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Briefings  on  how  to  nw  the  Fedaral  Regitter 

For  information  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Vobunes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  Utles  will  be  added  to  GPO  Access 
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The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

htq>://www.access.gpo.gov/nara/cfT 

For  additional  information  on  GPO  Aceeu  products, 
services  and  access  methods,  see  page  D  oi  contact  the 
GPO  Access  User  Support  Team  via; 

•    Phone:  toll-free:  1-888-293-6498 
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Regulations. 
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RESERVATIONS:  202-523-4538 
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Presidential  Documents 


Executive  Order  13040  of  March  25,  1997 

Amendment  to  Executive  Order  13017,  Advisory  Commission 

on  Consumer  Protection  and  Quality  in  the  Health  Care 
Industry 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  expand  membership 
and  ensure  broad-based  representation  for  the  Advisory  Commission  on 
Consumer  Protection  and  Quality  in  the  Health  Care  Industry  and  to  revise 
the  deadlines  for  the  Commission's  submission  to  the  President  of  interim 
and  final  reports,  it  is  hereby  ordered  as  follows: 

Section  1.  Section  1(a)  of  Executive  Order  13017  is  amended  by  deleting 
the  number  "20"  in  the  second  sentence  and  inserting  the  number  "32" 
in  lieu  thereof. 

Sec  2.  Section  3  of  Executive  Order  13017  is  amended  to  read  as  follows: 
"Sec.  3.  Reports.  The  Commission  shall  make  a  preliminary  report 
to  the  President  by  January  31,  1998.  A  final  report  shall  be  submit- 
ted to  the  President  by-March  30, 1998." 


\ys\yy^MJj^^S\hj<Kk^ij^ 


THE  WHITE  HOUSE, 
March  25,  1997. 
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Rules  and  Regulations 


Fwlaral] 

*VbL  62.  Na  80 

Friday.  Much  28.  1997 


This  section  of  the  FEDERAL  REGISTER 
contairM  regiialory  documents  having  general 
applicabilly  and  legal  effect  most  of  wliich 
are  keyed  to  and  codMed  in  the  Code  of 
Federal  Regulations,  wiiicli  is  pubislied  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supannlendent  of  Documents.  Pricee  of 
new  boota  are  Med  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMBrr  OF  AQmCULTURC 
FwlMil  Crop  hmirano*  CorpocMion 
7  CFR  Paria  401  and  497 


Fraak 


ToNialo  aBniniuin  Valua 


(Dollar  Plan)  EndoiaawiiH;  and 
CoaMMM  Crophwuianoa 
Fiaali  Martial  ToflMl 
Aoptnataanoa  Piwialona 

AQENGY:  Federal  Crop  Insuranoe 
Corparati<Hi.  USDA. 

ACTION:  Final  rule. 

-        — -^  - 

auMMARV:  The  Fedard  Crop  InaHianoe 
Corporation  (FQQ  finalizes  specific 
crap  provisions  for  the  insurance  of 
firesh  market  (dollar  plan)  tomatoes.  The 
provisions  will  be  vmd  in  coniuaction 
with  the  Conunan  Crop  Insurance 
Policy  Bade  Provisioas,  which  contain 
stan<^d  terms  and  conditions  common 
to  most  crops.  The  intoided  effect  of 
this  action  is  to  {novide  policy  changes 
to  bettw  meet  tlw  needs  of  the  insured, 
include  the  curreBt  Fresh  Market 
Tomato  (Dollar  Pl^)  Endorsement  and 
the  FrashVlarket  Tomato  Minimiun 
Value  O^voD  with  the  Common  Crop 
Insuranbe  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  cturent  Fresh  Muket 
Minimum  Value  Option  and  the  Fresh 
Market  Tomato  (Dollar  Plan) 
Endorsement  to  the  1997  and  prior  crop 
years. 

feH-eCIWt  DATE:  March  28. 1997. 

FOR  FURTHER  MIFORIMTION  CONTACT: 
Linda  Williams,  Insurance  Management 
Specialist,  Research  and  Development. 
Product  Development  Division.  Federal 
Crop  Insurance  C(Hp<»ation.  United 
States  Department  of  Agricuiture,  9435 
Hohnes  Road,  Kansas  aty,  MO  64131. 
tefephone  (816)  926-7730. 


8UPPI.BIIENTARY  fflPORMATION: 
Execntiv*  Ordn- No.  12866 

The  Office  and  Management  Budget 
(0MB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and.  therefore,  this 
rule  has  not  been  reviewed  by  OMB. 

Paperwork  Rednctiaa  Act  of  1995 

Following  puUication  of  the  pn^>osed 
rule,  the  pi]^c  was  afforded  60  days  to 
sutnait  written  oanments  on 
information  collecti<m  requirements 
previously  aj^troved  by  OMB  imder 
OMB  control  number  0563-0003 
tluough  September  30, 1998.  No  public 
CMOLments  were  received. 

Unfoaded  MoMlatae  lefiofB  Act  of 
199S 

Titfe  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requimnents  for 
Federd  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  trilMl  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  H  of  the  lAiQlA)  for 
Stale,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  thtt  rule  is  not 
subftct  to  the  requirements  of  sections 
202  md  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  delwmined  imdar  section 
6(a)  of  Executive  Onler  Na  12612. 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
wairant  the  preparati<Mi  of  a  Federalism 
Assessment.  The  provisioais  contained 
in  this  rufe  will  not  have  a  substantial 
direct  effact  oa  states  or  thcdr  political 
subdivisions,  (v  on  the  distribution  of 
power  and  responsibilities  aaumg  the 
various  levels  of  government 

Regalatory  Flexfl>ilily  Act 

This  regulation  will  not  have  a 
significant  impact  cm  a  substantial 
number  of  small  entities.  New 
immsions  included  in  this  rule  will  not 
impact  small  entities  to  a  gnatar  extmt 
than  large  entities.  Under  4m  current 
regulations,  a  producer  is4equired  to 
complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
dMtroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  This  regulation 
does  not  ahw  those  requiremants. 


The  amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  Tliis  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  605),  and  no  Regulatory 
FlexibiUty  Analysis  was  prepared. 

Federal  Aaaistance  Program 

This  program  is  listed  in  the  Catalog 
(rf  Federal  Domestic  Assistance  under 
No.  10.45a 

becirtive  Order  No.  12373 

This  i»ogram  is  not  sul^ect  to  the 
inovisions  of  Executive  Order  Na 
12372.  which  require  inteigovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
peri  3015.  subpart  V,  published  at  48  FR 
29115.  ^me  24, 1983. 

Cftakiilive  Order  No.  12969 

The  provisicms  of  this  rule  will  not 
have  a  r^roactive  effect  prior  to  the 
effective  date.  The  provisi<His  of  this 
rufe  will  preempt  stete  and  local  bws  to 
the  extent  such  State  and  local  laws  are 
inoottsistont  berewiA.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought 

lEvakiatioa 


Hiis  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  envinmment,  healUi.  anid  safety. 
Tlierefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Natkmal  Perfoimance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Backgrooad 

On  M<mday.  December  30, 1996.  FQC 
published  a  propoeed  rule  in  the 
Federal  Bagfetar  at  61  FR  68682-68688 
to  add  to  the  Common  Crop  Insuranoe 
RegulaticMis  (7  CFR  part  457)  a  new 
section,  7  CFR  457.139.  Fresh  Market 
Tomato  (Dollar  Plan)  Crop  Insurance 
Provisions.  The  new  provisions  will  be 
effective  for  the  1998  and«<^coeeding 
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crop  years.  These  provisions  will 
replace  and  supersede  the  cturent 
provisions  for  insuring  fresh  market 
tomatoes  (dollar  plan)  found  at  7  CFR 
401.137  (Fresh  Market  Tomato 
Minimum  Value  Option)  and  7  CFR 
401.139  (Fresh  Market  Tomato  (Dollar 
Plan)  Endorsement).  This  rule  also 
amends  401.137  and  401.139  to  limit 
their  effect  to  the  1997  and  prior  crop 
years.  FQC  will  later  publish  a 
regulation  to  remove  and  reserve 
401.137  and  401.139. 

Following  pubUcation  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments,  data  and 
opinions.  A  total  of  14  comments  were 
received  from  the  crop  insurance 
industry  and  FQC  Regional  Service 
Offices  (RSO).  The  comments  received, 
and  FQC's  responses,  are  as  follows: 

Comment:  Tne  crop  insurance 
industry  questioned  removing  the  term 
"marketable"  from  the  definition  of 
harvest.  The  commenter  questioned  if  it 
was  intended  that  the  final  stage  of 
insurance  on  a  unit  would  beg^  at  such 
time  that  immarketable  tomatoes  were 
harvested. 

Response:  The  current  regulation 
created  confusion  since  it  suggested  that 
if  the  tomatoes  were  not  marketable, 
they  would  not  be  considered  as 
harvested  for  the  purposes  of 
determining  the  insurance  period, 
calculation  of  any  claims,  etc.  The 
picking  of  tomatoes  on  the  unit,  whether 
marketable  or  not,  is  considered 
harvested.  The  final  stage  of  insurance 
on  the  unit  begins  when  any  tomatoes 
are  harvested,  whether  marketable  or 
not.  Requirements  of  good  Enming 
practices  will  prevent  the  harvest  of 
tomatoes  before  they  are  ready.  Section 
14  contains  provisions  to  determine  the 
amount  of  production  to  be  coimted  for 
harvested  and  unharvested,  including 
tomatoes  that  are  not  marketable. 
Therefore,  no  changes  were  made  to  the 
definition. 

Comment:  One  comment  from  the 
crop  insurance  industry  recommended 
clarifying  the  language  in  section  2(a)  by 
stating  "Basic  units,  as  defined  in 
section  1  (Definitions)  of  the  Basic 
Provisions,  will  be  established  by 
planting  period." 

Response:  FQC  agrees  with  the 
comment  and  has  amended  section  2(a) 
to  indicate  a  basic  unit  will  be 
estabhshed  by  planting  period. 
However,  the  dsfinition  of  "unit"  is 
contained  in  the  Basic  Provision  and  no 
diange  will  be  made  in  that  portion  of 
the  provision. 

Comment:  One  comment  received 
from  the  crop  insurance  industry  stated 
that  the  references  to  land 
measurements  ixich  as  leagues  and 


labors  was  unnecessary.  These  types  of 
land  measurement  were  not  applicable 
in  Florida  and  crop  insurance  for  fresh 
market  tomatoes  (dollar  plan)  is  only 
available  in  Florida. 

Response:  Fresh  market  tomato  (dollar 
plan)  insurance  may  be  expanded  into 
other  areas  where  such  measurements 
are  appUcable.  Therefore,  no  change 
will  be  made. 

Comment:  One  comment  from  the 
crop  insurance  industry  stated  that 
section  3  of  the  crop  provisions 
contained  a  heading  in  the  stage  chart 
that  was  misleading.  The  chart  heading 
suggested  that  the  percentages 
represented  coverage  levels  that  the 
insured  would  select  rather  than  the 
amoimt  of  insurance  that  is  selected  by 
the  insured.  The  commenter  suggested 
that  the  chart  heading  should  state, 
"Percent  in  effect  of  your  amount  of 
insurance." 

Response:  FQC  believes  the  heading 
of  the  stage  chart  is  clearly  stated. 
Therefore,  no  change  has  been  made. 

Comment:  One  comment  received 
from  an  FQC  RSO  recommended 
adding  a  provision  to  section  6  that 
requires  the  insured  to  report  all  of  the 
dates  the  insured  acreage  was  planted 
wdthin  each  planting  period. 

Response:  rQC  concurs  with  the 
comment  and  has  added  a  provision 
accordingly. 

Comment:  The  crop  insurance 
industry  questioned  if  the  provision  in 
section  9(a)  that  states  we  will  insure 
newly  cleared  land  or  former  pasture 
land  planted  to  fresh  market  tomatoes 
was  new  to  the  fresh  market  tomato 
(dollar  plan)  crop  insurance  policy.  The 
commenter  asked  if  a  waiting  period 
was  applicable  before  insurance 
attached  to  land  which  had  been  newly 
cleared  and,  if  the  provision  is  new  to 
the  crop  insurance  policy,  questioned 
why  it  was  added. 

Response:  The  provision  for  insurance 
on  newly  cleared  land  is  not  new  to  the 
fr«sh  market  tomato  (dollar  plan)  crop 
insurance  policy.  However,  FQC  has 
clarified  the  provision  so  that  former 
pasture  land  planted  to  the  insured  crop 
is  also  insurable.  It  is  a  recommended    ' 
practice  for  the  fr«sh  market  vegetable   ^ 
crops  to  be  planted  on  newly  cleared 
and  former  pasture  land  so  no  waiting 
period  is  required  prior  to  planting  the 
insured  crop. 

Comment:  One  comment  received 
from  the  crop  insurance  industry 
questioned  if  FQC  intended  to  liberalize 
the  current  fresh  market  tomato  (dollar 
plan)  crop  provisions  by  stating  in 
section  9(b)(3)  that  we  %vill  not  insure 
any  acreage  which,  in  the  preceding 
planting  period,  was  planted  to 
tomatoes,  peppers,  eggplants,  or  tobacco 


unless  the  soil  has  been  fumigated  or 
properly  treated. 

Response:  FQC  did  not  intend  to 
Uberalize  the  requirements.  Tomatoes 
that  have  been  replanted  do  not  have  to 
be  fumigated  or  treated  because 
nematodes  will  not  have  developed  yet. 
However,  crops  previously  planted  on 
the  same  acreage  may  host  nematodes 
that  will  damage  the  insxired  crop. 
Chemicals  that  are  used  to  fumigate  or 
treat  the  acreage  last  only  two  to  three 
months.  As  a  result,  any  acreage 
previously  planted  to  tomatoes, 
peppers,  eggplants  and  tobacco  must  be 
fumigated  or  treated  prior  to  planting 
the  insured  crop.  Therefore,  FQC  has 
amended  the  provision. 

Comment:  The  crop  insurance 
industry  questioned  if  the  phrase 
"coverage  begins  *  •  •  the  later  of  the 
date  we  accept  your  application,  or 
when  the  tomatoes  are  planted  in  each 
planting  period"  means  that  an 
application  could  be  accepted  after  the 
sales  closing  to  have  coverage  for 
subsequent  planting  periods  in  the  crop 
year.  The  industry  questioned  the 
purpose  of  having  one  sales  closing  date 
for  the  crop. 

Response:  Section  10  of  these 
provisions  does  not  alter  the 
requirement  contained  in  the  Basic 
Provisions,  which  states  the  application 
must  be  submitted  by  the  sales  closing 
date.  The  sales  closing  date  corresponds 
with  the  earliest  planting  period  so  only 
one  application  is  filed  for  the  crop  year 
and  covers  all  subsequent  planting 
periods.  Since  there  are  multiple 
planting  periods  in  each  crop  year,  the 
date  insurance  attaches  in  each  planting 
period  must  be  estabUshed.  Provisions 
in  section  10  simply  clarify  when 
insurance  will  attach.  Therefore,  no 
change  will  be  made. 

Comment:  The  crop  insurance 
industry  recommended  the  cause  of  loss 
due  to  tropical  depression  be  changed  to 
"excessive  winds  sufficient  to  damage 
the  crop."  The  change  would  provide 
coverage  for  damage  due  to  winds 
associated  with  stalled  fronts,  severe 
thunderstorms,  storms  or  gales.  The 
commenter  indicated  a  stalled  high  and 
low  pressure  system  with  winds  in 
excess  of  60  mph  caused  damage  in 
November,  1996,  that  was  not  covered 
by  the  current  crop  insurance  policy. 

Response:  The  cxurent  endorsement 
provides  coverage  against  wind  or 
excess  precipitation  occurring  in 
conjunction  with  a  cyclone.  FQC  agrees 
that  damage  to  the  insiu^  crop  may 
occur  from  systems  other  than  a 
cyclone.  FQC  clarified  the  provision  to 
state  that  a  tropical  depression  which 
occurs  within  the  insurance  period  is  an 
insured  cause  of  loss.  Tropical 


depression  is  defined  as  a  system 
identified  by  the  U.S.  Weather  Service, 
and  includes  tropical  depressions, 
hurricanes,  tropical  storms  and  gales. 
Therefore,  no  diange  will  be  made. 
Comment:  One  comment  from  the 
crop  insurance  industry  recommended 
removing  disease  and  insect  infestation 
as  uninsured  causes  of  loss.  The 
commenter  suggested  that  disease  and 
insects  should  be  an  insured  cause  of 
loss  if  a  producer  exhausts  all 
reasonable  means  to  protect  the  crop. 
This  would  provide  coverage  for  new 
diseases  and  insects  that  cannot 
presently  be  controlled  by  the  chemicals 
that  are  available. 

Response:  FQC  agrees  that  coverage 
should  be  available  for  damage  due  to 
disease  and  insect  infestation  for  which 
no  effective  control  measure  exists. 
Therefore,  FQC  has  amended  the 
provisions  contained  in  section  11(b)(1) 
accordingly. 

Comment:  One  comment  from  the 
crop  insurance  industry  recommended 
raising  the  maximum  amount  of  the 
replanting  payment  per  acre  to 
approximately  $265.00.  The  $175.00 
maximiun  amount  provided  in  the 
current  crop  poUcy  is  not  sixfficient  to 
cover  actual  costs. 

Resjjonse:  FQC  agrees  there  may  be 
instances  when  replanting  costs  exceed 
$175.00  per  acre.  Therefore,  provisions 
contained  in  section  12(b)  have  been 
revised  to  state  that  the  maximimi 
amount  of  the  replanting  payment  per 
acre  will  be  the  lesser  of  your  actual  cost 
of  replanting,  of  the  result  obtained  by 
multiplying  the  maximum  amount  of 
the  replanting  payment  contained  in  the 
appUcable  Special  Provisions  by  your 
insured  share. 

Comment:  One  comment  from  the 
crop  insurance  industry  recommended 
that  the  allowable  cost  contained  in 
section  14  be  raised  by  $.50. 

Response:  The  amount  of  allowable 
costs  are  provided  in  the  Special 
Provisions  to  allow  the  flexibihty  to 
adjust  the  amount  at  appropriate  leveb. 
Therefore,  no  change  will  be  made. 

Comment:  The  crop  insurance 
industry  suggested  combining  the 
provisions  contained  in  section  15(e) 
with  the  provisions  in  section  15(a). 

Response:  Approval  of  written 
agreements  requested  after  the  sales 
closing  date  is  the  exception,  not  the 
rule.  Therefore,  these  provisions  should 
be  kept  separate  and  no  changes  have 
been  made. 

Comment:  The  crop  insiirance 
industry  recommended  that  the 
requirement  for  a  written  agreement  to 
be  renewed  each  year  be  removed. 
Terms  of  the  agreement  should  be  stated 
in  the  agreement  to  fit  the  particular 


situation  for  the  policy,  or  if  no 
substantive  changes  occur  from  one  year 
to  the  next,  allow  the  written  agreement 
to  be  continuous. 

Response:  Written  agreements  are 
intended  to  change  poUcy  terms  or 
permit  insurance  in  unusual  situations 
where  such  changes  will  not  increase 
risk.  If  such  practices  continue  year  to 
year,  they  should  be  incorporated  into 
the  pohcy  or  Special  Provisions.  It  is 
important  to  minimize  exceptions  to 
assure  that  the  insured  is  well  aware  of 
the  specific  terms  of  the  policy. 
Therefore,  no  changes  will  be  made. 

In  addition  to  the  changes  described 
above,  FQC  has  made  the  following 
changes  to  the  Fresh  Market  Pepper 
Crop  Provisions: 

1.  Section  1— Definition  of  "potential 
production"  was  amended  to  state  the 
classification  size  for  cherry  or  plum 
tomatoes  will  be  contained  in  the 
written  agreement.  Cherry  and  plum 
tomatoes  are  currently  insured  by 
written  agreement. 

2.  Section  3(c) — Delete  this  provision 
and  renumber  the  remaining  provisions. 
This  change  is  to  provide  consistency 
with  other  fresh  market  vegetable  crops. 

3.  Section  16(b)(l)(i>— Delete  $2.00  as 
the  specified  lowest  dollar  amount 
obtained  when  computing  the  minimum 
value  per  carton  of  tomatoes  sold.  The 
minimum  value  option  price  will  now 
be  contained  in  the  Special  Provisions 
to  allow  FQC  to  ensure  that  the  price  is 
correct  for  the  county. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  pubhcation  in  the 
Federal  Register.  This  rule  improves  the 
fresh  market  tomato  (dollar  plan) 
insvirance  coverage  and  brings  it  under 
the  Common  Crop  Insurance  Policy 
Basic  Provisions  for  consistency  among 
poUcies.  The  earUest  contract  change 
date  that  can  be  met  for  the  1998  crop 
year  is  April  30, 1997.  It  is  therefore, 
imperative  that  these  provisions  be 
made  final  before  that  date  so  that  the 
reinsured  companies  and  insiu^s  may 
have  sufficient  time  to  implement  these 
changes.  Therefore,  pubUc  interest 
requires  the  agency  to  make  the  rule 
effective  upon  publication. 

List  of  Subjects  in  7  CFR  Paris  401  and 

457 

Crop  insurance.  Fresh  market  (dollar 
plan)  tomato  crop  insvirance  regulations. 
Fresh  market  (dollar  plan)  tomatoes. 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  401  and  457  effective  for  the 
1998  and  succeeding  crop  years  to  read 
as  foUows: 


PART  401-OENERAL  CROP 
INSURANCE  REGULATIONS— 
REGULATIONS  FOR  THE  1088  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authoritj:  7  U.S.C  1506(1),  1506(p). 

2.  Section  401.137  introductory  text  is 
revised  to  read  as  follows: 

1401.137    Fresh  martwt  tomato  minimum 
valus  option. 

The  provisions  of  the  Fresh  Market 
Tomato  Minimum  Value  Option  for  the 
1991  through  the  1997  crop  years  are  as 
foUows: 


3.  Section  401.139  introductory  text  is 
revised  to  read  as  follows: 

f  401.130    Fresh  marlMt  tomato  (dodrr 
pwn|  ■noofSBrnent. 

The  provisions  of  the  Fresh  Market 
Tomato  Crop  Insurance  Endorsement  for 
the  1991  through  the  1997  crop  years 
are  as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1M4  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Antfaoritj:  7  U.S.C  1506(1),  1506(p). 

5.  Section  457.139  is  added  to  read  as 
follows: 

f  467.139    Fresh  Martot  Tomato  (Dollar 
Plan)  Crop  Insurance  Provisions. 

The  Fresh  Market  Tomato  (Dollar 
Plan)  Crop  Insurance  Provisions  for  the 
1998  and  succeeding  crop  years  are  as 
follows: 

FQC  poUcies: 

DEPAKTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Rainsiued  poUcies: 
(ApprofHiate  title  for  insurance  provider) 

Both  FQC  and  reinsured  (wlides: 

Fresh  market  tomato  (dollar  plan)  crop 
provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8).  these  Crop  Provisions, 
and  the  Sfiecial  Provisions;  the  Sp>ecial 
Provisions  will  control  these  Crop  Provisions 
and  the  Basic  Provisions:  and  these  Crop 
Provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Acre    43,500  square  feet  of  land  when  row 
widths  do  not  exceed  six  feet,  or  if  row 
widths  exceed  six  feet,  the  land  area  on 
wrfaich  at  least  7,260  linear  feet  of  rows  are 
planted. 

Carton— Twenty-five  (25)  pounds  of  the 
insured  crop. 


(Ml 
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Crop  year— In  lieu  of  the  definition  of 
"crop  year"  contained  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§  4S7.8), 
crop  year  is  a  period  of  time  that  begins  on 
the  first  day  of  the  earliest  planting  period  for 
foil  planted  tomatoes  and  continues  through 
the  last  day  of  the  insurance  period  for  spring 
planted  tomatoes.  The  crop  year  is 
designated  by  the  calendar  year  in  which 
spring  planted  tomatoes  are  harvested. 

Days— Calendar  days. 

Direct  marketing — Sale  of  the  insured  crop 
directly  to  consumers  without  the 
intervention  of  an  intermediary  such  as  a 
wholesaler,  retailer,  packer,  processor, 
shipper  or  buyer.  Examples  of  direct 
marketing  include  selling  through  an  on-fium 
or  roadside  stand,  farmer's  market,  and 
permitting  the  general  public  to  enter  the 
field  for  the  purpose  of  picking  all  or  a 
portion  of  the  crop. 

Excess  rain — An  amount  of  precipitation 
sufficient  to  directly  damage  the  crop. 

FSA — The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agency. 

Freeze — The  formation  of  ice  in  the  cells  of 
the  plant  or  its  fruit,  caused  by  low  air 
temp)eratures. 

Good  farming  practices — The  cultiual 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  are  those  recognized  by  the 
Cooperative  State  Research.  Education,  and 
Extension  Service  as  comfMtible  with 
agronomic  and  weather  conditions  in  the 
county. 

Harvest — The  picking  of  tomatoes  on  the 
unit 

Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  for  the  instued  crop  to  make  normal 
progress  toward  maturity. 

Mature  green  tomato — A  tomato  that: 

(1)  Has  a  glossy  waxy  skin  that  cannot  be 
torn  by  scraping: 

(2)  Has  well-formed,  ielly-like  substance  in 
the  locules: 

(3)  Has  seeds  that  are  sufficiently  hard  so 
as  to  be  pushed  aside  and  not  cut  by  a  sharp 
knife  in  slicing:  and 

(4)  Shows  no  red  color. 

Plant  stand — The  nimiber  of  live  plants  per 
acre  prior  to  the  occurrence  of  an  insurable 
cause  of  loss. 

Planted  acreage — Land  in  which.  Cor  each 
planting  period,  transplants  or  seed  have 
been  placed  manually  or  by  a  machine 
appropriate  for  the  insured  crop  and  planting 
method,  at  the  correct  depth,  into  soil  that 
has  been  properly  prepared  for  the  planting 
method  and  production  practice.  For  each 
planting  period,  tomatoes  must  initially  be 
planted  in  rows.  Acreage  planted  in  any 
other  manner  will  not  be  insurable  unless 
otherwise  provided  by  the  Special  Provisions 
or  by  wrritteo  agreement 


Planting  period — The  period  of  time 
designated  in  the  Actuarial  Table  in  which 
the  tomatoes  must  be  planted  to  be 
considered  fall,  winter  or  spring-planted 
tomatoes. 

Potential  production — The  number  of 
cartons  of  mature  green  or  ripe  tomatoes  that 
the  tomato  plants  will  or  would  have 
produced  per  acre,  assuming  normal  growing 
conditions  and  practices,  by  the  end  of  the 
insurance  period: 

(a)  With  a  classification  size  of  6x7  (2Vj2 
inch  minimum  diameter)  or  larger  for  all 
types  except  cherry  or  plum  tomatoes;  or 

(b)  With  a  classification  size  as  allowed  by 
written  agreement  for  cheny  or  plum 
tomatoes. 

Practical  to  replant — In  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§457.8). 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  damage  to  the 
insured  crop,  based  on  factors,  including  but 
not  limited  to  moisture  availability, 
condition  of  the  field,  marketing  windows, 
and  time  to  crop  mattirity,  that  replanting  to 
the  insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period  (inability  to 
obtain  plants  or  seed  will  not  be  considered 
when  determining  if  it  is  practical  to  replant). 

Replanting — Performing  the  cultural 
practices  necessary  to  replace  the  tomato 
seed  or  transplants  and  then  replacing  the 
tomato  seed  or  transplants  in  the  insured 
acreage  with  the  expectation  of  growing  a 
successful  crop. 

Ripe  tomato— A  tomato  that  has  a  definite 
break  in  color  from  green  to  tannish-yellow, 
pink  or  red. 

Row  width — The  widest  distance  from  the 
center  of  one  row  of  plants  to  the  center  of 
an  adjacent  row  of  plants. 

Tropical  depression — A  system  identified 
by  the  U.S.  Weather  Service  as  a  tropical 
depression,  and  for  the  period  of  time  so 
designated,  including  tropical  storms,  gales, 
and  hurricanes. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  this  [mlicy  in 
accordance  with  section  15. 

2.  Unit  Division 

(a)  In  addition  to  the  requirements 
contained  in  section  1  (Definitions]  of  the 
Basic  Provisions  (§457.8)  (basic  imit).  a  basic 
unit  will  also  be  established  by  planting 
period. 

.  (b)  Unless  limited  by  the  Special 
Provisions,  basic  units  may  he  further 
divided  into  optional  units  if,  for  each 
optional  unit  you  meet  all  the  conditions  of 
this  section  or  if  a  written  agreement  for  such 
further  division  exists. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  cranbined  into  a 


basic  unit,  that  (wrtion  of  the  premium  paid 
for  the  purpose  of  electing  optional  units  will 
be  refunded  to  you  for  the  imits  combined. 

(d)  All  optional  units  established  for  a  crop 
year  must  be  identified  on  the  acreage  report 
for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  in  which  the  insured 
crop  was  planted; 

(2)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discemable  break 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit: 

(3)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us;  and 

(4)  Each  optional  unit  must  be  located  in 
a  separate  legally  identified  section.  In  the 
absence  of  sections,  we  may  consider  parcels 
of  land  legally  identified  by  other  methods  of 
measure  including,  but  not  limited  to 
Spanish  grants,  railroad  surveys,  leagues, 
labors,  or  Virginia  Military  Lands,  as  the 
equivalent  of  sections  for  unit  purposes.  In 
areas  that  have  not  been  surveyed  using  the 
systems  identified  above,  or  another  system 
approved  by  us,  or  in  areas  where  such 
systems  exist  but  boundaries  are  not  readily 
discemable,  each  optional  unit  must  be 
located  in  a  separate  farm  identified  by  a 
single  FSA  Farm  Serial  Number. 

3.  Amounts  of  Insurance  and  Production 
Stages 

(a)  In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§  457.8), 
you  may  select  only  one  coverage  level  (and 
the  corresponding  amount  of  insurance 
designated  in  the  Actuarial  Table  for  the 
applicable  planting  period  and  practice)  for 
all  the  tomatoes  in  the  county  insured  under 
this  policy. 

(b)  The  amount  of  insurance  you  choose  for 
each  planting  period  and  practice  must  have 
the  same  percentage  relationship  to  the 
maximum  price  offered  by  us  for  each 
planting  period  and  practice.  For  example,  if 
you  choose  100  percent  of  the  maximum 
amount  of  insurance  for  a  specific  planting 
period  and  practice,  you  must  also  choose 
100  percent  of  the  maximum  amount  of 
insurance  for  all  other  planting  periods  and 
practices. 

(c)  The  production  reporting  requirements 
contained  in  section  3  (Insurance  Guarantees, 
Coverage  Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§  457.8), 
do  not  apply  to  fresh  market  dollar  plan 
tomatoes. 

(d)  The  amounts  of  insurance  per  acre  are 
progressive  by  stages  as  follows: 


Stage 


1  ..... 

2  ..... 

3 

Final 


Percent  of 

amount  of 

insurance 

per  acre 

that  you  se- 

teclad 


50 
75 

90 

100 


Length  of  time  H  drect  seeded 


From  planting  Itvough  the  59lh  day  after  piaming  

From  the  60lh  day  after  planting  until  the  beginning  of 


3. 

From  the  90lh  day  after  planting  una  the  beginning  of  the 
final  stage. 

Begins  the  earier  of  105  days  after  planting,  or  the  be- 
ginning of  harvest 


Length  of  time  if  transplanled 


From  planting  through  the  29lh  day  after  planting. 

From  the  30lh  day  after  planting  unti  the  beglmng  of 

stage  3. 
From  the  60lh  day  after  ptanting  unH  the  beginning  of  the 


Begins  the  earlier  of  75  days  after  planting,  or  the  begin- 
ning of  harvest 


(e)  Any  acreage  of  tomatoes  damaged  m  the 
first,  second,  or  third  stage  to  the  extent  that 
the  majority  of  producera  in  the  area  would 
not  normally  further  care  for  it,  will  be 
deemed  to  have  been  destroyed.  The 
indenmity  payable  for  such  acreage  will  be 
based  on  the  stage  the  plants  had  achieved 
when  the  damage  occurred. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§  457.8), 
the  contract  change  date  is  April  30 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§  457.8),  the  cancellation 
and  termination  dates  are  July  31. 

6.  Report  of  Acreage 

In  addition  to  the  requirements  of  section 
6  (Report  of  Acreage)  of  the  Basic  Provisions 
(§  457.8),  you  must  report  on  or  before  the 
acreage  reporting  date  contained  in  the 
Special  Provisions  for  each  planting  period: 

(a)  All  the  acreage  of  tomatoes  in  the 
county  insured  under  this  policy  in  which 
you  have  a  share; 

(b)  The  dates  the  acreage  was  planted 
within  each  planting  period:  and 

(c)  The  row  width. 

7.  Annual  Premium 

In  lieu  of  the  premium  amount 
determinations  contained  in  section  7 
(Annual  Premium)  of  the  Basic  Provisions 
(§457.8),  the  annual  premium  amount  for 
each  cultural  practice  (e.g.,  fall  direct-seeded 
irrigated)  is  determined  by  multiplying  the 
final  stage  amount  of  instirance  per  acre  by 
the  premium  rate  for  the  cultural  practice  as 
established  in  the  Actuarial  Table,  by  the 
insured  acreage,  by  your  share  at  the  time 
coverage  begins,  and  by  any  applicable 
premium  adjustment  factors  contained  in  the 
Actuarial  Table. 

8.  Insured  Oop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  the  tomatoes  in  the 
county  for  which  a  premium  rate  is  provided 
by  the  Actuarial  Table: 

(a)  In  which  you  have  a  share; 

(b)  That  are: 

(1)  Planted  to  be  harvested  and  sold  as 
fresh  market  tomatoes: 


(2)  Planted  within  the  planting  periods 
designated  in  the  Actuarial  Table: 

(3)  Grown  under  an  irrigated  practice; 

(4)  Grown  on  acreage  covered  by  plastic 
mulch  except  where  the  Special  Provisions 
allows  otherwise: 

(5)  Grown  by  a  person  who  in  at  least  one 
of  the  three  previous  crop  yean: 

(i)  Grew  tomatoes  for  commercial  sale;  or 
(ii)  Participated  in  mani^ing  a  fresh  market 
tomato  fanning  operation; 
(c)  That  are  not 

(1)  interplanted  with  another  crop; 

(2)  Planted  into  an  established  grass  at 
legume; 

(3)  Grown  for  direct  marketing;  or 

(4)  Plimi  or  cherry  ty(>e  tomatoes,  unless 
allowed  by  written  agreement. 

9.  Insurable  Acreage 

(a)  In  lieu  of  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§  457.8),  that  prohibit  insurance  attaching  if 
a  crop  has  not  been  planted  in  at  least  one 
of  the  three  previous  crop  years,  we  wrill 
insure  newly  cleared  land  and  former  pasture 
land  planted  to  fresh  market  tomatoes. 

(b)  In  addition  to  the  pHDvisions  of  section 
9  (Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8): 

(1)  You  must  replant  any  acreage  of 
tomatoes  damaged  during  the  planting  period 
in  which  initial  planting  took  place 
whenever  less  than  50  percent  of  the  plant 
stand  remains:  and 

(i)  It  is  practical  to  replant; 

(ii)  If,  at  the  time  the  crop  was  damaged, 
the  final  day  of  the  planting  [>eriod  has  not 
I>assed:  and 

(iii)  The  damage  ocoin  writhin  30  days  of 
transplanting  or  60  days  of  direct  seeding. 

(2)  Whenever  tomatoes  initially  are  pleuated 
during  the  fall  or  winter  planting  pwriods  and 
the  conditions  specified  in  sections  9(bXl) 
(ii)  and  (iii)  are  not  satisfied,  you  may  elect 

(i)  To  replant  such%creage  and  collect  any 
replant  payment  due  as  si>ecified  in  section 
12.  The  initial  planting  p>eriod  coverage  will 
continue  for  such  replanted  acreage. 

(ii)  Not  to  replant  such  acreage  and  receive 
an  indemnity  based  on  the  stage  of  growth 
the  plants  had  attained  at  the  time  of  damage. 
However,  such  an  election  will  result  in  the 
acreage  being  uninsurable  in  the  subaequent 
planting  {>eriod. 

(3)  We  will  not  insure  any  acreage  on 
which  tomatoes  (except  for  replanted 
tomatoes  in  accordance  with  sections  90>)  (1) 


and  (2)],  peppers,  eggplants,  or  tobacco  have 
been  grown  and  the  soil  was  not  fumigated 
or  otherwise  pro[>erly  treated  before  planting 
tomatoes. 

10.  Insurance  Period 

In  lieu  of  the  provisions  of  section  11 
(Insurance  Period)  of  the  Basic  Provisions 
(§  457.8),  coverage  begins  on  each  unit  or  part 
of  a  unit  the  later  of  the  date  we  accept  your 
application,  or  when  the  tomatoes  are 
planted  in  each  planting  period.  Coverage 
ends  at  the  earliest  of: 

(a)  Total  destruction  of  the  tomatoes  on  the 
uniU 

(b)  Abandonment  of  the  tomatoes  on  the 
unit; 

(c)  The  date  harvest  should  have  started  on 
the  unit  on  any  acreage  which  will  not  be 
harvested: 

(d)  Final  adjustment  of  a  loss  on  the  unit: 

(e)  Fmal  harvest;  or 

(f)  The  calendar  date  for  the  end  of  the 
insurance  p)eriod  as  follows: 

(1)  140  days  after  the  date  of  direct  seeding 
or  replanting  with  seed;  and 

(2)  125  days  after  the  date  of  transplanting 
or  replanting  with  transplants. 

11.  Causes  of  Loss 

(a)  In  accordance  with  the  provisicMU  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  p>eriod: 

(1)  Excess  rain; 

(2)  Fire; 

(3)  Freeze; 

(4)  Hail; 

(5)  Tornado; 

(6)  Tropical  depression;  or 

(7)  Failure  of  the  irrigation  wrater  supply, 
if  caused  by  an  insured  cause  of  loss  that 
occura  during  the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§457.8),  we  will  not  instire 
against  any  loss  of  production  due  to: 

(1)  Disease  or  insect  infestation,  unless  do 
effective  control  measure  exists  kx  such 
disease  or  insect  infestation;  or 

(2)  Failure  to  market  the  tomatoes,  unless 
such  failure  is  due  to  actual  p>hy8ical  damage 
caused  by  an  insured  cause  of  loss  that 
occurs  during  the  insurance  pwriod. 

12.  Replanting  Payments 

(a)  In  accordance  with  section  13 
(Replanting  Payment)  of  the  Basic  Provisions 
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(§457.8),  a  replanting  payment  is  allowed  if. 
due  to  an  insured  cause  of  loss,  more  than 
SO  percent  of  the  plant  stand  will  not 
produce  tomatoes  and  it  is  practical  to 
replant. 

(b)  The  maximum  amount  of  the  replanting 
payment  per  acre  will  be  the  lesser  of  your 
actual  cost  of  replanting  or  the  result 
obtained  by  multiplying  the  per  acre 
replanting  payment  amount  contained  in  the 
Sftecial  Provisions  by  your  insured  share. 

(c)  In  lieu  of  the  provisions  contained  in 
section  13  (Replanting  Payment]  of  the  Basic 
Provisions  (§  457.8),  mat  limit  a  replanting 
payment  to  one  each  crop  year,  only  one 
replanting  payment  will  be  made  for  acreage 
planted  during  each  planting  period  within 
the  crop  year. 

13.  Duties  In  The  Event  of  Damage  or  Loss 

In  addition  to  the  requirements  contained 
in  section  14  (Duties  In  The  Event  of  Damage 
or  Loss)  of  the  Basic  Provisions  (§  457.8),  if 
jrou  intend  to  claim  an  indemnity  on  any  unit 
you  must  also  give  us  notice  not  later  than 
72  hours  after  the  earliest  of: 

(a)  The  time  you  discontinue  harvest  of  any 
acreage  on  the  unit; 

(b)  The  date  harvest  normally  would  start 
if  any  acreage  on  the  unit  will  not  be 
harvested:  or 

(c)  The  calendar  date  for  the  end  of  the 
insiirance  period. 

14.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  imit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  in  each 
stage  by  the  amount  of  insurance  per  acre  for 
the  final  stage; 

(2)  Multiplying  each  resiilt  in  section 
14(b)(1)  by  the  percentage  for  fhe  applicable 
stage  (see  section  3(d)); 

(3)  ToUl  the  results  of  section  14(b)(2): 

(4)  Subtracting  either  of  the  following 
values  &x)m  the  result  of  section  14(b)(3): 

(i)  For  other  than  catastrophic  risk 
protection  coverage,  the  total  value  of 
production  to  be  counted  (see  section  14(c)); 
or 

(ii)  For  catastrophic  risk  protection 
coverage,  the  result  of  multiplying  the  total 
value  of  production  to  be  counted  (see 
section  14(c))  by: 

(A)  Sixty  percent  for  the  1998  crop  year,  or 

(B)  Fifty-five  percent  for  1999  and 
subsequent  crop  years;  and 

(3)  Multiplying  the  result  of  section 
14(b)(4)  by  your  share. 

(c)  The  total  value  of  production  to  count 
from  all  insurable  acreage  on  the  unit  will 
include: 

(1)  Not  less  than  the  amount  of  insurance 
per  acre  for  the  stage  for  any  acreage: 

(i)  That  is  abandoned; 

(ii)  Put  to  another  use  without  our  consent; 

(iii)  That  is  damaged  solely  by  uninsured 
causes;  or 


(iv)  For  which  you  fail  to  provide 
acceptable  production  records; 

(2)  The  value  of  the  following  appraised 
prtxluction  will  not  be  less  than  the  dollar 
amoimt  obtained  by  multiplying  the  number 
of  cartons  of  appraised  tomatoes  by  the 
minimum  value  per  carton  shown  in  the 
Special  Provisions  for  the  planting  period: 

(i)  Potential  production  on  any  acreage  that 
has  not  been  harvested  the  second  time  for 
ground-culture  tomatoes  (the  third  time  for 
staked  tomatoes); 

(ii)  Unharvested  mature  green  tomatoes 
(unharvested  production  that  is  damaged  or 
defective  due  to  insurable  causes  and  is  not 
marketable  will  not  be  counted  as  production 
to  count); 

(iii)  Production  lost  due  to  uninsured 
causes;  and 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  We  may  require  you  to  continue  to  care 
for  the  crop  so  that  a  subsequent  appraisal 
may  be  made  or  the  crop  harvested  to 
determine  actual  production.  (If  we  require 
you  to  continue  to  care  for  the  crop  and  you 
do  not  do  so,  the  original  appraisal  will  be 
used);  or 

(B)  You  may  elect  to  continue  to  care  for 
the  crop,  in  which  case  the  amount  of 
production  to  count  for  the  acreage  will  be 
the  harvested  production,  or  our  reappraisal 
if  the  crop  is  not  harvested. 

(3)  The  total  value  of  all  harvested 
production  from  the  insurable  acreage  will  be 
the  dollar  amount  obtained  by  subtracting  the 
allowable  cost  contained  in  the  Sp>ecial 
Provisions  from  the  price  received  for  each 
carton  of  tomatoes  (this  result  may  not  be  less 
than  the  minimum  value  shown  in  the 
Special  Provisions  for  any  carton  of 
tomatoes),  and  multiplying  this  result  by  the 
number  ef  cartons  of  tomatoes  harvested. 
Harvested  production  that  is  damaged  or 
defective  due  to  insurable  causes  and  is  not 
marketable,  will  not  be  counted  as 
production  to  count. 

15.  Written  Agreements 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
15(e); 

(b)  The  application  for^i  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  and  premium  rate; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  <the  following 
year,  insurance  coverage  for  subsequent  crop 


yean  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

16.  Minimum  Value  Option 

(a)  The  provisions  of  this  option  are 
continuous  and  will  be  attached  to  and  made 
a  part  of  your  insurance  policy,  if: 

(1)  You  elect  either  Option  I  or  Option  D 
of  the  Minimum  Value  Option  on  your 
application,  or  on  a  form  approved  by  us,  on 
or  before  the  sales  closing  date  for  the  initial 
crop  year  in  which  you  wish  to  insure  fresh 
market  tomatoes  (dollar  plan)  under  this 
option,  and  pay  the  additional  premium 
indicated  in  the  Actuarial  Table  for  this 
optional  coverage;  and 

(2)  You  have  not  elected  coverage  under 
the  Catastrophic  Risk  Protection 
Endorsement. 

(b)  In  lieu  of  the  provisions  contained  in 
section  14(c)(3),  the  total  value  of  harvested 
production  will  be  determined  as  follows: 

(1)  If  you  selected  Option  I  of  the 
Minimum  Value  Option,  the  total  value  of 
harvested  production  will  be  as  follows: 

(i)  For  sold  production,  the  dollar  amount 
obtained  by  subtracting  the  allowable  cost 
contained  in  the  Special  Provisions  from  the 
price  received  for  each  carton  of  tomatoes 
(this  result  may  not  be  less  than  the 
minimum  value  option  price  contained  in  the 
Special  Provisions  for  any  cartons  of 
tomatoes),  and  multiplying  this  result  by  the 
number  of  carton  of  tomatoes  sold;  and 

(ii)  For  marketable  production  that  is  not 
sold,  the  dollar  amount  obtained  by 
multiplying  the  number  of  cartons  of  such 
tomatoes  on  the  unit  by  the  minimum  value 
shown  in  the  Special  Provisions  for  the 
planting  f)eriod  (harvested  production  that  is 
damaged  or  defective  due  to  insurable  causes 
and  is  not  marketable  will  not  be  counted  as 
production). 

(2)  If  you  selected  Option  II  of  the 
Minimum  Value  Option,  the  total  value  of 
harvested  production  will  be  as  provided  in 
section  16(b)(1),  except  that  the  dollar 
amount  specified  in  section  (16)(b)(l)(i)  may 
not  be  less  than  zero. 

(c)  This  option  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by  _ 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  the  crop  year  for 
which  the  cancellation  of  this  option  is  to  be 
effective. 

Signed  in  Washington,  DC,  on  March  24, 
1997. 

KometfaD.  Ackennan, 

Manager,  Federal  Crop  Insurance 

Corporation. 
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7  CFR  Parts  401  and  457 

Qeneral  Crop  Insurance  Regulations, 
Fresh  Market  Sweot  Com 
Endorsement;  and  Common  Crop 
insurance  Regulations,  Fresh  Marltet 
Sweet  Com  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  ef 
£re^  market  sweet  com.  The  provisions 
wlU  be  used  in  conjunction  with  the 
C^onunon  Crop  Insurance  Policy  Basic 
Provisions,  which  contain  standard 
terms  and  conditions  common  to  most 
crops.  The  intended  effect  of  this  action 
is  to  provide  poUcy  changes  to  better 
meet  the  needs  of  the  insured,  include 
the  current  Fresh  Market  Sweet  Com 
Endorsement  under  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  Fresh  Market  Sweet 
Com  Endorsement  to  the  1997  and  prior 
crop  years. 

EFFECTIVE  DATE:  March  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams,  Insurance  Management 
Speciahst,  Research  and  Envelopment, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road,  Kansas  Qty,  MO  64131, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  mle  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866.  and,  therefore,  this 
rule  has  not  been  reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1995 

Following  pubUcation  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  written  comments  on 
information  collection  requirements 
previously  approved  by  OMB  under 
OMB  control  number  0563-0003 
through  September  30, 1998.  No  public 
comments  were  received. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  PubUc 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  efiiects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regiUatory 
provisions  of  title  II  of  the  UMRA)  for 


State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  imder  section 
6(a)  of  Executive  Order  No.  12612, 
Federahsm,  that  this  rule  does  not  have 
sufficient  federahsm  imphcations  to 
warrant  the  preparation  of  a  Federahsm 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  pohtical 
subdivisions,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  mle  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  ciurent 
regulations,  a  producer  is  required  to 
complete  an  appUcation  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  This  regulation 
does  not  alter  those  requirements. 

The  amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  poUcies  will  not  increase 
significantly  from  the  amoimt  of  woik 
currently  required.  This  mle  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibihty 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibihty  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  hsted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  pubhshed  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  No.  12988 

The  provisions  of  this  rule  will  not 
have  a  retroactive  effect  prior  to  the 
effective  date.  The  provisions  of  this 
mle  will  preempt  state  and  local  laws  to 
the  extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
pubhshed  at  7  Oil  part  11  must  be 


exhausted  before  any  action  for  judicial 
review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quahty  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regiUatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  ehminate 
unnecessary  or  duphcative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Friday,  January  3, 1997,  FQC 
pubhshed  a  proposed  rule  making,  in 
the  Federal  Re^ster  at  62  FR  333-338 
to  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457)  a  new 
section.  7  CFR  457.129,  Fresh  Market 
Sweet  Com  Crop  Insurance  Provisions. 
The  new  provisions  will  be  effective  for 
the  1998  and  succeeding  crop  years. 
These  provisions  will  replace  and 
supersede  the  current  provisions  for 
insuring  fresh  market  sweet  com  foimd 
at  7  CFR  401.138  (Fresh  Market  Sweet 
Com  Endorsement).  This  rule  also 
amends  §  401.138  to  hmit  its  effect  to 
the  1997  and  prior  crop  years.  FQC  will 
later  pubhsh  a  regtUation  to  remove  and 
reserve  §401.138. 

Following  pubUcation  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments,  data  and 
opinions.  A  total  of  21  comments  were 
received  from  the  crop  insurance 
industry  and  FQC  Regional  Service 
Offices  (RSO).  The  comments  received, 
and  FQC's  responses,  are  as  follows: 

Comment:  A  representative  of  FQC 
recommended  adding  carton  to  the 
definition  of  crate.  To  expand  fresh 
market  sweet  com  insurance,  the 
method  of  measuring  production  to 
coimt  must  be  appUcable  to  other  areas. 
The  commenter  stated  cartons 
containing  48  to  52  ears  were  used  in 
the  midwest. 

Response:  FQC  agrees  that  revising 
the  unit  of  measure  woidd  allow 
expansion  of  fresh  market  sweet  com 
crop  insurance  into  areas  that  utilize 
imits  of  measure  other  than  the  standard 
crate.  The  provisions  have  been 
amended  to  replace  the  term  "crate" 
with  the  term  "container".  The 
definition  of  "container"  specifies  the 
unit  of  measure  and  the  niunber  of 
poimds  or  number  of  ears  of  the  insured 
crop  will  be  specified  in  the  Special 
Provisions. 

Comment:  A  representative  of  FQC 
recommended  adding  to  the  definition 
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of  excess  wind,  "or  an  occurrence  at  a 
time  that  prevents  adequate 
pollination". 

Response:  FQC  agrees  with  the 
comment  and  has  amended  the 
provision  contained  in  section  1 
accordingly. 

Comment:  One  comment  from  the 
crop  insurance  industry  recommended 
clarifying  the  language  in  section  2(a)  by 
stating  "Basic  units,  as  defined  in 
section  1  Pefinitions)  of  the  Basic 
Provisions,  will  be  estabhshed  by 
planting  period." 

Response:  FQC  agrees  with  the 
comment  and  has  amended  section  2(a) 
to  indicate  a  basic  unit  will  be 
established  by  planting  period. 
However,  the  definition  of  "imit"  is 
contained  in  the  Basic  Provision  and  no 
change  will  be  made  in  that  portion  of 
the  provision. 

Cdmment:  One  comment  received 
from  the  crop  insurance  industry  stated 
that  the  references  to  land 
measurements  such  as  leagues  and 
labors  was  unnecessary,  lihese  type  of 
land  measurement  were  not  applicable 
to  the  Southeast  and  crop  insurance  for 
fresh  market  sweet  com  is  only 
available  in  the  Southeast. 

Response:  Fresh  market  sweet  com 
insiuunce  may  be  expanded  into  other 
areas  where  such  measiirements  are 
applicable.  Therefore,  no  change  will  be 
made. 

Comment:  The  crop  insurance 
industry  questioned  if  it  was  necessary 
to  specify  in  section  3(c)  that  the  CAT 
amount  of  insurance  will  be  in  the 
Actuarial  Table  when  all  available 
amounts  of  insiu-ance  are  specified  in 
section  3(a). 

Response:  FQC  agrees  section  3(a) 
states  the  coverage  levels  and  amounts 
of  insurance  are  contained  in  the 
Actuarial  Table.  As  section  3(c) 
provides  no  additional  statements  or 
requirements.  FQC  has  deleted  this 
provision  and  renumbered  the 
remaining  provisions. 

Comment:  One  comment  from  the 
crop  insurance  industry  stated  section  3 
contained  a  heading  in  the  stage  chart 
and  a  statement  within  the  chart  was 
misleading.  The  chart  heading  suggested 
the  percentages  represented  coverage 
levels  that  the  insured  would  select 
rather  than  the  amount  of  insurance  that 
is  selected  by  the  insxired  and  that  the 
chart  statement  "until  the  acreage  is 
harvested"  suggests  there  is  a  stage  after 
the  final  stage  for  after  harvest.  The 
commenter  suggested  the  chart  heading 
should  state.  "Percent  in  effect  of  your 
amount  of  insujsnoe." 

Response:  FQC  believes  the  wording 
in  the  stage  chart  is  clearly  stated. 
Therefore,  no  change  will  be  made. 


Comment  A  representative  of  FQC 
recommended  the  final  stage  contained 
in  Section  3(d)  should  be  the  harvested 
stage.  The  commenter  indicated  they 
did  not  understand  why  the  final  stage 
would  begin  at  tasseling. 

Response:  Fresh  market  sweet  com 
insurance  is  structured  to  cover  most  of 
the  producer's  pre-harvest  costs  in  case 
of  a  crop  failure.  To  assure  indemnities 
are  paid  based  on  the  costs  incurred  at 
the  time  of  loss,  the  crop  maturity  stages 
and  corresponding  maximum  dollar 
amount  of  insurance  represent  the  levels 
at  which  a  producer  has  incurred  the 
pre-harvest  cost.  FQC  has  determined 
that  a  producer  has  reached  100  percent 
of  the  pre-harvest  costs  when  the  sweet 
com  crop  reaches  tasseling  and, 
therefore,  receives  100  percent  of  the 
per  acre  dollar  amount  of  insurance. 
FQC  believes  the  stage  levels  are 
representative  of  the  program  objectives 
and  no  changes  will  be  made. 

Comment  A  representative  of  FQC 
recommended  deleting  fitim  the  list  of 
states  with  a  contract  diange  date  of 
November  30,  the  specific  state  names 
of  Alabama  and  South  Carolina.  The 
provision  already  specifies  "all  other 
states". 

Response:  FQC  agrees  with  the 
comment  and  has  amended  section  4 
accordingly. 

Comment  The  crop  insurance 
industry  recommended  a  grammatical 
change  in  section  7,  to  add  a  comma  and 
hyphen  in  "e.g.,  fall-planted  irrigated." 

Response:  FQC  agrees  with  the 
comment  and  has  amended  the 
provision  in  section  7  accordingly. 

Comment  An  FQC  representative 
recommended  changing  section  8(b)(3) 
to  allow  insurance  on  non-irrigateid 
acreage.  Production  of  fresh  maiiiet 
sweet  com  on  non-irrigated  acreage  is  a 
recommended  farming  practice  in  Iowa, 
Minnesota  and  Wisconsin. 

Response:  FQC  has  amended  the 
provision  contained  in  section  8(b)(3)  to 
state  that  the  instued  crop  will  be 
"grown  under  an  irrigated  practice, 
unless  otherwise  provided  in  the 
Special  Provisions"  to  allow  expansion 
into  other  areas  as  appropriate. 

Comment  The  crop  insurance 
industry  stated  the  provision  in  section 
9(a)  that  states  we  will  insure  newly 
cleared  land  or  former  pasture  land 
planted  to  fresh  market  sweet  com  is 
new  to  the  crori  provisions.  The 
commenter  questioned  if  a  waiting 
period  was  required  before  planting  the 
insured  crop  on  newly  cleared  or  former 
pastiue  land. 

Response:  To  provide  consistency 
among  the  fresh  market  vegetable  cropw, 
FQC  incorporated  provisions  contained 
in  other  fre«h  market  crop  endorsements 


and  also  clarified  that  former  pasture 
land  planted  to  the  insiued  crop  is 
insurable.  It  is  a  recommended  practice 
for  the  fresh  market  vegetable  crops  to 
be  planted  on  newly  cleared  and  former 
pasture  land  so  no  waiting  period  is 
required  prior  to  planting  the  insured 
crop. 

Comment:  The  crop  insurance 
industry  questioned  if  the  phrase 
"coverage  begins  .  .  .  the  later  of  the 
date  we  accept  your  application,  or 
when  the  sweet  com  is  planted  in  each 
planting  period"  means  that  an 
application  could  be  accepted  after  the 
sales  closing  to  have  coverage  for 
subsequent  planting  periods  in  the  crop 
year.  If  so,  what  is  the  purpose  of  having 
one  sales  closing  date  for  the  crop? 

Response:  Section  10  of  these 
provisions  do  not  alter  the  requirement 
contained  in  section  11  of  the  Basic 
Provisions,  which  states  the  application 
must  be  submitted  by  the  sales  closing 
date.  The  sales  closing  date  corresponds 
to  the  earliest  planting  period  so  only 
one  apphcation  is  filed  for  the  crop  year 
and  covers  all  subsequent  planting 
periods.  Since  there  are  multiple 
planting  periods  in  each  crop  year,  the 
date  insurance  attaches  in  each  planting 
period  must  be  established.  Provisions 
in  section  10  simply  clarify  when 
insiu^rce  will  attach.  Therefore,  no 
change  will  be  made. 

Comment  Two  comments  ftom  the 
crop  insurance  industry  and  two 
comments  from  FQC  representatives 
recommended  removing  disease  and 
insect  infestation  as  uninsured  causes  of 
loss.  The  commenters  suggested  that 
disease  and  insects  should  be  an 
insured  cause  of  loss  if  a  producer 
exhausts  all  reasonable  means  to  protect 
the  crop.  This  would  provide  coverage 
for  new  diseases  and  insects  that  cannot 
presently  be  controlled  by  the  chemicals 
that  are  available. 

Response:  FQC  agrees  that  coverage 
should  be  available  for  damage  due  to 
disease  and  insect  infestation  for  which 
no  effective  control  measure  exists. 
Therefore.  FQC  has  amended  the 
provisions  contained  in  section  11(b)(1) 
accordingly. 

Comment  Two  comments  from  the 
crop  insurance  industry  recommended 
raising  the  maximum  amount  of  the 
replanting  payment  pet  acre.  Both 
commentera  stated  the  maximum 
amount  provided  in  the  current  poUcy 
is  not  sufficient  to  cover  actual  costs. 
Response:  FQC  agrees  there  may  be 
instances  when  replanting  costs  exceed 
$65.00  per  acre  as  provided  in  the 
aurent  endorsement.  Therefore, 
provisions  contained  in  section  12(b) 
have  been  revised  to  state  that  the 
maximum  amount  of  the  replanting 


payment  per  acre  will  be  the  lesser  of 
your  actual  cost  of  replanting,  or  the 
result  obtained  by  multiplying  the 
maximimi  amoimt  of  the  replanting 
payment  contained  in  the  applicable 
Special  Provisions  by  your  insured 
share. 

Comment  The  crop  insurance 
industry  suggested  combining  the 
provisions  in  section  15(e)  with  the 
provisions  in  15(a). 

Response:  Approval  of  written 
agreements  requested  after  the  sales 
closing  date  is  the  exception,  not  the 
rule.  Therefore,  these  provisions  should 
be  kept  separate  and  no  changes  have 
been  made. 

Comment  The  crop  insurance 
industry  recommended  the  requirement 
for  a  written  agreement  to  be  renewed 
each  year  be  removed.  Terms  of  the 
agreement  should  be  stated  in  the 
agreement  to  fit  the  particular  situation 
for  the  policy,  or  if  no  substantive 
.  changes  occur  frt>m  one  year  to  the  next, 
allow  written  agreements  to  be 
continuous. 

Response:  Written  agreements  are 
intended  to  change  policy  terms  or 
permit  insurance  in  unusual  situations 
where  such  changes  will  not  increase 
risk.  If  such  practices  continue  year  to 
year,  they  should  be  incorporated  into 
the  poUcy  or  Special  Provisions.  It  is 
important  to  minimize  exceptions  to 
assiue  that  the  insiued  is  well  aware  of 
the  specific  terms  of  the  policy. 
Therefore,  no  change  will  be  made. 

Comment  One  comment  &t)m  the 
crop  insurance  industry  expressed 
concerns  regarding  payment  of 
additional  premium  under  the 
provisions  of  the  minimum  value 
option.  In  prior  years,  producers 
received  an  allowable  cost  of  $2.50  per 
crate  for  no  additional  premium  charge. 

Response:  FQC  believes  the 
commenter  misunderstood  the 
provisions  contained  in  the  minimum 
value  option.  To  provide  consistency 
among  the  fresh  market  vegetable  crops, 
FQC  incorporated  the  minimum  value 
option  into  the  sweet  com  provisions, 
file  minimum  value  option  will,  for  an 
additional  premium,  allow  the  total 
value  of  production  to  count  on  a  unit 
to  be  as  low  as  zero.  The  additional 
premium  charge  will  be  for  those 
producera  who  elect  the  minimum  value 
option.  For  those  producers  who  do  not 
elect  the  minimum  value  option,  section 
14  provides  that  the  total  value  of 
production  to  count  will  be  the  greater 
of:  (1)  the  price  received  for  each 
container  minus  the  allowable  cost:  or 
(2)  the  minimum  value  per  container. 
No  changes  will  be  made. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  publication  in  the 


Federal  Register.  This  mle  improves  the 
fresh  market  sweet  com  insurance 
coverage  and  brings  it  under  the 
Common  Crop  Insurance  Policy  Basic 
Provisions  for  consistency  among 
policies.  The  earUest  contract  change 
date  that  can  be  met  for  the  1998  crop 
year  is  April  30. 1997.  It  is  therefore, 
imperative  that  these  provisions  be 
made  final  before  that  date  so  that  the 
reinsured  companies  and  insureds  may 
have  sufficient  time  to  implement  these 
changes.  Therefore,  public  interest 
requires  the  agency  to  make  the  mles 
effective  upon  publication. 

List  of  Subjects  in  7  CFR  Parts  401  and 
457 

Crop  insurance.  Fresh  market  sweet 
com  crop  insiu^nce  regulations.  Fresh 
maricet  sweet  com. 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  401  and  457  effiactive  for  the 
1998  and  succeeding  crop  years  to  read 
as  follows: 

PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS— 
REGULATIONS  FOR  THE  1968  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7' CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C  1506(1),  1506(p). 

2.  In  §  401.138  the  introductCMy 
paragraph  is  revised  to  read  as  follows: 


f  401.138    FrMhmarkat 


com 


The  provisions  of  the  Fresh  Market 
Sweet  Com  Endorsement  for  the  1991 
through  the  1997  crop  years  are  as 
follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citation  for  7  CFR 
part  457  contihues  to  read  as  follows: 

Authority:  7  U.S.C  1506(1),  lS06(p). 

4.  Section  457.129  is  added  to  read  as 
follows: 

{457.129    rieali  martcei  Mtfoet  com  crop 
inwjrBnce  pnivmona> 

The  Fresh  Maricet  Sweet  Com  Crop 
Insurance  Provisions  for  the  1998  and 
succeeding  crop  years  are  as  follows: 

FaCpolidos: 


DEPARTMENT  OF  AGRICULTUKE 

Federal  Crop  Insurance  Corporation 

Reinsured  pwlicies: 
(Appropriate  title  for  insurance  provider) 

Both  FOC  and  reinsured  policies: 

Fresh  Market  Sweet  Com  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§  457.8),  these  crop  provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions;  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Container — The  unit  for  measiuement  of 
the  insured  crop  as  specified  in  the  Special 
Provisions. 

Crop  year — In  lieu  of  the  definition  of 
"crop  year"  contained  in  section  1 
(DefLaitions)  of  the  Basic  Provisions  (S  457.8), 
crop  year  is  a  period  of  time  that  begins  on 
the  first  day  of  the  earliest  planting  period  for 
{all  planted  sweet  com  and  continues 
through  the  last  day  of  the  insurance  period 
for  spring  planted  sweet  com.  The  crop  year 
is  designated  by  the  calendar  year  in  which 
spring  planted  sweet  com  is  harvested. 

Doys— Calendar  days. 

Direct  marketing — Sale  of  the  insured  crop 
directly  to  oonsimiers  without  the 
intervention  of  an  intermediary  such  as  a 
wholesaler,  retailer,  packer,  processor, 
shipper  or  buyer.  Examples  of  direct 
marketing  include  selling  through  an  on-brm 
or  roadside  stand,  hmier's  market,  and 
permitting  the  general  public  to  enter  the 
field  for  the  purpwse  of  picking  all  or  a 
portion  of  the  crop. 

Excess  rain — An  amount  of  precipitation 
sufficient  to  directly  damage  the  crop. 

Excess  wind — Wind  speed  strong  enough 
to  prevent  adequate  p>ollination  or  cause 
lodging  of  stalks  and  prevent  a  normal 
harvest 

FSA — The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture  or  a  successor  agency. 

Freeze — The  formation  of  ice  in  the  cells  of 
the  plant  or  its  fruit,  caused  by  low  air 
temperatures. 

Good  fanning  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturi^,  and  are  those  reco^iized  by  the 
Cooperative  State  Research,  Education  and 
Extension  Service  as  compatible  writh 
agronomic  and  weather  conditions  in  the 
county. 

Harvest — The  picking  of  sweet  com  on  tha 
unit 

Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

Irrigated  fxactice — ^A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  paoper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  for  the  insured  crop  to  make  normal 
progress  toward  maturity. 

Marketable  sweet  corn — Sweet  com  that 
meets  the  standards  for  grading  U.S.  No.  1  or 
better  and  will  withstand  nonnal  handling 
and  shipping. 


*^.**^'^ 
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Plant  stand — The  number  of  live  plants  per 
acre  prior  to  the  occurrence  of  an  insurable 
cause  of  loss. 

Planted  acreage — Land  in  which,  for  each 
planting  period,  seed  has  been  placed  by  a 
machine  appropriate  for  the  insured  crop  and 
planting  method,  at  the  correct  depth,  into  a 
seedbed  that  has  been  properly  prepared  for 
the  planting  method  and  production  practice. 

For  each  planting  period,  fresh  market 
sweet  com  must  initially  be  planted  in  rows 
Sm  enough  aptart  to  {jerrait  mechanical 
cultivation.  Acreage  planted  in  any  other 
manner  will  not  be  insurable  unless 
otherwise  provided  by  the  Special  Provisions 
or  by  written  agreement. 

Planting  period— The  period  of  time 
designated  in  the  Actuarial  Table  in  which 
fresh  market  sweet  CQm  must  be  planted  to 
be  considered  Call,  winter,  or  spring-planted 
sweet  com. 

Potential  production — The  number  of 
containers  of  sweet  com  that  the  sweet  com 

Slants  will  or  would  have  produced  p>er  acre 
y  the  end  of  the  insurance  period,  assuming 
normal  growing  conditions  and  practices. 

Practical  to  replant — to  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§457.8). 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  damage  to  the 
insured  crop,  bas«Ki  on  factors,  including  but 
not  limited  to  moistiire  availability, 
condition  of  the  field,  marketing  windows, 
and  time  to  crop  maturity,  that  replanting  to 
the  insxired  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period  (inability  to 
obtain  seed  will  not  be  considered  when 
determining  if  it  is  practical  to  replant). 

Replanting — Performing  the  cultural 
practices  necessary  to  replace  the  sweet  com 
seed  and  then  replacing  the  sweet  com  seed 
in  the  insured  acreage  with  the  expectation 
of  growing  a  successful  crop. 

Sweet  com — A  type  of  com  with  kernels 
containing  a  high  percentage  of  sugar  that  is 
adapted  for  himian  consumption  as  a 
vegetable. 


Written  agreement — A  written  document 
that  alters  designated  terms  of  a  policy  in 
accordance  with  section  15. 

2.  Unit  Division 

(a)  to  addition  to  the  requirements 
contained  in  section  1  (Definitions)  of  the 
Basic  Provisions  (S  457.8),  (b«sic  unit),  a 
basic  unit  will  also  be  established  by  planting 
period. 

(b)  Unless  limited  by  the  Special 
Provisions,  these  basic  units  may  be  further 
divided  into  optional  units  if,  for  each 
optional  unit  you  meet  all  the  conditions  of 
this  section  or  if  a  written  agreement  for  such 
further  division  exists. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combtoe  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  foiled  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  premium  paid 
for  the  purpose  of  electing  optional  units  will 
be  refunded  to  you  for  the  units  combined. 

(d)  All  optional  units  established  for  a  crop 
year  must  be  identified  on  the  acreage  report 
for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  m  which  the  crop  was 
planted; 

(2)  Youtnust  plant  the  crop  to  a  manner 
that  results  to  a  clear  and  disoemable  break 
to  the  planting  pattem  at  the  boundaries  of 
each  optional  unit: 

(3)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  bova  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 


Stage 


1  „.... 


be  kept  separate  until  loss  adjustment  is 
completed  by  us;  and 

(4)  Each  optional  unit  must  be  located  to 
a  separate  legally  identified  section.  In  the 
absence  of  sections,  we  may  consider  parcels 
of  land  legally  identified  by  other  methods  of 
measure  including,  but  not  limited  to 
Sftanish  grants,  railroad  surveys,  leagues, 
labors,  or  Virgtoia  Military  Lands,  as  the 
equivalent  of  sections  for  unit  purposes.  In 
areas  that  have  not  been  surveyed  using  the 
systems  identified  above,  or  another  system 
approved  by  us,  or  in  areas  where  such 
systems  exist  but  boundaries  are  not  readily 
discemable,  each  optional  unit  must  be 
located  in  a  separate  farm  identified  by  a 
single  FSA  Farm  Serial  Number. 

3.  Amounts  of  Insurance  and  Production 
Stages 

(a)  In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities]  of  the  Basic  Provisions  (§457.8), 
you  may  select  only  one  coverage  level  [and 
the  corresjxjnding  amount  of  insurance 
designated  in  the  Actuarial  Table  for  the 
applicable  planting  period  and  practice)  for 
all  the  sweet  com  in  the  county  insured 
under  this  policy. 

(b)  The  amount  of  tosuiance  you  choose  for 
each  planting  period  and  practice  must  have 
the  same  percentage  relationship  to  the 
maximum  price  offered  by  us  for  each 
planting  period  and  practice.  For  example,  if 
you  choose  100  percent  of  the  maximum 
amount  of  insurance  for  a  specific  planting 
period  and  practice,  you  must  also  choose 
100  percent  of  the  maximum  amount  of 
insurance  for  all  other  planting  periods  and 
practices. 

(c)  The  production  reporting  requirements 
contained  in  section  3  (Insurance  Guarantees, 
Coverage  Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  {§  457.8), 
do  not  apply  to  fresh  market  sweet  com. 

(d)  The  amounts  of  insurance  are 
progressive  by  stages  as  follows: 


Percent  of 
ttw  amount 
ofineurance 

per  acre 
Itwtyou 


66 
100 


Length  o(  time 


From  pianling  through  the  beginning  of  tasseing  (which  is  ¥»hen  the  tassel  becomes  vistM  above  the  whorl). 
From  tasse<ing  until  the  acreage  Is  harvested 


(e)  Any  acreage  of  sweet  com  damaged  to 
the  first  stage  to  the  extent  that  the  maiority 
of  producers  to  the  area  would  not  nomially 
further  care  for  it.  will  be  deemed  to  have 
been  destroyed.  The  todemnity  payable  for 
such  acreage  will  be  based  on  the  stage  the 
plants  had  achieved  when  the  Himmgn 
occuned. 

4.  Contract  Changes 

to  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§  457.8). 
the  contract  change  date  shown  below  is  the 
date  preceding  the  cancellation  date: 


Stale  and  county 

Date 

Al  Florida  counties;  and  aN 

Apr«30. 

Georgia  counties  tor  which 

the  Speeia)  Provisions  des- 

ignate a  fal  planting  pertod. 

Al  Georgia  counbes  tor  which 

Noverrtjer 

the  Special  ProvisionBdo 

30. 

not  designate  a  fal  planting 

period;  and  al  other  States. 

Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dates  are: 


5.  Cancellation  and  Termination  dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 


IMI 


Cancetatton 

State  and  county 

arvltermh 

* 

nabon  Dates 

Florida;  Atkinson,  Baker, 

July  31. 

Berrien,  Brantley,  Cam- 

den, Cok^uitt,  Cook.  Ewly, 

MUchel.  and  Ware  Coun- 

bes Georgia  and  al  courv 

ttes  south  thereof  tor  whk:h 

the  Special  Provistons 

designate  a  fal  planting 

period. 

Alabama;  South  Carolina: 

February  15. 

and  all  Georgia  Counties 

tor  whch  the  Special  Pro- 

visions do  not  desKjnate  a 

fal  planting  period. 

Al  other  States 

March  15. 

6.  Report  of  Acreage 

In  addition  to  the  requirements  of  section 
6  (Report  of  Acreage)  of  the  Basic  Provisions 
(§  457.8),  you  must  report  on  or  before  the 
acreage  reporting  date  contatoed  in  the 
Special  Provisions  for  each  planting  period, 
all  the  acreage  of  sweet  com  to  the  county 
insured  under  this  policy  to  which  you  hiave 
a  share. 

7.  Annual  Premium 

to  lieu  of  the  premium  amoimt 
determinations  contained  to  section  7 
(Annual  Premium)  of  the  Basic  Provisions 
(§457.8),  the  annual  premium  amount  for 
each  cultural  practice  (e.g.,  fall-planted 
irrigated)  is  determined  by  multiplying  the 
final  stage  amount  of  insurance  per  acre  by 
the  premium  rate  for  the  cultural  practice  as 
established  in  the  Actuarial  Table,  by  the 
insured  acreage,  by  your  share  at  the  time 
coverage  begins,  and  by  any  applicable 
premium  adjustment  bctora  contatoed  to  the 
Actuarial  Table. 

8.  Insured  Crop 

to  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§  457.8),  the 
crop  insured  will  be  all  the  sweet  com  to  the 
county  for  which  a  premium  rate  is  provided 
by  the  Actuarial  Table: 

(a)  to  which  you  have  a  share; 

(b)  That  is: 

(1)  Planted  to  be  harvested  and  sold  as 
fresh  market  sweet  com; 

(2)  Planted  vrithto  the  planting  periods 
designated  to  the  Actuarial  Table; 

(3)  Grown  under  an  irrigated  practice, 
unless  otherwise  provided  in  the  Special 
Provisions; 

(4)  Grown  by  a  person  who  in  at  least  one 
of  the  three  previous  crop  years: 

(i)  Grew  sweet  com  for  commercial  sale;  or 
(ii)  Participated  in  managing  a  sweet  com 
farming  operation; 

(c)  That  is  not: 

(1)  Jnterplanted  with  another  crop; 

(2)  Planted  toto  an  established  grass  or 
legume;  or 

(3)  Grown  for  direct  marketing. 

9.  Insurable  Acreage 

(a)  to  lieu  of  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§  457.8),  that  prohibit  insurance  attaching  if 
a  crop  has  not  been  planted  to  at  least  one 
of  the  three  previous  crop  years,  we  will 


insure  newly  deaied  land  or  ftmner  pasture 
land  planted  to  fresh  maii;et  sweet  com. 

(b)  to  addition  to  the  (Bovisions  of  section 
9  (Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8): 

(1)  You  must  replant  any  acreage  of  sweet 
com  damaged  during  the  planttog  period  to 
which  toitial  planting  took  place  whenever 
less  than  75  percent  of  the  plant  stand 
remains:  and 

(i)  It  is  practical  to  replant:  and 

(ii)  If,  at  the  time  the  crop  was  damaged, 

the  final  day  of  the  planting  period  has  not 

passed. 

(2)  Whenever  sweet  cran  toitially  is 
planted  during  the  fall  or  vrinter  planting 
periods  and  the  condition  specified  in 
section  9(b)(lKii)  is  not  satisfied,  you  may 
elect 

(i)  To  replant  such  acreage  and  collect  any 
replant  payment  due  as  specified  in  section 
12.  The  toitial  planting  period  coverage  will 
continue  for  such  replanted  acreage. 

(ii)  Not  to  replant  such  acreage  and  receive 
an  indemnity  based  on  the  stage  of  growth 
the  plants  had  attatoed  at  the  time  of  damage. 
However,  such  an  election  will  result  to  the 
acreage  being  uninsurable  to  the  subsequent 
planting  period. 

10.  Insurance  P«iod 

to  lieu  of  the  provisions  of  section  11 
(Insiu'ance  Period)  of  the  Basic  Provisions 
(§  457.8),  coverage  begins  on  each  unit  or  part 
of  a  unit  the  later  of  the  date  we  accept  your 
application,  or  when  the  sweet  com  is 
planted  to  each  planting  period.  Coverage 
ends  at  the  earliest  of: 

(a)  Total  destructicm  of  the  sweet  com  on 
the  unit; 

(b)  Abandonment  of  the  sweet  com  on  the 
imit; 

(c)  The  date  harvest  should  have  started  on 
the  unit  on  any  acreage  which  will  not  be 
harvested; 

(d)  Ftoal  adjustment  of  a  loss  on  the  unit; 

(e)  Final  harvest;  or 

(f)  100  days  after  the  date  of  planting  ot 
replanting. 

11.  Causes  of  Loss 

(a)  to  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
{^visions  (§  457.8),  tosurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(1)  Excess  rain; 

(2)  Excess  wtod; 

(3)  Fire; 

(4)  Freeze; 

(5)  Hail; 

(6)  Tomado;  or 

(7)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  tosured  cause  of  loss  that 
occurs  during  the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  to  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§  457.8),  we  will  not  insure 
against  any  loss  of  production  due  to: 

(1)  Disease  or  insect  infestation,  unless  no 
effective  control  measure  exists  for  such 
disease  or  insect  infestation;  or 

(2)  Failure  to  market  the  sweet  com,  unless 
such  failure  is  due  to  actual  physical  damage 
caused  by  an  insured  cause  of  loss  that 
occurs  during  the  tosurance  period. 


12.  Replanting  Payments 

(a)  to  acoMxiance  %vith  section  13 
(Replanting  Payment)  of  the  Basic  Provisions 
(§  457.8).  a  replanting  payment  is  allowed  if, 
due  to  an  tosured  cause  of  loss,  more  than 
25  percent  of  the  plant  stand  will  not 
produce  sweet  com  and  it  is  practical  to 
replant 

(b)  The  maximum  amount  of  the  replanting 
payment  per  acre  will  be  the  lesser  of  your 
actual  cost  of  replanting  or  the  resiilt 
obtatoed  by  multiplying  the  per  acre 
replanting  payment  amount  contained  to  the 
Special  Provisions  by  your  insured  share. 

(c)  to  lieu  of  the  provisions  contained  to 
section  13  (Replanting  Payment)  of  the  Basic 
Provisions  (§457.8).  limiting  a  replanting 
payment  to  one  each  crop  year,  only  one 
replanting  payment  will  be  made  for  acreage 
planted  during  each  planting  period  withto 
the  crop  year. 

13.  Duties  to  The  Event  of  Damage  at  Loss 

to  addition  to  the  requirements  contained 
to  section  14  (Duties  to  The  Event  of  Damage 
or  Loss)  of  the  Basic  Provisions  (§  457.8),  if 
you  intend  to  claim  an  todemnity  on  any  unit 
you  also  must  give  us  notice  not  later  than 
72  hours  after  the  earliest  of: 

(a)  The  time  you  disccmttoue  harvest  of  any 
acreage  on  the  unit 

(b)  The  date  harvest  nonnally  would  start 
if  any  acreage  on  the  unit  will  not  be 
harvested;  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

14.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis,  to  the  event  you  are  unable  to  provide 
separate  acceptable  production  reconis: 

(1)  For  any  optional  unit,  we  will  combtoe 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  unit  we  will  allocate  any 
commingled  production  to  such  units  to 
proportion  to  our  liability  on  the  harvested    - 
acreage  for  each  unit 

(b)  to  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  tosured  acreage  to  each 
stage  by  the  amount  of  insurance  per  acre  for 
the  final  stage; 

(2)  Multiplying  each  result  in  section 
14(b)(1)  by  the  pwrcentage  for  the  applicable 
stage  (see  section  3(e)); 

(3)  Total  the  results  of  section  14(bM2): 

(4)  Subtracting  either  of  the  following 
values  from  the  result  of  section  14(b)(3): 

(i)  For  other  than  catastrophic  risk 
protection  coverage,  the  total  value  of 
production  to  be  counted  (see  section  14(c)): 
or 

(ii)  FcH-  catastrophic  risk  protection 
coverage,  the  result  of  multiplying  the  total 
value  of  production  to  be  counted  (see 
section  14(c))  times: 

(A)  Sixty  percent  for  the  1998  crop  year,  or 

(B)  Fifty-five  percent  for  1999  and 
subsequent  crop  years;  and 

(5)  Multiplying  the  result  of  section 
14(b)(4)  by  your  share. 

(c)  The  total  value  of  production  to  count 
from  all  tosurable  acreage  on  the  imit  will 
toclude: 

(1)  Not  less  than  the  amount  of  insurance 
per  acre  for  the  stage  for  any  acreage: 
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(i)  That  is  abandooad: 

(ii)  Put  to  anothar  uae  without  our  consent; 

(iii)  That  is  damagad  soJely  by  uninsured 
cauaes;ar 

(iv)  For  which  you  fiui  to  provide 
acceptable  production  records; 

(2)  The  value  of  the  following  appraised 
production  wrill  not  be  less  than  the  dollar 
amount  obtained  by  muitiptying  the  numbv 
of  containers  of  appraised  sweet  com  times 
the  minimum  vahie  per  container  shown  in 
the  Special  Provisioiis  for  the  planting 
period: 

(i)  Unharvested  production  (unbarvested 
production  that  is  damaged  or  defective  due 
to  insurable  causes  and  is  not  marketable  will 
not  be  counted  as  production  to  count); 

(ii)  Production  lost  due  to  uninsured 
causes;  and 

(iii)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  afaudon,  if  you  aad  we  a^ee  on  the 
appraised  amount  ol  production.  Upon  such 
agreement,  the  insurance  period  for  thet 
ai  iiiage  will  «>d  when  you  put  the  acreage 
to  anothar  use  at  abandeB  the  crop.  If 

ptoducticB  is  not  reached; 

CA)  We  nay  require  you  to  continue  to  care 
isr  the  crop  so  that  a  subsequent  appraisal 
■My  be  maris  or  the  crop  harwwtea  to 
detanaine  acbial  prodttctiaa  (If  we  requira 
you  to  caBlfaiua  to  care  far  the  dOB  and  you 
^  not  do  as,  the  orlgiDal  appraieal  will  be 
■awl):  or 

(B)  You  may  elect  to  oaatinue  to  care  for 
the  crop,ia  which  case  the  amount  of 

I  to  count  far  the  acrwagH  will  be 
\  producUoB.  or  our  reappraisal 
if  the  crop  is  not  harraalaA 

O)  The  total  vahieofaftterveatarf 
prodttctiaD  from  the  ineurabie  acreage  will  be 
the  dollv  aaaount  ohtaJBed  by  sabtnctlng  the 
alVmabhi  met  rontahwrt  tn  ths  TMartal 
Provisions  IraB  the  price  lecaivaa  far  each 
oootainer  of  sweet  com  (this  raaalt  may  not 
be  lees  than  the  minimum  value  shown  in  the 
Special  Ftiiiilaiiiaa  lor  any  container  of  sweat 
i).  aad  Buskiplyiag  tUa  result  by  the 
r  Of  coBtainafa  af  sweet  oora 

Harvested  matme  sweet  con  that 
ia  danagad  or  defective  <hia  to  faisurable 
canaee  aad  ia  not  markatable.  will  not  be 
cminted  as  paaductiuB  to  count. 

IS.  WiUtan 


lofthtepoUcyoMyba 
aherad  by  writtm  ageemaat  in  erTwdance 
with  the  fallowing: 

W  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  safes 
closing  date,  except  as  provided  in  sactioD 
1S(*): 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  vrill  be  in 
efisct  if  the  vrhtten  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
includo  all  variable  terms  of  the  contract, 
including  but  not  limited  to,  crop  type  or 
variety,  aad  premium  rate; 

(d)  Bach  written  ^reemaBt  will  onfy  be 
valid  far  one  year  (If  the  wiitton  aneameat 
is  not  specifically  renewed  the  foUowing 
year,  insurance  rnviiiag^  for  subsequent  crop 


3reers  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  far  a  vrritten  agreement 
submitted  alter  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  detennined  that  no  loas  has 
occuired  and  the  crop  is  insurable  in 
accordence  «rith  the  policy  and  %vritten 
agreement  provisions. 

16.  Minimum  Value  Option 

(a)  The  provisiona  of  this  option  are 
continuous  and  will  be  attached  to  and  made 
a  part  of  your  insurance  policy,  if: 

(1)  You  elect  the  Minimum  Value  Option 
on  your  application,  or  on  a  form  approved 
by  us,  on  or  before  the  sales  closing  date  for 
the  initial  crop  year  in  which  you  wish  to 
insure  fresh  market  sweet  com  under  this 
option,  and  pay  the  additional  premium 
indicated  in  the  Actnaiial  Table  for  this 
optional  coverage;  and 

(2)  You  have  nat  elected  coverage  under 
the  Catastrophic  Mak  Protection 
Endorsement 

(b)  In  lieu  of  tha  provisions  contained  in 
section  14(cH3).  the  total  vahia  of  harvested 
production  will  be  detennined  as  follows: 

(1)  For  sold  production,  the  dollar  asMMint 
obtained  by  subtractiag  the  allowable  cost 
contained  in  the  Special  Provisions  from  the 
price  received  for  each  container  of  swaat 
com  (this  result  may  not  be  less  than  aaro  for 
any  container  of  sweet  com),  and  multiplying 
th^  result  by  the  number  of  containers  of 
sweet  com  sold;  and 

(2)  For  marketaMe  productea  that  is  not 
sold,  the  dollar  aaiooBt  obtaiBed  by 
aultiplying  the  mmiber  of  containers  of  such 
sweet  com  on  the  unit  by  the  minimum  value 
shown  in  the  Special  Provisions  for  the 
planting  period  (karvested  production  that  is 
damagad  or  defective  due  to  insurable  causes 
and  is  not  marketable  vriU  not  be  counted  as 
production). 

(c)  This  option  may  be  canceled  by  either 
you  or  us  for  any  succeedkig  crop  year  by 
giving  ¥nitten  notice  oa  or  befare  the 
cancellation  date  ptecedfaig  the  crop  year  for 
which  the  canoallatlaB  of  this  optica  is  to  be 
effsctive. 

Signed  in  Washington.  DC.  on  March  24. 

1997. 


ManagBr,  Federal  drop  bmuranee 
Corporation. 

(FR  Doc.  97-7943  Piled  3-27-97;  8:45  am) 
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Crop  Inauranoe  Provisions 

AOENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

SUMMARY:  The  Fedeial  Crop  Insurance 
Corporation  (FOC)  finalizes  specific 
crop  provisions  kx  the  insurmce  of 


fiesh  market  peppers.  The  provisions 
will  be  used  in  conjunction  with  the 
Conunon  Crop  Insivance  PoUcy  Basic 
Provisions,  which  contain  standard 
terms  and  conditions  common  to  most 
crops.  The  intended  effact  of  this  action 
is  to  provide  poUcy  changes  to  better 
meet  the  needs  of  the  insured,  include 
the  ciurent  Pepper  Crop  Insurance 
Regulations  under  the  Common  Crop 
Insurance  Pohcy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
eH^ect  of  the  current  Pepper  Crop 
Insurance  Regulations  to  the  1997  and 
prior  crop  years. 
EFFECTIVE  DATE:  March  28, 1997. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Linda  Williams.  Insiirance  Management 
Specialist,  ilesearch  and  Development. 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Hohnes  Road.  Kansas  City,  MO  64131, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  MfONMATKM: 

ExacntlTe  Order  No.  128M 

The  Office  of  Management  and  Budget 
(OMB)  has  detonniDad  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and.  therefoie.  this 
rule  has  not  been  reviewed  by  OMB. 

Paperwork  Redoctiait  Act  of  1095 

Following  publication  of  the  proposed 
rule,  tbe  public  was  afibrdad  60  days  to 
submit  written  comments  on 
information  collection  requirements 
previously  appiovad  by  C^^  under 
OMB  control  number  563-0003  throu^ 
September  30, 1998.  No  pubhc 
comments  were  received. 


Unfunded  Mandates  Safiwm  Ad  of 
1905 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regidatcny  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  n  of  die  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  detennined  imder  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  nde  does  not  have 
sufficient  federahsm  imphcations  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  poUtical 


subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

RegulattMy  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  This  regulation 
does  not  alter  those  requirements. 

The  amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  605).  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Older  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  No.  12988 

The  provisions  of  this  rule  will  not 
have  a  retroactive  effect  prior  to  the 
effective  date.  The  provisions  of  this 
rule  will  preempt  state  and  local  laws  to 
the  extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought. 

Enviroimiental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  healUi.  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 


unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Friday.  January  3, 1997,  FQC 
published  a  proposed  rule  in  the 
Federal  Regnter  at  61  FR  336-343  to 
add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457),  a  new 
section,  7  CFR  457.148.  Fresh  MaAet 
Pepper  Crop  Insurance  Provisions.  The 
new  provisions  wiU  be  effective  for  the 
1998  and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring  fresh 
market  peppers  found  at  7  CFR  part  445 
(Pepper  Crop  Insurance  Regulations). 
This  rule  also  amends  7  CFR  part  445 
to  limit  its  effect  to  the  1997  and  prior 
crop  years.  FQC  will  later  publish  a 
regulation  to  remove  and  reserve  part 
445. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments,  data  and 
opinions.  A  total  of  21  comments  were 
received  from  the  crop  insurance 
industry  and  FQC  Regional  Service 
Offices  (RSO).  The  comments  received 
and  FQC's  responses,  are  as  follows: 

Comment:  Tne  crop  insurance 
industry  questioned  removing  the  term 
"marketable"  fit>m  the  definition  of 
harvest.  The  commenter  questioned  the 
affect  when  the  final  stage  of  insurance 
on  a  unit  can  be  triggered  by  the 
beginning  of  harvest,  even  if  none  of  the 
crop  is  marketable. 

Hesponse:  The  current  regulation 
created  confusion  since  it  suggested  that 
if  the  peppers  were  not  marketable,  they 
would  not  be  considered  as  harvested 
for  the  purposes  of  determining  the 
insurance  period,  calculation  of  any 
claim,  etc.  The  picking  of  peppers  on 
the  imit,  whether  marketable  or  not,  is 
considered  harvested.  The  final  stage  of 
insurance  on  the  unit  begins  when  any 
peppers  are  harvested,  whether 
marketable  or  not.  Requirements  of  good 
farming  practices  will  prevent  harvest  of 
the  peppers  before  they  are  ready. 
Section  14  contains  provisions  to 
determine  the  amount  of  production  to 
be  counted  for  harvested  and 
unharvested,  including  peppers  that  are 
not  marketable.  Therefore,  no  change 
will  be  made  to  the  definition. 

Comment:  One  comment  from  the 
crop  insurance  industry  recommended 
clarifying  the  language  in  section  2(a)  by 
stating  "Basic  units,  as  defined  in 
section  1  (Definitions)  of  the  Basic 
Provisions,  will  be  established  by 
planting  period." 

Response:  FQC  agrees  with  the 
comment  and  has  amended  section  2(a) 
to  indicate  a  basic  unit  "will  be 
established  by  planting  period." 


However,  the  definition  of  "unit"  is 
contained  in  the  Basic  Provisions  and 
no  change  will  be  made  in  that  portion 
of  the  provision. 

Comment:  One  comment  from  the 
crop  insurance  industry  stated  that 
references  to  land  measurements  such 
as  leagues  and  labors  contained  in 
section  2,  Unit  Division,  was 
unnecessary.  These  types  of  land 
measurement  were  not  appUcable  in 
Florida  and  fresh  market  pepper  crop 
insurance  is  only  available  in  Florida. 

Response:  Fresh  market  pepper 
insurance  may  be  expanded  into  other 
areas  where  such  measurements  are     ^ 
appUcable.  Therefore,  no  changes  will 
be  made. 

Comment:  The  crop  insurance 
industry  questioned  if  it  was  necessary 
to  specify  in  section  3(c)  that  the  CAT 
amount  of  insurance  will  be  in  the 
Actuarial  Table  when  all  available 
amoimts  of  insurance  are  specified 
section  3(a). 

Response:  FQC  agrees  section  3(a) 
states  the  coverage  levels  and  amounts 
of  insurance  are  contained  in  the 
Actuarial  Table.  As  section  3(c) 
provides  no  additional  statements  or 
requirements,  FQC  has  deleted  this 
provision  and  renumbered  the 
remaining  provisions. 

Comment:  One  comment  from  the 
crop  insurance  industry  stated  section  3 
of  the  crop  provisions  contained  a 
heading  in  the  stage  chart  that  was 
misleading.  The  chart  heading  suggested 
the  percentages  represented  coverage 
levels  that  the  insured  would  select 
rather  than  the  amoimt.of  insurance  that 
is  selected  by  the  insured.  The 
commenter  suggested  the  chart  heading 
should  state,  "Percent  in  effect  of  your 
amount  of  insurance." 

Response:  FCIC  believes  the  heading 
of  the  stage  chart  is  clearly  stated. 
Therefore,  ho  change  will  be  made. 

Comment:  One  comment  received 
bom  an  FQC  RSO  recommended 
clarifying  the  Basic  Provisions,  by 
adding  a  provision  in  section  6  to  state 
that  the  insured  must  report  the  dates 
the  insured  acreage  was  planted  within 
each  plantingperiod. 

i?esponse.- FC3C  concurs  vtrith  the 
comment  and  had  added  a  provision 
accordingly. 

Comment:  The  crop  insurance 
industry  recommended  a  grammatical 
change  in  section  7.  to  add  a  comma  and 
hyphen  in  "e.g..  fall  direct-seeded 
irrigated." 

Response:  FQC  agrees  with  the 
comment  and  has  amended  the 
provision  in  section  7  accordingly. 

Comment:  The  crop  insurance 
industry  questioned  if  the  provision  in 
section  9(a)  that  states  we  will  insure 
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newly  cleared  land  or  former  pasture 
land  planted  to  fresh  market  peppers  is 
new  to  the  crop  provisions  and  if  a 
waiting  period  was  applicable  before 
insuring  fresh  market  peppers  on  newly 
cleared  land  or  former  pasture  land. 
Response:  To  provide  consistency 
among  the  fresh  market  vegetable  crops, 
FXHC  clariBed  that  former  pasture  land 
planted  to  the  insured  crop  is  also 
insurable.  It  is  a  recommended  practice 
for  the  fresh  market  vegetable  crops  to 
be  planted  on  newly  cleared  and  former 
pasture  land  so  no  waiting  period  is 
required  prior  to  planting  the  insured 
crop. 

Comment:  One  comment  from  the 
crop  insurance  industry  stated  section 
9(b)(3)  was  confusing  due  to  the  "except 
as  allowed  in  section  9(b)  (1)  and  (2)", 
and  they  could  not  determine  what  was 
or  was  not  allowed.  The  commenter 
stated  that  if  it  was  intended  to  allow 
coverage  without  fumigation  on  peppers 
planted  in  the  next  planting  period  after 
peppers  were  planted  but  not  carried  to 
harvest  the  previous  period,  then  the 
exception  should  only  refer  to  section 
9(b)(2)(ii).  Provisions  contained  in 
section  9(b)  (1)  and  (2)  refiar  to  peppers 
planted  and  replanted  and  it  would 
seem  that  fumigation  would  be 
necessary  before  planting  peppers  again 
the  following  planting  period.  If  the 
exceptions  in  section  9(b)  applied  to 
peppers  following  peppers,  why 
wouldn't  the  exceptions  also  apply  to 
peppers  following  tomatoes,  eggplants 
or  tobacco? 

Response:  Acreage  previously  planted 
to  peppers,  tomatoes,  eggplants  or 
tolMcco  may  host  nematodes  that  will 
damage  the  insured  crop.  Chemicals 
that  are  used  to  fumigate  or  treat  the 
acreage  will  last  two  to  three  months. 
However,  in  those  situations  where  the 
CTop  was  destroyed  shortly  after 
planting  and  is  replanted,  there  is  little 
risk  from  nematodes  and  fumigation  is 
not  required.  FQC  has  amended  the 
provisions  to  clarify  that  fumigation  is 
required  whenever  the  crop  was 
previously  planted  to  peppers, 
tomatoes,  eggplants  or  tobacco  and  that 
it  does  not  apply  to  replanted  peppers. 

Comment:  The  crop  insurance 
industry  questioned  if  the  phrase 
"coverage  begins  *  *  *  the  later  of  the 
date  we  accept  your  application,  or 
when  the  peppers  are  planted  in  each 
planting  period"  means  that  an 
apphcation  could  be  accepted  after  the 
sales  closing  to  have  coverage  for 
subsequent  planting  periods  in  the  crop 
year.  If  so.  what  is  the  purpose  of  having 
one  sales  closing  date  for  the  crop? 

Response:  Section  10  of  these 
provisions  do  not  alter  the  requirement 
contained  in  the  Basic  Provisions, 


which  states  the  application  must  be 
submitted  by  the  sales  closing  date.  The 
sales  closing  date  corresponds  to  the 
earUest  planting  period,  so  only  one 
application  is  hied  for  the  crop  year  and 
covers  all  subsequent  planting  periods. 
Since  there  are  multiple  planting 
periods  in  each  crop  year,  the  date 
insurance  attaches  in  each  planting 
period  must  be  estabUshed.  Provisions 
in  section  10  simply  clarify  when 
instirance  will  attach.  Therefore,  no 
change  will  be  made. 

Comment:  One  comment  from  the 
crop  insiu-ance  industry  questioned  if  it 
was  valid  to  extend  the  end  of  the 
insurance  period  for  Florida  from  150 
days  to  165  days  after  the  date  of  direct 
seeding. 

Response:  In  addition  to  allowing 
expansion  of  fresh  market  pepper 
insurance  coverage  into  other  areas, 
FQC's  RSO  obtained  data  from  the 
University  of  Florida  Research  Center 
that  indicated  direct  seeded  peppers 
required  an  additional  15  days  more 
than  transplanted  peppers  to  reach 
maturity.  This  change  provides 
asstirance  that  all  mature  production 
will  be  included  as  production  to  count. 

Comment:  Two  comments  from  the 
crop  insurance  industry  recommended 
the  cause  of  loss  due  to  tropical 
depression  be  changed  to  "excessive 
winds  sufhcient  to  damage  the  crop." 
The  change  would  provide  coverage  for 
damage  due  to  winds  associated  with 
stalled  fronts,  severe  thunderstorms, 
storms  or  gales.  One  of  the  commenters 
indicated  a  stalled  high  and  low 
pressure  system  with  winds  in  excess  of 
60  mph  caused  damage  in  November, 
1996,  which  was  not  covered  by  the 
ciurent  insurance  policy. 

Response:  The  ciurent  regulation 
defined  a  tropical  depression  as  a  large- 
scale,  atmospheric  wind-and-pressure 
system  characterized  by  low  pressure  at 
its  center  and  coimterclockwise  circular 
wind  motion.  FQC  agrees  that  damage 
to  the  insured  crop  may  occur  from 
systems  other  than  a  tropical 
depression.  FQC  clarified  the  definition 
of  tropical  depression  to  state  that  it  is 
a  system  identified  by  the  U.S.  Weather 
Service,  and  includes  tropical 
depressions,  hurricanes,  tropical  storms 
and  gales.  Therefore,  no  change  will  be 
made. 

Comment:  Two  comments  from  the 
crop  insurance  industry  recommended 
removing  disease  and  insect  infestation 
as  uninsured  causes  of  loss.  The 
commenters  suggested  that  disease  and 
insects  should  be  an  insured  cause  of 
loss  if  a  producer  exhausts  all 
reasonable  means  to  protect  the  crop. 
This  would  provide  coverage  for  new 
diseases  and  insects  that  cannot 


presently  be  controlled  by  the  chemicals 
that  are  available. 

Response:  FQC  agrees  that  coverage 
should  be  available  for  damage  due  to 
disease  and  insect  infestation  for  which 
no  efiiactive  control  measiu«  exists. 
Therefore,  FQC  has  amended  the 
provisions  contained  in  section  11(b)(1) 
accordingly. 

Comment:  Two  comments  from  the 
crop  instuance  industry  recommend 
raising  the  maximum  amount  of  the 
replanting  payment  per  acre.  Both 
commenters  stated  the  maximum 
amount  provided  in  the  current  policy 
is  not  sufficient  to  cover  actual  costs. 

Response:  FQC  agrees  there  may  be 
instances  when  replanting  costs  exceed 
$300.00  per  acre  as  provided  in  the 
ciurent  regulation.  Therefore,  provisions 
contained  in  section  12(b)  have  been 
revised  to  state  that  the  maximum 
amount  of  the  replanting  payment  per 
acre  will  be  the  lesser  of  your  actual  cost 
of  replanting,  or  the  result  obtained  by 
multiplying  the  maximum  amount  of 
the  replanting  payment  contained  in  the 
apphcable  Special  Provisions  by  your 
insured  share. 

Comment:  Two  comments  from  the 
crop  insurance  industry  questioned  if 
the  dollar  amount  of  the  allowable  cost 
contained  in  the  Special  Provisions  has 
been  reviewed  to  determine  if  the  cost 
is  sufficient.  One  of  the  commenters 
recommended  raising  the  allowable  cost 
by  $.50. 

Response:  The  amount  of  allowable 
costs  are  provided  in  the  Special 
Provisions  to  allow  the  flexibiUty  to  set 
the  amount  at  appropriate  levels. 
Therefore,  no  changes  will  be  made. 

Comment:  The  crop  insurance 
industry  suggested  combining  the 
provisions  contained  in  section  15(e) 
with  the  provisions  in  section  15(a). 

Response:  Approval  of  written 
agreements  requested  after  the  sales 
closing  date  is  the  exception,  not  the 
rule.  Therefore,  these  provisions  should 
be  kept  separate  and  no  changes  have 
been  made. 

Comment:  The  crop  insurance 
industry  recommended  the  requirement 
for  a  written  agreement  to  be  renewed 
each  year  be  removed.  Terms  of  the 
agreement  should  be  stated  in  the 
agreement  to  fit  the  particular  situation 
for  the  policy,  or  if  no  substantive 
changes  occur  from  one  year  to  the  next, 
allow  written  agreements  to  be 
continuous. 

Response:  Written  agreements  are 
intended  to  change  policy  terms  or 
permit  insurance  in  unusual  situations 
where  such  changes  will  not  increase 
risk.  If  such  practices  continue  year  to 
year,  they  should  be  incorporated  into 
the  poUcy  or  Special  Provisions.  It  is 


important  to  minimize  exceptions  to   ■- 
assure  thaflhe  insured  is  well  aware  of 
the  specific  terms  of  the  policy. 
Therefore,  no  changes  will  be  made. 

In  addition  to  the  changes  described 
above,  FQC  has  made  the  following 
change  to  the  Fresh  Market  Pepper  Crop 
Provisions: 

1.  Section  16(b)(l)(i)-^)elete  $2.75  as 
the  specified  lowest  dollar  amount 
obtained  when  computing  the  minimum 
value  per  box  of  peppers  sold.  The 
minimum  value  option  price  will  now 
be  contained  in  the  Special  Provisions 
to  allow  FCIC  to  ensure  that  the  price  is 
correct  for  the  county. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  publication  in  the 
Federal  Register.  This  rule  improves  the 
fresh  market  pepper  insurance  coverage 
and  brings  it  under  the  Common  Crop 
Insurance  Policy  Basic  Provisions  for 
consistency  among  policies.  The  earUest 
contract  change  date  that  can  be  met  for 
the  1998  crop  year  is  April  30, 1997.  It 
is  therefore  imperative  that  these 
provisions  be  made  final  before  that 
date  so  that  the  reinsured  companies 
and  insureds  may  have  sufficient  time 
to  implement  these  changes.  Therefore, 
public  interest  requires  the  agency  to 
make  the  rule  effective  upon 
publication. 

List  of  Subjects  in  7  CFR  Parts  445  and 
457 

Crop  insurance,  Pepper  crop 
insurance  regulations.  Fresh  market 
peppers. 

Final  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  hereby  amends  7  CFR  parts 
445  and  457  effective  for  the  1998  and 
succeeding  crops,  to  read  as  follows: 

PART  445— PEPPER  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  445  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

2.  The  subpart  headings  preceding 
§  445.1  is  revised  to  read  as  follows: 

Subpart— Ragulations  for  the  1967 
Through  tha  1997  Crop  Years 

3.  Section  445.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

§445.7   TheappacaUonandpoHcy. 

•        •        •        •        * 

(d)  The  application  for  the  1987  and 
succeeding  crop  years  is  found  at 
subpart  D  of  part  400 — General 
Administrative  Regulations  (7  CFR 
400.37. 400.38).  The  provisions  of  the 


Pepper  Crop  Insurance  Policy  for  the 
1987  through  1997  crop  years  are  as 
follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Anthority:  7  U.S.C.  1506(1),  lS06(p). 

5.  Section  457.148  is  added  to  read  as 
follows: 

f4S7.148    Fresh  Martwt  Pepper  Crop 
Insurance  Provisions. 

The  Fresh  Market  Pepper  Crop 
Insurance  Provisions  for  the  1998  and 
succeeding  crop  years  are  as  follows: 

FC3C  policies: 
DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FQC  and  reinsured  policies: 

Fresh  Market  Pepper  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§  457.8),  these  Crop  Provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  will  control  these  Crop  Provisions 
and  the  Basic  Provisions;  and  these  Ct^p 
Provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Acre— 43,560  square  fiset  of  land  when  row 
widths  do  not  exceed  six  feet,  or  if  row 
widths  exceed  six  feet,  the  land  area  on 
which  at  least  7,260  linear  feet  of  rows  are 
planted. 

Bell  pepper— An  annual  pepper  (of  the 
capsicum  annum  species,  grossum  group), 
widely  cultivated  for  its  large,  crisp,  edible 
fruit. 

Box — One  and  one-ninth  (1>/^)  bushels  of 
the  insured  crop. 

Crop  yeai^-la  lieu  of  the  definition  of 
"crop  year"  contained  in  section  1 
(DeBnitions)  of  the  Basic  Provisions  (§457.8), 
crop  year  is  a  period  of  time  that  begins  on 
the  first  day  of  the  earliest  planting  period  for 
fall  planted  peppers  and  continues  through 
the  last  day  of  the  insurance  period  for  spring 
planted  peppers.  The  crop  year  is  designated 
by  the  calendar  year  in  which  spring  planted 
peppers  are  harvested. 

Days — Calendar  days. 

Direct  marketing — Sale  of  the  insured  crop 
directly  to  consumers  without  the 
intervention  of  an  intermediary  such  as  a 
wholesaler,  retailer,  packer,  processor, 
shipper  or  buyer.  Examples  of  direct 
marketing  include  selling  through  an  on-farm 
or  roadside  stand,  former's  mariiet,  and 
permitting  the  general  public  to  enter  the 
field  for  the  purpose  of  picking  all  or  a 
portion  of  the  crop. 

Excess  rain — An  amount  of  precipitation 
sufficient  to  directly  damage  the  crop. 


FSA — The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture  or  a  successor  agency. 

Freeze — The  formation  of  ice  in  the  cells  of 
the  plant  or  its  fruit,  caused  by  low  air 
temperatures. 

Good  farming  practices — ^The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity,  and  are  those  recognized  by  the 
Cooperative  State  Research,  Education,  and 
Extension  Service  as  compatible  with 
agronomic  and  weather  conditions  in  the 
county. 

Harvest — The  picking  of  peppers  on  the 
unit. 

Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  ptermit  sep>arate  agronomic  maintenance 
or  harvest  of  the  insured  cyop. 

Irrigated  practice — A  method  of  producing 
a  crop  bv  which  water  is  artificially  applied 
during  the  growring  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  for  the  insured  crop  to  make  normal 
progress  toward  maturity. 

Mature  bell  pepper — A  p>epf)er  that  has 
reached  the  stage  of  development  that  will 
withstand  normal  handling  and  shipping. 

Plant  stand — The  number  of  live  plants  per 
acre  prior  to  the  occunence  of  an  insurable 
cause  of  loss. 

Planted  acreage — Land  in  which,  for  each 
planting  p>eriod,  transplants  or  seed  have 
been  placed  manually  or  by  a  machine 
appropriate  for  the  insured  crop  and  planting 
method,  at  the  correct  depth,  into  soil  that 
has  been  properly  prepared  for  the  planting 
method  and  production  practice.  For  each 
planting  p>eriod,  pep[)ers  must  initially  be 
planted  in  rows.  Acreage  planted  in  any 
other  manner  will  not  be  insurable  unless 
otherwise  provided  by  the  Special  Provisions 
or  by  written  agreement. 

Planting  period — ^The  period  of  time 
designated  in  the  Actuarial  Table  in  which 
the  peppers  must  be  planted  to  be  considered 
fall,  winter  or  spring-planted  peppers. 

Potential  production — The  number  of 
boxes  of  mature  bell  peppers  that  the  pepper 
plants  will  or  would  have  produced  per  acre 
by  the  end  of  the  insurance  p)eriod.  assuming 
normal  growing  conditions  and  practices. 

Practical  to  replant — In  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§457.8), 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  damage  to  the 
insured  crop,  based  on  bctors,  including  but 
not  limited  to  moisture  availability, 
condition  of  the  field,  marketing  windows, 
and  time  to  crop  maturity,  that  replanting  to 
the  insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  die  insurance  pieriod  (inability  to 
obtain  plants  or  seed  will  not  be  considered 
when  determining  if  it  is  practical  to  replant). 

Replanting — Performing  the  cultural 
practices  necessary  to  replace  the  pepper 
seed  (X  transplants  and  then  replacing  the 
pepper  seed  or  transplants  in  the  insured 
acreage  with  the  expectation  of  growing  ■ 
successful  crop. 

Row  width — The  widest  distance  from  the 
center  of  one  row  of  plants  to  the  center  of 
an  adiacent  row  of  plants. 
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Tropical  depression — A  system  identified 
by  the  U.S.  Weather  Service  as  a  tropical 
depression,  and  for  the  period  of  time  so 
designated,  including  tropical  storms,  gales, 
and  hurricanes. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  a  policy  in 
accordance  with  section  15. 

2.  Unit  Division 

(a)  In  addition  to  the  requirement 
contained  in  section  1  (Definitions)  of  the 
Basic  Provisions  (§  457.8).  (basic  unit),  a 
basic  unit  wiU  also  be  established  by  planting 
period. 

(b)  Unless  limited  by  the  Special 
Provisions,  basic  units  may  be  further 
divided  into  optional  units  if,  for  each 
optional  unit  you  meet  all  the  conditions  of 
this  section  or  if  a  written  agreement  for  such 
further  division  exists. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  fiormed.  We  will  combine  the 
optional  units  at  any  tinra  we  discover  that 
you  have  {ailed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  premium  paid 
for  the  purpose  of  electing  optional  units  will 
be  refunded  to  you  for  the  units  combined. 


(d)  All  optional  units  established  for  a  crop 
year  must  be  identified  on  the  acreage  report 
for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  in  which  the  insured 
crop  was  planted; 

(2)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discemable  break 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit; 

(3)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us;  and 

(4)  Each  optional  unit  must  be  located  in 
a  separate  I^ally  identified  section.  In  the 
absence  of  sections,  we  may  consider  parcels 
of  land  legally  identified  by  other  methods  of 
measure  including,  but  not  limited  to 
Spanish  grants,  railroad  surveys,  leagues, 
labors,  or  Virginia  Military  Lands,  as  the 
equivalent  of  sections  for  unit  purposes.  In 
areas  that  have  not  been  surveyed  using  the 
systems  identified  above,  or  another  system 
approved  by  us.  or  in  areas  where  such 
systems  exist  but  boundaries  are  not  readily 


discemable,  each  optional  unit  must  be 
located  in  a  separate  farm  identified  by  a 
single  FSA  Farm  Serial  Number, 

3.  Amounts  of  Insurance  and  Production 
Stages 

(a)  In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§  457.8). 
you  may  select  only  one  coverage  level  (and 
the  corresponding  amount  of  insiirance 
designated  in  the  Actuarial  Table  for  the 
applicable  planting  period  and  practice)  tot 
all  the  pepfters  in  the  county  insured  under 
this  policy. 

fb)  The  amount  of  insurance  you  choose  for 
each  planting  period  and  practice  must  have 
the  same  percentage  relationship  to  the 
maximum  price  offered  by  us  for  each 
planting  period  and  practice.  For  example,  if 
you  choose  100  percent  of  the  maximum 
amount  of  insurance  for  a  specific  planting 
period  and  practice,  you  must  also  choose 
100  f)ercent  of  the  maximum  amount  of 
insurance  for  all  other  planting  periods  and 
practices. 

(c)  The  production  rep>orting  requirements 
contained  in  section  3  (Insurance  Guarantees, 
Coverage  Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  [%  457.8} 
do  not  apply  to  fresh  market  peppers. 

(d)  The  amounts  of  insurance  p>er  acre  are 
progressive  by  stages  as  follows: 


Stme 


1  ... 

2  ... 


Pvcettoi 
theamourt 
of  insuranc* 

pwacre 

that  you  s«- 

laded 


66 
86 

100 


Length  of  time  £  direct-seeded 


From  planting  through  the  74th  day  after  planting  

From  the  75th  day  after  planting  until  ttie  begirviing  of 
stage  3. 

Begins  the  eartief  of  1 10  days  after  planting,  or  the  be- 
ginning of  harvest 


Length  of  time  if  transplanted 


From  planting  ttvough  the  44th  day  after  planting. 

From  the  46th  day  after  planting  until  tt>e  beginning  of 
stage  3. 

Begins  the  earlier  o«  80  days  after  planting,  or  the  begin- 
ning of  harvest 


(e)  Any  acreage  of  peppers  damaged  in  the 
first  or  second  stage  to  the  extent  that  the 
majority  of  producers  in  the  area  would  not 
normally  further  care  for  it,  will  be  deemed 
to  have  been  destroyed.  The  indemnity 
payable  for  such  acreage  will  be  based  on  the 
st^^  the  plants  had  achieved  when  the 
damage  occurred. 

4.  Contract  Changes 

In  accOTdance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  ($457.8). 
the  contract  change  date  is  April  30 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 
In  accordance  with  section  2  (Life  of 

Policy.  Cancellation,  and  Termination)  of  the 
Basic  Provisions  {§  457.8),  the  cancellation 
and  termination  dates  are  )uly  31. 

6.  Report  of  Acreage 

In  addition  to  the  requirements  of  section 
6  (Report  of  Acreage)  of  the  Basic  Provisions 
(S  457.8),  you  must  report  on  or  before  the 
acreage  reporting  date  contained  in  the 
Special  Provisioos  for  each  planting  period: 


(a)  All  the  acreage  of  peppers  in  the  county 
insured  under  this  policy  in  which  you  have 
a  share; 

(b)  The  dates  the  acreage  was  planted 
within  each  planting  period;  and 

(c)  The  row  width. 

7.  Annual  Premium 

In  lieu  of  the  premium  amount 
determinations  contained  in  section  7 
(Annual  Premium)  of  the  Basic  Provisions 
($  457.8),  the  aimual  premium  amoimt  for 
each  cultural  practice  {e.g.,  fall  direct-seeded 
irrigated)  is  determined  by  multiplying  the 
third  stage  amount  of  insiirance  per  acre  by 
the  premium  rate  for  the  cultural  practice  as 
established  in  the  Actuarial  Table,  by  the 
insured  acreage,  by  your  share  at  the  time 
coverage  begins,  and  by  any  applicable 
premium  adjustment  factors  contained  in  the 
Actuarial  Table. 

8.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  ($  457.8),  the 
crop  insured  will  be  all  the  bell  peppers  in 
the  county  for  which  a  premium  rate  is 
provided  by  the  Actuarial  Table: 


(a)  In  which  you  have  a  share; 

(b)  That  are: 

(1)  Planted  to  be  harvested  and  sold  as 
mature  fresh  market  bell  peppers; 

(2)  Planted  within  the  planting  periods 
designated  in  the  Actuarial  Table; 

(3)  Grown  under  an  irrigated  practice; 

(4)  Grown  on  acreage  covered  by  plastic 
mulch  except  where  the  Special  ftxjvisions 
allow  otherwise; 

(5)  Grown  by  a  person  who  in  at  least  one 
of  the  three  previous  crop  years: 

(i)  Grew  bell  peppers  for  commercial  sale; 
or 

(ii)  Participated  in  managing  a  bell  pepper 
farming  operation: 

(c)  That  are  not: 

(1)  Interplanted  with  another  crop; 

(2)  Planted  into  an  established  grass  or 
l^ume; 

(3)  Pimento  peppers;  or 

(4)  Grown  for  direct  marketing. 

9.  Insurable  Acreage 

(a)  In  lieu  of  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8),  that  prohibit  insurance  attaching  if 


a  crop  has  not  been  planted  in  at  least  one 
of  the  three  previous  crop  years,  we  will 
insure  newly  cleared  land  or  former  pasture 
land  planted  to  fresh  market  peppers. 

(b)  In  addition  to  the  provisions  of  section 
9  (Insurable  Acreage)  of  the  Basic  Provisions 
(S457.8): 

(1)  You  must  replant  any  acreage  of 
peppers  damaged  during  the  planting  period 
in  which  initial  planting  took  place 
whenever  less  than  50  percent  of  the  plant 
stand  remains:  and 

(i)  It  is  practical  to  replant; 

(ii)  If,  at  the  time  the  crop  was  damaged, 
the  final  day  of  the  planting  period  has  not 
passed;  and 

(iii)  The  damage  occurs  within  30  days  of 
transplanting  or  60  days  of  direct-seeding. 

(2)  Whenever  peppers  initially  are  planted 
during  the  fall  or  winter  planting  periods  and 
the  conditions  specified  in  sections  9(bKl) 
(ii)  and  (iii)  are  not  satisfied,  you  may  elect: 

(i)  To  replant  such  acreage  and  collect  any 
replant  p>ayment  due  as  sf)ecified  in  section 
12.  The  initial  planting  p>eriod  coverage  will 
continue  for  such  replanted  acreage. 

(ii)  Not  to  replant  such  acreage  and  receive 
an  indemnity  based  on  the  stage  of  growth 
the  plants  had  attained  at  the  time  of  damage. 
However,  such  an  election  will  result  in  the 
acreage  being  uninsurable  in  the  subsequent 
planting  p>eriod. 

(3)  We  will  not  insive  any  acreage  on 
which  pepp>ers  (except  for  replanted  pep{>ers 
in  accordance  with  sections  9(b)(1)  and  (2)), 
tomatoes,  eggplants,  or  tobacco  have  been 
grown  and  the  soil  was  not  fumigated  or 
otherwise  properly  treated  before  planting 
peppers. 

10.  Insurance  Period 

In  lieu  of  the  provisions  of  section  11 
(Insurance  Period)  of  the  Basic  Provisions 
($457.8),  coverage  begins  on  each  unit  or  part 
of  a  unit  the  later  of  the  date  we  accept  your 
application,  or  when  the  pwppters  are  planted 
in  each  planting  p)eriod.  Coverage  ends  at  the 
earliest  of: 

(a)  Total  destruction  of  the  peppers  on  the 
unit; 

(b)  Abandonment  of  the  peppers  on  the 
unit; 

(c)  The  date  harvest  should  have  started  on 
the  unit  on  any  acreage  which  will  not  be 
harvested; 

(d)  Final  adjustment  of  a  loss  on  the  unit; 

(e)  Final  harvest;  or 

(f)  The  calendar  date  for  the  end  of  the 
insurance  period  as  follows: 

(1)  165  days  after  the  date  of  direct-seeding 
or  replanting  with  seed;  and 

(2)  150  days  after  the  date  of  transplanting 
or  replanting  with  transplants. 

11.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  ($457.8),  insurance  is  (provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(1)  Excess  rain; 

(2)  Fire; 

(3)  Freeze: 

(4)  Hail; 

(5)  Tornado; 

(6)  Tropical  depression;  or 


(7)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  cause  of  loss  that 
occurs  during  the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  ($457.8),  we  will  not  insure 
against  any  loss  of  production  due  to: 

(1)  Disease  or  insect  infestation,  unless  no 
effective  control  measure  exists  for  such 
disease  or  insect  infestation;  or 

(2)  Failure  to  market  the  peppers,  unless 
such  failure  is  due  to  actual  physical  damage 
caused  by  an  insiired  cause  of  loss  that 
occurs  during  the  insurance  period. 

12.  Replanting  Payments 

(a)  In  accordance  with  section  13 
(Replanting  Payment)  of  the  Basic  Provisions 
(§457.8),  a  replanting  payment  is  allowed  if, 
due  to  an  insured  cause  of  loss,  more  than 
50  p>ercent  of  the  plant  stand  will  not 
produce  peppers  and  it  is  practical  to  replant. 

(b)  The  maximum  amount  of  the  replanting 
payment  per  acre  will  be  the  lesser  of  your 
actual  cost  of  replanting  or  the  result 
obtained  by  multiplying  the  per  acre 
replanting  payment  amount  contained  in  the 
Special  Provisions  by  your  insured  share. 

(c)  In  lieu  of  the  provisions  contained  in 
section  13  (Replanting  Payment)  of  the  Basic 
Provisions  (§457.8),  that  limit  a  replanting 
payment  to  one  each  crop  year,  only  one 
replanting  payment  will  be  made  for  acreage 
planted  during  each  planting  period  within 
the  crop  year. 

13.  Duties  In  The  Event  of  Damage  or  Loss 

In  addition  to  the  requirements  contained 
in  section  14  (Duties  In  llie  Event  of  Damage 
or  Loss)  of  the  Basic  Provisions  ($  457.8),  if 
you  intend  to  claim  an  indemnity  on  any  unit 
you  also  must  give  us  notice  not  later  than 
72  hours  after  the  earliest  of: 

(a)  The  time  you  discontinue  harvest  of  any 
acreage  on  the  unit; 

(b)  The  date  harvest  normally  would  start 
if  any  acreage  on  the  unit  will  not  be 
harvested;  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

14.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  tot  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  in  e«ch 
stage  by  the  amount  of  insurance  p^  acre  for 
the  final  stage; 

(2)  Multiplying  each  result  in  section 
14(b)(1)  by  the  percentage  for  the  applicable 
stage  (see  section  3(d)); 

(3)  Total  the  results  of  section  14(b)(2); 

(4)  Subtracting  either  of  the  following 
values  from  the  result  of  section  14(b)(3): 

(i)  Fot  other  than  catastrophic  risk 
protection  coverage,  the  total  value  of 
production  to  be  counted  (see  section  14(c)); 
or 


(ii)  For  catastrophic  risk  protection 
coverage,  the  result  of  multiplying  the  total 
value  of  production  to  be  counted  (see 
section  14(c))  by: 

(A)  Sixty  percent  for  the  1998  crop  year,  or 

(B)  Fifty-five  percent  for  1999  and 
subsequent  crop  years;  and  ' 

(5)  Multiplying  the  result  of  section 
14(b)(4)  by  your  share. 

(c)  The  total  value  of  production  to  count 
from  all  insurable  acreage  on  the  unit  will 
include: 

(1)  Not  less  than  the  amount  of  insurance 
-  per  acre  for  the  stage  for  any  acreage: 

(i)  That  is  abandoned; 

(ii)  Put  to  another  use  without  our  consent; 

(iii)  That  is  damaged  solely  by  iminsured 
causes;  or 

(iv)  For  which  you  fail  to  provide 
acceptable  production  records; 

(2)  The  value  of  the  following  appraised 
production  will  not  be  less  than  the  dollar 
amount  obtained  by  multiplying  the  number 
of  boxes  of  appraised  peppers  by  the 
minimum  value  p>er  box  shown  in  the  Special 
Provisions  for  the  planting  period: 

(i)  Potential  production  on  any  acreage  that 
has  not  been  harvested  the  third  time; 

(ii)  Unharvested  mature  bell  peppers 
(unharvested  production  that  is  damaged  or 
defective  due  to  insurable  causes  and  is  not 
marketable  will  not  be  counted  as  production 
to  count); 

(iii)  Production  lost  due  to  uninsured 
causes;  and 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  We  may  require  you  to  continue  to  care 
for  the  crop  so  that  a  subsequent  appraisal 
may  be  made  or  the  crop  harvested  to 
determine  actual  production  (If  we  require 
you  to  continue  to  care  for  the  crop  and  you 
do  not  do  so,  the  original  appraisal  will  be 
used);  or 

(B)  You  may  elect  to  continue  to  care  for 
the  crop,  in  which  case  the  amount  of 
production  to  count  for  the  acreage  will  be 
the  harvested  production,  or  our  reappraisal 
if  the  crop  is  not  harvested. 

(3)  The  total  value  of  all  harvested 
production  from  the  insurable  acreage  will  be 
the  dollar  amount  obtained  by  subtracting  the 
allowable  cost  contained  in  the  Special 
Provisions  from  the  price  received  for  each 
box  of  peppers  (this  result  may  not  be  less 
than  the  minimum  value  shown  in  the 
Special  Provisions  for  any  box  of  peppers), 
and  multiplying  this  result  by  the  number  of 
boxes  of  peppers  harvested.  Harvested 
production  that  is  damaged  or  defective  due 
to  insurable  causes  and  is  not  marketable, 
will  not  be  counted  as  production  to  count 

15.  Written  Agreements 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 


;mi 
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closing  date,  except  as  provided  in  section 
15(e): 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved: 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to.  crop  type  or 
variety,  and  premium  rate: 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  Mrith  the  printed 
policy):  and 

(e)  An  application  for  a  written  agreement 
sutmitted  aiter  the  sales  closing  date  may  be 
approved  if.  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

16.  Minimum  Value  Option 

(a)  The  provisions  of  this  option  are 
continuous  and  will  be  attached  to  and  made 
a  part  of  your  insurance  policy,  if: 

(1)  You  elect  either  Option  I  or  Option  n 
of  the  Minimum  Value  Option  on  your 
application,  or  on  a  form  approved  by  us,  on 
or  before  the  sales  closing  date  for  the  initial 
crop  year  in  which  you  wish  to  insure  fresh 
market  peppers  under  this  option,  and  pay 
the  additional  premium  indicated  in  the 
Actuarial  Table  for  this  optional  coverage: 
and 

(2)  You  have  not  elected  coverage  under 
the  Catastrophic  Risk  Protection 
Endorsement. 

(b)  In  liei^  of  the  provisions  contained  in 
section  14(cH3),  the  totel  value  of  harvested 
production  will  be  determined  as  follows: 

(1)  If  you  selected  Option  I  of  the 
Minimum  Value  Option,  the  total  value  of 
harvested  production  will  be  as  follows: 

(i)  For  sold  production,  the  dollar  amount 
obtained  by  subtracting  the  allowable  cost 
contaiiMd  in  the  Special  Provisions  from  the 
price  received  for  each  box  of  peppers  (this 
result  may  not  be  less  than  the  minimum 
value  option  price  contained  in  the  Special 
Provisions  for  any  box  of  peppers),  and 
multiplying  this  result  by  the  number  of 
boxes  of  peppen  sold:  and 

(ii)  For  marketable  production  that  is  not 
sold,  the  dollar  amount  obtained  by 
multipljring  the  number  of  boxes  of  such 
peppers  on  the  unit  by  the  minimum  value 
shown  in  the  Special  Provisions  for  the 
planting  period  (harvested  production  that  is 
damaged  or  defective  due  to  insurable  causes 
and  is  not  marketable  will  not  be  counted  as 
production). 

(2)  If  you  selected  Option  n  of  the 
Minimum  Value  Option,  the  total  value  of 
harvested  production  will  be  as  provided  in 
section  16(bMl).  except  that  the  dollar 
amount  specified  in  section  16(bXlXi)  may 
not  be  less  than  zero. 

(c)  This  option  may  be  canceled  by  either 
you  or  us  for  any  siicceeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  the  crop  year  for 
which  the  cancellation  of  this  option  is  to  be 
effective. 


Signed  in  Washington,  DC.  on  March  24, 
1997. 

Kennetfa  D.  Ackaraua, 

Manager,  Federal  Crop  Insurance. 

|FR  Doc.  97-7941  Filed  3-27-97;  8:4S  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  265 
[Dodtat  No.  R-0968] 

Rules  Regarding  Delegation  of 
Authority 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  of  C^vemors  of  the 
Federal  Reserve  System  (Board)  is 
delegating  to  an  individual  member  the 
Board's  authority  to  approve  extensions 
of  the  180-day  period  for  final  Board 
action  on  applications  to  establish 
certain  foreign  bank  ofBces  in  the 
United  States.  This  delegation  of 
authority  is  intended  to  aid  in  the 
efficient  processing  of  such  foreign  bank 
office  applications. 
EFFECTIVE  DATE:  March  22, 1997. 
FOR  FURTHER  INFOAMATION  CONTACT:  Paul 
A.  Vogel,  Senior  Attorney  (202/452- 
3428),  Sara  M.  Craig,  Attorney  (202/ 
452-2263),  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only, 
Teleconunimications  Device  for  the  Deaf 
(TDD),  contact  Dorthea  Thompson  (202/ 
452-3544),  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW,  Washington,  IX  20551. 
SUPPt^MENTARY  INFORMATION:  Section 
7(d)  of  the  International  Banking  Act  of 
1978  (IBA),  as  amended  by  the 
Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996  (Pub. 
L  No.  104-208. 110  Stat.  26),  permits 
the  Board  to  extend  the  180-day  period 
within  which  the  Board  must  take  final 
action  on  an  application  by  a  foreign 
bank  to  estabUsh  a  U.S.  branch  or 
agency  or  to  acquire  ownership  or 
control  of  a  commercial  lending 
company  in  the  United  States.  The 
Board  may  extend  this  period  an 
additional  180  days  after  providing 
notice  of,  and  the  reasons  for,  the 
extension  to  the  applicant  foreign  bank 
and  to  the  State  bank  supervisor  or  the 
Comptroller  of  the  Currency,  as 
appropriate  (12  U.S.C.  3105(d)(7)(A)). 

The  Board  has  delegated  to  an 
individual  Board  member  the  authority 
to  approve  such  extensions  pursuant  to 
section  7(d)  of  the  IBA.  Section  ll(k)  of 
the  Federal  Reserve  Act  provides  that 


the  Board  is  authorized  and  empowered 
to  delegate  any  of  its  functions,  other 
than  those  relating  to  rulemaking  or 
pertaining  principally  to  monetary  and 
credit  poOcies,  to  one  or  more 
administrative  law  judges,  members  or 
employees  of  the  Board,  or  Federal 
Reserve  banks.  12  U.S.C.  248(k).  This 
delegation  of  authority  is  consistent 
with  previous  Board  practices  with 
respect  to  extensions  of  time  periods 
mandated  by  Regulation  K. 

The  provisions  of  the  Administrative 
Procedure  Act  (APA)(5  U.S.C.  553) 
relating  to  notice,  public  participation, 
and  deferred  effective  date  have  not 
been  followed  in  coimection  with  the 
adoption  of  this  amendment  because  the 
change  to  be  effected  is  prtx:edural  in 
nature  and  does  not  constitute  a 
,  substantive  rule  subject  to  the 
requirements  of  that  section.  The  APA 
grants  a  specific  exemption  from  its 
requirements  relating  to  notice  and 
public  participation  in  this  instance  (12 
U.S.C.  553(h)(3)(A)),  and  good  cause 
exists  to  find  that  the  nature  of  this 
amendment  makes  a  notice  and  public 
comment  procedure  imnecessary. 

Regulatory  Flexibility  Act  Analjrsis 

Piusuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612),  the  Board 
hereby  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperwork  Reduction  Act  of  1 995 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  Ch.  35;  5  CFR  part  1320 
Appendix  A.l),  the  Board  reviewed  the 
nde  under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  No  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  are  contained  in  the  rule. 

List  of  Subiects  in  12  CFR  Fart  265 

Authority  delegations  (Government 
agencies),  Banks,  banking.  Federal 
Reserve  System. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  265  as  set  forth  below: 

PART  265— RULES  REGARDING 
DELEGATION  OF  AUTHORITY 

1.  The  authority  citation  for  Part  265 
continues  to  read  as  follows: 

Authority:  12  U.S.C  248  (i)  and  (k). 

2.  Section  265.4  is  amended  by 
adding  paragraph  (a)(4)  to  read  as 
follows: 

1266.4    Funetlone  daiogaled  to  Board 
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(4)  Extension  of  time  period  for  final 
Board  action.  To  extend  for  an 
additional  180  days  the  180-day  period 
within  which  final  Board  action  is 
required  on  an  appUcation  pursuant  to 
section  7(d)  of  the  International  Banking 
Act. 
•        •        «        •        • 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  24, 1997. 
Wiliiam  W.  Wiles, 
Secretary  of  the  Board. 
(PR  Doc.  97-7910  Filed  3-27-^7:  8:45  am] 
HLUNQ  CODE  ttia-01-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdministFation 
14  CFR  Part  39 

[Doctot  No.  9»-NM-107-AD;  Amendmant 
3»-0g75:  AD  97-07-02] 

RIN  2120^AA64 

Ainworthinesa  Diracthraa;  Aiitua  Model 
A300  Seriea  AlrplanM 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendnlent  adopts  a 
new  airworthiness  directive  (AD)  that  is 
appUcable  to  certain  Airbus  Model 
A300  series  airplanes.  It  reqtiires  a  one- 
time template  inspection  of  the  rear 
pressure  bulkhead  to  detect  dents; 
repetitive  eddy  ciurent  inspections  of 
dents  greater  than  a  certain  depth  to 
detect  cracking:  and  repair,  if  necessary. 
This  amendment  is  prompted  by  a 
report  indicating  that  cracking  has  been 
found  in  the  vicinity  of  a  dent  in  the 
rear  pressure  bulkhead  of  one  airplane. 
The  actions  specified  by  this 
amendment  are  intended  to  prevent 
fatigue  cracking  resulting  from  a  dent  in 
the  rear  pressiu«  bulkhead;  that 
condition,  if  not  corrected,  could  reduce 
the  structural  integrity  of  the  bulkhead 
and,  consequently,  lead  to  rapid 
depressurization  of  the  airplane. 
DATES:  Effective  May  2, 1997. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  2. 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fiom  Airbus  Indtistrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 


1601  Und  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Sd«et.  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A300  series  airplanes  was 
pubUshed  in  the  Federal  Register  on 
November  5, 1996  (61  FR  56923).  That 
action  proposed  to  require  a  one-time 
template  inspection  of  the  rear  pressure 
bulkhead  to  detect  dents;  repetitive 
eddy  cturent  inspections  of  dented  areas 
greater  than  a  certain  depth  to  detect 
btigue  cracking;  and  repair,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opporttuiity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  fat  the  Pnqrasal 

One  commenter  supports  the 
proposed  AD. 

Request  to  Explain  Adequacy  of  One- 
Time  Inspection 

One  commenter  asks  if  a  one-time 
inspection,  as  would  be  required  by  the 
AD,  is  adequate  to  address  the  subject 
fatigue  cracking.  The  commenter  points 
out  that  if  the  inspection  finds  no  dents 
of  a  depth  greater  than  2  mm,  no  further 
action  would  be  required;  consequentiy, 
any  subsequent  detection  of  dents/ 
cracking  will  depend  upon  the  existing 
level  and  frequency  of  inspections  in 
the  operators'  existing  maintenance 
program,  sp)ecifically  the  Maintenance 
Planning  Docxmient  (MPD).  The 
conmienter  questions  whether  the 
inspections  scheduled  imder  the  ciurent 
MPD  are  adequate  to  ensure  that  any 
small  dents  are  subsequentiy  found  and 
corrected  in  a  timely  manner. 

The  FAA  responds  to  this  comment 
by  reiterating  the  circtunstances  relevant 
to  the  cracking  addressed  by  this  AD 
action.  The  subject  cracks  were  detected 
on  the  rear  pressure  bulkhead  on  one 
airplane  diuing  a  heavy  maintenance 
check.  The  cracks  were  found  to  initiate 
from  a  dent  in  the  bulkhead.  Airbus 
conducted  analyses  and  calculations  of 
the  dent  and  associated  cracking,  which 
demonstrated  that: 

1.  The  force  necessary  to  make  a  dent 
of  this  sort  in  the  rear  pressure  bulkhead 


in  the  specific  location  could  not  have 
been  generated  in  service,  and 

2.  Tne  dent  was  unique  to  the 
production  process. 

The  piupose  of  the  one-time 
inspection  required  by  this  AD  is  to 
detect  dents  as  small  as  2nun  in  depth 
in  the  rear  pressure  bulkhead  that  may 
have  occiured  during  production.  To 
accomphsh  this,  the  inspection  makes 
use  of  a  template  in  accordance  with 
Airbus  Service  Bulletin  A300-53-302. 
because  the  inspections  conducted 
under  the  MPD  cannot  detect  small 
dents  of  this  type.  The  inspections  that 
are  part  of  the  MPD  are  visual 
inspections,  and  are  considered 
adequate  to  detect  defects  of  the  rear 
pressure  bulkhead  that  may  occtir  in 
service. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coet  Impact 

The  FAA  estimates  that  15  Airbus 
Model  A300  series  airplanes  of  U.S. 
registry  will  be  afiiected  by  this  AD.  that 
it  will  take  approximately  5  woik  hours 
per  airplane  to  accompUsh  the  required 
inspection  for  denting,  and  that  the 
average  labor  rate  is  $60  {>er  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $4,500,  or  $300  per  airplane. 

If  subseqq^t  eddy  current 
inspections  to  detect  cracking  are 
necessary,  they  would  require  46  work 
hours  per  airplane  to  accomphsh,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  these  inspections  on  U.S.  operators  is 
estimated  to  be  $2,760  per  airplane  per 
inspection. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomphsh 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  ejects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979);  and  (3) 
wall  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evahiation  bas 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  mmf  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption. 


Lin  of  SabiMis  in  14  CFK  Part  39 

Air  trusportation.  Aircraft,  Aviation 
safety.  Inccnrporatiaa  by  reference. 
Saisty. 


Adopliaaofthe. 

Accordingly,  pursuant  to  the 
authority  daWgated  to  me  by  the 
Administiator.  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Fedemi  Aviation  Regulations  (14  CFR 
pot  39)  as  follows: 

PM(T  39-Aiwworm  wicaa 


1.  Hie  attthortty  citation  for  part  39 
oontimnB  to  read  as  follows: 

40  U.S.C  10e(g),  40113,  44701. 


%9tM 

2.  Section  39.13  is  amended  by 
adding  Ike  faOawing  new  atrworthiness 
directive: 


97-07-«2  AiffaiB  IiMimnta.  Amendmaat  39- 
997Sw  Docksl  96-NM-107-AO. 

AppUeabiUty:  Model  A300  alrplanas 
having  OTriai  numbers  001  Ufrough  0156, 
iadunve.  certificated  in  any  categoiy. 

Nail  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  legardleae  of  whedwr  it  has  been 
odMTwiae  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirnaents  of  this  AD  is  afhcted,  the 
owner/operator  must  request  approval  for  an 
altafBaiive  method  of  compliance  in 
accordance  with  paragraph  (d)  of  tliis  AD. 
The  request  should  include  an  assessment  of 
the  eflect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafie  condition  has  not 
been  eliminated,  tlie  request  should  taidude 
specific  propoeed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
aooomplished  previously. 

To  pcevant  fatigue  cracking  of  the  rear 
pnsaure  bnlklwad.  which  could  reduce  its 
structural  integrity,  and  consequently  lead  to 
rqtid  deprassurization  of  the  airplane, 
arrnmplish  the  foUowiiy 


(a)  Within  12  months  after  the  effective 
date  of  this  AD,  perform  a  template 
inspection  to  detect  dents  of  the  rear  pressure 
bulkhead  in  the  area  between  right  hand  and 
left  hand  radial  stiffeners  RS  5  and  RS 13,  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-302.  dated  November  3, 1995. 

(b)  If  no  dent  or  if  no  dent  that  is  greater 
than  2  mm  in  depth,  is  detected  during  the 
template  inspection  required  by  paragraph  (a) 
of  this  AD:  No  further  action  is  required  by 
this  AD. 

(c)  If  any  dent  that  is  greater  than  2  mm 
in  depth  is  detected  during  the  template 
inspection  required  by  paragraph  (a)  of  this 
AD:  Prior  to  further  flight,  inspect  the  dent  ■ 
for  crackinsL  in  accordance  with  Airbus 
Service  Bulletin  A300-53-302,  dated 
November  3, 1995. 

(1]  If  no  crack  Is  detected:  Repeat  the 
inspection  for  cracking  at  intervals  not  to 
exoBed  2,000  landings  until  the  permanent 
repair  specified  in  paragraph  (c)(lKi)  of  this 
AD  is  accomplished. 

(i)  Prior  to  the  acciunulation  of  5  years  or 
11,000  landings  after  the  effective  date  of  this 
AD,  whichever  ooam  first  accomplish  the 
permanent  repair  of  the  dent  in  accordance 
with  paragraph  2.B.(3)(c)l  of  tlie 
Aocompliahment  Instructions  of  the  service 
bulletin. 

(ii)  Accomplishment  of  the  permanent 
repair  of  the  dent  constitutes  termiiMting 
action  for  the  repetitive  inspection 
requirements  of  this  paragraph,  and 
thereafter,  no  further  action  is  required 

(2)  If  ooly  radial  cracking  is  detected  in  the 
circumfBrentlal  strap  and  no  other  cracking  is 
found  elsewhere  in  the  rear  pressure 
bulkhead:  Prior  to  further  flight  acoompliah 
the  circumferential  strap  repair,  in 
accordance  with  paragraph  2.B.(3Kcl?  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Thereafter,  inspect  the  dent  for 
cracking  at  intervals  not  to  esiceed  every 
1,000  landings  until  the  permanent  repaff 
specified  in  paragraph  (cK2)(i)  of  this  AD  is 
accomplished. 

(1)  Prior  to  the  aocuraulation  of  5  years  or 
11.000  landings  afier  the  eSsctive  date  of  this 
AD,  whichever  occurs  first  accomplish 
permanent  repair  of  the  dent  in  accordance 
with  the  paragraph  2.B.(3Mc)^  of  the 
Accomplishment  Instructions  of  the  service 
buUetim. 

(ii)  Accomplishment  of  the  permanent 
repair  of  the  dent  constitutes  terminating 
action  for  the  repetitive  inspection  and  repair 
requirements  of  this  paragraph  and 
thereafter,  no  further  action  is  required. 

(3)  If  any  other  cracking  not  specified  in 
paragraph  (cXD  or  (c)(2)  of  this  AD  is 
detected:  Prior  to  further  flight,  accomplish  a 
permanent  repair  of  the  dent  in  accordance 
with  the  paragraph  2.B.(3Xc)  3  or  4.  as 
applicable,  of  the  Accomplishment 
Instructions  of  the  service  bulletin;  or  in  a 
manner  approved  by  the  Manner, 
Standardization  Branch,  ANM-113,  FAA. 
Transpori  AirplaiM  Directorate. 
Accomplishment  of  the  permanent  repair  of 
the  dent  in  accordance  with  the 
Accomplishment  Instructions  of  the  service 
bulletin  constitutes  terminating  action  for  the 
requirements  of  this  AD  and,  thereafter,  no 
further  action  is  required. 


(d)  An  alternative  method  of  cranpliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  sulmiit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  .Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and 
21.199  of  the  Fedoal  Aviation  Regulations 
(14  CFR  21.197  and  21.199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A300-53-302, 
dated  November  3, 1995.  This  incorporation 
by  refsrence  was  approved  by  the  Director  of 
the  Federal  Register  In  accordance  with  5 
U.S.C  S52(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Airbus  Industrie,  1  Rond 
Point  Maurice  BeUonto,  31707  Bl^ac 
Cedex.  France.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Rentoo, 
Washington;  or  at  the  Office  of  the  Federal 
Registar,  800  North  Capitol  Street  NW.,  suite 
700,  Washington,  DC 

(g)  This  amendment  becomes  efiiective  on 
May  2, 1997. 

Issued  in  Renton,  WaohingtoB,  on  March 
19, 1997. 

DaiTeU  M.  Padaraa^ 

Acting  ManagBr,  Trangport  Airplane 
Directorate.  Akciaft  Cettificatioa  Service. 
[FR  Doc  97-7517  Filed  3-27-97;  8:45  vnl 


14  CFR  Part  39 

(Doekat  No.  96-CC-29-AD;  Amendmant  3»- 
9979;  AO  97-07-49] 

RIN2120^AA64 


DirecthMs;  Tlw  New 
PIpar  Akcran,  Inc.  Models  PA31. 
PA31-300.  PA31-325.  PA31-350. 
PA31PAirplanM 

AQENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 


StJMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  81-11-04 
that  applies  to  The  New  Piper  Aircraft, 
toe  (Piper)  Models  PA31.  PA31-30O. 
PA31-32S,  and  PA31-350  airplanes  that 
have  Cleveland  nose  wheel  assembly 
part  number  (P/N)  40-76B  installed.  AD 
81-11-04  currently  requires  inspecting 
the  nose  wheel  flange  for  cracks.  The 
repetitive  inspections  terminate  by 
replacing  the  nose  wheel  assembly  with 


IMI 


Cleveland  P/N  4O-140,  which  is  an 
improved  design.  This  action  is 
prompted  by  the  lack  of  designation  of 
Piper  Model  PAS  IP  in  the  Applicability 
section  of  AD  81-11-04.  and  the 
subsequent  failure  of  a  nose  wheel 
assembly  on  a  Piper  Model  PA31P 
airplane  during  taxiing  operations.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  failure  of  the 
nose  wheel,  which  if  not  corrected, 
could  result  in  loss  of  control  of  the 
airplane  during  taxiing,  take-off,  or 
landing  operations. 
DATES:  Effective  May  15.  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rejgister  as  of  May  15, 
1997. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
The  New  Piper  Aircraft,  Inc.,  Attn: 
Customer  Service,  2926  Piper  Dr.,  Vero 
Beach,  Florida,  32960.  This  information 
may  also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  96- 
CE-29-AD,  Room  1558.  601  E.  12th 
Street,  Kansas  City,  Missouri  64106;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Christina  Marsh,  Aerospace  Engineer, 
FAA,  Adanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Ave.,  suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7362,  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Isauance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  PA31,  PA31-325,  PA31-350. 
and  PA31P  airplanes  that  have 
Cleveland  nose  wheel  assembly  part 
number  (P/N)  40-76B  installed  was 
pubUshed  in  the  Federal  Register  on 
October  10, 1996  (61  FR  53155).  This 
action  would  supersede  AD  81-11-04 
with  a  new  AD  that  retains  the  same 
action  as  AD  81-11-04  and  include 
Piper  Model  PA31P  airplanes  in  the 
applicability.  Accomplishnient  of  the 
proposed  action  would  be  in  accordance 
with  Piper  Service  Bulletin  (SB)  700A, 
dated  October  12, 1981. 

toterested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 


proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
pubhc  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  One  minor 
editorial  correction  is  a  missing  model 
number  that  is  affected  by  this  AD.  The 
FAA  inadvertently  omitted  Model 
PA3 1-300  from  the  applicability  listing 
in  the  NPRM,  however  the  PA31-300 
serial  numbers  were  listed.  Pi]>er 
manufactured  Models  PA31,  PA31-300. 
and  PA3 1-325  airplanes 
simultaneously,  so  the  serial  number 
range  Usted  for  Models  PA31  and  PA31- 
325  airplanes  in  the  NPRM  applicability 
section  also  included  the  Model  PA31- 
300  airplanes.  The  applicability  section 
now  contains  Model  PA3 1-300  with  the 
appropriate  serial  numbers.  The  FAA 
has  determined  that  these  minor 
corrections  will  not  change  the  meaning 
of  the  AD  and  will  not  add  any 
additional  burden  upon  the  public  than 
was  already  proposed. 

Cost  Impact 

The  FAA  estimates  that  1,842 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  3  workhoiu^  per  airplane 
to  accomplish  this  action,  and  that  the 
average  labor  rate  is  approximately  S60 
an  hour.  The  improved  parts  cost 
approximately  3^50  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $1,160,460  or  $630  per  airplane. 
These  figures  only  account  for  the 
replacement  of  the  new  part  and  do  not 
take  into  account  the  cost  for  the 
repetitive  inspections  that  would  be 
inciured  prior  to  installing  the 
improved  parts. 

Piper  has  informed  the  FAA  that  parts 
have  been  distributed  to  equip  8 
airplanes  in  the  United  States  which 
will  reduce  the  total  figure  from 
$1,160,460  to  $1,155,420. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  fiiud 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Sobiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  tocorporation  by  reference, 
Safety. 

Adoption  of  the  Ammdment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  pari  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113,  44701. 


$39.13    [An 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-07-03    The  New  Piper  Aircraft,  inc.: 

Amendment  39-9976;  Docket  No.  96- 
CE-29-AD,  Supersedes  AD  81-11-04. 
Amendment  39-4114. 
Applicability:  The  following  Models  and 
serial  numbered  airplanes  equipped  with 
Qeveland  pert  number  (P/N)  40-76B  (Piper 
P/N  451  784)  nose  wheel  assembly, 
certificated  in  any  category. 


Models 


PA31,  PA3i-300,and 

PA31-325. 
PA31-350 „ 

PA31P 


Serial  numt>ers 


31-2  through  31- 

8112038 
31-6001  through  31- 

8152088 
31P-3  through  31 P- 

7730012 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
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The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  100 
hours  time-in-service  (TIS)  after  May  22, 
1981  (effective  date  of  AD  81-11-04);  within 
the  next  100  hours  TIS  after  the  effective  date 
of  this  AD;  or  upon  the  accxunulation  of 
2,000  hours  TIS  on  the  nose  wheel  assembly, 
whichever  occurs  later,  unless  already 
accomplished. 

To  prevent  the  failure  of  the  nose  wheel, 
which  if  not  corrected,  could  result  in  loss 
of  control  of  the  airplane  during  taxiing,  take- 
o£F,  or  landing  operations,  accomplish  the 
following: 

(a)  Inspect  the  nose  wheel  assembly, 
Cleveland  part  number  (P/N)  40-76B  (The 
New  Piper  Aircraft,  Inc.  P/N  451  784),  for 
cracks  in  accordance  with  the  "Instructions" 
section  of  Piper  Aircraft  Corporation  (Piper) 
Service  Bulletin  (SB)  700A.  dated  October  12, 
1981. 

(1)  If  cracked,  prior  to  further  flight, 
replace  Qeveland  P/N  40-76B  (Piper  P/N 
451  784)  with  a  new  Cleveland  P/N  40-76B 
(Piper  P/N  451  784)  nose  wheel  assembly. 
Upon  the  accutmulation  of  2.000  hours  TIS, 
reinspect  at  100  hour  intervals  or  at  each  tire 
change,  whichever  occurs  first;  or. 

(2)  As  an  alternative  to  paragraph  (a)(1).  if 
cracked,  replace  Cleveland  P/N  40-76B 
(Piper  P/N  451  784)  with  a  serviceable 
Qeveland  P/N  4O-140  (Piper  P/N  551  791) 
nose  wheel  assembly  of  improved  design  in 
accordance  with  the  "Instructions"  section  of 
Piper  SB  700A,  dated  October  12, 1981. 

(3)  If  no  cracks  are  found  and  Cleveland  P/ 
N  40-140  (Piper  P/N  551-791)  is  not 
install^,  repetitively  inspect  at  intervals  not 
to  exceed  100  hours  TIS  or  at  each  tire 
change,  whichever  occurs  first. 

(b)  The  installation  of  Cleveland  P/N  40- 
140  (Piper  P/N  551  791)  is  considered 
terminating  action  for  the  inspection 
requirements  of  paragraph  (a)  and  (a)(3)  of 
this  AD. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  l>e 
approved  by  the  Manager,  FAA.  Atlanta 
Aircraft  Certification  Office,  Campus 
Building,  1701  Columbia  Ave.,  suite  2-160, 
College  Park,  Georgia  30337-2748.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Atlanta  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  Atlanta  Aircraft  Certification 
Office. 

(e)  The  inspections  and  replacement 
required  by  this  AD  shall  be  done  in 
accordance  Mrith  Piper  Aircraft  Corporation 


Service  Bulletin  No.  700A.  dated  October  12, 
1981.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  The  New  Pi;>er  Aircraft.  Inc.,  Attn.: 
Customer  Service,  2926  Piper  Dr.,  Vero 
Beach,  Florida,  32960.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel.  Room  1558. 
601  E.  12th  Street.  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

(f)  This  amen4pient  (39-9976)  becomes 
effective  on  May  15, 1997. 

Issued  in  Kansas  Qty,  Missouri,  on  March 
20,  1997. 

Lairy  E  Werth, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  97-7680  Filed  3-27-97;  8:45  am] 
aiUJNG  CODE  4«10-13-U 


14  CFR  Part  71 

[Alrspec*  Docket  No.  9»-AAL-27] 

Revision  of  Class  E  Airspace;  Nuiqsut, 
AK 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Final  Rule. 

summary:  This  action  revises  Class  E 
airspace  at  Nuiqsut  Airport,  AK.  The 
modifications  to  the  Global  Positioning 
System  (GPS)  instrument  approaches  to 
runway  (RWY)  4  and  RWY  22  at 
Nuiqsut.  AK,  have  made  this  action 
necessary.  The  intended  eR^ect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  at  Nuiqsut  Airport,  AK. 
EFFECTIVE  DATE:  0901  UTC.  May  22. 
1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  van  Haastert,  System 
Management  Branch,  AAL-538,  Federal 
Aviation  Administration,  222  West  7th 
Avenue.  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number:  (907)  271- 
5863:  email; 
Robert.van.Haastert@faa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  24, 1997.  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Nuiqsut  was 
published  in  the  Federal  Register  (62 
FR  3631).  The  modifications  to  the  GPS 
instrument  approach  procedures  to 
RWY  4  and  RWY  22  at  Nuiqsut  Airport. 
AK,  have  made  this  action  necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 


comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received,  thus  the  rule  is  adopted  as 
written. 

The  coordinates  for  this  airspace 
docket  are  based  bn  North  American 
Datum  83.  The  Class  E  airspace  areas 
designated  as  700/1200  foot  transition 
areas  are  published  in  paragraph  6005  of 
FAA  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16.  1996.  Paragraph  6005  is 
incorporated  by  reference  in  14  CFR 
71.1  (61  FR  48403;  September  13.  1996). 
The  Class  E  airspace  designations  listed 
in  this  dociunent  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revises  Class  E  airspace  located 
at  Nuiqsut,  AK,  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing 
instrument  landing  and  departing 
procediu«s. 

The  Federal  Aviation  Administration 
has  determined  that  these  proposed 
regulations  only  involve  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurrent.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-{AIMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority.  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 
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171.1    [Amwided] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4. 1996.  and  effective 
September  16. 1996.  is  amended  as 
follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5  Nuiqsut.  AK  [Rerisad) 

Nuiqsut  Airport,  AK 
(Ut.  70"12'36"  N.  long.  151»00'20"  W) 

That  airspace  extending  upward  from  700 
feet  above  l^e  surface  within  a  6.5-mile 
radius  of  the  Nuiqsut  Airport,  and  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  5  miles  north  and  8  miles 
south  of  the  249°  bearing  from  the  airport  to 
29  miles  southwest 


Issued  in  Anchorage,  AK,  on  March  21, 
1997. 

Willis  C  Nebon 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

IFR  Doc  97-7919  Filed  3-27-97;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Oodwt  No.  M-AAL-SS] 

Establishment  of  Class  E  Airspace; 
KakB,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Kake  Airport,  AK.  The 
development  of  non-directional  beacon 
(NDB)  and  Global  Positioning  System 
(GPS)  instrument  approaches  to  nmway 
(RWY)  10  at  Kake,  AK,  have  made  this 
action  necessary.  The  airport  status  will 
change  &t)m  Visual  Flight  Rules  (VFR) 
to  Instrument  Flight  Rules  (IFR).  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
IFR  operations  at  Kake  Airport,  AK. 

EFFECnVE  DATE:  0901  UTC.  May  22. 
1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  van  Haastert.  System 
Management  Branch.  AAL-538,  Federal 
Aviation  Administration.  222  West  7th 
Avenue.  Box  14.  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863;  email: 
Robert.van.Haastert®faa.dot.gov. 


SUPPLEMENTARY  INFORMATION: 
Histcny 

On  Jantiary  24, 1997,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Kake  was  published 
in  the  Federal  Register  (62  FR  3632). 
The  development  of  NDB  and  GPS 
instrument  approach  procedures  to 
RWY  10  at  Kake  Airport,  AK.  have  made 
this  action  necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposals  were 
received,  thus  the  rule  is  adopted  as 
written. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  The  Class  E  airspace  areas 
designated  as  700/1200  foot  transition 
areas  are  published  in  paragraph  6005  of 
FAA  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996.  Paragraph  6005  is 
incorporated  by  reference  in  14  CFR 
71.1  (61  FR  48403;  September  13.  1996). 
The  Class  E  airspace  designations  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace 
located  at  Kake.  AK.  to  provide 
controlled  airspace  extending  upward 
from  700  feet  AGL  for  aircraft  executing 
instrument  landing  and  departing 
procedures.  The  status  of  Kake  Airport 
will  change  from  VFR  to  IFR. 

The  Federal  Aviation  Administration 
has  determined  that  this  proposed 
regulation  only  involves  an  established 
body  of  techAical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antici{>ated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu«s  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Antbority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR.  1959-1963 
Comp..  p.  389: 49  U.S.C  106(g);  14  CFR 
11.69. 


171.1     [Al 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996.  and  effective 
September  16. 1996,  is  amended  as 
follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  ES  Kake.  AK  [New] 

Kake  Airport 

(Lat  S6'  57'41"  N;  long.  133*  54'  37"  W) 
Kake  NDB/DME 

(Lat  56°  57'50"  N;  long.  133'  54'  43"  W) 
Siunner  Strait  NDB 

(UL  56'  27'53"  N;  long.  133*  05'  50"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Kake  Airport;  and  that  airspace 
extending  upward  from  1 .200  feet  above  the 
sur&ce  within  6  miles  north  and  9  miles 
south  of  the  286°  bearing  from  the  Kake  NDB/ 
DME  extending  from  the  NDB/DME  to  22 
miles  west  of  the  airport  and  within  4  miles 
each  side  of  the  1 38°  bearing  from  the  Kake 
NDB/DME  extending  from  the  6.5-mile 
radius  to  Sumner  Strait  NDB. 
***** 

Issued  in  Anchorage.  AK,  on  March  21. 
1997. 

Willis  C  Neboo. 

Manager,  Air  Traffic  Division,  Alaskan 

Region. 

[FR  Doc  97-7918  Filed  3-27-97;  8:45  am) 
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14  CFR  Part  71 

[Airapace  Docket  No.  9»-iAAL-2q 

Revision  of  Class  E  Airspace;  Selawilc, 
AK 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  mle. 


._    ( 
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SUMMARY:  This  action  revises  Class  E 
airspace  at  Selawik  Airport,  AK.  The 
development  of  a  Global  Positioning 
System  (GPS)  instrument  approach  to 
runway  (RWY)  27  and  recomputation  of 
the  Airport  Reference  Point  (ARP)  at 
Selawik.  AK.  have  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  at  Selawik  Airport.  AK. 
EFFECTIVE  DATE:  0901  UTC.  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert.  System 
Management  Branch.  AAL-538.  Federal 
Aviation  Administration,  222  West  7lh 
Avenue.  Box  14,  Anchorage.  AK  99513- 
7587;  telephone  number:  (907)  271- 
5863;  email: 
Robert.van.Haastert@faa.dot.gov. 

SUPPt.EMENTARY  INFORMATION: 

History 

On  January  24,  1997,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Selawik  was 
published  in  the  Federal  Register  (62 
FR  3630).  The  development  of  the  GPS 
instrument  approach  procedure  to  RWY 
27  and  recomputation  of  the  Airport 
Reference  Point  (ARP)  at  Selawik 
Airport,  AK,  have  made  this  action 
necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received,  thus  the  rule  is  adopted  as 
written. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  The  Class  E  airspace  areas 
designated  as  700/1200  foot  transition 
areas  are  published  in  paragraph  6005  of 
FAA  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4. 1996,  and  effective 
September  16.  1996.  Paragraph  6005  is 
incorporated  by  reference  in  14  CFR 
71.1  (61  FR  48403;  September  13.  1996). 
The  Class  E  airspace  designations  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviadon  Regulations  (14  CFR 
part  71)  revises  Class  E  airspace  located 
at  Selawik,  AK.  to  provide  controlled 
airspace  extending  upward  from  700 
feet  ACL  for  aircraft  executing 
instrument  landing  and  departing 
procedures. 

The  Federal  Aviation  Administration 
has  determined  that  these  prof>osed 


regulations  only  involve  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Fart  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp..  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.90,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996.  and  effective 
September  16. 1996.  is  amended  as 
follows: 


Pamgraph  6005    Qass  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5  Selawik.  AK  (Revised] 

Selawik  Airport,  AK 

(Ut.  66'35'58"  N.  long.  159»59'49"  W) 
Selawik  VOR/DME,  AK 

(L^t.  66'36'00"  N,  long.  159°59'30"  W) 
That  airsf>ace  extending  upward  from  700 
feet  above  the  surfece  within  a  8-inile  radius 
of  the  Selawik  Airport;  and  that  airspace 
extending  upward  from  1,200  feet  above  the 
surfece  within  6  miles  north  and  4  miles 
south  of  the  231°  radial  of  the  Selawik  VOR/ 
DME  extending  from  the  8-mile  radius  to  16 
miles  southwest,  and  6  miles  north  of  the 
058"  radial  extending  from  the  8-mile  radius 
to  16  miles  northeast,  and  10  miles  either 
side  of  the  Selawik  VOR/DME  120°  radial  to 
50  miles  southeast. 


Issued  in  Anchorage,  AK.  on  March  21, 
1997. 

Willis  C.  Nelson, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

(FR  Doc.  97-7920  Filed  3-27-97;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-29] 

Establishment  of  Class  E  Airspace; 
Atqasuk,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Atqasuk  Airport,  AK.  The 
development  of  Global  Positioning 
System  (GPS)  instrument  approaches  to 
runway  (RWY)  6  and  RWY  24  at 
Atqasuk,  AK,  have  made  this  action 
necessary.  The  airport  status  will 
change  from  Visual  Flight  Rules  (VFR) 
to  Instrument  Flight  Rules  (IFR).  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Atqasuk  Airport.  AK. 

EFFECTIVE  DATE:  0901  UTC.  May  22. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert.  System 
Management  Branch.  AAL-538.  Federal 
Aviation  Administration,  222  West  7th 
Avenue.  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number:  (907)  271- 
5863;  email: 
Robert.van.Haastert@faa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  24. 1997.  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Atqasuk  was 
published  in  the  Federal  Register  (62 
FR  3629).  The  development  of  GPS 
instrument  approach  procedures  to 
RWY  6  and  RWY  24  at  Atqasuk  Airport. 
AK,  have  made  this  action  necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposals  were 
received,  thus  the  rule  is  adopted  as 
written. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datiun  83.  The  Class  E  airspace  areas 
designated  as  700/1200  foot  transition 
areas  are  published  in  paragraph  6005  of 
FAA  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 


dated  September  4, 1996.  and  effective 
September  16, 1996.  Paragraph  6005  is 
incorporated  by  reference  in  14  CFR 
71.1  (61  FR  48403:  September  13. 1996). 
The  Class  E  airspace  designations  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace 
located  at  Atqasuk,  AK,  to  provide 
controlled  airspace  extending  upward 
from  700  feet  AGL  for  aircraft  executing 
instrument  landing  and  departing 
procedures.  The  status  of  Atqasuk 
Airport  will  change  from  VFR  to  IFR. 

The  Federal  Aviation  Administration 
has  determined  that  this  proposed 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  tbom  operationally 
current.  It.  therefore  — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airepace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120; 
E.O.  10854.  24  FR  9565.  3  CFR.  1959-1963 
Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D. 
Airspace  Designations  and  Reporting 
Points,  dated  September  4. 1996,  and 
effective  September  16, 1996.  is 
amended  as  follows: 


Pamgraph  6005    Qass  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  ES  Aiqarak.  AK  [New] 

Atqasuk  Airp>ort,  AK 
(Ut  70°28'02''  N,  long.  15r26'  08"  W) 

That  airspace  extending  upward  from  700 
feet  alx>ve  the  surface  within  a  6.5-mile 
radius  of  the  Atqasuk  Airport. 

•         •         •         •         * 

Issued  in  Anchorage,  AK,  on  March  21, 
1997. 

Willis  C  Nelson, 

Manager,  Air  Traffic  Division,  Alaskan 

Region. 

[FR  Doc.  97-7921  Filed  3-27-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

15  CFR  Part  922 

[Docket  Number  9604271 20-700e-02] 

RIN0048-AH99 

Hawaiian  Islands  Htmipback  Whale 
National  Marine  Sanctiiary 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 
ACTION:  Final  rule;  final  rule  and 
summary  of  final  management  plan 
implementing  the  Sanctuary 
designation. 

SUMMARY:  NOAA,  as  required  by  section 
2306  of  the  Hawaiian  Islands  National 
Marine  Sanctuary  Act  (the  HINMSA  or 
Act),  has  developed  a  comprehensive 
final  management  plan  and 
implementing  regulations  for  the 
Hawaiian  Islands  Humpback  Whale 
National  Marine  Sanctuary  (the 
HIHWNMS  or  Sanctuary).  The 
Sanctuary  was  designated  by  Congress 
in  1992.  This  document  publishes  the 
.final  Designation  Docimient  and  final 
regulations  for  the  Sanctuary,  and 
summarizes  the  final  management  plan. 
The  management  plan  details  the  goals 
and  objectives,  management 
responsibilities,  research  and  long-term 
monitoring  activities,  and  interpretive, 
educational,  and  resource  protection 
programs  for  the  Sanctuary.  The 
regulations  implement  the  final 
management  plan  and  govern  the 
conduct  of  activities  consistent  with  the 
HINMSA.  the  National  Marine 
Sanctuaries  Act  (NMSA),  and  the 


Designation  Document  for  the 
Sanctuary.  * 

The  primary  purposes  of  the 
Designation  Dociunent,  final  regulations 
and  final  mianagement  plan  are  to 
protect  humpback  whales  and  their 
Sanctuary  habitat;  to  educate  and 
interpret  for  the  public  the  relationship 
of  humpback  whales  to  the  Hawaiian 
Islands  marine  environment;  to  manage 
human  uses  of  the  Sanctuary  consistent 
with  the  HINMSA  and  the  NMSA;  and 
to  provide  for  the  identification  of 
marine  resources  and  ecosystems  of 
national  significance  for  possible 
inclusion  in  the  Sanctuary. 

EFFECTIVE  DATES:  Congress  and  the 
Governor  of  the  State  of  Hawaii  have 
forty-five  days  of  continuous  session  of 
Congress  beginning  on  the  day  on  which 
this  notice  is  published  to  review  the 
management  plan  and  regulations  before 
they  take  effect.  After  forty-five  days, 
the  management  plan  and  regulations 
automatioally  become  final  and  take 
effect,  unless  the  Governor  of  the  State 
of  Hawaii  certifies  within  the  fofty-five- 
day  period  to  the  Secretary  of 
Commerce  that  the  management  plan, 
regulations,  or  term  thereof  is 
unacceptable.  In  such  case,  the 
management  plan,  regulation  or  term 
cannot  take  effect  in  the  area  of  the 
Sanctuary  lying  within  the  seaward 
boundary  of  the  State  of  Hawaii.  If  the 
Secretary  considers  that  any 
certification  of  unacceptability  by  the 
Governor  will  affect  the  Sanctuary  in 
such  a  manner  that  the  policy  or 
purposes  of  the  HINMSA  cannot  be 
fulfilled,  the  Secretary  may  terminate 
the  entire  Sanctuary  designation.  At 
least  30  days  before  that  termination, 
the  Secretary  must  submit  written 
notice  of  the  termination  to  the  House 
Committee  on  Resources  and  Senate 
Committee  on  Commerce,  Science,  and 
Transportation. 

A  document  announcing  the  effective 
date  of  these  regulations  will  be 
published  in  the  Federal  Register. 

ADDRESSES:  The  Final  Environmental 
Impact  Statement/Management  Plan 
(FEIS/MP)  prepared  to  implement  the 
Sanctuary  designaticMi  was  released  on 
February  18,  1997.  Copies  of  the  FEIS/ 
MP  are  available  on  request  to  the 
Hawaiian  Islands  Humpback  Whale 
National  Marine  Sanctuary  Office,  726 
South  Kihei  Road,  Kihei,  Maui,  Hawaii 
96753;  or  the  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management,  National 
Ocean  Service,  National  Oceanic  and 
Atmospheric  Administration,  1305  East- 
West  Highway,  SSMC-4, 12th  Floor, 
Silver  Spring,  MD  20910. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Malek.  Regional  Manager.  Pacific 
Branch,  Sanctuaries  and  Reserves 
Division.  Silver  Spring,  Maryland.  (301) 
713-3141.  or  Allen  Tom.  On-site  Project 
Specialist.  Kihei.  Maui.  Hawaii,  (808) 
87^-2818  (Maui).  (808)  541-3184 
(Oahu)  or  (800)  831-4888  (inter-island 
toll-free). 

SUPPLEMENTARY  MfORMATKM: 

I.  Backgroond 

The  estabUshment  of  a  national 
marine  sanctuary  in  the  waters  around 
Hawaii  was  first  considered  in  1977, 
when  NOAA  received  the  nomination 
for  a  final  Humpback  Whale  National 
Marine  Sanctuary  in  the  waters  between 
the  islands  of  Maui.  Molokai,  Lanai,  and 
Kahoolawe.  Scientists  and  resource 
managers,  at  a  workshop  convened  in 
December  1977.  recranmended  that  a 
marine  sanctuary  would  be  most 
beneficial  for  the  long-term  protection  of 
the  endangered  humpback  whale. 
Workshop  participants  concluded  that  a 
Sanctuary  that  encompassed  the  marine 
waters  around  the  main  Hawaiian 
islands  would  provide  the  greatest 
protection  for  humpback  whales  in  the 
waters  oS  Hawaii.  The  nomination  was 
placed  on  NOAA's  List  of 
Recommended  Areas  in  October  1979. 
hi  accordance  with  NOAA  regulations. 
NOAA  declared  the  site  an  "active 
candidate"  for  sanctuary  designation  in 
March  1982.  and  pubhc  workshops 
were  conducted  in  Hawaii  during  April 
1982.  Both  support  for  a  sanctuary  and 
concerns  regarding  possible  regulation 
of  fishing  activities  and  vessel  operation 
were  voiced  at  these  meetings.  In  early 
1984.  at  the  request  of  the  State 
government,  NOAA  suspended  further 
consideration  of  the  site  as  a  possible 
national  marine  sanctuary. 

In  October  1990.  Congress  directed 
NOAA  to  determine  the  feasibiUty  of 
estahUshing  a  national  marine  sanctuary 
around  Kahoolawe  Island,  the  smallest 
of  the  eight  main  Hawaiian  islands  (Pub. 
L  101-515).  NOAA's  1992  report  to 
Congress.  "Kahoolawe  Island  National 
Marine  Sanctuary  FeasibiUty  Study", 
found  that  although  it  did  not  appear 
that  large  numbers  of  humpback  whales 
utilize  Kahoolawe  Island  waters,  other 
biological,  cultural  and  historical 
resources  adjacent  to  Kahoolawe  Island 
merited  further  investigation  as  to  their 
possible  national  significance.  The 
study  recommended  that  additional 
areas  around  the  Hawaiian  Islands  be 
considered  as  possible  components  of  a 
multiple-site,  multiple-resource  national 
marine  sanctuary.  In  1992,  Congress 
considered  the  reauthorization  of  Title 
in  of  the  Marine  Protection.  Research. 


and  Sanctuaries  Act  of  1972.  as 
amended,  16  U.S.C.  1431  et  seq. 
(MPRSA;  also  cited  as  the  National 
Marine  Sanctuaries  Act).  Diuing  this 
time,  the  State  of  Hawaii  presented 
testimony  at  reauthorization  hearings 
citing  the  need  and  desirability  of 
designating  a  Humpback  Whale 
National  Marine  Sanctuary  in  the  waters 
around  Hawaii.  Coupled  with  the 
Kahoolawe  FeasibiHty  Study,  the  State's 
testimony  renewed  Congressional 
interest  in  designation  of  a  national 
marine  sanctuary  in  Hawaii. 

On  November  4, 1992.  PubUc  Law 
102-587  (the  Oceans  Act),  was  signed 
into  law.  Subtitle  A  of  Title  n  of  the 
Oceans  Act  (the  National  Marine 
Sanctuaries  Program  Amendments  Act) 
reauthorized  and  amended  Title  ID  of 
the  MPRSA.  Subtitle  C  of  Title  U  of  the 
Oceans  Act,  titled  the  Hawaiian  Islands 
National  Marine  Sanctuary  Act  (Act), 
designated  the  Hawaiian  Islands 
Himipback  Whale  National  Marine 
Sanctuary.  The  Act  specified  a 
boundary  for  the  Sanctuary  subject  to 
modification  by  the  Secretary  of 
Commerce  (Secretary)  as  necessary  to 
fulfill  the  purposes  for  which  the 
Sanctuary  was  designated,  and 
identified  waters  around  Kahoolawe 
Island  for  automatic  designation  as  part 
of  the  Sanctuary  on  January  1. 1996. 
unless  certified  by  the  Secretary  as 
being  unsuitable  for  inclusion  in  the 
Sanctuary.  The  Secretary  made  such  a 
certification  of  unsuitabiUty  in 
December  1995,  due  to  the  presence  of 
unexploded  ordnance  in  the  waters 
around  Kahoolawe  and  to  await  the 
development  of  the  Kahoolawe  Island 
Reserve  Commission's  (KIRC's)  Ocean 
Management  Plan.  The  HINMSA  was 
amended  in  1996  to  eliminate  the 
annual  finding  of  suitability  by  the 
Secretary,  and  instead  provided  a 
process  by  which  the  KIRC  could 
request  for  the  inclusion  of  the  marine 
waters  within  three  miles  of  Kahoolawe 
in  the  Sanctuary. 

Section  2306  of  the  Act  requires  the 
Secretary  to  develop  a  comprehensive 
management  plan  and  implementing 
regulations  following  the  procedures  of 
sections  303  and  304  of  the  NMSA  (16     . 
U.S.C.  1433  and  1434;  these  sections  set 
forth  designation  standards  and 
procedures  for  designating  and 
implementing  the  designation  of 
national  marine  sanctuaries).  To  meet 
these  requirements,  a  series  of  scoping 
meetings  was  conducted  in  March  1993 
on  each  of  the  main  Hawaiian  Islands, 
and  in  Washmgton.  D.C.  During  March 
1994,  additional  public  meetings  were 
conducted  on  each  of  the  main 
Hawaiian  Islands  to  aid  the 
development  of  a  draft  management 


plan  for  the  Sanctuary.  On-site  staff  also 
soUcited  information  from  Federal.  State 
and  county  agencies  and  the  pubUc  to 
assist  in  the  development  of  a  draft 
management  plan  and  proposed 
implementing  regulations.  A  draft 
environmental  impact  statement/ 
management  plan  (DEIS/MP)  and 
proposed  implementing  regulations 
were  developed  by  SRD  in  partnership 
with  the  Hawaii  Office  of  State  Planning 
(now  the  Office  of  Planning)  pursuant  to 
a  memorandum  of  agreement  signed  in 
June  1993.  The  DEIS/MP  and  proposed 
implementing  regulations  (60  FR  48000. 
September  15. 1995)  were  pubUshed  on 
September  15. 1995.  initiating  a  90-day 
pubhc  conmient  period  that  ended  on 
December  15,  1995.  Over  25  statewide 
informational  meetings  were  held  to 
assist  the  pubUc  in  understanding  SRD's 
preferred  alternatives  in  the  DEIS/MP 
and  to  answer  questions  and  concerns. 
SRD  also  held  seven  pubhc  hearings 
throughout  the  main  Hawaiian  Islands 
to  formally  receive  comments  on  the 
DHS/MP  and  proposed  implementing 
regulations.  In  total,  over  250  written 
and  oral  comments  were  received  by 
NOAA  during  the  pubUc  comment 
period. 

Issues  and  concerns  raised  in  the 
pubhc  comments  included:  Sanctuary 
boundaries;  the  waters  around 
Kahoolawe;  regulations;  fishing; 
enforcement;  management/scope;  the 
Sanctuary  Advisory  Council  (SAC); 
research;  education;  native  Hawaiians; 
user  fees;  funding  for  the  program; 
socio-economic  impacts;  need  for  the 
Sanctuary;  the  manner  in  which  the 
Sanctuary  was  designated;  and  Federal 
presence  in  State  waters.  A  summary  of 
the  significant  comments  on  the 
proposed  regulations  and  the  regulatory 
elements  of  the  DEIS/MP  and  NOAA's 
responses  to  them  follow.  Comments  are 
presented  and  responded  to  in  greater 
detail  in  appendix  A  of  the  FEIS/MP. 

n.  Response  to  Comments 

Boundary 

Comment:  All  boundary  alternatives 
should  exempt  commercial  harbors  from 
the  Sanctuary  and  allow  for  further 
expansion  of  existing  harbors.  Harbor 
exemptions  should  also  include 
approaches  and  off-shore  anchorages. 

Response:  The  Sanctuary  boundary 
excludes  major  ports,  harbors,  and  small 
boat  basins  primarily  because  they  do 
not  constitute  humpback  whale  habitat. 
Whales  tend  to  avoid  such  areas  because 
of  the  number  and  types  of  activities 
that  occitf  within  sudj  ports,  harbors, 
and  small  boat  basins  (both  in  and  out 
of  the  water).  Such  activities  include, 
but  are  not  limited  to,  vessel  painting. 


shore-based  boat  cleaning,  toxic  paint 
releases  from  moored  vessels,  and 
sewage  disposal.  NOAA  has  determined 
that  the  nature  and  level  of  these 
activities  are  not  appropriate  for 
inclusion  within  the  Semctuary.  By 
excluding  these  areas,  NOAA  will  be 
able  to  focus  Sanctuary  management  on 
the  long-term  protection  of  other  areas 
that  do  constitute  humpback  whale 
habitat  and  are  less  heavily  impacted  by 
human  activity.  The  Ust  of  excluded 
ports,  harbors  and  small  boat  basins  can 
be  found  at  section  945.2  of  these 
regulations.  These  final  regulations  add 
the  Ala  Wai  small  boat  basin  on  Oahu 
to  the  Ust  of  excluded  areas.  While  the 
Sancttiary  regulations  do  not  prohibit 
the  consttnction  of  new  harbors  or  the 
expansion  of  existing  hartmrs  conducted 
in  compliance  with  a  vaUd  Federal  or 
State  permit,  plans  for  such 
development  within  the  Sanctuary  will 
be  reviewed  by  NOAA  in  order  to  offer 
recommendations  and  comments  to 
ensure  that  Sanctuary  resources  are 
adequately  protected.  At  that  time, 
NOAA  will  determine  whether  to  revise 
the  Sanctuary  boimdary  to  exclude  the 
new  or  expanded  port,  harbor  or  boat 
basin.  Approaches  to  harbors  and 
offshore  anchorages  are  not  excluded 
from  the  Sanctuary  boundary  because 
these  areas  are  more  frequently  used  by 
hiunpback  whales  and  provide  an 
important  Unk  between  the  nearshore 
and  deeper  water  habitats. 

Comment:  NOAA  should  only  include 
those  areas  on  leeward  sides  of  the 
islands  in  the  Sanctuary  boundary  since 
that  is  where  the  whales  seem  to  be 
located. 

Response:  NOAA  disagrees. 
Humpback  whale  distribution  studies 
over  the  last  ten  years  have  shown  that 
humpbacks  are  commonly  foimd  in 
waters  less  than  100-fathoms  throughout 
the  main  Hawaiian  Islands  (windward 
and  leeward).  Though  distribution 
studies  have  shown  that  humpbacks  can 
be  found  in  greater  niunbers  in  leeward 
areas,  they  still  use  windward  areas  for 
breeding,  calving,  and  nursing  activities. 
At  present,  scientists  do  not  fully 
understand  distribution  patterns  and 
habitat  preferencQ^or  humpbacks, 
though  it  is  accurate  to  say  that 
humpback  whales  are  distributed 
throughout  the  main  Hawaiian  Islands, 
particularly  in  waters  less  than  100- 
fathoms.  Given  that  humpback  whales 
are  very  dynamic  and  swim  among  the 
diffierent  islands,  NOAA  has  determined 
that  the  boundary  should  include 
windward  and  leeward  sides  of  the 
islands. 

Comment:  NOAA  should  adopt  a 
Sanctuary  boundary  that  includes 
waters  around  aU  the  main  Hawauan 


Islands  from  the  shoreline  to  the  1000- 
fathom  isobath  to  better  encompass  all 
the  whales'  habitat. 

Response:  NOAA  recognizes  that  this 
boundary  alternative  would  include 
most  if  not  all  the  humpback  whale 
habitat  in  the  main  Hawaiian  Islands, 
but  has  concluded  that  this  alternative 
is  far  too  large  for  effective  management 
under  current  and  foreseeable  financial 
and  staff  resources.  Most  of  the  area  in 
this  boundary  alternative  is  located 
significantly  offshore  (e.g.,  up  to  40 
miles  from  each  main  Hawaiian  Island). 
The  dispersion  of  management  activities 
(e.g.,  research,  enforcement)  in  these 
areas  would  strain  the  program's  abiUty 
to  effectively  manage  other  nearshore 
areas  of  the  Sanctuary.  Since  most 
human  and  whale  activities  and 
interactions  occur  in  relatively  shallow 
waters  (generally  less  than  100- 
fathoms).  NOAA  beUeves  the  focus  of 
Sanctuary  management  efforts  would  be 
better  placed  in  these  areas.  This 
alternative  also  fails  to  consider  the 
importance  of  U.S.  Department  of 
Defense  (DOD)  military  use  areas  in 
Hawaii  that  are  essential  to  national 
security  and  defense. 

Comment:  NOAA  should  adopt  a 
zoned  boimdary;  an  outer  boundary 
aroimd  the  1000- fathom  isobath  (no 
regulations — advisory  only)  and  an 
inner  boundary  constituting  the 
Congressionally-designated  boimdary. 

Response:  NOAA  cusagrees.  Although 
this  option  would  incorporate  most 
hiunpback  whale  habitat  in  the 
Sanctuary.  NOAA  beUeves  that  such  a 
boimdary  is  too  large  to  effectively 
manage  (see  previous  response).  NOAA 
believes  that  a  100- fathom  isobath 
boundary  is  more  manageable  since 
research,  education,  and  other  resource 
protection  measures  can  be  focused  in 
those  nearshore  areas  where  whales  and 
human  activities  are  more  likely  to 
come  into  confUct.  This  core  100-fothom 
boundary  is  included  as  the  NOAA 
preferred  boundary  alternative, 
excluding  DOD  miUtary  use  areas  that 
are  essential  to  naticmal  security  and 
defense. 

Comment:  The  shoreline  does  not 
need  to  constitute  the  Sanctuary's 
border  since  whales  do  not  go  that  close 
to  shore. 

Response:  The  shoreline  was  chosen 
as  the  Sanctuary's  inshore  boundary 
because  the  purpose  of  the  Sanctuary  is 
to  protect  the  humpback  whale  and  its 
habitat.  Himipback  whales  use  the 
shallow,  neanhore  areas  (less  than  100- 
fathom  isobath)  around  the  main 
Hawaiian  Islands  for  certain 
reproductive  activities  (i.e.,  calving  and 
nursing).  The  bathymetry  around  the 
Hawaiian  Islands  is  variable,  with  some 


adjacent  marine  areas  dropping  off 
steeply  very  close  to  shore  and, 
therefore,  whales  may  be  found  in  these 
areas.  Further,  impacts  to  the  nearshore 
waters  of  humpback  whale  habitat  could 
impact  waters  further  offshore  as  weU, 
where  whales  are  also  found.  The 
shoreline  is  also  more  easily  recognized 
as  a  definable,  uniform  inshore 
boundary  than  are  offshore  areas. 
Finally  a  boundary  that  includes  the 
shoreUne  also  provides  more  protection 
for  stranded  whales  or  whale  carcasses 
that  wash  up  on  shore. 

Comment:  Define  what  makes  a 
boundary  manageable  versus  non- 
manageable.  The  Statewide  boundary  is 
too  large  for  NOAA  to  effectively 
manage. 

Response:  The  National  Marine 
Sanctuary  Program  has  12  different 
sites,  each  encompassing  unique 
resources  in  a  defined  geographic  area.  > 
Their  sizes  range  from  0.25  square  miles 
to  over  5.000  square  miles. 
ManageabiUty  must  be  looked  at  on  a 
site-by-site  basis  taking  into  account 
area's  size  and  resources,  existing 
management  authorities,  accessibility  to 
the  site,  types  and  impacts  of  human 
uses,  suitabiUty  for  research,  monitoring 
and  enforcement  activities,  and  fiscal 
and  staffing  resources  of  the  National 
Marine  Sanctuary  Program.  In  selecting 
a  sanctuary  boundary,  NOAA  assesses 
whether  the  boundary  wiU  fadUtate  the 
goals  for  which  the  sanctuary  was 
designated  and  whether  it  is  manageable 
given  resource  and  practical  limitations. 
NOAA  has  determined  that  it  can 
successfuUy  supplement  and  help 
coordinate  research,  long-term 
monitoring,  education,  and  enforcement 
programs  within  a  statewide  Sanctuary 
boundary  (with  certain  exceptions) 
encompassing  the  waters  from  the 
shoreline  to  the  100- fathom  isobath. 

Comment:  NOAA  should  adopt  the 
Congressionally  designated  boundary 
(Maui  County  and  part  of  Kauai). 

Response:  Although  Maui  County  has 
historicaUy  had  and  continues  to  have 
the  highest  reported  concentration  of 
humpback  whales,  other  areas  of  the 
State  (i.e..  Kauai,  Oahu.  and  the  Big 
Island)  include  important  whale  habitat 
used  for  breeding,  calving,  and  nursing 
activities.  Many  diffierent  scientific 
research  studies  have  concluded  that 
humpback  whales  are  primarily 
distributed  within  the  100- fathom 
isobath  throughout  the  main  Hawaii 
Islands,  including  Kauai,  Oahu,  and  the 
Big  Island.  NOAA  believes  that  a 
statewide  boundary  is  necessary  to 
provide  comprehensive  and  coordinated 
management  of  humpback  whales 
throughout  Hawaii,  and  that  the  benefits 
associated  with  a  national  marine 
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sanctiiary,  including  research  and 
educational  efforts,  and  enhanced 
enforcement  of  existing  laws,  should  be 
available  to  all  the  islands  of  the  State. 

Comment:  The  expansion  of  the 
Sanctuary  beyond  Maui  County  is  not 
justified,  especially  in  light  of  the  fact 
that  the  military  exclusion  zones 
contain  high  reported  concentrations  of 
humpback  whales  (West  Kauai,  Oahu). 
Military  areas  should  not  be  excluded 
from  the  boimdary  since  activities 
occujTing  in  these  areas  can  impact  the 
whales. 

Response:  In  choosing  a  boimdary  for 
a  sanctuary,  NOAA  must  take  into 
consideration  many  factors,  including  a 
area's  size,  resources,  manageability, 
and  the  human  uses  of  the  area  (see 
earlier  response).  The  Department  of 
Defense  (DOD)  is  a  significant  ocean 
user  in  Hawaii,  and  many  of  its 
activities  are  essential  to  our  nation's 
security  and  defense.  NOAA  has 
formally  consulted  with  DOD  on  their 
existing  military  activities  and  has 
concluded  that  they  have  sufficient 
resource  protection  measures  within 
their  standard  operating  procedures  to 
ensure  the  protection  of  humpback 
whales  and  their  habitat.  DOD  activities 
remain  subject  to  the  provisions  of  the 
Marine  Mammal  Protection  Act 
(MMPA),  the  Endangered  Species  Act 
(ESA),  and  other  laws  and  regulations 
relating  to  water  quality.  To  faciUtate 
DOD  military  uses.  NOAA,  in 
consultation  with  the  State  of  Hawaii 
and  DOD,  determined  that  the  Hawaii 
Sanctuary  boundary  should  not  include 
certain  military  use  areas  in  order  to 
support  the  military's  interests  and 
activities  now  as  well  as  into  the  future, 
and  to  maintain  our  nation's  national 
security  interests. 

Comment:  NOAA  should  expand  the 
boundary  of  the  Sanctuary  to  include 
waters  surrounding  the  entire  State, 
including  the  Northwest  Hawaiian 
Islands  (NWHI). 

Response:  NOAA  agrees  that  the 
boundary  of  the  Sanctuary  should  be 
expanded  beyond  the  Congressionally- 
designated  boundary  (i.e.,  Maui 
County).  However,  NOAA  does  not 
believe  that  the  NWHI  should  be 
included  within  the  Sanctuary 
boundary  for  a  variety  of  reasons.  First, 
few  humpback  whales  have  been 
reported  around  the  atolls,  islands, 
baiiks,  and  reefs  of  the  NWHI.  Second, 
this  area  is  managed  as  a  national 
wildlife  refuge,  significantly  restricting 
access  to  the  area,  even  for  research 
purposes.  Finally,  the  inclusion  of  these 
waters,  which  are  remote  and  difficult 
to  access,  could  hinder  effective 
resource  management  efforts  in  these 
areas  and  detract  management  efforts 


bom  other  parts  of  the  main  Hawaiian 
Islands. 

Comment  NOAA  should  expand  the 
boundary  of  the  Sanctuary  to  include 
areas  of  humpback  whale  habitat 
throughout  the  U.S.  Exclusive  Economic 
Zone  (EEZ). 

Response:  NOAA  does  not  believe 
that  a  Sanctuary  encompassing  all  of  the 
EEZ  around  Hawaii  is  necessary  or 
manageable.  Most  humpback  whales 
can  be  found  within  the  100-fathom 
isobath  around  the  main  Hawaiian 
Islands.  An  EEZ-sized  Sanctuary  would 
expand  the  Sanctuary  to  areas  that  are 
very  remote— hundreds  of  miles  from 
human  population  centers.  As  a  result, 
comprehensive  management,  including 
additional  research,  long-term 
monitoring,  and  enforcement  demands 
would  significantly  strain  financial 
resources  and  ctirtail  effective 
management  efforts  in  other  areas  of  the 
State  where  both  whales  and  humans 
are  more  likely  to  interact.  Regulatory 
protection  offered  by  the  MMPA  and  the 
ESA,  however,  still  protects  the 
humpback  whale  throughout  the  EEZ 
around  Hawaii. 

Comment  NOAA  should  adopt  a 
boundary  that  encompasses  areas  of 
highest  reported  concentrations  of 
humpback  whales  so  that  the  Sanctuary 
does  not  include  areas  where  whales  are 
not  typically  present. 

Response:  Although  this  boundary 
encompasses  a  series  of  discrete  areas 
known  to  be  extensively  used  by 
humpback  whales,  it  fails  to  include 
other  important  identified  areas  of  the 
main  Hawaiian  Islands  that  humpback 
whales  utilize  for  transit,  courting/ 
mating,  breeding,  calving,  and  resting 
activities.  In  addition,  this  boundary 
does  not  consider  the  fact  that  an 
increasing  whale  population  will 
eventually  require  more  space  to 
successfully  reproduce,  calve,  and 
nurse,  and  it  does  not  allow  for  the 
adequate  comprehensive  protection  of 
humpback  whales  and  their  habitat 
throughout  the  Hawaiian  range.  Finally, 
this  boundary  fails  to  recognize  the 
importance  of  DOD  military  use  areas 
and  activities  that  are  essential  to 
national  security  and  defense. 

Comment  NOAA  should  adopt  as  a 
boundary  for  the  Sanctuary  the  100- 
fathom  isobath  surrounding  all  the  main 
Hawaiian  Islands  including  Kaula  Rock. 

Response:  While  this  boundary 
accurately  reflects  the  current 
understanding  of  hiunpback  whale 
distribution  and  habitat  use  in  Hawaii, 
it  fails  to  recognize  the  significance  of 
DOD  military  use  areas  and  activities 
that  are  essential  to  national  seciuity 
and  defense.  Furthermore,  this 
boundary  is  slightly  larger  in  scope  than 


the  NOAA  preferred  boundary,  as  it 
includes  marine  waters  surrounding 
Niihau  and  Kaula  Rock.  The  inclusion 
of  these  waters,  which  are  remote  and 
difficult  to  access,  could  hinder 
effective  resource  management  efforts  in 
these  areas  and  detract  management 
efforts  from  other  parts  of  the  main 
Hawaiian  Islands. 

Comment  NOAA  should  exclude  the 
Big  Island  bom  the  Sanctuary's 
boundary  because  there  are  not  as  many 
whales  around  the  island  as  in  other 
parts  of  the  State,  and  the  Big  Island 
residents  do  not  want  the  Sanctuary 
there. 

Response:  NOAA  has  received  oral 
and  written  comments  both  in 
opposition  to  and  in  support  of  the 
inclusion  of  the  Big  Island  within  the 
boundary  of  the  Stmctuary.  NOAA 
believes  that  the  waters  around  the  Big 
Island  constitute  important  habitat  for 
the  humpback  whale.  Research  has 
shown  that  the  northwest  portion  of  the 
Big  Island  contains  high  concentrations 
of  whales.  The  whales  are  also  known 
to  use  other  areas  aroimd  the  Big  Island 
for  reproduction,  calving,  and  nursing 
activities  as  well.  NOAA  believes  that 
inclusion  of  the  Big  Island  will  help 
ensure  that  comprehensive  management 
and  protection  of  humpback  whales  and 
their  Hawaiian  habitat  will  be  applied 
statewide.  NOAA  does  not  believe  that 
the  inclusion  of  the  Big  Island  will 
result  in  significant  adverse  socio- 
economic impacts  on  marine  users,  and 
that  the  benefits  associated  with  a 
national  marine  sanctuary  (Including 
research  and  educational  efforts,  and 
enhanced  enforcement  of  existing  laws) 
would  be  distributed  throughout  the 
main  Hawaiian  Islands. 

Comment  NOAA  should  include  the 
Big  Island  in  the  Sanctuary  boundary. 

Response:  NOAA  agrees  and  the  Big 
Island  has  been  included  in  the 
boundary  with  the  exception  of  harbors, 
ports  and  small  boat  basins  (see 
previous  response). 

Kahoolawe 

Comment:  The  waters  around 
Kahoolawe  could  be  added  to  the 
Sanctuary  without  the  opportimity  for 
public  comment.  This  would  be  a 
violation  of  the  NMSA. 

Response:  The  public  has  had  at  least 
two  formal  opportimities  (March  1993 
scoping  meetings  and  September- 
December  1995  public  hearings  and 
comment  period  on  the  DEIS/mP)  to 
comment  on  the  inclusion  of  the  waters 
around  Kahoolawe  in  the  Sanctuary.  In 
December,  1995,  the  Secretary  of 
Commerce  certified  that  the  waters 
around  Kahoolawe  are  unsuitable  for 
inclusion  in  the  Sanctuary  and. 
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therefore  they  are  not  part  of  the 
Sanctuary  boundary.  In  1996,  the 
HINMSA  was  amended,  In  part  to 
provide  that  should  NOAA  determine  In 
the  future  that  Kahoolawe  waters  may 
be  suitable  for  Inclusion  In  the 
Sanctttary,  NOAA  will  prepare  a 
supplemental  environmental  impact 
statement,  management  plan,  and 
implementing  regulations  for  that 
inclusion.  This  process  will  Include  the 
opportunity  for  public  comment. 
Further,  the  Governor  would  have  the 
opportunity  to  certify  his  or  her 
objection  to  the  inclusion,  or  any  term 
of  that  Inclusion,  and  if  this  occurs,  the 
inclusion  or  term  will  not  take  effect. 
NOAA  is  committed  to  providing 
additional  opportunities  for  public 
input,  and  will  also  seek 
recommendations  and  advice  bom  the 
SAC.  In  addition,  NOAA  will  work 
closely  with  the  KIRC  and  the  State 
concerning  the  inclusion  of  Kahoolawe 
waters  in  the  Sanctuary. 

Regulations 

Existing  Regulations 

Comment  Humpback  whales  are 
already  protected  by  the  MMPA,  the 
ESA.  and  State  regulations.  There  is  no 
need  for  additional  regulatory 
protection. 

Response:  In  1992,  Congress  enacted 
the  HINMSA,  recognizing  the  important 
role  that  the  Hawaiian  Islands  play  in 
the  preservation  and  long-term  vitality 
of  the  endangered  humpback  whale. 
The  waters  aroimd  the  Hawaiian  Islands 
constitute  essential  breeding,  calving, 
and  nursing  areas  for  this  important 
national  resource,  and  are  subject  to 
damage  and  to  loss  of  their  ecological 
integrity  bom  a  variety  of  disturtMmces. 

The  HINMSA  directed  NOAA  to 
develop  a  comprehensive  management 
plan  and  implementing  regulations  for 
the  Sanctuary  in  consultation  with 
appropriate  Federal,  State,  and  local 
government  authorities,  as  well  as  other 
interested  persons  (i.e.,  marine  users 
and  the  general  public).  The  purpose  of 
the  Sanctuary  designation  is  to  promote 
the  comprehensive  and  coordinated 
protection  of  the  humpback  whale  and 
its  bebitat,  which  NOAA  has 
determined  can  be  achieved  through 
research,  monitoring,  education,  and 
better  enforcement  of  existing 
regulations. 

NOAA  reviewed  the  scientific 
literature  concerning  potential  impacts 
to  humpback  whales  and  the  existing 
Federal  and  State  regulations  and 
programs  designed  to  protect  humpback 
whales  and  their  habitat,  and  concluded 
that  no  additional  Independent 
regulatory  prohibitions  or  restrictions 


are  needed  for  their  protection  at  this 
time.  NOAA  believes  that  other 
coordinating  and  non-regulatory 
protection  measures  are  needed, 
however,  to  ensure  the  long-term 
recovery  and  vitality  of  humpback 
whales  and  their  habitat.  While  direct 
regulation  is  certainly  one  means  of 
providing  protection  for  resources, 
NOAA  believes  that  education,  research, 
monitoring,  coordination,  and  better 
enforcement  of  existing  laws  are  also 
necessary  to  ensure  comprehensive 
protection  for  humpback  whales  and 
their  habitat. 

NOAA  has  found  that  there  are 
adequate  existing  regulations  in  place  to 
provide  protection  of  humpback  whales 
and  their  habitat  in  Hawaii  at  this  time. 
However,  NOAA,  in  consultation  with 
other  Federal  and  State  agencies, 
resource  managers  and  researchers,  has 
determined  that  enforcement  of  existing 
authorities  needs  to  be  supplemented  to 
provide  for  greater,  coordinated  and 
comprehensive  protection  of  humpback 
whales  and  their  habitat. 
Supplementation  will  be  accomplished 
by  incorporating  certain  existing 
restrictions  as  Sanctuary  regulations. 
Such  action  will  enable  the  Sanctuary  to 
bring  the  humpback  whale  perspective 
to  the  application  of  these  existing 
authorities,  and  to  allow  for 
enforcement  mechanisms  and,  when 
appropriate,  civil  penalties  to  be 
brought  under  the  NMSA  for  violations 
of  such  authorities. 

NOAA  also  recognizes  that  existing 
authorities  do  not  provide  the  necessary 
resources  for  agencies  to  develop 
comprehensive  and  coordinated 
education,  research,  monitoring,  and 
enforcement  programs  to  ensure  the 
continued  viability  of  humpback  whales 
and  their  habitat.  Nor  do  these  laws 
provide  the  degree  of  pubUc  input  into 
managing  these  resources  as  does  the 
NMSA.  NOAA  has  therefore  determined 
that  there  is  a  need  to  supplement  these 
other  non-regulatory  resource  protection 
management  tools,  and  that  the  Hawaii 
Sanctuary  ciui  play  an  integral  role  in 
faciUtatlng  dialogue  and  in  coordinating 
with  the^other  Federal,  State,  and 
county  agencies,  and  the  general  pubUc. 
The  Sanctuary  Management  Plan 
provides  a  comprehensive  and 
coordinated  regime,  that  complements 
existing  efforts,  to  protect,  manage,  and 
conserve  humpback  whales  and  their 
habitat  in  Hawaiian  waters  so  they  may 
be  enjoyed  by  both  present  and  future 
generations. 

Comment  How  will  the  Sanctuary 
provide  more  protection  for  the  whales 
given  that  they  are  already  protected  by 
existing  regulations? 


Response:  NOAA  believes  that 
"protection"  encompasses  more  than 
regulatory  measures.  Education, 
research,  monitoring,  coordination,  and 
enforcement  all  contribute  to  protecting 
Sanctuary  resources.  In  response  to 
public  and  agency  comments,  NOAA  is 
not  issuing  new,  independent  Sanctuary 
prohibitions  or  restrictions  in  Hawaii  to 
protect  humpback  whales  and  their 
habitat.  Instead.  NOAA  will  essentially 
incorporate  existing  regulations  to  make 
up  the  regulatory  {>ortion  of  the 
Sanctuary  management  regime  (see 
previous  comment).  This  will  increase 
protection  for  hiunpback  whales  and 
their  habitat  in  several  ways.  First,  this 
gives  authority  for  the  Hawaii  Sanctuary 
to  be  a  resource  management  agency 
that  actually  "sits  at  the  table"  and 
reviews  permit  applications  for 
potential  harm  to  Sanctuary  resources. 
The  Hawaii  Sanctuary  has  a  different 
and  much  more  focused  mission  than 
any  of  the  other  agencies  in  Hawaii 
inasmuch  as  its  primary  concern  is  to 
ensure  that  humpback  whales  and  their 
habitat  are  not  adversely  impacted. 
Since  the  Sanctuary  is  relying  on 
existing  regulations,  the  Sanctuary  will 
not  issue  independent  permits,  but  will 
work  within  the  existing  permit 
structures  of  agencies  to  ensure  that 
potential  impacts  to  whales  are 
addressed.  Memoranda  of 
Understanding  (MOUs)  with  such 
agencies  will  detail  how  the  Sanctuary 
will  coordinate  in  reviewing  permit 
apphcations. 

Second,  Sanctuary  regulations  also 
provide  the  necessary  authority  for  the 
Sanctuary  to  directly  work  with  Federal 
and  State  enforcement  agencies  to 
coordinate  enforcement  of  permit 
violations.  Although  there  are  several 
different  Federal  and  State  enforcement 
entities,  all  are  facing  severe  financial 
resource  limitations.  The  Sanctuary  can 
supplement  these  limited  resources  and 
enhance  education  and  outreach  efforts 
to  ensure  that  the  public  is  informed 
about  existing  regulations. 

Finally,  the  regulations  may  provide 
an  added  deterrence  to  potential 
violators  in  that  the  Sanctuary  program 
has  a  $100,000  potential  maximum  dvil 
penalty  for  persons  violating  Sanctuary 
regulations  (whale  approach  and 
harassment,  discharges,  and  alteration 
of  the  seabed).  All  Sanctuary  fines 
assessed  as  a  result  of  Sanctuary 
enforcement  actions  will,  however,  be 
based  on  a  civil  penalty  schedule 
developed  for  the  Sanctuary  that  will  be 
made  publicly  available. 

Non-regulatory  features  of  the 
Sanctuary  that  will  provide  greater 
protection  for  humpback  whales  and 
their  habitat  include:  the  SAC,  which 
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can  provide  a  framework  for  continuous 
dialogue  between  the  Sanctuary 
Manager  and  resource  managers, 
researchers,  educators,  enforcement 
agencies,  marine  users,  and  the  public; 
research  used  to  address  management- 
related  issues  and  to  answer  unknown 
questions  such  as  how  and  why  whales 
change  their  behavior  in  response  to 
various  human  distiuhances;  and 
proactive  efforts  to  work  with  existing 
organizations  and  marine  user  groups  to 
produce  and  disseminate  information 
about  how  hiunans  can  minimize  their 
impacts  on  humpback  whales  and  their 
habitat  and  on  the  existing  laws  that 
protect  Sanctuaiy  resources. 

Comment:  Although  Sanctuary 
program  staff  have  stated  that  there  will 
be  no  "new"  Sanctuary  regulations, 
doesn't  the  fact  that  the  Sanctuary  is 
incorporating  existing  regulations  as 
part  of  its  regulatory  structure  constitute 
new  regulations?  How  is  this  different 
than  the  status  quo  in  terms  of  permits, 
veto  authority  over  projects,  and 
enforcement? 

Response:  NOAA  is  essentially 
incorporating  certain  existing  Federal 
and  State  regulations  that  protect 
(directly  and  indirectly)  humpback 
whales  and  their  habitat  into  the 
Sanctuary  management  regime  as 
Sanctuary  regulations.  However,  the 
regulations  do  not  impose  any  new 
restrictions  inasmuch  as  the  regulations 
only  impose  the  substantive  restrictions 
which  were  already  in  place  before  the 
designation  of  the  Sanctuary.  They  do 
not  place  any  additional  prohibitions  or 
restrictions  on  marine  users  aside  from 
those  that  already  exist.  Nor  do  the 
Sanctuary  regulations  provide  authority 
to  require  and  issue  Sanctuary  permits. 
The  Sanctuary  is  developing  MOUs 
with  appropriate  Federal  and  State 
agencies  to  facilitate  the  review  by  the 
Sanctuary  of  other  agency  permit 
applications  for  activities  that  could 
impact  Sanctuary  resources,  and,  if 
necessary,  provide  recommendations  to 
the  agency  considering  issuing  a  permit 
on  ways  to  prevent,  minimize,  or 
mitigate  harm  to  these  resources.  These 
would  be  recommendations  only,  and 
the  permitting  agency  ultimately 
determines  whether  to  include  the 
recommendations  as  part  of  its  permit 
conditions.  The  Sanctuarv  regulations 
do  not  provide  the  authority  for  NOAA 
to  veto,  deny,  or  approve  permits  issued 
or  authorized  by  these  other  agencies. 
The  only  "new"  feature  of  these 
regulations  would  be  that  if  an  activity 
is  conducted  without  a  required  permit, 
or  in  violation  of  the  terms  and 
conditions  of  an  existing  permit,  such 
action  would  be  a  violation  of  the 
Sanctuary  regulations.  The  Sanctuary 


would  then  coordinate  with  the 
appropriate  Federal  or  State  agency  on 
any  necessary  enforcement  actions.  This 
regime  is  consistent  with  the  input 
NOAA  received  throughout  the  public 
process  from  Federal  and  State  agencies, 
resource  managers,  researchers  and 
others  regarding  the  adequacy  of 
existing  regulations  as  they  pertain  to 
protection  of  humpback  whales  and 
their  habitat  in  Hawaii. 

Comment:  The  current  humpback 
whale  approach  regulations  are  flawed. 
The  Sanctuary  should  create  a  "right  of 
safe  passage"  or  show  some  "intent  to 
harass"  so  that  as  the  humpback  whale 
populations  continue  to  increase  and 
vessel-whale  interaction  becomes  more 
common,  vessel  operators  will  still  be 
allowed  to  transit  an  area  without  fear 
of  being  cited  for  a  violation  of  an 
approach  regulation. 

Response:  hi  1987,  the  National 
Marine  Fisheries  Service  (NMFS) 
published  an  interim  rule  under  the 
ESA  (52  FR  44912)  establishing  a  100- 
yard  approach  limit  for  vessels  (or 
people),  a  300-yard  vessel  approach 
limit  in  cow/calf  areas,  and  a  1000-foot 
overflight  limit  to  provide  better 
protection  for  humpback  whales  and  to 
minimize  the  effects  of  increasing  vessel 
traffic  on  hiunpback  whales.  A  final  rule 
was  published  by  NMFS  in  January 
1995  (60  FR  3775)  that  retained  the  100- 
yard  vessel  approach  limits  and  1000- 
foot  overflight  limit,  but  eliminated  the 
300-yard  cow-calf  areas. 

NOAA  recognizes  a  difference 
between  approach  and  proximity  to 
humpback  whales,  and  that  whales  may 
approach  vessels.  The  100-yard 
approach  regulation  clearly  states  that 
approaching  (moving  toward)  a 
humpback  whale  within  the  prescribed 
limits  is  prohibited.  A  vessel  would  not 
ordinarily  violate  the  regulation  by 
inadvertently  being  inside  the  100-yard 
limit,  or  if  a  humpback  whale  surfaces 
or  approaches  within  100  yards  of  a 
vessel.  NMFS  Enforcement  agents  and 
the  NOAA  Office  of  General  Counsel 
(GC)  assess  alleged  violations  on  a  case 
by  case  basis  to  determine  whether  an 
approach  has  occurred,  and  whether  an 
enforcement  action  is  warranted.  The 
existing  approach  regulations  appear  to 
have  successfully  achieved  protection 
for  the  whale  while  avoiding 
enforcement  actions  for  merely  being 
within  100  yards  of  a  whale. 

The  National  Marine  Sanctuary 
Program  is  incorporating  the  NMFS 
approach  prohibitions  into  die 
Sianctuary  management  regime.  The 
Sanctuary  program  cannot 
independently  make  changes  to 
regulations  promulgated  under  other 
authorities  (MMPA.  ESA,  or  any  other 


Federal  or  State  regulation).  The 
Sanctuary  program,  however,  recognizes 
the  concerns  of  the  boating  community 
over  the  enforcement  of  these 
regulations  and  the  potential  conflict 
due  to  increases  in  both  the  whale 
populations  and  in  boating  activities  in 
Hawaii.  The  Hawaii  Sanctuary  will  help 
coordinate  and  faciUtate  dialogue 
between  concerned  boaters  and  NMFS 
(Office  of  Protected  Species  and  Office 
of  Enforcement)  and  NOAA-GC.  hi 
addition,  the  Sanctuary  Management 
Plan  will  undergo  a  formal  evaluation 
after  five  years,  including  a 
determination  of  the  effectiveness  of  the 
Sanctuary  regulations  at  protecting 
Sanctuary  resources,  and  their  impacts 
on  marine  users. 

Comment:  The  Sanctuary  should,  in 
cooperation  with  boat  operators, 
promote  proper  disposal  of  sewage  from 
boat  heads,  encourage  compliance  with 
existing  laws,  and  help  implement 
existing  regulations  and  programs. 

Response:  NOAA  agrees.  Water 
quality  is  one  component  of  the 
humpback  whale  habitat  that  many 
people  want  to  see  improved  and 
maintained.  The  Sanctuary  can  use  the 
expertise  available  on  the  SAC  and 
associated  working  groups  to  work  with 
the  boating  community  and  operators  to 
develop  voluntary  education  programs 
aimed  at  achieving  proper  vessel  sewage 
disposal  and  compliance  with  existing 
regulations.  The  Sanctuary  is  also 
supplementing  existing  regulations  that 
pertain  to  discharges  or  deposits  that 
could  affect  humpback  whales  or  their 
habitat  by  making  illegal  discharges  or 
deposits  a  Sanctuary  violation. 

Future  Regulations 

Comment:  The  Sanctuary  has  not 
provided  a  guarantee  that  there  will  be 
no  new  Sanctuary  regulations  in  the 
future. 

Response:  NOAA  cannot  make  the 
guarantee  that  future  regulations  will 
never  be  necessary.  It  is  possible  that 
someday  resource  managers  may 
identify  a  specific  type  of  activity  that 
could  negatively  impact  Sanctuary 
resources  or  create  conflicts  among 
other  Sanctuary  users.  While  other  non- 
regulatory  options  would  be  pursued 
first,  regulation  is  one  type  of 
management  tool  that  NOAA  may 
choose  to  consider  in  order  to  protect 
Sanctuary  resources  or  minimize  user 
conflict.  NOAA  could  not  issue  a  new 
regulation,  however,  without  first  going 
through  an  extensive  public  review  and 
comment  process  (see  following 
response).  The  Governor  would  also 
have  the  opportunity  to  object  to  any 
new  Sanctuary  regulation  as  it  pertains 
to  State  waters. 


IMI 


Comment:  Should  new  regulations  be 
jiecessary  in  the  future,  what  is  the 
process? 

Response:  NOAA  must  first  identify 
and  support  that  there  is  a  need  for  a 
new  regulation  (e.g.,  that  a  Sanctuary 
resource  is  being,  or  could  be  negatively 
affected  by  some  activity  or  that  an 
activity  is  creating  a  conflict  among 
Sanctuary  users).  NOAA  would  work 
with  other  Federal  and  State  resource 
management  agencies,  the  research 
community  and  affected  user  groups  to 
collect  all  relevant  and  available 
information  and  scientific  data  that  will 
be  used  to  more  clearly  define  the 
problem  and  identify  potential 
solutions.  NOAA  will  also  seek  advice 
and  recommendations  from  the  SAC 
and  other  resource  management 
agencies  prior  to  initiating  any 
rulemaking. 

If  after  coordinating  with  existing 
agencies  and  the  SAC  a  decision  is 
made  to  propose  a  new  regulation, 
NOAA  is  required  to,  at  a  minimum, 
follow  the  procedures  of  the 
Administrative  Procedure  Act,  requiring 
that  adequate  public  notice  and 
opportimity  for  public  comment  be 
given  for  any  new  regulation.  Further,  if 
NOAA  proposed  a  regulation  outside  of 
the  scope  of  regulations  bsted  in  the 
Sanctuary  Designation  Document, 
NOAA  would  be  legally  required  to 
follow  the  procedures  of  the  designation 
process,  including  public  review  and 
comment,  at  least  one  public  hearing, 
preparation  of  a  Supplemental  EIS,  and 
gubernatorial  review  and  non-objection. 
If  the  Governor  objects,  the  regulation 
would  not  take  effect  in  State  waters. 
Finally,  if  NOAA  proposed  to 
substantively  amend  an  existing 
regulation,  NOAA  must  provide  for 
public  review  and  comment  and, 
although  not  legally  required  to  do  so, 
has  agreed  that  if  the  Governor  objects 
the  amendment  would  not  take  effect  in 
State  waters. 

Comment:  There  should  be  no  new 
regulations  unless: 

(i)  The  need  for  a  new  regulation  is 
clearly  demonstrated; 

(ii)  the  disturbance  results  in  loss  of 
humpback  whale  life; 

(iii)  the  negative  impacts  of  the 
activity  have  been  documented  and 
substantiated  by  legitimate  research; 
and 

(iv)  regulations  are  first  approved 
imanimously  by  the  SAC. 

Response:  NOAA  agrees  that  there 
should  not  be  any  new  sanctuary 
regulations  unless  there  is  a 
demonstrated  need.  NOAA  will  work 
closely  with  existing  agencies,  the  SAC, 
the  scientific  community,  and  marine 
users  to  identify  and  clarify  any 


potential  problems  before  promulgating 
new  regulations.  NOAA  will  make  all 
efforts  to  collect  existing  relevant 
scientific  data  or  provide  resources  to 
fund  research  if  necessary  to  investigate 
the  nature,  scope,  and  cause  of  such 
problems. 

NOAA  does  not  agree,  however,  that 
it  should  only  regulate  an  activity  if  the 
activity  is  found  to  kill  a  himipback 
whale.  NOAA  finnly  believes  that 
resource  protection  should  be  proactive 
in  nature  and  be  responsive  to  potential 
problems  as  they  arise — this  means 
acting  when  the  problem  is  identified 
and  confirmed,  rather  than  waiting  until 
after  a  death  occurs  before  taking  any 
action. 

NOAA  fully  intends  to  seek  input 
bom  the  SAC  on  the  scope  of  any 
potential  problems  as  well  as  solutions 
on  how  to  solve  those  problems 
(regulatory  and  non-regulatory).  NOAA 
views  this  SAC  input,  as  well  as  those 
from  other  agencies  and  the  pubhc,  as 
extremely  important  in  shaping 
Sanctuary  policy.  NOAA  disagrees, 
however,  that  it  must  first  seek 
"unanimous  approval"  by  the  SAC 
before  it  could  ever  consider  issuing  a 
regulation.  The  SAC  is  an  advisory  body 
whose  role  is  to  provide  advice  and 
recommendations  to  the  Sanctuary 
Manager  on  poUcy  issues,  including 
regulation.  Unanimous  approval  is  not 
necessary  and  is  imreahstic  given  the 
broad  spectrum  of  interests  represented 
on  the  SAC.  NOAA  will  consider  the 
advice  and  recommendations  of  the 
SAC,  as  well  as  comments  received 
during  the  general  pubUc  comment 
period  on  a  proposed  regulation,  to 
evaluate  whether  to  proceed  with 
promulgating  a  new  regulation. 

Comment:  The  Sanctuary  program 
should  develop  a  more  detailed 
definition  of  habitat  in  the  regulations  to 
clarify  how  the  Sanctuary  will  interface 
with  other  permitting  agencies. 

Response:  NOAA's  humpback  whale 
habitat  definition  for  the  Sanctuary  was 
developed  to  be  consistent  with  those 
habitat  definitions  of  the  MMPA  and  the 
ESA.  At  this  time,  humpback  whale 
habitat  is  based  on  known  whale 
distributions  and  on  those  activities  and 
behaviors  that  occur  in  these  areas. 
More  scientific  research  is  needed  to 
investigate  those  specific  chemical, 
physical,  and  biological  comp>onents  of 
the  marine  environment  that  are  truly 
an  important  or  necessary  component 
for  humpback  whales  before  a  more 
precise  definition  can  be  proposed.  This 
is  also  the  primary  reason  the  Sanctuary 
is  relying  on,  and  only  supplementing, 
other  authorities  that  regulate 
discharges  and  alteration  of  seabed 
activities. 


As  noted  in  an  earher  response,  the 
Hawaii  Sanctuary  is  currently 
developing  MOUs  with  relevant  Federal 
and  State  agencies  to  more  clearly 
define  the  types  of  permits  the 
Sanctuary  would  vaview  and  specific 
procedures  for  Sanctuary  review  and 
comment.  The  draft  MOUs  are  included 
in  Appendix  F  of  the  FEIS/MP. 

Comment:  New  regulations  are  not 
needed  and  NOAA  should  focus  on 
research  and  education  only. 

Response:  NOAA  disagrees.  Resource 
protection  is  the  primary  goal  of  the 
National  Marine  Sanctuary  Program  and 
NOAA,  as  a  co-manager  in  partnership 
with  other  Federal  and  State  agencies, 
must  be  able  to  provide  adequate    " 
protection  for  those  resoim»s.  NOAA 
has  determined  that  a  national  marine 
sanctuary  must  have  some  minimum 
level  of  regulation  as  part  of  a 
Sanctuary's  management  regime, 
primarily  to  protect  Sanctuary 
resources.  As  detailed  in  earUer 
responses,  additional  protection  is 
needed  for  humpback  whales  and  their 
habitat,  and  incorporating  certain 
existing  regulations  into  the  Sanctuary 
management  regime  adds  more 
protection.  Without  having  a  direct  role 
or  authority  to  manage  resources  of  the 
Sanctuary,  NOAA  would  not  be  able  to 
fulfill  the  responsibilities  imposed  by 
the  HINMSA  to  comprehensively 
manage  and  protect  the  Sanctuary  and 
its  printiary  resources,  the  himipback 
whale  and  their  habitat.      , 

Furthermore,  NOAA  would  be 
constrained  in  its  abiUty  to  expend 
Sanctuary  resources  to  enhance 
enforcement  of  these  existing 
regulations  if  it  did  not,  at  a  minimum, 
incorporate  certain  existing  restrictions 
as  Sanctuary  regulations.  Such 
enhanced  enforcement  is  an  integral 
component  of  the  Sanctuary's 
management  regime  protective 
measures,  and  is  consistent  with  the 
overall  recommendations  contained  in 
the  Hawaii  Ocean  Resources 
Management  Plan  (ORMP). 

Like  research  and  education, 
regulation  and  enforcement  are 
management  tools  necessary  to  protect 
Sanctuary  resources.  Further,  additional 
Sanctuary  resources  could  be  wisely 
spent  to  enhance  existing  enforcement 
efforts  by  NMFS,  die  State  Department 
of  Health  (DOH),  or  Department  of  Land 
and  Natural  Resources  (DLNR).  Such 
enhancement  could  be  in  the  form  of 
funding  for  educational  materials  about 
what  protective  regulations  currently 
exist  for  the  humpback  whale  and  its 
habitat,  for  convening  workshops  for 
ocean  usere  to  discuss  enforcement 
activities,  or  for  funding  research  to 
determine  adequacy  of  enforcement 
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actions.  Furthermore,  the  Sanctuary 
Program  is  examining  the  feasibility  of 
funding  additional  monitoring  or 
enforcement  positions  within  DOH  and 
DLNR. 

Comment:  NOAA  sl)puld  support 
compliance  with  existing  regulations. 

Response:  NOAA  agrees,  and  has 
identified  this  alternative  as  the 
preferred  regulatory  alternative.  NOAA 
believes  this  regulatory  alternative  vdll 
best  allow  the  Sanctuary  to  fulfill  its 
responsibilities  to  protect  Sanctuary 
resources  without  unnecessarily 
dupUcating  existing  Federal  and  State 
agency  rules  and  regulations  that 
provide  protection  (directly  or 
indirectly)  to  humpback  whales  or  their 
habitat.  This  alternative  also  addresses 
the  concerns  raised  regarding  additional 
Sanctuary  regulations  and  permits.  The 
Sanctuary  regulations  have  no 
requirements  to  obtain  separate 
Sanctuary  permits  to  conduct  otherwise 
prohibited  activities. 

Comment:  NOAA  should  not 
supplement  existing  regulations  because 
there  is  a  real  potential  for  future  and 
more  stringent  regulations,  and  for 
higher  fees,  fines,  and  penalties. 

Response:  NOAA  disagrees.  The  final 
Sanctiiary  regulations  are  limited  in 
scope  fb  essentially  incorporating  those 
existing  Federal  and  State  regulations 
that  protect  the  humpback  whale  and  its 
habitat.  It  is  impossible  for  NOAA  to 
predict  whether  new  regulations  will 
ever  be  needed  or  if  they  will  be  more 
stringent.  The  procedures  for  issuing 
new  regulations,  however,  will  involve 
broad  public  input  and  gubernatorial 
review  (see  earlier  response). 

NOAA  has  never  proposed  any 
mandatory  user  fees  for  the  Sanctuary. 
Further,  in  1996  the  HINMSA  was 
amended,  in  part,  to  prohibit  NOAA 
from  instituting  any  user  fee  under  the 
HINMSA  or  NMSA  for  any  activity 
within  the  Sanctuary  or  any  use  of  the 
Sanctuary  or  its  resources.  Accordingly, 
mandatory  user  fees  for  the  Sanctuary 
cannot  be  imposed.  The  only  fees  will 
be  those  assessed  by  other  Federal,  State 
and  county  agencies. 

To  alleviate  the  pubUc's  concern  that 
any  violation  of  a  Sanctuary  regulation 
will  resuh  in  the  assessment  of  the 
maximum  $100,000  dvil  penalty, 
NOAA's  Office  of  General  Ckiunsel  is 
developing  a  civil  penalty  schedule  for 
the  Sanctuary,  which  will  be  made 
publicly  available.  The  civil  penalty 
schedule  will  identify  the  ranges  of 
fines  that  could  be  assessed  for  violating 
Sanctuary  regulations,  taking  into 
account  such  factors  as  number  of  prior 
violations  and  the  severity  or  type  of 
violation. 


Comment:  NOAA  should  adopt 
comprehensive  regulations  to  protect 
the  humpback  whale  and  its  habitat. 
Since  the  MMPA  and  ESA  are  currently 
being  watered  down,  the  Sanctuary 
should  have  independent  regulations  to 
provide  supplemental  protection. 

Response:  While  NOAA  agrees  that  a 
complete  suite  of  independent 
Sanctuary  regulations  and  permits  may 
provide  greater  protection  for  humpback 
whales,  it  also  recognizes  the  concerns 
raised  by  other  Federal.  State,  and 
county  agencies  and  marine  users 
regarding  dupUcative  laws  and  multiple 
permitting  processes.  Because  this 
Sanctuary  protects  the  humpback  whale 
and  its  habitat  which  are  already 
protected  by  other  Federal  and  State 
authority.  NOAA  has  attempted  to  craft 
a  resource  protection  plan  that  does  not 
add  unnecessary  regulation,  permits,  or 
time  requirements.  As  such.  NOAA 
believes  that  working  cooperatively 
with  other  agencies  will  best  allow 
NOAA  to  achieve  its  limited  resource 
protection  goals  while  minimizing  any 
adverse  impact  on  other  agencies  and 
Sanctuary  users.  If  significant  changes 
to  existing  authorities  occiir.  NOAA 
may  re-evaluate  the  Sanctuary 
regulations  to  determine  whether  they 
should  be  amended. 

Comment:  NOAA  should  adopt  strict 
regulations  on  marine  users  and 
activities  to  protect  humpback  whales 
and  their  habitat  so  that  it  has  direct 
authority  to  provide  more  protection  for 
humpback  whales  and  a  greater  ability 
to  prevent  those  actions  that  do  harm 
humpback  whales  or  their  habitat. 

Response:  NOAA  disagrees.  This 
regulatory  alternative  is  not  presently 
justified  by  the  available  data 
concerning  imfMCts  to  humpback 
whales  or  their  habitat. 

Comment:  National  marine 
sanctuaries  should  entail  ecosystem 
based  management.  NOAA  should  issue 
regulations  to  protect  the  ecosystem  so 
that  it  can  address  the  true  resource 
management  needs  in  Hawaii. 

Response:  NOAA  does  not  agree  that 
all  marine  resources  should  be  included 
in  the  Sanctuary  and  that 
comprehensive  regulations  for 
ecosystem  management  be  implemented 
at  this  time.  NOAA  is  required  by  the 
HINMSA  to  identify  other  areas  and 
ecosystems  of  national  significance  for 
possible  inclusion  in  the  Sanctuary. 
NOAA  agrees  that  an  ecosystem -based 
Sanctuary  should  be  given  more 
consideration,  and  has  detailed  a 
process  in  Part  V(c)  of  the  final 
management  plan  (Sanctuary 
Resources),  that  will  involve  substantial 
input  bom  the  SAC.  other  agencies,  and 
members  of  the  public  prior  to 


including  additional  marine  resources 
or  ecosystems.  This  process  will  clearly 
identify  and  clarify  what,  if  any,  such 
resources  should  be  included  in  the 
Sanctuary  and  what  role  the  Sanctuary 
should  take  in  their  management  and 
protection. 

Fishing 

Comment:  The  Sanctuary  will  restrict 
fishing  in  Hawaii. 

Response:  NOAA  disagrees.  The 
proposed  management  plan  and 
regulations  for  the  Sanctuary  did  not 
include  the  regulation  of  fishing 
activities.  The  final  management  plan 
and  regulations  have  not  changed. 
Moreover,  fishing  is  not  included  as  an 
activity  listed  in  the  scope  of  activities 
in  the  Designation  Document  as  being 
subject  to  regulation.  Thus,  any 
regulation  of  fishing  would  constitute  a 
change  in  the  term  of  the  designation,  as 
contained  in  the  Designation  Docimient 
for  the  Sanctuary,  for  which  the 
Secretary  of  Commerce  must  comply 
with  the  applicable  requirements  of 
section  304  of  the  NMSA.  Such 
requirements  include  providing  the 
Western  Pacific  Regional  Fishery 
Management  Council  (WESPAC)  with 
the  opportunity  to  determine  if  fishing 
regulations  are  necessary  and  if  so.  to 
draft  such  regulations  for  the  Sanctuary. 
NOAA  would  also  consult  with  the 
State  and  the  SAC,  as  well  as  the  fishing 
industry  to  determine  an  appropriate 
course  of  action  to  address  concerns 
over  impacts  to  Sanctuary  resources 
from  fishing  activities.  Further,  NOAA 
would  be  required  to  solicit  public 
comments,  conduct  at  least  one  public 
hearing,  and  prepare  a  Supplemental 
EIS.  Finally,  the  Governor  of  Hawaii 
would  have  the  ability  to  review  and 
veto  the  amendment  to  the  Designation 
Document  and  new  Sanctuary 
regulation  before  it  can  take  effect  in 
State  waters. 

All  fishing  activities  in  Federal  waters 
are  managed  by  WESPAC  and  NMFS, 
and  in  State  waters  by  the  DLNR.  There 
is  little  evidence  to  indicate  that 
humpback  whales  extensively  feed 
while  in  Hawaiian  waters  (though 
opportunistic  feeding  may  occur).  As 
such,  whales  and  fishermen  do  not 
extensively  interact,  or  at  least,  at  a  level 
necessitating  the  creation  of  Sanctuary 
regulations  governing  fishing  activities. 
While  fishermen,  as  well  as  other 
marine  users,  are  subject  to  the  existing 
NMFS  regulations  prohibiting 
approaches  closer  than  100-yards, 
current  enforcement  data  confirms  this 
relatively  low  level  of  disturbance  as 
fishermen  have  never  been  cited  for 
harassing  a  whale  in  Hawaii.  In  fact, 
most  fishermen  fish  in  areas  that  do  not 


have  high  whale  concentrations  because 
of  claims  that  whales  scare  the  fish 
away. 

The  Hawaii  Sanctuary  recognizes  the 
importance  of  fishing  for  livelihood  and 
enjoyment  in  Hawaii.  Additionally,  the 
Sanctuary  recognizes  the  importance  of 
protecting  Native  Hawaiian  fishing  and 
gathering  rights  and  will  work  to  ensiue 
these  are  not  unnecessarily  impacted  by 
new  regulations. 

Enforcement  and  Penalties 

Comment:  Qvil  penalties  implies  an 
"all  or  nothing"  approach  to 
enforcement.  The  potential  economic 
consequences  of  scaring  boaters  with 
excessive  fines  should  be  noted.  The 
fine  structure  should  be  expanded  to 
include  degrees  of  violations,  both 
intentional  and  unintentional.  The 
inadvertent  accident  of  a  well-meaning 
citizen  should  not  be  the  grounds  for  a 
severe  penalty.  Who  will  develop  the 
penalty  structure?  What  public  review 
process  will  the  penalty  structxu^  go 
through.  The  $100,000  maximum 
potential  fine  is  scary  to  ocean  users. 
The  Sanctuary  needs  to  clarify  what 
maximimi  fines  are  for  certain  types  of 
violations. 

Response:  The  civil  penalty  section  of 
the  Hawaii  Sanctiiary  regulations 
(§922.186)  describes  the  maximum 
statutory  dvil  penalty,  $100,000,  that 
can  legally  be  assessed  for  a  violation  of 
the  NMSA.  HINMSA.  or  any  regulation 
or  permit  issued  under  those  laws.  A 
dvil  penalty  schedule  for  the  Sanctuary 
with  recommended  minimum  and 
maximum  penalties  will  be  developed 
by  the  NOAA's  Office  of  General 
Counsel  for  Enforcement  and  Litigation 
with  input  from  the  Office  of  Law 
Enforcement,  in  consultation  with  the 
Sanctuary  program.  The  schedule  will 
set  forth  a  range  of  dvil  penalties  that 
could  be  assayed  for  a  violation  of  each 
Sanctuary  prohibition,  taking  into 
account  aggravating  and  mitigating 
factors  such  as  prior  violations  and  the 
severity  of  the  violation.  The  dvil 
penalty  schedule  will  be  made  publidy 
available  and  will  be  similar  to  other 
penalty  schedules  that  are  presently 
available  for  other  sanctuary  sites  (e.g.. 
Key  Largo.  Looe  Key).  This  schedule 
should  alleviate  concerns  over  the 
maximum  potential  penalty  being 
assessed  for  minor  infarctions  of  the 
law. 

Penalties  for  regulaticms  estabfished 
under  the  NMSA  are  created  under  civil 
law  and  therefore  differ  from  some  of 
those  estabUshed  undw  other  Federal/ 
State  jurisdictions  within  the  Sanctuary 
(those  established  under  criminal  law). 
This  will  have  both  positive 
environmental  benefits  and  overall 


positive  sodoeconomic  benefits  for  the 
Sanctuary.  The  resources  of  the 
Sanctuary  will  receive  a  greater  level  of 
protection  by  providing  dvil  authority 
to  other  agencies  through  cross- 
deputization.  Enforcement  of 
regulations  is  best  fadUtated  by 
agencies  cross  deputizing  to  enforce 
civil  penalties. 

Civil  authority  and  coordinated 
enforcement  under  the  NMSA  have 
positive  sodoeconomic  impacts  on 
sodety  in  general  in  that  there  are  cost 
savings  to  the  pubUc  when  agencies  can 
share  authorities  and  combine  hiunan 
and  material  resources.  The  Sanctuary 
regulations  provide  supplemental  dvil 
penalty  options.  In  some  cases,  dvil 
may  be  more  appropriate  than  criminal. 
In  some  cases,  use  of  both  dvil  and 
criminal  may  be  appropriate.  The 
resources  can  be  bistter  protected  when 
there  are  more  options  for  individuals 
enforcing  the  regulations.  This,  in  turn, 
shoiUd  lead  to  greater  environmental 
and  sodo-economic  benefits. 

Civil  authority  lends  itself  more  freely 
to  an  educational  and  interpretive 
approach  to  enforcement  of  regulations 
in  national  marine  sanctuaries.  Simply 
the  message  that  something  is  a 
Sanctuary  violation  is  all  that  is  needed 
to  achieve  compUance  fivm  the  vast 
majority  of  Sanctuary  users.  This 
concept  underscores  one  of  the  most 
important  goals  of  a  Sanctuary 
enforcement  program — to  obtain 
through  education,  voluntary 
compliance  with  regulations  protecting 
(directly  and  indirectly)  humpback 
whales  and  their  habitat. 

Many  commenters  have  expressed 
concern  about  the  discretion  of 
enforcement  officers  in  handUng 
violations.  Such  discretion  is  applied  on 
a  case-by-case  basis  and.  as  a  result, 
most  violations  are  addressed  through 
written  or  verbal  warnings.  Qvil 
penalties  are  recommended  by  the 
NOAA-GC  enforcement  attorney  upon 
completion  of  an  investigation  by  the 
enforcement  officer  and  review  of  the 
case  spedfics,  and  will  be  guided  by  the 
Sanctuary  civil  penalty  schedule. 

Comment:  The  Sanctuary  brings  the 
added  potential  for  people  to  get  their 
vessels  seized. 

Response:  In  addition  to  vessel 
seizure  provisions  contained  within  the 
ESA.  the  MMPA,  and  other  fishery, 
customs,  and  boater  laws,  the  NMSA 
also  contains  provisions  that  authorize 
vessel  seizure  in  connection  with  or  as 
a  result  of  any  violation  of  the  NMSA 
or  the  implementing  regulations  for  the 
Hawaii  Sanctuary.  However,  it  is 
imlikely  that  NOAA  would  seize 
someone's  vessel  for  violating  the 
humpback  whale  approach  and 


harassment  regulations  unless  seizure  is 
necessary  because  the  violation  was 
particularly  egregious,  or  if  there  was  a 
risk  the  violator  intended  to  leave 
Hawaiian  waters. 

User  Fees 

Comment:  Mandatory  user  fees  are 
inevitable  if  the  Sanctuary  is  adopted, 
and  will  be  estabhshed  either  by  NOAA 
or  by  Congress. 

Response:  NOAA  acknowledges  the 
near  universal  public  and  agency 
opposition  of  "user  fees"  to  fund  and 
manage  individual  sanctuaries.  NOAA 
did  not  propose  broad-based  mandatory 
user  fees  in  the  DEIS/MP.  Further,  in 
1996,  the  HINMSA  was  amended,  in 
part,  to  prohibit  NOAA  from  instituting 
any  user  fee  under  the  HINMSA  or 
NMSA  for  any  activity  within  the 
Sanctuary  or  any  use  of  the  Sanctuaiy 
or  its  resources.  NOAA  has  clarified 
references  to  user  fees  in  the  final 
management  plan  to  eliminate  any 
confusion  over  this  issue. 

Comment:  The  Sanctuary  will  collect 
fees  through  special  use  permits. 

Response:  NOAA  has  not  provided  for 
the  issuance  of  spedal  use  permits  in 
Hawaii.  NOAA  has  generally  only 
issued  spedal  use  permits  in  a  few 
sanctuaries  to  allow  an  activity  to  occur 
that  would  otherwise  be  prohibited  by 
a  spedfic  Sanctuary  regulation.  The 
Hawaii  Sanctttary  has  not  proposed,  in 
either  the  DEIS/MP  or  FEIS/MP,  issuing 
independent  permits,  induding  spedal 
use  permits. 

Socio-Economic  Impacts 

Comment:  The  Sanctuary  proposes  to 
incorporate  the  National  Marine 
Fisheries  Service  humpback  whale 
approach  regulations  that  were 
amended  in  1994.  The  Sanctuary  should 
anal3nce  the  sodo-economic  impacts  of 
these  1994  amendments. 

Response:  The  Sanctuary  program  has 
no  direct  jurisdiction  over  the  MMPAx)r 
its  amendments  which  v^re  signed  into 
law  by  Congress  in  1994.  Congress,  in 
coordination  with  affected  agendes, 
must  consider  the  environmental  and 
sodo-economic  impacts  of  new  or 
modified  laws  and  regulations  prior  to 
their  enactment.  The  Sanctuary  program 
is  not  required  to  evaluate  the  socio- 
economic impacts  of  the  1994 
amendments  to  the  MMPA.  However. 
NOAA  has  assessed  the  sodo-economic 
impacts  of  incorporating  the  NMFS 
regulations  into  the  Sanctuary's 
management  regime.  Based  on  the 
assessment,  NOAA  has  determined  that 
there  will  be  minimal,  if  any.  negative 
sodo-economic  consequences 
assodated  with  incorporation  of  the 
regulations  into  the  Sanctuary's 
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management  regime.  Part  IV  of  the  FEIS/ 
MP  discusses  socio-economic 
consequences  more  in-depth. 

Comment:  The  socio-economic 
impacts  of  future  regulations  has  not 
been  clearly  articulated  in  Part  IV  (the 
socio-economic  impacts  analysis 
se<;tion)  of  the  DEIS/MP. 

Response:  NOAA  has  not  assessed  the 
socio-economic  impacts  for  future 
regulations  because  the  need  or 
likehhood  of  such  regulation  is 
specxilative.  NOAA  has  determined, 
based  on  existing  information,  that  no 
new  regulatory  prohibitions  or 
restrictions  are  needed  to  protect 
humpback  whales  and  their  habitat. 
NOAA  cannot  say  if  new  regulations 
will  be  needed  in  the  future,  how 
restrictive  they  will  be,  or  which  user 
groups  will  be  affected. 

Comment:  Unnecessary  Sanctuary 
regulations  and  restrictions  will  have  a 
direct  negative-effect  on  the  cost  of 
transporting  goods  between  neighbor 
islands. 

Response:  NOAA  is  not  adding  any 
new  independent  regulatory 
prohibitions  or  restrictions  to  those 
already  in  place.  Rather.  NOAA  is 
essentially  incorporating  certain 
regulations  already  in  existence  to 
protect  himipback  whales  and  their 
habitat.  For  example,  the  lOO-yard 
humpback  whale  approach  regulations 
have  been  in  place  and  enforced  by 
NMFS  since  1987.  These  regulations 
have  not  had  significant  adverse  effects 
on  the  cost  of  transporting  goods 
between  islands,  and  could  only  impact 
the  cost  of  transporting  goods  if  a  vessel 
captain  was  in  violation  of  these 
regulations. 

Comment:  NOAA  should  exempt  all 
commercial  transport  activities  from 
Sanctuary  regulations  because  of 
negative  economic  impacts. 

Response:  NOAA  does  not  agree  that 
commercial  transport  should  be  singled 
out  as  the  only  industry  that  should  be 
exempted  from  the  Sanctuary 
regulations.  The  Sanctuary  regulations 
essentially  incorporate  certain  existing 
restrictions  as  Sanctuary  regulations  and 
do  not  add  independent  Sanctuary 
regulatory  prohibitions  or  restrictions, 
permits,  or  approval  requirements 
beyond  what  is  already.  Consequently, 
the  Sanctuary  will  not  pose  negative 
socio-economic  impacts  on  the 
commercial  transport  industry. 
Exempting  commercial  transport 
activities  from  the  Sanctuary  regulations 
is  neither  necessary  nor  consistent  with 
achieving  the  purposes  of  the  HINMSA. 
The  commercial  transport  industry  has 
never  been  cited  for  whale  harassment. 


m.  Summary  of  the  Final  Management 
Plan 

The  final  management  plan  for  the 
Hawaiian  Islands  Humpback  Whale 
National  Marine  Sanctuary  sets  forth  the 
Sanctuary's  location  and  provides 
background  information  on  humpback 
whales  and  their  habitat,  other  marine 
resources  located  in  Hawaii,  and  human 
uses  of  the  area.  The  final  management 
plan  describes  the  resource  protection, 
research  and  long-term  monitoring, 
education  and  interpretive  programs, 
and  details  specific  activities  to  be 
undertaken  in  each  program.  The  final 
management  plan  also  includes  a 
discussion,  by  program  area,  of  agency 
roles  and  responsibiUties  and  a 
description  of  Sanctuary  administration, 
including  the  estabhshment  of  a  SAC. 
Major  components  of  the  final 
management  plan  are  siunmarized 
below. 

Resource  Protection 

Unlike  most  other  national  marine 
sanctuaries,  which  are  based  on 
protecting  and  managing  a  marine 
ecosystem  environment,  the  only 
resources  included  for  protection  and 
management  under  the  Sanctuary 
regime  are  humpback  whales  and  their 
habitat.  Thus,  the  highest  management 
priority  for  the  Sanctuary  is  the  long- 
term  protection  of  the  humpback  whales 
and  their  habitat  in  Hawaii.  In  addition 
to  the  HINMSA,  the  humpback  whale  is 
specifically  protected  by  two  other 
Federal  laws.  The  humpback  whale  is 
hsted  as  an  endangered  species  under 
the  ESA,  and  is  protected  under  the 
MMPA,  both  administered  by  NOAA's 
NMFS.  As  many  of  the  activities 
affecting  humpback  whales  and  their 
habitat  are  presently  regulated  or 
governed  by  these  and  other  existing 
Federal,  State  and  county  authorities, 
the  Sanctuary  management  will 
primarily  work  with  these  authorities  to 
ensiu«  comprehensive,  complementary, 
coordinated  and  more  efficient 
management  and  protection  of 
humpback  whales  and  their  habitat. 
Sanctuary  management  will  also  work 
with  existing  Federal  and  State 
enforcement  entities  to  coordinate 
enforcement  efforts,  develop  annual 
enforcement  plans,  and  respond  to 
public  concerns. 

The  goals  and  objectives  of  the 
Resource  Protection  Program  are 
designed  to  reinforce,  complement  and 
coordinate  existing  management  and 
regulatory  efforts;  fill  gaps  in  existing 
authorities;  enhance  pubhc 
participation  and  awareness  in 
protecting  humpback  whales  and  their 
habitat;  address  some  of  the  problems, 


objectives  and  poUcies  identified  in  the 
Hawaii  Ocean  Resource  Management 
Plan  (1991).  the  NMFS  Final  Recovery 
Plan  for  the  Humpback  Whale  (1991), 
and  other  programs,  such  as  point  and 
non-point  source  pollution  control 
measures  as  they  relate  to  the  protection 
of  the  hiunpback  whale's  Hawaiian 
habitat.  Because  the  only  resources 
included  for  protection  and 
management  under  the  Sanctuary 
regime — humpback  whales  and  their 
habitat — already  are  protected,  directly 
and  indirectly,  by  a  number  of  other 
laws  (e.g.,  ESA,  MMPA,  Clean  Water 
Act,  Rivers  and  Harbors  Act,  and  the 
Coastal  Zone  Management  Act),  the 
Sanctuary  will  reinforce  these  existing 
management  regimes  without  adding  to 
current  regulatory  and  administrative 
requirements. 

To  fulfill  the  statutory  mandate  of 
providing  long-term  protection  for  the 
population  of  humpback  whales  and 
their  Sanctuary  habitat,  the  Resource 
Protection  Program  has  the  following 
objectives  and  strategies: 

(1)  Coordinate  and  complement 
poUcies  and  procedures  among  the 
agencies  sharing  regulatory 
responsibility  for  the  protection  and 
management  of  humpback  whales  and 
humpback  whale  habitat  within  the 
Sanctuary  (Sanctuary  habitat),  primarily 
with  NMFS,  and  also  with  other  various 
Federal,  State  and  county  agencies  of 
competent  jurisdiction; 

(2)  Develop  and  issue  Sanctuary 
regulations  only  as  necessary  to 
reinforce  and  complement  existing 
efforts  and  fill  gaps  in  existing 
authorities  for  the  protection  and 
management  of  humpback  whales  and 
their  Sanctuary  habitat; 

(3)  Complement  coordination  amon^ 
appropriate  Federal,  State  and  county 
authorities  to  enhance  enforcement  of 

^ting  laws  that  fulfill  Sanctuary 

(4)  Encourage  participation  by 
interested  agencies  and  the  public  in  the 
development  of  procedures  to  address 
specific  management  concerns  (e.g., 
research,  long-term  monitoring, 
enforcement,  education,  and  emergency- 
response  programs); 

(5)  Promote  public  awareness  of,  and 
voluntary  compUance  with.  Sanctuary 
regulations  and  objectives  and  other 
authorities  in  place  that  protect 
humpback  whales  and  their  Sanctuary 
habitat,  through  education  and 
interpretive  programs  stressing  resource 
sensitivity  and  wise  use  of  the  marine 
Environment; 

(6)  Utilize  research  and  monitoring 
results  and  other  scientific  data  from 
resource  management  agencies  and 
researchers  to  develop  effective, 
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comprehensive  resource  protection 
strategic  and  improve  management 
decision-making;  and 

(7)  Facilitate  all  pubUc  and  private 
uses  of  the  Sanctuary  (including  uses  of 
Hawaiian  natives  customarily  and 
traditionally  exercised  for  subsistence, 
cultural,  and  religious  purposes) 
consistent  with  the  primary  objective  of 
protection  of  the  humpback  whales  and 
their  Sanctuary  habitat. 

Research  and  Long-Term  Monitoring 
Pmgram 

Effective  management  of  the 
Sanctuary's  resources  requires  the 
development  and  implementation  of  a 
responsive  Sanctuary  research  and  long- 
term  monitoring  program.  The  primary 
goals  of  the  Research  and  Long-Term 
Monitoring  Program  are  to  improve  our 
understanding  of  humpback  whales  and 
their  habitat  requirements;  identify, 
address  and  resolve  specific 
management  concerns;  establish  a  long- 
term  ecological  monitoring  program 
with  respect  to  humpback  whales  and 
their  habitat;  coordinate  and  facilitate 
information  exchange  among  the 
various  researchers  and  institutions, 
agencies,  and  the  general  public;  and 
enhance  the  public's  participation  in 
resource  stewardship.  Other  research 
priorities  will  pertain  to  identifying  and 
assessing  additional  marine  resources 
and  ecosystems  of  national  significance 
forpossible  inclusion  in  the  Sanctuary. 

Tne  Research  and  Long-Term 
Monitoring  Program  will  be  part  of  the 
overall  effort  to  implement  portions  of 
the  NMFS  Final  Recovery  Plan  for  the 
Humpback  Whale  and  other  long-term 
protection  plans  for  humpback  whale 
habitat  (e.g.,  Hawaii  Ocean  Resource 
Management  Plan).  The  specific 
objectives  for  the  Sanctuary  Research 
and  Long-Term  Monitoring  Program  are 
to: 

(l1  Improve  the  present  understanding 
of  humpback  whales'  vital  life  rates  (age 
at  sexual  maturity,  pregnancy  rates, 
calving  intervals,  mortality  and  age- 
specific  mortality),  abimdance, 
distribution,  movement,  behavior,  and 
interrelationships  with  their  Hawaiian 
habitat; 

(2)  Characterize  the  marine 
environment  to  establish  baseline 
parameters  for  identifying,  detecting 
and  monitoring  natural-  and  human- 
induced  changes  to  humpback  whales 
and  their  habitat,  and  to  identify 
research  needs  and  gaps; 

(3)  Establish  a  coordinating 
framework  and  procedures  for 
identifying,  selecting  and  sponsoring 
research  projects  to  ensure  that  the 
research  topics  are  responsive  to 
management  concerns  and  that  research 


results  contribute  to  improved 
management  decisionmaking  in  the 
Sanctuary; 

(4)  Develop  a  long-term  ecological 
monitoring  program  to  detect  and 
determine  the  cause  or  causes  of  future 
changes  and  trends  in  the  vital 
parameters  and  the  important  habitat 
components  of  the  humpback  whale 
population  that  winters  in  the  Hawaiian 
Islands; 

(5)  Develop  a  data  and  information 
management  system  for  tracking  and 
integrating  new  information  into  an 
evolving  understanding  of  humpback 
whales  and  their  habitat;  and 

(6)  Encourage  information  exchange 
among  all  researchers,  organizations  and 
agencies  undertaking  humpback  whale 
and  habitat  related  research  in  the 
Sanctuary  and  elsewhere  to  promote 
more  informed  management  and 
decisionmaking. 

(7)  Facilitate  the  process  to  evaluate 
marine  resources,  in  addition  to 
humpback  whales  and  their  habitat,  for 
possible  inclusion  in  the  Sanctuary. 

Education  and  Interpretation  Program 

The  primary  goals  of  the  Education 
and  Interpretation  Program  are  to 
improve  public  awareness  and 
understanding  of  the  humpback  whale 
and  its  habitat;  enhance  knowledge  of 
the  Sanctuary's  purposes,  goals  and 
resource  protection  strategies;  facilitate 
responsible  human  uses  within  the 
Sanctuary  consistent  with  the  primary 
objective  of  protection  of  the  himipback 
whale  and  its  habitat;  encourage  pubUc 
participation;  and  facilitate  information 
exchange  among  the  various 
environmental  educators  and 
interpreters,  researchers,  agencies,  and 
the  general  public.  Particular  focus  will 
be  placed  on  projects  which  interpret 
for  the  public  the  relationship  of 
humpback  whales  to  the  Hawaiian 
Islands  marine  environment,  as  well  as 
educating  the  public  about  native 
Hawaiian  traditions  and  uses  as  they 
relate  to  Hawaii's  marine  environment. 

On-site  visitor  programs  will  be 
instituted  consisting  of  making  available 
printed  materials  describing  the 
Sanctuary  for  distribution  at  statewide 
government  offipes,  marine  recreation 
businesses,  marinas,  whalewatching 
vessels,  humpback  whale  interpretive 
centers,  libraries,  schools,  airports, 
harbors  and  other  local  establishments. 
The  Sanctuary  headquarters,  located  in 
Kihei,  Maui,  and  other  visitor  and 
information  centers  located  throughout 
Hawaii  will  be  used  to  inform  visitors 
about  the  Sanctuary,  humpback  whales 
and  their  habitat,  and  Hawaii's  marine 
environment 


The  specific  objectives  of  the 
Sanctuary  Education  and  Interpretation 
ProCTam  are  to: 

(1)  Enhance  public  awareness, 
understanding  and  appreciation  of 
humpback  whales  and  their  habitat; 

(2)  Create  public  awareness  of  the 
National  Marine  Sanctuary  Program,  the 
Hawaiian  Islands  Humpback  Whale 
National  Marine  Sanctuary,  and  other 
humpback  whale  conservation  groups 
and  organizations; 

(3)  Estabhsb  a  coordinating 
framework  and  procedures  for 
identifying,  selecting  and  sponsoring 
education  projects  to  ensure  that  the 
education  topics  are  responsive  to 
managonent  concerns  and  that  the 
education  products  contribute  to  greater    / 
understanding  and  appreciation  of  the       v^ 
Sanctuary,  humpback  whales  and  the 
broader  Hawaiian  Islands  marine 
enviroiunent; 

(4)  Encourage  information  exchange 
among  all  persons,  organizations  and 
agencies  undertaking  environmental 
education  and  research  activities  in  the 
Sanctuary; 

(5)  Establish  a  user-fiiendly  Data/ 
Information  Center  for  the  location  of 
information  and  research  results 
pertaining  to  Sanctuary  resources  and 
management  information;  and 

(6)  Establish  cooperative  education 
programs  with  native  Hawaiian  groups 
to  educate  people  about  native 
Hawaiian  traditions,  culture,  uses  and    ~ 
religion  as  they  relate  to  Hawaii's 
unique  marine  environment. 

Sanctuary  Administration 

Depending  on  the  resources  available 
to  the  Sanctuary,  staffing  will  include  a 
Sanctuary  manager,  administrative 
assistant,  research  coordinator, 
education  coordinator,  and  one  or  more 
enforcement/interpreter  personnel.  Staff 
will  be  distributed  among  the 
Sanctuary's  headquarters,  other  satellite 
offices  located  on  other  islands,  and/or 
within  other  agencies.  Arrangements 
may  be  made  among  various  levels  of 
government  agencies  and  private  sector 
organizations  through  cooperative 
agreements  or  memoranda  of 
understanding  to  provide  personnel 
and/or  resources  to  carry  out  the  duties 
associated  with  the  research  and 
education  coordinator  positions.  On-site 
activities  will  be  coordinated  through 
Cooperative  arrangements  and/or 
specific  memoranda  of  understanding 
between  NOAA's  SRD  and  other 
Federal,  State,  and  county  agencies,  and 
non-govemmental  organizations,  as 
appropriate. 

A  twenty-five  member  SAC  has  been 
established  pursuant  to  section  315  of 
the  NMSA  (16  U.S.C.  1445a)  to  enable 
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agencies,  interested  groups,  and 
individuals  to  provide  advice  and 
recommendations  on  the  management  of 
the  Sanctuary.  The  SAC  consists  of  a 
balanced  representation  of  marine  user 
groups  affected  by  Sanctuary 
designation,  including  Federal  and  State 
authorities,  Native  Hawaiian  groups, 
fishing  interests,  commercial 
whalewatching  industry,  boating 
industry,  environmental  interests, 
researchers,  education  groups,  and 
members  of  the  commimity.  The  SAC 
acts  in  an  advisory  capacity  to  the 
Sanctuary  Manager  and  will  be  helpful 
in  the  development  of  aiuiual  operating 
plans  and  reports  by  providing  to  the 
Sanctuary  Manager  advice  and 
recommendations  on  education, 
outreach,  research,  long-term 
monitoring,  resource  protection  and 
revenue  enhancement  priorities.  The 
SAC  will  play  an  instrumental  role  in 
advising  the  Sanctuary  Manager  on  the 
identification  of  marine  resources  and 
ecosystems  of  national  significance  for 
possible  inclusion  in  the  Sanctuary 
through  a  process  outhned  in  Part  4(c) 
of  the  final  management  plan.  The  SAC 
works  in  concert  with  the  Sanctuary 
Manager  by  keeping  her  or  him 
informed  about  issues  of  concern 
throughout  the  Sanctuary,  offiaring 
recommendations  on  specific  issues, 
and  advising  the  Manager  in  achieving 
the  goals  of  the  Sanctuary  program 
within  the  context  of  Hawaii's  marine 
programs  and  poUdes. 

In  order  to  function  efficiently  in  an 
advisory  capacity  and  incorporate  the 
different  concerns  from  all  the  main 
Hawaiian  Islands,  the  SAC  may  form 
subconunittees  that  correspond  to  the 
main  Sanctuary  management  areas  of 
education,  research,  resource  protection, 
regulations/enforcement,  revenue 
enhancement,  and  others  as  necessary. 
Additioiuil  subconunittees  may  be 
formed  to  provide  recommendations  to 
the  SAC  on  the  identification  and 
assessment  of  other  marine  resources 
and  ecosystems  of  national  significance 
for  possible  inclusion  into  the 
Sanctuary.  Technical  working  groups 
may  also  be  formed  to  provide 
informational  or  technical  assistance  on 
specific  issues.  To  ensure  county 
representation,  the  SAC  would  have  one 
seat  for  each  of  the  four  counties  (Kauai, 
Honolulu,  Maui  and  Hawaii  Big  Island). 

IV.  Final  Designation  Docnment  and 
Implementing  Regulations 

The  terms  of  designation  include  the 
geographic  area  included  within  the 
Sanctuary:  the  characteristics  of  the  area 
that  give  it  conservation,  recreational, 
ecological,  historical,  research, 
educational,  or  aesthetic  value:  and  the 


types  of  activities  that  will  be  subject  to 
regulation  by  the  Secretary  to  protect 
these  characteristics.  The  terms  of 
designation  may  be  modified  only  by 
those  procedures  provided  in  section 
304  of  the  NMSA.  Thus,  the  terms  of 
designation  serve  as  a  constitution  for 
the  Sanctuary.  In  the  case  of  this 
statutorily  designated  Sanctuary,  many 
of  the  terms  of  designation  are 
contained  in  the  HINMSA.  The  final 
Designation  Document  follows: 

Final  Designation  Document  for  the 
Hawaiian  Islands  Humpback  Whale 
National  Marine  Sanctuary 

On  November  4. 1992.  President  Bush 
signed  into  law  the  Hawaiian  Islands 
National  Marine  Sanctuary  Act 
(HINMSA  or  Act:  SubtiUe  C  of  the 
Oceans  Act  of  1992,  Pub.  L.  102-587) 
which  designated  the  Hawaiian  Islands 
Humpback  Whale  National  Marine 
Sanctuary  (HIHWNMS  or  Sanctuary). 

The  purposes  of  the  Sanctuary  are  to: 

(1)  protect  humpback  whales  and 
their  Sanctuary  habitat: 

(2)  educate  and  interpret  for  the 
public  the  relationship  of  humpback 
whales  to  the  Hawaiian  Islands  marine 
environment; 

(3)  manage  human  uses  of  the 
Sanctuary  consistent  with  the 
designation  and  Title  III  of  the  Marine 
Protection.  Research  and  Sanctuaries 
Act,  as  amended  (MPRSA:  also  cited  as 
the  National  Marine  Sanctuaries  Act  or 
NMSA),  16  U.S.C.  §  1431  et  seq.;  and 

(4)  provide  for  the  identification  of 
marine  resources  and  ecosystems  of 
national  significance  for  possible 
inclusion  in  the  Sanctuary. 

Article  I.  Effect  of  Designation 

Section  2306  of  the  HINMSA  requires 
the  Secretary  to  develop  and  issue  a 
comprehensive  management  plan  and 
implementing  regulations  to  achieve  the 
policy  and  purposes  of  the  Act. 
consistent  with  the  procedures  of 
sections  303  and  304  of  the  NMSA. 
Section  304  of  the  NMSA  authorizes  the 
issuance  of  such  regulations  as  are 
necessary  and  reasonable  to  implement 
the  designation,  including  managing 
and  protecting  the  conservation, 
recreational,  ecological,  historical, 
research,  educational  and  aesthetic 
resources  and  qualities  of  the  Hawaiian 
Islands  Humpback  Whale  National 
Marine  Sanctuary.  Section  1  of  Article 
rv  of  this  Designation  Dociunent  hsts 
activities  subject  to  regulation  which  are 
those  activities  that  may  be  regulated  on 
the  effective  date  of  the  regulations,  or 
at  some  later  date  in  order  to  implement 
the  Sanctuary  designation. 


Article  U.  Description  of  the  Area 

The  HINMSA  identified  a  Sanctuary 
boundary  but  authorized  the  Secretary 
to  modify  the  boundary  as  necessary  to 
fulfill  the  purposes  of  the  designation. 
The  Sanctuary  boundary  was  modified 
by  the  Secretary  to  encompass  the 
submerged  lands  and  waters  off  the 
coast  of  the  Hawaiian  Islands  extending 
seaward  from  the  shoreline,  cutting 
across  the  mouths  of  rivers  and 
streams. — 

(1)  To  the  100-fathom  (183  meter) 
isobath  adjoining  the  islands  of  Maui, 
Molokai  and  Lanai.  including  Penguin 
Bank,  but  excluding  the  area  within 
three  nautical  miles  of  the  upper 
reaches  of  the  wash  of  the  waves  on  the 
shore  of  Kahoolawe  Island; 

(2)  To  the  deep  water  area  of  Pailolo 
Chaimel  from  Cape  Halawa,  Molokai,  to 
Nakalele  Point,  Maui,  and  southward; 

(3)  To  the  100-fathom  (183  meter) 
isobath  aroiuid  the  island  of  Hawaii; 

(4)  To  the  100-fathom  (183  meter) 
isobath  from  Kailiu  Point  eastward  to 
Makahuena  Point,  Kauai;  and 

(5)  To  the  100-fatiiom  (183  meter) 
isobath  from  Puaena  Point  eastward  to 
Mahie  Point,  and  from  the  Ala  Wai 
Canal  eastward  to  Makapuu  Point. 
Oahu. 

Excluded  from  the  Sanctuary 
boimdary  are  the  following  commercial 
ports  and  small  boat  harbors: 

Hawaii  (Big  Island) 

Hilo  Harbor 

Honokohau  Boat  Harbor 
Kawaihae  Boat  Harbor  &  Small  Boat 

Basin 
Keauhou  Bay 

Oahu 

Ala  Wai  Small  Boat  Basin 

Kauai 

Hanamaulu  Bay  ^ 

Nawiliwili  Haihor 

Lanai 

Kaumalapau  Harbor 
Manele  Harbor 

Maui 

Kahnlui  Harbor 
Lahaina  Boat  Harbor 
Maalaea  Boat  Harbor 

Molokai 

Hale  o  Lono  Harbor 
Kaunakakai  Harbor 

As  specified  at  sections  2305(b)  of  the 
HINMSA.  on  January  1. 1996.  the  area 
of  the  marine  environment  within  3 
nautical  miles  of  the  upper  reaches  of 
the  wash  of  the  waves  on  the  shore  of 
Kahoolawe  Island  was  to  become  part  of 
the  Sanctuary,  unless  during  the  3 


month  period  immediately  preceding 
January  1. 1996.  the  Secretary  certified 
in  writing  to  Congress  that  the  area  was 
not  suitable  for  inclusion  in  the 
Sanctuary.  The  Secretary  made  such  a 
certification  in  December  1995.  As  such, 
the  waters  surrounding  Kahoolawe  are 
not  included  in  the  Sanctuary.  The 
HINMSA  was  amended  in  1996  to  allow 
the  Kahoolawe  Island  Reserve 
Commission  (KIRC)  to  request  inclusion 
of  the  marine  waters  three  miles  from 
Kahoolawe  in  the  Sanctuary.  Upon 
receiving  a  request  from  the  KIRC, 
should  NOAA  determine  that 
Kahoolawe  waters  may  be  suitable  for 
inclusion  in  the  Sanctuary,  NOAA  will 
prepare  a  supplemental  environmental 
impact  statement,  management  plan, 
and  implementing  regidations  for  that 
inclusion.  This  process  will  include  the 
opportimity  for  public  comment. 
Further,  the  Governor  would  have  the 
opportunity  to  certify  his  or  her 
objection  to  the  inclusion,  or  any  term 
of  that  inclusion,  and  if  this  occurs,  the 
inclusion  or  term  will  not  take  effect. 

Article  ID.  Characteristics  of  the  Area 
That  Give  It  Particular  Value 

The  Hawaiian  Islands  comprise  an 
archipelago  which  consist  of  eight  major 
islands  and  124  minor  islands,  with  a 
total  land  area  of  6,423  square  miles, 
and  a  general  coastline  of  750  miles. 
The  central  North  Pacific  stock  of 
endangered  hiunpback  whales,  the 
largest  of  the  three  North  Pacific  stocks, 
estimated  to  be  at  approximately  10%  of 
its  pre-whaling  abundance,  uses  the 
waters  around  the  main  Hawaiian 
Islands  for  reproductive  activities 
including  breeding,  calving  and  niu^ing. 
The  warm,  calm  waters  around  the  main 
Hawaiian  Islands  provide  protective 
environments  required  for  such 
activities.  Of  the  known  wintering  and 
smnmering  areas  in  the  North  Pacific 
used  by  humpback  whales,  the  waters 
around  the  main  Hawaiian  Islands 
maimain  the  largest  seasonally-resident 
population;  approximately  2,000  to 
3,000  humpback  whales  use  these 
waters.  The  proximity  to  shore  helps 
support  ah  active  commercial 
whalewatch  industry,  which  is 
supported  annually  by  millions  of 
visitors  who  either  directly  or  indirectly 
enjoy  the  Sanctuary  waters. 

In  sections  2302  (1)  and  (4)  of  the 
HINMSA,  Congressional  findings  state 
that  "many  of  the  diverse  marine 
resources  and  ecosystems  within  the 
Western  Pacific  region  are  of  national 
significance."  and  "the  marine 
environment  adjacent  to  and  between 
the  Hawaiian  Islands  is  a  diverse  and 
unique  subtropical  marine  ecosystem." 
In  addition.  Congress  found  that  the 


Sanctuary  could  be  expanded  to  include 
other  marine  resources  of  national 
significance.  The  waters  around  the 
Hawaiian  Islands  contain  24  other 
species  of  cetaceans,  the  highly 
endangered  Hawaiian  monk  seal,  three 
species  of  sea  turtles  and  many  other 
marine  species  endemic  to  this 
environment.  Coastal  Hawaiian  waters 
also  support  spectacular  coral  reef 
ecosystems  which  provide  local  people 
with  an  abimdant  source  of  fish  and  are 
a  popular  dive  destination  for  visitors 
worldwide.  These  waters  also  contain  a 
number  of  cultural/historical  resources, 
including  those  reflecting  native 
Hawaiian  traditions  and  uses. 

Article  IV.  Scope  of  Regulations 

Section  1.  Activities  Subject  to 
Regulation.  In  order  to  implement  the 
Sanctuary  designation,  the  following 
activities  are  subject  to  regulation  to  the 
extent  necessary  and  reasonable  to 
ensure  the  protection  and  management 
of  the  characteristics  and  values  of  the 
Sanctuary  described  above:  primarily 
the  protection  and  management  of 
humpback  whales  and  their  Sanctuary 
habitat.  Regulation  may  include 
governing  the  method,  location,  and 
times  of  conducting  the  activity,  and 
prohibition  of  the  activity,  after  public 
notice  and  an  opportunity  to  comment. 
If  a  type  of  activity  is  not  Usted  it  may 
not  be  regulated,  except  on  an 
emergency  basis,  unless  Section  1  of 
Article  rv  is  amended  by  the  procedures 
outlined  in  section  304(a)  of  die  NMSA. 
Such  activities  are: 

a.  Approaching,  or  causing  another 
vessel  or  object  to  approach,  by  any 
means  a  hiunpback  whale  in  the 
Sanctuary; 

b.  Flying  over  a  humpback  whale  in 
the  Sanctuary  in  any  type  of  aircraft 
except  as  necessary  for  takeoff  or 
landing  from  an  airport  or  runway; 

c.  Discharging  or  depositing,  from 
within  or  from  beyond  the  boundary  of 
the  Sanctuary,  any  material  or  other 
matter  into,  or  that  enters  or  could  enter 
the  Sanctuary,  without,  or  not  in 
compliance  with,  the  terms  or 
conditions  of  a  required,  valid  Federal 
or  State  permit,  Ucense,  lease  or  other 
authorization; 

d.  Drilling  into,  dredging  or  otherwise 
altering  the  seabed  of  the  Sanctuary;  or 
constructing,  placing  or  abandoning  any 
structure,  material  or  other  matter  on 
the  seabed  of  the  Sanctuary  without,  or 
not  in  compliance  with,  the  terms  or 
conditions  of  a  required,  valid  Federal 
or  State  permit,  license,  lease  or  other 
authorization; 

e.  Taking,  removing,  moving, 
catching,  collecting,  harvesting,  feeding, 
injuring,  destroying  or  causing  the  loss 


of.  or  attempting  to  take,  remove,  move, 
catch,  collect,  harvest,  feed,  injure, 
destroy  or  cause  the  loss  of  any 
humpback  whale  or  humpback  whale 
habitat; 

f.  Possessing  within  the  Sanctuary  a 
humpback  whale  or  part  thereof 
regardless  of  where  taken,  removed, 
moved,  caught,  collected  or  harvested; 
and 

g.  Interfering  with,  obstructing, 
delaying  or  preventing  an  investigation, 
search,  seizure  or  disposition  of  seized 
property  in  connection  with    - 
enforcement  of  the  HINMSA  or  NMSA 
or  any  regulation  or  permit  issued  under 
the  HINMSA  or  NMSA. 

Section  2.  Emergencies.  Where 
necessary  to  prevent  or  minimize  the 
destruction  of,  loss  of.  or  injury  to  a 
Sanctuary  resource  or  quality:  or 
minimize  the  imminent  risk  of  such 
destruction,  loss  or  injiuy.  any  activity, 
including  those  not  Usted  in  Section  1 
of  this  Article,  is  subject  to  immediate 
temporary  regulation,  including 
prohibition.  If  such  a  situation  arises, 
the  Director  of  NOAA's  Office  of  Ocean 
and  Coastal  Resource  Management  or 
his  or  her  designee  shall  seek  to  notify 
and  consult  to  the  extent  practicable 
with  any  relevant  Federal  agency  and 
the  Governor  of  the  State  of  Hawaii. 

Article  V.  Effect  on  Leases,  Permits, 
Licenses,  and  Rights 

Pursuant  to  section  304(c)(1)  of  the 
NMSA.  16  U.S.C.  §  1434(c)(1).  no  vaUd 
lease,  permit,  license,  approval  or  other 
authorization  issued  by  any  Federal, 
State,  or  local  authority  of  competent 
jiuisdiction.  or  any  ri^t  of  suteistence 
use  or  access,  may  be  terminated  by  the 
Secretary  of  Commerce,  or  his  or  her 
designee,  as  a  result  of  this  designation, 
or  as  a  result  of  any  Sanctuary 
regulation,  if  such  authorization  or  right 
was  in  existence  on  the  elective  date  of 
Sanctuary  designation  (November  4. 
1992). 

Article  VI.  Alteration  of  This 
Designation 

The  terms  of  designation,  as  defined 
under  section  304  of  the  NMSA,  may  be 
modified  only  by  the  procedures 
outiined  in  section  304,  including 
public  hearings,  consultation  with 
interested  Federal.  State,  and  county 
agencies,  review  by  the  appropriate 
Congressional  committees,  and  review 
and  non-objection  by  the  Governor  of 
the  State  of  Hawaii,  and  approval  by  the 
Secretary  of  Commerce,  or  his  or  her 
designee. 


(Ml 
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Hawaiian  Islands  Humpback  Whale 
National  Marine  Sanctuary  Boundary 
Coordinates 

Appendix  A  to  subpart  Q,  part  922. 15 
CFR  sets  forth  the  precise  boundary 
coordinates  for  the  Sanctuary. 

End  of  Final  Designation  Document 

V.  Sammary  of  Final  R^uladons 

The  final  regulations  set  forth  the 
boundary  of  the  Sanctuary  and 
supplement  existing  authorities  by 
prohibiting  a  relatively  narrow  range  of 
activities  that  are  conducted  without,  or 
not  in  compliance  with  required,  valid 
authorizations  from  Federal  or  State 
authorities  of  competent  jurisdiction. 
The  final  regulations  set  forth  the 
maximum  per-day  penalties  for 
violating  the  NMSA.  HINMSA.  or  any 
Sanctuary  regulation:  identify  the 
interagency  cooperation  requirements 
under  the  NMSA;  and  set  forth 
procedures  for  administrative  appeals. 

Organizationally,  the  final  regulations 
are  revised  from  the  proposed 
regulations  in  furtherance  of  the 
President's  Regiilatory  Reinvention 
Initiative  to,  among  other  things, 
consolidate  duplicative  regulatory 
provisions.  Consequently,  the  new 
regulations  for  the  most  part  appear  in 
a  new  subpart  Q  to  15  CFR  part  922  (15 
CFR  922.180-922.187)  and  in  Appendix 
A  to  subpart  Q.  Existing  §§  922.3  and 
922.46  of  15  CFR  922  are  also  applicable 
to  the  Sanctuary.  In  some  instances,  this 
rule  makes  minor  revisions  to  those  and 
other  sections  of  the  National  Marine 
Sanctuary  Program  Regulations  at  15 
CFR  Part  922  to  make  them  meld  with 
the  new  subpart  Q. 

The  HIHVVNMS  is  unlike  most  other 
national  marine  sanctuaries  for  a 
number  of  reasons.  First,  while  most 
national  marine  sanctuaries  are 
designated  to  protect  ecosystem 
environments,  the  Congress  designated 
the  HIHWNMS  primarily  to  protect  the 
humpback  whale  and  its  habitat.  These 
are  the  only  resources  included  for 
protection  and  management  under  the 
Sanctxiary  regime.  Second,  the 
humpback  whale  is  directly  protected 
under  two  other  Federal  laws;  the  ESA 
and  MMPA,  administered  by  NOAA's 
NMFS. 

The  final  regulations  reflect  the 
uniqueness  of  the  Sanctuary.  For 
example,  %vith  one  exception  (hindering 
law  enforcement  activities)  the 
regulations  do  not  place  additional  or 
independent  substantive  restrictions  or 
prohibitions  on  activities  conducted  in 
the  Sanctuary  to  those  already  in  place 
under  other  regulatory  authorities. 
Rather,  to  protect  humpback  whales  and 
their  Sanctuary  habitat  the  final 


regulations  essentially  rely  on  and 
incorporate  restrictions  or  prohibitions 
already  in  place  under  Federal  and  State 
authorities  that  protect,  directly  and 
indirectly,  humpback  whales  and 
hiunpback  whale  habitat  within  the 
Sanctuary.  By  essentially  incorporating 
into  the  Sanctuary  regulatory  regime 
restrictions  or  prohibitions  already 
existing  under  other  authorities  greater 
protection  is  provided  to  humpback 
whales  and  their  habitat.  Further, 
existing  restrictions  or  prohibitions  are 
strengthened  because  they  can  be 
enforced  by  Sanctuary  personnel  and 
are  subject  to  enforcement  mechanisms 
and  penalties  of  the  NMSA.  Moreover, 
monies  collected  as  civil  penalties 
under  the  NMSA  will  be  available  to 
manage  and  improve  the  Sanctuary. 

The  final  regulations  prohibit  the 
following  activities  also  prohibited 
under  the  MMPA  or  ESA:  approaching 
any  humpback  whale;  operating  an 
aircraft  above  a  humpback  whale;  and 
taking  or  possessing  any  hiunpback 
whale.  However,  any  of  these  activities 
could  be  conducted  if  permitted  or 
authorized  under  the  MMPA  or  ESA. 
Additionally,  the  final  regulations 
prohibit  the  following  activities 
conducted  without,  or  not  in 
compliance  with,  a  required  Federal  or 
State  permit,  license,  lease  or  other 
authorization:  discharging  or  depositing 
in  the  Sanctuary  any  material  or  other 
matter  discharging  or  depositing 
outside  the  Sanctuary  any  material  or 
other  matter  that  subsequently  enters 
the  Sanctuary  and  injures  a  humpback 
whale  or  habitat;  and  altering  the  seabed 
of  the  Sanctuary.  It  is  important  to  note 
that  these  final  regulations  prohibit 
these  activities  only  if  a  permit,  license, 
lease,  or  other  authorization  firom  a 
Federal  or  State  authority  of  competent 
jurisdiction  is  required  to  conduct  them 
and  they  are  conducted  without,  or  not 
in  compliance  with,  such  authorization. 
The  only  independent  prohibition  in  the 
final  regulations  is  interfering  with, 
obstructing,  delaying  or  preventing  an 
investigation,  search,  seizure  or 
disposition  of  seized  property  in 
connection  with  enforcement  of  either 
the  NMSA  or  HINMSA  or  any  regulation 
issued  under  either  of  those  Acts. 

Also,  unlike  the  regulations  in  effect 
for  other  sanctuaries,  the  final 
regulations  do  not  contain  any  provision 
for  the  issuance  of  Sanctuary  (>ermits  or 
authorizations  to  conduct  an  otherwise 
prohibited  activity.  Since  the 
regulations  essentially  incorporate 
restrictions  or  prohibitions  imposed  by 
other  existing  authorities,  Sanctuary 
management  will  recognize  permits  or 
other  authorizations  issued  by  those 
authorities  to  conduct  an  otherwise 


prohibited  activity.  Sanctuary 
management  will  coordinate  with 
NMFS  on  the  issuance  of  permits  or 
authorizations  imder  the  ESA  and 
MMPA,  and  with  other  Federal  and 
State  agencies  that  issue  discharge  or 
alteration  of  the  seabed  permits  or  other 
authorizations  for  activities  that  could 
impact  humpback  whales,  or  humpback 
whale  habitat  within  the  Sanctuary. 
Such  coordination  should  eliminate 
potentially  duplicative  administrative 
processes  while  still  allowing  the 
Sanctuary  to  fulfill  its  trustee 
responsibilities  to  protect  and  manage 
humpback  whales  and  hiunpback  whale 
Sanctuary  habitat. 

Specifically,  the  final  regulations  add 
a  new  subpart  Q  to  Part  922,  Title  15, 
Code  of  Federal  Regulations. 

Section  922.180  sets  forth  the  purpose 
of  the  regulations  which  is  to  implement 
the  designation  of  the  HIHWNMS, 
consistent  with  the  terms  of  that 
designation,  by  regulating  a  narrow 
range  of  activities  in  order  to  protect 
and  manage  the  North  Pacific 
population  of  humpback  whales,  and 
their  wintering  habitat  in  the  Sanctuary. 

Section  922.181  and  Appendix  A  to 
subpart  Q  set  forth  the  boundary  of  the 
Sanctuary. 

Section  922.182  defines  various  terms 
used  in  the  regulations.  Other  terms 
appearing  in  these  regulations  are 
defined  at  15  CFR  922.2  and/or  in  the 
Marine  Protection,  Research  and 
Sanctuaries  Act.  as  amended  (33  U.S.C. 
1401-1445,  and  16  U.S.C.  1431-1445). 
"Sanctuary  resource"  is  defined  as  "any 
humpback  whale,  or  the  humpback 
whale's  habitat  within  the  Sanctuary." 
because  these  are  the  only  resources 
included  for  protection  and 
management  under  the  Sanctuary 
regime  at  this  time. 

Section  922.183  allows  all  activities 
except  those  prohibited  by  §922.184  to 
be  undertaken  subject  to  any  emergency 
regulation  promulgated  pursuant  to 
§  922.185,  subject  to  the  interagency 
cooperation  provisions  of  section  304(d) 
of  the  NMSA.  16  U.S.C.  1434(d),  subject 
to  the  liability  established  under  section 
312  of  the  NMSA.  16  U.S.C.  1443,  and 
subject  to  all  prohibitions,  restrictions, 
and  conditions  validly  imposed  by  any 
other  authority  of  competent 
jurisdiction.  Under  §922.183,  the 
regulatory  prohibitions  in  §  922.184 
expressly  do  not  apply  to  military 
activities  conducted  by  the  United 
States  Department  of  Defense,  including 
combined  military  activities  conducted 
by  DOD  and  the  military  forces  of  a 
foreign  nation,  in  existence  on  the 
effective  date  of  these  regulations  and  as 
identified  and  listed  in  the  FEIS/MP  for 
the  Sanctuary.  Military  activities 


proposed  after  the  effective  date  of  the 
regulations  would  be  subject  to  the 
regulatory  prohibitions  unless  they  are 
not  likely  to  destroy,  cause  the  loss  of. 
or  injure  any  humpback  whale  or 
humpback  whale  habitat  in  the 
Sanctuary,  or  if  after  consultation  under 
section  304(d)  of  the  NMSA,  the 
Director  of  NOAA's  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM) 
expressly  finds  that  the  regulatory 
prohibitions  do  not  apply  to  the  military 
activity.  Exemption  from  the  regulatory 
prohibitions  recognizes  the  importance 
DOD  military  activities  in  Hawaii  to  our 
national  security,  and  should  not  result 
in  adverse  impacts  to  humpback  whales 
or  their  Sanctuary  habitat.  Further,  DOD 
operating  procedures  require  military 
activities  to  be  conducted  in  a  manner 
that  avoids  adverse  impacts  to 
humpback  whales  and  requires 
compliance  with  applicable  authorities 
already  in  place  to  protect  humpback 
whales.  Department  of  Defense  military 
activities  remain  subject  to  the  statutory 
requirements  of  the  NMSA  (e.g., 
interagency  cooperation  provisions  of 
section  304(d),  and  the  liability 
established  by  section  312),  any 
emergency  regulation  promulgated  in 
section  922.185,  and  all  other  applicable 
laws  (e.g.,  ESA,  MMPA). 

Section  922.184  prohibits  a  relatively 
narrow  range  of  activities  and  thus  make 
it  unlawful  to  conduct  them.  As 
discussed  above,  the  Sanctuary  is  unlike 
most  other  national  marine  sanctuaries 
in  that  the  only  resources  that  are 
included  for  protection  and 
management  under  the  Sanctuary   • 
regime  are  humpback  whales  and  their 
Sanctuary  habitat  and  those  resources 
are  already  protected  under  other  laws. 
Therefore,  unlike  any  other  national 
marine  sanctuary,  the  regulations,  with 
the  exception  of  a  prohibition  on 
hindering  enforcement  activities,  do  not 
place  additional  or  independent 
substantive  restrictions  or  prohibitions 
on  activities  conducted  in  the 
Sanctuary.  Rather,  the  regulations 
essentially  incorporate  restrictions'or 
prohibitions  already  in  place  under 
existing  Federal  and  State  authorities 
that  protect,  directly  or  indirectly, 
humpback  whales  and  humpback  whale 
habitat.  Thus,  the  regulations  prohibit 
certain  activities  only  if  they  are 
conducted  without,  or  not  in 
compliance  with,  a  valid  Federal  or 
State  permit,  license,  lease  or  other 
authorization  required  to  conduct  the 
activity.  For  example,  if  a  person  is 
discharging'any  material  or  matter  into 
the  Sanctuary  without,  or  not  in 
compliance  with,  a  required  National 
Pollutant  Discharge  Elimination  System 


(NPDES)  permit  from  the  Hawaii 
Department  of  Health,  that  person  will 
be  in  violation  of  the  Sanctuary 
regulations.  Similarly,  if  a  person 
approaches  a  humpback  whale  in  the 
Sanctuary  in  violation  of  the  MMPA  or 
ESA,  that  person  will  also  be  in 
violation  of  the  Sanctuary  regulations. 
Reinforcing  existing  restrictions 
provides  additional  protection  for 
humpback  whales,  and  humpback 
whale  habitat  in  the  Sanctuary 
necessary  to  achieve  the  purposes  of  the 
designation. 

The  prohibitions  will  be  applied  to 
foreign  persons  and  foreign-flag  vessels 
in  accordance  with  recognized 
principles  of  international  law,  andln 
accordance  with  treaties,  conventions, 
and  other  agreements  to  which  the 
United  States  is  a  party. 

Any  of  the  prohibited  activities  could 
be  lawfully  conducted  under  these 
regulations,  and  therefore  not  be  subject 
to  civil  penalties  under  the  NMSA,  if 
the  activity  is  necessary  to  respond  to  an 
emergency  threatening  life,  property,  or 
the  environment  (not  applicable  to  the 

[>rohibitions  against  interference  with 
aw  enforcement);  or  necessary  for  valid 
law  enforcement  purposes.  However, 
while  such  activity  would  not  be  subject 
to  enforcement  mechanisms  or  civil 
penalties  under  the  NMSA,  the 
emergency  exemption  in  these 
regulations  does  not  exempt  the  activity 
from  the  underlying  prohibition  or 
restriction  under  other  applicable  laws 
and  regulations  (e.g.,  MMPA,  ESA,  and 
CWA). 

The  first  activity  prohibited  is 
approaching,  or  causing  another  vessel 
or  object  to  approach,  while  in  the 
Sanctuary,  by  any  means,  within  100 
yards  (90  m)  of  any  humpback  whale 
except  as  authorized  under  the  MMPA 
and  the  ESA. 

The  second  activity  prohibited  is 
operating  any  aircraft  above  the 
Sanctuary  within  1,000  feet  (300  m)  of 
any  humpback  whale  except  as 
necessary  for  takeoff  or  landing  from  an 
airport  or  runway,  or  as  authorized 
under  the  MMPA  and  the  ESA.  The 
exception  for  takeoff  and  landing  was 
slightly  modified  from  the  proposed 
rule  and  the  FEIS/MP  to  clarify  its 
meaning.  It  previously  read  "when  in 
any  designated  flight  corridor  for  takeoff 
and  landing  from  an  airport  or  runway". 
However,  as  designated  corridors 
constantly  change  due  to  environmental 
conditions  (e.g.,  weather),  it  is  clearer  to 
simply  state  "as  necessary  for  takeoff 
and  landing  from  an  airport  or  runway." 

The  intent  of  the  first  two 
prohibitions  is  to  extend  protection  to 
humpback  whales  from  harassment  or 
other  disturbance  from  human 


approaches  by  strengthening  existing 
protections  under  the  MMPA  and  the 
ESA  (50  CFR  222.31(a)  (l)-{3)).  As 
prohibitions  under  the  Sanctuary 
regulations,  they  are  strengthened  since 
they  can  be  enforced  by  Sanctuary 
personnel  and  are  be  subject  to 
enforcement  mechanisms  and  dvil 
penalties  under  the  NMSA.  Moreover, 
monies  collected  as  civil  penalties 
under  the  NMSA  will  be  available  to 
manage  and  improve  the  Sanctuary. 

The  third  activity  prohibited  is  tne 
taking  of  humpback  whales  in  the 
Sanctuary,  except  as  authorized  under 
the  MMPA  and  the  ESA.  As  with  the 
first  two  prohibitions,  the  intent  of  this 
prohibition  also  is  to  extend  protection 
to  humpback  whales  from  taking,  as 
defined  by  the  ESA  and  MMPA,  by 
reinforcing  the  protections  afforded 
under  these  laws. 

The  fourth  activity  prohibited  is  the 
possession  within  the  Sanctuary  of  any 
living  or  dead  humpback  whale  or  part 
thereof  taken  in  violation  of  the  MMPA 
or  the  ESA  (regardless  of  where  taken, 
moved  or  removed  from).  This 
prohibition  is  designed  to  facilitate  and 
supplement  enforcement  for  violations 
of  the  MMPA,  ESA  and  Sanctuary 
regulations. 

The  fifth  activity  prohibited  is 
discharging  or  depositing  any  material 
or  other  matter  in  the  Sanctuary; 
altering  the  seabed  of  the  Sanctuary;  or 
discharging  or  depositing,  from  beyond 
the  boundary  of  the  Sanctuary,  any 
material  or  other  matter  that 
subsequently  enters  the  Sanctuary  and 
injures  any  humpback  whale  or 
humpback  whale  habitat;  provided  that 
such  activity  requires  a  Federal  or  State 
permit,  license,  lease  or  other 
authorization,  and  is  conducted  (i) 
without  such  permit  license,  lease  or 
other  authorization,  or  (ii)  not  in 
compliance  with  the  terms  and 
conditions  of  such  permit,  license, 
lease,  or  other  authorization. 
Degradation  of  water  quality,  sediment 
quality,  and  modification  of  the  seabed 
within  the  Sanctuary  could  adversely 
affect  the  humpback  whale's  habitat 
and,  therefore,  regulation  of  discharges 
and  deposits  and  activities  that  alter  the 
seabed  is  necessary.  However,  this 
prohibition  recognizes  that  the 
humpback  whale's  Hawaiian  habitat 
may  not  necessarily  entail  every  aspect 
of  the  marine  environment,  and  is, 
therefore,  intended  to  enhance  existing 
protections  by  supplementing 
enforcement  authority  and  providing  for 
the  application  of  greater  maximum 
civil  penalties  under  the  NMSA  against 
illegal,  and  potentially  harmful, 
discharge  or  deposit,  or  alteration  of  the 
seabed  activities.  Also,  this  provision 
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does  not  prohibit  or  otherwise  regulate 
discharge  or  deposit,  or  alteration  of  the 
seabed  activities  which  do  not  require  a 
Federal  or  State  permit,  license,  lease  or 
other  authorization.  Rather,  this 
prohibition  only  appUes  in  instances 
when  a  person  is  conducting  a 
particular  activity  without,  or  not  in 
compliance  with,  a  required  Federal  or 
State  permit,  license,  lease  or  other 
authorization.  This  provision  helps 
ensure  that  general  water  quality  and 
seabed  conditions  in  the  Sanctuary  will 
not  degrade.  As  a  resuh  of  the  ongoing 
research  and  long-term  monitoring 
program  contained  in  the  management 
plan  for  the  Sanctuary,  information  will 
identify  those  specific  features  and 
qualities  of  the  marine  environment  that 
are  significant  habitat  components. 
Such  information  will  aid  the  Sanctuary 
and  other  relevant  Federal,  State  and 
county  agencies  in  devising  specific 
management  techniques  and,  if 
necessary,  additional  regulations  to 
further  protect  humpback  whale  habitat. 

The  sixth  activity  prohibited  is 
interference  with,  ot^truction,  delay  or 
prevention  of  any  investigation,  sesurch, 
seizure  or  disposition  of  seized  property 
in  connection  with  enforcement  of  the 
HINMSA  or  NMSA  or  any  regulation 
issued  under  either  of  those  Acts.  The 
intent  of  this  prohibition  is  to  ensure  the 
facilitation  of  Sanctuary  enforcement 
activities,  which  enhance  resource 
protection. 

Section  922.185  authorizes  the 
immediate  temporary  regulation, 
including  prohibition,  of  any  activity 
where  necessary  to  prevent  or  minimize 
the  destruction  of,  loss  of,  or  injiu^  to 
any  humpback  whale  or  humpback 
whale  Sanctuary  habitat,  or  minimize 
the  imminent  risk  of  such  destruction, 
loss  or  injury.  If  such  a  sitviation  arises, 
the  Director  would  seek  to  notify  and 
consult  with  potentially  affected  Federal 
agencies  and  the  Governor  of  Hawaii 
prior  to  taking  such  action. 

Section  922.186  sets  forth  the 
maximum  statutory  civil  penalty  per 
day  for  violating  the  NMSA,  HINMSA  or 
any  Sanctuary  regulation  at  $100,000. 
Each  day  of  a  continuing  violation 
constitutes  a  separate  violation.  This 
section  also  establishes  the  right  of  any 
person  subject  to  a  Sanctuary 
enforcement  action  to  appeal  pursuant 
to  appUcable  procedures  in  13  CFR  Part 
904. 

Section  922.187  implements  the 
consultation  with  NOAA  requirements 
of  section  304(d)  of  the  NMSA,  16 
U.S.C  1434(d).  as  it  pertains  to  the 
Sanctuary.  Any  proposed  Federal 
agency  action  internal  or  external  to  the 
Sanctuary,  including  private  activities 
authorized  by  Ucenses,  leases,  or 


permits,  that  is  likely  to  destroy,  cause 
the  loss  of,  or  injiire  any  Sanctuary 
resource,  in  this  case  the  humpback 
whale  or  its  Sanctuary  habitat,  is  subject 
to  consultation  with  the  Director.  The 
Federal  agency  proposing  the  action  is 
required  to  determine  whether  the 
activity  is  likely  to  destroy,  cause  the 
loss  of,  or  injiu^  a  humpback  whale  or 
humpback  whale  Sanctuary  habitat  at 
the  earliest  practicable  time,  but  no  later 
than  45  days  before  final  approval  of  the 
action,  unless  a  different  schedule  is 
agreed  upon  by  the  Federal  agency  and 
the  Director.  However,  should  SRD 
obtain  information  that  a  Federal  agency 
action  is  likely  to  destroy,  cause  the  loss 
of,  or  injure  any  Sanctuary  resource, 
SRD  would  notify  the  Federal  agency  in 
writing  that  it  believes  section  304(d) 
apphes,  and  the  reasons  why.  SRD  and 
NMFS  have  developed  an  MOU 
specifying  internal  agency  coordination 
and  cooperation  with  respect  to 
consultations  required  under  section 
304(d)  of  the  NMSA  and  section  7  of  the 
ESA  for  Federal  activities  that  may 
affect  humpback  whales  or  their 
Sanctuary  habitat.  In  essence,  the  MOU 
ensures  that  consultations  will  be 
conducted  through  one  NOAA  point  of 
contact,  NMFS,  to  streamline  the 
consultation  processes  under  the  NMSA 
and  ESA  for  consultations  pertaining  to 
humpback  whales  or  their  habitat. 

VI.  Miscellaneous  Rnlemaking 
Requirements 

Executive  Order  12866:  Regulatory 
Impact 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
final  rule  will  not  have  a  significant 
economic  impact  a  substantial  number 
of  small  entities  as  follows: 

The  National  Oceanic  and  Atrnospheric 
Administration,  as  required  by  section  2306 
of  the  HINMSA  |the  Hawaiian  Islands 
National  Marine  Sanctuary  Act),  has 
developed  a  comprehensive  final 
management  plan  afid  implementing 
regulations  for  the  Hawaiian  Islands 
Humpback  Whale  National  Marine  Sanctuary 
(the  HIHWNMS  or  Sanctuary).  The  Sanctuary 
was  designated  by  Congress  in  1992.  The 
preamble  to  the  6nal  rule  publishes  the  final 
Designation  Document  and  summarizes  the 
final  management  plan.  The  management 
plan  details  the  goals  and  objectives, 
management  responsibilities,  research  and 
long-term  monitoring  activities,  and 


interpretive,  educational,  and  resource 
protection  programs  for  the  Sanctuary. 

The  primary  purposes  of  the  Designation 
Docvtment,  final  regulations  and  final 
management  plan  are  to  protect  humpback 
whales  and  their  Sanctuary  habitat;  to 
educate  and  interpret  for  the  public  the 
relationship  of  humpback  whales  to  the 
Hawaiian  Islands  marine  environment;  to 
manage  human  uses  of  the  Sanctuary 
consistent  with  the  HINMSA  and  the  NMSA 
(the  National  Marine  sanctuaries  Act);  and  to 
provide  for  the  identification  of  marine 
resources  and  ecosystems  of  naUonal 
significance  for  possible  inclusion  in  the 
Sanctuary. 

The  final  regulations  implement  the  final 
management  plan  and  govern  the  conduct  of 
activities  consistent  with  the  HINMSA,  the 
NMSA,  and  the  Designation  Doomient  for 
the  Sanctuary.  The  regulations  allow  all 
activities  to  be  conducted  in  the  Sanctuary 
other  than  a  relatively  narrow  range  of 
prohibited  activities.  However,  the 
prohibitions  primarily  only  repeat  existing 
Federal  and  State  regulations  (such  as 
existing  NOAA  whale  approach  prohibitions) 
that  protect  (directly  and  indirectly) 
humpback  whales  and  their  habitat  and 
which  were  in  place  before  the  designation 
of  the  Sanctuary.  They  imf>ose  no  new 
substantive  restrictions  (other  than  of  a 
"housekeeping"  nature  such  as  prohibiting 
anyone  from  interfering  with  a  Sanctuary 
enforcement  officer)  on  any  person  or  entity  ] 
and  thus  should  have  no  significant 
economic  impact  on  any  person  or  entity. 
Accordingly,  a  Regulatory  Flexibility 
Analysis  has  not  been  prepared. 

Paperwork  Reduction  Act  of  1980 

This  rule  does  not  contain  collection 
of  information  requirements  and, 
therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (Pub.  L.  96-511). 

Executive  Order  12612 

r 
A  Federalism  Assessment  (FA)  was 
prepared  for  the  draft  management  plan 
and  proposed  implementing  regulations. 
The  FA  concluded  that  all  were  fully 
consistent  with  the  principles,  criteria, 
and  requirements  set  forth  in  sections  2 
through  5  of  Executive  Order  12612. 
Federalism  Considerations  in  Policy 
Formulation  and  Implementation  (52  FR 
41685.  Oct.  26.  1987).  Copies  of  the  FA 
are  available  upon  request  from  the 
Office  of  Ocean  and  Coastal  Resource 
Management  at  the  address  Usted  above. 

National  Environmental  Policy  Act 

In  accordance  with  section  304(a)(2) 
of  the  NMSA  (16  U.S.Q  1434(a)(2))  and 
the  provisions  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321-4370(a)).  a  DEIS  and  FEIS 
have  been  prejjared  for  the 
implementation  of  the  designation  and 
the  proposed  regulations.  As  required 
by  section  304(a)(2)  of  the  NMSA,  the 
DEIS  and  FEIS  include  the  resource 


assessment  report  required  by  section 
303(b)(3)  of  the  NMSA  (16  U.S.C. 
1433(b)(3)),  maps  depicting  the 
proposed  boundary  of  the  designated 
area,  and  the  existing  and  potential  uses 
and  resources  of  the  area.  Copies  of  the 
FEIS  are  available  upon  request  to  the 
Sanctuaries  and  Reserves  IDivision. 
Office  of  Ocean  and  Coastal  Resource 
Management  at  the  address  listed  above. 

Executive  Order  12630 

This  final  rule  will  not  have  any 
takings  impUcations  within  the  meaning 
of  Executive  Order  12630  because  it 
does  not  appear  to  have  an  effect  on 
private  property  sufficiently  severe  as  to 
effectively  deny  economically  viable  use 
of  any  distinct  legally  potential  property 
interest  to  its  owner  or  to  have  the^ffect 
of,  or  result  in,  a  permanent  or 
temporary  physical  occupation, 
invasion,  or  deprivation. 

Unfunded  Mandates  Reform  Act  of  1995 

This  final  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA)) 
for  State,  local,  and  tribal  govenunents 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
section  202  and  205  of  the  UMRA. 

List  of  Subjects  in  15  CFR  Part  922 

Administrative  practices  and 
procedure.  Coastal  zone.  Education. 
Environmental  Protection,  Marine 
resources.  Natinal  Resources,  Penalties, 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements.  Research. 

Federal  Domestic  Assistance  Catalog  Number 
11.429.  Marine  Sanctuary  Program 

Dated:  March  21, 1997. 
David  L.  Evans. 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Seivicvs  and  Coastal  Zone 
Management. 

Accordingly,  for  the  reasons  set  forth 
above,  15  CFR  part  922  is  amended  as 
follows: 

PART  922— NATIONAL  MARINE 
SANCTUARY  PROGRAM 
REGULATIONS 

1.  The  authority  citation  for  Part  922 
continues  to  read  as  follows: 

Autliority:  16  U.S.C.  1431  et  seq. 

2.  Section  922.1  is  revised  as  follows: 

§922.1    AppllcabUKy  of  reguMions. 

Unless  noted  otherwise,  the 
regulations  in  subparts  A,  D  and  E  apply 
to  all  twelve  National  Marine 
Sanctuaries  for  which  site-specific 
regulations  appear  in  subparts  F  through 


Q,  respectively.  Subparts  B  and  C  apply 
to  the  site  evaluation  list  and  to  the 
designation  of  future  Sanctuaries. 

3.  Section  922.40  is  revised  to  read  as 
follows: 

§922.40    Purpose. 

The  purpose  of  the  regulations  in  this 
subpart  and  in  subparts  F  through  Q  is 
to  implement  the  designations  of  the 
twelve  National  Marine  Sanctuaries  for 
which  site  specific  regulations  app>ear  in 
subparts  F  through  Q,  respectively,  by 
regulating  activities  affecting  them, 
consistent  with  their  respective  terms  of 
designation  in  order  to  protect,  preserve 
and  manage  and  thereby  ensure  the 
health,  integrity  and  continued 
availabihty  of  the  conservation, 
ecological,  recreational,  research, 
educational,  historical  and  aesthetic 
resources  and  qualities  of  these  areas. 
Additional  purposes  of  the  regulations 
implementing  the  designation  of  the 
Florida  Keys  and  Hawaiian  Islands 
Humpback  Whale  National  Marine 
Sanctuaries  are  found  at  §§  922.160,  and 
922.180,  respectively. 

4.  Section  922.41  is  revised  to  read  as 
follows: 

§922.41    Boundaries. 

The  boundary  for  each  of  the  twelve 
National  Marine  Sanctuaries  covered  by 
this  part  is  described  in  subparts  F 
through  Q,  respectively. 

5.  Section  922.42  is  revised  to  read  as 
follows: 

§922.42    Allowsd  Activttlss. 

All  activities  (e.g.,  fishing,  boating, 
diving,  research,  education)  may  be 
conducted  unless  prohibited  or 
otherwise  regulated  in  subparts  F 
through  Q.  subject  to  any  emergency 
regulations  promulgated  pursuant  to 
§§922.44,  922.111(c),  922.165,  or 
922.186,  subject  to  all  prohibitions, 
regulations,  restrictions,  and  conditions 
validly  imposed  by  any  Federal,  State, 
or  local  authority  of  competent 
jurisdiction,  including  Federal  and  State 
fishery  management  authorities,  and 
subject  to  the  provisions  of  section  312 
of  the  Act.  The  Assistant  Administrator 
may  only  directly  regulate  fishing 
activities  pursuant  to  the  procedure  set 
forth  in  section  304(a)(5)  of  the  NMSA. 

6.  Section  922.43  is  revised  to  read  as 
follows: 

§922.43    Prohibited  or  ottierwissrsgulalMl 
actlvtties. 

Subparts  F  through  Q  set  forth  site- 
specific  regulations  applicable  to  the 
activities  specified  therein. 

7.  Section  922.44  is  revised  to  read  as 
follows: 


§922.44    Emsrgsney  Regulations. 

Where  necessary  to  prevent  or 
minimize  the  destruction  of,  loss  of,  or 
injiuy  to  a  Sanctuary  resource  or 
quality,  or  minimize  the  imminent  risk 
of  such  destruction,  loss,  or  injury,  any 
and  all  such  activities  are  subject  to 
immediate  temporary  regulation, 
including  prohibition.  The  provisions  of 
this  section  do  not  apply  to  the  Cordell 
Bank,  Florida  Keys  and  Hawaiian 
Islands  Humpback  Whale  National 
Marine  Sanctuaries.  See  §§  922.111(c). 
922.165,  and  922.186,  respectively,  for 
the  authority  to  issue  emergency 
regulations  with  respect  to  those 
sanctuaries. 

8.  Part  922  is  amended  by  adding  a 
new  subpart  Q  immediately  following 
subpart  P  as  follows: 

Subpart  Q.  Part  922— Hawaiian  Islands 
Humpback  Whale  National  Marina 
Sanctuary 

922.180  Purpose. 

922.181  Boundary. 
922.181  Definitions. 

922.183  Allowed  activities. 

922.184  Prohibited  activities. 

922.185  Emergency  regulations. 

922.186  Penalties;  appeals. 

922.187  Interagency  cooperation. 

Appendix  A  to  Subpart  Q — Hawaiian 
Islands  HumplMck  Whale  National  Marine 
Sanctuary  Boundary  Coordinatea 

Authority:  Sections  302.  303,  304.  305. 
306.  307,  310,  and  312  of  the  National  Marine 
Sanctuaries  Act  (NMSA)  (16  U.S.C.  1431  et 
seq),  and  sections  2304.  2305.  and  2306  of 
the  Hawaiian  Islands  National  Marine 
Sanctuary  Act  (HINMSA),  Pub.  L  102-587. 

§922.180    Purpose. 

(a)  The  purpose  of  the  regulations  in 
this  subpart  is  to  implement  the 
designation  of  the  Hawaiian  Islands 
Humpback  Whale  National  Marine 
Sanctuary  by  regulating  activities 
affecting  the  resources  of  the  Sanctuary 
or  any  of  the  quaUties,  values,  or 
purposes  for  which  the  Sanctuary  was 
designated,  in  order  to  protect,  preserve, 
and  manage  the  conservation, 
ecological,  recreational,  research, 
educational,  historical,  cultural,  and 
aesthetic  resources  and  qualities  of  the 
area.  The  regulations  are  intended  to 
supplement  and  complement  existing 
regulatory  authorities:  to  facilitate  to  the 
extent  compatible  with  the  primary 
objective  of  protecting  the  humpback 
whale  and  its  habitat,  all  public  and 
private  uses  of  the  Sanctuary,  including 
uses  of  Hawaiian  natives  customarily 
and  traditionally  exercised  for 
subsistence,  cultiu^l,  and  religious 
purposes,  as  well  as  education,  research, 
recreation,  commercial  and  miUtary 
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activities;  to  reduce  conflicts  between 
compatible  uses:  to  maintain,  restore, 
and  enhance  the  humpback  whale  and 
its  habitat;  to  contribute  to  the 
maintenance  of  natural  assemblages  of 
humpback  whales  for  future 
generations;  to  provide  a  place  for 
humpback  whales  that  are  dependent  on 
their  Hawaiian  Islands  wintering  habitat 
for  reproductive  activities,  including 
breeding,  calving,  and  nursing,  and  for 
the  long-term  survival  of  their  species; 
and  to  achieve  the  other  purposes  and 
poUcies  of  the  HINMSA  and  NMSA. 
(b)  The  regulations  in  this  subpart 
may  be  modified  to  fulfill  the 
Seovtary's  re${>onsibilities  for  the 
Sanctuary,  including  the  provision  of 
additional  protections  for  humpback 
whales  and  their  habitat,  if  reasonably 
necessary,  and  the  conservation  and 
management  of  other  marine  resources, 
quahties  and  ecosystems  of  the 
Sanctuary  determined  to  be  of  national 
significance.  The  Secretary  shall  consult 
with  the  Governor  of  the  State  of  Hawaii 
on  any  modification  to  the  regulations 
contained  in  this  part.  For  any 
modification  of  the  regulations 
contained  in  this  part  that  would 
constitute  a  change  in  a  term  of  the 
designation,  as  contained  in  the 
Designation  Document  for  the 
Sanctuary,  the  Secretary  shall  follow  the 
appUcable  requirements  of  sections  303 
and  304  of  the  NMSA,  and  sections 
2305  and  2306  of  the  HINMSA. 

f  822.181    Boundary. 

(a)  Except  for  excluded  areas 
described  in  paragraph  (b)  of  this 
section,  the  Hawaiian  Islands 
Humpback  Whale  National  Marine 
Sanctuary  consists  of  the  submerged 
lands  and  waters  off  the  coast  of  the 
Hawaiian  Islands  seaward  from  the 
shoreline,  cutting  across  the  mouths  of 
rivers  and  streams,  — 

(1)  To  the  100-fathom  (183  meter) 
isobath  adjoining  the  islands  of  Maui, 
Molokai  and  Lanai,  including  Penguin 
Bank,  but  excluding  the  area  within 
three  nautical  miles  of  the  upper 
reaches  of  the  wash  of  the  waves  on  the 
shore  of  Kahoolawe  Island; 

(2)  To  the  deep  water  area  of  Pailolo 
Channel  from  Cape  Halawa,  Molokai,  to 
Nakalele  Point,  Maui,  and  southward; 

(3)  To  the  100-fathom  (183  meter) 
isobath  around  the  Island  of  Hawaii; 

(4)  To  the  100-fathom  (183  meter) 
isobath  from  ICaihu  Point  eastward  to 
Makahuena  Point,  Kauai;  and 

(5)  To  the  100-fathom  (183  meter) 
isobath  from  Puaena  Point  eastward  to 
Mahie  Point  and  from  the  Ala  Wai  Canal 
eastward  to  Makapuu  Point,  Oahu. 


(b)  Excluded  from  the  Sanctuary 
boundary  are  the  following  commercial 
ports  and  small  boat  harbors: 

Hawaii  (Big  Island) 

Hilo  Harbor 

Honokohau  Boat  Harbor 
Kawaihae  Boat  Harbor  &  Small  Boat 

Basin 
Keauhou  Bay 

Oahu 

Ala  Wai  Small  Boat  Basin 

Kauai 

Hanamaulu  Bay 
Nawiliwili  Haroor 

Lanai 

Kaumalapau  Harbor 
Manele  Harbor 

Maui 

Kahului  Harbor 
Lahaina  Boat  Harbor 
Maalaea  Boat  Harbor 
Molokai 

Hale  o  Lono  Harbor 
Kaunakakai  Harbor 

(c)  The  precise  boundary  of  the 
Sanctuary  appears  in  appendix  A  of  this 
subpart  Q. 

S  822.182    Deflnttlons. 

(a)  Acts  means  the  Hawaiian  Islands 
National  Marine  Sanctuary  Act 
(HINMSA;  sections  2301-2307  of  Public 
Law  102-587),  and  the  National  Marine 
Sanctuaries  Act  (NMSA;  also  known  as 
Title  III  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act 
(MPRSA),  as  amended,  16  U.S.C.  1431 
etsea.]. 

Aaverse  impact  means  an  impact  that 
independently  or  cumulatively 
damages,  diminishes,  degrades,  impairs, 
destroys,  or  otherwise  harms. 

Alteration  of  the  seabed  means 
drilling  into,  dredging,  or  otherwise 
altering  a  natural  physical  characteristic 
of  the  seabed  of  the  Sanctuary;  or 
constructing,  placing,  or  abandoning 
any  structure,  material,  or  other  matter 
on  the  seabed  of  the  Sanctuary. 

Habitat  means  those  areas  that 
provide  space  for  individual  and 
population  growth  and  normal  behavior 
of  humpback  whales,  and  include  sites 
used  for  reproductive  activities, 
including  breeding,  calving  and  nursing. 

Military  activities  means  those 
military  activities  conducted  by  or 
under  the  auspices  of  the  Department  of 
DeCanse  and  any  combined  military 
activities  carried  out  by  the  Department 
of  Defense  and  the  military  forces  of  a 
foreign  nation. 

Sanctuary  means  the  Hawaiian 
Islands  Humpback  Whale  National 
Marine  Sanctuary. 


Sanctuary  resource  means  any 
humpback  whale,  or  the  humpbiack 
whale's  habitat  within  the  Sanctuary. 

Shoreline  means  the  upper  reaches  of 
the  wash  of  the  waves,  other  than  storm 
or  seismic  waves,  at  high  tide  during  the 
season  of  the  year  in  which  the  highest 
wash  of  the  waves  occurs,  usually 
evidenced  by  the  edge  of  vegetation 
growth,  or  the  upper  Umit  of  debris  left 
by  the  wash  of  the  waves. 

Take  or  taking  a  humpback  whale 
means  to  harass,  harm,  pursue,  hunt, 
shoot,  woimd,  kill,  trap,  capture,  collect 
or  injure  a  humpback  whale,  or  to 
attempt  to  engage  in  any  such  conduct. 
The  term  includes,  but  is  not  limited  to, 
any  of  the  following  activities: 
collecting  any  dead  or  injured 
humpba<^  whale,  or  any  part  thereof; 
restraining  or  detaining  any  humpback 
whale,  or  any  part  thereof,  no  matter 
how  temporarily;  tagging  any  humpback 
whale;  operating  a  vessel  or  aircraft  or 
doing  any  other  act  that  results  in  the 
disturbing  or  molesting  of  any 
humpback  whale. 

(b)  Other  terms  appearing  in  the 
regulations  in  this  subpart  are  defined  at 
15  CFR  922.3,  and/or  m  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act,  as  amended,  33  U.S.C.  1401  et  seq., 
and  16  U.S.C.  1431  et  seq. 

S822.183    Allowed  acttvltlaa. 

(a)  All  activities  except  those 
prohibited  by  §  922.184  may  be 
undertaken  in  the  Sanctuary  subject  to 
any  emergency  regulations  promulgated 
pursuant  to  §922.185,  subject  to  the 
interagency  coop>eration  provisions  of 
section  304(d)  of  the  NMSA  [16  U.S.C. 
1434(d)l  and  §922.187  of  this  subpart, 
and  subject  to  the  hability  established 
by  section  312  of  the  NMSA  and 
§922.46.  All  activities  are  also  subject  to 
all  prohibitions,  restrictions,  and 
conditions  validly  imposed  by  any  other 
Federal,  State,  or  county  authority  of 
competent  jurisdiction. 

(bj  Included  as  activities  allowed 
under  the  first  sentence  of  paragraph  (a) 
of  this  section  are  all  classes  of  military 
activities,  internal  or  external  to  the 
Sanctuary,  that  are  being  or  have  been 
conducted  before  the  effective  date  of 
the  regulations  in  this  subpart,  as 
identified  in  the  Final  Enviroumental 
Impact  Statement/Management  Plan. 
Paragraphs  (a)  (1)  through  (5)  of 
§  922.184  do  not  apply  to  these  classes 
of  activities,  nor  are  these  activities 
subject  to  further  consultation  under 
section  304(d)  of  the  NMSA. 

(c)  Military  activities  proposed  after 
the  effective  date  of  the  regulations  in 
this  subpart,  are  also  included  as 
allowed  activities  imder  the  first 
sentence  of  paragraph  (a)  of  this  section. 
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•Paragraphs  (a)  (1)  through  (5)  of 
§922.184  apply  to  these  classes  of 
activities  unless — 

(l)They  are  not  subject  to 
consultation  under  section  304(d)  of  the 
NMSA  and  §922.187  of  this  subpart,  or 

(2)  Upon  consultation  under  section 
304(d)  of  the  NMSA  and  §  922.187  of 
this  subpart,  NOAA's  findings  and 
recommendations  include  a  statement 
that  paragraphs  (a)(1)  through  (5)  of 
§  922.184  do  not  apply  to  the  military 
activity. 

(d)  If  a  military  activity  described  in 
paragraphs  (b)  or  (c)(2)  of  this  section  is 
modified  such  that  it  is  likely  to  destroy, 
cause  the  loss  of,  or  injiu«  a  Sanctuary 
resource  in  a  manner  significantly 
greater  than  was  considered  in  a 
previous  consultation  under  section 
304(d)  of  the  NMSA  and  §  922.187  of 
this  subpart,  or  if  the  modified  activity 
is  likely  to  destroy,  cause  the  loss  of,  or 
injure  any  Sanctuary  resource  not 
considered  in  a  previous  consultation 
under  section  304(d)  of  the  NMSA  and 

§  922.187  of  this  subpart,  the  modified 
activity  will  be  treated  as  a  new  military 
activity  under  paragraph  (c)  of  this 
section. 

(e)  If  a  proposed  miUtary  activity 
subject  to  section  304(d)  of  the  NMSA 
and  §922.187  of  this  subpart  is 
necessary  to  respond  to  an  emergency 
situation  and  the  Secretary  of  Defense 
determines  in  writing  that  failure  to 
undertake  the  proposed  activity  diuing 
the  period  of  consultation  would  impair 
the  national  defense,  the  Secretary  of 
the  military  department  concerned  may 
request  the  Director  that  the  activity 
proceed  during  consultation.  If  the 
Director  denies  such  a  request,  the 
Secretary  of  the  military  department 
concerned  may  decide  to  proceed  with 
the  activity.  In  such  case,  the  Secretary 
of  the  military  department  concerned 
shall  provide  the  Director  with  a  written 
statement  describing  the  effects  of  the 
activity  on  Sanctuary  resources  once  the 
activity  is  completed. 

#822.184    ProMMtMl  activities. 

(a)  The  following  activities  are 
prohibited  and  thus  unlawful  for  any 
person  to  conduct  or  cause  to  be 
conducted. 

(1)  Approaching,  or  causing  a  vessel 
or  other  object  to  approach,  within  the 
Sanctuary,  by  any  means,  within  100 
yards  of  any  himipback  whale  except  as 
authorized  under  the  Marine  Mammal 
Protection  Act,  as  amended  (MMPA),  16 
U.S.C.  1361  et  seq.,  and  the  Endangered 
Species  Act,  as  tmiended  (ESA),  16 
U.S.C.  1531  et  seq.; 

(2)  Operating  any  aircraft  above  the 
Sanctuary  within  1 ,000  feet  of  any 
humpback  whale  except  as  necessary  for 


takeoff  or  landing  from  an  airport  or 
runway,  or  as  authorized  under  the 
MMPA  and  the  ESA; 

(3)  Taking  any  humpback  whale  in 
the  Sanctuary  except  as  authorized 
imder  the  MMPA  and  the  ESA; 

(4)  Possessing  within  the  Sanctuary 
(regardless  of  where  taken)  any  living  or 
dead  hiunpback  whale  or  part  thereof 
taken  in  violation  of  the  MMPA  or  the 
ESA; 

(5)  Discharging  or  depositing  any 
material  or  o^er  matter  in  the 
Sanctuary;  altering  the  seabed  of  the 
Sanctuary;  or  disdbarging  or  depositing 
any  material  or  other  matter  outside  the 
Sanctuary  if  the  discharge  or  deposit 
subsequently  enters  and  injures  a 
humpback  whale  or  humpback  whale 
habitat,  provided  that  such  activity: 

(i)  Requires  a  Federal  or  State  permit, 
license,  lease,  or  other  authorization: 
and 

(ii)  Is  conducted 

(A)  Without  such  permit,  Ucense, 
lease,  or  other  authorization,  or 

(B)  Not  in  compliance  with  the  terms 
or  conditions  of  such  permit,  license, 
lease,  or  other  authorization. 

(6)  Interfering  with,  obstructing, 
delaymg  or  preventing  an  investigation, 
search,  seizure  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  either  of  the  Acts  or  any 
regulations  issued  under  either  of  the 
Acts. 

(b)  The  prohibitions  in  paragraphs 
(a)(1)  through  (5)  of  this  section  do  not 
apply  to  activities  necessary  to  respond 
to  emergencies  threatening  Ufe,  property 
or  the  environment:  or  to  activities 
necessary  for  valid  law  enforcement 
purposes.  However,  while  such 
activities  are  not  subject  to  paragraphs 
(a)(1)  through  (5)  of  this  section,  this 
paragraph  (b)  does  not  exempt  the 
activity  trom  the  underlying  prohibition 
or  restriction  under  other  appUcable 
laws  and  regulations  (e.g.,  MMPA,  ESA, 
and  CWA).  

1822.185  Emergency  reguMlons.  Points  "-"SSflSf^' 
,,,1  rnri,  sec) 
Where  necessary  to  prevent  or 

minimize  the  destruction  of.  loss  of,  or 

injury  to  a  Sanctuary  resource,  or  to  Kauai 

minimize  the  imminent  risk  of  such  .-  22  1 3  37 

destruction,  loss,  or  injury,  any  and  all  2  22'l6'42 

activities  are  subject  to  immediate  3  !."!!"™™!i!l  22,'l7!l3 

temporary  regulation,  including  4  22.1 7!25 

prohibition.  Before  issuance  of  such  5  22,17,15 

regulations  the  Director  shall  consult  to  6  22,16,59 

the  extent  practicable  with  any  relevant  ^  22,16,34 

Federal  agency  and  the  Governor  of  the  ?  ^'ll'ir 

State  of  Hawaii.  ,„ ^iriI 

iu  «..„..„..     £<e, 10,14 

1822.186  Pwtalties; appeals.  ]J  §'1550 

(a)  Pursuant  to  section  307  of  the  13  """""."""    22!l5!52 

NMSA,  each  violation  of  either  of  the  14  22!l5!31 

Acts,  or  any  regulation  in  this  subpart         15  22,15,25 


is  subject  to  a  civil  penalty  of  not  more 
than  $100,000.  Each  such  violation  is 
subject  to  forfeiture  of  property  or 
Sanctuary  resources  seized  in 
accordance  with  section  307  of  the 
NMSA.  Each  day  of  a  continuing 
violation  constitutes  a  separate 
violation. 

(b)  Regulations  setting  forth  the 
procedures  governing  the  administrative 
proceedings  for  assessment  of  dvil 
penalties  for  enforcement  reasons, 
issuance  and  use  of  written  warnings, 
and  release  or  forfeiture  of  seized 
property  appear  at  15  CFR  part  904. 

(c)  A  person  subject  to  an  action  taken 
for  enforcement  reasons  for  violation  of 
the  regulations  in  the  subpart  or  either 
of  the  Acts  may  appeal  pursuant  to  the 
applicable  procedures  in  15  CFR  part 
904. 

1822.187    lntar»gsr>cy  Coopsratkm. 

Under  section  304(d)  of  the  NMSA, 
Federal  agency  actions  internal  or 
external  to  a  national  marine  sanctuary, 
including  private  activities  authorized 
by  licenses,  leases,  or  permits,  that  are 
likely  to  destroy,  cause  the  loss  of,  or 
injure  any  sanctuary  resource  are 
subject  to  consultation  with  the 
Director.  The  Federal  agency  proposing 
an  action  shall  determine  whether  the 
activity  is  likely  to  destroy,  cause  the 
loss  of,  or  injure  a  Sanctuary  resource.  ^^ 
To  the  extent  practicable,  consultation 
procediu-es  under  section  304(d)  of  the 
NMSA  may  be  consoUdated  with 
interagency  cooperation  procedures 
required  by  other  statutes,  such  as  the 
ESA.  The  Director  will  attempt  to 
provide  coordinated  review  and 
analysis  of  all  environmental 
requirements. 

Appendix  A  to  Subpart  Q— Hawai- 
ian Islands  Humpback  Whale  Na- 
tional Marine  Sanctuary  Bound- 
ary Coordinates 


Longitude 

(deg,  min, 

sec) 


159.34,57 

159,36,4 

159,36,16 

159,34,34 

159,33,2 

159.32.3 

159.31,31 

159.31,19 

159,31,5 

159,30.37 

159,29,46 

159,29,20 

159,28,32 

159,27,54 

159,27.17 


14818 


Federal  Regigter  /  Vol.  62.  No.  60  /  Friday.  March  28,  1997  /  Rules  and  Regulations 


* 
Federal  Register  /  Vol.  62,  No.  60  /  Friday,  March  28,  1997  /  Rules  and  Regulations  14819 


Appendix  A  to  Subpart  Q— Hawai- 
ian Islands  Humpback  Whale  Na- 
tional Marine  Sanctuary  Bound- 
ary Coordinates— Continued 


Poinis 


LaMude(deg. 
tnn,s6C) 


18  21,S2!h 

17  —    21.59,17 

18  21,58.42 

19 21.58.28 

20 21,58.10 

21  21.58.4 

22 ....    21.57.5 

23 21.56.43 

24 21.56,13 

2S 21,56.29 

26  21J54.48 

27  21.54.1 

28 21.53.45 

29  21.53.27 

30 21.53.1 

31 21,52,44 

32 21,52.13 

33  .. 21.51.45 

34 21.51.43 

36  21.51.49 

36  21.51.53 

37 21,51.51 

38  — ~ 2151.42 

39 21,51,15 

40 21.50.57 

41  2152.17 

42  22,1253 

43 22.15.26 

44 22.15.11 

46  22.15.18 

46 22.15.22 

47  22.15,21 

48  22,15,6 

49  22,15.6 

50 22.15.7 

51  . 22.14.30 

52 22,14,18 

53 22.14,22 

54 22,13,21 

56  22,12,31 

56  22.12.18 

57  _....    22.11.14 

58  22.10,29 

59  22.9,57 

80 22.9.25 

61  225,34 

62 22,0.15' 

63  22.7,4 

64  225.17 

66  22,551 

66  225.4 

67  22.4.18 

68  225,32 

80 22.3.15 

70 22.2.56 

71  22.2.48 

72 22.2.33 

73  22J2.16 

74  22.1.57 

75  22.151 

76  22.1,26 

77  22.0,59 

78  22,0.49 

T9  22.0.0 

80  21.59,40 


Longitude 

(deg,  min, 

sac) 


159,2256 

159.18,25 

159,18.51 

159.18.56 

159.18.54 

159,18.32 

159.18,41 

159,19.4 

159.19,39 

159.20.36 

159.21.12 

159.21.27 

159.21.46 

159,22.14 

159,22,32 

159.22.37 

159.22.49 

15923,18 

159,23.50 

159,24.26 

159.24,48 

15925.12 

15925.41 

15925.58 

15926.15 

15926,48 

159,18,4 

1592620 

15925.52 

15924.50 

15924,10 

15922,53 

15922.34 

15921.54 

1592123 

15920.55 

15920.31 

159.19,54 

159.18,43 

159,17,46 

159,17,17 

159,175 

159.16,42 

159.1625 

159.15.42 

159,15,39 

159,18,48 

159.16,37 

159,16,31 

159.16,13 

159,16.47 

159.17,32 

159,1728 

159,1723 

159.17.33 

159,17.48 

159,18,4 

159,1824 

159.18.46 

159.19,11 

159.1924 

159.195 

159,18,54 

159,18,47 

159,1827 


Appendix  A  to  Subpart  Q— Hawai- 
ian ISL>VNDS  Humpback  Whale  Na- 
tional Marine  Sanctuary  Bound- 
ary Coordinates— Continued 


Poims 


Latitude  (deg, 
.  min,  sec) 


Longitude 

(deg,  min, 

sec) 


Oihu  (North) 

I   21,3622 

^   •>•>•»>•••••.•».•     21,oO|41 

3  21,39,1 

4  21,3924 

5  _....    21.39,43 

6  21.40.12 

7  21.4027 

8  21.40.46 

9  21,40,46 

10  21.41,7 

II   -....  21,4129 

12  „....    21,41.44 

13  21.42,55 

14  21,43,54 

15  21,4422 

16  21.45,3 

17  21,45,15 

18  21,45,34 

19  21,37,14 

20  21,4554 

21  ....„ 21.45.34 

22  21.4529 

23  21,44.55 

24  „ 21,44.33 

25  21.44.13 

26  „ 21.43,33 

27  21.41.34 

28  21.38.36 

29  21.37.54 

30  21.37,48 

31  21.35.47 

32 21.33,48 

33  21,37.50      • 

34  21.36.43 

Cahu  (South) 

1   , 21.15.38 

2  21,14,18 

3  _ 21,14,9 

4  21,1327 

5  21,13,31 

6  „ 21,14,44 

7  21,14,47 

8  21.14,35 

9  21,14,34 

10  21,14.11 

11    21.14.14 

12  21.1355 

13  21,14.0 

14  21.1429 

15  21.14.40 

16  21.15.0 

17  _ 21.1525 

18  21,1550 

19  —    21,17,8 

20  21,18,50 

21  21,19.53 

22  21.19.34 

23  21.18.55 

24  —    21.18.47 

25  21.17.52 

26  21,17,36 

27  21.17,3 

28  21,16.34 

29  21.15.52 


1585,37 

1585,39 

1585.7 

158.7.44 

158.7.44 

158,727 

158.7,38 

158,721 

158.6,56 

158.6,41 

158,6,16 

158,6,13 

158.5.13 

158,3.58 

158,322 

1582.0 

158,1,19 

158.020 

15751,34 

15759,17 

15758,37 

157.57,34 

157,56.18 

157,56.30 

157.54.40 

15753,45 

157,53.12 

157.52.38 

157.535 

157.5258 

157.50.11 

15751,58 

157,52,10 

157,50,54 


15751,1 

157,42,17 

157,42,46 

157.43,13 

157,43.47 

157,43.59 

157,4424 

157,44,54 

157,45,32 

157,4652 

157,47,35 

157,47,58 

157.4828 

157,48.53 

157,49.34 

157.50,16 

157,5051 

157.51.14 

157,50.54 

157,395 

157,36,4 

157.355 

157,3421 

157,33,53 

157,3321 

157,33,32 

157,33,32 

157545 

157,34,46 


Appendix  A  to  Subpart  O— Hawai- 
ian Islands  Humpback  Whale  Na- 
tional Marine  Sanctuary  Bound- 
ary Coordinates— Continued 


PoiniB 


Latitude  (deg, 
min,  sec) 


30  21,15,56 

31  21,1520 

32  21.15.13 

33  21.1522 

34  21.15.33 

35  21.1521 

36  21.1520 

37  21.1523 

38  21.1456 


1  .; 20.51.18 

2  2052.9 

3  2052.37 

4  20.52.47 

o 20.53.38 

6  20.5627 

'      •••••■>■•■■■••••*••       £U|wO(^Sb 

o  ...................    20,57^ 

9  •«»...•    20,57,36 

10  20,592 

11   - 20,59,54 

12  21,1,19 

13  , — ,....    21,1,45 

14  ;    21256 

15  21.3.7 

16  21,35 

17  21,42 

18  21,4,49 

19  21,5,16 

20 215.9 

21   21.520 

22  21,5,52 

23  215.48 

24  21,7,34 

25  21.8.11 

26  21.8.56 

27  20,57.10 

28  20.56.33 

29 20,55,10 

30  20.5329 

31   2051.57 

32  2051,40 

33  20,50.56 

34  20,58,18 

35  21,0,19 

36  21,125 

37  _    21,1,7 

38  > 21,0,44 

39  21.0,0 

40  20,5929 

41    20,5929 

42  20,59,55 

43  21.0.38 

44  21,023 

45  21,0,16 

46  21,028 

47  21,026 

48  21.0,3 

49  „ 20,5924 

50  20.58,53 

51    20.58.50 

52  20.5822 

53  20,58,49 

54  20.58,43 

55  20,58,11 


Longitude 

(deg,  min, 

sec) 


157,35.19 

157,35.44 

157.36.0 

157.36.57 

157,3820 

157,3851 

157,40,5 

157,40,53 

157,425 


157,44.40 

157,44.16 

157.44.38 

157,4524 

157,465 

157,4521 

157,45,43 

157,45,17 

157,4451 

157,44,19 

157,43,33 

157,43.14 

157.42.11 

157.422 

157.41,32 

157.40.43 

15759.39 

157,39.57 

157.39.30 

157.3821 

157,37.59 

157,37,54 

157,36,30 

157,3524 

157.33,41 

157.33.1 

157.33.16 

157.33.42 

157.33.45 

157.37.14 

157,40.53 

157,42.12 

157.42.54 

1572227 

157.19,45 

157,18.43 

157,19,36 

15720,30 

157.19,0 

157,1928 

15720,57 

1572129 

1572126 

15721.57 

15722.41 

1572329 

15724,32 

1572523 

1572520 

15725,47 

1572621 

1572522 

15723.17 

15721,50 

15723,46 


Appendix  A  to  Subpart  Q— Hawai- 
ian Islands  Humpback  Whale  Na- 
tional Marine  Sanctuary  Bound- 
ary Coordinates— Continued 


Points 


Latitude  (deg. 
min.  sec) 


Longitude 

(deg,  min, 

sec) 


56  20.57.56  15726,49 

57  20,57,59  15728,30 

58  20,57,51  15729,44 

59 20,5725  15751,42 

60  20,56,32  1572951 

61   20,56.1  15729,56 

62  20.55,54  15751.46 

63  21,17,9  157,1724 

64  _....,...  21,9.41  15751.30 

65  21.9.58  157,30,9 

66  21,9,58  15729,39 

67  21,929  15728,36 

68  21,9,33  157275 

69  21.102  15723,53 

70  21,1051  15721,43 

71   21,12,41  157,19,17 

72  21,14,54  157,18,44 

73  21,16,42  157,1825 

74  21,17,13  157,16,13 

75  21.16,35  157.14,39 

76  21,162  157,13,14 

77  21,3,36  157,10,57 

78  21,3,41  157,11,50 

79  _ 21,3,13  157,1222 

80  21225  157,1251 

81   212.7  157,13,43 

82  :..  21,151  157,14,11 

83  21,1,59  157,14,37 

84  21.1,56  157,15,12 

85  21,1,36  157,165 

86  21,1,42  157,17,0 

87  21,1,16  157,1727 

88  21,0,51  157,18,8 

89 21,0,59  157,18,35 

90  21,321  1575,59 

91  20,53,46  157,5,35 

92  20.54,59  157528 

93  20,5529  157551 

94  20.5651  157,45 

95  20,56,58  157,3,32 

96  20,57,37  1572,45 

97  20.58,22  1572,7 

98  20.58,40  157,128 

99  20,5926  157,1,14 

100  21,024  157,125 

101   21,1.15  157.1,30 

102 21,1,50  157,1.59 

103  21220  1572.19 

104  21,3.0  157,3,4 

105  «...  21.3,6  157,451 

106  21,3,41  157,6,17 

107  21,3,9  1575,46 

108  21,329  157,1022 

109  21,15,48  157,11,4 

110  21.1527  157,924 

111   21,152  157.829 

112  21,1423  1575,12 

113  21,13,56  157,5,10 

114  21.13.55  157.425 

115  21.13.47  157.4.1 

116 21.13.7  157,325 

117  21,13,38  1572,54 

118  21,13,35  157,1.42 

119  21.13.1  157,12 

120  21.13,10  157.0,15 

121   21,12,43  156,59,54 

122  21,1322  156.595 


Appendix  A  to  Subpart  Q— Hawai- 
ian Islands  Humpback  Whale  Na- 
tional Marine  Sanctuary  Bound- 
ary Coordinates— Continued 


Points 


Latitude  (deg, 
min,  sec) 


Longitude 

(deg,  m»n. 

sec) 


123 21.13.46  156,5825 

124  21,13,14  156,57,40 

125  20.49,18  157,15 

126  20,44.4  156,48,49 

127  20,43,18  156,45,48 

128  20.43,44  156,46,17 

129  20,43,41  156.4727 

130 20.44,42  156,48,49 

131   20,44,23  156,49,38 

132  20,44,23  15651,9 

133  20,43,37  15651,54 

134  20,44.19  156.47,48 

135  20,435  156,5251 

136  20,42,16  156.53.12 

137  20.42.39  156.54.43 

138  20.42.47  156.5625 

139  20.42.54  156.57,39 

140  20.43.56  156,595 

141   20.45,16  157,0,3 

142  20.46,37  157,0,48 

143  „....  20,47,38  157,0,40 

144  20,50,43  1572.39 

145  2051.53  157.427 

146  20,5251  157,4,58 

147  21.12,49  156,43,45 

148  21,11,36  156.5320 

149  _ 21.12.38  156.56,44 

150  21,12,1  156,565 

151  21,12,7  156,555 

152  21,125  156,54.17 

153  21.11.36  156.542 

154  21.125  156,52.56 

155  21.11.48  156.525 

156  21.12.7  15651,38 

157 21,11,40  15651,34 

158  21,1159  156,50,44 

159  21,12,30  156,49,55 

160  ..._ 21,1226  156,4926 

161   21.12.15  156.48.37 

162  21,1222  156.47.56 

163  21.11.52  156.4727 

164  21,12,34  156,46,42 

165  21,13,16  156.45,40 

166  21.13,32  156.455 

167  21.13.1  156.4426 

168  21.12.30  156.43.4 

169  21.11.56  156,42,56 

170  21.12.11  156.41.58 

171   21.11.59  156.415 

172  21,11,13  156,39.51 

173  21,10,31  156,39,30 

174  21,85  156,40,32 

175  „..  21,7,8  156.40.11 

176  20.36,4  15629,59 

177 20,38,57  156,34,30 

178  20,39,50  156,35,32 

179  20,40,33  156,365 

180  20,4122  156,36.34 

181    20,42.5  156.36,54 

182  20,42,12  156,38,0 

183  20,4251  156,39,38 

184  20,43,14  156,41,1 

185  20,43,33  156.42,11 

186  20,44,11  156.4251 

187 20,43,52  156,4325 

188  20.4122  156,4251 

189  20.415      •        156,43,0 


Appendix  A  to  Subpart  Q— Hawai- 
ian Islands  Humpback  Whale  Na- 
TK5NAL  Marine  Sanctuary  Bound- 
ary Coordinates— Continued 


Points 


Latitude  (deg, 
sec) 


min. 


Longitude 

(deg,  min, 

sec) 


190  20,42,12  156.4422 

191   20.432  156.44,43 

192 21.0,44  156,18,53 

193  21,451  156,37,39 

194  21,451  156,35,32 

195  21,3,41  156,33,57 

196  2125  15651,13 

197  21.1.4  1562727 

198  21,1.15  15622,39 

199  21,0,44  15621,34 

200  .„„ 21.1,0  156,185 

201 20,33,7  15623.38 

202  20,36,3  156,10,43 

203  2055.46  156,13,13 

204  20,35.11  156,14,55 

205  20,34,4  156.16.39 

206  20,3328  156.1729 

207 20,33,49  156,1924 

208  20,33.36  15620,59 

209  20,33,18  15622,7 

210  20,355  15627,59 

211   —  20,33,46  15626,9 

212  20,3627  1562824 

213  20,36,31  15628,57 

214  20,35,53  15628.41 

215 20.59.43  156.1625 

216  2058,42  156.13.53 

217  20,54,32  156,9.10 

218  20.5421  1565.16 

219  20,535  1565.17 

220 205125  156,5,7 

221   20515  156.4.18 

222  20.50.35  156.3,57 

223  20,49,56  156,1,50 

224  20,48,43  156,0,52 

225  20,48,40  155,59,55 

226  20.48.1  155.58.53 

227  „ 20.37.34  156,4.45 

228  20,47,11  155,58,0 

229 20,4622  155,57,35 

230  20,45,24  155,5723 

231    20,44,30  155,57,15 

232  20,42,58  155,575 

233  ...„ 20,41,38  155.5820 

234  ...„ 20.40.50  155.59,12 

235  20,405  155,5951 

236  20,39,35  156,0,54 

237  20,38.46  156,1.46 

238  „..  20,38,0  156224 

239  _ 20,37,37  156,323 

240  20,3729  1565,49 

241    20.36.39  156.6.50 

242  20.3621  156.7.54 

243 20.35.59  1565,55 

244  20,53.1  157,38,48 

245  20,54,7  157.35,43 

246 20,5628  157.32,7 

247  „....  20.5827  15724.17 

248  20,58,3  15725,19 

249  21524  157,7.44 

250  „..  20.55,55  157,30.55 

251    20,50,44  1572.9 

252  21,15  15624.34 

253  20,34,31  15626,58 

254  20,58,12  156.12,43 

255  20,52,7  157.4028 

256  20,54,59  157,34,4 


iMI 
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Appenwx  a  to  Subpart  Q— Hawai- 
ian ISLANDS  Humpback  Whale  Na- 
TKDNAL  Marine  Sanctuary  Bound- 
ary Coordinates— Continued 


PoWs 


Latitude  (deg, 
min,  sec) 


Longitude 

(deg,  min. 

sec) 


Big  island  (Havmii) 

1  19.33.54  156,0,19 

2  19,34.42  156.0,33 

3  19,35,21  156,0.35 

4  19.39.49  156.2,29 

5 - 19.43.34  156,4,26 

6  19,46.7  156,5,57 

7  „ 19,47,17  156.6.34 

8 19.48,3  156.6,19 

9 ...  19.48.42  156.6.28 

10  _ 19.51.28  156.4.33 

11  19.53.15  156.2,25 

12  „ 19.55.43  155.58.13 

13  19.53.47  156.1,26 

14  19,54,6  156.1,1 

15 19,54,8  156,0,3 

16  19,56,8  155,59,14 

17  19,56,11  155,57.41 

18  19.56.36  155,57,19 

19  19,57.19  155,56.44 

20  19,57,56  155.56.18 

21  19.58,22  155.56.56 

22 19,58.39  155.55,2 

23 19.58.45  155.54,36 

24 19.58.57  155.54,9 

25  19.58,15  156,53.37 

26  19.50.31  155.52.58 

27 20.0,20  156,52,25 

28 20.1.4  155.52.25 

29  20.1.36  155.52.4 

30  20.2.24  155.52.17 

31  — 203.14  155,52,25 

32  20,5,50  155,54,44 

33 19,20,32  155,53.38 

34  19.7.28  155.56.34 

35 19.9.6  155.56.49 

36 19.9,52  155,55.42 

37  19.10.57  155.56.16 

38  .„ 19.12.49  155.54.28 

30  19.13,29  155,54,32 

40 19,14,22  156,54^4. 

41  19.15,2  155,54,24 

42  19,16,17  155,54,1 

43  19,18,0  155,53,47 

44  19,19,22  155,53,49 

45  19,22,49  155,54,43 

46  19,25,22  155,55,33 

47  19^6,21  156,55.39 

48  19.27,14  155,56.9 

49  19,28.41  155,56,42 

50  19,29,1  155,57.14 

51   19.29,25  155.58.9 

52  19.30.23  155.59.3 

S3 20.15.49  155.43.33 

54  20.13,22  156,56.15 

56  20,7.10  155.56.14 

56  .•-  20.9.21  155.55.44 

57  20.12.43  155.56.28 

58  — 20.14.41  155.56.12 

50  20.1534  156.56.53 

60  20.16.21  155.56.28 

61   20.16.47  155,54.54 

62  ._ 20.17.42  155,53,56 

63  ._. 20,18,11  155,523 

64  20.18,9  155.51,28 

66  20.17,41  155,49.45 


Appendix  A  to  Subpart  Q— Hawai- 
ian ISLANDS  Humpback  Whale  Na- 
tional Marine  Sanctuary  Bound- 
ary Coordinates— Continued 


Points 


Latitude  (deg, 
min,  sec) 


Longitude 

(deg,  min, 

sec) 


66  20,16.39  155.45.47 

67  20.16.23  155.44.18 

68  20.14.44  155.43.7 

69  20.14.5  155.42,57 

70  ...„ 20.13.54  155.41,55 

71   20,12.57  155.41.28 

72  20,12,8  155,40,58 

73  20,11,32  155,39,37 

74  18.51,25  155.41,26 

75  18,52.3  155.41.45 

76  18.52.36  155.41.44 

77 18.53.23  155.41.35 

78  18.54.14  155.41.39 

79  18.54.42  155.41,28 

80  18,55,42  155,41,27 

81   18.56,26  155,41,51 

82  18,56,41  155,42,16 

83  18,57,0  155,42,41 

84  18,57,33  155,43,15 

85  1838,7  155.44,2 

86 18.58,14  155.44,49 

87  18,58,36  155,45,43 

88  18,58,56  155,46,16 

89  18.59,32  155.47.7 

90 19,0.38  155.48,26 

91   19.0.49  155.49,37 

92  19.1.9  155.50.36 

93  19.1.22  155.51.43 

94  19,2.4  155.52.58 

95  19^.39  155.53.14 

96  19.3.40  155.53.45 

97  19.4.52  155.54,50 

98  19.531  155.55,4 

99  „ 1832.27  155,40,26 

100  18.53,12  155,38,32 

101   193.35  155,32,20 

102 19,12,28  155,213 

103  19,11.47  155.22.47 

104  19.10.38  155.25.12 

105  19.9.34  155,26.18 

106  19,9,4  155,26,31 

107  19,8,29  155,27,44 

108  19,83  155,29,20 

109  19,73  155.30,35 

110  19,6,29  15531,20 

111  .- 193,36  155,323 

112  19,4.35  155.32.19 

113  ...- 19.2.52  155.32.48 

114  19.1.15  155.34.29 

115  19.0.24  155.34.57 

116  18.59,29  155,35,28 

117  18,58,17  155.35.37 

118  19.1.53  155.33.29 

119  18373  155.36.16 

120  18.56.15  155.36.46 

121   1835.15  155.37.19 

122  18.5431  155.38,32 

123  20,4,41  155.21.53 

124  20.10.40  155.38.43 

125  „ 20.10.23  155.383 

126  20.9,50  155.37.34 

127  20.9.53  155.37.15 

128  _ 20.9.23  155.36.14 

129  203,46  155,34,38 

130  20,8,49  155,34.0 

131   203.13  155.32.46 

132  203.13  15531.23 


Appendix  A  to  Subpart  Q— Hawai- 
ian Islands  Humpback  Whale  Na- 
tional Marine  SanctuafIy  Bound- 
ary Coordinates— Continued 


Points 


Latitude  (deg. 
min,  sec) 


Longitude 

(deg.  min, 

sec) 


133  20.7,40  ,   155,29,41 

134  20,73  155,27,29 

135  .: 203.45  155.263 

136  203.9  155,24.40 

137  20.5.29  155.23.10 

138  203,59  155.20.4 

139  19.17.53  1553.13 

140  19.15.52  1553.36 

141  19.14.52  155.10.31 

142  19.14.57  155.11.7 

143  19.15,4  155.11.39 

144  19.14.58  155.11.50 

145  19.15.1  155.12.18 

146  19.15.15  155.12.55 

147  19.15.9  155.13,28 

148  19.15.32  155.14.10 

149  19.1531  156.14.55 

150  19.1530  155.15.42 

151  19.1535  155.16.18 

152  19.15.29  155.17.1 

153  19.15.42  155.1730 

154  19.14.37  155,1831 

155  19,13,55  155,20,10 

156  20,3,22  155,18,51 

157  20,1,48  155,15,39 

158  19,59,17  155,11,13 

159  ....„ 19.58.42  155.1031 

160  19.57.40  155.0.0 

161  19.56,17  155.7.57 

162  19.56.18  1553.35 

163  19,54.1  155.5.14 

164  19.52.12  155.3.54 

165  1931.0  155.3.25 

166 19.4932  1553.25 

167  19.4836  155.3.5 

168  19,45,25  154,58.59 

169  19.48.15  155^.14 

170  19.47.49  155.233 

171  19.47,21  155,2.7 

172  19.473  155.1.27 

173  19.46.37  155.1,0 

174  19.46,20  155.0,39 

175  19,463  154,59,28 

176  19,44,37  154.58.34 

177  19,44,14  154.58.33 

178 19.43.15  154.58.30 

179  19.42.40  154.58,9 

180  19,41.52  15438,12 

181  19,41,34  154,57,43 

182  19,41,13  154,57.17 

183  19,40.39  154.57.24 

184  19.39.54  154.57.24 

185  19.39.27  154.56.58 

186 19.39.15  154.56.49 

187  19.38.38  154.56,55 

188  19,38,17  154,56,58 

189  19.37,13  154,56,10 

190  ._- 19,33,26  154.52,7 

191 19.35.24  154.553 

192  19.34.18  154.53.24 

193  19.33.2  154.50.56 

194  19.32.35  154.49.4 

195  1931.49  154.48.13 

196  19.30.49  154.48.4 

197  19,29,42  154,48,23 

198  19.2831  154.48,58 

199  19,28.14  154,4931 
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APPENDIX  A  TO  Subpart  Q-HAWAI-    appendix  A  to  Subpart  Q-HAWAI-    (a)(2).  (b)(2)"  is  corrected  to  read 

IAN  islands  Humpback  Whale  Na-      ian  Islands  Humpback  Whale  Na-   "outline  of  topics  entries  for  (a)(2), 

TioNAL  Marine  Sanctuary  Bound-      tional  Marine  Sanctuary  Bound-   W)(2)". 

ary  Coordinates— Continued  ary  Coordinates— Continued  cynthia  e.  Grigdiy, 

■  " — : —    Chief,  Regulations  Unit,  Assistant  Chief 

PfsM*  Latitude  (deg,        If!?"^  „  .  LatiturlP  frion        Longitude        Counsel  (Corporate). 

f****  m.n.s^'       (d^-™".  P«nrs  ^^^       (SSmil^        (FR  Doc.  97-7945  Filed  3-27-«7;  8:45  am| 

*^'  SILUMO  COOE  4MP-01-U 

200  19,27.52  154.49.57  2 21 57.29  159^90  

201  19,27.15  15430.25  ^^"^-^  

§S  ll-^'^  It^'tlf!  (FR  Doc  97-7811  FUed  3-27-97: 8:45  am)         OCCUPATIOHAL  SAFETY  AND 

iS  ■•""    ilS'S?  !mS'iJ         «tUNOcooe»i«.-P  HEALTH  REVIEW  COMMISSION 

^ :::::::::::::  !?^iS      iSifg^     =— —  29CFRP.rt22oo 

Port.«,dH«tHKExchi.ton.  DEPARTMENT  OF  THE  TREASURY  Rute.  of  Proc^lur. 

(Points  mark  outer  boundary  of  hartwrs)         Internal  Rewnue  Sarvtce  AQENCY:  Occupational  Safety  and  Health 

Ala  wtai  ii,rt,nr  <o^..t  .^ .«.— .  -  Review  Commission. 

AM  wai  narftor  (Oanu)  26  CFR  Part  1  .m*u^.  i:.-     i      i 

1 21,173  157  50  55  «»vrnrani  ACTIOH:  Fmal  rule;  extension  of  sunset 

2 21.17,2  157;5034  [11)8711]  provision. 

HUo  Bay  (Big  Island)  ^^  154»-AU82  SUMMARY:  The  Occupational  Safety  and 

1  _ 19,44,37  155335  Health  Review  Commission  has 

2  19,44,44  155.4.40  Intangibles  Under  Sections  1060  and         determined  that  additional  time  is 

338;  Correction  necessary  to  properly  evaluate  the 

Honokotau  HartMr  (Big  Island)  .«.^^  r  .        .  »  o  efficacy  of  its  pilot  E-Z  Trial  program. 

I  |9.jO^  156,130  AOEMCY:  Internal  Revenue  Service.  Accordingly,  the  Review  ConlmiSion  is 

£  19.40.11  156.1.56  ireasury.  amending  the  "sunset"  provisions  of  the 

rmifitmi  tiartmf  fBin  ktiMwtt  ACTIOH:  Correction  to  temporary  Commission's  "E-Z  Trial"  rules  to 

1  . __!Z!^\S5     ^1^5012  ^^P^^OPS- .  extend  the  pUot  program  an  additional 

2  20.238  15630:7  ^--^«J; ™»  dooiment  contains  a  ^;^^,th:  March  28. 1997. 

I ::::::::::;;::::  ]l^f     ;gS|     ^bushed  m  the  F«iir.i  Regis^r  on  ^  feSS^S;  ^'  •  "^"'"^  '^"^'' 

Thursday.  January  16.  1997  (62  FR 

KahululHart>or(Maiil)  2267).  The  temporary  regulations  relate  S'T^^T^i^'^^^-P"  "^T^ 

1  »-..    20,54.12  156.2838  to  the  purchase  price  allocations  in  l*.  1995  the  Occupational  Safety  and 

2  20.54.13  156.28.28         taxable  asset  acquisitions  and  deemed  H«J«»  Review  Commission  published 

asset  purchaser  m  the  Federal  Register  (60  FR  41805) 

LahatoM  Harbor  (Maul)  .....^^  .»..„  r^  .  °ew  procedural  rules  for  a  pilot  program 

1  2032,29  156.4034  EFFECTIVE  DATE:  February  14, 1997.  desired  to  simpUfy  and  acScelerkte^ 

2  20.52.29  156.4033  FOR  FURTHER  INFORMATION  CONTACT:  adjudicaUon  for  cases  that  warrant  a  less 

u.,K^  «^  „  Brendan  P.  O'Hara.  (202)  622-7530  (not  formal,  less  costly  process.  Designated 

1  I^  4^6  1563049  a  toU-free  number).  "E-Z  Trial, "  the  pilot  program  was  to 

2  20;47;42  156.30;44  SUPPLEMENTARY  INFORMATION:  run  for  one  year,  terminating  on 

September  30, 1996.  A  "sunset" 

Hala  o  Lono  HartMr  (MotokaQ  Background  provision  was  inserted  into  the  rules  to 

1  21 .5.15  157.153  The  temporary  regulations  that  are  the  ^^^  ^®  P'^°^  program  on  that  date 

2  " 213,15  157.153  subject  of  this  correction  are  under  unless  extended  by  the  Commission  by 

ir..».i»ir^  u-.*w«  nM^^u.,^  section  1060  of  the  Internal  Revenue  ^°^  "^e  pubUshed  in  the  Federal 

KaunaKWai  mor  (MoMoO  Code.  Register.  29  CFR  2200.201(b).  On 

2  " 2   so  S79fl  Ki.^A.  r^  «  September  27. 1996  the  Commission 

3  "ZIZZ    21,4.49  157 J31  Cortecbon  extended  the  sunset  provision  until 

4  213!l8  157.'l|25  As  published,  the  temporary  March  31, 1997  to  allow  for  evaluation 

regulations  (TD  8711)  contain  an  error  ofthepilot  program  (61  FR  50711). 

Kaumalapau  Hart)or  (LanaQ  which  may  prove  to  be  misleading  and  During  this  period,  the  Commission 

1  20,47,12  156,59,41  are  in  need  of  clarification.  held  forums  in  which  parties  and 

2  20,47,19  15639,42  ■     ,«_.,.     ^  representatives  of  parties  who  had 

Correctaon  of  PnblicatiiHi  tJIh^t^.*^  t^  v  ^^  i  ^ 

Itoiato  llsitutf  n^i*n  partiapated  m  E-Z  Tnal  proceedings 

1  20  4446    ^^156.53^4  Accordingly,  the  publication  of  the  were  given  the  opportunity  to  comment 

2!.™™'™!"    2o'44'44  156!m!^  temporary  regulations  (TD  8711)  which  on  the  E-Z  Trial  process.  Their 

"  .  '    '  *are  the  subject  of  FR  Doc.  97-656  is  comments,  together  with  the 

Hanamaula  Bay  (Kauai)  corrected  as  follows:  experiences  of  Commission  judges,  who 

1  2139.49  159.203  ««iMM_4T    r/«.._..^  have  conducted  the  E-Z  Trials,  are 

2  22.03  159.203  f^iow-lT    [Correclsd]  currenUy  being  evaluated  by  the 

On  page  2272.  column  3.  in  Commission.  To  allow  for  a  full 

NaMMI  HartMr  (Kauai)  amendatory  "Par.  6.".  item  2.  line  2.  the  evaluation  of  these  comments  and 

^  ^^•^'•^  159,213  language  "outline  oftopics  entries  for  experiences,  the  Commission  has     * 
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determined  that  the  sunset  provision 
should  be  extended  an  additional  four 
months,  until  July  31, 1997. 
Accordingly,  the  Gbmmission  is  revising 
§  2200.201(b)  tp^xtend  the  pilot 
program  through  July  31.  1997. 

List  of  Subfects  in  29  CFR  Part  2200 

Administrative  practice  and 
procedure.  Hearing  and  appeal 
procedures. 

For  the  reasons  set  forth  in  the 
preamble,  title  29.  chapter  XX,  part 
2200.  subpart  M  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  2200— RULES  OF  PROCEDURE 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  29  U.S.C.  661(g),  unless 
otherwise  noted. 

2.  Section  2200.201  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  2200.201    [AmefKtod] 


(b)  Sunset  Provision.  Section 
2200.203(a),  which  permits  the  Chief 
Administrative  Law  Judge  to  assign  a 
case  for  E-Z  Trial,  will  no  longer  be 
effective  after  July  31. 1997  unless  the 
rule  is  extended  by  the  Commission  by 
publication  of  a  final  rule  in  the  Federal 
Register.  After  July  31, 1997.  a  case  will 
only  be  assigned  to  E-Z  Trial  if  the 
assignment  is  requested  by  a  party. 

Dated:  March  21.  1997. 
Stuart  E.  Weiaberg. 
Chairman. 

Dated:  March  24,  1997. 
Velma  Montoya, 
Commissioner. 

Dated:  March  21, 1997. 
Daniel  Guttman, 
Commissioner. 

|FR  Doc.  97-7845  Filed  3-27-97;  8:45  am) 
•aUNOCOOC  7M0-O1-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  1 
RtN  2900^175 

Delegation  of  Authodty  to  Deputy 
General  Counsel  and  Assistant 
General  Counsel  for  Professional  Staff 
Group  IV  In  Matters  Concerning 
Employee  Inventions  and  Patents 

AQENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  AHairs  (VA) 


regulations  in  38  CFR  Part  1  by 
amending  the  delegation  of  authority  for 
making  determinations  regarding  right, 
title  and  interest  in  employee 
inventions.  The  General  Counsel  has 
determined  that  these  Departmental 
determinations  could  be  made  more 
efficiently  by  including  the  Assistant 
General  Counsel  as  an  official 
authorized  to  make  such  decisions.  In 
accordance  with  38  U.S.C.  512.  this 
document  delegates  to  the  Assistant 
General  Counsel  for  Professional  Staff 
Group  IV  the  same  authority  and 
responsibility  to  act  for  VA  as  was 
previously  granted  to  the  General 
Counsel  and  Deputy  General  Counsel. 

EFFECTIVE  DATE:  March  28. 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Neal 
C.  Lawson.  Assistant  General  Counsel 
(024).  Department  of  Veterans  Affairs. 
810  Vermont  Avenue.  NW., 
Washington.  DC  20420.  (202)  273-6356. 

SUPPt.EMENTARY  INFORMATION:  This  final 
rule  consists  of  a  delegation  of  authority 
and.  therefore,  is  not  subject  to  the 
notice  and  comment  and  effective  date 
provisions  of  5  U.S.C.  553. 

The  Secretary  hereby  certifies  that 
this  final  nde  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  This  rule  merely 
consists  of  a  delegation  of  authority. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  Number. 

List  of  Subjects  in  38  CFR  Part  1 

Administrative  practice  and 
procedure.  Archives  and  records. 
Cemeteries,  Claims,  Courts,  Flags, 
Freedom  of  information.  Government 
employees,  Government  property. 
Infants  and  children.  Inventions  and 
patents,  Investigations.  Parking. 
Penalties.  Postal  Service.  Privacy, 
Reporting  and  recordkeeping 
requirements.  Seals  and  insignia, 
Security  measures.  Wages. 

Approved:  March  4, 1997. 
Jesse  BroMm. 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  1  is  amended  as 
set  forth  below: 

PART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  1       , 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  §  501(a).  unless 
otherwise  noted. 

2.  Section  1.653  is  revised  to  read  as 
follows: 


§1.653    Dalagatton  of  autttortty. 

The  General  Counsel,  Deputy  General 
Counsel  or  Assistant  General  Counsel 
for  Professional  Staff  Group  IV  is 
authorized  to  act  for  the  Secretary  of 
Veterans  Affairs  in  matters  concerning 
patents  and  inventions,  unless, 
otherwise  required  by  law.  The 
determination  of  rights  to  an  invention 
as  between  the  Government  and  the 
employee  where  there  is  no  cooperative 
research  and  development  agreement 
shall  be  made  by  the  General  Counsel. 
Deputy  General  Counsel  or  the  Assistant 
General  Counsel  for  Professional  Staff 
Group  IV,  in  accordance  with  37  CFR 
part  500. 

}  1.164    [Am«nd«d] 

3.  In  §  1.654,  the  first  sentence  is 
revised  by  adding  "Deputy  General 
Counsel  or  Assistant  General  Counsel 
for  Professional  Staff  Group  fV," 
following  "General  Coimsel,". 

§1.657    [Amended] 

4.  Section  1.657  is  revised  by  adding 
",  Deputy  General  Counsel  or  Assistant 
General  Counsel  for  Professional  Staff 
Group  rV"  following  "The  General 
Counsel". 

|FR  Doc.  97-7834  Filed  3-27-  97;  8:45  am] 

BILUNO  CODE  8320-01-P 


38  CFR  Part  3 
RIN2900-AI40 

Upgraded  Discharges 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

summary:  This  document  makes 
nonsubstantive  changes  to  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  regarding 
upgraded  discharges.  The  intended 
effect  of  these  changes  is  to  make  the 
regulations  simpler  and  easier  to 
understand. 

EFFECTIVE  DATE:  This  amendment  is 
effective  March  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  Freiheit,  Consultant, 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  telephone 
(202)  273-7252. 

SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
1110  authorizes  the  Secretary  of 
Veterans  Affairs  to  compensate  veterans 
for  disability  resulting  from  injury  or 
disease  incurred  or  aggravated  during 
active  military  service  provided  that  the 
veteran  was  discharged  or  released 
under  conditions  other  than 
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dishonorable  from  the  period  of  service 
in  which  the  injury  or  disease  was 
incurred.  38  U.S.C.  1521(a)  authorizes 
the  Secretary  to  pay  non-service- 
connected  disability  pension  to  certain 
veterans  who  are  permanently  and 
totally  disabled  from  non-service- 
connected  disability. 

Regulations  at  38  CFR  3.12  implement 
two  distinct  statutory  provisions 
governing  entitlement  to  most  benefits 
administered  by  VA.  One  provision,  38 
U.S.C.  101(2),  defines  the  term 
"veteran"  for  purposes  of  establishing 
entitlement  to  benefits  as  a  person  who 
served  in  the  active  military,  naval,  or 
air  service,  and  who  was  discharged  or 
released  imder  conditions  other  than 
dishonorable.  The  other,  38  U.S.C.  5303, 
bars  the  payment  of  VA  benefits  to 
individuals  discharged  under  certain 
listed  circumstances  regardless  of  how 
they  fare  under  the  statutory  definition 
of  veteran. 

Paragraphs  3.12(g)  and  (h)  implement 
provisions  of  Public  Law  95-126, 
enacted  on  October  8,  1977,  concerning 
the  effect  of  certain  discharge  upgrades 
and  discharge  review  programs  on  the 
definition  of  veteran  and  the  statutory 
bars  to  benefits.  This  doounent 
reorganizes  the  material  in  paragraphs 
(g)  and  (h)  into  a  format  that  is  simpler 
to  read  and  understand.  The  changes  are 
not  substantive. 

Since  these  amendments  merely 
reorganize  and  simplify  the  ourent 
regulation  and  are  not  substantive  in 
nature,  this  change  is  being  promulgated 
without  regard  to  notice  and  comment 
and  effective  date  provisions  of  5  U.S.C. 
553. 

Because  no  notice  of  proposed 
rulemaking  was  required  with  the 
adoption  of  this  final  rule,  no  regulatory 
flexibility  analysis  is  required  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612.  Even  so.  the  Secretary  hereby 
certifies  that  these  regulatory 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  The  reason  for 
this  certification  is  that  these 
amendments  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.100. 
64.101.  64.104.  64.105.  64.106.  64.109.  and 
64.110. 

List  of  Subiects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Disability  benefits, 
Health  care.  Pensions,  Veterans, 
Vietnam. 


Approved:  March  14. 1997. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 
follows: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  In  §  3.12,  paragraphs  (g)  and  (h)  are 
revised  and  an  authority  citation  is 
added  to  paragraph  (h)  to  read  as 
follows: 

§3.12    Charactar  of  discharge. 

*        *        •        »        • 

(g)  An  honorable  or  general  discharge 
issued  on  or  after  October  8, 1977.  by  a 
discharge  review  board  established 
under  10  U.S.C.  1553,  sets  aside  a  bar 
to  benefits  imposed  under  paragraph 
(d),  but  not  paragraph  (c).  of  this  section 
provided  that: 

(1)  The  discharge  is  upgraded  as  a 
result  of  an  individual  case  review; 

(2)  The  discharge  is  upgraded  under 
imiform  pubUshed  standijtis  and 
procedures  that  generally  apply  to  all 
persons  administratively  discharged  or 
released  &x)m  active  military,  naval  or 
air  service  under  conditions  other  than 
honorable;  and 

(3)  Such  standards  are  consistent  with 
historical  standards  for  determining 
honorable  service  and  do  not  contain 
any  provision  for  automatically  granting 
or  denying  an  upgraded  discharge. 

(h)  Unless  a  discharge  review  hoard 
established  under  10  U.S.C.  1553 
determines  on  an  individual  case  basis 
that  the  discharge  would  be  upgraded 
imder  uniform  standards  meeting  the 
requirements  set  forth  in  paragraph  (g) 
of  this  section,  an  honorable  or  general 
discharge  awarded  imder  one  of  the 
following  programs  does  not  remove 
any  bar  to  benefits  imposed  under  this 
section: 

(1)  The  President's  directive  of 
January  19, 1977,  implementing 
Presidential  Proclamation  4313  of 
Seotember  16, 1974;  or 

(2)  The  Department  of  Defense's 
special  discharge  review  program 
effective  April  5, 1977;  or 

(3)  Any  discharge  review  program 
implemented  after  April  5, 1977,  that 
does  not  apply  to  all  persons 
administratively  discharged  or  released 
from  acUve  military  service  under  other 
than  honorable  conditions. 


(Authority:  38  U.S.C.  5303  (e)) 

*         •         *         »         * 

[FR  Doc.  97-7835  Filed  3-27-97;  8:45  am] 

BtLUNO  CODE  •32IM)1-P 


38  CFR  Part  21 
RIN  2900-AI55 

Veterans  Education:  Increase  in  Rates 
PayableHJnder  the  Montgomery  Gl 
Bill— Active  Duty 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 


SUMMARY:  By  statute,  the  monthly  rates 
of  basic  educational  assistance  payable 
to  veterans  and  servicemembers  under 
the  Montgomery  GI  Bill — Active  Duty 
must  be  adjusted  each  fiscal  year.  In 
accordance  with  the  statutory  formula, 
the  regulations  governing  rates  of  basic 
educational  assistance  payable  under 
the  Montgomery  GI  Bill— Active  Duty 
for  fiscal  year  1997  (October  1, 1996, 
through  September  30, 1997)  are 
changed  to  show  a  2.7%  increase  in 
these  rates.  Furthermore,  the  Veterans' 
Benefits  Improvements  Act  of  1996 
provides  that  the  lower  rate  of 
educational  assistance  payable  to 
veteraiis  pursuing  cooperative  training 
was  abolished  for  most  veterans  training 
under  the  Montgomery  GI  Bill— Active 
Duty  effective  October  9,  1996.  They 
will  be  paid  at  the  same  rate  as  those 
veterans  pursuing  residence  training. 
The  regulations  are  changed  to  conform 
to  statutory  requirements. 
DATES:  This  final  rule  is  eflective  March 
28. 1997.  However,  the  changes  in  rates 
are  applied  retroactively  to  conform  to 
statutory  requirements.  For  more 
information  concerning  the  dates  of 
application,  see  the  SUPPlfMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
C.  SchaefJer,  Assistant  Director  for 
Policy  and  Program  Administration.   - 
Education  Service,  Veterans  Benefits 
Administration  (202)  273-7187. 
SUPPLEMENTARY  INFORMATION:  Under  the 
formula  mandated  by  38  U.S.C.  3015(g) 
for  fiscal  year  1997,  the  rates  of  basic 
educational  assistance  under  the 
Montgomery  GI  Bill— Active  Duty 
payable  to  students  pursuing  a  program 
of  education  hill  time  must  be  increased 
by  the  percentage  that  the  total  of  the 
monthly  Consumer  Price  Index-W  for 
July  1, 1995,  through  June  30, 1996, 
exceeds  the  total  of  the  monthly 
Consumer  Price  Index-W  for  July  1, 
1994,  through  June  30,  1995.  This  is 
2.7%. 

It  should  be  noted  that  some  veterans 
will  receive  an  increase  in  monthly 


IMI 
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payments  that  will  be  less  than  2.7%. 
The  increase  does  not  apply  to 
additional  amounts  payable  by  the 
Secretary  of  Defense  to  individuals  with 
skills  or  a  specialty  in  which  there  is  a 
critical  shortage  of  persoimel  (so-called 
"kickers").  It  does  not  apply  to  amounts 
payable  for  dependents.  Veterans  who 
previously  had  eiigibiUty  under  the 
Vietnam  Era  GI  Bill  receive  monthly 
payments  that  are  in  part  based  upon 
basic  educational  assistance  and  in  part 
based  upon  the  rates  payable  under  the 
Vietnam  Era  GI  Bill.  Only  that  portion 
attributable  to  basic  educational 
assistance  is  increased  by  2.7%. 

Although  38  U.S.C.  3015(g)  requires 
only  that  the  full-time  rates  be 
increased,  these  revisions  include 
increases  for  other  training  also. 
Monthly  rates  payable  to  veterans  in 
apprenticeship  or  other  on-job  training 
are  set  by  statute  at  a  given  percentage 
of  the  full-time  rate.  Hence,  any  rise  in 
the  full-time  rate  automatically  requires 
an  increase  in  the  rates  for  such 
training. 

38  U.S.C.  3015  (a)  and  (b)  require  that 
the  Department  of  Veterans  Affiairs  (VA) 
pay  part-time  students  at  appropriately 
reduced  rates.  Since  the  first  student 
became  eligible  for  assistance  under  the 
Montgomery  GI  Bill — Active  Duty  in 
1985.  VA  has  paid  three-quarter-time 
students  and  one-half-time  students  at 
75%  and  50%  of  the  full-time  rate, 
respectively.  Students  pursuing  a 
program  of  education  at  less  than  one- 
half  but  more  than  one-quarter-time 
have  had  their  payments  limited  to  50% 
or  less  of  the  full-time  rate.  Similarly, 
students  pursuing  a  program  of 
education  at  one-quarter-time  or  less 
have  had  their  payments  limited  to  25% 
or  less  of  the  full-time  rate.  Changes  are 
made  consistent  with  the  authority  and 
formula  described  in  this  paragraph. 

Before  the  enactment  on  October  9, 
1996,  of  the  Veterans'  Benefits 
Improvements  Act  of  1996  (Pub.  L.  104- 
275),  a  veteran  pursuing  a  cooperative 
course  under  the  Montgomery  GI  Bill — 
Active  Duty  was  paid  educational 
assistance  at  80%  of  the  monthly  rate 
payable  to  a  similarly  circumstanced 
veteran  in  residence  training,  provided 
he  or  she  was  not  previously  eligible  for 
educational  assistance  under  the 
Vietnam  Era  GI  Bill.  This  statutory 
provision  was  reflected  in  the 
regulations.  The  Veterans'  Benefits 
Improvements  Act  of  1996  eliminated 
this  diflierent  rate  so  that,  effective 
October  9, 1996,  veterans  in  cooperative 
training  who  were  not  previously 
eligible  for  educational  assistance  under 
the  Vietnam  Era  GI  Bill  receive  the  same 
monthly  rate  as  veterans  in  residence 
training.  However,  veterans  training 


imder  the  Montgomery  GI  Bill — Active 
Duty  who  were  previously  eligible 
under  the  Vietnam  Era  GI  Bill  receive 
educational  assistance  that  is  in  part 
based  upon  the  rates  payable  under  the 
Vietnam  Era  GI  Bill.  Since  a  lower  rate 
was  payable  for  cooperative  training 
under  the  Vietnam  Era  GI  Bill  than  was 
payable  for  residence  training,  there  will 
continue  to  be  a  lower  rate  payable 
under  the  Montgomery  GI  Bill — ^Active 
Duty  to  these  veterans  for  cooperative 
training.  38  CFR  21.7136  and  21.7137 
are  changed  accordingly. 

Nonsubstantive  changes  also  are  made 
for  the  purpose  of  clarity. 

The  changes  set  forth  in  this  final  rule 
are  effective  from  the  date  of 
publication,  but  the  changes  in  rates  are 
appUed  retroactively  from  October  1, 
1996,  or  October  9. 1996,  as  respectively 
set  out  in  the  regulations,  in  accordance 
with  the  applicable  statutory  provisions 
discussed  above. 

Substantive  changes  made  by  this 
final  rule  merely  reflect  statutory 
requirements  and  adjustments  made 
based  on  previously  established 
formulas.  Accordingly,  there  is  a  basis 
for  dispensing  with  prior  notice  and 
comment  and  delayed  effective  date 
provisions  of  5  U.S.C.  552  and  553. 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  601-612,  and 
does  not  directly  affect  small  entities. 
This  final  rule  directly  affects  only 
individuals.  Pursuant  to  5  U.S.C.  605(b), 
this  final  rule,  therefore,  is  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program  affiected 
by  this  Rnal  rule  is  64.124. 

List  of  Subfects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims,  Colleges  and  universities. 
Conflict  of  interests.  Defense 
Department,  Education,  Employment, 
Grant  programs-education.  Grant 
programs-veterans.  Health  care.  Loan 
programs-education.  Loan  programs- 
veterans.  Manpower  training  programs. 
Reporting  and  recordkeeping 
requirements.  Schools,  Travel  and 
transportation  expenses.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 


Approved:  January  27, 1997. 
Jesae  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  above,  38  CFR 
part  21  (subpart  K)  is  amended  as  set 
forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  K— All  Volunteer  Force 
Educational  Assistance  Program 
(Montgomery  GI  Bill— Active  Duty) 

1.  The  authority  citation  for  part  21, 
subpart  K,  is  revised  to  read  as  follows: 

Authority:  38  U.S.C  501(a),  cbs.  30,  36, 
unless  otherwise  noted. 

2.  In  §  21.7136,  paragraphs  (b).  (c)(1). 
(c)(2).  (c)(3),  (d)(1)  introductory  text. 
(d)(2)  introductory  text,  (d)(5),  (d)(6), 
and  (f)(3)  are  revised,  to  read  as  follows: 

$21.7136    Rates  of  paymant  of  basic 
educational  asslstancs. 


(b)  Rates.  (1)  Except  as  elsewhere 
provided  in  this  section  or  in  §  21.7139, 
the  monthly  rate  of  basic  educational 
assistance  payable  for  training  that 
occurs  after  September  30, 1996,  and 
before  October  1,  1997,  to  a  veteran 
whose  service  is  described  in  paragraph 
(a)  of  this  section  is  the  rate  stated  in  the 
following  table. 


Training 

Mormi 
rate 

Full  time  

$427.87 

%  time  

320.90 

'A  time  

213.94 

Less  than  ^A  but  more  than  V* 
time           

213.94 

V*  time  Of  tess  

106.97 

(Authority:  38  U.S.C  3015) 

(2)  If  a  veteran's  service  is  described 
in  paragraph  (a)  of  this  section,  the 
monthly  rate  payable  to  the  veteran  for 
pursuit  of  apprenticeship  or  other  on- 
job  training  that  occtvs  after  September 
30,  1996,  and  before  October  1, 1997,  is 
the  rate  stated  in  the  following  table. 


Training  period 


First  six  morrttis  of  pursuit  of  train- 
ing  

Second  six  months  of  pursuit  of 
training 

Remaining  pursuit  of  training 


Monthly 
rate 


S320.90 

235.33 
149.75 


(Authority:  38  U.S.C  3015,  3032(c)) 

(3)  If  a  veteran's  service  is  described 
in  paragraph  (a)  of  this  section,  the 
monthly  rate  of  basic  educational 
assistance  payable  to  the  veteran  for 
pursuit  of  a  cooperative  course  is: 
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(i)  $342.30  for  training  Uiat  occurs 
after  September  30. 1996,  and  before 
October  9, 1996;  and 

(ii)  $427.87  for  training  that  occurs  on 
or  after  October  9, 1996. 

(Authority:  38  U.S.C.  3015) 

(c)*    *    * 

(1)  Except  as  elsewhere  provided  in 
this  section  or  in  §  21.7139,  the  monthly 
rate  of  basic  educational  assistance 
payable  to  a  veteran  for  training  that 
occurs  after  September  30, 1996.  and 
before  October  1, 1997,  is  the  rate  stated 
in  the  following  table. 


Training 

Monthly 
rate 

Full  time  

S347.65 
260  74 

%  time  

'/2  time  

173.83 
173  83 

Less  time  'A  txjt  more  than  '/. 
time 

V*  time  or  less 

86.91 

(Authority:  38  U.S.C  3015,  3032(c)) 

(2)  The  monthly  rate  of  educational 
assistance  payable  to  a  veteran  for 
pursuit  of  apprenticeship  or  other  on- 
job  training  that  occurs  after  September 
30,  1996,  and  before  October  1, 1997,  is 
the  rate  stated  in  the  following  table. 


(3)  The  monthly  rate  of  basic 
educational  assistance  payable  to  a 
veteran  for  pursuit  of  a  cooperative 
course  is: 

(i)  $278.12  for  training  that  occurs 
after  September  30, 1996,  and  before 
October  9, 1996;  and 

(ii)  $347.65  for  training  that  occiu^  on 
or  after  October  9, 1996. 

(Authority:  38  U.S.C  3015) 
(d)'   •   • 

(1)  For  individuals,  other  than  those 
pursuing  cooperative  training  before 
October  9. 1996.  or  apprenticeship  or 
other  on- job  training,  it  may  not  exceed: 
•        *        •        •        • 

(2)  For  individuals  who  first  become 
members  of  the  Armed  Forces  after 
November  28.  1989  (other  than  those 
pursuing  cooperative  training  before 
October  9, 1996,  or  apprenticeship  or 
other  on- job  training),  it  may  not 
exceed: 


(3)  For  a  veteran  pursuing  cooperative 
training  VA  will  multiply  the  rate 
determined  by  paragraph  {e)(2)(i)  of  this 
section  by  .8  for  training  received  before 
October  9, 1996. 


Training  period 


First  six  months  of  pursuit  of  train- 
ing  

Second  six  monttis  of  pursuit  of 
training 

Remaining  pursuit  of  training 


Monthly 
rate 


$260.74 

191.21 
121.68 


(Authority:  38  U.S.C.  3015,  3032(c)) 


(5)  For  individuals  who  first  become 
members  of  the  Armed  Forces  before 
November  29, 1989,  and  who  are 
pursuing  cooperative  training,  it  may 
not  exceed  $320  per  month  for  training 
received  before  October  9, 1996. 

(6)  For  individuals  who  first  become 
members  of  the  Armed  Forces  after 
November  28, 1989.  and  who  are 
pursuing  cooperative  training,  it  may 
not  exceed  $560  per  month  for  training 
received  before  October  9. 1996. 

(Authority:  Sec.  108(a)(2),  Pub.  L  100-689. 
102  Stat.  4170;  Sec  5(a),  Pub.  L  102-83. 105 
Stat.  406) 


(f) 


3.  hi  §  21.7137,  paragraph  (c)(2) 
introductory  text  is  amended  by 
removing  "1995.  and  before  October  1, 
1996"  and  adding,  in  its  place.  "1996, 
and  before  October  1. 1997  ";  paragraph 
(c)(2)(i)  is  amended  by  removing 
"$604.62"  and  adding,  in  its  place, 
"$615.87";  paragraph  (c)(2)(ii)  is 
amended  by  removing  "$453.96"  and 
adding,  in  its  place,  "$462.40"; 
paragraph  (c)(2)(iii)  is  amended  by 
removing  "$302.31"  and  adding,  in  its 
place,  "$309.94";  paragraph  (c)(2)(iv)  is 
amended  by  removing  "$151.15"  and 
adding,  in  its  place.  "$153.97";  and 
paragraphs  {a)(l).  (a)(2).  (d)(1) 
introductory  text,  and  {d)(3)  are  revised 
and  paragraph  (a)(3)  is  added,  to  read  as 
follows: 

§  21 .71 37    Rates  of  payment  of  basic 
educational  assistance  for  Individuals  with 
remainirtg  entlttement  under  38  li.S.C.  ch. 
34. 

(a)  Minimum  rates.  (1)  Except  as 
elsewhere  provided  in  this  section,  the 
monthly  rate  of  basic  educational 
assistance  for  training  that  occurs  after 
September  30, 1996,  and  before  October 
1, 1997,  is  the  rate  stated  in  the 
following  table. 


Training 


Fulltime 
%tjme  .. 
'A  time  .. 


Less  than  ^k  txjt  mat^  than  '/■  time 
'/•  time  or  less  


Momhty  rate 


No. 
dependents 


S615.87 
462.40 
309.94 
309.94 
153.97 


One 
dependent 


$651.87 
488.90 
32S.94 


Two 
deperKlents 


$682.87 
512.40 

341.44 


AddHionai 

for  each 

additional 

dependent 


$16.00 

12.00 

8.50 


(Authority:  38  US.C  3015  (e),  (f).  and  (g))  the  monthly  rate  of  basic  educational  1, 1997,  is  the  rate  stated  in  the 

(2)  For  veterans  pursuing  assistance  for  training  that  occiu^  after       following  table, 

apprenticeship  or  other  on-job  training.      September  30. 1996.  and  before  October 


Training 


1st  six  monttts  of  pursuit  of  program 
2nd  six  montt«  of  pursuit  of  program 
3rd  six  months  of  pursuit  of  program 


Monlfily  rate 


No 
dependents 


One 

deperxlent 


$423.66 
291.70 
173.55 


$436.03 
301.05 
179.68 


Two 
dependents 


$446.90 
308.75 
184.40 


AddMonal 

for  each 

additional 

dependent 


$5.25 
3.85 
2.45 
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Monthly  rat6 

Training 

No 

depenctonts 

One 

dependent 

Two 

dependents 

AddKional 
for  each 

addMional 
dependent 

Ratnainina  oureuit  of  Droorafn „ 

161.66 

167.43 

172.68 

2.45 

(Authority:  38  U.S.C  3015(e),  (f).  (g)) 

(3)  The  monthly  rate  payable  to  a 
veteran  who  is  pursuing  a  cooperative 


course  is  the  rate  stated  in  the  following 
table. 


Training  period 


Oct  1,  1996-Oct8.  1996 
On  or  after  Oct  9.  1996  ... 


Monthly  rate 


No 
dependents 


$463.90 
579.87 


One 
dependent 


$484.30 
605.37 


Tv*o 
deperxlents 


$503.90 
629.87 


Addttional 

for  each 

additional 

deperxlenl 


$9.20 
11.50 


(Authority:  38  U.S.C  3015) 

(d)  •  *  • 

(1)  For  individuals,  other  than  those 
pursuing  cooperative  training  before 
October  9, 1996,  or  apprenticeship  or 
other  on-job  training,  it  may  not  exceed: 

•  *        *        «        • 

(3)  For  individuals  pursuing 
cooperative  training,  it  may  not  exceed 
$320  per  month  for  training  received 
before  October  9, 1996. 

(Authority:  Sec.  108(a)(2),  Pub.  L  100-689, 
102  Stat.  4170:  sec.  5(a).  Pub.  L.  102-«3, 105 
SUt  406) 

•  •         •         •         • 

IFR  Doc.  97-7832  Filed  3-27-97;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111 

DomMtlc  Mail  Manual:  Availability  and 
PiJt)ilcation 

AGENCY:  Postal  Service. 
ACnON:  Final  rule. 

SUMMARY:  This  final  rule  revises  and 
updates  references  to  organizational 
names  of  Postal  Service  administrative 
units  in  title  39,  Code  of  Federal 
Regulations,  part  111,  that  relate  to  the 
Domestic  Mail  Manual.  The  Postal 
Service  publishes  its  rules  and 
procedures  for  domestic  mail 
preparation,  mail  classification,  postage 
rates  and  fees,  and  other  mailing 
requirements  in  the  Domestic  Mail 
Manual,  which  is  incorporated  by 
reference  in  39  CFR  part  111. 

This  rule  also  sets  the  pubUshing 
procedures  for  announcing  all  changes 
to  the  Domestic  Mail  Manual  and 


identifies  the  two  documents  used  to 
record  those  changes,  both  as  interim 
and  final  regulations  published  in  the 
Federal  Register  and  as  minor  changes 
published  in  the  Postal  Bulletin  outside 
the  rulemaking  process.  In  addition, 
references  to  subscription  and  frequency 
of  issuance  of  the  Domestic  Mail 
Manual  are  revised. 
EFFECTIVE  DATE:  March  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Berger,  (202)  268-2859. 
SUPPt.EMENTARY  INFORMATION:  To  make 
the  Domestic  Mail  Manual  more 
accessible  and  more  usable  for  postal 
customere,  the  Postal  Service  redesigned 
the  layout  and  reorganized  the  content 
of  the  docimient  after  many  months  of 
consultation  with  postal  customers  and 
postal  employees.  The  result  of  this 
work  was  Domestic  Mail  Manual  Issue 
46,  released  on  July  1, 1993.  Subsequent 
issues  of  the  Domestic  Mail  Manual 
have  continued  the  general  design  and 
editorial  style  of  Issue  46,  with  further 
refinements  such  as  a  series  of  reference 
guides  and  a  separate  10-panel  rate  table 
identified  as  Notice  123,  Ratefold. 

The  current  Domestic  Mail  Manual, 
now  printed  in  a  looseleaf  format  with 
tab  dividere,  evolved  tmm  a  bound 
document  printed  and  distributed 
quarterly  in  March,  June,  September, 
and  December  each  year.  Other  than 
changes  to  postal  rates  and  fees  based 
on  filings  with  the  Postal  Rate 
Commission,  the  implementation  date 
for  most  changes  to  mailing  standards 
was  generally  the  issue  date  of  the 
quarterly  publication  of  that  former 
style  of  the  Domestic  Mail  Manual. 
Summaries  of  these  changes  were 
announced  in  the  Postal  Bulletin 
describing  which  standards  were  to  be 
revised  before  the  printing  and 


distribution  of  the  Domestic  Mail 
Manual. 

Although  this  process  appeared  to 
give  mailers  and  employees  adequate 
time  for  preparation,  training,  and 
implementation  of  the  changes,  the 
publication  of  only  summaries  and  not 
the  complete  implementing  text  was 
inadequate  for  mailers  who  used 
computerized  methods  to  sort  their 
mail.  Those  mailers,  as  well  as  software 
developers,  needed  to  review  and 
interpret  the  complete  text  and 
incorporate  the  changes  into  their 
software  and  mailing  operations  before 
the  effective  date  of  the  next  issue  of  the 
Domestic  Mail  Manual.  As  a 
consequence,  the  Postal  Service  in  1991 
began  publishing  the  full  text  to  all 
Domestic  Mail  Manual  changes. 
"  Many  changes  in  mail  preparation 
standards  that  began  in  the  mid-1980s, 
and  have  continued  to  the  present  time, 
came  from  the  transition  from  manual 
and  mechanized  sorting  methods  to 
largely  automated  methods  that  relied 
on  optical  character  recognition  and 
other  forms  of  computerized  technology. 
As  technology  for  mail  processing 
improved,  the  rate  of  change  to  mail 
preparation  standards  and  the  ex{>6cted 
consequences  from  those  changes 
eroded  the  quarterly  cycle  of 
announcement  followed  by  publication 
of  the  Domestic  Mail  Manual.  For  most 
mailers,  the  value  and  significance  of 
changes  for  better  service  outweighed 
maintaining  a  schedule  of  changes  tied 
to  a  rigid  pubUcation  cycle. 

After  the  major  shift  to  automation 
rates  in  1991,  the  Postal  Service  began 
to  implement  changes  at  an  even  faster 
pace  than  envisioned  in  the  1980s. 
Some  changes  came  about  to  upgrade 
operational  networks  and  match 


IMI 


processes  to  machines  that  were 
installed.  Other  changes  occurred  to 
meet  a  wider  range  of  mailer 
requirements  for  enhanced  services  and 
for  new  products. 

Now  tnat  mail  preparation  and  mail 
processing  have  reached  the  point  of 
near  dependence  on  computer- 
controlled  technology,  the  Postal 
Service  recognizes  the  need  to  ensure 
proper,  efficient,  and  widespread 
annoimcement  of  all  significant  changes 
to  mail  preparation  standards.  Part  of 
this  process  is  to  establish  a  central 
place  where  all  changes  are  published, 
codified,  stored,  and  made  available  to 
the  greatest  number  of  mailers  while 
allowing  flexibiHty  in  implementation. 
The  Federal  Register,  as  appropriate, 
issued  each  workday  by  the  Office  of  the 
Federal  Register,  and  the  Postal 
Bulletin,  issued  every  2  weeks  by  the 
Postal  Service,  will  serve  as  the  two 
official  places  to  announce  changes  to 
the  Domestic  Mail  Manual. 

As  the  Postal  Service  amends  or 
revises  rules  and  procedures  in  the 
Domestic  Mail  Manual,  it  generally 
publishes  notices  in  the  Federal 
Register  for  public  comment  on 
proposed  rules  for  changes  to  rates, 
classification,  and  certain  significant 
mailing  requirements.  These  proposed 
rules  are  then  followed  by  notices  of  the 
final  rules  and  responses  to  comments 
from  the  public.  From  time  to  time,  the 
Postal  Service  pubUshes  final  rules  in 
the  Federal  Register  without  initially 
soliciting  public  comment. 

Typographical  corrections, 
nonsubstantive  changes,  and  minor 
amendments  to  mail  preparation 
standards  are  officially  published  and 
recorded  in  the  Postal  Bulletin,  the 
biweekly  document  issued  by  the  Postal 
Service  to  annoimce  changes  to  policies 
and  procedures  in  all  six  of  its  policy 
manuals:  Administrative  Support 
Manual,  Domestic  Mail  Manual, 
Employee  and  Labor  Relations  Manual, 
Finance  Management  Manual, 
International  Mail  Manual,  and  Postal 
Operations  Manual.  As  an  immediate 
reference  for  readera  and  mailers  who 
do  not  receive  or  subscribe  to  the 
Federal  Register,  the  mail  preparation 
standards  contained  in  the  final  rules 
published  in  the  Federal  Register  that 
amend  the  Domestic  Mail  Manual  are 
also  published  in  the  Postal  Bulletin. 

After  an  official  announcement  is 
published  in  the  Federal  Register  or  in 
the  Postal  Bulletin  to  amend  or  revise 
the  Domestic  Mail  Manual,  other 
printed  and  electronic  means  supported 
by  the  Postal  Service  may  also  be  used 
to  broadcast  these  changes  and  support 
customer  requirements  between  issues 
of  the  Domestic  Mail  Manual.  The 


following  final  rule  revising  title  39, 
Code  of  Federal  Regulations,  part  111, 
provides  the  basis  for  the  Postal  Service 
to  administer  that  process. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

In  consideration  of  the  foregoing,  39 
CFR  part  111  is  amended  as  set  forth 
below: 

PART1 1 1— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C  101, 
401,  403.  404.  3001-3011,  3201-3219,  3403- 
3406.  3621.  3626,  5001. 

2.  Section  111.1  is  revised  to  read  as 
follows: 

§111.1    Domestic  Mall  Manual; 
incorporated  by  reference  of  regulations 
governing  domestic  mail  services. 

Section  552(a)  of  title  5,  U.S.C. 
relating  to  the  public  information 
requirements  of  the  Administrative 
Procedure  Act,  provides  in  pertinent 
part  that  "*  *  •  matter  reasonably 
available  to  the  class  of  persons  affected 
thereby  is  deemed  published  in  the 
Federal  Register  when  incorporated  by 
reference  therein  with  the  approval  of 
the  Director  of  the  Federal  Register."  In 
conformity  with  that  provision,  and 
with  39  U.S.C.  section  410(b)(1),  and  as 
provided  in  this  part,  the  U.S.  Postal 
Service  hereby  incorporates  by  reference 
in  this  part,  the  Domestic  Mail  Manual, 
a  looseleaf  document  published  twice 
each  year  in  Jan'jary  and  July,  unless 
otherwise  determined  by  the  Postal 
Service. 

3.  Section  111.2  is  revised  to  read  as 
follows: 

§111.2    Availability  of  the  Domestic  Mail 
Manual. 

(a)  Ck>pies  of  the  Domestic  Mail 
Manual,  both  current  and  previoiis 
issues,  are  available  during  regular 
business  hours  for  reference  and  public 
inspection  at  the  U.S.  Postal  Service 
Library,  National  Headquarters  in 
Washington,  DC.  Copies  of  only  the 
current  issue  are  available  during 
regular  business  hours  for  public 
inspection  at  area  and  district  offices  of 
the  Postal  Service  and  at  all  p^st  offices, 
classified  stations,  and  classified 
branches. 

(b)  A  copy  of  the  ourent  Domestic 
Mail  Manual  is  on  file  with  the  Director, 
Office  of  the  Federal  Register,  National 
ArtJiives  and  Records  Administration, 
800  North  Capitol  Street,  NW,  Suite  700, 
Washington,  DC 

(c)  A  1-year  subscription  to  the 
Domestic  Mail  Manual  for  two 


consecutive  issues  can  be  purchased  by 
the  public  from  the  Superintendent  of 
Documents,  Washington,  DC  20402- 
9375. 

4.  Section  111.3  is  amended  by 
revising  paragraphs  (a)  through  (d),  by 
redesignating  paragraph  (e)  as  paragraph 
(0  by  revising  the  introductory  text  of 
newly  redesignated  paragraph  (f)  and 
entries  44  through  51  in  the  table  in  the 
newly  redesignated  paragraph  (f)  and 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§111.3    Amendments  to  the  Domestic  Mall 
Manual. 

(a)  Except  for  interim  or  final 
regulations  published  as  provided  in 
paragraph  (b)  of  this  section,  only 
notices  rather  than  complete  text  of 
changes  made  to  the  Domestic  Mail 
Manual  are  published  in  the  Federal 
Register.  These  notices  are  published  in 
the  form  of  one  summary  transmittal 
letter  for  each  issue  of  the  Domestic 
Mail  Manual.  A  complete  issue  of  the 
Domestic  Mail  Manual,  including  the 
text  of  all  changes  published  to  date, 
will  be  filed  with  the  Director,  Office  of 
the  Federal  Register.  Subscribers  to  the 
Domestic  Mail  Manual  receive  the  latest 
issue  of  the  Domestic  Mail  Manual  from 
the  Government  Printing  Office. 

(b)  When  the  Postal  Service  invites 
comments  from  the  public  on  a 
proposed  change  to  the  Domestic  Mail 
Manual,  the  proposed  change  and,  if 
adopted,  the  full  text  of  the  interim  or 
the  final  regulation  is  published  in  the 
Federal  Register. 

(c)  The  Postal  Bulletin  contains  the 
full  text  of  all  interim  and  final 
regulations  published  as  provided  in 
paragraph  (b)  of  this  section,  and  the 
full  text  of  all  other  changes  to  the 
Domestic  Mail  Manual  that  are 
summarized  in  the  notices  published 
imder  paragraph  (a)  of  this  section, 
except  for  nonsubstantive  changes  and 
corrections  of  typographical  errors.  The 
Postal  Bulletin  is  a  biweekly  dociunent 
issued  by  the  Postal  Service  to  amend 
and  revise  poUcies  and  procedures.  A  1- 
year  subscription  to  the  Postal  Bulletin 
and  certain  back  copies  can  be 
purchased  by  the  public  from  the 
Superintendent  of  Dociunents, 
Washington,  DC  20402-9371. 

(d)  Interim  regulations  published  in 
full  text  or  referenced  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section,  are 
published,  as  appropriate,  in  the 
Domestic  Mail  Manual  in  full  text  or 
referenced  at  the  place  where  they 
would  appear  if  they  become  final 
regulations. 

Te)  Announcements  of  changes  to  the 
Domestic  Mail  Manual  not  published  in 
the  Federal  Register  as  provided  in 
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paragraphs  (a)  and  (b)  of  this  section 
and  not  published  in  the  Postal  Bulletin 
as  provided  in  paragraph  (c)  are  not 
deemed  final  under  the  provisions  of 
this  part  111. 

(f)  For  references  to  amendments  to 
the  [)omestic  Mail  Manual  adopted 
under  paragraph  fb)  of  this  section  after 
issuance  of  the  most  recent  transmittal 
letter  (termed  Summary  of  Changes  in 
the  Domestic  Mail  Manual)  listed  below, 
see  §111.3  in  the  List  of  CFR  Sections 
affected  at  the  end  of  this  volume. 


Transmittal 

letter  for 

issue 


Dated 


Federal 
Register 
publication 


44 September  20.  61  FR  6721 8 

1992. 

45  .„ December  20,  61  FR  67218 

1992. 

46 July  1.  1993  ..  61  FR  67218 

47 April  10.  1994  61  FR  67218 

48 January  1.  61  FR  67218 

49 September  1.  61  FR  67218 

50 _..    July  1.  1996  ..  61  FR  60190 

51  January  1,  61  FR  64618 

1997. 


Stanley  F.  Miraa, 

Chief  Counsel,  Legislative. 

(FR  Doc.  97-7862  Filed  3-27-97;  8:45  am) 

■LUNG  cooe  mo-iZ-p 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  32 
[COD  90-071] 
RIN2115-AO60 

Tank  Lav«l  or  Prassura  Monitoring 
Davicas 

AOENCV:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

SUMMARY:  The  Coast  Guard  establishes 
minimum  performance  standards  for 
tank  level  or  pressure  monitoring 
devices  for  single-hull  tank  vessels  that 
carry  oil  in  bulk  as  cargo.  The  purpose 
of  these  devices  is  to  reduce  the  size  and 
impact  of  an  oil  spill  by  alerting  the 
tank  vessel  o{>erator  that  a  level  or 
pressure  change  has  occurred  in  a  cargo 
tank.  The  Coast  Guard  will  evaluate  the 
performance  and  cost  effoctiveness  of 
any  device  which  meets  the  standards 
set  in  this  rule,  if  that  device  is 
submitted  to  the  Coast  Guard  during  the 
effective  period  of  this  rule. 


DATES:  This  rule  is  effective  on  April  28, 
1997  and  expires  on  April  28, 1999. 
ADDRESSES:  The  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406) 
[CGD  90-0711,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  maintains 
the  public  docket  for  this  rulemaking. 
The  telephone  number  is  (202)  267- 
1477.  The  public  docket  is  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  L.  Hamman,  Project  Manager, 
Office  of  Design  and  Engineering 
Standards  (G-MSE).  (202)  267-2206. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  May  7. 1991,  the  Coast  Guard 
published  an  advanced  notice  of 
proposed  rulemaking  (ANPRM)  to 
solicit  comments  on  minimum 
standards  for  leak  detection  devices  and 
their  use  (56  FR  21116).  The  Coast 
Guard  received  20  comments  to  the 
ANPRM. 

On  December  9, 1994,  a  public 
meeting  was  held.  This  meeting  gave  the 
public  an  opportunity  to  provide  further 
input  into  the  development  of  proposed 
regulations.  As  a  result  of  the  public 
meeting  nine  comments  were  received. 

On  August  21, 1995,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "Tank 
Level  or  Pressing  Monitoring  Devices" 
(60  FR  43427).  The  NPRM  proposed 
performance  standards  of  0.5  percent  of 
tank  volume  or  1,000  gallons,  whichever 
is  less.  As  a  result  of  the  NPRM,  10 
comments  were  received. 

This  temporary  rule  addresses 
comments  to  the  NPRM,  and  presents 
the  Coast  Guard's  temporary  rule  on 
Tank  Level  or  Pressure  Monitoring 
Devices. 

Background  and  Purpose 

Section  4110  of  the  Oil  Pollution  Act 
of  1990  (OPA  90)  (Pub.  L.  101-380) 
reqtiires  the  Secretary  of  Transportation 
to  set,  by  regulation,  minimum - 
standards  for  tank  level  or  pressure 
monitoring  devices.  Tank  level  or 
pressure  monitoring  devices  detect 
changes  in  the  level  of  oil  in  a  cargo 
tank  or  changes  in  the  pressure  within 
a  cargo  tank.  Section  4110  of  OPA  90 
applies  to  the  carriage  of  oil  in  bulk  as 
cargo  aboard  tank  vessels.  Section  4110 
also  requires  issuance  of  regulations 
requiring  the  use  of  tank  level  or 
pressure  monitoring  devices.  The 
purpose  of  the  devices  is  to  inform  the 
person  in  charge  of  a  tank  vessel  that 


there  is  a  change  in  tank  level  or 
pressure  so  that,  if  required,  the  Coast 
Guard  can  be  notified  as  required  by  33 
CFR  153.203  and  appropriate  response 
actions  can  be  initiated. 

Two  specific  incidents  highlighted 
the  possible  need  for  the  development 
of  tank  level  or  pressure  monitoring 
devices.  The  first  incident  was  the  loss 
of  cargo  aboard  Tank  Barge  565.  While 
under  tow  in  August  1988,  this  37-year- 
old  barge  started  losing  cargo  during  the 
night.  The  loss  was  not  discovered  until 
the  morning  light  reflected  off  the  oil 
sheen  on  the  water.  The  barge  spilled 
4,000  barrels  of  petroleum  into  the 
Chesapeake  Bay.  The  lack  of  appropriate 
devices  to  indicate  the  loss  of  cargo 
during  the  night  prompted  Congress  to 
add  section  4110  to  OPA  90. 

The  second  was  in  September  1988, 
when  a  tankship  carrying  cargo  of 
carbon  black  feedstock  oil  struck  a 
submerged  object  and  lost  over  4,000 
metric  tons  of  cargo.  The  loss  was  not 
discovered  until  an  estimated  30 
minutes  passed.  During  this  time,  the 
vessel  developed  a  port  list  which 
continued  to  worsen  until  it  reached  8 
degrees.  At  this  point,  the  master 
ordered  the  cargo  tanks  sounded,  and 
the  loss  of  cargo  was  discovered.  Again, 
cargo  was  lost  without  anyone  on  board 
being  aware  of  the  loss. 

Technical  Feasibility  Study 

The  Coast  Guard  commissioned  a 
technical  feasibility  study  entitled 
"Tank  Level  Detection  Devices  for  the 
Carriage  of  Oil,"  which  was  made 
available  to  the  public  on  February  5. 
1993  (58  FR  7292). 

The  study  found  that  a  wide  variety 
of  liquid  level  sensing  systems  exist  for 
both  marine  and  shore-side 
appUcations.  Several  of  these  systems 
include  the  following  components: 
hydrostatic  gauges,  radar  gauging 
devices,  resistance  tapes,  floats, 
ultrasonic  systems,  fiber  optics, 
capacitance-actuated  devices,  and  the 
electromagnetic  level  indication  (EMU) 
system.  The  study  concluded  that  the 
performance  of  these  sensing  systems  is 
affected  by  the  severity  of  their 
operating  environment.  Operating 
environment  factors  include  cargo 
sloshing,  foaming,  and  expansion  and 
contraction  of  the  cargo  due  to 
temperature  changes. 

In  addition  to  discussing  the  wide 
variety  of  available  liquid  level 
dete<Aors,  the  study  evaluated  the 
performance  of  these  soisors  using  both 
ideal  conditions  and  simulated 
conditions  (e.g.,  environmental  noise, 
ship  motion,  etc.).  The  effiacts  of  these 
conditions  varied  depending  on  the 
system  used.  In  some  circumstances. 


enviroiunental  noise  substantially 
degraded  performance.  However,  the 
greatest  obstacle  to  obtaining  an 
accurate  level  reading  was  found  to  be 
the  disturbance  of  the  cargo  surface 
caused  by  ship  or  barge  motion. 
Sloshing  occurs  in  all  tank  vessels  to 
varying  degrees,  depending  on  such 
factors  as  vessel  types,  weather 
conditions,  and  loading  configurations. 
The  effects  of  such  motion  must  be 
considered  in  determining  the  attainable 
accuracy  of  level  sensing  devices. 

In  addition  to  sloshing,  another  result 
of  ship  motion  was  found  to  be  the 
formation  of  foam,  which  can  reduce  the 
accuracy  of  any  type  of  electronic 
surface  level  sensing  system. 
Disturbance  of  the  surface  was  also 
found  to  cause  p>ocketing  of  air, 
resulting  in  loss  of  measurement 
accuracy. 

Despite  these  problems,  the  study 
found  that  "attainable  accuracy," 
defined  as  the  limit  outside  of  which 
false  level  change  indications  may  be 
ruled  out,  is  within  2  percent  of  the 
actual  cargo  level. 

Discussion  of  Comments 

The  Coast  Guard  received  10 
comment  letters  to  the  NPRM.  Seven 
comments  expressed  concerns  about  the 
lack  of  ciurent  technology  available  to 
measure  the  quantity  (0.5  percent  or 
1.000  gallons)  specified  by  the  proposed 
standards  in  the  NPRM.  Three 
comments  expressed  concerns  about  the 
development  and  implementation  costs 
of  the  device  due  to  the  lack  of  available 
technology.  Two  comments  expressed 
concerns  about  the  new  technological 
developments.  These  comments  raised 
concerns  that  testing  should  be  required 
prior  to  the  implementation  of  these 
devices.  The  Coast  Guard  has  reviewed 
the  technical  feasibility  issue  and  has 
concluded  that  current  technology 
cannot  meet  the  sensitivity 
requirements  proposed  in  the  NPRM 
and  finaUzed  in  this  rule.  The  Coast 
Guard  will  not  accept  a  tank  level  or 
pressure  monitoring  device  until  it 
meets  the  standards  in  this  temp>oraiy 
rule.  The  Coast  Guard  will  address 
testing  of  devices,  if  devices  meeting  the 
standards  in  this  temporary  rule  are 
developed  and  submitted  to  the  Coast 
Guard  within  the  effective  period  of  this 
rule.  In  addition  to  a  technical 
evaluation  of  sensitivity  requirements,  a 
comprehensive  cost  and  benefit  analysis 
must  be  performed  by  the  Coast  Guard 
before  any  decisions  can  be  made  on 
requiring  use  of  a  device. 

Two  comments  expre^ed  concerns 
about  the  potential  difficulties  that 
would  be  encountered  if  the  monitoring 
devices  were  required  in  tanks  carrying 


asphalt.  The  Coast  Guard  agrees  with 
these  concerns  and  carriage  of  asphalt  is 
not  addressed  by  the  standard  in  this 
temporary  rule. 

Three  comments  raised  concerns  on 
using  the  words  "leak  detection."  Two 
other  comments  noted  that  there  is  not 
an  International  Maritime  Organization 
(IMO)  equivalent  requirement  for  leak 
detection.  The  Coast  Guard  agrees  with 
these  concerns  and  has  removed 
references  to  leak  detection. 

Two  comments  noted  that  a  tank  level 
or  pressure  monitoring  device  would  be 
impractical  for  use  on  tank  barges 
because  they  do  not  routinely  operate 
machinery  to  generate  electricity  needed 
to  operate  the  device  while  underway. 
The  Coast  Guard  agrees  that  the  issue  of 
power  source  would  need  to  be 
addressed  for  any  device  used  aboard 
barges.  The  Coast  Guard  will  consider 
power  sources  as  part  of  its  technical 
evaluation  on  any  device  which  meets 
the  standards  set  forth  in  this  rule. 

Two  comments  noted  that  these 
devices  would  need  to  be  capable  of 
withstanding  harsh  and  changing 
marine  environments.  The  Coast  Guard 
agrees  and  requires  that  any  tank  level 
or  pressure  monitoring  devices 
developed  using  these  standards  be 
operable  without  degradation  in  heavy 
seas,  moisture,  and  varying  weather 
conditions. 

One  comment  noted  that  tank  level  or 
pressure  monitoring  devices  should 
only  be  required  on  vessels  without 
double  hulls.  The  Coast  Guard  agrees 
with  this  view.  If  a  device  is  developed 
in  the  future  that  meets  the  standards 
set  forth  in  this  regulation  and  it  is 
determined  to  be  cost  effective,  the 
Coast  Guard  intends  to  only  require  its 
use  on  single-hull  tank  vessels. 

One  comment  addressed  the  issue  of 
distance  from  a  barge's  deck  house  to 
the  towring  vessel's  bridge,  and  the  need 
to  allow  for  portable  alairms  and 
indicating  devices.  The  Coast  Guard 
agrees  with  this  concern  and  would 
allow  the  use  of  portable  equipment  as 
long  as  that  equipment  meets  the 
requirements  in  this  regulation. 

Discussion  irf  Rules 

This  temporary  rule  sets  forth 
standards  for  tank  level  or  pressure 
monitoring  devices  intended  for 
installation  on  the  cargo  tanks  of  vessels 
over  5.000  gross  tons  carrying  oil  in 
bulk  as  cargo.  The  Coast  Guard  expects 
that  additional  development  and 
research  would  be  necessary  to  produce 
tank  level  or  pressure  monitoring 
devices  that  meet  the  standards  set  forth 
in  this  regulation.  Any  person  who 
develops  a  tank  level  or  pressure 
monitoring  device  that  meets  the 


minimum  standards  set  forth  in  this 
regulation,  within  the  effective  period  of 
this  regulation,  should  inform  the  Coast 
Guard  by  contacting  the  person  Usted 
under  the  section  entitled  FOR  FURTHER 
INFORMATION  CONTACT.  The  Coast  Guard 
will  evaluate  the  device  to  ensure  that 
it  meets  the  performance  standards 
required  by  this  temporary  rule  and  will 
assess  the  costs  and  benefits  associated 
with  the  device  before  implementing 
any  installation  requirements.  In  any 
case,  the  public  will  have  an 
opportunity  to  comment  on  any  rules 
proposing  the  installation  of  the  tank 
level  or  pressure  monitoring  device. 

Since  these  devices  are  intended  to 
warn  the  operators  of  possible  loss  of 
cargo  due  to  the  discharge  from  tanks 
into  the  water,  and  double-hull  vessels 
are  intrinsically  designed  to  prevent  this 
type  of  discharge,  this  regulation  appUes 
only  to  single-hull  vessels. 

The  Coast  Guard  anticipates  an  8.5 
percent  per  year  decrease  in  the  number 
of  U.S.  single-hull  tank  vessels,  based 
on  OPA  90  phaseout  schedules.  The  - 
need  for  tank  level  or  pressure 
monitoring  devices  is  in  direct 
proportion  to  the  number  of  single-hull 
vessels.  The  Coast  Guard  beUeves  that, 
unless  a  tank  level  or  pressure 
monitoring  device  is  developed  vtrithin 
2  years  from  the  effective  date  of  this 
temporary  rule,  it  may  not  be 
economically  feasible  to  require 
installation  of  such  a  device  considering 
phaseout  schedules.  Similarly,  the  Coast 
Guard  anticipates  the  niunber  of  single- 
hull  foreign  tank  vessels  to  decrease. 
Therefore,  this  temporary  rule  will  only 
be  in  effect  for  2  years  from  the  effective 
date. 

This  temporary  rule  estabUshes  a 
standard  that  requires  these  devices  be 
able  to  compensate  for  changes  in  cargo 
volume  and  that  they  continue  to 
operate  in  varying  weather  conditions. 
Tliis  temporary  rule  also  requires  that 
tank  level  or  pressure  monitoring 
devices  have  both  audible  and  visible 
alarms  to  indicate  loss  of  cargo  from  the 
cargo  tank. 

This  temporary  rule  requires  that  a 
tank  level  or  pressure  monitoring  device 
must  sound  an  alarm  before  the  content 
of  the  cargo  tank  declines  to  a  level  0.5 
percent  below  the  level  to  which  the 
tank  was  loaded,  or  1,000  gallons  of 
cargo,  whichever  is  less. 

The  1,000  gallon  threshold  was 
chosen  because  a  discharge  of  less  than 
1,000  gallons  on  the  inland  waterways 
is  defined  as  a  "minor  discharge"  in 
accordance  with  the  National 
Contingency  Plan,  dated  September  15, 
1994  (59  FR  47384).  A  loss  of  1.000  or 
more  gallons  in  virtually  all 
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environments  poses  appreciable  risk  to 
the  marine  environment. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  imder  the 
regulatory  poUdes  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040;  February  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  Costs  associated 
with  tank  level  or  pressiire  monitoring 
devices  are  dependent  on  installation 
requirements.  This  regulation 
establishes  no  installation  requirements 
and  therefore  imposes  no  costs.  If  a 
device  meeting  the  requirements  of  this 
regulation  was  developed  during  the 
effective  period  of  this  temporary  rule, 
the  Coast  Guard  would  consider  the 
costs  and  benefits  of  requiring 
installation  of  such  a  device.  Such  an 
analysis  would  be  based  upon  the 
smaller  single-hull  tank  vessel  fleet  in 
existence  at  the  time.  This  analysis 
would  also  take  into  account  the  OPA 
90-mandated  regulations  already  in 
force  in  33  CFR  part  157  and  46  CFR 
parts  31  and  35.  These  regulations 
address  operational  measures  to  reduce 
oil  spills  from  existing  tank  vessels 
without  double  bulls  and  include 
requirements  for  enhanced  siu^reys  of 
these  vessels.  These  enhanced  surveys 
reduce  the  chance  of  imnoticed 
structural  damage  thereby  significantly 
reducing  the  chance  of  an  oil  spill. 
Thus,  the  benefits  of  a  tank  level  or 
pressiu«  monitoring  device  would 
further  decrease. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
must  consider  whether  or  not  this  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  that  this 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
rule  imposes  no  costs  on  any  entities.  If 


a  tank  level  or  pressure  monitoring 
device  meeting  the  requirements  of  this 
rule  was  developed,  the  potential 
impact  on  small  businesses  required  to 
install  the  device  would  have  to  be 
determined.  At  that  Ume,  the  Coast 
Guard  would  analyze  whether 
imposition  of  installation  requirements 
would  impose  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  The  Coast  Guard  has  chosen  to 
make  this  rule  temporary  because  of  the 
phaseout  period  for  single-hull  vessels. 
Because  many  research  and 
development  companies  may  be  small 
entities,  the  Coast  Guard  is  fully 
explaining  the  nature  of  the  shrinking 
population  of  single-hull  vessels  which 
might  be  required  to  install  a  device. 
The  Coast  Guard  hopes  that  this  will 
help  those  small  entities  determine 
whether  to  pursue  development  of  a 
product  to  exploit  this  market. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  iPub. 
L.  104-121).  the  Coast  Guard  will 
provide  assistance  to  small  entities  to 
determine  how  this  rule  applies  to 
them.  If  you  are  a  small  entity  and  need 
assistance  understanding  the  provisions 
of  this  rule,  please  contact  the  Project 
Manager.  Ms.  Laura  Hamman  at  (202) 
267-2206. 

Collection  of  Information 

This  rule  contains  no  coUection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  imder  paragraph 
2.B.2e.(34)(e)  of  Commandant 
Instruction  M16475.1B.  this  rule  is 
categorically  excluded  from  further 
environmental  docimientation.  This 
temporary  rule  establishes  standards  for 
tank  level  or  pressure  monitoring 
devices  which  would  mitigate  the 
impacts  of  oil  spills.  This  temporary 
rule  does  not  require  installation  or  use 
of  these  devices. 

This  rulemaking  is.  therefore, 
administrative  in  nature  and  has  no 
direct  impact  on  the  environment  and  is 


categorically  excluded  fit>m  further 
environmental  documentation.  A 
"CategoricalExclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  imder 
ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  32 

Cargo  vessels.  Fire  prevention.  Marine 
safety.  Navigation  (water).  Occupational 
safety  and  health.  Reporting  and  record 
keeping  requirements.  Seamen. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  32  as  follows: 

PART  32-SPECIAL  EQUIPMENT. 
MACHINERY,  AND  HULL 
REQUIREMENTS 

1.  The  authority  citation  for  part  32  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306.  3703;  E.O. 
12234  3  CFR  1980  Ckimp..  p.  277;  49  CFR 
1.46;  Section  32.22T-S  and  Subpart  32.59  are 
also  issued  under  46  U.S.C.  3703  note. 

2.  Subpart  32.22T  is  added  to  read  as 
follows: 

Subpart  32.22T— Tank  Level  or  Pressure 
Monitoring  Devices 

Sec. 

32.22T-1    Scope  and  applicability. 
32.22T-5    Performance  standards  for  tank 
level  or  pressure  monitoring  devices. 

Sut>part  32.22T— Tank  Level  or 
Pressure  Monitoring  Devices 

§32.227-1    Scope  and  applicability. 

(a)  Effective  period.  This  subpart  is 
effective  for  2  years  from  April  28. 1997. 

(b)  Applicability.  The  standards  set 
forth  in  this  subpart  apply  to  tank  level 
or  pressure  monitoring  devices 
developed  for  use  on  single-hull  tank 
vessels  over  5.000  gross  tons  carrying  oil 
in  bulk  as  cargo. 

(c)  Scope.  TTiis  subpart  sets 
performance  standards  for  tank  level  or 
pressure  monitoring  devices.  If  a  device 
meeting  these  standards  is  developed 
during  the  effective  period  of  this 
subpart,  the  Coast  Guard  will  address 
installation  requirements  separately. 
During  the  effective  period  of  this 
subpart  no  owner  or  operator  is  required 
to  install  any  tank  level  or  pressure 
monitoring  device  meeting  the 
performance  standards  of  this  subpart 
unless  required  by  the  Coast  Guard  in  a 
separate  regulation. 

§  32.22T-6    Pert onnance  standards  for 
tanic  level  or  pressure  monitoring  devicss. 

(a)  A  tank  level  or  pressure 
monitoring  device  shall  determine  the 
level  of  the  liquid  in  a  cargo  tank 
without  opening  ullage  holes,  cargo 
hatches,  or  butterworth  plates. 


(b)  A  tank  level  or  pressure 
monitoring  device  shall  meet  the 
following  standards: 

(1)  Automatically  compensate  for 
changes  in  cargo  volume  due  to 
temperature. 

(2)  Meet  the  requirements  in  §  111.105 
of  this  chapter  when  used  in  hazardous 
locations. 

(3)  Indicate  any  loss  of  power  or 
failure  of  the  tank  level  or  pressure 
monitoring  device  and  monitor  the 
condition  of  the  alarm  circuitry  and 


sensor  by  an  electronic  self-testing 
feature. 

(4)  Alarm  before  cargo  in  the  cargo 
tank  declines  to  a  level  of  0.5  percent 
below  the  quantity  to  which  it  was 
loaded,  or  1.000  gallons  of  cargo, 
whichever  is  less. 

(5)  Operate  without  degradation  in 
heavy  seas,  moisture,  and  varying 
weather  conditions. 

(6)  Not  alarm  when  loading  or  off 
loading  cargo. 

(7)  Have  audible  and  visible  alarm 
indicators  that  can  be  seen  and  heard  on 


the  navigation  bridge  of  the  vessel,  at 
towing  vessel  for  non-self-propelled 
vessels,  which  are  distinctly  identifiable 
as  cargo  tank  level  or  pressure 
monitoring  alarms. 

Dated:  March  21. 1997. 

I.C  Canl, 

Bear  Admiral.  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmenta]  Protection. 

[FR  Doc.  97-7917  Filed  3-27-97;  8:45  am] 
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This  section  o<  the  FEDERAL  REGISTER 
contans  notices  to  the  poWic  of  the  proposed 
issuance  of  rules  and  regulations.  Ttie 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart4 
mN2900-AM6 

SctMdul*  for  Rating  Disabilities:  Cold 
Injuries 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  proposes  to 
amend  the  Department  of  Veterans 
A&irs  (VA)  Schedule  for  Rating 
Disabilities  (38  CFR  part  4)  by  revising 
the  evaluation  criteria  for  frozen  feet. 
The  intended  effect  of  this  amendment 
is  to  provide  evaluation  criteria  based 
on  ciirrent  medical  knowledge  about  the 
long-term  effects  of  cold  injiuy  that  can 
be  applied  to  any  part  of  the  body 
affected  by  cold  injury. 
DATES:  Comments  must  be  received  by 
VA  on  or  before  May  27, 1997. 
ADDRESSES:  Mail  or  hand  deliver  %vritten 
comments  to:  Director,  OfRce  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  in 
response  to  "RIN  2900-AI46."  All 
written  comments  received  will  be 
available  for  public  insp>ection  at  the 
above  address  in  the  Office  of 
Regulations  Management,  Room  1158, 
between  the  hoius  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Caroll  McBrine,  M.D.,  Consultant, 
Regulations  Staff  (21 3A),  Compensation 
and  Pension  Service,  Veterans  Benefits 
Administradon,  Department  of  Veterans 
Affairs,  810  Vermont  Ave.,  NW., 
Washington,  DC  20420,  (202)  273-7230. 
SUPPLEMENTARY  INFORMATION:  EMsability 
due  to  frozen  feet  is  currently  evaluated 
under  diagnostic  code  (E)C)  7122  in  38 
CFR  4.104.  the  section  of  VA's  Schedule 
for  Rating  Disabilities  that  is  titled 
"Schedule  of  ratings — cardiovascular 
system."  Because  much  more  is  now 


known  about  the  long-term  effects  of 
cold  injury  than  when  these  criteria 
were  established,  we  propose  to  update 
the  criteria  to  assure  that  they  are 
consistent  with  modem  medical 
knowledge  and  encompass  the  broad 
range  of  residuals  that  may  result  from 
cold  injxiry.  Since  cold  injiuies  may 
affect  parts  of  the  body  other  than  Uie 
feet,  particularly  the  hands,  nose,  and 
ears,  we  propose  to  retiUe  DC  7122 
"Cold  injury,  residuals  of  to  indicate 
that  it  may  be  used  to  evaluate  any  cold 
injury. 

The  current  evaluation  criteria  for 
frt}zen  feet  provide  three  levels  of 
evaluation,  with  separate  evaluations  at 
each  level,  for  unilateral  and  bilateral 
involvement.  The  evaluations,  which 
range  from  10  to  50  percent,  are  based 
on  the  presence  of  chilblains,  swelling, 
tenderness,  and  redness,  and  there  are 
subjective  indicators,  e.g.,  "mild" 
symptoms,  "persistent  severe" 
symptoms,  at  each  level.  A  major  goal 
of  the  overall  revision  of  VA's  rating 
schedule  that  is  underway  is  to  provide 
more  objective  evaluation  criteria.  We 
therefore  propose  to  provide  criteria  that 
are  both  more  objective  and  more 
consistent  with  the  current  state  of 
medical  knowledge. 

We  propose  new  criteria  based  on  the 
presence  of  pain,  numbness,  cold 
sensitivity,  or  arthralgia  for  a  10-percent 
evaluation;  the  same  symptoms  plus 
tissue  loss,  nail  abnormalities,  color 
changes,  locally  impaired  sensation, 
hyperhidrosis,  or  X-ray  abnormalities 
such  as  osteoporosis,  subarticular 
punched  out  lesions,  and  osteoarthritis 
for  a  20-percent  evaluation  and  the  same 
symptoms  plus  two  or  more  of  the 
following:  Tissue  loss,  nail 
abnormalities,  color  changes,  locally 
impaired  sensation,  hyperhidrosis,  or  X- 
ray  abnormalities  (same  as  above)  for  a 
30-percent  evaluation.  These  are  the 
most  common  long-term  residuals  of 
cold  injury  ("Harrison's* Principles  6f 
Internal  Medicine"  2199  (Jean  D. 
Wilson,  M.D.  et  al.  eds.,  12th  ed.  1991)), 
and  the  proposed  criteria  should  assure 
consistent  evaluations  of  veterans  with 
cold  injury. 

In  the  current  schedule,  a  note  under 
DC  7122  advises  that  higher  ratings  may 
be  warranted  for  amputation  of  toes.  We 
propose  to  revise  the  note  to  indicate 
that  there  are  other  conditions  besides 
amputations,  such  as  squamous  cell 
carcinoma  at  the  site  of  a  cold  injury 


scar,  or  peripheral  neuropathy,  that 
warrant  separate  evaluation. 

In  addition  to  revising  the  criteria 
themselves,  and  in  light  of  the  fact  that 
under  the  revised  code,  parts  of  the 
body  other  than  the  feet  may  be 
evaluated,  we  propose  to  revise  the 
method  of  determining  an  overall 
evaluation  when  more  than  one  body 
part  is  affected.  Rather  than  providing 
specific  evaluations  for  unilateral  and 
bilateral  evaluations,  we  propose  to  add 
a  second  note  following  DC  7122 
directing  that  each  affected  part  (hand, 
foot,  ear,  nose)  be  evaluated  separately 
and  the  ratings  combined.  This  will  not 
only  allow  separate  evaluations  for 
affected  parts  other  than  the  feet  but 
will,  unlike  the  current  schedule, 
provide  a  means  of  appropriately 
evaluating  each  of  paired  parts  when 
they  are  not  equally  affected. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

This  regulatory  amendment  has  been 
reviewed  by  the  Ofiice  of  Management 
and  Budget  under  the  provisions  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  dated  September 
30, 1993. 

The  Catalog  of  Federal  Domestic  Assistance 
program  numbers  are  64.104  and  64.109. 

List  of  Subiects  in  38  CFR  Part  4 

Disability  benefits.  Individuals  with 
disabilities.  Pensions,  Veterans. 

Approved:  December  17, 1996. 
Jesae  Brown, 
Secretary  of  Vetemns  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B,  is 
proposed  to  be  amended  as  set  forth 
below: 


PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  B— Disability  Ratings 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority.  38  U.S.C.  1155. 

2.  Section  4.104  is  amended  by 
revising  diagnostic  code  7122  and 
adding  a  new  authority  citation  at  the 
end  of  the  section,  to  read  as  follows: 

§  4. 1 04    Schedule  of  ratings- 
cardiovascular  system. 


7122    Cold  injury,  residuais  of: 

With  pain,  numbness,  cold  sen- 
sitivity, or  arthralgia  plus  two  or 
more  of  the  following:  Tissue 
loss,  nail  abnormalities,  color 
changes,  locally  impaired  sensa- 
tion, hyperhidrosis,  X-ray  at>nor- 
malities  (osteoporosis,  suk>- 
articular  punched  out  lesions,  or 
osteoarthritis)  of  affected  parts  .. 
With  pain,  numbness,  cold  serv 
sitivity,  or  arthralgia  plus  tissue 
loss,  nail  abnormalities,  color 
changes,  locally  impaired  sensa- 
tion, hyperhidrosis,  or  X-ray  at>- 
normalities  (osteoporosis,  sub- 
articular  punched  out  lesions,  or 
osteoarthritis)  of  affected  parts  .. 
With  pain,  numbness,  cold  sen- 
sitivity, or  arthralgia 


Rat- 
ing 


30 


20 
10 


Note  (1):  Amputations  of  fingers  or  toes, 
and  complications  such  as  squamous  cell 
carcinoma  at  the  site  of  a  cold  injury  scar  or 
peripheral  neuropathy  should  be  separately 
evaluated  under  other  diagnostic  codes. 

Note  (2):  Evaluate  each  affected  part  (hand, 
foot,  ear,  nose)  separately  and  combine  the 
ratings,  if  appropriate,  in  accordance  with  38 
CFR  4.25. 
•  *  *  •  • 

(Authority:  38  U.S.C.  1155) 

(FR  Doc.  97-7833  Filed  3-27-97;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Parts  111  and  502 

Manufacture,  Distribution,  and  Use  of 
Postal  Security  Devices  and 
Information  Based  Indicia 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  would  add  new 
sections  to  the  Domestic  Mail  Manual 
(DMM)  and  Ude  39,  Code  of  Federal 
Regulations  (CFR),  to  reflect  policies 
and  regulations  pertaining  to  the 


Information  Based  Indicia  Program 
(IBIP).  The  proposal  supports  the  IBIP 
technical  specifications  published  on 
July  2, 1996,  in  the  Federal  Register  (61 
FR  34460).  The  standards  and 
regulations  for  the  products/devices  are 
in  some  ways  similar  to  those  for 
postage  meters  but  are  to  be  contained 
in  separate  parts  of  the  DMM  and  the 
CFR.  The  DMM  pertains  to  customer 
requirements  and  product/service 
provider  support  of  those  customers, 
whereas  the  CFR  contains  requirements 
such  as  authorization  to  manufacture 
and  distribute,  product  testing  and 
approval,  security  standards,  and 
financial  arrangements. 
DATES:  Comments  must  be  received  on 
or  before  April  28,  1997. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Manager, 
Retail  Systems  and  Equipment,  Room 
8430,  475  L'Enfant  Plaza  SW, 
Washington,  DC  20260-6807.  Copies  of 
all  written  comments  will  be  available 
at  the  above  address  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  S.  Stankosky,  (202)  268-5311. 
SUPPLEMENTARY  INFORMATION:  The 
Information  Based  Indicia  Program 
(IBIP)  involves  the  development  of  new 
technology  to  produce  forms  of  postage 
evidencing  through  the  use  of  two- 
dimensional  barcodes  and 
cryptographic  services  to  produce 
postage  from  personal  computers.  This 
technology  will  support  Postal  Service 
efforts  to  reduce  fraud  and  the  potential 
for  misuse  associated  with  current 
mechanical  postage  meters.  In  addition, 
IBIP  provides  a  convenient  access  to 
postage  and  an  opportunity  for  customer 
defined  "value  added"  services. 

There  are  five  primary  elements  to 
IBIP.  The  indicia  includes: 

•  Town  circle  information. 

•  Postage  amount  applied. 

•  Device  identifier. 

•  2  dimensional  bar  code. 

•  Optional  advertising  art. 

The  postal  security  device  (PSD) 
performs  core  security  functions  such  as 
digital  signature  generation  and 
verification  and  the  management  of 
registers.  The  host  system  controls  the 
customers  infrastructure  in  device 
authorization,  device  audit,  postage 
resetting  and,  together  with  the  PSD, 
produces  the  indicia. 

The  key  management  component 
employs  a  public-key  certificate  based 
digital  signatiue  that  features  a  data 
integrity  service  and  provides  the  means 
to  validate  the  indicium.  Finally,  the 
product/service  provider  infrastructiire 
provides  support  for  all  IBIP  functions 


including  licensing,  PSD  production 
and  life  cycle  support,  and  provides  an 
interface  with  both  the  customer  and  the 
Postal  Service  infrastructure.  The  Postal 
Service  interface  involves  the  issuance 
of  licenses,  updating  licensee 
information,  product/device  inventory 
and  tracking,  resetting  support  and 
account  reconciliation,  lost  and  stolen/ 
irregularity  monitoring,  and  the 
assignment  of  digital  certificates. 

In  this  proposal,  the  Postal  Service 
has  taken  into  consideration  and 
evaluated  applicable  comments  received 
as  a  result  of  the  July  2  Federal  Register 
notice,  the  July  19  public  meeting  on 
technical  specifications,  and  the 
September  25  public  meeting  on  policy 
and  regulations.  The  following  is  a 
summary  of  the  Postal  Service's  position 
on  the  general  interest  IBIP  policy 
issues: 

•  Any  proposed  product  or  device 
must  be  submitted  for  approval  under 
proposed  draft  IBIP  interim  product 
submission  procedures  (Jan  8,  1997 
Federal  Register).  These  procedures 
include  specifics  on  letters  of  intent, 
nondisclosure  agreements,  the  product/ 
service  provider's  concept  of  operations 
and  infrastructure,  documentation 
requirements,  product  submissions,  and 
most  testing  activities. 

•  In  an  attempt  to  use  the  existing 
Postal  Service  infrastructure  as  much  as 
possible,  customer  licensing  and 
product/device  tracking  will  be 
included  i»  the  Centralized  Meter 
Licensing  System  currently  under 
development.  A  license  must  be 
obtained  prior  to  the  initialization  or 
use  of  a  device.  A  customer  already 
licensed  to  use  postage  meters  will  not 
have  to  apply  again  for  an  additional 
license.  The  Postal  Service  will  simply 
update  the  customer's  file. 

•  The  terms  "manufacturer"  and 
"vendor"  are  no  longer  referenced  in 
IBIP.  These  have  been  replaced  by  the 
more  appropriate  term  "product/service 
provider",  also  known  simply  as 
"Provider.  " 

•  The  PSD  must  be  leased  by  the 
product/service  provider  but  customers 
may  purchase  the  software  under  two 
circumstances.  The  first  is  in  an  open 
system  where  the  PSD  operates 
independenUy  of  the  software.  The 
second  is  in  a  closed  system  where  the 
meter  is  rendered  nonfunctional  for 
printing  postage  without  the  PSD.  The 
Postal  Service  will  not  offer  PSDs  to     • 
customers. 

•  Until  the  Postal  Service  has 
captiu^  historical  data  on  reliability 
and  seciuity.  the  total  amount  of  postage 
in  a  descending  register  will  be  limited 
to  S500.  Ascending  registers  must  show 
all  postage  printed  over  time. 


;mi 
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•  Authorized  product/service 
providers  must  keep  records  of  the 
distributioD,  control,  and  maintenance 
of  all  products/devices  throughout  the 
complete  lifecycle  of  the  product.  This 
includes  tracking  of  newly 
manufactured  PSDs,  active  leased  PSDs 
and  inactive  unleased  PSDs.  Tracking  of 
a  PSD  must  begin  as  soon  as  the  PSD  is 
initialized  with  the  key. 

•  Indicia  produced  from  the  IBIP 
Open  and  Closed  Systems  may  be  used 
to  indicate  postage  for  First-Class, 
Express  and  Standard  Mail  classes. 
Indicia  produced  from  the  IBIP  Closed 
System  also  may  be  used  on 
International  Mail.  Mail  bearing  the 
indicia  is  entitled  to  all  privileges  and 
subject  to  all  conditions  applying  to  the 
various  classes  of  mail. 

•  Product/service  providers  are 
responsible  for  audit  functions.  The 
Postal  Service  will  not  take  over  this 
function  but  may  at  times  participate  in 
the  audit  process.  PSDs  must  be  audited 
at  least  once  every  3  months  in 
conjunction  with  remote  settings  and 
resetting  of  the  watch-dog  timer. 

•  Product/service  providers  must 
perform  an  analysis  of  each  submitted 
customer  mailpiece  as  part  of  the 
Provider's  Mailpiece  Quality  Assurance 
program  to  ensiu«  the  quality  and 
readability  of  the  indicia.  The  provider 
must  notify  the  customer  and  the  Postal 
Service  of  any  deficiencies. 

•  All  postage  downloads  oacettings 
will  be  made  luider  the  provisions  of  the 
Computerized  Remote  Meter  Resetting 
System  (CMRS).  The  Postal  Service  will 
conduct  periodic  audits  of  a  product/ 
service  provider's  resetting  system  to 
ensure  that  the  system  is  of>erating 
correctly  and  that  postal  revenues  are 
protectEKl. 

•  Physical  inspections  of  PSDs  will 
be  made  at  the  time  of  submission  for 
approval  and  if  there  is  suspicion  of  a 
seciuity  problem. 

•  The  Postal  Service  will  provide 
refunds  for  any  balance  remaining  on  a 
PSD.  The  licensee  will  be  required  to 
submit  a  written  refund  request  to  the 
Provider,  along  with  the  affected  PSD 
and  supporting  dociunentation  such  as 
an  electronic  daily  activity  report. 

•  All  approved  systems  must  have  the 
capability  to  update  postage  rates 
efficiently  when  such  changes  are 
announced. 

•  There  are  provisions  in  the  IBIP 
regulations  for  the  correction  of  postage 
and  dates.  These  are  similar  to  those 
used  for  metered  postage.  For  date 
conection.  the  being  identification 
mark  (FIM)  and  barcode  will  be 
suppressed;  for  postage  correction,  the 
FIM  will  be  suppressed. 


•  Cautionary  labels  such  as  those 
affixed  to  postage  meters  will  not  be 
affixed  to  PSDs.  However,  providers 
should  make  their  customers  aware  of 
this  information  through  their  supplied 
software. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553  (b).  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a).  the 
Postal  Service  invites  public  comments 
on  the  following  proposed  amendments 
to  the  Domestic  Mail  Manual, 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  part 
111. 

PART  111— (AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101. 
401,  403.  404,  3001-3011,  3201-3219,  3403- 
3406,  3621.  3626,  5001. 

2.  Add  the  following  sections  to  the 
Domestic  Mail  Manual  as  set  forth 
below: 

P050    Information  Based  Indicia 

1.0  BASIC  INFORMATION 

1 .1  Description  of  Product/Derice 

The  Product/Device  prints  an 
authorized  USPS  Information  Based 
Indicia  that  shows  evidence  of  postage. 
The  indicia  consists  of  a  USPS- 
approved  two-dimensional  barcode  and 
certain  human-readable  information 
such  as  city  and  state,  5-digit  ZIP  Code 
of  licensing  post  office.  Device  ID 
number,  date,  and  amount  of  postage. 
The  Product/Device  includes  as  a 
primary  component  a  postal  security 
device  (PSD)  that  provides  critical 
functionality  for  accounting  postage 
with  a  computer-based  (open  system)  or 
postage  meter-based  (closed  system) 
host  system.  The  PSD  and  host  system 
interact  to  generate  the  indicia.  The 
Product/Device  is  remotely  set  and 
requires  the  ciistomer  to  have  funds  on 
deposit  with  the  USPS  before  initial 
setting  or  resetting. 

1.2  Product/Senrice  Device  Providers 

The  Product/Device  is  available  only 
through  a  lease  agreement  from  a  USPS 
authorized  Product/Service  Provider 
(hereafter  referred  to  as  Provider).  The 
open  host  system  is  envisioned  to 
operate  on  personal  computers.  The 
licensee  can  purchase  the  software  if  the 
PSD  component  operates  independentiy 
of  the  software.  For  a  closed  system,  the 


customer  can  purchase  the  software  if  it 
is  rendered  nonfunctional  for  printing 
postage  without  the  PSD.  The  USPS 
holds  Providers  responsible  for  the  life 
cycle,  control,  operation,  maintenance, 
and  replacement  of  their  Products/ 
Devices. 

1.3  Possession 

A  customer  must  have  a  USPS-issued 
Product/Device  Postage  Meter  License 
(Form  3601-B)  to  use  the  PSD 
component. 

1.4  Classes  of  Mail 

Indicia  produced  bom  the  IBIP  Open 
and  Closed  System  may  be  used  to 
indicate  postage  for  First-Class.  Express 
and  Standard  Mail  classes. 
Additionally,  indicia  produced  frtim  the 
IBIP  Closed  System  may  be  used  for 
Intemationfd  mail.  Mail  bearing  the 
indicia  is  entitled  to  all  privileges  and 
subject  to  all  conditions  applying  to  the 
various  classes  of  mail. 

1.5  Amount  of  Postage 

The  value  of  the  Product/Device 
indicia  affixed  to  each  mailpiece  must 
be  the  exact  amount  due  for  the  piece 
when  mailed. 

1.6  Additional  Postage 

An  indicia  showing  additional 
postage  may  be  placed  on  a  shortpaid 
mailpiece  under  4.9.  Postage  Correction. 

2.0  UCENSE 

2.1  Procedures 

The  application  and  the  license  are 
processed  through  the  Centralized  Meter 
Licensing  System  (CMLS).  An  applicant 
wanting  to  lease  and  use  a  Product/ 
Device  must  provide  all  applicable  data 
on  the  Form  3601-A.  Application  for  a 
License  to  Lease  and  Use  Postage 
Meters,  to  the  Provider.  The  application 
must  state  the  post  office  where  the 
applicant  intends  to  deposit  mail 
produced  using  their  Product/Device. 
The  Provider  electronically  transmits 
the  information  requested  on  Form 
3601-A  taCMLS  in  the  USPS-specified 
format.  Wnen  a  Provider  transmits  the 
application  on  behalf  of  the  applicant, 
the  USPS  notifies  the  Provider  when  a 
license  is  issued.  A  single  license  covers 
all  Products/Devices  to  the  same 
applicant  by  the  same  post  office,  but  a 
separate  application  must  be  submitted 
for  each  post  office  where  the  applicant 
wants  to  deposit  Product/Device  mail. 
There  is  no  fee  for  the  application  and 
license.  After  approving  an  application, 
the  USPS  issues  a  Postage  Meter  License 
(Form  3601-B).  Subsequentiy.  for  each 
Product/Device  checked  into  service,  a 
Form  3602- A,  Record  of  Register 
Readings,  or  equivalent  will  be 


provided.  The  licensee  must  maintain 
daily  register  readings  by  using  a 
system-generated  daily  activity  report  or 
by  completing  Form  3602-A  to  support 
refund  requests.  A  customer  will  not 
have  to  apply  for  a  license  to  use  a 
Product/Device  if  the  customer  already 
possesses  a  valid  postage  meter  license. 

2.2     Refusal  to  Issue  Product/Device 
License 

The  USPS  may  refuse  to  issue  a 
Product/Device  license  for  the  following 
reasons:  The  applicant  submitted  false 
or  fictitious  information  on  the  license 
application;  the  applicant  violated  any 
standard  for  the  care  or  use  of  a 
Product/Device  or  postage  meter  that 
resulted  in  the  revocation  of  that 
applicant's  Product/Device  license 
within  5  years  preceding  submission  of 
the  application;  or  there  is  sufficient 
reason  to  believe  that  the  Product/ 
Device  is  to  be  used  in  violation  of  the 
applicable  standards.  The  USPS  sends 
the  licensee  written  notice  when  an 
application  for  a  license  to  lease  and  use 
a  Product/^Device  is  refused.  The  USPS 
notifies  the  Provider  if  the  license  is 
refused.  Any  applicant  refused  a  license 
may  appeal  the  decision  under  2.4. 

2.3     Revocation  of  License 

The  USPS  sends  written  notice  to  the 
licensee  and  the  licensee's  Provider  of 
any  revocation.  Revocation  takes  effect 
10  days  after  receipt  unless,  within  that 
time,  the  licensee  appeals  the  decision 
under  2.4.  A  license  is  subject  to 
revocation  for  any  of  the  following 
reasons: 

a.  A  Product/Device  is  used  for  any 
illegal  scheme  or  enterprise  or  there  is 
probable  cause  to  believe  that  the 
Product/Device  is  to  be  used  in 
violation  of  the  applicable  standards. 

b.  The  Product/Device  is  not  reset  or 
audited  within  a  3-month  period. 

c.  Sufficient  control  of  a  Product/ 
Device  is  not  exercised  or  the  standards 
for  its  care  or  use  are  not  followed. 

d.  The  Product/Device  is  kept  or  used 
outside  the  boundaries  of  the  United 
States  or  those  U.S.  territories  and 
possessions  without  USPS  approval. 

e.  Product/Device  mail  is  deposited  at 
other  than  the  licensing  post  office 
(except  as  permitted  by  5.0  or  D072). 

f.  Failure  to  forward  mailpieces  to  the 
Provider  for  quality  assurance  as 
required  by  2.5h. 

2.4    Appeals 

An  applicant  who  is  refused  a  license, 
or  a  licensee  whose  license  is  revoked, 
may  file  a  written  appeal  with  the 
manager  of  Retail  Systems  and 
Equipment  (RSE),  USPS  Headquarters 
(see  G043  for  address)  within  10 


calendar  days  of  receipt  of  the  decision. 
A  licensee  appealing  decisions  on 
postage  adjustments  may  file  the  appeal, 
with  die  same  official,  within  60  days  of 
the  date  that  the  Provider  submitted  the 
postage  adjustment  recommendation  to 
the  USPS. 

2.5    Licensee  Responsibilities 

The  licensee's  responsibilities  for  the 
care  and  use  of  a  Product/Device  (PSD) 
include  the  following: 

a.  After  a  PSD  is  delivered  to  a 
licensee,  it  must  remain  in  the  licensee's 
custody  until  it  is  returned  to  the 
authorized  Provider. 

b.  Each  day  of  operation,  the  licensee 
must  record  the  readings  of  the 
ascending  and  descending  registera  on 
Form  3602-A.  A  licensee  using  a 
Product/Device  system  that  records 
these  readings  electronically  may  use 
the  system-generated  report  as  a 
substitute  for  Form  3602-A. 

c.  The  licensee  must,  up>on  request, 
make  the  Product/Device  in  the 
licensee's  custody  and  corresponding 
records  on  transactions  immediately 
available  for  review  and  audit  to  the 
Provider  or  the  USPS. 

d.  The  licensee  must  remote-set 
Products/Devices  at  least  once  every  3 
months  for  examination. 

e.  The  licensee  must  immediately 
notify  the  Provider  of  any  change  in  the 
licensee's  name,  address,  telephone 
number,  the  location  of  the  Products/ 
Devices,  or  any  other  information  on  the 
Form  3601-A. 

f.  The  USPS  issues  a  revised  Product/ 
Device  license  based  on  the 
transmission  of  updated  information 
from  the  Provider.  The  licensee  must 
verify  and  update  license  information 
on  a  periodic  basis.  If  a  licensee  changes 
the  post  office  where  Product/Device 
mail  is  to  be  deposited,  the  Product/ 
Device  must  be  checked  out  of  service 
by  the  authorized  Provider.  The 
customer  must  be  relicensed  at  the  new 
post  office  before  the  Provider  can  issue 
and  reset  a  replacement  device. 

g.  The  licensee  must  report  a 
misregistering  or  otherwise  defective 
Product/Device  to  the  Provider  imder 
2.7  and  must  ensure  that  the  defective 
Product/Device  is  not  used. 

h.  The  licensee  must  maintain  address 
quality  by  updating  the  USPS  CD-ROM 
disk  at  least  once  every  3  months. 

i.  The  licensee  must  forward  a 
mailpiece  produced  by  the  host  system 
to  the  Provider  at  least  once  every  3 
months  after  initialization  for  quality 
assurance. 

j.  The  customer  must  enter  into  a 
signed  lease  agreement  with  the 
Provider  that  includes  a  financial 


agreement  for  resetting  the  device  with 
postage. 

2.6    Custody  of  Suspect  Product/Device 
(PSD) 

Postal  inspectors  are  authorized  to 
conduct  unannoimced,  on-site 
examinations  of  Products/Devices 
reasonably  suspected  of  being 
manipulated  or  otherwise  defective.  An 
inspector  may  also  immediately  with- 
draw a  suspect  Product/Device  from 
service  for  physical  and/or  laboratory 
examination.  The  inspector  issues  the 
licensee  a  receipt  for  the  Product/ 
Device,  forwards  a  copy  to  the  Provider, 
and,  if  necessary,  assists  in  obtaining  a 
replacement  Product/Device.  Where 
(Kissible,  the  Inspection  Service 
provides  the  Provider  with  advance 
notice  that  a  Product/Device  is  to  be 
inspected.  Unless  there  is  reason  to 
believe  that  the  Product/Device  is 
fraudulenUy  set  with  postage,  existing 
postage  in  the  Product/Device  to  be 
examined  is  transferred  to  the 
replacement  Product/Device. 

2.7  Defective  product/Device  (PSD) 

The  licensee  must  immediately  report 
any  defective  Product/Device  to  the 
Provider.  The  Provider  must  retrieve 
any  defective  Product/Device  within  3 
business  days  of  notification  by  the 
licensee  and  notify  the  USPS.  A  faulty 
Product/Device  may  not  be  used  under 
any  circumstance  and  must  be  returned 
to  the  Provider.  The  Provider  provides 
the  licensee  with  a  replacement 
Product/Device. 

2.8  Missing  Product/Device  (PSD) 

The  licensee  must  immediately  report 
to  the  Provider  and  licensing  post  office 
the  loss  or  theft  of  any  Product/Device 
or  the  recovery  of  any  missing  Product/ 
Device.  Ref>orts  must  include  the  PSD 
identification  number  and  serial 
number;  the  date,  location,  and  details 
of  the  loss,  theft,  or  recovery;  and  a  copy 
of  any  police  report. 

2.9  Returning  Product/Device  (PSD) 

After  a  PSD  is  delivered  to  a  licensee, 
the  PSD  must  be  kept  in  the  licensee's 
custody  imtil  returned  to  the  authorized 
Provider.  A  licensee  with  a  faulty  or 
misregistering  PSD  or  who  no  longer 
wants  to  keep  a  PSD  must  return  the 
PSD  to  the  Provider  to  be  checked  out 
of  service.  PSDs  must  be  shipped  by 
Priority  Mail  Retimied  Receipt  for 
Merchandise  unless  the  Manager,  RSE, 
USPS  Headquarters,  gives  written 
permission  to  ship  at  another  rate  or 
special  service. 
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3.0  SETTING  PRODUCTS/DEVICES 
(PSD) 

3.1  Initial  Setting 

Before  the  licensee  is  issued  a  PSD, 
the  PSD  must  be  initialized  and 
authorized  by  the  Provider.  The 
customer  must  enter  into  a  lease 
agreement  with  the  Provider  that 
includes  a  financial  agreement  for 
resetting  the  device  with  postage. 
Settings  are  made  according  to  the 
provisions  of  USPS  Computerized 
Remote  Postage  Meter  Resetting  System 
(CMRS). 

3.2  Payment  for  Postage 

Payment  must  be  made  for  postage 
before  the  Product/Device  is  set.  The 
customer  is  permitted  to  make  payment 
in  one  of  six  ways:  cash,  debit  card, 
credit  card,  wire  transfer  and  (ACH) 
automated  clearinghouse  debit  or  credit. 
Acceptance  by  a  provider  of  all  payment 
forms,  with  the  exception  of  debit  and 
credit  card,  is  mandatory.  If  a  provider 
elects  to  offer  debit  and  credit  cards  as 
a  payment  opOon,  the  USPS  selected 
merchant  card  processor  must  be  used 
as  the  processor.  All  merchant  card 
processor  discount  fees  must  be  borne 
by  the  provider. 

3.3  Postage  Transfers  and  Refunds 

Postage  losses  due  to  malfunctions  are 
the  responsibility  of  the  Provider.  The 
USPS  provides  refunds  for  any  balance 
remaining  on  the  PSD.  The  licensee 
must  submit  a  written  refund  request 
with  the  affected  PSD  to  the  Provider 
along  with  supporting  documentation 
such  as  a  daily  activity  report.  The 
USPS  also  provides  refunds  to  a 
licensee  for  any  balance  remaining  in  a 
CMRS  account 

3.4  Periodic  Examinations 

A  Products/Device  must  be  reset  at 
least  once  every  3  months.  An  update  of 
the  watchdog  timer  along  with  a  device 
audit  satisfies  this  requirement.  The 
USPS  reserves  the  right  to  examine  the 
Product/Device  by  remote  access  or 
otherwise. 

3.5  Resetting 

The  following  conditions  must  be  met 
to  reset  a  Product/Device: 

a.  The  licensee's  account  must  have 
sufficient  funds  to  cover  the  desired 
postage  increment,  or  the  Provider  must 
agree  to  advance  funds  to  the  USPS  on 
behalf  of  the  licensee.  The  USPS 
encourages  the  Providers  to  recommend 
the  use  of  the  following  payment  forms 
by  order  of  preference: 

1.  ACH  Debit 

2.  ACH  Credit 

3.  Wire  Transfer 


4.  Debit  Card  Optional 

5.  Check  Card  Optional 

6.  Check 

b.  As  part  of  the  resetting  procedure, 
the  licensee  must  provide  identification 
information  according  to  the  Provider's 
resetting  specifications. 

c.  After  a  Product/Device  is  reset,  the 
Provider  must  provide  the  licensee  with 
documentation  of  the  transaction  and 
the  balance  remaining  in  the  licensee's 

-  account,  unless  the  Provider  provides  a 
monthly  statement  documenting  all 
transactions  for  the  period  and  the 
balance  after  each  transaction. 

3 .6    Amount  of  Postage 

The  PSD  descending  register  is 
progranmied  not  to  exceed  $500  at  any 
time. 

4.0  INDICIA 

4.1  Design 

Product/Device  indicia  designs  (types, 
sizes,  and  styles)  must  be  those 
sf)ecified  when  Product/Device  is 
approved  by  the  USPS  for  manufacture. 

4.2  Legibility 

Product/Device  indicia  must  be 
legible  and  must  not  overlap.  An 
illegible  or  overlapping  indicia  is  not 
acceptable  when  determining  postage 
paid.  Minimal  standards  for  acceptable 
reflectance  measurements  of  the  indicia 
and  the  background  material  are  in  the 
Uniform  Symbology  Specifications  PDF 
417.  The  FIM  must  meet  the  dimensions 
and  print  quality  specified  in  DMM 
C810.  For  an  open  system,  the  address 
and  POSTNET  barcode  must  meet  the 
specifications  listed  in  the  DMM  C840. 

4.3  On  Tape/Label 

The  USPS-approved  tape/label  must 
be  used  when  IBI  indicia  are  to  be 
printed  on  tape/label.  Labels  are  subject 
to  corresponding  standards  in  DMM 
C810. 

4.4  Position 

The  Product/Device  indicia  must  be 
printed  or  applied  in  the  upper  right 
comer  of  the  envelope,  address  label,  or 
tag.  The  indicia  must  be  at  least  V*  inch 
from  the  right  edge  of  the  mailpiece  and 
V«  inch  from  the  top  edge  of  the 
mailpiece.  The  indicia  barcode  must  be 
horizontally  oriented.  The  indicia  must 
not  infringe  on  the  areas  reserved  for  the 
facing  identification  mark  (FIM), 
POSTNET  barcode,  or  optical  character 
reader  (OCR)  clear  zone.  These  apply  to 
pieces  meeting  the  dimensions  specified 
inCSOO. 

4.5  Content,  Generally 

In  usage,  the  indicia  must  consist  of 
human-readable  information  and  two- 


dimensional  barcoded  information 
unless  specified  otherwise  herein.  The 
human-readable  information  must 
show,  as  a  minimum,  the  city,  state,  and 
5-digit  ZIP  Code  of  the  licensing  post 
office,  the  device  id,  and  the  amount  of 
postage.  On  approval  of  the  licensing 
post  office,  the  Product/Device  indicia 
may  contain  the  name  and  state 
designation  of  its  local  classified 
branch.  This  authorization  does  not 
apply  to  classified  stations  or  to  contract 
stations  or  branches.  Alternatively,  the 
indicia  may  show  the  ZIP  Code  rather 
than  the  city  and  state  designation.  In 
this  case,  the  words  "Mailed  From  ZIP 
Code"  and  the  mailer's  delivery  address 
ZIP  Code  must  appear  in  place  of  the 
city  and  state,  respectively.  When  it  is 
necessary  to  print  multidenomination 
Product/Device  indicia  on  more  than 
one  tape,  the  human-readable 
information  showing  the  post  office 
must  be  on  each  tape. 

4.6  Complete  Date 

The  month,  day,  and  year  must  be 
shown  in  the  indicia  on  all  First-Class 
Mail,  and  on  all  registered,  certified, 
insured,  COD,  special  delivery,  and 
special-handling  mail.  On  Standard 
Mail  the  day  may  be  omitted.  Mail 
pieces  bearing  an  indicia  with  only  the 
month  and  year  may  be  accepted  during 
the  month  shown.  "They  may  also  be 
accepted  through  the  third  day  of  the 
following  month  if  the  postmaster  finds 
that  the  mailing  was  unavoidably 
delayed  before  deposit  with  the  USPS. 

4.7  Date  Accuracy 

The  date  shown  in  the  indicia  must  be 
the  actual  date  of  deposit.  Mail 
deposited  after  the  day's  last  scheduled 
collection  may  bear  the  date  of  the  next 
scheduled  collection. 

4.8  Date  Correction 

With  the  mailpiece  oriented  to  read 
the  address,  the  indicia  showing  actual 
date  of  mail  and  the  wprd  "REDATE" 
instead  of  the  postage  amount  may  be 
used  to  correct  the  date.  The  indicia 
must  be  placed  on  the  non-address  side 
at  least  20mm  from  the  bottom  edge  of 
the  mailpiece.  The  indicia  impression 
must  not  bear  the  FIM  nor  the  two- 
dimensional  barcode. 

4.9  Postage  Correction 

An  indicia  for  additional  postage  may 
be  placed  on  a  shortpaid  mailpiece  to 
correct  postage.  The  corrected  indicia 
must  be  printed  on  the  nonaddress  side 
at  least  20mm  from  the  bottom  edge  of 
the  piece  and  not  on  an  envelope  flap. 
The  Product/Device  impression  on  the 
nonaddress  side  must  contain  all  the 
indicia  elements  except  for  the  FIM.  To 


meet  two-dimensional  barcode 
readability  requirements,  an  indicia  may 
be  printed  on  a  USPS-approved  tape/ 
label. 

4.10  Other  Matter  Printed  on  Product/ 
Device  Indicium 

Advertising  matter,  slogans,  return 
addresses,  and  the  postal  markings 
specified  in  4.11  may  be  printed  with 
the  indicia  within  space  limitations.  A 
licensee  must  obtain  the  content  for 
printing  this  matter  from  the  authorized 
Product/Device  Provider.  Advertising 
art  messages  must  include  the  mailer's 
name  or  words  such  as  "Mailer's 
Message."  The  advertising  art  must  not 
be  obscene,  defamatory  of  any  person  or 
group,  or  deceptive  and  it  must  not 
advocate  any  unlawful  action.  The 
Provider  must  obtain  prior  approval  for 
all  advertising  matter  for  any  Product/ 
Device. 

4.11  Postal  Markings 

Postal  markings  related  to  the  class  or 
category  of  mail  are  permissible.  If 
placed  in  the  advertising  art  area,  only 
the  postal  marking  may  be  printed,  and 
it  must  fill  the  advertising  art  area  as 
much  as  possible.  All  words  must  be  in 
bold  capital  letters  at  least  V*  inch  high 
(18-point  type)  and  legible  at  2  feet. 
Exceptions  are  not  made  for  small 
advertising  art  that  cannot  accommodate 
a  permissible  marking. 

4.12  Open  System  FIM 

A  mailpiece  generated  from  an  open 
system  must  bear  a  USPS-approved  FIM 
D  unless  the  envelo{>e  is  courtesy  reply 
with  a  FIM  A  or  the  piece  is  not  a  letter 
or  a  flat.  The  location  of  the  FIM  applies 
to  pieces  meeting  the  dimensions 
specified  in  DMM  C800. 

4.13  Closed  System  FIM 

A  mailpiece  generated  irom  a  closed 
system  must  bear  a  USPS-approved  FIM 
E,  if  the  piece  is  nonbarcoded  prior  to 
deposit.  If  the  closed  system  generates 
or  uses  envelopes  that  bear  or  will  bear 
a  delivery  point  barcode  (DPBC),  the 
envelopes  must  have  a  USPS-approved 
FIM  D  unless  the  envelope  is  a  courtesy 
reply  with  a  FIM  A  or  the  piece  is  not 
a  letter  or  a  flat.  The  location  of  the  FIM 
applies  to  pieces  meeting  the 
dimensions  specified  in  DMM  C800. 

5.0  MAILINGS 

5.1  Preparation 

Product/Device  mail  is  subject  to  the 
preparation  standards  that  apply  to  the 
class  of  mail  and  rate  claimed. 

5.2  Combination 

Product/Device  mail  may  be 
combined  in  the  same  mailing  with  mail 


paid  with  other  methods  only  if 
authorized  by  the  USPS. 

SJ3    Where  to  Deposit 

Except  as  noted  below.  Product/ 
Device  mail  must  be  deposited  at  a  post 
office  acceptance  unit,  window  unit,  or 
other  location  designated  by  the 
postmaster  of  the  licensing  post  office 
(i.e.,  the  post  office  shown  in  the 
indicia)  and  may  not  be  given  to  a 
delivery  employee  or  deposited  in  a 
street  collection  box,  mail  chute, 
receiving  box,  cooperative  mailing  rack, 
or  other  mail  collection  receptacle. 
Exceptions  to  this  general  standard  are 
[as  follows): 

a.  Single-piece  rate  First-Class  Mail 
may  be  deposited  in  any  street 
collection  box  or  such  other  place  where 
mail  is  accepted  and  that  is  served  by 
the  licensing  post  office. 

b.  Limited  quantities  (i.e.,  a  handful) 
of  single-piece  rate  First-Class  Mail  may 
be  deposited  at  offices  other  than  the 
licensing  post  office  to  expedite 
dispatch. 

5.4    Irregularities 

Product/Device  mail  is  examined  by 
the  USPS  to  detect  irregularities  in 
preparation  and  dating.  Errors  do  not 
include  pieces  that  legibly  show  the 
previous  date  if  the  pieces  were 
deposited  in  a  collection  box  after  the 
last  collection  or  were  not  collected  by 
the  USPS  as  schediUed  on  the  date  in 
the  indicia. 

6.0    PRODUCT/DEVICE 
MANUFACTURE  AND  DISTRIBUTION 

Title  39,  Code  of  Federal  Regulations, 
part  502,  contains  information  about  the 
authorization  to  manufacture  and 
distribute  Products/Devices;  the 
suspension  and  revocation  of  such 
authorization;  performance  standards 
required  in  Products/Devices,  test  plans, 
testing,  and  approval  of  Products/ 
Devices;  required  manufacturing 
security  measures;  and  standards  for  the 
distribution  and  maintenance  of 
Products/Devices.  Further  information 
may  be  obtained  from  Retail  Systems 
and  Equipment,  USPS  Headquarters. 

List  of  Subjects  in  39  CFR  Part  502 

Administrative  practice  and 
procedure.  Postal  Service. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c)),  regarding  proposed 
rulemaking  by  39  U.S.C  410(a),  the 
Postal  Service  invites  public  comments 
on  the  following  proposed  amendments 
to  the  Code  of  Federal  Regulations. 


For  the  reasons  set  out  in  this 
document,  the  Postal  Service  proposes 
to  add  39  CFR  part  502  as  follows: 

PART  502— AUTHORITY  TO 
MANUFACTURE  AND  DISTRIBUTE 
INFORMATION  BASED  INDICIA 
PRODUCTS  AND  SERVICES 

502.1  Product/Service  Provider 
authorization. 

502.2  Product/Service  Provider 
qualification. 

502.3  Changes  in  ownership  or  control. 

502.4  Burden  of  proof  standard. 

502.5  Suspension  and  revocation  of 
authorization. 

502.6  Description  of  product/device. 

502.7  Description  of  open  and  closed 
systems. 

502.8  Product/Senrice  Provider. 

502.9  Product/Device  specifications. 

502.10  Test  plans. 

502.11  Security  testing. 

502.12  Product/Device  approval. 

502.13  Conditions  for  approval. 

502.14  Suspension  and  revocation  of 
approval. 

502.15  Reporting. 

502.16  Administrative  sanction  on 
reporting. 

502.17  Materials  and  workmanship. 

502.18  Destruction  of  product/device 
indicia. 

502.19  Inspection  of  new  products/devices. 

502.20  Distribution  facilities. 

502.21  Distribution  controls. 

502.22  Administrative  sanctions. 

502.23  Product/Device  replacement. 

502.24  Inspection  of  products/devices  not 
located. 

502.25  Products/Devices  not  located. 

502.26  Computerized  remote  postage  meter/ 
PSD  resetting. 

502 . 2  7    Indicia  quality  assurance. 

502.28  Product/Device  refunds. 

502.29  Key  management  requirements. 

502.30  Provider  infrastructure. 

502.31  Notice  of  proposed  changes  in 
regulations. 

Authority:  5  U.S.C  552(a);  39  U.S.C.  101, 
401,  403,  410,  2610,  2605;  Inspector  General 
Act  of  1978,  as  amended  (Pub.  L  95-452,  as 
amended),  5  U.S.C  App.  3. 

S502.1    Product^Sarvice  Providar 
auttwrtialion. 

Any  person  or  concern  seeking 
authorization  to  manufacture  and/or 
distribute  an  Information  Based  Indicia 
Program  (IBIP)  Product/Device  must  -  . 
submit  a  request  to  the  Postal  Service  in 
person  or  in  writing.  Upon  qualification 
and  approval,  the  applicant  is 
authorized  in  writing  to  manufactiire 
Products/Devices  and  to  lease  them  to 
persons  licensed  by  the  Postal  Service. 
The  Postal  Service  may  specify  the 
functional  area  charged  with  processing 
the  application  and  administering  its 
Product/Device  program. 
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f502^    Product/Sefvice  Provider 
qualification. 

Any  person  or  Product/Service 
Provider  (hereafter  referred  to  as 
Provider)  wanting  authorization  to 
provide  and/or  lease,  sell,  or  otherwise 
distribute,  as  approved  by  the  Postal 
Service,  Products/Devices  for  use  by 
licensees  under  Domestic  Mail  Manual 
P050.1.2  must: 

(a)  Satisfy  the  Postal  Service  of  its 
integrity  and  financial  responsibility; 

(b)  Obtain  approval  of  at  least  one 
Product/Device  model  incorporating  all 
the  features  and  safeguards  specified  in 
§502.9: 

(c)  Have,  or  establish,  and  keep  under 
its  supervision  and  control  adequate 
manufacturing  facilities  suitable  to  carry 
out  the  provisions  of  §502.18  through 
§502.21  to  the  satisfaction  of  the  Postal 
Service  (such  facilities  must  be  subject 
to  unaimounced  inspection  by 
representatives  of  the  Postal  Service); 
and 

(d)  Have,  or  establish,  and  retain 
adequate  facilities  for  the  control, 
distribution,  and  maintenance  of 
Products/Devices  and  their  replacement 
when  necessary. 

§502.3    Changes  in  ownarship  or  control. 

Any  person  or  concern  wanting  to 
acquire  ownership  or  control  of  an 
authorized  Provider  must  provide  the 
Postal  Service  with  satisfactory 
evidence  of  that  person's  or  concern's 
integrity  and  financial  responsibility. 

§502.4    Burden  of  proof  standard. 

The  burden  of  proof  is  on  the  Postal 
Service  in  the  adjudication  of 
suspensions  and  revocations  imder 
§  502.5  and  §  502.14  and  administrative 
sanctions  under  §  502.16  and  §  502.22. 
Except  as  otherwise  indicated  in  those 
sections,  the  standard  of  proof  shall  be 
the  preponderance  of  evidence 
standard. 

§502.5    Suspension  and  revocation  of 
authorization. 

(a)  The  Postal  Service  may  suspend 
and/OT  revoke  authorization  to  provide 
and/or  distribute  any  or  all  of  a 
Provider's  Products/Devices  if  the 
Provider  engages  in  any  unlawful 
scheme  or  enterprise,  bils  to  comply 
with  any  provision  in  this  part  502,  or 
fails  to  implement  instructions  issued  in 
accordance  with  any  final  decision 
issued  by  the  Postal  Service  within  its 
authority  over  the  Product/Device 
programs. 

(b)  The  decision  to  suspend  or  revoke 
a  Provider's  authorization  shall  be  based 
on  the  natvue  and  circumstances  of  the 
violation  (e.g.,  whether  the  violation 
was  willful,  whether  the  Provider 


voluntarily  admitted  to  the  violation, 
whether  the  Provider  cooperated  with 
the  Postal  Service,  whether  the  Provider 
implemented  successful  remedial 
measures)  and  on  the  Provider's 
performance  history.  Before  determining 
whether  a  Provider's  authorization  to 
manufacture  and/or  distribute  Products/ 
Devices  should  be  revoked,  the 
procedures  in  paragraph  (c)  of  this 
section  shall  be  followed. 

(c)  Suspension  in  all  cases  shall  be  as 
follows: 

(1)  Upon  determination  by  the  Postal 
Service  that  a  Provider  is  in  violation  of 
the  provisions  in  this  part  502,  the 
Postal  Service  shall  issue  a  written 
notice  of  proposed  suspension  citing 
deficiencies  for  which  suspension  or 
authorization  to  manufacture  and/or 
distribute  a  specific  Product/Device  or 
classes  thereof  may  be  imposed  under 
paragraph  (c)(2)  of  this  section.  Except 
in  cases  of  willful  violation,  the 
Provider  shall  be  given  an  opportimity 
to  correct  deficiencies  and  achieve 
compliance  with  all  requirements 
within  a  time  limit  corresponding  to  the 
potential  risk  to  postal  revenue. 

(2)  In  cases  of  willful  violation,  or  if 
the  Postal  Service  determines  that  the 
Provider  has  failed  to  correct  cited 
deficiencies  within  the  specified  time 
limit,  the  Postal  Service  shall  issue  a 
written  notice  setting  forth  the  facts  and 
reasons  for  the  decision  to  suspend  and 
the  effective  date  if  a  written  defense  is 
not  presented  as  provided  in  paragraph 
(d)  of  this  section. 

(3)  If,  upon  consideration  of  the 
defense  as  provided  in  paragraph  (e)  of 
this  section,  the  Postal  Service  deems 
that  the  suspension  is  warranted,  the 
suspension  shall  remain  in  efiect  for  up 
to  90  days  unless  withdrawn  by  the 
Postal  Service,  as  provided  in  paragraph 
(c)(4)(iii)  of  this  section. 

(4)  At  the  end  of  the  90-day 
suspension,  the  Postal  Service  may: 

(i)  Extend  the  suspension  in  order  to 
allow  more  time  for  investigation  or  to 
allow  the  Provider  to  correct  the 
problem; 

(ii)  Make  a  determination  to  revoke 
authorization  to  provide  and/or 
distribute  the  Provider's  Products/ 
Devices  in  part  or  in  whole;  or 

(iii)  Withdraw  the  suspension  based 
on  identification  and  implementation  of 
a  satisfactory  solution  to  the  problem. 
Provider  suspensions  may  be 
withdrawn  Iwfore  the  end  of  the  90-day 
period  if  the  Postal  Service  determines 
that  the  Provider's  solution  and 
implementation  are  satisfactory. 

(d)  The  Provider  may  present  the 
Postal  Service  with  a  written 
determination  within  30  calendar  days 
of  receiving  the  written  notice  (unless  a 


shorter  period  is  deemed  necessary). 
The  defense  must  include  all  supporting 
evidence  and  specify  the  reasons  for 
which  the  order  should  not  be  imposed. 

(e)  After  receipt  and  consideration  of 
the  defense,  the  Postal  Service  shall 
advise  the  Provider  of  (he  decision  and 
the  facts  and  reasons  for  it.  The  decision 
shall  be  effective  on  receipt  unless  it 
provides  otherwise.  The  decision  shall 
also  advise  the  Provider  that  it  may 
appeal  that  determination  within  30 
calendar  days  of  receiving  written 
notice  (unless  a  shorter  period  is 
deemed  necessary),  as  specified  therein. 
The  appeal  must  include  all  supporting 
evidence  and  specify  the  reasons  the 
Provider  believes  that  the  decision  is 
erroneous. 

(f)  An  order  or  final  decision  under 
this  section  does  not  preclude  any  other 
criminal  or  civil  statutory,  common  law, 
or  administrative  remedy  that  is 
available  by  law  to  the  Postal  Service, 
the  United  States,  or  any  other  person 
or  concern. 

§  502.6    Description  of  product/device. 

The  Product/Device  prints  an 
authorized  Postal  Service  Information 
Based  Indicia  that  shows  evidence  of 
postage.  The  indicia  consists  of  a  USPS- 
approved  two-dimensional  barcode  and 
certain  human-readable  information 
such  as  cify  and  state,  5-digit  ZIP  Code 
of  licensing  post  office,  Device  ID 
number,  date,  and  amount  of  postage. 
The  Product/Device  includes  as  a 
primary  component  a  postal  seciuify 
device  (PSD)  that  provides  critical 
functionalify  for  accounting  {)ostage 
with  a  computer-based  (open  system)  or 
postage  meter-based  (closed  system)  and 
a  host  system.  The  PSD  and  host  system 
interact  to  generate  the  indicia.  The 
Product/Device  is  remotely  set  with 
postage  value  and  requires  the  licensee 
to  have  funds  on  deposit  with  the  Postal 
Service  prior  to  initial  setting  or 
resetting. 

§  502.7    Description  of  open  and  closed 
systems. 

(a)  An  "Open  System"  does  not 
require  that  the  implementing 
components  be  dedicated  to  die  IBDP 
functions.  This  system  may  allow 
multiple  non-postage  related  software 
applications  to  be  in  use  and  it  also  may 
depend  on  several  interconnected 
devices  that  may  serve  multiple 
purposes  for  their  user.  The  open 
system  computer  and  peripherals  such 
as  the  printer  and  CD-ROM  drive  may 
perform  functions  unrelated  to  the 
Information  Based  Indicia  Program 
(IBIP).  Host  operations  may  depend 
up>on  computer  software  such  as 
operating  systems  and  communications 
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systems.  The  open  system  version  is 
responsible  for  composing  a  complete, 
integrated  mailpiece  bont  (or  a  tape/ 
label  for  the  piece). 

(b)  The  "closed  system"  is  a  device 
dedicated  toward  IBIP  functions.  Closed 
systems  do  not  have  to  satisfy  Postal 
Service  address  standards  or  include  the 
destination  ZIP  Code  in  the  indicia. 
Closed  systems  may  satisfy  the  other 
administrative  requirements  through 
external  processes.  If  a  closed  system 
operates  as  a  component  of  an 
integrated  mailing  system,  it  may  be 
subject  to  the  open  system 
requirements.  An  integrated  mailing 
system  shall  be  subject  to  open  system 
requirements  if  it  includes  a  computer 
interfaced  to  the  meter  and  it  prepares 
mailpiece  fronts  or  labels  that  include 
both  the  destination  address  and  the 
indicium.  The  integrated  system  is  an 
open  system  even  if  different  printers 
apply  the  address  and  the  indicium.  If 
the  mailing  system  satisfies  these 
criteria,  the  USPS  considers  the  "meter" 
to  be  an  open  system  peripheral  device 
that  performs  the  dual  functions  of 
printing  indicia  and  interfacing  the  PSD 
to  the  open  host  The  integrated  mailing 
system  must  be  approved  by  the  USPS 
according  to  the  open  system  criteria. 

§  502.8    Product/Device  provider. 

A  Product/Device  is  available  only 
through  a  lease  agreement  fitim 
Providers  authorized  by  the  Postal 
Service.  For  an  open  system,  the 
licensee  may  purchase  the  software  if 
the  PSD  component  operates 
independently  of  the  software.  The  open 
system  form  of  the  host  is  envisioned  to 
operate  on  personal  computers.  For  a 
closed  system,  the  licensee  may 
purchase  the  printing  device  if  it  is 
rendered  nonfunctional  without  the 
PSD.  The  Postal  Service  holds  Providers 
responsible  for  the  life  cycle,  control, 
operation,  maintenance,  and 
replacement  of  their  Products/Devices. 

§502.9    Product/Device  specifications. 

The  IBIP  Specifications  describe 
system  elements  that  include  Postal 
Service  infrastructure,  Provider 
infrastructure,  and  customer 
infrBstructure.  The  existing  Postal 
Service  infrastructure  supports 
customer  authorization,  product  audit, 
postage  resetting  reporting,  total 
population  management,  key 
management  support,  financial 
reconciliation,  product  lifecycle 
tracking,  lost  and  stolen/irregularify 
management  functions.  The  Provider 
infi^structure  will  support  all  IBIP 
functions.  The  customer  infrastructure 
will  consist  of  the  Product/Device's  PSD 
and  host  system.  The  Postal  Service  will 


evaluate  and  test  IBIP  Products/Devices 
for  compUance  with  this  infrastructure. 

(a)  The  indicium  data  content  is 
described  in  the  Information  Based 
Indicia  Program  (IBIP)  Indiciiun 
Specification.  Contact  the  Manager, 
Retail  Systems  and  Equipment,  USPS, 
475  L'Enfant  Plaza,  Washington  DC 
20260-6807  for  these  requirements. 

(b)  The  PSD  implements  digital 
signature  technology  for  the  creation 
and  verification  of  digital  signatures. 
Postal  Security  Device  Specification  is 
described  in  the  Information  Based 
Indicia  Program  Postal  Security  Device 
Specification.  Contact  the  Manager, 
Retail  Systems  and  Equipment,  USPS, 
475  L'Enfiant  Plaza,  Washington  DC 
20260-6807  for  these  requirements. 

(c)  Indicia  Design  Requirements — The 
indicia  design  must  comply  with  the 
requirements  in  Domestic  Mail  Manual 
(DMM)  P050. 

(d)  Host  System  Functional 
Requirements  are  contained  in  the 
Information  Based  Indicia  Program  Host 
System  Specification.  Contact  the 
Manager,  Retail  Systems  and 
Equipment,  USPS,  475  L'Enfant  Plaza, 
Washington  DC  20260-6807  for  these 
requirements. 

(e)  Key  Management  Functional 
Requirements  are  contained  in  The 
Information  Based  Indicia  Program  Key 
Management  Plan.  Contact  the  Manager, 
Retail  Systems  and  Equipment,  USPS, 
475  L'Enfant  Plaza  SW,  Washington  DC 
20260-6807  for  these  requirements. 

§502.10    Test  plans. 

Each  Product/Device  Model  that  is 
submitted  for  USPS  approval  must  be 
submitted  in  accordance  with  the 
provisions  contained  in  the  Information 
Based  Indicia  Program  Interim  Product. 
Submission  Procedures.  Contact  the 
Manager,  Retail  Systems  and 
Equipment,  USPS,  475  L'Enfant  Plaza. 
Washington  DC  20260-6807  for  these 
requirements. 

§502.11    Security  testing. 

The  Postal  Service  reserves  the  right 
to  require  or  conduct  additional 
examination  and  testing  at  any  time, 
without  cause,  of  any  Product/Device 
submitted  to  the  Postal  Service  for 
approval  or  approved  by  the  Postal 
Service  for  manufactxire  and 
distribution. 

§502.12    Product/Device  approval. 

As  provided  in  §  502.12,  the  Provider 
has  a  duty  to  report  security  weaknesses 
to  the  Postal  Service  to  ensure  that  each 
Product/Device  model  and  every 
Product/Device  in  service  protects  the 
Postal  Service  against  loss  of  revenue  at 
all  times.  A  grant  of  approval  of  a  model 


does  not  constitute  an  irrevocable 
determination  that  the  Postal  Service  is 
satisfied  with  the  revenue-protection 
capabilities  of  the  model.  After  approval 
is  granted  to  manufacture  and  distribute 
a  Product/Device,  no  change  aftecting 
the  features  or  safeguards  of  a  Product/ 
Device  may  be  made  except  as 
authorized  or  ordered  by  the  Postal 
Service  in  writing. 

§502.13    Conditions  for  approval. 

(a)  The  Postal  Service  may  require  at 
any  time  that  production  models  of 
approved  Products/Devices,  as  well  as 
the  design,  user  manuals,  and 
specifications  applicable  to  such 
F^txlucts/Devices  and  any  revisions 
thereof,  be  deposited  with  the  Postal 
Service. 

(b)  On  request  by  the  Postal  Service, 
additional  Products/Devices  must  be 
submitted  to  the  Postal  Service  for 
testing,  at  the  expense  of  the  Provider. 

(c)  All  Product/Device  submissions 
must  adhere  to  the  requirements 
contained  in  the  Information  Based 
Indicia  Program  Interim  Product 
Submission  Procedures.  Particular 
attention  should  be  given  to  the 
requirement  to  simultaneously  submit 
an  identical  Product/Device  to  a 
laboratory  accredited  under  the  National 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP)  for  FIPS  140-1 
certification. 

§502.14    Suspension  and  rsvocaMon  of 
approvaL 

(a)  The  Postal  Service  may  suspend 
Product/Device  approval  under  §  502.13 
if  the  Postal  Service  has  probable  cause 
to  believe  that  a  Provider's  Product/ 
Device  or  class  and/or  version  thereof 
poses  an  unreasonable  risk  to  postal 
revenue.  Suspension  of  approval  to 
Provider  or  distribute  a  Product/Device 
or  class  and/or  version  thereof,  in  whole 
or  in  part,  shall  be  based  on  the 
potential  risk  to  postal  revenue.  Before 
determining  whether  approval  of  a 
Product^Device  or  class  and/or  version 
should  be  revoked,  the  procedures  in* 
paragraph  (b)  of  this  section  shall  be 
followed. 

(b)  Suspension  in  all  cases  shall  be  as 
follows: 

(1)  Upon  determination  by  the  Postal 
Service  that  a  Product/Device  poses  an 
unreasonable  risk  to  postal  revenue,  the 
Postal  Service  shall  issue  a  written 
notice  of  proposed  suspension  citing 
deficiencies  for  which  suspension  may 
be  imposed  under  paragraph  (b)(2)  of 
this  section.  The  Provider  shall  be  given 
an  opportimify  to  correct  deficiencies 
and  achieve  compliance  with  all 
requirements  within  a  time  limit 
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corresponding  to  the  potential  risk  to 
postal  revenue. 

(2)  If  the  Postal  Service  determines 
that  the  Provider  has  failed  to  correct 
cited  de^ciencies  within  the  specified 
time  limit,  the  Postal  Service  shall  issue 
a  written  notice  setting  forth  the  facts 
and  reasons  for  the  dt  cision  to  susp>end 
and  the  effective  date  if  a  written 
defense  is  not  presented  as  provided  in 
paragraph  (c)  of  this  section. 

(31  If,  upon  consideration  of  the 
defense  as  provided  in  paragraph  (d)  of 
this  section,  the  Postal  Service  deems 
that  the  suspension  is  warranted,  the 
suspension  shall  remain  in  effect  for  up 
to  90  days  unless  withdraurn  by  the 
Postal  Service,  as  provided  in  paragraph 
(b)(4)(iii)  of  this  section. 

(4}  At  the  end  of  the  90-day 
suspension,  the  Postal  Service  may: 

(i)  Extend  the  suspension  in  order  to 
allow  more  time  for  investigation  or  to 
allow  the  Provider  to  correct  the 
problem; 

(ii)  Make  a  determination  to  revoke 
the  approval  of  the  Provider's  Product/ 
Device  or  class  and/or  version,  or 

(iii)  Withdraw  the  suspension  based 
on  identification  and  implementation  of 
a  satisfactory  solution  to  the  problem. 
Provider  suspensions  may  be 
withdrawn  before  the  end  of  the  90-day 
[>eriod  if  the  Postal  Service  determines 
that  the  Provider's  solution  and 
implementation  are  satisfactory. 

(c)  The  Provider  may  present  the 
Postal  Service  with  a  written  defense  to 
any  suspension  or  revocation 
determination  within  30  calendar  days 
of  receiving  the  written  notice  (unless  a 
shorter  period  is  deemed  necessary). 
The  defense  must  include  all  supporting 
evidence  and  specify  the  reasons  for 
which  the  order  should  not  be  imposed. 

(d)  After  receipt  and  consideration  of 
the  written  defense,  the  Postal  Service 
shall  advise  the  Provider  of  the  decision 
and  the  facts  and  reasons  for  it.  The 
decision  shall  be  effective  on  receipt 
unless  it  states  otherwise.  The  decision 
shall  also  advise  the  Provider  that  it 
may  appeal  that  determination  within 
30  calendar  days  of  receiving  written 

■  notice  (unless  a  shorter  period  is 
deemed  necessary),  as  specified  therein. 
The  appeal  must  include  all  supporting 
evidence  and  the  reasons  that  the 
Provider  believes  that  the  decision  is 
erroneous. 

(e)  An  order  or  final  decision  under 
this  section  does  not  preclude  any  other 
criminal  or  civil  statutory,  common  law, 
or  administrative  remedy  that  is 
available  by  law  to  the  Postal  Service, 
the  United  States,  or  any  other  person 
or  concern. 
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§502.15    Reporting. 

(a)  For  purposes  of  this  section, 
"Provider"  jefers  to  the  authorized 
Product/Service  Provider  in  §  502.1  and 
its  foreign  or  domestic  affiliates, 
subsidiaries,  assigns,  dealers, 
independent  dealers,  employees,  and 
parent  corporations. 

(b)  Each  authorized  Product/Service 
Provider  in  §502.1  must  submit  a 
preliminary  report  to  notify  the  Postal 
Service  promptly  (in  no  event  more  than 
21  calendar  days  of  discovery)  of  the 
following: 

(1)  All  findings  or  results  of  any 
testing  known  to  the  Provider 
concerning  the  security  or  revenue 
protection  features,  capabilities,  or 
failings  of  any  Product/Device  sold, 
leased,  or  distributed  by  the  Provider 
that  has  been  approved  for  sale,  lease, 
or  distribution  by  the  Postal  Service  or 
any  foreign  postal  administration;  or 
have  been  submitted  for  approval  by  the 
Provider  to  the  Postal  Service  or  a 
foreign  postal  administration. 

(2)  All  potential  security  weaknesses 
or  methods  of  Products/Devices 
tampering  that  the  Provider  distributes 
of  which  the  Provider  knows  or  should 
know,  and  the  Product/Device  or  model 
subject  to  each  method.  These  potential 
security  weaknesses  include  but  are  not 
limited  to  suspected  equipment  defects, 
suspected  abuse  by  a  Ptoduct/Device 
licensee  or  Provider  employee, 
suspected  security  breaches  of  the 
Computerized  Remote  Postage  Meter 
Resetting  System,  cryptographic  key 
compromises,  occurrences  outside 
normal  performance,  or  any  repeatable 
deviation  from  normal  Product/Device 
pdHormance  (within  the  same  model 
family  and/or  by  the  same  licensee). 

(c)  Within  45  days  of  the  preliminary 
notification  of  the  Postal  Service  under 
§  502.15(b),  the  Provider  must  submit  a 
written  report  to  the  Postal  Service.  The 
report  must  include  the  circumstances, 
proposed  investigative  procedure,  and 
the  anticipated  completion  date  of  the 
investigation.  The  Provider  must  also 
provide  periodic  status  reports  to  the 
Postal  Service  during  subsequent 
investigation  and,  on  completion,  must 
submit  a  sununary  of  the  investigative 
findings. 

(d)  The  Provider  must  establish  and 
adhere  to  timely  and  efficient 
procedures  for  internal  reporting  of 
potential  security  weaknesses.  The 
Provider  is  required  to  submit  a  copy  of 
internal  reporting  procedures  and 
instructions  to  the  Postal  Service  for 
review. 


§  502.16    Administrative  sanction  on 
reporting. 

(a)  Notwithstanding  any  act, 
admission,  or  omission  by  the  Postal 
Service,  an  authorized  Provider  may  be 
subject  to  an  administrative  sanction  for 
failing  to  comply  with  §502.15. 

(b)  The  Postal  Service  shall  determine 
all  costs  and  revenue  losses  measured 
from  the  date  that  the  Provider  knew,  or 
should  have  known,  of  a  potential 
security  weakness,  including,  but  not 
limited  to,  administrative  and 
investigative  costs  and  documented 
revenue  losses  that  result  from  any 
Product/Device  for  which  the  Provider 
failed  to  comply  with  any  provision  in 

§  502.15.  The  Postal  Service  may 
recover  from  Provider  any  and  all  such 
costs  and  losses  (net  of  any  amount 
collected  by  the  Postal  Service  from  the 
licensees  or  Product/Device  users)  with 
interest  by  issuing  a  written  notice  to 
the  Provider  setting  forth  the  facts  and 
reasons  on  which  the  determination  to 
impose  the  sanction  is  based.  The  notice 
shall  advise  the  Provider  of  the  date  that 
the  action  takes  effect  if  a  written 
defense  is  not  presented  within  30 
calendar  days  of  receipt  of  the  notice. 

(c)  The  Provider  may  present  the 
Postal  Service  with  a  written  defense  to 
the  proposed  action  within  30  calendar 
days  of  receipt.  The  defense  must 
include  all  supporting  evidence  and 
specify  the  reasons  for  which  the 
sanction  should  not  be  imposed. 

(d)  After  receipt  and  consideration  of 
the  defense,  the  Postal  Service  shall 
advise  the  Provider  of  the  decision  and 
the  facts  and  reasons  for  it;  the  decision 
shall  be  effective  on  receipt  unless  it 
states  otherwise.  The  decision  shall  also 
advise  the  Provider  that  it  may,  within 
30  calendar  days  of  receiving  written 
notice,  appeal  that  determination  as 
specified  therein. 

(e)  The  PrDvider  may  submit  a  written 
appeal  to  the  Postal  Service  within  30 
calendar  days  of  receipt  of  the  decision. 
The  appeal  must  include  all  supporting 
evidence  and  specify  the  reasons  that 
the  Provider  believes  that  the' 
administrative  sanction  was  erroneously 
imposed.  The  submission  of  an  appeal 
stays  the  effectiveness  of  the  sanction. 

(i)  The  imposition  of  an 
administrative  sanction  under  this 
section  does  not  preclude  any  other 
criminal  or  civil  statutory,  conmion  law, 
or  administrative  remedy  that  is 
available  by  law  to  the  Postal  Service, 
the  United  States,  or  any  other  person 
or  concern. 

S502.17    Materials  and  workmanship. 

All  Products/Devices  must  adhere  to 
the  quality  in  materials  and 
workmanship  of  the  approved 


production  model  and  must  be 
manufactured  with  suitable  chips,  tools 
.  .  .  etc..  to  ensure  proper  functioning. 


§502.18 
indicia. 


Destructton  of  product/device 


All  IBIP  indicia  created  in  the  process 
of  testing  the  Products/Devices  by  the 
provider,  or  its  agent,  must  be  collected 
and  destroyed  daily. 

§502.19    Inspaction  of  new  products/ 
devices. 

All  new  ProductsA)evices  must  be 
inspected  carefully  before  leaving  the 
Provider's  Product/Device  facility. 

§502.20    Distribution  facilities. 

An  authorized  Provider  must  keep 
adequate  facilities  for  and  records  of  the 
distribution,  control,  and  maintenance 
of  Products/Devices.  All  such  facilities 
and  records  are  subject  to  inspection  by 
Postal  Service  representatives. 

§502.21    OlstritMition  controls. 

Each  authorized  Product/Service 
Provider  must  do  the  following: 

(a)  Hold  title  permanently  to  all 
leased  PSDs  except  those  piut:hased  by 
the  Postal  Service. 

(b)  On  behalf  of  applicants, 
electronically  transmit  copies  of 
completed  PS  Forms  3601-A. 
Application  for  a  License  to  lease  and 
use  Postage  Meters,  to  the  designated 
Postal  Service  central  processing 
facility. 

(c)  Lease  PSDs  only  to  parties  that 
have  valid  licenses  issued  by  the  Postal 
Service. 

(d)  Supply  with  the  host  system  only 
Product/Device  slogan  or  advertising  art 
that  meets  the  Postal  Service 
requirements  for  suitable  quality  and 
content.  The  Provider  must  obtain  prior 
approval  for  all  advertising  matter  for 
any  Product/Device. 

(e)  Unless  otherwise  authorized  by  the 
Postal  Service,  the  Provider  must 
immediately  obtain  and  check  out  of 
service  PSE)s,  if  the  licensee  no  longer 
wants  the  PSD  or  if  the  PSD  is  to  be 
removed  from  service  for  any  other 
reason.  The  Provider  must  keep  in  its 
possession  for  at  least  1  year  the 
licensee's  PS  Form  3601-C.  Postage 
Meter  Installation,  Withdrawal,  or 
Replacement,  and  copy  of  the  applicable 
PS  Form  3602-A,  Record  of  Meter 
Register  Readings,  or  equivalent. 

(i)  Retrieve  any  misregistering,  faulty, 
or  defective  Product/Device  to  be 
checked  out  of  service  within  3  business 
days  of  being  notified  by  the  licensee  of 
the  defect.  /Jter  examining  the  Product/ 
Device  withdrawn  for  apparent  faulty 
operation  affecting  registration,  the 
Provider  must  compile  a  report 
explaining  the  malfunction  to  Retail 


Systems  and  Equipment  (RSE),  USPS 
Headquarters. 

(g)  Report  promptly  the  loss  or  theft 
of  any  Ptoduct/Device  or  the  recovery  of 
any  lost  or  stolen  Product/Device.  The 
Provider  must  provide  notification  to 
the  Postal  Service  by  completing  a 
standardized  lost  and  stolen  Product/ 
Device  incident  report  and  filing  it  with 
the  Postal  Service  within  30  days  of  the 
Provider's  determination  of  a  Product/ 
Device  loss,  theft,  or  recovery.  The 
Provider  must  complete  all  preliminary 
location  activities  specified  in  §  502.25 
before  submitting  this  report  to  the 
Postal  Service. 

(h)  Cancel  a  lease  agreement  with  any 
lessee  whose  Product/Device  license  is 
revoked  by  the  Postal  Service,  remove 
the  Product/Device  within  15  calendar 
days,  and  have  the  Product/Device 
checked  out  of  service. 

(i)  Promptly  remove  from  service  any 
Product/Device  that  the  Postal  Service 
indicates  should  be  removed  from 
service.  When  a  Product/Device  license 
is  canceled,  all  Products/Devices  in  use 
by  the  licensee  must  be  removed  from 
service. 

(j)  Examine  each  Product/Device 
withdrawn  from  service  for  &ilure  to 
record  its  operations  correctly  and 
acciu^tely,  and  report  to  the  Postal 
Service  the  failure  or  fault  that  caused 
the  failiue. 

(k)  Provide  RSE  monthly  with  a 
compatible  computer  tape  of  lost  or 
stolen  Products/Devices.  The  file  is  due 
on  the  first  of  each  month  (for  the 
preceding  month's  activity). 

(1)  Take  reasonable  precautions  in  the 
transportation  and  storage  of  Products/ 
Devices  to  prevent  use  by  unauthorized 
individuals.  Providers  must  ship  all 
Products/Devices  by  Postal  Service 
Registered  Mail  unless  given  written 
permission  by  the  Postal  Service  to  use 
another  carrier.  The  Provider  must 
demonstrate  that  the  alternative  delivery 
carrier  employs  security  procedures 
equivalent  to  those  for  registered  mail. 

(m)  Submit  a  daily  financial 
transaction  for  each  postage  value 
download  or  postage  refill. 

§  502.22    Administrative  sanction.    ' 

(a)  Product/Device  for  purposes  of  this 
section  means  any  Product/Device 
manufactiu^  by  an  authorized  Provider 
under  §  502.1  that  is  not  owned  or 
leased  by  the  Postal  Service. 

(b)  An  authorized  Provider  that, 
without  just  cause,  fails  to  conduct  or 
perform  adequately  any  of  the  controls 
in  §  502.21.  to  follow  standardized  lost 
and  stolen  Product/Device  incident 
reporting  in  §  502.25,  or  to  conduct  any 
of  the  inspections  required  by  §  502.24 
in  a  timely  fashion  is  subject  to  an 


administrative  sanction  based  on  the 
investigative  and  administrative  costs 
and  documented  revenue  losses  (net  of 
any  amount  collected  by  the  Postal 
Service  from  the  licensee  or  Product/ 
Device  user)  with  interest  per 
occurrence  measured  from  the  date  on 
which  the  cost  and/or  loss  occurred,  as 
determined  by  the  Postal  Service. 
Sanctions  shall  be  based  on  the  costs 
and  revenue  losses  that  result  from  the 
Provider's  failure  to  comply  with  these 
requirements. 

(c)  The  Postal  Service  may  impose  an 
administrative  sanction  under  this 
section  by  issuing  a  written  notice  to  the 
Provider  setting  forth  the  facts  and 
reasons  on  which  the  determination  to 
impose  the  sanction  is  based.  The  Postal 
Service  shall  determine  all  costs  and 
losses.  The  notice  shall  advise  the 
Provider  of  the  date  that  the  action  shall 
take  effect  if  a  written  defense  is  not 
presented  within  30  calendar  days  of 
receipt  of  the  notice. 

(d)  The  Provider  may  present  to  the 
Postal  Service  a  written  defense  to  the 
proposed  action  within  30  calendar 
days  of  receipt  of  the  notice.  The 
defense  must  include  all  supporting 
evidence  and  sp)ecify  the  reasons  for 
which  the  sanction  should  not  be 
imposed. 

(e)  After  receipt  and  consideration  of 
the  written  defense,  the  Postal  Service 
shall  advise  the  Provider  of  the  decision 
and  the  facts  and  reasons  for  it.  The 
decision  shall  be  effective  on  receipt 
unless  it  states  otherwise. 

(0  The  Provider  may  submit  a  written 
appeal  of  the  decision  within  30 
calendar  days  of  receiving  the  decision, 
addressed  to  the  manager  of  Retail 
Systems  and  Equipment,  Postal  Service 
Headquarters.  The  appeal  must  include 
all  supporting  evidence  and  specify  the 
reasons  that  the  Provider  believes  that 
the  administrative  sanction  was 
erroneously  imposed.  The  submission  of 
an  appeal  stays  the  effectiveness  of  the 
sanction. 

(g)  The  imposition  of  an 
administrative  sanction  imder  this 
section  does  not  preclude  any  other 
criminal  or  civil  statutory,  common  law, 
or  administrative  remedy  that  is 
available  by  law  to  the  Postal  Service, 
the  United  States,  or  any  other  person 
or  concern. 

§502.23    Product/Device  replacemenL 

(a)  The  Provider  must  keep  its 
Products/Devices  in  proper  operating 
condition  for  licensees  by  replacing 
them  when  necessary  or  desirable  to 
prevent  electronic  failure,  malfunction, 
clock/timer/battery  life  expiration,  or 
mechanical  breakdown. 
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(b)  The  Provider  must  provide  the 
licensees  with  modifications  reflecting 
rate  changes. 

1502^4    Inspection  of  products/devices  In 


The  Provider  must  conduct  audits  of 
PSDs  at  least  once  every  3  months  in 
conjunction  with  the  postage  value 
resetting  requirements  in  §  502.26.  In 
general,  the  primary  role  of  the  PSD  in 
the  device  audit  function  is  to  create 
device  audit  messages  and  pass  those 
messages  to  the  host  system  for 
transmission  to  the  Postal  Service. 

fS02^    Producta/Devtces  not  locfd. 

Upon  learning  that  one  or  more  of  its 
Products/Devices  in  service  cannot  be 
located,  the  Provider  must  undertake 
reasonable  efforts  to  locate  the  Products/ 
Devices  by  following  a  series  of  Postal 
Service-specified  actions  designed  to 
locate  the  Products/Devices.  If  these 
efforts  are  unsuccessful  and  a  Product/ 
Device  is  determined  to  be  lost  or 
stolen,  the  Provider  must  notify  the 
Postal  Service  within  30  days  by 
submitting  a  Lost  and  Stolen  Product/ 
Device  Incident  Report. 

(a)  If  a  licensee  cannot  be  located,  the 
Provider  must,  at  a  mininnim,  complete 
the  following  actions: 

(1)  Call  directory  assistance  for  the 
licensee's  new  telephone  number. 

(2)  Contact  the  licensee's  local  post 
office  for  current  change  of  addr^ 
information. 

(3)  Contact  the  CMLS  site  and  the 
local  MATS  coordinator  to  verify  the 
location  of  the  Product/Device  or 
licensee  ourently  maintained  in  those 
Postal  Service  records. 

(4)  Contact  the  rental  agency 
responsible  for  the  property  where  the 
licensee  was  located,  if  applicable. 

(5)  Visit  the  licensee's  last  known 
address  to  see  whether  the  building 
superintendent  or  a  neighbor  knows  the 
licensee's  new  address. 

(6)  Mail  a  certified  letter  with  retiun 
receipt  to  the  licensee  at  the  last  known 
address  with  the  endorsement 
"Forwarding  and  Address  Correction 
Requested." 

(7)  If  new  address  information  is 
obtained  during  these  steps,  any 
scheduled  Product/Device  inspection 
must  be  completed  promptly. 

(b)  If  a  Product/Device  is  reported  to 
be  lost  or  stolen  by  the  licensee,  the 
Provider  must,  at  a  miniimifn,  complete 
the  following  actions: 

(1)  Ensure  that  the  licensee  has  filed 
a  police  report  and  that  copies  have 
been  provided  to  the  appropriate 
Inspection  Service  Contraband  Postage 
Identification  Program  (CPIP)  specialist. 

(2)  Withhold  issuance  of  a 
replacement  Product/Device  until  the 


missing  Product/Device  has  been 
properly  reported  to  the  police  and  to 
the  appropriate  Inspection  Service  CPIP 
specialist. 

(c)  If  the  Provider  later  leams  that  the 
Product/Device  has  been  located  and/or 
recovered,  the  Provider  must  update  lost 
and  stolen  Product/Device  activity 
records,  inspect  the  Product/Device 
promptly,  initiate  a  postage  adjustment 
or  transfer,  if  appropriate,  and  check  the 
Product/Device  but  of  service  if  a 
replacement  Product/Device  has  been 
supplied  to  the  licensee. 

(d)  If  a  Product/Device  reported  to  the 
Postal  Service  as  lost  or  stolen  is  later 
located,  the  Provider  is  responsible  for 
submitting  a  new  Lost  and  Stolen 
Product/Device  Incident  Report  that 
references  the  initial  report  and  outlines 
the  details  of  how  the  Prxtduct/Device 
was  recovered.  This  report  must  be 
submitted  to  the  Postal  Service  within 
30  days  of  recovery  of  the  Product/ 
Device.  The  Provider  is  also  responsible 
for  purging  lost  and  stolen  Product/ 
Device  reports  that  are  provided  on  a 
periodic  basis  to  the  Postal  Service  for 
those  Product/Devices  that  have  been 
recovered. 

(e)  Any  authorized  Provider  that  Cails 
to  comply  with  standardized  lost  and 
stolen  reporting  procedures  and 
instructions  is  subject  to  an 
administrative  sanction  luider  §  502.22, 
as  determined  by  the  Postal  Service. 

§502.26    Computerized  Remote  Poataga 
Motor  Rosatting/PSO  Resetting. 

(a)  Description.  The  Computerized 
Remote  Meter  Resetting  System  (CMRSl 
permits  postal  licensees  to  reset  PSDs  at 
their  places  of  business  and/or  homes 
via  modem  and/or  network  interface.  To 
reset  a  PSD,  the  licensee  must  connect 
to  the  Provider  and  provide  identifying 
data  and  device  audit  data.  Before 
proceeding  with  the  setting  transaction, 
the  Provider  must  verify  all  the  data 
(including  conducting  the  product 
audit)  and  ascertain  from  its  own  files 
whether  the  licensee  has  sufficient 
funds  on  deposit  with  the  Postal 
Service.  If  the  funds  are  available  and 
the  product  audit  was  successful,  the 
Provider  may  complete  the  setting 
transaction. 

(b)  Deposits  with  the  Postal  Service. 
(1)  A  CMBS  licensee  is  required  to  have 
funds  available  on  deposit  with  the 
Postal  Service  before  resetting  a  PSD  or 
the  Provider  may  opt  to  provide  a  funds 
advance  in  accordance  with  The  Cash 
Management  Operating  Specifications 
For  The  Computerized  Remote  Postage 
Meter  Resetting  System.  Contact  the 
Treasurer's  Office  of  the  United  States 
Postal  Service,  475  L'Enfant  Plaza  SW, 
Washington,  DC  20260-5130  for  this 


dociunent.  The  details  of  this  deposit 
requirement  are  covered  within  the 
Acknowledgment  of  Deposit 
Requirement  document.  By  signing  this 
document,  the  licensee  agrees  to  transfer 
funds  to  the  Postal  Service  through  a 
lockbox  bank,  as  specified  by  the 
Provider,  for  the  purpose  of  prepayment 
of  postage.  The  Provider  representative 
must  provide  all  new  CMRS  licensees 
with  this  dociunent  when  a  new 
account  is  established.  The  document 
must  be  completed  and  signed  by  the 
licensee  and  sent  to  the  Minneapolis 
Accoimting  Service  Center  by  the 
Provider. 

(2)  This  is  required  to  incorporate  the 
following  language  into  its  Product/ 
Device  rental  agreements: 

Acknowledgement  of  Deposit  Requirement 

See  The  Cash  Management  Operating 
Sp>eci6catioa8  For  The  Computerized  Remote 
Postage  Meter  Resetting  System.  Contact  the 
Treasurer's  Office  of  the  United  States  Postal 
Service.  475  L'Enfant  Plaza  SW.  Washington 
DC  20260-5130  for  this  document 

§  502.27    Indicia  quality  assurance. 

The  licensee  is  required  to  forward  a 
mailpiece  to  the  Provider  at  least  once 
every  3  months  for  evaluation.  If  the 
licensee  fails  to  comply  with  this 
requirement,  the  Provider  must  notify 
the  licensee  that,  all  future  postage 
value  resettings  will  be  denied.  The 
Provider  must  notify  the  Postal  Service 
of  all  noncomplying  licensees,  so  that 
license  revocations  can  be  initiated.  The 
Provider  is  required  to  provide  guidance 
to  the  licensee  to  correct  any 
deficiencies  that  are  discovered. 

S  502.28    Product/Device  refunds. 

Postage  losses  due  to  malfunctions  are 
the  responsibilify  of  the  Provider.  In 
order  to  receive  a  refimd  for  any 
remaining  balance  on  a  PSD,  the 
licensee  will  be  required  to  submit  a 
written  refund  request  and  the  PSD  to 
the  Provider.  Additionally,  supporting 
dociunentation  such  as  a  daily  activify 
report  must  be  submitted.  The  Postal 
Service  will  also  provide  refimds  to  a 
licensee  for  any  halance  remaining  in 
their  CMRS  account. 

S  502.29    Kay  management  raquiramants. 

These  requirements  are  contained  in 
The  Information  Based  Indicia  Program 
Key  Management  Plan.  Contact  the 
Manager,  Retail  Systems  and 
Equipment,  USPS,  475  L'Enfant  Plaza, 
Washington  DC  20260-6807  for  these 
requirements. 

§502.30    Provider  infrastructura. 

The  Provider  must  establish  and 
maintain  an  interface  to  USPS  systems 
as  specified  in  the  Information  Based 


Indicia  Program  Product/Service 
Provider  Infrastructure  Specification. 
Contact  the  Manager.  Retail  Systems 
and  Equipment.  USPS,  475  L'Enfant 
Plaza,  Washington  DC  20260-6807  for 
these  requirements. 

§  502.31    Notica  of  Propoaad  Changes  In 
Regulations. 

Appropriate  amendments  to  39  CFR 
parts  111  and  502  to  reflect  these 
changes  will  be  published  if  the 
proposal  is  adopted 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
|FR  Doc.  97-7861  Filed  3-27-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[MI38-01-«734;  FRL-6803-2) 

Approval  And  Promulgation  Of 
Implementation  Plans:  Michigan 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve 
requested  State  Implementation  Plan 
(Sff)  revisions  submitted  by  the  State  of 
Michigan  for  the  purpose  of  transferring 
the  authority  of  the  Michigan  Air 
Pollution  Control  Commission 
(Commission)  to  the  Director  of  the 
Michigan  Department  of  Natural 
Resources  (MDNR)  and  subsequently 
transferring  the  authority  of  the  Director 
of  MDNR  to  the  Director  of  the  Michigan 
Department  of  Environmental  Quahfy 
(MDEQ).  Nothing  in  this  action  should 
be  construed  as  permitting,  allowing,  or 
estabUshing  a  precedent  for  any  futuire 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  Light  of  specific  technical. 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  on  or  before 
April  28,  1997.  PubUc  comments  on  this 
document  are  requested  and  will  be 
considered  before  taking  final  action  on 
this  SIP  revision. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash.  Chief, 
Regulation  Development  Section.  Air 
Pro^;rams  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard.  Chicago, 
Illinois  60604. 

Copies  of  the  Michigan  SIP  revision 
request  and  EPA's  analysis  are  available 
for  inspection  at  the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Gerleman,  Air  Programs  Branch, 
Permits  and  Grants  Section  (AR-18JJ, 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604.  (312)  353-5703. 
Copies  of  the  State  of  Michigan's  final 
authorization  revision  appUcation  are 
available  during  normal  business  hours 
at  the  following  addresses  for  inspection 
and  copying:  Library  of  Michigan. 
Government  Doaunents  Section.  717 
West  Allegan.  Lansing,  Michigan;  Olson 
Library.  Northern  Michigan  University. 
Harden  Circle  Drive,  Marquette, 
Michigan;  Detroit  Pubhc  Library  Main 
Branch.  Sociology  and  Economics 
Department.  5201  Woodward  Avenue. 
Detroit,  Michigan.  To  arrange  for  access 
to  the  materials  in  Lansing,  call  (517) 
373-9489  between  9  a.m.  and  6  p.m.  on 
Mondays  through  Saturdays  and 
between  12  p.m.  and  4  p.m.  on  Sundays 
(Eastern  time);  in  Marquette,  call  (906) 
227-2260  between  8  a.m.  and  12  a.m.  on 
Mondays  through  Thursdays,  between  8 
a.m.  and  9  p.m.  on  Fridays,  and  between 
10  a.m.  and  6  p.m.  on  Sundays  (Eastern 
time);  in  Detroit,  call  (313)  833-1440 
between  9:30  a.m.  and  5:30  p.m.  on 
Tuesdays  and  Thursdays  through 
Satiutiays.  and  between  1  p.m.  and  9 
p.m.  on  Wednesdays  (Eastern  time). 
Anyone  wishing  to  come  to  the  Region 
5  offices  should  contact  Laura  Gerleman 
first. 

SUPPLEMENTARY  INFORMATION: 

A.  Executive  Order  1991-31 

On  November  8,  1991,  Governor  John 
Engler  of  Michigan  signed  Executive 
Order  1991-31  which,  inter  aUa. 
abohshed  the  Commission  and 
transferred  the  authority  of  the 
Commission  to  the  Director  of  MDNR. 
The  State  of  Michigan  submitted  to  EPA 
under  a  December  13. 1994  cover  letter, 
a  SIP  revision  request  containing  the 
transfer  of  authority  of  the  Commission 
to  the  Director  of  MDNR.  The  EPA 
deemed  the  submittal  complete  in  a 
February  16. 1995  letter  to  Roland 
Harmes.  Director.  MDNR. 

B.  Executive  Order  1995-18 

On  July  31. 1995.  Governor  Engler 
signed  Executive  Order  1995-18  which, 
inter  aha.  elevated  eight  program 
divisions  and  two  program  offices  from 
within  MDNR  to  the  MDEQ,  effective 
October  1, 1995.  The  authority  given  to 
the  Director  of  MDNR  in  Executive 
Order  1991-31  was  conferred  upon  the 
Director  of  MDEQ  in  Executive  Order 
1995-18,  with  the  exception  of 
administrative  appeals  decisions.  For 
administrative  appeals  where  the 
Director  of  MDEQ  made  the  original 
pennit  decision.  Executive  Order  1995- 


18  requires  the  Director  to  appoint  an 
individual  within  or  outside  MDEQ  to 
decide  the  appeal. 

The  State  of  Michigan  submitted 
Executive  Order  1995-18  to  EPA  imder 
a  January  19. 1996  cover  letter  as  a 
supplement  to  the  December  13, 1994 
SIP  revision. 

C  Authority 

The  EPA  proposes  to  approve 
Michigan's  requested  SIP  revisions  as 
reorganizations  of  Michigan's 
environmental  agencies  wherein  the 
authorities  of  the  Director  of  the 
Commission  under  the  SIP  have  been 
conferred  upon  the  Director  of  MDEQ  by 
Executive  Order.  Pubhc  comment  is 
sohcited  on  the  requested  SIP  revision 
and  on  EPA's  proposed  approval  of  the 
request.  Pubhc  comments  received  by 
the  date  indicated  above  will  be 
considered  in  the  development  of  EPA's 
final  rule. 

The  EPA  notes  that  it  is  cxurently 
reviewing  the  Michigan  Environmental 
Audit  Privilege  and  Immunity  Law, 
Pubhc  Act  132  of  1996.  and  its  potential 
impact  on  Michigan's  federally 
delegated  and  authorized  programs, 
including  programs  under  the  Federal 
Clean  Air  Act.  The  EPA's  proposed 
approval  only  addresses  and  seeks 
comments  on  the  requested  SIP 
revisions  submitted  by  Michigan  that 
result  from  Executive  Order  1991-31 
and  Executive  Order  1995-18.  The 
EPA's  proposed  approval  of  requested 
revisions  to  Michigan's  SIP  arising  out 
of  these  two  Executive  Orders  does  not 
express  any  viewpoint  on  the  question 
of  whether  there  are  legal  deficiencies  in 
Michigan's  SIP  resulting  frvm  Pubhc 
Act  132  of  1996. 

Administrative  Requirements 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  pubhshed  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  frt>m  E.0. 12866 
review. 

Under  the  Regulatory  FlexibiUfy  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibihfy  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
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entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  emy  new  requirements,  I 
certify  that  this  does  not  have  a 
significant  impact  on  small  entities 
affected.  Moreover,  due  to  the  natiire  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  Co.  v.  EPA.  427  U.S.  246, 
256-66  (1976):  42  U.S.C.  7410(a)(2). 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22,  1995)  requires 
that  the  EPA  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expend! txire  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significanUy  or  uniquely  afiiscted  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  EPA  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  EPA  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  EPA  explains  why 
this  alternative  is  not  selected  or  the 
selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  proposed  rule  is 
estimated  to  result  in  the  expenditure  by 
State,  local,  and  tribal  governments  or 
the  private  sector  of  less  than  $100 
million  in  any  one  year,  the  EPA  has  not 
prepared  a  budgetary  impact  statement 
or  specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affiacted  by  this 
rule,  the  EPA  is  not  required  to  develop 
a  plan  with  regard  to  small 


governments.  This  rule  imposes  no 
additional  regulatory  burden. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intei^ovemmental 
relations. 

Authority:  42  U.S.C.  7401-7671(q). 

Dated:  March  14, 1997. 
Datrid  A.  Ullrich, 
Acting  Regionai  Administrator. 
|FR  Doc.  97-7818  Filed  3-27-97;  8:45  am) 
BHJJNG  C006  asao-so-p 

40  CFR  Part  123 
[FRL-6803-3] 

Modification  of  Michigan's  Approved 
Program  to  Administer  ttie  National 
Pollutant  Discharge  Elimination 
System  Permitting  Program 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  approval; 
request  for  public  comment. 

8UMMA8Y:  This  document  announces 
EPA's  intention  to  approve  modification 
of  Michigan's  approved  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permitting  program, 
specifically,  to  explicitly  and  formally 
recognize  that  a  recent  internal 
reorganization  of  Michigan's 
environmental  agencies  is  consistent 
with  the  minimum  requirements  of  the 
State  NPDES  program  regulations.  EPA 
invites  pubUc  comment  on  its  approval 
of  any  modification  of  the  State  program 
that  may  have  resulted  from  the 
reorganization. 

DATES:  Comments  on  this  dociunent 
must  be  received  in  writing  by  April  28, 
1997. 

ADDRESSES:  Written  comments  on  this 
document  may  be  submitted  to  Jo  Lynn 
Traub.  Director,  Water  Division.  Attn: 
Michigan  NPDES  Modification,  U.S. 
Environmental  Protection  Agency,  77 
West  lacicson  Boulevard,  Chicago, 
Illinois  60604.  In  the  alternative,  EPA 
will  accept  comments  electronically. 
Comments  should  be  sent  to  the 
following  Internet  E-mail  address: 
chaiken.eugene@epamail.epa.gov. 
Electronic  comments  must  be  submitted 
in  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  EPA  will  print  electronic 
comments  in  hard-copy  paper  fonn  for 
the  official  administrative  record.  EPA 
will  attempt  to  clarify  electronic 
comments  if  there  is  an  apparent  error 
in  transmission.  Comments  provided 
electronically  will  be  considered  timely 


if  they  are  submitted  electronically  by 
11:59  p.m.  (Central  time)  April  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Chaiken,  Chief,  NPDES  Support 
and  Technical  Assistance  Branch  at  the 
EPA  address  noted  above  or  telephone 
at  (312)  886-0120. 

A  copy  of  the  supporting  information 
for  today's  notice  is  available  for  review 
at:  EPA,  Region  5.  77  West  Jackson 
Boulevard,  16th  Floor,  Chicago,  Illinois; 
Library  of  Michigan,  Government 
Documents  Section,  717  West  Allegan, 
Lansing,  Michigan;  Olson  Library, 
Northern  Michigan  Uni versify.  Harden 
Circle  Drive,  Marquette,  Michigan;  and 
the  Detroit  Public  Library  Main  Branch, 
Sociology  and  Economics  Department. 
5201  Woodward  Avenue,  Detroit, 
Michigan.  To  arrange  for  access  to  the 
docket  materials  in  Chicago,  call  (312) 
886-0120  between  8  a.m.  and  4:30  p.m. 
(Central  time)(Monday-Friday);  in 
Lansing,  call  (517)  373-9489  between  9 
a.m.  and  6  p.m.  (Eastern  time)(Monday- 
Saturday),  and  between  12  p.m.  and  4 
p.m.  (Eastern  time)(Sunday);  in 
Marquette,  call  (906)  227-2260  for 
current  library  hours;  and  in  Detroit, 
call  (313)  833-1440  between  9:30  a.m. 
and  5:30  p.m.  (Eastern  time)(Tuesday, 
Thursday-Saturday),  and  between  1 
p.m.  and  9  p.m.  (Eastern 
time)(Wednesday). 

The  supporting  information  for 
today's  notice  includes:  copies  of 
Executive  Orders  1991-31,  1995-4,  and 
1995-18  signed  by  the  Governor  of 
Michigan  on  November  8, 1991, 
February  7, 1995,  and  July  31, 1995, 
respectively;  copies  of  the 
correspondence  from  Michigan  to  EPA 
dated  August  9, 1995  and  January  19. 
1996,  regarding  the  effects  of  the 
Executive  Orders  on  Michigan's  NPDES 
program;  statements  of  the  Michigan 
Attorney  General  dated  August  2, 1995, 
and  June  13, 1996;  an  October  24, 1996, 
letter  from  the  Director  of  MDEQ 
regarding  MDEQ's  compliance  with 
Clean  Water  Act  conflict  of  interest 
requirements;  NPDES  program 
documents  submitted  in  support  of 
Michigan's  original  (1973)  request  for 
EPA  approval;  a  June  14, 1996,  letter 
from  the  Michigan  Enviromnental 
Council  to  EPA  regarding  Michigan 
Public  Act  132  of  1996;  and  EPA's 
preliminary  finding  of  no  substantial 
revisions  and  preliminary  approval  of 
any  revisions  resulting  bom  the 
Executive  Orders. 
SUPPLEMENTARY  MFORMATKM:  On 
October  17, 1973,  EPA  approved  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permitting 
program  submitted  by  the  State  of 
Michigan  pursuant  to  section  402  of  the 


Clean  Water  Act.  Procedures  for 
revision  of  State  programs  at  40  CFR 
123.62  provide  for  EPA  review  of  any 
revisions  to  federally  authorized  State 
NPDES  programs  to  determine  whether 
or  not  such  revisions  are  substantial  and 
to  approve  or  disapprove  any  such 
revisions. 

On  November  8, 1991,  the  Governor 
of  Michigan  issued  Executive  Order 
1991-31,  intended  to  reorganize  and 
consolidate  functions  and 
responsibilities  of  the  Michigan 
environmental  agencies.  Though 
initially  stayed  in  the  Michigan  court 
system,  the  Michigan  Supreme  Court 
ultimately  upheld  the  validify  of 
Executive  Order  1991-31  on  September 
2, 1993.  Dodak  v.  Engler,  443  Mich.  560, 
506  N.W.2d  190  (1993).  Subsequently, 
the  Governor  issued  additional 
Executive  Orders  (Executive  Orders 
1995-4  and  1995-18)  related  to  the 
organization,  functions,  and 
responsibilities  of  the  Michigan 
environmental  agencies. 

On  May  21, 1993,  Michigan  submitted 
a  modification  to  the  approved  program 
seeking  EPA  recognition  of  the  State's 
authority  to  issue  NPDES  general 
permits.  On  November  29,  1993,  EPA 
approved  the  modification.  The 
National  Wildlife  Federation  and  the 
Michigan  United  Conservation  Clubs 
filed  a  petition  in  the  U.S.  Court  of 
Appeals  for  the  Sixth  Circuit  for  judicial 
review  of  EPA's  approval  of  the 
modification.  By  joint  motions  of  the 
parties,  that  litigation  is  currenUy  stayed 
while,  among  other  things,  EPA 
publishes  today's  notice  and,  ultimately, 
takes  final  action  on  it. 

EPA  announces  today  that  it  has  made 
preliminary  determinations  that 
Executive  Orders  1991-31, 1995-4  and 
1995-18  did  not  make  any  substantial 
changes  in  Michigan's  approved  NPDES 
program,  and  that  any  changes  to  the 
Michigan  NPDES  program  resulting 
from  these  Executive  Orders  should  be 
approved.  While  not  required  to  do  so 
according  to  the  State  NPDES  program 
regulations,  EPA  invites  public 
comment  concerning  the  Agency's 
conclusions,  specifically,  its 
preliminary  determination  that  the 
Executive  Orders  caused  no  substantial 
revisions  to  Michigan's  NPDES  program, 
as  well  as  EPA's  preliminary  decision  to 
approve  any  revisions  to  Michigan's 
NPDES  program  that  resulted  from  the 
Executive  Orders.  Additionally,  EPA 
requests  specific  comment  on  the 
impact,  if  any,  the  Executive  Orders 
have  on  EPA  approval  of  the 
modification  to  the  Michigan  NPDES 
program  recognizing  the  State's 
authorify  to  issue  general  permits.  EPA 
may  conduct  a  public  hearing,  if  there 


is  significant  public  interest  based  on 
requests  received. 

EPA  notes  that  the  Michigan 
Environmental  Coimcil  (MEC)  filed  an 
administrative  petition  requesting  that 
EPA  commence  proceedings  to 
withdraw  Michigan's  NPDES  program 
by  letter  dated  June  14, 1996.  The 
petition  requests  that  EPA  initiate 
proceedings  to  withdraw  its  approval  of 
Michigan's  NPDES  program  based  upon 
Michigan's  recent  enactment  of  Public 
Act  132  of  1996,  which  establishes 
certain  environmental  audit  privilege 
and  immunify  provisions  in  the  State's 
natural  resources  and  environmental 
protection  code.  In  response  to  the 
petition,  EPA  is  conducting  an  informal 
investigation  into  the  allegations  in  the 
petition.  Specifically,  EPA  has  initiated 
a  separate  process  to  review  Michigan's 
Public  Act  132  of  1996  and  its  potential 
impact  on  Michigan's  federally 
delegated  and  authorized  programs, 
including  NPDES,  to  determine  whether 
there  is  cause  to  commence  withdrawal 
proceedings. 

EPA's  preliminary  decision  only 
addresses,  and  this  notice  is  only 
seeking  comiment  on,  the  impact  of  the 
Executive  Orders  noted  above  on 
Michigan's  NPDES  program.  EPA's 
preliminary  decision  does  not  address 
the  issues  raised  by  MEC  regarding 
Public  Act  132  of  1996.  EPA  intends  to 
address  those  issues  in  the  course  of  the 
separate  informal  investig^ons  into  the 
allegations  in  the  petition  to  commence 
withdrawal  proceedings.  Although  EPA 
does  not  seek  and  does  not  intend  to 
respond  on  the  merits  to  comments 
regarding  Public  Act  132  of  1996  in  this 
proceeding,  EPA  will  consider  such 
public  comments  in  responding  to  the 
Petition  to  commence  withdrawal 
proceedings.  Any  such  comments 
should  be  sent  separately  to  John 
Bernstein,  Attn:  Michigan  Petition  to 
Withdraw,  U.S.  Environmental 
Protection  Agency,  Mail  Code:  WN-16J, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Regulatory  Assessment  Requiranents 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735;  October  4, 1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 


productivify,  competition,  jobs,  the 
enviroiunent,  public  health  or  safefy,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  EPA  action  on 
State  NPDES  programs  from  OMB 
review. 

Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

If  EPA  finally  determines  that  any 
revisions  to  Michigan's  NPDES  program 
resulting  from  the  Executive  Orders 
should  be  approved,  EPA's 
determination  would  contain  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  Tide  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  Instead,  EPA's 
determination  would  merely  recognize 
an  internal  reorganization  of  an  existing 
approved  NPDES  State  program.  EPA 
has  determined  that  such  a 
determination  would  not  contain  any 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  govermnents, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  Therefore,  such  a 
determination  would  not  be  subject  to 
the  requirements  of  section  202  of  the 
UMRA. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significanUy  or 
uniquely  affect  small  governments, 
including  tribal  govemmenfs,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
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regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  Because 
EPA's  determination  to  approve  of  any 
revisions  to  Michigan's  NPDES  program 
resulting  from  the  Executive  Orders 
would  merely  recognize  an  internal 
reorganization  of  an  existing  approved 
NPDES  State  program.  EPA  has 
determined  that  such  a  determination 
would  contain  no  regulatory 
requirements  that  might  significantly  or 
uniquely  eiffect  small  governments. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
provides  that,  whenever  an  agency 
promulgates  a  final  rule  under  5  U.S.C. 
§  553,  after  being  required  to  publish  a 
general  notice  of  proposed  rulemaking, 
an  agency  must  prepare  a  final 
regulatory  flexibility  analysis  unless  the 
head  of  the  agency  certifies  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C.  §§604 
ft  605.  The  Regional  Administrator 
today  certifies,  pursuant  to  section 
605(b)  of  the  RFA,  that  approval  of  any 
revisions  to  Michigan's  NPDES  program 
resulting  from  Executive  Orders  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  basis  for  the  certification  is  that 
EPA's  approval  would  simply  result  in 
an  administrative  change  in  the 
structtue  of  the  approved  NPDES 
program,  rather  than  a  change  in  the 
substantive  requirements  imposed  on 
any  small  entity  in  the  State  of 
Michigan.  Such  an  approval  would  not 
affect  the  substantive  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 
Additionally,  approval  of  the  NPDES 
program  modification  would  not  impose 
any  new  burdens  on  small  entities. 

Paperwork  Reduction  Act 

This  preliminary  determination 
contains  no  requests  for  information  and 
consequently  is  not  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Dated:  March  14, 1997. 
David  A.  Ullrich. 

Acting  Regional  Administrator. 
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40  CFR  Part  233 
[FRL-6803-4I 

Modification  of  Michigan's  Assumed 
Program  to  Administer  Section  404 
Permitting  Program 

AGENCY:  Environmental  Protecdon 
Agency  (EPA). 

ACTION:  Notice  of  proposed  approval; 
request  for  public  comment. 

SUMMARY:  This  document  announces 
EPA's  intention  to  approve  modification 
of  Michigan's  assumed  Clean  Water  Act 
Section  404  (Section  404)  permitting 
program,  specifically,  to  explicitly  and 
formdily  recognize  that  a  recent  internal 
reorganization  of  Michigan's 
environmental  agencies  is  consistent 
with  the  minimum  requirements  of  the 
State  Section  404  program  regulations. 
EPA  invites  public  comment  on  its 
approval  of  any  modification  of  the 
State  program  that  may  have  resulted 
from  the  reorganization. 
DATES:  Comments  on  this  document 
must  be  received  in  writing  by  April  28, 
1997. 

ADDRESSES:  Written  comments  on 
today's  notice  may  be  submitted  to  Jo 
Lynn  Traub,  Director.  Water  Division, 
Attn:  Michigan  Section  404  FYogram 
Modification,  U.S.  Environmental 
Protection  Agency.  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604.  hi 
the  alternative.  EPA  will  accept 
comments  electronically.  Comments 
should  be  sent  to  the  following  Internet 
Email  address: 

pierard.kevin®epamail.gov.  Electronic 
comments  musLbe  submitted  in  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
EPA  will  print  electronic  comments  in 
hard-copy  paper  form  for  the  official 
administrative  record.  EPA  will  attempt 
to  clarify  electronic  comments  if  there  is 
an  apparent  error  in  transmission. 
Comments  provided  electronically  will 
be  considered  timely  if  they  are 
submitted  electronically  by  11:59  p.m. 
(Central  time)  April  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Fierard,  Chief,  Watersheds  and 
Non-Point  Source  Programs  Branch,  at 
the  EPA  address  noted  above  or 
telephone  at  (312)  886-4448. 

A  copy  of  the  supporting  information 
for  today's  notice  is  available  for  review 
at:  EPA.  Region  5.  77  West  Jackson 
Boulevard.  16th  Floor,  Chicago,  Illinois; 
Library  of  Michigan,  Government 
Documents  Section.  717  West  Allegan. 
Lansing.  Michigan;  Olson  Library, 
Northern  Michigan  University,  Harden 
Circle  Drive,  Marquette.  Michigan;  and 
Detroit  Public  Library  Main  Branch. 


Sociology  and  Economics  Department, 
5201  Woodward  Avenue,  Detroit. 
Michigan.  To  arrange  for  access  to  the 
docket  materials  in  Chicago,  call  (312) 
886-4448  between  8  a.m.  and  4:30  p.m. 
(Central  time);  in  Lansing,  call  517-373- 
9489  between  9  a.m.  and  6  p.m.  on 
Mondays  through  Saturdays  and 
between  12  p.m.  and  4  p.m.  on  Sundays 
(Eastern  time);  in  Marquette,  call  90&- 
227-2260  between  8  a.m.  and  12  a.m.  on 
Mondays  through  Thursdays,  between  8 
a.m.  and  9  p.m.  on  Fridays,  and  between 
10  a.m.  and  6  p.m.  on  Sundays  (Eastern 
time);  and  in  Detroit,  call  313-833-1440 
between  9:30  a.m.  and  5:30  p.m.  on 
Tuesdays  and  Thursdays  through 
Saturdays,  and  between  1  p.m.  and  9 
p.m.  on  Wednesdays  (Eastern  time). 

The  supporting  information  for 
today's  notice  includes:  a  copy  of 
Executive  Order  1995-18  signed  by  the 
Governor  of  Michigan  on  July  31.  1995; 
copies  of  the  correspondence  frt)m 
Michigan  to  EPA  dated  January  19,  - 
1996.  regarding  the  effects  of  the 
executive  order  on  Michigan's  Section 
404  program;  a  statement  of  the 
Michigan  Attorney  General  dated  June 
13,  1996;  Program  documents  submitted 
to  EPA  in  support  of  Michigan's  original 
(1983)  assumption  request;  the  materials 
submitted  by  Michigan  and  considered 
by  EPA  in  approving  revisions  to 
Michigan's  Section  404  program  on 
November  25,  1994;  May  20. 1994. 
comments  submitted  by  the  National 
Wildlife  Federation  and  Michigan 
United  Conservation  Club  to  EPA  which 
EPA  is  treating  as  a  petition  to  withdraw 
Michigan's  Section  404  program;  a  June 
14. 1996.  letter  frt)m  the  Michigan 
Environmental  Coimcil  to  EPA 
regarding  Michigan  Public  Act  132  of 
1996;  a  February  4,  1997,  letter  and 
attached  report  &x)m  the  Michigan 
Environmental  Council  to  EPA 
requesting  that  EPA  withdraw 
Michigan's  Section  404  program;  and 
EPA's  preliminary  finding  of  no 
substantial  modification  and 
preliminary  approval  of  any  revisions 
resulting  fit)m  Executive  Order  1995-18. 
SUPPLEMENTARY  INFORMATION:  The  State 
of  Michigan  assumed  Federal  Clean 
Water  Act  Section  404  permitting 
authority  on  October  16,  1984. 
Procedures  for  revision  of  State 
programs  at  40  CFR  233.16  require  that 
EPA  review  any  revisions  to  state 
assumed  Section  404  programs, 
determine  whether  such  revisions  are 
substantial,  and  approve  or  disapprove 
the  revisions. 

On  July  31.  1995  Governor  Engler  of 
Michigan  issued  Executive  Order  1995- 
18,  which  elevated  the  former 
Environmental  Protection  Bureau  of  the 


Michigan  Department  of  Natural 
Resources  (MDNR)  to  full  independent 
departmental  status  as  the  Michigan 
Department  of  Enviroiunental  Quality 
(MDEQ).  MDEQ  retained  all  of  its 
environmental  responsibilities  and 
virtually  all  of  the  personnel  formerly 
assigned  to  it  as  a  bureau  in  the  MDNR. 
including  its  statutory  and  regulatory 
obligations  and  responsibilities  to 
administer  Michigan's  federally 
approved  CWA  section  404  program. 

EPA  announces  today  that  has  made 
preliminary  determinations  that  the 
executive  order  did  not  make  any 
substantial  changes  in  Michigan's 
Section  404  program,  and  that  any 
changes  to  the  Michigan  program 
resulting  &t>m  the  executive  order 
should  be  approved.  While  not  required 
to  do  so  according  to  the  State  section 
404  program  regulations.  EPA  invites 
public  comment  concerning  the 
Agency's  conclusions,  specifically,  its 
preliminary  determination  that  the 
executive  order  caused  no  substantial 
revisions  to  Michigan's  Section  404 
program,  as  well  as  EPA's  preliminary 
decision  to  approve  any  revisions  to 
Michigan's  Section  404  program  that 
resulted  from  the  executive  order.  EPA 
may  conduct  a  public  hearing,  if  there 
is  significant  public  interest  based  on 
requests  received. 

EPA  notes  that  it  currenUy  has 
pending  before  it  a  May  20. 1994, 
petition  to  withdraw  that  was  filed  by 
the  National  Wildlife  Federation  (NWF) 
and  Michigan  United  Conservation 
Clubs  (MUCC),  as  well  as  a  February  4, 
1997,  petition  to  withdraw  that  was 
filed  by  the  Michigan  Environmental 
Council  (MEC).  EPA  has  commenced 
informal  investigations  into  the 
allegations  in  those  Petitions  to 
determine  whether  there  is  cause  to 
commence  withdrawal  proceedings. 

EPA  further  notes  that  MEC,  by  letter 
dated  June  14, 1996,  has  raised  coiicems 
regarding  the  impact  of  Michigan's 
recent  enactment  of  Public  Act  132  of 
1996  on  Michigan's  Section  404 
program.  In  response  to  that  letter,  EPA 
is  currently  conducting  an  informal 
investigation  into  Michigan's  Public  Act 
132  of  1996  and  its  potential  impact  on 
Michigan's  federally  delegated  and 
authorized  programs,  including  Section 
404. 

EPA's  preliminary  decision  only 
addresses,  and  this  notice  is  seekiiig 
comment  only  on,  the  impact  of  the 
executive  order  noted  above  on 
Michigan's  Section  404  program.  EPA's 
preliminary  decision  does  not  address 
the  issues  raised  by  NWF,  MUCC  and 
MEC  in  their  Petitions  or  by  MEC 
regarding  Public  Act  132  of  1996.  EPA 
intends  to  address  those  issues  in  the 


course  of  the  separate  informal 
investigations  described  above. 

Regulatory  AMeaament  RequirementB 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735:  October  4, 1993),  the  Agency 
must  determine  whether  a  regiUatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  EPA  action  on 
State  Section  404  programs  from  OMB 
review. 

Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State.  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepiue  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  ndes 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local. 
.  and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

If  EPA  finally  determines  that  any 
revisions  to  Michigan's  Section  404 
program  resulting  from  the  executive 
order  should  be  approved,  EPA's 
determination  would  contain  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Tide  D  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  Instead,  EPA's 
determination  would  merely  recognize 
an  internal  reorganization  of  an  existing 
assumed  State  Section  404  program. 
EPA  has  determined  that  such  a 
determination  would  not  contain  any 


Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  Therefore,  EPA's 
determination  would  not  be  subject  to 
the  requirements  of  section  202  of  the 
UMRA. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significandy  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  Because 
EPA's  determination  to  approve  of  any 
revisions  to  Michigan's  Section  404 
program  resulting  from  the  executive 
order  wjuld  merely  recognize  an 
internal  reorganization  of  an  existing 
assumed  State  Section  404  program, 
EPA  has  determined  that  such  a 
determination  would  contain  no 
regulatory  requirements  that  might 
significandy  or  uniquely  affect  small 
governments. 

Regulatory  Flexibility  Act 

The  RegiUatory  Flexibility  Act  (RFA) 
provides  that,  whenever  an  agency 
promulgates  a  final  rule  imder  5  U.S.C. 
§  553,  afier  being  required  to  publish  a 
general  notice  of  proposed  rulemaking, 
an  agency  must  prepare  a  final 
regulatory  flexibility  analysis  uidess  the 
head  of  the  agency  certifies  that  the  final 
rule  vnll  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C.  604 
ft  605.  The  Regional  Administrator 
today  certifies,  pursuant  to  section 
605fb)  of  the  RFA,  that  approval  of  any 
revisions  to  Michigan's  Section  404 
program  residting  horn  the  executive 
order  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

The  basis  for  the  certification  is  that 
EPA's  approval  would  simply  result  in 
an  admhiistrative  change  in  the 
structure  of  ,tbft.assumed  Section  404 
program,  rather  than  a  change  in  the 
substantive  requirements  imposed  on 
any  small  enti^  in  the  State  of 
Michigan.  Such  an  approval  would  not 
affect  the  substantive  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject 
Additionally,  approval  of  the  Section 
404  program  modification  would  not 
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impose  any  new  burdens  on  small 
entities. 

Paperwork  Reduction  Act 

This  preliminary  determination 
contains  no  requests  for  information  and 
consequently  is  not  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Dated:  March  14.  1997. 
David  A.  Ullrich, 
Acting  Regional  Administrator. 
|FR  Doc.  97-7820  Filed  3-27-97;  8:45  ami 
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40  CFR  Part  271 
(FRL-6a03-1J 

Michigan:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program 

AOEHCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  rulemaking 
and  public  comment  period. 

SUMMARY:  Michigan  luis  applied  for  final 
authorization  of  revisions  to  its 
hazardous  management  program  under 
the  Resource  Conservation  and 
Recovery  Act  on  1976.  as  amended, 
(hereinafter  RC31A)  resulting  from 
Michigan  Executive  Order  1995-18  (EO 
1995-18).  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  Michigan's 
application  and  has  reached  a  proposed 
decision,  subject  to  public  review  and 
comment,  that  the  hazardous  waste 
management  program  revisions 
resulting  from  EO  1995-18  satisfy  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  believes 
it  is  appropriate  to  approve  these 
Michigan  hazardous  waste  management 
program  revisions.  Michigan's 
application  for  program  revision  is 
available  for  public  review  and 
comment. 

DATES:  All  comments  on  this  proposed 
rulemaking  must  be  received  by  close  of 
business  on  April  28,  1997. 
AOORESSES:  Written  commente  on  this 
document  may  be  submitted  to  Ms.  Judy 
Feigler,  U.S.  EPA,  State  Programs  and 
Authorization  Section.  Waste.  Pesticides 
and  Toxics  Division  (DR-7I),  77  West 
Jackson  Blvd.,  Chicago.  IL  60604-3590. 
In  the  alternative.  U.S.  EPA  will  accept 
comments  electronically.  Comments 
should  be  sent  to  the  following  Internet 
E-mail  address: 

fiBigler.judith9epamail.epa.gov. 
Electronic  comments  must  be  submitted 
in  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  EPA  will  print  electronic 


comments  in  hard-copy  paper  form  for 
the  official  administrative  record.  EPA 
will  attempt  to  clarify  electronic 
comments  if  there  is  an  apparent  error 
in  transmission.  Comments  provided 
electronically  will  be  considered  timely 
if  they  are  submitted  electronically  by 
11:59  p.m.  (Central  Time)  April  28, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judy  Feigler  at  the  EPA  address  noted 
above  or  telephone  at  (312)  886—4179. 

Copies  of  tne  State  of  Michigan's  final 
authorization  revision  application  are 
available  during  normal  business  hours 
at  the  following  addresses  for  inspection 
and  copying:  Library  of  Michigail, 
Government  Documents  Section.  717 
West  Allegan.  Lansing,  Michigan;  Olson 
Library.  Northern  Michigan  University, 
Harden  Circle  Drive,  Marquette, 
Michigan;  Detroit  Public  Library  Main 
Branch,  Sociology  and  Economics 
Department.  5201  Woodward  Avenue, 
Detroit,  Michigan;  and  Ms.  Judy  Feigler, 
U.S.  EPA,  State  Programs  and 
Authorization  Section,  Waste.  Pesticides 
and  Toxics  Division  (DR-7J).  77  West 
Jackson  Blvd..  Chicago,  IL  60604-3590, 
or  telephone  (312)  886-4179.  To  arrange 
for  access  to  the  materials  in  Lansing, 
call  (517)  373-9489  between  9  a.m.  and 
6  p.m.  on  Mondays  through  Saturdays 
and  between  12  p.m.  and  4  p.m.  on 
Sundays  (Eastern  time);  in  Marquette, 
call  (906)  227-2260  for  current  library 
hours;  in  Detroit,  call  (313)  833-1440 
between  9:30  a.m.  and  5:30  p.m.  on 
Tuesdays  and  Thursdays  through 
Saturdays,  and  between  1  p.m.  and  9 
p.m.  on  Wednesdays  (Eastern  time);  and 
in  Chicago,  call  (312)  886-4179  between 
9  a.m.  and  4:30  p.m.  on  Mondays 
through  Fridays. 

SUPW.EMEMTARY  INFORMATION: 
A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  RCRA,  42  U.S.C. 
6929(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  management  program. 
When  either  EPA's  or  a  State  program's 
controlling  statutory  or  regulatory 
authority  is  modified  or  supplemented, 
or  when  certain  other  changes  occur, 
revisions  to  State  hazardous  waste 
management  programs  may  be 
necessary.  The  procedures  that  States 
and  EPA  must  follow  for  revision  of 
State  programs  are  found  at  40  CFR 
271.21. 

The  State  of  Michigan  initially 
received  final  authorization  for  its 
hazardous  waste  management  program 
effective  on  October  30, 1986  (51  FR 


36804-36805,  October  16, 1986). 
Subsequently.  Michigan  received 
authorization  for  revisions  to  its 
program,  effective  on  January  23,  1990 
(54  FR  225,  November  24,  1989);  June 
24,  1991  (56  FR  18517,  April  23.  1991); 
November  30.  1993  (58  FR  51244, 
October  1,  1993);  and  April  8, 1996  (61 
FR  4742,  February  8,  1996).  Michigan's 
Program  Description,  dated  June  30, 
1984,  and  addenda  thereto  dated  June 
30, 1986;  September  12,  1988;  July  31, 
1990;  August  10,  1992;  and  March  22. 
1995,  which  is  a  component  of  the 
State's  original  final  authorization  and 
subsequent  revision  applications, 
specified  that  the  Michigan  Department 
of  Natural  Resources  (MDNR)  was  the 
agency  responsible  for  implementing 
Michigan's  hazardous  waste 
management  program.  The  Program 
Description  indicated  that  the  Site 
Review  Board  (SRB)  also  had  authority 
to  approve  or  deny  construction  permit 
applications.  The  SRB  was  subsequently 
made  a  consultative  body  and  the  SRB's 
powers  were  transferred  to  the  Director 
of  the  MDNR  by  Executive  Order  1991- 
31,  which  took  effect  on  September  2, 
1993. 

On  July  31,  1995,  the  Governor  of 
Michigan  issued  Executive  Order  1995- 
18  (EO  1995-18),  which  became 
effective  on  October  1, 1995.  On  January 
19,  1996.  Michigan  submitted  materials 
for  EPA  to  determine  the  impact  of  EO 
1995-18  upon  the  authorized  State 
hazardous  waste  management  program. 
The  materials  consisted  of  a  letter  from 
the  Michigan  Attorney  General's  office 
setting  forth  the  State  of  Michigan's 
analysis  as  to  why  the  establishment  of 
the  new  Michigan  DEQ  does  not 
represent  a  transfer  to  a  "new  agency" 
pursuant  to  40  CFR  271.21(c).  a  copy  of 
EO  1995-18.  updated  letters  of 
delegation  and  procedures  regarding 
avoidance  of  conflict  of  interest  in 
contested  case  proceedings.  On  June  13, 
1996.  Michigan  submitted  a 
supplemental  statement  of  the  Michigan 
Attorney  General  regarding  the 
appraisal  of  the  Attorney  General  of  the 
impact  of  EO  1995-18  on  Michigan's 
delegated  environmental  programs.  In 
the  supplemental  statement,  the 
Attorney  General  explained  that  the 
effect  of  EO  1995-18  was  to  elevate  the 
former  Environmental  Protection 
Bureau  of  the  Department  of  Natural 
Resources  to  full  independent 
departmental  status  as  the  Department 
of  Environmental  Quality  (DEQ). 
According  to  the  Michigan  Attorney 
General,  "the  DEQ  retained  all  of  its 
environmental  responsibilities  and 
virtually  all  of  the  personnel  formerly 
assigned  to  it  as  a  bureau  of  the  DNR." 


The  Attorney  General  further  stated  that 
"E.O.  1995-18  did  not  substantively 
change  the  State's  statutes  or  rules 
relating  to  the  administration  of 
federally  delegated  programs  nor  was 
any  authority,  power,  duty  or  function 
contained  within  Michigan's  statutes  or 
rules  applicable  to  federally  delegated 
programs  diminished  by  the  execution 
of  E.O.  1995-18.  Specifically.  E.O. 
1995-18  did  not  affect  program 
jurisdiction,  the  scope  of  activities 
regulated,  criteria  for  the  review  of 
permits,  public  participation, 
enforcement  capabilities  or  the 
adequacy  of  Michigan's  legal  authority 
to  carry  out  its  federally  delegated 
programs.' 

Based  on  the  information  available, 
EPA  has  determined  that  the 
reorganization  of  the  State's  hazardous 
waste  management  program  resulting 
from  EO  1995-18  constitutes  a  program 
revision  requiring  appropriate  EPA 
review  and  approval  under  RCRA.  EPA 
has  also  determined  that  the  EO  1995- 
18  did  not  result  in  significant 
modification  of  Michigan's  hazardous 
waste  program,  nor  did  the  Order 
transfer  any  part  of  the  program  from 
the  approved  State  agency  to  any  other 
State  agency.  Therefore,  EPA  does  not 
view  the  reorganization  as  a  transfer 
within  the  purview  of  40  CFR  271.21(c). 

Consequently,  EPA  has  made  a 
proposed  decision,  subject  to  public 
review  and  comment,  that  Michigan's 
hazardous  waste  program  revisions 
resulting  from  EO  1995-18  satisfy  the 
requirements  necessary  to  qualify  for 
final  authorization.  The  public  may 
submit  written  comments  on  EPA's 
proposed  decision  making  up  until 
April  28, 1997.  A  copy  of  Michigan's 
application  for  program  revision  is 
available  for  inspection  and  copying  as 
listed  in  the  ADDRESSES  section  of  this 
notice. 

EPA  wishes  to  note  that  it  presently 
has  pending  before  it  a  request, 
submitted  in  a  letter  dated  June  14,  1996 
by  the  Michigan  Environmental  Council 
(MEC),  to  revoke  Michigan's  National 
Pollution  Discharge  Elimination  System 
(NPDES)  and  Prevention  of  Significant 
Deterioration  (PSD)  program  approvals, 
not  grant  additional  program 
delegations  and  not  grant  program 
approval  for  Boiler  and  Industrial 
Furnace  revisions  under  RCRA.  This 
request  is  based  upon  Michigan's  recent 
enactment  of  Public  Act  132  of  1996, 
which  establishes  certain  environmental 
audit  privilege  and  immunity  provisions 
in  the  state's  natural  resources  and 
environmental  protection  code.  In 
response  to  the  request,  EPA  is  currently 
in  the  process  of  reviewing  Public  Act 
132  of  1996  and  its  potential  impact  on 


Michigan's  federally  daUgated, 
approved  and  authorized  programs, 
including  RCRA.  EO  1995-18  predated 
passage  of  Act  132. 

EPA's  proposed  action  today  only 
addresses  and  seeks  comment  on  the 
impact  of  EO  1995-18  noted  above  on 
Michigan's  RCRA  program.  EPA's 
decision  to  preliminarily  approve  of 
revisions  to  Michigan's  RCRA  program 
arising  out  of  EO  1995-18  does  not 
express  any  viewpoint  on  the  question 
of  whether  there  are  legal  deficiencies  in 
Michigan's  RCRA  program  resulting 
from  Public  Act  132  of  1996,  which  was 
enacted  after  this  Executive  Order  was 
issued.  EPA  will  subsequently  address 
the  issues  raised  by  MEC  regarding 
Public  Act  132  of  1996  in  respondLig  to 
the  MEC  request. 

Approval  of  Michigan's  program 
revision  shall  become  effective  upon 
publication  of  the  Regional 
Administrator's  final  approval  in  the 
Federal  Register.  If  adverse  comment 
pertaining  to  Michigan's  program 
revision  is  received  during  the  comment 
period,  EPA  will  publish  either  (1)  A 
notice  of  disapproval;  or  (2)  a  final 
approval  of  the  modifications,  which 
would  include  appropriate  comment 
response. 

If  final  approval  is  granted,  Michigan 
will  maintain  final  authorization  to 
operate  its  hazardous  waste 
management  program,  as  revised  by  EO 
1995-18.  Michigan  will  continue  to 
have  responsibility  for  permitting 
treatment,  storage,  and  disposal 
facilities  within  its  borders  and  carrying 
out  other  aspects  of  the  RCRA  program, 
subject  to  the  limitation  of  its  revised 
program  application  and  previously 
approved  authorities.  Michigan  also  will 
maintain  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA,  and  to  take 
enforcement  actions  under  sections 
3008.  3013  and  7003  of  RCRA. 

Michigan  is  not  seeking  authority  to 
operate  the  Federal  program  on  Indian 
lands.  This  authority  will  remain  with 
EPA  unless  provided  otherwise  in  a 
future  statute  or  regulation. 

Executive  Order  12866 

Under  ExecuUve  Order  12866  (58  FR 
51735;  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effiect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 


economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
E.O.  12866  review. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfimded  Mandates 
Reform  Act  of  1995  (UMRA),  PL.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
r^^atory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Today's  proposal  would  contain  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  n  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  Today's  proposal  would 
merely  recognize  an  internal 
reorganization  of  an  existing  approved 
RCRA  State  program.  EPA  has 
determined  that  this  proposal  would  not 
contain  any  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year. 
Therefore,  today's  proposal  is  not 
subject  to  the  requirements  of  section 
202  of  the  UMRA. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  Because 
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today's  proposal  would  merely 
recognize  an  internal  reorganization  of 
an  existing  approved  RCRA  State 
program.  EPA  has  determined  that  thiis 
proposal  contains  no  regulatory 
requirements  that  might  signiHcantly  or 
uniquely  affect  small  governments. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
provides  that,  whenever  an  agency 
promulgates  a  final  rule  under  5  U.S.C. 
553.  after  being  required  to  publish  a 
general  notice  of  proposed  rulemaking, 
an  agency  must  prepare  a  final 
regulatory  flexibility  analysis  unless  the 
head  of  the  agency  certifies  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C.  604 
&  605.  The  Regional  Administrator 
today  certifies,  purscmnt  to  section 
605(b)  of  the  RFA,  that  approval  of  any 
revisions  to  Michigan's  RCRA  program 
resulting  &x)m  the  reorganization  of  the 
Michigan  environmental  agencies  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  basis  for  the  certification  is  that 
EPA's  approval  would  simply  result  in 
an  administrative  change  in  the 
structiue  of  the  approved  RCRA 
program,  rather  than  a  change  in  the 
substantive  requirements  imposed  on 
any  small  entity  in  the  State  of 
Michigan.  Such  an  approval  would  not 
affect  the  substantive  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 
Additionally,  approval  of  the  RCRA 
program  modification  would  not  impose 
any  new  burdens  on  small  entities. 

Paperwork  Reduction  Act 

The  proposal  contains  no  requests  for 
information  and  consequently  is  not 
subject  to  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation, 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  record  keeping 
requirements.  Water  pollution  control. 
Water  supply. 

Anthority:  This  Dotice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended.  42  U.S.C  8912(a).  6926.  6974(b). 

Dated:  March  14.  1997. 
David  A.  UUrich. 
Acting  Regional  Administrator. 
(FR  Doc.  97-7817  Filed  3-27-97;  8:45  am) 
■mjwo  C006  tB«o  ao  i> 


40  CFR  Part  799 
[OPPTS-42187F;  FRL-6696-41 
RIN  2070-AC76 

Proposed  Test  Rule  for  Hazardous  Air 
Pollutants;  Extension  of  Comment 
Period  on  Proposed  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  comment  period  on 
proposed  test  rule. 

summary:  EPA  is  extending  the  public 
comment  period  from  April  30,  1997  to 
June  30,  1997  on  the  proposed  rule  to 
require  the  testing  of  21  hazardous  air 
pollutants  (HAPs)  for  certain  health 
effects.  This  proposed  rule  was 
published  La  the  Federal  Register  on 
June  26.  1996  (61  FR  33178)(FRL-4869- 
1).  On  February  28.  1997.  EPA  extended 
the  public  comment  period  from  March 
31.  1997  to  April  30. 1997  (62  FR 
9142)(FRI^5592-1). 
DATES:  Written  comments  on  the 
proposed  rule  must  be  received  by  EPA 
on  or  before  June  30, 1997. 
ADDRESSES:  Submit  three  copies  of 
written  comments  on  the  proposed 
HAPs  test  rule,  identified  by  document 
control  number  (OPPTS-42187A:  FRL- 
4869-1)  to:  U.S.  Environmental 
Protection  Agency.  Office  of  Pollution 
Prevention  and  Toxics  (OPPT). 
Document  Control  Office  (7407).  Rm.  G- 
099.  401  M  St.,  SW.,  Washington,  DC 
20460. 

A  public  version  of  the  official 
•rulemaking  record  supporting  this 
action,  excluding  conjfidential  business 
information  (CBI),  is  available  for 
inspection  at  the  TSCA  Nonconfidential 
Information  Center,  Rm.  NE-B607,  401 
M  St.,  SW.,  Washington,  DC  20460,  from 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  on  legal  holidays. 

All  comments  that  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  rulemaking. 
Persons  submitting  information  that 
they  believe  is  entitled  to  treatment  as 
CBI  must  assert  a  business 
confidentiality  claim  in  accordance  with 
40  CFR  part  2.  This  claim  must  be  made 
at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  treat  the 
information  as  non-confidential  and 
may  make  it  available  to  the  public 
without  further  notice  to  the  submitter. 

Comments  and  data  may  also  be 
submitted  in  electronic  form  by  sending 


electronic  mail  (e-mail)  to:  oppt- 
ncic9epamail.epa.gov.  Such  comments 
and  data  must  be  submitted  in  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  (OPPTS- 
42187A)(FRL-4869-l).  No  informaUon 
claimed  as  CBI  should  be  submitted 
through  e-mail.  Comments  in  electronic 
form  may  be  filed  online  at  many 
federal  depository  libraries. 
The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  will  be  maintained  in  paper 
form.  EPA  will  transfer  all  comments 
received  electronically  into  paper  form 
and  will  place  the  paper  copies  in  the 
official  record.  The  official  record  is  the 
paper  record  maintained  at  the  address 
listed  at  the  beginning  of  the 
"ADDRESSES"  section  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Rm.  ET-543B,  Office  of 
Pollution  Prevention  and  Toxics.  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone  (202)  554-1404;  TDD:  (202) 
554-0551;  e-mail:  TSCA- 
Hotline@epamaiI.epa.gov. 

For  technical  information  contact: 
Richard  W.  Leukroth,  Jr  ,  Project 
Manager,  Chemical  Control  Division 
(7405).  Office  of  Pollution  Prevention 
and  Toxics.  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW, 
Washington,  DC,  20460;  telephone: 
(202)  260-0321;  fax:  (202]  260-8850;  e- 
mail:  leukroth.rich@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  On  June 
26,  1996  (61  FR  33178),  EPA  proposed 
health  effects  testing,  under  section  4(a) 
of  the  Toxic  Substances  Control  Act 
(TSCA),  of  the  following  hazardous  air 
pollutants  (HAPs):  l,l'-biphenyl, 
carbonyl  sulfide,  chlorine, 
chlorobenzene,  chloroprene,  cresols  [3 
isomers],  diethanolamine.  ethylbenzene. 
ethylene  dichloride,  ethylene  glycol, 
hydrochloric  acid,  hydrogen  fluoride, 
maleic  anhydride,  methyl  isobutyl 
ketone,  methyl  methacrylate, 
naphthalene,  phenol,  phthalic 
anhydride,  1,2.4-trichIorobenzene. 
1.1.2-trichloroethane,  and  vinylidene 
chloride.  EPA  would  use  the  data 
generated  under  the  rule  to  implement 
several  provisions  of  section  112  of  the 
Clean  Air  Act  and  to  meet  other  EPA 
data  needs  and  those  of  other  Federal 
agencies.  In  the  HAPs  proposal,  EPA 
invited  the  submission  of  proposals  for 


pharmacokinetics  (PK)  studies  for  the 
HAPs  chemicals,  which  could  provide 
the  basis  for  negotiation  of  enforcable 
consent  agreements  (ECAs).  These  PK 
studies  would  be  used  to  conduct  route- 
to-route  extrapolation  of  toxicity  data 
irom  routes  other  than  inhalation  to 
predict  the  effects  of  inhalation 
exposure,  as  an  alternative  to  testing 
proposed  under  the  HAPs  rule. 

On  October  18, 1996,  EPA  extended 
the  public  comment  period  on  the 
proposed  rule  from  December  23, 1996 
to  January  31. 1997  (61  FR  54383)  (FRL- 
5571-3).  This  extension  was  for  the 
purpose  of  allowing  more  time  for  the 
submission  of  PK  proposals  and 
adequate  time  for  comments  on  the 
proposed  rule  to  be  submitted  after  the 
Agency  had  responded  to  the  proposals. 
EPA  received  several  PK  proposals.  Due 
to  the  complexity  of  the  issues  raised  by 
these  proposals,  EPA  successively 
extended  the  public  conment  i>eriod 
(61  FR  67516,  December  23.  1996  (FRL- 
5580-6);  62  FR  9142.  February  28. 1997) 
to  allow  the  Agency  more  time  to 
respond  to  the  PK  proposals  and  to 
finalize  the  test  guidelines  to  be 
referenced  in  the  proposed  HAPs  test 
rule. 

The  HAPs  proposed  rule  published  on 
June  26. 1996  (61  FR  33178)  provides 
that  testing  would  be  conducted  using 
the  harmonized  guidelines  developed 
by  the  Office  of  Prevention.  Pesticides, 
and  Toxic  Substances  (OPPTS)  that 
were  proposed  on  June  20, 1996  (61  FR 
31522)(FRL-5367-7).  The  process  of 
developing  these  guidelines  is 
proceeding  at  the  same  time  as  the 
development  of  the  HAPs  test  rule.  For 
the  piuposes  of  the  proposed  HAPs  test 
rule  and  testing  under  TSCA  section 
4(a),  the  Office  of  Pollution  Prevention 
and  Toxics  (OPPT)  intends  to 
promulgate  final  TSCA  test  guidelines. 
The  Agency  will  solicit  public  comment 
on  the  applicability  of  the  test 
guidelines  to  the  HAPs  rule  and  will 
follow  this  practice  with  respect  to  all 
future  TSCA  section  4(a)  test  rules. 
These  guidelines  will  be  published  in 
the  Federal  Register  on  or  before  May 
30. 1997. 

In  addition,  there  has  been  a  delay  in 
finalizing  Agency  reviews  of  the  PK 
proposals.  n'A  intends  to  provide 
comments  to  all  submitters  of  PK 
proposals  as  soon  as  possible  but,  at  any 
event  prior  to  the  close  of  the  comment 
period.  EPA  also  recognizes  that 
submitters  may  need  to  revise  their 
proposals  based  on  EPA  comments.  In 
addition,  the  Agency  believes  that  the 
public  should  have  adequate 
opportunity  to  comment  on  the 
development  of  ECAs  based  on  the  PK 
proposals.  If  the  Agency  ^nds  the 


original  or  revised  PK  proposals 
acceptable,  EPA  will  therefore 
annoimce,  in  the  Federal  Register,  one 
or  more  public  meetings  to  discuss  the 
proposals  and  to  negotiate  ECAs  based 
on  the  proposals.  In  that  notice,  the 
Agency  will  solicit  persons  interested  in 
participating  in  or  monitoring 
negotiations  for  the  development  of 
ECAs  based  on  the  revised  PK  testing 
proposals.  These  negotiations  will  be 
conducted  under  the  process  described 
in  subpart  B  of  40  CFR  part  790. 

The  Agency  emphasizes  that  the 
submission  of  proposals  to  develop 
ECAs  to  conduct  alternative  testing 
using  PK  is  no  guarantee  that  EPA  and 
the  submitters  will,  in  fact,  conclude 
such  agreements.  Therefore,  EPA  urges 
all  submitters  of  PK  proposals  to 
comment  on  the  HAPs  proposed  rule  as 
an  activity  separate  from  the  PK 
proposal/ECA  process.  Comments  on 
the  proposed  rule  should  be  submitted 
as  described  in  the  "ADDRESSES" 
section  of  this  document  prior  to  the 
close  of  the  comment  period. 

Accordingly,  EPA  is  extending  the 
comment  period  on  the  proposed  rule  to 
June  30. 1997. 

List  of  Subiects  in  40  CFR  Part  799 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  24. 1997. 

Charles  M.  Aner, 

Director.  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  97-7815  Filed  3-27-97;  8:45  am] 

BILUNG  CODE  65aO-60-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFR  Part  413 
[BPD-808-P] 
RIN  0938-AG70 

lyiedicare  and  Medicaid  Programs; 
Salary  Equivalency  Guideiir>es  for 
Physical  Therapy,  Respiratory 
Therapy,  Speech  Language  Pathology, 
and  Occupational  Therapy  Services 

AQENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  sets  forth 
proposed  revisions  to  the  salary 
equivalency  guidelines  for  Medicare 
payment  for  the  reasonable  costs  of 
physical  therapy  and  respiratory 


therapy  services  furnished  under 
arrangements  by  an  outside  contractor. 
The  proposed  rule  also  sets  forth 
proposed  new  salary  equivalency 
guidelines  for  Medicare  payment  for  the 
reasonable  costs  of  speech  language 
pathology  and  occupational  therapy 
services  furnished  under  arrangements 
by  an  outside  contractor.  The  proposed 
guidelines  do  not  apply  to  inpatient 
hospital  services  and  hospice  services. 
The  guidelines  would  be  used  by 
Medicare  fiscal  intermediaries  to 
determine  the  maximum  allowable  cost 
of  those  services. 

The  guidelines  will  not  be  effective 
until  at  least  60  days  after  the  date  of 
publication  of  the  final  rule.  However, 
to  illustrate  how  the  schedules  would 
operate,  we  have  calculated  the 
proposed  revised  schedules  for  physical 
respiratory  therapy  services  and 
proposed  new  schedules  for  speech- 
language  pathology  and  occupational 
therapy  services  as  if  the  guidelines 
were  effective  on  April  1, 1997. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  May  27.  1997. 
ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
AttenUon:  BPD-80a-P.  PO.  Box  7517. 
Baltimore,  MD  21244-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.  Washington.  DC  20201,  or 
Room  C5-09-26,  7500  Security 

Boulevard,  Baltimore,  MD  21244- 

1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission. 

If  comments  concern  information 
collection  or  recordkeeping 
requirements,  please  address  a  copy  of 
comments  to  the  following  address: 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3206,  New  Executive 
Office  Building,  Washington,  DC  20503, 
Attention:  Allison  Herron  Eydt. 

In  commenting,  please  refer  to  file 
code  BPD-808-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW,  Washington,  DC,  on  Monday 
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through  Friday  of  each  week  from  8:30 
a.in.  to  5  p.m.  (phone:  (202)  690-7890). 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  BFD-808-NC©hcfa.gov.  E-mail 
comments  must  include  the  full  name 
and  address  of  the  sender  and  must  be 
submitted  to  the  referenced  address  in 
order  to  be  considered.  All  comments 
must  be  incorporated  in  the  e-mail 
message  because  we  may  not  be  able  to 
access  attachments.  Electronically 
submitted  comments  will  be  available 
for  public  inspection  at  the 
Independence  Avenue  address  below. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Docimients.  PO.  Box 
371954.  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.00. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
doc\mient  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Jackie  Gordon.  (410)  786-4517. 

SUPPLBMBfTARY  INFORMATION: 

L  Background 

Section  1861(v)(5)  of  the  Social 
Security  Act  (the  Act)  requires  the 
Secretary  to  determine  the  reasonable 
cost  of  services  furnished  to  Medicare 
beneficiaries  "under  an  arrangement" 
with  a  provider  of  services,  by  therapists 
or  other  health-related  personnel.  The 
Health  Care  Financing  Administration 
(HCFA)  pays  the  provider  directly  for 
these  services,  rather  than  pwying  the 
therapist  or  suppljdng  organization. 
Under  section  1861(wXl)  of  the  Act, 
this  pajrment  discharges  the  beneficiary 
from  liability  to  pwy  for  the  services. 
Section  1861(v)(5)  of  the  Act  also 
specifies  that  the  reasonable  costs  for 
these  services  may  not  exceed  an 
amount  equal  to  the  salary  that  would 
reasonably  have  been  paid  for  the 
sauces  (together  with  any  additional 
costs  that  would  have  been  incurred  by 
the  provider  or  other  organization)  to 
the  p>erson  performing  them  if  they  had 
been  performed  in  an  employment 
relationship  with  a  provider  or  other 
organization  (rather  than  under  such 
arrangement),  plus  allowances  for 


certain  expenses  that  may  be  incurred 
by  the  contracting  therapy  organization 
in  furnishing  the  services  as  the 
Secretary  in  regulations  determines  to 
be  appropriate. 

These  statutory  requirements  are 
implemented  in  existing  regulations  at 
42  CFR  413.106.  The  regulations  apply 
to  the  services  of  physical,  occupational, 
speech,  and  other  therapists  and 
services  of  other  health  specialists 
(other  than  physicians)  furnished  under 
arrangements  with  a  provider  of 
services,  a  clinic,  a  rehabilitation 
agency,  or  a  public  health  agency.  The 
regulations  provide  for: 

•  Hourly  salary  equivalency  amounts 
comprised  of: 

— A  prevailing  hourly  salary  rate  based 
on  the  75th  percentile  of  the  range  of 
salaries  paid  to  full-time  employee 
therapists  by  providers  in  the 
geographic  area,  by  type  of  therapy. 

— Fringe  benefit  and  expense  factors  to 
take  into  account  fringe  benefits 
generally  received  by  an  employee 
therapist,  as  well  as  expenses  (such  as 
maintaining  an  office,  insurance,  etc.) 
that  a  therapist  or  therapist 
organization  might  incur  in  furnishing 
services  under  arrangements. 

•  A  standard  travel  allowance  to 
recognize  time  spent  in  traveling  to  the 
provider's  site  or  the  patient's  home. 

•  As  provided  for  in  existing 
regulations  at  §413. 106(e)  and 
explained  in  section  1412  of  the 
Provider  Reimbursement  Manual,  the 
following  are  additional  allowances  for 
costs  incurred  for  services  furnished  by 
an  outside  supplier.  In  addition  to  the 
guidelines  established  for  the  adjusted 
hoiu-ly  salary  equivalency  amount  and 
the  travel  allowance,  the  following  costs 
incurred  for  services  furnished  by  an 
outside  supplier  are  recognized, 
provided  the  services  are  properly 
documented  as  having  been  received  by 
the  provider. 

— Overtime,  if  an  outside  supplier 
utilizes  the  services  of  its  employees 
(including  the  services  of  aides  and 
assistants)  at  an  individual  provider 
in  excess  of  the  provider's  standard 
workweek; 

— Administrative  and  supervisory 
duties,  if  an  outside  supplier  provides 
more  than  one  therapist  and  at  least 
one  therapist  spends  more  than  20 
percent  of  his  or  her  time  supervising 
other  therapists  and  performing 
administrative  duties; 

— Depreciable  or  leased  equipment, 
including  maintenance  costs  of 
equipment  remaining  at  the  provider's 
site,  that  the  outside  supplier  uses  in 
furnishing  direct  services  to  the 
provider's  patients  (may  also  include 
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equipment  that  is  transported  from 
one  provider  site  to  another  but 
excludes  equipment  owned  by  the 
provider); 

— Supplies  furnished  by  the  supplier  for 
direct  patient  care  (e.g.,  gases  and 
sprays  for  respiratory  therapy), 
excluding  items  such  as  envelopes, 
stamps,  and  typewriters  that  are 
reimbursed  as  overhead  expenses  and 
included  in  the  fringe  benefit  and 
expense  factor: 

— Travel  expenses,  based  on  10  times 
the  General  Services  Administration 
mileage  rate  for  each  day  an  outside 
supplier  travels  to  a  provider  site; 

— Aides,  who  are  paid  as  an  add-on 
based  on  the  wage  rate  of  a 
comparable  employee,  such  as  a 
nurse's  aide  (all  therapy  types  use 
aides);  (Because  we  have  received 
several  inquiries  regarding  continuing 
to  use  wages  (^  providers"  nurses 
aides  as  the  basis  for  comparison,  we 
welcome  comments  on  other  methods 
for  determining  guidelines  for  aides.) 

— Assistants,  who  are  paid  as  a  function 
of  the  hourly  salary  equivalency 
amount  at  75  percent  of  these 
amounts.  (All  therapy  types  use 
assistants  except  respiratory 
therapists.) 

The  provider  must  supply  the 
intermediary  with  documentation  that 
supports  these  additional  costs  to  the 
intermediary's  satisfaction.  These  are 
the  only  additional  costs  that  will  be 
recognized. 

The  regulations  at  42  CFR  431.106 
■(b)(5)  and  (c)  also  provide  for  an 
exemption  for  limited  part-time  or 
intermittent  services  if  the  provider 
required  the  services  of  an  outside 
supplier  for  a  particular  type  of  therapy 
service  and  the  total  hours  of  services 
performed  for  the  provider,  by  type  of 
service,  average  less  than  15  hours  per 
week  for  those  weeks  In  the  cost 
reporting  period  during  which  services 
were  furnished  by  nonemployee 
therapists.  (Travel  time  is  not  counted 
in  the  computation,  even  if  the  actual 
time  is  used.)  If  a  provider  qualifies  for 
this  exemption,  the  reasonable  cost  of 
such  services  is  evaluated  on  a 
reasonable  rate  per  unit  of  service  basis, 
except  that  payment  for  these  services 
in  the  aggregate,  during  the  cost 
reporting  period,  may  not  exceed  the 
amount  that  would  be  allowable  had  the 
provider  purchased  these  services  on  a 
regular  part-time  basis  for  an  average  of 
15  hours  per  week  for  the  number  of 
weeks  in  which  services  were  furnished. 
Where  the  contract  provides  for  a 
method  of  payment  other  than  rate  {>er 
unit  of  service^.g.,  hourly  rate  or 
percentage  of  charges),  payment  cannot 


exceed  the  guideline  adjusted  hourly 
amounts  plus  other  allowable  costs, 
even  though  the  services  are  performed 
on  a  limited  or  intermittent  part-time 
basis. 

In  addition,  the  regulations  at 
§413.106(0(1)  currently  provide  for  an 
exception  because  of  a  binding  contract. 
An  exception  may  be  granted  to  a 
provider  that  entered  into  a  written 
binding  contract  with  a  therapist  or 
contracting  organization  prior  to  the 
date  the  initial  guidelines  are  published 
for  a  particular  type  of  therapy.  This 
exception  would  not  apply  to  physical 
and  respiratory  therapy  services 
furnished  under  eirrangements  because 
we  have  previously  published  initial 
gmdelines  for  these  services.  Before  the 
exception  may  be  granted,  however,  the 
provider  must  submit  the  contract  to  its 
intermediary,  subject  to  review  and 
approval  by  the  HCFA  regional  office. 
This  exception  may  be  granted  for  the 
contract  period,  but  no  longer  than  1 
year  from  the  date  the  guidelines  for  the 
particular  therapy  are  published.  Diuing 
the  period  in  which  a  binding  contract 
exception  is  in  effect,  the  cost  of  the 
services  will  be  evaluated  under  the 
prudent  buyer  concept.  (Section  1414.1 
of  the  Provider  Reimbursement  Manual 
contains  instructions  on  this  exception.) 
This  exception  does  not  apply  to 
providers  who  enter  into  a  contingency 
contract  with  a  therapist  or  contracting 
organization  or  another  provider.  In  a 
contingency  contract,  the  provider  and 
contractor  agree  that  if  Medicare  does 
not  reimburse  the  provider  for  the  rate 
that  the  contract  is  set  at  the  provider 
and  contractor  agree  that  the  contractor 
will^ake  up  the  difference.  We  do  not 
consider  a  contingency  contract  a 
binding  contract. 

Also,  th^  regulations  at  §  413.106(f)(2) 
provide  for  an  exception  for  unique 
circumstances  or  special  labor  market 
conditions.  An  exception  may  be 
granted  when  a  provider  demonstrates 
that  the  costs  for  therapy  services 
established  by  the  guidelines  are 
inappropriate  to  a  particular  provider 
because  of  some  unique  circumstances 
or  special  labor  market  conditions  in  the 
area.  As  explained  in  section  1414.2  of 
the  Provider  Reimbursement  Manual, 
exceptions  will  be  granted  only  in 
extraordinary  circumstances.  Before  the 
exception  may  be  granted,  the  provider 
must  submit  appropriate  evidence  to  its 
intermediary  to  substantiate  its  claim. 
The  provider's  request  for  an  exception, 
together  with  substantiating 
documentation,  must  be  submitted  to 
the  intermediary  each  year,  do  later  than 
150  days  after  the  close  of  the  provider's 
cost  reporting  period.  Because  providers 
had  been  required  to  submit  cost  reports 


to  intermediaries  no  later  than  90  days 
after  the  close  of  their  cost  reporting 
periods,  we  had  required  that  the 
provider's  request  for  an  exception, 
together  with  substantiating 
documentation,  also  be  submitted  to  the 
intermediary  no  later  than  90  days  after 
the  close  of  its  cost  reporting  period.  On 
June  27, 1995  (60  FR  33137),  we 
changed  the  due  date  for  submission  of 
cost  reports  to  150  days  after  the  close 
of  the  provider's  cost  reportiMg  period. 
Accordingly,  as  explained  under 
Secdon  IIJ^.  of  this  ptreamble.  we  are 
proposing  to  revise  the  time  period  for 
a  provider's  request  for  an  exception, 
together  with  substantiating 
documentation,  to  150  days  after  the 
close  of  its  cost  reporting  period.  If  the 
circumstances  giving  rise  to  the 
exception  remain  unchanged  from  a 
prior  cost  reporting  period,  however,  the 
provider  need  only  submit  evidence  to 
the  intermediary  150  days  after  the  close 
of  its  cost  reporting  period  to  establish 
that  fact. 

In  order  to  establish  an  exception  for 
imique  circumstances,  the  provider 
must  submit  evidence  to  establish  that 
it  has  some  unique  method  of  delivering 
therapy  or  other  services,  which  affects 
its  costs,  that  is  different  from  the  other 
providers  in  the  area.  The  exception 
will  be  effective  no  earlier  than  the 
onset  of  the  unique  circumstances. 

In  order  to  substantiate  an  exception 
for  sp>ecial  labor  market  conditions,  the 
provider  must  submit  evidence  enabling 
the  intermediary  to  establish  that  the 
going  rate  in  the  area  for  a  p>articular 
type  of  service  is  higher  than  the 
guideline  limit  and  that  such  services 
are  unavailable  at  the  guideline 
amounts.  It  is  the  duty  of  the  provider 
to  prove  to  the  satisfaction  of  the 
intermediary  that  it  has  reasonably 
exhausted  all  possible  sources  of  this 
service  without  success. 

The  intermediary  collects  information 
on  the  rates  that  other  providers  in  the 
area  generally  pay  therapists  or  other 
health  care  specialists.  Once  this 
information  is  collected,  the 
intermediary  will  determine  lyhether 
other  providers  in  the  area,  in 
comparison  to  the  provider  requesting 
the  exception,  generally  pay  therapists 
or  other  health  care  specialists  higher 
rates  than  the  guideline  amounts.  (As 
discussed  in  section  II.  F.  3.  of  this 
notice,  we  sp>ecifically  invite  comments 
on  the  exception  process.) 

Under  §413. 106(b)(6),  HCFA  issues 
guidelines  establishing  the  hourly  salary 
equivalency  amounts  in  geographical 
areas  for  therapy  services  furnished  to 
Medicare  beneficiaries  under 
arrangements.  These  guidelines  apply 
only  to  the  amount  of  payment  the 


Medicare  program  makes  to  a  provider 
for  therapy  services  obtained  under 
arrangements.  The  guidelines  are  not 
intended  to  dictate  or  otherwise 
interfere  in  the  terms  of  a  contract  that 
a  provider  may  wish  to  enter  into  with 
a  therapist  or  therapist  organization. 
The  guidelines  do  not  apply  to  services 
furnished  by  employees  of  a  hospital  or 
employees  of  other  providers.  There  is 
also  an  exception  to  the  guidelines  for 
inpatient  hospital  services  provided  by 
hospitals  paid  under  the  prospective 
payment  system  or  subject  to  rate  of 
increase  limits  (§413.106(0(4),  in  which 
case  the  services  are  evaluated  under 
the  Medicare  program's  reasonable  cost 
provisions  as  described  at  §  413.5). 
However,  as  explained  under  section 
n.F.  of  this  preamble,  we  are  proposing 
regulations  that  would  provide  that  the 
salary  equivalency  guidelines  v«rill  apply 
in  sit\iations  where  compensation,  at 
least  in  part,  to  a  therapist  employed  by 
the  provider  is  based  on  a  fee-for-service 
or  on  a  percentage  of  income  (or 
commission).  The  entire  compensation 
would  be  subject  to  the  guidelines  in 
cases  where  the  nat\u«  of  the 
arrangements  are  most  like  an  under 
"arrangement"  situation,  although 
technically  the  provider  may  treat  the 
therapists  as  employees.  The  guidelines 
woidd  be  applied  in  this  situation  so 
that  an  employment  relationship  is  not 
being  used  to  circumvent  the  guidelines. 
The  guidelines  would  apply  to  skilled 
nursing  facilities  (SNFs)  providing 
therapy  services  imder  arrangements 
that  elect  prospective  payment  imder 
section  1888(d)  of  the  Act  because  that 
prospective  payment  system  only 
applies  to  routine  and  capital  services 
and  does  not  apply  to  ancillary  services 
which  include  therapy  services. 

Section  413.106(d)  provides  that, 
prior  to  the  beginning  of  a  period  to 
which  a  guideline  will  be  applied, 
HCFA  will  publish  a  notice  in  the 
Federal  Register  establishing  the 
guideline  amounts  to  be  applied  to  each 
geographical  area  by  type  of  therapy.  We 
have  issued  schedules  of  salary 
equivalency  guidelines  for  the 
reasonable  costs  of  physical  therapy 
services  since  1975,  and  for  respiratory 
therapy  services  since  1978.  On 
September  30,  1983,  we  published  a 
final  notice  (48  FR  44922)  that  revised 
the  methodology  used  to  establish  the 
schedules,  as  well  as  the  guidelines 
themselves.  The  guidelines  continue  to 
apply  to  physical  therapy  and 
respiratory  therapy  services  provided 
under  arrangements,  as  set  forth  in 
§  413.106,  with  hospitals,  home  health 
agencies  (HHAs),  SNFs,  hospital-based 
HHAs,  hospital-based  SNFs, 
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comprehensive  outpatient  rehabilitation 
facilities  (CORFs),  and  outpatient 
rehabilitation  providers  (ORPs).  (Since 
we  are  now  proposing  to  issue 
guidelines  for  occupational  therapists, 
the  guidelines  will  also  apply  to 
community  mental  health  centers  that 
provide  occupational  therapy  services 
furnished  under  arrangements.) 

The  September  30, 1983  final  notice 
provided  that,  for  providers  with  cost 
reporting  periods  beginning  after 
October  1,  1982,  the  published 
guidelines  would  be  revised  upward  by 
the  projected  0.6  percent  monthly 
inflation  rate,  not  compounded.  It  also 
provided  that,  if  for  any  reason  we  did 
not  publish  a  new  schedule  of 
guidelines  to  be  effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1983  or  did  not  announce 
other  changes  in  the  existing  schedule, 
the  existing  guidelines  would  remain  in 
effect,  increased  by  the  projected  0.6 
percent  monthly  inflation  rate,  not 
compounded,  until  a  new  schedule  of 
guidelines  was  issued.  This  monthly 
inflation  rate  was  based  on  a  Data 
Resources  Incorporated  (DRI)  forecast  of 
the  annual  rate  of  increase  in  each 
component  of  the  salary  equivalency 
amounts  (that  is.  salary,  fringe  benefits, 
rent,  and  other  expenses),  with  each 
component  weighted  to  form  a 
composite  rate  of  increase  for  the  12- 
month  period  ending  March  31.  1984. 

Since  the  last  schedules  of  guidelines 
were  issued  in  1983,  we  have  received 
periodic  comments  on  the  methodology 
used  to  develop  the  guidelines.  Some  of 
the  issues  raised  in  these  comments 
concerned  limitations  in  the  data 
available  to  us  on  therapists'  salaries 
and  other  expenses  incurred  in 
furnishing  services  under  arrangements 
with  providers.  We  have  received 
comments  that  payments  for  therapy 
services  performed  in  different  provider 
settings  and  in  urban  and  rural  areas 
differ  and  that  the  guidelines  should 
reflect  those  differences.  Other 
coounenters  have  expressed  concern 
that  the  factors  used  to  update  the  hinge 
benefits  and  expense  factors  are  not 
adequate.  In  addition,  some  commenters 
raised  concerns  about  more  technical 
aspects  of  the  methodology,  such  as  the 
method  used  to  update  the  salary 
equivalency  amounts  to  account  for 
inflation.  We  address  all  these  concerns 
in  this  proposed  rule. 

We  have  never  issued  schedules  of 
salary  equivalency  guidelines  for  speech 
language  pathology  and  occupational 
therapy  services  provided  under 
arrangements  even  though  section 
1861(v)(5)  of  the  Act  exphciUy 
authorizes  the  Secretary  to  do  so. 
CurrenUy.  pa3rment  for  these  services  is 


based  on  reasonable  cost.  However,  we 
are  aware  that  without  introducing 
guidelines  for  contracted  speech- 
language  pathology  and  occupational 
therapy  services,  the  Medicare  program 
could  be  paying  for  costs  that  are 
unreasonable  and  in  excess  of  what 
Congress  intended  under  section 
1861(v)(5)  of  the  Act.  In  fact,  as 
evidence  of  this,  the  General 
Accounting  Office  (GAO)  Report, 
"Medicare:  Tighter  Rules  Needed  to 
Curtail  Overcharges  for  Therapy  In 
Nursing  Homes"  (GAO/HEHS-95-23, 
March  1995)  also  found  that  nursing 
homes  may  be  claiming  substantial 
amounts  of  unallowable  or  unreasonable 
costs,  or  both,  for  therapy  services 
provided  to  Medicare  beneficiaries.  The 
GAO  recommended  ways  that  HCFA 
could  curb  Medicare  losses  on  payments 
for  rehabilitation  therapies  provided  to 
nursing  home  residents.  GAO 
concluded  that,  without  salary 
equivalency  guidelines  for  all  therapy 
services  provided  under  arrangements 
to  nursing  homes,  Medicare  has  litUe 
control  over  payments  to  providers.  In 
response  to  GAO's  recommendations, 
we  indicated  that,  until  guidelines  were 
developed  for  all  therapy  services, 
providers'  therapy  costs  were  subject  to 
the  test  of  reasonableness  as  required  by 
regulations  at  42  CFR  413.9.  We  also 
indicated  that  we  were  working  on 
developing  revised  salary  equivalency 
guidelines  for  physical  therapy  and 
respiratory  services  and  developing 
guidelines  for  speech-langiiage 
pathology  and  occupational  therapy 
services. 

n.  ProTisions  of  the  Proposed  Rule 

In  this  proposed  rule,  we  would 
revise  the  methodology  for  establishing 
the  schedules  for  the  maximum 
payment  for  physical  therapy  and 
respiratory  therapy  services.  We 
propose  to  revise  the  determination  of 
reasonable  cost  for  physical  therapy  and 
respiratory  therapy  furnished  under 
arrangements  by  an  outside  contractor 
by  rebasing  the  guideline  amounts. 

We  also  propose  to  establish  salary 
equivalency  guidelines  for  speech 
language  pathology  and  occupational 
therapy  services  furnished  under 
arrangements  by  an  outside  contractor 
using  the  same  methodology  we  propose 
to  use  for  determining  reasonable  cost 
for  physical  therapy  and  respiratory 
therapy  services. 

In  addition,  we  are  proposing  to:  (1) 
Eliminate  the  exception  to  the  salary 
equivalency  guidelines  for  a  provider 
that  entered  into  a  written  binding 
contract  with  a  therapist  or  contracting 
organization  prior  to  the  date  the  initial 
guidelines  are  pubUshed;  (2)  apply  the 


salary  equivalency  guidelines  in 
situations  where  compensation,  at  least 
in  part,  to  a  therapist  employed  by  the 
provider  is  based  on  a  fee-for-service  or 
on  a  percentage  of  income  (or 
commission).  (Section  II.F.  of  this 
preamble  contains  a  detailed  discussion 
of  these  proposals  and  other  proposals 
we're  seekiiig  comments  on.) 

A.  Data  Sources  for  Scheduhs 

In  all  previously  issued  salary 
equivalency  giudeline  notices,  we  have 
used  the  Bureau  of  Labor  Statistics 
(BLS)  hospital  and  nursing  home 
industry  wage  survey  data  as  our  sole 
source  in  accordance  with  the  Senate 
Committee  on  Finance  recommendation 
(S.  Rept.  No.  1230.  92nd  Cong.,  2nd 
Sess.  251  (1972)).  Specifically,  the 
Committee  recommended  that,  to  the 
extent  feasible,  timely  and  accurate 
salary  data  compiled  by  BLS  on  the  75th 
percentile  of  salaries  should  be  used  in 
determining  the  prevailing  salary 
amounts.  However,  in  this  proposed 
rule  we  have  decided  not  to  use  the  BLS 
data  as  our  sole,  or  even  as  our  primary 
source  for  developing  the  guidelines. 
We  have  a  number  of  reasons  for  this 
decision. 

First,  BLS  issued  its  last  hospital 
industry  wage  surveys  in  1989  and  1991 
and  has  discontinued  conducting  its 
survey  of  hospital  wages.  Accordingly, 
even  if  we  had  chosen  to  use  BLS 
survey  data  as  our  primary  source  for 
this  proposed  rule,  we  would  have 
needed  to  investigate  other  therapy 
survey  data  sources  for  use  in  future 
guidelines.  In  addition,  although,  the 
BLS  survey  data  continue  to  meet  the 
rigorous  publication  standards  of  BLS 
and  provide  the  only  national  data  that 
we  are  aware  of  for  wages  by  occupation 
that  are  statistically  reliable,  questions 
have  been  raised  as  to  whether  the  BLS 
data  meet  the  Senate  Conunittee  on 
Finance's  recommendation  on 
timeliness.  We  have  taken  this  concern 
into  consideration  in  this  proposed  rule. 
Furthermore,  the  BLS  hospital  industry 
wage  surveys  of  1989  and  1991  include 
only  hospital  data.  (The  last  BLS 
nursing  home  industry  wage  survey  was 
performed  in  1985.)  We  believe  it  is 
reasonable  to  include  data  on  combined 
hospital  and  SNF  wages  in  the 
determination  of  the  guidelines  as  was 
done  previously  because  therapy  wage 
levels  are  primarily  determined  in 
occupational  labor  markets,  not  industry 
labor  markets.  (We  also  needed  to 
review  the  SNF  therapy  data  so  that  we 
could  determine  the  wage  levels  in 
SNFs  holding  all  other  factors 
(including  local  labor  market  conditions 
and  working  conditions)  constant. 


For  the  above  reasons  we  determined 
that  we  would  not  use  the  BLS  survey 
as  the  sole  source  of  data  for 
determining  the  guidelines.  We, 
therefore,  decided  to  seek  other  survey 
data  sources  of  hospital  and  SNF 
industry  specific  occupational  wage 
information.  Regulations  at  42  CFR 
413.106(b)(6)  provide  that  the 
guidelines  may  be  derived  from  other 
statistically  valid  survey  data,  in  lieu  of 
HCFA  guidelines,  provided  that  the 
study  designs,  questionnaires,  and 
instructions,  as  well  as  the  resultant 
survey  data,  are  submitted  to  and 
approved  in  advance  by  HCFA. 
Begiiming  in  1994,  we  solicited  the 
therapy  industry  for  such  statistically 
valid  survey  data.  The  therapy  industry 
had  long  held  that  nursing  home  wages 
for  therapists  were  higher  than  hospital 
wages  for. therapists  because  it  was  more 
difficult  to  hire  and  retain  therapists  in 
nursing  homes.  However,  other 
individuals  with  experience  in  the 
therapy  industry  have  indicated  that 
some  therapists  prefer  working  in 
nursing  homes  for  the  following 
reasons:  Preference  for  working  with 
elderly;  location  of  SNF  closer  to  home; 
more  opportimities  for  physical  therapy 
work  in  SNF;  and  working  flexible 
hours.  The  therapy  industry  initially 
provided  us  data  in  1995,  but  after  our 
analysis  we  found  the  data  to  be 
inadequate  for  use  at  the  regional  or 
national  level  for  several  reasons:  The 
sample  was  not  representative;  the  data 
were  not  documented  or  audited;  and 
primarily  large  firms  paid  under 
contract  to  the  SNF  were  surveyed. 

In  March  1996,  the  National 
Association  for  the  Support  of  Long 
Term  Care  (NASL),  representing 
portions  of  the  therapy  industry, 
submitted  an  October  1995  sample 
survey  of  salaried  therapists  in  hospitals 
and  nursing  homes  to  HCFA,  as  allowed 
imder  our  regulations.  This  survey  did 
not  meet  the  requirements  of  the 
regulations  at  §  413.106(b)(6),  since  the 
survey  design,  questionnaires,  and 
instructions  were  not  approved  by 
HCFA  prior  to  the  start  of  the  survey. 
Nevertheless,  the  survey  did  provide 
data  that  were  current  in  SNFs  and 
hospitals.  We,  therefore,  conducted  a 
special  analysis  of  this  NASL  survey 
data,  including  a  limited  audit  of  the 
survey  records.  Based  on  this  analysis 
and  limited  audit,  we  determined  that 
the  survey  was  not  adequate  as  a  sole  or 
primary  source  of  data  in  determining 
the  guidelines,  but  could  be  useful  in 
combination  with  other  data  sources. 
There  were  several  reasons  for  this 
determination: 

•  The  data  were  not  audited  or 
certified  by  an  independent  party.  We 


were  permitted  to  conduct  an  audit  of 
the  survey  records  only  under  stringent 
restrictions  designed  to  protect  the 
confidentiality  of  the  survey 
respondents.  Those  restrictions  made  it 
impossible  for  us  to  verify  the  survey 
results.  For  example,  we  were  unable  to 
compare  submitted  survey  data  vtrith 
data  from  other  sources. 

•  The  verification  survey,  conducted 
to  determine  the  reliability  of  data 
submitted  by  mail,  did  not  appear  to  be 
adequate.  Only  five  providers  were 
included  in  the  verification  survey. 
Specifically,  we  were  not  satisfied  that 
the  verification  sample  wafleither 
sufficientiy  large  or  adequately 
representative. 

•  The  survey  is  not  sufficientiy 
representative.  There  were  variable 
response  rates  for  hospitals  and  SNFs. 
The  response  rate  for  hospitals  was  10.8 
percent  and  the  response  rate  for  SNFs 
was  29.9  percent.  In  addition,  the 
sample  seemed  to  include  an 
overrepresentation  of  large  hospitals 
and  chain-affiliated  SNFs. 

Because  there  is  an 
underrepresentation  of  small  hospitals 
and  non-chain  SNFs  in  the  NASL 
survey,  we  cannot  be  assured  with  this 
small  response  rate  that  the  large 
hospitals  and  chain-affiliated  SNFs  will 
adequately  represent  the  small  hospitals 
and  non-chain  SNFs  not  included  in  the 
survey.  (The  GAO  stated  in  its  report, 
"Medicare  Early  Resolution  of 
Overcharges  for  Therapy  in  Niusing 
Homes  is  Unlikely",  August  16,  1996,  p. 
7,  regarding  the  NASL  survey  data, 
"However,  the  survey  response  rate  was 
low  (10  percent  for  hospitals  and  30 
percent  for  SNFs),  which  raises 
questions  about  how  representative  the 
data  are."  In  a  footnote  on  that  page, 
GAO  points  out,  "Official  government 
surveys  generate  a  much  higher 
response  rate.  The  BLS  White  Collar  Pay 
Survey  (one  component  of  which  was 
the  hospital  salary  data  survey  on  which 
.the  draft  guidelines  were  based)  had  an 
overall  response  rate  of  82  percent 
Typically,  BLS  response  rates  exceed  80 
percent)." 

•  Despite  requests  for  the  raw 
unedited  data  file,  the  file  was  not 
provided  to  us. 

•  We  have  questions  about  the 
validity  of  certain  edits. 

•  We  were  also  concerned  that 
supervisory  time  and  compensation  in 
lieu  of  benefits  were  not  consistenUy 
reported.  Additionally,  we  were 
concerned  that  the  supervisory  time 
included  in  the  NASL  survey  was  above 
a  certain  threshold  that  we  use  in 
developing  the  guidelines. 

As  we  analyzed  the  NASL  survey 
data,  which  as  discussed  above,  was 


submitted  for  the  purpose  of  being  used 
to  develop  the  guideline  amounts,  we 
also  studied  several  other  surveys  of 
hospitals  and  nursing  homes,  each  of 
which  are  more  recent  than  the  BLS 
surveys,  although  none  was  specifically 
submitted  to  be  used  in  developing  the 
guidelines. 

We  analyzed  five  additional  data 
sources  for  hospital  wage  rates  and  two 
for  freestanding  SNF  wage  rates.  The 
additional  hospital  data  sources 
examined  were:  the  Univeraity  of  Texas 
National  Hospital  Survey  (1994  National 
Survey  of  Hospital  and  Medical  School 
Salaries,  University  of  Texas  Medical 
Branch,  Galveston,  TX,  1994,  pp.  15- 
19);  the  American  Rehabilitation 
Association  (ARA)  Surveys  of 
Freestanding  Hospitals  and  of 
Rehabilitation  Units  (1995  Salary 
Survey,  American  Rehabilitation 
Association,  pp.  53-59  and  94-101);  the 
Maryland  Health  Services  Cost  Review 
Commission's  census  of  hospitals;  the 
American  Health  Care  Association's 
(AHCA)  report  that  includes  hospital 
data  profile  (1994  AHCA  Survey,  Sec.  1, 
p.  10,  Buck  Associates);  and  the  NASL 

1995  survey  of  hospitals.  For  SNFs,  we 
analyzed  data  bom  the  1995  NASL 
survey  of  SNFs,  the  January  1995  AHCA 
survey  of  SNFs  (1995  AHCA  Survey, 
Sec.  3,  p.  3,  Buck  Associates),  and  the 

1996  survey  of  SNFs  by  Mutual  of 
Omaha,  a  Medicare  intermediary. 
Several  of  these  data  sources  had 
regional  wage  levels.  We  drew  the 
following  conclusions  about  the  merits 
of  these  data  sources  for  our  purposes  in 
determining  appropriate  therapy  salary 
guidelines  (that  is,  not  in  relation  to  the 
original  purposes  of  the  surveys): 

•  The  University  of  Texas  National 
Hospital  Survey  data  are  from  October 
1994.  This  aimual  voluntary  hospital 
survey  was  conducted  for  many  years 
for  hospitals  in  various  regions  of  the 
country  to  use  to  benchmark  regional 
wage  levels  for  specific  health 
professional  occupations.  While  there 
are  data  bom  all  regions  of  the  United 
States,  the  survey  was  not  designed  to 
be  representative  or  statistically  valid  at 
the  regional  level.  It  appears  to  give 
fairly  reasonable  levels  at  the  national 
level. 

•  The  American  Health  Care 
Association's  report  includes  data  on 
botii  hospitals  and  SNFs.  The  SNF  data 
for  January  1995  are  both  current  and 
industry-specific.  The  data  for  SNFs. 
however,  are  unevenly  edited  and 
appear  to  include  some  supervisors  and 
additional  salary  in  lieu  of  benefits.  The 
sample  is  heavily  weighted  by  large 
chairis  that  are  members  of  the 
Association.  The  SNF  data  appear  as 
both  employee-weighted  and  facility- 


IMI 


14856 


Federal  Register  /  Vol.  62.  No.  60  /  Friday,  March  28,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62.  No.  60  /  Friday,  March  28,  1997  /  Proposed  Rules 


14857 


weighted  averages,  and  do  not  pennit 
computation  of  accurate  median  and 
75th  percentile  levels. 

•  The  Maryland  Health  Services  Cost 
Review  Commission  conducts  a  census 
of  all  Maryland  hospitals  yearly.  We 
analyzed  data  from  the  1995  census. 
While  this  is  a  complete  census 
covering  over  50  hospitals,  it  is  for 
Maryland  only.  In  addition,  speech- 
language  pathologists  are  not  included 
as  a  separate  occupational  category. 

•  The  American  Rehabilitation 
Association's  survey  of  its  members  and 
prospective  members  collected  July 
1994  data.  The  response  rate  was  low. 
and  the  Association  indicated  in  its 
report  that  these  data  cannot  be 
presimied  to  represent  the  full 
population  of  rehabiUtation  faciUties. 
No  information  on  SNFs  was  reported 
due  to  an  inadequate  sample.  This 
survey  appears  to  give  reasonable  wage 
levels  at  the  national  level  when 
compared  to  odier  data  sources. 

•  Mut\ial  of  Omaha  conducted  a  1995 
survey  of  2,000  SNF  Medicare  providers 
that  it  services.  The  data  are  ciirrent  and 
industry-specific,  but  include  only 
information  on  occupational  therapists 
and  speech  language  pathologists.  The 
survey  was  national  in  sco{)e.  Although 
the  survey's  response  rate  was  very 
high,  only  a  small  percentage  of  records 
contained  information  on  wage  rates  for 
full-time  employed  therapists. 

Our  conclusion  from  this  analysis  was 
that  none  of  the  available  data  sources 
met  the  statistical  validity  criteria 
recommended  in  the  Senate  Committee 
on  Finance  Report  and  specified  in  the 
regulations  sufficiently  well  to  serve  as 
the  sole  or  even  primary  source  of  data 
for  establishing  the  guidelines.  Based  on 
this  examination,  we  determined  that  a 
different  approach  was  necessary.  As  we 
examined  all  these  potential  data 
sources,  we  found  that  mean  wage 
levels  at  the  national  level  for  the  most 
part  clustered  when  adjustments  were 
made  for  definitional  difiierences.  This 
observation  suggested  to  us  that,  while 
no  one  of  the  data  sources  was  adequate 
as  a  sole  or  primary  source  of  data  for 
estabUshing  the  guidelines,  employing 
all  these  sources  together  could  provide 
a  useful  and  vahd  basis  for  the 
guidelines  to  be  used  by  intermediaries 
determining  the  maximum  allowable 
cost  of  therapy  services  furnished  under 
arrangements.  Therefore,  we  concluded 
that  we  could  blend  data  from  the 
several  sources  to  develop  a  national 
"best  estimate"  of  prevailing  salary 
levels  as  the  basis  for  the  guidelines. 
Under  this  approach,  we  give  weight  to 
each  data  source,  but  preferential  status 
to  none.  None  of  the  data  sources  or  the 
average  of  all  of  the  sources  could 


provide  regional  variations.  A  new 
method  would  have  to  be  used  for 
regional  variations. 

In  an  occupational  market,  wage 
levels  across  settings  for  the  same 
occupation  should  bear  rational 
relationships  in  competitive  labor 
markets  when  adjustments  are  made  for 
compensating  differentiab  for  fringe 
benefits,  working  conditions,  risk  of 
injury,  and  geographic  areas.  This 
implies  that  therapists  working  in 
hospital  and  SNF  settings  can  migrate 
between  practice  settings  with  relatively 
Uttle  difficulty.  Because  of  the  ease  of 
mobility,  laMr  market  forces  that  affect 
one  therapist  practice  setting  also 
influence  other  practice  settings.  This  is 
not  to  say  that  therapists'  practice 
activities  in  all  settings  are  exactly  the 
same.  In  setting  the  guideline  amounts, 
we  acknowledged  that,  because  of  the 
ease  of  mobiUty  of  licensed  therapy 
workers  across  settings,  a  salary 
equivalency  rate  that  is  too  high  could 
put  upward  pressure  on  the  wages  paid 
to  therapists  in  the  larger  hospital 
sector.  Similarly,  a  rate  that  is  too  low 
coidd  make  it  difficult  for  providers 
subject  to  the  guidelines  to  attract 
therapists  from  the  hospital  setting. 

We  have  decided,  for  the  reasons 
discussed,  not  to  use  the  NASL  industry 
survey  as  the  sole  or  primary  data 
source  for  setting  the  guidelines. 
HowevOT.  we  do  beUeve  that  it  has 
siifficient  strength  to  include  its  data 
along  with  data  from  the  other  sources 
in  a  blend  as  the  basis  for  the  salary 
equivalency  guidelines.  We  have  used  a 
blend  of  hospital  and  SNF  therapist 
wages  in  the  past  to  reflect  occupational 
markets  and  the  associated  mobility 
between  the  two  settings.  We  had 
considered  at  one  point  including  a 
differential  between  therapist  wages  in 
hospitals  and  nursing  homes  in  the 
guidehne  amounts.  We  reconsidered 
when  we  looked  across  all  of  the  other 
data  sources  which  included  all 
provider  types.  We  noted  clustering  of 
wage  levels  across  provider  types  that 
made  such  a  differential  inappropriate 
for  occupational  labor  markets  when 
adjustments  are  made  for  locaUty.  We 
believe  that  proposing  to  use  the  75th 
percentile  of  blended  hospital  and  SNF 
wage  data  (weighted  by  relative 
employment  levels  in  hospitals  and 
SNFs)  to  measure  the  occupational 
market  for  therapy  services  is  equitable. 
Our  new  approach  in  which  all 
appropriate  data  sources  were  used  but 
adjusted  for  the  mix  of  SNF  and  hospital 
therapy  employees  will,  therefore, 
provide  a  buffer  for  costs  that  SNFs  and 
other  providers  may  inciir  in  furnishing 
therapy  services  to  Medicare 
beneficiaries.  We  invite  comments  on 


this  methodology,  which  is  described  in 
more  detail  in  section  II. B.  of  this 
preamble. 

We  could  not  use  Medicare  cost 
report  information  for  wage  rates 
because  the  cost  reports  for  SNFs  and 
other  providers  do  not  have  hourly  wage 
rates  for  employees.  The  cost  reports  do 
provide  aggregate  salaries  of  employees 
and  costs  other  than  salaries  that  would 
include  contract  labor  cost.  However, 
they  do  not  provide  the  hours  worked 
either  by  staff  or  contractora,  except  for 
contracted  physical  and  respiratory 
therapy  services  for  which  we  have 
developed  salary  equivalency  guidelines 
for  the  services  and  do  require  hourly 
time  records. 

We  did  use  1994  Medicare 
predominantly  settled  cost  report  data 
for  prospective  payment  systems  (PPS) 
hospitals  to  obtain  fringe  benefit 
information.  We  used  Worksheet  S-3, 
Part  n  from  form  HCFA-2552.  These 
data  are  used  to  adjust  the  labor  portion 
of  hospital  payments  under  the  PPS.  We 
beUeve  their  use  is  also  appropriate 
here.  We  use  the  1994  Medicare 
predominantly  settled  cost  report  data, 
because  this  is  the  same  data  that  HCFA 
used  for  its  wage  index  update  for 
prospective  payment  system  hospitals 
for  FY  1997.  This  is  the  most  recent 
Medicare  predominantly  settled  cost 
report  data  that  has  undergone  special 
scrutiny  for  the  purpose  of  wage  survey 
data.  Moreover,  BLS  Employment  Cost 
Index  information  for  March  1994  show 
that  fiinge  benefits  in  hospitals  and 
SNFs  are  similar  for  professional  and 
technical  workere. 

B.  Methodology 

In  order  to  determine  the  hourly 
salary  equivalency  amounts,  we 
determined  the  "best  estimate"  of  wages 
for  both  hospitals  and  SNFs.  We  first 
found  mean  wage  rates  for  each  of  the 
data  sources  Usted  above. 

BLS  surveyed  average  hourly  earnings 
(AHE)  for  all  four  therapies  in  1989. 
However,  their  January  1991  survey 
included  the  average  hourly  earnings 
only  for  full-time  physical  and 
respiratory  therapists.  (BLS  January 
1991  average  hourly  earnings  for  full- 
time  physical  and  respiratory  therapists 
were  found  in  the  BLS  Occupational 
Wage  Survey:  Hospitals.  January  1991, 
pp.  36-119.  The  hospitals  in  this  survey 
employed  50  or  more  workers.)  We, 
therefore,  needed  to  estimate  1991 
average  hourly  wages  for  speech 
language  pathology  and  occupational 
therapy.  To  do  so,  we  started  with  the 
BLS  1989  survey  of  all  four  therapies  as 
a  baseline  (BLS  Industry  Wage  Survey: 
Hospitals.  March  1989  (the  latest 
previous  survey),  pp  33-118).  The 
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hospitals  in  the  1989  survey  employed 
100  or  more  workera.  Our  analysis  of  the 
University  of  Texas  data  for  U.S. 
hospitals  indicated  that  the  wages  for 
speech  language  pathology  and 
respiratory  therapy  increased  at  a 
similar  rate  between  1989  and  1993. 
Wages  for  occupational  therapy  and 
physical  therapy  also  increased  at  a 
similar  rate  during  that  period. 
Therefore,  we  determined  that  we  could 
employ  the  1989  ratios  of  speech 
language  pathology  to  respiratory 
therapy,  and  of  occupational  therapy  to 
physical  therapy,  in  order  to  estimate 
1991  wage  levels  for  speech  language 
pathology  and  occupational  therapy. 
Specifically,  multiplying  the  ratio  of 
1989  average  hourly  occupational 
therapy  wages  to  1989  average  hourly 
physical  therapy  wages  by  1991 
physical  therapy  wages  yielded 
estimated  1991  occupational  therapy 
wages.  The  following  formula 
sununarizes  the  computation  (all  values 
are  average  hourly  wages): 

KMarch  1989  AHE.  OT)/(March  1989  AHE. 
PT)]  X  (January  1991  AHE.  PT)=(e8timated 
January  1991  AHE.  OT). 

Similarly,  multiplying  the  ratio  of 
1989  average  hourly  speech  langiiage 
pathology  wages  to  1989  average  hourly 
respiratory  therapy  wages  by  the  1991 
average  hourly  respiratory  therapy 
wages  yielded  estimated  1991  average 
hourly  speech  language  pathology 
wages.  Again,  the  following  formula 
summarizes  the  computation  (all  values 
are  average  hourly  wages): 

((March  1989  AHE,  SLP)/(Man:h  1989 
AHE.  RT)1  X  (January  1991  AHE, 
RT)=estimated  January  1991  AHE.  SLP. 

The  American  Health  Care 
Association  data  provided  facility- 
weighted  mean  wage  rates  for  SNFs.  The 
Association  has  estimated  that  5  percent 
of  the  SNF  wage  rates  represented 
supervisors  and  additional  wages  paid 
in  lieu  of  fiinge  benefits.  We  used  that 
estimate  to  reduce  the  Association 
survey  wage  data  to  a  nonsupervisory, 
no  additional  salary  in  lieu  of  benefits 
basis. 

We  converted  aiuiual  data  in  the 
American  Rehabilitation  Association 
and  University  of  Texas  surveys  to 
hourly  wages  using  a  divisor  of  2080 
hours,  which  represents  a  standard 
work  year. 

The  Maryland  Health  Services  Cost 
Review  Commission  census  data 
provided  wage  data,  paid  hours,  and 
numbers  of  personnel  for  each  hospital. 
We  eliminated  data  for  employees  who 
worked  less  than  35  hours  or  more  than 
40  hours  a  week  to  restrict  the 
computation  to  full-time  employees 
only.  We  then  determined  the  average 


hourly  wage  for  each  hospital  by 
dividing  aggregate  wages  by  the  number  $- 
of  paid  houra.  Finally,  we  computed  the 
average  hourly  wages  across  all 
hospitals,  weighted  by  the  number  of 
employees  in  each  hospital. 

NASL  data  were  first  divided  by  52  to 
arrive  at  weekly  salary,  then  divided  by 
the  number  of  hours  worked  per  week 
which  were  also  given  in  the  survey,  to 
obtain  hourly  wage  rates.  As  in  the  case 
of  the  Maryland  census  data,  we 
eliminated  data  for  employees  who 
worked  less  than  35  hours,  or  more  than 
40  hours,  a  week  to  restrict  the 
computation  to  full-time  employees 
only. 

We  trended  all  data  forward  to  the 
fourth  quarter  of  1995,  the  base  period 
for  the  NASL  survey.  For  data  from  the 
Univereity  of  Texas,  the  American 
Rehabilitation  Association,  the 
American  Health  Care  Association,  and 
the  Maryland  Commission  census  (all 
sources  with  1994  or  1995  bases),  we 
trended  these  data  using  average  hourly 
earnings  for  hospital  workere  published 
in  the  BLS  Current  Employment 
Statistics'  Survey,  Standard  Industrial 
Code  806  (Hospitals).  To  update  the  BLS 
survey  data  frtim  1991.  we  derived  rates 
of  increase  for  the  period  from  January 
1991  through  January  1994  (the  period 
which  predates  the  other  data  sources, 
which  were  surveyed  in  1994-1996) 
based  50  percent  on  American  Hospital 
Association  Panel  wage  data  and  50 
percent  on  the  average  hourly  earnings 
for  hospital  workers  published  in  the 
BLS  Current  Employment  Statistics 
Survey,  Standard  Industrial  Code  806 
(Hospitals). 

For  the  period  from  January  1994 
through  October  1995,  we  used  only  the 
BLS  Current  Employment  Statistics 
Survey  as  the  basis  for  the  rate  of 
increase  in  the  BLS  survey  data  (as  we 
did  for  the  other  data  sources,  which 
date  from  that  period).  The  American 
Hospital  Association  data  had  a  higher 
rate  of  increase  during  the  1991-1993 
period  than  the  BLS  data,  residting  in 
cumulating  1995  therapist  wage  levels 
that  reflect  current  market  conditions  in 
1995. 

After  all  data  were  trended  to  fourth 
quarter  1995,  we  determined  the  salary 
equivalency  guideline  amounts  for  April 
1997  in  five  steps.  Those  five  steps 
were:  (1)  Determine  average  wages  by 
therapy  type,  separately  for  hospitals 
and  nursing  homes;  (2)  blend  the 
hospital  and  nursing  home  average 
wages  by  therapy  type,  to  yield  average 
wages  by  therapy  type  for  the  four 
occupational  markets;  (3)  approximate 
the  75th  percentile  of  wages  by  therapy 
type;  (4)  calculate  salary  equivalency 
guideline  levels  for  fourth  quarter  1995, 


by  adding  amounts  for  fringe  benefits, 
rent,  etc.;  and  (5)  update  these  guideline 
amounts  to  April  1997.  the  proposed 
effective  date. 

In  the  firat  step,  we  determined  the 
mean  wage  levels,  by  therapy  type,  for 
hospitals  in  each  of  the  available  data 
sources.  (Data  sources  used  for  hospitals 
were:  BLS,  Industry  Wage  Survey: 
Hospitals,  March  1989  and 
Occupational  Wage  Survey:  Hospitals, 
January  1991;  University  of  Texas 
National  Hospital  Survey  1994  National 
Survey  of  Hospital  and  Medical  School 
Salaries;  American  Rehabilitation 
Association's  surveys  of  freestfmding 
hospitals  and  of  rehabilitation  units. 
1995  Salary  Survey;  Maryland  Health 
Services  Cost  Review  Commission's 
census  of  hospitals;  American  Health 
Care  Association  hospital  report's  data 
profile.  1994  AHCA  Survey;  and  NASL 
1995  survey  of  hospitals.)  We  similarly 
determined  the  mean  waee  levels,  by 
therapy  type,  for  nursinghomes  in  each 
of  the  available  data  sources.  (Data 
sources  used  for  SNFs  were:  1995  NASL 
survey  of  SNFs;  American  Health  Care 
Association  survey  of  SNFs,  1995  AHCA 
Survey;  and  the  1996  survey  of  SNFs  by 
Mutual  of  Omaha.)  We  then  averaged 
the  mean  wage  levels  from  the  available 
data  sources  by  therapy  type,  separately 
for  hospitals  and  nursing  homes. 

In  the  second  step,  we  blended  the 
hospital  and  nursing  home  average  wage 
levels  by  therapy,  to  yield  average  wage 
levels  by  therapist  type  across  the  four 
occupational  markets.  We  employed  a 
blending  process  used  in  the  previous 
salary  equivalency  guidelines  notice  (48 
FR  44922,  September  30, 1983).  to 
weight  the  occupational  averages  by 
relative  employment  levels  in  hospitals 
and  nursing  homes,  respectively.  'To 
establish  appropriate  weights,  we  used 
employment  of  therapists  in  nursing 
homes  (SIC  805)  and  in  hospitals  (SIC 
806).  as  found  in  the  BLS  Occupational 
Employment  Statistics  Survey.  (The 
most  recent  available  survey  of 
employment  in  nursing  homes  is  for 
1993,  while  the  most  recent  survey  data 
of  employment  in  hospitals  is  for  1995.) 
We  applied  these  weights  to  the  mean 
hospital  and  SNF  wage  rates  by  the  four 
therapist  types,  as  determined  in  the 
first  step.  The  BLS  Occupational 
Employment  Statistics  Survey  shows 
that  the  hospital  industry  is  a  major 
employer  of  therapists  of  all  types, 
while  SNFs  employ  fewer  salaried 
therapists.  The  weights  for  hospitals  and 
uui'siug  uuuiua,  it$»pei.tivt!iy,  are:  For 
physical  therapy,  85  percent  and  15 
percent;  for  occupational  therapy.  85 
percent  and  15  percent;  for  speech 
language  pathology.  82  percent  and  16 
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percent;  and  for  respiratory  therapy,  99 
percent  and  1  percent. 

hi  the  tiurd  step  we  approximated  the 
75th  percentile  of  the  blended  wage 
rates  for  each  therapy  occupation.  It  was 
necessary  to  approximate  the  75th 
percentile  because,  unlike  our  previous 
computations  of  the  guidelines,  in  this 
proposal  we  could  not  determine 
percentile  values  directly  from  each  of 
the  sources.  We  have  observed  in  the 
BLS  data  and  a  regression  analysis  we 
performed  on  NASL  data  that  the  75th 
percentile  was  approximately  110 
percent  of  the  mean.  We,  therefore, 
increased  each  of  the  four  blended  wage 
averages  by  10  percent  to  approximate 
the  75th  percentile  of  wages  in  each 
discipline  across  the  occupational 
market. 

Salary  equivalency  guidelines  are 
based  on  the  therapists'  time  in  the 
facility.  Adjustments  to  average  hourly 
earnings  data  were  necessary  to  include 
a  reasonable  allowance  for  vacation, 
sick  leave,  and  administrative  time.  In 
order  to  convert  the  average  hourly 
earnings  from  an  hours  p>aid  basis  to  an 
hours  worked  basis,  we  applied  a  factor 
of  2080/1808  to  the  average  hourly 
earnings  determined  thus  far,  which  is 
the  same  methodology  used  in  the 
previous  notice.  The  1808  Rguie  was 
computed  based  on  2080  hours  (40 
hours/week  x  52  weeks;  a  standard  work 
year)  less  15  vacation  days.  10  sick  leave 
days  and  9  holidays  equal  to  34  days, 
or  272  hours.  Data  on  leave  benefits 
come  from  the  BLS  Employee  Benefits 
Survey.  (U.S.  Department  of  Labor, 
Bureau  of  Labor  Statistics:  Employee 
Benefits  in  Small  Private 
Establishments.  1992,  Bulletin  2441, 
U.S.  Government  Printing  Office,  May 
1994,  pp.  10-20.) 

In  the  fourth  step  we  added  fringe 
benefit  and  expense  factors  to  the 
prevailing  salary  rates  determined  for 
each  therapy  type.  The  fringe  benefit 
and  expense  factors  are  intended  to 
recognize  fringe  benefits  that  are 
received  by  an  employee  therapist,  as 
well  as  overhead  expenses  that  a 
therapist  or  therapist  organixation  might 
incur  in  furnishing  services  under 
arrangements.  These  factors  are 
expressed  as  percentages  of  the 
prevailing  hourly  rate  and  are  applied  to 
every  hour  of  service  furnished  at  the 
provider  site.  Fringe  benefits  may 
include  vacation  and  sick  pay, 
insiu^nce  premiums,  pension  payments, 
allowance  for  job-related  training, 
meals,  severance  pay,  bonuses,  etc. 

We  computed  mnge  benefits  as  a 
percent  of  total  compensation  using 
fiscal  year  1994  Medicare  cost  reports 
for  hospitals  under  the  prospective 
pejrment  system.  We  used  the  Medicare 


cost  reports  for  prosptective  payment 
system  hospitals  to  obtain  fringe  benefit 
information  because  these  data  are 
carefully  scrutinized;  they  are  used  to 
adjust  the  labor  portion  of  hospital 
payments  under  the  prospective 
payment  system.  We  believe  these  data 
are  the  best  proxy  for  therapist  fringe 
benefit  information,  which  is  not 
available  for  SNFs.  Also,  the  BLS 
Employment  Cost  Index  for  March  1994 
showed  that  fringe  benefits  for 
professional  and  technical  workers  in 
hospitals  and  nursing  homes  were 
similar.  The  fringe  benefit  component  is 
about  14  percent  of  the  total  salary 
equivalency  amount. 

The  expense  component  takes  into 
account  expenses  a  therapist  or 
therapist  organization  might  have,  such 
as  maintaining  an  office,  purchasing 
insurance,  etc.  We  based  the  expense 
component  of  the  guidelines  on  an 
estimate  of  the  costs  of  maintaining  a 
therapy  services  office.  The  general 
methodology  for  computing  the  expense 
component  is  similar  to  that  used  in  the 
1983  notice  (48  FR  44922.  September 
30, 1983)  but  the  factors  have  been 
revised.  This  component  has  rental  and 
non-rental  portions. 

To  determine  the  rental  portion  of  the 
expense  component,  we  used  the  1991 
rental  income  data  (updated  to  fourth 
quarter  1995  using  Consumer  Price 
Index  (CPI)  rental  data)  compiled  by  the 
Building  Owners  and  Managers 
Association  International  (BOMA)  and 
published  in  the  1992  BOMA 
Experience  Exchange  Report  for 
Downtown  and  Suburban  Office 
Buildings.  (Building  Owners  and 
Managers  Association  International: 
1992  BOMA  Experience  Exchange 
Report,  Washington,  DC,  1992,  p.  27.) 
BOMA  reported  a  national  rent  average, 
excluding  utility  cost,  of  $16.87  per 
square  foot  per  year.  We  applied  an 
occupancy  factor  of  .971  to  take  into 
account  the  space  used  for  rental 
building  hallways,  elevators,  etc.,  that 
are  included  in  the  BOMA  rent  figure 
but  that  are  not  part  of  the  area  rented 
for  an  office.  We  then  added  the  BOMA 
utilities  cost  of  $1.92  [>er  square  foot. 
We  determined  total  rental  cost 
assuming  a  rental  area  of  250  square 
feet,  the  same  rental  area  used  in  prior 
schedules  of  guidelines.  Total  1991 
rental  cost  was  divided  by  1808  (the 
hours  factor  applied  to  average  hourly 
earnings)  to  compute  rental  cost  per 
hour  worked  in  1991. 

The  expense  component  includes 
costs  of  maintaining  an  office,  such  as 
wages  and  salaries  of  administrative  and 
clerical  help,  insurance,  telephones,  etc. 
We  beUeve  that  Medicare  should  only 
pay  for  services  at  their  reasonable  cost 


We  estimated  this  component,  including 
rent,  to  be  reasonable  at  30  percent  of 
total  expenses  in  1991.  We  based  our  30 
percent  estimate  of  total  expenses  on 
informal  discussion  with  the 
rehabilitation  industry.  We  request 
comments  on  whether  this  is  a 
reasonable  estimate.  This  component 
had  previously  been  lower  because  it 
was  based  on  a  single  person 
maintaining  an  office  out  of  a  home  as 
opposed  to  the  costs  of  maintaining  a 
business.  The  1991  rent  per  square  foot 
amount  and  the  other  expenses  amoimt 
were  constant  across  the  four  therapy 
types,  although  the  weights  of  these 
factors  vary  by  therapy  type  (the  weight 
for  rent  is  lowest  for  physical  therapy 
and  highest  for  respiratory  therapy). 

The  dollar  amount  for  1991  rent  per 
hour  was  trended  to  fourth  quarter  1995, 
using  the  proxy  selected  for  rent,  the 
CPI-U  for  Housing,  published  by  BLS. 
The  1991  dollar  amounts  for  the 
remainder  of  the  other  expenses  factor 
were  trended  to  October  1995,  using 
their  selected  proxies.  This  was  done  for 
each  of  the  four  therapy  types.  The 
expense  factor,  including  rent,  is  about 
28  percent  of  the  total  salary 
equivalency  amount. 

Using  the  1994  Medicare  cost  reports 
allows  us  to  recognize  that  the  relative 
values  of  certain  factors,  such  as  fringe 
benefits,  have  increased  more  than  the 
relative  values  of  other  factors  such  as 
rent  or  wages  and  salaries.  For  instance, 
if  the  January  1991  values  of  the  proxies 
for  office  rent  and  clerical  worker  fringe 
benefits  are  assumed  to  be  equal  to  1.0. 
then  the  fourth  quarter  1995  values  of 
these  two  proxies  are  1.131  for  rent  and 
1.249  for  clerical  worker  fringe  benefits. 
The  values  of  these  proxies  have 
increased  by  different  percentages. 

We  sununed  the  fourth  quarter  1995 
dollar  values  of  the  "blended"  wages, 
fringe  benefits,  rent,  and  the  remainder 
of  the  other  expenses  factors  to  obtain 
salary  equivalency  guideline  amounts 
for  foiulh  quarter  1995.  We  updated  the 
resultant  fourth  quarter  1995  salary 
equivalency  guideline  amounts  to  April 
1997,  using  a  DRI/McGraw-Hill  1996:3 
forecast.  The  April  1997  national 
guidelines  below  are  based  on  the 
amounts  determined  above: 

Physical  Therapy „ $48.78 

Occufiational  Therapy 46.27 

Speech  Language  Pathology 44.51 

Respiratory  Therapy 38.51 

In  previous  schedules,  statewide 
therapy  guideline  amounts  were 
calculated  from  the  wage  data  for  22 
Metropolitan  Statistical  Areas  (MSAs) 
provided  by  the  BLS  survey.  We 
averaged  prevailing  hourly  rates  for  the 
surveyed  MSAs  within  each  State  to 


determine  that  State's  therapy  rate.  We 
also  grouped  contiguous  states  into 
regions  and  used  an  average  of  the 
surveyed  MSA  wage  rates  from  the 
region  in  order  to  determine  the  rate  for 
States  with  no  MSAs  in  the  BLS  survey. 
As  we  acknowledged  in  the  notice  of  the 
last  schedule  (48  FR  44923),  this 
method  has  two  major  shortcomings. 
First,  where  BLS  conducted  more  than 
one  survey  in  a  given  State,  such  as  New 
York,  providers  located  in  the  surveyed 
MSAs  were  subject  to  the  State  rate  even 
though  actual  salary  data  were  available 
for  those  MSAs.  Secondly,  direct 
application  of  individual  MSA 
prevailing  rates  (or  an  average  of  MSA 
rates)  to  establish  guidelines  is 
relatively  insensitive  to  geographic 
variations  in  wage  rates. 

Commenters  on  the  existing 
guidelines  have  suggested  that  the 
guidelines  should  both  accoiuit  more 
fully  for  local  cost  variation,  and  more 
accurately  reflect  the  different  therapy 
service  costs  in  urban  and  rural  regions. 
In  addition,  commenters  have  cautioned 
us  to  avoid  any  methodology  which 
would  create  unreasonable  differences 
between  adjoining  geographical  regions. 
In  developing  these  proposed 
guidelines,  we  have  reconsidered  how 
to  account  for  local  cost  variations  in 
the  light  of  those  comments.  Two  other 
long-term  care  Medicare  benefit 
programs,  SNF  care  and  home  health 
care,  use  the  prospective  payment 
system  hospital  wage  index  to  adjust  for 
local  area  variations  in  labor-related 
costs.  We  have  decided  to  employ  a 
modified  version  of  the  prospective 
payment  system  hospital  wage  index  as 
the  best  available  method  for  taking 
local  cost  variation  into  accoimt 
Specifically,  we  propose  to  employ  the 
pre-reclassified  hospital  wage  index  in 
order  to  establish  the  therapy  guideline 
amounts  for  urban  areas.  (We  use  the 
pre-reclassified  wage  index  because 
reclassifications  apply  to  hospitals 
under  the  prospective  payment  system 
only.)  For  the  nual  areas  of  each  State, 
we  propose  to  use  a  weighted  average  of 
the  wage  index  values  for  the  urban 
areas  of  the  State.  This  modified 
geographic  adjustment  index  accounts 
for  two  salient  features  of  the 
geographical  variation  in  therapy  costs. 
First,  within  MSAs  there  is  an 
association  between  therapist  houirly 
salary  and  fringe  benefit  rates  and 
overall  hospital  hourly  salary  and  fringe 
benefit  rates,  because  nursing  fecilities 
compete  in  the  same  labor  market  areas 
as  hospitals  and  other  health  care 
providers  such  as  home  health  agencies. 
In  addition,  the  therapy  market  for  rural 
(non-MSA)  areas  tends  to  reflect  the 


prevailing  compensation  conditions  of 
the  urban  areas  in  the  region. 

In  order  to  determine  the  geographic 
adjustment  for  the  rural  areas,  it  is  first 
necessary  to  determine  a  weighted 
average  of  the  wage  index  values  for  the 
urban  areas.  We  determined  the 
weighted  average  of  the  geographic 
adjustment  index  values  for  the  MSAs 
in  each  State  by  the  following  method. 
We  began  with  the  pre-reclassffied 
hospital  wage  index,  based  on  the  fiscal 
year  1993  Hospital  Cost  Report 
Information  System  (HCRIS)  data  set  of 
hospitals  under  the  prospective 
payment  system,  for  each  MSA.  (This  is 
the  same  data  used  as  the  basis  for  the 
hospital  wage  index  effective  for 
hospitals  on  October  1, 1996  (that  is, 
fiscal  year  1997)).  For  each  MSA,  we 
then  obtained  the  number  of  total 
adjusted  hours  worked  in  prospective 
payment  system  hospitals  from  the 
fiscal  1993  HCRIS  data  set.  We  applied 
two  edits  to  this  data.  We  excluded  all 
hospital  cost  reports  that  showed 
adjusted  hourly  compensation  outside 
of  three  standard  deviations  of  the  mean 
of  the  distribution  in  order  to  eliminate 
erroneous  reports.  We  also  excluded  all 
cost  reports  from  rural  areas.  A  total  of 
2,837  hospitals  under  the  prospective 
payment  system  satisfied  these  edits. 
After  obtaining  the  number  of  hours 
worked  in  each  MSA,  we  added  hours 
from  MSAs  in  each  State  to  determine 
the  total  number  of  hours  worked  in  the 
State.  For  MSAs  that  cover  more  than 
one  State,  we  used  only  the  hours  from 
hospitals  inside  a  State  boundary  for 
determining  the  total  hours  worked  in 
the  State.  Once  we  determined  the  total 
hours  worked  in  the  State,  the  ratio  of 
hours  worked  in  an  MSA  to  total  state 
hours  provided  the  weight  for  each 
MSA.  We  then  multiplied  each  MSA's 
pre-reclassified  hospital  wage  index  by 
the  weight  for  the  MSA,  and  added  the 
results  to  produce  the  geographic 
adjustment  index  for  the  non-MSA 
(rural)  areas  of  the  State. 

Finally,  we  normalized  the  index 
values  to  the  national  average  so  that  an 
area  with  an  average  geographic 
adjustment  equal  to  the  national  average 
would  have  a  geographic  adjustment 
index  of  1.0.  We  first  computed  a 
national  area  geographic  adjustment 
index  by  calculating  the  ratio  of  hospital 
hours  worked  in  each  MSA  to  national 
hospital  hours  worked,  multiplying  this 
ratio  by  each  MSA's  geographic 
adjustment  index,  and  adding  the 
results.  We  then  divided  this  national 
geographic  adjustment  index  into  the 
area  geographic  adjustment  index  for 
each  region  to  produce  the  normalized 
therapist  geographic  adjustment  index. 


The  results  of  these  calculations  are 
shown  in  Tables  I  and  II.  Table  I  shows 
the  geographic  adjustment  index  values 
and  hourly  salary  equivalency  amounts 
for  each  of  the  318  MSAs  in  the  50 
States  and  Puerto  Rico.  Table  U  lists 
geographic  adjustment  index  values  and 
hourly  salary  equivalency  upper  limits 
for  the  rural  (that  is,  non-MSA)  areas  of 
each  State  and  Puerto  Rico. 

In  this  proposed  rule,  we  computed 
the  nonurban  geographic  adjustment 
index  for  a  State  as  a  weighted-average 
index,  using  hospital  hours  for  each 
MSA  in  the  State  as  the  weights.  We  are 
considering  computing  the  nonurban 
geographic  adjustment  indepc  by  an 
alternative  method.  We  are  soliciting 
comments  on  alternative  methods  for 
determining  the  nonurban  geographic 
adjustment  index  under  these 
guidelines. 

C.  Specific  Number  of  Schedules 

We  are  proposing  one  schedule  of 
guidelines  for  respiratory  therapists,  in 
contrast  to  the  three  schedules  in  the 
notice  of  September  30, 1983.  This 
decision  is  based  on  the  fact  that  HCFA 
does  not  differentiate  in  covering 
respiratory  therapists  by  different  levels. 
Therefore,  to  make  coverage  conform 
with  payment  for  respiratory  therapy 
services,  we  are  proposing  one  schedule 
for  respiratory  therapists.  Information 
from  fiscal  intermediaries  and  the 
American  Association  for  Respiratory 
Care  indicates  that  industry  practice  is 
to  use  only  one  schedule.  Also,  in  the 
BLS  1989  Hospital  Wage  Industry 
Survey,  there  were  foiu-  different  wage 
classes  and  a  summary  (weighted 
average)  wage  level  for  respiratory 
therapists.  Only  class  III  and  the 
summary  level  were  reported  for  all  18 
MSAs  surveyed.  For  respiratory 
therapists  in  1991,  there  were  two  wage 
classes  and  a  summary  wage  level 
shown.  Although  the  summary  level 
occupational  definitions  were 
comparable  from  1989  to  1991, 
occupational  definitions  for  basic 
classes  changed  between  surveys.  The 
summary  level  was  the  consistent 
category — present  for  all  MSAs  in  both 
surveys  and  encompassing  all 
nonsupervisory  levels  of  responsibility 
for  both  surveys.  We  propose  to 
continue  to  have  one  schedule  of 
guidelines  for  physical  therapists. 
Likewise,  we  propose  to  establish  one 
schedule  of  guidelines  for  speech 
language  pathologists  and  one  for 
occupational  therapists. 

The  standard  travel  allowance  is  50 
percent  of  the  salary  equivalency 
amount.  It  is  longstanding  policy  that 
has  been  used  in  all  of  the  previous 
guideline  notices.  For  example,  the 
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proposed  standard  travel  allowance 

amount  for  physical  therapists  in 

Bangor.  Maine  would  be  determined  as 

follows: 

Bangor,     Maine     hourly     salary 

equivalency  amount $46.60 

Standard  travel  allowance x.  50 


Section  n.B  reflects  the  proposed 
changes  for  computing  the  salary 
component  and  firinge  benefit  expense 
factors. 

The  salary  equivalency  amount  is 
made  up  of  a  salary  component  and 
fringe  benefit  and  expense  factors,  while 
the  travel  allowance,  which  is  an 
additional  allowance,  reflects  payment 
for  the  therapist's  time  spent  in 


traveling  to  the  provider  site  or  to  the 
patient's  home.  We  are  prt^osing 
changes  in  the  methodology  for 
computing  the  salary  component  and 
fringe  benefit  and  expense  factors. 
Although  we  are  not  proposing  to 
change  the  current  methodology  with 
respect  to  the  standard  travel  allowance 
in  this  proposed  rule,  we  are  seeking 
public  comment  on  an  optional  travel 
allowance  methodology  for  use  when 
therapy  services  are  furnished  in  areas 
in  which  geographic  distance  creates 
unique  labor  markets  as  discussed  in 
section  II.F.l  of  this  notice. 

The  schedules  of  guidelines  that 
follow  (Tables  I  and  II)  are  based  on  the 
projected  amounts,  while  the  standard 
travel  allowance  is  50  percent  of  the 
guideline  amount  for  each  therapy  type. 
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D.  Tables  of  Guidelines  and  Geographic 
Adjustment  Indexes 

The  salary  equivalency  guideline 
amoimts  for  each  therapy  type  are 
Ccdculated  in  three  steps:  (1) 
Multiplication  of  the  labor-related  share 
(83.379  percent  of  the  composite 
weight)  by  the  geographic  adjustment 
index  and  by  the  national  salary 
equivalency  rate  for  the  therapist  type; 
(2)  multiplicadon  of  the  non-labor 
related  share  (16.621  percent  of  the 
composite  weight)  by  the  national  salary 
equivalency  rate  for  the  therapist  type; 
and  (3)  summation  of  the  results  from 
steps  1  and  2.  The  salary  equivalency 
guideline  amounts  for  each  therapy  type 
computed  by  this  method  are  presented 
in  Tables  I  and  II. 


Table  I.-Geographic  Adjustment  Index  and  Salary  Equivalency  Upper  Guideline  for  Urban  Areas 


0040 
0060 

0080 
0120 
0160 


0200 

0220 
0240 

0280 
0320 
0380 
0440 

0450 
0460 

0470 
0480 
0500 
0620 


Urt>an  area  (constituent  counties  or  county  equivalents) 


0560 

0600 

0640 

0680 
0720 


0733 
0743 
0760 

0640 

0860 
0670 


Abilene.  TX,  Taylor,  TX  

Aguadtlla.  PR,  Aguada,  PR,  Aguadilia,  PR,  Mora.  PR  ^ 

Akron.  OH,  Portage,  OH,  Summit,  OH 

Atoany,  GA,  Dougherty,  GA.  Lee,  GA 

AI)any-Schenectady-Troy,  NY,  Albany,  NY.  Montgom^ 
efy,  NY.  Rensselaef,  NY,  Saratoga,  NY,  Schenectady 
NY,  Schohane,  NY  

Albuquerque.  NM.  Bernalillo.  NM.  Sartdoval.  Nm'  Vater^ 
cia.  NM  _ 

Alexandria.  LA.  Rapides,  LA  *""""!"!".""."!"."."!."! 

AHentown-Bethlehem-Easton.  PA.  Cartjoii.  Pa!  Lrtiigh 
PA,  Northampton,  PA ' 

Altoona.  PA.  Blair,  PA  .•...™„"  1        

AmanHo,  TX.  Potter,  TX,  Randan,  TX  .!!!."!.™"™."Z™.!.." 

Anchorage,  AK,  Anchorage,  AK '  .""!".".."! 

Ann  ArtXK,  Ml.  Lenawee.  Ml.  LiviniMi«i".""Mi' 
Washtenaw,  Ml  TZT..... 

Annston,  AL,  Calhoun.  AL  ".".'"" 

Appleton-Oshkosh-Neenah,       Wl.        CaiunieL WI 

Outagamie,  Wl,  Winnebago,  Wl  ' 

Aredbo,  PR.  Aredbo,  PR,  Camuy.  PR,  Hatillo.  PR ' 

Asheville,  NC,  Buncombe,  NC,  Madison,  NC  

Athens.  GA.  Cterke.  GA,  Madison.  GA.  Oconee.  GA 

Attanta.  GA.  Barrow,  GA.  Bartow.  GA.  Carroll.  GA.  Cher- 
okee. GA.  Oayton.  GA.  Cobb,  GA.  Coweta.  GA. 
DeKaK).  GA.  Douglas,  GA.  Fayette.  GA.  Forsyth.  GA, 
Fulton,  GA,  Gwinnett,  GA,  Henry,  GA,  Newton,  GA. 
PauWing,  GA,  Pickens.  GA,  Rockdale,  GA.  SpaWina 
GA.  Walton,  GA'  __!...„! 

AUartic  City-Cape  May.  NJ,  Atlantic  ciiiy.  ru.  Caji  May, 
NJ  

Augusta-Aiken,  GA-SC.  ciurnbi'(ii^"MSK^^ 

Richmond.  GA.  Aiken.  SC,  EdgefieW,  SC  

Austin-San  Marcos.  TX.   Basbop,   TX.  CaidweM    TX 

Hays.  TX.  Travis.  TX.  WHIiamson,  TX 

BakersfieW,  CA,  Kern,  CA  

•Baltimore,  MD.  Anne  Arundel.  MO.  Baltinwre.  MD  Bai^ 

timore  Crty.  MD,  CanoO.  MD.  Hartord.  MD,  Howswd. 

MD.  Queen  Annes,  MD 

Bangor,  ME,  Penobscot,  ME  

Bamstabte-Yamiouth.  MA,  BamstaMe.  MA  

Baton  Rouge,  LA,  Ascension,  LA.  East  Baton  Roiige 

LA.  Livingston,  LA,  West  Baton  Rouge,  LA  .. 
Beaumont-Port  Arthur,  TX,  Hardin,  TX.  Jefferson   TX 

Orange,  TX 

BeWngham,  WA,  Whalcom.  WA  ZZZZZ. 
Benton  Hartxx.  Ml.  Berrien.  Ml  


Index 


0.8112 
0.4271 
0.9931 
0.8665 


0.8692 

0.9418 
0.8183 

1.0071 
0.9585 
0.8799 
1.3329 

1.1754 
0.8087 

0.8960 
0.4432 
0.9408 
0.9482 


Physical  ther- 
apy 


1.0112 

1.1165 

0.8906 

0.9327 
1.0270 


0.9876 
0.9465 
1.3759 

0.85 

0.8644 
1.1407 
0.8573 


41.10 
26.29 
48.50 
43.35 


43.46 

46.41 
41.39 

49.07 
47.09 
43.90 
64.35 

55.91 
41.00 

44.55 
26.94 
46.37 
46.67 


Occu- 
pational ther- 
apy 


49.24 

53.52 

44.33 

46.04 
49.88 


48.28 
46.60 
64.07 

42.68 

43.26 
54.50 
42.98 


38.99 
24.94 
46.00 
41.12 


41.22 

44.02 
39.26 

46.54 
44.67 
41.64 
61.04 

53.04 
38.89 

42.26 
25.56 
43.99 
44.27 


Speech  lan- 
guage 
pathology 


Respiratory 
therapy 


46.70 

50.76 

42.05 

43.67 
47.31 


45.79 
44.21 
60.77 

40.48 

41.04 
51.70 
40.76 


37.50 
23.99 
44.25 
39.56 


39.66 

42.35 
37.77 

44.77 
42.97 
40.05 
58.71 

51.02 
37.41 

40.65 
24.59 
42.31 
42.59 


44.93 

48.83 

40.45 

42.01 
45.51 


44.05 
42.52 
58.46 

38.94 

39.48 
49.73 
39.21 


32.45 
20.75 
38.29 
34.22 


34.31 

36.64 
32.68 

38.74 
37.18 
34.65 
50.80 

44.14 
32.37 

35.17 
21.27 
36.61 
36.85 


38.87 

42.25 

35.00 

36.35 
39.38 


38.11 
36.79 
50.58 

33.69 

34.16 
43.03 
33.93 
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0875 
0880 
0920 

0960 
1000 

1010 
1020 
1040 
1080 
1123 


1125 
1145 
1150 
1240 
1260 
1280 
1303 

1310 

1320 
1350 
1360 
1400 
1440 

1480 
1520 


1540 

1560 

1580 
1600 


1620 
1640 


1660 
1680 


1720 
1740 
1760 
1800 

1840 


Urban  area  (constituent  counties  or  county  equivalents) 
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Bergen-Passaic,  NJ,  Bergen,  NJ,  Passaic.  NJ* 

Billings.  MT,  Yellowstone,  MT  

Bitoxi-Gulfport-Pascagoula.  MS,  Hancock.  MS.  Harrison, 
MS,  Jackson.  MS  

Binghamton.  NY.  Broome.  NY.  Tioga,  NY  

Birmingham,  AL,  Blount,  AL,  Jefferson.  AL.  St.  Clair,  AL. 
Shelby,  AL 

Bismarck,  ND,  Burleigh,  ND,  Morton,  ND  

Bloomington,  IN,  Monroe,  IN  „ 

Bkx>mJngton-Normal,  IL,  McLean.  IL 

Boise  City.  ID,  Ada,  ID,  Canyon.  ID 

Boston-Brockton-Nashua-MA-NH,  Bristol.  MA.  Essex. 
MA,  Middlesex.  MA.  Norfolk,  MA,  Plymouth,  MA.  Suf- 
folk. MA.  Worcester,  MA.  Hillsborough,  NH, 
Merrimack,  NH,  Rockingham,  NH,  Strafford.  NH*  

BouWer-Longmont,  CO,  Boulder,  CO 

Brazona,  TX,  Brazoria,  TX  

Bremerton,  WA,  Kitsap,  WA  

Brownsville-Harlingen-San  Benito,  TX.  Cameron.  TX 

Bryan-College  Stalion.TX.  Brazos.  TX  

Buffalo-Niagara  Falls.  NY,  Erie.  NY,  Niagara.  NY* 

Buriington.  VT.  Chittenden.  VT.  Franklin.  VT.  Grand  Isle. 
VT 

Caguas,  PR,  Caguas,  PR,  Cayey.  PR,  CkJra.  PR. 
Gurabo.  PR,  San  Lorenzo,  PR '  

Canton-Massillon,  OH.  Canx)ll.  OH.  Staik.  OH  

Casper,  WY,  Natrona,  WY  

Cedar  Rapids,  lA,  Linn.  lA 

Champaign-Urtjana.  IL.  Champaign.  IL 

Charleston-North  Charleston.  SC,  Berkeley.  SC. 
Charleston,  SC,  Dorchester,  SC 

Charleston,  WV,  Kanawha.  WV,  Putnam,  WV 

Chariotte-Gastonia-Rock  Hill,  NC-SC,  Cabamjs,  NC. 
Gaston,  NC,  Lincoln,  NC,  Mecklenburg,  NC,  Rowan. 
NC,  Union,  NC,  York,  SC*  

Charlottesvjile,  VA,  Albemarie.  VA.  Chartottesville  City. 
VA,  Fluvanna.  VA,  Greene,  VA  

Chattanooga.  TN-GA,  Catoosa,  GA.  Dade.  GA,  Walker, 
GA,  Hamilton.  TN,  Marion,  TN 

Cheyenne.  WY,  Laramie,  WY  

Chkago.  IL.  Cook.  IL.  DeKalb,  IL.  DuPage.  IL.  Gmndy, 
IL.  Kane.  IL.  Kendall.  IL,  Lake,  IL,  McHenry,  IL.  Will, 
IL*  

Chico-Paradise,  CA,  Butte,  CA 

Cincinnati,  OH-KY-IN,  Dearborn.  IN.  Ohk).  IN,  Boone, 
KY.  Campbell,  KY,  Gallatin,  KY.  Grant.  KY,  Kenton, 
KY,  Pendleton,  KY,  Brown,  OH.  Clermont.  OH.  Hamil- 
ton, OH,  Warren.  OH* 

Clarksville-HopkinsvUle.  TM-KY,  Christian,  KY.  Mont- 
gomery, TN  _ 

Cleveland-Lorain-Elyria.  OH,  Ashtabula.  OH,  Cuyahoga, 
OH,  Geauga,  OH.  Lake.  OH.  Lorain.  OH,  Medina. 
OH* _ _ 

Colorado  Springs.  CO,  El  Paso,  CO 

Colombia,  MO,  Boone,  MO  

Columbia,  SC,  Lexington,  SC.  Richland.  SC  

Columbus.  GA-AL  Russell.  AL.  Chattanoochee,  GA. 
Harris,  GA.  Muscogee.  GA  

Columbus.  OH.  Delaware.  OH.  FairfieW.  OH.  Franklin, 
OH.  Licking.  OH,  Madison,  OH,  Pickaway.  OH*  

Corpus  Christi.  TX,  Nueces,  TX,  San  Patricio,  TX 

Cumberiand,  MD-WV,  Allegany,  MD,  Mineral,  WV  

Dallas,  TX,  Collin,  TX,  Dallas,  TX,  Denton,  TX.  Ellis.  TX. 
Henderson.  TX.  Hunt.  TX,  Kaufman.  TX.  Rockwall. 
TX*  

Danville.  VA.  Danville  City.  VA,  Pittsylvania.  VA 

Davenport-Rock  Island^toline.  lA-IL.  Scott,  lA,  Henry. 
IL.  Rock  Island,  IL 


Index 


1.1878 
0.9158 

0.8622 
0.8892 

0.9108 
0.7986 
0.8720 
0.9061 
0.9457 


1.1705 

0.9597 

0.9274^ 

1.0987 

0.8610 

0.8921 

0.9179 

1.0148 

0.4609 
0.8716 
0.8891 
0.8525 
0.9465 

0.9034 
0.9601 


0. 

0.9227 

0.8917 
0.7739 


1.0845 
1.0499 


PhysKal  ther- 
apy 


0.8454 


56.42 
45.36 

43.18 
44.27 

45.15 
40.59 
43.57 
44.96 
46.57 


55.71 
47.14 
45.83 
52.79 
43.13 
44.39 
45.44 

49.38 

27.66 
43.56 
44.27 
42.78 
46.60 

44.85 
47.16 


47.54 

45.64 

44.38 
39.58 


52.22 
50.81 


0.9644 

47.33 

0.7777 

39.74 

0.9964 
0.9415 
0.8969 
0.9233 

48.63 
46.40 
44.59 
45.66 

0.7841 

40.00 

0.9758 
0.8951 
0.8740 

47.80 
44.51 
43.66 

0.9806 
0.8564 

47.99 
42.94 

42.49 


Occu- 
pational ther- 
apy 


53.52 
43.02 

40.95 
42.00 

42.83 
38.50 
41.33 
42.65 
44.18 


52.85 
44.72 
43.47 
50.08 
40.91 
42.11 
43.10 

46.84 

2624 
41.32 
41.99 
40.58 
4421 

42.54 
44.73 


45.10 

4329 

42.09 
37.55 


49.53 
4820 


44.90 
37.69 


46.13 
44.01 
4229 
43.31 

37.94 

45.34 
42.22 
41.41 


45.52 
40.73 

40.31 


Speech  larv 

guage 
pathology 


51.48 
41.39 

39.40 
40.40 

4120 
37.04 
39.76 
41.03 
42.49 


50.84 
43.01 
41.82 
48.17 
39.35 
40.51 
41.46 

45.06 

2524 
39.74 
40.39 
39.04 
42.52 

40.93 
43.03 


43.38 

41.64 

40.49 
36.12 


47.65 
46.36 


43.19 
3626 


44.38 
42.34 
40.68 
41.66 

36.50 

43.61 
40.62 
39.83 


43.79 
39.18 

38.77 


Respiratory 
therapy 
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Table  I.— Geographic  Adjustment  Index  and  Salary  Equivalency  upper  Guideune  for  urban  Areas— 

Continued 


Urban  area  (constituent  counties  or  county  equivalents) 


2000    DaytorvSpringfieW,  OH.  Clark.  OH,  Greene,  OH,  Miami, 

OH,  Montgomery,  OH  

2020    Daytona  Beach,  FL,  Flagler,  FL,  Volusia,  FL 

2030    Decatur.  AL,  Lawrence.  AL,  Morgan,  AL  

2040    Decatur.  IL,  Macon,  IL  

2080    Denver,  CO.  Adams,  CO,  Ara^whoe.  CO,  Denver,  CO, 

Douglas,  CO,  Jefferson,  CO* 

2120    Des  Motnes,  lA.  Dallas,  lA,  Polk.  lA,  Warren,  lA  

2160    Detrort,  Ml.  Lapeer,  Ml,  Macomb.  Ml,  Monroe.  Ml.  Oak- 
land. Ml,  St.  Clair.  Ml.  Wayne,  Ml*  

2180    Dothan,  AL,  Dale,  AL,  Houston,  AL  _.  . 

2190    Dover,  DE,  Kent,  DE  

2200    Dubuque,  lA.  Dubuque.  lA  

2240    DuluttvSuperkH,  MN-WI,  St.  Louis,  MN,  Douglas,  WI 

2281     Dutchess  County.  NY.  Dutchess,  NY 

2290    Eau  Claire.  WI,  Chippewa,  WI,  Eau  Claire.  WI  .„ „ 

2320    El  Paso.  TX.  El  Paso.  TX  

2330    Elkhart-Goshen,  IN,  Elkhart,  IN  """"" 

2335     Elmira,  NY,  Chemung.  NY 

2340    Enid,  OK,  GarfieW.  OK  „ 

2360    Erie,  PA,  Erie.  PA  [ 

2400    Eugene-SpongfieW,  OR,  Lane,  OR  

2440    Evansville-Henderson.  IN-KY.  Posey,  IN,  Vanderburgh, 

IN,  Warrick,  IN.  Henderson,  KY  

2520    Fargo-Moorhead,  ND-MN,  Clay,  MN,  Cass,  ND  

2560    Fayetteville.  NC,  Cumberland.  NC  

2580    FayetteviUe-Springdale-Rogers,  Afl,  Benton,  AR,  WasTK 

ington.  AR  

2620    Flagstaff.  AZ-UT,  Coconino.  AZ,  Kane,  UT 

2640    Flint.  Ml.  Genesee.  Ml  

2650    Ftorence.  AL.  Cofcert,  AL.  Lauderdale,  AL  ..."...... 

2655    Ftorence,  SC,  Ftorence,  SC  

2670    Fort  Cofljns-Loveland,  CO,  Larimer,  CO  

2680    Ft  Lauderdale.  FL.  Broward,  FL* 

2700    Fort  Myefs-Cape  Coral,  FL.  Lee.  FL  !..".!".. 

2710    Fort  Pierce-Port  St.  Lude.  FL.  Martin.  FL,  St.  Lucie  FL 
2720    Fort   Smith,    AR-OK,    Crawtord,    AR,    Sebastian.    AR, 

Sequoyah,  OK 

2750    Fort  Warton  Beach.  FL.  Okatoosa.  FL "'"'^'"'"". 

2760    Fort  Wayne.  IN,  Adams.  IN,  Allen.  IN.  DeKalb.  IN.  Hun- 
tington. IN.  We«s.  IN,  Whitley,  IN  

2800    Forth   Worth-Arlington,   TX   Hood.   TX,   Johnson,   TX. 

Parker,  TX,  Tarrant.  TX*  

2840    Fresno.  CA.  Fresno.  CA,  Madera.  CA  ^ 

2880    Gadsden,  AL,  EtO¥»ah,  AL 

2900    Gainesville,  FL.  Alachua.  FL  '. "[, 

2920    Galveston-Texas  City,  TX.  Galveston.  TX  .'"'"  

2960    Gary.  IN  Lake,  IN.  Porter.  IN 

2975    Glens  Falls.  NY,  Warren,  NY,  Washington,  NY  .. 

2980    Goidsboro.  NC,  Wayne.  NC  

2985    Grand  Forks.  ND-MN,  Pok,  MN,  Grand  Forks,  ND 

2995    Grand  Junctxxi,  CO,  Mesa.  CO  

3000    Grand  Rapids^uskegon-Holland,  Ml,  Aitegan,  Ml.  Kent. 

Ml,  Muskegon,  Ml,  Ottawa.  Ml 

3040    Great  Fails.  MT,  Cascade,  MT  

3060    Greeley.  CO.  WeW.  CO '. 

3080    Green  Bay.  WI.  Brown.  WI  !."."."""" 

3120    Greensboro- Winston-SalenvHigh  Point,  NC,  Alamance! 
f^.  Davidson.  NC.  Davie,  NC,  Forsyth,  NC,  GuiMord 

NC.  Randolph,  NC,  Stokes,  NC,  Yadkin,  NC* 

GreenviHe,  NC.  Pitt.  NC 

GreenviHe-Spartanburg-AnderBon.   SC.   Anderson.   Sc! 
Cherokee,     SC.     Greenville.     SC.     Pickens.     SC. 

Spartanburg,  SC  

Hagerstown,  MD.  Washington,  MD  !.™!!Z!.."!. 

Hamitton-MkJdtefown,  OH,  Butter.  OH ™"...!!!!!!.. 

Harrisburg-Lebanon-Carltste.  PA,  Cunibertjwid.  PA,  Dai^ 
phin,  PA,  Lebanon,  PA,  Perry.  PA 


Index 


3150 
3160 


3180 
3200 
3240 


Physical  ther- 
apy 


0.9635 
0.8941 
0.8450 
0.7910 

1.0246 
0.8885 

1.0809 
0.7801 
0.9068 
0.8176 
0.9491 
1.0673 
0.8747 
0.9539 
0.8871 
0.8484 
0.7924 
0.9232 
1.1360 

0.9054 
0.9117 
0.9078 

0.7277 
0.9090 
1.1337 
0.8001 
0.8662 
1.0646 
1.0632 
0.9104 
1.0250 

0.7926 
0.9265 

0.8870 

1.0233 
1.1265 
0.8951 
0.9509 
1.1064 
0.9717 
0.8630 
0.8459 
0.9082 
0.8402 

1.0199 
0.8750 
0.9767 
0.9110 


0.9388 
0.9150 


0. 

0.9248 

0.9565 

1.0238 


47.30 
44.47 
42.48 
40.28 

49.78 
44.25 

52.07 
39.84 
44.99 
41.36 
46.71 
51.52 
43.68 
46.91 
44.19 
42.61 
40.34 
45.66 
54.31 

44.93 
45.19 
45.03 

37.70 
45.08 
54.22 
40.65 
43.34 
51.41 
51.35 
45.14 
49.80 

40.34 
45.79 

44.18 

49.73 
53.93 
44.51 
46.78 
53.19 
47.63 
43.21 
42.51 
45.05 
42.28 

49.59 
43.70 
47.83 
45.16 


46.29 
45.32 


44.70 
45.72 
47.01 

49.75 


Occu- 
pational ther- 
apy 


44.86 
42.18 
40.29 
38.21 

47.22 
41.97 

49.36 
37.79 
42.67 
3923 
44.31 
48.87 
41.44 
44.49 
41.91 
40.42 
38.26 
43.31 
51.52 

42.62 
42.86 
42.71 

35.76 
42.76 
51.43 
38.56 
41.11 
48.76 
48.71 
42.81 
47.23 

38.27 
43.43 

41.91 

47.17 
51.15 
42.22 
44.38 
50.45 
45.18 
40.98 
40.32 
42.73 
40.11 

47.04 
41.45 
45.37 
42.84 


43.91 
42.99 


42.40 
43.37 
44.50 

47.19 


Speech  lan- 
guage 
pathotogy 


43.16 
40.58 
38.76 
36.75 

45.42 
40.37 

47.51 
36.35 
41.05 
37.74 
42.62 
47.01 
39.86 
42.80 
40.32 
38.88 
36.81 
41.66 
49.56 

41.00 
41.23 
41.09 

34.40 
41.13 
49.47 
37.09 
39.54 
46.91 
46.86 
41.18 
45.44 

36.81 
41.78 

40.32 

45.37 
49.20 
40.62 
42.69 
48.53 
43.46 
39.43 
38.79 
41.10 
38.58 

45.25 
39.87 
43.65 
41.21 


42.24 
41.36 


40.79 
41.72 
42.90 

45.39 


Respiratory 
therapy 


37.34 
35.11 
33.53 
31.80 

39.30 
34.93 

41.11 

31.45 

35.5 

32.65 

36.88 

40.67 

34.49 

37.03 

34.88 

33.64 

31.84 

36.04 

42.88 

35.47 
35.67 
35.55 

29.77 
35.59 
42.80 
32.09 
34.21 
40.58 
40.54 
35.63 
39.31 

31.85 
36.15 

34.88 

39.26 
42.57 
35.14 
36.93 
41.99 
37.60 
34.11 
33.56 
35.56 
33.38 

39.15 
34.50 
37.76 
35.65 


36.54 
35.78 


35.29 
36.10 
37.11 

39.27 


\ 


3283 

3285 
3290 

3320 
3350 
3360 

3400 

3440 
3480 


3500 
3520 
3560 
3580 
3600 

3605 
3610 
3620 
3640 
3660 


3680 
3700 
3710 
3720 

3740 
3760 


3800 
3810 
3840 

3850 
3870 
3880 

3920 
3960 
3980 
4000 
4040 

4080 
4100 
4120 
4150 
4200 
4243 
4280 


4320 
4360 
4400 

4420 

4480 


Urt)an  area  (constituent  counties  or  county  equivalents) 


Hartford,  CT,  Hartford,  CT,  Litchfiekl,  CT,  Middlesex. 

CT.  Tolland.  CT*  

Hattiesburg.  MS,  Forrest.  MS,  Lamar.  MS 

Hickory-Morganton-Lenoir,  NC.  Alexander,  NC.  Burke. 

NC.  CakJwell,  NC,  Catawba,  NC  

Honolulu,  HI,  Honolulu,  HI '  

Houma,  LA,  Lafourche,  LA,  Tenebonne,  LA 

Houston.  TX,  Chambers,  TX,  Fort  Bend,  TX,  Hanis,  TX, 

Uberty,  TX.  Montgomery.  TX,  Waller,  TX*  

Huntington-Ashland.  WV-KY-OH.  Boyd.  KY,  Carter,  KY, 

Greenup,  KY,  Lawrence,  OH,  Cabell,  WV,  Wayne,  WV 

Huntsville,  AL,  Limestone.  AL,  Madison,  AL  

Indianapolis.  IN,  Boone.  IN.  Hamilton.  IN,  Hancock,  IN, 

Hendricks,  IN.  Johnson,  IN.  Madison,  IN,  Marion,  IN. 

Morgan,  IN,  Shelby,  If^  

Iowa  City,  lA,  Johnson.  lA 

Jackson.  Ml.  Jackson,  Ml  

Jackson,  MS.  Hinds,  MS,  Madison,  MS,  Rankin,  MS 

Jackson,  TN,  Madison,  TN  

Jacksonvilte,  FL,  Clay,  FL,  Duval,  FL,  Nassau,  FL,  St 

Johns,  FL  

Jacksonville,  NC,  Onslow.  NC 

Jamestown,  NY,  Chautaqua.  NY 

Janesville-Betoit.  WI.  Rock,  WI  

Jersey  City,  NJ,  Hudson,  K} 

Johnson    City-Kingsport-Bristol,    TN-VA,    Carter.    TN, 

Hawkins,  TN,  Sullivan,  TN.  Unicoi,  TN,  Washington. 

TN.  Bristol  City.  VA,  Scott,  VA,  Washington,  VA 

Johnstown,  PA.  Camt>ria,  PA,  Somerset,  PA  

Jonesboro,  AR  

Joplin,  MO,  Jasper,  MO,  Newton,  MO  

Kalamazoo-Battlecreek,  Ml,  Calhoun.  Ml,  Kalamazoo, 

Ml,  Van  Buren,  Ml  

Kankakee,  IL.  Kankakee,  IL  

Kansas  City,  KS-MO,  Johnson,  KS,  Leavenworth.  KS. 

Miami.  KS.  Wyandotte,  KS,  Cass,  MO,  Clay,  MO, 

Clinton,  MO,  Jackson,  MO,  Lafayette,  MO,  Platte.  MO, 

Ray,  MO* 

Kenosha,  WI,  Kenosha,  WI 

Kilteen-Temple,  TX.  Bell.  TX,  Coryell,  TX  

Knoxville,  TN,  Anderson,  TN,  Btount,  TN,  Kixw.  TN. 

Loudon.  TN.  Sevier,  TN.  Union,  TN 

Kokomo,  IN,  Howard,  IN,  Tipton,  IN 

La  Crosse,  WI-MN,  Houston,  MN,  La  Crosse,  WI 

Lafayette.  LA.  Acadia,  LA,  Lafayette.  LA,  St.  Larxlry,  LA. 

St  Martin,  LA  

Lafayette.  IN.  Clinton,  IN,  Tippecanoe.  IN  

Lake  Charles,  LA.  Cateasieu,  LA  

Lakeland-Winter  Haven,  FL.  Poic.  FL 

Lancaster,  PA,  Lancaster,  PA 

Lansing-East    Lansing,    Ml,    Clinton,    Ml.    Eaton.    Ml, 

Ingham,  Ml  

Laredo,  TX,  Webb,  TX 

Las  Cnxes,  NM,  Dona  Ana.  NM „ 

Las  Vegas.  NV-AZ.  Mohave.  AZ.  Claik.  NV.  Nye,  NV*  .. 

Lawrence,  KS.  Douglas.  KS  

Lawton.  OK,  Comanche.  OK  

LewistorvAutxim.  ME,  Androscoggin,  ME 

Lexington.  KY,  Bourtwn,  KY,  ClarK  KY.  Fayette,  KY, 

Jessamine.  KY.  Madison,  KY,  Scott,  KY,  Woodford, 

KY 

Uma,  OH,  Allen,  OH.  Auglaize,  OH  _ 

Lincoln.  NE,  Lancaster.  NE  

Little  Rock-North  Littto  Rock,  AR,  Fauloier.  AR,  Lonoke. 

AR.  Pulaski,  AR,  Saline,  AR  

Longview-Marshall,    TX,    Gregg,    TX.    Harrison,    TX, 

Upshur.  TX  

Los  Angeles-Long  Beach,  CA,  Los  Angeles,  CA*  


dex 

Physk:al  ther- 
apy 

Occu- 
pottonal  ther- 
apy 

Speech  lan- 
pamo^ 

Respiratory 
therapy 

12465 

58.81 

55.78 

53.66 

46.42 

0.7309 

37.84 

35.89 

34.52 

29.87 

0.8694 

43.47 

41.23 

39.66 

34.32 

1.1552 

56.92 

53.99 

51.93 

44.93 

0.7915 

40.30 

38.23 

36.77 

31.82 

1.0079 

49.10 

46.57 

44.80 

38.76 

0.9247 

45.72 

43.37 

41.72 

36.09 

0.8271 

41.75 

39.60 

38.09 

32.96 

0.9981 

48.70 

4620 

44.44 

38.45 

0.9435 

46.48 

44.09 

42.41 

36.70 

0.9117 

45.19 

42.86 

4123 

35.67 

0.7946 

40.43 

38.35 

36.89 

31.91 

0.8354 

42.09 

39.92 

38.40 

33.33 

0.9158 

45.36 

43.02 

41.39 

35.81 

0.7111 

37.03 

35.12 

33.79 

2923 

0.7731 

39.55 

37.52 

36.09 

3122 

0.8713 

43.55 

41.30 

39.73 

34.38 

1.1472 

54.77 

51.95 

49.97 

4324 

0.8954 

44.53 

4223 

40.63 

35.15 

0.8464 

42.53 

40.34 

38.81 

33.58 

0.7277 

37.70 

35.76 

34.40 

29.77 

0.7698 

39.42 

37.39 

35.97 

31.12 

1.0625 

51.32 

48.68 

46.83 

40.52 

0.9187 

45.47 

43.13 

41.49 

35.90 

0.9553 

46.96 

44.55 

42.85 

37.07 

0.9217 

45.60 

4325 

41.60 

36.00 

1.0474 

50.71 

48.10 

4627 

40.03 

0.8569 

42.96 

40.75 

3920 

33.92 

0.8658 

43.32 

41.09 

39.53 

3420 

0.8686 

43.44 

4120 

39.63 

3429 

0.8228 

41.57 

39.43 

37.93 

32.82 

0.8851 

44.11 

41.84 

4025 

34.82 

0.8098 

41.04 

38.93 

37.45 

32.40 

0.8843 

44.07 

41.81 

4022 

34.80 

0.9659 

47.39 

44.95 

4324 

37.42 

1.0089 

49.14 

=     46.61 

44.84 

38,80 

0.7129 

37.10 

35.19 

33.86 

2929 

0.8564 

42.94 

40.73 

39.18 

33.90 

1.0956 

52.67 

49.96 

48.06 

41.58 

0.8665 

43.35 

41.12 

39.56 

3422 

0.8431 

42.40 

4022 

38.69 

33.47 

0.9484 

46.68 

4428 

42.60 

36.85 

0.8359 

42.11 

39.94 

38.42 

3324 

0.8801 

43.90 

41.64 

40.06 

34.66 

0.9234 

45.66 

43.31 

41.67 

36.05 

0.8665 

43.35 

41.12 

39.56 

3422 

0.8713 

43.55 

41.30 

39.73 

34.38 

12441 

58.71 

55.69 

53.57 

46.35 

IMI 
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4520 

4600 
4640 

4680 

4720 
4800 
4840 


4880 
4890 
4900 
4920 

4940 
5000 

5015 

5080 

5120 


5160 
5170 
5190 
5200 
5240 

5280 
5330 
5345 
5360 


5380 

5483 

5623 
5660 


5600 


5640 

5660 
5720 


5775 
5790 
5800 
5880 


5010 
5620 


Urban  area  (constituent  counties  or  county  equivalents) 


Louisviie,  KY-IN.  Ctefk.  IN.  Floyd,  IN.  Hantaon.  IN. 

Scott  IN.  Bulitt  KY.  Jefferson.  KY.  OWham.  KY 

Lubbock.  TX.  Lubbock,  TX  

Lynchburg,  VA,  Amherst  VA.  Bedtord.  VA.  Bedford  City. 

VA.  Cainpbel.  VA.  Lynchburg  City.  VA  „ 

Macon.  GA.  Biib,  GA.  Houston.  GA,  Jones,  GA,  Peach. 

GA.  TvKiggs.  GA  

Madbon.  Wl.  Dane.  Wl  

MansfieW.  OH.  Crawford.  OH.  RicNand.  OH 

Mayaguez.     PR.     Anasco.     PR.     Cabo     Rojo.     PR. 

Hormigueros,  PR.  Mayaguez.  PR.  Sabana  Grande. 

PR,  San  German.  PR'  

McAlen-Edmburg-Mission.  TX.  Hidalgo.  TX  

Medford-Ashland.  OR.  Jackson.  OR  _ 

Me*»ume-Titusvilte-Paim  Bay.  FL.  Brevard  Fl 

Memphis,   TN-AR-MS.   Crittenden.  AR.   DeSoto,  MS, 

Fayette,  TN.  Shetoy.  TN.  Tpton.  TN* 

Merced,  CA.  Merced,  CA  

Miami,  FL.  Dade.  FL*  

Middtesex-Somerset-Hunterdon.    NJ,    Hunterdon,    NJ, 

Middtesex.  NJ,  Somerset  NJ*  

M»waticee-Wati(esha.  Wl.  Milwaukee,  Wl,  Ozaukee,  Wl, 

Washington.  Wl,  Waukesha.  Wl* 

Mnwapoiis-St  Paul,  MN-W1,  Anoka.  MN,  Carver.  MN, 

Chisago.  MN.  Dakota.  MN.  Hennepin.  MN.  Isanti.  MN. 

Ramsey.  MN,  Scott  MN,  Sherburne.  MN.  Washington. 

MN.  Wnght  MN,  Pierce.  Wl.  St  Croix.  Wl*  

Mobile.  AL.  BaWwin.  AL,  Mobile,  AL „ 

Modesto,  CA,  Stanislaus,  CA  

MonmoutfvOcean,  NJ,  Monmouth,  NJ,  Ocean,  NJ* 

Monroe,  LA.  Ouachita.  LA  

Mon«gomefy.  AL.  Autauga.  AL.  Elmore.  AL.  Monigom- 

•y.AL 

Munde,  IN,  Detawaie,  IN  

Myrtle  Beach.  SC.  Horry.  SC  

Naples.  FL.  Collier.  FL 

Nashviie.  TN,  Cheatham.  TN.  Davidson.  TN.  Dicksoa 

TN.   Robertson.   TN.   Rutherford  TN.   Sumner,  TN. 

Wilamson.  TN.  Wilson.  TN* _ 

Nassau-Sufk*.  NY.  Nassau.  NY,  Suflofc.  NY*  „.... 

New       Haven-Bridgeport-Stamford-Danbury-Watefbury. 

CT  Fairliekl.  CT  New  Haven.  CT*  

New  London-Non*fch,  CT.  New  London.  CT 

Orleans.     LA,     Jeflerson.     LA.     Orleans.     LA. 

Plaquemines.  LA.  St  Bernard.  LA.  St  Charles,  LA.  St 

Jamas.  LA.  St  John  The  Baptist  LA.  St  Tammany. 

LA* „ 


Index 


New  York,  NY.  Bronx.  NY.  Kings.  NY.  New  York.  NY, 

Pumam.  NY.  Queens.  NY.  Rkivnond.  NY.  Roddand. 

NY.  Westehester.  NY* 

Newark.  NJ,  Essex.  NJ.  Morris.  NJ.  Sussex.  NJ.  [Man, 

NJ.  Warren.  NJ*  „ 

Newburgh.  NY-PA.  Orange.  NY.  Pike.  PA  

Norfofc-Virginia      BeactvNewport      News.      VA-NC. 

CunHuck,  NC.  Chesapeake  City.  VA.  Gtoucester.  VA. 

Hampton  City.  VA,  isJe  of  Wight  VA.  James  City.  VA. 

Mathews.  VA,  Newport  News  City.  VA.  Nortofc  City. 

VA.  Poquoson  City,  VA.  Portsmouth  City,  VA,  Suffofc 

City.  VA,  Virginia  Beach  City.  VA,  Williamsburg  City. 

VA.  York,  VA* _ 

Oakland.  CA.  Alameda.  CA,  Contra  Coela.  CA* 

Ocala,  FL,  Mtrton,  FL 

Odassa-MWtand.  TX.  Ector.  TX.  Mhteid.  TX  

Oklahoma  CHy.  OK.  Canadwi,  OK,  Clevetend.  OK. 

Logan.     OK.      McCtein.     OK.     Oklahoma.     OK. 

Pottawatomie.  OK* 

Olympia.  WA,  Thurston.  WA  _' .3. 

Omaha.  NE-M.  Pottawattamie.  lA.  Cass.  NE,  Dougfas. 

NE.  Sarpy.  NE.  Washington.  NE 


0.9522 
0.8577 

0.8116 

0.8894 
1.0100 
0.8691 


0.4248 
0.8552 
1.0148 
0.9140 

0.8231 
1.0744 
1.0017 

1.0969 

0.9721 


1.0862 
0.8044 
1.0684 
1.0919 
0.8276 

0.7938 
0.9791 
0.7852 
1.0280 


0.9153 
1.3654 

1.2805 
1.2359 


0.9368 


1.4266 

1.1855 

1.( 


0.8414 
1.5110 
0.9177 
0.8549 


0.8437 
1.0774 

0.9566 


PhysKtd  ther- 
apy 


46.84 
42.99 

41.12 

4426 
49.19 
43.05 


26.20 
42.89 
49.38 
45.28 

41.59 
51.81 
48.85 

52.72 

47.65 


52.29 
40.82 
51.56 
52.52 
41.77 

40.38 
47.93 
40.04 
49.92 


45.34 
63.64 

60.19 
58.37 


46.21 


66.13 

56.32 
52.40 


Occu- 
patxxial  ther- 
apy 


42.33 
69.56 
45.43 
42.88 


42.42 
51 J3 

46.97 


44.43 
40.78 

38.00 

42.00 
46.66 
40.83 


24.86 
40.68 
46.84 
42.96 

39.45 
49.14 
46.34 

50.01 

45.19 


49.60 
3a72 
48.91 
49  J2 
39.62 

38.31 
45.46 
37.98 
47.35 


43.00 
60.37 

57.09 
55.37 


43.83 


62.73 

53.43 
49.70 


Speech  lan- 
guage 
pathology 


40.15 
65.98 
43.09 
40.67 


40.24 
49.26 

44.55 


42.74 
39.23 

37.52 

40.41 
44.88 
39.28 


23.90 
39.14 
45.06 
41.32 

37.94 
47.27 
44.57 

48.11 

43.47 


47.71 
37.25 
47.05 
47.92 
38.11 

36.86 
43.73 
36.54 
45.55 


41.37 
58.07 

54.92 
53.26 


42.16 


60.34 

51.39 
47.81 


38.62 
63.47 
41.46 
38.13 


3&71 
47  J8 

42.86 


Respiratory 
therapy 


36.98 
33.94 

32.46 

34.96 
38.83 
33.99 


20.68 
33.86 
38.99 
35.75 

32.83 
40.90 
38.56 

41.62 

37.61 


41.28 
3223 
40.73 
41.46 
32.97 

31.80 
37.84 
31.61 
38.41 


35.79 
50.24 

47.52 
46.08 


36.48 


52.21 

44.47 
41,36 


33.42 
54.92 
35.87 
33.86 


33.49 
41.00 

37.08 
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5945 
5960 

5990 
6015 
6020 

6080 
6120 
6160 


6200 
6240 
6280 

6323 
6340 
6360 

6403 

6440 


6483 

6520 
6560 
6580 
6600 
6640 


6660 
6680 
6690 
6720 
6740 

6760 


6780 

6800 

6820 
6840 

6880 
6895 
6920 

6960 

6980 
7000 
7040 


7080 
7120 
7160 


Diban  area  (constituent  counties  or  county  equivalents) 


Orange  County,  CA.  Orange,  CA* 

Orlando.  FL.  Lake.  FL.  Orange.  FL,  Osceola.  FL.  Semi- 
nole. FL*  

Owensboro.  KY,  Daviess,  KY 

Panama  City,  FL,  Bay,  FL  

ParkersburghMarietta,  WV-OH,  Washington,  OH.  Wood. 
WV 

Pensacola.  FL.  Escambia,  FL,  Santa  Rosa,  FL 

Peoria-Pekin,  IL,  Peoria,  IL,  Tazewell,  IL,  Woodford.  IL  .. 

Philadelphia,  PA-fW,  Burlington.  NJ.  Camden.  NJ. 
Gloucester,  NJ,  Salem,  NJ,  Bucks,  PA,  Chester,  PA. 
Delaware,  PA,  Montgomery,  PA,  Philadelphia,  PA* 

Phoenix-Mesa,  AZ,  Maricopa,  AZ,  PInaJ,  AZ*  

Pine  Bluff,  AR.  Jefferson,  AR  

Pittsburgh,  PA.  Allegheny.  PA.  Beaver,  PA.  Butler.  PA, 
Fayette,  PA,  Washington,  PA.  Westmoreland.  PA* 

PittsfieW.  MA,  Berkshire,  MA 

Pocatello,  ID,  Bannock,  ID  

Ponce,  PR,  Guayanilla,  PR,  Juana  Diaz.  PR,  Penuelas. 
PR,  Ponce,  PR,  Villalba.  PR,  Yauco.  PR '  

Portland,  ME.  Cumberland.  ME.  Sagadahoc,  ME.  York. 
ME  ; 

Portland-Vancouver,  OR-WA.  Clackamas,  OR.  Colum- 
bia, OR,  Multnomah.  OR,  Washington.  OR.  Yamhill. 
OR,  Clark.  WA*  :. 

Providence-Wanwick.  Rl.  Bristol,  Rl,  Kent,  Rl,  Newport. 
Rl,  Providence.  Rl,  Washington.  Rl 

Provo-Orem,  UT,  Utah,  UT 

Pueblo,  CO,  Puebk),  CO 

Punta  Gorda,  FL,  Charlotte,  FL 

Racine,  Wl  Racine,  Wl  

Raleigh-Durham-Chapel  Hill.  NC,  Chatham,  NC,  Dur- 
ham, NC,  Franklin,  NC.  Johnston,  NC,  Orange,  NC. 
Wake,  NC 

Rapid  City,  SD,  Pennington.  SD  

Reading,  PA,  Berks,  PA  

Redding,  CA,  Shasta,  CA 

Reno,  NV,  Washoe,  NV 

Richland-Kennewick-Pasco,  WA,  Benton.  WA.  Franklin. 
WA 

Richmond-Petersburg.  VA.  Charles  City  County.  VA. 
Chesterfiekj,  VA,  Cotonial  Heights  City,  VA,  DinwkJdie, 
VA,  Goochland,  VA,  Hanover,  VA,  Henrico.  VA,  htope- 
well  City,  VA.  New  Kent,  VA.  Petersburg  City.  VA. 
Powhatan,  VA,  Prince  George,  VA,  Richmond  City. 
VA 

RiverskJe-San  Bernardino.  CA.  Riverside.  CA.  San 
Bernardino.  CA*  

Roanoke,  VA,  Botetourt,  VA,  Roanoke,  VA,  Roanoke 
City.  VA.  Salem  City.  VA 

Rochester,  MN,  Olmsted,  MN  

Rochester,  NY,  Genesee,  NY,  Livingston,  1^.  Monroe, 
NY,  Ontario,  NY,  Orleans,  NY,  Wayne,  NY*  

Rocktord,  IL,' Boone.  IL,  Ogle,  IL,  Winnebago,  IL 

Rocky  Mount  NC.  Edgecomtje,  NC,  Nash,  NC 

Sacramento,  CA,  El  Dorado,  CA.  Placer,  CA,  Sac- 
ramento, CA* 

Saginaw-Bay  City-Midland,  Ml.  Bay.  Ml.  Midland.  Ml. 
Saginaw,  Ml  

St.  CkMxJ.  MN,  Benton,  MN.  Steams.  MN 

St.  Joseph,  MO,  Andrews,  MO.  Buchanan.  MO  

St  Louis.  MO-IL,  Clinton.  IL,  Jersey,  IL,  Madison.  IL, 
Monroe,  IL,  St.  Clair,  IL.  Franklin.  MO,  Jefferson,  MO. 
Lincoln,  MO,  St.  Charies,  MO.  St  Louis.  MO.  St. 
Louis  City.  MO,  Warren,  MO*  

Salem,  OR,  Marion,  OR.  Polk.  OR 

Salinas,  CA,  Monterey,  CA 

Salt  Lake  City-Ogden.  UT,  Davis,  UT,  Salt  Lake.  UT. 
Weber,  UT*  


Index 


1.2061 

0.9545 
0.7635 
0.8125 

0.7939 
0.8267 
0.8975 


1.1326 
0.9888 
0.7948 

0.9778 
1.0636 
0.8854 

0.4722 

0.9695 


1.1324 

1.1180 
1.0196 
0.8350 
0.8419 
0.8905 


0.9805 
0.8522 
0.9520 
1.1697 
1.1105 

1.0049 


PhysKal  ther- 
apy 


0.9267 

1.1468 

0.8771 
1.0511 

0.9725 
0.9065 
0.9026 

1.2449 

0.9688 
0.9532 
0.8619 


0.9093 
0.9805 
1.3912 

0.9754 


57.16 

46.93 
39.16 
41.15 

40.40 
41.73 
44.61 


54.17 
48.32 
40.43 

47.88 
51.37 
44.12 

28.12 

47.54 


54.17 

53.58 
49.58 
42.07 
42.35 
44.33 


47.99 
42.77 
46.83 
55.68 
53.27 

48.98 


Oocu- 
patk}nal  ther- 
apy 


45.80 

54.75 

43.78 
50.86 

47.66 
44.98 
44.82 

58.74 

47.51 
46.88 
43.16 


45.09 
47.99 
64.69 

47.78 


54.22 

44.51 
37.15 
39.04 

38.32 
39.58 
42.32 


51.39 
45.84 
38.35 

45.41 
48.72 
41.85 

26.68 

45.09 


51.38 

50.82 
47.03 
39.90 
40.17 
42.05 


45.52 
40.57 
44.42 
52.82 
50.53 

46.46 


43.44 

51.93 

41.53 
48.24 

4521 
42.66 
42.51 

55.72 

46.07 
44.46 
40.94 


42.77 
45.52 
61.36 

45.32 


Speech  lan- 
guage 
pattioiogy 


52.16 

42.82 
35.73 
37.55 

36.86 
38.08 
40.71 


49.43 
44.09 
36.89 

43.69 
46.87 
4026 

25.66 

43.38 


49.42 

48.89 
45.24 
38.39 
38.64 
40.45 


43.79 
39.02 
42.73 
50.81 
48.61 

44.69 


41.79 
49.96 


Respiratory 
tf>erapy 


45.13 

37.05 
30.92 
32.49 

31.89 
32.95 
3522 


42.77 
38.15 
31.92 

37.80 
40.55 
34.83 

2220 

37.53 


42.76 

42.30 
39.14 
3321 
33.43 
34.99 


37.88 
33.76 
36.97 
43.96 
42.06 

38.67 


36.16 
4322 


39.95 
46.09 

34.56 
39.88 

43.49 
41.04 
40.90 

37.63 
35.51 
35.38 

53.60 

46.37 

43.35 
42.77 
39.38 

37.51 
37.01 
34.08 

41.14 
43.79 
59.03 

35.60 
37.88 
51.07 

43.60 


37.72 
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7200 
7240 

7320 
7360 

7400 
7440 


7460 

7480 

7485 
7490 
7500 
7510 
7520 

7560 

7600 

7610 
7620 
7640 
7680 

7720 
7760 
7800 
7840 
7880 
7920 

8003 

8050 
8080 

8120 
8140 
8160 

8200 
8240 
8280 

8320 
8360 
8400 
8440 
8480 
8520 
8560 

8600 
8640 
8680 

8720 
8735 
8750 


Urban  area  (constituent  counties  or  county  equivalents) 


San  Angeto,  TX,  Tom  Green.  TX  

San  Antonio.  TX.  Bexar,  TX.  Coirnal.  TX.  Guadalupe. 
TX,  Wilson,  TX* 

San  Diego.  CA,  San  Diego,  CA* 

San  Frandsco.  CA,  Marin,  CA,  San  Francisco,  CA,  San 
Mateo,  CA* 

San  Jose,  CA,  Santa  Clara.  CA* 

San  JuarvBayamon,  PR,  Aguas  Buenas.  PR, 
Barceloneta,  PR,  Bayamon,  PR,  Canovanas.  PR, 
Carolina,  PR.  Catano.  PR.  Ceiba.  PR,  Comerio,  PR, 
Corozal,  PR.  Dorado.  PR.  Fajardo.  PR.  Florida,  PR, 
Guaynabo.  PR.  Humacao.  PR.  Juncos.  PR.  Los 
Piedras.  PR.  Loiza,  PR.  Luguillo,  PR,  Manati,  PR. 
Morovis.  PR.  Naguabo.  PR.  Naranjito,  PR,  Rio 
Grande,  PR.  San  Juan.  PR.  Toa  Alta.  PR.  Toa  Baia, 
PR.  Trujilk)  Alto,  PR.  Vega  Alta.  PR.  Vega  Baja,  PR, 
Yabocoa.  PR'  * 

San  Luis  Otxspo-Atascadero-Paso  Robles.  CA.  San  Luis 
Ob«spo,  CA  

Santa  Bart>ara-Santa  Maria-Lonipoc.  CA,  Santa  Bar- 
bara, CA  

Santa  Cmz-Watsonvilte.  CA.  Santa  Cniz,  CA 

Santa  Fe,  NM,  Los  Alanxis,  NM.  Santa  Fe.  NM 

Santa  Rosa,  CA,  Sonorna,  CA 

Sarasota-Bradenton,  FL,  Manatee,  FL,  Sarasota,  FL 

Savannah,  GA.  Bryan.  GA.  Chatham.  GA,  EHIngham, 
GA  

Scrantoo-Wilkes-Barre-Hazleton,  PA,  Columbia.  PA, 
Lackawanna.  PA.  Luzerne,  PA,  Wyoming.  PA 

Seattle-Bellevue-Everett.  WA.  Island.  WA.  King.  WA, 
Snohomish,  WA*  

Sharon,  PA.  Mercer.  PA "...., 

Sheboygan,  Wl.  Sheboygan,  Wl  Z" 

Sherman-Denison,  TX,  Grayson,  TX 

Shrevepon-Bossier  City,  LA,  Bossier,  LA,  Caddo,  LA, 
Webster,  LA  

Sioux  City,  lA-NE.  Woodbury.  lA.  Dakota,  NE  

Sioux  Falls,  SD,  Lincoln,  SD.  Minnehaha.  SD  

South  Bend,  IN,  St.  Joseph.  IN  

Spokane.  WA,  Spokane,  WA  

SpringfiekJ.  IL.  MenanJ.  IL.  Sangamon.  IL  

SpringlieU.  MO.  Chnstian.  MO.  Greene.  MO.  Webster, 
MO 


Springfield.  MA.  Hampden.  MA,  Hampshire,  MA 

State  College.  PA,  Centre.  PA  

Steubenville-Wetrton.  OH-WV.  Jefferson,  OH,  Brooke. 

WV,  Hancock.  WV  „„ 

Stockton-Lodi.  CA,  San  Joaquin,  CA  

Sumter,  SC,  Sumter.  SC  

Syracuse.  NY,  Cayuga,  NY,  Madnon,  NY.  Onondaga, 

NY.  Oswego.  NY 

Tacoma,  WA.  Pierce.  WA „ 

Tallahassee,  FL.  Gadsden,  FL.  Leon,  FL  

Tampa-St   Petersburg-Clearwater.   FL,   Hernando.   FL, 

HHIsborough.  FL.  Pasco.  FL.  PineHas.  FL* 

Terre  Haute.  IN.  Clay.  IN.  Vermillwn.  IN.  Vigo.  IN 

Texarkana,  AR-Texarkana.  TX.  MHIer.  AR.  Bowie,  TX  .... 

Toiedo.  OH.  Fulton,  OH.  Lucas,  OH,  Wood,  OH 

Topeka,  KS.  Shawnee.  KS „. 

Trenton.  NJ.  Mercer,  NJ 

Tucson,  AZ.  Pima.  AZ 

Tulsa.  OK,  Creek,  OK.  Osage.  OK.  Rogers.  OK.  Tutea! 

OK.  Wagoner,  OK  

Tuscakjosa.  AL,  Tuscakwsa.  AL Z... 

Tyler.  TX.  Smith.  TX  

Utica-Rome.  NY.  Herkimer,  NY.  Oneida.  NY 

VatefO-FairliekW^apa.  CA.  Napa,  CA,  Solano.  CA 

Ventura.  CA.  Ventura,  CA  

Victoria.  TX.  Victoria,  TX  ...._ „... 


Index 


0.7637 

0.8456 
1.2230 

1.4373 
1.4634 


0.4542 
1.1653 


1.1331 

54.19 

1.3627 

63.53 

1.0909 

52.48 

1.2586 

59.30 

0.9866 

48.24 

0.9725 


0.8821 


0.8331 
1.1420 
0.7760 

0.9469 
1.0946 
0.8379 

0.9323 
0.8659 
0.8570 
1.0443 
1.0166 
1.0633 
0.9140 

0.8159 
0.7846 
1.0075 
0.8480 
1.4057 
1.1545 
0.8459 


Physical  ther- 
apy 


39.17 

42.50 
57.85 

66.57 
67.63 


Occu- 
pational ther- 
apy 


27.39 
55.50 


47.66 


43.98 


1.1474 

54.78 

0.8955 

44.53 

0.7825 

39.93 

0.8682 

43.42 

0.9433 

46.47 

0.8379 

42.19 

0.8688 

43.44 

1.0013 

48.83 

1.0607 

51.25 

0.8740 

43.66 

0.7885 

40.18 

1.0670 

51.51 

0.9614 

47.21 

41.99 
54.56 
39.67 

46.62 
52.63 
42.19 

46.03 
43.33 
42.96 
50.58 
49.46 
51.35 
45.28 

41.29 
40.02 
49.09 
42.60 
65.28 
55.06 
42.51 


37.15 

40.31 
54.87 

63.14 
64.15 


Speech  larv 

guage 
pathology 


25.98 

52.65 

51.40 
60.26 
49.78 
56.25 
45.75 

45.21 

41.72 

51.96 
42.24 
37.88 
41.19 

44.08 
40.02 
41.21 
46.32 
48.61 
41.41 

38.11 
48.85 
44.78 

39.83 
51.75 
37.63 

44.22 
49.92 
40.02 

43.66 
41.10 
40.75 
47.98 
46.91 
48.71 
42.95 

39.17 
37.96 
46.56 
40.41 
61.92 
5223 
40.32 


35.74 

38.78 
52.79 

60.74 
61.71 


24.99 

50.64 

49.45 
57.97 
47.88 

54.11 
44.01 

43.49 

40.13 

49.98 
40.63 
36.44 
39.62 

42.41 
38.49 
39.64 
44.56 
46.76 
39.83 

36.66 
47.00 
43.08 

38.32 
49.78 
3620 

42.54 
48.02 
38.49 

42.00 
39.53 
3920 
46.15 
45.13 
46.86 
41.32 

37.68 
36.52 
44.79 
38.87 
59.57 
5024 
38.79 


Respiratory 
therapy 


30.92 

33.55 
45.67 

52.55 
53.39 


21.62 

43.82 

42.78 
50.16 
41.43 
46.81 
38.08 

37.63 

34.72 

43.24 
35.15 
31.53 
3428 

36.69 
33.31 
34.30 
38.55 
40.46 
34.46 

31.72 
40.66 
3727 

33.15 
43.07 
31.32 

36.81 
41.55 
33.31 

36.34 
3420 
33.92 
39.93 
39.04 
40.54 
35.75 

32.60 
31.59 
38.75 
33.63 
51.54 
43.47 
33.56 
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Urt>an  area  (constituent  counties  or  county  equivalents) 


Index 


Physnai  ther- 
apy 


Occu- 
patkHial  ther- 
apy 


Speech  larv 

guaoe 
pathology 


Respiratory 
therapy 


8760 
8780 
8800 
8840 


8920 
8940 
8960 
9000 

9040 
9080 

9140 
9160 

9200 
9260 
9270 
9280 
9320 

9340 
9360 


Vineland-Millville-Bridgeton,  NJ,  Cumberland,  NJ 

Visalia-Tulare-Porterville.  CA.  Tulare,  CA 

Waco.  TX.  McLennan,  TX  

Washington,  DC-44D-VA-WV.  District  of  Columbia,  DC. 
Calvert,  MD.  Charles,  MD.  Frederick.  MD,  Montgom- 
ery. MD.  Prince  Georges,  MD.  Alexandria  City,  VA, 
Ariington,  VA.  Clarite.  VA.  Culpeper.  VA.  Fairfax,  VA, 
Fairfax  City.  VA,  Falls  Church  City.  VA.  Fauquier.  VA, 
Fredericksburg  City.  VA.  King  George.  VA,  Loudoun, 
VA,  Manassas  City,  VA,  Manassas  Parit  City.  VA, 
Prince  William.  VA.  Spotsylvania,  VA.  Stafford,  VA, 
Warren.  VA.  Beri<eley,  WV,  Jefferson.  WV*  

Waterioo^Jedar  Falls,  lA,  Black  Hawk.  lA 

Wausau.  Wl,  Marathon.  Wl  

West  Palm  Beach-Boca  Raton,  FL.  Pa'm  Beach.  FL  

Wheeling,  OH-WV.  Belmont,  OH.  Marshall.  WV,  Ohn, 
WV 

Wichita.  KS,  Butler.  KS.  Han/ey.  KS.  Sedgwick.  KS 

Wichita  Falls.  TX,  Archer,  TX.  Wichita,  TX  

WiHiamsport,  PA,  Lycoming,  PA 

Wilmington-Newari(,  DE-MD,  New  Castle,  DE,  Cecil, 
MD 

Wilmington,  NC,  New  Hanover,  NC,  Brunswick.  NC  

Yakima,  WA,  Yakima,  WA 

Yoto.  CA  Yoto,  CA  

Yort(.  PA.  Yorit.  PA  

YoungstowrvWarren,  OH,  Columbiana,  OH,  Mahoning, 
OH.  Trumbull.  OH  

Yuba  City.  CA.  Sutter.  CA  Yuba.  CA  

Yuma,  AZ,  Yuma,  AZ  


1.0072 
1.0231 
0.7834 


49.06 
49.72 
39.97 


46.55 
47.16 
37.91 


44.78 
45.37 
36.47 


38.74 
3925 

31.56 


1.0909 
0.8774 
1.0405 
1.0283 

0.7623 
0.9443 
0.8105 
0.8534 

1.1405 
0.9118 
1.0105 
1.1535 
0.9176 

0.9819 
1.0496 
0.9572 


52.48 
43.79 
50.43 
49.93 

39.11 
46.51 
41.07 
42.82 

54.49 
45.19 
4921 
55.02 
45.43 

48.04 
50.80 
47.04 


49.78 
41.54 
47.83 
47.36 

37.10 
44.12 
38.96 
40.61 

51.69 
42.87 
46.68 
52.19 
43.09 

45.57 
48.18 
44.62 


47.88 
39.96 
46.01 
45.56 

35.69 
42.44 
37.48 
39.07 

49.72 
4124 
44.90 
5021 
41.45 

43.84 
46.35 
42.92 


41.43 
34.57 
39.81 
39.42 

30.88 
36.72 
32.43 
33.80 

43.02 
35.68 
38.85 
43.44 
35.86 

37.93 
40.10 
37.14 


'  Nonlabor  portkw  Increased  in  the  following  areas  based  on  cost  of  living  sun^ys  conducted  by  the  U.S.  Office  of  Personnel  Management: 

Locatk)n 

Adjustment 
factor 

Alaska 

1250 

Hawaii „ 

1225 

Puerto  Rico  

1.100 

*Large  Urt>an  Area. 

Table  II.— Geographic  Adjustment  Index  and  Salary  Equivalency  Guideline  Amounts  for  Nonurban  Areas 


Nonurbanarea 

Wage  index 

Physical 
therapy 

Occupa- 
ttonal  ther- 
apy 

Speech  lan- 
guage ther- 
apy 

Respiratory 
therapy 

Alabama 

0.8477 

42.59 

40.39 

38.86 

33.62 

Alaska'  

1.3329 
0.9718 
0.8270 
12551 

64.35 
47.63 
41.74 
59.16 

61.04 
45.18 
39.60 
56.11 

58.71 
43.46 
38.09 
53.98 

50.80 

Arizona 

37.60 

Arkansas 

32.96 

California ;. 

46.70 

Colorado  

0.9895 

48.35 

45.86 

44.12 

38.17 

Connecticut ^ „ _ „ 

12644 

59.53 

56.47 

54.32 

47.00 

Delaware 

1.1100 

5325 

50.51 

48.59 

42.04 

Ftorida 

0.9589 

47.11 

44.68 

42.98 

37.19 

Georgia  

0.9596 

47.14 

44.71 

43.01 

3721 

Hawaii'  „ „ 

1.1552 

56.92 

53.99 

51.93 

44.93 

ktaho 

0.9457 

46.57 

44.18 

42.49 

36.77 

IINnois 

1.0388 

5028 

47.69 

45.88 

39.69 

Indiana  

0.9570 

47.03 

44.61 

42.91 

37.13 

k)wa  .:. . 

0.8889 

44.26 

41.98 

40.39 

34.94 

Kansas  .„ „ _ _.... 

0.9553 

46.96 

44.55 

42.85 

37.07 

Kentucky  

0.9022 

44.80 

42.50 

40.88 

35.37 

Louisiana _ „ 

0.8884 

4424 

41.96 

40.37 

34.93 

Maine 

0.9607 

47.18 

44.75 

43.05 

3725 

Maryland  _ 

1.0011 

48.82 

46.31 

44.55 

38.55 

Massachusetts . 

1.1619 

55.36 

52.52 

50.52 

43.71 

Mchigan 

1.0717 

51.70 

49.04 

47.17 

40.81 
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Table  II.— Geographic  AojusTMEffr  Index  and  Salary  Equivalency  Guideline  Amounts  for  Nonurban  Areas— 

Continued 


Nonurban  area 


Minnesota  

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada  

New  Hampshire 

New  Jersey  ' 

New  Mexico  

New  York  

North  Caroiirui  .„ 

North  Dakota 

0h«  

Oklaboma  .......... 

Oregon  „. 

Pennsylvania 

Puerto  Rico '  

Rhode  Island^  .. 
South  Carolina  .. 
South  Dakota  .... 

Tennessee  

Texas  „ 

Utah  

Vermont  

Virginia  

Washington 

West  Virginia 

Wisconsin 

Wyoming 


Wage  index 


1.0586 
0.8033 
0.8996 
0.8980 
0.9479 
1.1012 
1.1705 


0.9501 
1.2428 
0.9456 
0.8717 
0.9764 
0.8320 
1.1085 
1.0269 
0.4539 


0.8964 
0.8638 
0.871 1 
0.9492 
0.9824 
1.0148 
0.9249 
1.1105 
0.9145 
0.9480 
0.8386 


Physk»l 
therapy 


51.16 
40.78 
44.70 
44.63 
46.66 
52.90 
55.71 


46.75 
58.66 
46.57 
43.56 
47.82 
41.95 
53.19 
49.87 
27.38 


44.57 
43.24 
43.54 
46.71 
48.06 
49.38 
45.73 
53.27 
45.30 
46.67 
42.22 


Occupa- 
tional ther- 
apy 


48.53 
38.68 
42.40 
42.33 
44.26 
50.17 
52.85 


44.34 
55.64 
44.17 
41.32 
45.36 
39.79 
50.46 
47.31 
25.97 


42.27 
41.02 
41.30 
44.31 
45.59 
46.84 
43.37 
50.53 
42.97 
44.26 
40.04 


Speech  lan- 
guage ther- 
apy 


46.68 
37.21 
40.78 
40.72 
42.58 
48.27 
50.84 


42.66 
53.52 
42.49 
39.75 
43.63 
38.28 
48.54 
45.51 
24.98 


40.67 
39.46 
39.73 
42.62 
43.86 
45.06 
41.72 
48.61 
41.34 
42.58 
38.52 


Respiratory 
therapy 


40.39 
32.19 
35.29 
35.23 
36.84 
41.76 
43.98 


36.91 
46.31 
36.76 
34.39 
37.75 
33.12 
41.99 
39.37 
21.62 


35.18 
34.14 
34.37 
36.88 
37.94 
38.99 
36.10 
42.06 
35.76 
36.84 
33.33 


'  Nontebor  portkin  increased  in  the  foJtowing  areas  based  on  cost  o(  living  surveys  conducted  try  the  U.S.  Office  of  Personnel  Management: 


Locatkm 


Alaska  

Hawaii  ........ 

Puerto  Rico 


Adjustment 
factor 


1.250 
1.225 
1.100 


'  M  counties  within  the  State  are  classified  urban. 


E.  Salary  Equivalency  Amount  Updates 

The  adjusted  hourly  salary 
equivalency  amounts  were  developed 
using  fourth  quarter  1995  wage  level 
data,  1994  hinge  benefit  data  as  a  share 
of  wage  levels,  and  fourth  quarter  1995 
dollar  amounts  for  rent  and  other 
expenses  (updated  from  fanuary  1991  to 
the  fourth  quarter  of  1995  using  their 
price  proxies).  In  order  to  account  for 
input  price  inflation  between  the  base 
period  (fourth  quarter  1995),  the 
illustrative  implementation  period  of 
April  1997,  and  subsequent  updated 
periods,  HCFA  developed  therapy- 
specific  input  price  indexes,  using  as 
weights  thd  fourth  quarter  1995  relative 
importance  factors  of  the  salary 
equivalency  market  baskets  guideline. 


The  therapy-specific  input  price  indexes 
are  fixed-weight,  or  Laspeyres  type, 
input  price  indexes  that  were 
constructed  in  two  steps.  First,  a  base 
period  (fourth  quarter  1995)  was 
selected  and  the  proportion  of  total 
costs  accounted  for  by  designated  cost 
categories  was  estimated.  In  the  second 
step,  a  rate  of  price  increase  for  each 
cost  category  was  multiplied  by  the 
expenditure's  relative  importance  for 
that  category.  (Section  Il.B  of  this 
preamble  discusses  the  methodology 
used  to  develop  the  base-period  weights 
(fourth  quarter  1995)  for  each  therapy- 
specific  input  price  index.)  The  sum  of 
these  products  for  all  cost  categories 
yielded  the  percentage  change  in  the 
input  price  index. 


Five  indexes  (base  =  fourth  quarter 
1995)  were  developed  initially:  One 
each  representing  physical  therapy, 
occupational  therapy,  speech  language 
pathology,  respiratory  therapy,  and  a 
weighted  composite  index  of  all  four 
therapy  types.  The  individual  therapy 
indexes  were  built  into  the  composite 
index  based  upon  the  relative 
proportion  of  total  therapy  services.  All 
input  price  indexes  have  the  same  cost 
categories  and  price  proxies.  However 
the  base  period  weights  vary  because  of 
slight  differences  in  the  cost  structxues 
associated  with  providing  each  type  of 
therapy.  Table  III  presents  the  therapy- 
specific  base  period  weights  as  well  as 
the  price  proxies  proposed  to  represent 
inflation  for  each  cost  category. 
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Table  ill.— Therapy  Specific  Adjusted  Hourly  Salary  Equivalency  Input  Price  Indexes  (Base  Period:  Fourth 

Quarter  1995«1(X).000) 


Total  

A.  Therapist  Confipensatx)n 
Wages 


Benefits 


B.  Overhead „ „ 

Ottwr  Compensalkm 

Other  Wages 

Clerical  Wages 


Managerial  Wages 


Other  Benefits  ... 
Clerical  Benefits 


Managerial  Benefits 


Office  Costs 
Other  Costs 


Composite  Index  Share  (>)  ... 


Base  period  weights  by  therapy  type(i) 


Pfiysical 
ttwrapy 


100.000 
73.720 
59.326 


14.395 


26.273 

10.733 

8.779 

4.422 

4.357 

1.953 
0.987 


0.966 

6.482 
9.058 

0.313 


Occupa- 
tional iHbr- 
apy 


1W.000 
72.304 
58.186 


14.118 


27.696 

11.314 

9.2S6 

4.661 

4.583 

2.058 
1.041 


1.018 

6.834 
9.549 

0.412 


Speech  larv 

guagepa- 

thctogy 


100.000 
71208 
57.304 


13.904 


28.792 

11.762 

9.621 

4.846 

4.775 

2.141 
1.082 


1.059 

7.104 
9.927 

0.153 


Respiratory 
tfwrapy 


1M.000 
66.733 
53.703 


13.030 


33.275 

13.583 

11.119 

5.600 

5.519 

2.474 

1.251 


1.223 

8.210 
11.472 

0.122 


Composite 

therapy 

irxlex 


100.000 
71.900 
57.860 


14.039 


28.099 

11.478 

9J89 

4.729 

4.660 

Z088 
1.056 


1.033 

6.933 
9.688 

1.000 


Proposed  price  proxies 


50%  ECl  Civilian  Hospital  Worit- 
en/50%  ECl  Private  Profes- 
sionai  &  Technical  Workers 
Wages. 

50%  ECl  Civilian  Hospital  Work- 
ers^O%  ECl  Private  Profes- 
sional &  Techracal  Wortcers 
Benefits. 


ECl  Wages  Fivate  Administrative 
Support  Inc  uding  Oencai.p) 

ECl  Wages  F  rivate  Executive,  Ad- 
ministrative, &  Managerial.  (2) 

ECt  Berwfits  Private  Administra- 
tive Support  Induing  Clerv 
cal.(2) 

ECl  Benefits  Private  Executive. 
Administrative,  &  Manageriai.(2) 

CPMJ  Housing. 

CPt-U  At  Items  Less  Food  &  Erv 

•ay- 


(1)  Base  year  weights  were  devetoped  for  each  type  of  therapy  oflared  under  arrangement  These  weights  are  multipiied  by  price  index  leveis 
to  measure  composite  price  change  over  time. 

(2)  ECUEmptoyment  Cost  Index.  ECls  are  fixed-weighted  indexes  which  track  labor  cost  free  from  the  infkjence  of  emptoyment  shifts  among 
oocu^kxisand  industries. 

(')The  composite  index  share  represents  the  proportwn  that  each  therapy  index  type  represents  of  the  composite  index.  These  shares  were 
derived  from  estimates  of  the  1995  shares  of  therapy  services  offered  under  arrangement  by  therapy  type. 

Despite  the  differences  in  the  fourth  quarter  1995  base-year  weights  for  the  foiu-  therapists'  input  price  indexes, 
there  were  virtually  no  differences  in  the  rates  of  increase  for  these  indexes.  Therefore,  we  propose  to  use  the  composite 
index  to  adjust  the  hourly  salary  equivalency  amoimts  for  inflation.  Using  the  composite  index  is  advantageous  because 
of  its  administrative  simplicity  and  demonstrated  validity.  Because  the  nve  indexes  produce  rates  of  increase  that  are 
essentially  the  same,  the  gain  in  administrative  ease  does  not  come  at  the  expense  of  the  vaUdity  of  the  inflation 
adjustment  being  used.  Table  IV,  which  presents  the  calendar  year  rates  of  increase  in  the  four  therapist  indexes  and 
the  composite  index,  demonstrates  their  similarity. 

Table  IV.— Therapy  Input  Price  Indexes  for  Forecasting  the  Increase  in  the  Cost  of  Therapy  Services, 

Calendar  Years  1991-1999 


Calerxtar  year 


Ptiysical 
ttterapist 


Occupe- 
tkxiai  thera- 
pist index 


Speedilarv 

guagepe- 

Ihaogtsx 

index 


Respiratory 

therapist 

irxlex 


Composite 
tfwrapist 

index^ 


1991 
1992 
1993 
1994 
1995 


4.8 
4Ja 
3.5 
3.0 
2.6 


4.8 
4.0 
3.5 
3.0 
2.6 


AA 
4.0 
3.5 
3.1 
2.6 


4.8 
4.0 
3.5 
3.0 
2.6 


4.8 
4.0 
3.5 
3.1 
2.6 


1996 
1997 
1998 
M 


3.1 
3.2 
3.2 
3.3 


3.1 
3.2 
3.2 
3.3 


3.1 
3.2 
3.2 
3.3 


3.1 
3.2 
3.2 
3.3 


3.1 
3.2 
3.2 
3.3 


Released  by:  HCFA.  OACT,  Offne  of  Natnnal  Health  Statistics. 

^  The  outlays  for  sennces  rerxlered  in  1995  were  used  to  develop  the 

3  Source:  DRI/McGraw-Hil  HHC  3rd  QTR  1996;@USSIMm)ENDL25YI 


composite  therapy  index. 
IM/CONTROL963. 
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Table  IV  shows  calendar  year  rates  of 
inflation  for  historical  years  1991 
through  1995  and  forecasted  years  1996 
through  1999.  Salary  equivalency 
amount  adjustments  will  be  made  on  a 
monthly  basis  using  the  factors  in  Table 
V. 

Table  V:  adjusted  hourly  Salary 
Equivalency  Amount  Monthly  In- 
flation Factors  Using  CXjtlay 
Weighted  Composite  Index 

(An  example  o(  how  to  use  the  inflation  factors 
folows  this  t^)ie.] 


Salary  equivaiency  period 


Month 


1  April  

2  May  

3  June  

4  Jiiy 

5  August 

6  Seplennbar  .. 

7  October  

8  November  ... 

9  December  ... 

10  January  

1 1  February 

12  March 

13  April 

14  May 

15  June  

16  July 

17  August 

18  Septetrtoet  ... 

19  October  

20  November  ... 

21  December  ^. 

22  January 

23  February 

24  March 

25  April 

26  May  

27  June  

28  July 

29  Augusi 

30  September  ... 

31  October  „. 

32  Noverrter  .... 

33  December  .... 

34  Jarxjary  

35  Fobnjary 

36  March 


Year 


1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1996 
1999 
■  999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
2000 
2000 
2000 


Period  infla- 
tion (actors 


1.00000 

1.00272 

1.00546 

1.00819 

1.01094 

1.01369 

1.01646 

1.01922 

1.02200 

1.02478 

1.02758 

1.03037 

1.03318 

1.03600 

1.03882 

1.04165 

1.04449 

1.04733 

1.05018 

1.05304 

1.05591 

1.05879 

1.06167 

1.06456 

1.06746 

1.07037 

1.07329 

1.07621 

1.07914 

1.08208 

1.08503 

1.06799 

1.09095 

1.09392 

1.09690 

1.( 


Source:    DRI/McGraw-HiN    HHC    3rd   QTR 
1996;  @USSIMm^ENDL25YR0896 

For  example,  the  proposed  national 
salary  equivalency  guideline  amount  for 
physical  therapists  for  cost  reporting 
periods  beginning  April  1997  is  $48.78. 
The  salary  equivalency  guideline 
amount  for  cost  reporting  periods 
beginning  in  May  1997  would  be 
determined  as  follows: 

April  1997  national  physical  therapy 

salary  equivalency  amount S48.78 

May  1997  monthly  inflation  Cactor 1.00272 

May  1997  national  salary  equivalency 

amount $48.91 

We  have  developed  monthly 
adjustment  factors  for  May  1997  through 


March  2000.  If  we  do  not  pubUsh  new 
schedules  of  guidelines  for  cost 
reporting  periods  beginning  on  or  after 
April  1,  2000,  or  do  not  announce  other 
changes  in  the  schedules,  the  schedules 
would  remain  in  effect,  increased  by  the 
appropriate  adjustment  factor  (t). 00272 
monthly,  compounded) ',  until  new 
guideline  schedules  are  issued.  This  is 
equivalent  to  a  compounded  annual  rate 
of  increase  of  3.3  percent.  The  3.3 
percent  rate  of  increase  in  the  proposed 
guidelines  is  based  upon  the  forecast 
rate  of  increase  in  the  composite 
therapists  input  price  index  that  HCFA's 
Office  of  the  Actuary  developed.  For  the 
period  between  1997  and  1999,  the 
price  proxies  in  the  therapists  input 
price  index  were  forecast  in  DRI/ 
McGraw-Hill's  1996  third  quarter 
forecast. 

The  3.3  percent  forecast  rate  of 
increase  is  based  upon  the  average 
annual  rate  of  increase  for  the  period 
between  1997  and  1999.  The  3.3  and  7.2 
percent  rates  of  increase  are  applied  to 
their  respective  salary  equivalency 
guidelines  in  different  ways.  The  3.3 
percent  is  applied  to  the  guidelines  we 
are  now  proposing  in  a  multiplicative 
fashion.  That  is,  the  salary  equivalency 
guideline  amount  for  each  month  is 
multiplied  by  one  plus  the  12th  root  of 
the  3.3  percent  average  annual  rate  of 
increase  for  each  month  moved  away 
from  the  guideline  base  period. 
Conversely,  the  7.2  percent  rate  of 
increase  was  applied  by  adding  0.6 
percent  of  the  October  1982  base  value 
to  the  adjustment  factor  for  each  month 
after  the  guideline  base  period.  The 
effect  of  using  the  additive  adjustment 
factor  rather  than  the  multiplicative 
factor  is  that  the  additive  factor  gets 
progressively  smaller  in  percentage 
terms  each  year. 

ChoosLng  appropriate  wage  and  price 
proxies  for  each  expense  category 
necessarily  involved  making  tradeoffs 
and  exercising  judgment.  HCFA  used 
foiu-,  sometimes  conflicting,  criteria  to 
evaluate  the  strengths  and  weaknesses 
of  each  proxy  in  the  therapy-specific 
input  price  indexes:  relevance, 
reliabihty,  timeliness,  and  time-series 
length.  A  relevant  price  variable  should 
appropriately  represent  price  changes 
for  specific  goods  or  services  within  the 
expense  category.  Relevance  may 
encompass  judgments  about  relative 
efficiency  in  the  market  generating  the 
price  and  wage  increases  and  may 
include  normative  factors  relating  to 
fairness  and  national  policy  objectives. 


'  The  monthly  rate  of  inflation  is  0.00272.  It  is 
necstsary  to  create  Ihe  multiplicative  factor  that 
produces  the  next  monthly  level.  Each  month's 
bctor  (Table  V)  is  1.0O272  times  the  previous 
month's  factor. 


The  second  criterion,  reliability, 
concerns  sampling  variability.  If  the 
proxy  wage-price  variable  has  a  high 
sampling  variability  or  inexphcable 
erratic  patterns  over  time,  its  value  is 
greatly  diminished  since  it  is  imlikely  to 
accurately  reflect  price  changes  in  the 
associated  expenditure  category.  In 
some  cases,  low  sampling  variability 
can  conflict  with  relevance,  since  the 
more  specifically  the  price  variable  is 
defined  in  terms  of  service,  conunodity, 
or  geographic  area,  the  higher  the 
potential  sampling  variability.  An 
example  of  such  a  conflict  is  the  tradeoff 
that  must  be  made  when  considering 
two  proxies,  one  of  which  is  the  product 
of  a  rigorously  designed  survey 
methodology  for  a  somewhat  broader 
occupational  or  industry  grouping, 
while  the  other  more  closely  surveys  the 
targeted  industry  or  occupation,  but 
&t)m  a  nonscientifically  designed, 
nonrepresentative  sample.  Timeliness  of 
actual  published  data  is  the  third 
criterion.  For  this  reason,  monthly  and 
quarterly  data  take  priority  over  annual 
data.  The  fourth  criterion  is  the  length 
of  time  the  time-series  data  have  been 
available.  A  well-estabfished  time  series 
is  needed  to  provide  a  valid  base  from 
which  to  forecast  futiue  price  changes 
in  the  series. 

The  price  proxies  for  the  therapy- 
specific  input  price  indexes  are  based 
on  BLS  data  and  are  one  of  the  two 
following  types: 

•  Employment  Cost  Indexes  (ECIs), 
which  measure  the  rate  of  change  in 
employee  wage  rates  and  employer  costs 
for  employee  benefits  per  hour  worked. 
These  indexes  are  fixed-weight  indexes 
that  strictly  measure  the  change  in  wage 
rates  and  employee  benefits  per  hour. 
They  are  not  affected  by  shifts  in 
employment  mix 

•  Consumer  Price  Indexes  (CPIs), 
which  measure  change  in  the  prices  of 
final  goods  and  services  purchased  by 
the  typical  consumer.  They  are  fixed- 
wei^t  price  measures. 

These  price  proxies  "best  balance" 
the  criteria  of  relevance,  rehabifity, 
timehness,  and  time-series  length.  For 
reasons  that  are  discussed  later,  the 
main  issue  in  selecting  price  proxies  for 
the  Therapists  Input  Price  Index  is 
relevance. 

In  selecting  price  proxies  for  updating 
pa3nnent  rates  for  various  provider  types 
(hospitals,  offices  of  physicians,  SNFs, 
home  health  agencies,  etc.),  HCFA 
considers  using  internal  price  proxies 
(that  is,  health-sector-specific  data), 
external  price  proxies  (that  is, 
exclusively  based  upon  economy-wide 


price  proxies),  or  a  blend  of  internal  and 
external  price  proxies  based  upon  the 
competitive  structure  of  the  market  and 
Medicare  reasonable  cost  principles. ^ 

It  is  generally  accepted  that  prices  for 
most  nonlabor  inputs  are  not  directly 
influenced  or  biased  by  health-sector- 
specific  market  forces.  As  a  result,  we 
propose  to  use  economy-wide  price 
proxies  for  approximate  price  changes 
for  the  nonlabor  inputs.  However, 
workers  in  the  four  therapist 
occupations  and  industries  are 
potentially  affected  by  market 
imperfections  associated  with  both 
supply  and  demand.  Imperfections  in 
these  labor  markets  include  third  party 
payment,  based  at  least  in  part  on  actual 
labor  costs  rather  than  on  costs  in 
efficiently  operating  competitive  labor 
markets.  Limitations  on  entry  and 
restrictions  on  job  content  also 
potentially  influence  compensation 
levels  and  rates  of  increase  relative  to 
workers  with  similar  education,  skills, 
and  work  effort,  but  in  different 
occupations  and  industries.  Therefore, 
compensation  of  these  workers  should 
not  be  considered  totally  fr'ee  from 
market  imperfections  and  health 
industry  influence.  To  the  extent  that 
supply  and  demand  imperfections  exist, 
using  health-sector-specific 
compensation  proxies  could  manifest 
these  imperfections  and,  therefore, 
would  not  be  thelhost  socially  or 
economically  desirable  public  policy. 
The  Prospective  Payment  Assessment 
Commission  (ProPAC)  has  affirmed  the 
blending  of  internal  and  external 
compensation  indexes  for  the 
prospective  payment  system.  The 
Physician  Payment  Review  Commission 
also  has  recognized  that  it  is  appropriate 
to  use  external  compensation  proxies  for 
certain  health  sector  specific 
occupations  such  as  physicians. 

At  the  same  time,  it  is  important  to 
recognize  some  of  the  unique  featiu'es  of 
the  four  therapist  labor  markets  that 
suggested  that  health-sector-specific 
proxies  may  also  have  relevance.  HCFA 
has  chosen  to  balance  these  internal  and 
external  forces  by  using  an  equal  blend 
of  sector-specific  compensation  proxies 
(EQ  Civilian  Hospital  Workers)  and 
economy-wide  compensation  price 
proxies  (ECI  Private  Professional  and 
Technical  Workers)  for  measuring 
therapist  compensation  price  growth.^ 


'See,  for  example.  Changes  to  the  Inpatient 
Hospital  Prospective  Payment  System  and  Fiscal 
Year  1997  Rates;  Final  rule.  61  FR  46192,  August 
30.1996. 

'The  BQ  for  Qvilian  Hospital  Workers  providei 
data  on  hospital  workers  in  the  total  private 
economy  and  the  public  sector,  excluding  the 
Federal  Government.  Because  this  price  series 
represents  hospitals,  it  is  health  sector-specific. 


The  proxies  that  are  discussed  in  this 
section  have  been  chosen  to  most 
closely  estimate  the  changes  that  will 
occur  in  the  different  costs  that  are  part 
of  a  salary  equivalency  guideline.  We 
have  already  estimated  the  level  of  base 
period  costs  for  the  fourth  quarter  of 
1995  that  a  provider  would  pay.  The 
rehabilitation  therapist  input  price 
index  (IPI)  proxies  escalate  the  base 
level  1995  fourth  quarter  costs  to  the 
present  (using  actual  price  and  wage 
change  data)  and  into  the  future  (with 
forecasted  data).  Thus,  a  March  1998 
guideline  reflects  what  we  believe  the 
cost  to  an  efficient  provider  to  employ 
a  therapist  will  be  in  March  1998.  The 
rehabilitation  therapist  input  price 
index  using  these  price  proxies, 
weighted  by  the  shares  of  costs  of  the 
expense  categories  they  represent,  is 
used  to  forecast  the  escalation  of  these 
costs  over  time.  The  principles  being 
adopted  here  are  the  same  as  those  in 
HCFA's  use  of  a  50/50  blend  of  internal 
and  external  price  proxies  elsewhere  in 
Medicare  regulatory  policy  to  adjust  the 
professional  and  technical  labor 
comp>ensation  component  of  the 
prospective  payment  system  hospital 
input  price  index  (IPI).'*  In  other  words, 
under  the  prospective  payment  system 
hospital  IPI  (market  basket), 
compensation  for  physical  therapists, 
occupational  therapists,  speech 
language  pathologists,  and  respiratory 
therapists  is  updated  using  the  same 
price  proxies  and  blend  as  are  proposed 
for  these  same  therapists  under 
arrangements.  Consistent  with  its 
application  in  the  hospital  IPI.  HCFA's 
proposed  therapy-specific  input  price 
indexes  apply  the  blend  to  professional 
and  technical  occupations  only. 
However,  for  clerical  and  managerial 
workers,  who  are  employed  in 
significant  proportions  in  nonhealth 
sectors  of  the  overall  economy,  HCFA's 
therapy-specific  input  price  indexes  use 
economy-wide  compensation  proxies  to 
measure  price  change  just  as  is  done  in 
the  prospective  payment  system 
hospital  IPI  for  clerical  and  managerial 
woricers. 

F.  Other  Proposed  Changes  in  Policies 

1.  Optional  Travel  Allowance 

We  particularly  invite  comments  from 
the  public  on  a  proposal  to  extend  to 
other  providers  the  optienal  travel 
allowance  for  therapy  furnished  luder 
arrangement  by  an  outside  contractor 
that  is  currently  available  to  HHAs.  The 
optional  travel  allowance  could  be  used 


*See,  for  example.  Changes  to  the  Inpatient 
Hospital  Prospective  Payment  System  and  Fiscal 
Yeer  1997  Rates;  Final  rule.  61  FR  46192,  Augusi 
30,1996. 


when  therapy  services  are  furnished  in 
areas  in  which  geographic  distance 
creates  imique  labor  markets.  The  actual 
number  of  travel  hours  could  be  used  in 
lieu  of  the  standard  travel  allowance. 
This  would  be  used  at  the  option  of  the 
provider,  who  would  maintain  time 
records  of  visits.  Only  the  actual  time 
spent  in  travel  to  reach  the  visit  site 
would  be  included  in  the  actual  travel 
time.  Payment  for  the  actual  travel 
hours  would  be  based  on  the  adjusted 
hourly  salary  equivalency  amount  for 
the  area,  and  this  amount  would  not  be 
affected  by  the  additional  allowance  for 
administrative-supervisory  duties  or  by 
any  other  additional  allowances 
described  in  section  1412  of  the 
Provider  Reimbursement  Manual. 

2.  Data  Sources  for  Future  Salary 
Equivalency  Guidelines 

We  have  learned  from  the  BLS  that  its 
1991  "Occupational  Wage  Survey: 
Hospitals,  January  1991"  is  the  last 
edition  of  the  series  that  it  will  produce. 
Prior  BLS  occupational  wage  surveys 
have  been  used  to  establish  salary 
equivalency  guidelines  for  physical 
therapy  and  respiratory  therapy  services 
furnished  under  arrangements,  and  we 
are  proposing  to  include  as  two  of  our 
data  sourt:es  the  1989  and  1991  surveys 
trended  forward.  We  developed  our 
proposed  guideline  amounts  using 
many  survey  sources,  we  invite 
comments  on  alternative  data  sources 
and  methodologies  for  future  updates. 

3.  Application  of  Guidelines 

We  are  proposing  to  revise 
§  413.106(c)  to  add  a  new  paragraph 
(c)(6)  that  would  provide  that  the  salary 
equivalency  guidelines  will  apply  in 
situations  where  compensation  to  a 
therapist  employed  by  the  provider  is 
based,  at  least  in  part,  on  a  fee-for- 
service  or  on  a  percentage  of  income  (or 
commission).  The  entire  compensation    . 
would  be  subject  to  the  guidelines  in 
cases  where  the  nature  of  the 
arrangements  are  most  like  an  under 
"arrangement"  situation,  although 
technically  the  provider  may  treat  the 
therapists  as  employees.  The  guidelines 
would  be  appliMl  in  this  situation  so 
that  an  employment  relationship  is  not 
being  used  to  circumvent  the  guidelines. 

Since  June  1977,  there  has  been 
longstanding  governing  policy  at  section 
1403  of  the  Provider  Reimburaement 
Manual,  Guideline  Application, 
regarding  this  issue  for  making 
payments  to  providers.  That  instruction 
states,  "In  situations  where 
compensation,  at  least  in  part,  is  based 
on  a  fee-for-service  or  on  a  percentage 
of  income  (or  commission),  these 
arrangei^ents  will  be  considered 


JMI 
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nonsalary  arrangements,  and  the  entire 
compensation  will  be  subject  to  the 
guidelines  in  this  chapter."  This 
instruction  clearly  requires  the 
intermediary  to  apply  the  salary 
equivalency  guidelines  in  cases  where 
the  provider  is  paying  the  physicial 
therapists  on  a  fee-for-service  basis.  This 
instruction  considered  the  nature  of 
those  arrangements  and  that  they  are 
most  like  an  under  "arrangement" 
situation,  although  technically  they  are 
employees.  Therefore,  the  instructions 
further  the  statutory  purpose  as 
reflected  in  the  legislative  history  of  the 
salary  equivalency  guidelines.  This 
instruction  addresses  the  fact  that  HCFA 
recognizes  that  certain  employment 
relationships  would  effectively 
circumvent  the  guidelines  and  provided 
for  these  circumstances  in  section  1403 
of  the  Provider  Reimbursement  Manual. 

4.  Limiting  Contracted  Services  To  40 
Hours 

While  we  were  evaluating  the  data  we 
used  in  developing  the  guideline 
amounts,  we  became  aware  of  a 
tendency  for  contracted  therapy  hours 
in  some  cases  to  exceed  40  hours  per 
therapist  a  week,  the  amount  of  hours  a 
full-time  employee  would  generally 
work.  While  the  Medicare  program  does 
not  dictate  the  mode  of  delivery  of 
therapy  services,  we  do  believe  that 
under  section  1861(v)(l)(A)  of  the  Act. 
in  making  payments  for  services  on  a 
reasonable  cost  basis,  costs  incurred  that 
are  associated  with  providing  therapy 
services  that  exceed  the  hours  of  a  hiU- 
time  employee  are  uimecessary  in  the 
efficient  delivery  of  needed  health 
services.  It  is  our  understanding  that 
providers  obtain  services  on  a 
contractual  basis  because  the  facility 
does  not  require  the  services  of  a  full- 
time  employee  and,  therefore,  it  is  more 
eERcient  to  contract  for  therapy  services 
rather  than  hire  a  full-time  employee 
who  may  spend  many  hours  not 
delivering  services.  Therefore,  we 
propose  to  eliminate  the  expense  factor 
where  the  hours  of  therapy  services 
exceed  40  hours.  Because  the  expense 
factor  is  associated  with  costs  of 
maintaining  an  outside  contractor's 
office,  we  believe  where  40  or  more 
hours  of  service  are  provided  per 
therapist,  the  contracted  services  are 
being  delivered  in  the  same  manner  as 
a  full-time  salaried  employee.  We  invite 
comments  on  this  proposal. 

5.  Outcomes  Based  Systems 

We  have  received  several  comments 
requesting  that  the  guidelines  not 
restrict  differential  therapy  services  (for 
example,  "full-service"  programs 
offering  supervision,  outcomes 


measurement,  and  therapy  department 
support).  Those  comments  have 
suggested  that  for  example,  where 
providers  incur  additional  costs  for 
outcomes  measurement  systems  where 
Medicare  beneficiaries  beneHt  and  thus, 
the  provider  incurs  less  routine  costs, 
the  provider  should  be  allowed  to  claim 
those  additional  costs  related  to  the 
outcomes  measurement  system.  We  are 
aware  of  no  outcomes  measurement  for 
therapy  services  that  would  permit  the 
adoption  of  the  proposal  for 
differentiated  services.  However,  we 
invite  comments  on  the  development  of 
an  outcomes  based  system. 

6.  Exception  for  Binding  Contract 

Existing  regulations  at  42  CFR 
413.106(f)(1)  provide  for  an  exception  to 
the  salary  equivalency  guidelines  for  a 
provider  that  has  entered  into  a  written 
binding  contract  with  a  therapist  or 
contracting  organization  prior  to  the 
date  the  initial  guidelines  are  published. 
Before  the  exception  is  granted,  the 
provider  was  required  to  submit  the 
contract  to  its  intermediary,  subject  to 
review  and  approval  by  the  HCFA 
regional  office.  The  exception  may  be 
granted  for  the  contract  period,  but  no 
longer  than  1  year  from  the  date  the 
guidelines  for  the  particular  therapy  are 
published.  During  the  period  in  which 
a  binding  contract  exception  is  in  effect, 
the  cost  of  the  services  is  evaluated 
under  the  prudent  buyer  concept. 
(Section  1414.1  of  the  Provider 
Reimbursement  Manual  contains 
instructions  on  this  exception.) 

We  are  proposing  to  eliminate  this 
exception.  We  believe  that  providers 
should  have  been  prudent  purchasers  of 
therapy  services  prior  to  the 
establishment  of  guidelines  for  speech 
language  pathology  and  occupational 
therapy  services  and,  therefore,  should 
not  be  disadvantaged  if  contracted 
speech-language  pathology  and 
occupational  therapy  services  are 
subject  to  the  proposed  guideline 
amounts.  We  also  wish  to  point  out  that 
there  has  never  been  an  exception  for 
providers  who  enter  into  a  contingency 
contract  with  a  therapist  or  contracting 
organization  and  we  are  not  now 
providing  such  an  exception.  In  a 
contingency  contract,  the  provider  and 
contractor  agree  that,  if  Medicare  does 
not  reimburse  the  provider  for  the  rate 
that  the  contract  is  set  at,  the  provider 
and  contractor  agree  that  the  provider 
will  not  be  liable  for  the  difference. 

7.  Exceptions  Process  for  Unique 
Circumstances  or  Special  Labor  Market 
Conditions 

Section  413.106  provides  that  a 
provider  may  request  an  exception  to 


the  established  hourly  salary 
equivalency  amount  for  unique 
circumstances  or  special  labor  market 
conditions.  The  provider  must  submit 
evidence  or  information  to  the 
intermediary,  in  accordance  with 
instructions  issued  in  §  1414.2  of  the 
Provider  Reimbursement  Manual,  so 
that  the  intermediary  can  make  a 
determination  on  the  request.  We  invite 
specific  comments  on  the  substantiating 
documentation  requirements  and  the 
process  used  to  determine  whether  a 
provider  would  be  granted  an  exception 
for  unique  circumstances  or  special 
labor  market  conditions. 

8.  Time  Period  for  Submission  of 
Exception  Requests 

We  are  proposing  to  revise  the  time 
period  for  a  provider  to  submit  a  request 
for  an  exception  to  the  salary 
equivalency  guidelines  for  unique 
circumstances  or  special  labor  market 
conditions,  to  within  150  days  after  the 
close  of  its  cost  reporting  period.  Under 
existing  policy,  a  provider's  request  for 
an  exception,  together  with 
substantiating  documentation,  must  be 
submitted  to  the  intermediary  no  later 
than  90  days  after  the  close  of  its  cost 
reporting  period.  In  response  to 
provider  claims  that  90  days  is  not  long 
enough  for  providers  to  submit  cost 
reports  and,  as  mentioned  earlier,  we 
have  published  final  regulations  to 
change  the  due  date  for  submission  of 
cost  reports  (60  FR  33137).  If  the 
circumstances  giving  rise  to  the 
exception  remain  unchanged  from  a 
prior  cost  reporting  period,  however,  the 
provider  need  only  submit  evidence  to 
the  intermediary  150  days  after  the  close 
of  its  cost  reporting  period  to  establish 
that  fact. 

m.  Regulatory  Impact 

A.  Background 

For  proposed  rules  such  as  this,  we 
generally  prepare  a  regulatory  flexibility 
analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  through  612),  unless  we 
certify  that  a  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
For  purposes  of  the  RFA,  States  and 
individuals  are  not  considered  small 
entities.  All  therapists,  however,  are 
treated  as  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  proposed  rule 
that  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  For  purposes 


of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds.  We  are  not  preparing  a  rural 
hospital  impact  statement  because  we 
have  determined,  and  we  certify,  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

This  proposed  rule  would  (1)  Revise 
the  methodology  for  determining  salary 
equivalency  guidelines  for  physical 
therapy  and  respiratory  therapy  services 
furnished  under  arrangement;  (2)  apply 
the  revised  methodology  for  payment  of 
physical  therapy  and  respiratory 
therapy  services  to  speech  language 
pathology  and  occupational  therapy 
services;  and  (3)  establish  revised 
schedules  of  salary  equivalency 
guidelines  for  physical  and  respiratory 
therapy  services  and  initial  schedules  of 
salary  equivalency  guidelines  for  speech 
language  pathology  and  occupational 
therapy  services.  The  proposed 
guidelines  would  be  used  by  Medicare 
fiscal  intermediaries  to  determine  the 
maximum  allowable  payment  for 
therapy  services  furnished  under 
arrangements. 

As  we  indicated  earlier,  the  salary 
equivalency  guidelines  for  physical  and 
respiratory  therapy  services  furnished 
under  arrangements  were  last  revised  in 
1983,  with  provisions  for  yearly 
adjustments^  for  inflation.  In  addition, 
although  the  law  gives  us  explicit 
authority  to  establish  salary  equivalency 
gtiidelines  for  speech  language 
pathology  and  occupational  therapy 
services  furnished  under  arrangements, 
we  have  never  previously  done  so.  We 
have,  instead,  paid  for  these  services 
using  reasonable  cost  methodologies. 
We  now  believe  that,  if  we  continue  to 
use  these  methods  to  pay  for  speech 
language  pathology  and  occupational 
therapy  services  furnished  under 
arrangements,  we  would  be  paying  for 
costs  that  are  in  excess  of  what  Congress 
intended  under  section  lB61(v)(5)  of  the 
Act. 

Although  we  expect  that  the 
establishment  of  these  proposed  revised 
guidelines  would  be  beneficial  to  the 
Medicare  program  as  well  as  to 
Medicare  beneficiaries,  we  recognize 
that  a  large  number  of  small  entities, 
such  as  suppliers  of  rehabilitation 
therapy  services,  would  be  affected  by 
these  proposed  revised  guidelines,  and 
a  substantial  number  of  these  entities 
may  be  required  to  make  changes  in 
their  operations.  This  analysis,  in 
combination  with  the  remainder  of  this 
preamble,  is  consistent  with  the 


standards  for  analysis  set  forth  by  the 
RFA. 

B.  Anticipated  Effects 

1.  Effects  on  the  Medicare  Trust  Funds 

The  proposed  guidelines  are  based 
upon  a  provider's  reasonable  cost  for  an 
employee  therapist  furnishing  therapy 
services.  This  cost  includes  the 
prevailing  salary  levels  for  therapists, 
prevailing  market  area  fringe  benefits,  as 
Mrell  as  a  share  of  the  other  expenses 
that  could  be  attributed  to  an  employee 
therapist.  The  estimated  savings  to  the 
Medicare  Trust  Funds  result  from  the 
differences  in  the  proposed  guidelines 
relative  to  current  rates  of  payment  after 
behavioral  offsets  for  increased  add-ons, 
volume,  intensity,  mix  of  services  and 
other  revenue  enhancement  behaviors 
have  occurred. 

Although  we  were  confrtinted  with 
limited  available  data  on  the  effiact  of 
the  proposed  guidelines  on  the 
Medicare  Trust  Funds,  we  developed  an 
estimate  of  that  effect.  A  detailed  paper 
on  the  methodology  of  the  impact 
analysis  is  available  to  interested  parties 
upon  request  We  had  limited  data 
sources  with  which  to  develop  hourly 
salary  rates  and  other  expense  factors 
and  to  develop  a  projection  of  the  effect 
of  the  proposed  guidelines  on  the 
Medicare  Trust  Funds  for  proposed 
versus  current  levels.  We  are  limited 
because  the  Medicare  cost  reports  and 
claims  data  do  not  furnish  us  vnth  data 
on  hourly  rates  paid  to  therapists  and 
other  relevant  expense  and  net  revenue 
data.  So,  we  based  the  hourly  salary 
rates  and  the  effect  of  the  proposed 
guidelines  on  the  Medicare  Trust  Funds 
on  the  best  data  available  to  us  from 
HCFA  sources  and  the  therapy  industry. 
The  hourly  salary  rates  were  based  on 
a  blend  of  hospital  and  SNF  survey  data 
sources  and  the  impact  analysis  was 
based  on  billing  data  from  HCFA's 
Decision  Support  Access  Facility 
(DSAF)  files  and  SNF  cost  report  data 
frt>m  the  Hospital  Cost  Reporting 
Information  System  file  as  well  as 
industry  sources.  We  invite  comments 
on  other  data  sources  that  may  be  used. 

Based  upon  various  data  sources  for 
1993, 1994,  and  1995  we  formed  a  base 
line  for  purposes  of  projecting  volume 
of  services  in  future  years  for  each  of  the 
four  therjpy  types.  For  each  therapy 
type,  we  then  found  the  difference 
between  the  current  rate  and  the 
proposed  rate,  multiplied  that  difference 
by  the  projected  volume  in  order  to 
estimate  the  savings  or  additional 
outlays  that  this  proposed  rule  would 
have. 

When  trend  factors  &t>m  the  DRI/ 
McGraw  Hill  third  quarter  1996  forecast 


of  the  HCFA  rehabiUtation  therapist 
input  price  index  are  used,  we  estimate 
the  proposed  guidelines  for  April  1997 
will  increase  the  current  national  or 
aggregate  guidelines  per  hour  for 
physical  therapy  by  30.5  percent  and 
the  national  or  aggregate  guidelines  for 
respiratory  therapy  by  8.1  percent  At 
the  same  time,  the  proposed  guidelines 
for  occupational  therapy  and  speech- 
language  pathology  will  decrease 
estimated  current  aggregate  rates  by  42.7 
percent  and  28.1  percent,  respectively. 

Our  projected  savings  p>er  year  are 
based  on  the  difference  between  current 
and  proposed  total  costs  after  a  standard 
behavioral  adjustment  is  appUed  for 
lower  proposed  prices  relative  to 
current  payments  under  current 
payment  rules. 

We  followed  the  Office  of  the  Actuary 
(OACT)  standard  practice  of  allovmig  an^ 
offset  of  35-50  percent  for  behavioral 
changes  when  we  estimated  the 
proposed  savings  resulting  from 
lowered  prices.  In  recent  years  suppliers 
of  therapy  services  have  bundled 
physical  therapy,  occupational  therapy, 
and  speech  language  pathology  (but  not 
respiratory  therapy)  when  they  have 
contracted  to  furnish  therapy  services  to 
SNFs.  The  35  percent  behavioral  o&et 
allows  for  changes  in  behavior  that 
generate  increased  revenue  to  the 
suppliers  at  the  lower  average  price  for 
the  bundle  of  services.  The  behavioral 
ofbet  was  not  applied  to  respiratory 
therapy  services  because  proposed 
prices  are  higher  than  current  regulation 
prices  and  the  respiratory  therapy 
industry  contracts  separately  with  the 
SNF  industry.  We  chose  the  lower  end 
of  the  range  because  services  are 
provided  in  the  facility  based  on  time  in 
facility,  not  fee  for  service,  thus  there 
are  substantially  fewer  opportunities  for 
revenue  enhancing  behavior.  SuppUers 
are  estimated  to  compensate  for  about 
one  third  of  the  reduction  in  prices  by 
a  combinption  of  increased  add-ons, 
volume,  intensity,  change  in  mix,  and  a 
shift  in  the  site  of  service  or  a  change 
in  options  for  reimbursement.  Suppliers 
might  shift  from  being  suppliers  where 
payment  is  controlled  by  salary 
equivalency  guidelines  to  being 
providers  where  payment  is  on  a 
reasonable  cost  basis  not  subject  to 
guidelines  (unless  as  providers  they  also 
contract  for  therapy  services);  or  they 
may  increase  the  volume  of  services  in 
physical  therapy  where  guideline 
amounts  are  higher;  or  they  may  use  less 
experienced  and  therefore  lower 
salaried  therapists.  Other  revenue 
enhancement  practices  may  emerge 
which  cannot  be  fully  anticipated. 
Using  this  offset,  the  4^/2  year  impact  of 
the  proposed  guidelines  for  1997 
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through  2001  for  therapy  services  under 
arrangements  is  estimated  to  be  a 
savings  of  $1,250  million  for  Medicare 
Part  A  and  $410  million  for  Medicare 
PartB. 

When  the  4V2  year  impact  analysis 
methodology  and  the  expected 
percentage  increase  in  Medicare 
enrollees  per  year  (from  2002  to  2006) 
are  used  to  estimate  the  increased 
volume  of  rehabilitation  therapy 
services  for  2002  to  2006,  the  impact  on 
outlays  over  9Vz  years  is  a  savings  of 
$2,920  million  for  Medicare  Part  A  and 
$980  million  for  Medicare  Part  B. 


For  a  9^/^  year  impact,  the  expected 
percentage  increase  in  Medicare 
enrollees  for  2002-2006  was  used  in 
part  to  compute  estimated  volume  of 
services.  The  results  were  then 
multiplied  by  the  estimated  current  and 
proposed  guidelines,  which  had  been 
estimated  by  extending  the  current 
guidelines  by  their  inflation  methods 
and  the  proposed  guidelines  by  their 
proposed  inilation  method.  Estimated 
outlays  for  each  year  under  current  and 
proposed  guideline  amounts  were 
calculated.  Again  a  35-percent 
behavioral  offset  was  applied  to  the 
aggregate  savings  for  physical  therapy, 


occupational  therapy,  and  speech 
language  pathology  services,  and  the 
resultant  outlay  savings  calculated.  The 
results  using  the  proposed  guideline 
amounts  were  additional  estimated 
savings.  When  combined  with  the  4V2 
year  total  impact  shown  above,  the 
estimated  9V2  year  savings  total  is 
$2,920  million  for  Medicare  Part  A  and 
$980  million  for  Medicare  Part  B. 

Our  projected  outlays  under  current 
guidelines,  under  the  proposed 
guidelines,  and  the  difference  between 
the  two  sets  for  fiscal  year  1997  through 
fiscal  year  2001  are  as  follows: 


Salary  Equivalency:  Outlays  and  Savings  Estimates— Parts  A  and  B 


Estimated  outlays 

Estimated  sav- 
ings after  oft- 
set  (in  mil- 
lions, rounded) 

Federal  fiscal  year 

Under  current 
regulations  be- 
fore offset  (in 
millior^s) 

Under  proposed  regulations 

Coinsurance 

(in  millions, 

rounded) 

Before  offset 
(in  millions) 

After  offset  of 

35  percent  (in 

millions) 

1997  

$1,790 
3.900 
4,230 
4,420 
4,620 
4,830 
5.040 
5.260 
5.490 
5.740 

$1,530 
3.310 
3.560 
3.730 
3.900 
4.080 
4.270 
4,480 
4.690 
4.930 

$1,630 
3,530 
3,810 
3,990 
4,170 
4.360 
4,560 
4,770 
4,990 
5,240 

$140 
340 
380 
390 
410 
430 
440 
450 
460 
460 

$20 

1998  

30 

1990 

2000 

40 
40 

2001 „ 

2002 

2003 

2004  

200s  

2006  „ 

40 
40 
40 
40 
40 
40 

Totals  _ 

45,320 

38.480 

41,050 

3900 

370 

The  budget  outlays  and  savir^  irxdude  coinsurarx^e  and  are  before  ttie  Part  B  premium  offset. 

This  applies  ttie  35  percent  offset  to  physical  therapy,  occupational  therapy,  and  speech-language  pathology  only  and  no  offset  to  respiratory 
ttwrapy. 
Estimates  are  based  on  an  illustrative  effective  date  of  April  1,  1997. 

Salary  Equivalency:  Outlays  and  SAvihKSS  Esthetes  '— Part  A 


Estimated  outlays 

Federal  fiscal  year 

Undercurrent 
regulations  be- 
fore offset  (in 
millions) 

Under  proposed  regulations 

Estimated  sav- 
ings (in  mil- 
lions, rounded) 

Before  offset 
(in  millions) 

After  offset  of 

35  percent  fin 

millions)  ^ 

1997 „ 

1996 

$1,370 
2,990 
3.250 
3.400 
3.550 
3.710 
3,870 
4,040 
4.210 
4.410 

$1,200 
2,590 
2.780 
2.910 
3.050 
3,190 
3,330 
3,490 
3.660 
3,850 

$1,270 
2,740 
2,960 
3,100 
3,240 
3,390 
3,540 
3,700 
3,870 
4,070 

$100 
250 

1999 

290 

2000 „ „ 

2001  

2002  ..     .    ^ _.    

2003 

2004 „ 

300 
310 
320 
330 
340 

2005 

340 

2006 „ 

340 

Tol^  

34,800 

30,050 

31,880 

2920 

*  Estimales  are  based  on  an  illustrative  effective  date  of  April  1 ,  1997. 

'TtiiB  applies  tt>e  35  percent  offset  to  physical  therapy,  occupational  therapy,  and  speech-language  pathology  only  and  no  offset  to  respiratory 


therapy. 


Federal  Register  /  Vol.  62.  No.  60  /  Friday.  March  28,  1997  /  Proposed  Rules 


14875 


Salary  Equivalency:  Outlays  and  SAvif^s  Estimates  1— Part  b 


Estimated  outlays^ 

Federal  fiscal  year 

Undercurrent 
regulations  be- 
fore offset  (in 
millions) 

Under  proposed  regulations 

Estimated  sav- 
ings (in  mil- 
lions, rounded) 

Coinsurarwe 

(in  millions. 

rounded) 

Before  offset 
(in  mflKons) 

After  offset  of 

35  percent  (in 

millions)  ^ 

1997  

$420 

910 

980 

1.020 

1,070 

1.120 

1.170 

1.220 

1,280 

1,330 

10.520 

$330 

720 

780 

820 

850 

890 

940 

990 

1.030 

1.080 

8.430 

$360 

790 

850 

890 

930 

970 

1.020 

1,070 

1,120 

1,170 

9.170 

$40 

90 

90 

90 

100 

110 

110 

110 

120 

120 

980 

$20 
30 
40 
40 
40 
40 
40 
40 
40 
40 

370 

1998  

2000 

2001 

2002  „ 

2003  _ 

2004  „ 

2005  .„ 

2006  „ 

Totals  

1  Estimates  are  based  on  an  illustrative  effective  date  of  April  1 ,  1997. 

2  The  budget  outlays  and  savings  include  coinsurance  and  are  before  the  Part  B  premium  offset. 

3  This  applies  the  35  percent  offset  to  physical  therapy,  occupational  therapy,  and  speedvianguage  pathology  only  and  no  offset  to  respiratory 
tj)erapy. 


2.  Effects  on  Providers 

We  expect  that  the  proposed  salary 
equivalency  guidelines  will  provide 
adequate  payments  for  all  classes  of 
efficient  providers.  It  is  possible  that 
certain  inefficient  therapy  suppliers 
may  be  imwilling  to  contract  with 
providers  at  the  proposed  salary 
equivalency  rates,  expanding  the  market 
for  more  efficient  therapy  suppliers.  We 
also  understand  that  certain  therapy 
suppliers  were  requiring  providers  to 
purchase  a  bundled  package  of  physical 
therapy,  occupational  therapy,  and 
speech-language  pathology  services.  By 
requiring  this  bundling  of  services, 
suppliers  were  able  to  make  substantial 
profits  because,  even  though  there  was 
an  hourly  payment  limit  on  the  physical 
therapy  services,  there  were  no 
guidelines  for  the  speech-language 
pathology  and  occupational  therapy 
services.  (Donsequendy,  the  suppliers 
marked  up  the  speech-language 
pathology  and  occupational  therapy 
services.  Our  proposed  guidelines  for 
speech-language  pathology  and 
occupational  therapy  services  may 
eliminate  suppliers  profiting  from 
excessively  high  prices  for  occupational 
therapy  and  speech  language  pathology. 
We  expect  that  providers  will  continue 
to  provide  therapy  services  at  the 
proposed  published  rates.  We  expect 
that  providers  will  be  able  to  furnish  the 
same  array  of  beneficiary  services  they 
furnish  under  current  guidelines 
amounts  or  payment  on  a  reasonable 
cost  basis. 

3.  Effects  on  Beneficiaries 

We  believe  that  the  impact  of  the 
proposed  guidelines  on  Medicare 
beneficiaries  will  be  minimal, 


Beneficiaries  may  be  slightly  affected  by 
the  proposed  guidelines  for  physical 
therapy,  speech  language  pathology,  and 
occupational  therapy  services.  With 
respect  to  physical  therapy  services,  the 
Medicare  Part  B  coinsurance  amounts 
associated  with  these  services,  that  must 
be  paid  by  beneficiaries  (20  percent  of 
the  provider's  charges  to  the 
beneficiary)  may  increase  if  providers 
increase  charges  for  those  services.  The 
charges  may  increase  because  physical 
therapy  hourly  amounts  recognized  by 
Medicare  fiscal  intermediaries  to 
determine  the  maximum  allowable  cost 
of  those  services  will  increase  in  this 
proposed  rule  over  the  previous 
schedules  of  guidelines.  However,  the 
Medicare  program  does  not  dictate  a 
provider's  charge  structure.  We  do 
expect  charges  to  be  reasonably  related 
to  cost.  Conversely,  beneficiary 
coinsurance  would  be  reduced  for 
speech  language  pathology  and 
occupational  therapy  services  because 
Medicare  payment  rates  for  these 
services  would  be  reduced  by  the 
establishment  of  guidelines  in  this 
proposed  notice  and  the  provider's 
charges  to  the  beneficiary  may  also 
decrease.  Because  respiratory  therapy 
provided  in  comprehensive  outpatient 
rehabilitation  facilities  under 
arrangements  is  a  Part  B  service. 
Medicare  Part  B  coinsurance  amounts 
related  to  those  services  that  must  be 
paid  by  beneficiaries  may  increase  if 
providers  increase  charges  for  those 
services.  This  may  also  occur  because 
respiratory  therapy  houirly  amoimts 
recognized  by  Medicare  fiscal 
intermediaries  to  determine  the 
maximum  allowable  cost  of  those 
services  will  increase  in  this  proposed 


notice  over  the  previous  schedules  of 
guidelines.  We  believe  that  our 
proposed  guideline  amounts  are 
adequate  so  that  therapy  suppliers 
should  continue  to  contract  with 
providers  to  furnish  services  to 
beneficiaries.  Since  we  are  now 
introducing  proposed  guideline 
amoimts  for  occupational  therapy  and 
speech  langiiage  (wthology,  if  providers 
are  passing  along  the  therapy  companies 
higher  charges,  then  we  would  expect 
providers'  charges  may  be  lower  for 
those  services. 

4.  Effiects  on  Therapists  and  Therapist 
Companies 

The  proposed  salary  equivalency 
guidelines  would  have  varying  impacts 
on  the  four  categories  of  therapists. 
Speech  language  pathologists  and 
occupational  therapists  working  for 
contract  suppliers  should  be  minimally 
affected,  since  the  suppliers  typically 
bundle  all  therapy  services  when 
negotiating  rates  (including  overhead) 
with  providers.  Physical  therapists 
actmg  as  suppliers  or  employed  by 
supplying  therapy  companies  may  be 
affected  positively  because  physical 
therapy  hourly  rates  recognized  by 
Medicare  fiscal  intermediaries  to 
determine  the  maximum  allowable  cost 
of  those  services  will  increase  in  this 
proposed  notice  and.  therefore, 
providera  may  contract  with  physical 
therapists  at  a  higher  amount.  Also, 
providera  may  contract  with  therapy 
companies  at  a  higher  amount  and  they, 
in  turn,  may  pay  the  therapists  higher 
salaries.  Similarly,  respiratory  therapists 
acting  as  therapy  suppliers  or  employed 
by  therapy  suppliers  may  be  positively 
affected  Iwcause  respiratory  therapy 
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hourly  amounts  recognized  by  Medicare 
fiscal  intermediaries  to  detennine  the 
maximum  allowable  cost  of  those 
services  will  increase  in  this  proposed 
notice  and,  therefore,  providers  may 
contract  with  respiratory  therapy 
suppliers  at  a  higher  amount.  Also 
providers  may  contract  with  therapy 
companies  at  a  higher  amount  and  they, 
in  turn,  may  pay  the  therapists  higher 
salaries. 

We  recognize  that  a  large  percentage 
of  providers  have  contracts  with  therapy 
companies  that  may  dominate  a  market 
area.  We  understand  that  because  the 
contracted  physical  therapy  services 
have  been  limited  by  the  guidelines, 
some  of  these  therapy  companies  have 
been  requiring  providers  to  sign  up  for 
three  therapy  services,  that  is.  physical, 
occupational  and  speech-language 
pathology  services,  but  were 
overcharging  providers  for  speech- 
language  pathology  and  occupational 
therapy  services.  These  therapy 
companies  may  incorrectly  claim  that 
the  introduction  of  our  proposed 
guidelines  for  contracted  speech- 
language  pathology  and  occupational 
therapy  services  may  put  them  out  of 
business.  Our  rates  are  designed  to 
reflect  adequate  rates  for  all  classes  of 
efficient  suppliers.  Even  though  we  do 
not  pay  contracted  therapy  companies 
directly,  unless  they  also  act  as 
providers,  and  (with  the  exception  of 
independent  physical  therapists  and 
occupational  therapists)  contracted 
therapy  services  are  one  of  the  few 
Medicare  services  that  have  not  been 
targeted  in  earlier  deficit  reduction 
laws. 

Other  changes  in  behavior  might 
include  a  change  in  the  type  of  therapy 
offered  (perhaps  substituting  physical 
therapy  for  occupational  therapy  and 
increasing  the  voliune  of  services 
furnished  in  physical  therapy,  which 
has  a  higher  guideline  amount),  use  by 
suppliers  of  less  experienced  (and 
therefore  lower  salaried)  therapists,  a 
shift  by  suppliers  from  furnishing 
therapy  services  under  arrangements  to 
furnishing  therapy  services  under 
agreement,  in  which  the  therapy 
company  bills  Medicare  directly  as  a 
provider  under  Part  B.  In  the  latter  case, 
the  providers  are  paid  under  Part  B  on 
a  reasonable  cost  basis  and  are  not 
subject  to  salary  equivalency  guidelines 
unless  they  contract  for  therapy 
services. 

Inefficiently  nui  rehabilitation 
therapy  companies  may  cut  expenses 
and  become  more  efficient,  as  is 
happening  in  much  of  the  rest  of  the 
economy.  More  efficient  companies  may 
expand  or  enter  the  market,  picking  up 
the  therapy  services  volume  which  less 


efficient  suppliers  may  leave  unserved. 
Therapists"  productivity  could  increase. 
Overhead  is  a  likely  candidate  for 
expense  reduction.  In  addition,  profit 
margins  may  be  reduced,  but  still  be  at 
or  above  competitive  rates  for  efficient 
firms.  Individual  therapy  suppliers  may 
already  have  lower  overhead  than 
corporate  suppliers.  Multi-therapy 
companies  may  adjust  their  service  mix 
away  from  therapy  types  for  which  they 
are  inefficient  producers  and  expand  the 
therapy  types  for  which  they  are 
efficient  producers. 

Due  to  the  proposed  salary 
equivalency  guidelines,  some  therapists 
who  work  for  inefficient  rehabilitation 
therapy  suppliers  may  have 
compensation  levels  above  competitive 
rates  and  may  find  that  their  yearly 
salary  and  hinge  benefit  increases  lag 
those  of  therapists  employed  in  other 
more  competitive  settings  of  the  local 
therapist  labor  market.  A  deceleration  in 
wage  increases  for  workers  with 
excessively  high  compensation  levels 
will  continue  until  wages  in  various 
settings,  after  compensating  non-wage 
differences,  are  roughly  comparable  for 
each  therapy  type.  Those  therapists 
whose  employers  curtail  furnishing 
services  under  arrangements  with 
providers  may  either  furnish  therapy  for 
those  same  employers  as  employees  of 
rehabilitation  agencies  that  will  bill 
Medicare  directly  as  providers,  change 
employers  to  those  efficiently  run 
companies  that  expand  their  contracted 
therapy  services,  or  become  self- 
employed  and  contract  directly  with 
providers  to  furnish  therapy  services 
under  arrangements.  Therapists  who  are 
employed  by  efficient  rehabilitation 
therapy  suppliers  where  salaries  are  in 
line  with  those  of  other  therapists  (after 
adjustments  for  compensating  non-wage 
differentials)  in  the  local  labor  market 
should  notice  no  substantial  effect.  The 
expected  effects  described  above  result 
in  a  better  functioning,  more  efficient 
health  care  system. 

C.  Alternatives  Considered 

Section  1861(v)(5)  of  the  Act  requires 
us  to  determine  the  reasonable  cost  of 
services  furnished  to  Medicare 
beneficiaries  "under  an  arrangement" 
with  a  provider  of  services,  by  therapists 
or  other  health-related  personnel.  Other 
alternatives  to  implementing  the  salary 
equivalency  program  are  to  continue 
paying  for  therapy  services  furnished 
under  arrangements  using  current 
reasonable  cost  methodologies  or  to  use 
alternative  data  sources  to  establish  the 
proposed  salary  equivalency  guidelines. 

We  rejected  the  first  alternative 
because,  if  we  continue  to  pay  for 
sp>eech  language  pathology  and 


occupational  therapy  services  furnished 
under  arrangements  using  reasonable 
cost  methodologies,  we  will  be  paying 
for  costs  that  are  in  excess  of  what 
Congress  intended  under  section 
1861(v)(5)  of  the  Act,  to  the  detriment 
of  the  Medicare  Trust  Funds.  In  the  case 
of  physical  therapy  and  respiratory 
therapy  services,  current  salary 
equivalency  guidelines  may  reflect  less 
than  a  provider's  reasonable  costs  in 
furnishing  these  services. 

As  we  indicated  in  our  discussion  of 
data  sources  we  used  to  establish  the 
proposed  guidelines  (see  section  II.A.  of 
this  proposed  rule),  we  were  imable  to 
find  a  sole  or  primary  source  of  data  on 
hourly  rates  paid  to  therapists  by 
providers  that  is  timely  and  statistically 
valid.  Because  the  BLS  hospital  wage 
industry  surveys  were  not  Umely,  we 
were  unable  to  use  that  data  as  our  sole 
source  as  in  prior  guideline  notices.  The 
rehabilitation  therapy  industry  has 
submitted  survey  data  to  HCFA  that 
they  believe  support  higher  guideline 
amounts  than  are  proposed  in  this 
proposed  rule.  Although  the  survey  data 
was  submitted  to  us  to  determine  its 
appropriateness  for  use  in  determining 
new  guideline  amounts  as  provided  in 
42  CFR  413.106(b)(6),  it  did  not  meet 
the  requirements  in  those  regulations , 
but  we  nevertheless  evaluated  the  data. 
As  indicated  in  Section  II.A.  of  this 
preamble,  because  we  were  unable  to 
find  a  sole  or  primary  source  that  met 
our  criteria  of  reliability,  validity,  and 
representativeness,  we  decided  to  blend 
selected  hospital  and  SNF  data  sources 
so  that  the  wages  and  salary  parts  of  our 
proposed  rule  have  been  determined 
using  a  "best  estimate"  approach,  giving 
equal  weight  to  each  data  source,  but 
preferential  status  to  none. 

D.  Conclusion 

Federal  Medicare  expenditures  have 
grown  at  an  extraordinary  rate  in  recent 
years.  A  study  commissioned  by  the 
National  Association  for  Support  of 
Long-Term  Care  indicates  that  75 
percent  of  all  therapy  services  under 
arrangements  were  furnished  in  SNFs. 
We  also  project  that  the  65  and  over 
population  will  nearly  double  by  the 
year  2025.  We  believe  that  the  salary 
equivalency  guidelines  proposed  in  this 
rule  are  in  the  public  interest  since  they 
balance  the  needs  of  Medicare  program 
beneficiaries,  (taxpayers),  providers  of 
therapy  services,  and  suppliers  who 
furnish  therapy  services  under 
arrangements.  Nevertheless,  we  solicit 
public  comments  as  well  as  acceptable 
data  on  the  extent  to  which  any  of  the 
affected  entities  would  be  significantly 
economically  affected  by  these 
guidelines. 


We  are  not  preparing  a  rural  impact 
analysis  since  we  have  determined,  and 
certify,  that  this  proposed  rule  would 
not  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget. 

IV.  Response  to  Commenta 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "Dates" 
section  of  this  preamble,  and  if  we 
proceed  with  the  final  rule,  we  will 
respond  to  the  comments  in  the 
preamble  of  the  final  rule. 

V.  Collection  of  InfiDmiation 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  agencies  are  required  to  provide 
a  60-day  notice  in  the  Federal  Register 
and  solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
biuden; 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

This  proposed  rule  contains  a 
collection  of  information  requirement 
that  would  be  subject  to  OKffl  review 
and  approval.  Section  413.106(e) 
requires  a  provider  of  therapy  services 
to  supply  its  intermediary  with 
documentation  that  supports  additional 
costs  incurred  for  services  furnished  by 
an  outside  supplier.  Under  §413.106(0. 
before  an  exception  to  the  application  of 
the  guidelines  may  be  granted,  the 
provider  must  submit  appropriate 
evidence,  in  accordance  with 
instructions  issued  in  section  1414  of 
the  Provider  Reimbursement  Manual,  to 
its  intermediary  to  substantiate  its 
claim. 


Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  10  providers  at  15  minutes  each  to 
prepare  and  submit  to  the  intermediary 
documentation  that  supports  the 
additional  costs.  We  estimate  that  10 
providers  will  request  an  exception.  It 
will  take  intermediaries  2  hours  to 
process  each  request.  The  total  public 
biuden  is  22  V2  hours. 

This  collection  of  information  request 
is  not  effective  until  it  has  been 
approved  by  OMB.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained.  Organizations  and 
individuals  desiring  to  submit 
comments  on  this  requirement  should 
direct  them  to  the  OMB  official  whose 
name  appears  in  the  ADDRESSES  section 
of  this  preamble. 

List  of  Sutqects  in  42  CFR  Fart  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  part  413  would  be  amended 
as  set  forth  below: 

PART  413— PRINaPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  FOR  SKILLED  NURSING 
FAaLITIES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1861(v)(l)(A),  and 
1871  of  the  Social  Security  Act  (42  U.S.C 
1302, 1395x(v)(l)(A),  and  1395hh). 

2.  In  §413.106,  paragraph  (c)(5)  is 
redesignated  as  paragraph  (c)(6)  and 
republished,  a  new  paragraph  (c)(5)  is 
added,  paragraph  (f)(1)  is  removed  and 
paragraphs  (f)  (2),  (3),  and  (4)  are 
redesignated  as  (f)  (1),  (2),  and  (3)  and 
republished,  to  read  as  follows: 

§413.106    Reasonat>le  cost  of  physical  and 
ottMf  ttMrapy  STvtces  furnished  under 


(c)  Application.  *   •   * 

(5)  If  therapy  services  are  performed 
in  situations  where  compensation  to  a 
therapist  employed  by  the  provider  is 
based,  at  least  in  part,  on  a  fee-for- 
service  or  on  a  percentage  of  income  (or 
commission),  the  guidelines  will  apply. 
The  entire  compensation  will  be  subject 
to  the  guidelines  in  cases  where  the 
nature  of  the  arrangements  is  most  like 
an  under  "arrangement"  situation, 
although  technically  the  provider  may 
treat  the  therapists  as  employees.  The 
intent  of  this  section  is  to  prevent  an 


employment  relationship  from  being 
used  to  circiunvent  the  guidelines. 

(6)  These  provisions  are  applicable  to 
Individual  therapy  services  or 
disciplines  by  means  of  separate 
guidelines  by  geographical  area  and 
apply  to  costs  incurred  after  issuance  of 
the  guidelines  but  no  earlier  than  the 
beginning  of  the  provider's  cost 
reporting  period  described  in  paragraph 
(a)  of  this  section.  Until  a  guideline  is 
issued  for  a  specific  therapy  or 
discipline,  costs  are  evaluated  so  that 
such  costs  do  not  exceed  what  a  prudent 
and  cost-conscious  buyer  would  pay  for 
the  given  service. 
•        *        •        •        • 

(f)  Exceptions:  The  following 
exceptions  may  be  granted  but  only 
upon  the  provider's  demonstration  that 
the  conditions  indicated  are  present: 

(1)  Exception  because  of  unique 
circumstances  or  special  labor  maHcet 
conditions.  An  exception  may  be 
granted  under  this  section  by  the 
intermediary  if  a  provider  demonstrates 
that  the  costs  for  therapy  services 
established  by  the  guideline  amounts 
are  inappropriate  to  a  particular 
provider  because  of  some  unique 
circumstances  or  special  labor  market 
conditions  in  the  area.  The  provider's 
request  for  an  exception,  together  with 
substantiating  documentation,  must  be 
submitted  to  the  intermediary  each  year, 
no  later  than  150  days  after  the  close  of 
the  provider's  cost  reporting  period.  If 
the  circumstances  giving  rise  to  the 
exception  remain  unchanged  from  a 
prior  cost  reporting  period,  however,  the 
provider  need  only  submit  evidence  of 
the  intermediary  150  days  after  the  close 
of  its  cost  reporting  period  to  establish 
that  fact. 

(2)  Exception  for  senrices  furnished  by 
risk-basis  HMO  providers.  For  special 
rules  concerning  services  furnished  to 
an  HMO's  enrollees  who  are  Medicare 
beneficiaries  by  a  provider  owned  or 
operated  by  a  risk-basis  HMO  (see 

§  417.201(b)  of  this  chapter)  or  related  to 
a  risk-basis  HMO  by  common 
ownership  or  control  (see  §  417.205(c)  of 
this  chapter). 

(3)  Exception  for  inpatient  hospital 
services.  Effective  with  cost  reporting 
periods  begiiming  on  or  after  October  1. 
1983,  the  costs  of  therapy  services 
furnished  under  arrangements  to  a 
hospital  inpatient  are  excepted  from  the 
guidelines  issued  under  this  section  if 
such  costs  are  subject  to  the  provisions 
of  §413.40  or  part  412  of  this  chapter. 
The  intermediary  will  grant  the 
exception  without  request  from  the 
provider. 

•        *        •        •        • 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare — Hospital 
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Insurance  Program  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  November  8, 1996. 
Bnm  C  Vladeck. 

AdministratoT,  Health  Can  Financing 
Administration. 

Dated:  January  13, 1997. 
Duma  E.  ShaUla. 
Secntary. 

(FR  Doc.  97-7477  Filed  3-26-97;  2:28  pml 
8IUJNQ  CO06  412»-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[DA-06-06] 

Amplified  Decision  Regarding  the 
Nortt>east  interstate  Dairy  Compact 

agency:  Agricultiiral  Marketing  Service. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
Secretary  of  Agriculture's  amplified 
decision  concerning  whether  a 
compelling  public  interest  exists  in  the 
Nordieast  Interstate  Dairy  Compact 
Region,  and  whether  implementation  of 
the  Compact  should  be  authorized.  After 
review  of  the  record,  the  Secretary  finds 
that  a  compelling  public  interest  exists 
in  the  Compact  region  and  continues  to 
authorize  its  implementation.  The 
Compact  region  consists  of  the  States  of 
Connecticut,  Maine,  Massachusetts, 
New  liampshire,  Rhode  Island  and 
Vermont. 

EFFECTIVE  DATE:  March  20,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  McKee,  Director,  USDA/ 
AMS/Dairy  Division,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456 (202) 720-4392. 

PRIOR  DOCUMENTS:  Notice  Requesting 
Comments  on  the  Northeast  Interstate 
Dairy  Compact:  Issued  April  30, 1996; 
published  May  3, 1996  (61  FR  19904). 
Notice  of  Findings  and  Authority  to 
Implement  the  Northeast  Interstate 
Dairy  Compact:  Issued  August  22, 1996; 
published  August  28, 1996  (61  FR 
44290). 

SUPPI^MENTARY  INFORMATION:  Section 
147  of  the  1996  Federal  Agricultiire 
Improvement  and  Reform  (FAIR)  Act 
(Pub.  L.  104-127)  establishes 
Congressional  consent  for  the  Northeast 
Interstate  Dairy  Compact  (the  Compact) 
entered  into  by  the  States  of 
Coimecticut,  Maine,  Massachusetts, 
New  Hampshire!  Rhode  Island,  and 
Vermont  subject  to  several  conditions. 


The  FAIR  Act  provides  that  "Based 
upon  a  finding  by  the  Secretary  of  a 
compelling  public  interest  in  the 
Compact  region,  the  Secretary  may  grant 
the  States  that  have  ratified  the 
Northeast  Interstate  Dairy  Compact,  as 
of  the  date  of  enactment  of  this  title,  the 
authority  to  implement  the  Northeast 
Interstate  Dairy  Compact"  On  August  8, 
1996,  the  Secretary  issued  a  Finding  of 
a  compelling  public  interest  and 
authorized  the  Northeast  Interstate 
Diary  Compact 

In  complying  with  a  court  order,  the 
Secretary  on  March  20, 1997,  issued  the 
following  amplified  decision  concerning 
his  finding  that  a  compelling  public 
interest  exists  in  the  Compact  Region: 

Decision  of  Secretaiy  Dan  Glickman  on  the 
Northeast  Interstate  Dairy  Compact 

On  August  9. 1996, 1  issued  a  statement  on 
the  Northeast  Interstate  Dairy  Compact  (the 
Compact)  in  which  I  found  a  compelling 
public  interest  in  the  Compact  region  and 
authorized  implementation  of  the  Compact. 
Given  my  concerns  about  the  possible 
adverse  effects  of  the  Compact,  I  expressed 
my  expectation  that  the  Compact 
Commission  (the  Commission)  would 
implement  and  administer  the  Compact  in  a 
way  that  would  prevent  such  effects.  I 
indicated  my  intention  to  monitor  the 
Commission's  implementation  of  the 
Compact  and  to  take  such  steps  as  necessary, 
including  revocation  of  my  authorization  to 
implement  the  Compact  if  conditions 
warranted  such  remedial  action. 

That  decision  was  challenged  by  the  Milk 
Industry  Foundation  in  Federal  district  court 
for  the  District  of  Columbia.  In  a  December 
11, 1996,  decision  denying  the  plaintiffs 
request  for  a  preliminary  injunction,  the 
court  found  that  my  decision  failed  to 
explain  adequately  the  basis  of  the  Ending 
that  a  compelling  public  interest  exists  in  the 
Compact  region.  The  court  also  expressed  its 
view  that  I  lacked  the  authority  to  revoke  my 
authorization  to  implement  the  Compact 

The  Department  of  Agriculture  (the 
Department)  subsequently  requested  that  the 
court  stay  further  proceedings  in  the  case  to 
allow  me  to  amplify  my  earlier  decision.  On 
February  3, 1997,  the  court  issued  an  order 
allowing  me  45  days  to  issue  a  decision  and 
instructed  the  Department  not  to  prejudge  the 
outcome  of  its  review  or  be  bound  by  any 
prior  determinations  in  this  matter. 

Following  the  court's  order,  the 
Department  reevaluated  the  record,  including 
comments  received  in  response  to  a  Federal 
Register  notice  the  Departtnent  published  on 
May  3, 1996,  seeking  public  comoBnts  on  the 
Compact  from  interested  parties.  This 
decision  is  the  outcome  of  that  process. 

Tlie  evidence  in  the  record  regarding  the 
economic  condition  of  dairy  fiumers  in  the 


Compact  region  is  mixed.  Many  commenteis 
who  support  the  Compact  argued  that  the 
Compact  is  necessary  to  maintain  viable 
dairy  industry  in  the  Compact  region.  Some 
commenters  also  asserted  that  the  Compact  is 
essential  to  the  continued  health  of  the 
regional  economy.  They  noted  that  the  dairy 
industry  armually  contributes  $1.7  billion  to 
the  region's  economy,  and  stated  that,  in 
Vermont,  it  represents  70  percent  of  that 
state's  agricultural  economy.  They  also 
argued  that  dairy  farmers  in  the  Compact 
region  are  going  out  of  business  and  that  they 
receive  lower  prices  than  dairy  farmers  in 
other  areas  of  the  country. 

Commenters  who  opposed  the  Compact 
argued  that  the  decline  in  the  number  of 
dairy  farmers  in  the  Compact  region  has  been 
less  than  the  national  average,  lliey  also 
argued  that  milk  prices  in  the  Compact 
region  are  more  favorable  to  dairy  producers 
than  prices  in  other  regions  of  the  country, 
and  that  the  Compact  is  not  warranted  by 
supply  and  demand  conditions  or  any  other 
pertinent  economic  factors. 

The  Department's  analysis  shows  that 
farm-gate  milk  prices  in  the  Compact  region, 
adjusted  for  hauling,  other  charges,  and 
premiums,  as  well  as  net  returns,  average 
below  what  producers  in  many  other  regions 
of  the  country  receive.  On  the  other  hand,  the 
decline  in  the  number  of  dairy  producers  in 
the  Compact  region  in  recent  years  has  been 
less  than  the  national  average.  A  review  of 
milk  production  since  1990  indicates  that  the 
Compact  region  has  maintained  its  share  of 
U.S.  milk  production,  even  though  its  dairy 
producers  have  not  grown  in  size  as  fast  as 
producers  elsewhne. 

One  of  the  primary  objectives  of  the 
Compact  is  to  help  maintain  the  viability  of 
family-sized  dairy  farms  In  the  Compact 
region  during  the  transition  period  from  the 
current  milk  marketing  order  regime  to  a 
reformed  order  system  mandated  by  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  (1996  Farm  Bill).  The 
higher  milk  prices  that  would  likely  resxdt 
from  the  Compact  would  increase  the 
profitability  of  dairy  forming  and,  in  the  short 
term,  reduce  some  of  the  ffnancial  pressure 
on  dairy  producers  in  the  Compact  region. 
Thus,  while  these  higher  prices  may  not  alter 
the  long-term  trend  toward  larger  and 
probably  fewer  dairy  opterations,  because  all 
producers  would  benefit  in  direct  proportion 
to  their  size,  the  higher  returns  would,  I  am 
convinced,  provide  a  short-term  benefit  to 
^•mall  dairy  producers. 

I  believe  that  it  is  important  to  take 
reasonable  measures  to  preserve  small  family 
brms,  and  I  believe  that  most  Americans,  if 
asked,  would  agree  with  this  goal.  The  ideals 
of  family  farmers,  such  as  self-sufficiency, 
independence,  and  working  in  balance  with 
nature,  are  deeply  rooted  in  American  history 
and  culture.  Regrettably,  however,  the 
number  of  small  funu  has  steadily  declined 
over  the  years. 
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To  some,  the  consolidation  of  agriculture  is 
a  benign  phenomenon  that  simply  reflects 
the  efforts  of  bnners  exp>anding  their 
operations  to  become  more  efficient  and 
more  economically  viable.  To  others, 
however,  the  decline  in  number  and  increase 
in  size  of  farm  operations  reflect  a  disruption 
of  rural  communities  and  an  undesirable 
concentration  of  economic  power  in  the 
hands  of  fewer  producers,  presaging  the 
eventual  demise  of  small,  independent 
family  brmers. 

None  of  us  involved  in  agricultural  policy 
has  at  hand  a  set  of  easy  answers  to  these 
vexing  questions.  During  the  same  time  that 
significant  structural  changes  in  the 
American  agricultural  system  have  occurred, 
the  system  has  continued  to  produce  the 
safest,  most  abundant  and  most  affordable 
food  supply  in  the  world.  But  1  do  not  believe 
that  maintaining  this  food  supply  means  that 
agricultural  production  should  or  must  be 
dominated  by  large  producers.  America 
wants  and  still  needs  the  family  form. 

This  belief  is  obviously  strongly  held  by 
the  people  of  the  Compact  region.  Numerous 
commenters  argued  that  small  dairy  farms  are 
an  important  part  of  the  character  and  culture 
of  their  communities,  and  Lhey  have  united 
to  take  steps  to  preserve  these  farms  by 
approving  the  Compact.  Commenters  also 
noted  that  the  success  of  the  Compact  would 
help  to  limit  the  continued  conversion  of 
farmland  to  non-farm  uses  which  threatens 
the  unique  characteristics  of  New  England 
rural  scenery. 

I  am  convinced  that  small  dairy  forms  are 
an  essential  part  of  the  character  and  culture 
in  the  Compact  region.  These  farms  preserve 
open  sp>aces,  sculpt  the  landscape,  and 
provide  the  land  base  for  a  wide  diversity  of 
recreational  pursuits.  There  is  clearly 
widespread  support  throughout  the  Compact 
region  to  help  prevent  additional  dairy 
farmers  from  going  out  of  business.  I  believe 
that  the  Compact  represents  a  cooperative 
effort  by  consumers,  processors,  and 
government  representatives  that  will  help 
address  this  concern  during  the  transition  to 
a  reform  milk  marketing  order  system  as 
mandated  by  the  1996  Farm  Bill. 

However.  I  also  share  with  all  Americans 
a  commitment  to  helping  those  who  are  less 
fortunate.  In  foct,  some  commenters  opposed 
the  Compact  because  it  could  have  adverse 
effects  on  low-income  people  and  could 
iiKirease  the  costs  of  government  food 
assistance  programs.  Indeed,  in  my  earlier 
decision,  I  specifically  raised,  concerns  about 
the  effect  of  the  Compact  on  consumers, 
particularly  low-income  fomilies,  in  the 
Compact  region. 

1  sought  to  address  those  concerns  by 
laying  out  my  expectations  regarding 
implementation  of  the  Compact,  particularly 
my  insistence  that  the  Commission  provide 
assistance  to  offset  any  increased  burden  on 
low  income  families  in  the  Compwct  region. 
I  also  insisted  that  the  Commission  exercise 
its  authority  to  reimburse  participants  in  the 
Special  Supplemental  Nutrition  Program  for 
Women,  Infants,  and  Children  (WIC)  and 
fulfill  its  obligation  to  reimburse  the 
Commodity  Credit  Corporation  (CCC)  for 
purchases  under  the  dairy  price  support 
program,  if  warranted.  At  the  time  I 


authorized  the  Compact,  I  indicated  clearly 
that  I  would  closely  monitor  Compact 
implementation.  More  importantly,  I  stated 
that,  if  conditions  indicated  that  a 
compelling  public  interest  in  the  region  no 
longer  existed,  I  would  revoke  my 
authorization. 

I  continue  to  be  concerned  about  the 
potential  effect  that  imprudent  Compact 
implementation  may  have  on  low-income 
families  in  the  Compact  region  and  it  would 
be  wrong  for  me  to  ignore  this  issue. 
Assisting  dairy  formers  in  the  Compact 
region  should  not  and  need  not  come  at  the 
expense  of  low-income  people  in  the  region. 

I  also  expressed  concerns  about  the 
potential  adverse  effect  of  the  Compact  on 
other  dairy-producing  regions,  concerns 
which  were  shared  by  a  number  of 
commenters  opposed  to  the  Compact. 
However,  the  Department's  analysis 
concludes  that  milk  production  in  the 
Compact  region  is  a  small  percentage  of 
overall  national  production,  and  that 
potential  adverse  effiects  on  milk  prices 
outside  the  Compact  region,  if  any,  are  likely 
to  be  very  small.  The  Department  has 
concluded  that  the  Compact  can  be 
implemented  so  that  it  does  not  measurably 
affect  milk  prices  in  other  dairy  producing 
regions. 

Commenters  opposed  to  the  Compact  also 
argued  that  it  represents  a  form  of  regional 
protectionism  inconsistent  with  the  more 
market-oriented  direction  of  other  Federal 
farm  policies  and  inconsistent  with  the 
current  milk  marketing  order  structure. 
However,  while  the  Compact  may  not  move 
in  the  direction  of  some  other  Federal  farm 
policies,  it  is  consistent  with  efforts  to 
encourage  more  regional  and  local 
responsibility  for  issues  previously  addressed 
at  the  Federal  level. 

In  addition,  the  Compact  is  a  short-term 
measure  specifically  confined  by  statute  to 
the  transitional  period  during  which  the 
Department  will  be  moving  to  reform  and 
restructure  milk  marketing  orders  through  a 
rulemaking  process.  The  IJepartment  began 
this  process  last  summer  and  is  nrmly 
committed  to  meeting  the  deadline  of  April 
4,  1999.  contained  in  the  1996  Farm  Bill.  For 
example,  on  March  7, 1997,  the  Department 
released  for  public  comment  several 
proposals  regarding  the  fluid  milk  pricing 
and  other  key  provisions  of  milk  marketing 
orders,  and  additional  proposals  will  be 
issued  in  the  near  future. 

Dairy  policy  is  one  of  the  most  complex 
areas  of  Federal  agricultural  policy.  Changes 
are  regularly  made  to  Federal  policies  and 
programs  to  ensure  that  they  reflect  the  latest 
developments  and  appropriately  balance  all 
of  the  various  factors  that  must  be 
considered.  The  Compact  can  and  should  be 
implemented  with  flexibility  and  careful 
planning.  Implementation  that  foils  to  reflect 
the  changing  supply,  demand,  price  and 
competitive  nature  of  the  dairy  industry 
would  not  be  in  the  public  interest. 

The  Congress  left  to  the  Department's 
expertise  and  discretion  the  determination  of 
what  might  constitute  a  compelling  public 
interest  in  the  Compact  region.  The 
Department  has  concluded  that  such  a 
finding  and  authorization  to  implement  the 


Compact  cannot  be  viewed  as  a  one  time 
event  based  on  a  single  snapshot  in  time. 
Rather,  the  Department  strongly  believes  that 
the  assessment  of  a  compelling  public 
interest  in  the  Compact  region  may  well 
change  over  time. 

This  Compact  creates  a  policy-setting 
Commission  whose  authorities  are  not 
merely  ministerial.  Compact  implementation 
is  a  dynamic,  on-going  process,  and  the 
Commission  will  function  in  a  constantly 
changing  economic  and  sociological 
environment.  It  is  impossible  to  foresee  how 
the  Commission  will  exercise  its  power 
carrying  out  its  broad  responsibilities,  or  to 
predict  how  conditions  in  the  Compact 
region  will  evolve.  Facts  and  circumstances 
that  may  currently  justify  authorization  may 
subsequently  change  to  the  extent  that  a 
compelling  public  interest  no  longer  exists  in 
the  Compact  region. 

Given  the  shifting  nature  of  the  compelling 
public  interest  test,  the  Department  strongly 
believes  that  the  authority  to  withdraw  or 
revoke  its  authorization  is  an  essential 
element  of  any  decision  which  finds  that  a 
compelling  public  interest  exists.  While  the 
Department  recognizes  the  court's  view  that 
I  do  not  have  the  authority  to  revoke 
authorization  to  implement  the  Compact,  this 
issue  was  neither  thoroughly  briefed  nor 
argued  to  the  court,  and  the  Department 
respectfully  disagrees. 

For  the  foregoing  reasons,  I  find  that  there 
is  a  compelling  public  interest  in  the 
Compact  region  and  authorize 
implementation  of  the  Northeast  Interstate 
Dairy  Compact.  In  authorizing  the  Compact's 
implementation,  I  have  concluded  that  the 
balance  has  been  properly  struck,  given 
current  conditions.  The  Compact  is  a  short- 
term  measure  that,  if  implemented  with 
common-sense  and  sensitivity  to  the  needs  of 
all  affected  persons  and  interests,  can  benefit 
the  dairy  producers  and  all  citizens  in  the 
Compact  region  without  producing  adverse 
side  effects. 

I  recognize,  however,  that  balancing  all  of 
the  factors  involved  here  may  not  be  an  easy 
task  for  the  Commission.  Therefore,  the 
Department  is  ready  to  assist  the  Commission 
in  implementing  the  Compact  to  achieve 
these  goals.  In  addition,  I  encourage  the 
elected  officials  of  the  Compact  region  to 
work  with  the  Commission  to  ensure  that  low 
income  people,  the  American  taxpayers,  and 
other  U.S.  dairy  producers  are  not  adversely 
affected  by  the  implementation  of  the 
Compact. 

To  ensure  successful  implementation  of 
the  Compact  in  accordance  with  my  decision, 
the  Department  will  continue  to  monitor  the 
Commission  and  will  take  all  necessary  steps 
within  its  authority,  including  revocation,  to 
achieve  these  objectives.  Additionally,  as  the 
court  observed,  the  Department  may  raise 
concerns  regarding  the  operation  of  the 
Commission  with  Congress  and,  if  necessary, 
request  that  it  revoke  its  consent  to  the 
Compact. 

Dated:  March  24,  1997. 

Shirley  D.  Watkins. 

Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 

|FR  Doc.  97-7865  Filed  3-27-97;  8:45  am) 
BIUJNO  CODE  M1(MB-H 


Forest  Service 

Extension  of  Currently  Approved 
Information  Collection  for  Senior 
Community  Service  Employment 
Program  (SCSEP)  Application 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent;  request  for 
comments. 

SUMMARY:  In 'accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  announces  its  intent  to 
request  an  extension  of  a  currently 
approved  information  collection.  Under 
the  Older  Americans  Act  of  1965  (42 
U.S.C.  3056  et  seq.)  the  Forest  Service 
cooperates  with  the  Department  of 
Labor  to  provide  part-time  training  and 
employment  opportunities,  for 
economically  disadvantaged  persons 
aged  55  or  older,  through  the 
Department  of  Labor  Senior  Community 
Service  Employment  Program  (SCSEP). 
As  part  of  this  effort,  the  Forest  Service 
collects  information  from  applicants  in 
order  to  evaluate  their  eligibility  for 
employment  with  the  agency  through 
the  Program. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  May  27, 1997. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Director,  Human  Resource 
Programs  (MAIL  STOP  1136),  Forest 
Service,  USDA,  P.O.  Box  96090. 
Washington,  D.C.  20090-6090. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscella  McCray,  Human  Resource 
Programs  Staff,  at  (703)  235-8860. 

SUPPLEMENTARY  INFORMATION: 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 

Title:  FS-180a-21b  Application  for 
the  Senior  Community  Service 
Employment  Program. 

OMB  Number:  0596-0099. 

Expiration  Date  of  Approval:  June  30, 
1997. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  Under  the  Older  Americans 
Act  of  1965  (42  U.S.C.  3056  et  seq.)  the 
Forest  Service  cooperates  with  the 
Department  of  Lahor  to  provide  part- 
time  training  and  employment 
opportunities,  for  economically 
disadvantaged  persons  aged  55  or  older, 
through  the  Department  of  Labor  Senior 
Community  Service  Employment 
Program  (SCSEP).  The  Department  of 
Labor  is  the  grantor  for  the  Senior 
Commimity  Service  Employment 
Program  and  provides  the  gtiidelines  for 
the  program's  operation,  which  runs 
July  1  through  June  30. 
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Applicants  seeking  training  and 
employment  with  the  Forest  Service 
throu^  this  program  use  the  FS-1800- 
21b  Application  for  the  Senior 
Community  Service  Employment 
Program  Form.  The  applicants  respond 
to  questions  requesting  their  name,  age, 
annual  income.  State  of  residence, 
gender,  education  level,  ethnic  group, 
veteran's  status,  disability  status,  and 
English-speaking  status.  The  Form 
becomes  part  of  the  applicant's  oCBcial 
personnel  folder. 

The  Forest  Service  uses  the 
information  to  determine  the  applicant's 
eligibility  for  the  program,  to  re-certify 
their  eligibility  on  an  annual  basis,  and 
to  prepare  quarterly  progress  reports, 
which  highlight  the  agency's  program 
accomplishments  and  demographic 
efforts.  The  Forest  Service  submits  the 
reports  to  the  Department  of  Labor  on  a 
quarterly  basis. 

Data  gathered  in  this  information 
collection  is  not  available  from  other 
sources. 
Estimate  of  Burden:  10  minutes. 
Type  of  Respondents:  Economically 
disadvantaged  individuals,  including 
legal  aliens,  over  age  55. 

Estimated  Number  of  Respondents: 
6,500. 

Estimated  Number  of  Responses  per 
Respondent:!. 

Estimated  Total  Annual  Burden  on 
Respondents:  1 ,083  hours. 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
wa3rs  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Comnieiiti 

All  comments  received  in  response  to 
this  notice  wiU  be  simimarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval.  All 
comments  also  will  become  a  matter  of 
public  record. 

Dated:  March  21, 1997. 
Baiters  C  Wober. 
Acting  Chi^. 

[FR  Doc  97-7956  Filed  3-27-97;  8:45  am) 
sauNO  cooc  Mie-11-p 


Liberty  Forest  Health  Improvement 
Project,  Tahoe  National  Forest,  Sierra 
County.  CA 

AOENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare  an 
environmental  impact  statement 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  Tahoe 
National  Forest  will  prepare  an 
environmental  impact  statement  (EIS) 
for  a  proposed  forest  health 
improvement  project  within  the 
boimdaries  of  the  Liberty  Analysis  Area. 
This  area  is  identified  by  watershed 
boundaries  that  encompass  about  12,769 
total  acres.  The  analysis  area  is  located 
on  the  Sierraville  Ranger  District  and  is 
about  eight  miles  south  and  east  of 
Sierraville,  California.  It  is  located 
within  all  or  portions  of  T18N  and 
TlQN,  R14E  and  R15E,  MDB&M. 

The  primary  objectives  of  the  project 
are  to  improve  the  forest  health  and  to 
reduce  the  risk  of  stand-destroying  fires 
by  treating  about  3,100  acres  within  the 
analysis  area.  The  project  proposal 
focuses  on  reducing  stocking  levels  of 
existing  weakened  and  overcrowded 
stands  that  are  mixed  with  dead  and 
dying  trees.  The  trees  to  be  removed  are 
relatively  small  second-growth, 
evenaged  timber,  averaging  10  inches  to 
18  inches  in  diameter.  50  to  90  feet  tall, 
and  80  to  110  years  old. 

The  agency  invites  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:  Comments  shotdd  be  made  in 
writing  and  received  by  April  23, 1997. 
ADDRESSES:  Written  comments 
concerning  the  project  should  be 
directed  to  Sam  Wilbanks,  District 
Ranger.  Sierraville  Ranger  District,  P.O. 
Box  95,  Sierraville,  CA  96126. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Sam  Wilbanks,  District  Ranger, 
Sierraville  Ranger  District,  Sierraville, 
CA  96126,  telephone  (916)  994-3401,  or 
Phil  Homing,  Project  Team  Leader,  at 
(916) 478-6210. 

SUPPLaCNTARY  MFORMATKM:  The 
Liberty  analysis  are*  is  mixed 
ownership  with  about  8,262  acres  of 
National  Forest  System  lands  and  4,507 
acres  of  lands  of  other  ownerships  that 
are  located  in  the  upper  reaches  of  the 
LitUe  Truckee  River  watershed,  a 
tributary  to  the  Truckee  River.  Most  of 
the  area  is  accessible  by  either  National- 
Forest  or  County  roads;  however,  about 
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1.8  miles  of  new  road  construction  and 
4.5  miles  of  temporary  construction  are 
proposed.  The  3,100  acres  of  proposed 
activities  are  located  in  the  eastern  two- 
thirds  of  the  analysis  area,  primarily 
west  of  State  Highway  89  and  south  of 
Fibert)oard  road. 

hi  preparing  the  environmental 
impact  statement,  the  Forest  Service 
will  identify  and  anedyze  a  range  of 
alternatives  that  address  the  issues 
developed  for  this  area.  One  of  the 
alternatives  will  be  no  treatment.  Other 
alternatives  will  consider  differing 
levels  of  implementation  of  commercial 
timber  stand  thinning  treatments,  fuels 
reduction,  pre-commercial  thinning  in 
plantations,  watershed  restoration,  road 
obliteration,  wildlife  habitat 
improvement,  and  new  road 
construction  and  reconstruction.  An 
ecological  approach  will  be  used  to 
achieve  multiple-use  management  of  the 
Liberty  Analysis  area.  It  also  means  that 
the  needs  of  people  and  environmental 
values  will  be  blended  in  a  such  way 
that  this  area's  desired  condition  would 
represent  a  diverse,  healthy,  productive, 
and  sustainable  ecosystem. 

Public  participation  will  be  important 
during  the  analysis,  especially  during 
the  review  of  the  draft  environmental 
impact  statement.  The  Forest  Service  is 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  environmental  impact  statement. 
The  scoping  process  includes: 

1.  Identiiying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  following  list  of  issues  ha^  been 
identified  through  initial  scoping: 

(1)  To  what  extent  can  the  potential 
for  future  large,  catastrophic  wildfires 
be  reduced  within  the  project  area? 

(2)  To  what  extent  can  the  forest 
health  be  restored  within  the  project 
area? 

(3)  What  level  of  timber  conunodities 
could  be  removed  economically  from 
the  forest  health  restoration  projects? 


(4)  To  what  extent  will  long-term  soil 
productivity  be  affected  by  equipment 
compaction  by  the  proposed  activities. 

(5)  To  what  extent  will  water  quality 
in  the  Truckee  River  watershed  be 
affected  by  proposed  activities?  To  what 
extent  will  cumulative  watershed 
effects,  e.g.,  channel  erosion,  stream 
sedimentation,  occur  and  what 
opportunities  exist  to  reduce  or  mitigate 
these  potential  effects? 

Comments  from  other  Federal,  State 
and  local  agencies,  organizations,  and 
individuals  who  may  be  interested  in,  or 
affected  by  the  decision,  are  encouraged 
to  identify  other  significant  issues. 
Public  participation  will  be  solicited 
through  mailing  letters  to  potentially 
interested  or  affected  mining  claim 
owners,  private  land  owners,  and 
special  use  permittees  on  the  Sierraville 
Ranger  District;  posting  information  in 
local  towns;  and  mailing  letters  to  local 
timber  industries,  politicians,  school 
boards,  county  supervisors,  and 
environmental  groups.  Continued 
participation  will  be  emphasized 
through  individual  contacts.  Public 
meetings,  depending  on  interest,  will  be 
used  as  a  method  of  public  involvement 
during  preparation  and  review  of  the 
draft  environmental  impact  statement 
and  will  be  announced  in  newspapers  of 
general  circulation  in  the  geographic 
area  well  in  advance  of  scheduled  dates. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  June,  1997.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  publishes 
the  notice  of  availability  in  the  Federal 
Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  on  dismissed 
by  the  courts.  Gty  ofAngoon  v.  Model, 
803  F.  2d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  the  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 


are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  expected  to  be 
available  by  August,  1997.  The 
responsible  official  is  John  H.  Skinner, 
Forest  Supervisor,  Tahoe  National 
Forest. 

Dated:  March  21. 1997. 
John  H.  Skinner, 
Forest  Supervisor. 

[FR  Doc.  97-7893  Filed  3-27-97;  8:45  am) 
BtUJNQ  CODE  341»-11-M 


Willamene  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

SliMMARY:  The  Willamette  PIEC 
Advisory  Committee  will  meet  on 
Thursday,  April  17, 1997.  The  meeting 
will  be  held  at  the  Mt.  Hood  National 
Forest  Supervisor's  Office;  16400 
Champion  Way;  Sandy,  Oregon  97055; 
phone  (503)  688-1700.  The  meeting  is 
scheduled  to  begin  at  9:00  a.m.  and 
conclude  at  approximately  12:30  p.m. 
Topics  tentatively  scheduled  on  the 
agenda  include:  (1)  A  panel  addressing 
recreation,  tourism  issues  related  to  the 
Northwest  Forest  Plan;  (2)  A  PAC 
discussion  of  recreation  related  issues; 
(3)  Brief  updates  on  the  status  of 
proposals  from  the  February  PAC 
meeting  (Monitoring  and  Little  Sandy 
Watershed  Subcommittees);  and  (4) 
Roundtable  Information  Sharing. 

The  meeting  is  open  to  the  public  and 
opportunity  will  be  available  to  address 
the  Advisory  Committee  during  the 
public  forum.  The  public  forum  is 
tentatively  scheduled  for  10:30  a.m. 
Time  allotted  for  individual 
presentations  to  the  committee  will  be 
limited  to  3-5  minutes  each.  Written 
comments  are  encouraged  and  can  be 
submitted  prior  to  the  meeting. 
FOR  FURTHER  MFORMATKM  CONTACT: 


For  more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Neal  Forrester;  Willamette 
National  Forest,  211  East  Seventh 
Avenue;  Eugene,  Oregon  97401;  (541) 
465-6924. 

Dated:  March  24. 1997. 
OwTcl  L.  Kenops, 
Forest  Supervisor. 
(FR  Doc.  97-7907  Filed  3-27-97;  8:45  am) 

BtUJNQ  CODE  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
procurement  list. 

SUMMARY;  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  p)ersons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  April  28,  1997. 

ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPl^MENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  numt>er  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 


2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
service  have  been  proposed  for  addition 
to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed: 

Commodities 

Bath  Puff 
M.R.  566 
NPA:  Mississippi  Industries  for  the 

Blind,  Jackson,  Mississippi 
Scourer.  Copper 
M.R.  505 
NPA:  Lighthouse  for  the  Blind  of  the 

Palm  Beaches.  Inc..  West  Palm  Beach. 

Florida 
Towels,  Seasonal 
M.R.  1009 
NPA:  Chester  County  Branch  of  the 

PAB,  Coatesville,  Pennsylvania 
Business  Cards 

7510-00-NIB-0240  (1000  to  box) 
7510-O0-NIB-0265  (500  to  box) 
7510-0O-NIB-0266  (250  to  box) 
NPA:  The  Lighthouse  for  the  Blind.  Inc., 

Seattle,  Washington 
Folder,  File 
7530-01-364-9482 
7530-01-364-9483 
7530-01-364-9484 
7530-01-364-9485 
7530-01-364-9486 
7530-01-364-9503 
7530-01-364-9504 
7530-01-364-9505 
7530-01-364-9506 
NPA:  Lions  Club  Industries.  Inc., 

Durham,  North  Carolina 

Service 

Janitorial/Custodial 

Mare  Island  Naval  Shipyard 

Vallejo,  California 

NPA:  V-Bar  Enterprises.  Inc.,  Suisun 

Cify.  California 
E.R.  AUejr,  Jr., 
Deputy  Executive  Director. 
(FR  Doc.  97-7928  Filed  3-27-97;  8:45  am) 
BILLMQ  CODE  C3S3-01-P 


Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  procurement 
list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  28,  1997. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 

FOR  FURTHER  MFORMATKW  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On 
November  22,  1996,  January  7, 10, 17. 
24,  31  and  February  7, 1997,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (61  FR  59401,  62  FR 
964,  1429,  2644,  3658,  4721,  and  5797) 
of  proposed  additions  to  the 
Procurement  List.  After  consideration  of 
the  materitd  presented  to  it  concerning 
capability  of  qualified  nonprofit 
agencies  to  provide  the  commodities 
and  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  amd 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were:  1.  The  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  commodities  and  services  to 
the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 
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Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Potpourri 
MR.  400 
M.R.  401 
MR.  403 

Office  and  Miscellaneous  Supplies 

(Requirements  for  Fort  Stewart,  Geoigia) 

Tape,  Computer 
7045-01-119-6357 

Services 

Administrative  Services.  Naval  Training 

Center,  Great  Lakes.  Illinois 
Duplicating/Copying  of  Court  Documents. 

GPO  Program  C414-S) 
Grounds  Maintenance.  Federal  Bureau  of 

Investigation.  Criminal  Justice 

Information  Services  Complex, 

Clarksburg,  West  Virginia 
Janitorial/Custodial.  Major  Bias  USARC, 

Huntington,  West  Virginia 
Library  Services.  Beale  Air  Force  Base, 

California 
Military  Dining  Facility  Attendants,  U.S. 

Coast  Guard  Station,  Miami  Beach, 

Florida 
Military  Dining  Facility  Attendants,  West 

Virginia  Air  National  Guard.  Charleston, 

West  Virginia 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
E.R.  Alley,  Jr. 
Deputy  Executive  Director. 
(FR  Doc.  97-7929  Filed  3-27-97;  8:45  am] 
■UMG  COOC  053-01 -P 


Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonproHt  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  April  28,  1997. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  .\re  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 


SUPPLEMENTARY  INFORMATION:  On 
September  1,  1995,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(60  FR  45704)  of  proposed  addition  to 
the  Procurement  List.  Comments  were 
received  from  the  current  contractor  for 
the  ear  plugs  and  from  two  offices  in 
one  of  the  using  Government  agencies. 
All  commenters  questioned  the  ability 
of  the  nonprofit  agency  to  produce  ear 
plugs  which  meet  the  Government's 
specifications.  The  current  contractor 
also  questioned  the  nonprofit  agency's 
ability  to  meet  Government  delivery 
requirements.  Initial  testing  of  the 
nonprofit  agency's  prototype  ear  plugs 
indicated  that  they  did  not  consistently 
meet  all  Government  specifications.  The 
nonprofit  agency  has  corrected  the 
deficiencies,  and  subsequent  testing  by 
an  independent  laboratory  has  shown 
that  the  ear  plugs  now  meet  all 
specification  requirements.  The 
Government  agency  which  procures  the 
ear  plugs  has  ins[>ected  the  nonprofit 
agency's  facility  and  concluded  that  it  is 
capable  of  producing  the  ear  plugs. 

The  commenting  contractor  also 
claimed  that  if  the  nonprofit  agency 
produced  the  earplugs  manually  they 
would  be  contaminated  and  pose  a 
health  risk  for  users,  while  if  an 
automated  process  is  used  the  nonprofit 
agency  would  fail  to  meet  the 
Committee's  statutory  75  percent 
disabled  direct  labor  requirement.  The 
contractor  stated  that  it  would  not  be 
safe  for  persons  with  severe  disabilities 
to  use  the  required  automated 
equipment 

The  nonprofit  agency  will  be  using  an 
automated  process  which  will  avoid 
direct  human  contact  with  the  plugs 
before  they  are  placed  in  individual 
packages.  This  approach  will  not  violate 
the  Committee's  statutory  requirement, 
as  the  75  percent  figure  applies  only  to 
total  direct  labor  done  by  a  nonprofit 
agency  on  all  its  production  activities. 
The  requirement  does  not  apply  to 
direct  labor  involved  in  the  production 
of  a  single  commodity  for  a  Government 
agency.  The  nonprofit  agency  has 
adapted  other  pieces  of  industrial 
equipment,  such  as  stamping  presses, 
for  safe  use  by  persons  with  severe 
disabilities,  and  is  making  similar 
adaptations  to  the  automated  equipment 
to  be  used  in  producing  the  ear  plugs. 

The  contractor  claims  that  it  is  the 
only  company  which  has  been  able  to 
produce  foam  which  will  meet  the 
specification  requirements  for  the  ear 
plugs.  The  contractor  will  not  sell  this 
foam  to  the  nonprofit  agency.  However, 
the  nonprofit  agency  has  located  a 
company  which  can  produce  foam 


which  conforms  to  the  specifications. 
The  Committee's  industrial  engineer  has 
visited  that  company's  plant  and 
reviewed  the  most  recent  laboratory 
testing  of  the  ear  plugs  the  nonprofit 
agency  has  produced  from  that  foam, 
and  has  confirmed  that  the  ear  plugs 
meet  all  specification  requirements.  The 
nonprofit  agency  has  also  tested  the  ear 
plugs  after  they  have  been  stored  for  a 
period  of  time  and  demonstrated  that 
they  continue  to  meet  the  specification 
requirements  after  storage. 

"The  commenting  contractor  contends 
the  nonprofit  agency  will  not  be  able  to 
meet  the  Government's  total  annual 
requirements  for  the  ear  plugs  because 
it  has  not  made  the  capital  investment 
necessary  to  acquire  adequate 
manufacturing  equipment  and  train 
persoimel.  The  nonprofit  agency  has 
arranged  the  financing  needed  to 
acquire  equipment  and  train  personnel. 

"The  contractor  also  contenas  that  the 
nonprofit  agency  will  not  be  able  to 
meet  Government  delivery  requirements 
because  the  contractor  has  in  the  past 
handled  large  Government  orders  with 
short  turnarounds  by  using  stock  in  its 
warehouse  that  was  intended  for 
commercial  sales,  and  the  nonprofit 
agency  does  not  have  similar 
commercial  sales  to  create  an  inventory 
it  can  draw  upon.  The  procuring 
Government  agency's  finding  of 
nonprofit  agency  capability,  however, 
includes  an  allowance  for  excess  orders 
to  meet  emergency  requirements. 
Consequently,  the  Committee  believes 
the  nonprofit  agency  will  be  able  to 
handle  all  Government  orders  for  the  ear 
plugs. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodi^  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 


4.  There  are  no  known  regiilatoiy 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 
Plug,  Ear,  Hearing  Protection 

6515-00-137-«345 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
ER.  Allay,  Jr.. 
Deputy  Executive  Director. 
[FR  Doc.  97-7930  FUed  3-27-97;  8:45  am) 
aaUNQ  CODE  «35»-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Nevada  Adviaory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Nevada  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  12:00  p.m.  on  April  18, 
1997,  at  the  Office  of  Margo  Piscevich, 
350  South  Center  Street,  Suite  300, 
Reno,  Nevada  89509.  The  purpose  of  the 
meeting  is  to  discuss  civil  rights  issues. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Margo 
Piscevich,  702-329-0958,  or  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  ndes 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  20. 1997. 
Carol-LM  Hnrley, 

Chief,  Regional  Pro-ams  Coordination  Unit. 
[FR  Doc.  97-7896  Filed  3-27-97;  8:45  am] 


Agenda  and  Notice  Of  Public  Meeting 
of  the  Waahlngton  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 


regulations  of  the  U.S.  Commission  on 

Qvil  Rights,  that  a  meeting  of  the 
Washington  Advisory  Committee  to  the 
Commission  will  convene  at  9:30  a.m. 
and  adjourn  at  12:00  p.m.,  on  April  23. 
1997,  at  the  Westin  Hotel,  1900  Fifth 
Street,  SeatUe,  Washington  98101.  The 
purpose  of  the  meeting  is  to  discuss  on- 
going civil  rights  concerns  and  welfare 
reform  monitoring. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  William  - 
Wassmuth,  20&-233-0611.  or  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  March  20, 1997. 
Carol-Lae  Hnrlejr, 

Oiief,  Reffonal  Programs  Coordination  Unit. 
[FR  Doc.  97-7897  FUed  3-27-97;  8:45  am) 

nUJNO  OOOE  633S-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-4Z7-ei2] 

Calcium  Alumirtate  Flux  From  Fi 
Amended  Rnal  Results  of 
Antidumping  Duty  AdmlniatrathfS 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  On  February  4, 1997,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  its  administrative  review  of  the 
antidimiping  duty  order  on  calcium 
aluminate  flux  (CA  flux)  from  France 
(62  FR  5200).  The  period  of  review  is 
June  15, 19»4  through  May  31, 1995.  On 
February  18, 1997,  the  sole  respondent, 
Lafarge  Alimiinates,  and  its  U.S. 
subsidiary,  Laforge  Calcium  Aluminates. 
Inc.  (collectively,  Lafarge)  filed  a  timely 
request  that  the  Department  correct  a 
ministerial  error  in  these  final  results. 
We  are  publishing  this  amendment  to 
the  final  results  of  review  in  accordance 
wiUi  19  CFR  353.28(c). 


EFFECTIVE  DATE:  March  28, 1997. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Maureen  McPhillips  or  Linda  Ludwig, 
AD/CVD  Enforcement  Group  m.  Office 
8,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230:  telephone:  (202)  482-3019  or 
(202)  482-3833,  respectively. 

SUPPI^MENTARY  MFORMATKM: 

Applicable  Statute  and  Regulations 

Unles  otherwise  stated,  all  citations  to 
the  Tariff  Act  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effiective  date  of  the  amendments  made 
to  the  Tariff  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  cturent  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Regiatn-  on  May  11, 1995  (60 
FR  25130). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  CA  Flux,  other  than  white, 
high  purity  CA  flux.  This  product 
contains  by  weight  more  than  32 
percent  but  less  than  65  percent 
alimiina  and  more  than  one  percent 
each  of  iron  and  silica. 

CA  flux  is  currentiy  classified  under 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
2523.10.0000.  The  HTSUS  is  provided 
for  convenience  and  U.S.  Customs' 
purposes  only.  The  vmtten  description 
of  the  scope  of  this  order  remains 
dispositive.  This  review  covers  the 
period  Jime  15,  1994  through  May  31. 
1995. 

Ministerial  Error  in  Final  Kosuhs  of 
Review 

After  reviewing  Lafaige's  allegation  of 
a  ministerial  error  in  the  Department's 
final  results  of  CA  flux  from  France,  we 
agree  that  misplaced  parentheses  in  the 
computer  program  resulted  in  the 
failure  to  multiply  the  per-imit  U.S.  cost 
of  manufactxire  (COM)  by  the  quantity 
when  calculating  the  U.S.  cost  of  goods 
sold  (COGS)  to  derive  profit  based  on 
the  total  costs,  total  revenues,  and  total 
expenses  for  all  subject  merchandise 
during  the  period  of  review.  The  intent 
of  the  Department  was  clearly  to  include 
total,  not  per-unit,  revenue,  costs  and 
expenses  in  the  profit  calculation  as  we 
did  for  revenue,  and  all  components  of 
selling  expenses  and  movement  charges. 
For  these  amended  final  results  we  have 
multiplied  all  components  of  the  COGS, 
including  the  COM,  by  the  quantity  in 
order  to  correcUy  include  the  total 
COGS  in  the  calculation  of  profit 


JMI 
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Amended  Final  Results  of  Review 

As  a  result  of  our  correction  of  a 
ministerial  error,  we  have  determined 
the  margin  to  be: 


Company 

Period  of  review 

Margin 
(per- 
cent) 

Lalafge  Fondu 
Inlert,  Inc 

6/15/94-5/31/95 

11.71 

The  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  normal  value  may  vary 
from  the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  the  respondent 
directly  to  the  U.S.  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effiective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  amended  final 
results  of  administrative  review,  as 
provided  for  by  section  751(a)(1)  of  the 
Tariff  Act:  (1)  the  cash  deposit  rate  for 
Lafaige  will  be  the  rate  indicated  above; 
(2)  for  previously  reviewed  or 
investigated  companies  not  listed  at>ove, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  in  the  original 
LTFV  investigation,  but  the 
manufactiuer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  37.93  percent,  the 
"all-others"  rate  established  in  the 
LTFV  investigation,  59  FR  5994 
(February  9, 1994). 

These  deposit  requirements  shsJl 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 


This  notice  serves  as  the  final 
reminder  to  importers  of  their 
resfwnsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  these  review  periods. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

These  amended  final  results  of 
administrative  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.28(c). 

Dated:  March  20, 1997. 
Robert  S.  l.aBuw, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  97-7964  Filed  3-27-97;  8:45  am) 
aiUMO  CODE  3610-OS-M 


(A-533-810] 

Stainless  Stsel  Bar  From  India; 
Initiation  of  New  Shipper  Antidumping 
Duty  Administrative  Review. 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  has  received  a 
request  to  conduct  a  new  shipper 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  India.  In  accordance  «vith 


Antidumping  duty  proceeding 


Indtt:  Stainless  Steei  Bw.  A-533-«10: 

Panchmahal  Steels.  Limited  

Ferro  ANoys  Corporation  Limrted  .. 


19  CFR  353.22(h),  we  are  initiating  this 
administrative  review. 
EFFECTIVE  DATE:  March  28,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Yeske  or  Vince  Kane,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-0189  or  482-2815, 
respectively. 

Applicable  Statute  and  Regulations: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
("the  Act'),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995 
(60  FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  a 
request,  pursuant  to  section  751(a)(2)(B) 
of  the  Act,  and  in  accordance  with  19 
CFR  353.22(h),  for  a  new  shipper  review 
of  the  antidumping  duty  order  on 
stainless  steel  bar  from  India,  which  has 
a  February  anniversary  date.  One  of  the 
requests  for  a  new  shipper  review  did 
not  include  the  necessary  certifications 
pursuant  to  19  CFR  353.22(h)(2). 
Therefore,  on  3/14/97  we  requested  the 
appropriate  certifications.  The 
certifications  were  submitted  on  3/18/ 
97. 

Initiation  of  Review 

In  accordance  with  section 
751(a)(2)(B){ii)  of  the  Act  and  19  CFR 
353.22(h)(6),  we  are  initiating  a  new 
shipper  review  of  the  antidumping  duty 
order  on  stainless  steel  bar  from  India. 
We  intend  to  issue  the  final  results  of 
the  review  not  later  than  270  days  from 
the  date  of  publication  of  this  notice. 


Period  to  be 
reviewed 


08/01/96-01/31/97 
08/01/96-01/31/97 


We  will  instruct  the  U.S.  Customs 
Service  to  allow,  at  the  option  of  the 
importer,  the  pxisting,  until  the 
completion  of  the  review,  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 


by  the  above  listed  companies,  in 
accordance  with  19  CFR  353.22(h)(4). 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b). 


Dated:  March  20, 1997. 

Roiwrt  S.  LaRnaM, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-7962  Filed  3-27-97;  8:45  am) 

MUJNO  COOC  3610-OS-P 


Determination  Not  To  Revoke 
Countervailing  Duty  Orders 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  coimtervailing  duty  orders. 

summary:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 


of  its  determination  not  to  revoke  the 
coimtervailing  duty  orders  listed  below. 

EFFECTIVE  DATE:  March  28. 1997. 
FOR  further  information  CONTACT: 
Cameron  Cardozo  or  Maria  MacKay. 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 

COUNTERVAJUNG  DUTY  ORDERS 


Washington,  D.C.  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  information: 

Background 

On  December  20, 1996,  the 
Department  published  in  the  Federal 
Register  (61  FR  67321)  its  intent  to 
revoke  the  following  countervailing 
duty  orders: 


Brazil:  . 
KofOQ: 
Spam: 
Taiwan: 


Brass  Sheet  and  Strip  (C-351-604) 

Stainless  Steel  Cookware  (C-580-602) 
Stainless  Steel  Wire  Rod  (C-469-004)  . 
Stainless  Steel  Cookware  (C-^83-«04) 


01/08/87,  52  FR  698 
01/2(y87,  52  FR  2140 
01/03/83.  48  FR  52 
01/20/87,  52  FR  2141 


Under  19  CFR  355.25(d)(4){iii).  the 
Secretary  of  Commerce  will  conclude 
that  an  order  is  no  longer  of  interesit  to 
interested  parties  and  will  revoke  the 
order  if  no  domestic  interested  party  (as 
defined  in  §§  355.2(i)(3),  (i)(4).  (i)(5). 
and  (i)(6)  of  the  regulations)  objects  to 
revocation  and  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  5th  anniversanf  mondi. 

Within  the  specified  time  frame,  we 
received  objections  from  domestic 
interested  parties  to  our  intent  to  revoke 
these  countervailing  duty  orders. 
Therefore,  because  the  requirements  of 
19  CFR  355.25(d)(4)(iii)  have  not  been 
met,  we  will  not  revoke  these  orders. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 

Dated:  March  18. 1997. 
leftayP.BUkM, 

Principal  Deputy  Asmtant  Secretary  for 
bnport  Administration. 
(FR  Doc.  97-7963  Filed  3-27-97;  8:45  am] 
>  COM  tBio-oe-M 


IA-821-8(M,  A-823-80e.  A-670-840,  and  A- 

Certain  Cut-to-Length  CartXNt  Steel 
Plale  From  ttie  People's  Republic  of 
China  (PRC),  the  Rusaian  Federation, 
the  Republic  of  South  Africa,  and 
Ukraine:  Postponement  of  Preliminary 
Determination  in  Antidumping  Duty 
Investigation 

AOBUCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  postponement  of 
preliminary  determination  of 
antidumping  duty  investigation. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  postponing  the 
preliminary  determination  for  the 
investigation  on  certain  cut-to-length 
carbon  steel  plate  products  from  the 


People's  Republic  of  China,  the  Russian 
Federation,  the  RepubUc  of  South 
Africa,  and  Ukraine.  This  postponement 
is  made  pursuant  to  the  Tariff  Act  of 
1930,  as  amended  by  the  Uruguay 
Rotmd  Agreements  Act  (hereinafter, 
"die  Act"). 

EFFECTIVE  DATE:  March  28, 1997. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  N. 
Gerard  Zapiain  or  Elizabeth  Patience, 
for  companies  from  the  PRC,  at  202- 
482-0190  or  482-0195;  for  companies 
from  the  Russian  Federation  or  Ukraine, 
contact  Nithya  Nagarajan  or  Steven 
Presing  at  482-0193  or  482-0194;  for 
companies  from  the  Republic  of  South 
Africa  contact  Charlie  Rest  or  Robin 
Gray  at  482-5811  or  482-0196;  hnport 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230. 

SUPPLEMBITARV  MPORMATION: 

The  ApplicaUe  St^nte 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  (the 
Act)  are  references  to  the  provisions 
effiective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Rotuds  Agreements 
Act 


Poatponement  ofPreHiainary 
DelerminatioDS 

We  have  determined  that  these 
investigations  are  extraordinarily 
complicated  within  the  meaning  of 
section  733(c)(l)(B)(i)  of  the  Act  Among 
other  considerations,  there  is  a  large 
number  of  respondents,  and  claims  for 
separate  rates  will  have  to  be  analyzed 
individually  (see  Decision 
Memorandum  from  Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  to  Robert  LaRuissa,  Acting 
Assistant  Secretary,  Import 
Administration,  March  20, 1997). 


Furthermore,  we  have  determined 
that  the  parties  concerned  are 
cooperating,  as  required  by  section 
733(c)(1)(B)  of  the  Act,  and  that 
additional  time  is  necessary  to  make 
these  preliminary  determinations  in 
accordance  with  section  733(c)(l)(B)(ii) 
of  the  Act 

For  these  reasons,  the  deadline  for 
issuing  the  preliminary  determination 
in  these  cases  is  now  no  later  than  May 
14, 1997. 

This  notice  is  published  pursuant  to 
section  733(cK2)  of  the  Act 

Dated:  Much  21, 1997. 
JoMph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement. 
Group  M. 

(FR  Doc.  97-7965  Filed  3-27-97;  8:45  ami 
\  cone  m\9  oa  p 


Announcement  of  a  HomefumisMnga 
Products  Trade  Mlaaion  to  South 
Africa 

Much  24, 1997. 

The  Department  of  Commerce 
announces  a  Homefumishings  Products 
Trade  Mission  to  South  Africa. 

Date:  July  20-25. 1997 

Description:  Trade  missions  are 
planned  visits  to  introduce  U.S.  firms  to 
foreign  buyen  and  to  establish 
representation  agreements  including  a 
review  of  prospective  agents' 
qualifications  by  U.S.  Embassy 
personnel.  All  products  displayed  must . 
be  made-in-the-USA. 

Location:  Johannesburg,  Chirban,  and 
Cape  Town.  Business  meetings  will  be 
held  in  hotels  selected  by  U.S.  Embassy 
personnel  stationed  in  South  Africa. 

Costs:  $3,500  per  participant  Includes 
setup,  appropriate  furnishings, 
interpreter  assistance,  promotions. 
hospitaUty  functions,  and  market 
luiefings. 


14888 


Federal  Register  /  Vol.  62.  No.  60  /  Friday.  March  28.  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  60  /  Friday,  March  28,  1997  /  Notices 


14889 


Products:  Home  furnishing  fobrics, 
both  window  treatment  fiabrics  and 
upholstery  fabrics;  carpets  and  rugs,  bed 
and  bath  linen  and  decorative 
accessories  such  as  cushions  and 
throws. 

For  further  information  contact  W.  E. 
Dawson  at  the  U.S.  Department  of 
Commerce,  room  H-3100,  Washington, 
DC  20230  or  call  (202)  482-5155.  Fax: 
(202) 482-2859. 
TrayH-Cribb, 

Deputy  Assistant  Secretary  for  Textiles, 
Apparel  and  Consumer  Goods  Industries. 
[FR  Doc.  97-7947  Filed  3-27-97  8:45  un) 
■LLMQ  OOOC  »1«-0n-F 


National  Ocaanic  and  Atmospharic 
Admlniatratlon 

[LO.  020mTA] 

Formation  of  Advisory  Panals  for 
Natlonai  Acadamy  of  Sclancaa  Study 
on  irnSvldual  FisMng  Quotas; 
Extension  of  Deadline 

AQBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  extending  deadline  for 

nominations. 


;  Notice  is  hereby  given  that 
NMFS  is  extending  the  deadline  for 
sending  nominations  for  two  advisory 
panels  for  an  individual  Fishing  Quota 
study  to  be  conducted  by  the  National 
Academy  of  Sciences'  National  Research 
Coimcil.  The  advisory  panel  formation 
complies  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  as  amended  by  the  Sustainable 
Fisheries  Act  of  1996.  The  deadline  for 
application  is  being  extended  to  ensure 
that  all  interested  parties  have  sufBcient 
time  to  respond  to  this  notice,  and  to 
ensure  that  NMFS  has  the  widest  range 
of  applicants  from  which  to  select  panel 
members. 

DATES:  Interested  parties  should  submit 
a  statement  of  interest  by  April  14, 1997. 
ADDRESSES:  Send  statements  of  interest 
to  the  Director  of  the  Office  of  Science 
and  Technology.  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD,  20910. 
ro«  FURTHER  MFOmfUTION  CONTACT: 
Amy  Gautam.  (301)  713-2328. 
8UPPI.BfBn-ARY  MRXMATXM:  Interested 
parties  should  refer  to  the  previous 
Federal  K^isler  notice  on  this  subject 
(I.D.  020697A),  published  February  25, 
1997,  at  62  FR  8429.  for  further 
information  about  the  role  of  the 
advisory  panels  and  what  to  include  in 
a  statement  of  interest.  NMFS  will 
announce  the  selection  of  advisory 


panel  members  no  later  than  May  1, 
1997. 

Dated:  March  24,  1997. 

RoUand  A.  Sdunitten, 

Assistant  Administrator,  National  Marine 
Fisheries  Service. 

|FR  Doc.  97-7886  Filed  3-27-97;  8:45  am] 

■RJJNQ  0006  3610-t2-F 


P.D.032097C] 

Nortti  Pacific  Fishery  Itonagement 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUkMAAY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  bodies  will  meet  in  Anchorage, 
Alaska.  All  meetings  are  open  to  the 
public  with  the  exception  of  Council 
executive  sessions  to  discuss  personnel, 
international  issues,  and  litigation. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Anchorage  Hilton  Hotel.  500  W.  3rd 
Avenue,  Anchorage.  AK  99501. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AX 
99501-2252. 

DATES:  The  meetings  will  be  held  the 
week  of  April  14.  1997.  See 
SUPPLEMENTARY  MFORMATKM  for  specific 
dates  and  times  of  the  meetings. 
FOR  FURTHER  MFORMATION  CONTACT: 
Council  staff;  telephone:  907-271-2809. 
SUPPl.EMENTARy  INFORMATION:  The 
Advisory  Panel  (AP)  and  the  Scientific 
and  Statistical  Committee  (SSC)  will 
begin  on  Monday.  April  14. 1997.  at 
8:00  a.m.  The  AP  and  SSC  should 
conclude  their  meetings  by  Thursday. 
April  17.  The  Council  will  begin  their 
plenary  session  on  Tuesday.  April  15,  at 
8:00  a.m..  concluding  by  Sat\iitiay.  April 
19. 1997.  Other  committee  and 
workgroup  meetings  may  be  held  on 
short  notice  during  the  week;  notices 
will  be  posted  at  the  meeting  site.  An 
executive  session  is  tentatively 
scheduled  for  noon  on  Friday,  April  18, 
1997. 

The  agenda  for  the  meetings  will 
include  the  following  subjects; 

1.  Reports  from  NMFS  and  Alaska 
Department  of  Fish  and  Game  on  the 
current  status  of  the  fisheries  off  Alaska, 
and  re{)orts  on  enforcement. 

2.  Initial  review  of  seabird  avoidance 
measures  for  the  halibut  fisheries, 
changes  to  the  halibut  catch  sharing 
plan  for  International  Pacific  Halibut 
Commission  Area  4  and  subsistence 
halibut  regulations. 


3.  Review  and  consider  release  for 
public  review  of  analysis  for  halibut 
charterboat  management. 

4.  Initial  review  of  proposed 
amendments  to  the  halibut  and  sablefish 
individual  fishing  quota  (IFQ)  program. 
Status  reports  on  the  fee  and  loan 
programs  and  central  tide  registry  for 
the  IFQ  and  Commimity  Development 
Quota  programs,  and  national  EFQ 
panels.  Status  report  on  weighmaster 
requirements  for  the  IFQ  fisheries. 

5.  Review  and  final  action  on 
regulations  for  halibut  donations  to  food 
banks. 

6.  Review  committee 
recommendations  on  vessel  bycatch 
allowance  measures;  task  staff  with 
further  development. 

7.  Approve  analysis  of  Gulf  of  Alaska 
improved  retention  and  utilization 
alternatives  for  public  review. 

8.  Begin  development  of  alternatives 
for  analysis  to  replace  cuLnent  inshore/ 
offshore  regulations. 

9.  Review  draft  regulations  for 
Council  member  recusal. 

10.  Groundfish  issues  to  be  addressed 
include  the  following: 

(a)  Discussion  papers  on  rockfish 
directed  fishing  standards  for  the  Gulf  of 
Alaska  and  rolling  closures  to  protect 
survey  sites  in  the  Gulf  of  Alaska; 

(b)  Final  action  on  amendment  to 
prohibit  directed  fishing  on  forage  fish 
species; 

(c)  Initial  review  of  an  amendment  to 
allocate  2  percent  of  the  Atka  mackerel 
total  allowable  catch  to  the  jig  fishery  in 
the  Bering  Sea  Aleutian  Islands;  and 

(d)  Approve  Vessel  Incentive  Program 
bycatch  standards  for  the  second  half  of 
1997. 

11.  Review  the  stock  assessment  and 
fishery  evaluation  report  for  the  scallop 
fishery  and  approve  catch  allocations; 
review  actions  by  the  Board  of  Fisheries 
in  managing  the  scallop  fishery. 

Special  Accominodatioiis 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809.  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  March  21. 1997. 
■Bruce  C  MoreliMd, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-7887  Filed  3-27-97;  8:45  am) 
HLLMO  CODE  3S10-t2-F 


P.D.  030497D] 

Pacific  Coast  Pinniped  Interaction 
Investigation  and  Report 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability;  request 

for  comments. 

summary:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA),  NMFS  conducted  an 
investigation  to  determine  whether 
California  sea  lions  and  Pacific  harbor 
seals  are  having  a  significant  negative 
impact  on  the  recovery  of  certain 
salmonid  stocks  or  on  the  coastal 
ecosystems  of  Washington,  Oregon,  and 
California.  After  completion  of  the 
report  of  the  scientific  investigation 
(scientific  report),  NMFS  prepared  a 
draft  report  to  Congress  to  submit 
recommendations,  resulting  from 
discussions  with  the  Pacific  States 
Marine  Fisheries  Commission  (PSMFC) 
to  address  issues  and  problems 
identified  in  the  scientific  report.  The 
scientific  report  is  complete  and 
available  for  public  information,  and  the 
draft  report  to  Congress  is  available  for 
public  review  and  comment  (see 
ADDRESSES). 

DATES:  Comments  on  the  draft  report  to 
Congress  must  be  submitted  on  or  before 
June  26,  1997. 

ADDRESSES:  Copies  of  the  scientific 
report  and  the  draft  report  to  Congress 
are  available  from,  and  written 
comments  should  be  sent  to,  William 
Stelle,  Jr.,  Administrator,  NMFS, 
Northwest  Region,  7600  Sand  Point 
Way.  NE.,  BIN  C15700.  Seattie,  WA 
98115,  Attn:  West  Coast  Pinniped 
Report,  or  Michael  Payne,  Chief,  Marine 
Mammal  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910, 
Attn:  West  Coast  Pinniped  Report. 
FOR  FURTHER  MFORMATKM  CONTACT:  Joe 
Scordino  (206)  526-6143,  or  Tom  Eagle 
(301) 713-2322. 
SUPPLBCNTARY  INFORMATION: 

Backgroand 

The  MMPA  directs  the  Secretary  of 
Commerce  (Secretary)  to  conduct  a 
scientific  investigation  to  determine  if 
California  sea  lions  and  Pacific  harbor 
seals  (a)  are  having  a  significant 
negative  impact  on  the  recovery  of 
salmonid  fishery  stocks  that  have  been 
listed  as  endangered  species  or 
threatened  species  under  the 
Endangered  Species  Act  (ESA),  or  that 
the  Secretary  finds  are  approaching 
endangered  or  threatened  status;  or  (b) 


are  having  broader  impacts  on  the 
coastal  ecosystems  of  Washington, 
Oregon,  and  California.  After 
completion  of  the  investigation,  NMFS 
on  the  behalf  of  the  Secretary  is  directed 
to  enter  into  discussions  with  the 
PSMFC  on  behalf  of  Washington, 
Oregon,  and  California,  to  address  any 
issues  or  problems  identified  as  a  result 
of  the  scientific  investigation,  and  to 
develop  recommendations  to  address 
such  issues  or  problems.  The 
recommendations  from  these 
discussions,  along  with  the  scientific 
report,  are  to  be  made  available  to  the 
public  for  review  and  comment  for  a 
period  of  90  days,  and  then  submitted 
to  Congress. 

NMFS  established  a  Working  Group 
to  investigate  the  matters  directed  by 
Congress.  Because  NMFS  did  not  have 
available  resources  and  there  was 
insufficient  time  to  conduct  rigorous 
field  investigations  on  the  issues 
identified  by  Congress  within  the 
specified  1-year  timeframe,  the 
investigation  focused  on  a  review  of 
information  from  past  field  studies.  The 
Working  Group  consisted  of  NMFS  and 
state  biologists  with  expertise  in 
salmonids,  marine  mammals,  and  the 
interactions  between  them.  The 
Working  Group  compiled  and  reviewed 
all  available  information  on  the  status 
and  trends  of  California  sea  lions. 
Pacific  harbor  seals,  and  the  seven 
species  of  salmonids  found  in 
Washington,  Oregon,  and  California. 
Members  also  conducted  several 
additional  studies  to  augment  existing 
information.  The  Working  Group 
produced  the  scientific  report, 
"Investigation  of  Scientific  Information 
on  Impacts  of  California  Sea  Lions  and 
Pacific  Harbor  Seals  on  Salmonids  and 
on  the  Coastal  Ecosystems  of 
Washington,  Oregon  and  California," 
which  has  been  submitted  for 
publication  as  a  NOAA  technical 
memorandum. 

In  June  1996,  NMFS  began 
discussions  with  PSMFC  and 
representatives  of  Washington,  Oregon, 
and  California.  Over  the  course  of  four 
meetings  and  numerous  conference  calls 
during  the  last  8  months,  two  issues 
were  identified  from  the  scientific 
investigation,  and  four 
recommendations  were  developed. 


The  two  issues  on  pinniped  impacts 
on  salmonids  and  west  coast  ecosystems 
described  in  the  Report  are: 

1.  California  sea  Don  and  Pacific 
harbor  seal  populations  on  the  West 
Coast  are  increasing  while  many 
salmonid  populations  are  decreasing. 
Salmonid  popidations  that  are 


depressed  and  declining,  especially 
those  that  are  listed  or  proposed  to  be 
listed  under  the  ESA,  can  be  negatively 
impacted  by  expanding  pinniped 
populations  and  attendant  predation. 
2.  Increasing  California  sea  lion  and 
Pacific  harl)or  seal  populations  and  their 
expanding  distribution  are  negatively 
impacting  commercial  and  recreational 
fisheries,  damaging  private  property, 
and  posing  threats  to  public  safety. 

Recommendations 

The  four  recommendations  in  the 
draft  report  to  Congress  are: 

1.  Implement  site-specific 
management  for  Califomia  sea  lions 
and  Pacific  harbor  seals.  Establish  a 
framework  that  would  allow  state  and 
Federal  resource  management  agencies 
to  immediately  address  conflicts 
involving  Califomia  sea  lions  and 
Pacific  harbor  seals.  Any  lethal  tAkinga 
would  have  to  be  within  the  Potential 
Biological  Removal  levels  established  by 
NMFS  for  all  human  causes  of  mortality. 

The  three  components  of  the 
framework  would  be:  (a)  In  situations 
where  Califomia  sea  lions  or  Pacific 
harbor  seals  are  preying  on  salmonids 
that  are  listed  or  proposed  for  listing 
under  the  ESA,  immediate  use  of  lethal 
removal  by  state  or  Federal  resource 
agency  officials  would  be  authorized;  (b) 
in  situations  where  Califomia  sea  lions 
or  Pacific  harbor  seals  are  preying  on 
salmonid  populations  of  concern  to  the 
state  or  are  impeding  passage  of  these 
populations  during  migration  as  adults 
or  smolts,  lethal  takes  by  state  or 
Federal  resource  agency  officials  would 
be  authorized  if  (i)  non-lethal  deterrence 
methods  are  underway  and  are  not  fully 
effective,  or  (ii)  non-lethal  methods  are 
not  feasible  in  the  particular  situation  or 
have  proven  ineffective  in  the  past;  and, 
(c)  in  sit\iations  where  Califomia  sea 
lions  or  Pacific  hartxir  seals  conflict 
with  humans,  such  as  at  fishery  sites 
and  marinas,  lethal  removal  by  state  or 
Federal  resource  agency  officials  would 
be  authorized  as  a  last  resort  when  an 
individxial  pinniped  fails  to  r8sp>ond  to 
repeated  deterrence  attempts,  or  when 
repeated  deterrence  attempts  do  not 
affect  the  behavior  of  an  individual 
pinniped  over  the  long-term. 

2.  Develop  safe,  effective  non -lethal 
deterrents.  In  order  to  provide  an  array 
of  options  broader  than  lethal  removal 
to  resolve  West  Coast  pinniped 
problems,  there  is  a  pressing  need  for 
research  on  the  development  and 
evaluation  of  deterrent  devices  and 
further  exploration  of  other  non-lethal 
removal  measures.  Potential  options 
need  to  be  evaluated  in  a  concerted, 
adequately  funded  effort  to  address  this 
issue.  Research  and  development  of 
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pinniped  deterrence  methods  should  be 
a  research  priority  for  addressing 
expanding  pinniped  populations  on  the 
West  Coast. 

3.  Selectively  reinstate  authority  for 
the  intentional  lethal  taking  of 
California  sea  lions  and  Pacific  harbor 
seals  by  commercial  fishermen  to 
protect  gear  and  catch.  Prior  to  the  1994 
Amendments  to  the  MMPA,  commercial 
fishermen  were  allowed  to  kill  certain 
pinnipeds  as  a  last  resort  in  order  to 
protect  their  gear  or  catch.  Although  the 
1992  NMFS  legislative  proposal 
contained  provisions  to  continue  such 
authority,  it  was  not  included  in  the 
1994  Amendments  to  the  MMPA.  A 
limited  authorization,  based  on 
demonstrated  need,  should  be  provided 
to  certain  commercial  fishermen  at 
specified  sites  to  use  lethal  means,  as  a 
last  resort,  to  protect  their  gear  and 
catch  from  depredation  by  California  sea 
lions  and  Pacific  hartxir  seals  until  such 
time  that  effective  non-lethal  methods 
are  developed  for  their  s{>ecific 
sitiiation. 

4.  Information  needs.  An  array  of 
additional  information  is  needed  to 
better  evaluate  and  monitor  California 
sea  lion  and  Pacific  harbor  seal  impacts 
on  salmonids  and  other  components  of 
the  West  Coast  ecosystems.  Details  of 
such  studies  are  described  in  the  draft 
report  to  Congress. 

Anthority:  16  U.S.C  1389(f) 
Dated:  March  24. 1997. 
Hilda  Diu-Sohero, 

Acting  Duvctor.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
IFR  Doc.  97-7885  Filed  3-27-97;  8:45  am) 
MUMQ  COM  »19-a-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Export  Visa 
Requirements  for  Certain  Man-Made 
Rber  Products  Produced  or 
Manufactured  in  the  People's  Republic 
of  China 

March  24. 1997. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

visa  requirements. 

EFFECTIVE  DATE:  April  1.  1997. 
FOfl  FURTHER  MFORMAT10N  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agrioiltural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Effective  on  April  1, 1997,  for  goods 
produced  or  manufactured  in  China  and 
exported  on  and  after  April  1, 1997,  a 
part-category  visa  will  be  required  for 
textile  products  in  Category  666-C.  For 
textile  products  in  Category  666.  other 
than  666-C.  a  666  visa  will  be  required. 
During  the  period  April  1, 1997  through 
April  30,  1997,  U.S.  Customs  Service 
will  accept  either  the  new  or  the  old 
visa.  Goods  exported  on  and  after  May 
1.  1997  shall  be  denied  entry  if  not 
visaed  as  666  (other  than  666-C)  or  666- 
C. 

See  60  PR  22567,  published  on  May 
8,  1995. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
March  24, 1997. 
Commissioner  of  Customs, 


Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  3, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
establishes  an  export  visa  arrangement  for 
certain  cotton,  wool,  man-made  fiber,  silk 
blend,  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactiued 
in  the  People's  Republic  of  China. 

Effective  on  April  1. 1997,  goods  produced 
or  manufectured  in  China  and  exported  on 
and  after  April  1. 1997,  in  Category  666  shall 
require  a  666  (other  than  666-<:)  >  or  66&-C  ' 
visa.  During  the  period  April  1, 1997  through 
April  30, 1997.  you  are  directed  to  accept 
either  the  new  or  old  visa.  Goods  exported 
on  and  after  May  1, 1997  shall  be  denied 
entry  if  not  visaed  as  666  (other  than  666- 
C)  or  666-C 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  blls  within  the  foreign  afCsirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Etoc.  97-7946  Filed  3-27-97;  8:45  am) 
BILUNQ  COOE  3S10-OR-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Cost  Comparison  Studies 

The  Air  Force  is  conducting  the 
following  cost  comparisons  in 
accordance  with  OMB  Circular  A-76, 
Performance  of  Commercial  Activities. 


Installation 


Installation 


Maxwell  AFB  

Maxwed  AFB  

Clear 

Eielaon  AFB 

Eieison  AFB 

Elmendorl  AFB  ... 
Bmendoft  AFB  .„. 
E(KvardsAFB  .„... 
Los  Angeles  AFS 
Los  Angeles  AFS 
Los  Angeles  AFS 
Man::hAFB  „ 


State 


AL 
AL 
AK 
AK 
AK 
AK 
AK 
CA 
CA 
CA 
CA 
CA 


USAF  Project  Title 


General  Library. 

Grounds  Mainter^ance. 

Power  Production. 

Miscellaneous  Services. 

Admin  Telephone  PBX. 

Power  Production. 

Military  Farrfily  Housing  Managen>enL 

Base  Supply. 

Communication  Furx:tions. 

Put>lications  Distritxition  Office. 

Education  Services. 

Airfield  Operations  &  Weather. 


March  AFB  

March  AFB  

OnizukaAFS  

VarxJent>erg  AFB 

Vandenberg  AFB 

Buckley  ANGB 

FakXKi  AFB , 

Fateon  AFB 

Peterson  AFB , 

Eglin  AFB  

Eglin  AFB  

Eglin  AFB  

Eglin  AFB  

Homestead  AFB 

Homestead  AFB 

Hurlburt  Com  FieW  .. 
Hurlburt  Com  Field  .. 

Patrick  AFB  

Tyndall  AFB 

Dobbins  AFB 

Dobbins  AFB  

Dobbins  AFB  

DotibinsAFB  

RotMns  AFB  

Robins  AFB  

Ramstein  AB  

Spangdahlem  AB  

Grissom  

Grissoni  

Grissom  

r4ew  Orleans  NAS  ... 

Hanscom  AFB  .... 

Hanscom  AFB  

Hanscom  AFB  

Hanscom  AFB  

Otis  ANGB  

WestoverAFB  

WestoverAFB  

WestoverAFB  

Andrews  AFB  

Minr>eapolts/St  Paul  . 
Minneaix>lis/St  Paul  . 

Columbus  AFB  

Keesler  AFB  

Malmstrom  AFB 

Multiple  InstaHations 

McGuire  AFB 

Cannon  AFB 

KirtJand  AFB  

Kiitand  AFB  

KirttarxJ  AFB  

Neilis  AFB 

Niagara  Falls  lAP  

Niagara  Falls  lAP  

Wright-Patterson  AFB  

Youngstown  Municipal  Arpt 

Tinker  AFB  

Greater  Pittsburgh  Aipl 

WHtow  Grove  NAS 

Brooks  AFB  

Carswel  AFB 

LacMand  AFB 

Lackland  AFB 

Laughlin  AFB 

LaughHn  AFB 

Sheppard  AFB 

Hit  AFB  ~ 

Gen  Mitchell  Field 

F  E  Warren  AFB 


State 

CA 

CA - 

CA 

CA 

CA .^ 

CO  

CO  

CO  

CO  

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

GA 

QA 

GA 

GA _ 

QA 

GA 

Germany  ... 
Germany  ... 

IN  

IN  

IN  

LA  

MA  .-. 

MA  

MA  

MA  

MA  „. 

MA  

MA  „.... 

MA  

MD  

MN  

MN  •••••• 

MS  

MS  

MI 

MuN 

NJ  

NM  

NV 

NY  '""'~"Z 

OH  

OH  

OK 

PA  " 

TX  

TX 

TX 

TX  

TX  

TX  

UT 

WY 


USAF  Project  Title 


Transient  Aircraft  Maintenance. 

Base  Operating  Support  (BOS). 

Utilities  Plant. 

Base  Operating  Support 

Structural  Maintenance. 

AirfieU  ManagemenL 

Communication  O&M. 

Utilities  Plant. 

Base  Operating  Support 

Ubraiy. 

Educatkxi  Services. 

Acquisitkxi  Security. 

Civil  Engirteeririg. 

Airfiekj  Operatkxis  &  Weattier. 

Base  Operating  Support 

Grounds  Maintenance. 

Transient  Aircraft  MaintenarKe. 

Base  Operating  Support 

BOS  &  Backshop  Aircraft  Maintenance. 

Control  Tower  Operations. 

CommuTMcation  Functions. 

Weather  Servnes. 

Base  Operating  Support 

Audiovisual. 

Military  Family  Housing  Maintenance. 

Mess  Attendants. 

Mess  Attendants. 

AirfieW  Operations  &  Weather. 

Transiertt  Aircraft  Mainter^ance. 

Base  Operating  Support 

Base  Operating  Support 

Audiovisual. 

Data  Automation. 

Vehicle  O&M. 

Laboratory  Support  Services. 

Transient  Aircraft  Maintenance. 

Control  Tower  Operations. 

Wearier  Services. 

Base  Operating  Support 

Administrative  Support. 

Communtcatkxi  Functions. 

Base  Operating  Support 

Base  Operating  Support 

Technical  Training  Center,  Equip.  Maint 

Base  Supply. 

Technical  Traning,  Electronic  Printing  Training. 

Military  Family  Housing  Maintenance. 

Military  Family  Housing  Maintenance. 

Base  Supply. 

PMEL 

VEHICLE  O&M. 

Military  Family  Housing  Maintenance. 

Weather  ServKes. 

Base  Operating  Support 

Base  Operating  Support 

Base  Operating  Supjxxt 

Communication  Functkins. 

Base  Operating  Support 

Base  Operating  Support. 

Laboratory  Support  Services. 

Base  Opctratirig  Support 

Grounds  Maintenance. 

Animal  Caretaking. 

Aircraft  Mainter^ance. 

Base  Communications. 

Technical  Training.  Telephone  Systems. 

Grounds  Maintenance. 

Recreational  Support 

Base  Operatir^g  Support 

Base  Supply. 


'  CMogory  666:  all  HTS  numbers  except 
6303.92.2000  (Category  66&-C). 


'  Category  666-C  only  HTS  number 
6303.92.2000 


JMI 
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Carolyn  A.  Lunsford. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-7904  Filed  3-27-97;  8:45  am) 
BILUNaCOOE  3no-oi-p 


Department  of  the  Army,  Corps  of 
Engineers 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  to  Evaluate  a  Permit 
Application  by  Empire,  Ltd. 

AGENCY:  Corps  of  Engineers.  DoD. 
ACTION:  Notice  of  Intent. 

SUMMARY:  Empire,  Ltd.,  of  Wood-Ridge. 
New  jersey,  has  submitted  an 
application  for  a  Department  of  the 
Army  permit  to  discharge  2.5  million 
cubic  yards  of  dredged  and/or  fill 
material  into  206  acres  of  waters  of  the 
United  States,  including  wetlands,  to 
facilitate  the  construction  of  a 
commercial  mall  with  retail  and  office 
space,  hotel,  light  industrial  facilities, 
roads,  and  infrastructure.  The  discharge 
of  dredged  and/or  fill  materials  into 
waters  of  the  United  States  requires  a 
Department  of  the  Army  Permit 
pursuant  to  Section  10  of  the  Rivers  and 
Harbors  Act  of  1899  (33  U.S.C.  403)  and 
Section  404  of  the  Clean  Water  Act  (33 
U.S.C.  1344).  The  Environmental  Impact 
Statement  (EIS)  process  will  assist  the 
U.S.  Army  Corps  of  Engineers  (USACE) 
in  determining  whether  to  issue  or  deny 
a  permit  for  the  project  under  these 
authorities.  This  action  is  taking  place 
in  accordance  with  the  USACE 
procedures  for  implementing  the 
National  Environmental  Policy  Act  (33 
CFR  Parts  230  and  325). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  J.  Seebode,  Chief,  Regulatory 
Branch,  New  York  District  Corps  of 
Engineers,  26  Federal  Plaza,  Room  1937, 
New  York,  New  York  10278-0090. 
Telephone  (212)  264-3996. 

SUPPLfMENTARY  INFORMATION: 

1.  Proiect  DeacriptioD 

Empire,  Ltd.  submitted  an  application 
for  a  Department  of  the  Army  permit  to 
discharge  approximately  2.5  million 
cubic  yards  of  dredged  and/or  fill 
material  into  206  acres  of  waters  and 
wetlands,  to  create  dry  land  to  facilitate 
the  construction  of  a  major  commercial 
development  project.  The  project, 
known  as  Meadowlands  Mills,  would 
include  a  shopping  mall,  entertainment 
center,  office  complex,  hotel,  mass 
transit  center,  light  industrial  facilities, 
and  associated  parking  structures  and 
roadways.  The  project  is  proposed  to  be 
developed  by  Empire.  Ltd.,  and  the 
Mills  Corporation  of  Arlington,  Virginia. 
The  work  is  proposed  on  a  592  acre  site 


containing  wetlands  and  open  waters 
adjacent  to  the  Hackensack  River  within 
the  Hackensack  Meadowlands  District 
in  the  Townships  of  Carlstadt, 
Moonachie,  and  South  Hackensack, 
Bergen  County,  New  Jersey.  The 
applicant  has  submitted  a  wetlands 
mitigation  plan  with  the  application 
proposing  enhancement,  creation,  and 
preservation  activities,  to  establish 
approximately  380  acres  of  higher  value 
wetlands  onsite. 

On  February  6.  1997,  USACE 
completed  an  Environmental 
Assessment  (EA)  under  the  Corps  of 
Engineers  and  Council  on 
Environmental  Quality  regulations  for 
implementing  NEPA.  The  EA  was 
prepared  utilizing  information  made 
available  through  the  public  interest 
process  until  that  date,  including  the 
issuance  of  a  public  notice  and  the 
conduct  of  two  public  hearings  in  the 
vicinity  of  the  project.  The  EA 
concluded  that  USACE  will  require  the 
preparation  of  an  Environmental  Impact 
Statement  to  process  the  application. 

2.  Reasonable  Alternatives 

In  addition  to  the  no  action 
alternative,  reasonable  alternatives  to  be 
considered  include  the  following: 

a.  Off-site  alternatives  to  construction  as 
proposed 

b.  On-Site  alternatives  to  construction  as 
proposed 

c.  Construction  Techniques 

3.  EIS  Scoping 

As  part  of  the  EIS  scoping  process, 
comments  on  the  proposed  scope  of  the 
EIS  will  be  accepted  until  45  days  after 
the  publication  of  this  Notice  of  Intent 
in  the  Federal  Register;  all  comments 
should  be  addressed  to  the  contact 
person  indicated  above.  In  addition  to 
receiving  written  comments,  the  USACE 
will  receive  oral  comments  during  a 
public  scoping  meeting  scheduled  for 
the  latter  part  of  the  scoping  period. 
Notice  of  the  public  scoping  meeting 
will  be  made  through  mailings  and/or 
legal  notices  in  local  newspapers. 

4.  Public  Participation  in  the  EIS 
Process 

The  EIS  process  will  provide 
opportunities  for  full  participation  by 
interested  federal,  state,  and  local 
agencies,  as  well  as  other  interested 
organizations  and  the  general  public. 
All  interested  parties  are  encouraged  to 
submit  their  names  and  addresses  to  the 
contact  person  indicated  above  for 
inclusion  on  the  distribution  list  for  the 
draft  and  final  EIS  and  any  related 
public  notices. 


5.  Federal  Agency  Participation  in  the 
EIS  Process 

Federal  agencies  with  an  interest  in 
this  EIS  effort  are  requested  to 
participate  as  cooperating  agencies 
pursuant  to  40  CFR  Part  1501.6.  All 
interested  federal  agencies  are  requested 
to  submit  a  letter  of  intent  to  Colonel 
Gary  Thomas,  Corps  of  Engineers, 
District  Engineer. 
John  R.  Hartmann, 
Chief,  Operations  Division. 
|FR  Doc.  97-7906  Filed  3-27-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-142] 

Application  To  Export  Electric  Energy; 
Eastern  Power  Distribution,  Inc. 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
AGENCY:  Notice  of  application. 

SUMMARY:  Eastern  Power  Distribution, 
Inc.  (EPD),  a  power  marketer,  has 
submitted  an  application  to  export 
electric  energy  to  Canada  pursuant  to 
section  202(e)  of  the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  April  28,  1997. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-52),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585  (FAX  202-287- 
5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586-4708  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 

SUPPI.EMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  March  7,  1997,  EPD  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  authorization  to  export 
electric  energy  to  Canada  as  a  power 
marketer,  pursuant  to  section  202(e)  of 
the  FPA.  Specifically,  EPD  has  proposed 
to  transmit  to  Canada  electric  energy 
purchased  from  suppliers  in  the  United 
States  and  Mexico. 

EPD  would  arrange  for  the  exported 
energy  to  be  transmitted  to  Canada,  over 
the  international  transmission  facilities 
owned  by  Basin  Electric  Power 
Cooperative,  Bonneville  Power 
Administration,  Citizens  Utilities, 


Detroit  Edison  Company,  Eastern  Maine 
Electric  Cooperative,  Joint  Owners  of 
the  Highgate  Project,  Maine  Electric 
Power  Company,  Maine  Public  Service 
Company,  Minnesota  Power  and  Light 
Company,  Minnkota  Power,  New  York 
Power  Authority,  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power  and  Vermont  Electric 
Transmission  Company.  Each  of  the 
international  transmission  facilities,  as 
more  fully  described  in  the  application, 
has  previously  been  issued  a 
Presidential  permit  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters 

Any  persons  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  are  to  be  filed  directly  with: 
Gordon ).  Smith,  Esq.,  John,  Hengerer 
and  Esposito,  1200  17th  St.,  NW.,  Suite 
600,  Washington,  DC  20036-3006,  (202) 
429-8814  and  Lisa  Yoho,  Director  of 
Regulatory  Affairs,  Eastern  Power 
Distribution,  Inc.,  2900  Eisenhower 
Avenue,  Suite  300,  Alexandria,  Virginia 
22314,  telephone  (703)  317-2244. 

A  final  decision  will  be  made  on  these 
applications  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
ins{)ection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington.  DC  on  March  24, 
1997. 

Anthooy  J.  Camo, 

Manager,  Electric  Power  Regulation,  Office 
of  Coal  6r  Power  Systems.  Office  of  Fossil 
Energy. 

(FR  Doc.  97-7936  Filed  3-27-97;  8:45  am] 
aajjMQ  COK  64ao-ai-p 


[Docket  Na  EA-141] 

Application  To  Export  El«ctric  Energy; 
Inland  Pacific  Energy  Services 
Corporation 

AOBICr.  Office  of  Fossil  Energy,  DOE. 
AOBICY:  Notice  of  application. 


SUMMARY:  Inland  Pacific  Energy  Service 
Corporation  (Inland  Pacific),  a  power 
marketer,  has  submitted  an  application 
to  export  electric  energy  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  April  28, 1997. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-52),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585  (FAX  202-287- 
5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586—4708  or  Michael  Skinker  (Program 
Attorney)  202-58&-6667. 
SUPPLEMBfTARY  MFOfMATKM:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  March  6, 1997,  Inland  Pacific  filed 
an  application  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  authorization  to  export 
electric  energy  to  Cjinada  pursuant  to 
section  202(e)  of  the  FPA.  Specifically, 
Inland  Pacific  has  proposed  to  transmit 
to  Canada  electric  energy  purchased 
from  electric  utilities  and  federal  power 
marketing  agencies. 

Inland  Pacific  would  arrange  for  the 
exported  energy  to  be  transmitted  to 
Canada,  over  the  international 
transmission  facilities  owned  by  Basin 
Electric  Power  Cooperative,  Bonneville 
Power  Administration,  Citizens 
Utilities,  Detroit  Edison  Company, 
Eastern  Maine  Electric  Cooperative, 
Joint  Owners  of  the  Highgate  Project, 
Maine  Electric  Power  Company,  Maine 
Public  Service  Company,  Minnesota 
Power  and  Light  Company,  Minnkota 
Power,  New  York  Power  Authority, 
Niagara  Mohawk  Power  Corporation, 
Northern  States  Power  and  Vermont 
Electric  Transmission  Company.  Each  of 
the  international  transmission  facilities, 
as  more  fully  described  in  the 
application,  has  previously  been  issued 
a  Presidential  permit  pursuant  to 
Executive  Order  10485,  as  amended. 

Procednral  Matters 

Any  persons  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 


(18  CFR  385.211,  385.214).  Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Additional  copies  are  to  be  filed 
directly  with:  Paula  E.  Pyron,  Andrew 
K.  Soto;  Ball  Janik  LLP,  101  S.W.  Main 
Street,  Suite  1100,  Portland,  Oregon 
97204,  (503)  228-2525  and  J.  Gary 
StaufEer,  Executive  Vice  President, 
Inland  Pacific  Energy  Services  Corp., 
1124  W.  Riverside,  Suite  4000,  Spokane, 
Washington  99201  (509)  459-1363. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington.  DC,  on  March  24, 
1997. 

AntliODy  J.  Como, 

Manager,  Electric  Power  Regulation,  Office 
of  Coal  Sf  Power  Systems.  Office  ofFoesU 
Energy. 

[FR  Doc.  97-7937  Filed  3-27-97;  8:45  am) 
muMta  coot  tat-m-p 


[Docket  EA-Se-E] 

Application  to  Amend  ElMtridty 
Export  Authorization:  Westam 
Systams  Powar  Pool 

MBtCr:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Western  Systems  Power 
Pool  ("WSPP")  has  filed  an  application 
on  behalf  of  its  members  to  amend  its 
electricity  export  authorization  issued 
September  5,  1996,  in  Order  EA-98-C 
The  application  requests  the 
authorization  be  amended  to  permit  8 
new  member  companies  to  export 
electricity  to  Caiiada. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  April  28, 1997. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  k 
Power  Im/Ex  (FE-52),  Office  of  Coal  & 
Power,  Office  of  Fossil  Energy, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585  (FAX  202-287- 
5736). 
FOR  FURTHER  MFORMATION  CONTACT: 
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Rosalind  Carter  (Program  Office)  202- 
586-7983  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPtEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  §  824a(e)). 

On  September  5,  1996,  in  Docket  EA- 
98-C.  the  Office  of  Fossil  Energy  (FE)  of 
the  Department  of  Energy  (DOE) 
authorized  42  "public  utility"  members 
of  the  WSPP  to  export  electric  energy  to 
Canadian  members,  British  Columbia 
Hydro  and  Power  Authority  (BC  Hydro), 
or  other  future  Canadian  members.  The 
Gacilities  to  be  utilized  for  these  exports 
are  the  international  transmission 
fecilities  owned  and  operated  by  the 
Bonneville  Power  Administration 
(EPA),  also  a  WSPP  member.  The 
Gacilities  consist  of  two  500-kV 
transmission  lines  at  Blaine, 
Washington,  and  one  230- kV 
transmission  line  at  Nelway,  British 
Columbia,  that  interconnect  with 
fiacilities  of  BC  Hydro,  and  one  230-kV 
line,  also  at  Nelway,  connecting  to  West 
Kootenay  Power,  Limited.  The 
construction  and  operation  of  these 
international  transmission  facilities  was 
previously  authorized  by  Presidential 
Permits  PP-10.  PP-46.  and  PP-36. 
respectively. 

On  March  12, 1997,  WSPP  submitted 
an  application  to  amend  the  export 
authorization  by  adding  8  new  member 
companies  to  the  list  of  authorized 
electricity  exporters.  The  new  members 
are:  Intercoast  Power  Marketing 
Company,  National  Gas  &  Electric  LJ».. 
PowerEx,  TransAlta  Enterprises 
Corporation,  TransCanada  Energy  Ltd., 
Tucson  Electric  Power  Company, 
Western  Power  Services,  Inc.,  and 
Williams  Energy  Services  Company. 

Procedural  Matters 

Any  persons  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Additional  copies  are  to  be  filed 
directly  with:  Michael  E.  Small,  Esq., 
Wright  &  Talisman,  P.C,  1200  G  Street. 
Suite  600.  Washington.  D.C. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 


to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC  on  March  24, 
1997. 

Anthony  J.  Como, 

Director,  Electric  Power  Regulation,  Office  of 
Coal  S-  Power  Systems,  Office  of  Coal  &■  Power 
IM/EX,  Office  of  Fossil  Energy. 

[PR  Doc.  97-7935  Filed  3-27-97;  8:45  am) 
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Office  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  97-13:  Centers  of 
Excellence  for  l.3ser  Applications  In 
Medicine 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research  (ER),  U.S. 
Department  of  Energy  (DOE)  aimounces 
its  interest  in  receiving  research 
applications  from  potential  applicants 
for  funding  of  Centers  of  Excellence  for 
Laser  Applications  in  Medicine 
(Centers).  These  Centers  are  intended  to 
carry  out  research  that  will  advance  the 
application  of  laser  technology  in  the 
clinical  practice  of  medicine.  A  Center 
must  have  existing  advanced 
capabilities  for  fundamental  research  in 
the  medical  application  of  lasers,  is  to 
be  based  in  a  hospital  with  a  close  tie 
to  a  school  of  medicine,  is  to  offior  a 
strong  program  of  research  that  covers  a 
wide  range  both  of  scientific  disciplines 
and  of  fields  of  medicine,  and  is  to  place 
emphasis  on  training  and  dissemination 
of  developments  in  this  field  of 
research. 

DATES:  Preapplications  should  be 
received  by  May  30, 1997.  However, 
earlier  submissions  will  be  gladly 
accepted.  Formal  applications  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  E.D.T..  August  15, 1997. 

AOORESSES:  Preapplications  referencing 
Program  Notice  97-13  should  be 
forwarded  to:  Dr.  Roland  F.  Hirsch, 
Medical  Applications  and  Biophysical 
Research  Division.  ER-73.  U.S. 
Department  of  Energy,  19901 
Germantowm  Road,  Germantown.  MD 
20874-1290.  Attn:  Program  Notice  97- 


13.  Fax  submissions  are  acceptable,  fiax 
number  (301)  903-0567. 

Formal  applications  referencing 
Program  Notice  97-13  should  be 
forwarded  to:  U.S.  Department  of 
Energy.  Office  of  Energy  Research, 
Grants  and  Contracts  Division,  ER-64. 
19901  Germantown  Road,  Germantown. 
MD  20874-1290,  Attn:  Program  Notice 
97-13.  This  address  also  must  be  used 
when  submitting  applications  by  U.S. 
Postal  Service  Express  Mail,  or  any 
commercial  mail  delivery  service,  or 
when  hand-carried  by  the  applicant.  An 
original  and  seven  copies  of  the 
application  must  be  submitted. 
Applicants  are  required  to  follow  the 
formal  instructions  given  in  the 
SUPPtEMENTARY  INFORMATION  Section  of 
this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Roland  F.  Hirsch,  Medical  Applications 
and  Biophysical  Research  Division,  CR- 
73,  19901  Germantown  Road, 
Germantown.  MD  20874-1290, 
telephone  (301)  903-3213;  E-mail 
roland .  hirsch@oer .  doe.gov . 
SUPPtEMENTARY  INFORMATION:  The 
Centers  of  Excellence  for  Laser 
Applications  in  Medicine  were 
established  in  1991  upon  the 
recommendation  in  the  Conference 
Report  for  the  Fiscal  Year  1991  Energy 
and  Water  Development  Appropriation 
Act.  There  has  been  substantial  progress 
in  the  field  since  that  time.  Therefore, 
potential  applicants  are  encouraged  to 
propose  Center  programs  that  are 
appropriate  for  the  current  state  of  the 
art  in  fundamental  areas  of  laser 
research  relevant  to  clinical  research, 
that  will  enable  progress  toward  new 
areas  of  clinical  use  of  lasers,  and  that 
will  increase  the  application  of  lasers 
through  training  and  dissemination 
activities.  There  is  particular  interest  in 
research  leading  to  new  laser 
applications  for  non-invasive  medicine 
and,  in  general,  to  new  medical 
procedures  that  are  consistent  with  the 
national  need  to  control  the  costs  of 
health  care. 

Applicants  are  encouraged  to  utilize 
the  extensive  fundamental  scientific 
expertise  that  is  available  at  the 
National  Laboratories  supported  by  the 
Department  through  formal  and 
informal  arrangements  for  consultation 
and  collaboration.  Applicants  are  also 
encouraged  to  identify  objectives  of  the 
proposed  research  program  that 
complement  the  aims  of  other  programs 
which  are  supported  by  the  Medical 
Applications  and  Biophysical  Research 
Division  such  as  research  in 
radiopharmaceuticals  and  molecular 
nuclear  medicine,  biomedical  imaging 
instrumentation.  Boron  Neutron  Capture 


Therapy  (BNCT),  structural  biology, 
analytical  chemistry,  and  genome 
instrumentation. 

Organizations  with  existing  Centers  of 
Excellence  for  Laser  Applications  in 
Medicine  grants  must  submit  with  their 
renewal  application  the  required 
Progress  Report,  which  should  include 
a  section  describing  research 
accomplishments  that  have  been  carried 
over  into  clinical  research  and  practice. 

It  is  anticipated  that  up  to  $1,500,000 
are  expected  to  be  available  for  grant 
awards  in  FY  1998,  contingent  upon 
availability  of  appropriated  funds.  The 
actual  magnitude  of  the  funds  available 
and  the  number  of  awards  which  can  be 
made  will  however  depend  on  the 
budget  process.  It  is  anticipated  that  up 
to  four  avrards  of  up  to  $600,000  each 
annually  for  a  three  year  period  wiU  be 
made,  with  out-year  support  contingent 
on  availability  of  funds,  progress  of  the 
research,  and  programmatic  needs. 

Potential  applicants  are  encouraged  to 
submit  a  brief  preapplication  describing 
the  proposed  Center  and  its  major 
activities.  The  intent  in  asking  for  a 
preapplication  is  to  save  the  time  and 
effort  of  applicants  in  preparing  and 
submitting  a  formal  project  application 
that  may  be  inappropriate  for  the 
program.  The  preapplication  should 
consist  of  a  three-to-five-page  concept 
paper  on  the  program  contemplated  for 
an  application  to  the  Centers  of 
Excellence  for  Laser  Applications  in 
Medicine  program.  The  concept  paper 
should  focus  on  the  scientific  objectives 
and  significance  of  the  proposed 
research,  including  an  outiine  of  the 
approaches  planned,  should  briefly 
describe  the  organization  of  the 
proposed  center  and  its  setting,  and 
should  provide  information  relating  to 
other  aspects  of  the  planned  program, 
including  collaborations  with  the  DOE 
National  Laboratories  and  other  research 
organizations.  The  preapplication  gives 
an  opportunity  to  advise  potential 
applicants  on  the  suitability  of  their 
concept  and  research  program  to  the 
mission  of  the  Centers  of  Excellence 
program.  A  response  to  timely 
preapplications  indicating  the 
appropriateness  of  submitting  a  formal 
application  will  be  communicated  by 
Jime  20. 1997.  Please  note  that 
notification  of  a  successful 
preapplication  is  not  an  indication  that 
an  award  will  be  made  in  response  to 
the  formal  application.  ER's 
preapplication  policy  for  submitting 
preapplications  can  be  found  on  ER's 
Grants  and  Contracts  Web  Site  at:  http:/ 
/www.er.doe.gov/production/grants/ 
preappJitml. 

Applications  will  be  subjected  to 
formal  mwit  review  (peer  review)  and 


will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  codified  at  10  CFR 
605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project; 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach; 

3.  Competency  of  AppUcant's 
personnel  and  Adequacy  of  Proposed 
Resources; 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  armoimcement  and  an  agency's 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  will  often  be 
used,  and  submission  of  an  application 
constitutes  agreement  that  this  is 
acceptable  to  the  investigator(8)  and  the 
submitting  institution. 

Applicants  are  expected  to  use  the 
following  format  in  addition  to 
following  instructions  in  the  Office  of 
Energy  Research  Application  Guide. 

•  ER  standard  face  page  (DOE  F4650.2) 

•  Table  of  Contents 

•  Project  abstract  (no  more  than  one 

page) 

•  Budgets  for  each  year  of  the  three-year 

project  period  (usins  DOE  F  4620.1) 

•  Written  explanation  of  the  budget 

items 

•  Budgets  and  budget  explanations  for 

each  collaborative  siibproject,  if  any 

•  Project  narrative  (recommended 

length  is  no  more  than  40  pages): 

•  Gous 

•  Research  plan  for  each  major 
component  of  the  research  program 

•  Prelmiinary  studies  (if  appucable) 

•  Research  desi^  and  methodologies 

•  Plans  for  trainm^ 

•  Plans  for  dissenunation  of  new 
concepts  and  techniques 

•  Literature  cited 

•  Description  of  existing  feciUties  for 

research  into  laser  applications  in 
medicine  (up  to  five  pages) 

•  Description  ofnospital  setting  and 

medical  school  ties  for  the  proposed 
Center,  including  support  proposed 
to  be  offered  to  the  Center's 
program  by  these  units  (up  to  five 
pages) 

•  Collaborative  arrangements  (if 

applicable) 

•  Biographical  sketches  (limited  to  2 

pages  for  each  senior  investigator) 

•  Current  and  pending  funding  for  each 

senior  investigator 

•  All  required  information  for  any 

activities  involving  hiunan  subjects 
(see  ER  Application  Guide) 


•  All  required  information  for  any 
activities  involving  vertebrate 
animals  (see  ER  Application  Guide) 
Information  about  development  and 
submission  of  applications,  eligibility, 
evaluations  and  selection  processes,  and 
other  policies  and  procedures  may  be 
found  in  10  CFR  part  605  and  the  Office 
of  Energy  Research  Application  Guide 
for  the  Financial  Assistance  Program. 
Access  to  ER's  Financial  Assistance 
Application  Guide  is  possible  via  the 
Worid  Wide  Web  at:  http:// 
www.er.doe.gov/production/grants/ 
grants.html.  Printed  copies  of  the  Guide 
are  available  from  the  Medical 
Applications  and  Biophysical  Research 
Division  for  potential  applicants  who 
are  unable  to  access  the  Web  version. 

The  Catalog  of  Federal  Domestic 
Assistance  numtier  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  DC,  on  March  24, 
1997. 

John  Kodney  Clark. 

Associate  Director  for  Resource  Maitagement, 

Office  of  Energy  Research . 

[FR  Doc  97-7934  Filed  3-27-97;  8:45  ami 


FMsral  Energy  RsguMory 
Comnilssion 

[Doctat  Nik.  CPQT-SeS-OOOl 

Ashland  Exploration,  Inc.;  Nottcs  of 


March  24. 1997. 

Take  notice  that  on  March  21, 1997, 
Ashland  Exploration,  Inc.  (Ashland), 
14701  Saint  Mary's  Lane,  Houston, 
Texas  77079.  completed  the  filing  of  an 
application  for  abandonment  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
initially  submitted  on  February  24, 
1997.  Ashland  requests  authorization  to 
abandon,  by  sale,  its  jurisdictional 
fiacilities  in  the  Martha  Field  to 
Meridian  Exploration  Corp.  and  Abarta 
Oil  k  Gas  Company,  Inc.,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  the  public  for  inspection. 

The  fiacilities  to  be  abandoned  consist 
of  approximately  29.6  miles  of  6-inch 
and  8-inch  diameter  pipeline  extending 
from  the  ouUet  of  Ashland's  gas 
processing  plant  in  Lawrence  County, 
Kentucky  to  the  point  where  those 
fiacilities  intersect  with  the  facilities  of 
Tennessee  Gas  Pipeline  Company  near 
Burnaugh,  Kentucky,  and  three 
associated  field  taps. 

Any  persons  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should,  on  or  before 
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April  14.  1997,  file  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  cf 
the  Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and  18  CFR 
385.211)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  %vill 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding  or 
to  participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  request  should 
be  granted.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Ashland  to  appear  or  be 
reprseented  at  the  hearing. 
Linwood  A.  Watioa,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-7849  Filed  3-27-97:  S:45  anal 
■UMS  OOK  sriT-oi-M 

[Doctot  Na  CP«7-26»-00q 

AsMand  ExptorMon.  Inc.;  NotlM  of 
Apptlctioii 

March  24. 1997. 

Take  notice  that  on  March  21.  1997, 
Ashland  Exploration.  Inc.  (Ashland). 
14701  Saint  Mary's  Lane,  Houston, 
Texas  77079.  completed  the  filing  of  an 
abbreviated  application  for  a  certificate 
of  public  convenience  and  necessity 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  initially  siibmitted  on  February 
24. 1997.  Ashland  requests 
authorization  to  modify  its  remaining 
Martha  Field  pipeline  facilities  to  accept 
the  interconnection  of  a  tap  with  the 
Eacilities  to  be  constructed  by  Tennessee 
Gas  Pipeline  Company  (Tennessee)  and 
to  install  and  operate  compression 


associated  with  the  Tennessee  tap. 
Ashland  also  requests  modification  of 
its  current  certificate  authority  to 
deliver  gas  from  Kentucky  to  West 
Virginia  for  sale  to  Mountaineer  Gas 
Company  to  permit  it  to  deliver  gas  to 
any  buyer,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  the  public  for 
inspection. 

The  remaining  Martha  Field  pipeline 
facilities  consist  of  approximately  6.9 
miles  of  pipeline  in  the  State  of 
Kentucky  which  terminates  in  the  State 
of  West  Virginia,  approximately  6,000 
feet  from  Ashland's  Catlettsburg, 
Kentucky  refinery. 

Any  persons  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  apphcation  should,  on  or  before 
April  14, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and  18  CFR 
385.211)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  (wrson  wishing 
to  become  a  party  to  the  proceeding  or 
to  participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Conunission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  up>on  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  1 5  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  request  should 
be  granted.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Ashland  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Walaoii,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-7850  Filed  J-27-97:  8:45  am] 
aNJJNG  COM  SnT-tfl-M 


[Docket  No*.  CP9ft-213-000,  -001,  and 
-004,  and  CP96-659-000] 

Columbia  Gas  Transmission  Corp.  and 
Texas  Eastern  Transmission  Corp.; 
Notice  of  Availability  of  the 
Environmental  Assessment  for  the 
Proposed  Market  Expansion  Project 

March  24. 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Columbia  Gas  Transmission 
Corporation  (Columbia)  and  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  in  the  above-referenced 
dockets. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  woidd  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
proposed  natiu^  gas  transmission 
pipelines,  compression,  storage  field 
pipeline  and  well  head  focilities,  and 
points  of  delivery  and  measurement 
bcilities  in  Ohio,  West  Virginia, 
Virginia,  Pennsylvania,  and  Maryland. 
The  activities  and  facilities  proposed  by 
Columbia  include: 

•  construct  50  miles  of  new,  loop, 
and  replacement  pipeline  and  uprate 
the  maximum  allowable  operating 
pressure  (MAOP)  of  about  282  miles  of 
pipeline; 

•  construct,  relocate,  and/or  uprate 
about  32,209  horsepower  (hp)  of 
compression  at  12  existing  compressor 
stations,  construct  20,975  total  hp  at  two 
new  compressor  stations,  and  abandon 
about  8,280  hp  of  compression  at  five 
existing  compressor  stations; 

•  increase  the  performance  capability 
of  13  existing  storage  fields,  including 
construction  of  36  new  wells, 
construction  of  about  23  miles  of  4-  to 
24-inch-diameter  storage  field  pipeline, 
abandonment  of  about  7  miles  of  2-  to 
10-inch-diameter  storage  field  pipeline, 
and  "well  enhancement"  work  at  about 
277  existing  storage  wells;  and 

•  upgrade  or  replace  facilities  at  12 
existing  meter  stations  and  construct  2 
new  meter  stations. 

The  activities  and  facilities  proposed 
by  Texas  Eastern  include: 

•  replace  about  26  miles  of  idled  20- 
and  24-inch-diameter  pipeline  in  three 
sections: 

•  upgrade  two  existing  compressor 
stations  by  a  total  of  6,000  hp  and 
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construct  13,400  hp  of  compression  at 
one  existing  compressor  station;  and 

•  upgrade  an  existing  intercotmection 
with  Coliunbia. 

The  purpose  of  the  facilities  proposed 
by  Columbia  would  be  to  provide 
506,795  dekatherms  per  day  (Dth/d)  of 
additional  firm  transportation  and 
storage  service  to  23  customers.  In  order 
to  provide  the  proposed  firm 
entitlements  to  its  customers,  Columbia 
proposes  to  lease  141,500  Ehh/d  of  firm 
capacity  bova  Texas  Eastern.  The 
facilities  proposed  by  Texas  Eastern  are 
needed  to  provide  this  delivery  capacify 
on  a  daily  basis  to  Columbia. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  N.E., 
Washington,  DC  20426,  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  {>arties  to  this 
proceiading. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
must  reference  Docket  Nos.  CP96-213- 
000,  -001,  and  -004  and  CP96-559-000 
and  be  addressed  to:  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  April  23,  1997,  to  ensure 
consideration  prior  to  a  Commission 
decision  on  this  proposal. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  Section 
385.214(b)(3).  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 
Linwood  A.  Walaon,  Jr., 
Acting  Secretary. 

IFR  Doc.  97-7847  Filed  3-27-97;  8:45  am) 
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[Dochel  No.  CP97-291-000] 

Southern  Natural  Qas  Company, 
Destin  Pipeline  Company,  LLC; 
Notice  of  Application 

March  24, 1997. 

Take  notice  that  on  March  14, 1997, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham^ 
Alabama  35202-2563,  and  Destin 
Pipeline  Company,  LL.C.  (Destin),  P.O. 
Box  2563,  Birmingham,  Alabama 
35202-2563,  filed  in  Docket  No.  CP97- 
291-000  a  joint  application  pursuant  to 
Sections  7(c)  and  7(b)  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  to  construct 
and  operate  certain  pipeline 
measurement  and  related  facilities  in 
Franklin,  Attala  and  Jefferson  Counties, 
Mississippi;  approval  of  Southern's 
abandonment  of  capacity  by  lease  to 
Destin  and  Destin 's  acquisition  thereof 
and  pregranted  abandonment  and 
reacquisition  of  such  capacity;  and 
approval  of  rolled-in  rate  treatment  for 
the  capacity  lease  payments  and 
revenues  and  cost-of-service  of  the 
proposed  facilities,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Destin  states  that  in  related  Docket 
No.  CP96-655-001,  et  al.,  Destin  is 
seeking  authorization  to  construct,  own 
and  operate  one  offshore  platform,  76 
miles  of  36-inch  offshore  pipeline 
facilities,  134  miles  of  36-inch  and  30- 
inch  onshore  pipeline  facihties,  two 
miles  of  16-inch  onshore  pipeline 
facilities,  two  onshore  compression 
facilities  and  related  pipeline 
interconnection,  measurement  and 
appurtenant  facilities,  designed  to 
transport  large  quantities  of  natural  gas 
fit>m  deepwater  areas  and  production 
along  the  Destin  Corridor  to 
downstream  pipeline  interconnections 
in  southern  and  central  Mississippi. 
Destin  states  that  the  Destin  Pipeline 
will  extend  in  a  northerly  direction  from 
Main  Pass  Block  260,  Gulf  of  Mexico,  to 
an  onshore  terminus  at  its 
intnconnection  vhXh  Southern  near 
Enterprise,  Mississippi.  In  addition  to 
Southern,  Destin  states  that  it  will 
physically  interconnect  with  four  other 
interstate  pipelines:  Florida  Gas 
Transmission  Corporation. 
Transcontinental  Gas  Pipe  Line 
Corporation,  Tennessee  Gas  Pipeline 
Company  and  Koch  Gateway  Pipeline 
Company.  In  addition,  related  Docket 
No.  CP96-655-001,  ei  al.,  provides  for 
two  additional  delivery  points  to  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  in  Mississippi. 
Accordingly,  in  Docket  No.  CP97-291- 


000,  Southern  and  Destin  propose  for 
Southern  to  lease  capacity  on  its 
pipeline  system  to  E)estin  to  enable 
D^tin  to  offer  Texas  Eastern  as  a 
delivery  point  on  its  system. 

It  is  stated  that  Southern  has  agreed 
to  lease  to  Destin,  capacity  on  its 
pipeline  system  to  the  extent  necessary 
to  permit  Destin  to  deliver  up  to  200 
MMcf  per  day  of  natural  gas  (MMcfd) 
from  an  interconnection  to  be 
constructed  between  Destin 's  proposed 
pipeline  system  and  Southern's  pipeline 
at  Southern's  existing  Enterprise 
compressor  station  in  Clarke  County, 
Mississippi  to  Texas  Eastern  (a)  on  a 
firm  basis  at  a  new  meter  station  to  be 
constructed  by  Southern  at  an 
interconnection  with  Texas  Eastern  on 
Southern's  Cranfield-Gwinville  Line  in 
Franklin  County,  Mississippi  (Union 
Church  meter  station)  or  (b)  on  an 
interruptible  basis  at  Southern's  existing 
interconnection  with  Texas  Eastern 
downstream  of  Southern's  Pickens 
compressor  station  on  Southern's  North 
Main  Line  in  Attala  Counfy,  Mississippi 
(Kosciusko  meter  station).  Southwn 
states  that  while  it  does  not  currently 
have  an  agreement  with  Texas  Eastern 
for  the  proposed  intercoimection  at  the 
Union  Church  meter  station,  SouthOTn 
will  request  such  interconnection  upon 
receipt  of  the  authorization  requested 
herein.  It  is  stated  that  although 
Southern  will  continue  to  own  and 
operate  the  facilities,  Destin  proposes  to 
render  open  access  transportation 
services  to  Destin's  shippers  by  means 
of  its  leased  capacity  in  Southern's 
system  under  the  terms  and  conditions 
of  Destin's  FERC  Gas  Tariff,  thus 
providing  Destin  v^th  a  seamless 
transportation  service  to  its  ship(>er8 
without  constructing  dupUcative 
facilities. 

Southern  requests  authorization  to 
construct  and  in«tAH  the  Union  Church 
meter  station  in  Franklin  Coimty. 
Mississippi,  which  will  consist  of  one 
measurement  station  with  dual  8-inch 
rotary  meters,  including  tap,  metering 
and  appurtenant  bcilities,  sized  to 
handle  200  MMcfd  on  Southern's 
Cranfield-Gwinville  Line;  to  modify  its 
existing  Gwinville  compressor  station 
on  Southern's  Franklin-Gwinville  Lines 
in  Jefferson  County,  Mississippi,  to 
allow  200  MMcfd  to  flow  west  from 
Gwinville  to  the  Union  Church  meter 
station;  and  to  modify  to  its  existing 
Kosciusko  meter  station  on  Southern's 
Second  North  Main  Line,  Attala  County. 
Mississippi,  to  expand  the  delivery 
capacify  into  Texas  Eastern  to  200 
MMcfd.  It  is  stated  that  the  total 
estimated  cost  of  the  facilities  to  be 
constructed  is  $1.7  million. 
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The  applicants  state  that  in  exchange 
for  Southern's  lease  of  capacity  to 
permit  Destin's  delivery  of  200  MMcfd 
to  Texas  Eastern,  Destin  will  pay 
Southern  $246,500  per  year,  for  a  total 
of  $4,930,000  over  the  twenty-year  term 
of  the  lease.  The  applicants  also  request 
pregranted  abandonment  and 
reacquisition  authorization  upon 
termination  of  the  Capacity  Lease 
Agreement,  with  the  reacquisition  to  be 
at  no  cost  to  Southern. 

Southern  proposes  in  its  next  Section 
4  rate  proceeding  to  roll-in  its  cost  of 
service  for  the  proposed  facilities  and 
the  revenue  from  the  capacity  lease 
payments  and  requests  that  the 
Commission  approve  such  rate 
treatment.  Destin  also  requests 
authorization  for  its  lease  payments 
made  to  Southern  to  be  treated  on  a 
rolled-in  basis  with  its  cost  of  service 
proposed  in  Docket  No.  CP96-655-O01, 
et  al.  Southern  states  that  there  will  be 
no  rate  impact  on  Southern's  current 
shippers  as  a  result  of  rolling-in  the  cost 
of  service  of  the  proposed  facilities 
because  the  estimated  revenues 
generated  from  the  lease  payments 
received  from  Destin  will  equal  the 
estimated  cost  of  service  of  the  proposed 
focilities  on  a  net  present  value  basis. 
Destin  estimates  that  the  rate  impact  of 
rolling-in  the  lease  payments  to 
Southern  will  be  less  than  1  percent.  In 
addition,  the  applicants  state  that  there 
will  be  financial  and  operational 
benefits  to  be  realized  from  the  lease 
arrangements  and  proposed  facilities. 

Specifically,  the  applicants  request 
authorization  for  the  following  actions: 
(1)  for  Southern  to  construct,  install  and 
operate  (a)  a  new  meter  station  at  an 
interconnection  with  Texas  Eastern  on 
Southern's  Cranfield-Gwinville  Line  in 
Franklin  County,  Mississippi,  (b) 
modification  to  Southern's  existing 
Gwinville  compressor  station  in 
Jefferson  County,  Mississippi,  (c) 
modification  to  Southern's  existing 
Kosciusko  meter  station  in  Attala 
County,  Mississippi:  (2)  for  Southern  to 
abandon  by  lease,  and  Destin  to  acquire, 
capacity  on  Southern's  system  to  the 
extent  necessary  to  permit  E)estin  to 
deliver  200  MMcfd  of  natural  gas  to 
Texas  Eastern  on  a  firm  basis  at  the 
Union  Church  meter  station  or  on  an 
intsmiptible  basis  at  the  Kosciusko 
meter  station;  (3)  authorization  for 
Southern  to  charge  Destin  lease 
pa)mients  in  an  amount  designed  to 
collect  the  incremental  cost  of  service  of 
the  proposed  facilities  over  the  20-year 
term  of  the  Lease  Agreement  on  a 
present  value  basis;  (4)  a  determination 
that  the  costs  attributable  to  the 
proposed  facilities  and  the  revenues 
attributable  to  the  lease  payments 


received  shall  be  included  in  Southern's 
cost  of  service  and  revenues  on  a  rolled- 
in  basis  in  any  future  rate  proceedings; 
(5)  a  determination  that  in  any  rate 
proceeding  concerning  Southern's 
transportation  rates,  the  revenue 
responsibility  of  the  capacity  lease 
services  proposed  in  this  application 
shall  be  limited  to  that  collected  by 
charging  the  lease  payments  authorized 
herein  and  no  additional  costs  shall  be 
allocated  to  these  services  during  the 
term  of  the  Lease  Agreement;  (6)  a 
determination  that  the  lease  payments 
made  by  Destin  to  Southern  shall  be 
included  in  Destin's  cost  of  service  on 
a  rolled-in  basis  in  any  future  rate 
proceeding;  and  (7)  pre-granted 
abandonment  and  reacquisition  of  the 
leased  capacity  upon  termination  of  the 
Capacity  Lease  Agreement  between  the 
parties. 

The  applicants  request  an  order  by 
June  1. 1997,  which  is  the  date  by  which 
Destin  has  requested  a  Preliminary 
Determination  on  Non-environmental 
Matters  in  related  Docket  No.  CP96- 
655-001,  et  al.  so  that  the  proposed 
pipeline  project  and  the  facilities 
proposed  herein  can  be  placed  in 
service  by  July  1, 1998. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 
14,  1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  18  CFR  385.211)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 


if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Southern  and  Destin  to 
appear  or  be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  97-7848  Filed  3-27-97;  8:45  am) 
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[Docket  No.  EL97-30-000,  et  al.] 

South  Carolina  Electric  &  Gas 
Company,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Rllngs 

March  21, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  EL97-30-0001 

Take  notice  that  on  March  12, 1997, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G),  filed  a  Petition  for  Declaratory 
Order  that  SCE&G  is  not  required  to 
provide  certain  transmission  service  to 
the  City  of  Orangeburg,  South  Carolina. 

Comment  date:  April  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Entergy  Services,  Inc. 

(Docket  No.  EL97-31-000) 

Take  notice  that  on  March  13, 1997. 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  tendered  for  filing  a 
Petition  for  Declaratory  Order  and 
Exercise  of  Jurisdiction  seeking 
Commission  resolution  of  a  dispute  over 
the  interpretation  of  an  Entergy 
Arkansas,  Inc.  wholesale  power 
agreement. 

Comment  date:  April  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  El  Paso  Energy  Marketing,  Inc. 

[Docket  No.  ER96-1 18-007) 

Take  notice  that  on  March  13, 1997, 
El  Paso  Energy  Marketing,  Inc.  tendered 
for  filing  a  Notice  of  Change  in  Status. 

4.  Soyland  Power  Cooperative,  Inc. 

(Docket  No.  ER96-2g73-000l 

Take  notice  that  on  February  21, 1997, 
Soyland  Power  Cooperative,  Inc. 
(Soyland),  tendered  for  filing  a  rate 
schedule  change  pursuant  to  Section 
205  of  the  Federal  Power  Act  and 
Section  35.13  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
Regulations.  The  filing  consists  of  a  rate 


decrease  pertaining  to  credit  for  energy 
supplied  by  Soyland  under  the 
Amended  and  Restated  Power 
Coordination  Agreement,  Amendment 
No.  6  to  the  Power  Coordination 
Agreement  between  Illinois  Power 
Company  (IP)  and  Soyland,  dated 
October  5, 1984.  On  February  24, 1997, 
Soyland  amended  its  February  21, 1997. 
submittal. 

Soyland  seeks  waiver  of  the 
Commission's  sixty-day  prior  notice 
requirement  in  order  for  the  Amended 
and  Restated  Power  Coordination 
Agreement  to  be  effective  as  of 
September  1, 1996. 

Copies  of  the  filing  were  served  upon 
Adams  Electrical  Co-operative,  Clay 
Electric  Co-operative,  Inc.,  Clinton 
County  Electric  Cooperative,  Inc.,  Coles- 
Moultrie  Electric  Cooperative,  Com  Belt 
Electric  Cooperative  Inc.,  Eastern  Illini 
Electric  Cooperative,  Edgar  Electric 
Cooperative  Association,  Fanners 
Mutual  Electric  Company,  Illinois  Rural 
Electric  Co.,  Illinois  Valley  Electric 
Cooperative,  Inc.,  M.J.M.  Electric 
Cooperative,  Inc.,  McDonough  Power 
Cooperative,  Menard  Electric 
Cooperative,  Monroe  County  Electric 
Co-operative,  Inc.,  Rural  Electric 
Convenience  Cooperative  Co.,  Shelby 
El^ptric  Cooperative,  Southwestern 
Electric  Cooperative,  Inc.,  Spoon  River 
Electric  Co-operative,  Inc.,  Tri-County 
Electric  Cooperative,  Inc.,  Wayne- White 
Counties  Electric  Cooperative,  Western 
Illinois  Electrical  Coop,  (the  21  member 
cooperatives),  Illinois  Power  Company, 
and  the  IlUnois  Commerce  Commission. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Cinergy  Services,  Inc. 

(Docket  No.  ERg7-121-000| 

Take  notice  that  on  March  11,  1997, 
Cinergy  Services,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  April  4. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Detroit  Edison  Company 

(Docket  No.  ER97-32S-001I 

Take  notice  that  on  March  17, 1997, 
The  Detroit  Edison  Company  (Detroit 
Edison)  tendered  for  filing  a  revised 
version  of  Detroit  Edison's  Wholesale 
Power  Sales  Tariff  (WPS-1)  (the  WPS- 
1  Tariff).  The  revised  WPS-1  Tariff  was 
filed  in  accordance  with  the 
Commission's  order  issued  February  14. 
1997,  in  the  instant  docket. 

Comment  date:  April  4. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Consumers  Energy  Company 

(Docket  No.  ERg7-g64-000| 

Take  notice  that  on  March  13, 1997, 
Consumers  Energy  Company 
(Consumers)  submitted  for  filing  an 
amendment  to  its  prior  December  31, 
1996,  filing  of  a  wholesale  power  sales 
tariff  (PST-l)  to  permit  Consimiers  to 
make  wholesale  electric  generation  sales 
to  eligible  ciistomers  at  up  to  cost-based 
ceiling  rates. 

Consumers  requests  an  effective  date 
of  January  1, 1997  and  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  the  Michigan  Public 
Service  Commission. 

Comment  date:  April  4. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  England  Po%rar  Conq»any 

(Docket  No.  EKg7-1459-000] 

Take  notice  that  on  March  11. 1997. 
New  England  Power  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  April  4. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Black  Brook  Enei^  Company 

(Docket  No.  ER97-1676-0001 

Take  notice  that  on  March  17, 1997, 
Black  Brook  Energy  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Western  Maasachosetts  Electric 
Company 

(Docket  No.  ER97-1 798-000) 

Take  notice  that  on  March  7, 1997, 
Northeast  Utilities  Service  Company  on 
behalf  of  its  affiliate  Western 
Massachusetts  Electric  Company 
(WMECO),  tendered  for  filing  an 
amendment  to  the  effiective  date 
requested  for  a  proposed  change  to  the 
following  service  agreement  filed  under 
WMECO's  FERC  Electric  Service  Tariff. 
Original  Volume  No.  1,  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  Part  35  of  the  Commission's 
Regulations:  Borderline  Sales  Service 
Amended  Service  Agreement,  between 
WMECO  and  Massachusetts  Electric 
Company,  dated  as  of  November  12, 
1996. 

This  filing  proposes  that  the  effective 
date  for  the  aforementioned  amendment 
to  a  service  agreement  be  made  sixty 
days  following  the  original  filing  date  of 
February  20, 1997.  Copies  of  the  filing 
were  served  upon  Massachusetts 
Electric  Company  and  the 


Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Western  Resources,  Inc. 

(Docket  No.  ER97-1 875-000) 

Take  notice  that  on  March  18, 1997, 
Western  Resources,  Inc.  tendered  an 
amendment  for  filing  of  a  non-firm 
transmission  agreement  between 
Western  Resources  and  Enron  Power 
Marketing,  Inc.  Western  Resources 
states  that  the  purpose  of  this 
amendment  is  to  request  a  revised 
effective  date  of  February  1, 1997. 

Copies  of  the  filing  were  served  upon 
Enron  Power  Marketing,  Inc.  and  the 
Kansas  Corporation  Commission. 

Comment  date:  April  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Ocean  Stale  Power  II 

(Docket  No.  ER97-1 890-000] 

Take  notice  that  on  February  29, 1997, 
Ocean  State  Power  D  (Ocean  State  II), 
tendered  for  filing  the  following 
supplements  (the  Supplements)  to  its 
rate  schedules  with  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission): 

SupplemenU  No.  20  to  Rate  Schedule  FERC 

No.  5 
Supplements  No.  20  to  Rate  Schedule  FERC 

No.  6 
Supplements  No.  19  to  Rate  Schedule  FERC 

Na7 
Supplements  No.  20  to  Rate  Schedule  FERC 

No.  8 

The  Supplements  to  the  rate 
schedules  request  approval  of  Ocean 
State  D's  proposed  rate  of  return  on 
equity  for  the  period  beginning  on  April 
29, 1997,  the  requested  effiective  date  of 
the  Supplements,  and  ending  on  the 
effiective  date  of  Ocean  State  D's 
updated  rate  of  return  on  equity  to  be 
filed  in  February  of  1998. 

Copies  of  the  Supplements  have  been 
serveid  upon,  among  others.  Ocean  State 
n's  power  purchasers,  the 
Massachusetts  Department  of  Public 
Utilities,  and  the  Rhode  Island  Public 
Utilities  Commission. 

Comment  date:  April  4. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Delmanra  Power  ft  Light  Company 

[Docket  No.  ER97-1908-000I 

Take  notice  that  on  March  19, 1997, 
Delmarva  Power  &  Light  Company 
amended  its  February  28, 1997,  filing  to 
include  an  additional  list  of  recipients. 

Comment  date:  April  4,  1997,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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14.  Baltimore  Gas  &  Electric  Company 

(Docket  No.  ERg7-1950-000i 

Take  notice  that  on  March  5, 1997, 
Baltimore  Gas  &  Electric  Company 
(BC&E)  tendered  for  filing  a  service 
agreement  for  non-firm  point-to-point 
transmission  service  between  BC&E  and 
AIG  Trading  Corporation. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Baltimore  Gas  &  Electric  Company 

(Docket  No.  ER97-1951-0001 

Take  notice  that  on  March  5, 1997, 
Baltimore  Gas  &  Electric  Compfiny 
(BC&E)  tendered  for  filing  a  service 
agreement  for  non-firm  point-to-point 
transmission  service  between  BG&E  and 
the  Ohio  Edison  System. 

Comment  date:  April  4,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Baltimore  Gas  &  Electric  Company 

(Docket  No.  ER97-1952-OOOI 

Take  notice  that  on  March  5, 1997, 
Baltimore  Gas  &  Electric  Company 
(BG&E).  tendered  for  filing  a  service 
agreement  for  non-firm  point-to-point 
transmission  service  between  BG&E  and 
CNG  Power  Services  Corporation. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Baltimore  Gas  &  Electric  Company 

(Docket  No.  ER97-1953-OOOI 

Take  notice  that  on  March  5. 1997, 
Baltimore  Gas  &  Electric  Company 
(BG&E),  tendered  for  filing  a  service 
agreement  for  non-firm  point-to-point 
transmission  service  between  BG&E  and 
Wisconsin  Electric  Power  Company. 

Comment  date:  April  4,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Louisville  Gas  and  Electric  Co. 

(Docket  No.  ER97-2001-OOOI 

Take  notice  that  on  February  21. 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Service  Agreement  between  LG&E  and 
East  Kentucky  Power  Cooperative 
(EKPC)  under  LG&E's  Rate  Schedule 
GSS.  LG&E  had  previously  filed  an 
"unexecuted  Service  Agreement  in  this 
docket. 

Comment  date:  April  4. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Long  Island  Lighting  Company 

(Docket  No.  ER97-2002-OOOI 

Take  notice  that  on  March  3, 1997, 
Long  Island  Lighting  Company  (LILCO), 
filed  Service  Agreements  for  Non-Firm 


Point-to-Point  Transmission  Service 
between: 

(1)  LILCO  and  Public  Service  Electric 
and  Gas  Company  (Transmission 
Customer); 

(2)  LILCO  and  Morgan  Stanley  Capital 
Group  Inc.  (Transmission  Customer); 
and 

(3)  LILCO  and  Aquila  Power 
(Corporation  (Transmission  Customer). 

These  Service  Agreements  specify 
that  the  Transmission  Customers  have 
agreed  to  the  rates,  terms  and  conditions 
of  the  LILCO  open  access  transmission 
tariff  filed  on  July  9,  1996,  in  Docket  No. 
OA96-3&-000. 

LILCO  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
February  14,  1997,  for  the  Public 
Service  Electric  and  Gas  Company, 
Morgan  Stanley  Capital  Group  Inc.,  and 
Aquila  Power  Corporation  Service 
Agreements.  LILCO  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Transmission  Customers. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Carolina  Power  &  Light  Company 

(Docket  No.  ER97-2004-000J 

Take  notice  that  on  March  10.  1997, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  separate 
Service  Agreements  for  Non-Firm  Point 
to  Point  Transmission  Service  executed 
between  CP&L  and  the  following 
Eligible  Transmission  Customers: 
Pennsylvania  Power  &  Light  Company;  " 
Citizens  Lehman  Power  Sales;  and 
Edison  Source  and  a  Service  Agreement 
for  Short-Term  Firm  Point  to  Point 
Transmission  Service  with  Citizens 
Lehman  Power  Sales.  Service  to  each 
Eligible  Customer  will  be  in  accordance 
with  the  terms  and  conditions  of 
Carolina  Power  &  Light  Company's 
Open  Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER97-20O5-O00I 

Take  notice  that  on  March  11, 1997, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
The  Power  Company  of  America,  LP. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  February 


20, 1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  io 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER97-20O7-OO01 

Take  notice  that  on  March  11, 1997, 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
Southern  Energy  Trading  &  Marketing, 
Inc. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  February 
19,  1997.  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  April  4. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Ohio  Valley  Electric  Corporation 
Indiana-Kentucky  Electric  Corporation 

[Docket  No.  ER97-2008-0001 

Take  notice  that  on  March  11, 1997, 
Ohio  Valley  Electric  Corporation        , 
(including  its  wholly-owned  subsidiary, 
Indiana-Kentucky  Electric  Corporation) 
(OVEC),  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service,  dated  February 

24.  1997  (the  Service  Agreement) 
between  Minnesota  Power  and  Light 
Company  (MP&L)  and  OVEC.  OVEC 
proposes  an  effective  date  of  February 
24, 1997  and  requests  waiver  of  the 
Commission's  notice  requirement  to 
allow  the  requested  effective  date.  The 
Service  Agreement  provides  for  non- 
firm  transmission  service  by  OVEC  to 
MP&L. 

In  its  filing,  OVEC  states  that  the  rates 
and  charges  included  in  the  Service 
Agreement  are  the  rates  and  charges  set 
forth  in  OVEC's  Order  No.  888 
compliance  filing  (Docket  No.  OA96- 
190-000). 

Copies  of  this  filing  were  served  upon 
the  Minnesota  Public  Utilities 
Commission,  the  Wisconsin  Public 
Service  Commission  and  MP&L. 

Comment  date:  April  4,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Louisville  Gas  and  Electric  Co. 

(Docket  No.  ER97-2009-000| 

Take  notice  that  on  March  10. 1997, 
^uisviile  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Non-Firm  Point-to-Point  Transmission 


Service  Agreement  between  LG&E  and 
CNG  Power  Service  Corporation  under 
LG&E's  Open  Access  Transmission 
Tariff. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER97-2010-OOOI 

Take  notice  that  on  March  7, 1997, 
Central  Illinois  Public  Service  Company 
(CIPS  submitted  a  Service  Agreement 
dated  January  31,  1997,  establishing  the 
Michigan  Companies  (Consumers 
Energy  Company  and  The  Detroit 
Edison  Company)  as  a  customer  under 
the  terms  of  CIPS'  Coordination  Sales 
Tariff  CST-1  (CST-1  Tariff). 

CIPS  requests  an  effective  date  of 
February  5, 1997  for  the  service 
agreement  and  the  revised  Index  of 
Customers.  Accordingly,  CIPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  the  new  customer  and  the 
Illinois  Commerce  Commission. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Montaup  Electric  Company 

(Docket  No.  ER97-2011-0001 

Take  notice  that  on  March  7, 1997, 
Montaup  Electric  Company  (Montaup), 
filed  24  executed  transmission  service 
agreements  with  the  following  utilities, 
which,  with  two  exceptions  noted 
below,  were  filed  in  unexecuted  form  in 
Docket  Nos.  ER96-2380  and  OA96-174 
on  July  9,  1996,  with  a  request  that  the 
agreements  be  allowed  to  become 
effective  on  that  date.  Montaup  requests 
that  the  executed  service  agreements  be 
allowed  to  become  effective  on  the  dates 
shown  below: 


Customer 


1 .  Bangor  Hydro-Electric 
Company. 

2.  Braintree  Electric  Light 
Department. 

3.  Central  Maine  Power 
Company. 

4.  Citizens  Lehman 
Power  Sales. 

5.  Connecticut  Municipal 
Elecfnc  Energy  Cooper- 
ative. 

6.  Coastal  Electric  Serv- 
ices Company. 

7.  Commonwealth  Electric 
Company. 

8.  Duke/Louls  Dreyfus 
LLC. 

9.  Duke/Louis  Dreyfus 
Energy  Services  (New 
England)  LLC. 


Requested  effec- 
tive date 


July  9,  1996. 
July  9.  1996. 
July  9,  1996. 
July  9,  1996.' 
July  9.  1996. 

July  9,  1996. 
July  9,  1996. 
July  9, 1996. 
July  9,  1996. 


Customer 

•Requested  effec- 
tive date 

10.  Electric  Clearinghouse 

July  9,  1996. 

Incorporated. 

1 1 .  Green  Mountain 

July  9.  1996. 

Power  Corporation. 

12.  InterCoast  Power 

July  9.  1996. 

Mariteting. 

13.  KCS  Power  Market- 

July 9,  1996. 

ing,  Inc. 

14.  Koch  Power  Services 

July  9, 1996. 

Incorporated. 

15.  Maine  Put>lic  Service 

July  9,  1996. 

Company. 

16.  MiddletMrough  Gas  & 

July  9,  1996. 

Electnc  Department. 

17.  Pascoag  Fire  Distrtd 

July  9,  1996. 

Electric  Department 

18.  PECO  Energy  Com- 

August 21,  1996. 

pany. 

19.  Ptttsfiekj  Generating 

February  5,  1997 

Company  LP.' 

20.  Plum  Street  Energy 

Februarys,  1997 

Mari(eting.2 

21.  Rainbow  Energy  Mar- 

July 9,  1996. 

keting  Corporation. 

22.  Taunton  Municipal 

July  9,  1996. 

Lighting  Plant. 

23.  United  Illuminating 

July  9,  1996. 

Company. 

24.  VenDont  Electric 

July  9,  1996. 

Power  Company. 

'  Not  previously  filed  in  unexecuted  form. 
'  Not  previously  filed  in  unexecuted  form. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ERg  7-20 12-000] 

Take  notice  that  on  March  7, 1997, 
Public  Service  Company  of  New  Mexico 
(PNM),  submitted  for  filing  executed 
service  agreements  for  service  under  the 
terms  of  PNM's  Open  Access 
Transmission  Tariff  with  the  following 
customers:  Questar  Energy  Trading 
Company  (2  agreements)  and  Delhi 
Energy  Services,  Inc.  (2  agreements). 
PNM's  filing  also  is  available  for  public 
inspection  at  its  offices  in  Albuquerque, 
New  Mexico. 

Comment  date:  April  4,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Carolina  Power  &  Light  Company 

(Docket  No.  ER97-2013-000] 

Take  notice  that  on  March  7, 1997, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  separate 
unexecuted  Service  Agreements 
between  CP&L  and  North  Carolina 
Electric  Membership  Corporation 
(NCEMC)  for  Non-Firm  Point-to-Point 
Transmission  Service  and  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service.  Service  to  NCEMC  will  be  in 
accordance  with  the  terms  and 


conditions  of  Carolina  Power  &  Light 
Company's  Open  Access  Transmission 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Conunent  date:  April  4,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  FacifiCorp 

(Docket  No.  ER97-2014-000I 

Take  notice  that  PacifiCorp  on  March 
10, 1997,  PacifiCorp,  tendered  for  filing 
in  accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations. 
PacifiCorp's  FERC  Electric  Tariff,  Fourth 
Revised  Volume  No.  3.  The  Tariff  has 
been  revised  to  add  provisions  for 
delivery  service  for  New  York 
Mercantile  Exchange  COB  and  Palo 
Verde  Electricity  Futures  Contracts  to 
the  types  of  service  to  be  provided 
under  the  Tariff. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Conmiission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
&x)m  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  April  4,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

(Docket  No.  ER97-2015-000I 

Take  notice  that  on  March  10.  1997. 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  Service 
Agreements  with  AYP  Energy,  Inc.  and 
lUinova  Power  Marketing  under  Ohio 
Edison's  Power  Sales  Tariff.  This  filing 
is  mad';  pursuant  to  Section  205  of  the 
Federal  Power  Act. 

Comment  date:  April  4, 1997,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  PacifiCorp 

(Docket  No.  ER97-2016-000J 

Take  notice  that  on  March  10,  1997, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
Non-Firm  Transmission  Service 
Agreements  with  Coastal  Electric 
Services  Company,  Pacific  Northwest 
Generating  Cooperative,  Questar  Energy 
Trading  Company  and  Snohomish 
County  Public  Utility  District  No.  1 
under,  PacifiCorp's  FERC  Electric  Tariff. 
Original  Volume  No.  11. 
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Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon.  1 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Louiirille  Gas  and  Electric  Co. 

(Docket  No.  ER97-201 7-000) 

Take  notice  that  on  March  10, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Service  Agreement  between  LG&E  and 
Indiana  Municipal  Power  Agency  under 
LG&E's  Rate  Schedule  GSS.  An 
unexecuted  copy  of  this  Service 
Agreement  was  originally  filed  in 
Docket  No.  ER97- 1095-000. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noticp. 

33.  South  Carolina  Electric  ft  Gas 
Company  . 

(Docket  No.  ER97-2018-000) 

Take  notice  that  on  March  10, 1997, 
South  Carolina  Electric  &  Gas  Company 
tendered  for  filing  its  report  for  quarters 
ending  September  30,  1996  and 
December  31, 1996  summarizing 
transactions  under  Negotiated  Market 
Sales  Tariffs  for  short-term  service. 

Comment  date:  April  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  North  Atlantic  Energy  Corp. 

(Docket  No.  ERg7-2019-000) 

Take  notice  that  on  March  11, 1997, 
North  Atlantic  Energy  Corporation 
(North  AUantic).  filed  proposed  changes 
to  charges  for  decommissioning 
Seabrook  Unit  1  to  be  collected  under 
North  AUantic  Federal  Energy 
Regulatory  Commission  Rate  Schedules 
Nos.  1  and  3.  These  charges  are 
recovered  under  a  formula  rate  that  is 
not  changed  by  the  filing.  The  proposed 
adjustment  in  charges  is  necessitated  by 
a  riding  of  the  New  Hampshire  Nuclear 
Decommissioning  Finance  Committee 
adjusting  the  funding  requirements  for 
decommissioning  Seabrook  Unit  1. 

North  Atlantic  has  requested  waiver 
of  the  notice  and  filing  requirements  to 
permit  an  effective  date  of  January  1, 
1997  for  the  adjusted  charges. 

Copies  of  this  filing  were  served  upon 
North  Atlantic's  jurisdictional  customer 
and  the  New  Hampshire  Public  Utilities 
Commission. 


Comment  date:  April  4,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Cinergy  Sendee*,  Inc. 

[Docket  No.  ER97-2020-000I 

Take  notice  that  on  March  11, 1997. 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electiic  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI).  an  Interchange 
Agreement,  dated  March  1, 1997 
between  Cinergy,  CG&E,  PSI  and  WPS 
Energy  Services,  Inc.  (WPS). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  WPS. 

1.  Exhibit  A— Power  Sales  by  WPS 

2.  Exhibit  B — Power  Sales  by  Cinergy 

Cinergy  and  WPS  have  requested  an 
effective  date  of  one  day  after  this  initial 
filing  of  the  Interchange  Agreement. 

Copies  of  the  filing  were  served  on 
WPS  Energy  Services,  Inc.,  the 
Kentucky  Public  Service  Commission, 
the  Public  Service  Commission  of 
Wisconsin,  the  Public  Utilities 
Commission  of  ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ERg7-2021-000| 

Take  notice  that  on  March  10, 1997, 
Wisconsin  Public  Service  Corporation, 
tendered  for  filing  an  executed  service 
agreement  with  The  Power  Company  of 
America,  LP,  under  its  CS-1 
Coordination  Sales  Tariff. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  San  Diego  Gas  ft  Electric  Company 

(Docket  No.  ER97-2022-000I 

Take  notice  that  on  March  10, 1997, 
San  Diego  Gas  &  Electric  Compimy 
(SDG&E).  tendered  for  filing  an 
acceptance,  pursuant  to  18  CFR  35.12, 
an  Interchange  Agreement  (Agreement) 
between  SDG&E  and  Sonat  Power 
Marketing  L.P.  (Sonat). 

SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  15th  of  May  1997  or  at  the 
earliest  possible  date. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Sonat. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


38.  Louisville  Gas  and  Electric  Co. 

(Docket  No.  ER97-2023-000) 

Take  notice  that  on  March  10, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Non-Firm  Point-to-Point  'Transmission 
Service  Agreement  between  LG&E  and 
Indiana  Municipal  Power  Agency  under 
LG&E's  Open  Access  Transmission 
Tariff. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Louisville  Gas  and  Electric  Co. 

(Docket  No.  ER9 7-2024-000) 

Take  notice  that  on  March  10, 1997. 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  LG&E  and 
Northern  Indiana  Public  Service 
Company  (NIPSCo)  under  LG&E's  Open 
Access  Transmission  Tariff. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Louisville  Gas  and  Electric  Co. 

(Docket  No.  ER97-2025-0001 

Take  notice  that  on  March  10.  1997, 
Louisville  Gas  and  Electric  Company 
(LG&E)  tendered  for  filing  an  executed 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  LG&E  and 
Hoosier  Energy  under  LG&E's  Open 
Access  Transmission  Tariff. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Louisville  Gas  and  Electric  Co. 

(Docket  No.  ER97-2026-000] 

Take  notice  that  on  March  10. 1997. 
Louisville  Gas  and  Electric  Company 
(LG&E).  tendered  for  filing  an  executed 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  LG&E  and 
WPS  Energy  Services.  Inc.  under  LG&E's 
Open  Access  Transmission  Tariff. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Duquesne  Light  Company 

(Docket  No.  ER97-2027-000) 

Take  notice  that  on  March  10, 1997, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  March  4, 1997 
with  Illinois  Power  Company  under 
DLC's  Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
Illinois  Power  Company  as  a  customer 
under  the  Tariff.  DLC  requests  an 
effective  date  of  March  4. 1997  for  the 
Service  Agreement. 


Comment  date:  April  4. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Duquesne  Light  Company 

(Docket  No.  ER97-2028-000I 

Take  notice  that  on  March  10. 1997. 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  March  4, 1997 
with  Pennsylvania  Power  &  Light 
Company  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  adds  Pennsylvania  Power  & 
Light  Company  as  a  customer  under  the 
Tariff.  DLC  requests  an  effective  date  of 
March  4,  1997  for  the  Service 
Agreement. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  Duquesne  Light  Company 

(Docket  No.  ER97-2029-000) 

Take  notice  that  on  March  10, 1997, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  March  4, 1997 
with  HearUand  Energy  Services  under 
DLC's  Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
Heartland  Energy  Services  as  a  customer 
under  the  Tariff.  DLC  requests  an 
effective  date  of  March  4, 1997  for  the 
Service  Agreement. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

45.  Duquesne  Light  Company 

(Docket  No.  ER97-2030-000) 

Take  notice  that  on  March  10, 1997, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  March  6, 1997 
with  Public  Service  Electric  and  Gas 
Company  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  adds  Public  Service  Electric 
and  Gas  Company  as  a  customer  under 
the  Tariff.  DLC  requests  an  effective  date 
of  March  6, 1997  for  the  Service 
Agreement. 

Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

46.  Duke  Power  Company 

(Docket  Nos.  ER97-2100  and  SC97-5-000I 
Take  notice  that  on  March  14, 1997, 
Dtdne  Power  Company  (Duke)  tendered 
for  filing  to  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  an  application  to  amend 
the  Electric  Power  Contract  between 
Duke  and  the  Commissioners  of  Public 
Works  of  the  City  of  Seneca  and  the  City 
of  Seneca,  South  Carolina  (Seneca) 
dated  April  28, 1971  (FERC  Rate 
Schedule  No.  263).  to  include  a 
stranded  cost  provision. 


In  accordance  with  Section  205  of  the 
Federal  Power  Act,  16  U.S.C. 
824d(1994),  Order  No.  888,  Promoting 
Wholesale  Competition  Through  Open- 
Access  Non-Discriminatory 
Transmission  Services  by  Public 
Utilities;  Recovery  of  Stranded  Costs  by 
Public  Utilities  and  Transmitting 
Utilities,  FERC  Stats.  &  Regs. 
[Regulations  Preambles  1991-96] 
131.036  (1996).  and  Section 
35.26(c)(l)(v)(A)  of  the  Commission's 
Regulations,  Recovery  of  Stranded  Costs 
by  Public  Utilities,  61  Fed.  Reg.  21,692 
(1996)  (to  be  codified  at  18  CFR  35.26), 
Duke's  proposed  amendment  provides 
for  Duke's  recovery,  through  an  exit  fee, 
of  costs  that  will  be  stranded  as  a  residt 
of  Seneca's  department,  on  May  14. 
1997.  as  a  wholesale  requirements 
customer  of  Duke. 

Comment  date:  April  21, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

47.  New  England  Power  Company 

(Docket  No.  OA97-1 27-000] 

Take  notice  that  on  March  17. 1997. 
New  England  Power  Compimy.  on 
behalf  of  the  NEES  Companies, 
submitted  an  amendment  to  its 
Standards  of  Conduct  filed  pursuant  to 
the  requirements  of  Order  No.  889  in 
this  docket. 

Comment  date:  April  9. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

48.  Carolina  Power  ft  Light  Company 

(Docket  No.  OA96-19&-003] 

Take  notice  that  on  February  28, 1997, 
Carolina  Power  &  Light  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

49.  The  United  Dluminating  Company 

[Docket  No.  OA96-1 71-000] 

Take  notice  that  on  February  18, 1997, 
The  United  Illuminating  Company  (UI) 
tendered  for  filing  proposed  changes  to 
its  Open  Access  Transmission  Tariff, 
FERC  Electric  Tariff,  Original  Volume 
No.  4  (Tariff),  as  previously  amended.  In 
these  changes,  UI  proposes  to  revise  the 
Tariff  to  reflect  the  implementation  of 
the  open  access  transmission  tariff  filed 
by  the  participants  in  the  New  England 
Power  Pool  (NEPOOL  Tariff)  on 
December  31, 1996.  and  to  comply  with 
the  Commission's  directions  in  Atlantic 
aty  Electric  Co.,  et  al.,  77  FERC  161,144 
(1996). 

Pursuant  to  Atlantic  City,  the  changes 
to  comply  with  that  order  became 
effective  on  November  13, 1996.  UI 


requests  an  effective  date  for  the  other 
changes  of  March  1,  1997,  or  such  other 
date  as  the  NEPOOL  Tariff  becomes 
effective.  UI  has  therefore  requested  that 
the  Commission  waive  its  60-day  prior 
notice  requirement.  Copies  of  the  filing 
were  served  upon  all  persons  listed  on 
the  official  service  list  compiled  by  the 
Secretary  in  Docket  No.  OA96-171-000 
and  upon  Gary  Zielanski,  UI  Power 
Marketing,  Robert  J.  Murphy, 
Connecticut  [Department  of  Public 
Utility  Control,  and  McCallum 
Enterprises  I  Limited  Partnership. 
Comment  date:  April  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

50.  Consumers  Power  Company,  d^a 
Consumm  Energy  Company 

(Docket  No.  OA97-56O-0001 

Take  notice  that  on  March  6, 1997, 
Consumers  Power  Company,  d/b/a 
Consiuners  Energy  Company,  filed  on 
behalf  of  itself  and  the  other  parties 
amendments  to  the  following  described 
Operating  Agreements  implementing 
the  functional  unbundling  of  such 
agreements,  which  amendments  include 
the  cancellation  of  certain  rate 
schedules  which  form  a  portion  of  such 
agreements: 

1 .  Operating  Agreement  among 
Consumers  Power  Company,  The 
Detroit  Edison  Company  and  Northern 
Indiana  Public  Service  Company,  dated 
May  1, 1979. 

2.  Operating  Agreement  among 
Consumers  Power  Company,  The 
Detroit  Edison  Company  and  The 
Toledo  Edison  Company,  dated  March 
1,1966. 

3.  Operating  Agreement  among 
Consumers  Power  Company,  The 
Detroit  Edison  Company  and  Indiana- 
Michigan  Power  Company,  dated  March 
1. 1966. 

Copies  were  served  upon  the 
Michigan  Public  Service  Commission 
and  interested  parties. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stiwt,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watwa,  Jr., 
Acting  Secretary. 

IFR  Doc.  97-7846  Filed  3-27-97;  8:45  am] 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Sunshin*  Act  Meeting 

AGENCY  HOUMNG  MEET1NQ:  Federal 
Energy  Regulatory  Commission. 
FEDERAL  REGOTER  CfTATION  OF  PREVIOUS 
AfMOUNCEMENT:  March  21, 1997,  62  FR 
13609. 

PREVnUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETMG:  March  25, 1997, 10:00  a.m. 
CHANGE  M  THE  MEETING:  The  following 
Docket  Number  and  Company  have 
been  added  to  the  Agenda  scheduled  for 
the  March  25,  1997  meeting. 


Item  No. 

Docket  No.  and  company 

CAG-4 

RP97-260-000.    ANR    Pipeline 
Company. 

Lois  D.  CaateU, 

Secietary. 

[FR  Doc.  97-8068  Filed  3-26-97;  11:47  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6aM-1] 

Collection  of  Quality  Assurance  Data 
on  Add  Precipitation  Sample 
Collection  Sitee  m  the  NADP/NTN 
Networks;  Agency  Information 
CoMection  Activities:  Propoeed 
Collection  of  Environmental  Data; 
Comment  Reguest 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Collection  of  Quality  Assurance  Data  on 
Acid  Precipitation  Sample  Collection 
Sites  in  the  NADP/NTN  Networks  for 
the  EPA  funded  project  entitled: 
Conduct  Systems  and  Performance 


Surveys  of  Acid  Precipitation  Collection 
Sites  in  the  NADP/NTN  Networks  (EPA 
ICR  Number:  1798.01).  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Conmients  must  be  submitted  on 
or  before  May  27, 1997. 
ADDRESSES:  U.S.  Environmental 
Protection  Agency,  Air  Exposure 
Research  Division/Field  Operations 
Branch,  Mail  Drop  76,  Research  Triangle 
Park,  NC  27711.  Interested  persons  may 
obtain  a  copy  of  the  ICR  without  charge 
by  contacting  the  hereinafter  named 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Lumpkin.  919-541-3611; 
facsimile  number:  919-541-3451;  E- 
Mail:  LUMPKIN.THOMAS© 
EPAMAIL.EPA.GOV 

SUPPI.EMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  agencies 
or  organizations  which  operate  sample 
collection  sites  or  sponsor  operation  of 
the  sites  in  the  NADP/NTN. 

Title:  Collection  of  Quality  Assurance 
Data  on  Acid  Precipitation  Sample 
Collection  Sites  in  the  National 
Atmospheric  Deposition  Program/ 
National  Trends  Network  (NADP/NTN) 
(EPA  ICR  No.  1798.01). 

Abstract:  The  foUov^ng  three  reports 
will  be  used  to  gather  and  report 
information  on  site  operations.  1)  The 
Site  Survey  Report  Form  addresses  the 
following  eight  areas  of  site  operation: 
Site  information,  siting  criteria,  sample 
handling  at  the  field  site,  the  sample 
collector,  the  rain  gauge,  sample 
processing  and  documentation, 
conductivity  and  pH  measurements,  and 
recommendations  and  actions  taken.  2) 
The  Exit  Report  sununarizes  the  areas 
listed  for  item  1 ,  but  in  a  much  more 
concise  form,  and  is  left  with  the  site 
operator.  3)  The  Systems  and 
Performance  Survey  Questionnaire 
collects  information  about  the  area 
siuTounding  the  site  and  the  sample 
handling  and  maintenance  procedures 
used  by  the  operator.  The  information 
gathered  on  these  forms  will  be 
provided  to  the  NADP/NTN  Quality 
Assurance  Coordinator  to  document  that 
network  protocols  are  being  followed. 
The  information  will  also  be  used  to 
produce  an  annual  summary  quality 
assurance  report  Responses  to  the 
collection  of  information  are  voluntary. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  current  valid  OMB  control 


number.  The  OMB  control  niunbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  %vill  have 
practical  utility; 

(ii)  Evaluate  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond. 

Burden  Statement:  The  effort  is 
estimated  to  cost  S200,000  per  year  to 
cover  labor  costs  (initiate  survey,. gather 
information,  and  equipment  QA), 
capital/startup  costs  (purchase 
monitoring  equipment  and  training), 
and  operating  and  maintenance  costs 
(reports,  maintain  records,  equipment 
up-keep,  and  travel  expenses).  An 
average  annual  reporting  burden  of  2000 
hours  will  be  required.  Approximately 
100  responses  per  year  are  anticipated 
with  an  average  burden  of  20  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions;, 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  March  5, 1997. 
Gary  I.  Foley, 

Director,  National  Exposure  Research 

Laboratory. 

(FR  Doc.  97-7950  Filed  3-27-97;  8:45  am) 
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[FRL-6804-<«] 

Agency  Information  Collection 
Activities  Under  OMB  Review; 
Bloremedlation  Field  initiative 
Database  System 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB).  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
collection  as  described  below. 
DATES:  Comments  must  be  submitted  on 
or  before  May  27, 1997. 
ADDRESSES:  Office  of  Research  and 
Development,  Center  for  Environmental 
Research  Infomaation,  26  West  Martin 
Luther  King  Drive  (Mailstop  G75), 
Cincinnati,  Ohio  45268. 
FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Kremer,  phone  (513)  569-7346,  £bx 
(513)  569-7585,  email 
kremer.frandepamail.epa.gov. 

SUPPI.EMENTARY  MFORMATKM: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  involved  in  the  use  of  innovative 
technologies  at  Superfund  sites,  such  as 
state  and  local  governments,  businesses, 
and  non-profit  institutions. 

Title:  Request  for  Information  for  the 
Bioremediation  Field  Initiative  Database 
Systems.  EPA  ICR  No.  1672.02,  OMB 
No.  2080-0048,  expires  04/30/97. 

Abstract:  This  is  an  ICR  renewal  for 
gathering  information  on  the  design, 
operation,  and  performance  of  biological 
trratment  technologies  firom 
remediation  experts  and  managers 
working  at  sites  where  biological 
treatment  technologies  are  being  tested 
or  implemented.  The  authority  for 
collecting  information  on  innovative 
treatment  technologies  is  dracribed  at 
Section  311  of  the  Superfund 
Amendments  and  Reauthorization  Act, 
Section  8003  of  the  Resource 
Conservation  and  Recovery  Act,  Section 
7001  of  the  Oil  Pollution  Act,  and 
Section  10  of  the  Toxic  Substance 
Control  Act.  The  information  will  help 
the  EPA  to  deploy  innovative 
technologies  more  quickly  at  Superfund 
and  other  sites. 

Selected  respondents  are  asked  to 
complete  a  two-part  questionnaire.  The 
first  part  requests  general  site 
information.  The  second  part  requests 


site-specific  biotechnology  information. 
FolIoMring  the  initial  questionnaire, 
respondents  receive  follow-up 
questionnaires  on  a  semi-annual  basis  to 
update  the  information  already 
provided.  EPA  has  also  developed  an 
easy-to-use  PC-based  version  of  the 
questioimaire  which  is  currentiy  in  use. 
Respondents  may  utilize  either  the 
paper-  or  the  PC-based  questioimaire, 
whichever  they  prefer. 

EPA  compiles  information  from 
completed  questionnaires  into  the 
Bioremediation  Field  Initiative 
computer  database.  EPA  developed  a 
software  program  called  the 
Bioremediation  in  the  Field  Search 
System  (BFSS)  to  search,  view,  and 
report  information  in  the  database. 
BFSS  is  available  to  the  public  via 
computerized  bulletin  boards  and  bom 
Web  sites.  The  Bioremediation  Field 
Initiative  database  has  also  appeared  in 
the  Bioremediation  in  the  Field  bulletin, 
distributed  to  approximately  3,500 
addressees  who  have  registered  for 
Bioremediation  Field  Initiative 
mailings. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  imder  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  12/31/ 
96  (Vol  61,  No.  252,  p.  69092);  no 
comments  were  received. 

The  EPA  would  like  to  solicit 
conoments  to: 

(I)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  prof>er  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  %vill  have 
practical  utility; 

(ii)  Evaluate  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  othw  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement.  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  .25^to  5  hours  per 


response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  vwifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Site 
remediation  personnel. 

Estimated  Number  of  Respondents: 
781. 

Frequency  of  Response:  semi-annual. 

Estimated  Total  Annual  Hour  Burden: 
1620  hours. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accxuBcy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  follovnng  addresses. 
Please  refer  to  EPA  ICR  No.  1672.02  and 
OMB  Contit)l  No.  2080-0048  in  any 
correspondence. 
Ms.  Sandy  Fanner,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street.  SW,  Washington.  DC  20460. 

and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  [)esk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  K4arch  24. 1997. 
Jowph  Relaar. 

Director,  Regulatory  Information  Division. 
(FR  Doc.  97-7951  Filed  3-27-97;  8:45  ami 
BMJJNQ  COOC  BMB  BQ  r 


[ER-FRL-647S-q 

Environmental  Impact  Statements, 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weeldy  receipt  of  Environmental 
Impact  Statements  filed  March  17. 1997 
thit>ugh  March  21,  1997,  pursuant  to  40 
CFR  1506.9. 
nS  No.  970092,  Draft  EIS,  AFS.  UT, 

Sheepherder  Hill  Sanitation  Salvage 

Sale,  Management  of  Selected 
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Vegetation  Stands,  Implementation, 
Uinta  National  Forest,  Spanish  Fork 
District.  Nebo  Management  Area, 
Utah  County,  UT,  Due:  May  12,  1997, 
Contact:  Mark  Sensibaugh  (801)  623- 
2735. 

EIS  No.  970093.  Final  EIS,  NFS,  WV, 
Gauley  River  National  Recreation 
Area,  Implementation,  General 
Management  Plan  and  Land 
Protection  Plan,  Nicholas  and  Fayette 
Counties,  WV,  Due:  April  18, 1997. 
Contact:  Linda  Romola  (303)  969- 
2413.    ' 

£15  No.  970094,  Final  EIS.  GSA,  CA, 
New  San  Francisco  Federal  Building 
Office  Building  Construction, 
Implementation.  City  and  County  of 
San  Francisco,  CA,  Due:  April  28. 
1997.  Contact:  Ms.  Jane  Woo  (415) 
522-3477. 

EIS  No.  970095,  Draft  EIS,  CGD,  CA. 
CA-92/San  Mateo  Hayward  Bridge, 
Improvements  to  the  East  Approach 
and  the  Trestle  Portion  of  the  bridge. 
Coast  Guard  Bridge  Permit  and  COE 
Section  404  Permit,  Alameda  and  San 
Mateo  Coimties,  CA,  Due:  May  12, 
1997,  Contact:  Wayne  Till  (510)  437- 
3514. 

fi7S  No.  970O96,  Draft  EIS.  DOA.  HI, 
Waimee-Paauilo  Watershed  Project, 
To  Alleviate  the  Agricultuiral  Water 
Shortage,  Watershed  Protection  and 
Flood  Prevention,  COE  Section  404 
Permit,  Hawaii  County,  HI,  Due:  May 
15,  1997,  Contact:  Kenneth  M. 
Kaneshiro  (808)  541-2601. 

£75  No.  970097.  Draft  EIS,  AFS,  WY, 
CO,  Tie  Camp  Timber  Sale. 
Harvesting  Timber  and  Road 
Constniction,  Medicine  Bow-Routt 
National  Forest,  Brush  Cieek/Hayden 
Ranger  District,  Carbon  County,  WY 
and  Jackson  County,  CO,  Due:  May 
12. 1997,  Contact:  Andy  Cadenhead 
(307) 326-5258. 

£Z5  No.  970098,  Draft  QS,  FHW,  MO, 
MO-60  Transportation  Improvements, 
Connecting  Van  Buren  to  Poplar  Bluff 
(Job  No.  I9P0455Z),  Funding  and  COE 
Section  404  Permit,  Butter  and  Carter 
Counties,  MO.  Due;  May  19. 1997. 
Contact:  Donald  Newmann  (573)  636- 
7104. 

£75  No.  970099.  Draft  EIS.  AFS.  MT. 
Tansy  Ragwort  Control  Project, 
Implementation,  Little  Wolf  Fire  Area, 
Flathead  National  Forest,  Tally  Lake 
Ranger  District,  Flathead  County,  MT, 
Due:  May  14, 1997,  Contact:  Ken 
Meckel  (406)  862-2508. 

£75  No.  970100.  Draft  EIS,  ELM.  WY, 
Gillette  South  Coal  Bed  Methane 
Project,  Approval  of  an  Application 
for  a  Pennit  to  Drill  (APD).  Powder 
River  Basin,  BufEalo  Resource  Area, 
Campbell  County,  WY,  Due:  May  12. 


1997,  Contact:  Richard  Zander  (307) 
684-1100. 

EJS  No.  970101.  Draft  EIS,  UAF,  CA. 
Programmatic  EIS — McClellan  Air 
Force  Base  (AFB)  Disposal  and  Reuse 
Including  Rezoning  of  the  Main  Base, 
Implementation,  Federal  Permits, 
Licenses  or  Entitlements,  Sacramento 
County,  CA,  Due:  May  12,  1997, 
Contact:  Rick  Solander  (916)  943- 
0830  (Ext.  126). 

EIS  No.  970102.  Final  EIS,  GSA,  FL, 
9300-9499  NW  41st  Street 
Immigration  and  Naturalization 
Service  Facility  Consolidation, 
Development,  Construction  and 
Operation,  Leasing,  Dade  County,  FL, 
Due:  April  28, 1997,  Contact:  Philip 
Youngberg  (404)  331-1831. 

£75  No.  970103.  Final  EIS,  SFW,  CA, 
Multiple  Species  Conservation 
Program  (MSCP)  Planning  Area, 
Issuance  of  Take  Authorizations  for 
Threatened  and  Endangered  Species 
Due  to  Urban  Growth,  San  Diego 
County,  CA,  Due:  April  28, 1997, 
Contact:  Mr.  Gail  Kobetich  (619)  431- 
9440. 

£75  No.  970104,  Draft  EIS,  BLM.  CA, 
Castie  Mouintain  Mine  Open  Pit  Heap 
Leach  Gold  Mine  Expansion  Project, 
Plan  of  Operations  Modification  and 
Mine  and  Reclamation  Plans 
Amendment,  Approvals,  San 
Bernardino  County,  CA,  Due:  May  28, 
1997,  Contact;  George  R.  Meckfessel 
(619) 326-7000. 

£75  No.  970105.  Final  EIS.  FRC,  WI, 
Peshtigo  River  Multiple  Hydroelectric 
Project,  Six  Existing  Hydroelectric 
Projects  Relicensing,  Caldron  Falls 
(FERC  No.  2525).  Sandstone  Rapids 
(FERC  No.  2546),  High  Falls  (FERC 
No.  2595),  Potato  Rapids  (FERC  No. 
2560),  Johnson  Falls  (FERC  No.  2522) 
and  Peshtigo  (FERC  No.  2581),  Oconto 
and  Marinette  Counties,  WI,  Due: 
April  28, 1997,  Contact:  Jim  Haimes 
(202)  219-2780. 

£75  No.  970106,  Final  EIS,  NRC,  NM, 
Crownpoint  Uranium  Solution 
Mining  Project,  Construction  and 
Operation,  Leasing  and  Licensing, 
McKinley  County,  NM,  Due:  April  28, 
1997,  Contact:  Joe  Holonich  (301) 
415-6643. 

£75  No.  970107,  Final  EIS,  NOA,  NJ, 
Mullica  River — Great  Bay  National 
Estiiarine  Research  Reserve 
Establishment,  Site  Designation  and 
Plan  Implemention,  Ocean,  Atlantic 
and  Burlington  Counties,  N),  Due: 
April  28,  1997,  Contact;  Dolores 
Washington  (301)  713-3132. 


Dated:  March  25. 1997. 
William  D.  Dickenon, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  97-7957  Filed  3-27-97;  8:45  am] 
MLUNQ  CODE  66«»-aO-U 


[ER-FRL-6478-7] 

Environmental  Impact  Statemants  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  10,  1997,  through 
Marcfi  14, 1997,  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  5, 1996  (61  FR  15251). 

Draft  EISs 

£71P  No.  D-COE-U8007-OR  Rating 
E02,  Joe  Ney  and  Upper  Pony  Creek 
Reservoirs  Expansion  Project,  Mimicipal 
Water  Supply,  COE  Section  10  and  404 
Permit  Issuance,  Coos  County,  OR. 

Summary:  EPA  expressed 
environmental  concerns  over  the 
elimination  of  water  conservation  as  an 
alternative  to  be  considered  in  the  EIS, 
as  well  as  the  minimal  information 
provided  regarding  the  water  reuse  and 
reclamation  alternative.  EPA  also 
expressed  concerns  over  potential 
impacts  to  high-quality  weUand 
habitats. 

£7iP  No.  D-TVA-E39038-TN  Rating 
EC2,  Columbia  Dam  Component  of  the 
Duck  River  Project,  Implementation, 
Use  of  Lands  Acquired,  Possible  COE 
Section  404  Permit,  Maury  County,  TN. 

Summary:  EPA  had  environmental 
concerns  with  the  potential 
environmental  impacts  associated  Mrith 
the  development  alternatives. 

Final  EISs 

fiKP  No.  F-NOA-K9002d-HI. 
Hawaiian  Islands  Humpback  Whales 
and  Their  Habitat  National  Marine 
Sanctuary  Management  Plan, 
Implementation,  Honolidu,  Kauai  and 
Maui  Counties,  HI. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 


Dated:  March  25. 1997. 
William  D.  Dickerson. 

Director,  Office  of  Federal  Activities. 

(FR  Doc.  97-7958  Filed  3-27-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

March  24.  1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currenUy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  foiling  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  May  27, 1997. 
ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  room 
234,  1919  M  St.,  NW..  Washington,  DC 
20554,  or  via  internet  to 
dconway9fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway^cc.gov. 

SUPPtaiENTARY  MFORMATiCN: 

OMB  Approval  Number:  3060-0106. 

Title:  Section  43.61  Reports  of 
Overseas  Telecommunications  Traffic. 

Form  No.  :W A. 

Type  of  Review:  Extension  of  an 
existing  collection  for  which  the 


Commission  received  emergency 
approval. 

Respondents:  Business  or  other  For- 
Profit. 

Number  of  Respondents:  40 
respondents  will  file  the  semi-annual 
traffic  report  however  there  are  a  total 
of  248  respondents  for  this  entire 
collection. 

Estimated  Time  Per  Response:  80 
hours. 

Total  Annual  Burden:  3,200  hours. 
This  estimate  is  only  for  the  semi- 
annual traffic  report.  The  Commission 
requested  comments  on  the  remainder 
of  the  collection  in  62  FR  5535  on 
February  6, 1997.  We  estimate  that  there 
will  be  on  average,  four  equivalent 
countries  in  any  given  six-month 
reporting  period  for  which  carriers 
engaged  in  "facilities  resale,"  i.e., 
private  line  resellers  must  report  their 
U.S.  Outboimd  and  inbound  traffic 
originating  or  terminating  over  resold 
U.S.  private  lines.  We  also  predict  that 
there  will  be  as  many  as  ten  respondents 
providing  traffic  to  each  of  the  four 
equivalent  countries. 

Needs  and  Uses:  Two  times  a  year, 
carriers  engaged  in  "facilities  resale," 
i.e.,  private  line  resellers,  must  report 
their  U.S.  outbound  and  inboimd  traffic 
originating  or  terminating  over  resold 
U.S.  private  lines.  This  requirement 
applies  for  three  years  following  a 
Commission  (or  International  Bureau) 
finding  that  a  particular  country  oCfisrs 
U.S.  carriers  "equivalent"  opportunities 
for  resale.  We  impose  the  reporting 
requirement  in  the  Section  214 
authorizations  granted  to  private  line 
resellera. 

We  must  collect  traffic  reports  bom 
private  line  resellers  on  a  semi-annual 
basis  in  addition  to  the  annual  rep>orts 
required  under  §  43.61  of  our  rules  so 
that  the  Commission  and  interested 
parties,  including  U.S.  carriers 
themselves,  can  closely  monitor  the 
equivalency  decision's  impact  on  the 
U.S.  settiements  deficit  resulting  fit>m 
the  diversion  of  IMTS  traffic  to 
international  private  lines.  If  the  U.S. 
net  settlements  deficit  changes 
substantially  to  the  detriment  of  U.S. 
consumers,  we  would  have  the 
necessary  information  to  investigate  the 
situation  promptly.  Also,  the  data  will 
enhance  the  ability  of  both  the 
Commission  and  interested  parties  to 
monitor  for  unauthorized  resale  of 
international  private  lines  that  are 
interconnected  to  the  public  switched 
network. 

An  emergency  paperwork  reduction 
analysis  was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  Section  3507(d)  of  the 
PRA  for.  (1)  This  semi-annual  reporting 


requirement;  and  (2)  for  amending 
Section  43.61  of  the  Commission|s  rules 
to  require  that  carriers  include  the 
number  of  minutes  of  outbound  and 
inbound  traffic  setUed  pursuant  to  each 
alternative  settlement  arrangements 
entered  under  §  64.1002  of  the 
Commission's  rules.  Comment  was 
requested  for  the  inbound/outbound 
traffic  data  burden  in  the  Federal 
Register  on  February  6, 1997  (62  FR 
5535). 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  97-7909  Filed  3-27-97;  8:45  am] 
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[CC  Docket  No.  92-237] 

FCC  Announces  Three  Meetings  of  ttia 
Nortti  American  NumtMring  Council 

agency:  Federal  Communications 

Commission. 

action:  Notice 

-SUMMARY:  On  March  24, 1997,  the 
Conmussion  released  a  public  notice 
announcing  the  April  15.  1997,  April 
23,  1997,  and  May  14,  1397,  meetings  of 
the  North  American  Numbering  Council 
(NANC)  and  the  Agenda  for  those 
meetings.  T^e  intended  effect  of  this 
action  is  to  make  the  public  aware  of  the 
NANC's  next  three  meetings  and  its 
Agenda. 

FOR  FURTHER  MFORMATION  CONTACT: 
Linda  Simms,  Administrative  Assistant 
of  the  NANC,  at  (202)  418-2330.  The 
address  is:  Network  Services  Division, 
Common  Carrier  Bureau,  Federal 
Communications  Commission.  2000  M 
Street,  NW,  Suite  235,  Washington,  D.C. 
20054.  The  tax  number  is:  (202)  418- 
2345.  The  TTY  number  is:  (202)  418- 
0484. 

SUPPLBIBfTARY  MFORMATION: 

Released:  March  24, 1997. 

The  North  American  Numbering 
Council  (NANC)  will  hold  its  next  three 
meetings  on  Tuesday,  April  15, 1997, 
Wednesday,  April  23, 1997  and 
Wednesday,  May  14, 1997.  All  meetings 
will  begin  at  8:30  A.M.  EST.  The  April 
15th  and  May  14th  meetings  will  be 
held  at  the  Federal  Communications 
Commission,  1919  M  Street,  NW,  Room 
856,  Washington,  DC  20054.  The 
meeting  on  Wednesday,  April  23,  1997, 
will  be  held  at  the  ANA  Hotel,  2401  M 
Street,  NW,  Washington,  DC.  For  the 
April  23rd  meeting,  Council  members 
will  be  billed  for  meeting  costs  (room 
and  microphones)  subsequent  to  the 
meeting. 


IMI 
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Agenda  (All  agendas  are  preluninaiy 
and  subiect  to  change): 

The  planned  agenda  for  the  April  15, 
1997,  meeting  is  as  follows: 

1.  Approvtu  of  minutes  of  meeting  of 
March  11. 1997.  (8:30) 

2.  LNPA  LLC  responses  to  NANC 
information  request.  (8:35  to  10:00) 

3.  Recommendations  of  the  LNPA 
Working  Croup.  Review  of  the  action 
items  hom  the  March  1 1  NANC  meeting 
with  input  from  the  Legal  Expertise 
Working  Group.  Discussion  of  process 
for  achieving  hnal  recommendation  to 
the  Commission.  (10:20  to  Noon,  1:00  to 
2:00) 

4.  Status  report  from  CLC  Ad  Hoc 
Committee  about  NXX  Exhaust  Action 
Item.  (2:00  to  2:30) 

5.  Status  report  from  the  NANPA 
Evaluation  Team.  (2:30  to  2:45) 

6.  Report  of  NANC  Steering  Group  to 
include  action  item  from  March  1  lUi 
NANC  meeting  (INC's  relationship  to 
NANC).  (2:45  to  3:15) 

7.  Review  report  from  INC  concerning 
number  pooling.  (3:30  to  3:45) 

8.  Report  from  Stan  Greer  (Florida 
PSC)  concerning  issues  surrounding  904 
NPA.  (3:45  to  4:00) 

9.  Presentation  by  Richard  Bartel,  et 
al.,  regarding  "research  on  7  vs  10-digit 
numbering,  555,  and  the  Uniform 
National  Dialing  Plan  (i.e.,  INC  Issue 
020,  resolved  1/97)."  (4:00  to  4:15) 

10.  Review  of  decisions  reached  and 
action  items.  (4:15  to  4:30) 

The  planned  agenda  for  the  April  23, 
1997,  meeting  is  as  follows: 

1.  Finalization  of  recommendation  of 
NANC  to  the  FCC  regarding  Local 
Number  Portability. 

2.  Presentation  by  Fred  Gaechter 
regarding  international  numbering 
matters.  > 

3.  Update  from  NANPA  Evaluation 
Team. 

The  planned  agenda  for  the  May  14, 
1997,  meeting  is  as  follows: 

1.  Final  Review  of  Recommendation 
for  Selection  of  NANP  Administrator. 

2.  Working  Group  Reports. 

Federal  Communications  Commission. 

Gcraldine  A.  MatiM, 

Chief.  Network  Services  Division,  Common 
Carrier  Bureau. 

IFR  Doc  97-7975  Filed  3-27-97;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


ACTION:  Notice. 


[FBIA-1162-OR] 


Amendment  to  Notice  of  t 
Mafor  DisMler  Dedaradon 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas.  (FEMA-1162-DR),  dated 
March  2.  1997,  and  related 
determinations. 

EFFECTIVE  DATE:  March  18,  1997. 
FOR  FURT>CR  MFORMATKM  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Arkansas,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  2, 1997: 

The  county  of  Baxter  for  Individual 
Assistance  (already  designated  for  Public 
Assistance  and  Hazard  Mitigation). 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  97-7925  Filed  3-27-97;  8:45  am] 

BKUNOcooe  ent-ot-^ 

[FEMA-1163-OR] 

Kentucky;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  (FEMA- 
1163-DR),  dated  March  4,  1997,  and 
related  determinations. 
EFFECTIVE  DATE:  March  19. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  CXZ 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
March  4, 1997: 

The  counties  of  Bath,  Bouitx>n.  Bracken. 
Breckenhdge.  Bullitt,  Carroll,  Franklin, 
Hardin,  Harrison,  JefEBrson,  Lewis,  Meade, 
Nelson,  Oldham,  Owen,  Pendleton,  Powell 
and  Trimble  for  Categories  C  through  C 
under  the  Public  Assistance  Program  (already 


designated  for  Categories  A  and  B  under  the 
Public  Assistance  i*rogram.  Individual 
Assistance  and  Hazard  Mitigation). 

(Catalog  of  Federal  Domestic  Assistance  Na 

83.516,  Disaster  Assistance.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  97-7926  Filed  3-27-97;  8:45  am| 

BNJJMQ  COW  ans-oi-p 


[FEMA-116»-0R] 

Kentucky;  Amendment  to  Notice  of  a 
Itojor  Disaster  Declaration 

AQBICY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kentiicky  (FEMA-1163-DR),  dated 
March  4, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  March  17, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Madga  Ruiz,  Response  and  Recovery 
Directorate,  Fedmal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  17, 1997,  the  President  amended 
the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.). 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Kentucky, 
resulting  from  severe  storms,  tornadoes,  and 
flooding  on  March  1. 1997,  and  continuing, 
is  of  sufficient  severity  and  magnitude  that 
the  provision  of  direct  Federal  assistance  to 
ensure  public  health  and  safety  is  warranted 
under  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  ("the  Stafford 
Act"). 

Therefore,  I  amend  my  declaration  of 
March  4, 1997  to  authorize  direct  Federal 
assistance  at  100  percent  Federal  funding  for 
eligible  debris  removal  costs  for  Pendleton 
County.  Additional  areas  may  be  added  at  a 
later  date,  if  requested  and  warranted. 

Please  notify  the  Governor  of  the  State  of 
Kmtucky  and  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  major 
disaster  declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
immms  L.  Witt. 
Director. 

IFR  Doc.  97-7927  Filed  3-27-97;  8:45  am] 
•NjjNQ  0006  tna-oa-r 


[FEMA-1167-DR] 

Tennessee;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee.  (FEMA-1167-DR).  dated 
March  7,  1997.  and  related 
determinations. 

EFFECTIVE  DATE:  March  19. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  7. 1997: 

The  counties  of  Lake  and  Tipton  for 
Individual  Assistance,  Hazard  Mitigation, 
and  Categories  A  and  B  under  the  Public 
Assistance  program. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Dennis  H.  Kwiatko%v8ki. 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  97-7924  Filed  3-27-97;  8:45  am] 

BIUJNG  COOE  S71fr^)2-P 


FEDERAL  RESERVE  SYSTEM 

Agency  information  collection 
activities:  Sut>mission  for  OMB  review; 
comment  request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System  (Board) 
ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  35), 
the  Board  hereby  gives  notice  that  it  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  on  behalf  of  the 
Office  of  the  Comptroller  of  the 
Currency,  the  Federal  Deposit  Insurance 
Corporation,  and  the  Board  (the 
Agencies)  a  request  for  review  of  the 
information  collection  system  described 
below.  The  Federal  Reserve  may  not- 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to.  an 
information  collection  that  has  been 


extended,  revised,  or  implemented  on  or 
after  October  1,  1995,  unless  it  displays 
a  currenUy  valid  OMB  control  ntimber. 
DATES:  Comments  must  be  submitted  on 
or  before  April  28, 1997. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number, 
should  be  addressed  to  the  OMB  desk 
officer  for  the  Board:  Alexander  Hunt, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Room  3208,  Washington,  IX  20503. 
Comments  should  also  be  addressed  to 
William  W.  Wiles,  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  and  C  Sti«ets.  N.W.. 
Washington.  DC  20551.  or  delivered  to 
the  Board's  mail  room  between  8:45 
a.m.  and  5:15  p.m..  and  to  the  security 
control  room  outside  of  those  hours. 
Both  the  mail  room  and  the  security 
control  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 
Street.  N.W.  Comments  received  may  be 
inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m..  except  as 
provided  in  section  261.8  of  tiie  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.8(a). 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  Paperwork  Reduction  Act 
Submission  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
have  been  submitted  to  OMB  for  review 
and  approval  may  be  requested  froLi  the 
agency  clearance  officer,  whose  name 
appears  below. 

Mary  M.  McLaughlin.  Federal  Reserve 
Board  Clearance  Officer  (202-452-3829), 

Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 

Reserve  System,  Washington.  DC  20551. 
For  Telecommunications  Device  for  the 

E>eaf  (TDD)  users  only,  Diane  )enkins 

(202-452-3544),  Board  of  Govemore  of 

the  Federal  Reserve  System, 

Washington,  DC  20551. 
Proposal  to  request  approval  frx)m 

OMB  of  the  extension  for  three  years. 

without  revision,  of  the  following 

report: 

1 .  Report  title:  Coimtry  Exposure 

Report  for  U.S.  Branches  and  Agencies 

of  Foreign  Banks 

Agency  form  number.  FFIEC  019 

OKfB  control  number.  7100-0213 

Frequency  of  response:  Quarterly 

Affected  Puolic:  U.S.  branches  and 

agencies  of  foreign  banks 

Number  of  respondents:  329 

Estimated  average  hours  per  response: 

10  hours 

Estimated  Annual  reporting  hours: 

13,160  hours 

General  description  of  report  This 

information  collection  is  mandatory:  12 

U.S.C.  3105  and  3108  for  die  Board  of 


Governors  of  the  Federal  Reserve 
System;  sections  7  and  10  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1817, 
1820)  for  the  Federal  Deposit  Insurance 
Corporation;  and  the  National  Bank  Act 
(12  U.S.C.  161)  for  the  Office  of  die 
Comptroller  of  the  Currency).  This 
information  collection  is  given 
confidential  treatment.  (5  U.S.C. 
552(b)(8)).  Small  businesses  (that  is, 
small  U.S.  branches  and  agencies  of 
foreign  banks)  are  affected. 
Abstract  All  individual  U.S.  branches 
and  agencies  of  foreign  btuiks  that  have 
more  than  $30  million  in  direct  claims 
on  residents  of  foreign  countries  must 
file  the  FFIEC  019  report  quarterly. 
CurrenUy,  all  respondents  report 
adjusted  exposure  amounts  to  the  five 
largest  countries  having  at  least  $20 
million  in  total  adjusted  exposure.  The 
Agencies  collect  this  data  to  monitor  the 
extent  to  which  such  branches  and 
agencies  are  pursuing  prudent  coiuitry 
risk  diversification  policies  and  limiting 
potential  liquidity  pressures.  No 
revisions  are  proposed  to  this 
information  collection. 

On  November  5.  1996,  the  Board 
published  a  notice  in  the  FR  (61  FR 
56960)  describing  in  detail  and  inviting 
comment  on  the  proposed  extension  of 
this  collection  of  information.  The 
Board  did  not  receive  any  comments. 
This  notice  provides  the  public  with  the 
opportunity  to  obtain,  review,  and 
comment  on,  the  Board's  supporting 
statement. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  24, 1997. 
Williun  W.  WUea, 
Secretary  of  the  Board. 
(FR  Doc.  97-7901  Filed  3-27-97;  8:45  am] 

BIUJNG  CODE  a21IM>1-F 


Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  insptection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
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Governors.  CommeDts  must  be  received 
not  later  than  April  April  11, 1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

1.  Helen  Glendening,  Pella,  Iowa;  to 
acquire  34.8  percent,  and  Harold  A.  and 
Ethel  R.  DeBruin,  Pella,  Iowa,  to  acquire 
30.5  percent,  of  the  voting  shares  of 
Leighton  Investment  Company, 
Leighton,  Iowa,  and  thereby  indirectly 
acquire  Fanners  Savings  Banks, 
Leighton,  Iowa. 

Board  of  Govemora  of  the  Federal  Reserve 
System.  March  24. 1997. 
lenaifer ).  Johnaon, 
Deputy  Secretaiy  of  the  Board. 
{FR  Doc.  97-7902  Filed  3-27-97;  8:45  am) 
OOOC  ttlO-01.^ 


Formations  of,  Acquisitions  l>y,  and 
Mergers  of  Banit  HoMing  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Com{>any 
Act  of  1956  (12  use.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  andJot  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Uie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
'regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  22, 1997. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105-1521: 

1.  Covenant  Bancorp.  Inc., 
Haddonfield,  New  Jersey:  to  become  a 


bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Covenant 
Bank,  Haddonfield,  New  Jersey. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

1.  AMCORE  Financial.  Inc..  Rockford. 
Illinois;  to  acquire  Country  Bancshares 
Corporation,  Mount  Horeb,  Wisconsin, 
and  Belleville  Bancshares  Corporation, 
Belleville,  Wisconsin,  and  thereby 
indirectly  acquire  State  Bank  of  Mount 
Horeb,  Mount  Horeb,  Wisconsin; 
Montello  State  Bank,  Montello, 
Wisconsin;  State  Bank  of  Argyle,  Argyle, 
Wisconsin;  Citizens  State  Bank,  Clinton, 
Wisconsin;  and  Belleville  State  Bank, 
Belleville,  Wisconsin. 

C.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Kentucky  Home  Bancshares,  Inc., 
Bardstown,  ICentucky;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Kentucky 
Home  Bank,  Bardstown,  Kentucky  (a 
proposed  de  novo  bank). 

2.  First  Commercial  Corporation, 
Little  Rock,  Arkansas;  to  merge  with 
First  Central  Corporation.  Searcy, 
Arkansas,  and  thereby  indirectly  acquire 
First  National  Bank.  Searcy,  Arkansas. 

0.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Medina  Bankshares.  Inc.,  D'Hanis, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  pwrcent  of 
the  votings  ahres  of  Medina  Financial. 
Inc..  Carson  City.  Nevada,  and  thereby 
indirectly  acquire  D'Hanis  State  Bank, 
D'Hanis,  Texas. 

In  connection  with  this  application, 
Medina  Financial,  Inc.,  Carson  City, 
Nevada,  has  also  applied  to  become  a 
bank  holding  company. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  24, 1997. 
Jennifier  |.  lohnaon. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  97-7903  Filed  3-27-97;  8:45  am] 
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Sunshine  Act  IHsstinq 

AGENCY  HOUMNO  THE  MEETttlQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TMK  AND  DATE:  10:00  a.m..  Wednesday, 

April  2, 1997. 

PUkCE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2 1st  Streets, 

N.W.,  Washington.  D.C.  20551. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSiDEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 

reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  March  26. 1997. 
Jennifer ).  Jolmaoii, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-8055  Filed  03-26-97;  11:03  am] 

BIUJNO  CODE  «210-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Regional  Support  Division 
(PMR),  GSA. 

SUMMARY:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
reinstate  information  collection,  3090- 
0021,  Profit  and  Loss  Statement — 
Operating  Statement.  This  form  is  used 
by  offerors  submitting  proposals  to 
perform  GSA  food  service  contracts. 

DATES:  Comments  due  May  27, 1997. 

ADDRESSES:  Send  comments  to  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503.  and  to 
Marjorie  Ashby,  General  Services 
Administration  (MVP).  1800  F  Streets 
NW.  Washington,  DC  20405. 

ANNtJAL  REPORTMO  BURDEN: 
Respondents:  250;  annual  responses: 
250;  average  hours  per  response:  1; 
burden  hours:  250. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Deborah  Purdie,  (202)  501-4226. 

COPY  OF  PROPOSAL:  A  copy  of  this 
proposal  may  be  obtained  from  the  GSA 
Acquisition  Policy  Division  (MVP), 
Room  4011,  GSA  Building,  1800  F 
Street  NW,  Washington,  DC  20405,  or  by 
telephoning  (202)  501-3822,  or  by 
faxing  your  request  to  (202)  501-3341. 


IMI 


Dated:  March  20, 1997. 

Ida  M.  UsUd, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

[FR  Doc.  97-7939  Filed  3-27-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-002ei 

New  Monographs  and  Revisions  of 
Certain  Food  Chemicals  Codex 
Monograplts;  Opportunity  for  Public 
Comment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on 
pending  changes  to  certain  Food 
Chemicals  Codex  specification 
monographs  in  the  fourth  edition  and 
on  proposed  new  specification 
monographs.  New  monographs  for 
certain  substances  used  as  food 
ingredients  and  additions,  revisions, 
and  corrections  to  current  monographs 
are  being  prepared  by  the  National 
Academy  of  Sciences/Institute  of 
Medicine  (NAS/IOM)  Committee  on 
Food  Chemicals  Codex  (the  committee). 
This  material  is  expected  to  be 
presented  in  the  next  publication  of  the 
Food  Chemicals  Codex  (the  first 
supplement  to  the  foiulh  edition), 
scheduled  for  publication  in  late 
summer  1997. 

DATES:  Written  comments  by  May  12, 
1997.  (The  committee  advises  that 
comments  received  after  this  date  may 
not  be  considered  for  the  first 
supplement  to  the  fourth  edition. 
Comments  received  too  late  for 
consideration  for  the  first  supplement 
will  be  considered  for  later 
supplements.) 

ADDRESSES:  Submit  Mrritten  comments 
and  supporting  data  and  documentation 
to  the  NAS/IOM  Committee  on  Food 
Chemicals  Codex,  National  Academy  of 
Sciences,  2101  Constitution  Ave.  NW., 
Washington.  DC  20418.  Copies  of  the 
new  monographs  and  proposed 
revisions  to  current  monographs  may  be 
obtained  upon  written  request  from 
NAS  (address  above)  or  may  be 
examined  at  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr.. 
rm.  1-23,  Rockville,  MD  20857. 
Requests  for  copies  should  specify  the 


monographs  desired  by  name.  New  and 
revised  monographs  may  also  be 
obtained  through  the  Internet  at  http:// 
www2.nas.edu/codex. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Fatima  N.  Johnson.  Committee  on  Food 
Chemicals  Codex,  Food  and  Nutrition 
Board,  National  Academy  of  Sciences, 
2101  Constitution  Ave.  NW., 
Washington,  DC  20418,  202-334-2580; 
or  Paul  M.  Kuznesof,  Center  for  Food 
Safety  and  Apphed  Nutrition  (HFS- 
247),  Food  and  Ehug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3009. 

supplementary  INFORMATION:  By 
contract  with  NAS/IOM,  FDA  supports 
the  preparation  of  the  Food  Chemicals 
Codex,  a  compendium  of  specification 
monographs  for  substances  used  as  food 
ingredients.  Before  any  specifications 
are  included  in  a  Food  Chemicals  Codex 
publication,  public  announcement  is 
made  in  the  Federal  Register.  All 
interested  parties  are  invited  to 
comment  and  to  make  suggestions  for 
consideration.  Suggestions  should  be 
accompanied  by  supporting  data  or 
other  documentation  to  facilitate  and 
expedite  review  by  the  committee. 

In  the  Federal  Register  of  December  3, 
1996  (61  FR  64098),  FDA  last 
announced  that  the  committee  was 
considering  additional  new  monographs 
and  a  number  of  monograph  revisions 
for  inclusion  in  the  first  supplement  to 
the  fourth  edition  of  the  Food  Chemicals 
Codex,  which  is  scheduled  for 
publication  in  late  summer,  1997.  The 
fourth  edition  of  the  Food  Chemicals 
Codex  was  released  by  the  National 
Academy  Press  (NAP)  in  March  1996.  It 
is  now  available  for  sale  from  NAP  (1- 
800-624-6242;  202-334-3313;  FAX 
202-334-2451;  Internet  http:// 
www.nap.edu)  2101  Constitution  Ave. 
NW.,  Lockbox  285,  Washington,  DC 
20055. 

FDA  now  gives  notice  that  the 
committee  is  soliciting  comments  and 
information  on  additional  proposed  new 
monographs  and  proposed  changes  to 
certain  current  monographs.  These  new 
monographs  and  changes  are  also 
expected  to  be  published  in  the  first 
supplement  to  the  fourth  edition  of  the 
Food  Chemicab  Codex.  Copies  of  the 
proposed  new  monographs  and 
revisions  to  current  monographs  may  be 
obtained  upon  written  request  from 
NAS  at  the  address  listed  above  or 
through  the  internet  at  http:// 
www2.nas.edu/codex. 

FDA  emphasizes,  however,  that  it  will 
not  consider  adopting  and  incorporating 
any  of  the  committee's  new  monographs 
or  monograph  revisions  into  FDA 
regulations  without  ample  opportunity 


for  public  comment.  If  FDA  decides  to 
propose  the  adoption  of  new 
monographs  and  changes  that  have 
received  final  approval  of  the 
committee,  it  will  annoimce  its 
intention  and  provide  an  opportunity 
for  public  comment  in  the  Federal 
Register. 

The  committee  invites  comments  and 
suggestions  by  all  interested  parties  on 
specifications  to  be  included  in  the 
proposed  new  monographs  (3)  and 
revisions  of  current  monographs  (8) 
listed  below: 

I.  Proposed  New  Monographs 

Manganese  Citrate 
Olestra 
Vitamin  K 

n.  Current  Monographs  to  Which  the 
Committee  Proposes  to  Nfake  Revisions 

Acid  Hydrolysates  of  Proteins  (add  new 
limit  tests  for  3-chloropropane-l,2- 
diol  and  1,3-  dichloro-2-propanol; 
correct  limit  tests  for  potassium  and 
-sodium) 
Calcium  Chloride  (change  description) 
Calcium  Chloride  Solution  (reduce  lead 

limit) 
Glycerol  Ester  of  Partially  Dimerized 
Rosin  (change  softening  point  test 
procedure) 
Hydroxylated  Lecithin  (reduce  heavy 

metals  and  lead  limits) 
Iron,  Reduced  (revise  arsenic 

specification) 
Lecithin  (change  description,  add 

labeling  requirement,  increase  acid 
value  limit,  reduce  heavy  metals 
and  lead  limits,  and  revise  peroxide 
value  limit  for  enzyme-modified 
material) 
Phosphoric  Add  (increase  heavy  metals 
limit,  add  lead  requirement) 
Interested  persons  may,  on  or  before 
May  12,  1997,  submit  to  NAS  written 
comments  regarding  the  monographs 
listed  in  this  notice.  Timely  submission 
will  ensure  that  comments  are 
considered  for  the  first  supplement  to 
the  fourth  edition  of  the  Food  Chemicals 
Codex.  Comments  received  after  this 
date  may  not  be  considered  for  the  first 
supplement,  but  will  be  considered  for 
subsequent  supplements.  Those  wishing 
to  make  comments  are  encouraged  to 
submit  supporting  data  and 
documentation  with  their  comments. 
Two  copies  of  any  comments  regarding 
the  monographs  listed  in  this  notice  are 
to  be  submitted  to  NAS  (address  above). 
Comments  and  supporting  data  or 
documentation  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document  and  each 
submission  should  include  the 
statement  that  it  is  in  response  to  this 
Fedo'al  Register  notice.  NAS  will 
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forward  a  copy  of  each  comment  to  the 
Dockets  Management  Branch  (address 
above).  Received  comments  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  Maich  20. 1997. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  97-7836  Filed  3-27-97;  8:45  am) 
■LUNQ  OOOC  41M-01-F 


(DoclwtNa96P-0110] 

Prescription  Drug  Advertising  and 
Promotional  l.abeiing;  Development 
and  Use  of  FDA  Guidance  Documents; 
Request  for  Comments 

AQBCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice:  request  for  comments. 

SUMMARY:  As  part  of  ongoing  efforts 
initiated  by  the  Food  and  Drug 
Administration  (FDA)  in  March  1996  to 
ensure  meaningful  public  partici(>ation 
in  the  guidance  document  development 
process,  FDA's  Division  of  Drug 
Marketing,  Advertising,  and 
Communications  (DDMAC)  is 
requesting  public  comment  on  giudance 
documents  relating  to  prescription  drug 
advertising  and  labeling.  DDMAC  has 
identified  three  general  types  of 
guidance  docimnents  on  which  it  is 
seeldng  public  comment.  Specifically. 
DDMAC  is  requesting  public  comment 
on  the  rescission  of  guidances  identified 
by  DDMAC  as  obsolete,  the  revision  and 
reissuance  of  DDMAC  guidances  that 
address  ciirrent  issues,  and  currently 
proposed  guidance  documents  and 
suggestions  of  topics  for  new  guidances 
that  DDMAC  may  develop. 
DATES:  Written  comments  by  June  26, 
1997. 

AOORESSES:  Submit  written  requests  for 
copies  of  the  guidances  under  review  by 
DDMAC  to  the  Freedom  of  Information 
Staff  (HFl-35).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Submit  written 
comments  on  the  guidances  or  related 
issues  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr.. 
rm.  1-23,  Rockville.  MD  20857.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one.  Comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  Copies  of  the  guidances 
under  review  by  DDMAC  are  available 
for  public  examination  in  the  Dockets 
Management  Branch  (address  above) 


between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  MFORMATION  CONTACT: 

Melissa  M.  Moncavage,  Center  for  Drug 
Evaluation  and  Research  (HFD— 40). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-827-2828.  e-mail: 
"moncavage@cder.fda.gov." 

SUPPt-EMENTARY  INFORMATION:  Issues 
relating  to  FDA's  development  and 
issuance  of  guidance  documents  were 
raised  in  a  citizen  petition  submitted  by 
the  Indiana  Medical  Devices 
Manufacturers  Coimcil,  Inc.  (IMDMC) 
(see  Docket  No.  95P-0110).  The  IMDMC 
petition  requested  that  FDA  control  the 
initiation,  development,  and  issuance  of 
guidance  documents  by  written 
procedures  that  ensure  the  appropriate 
level  of  meaningful  public  participation. 
In  response  to  the  petition,  FDA  agreed 
to  take  steps  to  improve  the  agency's 
guidance  document  procedures. 

In  the  Federal  Register  of  March  7. 
1996  (61  FR  9181).  FDA  published  a 
notice  that  set  forth  its  proposal  on  how 
best  to  improve  its  guidance  document 
procedures  and  solicited  comment  on 
these  and  additional  ideas  for 
improvement  (March  1996  notice).  On 
April  26, 1996.  the  agency  held  a  public 
meeting  to  discuss  these  issues  further. 
The  comment  period  for  the  March  7 
notice  closed  on  June  5,  1996.  In  the 
Federal  Register  of  February  27. 1997 
(62  FR  8961).  FDA  published  a  notice 
explaining  how  the  agency  will  proceed 
in  the  future  with  guidance  document 
development,  issuance,  and  use.  The 
notice  included  the  agency  document 
entiUed  "Good  Guidance  Practices"  (the 
GGP's  document],  which  sets  forth  the 
agency's  policies  and  procedures  for 
developing,  issuing,  and  using  guidance 
documents. 

In  the  GGP's  document,  the  agency 
defines  "guidance  documents"  to 
include  documents  prepared  for  FDA 
staff,  applicants  and  sponsors,  and  the 
public  that:  (1)  Relate  to  the  processing, 
content,  and  evaluation  and  approval  of 
submissions;  (2)  relate  to  the  design, 
production,  manufacturing,  and  testing 
of  regulated  products:  (3)  describe  the 
agency's  policy  and  regulatory  approach 
to  an  issue;  or  (4)  establish  inspection 
and  enforcement  policiea  and 
procedures.  "Guidance  documents"  do 
not  include  documents  relating  to 
internal  FDA  pnx:edures,  agency 
reports,  general  information  docimaents 
provided  to  consumers,  speeches, 
journal  articles  and  editorials,  media 
interviews,  press  materials,  warning 
letters,  or  other  communications 
directed  to  individual  persons  or  firms. 


Guidance  documents  do  not  create  or 
confer  any  rights  for  or  on  any  person 
and  do  not  operate  to  bind  FDA  or  the 
public.  Rather,  they  explain  the  agency's 
current  thinking  on  a  certain  subject 
However,  a  company  affected  by  a 
guidance  may  use  an  alternative 
approach  if  the  alternative  approach 
satisfies  the  requirements  of  the 
applicable  statute,  regiilations,  or  both. 
A  guidance  document  cannot  itself  be 
the  basis  for  an  enforcement  action. 

FDA  has  adopted  a  two-level 
approach  to  the  development  of 
guidance  documents,  llie  procedures 
for  developing  a  guidance  document 
will  depend  on  whether  that  guidance 
document  is  a  "level  1"  guidance  or  a 
"level  2"  guidance.  Level  1  guidance 
docimients  generally  include  giudance 
that  sets  forth  first  interpretations  of 
statutory  or  regulatory  requirements, 
changes  in  interpretation  or  policy  that 
are  of  more  than  a  minor  nature, 
unusually  complex  scientific  issues,  or 
highly  controversial  issues.  Level  1 
guidance  documents  are  directed 
primarily  to  applicants  or  sponsors  or 
other  members  of  the  regulated 
industry.  Level  2  guidance  documents 
include  all  other  guidance  documents. 
In  general,  the  agency  will  solicit  public 
comment  during  the  development  of 
level  1  guidance  documents.  For  level  2 
guidance  documents,  the  agency  may 
choose  to  solicit  comment  before 
implementing  a  guidance,  but  in  general 
an  opportunity  for  public  conunent  will 
be  provided  upon  issuance  of  the 
guidance  document  (See  FDA  GGP's.) 

The  agency  also  is  making  efforts  to 
keep  the  public  up  to  date  on  the  status 
of  agency  guidance  development  and  to 
provide  the  public  an  opportunity  to 
suggest  possible  topics  for  document 
development  or  revision. 

DDMAC  guidances  on  achieving 
compliance  with  the  prescription  drug 
advertising  and  labeling  statutes  and 
regulations  have  been  issued  to  the 
pharmaceutical  industry  since  1970  in 
various  forms,  often  as  letters  or 
guidance  papers.  As  a  result  of  FDA's 
GGP  effort.  DDMAC  has  decided  to 
reissue  its  guidance  documents  in  a 
standardized  format  and  grouped  by 
common  topic,  such  as  content,  format, 
class  of  drugs,  or  how  to  interact  with 
DDMAC.  To  that  end,  DDMAC  is 
undertaking  a  review  of  all  such 
guidances  to  determine  the  following: 
(1)  Which  guidances  are  obsolete:  (2) 
which  guidances  address  current  issues, 
but  may  need  revision;  and  (3)  whether 
there  are  new  topics  on  which  DDMAC 
should  develop  guidance  documents. 
Once  the  guidance  review  process  is 
completed,  new  and  reissued  DDMAC 
guidances  will  be  made  available,  in 


paper  and  electronic  format,  as  they  are 
completed. 

DDMAC  also  has  examined 
systematically  its  guidance  development 
process  and  is  implementing  changes  to 
ensure  meaningful  public  participation 
in  its  guidance  development  process. 
DDMAC  is  seeking  public  comment  on 
the  following  three  types  of  guidance 
documents:  List  1  contains  DDMAC 
guidance  documents  that  have  been,  or 
will  be.  rescinded  because  they  are 
obsolete:  List  2  contains  DDMAC 
guidance  documents  (level  1  and  level 
2)  that  address  current  issues,  but  that 
may  need  some  revision  before  they  are 
reissued;  and  List  3  contains  suggestions 
for  guidance  documents  DDMAC  may 
develop  to  address  current  prescription 
drug  advertising  and  labeling  issues. 

Interested  persons  may,  on  or  before 
Jime  26, 1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
document  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  arft  to  be  identified  with  the 
docket  niuiber  found  in  brackets  in  the 
heading  of  this  dociunent.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  Anyone  with 
general  comments,  concerns,  or 
questions  about  DDMAC  guidance 
documents  may  submit  their  comments 
at  any  time  to  tiie  Dockets  Management 
Branch. 

I.  List  l^DMAC  Guidance  Documents 
Considered  Obsolete 

List  1  contains  the  titles  and  dates  of 
all  guidance  docvunents  on  prescription 
drug  advertising  and  labeling  that  have 
been  reviewed  by  DDMAC  and  that  have 
been  rescinded  or  will  be  rescinded  by 
this  document  because  they  are 
obsolete;  some  may  have  been 
superseded  by  subsequent  policies,  and 
some  are  being  revised  and  will  be 
reissued  as  described  in  List  2  of  this 
notice.  The  guidances  are  listed  in 
chronological  order,  and  a  description 
of  the  original  guidance  is  included 
with  a  statement  explaining  its  stattis. 
Guidances  in  this  list  that  were 
superseded  by  subsequent  gmdances  or 
are  being  revised  are  cross-referenced  to 
the  proposed  revised  guidances  in  Lists 
2  and  3.  For  example,  the  letter  dated 
June  27. 1970.  in  List  1  is  cross- 
referenced  to  the  proposed  revised 
guidance  in  List  2.D.4  "Oral 
Contraceptive  Products — Differentiation 
Claims."  Guidances  in  List  1  that  are 
being  revised  in  new  guidances  will 
remain  in  effect  until  the  revised 
guidance  is  published  in  final  form. 


Although  it  may  be  rescinding  a 
gmdance  on  a  specific  issue  at  this  time, 
the  agency  may  consider  the  need  to 
reissue  a  guidance  on  that  issue. 
Therefore,  DDMAC  welcomes  comments 
on  the  rescission,  or  future  rescission,  of 
the  guidances  in  List  1  and  encourages 
parties  to  submit  their  comments  to  the 
Dockets  Management  Branch  (address 
above). 

1.  Letter  dated  June  27, 1970 — This 
letter  to  oral  contraceptive 
manufnctxirers  objected  to  attempts  to 
difiiarentiate  products  based  on  alleged 
thromboembolic  risk  with  higher 
estrogen  levels.  This  risk  theory  was 
based  on  information  described  as 
"British  data."  This  guidance  was 
superseded  by  guidances  dated  June  19, 
1991.  and  January  31. 1992.  in  this  list 
These  latter  guidances  will  be 
incorporated  into  2J).4,  "Oral 
Contraceptive  Products — Diffarentiation 
Claims." 

2.  Statement  dated  March  18.  1971 — 
This  statement  to  all  manufacturers  of 
antibiotic  drugs  addressed  the  use  of  in 
vitro  data  to  support  claims  that  an 
antibiotic  is  bactericidal.  This  guidance 
was  superseded  by  the  guidance  dated 
September  1994  in  this  list.  The  latter 
guidance  will  be  incorporated  into 
guidance  2.D.2,  "Anti-infective  Drug 
Products." 

3.  Guidance  dated  1971— This 
guidance  to  all  manufacturers  of 
psychotropic  drugs  requested  firms  to 
stop  the  use  of  claims  suggesting  the  use 
of  these  products  for  everyday  anxieties. 
This  guidance  was  revised  in  the  July 
25. 1985.  guidance  in  this  list,  which 
was  later  rescinded. 

4.  Guidance  dated  October  8. 1974 — 
This  guidance  from  Commissioner 
Schmidt  to  Synapse  Communication 
Services  stated  that  educational  material 
and  programs  could  be  considered 
labeling.  This  guidance  will  be 
combined  with  the  "Sabshin  criteria" 
guidance.  May  22,  1975.  in  this  list,  to 
create  2.A.6,  "Scientific  and 
Educational  Materials — Criteria  for 
Independence." 

5.  Guidance  dated  May  22, 1975 — 
This  guidance  detailed  criteria  to  be 
considered  when  judging  the 
independence  of  a  publication  for 
determination  of  labeling  status.  These 
criteria  are  commonly  called  the 
"Sabshin  criteria."  This  guidance  will 
be  combined  with  the  guidance  dated 
October  8, 1974.  of  this  list  to  create 
2.A.6.  "Scientific  and  Educational 
Materials — Criteria  for  Independence." 

6.  Letter  dated  October  6, 1975 — This 
letter  to  all  manufacturers  of 
radiopharmaceutical  products  advised 
of  the  applicability  of  the  advertising 
and  labeling  regulations  to  the 


promotion  of  radiopharmaceutical 
products.  This  guidance  was  issued  at 
the  time  that  these  products  first  came 
under  the  prescription  drug 
requirements.  Because  it  is  now 
generally  understood  that 
radiopharmaceuticals  are  prescription 
drags,  this  guidance  is  rescinded. 

7.  Guidance  dated  February  11. 
1977 — This  guidance  on  the 
acceptability  of  claims  of  quahty  control 
procedures  in  reminder  promotion  was 
primarily  intended  for  generic  drug 
manufacturers.  Since  the  inception  of 
the  generic  drug  rating  system,  generic 
drug  manufactujCTS  have  been  able  to 
use  the  ratings  in  FDA's  Approved  Drug 
Products  publication  to  reflect  the  status 
of  their  products.  Therefore,  this 
guidance  is  rescinded. 

8.  Guidance  dated  February  14, 
1977 — ^This  second  guidance  to 
radiopharmaceutical  product 
manufacturers  advised  them  of  the 
prescription  status  of  their  products  and 
the  applicability  of  FDA  regulations. 
Because  it  is  now  generally  undostood 
that  radiopharmaceuticals  are 
prescription  drugs,  this  guidance  is 
rescinded. 

9.  Guidance  dated  June  28.  1978 — 
This  guidance  addressed  boxed 
warnings  in  brief  summaries  for 
estrogen  products.  The  warnings 
addressed  the  increased  risks  of 
endometrial  carcinoma  and  use  in 
pregnancy.  When  this  guidance  was 
issued,  these  products  had  new  boxed 
warnings  in  their  labeling.  Because  the 
warning  information  is  now  routinely 
included  in  all  advertising,  this 
guidance  is  rescinded. 

10.  Gmdance  dated  early  1980*8 — 
This  guidance  presented  conditions 
under  which  an  industry  press  release 
will  not  be  considered  labeling.  This 
guidance  %vill  be  combined  writh  the 
guidance  in  this  list  dated  July  24, 1991, 
on  video  news  releases  to  create  2.A.5. 
"Print  and  Video  News  Releases." 

11.  Guidance  dated  early  1980's — 
This  guidance  stated  conditions  under 
which  the  dissemination  of  sole- 
sponsored  publications  by  or  on  behalf 
of  the  drug  sponsor  would  not  be 
regulated  as  labeling.  The  guidance  will 
be  revised  to  create  2.A.7,  "Single- 
Sponsored  Publications — Criteria  for 
Independence." 

12.  Guidance  dated  April  6,  1981 — 
This  guidance  to  all  manufacturers  of 
estrogen  products  addressed  claims  for 
the  use  of  estrogen  products  for 
vasomotor  symptoms  and  other 
symptoms  of  menopause.  Because  the 
products  have  been  approved  for  these 
uses,  this  guidance  is  rescinded. 

13.  Guidance  dated  June  16,  1981 — 
This  guidance  to  all  manufacturers  of 
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oral  contraceptives  addressed  the  use  of 
the  results  of  the  "Walnut  Creek  Study" 
in  claims  of  lowered  side-effect  risk. 
FDA's  position  was  that  the  study  did 
not  support  any  changes  in  the  risk 
information  at  that  time.  Because  the 
study  is  no  longer  used  in  promotion, 
this  guidance  is  rescinded. 

14.  Guidance  dated  April  22,  1982 — 
This  guidance  addressed  the  agency's 
position  regarding  responses  to  solicited 
and  unsolicited  requests  for  drug 
product  information.  The  guidance  will 
be  incorporated  into  guidance  2.A.8, 
"Solicited  and  Unsolicited  Requests  for 
Information." 

15.  Guidance  dated  July  6,  1982— This 
guidance  to  industry  addressed  the 
scientific  support  necessary  for 
comparative  advertising  disseminated 
by  or  on  behalf  of  the  drug  sponsor.  This 
guidance  will  be  combined  with  the 
guidances  in  this  list  dated  October  27, 
1988,  and  February  22, 1994.  to  create 
2.A.1,  "Comparative  Promotional 
Materials." 

16.  Guidance  dated  July  21,  1982 — 
This  guidance  to  all  manufacturers  of 
purified  imwilin  products  addressed 
claims  of  superiority  based  on  the 
purification  of  the  product  by  removing, 
for  example,  pro-insulin  and  animal 
proteins.  With  the  development  of 
recombinant  deoxyribonucleic  acid 
(DNA)  human  insulins,  the  promotion 
issue  is  no  longer  relevant  to  these 
products.  Therefore,  this  guidance  is 
rescinded. 

17.  Guidance  dated  July  22. 1982 — 
This  giudance  to  industry  addressed 
limitations  on  and  formats  for 
advertising  not-yet-approved  drug 
products.  This  document  was 
superseded  by  guidances  in  this  list 
dated  August  1985.  August  1986,  and 
April  1994. 

18.  Guidance  dated  August  10, 1982 — 
This  guidance  to  all  manu&cturers  of 
sustained-release  theophylline  products 
addressed  the  use  of  pharmacokinetic 
and  biopharmaceutic  data  to  support 
clinical  claims.  Because  those  claims  are 
no  longer  used  to  differentiate  products, 
this  guidance  is  rescinded. 

19.  Guidance  dated  November  10, 
1982 — ^This  guidance  to  all  advertisers 
of  benzodiazepine  products  addressed 
clinical  claims  supported  by  nonclinical 
or  pharmacokinetic  data.  This  guidance 
was  superseded  by  a  guidance  in  this 
list  dated  )uly  25. 1985. 

20.  Memorandum  dated  March  15, 
1983 — This  memorandum  from  the 
Division  of  Drug  Monographs  to 
manufacturers  described  data  and 
calculations  needed  to  support  claims  of 
zero-order  kinetics  with  clinical 
implications.  Because  issues  of  constant 
absorption  and  product  differentiation 


are  no  longer  used  in  promotion,  this 
guidance  is  rescinded. 

21.  Letter  dated  September  19,  1983 — 
This  letter  to  manufacturers  of 
nitroglycerin  patches  provided 
summary  wording  regarding  the  less- 
than-effective  status  of  those  products. 
The  summary  was  to  be  used  in  place 
of  the  Drug  Efficacy  Study  Investigation 
statement  wording  required  in  the 
regulations.  This  guidance  will  be 
revised  to  create  2.D.6.  "Transdermal 
Nitroglycerin  Products." 

22.  Guidance  dated  December  30. 
1983 — This  guidance  to  manufacturers 
of  once-daily  theophylline  products 
addressed  submission  of  promotional 
material.  This  guidance  was  effective  for 
only  6  months  and.  therefore,  is 
rescinded. 

23.  Letter  dated  February  16. 1984— 
This  letter  to  all  manufacturers  of  oral 
contraceptives  concerned  a  study  by 
Pike  et  al.  (published  in  Lancet)  and 
discussed  relative  potencies  of 
progestins;  it  could  not  be  used  as  the 
basis  for  promotional  claims.  Because 
this  study  is  no  longer  used  in 
promotion,  this  guidance  is  rescinded. 

24.  Guidance  dated  December  20, 
1984 — ^This  guidance  to  all 
manufacturers  of  antimicrobial  and 
antimycotic  agents  detailed  how  the 
terms:  "Clinical  cure,  bacteriological 
cure,  and  improvement"  were  to  be 
used  and  defined  in  promotion.  This 
guidance  was  later  clarified  in  the 
February  27, 1986,  dociunent  in  this  list. 
Both  of  these  docimients  will  be  revised 
and  combined  with  the  March  18, 1971, 
guidance  document  in  this  list  on 
antimicrobial  and  antimycotic 
promotion  to  create  2.D.2,  "Anti- 
infective  Drug  Products." 

25.  Letter  dated  July  25. 1985— This 
letter  to  all  manufacturers  of 
benzodiazepine  products  concerned 
certain  promotional  statements.  This 
guidance  revised  the  1971  guidance  in 
this  list  on  psychotropic  drugs.  Because 
these  products  are  no  longer  promoted 
using  such  statements,  this  guidance  is 
rescinded. 

26.  Guidance  dated  August  1985 — 
This  guidance  was  addressed  to  the 
industry  on  preapproval  promotion. 
This  guidance  was  superseded  by  a 
guidance  dated  August  1986  and  two 
guidances  dated  April  1994  in  this  list. 

27.  Guidance  dated  September  1985 — 
This  guidance  to  the  industry  described 
what  FDA  woiild  view  as  institutional, 
corporate,  or  health  messages.  This 
guidance  was  revised  in  a  guidance  in 
this  list  dated  June  6.  1988.  The 
concepts  in  these  guidances  will  be 
revised  to  create  2.A.4.  "Institutional 
and  Help-Seeking  Advertisements."  and 
2.C3.  "Preapproval  Promotion." 


28.  Guidance  dated  September  1985 — 
This  guidance  to  the  industry  addressed 
the  use  of  overprinting  of  images  or 
promotional  phrases  over  the  brief 
simimary  wording.  This  guidance  will 
be  slightly  revised  to  create  2.B.2, 
"Overprinting  of  Images  or  Promotional 
Phrases." 

29.  Guidance  dated  February  27, 
1986 — This  guidance  to  industry 
clarified  the  December  20. 1984, 
guidance  on  antimicrobial  drug 
promotion.  This  guidance  will  be 
revised  and  combined  with  the  March 
18, 1971,  guidance  in  this  list 
concerning  antibiotic  and  antimycotic 
promotion  to  create  2.D.2,  "Anti- 
infsctive  Drug  Products." 

30.  Letter  dated  May  2. 1986— This 
letter  to  manufacturers  of  oral 
contraceptive  products  specified  that 
patient  biooklets  should  contain  the 
approved  patient  package  insert  as  a 
permanent  part  of  the  booklet.  Because 
the  principles  regarding  labeling 
requirements  are  well  established  with 
this  product  class,  this  guidance  is 
rescinded.  ^ 

31.  Guidance  dated  August  1986 — 
This  guidance  to  industry  consolidated 
and  added  provisions  to  the  July  22, 
1982,  and  September  1985  guidances  in 
this  list  regarding  preapproval 
promotion  disseminated  by  or  on  behalf 
of  the  drug  sponsor.  The  August  1986 
guidance  specified  formats  for 
preapproval  drug  promotion.  The 
guidance  was  later  superseded  by  two 
documents,  both  dated  April  1994.  and 
described  later  in  List  1 . 

32.  Guidance  dated  December  1987 — 
This  guidance  to  the  industry  noted  that 
proposed  revisions  to  the  investigational 
new  drug  regulations  could  affect  the 
preapproval  promotion  guidance 
documents  previously  issued.  Because 
the  content  of  the  guidance  went 
through  notice-and-comment 
rulemaking  and  was  codified  in  the 
Code  of  Federal  Regulations  (21  CFR 
312.7).  this  guidance  is  rescinded. 

33.  Guidance  dated  March  1988 — ^This 
guidance  described  the  process  for  the 
review  of  proposed  material  to  be  relied 
on  by  industry  as  official  agency  action. 
This  guidance  was  superseded  by  the 
document  dated  July  1993.  in  List  1. 

34.  Guidance  dated  June  6. 1988 — 
This  guidance  to  industry  revised  the 
September  1985  guidance  concerning 
institutional  and  disease-oriented 
promotional  messages.  The  concepts  in 
this  guidance  will  be  revised  and 
incorporated  into  2.A.4,  "Institutional 
and  Help>-Seeking  Advertisements."  and 
2.C3.  "Preapproval  Promotion." 

35.  Letter  dated  October  27. 1988— 
This  letter  was  addressed  to  industry 
with  attached  excerpts  from  a  speech 


describing  the  criteria  for  comparative 
promotional  claims.  This  guidance  has 
been  revised  and  will  be  combined  with 
documents  dated  July  7. 1982.  and 
February  22, 1994,  in  this  list  to  create 
2.A.I.  "Comparative  Promotional 
Materials." 

36.  Letter  dated  January  19. 1990 — 
This  letter  to  all  manufacturers  of 
transdermal  nitroglycerin  products 
concerned  the  inclusion  of  a  double- 
boxed  warning  fit>m  the  approved 
labeling  in  the  brief  summaries.  This 
guidance  was  applicable  for  6  months 
and.  therefore,  is  rescinded. 

37.  Letter  dated  June  19, 1991— This 
letter  to  all  manufacturers  of  oral 
contraceptives  discussed  the  use  of 
claims  of  hormonal  activity  to 
differentiate  products.  The  guidance 
also  recommended  against  consumer 
advertising.  A  guidance  dated  January 
31, 1992,  rescinded  the 
recommendation  against  consumer 
advertising.  The  remaining  guidance 
topics  will  be  revised  to  create  2.D.4, 
"Oral  Contraceptive  Products — 
Differentiation  Claims." 

38.  Guidance  dated  July  24. 1991— 
This  guidance  to  all  manufactiuers 
stated  that  video  news  releases  would 
be  considered  labeling  and  should  be 
submitted  under  the  provisions  of  21 
CFR  314.81.  This  guidance  will  be 
revised  to  create  2.A.5,  "Print  and  Video 
News  Releases." 

39.  Letter  dated  January  31. 1992— 
This  letter  to  all  manufacturers  of  oral 
contraceptives  clarified  the  June  19. 
1991,  letter  in  this  list  and  removed  the 
recommendation  against  consumer 
promotion.  This  document  will  be 
revised  and  combined  with  other 
guidance  documents  concerning  oral 
contraceptive  promotion  to  create  2.D.4. 
"Oral  Contraceptive  Products — 
Differentiation  Claims." 

40.  Letter  dated  February  13. 1992— 
This  letter  to  nicotine  transdermal 
system  manufacturers  addressed 
promotional  concepts  and  information 
and  considerations  for  reminder 
messages  to  consumera.  This  guidance 
was  revised  and  will  be  combined  with 
the  September  11,  1992,  guidance  in 
this  list  to  create  2.D.5,  "Transdermal 
Nicotine  Products." 

41.  Guidance  dated  June  5. 1992 — 
This  guidance  to  all  manufacturers  of 
aerosol  inhalation  steroid  products 
stated  that  a  caution  statement  should 
be  included  in  all  promotion.  The 
guidance  will  be  slightly  revised  to 
create  2.D.I.  "Aerosol  Steroid  Safety 
Information." 

42.  Letter  dated  June  22. 1992— This 
letter  to  all  manufacturers  of  ionic  and 
nonionic  contrast  media  discussed  the 
need  to  use  data  to  substantiate  certain 


claims  that  were  used  to  differentiate 
products.  This  guidance  will  be  slighUy 
revised  to  create  2.D.3.  "Ionic  and 
Nonionic  Contrast  Media." 

43.  Letter  dated  September  11,  1992— 
This  letter  to  all  nicotine  transdermal 
system  manufacturers  outlined  critical 
points  regarding  advertisements  and 
promotional  material.  This  guidance 
will  be  revised  and  combined  with  the 
February  13, 1992.  guidance  in  this  list 
to  create  2.D.5.  "Transdermal  Nicotine 
Products." 

44.  Letter  dated  May  20. 1993— This 
letter  to  industry  listed  product  exhibits 
and  programs  naming  products  in 
program  books  for  professional 
meetings.  In  light  of  the  current  format 
in  program  books,  this  guidance  is 
rescinded. 

45.  Guidance  dated  July  1993, 
"Current  Issues  and  Procedures" — This 
guidance  addressed  six  topics.  The 
topics  in  this  document  will  be 
separated,  and  new  single-topic 
guidances  will  be  created  or  will  be 
combined  with  other  guidances  with 
similar  topics  into  new  guidances.  The 
new  documents  that  will  be  created 
fit)m  these  six  topics  follow: 

a.  Issues  relating  to  filing  submissions 
with  DDMAC  will  be  addressed  in  2.C.2, 
"Filing  Requirements  and  Other 
Communication  for  Advertising  and 
Labeling." 

b.  Issues  relating  to  communicating 
with  DDMAC  by  facsimile  and  letter 
will  be  addressed  in  2.C.2,  "Filing 
Requirements  and  Other 
Communication  for  Advertising  and 
Ubeling." 

c.  Issues  relating  to  submitting  foreign 
language  material  will  be  addresised  in 
2.C.1,  "Data  on  File  and  Foreign 
Language  Publications  References." 

d.  Issues  regarding  submitting 
proposed  dir«:t-to-consumer  advertising 
will  be  addressed  in  3.2.  "Direct-to- 
Consumer  Promotion." 

e.  Issues  regarding  electronic  material 
will  be  addr^sed  in  2.C.2,  "Filing 
Requirements  and  Other 
Communication  for  Advertising  and 
Labeling." 

f.  Issues  dealing  with  launch 
campaigns  will  be  addressed  in  2.C.4. 
"Prepublication  Review  of  Promotional 
Materials." 

46.  Guidance  dated  July  1993— This 
guidance  to  industry  revised  and 
reissued  the  March  1988  guidance  on 
submission  of  material  for 
prepublication  review  and  comment 
This  guidance  will  be  combined  with 
the  launch  campaign  topic  in  the 
preceding  July  1993  guidance  and  the 
March  1994  guidance  in  List  1  to  create 
2.C.4.  "Prepublication  Review  of 
Promotional  Materials." 


47.  Guidance  dated  August  1993 — 
This  guidance  to  industry  clarified  the 
requirements  for  telephone 
advertisements.  This  guidance  will  be 
revised  in  2.A.9.  "Telephone 
Advertisements." 

48.  Guidance  dated  February  22. 
1994 — This  guidance  to  industry 
addressed  comparative  efficacy  claims 
for  nonsteroidal  anti-inflanunatoiy 
drugs  and  equally  prominent 
information  on  adverse  effects.  This 
gmdance  will  be  revised  and  combined 
with  the  July  6.  1982,  and  October  27, 
1988,  guidances  and  the  pertinent  topic 
in  the  April  1994  "Ciirrent  Issues  and 
Procedures"  guidance  in  this  list  to 
create  2.A.1,  "Comparative  Promotional 
Materials." 

49.  Guidance  dated  March  1994 — This 
guidance  to  industry  addressed  the 
submission  of  proposed  launch 
promotional  material  for  review.  This 
gmdance  will  be  combined  with  topics 
in  the  July  1993  "Current  Issues  and 
Procedures"  and  the  other  July  1993 
guidance  in  this  list  to  create  2.C.4. 
"Prepublication  Review  of  Promotional 
Materials." 

50.  Guidance  dated  April  1994 — This 
guidance  to  industry  addressed 
promotion  of  products  prior  to  approval, 
which  superseded  the  August  1986 
document.  This  guidance  will  be 
combined  with  the  following  April  1994 
guidance,  part  a.,  to  create  2.C.3. 
"Preapproval  Promotion." 

51.  "Current  Issues  and  Procedures" 
guidance  dated  April  1994 — This 
guidance  to  industry  covered  10  topics. 
The  topics  in  this  guidance  will  be 
separated,  and  new  single-topic 
guidances  will  be  created  or  will  be 
combined  with  other  guidances  with 
similar  topics  into  revised  guidances. 
The  revised  guidances  that  will  be 
created  bom  these  10  topics  follow: 

a.  Preapproval  promotion  issues  will 
be  addressed  in  2.C.3,  "Preapproval 
Promotion." 

b.  Issues  related  to  brand  and  generic 
name  presentation  will  be  addressed  in 
2.B.3,  "Placement  of  Brand  and 
Established  Names  in  Promotional 
Materials." 

c.  Broadcast  advertisement  issues  will 
be  addressed  in  2.B.4,  "Prominence  of 
Risk  Information  in  Broadcast 
Advertisements." 

d.  Issues  related  to  comparative 
claims  will  be  addressed  in  2.A.I. 
"Comparative  Promotional  Materials." 

e.  Direct-to-consumer  promotion 
issues  will  be  be  reconsidered  in  3.2, 
"Direct-to-Consumer  Promotion." 

f.  Fair  balance  issues  will  be 
addressed  in  2.B.I.  "Fair  Balance." 
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g.  Issxies  related  to  formulaiy  kits  will 
be  addressed  in  2.A.2,  "Formulary  Kits 
as  Promotional  Labeling." 

h.  Issues  related  to  generic  drug 
advertisements  will  be  addressed  in 
2.A.3,  "Generic  Drug  Promotional 
Labeling  and  Advertising." 

i.  Issues  related  to  unsolicited 
information  will  be  addressed  in  2.A.8, 
"Solicited  and  Unsolicited  Requests  for 
Information." 

j.  Wrap-around  advertisement  issues 
will  be  addressed  in  2.B.5,  "Wrap- 
Around  Advertisements." 

k.  Issues  related  to  "E>ata  on  file" 
references  will  be  addressed  in  2.C.1, 
"Data  on  File  and  Foreign  Langtiage 
Publications  References." 

52.  Letter  dated  September  1994 — 
This  letter  for  anti-infecUve  drug 
product  manufacturers  addressed 
several  advertising  claims  including  the 
use  of  in  vitro  data,  comparative  claims, 
cost-effectiveness  claims,  presentation 
of  indications,  and  use  of 
pbarmacokinetic  data.  This  guidance 
will  be  revised  and  combined  with  the 
March  18, 1971,  December  20, 1984,  and 
February  27, 1986,  guidances  in  this  list 
concerning  antibiotic  promotion  to 
create  2.D.2,  "Anti-infective  Drug 
Products." 

n.  List  2 — Guidances  That  Addieas 
Carrent  lasnes,  But  Require  Revision 

List  2  contains  guidance  documents 
that  will  be  revised  and  reissued  as  part 
of  DDMAC's  review  of  its  prescription 
drug  advertising  and  labeling  guidances. 
Documents  mentioned  in  List  1  are 
referenced.  For  example,  1.51,  refers  to 
List  1,  docimient  51,  the  April  1994 
guidance  entitied  "Current  Issues  and 
Procedures."  To  simplify  their 
presentation,  guidances  in  List  2  have 
been  grouped  into  the  following  general 
topics:  A — Content  of  Promotional 
Materials;  B — Format  of  Promotional 
Materials;  C — Procedures  for  Interacting 
with  DDMAC;  and  D— Issues  Related  to 
Product  or  Class.  In  some  cases,  a 
guidance  may  address  issues  under 
more  than  one  topic.  Guidances  are 
listed  in  alphabetical  order  under  each 
topic. 

A.  Content  of  Promotional  Materials 

1.  "Comparative  Promotional 
Materials" — This  guidance  to  industry 
will  combine  and  revise  1.15, 1.35. 1.48, 
and  1.51.d.  These  guidances  discussed 
comparative  promotional  claims  for  a 
variety  of  drug  products. 

2.  "Formulary  Kits  as  Promotional 
Labeling" — This  guidance  to  indiistry 
will  revise  1.51.g,  which  disctisses 
formulary  kits  as  labeling.  The  revised 
guidance  will  also  be  considered  in  3.7, 
a  guidance  being  developed  regarding 


promotion  to  managed  care 
organizations. 

3.  "Generic  Drug  Promotional 
Labeling  and  Advertising" — This 
guidance  to  industry  will  be  based  on 
the  pertinent  subject  in  1.51. h.  The 
guidance  will  explain  the  use  of  the 
terms  "AB  rated"  and  "bioequivalent" 
in  promotional  materials  and  price 
catalogs. 

4.  "Institutional  and  Help-Seeking 
Advertisements" — ^This  guidance  to 
industry  will  be  based  on  appropriate 
parts  of  1.27  and  1.34.  It  will  combine 
the  concepts  of  institutional  and 
disease-oriented  advertising,  especially 
as  they  pertain  to  consumera. 

5.  "Pnnt  and  Video  News  Releases" — 
This  guidance  to  industry  will  combine 
and  revise  1.10  and  1.38  to  address 
under  what  circumstances  press  kits, 
new  releases,  and  video  news  releases 
will  be  considered  labeling. 

6.  "Scientific  and  Educational 
Materials — Criteria  For 
Independence" — This  guidance  to 
industry  will  combine  1.4  and  1.5.  The 
guidance  will  discuss  the  criteria  to  be 
considered  when  judging  the 
independence  of  scientific  and 
educational  publications,  materials,  and 
programs  for  determination  of  labeling 
status. 

7.  "Single-Sponsored  Publications — 
Criteria  for  Independence" — This 
guidance  to  industry  will  revise  1.11  to 
address  when  sole-sponsored 
publications  will  not  be  considered 
labeling. 

8.  "Siolicited  and  Unsolicited 
Requests  for  Information" — This 
guidance  to  industry  will  revise  1.14 
and  l.Sl.i  to  address  when  distribution 
of  product  information  by  or  on  behalf 
of  the  drug  sponsor  will  not  be 
considered  labeling. 

9.  "Telephone  Advertisements" — This 
guidance  to  industry  will  revise  1.47 
concerning  telephone  advertisements. 
The  guidance  will  address  telephone 
advertisements  and  the  regulations  for 
broadcast  advertising. 

B.  Format  of  Promotional  Materials 

1.  "Fair  Balance" — ^This  guidance  to 
indiistry  will  revise  the  pertinent  part  of 
1.51. f.  The  guidance  will  discuss  Uie 
placement  and  relative  prominence  of 
fair  balance  information. 

2.  "Overprinting  of  Images  or 
Promotional  Phrases" — This  guidance  to 
industry  will  be  based  on  1.28,  which 
discusses  the  use  of  printing  images  or 
promotional  phrases  over  the  brief 
summary. 

3.  "Placement  of  Brand  and 
Established  Names  in  Promotional 
Materials" — This  guidance  to  industry 
will  revise  the  part  of  1.51.b  that 


addresses  issues  related  to  type  size  and 
intervening  matter  between  the  brand 
and  established  names,  as  discussed  in 
the  regulations. 

4.  "Prominence  of  Risk  Information  in 
Broadcast  Advertisements" — This 
guidance  to  industry  wiU  revise  the 
pertinent  part  of  1.5 I.e.  The  guidance 
will  discuss  graphics,  soimd  effects, 
voice-overs,  etc.,  that  occur  during  the 
presentation  of  risk  information  in 
broadcast  advertisements  and  that 
obscure  or  detract  from  risk  information. 

5.  "Wrap-Around  Advertisements" — 
This  guidance  to  industry  will  revise  the 
pertinent  part  of  l.Sl.j  regarding 
advertisements  to  be  used  on  the  front 
and  back  covers  of  a  publication. 

C.  Procedures  for  Interacting  with 
DDMAC 

1.  "Data  on  File  and  Foreign  Language 
Publications  References" — ^This 
guidance  to  industry  will  revise  the 
pertinent  parts  of  1.45. c  and  1.51.k 
regarding  how  to  submit  these  reference 
materials  to  the  agency. 

2.  "Filing  Requirements  and  Other 
Communication  for  Advertising  and 
Labeling" — This  guidance  to  industry 
will  revise  the  pertinent  parts  of  1.45.8, 
1.45.b,  and  1.45.e  regardhig  how  and 
where  to  file  advertising  and  labeling 
pieces. 

3.  "Preapproval  Promotion" — This 
guidance  to  industry  will  combine  and 
revise  1.34, 1.50,  and  1.51.a.  The 
guidance  will  address  methods  for 
regulated  companies  to  provide  certain 
information  about  their  products  prior 
to  approval. 

4.  "Prepublication  Review  of 
Promotional  Materials" — ^This  guidance 
to  industry  will  combine  and  revise 
previous  documents  that  addressed 
prepublication  review  of  launch 
campaign  materials  and  other 
promotional  materials.  The  guidances 
that  will  be  combined  and  revised 
include  1.45.f,  1.46.  and  1.49. 

D.  Issues  Related  to  Product  or  Class 

1.  "Aerosol  Steroid  Safety 
Information" — This  guidance  to 
industry  will  revise  1.41,  and  will 
advise  manufacturers  of  aerosol 
inhalation  steroid  products  to  use  a 
caution  statement  in  promotion. 

2.  "Anti-infective  Drug  Products" — 
This  guidance  to  industry  will  combine 
and  revise  1.2, 1.24, 1.29,  and  1.52  and 
include  new  issues  in  antibiotic 
promotion. 

3.  "Ionic  and  Nonionic  Contrast 
Media" — ^This  guidance  to  industry  will 
be  based  on  1.42,  dated  June  22, 1992. 
outiining  certain  claims  for  ionic  and 
nonionic  contrast  media  made  by  or  on 
behalf  of  the  drug  sponsor  that  are  used 


to  differentiate  products,  but  that  will 
no  longer  be  acceptable  without  data 
substantiating  the  claim. 

4.  "Oral  Contraceptive  Products — 
Difiierentiation  Claims" — This  guidance 
to  industry  will  combine  and  revise  1.1, 
1.37,  and  1.39  regarding  promotional 
claims  that  attempt  to  differentiate  oral 
contraceptive  products. 

5.  "Transdermal  Nicotine  Products" — 
This  guidance  to  industry  will  comlnne 
and  revise  1.40  and  1.43  regarding  the 
appropriate  characterization  of  nicotine 
products  and  their  use  for  smoking 
cessation. 

6.  "Transdermal  Nitroglycerin 
Products" — This  gmdance  to  industry 
will  be  based  on  1.21  regarding  the 
wording  to  be  used  in  the  boxed 
warnings  for  these  products. 

m.  List  3 — Currently  Propoaed 
Guidance  Documents  and  Suggestions 
for  New  Guidances  That  DDMAC 
Shonld  Develop 

List  3  of  this  document  contains 
proposed  topics  that  are,  or  may  be,  the 
subject  of  future  DDMAC  guidance 
documents.  An  important  component  of 
public  comment  consists  of  the  public's 
suggestions  for  when  guidance  is 
needed  and  what  the  agency's  priorities 
should  be.  DDMAC  therefore  welcomes: 
(1)  Comments  on  the  topics  listed 
below,  (2)  requests  for  additional  topics 
for  guidance  related  to  prescription  drug 
advertising  and  promotional  labeling, 
and  (3)  comments  on  the  order  in  which 
the  topics  should  be  addressed.  Once 
comments  have  been  received,  gmdance 
documents  will  be  developed  as  agency 
resources  permit.  When  guidance 
documents  become  available  for  public 
review  and  comment,  the  agency  will 
announce  their  availability  in  the 
Federal  Register.  The  following 
proposed  topics  are  listed  in 
alphabetical  order 

1.  "Accelerated  Approval" — FDA 
intends  to  develop  a  guidance  on  the 
submission  of  promotional  materials  for 
products  approved  under  subpart  H  of 
21  CFR  part  314.  (See  §  314.550. 
Promotional  Materials.) 

2.  "Direct-to-Consumer  Promotion" — 
FDA  is  developing  a  guidance  to 
industry  on  direct-to-consumer 
promotion  of  regulated  products.  FDA 
held  a  public  hearing  and  sought 
written  public  comment  on  this  topic  in 
1995.  In  the  Federal  Register  of  May  14, 
1996  (61  FR  24314),  FDA  published  a 
document  on  one  issue  pertaining  to 
direct-to-consumer  promotion  and 
requested  comments  to  clarify  certain 
other  issues.  The  comment  period 
closed  August  12,  1996. 

3.  "Drug  Product  Promotion  at 
International  Meetings  Held  in  the 


United  States" — FDA  is  developing  a 
guidance  to  industry  to  address  issues 
regarding  drug  product  promotion  at ' 
international  meetings  held  in  the 
United  States. 

4.  "Infomercial" — FDA  is  considering 
the  development  of  a  guidance  to 
industry  concerning  television 
infomercials. 

5.  "Information  About  Investigational 
Drugs" — FDA  is  developiiig  guidance  on 
21  CFR  312.7  regarding  the 
dissemination  of  press  releases  by 
sponson,  or  on  their  behalf,  containing 
information  concerning  investigational 
drugs. 

6.  "Promotion  on  the  Internet"— FDA 
is  identifying  issues  to  be  addressed  in 
a  guidance  document  about  this  new 
promotional  medium.  FDA  held  a 
public  meeting  on  this  issue  on  October 
16  and  17, 1996,  and  also  sought  written 
comments.  This  meeting  was 
announced  in  the  Federal  Register  of 
September  16, 1996  (61  FR  48707). 

7.  "Promotion  to  Managed  Care 
Organizations" — FDA  is  developing  a 
gmdance  to  industry  regarding 
marketing,  pharmacoeconomic  claims, 
and  information  exchange  in  managed 
care  environments.  FDA  held  a  public 
hearing  and  sought  written  pubUc 
comment  on  this  in  1995. 

Dated:  N4arch  21, 1997. 

William  K.  Hnbbaid. 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc  97-7911  Filed  3-27-97;  8:45  am] 
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Citizen  Petitions  Concerning 
Therapeutic  Equivalency  Ratings 
Between  Tablets  and  Capsules; 
Request  for  Comments 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
comments  on  two  citizen  petitions  that 
ask  the  agency  to  revise  its  current 
policy  concerning  therapeutic 
equivalency  ratings  between  tablets  and 
capsules.  The  petitions  propose  that  a 
tablet  and  a  capsule  containing  the  same 
active  ingredient  in  the  same  dosage 
strength  that  have  been  demonstrated  to 
be  bioequivalent  be  listed  as  therapeutic 
equivalents  in  the  publication 
"Approved  Drug  Products  with 
Therapeutic  EquivaleiK:e  Evaluations." 
FDA  is  seeking  public  comment  in  order 
to  assist  the  agency  in  deciding  whether 
to  revise  its  current  policy. 


DATES:  Submit  written  comments  by 
June  26. 1997. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Christine  F.  Rogers,  Center  for  Drug 
Evaluation  aiul  Research  (HFD-7),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-594- 
5644. 

SUPPLaeiTARY  arORMATION:  The 
publication  "Approved  Drug  Products 
with  Therapeutic  Equivalence 
Evaluations"  (the  Orange  Book) 
identifies  drug  products  approved  on 
the  basis  of  safety  and  effectiveness  by 
FDA  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  The  Orange  Book  also 
contains  therapeutic  equivalence 
evaluations  for  approved  multisource 
prescription  drug  products.  These 
evaluations  are  prepared  to  serve  as 
public  information  and  advice  to  State 
health  agencies,  prescribers,  and 
pharmacists,  to  promote  public 
education  in  the  area  of  drug  product 
selection,  and  to  foster  containment  of 
health  costs. 

For  two  drug  products  to  be  listed  as 
therapeutically  equivalent  in  the  Orange 
Book,  the  products,  among  other 
criteria,  miist  be  pharmaceutical 
equivalents.  FDA  regulations  define 
pharmaceutical  equivalents  as  follows: 

Fhannaceutical  equivalent«  means  drug 
products  that  contain  identical  amounts  nf 
the  identical  active  drug  ingredient,  i.e.,  the 
same  salt  or  ester  of  the  same  therapeutic 
moisty,  in  identical  dosage  forms,  but  not 
necessarily  containing  the  same  inactive 
ingredients,  and  that  meet  the  identical 
compendial  or  other  applicable  standard  of 
identity,  strength,  quality,  and  purity, 
including  potency  and,  where  applicable, 
content  unifbrmity,  disintegration  times  and/ 
or  dissolution  rates, 
(see  21  CFR  320.1(c)) 
Tablets  and  capsules  containing  the 
same  active  ingredient  in  the  same 
dosage  strength  are  defined  as 
pharmaceutical  alternatives  rather  than 
pharmaceutical  equivalents. 
Pharmaceutical  alternatives  are  defined 
as  follows: 

Pharmaceutical  alternatives  means  drug 
products  that  contain  the  identical 
therapeutic  moiety,  or  its  precursor,  but  not 
necessarily  in  the  same  amount  or  dosage 
form  or  as  the  same  salt  or  ester.  Each  such 
drug  product  individually  meets  either  the 
identical  or  its  own  respective  compendial  or 
other  appUcable  standard  of  identi^, 
strength,  quality,  and  purity,  including 
potency  and,  where  applicable,  content 
uniformity,  disintegration  times  and/or 
dissolution  rates, 
(see  21  CFR  320.1(d)) 
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Pharmaceutical  equivalents  and 
phannaceutical  alternatives  are  defined 
similarly  in  the  Orange  Book.  Under 
these  definitions,  a  tablet  and  a  capsule 
cannot  be  rated  as  therapeutic 
equivalents  in  the  Orange  Book  even  if 
they  have  been  demonstrated  to  be 
bioequivalent. 

FDA  has  received  two  citizen 
petitions  asking  the  agency  to  revise  the 
ctirrent  policy  that  does  not  permit 
tablets  and  capsules  to  be  rated  as 
therapeutically  equivalent.  Kleinfeld, 
Kaplan  and  Becker  (Kaplan)  submitted  a 
{>etition  dated  August  11,  1995,  that 
asks  FDA  to  take  the  following  actions: 
(1)  Revise  the  Orange  Book  to  specify 
therapeutic  equivalence  evaluations  for 
products  that  contain  the  same  active 
ingredient,  but, are  in  a  different  solid 
oral  dosage  form  (i.e.,  tablets  and 
capsxiles);  (2)  change  the  Orange  Book 
designations  "Tablet,  Oral"  and 
"Capsule,  Oral,"  to  "Solid,  Oral";  and 
(3)  change  the  definitions  of 
"Pharmaceutical  equivalents"  and 
"Phannaceutical  alternatives"  in  FDA's 
regulations  in  21  CFR  320.1(c)  and  (d) 
and  in  the  Orange  Book  to  accommodate 
the  requested  changes.  The  petition 
suggests,  as  an  alternative,  that  FDA 
could  rule  that  tablets  and  capsules  are 
the  same  dosage  form  (i.e.,  solid  oral) 
and  are  thus  phannaceutical 
equivalents.  Under  the  latter  approach, 
grant  of  a  suitability  petition  (luider 
section  505(j)(2)(C)  of  the  act  (21  U.S.C. 
355(j)(2)(C))  and  21  CFR  314.93)  would 
not  be  a  prerequisite  for  FDA  to  approve 
a  tablet  form  of  a  capsule  product,  or 
vice  versa. 

The  National  Association  of 
Pharmaceutical  Manufacturers  (NAPM) 
submitted  a  citizen  petition  dated 
August  27,  1996,  requesting  that  "FDA 
deem  all  solid  oral  dosage  form  drug 
products  (e.g.,  tablets  and  capsules)  as 
the  same  dosage  form,  which,  upon  a 
shoMong  of  bioequivalence,  will  be 
considered  in  all  respects  to  be 
'pharmaceutical  equivalents.'"  NAPM 
argues  that  tablets  and  capsules  are 
"more  properly  regarded  as  a  single 
dosage  form,  i.e.,  solid  oral  dosage 
forms."  Both  petitions  assert  that  there 
is  no  scientific  basis  for  distinguishing 
between  tablets  and  capsules  that  have 
been  demonstrated  to  be  bioequivalent. 

Recently,  the  issue  of  whether  tablets 
and  cap>sules  can  t>e  listed  in  the  Orange 
Book  as  therapeutically  equivalent  has 
taken  on  added  significance.  Some 
innovator  firms,  whose  period  of 
marketing  protection  (either  through 

Ctent  or  exclusivity)  is  about  to  expire, 
ve  succeeded  in  delaying  generic 
competition  by,  for  example,  voluntarily 
writhdrawing  the  new  drug  application 
(NDA)  for  the  tablet  formulation  of  a 


product  and  submitting  a  second  NDA 
for  the  drug  product  in  capsule  form.  In 
such  a  case,  if  there  are  already  filed 
abbreviated  new  drug  applications 
(ANDA's)  for  the  tablet  product,  these 
ANDA's  cannot  be  approved 
immediately  upon  expiration  of  the 
innovator's  period  of  market  protection. 
Before  these  ANDA's  can  be  approved, 
an  interested  party  must  file  a  petition 
asking  the  agency  to  determine  whether 
the  innovator  product  was  withdrawn 
for  reasons  of  safety  or  effectiveness. 
The  agency  must  then  determine  that 
the  product  was  not  withdrawn  for 
these  reasons,  publish  that 
determination,  and  relist  the  product  in 
the  Orange  Book.  Even  after  a 
withdrawn  product  has  been  relisted  in 
this  way,  generic  competition  may  still 
be  affected.  For  example,  if  physicians 
continue  to  write  prescriptions  by  brand 
name  rather  than  by  generic  name, 
substitution  of  the  generic  tablet  for  the 
brand  name  capsule  may  not  be 
permitted  under  the  applicable  State 
drug  product  selection  statute. 

FDA  is  soliciting  public  comment  on 
the  two  citizen  petitions  discussed 
above.  Among  the  questions  the  agency 
would  particularly  like  to  see  addressed 
are  the  following: 

1.  Should  any  potential  change  in 
current  FDA  policy  be  limited  to 
permitting  bioequivalent  tablets  and 
capsules  to  be  listed  as  therapeutic 
equivalents  in  the  Orange  Book,  or 
should  FDA  regard  tablets  and  capsules 
as  the  same  (i.e.,  solid  oral)  dosage 
form? 

2.  What  would  be  the  implications  of 
regarding  all  tablets  and  capsules  as  the 
same  dosage  form? 

3.  Is  there  a  sound  scientific  basis  for 
the  current  distinction  between  tablets 
and  capsules? 

4.  what  would  be  the  impact  on 
patients  of  rating  bioequivalent  tablets 
and  capsules  as  therapeutically 
equivalent,  or  of  adopting  the  term 
"solid  oral"  as  a  dosage  form?  Are  there 
reasons  for  some  patients  or  health  care 
practitioners  to  prefer  either  tablets  or 
capsules? 

5.  How  would  listing  tablets  and 
capsules  as  therapeutic  equivalents  in 
the  Orange  Book  affect  ciirrent 
substitution  practices  under  State  drug 
product  selection  statutes?  What  would 
be  the  impact  on  drug  selection  by 
formularies? 

6.  What  would  be  the  economic 
impact  of  various  proposed  changes? 

7.  How  would  FuA  action  in  tms  area 
relate  to  United  States  Pharmacopoeia 
(USF)  monographs? 

Interested  persons  may,  on  or  before 
June  26. 1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 


written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Requests  and 
comments  are  to  be  identified  with  the 
docket  numbers  found  in  brackets  in  the 
heading  of  this  document.  The  NAPM 
and  Kaplan  petitions  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  Copies  of  the 
citizen  petitions  may  be  requested  in 
writing  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857. 

Dated:  March  21. 1997. 
William  K.  Hnbhud, 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-7912  Filed  3-27-97;  8:45  am] 
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Health  Care  Rnancing  Administration 
(1965,  2649,  5011A-U6,  5011B-U6) 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Himaan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Hearing — Part  B  Medicare  Claim,  42 
CFR  405.821;  Fonn  No.:  HCFA-1965; 
Use:  Section  1869  of  the  Social  Security 
Act  authorizes  a  hearing  for  any 
individual  who  is  dissatisfied  with  any 
determination  and  amount  of  benefit 
paid.  This  form  is  used  so  that  a  party 
may  request  a  hearing  by  a  Hearing 
Officer  because  the  review 


determination  failed  to  satisfy  the 
appellant.  Frequency:  Annually, 
Quarterly  and  Monthly;  Affected  Public: 
Individual  or  Households,  and  Not  for 
profit  institutions;  Number  of 
Respondents:  55,000;  Total  Annual 
Hours:  9,167. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Reconsideration  of  Part  A  Insurance 
Benefits,  42  CFR  405.711;  Form  No.: 
HCFA-2649;  Use:  Section  1869  of  the 
Social  Security  Act  authorizes  a  hearing 
for  any  individual  who  is  dissatisfied 
with  the  intermediary's  Part  A 
determination  or  the  amount  paid.  This 
form  is  used  by  a  party  to  request  a 
reconsideration  of  the  initial 
determination.  Frequency:  Annually, 
Quarterly  and  Monthly;  Affected  Public: 
Individuals  or  Households,  and  Not  for 
profit  institutions;  Number  of 
Respondents:  62,000;  Total  Aimual 
Hours:  15,500. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for  Part 
A  Medicare  Hearing  by  an 
Administrative  Law  Judge,  42  CFR 
498.40;  Fonn  No.:  HCFA-5011A-U6; 
Use:  Section  1869  of  the  Social  Security 
Act  authorizes  a  hearing  for  any 
individual  who  is  dissatisfied  with  the 
intermediary's  Part  A  determination  or 
the  amount  paid.  This  form  is  used  by 
the  beneficiary  or  other  quahfied 
appellant  to  request  a  hearing  by  an 
Administradve  Law  Judge  if  the 
reconsideration  determination  fails  to 
satisfy  the  apf>ellant.  Frequency: 
Aimually,  Quarterly  and  Monthly; 
Affected  Public:  Individuals  or 
Households,  and  Not  for  profit 
institutions;  Number  of  Respondents: 
10,000;  Total  Annual  Hours:  2,500. 

4.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for  Part 
B  Medicare  Hearing  by  an 
Administrative  Law  Judge;  Fonn  No.: 
HCFA-5011B-U6;  Use:  Section  1869  of 
the  Social  Security  Act  authorizes  a 
hearing  for  any  individual  who  is 
dissatisfied  with  the  carrier's  Part  B 
determination  or  the  amount  paid.  This 
form  is  used  by  the  beneficiary  or  other 
qualified  appellant  to  request  a  hearing 
by  an  Administrative  Law  Judge  if  the 
hearing  officer's  decision  fails  to  satisfy 
the  appellant.  Frequency:  Annually, 
Quarterly  and  Monthly;  Affected  Public: 
Individuals  or  Households,  and  Not  for 
profit  institutions;  Nuofber  of 


Respondents:  10,000;  Total  Annual 
Hours:  2,500. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources.  Management  Analysis  and 
Planning  Staff,  Attention:  Louis  Blank. 
Room  C2-26-17,  7500  Sectuity 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  March  19, 1997. 
Edwin  J.  GUteL 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources. 

[FR  Doc.  97-7892  Filed  3-27-97;  8:45  am] 
BHJJNa  CODE  4120-M-P 


Health  Resources  and  Servicas    . 
Administration 

Agency  Information  CollectkMi 
ActivHias:  Proposed  Collaction; 
Comment  Raqtjaat 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  35,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  will  publish  periodic 
simimaries  of  proposed  projects  being 
developed  for  submission  to  OMB  under 
the  Paperwork  Reduction  Act  of  1995. 
To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  infoimatiDn  to  be 
collected}  and  (d)  ways  to-minimiae  the 
burden  of  the  coUectipn  of  infofmatioo 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Propoeed  Froiect  AIDS  Drug  Assistance 
Program  (ADAP):  Mimddy  Client 
Utilization  and  Program  Expenditure 
AaBeaament  Pri^ect— NEW 

State  AIDS  Drug  Assistance  Programs 
(ADAP],  funded  under  Titie  n  of  the 
Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE]  Act 
Amendments  of  1996  (Pub.  L.  104-146], 
are  designed  to  provide  low  income, 
uninsured,  and  underinsured 
individuals  with  access  to  HTV/AIDS 
medications  that  prevent  serious 
deterioration  of  health  arising  from  HIV 
disease,  including  prevention  and 
treatment  of  opportunistic  diseases. 

Due  to  the  increasing  need  for 
pharmaceuticals  among  uninsured  and 
underinsured  low-income  individuals 
who  are  HIV-»-  or  diagnosed  with  AIDS, 
and  recognizing  the  importance  of 
program  planning  and  budget 
forecasting  to  maximize  resources,  the 
Division  of  HIV  Services  [DHS],  Healtii 
Resources  and  Services  Administration 
[HRSA],  proposes  to  collect  relevant 
client  utilization  data  and  program 
expenditiire  information  on  a  voluntary 
monthly  reporting  basis  from  State 
ADAPs.  This  etkai  is  designed  to  assist 
Titie  n  grantees.  State  ADAPs,  the  DHS/ 
HRSA  funding  agency  staff,  and  policy 
makers  at  both  the  federal  and  State 
level  to  better  understand  the  level  of 
client  need  for  medications  that  the 
programs  are  functioning  under  and  the 
resources  used  to  meet  the  needs,  and 
to  provide  indicators  of  where  future 
action  may  be  required  and  the  most 
appropriate  response(s). 

A  report  is  proposed  that  will  collect 
time-specific  data  for  the  number  of 
enrolled  clients,  the  number  of  clients 
served,  the  level  of  funding  expended, 
and  the  prices  of  five  to  seven  specified 
pharmaceuticals  disp>ensed  by  each 
program.  In  addition,  the  report  will 
provide  a  forum  for  tracking  the  most 
current  changes  in  each  State  ADAP 
with  respect  to  available  funding, 
eligibility  criteria,  clinical  guidelines, 
and  formulary  changes.  The  individual 
State  reports  will  be  compiled  into 
simimary  reports  and  distributed  back  to 
grantees  and  State  ADAPs  on  a  monthly 
basis,  as  well  as  available  for  use  by 
HRSA  and  the  Office  of  Management 
and  Budget  These  results  will  be  used 
to  guide  fHDgram  planning,  to  formulate 
budget  recommendations,  and  to 
monitor  the  balance  between  available 
resources  and  State  needs.  The  burden 
estimates  are  as  follows: 


(Ml 
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Type  of  respondent 

No.  o( 
respondents 

Responses 

per 
respondent 

Hours  per 
response 

Total  burden 
hours 

Titte  11  ADAP  Grantees 

54 

12 

1 

648 
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Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building,  5600  Fisliers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  March  17,  1997. 
|.  Henry  Montes, 

Director.  Officer  of  Policy  and  Information 

Coordination. 

IFR  Doc.  97-7842  Filed  3-27-97;  8:45  am] 

MJJNQ  CODE  4iaO-1S-P 


Agency  Information  Collection 
Activiti«s:  Submission  for  0MB 
nevlew;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 


Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Loan  Information  Sjrstem  Records  for 
the  DHHS  and  DHUD  Hospital 
Mortgage  Insurance,  Guarantee,  and 
Direct  Loan  Programs  (OMB  No.  0015- 
0174) — Extension,  No  Change 

The  Division  of  Facilities  Loans 
within  the  Health  Resources  and 
Services  Administration  monitors 
outstanding  direct  and  guaranteed  loans 
made  under  Section  621  of  Title  VI  and 
Section  1601  of  Title  XVI  of  the  Public 


Health  Service  Act,  as  well  as  loans 
insured  under  the  Section  242  Hospital 
Mortgage  Insurance  Program  of  the  Fair 
Housing  Act.  These  programs  were 
designed  to  aid  construction  and 
modernization  of  health  care  facilities 
by  increasing  the  access  of  facilities  to 
capital  through  the  assumption  of  the 
mortgage  credit  risk  by  the  Federal 
Government. 

Operating  statistics  and  financial 
information  are  collected  annually  from 
hospitals  with  mortgages  that  are 
insured  under  these  programs.  The 
information  is  used  to  monitor  the 
financial  stability  of  the  hospitals  to 
protect  the  Federal  investment  in  these 
facilities.  The  form  used  for  the  data 
collection  is  the  Hospital  Facility  Data 
Abstract.  No  changes  in  the  form  are 
proposed.  The  estimate  of  annual 
burden  hours  is  as  follows: 


Form 

No.  of  respondents 

Responses 
per  respond- 
ents 

Hours  per  re- 
sponse 

Total  hour  bur- 
den 

HosprtaJ  FabMty  Data  Abstract  

250  hospitals 

1 

1 

250 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235.  Washington,  DC 
20503. 

Dated:  March  11. 1997. 

J.  Hmry  Mootsa, 

Director,  Office  of  Policy  and  Information 
Coordination. 

IFR  Doc.  97-7837  Filed  3-27-97;  8:45  am] 
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Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review,  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 


publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Grants  for  Hospital  Construction  and 
Modernization — Federal  Right  of 
Recovery  and  Waiver  of  Recovery  (42 
CFR  124,  Subpart  H)  (OMB  No.  0915- 
0099)^Extension,  No  Change 

The  regulation  known  as  "Federal 
Right  of  Recovery  and  Waiver  of 
Recovery"  provides  a  means  for  the 
Federal  Government  to  recover  grant 


funds  and  a  method  of  calculating 
interest  when  a  grant-assisted  facility 
under  Title  VI  or  XVI  is  sold  or  leased, 
or  there  is  a  change  in  use  of  the  facility. 
It  also  allows  for  a  waiver  of  the  right 
of  recovery  under  certain  circumstances. 
Facilities  are  required  to  provide  written 
notice  to  the  Federal  Government  when 
such  a  change  occurs,  and  to  provide 
copies  of  sales  contracts,  lease 
agreements,  estimates  of  current  assets 
and  liabilities,  value  of  equipment, 
expected  value  of  land  on  the  new 
owner's  books  and  remaining 
depreciation  for  all  fixed  assets  involved 
in  the  transactions,  and  other 
information  and  documents  pertinent  to 
the  change  of  status. 

The  estimated  burden  is  as  follows: 


Regulation 


Numt)er  of 
resporvJents 


Responses 
per  respond- 
ent 


Hours  per 
response 


Total  burden 
hours 


124.704(b)  md  707 


20 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  March  12. 1997. 

J.  Henry  Montes, 

Director,  Office  of  Policy  and  Information 
Coordination. 

[FR  Doc.  97-7840  FUed  3-27-97;  8:45  am] 
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Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Black  Lung  Clinic  Program  Guidelines 
(42  CFR  55a)  (OMB  No.  0915-0081) 
Extension/No  Change 

The  purpose  of  the  Black  Lung  Clinics 
Program  (BLCP)  is  to  stimulate  and 
encourage  local  public  and  private 
agencies  to  improve  the  health  status  of 
coalworkers  and  to  increase 
coordination  with  other  programs  to 
assist  the  coalworkers  population.  The 
goal  of  the  BLCP  is  to  provide  services 
to  minimize  the  effects  of  respiratory 
and  pulmonary  impairments  of  coal 
miners.  Grantees  provide  specific 
diagnostic  and  treatment  procedures 
required  in  the  management  of  problems 


associated  with  black  lung  disease 
which  improve  the  functional  status, 
i.e.,  "quality  of  life",  of  the  miner  and 
reduce  economic  costs  associated  with 
morbidity  and  mortality  arising  from 
pulmonary  diseases. 

This  request  is  for  approval  of  the 
application  requirements  which  are 
included  in  the  program  guidelines  and 
the  program  regulations  (42  CFR 
55a.201  and  55a.301).  Grantees  must 
submit  applications  annually  for 
continued  grant  support.  The 
regulations  outline  the  requirements  for 
grant  applications  for  States  (55a.201) 
and  for  entities  other  than  States 
(55a.301).  The  program  guidelines 
further  elaborate  on  these  requirements. 

As  a  result  of  a  routine  review  of  the 
program  regulations  for  compliance 
with  the  new  provisions  of  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  it  was  determined  by  HRSA  and 
confirmed  by  OMB  that  other  previously 
cleared  regulatory  requirements  were 
not  subject  to  OMB  review  under  the 
PRA.  Those  sections  of  the  regulations 
have  been  deleted  from  this  request. 

The  grant  application  form  is  cleared 
under  another  OMB  approval  (OMB  No. 
0937-0189).  The  burden  for  completing 
the  application  is  not  reflected  in  the 
Black  Limg  clearance  request  because 
the  burden  is  reported  in  the  clearance 
of  the  application  form. 

The  current  request  for  clearance 
includes  one  hour  of  burden,  to  l^eep  the 
clearance  of  the  program-specific 
application  requirements  on  the  OMB 
database. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth,  Human  Resources  and 
Housing  Branch.  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C  20503. 


Dated:  Mardt  11, 19Q7. 

!•  HeBfy  Montea, 

Director,  Office  of  Policy  and  Information 
Coordination. 

[FR  Doc.  97-7841  Filed  3-27-97;  8:45  am) 

■■JJNQ  OOOE  41M-1S-P 


Agertcy  Information  Collection 
Aettvtties:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  undn^  review  by  the 
Office  of  Maiiagement  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Qearance  Office  on  (301)--443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

AIDS  Education  and  Traming  Centers 
Program:  NatioBal  Program  and  Service 
Record  DaU  Reporting  Form  (OMB  No. 
0915-0154) — Ejrtension,  No  Change 

Under  section  2692(a)  of  the  Public 
Health  Service  Act,  information  on 
training  programs  and  training 
participants  is  obtained  from  15  AIDS 
Education  Training  Centers  (ETCs) 
currenUy  operating  in  health 
professions  schools  and  academic 
health  science  centers.  The  goal  of  the 
AIDS  ETC  program  is  to  increase  the 
number  of  health  care  providers  who  are 
effectively  educated  and  motivated  to 
counsel,  diagnose,  treat  and  manage 
individuals  with  HIV  infection  and  to 
assist  in  the  prevention  of  high  risk 
behaviors  which  may  lead  to  infection. 
The  National  Program  and  Service 
Record  Data  Reporting  (NPSR)  Form  is 
used  by  ETCs  to  provide  standardized 
reporting  of  project  activities  for  Federal 
program  monitoring.  The  burden 
estimates  are  as  follows: 


Form 

Number  of  re- 
spondents 

Responses 
per  respond- 
ent 

Hours  per  re- 
sponse 

Total  burden 
hours 

NPSR 

15 

2 

84 

2,520 

1 


60 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth,  Human  Resources  and 
Housing  Branch.  Office  of  Management 
and  Budget.  New  Executive  Office 


Building,  Room  10235,  Washington, 
D.C.  20503. 


Dated:  March  12. 1997. 
J.  Henry  MoBtas, 

Director,  Office  of  Policy  and  Information 

Coordination. 

(FR  Doc.  97-7843  Filed  3-27-97;  8:45  am) 
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Availability  of  Funds  for  ttw 
Conrntunity  Sctwiarship  ProgFams 

AQBCY:  Health  Resources  and  Services 

Administratioa,  HHS. 

ACTION:  Notice  of  available  funds. 


The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of 
approximately  $290,000  under  section 
338L  of  the  Public  Health  Service  (PHS) 
Act  for  competing  and  project  period 
renewal  Grants  to  States  for  Community 
Scholarship  Programs  (CSP). 

The  purpose  of  the  CSP  is  to  enable 
States  to  increase  the  availability  of 
primary  health  care  in  urban  and  rural 
federally  designated  health  professional 
shortage  areas  (HPSAs)  by  assisting 
community  organizations  to  provide 
scholarships  for  the  education  of 
individuals  to  serve  as  health 
professionals  in  these  commimities. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity.  This 
grant  program  is  related  to  the  objectives 
of  improving  access  to  and  availability 
of  primary  health  care  services  for  all 
Americans,  especially  the  underserved 
populations.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents.  Government  Printing 
Office.  Washington.  D.C.  20402-9325 
(telephone  number  202-783-3238). 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  In  addition.  Public 
Law  103-227,  the  Pro-Children  Act  of 
1994.  prohibits  smoking  in  certain 
facilities  (or  in  some  cases,  any  portion 
of  a  facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 
DUE  DATES:  Applications  are  due  May 
15. 1997.  Applications  will  be 
considered  to  have  met  the  deadline  if 
they  are  (1)  received  on  or  before  the 
deadline  date;  or  (2)  postmarked  on  or 
before  the  established  deadline  date  and 
received  in  time  for  orderly  processing. 
Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  receipt  from  a  commercial 
carrier.  Private  metered  postmarks  will 
not  be  acceptable  as  proof  of  timely 
mailing.  Late  applications  not  accepted 
for  processing  will  be  returned  to  the 
applicant. 

ADDRESS:  Application  materials  may  b« 
obtained  from,  and  completed        i 


applications  should  be  returned  to:  Mr. 
Lawrence  R.  Poole,  Acting  Grants 
Management  Officer,  Bureau  of  Primary 
Health  Care  (BPHC),  4350  East-West 
Highway,  11th  Floor,  Bethesda, 
Maryland  20814,  (301)  594-4250.  The 
Grants  Management  staff  is  available  to 
provide  assistance  on  business 
management  issues.  Applications  for 
these  grants  will  be  made  on  PHS  Form 
5161-1  with  revised  face  sheet  DHHS 
Form  424,  as  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  0937-0189. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  For 
general  program  information  and 
technical  assistance,  please  contact 
Sharley  L.  Chen,  Division  of 
Scholarships  and  Loan  Repayments, 
BPHC,  HRSA,  4350  East-West  Highway,, 
10th  Floor,  Bethesda,  Maryland  20814, 
at  (301)  594-4400. 

SUPPLfiMBfTARY  MFORMATKM:  In  FY 
1997,  approximately  $290,000  will  be 
awarded  for  11-12  new  and  competing 
continuation  grants  ranging  from  $5,000 
to  $100,000  for  a  12-month  budget 
period  and  up  to  a  3-year  project  period. 
Under  this  program.  States  enter  into 
agreements  with  public  or  private 
nonprofit  community  organizations 
located  in  federally  designated  HPSAs. 
These  organizations  will  recruit 
qualified  residents  of  their  communities 
and  provide  scholarships  to  them  to 
become  physicians,  certified  nurse 
practitioners,  certified  nurse  midwives, 
or  physician  assistants  based  on  the 
needs  of  the  communities. 

This  grant  program  is  intended  to  be 
consistent  with  the  efforts  of  the 
National  Health  Service  Corps  (NHSC) 
Scholarship  Program,  NHSC  Loan 
Repayment  Pro^vm  and  NHSC  State 
Loan  Repayment  Programs  to  meet  the 
needs  of  underserved  populations  in 
federally  designated  IffSAs  through  the 
placement  of  primary  care  practitioners. 
For  purposes  of  this  program,  the  term 
"primary  health  care"  means  health 
services  regarding  family  medicine, 
general  internal  medicine,  general 
pediatrics,  or  obstetrics  and  gynecology, 
that  are  provided  by  physicians, 
certified  nurse  practitioners,  certified 
nurse  midwives,  or  physician  assistants. 
The  Secretary  is  requiriad  by  statute 
(Section  338L(1)(3)  of  the  PHS  Act)  to 
ensure  that,  to  the  extent  practicable, 
not  less  than  50  percent  of  the  amount 
appropriated  will  be  in  the  aggregate 
expended  by  the  States  for  making 
grants  to  community  organizations  that 
are  located  in  runl  federally  designated 
HPSAs. 


Eligibility  Requinsments 

In  order  for  a  State  to  receive  a  grant 
under  this  program,  the  State  must: 

1.  Receive  funding  for  at  least  one 
grant,  cooperative  agreement,  or 
contract  under  any  provisions  of  the 
PHS  Act  other  than  section  338L  for  the 
fiscal  year  for  which  the  State  is 
applying; 

2.  Agree  that  the  grant  program  will 
be  administered  directly  by  a  single 
State  agency: 

3.  Agree  to  make  grants  to  community 
organizations  located  in  federally 
designated  HPSAs  in  order  to  assist 
those  community  organizations  in 
providing  scholarships  to  individuals 
enrolled  or  accepted  for  enrollment  as 
full-time  students  in  health  profession 
schools  approved  by  the  Secretary  of 
Health  and  Human  Services  for 
purposes  of  the  CSP; 

4.  Agree  that  40  percent  of  the  total 
costs  of  the  scholarships  will  be  paid 
from  the  Federal  grant  made  to  the 
State;  and 

5.  Agree  that  60  percent  of  the  total 
costs  of  the  scholarships  will  be  paid 
from  non-Federal  contributions  made  in 
cash  by  the  State  and  the  community 
organization  through  which  the 
scholarship  is  provided. 

a.  The  State  must  m&ke  available 
through  these  cash  contributions  not 
less  than  15  percent  nor  more  than  25 
percent  of  the  scholarship  costs. 

b.  The  community  organization  must 
make  available  through  these  cash 
contributions  not  less  than  35  percent 
nor  more  than  45  percent  of  the 
scholarship  costs. 

c.  Non-Federal  contributions  provided 
in  cash  by  the  State  and  community 
organization  (as  described  in  a  and  b 
above)  may  not  include  any  amounts 
provided  by  the  Federal  Government  to 
the  State,  or  community  organization 
involved,  or  to  any  other  entity.  Non- 
Federal  contributions  required  may  be 
provided  directly  by  the  State  and 
community  organization  involved,  and 
may  be  provided  through  donations 
from  public  and  private  entities.  States 
should  be  aware,  however,  that 
donations  from  providers  may  be 
subject  to  provisions  of  Public  Law  102- 
234,  the  Medicaid  Voluntary 
Contribution  and  Provider-Specific  Tax 
Amendments  of  1991. 

Scholarship  Requirements 

To  receive  a  grant,  the  State  must 
agree  that  it  will  award  a  grant  to  a 
community  organization  for 
scholarships  only  if: 

1.  The  individual  who  is  to  receive 
the  scholarship  under  a  contract  is  a 
resident  of  a  federally  designated  HPSA 


in  which  the  community  organization  is 
located  and  will  provide  primary  health 
care  services  for 

a.  A  number  of  years  equal  to  the 
number  of  years  for  which  the 
scholarship  is  provided,  or  for  a  period 
of  2  years,  whichever  period  is  greater, 
or 

b.  Such  greater  period  of  time  as  the 
individual  and  the  community 
organization  may  agree. 

2.  The  individual  agrees,  while 
enrolled  in  a  health  professions  school 
as  a  full-time  student,  to  maintain  an 
acceptable  level  of  academic  standing  at 
the  school  (as  determined  by  the  school 
in  accordance  with  regulations  issued 
by  the  Secretary  pursuant  to  section 
338A  (f)(1)(B)  (iii)  of  the  PHS  Act): 

3.  The  individual  and  the  community 
organization  agree  that  the  scholarship: 

a.  Will  be  expended  only  for  tuition 
expenses,  other  reasonable  educational 
expenses,  reasonable  living  expenses 
incurred  while  in  attendance  at  the 
school,  and  payment  to  the  individual 
of  a  monthly  stipend  of  not  more  than 
the  amotmt  authorized  for  NHSC 
scholarship  recipients  under  section 
338A(g)(l)(B)  of  the  PHS  Act;  and 

b.  Will  not,  for  any  year  of  such 
attendance  for  whic^  the  scholarship  is 
provided,  be  in  an  amount  exceeding 
the  total  amoimt  required  fcM'  the  year 
for  the  purposes  indicated  in  paragraph 
(a)  above. 

4.  The  individual  agrees  to  meet  the 
educational  and  certification  or 
licensure  requirements  necessary  to 
become  a  primary  care  physician, 
certified  nurse  practitioner,  certified 
nurse  midwife,  or  physician  assistant  in 
the  State  in  which  the  individual  is  to 
practice  under  the  contract;  and, 

5.  The  individual  agrees  that,  in 
providing  primary  health  care  pursuant 
to  the  scholarship,  he/she: 

a.  Will  not,  in  the  case  of  an 
individual  seeking  care,  discriminate  on 
the  basis  of  the  ability  of  the  individual 
to  pay  Cor  such  care  or  on  the  basis  that 
payment  fw  such  care  will  be  made 
pursuant  to  the  programs  estaUished  in 
Titles  XVm  (Medicare)  or  XDC 
(Medicaid)  of  the  Social  Security  Act; 
and, 

b.  Will  accept  assignment  under 
section  1842(b)(3)(B)(ii)  of  the  Social 
Security  Act  for  all  services  for  which 
payment  may  be  made  under  Part  B  of 
Title  XVni,  and  will  enter  into  an 
appropriate  agreement  with  the  State 
agency  that  administers  the  State  plan 
for  medical  assistance  imder  Title  XDC 
to  provide  service  to  individuals 
entitled  to  medical  assistance  under  the 
plan. 


EvalaatioB  Criteria 

For  new  and  competing  continuation 
grants  the  following  criteria  will  be  used 
to  evaluate  applications:  (a)  The 
appropriateness  of  the  description  and 
documentation  of  the  State's  need  for 
the  grant;  (b)  The  adequacy  of  the  State's 
methodology  for  selecting  community 
organizations  to  participate  in  the  grant 
and  the  overall  impact  that  the 
community  organizations'  participation 
will  have  on  addressing  the  State's 
primary  health  care  health  professional 
needs;  (c)  The  extent  to  which  the 
State's  and  community's  recruitment 
plans  are  consistent  with  the  State's 
plans  for  meeting  the  needs  of  the 
community's  primary  care  system;  (d) 
The  appropriateness  and  documentation 
of  community  conunitment  with  the 
grant;  (e)  The  extent  to  which  the  CSP 
will  coordinate  with  other  State 
programs  designed  to  alleviate  need  in 
HPSAs;  (f)  The  appropriateness  of  the 
State's  plan  to  administer  and  manage 
the  grant,  including  the  credentials  of 
the  employees  to  be  involved  and  their 
relevant  program  experience;  (g)  The 
adequacy  of  the  State's  proposed 
procedure  for  monitoring  the  scholar's 
fulfillment  or  breach  of  Oie  CSP 
contract;  (h)  The  appropriateness  of  the 
State's  plans  for  providing  waivers  and 
suspensions;  (i)  The  soundness  of  the 
budget  and  the  budget  justification  for 
assuring  effective  utilization  of  grant 
funds;  (j)  The  adequacy  of  a  State's 
assurance  that  sufficient  contributions 
are  available;  (k)  The  reasonableness  of 
the  scholarship  levels  proposed  given 
the  cost  of  health  professions  programs 
and  the  anticipated  State  and 
community  resources  for  scholarship 
funding;  (1)  The  adequacy  of  the 
description  of  the  State's  proposed  ratio 
and  costs  of  scholarships  for  both  urban 
and  rural  federally  designated  HPSAs; 
and  (m)  The  validity,  reliability,  and 
methodological  soundness  of  the  State 
applicant's  internal  monitoring  and 
evaluation  plan  for  grants. 

Other  Grant  Information 

The  CSP  is  subject  to  the  provisions 
of  Executive  Order  12372,  as 
implemented  by  45  CFR  part  100,  which 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  The 
application  (>ackage  for  this  program 
will  include  a  list  of  States  writh  review 
systems  and  the  single  point  of  contact 
(SPOC)  in  each  State  for  the  review. 
Applicants  (other  than  federally- 
recognized  Indian  tribal  governments) 
should  contact  their  State  SPOCs  as 
early  as  possible  to  alert  them  to  the 


prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  The  due  date  for  State  process 
recommendations  is  60  days  after  the 
application  deadline.  The  BPHC  does 
not  guarantee  that  it  will  accommodate 
or  explain  its  response  to  State  process 
recommendations  received  after  that 
date.  Grants  will  be  administered  in 
accordance  with  HHS  regulations  in  45 
CFR  part  92.  The  OMB  Catalog  of 
Federal  Domestic  Assistance  number  for 
this  program  is  93.931. 

'  Dated:  March  24. 1997. 
CUiide  Earl  Foou 

Acting  Administrator. 
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AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice  of  availability  of  funds. 
CFDA  #:  93.129. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
anticipates  that  approximately  $305,000 
will  be  available  in  FY  1997  to  support 
two  cooperative  agreements  for  the 
purpose  of  providing  technical  and  non- 
financial  assistance  to  Migrant  Health 
Centers  (MHCs)  receiving  funding  under 
Section  330(g)  of  the  Public  Health 
Service  (PHS)  Act  These  cooperative 
agreements  will  provide  environmental 
and  occupational  health  services  to 
migrant  and  seasonal  farmworkers 
(MSFWs)  and  their  families.  These 
cooperative  agreements  will  be  awarded 
under  section  330(k)  of  the  PHS  Act  (42 
U.S.C.  254b(k))  with  a  budget  period  of 
one  year  and  a  project  period  of  up  to  « 
three  yean. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
health  priorities.  These  cooperative 
agreements  are  related  to  the  objectives 
cited  for  special  populations, 
particularly  socio-economically 
depressed  minorities  and  other 
underserved  populations,  which 
constitute  a  significant  portion  of  the 
migrant  and  seasonal  fearmworker 
(MSFW)  population.  Potential 
applicants  may  obtain  a  copy  of  Heahhy 
People  2000  (Full  Report;  Stock  No. 
017-001-00474-0)  or  Healthy  People 
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20O0  (Summary  Report:  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  D.C  20402-9325 
(telephone  202/783-3238).  Applicants 
should  cdso  request  copies  of  the 
Recommendations  of  the  National 
Advisory  Council  on  Migrant  Health 
through  the  Migrant  Health  Program 
(MHP),  Bureau  of  Primary  Health  Care, 
4350  East/West  H%vy.,  Bethesda,  MD 
20814. 

The  PHS  strongly  encourages  all 
cooperative  agreement  recipients  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 
DATES:  Applications  are  due  April  28, 
1997.  Applications  will  be  considered  to 
have  met  the  deadline  if  they  are:  (1) 
Received  on/or  before  the  deadline  date; 
or  (2)  postmarked  on/or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  review  committee. 
Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing.  Faxed  copies  of  applications 
will  not  be  accepted.  Applications  not 
received  in  time  to  be  considered  for 
review  will  not  be  considered  for 
funding. 

AOOnESSES:  Application  kits  (PHS  form 
5161-1  with  revised  face  sheets  DHHS 
Form  424.  as  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  0937—0189),  may  be 
obtained  from:  HRSA  Grants 
Application  Center.  Suite  100,  40  W. 
Gude  Drive.  Rockville,  MD  20850.  The 
telephone  number  is  toll-free  1-888- 
300-HRSA  (4772).  The  e-mail  address  is 
HRSA.GACeiX.NETCOM.COM. 
Completed  applications  for  awards  for 
the  provision  of  technical  and  other 
non-financial  assistance  to  MHCs  must 
be  sent  to:  HRSA  Grants  Application 
Center  at  the  above  address.  For 
information  on  grants  management 
issues,  please  contact  the  Grants 
Management  Specialist,  Nancy  Benson, 
at  301/594-4232. 

FOR  FUfmCR  MFOMfUTION  CONTACT:  For 
general  program  information  and 
InfDrmation  about  these  technical 
assistance  funds,  contact  Jack  Egan, 
Deputy  Director.  MHP,  4350  East-West 


Highway,  Room  7-4A2.  Bethesda,  MD 
20814,  (301)  594-4303 
(JEGANeHRSA.DHHS.GOV)  or  Susan 
Hagler  at  the  same  address  and  phone 
number 

(SHAGLEReHRSA.DHHS.GOV). 
SUPPI^MKNTARY  MFORMATKM:  One 
cooperative  agreement  of  up  to  $260,000 
will  be  for  a  national  resource  center  on 
environmental  and  occupational  health 
issues  concerning  farmworkers.  This 
resource  center  will  respond  to  MHC 
requests  for  information  and  support  in 
the  following  areas:  (1)  The  promotion, 
development,  and  implementation  of 
environmental  and  occupational  health 
services  for  migrant  and  seasgnal 
Carmworkers,  such  as  the  detection  and 
alleviation  of  unhealthful  conditions, 
accident  prevention,  including  pesticide 
exposures,  and  infection  and  parasitic 
disease  screening  and  control;  and  (2) 
the  development  of  migrant  health 
center  specific  patient  and  provider 
educational  and  guidance  materials  and 
technical  publications  for  Earmworkers 
and  growers,  which  are  culturally  and 
linguistically  appropriate. 

The  recipient  will  provide  technical 
assistance  and  contracts  to  BPHC 
funded  Migrant  Health  Centers  and 
Programs  in  order  to  alleviate  and 
correct  conditions  among  migrant  and 
seasonal  farmworkers  and  their  families. 
This  assistance  should  be  provided  in 
the  following  areas:  (1)  Field  sanitation; 
(2)  safe  drinking  water;  (3)  housing;  (4) 
rodent  and  parasitic  infestation;  (5) 
solid  waste  disposal;  (6)  sewage 
treatment;  and  (7)  other  environmental 
areas  related  to  health. 

Examples  of  the  technical  assistance 
to  be  provided  in  addressing  these 
problems  include:  (a)  Well  water  testing, 
(b)  outreach  to  educate  growers  and 
farmworkers  on  the  importance  of  safe 
drinking  water  and  handwashing 
facilities  and  proper  usage  procedures  to 
prevent  environmentally  induced 
illness,  (c)  assistance  to  migrant  health 
centers  by  providing  expert  advice  on 
local.  State,  and  federal  laws  and 
regulations,  and  (d)  referral  to  sources  of 
private  and  public  funding  which  may 
be  available  to  improve  housing  and 
environmental  health  conditions  for 
migrant  farmworkers. 

The  other  cooperative  agreement  of 
up  to  S45.000  will  be  used  for  a  national 
resource  center  that  will  focus  its 
technical  assistance  and  training  on 
changes  to  the  Worker  Protection 
Standards  designed  to  protect 
agricultural  workers  from  pesticide 
risks.  In  addition,  the  grantee  will 
provide  environmental  and 
occupational  health  and  safety 
information  for  farmworkers.  Technical 


assistance  and  training  will  be  provided 
for  MHC  employees  at  national  migrant 
health  conferences  and  forums,  enabling 
the  staff  to  stay  up  to  date  on 
enviroiunental/occupational  health 
issues  in  the  following  areas:  (1) 
Workers'  Compensation  Coverage  for 
farmworkers  in  the  50  states  and  Puerto 
Rico;  (2)  the  Environmental  Protection 
Agency's  Worker  Protection  Standards; 

(3)  changes  in  legislation  that  will  affect 
farmworkers'  access  to  health  care;  and 

(4)  environmental/occupational  health 
issues  that  impact  farmworkers. 

Eligibie  Applicanti 

Eligible  applicants'for  the  technical 
assistance  cooperative  agreement  are 
public  and  private  nonprofit  entities. 

Criteria  for  Evaluating  Applicatiom 

Applications  will  be  evaluated  and 
rated  on  the  applicant's  ability  to  meet 
the  following  criteria: 

(1)  The  extent  to  which  the  applicant 
demonstrates  an  adequate 
understanding  of  the  environmental/ 
occupational  health  needs  of  MSFWs; 

(2)  The  extent  to  which  the  applicant 
demonstrates  a  capability  to  serve  as  a 
resource  to  federally  funded  Migrant 
Health  Centers/Projects  to  maximize 
collaboration,  and  identify  and  integrate 
resources  in  assisting  farmworkers  in 
addressing  their  environmental  and 
occupational  health  needs; 

(3)  Experience  of  the  proposed  project 
personnel  in  working  with  migrant 
farmworker  environmental/occupational 
health  issues; 

(4)  The  adequacy  and  appropriateness 
of  the  proposed  work  plan  with  project 
approaches  that  will  support  the 
initiation  or  completion  of  specific 
environmental  health  activities  in  local. 
State,  and  regional  areas  served  by 
migrant  health  centers; 

(5)  The  adequacy  and  appropriateness 
of  the  proposed  work  plan  in  addressing 
specific  Migrant  Health  Program 
priorities  and  focusing  on  the  outcomes 
as  well  as  the  methodology  to  be 
employed; 

(6)  Appropriateness  and 
reasonableness  of  proposed  budget  and 
staffing; 

(7)  Adequacy  of  the  proposal  to 
evaluate  the  outcomes  of  the  activities 
proposed; 

(8)  The  number  of  entities  to  be 
served  by  the  applicant;  and 

(9)  The  extent  to  which  the  applicant 
demonstrates  the  capability  to  insure 
that  the  personnel,  training,  programs, 
materials  and  curricula  are  cultiually 
and  linguistically  appropriate. 


Federal  Responsibilities  Under 
Cooperative  Agreemenla 

Federal  responsibilities  under  the 
cooperative  agreement,  in  addition  to 
the  usual  monitoring  and  technical 
assistance,  will  include:  (1) 
Participation  in  the  development  and 
approval  of  an  initial  workplan,  in 
accord  with  changing  events  in 
government  policies  and  in  the 
environmental/occupational  health  care 
environment,  and  modification  thereof, 
as  appropriate;  (2)  consultation  and 
cooperation  with  the  recipient  regarding 
the  recipient's  preparation  and 
dissemination  of  materials;  (3)  approval 
of  specific  studies  and  projects;  and  (4) 
participation  in  the  design,  planning, 
setting  target  task  completion  dates  and 
final  approval  of  work  plans  for 
activities  under  the  cooperative 
agreement,  including  the  selection  of 
migrant  health  centers  which  wdll 
receive  technical  and  non-financial 
assistance. 

Other  Award  Information 

These  awards  are  not  subject  to  the 
provision  of  Executive  Order  12372  or 
the  Public  Health  System  Reporting 
Requirement. 

Dated:  March  24. 1997. 
Clande  Eari  Fox, 
Acting  Administrator 
|FR  Doc.  97-7839  Filed  3-27-97;  8:45  am) 
BtUMO  CODE  41W-15-P 


Availability  of  Funds  for  the  National 
Health  Service  Corps  Loan  Repayment 
Program 

AQBICY:  Health  Resources  and  Services 
Administration.  PHS,  HHS. 
ACTION:  Notice. 

SiMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  applications  will  be 
accepted  for  fiscal  year  (FY)  1997  for 
awards  for  educational  loan  repayment 
under  the  National  Health  Service  Corps 
(NHSC)  Loan  Repayment  Program  (LRP) 
(Section  338B  of  the  Public  Health 
Service  (PHS)  Act). 

The  HRSA.  through  this  notice, 
invites  health  professionals  to  apply  for 
participation  in  the  NHSC  LRP.  The 
HRSA  estimates  that  approximately  664 
NHSC  Loan  Repayment  awards  (465 
new  awards  and  199  extension  awards) 
totaling  $37  million  will  be  made  to 
health  professionals  providing  primary 
health  ser/ices. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  for 


setting  health  priority  areas,  These 
programs  will  contribute  to  the  Healthy 
People  2000  objectives  by  improving 
access  to  primary  health  care  services 
through  coordinated  systems  of  care  for 
medically  underserved  populations  in 
both  rural  and  urban  areas.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report.  Stock  No. 
017-001-00474-01)  or  Healthy  People 
2000  (Summary  Report;  Stock  No.  017- 
001-00473-1)  Uirough  Uie 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington,  D.C  20402-9325 
(telephone  202-783-3238). 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  In  addition.  Public 
Law  103-227,  Uie  Pro-Children  Act  of 
1994,  prohibits  smoking  in  certain 
facilities  (or  in  some  cases,  any  portion 
of  a  facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 
ADDRESSES:  Application  materials  may 
be  obtained  by  calling  or  writing  to: 
National  Health  Service  Corps  Loan 
Repayment  Program,  2070  Chain  Bridge 
Road.  Suite  450.  Vienna.  Virginia 
22182-2536. 1-800-221-9393  or  (703) 
821-8955.  Completed  applications  must 
be  returned  tq:  Loan  Repayment 
Programs  Branch.  Division  of 
Scholarships  and  Loan  Repayments. 
Bureau  of  Primary  Health  Care.  HRSA, 
4350  East-West  Highway,  10th  Floor, 
Betiiesda,  Maryland  20814.  (301)  594- 
4400.  The  24-hour  toU-fr«e  phone 
number  is  1-800-435-6464.  and  the 
F/UC  number  is  301-594-4981. 
Applicants  for  the  NHSC  LRP  will  use 
HRSA  Form  873  approved  imder  Office 
of  Management  and  Budget  (OMB) 
Number  0915-0127. 
DATES:  The  deadline  for  applications  is 
June  30, 1997,  or  until  all  appropriated 
funds  have  been  obligated,  whichever 
occurs  first  Due  to  limited  funding,  it 
is  anticipated  that  all  appropriated 
funds  %vill  be  obligated  prior  to  June  30. 
1997.  The  voliune  of  applications  is 
historically  three  times  greater  than  the 
number  of  contracts  that  can  be 
awarded.  Therefore,  to  receive 
consideration  for  funding,  health 
professionals  must  submit  an 
application  and  proof  of  a  job  offer  at  an 
approved  NHSC  LRP  Service  Site. 

Applications  will  be  considered  to  be 
on  time  if  they  are  either  (1)  Received 
on  or  before  the  deadliiie  date;  or  (2) 
postmarked  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  Applicants  should 
request  a  legibly  dated  U.S.  Postal 


Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing.  Applications  received 
after  the  announced  closing  date  will 
not  be  considered  for  funding. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  program  information  and 
technical  assistance,  please  contact 
Sharley  L.  Chen.  Chief.  Loan  Repayment 
Programs  Branch.  HRS/WBPHC/DSLR. 
at  the  above  address,  phone  or  FAX 
number. 

SUPPLEMBTTARY  INFORMATION:  Section 
338B  of  tiiB  PHS  Act  (42  U.S.C.  2541-1) 
authorizes  the  Secretary  to  establish  the 
NHSC  LRP  to  help  in  assuring.  %vith 
respect  to  the  provision  of  primary 
health  services,  an  adequate  supply  of 
trained  primary  care  health 
professionals  for  the  NHSC.  The  NHSC 
is  used  by  the  Secretary  to  provide 
primary  health  services  in  federally 
designated  health  professional  shortage 
areas  (HPSAs).  Primary  health  services 
are  services  regarding  family  medicine, 
general  internal  medicine,  general 
pediatrics,  obstetrics  and  gynecology, 
dentistry,  or  mental  health,  that  are 
provided  by  physicians  or  other  health 
professionals. 

Under  the  NHSC  LRP,  the  Secretary 
will  repay  qualifying  graduate  and 
undergraduate  educational  loans 
incurred  by  primary  care  health 
professionals.  For  the  first  2  years  of 
full-time  clinical  practice  at  an 
am>roved  site  in  a  federally  designated 
HPSA,  the  Secretary  will  repay  up  to 
$25,000  per  year  of  the  educational 
loans  of  such  individual.  (There  is  a 
minimum  2-year  service  obligation.)  For 
subsequent  years  of  full-time  clinical 
practice,  if  the  NHSC  LRP  contract  is 
extended,  the  Secretary  will  repay  up  to 
$35,000  per  year.  Participants  must  use 
the  loan  repayment  funds  for  payment 
of  their  qualifying  educational  loans. 
The  Secretary  shall,  in  addition  to  such 
payments,  make  payments  to  the 
individual  in  an  amount  equal  to  39 
percent  of  the  total  amount  of  loan 
repayments  made  for  the  taxable  year 
involved.  The  39%  payment  is 
authorized  to  reimburse  participants  for 
all  or  a  part  of  the  tax  liability  incurred 
as  a  result  of  their  LRP  funding.  In 
addition  to  these  amounts,  NHSC  LRP 
participants  will  receive  a  salary  from 
the  private  or  public  entity  which 
employs  them  while  they  are  serving. 

In  an  effort  to  assist  loan  repayment 
participants  to  reduce  their  educational 
debt  with  as  little  interest  expense  as  is 
possible,  the  LRP  will  disburse 
payments  to  participants  on  an 
advanced  basis.  Three  methods  of 
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advanced  payments  are  currenUy 
available  to  LRP  participants: 

•  Advanced  Quarterly  Payment 
Method — The  participant  will  receive 
two  payments  in  the  first  quarter  of  the 
service  obligation.  The  first  payment 
will  be  disbursed  approximately  30  days 
after  the  beginning  of  service  and  the 
second  payment  will  be  disbursed  at  the 
end  of  the  first  quarter,  thereby  placing 
the  payment  schedule  one  quarter  in 
advance  for  the  remainder  of  the  service 
commitment. 

•  Advanced  Annual  Lump  Sum 
Payment  Method — The  participant  will 
be  paid  one  advanced  annual  lump  sum 
payment  up  to  $25,000  (plus  39%  of 
that  payment  for  tax  assistance), 
approximately  90  days  after  the 
beginning  of  the  first  year  of  service, 
and  another  advanced  annual  liunp  sum 
payment  up  to  $25,000  (plus  39%  of 
that  payment  for  tax  assistance), 
approximately  90  days  after  the 
beginning  of  the  second  year  of  service. 

•  Advanced  Biennial  Lump  Sum 
Payment  Method — The  participant  will 
receive  one  advanced  biennial  lump 
sum  payment  up  to  $50,000  (plus  39% 
of  that  payment  for  tax  assistance) 
approximately  90  days  after  the 
beginning  of  the  first  year  of  service. 

The  Secretary  will  identify  and  make 
available  annually  a  hst  of  those  HPSA 
sites  which  will  be  available  for  service 
repayment  under  the  NHSC  LRP.  The 
Secretary  will  select  applicants  for 
consideration  for  participation  in  the 
NHSC  LRP  according  to  the  following 
criteria: 

(1)  The  extent  to  which  an 
individual's  training  in  a  health 
profession  or  spiecialty  is  determined  by 
the  Secretary  to  be  needed  by  the  NHSC 
in  providing  primary  health  services. 
From  time  to  time,  the  Secretary  will 
publish  a  notice  detailing  the 
professions  and  specialties  most  needed 
by  the  NHSC.  Current  professional  and 
specialty  priorities  are  outlined  at  the 
end  of  this  notice. 

(2)  The  extent  to  which  an  individual 
is  determined  by  the  Secretary  to  be 
committed  to  serve  in  a  HPSA. 

(3)  The  extent  of  an  individual's 
demonstrated  interest  in  providing 
primary  health  services. 

(4)  Tne  immediacy  of  an  individual's 
availability  for  service.  Individuals  who 
have  a  degree,  have  completed  all 
necessary  postgraduate  training  in  their 
profession  and  specialty  (i.e..  in  the  case 
of  physicians,  are  certified  or  eligible  to 
sit  for  the  certifying  examinations  of  a 
specialty  board,  and  in  the  case  of  other 
hiaalth  professions,  are  certified  in  their 
specialty),  and  have  a  current  and 
unrestricted  license  to  practice  their 
profession  in  the  State  in  which  they 


intend  to  serve,  %vill  receive  highest 
consideration. 

(5)  The  individual's  academic 
standing,  prior  professional  experience 
in  a  HPSA,  board  certification, 
residency  achievements,  peer 
recommendations,  and  other  criteria 
related  to  professional  competence  or 
conduct  will  also  be  considered. 

In  providing  contracts  under  the 
NHSC  LRP,  priority  will  be  given  to  an 
applicant: 

•  Whose  health  profession  or 
specialty  is  most  needed  by  the  NHSC; 

•  Who  has  and  whose  spouse,  if  any, 
has  characteristics  that  increase  the 
probability  of  continuing  to  serve  in  a 
HPSA  upon  completion  of  his  or  her 
service  obligation; 

•  Who  is  from  a  disadvantaged 
background,  subject  to  the  preceding 
paragraph. 

Eligible  Participants 

To  be  eligible  to  participate  in  the 
NHSC  LRP,  an  individual  must: 

(1)  (a)  Have  a  degree  in  allopathic  or 
osteopathic  medicine,  dentistiy,  or  other 
health  profession,  or  be  certified,  in 
accordance  with  State  licensure 
requirements,  as  a  nurse  midwife,  nurse 
practitioner,  or  physician  assistant. 
Other  health  professions  include 
clinical  psychology,  clinical  social 
work,  and  dental  hygiene; 

(b)  Be  enrolled  in  an  approved 
graduate  training  program  in  allopathic 
or  osteopathic  medicine,  dentistry,  or 
other  health  profession;  or 

(c)  Be  enrolled  as  a  full-time  student 
at  an  accredited  school  in  a  State  and  in 
the  final  year  of  a  course  of  study  or 
program  leading  to  a  degree  in 
allopathic  or  osteopathic  medicine, 
dentistry,  or  other  health  profession. 

(2)  Be  eligible  for,  or  hold  an, 
ap[>ointment  as  a  commissioned  officer 
in  the  Regular  or  Reserve  Corps  of  the 
PHS  or  be  eligible  for  selection  for 
civilian  service  in  the  NHSC  (e.g.,  must 
be  a  citizen  or  national  of  the  United 
States);  and 

(3)  Submit  an  application  for  a 
contract  to  [Muticipate  in  the  NHSC  LRP 
which  contract  describes  the  repayment 
of  educational  loans  in  return  for  the 
individual  serving  for  an  obligated 
period. 

Any  individual  who  previously 
incttrred  an  obligation  for  health 
professional  service  to  the  Federal 
Government,  a  State  Government,  or 
other  entity  is  ineligible  to  participate  in 
the  NHSC  LRP  unless  such  obligation  is 
completely  satisfied  prior  to  the 
t)eginning  of  service  under  this  Program. 
Any  individual  who  has  breached  an 
obligation  to  the  Federal  Government,  a 
State  Government,  or  other  entity  is 


ineligible  to  participate  in  the  NHSC 
LRP. 

Any  individual  who  has  a  judgment 
lien  against  his  or  her  property  for  a 
debt  to  the  United  States  is  ineligible  to 
participate  in  the  NHSC  LRP  until  the 
judgment  is  paid  in  full  or  otherwise 
satisfied. 

No  loan  repayments  will  be  made  for 
any  professional  practice  performed 
prior  to  the  effective  date  of  the  NHSC 
LRP  contract.  All  individuals  must  have 
a  current  and  unrestricted  license  to 
practice  their  profession  in  the  State  of 
practice  prior  to  beginning  service 
under  this  Program. 

Professions  and  Specialties  Needed  by 
the  NHSC 

At  this  time,  the  Secretary  has 
determined,  based  on  community 
demand,  that  priority  will  be  given  to: 
Physicians  (M.D.s  and  D.O.s)  who  are 
certified  or  eligible  to  sit  for  the 
certifying  examination  in  the  specialty 
boards  of  family  practice,  obstetrics/ 
gynecology,  internal  medicine,  and 
pediatrics. 

Other  Award  Infiormation 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  since  Executive  Order  12372 
does  not  cover  payments  to  individuals. 
In  addition,  this  program  is  not  subject 
to  the  Public  Health  System  Reporting 
Requirements,  since  the  requirements 
do  not  cover  payment  to  individuals. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.162. 

Dated:  March  24. 1997. 
Claude  Earl  Fox. 
Acting  Administrator. 
(FR  Doc.  97-7838  Filed  3-27-97;  8:45  am] 
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NatkMial  Institutes  of  Health 

SutMnission  for  OMB  Review; 
Comment  Request;  Special  Volunteer 
and  Guest  Researcher  Assignment 

summary:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Director,  the  National  Institutes  of 
Health  (NIH)  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  January  10,  1997,  (62  FR 
1463)  and  allowed  60  days  for  public 
comment.  No  comments  were  received. 
The  purpose  of  this  notice  is  to  allow  an 


additional  30  days  for  public  comment. 
The  National  Institutes  of  Health  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond  to 
an  information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1, 1995,  imless  it  displays 
a  currenUy  valid  OMB  control  number. 

Proposed  Collection:  Title:  Special 
Volunteer  and  Guest  Researcher 
Assignment.  Type  of  Information 
Collection  Request:  Revision  of  OMB 


No.  0925-0177;  4/30/97.  Need  and  Use 
of  Information  Collection.  Form  NIH- 
590  records,  names,  address,  employer, 
education,  and  other  information  on 
prospective  Special  Volunteers  and 
Guest  Researchers,  and  is  tised  by  die 
responsible  NIH  approving  official  to 
determine  the  individual's 
qualifications  and  eligibility  for  such 
assignments.  The  form  is  the  only 
official  record  of  approved  assignments. 
Frequency  of  Response:  On  occasion. 


Affected  Public:  Individuals  or 
households.  Type  of  Respondents:  Guest 
Researcher  and  Special  Volunteer 
candidates.  Estimated  Number  of 
Respondents:  1.560.  Estimated  Numbo' 
of  Responses  Per  Respondent:  1. 
Average  Burden  Hours  Per  Response: 
.08.  Estimated  Total  Annual  Burden 
Hours  Requested:  125.  There  are  no 
Capital  Costs.  Operating  Costs,  and/or 
Maintenance  Costs  to  report. 


Type  of  respondents 


Guest  researcher 

Special  Volunteer 

Total 


Estimated 
number  of  re- 
spondents 


370 
1190 
1560 


Estimated 
number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


.06 
.08 
.06 


Estimated  total 

annual  txjrden 
hours  re- 
quested 


29.6 
95.2 
125 


REQUEST  FOR  COMMENTS:  Written    - 
comments  and/or  suggestions  frt>m  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agency,  includii^ 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  the  clarity  of 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

DIRECT  COMMENTS  TO:  Written  comments 
and/or  suggestions  regarding  the  items 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time,  should  be 
directed  to  the:  Office  of  Management 
and  Budget,  Office  of  Regulatory  Affairs. 
New  Executive  Office  Building.  Room 
10235,  Washington.  D.C.  20503. 
Attention:  Desk  Officer  for  NIH.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  Ms.  Yetta  L. 
Patterson,  Personnel  Management 
Specialist.  Office  of  Human  Resource 
Management.  OD,  NIH,  Building  31. 
Room  1C39,  31  Center  Drive  MSC  2272, 
Bethesda,  MD  20892-2272. 
FOR  FURTHER  MFORMATKM:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans  apd  instruments, 
contact  Ms.  Yetta  L.  Patterson, 


Personnel  Management  Specialist, 
Office  of  Human  Resource  Management. 
OD.  NIH.  Building  31.  Room  1C39.  31 
Center  Drive  MSC  2272.  Bethesda.  MD 
20892-2272. 

C0MMDIT8  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  April  28. 1997. 

Dated:  March  21, 1997. 
StepMB  C  Bmowitz, 
IXrector,  Office  of  Human  Resource 
Management. 
[FR  Doc.  97-7828  Filed  3-27-97;  8:45  am] 
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Nationallnstftute  of  Allergy  and 
Infectious  DUsaiaa;  Notice  of  Closad 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Women  and  Infants 
Transmission  Study. 

Date:  March  25, 1997. 

Time:  8:00  a.m. 

Place:  Solar  Building.  Room  lA-1. 6003 
Executive  Boulevard,  Rodcville,  MD  20892. 
(301)  496-2550. 

Contact  Person:  Dr.  Sayeed  Quraishi. 
Scientific  Review  Adm. ,  6003  Executive 
Boulevard,  Solar  Building,  Room  4C22. 
Bethesda.  MD  20892,  (301)  496-7465. 

Purpose/ Agenda:  To  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  pro  vis  inns  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  materiwl  and  personal  information 


concerning  individuals  associated  %«rith  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  nteet  timing  limitations    * 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  March  21,  1997. 
UVenw  t.  Stringfield. 
Conunittee  h4anagement  Officer,  NIH. 
[FR  Doc.  97-7829  Filed  3-27-97;  8:45  ami 
■LUNG  CODE  4140-OVM 


National  Institute  on  Deafness  and 
Ottter  Communication  Disorders; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  United  States  Code, 
Appendix  2),  notice  is  hereby  given  of 
the  following  meetings: 

Name  of  Committee:  National  Institute  on 
Dea£aess  and  Other  Communication 
Disorders  Special  Emphasis  Panel 

Date:  March  27, 1997. 

rime:  4  p.m. 

Place:  6120  Executive  Blvd.,  Bethesda.  MD 
20892  (telephone  conference)  call). 

Contact  Person:  Melissa  Stick.  Ph.D., 
M.P.H.,  Scientific  Review  Administrator, 
NIDCD/DEA/SRB,  EPS  Room  400C,  6120 
Executive  Boulevard,  MSC  7180,  Bethesda 
MD  20892-7180,  301-496-8683. 

Purpose/Agenda:  To  review  and  evaluate  a 
Small  Grant  application. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Elmphasis  PaneL 

Date:  March  2^,  1997. 

Tune:  11a.m.' 
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Place:  6120  Executive  Blvd.,  Bethesda,  MD 
20892  (telephone  conference  call). 

Contact  Person:  Richard  Fisher,  Ph.D., 
Scientific  Review  Administrator.  NIDCX)/ 
DEA/SRB.  EPS  Room  400C,  6120  Executive 
Boulevard.  MSC  7180.  Bethesda  MD  20892- 
7180.  301-496-8683. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
5S2b(c)(4)  and  552(b)(6).  Title  5,  United 
States  Code.  The  applications  and/or 
proposals  and  the  discussion  could  reveal 
conRdential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwananted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  March  21,  1997. 
LaVenie  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  97-7830  Filed  3-27-97;  8:45  am] 

■LUNG  COOC  4140-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Estimation  Methodology  for  Adults 
with  Serious  Mental  Illness  (SMI) 

AGENCY:  Center  for  Mental  Health 
Services,  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  SolicitatioD  of  comments. 

SUMMARY:  This  notice  describes  the 
proposed  methodology  for  identifying 
and  estimating  the  number  of  adults 
with  serious  mental  illness  (SMI)  within 
each  State.  This  notice  is  being  served 
as  part  of  the  requirement  of  Public  Law 
102-321,  the  ADAMHA  Reorganization 
Act  of  1992. 

COMMENT  PERIOD:  The  Administrator  is 
requesting  written  comments  which 
must  be  received  on  or  before  May  27. 
1997. 

ADDRESSES:  Comments  should  be  sent  to 
Ronald  W.  Manderscheid,  Ph.D..  Chief, 
Survey  and  Analysis  Branch.  Center  for 
Mental  Health  Services,  Parklawn 
Building  Room  15C-04,  5600  Fishers 
Lane,  Rockville,  MD  20857.  (301)  443- 
7926  fax. 

FOR  FURTHER  StfORMATION  CONTACT:  A 
detailed  paper  outlining  the  estimation 
methodology  described  here  is  available 
from  Ronald  W.  Manderscheid,  Ph.D.. 
Chief.  Survey  and  Analysis  Branch. 


Center  for  Mental  Health  Services. 
Parklawn  Building  Room  15C-04,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
(301)  443-3343  voice.  (301)  443-7926 
fax. 

Background 

Public  Law  102-321.  the  ADAMHA 
Reorganization  Act  of  1992,  amended 
the  Public  Health  Service  Act  and 
created  the  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA).  The  Center  for  Mental 
Health  Services  (CMHS)  was  established 
within  SAMHSA  to  coordinate  Federal 
efforts  in  the  prevention,  treatment,  and 
promotion  of  mental  health.  Title  11  of 
Public  Law  102-321  establishes  a  Block 
Grant  for  Community  Mental  Health 
Services  administered  by  CMHS,  which 
permits  the  allocation  of  funds  to  States 
for  the  provision  of  community  mental 
health  services  to  children  witii  a 
serious  emotional  disturbance  and 
adults  with  a  serious  mental  illness. 
Public  Law  102-321  stipulates  that 
States  estimate  the  incidence  (number  of 
new  cases)  and  prevalence  (total 
number  of  cases  in  a  year)  in  their 
applications  for  Block  Grant  funds.  As 
part  of  the  process  of  implementing  this 
new  block  grant,  definitions  of  the  terms 
"children  with  a  serious  emotional 
disturbance"  and  "adults  with  a  serious 
mental  illness"  were  announced  on  May 
20,  1993.  in  Federal  Register  Volume 
58.  No.  96,  p.  29422.  Subsequently,  a 
group  of  technical  experts  was 
convened  by  CMHS  to  develop  an 
estimation  methodology  to 
"operationalize  the  key  concepts"  in  the 
definition  of  adults  with  serious  mental 
illness.  A  similar  group  is  preparing  an 
estimation  methodology  for  children 
and  adolescents  with  a  serious 
emotional  disturbance. 

Data  Sources 

Data  from  two  major  national  studies, 
the  National  Comorbidity  Survey  (NCS) 
and  the  Epidemiologic  Catchment  Area 
(EGA)  Study,  were  used  to  estimate  the 
prevalence  of  adults  with  serious  mental 
illness.  The  NCS,  a  nationally 
representative  sample  household  survey 
conducted  in  1990-91  assessed  the 
prevalence  of  DSM-ID-R  disorders  in 
persons  aged  15-54  years  old.  This 
sample  included  over  1,000  census 
tracts  in  174  counties  in  34  States.  The 
EGA,  a  general  population  survey  of  five 
local  areas  in  the  U.S.,  was  conducted 
in  1980-85  to  determine  the  prevalence 
of  DSM  m  disorders  in  persons  age  18 
and  older.  The  EGA  data  utilized  for  the 
present  analysis  was  limited  to  the 
Baltimore  site  because  that  was  the  only 
site  that  had  disability  data  needed  to 
operationalize  the  criteria  for  SML 


Although  the  Baltimore  sample  is  not 
nationally  representative,  it  is  used  in 
this  analysis  because  the  EGA  provides 
a  rough  replication  and  check  on  the 
NCS  data.  Also,  the  NCS  does  not  have 
data  on  persons  age  55  and  older,  so  the 
EGA  data  are  used  to  estimate  the 
prevalence  of  serious  mental  illness 
among  persons  55  years  and  older.  The 
group  of  technical  experts  determined 
that  it  is  not  possible  to  develop 
estimates  of  incidence  using  currently 
available  data.  However,  it  is  important 
to  note  that  incidence  is  always  a  subset 
of  prevalence.  In  future,  incidence  and 
prevalence  data  will  be  collected. 

Serious  Mental  Illness  (SMI) 

As  previously  defined  by  CMHS, 
adults  with  a  serious  mental  illness  are 
persons  18  years  and  older  who,  at  any 
time  during  a  given  year,  had  a 
diagnosable  mental,  behavioral,  or 
emotional  disorder  that  met  the  criteria 

of  DSM-ni-R  AND that  has 

resulted  in  functional  impairment 
which  substantially  interferes  with  or 
limits  one  or  more  major  life  activities 
•   *  *."  The  definition  states  that 
"•   *   •  adults  who  would  have  met 
functional  impairment  criteria  during 
the  referenced  year  without  the  benefit 
of  treatment  or  other  support  services 
are  considered  to  have  serious  mental 
ilhiesses  *   *   *.  '  DSM-III-R  "V"  codes, 
substance  use  disorders,  and 
developmental  disorders  are  excluded 
from  this  definition. 

The  following  criteria  were  used  to 
operationalize  the  definition  of  serious 
mental  illness  in  the  NCS  and  EGA  data: 

(1)  Persons  who  met  criteria  for 
disorders  defined  as  severe  and 
persistent  mental  illnesses  (SPMI)  by 
the  National  Institute  of  Mental  Health 
(NIMH)  National  Advisory  Mental 
Health  Council  (National  Advisory 
Mental  Health  Council.  1993). 

To  this  group  were  added: 

(2)  Persons  who  had  another  12- 
month  DSM-ni-R  mental  disorder  (with 
the  exclusions  noted  above).  AND 

•  Either  plaimed  or  attempted  suicide 
at  some  time  during  the  past  12  months, 
OR 

•  Lacked  any  legitimate  productive 
role.  OR 

•  Had  a  serious  role  impairment  in 
their  main  productive  roles,  for 
example,  consistently  missing  at  least 
one  full  day  of  work  per  month  as  a 
direct  result  of  their  mental  health,  OR 

•  Had  serious  interpersonal 
impairment  as  a  result  of  being  totally 
socially  isolated,  lacking  intimacy  in 
social  relationships,  showing  inability 
to  confide  in  others,  and  lacking  social 
support. 


EatimatioB  Procedures 

Two  logistic  regression  models  were 
developed  to  calculate  prevalence 
estimates  for  adults  witL  SMI. 

(a)  A  Census  Tract  Model  for  years  in 
which  the  decennial  U.S.  census  is 
coiulucted. 

(b)  A  Coimty-Level  Model  to  be  used 
biannually  in  intercensal  years. 

In  non-censal  years,  the  coimty-level 
model  will  be  used  to  estimate  SMI 


prevalence,  after  adjusting  for  its  known 
relationship  with  the  census  tract 
model. 

Fmmula 

Census-Tract  Model 

Using  1990  census  data,  a  logistic 
regression  model  was  developed  to 
calculate  predicted  rates  for  each  cell  of 
an  age  by  sex  by  race  table  for  each  of 
the  61,253  Census  Tracts  in  the  country. 


Next,  the  rates  were  multiplied  by  cell 
frequencies  and  subtotaled  to  derive 
tract-level  estimates.  Finally,  the  tract- 
level  estimates  were  aggregated  to  arrive 
at  county-level  and  state-level 
prevalence  estimates  of  adults  vrith  SMI. 
This  regression  methodology  is  often 
used  in  small  area  estimation  (&icksen, 
1974;  Purcell  &  Kish,  1979).  The  actual 
census  tract  model  equation  is  specified 
immediately  below: 


PAFJAMETER  EsniMTES  RDR  CENSUS-TRACT  MODEL 

Predictor 

0(Ms  ratio 

95<K>con- 
tkJance  inter- 
val 

Intercept  _ „ „ 

•0.02 

(0.01-0.04) 

lndividuaM.evel  Variai3les 


Age: 

18-24  

25-34  

35-44  

4S-S4 
Sex: 

Female _ 

Male  

Race: 

Nonhispanic  whUe 

Bladt/Hispanic/ottief  

Marital  Status: 

Married/Gohabiting , 

Never  Married 

Separated/Divorced/Widowed . 


•1.94 
1.32 
1.46 
1.00 

•2.23 
1.00 

1.00 
•0.49 

1.00 
•3.90 
•1.88 


(1.18-3.17) 

(0.86-2.03) 

(0.96-2.21) 

(-) 

(1.57-3.19) 
(-) 

(-) 
(0.28-0.87) 

(-) 
(1.15-3.08) 
(2.41-6.31) 


Census-Tract  Level  Variables 


F2  (High  sodo-economic  status) 
F4  (Immigrants) 


1.16 
0.99 


(0.90-1.49) 
(0.8S-1.14) 


County-Level  Vsviabtes 


County  Urt>anicity: 
Metropolitan  .. 
Other  


1.12 
1.00 


(0.85-1.49) 
(-) 


Interactions  Among  Variables 


FemaleXSeparated/Divoroed/Widowed  

FemaleXNever  Married 

Non  WhiteXSeparated/Divorced/Widowed 

Non  WhiteXNever  Married  

Fema»eXF2 

Urbanici1yXF2 

F2XF4  


•0.47 
•0.47 
•2.62 

1.81 
•0.70 
•0.75 

0.78 


(0.24-0.91) 
(0.28-0.78) 
(1.29-5.33) 
(0.95-3.44) 
(0.51-0.96) 
(0.52-0.95) 
(0.64-0.94) 


•Significant  at  the  .05  level,  two  tailed  test;  F2sCensus  Tract  factor  score  for  high  socioeconomic  status  (SES);  F4>Census  Trad  factor  score 
for  immigrants. 


The  estimate  for  persons  55  years  and 
older  is  derived  from  analysis  of  EGA 
data  in  conjunction  with  NGS  data.  The 
prevalence  ratio  among  EGA 
respondents  ages  55-64  and  65  years 
and  above,  were  foimd  to  be  84  and  31 
percent  as  large,  respectively,  as  the 
prevalence  estimate  for  NGS 
respondents  18-54  years  old.  after 
controlling  for  differences  in  gender  and 
race.  NCS  State-level  estimates  were 


extrapolated  using  these  ratios.  These 
ratios  did  not  differ  significantly  by  sex 
or  race.  A  £actor  of  .81  was  applied  to 
State-level  SMI  estimates  for  the  age 
range  18-54  to  derive  the  rate  for  the  age 
range  55-64,  and  .31  was  used  to  arrive 
at  the  estimate  for  person  65  and  older. 
A  weighted  sum  (by  age  distribution  of 
each  State)  was  calculated  to  determine 
the  final  State-level  SMI  prevalence, 
estimate. 


County  Model 

U.S.  Census  Bureau  tract-level  data 
are  available  only  for  years  in  which  the 
decennial  U.S.  Census  is  conducted.  To 
obtain  prevalence  estimates  for  adults 
with  a  SMI  during  intercensal  years,  the 
group  of  technical  experts  used  biennial 
individual-  and  county-level  data  from 
the  Census  Bureau's  small  area 
estimation  program.  Predicted  values 
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from  the  logistic  regression  equation 
were  used  to  calculate  county-level 
estimates.  In  contrast  to  the  census  tract 
model,  the  initial  estimates  using  this 


approach  were  generated  at  the  county 
level.  These  county-level  estimates  are 
then  summed  to  provide  State-level 
prevalence  estimates.  The  actual 


county-level  model  equation  is  specified 
immediately  below: 


Parameter  Estimates  for  Countv-Level  Model 


Pmrtirtnr 

Odds  ratio 

95%  con- 
fidence inter- 
val 

Iniercepl  „ 

•0.04 

(0.02-0.07) 

iNOtVIOUAL-LEVEL  VARIABLES 


Age: 


18-24 
25-34 
35-44 
45-54 


Sex: 


Female 


(1.00-2.85) 

(0.65-1.88) 

(0.71-2.15) 

(      -      ) 

(1.17-2.13) 
(      -      ) 


County-Level  Variables 


UrtMnidty: 
Melrei 
Olhar 


(0.99-1.85) 
(      -      ) 


*Sigra<icanl  at  the  0.05  level,  Iwo-tailed  lesL 


Adjustment  for  persons  age  55  years 
and  older  is  carried  out  as  in  the  census- 
tract  model.  An  adjustment  foctor 
(Census  Bureau,  Fay.  1987;  Fay  & 
Herriot.  1979)  based  on  the  ratio  of 
county-level  model  estimates  for  1990 
and  census- tract  model  estimates  for 
1990  can  be  used  to  adjust  biannual 
estimates  for  subsequent  years  from  the 
coimty-level  model.  This  procedure 
assumes  that  the  census-tract  model  is 
more  accurate  than  the  county-level 
model. 

Comity  and  State  Estimates 

As  stated  earlier,  census  tract  model 
prevalence  estimates  were  summed  to 
derive  county  estimates,  and  county 
estimates  were  summed  to  arrive  at 
State  estimates.  The  12-month 
prevalence  is  estimated  nationally  to  be 
5.4  percent  or  10.0  million  people  in  the 
adult  household  population,  of  which 
2.6  percent  or  4.8  million  adults  have  a 
serious  and  persistent  mental  illness 
(figure  1). 

The  above  estimates  are  based  on 
noninstitutionalized  persons  residing  in 
the  community.  Limited  information 
currently  exists  on  SNA  estimates  for 


persons  institutionalized  (i.e.,  persons 
in  correctional  institutions,  nursing 
homes,  the  homeless,  persons  in 
military  barracks,  hospitals/schools/ 
homes  for  persons  who  are  mentally  ill 
or  mentally  retarded).  Fischer  and 
Breakey  (1991),  indicate  that  on  average, 
the  SN^  prevalence  rate  for  these  groups 
(including  about  5  million  people  or  2.7 
percent  of  the  U.S.  adult  population)  is 
about  50  percent.  The  following 
assumptions  were  made  in  deriving 
rough  estimates  of  SMI  prevalence  for 
persons  who  are  institutionalized: 

(a)  For  1.1  million  residents  of 
correctional  institutions,  100  percent  of 
whom  are  adults,  prevalence  of  SMI  is 
estimated  to  be  57  percent. 

(b)  For  1.8  million  residents  of 
nursing  homes,  100  percent  of  whom 
are  adults,  prevalence  of  SMI  is 
estimated  to  be  46  percent. 

(c)  For  0.5  million  persons  who  are 
homeless,  80  percent  of  whom  are 
adults,  prevalence  of  SMI  is  estimated  to 
be  50  percent. 

(d)  For  0.6  million  persons  in  military 
barracks,  all  of  whom  are  adults,  the 
SMI  prevalence  rate  is  equivalent  to  that 
of  the  adult  household  population. 


(e)  For  0.4  million  persons  in 
hospitals,  homes,  and  schools  for 
persons  who  are  mentally  ill,  80  percent 
of  whom  are  adults,  prevalence  of  SMI 
is  estimated  to  be  100  percent. 

(f)  For  0.6  million  persons  in  other 
institutional  settings  such  as  chronic 
disease  hospitals,  homes  and  schools  for 
persons  with  physical  disability,  and 
rooming  houses,  50  percent  of  whom  are 
adults,  prevalence  of  SMI  is  estimated  to 
be  50  percent. 

State  estimates  of  each  of  these 
populations  can  be  added  to  the  State 
SMI  populations  identified  below. 

Only  a  portion  of  adults  with  SMI 
seek  treatment  in  any  given  year.  Due  to 
the  episodic  nature  of  SMI,  some 
persons  may  not  require  mental  health 
service  at  any  particular  time. 

Provision  of  Estimates  to  States 

CMHS  will  provide  each  State  mental 
health  agency  with  estimates  in  order  to 
initiate  the  first  cycle  of  use. 
Subsequently,  CMHS  will  provide 
technical  assistance  to  States  to 
implement  the  methodology  using  State 
demographic  information. 


Table  i.— Estimated  i 2-Month  Prevalence  of  Serious  Mental  Illness  (SMI)  Among  Persons  Ages  18  and 

(Dlder,  by  State,  1990*^ 


state 

Number  of  people 
with  SMI 

Total  adutt  popu- 
lation 18  yrs> 

Prevalence  of  SMI 

Alabama  ....._ „ ■. 

Arizona  _ _^,^ ' '"  .,     _, 

172.944 

23,795 

179,835 

2,961,799 

377,699 

2,684,109 

5.8 
6.3 
6.7 
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Table  i.— Estimated  12-Month  Prevalence  of  Serious  Mental  Illness  (SMI)  Among  Persons  Ages  18  and 

Older,  by  State,  1990" -^—Continued 


state 


Afkansas 

Califomia  

Colorado 

Conrtecticut 

Delaware  

District  of  Columbia 
Florida 


Georgia 

Hawaii 

Idaho „.. 

Illinois 

Indiana 

Iowa 

Kansas  

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts .. 

Michigan  

Minnesota  _ 

Mississippi  

Missouri  

Montana 

Netxaska 

Nevada  

New  Hampshire 
New  tiersey  ■••»•■ 

New  Mexico 

New  Yorit 

North  Carolina  .. 
North  Dakota  .... 

Ohio ™ 

Oklahoma 

Oregon 

Perwisylvania  .... 
RtK>de  Island  .... 
South  Carolina .. 
South  Dakota .... 

Tennessee 

Texas  


Utah _ 

Vermont 

Virginia  ..._ 

Washington ... 
West  Virginia 

Wiscor^n  

Wyoming 


•Total. 


Number  of  people 
with  SMI 


95,128 

1,386.586 

160,586 

129,414 

28.661 

28.409 

624.445 

299,308 

31,468 

38,409 

500,570 

237,115 

109,067 

103,510 

161.141 

176,570 

48,703 

220,773 

265311 

410.192 

179,666 

100.456 

216.728 

30.002 

€2.066 

65.152 

49.830 

314,328 

69,441 

768,930 

296,326 

23.634 

474.795 

133.898 

124.973 

508.863 

48.222 

156.556 

24.877 

230.617 

850.547 

71.201 

24.341 

280,957 

216,318 

70,195 

205.350 

17.812 


9.995.579 


Total  adult  popu- 
latk>n  18yrs4- 


1,729,594 

22.009.296 

2,433,128 

2337.535 

502.827 

489,808 

10,071,689 

4,750,913 

828,103 

698,344 
8,484,236 
4,088,195 
2.057.875 
13^5.960 
2,731,202 
2,992,704 

918,926 
3,619,227 
4,663,350 
6,836,532 
3.208,316 
1,826.455 
3,802,247 

576,961 
1,149,373 

904,885 

830,497 

5,930.726 

1.068.328 

13.730,906 

5.022,488 

463,415 
8.047,371 
2,308,578 
2,118,l9l 
9,086,833 

777,774 
2,566,496 

497.542 

3,660.581 

12,150,671 

1,095,406 

419.675 
4,682,620 
3.605.306 
1.349.900 
3.602,787 

318,063 


185.103,320 


Prevalenoeof  SMI 


5.5 
63 
6.6 
5.1 
5.7 
5.8 
6.2 
6.3 
3.8 
5.5 
5.9 
5.8 
5.3 
5.7 
5.9 
5.9 
5.3 
6.1 
5.7 
6.0 
5.6 
5.5 
5.7 
52 
5.4 
7.2 
6.0 
5.3 
6.5 
5.6 
5.9 
5.1 
5.9 
53 
5.9 
53 
62 
6.1 
5.0 
6.3 
7.0 
6.5 
53 
63 
6.0 
5.2 
5.7 
53 


5.4 


Does  not  include  persons  wtto  are  homeless  or  are  institutnnalized. 

*  The  total  tor  the  U.S.  is  based  upon  dKect.  weighted  counts  from  the  survey  results.  The  total  for  each  State  is  based  upon  synthetic  modst- 
Ing  at  the  county  level  and  then  summing  across  counties  to  derive  a  State  total.  These  two  approaches  are  sutaied  to  different  types  of  sam- 
pling and  nonsampling  errors.  Therekxe,  tfie  sum  of  the  state  totals  will  not  necessarily  equal  ttw  U.S.  total. 


Limitations 

The  ECA  and  NCS  were  designed  to 
study  lifetime  prevalence  of  mental 
disorders  rather  than  12-month 
prevalence.  As  a  result,  the  emphasis  in 
diagnostic  assessment  was  on  lifetime 
disordere.  In  addition,  functional 
impairment  was  not  a  primary  focus  in 
either  the  ECA  or  the  NCS. 


Current  data  cannot  provide  estimates 
of  incidence.  Additional  information 
needs  to  be  collected  in  the  future. 

Scope  of  AppUcatioa 

Inclusion  in  or  exclusion  from  the 
definition  is  not  intended  to  confer  or 
deny  eligibihty  for  any  service  or  braiefit 
at  the  Federal,  State,  or  local  levels. 
Additionally,  the  definition  is  not 
intended  to  restrict  the  flexibility  or 
responsibility  of  the  State  or  local 


government  to  tailor  publicly  funded 
service  systems  to  meet  local  needs  and 
priorities.  However,  all  individuals 
whose  services  are  funded  through 
Federal  Community  Mental  Health 
Services  Block  Grant  funds  must  fall 
within  the  criteria  set  forth  in  these 
definitions.  Any  ancillary  use  of  these 
definitions  for  purposes  other  than 
those  identified  in  the  legislation  is 
outside  the  purview  and  control  of 
CMHS. 


IMI 
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It  is  anticipated  that  additional  work 
will  be  done  in  future  years  to  refine 
and  update  the  estimation  methodology. 
CMHS  will  keep  States  apprised  as  this 
work  develops. 
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Dated:  March  5, 1997. 

Richard  Kopanda. 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Services  Administration. 

■NJJNQ  cooc  4ia2-ao-p 


Rgural.  CtttmiHd  HomahoM  Popuition  (Aq—  i$*)  ll-Hlowth  PwyatonMi  and  PoputoMon 
Prot>ction»  of  DSM-Nl-R  8«vw«  and  PvrstetMil  MiHal  Hmn  (8PMI).  8«rlous  Mantal  HlnMS 
(SAM),  and  Any  Mantal  MlnMS  BsMd  on  Poolad  DiWimow  ECAMCS  Data 


Population  Proportions 

(pwcant  of  paopla) 

SPMI  2.6 

SMI  5.4 

Any  12-Monlh  23.9 

DSMHII-R  Mental  Disorders 


Population  Projections 
(inillions  of  people) 

SPMI  4.8 

SMI  10.0 

Any  12-Month  44.2 

DSM-III-R  Mental  Disorders 


These  estimales  »n  based  on  extrapolation  from  household  surveys  and  consequently  exclude  homeless  people 
and  residents  of  institutions  such  as  nursing  homes,  prisons,  and  lono-tenn  care  fadlHies.  An  estimated  2.2  miNion 
additional  persons  in  these  excluded  sections  are  thought  to  have  SMI.  for  12.2  million  in  the  total  population. 


(FR  Doc  97-7734  Filed  3-27-97;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  Na  FR-4124-N-31] 

Federal  Property  Suitable  as  FacUitiea 
to  Assist  the  Homeless 

AQBICY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 


ACTION:  Notice. 


:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW..  Washington, 
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IX:  20410;  telephone  (202)  708-1226; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-fi«e),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLBiENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411],  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  imutilized  and  imderutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center. 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
writtra  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 


For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequenUy  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Fedn«l  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  AIR  FORCE:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency  (Area — MI),  Boiling  Air  Force 
Base.  112  Luke  Avenue.  Suite  104. 
Building  5683.  Washington  .  DC  20332- 
8020;  (202)  767-4184;  ARMY:  Mr. 
Derrick  Mitchell,  CECPW-FP,  U.S. 
Army  Center  for  Public  Works.  7701 
Telegraph  Road.  Alexandria,  VA  22310- 
386i;  (703)  428-6083;  ENERGY:  Ms. 
Marsha  Penhaker,  £)epartment  of 
Energy,  Facilities  Planning  and 
Acquisition  Branch,  FM-20,  Room  6H- 
058,  Washington,  DC  20585;  (202)  586- 
1191;  GSA:  Mr.  Brian  K.  Polly,  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal,  18th  and  F  Stilts,  NW.. 
Washington,  DC  20405;  (202)  501-2059; 
NAVY:  Mr.  Charles  C.  Cocks. 
Department  of  the  Navy,  Director,  Real 
Estate  Policy  Division.  Naval  Facilities 
Engineering  Command.  Code  241  A,  200 
Stovall  Street.  Alexandria.  VA  22332- 
2300;  (703)  325-7342; 
TRANSPORTATION:  Mr.  Rugene 
Spruill.  Department  of  Transportation, 
Acting  Director,  Space  Management, 
SVC-140,  Transportation 
Administrative  Service  Center.  400  7th 
Street,  SW.,  Room  2310,  Washington, 


DC  20590;  (202)  366-4246;  (These  are 
not  toll-free  numbers). 

Dated;  March  20, 1907. 
)a<t|iiie  M.  Lawiag. 

Deputy  Assistant  Secretaiyfor  Ecorwmic 
Development. 

Titla  V.  Fooaral  Sv^hm  Piuputy  Program 
Federal  Eagiater  Eaport  fw  i/iafn 

Sait^la/AvailaUa  Propartiw 

Buildings  (by  StateJ 
California 

BakersSeld  Federal  Building 

800  Truxton  Avenue 

Bakersfield  Co.:  Kem  CA  93302- 

Landholding  Agencjr  GSA 

Property  Number  54e710013 

Status:  Excess 

Comment:  33,755  sq.  ft,  3  floors  plus 
basement,  most  recent  uae— court/ofBce,  - 
presence  of  non-friable  aebeatoa/lead  base 
paint 

GSA  Number  9-G-CA-1478 

Michigan 

40-Mile  Point  Light  StaticHi 

Rogers  City  Co:  Preaqiw  Isle  MI 

Landholding  Agenc3r  GSA 

Property  Number  54S710016 

Status:  Excess 

Comment:  4350  aq.  ft,  most  recent  use — 
residential/museum,  limited  access, 
historical  significance,  protection  of 
endangered  species,  possible  asbestos/leMl 
based  (Mint 

GSA  Number  1-U-MI-63S-A 

New  York 

Bldg.  118 

10  Pennsylvania  Ave. 
Upton  Co:  Suffolk  NY  11973- 
Landholding  Agency:  Energy 
Property  Number  419710001 
Status:  Excess 

Comment:  2000  sq.  It,  2-story,  needs  repair, 
presence  of  asbestos,  off-site  use  only 

SaJtaMe/UnavaUabfe  PMpattiaa 

Buildings  (by  StiOa) 
Idaho 

Bldg.  CFA-613 

Central  FaciUties  Area 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419630001 

Status:  Unutilized 

Comment:  1219  sq.  It,  most  recent  use — 
sleeping  quarters,  presence  of  asbestos,  off- 
site  use  only 

Louisiana 

3  Office  Buildii^ 

St  James  Terminal 

St  James  Co:  St  James  Paris  LA  70086- 

Landholding  Agency:  Energy 

Property  Number  419640002 

Status:  Underutilized 

Comment:  4326  sq.  ft.  7877  sq.  ft.,  and  7892 

sq.  ft,  good  conditifw 
Warehouse 
St  James  Terminal 

St  James  Co:  St  James  Paris  LA  70066- 
Landholding  Agency:  Energy 
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Property  Number  419640003 
Status:  Underutilized 
Comment:  9830  sq.  ft.  good  condition 
Laboratory 
St.  James  Terminal 

St.  James  Co:  St.  James  Paris  LA  70086- 
Landholding  Agency:  Energy 
Property  Number  419640004 
Status:  Undoutilized 
Comment:  1128  sq.  ft.,  good  condition 
Guard  House 
St.  James  Terminal 

St.  James  Co:  St.  James  Paris  LA  70086- 
Landholding  Agency:  Energy 
Property  Number  419640005 
Status:  Underutilized 
Comment:  420  sq.  ft.,  good  condition 
2  Dock  Operator  BIdgs. 
St.  James  Terminal 

St.  James  Co:  St.  James  Paris  LA  70086- 
Landholding  Agency:  Energy 
Property  Number  419640006 
Status:  Underutilized 
.   Comment:  392  sq.  ft  each 

UaaoiUble  Properties 

BUILDINGS  (by  State) 

Alaska 

Bidg.  4130.  Fort  Wainwright 

PL  Wainwright  Co:  Fairbanks  North  AK 

99703- 
Landholding  Agency:  Army 
Property  Nximber  21971019S 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  4133.  Fort  Wainwright 
Ft  Wainwrright  Co:  Fairbanks  North  AK 

99703- 
Landholding  Agency:  Army 
Property  Number  219710196 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  4134.  Foit  Wainwright 
Ft  Wainwright  Co:  Fairbanks  North  AK 

99703- 
Landholding  Agency:  Army 
Property  Number  219710197 
Status:  Unutilized 
Reason:  Secuired  Area 
Bldg.  4139.  Fort  Wainwright 
Ft  Wainwright  Co:  Fairbanks  North  AK 

99703- 
Landholding  Agency:  Army 
Property  Number  219710198 
Status:  Unutilized 
Reason:  Sec\ired  Area 
Bldg.  39002.  Fort  Richardson 
Ft.  Richardson  AK  99S0S-6500 
Landholding  Agency:  Army 
Property  Number  219710199 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  39199.  Fort  Richardson 
Ft.  Richardson  AK  99505-6500 
Landholding  Ageix^:  Army 
Property  Number  219710200 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  39223.  Fort  Richardson 
Ft  Richardson  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  219710201 
Status:  UnutHixed 


Reason:  Extensive  deterioration 
Bldg.  39225,  Fort  Richardson 
Ft.  Richardson  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number  219710202 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  39228,  Fort  Richardson 
Ft.  Richardson  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number  219710203 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  39229,  Fort  Richardson 
Ft  Richardson  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number  219710204 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  39230,  Fort  Richardson 
Ft.  Richardson  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number  219710205 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  39231.  Fort  Richardson 
Ft  Richardson  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number  219710206 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  39232,  Fort  Richardson 
Ft  Richardson  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number  219710207 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  39233,  Fort  Richardson 
Ft.  Richardson  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number  219710208 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  39240,  Fort  Richardson 
Ft.  Richardson  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number  219710209 
Status:  Unutilized 
Reason:  Exteiuive  deterioratian 
Bldg.  39249,  Fort  Richardson 
Ft.  Richardson  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number  219710210 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  39415.  Fort  Richardson 
Ft.  Richardson  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number  219710211 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  39419.  Fort  Richardson 
Ft  Richardson  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number  219710212 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  39600(A),  Fort  Richardson 
Ft  Richardson  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number  219710213 
Statxis:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  39600(B).  Fort  Richardson 


Ft.  Richardson  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number  219710214 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  39601.  Fort  Richardson 

Ft.  Richardson  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number  219710215 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  39602,  Fort  Richardson 

Ft  Richardson  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number  219710216 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  39603,  Fort  Richardson 

Ft.  Richardson  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number  219710217 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  39604,  Fort  Richardson 

Ft.  Richardson  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number  219710218 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  39605.  Fort  Richardson 

Ft.  Richardson  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number  219710219 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  39611,  Fort  Richardson 

Ft.  Richardson  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number  219710220 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  456 

Coast  Guard— ISC  Kodiak 

Kodiak  Co:  Kodiak  Borough  AK  99615- 

Landholding  Agency:  DOT 

Property  Number  879710002 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone; 

secured  area;  extensive  deterioration 
California 
Bldg.  918 

Sandia  National  Laboratories 
Livermore  CA  94550- 
Landholding  Agency:  Energy 
Property  Number  419640001 
Statiu:  Unutilized 
Reason:  Within  2.000  ft  of  flammable  or 

explosive  material;  extensive  deterioration 
Colorado 

Bldg.  34 

Grand  Junction  Proiecta  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number  419540001 

Status:  Underutilized 

Reason:  Other,  seciired  area 

Comment:  Contamination 

Bldg.  35 

Grand  Junction  Proiecta  Office 

Grand  Jimction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number  419540002 

Status:  Underutilized 


Reason:  Other  secured  area    . 
Comment:  Contamination 

Bldg.  36 

Grand  Junction  Projecta  Office 

Grand  Jimction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number  419540003 

Status:  Underutilized  ^     ., 

Reason:  Other,  secured  area 

Comment:  Contamination 

Bldg.  2 

Grand  Junction  Projecta  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number  419610039 

Statiu:  Unutilized 

Reason:  Other,  secured  area 

Comment  Contamination 

Bldg.  7 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number  419610040 

Status:  Unutilized 

Reason:  Other,  Secured  Area 

Comment:  Contamination 

Bldg.  31-A 

Grand  Junction  Proiecta  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number  419610041 

Status:  Unutilized 

Reason:  Other;  Secured  Area 

Comment:  Contamination 

Bldg.  33 

Grand  Junction  Projecta  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  419610042 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Contamination 

Connecticut 

BIdgs.  25  and  26 

Prospect  Hill  Road 

Windsor  Co:  Hartford  CT  06095- 

Landholding  Agency:  Energy 

Property  Number  419440003 

Status:  Excess 

Reason:  Secured  Area 

9  BIdgs. 

Knolls  Atomic  Power  Lab.  Windsor  Site 

Windsor  Co:  Hartford  CT  06095- 

Landholding  Agency:  Energy 

Property  Number  419540004 

Status:  Excess 

Reason:  Secured  Area 

Idaho 

Bldg.  PBF-621 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  834 15- 

Landholding  Agency:  Energy 

Property  Number  419610001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-1609 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610002 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-691 


r'fii 


Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-625 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Numbw:  419610004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-650 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  834 15- 

Landholding  Agency:  Energy 

Property  Number  419610005 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.CPP-608 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  834 15- 

Landholding  Agency:  Energy 

Property  Number  419610006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-660 

Idaho  National  Engineering  LaboratcHy 

Scoville  Co:  Butte  ID  834 15- 

Landholding  Agency:  Energy 

Property  Number  419610007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-636 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610008 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-609 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-670 

Idaho  National  Ei]gineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610010 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-661 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  834 15- 

Landholding  Agency:  Energy 

Property  Number  419610011 

Status:  Unutilized 

Reason:  Seciired  Area 

Bldg.  TAN-657 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-669 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610013 


Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-637 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610014 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-63S 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610015 

Status:  Unutilized 

Reason:  Secuivd  Area 

Bldg.  TAN-638 

Idaho  National  Eiigineering  Laboratory 

Scoville  Co:  Butte  ID  834 15- 

Landholding  Agency:  Eneigy 

Property  Number  419610016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-651 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  834 15- 

Landholding  Agency:  Energy 

Property  Number  419610017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TRA-673 

Idaho  Natioiuil  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610018 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-620 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Eneigy 

Property  Number  419610019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-616 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610020 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.PBF-617 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610021 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-619 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610022 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-624 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610023 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-625 

Idaho  National  Engineering  Laboratory 
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Scoville  Co:  Bune  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  4 1 961 0024 

Status:  Unutilized 

Reason:  Secured  Ares 

Bldg.  PBF-629 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Eieigy 

Property  Number  419610025 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-604 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  ButtB  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610026 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-673 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610027 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-672 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610028 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.CF-664 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholdtng  Agency:  Energy 

Property  Number  419610029 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-643 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610030 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-649 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415-    . 

Landholding  Agency:  Energy 

Property  Number  419610031 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-652 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610032 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-656 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  834 15- 

Landholding  Agency:  Energy 

Property  Number  419610033 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TRA-641 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610034 

Status:  Unutilized 


Reason:  Secured  Area 

Bldg.  CF-665 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610035 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-691 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  834 15- 

Landholding  Agency:  Energy 

Property  Number  419610036 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.CF-606 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610037 

Status:  Unutilized 

Reason:  Secured  Area 

Illinois 

Bldg.  305 

Argonne  National  Laboratory 

Argonne  Co:  DuPage  IL  60439- 

Landholding  Agency:  Energy 

Property  Number  419640007 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Louisiana 

Weeks  Island  Facility 

New  Iberia  Co:  Iberia  Parish  LA  70560- 

Landholding  Agency:  Energy 

Property  Number  419610038 

Status:  Unutilized 

Reason:  Secured  Area 

Michigan 

Facilities  246,  248.  252-254 

Selfridge  Air  National  Guard 

Mt.  Clemens  Co:  Macomb  Ml  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number  189710039 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
7  Facilities 

Selfridge  Air  National  Guard 
No's.  240.  242.  244.  245.  247,  250,  251 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189710040 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Facilities  237.  238 
Selfridge  Air  National  Guard 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number  189710041 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
5  Facilities 

Selfridge  Air  National  Guard 
No's.  228.  230,  232,  234,  236 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Ntunber  189710042 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material:  Sectired  Area 
Facility  114 


Selfridge  Air  National  Guard 

Mt.  Clemens  Co:  Macomb  Kfl  4804S-5295 

Landholding  Agency:  Air  Force 

Property  Number  189710043 

Statxis:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
New  Mexico 

BIdgS.  9252.  9268 
Kirtland  Air  Force  Base 
Albuquerque  Co:  Bernalillo  NM  87185- 
Landholding  Agency:  Energy 
Property  Number  419430002 
Status:  Unutilized 
Reason:  Extensive  deterioration 
McGee  Warehouse 
Los  Alamos  National  Lab 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419610043 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  73,  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Eneigy 
Property  Number  419610044 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration 
Bldg.  75.  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419610045 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration 
Bldg.  76.  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419610046 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration 
Bldg.  77.  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co:  Los  Alamos  I4M  87545- 
Landholding  Agency:  Energy 
Property  Number  419610047 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanunable  or 
explosive  material;  Secured  Area; 
Exteiuive  deterioration 
Bldg.  78.  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419610048 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration 
Bldg.  79,  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419610049 
SUtus:  Unutilized 
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Reason:  Within  2000  ft  of  flammable  or 
explosive  material;  Sectired  Area; 
Extensive  deterioration 

Bldg.  80,  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  NtmibNBr  419610050 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanmiable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  99,  TA-16 

Los  Alamos  National  Laboratory 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419610051 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  89,  TA-16 

Los  Alamos  National  Laboratory 
Los  Alamos  Co:  Los  Alamos  NM  87545— 
Landholding  Agency:  Energy 
Property  Number  419620005 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  90,  TA-16 

Los  Alamos  National  Laboratory 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419620006 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secvired  Area; 

Extensive  deterioration 

Bldg.  91,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419620007 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  92,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number  419620008 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  93,  TA-16 

Los  Alamos  National  Laboratory 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419620009 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  101,  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419620010 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 


Tech  Area  n 

Kirtland  Air  Force  Base 

Albuquerque  Co:  Bernalillo  NM  87105- 

Landholding  Agency:  Energy 

Property  Number  419630004 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material;  Sectired  Area; 

Extensive  deterioration 

NewYorii 

Bldg.  2623 

Stewart  Army  Subpost 

New  Windsor  Co:  Orange  NY  12553- 

Landholding  Agency:  Army 

Property  Number  219710221 

Status:  Unutilized 

Reason:  Extensive  deterioration 

North  Carolina 

30  BIdgs.,  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307— 

Location:  31804,  41467.  415f6.  69073,  69673, 

94546.  A2667,  A2669,  A2671,  A2886, 

A4795,  A4895,  B4350,  B4450.  C5739. 

C7312.  N4943.  N5042,  N5141,  08411- 

08414,  P6382-P6384.  P6482-6484,  P6761 
Landholding  Agency:  Army 
Pro[>erty  Number  219710222 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  O-9052,  Fort  Bragg 
Ft.  Bragg  Co:  Cumberland  NC  28307— 
Landholding  Agency:  Army 
Property  Number  219710223 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  M-2362.  Fort  Bragg 
Ft.  Bragg  Co:  Cumberland  NC  28307— 
Landholding  Agency:  Army 
Property  Number  219710224 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  BA102.  Camp  Lejetine 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779710064 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
Bldg.  BA103,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  I4C  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779710065 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
Bldg.  BA104,  Camp  Lejeune 
Camp  Lejetine  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779710066 
Stattis:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

Ohio 

Femald  Env.  Mgmt.  Project 

7400  Willey  Road 

Femald  Co:  Hamilton  OH  45030- 

Landholding  Agency:  Energy 

Property  Number  419540005 

Status:  Unutilized 

Reason:  Other 

Comment:  Contamination 

Mound — Gtiard  Post 

Mound  Road 


Miamisburg  Co:  Montgomery  OH  45343- 

Landholding  Agency:  Energy 

Property  Number:  419540006 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Toledo  Harbor  Lighthouse 
Lake  Erie 

Toledo  Co:  Lucas  OH  43611- 
Landholding  Agency:  GSA 
Property  Number  549710014 
Status:  Excess 
Reason:  Other 
Comment:  Inaccessible 
GSA  Number  l-U-OH-801 

Puerto  Rico 

Dry  Dock  ft  Ship  Repair  Fac. 

U.S.  Navy 

San  Juan  PR 

Landholding  Agency:  GSA 

Property  Number  549710012 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway 
GSA  Number  l-N-PR-491 

South  Dakota 

Bldg. — Htiron  Airport  Hangar 

Huron  Regional  Airport 

Huron  Co:  Beadle  SD  57350- 

Landholding  Agency:  Energy 

Property  Number  419510005 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Tennessee 

Bldg.  203 

Volimteer  Army  Ammunition  Plant 
Chattanooga  Co:  Hamilton  TN 
Landholding  Agency:  Army 
Property  Number  219710225 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  230 

Volunteer  Army  Ammimition  Plant 
Chattanooga  Co:  Hamilton  TN 
Landholding  Agency:  Army 
Property  Number  219710226 
Stattis:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  3004 

Oak  Ridge  National  Lab 
Oak  Ridge  Co:  Roane  TN  37831- 
Landholding  Agency:  Energy 
Property  Number  419710002 
Status:  Unutilized 
Reason:  Sectired  Area;  Extensive 
deterioration 

Utah 

BIdgs.  500-524 
Dugway  Proving  Ground 
Dugway  Co:  Tooele  UT  84022- 
Landholding  Agency:  Army 
Property  Number  219710227 
Status:  Unutilized 
Reason:  Secured  Area 
BIdgs.  5346-5350,  5355-5357 
Dugway  Proving  Ground 
Dtigway  Co:  Tooele  UT  84022- 
Landholding  Agency:  Army 
Property  Number  219710228 
Status:  Unutilized 
Reason:  Secured  Area 

Virginia 
Operations  Bldg. 


IMI 
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U.S.  Cout  Guard  Croup  Hampton  Roads 
Portsmouth  VA  23703- 
Landhoiding  Agency:  DOT 
Property  Number  879710003 
Statua:  Unutilized 
Reason:  Secured  Area 

West  Virginia 

Flight  Service  Station 

Morgantown  Airport 

Moigantown  Co:  Monongahelia  WV  26505- 

Landholding  Agency:  CSA 

Property  Number  549710011 

Status:  Surplus 

Reason:  Within  airport  ninway  clear  zone 

GSA  Number  4-U-WV-527 

Land  (by  State) 

Georgia 

Former  Honor  Farm  No.  1 

McDonough  Blvd.  ft  Thomasville  Blvd. 

Atlanta  Co:  Fulton  GA  30315- 

Landholding  Agency:  GSA 

Property  Number  549710010 

Status:  Surplus 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
GSA  Number  4-GR(l)-GA-530AftB 
Kentiicky 

2.15  Acres 

Owensboro  Moorings 

Owensboro  Co:  Daviess  KY  42301- 

Landholding  Agency:  GSA 

Property  Number  549710015 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway 
GSA  Number  4-U-KY-605 

[FR  Doc.  97-7571  Filed  3-27-97;  8:45  am] 
MJJNQOOK  42ie-2»-M 


[Doctal  No.  FR-41Se-C-03] 

Notice  Of  Aimuai  Factors  for 
Determining  Public  Housing  Agency 
Administrative  Fees  for  ttte  Section  8 
Rental  Voucher,  Rental  Certificate  and 
Moderate  Rettabilitation  Programs; 
Correction 

AQBICY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice;  Correction. 

summary:  On  March  3, 1997  (62  FR 
9488)  and  republished  on  March  12. 
1997  (62  FR  11526)  because  of  a  error 
in  the  formatting  of  the  administiative 
fees,  the  Department  published  a  Notice 
that  announced  the  monthly  per  unit  fse 
amounts  for  use  in  determining  the  on- 
going administrative  fee  for  public 
housing  agencies  and  Indian  housing 
authorities  (HAs)  administering  the 
rental  voucher,  rental  certificate  and 
moderate  rehabilitation  programs 
(including  Single  Room  Occupancy  and 
Shelter  Plus  Care)  during  Federal  Fiscal 
Year  1997. 

The  purpose  of  this  dociunentis  to 
correct  an  erroneous  OMB  cohttol 


number  that  was  printed  in  each 
document. 

EFFECTIVE  DATE:  The  effective  dates 
listed  on  March  3,  1997  (62  FR  9488) 
and  on  March  12,  1997  (62  FR  11526) 
remain  unchanged  and  still  apply. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Director,  Operations 
Ehvision,  Office  of  Rental  Assistance, 
Office  of  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  room  4220,  451  Seventh 
Street,  SW.  Washington,  DC  20410- 
8000,  telephone  number  (202)  708- 
0477.  Hearing-  or  speech-impaired 
individuals  may  call  TTY  number  (202) 
708-4594.  (These  numbers  are  not  toll- 
free.) 

Cofiectiuu 

Accordingly,  in  FR  Doc.  97-5014,  a 
Notice  published  on  March  3,  1997  at  62 
FR  9488,  and  in  FR  Doc.  97-5925,  a 
Notice  published  on  March  12, 1997  at 
62  FR  11526,  the  following  corrections 
are  made: 

1.  On  page  9488,  in  the  preamble,  in 
the  first  column  under  the  heading 
8UPPIXMENTARY  MFORMATKM,  under  the 
subheading  "Paperwork  Reduction  Act 
Statement",  the  OMB  control  number 
"2502-0348"  is  corrected  to  read 
"2577-0149". 

2.  On  page  11526.  in  the  preamble,  in 
the  first  column  under  the  heading 
SUPPLEMENTARY  INFORMATION,  under  the 
subheading  "Paperwork  Reduction  Act 
Statement",  the  OMB  control  number 
"2502-0348"  is  corrected  to  read 
"2577-0149". 

Dated:  March  24. 1997. 
Camillit  E.  Acevedo. 

Assistant  Geneml  Counsel  for  Regulations. 
|FR  Doc.  97-7863  Filed  3-27-97;  8:45  am) 

BNJJNQCOOC  421».a3-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlkfHfe  Service 

Availability  of  the  Hnal  Environmental 
Impact  ReporVSMement  for  Issuance 
of  Take  Authorizations  for  Threatened 
and  Endangered  Species  Due  to  Urt>an 
Gnmth  Within  the  Multiple  Species 
Conservation  Program  Planning  Area 
in  San  Diego  County,  Califomia 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
of  the  availability  of  the  final 
Environmental  Impact  Report/Statement 
on  the  proposed  issuance  of  incidental 
take  permits  for  up  to  85  species  within 


the  Multiple  Species  Conservation 
Program  planning  area  in  San  Diego 
County.  California.  In  conjunction  with 
this  regional  program,  the  City  of  San 
Diego  has  applied  to  the  U.S.  Fish  and 
Wildlife  Service  for  an  incidental  take 
permit;  other  jurisdictions  may  apply  as 
well.  Publication  of  the  Record  of 
Decision  and  issuance  of  a  permit  to  the 
City  of  San  Diego  will  occur  no  sooner 
than  30  days  from  the  date  of  this 
notice.  This  notice  is  provided  pursuant 
to  regulations  implementing  the 
National  Environmental  Policy  Act. 
ADDRESSES:  The  documents  discussed 
herein  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours,  at  the  U.S.  Fish 
and  Wildlife  Service  Carlsbad  Field 
Office,  2730  Loker  Avenue  West, 
Carlsbad,  Califomia  92008;  at  the  City  of 
San  Diego  Metropolitan  Wastewater 
Department,  600  B  Street.  Fifth  Floor, 
San  Diego,  Califomia  92101;  and  at 
public  libraries  throughout  greater  San 
Diego. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sherry  Barrett  or  Ms.  Nancy  Gilbert, 
Fish  and  Wildlife  Biologists,  U.S.  Fish 
and  Wildlife  Service  at  the  above 
Carlsbad  address;  telephone  (760)  431- 
9440. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

Copies  of  the  final  Environmental 
Impact  Report/Statement  and  the 
responses  to  comments  can  be  obtained 
by  contacting  the  Carlsbad  Field  Office 
(see  AD0RES8E8).  The  responses  to 
comments  address  revisions  that  were 
made  to  the  recirculated  draft 
Environmental  Impact  Report/ 
Statement,  draft  Multiple  Species 
Conservation  Program  Plan,  draft  City  of 
San  Diego  Subarea  Plan,  and  draft  City 
of  San  Diego  and  model  Implementation 
Agreements.  The  responses  to 
comments  also  address  revisions  that 
will  be  made  to  the  other  draft  subarea 
plans  prior  to  their  approval  linder  the 
Multiple  Species  Conservation  Program. 
The  complete  application  file  may  be 
viewed  during  normal  business  hours, 
by  appointment,  at  the  Carlsbad  Field 
Office  (see  ADDRESSES).  Copies  of  the 
final  Environmental  Impact  Report/ 
Statement  and  responses  to  comments 
are  also  available  for  review  at  the  City 
of  San  Diego  Metropolitan  Wastewater 
Department  (see  ADDRESSES)  and  public 
libraries  in  the  greater  San  Diego  area. 
All  individuals  who  requested  a  copy 
of.  or  commented  on,  the  draft 
documents  either  have  been  sent  copies 
of  the  final  Environmental  Impact 
Report/Statement  and  responses  to 
comments,  or  an  Executive  Summary,  or 
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have  l>een  sent  a  letter  announcing 
availability  of  these  documents. 

Background 

Under  section  9  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended, 
and  its  implementing  regulations, 
wildlife  listed  as  threatened  or 
endangered  are  protected  from  "taking." 
The  Act  defines  take,  in  part,  as  killing, 
harming,  or  harassing  listed  wildlife. 
U.S.  Fish  and  Wildlife  Service  (Service) 
regulations  further  define  harm  to 
include  significant  habitat  modification 
that  results  in  death  or  injury  of  listed 
wildlife  (50  CFR  17.3).  Under  section  10 
of  the  Act,  the  Service  may  issue 
permits  to  take  listed  wildlife  if  such 
taking  is  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities, 
provided  that  an  approved  habitat 
conservation  plan  has  been  prepared. 
Among  other  criteria,  issuance  of  such 
permits  must  not  jeopardize  the 
existence  of  listed  species,  both  plant 
and  animal.  Regulations  governing 
permits  are  in  50  CFR  17.22  and  17.32. 

On  December  10, 1993,  the  Service 
issued  a  final  special  rule  for  the  coastal 
Califomia  gnatcatcher  [PoUoptila 
califomica  califomica],  pursuant  to 
section  4(d)  of  the  Act  (58  FR  65088). 
Incidental  take  of  the  gnatcatcher  is 
allowed  imder  the  special  rule  if  such 
take  results  from  activities  conducted 
under  a  plan  prepared  pursuant  to  the 
Natural  Community  Conservation 
Planning  Act  of  1991,  and  the  associated 
Process  Guidelines  and  the  Southern 
Califomia  Coastal  Sage  Scmb 
Conservation  Guidelines.  The  special 
rule  also  requires  Federal  approval  of 
the  joint  Natural  Community 
Conservation  Plan/Habitat  Conservation 
Plan.  The  Multiple  Species 
Conservation  Program  Plan  is  a  joint 
Natural  Community  Conservation  Plan/ 
Habitat  Conservation  Plan. 

On  August  18,  1996,  the  City  of  San 
Diego  submitted  an  application  for  a  50- 
year  incidental  take  permit  to  the 
Service.  The  application  included  the 
regional  Multiple  Species  Conservation 
Program  Plan,  draft  City  of  San  Diego 
Subarea  Plan,  and  a  City  of  San  Diego 
Implementing  Agreement  based  upon  a 
model  Implementing  Agreement  for  the 
entire  program.  Draft  subarea  plans  were 
also  included  for  the  County  of  San 
Diego,  Otay  Water  District,  and  cities  of 
Chula  Vista,  Coronado,  Del  Mar,  and 
Santee.  These  jurisdictions  and  the  Otay 
Water  District  may  apply  for  permits  in 
the  futiu^  in  conjunction  with  the 
regional  Multiple  Species  Conservation 
Program  Plan.  Shoidd  these 
jurisdictions  apply  for  individual 
permits,  the  final  Environmental  Impact 
Report/Statement  would  be  used  to 


support  their  State  and  Federal 
environmental  doctunentation 
requirements. 

Under  the  proposed  action,  incidental 
take  permits  would  be  issued  by  the 
Service  subject  to  the  terms  and 
conditions  of  the  Multiple  Species 
Conservation  Program  Plan,  Subarea 
Plans,  and  individual  Implementing 
Agreements.  The  proposed  permits 
would  authorize  die  incidental  take  of 
up  to  85  species,  now  or  in  the  future, 
including  13  listed  animal  species:  the 
threatened  coastal  Califomia 
gnatcatcher.  western  snowy  plover 
(Charadrius  alexandrinus  nivosus),  bald 
eagle  [Haliaeetus  leucocephalus],  and 
red-legged  frog  (Rana  aurora  draytoni); 
and  the  endangered  Riverside  fairy 
shrimp  [Streptocephalus  wootoni),  San 
Diego  fairy  shrimp  [Branchinecta 
sandiegonensis),  Califomia  brown 
pelican  {Pelecanus  occidentalis 
califomicus),  American  peregrine  falcon 
[Faico  peregrinus  anatum),  light-footed 
clapper  rail  (Rallus  hngirostris  levipes], 
Califomia  least  tem  (Sterna  antiUanim], 
southwestern  willow  flycatcher 
[Empidonax  trailUi  extimus),  least  Bell's 
vireo  [Vireo  bellii  pusillus),  and 
southwestern  arroyo  toad  {Bufo 
micToscaphus  califomicus).  Unlisted 
species  would  be  named  on  permits, 
with  incidental  take  becoming  effective 
concurrent  with  listing,  should  they  be 
listed  in  the  future.  Plants  also  would  be 
named  on  permits,  to  the  extent  that 
their  take  is  prohibited  under  the 
Endangered  Species  Act. 

Consistent  with  the  Department  of  the 
Interior's  "No  Surprises"  policy,  the 
plan  proponents  also  request  assurances 
of  no  further  land  or  financial 
compensation  for  the  85  species  covered 
by  the  plan:  13  listed  animals,  7  listed 
plants,  7  plant  species  proposed  for 
listing,  and  58  other  plant  and  animal 
species  within  the  planning  area.  The 
Multiple  Species  Conservation  Program 
Plan  is  designed  to  conserve  all  85 
species  according  to  standards  required 
for  species  listed  under  the  Endangered 
Species  Act. 

Although  the  Multiple  Species 
Conservation  Program  Plan  has  focxised 
on  coastal  sage  scrub  habitat,  in  keeping 
with  the  legislative  intent  of  the 
Califomia  Natural  Community 
Conservation  Planning  Act  of  1991  to 
protect  multiple  habitat  types,  the  plan 
proponents  propose  to  conserve  23 
additional  vegetation  types.  Species  not 
covered  by  the  plan  could  be  amended 
to  the  permit  in  the  futiue,  provided 
adequate  conservation  was  provided 
and  following  a  public  review  process. 
For  vegetation  communities  that  are 
sufficiently  conserved  by  the  plan,  the 
Service  and  California  C>epartment  of 


Fish  and  Game  (together  referred  to  as 
wildlife  agencies)  would  provide  (using 
all  of  their  legal  authorities  and  subject 
to  the  availability  of  appropriated  funds) 
for  the  conservation  and  management  of 
habitat  for  an  uncovered  species  at  a 
level  which  would  allow  the  species  to 
be  amended  to  the  permit  should  the 
species  become  listed.  For  vegetation 
communities  that  are  significantly 
conserved  by  the  plan,  the  wildlife 
agencies  and  permittees  would 
contribute  in  partnership  toward 
conservation  and  management  needed 
to  amend  such  species  to  the  permit. 
Seventeen  of  the  24  vegetation  types  are 
sufficiently  or  significantly  conserved 
by  the  plan. 

The  Multiple  Species  Conservation 
Program  planning  area  (excluding 
military  land)  encompasses 
approximately  554,300  acres  (900 
square  miles),  of  which  about  297,600 
acres  (54  percent)  remain  as  natural 
habitats  that  are  subject  to  intense 
development  pressure.  Take  would  be 
authorized  on  approximately  173,700 
acres  of  vacant  land,  of  which  130,000 
acres  is  habitat  and  43,700  acres  is 
disturbed  or  agricultural  land. 

The  plan  proponents  propose  to  avoid 
and  minimize  take  through  local  land- 
use  regidation,  environmental  review, 
and  resource  protection  guidelines  that 
limit  encroachment  onto  sensitive 
biological  resources.  Unavoidable  take 
would  be  mitigated  by  establishing  a 
preserve  of  approximately  171,900  acres 
within  the  boimdaries  of  a  Multiple 
Habitat  Planning  Area  containing  24 
vegetation  communities.  Lands  would 
be  acquired  from  willing  sellers. 
Preserve  lands  that  are  publicly  owned 
would  be  managed  according  to 
comprehensive  long-term  management 
plans  that  would  address  issues  such  as 
fire  management,  grazing  management, 
control  of  predators  and  exotic  species, 
recreation/public  access  management, 
and  vegetative  restoration  and 
reintroduction. 

The  preserve  would  be  assembled 
incrementally  in  conjunction  with 
development.  All  private  and  public 
development  projects  that  impact 
habitats  of  covered  species  would 
individually  fund  their  own  mitigation 
actions  to  protect  other  habitats  in  the 
preserve.  Participating  local 
governments  would  manage  existing 
public  lands  in  conformance  with  the 
plan.  Local  jurisdictions  also  would 
acquire  and  manage  13,000  acres  of 
additional  lands  (a  small  p>ercentage  of 
the  preserve)  through  a  regional  funding 
source  that  must  be  approved  by  the 
voters.  To  complement  the  preserve, 
and  help  assure  that  regional  ecosystem 
management  goals  are  met,  the  Federal 
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and  State  governments  would  conserve ' 
and  manage  36,510  acres  of  existing 
lands  and  acquire  and  manage  13,500 
additional  acres  as  part  of  the  preserve. 

Under  the  proposed  action,  section 
10(a)(1)(B)  permits  would  be  issued  by 
the  Service  subject  to  the  terms  and 
conditions  of  the  Multiple  Species 
Conservation  Program  Plan,  Subarea 
Plans,  and  Implementing  Agreements. 
The  proposed  permits  would  authorize 
the  incidental  take  of  85  species,  as 
described  above.  Should  take 
authorizations  be  approved  in 
conjunction  with  the  Multiple  Species 
Conservation  Program  Plan,  each 
jurisdiction  would  then  exercise  its 
land-use  review  and  approval  powers  in 
accordance  with  its  Implementing 
Agreement.  Subarea  Plan  and  the 
Multiple  Species  Conservation  Program 
Plan.  The  five  percent  limit  on  interim 
loss  of  coastal  sage  scrub  while  plans 
are  being  developed,  imposed  as  part  of 
the  Natiiral  Community  Conservation 
Planning  Program  and  special  section 
4(d)  rule  for  the  Coastal  California 
gnatcatcher,  would  be  replaced  by  the 
conditions  of  each  jiirisdiction's  permit 
and  Implementing  Agreement. 

Derelopment  of  the  Final 
Envtromnental  Impact  Report/ 
Statement 

To  assure  compliance  with  the 
purpose  and  intent  of  the  National 
Environmental  Policy  Act  and  the 
California  Environmental  Quality  Act, 
the  final  Environmental  Impact  Report/ 
Statement  was  developed  cooperatively 
by  the  U.S.  FUh  and  Wildlife  Service 
Carlsbad  Field  Office  (lead  Federal 
agency)  and  the  City  of  San  Diego  (lead 
local  agency).  On  March  6,  1995,  the 
Service  published  in  the  Federal 
Register  a  Notice  of  Intent  to  prepare  a 
joint  Environmental  Impact  Report/ 
Statement  (60  FR  12246).  This  notice 
also  advertised  a  joint  public  scoping 
meeting,  held  March  15. 1995.  The 
scoping  process  was  initiated  in 
accordance  with  the  National 
Environmental  Policy  Act  to  solicit 
comments  from  a  variety  of  Federal, 
State,  and  local  entities  on  issues/ 
alternatives  to  be  addressed  in  the 
Environmental  Impact  Repwrty 
Statement.  On  May  12,  1995.  a  Notice  of 
Availability  of  the  draft  Environmental 
Impact  Report/ Statement  was  published 
in  the  Federal  Register  (60  FR  25734). 
The  initial  45-day  comment  period  was 
extended  to  60  days  (60  FR  32990). 
Public  comments  resulted  in  changes  to 
the  Multiple  Species  Conservation 
Program  Plan,  necessitating  new 
analyses  in  the  draft  Environmental 
Impact  Report/Statement.  On  August  30, 
1996,  a  Notice  of  Availability  of  the 


recirculated  draft  Environmental  Impact 
Report/Statement,  and  notice  of  receipt 
of  an  application  from  the  City  of  San 
Diego  for  an  incidental  take  permit 
associated  with  the  Multiple  Species 
Conservation  Program  was  published  in 
the  Federal  Register  (61  FR  45983).  hi 
response  to  requests  for  extensions,  this 
45-day  comment  period  also  was 
extended  to  60  days  (61  FR  54675). 

The  Service  received  119  letters  of 
comment  on  the  permit  application  and 
recirculated  draft  Environmental  Impact 
Report/Statement.  Issues  included:  (1) 
Species  analysis  approach,  (2)  adequacy 
of  preserve  design  and  linkages,  (3) 
species  and  habitat  assurances,  (4) 
biological  monitoring  criteria  and 
performance  measures,  (5)  agricultural,  * 
grazing,  and  mining  issues,  (7)  requests 
for  sf>ecific  changes  to  subarea  plans,  (8) 
alternatives,  (9)  revisions  to  the  draft 
Implementing  Agreement.  (10) 
economic  impacts,  and  (11)  length, 
complexity,  and  organization  of  the 
documents,  among  other  issues.  Copies 
of  all  comments  received  and  responses 
to  those  comments  are  available  for 
public  review  (see  ADDRESSES).  The 
recirculated  draft  Environmental  Impact 
Report/Statement,  draft  Multiple 
Species  Conservation  Program  Plan, 
draft  City  of  San  Diego  Subarea  Plan, 
and  draft  City  of  San  Diego  and  model 
Implementation  Agreements  have  been 
revised,  where  appropriate,  based  on 
public  comments.  Subarea  Plans  for  the 
other  jurisdictions  and  the  Otay  Water 
ENstrict  will  be  revised  prior  to  approval 
under  the  Multiple  Species 
Conservation  Program  Plan.  No  new 
issues  or  additional  significant  impacts 
were  identified  as  a  result  of  public 
comment  on  the  draft  recirculated 
Environmental  Impact  Report/ 
Statement. 

Alternatives  Analyzed  in  the  Final 
Environmental  Impact  Report/ 
Statement 

Due  to  the  scale  of  the  Multiple 
Species  Conservation  Planning  Program, 
the  lead  agencies  assessed  various 
preserve  configuration  alternatives.  Five 
alternatives  were  advanced  for  detailed 
analysis  in  the  final  Environmental 
Impact  Report/Statement:  (1)  Proposed 
project  alternative  (approve  and 
implement  the  Multiple  Species 
Conservation  Program  Plan  that  would 
establish  a  preserve  within  the  Multi- 
Habitat  Planning  Area),  (2)  no  project/ 
no  action  alternative,  (3)  coastal  sage 
scrub  alternative,  (4)  biologically 
preferred  alternative,  and  (5)  public 
lands  alternative.  Each  alternative  was 
evaluated  for  its  potential  to  result  in 
significant  adverse  environmental 
impacts  and  the  adequacy  or 


inadequacy  of  the  proposed  measures  to 
avoid,  minimize,  and  substantially 
reduce  and  mitigate  such  negative 
effiscts. 

The  preferred  action  of  the  U.S.  Fish 
and  Wildlife  Service  is  approval  of  the 
Multiple  Species  Conservation  Program 
Plan  and  issuance  of  incidental  take 
permits  with  the  mitigating, 
minimizing,  and  monitoring  measures 
outlined  in  the  proposed  project 
alternative.  (See  Background  section  for 
a  description  of  this  alternative.) 

Under  the  no  action  or  no  project 
alternative,  the  regional  Multiple 
Species  Conservation  Program  Plan 
would  not  be  implemented. 
Jurisdictions  would  either  avoid  take  of 
listed  species  within  the  planning  area 
or  apply  for  individual  permits  under 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended,  on  a 
project-by-project  basis.  Existing  land 
use  and  environmental  regulations 
would  apply  to  all  projects  proposed 
within  t£te  planning  area.  Existing 
regulatory  practices  require  mitigation 
for  impacts  to  sensitive  species  and 
habitats  resulting  in  lands  being  set 
aside  for  open-space  preservation. 
Analyses  indicate  that  the  amount  of 
land  potentially  conserved  within  the 
Multiple  Species  Conservation  Program 
planning  area  under  the  no  action 
alternative  would  be  similar  to  that 
conserved  under  the  proposed  action 
(Multiple  Habitat  Planning  Area). 
However,  under  the  no  action 
alternative,  greater  habitat  fragmentation 
would  likely  occur  because  the  lands  set 
aside  for  open-space  preservation  would 
not  be  assembled  in  coordination  with 
a  regional  preserve  design. 

The  coastal  sage  scrub  alternative 
would  conserve  84,900  acres  and  26 
species.  This  alternative  would  include 
21  vegetation  types,  providing  adequate 
protection  for  2  typtes,  neither  of  which 
is  rare. 

The  biologically  preferred  alternative 
would  conserve  167,000  acres  and  73 
species.  This  alternative  would  include 
24  vegetation  types,  adequately 
protecting  9.  Of  these  9  vegetation  types, 
7  are  considered  rare. 

The  public  lands  alternative  would 
conserve  147,000  acres  and  35  species. 
This  alternative  would  include  24 
vegetation  types  and  adequately  protect 
6,  all  6  of  which  are  rare. 

The  underlying  goal  of  the  proposed 
project  alternative  is  to  implement 
ecosystem-based  conservation  measures 
aimed  at  the  protection  of  multiple 
species  and  multiple  vegetation  types 
on  a  regional  scale;  while 
acconunodating  compatible 
development.  The  Multiple  Species 
Conservation  Program  Plan  would  result 


in  the  implementation  of  a 
comprehensive  preserve  strategy  for 
coastal  sage  scrub  and  related  vegetation 
types  in  the  subregion,  that  is  expected 
to  provide  long-term  benefits  to  the 
coastal  California  gnatcatcher  and  84 
other  covered  species  and  their  habitats. 
The  Service  intends  to  approve  the 
Multiple  Species  Conservation  Plan,  the 
City  of  San  Diego  Subarea  plan,  and 
issue  an  incidental  take  permit  to  the 
City  of  San  Diego.  Should  the  other  plan 
proponents  submit  permit  applications, 
these  applications  would  be  announced 
in  the  Federal  Register  in  the  future. 
This  notice  is  provided  purauant  to 
regulations  implementing  the  National 
Environmental  Policy  Act  (40  CFR 
1506.6).  Publication  of  the  Record  of 
Decision  and  issuance  of  a  {>ennit  to  the 
Qty  of  San  Diego  will  occur  no  sooner 
than  30  days  from  the  date  of  this 
notice. 

Dated:  March  24, 1997. 
Themaa  J.  Dwyor, 

Acting  Regional  Director,  Region  I,  Portland, 

Oregon. 

(FR  Doc.  97-7908  Filed  3-27-97;  8:45  am) 

■LUNQCOOC  4310-M-P 


Buraau  of  Land  Management 
(NV-03O-143(MI1:  N-6066q 

Legal  Description  of  Lands  Transferred 
Pursuant  to  ttte  National  Forest  and 
Public  Lands  of  Nevada  Enhancement 
Act  of  1968;  Correction 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  land  description  published  as  FR 
Doc.  89-27518  in  the  Federal  Register, 
54  FR  48659-48664,  November  24, 
1989,  of  the  public  lands  transferred  to 
the  Forest  Service  purauant  to  Public 
Law  100-550,  October  28. 1988. 

On  page  48660,  colunm  2,  line  22 
from  the  bottom  of  the  column,  which 
reads  "Sec.  10,  WV2NWV«,  SEV*;"  u 
hereby  corrected  to  read  "Sec.  10. 
SEV*;". 

Willism  K.  Stowers, 
Lands  Team  Lead. 
(FR  Doc.  97-7891  Filed  3-27-«7;  8:45  am) 

BMXMQ  CODE  4SKM4C-P 


[ID-MO-1020-01] 

Resource  Advisory  Council;  Heating 
Location  and  Time 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 


,  Committee  Act  of  1972  (FACA).  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM) 
council  meeting  of  the  Upper  Snake 
River  Districts  Resource  Advisory 
Council  will  be  held  as  indicated  below. 
The  agenda  includes  a  discussion  from 
the  "Wayne  Elmore"  team  and  a  field 
tour  to  view  riparian  areas.  All  meetings 
are  open  to  the  public.  The  public  may 
present  written  comments  to  the 
council.  Each  formal  council  meeting 
will  have  a  time  allocated  for  hearing 
public  comments.  The  public  comment 
period  for  the  council  meeting  is  listed 
below.  Depending  on  the  number  of 
persons  wishing  to  comment,  and  time 
available,  the  time  for  individual  oral 
comments  may  be  limited.  Individuals 
who  plan  to  attend  and  need  further 
information  about  the  meetings,  or  need 
special  assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Debra 
Kovar  at  the  Shoshone  Resource  Area 
Office,  P.O.  Box  2-B,  Shoshone^  ID 
83352,  (208)  886-7201. 

DATE  AND  TWE:  Date  is  April  23,  1997, 
starts  at  8:00  a.m.  at  the  Lincoln  Inn  in 
Gooding,  Idaho.  Public  comments  from 
10:00  a.m.-10:30  a.m.  on  April  23, 1997. 

SUPPLEMENTARY  INFORMATION:  Th«j 
purpose  of  the  council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with  the 
management  of  the  public  lands. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Debra  Kovar,  Shoshone  Resource  Area 
Office,  P.O.  Box  2-B,  Shoshone,  ID 
83352,  (208)  886-7201. 

Dated:  March  19, 1997. 
Howard  Hedrick, 
Acting  District  Manager. 
(FR  Doc.  97-7894  FUed  ^27-97;  8:45  am] 
BIUJNO  OOOC  4aM-Qa-P 


[UT-040-143a-01:  UTU-«28771 

Notice  Of  Realty  Action;  Recreation 
and  Public  Purpoaes  (RAPP)  Act 
Classification;  Utah 

SUMMARY:  The  following  public  lands, 
located  near  the  city  of  St.  George  in 
Washington  County,  Utah,  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Washington  County  Water 
Conservancy  District  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.): 

Sak  Lake  Meridiaa.  Utah 
T.  41  S.,  R.  14  W.. 


Sec.  23,  S*/tNEV4SEV4.  N>/<tSEV«SEV4. 

N'/iSWV«SEV«SEV4, 

SEV4SWV«SEV«SE'/i,  SEV4SEy4SEV4; 
Sec.  24.  SWV4NW>/«SWy4. 

W>/iSEV4NWV4SWV4. 

SEV4SEV«NWV«SWV«,  SWV4SWV4, 

W'/jSEV4SWV«; 
Sec.  25.  Lots  3  tfaxough  6. 

NEV4SWV4NWV4.  NV«iSEy4NWV4. 

E'/iSWV4SEV4NWV4.  SEV4SEV4NWV4. 

E'/jW»/iNEV4SWV«.  W»/^W'/«iSEV4SWy4; 
Sec.  26.  Lots  17.  20  and  21: 
Sec.  34,  Lots  3  and  4,  SWy4SEy4; 
Sec.  35,  Lote  5  through  9. 12  (TRACT  37), 

13,  and  16  through  18,  W'/2E'/jNWV4, 

NEV«SWy«.  SWV4NWV4SEV4, 

SV2SEV4NWV4SEV«.  SEy4SEy4NEV4, 

NEV4NEy4SEV4,  SyiNEy4SEy4; 
T.  42  S.,  R  14  W., 
Sec.  3,  Lou  17  and  19; 

containing  880.26  acres,  more  or  less. 

SUPPLBIKNTARY  MFORMATKM:  The 

Washington  County  Water  Conservancy 
District  proposes  to  incorporate  and 
manage  these  public  lands  as  part  of  the 
Quail  Creek  Recreation  Area.  These 
lands  are  not  needed  for  Federal 
purposes.  Leasing  or  conveying  title  to 
these  public  lands  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  public  interest. 

The  lease  or  patent,  when  issued, 
would  be  subject  to  the  following  terms, 
and  conditions: 

Reservations  to  the  United  States: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  U.S.  Geological  Survey's  stream 
gauging  station  authorizing  under  right- 
of-way  reservation,  serial  number  UTU- 
71170. 

Subject  to  the  following  third  party 
rights-of-way  (R/W)  grants: 

1.  Washington  County  Water 
Conservancy  District's  Quail  Creek 
Reservoir  dam,  main  access  and 
spillway  roads  and  power  lines 
authorized  under  B/W  grant,  serial 
number  UTU-51374. 

2.  Washington  County  Water 
Conservancy  District's  utility  corridor 
authorized  under  R/W  grant,  serial 
number  UTU-55675. 

3.  St  George  City  Corporation's  water 
treatment  facility  and  pipeline 
authorized  under  R/W  grant,  serial 
number  UTU-60051. 

'  4.  Utah  Department  of 
Transportation's  Quail  Creek  access 
road  authorized  under  R/W  grant,  serial 
number  UTU-68590. 
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5.  Pacificorp's  power  transmission 
line  authorized  under  R/W  grant,  serial 
number  UTU-54580. 

6.  City  of  St.  George's  water  pipeline 
authorized  under  R/W  grant,  serial 
number  UTU-65448. 

7.  U.S.  West  Communication's 
telephone  line  authorized  under  R/W 
grant,  serial  number  UTU-60037. 

Detailed  information  concerning  this 
action  is  available  at  the  ofBce  of  the 
Bureau  of  Land  Management,  Dixie 
Resource  Area  OfBce,  345  E.  Riverside 
Drive,  St  George,  Utah  84790. 

This  notice  terminates,  in  its  entirety, 
the  proposed  R&PP  Act  classification 
published  on  May  16.  23  and  30. 1984 
in  the  Spectrum. 

Upon  publication  of  this  notice  in  the 
Fedoral  Register,  the  land  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  leasing  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  classification,  leasing  or 
conveyance  of  the  land  to  the  Area 
Manager,  Dixie  Resource  Area  OfBce. 

Classification  Comments:  Interested 
parties  may  submit  conunents  involving 
the  suitability  of  the  lands  for  a 
recreation  area.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
Washington  County  Water  Conservancy 
E)istrict's  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directiy  related  to 
the  suitability  of  the  land  for  recreation 
and  public  purposes. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice. 

Dated:  March  17, 1997. 
1awamD.ChM^ 

Ana  hkmagBr. 

|FR  Doc.  97-7899  Filed  3-27-97;  8:45  am] 
lOOOC  «*1«-0O-lt 


[ES-a60-1910-0(M041]  ES-48660.  Group 
99,  Arkansas 

Notice  of  Rling  of  Plat  of  Survey; 
Artcansas 

The  plat  of  the  dependent  resurvey  of 
the  north  boundary,  a  portion  of  the  east 
boundary,  a  portion  of  the  subdivisional 
lines,  and  the  subdivision  of  certain 
sections  of  Township  15  North,  Range 
19  West.  Fifth  Principal  Meridian 
Arkansas,  will  be  officially  filed  in 
Eastern  States,  Springfield,  Virginia  at 
7:30  a.m..  on  April  28, 1997. 

The  survey  was  requested  by  the 
National  Park  Service. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management.  7450  Boston  Boulevard. 
Springfield.  Virginia  22153,  prior  to 
7:30  a.m..  April  28.  1997. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fae  of  $2.75  per 
copy. 

Date:  March  14, 1997. 
Stephen  G.  Koprh. 

Chief  Cadastral  Surveyor. 

IFR  Doc.  97-7895  Filed  3-27-97;  8:45  am) 

SaXSia  COM  471»46-M 


Bureau  of  Reciamation 

Review  of  Exiating  Coordinaled  Long- 
Range  Operating  Criteria  for  Colorado 
River  Reaervoirs 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Bureau  of  Reclamation 
will  be  conducting  a  public  meeting  for 
a  preliminary  review  of  the  comments 
received  on  the  review  of  the  1970 
Criteria  for  Coordinated  Long-Range 
Operation  of  Colorado  River  Reservoirs 
(Qiteria).  Members  of  the  Reclamation 
review  team  will  be  available  to  discuss 
the  comments  and  Reclamation's 
analyses  and  responses  to  the  key 
issues,  and  to  receive  any  additional 
input  from  the  public  regarding  the 
analyses  and  resjKmses.  In  addition  to 
the  public  meeting.  Reclamation  will 
extend  a  final  comment  period  through 
May  16. 1997. 

As  part  of  the  Criteria  review. 
Reclamation  has  incorporated  an  active 
public  involvement  process  that 
includes  all  interested  stakeholders. 
This  pubUc  process  is  designed  to 
solicit  comments  on  Criteria  provisions 
that  may  need  revision  as  the  result  of 
actiial  operating  experience,  and  to 
disclose  the  results  of  the  analysis. 


Reclamation  published  a  notice  in  the 
Federal  Register  on  October  31. 1996. 
asking  for  written  comments  and 
announcing  two  public  meetings  to  be 
held  in  November  and  December  1996. 
Detailed  written  comments  were 
received  from  17  interested  agencies 
and  the  two  public  meetings  provided 
Reclamation  with  numerous  issues, 
comments,  and  concerns  regarding 
possible  changes  to  the  Criteria. 

DATE  AND  LOCATION:  The  public  meeting 
will  be  held  at  the  following  time  and 
location: 

Las  Vegas,  Nevada — Tuesday,  April 
22. 1997.  at  12  noon  at  McCarran 
Airport.  Commissioners  Meeting  Room. 
5th  Floor,  Main  Terminal. 


FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Moore.  Bureau  of  Reclamation. 
125  South  State  Sb-eet,  Room  6107,  Salt 
Lake  City,  Utah  84138-1102  telephone 
(801)  524-3702.  or  Jayne  Harkins, 
Bureau  of  Reclamation,  P.O.  Box  61470. 
Boulder  City.  Nevada  89005,  telephone 
(702)  293-8190. 

SUPPLEMBITARY  INFORMATKM:  The  1970 
Criteria  for  Coordinated  Long-Range 
Operation  of  Colorado  River  Reservoirs, 
promulgated  pursuant  to  Public  Law 
90-537.  were  published  in  the  Federal 
Register  on  June  10. 1970.  The  Criteria 
provided  for  the  coordinated  long-range 
operation  of  the  reservoirs  constructed 
and  operated  under  the  authority  of  the 
Colorado  River  Storage  Project  Act.  the 
Boulder  Canyon  Project  Act,  and  the 
Boulder  Canyon  Project  Adjustment  Act 
for  the  purposes  of  complying  with  and 
carrying  out  the  provisions  of  the 
Colorado  River  Compact,  the  Upper 
Colorado  River  Basin  Compact,  and  the 
Mexican  Water  Treaty. 

The  1970  Criteria  specified  that  a 
formal  review  take  place  at  least  once 
every  five  years  witii  participation  by 
such  Colorado  River  Basin  state 
representatives  as  each  Governor  may 
designate,  and  other  parties  and 
agencies  as  the  Secretary  of  the  Interior 
may  deem  appropriate.  Public  Law  90- 
537  allows  the  Secretary,  as  a  result  of 
actual  operating  experience  or 
unforeseen  circumstances,  to  modify  the 
Criteria  to  better  accomplish  the 
purposes  of  the  two  basin  compacts  and 
the  Mexican  Water  Treaty.  The 
Commissioner  of  Reclamation  is  the 
authorized  agent  of  the  Secretary  for  the 
purpose  of  conducting  and  coordinating 
this  review. 

This  is  the  fifth  review  of  the  Criteria 
conducted  since  its  initial  promulgation 
in  1970.  Previous  reviews  of  the  Qriteria 
were  initiated  in  1975,  1980,  1985,  and 
1990.  They  resulted  in  no  changes  to  the 
operating  Criteria. 


Dated:  March  25, 1997. 
Eluid  L.  Maftinez. 

Commissioner,  Bureau  of  Reclamation. 
(FR  Doc.  97-7948  Filed  3-27-97;  8:45  am) 
aaUNQ  CODE  431S-S4-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  Na  96-42] 

Bruce  A.  Ames,  M.D.;  Revocation  of 
Registration 

On  July  22. 1996,  the  Deputy 
Assistant  Administrator,  OfBce  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Bruce  A.  Ames,  M.D. 
(Respondent),  of  Redding.  California, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration 
AA5878422,  and  deny  any  pending 
applications  for  registration  as  a 
practitioner  pursuant  to  21  U.S.C.  823(f) 
and  824(a)(3),  for  reason  that  he  is  not 
currentiy  authorized  to  handle 
controlled  substances  in  the  State  of 
California. 

On  August  19, 1996,  Respondent  filed 
a  timely  request  for  a  hearing'  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  On  August  21, 1996,  Judge 
Bittner  issued  an  Order  for  Prehearing 
Statements.  On  August  26,  1996,  the 
Government  filed  a  Motion  for 
Simimary  Disposition,  alleging  that 
effective  May  12, 1995,  the  Medical 
Board  of  California  (Board)  placed 
Respondent's  license  to  practice 
medicine  in  the  State  of  California  on 
probation  for  five  years,  prohibited  him 
from  handling  controlled  substances, 
and  ordered  him  to  surrender  his  DEA 
Certificate  of  Registration.  In  his 
response  to  the  Government's  motion. 
Respondent  asserted  various  defenses. 
However,  Respondent  did  not  deny  that 
the  Board  prohibited  him  from  handling 
controlled  substances. 

On  October  28,  1996,  Judge  Bittner 
issued  her  Opinion  and  Reconmiended 
Decision,  finding  that  Respondent 
lacked  authorization  to  handle 
controlled  substances  in  the  State  of 
California;  granting  the  Government's 
Motion  for  Summary  Disposition;  and 
recommending  that  Respondent's  DEA 
Certificate  of  Registration  be  revoked. 
Neither  party  filed  exceptions  to  her 
opinion,  and  on  December  3, 1996, 
Judge  Bittner  transmitted  the  record  of 
these  proceedings  to  the  Acting  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  iteentiretyv'i  '^^ 


and  pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting   ' 
Deputy  Administrator  adopts,  in  hdl. 
the  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judce.  ^ 

The  Acting  Deputy  Administrator 
finds  that  effective  May  12, 1995,  the 
Board  revoked  Respondent's  license  to 
practice  medicine  in  the  State  of 
California,  but  stayed  the  revocation  and 
placed  Respondent's  license  on 
probation  for  five  years  subject  to 
various  terms  and  conditions.  One  of 
these  terms  is  that  "Respondent  shall 
not  prescribe,  administer,  dispense, 
order  or  possess  any  controlled 
substances  as  defined  in  the  California 
Uniform  Controlled  Substances  Act"  In 
addition,  "Respondent  is  prohibited 
from  practicing  medicine  until  [he] 
provides  documentary  proof  *   •   •  that 
[his]  DEA  permit  has  been  surrendered 
to  the  Drug  Enforcement  Administration 
for  cancellation  *  *  *."  Therefore,  the 
Acting  Deputy  Administrator  finds  that 
Respondent  is  not  currentiy  authorized 
to  handle  controlled  substances  in  the 
State  of  California. 

The  DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  business.  21  U.S.C. 
802(21),  823(0,  and  824(a)(3).  This 
prerequisite  has  been  consistentiy 
upheld.  See  Dominick  A.  Ricci.  M.D.,  58 
Fed.  Reg.  51,104  (1993);  James  H. 
Nickens,  M.D.,  57  Fed.  Reg.  59.847 
(1992);  Roy  E.  Hardman,  M.D.,  57  Fed. 
Reg.  49,195  (1992).  In  the  instant  case, 
the  record  indicates  that  Respondent  is 
not  ciurentiy  authorized  to  handle 
controlled  substances  in  the  State  of 
California.  As  Judge  Bittner  notes,  "[i]t 
is  equally  clear  that  because  Respondent 
lacks  this  state  authority.  Respondent  is 
not  currentiy  entitied  to  a  DEA 
registration." 

Judge  Bittner  also  properly  granted 
the  Government's  Motion  for  Summary 
Disposition.  Here,  the  parties  did  not 
dispute  the  fact  that  Respondent  was 
unauthorized  to  handle  controlled 
substances  in  California.  Therefore,  it  is 
well-settied  that  when  no  question  of 
material  fact  is  involved,  a  plenary, 
adversary  administrative  proceeding 
invol^^ng  evidence  and  cross- 
examination  of  witnesses  is  not 
obligatory.  See  Phillip  E.  Kirk.  M.D..  48 
Fed.  Reg.  32.887  (1983).  aff'd  sub  nom 
Kirk  v.  Mullen,  749  F.2d  297  (6th  Cir. 
1984);  A/LRfi  V.  IntemotjonaJ 
Associt^tioarof  Badge,  Structural  and 


Ornamental  Ironworkers,  AFL-QO,  549 
F.2d  634  (9th  Cir.  1977);  United  States 
V.  Consolidated  Mines  B-  Smelting  Co., 
44  F.2d  432  {9th  Cir.  1971). 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C  823 
and  824  and  28  C.F.R.  0.100(b)  and 
0.104.  hereby  orders  that  DEA 
Certificate  of  Registration  AA5878422. 
previously  issued  to  Bruce  A.  Ames. 
M.D.,  be,  and  it  hereby  is,  revoked.  The 
Acting  Deputy  Administrator  further 
orders  that  any  pending  applications  for 
renewal  of  such  registration  be.  and  they 
hereby  are,  denied.  This  order  is 
effective  April  28,  1997. 

Dated:  March  14, 1997. 
JasMS  S.  Milfonl, 
Acting  Deputy  Administrator. 
[FR  Doc.  97-7883  Filed  3-27-97;  8:45  am] 
SaUNO  OOOC  4410-Ot-M 


Importer  of  ControHad  SulMtancas; 
Notice  of  Registration 

By  Notice  dated  August  21, 1996,  and 
published  in  the  Federal  Register  on 
September  3.  1996,  (61  FR  46488). 
Calbiochem-Novabiochem  Corporation, 
10394  Pacific  Center  Court.  Attn: 
Receiving  Inspector,  San  Diego, 
California  92121-4340.  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  renew  its 
registration  to  import  small  quantities  of 
the  listed  controlled  substances  to  make 
reagents  for  distribution  to  the 
biomedical  research  community  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Tetrahydrocannabinols  <7370) 

Mescaline  (7381)  

Amphetamine  (1100) 

Phencydidine(7471) „ 

Phenylacetone  (B501)  

Cocaine  (9041)  

1 
1 

II 
II 
II 
II 

No  request  for  a  hearing  was  filed 
concerning  Calbiochem-Novabiochem 
Corporation's  1996  application  for 
renewal  of  its  registration.  However,  by 
Notice  dated  July  5, 1995.  Calbiochem- 
Novabiochem  Corporation  made 
application  to  the  Drug  Enforcement 
Administration  pEA)  to  renew  its 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above.  Notice  of  this  application  was 
published  in  the  Federal  Register  on 
July  13. 1995  (60  FR  36165).  A 
registered  manufiacturer  filed  a  request 
for  a  hearing  with  respect  to 
amphetamine  for  the  laOi  aj^lication. 
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The  action  on  Calbiochem- 
Novabiochem  Corporation's  1995 
application  to  import  amp>hetamine  was 
docketed  before  Administrative  Law 
Judge  (ALJ)  Mary  Ellen  Bittner. 
By  letter  to  the  ALJ,  dated  August  31. 

1995,  the  registered  manufacturer 
withdrew  its  request  for  a  hearing  based 
on  Calbiochem-Novabiochem 
Corporation's  agreement  to  withdraw  its 
application  to  be  registered  with  DEA  to 
manuiiactiu^  amphetamine.  The  ALJ 
terminated  the  administrative 
proceeding  on  October  2. 1995.  As  of 
October  1.  1996,  Calbiochem- 
Novabiochem  Corporation  has  not  filed 
a  request  for  withdrawal  of  its  1995 
application  for  registration  as  a  bulk 
manufacturer  of  amphetamine  and, 
therefore,  DEA  did  not  process  that 
application.  By  letter  dated  October  25, 

1996,  Calbiochem-Novabiochem 
Corporation's  request  that  amphetamine 
be  deleted  hvm  its  1996  renewal 
application  for  registration. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  Calbiochem- 
Novabiochem  Corporation  is  consistent 
with  the  public  interest  and  with  United 
States  obUgations  under  international 
treaties,  conventions,  or  protocols  in 
effect  on  May  1, 1971,  at  this  time. 
Therefore,  piu^uant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1311.42,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above  with  the  exception  of 
amphetamine  (1100). 

Dated:  February  26. 1997. 
G«BB  R.  HaisUp. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  97-7878  Filed  3-27-97;  8:45  ami 
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[Doctol  No.  96-401 

Charles  R.  Qrlffln,  Jr.,  D.D.S. 
Revocation  of  Registration 

On  August  15, 1996,  the  Eteputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Charles  R.  Griffin,  Jr., 
D.D.S.  (Respondent),  of  Tucson, 
Arizona,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  BG4084593, 
and  deny  any  pending  applications  for 
registration  as  a  practitioner  pursuant  to 


21  U.S.C.  823(f)  and  824(a)(3),  for  reason 
that  he  is  not  currently  authorized  to 
practice  dentistry  in  the  State  of 
Ariz6na. 

Respondent  timely  requested  a 
hearing,  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  On  October  21,  1996. 
Judge  Bittner  issued  an  Order  for 
Prehearing  Statements.  On  October  30. 
1996,  the  Government  filed  a  Motion  for 
Summary  Disposition,  alleging  that 
effective  May  12,  1995,  the  Arizona 
State  Board  of  Dental  Examiners  (Board) 
revoked  Respondent's  license  to 
practice  dentistry,  and  as  a  result. 
Respondent  is  not  currently  authorized 
to  handle  controlled  substances  in  the 
State  of  Arizona.  Respondent  did  not 
file  a  response  to  the  Government's 
motion.  However,  in  his  letter 
requesting  a  hearing.  Respondent  did 
not  dispute  that  he  was  not  authorized 
to  handle  controlled  substances,  but 
rather  asked  for  a  postponement  of  the 
revocation  proceeding  since  he  is 
seeking  reinstatement  of  his  license 
either  by  judicial  action  or  by  approval 
of  his  application  for  reinstatement  with 
the  Board. 

On  November  27, 1996,  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Decision,  finding  that  Respondent 
lacked  authorization  to  handle 
controlled  substances  in  the  State  of 
Arizona;  granting  the  Government's 
Motion  for  Summary  Disposition;  and 
recommending  that  Respondent's  DEA 
Certificate  of  Registration  be  revoked. 
Neither  party  filed  exceptions  to  her 
opinion,  and  on  January  8.  1997,  Judge 
Bittner  transmitted  the  record  of  these 
proceedings  to  the  Acting  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  full, 
the  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge. 

Tne  Acting  Deputy  Administrator 
finds  that  by  Order  dated  May  12, 1995. 
the  Board  revoked  Respondent's  license 
to  practice  dentistry  in  the  State  of 
Arizona.  Like  Judge  Bittner.  the  Acting 
Deputy  Administrator  finds  it 
reasonable  to  infer  that  because 
Respondent  is  not  licensed  to  practice 
dentistry  in  Arizona,  he  is  also  not 
authorized  to  handle  controlled 
substances  in  that  State. 

DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  re^trant 


is  without  state  authority  to  handle 
controlled  substances  in  the  State  in 
which  he  conducts  business.  21  U.S.C 
802(21),  823(fl,  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Dominick  A.  Ricci,  M.D.,  58 
Fed.  Reg.  51,104  (1993);  James  H. 
Nickens,  M.D.,  57  Fed.  Reg.  59.847 
(1992);  Roy  E.  Hardman.  M.D..  57  Fed. 
Reg.  49.195  (1992).  Since  the  record  is 
clear  that  Respondent  is  not  authorized 
to  handle  controlled  substances  in  the 
State  of  Arizona,  as  Judge  Bittner  notes, 
"[i]t  is  equally  clear  that  *  •  • 
Respondent  is  not  currently  entitled  to 
a  DEA  registration." 

Judge  Bittner  also  properly  granted 
the  Government's  Motion  for  Sununary 
Disposition.  Here,  the  parties  did  not 
dispute  the  fact  that  Respondent  was 
unauthorized  to  handle  controlled 
substances  in  Arizona.  Thnefore,  it  is 
well-settled  that  when  no  question  of 
material  fact  is  involved,  a  plenary, 
adversary  administrative  proceeding 
involving  evidence  and  cross- 
examination  of  witnesses  is  not 
obligatory.  See  Phillip  E.  Kirk,  M.D.,  48 
Fed.  Reg.  32,887  (1983),  afFd  sub  nom 
Kirk  V.  Mullen,  749  F.2d  297  (6th  Cir. 
1984);  NLRB  v.  International 
Association  of  Bridge,  Structural  and 
Ornamental  Ironworkers,  AFL-CIO,  549 
F.2d  634  (9th  Cir.  1977);  United  States 
V.  Consolidated  Mines  &■  Smelting  Co., 
44  F.2d  432  (9th  Cir.  1971). 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28 CFR.  0.100(b)  and 
0.104,  hereby  orders  that  DEA 
Certificate  of  Registration  BG4084593, 
previously  issued  to  Charles  R.  Griffin. 
Jr..  D.D.S..  be.  and  it  hereby  is.  revoked. 
The  Acting  EJeputy  Administrator 
further  orders  that  any  pending 
applications  for  renewal  of  such 
registration  be.  and  they  hereby  are 
denied.  This  order  is  effective  April  28, 
1997. 

Dated:  March  14, 1997. 
lamei  S.  Milibrd, 
Acting  Deputy  Administrator. 
IFR  Doc.  97-7882  Filed  3-27-97;  8:45  am) 
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Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pvusuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  November 
22,  1996,  Johnson  &  Johnson 
Pharmaceutical  Partners,  HC-02  State 
Road  933,  KMO.l  Mamey  Ward,  HC-02 
Box  19250,  Gurabo.  Puerto  Rico  00778- 


9629,  made  application  by  renewal, 
which  was  received  for  processing 
February  14, 1997,  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacttirer  of 
sufentanil  (9740),  a  basic  class  of 
controlled  substance  in  Schedule  n. 

The  firm  plans  to  manufacture  the 
listed  controlled  substance  for  bulk 
distribution  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington,  D.C  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  May  27. 
1997. 

Dated:  February  28, 1997. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  97-7879  Filed  3-27-97;  8:45  am) 

BaXJNG  CODE  441(M»-M 

[DockM  No.  95-25] 

Jesus  R.  Juarez,  M.D.  Revocation  of 
Registration 

On  February  27. 1995.  the  Deputy 
Assistant  Administrator,  Office  of 
Division  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Jesus  R.  Juarez,  M.D. 
(Respondent),  of  Fresno,  California, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration 
B)0925290,  and  deny  any  pending 
applications  for  renewal  of  such 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  Order  to  Show  Cause 
alleged  as  grounds  for  the  proposed 
action  that  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest  pursuant  to  21  U.S.C. 
824(a)(4),  and  that  pursuant  to  21  U.S.C. 
824(a)(2),  Respondent  had  been 
convicted  of  a  controlled  substance 
related  felony  offense. 

Respondent,  through  counsel,  filed  a 
timely  request  for  a  hearing,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehearing 
procedures,  a  hearing  was  held  on 
February  27  and  28, 1996,  in  Fresno. 
California.  After  the  hearing,  both 
parties  submitted  proposed  findings  of 


fact,  conclusions  of  law  and  argument 
On  July  24. 1996.  while  the  matter  was 
still  pending  before  Judge  Bittner, 
coimsel  for  the  Government  filed  a 
Motion  for  Summary  Disp>osition, 
alleging  that  Respondent  is  currently 
without  authority  to  handle  controlled 
substances  in  the  State  of  California. 
The  motion  was  supported  by  a  copy  of 
the  Proposed  Decision  of  an 
Administrative  Law  Judge  for  the 
Medical  Board  of  California 
recommending  that  Respondent's  state 
license  to  practice  medicine  be  revoked, 
and  by  a  copy  of  the  Decision  of  the 
Medical  Board  dated  July  10, 1996, 
adopting  the  Proposed  E>ecision 
effective  August  9,  1996. 

Respondent  filed  a  response  to  the 
Government's  Motion  for  Summary 
Disposition  on  August  15, 1996,  stating 
that  the  Medical  Board's  decision  was 
not  yet  final  because  Respondent  had 
petitioned  for  a  rehearing,  and  if 
imsuccessful,  would  seek  judicial 
review  of  the  Medical  Board's  action. 
Respondent,  however,  did  not  deny  that 
he  was  currently  without  authority  to 
handle  controlled  substances  in  the 
State  of  California. 

Thereafter,  on  August  21, 1996,  Judge 
Bittner  issued  her  Opinion  and 
Recommended  [Decision,  finding  that 
based  upon  the  evidence  before  her. 
Respondent  lacked  authorization  to 
handle  controlled  substances  in  the 
State  of  California  and  therefore,  he  was 
not  entitled  to  a  DEA  registration  in  that 
state;  granting  the  Government's  Motion 
for  Summary  Disposition;  and  ^ 
reconunending  that  Respondent's 
application  for  DEA  registration  be 
denied.  Neither  party  filed  exceptions  to 
her  opinion,  and  on  Septeml>er  23, 
1996,  Judge  Bittner  transmitted  the 
record  of  these  proceedings  to  the 
Deputy  Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  C.F.R.  1316.67, 
hereby  issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

The  Acting  Deputy  Administrator 
finds  that  on  June  20, 1996.  an 
Administrative  Law  Judge  for  the 
Medical  Board  of  California 
recommended  that  Respondent's  license 
to  practice  medicine  in  the  State  of 
California  be  revoked.  On  July  10,  1996, 
the  Medical  Board  of  California  adopted 
the  Proposed  Decision  of  the 
Administrative  Law  Judge  effective 
August  9, 1996.  As  Judge  Bittner  noted, 
it  is  reasonable  to  infer  "that  because 
(Respondent]  is  not  authorized  to 
practice  medicine,  he  is  also  not 
authorized  to  handle  controlled 
substances."  Respondent  argues  that  the 


revocation  of  his  license  to  practice 
medicine  in  the  State  of  California  is  not 
yet  final  because  he  is  seeking  a 
rehearing  before  the  Medical  Board. 
However,  Respondent  does  not  'dispute 
that  he  is  currently  without  authority  to 
handle  controlled  substances  in 
California. 

The  DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  business.  21  U.S.C 
801(21),  823(f),  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Dominick  A.  Ricci,  M.D.,  58 
Fed.  Reg.  51,104  (1993);  James  H. 
Nickens.  M.D..  57  Fed.  Reg.  59.847 
(1992);  Roy  E.  Hardman,  M.D..  57  Fed. 
Reg.  49,195  (1992).  Accordingly,  the 
Acting  Deputy  Administrator  concurs 
with  Judge  Bittner's  conclusion  that 
Respondent  is  not  currently  authorized 
to  handle  controlled  substances  in  the 
State  of  California  and  therefore  is  not 
entitled  to  a  DEA  registration  in  that 
state.  The  Acting  Deputy  Administrator 
concurs  with  Judge  Bittner's 
recommendation  that  Respondent's 
application  be  denied,  but  also  finds 
that  Respondent's  DEA  registration  must 
be  revoked  based  upon  his  lack  of 
authorization  to  handle  controlled 
substances  in  California. 

The  Acting  Deputy  Administrator 
finds  that  Judge  Bittner  properly  granted 
the  Government's  Motion  for  Summary 
Disposition.  Here,  the  parties  did  not 
dispute  the  fact  that  Respondent  was 
unauthorized  to  handle  controlled 
substances  in  California.  Therefore,  it  is 
well-settled  that  when  no  question  of 
material  fact  is  involved,  a  plenary, 
adversary  administrative  proceeding 
involving  evidence  and  cross- 
examination  of  witnesses  is  not 
obligatory.  See  Dominick  A.  fUcci.  M.D., 
supra,  (finding  it  well  settled  that  where 
there  is  no  question  of  material  fact 
involved,  a  plenary,  adversarial 
administrative  hearing  was  not 
required.);  see  also  Phillip  E.  ICirk,  M.D., 
48  Fed.  Reg.  32,887  (1983),  aff'd  sub 
nom  Kirk  v.  Mullen,  749  F.2d  297  (6th 
Cir.  1984);  NLRB  v.  International 
Association  of  Bridge,  Structural  and 
Ornamental  Ironworkers,  AFL-CIO,  549 
F.2d  634  (9th  Cir.  1977). 

The  Acting  Deputy  Administrator 
concludes  that  because  Respondent  is 
not  entitled  to  a  DEA  registration  due  to 
his  lack  of  state  authorization  to  handle 
controlled  substances,  it  is  unnecessary 
to  address  whether  Respondent's 
registration  should  be  revoked  based 
upon  the  groimds  alleged  in  the  Order 
to  Show  Cause. 
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Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BJ0925290.  previously 
issued  to  Jesus  R.  Juarez,  M.D.,  be.  and 
it  hereby  is,  revoked.  The  Acting  Deputy 
Administrator  further  orders  that  any 
pending  apphcations  for  the  renewal  of 
such  registration  be,  and  they  hereby 
are,  denied.  This  order  is  effective  April 
28, 1997. 

Dated:  Maicli  14, 1997. 
JamM  S.  MUfitrd. 
Acting  Deputy  Administrator. 
|FR  Doc.  97-7881  Filed  3-27-97;  8:45  am] 

MUJNQ  CODE  4410-0«-M 


Importation  of  Controlled  Substances; 
Notlcs  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Tide  21,  Code  of  Federal 
Regidations  (CFR),  notice  is  hereby 
given  that  on  December  13.  1996,  Knight 
Seed  Company,  Inc..  151  W.  126th 
Street.  Bumsville.  Minnesota  55337. 
made  application,  which  was  received 
for  processing  January  29, 1997,  to  the 
Drug  Enforcement  Administration  to 
renew  its  registration  as  an  importer  of 
marihuana  (7360),  a  basic  class  of 
controlled  substance  in  Schedule  I. 

This  application  is  exclusively  for  the 
importation  of  marihuana  seed  which 
%vill  be  rendered  non-viable  and  used  as 
bird  seed. 

Any  manufact\irer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate.  to  the  Eteptity  Assistant 
Administrator,  Office  of  Diveaion 
Control,  Drug  Enlorcement       ,.        ..  .,- 


Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Raster 
Representative  (CCR),  and  must  be  filed 
no  later  than  (30  days  from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23,  1975),  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b),  (c).  (d),  (e),  and  (0 
are  satisfied. 

Dated:  February  21, 1997. 

Gene  R.  Haialip. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

|FR  Doc.  97-7874  Filed  3-27-97;  8:45  am) 

■UMaCOOE  4410-0«-M 


Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled  ' 
substance  in  Schedide  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufactiire  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Tide  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  January  27, 1997, 
Mallinckrodt  Chemical,  Inc., 
Wallinckrodt  &  Second  Streets,  St. 
Louis,  Missouri  63147,  made 
application  by  renewal  which  was 
received  for  processing  on  March  4, 
1997,  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Coca  Leaves  (904(9  „ „.... 

Opium,  raw  (9600) u. 

Optum  poppy  (9650) 

Poppy  Straw  Concentrate  (9670) 


Schedule 


The  firm  plans  to  import  the  listed 
controlled  substances  to  manufacture 
bulk  finished  products. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Acting  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington.  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  April  28, 1997. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23,  1975),  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Acting  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b),  (c).  (d),  (e).  and  (f) 
are  satisfied. 

Dated:  March  14, 1997. 

Terrance  W.  Woodworth. 

Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  97-7877  Filed  3-27-97;  8:45  am] 
aiUJNQ  CODE  441»-0»-H 


Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  11  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  acco^ance  with  Section 
1311.42  of  Tide  21,  Code  of  Federal 
Regufations  (CFR),  notice  is  hervfay  , 


given  that  on  January  17, 1997,  Sigma 
dlhemical  Company,  Subsidiary  of 
Sigma-Aldrich  Company,  3500  Dekalb 
Street,  St.  Louis,  Missouri  63118,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Dmg 

Schedule 

Cathinone  (1235) 

1 

Methcalhinone  (1237) 

1 

Fenethylline  (1503) 

1 

Aminorex  (1585)     

1 

iWlethaqualone  (2565)  

1 

Alpha-Ethyltryptamine  (7249)  

1 

Ibogaine  (7260)  » 

1 

Lysergic  acid  diethylamide  (7315) 

1 

Marihuana  (7360)  

1 

Tetrahydrocannabinols  (7370) 

1 

Mescaline  (7381) „ 

1 

4-Bromo-2,5- 

1 

dimethoxyamphetamine  (7391). 

4-Bromo-2,5- 

1 

dimethoxyphenethylamine 

(7392). 

4-MethyK2.5- 

1 

dmiethoxyamphetaniine  (7395). 

2,5-Diniethoxyamphetafnine 

1 

(7396). 

3,4-Methylenedioxyamphetamine 

1 

(7400). 

N-Hydroxy-3,4- 

1 

methy1enedk)xyamphetanriine 

(7402). 

3,4-Methy1enedioxy-N- 

1 

ethytamphetamine  (7404). 

3,4- 

1 

MethylenednxymettiamphetarTv 

ine  (7405). 

4-Methoxyamphetamine  (7411) .... 

1 

Butotenine  (7433)  

1 

DiethvttrvDtamine  (7434)  

1 

Dimethyltryptamine  (7435)  ,^.. 

1 

Psilocybin  (7437) 

1 

Psitocvn  (7438) 

1 

N-Ethyl-1  -phenyteydohexytomine 

1 

(7455). 

1  -i  1  -Phenylcyclohexyl)pyrrohdine 

1 

(7458). 

1-{1-(2-Thienyl)cyctohexyl]    piper- 

1 

idine  (7470). 

Etorphine  (except  HCI)  (9056)  

1 

Diferwxin  (9168)  

1 

Heroin  (9200) 

1 

Morphin»-t^<«ide  (9307) „ 

1 

Normomhine  (9313)  

1 

Etonitazene  (9624)  

1 

1-MethyM-phenyl-4- 

1 

propionoxypipendine  (9661). 

3-MethvKentanvl  (9813)  

1 

Alpha^nethytfentanyl  (9814) 

1 

Beta-hydroxyfentanyl  (9830)  

1 

Anphetamine  (1100)  

II 

Metharmhetarrane  (1105)  

II 

Pentotarbital  (2270) 

II 

Secobarbital  (2315) 

II 

Glutethimide  (2550) 

II 

PhencycMine  (7471)  

II 

1 -Piperidinocyciohexane- 

11 

carbonitrile  (PCC)  (8603). 

AnIorMne  (9020) 

11 

Cocainc^{9041 )  ...«....~,.~~.....~..... 

II 

Drug 

Tropacbcaine  (9045)  

Codeine  (9050) 

Diprenorphine  (9058) 

Benzoylecgonine  (9180) 

Ethylmorphine  (9190)  

Meperidine  (9230)  ~ 

Methadone  (9250) 

Dextropropoxyphene.   buk   (non- 
dosage  forms)  (9273). 

Morphine  (9300)  

Oxymorphone  (9652) „ 

Alfentanil  (9737)  

Sufentanil  (9740) 

Fentanyl  (9801)  


Schedule 


The  firm  plans  to  repackage  and  offer 
as  pure  standards  controlled  substances 
in  small  milUgram  quantities  for  drug 
testing  and  analysis. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  appUcation  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47.  Any  such  comments, 
objections,  or  requests  for  a  hearing  may 
be  addressed  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  April  28, 1997. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d).  (e),  and  (0-  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23, 1975),  all  appUcants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  832(a)  and  21 
CFR  1311.42  (a),  (b),  (c).  (d).  (e),  and  (f) 
are  satisfied. 

Dated:  February  28, 1997. 
Gene  R.  Haklip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Doc  97-7875  Filed  3-27-97;  8:45  am] 

MUMQ  COM  4411 


Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  die 
Attorney  General  shall,  prior  to  issuing 
a  registration  imder  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  priw 
to  issuing  a  regidation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  February  19, 1997,  Stepan 
Ck>mpany,  Natural  Products  Department, 
100  W.  Hunter  Avenue.  Maywood,  New 
Jersey  07607,  made  appUcation  by 
renewal  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  coca  leaves  (9040)  a  basic 
class  of  controlled  substance  in 
Schedule  II. 

The  firm  plans  to  import  coca  leaves 
to  manufactiu«  bulk  controlled 
substances. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
appUcation  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  appUcation  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintupUcate,  to  the  Acting  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice,  Washington,  D.C 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  April  28. 1997. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  appUcants  fcH- 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  n  are  and  wiU  continue  to  be  required 
to  demonstrate  to  the  Acting  IDeputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b).  (c),  (d).  (e).  and  (fl 
are  satisfied. 
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Dated:  March  14.  1997. 
TemuKS  W.  Woodwoctk. 
Acting  Deputy  Assistant  Administrator.  Office 
of  Diversion  Control.  Drug  Enforcement 
Administration. 

IFR  Doc.  97-7876  Filed  3-27-97;  8:45  am] 
■UMO  COM  441»-0»-M 


Manufacturer  of  Controlled 
Sut>stance8;  Notice  of  Application 

P\irsuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  February  19. 
1997,  Stepan  Company,  Natural 
Products  Department.  100  W.  Hunter 
Avenue,  Maywood,  New  Jersey  07607, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Cocaine  (9041)  

Benzoylecgooine  (9180) 

II 
II 

The  firm  plans  to  manufacture  bulk 
cocaine  for  distribution  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Acting  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration.  United  States 
Department  of  justice,  Washington.  D.C. 
20537.  Attention:  DEA  Federal  Register 
Representative  (CCR).  and  must  be  filed 
no  later  than  May  27. 1997. 

Dated:  March  14,  1997. 
Tamnca  W.  Woodworth. 

Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control.  Drug  Enforcement 
A  dministration . 

(FR  Doc.  97-7880  Filed  3-27-97;  8:45  am] 
MJJNQ  CODE  441*-0*-M 


John  C.  Turtoy,  W.  U.D.;  Denial  of 
Application 

On  July  1. 1996,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  PEA),  issued  an  Order 
to  Show  Cause  to  John  C.  Turley,  ID, 
MJ).,  of  Memphis.  Tennessee,  notifying 
him  of  an  opportunity  to  show  cause  as 
to  why  DEA  should  not  deny  his 
application  for  a  DEA  Certificate  of 
Registration  as  a  practitioner  pursuant 
to  21  U.S.C  823(0,  as  being  inconsistent 
with  the  public  intoest  The  order  also 


notified  Dr.  Turley  that  should  not 
request  for  a  hearing  be  filed  within  30 
days,  his  hearing  right  would  be  deemed 
waived. 

The  DEA  mailed  the  show  cause  order 
to  Dr.  Turley  at  the  address  listed  on  his 
application  for  registration. 
Subsequently,  the  DEA  received  a 
signed  receipt  showing  that  the  order 
was  received  on  July  8,  1996.  No  request 
for  a  hearing  or  any  other  reply  was 
received  by  the  DEA  from  Dr.  Turley  or 
anyone  purporting  to  represent  him  in 
this  matter.  Therefore,  the  Acting 
Deputy  Administrator,  finding  that  (1) 
thirty  day^  have  passed  since  the  receipt 
of  the  Order  to  Show  Cause,  and  (2)  no 
request  for  a  hearing  having  been 
received,  concludes  that  Dr.  Turley  is 
deemed  to  have  waived  his  hearing 
right.  After  considering  relevant 
material  from  the  investigative  file  in 
this  matter,  the  Acting  Deputy 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  C.F.R. 
1301.54(e)  and  1301.57. 

The  Acting  Deputy  Administrator 
finds  that  an  investigation  in  1986  by 
the  Memphis  Metro  Narcotics  Unit 
revealed  that  beginning  in  at  least  1984, 
Dr.  Turley  issued  prescriptions  to  three 
individuals  for  Dilaudid.  a  Schedule  n 
controlled  substance,  in  exchange  for 
sexual  favors  and/or  cash  and  for  no 
legitimate  medical  purpose.  Sometimes, 
Dr.  Turley  issued  the  prescriptions  to 
one  of  the  individuals  using  the  names 
of  her  husband  or  son. 

In  June  1990,  a  local  police 
department  arrested  an  individual  who 
attempted  to  fill  a  prescription  for 
Lorcet,  a  Schedule  III  controlled 
substance,  bearing  Dr.  Turley's  name  as 
the  prescribing  physician.  It  was 
believed  that  the  prescription  was 
forged.  Subsequently,  Dr.  Turley 
verified  that  he  bad  in  fact  issued  the 
prescription  to  the  individual,  and 
therefore  all  charges  against  the 
individual  were  dismissed.  The 
individual  then  agreed  to  cooperate  in 
an  investi^tion  of  Dr.  Turley. 

The  individual  indicated  that 
commencing  in  late  1986  or  early  1987, 
he  began  receiving  controlled 
substances  and/or  prescriptions  for  such 
substances  from  Dr.  Turley  in  exchange 
for  various  items  such  as  televisions, 
stereos,  automobile  alarms,  and  guns. 
On  July  19,  1990,  the  individual,  while 
being  monitored  by  Federal  agents,  gave 
Dr.  Turley  two  fully  automatic  machine 
guns  with  silencers  in  exchange  for  100 
Ultragesic  capsules,  a  Schedule  III 
controlled  substance. 

As  a  result,  on  August  29. 1990.  an 
information  was  filed  in  the  United 
States  District  Court  for  the  Western 
District  of  Tennessee  charging  Dr. 


Turley  with  one  count  of  unlawful 
distribution  of  a  controlled  substance  in 
violation  of  21  U.S.C.  841(a)(1)  and  two 
counts  of  unlawful  receipt  and 
possession  of  a  firearm.  On  February  19, 
1991.  following  his  guilty  plea,  Dr. 
Turley  was  convicted  of  all  three  counts 
and  sentenced  to  six  months 
imprisonment  as  to  each  count  to  run 
concurrently,  followed  by  three  years  of 
Supervised  released  and  was  fined 
$13,000.00.  As  part  of  the  plea 
agreement,  no  charges  would  be  brought 
against  Dr.  Turley  for  his  unlawful 
prescribing  of  Dilaudid  to  the  three 
individuals  in  exchange  for  sexual 
favors. 

On  August  3^,  1990,  Dr.  Turley 
surrendered  his  previous  DEA 
Certificate  of  Registration,  and  on 
September  19, 1990,  the  Tennessee 
Board  of  Medical  Examiners  (Board) 
issued  an  Order  summarily  suspending 
his  license  to  practice  medicine  in  the 
State  of  Tennessee.  The  Board  found 
that  emergency  action  was  necessary  "to 
prevent  [Dr.  Turley]  from  continuing  his 
repeated  and  dangerous  prescribing  of 
addictive  or  contra-indicated  controlled 
substances  and  to  stop  his  criminal 
behavior  involving  the  dispensing  or 
prescribing  of  controlled  substances  for 
illegal  reasons."  On  February  14. 1992. 
the  Board  ordered  that  Dr.  Turley's 
medical  license  remain  suspended  for  at 
least  six  months.  Thereafter,  on  July  27, 
1992,  the  Board  reinstated  Dr.  Turley's 
license  to  practice  medicine,  placing 
him  on  probation  for  two  years  and 
ordering  him  to  maintain  a  contract 
with  the  Tennessee  Medical 
Foundation's  Impaired  Physicians 
Program  for  two  years.  Subsequently,  on 
September  14. 1994.  the  Board 
terminated  Dr.  Turley's  probation,  and 
as  a  result.  Dr.  Turley's  medical  license 
is  unrestricted. 

Pursuant  to  21  U.S.C.  823(f),  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration,  if  he  determines  that  the 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  the  following  factors  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  bodrd  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable.  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 


(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  be  denied. 
See  Henry  f.  Schwarz,  Jr.,  MJ).,  Docket 
No.  88-42,  54  FR  16.422  (1989). 

Regarding  bctor  one,  the 
recommendation  of  the  appropriate  state 
licensing  board,  the  Acting  Deputy 
Administrator  finds  that  while  serious 
action  was  taken  against  I>r.  Turley's 
Tennessee  medical  license  in  the  past, 
this  license  is  currently  unrestricted. 
The  Acting  Deputy  Administrator  also 
finds  however,  that  an  unrestricted 
medical  license  is  not  dispositive  of 
whether  an  applicant's  registration  with 
DEA  is  in  the  public  interest. 

As  to  Dr.  Turley's  experience  in 
dispensing  controlled  substances,  it  is 
undisput^  that  Dr.  Turley  seriously 
abused  his  privileges  as  a  DEA 
registrant.  He  dispensed  controlled 
substances  on  numerous  occasions  for 
no  legitimate  medical  purpose  and  in 
exchange  for  sexual  favors  and 
merchandise. 

Regarding  factors  three  and  four,  the 
record  is  clear  that  Dr.  Turley  was 
convicted  of  one  count  of  unlawful 
distribution  of  controlled  sulwtances  in 
violation  of  21  U.S.C.  841(a)(1).  This 
conviction  was  the  result  of  the 
exchange  of  Ultragesic  capsules  for  the 
two  machine  guns  with  silencers. 
However,  it  is  evident  that  Dr.  Turley 
failed  to  comply  with  21  U.S.C 
841(a)(1)  on  numerous  other  occasions. 
He  dispensed  Dilaudid,  an  extremely 
addictive  and  dangerous  substance,  to  at 
least  three  individuals  for  no  legitimate 
medical  purpose  in  exchange  for  sexual 
favors.  In  addition,  he  dispensed  a 
variety  of  controlled  substances  to  an 
individual  for  no  legitimate  medical 
purpose  in  exchange  for  merchandise. 

Tne  Acting  Deputy  Administrator 
concludes  that  Dr.  Turley's  past 
behavior  as  a  DEA  registrant  was 
reprehensible.  There  is  no  indication 
that  he  can  now  be  trusted  to 
responsibly  handle  controlled 
substances,  and  therefore  Dr.  Turley's 
registration  with  DEA  would  be 
inconsistent  with  the  public  interest 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C. 
823,  and  28  C.F.R.  0.100(b)  and  0.104, 
hereby  orders  that  the  application 
submitted  by  John  C.  Turley,  m,  M.D. 
for  a  DEA  Certificate  of  Ref^tiation  be. 


and  it  hereby  is,  denied.  This  order  is 
effective  April  28, 1997. 

Dated:  March  14, 1997. 
Jamn  S.  Milfod. 

Acting  Deputy  Administrator. 

[FR  Doc.  97-7884  Filed  3-27-97;  8:45  am] 
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NATIONAL  BANKRUPTCY  REVIEW 

Maoting 

agency:  National  Bankruptcy  Review 

Commission. 

ACTION:  Notice  of  public  meeting. 


;  AND  DATE:  Thursday.  April  17, 
1997;  8:00  a.m.  to  5:30  p.m.  and  Friday, 
April  18, 1997;  8:00  a.m.  to  5:00  p.m. 
PLACE:  Ninth  Circuit  Court  of  Appeals 
Courtroom,  United  States  Courthouse — 
Room>«15, 1010  Fifth  Avenue,  Seattle. 
Washington.  The  handicap  entrance  is 
located  at  the  Sixth  Avenue  side  of  the 
building. 

STATUS:  The  meeting  will  be  open  to  the 
public. 

NOTICE:  At  its  public  meeting,  the 
Commission  will  consider  general 
administrative  matters  and  substantive 
agenda  items  including  consumer 
bankruptcy,  mass  torts  and  future 
claims,  and  Chapter  12;  Commission 
working  groups  will  consider  the 
following  substantive  matters:  Chapter 
11,  consumer  bankruptcy,  government, 
service  to  the  estate  and  ethics,  and 
small  business/ partnership/single  asset 
real  estate.  An  open  forum  session 
devoted  to  issues  related  to  consumer 
bankruptcy  for  public  participation  is 
tentatively  planned  to  be  held  on  April 
17, 1997  from  8:15  a.m.  to  10:30  a.m.  In 
addition,  an  open  forum  session 
devoted  to  issues  related  to  the  United 
States  Trustee  Program  for  public 
particiftation  will  tentatively  be  held  on 
April  18, 1997  from  4:00  p.m.  to  4:30 
p.m.  This  will  be  followed  by  a  general 
open  forum  session  for  public 
participation  that  will  tentatively  be 
held  on  April  18,  1997  from  4:30  p.m. 
to  5:00  p.m.  Dates  and  times  for  the 
open  forum  sessions  may  be  subject  to 
change. 

SUPPLBeiTARY  MFOMIATXM:  Any 
individual  or  organization  who  wants  to 
make  an  oral  presentation  to  the 
National  Bankruptcy  Review 
Commission  concerning  the 
Commission's  statutory  responsibilities 
may  do  so  at  the  open  forum  sessions. 
Persons  who  would  like  to  make  an  oral 
presentation  to  the  Commission  at  the 
open  forum  sessions  should  register  in 
advance  by  contacting  the  National 


Bankruptcy  Review  Commission  at 
(202)  273-1813  no  later  than 
Wednesday.  April  16. 1997  before  5:00 
p.m.  EST  and  providing  name, 
organization  (if  applicable),  address  and 
phone  number,  or  may  register  in 
person  at  the  National  Bankruptcy 
Review  Commission  registration  desk  at 
the  meeting  site  by  providing  name, 
organization  (if  applicable),  address  and 
phone  nimiber.  If  the  volume  of  requests 
to  speak  at  the  open  forum  sessions 
exceeds  the  time  available  to 
accommodate  all  such  requests,  the 
speakers  will  be  chosen  on  the  basis  of 
order  of  registration. 

Oral  presentations  will  be  limited  to 
five  minutes  per  speaker.  Persons 
speaking  at  the  open  forum  sessions  are 
requested,  but  not  required,  to  supply 
twenty  (20)  copies  of  their  written 
statements  prior  to  their  presentations  to 
the  National  Bankruptcy  Review 
Commission,  Thurgood  Marshall 
Federal  Judiciary  Building,  One 
Columbus  Circle,  N.E..  Suite  5-130, 
Washington.  DC  20544.  Written 
submissions  are  not  subject  to  any 
limitations. 

CONTACT  PERSONS  FOR  FUfTTHBt 
MFORMATION:  Contact  Susan  Jensen- 
Cnnlclin  or  Carmelita  Pratt  at  the 
National  Bankruptcy  Review 
Commission,  Thurgood  Marshall 
Federal  Judiciary  Building,  One 
Columbus  Circle,  N.E.,  Suite  5-130. 
Washington,  D.C  20544:  Telephone 
Number  (202)  273-1813. 
Snaan  Jenaan-ronklin, 
Deputy  Counsel. 
[FR  Doc  97-7944  Filed  3-27-97;  8:45  ami 


SECURITIES  AND  EXCHANGE 
COMMSSKM 

laauar  Delisting;  Notica  of  Application 
to  WttlKlraw  From  Listing  and 
Ragistration;  (Tima  Wamar.  Inc., 
ConMnon  Stodc,  $.01  Par  Value;  Rights 
to  Purchaaa  Sartas  A  Partidpattng 
Cumulattva  Prafarrad  Stodt)  FUad  No. 
1-122S9 

March  24. 1997. 

Time  Warner.  Inc.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities 
("Securities")  &t>m  listing  and 
registration  on  the  Pacific  Exchange 
("PCX"). 
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The  reasons  alleged  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
followine: 

According  to  the  Company,  the  Board 
of  Directors  of  the  Company  has 
requested  management  reduce  the 
Company's  operating  costs,  hi  that 
regard,  the  Company  has  carefully 
reviewed  its  expenditures.  It  has  been 
determined  that  the  benefit  of  continued 
listing  on  the  PCX  does  not  justify  the 
approximate  annual  cost  to  the 
Company. 

Any  interested  person  may,  on  or 
before  April  14, 1997,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Conunission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretoiy. 

|FR  Doc.  97-7869  Filed  3-27-97;  8:45  am] 
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Delisting;  Notice  of  Applicetion 
To  Withdraw  From  Listing  and 
Registration;  (TPC  CorpcKation. 
Common  Stock,  $.01  Par  Value)  Hie 
No.  1-10718 

March  24, 1997. 

TPC  Corporation  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Seciirity") 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  frtim 
listing  and  registration  include  the 
following: 

Accoroing  to  the  Company  the  Board 
of  Directors  approved  the  listing  of  the 
Security  on  the  New  York  Stock 
Exchange.  ("NYSE").  The  Security 
became  effective  on  the  NYSE  on 
December  12, 1996.  The  principal 
reason  for  the  Board  of  Directors  to 
approve  the  new  listing  was  its  concern 


about  the  current  positioning  of  the 
Security  on  the  Amex. 

Any  interested  person  may,  on  or 
before  April  14,  1997  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secntary. 

(FR  Doc.  97-7870  Filed  »-27-97;  8:45  am) 
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[WelBMi  No.  34-38430;  RIe  No.  SR-NASO- 
96-48] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Changes  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to:  (1)  Rule  4770 
of  the  SOES  Rules,  Regarding  the  Fees 
Ctiarged  for  Executions  ar>d 
Cancellation  of  Orders  Entered  in 
SOES,  and  (2)  Rule  7010,  Related  to 
Charges  for  Orders  and  Cancellation  of 
Orders  Entered  Into  SelectNet 

March  21.  1997. 

On  December  16,  1996.  the  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  a  wholly 
owned  subsidiary  of  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association"),  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Secvuities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19b-4  thereunder.2  The  rule  change 
amends  NASD  Rule  4770  of  the  Small 
Order  Execution  System  ("SOES") 
Rules,  regarding  the  fees  charged  for 
execution  and  cancellation  of  orders 
entered  in  SOES,  and  amends,  NASD 
Rule  7010,  related  to  charges  for 
execution  and  cancellation  of  orders 
entered  into  SelectNet.  Notice  of  the 
proposed  rule  change,  together  with  the 
substance  of  the  proposal,  was  provided 
by  issuance  of  a  Commission  release 
and  by  publication  in  the  Federal 


Register.'  Forty-four  comment  letters 
were  received.  The  Commission  is 
approving  the  proposed  rule  change. 

I.  Description  of  Rule  Change 

The  NASD  and  Nasdaq  have 
evaluated  the  current  fee  structures  for 
SOES  and  the  SelectNet  system  that  will 
be  changed  to  accommodate  the  new 
SEC  rules  regarding  a  Nasdaq  market 
maker's  order  handling  obligations,  i.e.. 
Rule  llAcl-4  (the  customer  limit  order 
display  rule)  and  amended  Rule  llAcl- 
1  (amendments  to  the  quote  rule 
regarding  the  display  of  priced  orders 
entered  by  market  makers  or  specialists 
into  electronic  communications 
networks  ("ECNs"))  (collectively,  the 
"Order  Handling  Rules").*  The  NASD 
and  Nasdaq  have  determined,  as 
explained  below,  to  restructure  SOES 
and  SelectNet  fees  because  of  charges  to 
their  operation  as  addressed  in  recently 
approved  NASD  proposed  rule  changes 
stenuning  fixim  the  SEC's  new  rules. 

A.  SOES  Fees 

SOES  is  Nasdaq's  small  order 
execution  system  in  which  orders  of 
1 ,000  shares  or  less  are  automatically 
executed  against  available  Nasdaq 
market  makers.  In  a  separate  rule  filing, 
the  Commission  *  approved  on  a 
temporary  basis  for  a  limited  number  of 
stocks,  changes  allowing  market  makers 
to  comply  with  new  obligations  to 
display  customer  limit  orders  in  their 
quotations  and  to  execute  orders  at  such 
quotes  only  up  to  actual  displayed  size, 
as  opposed  to  an  artificial  "tier  size."  In 
addition,  among  other  changes,  the 
Commission  approved  a  proposal  to 
allow  market  makers  to  enter  customer 
market  and  marketable  limit  orders  into 
SOES,  unlike  the  previous  SOES  Rules, 
which  prohibited  market  maker  entry  of 
such  orders,  unless  the  market  makers 
self-preference  those  orders,  i.e.,  direct 
them  to  themselves. 

Because  the  Order  Handling  Rules 
change  the  current  approach  to  market 
maker  quoting  in  Nasdaq  securities  from 
a  pure  dealer-driven  quote  to  a  more 
order-driven  quote,  the  NASD  and 
Nasdaq  believe  that  the  disparate 
application  of  the  current  SOES  fee 
structure  to  the  market  maker  should  be 
changed  to  take  into  account  the  new 
process  by  which  quotes  are  established 
and  orders  are  executed.  Accordingly, 


M5US.C§78«(bXl). 
'17CFR240.19t>-«. 


>  Securities  Exchange  Act  Release  No.  38064 
(December  24.  1996).  62  FR  780  (January  6.  1997). 

*  See  Securities  Exchange  Act  Release  No. 
376I9A  (September  6.  1996).  61  FR  48290 
(September  12.  1996)  (Order  Handling  Rules 
Adopting  Release). 

>  See  Securities  Exchange  Act  Release  No.  38156 
(January  10.  1997).  62  FR  2415  (January  16.  1997) 
(publishing  approval  of  SR-NASD-96-43). 


the  NASD  and  Nasdaq  proposed  to  ' 
establish  a  charge  assessed  against  both 
sides  to  the  transaction  regardless  of  the 
size  of  the  transaction — both  the  order 
entry  firm  and  the  market  maker  will  be 
charged  for  the  execution  in  SOES. 
Under  the  new  fee  structure,  if  an  order 
entry  firm  or  a  market  maker  were  to 
enter  an  order  of  1 ,000  shares  into 
SOES,  and  that  order  was  executed 
against  a  single  market  maker,  the  firm 
entering  the  order  (whether  a  market 
maker  or  order  entry  firm)  would  be 
assessed  $0.50  and  the  market  maker 
executing  the  order  would  be  assessed 
S0.50.  If  a  SOES  order  entered  by  an 
order  entry  firm  were  executed  against 
multiple  market  makers,  the  order  entry 
firm  would  be  charged  a  single  $0.50  fee 
while  each  market  maker  participating 
in  the  executions  would  also  be  charged 
a  $0.50  fee. 

The  NASD  and  Nasdaq  proposed  this 
charge  against  both  parties  to  an 
execution  in  recognition  of  the  * 

significant  market  structure  changes 
caused  by  the  SEC  rules,  the  respective 
use  of  Nasdaq  facilities  to  support  SOES 
operations  by  both  market  makers  and 
order  entry  firms,  and  the  significant 
benefits  that  both  sides  of  the  trade 
receive  in  the  new  trading  environment 
in  SOES.  In  the  past,  the  quotations 
represented  solely  market  maker 
proprietary  interest.  In  the  new 
environment,  market  makers  may  be 
displaying  a  priced  order  under  the 
customer  limit  order  display  rule. 
Because  market  makers  may  be  quoting 
a  particular  price  to  attract  order  flow, 
it  is  appropriate  to  assess  them  a 
reasonable  fee  for  using  SOES  to  obtain 
executions. 

The  NASD  and  Nasdaq  believe  that 
the  fee  structure  is  fair  and  reasonable 
in  that  it  is  similar  to  transaction 
charges  assessed  in  the  securities 
industry  for  automatic  executions.  SOES 
provides  members  with  an  economically 
efficient  means  of  accessing  public 
quotations  and  executing  securities 
transactions  at  the  published  prices. 
Moreover,  Nasdaq  and  the  NASD 
believe  that  the  new  fee  structure 
equitably  allocates  charges  to  both  sides 
of  the  transaction  that  are  utilizing  the 
system,  both  of  whom  benefit  from  the 
execution  and  both  of  whom  consume 
resources  in  utilizing  the  system.  In  this 
new  trading  environment,  there  is  no 
reason  to  allocate  all  of  the  costs  in 
operating  SOES  to  the  market  maker. 
Instead,  the  more  equitable  allocation  of 
costs  is  to  charge  both  the  order  entry 
firm  and  the  order  execution  firm.  In 
this  way,  both  parties  to  the  transaction 
are  allocated  the  costs  that  Nasdaq 


incurs  in  developing  and  opmating  this 
system." 

B.  SOES  and  SelectNet  Cancellation 
Fees 

The  NASD  and  Nasdaq  also  proposed 
a  new  fee  related  to  cancellations 
entered  into  SOES  and  SelectNet' 
Orders  entered  into  either  system  that 
are  canceled  would  be  charged  $0.25 
each.  Neither  SOES  nor  SelectNet 
currently  have  an  order  cancellation  fee. 
Nasdaq,  however,  has  taken  note  of  the 
significant  number  of  orders  in  both 
systems  that  are  canceled,  sometimes 
with  seconds  of  order  entry.  By  way  of 
example,  on  one  day,  approximately 
161,400  SelectNet  orders  were  entered, 
of  which  approximately  125,600  were 
canceled.  Only  19,000  were  executed.  In 
SOES,  of  approximately  100,000  orders 
entered.  30.000  typically  are  canceled." 
Moreover,  many  cancellations  occur 
within  a  30  second  period  after  order 
entry.  For  example,  on  November  8. 
1996.  the  heaviest  user  of  SelectNet 
entered  70,000  orders,  and  canceled  a 
total  of  almost  64,000  orders,  of  which 
30,000  were  canceled  within  30  seconds 
of  order  entry.  Such  use  of  the  system 
requires  that  Nasdaq  be  configured  to 
handle  heavy  SOES  and  SelectNet  use 
without  resulting  executions.  In 
recognition  that  order  cancellations 
consume  significant  system  resources, 
Nasdaq  proposed  a  cancellation  fee  to 
allocate  equitably  the  communications 
and  systems  costs  associated  with  the 
Nasdaq  network  among  all  firms  that 
utilize  the  system. 


n.  Summary  of  Conmicats 

The  Commission  received  a  total  of 
forty-four  comment  letters  on  the 
proposal.  These  letters  were  from 
Instinet  Corporation  ("Instinet"),' 
Singer  Zamansky  LLP  ("Singer").*^ 
Momentum  Securities,  Inc. 
("Momentum"),'*  Grossman  &  Co. 


*  Under  NASD  Rules,  members  are  permitted  to 
either  abaoib  the  cocts  assessed,  or  to  pass  the  fee 
along  to  the  ultimate  customer. 

'  It  should  be  noted  that  SelectNet  fees  othermrise 
will  remain  as  currently  structured.  The  SelectNet 
transaction  foe  applies  to  both  sides  of  the 
transaction.  Moreover,  the  fee  will  apply  to  all 
parties  using  the  system,  including  electronic 
communications  networks  whose  priced  orders  are 
accessed  by  NASD  members  entering  orders  into 
SelectNet. 

*  DaU  hom  November  20. 1996. 

■  Letter  hom  Charles  R.  Hood.  Senior  Vice 
President  and  General  Counsel.  Instinet 
Corporation,  to  Jonathan  G.  Katz,  Secretary.  SEC. 
dated  January  10. 1997  ("Instinet  l^etter"). 

■°  l>etter  from  Linda  Lemer.  Esq..  Singer 
Zamansky  LLP,  to  Jonathan  G.  Katz,  Secretary.  SEC. 
dated  January  16, 1997  ("Singer  Letter"). 

>>  Letter  from  Elizabeth  Erwin.  President. 
Momentum  Securities,  to  Joiuthan  G.  Katz. 
Secretary.  SEC,  dated  January  27. 1997 
("MomMitum  Letter"). 


("Grossman").^'  David  K.  Whitcomb 
("Whitcomb"),"  and  A.J.  Michaels  & 
Co.,  LTD  ("A.J.  Michaels").**  The 
remaining  thirty-nine  comment  letters 
were  from  Castle  Securities  ("Castle") 
and  its  associated  persons,  all  of  which 
stated  their  agreement  with  the 
Whitcomb  Letter.**  The  NASD 
addressed  the  comments  in  a  letter  to 
the  staff.*" 

A.  SOES  Order  Entry  Fee 

Several  commenters  objected  to  the 
$0.50  fee  on  the  entry  of  an  order  into 
SOES  because  Nasdaq  did  not  justify  the 
fee  on  the  basis  of  Nasdaq's  cost  of 
running  the  System.*'  Nasdaq 
responded  that  the  shift  in  the  fees  is  a 
reallocation  of  the  $1.00  SOES  fee 
previously  approved  by  the  Commission 
as  reasonable  in  relation  to  the 
operation  of  the  SOES  system.*"  Nasdaq 
fiirther  states  that  while  allocating  the 
$1.00  fee  to  market  makers  only  may 
have  been  justified  when  the  quotes 
represented  only  a  market  maker's 
interest,  because  the  quotation  that  an 
order  entry  firm  is  accessing  through 
SOES  on  behalf  of  its  customer  may 
now  represent  an  order  from  another 
customer,  it  is  not  reasonable  to  impose 
a  fee  that  favors  one  set  of  customers 
over  another.*^ 

Several  commenters  expressed  the 
concern  that  the  reallocation  of  fees  may 
harm  customers  that  currenUy  use  SOES 
to  obtain  executions  because  it  will  be 
more  cosUy  to  execute  their  orders 


"  Latter  hom  Dennis  Grossman.  President. 
Grossman  k  Co.  Investment  Management,  to 
Jonathan  G.  KaU.  Secretary,  SEC,  dated  January  27. 
1997  ("Grossman  Letter"). 

"  Letter  horn  David  K.  Whitcomb.  Professor  of 
Finance,  Graduate  School  of  Management,  Rutgers 
University,  to  Jonathan  G.  Katz,  Secretary.  SEC 
dated  January  17, 1997  ("Whitcomb  l^etter"). 

>4  Letter  from  Michael  F.  Frey,  President.  A.). 
Michaels  &  Co..  LTD..  to  Jonathan  G.  Katz. 
Secretary.  SEC  dated  January  29. 1997  ("A.). 
Michaels  Latter"). 

"  Letters  from  Michael  T.  Sludar,  Mary  B.  Nolan. 
Leslie  S.  Roth.  Raymond  Snediker.  Melissa  Coez, 
Noel  Meeks.  Ray  Postle,  Teresa  Herbert.  Wycliffc 
Falconer.  Victor  Soare,  Glenn  Perkins.  Edward  R. 
Namer,  E)aniel  Ledven.  Ira  Karaba.  William  W. 
Curran.  M.  Hammarstron.  George  Herbert,  Celestine 
Pugliese,  Louis  A.  Farley.  Fausto  Pugliese.  Uewlyn 
Reid.  Frank  Ferrar.  Robert  Stewell.  Robert 
Robertson,  Christine  Achatz.  Georgene  Deluca. 
Joaaph  Giordano,  Frank  Giraco,  Paul  Giraldi,  Dale 
Morisco,  Shakespeare  Newsome.  CharUe  Rauch. 
Qndy  SareUs.  Nick  Abadiotakis.  Harry  W.  Zacher. 
Jr..  Walter  K.  Gartner,  Charles  S.  Kafeiti,  Tony  S. 
Kafetti.  and  Steven  Diaz  to  Jonathan  G.  Katz. 
Secralary,  SEC,  all  dated  January  28. 1997. 

>•  Letter  from  Robert  E.  Aber.  General  Counsel, 
Nasdaq,  to  Ivette  Lopez,  Esq..  Assistant  Director. 
Division  of  Market  Regulation.  SEC  dated  March  3. 
1997  ("Nasdaq  Letter"). 

"  See  Singer  Letter,  Momentum  Letter,  Grossman 
Letter,  and  A.).  Michaels  Letter. 

••See  Nasdaq  Letter. 

-kt. 
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through  SOES.'*'  Nasdaq  responds  that 
it  has  acted  to  property  balance  the  fee 
structure  to  minimize  the  likelihood 
that  one  set  of  customers  may  obtain  an 
unfair  advantage  over  another  set  of 
ciistomers.  Nasdaq  also  notes  that 
nothing  in  the  fee  proposal  requires  an 
order  entry  firm  that  is  being  assessed 
a  fee  to  pass  that  fee  on  to  its  ultimate 
customer.  2'  Several  commenters  noted 
the  negative  impact  on  their  profits  of 
the  fees  if  they  do  not  pass  them  along 
to  their  customers.  ^^  Nasdaq  responds 
that  this  argument  is  not  sufficient 
justification  for  allocating  the  fee  only  to 
market  makers  and  their  limit  order 
customers.  23 

Several  commenters  argued  that  order 
entry  customer  costs  will  increase 
because  fees  will  be  based  on  each 
execution  that  the  customer  receives, 
and  because  SOES  orders  may  be 
executed  against  multiple  market 
makers  those  customers  will  have  to  pay 
$0.50  for  each  such  execution.  ^^  Nasdaq 
states  that  this  assertion  is  based  on  an 
erroneous  reading  of  the  proposal,  and 
notes  that  customers  will  be  charged 
$0.50  only  for  each  total  order  that  is 
executed.  Commenters  also  argued  that 
overall  costs  to  ciistomers  may  increase 
because  customer  orders  executed 
through  SOES  may  be  partially  filled, 
with  the  result  that  the  remainder  of  the 
order  must  be  executed  through 
SelectNet  at  an  additional  fee.^^^  Nasdaq 
acknowledges  that  customers  that  use 
multiple  systems  will  incur  charges  for 
such  use,  but  believes  that  firms 
choosing  to  use  multiple  systems  to 
obtain  executions  should  have  to  pay  a 
reasonable  fee  for  using  each  system.^ 

B.  SOES  and  SelectNet  Cancellation  Fee 

Commenters  criticized  the  $0.25 
"cancellation"  fee  for  SOES  and 
SelectNet  orders  as  an  unfair  charge, 
and  in  particular  criticized  Nasdaq's 
example  of  the  number  of  cancellations 
by  a  specific  firm  on  a  particular  day 
without  regard  to  whether  this  was  an 
average  day,  or  one  with  an  unusually 
high  numlwr  of  cancellations.^^  Nasdaq 
reiterated  its  belief  that  those  that  use  a 
system^  in  such  a  way  as  to  place  a 
burden  on  that  system  should  be 
required  to  pay  for  that  use.  2"  Nasdaq 
stated  that  cancellations  create  traffic  in 
Nasdaq's  network  and  computer 


"Sm  Singar  Letter.  Momentum  Letter,  and 
SraMBiaa  Latter. 
"  See  N«tdaq  Latter. 
**  Sea  Groaaman  Latter. 
**  See  Naadaq  Letter. 
**  See  Singsr  Letter. 

"See  Singer  Letter.  A.J.  Michaela  Latter. 
»  See  Naadaq  Letter. 
''See  Singer  Letter.  A-f.  MichaeU  Letter. 
*■  See  Naadaq  Letter. 


processors,  and,  accordingly,  those 
system  users  that  cancel  orders  shoidd 
be  required  to  pay  for  that  use.^' 

C.  SelectNet  Fees  for  ECNs 

Instinet  objected  to  the  NASD's 
statement  in  the  notice  of  proposed  rule 
change  regarding  the  imposition  of 
SelectNet  charges  on  ECNs.^ 
Specifically,  the  NASD  stated  that  the 
$2.50  per  trade  SelectNet  fee  will  apply 
to  all  parties  using  the  system,  including 
ECNs  whose  priced  orders  are  accessed 
by  NASD  members  entering  orders  into 
SelectNet.  Instinet  indicated  that  in 
making  this  statement,  the  NASD  has 
made  a  unilateral  decision  that  is 
inconsistent  with  the  Conunission's 
directives  to  self-regulatory 
organizations  in  implementing  the 
Order  Handling  Rules  to  "work 
expeditiously  with  ECN's  *   *  "  to 
develop  rules  or  imderstandings  of 
general  applicability"  in  constructing  a 
means  for  compliance  with  the  ECN 
Display  Altemative.^i  Nasdaq  responds 
that  in  the  course  of  negotiating 
contracts  with  ECNs  that  have  sought  to 
display  their  orders  in  Nasdaq  pursuant 
to  the  ECN  Linkage,  Nasdaq  has 
discussed  the  matter  of  fees  with  the 
ECNs  and  arrived  at  a  temporary 
arrangement  regarding  SelectNet  fees 
when  ECNs  execute  orders  directed  to 
them  through  the  SelectNet  Linkage. 
Nasdaq  states,  however,  that  because 
ECNs  are  operated  by  broker-dealers 
that  are  NASD  members.  ECN's 
sponsors  are  subscribers  to  Nasdaq's 
services  (including  SelectNet)  and  are 
thus  subject  to  general  NASD  rules, 
including  the  be  structure.  Nasdaq 
further  states  that  the  footnote  was 
intended  to  indicate  that  the  SelectNet 
fee  applies  to  all  NASD  members  that 
use  the  service,  unless  other 
arrangements  are  arrived  at^' 

m.  Diflcuasion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and  Nasdaq 
and,  in  particular,  the  requirements  of 
Section  ISA,  and  the  rules  and 
regulations  thereunder.  Specifically,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(5)  of  the  Act,  which  requires  that 
"the  association  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  members 


'"See  Instinet  Letter. 

"  Order  Handling  Rules  Adopting  Ralaasa,  tupia 
note  4  at  96. 

"  See  Naadaq  Latter. 


*  *  *  and  other  persons  using  any 
facility  or  system  which  the  association 
operates  or  controls;"  with  Section 
15A(b)(6),  which  requires  that  the  rules 
of  the  association  be  "designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market;"  and  with  Section 
15A(b)(9)  of  the  Act,  which  requires  that 
the  rules  of  the  association  "not  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  [the  Act)." 

The  Commission  finds  that  the  NASD 
and  Nasdaq's  changes  to  the  current 
SOES  fee  structure  are  consistent  with 
the  Act.  Specifically,  the  Commission 
agrees  that  the  significant  changes  in  the 
process  by  which  quotes  are  established 
and  orders  are  executed  resulting  from 
the  Commission's  Order  Handling 
Rules  33  and  the  NASD's  changes  to 
SOES  and  the  SelectNet  recently 
approved  by  the  Commission  '■*  warrant 
a  review  of  SOES  and  SelectNet  fees.  In 
the  dynamic  environment  created  by  the 
Commission's  Order  Handling  Rules, 
the  Commission  finds  that  it  is 
reasonable  for  the  NASD  to  reallocate 
SOES  and  SelectNet  charges  to  accoimt 
for  the  new  source  of  quotes  and  the 
manner  in  which  the  systems  are  being 
used.  The  Commission  finds  the 
proposed  fee  of  $0.50  to  the  order  entry 
firm  and  each  market  maker 
participating  in  the  execution  of  a 
transaction  is  an  equitable  allocation  of 
fees  to  both  sides  of  the  transaction  for 
their  use  of  SOES  facilities.  The 
Commission  does  not  believe  that  the 
fees  inequitably  distinguish  between 
market  makers  and  other  NASD 
members,  such  as  order  entry  firms.  The 
Commission  notes  that  both  the  market 
maker  and  the  order  entry  firm  benefit 
bom  an  execution  throu^  SOES  at  the 
market  maker's  quote.  Moreover,  imder 
the  Order  Handling  Rules,  customer 
orders  could  be  on  both  sides  of  a  SOES 
transaction,  and  so  it  is  equitable  to 
charge  both  customers  for  the  execution 
services.  While  the  NASD  coidd  have 
designed  its  fees  in  a  variety  of  ways, 
the  Commission  finds  that  the  approach 
adopted  results  in  a  non-discriminatory 
and  equitable  allocation  of  fiees  among 
market  makers  and  other  SOES  users. 
Finally,  the  Commission  also  finds  that 
the  fee  does  not  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the  Act. 


"  See  Order  Handling  Rules  Adopting  Release, 
supra  note  4. 
**  See  supra  note  5. 


Anyone  using  SOES.  whether  a  market 
maker  displaying  its  own  quotes  or  a 
customer  limit  order,  or  an  order  entry 
firm,  who  effects  a  transaction  will  have 
to  pay  $0.50  per  order.  The  cost  of  using 
SOES  will  be  the  same  for  all  users. 

The  Commission  also  finds  the 
institution  of  a  charge  of  $0.25  for  each 
cancellation  entered  into  SOES  and 
SelectNet  to  be  consistent  with  the  Act. 
The  broadcast  of  orders  that  are 
subsequently  cancelled  creates  the  need 
for  increased  system  capacity  in  order  to 
ensure  the  smooth  and  efficient 
operation  of  SOES  and  SelectNet  The 
Commission  finds  that  the  $0.25  fee 
imposes  a  portion  of  the  cost  of 
maintaining  system  capacity  to  handle 
large  numbers  of  cancellations  to  those 
firms  that  create  the  need  for  such 
capacity.  The  Conmiission  finds  that  the 
cancellation  fee  does  not  impose  a 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the  Act. 
All  users  of  the  two  systems  will  bear 
the  same  cost  for  cancellation  of  orders. 

IV.  Conclasioa 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-NASD-96- 
48)  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Mariut  Regulation,  pursuant  to  delegated 
authority.  3* 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  97-7871  Filed  J-27-97;  8:45  am) 
BHJJNO  OOK  WIO-ai-M 


[RatoaM  No.  34-38429;  File  No.  SR-NASO- 
97-201 

S«if-Regulatory  Organizations;  Notice 
of  HIing  of  Proposed  Rule  Changa  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the 
Elimination  of  the  Prohibitions  Against 
NASD  IMembere  Accepting  Stop  Orders 
and  Stop  Umit  Orders  in  Exchange- 
Ustsd  Securttiee 

March  21. 1997. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  788(b)(1).  notice  U 
hereby  given  that  on  March  10, 1997, 
the  National  Association  of  Securities 
Dealers,  hic.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC'  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  n,  and  in  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  role 
change  from  interested  persons. 

L  Self-Regnlatory  Organization's 
Statement  of  the  Terms  of  Subatanoe  of 
the  Propoaed  Rule  Change 

CurrenUy,  paragraph  (i)(l)  of  NASD 
Rule  6440,  "Trading  Practices." 
prohibits  NASD  members  from 
accepting  stop  orders  ^  in  eligible 
securities.2  NASD  Rule  6440(i)(2) 
currentiy  allows  members  to  accept  stop 
limit  orders'  in  eligible  securities  where 
the  stop  price  and  the  limit  price  are  the 
same.  The  NASD  proposes  to  amend 
NASD  Rule  6440(i)  to:  (1)  Allow 
members  to  accept  stop  orders  in 
eligible  securities;  and  (2)  eliminate  the 
requirement  that  the  stop  price  must 
equal  the  limit  price  in  order  for  a 
member  to  accept  a  stop  limit  ordw  in 
an  eligible  security.  Below  is  the  text  of 
the  proposed  rule  change.  Additions  are 
italicized;  deletions  are  bracketed. 

NASD  Rule  6440 

(a)-(h).  No  change. 

(i)  (1)  A  (No)  member  (shall)  may.  but 
is  not  obligated  to,  accept  a  stop  order 
in  an  eligible  security. 

(A)  A  buy  stop  order  is  an  order  to 
buy  which  becomes  a  market  order 
when  a  transaction  takea  place  at  or 
above  the  stop  price. 

(B)  A  sell  stop  order  is  an  order  to  sell 
which  becomes  a  market  order  when  a 
transaction  takes  place  at  or  below  the 
stop  price. 

(2)  A  memberis]  may,  but  is  not 
obligated  to,  accept  stop  limit  orders  in 
eligihle  securities  [where  the  stop  price 
and  the  limit  price  are  the  same).  When 
transactions  occtir  at  the  stop  price,  the 
order  to  buy  or  sell  becomes  a  limit 
order  at  the  stop  price. 

(j)  No  change. 


» 17  CFR  200.30-3(aXl2). 


'  A  buy  stop  order  is  an  order  to  buy  which 
becomes  a  market  order  when  a  transaction  takes 
place  at  or  above  the  stop  price.  Conversely,  a  sell 
stop  order  is  an  order  to  sell  which  becomes  a 
market  order  when  a  Iranaaction  takea  place  at  or 
below  the  stop  price. 

<  Under  NASD  Rule  6410(d).  "eligible  securities" 
means  all  common  stocks,  praferred  stocks,  long- 
term  warrants,  and  rights  entitling  the  holder  to 
acquire  an  eligible  security,  listed  or  admitted  to 
unlisted  trading  privilegaa  on  the  American  Stock 
Exchange  ("Amex")  or  the  New  York  Stock 
Exchai^  ("NYSE"),  and  securities  listed  on  the 
regional  stocks  exchanges  which  substantially  meet 
the  anginal  listing  requirements  of  the  Amex  or  the 
NYSE. 

>  A  buy  stock  limit  oidar  is  an  order  to  buy  that 
becomes  a  limit  order  at  the  limit  price  whan  a 
transaction  occurs  at  the  stop  price.  Conversely,  a 
sell  stop  limit  order  is  an  order  to  sell  that  becomes 
a  Umit  order  at  the  limit  price  when  a  tranaacbon 
occurs  at  the  stop  price. 


n.  Self-Segulatory  OiganJTation'a 
Statanent  of  the  Pnrpoae  of,  and 
Statutofy  Baaia  far,  the  Propoaed  Rule 
Chanae 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  changes.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  proposes  to  amend  NASD 
Rule  6440  to  eliminate  ctirrent 
restrictions  on  the  ability  of  NASD 
members  to  accept  stop  orders  and 
certain  stop  limit  orders  in  eligible 
securities.  Currentiy,  NASD  Rule 
6440(i)(l)  provides  that  no  NASD 
member  shall  accept  a  stop  order  in  an 
eligible  security;  NASD  Rule  6440(iM2) 
provides  that  no  NASD  member  shall 
accept  a  stop  limit  order  in  an  eligible 
security  unless  the  stop  price  and  the 
limit  price  are  the  same.  Under  the 
proposed  rule  change,  NASD  members 
will  be  allowed  to  accept  stop  orders  in 
eligible  securities  and  stop  limit  orders 
where  the  stop  price  and  the.  limit  price 
are  not  the  same.  The  proposal  also 
clarifies  that  NASD  members  are  not 
obligated  to  accept  stop  orders  or  stop 
limit  orders. 

The  NASD  believes  there  is  no 
economic  or  regulatory  reason  to 
preclude  or  restrict  investors  from 
placing  stop  orders  or  stop  limit  orders 
in  eligihle  securities.  In  this  connection, 
the  NASD  notes  that  there  are  no 
comparable  restrictions  on  the 
placement  of  these  types  of  orders  in 
sectirities  listed  on  'The  Nasdaq  Stock 
Maricet  ("Nasdaq").  )ust  as  investors  in 
Nasdaq  securities  are  able  to  receive  the 
protections  and  benefits  that  result  from 
placing  stop  orders  and  stop  limit 
orders,  the  NASD  believes  that  investors 
in  the  third  market  should  be  able  to 
receive  the  same  benefits  and 
protections  from  placing  these  types  of 
orders.  In  particular,  through  the 
placement  of  stop  orders  md  stop  limit 
orders,  the  NASD  believes  that  investors 
will  be  better  able  to  implement  their 
investment  strategies  and  manage  their 
f>ortfolios.  Accordingly,  the  NASD 
believes  its  proposal  will  enhance  the 
protection  of  investors  and  the  integrity 
of  the  market 
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The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  of  the  Act.  Among  other 
things.  Section  15A(b){6)  requires  that 
the  rules  of  a  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
'  and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest  In 
particular,  as  noted  above,  because  the 
NASD  believes  the  proposed  rule 
change  will  better  enable  investors  to 
implement  their  investment  strategies 
and  manage  the  risks  associated  with 
their  portfolios,  the  NASD  beUeves  the 
proposal  will  enhance  the  protection  of 
investors. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ^e  Act 

(C)  Self-Regulatory  Organization's 
Statements  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  ofEfifectiveneas  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Kegister  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Soiicitation  of  Comment* 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  %vrittea  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 


Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  file  number  SR-NASD-97-20 
and  should  be  submitted  by  April  18, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  97-7873  Filed  3-27-97;  8:45  am] 
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[Reiaesa  Na  34-38428;  FUa  No.  SR-NSCC- 
97-02\ 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  FHing  of  a 
Proposed  Rule  Change  To  Modify 
NSCC's  Rules  To  Permit  Unit 
investment  Trusts  To  Be  Processed 
Through  Fund/SERV,  Networking,  and 
Mutual  Fund  Commission  Settlement 
Services 

March  21, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
February  10, 1997,  the  National 
Sectuities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
NSCC-97-02)  as  described  in  Items  I,  n, 
and  ni  below,  which  items  have  been 
prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change 

The  proposed  rule  change  consists  of 
modifications  to  NSCC's  rules  in  order 


to  permit  unit  investment  trusts 
("UTTs")  to  be  processed  through 
NSCC's  Fund/SERV,  Networking,  and 
Mutual  Fund  Commission  Settlement 
Serpces,  which  collectively  constitute 
NSCC's  Mutual  Fund  Services. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  oC  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

A  group  of  NSCC  participants,  bank 
trustees,  and  industry  organizations 
such  as  the  Securities  Industry 
Association's  Securities  Operation 
Division,  the  Regional  Municipal 
Operations  Association,  and  National 
Unit  Trust  Association  have  requested 
that  NSCC  permit  UTTs  to  be  eligible  for 
processing  through  its  Fund/SERV, 
Networking,  and  Mutual  Fund 
Commission  Settlement  Services.^  Such 
eligibility  will  allow  broker-dealers  that 
are  Mutual  Fund  Services  only  members 
(i.e.,  primarily  bank  broker-dealers  and 
insurance  company  subsidiaries)  and 
therefore,  that  are  not  permitted  to 
process  these  transactions  through 
NSCC's  continuous  net  settlement 
("CNS")  system  to  process  UTT  trades 
through  the  Fund/SERV,  Networking, 
and  Mutual  Fund  Conunission 
Settlement  systems.  Currently,  UTTs  are 
eligible  for  NSCC  processing  through 
NSCC's  CNS  system  only.  However, 
because  Mutual  Fund  Services  only 
members  are  not  permitted  access  to 
NSCC's  CNS  system,  they  must  settle 
UTT  trades  ex-clearing  with  their  UTT 
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'  The  Commission  has  modified  the  text  of  the 
summaries  submitted  by  NSCC. 

'  For  a  complete  description  of  NSCC's  Fund/ 
SERV.  Networking,  and  Mutual  Fund  Commissioo 
Services,  refer  to  Securities  Exchange  Act  RelMsa 
Nos.  31937  (March  1. 1993).  58  FR  12609  [File  No. 
SR-NSCC-92-141  (order  approving  proposed  rule 
change  regarding  Fund/SERV  system):  26376 
(December  20.  1988).  53  FR  52546  [File  No.  SR- 
NSCC-8«-oe|  (order  approving  Networking):  and 
31579  (December  17.  1992).  57  FR  60018  [File  Na 
SR-NSCC-92-131  (order  approving  the  Mutual 
Fund  Commissions  Settlement  System  and 
consolidating  the  Mutual  Fund  Commissions 
Settlement.  Fund/SERV,  and  Networking  Systems 
under  NSCC's  Mutual  Fund  Servicaa. 


positions  held  with  a  trustee  in  book- 
entry  form. 

In  terms  of  the  settlement  process, 
UTT  transactions  will  be  processed 
through  NSCC's  Mutual  Fund  Services 
in  the  same  manner  as  they  are 
processed  in  the  CNS  system.  However, 
Urr  transactions  processed  through  any 
Mutual  Fund  Services  will  not  be 
guaranteed.  If  a  Mutual  Fund  Services 
only  member  wants  its  UTT  transactions 
submitted  to  NSCC  to  be  guaranteed, 
such  member  must  apply  to  NSCC  for  a 
full-service  membership,  meet  the 
applicable  membership  requirements, 
and  submit  such  transactions  to  NSCC's 
CNS  system. 

NSCC  believes  that  by  permitting 
these  transactions  to  be  processed 
through  NSCC's  Fund/SERV, 
Networking,  and  Mutual  Fund 
Commissions  Settlement  systems, 
Mutual  Fund  Services  only  members 
will  no  longer  have  to  handle  UTT  trades 
through  exception  processing,  which 
will  result  in  reduced  processing  costs 
and  increased  standardization. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  since  it  will 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and,  in  general,  will  protect 
investors  and  the  public  interest 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Orgardzation  's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 


m.  Date  of  Efbctiveneas  of  dw 
Proposed  Rule  Change  and  Timing  fin- 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  h  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  NSCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  oTConunenti 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argtmients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
,with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Refarence 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  AU  submissions  should 
refer  to  the  file  number  SR-NSCC-07- 
02  and  should  be  submitted  by  April  18, 
1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc  97-7872  Filed  3-27-97;  8(45aml 
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SMALL  BUSINESS  ADMINISTRATION 
[Dedarailon  of  Disastsr  «2932| 

State  of  Arkansas;  (AMBIDMENT  NO. 
2) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  March  18, 1997,  the 
above-nimihered  Declaration  is  hereby 
amended  to  include  Baxter  County  in 
the  State  of  Arkansas  as  a  disaster  area 
due  to  damages  caused  by  severe  storms 
and  tornadoes  beginning  on  March  1 
and  continuing  through  March  4, 1997. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Fulton  and  Marion  in  the  State  of 
Arkansas,  and  OraA  County  in  the  State 
of  Missouri  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location.  Any  counties 


contiguous  to  the  above-named  counties 
and  not  listed  herein  have  been 
previously  declared. 

The  number  previously  assigned  to 
this  disaster  for  physical  damage  is 
293212.  The  numbers  previotisly 
assigned  to  this  disaster  for  economic 
injury  are:  939000  for  Arkansas,  and 
939100  for  Missouri.  All  other 
information  remains  the  same,  i.e.,  the 
termination  date  for  filing  appUcations 
for  physical  damage  is  May  1,  1997,  and 
for  loans  for  economic  injury  the 
deadline  is  December  2, 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  20, 1997. 
Barnard  Kalik. 

Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  97-7888  Filed  3-27-97;  8:45  am] 
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(AMENDMENT  No. 


[DectarMon  of 

Stale  of  Teni 
1) 

In  accordance  with  notices  frx>m  the 
Federal  Emergency  Management 
Agency,  dated  March  14  and  March  17, 
1997,  the  above-niunbered  Declaration 
is  hereby  amended  to  include  the 
Counties  of  Chester,  Davidson,  Dickson, 
Gibson,  Houston,  Lauderdale,  Shelby. 
Stewart,  Sumner,  and  Weakley  in  the 
State  of  Teimessee  as  a  disaster  area  due 
to  damages  caused  by  heavy  rain, 
tornadoes,  flooding,  hail  and  high  winds 
beginning  on  February  28, 1997  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Fayette,  Hickman,  Himiphreys, 
Macon,  Ru^erford,  Tipton,  Trousdale, 
and  Wilson  in  the  State  of  Tennessee; 
De  Soto  and  Marshall  in  the  State  of 
Mississippi;  and  Allen,  Calloway,  and 
Simpson  in  the  Commonwealth  of 
Kentucky.  Any  counties  contiguous  to 
the  above-named  primary  counties  and 
not  listed  herein  have  b^n  covered 
under  a  separate  declaration  for  the 
same  occtirrence. 

The  numbers  assigned  to  this  disaster 
for  economic  injury  are  943500  for 
Kentucky,  and  943400  for  Mississippi. 

(Catalog  of  Federal  Domeatic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  18, 1997. 
Beraard  Kalik. 

Associate  Administratotfor  Disaster 
Assistance. 
(FR  Doc.  97-7890  Filed  >-27-97;  8:45  ami 
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[Dectaratidfi  of  Otsastar  #2938] 

State  of  West  Virginia;  (AMENDMENT 
No.  1) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  March  15,  1997,  the 
above-numbered  Declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
February  28, 1997  and  continuing 
through  March  15,  1997. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  May 
6. 1997,  and  for  loans  for  economic 
injury  the  deadline  is  December  8,  1997. 

(CaUlog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  20,  1997. 
Bmiard  Kulik. 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  97-7889  Filed  3-27-97;  8:45  am] 
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SOCIAL  SECURITY  AOMINtSTRATION 

(Program  Announcemant  No.  88A-ORE8- 
97-1J 

Federal  Okt-Aqe,  Survivors,  and 
D<sab4Wty  Insurance;  Fiscal  Year  1M7 
Funds  for  Section  1110  Reeearcti 
Grants  AvailaMIHy 

AQENCV:  Social  Security  Administration 
SUMMARY:  The  Social  Security 
Administration  (SSA)  announces  that 
competing  applications  will  be  accepted 
for  new  research  grants  authorized 
under  Section  1110  of  the  Social 
Security  Act.  This  announcement, 
consisting  of  tiuee  parts,  describes  the 
natiue  of  the  grant  activities  and  gives 
notice  of  the  anticipated  availability  of 
fiscal  year  (FY)  1997  funds  in  support 
of  the  proposed  activities.  Part  I 
discusses  the  purpose  of  the 
announcement  and  briefly  describes  the 
application  process.  Part  11  describes  the 
programmatic  priorities  under  which 
SSA  is  soliciting  applications  for 
funding.  Part  m  describes  the 
application  process  and  provides 
guidance  on  how  to  submit  an 
application. 

DATES:  The  closing  date  for  the  receipt 
of  grant  applications  in  response  to  this 
aimouncement  is  June  26, 1997. 
F0«  FURTHER  MFORMATKM  COMTACT:  For 
tnformation  on  the  application  or  for  an 
application  kit:  Mr.  E.  Joe  Smith,  GranU 
Management  Team;  Office  of  Operations 
Contracts  and  CranU;  Office  of 
Acquisition  and  Grants;  Social  Security 
Administration;  l-E-4  Gwynn  Oak 


Building:  1710  Gwynn  Oak  Avenue; 
Baltimore,  Maryland  21207;  telephone 
(410) 965-9503. 

For  information  on  the  program 
content  of  the  announcement:  Ms. 
Eleanor  Cooper.  Coordinator  for 
Extramural  Research;  Office  of  Research, 
Evaluation  and  Statistics;  Social 
Security  Administration;  4-C-15 
Operations;  6401  Security  Boulevard; 
Baltimore.  Maryland  21235;  telephone 
(410) 966-9824. 

Part  I.  Purpoae  and  the  Grants  Process 

A.  Program  Purpose 

This  research  is  intended  to  add  to 
existing  knowledge  about  components 
of  economic  security  and  about  the 
changing  economic  status  of  the  aged  or 
disabled,  with  emphasis  on  Social 
Security  beneficiaries.  Policy  makers 
and  social  scientists  are  potential  users 
of  the  results. 

In  general,  SSA  will  fund  a  select 
number  of  projects  in  the  following 
areas: 

1.  Research  that  makes  use  of  the  New 
Beneficiary  Data  System  to  examine 
changes  in  the  economic  security  of 
beneficiaries  over  time — in  particular, 
changes  related  to  one  or  more  of  the 
following:  employer-provided  pensions, 
post-retirement  employment,  and 
changing  levels  of  income  from  assets. 

2.  Research  on  "integration" 
provisions  of  private  pension  plans 
(benefit  formulas  that  reduce  pension 
payments  to  individuals  by  some 
portion  of  their  Social  Security 
benefits),  the  effect  of  these  provisions 
on  income  inequality  among  the  aged, 
and  the  impact  of  recent  changes  La 
integration  provisions. 

B.  FY  1997  Grant  Process 

The  grant  application  process  for  FY 
1997  will  consist  of  a  one-stage,  full 
application.  Applications  are  limited  to 
20  single-  or  40  double-spaced  pages 
(excluding  resumes,  forms,  etc.)  and 
must  relate  to  the  selection  criteria 
established  for  review  of  applications. 

Priority  areas  in  this  announcement 
permit  applicants  to  propose  research 
efforts  from  12  to  24  months  in 
duration.  In  item  11  of  the  Face  Sheet 
(page  1  of  form  SSA-96-BK)  indicate 
the  priority  area  under  which  the 
application  is  submitted;  i.e.,  ORES-97- 
001  or  ORES-97-002. 

Part  n.  Priority  Research  Areas 

In  particular,  the  following  projects 
will  be  considered  for  funding: 

A.  Anal]rse8  of  the  New  Beneficiary 
Data  System — ORES-97-001 

This  project  is  intended  to  encourage 
research  using  the  New  Beneficiary  Data 


System  (NBDS),  a  data  base  developed 
by  SSA  over  the  past  decade  to  study 
the  changing  circumstances  of  aged  and 
disabled  beneficiaries.  Based  initially  on 
a  survey  of  new  beneficiaries  and 
spouses  in  1982.  the  data  set  was 
expanded  through  followup  interviews 
in  1991  with  those  included  in  the 
original  survey,  and  with  information 
from  administrative  records  (on 
benefits,  covered  earnings. 
Supplemental  Security  hicome,  and 
Medicare).  With  the  exception  of  the 
Medicare  records,  all  administrative 
data  have  been  obtained  both  for 
primary  respondents  and  for  spouses. 
The  original  survey  design  included 
representative  samples  of  new  Social 
Security  beneficiaries  who  filed  for 
benefits  as  retired  workers,  disabled 
workers,  wives,  widows,  divorced 
wives,  and  surviving  divorced  wives. 
There  was  also  a  representative  sample 
of  persons  aged  65  or  older  who  were 
entitled  to  Medicare  benefits  but  who 
had  not  yet  received  Social  Security 
cash  benefits.  The  aged  sample  was,  for 
the  most  part,  in  its  mid-  to  iate-60's  in 
1982  and  in  its  mid-  to  late-70's  in  1991. 
The  original  interview  covered  a  wide 
range  of  topics,  including  demographic 
characteristics,  marital  and  childbearing 
history,  employment  history,  current 
income  and  assets,  and  health.  The 
followup  interview  updated  the 
comprehensive  profile  of  economic 
circumstances  obtained  in  the  original 
survey,  and  added  or  expanded  sections 
on  health,  femily  contacts,  and  post- 
retirement  employment.  The  interviews 
also  explored  major  changes  in  life 
circumstances  that  might  underlie 
changes  in  economic  status  (such  as 
widowhood  or  divorce,  work  cessation, 
migration,  and  the  sale  of  a  home). 

As  with  other  survey-based  sources, 
many  data  elements,  especially  those 
relating  to  income  and  assets,  initially 
had  significant  numbers  of  refusals, 
"don't  knows,"  and  other  forms  of 
nonresponse;  and  missing  data  were 
imputeid  for  both  the  1982  and  1991 
waves.  While  these  cross-sectional 
imputations  reflected  the  current  state 
of  the  art,  they  did  not  take  advantage 
of  the  £Bct  that  in  many  cases  valid  data 
were  available  in  one  wave  when 
missing  in  the  other.  Utilizing  these 
partial  responses,  a  new  set  of  expressly 
longitudinal  imputations  has  been 
prepared  and  incorporated  in  the  NBDS. 

Background  material  and  a 
compilation  of  studies  based  on  the 
original  survey  are  available.  Additional 
reports  on  the  NBDS  have  been 
published  in  recent  years  in  the  Social 
Security  Bulletin.  Much  of  the  NBDS 
data  and  documentation  are  available  on 
the  Internet  at  www.ssa.gov/statistics/ 


ores — home.html.  Further  information 
about  the  data  can  be  obtained  irom 
Howard  lams,  telephone  (202)  282- 
7092. 

Proposals  for  research  utilizing  the 
longitudinal  data  of  the  NBDS  will  be 
considered  for  funding.  As  many  as  two 
grants  may  be  awarded.  Each  grant  will 
support  research  that  deals  with  one  or 
more  of  the  following  subjects: 

1.  Changes  in  the  Role  of  Employer- 
Provided  Pensions— The  NBDS  contains 
a  wealth  of  information  on  employer- 
provided  pensions  among  aged  and 
disabled  beneficiaries  over  time. 
Research  will  illuminate  the  changing 
role  of  employer-provided  pensions  in 
the  economic  status  of  these 
beneficiaries  (aged,  disabled,  or  both) — 
in  general,  changes  in  the  number  and 
characteristics  of  pension  recipients, 
and  changes  in  the  amounts  and 
importance  of  their  benefits.  Of 
particular  concern  is  the  impact  of 
inflation  on  the  value  of  pension 
benefits  over  time.  Another  important 
issue  concerns  survivor  benefits  from 
employer  pensions — both  the  incidence 
and  level  of  such  benefits  among 
women  who  had  become  widowed 
between  the  two  surveys,  and  the 
economic  impact  on  widows  who  were 
receiving  or  not  receiving  benefits  from 
their  late  husbands'  pensions. 

The  importance  of  Social  Security  to 
aged  and  disabled  beneficiaries  over 
time  can  best  be  evaluated  in  the 
context  of  the  other  three  primary 
sources  of  economic  seciirity:  pensions, 
employment,  and  assets.  Increased 
knowledge  in  these  areas  is  imperative 
for  analysts  and  policy  makers  as  they 
continue  to  explore  the  implications  of 
various  Social  Seciirity  reform 
proposals. 

2.  Analysis  of  Earnings  and  Weak 
Among  the  Aged — Research  has 
established  that  retirement  is  not 
necessarily  an  all  or  nothing  process  but 
frequently  occtirs  in  stages.  While  it  has 
been  suggested  that  work  among  the 
aged  is  "the  poor  man's  pension."  we 
Imow  little  about  the  nature  of  such 
work  and  its  importance  to  economic 
well-being.  The  income  and  asset  data 
in  the  NBDS  should  make  it  possible  to 
examine  the  role  of  earnings  in 
economic  well-being  at  the  time  of  the 
two  interview  waves.  Appropriate 
questions  to  address  include:  To  what 
extent  do  retirees  continue  working  and 
why?  What  type  of  work  is  done  by 
partial  retirees?  When  persons  returned 
to  work,  did  their  woric  differ  in  some 
systematic  manner  bom  their  previous 
woric?  Did  program  rules  limit  their 
hours  of  work  (for  example,  did 
earnings  tend  to  be  limited  to  the  annual 
exempt  amount  or  did  work  effort 


increase  when  the  Earnings  Test  no 
longer  applied  at  age  70)?  Of  particular 
interest  are  differing  patterns  of  post- 
retirement  employment  between  lower 
and  higher  income  beneficiaries. 

Employer-provided  pensions  are  an 
important  source  of  retirement  income. 
The  provisions  of  these  plans  are  not 
static,  but  change  in  response  to 
socioeconomic  developments.  In  order 
to  forecast  the  incomes  of  future 
retirees — and  the  role  to  be  played  by 
Social  Security  and  other  government 
income  maintenance  programs  targeted 
at  the  elderly — it  is  important  to 
understand  the  evolution  of  private 
pension  arrangements,  especially 
integration  rules  that  directly  liiik 
pension  benefits  to  Social  Security 
benefits. 

3.  Changes  in  Assets  Over  Time- 
Assets,  and  the  income  generated  from 
assets,  are  an  important  determinant  of 
differing  levels  of  economic  security 
among  retirees  (and.  in  cases  of  earlier 
withdrawal  from  the  labor  force,  among 
the  disabled  as  well).  Furthermore, 
changes  in  assets  may  be  linked  to 
changes  in  economic  well-being — for 
example,  when  beneficiaries  find  it 
necessary  to  spend  down  their  assets 
during  episodes  of  poor  health  or  other 
adverse  circumstances.  The  nature  and 
importance  of  these  changes,  however, 
is  not  well  understood.  Some  economic 
life-cycle  models  assume  that  assets  are 
accimiulated  during  the  working  years 
and  systematically  spent  down 
subsequently.  On  the  other  hand, 
anecdotal  evidence  suggests  that  assets 
may  be  "hoarded"  by  many  of  the 
elderly  as  a  precaution  against  possible 
future  needs  or  that  assets  may  be 
unexpectedly  depleted  due  to  changing 
life  circumstances.  The  NBDS  makes  it 
possible  to  conduct  more  empirically 
grounded  analyses  of  the  causes  and 
magnitude  of  the  changing  role  of  assets 
among  aged  or  disabled  tieneficiaries. 

Grant  proposals  must  be  based  on 
well-developed  rigorous  analysis, 
including  at  a  minimum  the  elements 
specified  as  evaluation  criteria  later  in 
this  announcement 

Applications  may  be  submitted  for 
multi-year  funding  not  to  exceed  24 
months  in  duration.  Applications  for 
multi-year  funding  should  include  a 
budget  for  the  first  budget  period  (not  to 
exc^d  12  months).  If  the  application  is 
approved,  a  grant  will  be  awarded  for 
the  initial  12-month  budget  period. 
Funding  will  subsequently  be  provided 
for  up  to  an  additional  12-month  budget 
period  dependent  on  satisfectory 
performance  of  the  initial  budget  period, 
continued  relevance  of  the  project,  and 
the  availability  of  FY  funds. 


It  is  anticipated  that  up  to  $300,000 
will  be  allocated  to  fund  one  or  more 
projects  under  this  priority  area  for  the 
initial  12-month  budget  period. 

B.  Integration  of  Social  Security  and 
Private  Pension  Benefits— ORES-97-002 

The  Tax  Reform  Act  of  1986  instituted 
a  number  of  new  requirements  for 
integration  rules  for  Social  Security  and 
private  pension  benefits.  One  change 
limits  the  maximum  Social  Security 
ofEset  to  50  percent  of  the  pension 
amoimt  specified  by  defined  benefit 
plans.  This  change  should  have 
increased  retirement  benefits  for  lower 
paid  workers  covered  by  these  kinds  of 
plans. 

Proposals  are  sought  for  research  that 
will  evaluate  the  effect  of  the  new 
integration  rules  on  the  distribution  of 
retirement  income.  That  is,  we  seek  to 
learn  how  retirees  at  difiierent  income 
levels  might  have  been  differentially 
affected  by  these  changes.  Specifictdly, 
how  much  have  retirement  incomes 
changed  as  a  result  of  this  legislation, 
and  which  femily  income  deciles  have 
benefited  from  the  changes?  The  project 
should  explore  the  economics  of  and 
rationale  for  the  existence  of  private 
pension  plan  integration  provisions. 

It  shoiud  further  identity  any  trends 
and  their  causes  (e.g..  to  what  extent  has 
the  shift  from  defined  benefit  plans  to 
defined  contribution  plans  had  an 
impact  on  the  numbers  of  workers  with 
integrated  plans?).  What  factors  are 
associated  with  the  occtirrence  of 
integration  provisions  in  private 
pension  plans?  For  example,  is  plan 
integration  associated  with  employer 
characteristics,  the  level  of  workers' 
total  compensation,  with  the  mix  of 
employer-employee  contributions,  or 
with  the  generosity  of  the  pension  plan? 
How  do  plan  integration  rules  affect 
other  types  of  pension  plan  provisions 
(e.g..  n'RT"""'"'  excess  allowances)? 
How  does  plan  integration  affect  the 
post-retirement  distribution  of  income 
and  what  have  been  the  distributional 
consequences  of  recent  changes  in 
integration  rules? 

Grant  proposals  must  be  based  on 
well-developed  rigorous  analysis. 
Applicants  may  submit  applications  for 
funding  not  to  exceed  12  months  in 
duration. 

We  anticipate  that  up  to  $100,000  will 
be  allocated  to  fund  one  or  more 
projects  for  up  to  12  months  unda  this 
priority  area.    * 

Note:  To  foster  the  sharing  of  research, 
principal  investigators  for  each  grant 
awarded  will  be  required  to  (1)  include  in  the 
final  report  an  executive  summary  which 
SSA  could  publish  in  the  quuterly  Social 
Security  BiUletin  and  (2)  discuss  the  resulu 
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of  their  research  with  SSA  staff.  Funds 
should  be  included  in  the  grant  budget  for  a 
meeting  at  the  SSA  ofBce  of  research, 
evaluation  and  statistics,  Washington.  D.C 


PaHaral  Bi>gi«t«r  /  yoL  B2.  No.  go  /  ,JtLday.,Man;h  28^1997  /  No.tices_ 


14959 


Part  m.  Application  Process 

A.  Eligible  Applicants 

Any  State  or  local  government,  public 
or  private  organization,  nonprofit  or  for- 
profit  organization,  hospital,  or 
educational  institution  may  apply  for  a 
grant  under  this  announcement. 
Applications  will  not  be  accepted  from 
applicants  which  do  not  meet  the  above 
eligibility  criteria  at  the  time  of 
submission  of  applications. 

Individuals  are  not  eligible  to  apply. 
For-profit  organizations  may  apply  with 
the  understanding  that  no  grant  funds 
may  be  paid  as  profit  to  any  grant 
recipient.  Profit  is  considered  as  any 
amount  in  excess  of  the  allowable  costs 
of  the  grant  recipient.  A  for-profit 
organization  is  a  cor{>oration  or  other 
legal  entity  which  is  organized  or 
operated  for  the  profit  or  benefit  of  its 
shareholders  or  other  owners  and  must 
be  distinguishable  or  legally  separable 
from  that  of  an  individual  acting  on  his/ 
her  own  behalf. 

Organizations  described  in  section 
501(c)4  of  the  Internal  Revenue  Code  of 
1968  that  engage  in  lobbying  are  not 
eligible  to  receive  grant  awards. 

B.  Availability  and  Duration  of  Funding 

SSA  anticipates  allocating  up  to 
$300,000  to  fund  the  initial  12-month 
budget  period  of  a  24-month  grant  for 
one  or  more  projects  in  priority  area 
ORES-97-001.  "Analyses  of  the  New 
Beneficiary  Data  System."  SSA 
anticipates  allocating  up  to  $100,000  to 
fund  the  12-month  budget  period  for 
one  or  more  projects  in  priority  area 
ORES-97-002,  "IntegraUon  of  Social 
Security  and  Private  Pension  Benefits." 

C.  Grantee  Share  of  the  Project  Costs 

Grant  recipients  receiving  assistance 
to  conduct  these  research  projects  are 
expected  to  contribute  towards  the 
project  costs.  Generally,  5  percent  of  the 
total  costs  is  considered  acceptable.  No 
grant  will  be  awarded  that  covers  100 
percent  of  the  project's  costs. 

D.  The  Application  Process  for 
Proposals  Requesting  Grant  Funds 

Organizations  wishing  to  compete  for 
grants  under  this  announcement  must 
submit  an  application  byjune  26, 1997. 
Applications  received  in  response  to 
this  announcement  will  be  reviewed  by 
Federal  and  non-Federal  personnel. 

Successful  applicants  may  expect 
funding  during  the  fourth  quarter  of  FY 
1997  (prior  to  September  30,  1997). 


1.  Availability  of  Application  Forms 

Application  kits  which  contain  the 
prescribed  application  forms  for  grant 
funds  are  available  bom  the  Grants 
Management  Team;  Office  of  Operations 
Contracts  and  Grants;  Office  of 
Acquisition  and  Grants;  Social  Security 
Administration:  l-E-4  Gwynn  Oak 
Building:  1710  Gwynn  Oak  Avenue; 
Baltimore,  Maryland  21207;  Mr.  E.  Joe 
Smith,  Grants  Management  Officer; 
telephone  (410)  965-9503. 

When  requesting  an  application  kit. 
the  applicant  should  refer  to  program 
announcement  niunber  SSA-ORES-97- 
1  and  the  date  of  this  announcement  to 
ensure  receipt  of  the  proper  application 
kit. 

2.  Additional  Information 

For  additional  information  concerning 
project  development,  please  contact  Ms. 
Eleanor  Cooper.  Coordinator  for 
Extramural  Research;  Office  of  Research, 
Evaluation  and  Statistics;  Social 
Security  Administration;  4-C-15 
Operations:  6401  Security  Boulevard, 
Baltimore,  Maryland  21235;  telephone 
(410) 966-9824. 

3.  Application  Submission 

All  applications  requesting  Federal 
grant  funds  must  be  submitted  on  the 
standard  forms  provided  by  the  Grants 
Management  Team.  The  application 
shall  be  executed  by  an  individual 
authorized  to  act  for  the  applicant 
organization  and  to  assume  for  the 
applicant  organization  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award. 

As  part  of  the  project  title  (page  1  of 
the  application  form  SSA-96-BK,  item 
11),  the  applicant  must  clearly  indicate 
that  the  application  submitted  is  in 
response  to  this  announcement  (SSA- 
ORES-97-1)  and  must  show  the 
appropriate  priority  area  project 
identifier  (i.e.,  ORES-97-001  or  ORES- 
97-002). 

Applications  must  be  submitted  to: 
Grants  Management  Team;  Office  of 
Operations  Contracts  and  Grants:  Office 
of  Acquisition  and  Grants;  Social 
Security  Administration;  l-E-4  Gwynn 
Oak  Building:  1710  Gwynn  Oak 
Avenue;  Baltimore,  Maryland  21207. 

4.  Application  Consideration 

Applications  are  initially  screened  for 
relevance  to  this  announcement.  If 
judged  irrelevant,  the  applications  are 
returned  to  the  applicants.  Applications 
that  conform  to  the  requirements  of  this 
program  announcement  will  be 
reviewed  and  evaluated  against  the 
criteria  specified  in  No.  60))  of  this 
announcement  and  evaluated  by  Federal 
and  non-Federal  personnel.  The  results 


of  this  evaluation  will  assist  SSA  in 
selecting  the  applications  to  be  funded. 

5.  Application  Approval 

Grant  awards  will  be  issued  within 
the  limits  of  Federal  funds  available 
following  the  approval  of  the 
applications  selected  for  funding.  The 
official  award  document  is  the  "Notice 
of  Grant  Award."  It  will  provide  the 
amoimt  of  funds  awarded,  the  purpose 
of  the  award,  the  budget  period  for 
which  support  is  given,  the  total  project 
period  for  which  support  is 
contemplated,  the  amoimt  of  grantee 
financial  participation,  and  any  special 
terms  and  conditions  of  the  grant  award. 

6.  Criteria  for  Screening  and  Reviewing 
of  Applications 

(a)  Screening  Requirements 

In  order  for  an  application  to  be  in 
conformance,  it  must  meet  all  of  the 
following  requirements: 

(1)  Number  of  Copies:  An  original 
signed  application  and  two  copies  must 
be  submitted.  Five  additional  copies  are 
optional  and  will  expedite  processing  of 
the  grant  application. 

(2)  Length:  The  narrative  portion  of 
the  application  (Part  III  of  form  SSA-96- 
BK)  must  not  exceed  20  single-  or  40 
double-spaced  pages,  exclusive  of 
resumes,  forms,  etc.,  typewritten  on  one 
side  only  using  standard  size  (8  W  x 
11")  paper.  Applications  should  neither 
be  unduly  elaborative  nor  contain 
voluminous  documentation. 

(3)  Non-Federal  Contribution  (Match): 
Grant  recipients  must  contribute 
towards  the  project  costs  (cash  or  in- 
kind).  Generally,  5  percent  of  the  total 
costs  is  acceptable.  SSA  will  not 
provide  100  percent  or  total  funding  for 
any  project  grant. 

(b)  Evaluation  Criteria 

Applications  which  pass  the 
screening  process  will  be  reviewed  by  at 
least  three  individuals.  Reviewers  will 
score  the  applications,  basing  their 
scoring  decisions  on  the  criteria  shown 
below.  An  unacceptable  rating  on  any 
individual  criterion  may  render  the 
application  unacceptable.  Consequently, 
applicants  should  take  care  to  ensure 
that  all  criteria  are  fully  addressed  in 
the  application.  Relative  weights  for  the 
criteria  are  shown  in  parentheses. 

(1)  Project  Objective:  (25  Points) 

How  closely  do  the  project  objectives 
fit  those  of  the  annotmcement?  Is  the 
need  for  the  project  discussed  in  terms 
of  the  importance  of  the  issues  to  be 
addressed?  Does  it  describe  how  the 
project  builds  upon  previous  research? 
What  is  the  potential  usefulness  of  the 
anticipated  result  and  expected  benefits 
to  the  target  groups?  What  is  the 


potential  usefulness  of  the  proposed 
project  for  the  advancement  of  scientific 
knowledge? 

(2)  Project  Design:  (30  Points) 

Is  the  design  of  the  project  adequate 
and  feasible  as  indicated  by  the 
appropriateness  of  the  work  statement 
and  the  technical  approach,  including: 
(a)  a  concise  and  clear  statement  of  goals 
and  objectives:  (b)  theoretical  analysis  of 
the  problem  and,  if  appropriate, 
hypotheses  to  be  tested  and/or 
parameters  to  be  estimated;  (c) 
specification  of  data  sources;  (d)  plan 
for  data  analysis,  including 
appropriateness  of  statistical  methods  to 
be  used;  and  (e)  scheduling  of  tasks  and 
milestones  in  the  progress  of  the 
project?  Does  the  proposal  describe 
specific  plans  for  conducting  the  project 
in  terms  of  the  tasks  to  be  performed, 
and  how  the  approach  proposed  will 
accomplish  the  project  objectives? 

(3)  Qualifications:  (30  Points) 

Do  the  qualifications  of  the  project 
personnel,  as  evidenced  by  training, 
experience,  and  publications, 
demonstrate  that  they  have  the 
knowledge  of  subject  matter  and  skills 
required  to  competenUy  carry  out  the 
research  and  to  produce  a  final  report 
that  is  comprehensible  and  usable?  Is 
the  staffing  pattern  appropriate  for  the 
proposed  research,  linking 
responsibilities  clearly  to  project  tasks? 

(4)  Organization  and  Budget:  (15  Points) 

Are  the  resources  needed  to  conduct 
the  project  specified,  including 
personnel,  time,  funds,  and  facilities? 
Are  any  collaborative  efforts  with  other 
organizations  clearly  identified  and 
written  assurances  referenced?  Is  all 
budget  information  provided  including 
a  description  by  category  (personnel, 
travel,  etc.)  of  the  total  of  the  Federal 
funds  required,  and  written  assurances 
referenced?  Where  appropriate,  are 
justifications  and  explanations  of  costs 
provided?  Are  the  project's  costs 
reasonable  in  view  of  the  level  of  effort 
and  anticipated  outcome?  Does  the 
applicant's  organization  have  adequate 
facilities  and  resources  to  plan,  conduct, 
and  complete  the  project? 

7.  Closing  Date  for  Receipt  of   . 
Applications 

The  closing  date  for  receipt  of  grant 
applications  for  Federal  fimds  in 
response  to  this  announcement  is  June 
26. 1997. 

Applications  may  be  mailed  or  sent 
by  commercial  carrier  or  personally 
delivered  to:  Grants  Management  Team; 
Office  of  Operations  Contracts  and 
Grants;  Office  of  Acquisition  and 


Grants;  Social  Seciirity  Administration; 
l-E-4  Gwynn  Oak  Buildin^l710 
Gwynn  Oak  Avenue;  Baltimore, 
Maryland  21207. 

Hand-delivered  applications  are 
accepted  during  the  hours  of  8:00  a.m. 
to  5:00  p.m.,  Monday  through  Friday. 
An  application  will  be  considered  as 
meeting  the  deadline  if  it  is  either 

(a)  Received  on  or  before  the  deadline 
date  at  the  above  address;  or 

(b)  Mailed  through  the  U.S.  Postal 
Service  or  sent  by  commercial  carrier  on 
or  before  the  deadline  date  and  received 
in  time  to  be  considered  during  the 
competitive  review  and  evaluation 
process.  Applicants  are  cautioned  to 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  to  obtain  a  legibly 
dated  receipt  frtim  a  commercial  carrier 
as  evidence  of  timely  mailing.  Private 
metered  postmarks  are  not  acceptable  as 
proof  of  timely  mailing. 

Applications  which  do  not  meet  the 
above  criteria  are  considered  late 
applications.  SSA  will  notify  each  late 
applicant  that  its  application  will  not  be 
considered. 

Note:  Facsiniile  Copies  Will  Not  be 
Accepted. 

Notice  Procedures 

Paperwork  Reduction  Ad 

This  notice  contains  reporting 
requirements  in  the  "Application 
Process"  section.  However,  the 
information  is  collected  using  form 
SSA-96-BK,  Federal  Assistance,  which 
has  Office  of  Management  and  Budget 
clearance  No.  0960-0184. 

Executive  Orders  12372  and  12416— 
Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by  the 
requirements  of  Executive  Order  12372, 
as  amended  by  Executive  Order  12416, 
relating  to  Federal  agencies  providing 
opportunities  for  consultation  with 
State  and  local  elected  officials  on 
proposed  Federal  financial  assistance  or 
direct  Federal  development 

(Catalog  of  Federal  Domestic  Assistance: 
Program  No.  96.007,  Social  Security-Research 
and  Demonstration.) 

Dated:  March  20. 1997. 
John  J.  Callahan. 

Acting  Conimissioner  of  Social  Security. 
[FR  Doc  97-7914  Filed  3-27-97;  8:45  am] 

BHJJNO  CODE  41M-2»-P 


Social  S«curity  Ruling  SSR  97-1  p.  TitI* 
XVI:  SupptofMfitai  Sacurtty  Income— 
Income    When  Inheritances  Become 


ACTKM:  Notice  of  Social  Security  ruling. 


AGBICY:  Social  Security  Administiation. 


SUMMARY:  In  accordance  with  20  CFR 
422.406(b)(1),  the  Acting  Commissioner 
of  Social  Security  gives  notice  of  Social 
Security  Ruling  SSR  97-lp.  This  Policy 
Interpretation  Ruling  clarifies  the  Social 
Security  Administration's  longstanding 
policy  that  State  law  must  be  taken  into 
account  in  determining  the  point  at 
which  an  inheritance  becomes  income 
under  Tide  XVI,  Supplemental  Security 
Income  for  the  Aged.  Blind,  and 
Disabled,  of  the  Social  Security  Act. 
That  is,  the  earliest  point  at  which  an 
inheritance  can  become  income  under 
Tide  XVI  is  the  point  at  which  the 
individual  is  fr^,  under  applicable 
State  inheritance  laws,  to  spend  his  or 
her  inheritance  (if  it  is  cash)  or  to 
convert  his  or  her  inheritance  to  cash  (if 
it  is  not  cash). 

EFFECTIVE  DATE:  March  28, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Joanne  K.  Castello,  Division  of 
Regulations  and  Rulings,  Social  Security 
Administration,  6401  Seciirity 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1711. 

8UPPI.EMENTARY  MFORMATKM:  Although 
we  are  not  required  to  do  so  pursuant 
to  5  U.S.C.  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Sectirity  Ruling 
in  accordance  with  20  CFR 
422.406(b)(1). 

Social  Security  Rulings  make 
available  to  the  pubhc  precedential 
decisions  relating  to  the  Federal  old-age, 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication,^ 
Federal  court  decisions,  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  other  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Ridings  do 
not  have  the  force  and  effect  of  the  law 
or  regulations,  they  are  binding  on  all 
components  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  422.406(b)(1),  and  are  to  be  relied 
upon  as  precedents  in  adjudicating 
cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 

(Catalog  of  Federal  Domestic  Assistance, 
Program  96.006  Supplemental  Security 
Income.) 
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Dated:  March  21.  \99f. 
John  J.  Callahan. 

Acting  Commissioner  of  Social  Security. 

Policy  Inteqiretation  Ruling;  Title  XVI: 
Supplemental  Security  Income — 
Income — When  Inheritances  Become 
Income 

Purpose:  To  clarify  the  Social  Security 
Administration's  (SSA)  longstanding 
policy  that  State  law  must  be  taken  into 
account  in  determining  the  point  at 
wEich  an  inheritance  becomes  income 
for  purposes  of  the  Supplemental 
Security  Income  (SSI)  program. 
Citations  (Authority):  Section 
1612(a)(2)(E)  of  the  Social  Security  Act; 
Regulations  No.  16.  Subpart  K,  sections 
416.1102,  416.1121(h).  and  416.1123(a). 
Pertinent  History-ihe  point  at  which 
something  becomes  income  under  the 
SSI  program  derives  from  the  regulatory 
definition  of  income  at  20  CFR 
416.1102.  Income  is  something  an 
individual  receives  and  can  use  to  meet 
food,  clothing,  or  shelter  needs.  An 
implicit  requirement  of  this  definition  is 
that,  for  property  other  than  cash  to  be 
considered  income,  the  individual  who 
receives  it  must  have  the  legal  right, 
authority,  and  power  to  convert  it  to 
cash  (by  selling  it,  for  example).  The 
point  at  which  something  becomes 
income  is,  necessarily,  the  point  at 
which  it  first  meets  this  criterion. 

The  earliest  point  at  which  a  cash 
inheritance  can  be  used  to  meet  food, 
clothing,  or  shelter  needs  is  the  point  at 
which  State  inheritance  laws  permit  the 
heir  to  spend  it.  The  earliest  point  at 
which  inherited  property  other  than 
cash  can  be  used  to  meet  food,  clothing, 
or  shelter  needs  is  the  point  at  which 
State  inheritance  laws  permit  the  heir  to 
convert  the  property  (or  his  or  h-ir 
interest  in  it)  to  cash. 

In  some  States,  an  heir  cannot  dispose 
of  Bn  inheritance  until  the  estate  is 
closed.  When  this  is  the  case,  the 
inheritance  does  not  meet  the  regulatory 
criteria  to  be  considered  income  until 
the  estate  is  closed.  In  other  States,  an 
heir  may  receive  a  contingency  interest 
in  real  prof>erty  at  the  time  of  the 
decedent's  death.  The  heir  can  sell  this 
contingency  interest  immediately,  even 
though  perfect  title  to  the  property 
caimot  be  conveyed  until  the  estate  is 
closed  and  the  value  of  the  property 
may  be  reduced  accordingly  or  be 
difficult  to  determine.  However,  when 
the  contingency  interest  can  be  valued, 
this  interest  meets  the  regulatory  criteria 
to  be  considered  income  at  the  Lime  of 
the  decedent's  death. 

Since  State  law  governs  the  point  at 
which  inherited  property  first  meets  the 
regulatory  criteria  for  being  considered 
income.  State  law  must  be  taken  into 


account  in  determining  the  point  at 
which  inherited  property  becomes 
income  undff  the  SSI  program.  This 
includes  cases  in  which  State  law 
permits  an  heir  to  convert  inherited 
property  to  cash  prior  to  distribution  of 
the  assets,  since  failure  to  consider  such 
property  as  income  unless  and  until  the 
assets  are  distributed  would  not  be 
consistent  with  regulations. 

Policy  Interpretation:  The  earliest 
point  at  which  an  inheritance  can 
become  income  under  the  SSI  program 
is  the  point  at  which  the  individual  is 
free,  under  applicable  State  inheritance 
laws,  to  spend  the  inheritance  (if  it  is 
cash)  or  to  convert  the  inheritance  to 
cash  (if  it  is  not  cash). 

Effective  Date:  This  Ruling  which 
merely  clarifies  SSA's  longstanding 
policy  on  the  treatment  of  inheritances 
is  efiiBCtive  on  March  28,  1997. 

Cross-Reference:  Program  Operations 
Manual  System,  Part  5,  Chapter  008, 
Subchapter  30.  Section  SI  00830.550. 

(FR  Doc.  97-7831  Filed  3-27-97;  8:45  am) 

aiUJNQ  CODE  41M-2S-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Privacy  Act  of  1974:  Systems  of 
Records 

AGENCY:  Operating  Administrations. 
DOT. 

ACTION:  Notice. 

SUtlMARY:  Notice  to  amend  and  delete 
systems  of  records. 

EFFECTIVE  DATE:  March  28.  1997. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer.  U.S.  Department  of 
Transportation,  400  7th  St.,  SW.. 
Washington.  DC  20590 

FOR  FURTHER  MFORMATKM  CONTACT: 
Crystal  Bush  at  (202)  366-9713 

StiPPLEMENTARY  MFORMATKM:  The 
Department  of  Transportation  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
above  mentioned  address. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  and  is  published  in  their 
entirety.  The  proposed  amendments  are 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  of  1974,  (5  U.S.C. 
552a),  as  amended,  which  requires  the 
submission  of  a  new  or  altered  systems 
report. 


DOT/OST  003 
SYSTEM  NAME: 

Allegations  of  Infringement  of  United 
States  Patents. 

SECUWTY  CLASSmCATKM: 

Unclassified. 

SYSTEM  LOCATKM: 

Office  of  the  Secretary  of 
Transportation.  Office  of  the  General 
Counsel.  400  7th  Street.  SW..  Room 
10102,  Washington.  DC  20590. 

CATEQOnES  OF  MCMVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  believe  that  an 
agency  of  the  Department  of 
Transportation  is  infringing  a  United 
States  patent  owned  by  the  individual. 

CATEOOWES  Of  RECORDS  M  THE  SYSTEM: 

Copies  of  correspondence  alleging 
that  agencies  of  the  Department  of 
Transportation  have  infringed,  or  are 
infringing,  United  States  patents  owned 
by  the  originators  of  the 
correspondence.  Copies  of  replies  by  the 
Department  Patent  Counsel  to  the 
originator  of  the  allegation.  Copies  of 
correspondence  forwarding  the 
allegation  to  the  particular  Department 
agency  accused  for  thefr  comment;  their 
replies  to  Patent  Counsel.  Copies  of 
correspondence  between  the 
Department  of  Transportation  and  the 
Department  of  Justice  concerning  the 
allegations. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SY8TBI: 
49  CFR  1.57. 

PURf>OSE(S): 

The  purpose  of  the  system  is 
document  allegations  that  agencies  of 
the  Department  of  Transportation  have 
infringed,  or  are  infringing.  United 
States  patents. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTBtl,  MCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Used  as  a  record  of  allegations  and 
Patent  Counsel's  actions  hereon. 

See  Prefatory  Statement  of  General 
Routine  Uses. 

POUOES  AND  PRACnCES  FOR  STORIMQ, 
RETRIEVING,  ACCESSmO,  RETAMMO.  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders  stored  in  file  cabinets. 

RETRIEVABILITY: 

Indexed  individually  by  name  in 
alphabetical  sequence. 

SAFEGUARDS: 

Records  are  disclosed  only  to 
individuals  with  established  legal 
interest  or  legal  "need  to  know." 


RETBinON  AND  disposal: 

Transfer  to  Federal  Records  Center 
two  years  after  close  of  file;  destroy  25 
years  after  close  of  file. 

SYSTBM  MANAOER(8)  AND  ADDRESS: 

Mailing  address:  Patent  Counsel,  C- 
15.  U.S.  Department  of  Transportation. 
Washington,  DC  20590. 

Office  Location:  400  7th  Street,  SW.. 
Room  10102. 

NOnRCATKW  PROCEDURE: 

Apply  to  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Apply  to  System  Manager. 

CONTESTWG  RECORD  PROCEDURES: 
Apply  to  System  Manager. 

RECORD  SOURCE  CATEQOHES: 

Patent  owners. 

EXBfmONS  ClAagP  FOR  THE  SYSTEM: 

None. 
DOT/OST  006 

SYSTEM  NAME: 

Departmental  Advisory  Committee 
Files,  DOT/OST. 

SECURITV  CtASSIFICATKM: 

Unclassified. 

SVSTB*  LOCATION: 

U.S.  Department  of  Transportation, 
Office  of  the  Secretary.  Executive 
Secretariat,  400  7th  Street,  SW.,  Room 
10205,  Washington,  DC  20590. 

CATCQORCS  OF  MOMOUALS  COVERS)  BY  THE 

svsrai: 

Present  and  former  members  of 
Departmental  advisory  committees  and 
candidates  applying  for  a  position  on  an 
advisory  committee. 

CATEG0RK8  OF  RKOROS  M  THE  8Y8TBI: 

Membership  file  listing  name, 
address,  occupation,  committee  name, 
and  term  of  appointment.  Biographical 
infrwmation  on  committee  members  and 
applicants. 

AUTHORmr  FOR  MAMTBIANCE  OF  THE  SYSTBC 

Federal  Advisory  Committee  Act 

PUnP08C(8): 

The  purpose  of  this  system  is  to 
maintain  membership  Usts  of  present, 
former,  and  potential  members  of 
Department  of  Transportation  advisory 
committees. 

ROUTSIE  uses  OF  RECORDS  MASfT  AMB>  Bl  THE 
SYSTBI,  BICUJINNQ  CATESORKS  OF  USatS  AND 
THE  PURPOSES  OF  SUCH  U8ES: 

To  maintatn  records  in  accordance 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  and  GSA's 


Interim  Rule  on  Advisory  Committee 
Management.  To  prepare  required 
reports  to  GSA  and  to  the  Congress.  To 
answer  membership  inquiries  from 
Departmental  elements,  from  the 
Congress,  from  public  and  private 
organizations  and  individiials.  To 
provide  a  current  list  of  qualified 
applicants  for  vacancies  which  occur  on 
the  advisory  committees. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVING,  ACCESSMO,  RETAIMNQ,  AND 
DOPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

All  data  is  stored  on  a  disk  which  is 
located  inside  the  processor,  with 
magnetic  tape  backup.  The  hard  copies 
will  be  stored  in  the  Executive 
Secretariat  and  will  be  seaired  at  all 
times.  Access  to  the  records  will  be  by 
means  of  identification  number  and 
password  known  only  to  the  user  and 
the  system  manager. 

RETRIEVABILITY: 

Records  vrill  be  retrievable  by  name  or 
by  any  of  the  categories  listed  under 
"Categories  of  Records." 

SAFEGUARDS: 

The  records  are  safeguarded  by  (1) 
user  identification  and  password;  (2) 
establishment  of  permission  to  view  the 
file  by  the  system  or  owner  of  the 
record;  and  (3)  encryption  of 
documents,  records  and  data  elements. 
All  hard  copies  are  stored  in  a  locked 
storage  area  and  are  only  accessible  by 
permission  of  the  Committee 
Management  Coordinator. 

RETSmON  AND  disposal: 

Records  are  retained  and  disposed  of 
in  accordance  with  the  National 
Archives  and  Records  Administration 
(NARA)  Genraal  Records  Schedule  18, 
Item  No.  8(c). 

SYSTEM  MANAGER!^  AND  ADDRESS: 

U.S.  Department  of  Transportation. 
Office  of  the  Secretary,  Executive 
Secretariat.  Committee  Management 
Officer,  400  7th  Street.  SW.,  Room 
10205,  Washington.  DC  20590. 

NOrmCATION  PROCEDURE: 

Any  individual  who  wishes  to  be 
notified  if  the  system  of  records 
contains  a  record  pertaining  to  him  may 
apply  in  writing  to  the  System  Manager 
at  the  above  address. 


Any  individual  who  wishes  to  review 
the  contents  of  a  record  pertaining  to 
him  may  apply  in  writing  to  the  System 
Manager. 


CONTESTWtG  RECORD  PROCSXMES: 

Same  as  "Record  Access  Procedures." 
Appeals  should  be  directed  to  the 
Seoetary  of  Transportation,  if  request 
for  modification  or  deletion  is  denied. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  system 
is  obtained  from  (1)  committee  sponsor. 
(2)  individuals  who  apply  for  advisory 
committee  appointments;  and  (3) 
persons  who  recommend  them  for 
appointment.  Each  applicant  must 
complete  a  Candidate  Biographical 
Information  Request  form  which 
contains  all  of  the  data  to  be  stored  in 
the  "Categories  of  Records."  and  the 
individual  signs  a  permission  statement 
authorizing  the  Department  of 
Transportation  to  retain  such  records. 

EXBfmOMS  CLAWED  FOR  THE  SYSTBll: 

None. 

DOT/OST  013 

SYSTEM  name: 

Employee  Management  Convenience 
Files— Office  of  Inspector  General. 

SKURTTY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Office  of  Inspector  General.  DOT/OST. 

400  Seventh  Street.  SW..  Washington. 

DC  20590. 
Office  of  hispector  General.  DOT/OST, 

Kendall  Square,  55  Broadyray.  Room 

1055.  Cambridge,  MA  02142 
Office  of  Inspector  General.  DOT/OST. 

26  Federal  Plaza.  Room  3134.  New 

York.  NY  10278 
Office  of  Inspector  General.  DOT/OST. 

10  South  Howard  Street.  Suite  4500, 

Baltimore.  MD  21201 
Office  of  Inspector  General.  DOT/OST. 

61  Forsyth  Street.  SW..  Suite  17T60. 

Atianta.  GA  30303-3104 
Office  of  Inspector  General,  DOT/OST. 

Ill  N.  Canal  Street.  Room  677. 

Chicago.  IL  60606 
Office  of  Inspector  General.  DOT/OST, 

Federal  Office  Building.  Room  9A27. 

819  Taylor  Street.  Fort  Worth.  TX 

76102 
Office  of  Inspector  General.  DOT/OST. 

601  East  12th  Street.  Room  113, 

Kansas  Qty,  MO  64106 
Office  of  Inspector  General.  IXDT/OST, 

201  Mission  Street.  Suite  2310.  San 

Francisco.  CA  94J05 
Office  of  Inspector  General,  DOT/OST, 

Federal  Office  Building,  Room  644, 

915  Second  Avenue,  Seattle,  WA 

98174. 
Office  of  Inspector  General,  DOT/OST. 

15000  Aviation  Boulevard,  Room 

1027.  Uwndale.  CA  90261 
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Office  of  Inspector  General.  DOT/OST. 
Linpro  Canter,  900  East  8th  Avenue, 
Suite  201,  King  of  Prussia,  PA  19406 

CATEGORIES  OF  VCNVIOUALS  COVERED  BY  TME 

SYsrai: 

Present  employees. 

CATEOOff  ES  OF  RECORDS  IN  THE  SYSTBi: 

Perfonnance  Evaluation  Records, 
Position  Descriptions,  SF-171s,  and 
Employee  Relations  Documents. 

AUTHORITY  FOR  MAWTBMNCE  OF  THE  SYSTBi: 
49  CFR  1.23(1). 

PURI>OSE(S): 

The  records  are  maintained  to  ensure 
that  all  appropriate  records  on  an 
individual's  employment,  pay, 
performance,  and  conduct  are  retained 
and  are  available  to  agency  officials 
having  a  need  for  the  information. 

ROUTME  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTEM,  NCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Employment,  pay,  performance 
evaluations,  and  employee  conduct. 

Used  by  supervisor  and 
administrative  personnel  in  preparation 
of  personnel  docimients.  See  Prefatory 
Statement  of  General  Routine  Uses. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRKWIG,  ACCESSING,  RETAJMNQ,  AND 
OtSPOSMQ  OF  RECORDS  IN  THE  SYSTBi: 

STORAGE: 

Safe  and  Hie  cabinets. 

RETRKVABUTY: 

By  name. 

SAFEGUARDS: 

Locked  safe  and  files. 

RETBfTKM  AND  DISPOSAL: 

Records  disposition  schedules 
developed  by  the  National  Archives  and 
Records  Administration  are  applied  to 
these  records. 

SYSTBI  IflANAGeHS)  AND  ADDRESS: 

Director  of  Administration  (JM-1), 
Office  of  Inspector  General,  Department 
of  Transportation,  400  7th  Street  SW., 
Suite  9210,  Washington,  DC  20590. 

NOTmCATKM  PROCSMIRE: 

Same  as  "System  Manager." 

RECORD  ACCESS  PROCaXiRES: 

Current  employees  may  have  access  to 
contents  through  the  System  Manager. 


CONTESTMOI 

Current  employees  may  contest 
contents  through  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Subject,  supervisor,  responsible 
official,  personnel  and  payroll  offices. 


EXEMPTKMS  CUUMED  FOR  THE  SYSTEM: 

None. 

DOT/OST  041 

SYSTBMNAME: 
DOMUS. 

SECURmr  CLASSIFKAnON: 

Unclassified. 

SYSTEM  LOCATION: 

Department  of  Transportation  (DOT), 
Office  of  the  Secretary  (OST),  Executive 
Secretariat,  400  7th  Street,  SW., 
Washington,  DC  20590. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  write,  or  are  referred 
in  writing  by  a  second  party,  to  the 
Secretary,  Deputy  Secretary,  IDeputy 
Under  Secretary,  and  their  immediate 
offices. 

Individuals  who  are  the  subject  of  an 
action  requiring  approval  or  action  by 
one  of  the  forenamed,  such  as  app>eal 
actions,  training,  awards,  foreign  travel, 
promotions,  selections,  grievances,  and 
discipline. 

CATEGORCS  OF  RECORDS  M  THE  SYSTBkl: 

Correspondence  submitted  by,  or  on 
behalf  of,  an  individual,  including 
resumes,  letters  of  reference,  etc. 

Responses  to  such  correspondence. 

Stan  recommendations  on  actions 
requiring  approval  or  action  by  one  of 
the  forenamed. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
49  CFR  1.23(j). 

PURP06E(S): 

The  purpose  of  the  system  is  provide 
history  of  correspondence  addressed  to 
and  signed  by  the  Secretary  and  Deputy 
Secretary  of  Transportation. 

ROUTME  USES  OF  RECORDS  MAiNTAiNEO  IN  THE 
SYSTBKI,  MCLUDMG  CATEOORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Referral  to  the  appropriate  action 
office  within  or  outside  the  Department 
for  preparation  of  a  response. 

Referral  to  the  appropriate  agency  for 
actions  involving  matters  of  law  or 
regulation  beyond  the  responsibility  of 
the  Department,  such  as  the  Civil 
Service  Commission  for  employee 
appeals,  the  Department  of  justice  in 
matters  of  law  enforcement,  etc. 

See  Pre&tory  Statement  of  General 
Routine  Uses. 

POUOES  AND  PRACTICES  FOR  8T0RMG, 
RETRKVMQ.  ACCESSBM,  RETAMBM,  AND 

otsposmo  OF  REConoe  m  the  systbik 
storage: 

Computer  disc  and — selectively — on 
microfilm  for  all  records  since  January 
1. 1974. 


In  hard  copy  for  all  records  prior  to-  ■>  - 
January  1, 1974. 

retrievabiuty: 

Indexed  by  name  of  correspondent, 
referring  individual,  and  subject 
category  (e.g.,  "employment"  for 
applicants)  from  January  1,  1974  on. 

Indexed  by  name  of  correspondent 
prior  to  January  1, 1974. 

SAFEGUARDS: 

Computer  microfilm  records,  and 
remote  reader  terminals,  which  permit 
random  access  to  the  system  records,  are 
locked  after  office  hours. 

During  office  hours  computer  is 
accessible  only  through  terminals 
operated  by,  and  under  the  surveillance 
of,  authorized  employees  of  the 
Executive  Secretary. 

RETBfTKM  AND  disposal: 

Hard-copy  records  for  1967-1969  and 
duplicate  microfilms  for  1974-1989  are 
in  the  custody  of  National  Archives  and 
Records  Administration  (NARA). 

Microfilm  Records  from  1990  and 
following  are  retained  in  the 
Depeutmental  headquarters  building. 

Records  are  retired  to  NARA  on  a 
space-needed  basis. 

SYSTBi  MANAGER(S)  AND  ADDRESS: 

Department  of  Transportation  (DOT), 
Office  of  the  Secretary  (OST).  Executive 
Secretariat,  400  7th  Street,  SW., 
Washington,  DC  20590. 

NOTIFICATKM  PROCEDURE: 

Inquiries  should  be  directed  to  the 
System  Manager.  Helpful  information, 
in  addition  to  the  individual's  name, 
includes  date(s),  subject  matter,  and 
addressee(s)  of  the  incoming 
correspondence,  and  date(s)  and 
authors)  of  the  response(s). 

RECORD  ACCESS  PROCEDURES: 

Contact  System  Manager  for 
information  on  procedures  for  gaining 
access  to  records. 

CONTESTMG  RECORD  PROCBMRES: 
Contact  System  Manager  for 
information  on  procedures  for 
contesting  records.  Appeals  should  be 
directed  to  the  Secretary  of 
Transportation,  if  request  for 
modification  or  deletion  is  denied. 

RECORD  SOURCE  CATEGORIES: 

Correspondence  from  individual,  his 
representative  or  sponsor. 

Responses  to  incoming 
correspondence. 

Related  material  provided  for 
background  as  appropriate. 

EXBirTIONS 

None. 


CLAWED  FOR  THE  SYSTBi: 


DOT/OST  101 

SYSTEM  NAME: 

Office  of  Inspector  General, 
Management  Information  System  (OIG/ 
MIS). 

SECURTTY  CLASSIFICATION: 

Unclassified. 

SYSTBi  location: 

Office  of  Inspector  General,  DOT/ 
OST,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

CATEGORCS  OF  MDIVIDUALS  COVERED  BY  THE 
SYSTBi: 

All  active  employees  of  the  OIG,  with 
history  data  on  previous  employees 
maintained  for  2  years.  Present  and 
former  DOT  employees,  DOT 
contractors  and  employees  as  well  as 
grantees,  subgrantees,  contractors, 
subcontractors  and  their  employees  and 
recipients  of  EXDT  monies,  and  other 
individuals  or  incidents  subject  to 
investigation  within  the  purview  of  the 
Inspector  General  Act. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBT. 
Individual's  current  position  and 
employment  status,  assignments,  travel, 
experience,  training,  with  the  following 
personal  data:  Name,  social  security 
account  number,  date  of  birth,  service 
computation  date,  career  status,  address, 
assigned  station,  job  series,  education, 
grade,  minority  status,  and  personnel 
transaction  date.  Investigative 
information  consists  of  investigation 
targets'  name  and  social  security 
account  number,  organization  name, 
tjrpe  of  investigation,  offense  data, 
source  of  referral  data  and  action  taken. 

AUTHORHY  FOR  MABfTENANCE  OF  THE  SYSTEM: 
Inspector  General  Act  of  1978. 

PURP0SE(S): 

The  purpose  of  the  system  is  to 
provide  individuals  with  a  need  to 
know  with  specific  information  related 
to  (1)  time  and  attendance  of  employees; 
(2)  workload  status  reports;  (3)  security 
clearance  alerts;  (4)  travel  information, 
etc. 

nouTBC  itaa  of  records  mabitabied  bi  the 

SYSTBi,  BICLUOBia  CA1EQ0RIES  OF  USERS  AND 
TME  PURPOSES  OF  SUCH  USES: 

There  will  be  no  external  uses. 
Internally,  information  will  be  used  as 
follows:  (1)  Security  clearance 
notification  alerts  may  be  provided  to  an 
examined  activity  in  advance  of  visits 
by  OIG  personnel  if  information  to  be 
examined  requires  a  secret  clecuance  or 
above;  (2)  time  and  attendance  reports 
will  be  used  to  track  temporary  duty 
travel  fi^uency  and  duration,  to 
categorize  indirect  time  for  periodic 


reports,  and  to  accrue  staff  hour  data  on 
assigned  projects;  (3)  planned  annual 
leave  reporting  will  be  used  by  various 
managers  for  workload  planning  and 
travel  scheduling;  (4)  assigiunents 
information  and  workload  status 
information  will  be  used  by  managers  to 
control  audits  and  investigations,  and  to 
maximize  effectiveness  of  staff 
resources;  (5)  miscellaneous  personnel 
information  will  be  used  by  staff 
managers  to  determine  training  needs, 
promotional  eligibility,  education  and 
background,  and  professional 
organization  participation:  (6) 
information  will  be  used  to  produce 
resource  management  reports;  (7)  travel 
information  will  be  used  by  managers  to 
control  temporary  duty  travel,  travel 
costs  and  issuances  of  travel  orders;  and 
(8)  investigative  information  is  collected 
and  maintained  in  the  administration  of 
the  Inspector  General  Act  of  1978  (Pub. 
L.  95—452)  to  investigate,  prevent,  and 
detect  fraud  and  abuse  in  departmental 
programs  and  operations.  Material 
gathered  is  used  for  investigative  case 
management 

Used  by  DOT  Officials  in  the 
administration  of  their  responsibilities. 
See  also  Prefatory  Statement  of  General 
Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORBIQ, 
HtllBLVBIO,  ACCCBBBIO,  RETABMM},  AND 
DISP06BM  OF  RECORDS  B«  THE  SYSTBi: 

STORAGE: 

Active  reports  on  magnetic  disk,  with 
backup  active  records  and  inactive 
records  maintained  on  magnetic  tape. 

RETRKVASaJTY: 

Records  will  be  retrievable  through 
employee  social  seciuity  number,  by 
name,  or  incident  title,  with  selected 
records  having  certain  secondary  keys 
consisting  of  certain  other  data 
elements,  listed  in  the  "Categories  of 
Records  in  the  System." 

safeguards: 

(1)  Records  will  be  maintained  in  a 
private  library  not  accessible  by  any 
unauthorized  user;  (2)  authorized  user 
identification  codes  will  be  tied  to 
multiple  password  system  to  afford 
additional  protection;  (3)  any  attempt  to 
bypass  the  password  protection  system 
vvill  result  in  "Log-Off"  from  the  system 
or  denial  of  access  to  data  if  access  to 
system  is  authorized;  (4)  physical  access 
to  system  documentation,  hardcopy 
printouts,  personal  data  files,  and 
terminals  will  be  restricted  to 
authorized  persoimel  by  maintaining  a 
secure  enviroimient  in  the  headquarters 
office;  (5)  access  to  data  will  be 
restricted  to  those  who  require  it  in  the 
performance  of  their  official  duties  and 


the  individual  who  is  the  subject  of  the 
record  (or  authorized  representative): 
and  (6)  tap>e  files  will  be  maintained  in 
an  environmentally  secure  vault  area 
when  not  in  use. 

RETBmON  AND  disposal: 

Records  will  be  maintained  for  2  years 
after  they  become  inactive.  All  inactive 
records  will  be  maintained  on  magnetic 
tape  within  the  computer  center  and 
will  be  afforded  the  same  safeguards  as 
active  records.  Machine-resident  records 
will  be  destroyed  at  the  end  of  the  2- 
year  period.  Hard  copy  records  will  be 
retained  until  the  records  are  replaced 
or  become  obsolete. 

SYSTEM  MANAOER(S)  AND  address: 

Director  of  Administration  (JM-1), 
Office  of  Inspector  General,  Department 
of  Transportation,  400  7th  Street,  SW., 
Suite  9210,  Washington,  DC  20590. 

NOTVKATKM  PROCSNME: 

Same  as  "System  Manager." 

RECORD  ACCESS  PROCSMiRES: 

Same  as  "System  Manager." 
Investigative  data  compiled  for  law 
enforcement  purposes  may  be  exempt 
from  the  access  provisions  pursuant  to 
5  U.S.C.  552a  (j)(2),  (k)(l,  (k)(2).  The 
identity  of  an  employee  or  other 
personal  source  who  makes  a  complaint 
or  provides  information  to  the  OIG  via 
the  OIG  "Hotline"  complaint  center  may 
be  exempt  from  disclosure  pursuant  to 
Section  7(b)  of  the  Inspector  General  Act 
of  1978  (Pub.  L.  95-452). 

CONTESTWO  RECORD  PROCBWRES: 

Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATCOOnCS. 

(1)  Official  persoimel  folder,  (2)  other 
personnel  docimients;  (3)  activity 
supervisors;  (4)  individual  applications 
and  forms;  and  (5)  information  obtained 
from  interviews,  review  of  records  and 
other  authorized  investigative 
techniques. 

EXEMPTKMS  CLABfCD  FOR  THE  SYSTEM: 

Investigative  data  compiled  for  law 
enforcement  purposes  may  be  exempt 
from  the  access  provisions  pursuant  to 
5  U.S.C.  552a  (jH2).  (k)(l),  or  (k)(2). 

Deletions 


DOT/OST  064 

SYSTBiNAME: 

Mobility  Assignment  Candidate  File. 


IMI 
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Dated:  March  20.  1997. 
CryiUl  M.  Bush, 
Privacy  Act  Coordinator, 
Department  of  Transportation. 
IFR  Doc.  97-7960  Filed  3-27-97:  8:45  an) 
aujNQCooe  4*io-«2-(> 

Coast  Guard 

[COO  97-020] 

National  Offshore  Safety  Advisory 
Conwntttae 

AOaiCY:  Coast  Guard.  DOT. 
ACTXM:  Notice  of  meeting. 


The  National  Offshore  Safety 
Advisory  Committee  (NOSAC)  will  meet 
to  discuss  various  issues  relating  to 
o&hore  safety.  The  meeting  will  be 
open  to  the  public. 

DATES:  The  meeting  of  NOSAC  will  be 
held  on  Wednesday,  May  14,  1997  firom 
8  a.m.  to  4  p.m.  Written  material  and 
requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  April  30;  1997. 
AOORESSES:  The  NOSAC  meeting  will  be 
held  in  the  Rooms  3200-3204,  of  the 
NASSIF  Building.  400  7th  Street,  SW. 
Washington,  DC.  Written  material  and 
requests  to  make  oral  presentations 
should  be  sent  to  Captain  R.L.  Skewes. 
Commandant  (G-MSO).  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW..  Washington.  DC  20593-0001. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Captain  R.L.  Skewes,  Executive  Director 
of  NOSAC.  or  Mr.  Jim  Magill.  Assistant 
to  the  Executive  Director,  telephone 
(202)  267-0214.  fax  (202)  267-4570. 
SUPPLafKNTARY  MFORMATKM:  NoUce  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agenda  of  Meeting 

National  Offshore  Safety  Advisory 
Committee  (NOSAC).  The  agenda 
includes  the  following: 

(1)  Introduction  and  swearing-in  of 
new  members. 

(2)  Progress  report  from  the  FTP 
Subcommittee. 

(3)  Progress  report  from  the 
Subcommittee  on  Pipeline-Free 
Anchorages  for  Mobile  OfEshore  Drilling 
UniU  (MODUs).  Uftboats  and  Vessels. 

(4)  Status  report  on  revision  of  33  CFR 
Subchapter  "N".  OCS  Regulations. 

(5)  Status  report  on  the 
implemenUtion  of  46  CFR  Subchapter 
"L"  on  Offshore  Supply  Vessels  (OSVs) 
and  Liftboats. 

(6)  Report  on  issues  concerning  the 
International  Maritime  Organization 
(IMO)  and  the  International 
Organization  of  Standardization  (ISO). 


(7)  Status  report  from  Safety 
Regulatory  Reform  Subcommittee. 

(8)  Report  from  subcommittee  on  Big 
"L"  OSVs.  Crew  Boats.  Alternate 
Tonnage  and  Licensing  of  OSVs. 

Procedural 

The  meeting  is  open  to  the  public. 
Due  to  new  security  procedures  at 
government  buildings,  visitors  should 
have  a  current  picture  ID  to  enter  the 
NASSIF  building.  At  the  Chairperson's 
discretion,  members  of  the  public  may 
make  oral  presentations  during  the 
meeting.  Persons  wishing  to  make  oral 
presentations  at  the  meeting  should 
notify  the  Executive  Director  no  later 
than  April  30,  1997.  Written  material  for 
distribution  at  the  meeting  should  reach 
the  Coast  Guard  no  later  than  April  30. 
1997.  If  a  person  submitting  material 
would  like  a  copy  distributed  to  each 
member  of  the  Committee  or 
Subcommittee  in  advance  of  the 
meeting,  that  person  should  submit  25 
copies  to  the  Executive  Director  no  later 
than  April  23. 1997. 

Infomution  on  Services  for  Individuals 
With  Disabilities 

For  information  on  fecilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Assistant  to  the 
Executive  Director  as  soon  as  possible. 

Dated:  March  21,  1997. 
)«Meph  J.  Aagalo, 

Director  of  Standards.  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.  97-7915  Filed  3-27-97:  8.45  am] 
HJJNQ  COK  4ai«-14-M 

[CGO  95-003] 

Prevention  Through  People 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting;  change  of 
location. 


On  January  30. 1997,  the 
Coast  Guard  published  a  Federal 
Regiater  notice  (62  FR  4567)  that 
announced  public  meetings  and  a 
request  for  comment  on  the  Coast  Guard 
program  Prevention  Through  People 
(PTP).  This  notice  announces  a  site 
change  for  the  fourth  meeting  from 
Providence  to  Newport.  Rhode  Island. 
DATES:  The  meeting  date  is  April  18, 
1997. 12:30  p.m.  to  4:30  p.m..  Newport. 
RI. 

ADDRESSES:  The  meeting  location  is  the 
DoubleTree  Hotel  on  Goat  Island. 
Newport.  RI.  telephone  401-849-2600. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Allen  Penn.  Human  Element  and  Ship 
Design  Division  (G-MSE-1),  telephone 


202-267-2997.  fax  202-267-4816,  email 
address  is  fldr-he@comdt.uscg.mil. 

SUPPLEMENTARY  INFORMATKM:  PTP  is  a 
systematic  approach  to  safety  which 
considers  the  people  in  the  system,  from 
the  boardroom  to  the  engineroom.  PTP 
anticipates  significantly  improved  safety 
in  the  operations  of  the  marine 
transportation  system  by  inclusively 
loolung  at  the  role  and  contributions  of 
all  the  people  involved,  government, 
industry  management,  and  workers.  The 
public  meeting  is  being  held  to  discuss 
the  PTP  Strategic  Plan.  The  Coast  Guard 
would  also  like  to  solicit  comments  on 
PTP  and  associated  issues  as  listed  in 
the  previous  Federal  Register  notice  (62 
FR  4567). 

Public  Meeting 

Attendance  is  open  to  the  public. 
With  advance  notice,  and  as  time 
permits,  members  of  the  public  may 
make  oral  presentations  during  the 
meeting.  Persons  wishing  to  make  oral 
presentations  should  notify  the  person 
listed  above  under  FOR  FURTHER 
MFORMATKM  CONTACT  no  later  than  the 
day  before  the  meeting.  Written  material 
may  be  submitted  prior  to,  during,  or 
after  the  meeting. 

Information  on  Services  for  the 
Disabled 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  person  listed  under 
FOR  FURTHER  MFORMATKM  CONTACT  as 
soon  as  possible. 

Dated:  March  21. 1997. 
Jowph  |.  Aagelo, 

Director  of  Standards.  Mariiw  Safety  and 
Environmental  Protection. 
(FR  Doc.  97-7916  Filed  J-27-97:  8:45  am) 
MLUNQ  COM  4ai»-14-P 


Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review,  Fort  Smith 
Regional  Airport,  Fort  SmWi.  AR 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTKM:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  city  of  Fort 
Smith.  AR,  for  Fort  Smith  Regional 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  and  14  CFR  Part  150  are  in 
compliance  with  applicable 


requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Fort  Smith  Regional 
Airport  under  Part  150  in  conjunction 
with  the  noise  exposure  map,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  September  9, 
1997. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  March  13. 
1997.  The  public  comment  period  ends 
May  12, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
DOT/FAA.  Attention:  Mr.  Tim  Tandy, 
ASW-630D.  Fort  Worth,  TX  76193- 
0630  at  (817)  222-5635.  Comments  on 
the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPI.EMENTARY  MFORMATKM:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Fort  Smith  Regional  Airport  are  in 
compliance  with  applicable 
requirements  of  Part  150,  effective 
March  13, 1997.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  September  9, 1997.  This 
notice  also  announces  the  availability  of 
this  program  for  public  review  and 
comment. 

Under  Section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Tide  I  of  the 
Act.  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

For  Smith  Regional  Airport  submitted 
to  the  FAA  on  February  14, 1997,  noise 


exposure  maps,  descriptions  and  other 
documentation  which  were  produced 
during  development  of  the  Part  150 
Program  Update  from  October  1994  to 
September  1996.  It  was  requested  that 
the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
Section  103(a)(1)  of  the  Act,  and  that  the 
noise  mitigation  measures,  to  be 
implemented  joinUy  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  under  Section 
104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  city  of 
Fort  Smith,  AR.  The  specie  map* 
under  consideration  are  the  1995 
Existing  Conditions  Noise  Exposure 
Map  (Figure  10.1)  and  the  2000  Future 
Conditions  Noise  Exposure  Map  (Figure 
10.2)  in  the  submittal.  The  FAA  has 
determined  that  these  maps  for  Fort 
Smith  Regional  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  March  13. 1997.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  oTthe  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  Section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator. 


under  Section  150.21  of  FAR  Part  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

The  FAA  has  formally  received  the 
noise  comfMtibility  program  for  Fort 
Smith  Regional  Airport  also  effective  on 
March  13, 1997.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  September  9. 
1997. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150.  Section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  mr  y  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  %vith 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration,  2601 

Meacham  Boulevard,  Arkansas/ 

Louisiana  ADO,  6th  Floor,  Fort 

Worth,  TX  76137-4298; 
Mr.  Robert  Johnson,  Manager,  Fort 

Smith  Regional  Air|x>rt,  5600  Airpml 

Boulevard,  Suite  200.  Fort  Smith,  AR 

72903. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  MFORMATKM 
CONTACT. 

Issued  in  Fort  Worth,  Texas,  on  March  13. 
1997. 

NaoBi  L.  Saudara. 

Manager,  Airports  Division,  Southtvest 
Region. 

[FR  Doc.  97-7938  Filed  3-27-97;  8:45  am] 
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Aviation  Rulamaking  Advisory 
Committee  Masting  on  Transport 
Airplane  and  Englns  Issusa 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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ACTKM:  Notice  of  public  meetiiig. 


:  This  notice  cumounces  a 
pubUc  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  transport  airplane 
and  engine  (TAE)  issues. 
DATES:  The  meeting  will  be  held  on 
April  15-17. 1997  beginning  at  1:00 
p.m.  on  April  15.  Arrange  for  oral 
presentations  by  April  8.  1997. 
AOOAESSES:  The  meeting  will  be  held  on 
the  12th  Floor,  Goddard  Room  of  the 
Aerospace  Industries  Association  of 
America.  Inc.  (ALA),  1250  Eye  Street, 
NW,  Washington,  DC  20005. 
FOR  FURTHER  MFORMATKM  COMTACT: 
Jackie  Smith.  OfBce  of  Rulemaking, 
ARM-209,  FAA,  800  Independence 
Avenue.  SW.  Washington.  IX  20591, 
Telephone (202) 267-9682. 
SUPPLBlfBrTARY  MFORMATKM:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C  App  Q),  notice  is  given  of 
an  ARAC  meetiiig  to  be  held  April  15- 
17,  1997  at  the  AIA,  1250  Eye  Street. 
NW,  Washington,  DC  20005. 
The  agenda  will  include: 

TiMMUy,  April  15, 1M7  at  1K»  pan. 

•  Opening  Remarks. 

•  Review  of  Action  Items. 

•  FAAR(4>Qrt 

•  JAA  Report. 

•  Transport  Canada  Report 

•  Executive  Committee  Meeting 
Report. 

•  Harmonization  Management  Team 
Meeting  Report. 

•  FAA  Position  on  JAA  Equivalence 
Proposal. 

•  Industry  Position  on  JAA 
Equivalence  Proposal. 

•  TAEIG  Issues  List  and  Tasking 
Chart  Disctission. 

Wedneiday,  April  15. 1997  at  8:30  ajn. 

•  Summarize  previous  day's 
discussion  and  begin  working  group 
reports. 

•  Jammed  Flight  Controls. 

•  Flight  Test  Harmonization  Working 
Group  (HWG)  Report. 

•  Flight  Test  Guide  Status  Report 

•  En^e  HWG  Report. 

•  Powerplant  Installation  HWG. 

•  Electromagnetic  ESiects  HWG. 

•  Loads  ft  Dynamics  HWG  Report  and 
AC  25.629  Vote. 

•  General  Structures  HWG. 

•  Airworthiness  Assurance  WG 
Report 

•  Braking  Systems  HWG. 

•  S]rstems  Design  and  Anal3rsis. 


•  Policy /Guidance  Memoranda 
Qarification. 

•  Open  Agenda. 

•  Review  Action  Items. 

•  Review  Future  Meeting  Schedule- 
Set  Next  Meeting. 

•  Process  Check. 

The  ARAC  will  vote  on  the  Loads  and 
Dynamics  Harmonization  Working 
Group's  proposed  advisory  circular  (AC) 
to  revise  AC  25.629-1.  Anyone 
interested  in  obtaining  a  copy  of  this 
document  should  contact  the  individual 
listed  under  the  heading  FOR  FURTHER 
MFORMATKM  CONTACT. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  space  available. 
The  public  must  make  arrangements  by 
April  8,  1997  to  present  oral  statements 
at  the  meeting.  Written  statements  may 
be  presented  to  the  Conmiittee  at  any 
time  by  providing  copies  at  the  meeting. 
In  addition,  sign  and  oral  interpretation, 
as  well  as  a  listening  device,  can  be 
made  available  if  requested  10  calendar 
days  before  the  meeting.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
MFORMATKM  CONTACT. 

Issued  in  Washington,  DC  on  March  24. 
1997. 

Jowph  A.  HawUns, 

Executive  Director.  Aviation  Buhmaking 
Advisory  (Committee. 

(FR  Doc.  97-7922  Filed  3-27-97;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

[Dodwt  Ho.  97-00i-Npi] 

Reports,  Fonns,  and  Recordkeeping 
Re<|uifenients 

AOaiCY:  National  Highway  TrafBc 
Safety  Administration  (NHTSA).  DOT. 
ACTKM:  Request  for  public  comment  on 
proposed  collections  of  information. 


Thnraday,  April  17. 1997  at  8:30  i 
•  FAA  Policy  for  ICAO  Rules  Report. 


t:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  new  procedures 
established  by  the  Paperwork  Reduction 
Act  of  1995,  before  seeking  OMB 
approval,  Federal  agencies  must  solicit 
public  comment  on  proposed 
collections  of  information,  including 
extensions  and  reinstatements  of 
previously  approved  collections. 

This  document  describes  a  coUectioB 
of  information  for  which  NHTSA 
intends  to  seek  OMB  approval. 
DATES:  Conmients  must  be  received  on 
or  before  May  27,  1997. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  cited  at  the 


beginning  of  this  notice  and  be 
submitted  to  the  E)ocket  Section,  Room 
5109.  NHTSA,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided  by 
referencing  its  OMB  Clearance  Number. 
It  is  requested,  but  not  required,  that  1 
original  plus  2  copies  of  the  comments 
be  provided.  The  Docket  Section  is  open 
on  weekdays  &om  9:30  a.m.  to  4  p.m. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  from  Mr.  Edward 
Kosek,  NHTSA  Information  Collection 
Clearance  Officer,  NHTSA.  400  Seventh 
Street.  SW,  Room  6123.  Washington.  DC 
20590.  Mr.  Kosek's  telephone  number  is 
(202)  366-2590.  Please  identify  the 
relevant  collection  of  information  by 
referring  to  its  OMB  Clearance  Number. 

SUPPt-EMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
document.  Under  OMB's  regulations  (at 
5  CFR  1320.8(d)).  an  agency  must  ask 
for  public  comment  on  the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utilify,  and  clarify  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  bimien  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
comment  on  the  following  proposed 
collection  of  information: 

Natioiial  Driver  Registn-  Reportiiig 
Requirement  for  23  CFR  Fart  1327 

Type  of  Request — ^Reinstatement  of 
clearance. 


OMB  Clearance  Number— 2127-0001. 

Form  Number — This  collection  of 
information  uses  no  standard  form. 

Requested  Expiration  Date  of 
Approval — Three  years  from  date  of 
approval. 

Summary  of  the  Collection  of 
Information — The  National  Driver 
Register  Act  of  1982  (Public  Law  97- 
364),  as  amended,  mandates  the 
Secretary  of  Transportation  to  establish 
and  maintain  a  National  Driver  Register 
to  assist  chief  driver  licensing  officials 
of  participating  states  in  exchanging 
information  about  the  motor  vehicle 
driving  records  of  individuals.  The  Act 
requires  the  chief  driver  licensing 
official  of  each  participating  state  to 
submit  a  report  to  the  Secretary  of  each 
individual  who  is  denied  a  motor 
vehicle  operator's  license  by  that  State 
for  cause;  whose  motor  vehicle 
operator's  license  is  revoked, 
suspended,  or  canceled  by  that  State  for 
cause;  or  who  is  convicted  under  the 
laws  of  that  State  of  any  of  the  following 
motor  vehicle-related  offenses  or 
comparable  offenses:  (a)  Operating  a 
motor  vehicle  while  under  the  influence 
of,  or  impaired  by,  alcohol  or  a 
controlled  substance;  (b)  a  traffic 
violation  arising  in  connection  with  a 
fatal  traffic  accident,  reckless  driving,  or 
racing  on  the  highways;  (c)  failing  to 
give  aid  or  provide  identification  when 
involved  in  an  accident  resulting  in 
death  or  personal  injury:  (d)  perjury  or 
knowingly  making  a  folse  affidavit  or 
statement  to  officials  about  activities 
governed  by  a  law  or  regulation  on  the 
operation  of  a  motor  vehicle.  The  Act 
also  requires  the  chief  driver  licensing 
officials  of  participating  states  to  chedc 
the  NDR  on  all  first  time  above- 
minimum  age  driver  license  applicants 
in  their  states. 

The  Commercial  Motor  Vehicle  Safety 
Act  of  1986  requires,  the  states  to  check 
the  NDR  for  all  applicants  for 
Commercial  Drivers  Licenses. 

Description  of  the  need  for  the 
information  and  proposed  use  of  the 
information — The  purpose  of  the  NDR, 
and  thus  this  information  collection 
activify,  is  to  prevent  the  issuance  of 
driver's  licenses  to  problem  drivers  in 
order  to  enhance  traffic  safefy.  Through 
amendments  to  the  NDR  Act,  the 
activify  also  serves  to  prevent  the 
certification  of  airline  pilots,  merchant 
mariners,  locomotive  operators,  and 
individuals  employed  as  motor  vehicle 
operators  if  they  are  problem  drivers. 

The  information  will  be  used  by 
NHTSA  in  exercising  its  statutory 
authorify  to  operate  the  NDR.  Without 
this  information,  states  could  issue 
licenses  to  individuals  who  are 
suspended  or  revoked  in  other  states,  or 


could  issue  a  duplicate  license  to  an 
individual  who  is  licensed  in  another 
state  allowing  them  to  spread  their 
violations  over  a  number  of  licenses. 

Description  of  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  tb  the 
Collection  of  Informationh-The  51 
respondents  are  the  State  driver 
licensing  agencies,  including  the 
District  of  Columbia.  The  frequency  of 
response  depends  on  how  each  state 
chooses  to  update  the  NDR  master  file. 
File  updates  can  be  daily  or  monthly. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 
Information — The  agency  estimates  the 
reporting  burden  for  this  year  will  be 
S39,540  for  the  51  jurisdictions.  The 
reporting  burden  is  based  on 
information  systems  personnel  salaries 
and  related  expenses.  ^ 

Aatlwrtty:  49  U.S.C  30304;  delegation  of 
authority  at  49  CFR  1.50. 

Dated:  March  21, 1997. 
James  H.  Hedhmd, 

Associate  Administrator  for  Traffic  Safety 
Programs. 
|FR  Doc.  97-7940  Filed  3-27-97;  B:45  am) 
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Surface  Transportation  Board 
[STB  Hnance  Docket  No.  33372] 

Lake  State  Ralhvay  Company — 
Acquisition  and  Operation 
Exemption — Detroit  &  KAacidnac 
Railway  Company 

Lake  State  Railway  Company  (LSR).  a 
Class  in  railroad,  has  filed  a  notice  of 
exemption  to  acquire  and  operate  275 
miles  of  rail  line  between  Kawkawlin 
and  Gaylord,  MI,  and  between 
Pinconning  and  Rogers  Cify,  MI,  frt>m 
the  Detroit  &  Mackkiac  Railway 
Company  (D&M),  as  follows:  (1)  The 
Pinconning  Subdivision,  from 
approximately  milepost  5.0  to  milepost 
11;  (2)  the  Mackinac  Subdivision,  from 
approximately  milepost  116  to  the  end 
of  the  line  at  milepost  122;  (3)  the 
Huron  Subdivision,  from  approximately 
milepost  16  to  milepost  151.25, 
including  the  Pinconning  crossover;  (4) 
the  Rogers  Qfy  Branch  from  milepost 
0.0  to  milepost  11.0;  and  (5)  the  Hillman 
Branch  and  the  Alabaster  Branch.* 

The  transaction  was  to  be 
consummated  on  or  after  the  effective 


*  LSR  currently  leases  and  operates  the  rail  lines 
that  are  the  sub)ect  of  this  notice  from  D&M.  See 
Lake  State  Railway  Company — Lease  and  Operation 
Exemption — Detroit  and  Mackinac  Bailway 
Company,  Finance  Docket  No.  32012  (HX  served 
Feb.  27, 1997). 


date  of  the  exemption  (7  days  after  the 
notice  of  exemption  was  filed),  but  no 
later  than  April  16, 1997. 

LSR  states  that:  (i)  The  acquisition 
will  not  place  LSR  in  control  of  any 
connecting  railroads;  (ii)  the  acquisition 
is  not  part  of  a  series  of  anticipated 
transactions  that  would  place  LSR  in 
control  of  any  connecting  railroad;  and 
(iii)  the  transaction  does  not  involve  a 
Qass  I  carrier.  Therefore,  the  transaction 
is  exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authorify  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  imder  sections  11324  and 
11325  that  involve  only  Class  in  rail 
carriers.  Because  this  transaction 
involves  Qass  m  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33372,  must  be  filed  %vith 
the  Surface  Transportation  Board,  OfBce 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kelvin  ). 
Dowd,  Eisq.,  Slover  &  Loftus,  1224 
Seventeenth  Street  NW.,  Washington, 
DC  20036. 

Decided:  March  24, 1997. 
By  the  Board,  David  M.  Kooschnilc. 
Director,  Office  of  Proceedings. 

VemoD  A.  WUliaoM, 

Secretary. 

[FR  Doc.  97-7932  Filed  3-27-97;  8:45  am) 

aajJNQ  COOC  4tis-o»-r-ii 


[STB  Finance  Docket  Na  3336q 

R.J.  Corman  Raiiroad  Company/ 
Pennsylvania  Urtas  inc.— Corporate 
Family  Transaction  Exemption — 
Ciearfietd  &  Mahoning  Railway 
Company 

R.J.  Corman  Railroad  Company/ 
Pennsylvania  Lines,  Inc.  (R)CP)  and  the 
Clearfield  &  Mahoning  Railway 
Company  (C&M),'  Class  III  common 


■  RfCP  and  CAM  are  commonly  cootiolled  by 
Richard ).  Corman. 
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carrier  railroads,  have  jointly  filed  a 
verified  notice  of  exemption.  C&M  will 
agree  to  extend  R)CP's  current  trackage 
rights  from  Curwensville,  PA,  milepost 
18.0,  to  approximately  East  Bickford, 
PA,  milepost  17.4,  approximately  0.6 
miles.2  Simultaneously,  R]CP  and  C&M 
will  terminate  a  lease  agreement  over 
approximately  8.4  route  miles  of  C&M 
rail  line  between  milepost  25.8,  at 
Clearfield,  and  milepost  17.4,  at  East 
Bickford.3 

The  transaction  was  to  be 
consummated  after  the  March  7, 1997 
effective  date  of  the  exemption. 

The  new  trackage  rights  agreement 
and  the  termination  of  the  lease 
agreement  between  RJCP  and  C&M  are 
transactions  within  a  corporate  family  of 
the  type  specifically  exempted  from 
prior  review  and  approval  under  49  CFR 
1180.2(d)(3).  The  parties  state  that  the 
transaction  will  not  result  in  adverse 
changes  in  service  levels,  significant 
operational  changes,  or  a  change  in  the 
competitive  balance  with  carriers 
outside  the  corporate  family. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  m  rail 
carriers.  Because  this  transaction 
involves  Class  IH  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  ail 
pleadings,  referring  to  STB  Finance 
Docket  No.  33365,  must  be  filed  with 
the  Surfece  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Sheys,  Esq.,  Oppenheimer  Wolff  & 
Donnelly,  1020  Nineteenth  Street,  NW., 
Suite  400,  Washington,  DC  20036. 


'  R)CP  currently  opentes,  by  assignmnt, 
ioadsnUl  trackage  hghta  over  C&M's  lines  between 
Qearfiald.  PA.  BilapoM  25.8.  and  CB  Junction.  PA. 
milapoet  19.4.  to  CurweasviUe.  PA.  oiilepcwl  lao. 
•  dirtanrw  of  7.8  miles. 

*  See  ft  }.  Connan  Raihoad  Company/ 
Pennrytvania  Lines  Inc — Lmise  Exemption— 
Qeaifieid  S-  Mahoning  Haitwrny  Company,  STB 
rinaoca  Dockol  Na  32861  (STR  aarved  )uiM  21, 
19W). 


Decided:  March  24, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Pn>ceedings. 
Vernon  A.  William*, 
Secretary. 

(PR  Doc  97-7933  Filed  3-27-97;  8:45  am] 
MUMQ  CODE  MIS-OO-P 


[STB  Doctet  No.  AB-^  (Sub-No.  101)] 

Union  Pacific  Railroad  Company- 
Abandonment — Plainville  Branch 
(Ptainville-Coiby  Line)  In  Rooks, 
Gratiam,  Sheridan,  and  Thomas 
Counties,  KS;  Notice  of  Findings 

The  Board  has  found  that  the  public 
convenience  and  necessity  permit 
Union  Pacific  Railroad  Company  to 
abandon  its  line  of  railroad  luiown  as 
the  Plainville-Colby  Line  between 
milepost  102.0  near  Plainville  and 
milepost  201.0  near  Colby,  a  distance  of 
99.0  miles,  in  Rooks,  Craham.  Sheridan 
and  Thomas  Counties,  KS. 

The  abandonment  authorization  will 
be  effective  April  28, 1997,  unless 
within  15  days  after  this  publication, 
the  Board  also  finds  that  one  or  more 
financially  responsible  persons 
(including  a  governmental  authority) 
have  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued. 

Any  financial  assistance  offer  must  be 
filed  with  the  Board  and  served  on  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The 
following  notation  must  be  typed  in 
boldface  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer 
"Office  of  Proceedings,  ABOFA."  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C. 
10904,  49  CFR  1002.2(f)(25),  and  49  CFR 
1152.27. 

FOR  FURTHER  MFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

Decided:  March  21, 1997. 

By  the  Board,  Qiaiiman  Morgan  and  Vice 
Chairman  Owen. 
VefBoa  A.  WilUaiH, 
Seaetaiy. 
|FR  Doc  97-7931  Filed  3-27-97;  8:45  ami 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Announcement  of  Open  Membership 
Application  Period  for  the  Infonnation 
Reporting  Program  Advisory 
Committee 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

SUMMARY:  In  1991  the  Internal  Revenue 
Service  (IRS)  established  the 
Information  Reporting  Program 
Advisory  Committee  (IRPAC)  at  the 
request  of  the  United  States  Congress. 
The  primary  purpose  of  IRPAC  is  to 
provide  an  orgemized  public  forum  for 
discussion  of  relevant  information 
reporting  issues  between  the  officials  of 
the  IRS  and  representatives  of  the  payer 
community.  IRPAC  offers  constructive 
observation^*  about  current  or  proposed 
policies,  programs,  and  procedures,  and 
when  necessary,  suggests  ways  to 
improve  the  operation  of  the 
Information  Reporting  Program.  IRPAC 
is  ciurently  comprised  of  20 
representatives  from  various  segments 
of  the  private  sector  payer  community. 
Nine  of  these  appointments  to  IRPAC 
will  expire  at  the  end  of  1997. 
Additional  members  will  be  selected  for 
two-year  terms  beginning  in  January 
1998.  National  business,  technical,  and 
professional  associations  are  encouraged 
to  submit  multiple  nominees. 
SUPPLEMENTARY  MFORMATION:  IRPAC 
reports  to  the  National  Director,  Office 
of  Speciiilty  Taxes,  who  is  the  executive 
responsible  for  ensuring  and  facilitating 
compliance  by  payers  with  information 
reporting  requirements.  IRPAC  is 
instrumental  in  providing  advice  to 
enhance  the  IRP  Program.  Increasing 
participation  by  external  stakeholders  in 
the  planning  and  improvement  of  the 
tax  system  will  help  achieve  the  goals 
of  increasing  voluntary  compliance, 
reducing  burden,  and  improving 
customer  service.  IRPAC  members  are 
not  paid  for  their  time  or  services,  but 
consistent  Mrith  Federal  regulations, 
they  will  be  reimbursed  for  their  travel 
and  lodging  expenses  to  attend  two  two- 
day  public  meetings  each  year.  IRPAC 
members  are  expected  to  attend  and  pay 
their  own  way  to  between  four  and  six 
working  sessions  each  year,  which  are 
generally  held  in  Washington,  DC;  New 
York,  NY;  or  Martinsburg,  WV. 

The  IRS  is  interested  in  representation 
from  different  areas  of  the  payer 
community  (e.g.,  life  insurance, 
employee  plans,  securities,  mutual 
funds,  banidng,  payroll,  etc.).  Anyone 
wishing  to  be  considered  for 
membership  on  IRPAC  should  so  advise 
the  IRS.  Please  complete  the  following 


application  questionnaire  (or  a  facsimile 
thereof  prepared  on  a  word  processor), 
and  forward  it  to  Ms.  Kate  LaBuda  of  the 
Office  Payer  Compliance,  at  the  address 
below. 

ADDRESSES:  Internal  Revenue  Service, 
CP:EX:ST:PC,  1111  Constitution 
Avenue,  NW.,  Room  2013,  Washington, 
DC  20224. 

DATES:  Completed  questionnaires  (or 
facsimiles)  should  be  received  by  IRS  no 
later  than  Friday,  May  16, 1997. 
Questionnaires  received  after  this  date 
will  not  be  considered.  An 
acknowledgment  letter  will  be  sent 
upon  receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
have  a  copy  of  the  application 
questionnaire  mailed  or  faxed  to  you, 
please  call  Ms.  Thomasine  Matthews  at 
202-622-4214  (not  a  toll-fi«e  number). 
For  general  information  about  the 
application  prt>cess  or  IRPAC  in  general, 
call  Kate  LaBuda  at  202-622-3404  (not 
a  toll-free  number). 

Dated:  March  24, 1997. 

Approved: 
KataLsBada. 

Acting  Director,  Office  of  Payer  Compliance. 
Attachment 

Information  Reporting  Program 
Advisory  Committee  Membership 
Application  Questionnaire 

The  following  questions  must  be 
answered  by  anyone  interested  in  % 

becoming  a  member  of  the  Information 
Reporting  Program  Advisory  Committee 
(IRPAC).  Applications  (or  focsimiles 
produced  on  a  word  processor)  must  be 
received  at  the  address  listed  below  by 
May  16, 1997.  Those  received  after  this 
date  will  not  be  considered.  All 
applications  received  will  be 
acknowledged.  Questions  may  be 
directed  to  Kate  LaBuda  at  202-622- 
3404. 
Ms.  Kate  LaBuda.  CP:EX:ST:PC,  bitemal 

Revenue  Service,  Room  2013, 1111 

Constitution  Avenue,  NW., 

Washington,  DC  20224 

1.  Name: 

2.  Title: 

3.  Employer  Name: 

4.  Business  Address: 

5.  Business  Phone: 

6.  Fax  Number: 

7.  E-Mail  Address: 

8.  If  you  are  applying  on  behalf  of  an 
organization  or  association  other  than 
your  employer,  please  state  the  name, 
and  address  of  that  organization.  Also, 
provide  a  letter  of  reference  from  that 
organization  stating  that  you  are 
nominated  on  their  behalf.  This  letter 
should  contain  the  name  of  a  contact 
and  this  contact's  phone  number. 


9.  Home  Address: 

10.  Home  Phone: 

11.  Have  you  ever  served  on  IRPAC  or 
the  Commissioner's  Advisory  Group 
(CAG)?  If  so,  please  explain.  Do  you 
currently  have  an  application  pending 
for  CAG  membership? 

12.  Check  the  one  segment  of  the 
Information  Reporting  Program  (IRP) 
payer  community  to  which  the 
organization  that  you  represent,  and 
your  experience,  most  closely  relate: 

Real  Estate 

Transmitter/Forms  Developer 

Software  Developer 

Insurance:  Property  &  Casualty 

Insurance:  Life 

Securities 

Mutual  Funds 

Payroll 

State  &  Local  Government 

Corporate  Compliance 

Small  Business  Compliance 

Public  Accounting 

Employee  Plans 

Trust  Company 

.  Corporate  Transfer  Agent/Utilities 

Large  Banks/Financial  Institution 

Small  Banks/Financial  Institution 

Restaurant  Industry 

Other 

(Please  specify. ) 

13.  List  the  number  of  years  of  IRP- 
related  experience  you  have,  and 
specific  sources  of  this  IRP 
experience.  (Account  for  all  years  of 
IRP  experience  claimed.) 

14.  List  professional  credentials  (e.g., 
Ph.D.,  CPA,  Enrolled  Agent,  Attorney, 
Accountant,  etc.) 

15.  Identify  organizations  to  which  you 
belong  and  any  relevant  leadership 
positions  you  have  held. 

16.  List  any  previous  IRS  employment 
(please  state  position(s),  title{8),  and 

-    time  in  each  position): 

17.  Please  propose  two  topic  ideas  that 
you  feel  would  be  appropriate  for 
discussion  by  IRPAC.  Include  a  short 
description  (three  sentences)  of  each 
topic. 

The  Following  Three  Items  Are 
Required  for  an  FBI  Name  Check 

18.  Date  of  Birth: 

19.  Place  of  Birth: 

20.  Other  names  ever  used: 

The  Following  Items  Are  Required  for 
an  IRS  Tax  Check.  (Please  Note  That  a 
Tax  Check  is  not  a  Tax  Audit) 

The  Internal  Revenue  Service  will 
perform  the  standard  Federal  Advisory 
Committee  member  tax  check,  (pursuant 
to  26  U.S.C.  6103;  5  U.S.C.  1303; 
Executive  Orders  9397, 11222, 10450; 
CFR  5.2;  31  CFR  Part  O.  Treasury 
Department  Order  Nos.  82  (Revised)  and 
150-87)  and  provide  the  information 


obtained  to  the  Assistant  Secretary 
(Administration)  of  the  Treasury 
Department.  The  purpose  of  this  tax 
check  is  to  promote  public  confidence 
in  the  integrity  of  the  Treasury 
Department  and  its  administration  of 
the  Federal  tax  system.  Your  Social 
Security  Number  is  required  to  identify 
your  tax  records  accurately.  This  tax 
check  must  be  completed  prior  to  any 
appointment  to  this  Federal  Advisory 
Committee  and  you  are  now  being  asked 
to  voluntarily  provide  the  following 
information  and,  at  a  later  time,  you  will 
he  asked  to  sign  a  formal  tax  check 
waiver: 

21.  Social  Securify  Number  (SSN): 

22.  Spouse's  name  and  SSN  (if  married 
and  filing  jointly): 

The  Following  Item  is  Required 
Because  of  the  Foreign  Agents 
Registration  Act  (FARA),  as  Amended 

23. 1  presently am/ am  not 

required  to  register  as  an  agent  of  a 
foreign  principal  under  FARA,  as 
amended. 

Note:  Pursuant  to  18  U.S.C  mc.  219,  an 
individual  who  is  required  to  register  as  an 
agent  of  a  foreign  principal  under  FARA  is 
prohibited  from  serving  on  IRPAC.  By 
executing  this  questionnaire,  you  agree  that 
(1)  if  ]rou  are  required  to  register  as  an  agent 
of  a  foreign  principal  under  the  FARA  before 
your  term  commences  on  IRPAC.  you  will 
terminate  any  and  all  such  agencies  prior  to 
beginning  your  tenure  and  will  provide 
appropriate  verification  therefor  and  (2)  you 
will  immediately  resign  from  IRPAC  if  you 
become  such  an  agent  at  any  time  during 
your  term. 

CERTIFICATION 

24. 1  certify  that,  to  the  best  of  my 
knowledge  and  belief,  all  of  my 
statements  are  true,  correct,  complete, 
and  made  in  good  faith.  I  also  agree 
to  the  background  checks  set  forth 
herein. 

Signature 

Date 

(FR  Doc.  97-7966  Filed  3-27-47;  8:45  am) 

■LUNO  CODE  400-01 -U 


Offica  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Office  of  Thrift  Supervision, 
Department  of  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
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to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Currently,  the 
Office  of  Thrift  Supervision  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Instructions 
for  Filling  out  the  Interest-Rate  Risk 
Appeals  Submission. 
DATES:  Written  comments  should  be 
received  on  or  before  May  27. 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch.  Records 
Management  and  Information  Policy. 
Office  of  Thrift  Supervision.  1700  G 
Street,  NW.,  Washington.  DC  20552. 
Attention  1550-0084.  These 
submissions  may  be  hand  delivered  to 
1700  G  Street.  NW.,  from  9:00  a.m.  to 
5:00  p.m.  on  business  days;  they  may  be 
sent  by  bcsimile  transmission  to  FAX 
Number  (202)  906-7755.  Comments 
over  25  pages  in  length  should  be  sent 
to  FAX  Number  (202)  906-6956. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  NW.,  from 
9:00  a.m.  until  4:00  p.m.  on  business 
days. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Robert  Kazden. 
Supervision,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552,  (202)  906-5759. 

SUPPI^MEffTARY  MFORMATKM: 

Title:  Instructions  for  Filling  Out  the 
Interest-Rate  Risk  Appeals  Submission. 

Form  Number:  OTS  Form  1586-A  and 
OTS  Form  1586-L 

Abstract:  These  forms  are  used  by 
OTS  to  obtain  information  from  savings 
associations  which  want  to  appeal  their 
interest-rate  risk  component. 

Current  Actions:  This  is  an  extension 
of  an  already  approved  information 
collection. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Business  or  For 
Profit 

Estimated  Number  of  Respondents:  9. 

Estimated  Time  Per  Respondent: 
18.89  minutes  average. 

Estimated  Total  Annual  Burden 
Hours:  1 70  hours. 

Request  for  Commenti 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology, 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  19, 1997. 
Catherine  C  M.  Teti. 
Director,  Records  Management  and 
Information  Policy. 

(PR  Doc.  97-7866  Filed  3-27-97;  8:45  am) 
■LUNQ  CODE  sna-oi-r 


Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AQBICY:  Office  of  Thrift  Supervision, 
Department  of  Treasury. 

ACTKM:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Currently,  the 
Office  of  Thrift  Supervision  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Electronic 
Loan  Data  Request  Survey. 

DATES:  Written  comments  should  be 
received  on  or  before  May  27. 1997  to 
be  assured  of  consideration. 

AOOflESSES:  Send  comments  to  Manager. 
Dissemination  Branch.  Records 
Management  and  Information  Policy. 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW..  Washington,  DC  20552. 
Attention  1550-0084.  These 
submissions  may  be  hand  delivered  to 
1700  G  Street,  NW.,  torn  9:00  a.m.  to 
5:00  p.m.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAJC 
Number  (202)  906-7755.  Comments 
over  25  pages  in  length  should  be  sent 
to  FAX  Number  (202)  906-6956. 
Comments  will  be  available  for 
inspection  at  1700  G  Street.  NW..  from 
9:00  a.m.  until  4:00  p.m.  on  business 
days. 


FOR  FURTHER  WPOnMATON  COMTACT; 
Requests  for  additional  iaf(vmation''''i^^' 
should  be  directed  to  Robyn  Dennis, 
Supervision.  Office  of  Thrift 
Supervision.  1700  G  Street,  NW., 
Washington,  DC  20552,  (202)  906-5751. 

SUPPLEMENTARY  INFORMATKM: 

Title:  Electronic  Loan  Data  Request 
Survey. 

Form  Number:  OTS  Form  1630. 

Abstract:  OTS  is  changing  a  portion  of 
its  examination  process.  Thrift 
ihstitutions  are  being  asked  to  provide 
loan  information  to  OTS  examiners 
electronically.  This  survey  will  allow 
OTS  to  determine  whether  the  new 
system  reduces  the  burden  of  the  on-site 
examination  process  by  providing 
information  on  the  cost,  ease,  and 
amoimt  of  time  required  to  prepare  the 
loan  information  electronically,  in 
comparison  with  the  previous  paper- 
based  system. 

Current  Actions:  New  Collection. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  .25 
hours. 

Estimated  Total  Annual  Burden 
Hours:  125  hours. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  includingthe  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology, 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  21, 1997. 
CatlMriMCM.Te(i. 

Director,  Records  h4anagement  and 
Information  Policy. 

[FR  Doc.  97-7867  Filed  3-27-97;  8:45  am) 
MUJNQ  OOOe  t7IO-01-P 


Submission  for  OMB  Review; 
Comment  Request 

March  21, 1997.  ' 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington.  DC  20552. 


Dates:  Written  comments  should  be 
received  on  or  before  April  28. 1997  to 
be  assured  of  consideration. 

0\fB  Number:  1550-0016. 

Form  Number:  OTS  Form  1588. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Title:  Merger  Applications. 

Description:  The  Bank  Merger  Act  and 
the  OTS  merger  regulations 
implementing  that  act  require  a  savings 
association  that  proposes  to  combine 
with  either  another  savings  association 
or  insure  depository  institution  to 
obtain  written  approval  from  the  OTS. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 
40. 

Estimated  Burden  Hours  Per 
Respondent:  40  hours. 


Frequency  of  Response:  Once  per 
application. 

Estimated  Total  Reporting  Burden: 
1.600  hours. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  G  Street.  NW., 
Washington.  DC  20552. 

OAfB  Reviewer:  Alexander  Himt.  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10226.  New  Executive 
Office  Building.  Washington,  D.C. 
20503. 

Catherine  C  M.  Teti, 
Director,  Records  Management  and 
Information  Policy. 

(FR  Doc.  97-7868  Filed  3-27-97;  8:45  am] 
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Federal  Regiiter 

Vol.  62,  No.  60 
Friday,  March  28.  1997 


This  section  o«  ttie  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
arxJ  Notice  documents.  Ttiese  corrections  are 
prepared  by  ttie  Office  of  ttie  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  approoriate  document  categories 
elsewtwre  m  the  issue. 


DEPARTMENT  OF  LABOR 
Bureau  of  Labor  Statistics 
Proposed  Collection;  Conunent 


Comction 

In  notice  document  97-6147, 
beginning  on  {>age  11477,  in  the  issue  of 
Wednesday,  March  12, 1997,  make  the 
following  correction: 

On  page  11477,  in  the  third  column, 
in  the  DATES:  entry,  in  the  fourth  line, 
"April  11, 1997"  should  read  "May  12, 
1997". 

I  COM  IMB-tt-O 


SECURITIES  AND  EXCHANGE 


[IWmm  Na  34-98243;  FNa  Na  Sn-Aimx 
97-021 

SeK-Regulatory  Organizatiofw;  Nodes 
of  Rling  of  Propoeed  Rule  Ctiangs  by 
American  Stock  Exchange,  Inc^ 
Relating  to  Amendments  to  Rules  103 
and  950  Regarding  Intra-day  Trading 

February  S,  1997. 
Correction 

In  notice  document  97-3428 
beginning  on  page  6590  in  the  issue  of 
Wednesday,  February  12, 1997  make  the 
following  correction: 

On  page  6591,  in  the  second  column, 
beginning  in  the  15th  line,  "(insert  date 
21  days  from  date  of  publication]" 
should  read  "March  5, 1997". 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pieleaae  No.  34-38123;  Rie  Na  SR-Amex- 
96-46] 

Self- Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  ttie 
American  Stock  Exchange,  Inc. 
Relating  to  the  Closing  Time  for  Equity 
Options  and  Narrow-Based  Index 
Options 

January  6, 1997. 
Correction 

In  notice  doounent  97-688  beginning 
on  page  1786  in  the  issue  of  Monday, 
January  13, 1997  make  the  following 
correction: 

On  page  1788,  in  the  first  column, 
above  the  FR  Doc.  line,  the  signatiire 
was  omitted  and  should  read  as  set  forth 
below. 

Margarat  H.  McFaiiand. 
Deputy  Secretary. 

■UMQCOOE  1S0»«1.O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetoM*  No.  34-38161;  Rle  No.  8R-NA80- 
96-681 

Self-Regulatory  Organizatione;  Notice 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Deslars,  Inc.,  Relating  to  an  Interim 
Extension  of  the  OTC  Bulletin  Board  ® 
Service  through  March  31, 1997 

Decemlwrai,  1990. 
Correction 

In  notice  document  97-238  beginning 
on  page  1010  in  the  issue  of  Tuesday, 
January  7, 1997,the  date  "December  31, 
1996"  should  be  added  as  set  forth 
above. 

MUMQCOOE  1Safr«1.0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[HilSMi  No.  34-38115;  HI*  No.  SR-NASO- 
96-54] 

Self-Regulatory  Organizations;  Ordor 
Approving  Proposed  Rule  Change  t)y 
National  Association  of  Securities 
Dealers,  Ina,  Relating  to  a  Modification 
of  the  Operation  of  ttie  Small  Order 
Execution  Systsm  During  Locked  and 
Crossed  Markets 

January  3, 1997. 

Correction 

In  notice  document  97-445  beginning 
on  page  1351  in  the  issue  of  Thunday, 
January  9, 1997  make  the  following 
correction: 

On  page  1353,  in  the  second  column, 
above  the  FR  Doc.  line,  the  signatiire 
was  omitted  and  should  read  as  set  forth 
below. 

Margarat  H.  McFariand. 

Deputy  Secretary. 

MXMQOOOE  1Ba»«1-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rsleeee  No.  34^133;  Rto  Na  SR-NASO 
96^ 

Self-Reguiatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttie 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  SEC 
Transaction  Fees 

January  10, 1997. 
Correction 

In  notice  document  97-861  beginning 
on  page  1940  in  the  issue  of  Tuesday, 
January  14, 1997  make  the  following 
correction: 

On  page  1942,  in  the  third  column, 
above  the  FR  Doc.  line,  the  signatiu« 
was  omitted  and  should  read  as  set  forth 
below. 

Margaret  H.  McFariand. 

Deputy  Secretary. 

MJJNQCOOE  1SO»«1-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38149;  Hie  No.  8R-NA80- 
97-01] 

Self-Reguiatory  Organizations;  Notice 
of  Proposed  Rule  Changes  l>y  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  SelectNet 
Orders 

January  10,1997. 

Correction 

In  notice  document  97-986  beginning 
on  page  1942  in  the  issue  of  TuetMday, 


January  14, 1997  make  the  foUovnng 
correction: 

On  page  6591 ,  in  the  second  column, 
beginning  the  15th  line,  "[insert  date  21 
days  from  date  of  publication]"  should 
read  "February  4, 1997". 

BILUNQ  CODE  1S06-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelSMS  No.  94-38241;  Hie  No.  SR-PSE-96- 

3q 

SsH-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change 
and  Notice  of  Rling  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  1  Relating  to  a 
Requirement  That  all  Non-Self-Ciearing 
PSE  Roor  Brokers  Maintain  Error 
Accounts 

February  5, 1997. 
Correction 

In  notice  dociunent  97-3429 
beginning  on  page  6594  in  the  issue  of 
Wednesday,  February  12. 1997  make  the 
following  correction: 

On  page  6595,  in  the  third  column, 
beginning  the  sixth  line,  "(insert  date  21 
days  from  date  of  publication]"  should 
read  "March  5, 1997". 


IMI 


^OL 


IMI 


Friday 
Maidi 


28,  1997 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Parts  136  and  141 
Guidelines  Estat>llshing  Test  Procedures 
for  Anaiysis  of  Poliutants  and  National 
Primary  Drinldng  Water  Regulations; 
Flexit>ility  in  Existing  Test  Procedures 
and  Streamlined  Proposal  of  New  Test 
Procedures;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  136  and  141 

[FRL-6800-2] 

RIN2040-AC93 

Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants  and  National  Primary 
Drinking  Water  Regulations;  Flexibility 
In  Existing  Test  Procedures  and 
Streamlined  Proposal  of  New  Teet 
Procedures 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  streamline 
the  process  for  EPA  approval  of 
analytical  methods  (and  modifications 
thereof)  under  the  Clean  Water  Act 
(CWA)  and  the  Safe  Drinking  Water  Act 
(SDWA).  The  current  methods  approval 
process  applies  to  and  is  used  by  public 
and  private  laboratories,  manufactiirers 
of  analytical  equipment  and  analysts 
who  modify  analytical  methods  or  who 
develop  new  methods  for  use  in 
compliance  monitoring  under  the  CWA 
and  SDWA.  The  propped  rule  only 
affects  states  if  they  choose  to  adopt  the 
proposed  streamlined  process  as  part  of 
their  laboratory  auditing  programs. 
Under  the  streamlined  methods 
approval  Systran,  EPA  would  increase 
the  analyst's  flexibility  to  modify 
existing  test  procedures,  expedite 
approval  of  new  and  modified  test 
procedures,  establish  and  require  the 
use  of  standardized  4]uality  control  (QC) 
and  QC  acceptance  criteria  in  existing 
and  new  teet  procedures,  and 
recommend  use  of  standard  data 
elements  for  reporting  test  results. 
Today's  action  responds  to  the 
Administration's  Environmental 
Technology  and  Reinventing 
Government  Initiatives  and  the  National 
Technology  Transfier  and  Advancement 
Act  by  promoting  use  of  emerging 
technologies  and  encouraging 
participation  of  consensus  standards 
organizations  and  other  organizations  in 
developing  test  procedures  (analytical 
methods).  The  action  proposed  in 
today's  rule  would  increase  the  options 
available  to  the  regulated  community  in 
complying  with  EPA  regxilations  under 
the  CWA  and  SDWA.  These  actions  are 
only  an  initial  and  interim  step  in  the 
Agency's  pursuit  of  a  performance- 
based  approach  to  environmental 
measurements,  and  are  not  meant  to 
define  or  limit  the  Agency's  ultimate 
implemoitation  of  a  "pure" 


performance-based  measurement 
system.  The  increased  flexibiUty 
provided  by  this  proposed  action  should 
significantly  reduce  the  need  for  Agency 
review  of  alternate  test  procedures  and 
make  it  easier  for  the  analyst  to  select 
analytical  methods  that  are  most  suited 
to  sp>ecific  regulatory  measurement 
needs. 

DATES:  Comments  on  this  proposed  rule 
will  be  accepted  until  Jime  26, 1997. 
ADDRESSES:  Send  written  comments  to 
the  Streamlining  Methods  Docket  Clerk, 
Water  Docket  (MC-4101),  USEPA,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Please  submit  an  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references).  To  ensure  that 
EPA  can  read,  understand  and  therefore 
properly  respond  to  comments,  the 
Agency  would  prefer  that  commenters 
dte,  where  possible,  the  paragraph(s)  or 
sections  in  die  propnised  regulation  or  in 
the  supporting  docimients  to  which 
each  comment  refers.  Commenters 
should  use  a  separate  paragraph  for  each 
issue  discussed.  Commenters  who  want 
EPA  to  acknowledge  receipt  of  their 
comments  should  enclose  a  self- 
addressed,  stamped  envelope.  No 
facsimiles  (faxes)  or  electronic  mail 
(email)  will  be  accepted  because  EPA 
cannot  ensure  that  they  will  be 
submitted  to  the  Water  Docket.  A  copy 
of  the  supporting  documents  cited  in 
this  proposal  are  available  for  review  at 
EPA's  Water  Docket,  401  M  Street,  SW.. 
Washington,  IX  20460.  For  access  to 
docket  materials,  call  202/260-3027 
between  9:00  a.m.  and  3:30  p.m.  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  Reding,  USEPA.  Office  of 
Ground  Water  and  Drinking  Water  (MS- 
140),  26  W.  Martin  Luther  King  Drive, 
Cincinnati,  OH  45268,  513/569-7961. 
SUPPLEMENTARY  MFORMATKM:  The 
supporting  docimients  that  are  a  part  of 
the  administrative  record  for  this 
proposal  may  be  obtained  from  the 
National  Center  for  Environmental 
Pubhcations  and  Information  (NCEPI) 
(513/489-8190),  from  the  National 
Technical  Information  Service  (NTIS) 
(703/487-4650).  from  the  Educational 
Resources  Information  Center  (ERIC) 
(800/276-0462),  and  via  the  Internet  on 
the  EPA  Office  of  Water  home  page  at 
http://www.epa.gov/watrhome.  These 
dociunents  are  tided,  Guide  to  Method 
Flexibihty  and  Approval  of  EPA  Water 
Methods,  December  1996  Draft,  EPA- 
821-I>-«6-004,  NTIS  PB97-1 17766. 
ERIC  D-A43  or  D-A46  (diskette) 
(Streamlining  Guide,  EPA  1996a), 
Methods  for  Organic  Chemical  Analysis 
of  Municipal  and  Industrial  Wastewater, 
December  1996.  ERA-821-B-96-00S. 


NTIS  PB97-1 25298,  ERIC  D-A44  or  I>- 
A47  (diskette)  (Organic  Methods,  EPA 
1996b),  and  Guidelines  and  Format  for 
Methods  to  Be  Proposed  at  40  CFR  Part 
136  or  Part  141.  July  1996.  EPA-821-B- 
96-003,  NTIS  PB96-210448,  ERIC  D- 
A42  or  D-A45  (diskette)  (Method 
Guidelines  and  Format.  EPA  1996c). 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  who  seek  EPA  approval 
of  analytical  technologies  for  monitoring 
under  the  provisions  of  the  CWA  and 
SDWA.  Entities  {Mtentially  regulated  by 
this  action  are  listed  in  the  table  below. 
These  entities  potentially  include 
consensus  methods  organizations  that 
publish  compendiums  of  analytical 
methods  for  water,  and  equipment 
manufactiirers,  instnmient 
manufacturers  and  laboratories  that 
modify  compliance  methods  or  seek 
approval  of  new  methods  for 
compliance  monitoring. 


Category 


PiiJiic 


Private 


Examples  of  regulated  entities 


Government  laboratohes  that  de- 
velop analytical  methods  for 
compliance  with  the  CWA  and 
the  SDWA. 

Commercial  laboratories,  con- 
sensus mettKXls  organiza- 
tions, instnjment  manufactur- 
ers, verxlors,  and  ott>er  enti- 
ties that  develop  or  publish  arv 
alytical  methods  kx  compft- 
ance  with  the  CWA  and  the 
SDWA. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  Usts 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
Usted  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
organization  is  likely  to  be  regulated  by 
this  action,  you  should  carefully  read 
the  apphcability  language  of  today's 
rule  at  §§  136.4,  136.5  and  141.27.  If  you 
have  questions  regarding  the 
appUcabihty  of  this  action  to  a 
particular  entity,  considt  the  individual 
Usted  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Table  of  CantantB 

I.  Authority 

A.  Clean  Water  Act 

B.  SafiB  Drinking  Water  Act 
n.  Background  and  History 

A  Introduction 

B.  Current  Office  of  Water  Methods 

Approval  Programs 
Q  Streamlining  Initiative 
D.  Stnwmlining  Ob)activet 


B.  Public  Meetings  and  Stakeholder 
Participation  in  Streamlioing 
Development 
F.  Preamble  Structure 
ni.  Simmiary  of  Proposed  Rule 

A.  Method  Flexibility 

1.  Reference  Method 

2.  Method  Modifications 

B.  Quality  Control 

1.  Standardized  Quality  Control  Elements 

2.  Development  of  QC  Acceptance  Criteria 
C  Method  Validation  for  Modified  or  New 

Methods 

1.  Validation  Study  Plan 

2.  Testing 

Table  I.  Summary  of  Validation 
Requirements  for  New  Methods  and 
Method  Modifications 

3.  Validation  Study  Report 

4.  Further  Validation  of  a  New  Method 

5.  Approval  of  a  Screening  Method  as  a 
New  Method 

D.  Method  Review  and  Approval 

Table  II.  EPA  Review  and  Action  for  New 
and  Modified  Methods 

1.  Review  and  Approval  of  New  Methods 

2.  Review  and  Approval  of  Modified 
Methods 

3.  Submission  Package 

4.  Regulatory  Assistance  Provided  by 
Submitter 

5.  EPA  Review  of  Submission  Package 

6.  Proposal  of  Methods 

E.  Other  Issues 

1.  Legal  Impacts 

2.  Method-defined  Analytes 

3.  Biological  Methods 

4.  Proprietary  Reagents,  Instnmients,  and 
Memods 

5.  Restrictions  by  Consensus  Standards 
Organizations 

6.  Standard  Data  Foraiat 

7.  Withdrawal  of  Outdated  Methods 

8.  Administrative  Record:  Organic 
Methods,  Streamlining  Cuide,  and 
Method  Guidelines  and  Format 

9.  Coordination  with  Other  Federal 
Register  Proposals 

IV.  Regulatory  Analysis 

A.  Executive  Order  12866 

B.  Unfunded  Mandates 

C  Regulatory  Flexibility  Act 
D.  I^perwork  Reduction  Act 

V.  Request  for  Comments 

A.  General 

B.  Specific 

VI.  Refarences 

L  Aathority 

A.Qean  Water  Act 

The  Clean  Water  Act  (CWA)  requires 
the  U.S.  Environmental  Protecdon 
Agency  (EPA)  Administrator  to 
promulgate  effluent  limitations 
guidelines  for  specified  categories  and 
classes  of  point  sources.  Section  301  of 
CWA  prohibits  the  discharge  of  any 
I>ollutant  into  navigable  waters  unless 
the  discharge  compUes  with  a  National 
Pollutant  Discharge  Elimination  System 
(NPECS)  permit  issued  under  CWA 
section  402.  Section  307  requires  the 
EPA  Administrator  to  pubUsh  * 

regulations  estabUshing  pretreatment 


standards  for  introduction  of  pollutants 
into  publicly  owned  treatment  works 
(POTWs).  Section  401  requires  State  and 
Tribal  certification  of  a  federal  license 
that  may  result  in  any  discharge  into  the 
navigable  waters. 

Section  304(h)  of  CWA  requires  the 
EPA  Administrator  to  promulgate 
guidelines  establishing  test  procedures 
for  data  gathering  and  for  monitoring 
compliance  with  published  guidelines. 
EPA's  promulgation  of  analytical 
methods  is  authorized  under  this 
section  of  CWA,  as  well  as  the  general 
rulemaking  authority  in  CWA  section 
501(a).  The  section  304(h)  test 
procedures  (analytical  methods)  are 
published  or  incorporated  by  reference 
at  40  CFR  part  136.  They  include 
Methods  for  Chemical  Analysis  of  Water 
and  Wastes  (MCA WW);  the  EPA  200-, 
600-,  and  1600-series  methods;  methods 
published  by  consensus  standards 
organizations  such  as  ASTM,  AOAC- 
Intemational,  and  Standard  Methods  for 
the  Examination  of  Water  and 
Wastewater  (Standard  Methods) 
published  jointly  by  the  American 
Public  Health  Association  (APHA),  the 
American  Water  Works  Association 
(AWWA),  and  the  Water  Environment 
Federation  (WEF);  methods  used  by  the 
U.S.  Geological  Survey;  methods 
developed  by  third  parties;  and  other 
methods  referenced  in  CWA  regulations. 
These  methods  support  development  of 
effluent  limitations  guideUnes  and 
standards  promulgated  at  40  CFR  parts 
405-503,  establish  compliance  with 
NPDES  permits  issued  under  CWA 
section  402,  allow  implementation  of 
the  pretreatment  standards  issued  imder 
CWA  section  307,  and  apply  to  the 
certification  of  comphance  with  State 
water  quality  standards  under  CWA 
section  401. 

B.  Safe  Drinking  Water  Act 

The  Safe  Drinking  Water  Act  (SDWA) 
requires  the  EPA  Adnunistrator  to 
promulgate  national  primary  drinking 
water  regulations  (NPDWRs)  that 
specify  maximum  contaminant  levels 
(MCLs)  or  treatment  techniques  for 
listed  drinking  water  contaminants 
(section  1412).  Section  1445(8) 
authorizes  the  Administrator  to 
establish  regulations  for  monitoring  to 
assist  in  determining  whether  persons 
comply  with  the  requirements  of 
SDWA.  EPA's  promulgation  of 
analytical  methods  is  authorized  imder 
these  sections  of  SDWA,  as  well  as  the 
general  rulemaking  authority  in  SDWA 
section  1450(a). 

SDWA  section  1401(1)(D)  specifies 
that  NPDWRs  contain  criteria  and 
procedures  to  ensure  a  supply  of 
drinking  water  that  dependably 


compUes  with  MCLs,  inddding  qtiahty 
control  (QC)  and  testing  procedures  to  " 
ensure  compliance  with  such  levels  and 
to  ensure  proper  operation  and 
maintenance  of  drinking  water  supply 
and  distribution  systems.  These  test 
procedures  are  promulgated  at  40  CFR 
part  141  and  include  three  MCA  WW 
methods,  the  200-,  300-,  and  500-series 
EPA  methods,  methods  pubUshed  by 
consensus  standards  organizations,  and 
other  methods  referenced  in  SDWA 
regulations.  EPA  uses  these  test 
procedures  to  establish  MCLs  under 
SDWA  section  1412  and  to  establish 
monitoring  requirements  under  SDWA 
section  1445(a). 

n.  Backgroand  and  History 

A.  Introduction 

Within  EPA,  die  Office  of  Water  (OW) 
publishes  analytical  methods  for  use  in 
data  gathering  and  environmental 
monitoring  under  the  Clean  Water  Act 
(CWA)  and  die  Safe  Drinking  Water  Act 
(SDWA).  These  methods  have  been 
developed  by  EPA,  by  consensus 
standards  organizations,  and  by  others. 
Many  of  these  methods,  especially  those 
pubhshed  before  1988,  are  prescriptive, 
with  limited  flexibility  to  change 
technologies  to  respond  to  specific 
situations  or  to  incorporate  advances  in 
measurement  technology.  There  has 
been  a  growing  awareness,  both  within 
EPA  and  in  the  analytical  community, 
that  the  requirement  to  use  prescriptive 
measurement  methods  to  comply  with 
Agency  regulations  has  imposed  an 
unintended  regulatory  biuden  and 
potentially  created  a  barrier  to 
iimovation  in  enviroiunental 
moiutoring. 

To  reduce  this  regulatory  burden  and 
to  lower  the  barriers  to  iimovation,  the 
Agency  in  a  future  rulemaking  may 
propose  to  adopt  a  completely 
performance-based  approach  to 
environmental  measurements.  As 
envisioned  under  such  an  approach,  the 
Agency  would  specify  the  question(s)  to 
be  answered  by  the  measurement,  the 
decision(s)  to  be  supported  by  the  data, 
and  the  level  of  uncertainty  that  is 
acceptable.  EPA  would  specify 
performance  criteria  for  the 
measurement  and  data  producers  would 
be  required  to  demonstrate  that  their 
proposed  meastirement  system  (i.e., 
methods,  sample  handling  procedures) 
meets  these  specific  performance 
criteria.  Data  producers  would  be 
required  to  document  performance  and 
certify  that  they  have  used  appropriate 
quaUty  assurance  and  QC  procedures. 
"The  system  would  apply  to  physical, 
chemical,  and  biological  measurements 
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conducted  either  in  laboratories  or  in 
the  field  (EPA  1996d). 

In  a  series  of  steps  designed  to  adopt 
the  performance-based  approach,  each 
program  office  in  the  Agency  has 
developed  (or  will  develop)  an 
implementation  plan  that  describes  how 
the  performance-based  approach  would 
be  put  into  practice.  The  Agency's  goal 
is  to  have  these  implementation  plans  as 
consistent  as  possible  (i.e., 
"harmonized")  from  program  to 
program  (EPA  1996e).  The  streamlining 
initiative  proposed  in  today's  notice 
describes  how  EPA's  Office  of  Water  is 
taking  immediate  steps  to  remove  some 
of  the  regulatory  barriers  to  the  use  of 
new  technologies  for  environmental 
measurements  of  chemical  analytes 
under  the  CWA  and  SDWA.  This 
initiative  would  use  reference  chemical 
methods  that  contain  performance 
criteria  and  methods  that  are  already 
approved  at  40  CFR  parts  136  and  141. 
Other  implementation  approaches  to  a 
performance-based  measurement 
system,  such  as  listing  in  the  CFR  only 
the  required  performance  criteria  for  the 
measurement,  are  also  possible;  these 
approaches,  which  are  not  the  subject  of 
today's  proposal,  may  be  the  subject  of 
futoire  rulemakings. 

Today's  rule  proposes  a  process  that 
woidd  use  standardized  QC,  QC 
acceptance  criteria,  and  method 
validation  procedures  for  stakeholders 
to  gain  approval  of  new  and  modified 
methods  for  compliance  monitoring 
under  the  SDWA  and  CWA.  Today's 
rule  also  proposes  to  designate  certain 
approved  drinking  water  and 
wastewater  methods  as  reference 
methods.  The  approved  reference 
methods  either  presently  contain  QC 
acceptance  criteria,  are  supplemented 
with  these  criteria  in  today's  proposal, 
or  would  be  supplemented  with  these 
criteria  in  a  future  rulemaking.  In 
subsequent  rulemakings,  EPA  intends  to 
extend  the  streamlined  method  approval 
process  to  physical  and  biological 
(including  microbiological) 
measurements  in  the  water  programs. 

Through  public  meetings, 
announcements,  and  technical 
presentations,  EPA's  Office  of  Water  has 
coordinated  this  streamlining  initiative 
with  various  EPA  Headquarters  offices. 
EPA  Regions,  the  States,  other 
governmental  agencies,  industry, 
consensus  standards  organizations, 
environmental  laboratories,  and  other 
interested  parties.  With  today's 
proposal.  EPA  attempts  to  define  a 
comprehensive  program  to  increase 
analytical  choices  in  selection  of 
compliance  monitoring  methods  and  to 
streamline  the  procedures  for  approval 
of  water  methoda.  In  this  initiative.  EPA 


seeks  to  promote  rapid  introduction  of 
innovative  technologies,  to  encourage 
non-EPA  organizations  to  participate  in 
the  method  development  and  approval 
process,  and  to  implement  prooedures 
to  expedite  the  review  and  approval  of 
new  and  modified  methods.  Most 
importantly,  EPA  believes  that  this 
initiative  also  offers  the  opportunity  to 
improve  the  quality  of  environmental 
monitoring. 

The  proposed  streamlined  procedures 
for  approval  of  water  methods  would 
allow  analysts  to  use  professional 
judgement  to  modify  and  develop 
alternatives  to  established  Agency 
methods  and  to  take  advantage  of 
emerging  technologies  that  reduce  costs, 
overcome  analytical  difficulties,  and 
enhance  data  quality.  The  proposal  to 
increase  the  flexibility  to  modify 
reference  methods  would  be  governed 
by  QC  acceptance  criteria  designed  to 
ensure  that  the  quality  of  the 
environmental  data  would  not  be 
compromised.  These  criteria  would  be 
used  to  demonstrate  that  a  modified 
method  produces  results  equal  or 
superior  to  results  produced  by  the 
reference  method.  EPA  also  proposes  to 
require  that  all  new  methods  contain 
such  QC  acceptance  criteria  so  that 
modifications  could  be  made  to  new 
methods. 

EPA  believes  that  allowing  reference 
method  modifications  and  providing 
rapid  approval  of  new  methods  would 
yield  several  benefits.  On  behalf  of 
regulated  entities,  analysts  could  select 
the  analytical  method  that  yields  the 
best  performance  in  a  specific  situation. 
The  QC  acceptance  criteria  in  the 
reference  method  would  enable  the 
analyst  to  docvunent  equivalent  or 
superior  performance  to  the  satisfaction 
of  reviewing  authorities.  New 
technologies  could  be  utilized  to 
overcome  matrix  interference  problems, 
lower  detection  limits,  improve 
laboratory  productivity,  or  reduce  the 
amount  of  hazardous  materials  used  and 
hazardous  wastes  produced  in  the 
laboratory. 

A  more  flexible  method  approval 
program  is  consistent  with  the 
Administration's  Environmental 
Technology  and  Reinventing 
Government  initiatives  and  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  The  proposed 
program  would  empower  stakeholders 
while  decreasing  demands  on  Agency 
resources  and  is  intended  to  accelerate 
environmental  technological  innovation 
while  enhancing  and  maintaining 
environmental  protection.  EPA  believes 
that  the  incentives  provided  by  a  more 
flexible  water  test  methods  approval 
program  would  spur  the  development  of 


new  technologiee  and*  with  them,  new 
jobs.  EPA  also  anticipates  that  the  use    . . 
of  new  technologies  may  lower  the  cost 
of  environmental  measurements, 
thereby  reducing  costs  of  environmental 
compliance  for  American  industries  and 
municipalities. 

B.  Current  Office  of  Water  Methods 
Approval  Programs 

Requirements  for  approval  of  alternate 
analytical  techniques  (methods)  are 
specified  at  40  CFR  136.4  and  136.5  for 
wastewater  and  at  40  CFR  141.27  for 
drinking  water  methods.  These 
requirements  are  the  basis  for  the 
Agency's  alternative  test  procedures 
(ATP)  program  for  water  methods. 
Under  the  ATP  program,  persons  may 
request  approval  to  modify  steps  in  a 
reference  method  or  approval  to  use  a 
new  method.  The  person  that  submits 
the  ATP  application  is  responsible  for 
validating  the  new  or  modified  method. 
Agency  staff  review  the  ATP  validation 
package  and,  if  required,  successful 
applications  undergo  formal 
rulemaking.  Rulemaking  is  required 
when  a  new  or  revised  method  is  to  be 
added  to  the  list  of  approved  methods 
in  the  CFR  The  ATP  and  rulemaking 
processes  make  heavy  demands  on 
stakeholder,  contractor,  EPA,  and  Office 
of  Federal  Register  resources.  The 
process  can  require  one  to  two  years  to 
gain  approval  of  a  method.  Because 
advances  in  analytical  technology 
continue  to  outpace  the  capacity  of 
OW's  methods  approval  program,  the 
program  is  slow  to  respond  to  emerging 
technologies  and  has  been  under- 
utilized. Under  the  streamlining 
initiative  described  below,  EPA 
proposes  to  increase  method  flexibility 
by  amending  the  procedures  at  40  CFR 
136.4, 136.5  and  141.27  to  specify  a 
more  rapid  and  less  resource  intensive 
process  for  approval  of  new 
technologies. 

C.  Streamlining  Initiative 

The  proposed  streamlining  initiative 
is  designed  to  improve  overall  resource 
use  while  making  the  method 
development  process  more  efficient  and 
accessible  to  non-EPA  organizations. 
The  goals  of  the  initiative  are  to 
decrease  the  need  for  developers  of 
modified  methods  to  use  the  ATP 
program  and  to  speed  up  the  approval 
(or  disapproval)  of  methods  subject  to 
ATP  review.  EPA  believes  the 
streamlining  initiative  would  (1) 
encourage  the  use  of  emerging 
technologies  by  increasing  the  flexibility 
to  modify  approved  methods  without 
formal  tPA  approval,  (2)  provide  a 
mechanism  for  non-EPA  organizations 
to  develop  and  submit  new  methods  for 


approval,  and  (3)  expedite  the  approval 
of  new  and  modified  methods  by 
improving  the  current  ATP  program. 
This  initiative  applies  to  approval  of 
wastewater  and  drinking  water 
methods.  Because  of  current  emphases 
on  decreasing  redundant  activities, 
forming  partnerships  with  stakeholders, 
and  more  quickly  adopting  advances  in 
technology.  EPA  believes  this  is  an 
appropriate  time  to  look  to 
organizations  outside  of  EPA  for 
assistance  in  developing  new  methods 
that  take  advantage  of  emerging 
technologies  that  reduce  costs, 
overcome  analytical  difficulties,  and 
enhance  data  quality.  Once  the 
streamlining  iiutiative  is  in  place.  EPA 
expects  to  increase  its  reliance  on 
outside  organizations  as  the  developers 
of  many  new  methods.  EPA  would  focus 
its  method  development  activities  on 
specialized  or  esoteric  methods  needed 
to  support  regulation  development  or 
compliance  monitoring. 

OW  has  coordinated  the  development 
of  the  streamlining  initiative  with 
various  governmental  entities,  industry, 
consensus  standards  organizations, 
environmental  laboratories,  and  other 
interested  parties.  These  organizations 
include  the  National  Environmental 
Laboratory  Accreditation  Committee 
(NELAC).  and  the  Interagency  Steering 
Committee  for  Quality  Assivance  for 
Environmental  Measurements,  which 
includes  representatives  from  the 
Department  of  Energy.  Department  of 
Defense,  EPA,  Air  Force,  U.S.  Army 
Corps  of  Engineers,  U.S.  Geological 
Survey  (USGS),  Bureau  of  Reclamation, 
and  other  oigaiuzations. 

D.  Streamlining  Objectives 

The  purpose  of  the  streamlining 
initiative  is  to  implement  a  more 
performance-based  approach  to 
environmental  measurements  under  the 
SDWA  and  CWA.  The  proposed 
streamlined  methods  approval 
procedures  would  revolutionize  the 
water  methods  approval  program  to 
expand  the  flexibility  to  modify  existing 
methods,  provide  a  mechanism  for  non- 
EPA  organizations  to  gain  approval  of 
new  methods,  and  expedite  the 
approval  of  new  and  modified  methods. 
EPA  has  defined  several  specific 
streamlining  objectives: 

•  hicrease  the  current  flexibility  to  modify 
approved  chemical  test  procedures  (methods) 
without  formal  EPA  approval;  this  would 
allow  laboratories  to  overcome  matrix 
interferences  and  would  facilitate  early 
introduction  of  innovative  technologies. 

•  Designate  a  reference  method  for  each 
unique  combination  of  analyte  and 
detenninative  technique  and  establish 


standardized  QC  tests  for  approved  methods 
to  ensure  data  quality. 

•  Develop  and  publish  QC  acceptance 
criteria  for  any  reference  method  that  does 
not  have  these  criteria  so  that  laboratories 
can  demonstrate  equivalent  or  superior 
performance  of  a  modified  method. 

•  Provide  a  standard  method  format  and 
mechanism  for  validation  and  approval  of 
new  methods  to  expedite  method  approval 
and  to  increase  confidence  in  the  vahdity  of 
the  methods  and  resulting  data. 

•  Encourage  stakeholder  participation  in 
method  development  to  keep  pace  with 
emerging  technologies. 

•  Harmonize  the  wastewater  and  drinking 
water  test  procedures  to  eliminate 
unnecessary  inconsistencies. 

•  Increase  standardized  data  reporting  by 
recommending  use  of  standard  data  elements 
for  reporting  analytical  results  for 
environmental  and  QC  samples. 

•  Identify  and  propose  withdrawal  of 
outdated  or  obsolete  methods  from  40  CFR 
parts  136  and  141  to  modernize  approved  test 
methods  and  to  eliminate  methods  that  are 
no  longer  published  by  the  issuing 
government  agency,  consensus  methods 
organization,  or  vendor. 

•  Work  with  the  Of&cs  of  Federal  Register 
to  incorporate  more  methods  by  reference  to 
reduce  the  volume  of  material  published  in 
the  CFR  while  ensiuing  and  improving 
access  to  those  methods  by  all  interested 
parties. 

E.  Public  Meetings  and  Stakeholder 
Participation  in  Streamlining 
Development 

EPA  conducted  four  public  meetings 
to  develop  a  streamlined  water  test 
methods  approval  program.  EPA  held 
the  meetings  in  Seattle.  Washington,  on 
September  28. 1995;  in  Boston. 
Massachusetts,  on  January  25. 1996;  in 
Chicago,  Illinois,  on  February  14, 1996; 
and  in  Denver,  Colorado,  on  July  24, 
1996.  The  purpose  of  the  meetings  was 
to  present  and  discuss  EPA's  draft  of  the 
streamlining  initiative  and  obtain 
stakeholder  advice  for  refining  the 
streamlining  approach  prior  to  proposal. 

All  meetings  were  aimouncea  in  the 
Federal  Register  in  advance.  The  first 
meeting,  held  in  Seattle,  was  announced 
on  September  12, 1995,  in  a  Federal 
Register  notice  titled,  "A  Public 
Meeting  and  Availability  of  Docimients 
on  Streamlining  Approval  of  Analytical 
Methods  at  40  CFR  part  136  and 
Flexibility  in  Existing  Test  Methods" 
(60  FR  47325).  This  Federal  Register 
notice  provided  supplementary 
information  regarding  the  streamlining 
effort  and  mads  available  several 
supporting  documents.  Subsequent 
public  meetings  in  Boston  and  Chicago 
were  aimounced  on  December  18, 1995 
(60  FR  65207).  and  the  fourth  public 
meeting  in  Denver  was  announced  on 
July  10. 1996  (61  FR  36328).  The 
supporting  documents  and  summaries 


of  the  four  public  meetings  are  in  the 
rule  docket. 

In  addition  to  the  public  meetings. 
EPA  soUcited  support  and  expertise 
from  each  of  the  consensus  standards 
organizations  and  government  agencies 
that  develop>ed  the  methods  already 
approved  for  use  under  the  wastewater 
and  drinking  water  programs.  These 
groups  include  the  American  Public 
Health  Association  (APHA),  American 
Water  Works  Association  (AWWA),  and 
Water  Environment  Federation  (WEF)  as 
publishers  of  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater 
(Standard  Methods);  ASTM  (formerly, 
American  Society  for  Testing  and 
Materials):  AOAC-Intemational 
(formerly,  the  Association  of  Official 
Analytical  Chemists);  and  the  USGS. 
EPA  also  provided  the  opportunity  for 
individuals,  the  regulated  industry,  the 
States,  local  permitting  authorities, 
vendors,  laboratories,  and  laboratory 
organizations  such  as  the  International 
Association  of  Environmental  Testing 
Laboratories  (lAETL),  to  voice  opinions 
at  the  meetings.  The  groups  offered 
valuable  insight  concerning  problems 
with  the  current  program  and 
recommended  areas  of  improvement. 

Through  the  public  meeting  process 
and  through  individual  meetings  with 
key  stakeholder  organizations,  EPA 
received  input  from  more  than  400 
stakeholders,  including  all  major 
stakeholder  organizations. 

Following  the  first  three  public 
meetings,  EPA  compiled  and  reviewed 
preliminary  stakeholder  advice  to  assess 
the  initial  resf>onse  to  streamhning  and 
revise  the  approach  accordingly.  In 
response  to  stakeholder  suggestions, 
EPA  made  the  following  changes  to  the 
streamlining  initiative: 

•  Included  drinking  water  methods  (40 
CFR  part  141); 

•  Expanded  flexibility  to  allow  changes  to 
the  determinative  technique; 

•  Qualified  flexibility  to  clarify  that 
flexibility  in  front-end  techniques  does  not 
apply  to  sample  collection  and  preservation; 

•  E»>anded  Tier  1  validation  to  allow 
single-laboratory  application  of  a  method 
modification  to  multiple  matrix  types; 

•  Added  an  option  to  have  EPA  review 
Tier  2  and  Tier  3  method  modifications  upon 
request; 

•  Added  an  option  to  have  EPA  fonnally 
approve,  upon  request.  Tier  2  and  Tier  3 
method  modifications  through  rulemaking; 
and 

•  Added  an  option  to  submit  screening 
methods  to  EPA  ha  approval. 

The  Streamlining  Guide  (EPA  1996a) 
and  Method  Guidelines  and  Format 
(EPA  1996c)  served  as  the  revised  draft 
of  the  streamlining  initiative  that  was 
discussed  at  the  fixial  public  meeting  on 
streamlining  held  in  Denver.  This 
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proposed  rule  incorporates  suggestions 
received  at  the  Denver  public  meeting, 
at  previous  public  meetings,  by  mail,  by 
electronic  niail,  and  in  informal 
discussions  with  and  among  EPA 
personnel,  EPA  contractors,  and 
stakeholders. 

Based  upon  the  extensive 
involvement  of  internal  and  external 
parties,  and  the  generally  {avorable 
response,  EPA  anticipates  that  the 
proposed  regulations  will  be  well 
received  by  regulatory  authorities,  the 
regulated  commimity,  the  technology 
development  community,  and  the 
laboratory  swice  community. 

F.  Preamble  Structure 

Section  III  of  this  preamble  outlines 
the  key  elemoits  of  streamlining. 
Secticn  OLA  describes  EPA's  proposal 
for  increased  QexibiUty  within  the 
method  approval  program  and  increased 
flexibihty  for  modifications  to  existing 
methods.  Section  m.B  describes  the 
standardized  QC  requirements  and  QC 
acceptance  criteria  associated  %vith 
implementation  of  flexibihty.  Section 
in.C  describes  the  requirements  for 
vahdating  new  methods  and  method 
modifications,  using  a  system  based  on 
the  intended  application  of  the  method 
or  modification.  Section  in.D  describes 
the  expedited  method  approval  process 
and  includes  procedures  for  submitting 
vahdated  methods  to  EPA  for  approval. 
Section  in.E  describes  other  issiies 
associated  with  the  streamlining 
initiative.  The  descriptions  in  Section  in 
delineate  the  framework  of  EPA's 
method  flexibility  and  methods 
approval  streamlining  initiative.  The 
Streamlining  Guide  (EPA  1996a)  and 
other  supporting  documents  dted  in 
this  notice  contain  specifics  about  the 
start-up  and  opwation  of  the  proposed 
streamlining  initiative. 

m.  Summary  of  Propoeed  Rule 

A.  Method  Flexibility 

In  developing  plans  to  improve  the 
method  approval  program  for  drinking 
water  and  wastewater  methods.  EPA 
concluded  that  the  program's  success 
would  depend  largely  on  its  abihty  to 
reflect  the  latest  advances  in  technology. 
This  required,  in  turn,  that  the  program 
be  efficient  and  flexible  enough  to 
encourage  the  development  and  use  of 
new  measurement  techniques.  To  meet 
these  objectives,  EPA  determined  that 
the  improved  program  would  have  two 
types  of  flexibihty: 

(1)  Flexibihty  to  modify  reference 
methods  tvithout  seeking  formal 
approval  through  the  regulatory  process. 
and 


(2)  Flexibihty  to  develop  and  submit 
for  approval  entirely  new  methods. 

The  first  type  of  flexibihty  is 
primarily  an  expansion  of  the  flexibihty 
already  provided  in  some  approved 
water  methods.  Under  the  streamlining 
program,  it  would  no  longer  be 
necessary  to  apply  for  ATP  approval  of 
a  method  momncation,  because  an 
analyst  would  only  need  to  demonstrate 
and  docimient  that  the  modified  method 
produces  results  equal  or  superior  to 
results  produced  by  an  EPA-designated 
reference  method.  A  designated 
reference  method  that  contains  QC 
acceptance  criteria  against  which 
performance  of  a  method  modification 
could  be  measured  would  be  the 
primary  control  to  ensiire  data  quahty. 
Other  controls  would  include  specific 
multi-laboratory  and  multi-matrix 
requirements  for  vahdating  modified 
methods  and  checklists  for  documenting 
equivalency. 

The  second  type  of  flexibihty  would 
expand  the  ATP  concept  by  providing  a 
mechanism  whereby  entirely  new 
techniques  would  be  submitted  to  the 
Agency  for  approval,  even  when  these 
techniques  would  not  serve  as  alternates 
to  currently  approved  methods. 

In  designing  a  framework  through 
which  this  flexibihty  could  be 
implemented,  EPA  sought  to  balance  the 
advantages  of  increased  flexibihty 
against  the  concern  that  results 
produced  by  modifications  would  be 
inferior  to  results  produced  by  approved 
methods.  To  ensure  that  these 
competing  objectives  could  be  met,  EPA 
has  devised  a  frameworii  that  is  based 
on: 

(1)  Use  of  a  standardized  QC  program 
with  elements  that  could  be  applied  to 
all  new  and  existing  methods,  and  that 
is  stringent  enough  to  meet  comphance 
monitoring  objectives,  extensive  enough 
to  be  apphed  to  a  wide  variety  of 
analytical  procediues,  and  yet  simple 
enough  to  avoid  unwieldy  or 
unnecessary  restrictions; 

(2)  Development  and  appUcation  of 
QC  acceptance  criteria  for  each  QC 
element  against  which  method 
modifications  could  be  assessed  and 
doomiented;  and 

(3)  Designation  of  a  single  reference 
method  for  each  unique  combination  of 
analyte  and  determinative  technique. 
This  reference  method  would  contain 
the  QC  acceptance  criteria  used  to 
assess  each  QC  element  for  method 
equivalency. 

In  today's  proposed  revisions  to  40 
CFR  parts  136  and  141.  EPA  would 
define  the  QC  elements  and  associated 
acceptance  criteria  (e.g.,  calibration, 
sensitivity,  accuracy,  precision) 
necessary  to  demonstrate  the 


equivalency  of  a  modified  method  to  a 
reference  method.  These  proposed  QC 
requirements  are  based  on  the  three 
components  outlined  above.  Once 
equivalency  was  dmnonstrated,  a 
modified  method  could  be  used 
inunediately  without  review  by  EPA 
because  EPA  would  have 
"preapproved"  the  modified  method. 

EPA  oeheves  that  incorporating 
method  flexibihty  into  approved 
analytical  methods  would  improve 
laboratory  operations  by  allowing 
analysts  to  rely  on  professional 
judgement  to  ascertain  the  procedures 
and  protocols  necessary  to  obtain  the 
best  resiilts.  Analysts  could  employ  new 
technologies  to  overcome  matrix 
interferences,  lower  detection  limits, 
improve  the  rehabihty  of  results,  reduce 
the  generation  of  hazardous  wastes, 
improve  laboratory  productivity,  and 
reduce  analytical  costs. 

1.  Reference  Method 

The  foundation  of  the  flexibihty 
concept  is  the  use  of  a  reference 
method.  For  each  unique  combination 
of  analyte  and  determinative  technique, 
EPA  has  identified  or  would  designate 
one  approved  method  as  the  reference 
method.  If  the  performance  of  the 
modified  method  is  equal  or  superior  to 
the  performance  of  the  reference 
method,  the  method  modification  would 
be  allowired.  EPA  behoves  that  the  use  of 
a  reference  method  with  defined  QC 
acceptance  criteria  as  the  performance 
measure  provides  a  means  for 
implementing  the  streamlining 
initiative.  This  approach  would  clarify 
and  reduce  the  effort  required  to 
demonstrate  the  equivalency  of  method 
modifications. 

To  implement  the  streamlining 
initiative,  all  reference  methods  would 
need  to  specify  standardized  QC  and  QC 
acceptance  criteria.  The  QC  and  QC 
acceptance  criteria  would  be  necessary 
to  demonstrate  method  equivalency. 
Some  methods,  such  as  those  approved 
at  40  CFR  part  136,  Appendix  A,  already 
contain  the  necessary  standardized  QC 
and  QC  acceptance  criteria.  Some  other 
methods  do  not  specifically  identify 
acceptance  criteria  for  all  of  the 
standardized  QC  elements,  but  EPA  has 
the  data  from  which  such  criteria  could 
be  developed.  For  this  proposed  rule, 
selection  of  reference  methods  was 
based  either  on  the  existence  of  QC 
acceptance  criteria  in  the  method  or  the 
availability  of  data  from  which  QC 
acceptance  criteria  could  be  developed. 
EPA  is  prt^Mjsing  QC  acceptance  criteria 
for  some  inorganic  analytes  and 
reference  methods.  These  criteria  are 
specified  at  40  CFR  136.3  Table  IF  and 
at  141.27(d)  in  the  proposed  rule  text 


The  remaining  criteria  for  other  analytes 
and  reference  methods  would  be 
developed  and  proposed  in  subsequent 
rulemaking(s). 

For  some  determinative  techniques, 
no  currently  approved  method 
contained  either  all  of  the  QC 
acceptance  criteria  proposed  in  today's 
rule  (e.g..  Table  ID  m  40  CFR  part  136) 
or  sufficient  data  from  which  to  develop 
such  criteria.  In  these  cases,  no 
reference  method  has  been  proposed; 
therefore,  all  of  those  methods  would  be 
classified  as  other  approved  methods. 
Without  a  reference  method,  users 
would  not  be  able  to  implement  the 
method  flexibihty  proposed  in  this 
streamlining  initiative. 

EPA  plans  to  include  standardized  QC 
with  QC  acceptance  criteria  in  all  water 
methods  imder  development  and  for  all 
future  water  methods.  However,  for 
drinking  water  methods,  some  of  the  QC 
acceptance  criteria  (e.g.,  laboratory 
certification  criteria)  are  currently  (and 
may  continue  to  be)  specified  in 
drinking  water  regulations  because 
these  criteria  are  an  integral  part  of 
EPA's  compliance  monitoring 
requirements. 

In  the  future,  the  selection  of  a  new 
reference  method  would  depend  upon 
requirements  imposed  by  the  submitting 
organization,  the  availabiUty  of 
standardized  QC  and  QC  acceptance 
criteria  in  the  method,  and  the  timing  of 
the  selection.  EPA  intends  to  rely  on 
outside  organizations  to  develop  the 
majority  of  the  new  methods.  Therefore, 
it  is  anticipated  that  new  reference 
methods  for  a  particular  determinative 
technique  would  be  designated  by  being 
the  first  method  approved  for  the  given 
combination  of  analyte  and 
determinative  technique.  To  become  a 
reference  method,  the  new  method 
would  need  to  contain  standardized  QC 
and  QC  acceptance  criteria,  and  be 
approved  through  an  Agency 
rulemaking. 

The  purpose  of  specifying  a  single 
reference  method  for  a  specific 
combination  of  analyte  and 
determinative  technique  is  to  avoid  the 
possible  confusion  that  could  be  created 
if  two  or  more  reference  methods 
contained  differing  QC  acceptance 
criteria.  The  QC  acceptance  criteria 
associated  with  the  single  reference 
method  would  be  the  sole  criteria 
against  which  a  method  modification 
would  be  tested. 

In  today's  action,  EPA  proposes  to 
retain  all  methods  approved  for  use  at 
40  CFR  parts  136  or  141,  but  would  re- 
categorize  each  of  these  methods  as 
either  a  "reference  method"  or  an  "other 
approved  method."  Both  types  of 
methods  would  cany  equal  regulatory 


status.  The  difference  between  the 
methods  would  be  that  the  reference 
method  would  contain  (or  would  be 
supplemented  Mdth)  detailed  QC 
acceptance  criteria  that  would  need  to 
be  used  to  assess  the  equivalency  of  a 
method  modification. 

2.  Method  Modifications 

Currently,  exphdt  flexibihty  to 
modify  a  method  is  provided  in  some  of 
the  approved  200-,  300-,  500-.  600-,  and 
1600-series  methods  published  by  EPA. 
The  allowed  flexibihty  is  typically 
specified  through  use  of  the  term 
"should"  or  the  words  "or  equivalent." 
Substitution  of  a  500-mL  beeicer  for  a 
250-mL  beaker  or  use  of  an  "equivalent" 
chromatographic  column  are  examples 
of  such  expUcit  flexibility.  The  EPA 
600-  and  1600-series  wastewater 
methods  approved  at  40  CFR  part  136, 
Appendix  A,  also  provide  limited 
flexibihty  to  improve  separations  and 
reduce  the  cost  of  measurements  as  long 
as  method  performance  is  not  sacrificed. 
As  specified  in  those  methods,  analysts 
who  choose  to  exercise  exphdt 
flexibility  are  required  to  meet  the  QC 
acceptance  criteria  of  the  approved 
method  and  to  maintain  a  record  of  the 
performance  of  the  modified  %iethod  for 
review  at  the  request  of  an  auditor.  In 
the  development  of  more  recent 
methods  (e.g.,  Method  1664  and  Method 
1613),  EPA  expanded  its  definition  of 
"allowed  flexioihfy"  to  further 
encourage  use  of  new  techniques  that 
provide  equal  or  better  performance  at 
lower  costs.  However,  no  approved 
methods  provide  unhmited  flexibility 
and  few  provide  the  extensive  flexibihty 
that  EPA  proposes  in  this  initiative. 

The  categories  of  method 
modifications  considered  in  this 

Eroposal  are:  (1)  Sample  collection  and 
olding  procedures,  (2)  front-end 
techniques,  (3)  determinative 
techniques,  and  (4)  analyte  addition. 
These  categories  are  defined  below  and 
described  in  terms  of  present  and 
proposed  flexibihty  to  modify  the 
procedures  or  techniques  included  in 
each  category. 

The  first  category,  sample  collection 
and  holding  procedures,  indudes 
procedures  and  reagents  used  in  the 
field,  in  transit,  and  at  the  laboratory. 
This  category  includes  sample 
containers,  sample  holding  tines, 
preservation  reagents  and  procedures, 
and  shipping  and  storage  procedures 
and  conditions.  Currently,  the  Regional 
Administrator  may  approve 
modifications  to  these  procedures  for 
wastewater  methods  if  the  submitter  so 
requests  as  spedfied  at  40  CFR  136.3(c). 
In  the  drinking  water  program,  except  as 
exphdtly  allowed  in  the  comphance 


method,  modifications  of  sample 
collection  and  holding  procedures 
would  be  approved  through  the  ATP 
spedfication  at  40  CFR  141.27. 

The  flexibihty  proposed  in  today's 
rule  would  not  extend  to  sample 
collection  or  holding  procedures.  Upon 
implementation  of  streamlining, 
modifications  to  sample  collection  and 
preservation  conditions  would  continue 
to  require  EPA  approval  as  spedfied  at 
40  CFR  136.3(c)  and  141.27(b).  The 
latter  section,  141.27(b),  is  a  proposed 
amendment  of  40  CFR  141.27  that  was 
written  to  conform  more  closely  with 
the  modification  provisions  at  40  CFR 
136.3. 

Front-end  techniques,  the  second 
category  of  method  modifications,  are 
steps  in  the  analytical  process  used  at 
the  laboratory  that  precede  the 
determinative  technique  and  include  all 
procedures,  equipment,  solvents,  etc., 
that  are  used  to  prepare  a  sample  for 
analysis.  The  third  category  is  the 
determinative  technique,  which  is 
defined  as  the  physical  and/or  chemical 
process  by  which  an  analyte  is 
identified  and  its  concentration 
measured.  For  most  methods,  the 
determiiiative  technique  consists  of  an 
instrumental  measurement  (e.g.,  a 
detector).  The  fourth  category  covers 
increasing  the  analytical  scop>e  of  a 
reference  method  to  include  additional 
analytes. 

Historically,  the  wastewater  program 
has  allowed  some  changes  to  frt}nt-end 
techniques,  but  only  a  few  methods 
allow  changes  to  the  determinative  step. 
The  drinking  water  program  has 
allowed  similar  changes  provided  the 
chemistry  of  the  method  is  not  changed. 
This  means  that  some  modifications, 
such  as  changing  the  extraction  solvent, 
are  not  allowed  in  drinking  water 
methods  imless  they  receive  formal  EPA 
approval. 

this  proposed  rule  expands  and  more 
clearly  definesproposed  modifications 
to  approved  methods.  EPA  proposes  to 
allow  the  laboratory  analyst  the 
flexibility  to  modify  any  and  all  front- 
end  techniques,  provided  the 
modification  is  not  exphdtly  prohibited 
in  the  reference  method  and  provided 
the  analyst  demonstrates  and 
dociunents  that  the  modification 
produces  results  equal  or  superior  to 
results  produced  by  the  reference 
method.  The  laboratory  analyst  would 
keep  on  file  the  documents  that 
demonstrate  equivalency.  Readers  are 
referred  to  the  StreamUning  Guide  (EPA 
1996a)  for  more  guidance  on  this 
subject. 

EPA  considered  restricting  the 
flexibility  to  change  front-end 
procedures,  such  as  extraction  solvents. 
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flolveDt-to-sample  vohunes,  extraction 
media,  and  pH.  because  such  changes 
require  a  deeper  understanding  of  Oie 
measurement  science  than  some  users 
may  have.  However,  EPA  is  not 
propoeing  to  restrict  front-end  flexibiUty 
because  EPA  believes  it  is  appropriate  to 
allow  the  method  development  and 
auditing  communities  an  opportunity  to 
comment  on  a  fiu^reaching  change  to  the 
current  system.  The  developer  of  a 
modified  method  always  would  have 
the  option  to  ask  B*A  or  another 
regulatory  authority  for  a  technical 
opinion  on  the  acceptability  of  the 
vaUdation  data  that  supports  the 
method.  In  the  list  of  questions  at  the 
end  of  this  preamble,  EPA  invites  public 
comment  on  what,  if  any.  additional  QC 
would  be  needed  to  document  the 
acceptabihty  of  front-end  modifications 
to  a  refRrence  method. 

EPA  proposes  to  allow  use  of  an 
alternate  determinative  technique  that  is 
not  expUdtly  prohibited  in  the 
reference  method,  provided  that  the 
analyst  could  demonstrate  and 
document  equivalency  as  outlined 
above,  and  provided  that  four 
conditions  could  be  met:  (1)  The 
alternate  determinative  technique 
measures  a  property  similar  to  the 
prescribed  technique.  (2)  the  alternate 
technique  is  demonstrated  to  be  more 
specific  (i.e.,  provides  better  separation 
of  the  analyte  from  interferences)  and/ 
or  more  sensitive  (i.e.,  produces  a  lower 
detection  limit)  for  the  analyte  of 
concern  than  the  determinative 
technique  in  the  reference  method,  (3) 
there  is  not  another  approved  method 
that  uses  the  alternate  determinative 
technique  for  the  determination  of  that 
analyte,  and  (4)  use  of  the  alternate 
determinative  technique  would  not 
result  in  a  nonsensical  combination  of 
anal3rte.  front-end  technique,  and 
determinative  technique. 

Examples  of  allowed  changes  to  a 
determinative  technique  ^ould  be 
substitution  of  a  photoionization 
detector  for  a  flame  ionization  detector 
for  determination  of  polynuclear 
aromatic  hydrocarbons,  substitution  of  a 
nitrogen-phosphorous  detector  for  an 
electron  capture  detector  (EOD)  for 
determination  of  analytes  containing 
nitrogen  or  phosphorous,  and 
substitution  of  a  fluorescence  detector 
for  an  ultraviolet  or  visible  wavelength 
detector.  Substitution  of  a  mass 
spectrometer  (MS)  for  an  ECD  would  not 
be  allowed  if  there  is  an  approved  MS 
method  that  measures  the  analyte  of 
concern.  Readers  are  referred  to  the 
Streamlining  Guide  (EPA  1996a)  for 
more  guidance  on  this  subject. 

EPA  proposes  to  limit  changes  to  a 
determinative  technique  by  the  four 


conditions  described  above  to  preclude 
nonsensical  combinations  of  analyte 
and  determinative  technique,  to 
encourage  a  net  benefit  (increased 
sensitivity  and/or  specificity),  and  to 
preclude  multiple  reference  methods 
with  the  same  determinative  technique 
but  with  different  QC  acceptance 
criteria  for  the  same  analyte(s)  of 
concern.  For  example,  if  a  mass 
spectrometer  were  substituted  for  the 
conventional  detectors  in  EPA  methods 
601-612,  all  of  these  methods  would 
become  GC/MS  methods,  but  all  would 
contain  different  QC  acceptance  criteria. 
Further,  they  would  all  conflict  with 
approved  GC/MS  Methods  625  and 
1625.  The  proposed  criteria  for  detector 
substitution  also  would  be  consistent 
with  EPA's  decision  in  the  December  5. 
1994.  drinking  water  methods  final  rule 
(59  FR  62456)  not  to  allow  substitution 
of  MS  in  methods  that  specify 
conventional  GC  detectors. 

Another  reason  for  proposing  to  limit 
changes  to  the  determinative  technique 
is  that  there  are  techniques,  such  as 
immimoassay,  for  which  EPA  has  no 
reference  method  and  therefore  no 
history  to  ensure  that  the  standardized 
QC  propo^  in  today's  rule  would  be 
germane  to,  or  adequate  for,  assurance 
of  the  quality  of  data  produced  by  the 
novel  determinative  technique.  EPA 
would  prefer  that  a  new  method  be 
written  and  submitted  for  approval 
when  a  novel  determinative  technique 
is  developed.  EPA  invites  public 
comment  on  the  suitability  of  the 
conditions  EPA  proposes  to  place  on  the 
flexibility  to  modify  determinative 
techniques  in  EPA  reference  methods. 

In  today's  proposed  rule,  EPA  also  has 
specified  how  the  analyst  would  modify 
the  analytical  scope  of  a  reference 
method  to  add  additional  analytes.  This 
option  is  proposed  in  response  to  pubUc 
comment  on  previous  rules  (59  FR 
62456,  December  5.  1994:  58  FR  65622. 
December  15, 1993)  to  extend  the  scope 
of  a  reference  method  to  the 
determination  of  other  analytes.  Method 
developers  seek  this  approval  when 
they  want  to  adapt  an  existing  method 
rather  than  develop  a  new  one  to  obtain 
occurrence  data  for  a  new  analyte.  EPA 
believes  these  requests  would  have 
merit  when  there  is  a  potential  for  new 
regulatory  requirements  and  historical 
monitorin'§  data  would  be  useful  in 
making  process,  treatment,  or  regulatory 
decisions.  Examples  of  monitoring  for  a 
new  analyte  would  include  industrial  or 
POTW  monitoring  for  ethers  in  a 
discharge,  public  water  system  (PWS) 
monitoring  for  unregulated  pesticides  or 
pesticide  metabolites,  and  PWS 
monitoring  for  analytes  on  the  drinking 
water  priority  list.  EPA  also  believes 


these  requests  would  have  merit  when 
technological  advances  would  make  the 
measxirement  of  additional  analytes 
feasible  (e.g.,  adding  lead  to  the  scope 
of  EPA  Method  200.7).  Under  the 
proposed  flexibility  procedures  for 
modified  and  new  methods,  developers 
would  obtain  approval  for  the  addition 
of  analytes  to  a  reference  method  as  an 
allowed  method  modification  if  the 
conditions  below  would  be  met. 

An  analyst  may  add  a  new  target 
analyte  to  a  reference  method  provided 
(1)  it  could  be  demonstrated  that  the 
analyte  would  not  interfere  with 
detennination  of  the  analytes  of  concern 
in  that  method,  (2)  QC  acceptance 
criteria  were  developed  and  employed 
for  determination  of  the  target  analyte, 
(3)  there  would  not  be  another  approved 
method  that  uses  the  same 
determinative  technique  for  that 
analyte,  and  (4)  that  the  reason  for 
adding  the  analyte  would  not  be  to 
avoid  the  sample  preservation  or  sample 
(or  extract)  holding  time  conditions  that 
are  already  required  for  that  analyte  in 
another  approved  method.  The  third 
and  fourth  criteria  would  preclude 
method  shopping  whereby  an  analyst 
might  add  analytes  to  a  reference 
method  with  less  rigid  QC  acceptance, 
sample  collection  or  holding  time 
criteria.  Under  the  criteria  proposed 
above,  if  a  reference  method  for  an 
analyte  of  concern  required  acidification 
of  the  sample,  an  analyst  would  not 
have  the  flexibility  to  modify  a  method 
that  does  not  require  sample 
acidification  to  include  analysis  of  the 
analyte  of  concern.  Modifications  of  this 
type  would  require  EPA  approval  as  a 
new  method. 

If  QC  acceptance  criteria  do  not  exist 
to  allow  addition  of  a  new  analyte,  the 
guidelines  specified  at  40  CFR  part  136 
Appendix  E.  at  40  CFR  136.4. 136.5  and 
141.27  would  be  followed  to  develop 
and  obtain  approval  for  these  criteria. 
Alternatively,  QC  acceptance  criteria  for 
the  new  analyte  could  be  transferred 
from  the  criteria  for  an  analyte  with 
similar  chemical  characteristics  in  the 
same  method  or  from  the  criteria  for  the 
analyte  in  another  approved  method. 
EPA  provides  additional  guidance  on 
developing  QC  acceptance  criteria  in 
Chapter  3  of  the  Streamlining  Guide 
(EPA  1996a). 

B.  Quality  Control 

In  order  to  establish  that  method 
modifications  do  not  degrade  method 
performance,  a  standard  would  be 
reqiiired  against  which  changes  could 
be  compared.  This  standard  would 
consist  of  standardized  QC  elements 
and  QC  acceptance  criteria  that  would 
be  listed  in  the  reference  method  and/ 
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or  in  the  regulations  at  40  CFR  parts  136 
and  141.  These  criteria  would  serve  as 
definitive  test  criteria  for  evaluating  the 
performance  of  a  method  modification. 
As  proposed,  new  methods  would  be 
required  to  include  QC  acceptance 
criteria  that  were  developed  from  a 
method  validation  study  according  to 
procedures  specified  at  40  CFR  136.5, 
141.27(c)  and  (e). 

1.  Standardized  Quality  Control 
Elements 

The  standardized  QC  elements, 
described  below,  when  paired  with  the 
relevant  QC  acceptance  criteria  for  each 
element,  would  allow  analysts  to 
establish  and  document  method 
performance.  These  elements  would  be 
specified  at  40  CFR  part  136  Appendix 
E  and  at  40  CFR  136.4, 136.5  and 
141.27.  Additional  guidance  on 
procedures  and  requirements  for  these 
QC  elements  are  provided  in  the 
Streamlining  Guide  (EPA  1996a). 

•  Calibration — the  process  of  establishing 
the  relationship  between  the  concentration  or 
amount  of  material  introduced  into  an 
instrument  or  measureoient  process  and  the 
output  signal. 

•  Calibration  Verification — the  means  of 
establishing  that  instrument  performance 
remains  within  pre-established  limits. 

•  Initial  Precision  and  Recovery  (IPR) — the 
mechanism  to  demonstrate  that  a  laboratory 
would  pnxluce  reliable  results  with  the 
method  prior  to  analysis  of  environmental 
samples.  IPRs  also  would  demonstrate  that  a 
method  modification  produces  results  equal 
or  superior  to  those  produced  by  a  reference 
method. 

•  Ongoing  Precision  and  Recovery — a 
process  that  demonstrates  that  a  laboratory  is 
able  to  produce  reliable  results  continuously. 

•  Matrix  Spike  (MS) — a  means  to  assess 
method  performance  (especially  analyte 
recovery)  on  a  sample  by  adding  a  known 
amount  of  the  tested  analyte. 

•  Matrix  Spike  Duplicate — a  process  to  test 
the  precision  of  an  analysis  by  repeating  the 
MS  test 

•  Method  Blank — a  test  that  checks  for 
laboratory  contamination. 

•  Method  Detection  Limit  (MDL)— the 
MDL  test,  as  specified  at  Appendix  B  of  40 
CFR  part  136.  is  used  to  confirm  that  a 
laboratory  is  capable  of  detecting  an  analyte 
of  concern  at  the  level  specified  in  the 
method  or  at  an  acceptable  level  for 
regulatory  compliance  monitoring. 

•  Reference  Sample — a  test  that  serves  as 
an  external  check  on  method  accuracy. 

•  Retention  Time  and  Relative  Retenticm 
Time  Precision — a  means  to  assess  the 
performance  of  a  chromatographic  separation 
system;  used  to  aid  in  the  identification  of 
each  target  analyte  in  a  complex  mixture. 

•  Surrogate — a  means  to  assess  the 
perfiHmance  of  the  method  within  the  given 
sample  matrix  by  adding  a  known  amount  of 
a  different  but  chemically  similar  analyte. 
The  results  of  these  tests  would  be  uscnj  to 
assess  method  and  laboratory  performance. 


For  each  reference  method,  each  QC 
test  would  have  acceptance  criteria  that 
define  data  acceptability. 

2.  Development  of  QC  Acceptance 
Criteria 

QC  acceptance  criteria  would  be  used 
to  ensure  that  a  modified  method 
produces  results  that  are  reliable, 
defensible  and  suitable  for  regulatory 
decisions.  QC  acceptance  criteria  would 
be  specified  as  niuneric  limits.  For 
example,  the  QC  acceptance  criteria  for 
a  MS/MSD  test  may  be  75-125  percent 
recovery  with  a  relative  percent 
difference  (RPD)  of  20  or  less.  If  these 
criteria  were  met  for  the  MS/MSD  test, 
and  all  other  QC  acceptance  criteria 
were  met,  results  produced  using  the 
modified  method  could  be  used  for 
regulatory  compliance  purposes;  if  not, 
corrective  action  would  need  to  be  taken 
and  the  sample  reanalyzed. 

Some  methods  currently  approved  at 
40  CFR  parts  136  and  141  explicitly 
specify  QC  acceptance  criteria  for  all  of 
the  standardized  QC  elements  outlined 
in  today's  proposal,  but  many  do  not.  In 
selecting  reference  methods  for  today's 
proposal,  EPA  chose  those  methods  that 
contained  QC  acceptance  criteria  or  data 
from  which  QC  acceptance  criteria 
could  be  developed.  For  those  methods 
that  did  not  contain  QC  acceptance 
criteria,  QC  acceptance  criteria  were 
developed  from  results  of  single- 
laboratory  or  interlaboratory  study  data 
contained  in  the  method  or  from  criteria 
contained  in  Appendix  D  of  40  CFR  part 
136.  These  criteria  are  provided  at  40 
CFR  141.27(d)  and  136.3  Table  IF  for 
drinking  water  and  wastewater 
reference  methods,  respectively.  EPA 
would  develop  QC  acceptance  criteria 
for  certain  approved  methods  that  do 
not  presently  contain  these  criteria.  EPA 
would  propose  to  designate  these 
approved  methods  as  reference  methods 
in  a  future  rulemaking. 

C.  Method  Validation  for  Modified  or 
New  Methods 

Method  validation  is  the  process  by 
which  an  analyst  or  vendor  would 
establish  the  ]>erformance  of  a  new 
method  or  would  substantiate  the 
performance  of  a  method  modification 
to  a  reference  method.  VaUdation  would 
be  necessary  to  demonstrate  and 
document  that  the  new  or  modified 
method  could  yield  reliable  data  for 
compUance  monitoring  and  other 
purposes.  The  party  who  developed  the 
method  or  method  modification  would 
be  responsible  for  vafidating  the  method 
or  method  modification. 

The  requirements  for  validation 
would  depend  on  the  level  of  intended 
use  for  the  method  modification  or  new 


method,  and  the  characteristics  of  the 
sample  to  which  the  method 
mocUfication  or  new  method  would  be 
applied.  Based  on  interactions  %vith 
stakeholders,  EPA  proposes  to  establish 
three  levels  of  validation: 

•  Tier  1  methods  would  be  used  in  a  single 
laboratory  in  a  single  matrix  type  from  one 
industrial  category  or  subcategory,  or  in 
additional  matrix  types  from  any  industrial 
categcHy  or  subcategory. 

•  Tier  2  methods  would  be  used  by  all 
laboratories  in  one  or  more  matrix  types 
within  one  industrial  category  or 
subcategory. 

•  Tier  3  methods  would  be  used  by  all 
laboratories  in  matrix  typ)es  from  all 
industrial  categories  or  subcategories. 

Proposed  definitions  of  the  terms 
laboratory,  matrix  type,  medium,  and 
tier  are  in  the  definitions  sections  at  40 
CFR  136.2  and  141.2.  In  the 
streamlining  initiative,  the  term  matrix 
type  would  be  defined  and  used  to 
identify  a  sample  medium  with 
common  characteristics  across  a  given 
industrial  category  or  subcategory.  The 
terms  facility  or  system  would  identify 
places  where  an  indtistrial  discharge 
activity  occius  or  where  a  water  source 
is  treated  and  distributed  as  drinking 
(potable)  water.  For  example,  all  POTWs 
that  comprise  the  mimidpal  wastewater 
treatment  industry  would  be  considered 
to  be  in  one  industrial  category.  A 
typical  mimicipal  POTW  has  three 
matrix  types:  imtreated  wastewater, 
treated  wastewater,  and  sludge.  All 
PWSs  that  comprise  the  drinking  water 
industry  would  be  considered  to  be  in 
one  industrial  category  and  to  be  one 
matrix  type — ^potable  water.  Similar 
definitions  would  apply  to  matrix  types 
in  other  industrial  categories  and 
subcategories.  EPA  invites  public 
comment  on  these  definitions  and  seeks 
suggestions  on  additional  terms  or 
concepts  for  which  the  public  believes 
a  regulatory  definition  would  be  useful 
in  implementing  and  administering 
EPA's  methods  approval  system. 

Method  validation  would  comprise 
three  steps:  (1)  development  of  a 
vaUdation  study  plan,  12)  testing,  and 
(3)  preparation  of  a  vaUdation  study 
report. 

1.  VaUdation  Study  Plan 

A  vaUdation  study  plan  would  be 
required  for  development  of  a  new 
method  at  any  tier  or  for  modification  of 
a  reference  method  at  Tiers  2  and  3.  The 
organization  responsible  for  conducting 
the  study  would  prepare  the  vaUdation 
study  plan.  Requirements  for  method 
vaUdation  would  be  specified  at  40  CFR 
136.4. 136.5  and  141.27  and  at  40  CFR 
part  136  Appendix  E.  Additional 
guidance  on  suggested  vaUdation  study 
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plans  is  available  in  the  Streamlining 
Guide  (EPA  1996a). 

A  validation  study  plan  would  not  be 
required  for  Tier  1  method 
modifications,  because  EPA  would 
expect  that  single-laboratory  use 
modifications  would  be  simple  and 
straightforward,  and  that  requiring  a 
vahdation  study  plan  for  single- 


laboratory  modifications  would  impose 
an  unnecessary  regulatory  burden  on 
small  laboratories. 

2.  Testing 

The  number  of  testing  laboratories, 
matrices,  and  repUcate  QC  tests  for  the 
method  vahdation  would  depend  on  the 
tier  at  which  the  new  or  modified 
method  would  be  validated,  as 


indicated  in  Table  I  below.  The  specific 
requirements  and  procedures  for 
performing  QC  validation  testing  are 
specified  at  40  CFR  136.4,  136.5  and  at 
141.27;  additional  guidance  is  available 
in  the  Streamlining  Guide  (EPA  1996a). 
Table  I,  which  is  taken  from  40  CFR 
136.5(d),  siunmarizes  vahdation 
requirements  at  each  tier. 


Table  I.— Summary  of  Validation  Requirements  for  New  Methods  and  Method  Modifications 


Method  application 


Tier  1-Singte^ab  WW/DW— First  rrotrix 
type  or  first  PWS  

WW— Each  addn  matrix  type  (8  max.) 
from  any  irxJustriaJ  category  

DW— Each  addtl  PWS  (2  max.) 

Tier  2-MuJti-^ab.  single  matrix  type  WW/ 
DW— Each  matrix  type  in  a  single  in- 
dustrial category  

Tier  3-Multi-teb,  miitipte  matrix  types  WW 
only— AI  matrix  types,  ail  industrial  cat- 
egories   „ 


Number  of 


Lats 


3 

»9 


Matrix  types 


9 


Facilities/ 
PWSs 


Numtwr  of  analyses  required 


IPR-reagent 
water  2 


60 
60 


12 

36 


IPR-saxnple 
matrix' 


•0 
•0 


MS/MSD 


'2 

»2 

'2*0 


»6 


MDL« 


7 
•0 

21 
63 


c-JiSSrj^i^i!^  ^^.^"^lil*"  '[^"^  bad^ground  analyses  or  additional  QC  tests  such  as  calibration  Wartcs  etc  Validation  re- 
2M>«ments  are  t>ased  on  theintended  applcatKxi  of  the  method.  Method  application  would  be  desranated  trTtte^^Tw^^J^Jw^^d^^ 
SrSS^fflo^'^^rS^JIir.T*^,^  the  maximum  number  of  publTwater  systems  (P^^t^fy^W  be  r^^S^fvffie  a  nS^ 
d2??li^!?^2JS^  "1^  ?'  ^"^'IS^  ?V^"*  ^^"^  ^  ^  maximum  number  of  matrix  types  (or  fadlities)  th^rt  v^  b^  rSed  ^Z^ 
^i4?S12Lr^?^  wMtewater  method  at  T«r  1  or  3;  at  Twr  2  the  number  would  be  three  rE  types  ^^       required  to  vain 

«™v^SQ?^-II!2^L!!S5f^  ''^^  be  used  to  vaJidate  a  method  modificatKxi  and  to  establish  QC  ^Septence  criteria  for  initial  orecision  and 

SteJ^iTSSS^IPR^  ~^'  °'  laboratones  required  to  validate  a  methoTmodificatkxi  or  new  me^  b^'^ea^^a^Cj^^ 

art'^SiS2tof"?TW*?^r,ZS!;!S ^"^  ^^^^^  QC  acceptance  criteria  for  matrix  spike/matrix  spike  duplicate  (MS/MSD)  recovery 
hTtSSSSS^J^  t^^n^^L^^S^J^-  ^°"^  "^J^  requ^ed  for  validation  of  Tier  2  or  3  new  methods^eca^this  vari^Ti^  datewoSd 
Sd  SSwSSd^^  tests.  Would  not  be  required  for  valKlation  of  a  method  modification  because  MS/MSD  dala  frSnX  relere^  3S 

~liIIlfr?i2Sl^^iiZli^°'-l'®^*  *^^  perlonned  in  each  laboratory  using  the  new  or  modified  method  40  CFR  part  136  Aooendix  B 
1SSi4S"SSZ'1,SS;.''SS^  "^.^"^^^'^^^Tli^^J^^  involv_ed  in  vahdation  o^>^S:?,ef^^ 


,  iKa*  Mw>  ...  ^iuL_i --Tji'Lj  ' —  H — r.  '  ~  •~™'"-<Fo  «■  mi/i..  taui  lau  nivu«vea  in  vaHcaion  ot  a  wastewater  modncation  wouiH 
tJm^^^J!^^jff^  T^^'^^^fS^  °^  ^°'r.^  method  modrticatton  because,  for  new  methods,  the  MS/MSD  QC  acceotance  criteria  wauki 
^^JJTJe  MDU  reagent  water  IPR.  and  sample  matrix  IPR  tests  wouM  not  have  to  be  repeated  after  the  first  matoix  type,  facility,  or  PWS  was  vali- 


drtiS'rttSr^  i!«XJ32^"lSiS^°  analyses  wouW  establish  QC  acceptance  criteria  for  MS/MSD  recovery  and  precision  For  vali- 
■The  number  ollaboratones  and  samples  would  vary  If  a  conventionaiintertaboratory  study  is  used.  xf^a  «»3wu. 


The  tiered  approach  to  vahdating  new 
and  modified  methods  would 
accommodate  vaiiabihty  in  the 
analytical  performance  of  a  method  that 
can  be  attributed  to  the  type  of  sample 
analyzed.  This  variabihty  is  termed  a 
matrix  efiiect  and  can  be  observed  in 
samples  takoi  at  different  locations  in 
matrices  of  the  same  type  (intramatrix) 
or  in  samples  from  difierent  locations 
and  in  difierent  matrix  types 
(intermatrix).  Under  the  streamlining 
initiative,  eedi  successive  tier  addresses 
matrix  efiiects  to  a  greater  degree 
through  increasing  levels  of  sample 
matrix  effect  validation,  broadly  defined 
as  a  test  of  the  extent  to  which 
difierences.  if  any,  in  method 


performance  could  be  attributed  to 
variabihty  between  samples  obtained 
from  different  industrial  matrices, 
facihties,  or  PWSs.  Matrix  effects  would 
need  to  be  tested  by  the  IPR  sample 
matrix  and  MS/MSD  analyses  Usted  in 
Table  I.  Intramatrix  effects  would  need 
to  be  tested  in  water  samples  taken  from 
different  PWSs  or  frtDm  different  waste 
streams.  Intermatrix  effects  would  need 
to  be  validated  on  a  group  of  samples 
taken  fix>m  discharge  samples  collected 
from  several  different  industrial 
categories.  In  all  cases,  the  laboratory 
would  try  to  determine  if  the 
measiuement  result  for  the  target 
analyte  using  a  new  or  modified  method 
differed  bom  the  result  obtained  in  a 


reagent  water  matrix  or  in  a  previously 
vahdated  matrix  type  or  PWS  sample. 

As  indicated  in  Table  I,  a  Tier  1  new 
or  modified  method  would  be  vahdated 
in  a  single  laboratory  on  one  or  more 
matrix  types  obtained  frtnn  one  or  more 
faciUties.  or  on  samples  obtained  from 
one  or  more  PWSs.  Validation  of 
additional  facihties  or  PWSs  would 
require  analysis  of  MS/MSD  samples  for 
each  additional  facihty  or  PWS. 
However,  in  response  to  stakeholder 
requests  that  there  should  be  some 
maximiun  number  of  single-laboratory 
vahdations  after  which  further 
vahdation  would  be  unnecessary 
because  sample  matrix  effects  would 
have  been  sufficiently  addressed,  EPA 


added  a  provisicHi  fat  a  maximum 
number  of  matrix  type,  facility  or  PWS 
analyses  for  Tier  1  methods.  For  a 
wastewater  method,  the  maximimi 
number  of  matrix  types  or  facilities 
tested  under  Tier  1  would  be  nine,  each 
from  a  different  industrial  category  or 
subcategory.  For  a  drinking  water 
method,  the  maximum  number  of  PWS 
samples  tested  under  Tier  1  would  be 
three  samples,  each  from  a  PWS  with 
different  water  quality  characteristics. 
EPA  proposes  to  require  validation  in 
three  rather  than  nine  PWSs,  because 
three  is  consistent  with  the  validation 
data  in  many  EPA  drinking  water 
methods  and  because  the  variabihty  in 
drinking  water  samples  (and  therefore 
the  probability  of  matrix  effects)  is 
usually  less  in  drinking  water  samples 
than  in  wastewater  samples. 

Tier  2  vahdation  would  be  applicable 
to  one  or  more  matrix  types  within  a 
single  industrial  category  or 
subcategory.  Because  Tier  2  new  and 
modified  methods  would  apply  to  each 
matrix  across  all  laboratories,  EPA 
developed  Tier  2  validation 
requirements  to  incorporate  intramatrix 
variabihty.  Tier  2  would  require 
validation  of  the  method  in  drinking 
water  samples  obtained  from  three 
PWSs,  or  wastewater  samples  of  one  or 
more  matrix  types  obtained  from  three 
or  more  facilities  within  a  single 
industrial  category  or  subcategory. 

Tier  3  vahdation  would  be  apphcable 
to  all  matrix  types  in  all  industrial 
categories.  Consequently,  Tier  3 
vahdation  requirements  would  include 
provisions  to  account  for  both 
intramatrix  and  intermatrix  variabihty. 
However.  Tier  3  validation  would  not 
apply  to  the  drinking  water  program 
because  the  program  regulates  only  one 
matrix  type,  drinking  (potable)  water. 
The  wastewater  program  regulates 
several  industrial  categories,  each  of 
which  may  contain  more  than  one 
matrix  type.  Tier  3  would  require 
vahdation  of  the  method  in  wastewater 
samples  of  up  to  nine  matrix  types 
obtained  frtim  nine  different  facihties. 

For  all  multi-matrix  tiers,  it  would  be 
extremely  important  to  select  smtable 
samples  and  matrix  types  for  vahdation. 
The  matrix  types,  facilities,  or  PWSs 
selected  for  matrix  effect  vahdation 
would  need  to  have  sufficiently 
different  water  quality  characteristics  so 
that  the  matrix  effects,  if  any,  could  be 
observed.  Proposed  criteria  for  selecting 
matrix  types,  facihties,  or  PWSs  &t>m 
which  to  obtain  these  samples  is 
specified  at  40  CFR  136.4(a)(2)(i)  and 
141.27(b)(iii).  Additional  guidance  on 
testing  sample  matrix  effects  is  available 
in  the  Streamlining  Guide  (EPA  1996a). 


EPA  invites  pubhc  comment  on  the 
number  of  tests,  laboratories,  matrix 
types,  facihties,  and  PWSs  that  EPA  is 
proposing  for  vahdation  of  Tier  1,  2,  or 
3  methods.  EPA  is  specifically 
interested  in  suggestions  for  adding, 
deleting,  or  modifying  the  tests  listed  in 
Table  I.  Conmienters  should  provide 
EPA  with  reasons  for  (and  preferably 
data  to  support)  any  suggested  changes. 

3.  Vahdation  Study  Report 

A  vahdation  study  report  would  be 
required  for  a  new  method  or  method 
modification  at  all  tiers  to  document 
successful  validation.  The  primary 
documents  to  be  included  in  the  report 
would  be  the  Cheddist  for  Initial 
Demonstration  of  Method  Performance, 
the  Checklist  for  Continuing 
Demonstration  of  Method  Performance 
(collectively,  the  "Checklists"),  and  a 
Certification  Statement.  The  Checklists 
would  document  that  all  requirements 
for  estabUshing  equivalency  were  met; 
the  certification  statement  would 
commit  the  persons  involved  in  the 
method  development  or  modification 
effort  to  the  statements  made  in  the 
Checklists  and  the  supporting 
information  provided.  The  proposed 
Checklists  would  be  specified  at  40  CFR 
paii  136  Appendix  E.  The  checkhsts 
also  would  be  pubhshed  in  the 
Streamhning  Guide  (EPA  1996a)  with 
additional  guidance  on  how  to  complete 
a  checklist  for  a  typical  water  method. 
This  gmdance  would  be  provided  to  aid 
the  method  modifier  or  develo{>er  in 
understanding  the  information  and  test 
data  to  be  provided.  The  Checklists  and 
certification  statement  would  be 
required  as  part  of  the  validation  study 
report.  For  Tier  1  method  modifications, 
the  Checklists  and  certification 
statement  would  comprise  the  data 
vahdation  report.  For  all  tiers,  each 
laboratory  involved  in  vahdation  of  a 
method  modification  would  need  to 
complete  the  Checkhsts  and 
Certification  Statement.  More  extensive 
documentation  would  be  required  for  a 
modification  at  Tiers  2  and  3  and  for  all 
new  methods. 

The  vahdation  study  report  for  Tiers 
2  and  3  would  need  to  specify  the 
following  information,  as  appropriate, 
for  validation  of  a  new  or  modified 
method: 

•  Narrative — includes  (a)  a  description  of 
the  method  being  validated  and  the  matrices, 
matrix  types,  and  media  to  which  the  method 
is  applicable;  (b)  an  indication  of  whether  the 
method  is  a  modification  of  an  approved 
reference  method  or  a  new  method;  (c)  reason 
for  and  description  of  the  modification,  if 
applicable;  and  (d)  information  on  the 
organization  responsible  for  developing  the 
new  method  or  method  modification. 


•  Analytefa) — name  and  Chemical 
Abstracts  Service  (CAS)  Registry  Number  or 
an  EPA  Environmental  Monitoring  Methods 
bidex  (EMMI)  Number.  If  a  CAS  Registry 
Niunber  has  not  been  assigned,  the  submitter 
should  attempt  to  obtain  a  number  from  the 
CAS  Registry.  If  the  CAS  Registry  will  not 
assign  a  number,  the  submitter  should 
contact  the  AMS  Director  for  assignmaot  of 
.an  EMMI  Number.  A  report  for  a  modified 
method  khould  indicate  whether  the 
modification  includes  all  forms  of  the 
analyte(8)  in  the  scope  of  the  reference 
method.  The  definition  of  AMS  Director  is  at 
40  CFR  parts  136.2  and  141.2. 

•  Method  or  modified  test  procedure — 
prepared  in  a  standard  format:  modified  test 
procedures  would  be  prepared  in  the  format 
of  the  reference  method. 

•  Methodology  and  procedures — indicates 
the  tier  level  at  which  the  new  or  modified 
method  was  tested,  describes  the  approach 
used  to  implement  the  study,  describes  the 
procedures  used  to  re(>ort  and  validate  the 
data,  and  identifies  the  problems 
encountered  during  implementation  of  the 
study. 

•  Results — for  modified  methods,  includes 
a  sununary  of  QC  results  required  by  the 
reference  method  and  corresponding  QC 
results  obtained  with  the  modified  method. 

•  Conclusions — describes  the  conclusions 
and  limitations  of  the  study. 

•  Discussion— critically  examines  the 
study  results. 

The  following  items  would  need  to  be 
included  in  appendixes  to  the 
vahdation  study  report: 

•  Calculations; 

•  Raw  data  to  allow  an  independent 
reviewer  to  verify  each  determination  and 
calculation  performed  by  the  laboratory; 

•  For  instruments  involving  data  systems, 
raw  data  on  magnetic  tape  (m-  disk  (upon 
request  only); 

•  Names,  titles,  addresses,  and  phone 
numbers  of  analysts  who  performed  analyses 
and  QA  Officer  who  verified  analyses;  and 

•  Completed  Checklists  and  Ceitification 
Statement 

The  vahdation  study  report  for  a  new 
or  modified  method  would  need  to  be 
retained  on  file  by  the  organization 
resfKmsible  for  developing  or  applying 
the  modification,  and  by  regulated 
entities  whose  samples  are  tested  tvith 
the  method  modification.  The  party 
responsible  for  developing  and 
submitting  the  new  method  also  would 
need  to  maintain  on  file  the  complete 
records  of  all  vahdation  study  tests 
including  the  study  plan,  ah  laboratory 
results,  the  vahdation  study  report, 
completed  Checkhsts  and  Certificatirm 
Statement,  and  other  information  that 
supports  the  new  method  or  method 
modification.  All  records  would  need  to 
be  made  available  for  review  upon 
request  to  an  auditor,  permitting 
authority,  or  other  regulatory  authority. 
These  records  would  need  to  be 
submitted  to  EPA  if  the  method 
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developer  elected  to  request  formal 
approval  of  a  method  modification  at 
Tier  2  or  3. 

4.  Fiuther  Validation  of  a  New  Method 

After  completing  a  Tier  1,  2.  or  3 
vahdation  study  of  a  new  method,  the 
organization  responsible  for  developing 
the  method  would  need  to  document 
the  study  results  in  accordemce  with 
requirements  proposed  at  40  CFR  part 
136  Appendixes  E,  F,  and  G  and  would 
need  to  submit  the  results  and  the 
method  to  EPA  for  review  and  approval. 
If,  based  on  its  review  of  the  method, 
EPA  concluded  that  the  method  was  not 
sufficiently  rugged  or  rehable  for  its 
intended  use,  EPA  would  require 
further  method  development  and 
testing.  The  tests  and  studies  that  would 
be  performed  would  need  to  be 
determined  on  a  case-by-case  basis  as 
these  situations  arise  and  would  depend 
on  the  analyte(s)  and  the  analytical 
system. 

5.  Approval  of  a  Screening  Method  as  a 
New  Method 

Methods  currently  approved  for 
comphance  monitoring  at  40  CFR  parts 
136  and  141  are  considered  to  be 
confirmatory  methods  if  the  method  is 
sufficiently  selective  and  quantitative  so 
that  most  positive  results  do  not  have  to 
be  verified  by  analysis  with  another 
method.  The  term  "confirmatory"  is 
used  to  disting\iish  these  methods  from 
screening  methods.  When  using  a 
screening  method,  all  positive  results 
should  be  verified  by  re-anaiysis  with  a 
confirmatory  method  because  screening 
methods  can  be  less  selective  and/or 
quantitative  and,  therefore,  more  subject 
to  false  positives  or  impreoise  results 
than  confirmatory  methods. 
Characteristics  of  screening  methods  are 
described  in  more  detail  in  Chapter  2  of 
the  Streamlining  Guide  (EPA  iggsa). 


EPA  has  been  asked  by  many 
stakeholders  to  allow  use  of  screening 
methods  for  wastewater  and  drinking 
water  analyses.  Although  screening 
methods  may  be  less  selective  and 
quantitative  than  confirmatory  methods, 
they  also  could  be  designed  to  serve 
meaningful  uses  under  those  statutes. 
Screening  methods  could  be  especially 
useful  when  measuring  trends  in  the 
contamination  of  a  water  source  or 
when  knowledge  of  the  performance  of 
a  waste  treatment  process  would  be 
more  important  than  an  exact 
knowledge  of  the  absolute  amoimt  and 
identity  of  the  contaminant  or  pollutant. 

Historically,  EPA  has  not  considered 
screening  methods  for  approval  at  40 
CFR  part  136  or  part  141.  Under  the 
streamlining  initiative.  EPA  proposes  to 
consider  the  approval  of  screening 
methods  for  compliance  monitoring 
under  the  Safe  Drinking  Water  Act 
provided  that:  (1)  the  method  would 
meet  all  the  requirements  specified  in 
the  regulations  at  40  CFR  141.27,  (2)  all 
positive  sample  results  obtained  with 
the  method  would  be  confirmed  and 
reported  using  an  approved 
confirmatory  method,  and  (3)  the 
probability  of  the  method  producing  a 
false  negative  result  at  concentrations  of 
regulatory  interest  would  be  no  more 
than  one  percent  (1%).  EPA  has  not  yet 
specified  how  it  intends  to  implement 
the  use  of  screening  methods  under  the 
SDWA;  the  term  was  only  recently 
added  in  the  1996  SDWA  amendments. 
Under  the  Clean  Water  Act,  EPA  is 
considering  the  appropriateness  of 
screening  methods  for  use  in  NPDES 
permit  applications  and  ambient  water 
quahty  monitoring  by  States.  EPA 
proposes  to  publish  a  separate  table  at 
40  CFR  parts  136  and  141  to  hst 
approved  screening  methods.  The 
Agency  invites  comment  on  the 
approval  criteria  for  screening  methods 
for  the  uses  described  in  the  SDWA,  as 


well  as  for  NPDES  permit  applications 
and  ambient  water  quahty  monitoring. 

D.  h4ethod  Review  and  Approval 

Under  this  proposed  rule,  EPA 
expects  to  significantly  reduce  the 
number  of  methods  that  would  pass 
through  the  ATP  review  and  rulemaking 
processes.  EPA  has  this  expectation 
because,  once  implemented,  the 
streamlining  initiative  would  make  it 
easier  for  method  modifications  to  be 
judged  as  being  "within  the  flexibility 
allowed  by  the  streamlining  initiative." 
Method  modifications  demonstrated 
and  documented  to  be  within  the 
flexibility  allowed  by  the  streamlining 
initiative  would  be  preapproved  by  EPA 
for  use  at  the  tier  for  which  the 
modification  was  validated.  Stakeholder 
remarks  suggest  that  most  laboratories 
and  method  development  organizations 
would  welcome  and  use  this  allowed 
flexibility. 

Stakeholders  also  have  asked  EPA  to 
approve  more  quickly  revised  versions 
of  approved  methods  that  are 
periodically  published  by  EPA, 
consensus  standards  organizations,  and 
other  government  agencies,  hi  the  past, 
EPA  approved  these  revisions  through  a 
formal  proposal  and  pubhc  comment 
process.  Using  the  flexibility  provisions 
of  today's  rule,  users  would  be  able  to 
use  a  revised  version  of  a  reference 
method  as  soon  as  it  is  published, 
provided  that  the  results  produced  were 
demonstrated  to  meet  the  QC 
acceptance  criteria  of  the  reference 
method.  This  benefit  alone  would 
relieve  much  stakeholder  fiiistration. 
decrease  the  Agency's  rulemaking 
burden,  and  improve  EPA's  partnership 
with  other  government  agencies  and 
consensus  standards  organizations. 

Table  n  summarizes  EPA's  review  and 
rulemaking  responsibiUties  for  new  and 
modified  methods  by  tier. 


Table  II.— EPA  Review  and  Acdon  for  New  and  Modified  Methods 


Vm  1.  SingMab  .„ 

Tnt  2.  MuMMib.  single 


type 


Tier  3.  MuiMit).  mu«pte  nwkix 
types. 


New  Method 


EPA  review  required:  EPA  issues  a  letter  o»  ip- 

provai. 
EPA  review  required;  approved  Itvough  rutomatdng 

EPA  review  required;  approved  through  rulemt*ing 


ModMed  Method 


No  EPA  review. 


If  requested.  EPA  reviews  and 
—issues  letter  of  approval,  or 
—conducts  rulemaking. 
If  requested.  EPA  reviews  and 
— issues  letter  of  approval,  or 
—conducts  rulemaldng. 


1.  Review  and  Approval  of  New 
Methods 

Currently,  all  new  methods  must  be 
approved  by  EPA  through  "formal"  EPA 
approval  including  rulemaking  and 


pubUcation  at  40  CFR  part  136  or  141 
before  use.  hi  today's  mle.  EPA 
proposes  to  grant  letter  approvals  of 
new  methods  that  would  be  submitted 
under  Tiw  1  (i.e.,  single- laboratory. 


limited-use  methods).  New  methods 
developed  for  use  under  Tiers  2  or  3 
would  still  require  rulemaking.  The 
purpose  for  not  requiring  formal 
rulemaking  at  Tier  1  would  be  to 


provide  the  means  by  which  (1)  a  new 
technology  could  be  introduced,  (2) 
confidentiaUty  of  a  new  technology 
could  be  maintained  if  desired  by  the 
user  of  the  new  method,  and  (3)  specific 
matrix  interference  problems  could  be 
overcome.  Allowing  use  of  Tier  1  new 
methods  would  enable  multiple  single 
laboratories  to  use  a  new  technology 
until  a  sufficient  number  of  devices 
were  available  for  interlaboratory 
vahdation  as  a  Tier  2  or  3  new  method. 
EPA  recognizes  that  allowing  single- 
laboratory  use  of  a  new  technology  for 
regulatory  compliance  carries  with  it  the 
risk  that  results  produced  with  the  new 
technology  may  not  agree  with  results 
produced  by  a  reference  method. 
However,  EPA  believes  that  sufficient 
controls  would  be  included  in  the 
streamlining  program  to  ensure  data 
quahty.  EPA  also  beheves  that  there 
would  be  a  net  benefit  to  the  regulated 
community  by  allowing  new 
technologies  that  overcome  matrix 
interference  problems.  EPA  solicits 
comment  on  this  aspect  of  streamlining, 
and  is  particularly  interested  in 
alternative  ways  EPA  might  allow  . 
introduction  of  new  technologies 
without  rulemaking. 

2.  Review  and  Approval  of  Modified 
Methods 

Under  the  streamlining  initiative 
proposed  in  today's  rule,  method 
modifications  would  not  require  formal 
EPA  approval;  they  would  he 
preapproved  provided  the  analyst 
demonstrates  and  documents 
equivalency  with  or  superiority  to  the 
reference  method  QC  criteria.  Although 
formal  approval  of  a  modification  would 
not  be  required  under  the  streamlining 
initiative,  several  stakeholders  have 
commented  that,  in  practice,  use  of  a 
method  modification  would  require  the 
consent  of  the  regulated  entity  and 
responsible  regulatory  authority.  These 
stakeholders  also  expressed  concern 
that  without  formal  EPA  approval, 
obtaining  consent  fiom  the  regulated 
entity  and/or  regulatory  authority  would 
be  difficult,  hi  response  to  these 
comments,  EPA  proposes  to  allow,  but 
not  require,  laboratories,  industry 
associations,  consensus  standardis 
organizations,  instrument 
manufacturers,  and  others  to  submit 
Tier  2  or  Tier  3  method  modifications 
for  EPA  review  with  the  anticipation  of 
a  letter  from  EPA  dociunenting 
approval.  Also,  for  those  seeking  public 
recognition  that  their  Tier  2  or  3  method 
modifications  have  been  demonstrated 
to  be  acceptable  for  use,  EPA  proposes 
to  work  with  the  organization  to 
approve  the  method  at  40  CFR  part  136 
or  141.  EPA  would  not  review,  provide 


letters  of  approval,  or  conduct  fcHmal 
rulemaking  for  Tier  1  method 
modifications. 

EPA  recognizes  that  preapproving 
method  modifications  poses  additional 
burdens  for  regulatory  authorities,  who 
may  need  to  assess  the  reasonableness 
and  effectiveness  of  each  modification. 
EPA  believes,  however,  that  the 
Checklists,  certification  statement,  and 
accompanying  instructions,  which  are 
proposed  at  40  CFR  part  136  Appendix 
E,  and  the  vahdation  report  for  tne 
method  modification,  which  is 
proposed  at  40  CFR  part  136 
Appendixes  F  and  G.  would  provide  a 
regulatory  authority  the  information 
necessary  to  make  equivalency 
assessments,  and  that  this  information 
would  be  presented  in  a  standardized 
and  readily  understandable  format.  To 
further  assist  regulatory  authorities  in 
implementing  this  initiative,  EPA  has 
included  detailed  guidance  on  assessing 
method  modifications  for  equivalency. 
This  guidance  is  provided  in  Chapter  6 
and  in  the  appendixes  of  the 
Streamlining  Guide  (EPA  1996a). 

3.  Submission  Package 

The  items  to  be  submitted  to  EPA  for 
proposal  of  a  new  method  at  Tier  2  or 
3  would  include  the  method  vahdation 
study  report,  which  would  include  the 
method  prepared  in  a  standard  format. 
If  the  submitter  requested  formal 
rulemaking  to  propose  the  method  for 
publication  in  the  CFR,  information  in 
a  format  suitable  for  inclusion  in  a  draft 
preamble  would  also  be  required. 
Additionally,  the  submission  packet 
would  need  to  include  all  relevant 
supporting  docimients. 

To  preclude  a  prohferation  of 
potentially  confusing  formats,  a  method 
should  be  submitted  in  a  standard 
format.  EPA  recommends  and  specifies 
the  format  that  would  be  specified  at  40 
CFR  part  136  Appendix  F.  This  format 
is  also  detailed  in  Method  Guidelines 
and  Format  (EPA  1996c).  Appendix  F 
describes  all  elements  of  the  format 
prescribed  by  EPA's  Environmental 
Monitoring  Management  Council 
(EMMC).  An  objective  of  the  EMMC 
format  is  to  standardize  all  Agency 
analytical  methods.  A  standardized 
format  used  by  a  government  agency 
such  as  the  U.S.  Geological  Survey  or 
from  a  consensus  standards  organization 
such  as  Standard  Methods.  ASTM,  or 
AOAC-Intemational  could  be  used,  but 
EPA  recommends  that  these  formats  be 
reserved  for  those  organizations  to  avoid 
the  possible  confusion  over  authorship. 
EPA  would  not  accept  methods  in  non- 
standard formats  because  of  the 
confusion  that  could  be  created  by  a 
prohferation  of  method  formats. 


A  new  method  would  need  to  include 
the  standardized  QC  elements  and  QC 
acceptance  criteria.  The  QC  acceptance 
criteria  would  need  to  be  developed 
from  data  gathered  in  the  method 
validation  study.  Chapter  3  of  the 
Streamhning  Guide  (EPA  1996a) 
provides  guidance  on  the  detailed 
technical  requirements  for  developing 
criteria  that  meet  the  requirements  that 
would  be  specified  at  40  CFR  136.4. 
136.5  and  141.27  and  at  40  CFR  part  136 
Appendix  E. 

4.  Regulatory  Assistance  Provided  by 
Submitter 

Using  procedures  that  would  be 
specified  at  40  CFR  part  136  Appendix 
G.  EPA  would  ask  method  submitters  to 
assist  EPA  by  providing,  as  part  of  the 
submission  package  for  methods  to  be 
proposed  in  the  Federal  Register, 
information  that  would  facilitate  EPA's 
drafting  of  a  proposed  rule.  EPA  would 
also  ask  submitters  to  provide  technical 
assistance,  when  necessary,  in 
responding  to  pubhc  comments  on  the 
submitter's  method.  Other  assistance 
could  be  requested  by  EPA.  The 
information  should  be  submitted  in  a 
format  corresponding  to  the  preamble 
drafting  conventions  specified  by  the 
Office  of  the  Federal  Register.  Citations 
of  examples  for  preambles  are  given  in 
40  CFR  part  136  Appendix  G  and  in  the 
Streamhning  Guide  (EPA  1996a). 
Instructions  for  drafting  documents  for 
the  Office  of  the  Federal  Register  are 
given  in  the  Document  Drafting 
Handbook,  for  sale  by  the 
Superintendent  of  Documents,  Mail 
Stop:  SSOP,  Washington,  DC  20402- 
9328  (Document  1993  O— 351-677 
QU). 

5.  EPA  Review  of  Submission  Package 

Upon  receipt  of  a  request  for 
approval,  EPA  would  first  check  the 
submission  packet  for  completeness.  If 
all  of  the  documentation  was  in  order, 
EPA  would  use  an  internal  workgroup 
to  assess  the  scientific  merit  of  the 
method  or  modification  and  to  evaluate 
the  vahdation  study  for  consistency  and 
appropriateness.  Should  any  problems 
be  identified,  the  workgroup  would 
contact  the  submitter  to  resolve  the 
outstanding  issues.  If  these  issues  could 
not  be  resolved,  EPA  would  take  no 
further  action  on  the  submission.  If  all 
vahdation  requirements  were  met  and 
the  submission  passed  internal  review, 
EPA  would  either  issue  a  letter  of 
approval  or  begin  the  rulemaking 
process.  All  method  modifications  are 
preapproved,  but  a  submitter  would 
have  die  option  to  request  an  EPA  letter 
of  approval  or  to  request  a  formal 
rulemaking  for  Tier  2  and  3  method 
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modifications.  All  new  methods  would 
be  subject  to  EPA  review.  For  Tier  1 
new  methods.  EPA  would  issue  letter 
approvals;  Tier  2  and  3  new  methods 
would  require  formal  Agency 
rulemaking. 

6.  Proposal  of  Methods 

For  rulemaking,  EPA  would  prepare 
the  proposed  rule  based  on  the  draft 
preamble  provided  by  the  submitter. 
EPA  would  add  the  appropriate  updates 
to  CFR  tables  or  language  and  submit 
the  proposed  rule  to  the  Office  of  the 
Federal  Register  for  publication.  The 
proposed  rule  would  request  pubUc 
conunent  and  allow  a  specified 
comment  period  (typically  60  days  after 
pubUcation  in  the  Federal  Register).  At 
the  end  of  the  comment  period,  EPA 
would  forward  significant  pubhc 
conunents,  if  any,  to  the  method 
submitter.  The  submitter  would  need  to 
provide  technical  assistance  to  EPA  in 
drafting  responses  to  the  comments.  If 
the  comments  could  not  be  adequately 
addressed.  EPA  would  not  take  final 
action  to  approve  the  method.  If  all 
conunents  are  addressed,  EPA  (with 
assistance  from  the  submitter)  would 
need  to  complete  a  response-to- 
comments  dociiment  and  prepare  a  final 
rule  to  approve  the  proposed  method. 
The  final  rule  would  state  the  date  that 
the  rule  becomes  effective,  typically  30 
days  after  rule  publication.  As  of  this 
effective  date,  Uie  method  would  be 
approved  (promulgated)  and  the 
appropriate  tables  in  the  CFR  would  be 
updated. 

To  expedite  approval  of 
noncontroversial  updates  to  methods, 
such  as  revisions  to  the  methods 
published  by  EPA,  other  government 
organizations,  and  consensus  standards 
organizations,  EPA  intends  to  use 
"direct  final"  rulemaking.  Direct  final 
rules  would  be  warranted  when  the 
action  would  not  be  expected  to  ehdt 
pubhc  comment  to  which  the  Agency 
would  normally  respond  (i.e.,  no 
adverse  comment).  In  this  process,  the 
final  rule  and  the  comf>anion  proposal 
would  be  published  simultaneously  as  a 
"direct  final  rule"  in  the  Federal 
Register.  In  a  direct  final  rule,  the 
proposed  rule  has  a  specific  comment 
period  and  the  final  rule  has  a  later 
effective  date.  If  no  adverse  public 
comments  are  received  during  the 
comment  period  for  the  propped  rule, 
the  actions  become  effective  on  the 
effective  date  of  the  final  mle.  If  adverse 
comment  is  received,  the  companion 
final  rule  is  withdrawn  and  a  second 
final  rule  that  responds  to  the  pubUc 
comments  is  prepared  and  pubUsbed 
mth  a  new  effective  date. 


E.  Other  Issues 

1.  Legal  Impacts 

Stakeholders  expressed  concern 
regarding  potential  conflicts  between 
regulators  and  regulated  entities  when 
using  modified  methods.  For  example, 
there  was  widespread  concern  over  a 
situation  in  which  a  discharger  used  a 
modified  method  and  demonstrated 
compUance  with  a  regulatory 
concentration  limit  while  a  regulatory 
authority  used  the  unmodified  reference 
method  and  obtained  results  suggesting 
that  the  discharger  was  out  of 
compliance. 

Based  on  internal  EPA  discussions,  it 
became  apparent  that  the  streamlining 
initiative  would  work  only  if  the 
modified  method,  once  demonstrated  to 
be  equivalent  to  the  reference  method, 
carried  the  same  legal  force  and  effect  as 
the  reference  method.  Therefore,  the 
diffierence  in  results  produced  by  the 
modified  and  unmodified  methods 
would  be  attributable  not  to  the 
modification,  but  to  differences  in 
results  produced  by  two  laboratories. 
This  situation  is  no  different  than  the 
existing  situation  where  two 
laboratories  can  produce  different 
results,  one  set  of  which  is  above  and 
the  other  below,  a  regulatory 
compliance  limit.  The  legal  resolution 
would  therefore  remain  the  same  as 
today — a  decision  would  be  made  based 
on  examination  of  all  the  relevant  data. 

2.  Method-Defined  Analytes 

The  method  flexibility  introduced  in 
today's  proposal  does  not  extend  to 
methods  in  which  some  part  of  the 
method  "defines"  the  analyte  of 
concern.  This  type  of  analyte  is  termed 
a  method-defined  analyte.  Because 
method-defined  analytes  do  not  have  a 
specific,  known  composition,  the  result 
of  the  analytical  measurement  depends 
totally  on  how  the  measurement  is 
made.  Examples  of  method-defined 
analytes  include  adsorbable  organic 
hahdes,  biochemical  oxygen  demand, 
total  organic  carbon,  and  whole  effluent 
toxicity.  Changes  to  the  front-end  steps 
or  the  determinative  techniques  in  these 
methods  have  the  potential  of  changing 
the  result  produced.  EPA  believes, 
however,  ihat  certain  parts  of 
procedures  for  method-defined  analytes 
could  be  modified  without  adversely 
affecting  method  performance. 

3.  Biological  Methods 

EPA  intends  to  expand  method 
flexibiUty  to  include  biological 
methods,  but  not  in  today's  proposal. 
Biological  methods  include  both  the 
testing  of  an  environmental  sample  for 
the  presence  of  microbiological  ipaterial 


(e.g..  bacteria,  protozoa  and  viruses)  and 
the  use  of  biological  organisms  to 
measure  whole  effluent  toxicity  (WET) 
of  an  environmental  sample.  EPA 
beUeves  that  flexibiUty  in  testing  for 
biological  material  would  be  similar  to 
the  flexibility  allowed  in  the 
modification  to  chemical  analytical 
methods.  Both  the  front-end  and 
determinative  techniques  should  be  able 
to  be  modified  when  the  modifications 
produce  equivalent  or  superior  results. 
EPA  has  protocols  for  some 
microbiological  methods  that  are 
currently  used  in  the  ATP  program  (EPA 
1995a,  b).  In  a  future  rulemaking,  EPA 
may  revise  the  microbiology  protocols 
to  conform  with  streamlining  and 
method  flexibility  procedures.  In 
keeping  with  Agency  goals  for  a  more 
periormance-based  approach  to  all 
environmental  measurements,  EPA  also 
may  develop  and  propose  method 
flexibility  and  new  method  approval 
procedures  for  biological  methods  and 
for  microbiological  parameters  not 
covered  under  current  EPA  protocols. 

For  WET  methods,  both  new  and 
modified  methods  are  possible.  New 
methods  may  involve  the  use  of  a 
different  taxonomic  category  other  than 
those  currently  listed  at  40  CFR  part 
136.  Method  modifications  may  be 
defined  as  the  variation  of  one  of  the 
established  siunmary  test  conditions  of 
the  method,  such  as  temperatiue  or 
saUnity.  Method  modifications  to  the 
summary  test  conditions  would  not 
change  the  acceptance  criteria  (e.g., 
control  survival)  which  serve  to  identify 
the  standards  of  comparison  of  the 
"reference  method."  EPA  has  not 
sufficiently  explored  this  issue  to 
propose  the  specific  requirements  to 
allow  flexibiUty  in  all  approved 
biological  methods.  Until  EPA  can 
clarify  the  extent  of  acceptable 
flexibiUty.  requests  for  changes  in 
biological  methods  would  be  reviewed 
and  approved  on  an  individual  basis. 

4.  Proprietary  Reagents.  Instnunents. 
and  Methods 

Stakeholders  expressed  concern  over 
the  role  of  proprietary  components  in 
the  streamlined  water  method  approval 
process.  EPA  separates  proprieta^ 
components  into  three  categories: 
proprietary  reagents,  proprietary 
instnmients,  and  proprietary  methods. 
EPA  intends  to  attempt  to  accommodate 
the  inclusion  of  proprietary  reagents 
and  instruments  in  the  approval  of 
analytic  methods  for  compUance 
purposes  to  the  extent  that  such 
inclusion  still  provides  an  adequate 
opportunity  for  public  review  and 
comment  imder  the  Administrative 
Procedure  Act.  EPA  does  not  anticipate. 


however,  that  it  could  approve  the  use 
of  proprietary  methods  for  determining 
compliance  with  regulatory 
requirements  where  the  entire  method  is 
claimed  as  "confidential  business 
information"  because  the  opportunity 
for  pubUc  review  and  comment  might 
be  restricted  too  severely.  If  a 
proprietary  method  is  patented,  the 
method  would  be  considered  for 
approval  as  a  compUance  method 
because  the  pubUc  would  be  able  to 
comment  on  the  patented  method.  EPA 
beUeves  the  restriction  on  approval  of 
proprietary  methods  is  not  serious 
because  reagents  or  instruments,  not 
complete  methods,  will  continue  to  be 
the  most  common  proprietary 
components  used  in  compliance 
methods. 

Proprietary  reagents  and  instruments 
are  cxurently  included  for  use  in 
approved  methods  and  would  continue 
to  be  allowed  in  approved  methods.  The 
details  of  the  proprietary  elements 
would  need  to  be  disclosed  to  EPA,  but 
would  be  withheld  from  the  public  if 
the  person  requesting  protection  for  the 
confidential  business  information  (CBI) 
demonstrates  that  the  information  is 
entitled  to  confidential  treatment  under 
40  CFR  part  2.  Examples  of  proprietary 
components  may  include  immimoassay 
reagents  and  antibodies  and  liquid 
phases  in  GC  columns;  e.g.,  DEUi  ®, 
SPB-octyl.  Dexsil*".  etc.  A  new  or 
modified  method  submitted  for  EPA 
approval  would  need  to  include 
language  stating  that  the  proprietary 
reagent  or  instnunent  could  be  replaced 
by  an  equivalent.  Changes  made  to  the 
method  after  EPA  approval  would 
require  the  manufacturer  to 
demonstrate,  through  supporting 
documentation,  that  the  new  proprietary 
equipment,  substance,  or  reagent  would 
produce  results  equal  or  superior  to 
results  produced  with  the  material 
originally  tested  and  on  which  the 
method  approval  is  based.  Additionally, 
EPA  would  not  propose  a  method 
containing  a  proprietary  reagent  without 
accurate,  specific  instructions  for 
handling  the  reagent  and  for  safe 
disposal  of  each  spent  proprietary 
reagent  and/or  reaction  product.  When 
a  material  safety  data  sheet  (MSDS) 
would  need  to  accompany  the 
proprietary  material,  the  MSDS  would 
be  the  appropriate  vehicle  to  provide 
these  instructions.  Submission  of  a 
complete  MSDS  with  a  new  method 
would  satisfy  EPA's  need  for 
instructions  for  safe  handling  and 
disposal  of  the  reagent. 


5.  Restrictions  by  Consensus  Standards 
Organizations 

As  envisioned,  this  initiative  aUows 
modification  to  a  refierence  method, 
provided  that  the  QC  acceptance  criteria 
are  met.  Many  of  the  methods  approved 
at  40  O-R  parts  136  and  141  were 
developed  by  consensus  standard 
organizations  such  as  Standard 
Methods,  ASTM,  and  AOAC- 
International.  EPA  expects  to  rely  on 
these  and  other  consensus  standards 
organizations  for  future  methods,  as 
required  by  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA)  and  because  of  limited 
Agency  resources  for  method 
development. 

Consensus  standards  organizations 
have  expressed  concern  that  a 
modification  to  their  methods  would 
constitute  a  violation  of  the  method 
being  considered  a  "standard." 
Standard  Methods,  ASTM,  and  AOAC- 
International  have  declined  to  allow 
imlimited  modification  of  their 
approved  methods  and,  therefore,  their 
methods  could  not  serve  as  reference 
methods  nor  be  modified  under  the 
procedures  outlined  in  this  initiative,  as 
can  be  seen  in  the  proposed  CFR  tables. 
This  restriction  would  not  greatly  affect 
the  streamUning  initiative  because  an 
EPA  method  exists  that  would  be  used 
as  a  reference  method  for  nearly  all 
analytes,  and  because  most  methods 
from  consensus  standards  organizations 
have  sufficient  internal  flexibiUty  to 
meet  the  objectives  of  strramlining  or 
are  updated  frequently  to  reflect  recent 
advances  in  technologies. 

6.  Standard  Data  Format 

For  this  proposed  rule,  EPA  would 
not  establish  a  standard  format  for  the 
submission  of  analytical  data  because  of 
the  large  variety  of  formats  ciurently  in 
use.  However,  EPA  strongly 
recommends  the  Department  of  Energy's 
Environmental  Management  Electronic 
E)ata  DeUverable  Master  Specification 
(DEEMS)  because  it  is  comprehensive 
and  it  would  expedite  processing  of  a 
submitter's  request.  DEEMS  is  a  list  of 
data  elements  that  laboratories  should 
submit  to  document  the  method 
modification  process.  A  DEEMS  data 
element  dictionary  is  provided  in  the 
StreamUning  Guide  (EPA  1996a). 

7.  Withdrawal  of  Outdated  Methods 

EPA  also  is  considering  withdrawal  of 
methods  that  the  Agency  beUeves  are 
obsolete  or  are  no  longer  used.  For 
example,  40  CFR  part  136,  Table  ID, 
footnote  3,  references  methods 
pubUshed  in  1978  that  include  thin- 
layer  chromatography  (TLX^)  methods. 


Because  gas  chromatography  and  high 
performance  Uouid  chromatography 
methods  provide  better  monitoring  data 
and  are  more  cost  effective,  most,  if  not 
all,  laboratories  no  longer  use  TLC 
methods.  The  TLC  methods  were 
proposed  for  withdrawal  in  a  previous 
notice  (60  FR  53988,  October  18, 1995), 
and  EPA  beUeves  there  may  be  similar 
outdated  methods.  EPA  is  conducting  a 
careful  examination  of  Tables  lA 
through  IE  of  40  CFR  part  136  and  of  the 
tables  at  40  CFR  part  141,  for  obsolete 
or  outdated  methods,  and  intends  to 
propose  withdrawal  of  those  methods 
for  which  newer  methods  are  available. 

8.  Administrative  Record:  Organic 
Methods,  StreamUning  Guide,  and 
Method  Guidelines  and  Format 

EPA  specifies  several  600-  and  1600- 
series  analytical  methods  at  40  CFR  part 
136  Appendix  A  for  analysis  of  organic 
chemicals.  If  the  Office  of  the  Federal 
Register  approves  incorporation  by 
reference  of  the  Appendix  A  methods, 
EPA  will  withdraw  Appendix  A  and 
pubUsh  all  of  these  methods  in  the 
document  Methods  for  Organic 
Chemical  Analysis  of  Municipal  and 
Industrial  Wastewater,  December  1996, 
EPA-821-B-96-005.  NTIS  PB97- 
125298,  ERIC  D-A44/D-A47  (Organic 
Methods.  EPA  1996b).  This  document  is 
part  of  the  administrative  record  for  this 
proposed  rule;  copies  can  be  inspected 
or  obtained  fitim  NTIS  or  other  sources 
as  described  in  the  ADDRESSES  section 
above. 

EPA  also  has  drafted  two  guidance 
documents  that  are  an  integral  part  of 
the  administrative  record  for  this 
proposed  rule.  The  first  dociunent. 
Guide  to  Method  FlexibiUty  and 
Approval  of  EPA  Water  Methods, 
December  1996  Draft,  EPA-821-D-96- 
004.  PB97-1 17766  (StreamUning  Guide. 
EPA  1996a),  provides  detailed  guidance 
on  the  overall  streamlining  initiative. 
The  second  document,  GuideUnes  and 
Format  for  Methods  to  Be  Proposed  at 
40  CFR  Part  136  or  Part  141,  EPA-821- 
B-96-003.  PB96-210448.  July  1996 
(Method  Guidelines  and  Format,  EPA 
1996c),  specifies  the  content  and  format 
required  for  new  methods  developed  by 
outside  organizations.  These  documents 
are  readily  and  widely  available  to  the 
public  through  NTIS.  online,  and  other 
sources  Usted  in  the  ADDRESSES  section 
above. 

The  StreamUning  Guide  (EPA  1996a) 
in  particular  was  cfrafted  to  help  method 
developers  use  the  procedures  proposed 
in  today's  rule  to  validate  and  obtain 
approval  of  new  or  modified  methods, 
"nie  guidance  was  written  for  use  by 
laboratory  auditors,  permittees,  water 
utiUties,  regulatory  authorities. 
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purveyors  of  new  technology,  and 
analytical  laboratory  personnel.  The 
dociunent  is  organized  into  seven 
chapters,  some  of  which  are  procedural 
and  others  are  descriptive,  as 
appropriate  to  the  topic.  Chapter  1 
siunmarizes  the  proposed  streamlining 
initiative.  Chapter  2  describes  the 
proposed  expanded  method  flexibility. 
Chapter  3  describes  the  proposed 
standard  quality  control  tests  and  useful 
statistical  procedures  for  developing  QC 
acceptance  criteria  for  new  methods. 
Chapter  4  describes  the  proposed  tiered 
system  for  validating  a  new  method  or 
a  method  modification.  Chapter  5 
describes  the  proposed  method  approval 
process,  a  standard  method  format,  and 
procedures  for  submitting  validated 
methods  to  EPA  for  approval.  Chapter  6 
provides  guidance  for  assessing  the 
method  equivalency.  Chapter  7 
describes  possible  future  plans  to 
extend  method  flexibility  to 
microbiological  and  macrobiological 
methods. 

The  Streamlining  Guide  (EPA  1996a) 
also  includes  eight  appendixes. 
Appendix  A  provides  a  list  of  acronyms 
and  abbreviations.  Appendix  B  provides 
a  glossary  of  terms  usckI  in  the 
streamlining  initiative.  Appendix  C 
provides  examples  of  currently  allowed 
method  modifications.  Appendix  D 
contains  a  DEEMS  data  element 
dictionary,  which  is  a  Department  of 
Defense  reporting  format  that  EPA 
suggests  would  sp>eed  review  of  method 
validation  data.  Appendix  E  provides 
the  EMMC  method  equivalency 
cheddists  and  certitication  statement. 
Appendix  F  provides  an  example  of  a 
completed  Appendix  E  checklist. 
Appendix  G  contains  bibliographic 
references.  Appendix  H  describes  EPA 
derived  the  proposed  QC  acceptance 
criteria  for  inoiganic  chemicals,  which 
are  proposed  at  40  CFR  136.3  Table  IF 
and  141.27(d)..  were  calculated. 

EPA  proposes  to  make  some  of  the 
information  in  the  Streamlining  Guide 
(EPA  1996a)  and  Method  GuideUnes 
and  Fonnat  (EPA  1996c)  a  regulatory 
requirement.  Specifically.  EPA  proposes 
to  include  much  of  the  information  in 
Chapter  2  (Method  FlexibiUty),  Chapter 
6  (Assessing  Method  Equivalency). 
Chapter  5  (Method  Approval  Process) 
and  Appendix  E  (Equivalency 
Checklists)  as  a  requirement  for 
approval  of  drinking  and  wastewater 
methods.  EPA  proposes  to  accomplish 
this  by  designating  the  excerpts  firom 
Chapters  2.  5  and  6  as  40  CFR  part  136 
Appendix  G  and  the  equivalency 
checklists  in  Appendix  E  as  40  CFR  part 
136  Appendix  E.  Other  provisions  of  the 
Streamlining  Guide  (EPA  1996a), 
including,  but  not  limited  to.  Table  4- 


2,  definitions  of  standardized  QC 
elements,  QC  acceptance  criteria  for 
inorganic  chemicals,  would  also  be 
included  at  40  CFR  136.2, 136.3  Table 
IF,  136.4, 136.5, 141.2,  and  141.27.  EPA 
wouft  also  adopt  most  of  the  provisions 
in  Method  Guidelines  and  Format  (EPA 
1996c)  as  Appendix  F  at  40  CFR  part 
136.  EPA  invites  public  comment  on 
these  two  guidance  documents  and 
solicits  comments  on  whether 
additional  guidance  in  these  documents 
should  be  a  regulatory  requirement. 

9.  Coordination  with  Other  Federal 
Register  Proposals 

On  October  18. 1995  (60  FR  53988), 
EPA  proposed  to  amend  the  list  of 
approved  methods  at  40  CFR  part  136 
by  adding  new  or  revised  methods  for 
certain  metal  and  inorganic  analytes  and 
by  adding  method  citations  to  Table  IB 
and  amending  the  incorporation  by 
reference  section  accordingly.  EPA  also 
proposed  to  withdraw  approval  of 
certain  outdated  or  rarely  used 
analjrtical  methods,  as  well  as  certain 
methods  that  require  use  of  hazardous 
or  toxic  reagents.  As  of  today.  EPA  has 
not  promulgated  a  hnal  rule 
implementing  the  proposed  actions. 

The  methods  proposed  for  withdrawal 
that  relate  to  this  streamlining  initiative 
are  primarily  the  EPA  200-series  flame 
atomic  absorption  spectrophotometry 
(FLAA)  methods.  Although  approval  of 
the  EPA  FLAA  methods  is  proposed  to 
be  withdrav/n,  FLAA  methods 
published  by  ASTM.  Standard  Methods, 
AOAC-bitemational,  and  USGS  would 
remain  approved  and  would  remain 
listed  in  40  CFR  136.3.  Table  IB. 
Withdrawal  of  approval  of  EPA  FLAA 
methods  would  remove  these  methods 
as  reference  methods  and  would  remove 
the  QC  acceptance  criteria  associated 
with  these  methods.  The  net  impact 
would  be  that  there  would  be  no  FLAA 
method  against  which  modifications 
would  be  made.  EPA  does  not  consider 
this  a  serious  limitation  because  four 
FLAA  methods  (ASTM.  Standard 
Methods,  AOAC-Intemational,  and 
USGS)  would  remain  approved  for 
nearly  all  metals  and  the  flexibiUty 
afforded  by  these  methods  should 
adequately  cover  method  modifications. 

In  1997.  EPA  intends  to  amend  the 
regulations  at  parts  136  and  141,  as 
appropriate,  to  update  outdated  versions 
of  methods  to  versions  pubUshed  in  the 
19th  edition  of  Standard  Methods 
(APHA  1995).  the  1996  Annual  Book  of 
ASTM  Standards.  Vols.  11.01  and  11.02 
(ASTM  1996).  and  in  EPA's  August 
1995  manual  titled.  Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water — Supplement  ID 
(EPA  1995c).  If  and  when  the  provisions 


of  today's  rule  are  promulgated,  EPA 
expects  to  be  able  to  list  these  1995  and 
1996  versions  of  the  compliance 
methods  as  approved  methods  in  the 
tables  listed  at  40  CFR  parts  136  and 
141.  If  inclusion  of  these  more  recent 
versions  would  provide  a  basis  to 
change  any  of  the  QC  acceptance  criteria 
for  the  reference  methods,  the  pubUc 
would  be  notified  and  provided  with 
the  opportimity  to  comment  on  the  new 
criteria. 

10.  Laboratory  Certification  and 
Laboratory  Auditing 

Broad  requirements  for  States  to  have 
an  approved  laboratory  certification 
program  for  analysis  of  drinking  water 
samples  are  specified  at  40  CFR 
142.10(b)(3).  EPA  provides  more 
specific  help  to  State  certification 
officers  through  written  and  verbal 
guidance.  To  improve  the  uniformity  of 
these  certification  programs,  some 
laboratory  certification  officers,  method 
developers,  and  vendors  have  asked 
EPA  to  provide  more  specific  regulatory 
requirements.  Today's  rule  responds  to 
these  requests  by  proposing 
standardized  QC  elements  for  all  water 
compliance  methods  at  40  CFR  136.2 
and  141.2,  and  at  Appendix  G  of  40  CFR 
part  136.  To  standardize  and  faciUtate 
laboratory  audits,  EPA  also  would 
recommend  use  of  several  detailed 
checklists  for  auditing  both  modified 
and  unmodified  methods.  These 
standardized  checklists  would  be 
specified  at  Appendix  E  of  40  CFR  part 
136.  EPA  understands  that  increasing 
the  analyst's  current  flexibility  to 
modify  steps  in  a  compliance  method 
could  make  the  conduct  of  laboratory 
audits  more  difficult.  However,  EPA 
believes  that  the  proposal  to  specify 
standardized  QC  elements  for  all 
methods  and  to  require  that  laboratories 
use  standardized  checklists  to  dociunent 
and  check  method  performance  will 
ameliorate  these  potential  problems. 
EPA  invites  pubhc  comment  and  is 
especially  interested  in  what  additional 
action,  if  any,  the  Agency  should  take  to 
facilitate  the  auditing  of  water 
laboratories. 

IV.  Regulatory  Analjrsis 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51.735  (October  4, 1993)],  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
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million  or  more  or  adversely  afiiact  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competiticm, 
jobs,  the  environment,  pubUc  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfiere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

This  regulation  is  not  major  because 
it  is  intended  to  reduce  costs  through 
flexibility  and  iimovation.  Therefore, 
this  regulation  would  not  result  in  a  cost 
to  the  economy  of  $100  million  or  more; 
would  not  result  in  a  major  increase  in 
costs  or  prices  for  consiuners  or 
individual  industries;  and  would  not 
have  significant  adverse  effects  on 
competition,  investment,  innovation,  or 
international  trade. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
nimiber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  bimlensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-efiiective 
or  least  burdensome  alternative  if  the 
Administrator  pubfishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 


small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifyring  jxttentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovermnental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
has  further  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  This  rulemaking 
should  have  minimal  financial  impact, 
if  any,  on  the  current  regulatory  burden 
imposed  on  regulated  entities  and 
regulators  because  the  rulemaking  does 
not  establish  any  additional  regulatory 
requirements.  The  proposed  rule  simply 
provides  the  option  to  modify  approved 
methods  or  propose  new  methods,  if 
desired.  EPA  believes  that  method 
modifications  and  new  methods  would 
not  be  used  if  not  cost  effective.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202.  203.  and 
205  of  the  UMRA. 

C.  Regulatory  FlexibiUty  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  requires  EPA  and 
other  agencies  to  prepare  a  final 
regulatory  flexibility  analysis  for 
regulations  that  have  a  significant 
impact  on  a  substantial  nimiber  of  small 
entities.  This  regulatory  action  does  not 
have  any  adverse  impact  on  either  small 
or  large  entities.  Therefore,  a  regulatory 
flexibilify  analysis  is  not  required. 
Pursuant  to  section  605(b)  of  the 
Regulatory  FlexibiUty  Act,  5  U.S.C. 
605(b).  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  the  Office 
of  Management  and  Budget  (OMB) 
under  \he  Paperwork  Reduction  Act,  44 
U.S.C  3501  et  seq.  shortly.  EPA  is 
preparing  an  information  collection 
request  (ICR)  document  for  this 
proposed  nile  and  will  solicit  public 
comment  on  it  prior  to  promuljgating  a 
final  regulation.  Comments  on  the 


proposed  rule,  preamble,  and  ICR  will 
all  be  considered  before  a  final  rule  is 
promulgated.  The  information 
collection  requirements  in  this  proposal 
are  described  in  Parts  QIA  (Metiiod 
Flexibility).  IHB  (Quality  Control).  IILC 
(Method  Vahdation).  m.D  (Method 
Review),  and  III.E.6  (Standard  Data 
Format).  The  information  collection 
requirements  in  this  proposal  are 
specified  in  Appendix  E  (Equivalency 
checklists).  Appendix  F  (Guidelines 
and  Format  for  Methods)  and  Appendix 
G  (Kfethod  Flexibility.  Equivalency,  and 
Approval)  of  40  CFR  part  136  and  at  40 
CFR  136.3(d);  136.4  (b)  and  (c);  136.5 
(a),  (b),  (c),  and  (d);  and  at  40  CFR 
141.27  (a),  (b),  and  (c). 

The  information  requirements  are  not 
effiective  imtil  OMB  approves  them.  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

V.  Request  for  CommaitB 

A.  General 

EPA  is  interested  in  eliciting 
constructive  conunents  that  would 
allow  the  Agency  to  incorporate 
flexibility  into  existing  methods  and  to 

streamline  the  proposal  and  

promulgation  of  new  methods  at  40  CFR 
parts  136  and  141.  On  the  other  hand. 
EPA  is  interested  in  compelling  reasons 
why  such  a  program  may  not  work,  even 
with  extensive  built-in  controls  to 
enstire  that  the  results  produced  by 
modified  or  new  analytical  methods  are 
reUable.  EPA  looks  forward  to  working 
%vith  all  interested  and  concerned 
parties  to  produce  an  improved  system 
for  methods  approval  luder  the  water 
methods  program. 

B.  Specific 

EPA  is  soliciting  public  comment  on 
the  following  specific  questions  and 
options  that  relate  to  technical  and 
poUcy  decisions  that  EPA  may  need  to 
make  to  implement  the  streamlining 
initiative. 

1.  As  described  in  this  preamble  and 
the  Streamlining  Guide  (EPA  1996a).  the 
streamlining  initiative  would  use  a 
performance-based  approach  in  which  a 
reference  method  that  contains  or  is 
supplemented  with  QC  acceptance 
criteria  is  the  standard  against  which  a 
method  modification  would  be  tested  to 
demonstrate  equivalency.  In  contrast  to 
the  proposed  performance-based 
reference-method  approach,  another 
performance-based  approach  would  be 
to  specify  only  the  C^  acceptance 
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criteria  without  the  need  for  a  reference 
method.  Should  EPA  retain  the 
proposed  reference  method  approach 
with  QC  acceptance  criteria?  Or  should 
EPA  change  to  a  QC  acceptance  criteria 
approach  only? 

2.  Regarding  question  number  one 
above,  for  what  analytes,  methods  or 
monitoring  situations,  if  any,  do  you 
believe  EPA  should  allow  use  of  either 
the  periormance-based  reference 
method  approach  or  the  QC  acceptance 
criteria  only  approach? 

3.  It  may  not  oe  appropriate  to 
develop  QC  acceptance  criteria  to  allow 
modification  of  methods  for  "method- 
defined  parameters,"  such  as 
biochemical  oxjrgen  demand  or  total 
suspended  solids.  What  chemical, 
microbiological,  or  biological  analytes 
or  analytical  procedures  do  you  believe 
might  not  be  amenable  to  streamUning 
or  method  flexibility  procedures? 

4.  Should  EPA  implement 
streamlining  and  method  flexibility 
procedures  only  for  new  regulatory 
actions?  Should  EPA  apply  these 
procedures  to  existing  regulatory 
requirements  but  only  when  these 
requirements  are  updated  for  some  other 
purpose?  Or  should  EPA  apply  these 
proposed  procedures  to  existing 
regulations  now? 

5.  EPA  has  undertaken  several  pilot 
studies  of  new  methods  to  test  the 
streamlined  method  approval  process, 
and  expects  ihe  pilots  to  be  completed 
prior  to  promulgation  of  a  final  rule. 
Should  EPA  conduct  more  extensive 
pilot  studies,  e.g.,  several  pilots  at  each 
tier,  or  should  the^ changeover  take  place 
as  soon  as  possible?  If  a  pilot  or  phase- 
in  approach  is  adopted,  should  EPA 
phase-in  by  analyte  group  (e.g.,  VOCs, 
metals,  j)esticides)?  Or  by  the 
technologies  employed  l^  the  reference 
method  (electron  capture,  mass 
spectrometry)? 

6.  Is  the  proposed  flexibility  to  modify 
the  hont-end  and  determinative  steps  in 
a  reference  method  broad  enough  to  be 
of  value  to  the  methods  development 
community?  For  what  steps  in  a 
reference  method,  if  any,  would  you 
increase  or  decrease  the  flexibility  to 
modify  a  method?  If  method  flexibiUty 
were  broadened,  what  additional 
standardized  QC  elements  or  checUist 
items  should  be  added  to  ensure  and 
document  acceptable  performance  of  the 
modification? 

7.  If  you  believe  that  the  proposed 
flexibiUty  is  too  broad  for  some 
methods,  would  you  prefer  that  EPA 
limit  flexibihty  by  revising  approved 
methods  to  indicate  the  steps  that  could 
or  could  not  be  changed?  If  yes,  for 
which  steps  in  a  method  (e.g., 
extiactioni/digestion,  concentration. 


determinative)  or  for  which  typm  of 
method  (e.g.,  those  with  method-defined 
analytes)  should  changes  be  allowed  or 
prohibited?  If  possible,  please  cite 
methods  listed  in  40  Cra  part  136  or 
141  as  examples. 

8.  If  method  flexibility  were 
implemented  as  proposed,  are  the 
standardized  QC  elements  (accuracy, 
precision,  detection  limit,  calibration, 
reference  sample,  matrix  spikes,  etc.) 
described  in  part  in.C  of  this  proposal 
and  in  the  Streamlining  Guide  (EPA 
1996a)  adequate  to  vahdate  the 
acceptability  of  a  modification  to  a 
reference  method?  If  not,  which  QC 
elements  should  be  added?  On  the  other 
hand,  are  the  QC  elements  too 
extensive?  If  yes,  which  QC  elements 
should  be  deleted?  And  why? 

9.  There  has  been  some  concern  about 
the  effect  that  changes  to  the  chemistry 
of  a  method  may  have  on  a  laboratory 
or  method  developer's  abihty  to  validate 
the  periormance  of  a  modified  method 
using  the  Checkhsts  and  other 
requirements  in  the  Streamlining  Guide 
(EPA  1996a).  For  example,  what  effect, 
if  any,  might  changing  the  extraction 
solvent  have  on  extract  holding  times 
that  would  not  be  picked  up  by  the 
Checkhsts'  criteria?  What  effect,  if  any, 
might  use  of  a  different  extraction 
technique  or  a  different  solvent-to- 
sample  ratio  have  that  would  not  be 
picked  up  by  the  standardized  QC? 
What,  if  any,  QC  elements  should  be 
changed  or  added  to  mitigate  these 
concerns? 

10.  Once  EPA  adopts  streamlining 
and  method  flexibiUty  procedures, 
should  EPA  continue  to  develop  and 
publish  new  methods  or  should  EPA 
rely  on  the  private  sector  and  consensus 
standards  organizations?  In  addressing 
this  question,  please  consider  the  effect 
on  smaU  laboratories,  PWSs,  and 
POTWs,  if  EPA  discontinued  providing 
EPA  methods. 

11.  EPA  has  determined  that,  for 
wastewater  programs,  a  modified 
method,  once  validated  and 
documented  in  accordance  with  the 
details  in  this  proposal,  would  carry  the 
same  force  and  legal  effect  as  a  reference 
method.  Do  stakeholders  beUeve  that  a 
modified  method  should  have  equal 
status  with  a  reference  method?  Or 
should  EPA  require  diffierent  levels  of 
dociunentation  for  data  gathered  with 
the  modified  method?  If  a  modified 
method  had  a  different  level  of 
documentation,  would  stakeholders 
accept  that  it  has  legal  status  equal  to 
that  of  an  unmodified  method? 

12.  Should  EPA  change  the  QC 
acceptance  criteria  in  a  reference 
method  when  a  significant  technological 
advance  or  some  other  factor 


demonstrates  that  the  criteria  could  be 
made  more  rigorous?  In  your  response, 
you  may  assume  that  changing  the 
criteria  would  not  adversely  decrease 
the  number  of  qualified  laboratories 
needed  to  conduct  compUance 
monitoring  with  the  more  rigorous 
method. 

13.  EPA  plans  to  implement 
streamlining  and  method  flexibiUty  for 
water  methods  through  informal 
gathering  of  public  comment  and 
through  rulemaking  (Federal  Register 
proposal,  pubUc  comment,  and  final 
rule),  of  which  this  proposal  is  a  part. 
Are  there  additional  measures  needed  to 
ensure  that  all  stakeholders  would  be 
aware  of  the  initiative  and,  if  so,  what 
additional  steps  should  EPA  take? 

14.  Given  that  a  laboratory  would  be 
able  to  modify  a  method  without  prior 
EPA  approval,  how  would  current  EPA 
and  state  laboratory  auditing  and 
certification  programs  continue  to 
ensure  that  the  regulated  community  is 
properly  conducting  monitoring 
activities  and  documenting  monitoring 
system  performance?  Should 
dociunentation  be  retained  at  the  testing 
laboratory?  At  the  facility?  Or  should 
EPA  require  that  the  data  be  submitted 
to  EPA  or  other  regulatory  authority 
with  each  data  package  that  results  from 
use  of  the  modifii  ation? 

15.  Adoption  c.  streamlining  and 
method  flexibility  procedures  would 
require  a  deeper  understanding  of  the 
science  behind  measurement  methods. 
Consequently,  "first-line"  compUance 
and  enforcement  efforts  may  require 
additional  resources  and  training  of 
auditors.  What  training  would  EPA,  the 
Regions,  the  States,  laboratories,  and  the 
regulated  commimity  need  to  employ  to 
successfully  implement  streamlining  or 
method  flexibility  procedures?  What 
courses  could  be  developed,  and  who 
should  be  responsible  for  their 
development? 

16.  Under  the  streamUning  initiative, 
requests  for  approval  of  new  methods 
(i.e.,  new  technologies  or  determinative 
techniques)  would  be  submitted  to  EPA 
under  a  streamlined  ATP-type  program. 
Should  EPA  process  these  requests  in 
the  order  received  or  should  EPA  have 
the  discretion  to  accelerate  review  of 
methods  that  provide  the  most  benefit  to 
the  Agency's  regulatory  program  and/at 
to  the  needs  of  the  regulated 
community? 

17.  What  additional  steps,  if  any. 
should  the  Agency  take  to  ensure  that 
the  use  of  method  flexibiUty  does  not 
compromise  enforceabiUty  of  applicable 
statutes  and  regulatory  requirements? 
Will  additional  training  be  sufficient  or 
will  inspectors  need  additional 
quaUfications  to  be  able  to  assess  the 


quaUty  of  CW  A  and  SOW  A  compUance 
data  produced  by  a  modified  or  new 
reference  method?  What  resources 
would  be  required  to  mitigate  concerns 
about  the  need  for  appropriate  training 
of  inspectors?  . 

18.  EPA  proposes  to  define  several 
administrative  (e.g..  Assistant 
Administrator,  AMS  Director)  and 
technical  (e.g.  screening  method, 
standardized  quahty  control)  terms  in 
the  definitions  at  40  CFR  136.2  and 
141.2  and  invites  pubUc  conunent  on 
these  definitions.  Should  EPA  omit  any 
of  the  proposed  definitions  to  avoid 
unnecessary  confusion  or  restrictions? 
Are  there  additional  terms  or  concepts 
for  which  a  regulatory  definition  would 
be  useful  in  implementing  and 
administering  EPA's  proposed  methods 
approval  system? 

19.  EPA  invites  pubUc  conunent  on 
the  guidance  contained  in  the 
Streamlining  Guide  (EPA  1996a)  and  in 
Method  Guidelines  and  Format  (EPA 
1996c).  These  documents,  which  are 
part  of  the  administrative  record  for  this 
proposal,  provide  guidance  on  method 
flexibiUty  and  method  validation 
procedures  under  the  proposed 
streamlining  initiative.  The  dociunents 
also  provide  examples  of  certification 
statements  and  cheddists  that  would 
satisfy  EPA's  proposed  requirements  for 
dociunenting  the  periormance  and 
equivalency  of  a  modified  or  new 
method.  Portions  of  these  documents 
are  proposed  to  be  regulatory 
requirements  (for  example,  see  the 
propdsed  Appendixes  E,  F,  and  G  and 
other  amendments  to  40  CFR  parts  136 
and  141).  Which,  if  any.  of  the  proposed 
requirements  should  EPA  remove  from 
the  regulations  and  only  keep  as 
guidance? 

20.  In  future  rulemakings,  EPA  may 
propose  to  make  more  of  the 
information  in  the  two  dociunents 
described  above  regulatory 
requirements.  EPA  would  accomplish 
this  by  amending  the  wastewater  and 
drinking  water  regulations  or,  with  the 
approval  of  the  Office  of  the  Federal 
Rieg^ster,  incorporate  by  reference  aU  or 
parts  of  the  Streamlining  Guide  (EPA 
1996a)  and  Method  Guidelines  and 
Format  (EPA  1996c)  into  the  CFR.  What, 
if  any,  additional  guidance  from  these 
documents  should  EPA  propose  as  a 
regulatory  requirement? 
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(Method  Guidelines  and  Format,  EPA  1996c). 

•  EPA  1996d.  Draft  Memorandimi  from 
Assistant  Administrators,  "Implementation 
Plan  for  the  Agency  Performance-Based 
Measurement  System,"  October  25, 1996, 
U.S.  Environmental  Protection  Agency. 

•  EPA.  1996e.  Memorandum  from  Robert 
Perciasep>e,  "Agency-wide  Adoption  of  the 
Performance-Based  Measurement  System 
Approach,"  November  1, 1996,  U.S. 
Environmental  Protection  Agency. 

ListofSubiects 

40  CFR  Part  136 

Environmental  protection. 
Laboratories,  Water  pollution  control, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  141 

Environmental  protection. 
Laboratories,  Water  supply.  Reporting 
and  recordkeeping  requirements. 

Dated:  March  17, 1997. 
Carol  M.  BrawMT, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below: 

PART  136— GUIDELINES 
ESTABUSMNQ  TEST  PROCEDURES 
FOR  THE  ANALYSIS  OF  POLLUTANTS 

1.  The  authority  for  part  136  is 
proposed  to  be  revised  to  read  as 
follows: 


Autliority:  Sees.  301,  304(h),  307,  and 
501(a),  Pub.  L  9&-217,  91  SUt  1566,  et  seq. 
(33  U.S.C  1251,  et  seq.). 
•         •         •         •         * 

2.  Section  136.2  is  proposed  to  be 
revised  to  read  as  follows: 

{136^    DennMons. 

As  used  in  this  part,  the  term: 
Accuracy  means  the  degree  of 
agreement  between  an  observed  value 
and  an  accepted  reference  value. 
Accuracy  includes  random  error 
(precision)  and  systematic  error  (bias) 
that  are  caused  by  sampling  and 
analysis. 

Act  means  the  Clean  Water  Act. 

Administrator  means  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency 
(EPA). 

Analyte  or  Analyte  of  concern  means 
a  substance  or  property  that  is  to  be 
measured  by  an  analysis. 

Approved  method  means  a  testing 
procedure  or  analytical  method 
promulgated  at  this  part  or  at  40  CFR 
parts  405  through  500. 

Assistant  Administrator  (AA)  means 
the  EPA  Assistant  Administrator  for 
Water. 

Calibration  (CAL)  means  the  process 
of  estabUshing  the  relationship  between 
the  concentration  or  amoiuit  of  material 
introduced  into  an  instrument  or 
measurement  process  and  the  output 
signal. 

Calibration  linearity  means  the  degree 
to  which  caUbration  points  Ue  along  a 
straight  line. 

Calibration  verification  means  the 
means  of  establishing  that  instrument 
performance  remains  within  pre- 
established  limits. 

Determinative  technique  means  the 
process  (physical  or  chemical  or  both)  to 
measiire  the  identity  and  concentration 
of  an  analyte.  In  test  methods,  the 
determinative  technique  foUows  the 
front-end  techniques. 

Director  means  the  Director  of  the 
State  Agency  authorized  to  carry  out  an 
approved  National  Pollutant  Discharge 
Elimination  System  Program  under 
section  402  of  the  Act. 

Front-end  technique  means  any 
technique  in  the  analytical  process  that 
precedes  the  determinative  technique, 
including  all  procedures,  equipment, 
solvents,  etc.  that  are  used  in  the 
laboratory  in  the  preparation  and 
cleanup  of  a  sample  but  this  excludes 
conditions  and/or  procedures  for  the 
collection,  preservation,  shipment  and 
storage  of  the  sample. 

Initial  precision  and  recovery  test 
(IPR)  means  analysis  of  a  minimum  of 
four  spiked  repUcate  reference  matrix 
samples  imder  the  same  conditions  as 
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will  be  used  for  analysis  of 
environmental  samples.  The  IPR  is  used 
to  demonstrate  that  a  laboratory  is  able 
to  produce  reliable  results  with  the 
method  prior  to  analysis  of 
environmental  samples. 

Interference  means  a  positive  or 
negative  efTect  on  a  measurement 
caused  by  a  substance  other  than  the 
analjrte  being  determined. 

Matrix  means  the  component  or 
substrate  that  contains  the  target 
analyte. 

Matrix  spike  (MS)  means  a  sample 
prepared  by  adding  a  known  quantity  of 
target  analyte  to  a  speciHed  amoimt  of 
a  sample  matrix  for  which  an 
independent  estimate  of  target  analyte 
concentration  is  available. 

Matrix  spike  duplicate  (MSD)  means  a 
duplicate  of  the  matrix  spike.  The  MS/ 
MSD  are  used  in  combination  to  test  the 
precision  of  an  analysis. 

Matrix  type  means  a  sample  medium 
with  common  characteristics  across  a 
given  industrial  category  or  industrial 
subcategory.  Examples  include:  C-stage 
effluents  from  chlorine  bleach  mills  in 
the  Pulp,  Paper,  and  Papert)oard 
industrial  category;  effluent  frtjm  the 
continuous  casting  subcategory  of  the 
Iron  and  Steel  industrial  category; 
pubhcly  owned  treatment  work  (POTW) 
sludge;  and  in-process  streams  in  the 
Atlantic  and  Gulf  Coast  Hand-shucked 
Oyster  Processing  subcategory. 

Medium  means  the  physical  phase  of 
a  sample  matrix  Air.  water,  soil, 
sediment,  rock,  and  sludge  are  sample 
media. 

Method  means  an  orderly  and 
systematic  arrangement  of  procedures 
and  techniques  for  performing  an 
analysis. 

Method  blank  (or  blank)  means  a 
sample  absent  the  analytes  of  interest 
and  interfierences,  which  is  processed 
through  all  steps  of  a  method 
simultaneously  with  and  under  the 
same  conditions  as  samples  that  may 
contain  an  analyte  of  interest. 

Method  detection  limit  (MDL)  means 
the  minimum  concentration  of  a 
substance  that  can  be  measured  and 
reported  with  99%  confidence  that  the 
analyte  concentration  is  greater  than 
zero  as  determined  by  the  procedure  set 
forth  in  appendix  B  of  this  part. 

Method  Guidelines  and  Format  means 
the  procedures  set  forth  in  appendix  F 
of  this  part. 

Method  modification  means  a  change 
to  a  reference  method.  The  change  may 
be  to  a  front-end  technique  or  to  the 
determinative  technique. 

Method  validation  means  a  process  by 
which  a  laboratory  or  vendor  establishes 
the  performance  of  a  new  method  or 


substantiates  the  performance  of  a     '' 
method  modification. 

Minimum  level  (ML)  means  the  lowest 
level  at  which  an  entire  analytical 
system  gives  a  recognizable  signal  and 
acceptable  cahbration  point  for  an 
analyte.  It  is  equivalent  to  the 
concentration  of  the  lowest  calibration 
standard,  assimiing  that  all  method- 
specified  sample  weights,  volumes,  and 
clean-up  procedures  have  been 
employed. 

National  Pollutant  Discharge 
Elimination  System  (NPDES)  means  the 
national  system  for  the  issuance  of 
permits  under  section  402  of  the  Clean 
Water  Act  and  includes  any  State  or 
interstate  program  which  has  been 
approved  by  the  Administrator,  in 
whole  or  in  part,  pursuant  to  section 
402  of  the  Qean  Water  Act. 

New  method  means  a  combination  of 
analyte  of  concern  and  determinative 
technique  that  is  different  from  those  in 
the  approved  methods. 

Ongoing  precision  and  recovery 
sample  (OPR)  means  a  spiked  reference 
matrix  sample  that  is  processed  through 
all  steps  of  a  method  simultaneously 
with  and  under  the  same  conditions  as 
samples  that  may  contain  an  analyte  of 
interest.  Also  called  a  laboratory  control 
sample  (LCS),  the  OPR/LCS  is  used  to 
demonstrate  that  a  laboratory  is  able  to 
produce  reliable  results  continuously. 

Organic  Methods  means  the 
docimient  titled:  Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water— Supplement  III 
(available  frt>m  the  National  Technical 
Information  Service  (NTIS),  U.S. 
Department  of  Commerce,  Springfield, 
Virginia,  22161,  703/487-4600,  at  NTIS 
publication  PB97-125298). 

Other  approved  method  means  a 
promulgated  method  that  is  not 
designated  as  a  reference  method. 

Percent  recovery  means  the  recovery 
muhiplied  by  one  hundred. 

Person  means  an  individual; 
corporation;  company;  association; 
partnership:  municipality;  or  State, 
Federal,  or  tribal  agency. 

Precision  means  the  degree  to  which 
a  set  of  observations  or  measurements  of 
the  same  property,  usually  obtained 
under  similar  conditions,  conform. 
Precision  is  usually  expressed  as 
standard  deviation,  variance,  or  range, 
in  either  absolute  or  relative  terms. 

Preparation  means  processing 
performed  on  a  sample  prior  to  analysis, 
including  extraction,  concentration,  and 
cleanup. 

Procedure  means  a  set  of  systematic 
instructions  for  performing  an  activity. 

Promulgated  method  means  a  method 
that  has  been  published  or  incorporated 


by  reference  into  40  CFR  parts  136  or 
405  through  500. 

Quality  assurance  (QA)  means  an 
integrated  system  of  activities  involving 
planning,  quality  control,  quality 
assessment,  reporting,  and  quality 
improvement  to  ensure  that  a  product  or 
service  meets  defined  standards  of 
quahty  with  a  stated  level  of  confidence. 

Quality  control  (QC)  means  the 
overall  system  of  technical  activities 
conducted  to  measure  and  control  the 
quality  of  a  product  or  service  so  that  it 
meets  the  needs  of  a  user.  The  purpose 
of  QC  is  to  provide  quality  that  is 
satisfactory,  adequate,  dependable,  and 
economical. 

Quality  control  acceptance  criteria 
(QC  acceptance  criteria)  means 
performance  specifications  developed 
from  validation  data  and  used  to  control 
the  limits  within  which  an  analytical 
method  is  operated. 

Recovery  means  the  total  amount  of 
analyte  found  divided  by  the  amount  of 
analyte  added  as  a  spike. 

Reference  methoa  means  an  approved 
method  that  is  designated  as  a  standard 
to  which  a  modified  method  can  be 
compared.  A  reference  method  includes 
standardized  QC  and  QC  acceptance 
criteria  as  well  as  sample  preparation, 
cleanup,  and  other  procedures. 

Regional  Administrator  means  an  EPA 
Regional  Administrator. 

Screening  method  means  a  method 
that  employs  a  qualitative  determinative 
technique  for  an  analyte  of  interest  that 
is  different  from  the  determinative 
techniques  used  in  the  approved 
methods  for  that  analyte.  The  screening 
method  should  produce  a  false  negative 
probability  less  than  1%. 

Selectivity  means  the  capability  of  a 
method  or  instrument  to  respond  to  an 
analyte  in  the  presence  of  interferences. 

Sensitivity  means  the  capability  of  a 
method  or  instrument  to  differentiate 
between  different  amounts  or 
concentrations  of  an  analyte. 

Spike  means  the  process  of  adding  a 
known  amount  of  an  analyte  to  a  sample 
to  determine  the  recovery. 

Spike  amount  means  a  known 
quantity  of  analyte  added  to  a  sample 
and  used  to  determine  the  recovery  of 
a  method. 

Standard  deviation  means  the 
measure  of  the  dispersion  of  observed 
values  expressed  as  the  positive  square  ^ 
root  of  the  sum  of  the  squares  of  the 
difference  between  the  individual 
values  of  a  set  and  the  arithmetic  mean 
of  the  set.  divided  by  one  less  than  the 
number  of  values  in  the  set. 

Standardized  quality  control 
(standardized  QC)  means  a  uniform  set 
of  performance  testing  procedures  that 
ensure  reliable  results.  Depending  on 


the  method,  standardized  QC 
procedures  include,  but  are  not  limited 
to,  the  following:  cahbration,  caUbration 
linearity,  calibration  verification, 
absolute  retention  time,  absolute  and 
relative  retention  time  precision,  initial 
precision  and  recovery,  ongoing 
precision  and  recovery  (laboratory 
control  sample),  surrogate  or  labeled 
compound  recovery,  analysis  of  blanks, 
matrix  spike  and  matrix  spike  duphcate 
recovery  and  precision,  demonstration 
of  method  detection  limit(s),  and 
analysis  of  a  reference  sample. 

Surrogate  means  a  substance  with 
properties  that  mimic  the  behavior  of  an 
analyte,  that  is  unlikely  to  be  foimd  in 
an  environmental  sample,  and  that  is 
added  to  the  sample  for  quality  control 
purposes. 

Tier  1  means  the  application  of  a  new 
or  modified  method  in  a  single 
laboratory  to  one  or  more  matrix  types. 


Tier  2  means  the  application  of  a  new 
or  modified  method  by  all  laboratories 
to  one  or  more  matrix  types  within  a 
single  industrial  category  or 
subcategory. 

Tier  3  means  the  application  of  a  new 
or  modified  method  by  all  laboratories 
to  all  matrix  types  in  all  industrial 
categories  ana  subcategories 
(nationwide  use). 

3.  Section  136.3  is  proposed  to  be 
amended  by  revising  the  last  two 
sentences  and  Tables  IB,  IC,  and  ID  in 
paragraph  (a);  by  adding  Table  IF  in 
paragraph  (a);  by  revising  paragraphs  (c) 
and  (d);  and  by  removing  paragraph  (e) 
(Table  II  following  paragraph  (e)  is 
unchanged)  to  read  as  follows: 

S 1 36.3    ManttflcatkMi  of  test  procedures. 

(a)*  *  * 

The  discharge  parameter  values  for 
which  reports  are  required  must  be 
determined  by  one  of  the  standard 


analytical  test  procedures  incorporated 
by  reference  and  described  in  Tables  LA, 
IB,  IC,  ID,  and  IE,  or  by  any  alternate  test 
procediue  which  has  been  approved  by 
the  Administrator  or  Assistant 
Administrator  under  the  provisions  of 
paragraph  (d)  of  this  section  and 
§§  136.4  and  136.5.  Under  paragraphs 
(b),  (c)  of  this  section  and  40  CFR  401.13 
alternate  test  procedures  may  be  used 
when  such  other  test  procedures  have 
been  previously  approved  by  the 
Administrator,  Assistant  Administrator, 
or  Regional  Administrator  of  the  Region 
in  which  the  discharge  will  occur,  and 
providing  the  Director  of  the  State  in 
which  such  discharge  will  occur  does 
not  object  to  the  use  of  such  alternate 
test  procedure.  Standardized  QC  and  QC 
acceptance  criteria  for  modifications  of 
the  inorganic  contaminant  reference 
methods  in  Table  IB  are  sp>ecified  in 
Table  IF. 


Table  IB.— List  of  Approved  Inorganic  Test  Procedures 


Parameter/methodology 


1.  Acidity,  as  CaCOj,  mgOj 

Electrometric     endpoint     or     phenot- 
phthalein  endpoint 

2.  AlkaJinity.  as  CaCOj,  mQlL:     . 

Electrometric  or  Cokximetric  titration  to 
pH  4.5.  manual  or  automated. 

3.  Aluminum— Total,*  mgrt^  Digestion*  fol- 
lowed t>y: 

AA  direct  aspiration^ 

AA  furnace  

Inductively     Coupled     Plasma/Atomic 
Emission  Spectrometry  (ICP/AES).". 

Direct  Currerrt  Plasma  (DCP)  >* 

Cokximetric  (Eriochrome  cyanirw  R)  .... 

4.  Ammonia  (as  N),  mg/L: 

Manual.  distiOation   (at  pH  9.5) «  fol- 
kwved  t>y:. 

Nesslerizatkm  

Trtration „.„..„„..„...„..„.„ „.....„ 

Electrode 

-   Automated  phenate  

Autontated  electrode 

5.  Antimony— Total,*  mg/L;  Digestion*  foJ- 
towed  by: 

AA  direct  aspiration  M 

AA  furnace „ 

ICP/AES "  

6.  Arsenic — Total,*  mg/L 

Digestion  *  followed  t)y 

AA  gaseous  hydride  

AA  furnace  , 

ICP/AES  J*  

Cotorimetric  (SDDC) 

7.  Barium— Total,*  m^    Digestnn*  fol- 
knved  t>y: 

AA  direct  aspiration  ^ 

AA  furnace 

ICP/AES  **  

DCP  ^  

8.  Beryllium— Total,*  mg/L;  Digestion*  foi- 
kMvedby: 


RefererKe 
mettiod'-" 


305.1 


310.1 
310.2 


202.1 

202.2 

'200.7 


350^ 

3502 
350.2 
350.3 
350.1 


204.1 

204.2 

'200.7 

206.5 
206.3 
206.2 
'200.7 
206.4 


208.1 

208.2 

'200.7 


Other  approved  metfxxls 


Standard  mettKxJs 
18th  Ed.» 


2310  B(4a) 


2320B 


3111  D 
3113  B 
3120  B 


3500-AID 

4500-NH]B 

4500-NH)C 
4500-NH]E 
4500-44H,  F  or  G 
4500-NH]H 


3111  B 
3113  B 
3120  B 


3114  B4.d 
3113  B 
3120  B 
3500-AsC 


3111  D 
3113  B 
3120  B 


ASTM" 


01067-92 


D1 067-92 


D4190-82(88) 

D1426-93(A) 
D1426-93(B) 


D2972-93{B) 
D2972-93(C) 

02972-93(A) 


D4382-91 


USGS^» 


1-1030-85 
1-2030-85 


1-3051-85 


AOAC— 
lnd.» 


1-3520-85 


M523-85 


1-3062-85 
1-3060-85 
1-3084-85 


973.43' 


973.49' 
973.49' 


Other 


AES00293 


379-75WE' 


AES0a29'* 


iMI 
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Table  IB.— List  of  Approved  Inorganic  Test  Procedures— Continued 


Paramrtof/mrthodotoQy 


AA  drect  aspiration  

AA  furnace _ 

ICP/AES 

DCP  .. 

Cotorimetric  (alunvnon) 

9.  Biochemical  oxygen  demand  (BOD3),  mg,' 
L 

Dissolved  Oxygen  Depletion  

10.  Boron  "—Total,  nrtg/L 

Coiorimetiic  (curcumin) 

ICP/AES 

DCP  

11.  Bromide.  m(^ 

Titnmetric 

12.  Cadmium— Total.*  mg/L;  Digestion*  fol- 
lowed by: 

AA  drect  aspiration^ 

AA  furnace  

ICP/AES  J*  

DCP  » 

VoNametry ' '  

Colohmetric  (Dithizone)  

13.  Caiciunv-TotaJ,*   mg/L;   Digestion*  fol- 
lowed by: 

AA  drect  aspiration  

ICP/AES 

DCP  

Titnmetric  (EDTA)  

14.  Cartx>naceous  biochemical  oxygen  de- 
mand (CBOD5).  mg/L'2: 

Dissolved  Oxygen  Depletion  with  nitrifi- 
cation inhibitor. 

15.  ChemicaJ  oxygen  demand  (COD).  mg/L; 
Titnmetnc 


Spectrophotomethc,   manual   or   auto- 
mated. 

16.  Chloride.  mg/L 

Titnmetnc  (silver  nitrate)  

(Mercuric  nitrate) 

Cotonmetric,  manual 

Automated  (Ferhcyanide)  

17.  Chlorine-Total  residual.  mc^L;  Titrimetric: 

Amperometric  direct 

lodometnc  direct  

Back  titration  ether  em^point'* 

DPD-FAS  

Spectrophotomethc.  DPD 

or  Electrode  „ 

18.  Chromwm  VI  dssofved.  mg/L;  0.45  mi- 
cron filtration  followed  by: 

AA  cheialiorvextraction 

Cotonmetric  (Diphenytearbazide) 

19.  Chromiuro-Total.*  mg/L;  Dige^ion*  fol- 
lowed by: 

AA  direct  aspiration  3s 

AA  chelatKX>-extraction  „ „ _.. 

AA  furnace  _..._.._...™.„. 

ICP/AES* !1"!!I!"!"1..~!  „ 

DCP=» 

Cotonmetric  (Diphenytearbazide) 


Reference 
method  ■■» 


210.1 

210.2 

»  200.7 


405.1 

212.3 
'200.7 


320.1 


213.1 


213.2 
»200.7 


215.1 
*  200,7 


2152 


Other  approved  mettxxls 


Starxlard  mettxxls 
18th  Ed.» 


410.1 
410.2 
410.3 
410.4 


32S.3 


325.1  or 
325.2 

330.1 
330.3 
330.2 
330.4 
330.5 


218.4 


218.1 

218.3 

218.2 

*200.7 


3111  D 
3113  B 
3120  B 
3500-6eD 

5210  B 

4500-BB 
3120  B 


3111  BorC 


3113B 
3120  B 


3500-CdD 


3111B 
3120  B 

3500-CaD 


52106 


5220C 


52200 


4500-CI-B 
4500-a-C 

4500-CI-E 


4500-CID 
4500-aB 
4500-aC 
4500-CIF 
4500-CIG 


3111  C 
350Q-CrD 


3111  B 
3111  C 
3113  B 
3120  B 

3S0O-CrD 


ASTM» 


D3645- 

93(88)(A) 
D3645- 

93(88)(B) 

D41 90-62(88) 


D4190-82(88) 

D1246- 
82(88)(C) 


D3557-90 
(AorB) 

D3557-90(C) 

04190-82(88) 
D3557-90(C) 


51 1-93(B) 
511 -93(A) 


D12S2-88(A) 
D1252-88(B) 


D512-«9(B) 
0512-89(A) 


01253-^(92) 


01687-92(A) 

D1687-92(B) 
01687-92(0) 
04190-82(88) 


USOS^-w 


1-3096-85 


1-1578-78* 
1-3112-85 

I-112S-85 


1-3135-85 

or 
1-3136-85 

1-1472-85 


AOAC— 
lnll.» 


973.44  J 


1-3152-85 


1-3560-85 
1-3562-65 

1-3561-85 


1-1183-85 
1-1184-85 
1-1187-85 
1-2187-85 


974.27  J 


973.463 


1-1232-85 
M 230-85 


1-3236-85 


973.51 3 


974.273 


Other 


AES0029>' 

p.  17» 

AES0029** 
p.  S44'o 

p.  37» 
AES0029** 


AES00293* 


p.  17» 


Notes  13  or 
14 


htote  16 


AESOO293* 


Table  IB.— List  of  Approved  Inorganic  Test  Procedures— Continued 


Parameter/methodotogy 


20.  Cobalt-Total,*  mg/L;  Digestion*  followed 
by: 

AA  direct  aspiration  

AA  furnace 

ICP/AES 

DCP  

21.  Color  platinum  cobalt  units  or  dominant 
wavelength,  hue,  luminance  purity: 

Cotonmetric  (ADMI)  

(Platinum  cobalt) 

Spectrophotometric 

22.  Copper— Total,*  mg/L;  Digestion*  fol- 
lowed by: 

AA  direct  aspiration  3« 

AA  furnace 

ICP/AES  3* 

DCP  3« 

Cotonmetric  (Neocuproine) 

(Bicinchoninate) 

23.  Cyanide — Total,  mg/L: 

Manual  distillation  with  MgCb  foOowed 
by. 

Titrimetric  

Spectrophotometric,  manual 

Automated  20 

24.  Cyanide  amenabto  to  chlorination,  mg/L 
Manual  distillation  with  MgCh  followed 

by  titrimetric  or  Spectrophotometric. 

25.  Fluoride— Total,  mg/L 

Manual  distillation"  folowed  by 

Electrode,  manual 

Automated 

Cotonmetric  (SPAONS)  

Automated  complexone 

26.  Gold— Total,*  mglU  Digestion*  foHowed 
by: 

AA  direct  aspiration  

AA  fumace  :. 

DCP  

27.  Hardness— Total,  as  CaCOi.  mj^ 

Automated  cotonmetric 

Titrimetric  (EDTA),  or  Ca  plus  Mg  as 

their  cartx>nates,  by  irxJuctively  cou- 
pled plasma  or  AA  direct  aspiration. 
(See  Parameters  13  and  33).. 

28.  Hydrogen  ion  (pH),  pH  units: 
Electrometric  measurement 

Automated  electrode 

29.  Iridkjm— Total,*  mg/L  Digestion*  fol- 
lowed by: 

AA  direct  aspiration  „ 

AA  fumace 

30.  Iron— Total,*  mg/L;  Digestion*  folowed 
by: 

AA  direct  aspirations" 

AA  fumace 

ICP/AES  3" 

OOP  3« 

Cotonmetric  (Ptienanttvoline) 

31.  Kjeldahl  Nitrogen— Total,  (as  N).  mg/L 
Digestion  and  distillation  foOowed  by  .... 

Titration 

Nesslerization  


Reference 
method'  « 


219.1 

2192 
5200.7 


110.1 
1102 
110.3 


5220.1 


2202 
5200.7 


"3352 
3'335.3 

335.1 


3402 


340.1 
340.3 


231.1 
2312 


130.1 
1302 


150.1 


235.1 
2352 


236.1 

2362 
5200.7 


351.3 
351.3 
351.3 


Ottw  approved  methods 


Standard  methods 
18th  Ed.» 


3111  BorC 

3113  B 
31206 


2120  E 
2120  B 
2120  C 


3111  BorC 

3l13B 
3120  6 

3500-CuO 
OrE 

4500-CNC 

4500-CND 
4500-CNE 

4500-CNG 


4500-F6 
4500-FC 

4500-FD 
4500-FE 


3111  6 


2340BorC 


4500-H*  6 


3111  6 


3111  BorC 

3113B 
3120  6 

350&-FeD 

4500-NH3  6orC 

4600-NHjE 

4500-fJHjC 


ASTM» 


D3568-90<Aor 

B) 
03556-90(0 

04190-82(88) 


D1688-90(A  or 
6 

01688-90(0) 

04190-82(88) 

02036-91  (A) 
02036-91  (A) 
02036-91(6) 

01179-93(6) 
D1179-93(A) 


01126-86(92) 


01293-84(90) 
(A  or  6) 


01068-90 
(A  or  6) 
01068-90(0) 

04190-82(88) 
01068-90(0) 

0359&-69(A) 
03590-89(A) 
O3590-89(A) 


USGSi» 


1-3239-85 


M 250-85 


1-6270-85 
orl- 
3271-85 


AOAC— 
lntl.» 


1-6300-85 


M327-85 


1-1338-85 


1-1586-85 


1-3381-85 


974273 


Other 


973.5263 


973.41  3 


974273 


973.483 


p.37» 

AESOO293* 
Note  18 

p.  37» 

AESOO293* 
8506 1» 

p.  22* 


AES00293* 


376- 
75WA21 


AESOO293* 
800622 


;mi 


14998 


JMI 
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Table  IB.— Ust  of  Approved  Inorganic  Test  Procedures— Continued 


Parameter/methodoiogy 


Etoctrode „ 

Automated  phenate  cotorimetric 

Semi-aulomated  block  digester  colon- 


Manuai  or  block  digestor  Potentkxnethc 
32.  Lead— Total.'  mg/L;  Digestion  <  followed 
by: 
AA  drect  aspiration  3" 


Reference 
method  >•» 


AA  Kvnace _ 

ICP/AES  » 

DCP  » 

VoUametry  "  „ 

Colorimetric  (Dittuorw)  

33.  Magnesium— Total,*  mg^U 
Digestion  <  folowed  by: 

AA  drect  aspiration  

ICP/AES „ 

DCP  ..„ 

Gravimetric 

34.  Manganese— Total*,  m^  Digestion* 
foNowedby: 

AA  drect  aspiration^ 

AA  furnace 

ICP/AES  3" .. 

DCP» 

Colorimetric  (Persulfale) 

(Periodate)  

35.  Mercury— Total*.  mg/L: 

Cold  vapor,  manual  

Automated 

36.  Molybdenum— Total*.  mgO.;  DigMtion* 
followed  by: 

AA  direct  aspiration  

AA  (umace  

ICP/AES 

DCP  

37.  Nickel— Total*.   mg/L;   Digestion*   fol- 
kMMdby: 

AA  drect  aspiratxxi^" 


AA  fcmace 
ICP/AES  » 
DCP* 


Colorimetric  (beploxime) 

38.  Nitrate  (as  N).  mg/L: 

Colonmetric  (Brudrte  sulfate),  or  Ni- 
trale-niUite  N  minus  Nitrite  N  (See 
parameters  39  and  40). 

39.  Nifrato-nilrito  (as  N),  mj^ 

Cadmium  reduction,  manual 

Automated 

Automated  hydrazirte „ 

40.  Nitote  (as  N).  mg/L;  SpadrophotomeOic: 

Manual 

Automated  (Diazotizatkyn)  

41.  Oil  and  grease— Total  recoverabto,  ipqI 

Gravimetric  (extraction)  _ 

42.  Organic  cartwn— Total  (TOC).  mg/L 
Coit*ustion  or  oxidation 

43.  Organic  nitrogen  (as  N).  wq/I: 

Total  KjeldaM  N  (Parameter  31)  minus 
ammonia  N  (Parameter  4).. 

44.  OrVKphosphate  (as  P).  mg/L  Ascortic 
acid  method: 

Automated 


351.3 
351.1 
3515 

351.4 


239.1 

2395 
*200.7 


Other  approved  methods 


Standard  methods 
18thEd.J» 


4500-NH,  F  or  G 


242.1 
«  200.7 


243.1 

2432 

200.7 

*  200.7 


245.1 
2455 


246.1 

2465 

*200.7 


249.1 

2495 
*200.7 


352.1 


353.3 
3535 

353.1 

354.1 


413.1 
415.1 


366.1 


3111  BorC 

3113B 
3120  B 


3500-PbD 


3111  B 
3120  B 

3500-MgD 


3111  B      - 

3113  B 
3120  B 
3120  B 
3500-MnD 


3112  B 


3111  D 
3113  B 
3120  B 


3111  BorC 

3113  B 
3120  B 

3500-NiD 


4500-NO,-  E 

4500-fJOj-F 

4500-NO,-H 

4500-NO,-  B 


5520B» 
5310  B,  C.  or  D 


4500-PF 


ASTMw 


D3590-€9(B) 
D3590-89(A) 


D3559-90 
(AorB) 
D355&-90(C) 

D41 90-62(88) 
D3559-90(C) 


,D511-93(B) 


D85&-90 

(AorB) 
D858-90(C) 


D3223-91 


D1886-90 
(AorB) 
D1 886-90(0 

D4190-82(88) 


D3867-90(B) 
D3867-90(A) 


D2579-93 
(AorB) 


USGSi» 


1-4551-78" 


1-3399-85 


1-3447-86 


1-3454-85 


1-3462-85 


1-3490-85 


AOAC— 
Intl.w 


974573 


Other 


974573 


974573 

9205033 
977523 


1-3499-85 


1-4545-85 


1-4540-85 


M601-85 


AES0029^ 


AES0029=^ 


AESOO293* 
8034» 


AESOO293* 


973.503 


973.473 


973.563 


AESOO293* 


419  D".  p. 
28» 


8507  » 


p.  142* 


Table  IB.— List  of  Approved  Inorganic  Test  Procedures— Continued 


Parameter/methodology 


Marxial  single  reagent _.. 

Manual  two  reagerrt 

45.  Osmium— Total*.  mg/L;  Digestion*  fol- 
lowed by: 

AA  direct  aspiration  

AA  furnace 

46.  Oxygen,  dissolved,  mg/L: 

Winkler  (Azide  modification) 

Electrode 

47.  Palladium— Total*.  mg/L;  Digestkm*  fol- 
kwvedby: 

AA  direct  aspiratk>n  

AA  fumace 

DCP  

48.  Phenols,  mg/L: 

Manual  dBtillation2« 

Folk>wedt>y: 

Colorimetric  (4AAP)  manual 

Automated '» 

49.  Pfx>sphorus  (elemental).  mg/L: 
Gas-lkyjid  chromatograiDhy 

50.  Ptiosphorus— Total.  mg/L 

Persulfate  digestion  folk)wed  by 

MarKial  

Automated  ascort)ic  acid  reduction  

Semi-automated  block  digestor 

51.  Platinum— Total,*  mg/L  Digestnn*  fol- 
kMved  tjy: 

AA  direct  aspiration  

AA  fumace  

DCP  _ 

52.  Potassium— Total,*  mg/L  Digestion  *  fol- 
k>wedby: 

AA  direct  aspiratkni  

ICP/AES „ 

Flame  photometric 

Colorimetric „.... 

53.  Residue— Total,  mg/l: 

Gravimetric,  103°-105"' 

54.  Resklue— fitterabte,  mg/L 
Gravimetric,  180» 

55.  Resklue— nonfilterable  (TSS).  mg/L 
Gravimetric.  103°-105°  post  washing  of 

residue. 

56.  Residue— settleable,  m^ 
Vokjmetric,        (Innhoff       cofte),       or 

gravimetric. 

57.  Residue— Volatile,  mg/L 
Gravimetric.  550» 

56.  Rhodkan— Total*  mg/L  Digestion*  M- 
kMvedtiy: 

AA  direct  aspiratnn  „ 

AA  hvnace _ 

59.  Ruthenium— Total*  mg/L  Digestion*  fol- 
k>w8dt>y: 

AA  direct  aspiration  

AA  fumace  ..„ 

60.  Selenium— Total*  mg/L  Digestnn*  fol- 
towedby: 

AA  fcanace  _ „ 

ICP/AES  »  

AA  gaseous  hydride  

61.  SOca"— Dissolved.  mg/L  0.45  micron 
filtration  followed  t>y: 

Cotorimetric,  manual 

Automated  (Molybdostlicate)  ..»........«.« 

ICP - 

62.  Silver— Total*,  mg/L  Digeslion*-»  M- 
kiwedby: 


Reference 

ll.JS 


3655 
365.3 


252.1 
2525 

3605 
360.1 


253.1 
2535 


420.1 

420.1 
4205 


3655 
3655  or 
365.3 
365.1 
365.4 


255.1 
2555 


258.1 
*  200.7 


160.3 
160.1 


1605 
160.5 
160.4 


265.1 
2655 


267.1 
2675 


2705 
»  200.7 


370.1 
'»20b!7 


Other  approved  methods 


Starxterd  methods 
18th  Ed.» 


4500-PE 


3111  D 


4500-OC 
4500-OG 


3111  B 


4500-PB,5 
450a-PE 

4600-PF 


3111  B 


3111  B 
3120  B 
3S00-KD 


2540B 
2540C 
2540D 

2S40F 


3111  B 


3111  8 


3113  B 
3120  B 

3114  B 


4S0O-SiO 
3120  B 


ASTM» 


D515-88(A) 


D888-92(A) 
D888-e2(B) 


D515-88(A) 
D515-88(B) 


D3859-93(B) 
D3859-93<A) 

D858-88 


USGS^w 


l-1575-78« 
1-1 576-78  • 


^-4600-85 


1-3630-85 

1-3750-85 
1-1750-85 
1-3765-85 


AOAC— 
lnll.» 


973.56  » 


973.45B3 


973.55  s 
973.56* 


97353* 


1-3753-85 


1-3667-85 


1-1700-85 
1-2700-85 


Other 


p.  S27'o 
p.  S28'o 
AES00293* 

Note  27 

Note  27 

Note  28 


AES0029** 


317  B" 
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Table  IB.— List  of  approved  Inorganic  Test  Procedures— Continued 


Parameter/methodology 


AA  drect  aspiration  

AA  lumace _ 

ICP/AES „... 

DCP _ 

63.  So(fum-Total,«  mglU   Digestion  <  fol- 
lowed by: 

AA  direct  aspiration  _. 

ICP/AES 

DCP  

Flame  photometric 

64.  Specific  conductance,  mieromhoa/cm  at 
25*0: 

Wheatstone  bridge 

65.  Sulfate  (as  SO4}.  mg/L 

Automated        colorimetric        (berium 

chtoraniate). 
Gravimetric _ 


Reference 
method'  " 


272.1 

272.2 

'200.7 


273.1 
S200.7 


TurtJtdknetric  

66.  Sulfide  (as  S).  mg/L: 

Titrimetric  (iodm)  

Colorimetric  (mettiylene  blue) 

67.  SuMto  (as  SO3).  mg/L: 

Trtrimetric  (iodme-iodate)  

68.  Surfactarts,  m^: 

Colorimetric  (mettiylene  blue) 

60.  Tempeiature,  *C: 

Ttiermomelnc „ 

7a  Thalium— Total,*  mg/L;  Digestion*  fot- 
towedby: 
AA  direct  aspiration  ...™_.>.k.._™...„.™.^ 

AA  fcjmace 

ICP/AES 

71.  T»>—Total.«  mg/L;  Digestion*  folowed 
by: 

AA  direct  aspiration  

AA  lumace  

ICP/AES „ _. 

72.  Titanium— Total.*  mg/L;  DigMtion*  fol- 
lowed try: 

AA  db'ect  aspiration  

AA  furnace  — . ^ ... 

DCP  

73.  Tuitwiry.  NTU: 


74.  Vanedum— Total.*  mglU  DigesBon*  fol- 
lowed iff. 

AA  drect  aspiration  „ 

AA  furnace 

ICP/AES 

DCP  „ 

Colorimetric  (GaMc  acid)  ...._ 

75.  Zinc— Total.*  mgH.;  Digestion*  followed 

AA  dveCt  a«nifntinn36 

AA  RmiI909  •••■■•■•■•«•••••••••«•*■•*■*•*■■■•••••■••••■ 

ICP/AES  '*  « ««.....—«.«,««... 

t)CP  » 

Colorimelric  (DUtuorw)  

(Zincon) „ 


120.1 

375.1 

375.3 

375.4 

376.1 
376.2 


425.1 
170.1 


279.1 

2792 

»200.7 


282.1 

282.2 

5200.7 


283.1 
2812 


180.1 


286.1 

286.2 

»200.7 


280.1 

280.2 

*  200.7 


Other  approved  methods 


Standard  mettwds 
18lhEd.» 


3111  BorC 
3113B 
3120  B 


3111  B 
3120  B 

3500  NaD 


2510  B 


4500-SO4-^or 
D 


4500-S-2E 
4500-S-^D 

377.1 

5540C 

2S50B 

3111  B 
3120  B 


3111  B 
3113  B 


3111  D 

2130  B 

3111  D 
3120  B 
3500-VD 

3111  BorC 

3120  B 

3500-ZnE 
3500-ZnF 


ASTM» 


D1 125-91  (A) 


USGSi»» 


W720-85 


1-3735-86 


M 780-85 


D516-90 

4500-SOs-JB 
D2330-88 


D1889-88<A) 

D3373-93 
04190-82(88) 


D1691-gO<A  or 
B) 


D41 90-82(88) 


1-3840-85 


1-3850-78  • 


1-3860-85 


1-3900-85 


AOAO- 
lntl.» 


974.273 


973.643 


Other 


p.  379 
AES0029** 

AES0029*' 


973.403 


925.543 


974.273 


426C30 


Note  32 


AES00293* 


AES00293* 

p.37» 

AES002903* 
800933 


Table  IB  notes: 

<J,2?!^i  ^^^'^^f^tiCff^t^^'^^'^^A^!*^^  Protection  Aoency.  Environmental  Monitoring  Systems  Laboratory-Cin- 
cinnati (EMSL-CI).  EPA-600/4-79-020,  Revised  March  1983  and  1979  ywhere  applicaue. 

'Fishman,  M.J.  et  al.  "Methods  tor  Analysis  of  Inorganic  SutKtances  in  Water  and  Ruvial  Sedknents",  U.S.  Department  of  the  Interior  Tech- 
nttjesol  Water— Resource  Investjgatwns  of  the  U.S.  Geological  Sun/ey,  Denver.  CO,  Revised  1989,  unless  othennnse  stated 

3  Official  Methods  of  Analysis  of  the  Association  of  OtHaal  Analytical  Chemists",  methods  manual,  I5th  ed.  (1990) 
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*  For  the  determination  of  total  metals  the  sample  is  not  filtered  before  processing.  A  digestion  procedure  is  required  to  solubiize  susper>ded 
rrotenal  and  to  destoov  poMible  organic-metal  complexes.  Two  dKjestion  procedures  are  grven  m  "^Methods  for  Chemical  Anrtysis  of  Water  and 
^^^^  ^®^^  "^  ^^^  ■  P~  (Section  4.1.3),  is  a  vigorous  digestion  using  nitric  acid.  A  less  vigorous  digestion  using  nitric  and  hydrochloric 
acids  (Section  4.1.4)  is  preferred;  however,  the  analyst  should  be  cautioned  that  this  mild  dig^ion  may  not  suffice  for  al  sarrnle  types  Particu- 
terty.  If  a  cotorimetnc  procedure  is  to  be  employed,  it  is  necessary  to  ensure  that  aN  organo-metaHic  bonds  be  broken  so  that  the  metal  is  in  a  re- 
acttve  state  In  those  situations,  the  vigorous  digestion  is  to  be  preferred  meldng  certain  that  at  no  teme  does  the  sanvle  go  to  dryness.  Sairmles 
conjaireng  large  amowts  of  organic  materials  may  also  benefit  by  this  vigorous  digestion,  however,  vigorous  digestion  with  concentrated  nSic 
acid  wiM  convert  antimony  and  tin  to  insoluble  oxides  and  render  them  unavailable  tor  analysis.  Use  of  ICP/AES  as  well  as  detemiinalions  lor 
certain  elements  such  as  antimony,  arsenic,  the  noble  metals,  mercury,  selenium,  silver,  tin,  and  titamum  require  a  modified  sarnjle  doestion 
procedure  and  in  all  cases  the  method  write-up  should  be  consulted  for  specific  instactions  arKVor  cautions. 

NOTE:  If  the  digestion  procedure  for  du^ect  aspiration  AA  included  in  one  of  the  other  approved  references  is  dWerent  than  the  above  the  EPA 
procedure  must  be  used. 

Dissolved  metals  are  defined  as  those  constituents  which  will  pass  through  a  0.45  micron  membrane  filter  Following  fHiration  of  the  sarrBle 
ttje  referenced  proceAjre  for  total  metals  must  be  followed.  Sample  digestion  of  the  filtrate  for  dissolved  metals  (or  digestion  of  the  original  sarrv 
pie  solution  for  total  metals)  may  be  omitted  for  AA  (direct  aspiration  or  graphite  furnace)  and  ICP  analyses,  provided  the  sannle  solubon  to  be 
ar^zed  meets  the  following  criteria: 

a.  has  a  low  COD  (<20), 

b.  is  visii3ly  transparent  with  a  turtiidity  measurement  of  1  NTU  or  less. 

c.  is  coloriess  with  no  perceptible  odor,  and 

d.  is  of  one  liquid  phase  arxl  free  of  particulate  or  suspended  matter  foltowing  acidification. 

*The  full  text  of  Method  200.7,  "Inductively  Coupled  Plasma  Atomic  Emission  Spectrometric  Method  for  Trace  Element  Analysis  of  Water  and 
Wastes",  IS  given  at  Appendix  C  of  this  Part  136. 

« Manual  dstillation  is  not  required  If  comparability  data  on  representative  effluent  samples  are  on  company  file  to  show  that  this  prehn^nary 
distillation  step  is  not  necessary:  however,  manual  distillation  wiN  be  required  to  resolve  any  controversies 

'Ammonia,  Automated  Electrode  Method,  Industrial  Method  Number  379-75  WE,  dated  Febmary  19,  1976,  Bran  &  Luebbe  (Technicon)  Auto 
Analyzer  II,  Bran  4  Luebbe  Analyzing  Technologies,  Inc.,  Elmsford,  N.Y.  10523. 

*The  approved  method  is  that  cited  in  "Methods  for  Determination  of  Inorganic  Sutwtances  in  Water  and  Fluvial  Sedwnents"  USGS  TWRI 
Book  5.  Ctiapter  Al  (1979). 

9  American  National  Standard  on  Photographs  Processing  Effluents,  Apr.  2,  1975.  Available  from  ANSI,  1430  Broadway,  New  Yortc,  NY  10018 

'°  Selected  Analytical  Methods  Approved  and  Cited  by  the  United  States  Environmental  Protection  Agency",  St«)lement  to  the  Fifteenth  Edi- 
tion of  Standard  Methods  for  the  Examination  of  Water  and  Wastewater  (1981). 

"  The  use  of  normal  and  differential  pulse  voltage  ramps  to  increase  sensitivity  and  resokition  is  acceptable. 

'2Cart)onaceotB  bkxhemical  oxygen  demand  (CBOD,)  must  not  be  confused  with  the  traditional  BOD5  test  which  measures  "lotal  BOD".  The 
addWon  of  the  nrtrification  inhitiitor  is  not  a  procedural  option,  but  must  be  included  to  report  the  CBOD,  parameter  A  discharger  whose  permit 
requires  reporting  the  b^aditional  BOD5  may  not  use  a  nitrification  inhibitor  in  ttie  procedure  for  reporting  the  results.  Only  when  a  d»charger's 
pemiit  specifically  states  CBOD5  is  required  can  the  pemiittee  report  data  using  the  nitrification  inhibitor. 

'30IC  Chemrcal  Oxygen  Demand  Method,  Oceanography  International  Corporation,  1978,  512  West  Loop.  P.O.  Box  2980,  Colege  Station,  TX 
77840. 

'*  Chemical  Oxygen  Demand,  Method  8000,  Hach  Handbook  of  Water  Analysis,  1979,  Hach  Chen»cal  Conpany.  P.O.  Box  389.  Loveland,  CO 
80537. 

^^Tfie  back  titration  metfKxl  will  be  used  to  resolve  controversy. 

'"Orion  Flesearch  Instruction  Manual,  Residual  Chtorine  Electrode  Model  97-70,  1977,  Orion  Research  Incorporated,  840  Memorial  Drive 
Cambridge,  MA  02138.  The  calibration  graph  for  the  Orion  resklual  chtorine  method  must  be  derived  using  a  reagerrt  Uar*  and  three  standard 
solutions,  containing  0.2,  1.0,  and  5.0  mL  0.00281  N  potassium  iodate/100  mL  solubon.  respectively. 

''The  approved  method  is  that  cited  in  Standard  Methods  for  the  Examination  of  Water  and  Wastewater,  14th  EdMon,  1976 

'SNational  Council  of  the  Paper  Industiy  for  Air  and  Stream  Improvenwit,  (Inc.)  Technical  Bulletin  253,  Decentwr  1971. 

'"^per,  Biocinchoinate  Method,  Method  8506.  Hach  Handbook  of  Water  Analysis.  1979,  Hach  Chemrcal  Gorrpany.  P.O.  Box  389,  Loveland. 

» After  the  manual  distillation  Is  completed,  the  autoanalyzer  manifoWs  in  EPA  Methods  335.3  (cyanide)  or  420.2  (phenols)  ve  sinMWied  by 
connecting  the  re-sample  line  directly  to  the  sampler.  When  using  the  manifoW  setup  shown  in  Method  335.3.  the  buffer  6.2  shouM  be  replaced 
with  the  buffer  7.6  found  in  Method  335.2.  -k~— 

2' Hydrogen  ion  (pH)  Automated  Electrode  Method.  Industrial  Method  Number  378-75WA,  October  1976.  Bran  &  Luebbe  (Technicon) 
Autoanalyzer  II.  Bran  &  Luebbe  Analyzing  Technotogies.  Inc..  Elmsford.  NY  10523. 

»lron,  1,10-Phenanthroline  Method.  Method  8008, 1980,  Hach  Chemical  Company.  P.O.  Box  389.  Loveland.  CO  80537 

^Manganese,  Periodate  Oxidation  Method.  Method  8034.  Hach  Handbook  of  Wastewater  Analysis.  1979.  pages  2-113  and  2-117.  Hach 
Chemtoal  Company,  Lovelend,  CO  80537. 

2*Wershaw,  R.L,  et  al,  "Methods  for  Analysis  of  Organic  Substances  in  Water.  Techniques  of  Water-Resources  ln>«Bstigation  of  the  U.S.  Ge- 
otogical  Sun«y,  Book  5.  Chapter  A3,  (1 972  Revised  1987)  p.  14. 

*  Nitrogen,  Nitiite,  Method  8507.  Hach  Chemical  Conipany,  P.O.  Box  389,  Loveland,  CO  80537. 
» Just  prior  to  distillabon.  adjust  the  sulfuric-acid-presen/ed  sample  to  pH  4  with  1  +9  NaOH. 

2'The  approved  method  is  cited  in  Standard  Mettwds  for  the  Examination  of  Water  and  Wastewater,  14th  Edition.  The  cofcximetric  reaction  is 
convicted  at  a  pH  of  10.0±0.2.  The  approved  methods  are  given  on  pp.  576-81  of  the  14th  Edrtion:  Method  510A  for  distillation.  Method  510B 
for  the  manual  cotorimetnc  procedure,  or  Method  510C  for  the  manual  spectrophotometric  procedure. 

2«R.F.  Addison  and  R.G.  Ackman,  "Direct  Determination  of  Elemental  Phosphorus  by  Gas-Liqutd  Chromatograohv",  Journal  of  Chroma- 
logrsmhy,  Vol.  47,  No.  3,  pp.  421-426,  1970.  ^^ 

'•Approved  mettKKJs  for  ttie  analysis  of  silver  in  industiial  wastewaters  at  concerrtrations  of  1  mg/L  and  above  are  iruKlequate  wtiere  silver  ex- 
ists as  an  inorganic  halide  Sl^er  halides  such  as  the  bromide  and  chtoride  are  relatively  insoluble  in  reagents  such  as  nitnc  aad  but  are  readBy 
soluble  in  an  aqueous  buffer  of  sodkjm  thiosuH^e  and  sodum  hydroxide  to  pH  of  12.  Therefore,  lor  levels  of  silver  above  1  mg/L,  20  mL  of  sanv 
pie  shouW  be  driuted  to  100  mL  by  addmg  40  mL  each  of  2  M  NazSjOj  and  NaOH.  Standards  shouW  be  prepared  in  the  same  manner.  For  lev- 
els of  silver  betow  1  rng/L  the  approved  method  is  satisfactory. 

3° The  approved  me^iod  is  that  cited  in  Standard  Methods  for  the  Examination  of  Water  and  Wastewater,  I5th  EdKion. 

3'  EPA  Methods  335.2  and  335.3  require  the  NaOH  absorber  solution  final  concentration  to  be  aC|usted  to  0.25  N  before  cotorimetnc  deter- 
mination of  total  cyanide. 

32  Stevens,  H.H..  Ftoke.  J.F..  and  Smoot.  G.F..  nWater  Temperature— Influential  Factors.  FieW  Measurement  and  Data  Presentation".  Tech- 
niques of  Water-Resources  Investigations  of  the  U.S.  Geological  Suvey,  Book  1 .  Ch^iter  Dl .  1975. 

33Zinc.  Zincon  Method,  Method  8009.  Hach  Handbook  of  Water  Analysis.  1979.  pages  2-231  and  2-<J33.  Hach  Chemical  Conpany.  Loveland. 
CO  80537. 

3*"Direct  Current  Plasma  (DCP)  Optical  Emisston  Spectrometric  Method  for  Trace  Elemental  Analysis  of  Water  and  Wastes,  Method 
AES0029",  1986— Revised  1991 .  Hson  Instruments.  Inc.,  32  Commerce  Center,  Cherry  HII  Drive,  Danvers.  MA  01923. 

36  PreciSK)n  and  recovery  statements  for  the  atomic  absorption  direct  aspiration  and  graphite  furrwce  metfxxls,  and  for  the  spectrophotometric 
SDDC  method  ■for  arsenic  are  provided  in  Appendix  D  of  this  part  titled.  "Preciston  and  Recovery  Statements  for  Methods  for  Measuring  Met^". 

3«-Cto8ed  Vessel  Microwave  Digestion  of  Wastewater  Samples  for  Detennination  of  Metals",  CEM  Corporation,  P  O.  Box  200,  Matthews,  NC 
28106-0200,  April  16.  1992.  Available  from  the  CEM  C<xporation. 

3'When  detemiining  boron  and  silca,  only  plastic,  PTFE.  or  quartz  sampling  and  laboratory  ware  may  be  used  from  time  of  collection  until 
completion  of  analysis. 
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^  Metho^pubkshed  t>y  this  organization  and  approved  for  use  under  this  part  may  not  be  modHied  beyortd  the  modifications  expressly  al- 
lowed and  denned  in  each  method. 


I  tiichlorofluoromethane  extraction  solvent  is  approved, 
ubkshed  t>y  this  organization  and  approved  for  use 
led  in  each  method. 

Table  IC— Ust  of  Approved  Test  Procedures  for  Non-Pestode  Organic  Compounds 


Parameter  Vmethodology 


1.  Acenaphliiene: 

GC/FID  

GOMS 

GC/MS/lsolope 

HPLC/UV  

2.  Acenaphlhylene: 

GC/FID  

GC/MS „.. 

GOMS/lsotope _. 

HPLC/UV  

3.  Acrolein: 

GC/FID  

GOMS „.. 

GC/MS/lsolope 

4.  Acrytomtr^e: 

GC/FID  

GOMS  

GC/MS/lsolope 

HPLCAJV  

5.  Anthracene: 

GC/FID  

GO^IS 

GC/MS/lsolope 

HPLCAJV  

6.  Beruene: 

GC/PID  

GC/MS 

GC/MS/lsolope 

HPLC/UV  

7.  Benzidine: 

GC/MS 

GC/MS/lsotope 

HPLC/ELCD  _„ 

8.  Benzo<a)anlhracene: 

GC/FID  

GOMS _. 

GOMS/lsotope 

HPLCAJV  

9.  Beruo<a)pyrene: 

GOFID  ^. 

GOMS „.. 

GC/MS/lsolope 

HPLC/UV  

10.  Benzo(b)fKx)ranlhene: 

GC/FID  

GOMS 

GC/MS/lsolope 

HPLC/UV  

11.  Benzo<g.  h,  i)perytene: 

GOFID  

GC/MS  

GOMSnsolope 

HPLC/UV  „. 

12.  Benzo<k)1luoranlhene: 

GOFID  

GC/MS „. 

GOMS/laolope _ 

HPLC/UV  

lo.  oerByi  cnonoe  ...^.«.. 


14.  Benzyl  butyl  phlhaiate: 

GOECO 

GOMS 

GOMS/lsolope 


Reference 
method  27 


610 

625 

1625 

610 

610 

625 

1625 

610 

603 
«604 
1624 

603 
<624 
1624 

610 

610 

625 

1625 

610 

602 

624 

1624 


Note  3, 

«625 

1625 

605 

610 

625 

1625 

610 

610 

625 

1625 

610 

610 

625 

1625 

610 

610 

625 

1625 

610 

610 

625 

1625 

610 


606 

625 

1625 


Other  approved  metfwds 


Standard 

mettxxte  18th 

Ed.« 


6440B 
6410  B 

6440B 

6440B 
6410  B 

6440B 


6440B 
6410  B 

6440B 

7220  B 


6440B 
6440B 

6440B 

6410  B 
6410  B 

6440B 

6440B 
6410  B 

6440B 

6440B 
6410  B 

6440B 

6440B 
6410  B 

6440B 


6410  B 


ASTM8 


D4657-92 


D4657-92 


D4657-92 


p.1. 


D4657-92 


D4657-92 


D4657-92 


D4657-92 


D4667-92 


Other 


Note  3.  p.  130: 
Note  6,  p. 
S102. 


Federal  Register  /  Vol.  62,  No.  60  /  Friday,  March  28.  1997  /  Proposed  Rules  15003 

Table  IC— List  of  Approved  Test  Procedures  for  rtoN-PESTiciDE  Organic  Compounds— Continued 


Reference 
method" 

Other  approved  methods 

Standard 

methods  18th 

Ed.« 

ASTM« 

Other 

15.  Bis(2-chloroethoxy)  methane: 

GC/ELCD 

611 

625 

1625 

611 

625 

1625 

606 

625 

1625 

601 

624 

1624 

601 

624 

1624 

601 

624 

1624 

611 

625 

1625 

Note  3, 

601 

624 

1624 

604 
625 

1625 

Note  3, 

601 

602 

624 

1624 

601 

624 

1624 

601 

624 

1624 

601 

624 

1624 

601 

624 

1624 

612 

625 

1625 

604 

625 

1625 

611 
625 

6410  B 

6410  B 

6230B 
6410  B 

6230B 
6210  B 

6230B 
6210  B 

6230B 
6410  B 

6410  B 

6230B 
6410  B 

6420  B 
6410  B 

6230B 
6220B 
6210  B 

6230B 
6210  B 

6230  B 
6210  B 

6230B 
6210  B 

6230B 
6210  B 

6410  B 

6420B 
6410  B 

6410  B 

9 
0 

GC/MS 

GC/MS/lsotope „ ....„ 

16.  Bis(2-chloroethyl)  ether 

GOELCD „ 

GC/MS _„ 

GC/MS/lsolope 

17.  Bis  (2-ethylhexyl)  phthaiate: 

GOECD 

GC/MS 

GC/MS/lsotope 

18.  Bromodichloromethane: 

GOELCD 

GC/MS 

GC/MS/lsotope 

19.  Bromoform: 

GC/ELCD 

GC/MS „ 

GC/MS/lsotope 

20.  Bromomethane: 

GOELCD 

GC/MS 

GC/MS/lsotope A ;.. 

21. 4-Bromophenylphenyl  ether. 

GOELCD „. 

GOMS 

GC/MS/lsotope 

22.  Caibon  tetrachloride: 

GC/ELCD 

p.  130. 

GC/MS 

GC/M&'Isotope  

23.  4-Chloro-3-methylphenol: 

GC/FID  „ „ 

GC/MS 

GC/MS/lsotope 

24.  Chlorobenzene: 

GOELCD 

p.  130. 

GOPID  

GOMS 

GC/MS/lsotope „ 

- 

25.  Chloroethane: 

GOELCD 

GC/MS 

GOMS/lsotope :. 

26.  2-Chloroethylvinyl  ether 

GOELCD 

- 

GC/MS 

GOMS/lsotope ; „_ 

27.  Chlorotorm: 

GOELCD .; 

GC/MS 

Note,  p.  130. 

GC/MS/lsotope 

28.  CtiloroiTtethane: 

GOELCD „ 

GOMS „ _. 

GOMS/lsotope ..._ 

29. 2-Chloronaphthalene: 

GOECD „ 

GC/MS 

GC/MS/lsotope 

30.  2-Chlorophenol: 

GOFID  ^ 

_ 

GC/MS 

GOMS/lsotope „ 

31 . 4-Chiorophenylphenyl  ether 

GOELCD... _.... 

. 

GOMS 

IMI 
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Table  IC— List  of  Approved  Test  Procedures  for  NoN-PESTteiDE  Organic  Compounds— Continued 


Parafneter  Vmethodology 


GC/MS/lsolope 
32.  Chrysene: 

GC/FID  

GC/MS 


33. 


34. 


35. 


36. 


GC/MS/lsolope 

HPLC/UV  

Oibenzo(a,h)anihrac8ne: 

GC/FID  

GC/MS 

GC/MS/lsotope 

HPLC/UV  ...„ 

Dibromochloromethane: 

GC/ELCD 

GC/MS  

GC/MS/lsotope „ 

1 .2-DicNorobenzene: 

GC/ELCD 

GC/PID  

GC/ECD 

GC/MS 

GC/MS/lsotope 

1 .3-OicNorobenzene: 

GC/ELCD 

GC/PID  

GC/ECD 

GOMS 

GC/MS/lsotope 

37. 1 .4-Dichk)roben2ene: 

GC/ELCD 

GC/PID  

GC/ECD 

GC/MS 

GC/MS/lso«ope 

38.  3,3-Dichkxobenzidme: 

GC/MS 

GC/MS/lsotope 

HPLC/ELCD  

39.  Dichtorodifluorofnettane: 
GC/ELCD 

40.  1.1-Oichtoroe0iane: 

GC/ELCD 

GOMS 

GC/MS/lsotope 

41. 1,2-DicNoroe(hane: 

GC/ELCD 

GC/MS 


42 


GC/MS/lsotope 

l.l-Oictitoroethene: 

GC/ELCD 

GC/MS 


GC/MS/lsotope 

43.  trans- 1 ,2-Dichtoroethene: 

GOELCD  ...„ 

GC/MS 

GC/MS/lsotope 

44.  2.4-DicNorophenot: 

GC/FID  „. 

GCA4S 


Reference 
method" 


GC/MS/lsotope 

45. 1,2-OicNorapfopane: 

GC/ELCD 

GC/MS 

GC/MSAsotope 

46.  cis-1 3-Dichtoropropene: 

GC/ELCD 

GCJUS 

GC/MS/lsotope 


47.  frans- 1 ,3-Dictitofopropene: 


1625 

610 

625 

1625 

610 

610 

625 

1625 

610 

601 

624 

1624 

601 

602 

612 

624,  625 

1625 

601 

.     602 

612 

624,625 

1625 

601 

602 

612 

624,  625 

1625 

625 

1625 

605 

601 

601 

624 

1624 

601 

624 

1624 

601 

624 

1624 

601 

624 

1624 

604 

625 

1625 

601 

624 

1624 

601 

624 

1624 


Other  approved  methods 


Standard 

methods  18th 

Ed.8 


6440B 
6410  B 

6440B 

6440B 
6410  B 

6440B 

6230  B 
6210  B 


6230  B 
6220B 

6410  B 


6230  B 
6220B 

6410  B 


6230B 
6220B 

6410  B 
6410  B 

6230B 

6230  B 
6210  B 


6230B 
6210  B 


6230B 
6210  B 


6230B 
6210  B 


6420B 
6410  B 


6230B 
6210  B 


6230B 
6210  B 


ASTM* 


D4657-92 


D4657-92 


Other 


Table  IC— List  of  Approved  Test  Procedures  for  Non-Pestiode  Organic  Compounds— Continued 


Parameter  Vmethodology 


GC/ELCD 

GC/MS 

GC/MS/lsotope 

48.  Diethyl  phthalate: 

GC/ECD 

GC/MS 

GC/MS/lsotope 

49.  2,4-Dimethylphenol: 

GC/FID  

GC/MS 

GC/MS/lsotope 

50.  Dimettiyl  phthalate: 

GOECD 

GC/MS 

GC/MS/lsotope 

51.  Di-n-butyt  phthalate: 

GOECD 

GC/MS 

GC/MS/lsotope 

52.  Dt-n-octyl  phthalate: 

GOECD 

GC/MS 

GC/MS/lsotope 

53.  2,3-Dinitropherx)l: 

GC/FID  

GC/MS 

GC/MS/lsotope 

54.  2,4-Dinrtrotoluene: 

GC/ECD 

GC/MS 

GC/MS/lsotope 

55.  2,&-Dinitrotoluene 

GOECD 

GC/MS 

GC/MS/lsotope 

56.  Epichlorohydrin 


57.  Ethylbenzene: 

GaPID  

GC/MS 

GC/MS/lsotope 

58.  Fluoranthene: 

GC/FID  „ 

GC/MS 

GC/MS/lsotope 

HPLC/UV  

59.  Fkjorene: 

GC/FID  

GC/MS ....... 

GC/MS/lsotope „ 

HPLC/UV  

60.  Hexachlorobenzene: 

GC/ECD 

GC/MS 

GC/MS/lsotope „ 

61.  Hexachlorobutadwne: 

GOECD 

GC/MS , 

GC/MS/lsotope 

62.  Hexachlorocyctopenladnne: 

GC/ECD 

GC/MS 

GC/MS/lsolope 

63.  Hexachloroethane: 

GC/MS 

GC/MS/lsolope -. 

64.  iderK>(1,2>od)  pyrerte: 


Reference 
method  27 


601 

624 

1624 

606 

625 

1625 

604 

625 

1625 

606 

625 

1625 

606 

625 

1625 

606 

625 

1625 

604 

625 

1625 

60i9 

625 

1625 

609 

625 

1625 


602 

624 

1624 

610 

625 

1625 

610 

610 

625 

1625 

610 

612 

625 

1625 

612 

625 

1625 

612 
*625 
1625 


625 
1625 


Other  approved  methods 


Standard 

methods  I8th 

Ed.« 


6230B 
6210  B 


6410  B 


6420  B 
6410  B 


6410  B 


6410  B 


6410  B 


6420B 
6410  B 


6410  B 


6410  B 


6220B 
6210  B 


6440B 
6410  B 

6440B 

6440B 
6410  B 

64406 


6410B 

6410  B 

6410  B 
6410  B 


ASTM8 


D4657-92 


D4657-02 


Other 


Note  3,  p.  130; 
Note  6.  p. 
SI  02. 


616 


IMI 
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Table  IC— List  of  Approved  Test  Procedures  for  Non-Pesticide  Organic  Compounds— Continued 


Parameter  '/methodology 


GOFID  „. 

GCMtS , 

GC/MS/lso«ope  ... 

HPLC/UV  

65.  isophorone: 

GC/ECD 

GC^MS 

GC/MS/tedope 


66.  Mettrytone  cNorkte: 

GC/ELCD 

GC/MS 

GC/MSfl80»ope 

67. 2-Me(hyM,&<fnitrophenoi: 

GC/ECD 

GC/FID  

GC/MS 

GC/MS/teolope  ...ZZZZ. 
68.  Naphlhaiene: 

GOFID 

GOMS 

GC/MSA80«ope 

HPt.CrtJV  

60.  NIfeQbenzflne: 

QC/ECO 

GC/MS 

GC»«S/fciotope  .„."1"Z!ZI! 
70.  2-l«raphanol: 

QC/ECO 

GCffHD  

GC/MS 

GCAIS/teotope ' „™~"."" 

71. 4-Mlropheno«: 

GC/ECO 

QC/FID  

GC/MS 

GOMS/tootope 

72.  N-MlnMO(t>nelhytamine: 

GC/NPO . 

GCMS , 

GC/MS/teotope 

73.  N-fMroeodHvpropytamine: 

GC/NPO 

GC/MS „ 

GC»«S/lsotope 

74.  N4«lro6odlpheny«afnine: 

GC/NPO 

GCflidS 

GOMS/lsolope 

75.  2.2-Oxyt)is(1-c»itorapn)par)e): 

GC/ELCD 

GC/MS 

GC/MS/tso(ope 

78.  PC8-1016: 

GC/ECO 

GC/MS 

77.  PC8-1221: 

GC/ECO  .„_ 

GOklS 

78.PC8-1232: 

GC/ECO 

GC/MS 

79.  PC8-1242: 

GC/ECO 

GC/MS  ..._IZ.™ 
8a  PC&-1248: 

GC/ECO 

GC/MS 
81.  PC8-12S4: 


Reference 
method  2^ 


610 

625 

1625 

610 

609 

625 

1625 


601 

624 

1624 


Other  approved  methods 


Standard 

methods  18lh 

Ed.8 


604 

625 

1625 

610 

625 

1625 

610 

609 

625 

1625 


604 

625 

1625 


604 

625 

1625 

607 

625 

1625 

607 
*625 
1625 

607 
5625 
1625 

611 

614 

1625 


608 
625 


608 

625 


608 
625 


608 
625 

608 
625 


6440B 
6410  B 

6440B 


6410  B 


6230  B 


6420  B 
6420  B 
6410  B 


6440B 
6410  B 

6440B 


6410  B 


6420  B 
6420  B 
6410  B 


64208 
6420B 
6410  B 


6410  B 


6410  B 


6410B 


6410  B 


6410  B 


6410  B 


6410  B 


6410  B 


ASTM8 


D4657-92 


Other 


Note  3.  p.  130 


Note  3.  p.  43. 
Note  3,  p.  43. 
Note  3.  p.  43. 
Note  3,  p.  43. 
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Table  IC— List  of  Approved  Test  Procedures  for  Non-Pesticide  Organic  Compounds— Continued 


Parameter  ^/methodology 


GC/ECD 

GC/MS - 

82.  PC&-1260: 

GC/ECD 

GC/MS 

83.  Peniachlorophenol: 

GC/ECD 

GC/FID  

GC/MS 

GC/MS/lsotope  ..._ 

84.  Ptienanlhrene: 

GC/FID  

GC/MS 

GC/MS/lsotope 

HPLC/UV - 

85.  Phenol: 

GC/FID  

GC/MS 

GC/MS/lsotope 

86.  Pyrene: 

GC/FID  

GC/MS 

GC/MS/lsotope 

HPLC/UV  

87.  2,3,7,8-Tetrachlorodtt)enzo-p-dk>xin: 

GC/MS 

88. 1.1,2,2-Tetrachloroethane: 

GC/ELCD 

GC/MS 

GC/MS/lsotope 

89.  Tetrachloroethene: 

GC/ELCD 

GC/MS 

GC/MS/lsotope 

90.  Toluene: 

GaPID  

GC/MS .... 

GC/MS/lsotope 

91. 1,2.4-Trichloroberuene: 

GC/ECD 

GC/MS 

GC/MS/lsotope 

92. 1,1,1-Trichloroethane: 

GC/ELCD _........ 

GC/MS .... 

GC/MS/lsotope 

93.  1,1,2-Trichloroethane: 

GC/ELCD 

GOMS 

GC/MS/lsotope 

94.  Thchloroettiene: 

GC/ELCD 

GC/MS 

GC/MS/lsotope 

95.  Trichlorofluoromeihane: 

GC/ELCD 

GC/MS 

96.  2,4,6-Trichtoraphenol: 

GC/FID  

GCJUS - 

GC/MS/lsotope 

97.  Vnyl  chkyide: 

GC/ELCD 

GC/MS 

GC/MS/lsotope 


Reference 
method  2^ 


808 
625 

606 
625 


604 

625 

1625 


610 

625 

1625 

610 


604 

625 

1625 


610 

625 

1625 

610 


S.613 


Other  approved  methods 


methods  I8lh 
Ed.« 


601 

624 

1624 


601 

624 

1624 


602 

624 

1624 


612 

625 

1625 


601 

624 

1624 


601 

624 

1624 


601 

624 

1624 


601 
624 

604 

625 

1625 


601 

624 

1624 


6410  B 

6630B 
6410  B 

6630B 


6410  B 

6440B 
6410  B 

6440B 

6420B 
6410  B 


6440B 
64408 


6230B 
6210  B 


6230B 
6210  8 


6220B 
6210  8 


6410  8 


62308 
6210  8 


6230B 
6210  8 


6230B 
6210  8 


6230B 
6210  8 

6240  8 
6410  8 


6230B 
6210  8 


ASTM" 


D4667-«2 


D4675-92 


Other 


Note  3,  p.  43. 
Note  3.  p.  140. 


Note  3,  p.  130. 
Note  3.  p.  130. 

Note  3.  p.  130. 


Note  3.  p.  130. 


Note  3.  p.  130. 


3.  p.  43. 


Table  IC  I 

*  AM  pvametors  are  expressed  in  micrograms  per  liter  (itglL). 


JMI 


15008 
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al'^rH^  ^  *?iiI^S22L^:5\L^i^^-  ^^^^^1^-J^  ^^  ^^  ApperxSx  A.  Test  Procedures  for  Anatysis  of  Organic  PoJIutants". 
r_l^^rl  SlilS-''**?^*'  '***  Pfocecfcjre  to  be  used  to  determine  the  method  detection  limit  (MDL)  for  these  test  txoc^kjres  is  oiven  at 
AppwKfx  B.  -Oeirabon  and  Procedure  for  the  OeterminatKxi  of  the  Method  Detection  Umir  of  this  Part  i36  proceoures  is  given  at 

ProilSSlAji^^^SrtJw'i^Tf*^  ^^^^"^  Compounds.  Pentachtorophend  and  PestKxJes  in  Water  and  Wastewater.  U.S.  Envtronmentel 
fniXS^SLiS^'S,:^^^^*:^  ^^  ^"''°^-  "^'*^-  -^  t^^y  are  known  to  be  present  the  preferred 


l?*?Il??  £?.  !!1?^^.??^!"???.}?- '"***'?  .?®'^!?f  Il^^^acrfjtoroc^ctopentedwne^^  and  N-nitrosodlphenytemine.  How- 

.  ^■,       .,.  ^  ^  .     ^  .  ....    j^^^^  compouncis. 


""ZlzZ^    ..-7  WW  w>«iiuou  lu  ■luuuc  uoiicKjne,  nexacnRxocycwpernaowne,  N-rwroso(imethytamne.  and 
ever,  when  ttwy  are  known  to  be  present.  Methods  605, 607.  and  612.  or  Method  1625,  are  preferred  methods  for 
^625.  Screening  only. 

J^^!JfS!!^JSlS!!^tX^^^'^'!2!^^  S^?^  ^  ^.  ^™**^  ^^^  Environmental  Protection  Agency".  Si^ement  to  the  Fifteenth  Edh 
•on  of  StendMo  MolhodB  lor  the  Exanmation  of  Water  and  Wastewater  (i 981 ).  -w    /  •  ^^^^  ■"      lowiui  c«- 

tm^A  ^S^K!f^.^iJ^i^iZ!^:!^^TS^^.?L'^'  ^^  '°  generate  acceptaWe  precision  and  accuracy  with  Methods  601- 
52b21«!%J^ii-!Sl^^!r,i5S!2?K  ^  °'  ***.  ^^  ^^'"  «=«»«*««»  ^  procedures  each  in  Section  8.2  of  eadh  of  these  MetfSds. 
i^^'^!SiJ?SSl2?i^^I3P!S  ^  ^'iS**  arid  analyze  10%  (5%  for  Methods  624  and  625  and  100%  for  methods  1^4^ 
I^  iTnSlISSr^^^'^^SLS'lr*^  '^J!^^'^  ft?^  •"  accordance  with  Sectkxs  8.3  and  8.4  of  these  methods.  WheK  thTrox^ 

5«ldtodII!!SSa?!l^^ 

NOTETheee  warning  NnMi  are  promulgated  as  an  "interim  final  action  with  a  request  for  comments" 
ml  fl3ffiKl!Sm5»d*  *'''^*^''*°"  *™^  approved  for  use  under  this  part  may  not  be  modified  beyond  the  mociffcatkxis  expressly  aUowed 
NOTE:  The  foiOM^  acronyms  are  used  in  this  tabte: 
ECO    Elecfton  Capture  Detector 

ELCO    Bscttolytic  Condudivty  Detactor/Eleclrochenical  Detector 
RO    Fteme  toniMton  Detector 
GC    Gas  Chfonvtography 
GC/MS    Gas  Chronwtography/Mass  Spectrometry 
HPLC    High  Pertormanoe  Liquid  Chromatogr^ahy 
NPD    Mkogen  Phosphorous  Detector 
PK)    Phototonizalion  Detector 
UV    Uftaviotol  Detector 

Table  ID.— List  of  Approved  Test  Procedures  for  Pesticides  ' 


PaiamsteiAnattiodoiogy 


MeltvxJ 


Reference 
niethcxl" 


i.Afetm 

GC/ECO 

• 

GC/ELCD 

GC/MS 

2.  Afflskyn  >   __ 

GC 

TLC 

4.  Akaton  ._ 

GC 

5.  Akazine 

QC 

6.  Azinphos  metfiyl 

GC 

7.  Bartw            

TLC 

ao-«HC     .    _  

GC/ECD 

GC/ELCD 

GOMS 

9.MHC         

GC/ECO 

GC/ELCD 

GCA4S 

laS-flHT 

GC/ECD 

C/ELCO 

GC/MS 

n.T-BHCflJndme) 

GC^CO 

GC/ELCD 

GCMS 

\2.  CaplMi  __ 

GC/ECO 

GC/ELCD 

13.  Cartsaiyl 

TLC 

14.  CartMphenoMon 

GC 

15.  CNontew 

GC/ECD 

GC/ELCD 

GCA4S 

TLC 

17. 2.4-0 

GC/ECD 

18. 4.4'-O-00O     

GC/ECD 

GC/ELCO 

GOMS 

19. 4.4'-00e 

GC/ECO 

GC/ELCO 

GC/MS 

606 
625 


608 


*625 
608 


Other  approved  methods 


Standard 
nnetttods 
ISlhed" 


6630B&C 
6410  B 


»625 
608 


»625 
608 


625 


608 
625 


606 


625 
608 


625 


6630  B&C 

6410  8 
6630 

6410  B 
6630B&C 

6410  B 
6630B&C 

6410  B 
6630B 


6630B&C 

6410  B 

6640B 
6630B&C 

6410  B 
6630  B&C 

6410  B 


ASTM» 


03086-90 
3086-90 


3086-90 
03086-90 

3086-90 
D3086-M 

03086-90 
03086-90 

3066-90 
03086-90 

03086-90 
0308&-90 


3086-90 
03086-40 


D308&-90 
03086-90 

3086-90 
03086-90 


Other 


Note  3.  p.  7;  Note  4,  p.  30. 


Note  3.  p.  83;  Note  6,  p.  S68. 
Note  3.  p.  94;  Note  6,  p.  S16. 
Note  3.  p.  83;  Note  6.  p.  S68. 
Note  3.  p.  83;  Note  6.  p.  S68. 
Note3,  p.  25;Note6.  p.  S51. 
Note  3.  p.  104;  Note  6.  p.  S64. 
Note  3.  p.  7. 


Note  3.  p.  7;  Note  4.  p.  30. 


Note  3.  p.  7. 

Note  3.  p.  94;  Note  6.  p.  S60. 
Note  4,  p.  30;  Note  6.  p.  S73. 
Note  3.  p.  7. 


Note  3.  p.  104;  Note  6.  p.  S64. 
Note  3.  p.  115;Note4,  p.  35. 
Note  3,  p.  7;  Note  4.  p.  30. 


Note  3.  p.  7;  Note  4.  p.  30. 


/Ml 
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Table  ID.— List  of  Approved  Test  Procedures  for  Pesticides  '—Continued 


Method 

Reference 
method^' 

1 _ — . 

Other  approved  methods 

Parameter/methodotogy 

Standard 
methods 
18th  ed« 

ASTM" 

Other 

20.  4.4'-OOT  

GC/ECD 

GC/ELCD 

GC/MS 

GC 

GC 

GC 

GC 

GC 

GC/ECD 

GC/ECD 

GC/ELCD 

GC/ECD 

GC/MS 

GC 

GC 

TLC 

GC/ECO 

GC/ELCD 

GC/MS 

GC/ECD 

GC/ELCD 

GC/MS 

GC 

GC/MS 

GC/ECD 

GC/ELCD 

GC/MS 

GC/ECD 

GC 

TLC 

TLC 

GC/ECD 

GC/ELCD 

GC/MS 

GC/ECD 

GOELCD 

GC/MS 

GC 

GC 

GC/ECD 

TLC 

GC/ECO 

GC/ELCO 

TLC 

GC/ECD 

TLC 

TLC 

TLC 

GC/ECO 

GC/ECD 

GC/ECD 

GC/ECD 

GC/ELCO 

GC 

GC 

GC 

TLC 

TLC 

TLC 

TLC 

GC 

GC/ECD 

TLC 

GC/ECD 

GC/ECD 

GC 

GC/ECD 

GC/ELCD 

608 

6630B&C 
6410  B 

6630B&C 

6630B&C 
6410  B 

6630B&C 

6410  B 
6630B&C 

6410  B 
6630C 
6410  B 
6630B&C 

6410  B 

6630B&C 

6410  8 
66308 

6410  B 

6630C 
6630B&C 

6630B&C 

6630C 
6630C 
6630  B&C 

6630B&C 

6640B 
6640B 

6630B&C 

03086-^ 
D308&-90 

03086-90 
03086-90 

03086-90 
03086-90 

03086-90 
03086-90 

03086-90 
03086-90 

03086-90 
03086-90 

03086-90 
03086-90 

03086-90 
03086-90 

03086-90 
03086-90 

3086-90 

Note  3.  p.  7;  Note  4.  p.  30. 

Note3.  p.  25;Note6,p.  S51. 

Note  3.  p.  25;  Note  6.  p.  S51. 

Note  3,  p.  25;  Note  4.  p.  30;  Note  6.  p.  S51. 

Note  3.  p.  115. 

Note  4,  p.  30;  htote  6.  p.  S73. 

Note  3.  p.  7. 

Note  3.  p.  7;  Note  4,  p.  30. 

Note  4,  p.  30;  f^ote  6.  p.  S73. 
Note  3.  p.  25;  Note  6.  p.  S51. 
Note  3.  p.  104;  Note  6.  p.  S64. 
Note  3.  p.  7.           ^ 

Note  3.  p.  7. 

Note  3.  p.  7;  Note  4,  p.  30. 

Note  4.  p.  30;  Note  6.  p.  S73. 
Note  3.  p.  104;  Note  6.  p.  S64. 
Note  3.  p.  104;  Note  6,  p.  S64. 
Note  3.  p.  7;  Note  4.  p.  30. 

Note  3.  p.  7;  Note  4.  p.  30. 

Note  6.  p.  S73. 

Note  4.  p.  30;  Note  6,  p.  S73. 

Note  3.  p.  104;  Note  6,  p.  S64. 

Note  3,  p.  25;  Note  4.  p.  30;  Note  6.  p.  S51. 

Note  3,  p.  94;  Note  6.  p.  S60. 

Note  3,  p.  7;  Note  4,  p.  30. 

Note  3.  p.  94;  Note  6.  p.  S60. 
Note  3.  p.  7. 

Note  3.  p.  104;  Note  6.  p.  S64. 
Note  3,  p.  104;  Note  6.  p.  S64. 
Note  3.  p.  104;  Note  6.  p.  S64. 
Note  3.  p.  25;  Note  4.  p.  30. 
Note  3.  p.  25. 
Note  3.  p.  7. 

Note  3.  p.  83;  Note  6,  p.  868. 
Note  3.  p.  83;  Note  6,  p.  868. 
Note  3.  p.  83;  Note  6.  p.  S68. 
Note  3.  p.104;  Note  6.  p.  864 
Note  3.  p.  94;  Note  6.  p.  S60. 
Note  3.  p.  83;  Note  6.  p.  868. 
Note  3.  p.  104;  Note  6.  p.  864. 
Note  3.  p.  83;  Note  6.  p.  S68. 
Note  3.  p.  7. 

Note  3.  p.  104;  Note  6,  p.  864. 
Note  3.  p.  115;Note4.  p.  35. 
Note  3.  p.  115. 
Note  3.  p.  83;  Note  6.  p.  868. 
Note  3,  p.  7;  Note  4.  p.  30. 

21.  Demetorv-O  

625 

22.  Dementon-S 

23.  Diazinon 

24.  Dicaml)a 

25.  Dichlofenlhion 

26.  Ochtoran 

27.  Dicofol 

28.  DieWrin 

29.  Ok>xathkxi 

608 
625 

30.  OlsuHoton 

31.  Diuron  

32.  Endosulfan  1 

608 

33.  Endosulfan  II 

>62S 
608 

34.  Endosulfan  Sulfate  

35.  Endrin  

»625 
608 
625 
608 

36.  Endrin  aUehyde 

37.  Ethion 

>625 
608 

38.  Ferxjron  _...... 

39.  FerxjrorvTCA 

40.  Heptachtor  

608 

41.  Heptachtor  epoxide 

625 
608 

42.  Isodrin 

625 

_ 

43.  Lirujron 

44.  Malathton 

45.  Methiocart) 

46.  Methoxychtor  _ 

-. 

47.  Mexacart>ate 

48.  Mirex  

49.  McxKiron „ 

50.  Morxjron 

51.Nj<xjron 

52.  Parathion  methyl 

53.  Parathion  ethyl 

54.  PCNB 

55.  Perthane  



56.  Prometron 

57.  Prometryn  

58.  Propazine „ 

59.  PropTiam 

60.  Propoxur 

61.  Secbumeton 



62.  Siduron  

63.  Simazine 

64.  Strobane 

65.  Swep 

66.  2.4,5-T  

67.  2.4,5-TP  (Silvex) 

68.  Terbuthytazine 

69.  Toxaphene 

608 

15010 
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Table  ID.— Ust  of  Approved  Test  Procedures  for  Pesticides  i— Continued 


Parameter/methodoiogy 


70.  Trifluralin 


Method 


GC/MS 
GC 


Reference 
method*^ 


625 


Other  approved  mettxxls 


Standard 
methods 
18th  ed.8 


6410  B 
6630B 


ASTM» 


D308&-90 


Other 


Note  3,  p.  7. 


Table  ID  notes: 

M^3Ill^*®^«°*Ji!^I?*  ?°t^  ^t  ^  ^"'®"  ^'  Appendix  A.  -Test  Procedures  for  Analysis  of  Organic  Pollutants"  of  this  Part  136  The 
2Sr2S^!li^*  ^?^^rl°  ^"^^  determine  the  method  detecbon  limit  (MDL)  for  these  test  procidures  is  gwen  at  A»endlx  B  T)efin^ 
•on  arrtMProcedure  for  the  Detemiinat)on  of  the  Method  Detection  UmiT,  of  th»s  Part  136  =.  yven  <«  «ppenaix  o.    uenni- 

Pr.*SSS^.^2wS®^l2^r*?S5^*^°'?^'*^  Compounds  Pentachtorophenol  and  Pesticides  in  Water  and  Wastewater  U.S.  Environmental 
PTOljrtonAgwJcy  September  1978.  TNs  EPA  publication  includes  thin-layer  chromatography  (TLC)  methods  v"u.imeii«ii 

Geoto52y&iS^y'ffiV°cSS?t3^(W^  *"  ^^^^  ^  *^^'  ^"^"^"'  techniques  of  Water-Resources  Investigations  of  the  U.S. 

kMtad  M?^tti2^eterrl?^?iSSd°  '"^"^  °"^^'  ^®^"  ^'^"^  '•  e"*»"«an  II.  and  endrin.  However,  when  they  are  known  to  exist. 

ik^l^^^i!^^lS^^iX^^'f^ll3!^,  Sj^^  ^^.y"*^  ^^^^^  Environmental  Protection  Agency".  Supplement  to  the  Fifteenth  Edi- 
tion 01  StarxJard  Methods  for  the  Examination  of  Water  and  Wastewater  (1981 )  -— »-»-=■  •^  rnicwuui  c«- 

arxJ  ^5  (S%^xTof  m«"^'i^^"^^2^/!^"  °'  ^'  ^"^  '°  ^^S^^  "^^P*^  P'*^*^"  ^  accuracy  with  Methods  608 
n2^^!n^  ^55SC^  K  .      J*®^  ^  accordance  with  procedures  given  in  Section  82  of  each  of  these  methods.  AdditonaBv  each  lab- 

^t^:^Z^^^jy>^'^,-  ^^J^:^^  ^?^y"  10%  of  all  samples  analyzed  with  Method  608  or  5%  of  all  san^^s  anSSwithMetS 
^  Zl^^.^^tT'l'^^^^'^^'^  '"  ^^.-^nce  wrth  Sections  8.3  and  8.4  of  these  methods  WhenX  r^er/ofTy  ^^ 
etorwis  outside  the  wamwig  hmrts.  the  analytical  results  for  that  parameter  in  the  unspiked  safrole  are  susoect  and  cannotbe  rer»rtXi  tnVtorrC 
onrtate  regulatory  comptence.  These  qualSy  control  requiremef^S  also  appty  tol!^tan^lSet[^.^TlKS  an^^^ 

S!?45LII?**J?*^'?J'"*'  ^®  promulgated  as  an  "Interim  final  action  with  a  request  for  comments  " 
and  *£S  i?2SJ^S5l(S**  organization  and  approved  for  use  under  this  part  may  not  be  modified  beyond  the  modifications  expressly  allowed 
Mole:  The  following  acronyms  are  used  in  this  table: 

ECD:  Electron  Capture  Detector. 

ELCD:  Elecfrolytic  Conductivity  Detector/Electrochemical  Detector. 

FID:  Flame  Ionization  Detector. 

QC:  Gas  Chromatography. 
GC/MS:  Gas  Chromalography/Mass  Spectrometry. 
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15011 


I 

I 


i^ 


^1 


£11 
li 

i 
! 


i  K  S  Ji  s  0i 

S  S  8  8  8  8 
8 


I 


o   Ci   o   et 
I      i    ^   §   §   2 


pop 

I   i  &  s  S  s 


O    Q    o    o 

I  I  ^  §  ^  2 


p  p  ^  p 

I    I   &  8  S  3 


S  S  S  S  8  9 


I    I   §28H 


p  p  p  p 
I    I   &  8  S  ^ 


till      III 

8  S  8  S      2  8  8 


*?  ^  •  •■  —  **  *« 

8  8  2  3  w  i::  S 

O    Q    Q    p  p  p  p 

KtisS  8  8  S 


iiliii! 

ntttu 


ss 


o  o  o  e  p  p  p 

$i  Si  8  li  Si  8  9 

O  O  O  O  p  p  p 

8  9S  si  S  8  E  SS 


i 
Hi 

S2S 
S 


S  9  «■ 


^  l^  8 


o  p  p  p         p 
8  8  S  8       S 


p 
9 


§p  P  p 
Si  S  8 


*?  S  "^ 


p  p  p  p  p  p  p 

s  s  a  8  8  P  s 

p  p  p  p  p  p  p 

si  S  8  «  8  E  % 


p  p  p 
S  S  5 


s§§ 


8  8  S  8       S  «  9 
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(c)  Under  certain  circumstances,  the 
Regional  Administrator  or  the  Director 
in  the  Region  or  State  where  the 
discharge  will  occur  may  determine  that 
an  additional  parameter  or  pollutant  of 
concern  must  be  reported.  Under  such 
circumstances,  an  additional  test 
procedure  for  the  analysis  of  the 
pollutant  may  be  specified  by  the 
Regional  Administrator,  or  the  Director, 
upon  the  recommendation  of  the 
Director  of  the  Analytical  Methods  Staff. 

(d)  Sample  preservation  procedures, 
container  materials,  and  maximum 
allowable  holding  times  for  parameters 
and  pollutants  cited  in  Tables  LA.  IB.  IC, 
ID,  and  IE  are  prescribed  in  Table  II. 
Any  person  may  apply  for  a  variance 
from  the  prescribed  preservation 
techniques,  container  materials,  and 
maximum  holding  times  applicable  to 
samples  collected  from  a  specific 
discharge.  An  application  for  a  variance 
may  be  made  by  letter  to  the  Regional 
Administrator  in  the  Region  in  which 
the  discharge  will  occur.  Sufficient  data 
should  be  provided  to  ensure  such 
variance  does  not  adversely  affect  the 
integrity  of  the  sample.  Such  data  will 
be  forwarded  by  the  Regional 
Administrator  to  the  Director  of  the 
Analytical  Methods  Staff  for  technical 
review  and  recommendations  for  action 
on  the  variance  application.  Upon 
receipt  of  a  recommendation  from  the 
Director  of  the  Analytical  Methods  Staff, 
the  Regional  Administrator  may  grant  a 
variance  appUcable  to  samples  collected 
from  the  specific  discharge  for  which 
the  application  for  variance  was  made. 
A  decision  to  approve  or  deny  a 
variance  will  be  made  within  90  days  of 
receipt  of  a  complete  application  by  the 
Regional  Administrator. 

•        •        •        •        * 

4.  Section  136.4  is  proposed  to  be 
revised  to  read  as  follows: 

f  1 36.4    Modmcattons  to  reference 
meUKxto. 

A  reference  method  listed  in  tables  IB, 
IC.  or  ID  of  this  part  136  may  be 
modified  to  improve  separations,  lower 
the  costs  of  measurements,  reduce  or 
eliminate  interferences,  or  for  other 
purposes,  provided  that  the 
modification  is  not  explicitly  prohibited 
in  the  reference  method  and  provided 
that  the  laboratory  modifying  the 
reference  method  meets  the 
requirements  in  this  section,  performs 
the  standardized  QC  tests,  and 
demonstrates  that  the  QC  acceptance 
criteria  and  the  requirements  specified 
at  Appendixes  E.  F,  and  G  of  this  part 
are  met.  A  laboratory  that  wishes  to  use 
a  new  or  modified  wastewater  method 
must  demonstrate  that  the  method 
detection  limit  (MDL)  specified  in  the 


reference  method  can  be  achieved. 
Alternatively,  if  the  effluent  limitation 
to  be  measured  is  above  the  MDL, 
laboratories  must  demonstrate  that  the 
minimum  level  (ML)  determined  with 
the  new  or  modified  wastewater  method 
is  at  or  below  Va  the  effluent  Umitation. 
Demonstration  of  a  valid  detection  limit 
requires  use  of  an  MDL  study  in 
accordance  with  the  procedure  at  40 
CFR  part  136  Appendix  B.  If  the  MDL 
determined  with  the  new  or  modified 
method  is  not  acceptable,  the  method 
may  not  be  used.  Specified  detection 
limits  are  usually  analyte-specific.  For 
any  given  analyte,  the  specified 
detection  limit  may  vary  between  a 
wastewater  and  drinking  water 
reference  method. 

(a)  Tier  1 :  modification  of  a  reference 
method  for  application  in  a  single 
laboratory  to  one  or  more  matrix  types. 

(1)  AppUcation  to  a  single  matrix 
type. 

(i)  A  laboratory  may  modify  a 
reference  method  Usted  in  tables  IB.  IC, 
and  ID  for  determination  of  an  analyte 
of  concern  in  a  specific  matrix  type, 
provided  that  the  laboratory: 

(A)  Performs  the  standardized  QC 
tests,  including  a  test  of  initial  precision 
amd  recovery  (IPR)  on  a  reagent  water 
matrix; 

(B)  Performs  the  matrix  spike  (MS) 
and  matrix  spike  dupUcate  (MSD)  tests 
on  the  matrix  type  to  which  the 
modification  is  to  be  applied; 

(C)  Meets  the  QC  acceptance  criteria 
in  the  reference  method  or  that  apply  to 
the  reference  method  in  the  table  of  QC 
acceptance  criteria  for  wastewater 
methods  at  §  136.3  Table  IF; 

(D)  Documents  the  results  of  the  QC 
tests  using  the  checklists  in  Appendix  E 
of  this  part; 

(E)  Maintains  the  results  of  the  QC 
tests  and  other  tests  on  file  for 
inspection  by  EPA  and/or  the  approved 
State  NPDES  authority. 

(ii)  After  the  laboratory  has 
demonstrated  application  of  a  method 
modification  to  a  given  matrix  type  by 
meeting  the  MS/MSD  QC  acceptance 
criteria,  only  that  laboratory  may 
subsequently  apply  that  method 
modification  to  that  given  matrix  type. 

(iii)  A  laboratory  may  apply  a  given 
method  modification  to  additional 
matrix  types  if  the  laboratory  validates 
the  modification  on  each  matrix  type  by 
performing  a  matrix  spike  (MS)  and 
matrix  spike  duplicate  (MSD)  test  and 
meeting  the  MS/MSD  QC  accejftance 
criteria  for  precision  and  recovery  for 
each  matrix  type. 

(2)  AppUcation  to  multiple  matrix 
types.  After  a  laboratory  has  vahdated  a 
given  method  modification  on  a 
minimum  of  nine  (9)  matrix  types  in 


accordance  with  the  procedures  given  in 
paragraph  (a)(1)  of  this  section,  the 
laboratory  may  subsequently  apply  that 
method  modification  to  other  matrix 
typ)es  without  validating  the  method 
modification  on  those  subsequent 
matrix  types,  provided  that: 

(i)  The  follovdng  are  included  in  the 
matrix  types  validated: 

(A)  Effluent  from  a  publicly-owned 
treatment  works  (POTW); 

(B)  ASTM  D  5905.  Standard 
Specification  for  Substitute  Wastewater; 

(C)  Sewage  sludge,  if  sludge  will  be  in 
the  permit;  and 

(D)  ASTM  D  1141,  Standard 
Specification  for  Substitute  Ocean 
Water,  if  ocean  water  will  be  in  the 
permit. 

(ii)  At  least  one  of  the  matrix  types  in 
paragraph  (a)(2)(i)  of  this  section  has  at 
least  one  of  the  following 
characteristics:  total  sus{>ended  solids 
(TSS)  greater  than  40  mg/L,  total 
dissolved  solids  (TDS)  greater  than  100 
mg/L.  oil  and  grease  greater  than  20  mg/ 
L.  sodium  chloride  (NaCl)  greater  than 
120  mg/L,  and  calcium  carbonate 
(CaCOs)  greater  than  140  mg/L. 

(iii)  The  matrix  spike  (MS)  and  matrix 
spike  duplicate  (MSD)  recovery  and  the 
relative  percent  difference  are  within 
the  QC  acceptance  criteria  given  for  the 
analyte  in  the  reference  method  or  as 
supplemented  by  the  QC  acceptance 
criteria  specified  for  wastewater 
methods  at  §  136.3  Table  IF.  If  the 
method  modification  is  to  be  applied  to 
multiple  media,  validation  must  include 
a  minimum  of  one  matrix  type  from 
each  additional  medium  in  addition  to 
the  matrix  types  listed  in  this  paragraph. 
If  all  QC  acceptance  criteria  are  not  met 
for  a  given  matrix  type,  the  modification 
may  not  be  applied  to  that  matrix  type. 

(d)  Tier  2:  modification  of  a  reference 
method  for  application  by  all 
laboratories  to  one  or  more  matrix  types 
within  a  single  industrial  category  or 
subcategory. 

(1)  A  person  may  modify  a  reference 
method  for  application  by  all 
laboratories  to  determination  of  an 
analyte  of  concern  in  a  single  matrix 
type  in  a  single  industrial  category  or 
subcategory,  provided  that  the 
modification  is  not  explicitly  prohibited 
in  the  reference  method  and  provided 
that  the  modification  is  validated  in  a 
minimum  of  three  (3)  laboratories,  each 
of  which  test  the  same  three  (3)  matrix 
types  and  each  matrix  type  is  from  a 
different  facility  in  the  industrial 
category  or  subcategory  (a  minimum  of 
nine  (9)  tests).  Each  laboratory  must 
meet  the  requirements  in  paragraph 
(a)(l)(i)  of  this  section.  After  the  tests  in 
all  three  laboratories  have  met  all  QC 
acceptance  criteria  for  the  reference 
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method,  the  modified  reference  method 
may  be  appUed  by  laboratories 
nationwide  to  that  matrix  type  in  that 
industrial  category  or  subcategory  only. 

(2)  A  person  who  modifies  and 
validates  a  method  modification  under 
Tier  2  may  submit  that  modification  to 
EPA  for  a  letter  of  approval  using  the 
procedures  specified  in  Appendix  F  and 
G  of  this  part.  The  information  that  must 
be  submitted  includes  the  results  of  the 
performance  tests  required  by  paragraph 
(b)(1)  of  this  section.  This  information 
and  other  detailed  information  that 
must  be  submitted  and  the  format  for 
submission  are  given  in  Appendixes  E, 
F,  and  G  of  this  part. 

(3)  A  person  who  modifies  and 
validates  a  method  modification  under 
Tier  2  may  submit  that  modification  to 
EPA  and  for  approval  and  inclusion  in 
a  table  in  this  part  136.  The  information 
that  must  be  submitted  includes  the 
results  of  the  performance  tests  required 
by  paragraph  (b)(1)  of  this  section,  and 
the  detailed  information  specified  in 
Appendixes  E,  F,  and  G  of  this  part. 

(4)  A  person  may  modify  a  reference 
method  for  application  by  all 
laboratories  to  determination  of  an 
analyte  of  concern  in  additional  matrix 
types  within  a  single  industrial  category 
or  subcategory,  provided  that  the 
modification  is  validated  in  each 
additional  matrix  type  according  to  the 
requirements  in  paragraph  (b)(1)  of  this 
section. 

(c)  Tier  3:  modification  of  a  reference 
method  for  application  by  all 
laboratories  to  all  matrix  types  in  all 
industrial  categories  and  subcategories 
(nationwide  modification). 

(1)  A  person  may  modify  a  reference 
method  for  application  by  all 
laboratories  to  determination  of  an 
analyte  of  concern  in  all  matrix  types, 
provided  that  the  modification  is 
validated  in  an  interlaboratory  method 
validation  study  or  in  a  study  with  a 
minimum  of  nine  (9)  different 
laboratories  each  of  which  test  a 
minimum  of  one  sample  from  a  set 
representing  a  minimum  of  nine  (9) 
different  matrix  types  for  a  total  of  a 
minimum  of  nine  unique  samples.  Each 
of  the  nine  (9)  matrix  types  must  be 
from  a  different  industrial  category  or 
subcategory.  Each  laboratory  must  meet 
the  requirements  in  paragraph  (a)(l)(i) 
of  this  section  and,  the  nine  matrix 
types  must  collectively  meet  all  of  the 
criteria  in  paragraphs  (a)(2)(i),  (ii),  and 
(iii)  of  this  section.  After  the 
modification  has  been  vahdated,  it  may 
be  applied  by  laboratories  nationwide  to 
all  matrix  types. 

(2)  A  person  who  modifies  and 
validates  a  method  modification  under 
Tier  3  may  submit  that  modification  to 


EPA  for  a  letter  of  approval.  The 
information  that  must  be  submitted 
includes  the  results  of  the  performance 
tests  required  by  paragraph  (b)(1)  of  this 
section.  This  information  and  other 
detailed  information  that  must  be 
submitted  and  the  format  for  submission 
are  given  in  Appendixes  E,  F,  and  G  of 
this  part. 

(3)  A  person  who  modifies  and 
validates  a  method  modification  imder 
Tier  3  may  submit  that  modification  to 
EPA  and  for  approval  and  inclusion  in 
a  table  in  this  part  136.  The  information 
that  must  be  submitted  includes  the 
results  of  the  performance  tests  required 
by  paragraph  (c)(1)  of  this  section.  This 
information  and  other  detailed 
information  that  must  be  submitted  and 
the  format  for  submission  are  given  in 
Appendixes  E,  F,  and  G  of  this  part. 

(d)  A  decision  to  recommend  proposal 
of  a  Tier  2  or  Tier  3  method 
modification  will  be  made  by  the 
Director  of  the  Analytical  Methods  Staff 
within  90  days  of  receipt  of  a  complete 
appUcation. 

5.  Section  136.5  is  proposed  to  be 
revised  to  read  as  follows: 

9I30.0    New  fnettioos. 

A  person  may  apply  to  EPA  for  use  of 
a  new  method  for  determination  of  an 
analyte  of  concern,  provided  that  the 
new  method  meets  the  requirements  for 
vahdation  and  format  as  set  forth  in  this 
section  and  in  appendixes  E,  F,  and  G 
of  this  part  A  new  method  must  meet 
the  MDL  criteria  specified  at  §  136.4.  A 
new  method  must:  be  documented  in 
accordance  with  requirements  in 
appendixes  E.  F,  and  G  of  this  part; 
contain  standardized  QC  as  defined  at 
§  136.2;  contain  QC  acceptance  criteria 
that  have  been  developed  in  accordance 
with  the  requirements  detailed  in 
appendixes  E.  F,  and  G  of  this  part; 
employ  a  determinative  technique  for  an 
analyte  of  concern  with  selectivity  or 
sensitivity  equal  or  superior  to  the 
selectivity  or  sensitivity  of  the 
determinative  technique  in  any 
approved  method,  and  that  differs  from 
the  determinative  techniques  employed 
for  that  analyte  in  all  approved 
methods;  and  be  accompanied  by  the 
information  specified  at  appendix  G  of 
this  part.  A  decision  to  recommend 
proposal  of  a  new  method  will  be  made 
by  the  Director  of  the  Analytical 
Methods  Staff  within  90  days  of  receipt 
of  a  complete  appUcation. 

(a)  Tier  1 :  appUcation  of  a  new 
method  in  a  single  laboratory  to  one  or 
more  matrix  types. 

(1)  A  person  may  develop  a  new 
method  for  determination  of  an  analyte 
of  concern  in  one  or  more  matrix  types 
by  vaUdating  the  method  and 


developing  QC  acceptance  criteria  from 
an  interlaboratory  method  validation 
study  or  from  a  single-laboratory 
validation  study  on  each  specific  matrix 
type.  Details  of  the  single-laboratory 
method  vahdation  study  and 
development  of  QC  acceptance  criteria 
frt>m  a  single-laboratCHy  or 
interlaboratory  method  vaUdation  study 
are  specified  af  §  136.4(a)  (1)  and  (2)  and 
in  appendixes  E.  F,  and  G  of  this  part. 

(2)  A  person  who  develops  a  new 
method  under  Tier  1  must  submit  the 
method  to  EPA  for  a  letter  of  approval. 
The  information  that  must  be  submitted 
and  the  format  for  submission  is 
specified  at  in  appendixes  E,  F,  and  G 
of  this  part. 

(b)  Tier  2:  appUcation  of  a  new 
method  in  aU  laboratories  to  one  or 
more  matrix  types  within  a  single 
industrial  category  or  subcategory. 

(1)  A  person  may  develop  a  new 
method  for  determination  of  an  analyte 
of  concern  in  one  or  more  matrix  types 
within  a  single  industrial  category  or 
subcategory  by  vaUdating  the  method 
and  developing  QC  acceptance  criteria 
on  each  matrix  type  from  an 
interlaboratory  method  vaUdation  study 
or  from  multiple,  single- laboratory 
vaUdation  studies.  Details  of  the 
multiple,  single-laboratcvy  method 
vaUdation  studies  and  development  of 
QC  acceptance  criteria  from  these 
studies  or  from  an  interlaboratory 
method  vaUdation  study  are  specified  at 
§  136.4(b)  (1)  and  (4)  and  in  appendixes 
E,  F,  and  G  of  this  part. 

(2)  A  person  who  develops  a  new 
method  under  Tier  2  must  submit  the 
method  to  EPA  for  approval  and 
inclusion  in  a  table  in  t^  part  136.  The 
information  that  must  be  submitted 
includes  the  results  of  the  performance 
tests  required  by  paragraph  (b)(1)  of  this 
section.  This  information  and  other 
detailed  information  that  must  be 
submitted  and  the  format  for  submission 
are  given  in  appendixes  E,  F,  and  G  of 
this  part. 

(c)  Tier  3:  appUcation  of  a  new 
method  by  aU  laboratories  to  all  matrix 
types  in  all  industrial  categories  and 
subcategories  (nationwide  use). 

(1)  A  person  may  develop  for 
nationwide  use  a  new  method  for 
determination  of  an  analyte  of  concern 
in  all  matrix  types  by  validating  the 
method  and  developing  QC  acceptance 
criteria  on  the  matrix  type  from  an 
interlaboratory  method  vaUdation  study 
or  from  multiple,  single- laboratory. 
validation  studies.  Details  of  the 
multiple,  single-laboratory  method 
vaUdation  studies  and  development  of 
QC  acceptance  criteria  fit)m  these 
studies  or  from  an  interlaboratory 
method  validation  study  are  specified  at 
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§  136.4(c)(1)  and  in  appendixes  E.  F, 
and  G  of  Uus  part. 

(2)  A  person  who  develops  a  new 
method  under  Tier  3  must  submit  the 
method  to  EPA  for  approval  and 
inclusion  in  a  table  in  this  part  136.  The 
information  that  must  be  submitted 
includes  the  results  of  the  performance 


tests  required  by  paragraph  (c)(1)  of  this 
section.  This  information  and  other 
detailed  information  that  must  be 
submitted  and  the  format  for  submission 
are  given  in  appendixes  E,  F,  and  G  of 
this  part. 

(d)  The  number  and  type  of  required 
tests,  testing  laboratories,  matrices,  and 


replicate  QC  tests  for  the  method 
vahdation  specified  at  §§  136.4, 136.5 
(a),  (b).  and  (c)  and  141.27  depend  on 
the  tier  at  which  the  new  or  modified 
wastewater  or  drinking  water  method  is 
vahdated.  These  requirements  are 
simimarized  in  the  following  table: 


Summary  of  Vaudation  Requirements  for  New  Methods  and  Method  Modifications' 


Number  of 

Number  of  analyses  required 

l^» 

Matrix  types 

Facilities 
PWSs 

IPR-reagerU 
vMrter^ 

IPR-sample 
matrix* 

MS/MSD 

MDL* 

Tier  1-Smgle^ab: 

WW/DW— First  matrix  type  or  first 

PWS  

WW— Each    wMn    matrix    type    (8 
max.)  from  any  industrial  category 

DW— Each  addn  PWS  (2  max.) 

Tier  2-M(jlti-tab,  singte  matrix  type 

WW/DW— Each  matrix  type  in  a  sirv 
gle  mdustnal  category 

Tier  344uNi-lab,  miiitipte  matrix  types 

WW  only— All  matrw  types,  all  indus- 
triai  categories 

1 

1 
1 
3 

•9 

1 

1 
1 
1 

9 

1 

1 
1 
3 

9 

4 

•0 
•0 

12 

36 

4 

60 

•0 
0 

0 

*2 

52 
52 

'6 
'18 

7 

•0 
•0 
21 

63 

'  Mmbers  of  analyses  in  this  table  bo  not  include  backgrourxJ  analyses  or  additional  CX3  tests  such  as  calibration,  blanks,  etc.  Validation  re- 
qurements  are  based  on  the  intended  application  of  the  mettxxt  Mettxxj  application  would  be  designated  by  tier  for  wastewater  (WW)  and  dnnk- 
jng  *w*er  (DW)  programs.  Three  would  be  the  maximum  numtier  of  public  water  systems  (PWSs)  ttiat  would  be  required  to  vtilidate  a  new  or 
modWed  drintang  water  mettwd  at  Tier  1  or  2.  Nine  would  be  the  maximum  number  of  matnx  types  (or  facilities)  VnaX  would  be  required  to  vali- 
date a  new  or  modified  wastewater  mettxxl  at  Tier  1  or  3;  at  Tier  2  ttie  number  would  be  three  matnx  types. 

*  IPR  reagent  water  analyses  would  be  used  to  validate  a  mettxxl  modification  arxj  to  establish  CX  acceptance  criteria  for  Initial  precision  arxj 
recovery  (IPR)  and  ongoing  precision  and  recovery  (OPR)  for  a  new  method.  The  required  number  of  IPR  analyses,  except  as  noted  under  foot- 
note 7,  would  be  four  times  ttie  number  of  laboratones  required  to  validate  a  mettxxl  modification  or  new  method  tiecause  each  laboratory  would 
perform  a  4-replicate  IPR  test. 

3  IPR  sampte  matrix  analyses  would  be  used  to  establish  DC  acceptance  criteria  for  matrix  spike/matrix  spike  duplicate  (MS/MSD)  recovery 
and  precision  for  a  Tier  1  new  method  only.  Would  not  be  required  for  validation  of  Tier  2  or  3  new  methods  because  this  vanability  data  wouW 
be  ootained  from  MS/MSD  tests.  WouW  not  be  requwed  for  validation  of  a  mettxxl  nxxjification  because  MS/MSD  data  from  the  reference  mettv 
od  wouMbe  used. 

*  A  method  detectKxi  Imit  (MDL)  test  would  be  performed  in  each  laboratory  using  ttie  new  or  modHied  method.  40  CFR  part  136  Appendix  B 
requires  a  mintfnum  of  seven  analyses  per  laboratory  to  determine  an  MDL.  Each  lab  involved  in  validation  of  a  wastewater  nxxJification  would 
demonstrate  that  the  modified  method  wouW  achieve  the  detection  limits  specified  in  the  regulations  at  40  CFR  parts  136  and  141  and/or  in 
chapterSof  the  Streamlining  Gukle  (EPA  1996a). 

*MS/MSD  analyses  would  be  required  only  for  a  method  modification  because,  for  new  methods,  the  MS/MSD  QC  acceptance  criteria  would 
i'Ss®'^?*!?!?**  ^  ^^  4-replicate  sampte  matrix  IPR  test.  For  modrtied  methods,  the  MS/MSD  test  wouW  demonstrate  that  the  reference  method 
MS/MSD  QC  acceg^nce  criteria  have  been  met 

•The  MDl^  reagent  water  IPR,  and  sampte  matrix  IPR  tests  ¥»ouW  not  tiave  to  be  repeated  after  the  first  matrix  type,  facility,  or  PWS  was  vali- 
dated. 

^  For  validation  of  a  new  method,  the  MS/MSD  analyses  would  establish  QC  acceptance  criteria  for  MS/MSD  recovery  and  precision.  For  vali- 
dation of  a  method  modrtication,  the  MS/MSD  analyses  would  demonstrate  that  reference  method  MS/MSD  recovery  and  precision  have  been 
met  The  required  number  of  MS/MSD  analyses  wouW  be  two  times  the  number  of  facilittes,  PWSs  or  matnx  types  tested 

■The  number  of  laboratories  and  samples  wouM  vary  if  a  conventional  interiaboratory  study  is  used. 


6.  Appendix  A  to  40  CFR  part  136  is 
removed  and  reserved.  Appendix  E, 
Appendix  F,  and  App>endix  C  are  added 
to  40  CFR  part  136  to  read  as  follows:. 

Appendix  A  to  Part  136  (Removed  and 
Reset  veu] 


Appendix  E  to  Part  136 — Equivalency 
Qteckiists 

The  Checklist  for  Initial  Demonstratioa  of 
Method  Perfonnance.  Checklist  for 
Continuing  Demonstration  of  Method 
Performance,  and  Certification  Statement 
(collectively  called  "Checklists")  and 
instructioiis  for  their  completion  are 


provided  in  this  appendix.  Because  these 
checklists  were  developed  by  EPA's 
Environmental  Monitoring  Management 
Council  (EMMC)  for  general  application 
across  all  EPA  programs,  the  lists  contain 
categories  that  are  not  relevant  to  approval  of 
drinking  water  or  wastewater  methods. 
Therefore,  these  categories  are  indicated  in 
this  appendix  by  "NA"  (not  applicable).  The 
EMMC  instructions  have  been  annotated, 
where  appropriate,  to  clarify  each  checklist 
item's  applicability  to  the  approval  of 
drinking  water  and  wastewater  methods. 


OierHim  for  Initial  Demonstration  of 
Method  Performance 

For  the  demonstration  of  equivalency, 
provide  a  checklist  for  each  matrix  in  each 
medium. 
Date: 

of 


Laboratory  Name  &  Address: 

Facility  Name: 

Discharge  Point  ID: 

EPA  Program  and  Applicable  Regulation: 

Medium: 

(e.g.,  wastewater,  driniung  water,  soil,  air, 

waste  solid,  leachate,  sludge,  other) 

Analyte  or  Class  of  Analytes: 

(e.g.,  barium,  trace  metals,  benzene,  volatile 

organics,  etc.) 
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Initial  Demonstration  of  Method  Performance  ' 


Performance  criteria* 

based  on 

Results  ob- 
tained 

Pert.  spec, 
achieved  (V) 

Category 

Measure- 
ment quality 
objective 

Reference 
method 

1.  Written  method  (addressing  all  elements  in  the  EMMC  format)  attached 

2.  Title,  number  and  date/rev.  of  "reference  metfxxT,  if  applicabte  ^ 

3.  Copy  of  the  reference  method,  if  applicabte,  maintained  at  facility 

4.  Differences  between  PBM  and  reference  method  (if  applicabte)  attached 

5.  Concentrations  of  calitxation  standards 

6.  %RSD  or  correlation  coefficient  of  calibration  regression 

7.  Performarx»  range  tested  (with  units) 

8.  Sampte(s)  used  in  initial  demonstration  have  reconwnended  preservative,  wtiere  ap- 

plicabte. 

9.  Sampte(s)  used  in  initial  demonstration  met  recommended  hokSng  times,  where  ap- 

plicabte 

10.  Interferences 

11.  Qualitative  identification  criteria  used 

12.  Performance  Evaluation  studtes  performed  for  analytes  of  interest,  where  avail- 
abte- 

~^ 

Latest  study  sponsor  and  title: 

Latest  study  number 

13.  Analysis  of  external  reference  material 

14.  Source  of  reference  material 

15.  Surrogates  used,  if  applicabte 

16.  Concentrations  of  surrogates,  it  applicabte 

17.  Recovenes  of  surrogates  appropnate  to  the  proposed  use.  if  applicabte 

' 

18.  Sampte  preparation 

19.  Clean-up  procedures 

- 

20.  Method  Blank  Result 

21.  Matrix  (reagent  water,  drinking  water,  sand,  waste  solid,  ambtent  air,  eto.) 

22.  Spiking  system,  appropriate  to  method  and  applicatk>n 

23.  Spike  concentrations  (w/  units  corresporxSng  to  final  sampte  concentration) 

24.  Source  of  spiking  material 

25.  Number  of  replicate  spikes 

26.  Precisk>n  (analyte  by  analyte) 

27.  Bias  (analyte  by  analyte) 

28.  Detectk>n  Limit  (w/  units;  analyte  t>y  analyte) 

29.  Confirmation  of  Detection  Limit,  if  applicabte 

30.  Quantitetkxi  Limit  (w/  units:  analyte  by  analyte) 

31 .  Qualitetive  Confirmation 

32.  Frequency  of  perforrrance  of  the  Initial  Demonstration 

33.  Other  criterion  (specify) 

34.  Other  criterion  (specify) 

1 

^  Provide  a  detailed  narrative  descriptkxi  of  the  initial  demonstration. 

2  For  rrxjlti-analyte  methods,  errter  "see  attachmenT  arxl  attach  a  list  or  tabte  containing  ttie  anatyte-spectfic  performarx^  criteria  from  the  ref- 
erence mettxxj  or  ttiose  needed  to  satisfy  measurement  quality  obiectives. 

3  If  a  reference  method  is  ttie  source  of  ttie  performance  criteria,  ttie  reference  mettiod  stxxjid  tie  appropriate  to  ttie  required  applcation,  arxl 
the  listed  criteria  shouM  be  fully  consistent  with  ttiat  reference  mettiod. 


Name  and  signature  of  each  analyst 
involved  in  the  initial  demonstration  of 
method  i}erformance  (includes  all  steps 
in  the  proposed  method/modification): 

Name 

Signature 

Date 


Name 


Signattire 


Date 


Name 


Signature 


Date 

The  certification  above  must 
accompany  this  form  each  time  it  is 
submitted. 


Checklist  for  Continuing  Demonstration  of 
Method  Performanoe 

For  the  demonstration  of  equivalency, 
provide  a  checldist  for  each  matrix  in  each 
meditmi. 

Page of 

Date: 

Laboratory  Name  &  Address: 

Facility  Name: 

Discharge  Point  ID: 

EPA  Program  and  Applicable  Regulation: 

Medium: 

(e.g.,  wastewater,  drinking  water,  soil,  air, 

waste  solid,  leachate,  sludge,  other) 
Analyte  or  Class  of  Analytes: 
(e.g.,  barium,  trace  metals,  benzene,  volatile 

organics,  etc.) 
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Continuing  Demonstration  of  Method  Performance 


Category 


1 .  Method  blank  result  (taken  through  aU  steps  in  ttie  procedure) 

2.  Concentration  o(  calibration  standards  used  to  verify  working  range  (with  units), 
wtiere  appkcabte 

3.  Calibration  venficatkxi 

4.  Laboratory  control  sample 

5.  External  QC  sample  (where  available) 

6.  Performance  evaluation  (PE)  studies,  11  applnable 
Latest  study  sponsor  and  title: 

Latest  study  number 

7.  List  anatytes  for  wti»ch  results  were  "not  acceptatjle"  in  PE  study 

8.  Surrogates  used,  if  applicatile 

9.  Concentration  of  surrogates,  rf  applicatjle 

10.  Recovery  of  surrogates  (acceptance  range  tor  muiti-analyte  methods),  if  applk:able 
n.Mathx 

12.  Matnx  spike  compounds 

13.  Corx;entration  of  matrix  spike  compounds 

14.  Recoveries  of  matrix  spike  compounds 

14a.  Recovenes  of  matnx  spike  duplicate  compourxJs 

15.  Qualitative  identrfication  criteria  used 

16.  Precision  (analyte  by  analyte) 

17.  Other  category  (specify) 

18.  Other  category  (specify) 


Required 
frequency 


Name  and  signature  of  each  analyst 
involved  in  continuing  demonstration  of 
method  performance  (includes  all  steps 
in  the  proposed  method/modification): 

Name 

Signature 

Date 

Name 

Signature 

Date  " 

Name 

Signature 

Date 

The  certification  above  must 
accompany  this  form  each  time  it  is 
submitted. 

Certificatioa  SUtement 

Page        of 

Date: 

Laboratory  Name  k  Address: 

Facility  Name: 

Discharge  Point  ID: 

EPA  Program  and  Applicable  Regulation: 

Medium: 

(e.g.,  water,  soil,  air) 

Analyte  or  Class  of  Analytes: 

(e.g..  barium,  trace  metals,  benzene,  volatile 

organics,  etc;  Attach  separate  list,  as 

needed.) 
We.  the  undersigned.  CERTIFY  that: 


1.  The  method(s)  in  use  at  this  fiacility  for 
the  analysis/analyses  of  samples  for  the 
programs  of  the  IJ.S.  Environmental 
Protection  Agency  have  met  the  Initial  and 
any  required  Continuing  Demonstration  of 
Method  Performance  Criteria  specified  by 
EPA. 

2.  A  copy  of  the  method  used  to  perform 
these  analyses,  written  in  EMMC  format,  and 
copies  of  the  reference  method  and 
laboratory-specific  SOPs  are  available  for  all 
persoimel  on-site. 

3.  The  data  and  checklists  associated  with 
the  initial  and  continuing  demonstration  of 
method  performance  are  true,  accurate, 
complete  and  self-explanatory.' 

4.  All  raw  data  (including  a  copy  of  this 
certification  form)  necessary  to  reconstruct 
and  validate  these  performance  related 
analyses  have  been  retained  at  the  focility, 
and  that  the  associated  information  is  well 
organized  and  available  for  review  by 
authorized  inspectors. 

Facility  Manager's  Name  and  Title 

Signature 

Date 

Quality  Assurance  Officer's  Name 


Signature 


Date 

This  certification  form  must  be  completed 
when  the  method  is  originally  certified,  each 
time  a  continuing  demonstration  of  method 
performance  is  documented,  and  whenever  a 


'  True:  Consistent  with  supporting  data. 


Specific 
perform- 
ance criteria 


Results 
obtained 


Perform- 
ance 
specific 
achieved 
(•0 


change  of  personnel  involves  the  Facility 
Manager  or  the  Quality  Assurance  Officer. 

Accurate:  Based  on  good  laboratory 
practices  consistent  with  sound  scientific 
principles/practices. 

Complete:  Includes  the  results  of  all 
supporting  performance  testing. 

Self-Explanatory:  Data  properly  labeled 
and  stored  so  that  the  results  are  clear  and 
require  no  additional  explanaUon. 

EMMC  Checklists  InstructioM 
Checklists  Overview 

The  Checklists  were  arrived  at  through 
consensus  among  EPA's  programs  by 
developing  performance  "categories"  that 
allow  use  of  the  same  Checklists  across  the 
Agency's  various  programs/projects.  The 
Checklists  may  be  applied  to  screening  and 
field  techniques  as  well  as  laboratory 
procedures. 

Implementation  of  the  Checklists  is 
prtjgram-specific  and  a  category  that  does  not 
apply  within  a  given  EPA  program  will  be 
indicated  by  NA  (not  applicable).  Criteria  for 
a  specific  EPA  program  are  to  be  filled  in 
under  the  "Performance  Criteria"  column; 
e.g.,  an  Office  of  Water  Reference  Method 
may  specify  20%  RSD  or  a  correlation 
coefficient  of  0.995  for  the  category  that 
sfiecifies  calibration  linearity,  whereas  an 
Office  of  Solid  Waste  Project  may  specify  a 
Measurement  Quality  Objective  of  12%  RSD 
or  a  correlaUon  coefficient  of  0.998  for  this 
category. 

For  each  EPA  program,  the  Checklists  are 
to  be  completed  for  each  matrix  within  each 
medium  for  all  matrices  and  media  to  which 
an  alternate  method  or  method  modification 
applies.  The  EMMC  definition  of  media  is 
equivalent  to  the  definition  at  136.2  of  matrix 
type.  Each  completed  Checklist  must  be 
reteined  on  file  at  the  laboratory  that  uses  the 


IMI 


performance-based  method  (PBM)  or  method 
modification  and  at  the  regulated  facility 
from  which  samples  are  collected,  and  must 
be  submitted  to  the  appropriate  Regulatory 
Authority  upon  request  to  support  analysis  of 
those  samples  to  which  the  PBM  or  modified 
method  was  applied.  (For  wastewater  and 
drinking  water  methods,  the  term  "PBM 
method"  in  the  preceding  sentence  is 
replaced  with  the  term  "new  method'.) 

Header 

Each  page  of  the  checklist  contains  seven 
lines  of  header  information,  consisting  of: 

(1)  Date  (enter  the  date  that  the  checklist 
was  completed — Program/Project 
implementation  plans  should  indicate 
whether  the  checklist  must  be  submitted  to 
the  Regulatory  Authority,  as  well  as,  retained 
on  file  at  the  laboratory  and  regulated 
fiacility). 

(2)  Laboratory  Name  &  Address  (If  a 
commercial  contract  laboratory  uses  the 
method  on  behalf  of  one  or  more  applicable 
clients,  enter  the  name  and  address  of  the 
laboratory.) 

(3)  Facility  Name  (enter  the  name  of  the 
water  treatment  facility,  system,  or  regulated 
fecility  or  other  program  or  project  specified 
entity  where  the  fiacility  maintains  an  on-site 
analytical  laboratory.  If  the  method  is  being 
employed  by  a  commercial  contract 
laboratory  on  behalf  of  one  or  more 
applicable  clients,  enter  the  name  of  the 
laboratory  followed  by  a  listing  of  the 
appropriate  clients). 

(4)  Discharge  Point  Identification  Nimiber 
(enter  the  discharge  pioint  identification 
number,  if  applicable). 

(5)  EPA  Program  ft  Applicable  Regulation 
(enter  the  name  of  the  Agency  Program  or 
Prefect  to  whom  the  results  will  be  reported, 
or  under  the  auspices  of  which  the  date  are 
collected,  e.g.,  "CAA"  for  Qean  Air  Act 
monitoring  and  "SDWA"  for  analyses 
associated  with  the  Safe  Drinking  Water  Act). 

(6)  Medium  (enter  the  type  of 
environmental  sample,  e.g.,  drinking  water — 
Note:  A  separate  checklist  shall  be  prepared 
for  each  mediimi,  e.g.,  for  checklists 
associated  with  pierformance-based  methods 
for  SDWA,  enter  "Drinking  Water"  as  the 
matrix  type.  As  the  evaluations  of  a 
performance-based  method  involve  matrix- 
specific  performance  measures,  a  separate 
checklist  shall  be  prepared  for  each  matrix. 
The  "medium"  is  the  environmental  sample 
type  to  which  the  pierformance-based  method 
applies,  wherees  the  performance  category 
"matrix",  appearing  in  the  body  of  the 
checklists  refers  to  the  sfiecific  sample  type 
within  the  "Medium"  that  was  spiked,  e.g., 
for  "medium"  hazardous  waste,  the  checklist 
category  "matrix"  may  be  solvent  waste.  For 
wastewater  and  drinking  water  methods,  the 
term  "medium"  is  replaced  with  the  term 
"matrix'. 

(7)  Analyte  or  Qass  of  Analytes,  where 
available.  (As  many  methods  apply  to  a  large 
number  of  analytes,  it  is  not  practical  to  list 
every  analyte  in  this  field,  as  indicated  on  the 
form,  the  class  of  analytes  may  be  specified 
here,  i.e.,  volatile  organics.  However,  if  such 
a  classification  is  used,  a  separate  list  of 
analytes  and  their  respective  Chemical 
Abstract  Service  Registry  Numbers  (CAS  I) 
must  be  attached  to  the  checklist). 


Initial  Demonstration  <rf  Method 
Pcribimanoe  OieckliBt 

The  Initial  Demonstration  of  Method 
Performance  involves  multiple  spikes  into  a 
defined  sample  matrix  (e.g.,  wastewater  - 
medium,  paper  plant  effluent  matrix),  to 
demonstrate  that  the  Performance-based 
Method  meets  the  Program  or  Project 
Performance  Criteria  based  on  the 
performance  of  established  "Reference 
Method"  or  based  on  "Measurement  Quality 
Objectives"  (formerly  called  Data  Quality 
Objectives).  This  exercise  is  patterned  after 
t^  "Initial  Demonstration  of  Capability" 
delineated  in  a  number  of  the  Agency's 
published  methods  (Reference  Methods). 

Footnote  #1  indicates  that  a  detailed 
narrative  description  of  the  initial 
demonstration  procedure  is  to  be  provided. 

Footnote  #2  indicates  that  for  multi-analyte 
methods,  the  rasge  of  performance  criteria 
for  the  analytes  may  be  entered,  but  an 
analyte-spedfic  performance  criteria  is  to  be 
attached.  In  general,  when  using  the 
checklists,  if  the  criteria  or  performance  are 
lengthy,  attach  as  a  separate  sheet,  and  enter 
"see  attached"  for  this  item. 

Footnote  #3  indicates  that  if  a  reference 
method  is  the  source  of  the  pierformance 
criteria,  the  reference  method  should  be 
appropriate  to  the  required  application  and 
the  listed  criteria  should  be  fiilly  consistent 
with  that  reference  method.  The  reference 
method  name  and  EPA  number  (where 
applicable)  should  be  delineated  in  the 
program/project  implementation  plan,  e.g., 
by  the  Program  Office  or  the  Project  Officer/ 
Manager. 

There  are  34  numbered  entries  in  the  body 
of  the  checklist — NOTE:  Under  normal 
circumstances,  it  would  never  be  acceptable 
to  answer  "No"  to  any  of  these  performance 
categories,  or  foil  to  attach  the  requested 
materials  (categories  not  applicable  to 
drinking  or  wastewater  methods  are  marked 
with  "NA"): 

#1.  Written  Method  (addressing  all 
elements  in  the  EMMC  format) 

The  details  of  the  method  used  for  analysis 
must  be  described  in  a  version  of  the  method 
written  in  EMMC  format,  which  is  specified 
for  drinking  water  and  wastewater  methods 
at  40  CFR  part  136  Appendix  F.  The  EMMC 
method  format  includes  the  following:  1.0 
Scope  &  Application;  2.0  Siunmary  of 
Method;  3.0  Definitions;  4.0  Interferences;  5.0 
Safety:  6.0  Equipment  &  Supplies;  7.0 
Reagents  &  Standards;  8.0  Sample  Collection, 
Preservation  &  Storage;  9.0  Quality  Control; 
10.0  Calibration  &  Standardization;  11.0 
Procedures;  12.0  Data  Analysis  & 
Calculations:  13.0  Method  Performance;  14.0 
Pollution  Prevention;  15.0  Waste 
Management;  16.0  References;  17.0  Tables, 
Diagrams,  Flowcharts  &  Validation  Data. 
While  this  fc»mat  may  differ  from  that  used 
in  standard  operation  procedures  (SOPs)  in  a 
given  laboratory,  the  use  of  a  consistent 
format  is  essential  for  the  efficient  and 
effective  evaluation  by  inspiectors,  program 
and  project  managers/officers. 

t2.  Title,  Number  and  date/revision  of 
"Reference  Method"  if  applicable. 

For  Example  Polychlorinated  Dioxins  and 
Furans.  EPA  Method  1613,  Revision  B, 
October,  1994. 


#3.  Copy  of  the  reference  method,  if 
applicable,  maintained  at  the  facility. 

A  copy  of  the  reference  method  must  be 
kept  available  for  all  laboratory  persoimel, 
however,  it  need  not  be  attached  to  the 
checklist  itself. 

#4.  Differences  between  PBM  and  reference 
method  attached. 

The  laboratory  must  summarize  the 
differences  between  the  reference  method 
and  the  performance-based  method  and 
attach  this  summary  to  the  checklist.  This 
summary  should  focus  on  significant 
difference  in  techniques  (e.g.,  changes 
beyond  the  flexibility  allowed  in  the 
reference  method),  not  minor  deviations  such 
as  the  glassware  used. 

#5.  Concentrations  of  calibration  standards. 

The  range  of  the  concentrations  of 
materials  used  to  establish  the  relationship 
between  the  response  of  the  measurement 
system  and  analyte  concentration.  This  range 
must  bracket  any  action,  decision  or 
regulatory  limit.  In  addition,  this  range  must 
include  the  coiK»ntration  range  for  which 
sample  results  are  measured  and  reported 
(when  samples  are  measured  after  sample 
dilution/concentration). 

•6.  %  RSD  or  Slope/CorrelaUon  Coefficient 
of  Calibration  Regression. 

This  performance  category  refers  to 
quantitative  measures  describing  the 
relationship  between  the  amount  of  material 
introduced  into  the  measurement  system  and 
the  response  of  the  system,  e.g.,  analytical 
instrument.  A  linear  response  is  generally 
expected  and  is  typically  measured  as  either 
a  linear  regression  or  inorganic  analytes,  or 
as  the  relative  standard  deviation  (or 
coefficient  of  variation)  of  the  response 
foctors  or  calibration  fectors  for  organic 
analytes.  Traditional  performance 
specifications  considered  any  regression  line 
with  a  correlaUon  coefficient  (r)  of  0.995  or 
greater  as  linear.  Also,  for  organic  analytes, 
a  relative  standard  deviation  (RSD)  of  25%  or 
less  is  considered  linear.  The  calibration 
relationship  is  not  necessarily  limited  to  a 
linear  relationship.  However,  it  should  be 
remembered  if  the  Program/Project  Office  or 
Officer/Managers  specifies  other  calibration 
relationships,  e.g.,  quadratic  fit,  more 
calibration  standards  are  generally  necessary 
to  acciu^tely  establish  the  calibration.  If 
applicable,  a  calibration  curve,  graphical 
representation  of  the  instrument  response 
versus  the  concentration  of  the  calibration 
standards,  should  be  attached. 

t7.  Performance  Range  Tested  (with  units). 

This  range  must  reflect  the  actual  range  of 
sample  concentrations  that  were  tested  and 
must  include  the  concentration  units.  Since 
the  procedures  may  include  routine  sample 
dilution  or  concentration,  the  performance 
range  may  be  broader  than  the  range  of  the 
concentrations  of  the  calibration  standards. 

•8.  Sample(s)  used  in  initial  demonstration 
have  recommended  preservative,  where 
applicable. 

Unless  preservation  have  been  specifically 
evaluated,  this  entry  should  be  taken  directly 
from  the  reference  method/standard.  If 
preservation  has  been  evaluated,  include  the 
study  description  and  conclusions  of  that 
evaluation,  with  a  reference  fo  the  specific 
study  description.  The  data  must  be  attached. 
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•9.  Sample(s)  used  in  the  initial 
demonstration  must  be  within  the 
recommended  holding  times,  where 
applicable. 

Unless  holding  time  (time  from  when  a 
sample  is  collected  until  analysis)  has  been 
specifically  evaluated,  this  entry  should  be 
taken  directly  firom  the  refierence  method/ 
standard.  If  holding  time  has  been  evaluated, 
include  the  study  description  and 
conclusions  of  that  evaluation  here,  with  a 
reference  to  the  specific  study  description. 
The  data  must  be  attached. 

#10.  Interferences. 

Enter  information  on  any  known  or 
suspected  interferences  with  the 
performance-based  method.  Such 
interferences  are  difficult  to  predict  in  many 
cases,  but  may  be  indicated  by  unacceptable 
spike  recoveries  in  environmental  matrices, 
especially  when  such  recovery  problems 
were  not  noted  in  testing  a  clean  matrix  such 
as  reagent  water.  The  inferences  associated 
with  the  reference  method  are  to  be 
indicated,  as  well  as.  the  affect  of  these 
interferences  on  the  performance-base 
method. 

ill.  Qualitative  identification  criteria 
used. 

Enter  all  relevant  criteria  used  for 
identification,  including  such  items  as 
retention  time,  spectral  wavelengths,  ion 
abundance  ratios.  If  the  instrumental 
techniques  for  the  performance-based 
method  are  similar  to  the  reference  method, 
use  the  reference  method  as  a  guide  when 
specifying  identification  criteria.  If  the  list  of 
criteria  is  lengthy,  attach  it  on  a  separate 
sheet,  and  enter  "see  attached"  for  this  item. 

#12.  Performance  Evaluation  Studies 
performed  for  analytes  of  interest,  where 
available  (last  study  sponsor  and  title:;  last 
study  number). 

Several  EPA  Programs  conduct  periodic 
performance  evaluation  (PE)  studies. 
Organizations  outside  of  the  Agency  also  may 
conduct  such  studies.  Enter  the  sponsor,  title, 
and  date  of  the  most  recent  study  in  which 
the  performance-based  method  was  applied 
to  the  matrix  of  interest.  For  the  performance- 
based  method  to  be  acceptable,  the 
performance  on  such  studies  must  be  "fully 
successful",  i.e.,  within  the  study  QC 
acceptance  criteria. 

#13.  Analysis  of  external  reference 
'  material. 

Enter  the  results  of  analyses  on  reference 
material  from  a  source  di^rent  from  that 
used  to  prepare  calibration  standards  (where 
applicable).  This  performance  category  is 
especially  important  if  Performance 
Evaluation  Studies  are  not  available  for  the 
analytes  of  interest.  Analysis  of  a  reference 
sample  is  one  of  standardized  QC  elements 
specified  for  wastewater  and  drinking  water 
methods  at  40  CFR  136.4, 136.5  and  141.27. 
A  common  (and  recommended)  reference 
sample  is  a  Reference  Material  from  the 
National  Institute  of  Standards  and 
Technology. 

#14.  Source  of  reference  material. 

Enter  criteria,  if  applicable,  for  traceability 
of  materials  used  to  verify  the  accuracy  of  the 
results,  e.g..  obtained  from  the  National 
Institute  of  Science  and  Technology  (NIST). 

#15.  Surrogates  used  if  applicable. 


Surrogates  may  be  added  to  samples  prior 
to  preparation,  as  a  test  of  the  entire 
analytical  procedure.  These  comp>ounds  are 
typically  brominated.  fluorinated  or 
isotopically  labeled  compounds,  with 
structural  similarities  to  the  analytes  of 
interest.  Also,  they  are  not  expected  to  be 
present  in  environmental  samples.  Surrogates 
are  often  used  in  the  analysis  for  organic 
analytes.  Enter  the  names  of  the  surrogate 
compounds  in  this  category. 

#16.  Concentrations  of  surrogates  (if 
applicable). 

Enter  the  concentration  of  surrogates  once 
spiked  into  the  sample  (i.e.,  final 
concentration). 

#17.  Recoveries  of  Surrogates  appropriate 
to  the  proposed  use  (if  applicable). 

Enter  the  summary  of  the  surrogate 
recovery  limits  and  attach  a  detailed  listing 
if  more  space  is  needed. 

#18.  Sample  Preparation. 

Enter  necessary  preliminary  treatments 
necessary,  e.g.,  digestion,  distillation  and/or 
extraction.  A  detailed  listing  may  be  attached 
if  more  space  is  needed. 

#19.  Clean-up  Procedures. 

Enter  necessary  intermediatory  steps 
necessary  prior  to  the  determinative  step 
(instrumental  analysis),  e.g.,  GPC,  copper 
sulfate.  alumina/Florisil  treatment,  etc. 

#20.  Method  Blank  Result. 

A  clean  matrix  (i.e.,  does  not  contain  the 
analytes  of  interest)  that  is  carried  through 
the  entire  analytical  procedure,  including  all 
sample  handling,  preparation,  extraction, 
digestion,  cleanup  and  instrumental 
procedures.  The  volume  or  weight  of  the 
blank  should  be  the  same  as  that  used  for 
sample  analyses.  The  method  blank  is  used 
to  evaluate  the  levels  of  analytes  that  may  be 
introduced  into  the  samples  as  a  result  of 
background  contamination  in  the  laboratory. 
Enter  the  analyte(s)  and  concentration 
measured  in  the  blank. 

#21.  Matrix  (reagent  water,  drinking  water, 
soil,  waste  solid,  air,  etc.). 

Refers  to  the  specific  sample  type  within 
the  broader  "Medium"  that  was  spiked,  e.g., 
for  the  Medium  "Hazardous  Waste,"  an 
example  matrix  spiked  as  part  of  the  initial 
demonstration  of  method  performance  might 
be  "solvent  waste".  For  wastewater  and 
drinking  water  methods,  the  term  "medium" 
is  replaced  with  "matrix". 

#22.  Spiking  System,  appropriate  to  the 
method  and  application. 

Enter  the  procedure  by  which  a  known 
amount  of  analyte(s)  ("spike")  was  added  to 
the  sample  matrix.  This  may  include  the 
solvent  that  is  employed  and  the  technique 
to  be  employed  (e.g.,  permeation  tube,  or 
volumetric  pipet  delivery  techniques  spiked 
onto  a  soil  sample  and  allowed  to  equilibrate 
one  day.  etc.).  Solid  matrices  are  often 
difficult  to  spike  and  considerable  detailed 
narrative  may  be  necessary  to  delineate  the 
procedure.  For  spikes  onto  aqueous  samples, 
generally  a  water  miscible  solvent  is 
specified. 

#23.  Spike  levels  (w/units  corresponding  to 
final  sample  concentration). 

Enter  the  amount  of  the  analyte(s) 
("spike")  that  was  added  to  the  sample 
matrix  in  terms  of  the  final  concentration  in 
the  sample  matrix.  For  wastewater  and 


drinking  water  methods,  initial  spikes,  also 
known  as  initial  precision  and  recovery  (IPR) 
standards,  will  be  performed  in  reagent 
water.  Using  reagent  water  will  allow  the 
comparison  of  IPR  spike  recoveries 
determined  with  the  modified  method 
against  IPR  criteria  specified  in  the  reference 
method  because  reference  method  IPR 
specifications  are  developed  from  reagent 
water  spikes. 

#24.  Source  of  spiking  material. 

Enter  the  organization  or  vendor  from 
which  the  "spiking"  material  was  obtained. 
This  should  include  specific  identification 
information,  e.g.,  lot#,  catalogue  number,  etc. 

#25.  Number  of  Replicate  Spikes. 

The  initial  demonstration  of  method 
performance  involves  the  analyses  of 
replicate  spikes  into  a  defined  sample  matrix 
category  #21.  Enter  the  number  of  such 
replicates.  In  general,  at  least  four  replicates 
should  be  prepared  and  analyzed 
independently. 

#26.  Precision  (analyte  by  analyte). 

Precision  is  a  measure  of  agreement  among 
individual  determinations.  Statistical 
measures  of  precision  include  standard 
deviation,  relative  standard  deviation  or 
per(»nt  difference. 

#27.  Bias  (analyte  by  analyte). 

Bias  refers  to  the  systematic  or  persistent 
distortion  of  a  measurement  process  which 
causes  errors  in  one  direction.  Bias  is  often 
measured  at  the  ratio  of  the  measured  value 
to  the  "true"  value  or  nominal  value.  Bias  is 
often  (erroneously)  used  interchangeably 
with  "acctiracy",  despite  the  fact  that  the  two 
terms  are  complementary,  that  is,  high 
"accuracy"  implies  low  "bias",  and  vice 
versa.  Enter  the  name  of  the  Bias  measure  (% 
recovery,  difference  frtim  true,  etc.),  the 
numeric  value  with  associated  units  for  each 
analyte  obtained  for  each  analyte  spiked  in 
the  initial  demonstration  procedure. 

#28.  Detection  Limit  (w/units:  analyte  by 
analyte). 

A  general  term  for  the  lowest  concentration 
at  which  an  analyte  can  be  detected  and 
identified.  There  are  various  measures  of 
detection  which  include  Limit  of  Deteaion 
and  Method  Detection  Limit.  Enter  the 
detection  measure  (e.g.,  "MDL")  and  the 
analytical  result  with  units  for  each  analyte 
in  the  matrix  (#21).  For  wastewater  and 
drinking  water  methods  MDL  requirements 
are  specified  at  40  CFR  136.4  and  141.27. 

#29.  Confirmation  of  Detection  Limit. 

In  addition  to  spikes  into  the  matrix  of 
interest  (#21)  it  may  be  beneficial  to  perform 
the  detection  measurements  in  a  clean 
matrix,  e.g.,  laboratory  pure  water.  Results  of 
the  spikes  in  the  clean  matrix  are  frequently 
available  in  the  Agency's  published  methods. 
Determining  MDLs  in  a  clean  matrix  using 
the  performance-based  method  will  allow  a 
comparison  to  the  MDLs  published  in  the 
Agency  methods. 

Also,  the  detection  limit  technique  may 
specify  specific  procedures  to  verify  that  the 
obtained  limit  is  correct,  e.g.,  the  "iterative 
process"  detailed  in  the  40  CFR  part  136, 
Appendix  B,  MDL  procedures. 

#30.  Quantitation  Limit  (w/units;  analyte 
by  analyte). 

The  lowest  concentration  that  the  analyte 
can  be  reported  with  sufficient  certainty  that 
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an  unqualified  numeric  value  is  reportable. 
Measures  of  Quantitation  limits  include  the 
Minimum  Level  (ML),  Interim  Minimum 
Level  (IML).  Practical  Quantitation  Level 
(PQL),  and  Limit  of  Quantitation  (LOQ). 
Enter  the  meastire  of  quantitation  limit,  and 
the  units  for  each  analyte. 

#31.  Qualitative  confinnation. 

Enter  all  relevant  criteria  used  for 
identification,  including  such  items  as: 
retention  time;  uae  of  a  second 
chromatographic  column:  use  of  second 
(different)  analytical  techniq«e;  spectral 
wavelengths:  and  ion  abundance  ratios.  If  the 
instrumental  techniques  for  the  modified 
method  are  similar  to  those  of  the  reference 
method,  use  the  reference  method  as  a  guide 
when  specifying  confirmation  criteria.  If  the 
list  of  criteria  is  lengthy,  attach  it  on  a 
separate  sheet,  and  enter  "see  attached"  for 
this  item. 

#32.  Frequency  (initial  Demonstration  to  be 
performed). 

Enter  the  frequency  that  the  initial 
demonstration  has  to  be  repeated,  e.g.,  with 
each  new  instrument  or  once  a  year,  which 
ever  is  more  frequent. 

#33-#34.  Other  Criteria. 

Enter  other  necessary  program/project 
specific  method  performance  categories.  For 
wastewater  and  drinking  water  methods. 
Categories  33  and  34  are  used  as  follows: 

#33.  Matrix  Spike/Matrix  Spike  Duplicate. 

Enter  the  percent  recoveries  of  analytes 
spiked  into  the  sample  matrix.  For  method 
modifications,  only  one  set  of  matrix  spike/ 
matrix  spike  duplicate  (MS/MSD)  samples 
are  required.  For  new  methods,  two  sets  of 
MS/MSD  samples  must  be  analyzed  to 
provide  sufficient  data  for  QC  acceptance 
criteria  development. 

#34.  Matrix  Spike/Matrix  Spike  Duplicate 
Relative  Percent  Deviation. 

Enter  the  calculated  relative  (wrcent 
deviation  between  the  MS  and  MSD  analyte 
recoveries. 
Signatures: 

The  name,  signature  and  date  of  each 
analyst  involved  in  the  initial  demonstration 
of  method  performance  is  to  be  provided  at 
the  bottom  of  the  check  sheet 

Continuiiig  Demonstretion  of  Capability 
Checklist 

The  process  by  which  a  laboratory 
documents  that  their  previously  established 
performance  of  an  analytical  procedure 
continues  to  meet  performance  specifications 
as  delineated  in  this  checklist 

#1.  Method  Blank. 

A  clean  matrix  (i.e.,  one  that  does  not 
contain  the  analytes  of  interest)  that  is 
carried  through  the  entire  analytical 
procedure,  including  all  sample  handling, 
preparation,  extraction,  digestion,  cleanup 
ancl  instrumental  procedures.  The  volume  or 
weight  of  the  blanx  should  be  the  same  as 
that  used  for  sample  analyses.  The  method 
blank  is  used  to  evaluate  the  levels  of 
analytes  that  may  be  introduced  into  the 
samples  as  a  result  of  background 
contamination  in  the  laboratory.  Enter  the 
analyte(s)  and  concentration  measured  in  the 
blank. 

#2.  Concentrations  of  calibration  standards 
used  to  verify  working  range,  where 
applicable  (include  units). 


The  range  of  the  concentrations  of 
materials  used  to  confirm  the  established 
relationship  between  the  response  of  the 
measurement  system  and  analyte 
concentration.  This  range  must  bracket  any 
action,  decision  or  regulatory  limit.  In 
addition,  this  range  must  include  the 
concentration  range  for  which  sample  results 
are  measured  and  reported  (when  samples 
are  measured  after  sample  dilution/ 
concentration).  Enter  the  concentrations  of 
the  calibration  standards. 

#3.  Calibration  Verification. 

A  means  of  confirming  that  the  previously 
determined  calibration  relationship  still 
holds.  This  process  typically  involves  the 
analyses  of  two  standards  with 
concentrations  which  bracket  the 
concentrations  measured  in  the  samplefs). 
Enter  the  procedure  to  be  used  to  verify  the 
calibration  and  the  results  obtained  for  each 
analyte. 

#4.  Calibration  check  standard. 

A  single  analytical  standard  introduced 
intp  the  instrument  as  a  means  of 
establishing  that  the  previously  determined 
calibration  relationship  still  holds.  Enter  the 
concentrations  and  result  for  each  analyte. 

#5.  External  QC  sample  (where  applicable). 

Enter  the  results  of  analyses  for  reference 
material  (e.g..  Qualify  Control  samples/ 
ampules)  from  a  source  different  from  that 
used  to  prepare  calibration  standards  (where 
applicable).  Enter  the  concentration,  as  well 
as,  the  soun»  of  this  material.  This 
performance  category  is  of  particular 
importance  if  Performance  Evaluation  studies 
are  not  available  for  the  analytes  of  interest 

#6.  Performance  Evaluation  studies 
performed  for  analytes  of  interest,  where  • 
available  (Last  study  sponsor  and  title:  Last 
study  number:). 

Several  EPA  Programs  conduct  periodic 
performance  evaluation  (PE)  studies.  Other 
organizations,  outside  of  the  Agency,  also 
conduct  such  studies.  Enter  the  sponsor,  title, 
and  date  of  the  most  recent  study  in  which 
the  performance-based  method  was  applied 
to  the  matrix  of  interest  For  the  PerfcHinance- 
l>ased  method  to  be  acceptable  the 
performance  on  such  studies  must  be  "fiilly 
successful",  i.e.,  within  the  study  QC 
acceptance  criteria. 

#7.  List  of  analytes  for  which  results  were 
"not  acceptable"  in  PE  study. 

#8.  Surrogate  Compounds  used  (if 
applicable). 

Surrogates  may  be  added  to  samples  prior 
to  preparation,  as  a  test  of  the  entire 
analytical  procedure.  These  compounds  are 
typically  brominated.  fluorinated  or 
isotopically  labeled  compounds,  with 
structural  similarities  to  the  analytes  of 
interest.  They  are  compounds  not  expected  to 
be  present  in  environmental  samples. 
Surrogates  are  often  used  in  analyses  bx 
(Hganic  analytes.  Enter  the  names  of  the 
surrogate  compounds  in  this  performance 
category. 

#9.  Concentration  of  surrogates  (if 
applicable). 

Enter  the  concentration  of  surrogates  once 
spiked  into  the  sample  (i.e..  final 
concentration),  with  units. 

#10.  Recoveries  of  Surrogates  appropriate 
to  the  proposed  use  (if  applicable). 


Enter  the  simimary  of  the  surrogate 
recovery  limits  and  attached  a  detailed  listing 
(each  surrogate  compound),  if  more  space  is 
needed. 

#11.  Matrix  (reagent  virater.  drinking  water, 
soil,  waste  solid,  air,  etc.). 

Refers  to  the  specific  sample  type  within 
the  tffoader  "Mediimi"  that  was  spiked,  e.g., 
for  the  Medium  "Hazardous  Waste,"  an 
example  matrix  spiked  as  part  of  the  initial 
demonstration  of  method  performance  might 
be  "solvent  waste". 

#12.  Matrix  Spike  Compounds. 

In  preparing  a  matrix  spike  a  kno%vn 
amount  of  analyte  is  added  to  an  aliquot  of 
a  real-world  sample  matrix.  This  aliquot  is 
analyzed  to  help  evaluate  the  effects  of  the 
sample  matrix  on  the  analytical  procedure. 
Matrix  spike  results  are  typically  used  to 
calculate  recovery  of  analytes  as  a  measure  of 
bias  for  that  matrix.  Enter  the  analytes 
spiked. 

#13.  Matrix  Spike  Concentrations  (w/units 
corresponding  to  final  sample  concentration). 

Enter  the  amount  of  the  analyteis) 
("spike")  that  was  added  to  the  sample 
matrix  in  terms  of  the  final  concentration  in 
the  sample  matrix. 

#14.  Recovery  of  Matrix  Spike  (w/units). 

The  ratio  of  the  standard  deviation  of  a 
series  of  at  least  three  measurements  to  the 
mean  of  the  measurements.  Tliis  value  is 
often  expressed  as  a  {percentage  of  the  mean. 

Note:  Some  programs/ projects  have 
utilized  matrix  spike  duplicates  (a  separate 
duplicate  of  the  matrix  spike)  to  help  verify 
the  matrix  spike  result  and  to  provide 
precision  data  for  analytes  which  are  not 
frequently  found  in  real-world  samples,  Le., 
duplication  of  non-detects  provides  little 
information  concerning  the  precision  of  the 
method. 

#15.  Qualitative  identificabon  criteria 
used. 

Enter  all  relevant  criteria  used  for 
identification,  including  such  items  as 
retention  times,  spectral  wavelengths,  ion 
abundance  ratios.  If  the  instrumental 
techniques  for  the  Performance-based 
method  are  similar  to  the  reference  method, 
use  the  reference  method  as  a  guide  when 
specifying  identification  criteria.  If  the  list  of 
criteria  is  lengthy,  attach  it  on  a  separate 
sheet  and  enter  "see  attached"  for  this  item. 

#16.  Sample  Preparation. 

Enter  necessary  preliminary  treatments 
necessary,  e.g.,  digestion,  distillation  and/or 
extraction.  A  detailed  listing  may  be  attached 
if  more  space  is  needed. 

#17.  Gean-up  Procedures. 

Enter  intermediatory  steps  necessary  to 
prior  to  the  determinative  step  (instrumental 
analysis),  e.g..  GPC  copper  sulfate,  alumina/ 
florisil  treatment,  etc 

#18.  Confirmation. 

Qualitative  identification  criteria  used. 
Enter  all  relevant  criteria  used  for 
identification,  including  siich  items  as: 
retention  time;  use  of  second 
chromatographic  column;  use  of  second 
(different)  analytical  technique;  spectral 
wavelengths,  ion  abundance  rations.  If  the 
instrumental  techniques  for  the  Performance- 
based  method  are  similar  to  the  refierence 
method,  use  the  reference  method  as  a  guide 
when  specifying  confirmation  criteria.  If  the 
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list  of  criteria  is  lengthy,  attach  it  on  a 
separate  sheet,  and  enter  "see  attached"  for 
this  item. 

#19-20.  Other. 

Enter  other  necessary  program/project 
specific  method  performance  categories. 
Signatures: 

The  name,  signature  and  date  of  each 
analyst  involved  in  the  continuing 
demonstration  of  method  performance  is  to 
be  provided  at  the  bottom  of  the  checklist. 

Appendix  F  to  Part  136— Guidelines  and 
Fonnat  for  Methods  to  be  Proposed  at  40 
CFR  Part  138  or  Part  141 

This  appendix  has  been  prepared  to 
promote  consistency  among  analytical 
methods  and  to  streamline  the  method 
promulgation  process.  The  elements  in  this 
appendix  are  mandatory  for  all  methods 
proposed  for  approval  at  40  CFR  part  136  or 
141.  The  appendix  has  four  sections.  The 
first  section  specifies  standard  elements  that 
must  be  included  in  the  method,  the  second 
section  specifies  the  required  method  format, 
the  third  section  specifies  conventions  to  be 
used  when  preparing  the  method,  and  the 
fourth  section  specifies  the  required  method 
content. 

1.0  Elements 

1.1  Cover  Page 

For  methods  submitted  to  EPA  from  other 
organizations  or  individuals,  no  cover  page  is 
reauired.  Prior  to  method  publication.  EPA 
will  prepiare  the  cover  page  in  the  standard 
EPA  format.  The  cover  page  will  use  black 
ink  on  white  or  colored  paper  stock  and  may 
include  a  cover  graphic  that  illustrates  the 
method. 

EPA  will  assign  a  three-  or  four-digit 
method  number  that  correlates  with  the  EPA 
method  series  to  which  the  method  belongs. 
The  method  number  is  included  as  the  first 
part  of  the  method  title  on  the  cover  page. 

1.2  Title  Page 

There  are  two  types  of  title  page:  a  title 
page  prepared  by  an  organization  or 
individual  that  is  submitting  a  method  to 
EPA.  and  the  final  title  page  that  appears  in 
the  EPA-published  method. 

1.2.1    Individuals  or  organizations 
submitting  methods  to  EPA  should  include 
the  following  information  on  the  title  page  of 
the  method:  Method  title.  Date,  and 
Sponsoring  organization  with  address  and 
telephone  number. 

1.2.1.1    When  titling  the  method,  use  a 
concise  title  that  cites  (in  sequence)  the 
particular  analyte(s)  or  property  being 
determined,  the  type  of  sample  or  sample 
matrix(ces)  to  which  the  method  is 
applicable,  as  appropriate,  and  the 
determinative  technique  or  instrumentation. 
Apply  the  following  guidelines  in  titling 
methods: 

1.2.1.1.1  If  the  method  applies  to 
numerous  matrices  (such  as  water,  soil, 
sediment,  sludge,  tissue,  and  others),  it  may 
not  be  practical  to  include  matrices  in  the 
title.  However,  if  the  method  applies  to  a 
single  matrix  or  a  limited  number  of 
matrices,  the  matrixlces)  should  be  specified 
in  the  title. 

1.2.1.1.2  If  the  method  is  used  to 
determine  a  number  of  analytes  or  properties. 


analjrtes  or  properties  can  be  named  as  a 
group  (e.g.,  trace  elements),  and  the  names  of 
specific  analytes  or  properties  omitted. 

1.2.1.1.3  Avoid  the  use  of  the  terms 
"analysis  of..."  or  "determination  of..."  in 
method  titles,  since  these  terms  are 
understood  within  the  context  of  the  term 
"method." 

1.2.1.1.4  Method  titles  should  use 
abbreviations  or  acronyms  for  bmiliar  parts 
of  the  method  title,  e.g..  HRGC/HRMS.  The 
acronym  or  abbreviation  should  be  defined  at 
first  use  in  the  method.  Examples  of  suitable 
method  titles  are:  "Mercury  in  Water  by 
Oxidation,  Purge  and  Trap,  and  Cold  Vapor 
Atomic  Fluorescence  Sjiectrometry"  and 
"Tetra-through  Octa-Chlorinated  Dioxins  and 
Furans  by  Isotope  Dilution  HRGC/HRMS". 

1.2.1.2    For  a  methods  manual,  use  a  title 
that  identifies  the  category  of  methods 
included  in  the  manual.  Examples  of  suitable 
methods  manual  titles  are:  "Analytical 
Methods  for  Pulp  and  Paper  Industty 
Wastewater"  and  "Analytical  Methods  for 
the  Determination  of  Pollutants  in 
Pharmaceutical  Manufacturing  Industry 
Wastewater'. 

1.2.2    Before  publishing  the  method.  EPA 
will  generate  a  title  page  that  mimics  the 
cover  page  (excluding  any  cover  graphics). 

11.3    Acknowledgments 

Acknowledgments  should  identify  the 
author  and  editor,  and  provide  credit  to 
researchers,  pwer  reviewers,  and 
organizations  or  individuals  that  contributed 
directly  and  substantively  in  the 
development  and  writing  of  the  method. 
These  acknowledgments  are  independent  of 
references  listed  at  the  end  of  the  method. 

1.4  Disclaimer 

The  disclaimer  may  appear  on  the  same 
p»age  with  the  acknowledgments  or  may  be  on 
the  page  following  the  acknowledgments.  It 
may  contain  one  or  more  disclaimer 
statements.  All  disclaimers  should  include 
the  following  statement:  "The  mention  of 
trade  names  or  commercial  products  does  not 
constitute  endorsement  or  recommendation 
for  use." 

The  disclaimer  may  not  state  explicitly  or 
imply  that  EPA  has  granted  any  approv^  of 
the  method.  Once  the  method  has  been 
validated  and  submitted  to  EPA  for  proposal, 
however,  the  following  statement  may  be 
included:  "This  method  has  been  submitted 
to  the  U.S.  Environmental  Protection  Agency 
for  use  in  EPA's  water  programs  but  has  not 
been  approved  for  use  by  EPA." 

For  draft  methods,  include  the  following 
statement:  "This  method  is  in  draft  form.  It 
has  not  been  released  by  the  U.S. 
Environmental  Protection  Agency  and  should 
not  be  construed  as  an  Agency-endorsed 
method.  It  is  being  circulated  for  comments 
on  its  technical  merit." 

When  preparing  the  method  for  proposal  at 
40  CFR  part  136  or  141,  EPA  will  edit  the 
disclaimer  to  cite  the  Agency  review  process 
that  the  method  has  undergone. 

1 . 5  Table  of  Contents 

A  table  of  contents  is  required  for  methods 
manuals  and  is  recommended  for  single 
methods  that  exceed  25  pages  in  length.  The 
table  of  contents  should  cite  the  titles  and 


page  numbers  of  all  first-and  second-order 
headings  (see  section  2.9  of  this  appendix) 
and  all  tables  and  figures. 

1.6  Introduction 

In  the  introduction,  provide  background  on 
the  method,  describe  the  purpose  of  the 
method,  and  include  a  summary-level 
description  of  the  method. -Identify  the  name, 
organization,  address,  and  telephone  number 
to  contact  for  questions  regarding  the 
method. 

When  preparing  the  validated  method  for 
submission  to  EPA  for  proposal  at  40  CFR 
part  136  or  141.  include  th^following 
instructions  at  the  end  of  the  introduction: 

Questions  concerning  this  method  or  its 
application  should  be  addressed  to:  W.  A. 
Telliard,  USEPA  Office  of  Water,  Analytical 
Methods  Staff,  Mail  Code  4303. 401  M  Street, 
S.W.,  Washington.  DC  20460,  202/260-7120. 

Requests  for  additional  copies  of  this 
publication  should  be  directed  to:  Water 
Resource  Center,  Mail  Code  RC-4100,  401  M 
Street.  SW.,  Washington,  DC  20460.  202/260- 
7786. 

1 . 7  Notice  of  Performance-based  Method 

All  methods  prepared  should  be 
{jerformance-based  and  should  contain  the 
following  notice  on  a  separate  page  directly 
preceding  the  body  of  the  method:  "Note: 
This  method  is  performance-based.  The 
laboratory  is  permitted  to  modify  or  omit  any 
step  or  procedure,  provided  that  all 
performance  requirements  set  forth  in  this 
method  and  in  the  applicable  regulations  at 
40  CFR  parts  136  and  141  are  met  The 
laboratory  may  not  omit  any  quality  control 
analyses.  The  terms  "shall,"  "must,"  and 
"may  not"  indicate  steps  and  procedures 
required  for  producing  reliable  results.  The 
terms  "should"  and  "may"  indicate  optional 
steps  that  may  be  modified  or  omitted  if  the 
laboratory  can  demonstrate  that  the  modified 
method  produces  results  equivalent  or 
superior  to  results  produced  by  this  method." 

1.8  Body  of  Method 

The  body  of  the  method  must  be  presented 
in  the  EMMC  format.  See  Section  4.0  of  this 
appendix  for  a  detailed  description  of  this 
format. 

2.0  Format 

2.1  Page  Numbering 

Page  numbers  should  appear  in  the  bottom 
center  of  the  page.  For  methods  prepared 
double-sided,  page  nimibers  may  appear  on 
the  outside  bottom  comer  of  the  page  (i.e.,  on 
the  bottom  right  for  right-hand  pages  and  on 
the  bottom  left  for  left-hand  pages).  2.1.1 
Numbering  front  matter — Number  the  front 
matter  (i.e..  everything  preceding  the  body  of 
the  method)  consecutively  using  lower-case 
Roman  numerals.  The  numerals  should 
appear  on  the  bottom  of  each  page  of  the 
front  matter,  except  for  the  cover  and  title 
pages.  The  cover  page  is  unnumbered.  The 
title  page  holds  the  place  of  page  i,  but  the 
numeral  is  not  displayed. 

2.1.2    Numbering  body  of  method — 
Number  the  body  of  the  method 
consecutively  with  Arabic  numerals  on  the 
bottom  of  each  page,  starting  with  the 
number  1. 


2.2  Method  Identification 

2.2.1  The  method  introduction  page(s) 
should  contain  a  header  that  identifies  the 
method  number  and  revision  number  or 
letter.  The  first  page  of  the  body  of  the 
method  (preceding  1.0  Scop)e  and 
Application)  should  start  with  the  method 
number  and  title  in  the  top  center  of  the  page 
with  no  header.  Each  pursuant  page  of  the 
method  should  contain  a  header  that 
identifies  the  method  number  and  revision 
number  or  letter.  The  header  also  must  be 
separated  from  the  main  body  of  the  method 
by  a  horizontal  line  running  the  width  of  the 
page. 

2.2.2  If  the  method  was  assigned  a  non- 
EPA  method  number  during  its  development 
and  validation,  when  preparing  the  method 
for  submission  to  EPA  for  proposal  at  40  CFR 
part  136  or  141,  edit  the  header  to  reflect  the 
method  number  assigned  by  EPA  (i.e.. 
Method  1664). 

2.3  Method  Date 

The  date  of  the  method  (month  and  year) 
should  appear  on  the  bottom  of  each  page  of 
the  method. 

2.4  Font 

For  text,  use  an  11 -point  Times  Roman  font 
(typeface).  For  first-order  headings,  use  a 
bold,  14-point  Univers  font.  For  section 
numbering,  use  a  bold,  12-point  Univers  font. 
For  headers  and  footers,  use  an  italics,  9- 
point  Univers  font.  Univers  or  Times  Roman 
fonts  may  be  used  in  tables  as  appropriate. 
If  Univers  is  unavailable,  Helvetica  may  be 
substituted. 

2.5  Margins 

Left  and  right  margins  should  be  one  inch. 
The  header  should  be  0.5  inch  from  the  top 
of  the  page,  with  the  text  starting  one  inch 
from  the  top  of  the  page.  The  page  number 
should  app>ear  0.5  inch  irom  the  bottom  of 
the  ptage.  with  the  text  starting  one  inch  from 
the  bottom  of  the  page. 

2.6  Justification 

Use  left  justification  for  text.  This  results 
in  a  ragged-right  margin. 

2.7  Line  Spacing 

The  method  should  be  single-spaced.  (If 
preferred,  1.1  line  spacing  can  be  used  to 
enhance  readability.)  One  blank  line  should 
appear  between  each  paragraph  and  section. 

2.8  Method  Sections 

Each  method  must  contain  the  sections 
given  in  the  EMMC  method  format.  See 
Section  4.0  for  a  detailed  description  of  this 
format  If  a  section  does  not  apply  to  a 
particular  method,  include  the  section  with 
a  statement  that  it  is  not  applicable  to  that 
method. 

2.9  Section  Headings  and  Numbering 

Use  the  Modified  Decimal  Numbering 
(MDN)  system  to  organize  material  presented 
in  methods  and  methods  manuals.  In  this 
system,  each  method  section  and  subsection 
is  assigned  a  unique  number  that  shows  the 
relationship  of  a  specific  section/ subsection 
to  all  previous  sections/subsections  and 
allows  for  easy  reference.  This  numbering 
system  is  used  in  this  document. 

The  first-order  headings  are  the  17  sections 
identified  in  Section  4.  starting  with  "1.0 


Scope  and  Application".  First-order  headings 
must  appear  on  a  separate  line,  with  a  blank 
line  appearing  between  the  heading  and  the 
section  text.  Subsections  are  numbered  and 
may  or  may  not  have  a  heading  preceding  the 
text  Second-order  headings  or  sections  are 
numbered  1.1, 1.2, 1.3, 1.4,  etc.  Third-order 
headings  or  sections  are  numbered  1.1.1, 
1.1.2, 1.1.3,  etc.  Fourth-order  headings  or 
sections  are  numbered  1.1.1.1, 1.1.1.2, 
1.1.1.3,  etc. 

Do  not  nimiber  beyond  the  fourth-order 
heading  or  section.  If  additional  subdivisions 
are  necessary,  use  (a),  (b).  (c),  etc.  to  identify 
further  divisions.  Use  of  subdivisions  below 
the  fourth-order  heading  or  section  should  be 
avoided  where  possible  by  organizing  the 
material  differently. 

2.10  Indentation 

First-order  headings  should  appear  flush 
left.  Each  subsequent  order  heading  should 
be  block-indented  to  align  with  the  text  of  the 
previous  order  heading.  This  indentation 
method  is  illustrated  in  this  document. 

2.11  Electronic  Submission 

Methods  and  methods  manuals  must  be 
prepared  and  submitted  to  EPA  in  both 
hardcopy  and  electronic  formats. 

2.11.1  Hardcopy  methods  should  be 
produced  in  black  type  on  white  or  off-white 
recycled  paper  and  printed  or  copied  double- 
sided. 

2.11.2  Electronic  methods  must  be 
submitted  in  machine-readable  format,  either 
ASai  or  Agency  standard  (Novell 
WordPerfect®  6.1  or  later). 

2.11.3  To  enable  anyone  accessing  a 
method  electronically  to  be  certain  they  have 
retrieved  the  entire  section  or  method 
accessed,  include  a  "section  end"  notice  at 
the  end  of  each  first-order  section.  This  is 
illustrated  as  follows: 

2.12  References  ^ 

Use  the  following  format  for  order,  content, 
and  punctuation  when  listing  references. 

2.12.1  Books — author's  name  or  names 
(initials  last),  title  of  book  (underline,  period, 
no  quotation  marks),  name  of  publisher, 
address  of  publisher  (city  and  state),  year  of 
publication,  and  page  number,  if  applicable 

2.12.2  Magazines  and  Journals — author's 
name  or  names  (initials  last),  "title  of  pap>er" 
(quotation  marks,  comma),  volume  number, 
issue  number  (this  may  be  omitted  if  the 
journal  page  numbers  are  continuous 
throughout  the  volume),  date  of  publications, 
and  page  numbers.  Example:  Jones,  J. J.,  and 
Smith,  R.R.,  "Correlation  of  Brinell  Hardness 
and  Tensile  Strength,  Materials  in  Design 
Engineering.  Vol.  10,  No.  2,  February  1958, 
pp.  52-67. 

2.12.3  Proceedings,  Transactions, 
Reports,  Bulletins,  etc. — author's  name  or 
names  (initials  last),  "title  of  paper"  (in 
quotation  marks),  name  of  publication 
(underline,  no  quotation  marks,  comma), 
name  of  publisher,  volume  number,  if  any 
date  of  publication,  and  page  numbers. 

2.12.4  Symposium  Volumes  or  Other 
Books  Comprising  Collections  of  Papers — 
Follow  style  for  fooks.  above  and  add  title 
of  paper,  in  quotes,  after  author's  name. 

2.12.5  Patents — patent  number  and  data. 

2.12.6  EPA  methods— Method  number 
and  name.  EPA  report  nimiber,  U.S. 


Environmental  Protection  Agency,  laboratory 
and/or  office,  location,  date. 

3.0  Conventions 

3.1  Capitalization.  Italics,  Underlining,  and 
Boldface 

3.1.1  Capitalization 

3.1.1.1  For  first-order  headings 
(numbered  1.0,  2.0,  3.0,  etc),  use  initial 
capitalization  of  major  words. 

3.1.1.2  For  second-,  third-,  or  fourth-order 
headings,  capitalize  the  first  word  of  the 
heading  only. 

3.1.2  Italics — Italicize  words  or  blocks  of 
text  for  emphasis.  Equations  and  notes 
interspersed  in  the  text  also  should  be 
italicized. 

3.1.3  Underlining — Underline  words  that 
are  defined  in  the  Definitions  section  (or 
glossary).  Use  underlining  in  tables  as 
appropriate  for  clear  presentation  of  material. 
Do  not  use  underlining  for  emphasis;  use 
italics  instead  but  avoid  overuse  of  emphasis. 

3.1.4  Boldfece — Boldface  the  following 
items: 

3.1.4.1  The  method  number  and  title  on 
the  cover  page,  title  page,  and  page  1  of  the 
method. 

3.1.4.2  Acknowledgments,  Disclaimer, 
and  Introduction  headings. 

3.1.4.3  First-order  headings. 

3.1.4.4  Section  numbering. 

3.1.4.5  Equation  numbers. 

3.1.4.6  The  word  "Note:"  preceding  text 
notes. 

3.2  Punctuation 

3.2.1  Always  use  a  comma  after  the 
second  to  last  entry  in  a  series. 

3.2.2  A  dash  may  be  used  between  a 
subheading  and  text  that^irectly  follows  the 
subheading.  There  should  be  no  blank  space 
before  or  after  the  dash,  e.g..  "Matrix 
Spikes — ^The  laboratory  must  spike..." 

3.2.3  As  a  general  rule,  use  a  hyphen  in 
compound  modifiers  to  avoid  ambiguity,  e.g., 
1-L  flask.  (In  some  cases,  the  hyphen  can  be 
left  out  without  ambiguity,  e.g.,  toxic 
chemical  waste.)  Do  not  use  a  hyphen  after 
an  adverb  ending  in  "ly,"  e.g.,  comjnonly 
accepted  practice. 

3.2.4  Bullets  are  not  to  be  used  in  the 
body  of  the  method.  If  used  in  introductory 
material,  the  text  following  the  bullet  should 
start  with  a  capital  letter.  Short  bullets  do  not 
require  periods  at  the  end;  long  (multiple- 
line)  bullets  do.  Semicolons  or  conunas 
should  not  be  used  after  bulleted  text 

3.3  Footnotes 

Use  footnotes  only  in  tables.  Footnotes 
should  be  designated  with  numbers  or  lower 
case  letters  in  superscript,  and  should  appear 
below  the  body  of  the  table. 

3.4  Text  Notes 

Notes  may  be  used  within  the  text  to 
highlight  important  information  regarding 
use  of  the  method.  Use  a  maigin-to-margin 
line  across  the  page  both  preceding  and 
following  the  note  to  set  it  off  fit>m  the  text. 

3.5  Equations 

Equations  should  be  numbered  Equation  1, 
Equation  2,  etc.,  consecutively  as  they  appear 
in  the  text  Use  a  margin-to-margin  line 
across  the  page  both  preceding  and  following 
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the  equation  to  set  it  off  from  the  text. 
Equations  should  be  presented  in  italics.  The 
equation  is  followed  by  "where:"  and  a  list 
of  terms  used  in  the  equation  (e.g. ,  where:  n 
=  number  of  samples,  x  =  cnncentration  in 
each  sample). 

3.6  Tables  and  Figures 

Tables  and  figures  appear  in  Section  17.0. 

3.6.1  Number  tables  and  figures 
consecutively  with  Arabic  numerals,  and 
give  each  a  title  that  is  complete  and 
descriptive. 

3.6.2  In  table  column  headings,  specify 
the  quantity  being  tabulated,  followed  by  the 
units  of  measiirement  shown  in  p)arentheses. 
For  example,  "Amount  spiked  ()ig/L)". 

3.6.3  Place  table  and  figure  titles  above 
the  information  presented. 

3.6.4  Figures  may  be  enclosed  in  a  box  if 
desired. 

3.7  Trademarks 

3.7.1  Avoid  the  use  of  trademarks  or 
brand  names  whenever  possible.  For 
examples,  use  the  term  "borosilicate  glass" 
rather  than  the  trademarks  Pyrex  or  Kimax; 
use  "fluoropolymer"  rather  than  Teflon.  (See 
Section  4.6.4.) 

3.7.2  When  a  trademark  or  brand  name  is 
used,  capitalize  it 

3.8  Text  References 

Text  references  are  references  to  other 
locations  within  the  method,  not  references 
to  any  outside  source.  References  to  other 
sources  appear  in  Section  16.0.  Cto  not 
incorporate  essential  information  into  the 
method  by  referring  to  another  method. 

In  the  method  text,  refer  to  other  sections 
of  the  method  capitalizing  the  word 
"Section."  Section  references  should  appear 
in  parentheses  at  the  end  of  the  phrase  or 
sentence  to  which  the  reference  applies,  for 
example.  (Section  9.6). 

3.9  Units.  Symbols,  Abbreviations,  and 
Acronyms 

3.9.1  Units  and  symbols  from  the 
international  metric  system  (SI,  from  the 
French  name.  Le  Systeme  International  des 
Unites)  are  to  be  used.  SI  is  based  on  seven 
basic  units  that  are  dimensionally 
independent.  The  SI  unit  of  time  is  the 
second  (symbol  =  s)  which  should  be  used 
if  practical.  The  SI  unit  of  volume  is  the 
cubic  meter  (symbol  =  m^)  but  the  Spectral 
name  liter  (symbol  =  L)  can  be  used  for 
liquids  and  gases.  Although  the  SI  unit  for 
mass  is  kilogram  (symbol  =  kg),  the  use  of 
gram  (g)  wi^  or  without  prefixes  is 
appropriate. 

3.9.2  Symbols,  not  abbreviations,  should 
be  used  for  units.  Symbols  are  not  followed 
by  a  period  except  when  used  at  the  end  of 

a  sentence.  Unit  symbols  are  written  in  lower 
case  except  for  the  symbol  for  liter  (L)  or 
where  the  unit  name  was  derived  from  a 
proper  name,  such  as  Pa,  from  Pascal.  When 
a  quantity  is  expressed  as  a  numerical  value 
and  a  unit  symbol,  a  space  should  be  left 
between  them,  except  between  the  number 
and  symbol  for  degree  Celsius  (e.g.,  20*^)  and 
for  degree,  minute,  and  second  of  plane 
angle. 

3.9.3  Use  commonly  accepted  acronyms 
and  abbreviations  in  text  and  tables.  An 
acronym  is  a  word  formed  frtim  the  first  or 


first  few  letters  of  other  words;  everything 
else  is  an  abbreviation.  In  many  cases,  an 
acronym  or  abbreviation  is  more  readily 
identifiable  than  its  narrative  counterpart. 
Always  spell  out  the  term  the  first  time  it  is 
used  and  follow  it  with  the  acronym  or 
abbreviation  shown  in  parentheses,  e.g., 
material  safety  data  sheet  (MSDS).  relative 
percent  diffierence  (RPD),  or  United  States 
Enviroiunental  Protection  Agency  (EPA). 
Acronyms  and  nearly  all  abbreviations  have 
no  {}eriods  or  spaces  between  letters.  As 
depicted  in  these  examples,  although  the 
acronym  or  abbreviation  is  capitalized,  the 
narrative  version  of  it  is  not  capitalized 
unless  it  is  a  proper  name  such  as  a 
government  agency,  society,  or  association. 
Once  an  acronym  or  abbreviation  is 
introduced  in  this  manner,  use  only  the 
acronym  or  abbreviation  subsequently. 

3.9.4    When  a  long  word  or  phrase  for 
which  there  is  no  standard  acronym  or 
abbreviation  is  used  frequently,  it  may  be 
replaced  by  an  acronym  or  abbreviation  that 
is  explained  when  it  first  occurs.  For 
example,  relative  centrifugal  force  (RCF). 

3.10  Numerals 

3.10.1  Spell  out  single-digit  numbers  (one 
through  nine),  with  the  following  exceptions: 

3.10.1.1  Use  numerals  when  the  quantity 
is  partly  fractional,  e.g.,  1.15,  V/z. 

3.10.1.2  Use  numerals  when  the  number 
is  followed  by  a  unit  symbol,  e.g.,  1  m.  9%, 
3  ppm.  In  the  method  text,  units  should  be 
spelled  out,  so  the  numbers  one  through  nine 
associated  with  the  units  would  be  spelled 
out  also  (e.g.,  one  meter,  nine  percent,  three 
parts  per  million). 

3.10.1.3  Use  numerals  to  identify 
equations  and  tables  (e.g..  Equation  2.  Table 
5). 

3.10.1.4  In  sentences  containing  multiple 
numbers,  if  some  nimibers  must  be  numerals, 
use  numerals  for  all  (e.g.,  2  tests  and  16 
weighings). 

3.10.2  Use  numerals  for  multiple-digit 
numbers  (10  and  above),  with  the  following 
exceptions: 

3.10.2.1  Do  not  begin  a  sentence  with  a 
numeral.  When  the  numeral  is  spelled  out, 
also  spell  out  the  unit  following  (e.g..  One 
gram  is  usually  sufficient.) 

3.10.2.2  Spell  out  round  numbers  that  are 
used  in  an  indefinite  sense  (e.g.,  a  hundred 
feet  or  so). 

3.10.3  When  a  number  is  used  as  an 
adjective,  insert  a  hyphen  between  the 
number  and  the  unit  symbol  (e.g.,  100-mL 
volumetric  flask,  1-L  sample). 

3.10.4  When  writing  decimal  numbers  of 
value  less  than  one.  place  a  zero  before  the 
decimal  point  (e.g.,  0.45  g). 

3. 1 0. 5  Do  not  point-off  numbers  of  four 
figures  (1234)  except  in  tables  when  they 
occur  in  a  column  containing  numbers  of 
more  than  four  figures.  Point-off  numbers  of 
more  than  four  figures,  using  commas  with 
no  spaces  (e.g.,  1.325,000). 

3.10.6  In  expressing  ranges  and  ratios  in 
text,  use  1  to  10  or  1:10,  not  1-10.  A  hyphen 
may  be  used  for  ranges  in  tables. 

3.11  Significant  Digits 

Handle  numbers  with  careful  regard  for 
correspondence  between  the  data  accuracy 
and  the  given  number  of  digits.  The  number 


of  significant  digits  should  neither  sacrifice 
nor  exaggerate  accuracy. 

3.11.1  Any  digit  that  is  necessary  to 
define  the  specific  value  or  quantity  is 
significant  and  should  be  used.  For  example, 
when  measured  to  the  nearest  1  m.  a  distance 
may  be  157  m.  which  has  three  significant 
figures;  when  measured  to  the  nearest  0.1  m. 
the  distance  may  be  157.4  m.  which  has  four 
significant  figures. 

3.11.2  When  adding  or  subtracting 
numbers  with  different  degrees  of  precision, 
the  answer  should  contain  no  digits  farther 
to  the  right  than  the  least  precise  number. 
Numbers  should  first  be  rounded  to  one  digit 
farther  to  the  right  than  that  of  the  least 
precise  number.  The  answer  is  then  rounded 
to  the  same  number  of  significant  figures  as 
the  least  precise  number. 

3.11.3  For  multiplication  and  division, 
the  product  or  quotient  should  contain  no 
more  significant  figures  than  are  contained  in 
the  number  with  the  fewest  significant 
figures. 

3.11.4  Examples  to  distinguish  the 
addition/subtraction  and  multiplication/ 
division  rules  are: 

Addition:  113.2-*-1.43=:114.63,  roimded  to 

114.6 
Subtraction:  113.1  - 1.43=111,77.  rounded  to 

111.8 
Multiplication:  113.2x1.43=161.876,  rounded 

to  162 
Division:  113.1+1.43=79.16,  rounded  to  79.2 

Note:  The  product  and  quotient  above 
should  contain  only  three  significant  figures 
because  the  number  1.43  contains  only  three 
significant  figures.  The  above  sum  and 
difference,  however,  contain  four  significant 
figures,  because  digits  that  occur  to  the  right 
of  the  last  significant  in  the  least  precise 
number  are  rounded. 

3.12  Order  of  Magnitude 

Zeros  may  be  used  to  indicate  a  specific 
value  or  to  indicate  the  order  of  magnitude 
of  a  number.  For  example,  in  the  number 
203,185,000,  representing  population 
rounded  to  thousands,  the  first  six  digits  are 
significant.  The  last  three  digits  are  zeros  that 
indicate  the  order  of  magnitude. 

3.13  Rounding 

3.13.1  When  the  first  digit  discarded  is 
less  than  five,  the  last  digit  retained  is  not 
changed. 

3.13.2  When  the  first  digit  discarded  is 
five  or  greater,  or  when  five  is  followed  by 

a  digit  other  than  zero,  the  last  digit  retained 
is  increased  by  one. 

3.13.3  When  the  first  digit  discarded  is 
exactly  five  followed  only  by  zeros,  the  last 
digit  retained  is  rounded  upward  if  it  is  an 
odd  number  and  is  not  adjusted  if  it  is  an 
even  number. 

4.0    Content 

In  accordance  with  EMMC  format,  each 
analytical  method  must  contain  17  specific 
topical  sections  in  a  designated  order.  The 
required  order  and  content  of  these  sections 
are  listed  and  described  below.  All  of  these 
sections  are  mandatory  for  all  methods. 
1.0    Scope  and  Application 
2.0    Sununary  of  Method 
3.0    Definitions 
4.0    Interferences 
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5.0    Safisty 

6.0    Equipment  and  Supplies 
7.0    Reagents  and  Standards 
8.0    Sample  Collection  Preservation  and 
Storage 

9.0  Quality  Control 

10.0    Calibration  and  Standardization 
11.0    Procedure 

12.0    Data  Analysis  and  Calculations 
13.0    Method  Performance 
14.0    Pollution  Prevention 
15.0    Waste  Management 
16.0    References 

17.0    Tables.  Diagrams.  Flowcharts,  and 
Validation  Data 
Starting  with  section  11.0  Procedure, 
additional  numbered  sections  may  be 
inserted  as  required  by  the  particular 
method:  however,  the  sections  listed  above 
must  appear  in  each  method  in  the  order 
listed. 

Note:  Subsections  tvithin  each  of  the  17 
required  sections  do  not  need  to  correlate 
directly  to  the  subsections  included  here.  In 
other  words,  the  infcHmation  mentioned  in 
4.1.1  below  might  be  covered  in  two  or  more 
subsections  in  a  method. 

4.1  Scope  and  Application 

This  section  outlines  the  purpose,  range, 
limitations,  and  intended  use  of  the  method, 
and  identifies  target  analytes. 

4.1.1  Define  the  purpose  and  intended 
use  of  the  method.  State  what  the  method  is 
based  ufwn,  noting  any  relationship  of  the 
method  to  other  existing  analytical  methods. 
Indicate  whether  the  method  is  associated 
with  a  sampling  method.  Include  the 
following  statement:  "This  method  is  for  use 
in  the  Environmental  Protection  Agency's 
(EPA's)  data  gathering  and  monitoring 
programs  under  the  Qean  Water  Act,  the 
Resource  Conservation  and  Recovery  Act,  the 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  Act,  and  the 
Safe  Drinking  Water  Act" 

4.1.2  List  analytes  that  can  be  measured 
by  the  method,  including  each  analyte's 
Qiemical  Abstracts  Service  Registry  Number 
(CASRN).  If  regulations  cite  other  than  the 
most  commonly  used  analyte  name,  refer  to 
the  regulation.  For  pesticides,  use 
"acceptable  conunon  names."  The  use  of 
registered  trade  names  is  permitted. 

4.1.3  Identify  the  matrix(ces)  for  which 
the  method  has  been  found  satisfactory. 

4.1.4  Indicate  the  statistically  determined 
method  detection  limit  (MDL)  and  the 
analyte  concentration  range  over  which  the 
method  is  applicable.  State  the  matrix(ces)  in 
which  MDL  was  determined.  If  the  MDL  is 
not  available,  report  an  instrumental 
detection  limit  and  define  how  it  was 
derived.  Indicate  the  minimum  level  (ML) 
and  water  quality  criteria  if  appropriate  to 
the  analyte  and  method. 

4.1.5  Describe  method  limitations,  such 
as  "This  method  is  not  applicable  to  saline 
water."  or  "This  method  is  not  intended  for 
determination  of  metals  at  concentrations 
normally  found  in  treated  and  untreated 
discharges  from  industrial  facilities." 
Indicate  any  means  of  recognizing  cases 
where  the  method  may  not  be  applicable  to 
the  sample  under  test 

4.1.6  List  any  restrictions  that  may  apply, 
such  as  "This  method  is  restricted  to  use  by 


or  under  the  supervision  of  analysts 
experienced  in  *  •  *" 

4.1.7  Include  the  following  statement 
regarding  performanc»-based  methods:  "This 
method  is  perfmnance-based.  The  laboratory 
is  permitted  to  omit  any  step  or  modify  any 

[>rocedure  (e.g.,  to  overcome  interferences,  to 
ower  the  cost  of  measurements),  provided 
that  all  (terformance  requirements  in  this 
method  are  met  Requirements  for 
establishing  method  equivalency  are  given  in 
Section  9.1.2." 

4.1.8  Include  the  following  statement 
"Bach  laboratory  that  uses  this  method  must 
demonstrate  the  abilify  to  generate  acceptable 
results  using  the  procedure  in  section  9.1.2." 

4.2  Summary  of  Method 

This  section  provides  an  overview  of  the 
method  procedure  and  qualify  assurance. 

4.2.1  Outline.  sp)ecifying  amounts  of 
sample  and  reagent,  the  procedure  that  is 
followed  to  determine  the  presence  or 
absence  of  the  listed  analytes.  Include  any 
sample  pretreatment,  such  as  filtration  or 
digestion.  In  this  description,  identify  the 
basic  steps  involved  in  (>erforming  the 
method,  but  omit  the  details  that  are  a 
necessary  part  of  the  complete  statement  of 
procedure. 

4.2.1.1  For  chemical  methods,  state  the 
type  of  proceduTO  (colorimetric. 
electiometric.  volumetric,  etc.)  and  describe 
the  source  of  color,  major  chemical  reaction, 
including  pertinent  chemical  equations,  etc 
For  instrumental  methods,  state  the 
technique. 

4.2.1.2  In  the  "Summary  of  Method" ' 
section,  use  the  passive  voice,  e.g., 
"Instrumental  drii^  is  corrected  by  using 
internal  standardization,"  rather  than 
"Correct  instrumental  drift  by  using  internal 
standardization." 

4.2.2  Identify  the  determinative  step  in 
the  method. 

4.2.3  State  in  a  summary  fashion  how 
quality  is  assured  in  the  method. 

4.2.4  List  options  to  the  method,  if 
applicable. 

4.3  Definitions 

This  section  includes  definitions  of  terms, 
acronyms,  and  abbreviations  used  in  the 
method.  If  preferred,  definitions  may  be 
provided  in  a  glossary  at  the  end  of  the 
method  or  manual.  In  this  case,  the 
definitions  section  must  still  appear  in  the 
method,  with  a  notation  that  definitions  are 
provided  in  a  glossary  at  the  end  of  the 
method.  Refer  to  the  specific  section  number 
of  the  glossary. 

4.3.1  Include  an  introdinrtory  statement 
as  follows:  'The  definitions  and  purposes 
below  are  specific  to  this  methoc^  but  have 
been  conformed  to  common  usage  as  much 
as  possible." 

4.3.2  List  units  of  weight  and  measure 
and  their  abbreviations  or  acronyms  used  in 
the  method. 

4.3.3  Alphabetically  list  and  define  terms, 
acronyms,  and  abbreviations  used  in  the 
method.  Where  appropriate,  include  the 
purpose  (e.g.,  the  purpose  of  the  field  blank 
is  to  determine  if  the  field  or  sample 
transporting  procedures  and  environments 
have  contaminated  the  sample). 

4.3.4  Include  definitions  of  the  terms 
may,  may  not.  must,  and  should,  as  follows: 


4.3.4.1  May:  This  action,  activity,  or 
procedural  step  is  neither  required  nor 
prohibited. 

4.3.4.2  May  not:  This  action,  activity,  or 
procedural  step  is  prohibited. 

4.3.4.3  Must:  This  action,  activity,  or 
procedural  step  is  required. 

4.3.4.4  Shall:  This  action,  activity,  or 
procedural  step  is  required. 

4.3.4.5  Should:  This  action,  activity,  or 
procedural  step  is  suggested  but  not  required. 

4.4  Interferences 

This  section  identifies  known  or  potential 
interferences  that  may  occur  during  use  of 
the  method,  and  describes  ways  to  reduce  or 
eliminate  interferences. 

4.4.1  Describe  any  known  or  potential 
problem(s)  (e.g.,  sample  or  equipment 
contamination,  instrument  noise)  that  may  be 
encountered  during  the  (performance  of  the 
method  and  the  source  of  the  problem(s). 
Reoonunend  techniques  to  avoid  or  minimize 
the  problem(8)  (e.g.,  ways  to  reduce  sample 
or  equipment  contamination,  or  instrument 
noise). 

4.4.2  Identify  any  substances,  ions,  or 
properties  that  are  known  to  or  likely  to 
cause  interference  and  the  amounts  that  are 
known  to  or  likely  to  interfere.  Sometimes 
this  information  can  be  obtained  only  by 
observation  during  the  analysis.  In  such 
cases,  include  appropriate  notes  under 
"Procedure"  or  "Data  Analysis  and 
Calculations." 

4.5  Safety 

This  section  describes  special  precautions 
needed  to  ensure  personnel  safety  during  the 
performance  of  the  method.  Procedures 
described  here  should  be  limited  to  those 
which  are  above  and  beyond  good  laboratory 
practices.  The  section  must  contain 
information  regarding  specific  toxicity  of 
analytes  or  reagents. 

4.5.1  Identify  and  warn  analysts  of 
potential  hazards  associated  with  using  the 
method  (e.g.,  toxicity  or  carcinogenicity  of 
analytes  or  reagents,  explosions,  fire, 
radiation).  Recommend  techniques  to 
minimize  hazards  where  possible  (e.g. , 
perfonning  operations  in  a  hood  or  glove 

4.5.2  Where  the  toxicity  or 
carcinogenicity  of  each  compound  or  reagent 
has  not  been  precisely  determined,  include 
the  following  statement:  "The  toxicity  or 
carcinogenicity  of  each  analyte  or  reagent  has 
not  been  precisely  determined;  however, 
each  chemical  should  be  treated  as  a 
potential  health  hazard.  Exposure  to  these 
chemicals  should  be  reduced  to  the  lowest 
possible  level.  It  is  suggested  that  the 
laboratory  perform  personal  hygiene 
monitoring  of  each  analyst  using  this  method 
and  that  the  results  of  this  monitoring  be 
made  available  to  the  analyst" 

4.5.3  Indicate  the  stepts  in  the  procedure 
at  which  hazards  that  could  damage 
equipment  may  occur  by  use  of  the  word 
CAUTION  in  boldface  type,  followed  by  the 
details  of  the  precautionary  measures  that 
must  be  taken.  If  any  step  in  the  procedure 
could  result  in  personal  injury  or  death, 
include  the  word  WARNING  in  boldface 
type,  followed  by  the  details  of  the  protective 
measures  that  must  be  taken. 
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4.5.4    Include  the  following  statements: 
'This  method  does  not  address  all  safety 
issues  associated  with  its  use.  The  laboratory 
is  responsible  for  maintaining  a  safe  work 
environment  and  a  current  awareness  file  of 
OSHA  regulations  regarding  the  safe 
handling  of  the  chemicals  sp>ecified  in  this 
method.  A  reference  file  of  material  safety 
data  sheets  (MSDSs)  should  be  available  to 
all  personnel  involved  in  these  analyses. 
Additional  information  on  laboratory  safety 
can  be  found  in  References ." 

4.6  Equipment  and  Supplies 

This  section  lists  and  describes  all 
nonconsuroable  supplies  and  equipment 
needed  to  perform  the  method. 

4.6.1  Include  the  following  statement  as  a 
note  preceding  the  list  of  equipment  and 
supplies; 

"NolK  Brand  names,  suppliers,  and  part 
numbers  are  dted  for  illustrative  piuposes 
only.  No  endorsement  is  implied.  Equivalent 
performance  may  be  achieved  using 
equipment  and  materials  other  than  those 
specified  here,  but  demonstration  of 
equivalent  performance  that  meets  the 
requirements  of  this  method  is  the 
responsibility  of  the  laboratory." 

4.6.2  Categorize  and  list  required 
equipment  and  supplies  by  the  logical  order 
of  use;  e.g.,  sampling  equipment,  equipment 
for  glassware  cleaning,  equipident  for 
calibration,  equipment  for  sample  extraction, 
etc.  Do  not  list  common  laboratory 
equipment,  but  do  include  special  or 
modified  forms  of  unusual  sizes  or  numbers 
of  conunon  equipment  that  are  required  or 
that  may  require  special  preparation. 

4.6.3  Describe  the  essential  features  of 
each  required  item.  Include  schematic 
drawings  as  needed  to  clarify  or  supplement 
apparatus  descriptions. 

4.6.4  Avoid  the  use  of  trademarks,  brand 
names,  trade  names,  or  suppliers  unless  a 
specific  manufacturer's  product  is  required 
for  a  well-defined  reason  or  the  availability 
of  the  product  is  limited  (i.e.,  the  apparatus 
it  unique  or  unusual).  For  example,  when 
special  types  of  glassware  are  required,  such 
as  heat-resistant,  chemical-resistant,  etc.. 
state  the  significant  characteristic  desired 
father  than  a  trademark  ("borosilicate  glass" 
rather  than  Pyrex  or  Kimax).  If  only  a  single 
source  is  knovm,  that  supplier  may  be 
identified. 

4.6.5  Whenever  a  brand  name  is  used, 
include  "or  equivalent"  following  the  brand 
name  or  part  number  to  demonstrate  that  use 
of  anothar  product  is  acceptable. 

4.6.6  Include  any  special  glassware 
cleaning  instructions. 

4.6.7  List  special  faciiities  required,  such 
•s  a  special  room  for  handling  hazardoua 
materials. 

4.7  Reagents  and  Standards 

This  section  lists  and  describes  all  reagents 
and  standards  required  to  pwrform  the 
method,  and  provides  preparation 
instructions  and/or  suggested  suppliers  as 
appropriate. 

4.7.1  List  the  name  of  the  reagent  and  the 
necesaaiy  purity,  followed  by  any  descriptive 
terms.  List  reagents  in  a  logical  order  (e.g..  by 
order  of  occurrence  or  use,  by  group).  The 


method  should  require  that  reagents  be  ACS 
Reagent  Grade  unless  otherwise  specified. 

4.7.2  Spell  out  the  full  name  of  inorganic 
reagents  when  first  used,  and  include  within 
parentheses  the  exact  chemical  formula, 
showing  its  water  of  crystallization,  etc. 
Subsequently,  refer  to  inorganic  compounds 
by  formula  if  they  can  be  specified  clearly  in 
this  way.  As  exceptions,  always  spell  out  the 
word  "water"  and  the  names  of  substances  in 
their  elemental  state  (e.g.,  "lead"  not  "Pb," 
"oxygen"  not  "O2"). 

4.7.3  Spell  out  organic,  organometallic,  or 
complex  inorganic  compounds;  chemical 
formulae  are  not  necessary.  Cite  the  CASRN 
to  avoid  ambiguity. 

4.7.4  Avoid  the  use  of  trademarks  and 
names  of  patented  products.  Use  chemical 
names  and  common  names,  unless  a  specific 
product  is  required  for  a  well-defined  reason. 
The  use  of  registered  trade  names  is 
permitted. 

4.7.5  Unique  and  unusual  reagents  can  be 
named  by  brand.  Whenever  a  brand  name  is 
used,  include  "or  equivalent '  following  the 
brand  name  to  demonstrate  that  another 
product  can  be  used. 

4.7.6  Specify  the  concentration  of 
inorganic  reagents  in  applicable  terms,  as 
follows: 

Concentrated  acids  and  bases:  density 
Dilute  acids  and  bases:  volume  ratio,  x-fy  (x 

volume  of  reagent  added  to  y  volume  by 

water) 
Nonstandardized  solutions:  normality, 

expressed  decimally;  or  the  equivalent  of  1 

mL  of  solution  in  terms  of  grams  of  a  given 

element  expressed  as  1  mL  =  x.xx  g  of 

•  *  * 

4.7.7  Specify  filter  paper  by  describing 
the  significant  characteristic  such  as  porosity, 
rate  of  filtering  ash  content,  etc.,  or  by 
reference  to  ASTM  Specification  Dl  100  for 
Filter  Paper  for  Use  in  Chemical  Analysis. 

4.8  Sample  Collection,  Preservation,  and 
Storage 

This  section  provides  requirements  and 
instructions  for  collecting,  preserving,  and 
storing  samples. 

4.8.1  Give  detailed  directions  for 
collecting,  filtering  (if  applicable), 
preserving,  shipping,  and  storing  samples. 

4.8.2  Use  preservation  procedures  and 
holding  times  consistent  with  those  specified 
in  current  EPA  publications  or  regulations 
and  with  other  methods  for  the  same 
analytes. 

4.9  Quality  Control 

This  section  cites  the  procedures  and 
analyses  required  to  fully  docxunent  the 
quality  of  data  generated  by  the  method.  The 
required  components  of  the  laboratory's 
quality  assurance  (QA)  program  and  specific 
quality  control  (QC)  analyses  are  described  in 
this  section.  For  each  QC  analysis,  the 
complete  analytical  procedure,  the  frequency 
of  required  analyses,  and  interpretation  of 
results  are  specified. 

NolK  To  ensure  data  quality,  water 
methods  must  specify  a  oomprehensive 
laboratory  QA  program.  The  minimum  QC 
requirements  that  must  be  included  in 
methods  proposed  at  40  CFR  part  136  or  part 
141  are  specified  at  40  CFR  136.3  table  IF. 


136.4, 136.5  and  141.27.  The  method  should 
specify  QC  acceptance  criteria. 

4.9.1  Include  the  following  statements  in 
the  first  subsection  (Section  9.1):  "Each 
laboratory  that  uses  this  method  is  required 
to  operate  a  formal  qualify  assurance  program 

(Reference ).  The  minimum 

requirements  of  this  program  consist  of  an 
initial  demonstration  of  laboratory  capabilify, 
ongoing  analyses  of  standards  and  blanks  as 

a  test  of  continued  performance,  and 
[complete  as  appropriate  to  the  method). 
Laboratory  performance  is  compared  to 
established  performance  criteria  to  determine 
if  the  results  of  analyses  meet  the 
performance  characteristics  of  the  method." 

"The  analyst  shall  make  an  initial 
demonstration  of  the  abilify  to  generate 
acceptable  accuracy  and  precision  with  this 
method.  This  abilify  is  established  as 
described  in  Section  9.2." 

4.9.2  In  Section  9.1 ,  cite  any  options  that 
the  analyst  is  permitted,  e.g.,  alternate 
extraction,  concentration,  or  cleanup 
procedures;  changes  in  columns  or  det^ors. 
Specify  that  the  analyst  is  required  to  repeat 
the  required  initial  demonstration  of 
laboratory  capability  each  time  a 
modification  is  made  to  the  method.  Include 
the  following  statements:  "Each  time  a 
modification  is  made  to  the  method,  the 
analyst  is  required  to  repeat  the  procedure  in 
section  9.2.  If  the  change  will  af^  the 
detection  limit  of  the  method,  the  laboratory 
is  required  to  demonstrate  that  the  MDL  (40 
CFR  part  136,  Appendix  B]  is  lower  than  the 
MDL  for  that  analyte  in  this  method,  or  one- 
third  the  regulatory  compliance  level, 
whichever  is  higher.  If  the  change  will  affect 
calibration,  the  analyst  must  recalibrate  the 
instrument  according  to  section  10."; 

"Changes  that  degrade  method 
performance  are  not  allowed.  If  an  anal)rtical 
technique  other  than  the  techniques  specified 
in  this  method  is  used,  that  technique  must 
have  a  specificify  equal  to  or  better  than  the 
specificify  of  the  techniques  in  this  method 
for  the  analytes  of  interest.";  and 

"The  laboratory  is  required  to  maintain 
records  of  modifications  made  to  this 
method.  These  records  include  the  follo%ving, 
at  a  minimum: 

— ^The  names,  titles,  addresses,  and  telephone 
numbers  of  the  analyst(s)  who  performed 
the  analyses  and  modification,  and  of  the 
qualify  control  officer  who  witnessed  and 
will  verify  the  analyses  and  modification. 

— A  listing  of  analytes  measured,  by  name 
and  CASRN. 

— A  narrative  stating  reason(s)  for  the 
modification(s). 

— Results  from  all  QC  tests  comparing  the 
modified  method  to  this  method, 
including: 

(a)  Calilwation  (section  10) 

(b)  Calibration  verification  (section  9.5) 

(c)  Initial  precision  and  recovery  (section 
9.2.2) 

(d)  Analysis  of  blanks  (section  9.4) 

(e)  Accuracy  assessment  (section  9.3) 

(f)  Ongoing  precision  and  recovery  (section 
9.6) 

— ^Data  that  will  allow  an  independent 
reviewer  to  validate  each  determinatiiMi  by 
tracing  the  instriunent  output  (weight  or 


other  signal)  to  the  final  result.  These  data 
are  to  include: 

(a)  Sample  numbers  and  other  identifiefs 

(b)  Extraction  dates 

(c)  Analysis  dates  and  times 

(d)  Analysis  sequence/run  chronology 

(e)  Sample  weight  or  volume 

(f)  Extract  volume 

(g)  Make  and  model  of  analytical  balance  and 
weights  traceable  to  NIST 

(h)  Copies  of  logbooks,  printer  tapes,  and 

other  recordings  of  raw  data 
(i)  Data  system  outputs,  and  other  data  to  link 

the  raw  data  to  the  results  reported 

4.9.3  In  the  remainder  of  section  9.1, 
outline  the  QC  requirements  that  will  be 
described  in  the  section,  and  the  purpose  for 
each  type  of  QC  (e.g.,  blanks,  matrix  spikes/ 
matrix  spike  duplicates,  calibration 
verification). 

4.9.4  In  section  9.2,  describe  in  detail  the 
initial  demonstration  of  laboratory  capabilify. 

4.9.5  Describe  the  procedure  for  matrix 
spikes,  calculating  percent  recoveries,  and 
calculating  relative  percent  difference  for 
duplicates. 

4.9.6  Provide  instructions  for  analysis  of 
Manks,  e.g.,  laboratory  rea^nt  blanks, 
method  blanks. 

4.9.7  Specify  requirements  for  calibration 
verification. 

4.9.8  Provide  instructions  for  analysis  of 
ongoing  precision  and  recovery  standards. 

4.9.9  Include  requirements  for  analysis  of 
qualify  control  samples  (QCS). 

4.9.10  Include  the  following  statement  at 
d>e  end  of  section  9.0:  'Depending  upon 
specific  program  requirements,  field 
replicates  and  field  spikes  of  the  analytes  of 
interest  into  samples  may  be  required  to 
assess  the  precision  and  accuracy  of  the 
sampling  and  sample  transporting 
techniques. " 

4.10    Calibration  and  Standardization 
This  section  describes  the  method/ 
instrument  calibration  and  standardization 
process,  and  required  calibration  verification. 
Corrective  actions  are  descrilied  for  cases 
when  performance  specifications  are  not  met 

4.10.1  Specify  operating  conditions  or 
refer  to  manufacturer's  recommended 
operating  conditions.  If  appropriate,  specify 
a  precalibration  routine  as  needed  to 
document  instnunent  stabilify. 

4.10.2  Give  detailed  instructions  for  the 
use  of  standards  to  prepare  calibration  lines 
or  tables.  Include  the  number  of  calibration 
Standards,  the  need  for  blanks,  the  frequency 
of  calibration  checks,  the  critical  range,  etc 

4.10.3  Give  detailed  instructions  for 
internal  standardization,  including  number 
and  concentration  of  internal  standards. 

4.10.4  Include  instructions  for  calibration 
data  storage. 

4.11    Procedure 

This  section  describes  the  sample 
processing  and  instrumental  analysis  steps  of 
the  method,  and  provides  detailed 
instnKtions  to  analysts. 

4.11.1    For  methods  used  for 
determination  of  a  method-defined  analyte, 
include  the  following  statement  in  the 
introductory  portion  of  Section  11.0 
Procedure:  "This  method  is  entirely 
empirical.  Acceptable  results  can  be  obtained 


only  by  strict  adherence  to  all  details."  Do 
not  include  this  statement  in  methods  for 
which  the  analyte  is  a  chemical  or  physical 
parameter,  the  characteristics  of  which  are 
known  (e.g..  oil  and  grease,  COD,  BOD). 

4.11.2  Include  in  proper  sequence 
detailed  directions  for  performing  the 
analysis. 

4.11.2.1  Include  steps  that  are  essential  to 
the  process  and  avoid  unnecessarily 
restrictive  instructions. 

4.11.2.2  Organize  the  procedure  by 
logical  order  of  activity,  e.g.,  sample 
preparation,  extraction,  analysis. 

4.11.2.3  Describe  the  procedure  in  the 
imperative  mood,  present  tense,  e.g.,  "Heat 
the  sample  aliquot,"  rather  than  "The  sample 
aliquot  should  be  heated."  Conunents  and 
descriptive  information  that  are  not  in  the 
imperative  mood  may  be  included,  as 
appropriate. 

4.11.2.4  Write  the  text  so  that  it  is  concise 
and  easily  understandable. 

4.11.2.5  When  alternative  procediues  are 
given,  state  which  is  [deferred. 

4.11.3  In  chemical  methods,  specify  the 
size  of  sample  aliquot  and  indicate  the 
required  measurement  accuracy.  (There  is  no 
need  to  weigh  a  sample  to  five  significant 
figures  in  a  spectrophotometric  method 
where  the  final  absorbance  measurement 
jrields  data  with  only  three  significant 
figures). 

4.11.4  Include  "Notes"  throughout  the 
procedure  to  highlight  critical  points.  Include 
notes  of  "WARNING"  or  "CAUTION"  as 
appropriate  to  identify  knowm  or  potential 
hazards  to  the  analyst  or  the  equipment, 
respectively. 

4.11.5  Indicate  steps  in  which  timing  is 
critical,  e.g.,  if  a  determination  may  not  be 
interrupted  overnight  For  a  color  reaction, 
indicate  how  long  the  color  is  stable. 

4.12    Data  Analysis  and  Calculations 

This  section  provides  instructions  for 
analyzing  data,  and  equations  and  definitions 
of  constants  used  to  calculate  final  sample 
analysis  results. 

4.12.1    Calculations — Provide  directions 
for  calculating  the  results  of  the  analysis, 
including  any  equations. 

4.12.1.1  Use  the  imperative  mood,  e.g., 
"Report  results  to  three  significant  figures," 
rather  than  "Results  should  be  reported  to 
three  significant  figures." 

4.12.1.2  Where  there  may  be  ambiguify  of 
meaning,  spell  out  names  in  the  text  (e.g., 
total  K)eldahl  nitrogen)  but  use  the 
abbreviations  (e.g.,  TKN)  in  text  where  the 
meaning  is  clear,  and  in  equations. 

4.12.1.3  Define  the  symbols  used  in  the 
equation  immediately  under  the  equation. 

4.12.1.4  Use  numerical  values  for  any 
constants.  Identify  dilution  fectors,  titration 
fectoTS,  etc 

4.12.2    Reporting  Results 

4.12.2.1  Indicate  the  units  in  which  the 
results  are  to  be  reported  (e.g.,  "g/L,  mg/kg). 

4.12.2.2  If  the  sample  is  a  solid  material 
such  as  a  sediment  or  sludge,  indicate 
whether  results  are  to  be  reported  as  wet 
weight  or  dry  weight. 

4.12.2.3  Specify  the  number  of  significant 
figures  to  be  reported 


4.12.2.4    Require  that  all  values  obtained 
by  various  QC  procedures  are  reported  along 
with  the  calculated  results  of  the  analysis. 

4.12.3    Interpretation  of  results — Use  this 
heading  in  place  of  Calculations  when  the 
results  of  the  analysis  must  be  expressed  in 
descriptive  form,  relative  terms,  or  abstract 
values.  List  and  define  the  descriptive  terms 
or  classifications  used 

4.13  Method  Performance 

This  section  provides  method  performance 
criteria  for  the  method,  including  precision/ 
bias  statements  regarding  detection  limits 
and  source/limitetions  of  data  produced 
using  the  method 

Note:  Requirements  for  validating  new 
methods  are  specified  in  (cite  the  volume  and 
page  number  of  the  Faderal  »«g««*— ■  in 
which  the  streamlining  initiative  is 
promulgated). 

4.13.1  Explain  how  the  method  was 
validated.  Provide  a  detailed  description  of 
method  performance,  including  data  on 
precision,  bias,  detection  limits  (including 
the  method  by  which  they  were  determined 
and  matrices  to  which  they  apply),  and 
statistical  procedures  used  to  develop 
performance  specifications. 

Note:  This  information  can  be  provided 
through  reference  to  the  method  validation 
study. 

4.13.2  At  a  minimum,  state  single- 
operat(N^  precision  and  accuracy  on  reagent 
water.  If  other  sample  types  have  been 
investigated,  also  provide  this  information 
for  them. 

4.13.3  Ifa  collaborative  study  has  been 
completed,  describe  the  study  and  report  the 
number  of  participating  operators  and 
labcvatories,  spike  concentrations,  level  of 
replication,  types  of  background  waters,  and 
any  other  significant  aspects.  If  the  study  has 
been  documented,  cite  the  study  report  and 
include  it  in  the  References  section.  When 
citing  reference  documentation,  the  details  of 
the  study  do  not  have  to  be  included  in  this 
section. 

4.14  Pollution  Prevention 

This  section  describes  aspects  of  the 
method  that  minimize  or  prevent  pollution 
known  to  be  or  potentially  attributable  to  the 
method. 

4.14.1  Gte  potential  sources  of  pollutioa 
attributable  to  the  method. 

4.14.2  Recommend  ways  to  ininiml»»> 
pollution. 

4.15  Waste  Management 

This  section  describes  minimizati(»  and 
proper  disposal  of  waste  and  samples. 

4.1 5. 1  Include  the  following  statennent  as 
the  first  subsection:  "It  is  the  laboratory's 
responsibilify  to  comply  with  all  federal, 
state,  and  local  regulations  governing  waste 
management,  particularly  the  hazardous 
waste  identification  rules  and  land  disposal 
restrictions,  and  to  protect  the  air,  water,  and 
land  by  minimizing  and  controlling  all 
releases  from  fume  hoods  and  bench 
operations.  Compliance  with  all  sewage 
discharge  permits  and  regulations  is  also 
required" 

4.15.2  Provide  instructions  for  sample 
and  waste  handling  and  disposal. 
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4.15.3    Include  the  following  statement  as 
the  last  subsection:  "For  further  information 
on  waste  management,  consult  The  Waste 
Management  Manual  for  Laboratory 
Personnel  and  Less  is  Better  Laboratory 
Chemical  Management  for  Waste  Reduction, 
both  available  bom  the  American  Chemical 
Society's  Department  of  Government 
Relations  and  Science  Policy,  1155  16th 
Street  NW.,  Washington  DC,  20036." 

4.16  References 

This  section  lists  references  for  source 
documents  and  publications  that  contain 
ancillary  information. 

Note:  Each  method  should  be  a  free- 
standing document,  providing  all 
information  necessary  for  the  method  user  to 
perform  the  method  may  be  found. 
References  within  a  method  should  be 
restricted  to  associated  or  source  material. 
Procedural  steps  or  instructions  should  not 
be  referenced  as  being  found  elsewhere,  but 
should  be  included  in  total  within  the 
method. 

4.16.1  Include  references  for  other, 
related  EPA  methods;  and  published  studies/ 
articles  relating  to  method  performance, 
techniques,  or  analytes,  and  health  and 
safety. 

4.16.2  List  references  in  the  order  cited  in 
the  method,  and  assign  each  reference  an 
identification  number  using  Arabic  numerals. 

4.16.3  As  a  rule,  do  not  list  documents 
that  are  not  readily  accessible  to  the  reader 
(e.g.,  unpublished  theses,  personal 
communications,  private  correspondence).  If 
it  is  important  to  list  these  types  of 
documents,  identify  where  the  reader  may 
obtain  a  copy  of  the  document 

4.17  Tables,  Diagrams,  Flowcharts,  and 
Validation  Data 

This  section  contains  all  method  tables  and 
figures  (diagrams  and  flowcharts),  and  may 
contain  validation  data  referenced  in  the 
body  of  the  method. 

4.17.1    In  addition  to  tables  and  figures, 
include  additional  useful  information. 
Bxunples  of  such  information  include: 

4.17.1.1  Notes  on  significance  and 
interpretation  of  the  method,  used  to  amplify 
the  statement  in  the  text. 

4. 1 7. 1 . 2  Development  of  equations  used 
in  the  calculations. 

4.17.1.3  Charts  or  supplementary 
information  for  computations. 

4.18  Glossary 

This  optional  section  contains  a  glossary  of 
terms,  acronyms,  abbreviations,  and  symbols 
used  in  the  method. 

Note:  This  information  may  appear  in  the 
Definitions  section  of  the  method  (Section 
3.0)  or  may  be  included  in  a  glossary  at  the 
end  of  the  method. 

4.18.1  In  the  first  subsection  of  the 
glossary,  identify  units  of  weight  and 
measure  used  in  the  method  and  their 
abbreviations. 

4.18.2  In  the  second  subsection,  define 
key  terms  and  all  acronyms  used  in  the 
method. 

4.18.2.1  List  terms,  acronyms,  and 
abbreviations  alphabetically. 

4.18.2.2  Definitions  should  appear  only 
once.  Where  an  acronym  or  abbreviation 


represents  a  term  that  is  defined  under  its 
foil  name,  reference  the  foil  name  as  the 
definition  for  acronym  or  abbreviation. 

Appendix  G  to  Part  136— Method 
Flexibility,  Equivalency  and  Approval 

Section  1  of  this  app>endix  defines  the 
analyst's  flexibility  to  modify  certain  steps  in 
a  reference  method.  Section  2  specifies 
requirements  for  assessing  the  equivalency  of 
a  method  modification.  Section  3  specifies 
requirements  for  submitting  method 
modifications  or  new  methods  for  approval. 

1.0  Method  Flexibilify 

This  section  specifies  requirements  for 
exercising  method  flexibilify  (i.e.. 
"allowable"  method  modifications).  Under 
requirements  specified  at  40  CFR  136.4  and 
141.27(b),  an  analyst  is  allowed  to  modify  a 
reference  method  without  seeking  formal 
approval  through  the  regulatory  process 
provided  the  modification  is  not  explicitly 
forbidden  in  the  reference  method  and 
provided  the  analyst  demonstrates  and 
documents  that  the  modified  method 
produces  results  that  are  equal  or  superior  to 
results  produced  by  the  reference  method. 
An  EPA-designated  reference  method  that 
contains  (or  is  supplemented  with)  QC 
acceptance  criteria  against  which  to  measure 
performance  of  a  method  modification  is  the 
primary  control  used  to  ensure  data  qualify. 
Other  controls  include  specific  multi- 
laboratory  and  multi- matrix  requirements  for 
validating  modified  methods  (as  specified  at 
40  CFR  136.4.  136.5(d).  141.27  (b)  and  (e)) 
checklists  for  documenting  equivalency  (as 
specified  at  Appendix  E  of  this  part). 

The  QC  elements  and  associated  QC 
acceptance  criteria  (e.g.,  calibration, 
sensitivify,  accuracy,  precision)  necessary  to 
demonstrate  the  equivalency  of  a  modified 
method  to  a  refsrence  method  are  defined  at 
40  CFR  136.2  and  141.2  and  specified  at  40 
CFR  136.3  Table  IF,  136.4, 141.27  (b)  and  (d). 

1.1  Types  of  Method  Modifications 

There  are  two  types  of  method 
modifications: 

1.1.1  Explicit  modifications  to  approved 
methods  may  be  made  as  explicitly  specified 
within  those  methods.  Explicit  flexibilify 
exists  for  all  approved  methods  including 
EPA,  Standard  Methods,  ASTM.  AOAC- 
Intemational.  and  other  methods  approved  at 
40  CFR  parts  136  and  141. 

1.1.2  Alfowable  modifications  beyond 
those  explicitly  allowed  in  an  approved 
method  that  has  been  designated  as  a 
reference  method  are  allowed  provided  that 
the  modification  meets  the  requirements 
specified  in  this  appendix,  at  40  CFR  136.4, 
136.5(d)  or  141.27(b)  and  (e),  and  at 
Appendixes  E.  F.  and  G  of  this  part. 
Allowable  modifications  do  not  apply  to 
Standard  Methods,  ASTM,  and  AOAC- 
Intemational  methods,  none  of  which  have 
been  designated  as  reference  methods. 

1.2  Controls  on  Allowable  Modifications 
(Method  Flexibilify) 

The  controls  on  method  flexibilify  are: 

1.2.1  A  requirement  to  demonstrate  and 
document  equivalency  when  method 
modifications  are  used. 

1 .2. 2  Designation  of  a  reference  method 
that  contains  (or  is  supplemented  with)  QC 


acceptance  criteria  for  use  in  demonstrating 
equivalency. 

1.2.3  Standard  procedures  for  validating 
new  methods  and  demonstrating  equivalency 
of  method  modifications,  based  on  the 
intended  use  of  the  method. 

1.2.4  Detailed  requirements  for  preparing 
the  method  validation  package  and 
supporting  data  when  new  or  modified 
methods  are  validated. 

1.2.5  Requirements  for  assessing 
equivalency  of  method  modifications. 

1.3  Reference  Method 

All  methods  approved  for  use  at  40  CFR 
parts  136  and  141  have  been  categorized  as 
either  a  "reference  method"  or  an  "other 
approved  method";  both  types  of  methods 
carry  equal  regulatory  status.  The  diSerence 
between  the  methods  is  that  the  reference 
method  contains  (or  is  supplemented  with) 
detailed  QC  acceptance  criteria  that  are 
required  to  assess  the  equivalency  of  an 
allowable  method  modification. 

A  reference  method  is  specified  at  40  CFR 
136.3, 141.23{k),  141.24(e)  and  141.40(n).  For 
some  determinative  techniques,  no  currently 
approved  method  contains  either  all  of  the 
QC  acceptance  criteria  proposed  in  today's 
rule  (e.g..  Table  ID  in  40  CFR  part  136)  or 
sufficient  data  from  which  to  develop  such 
criteria.  In  these  cases,  no  reference  method 
has  been  designated;  therefore,  all  of  these 
methods  are  classified  as  other  approved 
methods.  Without  a  reference  method, 
analysts  are  not  allowed  to  modify  approved 
methods  that  use  that  determinative 
technique. 

Only  one  reference  method  is  designated 
for  each  unique  combination  of  analyte  and 
determinative  technique  to  avoid  the  possible 
confosion  if  two  or  more  reference  methods 
contained  different  QC  acceptance  criteria. 
The  QC  acceptance  criteria  associated  with 
the  reference  method  are  the  sole  criteria 
against  which  a  method  modification  is 
tested. 

1 .4  Categories  of  Allowable  Method 
Modifications 

The  four  categories  of  allowable  method 
modifications  are  (1)  sample  collection  and 
holding  procedures,  (2)  fitt>nt-end  techniques, 
(3)  determinative  techniques,  and  (4)  analyte 
addition.  These  categories  are  defined  below 
and  described  in  terms  of  allowed  flexibilify 
to  modify  the  procedures  or  techniques 
included  in  each  category. 

The  first  category,  sample  collection  and 
holding  procedures,  includes  procedures  and 
reagents  used  in  the  field,  in  transit,  and  at 
the  laboratory.  This  category  includes  sample 
containers,  sample  holding  times, 
preservation  reagents  and  procedures,  and 
shipping  and  storage  procedures  and 
conditions.  Requirements  for  modifying 
sample  collection  and  preservation 
conditions  are  specified  at  40  CFR  136.3(c) 
and  141.27(b). 

Front-end  techniques,  the  second  category 
of  method  modifications,  include  any  step  in 
the  analytical  process  used  at  the  laboratory 
that  precedes  the  determinative  technique 
and  includes  all  procedures,  equipment, 
solvents,  etc.,  that  are  used  to  prepare  a 
sample  for  analysis.  The  third  category  is  the 
determinative  technique,  which  is  defined  as 
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the  physical  and/or  chemical  process  by 
which  an  analyte  is  identified  and  its 
concentration  measured.  For  most  methods, 
the  determinative  technique  consists  of  an 
instnmiental  measurement  (e.g.,  a  detector). 
The  fourth  category  covers  increasing  the 
analytical  scope  of  a  reference  method  to 
include  additional  analytes. 

A  p)erson  may  modify  any  and  all  front-end 
techniques  in  the  reference  method,  provided 
the  modification  is  not  explicitly  prohibited 
in  the  refiarence  method  and  provided  the 
analyst  demonstrates  and  documents  that  the 
modification  produces  results  equal  or 
superior  to  results  produced  by  the  reference 
method.  The  person  must  keep  on  file  the 
documents  that  demonstrate  equivalency. 
Method  developers  are  cautioned  that 
modifications  to  the  front-end  chemistry  of 
the  method  (e.g.,  extraction  solvents,  solvent- 
to-sample  volumes,  extraction  media,  and 
pH)  require  a  thorough  understanding  of  the 
measurement  science  that  was  used  to 
develop  and  validate  the  reference  method. 
The  developer  of  a  modified  method  may  ask 
EPA  or  another  regulatory  authority  for  a 
technical  opinion  on  the  acceptabilify  of  the 
validation  data  that  supports  the  method 
inodification(s). 

A  reference  method  may  be  modified  to 
allow  use  of  an  alternate  determinative 
technique  that  is  not  explicitly  prohibited  in 
the  reference  method,  provided  that 
equivalency  with  the  reference  method 
performance  is  demonstrated  and 
documented,  and  provided  that  four 
conditions  are  met:  (1)  the  alternate 
determinative  technique  must  measure  a 
property  similar  to  the  prescribed  technique, 
(2)  the  alternate  technique  must  be 
denmnstrated  to  be  more  specific  (i.e., 
provides  better  separation  of  the  analyte  from 
interferences)  andi/or  more  sensitive  (i.e.. 
produces  a  lower  detection  limit)  for  the 
analyte  of  concern  than  the  determinative 
technique  in  the  reference  method,  (3)  there 
is  not  another  approved  method  that  uses  the 
alternate  determinative  technique  for  the 
determination  of  that  analyte.  and  (4)  use  of 
the  alternate  determinative  technique  would 
not  result  in  a  nonsensical  combination  of 
analyte,  front-end  technique,  and 
determinative  technique. 

Examples  of  alloweid  changes  to  a 
determinative  technique  are  substitution  of  a 
photoionization  detector  for  a  flame 
ionization  detector  for  determination  of 
polynuclear  aromatic  hydrocarbons, 
substitution  of  a  nitrogen-phosphorous 
detector  for  an  electron  capture  detector 
(BCD)  fat  determination  of  analytes 
containing  nitrogen  or  phosphorous,  and 
substitution  of  a  fluorescence  detector  for  an 
ultraviolet  or  visible  wavelength  detector. 
Substitution  of  a  mass  spectrometer  (MS)  for 
an  ECD  would  not  be  allowed  if  there  is  an 
approved  MS  method  that  measures  the 
analyte  of  concern. 

Modifications  to  the  determinative 
technique  are  limited  by  the  four  conditions 
described  above  to  preclude  nonsensical 
combinations  of  analyte  and  determinative 
technique,  to  encourage  a  net  benefit 
(increased  sensitivify  and/w  spedficify),  and 
to  preclude  multiple  reference  methods  with 
the  same  determinative  technique  but  %vith 


different  QC  acceptance  criteria  for  the  same 
analyte(s)  of  concern.  For  example,  if  a  mass 
spect^meter  were  substituted  for  the 
conventional  detectors  in  EPA  Methods 
601—612,  all  of  these  methods  would 
become  GC/MS  methods,  but  all  would 
contain  different  QC  acceptance  criteria. 
Further,  they  would  all  conflict  with 
approved  EPA  GC/MS  Methods  625  and 
1625.  Another  reason  for  limiting  changes  to 
the  determinative  technique  is  that  there  are 
techniques,  such  as  immunoassay,  for  which 
EPA  has  no  reference  method  and  therefore 
no  history  to  ensure  that  the  standardized  QC 
proposed  in  today's  rule  would  be  germane 
to,  or  adequate  for,  assurance  of  the  qualify 
of  data  produced  by  the  novel  determinative 
technique.  A  new  method  must  be  written 
and  submitted  to  EPA  for  approval  when  a 
novel  determinative  technique  is  developed. 

An  analyst  may  add  a  new  target  analyte 
to  a  reference  method  provided  (1)  it  is 
demonstrated  that  the  analyte  does  not 
interfere  with  determination  of  the  analytes 
of  concern  in  that  method,  (2)  QC  acceptance 
criteria  are  developed  and  employed  for 
determination  of  the  target  analyte,  (3)  there 
is  not  another  approved  method  that  uses  the 
same  determinative  technique  for  that 
analyte,  and  (4)  that  the  reason  tor  adding  the 
analyte  is  not  to  avoid  the  sample 
preservation  or  sample  (ot  extract)  holding 
time  conditions  that  are  already  required  for 
that  analyte  in  another  approved  method. 
The  third  and  fourth  conditions  (treclude 
"method  shopping",  whereby  an  analyst 
might  add  analytes  to  a  reference  method 
with  less  rigid  QC  acceptance,  sample 
collection,  or  holding  time  criteria.  Thus,  if 
a  reference  method  for  an  analyte  of  concern 
required  acidification  of  the  sample,  an 
analyst  does  not  have  the  flexibilify  to 
modify  a  method  that  does  not  require 
sample  acidification  to  include  analysis  of 
the  analyte  of  concern.  Modifications  of  this 
type  require  EPA  approval  as  a  new  method. 

If  QC  acceptance  criteria  do  not  exist  to 
allow  addition  of  a  new  analyte,  the 
requirements  specified  at  40  CFR  part  136 
Appendix  E,  and  at  40  CFR  136.4, 136.5,  and 
141.27  must  be  used  to  develop  and  obtain 
approval  for  these  criteria.  Alternatively,  QC 
acceptance  criteria  for  the  new  analyte  could 
be  transferred  from  the  criteria  for  an  analyte 
with  similar  chemical  characteristics  in  the 
same  method  or  frtnn  the  criteria  for  the 
analyte  in  another  approved  method. 

1.5    Method-Defined  Analytes 

Some  techniques  may  not  produce  results 
equivalent  to  results  produced  by  techniques 
employed  for  "method-defined  analytes".  A 
method-defined  analyte  is  an  analyte  that 
does  not  have  a  specific,  knowm  composition 
so  that  the  analytical  result  depends  totally 
on  how  the  measiuement  is  made.  Therefore, 
a  change  to  either  the  front-end  steps  or  the 
determinative  technique  for  a  method- 
defined  analjrte  has  the  potential  of  rhunging 
the  numerical  value  of  the  result  for  a  given 
sample.  Examples  of  method-defined 
analytes  include  adsorbable  organic  halides 
(AOX),  biochemical  oxygen  demand  (BOD), 
total  radioactivify,  and  whole  effluent 
toxicify  (WET). 

Until  the  nature  and  extent  of  allowable 
flexibilify  for  method-defined  analytes  is 


defined  by  EPA.  these  methods  may  not  be 
modified  using  the  requirements  specified  in 
this  section  unless  the  modified  method  is 
reviewed  and  approved  by  EPA.  A  person 
may  attempt  to  demonstrate  that  the  new 
technique  produces  results  that  are 
equivalent  to  the  reference  method  on  a 
matrix-by-matrix  basis.  When  these  data  are 
submitted  Jp  EPA,  EPA  will  work  with  the 
method  developer  to  determine  whether  the 
submitted  combination  of  analyte  and 
determinative  technique  is  new  and  whether 
a  new  method  tor  a  method-defined  analyte 
is  desirable. 

1.6    New  Methods,  Screening  Methods,  and 
Modified  Methods  This  section  clarifies  the 
diSBrences  between  new  and  modified 
methods  and  the  requirements  that  pertain  to 
each.  This  section  also  describes  how 
screening  methods  might  be  approved  in  the 
fature  for  compliance  monitoring  under  the 
CWA  and  the  SDWA. 

A  new  method  is  a  set  of  procedures  that: 

(1)  Is  docimiented  in  accordance  with  the 
requirements  detailed  as  specified  at 
Appendix  F  of  this  part, 

(2)  Contains  the  standardized  QC  elements 
defined  at  40  CFR  136.2  and  141.2, 

(3)  Contains  QC  acceptance  criteria  that 
have  been  developted  in  accordance  with  the 
requiremenu  at  40  CFR  136.5  and  141.27(c). 

(4)  Employs  a  determinative  technique  far 
an  analyte  of  concern  that  differs  from 
determinative  techniques  employed  for  that 
analjrte  in  methods  previously  approved  at 
40  CFR  part  136  or  141.  and 

(5)  Employs  a  determinative  technique  that 
is  more  sensitive  and/or  selective  (specific) 
than  the  determinative  techniques  in  all 
methods  previously  appro%red  for  the  analyte. 

Methods  that  meet  all  five  of  these 
characteristics  are  considered  to  be  definitive 
methods,  if  the  method  also  is  siifficiently 
selective  and  quantitative  that  most  positive 
results  do  not  have  to  be  verified  by  analysis 
with  another  method.  The  term  "definitive" 
is  used  to  distinguish  these  methods  from 
screening  methods.  All  methods  currently 
approved  at  40  CFR  parts  136  and  141  are 
definitive  methods. 

In  this  appendix,  a  screening  nsethod  is 
defined  as  a  method  that  meets  the  first  four 
of  the  five  conditions  described  above  for 
new  methods  and  that  has  been 
demraistrated  to  produce  a  false  negative 
{m>babUify  of  no  more  than  one  percent  (1%) 
at  the  limitfs)  of  regulatory  concern.  Methods 
can  feil  the  fifth  condition  for  a  new  method, 
if  they  are  non-selective  or  not  quantitative 
for  tm  target  analyte.  A  non-selective  method 
is  a  method  in  which  the  determinative  (or 
other  step)  technique  in  the  method  may 
produce  a  result  for  any  one  of  several 
analjrtes  that  share  conunon  physical  or 
chemical  characteristics  with  the  tai;get 
analyte.  For  example,  an  atrazine 
immunoassay  might  respond  to  any  triazine 
(atrazine,  simazine,  cyanarine)  pesticide  in 
the  sample. 

In  the  foture,  screening  methods  may  be 
considered  for  approval  as  compliance 
monitoring  methods  provided:  (1)  the 
method  meets  all  the  requirements  described 
in  the  regulations  at  40  CFR  136.5  and 
141.27(c),  (2)  all  positive  sample  results 
obtained  with  the  method  are  confirmed  and 


15034 


Federal  Register  /  Vol.  62.  No.  60  /  Friday,  March  28,  1997  /  Proposed  Rules 


Federal  Ragiater  /  Vol.  62,  No.  60  /  Friday.  March  28,  1997  /  Proposed  Rules 


1S03S 


reported  using  an  approved  definitive 
method,  and  (3)  the  probability  of  the  method 
producing  a  folse  negative  result  at 
concentrations  of  regulatory  interest  is  no 
more  than  one  percent  (1%).  For  part  141 
approval,  these  criteria  may  be  amended 
when  the  Agency  implements  the 
requirements  for  screening  methods  that  are 
in  the  August  2, 1996  amendments  to  the 
SDWA. 

2.0  Assessing  Method  Equivalency 

This  section  provides  requirements  for 
assessing  the  equivalency  of  a  method  that 
has  been  modified  according  to  the 
requirements  specified  at  40  CFR  136.4. 
136.5(d),  141.27  (b)  and  (e).  Analysts  and 
regulatory  authorities  may  use  these 
equivalency  requirements  to  verify  and 
document  that  equivalent  or  better  method 
performance  relative  to  the  reference  method 
has  been  achieved  and  documented  by  the 
laboratory  using  the  method  modification. 
This  section  also  specifies  requirements  for 
documenting  the  performance  of  new 
methods  and  method  modifications. 

Good  communication  among  analytical 
laboratories,  regulated  entities,  and 
regulatory  authorities  is  essential  for  the 
method  modification  assessment  process. 
Although  many  compliance  monitoring 
analyses  are  performed  by  contract 
laboratories  on  behalf  of  the  regulated  entity, 
the  responsibility  for  maintaining  validation 
documentation  for  new  and  modified 
methods  rests  with  the  regulated  entity. 
Regulated  entities,  therefore,  must  inform 
their  contract  laboratories  about  the 
requirements  for  detailed  documentation  of 
method  modifications. 

2.1  Requirements  for  Documenting 
Validation  of  New  and  Modified  Methods 

Although  validation  requirements  vary 
depending  on  the  intended  use  of  the  new  or 
modified  method,  the  dociunentation 
requirements  are  the  same.  A  validation 
study  report  must  be  prepared  for  every 
study  conducted  to  validJate  new  or  modified 
methods.  The  primary  basis  for  documenting 
method  validations  studies  are  the  Checklist 
for  Initial  Demonstration  of  Method 
Performance,  the  Checklist  for  Continuing 
Demonstration  of  Method  Performance,  and 
the  Certification  Statement  (collectively 
called  the  "Checklists").  The  Checklists  must 
be  used  by  auditors,  drinking  water 
laboratory  certification  officers,  and  other 
reviewers  to  evaluate  new  methods  and 
method  modifications  against  reference 
methods  promulgated  at  40  CFR  parts  136 
and  141. 

The  Checklists  and  instructions  for  their 
completion  are  provided  at  Appendix  E  in 
this  part  Regulated  entities  must  make  the 
Checklists  available  to  the  contract 
laboratories  to  document  method 
modifications.  In  turn,  contract  laboratories 
are  responsible  for  returning  validation  study 
reports  including  completed  Checklists  to  the 
regulated  entities. 

The  data  reviewer  should  verify  that  all 
validation  and  documentation  requirements 
appropriate  to  the  intended  tier  of  the  new 
or  modified  have  been  met  as  specified  at  40 
CFR  136.4. 136.5(d).  141.27  (b)  and  (e).  For 
Tier  1  method  modifications,  the  completed 


Checklists  are  adequate  to  document  method 
equivalency.  For  all  other  validation  tiers,  the 
data  reviewer  must  ensure  that  the  valicktion 
study  report  is  complete  and  includes  all 
supporting  raw  data.  The  following  sections 
must  be  included  in  the  report: 

2.1.1  A  background  section  that  describes 
the  method  and  the  responsible  organization. 

2.1.2  A  section  that  describes  the  study 
design  and  objectives. 

2.1.3  A  section  that  describes  the  study 
methodology  and  implementation 

2.1.4  A  section  that  describes  the 
procedures  that  were  used  to  report  and 
validate  data. 

2.1.5  A  results  section.  (Note:  Since 
different  instruments  provide  different  data, 
the  specific  form  of  the  supporting  analytical 
data  will  differ  according  to  the  method.  For 
example,  gas  chromatography/mass 
spectrometry  procedures  produce 
chromatograms,  while  colorimetric 
determinations  do  not.) 

2.1.6  A  section  for  a  discussion  of  the 
study  results. 

2.1.7  A  section  that  describes  conclusions 
from  the  study. 

2.1.8  An  appendix  that  contains  the 
Checklists. 

2.2    Data  Review  Guidance  for  EPA  Water 
Methods 

This  section  provides  guidance  for 
reviewing  data  submitted  to  EPA  and  state 
authorities  under  CWA  and  SDWA.  The 
guidance  provides  a  tool  for  authorities  who 
want  to  perform  detailed  inspection  of  data 
analyzed  by  methods  under  40  CFR  parts  136 
and  141.  The  material  presented  in  this 
section  is  technically  detailed  and  is 
intended  for  data  reviewers  familiar  »rith 
analytical  methods. 

2.2.1  Standardized  Quality  Assurance/ 
Quality  Control 

Standardized  QA/QC  is  specified  for  each 
reference  method  and  contains  the  following 
elements: 

2.2.1.1  Calibration  linearity. 

2.2.1.2  Calibration  verification. 

2.2.1.3  Absolute  and  relative  retention 
time  precision  (for  chromatographic 
analyses). 

2.2.1.4  Initial  precision  and  recovery  or 
"start-up"  tests. 

2.2.1.5  Ongoing  precision  and  recovery. 

2.2.1.6  Analysis  of  blanks. 

2.2.1.7  Surrogate  or  labeled  compound 
recovery. 

2.2.1.8  Matrix  spike  and  matrix  spike 
duplicate  precision  and  recovery  (for  non- 
isotope  dilution  analyses). 

2.2.1.9  Demonstration  of  method 
detection  limits. 

2.2.1.10  Analysis  of  reference 
sample. When  reviewing  method  validation 
data,  the  permit  writer,  PWS.  or  other 
individual  or  organization  has  the  authority 
and  responsibility  to  ensure  that  the  test  data 
submitted  contain  the  elements  listed  above: 
otherwise,  the  data  can  be  considered 
noncompliant. 

2.2.2  Detaik  of  DaU  Review 

The  details  of  the  data  review  process 
depend  to  a  great  extent  upon  the  specific 
analytical  method.  Even  for  data  from  the 
same  method,  there  may  be  many  approaches 


to  data  review.  However,  given  the 
standardized  QC  requirements  of  the 
streamlined  methods  approval  program,  a 
number  of  basic  concepts  apply.  The 
following  sections  provide  the  details  for 
reviewing  data  submitted  and  a  rationale  for 
the  QC  tests.  Results  from  all  QC  tests  must 
be  within  the  QC  acceptance  criteria 
specified  in,  or  associated  with,  the  reference 
method  to  validate  that  results  produced  by 
a  method  modification  are  equivalent  or 
superior  to  results  produced  by  the  reference 
method. 

2.2.2.1     Calibration  linearity 

The  relationship  between  the  response  of 
an  analytical  instrument  to  the  concentration 
or  amount  of  an  analyte  introduced  into  the 
instrument  typically  is  represented  by  an 
averaged  response  or  calibration  factor,  a 
calibration  jine,  or  a  calibration  curve.  An 
analytical  instrument  can  be  said  to  be 
calibrated  in  any  instance  in  which  an 
instrimiental  response  can  be  related  to  a 
single  concentration  of  an  analyte.  The 
response  factor  or  calibration  factor  is  the 
ratio  of  the  response  of  the  instrument  to  the 
concentration  (or  amount)  of  analyte 
introduced  into  the  instrument. 

Nearly  all  analytical  methods  focus  on  the 
range  over  which  the  resf)onse  is  a  linear 
function  of  the  concentration  of  the  analyte. 
This  range  usually  extends  frt>m  the 
minimum  level  of  quantitation  (ML)  on  the 
low  end  to  the  point  at  which  the  calibration 
becomes  non-linear  on  the  high  end.  For 
regulatory  compliance,  it  is  important  that 
the  concentration  of  regulatory  interest  (e.g., 
permit  limit;  MCL)  fall  within  this  range. 
Calibration  can  also  be  modeled  by  quadratic 
or  higher  order  mathematical  functions.  The 
advantage  of  a  calibration  line  that  passes 
through  the  origin  is  that  an  averaged 
response  factor  or  calibration  factor  can  be 
used  to  represent  the  slope  of  this  line.  Use 
of  a  single  factor  simplifies  calculations  and 
the  interpretation  of  the  data.  Also,  it  is 
easier  to  discern  when  an  inaccurate 
calibration  standard  has  been  preptared  if  the 
calibration  function  is  a  straight  line. 

Many  analytical  methods,  particularly 
recent  methods,  specify  some  criterion  for 
determining  the  linearity  of  the  calibration. 
When  this  criterion  is  met,  the  calibration 
function  is  sufficiently  close  to  a  straight  line 
that  passes  through  the  origin  to  permit  the 
laboratory  to  use  an  averaged  response  factor 
or  calibration  factor.  Linearity  is  determined 
by  calculating  the  relative  standard  deviation 
(RSD)  of  the  response  factor  or  calibration 
factor  for  each  analyte  and  comparing  this 
RSD  to  the  limit  specified  in  the  method.  If 
the  RSD  does  not  exceed  the  specification, 
linearity  through  the  origin  is  assumed.  If  the 
specification  i:;  not  met,  a  calibration  curve 
must  be  used. 

For  whatever  calibration  range  is  used,  a 
reference  method  should  contain  a 
specification  for  the  RSD  of  the  response  or 
calibration  factor  to  esUblish  the  breakpoint 
between  linear  calibration  through  the  origin 
and  a  line  not  through  the  origin  or  a 
calibration  curve.  For  new  methods,  the 
method  developer  must  provide  the  RSD 
results  by  which  one  can  judge  linearity, 
even  in  instances  where  the  laboratory  is 
using  a  calibration  curve.  In  instances  where 


the  laboratory  employs  a  curve  rather  than  an 
average  response  or  odibration  factor,  the 
data  reviewer  should  review  each  calibration 
point  to  ensure  that  the  resfmnse  increases  as 
the  concentration  increases.  If  it  does  not,  the 
instniment  is  not  operating  properly,  or  the 
calibration  curve  is  out  of  the  range  of  that 
instrument,  and  data  are  not  considered 
valid. 

2.2.2.2  Calibration  Verification 

Calibration  verification  involves  the 
analysis  of  a  single  standard  at  the  beginning 
of  each  analytical  shift  or  after  the  analysis 
of  a  fixed  number  of  samples  (e.g.,  10).  The 
concentration  of  each  analyte  in  this  standard 
is  normally  at  the  same  level  as  in  one  of  the 
calibration  standards,  typically  at  1 — 5  times 
the  ML  The  concentration  of  each  analyte  in 
this  standard  is  calculated  using  the 
calibration  data.  The  calculated 
concentration  is  compared  to  the 
concentration  of  the  standard.  Calibration  is 
verified  when  the  concentration  is  within  the 
calibration  verification  limits  specified  in  the 
method.  If  the  results  are  within  the 
specifications,  the  laboratory  is  allowed  to 
proceed  with  analysis  without  recalibrating 
and  allowed  to  use  the  calibration  data  to 
quantify  the  sample  concentration  or  amount 
of  each  analyte  in  samples,  blanks,  and  QC 
tests. 

If  calibration  caimot  be  verified,  the 
laboratory  may  either  recalibrate  the 
instrument  or  preftare  a  fresh  calibration 
standard  and  makis  a  second  attempt  to  verify 
calibration.  If  calitvation  caimot  be  verified 
mrith  a  fresh  calibration  standard,  the 
instrument  must  be  recalibrated.  If 
calibration  is  not  vmfied,  subsequent  data 
are  considered  to  be  invalid  until  the 
instrument  is  recalibrated. 

2.2.2.3  Absolute  and  Relative  Retention 
Time  Precision 

Retention  time  specification  aid  in  the 
identification  of  aiialytes  in  chromatograpkic 
analyses.  In  some  methods,  a  miniiniim 
retention  time  is  specified  to  ensure  adequate 
separation  of  analytes  in  complex  mixtures. 
If  retention  time  QC  criteria  cannot  be 
verified,  chromatographic  identification  of 
analytes  is  suspect  and  reanalysis  is 
necessary. 

2.2.2.4  Initial  Precision  and  Recovery 

The  laboratory  must  demonstrate  that  it 
can  meet  the  IPR  QC  acceptance  criteria  in 
the  method.  This  test  is  required  prior  to  the 
use  of  the  method  by  a  laboratory.  It  is 
sometimes  termed  the  "start-up  test" 
Difficulty  in  passing  the  start-up  test 
frequently  leads  to  marginal  perfictrmance  by 
the  laboratory  in  the  routine  operation  of  the 
method.  Performing  the  start-up  test  "after 
the  fact"  or  after  samples  have  been  analyzed 
is  not  acceptable. 

The  start-up  test  consists  of  spiking  the 
analytes  of  interest  into  a  set  of  four  or  more 
aliquots  of  a  reference  matrix  and  analyzing 
these  four  aliquots.  The  reference  matrix 
simulates  the  medium  being  tested.  A 
separate  IPR  test  must  be  performed  for  each 
medium.  The  mean  concentration  and  the 
standard  deviation  of  the  concentration  are 
calculated  for  each  analyte  and  compared  to 
QC  acceptance  criteria  in  the  method.  If  the 


mean  and  standard  deviation  are  within  the 
limits  specified,  the  analysis  system  is  in 
control  and  the  laboratory  cssi  use  the  system 
fot  analysis  of  blanks,  field  samples,  and 
othw  QC  tests  samples.  For  some  methods 
(e.g..  EPA  Methods  625  and  1625).  a  repeat 
test  is  allowed  because  of  the  large  niunber 
of  analytes  being  tested  simultaneously. 

If  there  are  no  start-up  test  data,  or  if  these 
data  fail  to  meet  the  QC  acceptance  criteria 
in  the  method,  all  data  produced  by  that 
laboratory  using  that  method  are  not 
considered  valid.  It  is  important  to  remember 
that  if  a  change  is  made  to  a  method,  the 
start-up  test  must  be  repeated  with  the 
change  as  an  integral  part  of  the  method. 
Such  changes  may  involve  alternative 
extraction,  concentration,  or  cleanup 
processes;  alternative  GC  columns.  GC 
conditions,  or  detectors;  or  other  procedures 
designed  to  address  a  particular  matrix 
problem.  If  the  start-up  test  is  not  repeated 
when  a  procedure  is  changed,  added,  or 
deleted,  data  produced  by  the  modified 
method  are  considered  invalid. 

2.2.2.5  Ongoing  Precision  and  Recovery 

An  ongoing  precision  and  recovery  lOPR) 
standard  (also  termed  a  "laboratcny  control 
sample"  (LCS)  or  a  "laboratory  fortified 
blasik"  (LFB))  must  be  analyzed  with  each 
sample  batch  prior  to  the  analysis  of  a  blank, 
sample,  or  matrix  spike  ot  duplicate.  The 
number  of  samples  in  the  batch  is  usually  10 
or  20,  depending  on  the  method,  or  the  OPR 
is  required  at  the  begiiming  of  an  analysis 
shift,  regardless  of  the  number  of  samples 
analyzed  during  that  shift  The  data  reviewer 
must  determine  if  the  OPR  standard  has  been 
run  with  each  sample  batch  or  at  the 
beginning  of  the  shift  and  if  all  criteria  have 
been  met.  If  the  standard  was  not  run  with 
a  given  set  of  samples,  or  if  the  criteria  are 
not  met,  the  results  for  that  set  of  samples  are 
considered  invalid. 

2.2.2.6  Analysis  of  blanks 

Blanks  must  be  analyzed  either  on  a 
periodic  basis  or  with  each  sample  batch, 
depending  on  the  method.  Blanks  may 
contain  contamination  at  levels  no  higher 
than  specified  in  the  method.  Samples 
associated  with  a  contaminated  blank  must 
be  reanalyzed. 

2.2.2.7  Surrogate  or  Labeled  Compound 
Recovery 

Surrogate  or  labeled  compounds  are  used 
to  assess  the  performance  of  the  method  on 
each  sample.  Recoveries  of  these  compounds 
fittm  each  sample  must  be  within  QC 
acceptance  criteria  to  demonstrate  acceptable 
method  performance  on  the  sample.  If  me 
recovery  is  not  within  the  criteria,  the  sample 
is  normally  diluted  and  the  dilute  sample 
analyzed  to  demonstrate  that  a  matrix  effect 
precluded  reliable  analysis  of  the  undiluted 
sample. 

2.2.2.8  Matrix  Spike  and  Matrix  Spike 
Duplicate 

Non- isotope  dilution  methods  require  a 
spike  of  the  analytes  of  interest  into  a 
separate  aliquot  of  the  sample  for  analysis 
with  the  sample.  The  purpose  of  the  matrix 
spike  (sometimes  termed  a  "laboratory 
fortified  sample  matrix"  (U^))  is  to 
determine  if  the  method  is  applicable  to  the 


sample  in  question.  While  many  of  the 
approved  methods  were  tested  using 
efnuents  from  a  wide  variety  of  industries, 
samples  from  some  sources  may  not  yield 
acceptable  results,  h  is,  therefore,  important 
to  evaluate  method  performance  in  the 
sample  matrix  of  interest  If  the  recovery  for 
the  MS/MSD  is  not  writhin  the  QC  acceptance 
criteria,  a  matrix  interference  may  be  the 
cause.  The  sample  is  usually  diluted  and  the 
diluted  sample  spiked  and  analyzed.  If  the 
QC  acceptance  criteria  are  met  with  the 
diluted  MS/MSD,  a  matrix  problem  exists. 
Cleanup  and  other  processing  of  the  sample 
are  then  required  to  overcome  the  matrix 
interfarenca  if  analysis  of  the  undiluted 
sunple  is  required  to  establish  compliance. 

2.2.2.9  Demonstration  of  Method  Detection 
Limits 

A  laboratory  that  wishes  to  use  a  new  or 
modified  wastewater  method  must 
demonstrate  that  the  method  detection  limit 
(MDL)  s(>ecified  in  the  reference  method  can 
be  achieved.  Alternatively,  if  the  regulatory 
wrastewater  compliance  limit  is  above  the 
MDL,  laboratories  must  demonstrate  that  the 
minimum  level  (ML)  determined  with  the 
new  or  modified  method  is  at  or  below  Vj  the 
compliance  limit  A  laboratory  that  wishes  to 
use  a  new  or  modified  drinking  water 
method  must  demonstrate  that  the  MDL 
determined  with  that  method  meets  the 
detection  limits  specified  at  40  CFR  parts 
141.23, 141.24  and  141.89  and/ or  as  specified 
at  40  CFK  141.27(d).  For  both  drinking  water 
and  wastewater  determii>ations, 
demonstration  of  a  valid  detection  limit 
requites  use  of  an  MDL  study  in  accordance 
with  the  procedure  at  40  CFR  part  136 
Appendix  B.  If  the  MDL  determined  with  the 
new  (v  modified  method  is  not  acceptable, 
the  method  may  not  be  used  because  the 
laboratory  has  not  demonstrated  an  ability  to 
detect  the  analyte  at  the  level  reqiiired. 

Male:  Required  detection  limits  specified 
in  reguiaticms  and/or  in  the  reference 
metbod(s)  are  usually  analyte-spedfic;  tor  the 
same  analyte,  the  requirement  may  difiier 
between  the  wastewater  and  the  drinking 
watCT  reference  method. 

2.2.2.10  Reference  Sample  Analysis 

Provided  such  acceptance  limits  are 
specified  by  EPA  or  other  regulatory 
audiorities,  a  laboratory  must  be  able  to 
demonstrate  the  ability  to  quantitate  the 
analyte  in  a  reference  material  to  mthin  the 
acceptance  range  specified  for  the  reference 
material.  Currently.  EPA  specifies  at  40  CFR 
141.23, 141.24  and  141.89  acceptance  limits 
for  analysis  of  performance  evaluation  (PE) 
samples  that  are  provided  by  EPA  under  the 
drinking  water  studies  (WS)  PE-sample 
program. 

3.0    Method  Approval  Process 

Use  of  the  procedures  specified  in  this 
section  will  expedite  the  approval  of 
drinking  and  wastewater  methods  by 
ensuring  that  methods  submitted  to  EPA  for 
approval  contain  the  appropriate  elements, 
have  been  validated,  and  contain  all 
supporting  documentation.  This  section 
details  procedures  for  preparing  and 
submitting  method  documentation,  and 
describes  the  rulemaking  process  required  to 
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approve  a  new  method  or  method 
modification.  All  new  wastewater  and 
drinking  water  methods  are  subject  to  EPA 
review.  New  methods  recommended  for 
approval  will  be  subject  to  one  of  two 
actions:  an  approval  letter  or  an  Agency 
rulemaking.  Tier  1  new  methods  will  receive 
a  letter  of  approval  from  EPA/EAD.  Tier  2 
and  3  new  methods  will  be  approved  in  a 
formal  rulemaking.  Rulemaking  involves 
publishing  in  the  Federal  Register  a 
proposed  rule  containing  the  raethod(s)  for 
public  comment,  resftonding  to  public 
comment,  and  approving  the  method(s)  in  a 
final  rule.  The  approved  method(s)  will  be 
cited  in  the  applicable  parts  of  the  CFR.  The 
text  of  the  approved  methodCs)  will  be 
incorporated  by  reference  rather  than 
published  in  the  CFR.  The  method  submitter 
will  be  responsible  for  developing,  writing, 
and  validating  the  method;  providing 
information  in  a  format  suitable  for  a 
proposed  rule:  providing  the  necessary 
supporting  doctunentation:  and  assisting  EPA 
in  responding  to  public  comments  to  support 
approval.  EPA  will  review  the  method  and 
supporting  documents,  draft  the  regulatory 
language,  and  submit  the  proposed  rule  to 
the  Office  of  the  Federal  Register  (OFR)  for 
publication  in  the  Federal  Regkter.  New 
methods  must  undergo  the  processes  detailed 
above:  no  other  types  of  action  will  be 
substituted. 

Method  modifications  can  be  used  directly 
after  the  method  validation  study  confirms 
method  equivalency.  EPA.  only  upon 
request,  will  review  Tier  2  and  Tier  3  method 
modifications.  The  option  to  request  EPA 
review  of  a  modified  method  is  provided  to 
allow  interested  parties  to  substantiate  EPA 
approval  of  a  method  modification.  Any 
party  associated  with  method  modification 
and/ or  development  can  request  review, 
including:  permittees,  publicly  owned 
treatment  works  (POTWs),  public  water 
systems  (PWSs),  commercial  laboratories. 
vendors,  or  States.  Upon  determination  that 
■  method  modification  is  appropriate.  EPA 
either  will  issue  a  letter  of  approval  or 
conduct  a  rulemaking,  whichever  action  is 
requested  by  the  method  submitter.  The  text 
of  the  approved  method(s)  will  be 
incorporated  by  reference  rather  than 
published  in  the  CFR.  The  method  submitter 
will  be  responsible  for  developing,  writing, 
and  validating  the  method;  providing 
information  in  a  format  suitable  for  a 
proposed  rule;  providing  the  necessary 
supporting  documentation:  and  assisting  EPA 
in  responding  to  public  comments  to  support 
approval.  EPA's  role  will  be  to  review  the 
method  and  documentation:  to  %mte  the  rule 
language:  and  to  submit  the  rule  to  the  OFR. 
if  appropriate. 

3.1    Pre-Submission  Procedures 

EPA  must  review  all  new  methods,  and 
will  review  Tier  2  and  Tier  3  method 
modifications  upon  request.  Prior  to  EPA 
review,  a  party  developing  a  new  or  modified 
method  will  proceed  through  up  to  four 
steps:  (1)  method  development,  (2)  method 
validation.  (3)  infomation  in  a  format 
suitable  for  proposal  in  the  Federal  RagMter 
(if  appropriate),  and  (4)  submission  to  EPA. 
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3.1.1     Method  Development 

Any  person  can  develop  a  new  method  or 
method  modification  if  they  identify  a  new 
or  improved  procedure  or  technique  for 
analyzing  an  ataalyte  of  interest.  A  new 
method  must  be  a  unique  combination  of 
analyte  and  determinative  technique,  as 
discussed  in  Section  1.  Otherwise,  it  would 
qualify  as  a  modification  of  an  existing 
method.  The  method  development  process 
will  typically  include  drafting,  checking,  and 
modifying  testing  procedures.  Once  the 
person  has  confidence  in  the  new  or 
modified  testing  procedures,  the  procedures 
should  be  finalized  into  a  standardized 
format.  The  method  description  should 
identify  the  anticipated  application  of  the 
new  procedures:  single  laboratory;  multi- 
laboratory,  single  matrix  type:  or  multi- 
laboratory,  multiple  matrix  types. 

The  requirement  to  provide  the  method  in 
standard  format  is  needed  to  preclude 
confusion.  Specific  details  on  the  standard 
format  for  the  new  or  modified  method  can 
be  found  at  Appendix  F  of  this  part. 
Appendix  F  specifies  the  analytical  methods 
format  developed  by  EPA's  Environmental 
Monitoring  Management  Council  (EMMC). 
The  EMMC  format  is  directed  at 
standardizing  all  Agency  analytical  methods. 

For  new  methods  submitted  for  approval  at 
40  CFR  part  136  or  part  141,  a  format  from 
another  organization  may  be  used  provided 
that  it  is  standardized  and  contains  the  same 
elements  specified  in  the  Method  Guidelines 
and  Format.  For  example,  the  method  format 
documents  bom  Standard  Methods.  ASTM, 
AOAC-International,  or  USGS  are  acceptable 
because  these  formats  are  dociunented  and 
routinely  followed  by  these  organizations. 
However,  method  submitters  other  than  these 
organizations  must  use  the  EPA  format 
specified  at  Appendix  F  of  this  part. 
Reserving  method  formats  for  those  specific 
organizations  avoids  misleading  the 
analytical  community  concerning  the 
authorship  of  the  method.  EPA  will  review 
and  approve  standardized  formats  from 
governmental  authorities  and  industrial 
associations  upon  request,  but  will  not 
approve  miscellaneous  formats  written  by 
instrument  manufacturers,  individual 
laboratories,  and  others  because  of  the 
potential  proliferation  of  different  method 
formats.  The  format  provided  in  Appendix  F 
of  this  part  meets  the  needs  of  a  format  for 
new  methods. 

3.1.2    Method  ValidaUon 

Each  new  method  or  method  modification 
must  be  tested  to  assess  its  performance.  The 
process  of  establishing  or  substantiating 
method  performance  is  called  validation.  To 
approve  a  new  method  or  method 
modification,  EPA  must  be  provided  with  a 
report  describing  and  including  results  of  the 
vaJidation  study.  When  undertaking  method 
validation,  the  method  submitter  is 
responsible  for  performing  the  validation 
study  at  the  appropriate  tier  as  specified  at 
S§  136.4, 136.5  and  141.27.  The  study  will  be 
detailed  in  a  method  validation  report 
submitted  to  EPA  that  includes  the  required 
Checklists  and  Certification  Statement  as 
specified  at  Appendix  E  of  this  part. 

For  new  methods,  QC  acceptance  criteria 
must  be  included  in  the  method  and  the 


details  of  development  of  these  criteria  must 
be  included  in  the  validation  report.  QC 
acceptance  criteria  are  used  to  ensure  that  a 
method  produces  results  that  are  reliable, 
defensible,  and  suitable  for  regulatory 
decisions.  QC  acceptance  criteria  must  be 
developed  from  data  gathered  in  a  method 
validation  study.  When  an  analyte  is  being 
added  to  an  approved  method,  however.  QC 
acceptance  criteria  may  be  (1)  develofwd 
from  validation  data,  (2)  transferred  bom 
another  analyte  already  included  in  the 
approved  method,  (3)  transferred  from 
another  analyte  in  another  approved  method, 
or  (4)  transferred  bom  another  approved 
method  for  the  same  analyte.  For  a  transfer 
from  another  analyte  to  be  appropriate,  the 
chemical  characteristics  of  the  analyte  bom 
which  the  criteria  are  transferred  should 
simulate,  as  closely  as  possible,  the  chemical 
characteristics  of  the  newly  regulated 
analyte.  For  example,  if  2,4-dimethyl-3- 
chlorophenol  is  added  to  Method  625,  and 
data  from  a  method  validation  study  are  not 
available  from  which  QC  acceptance  criteria 
can  be  derived,  QC  acceptance  criteria  can  be 
transferred  from  2.4-dimethylphenol  or  4- 
chloro-3-methylphenol  in  Method  625.  For 
newly  regulated  analytes  added  to  an  existing 
method,  it  is  highly  likely  that  EPA  would 
require  that  the  QC  acceptance  criteria  be 
developed  from  validation  data  rather  than 
transferring  criteria  from  another  analyte  to 
ensure  proper  validation. 

3.1.3  Draft  Federal  Register  Preamble 
When  Tier  2  and  Tier  3  methods  are  to 

undergo  the  rulemaking  process  (e.g.,  for  all 
new  methods  and  modified  methods 
requests),  the  submitter  must  provide 
information  in  a  format  suitable  for  proposal 
of  the  method  at  40  CFR  parts  136  or  141. 
This  information  should  describe  the  basis 
and  purpose  for  the  proposed  rule  and 
should  be  written  to  communicate  the  import 
of  the  rule  to  the  general  public.  The  OFR 
requires  a  s[)ecific  format  for  the  preamble. 
Examples  of  appropriate  and  pertinent 
preambles  include  49  FR  43234,  October  26. 
1984;  56  FR  5090.  February  7, 1991;  60  FR 
53988,  October  18, 1995;  and  61  FR  1730, 
January  23, 1996. 

3.1.4  Submission  to  EPA 

When  all  the  pre-submission  steps  are 
completed,  the  method  submitter  should 
generate  a  single  packet  for  submission  to 
EPA.  This  packet  will  include  the  method  in 
a  standard  format,  the  method  validation 
report,  the  draft  preamble  (if  rulemaking  will 
occiu"),  and  any  necessary  supporting 
documents.  If  this  streamlining  proposal  is 
promulgated,  the  submission  packet  will  be 
submitted  to  the  Director  of  the  Analytical 
Methods  Staff  in  EPA's  Office  of  Water. 
3.2    EPA  Review 

EPA  must  review  all  new  methods,  and 
will  review  Tier  2  and  Tier  3  method 
modifications  if  requested.  When  a  method 
package  is  submitted  for  review,  EPA  will 
first  check  the  documentation  for 
completeness.  The  doctunentation  must 
include  the  final  method  in  standard  format, 
the  validation  report,  and  information  that 
would  facilitate  EPA's  drafting  of  a  proposed 
rule  (if  rulemaking  will  occur).  If  all  of  the 


doaunentation  is  in  order.  EPA  will  begin  an 
internal  review  of  the  method  for  scientific 
merit,  consistency,  and  appropriateness.  The 
internal  review  may  involve  multiple 
programs  and  workgroups.  Should  any 
problems  or  questions  arise.  EPA  will 


communicate  with  the  submitter  to  resolve 
the  outstanding  issues.  Depending  on  the 
circumstances.  EPA  may  return  the 
submission  to  the  submitter  for  revision. 

If  internal  review  recommends  acceptance, 
EPA  will  issue  a  letter  of  acceptance  for  a 


Tier  1  new  method.  For  Tier  2  and  Tier  3 
new  methods.  EPA  will  begin  the  rulemaking 
process.  For  Tier  2  and  Tier  3  method 
modifications,  the  method  submitter  has  the 
option  of  receiving  a  letter  of  approval  or 
proceeding  with  the  rulemaking  process. 


Table  1-1.— EPA  Review  and  AF»pnovAL  of  PwIethoos 


Tier  1:  Single-iab „ ™ 

Tier  2:  Multi-tab,  single  matrix  type  .. 
Tier  3:  Multi-lab,  multiple  matrix  type 


EPA  review  required 

EPA  issues  a  letter  of  approval 

EPA  review  required 

Approved  through  rulemaking 

EPA  review  required 

Approved  through  rutemalcing 


Modtfied  method 


No  EPA  review. 

•  If  requested.  EPA  reviews  and  issues  letter 
of  approval,  or  conduds  miemaking. 

•  If  requested,  EPA  reviews  and  issues  letter 
o(  approval,  or  conducts  rulemaking. 


3.3  Limited  Use  Methods 

Currently.  EPA  reviews  single-laboratory, 
limited-use  methods  only  for  special 
appliqations.  Examples  of  special 
droimstances  could  include  procedures  to 
remove  sulfote  interferences  in  drinking 
water  matrices  and,  as  described  below, 
technologies  that  can  eliminate  total  cyanide 
false  p>ositives  in  some  wastewater 
measurements. 

Use  of  limited-use  methods  as  Tier  1 
methods  for  both  wastewater  and  drinking 
water  methods  is  allowed.  The  purpose  of 
this  allowance  is  to  provide  the  means  by 
which  (1)  a  new  technology  can  be 
introduced  and  (2)  specific  matrix 
interference  problems  can  be  overcome. 
Furthermore,  additional  single  laboratories 
can  use  the  technology  until  a  sufficient 
number  of  devices  are  available  for 
interlaboratory  validation. 

Tier  1  new  methods  must  be  submitted  to 
EPA  for  review.  Upon  recommendation  for 
approval,  a  letter  of  approval  will  be  issued 
Tier  1  modified  methods  can  be  used  directly 
upon  validation.  EPA  will  not  review  Tier  1 
method  modifications. 

3.4  Rulemaking  Process 

The  customary  rulemaking  process  consists 
of  four  phases:  proposal  of  the  rule,  public 
comment,  response  to  comments,  and 
publication  of  the  final  rule.  The  proposed 
rule  requests  public  comment  and  allows  a 
specified  comment  period,  for  example,  30  to 
90  days  depending  on  the  magnitude  of  the 
proposed  change.  At  the  end  of  the  comment 
period,  EPA  will  forward  any  significant 
comments  to  the  method  submitter.  The 
submitter  would  then  provide  technical 
assistance  to  EPA  in  drafting  responses  to 
comments.  All  conunents  that  have  scientific 
or  legal  merit,  or  raise  substantive  issues  tvith 
the  propKtsed  rule,  must  be  answered  to 
complete  the  rule-making  process. 

EPA  will  review  the  comment  responses 
and  complete  a  response-to-comments 
document  that  must  be  included  in  the  final 
rule.  EPA  wrill  prepare  and  submit  the  final 
rule  to  the  OFR  for  publication.  The  final  rule 
will  state  the  date  that  the  rule  becomes 
effective;  as  of  this  date,  the  method  is 
approved. 

3.5  Proprietary  Components 

Proprietary  components  can  be  classified 
into  three  categories:  proprietary  reagents. 


proprietary  Instnunents,  and  proprietary 
methods.  Proprietary  reagents  and 
instruments  are  allowed  in  the  approval  of 
analytical  methods  for  compliance  purposes 
to  the  extent  that  such  inclusion  still 
provides  an  adequate  opportunity  for  public 
review  and  comment  under  the 
Administrative  Procedure  Act  Use  of 
proprietary  methods  for  determining 
compliance  with  regulatory  requirements 
where  the  entire  method  is  claimed  as 
"confidential  business  information"  (CBl)  is 
not  allowed.  However,  if  the  proprietary 
method  is  patented  it  could  be  considered  for 
approval  because  the  public  would  have  the 
opportunity  to  craiunent  on  the  patented 
method. 

Proprietary  reagents  and  instruments  are 
allowed  in  approved  methods.  The  details  of 
the  proprietary  elements  miist  be  disdoeed  to 
EPA,  but  will  be  withheld  from  the  public  if 
the  person  requesting  protection  for  the  CBI 
demonstrates  that  the  information  is  entitled 
to  confidential  treatment  under  the 
applicable  regulations.  Examples  of  these 
proprietary  components  are  immunoassay 
reagents  and  antibodies,  and  liquid  phases  in 
GC  columns,  e.g.,  DB-1®,  SPB-octyl, 
Dexsil®,  etc.  A  new  or  modified  niethod 
submitted  for  EPA  approval  must  include 
language  stating  that  the  proprietary  reagent 
or  instnmient  can  be  replaced  by  an 
equivalent  Changes  made  to  the  method  after 
EPA  approval  would  require  the 
manufacturer  to  demonstrate  through 
supporting  doaunentation  that  the  new 
proprietary  equipment,  substance,  or  reagent 
woijld  produce  results  equal  or  superior  to 
results  produced  with  the  material  originally 
tested  and  on  which  the  method  approval  is 
based.  For  proprietary  reagents,  a  method 
must  contain  accurate,  sf>ecific  instructions 
for  the  safe  handling  of  each  proprietary 
reagent  listed  in  the  method,  and  for  safe 
disposal  of  each  spent  proprietary  reagent 
and/or  reagent  product.  When  a  material 
safety  data  sheet  (MSDS)  accompanies  the 
proprietary  material,  the  MSDS  will  serve  as 
these  instructions,  and  the  submission  of  an 
MSDS  with  tte  method  shall  be  evidence 
that  the  requirements  for  instructions  bx  safe 
handling  and  disposal  of  the  reagent  have 
been  met 


PART  141— NATIONAL  PRIMARY 
ORINKINQ  WATER  REQULATK>NS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Aothority:  42  U.S.C  300f,  300g-l,  3O0g-2. 
300g-3.  300g-4,  300g-S.  300g-6.  300J-4.  and 
300i-9. 

2.  Section  141.2  is  proposed  to  be 
amended  by  adding  the  following 
definitions  in  alphabetical  order  to  read 
as  follows: 

f141^    DefkilUona. 
As  used  in  this  part,  the  tenn: 
Accuracy  means  the  degree  of 
agreement  between  an  observed  value 
and  an  accepted  reference  value. 
Accuracy  includes  random  error 
(precision)  and  systematic  error  (bias) 
that  are  caused  by  sampling  and 
analysis. 

Administrator  means  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency 
(EPA). 

Analyte  or  Analyte  of  concern  means 
a  substance  or  property  that  is  to  be 
measured  by  an  analysis. 

Approved  method  means  a  testing 
procedure  (analytical  method)  promulgated 
at  this  part  or  at  40  CFR  part  142  or  143. 

Assistant  Administrator  (AA)  means 
the  EPA  Assistant  Administrator  for 
Water. 


Calibration  (CAL)  means  the  process 
of  estabUshing  the  relationship  between 
the  concentration  or  amoimt  of  material 
intrtxluced  into  an  instrument  or 
measurement  process  and  the  output 
signal.  ^ 

Calibration  linearity  means  the  degree 
to  which  caUbration  points  lie  along  a 
straight  line. 

Calibration  verification  means  the 
means  of  establishing  that  instrument 
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perfoimance  remains  within  pre- 
established  limits. 

•  •        •        •        • 

Determinative  technique  means  the 
process  (physical  or  chemical  or  both)  to 
measure  the  identity  and  concentration 
of  an  analyte.  In  test  methods,  the 
determinative  technique  follows  the 
front-end  techniques. 

•  •        •        •        • 

Front-end  technique  means  any 
technique  in  the  analytical  process  that 
precedes  the  determinative  technique, 
including  all  procedures,  equipment, 
solvents,  etc.  that  are  used  in  the 
laboratory  in  the  prep>aration  and 
cleanup  of  a  sample  but  this  excludes 
conditions  and/or  procedures  for  the 
collection,  preservation,  shipment  and 
storage  of  the  sample. 

Initial  precision  and  recovery  test 
(IPR)  means  analysis  of  a  minimiun  of 
four  spiked  reagent  water  samples  under 
the  same  conditions  as  will  be  used  for 
analysis  of  environmental  samples.  The 
IPR  is  used  to  demonstrate  that  a 
laboratory  is  able  to  produce  reliable 
results  with  the  method  prior  to  analysis 
of  environmental  samples. 

Interference  means  a  positive  or 
negative  efliect  on  a  measiuement 
caused  by  a  substance  other  than  the 
analyte  being  investigated. 

Matrix  means  the  component  or 
substrate  that  contains  the  target 
analyte. 

Matrix  spike  (MS)  means  a  sample 
prepared  by  adding  a  known  mass  of 
target  analyte  to  a  specified  amount  of 
a  sample  matrix  for  which  an 
independent  estimate  of  target  analyte 
concentration  is  available. 

Matrix  spike  duplicate  (MSD)  means  a 
duplicate  of  the  matrix  spike.  The  MS/ 
MSD  are  used  in  combination  to  test  the 
precision  of  an  analysis. 

Matrix  type  is  any  potable  water 
sample  provided  by  a  PWS. 

Medium  means  the  phyncal  phase  of 
a  sample  matrix.  Air,  water,  soil, 
sediment,  rock,  and  sludge  are  sample 
media. 


Method  means  an  orderly  and 
systematic  arrangement  of  procedures 
and  techniques  for  performing  an 
analysis. 

Method  blank  (or  blank)  means  a 
sample  absent  the  analytes  of  interest 
and  interferences  that  is  processed 
through  all  steps  of  a  me&od 
simultaneously  with  and  under  the 
same  conditions  as  samples  that  may 
contain  an  analyte  of  interest. 


Method  detection  limit  (MDL)  means 
the  minimum  concentration  of  a 
substance  that  can  be  measured  and 
reported  with  99%  confidence  that  the 
analyte  concentration  is  greater  than 
zero  as  determined  by  the  procedure  set 
forth  in  appendix  B  of  this  p>art. 

Method  Guidelines  and  Format  means 
the  procediues  set  forth  in  appendix  F 
of  part  136. 

Method  modification  means  a  change 
to  a  reference  method.  The  change  may 
be  to  a  front-end  technique  or  to  the 
determinative  technique. 

Method  validation  means  a  process  by 
which  a  laboratory  or  vendor  establishes 
the  performance  of  a  new  method  or 
substantiates  the  performance  of  a 
reference  method  modification. 

Minimum  level  (ML)  means  the  lowest 
level  at  which  an  entire  analytical 
system  gives  a  recognizable  signal  and 
acceptable  calibration  point  for  an 
analyte.  It  is  equivalent  to  the 
concentration  of  the  lowest  calibration 
standard,  assuming  that  all  method- 
specified  sample  weights,  volumes,  and 
clean-up  procedures  have  been 
employed. 

•  •        •        *        • 

New  method  means  a  combination  of 
analyte  of  concern  and  determinative 
technique  that  is  diffiarent  from  those  in 
the  approved  methods. 

Ongoing  precision  and  recovery 
sample  (OPR)  means  a  spiked  reference 
matrix  sample  that  is  processed  through 
all  steps  of  a  method  simultaneoiisly 
with  and  under  the  same  conditions  as 
samples  that  may  contain  an  analyte  of 
interest.  Also  called  a  laboratory  control 
sample  (LCS),  the  OPR/LCS  is  used  to 
demonstrate  that  a  laboratory  is  able  to 
produce  reliable  results  continuously. 

Organic  Methods  means  the 
document  titled:  Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water— Supplement  III 
(available  from  the  National  Technical 
Information  Sovice  (NTIS).  U.S. 
Department  of  Commerce,  Springfield, 
Virginia,  22161.  703/487-4600,  at  NTIS 
publication  PB97-1 25298). 

Other  approved  method  means  a 
promulgated  method  that  is  not 
designated  as  a  reference  method. 

Percent  recovery  means  the  recovery 
multipUed  by  one  hundred. 

•  •        •        •        • 

Precision  means  the  degree  to  which 
a  set  of  obaervations  or  measurements  of 
the  same  property,  usually  obtained 
under  similar  conditions,  confram  to 
themselves.  Precision  is  usually 
expressed  as  standard  deviation. 


variance,  or  range,  in  either  absolute  or 
relative  terms. 

Preparation  means  processing 
performed  on  a  sample  prior  to  analysis, 
including  extraction,  concentration,  and 
cleanup. 

Procedure  means  a  set  of  systematic 
instructions  for  performing  an  activity. 

Promulgated  method  means  a  method 
that  has  been  published  or  incorporated 
by  reference  into  40  CFR  parts  141. 142, 
or  143. 
•        •        •        •        • 

Quality  assurance  (QA)  means  an 
integrated  system  of  activities  involving 
planning,  quality  control,  quaUty 
assessment,  reporting,  and  quality 
improvement  to  ensure  that  a  product  or 
service  meets  defined  standards  of 
quaUty  with  a  stated  level  of  confidence. 

Quality  control  (QC)  means  the 
overall  system  of  technical  activities 
whose  purpose  is  to  measure  and 
control  the  quality  of  a  product  or 
service  so  that  it  meets  the  needs  of  a 
user.  The  aim  is  to  provide  quality  that 
is  satisfactory,  adequate,  dependable, 
and  economical. 

QC  acceptance  criteria  means 
performance  specifications  developed 
from  validation  data  and  used  to  control 
the  limits  within  which  an  analytical 
method  is  operated. 

Range  means  the  amounts  or 
concentrations  over  which  an 
instrument  or  analytical  system  is 
calibrated. 

Recovery  means  the  total  amount  of 
analyte  found  divided  by  the  amount  of 
anal3rte  added  as  a  spike. 
'  Reference  methoa  means  an  approved 
method  that  is  designated  as  a  standard 
to  which  a  modified  method  can  be 
compared.  A  reference  method  will 
include  standardized  QC  and  QC 
acceptance  criteria  as  well  as  sample 
preparation,  cleanup,  and  other 
procediu^s. 

Regional  Administrator  means  an  EPA 
Regional  Administrator. 

Sample  means  a  portion  of  a  larger 
whole  or  a  single  item  of  a  group;  a 
finite  part  or  subset  of  a  statistical 
population;  the  medium  subjected  to 
analysis.  A  sample  serves  to  provide 
data  or  information  concerning  the 
properties  of  the  whole  or  population. 

Sample  matrix  effect  validation 
means  to  verify  that  the  performance  of 
a  modified  or  new  analytical  method  on 
samples  obtained  from  different  PWSs 
does  not  differ  from  the  results 
validated  in  reagent  water  samples. 

Screening  method  means  a  method 
that  employs  a  qualitative  determinative 
technique  for  an  analyte  of  interest  that 


is  difiierent  from  the  determinative 
techniques  used  in  all  approved 
methods  for  that  analyte.  The  screening 
method  must  produce  a  false  negative 
probability  less  than  1%. 
•       •        •        •        • 

Selectivity  means  the  capability  of  a 
method  or  instrument  to  respond  to  an 
analyte  in  the  presence  of  interferences. 

Sensitivity  means  the  capabiUty  of  a 
method  or  instnunent  to  differentiate 
between  different  amoimts  or 
concentrations  of  an  analyte. 

Spike  means  the  process  of  adding  a 
known  amoiuit  of  an  analyte  to  a  sample 
to  determine  the  recovery. 

SpiJce  amount  means  a  known  mass  of 
analyte  added  to  a  sample  and  used  to 
determine  the  recovery  of  a  method. 

Standard  deviation  means  the 
measure  of  the  dispersion  of  observed 


difference  between  the  individual 
values  of  a  set  and  the  arithmetic  mean 
of  the  set,  divided  by  one  less  than  the 
number  of  values  in  the  set. 

•       *       •        •        • 

Standardized  quaUty  control 
(standardized  QC)  means  a  uniform  set 
of  performance  testing  procedures  that 
ensure  reliable  results.  Depending  on 
the  method,  standardized  QC 
procedures  include,  but  are  not  limited 
to,  the  following:  calibration,  calibration 
linearity,  cahbration  verification, 
absolute  retention  time,  absolute  and 
relative  retention  time  precision,  initial 
precision  and  recovery,  ongoing 
precision  and  recovery  ^laboratory 
control  sample),  surrogate  or  labeled 
compound  recovery,  analysis  of  blanks, 
matrix  spike  and  matrix  spike  duplicate 
recovery  and  precision,  demonstration 
of  method  detection  limit(s),  and 


Surrogate  means  a  substance  with 
properties  that  mimic  the  behavior  of  an 
analyte,  that  is  unlikely  to  be  found  in 
an  enviroiunental  sample,  and  that  is 
added  to  the  sample  for  quality  control 
purposes. 

•  •        •        •        • 

Tier  1  means  the  application  of  a  new 
or  modified  method  in  a  single 
laboratory  to  one  or  more  PWSs  . 

Tier  2  means  the  application  of  a  new 
or  modified  method  by  all  laboratories 
to  all  PWSs  (nationwide  use). 

•  •        *        •        • 

3.  Section  141.23,  paragraph  (k)(l),  is 
proposed  to  be  amended  by  revising  the 
table  to  read  as  follows: 


§141.23    InoTQanlc  chemical 
snaiyDcai  le^uHeiviente. 


values  expressed  as 

the  positive  square       analjrsis  of  a 

>  reference  sample. 

W 

•  • 

root  of  the  sum  of  the  squares  of  the            •        •        • 

•        • 

0)- 

•  • 

Table  141 .23(k)(i)— List  of  Approved  Inorganic  Test  Procedures 

Conianiinant 

Ref- 

Other  ^jproved  methods 

method       EPA 

ASTMW> 

SM«-»                    Olhsr 

Antimony 

ICP-IMass  Spectromalry 
Hydride-Atomic  Absorption 
Atomc  At)sorp(iort;  Ptatkxm 
Atomic  Atnorplion;  Fumaoe 

2200.8 
2200.9 

[>-3697-«2 

3113B 

Arsenic 

Indudiveiy  Coupled  Plasma 
ICP-Mass  Spectrometry 

2200.7 
2200.8 

31208 

Atomc  Aoeorpoon;  rianorm 

^200.9 

Atomic  Absorption;  Fumace 

D-2972-93C 

31136 

Hydride-Atomic  Absorption 

D-2972-93B 

31146 

Aabesloe 

Transmission  Electron  Microacapy 

'0100.2       •100.1 

Barium 

Inductivety  Coupled  Plasma 

2200.7 

31206 

ICP-Mass  Spoctiomutiy 

2200.8 

- 

Atomic  Absorption;  Direct 

3111D 

Atomic  Absorpton;  Fumaoe 

31136 

BeryMum 

Inductively  Coupled  Plasma 
ICP-Mass  Spectrometry 
Atomic  Absorption;  Platform 

2200.7 
2200.8 
2200.9 

31206 

Atomic  Absorption;  Fumace 

D-364S-83e 

31136 

Cadmium 

Inductively  Coupled  Plasma 
ICP-Mass  Spectromefry 
Atomc  Absorption;  Platfuriii 
Atomc  Absorption,  Fumace 

2  200.7 
2200.8 
2200.9 

31136 

Ctvomium 

mduclively  Coupled  Plasma 
ICP-Mass  Spectrometry 

ii,. -— 1„  at —^,,,.    m mil II ■■■! 

Aiomc  nosorpeon,  ruuiwiii 
Atomic  Absorption;  Fumace 

2200.7 
2  200  J 
2200.9 

31206 

31136 

CyartdB 

Manual  Distilaiion  foaowed  by 

" 

4500-CN-C 

Spectrophotometrte,  Amenable 

D-2036-91B 
D2038-91A 

4500-O*-G 

4500-CH-E           »M300-85 

opeuoupnuiumeDic,  iwanuai 
Semi-aulomatBd 

•335.4 

Fluorfcto 

Selective  Electrode 

•3000 

D4327-^1 

4500-CN-F 
41106 

Ion  cnromaiograptiy 

Manual  DistH.;  Color.  SPADNS 

4500-F-6.D 

Mwwal  Electrode 

Ol17»-038 

4600-F-C 

Automated  Electrode 

4500-^-E              "380-75WE 

Automated  Aizarin 

"12»-71W 

Mercury 

Msnual.  Cold  V«vx)r 

2245.1 

D3223-91 

31126 

Automated,  Cold  Vapor 

'245.2 

< 

ICP4tess  Spsctrometry 

2200.8 

NKkel 

Inductively  Coifiled  Plasma 
ICP-Mass  Spectrometry 

2200.7 
2200.8 

31206 

Atomic /Kbsorplion:  Platform 
Atomic  Absorption;  Direct 

2200.9 

31116 

(Ml 
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Table  I4l.23(k)(l)— Ust  of  Approved  Inorganic  Test  Procedures— Continued 

Ref- 

Other  approved  methods 

method 

EPA            ASTMJ'J 

SM<'J 

Other 

Atomic  Absorption;  Furnace 

31136 

Nitrate 

Ion  Chromatography 

•300.0 

D4327-91 

41106 

"B-1011 

Automated  Cadmium  Reduction 

•3532 

D3867-90A 

4500-NOr-F 

Ion  Selective  Electrode 

4500-NOj-O 

'601 

Manual  Cadmnjm  Reduction 

D3867-90B 

45OO-NO3-E 

Nitrila 

Ion  Chromatography 

•300.0 

04327-91 

4110B 

•B-1011 

AUomatod  Cadmium  Reduction 

•3532 

D3867-90A 

4500-NO,-F 

Manuai  Cadmium  Reduction 

D3867-90B 

4500-NOr^ 

Spectrophotometric 

4500-f*Or-6 

Seienum 

Hydride-Atomk:  Absorption 
ICP-Mass  Spectrometry 
Atomic  Absorption:  Platfonn 

2200.8 
2200.9 

D3859-^3A 

31146 

Atomic  Absorption;  Fumace 

3859-93B 

31138 

TTMlum 

ICP-Mass  Spectrometry 
Atomic  Absorption;  Platform 

2200.8 
2  200.9 

iBml 

Atomic  Absorption;  Fumace 

D3559-90O 

31138 

ICP-Mass  Spectrometry 

2200.8 

Atomc  Absorption;  Ptatkxm 

2200.9 

Atomic  Absorption;  Fumace 

D1688-90C 

31138 

Atomic  Aosorpoun,  Direct  Aspiration 

D1688-90A 

3111B 

ICP 

2200.7 

31208 

ICP-Mass  Spectrometry 

2200.8 

Atomic  Absorption;  Platform 

2  200.9 

PH 

Eleclrometiic 

M502 

*  150.1     D1293-84 

4500-H*-8 

CondudMty 

Conductancs 

D1125-91A 

2S106 

Calciun 

EDTA  Titrimetric 

D611-93A 

3500-Ca-D 

AtomK  Absorption;  Direct  Aspiration 

D511-93B 

3111B 

- 

Inductively  Coupied  Ptasrra 

2200.7 

31206 

AJMMly 

Titrimetric 
EJectrometric  Titration 

D1067-02B 

23206 

•1-1030-85 

Or1hopho8ptwto  *2 

Colonmetric.  Automated.  Ascort)ic  Add 

•365.1 

4500-P-F 

Cotorimetric,  Ascorbic  Aad,  Smgie  Rea- 

D515-8aA 

4500-P-E 

gent 

Coiorimetic,  PhosphomolybdBte; 

•1-1601-85 

Automated-segmenlad  Horn; 

•1-2601-00 

Automated  discrete 

•1-2598-85 

KXi  onromaiograpny 

•3oao 

D4327-91 

4110 

Slca 

Coiorimelnc,  Moiybdate  Blue; 

Automated-segmented  flow 
Cotorimetric 
Motybdosilicate 
Hetempnty  Blue 
Automated  Method  for  MoiybdBto-Reao- 

liveSiica 

4500-Si-D 
4500-S»-E 
4500-SI-F 

•1-1700-85 
•1-2700-86 

Inductively  Coupled  Plasma 

2200.7 

31208 

Twnperalure 

Thermometnc 

2560 

Sodum 

Inductively  Coupled  Plasma 

2200.7 

AUMTHC  Ausorpi^i,  Direct  Aapralion 

31118 

'  Methods  150.1.  1502  and  245.2  are  available  from  U.S.  EPA,  NERL.  Cincinnati.  OH  45268  The  identical  methods  were  tbrrrwrtw  m  iMbtfh- 
«*?J?_gy*^.f^^"!!yy  °*  "^^^  ^  bastes-.  EPA-60(y4-79-020.  M^  1983.  ;yhich^t^^i»a«l  STnT^.  ^2^28677  ^^ 
9^1&S4?'  Detormlnaton  ol  Metals  in  Environmental  Sample»-Supplement  l".  EPA-600/R-e4-1 1 1 .  May  1994.  Available  at  NTIS.  P6 

■>-'I^  P"y*y"  ■'^  ^  ^^^  '"  accoftlance  with  the  /4nnoa/ 8oolt  0/ 4STW  Stancfewate.  1994.  Vols.  11.01  and  11.02,  American  Society  tor 
)Sr^,^^^^rr^^  mcorporatwo  by  roterence  was  approved  by  the  Director  of  the  Federal  Register  in  accordance  with  5  U.S.C  552(a) 
SSLL^  ^;2L£S^  2?1.''1°5^*^^*"*"^  Amencan  Society  for  Testing  and  Matsrials.  1916  Race  Street.  Phiiadetohia.  PA  19103. 
SS5T£.n5.^;iS'N''w'.'^e°73^  ^  '•'^  ^^  •  ^-»^*^-  ^  20460;  or  at  the  0,5«7S2^^  Register, 

**^^P'2?2^'tl?".'****'"??°'*™**^**  1 8th  edWonofStarJdardWethodjfcy  (he  E«m«attono^kVater  and  kVastewater  1992 
nT?^9^!!'^Ji^^^^S°?^o  ^^  'noorpofatoo  by  reference  was  approved  by  ttie  Director  of  the  Federal  Register  in  accordance  with  5 
lir  ^^^SJ2L*?     ^^  ^"C  ^^   Ccfnf»  may  be  obtained  from  the  American  Public  Health  Association.  1015  Fifteenth  Street  N.W.  Washino- 

SdiS  R^SL^^sJIS^V^tJS*^^  t  i^^c'P'^^J^'ir  ^^^1^^^  ^  street.  S.W..  Washington,  DC  20460;  or  at  the  OfficeTttS 
Federal  Register.  800  North  CapHol  Street  N.W..  Suite  700.  Washington,  DC. 

^!!L^2!£5!2.*^-??^  *^  Open-File  Reports  Section.  U.S.  Geolc^iical  Survev,  Federal  Center.  Box  25425,  Denver.  CO  80225-0425 
p^^>«etfi<^^tor  the  Detemnnation  of  Inorganic  Substances  in  Environmental  Samples".  EPA-600/R-93-100.  August  1993.  Available  at  NTIS. 

loLT'tiS'^^^^SL^il^.  'PJSSS^r^  *^**  Technical  BuNetin  601  "Standard  Method  of  Test  for  Nitrate  in  Drinking  Water".  July 
r«^n^.^Tnrr'  ^??^f?^  f??S^^  ^^J^  incorporation  by  reference  was  approved  by  the  Director  of  the  Federal  Register  in  96- 
22^2S*2"2-li^-S,£l^<?i,*^  i  ^^^  ^^  5^-  ^^°P««  "^  ^  obtained  from  ATI  Onon.  529  Main  Street  Boston.  MA  02129  CoSes  may  be 
^SSS^H^  iSS!^t^^S^'  ^  ^'^-  ^•^-  ^"^'^^O*"-  ^  20460;  or  at  the  Office  ol  the  Feder^  Reg^?  MOnI^C^ 

nJi£!ir^t^?ilJl^!^[!i^?^,*?.  ■"  ^^^^^  Using  Singte  Column  Ion  Chromaloy^)hy",  MHIipore  Cor- 

poration. Water  Chromatography  Divwon.  34  Mapte  Street.  Mitord.  MA  01 757.  -«^.^y,      mHU..>v^ 
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"Method  100.1.  "Analytical  Method  for  Detorminaten  of  Asbestos  Fftwrs  in  Water.  EPA-600/4-83-043.  EPA.  Septerrtier  1983.  Availabte  at 
NTIS,  P683-260471. 

^•Method  1002.  "Determination  of  Asbestos  Structure  Over  10  |im  in  Length  in  Drinking  Water.  EPA-600/R-94-134,  Jixie  1994.  Avai^M  at 
NTIS.  PB94-201902.  •»-  ■» 

*^The  procedures  Shan  be  done  in  accordance  with  the  Industrial  Method  No.  129-71W,  "Fluoride  in  Water  and  Wastewater,  December 
1972.  and  Method  No.  380-75WE,  "Fluoride  in  Water  and  Wastewater,  Febnjary  1976.  Techracon  Industrial  Systems.  Ttis  incorporation  by  ref- 
erence was  approved  by  the  Director  of  the  Federal  Register  in  accordance  with  5  U.S.C.  5S2(a)  and  1  CFR  Part  51.  Copies  may  be  obtained 
from  the  Technicon  Industrial  Systems.  Tarrytown,  NY  10591.  Copies  may  be  inspected  at  EPA's  Drinking  Water  Docket.  401  M  Street  S.W.. 
Washington.  DC  20460;  or  at  the  Office  of  the  Federal  Register.  800  North  Capitol  Street.  N.W..  Suite  700.  Washington.  DC. 

^2Unnltered.  no  d^jestmn  or  hydrolysis. 

^^MethocbmMshed  by  this  organization  and  approved  for  use  under  this  part  may  not  be  modfied  beyond  the  modifications  expressly  8«- 


4.  Section  141.24,  paragraph  (e).  is 
proposed  to  be  amended  by  revising  the 
table  to  read  as  follows: 


f14124   Organic  etwmieals  Other  than 
total  tfWtalontettwn—,  sampling  and 
analytical  raqulraments. 


(e) 


Table  I4l;24(e).— List  of  Approved  Organic  Test  Procedures 


Reference 

■■1 11  ill  III! 

msmoa 

Other  approved  methods 

EPA 

SbM^wd 

method 

18th  Ed.' 

rarameter/mettwdoiogy 

Other 

1.  6enzene 

GC/ELCO 

GG1i«S 

2.  Catbon  Tetrachtoride 

QOELCO __ 

5022 
5242 

5022 

- 

GC/MS  — „ „..    

GC/ECD 

5242 
551 

50?  :> 
5242 

5022 
5242 

5022 
5242 

5022 
5242 

5022 

- 

3.  CNorobenzene 

GC/ELCD „ ^ 

GC/MS 

4. 12-Dichlorobenze(w 

GC/ELCO 

GC/MS 

5. 1.4-Oichtorot)enzerw 

GC/ELCO 

GOMS 

6.  12-Dichtoroethwte 

GC/ELCO 

GC/MS 

7.  ds-Oichtoroethytene 

GC/ELCO . _._ 

8.  Trans-Otchloroethylene 

GC/ELCO 

5242 

5022 
5242 

5022 
5242 

5022 
5242 

5022 
5242 

5022 
5242 

5022 
5242 
551 

5022 
5242 
561 

5022 

- 

- 

GC/ELCO 

GCfl^lS 

■ 

10. 1 2-Oichloropropane 

GC/ELCO 

QCN& 

11.  Ethyfoenzene 

GC/ELCO 

GCflilS.. 

12.  Styrene 

GC/ELCO 

GCrtl4S 

13.  Tefrachloroethytone 

GC/ELCO „ 

Qc/Eco : 

14. 1,1.1-Trichloroelhane 

GC/ELCO ... 

GC/MS 

GC/ECO 

15.  Trichloroethytene 

GC/ELCO _ 

GC/ECO ..„    „ „   

5242 
561 

5022 

16.Tokjene 

GC/ELCD 

15042 
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Table  141.24(e).— List  of  Approved  Organic  Test  Procedures— Continued 


Parameter/methodology 


GC/MS 

17.  1 .2.4-Trichlof  otienzene 

GC/ELCO 

GC/MS 

18.  l.l-Dtchk>roelhylene 

GC/ELCD 

GC/MS 

19.  Vinyl  cNoride 

GC/ELCD 

GC/MS 

20.  Xylenes  (total) 

GC/ELCD 

GOMS 

21.2.3.7,8-TCDD(<ioxin) 

GC/MS 

22.  2.4-D 

GOECO 

HPLC/UV 

23.  2.4.5-TP  (Siivex) 

GC/ECD 

HPLC/UV  

24.  AlacNor 

GC/NPO 

GC/ECD 

GC/MS 

25.  Atrazine 

GC/NPD 

GC/ECD 

GC/MS 

26.  Benzo<a)pyrene 

GC/MS 

HPLC/FKJV  .„ 

27.  Cartiohjran 

HPLC/FI 

28.  CNordane 

GC/NPO 

GC/ECD . 

GCfl»«S „ 

29.  Dolnpon 

GC/ECD 

30.  Di-<2-elhytiexyl)  adipato 

GC/PID 

GC/MS 

31.  DH2-e(hyt)exyl)  phttiaiate 

GC/PID  

GC/MS 

32.  DfcromocWoropropane  (DBCP) 
GC/ECD 

33.  Oinoseb 

GC/ECD 

HPLC/UV 

34.  Oiquat 

HPLC/UV 

36.  EncMhtf 

GOUS _ 

36.  Endhn 

GC/NPO _ 

GC/ECD 

GOUS 

37.  Ettiytone  Dtmmide  (EOB) 
GC/ECD „... 

38.  Glyphosate 

HPLC/R 

39.  Heplactitor 

GC/ECD 

GC/MS „ 

40.  HepiacNor  Fpcukte 
GC/ECD 


Reference 
method 


5242 

502.2 
5242 

5022 
5242 

5022 
5242 


5022 
5242 


1613 

5152 
555 

5152 
555 


Other  approved  methods 


EPA 


515.1 


515.1 


Standard 

method 

18th  Ed.' 


507 

508.1 

5252 

505 

507 

508.1 

5252 

505 

5252 
550.1 

550 

531.1 

507 

508.1 

5252 

505 

515.1 

552.1 

506 

5252 

506 

5252 

504.1 

551 

5152 
5fi6 

515.1 

549.1 

548.1 

507 

506.1 

5252 

505 

504.1 

551 

547 

508.1 
5252 

505.  .SOS 

508.1 

505,508 

Other 


6610 


6661 


Table  I4l^4(e).— List  of  Approved  Organic  Test  Procedures— Continued 


Parameter/methodolOBy 


GC/MS 

41.  Hexachlorabeitzane 

GC/ECD .. 

GC/MS ZZIZZ 

42.  HexacNorocydopenlatiens 

GC/ECD _.. 

GC/MS 

43.  Lindane 

GC/ECD 

GOMS „ _ 

44.  MethoxycNor 

GC/ECD 

GC/MS 

46.  Oxamyl 

HPLC/Fl  _ 

46.  PCBe 

GC/ECD.  As  decachlorobiphenyl 
GC/ECD.  As  /krodors 

47.  Pentachkirophenol 

GC/ECD 

HPLC/UV 

GC/MS _ 

48.  Pidoram 

GC/ECD _ 

HPLCAJV  ...._ „. 

49.  Simazine 

GOHPD 

GC/ECD 

GC/MS _ 

50.  Toxaphene 

GC/ECD 

GC/MS 

51.  Total  TrihalomMhanes 
GC/ELCD 

GC/ECD 


Reference 


52S2 

50B.1 
5252 

506.1 
5252 

508.1 
5252 

soe.1 

5252 

531.1 

506A 
506 

5152 
566 

S2S2 

■"■5152 
566 


507 

506.1 

52S2 

ioe" 

52S2 

5022 
5242 
561 


OttMr  approved  methods 


EPA 


505.506 
505,506 
506.506 
506,508 


506 

516.1 


515.1 
506 

506 


Siiandara 

■■I  ■  lii    I 

IIMUIUU 

18th  Ed.< 


6610 


Other 


1^*!^^  P^**^^  **  organization  and  approved  for  use  under  this  part  may  not  tie  modWed  beyond  the  modMcalions  expressly  dtatmH 
and  denned  m  each  method. 

Note:  The  foNowring  acronyms  are  used  in  this  table: 
ECO— Electron  Capture  Detector. 
ELCD— Electrolytic  Conductivity  Detector. 
Fl — Fluorescence. 
GO— Gas  Chromatography. 
GC/MS— Gas  Chromatography/Mass  Spectrometry. 
HPLC— High  Performance  Liquid  Chromatography. 
NPD— NilFogen  Phosphorous  Detector. 
PID-Phototonization  Detector. 
UV—U(traviotet  Detector. 


5.  Section  141.27  is  prop>09ed  to  be 
revised  to  read  as  follows: 

114127   New  and  aNsmale  analytical 


(a)  Sample  preservation  procedures, 
container  materials,  and  maximum 
allowable  holding  times  for 
contaminants  dted  in  tables  in 
§§  141.23(k)(l).  141.24(e]  and 
141.40(n)(ll)  are  prescribed  in  these 
methods  except  as  specified  in  the  table 
in  §  141.23(k)(2).  Any  person  may  apply 
for  a  variance  from  the  prescribed 
preservation  techniques,  container 
materials,  and  maximum  holding  times 


applicable  to  samples  collected  from  a 
public  water  system  (PWS)  supply  or 
tap  watOT.  An  appUcation  for  a  variance 
may  be  made  by  letter  to  the  Regional 
Administrate  in  the  Region  in  which 
the  water  supply  system  is  located. 
Sufficient  data  should  be  provided  to 
ensure  such  variance  does  not  adversely 
affect  the  integrity  of  the  sample.  Such 
data  will  be  forwarded  by  the  Regional 
Administrator  to  the  Director  of  the 
Analytical  Methods  Staff  for  technical 
review  and  recommendations  for  action 
on  the  variance  application.  Upon 
receipt  of  a  recommendation  from  the 
Director  of  the  Analytical  Methods  Staff, 


the  Administrator  may  grant  a  variance 
appUcable  to  samples  collected  frtim  the 
specific  PWS  for  which  the  appUcation 
for  variance  was  made.  A  decision  to 
recommend  approval  or  denial  of  a 
variance  will  be  made  within  90  days  of 
receipt  of  a  complete  appUcation. 

(b)  A  reference  method  Usted  in  the 
tables  in  H  141.23(k)(l).  141.24(e),  and 
141.40(n)(ll)  of  this  section  may  be 
modified  to  improve  separations,  lower 
the  costs  of  measurements,  reduce  or 
eliminate  interferences,  or  for  other 
purposes,  provided  that  the 
modification  is  not  expUdtly  prohibited 
in  the  reference  method  and  provided 
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that  the  laboratory  modifying  the 
reference  method  meets  the 
requirements  in  this  section,  performs 
the  standardized  QC  tests,  and 
demonstrates  that  the  QC  acceptance 
criteria  and  the  requirements  specified 
at  Appendixes  E.  F.  and  G  of  40  CFR 
part  136  are  met.  A  laboratory  that 
wishes  to  use  a  new  or  modified 
drinking  water  method  must 
demonstrate  that  the  MDL  determined 
with  that  method  meets  the  detection 
limits  specified  at  §§  141.23. 141.24  and 
141.89  and/or  at  §  141.27(d). 
Demonstration  of  a  valid  detection  limit 
requires  use  of  an  MDL  study  in 
accordance  with  the  procedure  at  40 
CFR  part  136.  Appendix  B.  If  the  MDL 
determined  with  the  new  or  modified 
method  is  not  acceptable,  the  method 
may  not  be  used.  Specified  detection 
Umits  are  usually  analyte-specific.  For 
any  given  analyte,  the  specified 
detection  limit  may  vary  between  a 
wastewater  and  a  drinking  water 
reference  method. 

(1)  Tier  1:  modification  of  a  reference 
method  for  application  in  a  single 
laboratory  to  one  or  more  PWSs. 
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(i)  Application  to  a  single  PWS. 

(A)  A  laboratory  may  modify  a 
reference  method  listed  in  the  tables  in 
§§141.23(k)(l).  141.24(e)  and 
141.40(n)(ll)  of  this  section  for 
determination  of  an  analyte  of  concern 
in  a  specific  PWS,  provided  that  the 
laboratory: 

(1)  Performs  the  standardized  QC 
tests,  including  a  test  of  initial  precision 
and  recovery  (VR)  on  a  reagent  water 
matrix; 

(2)  Performs  the  matrix  spike  (MS) 
and  matrix  spike  dupUcate  (MSD)  tests 
on  a  sample  from  the  PWS  to  which  the 
modification  is  to  be  applied; 

(3)  Meets  the  QC  acceptance  criteria 
in  the  reference  method  as 
supplemented  in  the  table  of  QC 
acceptance  criteria  for  drinking  water 
methods  at  §141. 27(d); 

(4)  Documents  the  results  of  the  QC 
tests  using  the  CheckUst  for  Initial 
Demonstration  of  Method  Performance 
and  the  Checldist  for  Continuing 
Demonstration  of  Method  Performance 
which  are  specified  in  40  CFR  part  136. 
Appendix  E;  and 

(5)  Maintains  the  results  of  the  QC 
tests  and  other  tests  on  file  for 
inspection  by  EPA  and/or  the  State. 

(B)  After  the  laboratory  has 
demonstrated  appUcaticm  of  a  method 
modification  to  a  given  PWS  by  meeting 
the  MS/MSD  QC  acceptance  criteria, 
only  that  laboratory  may  subsequently 
apply  that  method  modification  to 
samples  from  that  PWS. 

(Q  A  laboratory  may  apply  a  given 
method  modification  to  additional 


PWSs  if  the  laboratory  validates  the 
modification  on  a  sample  from  each 
PWS  by  performing  a  matrix  spike  (MS) 
and  matrix  spike  duplicate  (MSD)  test 
and  meeting  the  MS/MSD  QC 
acceptance  criteria  for  precision  and 
recovery  for  each  PWS. 

(ii)  Application  to  multiple  pubUc 
water  systems  (PWSs).  After  a  laboratory 
has  validated  a  given  modification  on 
samples  from  a  minimum  of  three  (3) 
PWSs  in  accordance  with  the 
procedures  given  in  paragraph 
(b)(l)(i)(A)  of  this  section,  the  laboratory 
may  subsequently  apply  that  method 
modification  to  other  PWSs,  provided 
that  the  matrix  spike  (MS)  and  matrix 
spike  duplicate  (MSD)  recovery  and  the 
relative  percent  difference  are  within 
the  QC  acceptance  criteria  given  for  the 
analyte  in  the  reference  method  as 
supplemented  by  the  applicable  QC 
acceptance  criteria  for  drinking  water 
methods  at  §  141.27(d).  If  all  QO. 
acceptance  criteria  are  not  met  for  a 
sample  from  a  given  PWS,  the 
modification  may  not  be  applied  to 
samples  from  that  PWS. 

(iii)  To  test  the  modified  method  for 
potential  matrix  effects,  the  three  (3) 
PWS  samples  must  be  collected  from 
PWSs  with  water  quality  characteristics 
that  are  sufficiently  different  that 
sample  matrix  effects,  if  any.  can  be 
observed.  In  all  cases,  the  laboratory 
must  try  to  determine  if  the 
measurement  result  for  the  target 
analyte  using  a  new  or  modified  method 
differs  from  the  result  obtained  in  a 
reagent  water  matrix  or  in  a  previously 
validated  matrix  type  or  PWS  sample. 
Selection  of  suitable  PWSs  requires  a 
knowledge  of  the  chemistry  of  the 
method.  Analysts  may  review  an 
appUcable  approved  or  published 
method  for  indications  of  matrix  effects 
that  are  unique  to  the  analyte  separation 
and  measurement  technologies  used  in 
the  new  or  modified  method.  Water 
quaUty  characteristics  that  can  affect 
analysis  of  drinking  water  samples 
include,  but  are  not  Umited  to  pH.  total 
organic  carbon  content,  turbidity,  total 
organic  halogen  content,  ionic  strength, 
sulfate  contamination,  metal 
contamination,  and  trihalomethane 
contamination  of  the  drinking  water 
sample. 

(2j  Tier  2:  modification  of  a  reference 
method  for  application  by  all 
laboratories  to  all  PWSs  in  the  water 
supply  and  distribution  industry 
(nationwide  modification). 

(i)  A  person  may  modify  a  reference 
method  for  application  by  all 
laboratories  to  determination  of  an 
analyte  of  concern  in  sample  matrices 
&t)m  any  PWS  provided  that  the 
modification  is  validated  in  a  minimum 


of  three  (3)  laboratories  each  of  which 
test  a  sample  from  each  of  three  (3) 
different  PWS  for  a  minimum  of  nine  (9) 
tests.  To  test  the  modified  method  for 
potential  matrix  effects,  the  three  (3) 
PWS  samples  must  be  collected  from 
PWSs  with  sufficiently  different  water 
quahty  characteristics  according  to 
criteria  specified  at  paragraph  (b)(l)(iii) 
of  this  section.  Each  laboratory  must 
meet  the  requirements  in  paragraph 
(b)(l)(i)(A)  of  this  section.  After  the  tests 
in  all  three  laboratories  have  met  all  QC 
acceptance  criteria  for  the  reference 
method,  the  modified  method  may  be 
applied  by  laboratories  nationwide  to 
PWSs  in  the  water  supply  and 
distribution  industry. 

(ii)  A  person  who  modifies  a  reference 
method  and  validates  the  method 
modification  under  Tier  2  may  submit 
that  modification  to  EPA  for  a  letter  of 
approval.  The  information  that  must  be 
submitted  includes  the  results  of  the 
performance  tests  required  by  paragraph 
(b)(l)(i)(A)  of  this  section.  This 
information  and  other  information  that 
must  be  submitted  and  the  format  for 
submission  are  specified  at  40  CFR  part 
136,  Appendixes  E.  F.  and  G. 

(iii)  A  person  who  modifies  a 
reference  method  and  validates  the 
method  modification  under  Tier  2  may 
submit  that  modification  to  EPA  for 
approval  and  inclusion  in  a  table  in  this 
part  141.  The  information  that  must  be 
submitted  includes  the  results  of  the 
performance  tests  required  by  paragraph 
(b)(l)(i)(A)  of  this  section.  This 
information  and  other  detailed 
information  that  must  be  submitted  and 
the  format  for  submission  are  specified 
at  40  CFR  part  136.  Appendixes  E,  F. 
andG. 

(iv)  A  decision  to  recommend 
proposal  of  a  Tier  2  method 
modification  will  be  made  by  the 
Director  of  the  Analytical  Methods  Staff 
within  90  days  of  receipt  of  a  complete 
application. 

(c)  A  person  may  apply  to  EPA  for  use 
of  a  new  method  for  determination  of  an 
analyte  of  concern,  provided  that  the 
new  method  meets  the  requirements  for 
validation  and  format  as  specified  in 
this  section  and  in  40  CFR  part  136, 
Appendixes  E.  F.  and  G. 

(1)  The  new  method  must 
demonstrate  an  acceptable  MDL  for  each 
analyte  as  specified  in  §  141.27(b). 

(i)  A  new  method  must: 

(A)  Be  documented  in  accordance 
with  requirements  in  40  CFR  part  136, 
Appendixes  E.  F.  and  G. 

(B)  Contain  standardized  QC  as 
defined  at  §141.2. 

(C)  Contain  QC  acceptance  criteria 
that  have  been  developed  in  accordance 


with  the  requirements  detailed  in  40 
CFR  part  136,  Appendixes  E.  F.  and  G. 

(D)  Employ  a  determinative  technique 
for  an  analyte  of  conoem  with 
selectivity  or  sensitivity  equal  or 
superior  to  the  selectivity  or  sensitivity 
of  the  determinative  technique  in  any 
approved  method,  and  that  differs  fiT>m 
the  determinative  techniques  employed 
for  that  analyte  in  all  approved 
methods. 

•    (E)  Be  accompanied  by  the 
information  specified  at  40  CFR  part 
136,  Appendix  G. 

(ii)  A  decision  to  recommend 
proposal  of  a  new  method  will  be  made 
by  the  Director  of  the  Analytical 
Methods  Staff  within  90  days  of  receipt 
of  a  complete  appUcation. 

(2)  Tier  1:  application  of  a  new 
method  by  a  single  laboratory  to  one  or 
more  PWSs. 

(i)  A  person  may  develop  a  new 
method  for  determination  of  an  analyte 
of  concern  by  a  single  laboratory  by 
vahdating  the  method  and  developing 
QC  acceptance  criteria  from  an 
interlaboratory  method  vahdation  study 
or  from  a  single-laboratory  vahdation 
study  on  a  drinking  water  sample. 
Details  of  the  single-laboratory  method 


validation  study  and  development  of  QC 
acceptance  criteria  bom  a  single- 
laboratory  or  interlaboratory  method 
validation  study  are  specified  at 
paragraph  (b)(1)  of  this  section  and  at  40 
CFR  part  136.  Appendix  E. 

(ii)  A  person  who  develops  a  new 
method  under  Tier  1  must  submit  the 
method  to  EPA  for  a  letter  of  approval. 
The  information  that  must  be  submitted 
and  the  format  for  submission  are 
specified  at  40  CFR  part  136, 
Appendixes  E,  F,  and  G.  ^ 

(3)  Tier  2:  appUcation  of  a  new 
method  by  all  laboratories  to  all  PWSs 
in  the  water  supply  and  distribution 
industry  (nationwide  use). 

(i)  A  person  may  develop  a  new 
method  for  determination  of  an  analyte 
of  concern  in  all  PWSs  in  the  water 
supply  and  distribution  industry  by 
developing  QC  acceptance  criteria  from 
an  interlaboratory  method  vahdation 
study  or  from  multiple,  single- 
laboratory  vahdation  studies  as 
specified  in  the  Streamlining  Guide,  and 
by  vahdating  the  new  method  in  a 
minimum  three  (3)  laboratories  each  of 
which  test  samples  from  a  minimum  of 
three  (3)  difiierent  PWS  for  a  minimum 
of  nine  (9)  tests.  In  the  method 


validation  study,  each  laboratory  will 
test  all  of  the  samples  from  the  same  set 
of  PWS  samples  and  this  set  will 
contain  samples  &t>m  a  minimum  of 
three  (3)  difiierent  PWSs.  To  test  the 
modified  method  for  potential  matrix 
effiects,  the  three  (3)  PWS  samples  must 
be  collected  from  PWSs  with 
sufficiently  different  water  quality 
characteristics  according  to  criteria 
specified  at  paragraph  (b)(2)  and 
(b)(l)(iii)  of  this  section. 

(ii)  A  person  who  develops  a  new 
method  under  Tier  2  must  submit  the 
method  to  EPA  for  approval  and 
inclusion  in  a  table  in  this  part  141.  The 
information  that  must  be  submitted 
includes  the  results  of  the  performance 
tests  required  by  paragraph  (b)(2)(i)  of 
this  section.  This  information  and  olher 
detailed  information  that  must  be 
submitted  and  the  format  for  submission 
are  specified  at  40  CFR  part  136, 
Appendixes  E,  F.  and  G. 

(d)  Standardized  QC  and  QC 
acceptance  criteria  for  modifications  of 
inorganic  contaminant  reference 
methods  at  §  141.23(k)(l)  of  this  section 
are  as  follows: 
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(e)  The  number  and  type  of  required 
tests,  testing  laboratories,  matrices,  and 
replicate  QC  tests  for  method  vahdation 
depend  on  the  tier  at  which  the  new  or 
modified  wastewater  or  drinking  water 
method  is  vahdated.  These 


requirements  are  specified  at  paragraphs 
(a),  (b),  (c)  of  this  section  and  in  the 
table  at  §  136.5(d). 

6.  Section  141.40,  paragraph  (n)(ll), 
is  proposed  to  be  amended  by  revising 
the  table  to  read  as  follows: 

Table  1 41 .40(n)(ll) 


1 141.40    Spcciai  monNortng  for  inorgKtIc 
WM  ofpanic  contHninants* 


(n)*  •  * 
(11)  •  •  « 


Reference 

Hiiiil 

Other  approved  methods 

Standard 

EPA 

Other 

I8lhed.' 

LaMtearb 

HPLC/R 

531.1 

6610 

2.  aMicaib  sulfone 

HPLC/n 

531.1 

6610 

3.  iMicaib  sulfoxide 

HPLC/Fl 

531.1 

6610 

4.aMrin 

GC/ECD 

soe.1 

505.506 

GCVMS 

525.2 

5.butacMor 

- 

QC/MS 

525.2 

GC/NPO 

507 

6.  carbaryt 

HPLC/n 

531.1 

0610 

7.<fcamba 

GCVECO 

515.2 

515.1 

HPLC 

12.  melribuzin 

GC/ECD 

506.1 

GC/MS 

525.2 

GC/NPO 

507 

13.  propachlor 

GC/ECO 

S0B.1 

506 

GOMS 

525.2 

Noli:  The  folovving  acronyms  are  used  in  INs  table: 
ECD— Electron  Capture  Detector. 

GC— Gas  Chromatography. 

GC/HS—Gaa  Chromatography/Mass  Spectrometry. 

HPLC    High  Performance  Liquid  Chromatography. 

NPD— Nitrogen  Phosphorous  Detector. 

UV— Ultraviolet  Detector. 


(FR  Doc.  97-7221  Filed  3-27-97;  8:45  am] 
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DEPAfmHENT  OF  EDUCATION 
(CFDA  Na  84.303A] 

Technology  Innovation  Challenge 
Grants;  Notice  Inviting  Applications  for 
New  Aarards  for  Fiscal  Year  (FY)  1997 

Purpose  ofPmgram:  The  Technology 
Innovation  Challenge  Grants  Prognun 
provides  grants  to  consortia  that  are 
working  to  improve  and  expand  new 
applications  of  technology  to  strengthen 
the  school  reform  effort,  improve 
student  achievement,  and  provide 
sustained  professional  development  of 
teachers,  administrators,  and  school 
library  media  personnel. 

Eligible  Applicants:  Only  consortia 
may  receive  grants  under  this  program. 
Consortia  must  include  at  least  one  local 
educational  agency  (LEA)  with  a  high 
percentage  or  number  of  children  living 
below  the  poverty  line.  They  may  also 
include  other  local  educational 
agencies.  State  educational  agencies, 
institutions  of  higher  education, 
businesses,  academic  content  experts, 
software  designers,  museums,  libraries, 
and  other  appropriate  entities. 

NotK  In  each  consortium  a  participating 
LEA  tliall  submit  the  application  on  behalf 
of  the  consortium  and  serve  as  the  fiscal 
■gent  for  the  grant. 

Deadline  for  Receipt  of  Applications: 
May  30, 1997. 

Deadline  for  Intergovernmental 
Review:  July  30,  1997. 

Applications  Available:  March  31, 
1997. 

Estimated  Available  Funds: 
$18,000,000. 

Estimated  Range  of  Awards:  $500,000 
to  $1,500,000  per  year. 

Estimated  Average  Size  of  Awards: 
$900,000  per  year. 

Estimated  Number  of  Awards:  20. 

Project  Period:  5  years. 

Note:  The  Oeputmant  of  Education  is  not 
bound  by  any  estimates  in  this  notice. 

Maximum  Award:  The  Secretary  does 
not  consider  an  application  that 
proposes  a  budget  exceeding  $1 ,500,000 
for  one  or  more  12-month  budget 
periods. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75  (except  34  CFR 
75.102(b),  75.200(b)(3),  75.210,  and 
75.217).  77.  79.  80.  81.  82.  and  85. 

Other  Requirements:  It  is  the  policy  of 
the  Deptirtment  of  Education  not  to 
solicit  applications  before  the 
publication  of  a  final  rule.  However,  in 
this  case  it  is  essential  to  solicit 
applications  at  this  time  in  order  to  give 
applicants  sufficient  time  to  prepare 
applications  and  subsequently  to 


provide  sufficient  time  to  review 
applications  and  select  grantees.  A 
notice  of  proposed  selection  criteria, 
selection  procedures,  and  application 
procedures  was  published  in  the 
Federal  Register  on  February  26. 1997 
(62  PR  8687).  At  this  time  the 
Department  of  Education  has  received 
only  one  nonsubstantive  comment  in 
response  to  that  notice.  If  any 
substantive  changes  are  made  in  the 
final  notice,  applicants  will  be  given  an 
opportunity  to  revise  or  resubmit  their 
applications. 

SOPPI^MEMTARY  INFORMA-nON:  The 
Technology  Innovation  Challenge 
Grants  Program  is  authorized  under 
Title  m,  section  3136,  of  the  Elementary 
and  Secondary  Education  Act  of  1965, 
as  amended  (20  U.S.C.  6846).  This  FY 
1997  competition  supports  the  third 
round  of  grants  under  this  program. 

As  catalysts  for  change,  grants  under 
this  program  support  communities  of 
educators,  parents,  industry  partners, 
and  others  who  are  working  to 
transform  their  schools  into 
information-age  learning  centers.  The 
Technology  Innovation  Challenge 
Grants  support  the  development  and 
innovative  use  of  technology  and  new 
learning  content  in  specific 
communities.  Each  effort  clearly  focuses 
on  integrating  innovative  learning 
technologies  into  the  curriculum  to 
improve  learning  productivity  in  the 
community. 

The  Secretary  believes  that  the 
information  superhighway  is  creating 
new  possibilities  for  extending  the  time, 
the  place,  and  the  resources  for  learning. 
Technology  Innovation  Challenge  Grant 
communities  can  develop  first-class 
learning  environments  that  provide 
affordable  access  to  quality  education 
and  training.  Especially  promising 
possibilities  are  anticipated  from  a 
creative  synthesis  of  ideas  generated  by 
educators  and  sofhvare  developers, 
telecommunications  firms  and  hardware 
manufacturers,  entertainment 
producers,  and  others  who  are 
extending  the  possibilities  for  creating 
new  learning  communities. 

Challenge  grant  communities  need 
not  be  limited  by  geography.  The 
information  superhighway  can  be  used 
to  create  virtual  learning  communities 
linking  schools,  colleges,  libraries, 
museums,  and  businesses  across  the 
country  or  around  the  world.  Students 
of  all  ages,  no  matter  where  they  live, 
could  tap  vast  electronic  libraries  and 
museums  containing  text  and  video 
images,  music,  art,  and  language 
instruction.  They  could  work  with 
scientists  and  scholars  aroimd  the  globe 
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who  can  help  them  use  mapping  tools, 
primary  historical  documents,  or 
laboratory  experiments  to  develop 
strong  research  and  problem  solving 
skills. 

The  Secretary  encourages  each 
community  to  view  this  competition  as 
an  opportunity  to  act  on  its  most 
ambitious  vision  for  education  reform.  It 
is  essential,  however,  to  guard  against  a 
future  in  which  some  communities  have 
access  to  vast  technological  resources, 
while  others  do  not.  Low-income 
neighborhoods  and  other  areas  with  the 
greatest  need  for  technology  must  not  be 
left  behind  in  the  acquisition  of 
knowledge  and  skills  needed  for 
productive  citizenship  in  the  21st 
centiury.  A  failure  to  include  those 
communities  will  put  their  future,  and 
the  future  of  the  coimtry.  at  risk.  For 
this  reason,  in  the  final  selection  of 
applications  for  funding  the  Secretary 
may  consider  the  extent  to  which  each 
application  demonstrates  an  effective 
response  to  the  learning  technology 
needs  of  areas  with  a  high  number  or 
percentage  of  disadvantaged  students  or 
the  greatest  need  for  educational 
technology. 

Project  Activities:  The  statute 
authorizes  the  use  of  funds  for  activities 
similar  to  the  following  activities: 

(a)  Developing,  adapting,  or 
expanding  existing  and  new 
applications  of  technology  to  support 
the  school  reform  effort. 

(b)  Funding  projects  of  sufficient  size 
and  scope  to  improve  student  learning 
and,  as  appropriate,  support 
professional  development,  and  provide 
administrative  support 

(c)  Acquiring  connectivity  linkages, 
resources,  and  services,  including  the 
acquisition  of  hardware  and  software, 
for  use  by  teachers,  students,  and  school 
library  media  personnel  in  the 
classroom  or  in  school  library  media 
centers,  in  order  to  improve  student 
learning  by  supporting  the  instructional 
program  offered  by  that  agency  to 
ensure  that  students  in  schools  will 
have  meaningful  access  on  a  regular 
basis  to  those  linkages,  resources,  and 
services. 

(d)  Providing  ongoing  professional 
development  in  the  integration  of 
quality  educational  technologies  into 
school  curriculum  and  long-term 
planning  for  implementing  educational 
technologies. 

(e)  Acquiring  coimectivity  with  wide 
area  networks  for  purposes  of  accessing 
information  and  educational 
progranmiing  sources,  particularly  with 
institutions  of  higher  education  and 
public  libraries. 

"(0  Providing  educational  services  for 
adidts  and  families. 


Note:  Section  14503  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  (20  U.S.C.  8893],  is  applicable  to 
the  Technology  Iimovation  Challenge  Grant 
Program.  Section  14503  requires  that  an  LEA, 
SEA,  or  educational  service  agency  receiving 
financial  assistance  under  this  program  must 
provide  private  school  children  and  teachers, 
on  an  equitable  basis,  special  educational 
services  or  other  program  benefits  under  this 
program.  The  section  further  requires  SEAs, 
LEAs,  and  educational  service  agencies  to 
consult  with  private  school  officials  during 
the  design  and  development  of  the 
Technology  Innovation  Challenge  Grant 
pro)ects.  Each  application  must  describe  the 
ways  in  which  the  proposed  project  will 
address  the  needs  of  private  school  children 
and  teachers. 

Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  program  competition,  the 
Secretary  has  proposed  using  the 
following  imwei^ted  selection  criteria, 
as  described  in  the  notice  of  proposed 
selection  criteria,  selection  procedures, 
and  application  procedures  for  this 
program  that  will  be  published  in  final 
in  a  later  issue  of  the  Federal  Register 

(a)  Significance.  The  Secretary 
reviews  each  proposed  project  for  its 
significance  by  determining  the  extent 
to  which  the  project — 

(1)  Offers  a  clear  vision  for  the  use  of 
technology  to  help  all  students  learn  to 
challenging  standards; 

(2)  Will  achieve  far-reaching  impact 
through  results,  products,  or  benefits 
that  are  easily  exportable  to  other 
settings  and  communities; 

(3)  Will  direcUy  benefit  students  by 
integrating  acquired  technologies  into 
the  ctirriculum  to  improve  teaching  and 
student  achievement; 

(4)  Will  ensure  continuous 
professional  development  for  teachers, 
administrators,  and  other  individuals  to 
further  the  use  of  technology  in  the 
classroom,  library,  or  learning  settings 
in  the  community; 

(5)  Is  designed  to  serve  areas  with  a 
high  number  or  percentage  of 
disadvantaged  students  or  other  areas 
with  the  greatest  need  for  educational 
technology;  and 


(6)  Is  designed  to  create  new  learning 
communities  among  teachers,  students, 
parents,  and  others,  which  contribute  to 
State  or  local  education  goals  for  school 
improvement,  and  expand  markets  for 
hi^-quality  educational  technology  or 
content; 

(b)  Feasibility.  The  Secretary  reviews 
each  proposed  project  for  its  feasibility 
by  determining  the  extent  to  which — 

(1)  The  project  will  ensure  successful, 
effective,  and  efficient  uses  of 
technologies  for  educational  reform  that 
will  be  sustainable  beyond  the  i}eriod  of 
the  grant; 

(2)  The  members  of  the  consortia  or 
other  appropriate  entities  will 
contribute  substantial  financial  and 
other  resources  to  achieve  the  goals  of 
the  project;  and 

(3)  The  applicant  is  capable  of 
carrying  out  the  project,  as  evidenced  by 
the  extent  to  which  the  project  will  meet 
the  problems  identified;  the  quality  of 
the  project  design,  including  objectives, 
approaches,  evaluation  plan,  and 
dissemination  plan;  the  adequacy  of 
resources,  including  money,  persoimel, 
facilities,  equipment,  and  supplies;  the 
qualifications  of  key  persoimel  who 
would  conduct  the  project;  and  the 
applicant's  prior  experience  relevant  to 
the  objectives  of  the  project. 

Application  Deadline 

In  order  to  ensure  timely  receipt  and 
processing  of  applications,  an 
application  must  be  received  on  or 
before  the  deadline  date  announced  in 
this  application  notice.  The  Secretary 
will  not  consider  an  application  for 
funding  if  it  is  not  received  by  the 
deadline  date  unless  the  applicant  can 
show  proof  that  the  application  was:  (1) 
sent  by  registered  or  certified  mail  not 
later  than  five  days  before  the  deadline 
date;  or  (2)  sent  by  commercial  carrier 
not  later  than  two  days  before  the 
deadline  date.  An  applicant  must  show 
proof  of  mailing  in  actxirdance  with  34 
CFR  75.102(d)  and  (e).  Applications 
delivered  by  hand  must  be  received  by 
4:00  p.m.  (Eastern  Time)  on  the 
deadline  date.  For  the  purposes  of  this 


program  competition,  the  Secretary  does 
not  apply  34  CFR  75.102(b)  which 
requires  an  application  to  be  mailed, 
rather  than  received,  by  the  deadline 
date. 

Note:  All  applications  must  tie  received  on 
or  before  the  deadline  date.  This  requirement 
takes  exception  to  EDGAR,  34  CFR  75.102.  In 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  it  is  the 
practice  of  the  Secretary  to  ofiier  interested 
parties  the  opportunity  to  comment  on 
proposed  regulations.  However,  this 
amendment  makes  procedural  changes  only 
and  does  not  establish  new  substantive 
policy.  Therefore,  under  S  U.S.C.  553(b)(A), 
proposed  rulemaking  is  not  required. 

FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  Telephone  1-800-USA- 
LEARN  (1-800-872-5327)  for 
applications.  For  information  contact 
Technology  Innovation  Challenge 
Grants,  U.S.  Department  of  Education, 
Washington,  D.C.  20202-5544. 
Telephone  (202)  208-3882.  Individuals 
may  fax  requests  for  applications  to: 
(202)  208-4042.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-^77-8339 
between  the  hours  of  8  a.m.  and  8  p.m.. 
Eastern  Time.  Monday  through  Friday 
of  each  week  except  Federal  holidays. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopherZ/gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Anthority:  20  U.S.C.  6846. 
Dated:  March  24, 1997. 
Marahall  Smitli, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 
IFR  Doc.  97-7905  Filed  3-27-97;  8:45  am) 
BUJNQ  CODE  400»-01-P 
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POSTAL  SERVICE 

39  CFR  Part  111 

Addrasa  Correction  Information 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

summary:  This  final  rule  sets  forth  the 
Domestic  Mail  Manual  (DMM) 
standards  adopted  by  the  Postal  Service 
to  change  the  ancillary  service 
endorsements  that  mailers  use  to 
request  an  addressee's  new  address  and 
to  provide  the  Postal  Service  with 
instructions  on  how  to  handle 
undeliverable-as-addressed  (UAA)  mail. 
These  new  endorsements  provide  a 
simpler  and  more  consistent  system 
than  the  one  currently  in  place. 

Only  four  endorsements  will  be 
available.  Endorsements  will  consist  of 
one  keyword:  "Address,"  "Forwarding," 
"Return,"  or  "Change,"  followed  by  the 
two  words  "Service  Requested."  The 
endorsements  will  be  the  same  for  all 
classes  of  mail,  but  the  treatment  for 
each  class  and  applicable  charges  will 
generally  remain  the  same  as  the 
treatment  under  the  current  system  of 
endorsements. 

DATES:  This  final  rule  is  effective  July  1 , 
1997.  Conunents  as  allowed  herein  must 
be  received  on  or  before  April  14,  1997. 
AOORESSES:  Mail  or  deliver  written 
comments  to  the  Manager,  Address 
Management,  U.S.  Postal  Service,  475 
L'Enfant  Plaza  SW,  Room  7431, 
Washington,  DC  20260-6802.  Copies  of 
all  written  comments  will  be  available 
at  the  above  address  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 
FOR  FUNTNER  WrOOMATION  CONTACT: 
Rocky  Matthews,  (202)  26&-5790. 
SUPPLBBITARY  MFOMUTION:  On 
October  10,  1996,  the  Postal  Service 
published  for  public  comment  in  the 
Federal  RegMln-  (61  FR  53280-53285)  a 
proposed  rule  to  change  the  ancillary 
service  endorsements  that  mailers  use  to 
request  an  addressee's  new  address  and 
to  provide  the  Postal  Service  with 
instructions  on  how  to  handle 
undeliverable-as-addressed  (UAA)  mail. 
This  final  rule  contains  the  DMM 
standards  adopted  by  the  Postal  Service. 
Changes  introduced  since  publication  of 
the  proposed  rule  are  enumerated  in 
section  A.  Responses  to  public 
comments  are  provided  in  section  B. 
The  provision  for  which  comments 
are  solicited  is  the  new  standard  applied 
to  the  treatment  of  unendorsed  UAA 
Single-Piece  Standard  Mail  as  described 
in  section  A.l  and  discussed  in  section 
B.2  of  this  supplementary  information. 


After  considering  the  potential  effect 
of  this  provision,  the  Postal  Service  has 
determined  to  allow  15  days  for  public 
comment.  First,  mailers  should  have 
litUe  difficulty  evaluating  the  effiect  of 
this  provision  on  their  operations  and 
preparing  comments  in  a  short  period. 
Second,  the  Postal  Service  wants  to 
ensure  that  mailers  have  sufficient  time 
after  the  close  of  the  comment  period 
and  publication  of  any  possible  revision 
to  this  final  rule  to  make  necessary 
changes  to  their  operations  before  the 
July  1,  1997,  implementation  date.  After 
review  of  the  comments  received,  the 
Postal  Service  will  modify  the 
corresponding  standard  if  such 
modification  is  determined  to  be 
appropriate. 

A.  Changes  and  Additions  Since 
Publicadon  of  Proposed  Rule 

This  section  identifies  additions  and 
changes  to  the  final  DMM  ancillary 
service  endorsements  that  have  b^n 
drafted  in  response  to  comments  on  the 
proposed  rules. 

1.  A  fourth  ancillary  service 
endorsement,  "Forwarding  Service 
Requested,"  is  added.  For  First-Class 
Mail  and  Standard  Mail  (B),  the  optional 
use  of  this  endorsement  ensures  that 
UAA  pieces  receive  the  same  treatment 
accorded  these  classes  of  mail  not 
bearing  this  or  any  other  endorsement. 
For  Standard  Mail  (A),  this  endorsement 
provides  for  the  forwarding  and  return 
of  mail  without  requiring  a  separate 
address  correction  notification. 

2.  The  "Change  Service  Requested" 
endorsement  is  restricted  within  First- 
Class  Mail  to  electronic  Address  Change 
Service  (ACS)  participants  only.  This 
restriction  is  sensible,  because  it  limits 
this  service  to  mailers  who  are  most 
likely  to  be  familiar  with  the 
consequences  of  electing  this  option — 
that  is,  disposal  of  UAA  pieces  bearing 
this  endorsement.  The  miailer  receives  a 
separate  notice  of  an  address  change  or 
reason  for  nondelivery. 

3.  Unendorsed  single-piece  rate 
Standard  Mail  (A)  that  is  undeliverable 
as  addressed  will  be  discarded  by  the 
Postal  Service.  An  endorsement  is 
required  on  the  piece  if  forwarding  or 
return  is  desired. 

B.  Summary  of  Coounenia 

The  Postal  Service  received  16  pieces 
of  correspondence  offering  comments 
on  the  proposed  rule.  Respondents 
included  major  mailer  associations, 
marketing  groups,  individual 
publishers,  presort  bureaus,  government 
agencies,  and  other  maior  mailers.  The 
S{>ecific  points  raised  in  the  comments 
are  presented  in  the  following 
paragraphs. 


Five  comments  were  received 
regarding  the  proposed  effective  date. 
Most  of  the  commenters  asked  for  more 
time  before  implementation  of  the  new 
ancillary  service  endorsements, 
requesting  that  the  final  rules  become 
effective  no  earlier  than  May  1,  1997. 
Several  commenters  recommended  that 
the  Postal  Service  consider 
implementing  the  change  to  coincide 
with  July  1, 1997,  which  is  the  effective 
date  for  the  Classification  Reform  move 
update  requirement  for  addresses  used 
on  presorted  and  automation  First-Class 
Mail.  In  response,  the  Postal  Service  has 
postponed  the  effective  date  of  this 
rulemaking  to  July  1,  1997. 

Five  commenters  stated  that  by 
eliminating  the  option  of  using  the 
endorsement  "Do  Not  Forward," 
Standard  Mail  (A)  mailers  were  being 
forced  to  accept  the  return  of  Single- 
Piece  Standard  Mail  and  pay  postage 
due.  CurrenUy,  Single-Piece  Standard 
Mail  bearing  no  endorsement  is 
returned  to  sender  all  other  Standard 
Mail  (A)  without  an  endorsement  is 
neither  forwarded  nor  retiuned.  Two 
commenters  suggested  that  all 
tmendorsed  Standard  Mail  (A)  be  given 
the  same  treatment.  The  Postal  Service 
agrees.  The  current  exception  for  Single- 
Piece  Standard  Mail  is  eliminated.  All 
unendorsed  Standard  Mail  (A)  that  is 
undeliverable  as  addressed  will  be 
discarded  by  the  Postal  Service.  If 
forwarding  or  return  is  desired,  Single- 
Piece  Standard  Mail  will  have  to  bear  an 
endorsement. 

Six  commenters  indicated  that  by 
eliminating  the  option  of  using  the 
endorsement  "Forwarding  and  Return 
Postage  Guaranteed,  "  Standard  Mail  (A) 
mailers  were  being  forced  to  receive 
unwanted  address  correction  notices. 
Several  commenters  noted  that  Standard 
Mail  (A),  unlike  the  other  mail  classes, 
is  not  provided  any  forwarding  or  return 
treatment  if  it  lacks  an  ancilla^  service 
endorsement.  In  response  to  these 
conunents  and  concerns,  the  Postal 
Service  has  added  "Forwarding  Service 
Requested"  as  a  fourth  ancillary  service 
endorsement.  This  endorsement  will 
replace  the  current  "Forwarding  and 
Retiun  Postage  Guaranteed" 
endorsement  and  provide  the  same 
treatment. 

Six  commenters  questioned  the  need 
for  the  "Change  Service  Requested" 
option  for  First-Class  Mail  and  believed 
that  the  disposal  of  UAA  First-Class 
Mail  should  not  be  permitted.  They 
believed  that  this  option  could  cause 
confusion  over  when  it  is  appropriate  to 
discard  UAA  First-Class  Mail.  In 
response,  the  Postal  Service  will  make 
this  endorsement  option  available  only 
to  electronic  Addrms  Change  Service 


(ACS)  participants.  Only  after  the 
Computerized  Forwarding  System  (CFS) 
clerk  is  able  to  confirm  the  ACS 
participation  code  will  the  Postal 
Service  honor  the  "Change  Service 
Requested"  endorsement.  The  CFS  will 
then  transmit  an  electronic  notification 
and  generate  a  label  directing  that  the 
UAA  mailpiece  should  be  discarded  by 
the  Postal  Service.  This  limited  access 
will  ensure  that  only  mailers  most 
familiar  with  this  service  will  receive  it. 

Six  commenters  requested  additional 
options  that  are  beyond  the  scope  of  this 
rulemaking  process.  These  requests 
entail  changes  in  rates,  rate  structiun, 
and  product  definitions  that  are  beyond 
the  scope  of  this  ndemaking. 

Under  the  new  rule,  only  four 
ancillary  service  endorsements  will  be 
available.  Endorsements  will  consist  of 
one  keyword:  "Address,"  "Forwarding," 
"Return,"  or  "Change,"  followed  by  die 
two  words  "Service  Requested."  The 
endorsements  will  be  the  same  for  all 
classes  of  mail.  Treatment  for  each  class 
of  mail  and  applicable  charges  will 
remain  unchanged  with  the  following 
exceptions: 

1.  First-Class  Mail.  All  current 
treatment  options  will  remain  available. 
In  addition,  a  new  option  will  be 
available  for  requesting  that  UAA 
mailpieces  not  be  forwarded  or 
retiuned,  but  that  the  mailer  be 
provided  with  a  separate  address 
correction,  subject  to  the  address 
correction  fee.  This  new  option  will  be 
available  under  the  endorsement 
"Change  Service  Requested."  For  First- 
Class  Mail,  this  option  will  be  available 
only  via  electronic  Address  Change 
Service  (ACS)  participation. 


2.  Standard  Mail  (A)  Single-Piece 
Rate.  Currendy.  a  mailer  has  the  option 
of  endorsing  the  mailpiece  "Do  Not 
Forward"  to  request  that  the  Postal 
Service  discard  the  piece  if  it  is 
imdeliverable,  with  no  forwarding,  no 
return,  and  no  address  correction 
provided.  Under  the  new  rule,  the 
treatment  given  to  pieces  bearing  this 
endorsement  will  become  the  defaidt 
method  of  handling  unendorsed  UAA 
Single-Piece  Standard  Mail.  Thus, 
Single-Piece  Standard  Mail  mailers  not 
desiring  forwarding  will  be  able  to 
choose  among  three  options:  (a)  using 
no  endorsement,  in  which  case  a  UAA 
piece  (if  uninsured)  will  be  discarded  if 
it  is  undeliverable;  (b)  using  the 
endorsement  "Return  Service 
Requested,"  in  which  case  a  UAA  piece 
will  be  returned  with  the  new  address 
or  reason  for  nondelivery  attached, 
subject  to  retiim  postage  at  the  single- 
piece  rate;  or  (c)  iising  the  endorsement 
"Change  Service  Requested,"  in  which 
case  a  UAA  piece  will  be  discarded  and 
the  mailer  provided  with  a  separate 
notice  of  new  address  or  reason  for 
nondelivery,  subject  to  the  address 
correction  fae. 

3.  Standard  Mail  (A).  Currendy,  if  a 
UAA  mailpiece  weighing  1  ounce  or 
less  is  endorsed  "Address  Correction 
Requested,"  the  piece  is  returned  to  the 
mailer  with  the  new  address  or  reason 
for  nondelivery,  subject  to  rettim 
postage  at  the  single-piece  rate;  any 
heavier  UAA  piece  bearing  that 
endorsement  is  discarded  and  the 
mailer  is  provided  with  a  separate 
notice  of  the  new  address  or  reason  for 
nondelivery,  subject  to  the  address 
correction  fee.  Under  the  new  rule,  the 


Postal  Service  will  no  longer  make 
distinctions  based  on  the  weight  of  the 
piece.  Regardless  of  weight,  any  UAA 
piece  with  the  endorsement  "Change 
Service  Requested"  will  receive  the 
treatment  currendy  accorded  to  a  piece 
weighing  more  than  1  ounce — that  is, 
the  Postal  Service  will  discard  UAA 
pieces  and  provide  the  mailer  with 
separate  notices  of  new  address  or 
reason  for  nondelivery,  subject  to  the 
address  correction  fee.  The  endorsement 
"Return  Service  Requested"  will 
provide,  regardless  of  weight,  for  the 
return  of  UAA  pieces  to  the  mailer  with 
the  new  address  or  reason  for 
nondelivery,  subject  to  the  appropriate 
single-piece  rate  postage. 

4.  Standard  Mail  (B).  Currently,  a 
mailer  has  the  option  of  endorsing  the 
mailpiece  'iDo  Not  Forward,  Do  Not 
Return"  to  request  that  the  Postal 
Service  discard  the  piece  if  it  is 
undeliverable,  with  no  forwarding,  no 
return,  and  no  address  correction 
provided.  Under  the  new  rule,  this 
option  will  no  longer  be  available. 
Instead,  a  mailer  will  be  able  to  use  the 
endorsement  "Change  Service  '• 

Requested,"  in  whidi  case  the  Postal 
Service  will  discard  UAA  pieces  and 
provide  the  mailer  with  separate  notices 
of  new  address  or  reason  for 
nondelivery,  subject  to  the  appropriate 
address  correction  fiee. 

Ilie  following  tables  siunmarize  the 
current  and  new  (eSiective  July  1, 1997) 
ancillary  service  endorsements,  along 
with  the  corresponding  treatment  of 
imdeliverable-as-addressed  (UAA)  mail 
bearing  those  endorsements. 
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The  new  ancillary  service 
endorsements  take  effect  July  1,  1997. 
The  Postal  Service  will  honor  current 
endorsements  for  a  period  of  6  months 
after  that  date,  with  the  exception  of 
mail  bearing  no  endorsement. 
Unendorsed  mail  received  alter  July  1, 
1997,  will  be  handled  under  the  new 
system  that  takes  effect  July  1, 1997. 

After  January  1,  1998,  the  current 
endorsements  and  endorsements  other 
than  those  adopted  will  be  deemed 
invalid.  For  mail  bearing  invalid 
endorsements,  the  service  under 
"Address  Service  Requested"  or 
"Retimi  Service  Requested"  will  be 
provided  to  such  mail  as  appropriate. 
Specifically,  if  a  mailpiece  bears  an 
endorsement  that  implies  that 
forwarding  service  was  desired. 
"Address  Service  Requested"  will  be 
provided.  If  a  mailpiece  bears  an 
endorsement  that  implies  that  no 
forwarding  was  desired,  "Return  Service 
Requested"  will  be  provided. 

Liat  of  Sobjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Andiortty:  5  U.S.C.  552(a);  39  U.S.C  101, 
401.  403,  404,  3001-3011.  3201-3219,  3403- 
3406,  3621.  5001. 

2.  Revise  the  Domestic  Mail  Manual 
as  set  forth  below: 

A    AOORESSINQ 

AOOO    Basic  Addnniiig 

AOlO    General  Addressing  Standards 

4.0    RETURN  ADDRESS 


4^    Ancillary  Services 

(Amend  4.2  by  replacing  "(e.g.,  "Return 
Postage  Guaranteed")"  in  the  first 
sentence  with  "(e.g..  "Return  Service 
Requested")"  to  read  as  follows:) 

The  USPS  uses  the  return  address  to 
provide  ancillary  services  requested  by 


Maiier  endorsement 


the  mailer  (e.g.,  "Return  Service 
Requested").*   *  * 

•        •        •        *        • 

7.0    ADDITIONAL  STANDARDS  FOR 
PERIODICALS 


7.4    Return  Address 

[Amend  7.4  by  replacing  "Retiun 
Postage  Guaranteed"  with  "Address 
Service  Requested"  to  read  as  follows:] 

The  return  address  must  appear  on 
any  mailing  wrapper  that  is  endorsed 
"Address  Service  Requested." 


A90G    Customer  Support 

A910    Mailing  List  Services 


6.0  ELECTION  BOARDS  AND  VOTER 
REGISTRATION  COMMISSIONS 

6.1  General 

(Amend  6.1  by  replacing  "Address 
Correction  Requested"  with  "Return 
Service  Requested"  to  read  as  follows:) 
Election  boards  or  voter  registration 
commissions  may  use  the  "Return 
Service  Requested"  endorsement  and/or 
the  National  Change  of  Address  (NCOA) 
system  to  maintain  current  address  lists. 

EEUGNMLTTY 


ElOO    First-Ows  Mail 


E130    Nonautomation  Rates 

3.0    PRESORTED  RATE 

•        •••»• 

3.3    Address  Quality 

(Amend  3.3  by  replacing  in  the  first 
sentence  "(e.g..  the  "Address  Correction 
Requested"  endorsement.  ACS.  or 
NCOA)"  with  "(e.g..  appropriate 
ancillary  service  endorsement  under 
FOIO.  Address  Change  Service  (ACS),  or 

PRORtTY  Mail  and  First-Class  Majl 


National  Change  of  Address  (NCOA))" 
to  read  as  follows:] 

Effective  July  1. 1997.  addresses  on  all 
pieces  claimed  at  the  Presorted  rate 
must  be  updated  within  180  days  before 
the  mailing  date  by  a  USPS-approved 
address  update  tool  (e.g..  appropriate 
ancillary  service  endorsement  under 
FOIO.  Address  Change  Service  (ACS),  or 
National  Change  of  Address  (NCOA)). 


El 40    Automation  Rates 

1.0    BASIC  STANDARDS 

•        •        *        •         • 

1.3    Adfiress  Quality 

[Amend  1.3  by  replacing  in  the  first 
sentence  "(e.g..  the  "Address  Correction 
Requested"  endorsement,  ACS.  or 
NCOA)"  with  "(e.g.,  appropriate 
ancillary  service  endorsement  under 
FOIO,  Address  Change  Service  (ACS),  or 
National  Change  of  Address  (NCOA))" 
to  read  as  follows:] 

Effective  July  1, 1997,  addresses  on  all 
pieces  claimed  at  automation  rates  must 
be  updated  within  180  days  before  the 
mailing  date  by  a  USPS-approved 
address  update  tool  (e.g.,  appropriate 
ancillary  service  endorsement  under 
FOIO,  Address  Change  Service  (ACS).  <w 
National  Change  of  Address  (NCOA)). 


F    FORWAROWQ  AND  RELATED 
SERVICES 

FOOO    Basic  Serrices 

FOIO 

Basic  Infonnation 

(Revise  heading  of  5.0  to  read  as 
follows:] 

5.0  CLASS  TREATMENT  FOR 
ANCILLARY  SERVICES 

5.1  Priority  Mail  awl  First-Claas  Mail 


'Address  Sefvice  RequestetT^ 


"Forwardwig  Service  Requestetf* 


"Return  Service  Requested" 


USPS  action  on  UAA  pieces 


Months  1  through  12:  mailpiece  lonwarded;  no  charge;  separate  notice  of  new  address  pro- 
vided: address  correction  lee  charged. 

Months  13  through  18:  mailpiece  returned  with  new  address  attached;  no  ch«ge. 

After  month  18,  or  if  undeliverable:  mailpiece  returned  with  reason  tor  nondelivery  attached;  no 
charge. 

Months  1  through  12:  mailpiece  fonwarded;  no  charge. 

Months  13  through  18:  mailpiece  returned  with  new  address  attached:  no  charge. 
After  month  18,  or  d  undeliverable:  mailpiece  returned  with  reason  tor  nondelivery  attached-  no 
ctiarge. 

Mailpiece  returned  wUh  new  address  or  reason  tor  nondelivery  attached;  no  charge. 
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Priority  Mail  and  First-Class  Mail— Continued 


Mailer  endorsement 


"Change  Service  Requested^ 


Option  available  only  via  electronic  Address 
Change  Service  (ACS)  arxJ  only  for  letters 
and  sealed  parcels  and  postal  and  postcard 
sutx:iasses. 

No  endorsement  


USPS  action  on  UAA  pieces 


Separate  notice  of  new  address  or  reason  for  nondelivery  provided;  in  eitt>er  case,  address 

correction  fee  charged;  mailpiece  disposed  of  by  USPS. 
Not  available  for  Priority  Mail  or  mail  with  special  services  (e.g.,  certified  or  registered  maiQ- 


Same  as  USPS  actiorvfor  "Fonwarding  Sennce  Requested." 


*  Valid  for  all  mailpjeces,  including  Address  Change  Service  (ACS)  participating  mailpieces. 
2  Valid  only  for  Address  Change  Service  (ACS)  participating  First-Class  mailpieces. 

5.2    Periodicals 

Undeliverable  Periodicals  publications  (including  publications  pending  Periodicals  authorization)  are  treated  as  de- 
scribed in  the  chart  below  and  under  these  conditions: 

***** 

e.  The  publisher  may  request  the  return  of  copies  of  undelivered  Periodicals  publications  by  printing  the  endorsement 
"Address  Service  Requested"  on  the  envelopes  or  wrappers,  or  on  one  of  the  outside  covers  of  unwrapped  copies, 
immediately  preceded  by  the  sender's  name,  address,  and  ZIP-t-4  or  5-digit  ZIP  Code.  The  per  piece  rate  charged  for 
return  is  the  appropriate  Standard  Mail  single-piece  rate.  When  the  address  correction  is  provided  incidental  to  the 

return  of  the  piece,  there  is  no  charge  for  the  correction.  This  endorsement  obligates  the  publisher  to  pay  return  postage. 

***** 

Periodicals 


Maier  endorsement 

USPS  action  on  UAA  pieces 

"Address  Service  Requested" '  

"Forwardino  Service  Reouested"  

First  60  days:  mailpiece  fonvarded;  no  charge. 

After  GO^lay  period,  or  if  undeliverable:  mailpiece  returned  with  address  correction  or  reason 

for  nondelivery  attached;  appropriate  StarxJard  Mail  smgle-piece  rate  charged. 
Not  available  for  Periodicals. 

"Return  Service  Requested"  

"Charue  Service  Reouested" 

Not  available  for  Periodicals. 
Not  availatile  for  Periodicals. 

No  endorsement '  

First  60  days:  mailpiece  fonwarded;  no  charge. 

After  60-day  poiod,  or  if  undeliverable:  separate  address  correction  or  reason  for  norxtoiivery 
provided;  address  correction  fee  charged;  mailpiece  disposed  of  try  USPS. 

*  Valid  for  all  mailpieces,  irx^luding  Address  Change  Service  (ACS)  participating  mailpieces. 

5.3    Standard  Mail  (A) 

Undeliverable  Standard  Mail  (A)  is  treated  as  described  in  the  chart  below  and  under  these  conditions: 

a.  Insured  Standard  Mail  (A)  is  treated  as  though  endorsed  "Address  Service  Requested." 

***** 

e.  When  a  large  voliune  of  identical-weight  pieces  originates  firom  a  single  mailer  and  is  endorsed  "Return  Service 
Requested,"  the  USPS  may  use  the  weight  of  a  sample  of  at  least  25  pieces  and  divide  that  weight  by  the  number 
of  pieces  in  the  sample.  After  the  average  per  piece  weight  is  determined,  the  pieces  are  weighed  in  bulk  to  determine 
the  number  of  pieces  subject  to  the  single-piece  rate  for  return.  Pieces  of  identical  weight  counted  in  this  manner, 
regardless  of  weight,  are  returned  to  the  sender  with  the  new  address  or  the  reason  for  nondelivery  endorsed  on 
the  piece. 

f.  The  weighted  fee  is  the  appropriate  Standard  Mail  (A)  single-piece  rate,  multiplied  by  a  factor  of  2.472  and 
rounded  up  to  the  next  whole  cent  (if  the  computation  yields  a  fraction  of  a  cent).  The  weighted  fee  is  computed 
(and  rounded  if  necessary)  for  each  mailpiece  individually.  Neither  the  applicable  postage,  the  factor,  nor  any  necessary 
rounding  is  applied  cumulatively  to  multiple  pieces.  The  fee  is  charged  when  an  unforwardable  or  undeliverable  piece 
is  returned  to  the  sender  and  the  piece  bears  the  endorsement  "Address  Service  Requested"  or  "Forwarding  Service 
Requested."  Use  of  these  endorsements  obligates  the  sender  to  pay  the  weighted  fee  on  any  returns. 


Standard  Mail  (A) 

Mailer  endorsenwnt 

USPS  action  on  UAA  pieces 

"Address  Service  Requeued" ' 

Months  1  through  12:  mailpiece  fonvarded;  no  charge;  separate  notice  of  new  address  pro- 

"Fonwarding Service  Requested"  

vided;  address  correction  fee  charged. 
Months  13  through  18:  mailpiece  returned  with  new  address  attached;  only  Standard  Mail  (A) 

weighted  fee  charged  (address  correction  fee  not  charged). 
After  month  18,  or  if  undeliverable:  majlp»ece  returned  with  reason  for  nondelivery  attached; 

only  Standard  Mail  (A)  weighted  fee  charged  (address  correction  fee  not  charged). 
Months  1  thnHjgh  12:  mailpiece  fonvarded;  no  charge. 
Months  13  through  18:  mailpiece  returned  with  new  address  attached;  only  Standard  Mail  (A) 

weighted  fee  charged  (address  correction  fee  not  charged). 

15064         Federal  Regiato-  /  Vol.  62,  No.  60  /  Friday,  March  28,  1997  /  Rules  and  Regulation* 


Federal  Register  /  Vol.  62,  No.  60  /  Friday,  March  28,  1997  /  Rules  and  Regulations         15065 


Standard  Mail  (A)— Continued 


Mailer  endorsement 


"Return  Service  Requested"  .. 
"Ctiange  Service  Requested"  ^ 
No  endorsement 


USPS  action  on  UAA  pieces 


Alter  monVn  18,  or  rt  undeitverable:  mailptece  returned  wrth  reason  for  nondeitvery  attached; 

oniy  Standard  Mail  (A)  weighted  fee  charged  (address  correction  fee  not  charged). 
Maiipiece  returned  witfi  new  address  or  reason  for  nondeiivery  attached;  only  return  postage 

at  Standard  Mail  (A)  single-ptece  rate  charged  (address  conwtion  fee  not  charged). 
Separate  notice  of  new  address  or  reason  for  nondelivefy  provided;  in  either  case,  address 

correction  fee  charged;  maiipiece  disposed  of  t>y  USPS. 
Maiipiece  disposed  of  by  USPS.  (No  exception  for  Single-Piece  Stmdard  Mail.)  Single-Piece 

Standard  Mail  must  be  endorsed  if  forwarding  or  return  Is  desired. 


'  Valid  for  aH  mailpiecas,  including  Address  Change  Service  (ACS)  participating  mailpieces. 


5.4    Standard  Mail(B) 


Standard  Mail  (B) 


Mailer  ertdorsement 


"Address  Service  Requested"^ 


"Forwarding  Service  RequestecT 


"Return  Service  RequestecT 
"Change  Service  Requested" 


No  erxtorsement 


USPS  action  on  UAA  pieces 


Months  1  through  12:  maiipiece  kxwarded  locaHy  at  no  charge;  forwarded  out  of  town  as  post- 
age due;  separate  notice  of  new  address  provided;  address  correction  fee  charged. 

Months  13  thnxjgh  18:  maiipiece  returned  with  new  address  attached;  only  return  postage  at 
appropnate  single-piece  rate  charged  (address  correction  fee  not  charged). 

After  month  18,  or  if  undeliverabte,  or  addressee  refused  to  pay  postage  due:  maiipiece  re- 
turned with  reason  for  nondelivery  attached:  only  forwarding  (where  attempted)  and  return 
postage  at  appropnate  single-piece  rate  charged  (address  con^ction  fee  not  charged). 

Months  1  through  12:  maiipiece  iorwanied  locally  at  no  charge;  forwarded  out  of  town  as  post- 
age due. 

Months  13  through  18:  maiipiece  returned  with  new  address  attached;  only  return  postage  at 
appropnate  single-piece  rate  charged  (address  correction  fee  not  charged). 

After  month  18,  or  if  undeliverabte,  or  addressee  refused  to  pay  postage  due:  maiipiece  re- 
turned wTth  reason  for  nondelrvery  attached;  only  forwarding  (where  attempted)  and  return 
postage  at  appropnate  single-piece  rate  charged  (address  con-ection  fee  not  charged). 

MaHpiece  returned  with  new  address  or  reason  for  nondelivery  attached;  only  return  postage 
at  appropnate  single-piece  rate  charged  (address  correction  fee  not  charged). 

Separate  notice  of  new  address  or  reason  for  nondelivery  provided;  in  eittier  case,  address 
coaection  fee  ctiarged;  maiipiece  disposed  of  by  USPS. 

Same  as  USPS  action  for  "Forwarding  Service  Requested." 


'  Valid  lor  all  mailpwces,  including  Address  Change  Sennce  (ACS)  participating  mailpieces. 


5.5    Express  Mail 


EXPRESS  Mail 


Mailer  endorsement 


"Address  Service  Requested" 


"Forwarduig  Service  Requested" 


"Return  Service  Requested"  . 
"Change  Service  Requested" 


No  endorsement 


USPS  action  on  UAA  pieces 


Months  1  through  12:  maiipiece  fon««rded;  no  charge;  separate  notice  of  new  address  pro- 
vided; address  correction  fee  ctiarged. 

Months  13  through  18:  maiipiece  returned  with  new  address  attached;  no  charge. 

After  month  18,  or  if  undeliverabte:  maiipiece  returned  with  reason  for  nondelivery  attached;  r» 
charge. 


Months  1  through  12:  maiipiece  forwarded;  no  charge. 


Months  13  through  18:  maiipiece  returned  with  new  address  attached;  no  charge 
After  month  18,  or  if  undeliverabte  maiipiece  returned  with  reason  for  nondelivery  attached-  no 
charge. 

Maiipiece  returned  with  new  address  or  reason  lor  nondelivery  attachedr  no  charge. 


Not  available  lor  Express  MaH. 


Same  as  USPS  action  lor  "Forwarding  Service  Requested. 


IMI 


6.0  ENCLOSURES  OR 
ATTACHMENTS 

6.1  Periodicals 

[Amend  6.1  by  replacing  "Return 
Postage  Guaranteed."  with  "Address 
Service  Requested."  in  the  last  sentence 
to  read  as  follows:] 

*  *  *  Undeliverable  Periodicals 
publications  (including  publications 
pending  Periodicals  authorization)  with 
an  incidental  First-Class  Mail 
attachment  or  enclosure  are  treated  as 
dead  mail  unless  endorsed  "Address 
Service  Requested." 

F020    Forwarding 


3.0    POSTAGE  FOR  FORWARDING 


3.5  Standard  Mail  (A) 

[Amend  3.5  by  replacing  "address 
correction  service  endorsement"  with 
"ancillary  service  endorsement"  and 
"(e.g,  "Special  Standard  Mail  Rate, 
Forwarding  and  Return  Postage 
Guaranteed"  )"  with  "(e.g.,  "Special 
Standard  Mail  Rate,  Forwarding  Service 
Requested")"  to  read  as  follows:] 
Standard  Mail  (A)  is  subject  to 
collection  of  additional  postage  firom  the 
mailer  when  forwarding  and  return 
service  is  provided.  Mail  that  qualifies 
for  a  single-piece  Standard  Mail  (B)  rate 
is  returned  at  that  rate  if  the  mailer's 
ancillary  service  endorsement  specifies 
the  Standard  Mail  (B)  rate  (e.g.,  "Special 
Standard  Mail  Rate,  Forwarding  Service 
Requested"). 

3.6  Standard  Mail  (B) 

[Amend  3.6  by  replacing  "Do  Not 
Forward,  Do  Not  Return"  in  the  second 
sentence  writh  "Change  Service 
Requested"  to  read  as  follows:] 

Standard  Mail  (B)  is  subject  to  the 
collection  of  additional  postage  at  the 
applicable  rate  for  nonlocal  forwarding 
if  guaranteed  by  the  sender.  Unless 
endorsed  "Change  Service  Requested," 
all  Standard  Mail  (B)  is  delivered  as 
directed  without  additional  postage 
charge  when  the  old  and  new  addresses 
are  served  by  the  same  post  office.  The 
addressee  may  refuse  any  piece  of 
Standard  Mail  (B)  that  has  been 
forwarded.  This  refusal  does  not  revoke 
the  right  to  have  other  Standard  Mail  (B) 
forwarded.  If  the  addressee  does  not 
want  to  pay  forwarding  postage  for  all 
Standard  Mail  (B),  the  addressee  must 
ask  the  postmaster  of  the  new  address 
to  use  Form  3546  to  notify  the 
postmaster  of  the  old  address  to 


discontinue  the  forwarding  of  Standard 
Mail  (B). 


F030    Address  Correction,  Address 
Change,  and  Return  Services 

1.0  ADDRESS  CORRECTION  SERVICE 

1.1  Purpoee 

[Revise  1.1  to  read  as  follows:] 

If  mail  cannot  be  delivered  as 
addressed,  address  correction  service 
allows  the  sender  on  request,  using  the 
appropriate  ancillary  service 
endorsement  under  FOlO,  to  obtain  the 
addressee's  new  (forwarding)  address  (if 
the  addressee  filed  a  change-of-address 
order  with  the  USPS)  or  the  reason  for 
nondelivery.  Address  correction  service 
is  available  alone  or  in  combination 
with  forwarding  and  return  SOTvice. 
[Redesignate  current  1.2  through  1.4  as 
1.3  through  1.5,  respectively;  add  new 

1.2  to  read  as  follows:] 

IJ!    Invalid  Endorsement 

Any  obsolete  ancillary  service 
endorsement  or  similar  sender 
endorsement  not  shown  in  FO 10  is 
considered  invalid  for  address 
correction  service.  A  maiipiece  bearing 
an  invalid  endorsement  is  handled  as 
follows: 

a.  If  forwarding  service  is  implied, 
"Address  Service  Requested"  is 
provided. 

b.  If  foiwardiag  is  not  impHed, 
"Return  Service  Requested"  is  provided. 


3.0  SENDER  INSTRUCTION 

3.1  Mail  Not  Fcwwardad 

[Amend  3.1  by  revising  3.1b  to  read  as 
follows:] 

The  following  types  of  mail  are  not 
forwarded: 

•        •        •        •        • 

b.  Mail  showing  specific  instructions 
of  the  sender  (e.g.,  "Return  Service 
Requested"  or  "Change  Service 
Requested"). 

3.2  Special  Services 

[Amend  3.2  by  revising  3.2d  to  read  as 
follows:] 

A  change-of-address  order  covots 
certified,  collect  on  delivery  (COD), 
insured,  registered,  and  retiun  receipt 
for  merchandise  mail  unless  the  sender 
gives  other  instructions  or  the  addressee 
moves  outside  the  United  States.  This 
mail  is  treated  as  follows: 


d.  Insured  Standard  Mail  (A)  without 
any  other  endorsement  is  treated  as 
though  endorsed  "Forwarding  Service 


Requested."  The  USPS  forwards  the 
mail  and,  if  still  undeliverable  as 
addressed,  returns  it  to  the  sender  with 
the  new  address  or  reason  for 
nondelivery  attached. 

•  •        •        •        • 

G    0B4ERAL  INFORMATION 

•  •         •         •         • 

G090    Experimental  Classifications  and 
Rates 

0091    Barcoded  Small  Parcels 


4.0    ADDRESS  INFORMATION 


4.3    Address  Quality 


[Amend  4.3  by  replacing  in  the  first 
sentence  "(e.g.,  the  "Address  Correction 
Requested"  endorsement,  ACS,  or 
NCOA)"  with  "(e.g.,  appropriate 
ancillary  service  endorsement  under 
FOlO,  Address  Change  Service  (ACS),  or 
National  Change  of  Address  (NCOA))" 
to  read  as  follows:] 

Effective  )uly  1, 1997,  addresses  on  all 
pieces  claimed  at  automation  rates  must 
be  updated  within  180  days  before  the 
mailing  date  by  a  USPS-approved 
address  update  tool  (e.g.,  appropriate 
ancillary  service  endorsement  under 
FOlO,  Address  Change  Service  (ACS),  or 
National  Change  of  Address  (NCOA)). 


P    POSTAGE  AND  PA  YMBfT  METHODS 

POOO    Basic  Information 

•        •        •        •        • 

P020    Postage  Stamps  and  Stationery 
P021    Stamped  Stationery 


ZO  PERSONAUZEO  STAMPED 
ENVELOPE 


[Revise  2.5  to  reed  as  follows:] 
2.5    Optional  Information 

The  following  endorsements  and 
instructions  printed  in  at  least  8-point 
type  may  be  included  as  part  of  the 
return  address: 

a.  Any  ancillary  service  endorsement 
under  FOlO  that  requests  address 
correction,  forwarding,  or  return 
appropriate  for  the  intended  class  of 
mail  (e.g.,  "Address  Service 
Requested").  The  endorsement  must 
appear  direcUy  below  the  retiun 
address,  separated  with  a  minimum 
clear  space  of  1/4  incb. 

b.  Any  sender  instruction  under  F030 
that  specifies  a  period  for  holding  mail, 
not  fewer  than  3  and  not  more  than  30 
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days  {e.g..  "AFTER  5  DAYS  RETURN 
TO").  The  instruction  must  appear 
directly  above  the  return  address.  If 
such  an  instruction  is  printed  on 
envelopes  at  Standard  Mail  (A)  rates, 
those  envelopes  must  also  bear  an 
authorized  ancillary  service 
endorsement  that  provides  for  return 
postage. 

An  appropriate  amendment  to  39  CFR 
111.3  will  be  published  to  reflect  these 
changes. 
Stanlay  F.  Miras. 
Chief  Couasel,  Legislative. 
(FR  Doc  97-7952  Filed  3-25-97;  3:13  pm) 
■UMO  COM  7n*.12-P 
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Department  of 
Agriculture 


Cooperative  State  Research,  Education, 
and  Extension  Service 

Rangeland  Research  Grants  Program  (FY 
199^  Applications  Solicitation;  Notice 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Rangeiand  Research  Grants  Program 
for  Fiscai  Year  1997;  Solicitation  of 
Applications 

AGENCY:  Cooperative  State  Research, 
Education  and  Extension  Service 
ACTION:  Notice  of  application. 
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SUMMARY:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  is  announcing  the 
solicitation  for  proposals  for  Fiscal  Year 
1997  for  standard  grants  for  basic 
studies  in  certain  areas  of  rangeiand 
research. 

DATES:  Applications  must  be  received 
on  or  before  May  12,  1997.  Proposals 
received  alter  May  12, 1997  will  not  be 
considered  for  funding. 
ADDRESSES:  Proposals  must  be 
submitted  to  the  following  address: 
Proposal  Services  Unit;  Grants 
Management  Branch;  Office  of 
Extramural  Programs;  Cooperative  State 
Reseaich,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2245;  1400  Independence 
Avenue,  SW;  Washington,  DC  20250- 
2245.  The  telephone  number  is:  (202) 
401-5048. 

Hand-delivered  proposals,  including 
those  submitted  through  an  express  mail 
or  a  courier  service,  must  be  submitted 
to  the  following  address:  Proposal 
Services  Unit;  Grants  Management 
Branch;  Office  of  Extramural  Programs; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture:  Room  303,  Aerospace 
Center;  901  D  Street,  SW;  Washington. 
DC  20024.  The  telephon»number  is: 
(202) 401-504«. 

FOR  FURTHER  MFORMATION  CONTACT:  Paul 
McCawley;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  STOP  2210; 
1400  Independence  Avenue,  SW; 
Washington,  DC  20250-2210;  telephone 
(202) 401-5620  or  (202) 401-4141; 
Internet:  pmccawley9reeusda.gov. 
SUPPtEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  under  the  authority  in 
section  1480  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as 
amended  (7  U.S.C.  3333),  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES)  of  the 
United  States  Department  of  Agriculture 
(USDA)  will  award  standard  grants  for 
basic  studies  in  certain  ar«*as  of 
rangeiand  research.  No  more  than 
$80,000  will  be  avrarded  for  the  support 
of  any  one  project,  regardless  of  the 


amount  requested.  The  total  amount  of 
funds  available  for  grants  under  the 
Rangeiand  Research  Grants  Program 
during  fiscal  year  1997  is  $449,231. 

Eligibility  and  Limitations  on  Use  of 
Fonds 

Under  this  program,  subject  to  the 
availability  of  funds,  the  Secretary  may 
award  ^^nts  to  land-grant  colleges  and 
universities.  State  agricultural 
experiment  stations,  and  to  colleges, 
imiversities.  and  Federal  laboratories 
having  a  demonstrable  capacity  in 
rangeiand  research,  as  determined  by 
the  Secretary.  Except  in  the  case  of 
Federal  laboratories,  each  grant 
recipient  shall  match  the  Federal  funds 
expended  on  a  research  project  based  on 
a  formula  of  50  percent  Federal  and  50 
percent  non-Federal  funding.  Proposals 
received  from  scientists  at  non-United 
States  organizations  or  institutions  will 
not  be  considered  for  support.  Pursuant 
to  section  1473  of  the  National 
Agricultural  Research.  Extension,  and 
Teaching  Policy  Act  of  1977,  as 
amended  (7  U.S.C.  3319),  funds  made 
available  under  this  program  to 
recipients  other  than  Federal 
laboratories  shall  not  be  subject  to 
reduction  for  indirect  costs  or  for  tuition 
remission  costs.  Since  these  costs  are 
not  allowable  costs  for  purposes  of  this 
program,  such  costs  incurred  by  a  grant 
recipient  may  not  be  used  to  meet  the 
matching  fund  reouirement. 

Section  712  of  tlie  Agriculture.  Rural 
Development.  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act.  1997.  Pub.  L.  104- 
180.  prohibits  CSREES  from  paying 
indirect  costs  on  research  grants  that 
exceed  14  percent  of  total  Federal  funds 
provided  for  each  award  under  this 
program.  In  addition,  section  716  of  that 
Act  provides  that,  in  the  case  of  any 
equipment  or  product  that  may  be 
authorized  to  be  purchased  with  funds 
appropriated  under  that  Act,  entities 
receiving  such  funds  are  encouraged  to 
use  such  funds  to  purchase  only 
American-made  equipment  or  products. 

Applicable  Regulations 

This  program  is  subject  to  the 
provisions  foimd  in  7  CFR  part  3401.  as 
amended  (61  FR  27752.  May  31. 1996). 
which  sets  forth  procedures  to  be 
followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals,  processes 
regarding  the  awarding  of  grants,  and 
regulations  relating  to  the  post-award 
administration  of  grant  projects.  In 
addition,  other  Federal  statutes  and 
regulations,  including  the  Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  %vith  Institutions  of 


Higher  Education,  Hospitals,  and  Other 
Nonprofit  Organizations.  7  CFR  part 
3019.  and  the  Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Institutions,  7  CFR  part  3051,  apply  to 
this  program. 

Specific  Areas  of  Research  To  Be 
Supported  in  Fiscal  Year  1997 

Standard  grants  will  be  awarded  to 
support  basic  research  in  certain  areas 
of  rangeiand  research.  Proposals  will  be 
considered  in  the  following  specific 
areas:  (1)  Management  of  r^gelands 
and  agricultimd  land  as  integrated 
systems  for  more  efficient  utilization  of 
crops  and  waste  products  in  the 
production  of  food  and  fiber;  (2) 
methods  of  managing  rangeiand 
watersheds  to  maximize  efficient  use  of 
water  and  improve  water  yield,  water 
quabty,  and  water  conservation,  to 
protect  against  onsite  and  offsite  damage 
to  rangeiand  resources  bom  floods, 
erosion,  and  other  detrimental 
influences,  and  to  reiiiedy  unsatisfactory 
and  unstable  rangeiand  conditions;  and 
(3)  revegetation  and  rehabilitation  of 
rangelands  including  the  control  of 
undesirable  species  of  plants. 

Compliance  With  the  National 
EnvironmenUl  Policy  Act  (NEPA) 

As  outlined  in  7  CFR  part  3407  (the 
CSREES  regulations  implementing  the 
National  Environmental  Policy  Act  of 
1969).  environmental  data  for  any 
proposed  project  is  to  be  provided  to 
CSREES  so  that  CSREES  may  determine 
whether  any  further  action  is  needed. 
The  applicant  shall  review  the  following 
categorical  exclusions  and  determine  if 
the  proposed  project  may  fall  within 
one  or  more  of  these  categories. 

(1)  Department  of  Agriculture 
Categorical  Exclusions  (7  CFR  lb.3) 

(i)  Policy  development,  planning  and 
implementation  which  are  related  to 
routine  activities  such  as  personnel, 
organizational  changes,  or  similar 
administrative  functions; 

(ii)  Activities  which  deal  solely  with 
the  functions  of  programs,  such  as 
program  budget  proposals, 
disbursements,  and  transfer  or 
reprogramming  of  funds; 

(iii)  Inventories,  research  activities, 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity; 

(iv)  Educational  and  informational 
programs  and  activities; 

(v)  Qvil  and  criminal  law 
enforcement  and  investigative  activities; 

(vi)  Activities  which  are  advisory  and 
consultative  to  other  agencies  and 
public  and  private  entities:  and 


IMI 


(vii)  Activities  related  to  trade 
representation  and  market  development 
activities  abroad. 

(2)  CSREES  Categorical  Exclusions  (7 
CFR  3407.6(a)(2)) 

Based  on  previous  experience,  the 
following  categories  of  CSREES  actions 
are  excluded  because  they  have  been 
found  to  have  limited  scope  and 
intensity  and  to  have  no  significant 
individual  or  cumulative  impacts  on  the 
quality  of  the  human  environment: 

(i)  "nie  following  categories  of 
research  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short- 
term  efiiacts  on  the  environment: 

(A)  Research  conducted  within  any 
laboratory,  greenhouse,  or  other 
contained  facility  where  research 
practices  and  safeguards  prevent 
environmental  impacts;  ' 

(B)  Surveys,  inventories,  and  similar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment;  and 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small  isolated  field  plots, 
which  involves  the  routine  use  of 
familiar  chemicals  or  biological 
materials. 

(ii)  Routine  renovation,  rehabilitation, 
or  revitalization  of  physical  facilities, 
including  the  acquisition  and 
installation  of  equipment,  where  such 
activity  is  limited  in  scope  and 
intensity. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore.  Form 
CSREES-1234.  "NEPA  Exclusions 
Form"  must  be  included  in  the  proposal 
indicating  whether  the  applicant  is  of 
the  opinion  that  the  proj^  falls  within 
one  or  more  of  the  categorical 
exclusions  and  the  reasons  therefor.  If  it 
is  the  applicant's  opinion  that  the 
proposed  project  falls  within  one  or 
more  of  the  categorical  exclusions,  the 
specific  exclusion(s)  must  be  identified, 
llie  information  submitted  shall  be 
identified  in  the  Table  of  Contents  as 
"NEPA  Considerations"  and  Form 
CSREES-1234  and  supporting 
documentation  shall  be  placed  after  the 
Form  CSREES-661,  "Application  for 
Funding,"  in  the  proposal. 

Even  though  a  pro)ect  may  fall  within 
one  or  more  of  the  categorical 
exclusions,  CSREES  may  determine  that 
an  Environmental  Assessment  or  an 
Environmental  Impact  Statement  is 
necessary  for  a  proposed  project  if 
substantial  controversy  on 
environmental  groimds  exists  at  if  other 
extraordinary  conditions  or 
circumstances  are  present  that  may 


cause  such  activity  to  have  a  significant 
environmental  effect 

How  to  Obtain  AppUcatiaii  Materials 

Copies  of  this  solicitation,  the 
Application  Kit,  and  the  Administrative 
Provisions  for  this  program  (7  CFR  part 
3401,  as  amended  (61  FR  27752,  May 
31. 1996))  may  be  obtained  by  writing 
to  the  address  or  calling  the  telephone 
number  which  follows:  Proposal 
Services  Unit:  Grants  Management 
Branch;  Office  of  Extramural  Programs; 
Cooperative  State  Research.  Education, 
and  Extension  Service;  U.S.  Department 
of  Agricxilture;  Room  303,  Aerospace 
Center.  STOP  2245;  1400  Independence 
Avenue.  SW;  Washington.  DC.  20250- 
2245;  Telephone:  (202)  401-5048. 

These  materials  may  also  be  requested 
via  Internet  by  sending  a  message  with 
your  name,  mailing  address  (not  e-mail) 
and  phone  number,  to  psb@reeusda.gov 
which  states  that  you  want  a  copy  of  the 
application  materials  for  the  Fiscal  Year 
1997  Rangeiand  Research  Grants 
Program.  The  materials  will  then  be 
mailed  to  you  (not  e-mailed)  as  quickly 
as  possible. 

What  to  Submit 

An  original  and  nine  copies  of  each 
proposal  must  be  submitted.  This 
number  of  copies  is  necessary  to  permit 
thorough,  objective  merit  evaluation  of 
all  proposals  received  before  funding 
decisions  are  made. 

Every  effort  should  be  made  to  oisure 
that  the  proposal  contains  all  pertinent 
information  when  submitted.  Prior  to 
mailing,  compare  your  proposal  with 
the  guidelines  contained  in  the 
Administrative  Provisions  which  govern 
the  Rangeiand  Research  Grants  Program, 
7  CFR  part  3401,  as  amended  (61  FR 
27752,  May  31, 1996).  Proposals 
submitted  by  organizations  other  than 
Federal  laboratories  shall  state  how  the 
50  percent  non-Federal  funding 
requirement  will  be  met. 

Each  copy  of  each  proposal  must 
include  a  Form  CSREES-661, 
"Application  for  Fimding."  Applicants 
should  note  that  one  copy  of  this  form, 
prefarably  the  original,  must  contain 
pen-and-ink  signatiires  of  the  principal 
investigatorfs)  and  the  authorized 
organizational  representative.  (Form 
CSREES-661  and  the  other  required 
forms  and  certifications  are  contained  in 
the  Application  Kit.) 

Grant  proposals  shall  be  limited  to  10 
pages  (single-spaced  and  typed  on  one 
side  of  the  page  only),  exclusive  of 
required  forms,  bibliography  and  vitae 
of  the  principal  investigatoils),  senior 
associate(s),  and  other  professional 
persooneL 


All  copies  of  each  proposal  shall  be 
mailed  in  one  package.  Please  make  sure 
that  each  copy  of  each  proposal  is 
stapled  securely  in  the  upper  left-hand 
comer.  DO  NOT  BIND. 

One  copy  of  each  proposal  not 
selected  for  funding  will  be  retained  for 
a  period  of  one  year.  The  remaining 
copies  will  be  destroyed. 

When  and  When  to  Submit 
AppUcatioBs  for  Funding 

To  be  considered  for  funding  during 
Fiscal  Year  1997,  proposals  must  be 
submitted  by  May  12. 1997. 

Proposals  submitted  through  the 
regular  mail  must  be  postmariced  by 
May  12. 1997,  and  should  be  sent  to  the 
following  address:  Proposal  Services 
Unit;  Grants  Management  Branch;  Office 
of  Extramural  Pro-ams;  Cooperative 
State  Research.  Education,  and 
Extension  Service;  US  Department  of 
Agriculture;  STOP  2245;  1400 
Independence  Avenue  SW.; 
Washington.  DC  20250-2245.  The 
telephone  number  is:  (202)  401-5048. 

Hand-delivered  proposals,  including 
those  submitted  through  an  express  mail 
or  a  courier  service,  must  be  received  at 
the  following  address  by  May  12. 1997: 
Proposal  Services  Unit;  Grants 
Management  Branch;  Office  of 
Extramural  Programs;  Cooperative  State 
Research.  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
Room  303,  Aerospace  Center;  901  D 
Street  SW.;  Washington.  DC  20024.  The 
telephone  number  is:  (202)  401-5048. 

SUPPLEMENTARY  INFORMATION:  The 
Rangeiand  Research  Grants  Program  is 
listed  in  the  Catalog  of  Federal  DomesQc 
Assistance  under  No.  10.200.  For 
reasons  set  forth  in  the  Final  Rule- 
related  Notice  to  7  CFR  part  3015. 
subpart  V  (48  FR  29115.  June  24. 1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  as 
amended  (44  U.S.C  3504(h)),  the 
collection  of  information  requirements 
contained  in  this  notice  have  been 
approved  under  OMB  Document  Nos. 
0524-0022  and  0524-0033. 

Done  at  Washington.  DC.  this  24th  day  of 
March  1997. 

BAKabfawoB. 

Administrator,  Cooperative  State  Research. 

Education,  and  Extension  Service. 

(FR  Doc  97-7864  FUed  3-27-97;  6:45  am) 
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Friday 

March  28,  1997 


Part  VI 


General  Services 
Administration 

Department  of  Defense 

National  Aeronautics  and 
Space  Administration 

FAR  Secretariat,  Federal  Acquisition 
Reguiation  Reissue;  Notice 
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GENERAL  SERVICES 
ADMMISTRATION 

DEPARTMENT  OF  DEFENSE 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMMISTRATION 

FAR  Secfvtartat;  Federal  Acquisition 
Regulation  Re(ss4je 

AQENCY:  General  Services 
Administration  (GSA),  Department  of 
Defense  (DOD).  and  National 
Aeronautics  and  Space  Administration 
(NASA). 

ACTION:  Correction  to  Notice  of  Reissue 
of  the  Federal  Acquisition  Regulations. 

This  notice  supersedes  the  previous 
reissue  information  published  in  the 
Federal  Register  at  69  FR  13259.  March 
19. 1997. 

TO:  All  Federal  Departments  and 

Agencies 
SUBJECT:  Procedure  for  Ordering  the 

1997  Edition  of  the  Federal 


Acquisition  Regulation  through  the 
Government  Printing  OfBce; 
CORRECTION 
The  Federal  Acquisition  Regulation 
(FAR)  1997  Reissue  will  be  distributed 
in  May  1997.  The  1990  edition  of  the 
FAR  will  then  be  obsolete.  A  reissue  is 
a  revised  basic  pubUcation,  i.e.,  a  new 
edition  with  Federal  Acquisition 
Circular  (FAC)  numbers  deleted  and 
p^es  renumbered. 

To  obtain  copies  of  the  reissue,  please 
have  your  printing  ofBce  prepare  a 
printing  and  binding  requisition, 
Standard  Form  1 ,  and  deliver  to  the 
Government  Printing  Office  (GPO)  by 
April  11, 1997.  On  your  requisition, 
state  Federal  Acquisition  Regulation, 
1997  Reissue,  in  two  volumes.  Your 
order  will  ride  GSA  Requisition  Number 
7-89025,  GPO  Jacket  Number  424-496. 
All  production  costs  will  be  pro-rated  to 
participating  Federal  departments  and 
agencies.  The  cost  is  approximately  $10 
per  set. 

To  maintain  an  up-to-date  FAR. 
subscribers  need  the  reissue  dociunoit 


and  the  FAC's  that  update  it.  To  obtain 
these  FAC's,  Federal  subscribers  should 
submit  a  separate  open  requisition 
annually  to  GPO  through  their  agency 
printing  offices.  The  cost  of  an  average 
FAC  is  75  cents  when  the  requisition 
rides  GSA's  requisition  for  this  material. 

Those  agencies  who  do  not  submit 
their  requirement  by  April  11, 1997, 
will  have  to  purchase  their  copies  firom 
the  Superintendent  of  Doomients  at  a 
significantly  increased  cost  per  copy. 
Remember,  the  FAR  is  a  valuable  tool 
for  contracting  personnel  and  many  of 
them  may  want  to  maintain  their  own 
copy.  Prijiting  offices  may  want  to  order 
extra  stock  to  accommodate  new 
employees  requests. 

If  you  have  any  questions,  please  call 
the  Superintendent  of  Documents 
Subscription  Desk  at  (202)  512-1806. 

Dated:  March  25, 1997. 
Edward  CLoab. 

Director.  Federal  Acquisition  Policy  Division. 
[FR  Doc.  97-7983  Filed  5-27-97;  8:45  am] 
■LUNQ  COM  I 


Friday 

Mlaffch  28,  1997 


Part  VII 

Environmental 
Protection  Agency 

40  CFR  Part  80 

Fuels  and  Fuel  Additives  Regulation: 
Reformulated  Gasoline  Covered  Areas 
Provision  Modification;  Proposed  Rule 
Transitional  and  General  Opt  Out 
Procedures  for  Phase  II  Reformulated 
Gasoline  Requirements;  Proposed  Rule 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

40CFRPwt80 
[FRL-6803-6] 

Regulation  of  Fuois  and  Fuel 
Addttivw:  ModHicalion  of  the  Coverad 
Araas  ProviakMi  for  Refonnulatsd 
Qaaoline 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


:  This  action  proposes  to 
modify  40  CFR  80.70(k)  of  the 
refomiulated  gasoline  (RFC)  regulations 
to  allow  states  to  opt  into  the  RFG 
program  for  any  area  classified  as  a 
marginal,  moderate,  serious  or  severe 
ozone  nonattainment  area  as  of 
November  15,  1990,  the  date  of  the 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990  (1990 
Amendments),  or  any  time  later.  This 
section  ciurently  provides  that  any  area 
classified  as  a  marginal,  moderate, 
serious  or  severe  ozone  nonattainment 
area  may  be  included  in  the  RFG 
program  on  petition  by  the  Governor  of 
the  State  in  which  the  area  is  located. 
Today's  action  will  expand  this 
provision  to  allow  states  to  opt  into  the 
RFG  program  for  areas  which  had  been 
previously  classified  as  marginal, 
moderate,  serious  or  severe  for  ozone, 
but  were  subsequently  redesignated  to 
attainment.  This  will  provide  states  an 
additional  effective  option  that  may  be 
used  to  avoid  the  air  quality  problems 
that  can  lead  to  a  violation  of  air  quaUty 
standards.  Allowing  states  to  opt  into 
the  RFG  program  for  these  previously 
classified  ozone  nonattainment  areas 
will  help  to  ensure  that  these  areas 
continue  to  achieve  and  maintain 
compliance  with  the  ozone  standard. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  by  April  28,  1997. 
AOOflESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate, 
if  possible)  to  Public  Docket  No.  A-96- 
30,  at  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency, 
Waterside  Mall,  Room  M-1500, 401  M 
Street,  S.W.,  Washington.  DC.  20460 
(telephone  202/260-7540,  fax  202/260- 
4400).  The  Agency  requests  that 
commenters  also  send  a  copy  of  any 
comments  to  Karen  Smith  at  the  address 
listed  in  the  FOR  FURTHER  RffORMATION 
CONTACT  section.  Documents  may  be 
inspected  at  the  Air  Docket  Section 
between  the  hours  of  8:00  a.m.  and  5:30 
p.m.,  Monday  through  Friday.  A 
reasonable  fiee  may  be  charged  for 
copying  docket  materials. 


FOR  FURTHER  MFORMATION  CONTACT: 
Karen  Smith,  Pohcy  Analyst,  Fuels  and 
Energy  Division,  US  EPA,  401  M  Street, 
S.W.  (6406J).  Washhigton.  D.C.  20460. 
(202)  233-9674. 

SUPPLEMENTARY  WFORMA-nON: 

Ragokted  Entities 

Entities  potentially  regulated  by  this 
action  are  those  which  produce,  import 
or  distribute  gasoline  for  sale  in  areas 
formerly  classified  as  marginal, 
moderate,  serious  or  severe  ozone 
nonattainment  areas  which  opt  into  the 
RFG  program,  and  retail  gasoline 
stations  located  in  those  areas. 
Regulated  categories  and  entities 
include: 


Category 

Examples  of 
regulatad  emwes 

Industry 

Refiners,  mpofters,  oxygen- 
ate Menders,  terminal  op- 
erators, distnbutors,  retail 
gasoline  stations. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  potentially 
regidated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  nol 
Usted  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
company  or  facility  may  potentially  be 
regulated  by  this  action,  you  should 
carefully  examine  the  applicabiUty 
criteria  of  Part  80.  Subpart  D,  of  title  40 
of  the  Code  of  Federal  Regulations.  If 
you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
hsted  in  the  preceding  FOR  FURTHER 
•IF0RMA710N  CONTACT  section. 

Availability  on  the  TTNBBS 

A  copy  of  this  action  is  available  on 
the  OAQPS  Technology  Transfer 
Network  Bulletin  Board  System 
(TTNBBS).  The  TTNBBS  can  be 
accessed  with  a  dial-in  phone  line  and 
a  high-speed  modem  (PH»  919-541- 
5742).  The  parity  of  your  modem  should 
be  set  to  none,  the  data  bits  to  8,  and 
the  stop  bits  to  1.  Either  a  1200.  2400, 
or  9600  baud  modem  should  be  used. 
When  first  signing  on,  the  user  will  be 
required  to  answer  some  basic 
informational  questions  for  registration 
purposes.  Alter  completing  the 
registration  process,  proceed  through 
the  following  series  of  menus: 

(M)    QMS 

(K)    Rulemaking  and  Reporting 

(3)    Fuels 

(9)    Reformulated  Gasoline 


A  list  of  ZIP  files  will  be  shown,  all 
of  which  are  related  to  the  reformulated 
gasoline  rulemaking  process.  Today's 
action  will  be  in  the  form  of  a  ZIP  file 
and  can  be  identified  by  the  following 
tide:  OPTINDFR.ZIP.  To  download  this 
file,  type  the  following  instructions  and 
transfer  according  to  the  appropriate 
software  on  your  computer 
<D>ownload,  <P>rotocol.  <E>xamine. 
<N>ew,  <L>i8t,  or  <H>elp  Selection  or 
<CR>  to  exit:  D  filename.zip 

You  will  be  given  a  Ust  of  transfer 
protocols  from  which  you  must  choose 
one  diat  matches  with  the  terminal 
software  on  your  own  computer.  The 
software  should  then  be  opened  and 
directed  to  receive  the  file  using  the 
same  protocol.  Programs  and 
instructions  for  de-archiving 
compressed  files  can  be  found  via 
<S>ystems  Utilities  from  the  top  menu, 
under  <A>rchiver8/de-archiver8.  Please 
note  that  due  to  differences  between  the 
software  used  to  develop  the  document 
and  the  software  into  which  the 
document  may  be  downloaded,  changes 
in  format,  page  length,  etc.  may  occur. 

The  remainder  of  this  preamble  is 
organized  into  the  following  sections: 

I.  Background 

n.  Modification  of  $  80.70(k) 

m.  Compliance  with  the  Regulatory 

Flexibility  Act 
rV.  Administrative  Designation 

V.  Paperwork  Reduction  Act 

VI.  Unfunded  Mandates  Act 
Vn.  Sututory  Authority 

I.  Background 

Section  107(d)  of  the  Clean  Air  Act. 
as  amended  in  1990  (the  Act),  requires 
states  to  identify  all  areas  that  do  not 
meet  the  national  ambient  air  quality 
standards  (NAAQS)  for  ozone,  and 
directs  EPA  to  designate  these  areas  as 
ozone  nonattainment  areas.  Section  181 
of  the  Act  requires  EPA  to  classify  each 
area  designated  as  an  ozone 
nonattaiiunent  area  pursuant  to  section 
107(d)  as  a  marginal,  moderate,  serious, 
severe  or  extreme  area,  based  on  the 
design  value  for  the  area.  Using  this 
section  181  scheme,  EPA  classified  all 
areas  that  were  designated  as  in 
nonattainment  for  ozone  at  the  time  of 
the  enactment  of  the  1990  Amendments, 
except  for  certain  "nonclassifiable" 
areas.'  56  FR  56694  (November  6,  1991). 


'  "NonclassifUble"  ai«as  include:  "traiuitional" 
r«*a.  deftned  in  section  18SA  of  the  Act  as  areu 
which  were  designated  as  ozone  nonattainment 
areas  as  of  the  date  of  enactment  of  the  1900 
Amendments,  but  which  had  not  violated  the 
primary  NAAQS  for  ozone  over  the  3-year  period 
from  1987-1989:  "submarginal"  areas,  defmed  by 
EPA  as  those  areas  which  had  violated  the  ozone 
NAAQS  during  the  period  1987-1989.  but  bad 
design  values  less  than  the  lower  limit  for  marginal 
areas  due  to  an  adjustment  tor  '"iwing  data  whan 


Areas  that  were  designated  as  in 
attainment  for  ozone  as  of  the  date  of 
the  1990  Amendments  were  categorized 
as  "undassifiable/attainment." 

Section  211(k)(5)  of  the  Act  prohibits 
the  sale  or  dispensing  by  any  person  of 
conventional  gasoline  tp  ultimate 
consumers  in  any  RFG  covered  area. 
Section  211(k)(6)  of  the  Act.  as  amended 
in  1990.  provides  that,  upon  the 
appUcation  of  the  Governor  of  a  State, 
the  Administrator  shall  apply  the 
prohibition  contained  in  section 
211  (k)(5)  in  any  area  in  the  State 
classified  imder  Section  181  of  the  Act 
as  a  marginal,  moderate,  serious  or 
severe  2  area  (the  "opt-in"  provision).  In 
any  such  case,  the  Administrator  must 
estabUsh  an  appropriate  effective  date 
for  such  prohibition  that  is  not  later 
than  1  year  after  such  appUcation  is 
received,  and  pubUsh  the  application 
and  effective  date  in  the  Fedovl 
Register. 

m  accordance  with  section  211(k)(6) 
of  the  Act.  EPA  promulgated  §  80.70(k) 
at  40  CFR  part  80.  which  provides  that 
any  area  classified  under  40  CFR  part 
81.  subpart  C,  as  a  marginal,  moderate, 
serious  or  severe  ozone  nonattainment 
area  may  be  included  as  a  RFG  covered 
area  on  petition  of  the  Governor  of  the 
State  in  which  the  area  is  located. 

n.  Modification  of  §  80.70(k) 

The  modification  proposed  today 
reviaes  the  opt-in  provision  of  §  80.70(k) 
to  apply  it  to  areas  classified  as 
maiginal.  moderate,  serious  or  severe 
ozone  nonattainment  areas  as  of 
November  15. 1990.  the  date  the  1990 
Amendments  were  enacted,  or  any  time 
later.  This  proposed  action  will  allow 
states  to  opt  into  the  RFG  program  for 
areas  which  previously  had  been 
classified  as  marginal,  moderate,  serious 
or  severe  ozone  nonattainment  areas, 
but  which  have  been  redesignated  to 
attainment  This  will  providbB  additional 
flexibihty  to  the  states  to  ensure 
continueid  compliance  with  the  NAAQS 
for  ozone.  States  with  such  redesignated 
areas  will  have  the  flexibility  to  include 
the  RFG  program  in  their  maintenance 
plans  or  use  RFG  as  a  contingency 
measure  for  these  areas. 

This  action  is  consistent  with  the  text 
of  section  211(k)(6).  which  states  that 
areas  "classified  under  subpart  2  of  Part 
D  of  title  I  as  marginal,  moderate. 


nilrulatlng  axpactad  axceedancea;  and 
"incampiala/iio  data"  araaa.  dafioiad  by  EPA  as 
araat  that  ware  daaignatad  inmattainment  areas 
prior  to  wnartmiint  of  the  1990  Aznendmenu,  but  at 
tba  time  of  enactment  did  not  have  sufBcient  air 
quality  monitoring  data  to  detannina  wiMtfaar  they 
ware  or  were  not  violating  the  NAAQS. 

'The  Los  Angelas  area  is  the  only  area  daaaifiad 
as  extreme  tor  oxone.  and  it  is  a  mandatory  RFG 
covered  area  under  the  Act 


serious,  or  severe"  for  ozone  can  opt 
into  the  RFG  prttgram  upon  the 
application  of  the  governor  of  a  state, 
liiis  provision  does  not  expressly  limit 
the  state's  opt-in  abihty  to  areas 
currently  classified  as  marginal, 
moderate,  serious  or  severe  ozone 
nonattainment  areas.  It  is  reasonable 
and  appropriate  to  allow  areas  classified 
as  marginal,  moderate  serious,  or  severe 
for  ozone  as  of  the  date  of  the  enactment 
of  the  1990  Amendments,  or  any  time 
later,  to  opt  into  the  RFG  program,  in 
light  of  the  plain  language  of  section 
211(k)(6)  and  the  intent  of  Congress  in 
enacting  it. 

The  Conference  Report  to  the  1990 
Amendments,  as  passed,  states  that  the 
opt-in  provision  "clearly  allows  any 
nonattainment  area  which  wants  to  opt- 
in  to  the  reformulated  gasoline  programs 
to  do  so.  They  should  be  afforded  every 
oppoitimity,  and  at  the  earUest  possible 
date,  to  opt-in  to  the  program  st^ject  to 
approval  by  EPA."  (Ul  at  1024.) 
Although  section  211(k)(6)  allows  states 
to  opt  into  the  RFG  program  only  for 
nonattaiiunent  areas  classified  as 
marginal,  moderate,  serious  or  severe. 
Congress  clearly  intended  this  provision 
to  provide  states  an  oppotttmity  to  opt 
into  the  RFG  program  for  these 
nonattainment  areas  if  the  state 
determines  it  is  an  appropriate  means  of 
achieving  and  maintaining  the  NAAQS 
for  ozone.  Today's  action  furthers  this 
Congressional  goal  by  ensuring  that 
areas  previously  classified  as  marginal, 
moderate,  serious  or  severe 
nonattainment  areas,  which  have  been 
redesignated  to  attainment,  have  the 
flexibility  to  participate  in  the  RFG 
program.  Many  of  these  areas  have 
ozone  levels  which  are  relatively  close 
to  the  NAAQS,  and  are  concerned  about 
experiencing  violations  in  the  future, 
although  currently  in  attainment  This 
will  provide  states  an  additional 
effective  option  that  may  be  used  to 
avoid  the  air  quality  prc^lems  that  can 
lead  to  redesignation  as  a  nonattainment 
area.  Allowing  states  to  opt  into  the  RFG 
program  for  these  previoiisly  classified 
ozone  nonattaiiunent  areas  will  help  to 
enstire  that  these  areas  continue  to 
achieve  and  mnintaiTi  compliance  with 
the  ozone  NAAQS.  States  who  have 
former  nonattainment  areas  that  become 
eligible  for  participation  in  the  RFG 
program  under  this  proposed  rule 
should  be  cognizant  of  the  &ct  that  the 
current  RFG  opt-out  procedures  end 
December  31. 1997.  "The  Agency  is 
considering  proposing  opt-out 
procedures  for  the  transitional  period  to 
Phase  n  of  RFG,  that  will  require 
voltmtaiy  states  to  remain  in  the 
program  for  a  period  of  time 


substantially  longer  than  the  current  90 
day  opt-out  procedures.  The  agency 
reserves  its  discretion  to  set  an  effective 
date  of  up  to  one  year  from  the  receipt 
of  an  appUcation  to  opt-into  the  RFG 
program  if  supply  or  other  concerns 
exist,  and  may,  extend  the  effective  date 
for  two  additional  one-year  periods 
consistent  with  Section  211(k)(6)(b). 

EPA  requests  comment  on  whether  a 
minimum  lead-time  of  up  to  one  year 
should  be  used  in  setting  the  effective 
date  and  whether  this  should  apply  to 
former  non-attainment  areas  that  opt-in 
and/or  areas  that  are  classified  as  non- 
attainment  when  they  opt^in. 

One  idea  stiggested  by  an  outside 
party  was  that  EPA  sho\ild  require  that 
the  Governor  consider  the  costs  of  other 
programs  in  mwking  the  determination 
to  adopt  RFG.  EPA  requests  comment  cm 
the  approach,  including  whether  EPA 
would  have  authority  to  impose  such  a 
requirement  and  whether  it  would  be 
appropriate  to  do  so.  If  EPA  determinies 
the  legal  authority  exists  for  siich  a 
requirement  and  that  it  would  be 
^propriate.  it  may  be  considered  for 
adoption  in  the  final  rulemaking. 

Today's  action  is  consistent  with 
EPA's  interpretation  of  the  opt-in 
provisi(Hi  of  section  211(kK6)  as 
expressed  in  the  preamble  to  the  final 
rule  establishing  RFG  and  anti-diunping 
standards.  See  59  FR  7808-7809  (April 
16. 1994).  Comments  received  on  the 
rule  included  requests  that  certain  areas 
categorized  as  imclassifiable/attainment 
areas,  i.e.,  areas  that  were  designated  as 
in  attainment  for  ozone  as  of  the  date  of 
the  1990  Amendments,  be  allowed  to 
opt  into  the  RFG  program.  In  response 
to  these  requests.  EPA  stated:  "Because 
of  statutory  limitations,  attainment  areas 
will  not  be  allowed  to  opt-in  to  the  RFG 
program.*  *  *"  59  FR  7808.  While  this 
language  indicates  that  imclassifiable/ 
attainment  areas  are  precluded  fiom 
opting  into  the  RFG  program,  it  does  not 
addrns  the  areas  covered  by  this  nde; 
i.e.,  areas  previously  designated  as  in 
nonattainment  for  ozone  which  have 
been  redesignated  to  attainment. 
Today's  proposed  rule,  therefore, 
addresses  a  sub-category  of  areas  that 
EPA  has  not  previously  considered. 
EPA's  interpretation  of  section  211(k)(6) 
as  it  appUes  to  such  areas  is  compatible 
with  EPA's  interpretation  of  this 
provision  as  it  appUes  to  current 
nonattainment  areas.  Since  section 
211(k)(6)  allows  states  to  opt  into  the 
RFG  program  only  for  nonattainment 
areas  classified  as  marginal,  moderate, 
serious  or  severe,  this  action  extends  the 
application  of  secticm  211(k)(6)  only  to 
redesignated  areas  which  had  been 
classified  as  marginal,  moderate,  serious 
or  severe. 
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Any  area  that  opts  into  the  RFC 
program  under  §80.70(k),  whether 
currently  or  previously  classified  as 
mai^ginal,  moderate,  serious  or  severe  for 
ozone  will  be  subject  to  all  rules 
promulgated  by  the  Agency  for  opting 
out  of  the  RFC  program. 

m.  Compliance  with  the  Regulatory 
Flexibility  Act 

For  the  following  reasons,  the  Agency 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  that  a  regidatory  flexibility  analysis 
is  not  necessary.  In  promulgating  the 
RFG  and  anti -dumping  regulations,  the 
Agency  analyzed  the  impact  of  the 
regulations  on  small  businesses.  The 
A^cy  concluded  that  the  regulations 
may  possibly  have  some  economic  effect 
on  a  substantial  number  of  small 
refiners,  but  that  the  regiilations  may 
not  significantly  affisct  other  small 
entities,  such  as  gasoline  blenders, 
terminal  operators,  service  stations  and 
ethanol  blenders.  See  59  PR  7810-7811 
(February  16, 1994).  As  stated  in  the 
preamble  to  the  final  RFG/anti-dumping 
rule,  exempting  small  refiners  from  the 
RFG  regulations  would  result  in  the 
failure  of  meeting  CAA  standards.  59  FR 
7810.  However,  since  most  small 
refiners  are  located  in  the  mountain 
states  or  in  California,  which  has  its 
own  RFG  program,  the  vast  majority  of 
small  refiners  are  unaffected  by  the 
federal  RFG  requirements  (although  all 
refiners  of  conventional  gasoline  are 
subject  to  the  anti-dumping 
requirements).  Moreover,  all  businesses, 
large  and  small,  maintain  the  option  to 
produce  conventional  gasoline  to  be 
sold  in  areas  not  obligated  by  the  Act  to 
receive  RFG  or  those  areas  which  have 
not  chosen  to  opt  into  the  RFG  program. 
A  complete  analysis  of  the  effect  of  the 
RFG/anti-dumping  regulations  on  small 
businesses  is  containml  in  the 
Regulatory  Flexibility  Analysis  which 
was  prepared  for  the  RFG  and  anti- 
dumping rulemaking,  and  can  be  found 
in  the  docket  for  that  rulemaking.  The 
docket  number  is:  EPA  Air  Docket  A- 
92-12. 

Today's  proposed  rule  will  affect  only 
those  refiners,  importers  or  blenders  of 
gasoline  that  choose  to  produce  or 
import  RFG  for  sale  in  areas  which  opt 
into  the  RFG  program  as  a  result  of  this 
action,  and  gasoline  distributors  and 
retail  stations  in  those  areas.  As 
discussed  above,  EPA  determined  that, 
because  of  their  location,  the  vast 
majority  of  small  refiners  would  be 
unaffected  by  the  RFG  requirements.  For 
the  same  reascxi.  most  small  refiners 
will  be  unaffected  by  today's  action. 
Other  small  entities,  such  as  gasoline 


distributors  and  retail  stations,  located 
in  areas  which  may  become  covered 
areas  as  a  result  of  today's  action,  will 
be  subject  to  the  same  requirements  as 
those  small  entities  which  are  located  in 
current  RFG  covered  areas.  The  Agency 
did  not  find  the  RFG  regulations  to 
significantly  affect  these  entities.  Since 
this  action  does  not  mandate  any  area  to 
be  included  in  the  federal  RFG  program, 
but  rather  allows  states  the  discretion  to 
opt  into  the  RFG  program  for  certain 
areas,  an  estimate  of  the  number  of 
small  entities  which  may  ultimately  be 
affected  by  this  rule  is  unavailable. 

IV.  Administrative  Designation 

Pursuant  to  Executive  Order  12866, 
(58  FR  51735  (October  4,  1993))  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment.  pubUc  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities. 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  lean  programs  or  the  rights  and 
obUgations  of  recipients  thereof;  or 

(4j  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  has  notified  EPA 
that  it  considers  this  a  significant 
regulatory  action  within  the  meaning  of 
the  Executive  Order.  EPA  has  submitted 
this  action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  dociunented 
in  the  pubbc  record. 

V.  Paperwork  Reduction  Act 

This  action  does  not  add  any  new 
requirements  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq  The  Office  of  Management 
and  Budget  (OMB)  has  approved  the 
infcMmation  collection  requirements 
contained  in  the  final  FRG/anti- 
dumping  and  has  assigned  OMB  control 
number  2060-0277  (JS'A  ICR  NO. 
1951.03) 

Burden  means  the  total  time,  effort . 
or  financial  resources  expended  by  the 
persopns  to  generate,  maintain,  retain. 


or  disclose  or  provide  information  to  or 
for  a  Federal  Agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verfying 
information,  processing  and  maintaing 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  appUcable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

VI.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  resuh  in  expenditures  by  State, 
local,  and  tribal  governments,  in  the 
aggregate;  or  by  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
govenmients  that  may  be  significantly 
or  uniquely  impacted  by  this  rule. 

EPA  has  determined  that  the  action 
taken  today  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  SlOO  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector. 
TTierefore,  the  requirements  of  the 
Unfunded  Mandates  Act  do  not  apply  to 
this  action. 

Vn.  statutory  Authority 

The  statutory  authority  for  the  action 
proposed  today  is  granted  to  EPA  by 
sections  211(c)  and  (k)  and  301  of  the 
Clean  Air  Act,  as  amended,  42  U.S.C. 
7414.  7545(c)  and  (k).  and  7601. 

List  of  Subiects  in  40  CFR  Part  BO 

Environmental  protection.  Air 
pollution  control.  Fuel  additives. 
Gasoline,  Motor  vehicle  pollution. 


Dated:  March  21, 1997 
Carol  M.  Browner, 

Administrator. 

40  CFR  part  80  is  amended  as  follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Autfaorit]r:  Sections  114,  211  and  301(a)  of 
the  Clean  Air  Act  as  amended  (42  U.S.C. 
7414,  7S45.  and  7601(a)J. 

2.  Section  80.70  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 

180.70    Covarsd 


(k)  Any  other  area  currently  or 
previously  classified  under  40  CFR  part 
81,  subpart  C  as  a  marginal,  moderate, 
serious,  or  severe  ozone  nonattainment 
area  as  of  November  15, 1990,  or  any 
time  later,  may  be  included  on  petition 
of  the  governor  of  the  state  in  which  the 
area  is  located. 
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AGENCY 

40  CFR  Part  80 
[FRL-6803-6] 

TransWofuil  and  General  Opt  Out 
Proc«dures  for  Ptiaae  II  Reformulated 
Gaaollna  Requirementa 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTXM:  Notice  of  proposed  rule  malring 

summary:  In  this  docimient  EPA  is 
proposing  to  change  the  regulations  for 
states  to  opt-out  of  the  federal 
reformulated  gasoline  (RFG)  program  for 
areas  where  a  state  had  previously 
voluntarily  opted  into  the  program. 
Under  this  proposal,  if  a  state  has  not 
submitted  an  opt-out  petition  to  EPA  by 
December  31, 1997,  it  must  participate 
in  Phase  n  RFG  until  December  31, 
2003.  The  Agency  believes  this 
proposed  process  is  necessary  to  ensure 
a  smooth  transition  between  the  two 
phases  of  the  reformulated  gasoline 
program. 

The  Agency  is  also  proposing,  that 
effective  January  1,  2004,  the  current 
opt-out  procedures,  which  provide  that 
EPA-approved  opt-out  petitions  become 
effective  90  days  from  approval,  become 
effiactive  again. 

In  addition,  this  proposed  rule  would 
require  that  states  decide  and  submit  to 


EPA  a  complete  opt-out  petition  by 
December  31, 1997.  if  they  want  an  opt- 
in  area  to  continue  to  participate  in 
Phase  I  of  the  RFG  program  up  to 
December  31, 1999,  but  do  not  wish  to 
participate  in  Phase  n  of  the  program. 

This  action  does  not  affect  the 
poUcies  for  opting  in  to  the  RFG 
program.  In  a  separate  action  EPA  is 
publishing  a  notice  of  proposed 
rulemaking,  simultaneous  with  this 
proposal,  which  would  permit  former 
ozone  nonattainment  areas  to  opt  into 
the  federal  reformulated  gasoline 
program.  EPA  has  not  made  a  final 
determination  on  the  policy  for 
attainment  area  RFG  implementation. 
DATES:  The  Agency  will  hold  a  public 
hearing  on  this  proposal  if  one  is 
requested  by  April  4,  1997.  If  a  public 
hearing  is  held,  it  will  take  place  on 
April  18, 1997. 

If  a  public  hearing  is  held  on  this 
prop<»al,  comments  must  be  received 
by  May  19.  1997.  If  a  hearing  is  not 
held,  comments  must  be  receved  by 
April  28, 1997.  Please  direct  all 
correspondence  to  the  address  shown 
below. 

To  request  a  hearing,  or  to  find  out  if 
and  where  a  hearing  is  held,  please  call 
Christine  Hawk  at  (202)  233-9000. 
ADDRESSES:  Comments  should  be 
submitted  (in  dupUcate,  if  possible)  to 
Air  Docket  Section,  Mail  Code  6102, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460.  A  copy  should  also  be  sent  to 
Ms.  Christine  Hawk  at  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  and  Radiation,  401  M 
Street.  SW  (6406J),  Washington,  DC 
20460. 

Materials  relevant  to  this  notice  have 
been  placed  in  Docket  A-94-68.  The 
docket  is  located  at  the  Air  Docket 
Section.  Mail  Code  6102,  U.S. 
Environmoital  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460.  in 
room  M-ISOO  Waterside  Mall. 
Doctmients  may  be  inspected  fit>m  8:00 
a.m.  to  5:30  p.m.  A  reasonable  fee  may 
be  charged  for  copying  docket  material. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Christine  Hawk  or  Diane  Turchetta  at 
U.S.  Environmental  Protection  Agency 
Office  of  Air  and  Radiation,  401  M 
Street,  SW  (6406J),  Washington,  DC 
20460.  (202)  233-9000. 
SUPPLEMBITARV  INFORMATION:  A  copy  of 
this  action  is  available  on  the  OAQPS 
Technology  Transfer  Network  Bulletin 
Board  System  (TTNBBS)  and  on  the 
Office  of  Mobile  Sources'  World  Wide 
Web  dte.  http://www.epa.gov/ 
OMSWWW.  The  TTNBBS  can  be 
accessed  with  a  dial-in  phone  line  and 
a  high-speed  modem  (PH*  919-541- 


5742).  The  parity  of  your  modem  should 

be  set  to  none,  the  data  bits  to  6.  and 

the  stop  bits  to  1.  Either  a  1200.  2400, 

or  9600  baud  modem  should  be  used. 

When  first  signing  on,  the  user  will  be 

required  to  answer  some  basic 

informational  questions  for  registration 

purposes.  After  completing  the 

registration  process,  proceed  through 

the  following  series  of  menus: 

(M)    OMS 

(K)    Rulemaking  and  Reporting 

(3)    FueU 

(9)    Reformulated  gasoline 

A  list  of  ZIP  files  will  be  shown,  all 
of  which  are  related  to  the  reformulated 
gasoline  rulemaking  process.  Today's 
action  will  be  in  the  form  of  a  ZIP  file 
and  can  be  identified  by  the  following 
title:  OPTOUT.ZIP.  To  download  this 
file,  type  the  instructions  below  and 
transfer  according  to  the  appropriate 
software  on  your  computer 

<D>ownloiBd,  <P>rotocol,  <£>xaniine, 
<N>ew,  <L>ist,  or  <H>elp  Selection  or 
<CR>  to  exit:  D  fUename.zip 

You  will  be  given  a  Ust  of  transfer 
protocols  from  which  you  must  choose 
one  that  matches  with  the  terminal 
software  on  your  own  computer.  The 
software  should  then  be  opened  and 
directed  to  receive  the  file  using  the 
same  protocol.  Programs  and 
instructions  for  de-archiving 
compressed  files  can  be  found  via 
<S>ystems  Utihties  from  the  top  menu, 
under  <A>rchivers/de-archivers.  Please 
note  that  due  to  differences  between  the 
software  used  to  develop  the  doctmient 
and  the  software  into  which  the 
dociunent  may  be  downloaded,  changes 
in  format,  page  length,  etc.  may  occtir. 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  which  produce,  supply 
or  distribute  motor  gasoline.  Regulated 
categories  and  entities  include: 


Category 

Examples  of  regu- 
lated enlilies 

Industry 

State  govammsnts  .... 

Petroleum  refners, 
motor  gBsobne  dn- 

ers. 
Stale  depwtments  of 

taction. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  Usts 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  die  table  could  also  be 
regulated.  To  determine  %vhether  your 
business  is  regulated  by  this  action,  you 
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should  carefully  examine  the  list  of 
areas  covered  by  the  reformulated 
gasoline  program  in  §  80.70  of  title  40  of 
the  Code  of  Federal  Regulaticms.  If  you 
have  questions  regarding  the 
appUoibility  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
MFORMATXM  OOMTACT  section. 

Extended  Summary 

Based  upon  EPA  and  industry 
concerns  regarding  smooth 
implementation  of  Phase  II  of  the  REG 
program  and  pubhc  comments  that  were 
soUdted  in  the  Notice  of  Proposed 
Rulemaking  [60  FR  31269)  published 
June  14. 1995.  EPA  is  proposing  the 
fbUo%«ring  changes  to  the  existing  opt- 
out  rule,  which  provides  criteria  and 
genera]  procedures  for  states  to  opt-out 
of  the  RFC  program  through  December 
31, 1997.  61  FR  35673  (July  8,  1996). 

This  notice  applies  to  areas  where  the 
state  voluntarily  opted  into  the  program 
and  subsequently  decides  to  withdraw 
from  the  reformulated  gasoline  program, 
an  acti(m  refaned  to  as  "opt-out."  This 
proposed  rule  provides  the  Agency's 
rules  concerning  criteria  and  procedures 
for  states  to  opt-out  certain  areas  from 
the  RFC  program  after  December  31, 
1997.  This  proposal  would  not  change 
the  process  a  state  must  follow  to 
petition  for  removal  from  the  program  or 
the  criteha  used  by  EPA  to  evaluate  a 
request.  This  proposal  does  change  the 
time  period  before  the  opt-out  becomes 
efiiactive  for  opt-out  petitions  received 
from  January  1.  1998.  through  December 
31,  2003.  This  period  includes  the  firat 
four  years  of  Phase  D  (January  1,  2000, 
to  December  31,  2003).  The  proposal 
also  miiintnirm  the  requirements  that  the 
governor,  or  the  governor's  authorized 
representative,  submit  an  opt-out 
petition. 

This  proposal  specifies  that  for  all 
opt-out  {wtitions  received  as  of 
December  31, 1997,  the  existing 
procedures  will  apply  and  that  the 
effective  date  that  an  area  will  be 
removed  from  the  list  of  covered  areas 
defined  in  40  CFR  §  80.70  %vill  be  90 
day*  (or  more  at  a  state's  request]  from 
the  date  of  EPA's  letter  of  notification  to 
the  Governor  of  the  requesting  state  or 
from  the  efiiactive  date  of  an  agency 
approval  of  a  revision  to  the  State 
Implementation  Plan  (SIP)  where 
applicable.  States  which  have  opted  in 
to  the  RFC  program  that  do  not  submit 
a  completed  opt-out  request  by 
December  31. 1997  and  subsequently 
submit  an  opt-out  request  before  January 
1,  2(X>4,  will  be  required  to  participate 
in  the  fsderal  RFC  program,  including 
Phaae  D  of  the  program,  until  December 
31,  2003.  The  opt-out  request  will  be 


efiiactive  January  1,  2004  or  90  days 
from  the  Agency  written  notification  to 
the  State  approving  the  opt-out  petition, 
whichever  date  is  later.  Today's 
proposed  requirements  will  also  cover 
those  areas  opting  into  the  RFC  program 
subsequent  to  December  31, 1997.  (i.e. 
areas  opting-in  during  the  transiticmal 
period  must  remain  in  the  program  at 
least  imtil  December  31,  2003).  The  opt- 
out  procedures  would  revert  back  to  the 
exiting  rule  (90  day  requirements)  as  of 
January  1,  2004. 

Today's  proposal  will  help  provide 
certainty  to  the  industry  as  it  makes 
decisions  that  are  likely  to  affect  the 
supply  and  cost  of  reformulated 
gasoline,  which  in  turn  could  affiact  the 
cost-effectiv«iess  of  Phase  II  RFC. 
Additionally,  the  proposal  maintains 
the  fiexibihty  that  states  have  in  air 
quaUty  planning  to  the  degree  possible 
and  practicable. 

1.  EPA's  Proposal  for  Opt-out  Petitions 
Received  January  1, 1908  Through 
December  31,  2003;  and  After  December 
31,  2003 

A.  Background 

The  Caderal  reformulated  gasoline 
(RFC)  program  is  designed  to  reduce 
ozone  levels  and  air  toxics  in  areas  of 
the  country  that  are  required  to  or 
volunteer  to  adopt  the  program. 
Reformulated  gasoline  reduces  vehicle 
emissions  of  the  ozone  precursors, 
specifically  volatile  organic  compoimds 
(VOC).  through  fuel  reformulation. 
Reformulated  gasoline  also  achieves  a 
significant  reduction  in  air  toxics.  In 
Phase  n  of  the  program  nitrogen  oxides 
(NOx).  another  precursor  of  ozone,  are 
also  reduced.  The  1990  Amendments  to 
the  Clean  Air  Act  require  reformulated 
gasoline  in  the  nine  largest  cities  with 
the  highest  levels  of  ozone.  ■  In  section 
211(k)(6).  Congress  provided  the 
opportunity  for  states  to  opt-in  to  the 
RFC  program  for  other  ozone 
nonattainment  areas. 

EPA  issued  final  rules  establishing 
requirements  for  reformulated  gasoline 
on  December  15,  1993.  59  FR  7716 
(February  16. 1994).  During  the 
development  of  the  RFC  rule,  a  number 
of  states  inquired  as  to  whether  they 
would  be  permitted  to  opt-out  of  the 


'  EPA  rwingnli—  that  than  »n  currantty  ten  vm* 
raquirad  to  um  Fadaral  Rafonnulatad  Gaaolina  and 
that  tbaaa  araa*  cvrrantly  do  not  hava  aa  opt-out 
optioo.  Tboia  araas  an:  Lot  An^laa — Anaheim — 
Rivatsida.  CA.  San  Diago  County.  CA:  Haitiord — 
New  Britain — Middleto%<rTi — ^4•w  Haven — 
Maridao— Watarfaury.  CT:  Ntew  Yori— Northani 
New  Hnay — Long  Uland — Connecticut  area; 
Ptiiladelphia— Wilnvington — Trenton — Cecil 
County,  MD;  Chicago— Gary — Lake  County,  IL — 
Indiana— Wlaconain  area;  Bahimore,  MD; 
Houjtoo — GalveMon — Brazoria.  TX;  Milwantraa 
Racine.  WI;  Seciamento,  CA. 


RFC  program  at  a  future  date,  or  opt-out 
of  certain  of  the  requirements.  This  was 
based  on  their  concern  that  the  air 
quahty  benefits  of  RFC,  given  their 
specific  needs,  might  not  warrant  the 
cost  of  the  program,  specifically 
focusing  on  the  more  stringent 
standards  in  Phase  n  of  the  program 
(starting  in  the  year  2000).  States  with 
that  concern  wished  to  retain  the 
fiexibihty  to  opt-out  of  the  program. 
Other  states  indicated  they  viewed  RFC 
as  an  interim  strategy  to  help  bring  their 
nonattainment  areas  into  attainment 
sooner  than  would  otherwise  be  the 
case. 

The  regulation  issued  on  December 
15. 1993,  did  not  include  procedures  for 
opting-out  of  the  RFC  program  because 
EPA  had  not  proposed  and  was  not 
ready  to  adopt  such  procedures.  Since 
then,  the  Agency  has  adopted  general 
procedures  for  future  opt-outs.  61  FR 
35673  (July  8. 1996).  These  procedures 
apply  to  opt-out  petitions  received 
through  December  31,  1997.  Today's 
prop<wal  provides  new  procedures  for 
opt-out  petitions  received  between 
January  1.  1998,  through  December  31, 
2003.  The  existing  procedures  in  place 
today  will  take  effect  again  beginning 
January  1,  2004. 

In  the  proposal  to  the  previous  opt- 
out  rulemaldng,  EPA  outlined  its 
rationale  for  determining  that  it  is 
appropriate  to  interpret  section  211(k) 
as  authorizing  states  to  opt-out  of  the 
program.  60  FR  31269  Qune  14.  1995). 
EPA  concluded  that  any  conditions  on 
opting  out  should  be  focused  on 
achieving  a  reasonable  transition  out  of 
the  program.  There  were  two  primary 
areas  of  concern  to  the  Agency.  The  first 
was  coordination  of  air  quaUty 
planning.  The  second  involved 
appropriate  lead  time  for  industry  to 
transition  out  of  the  program. 

Today's  proposal  addresses  this  lead 
time  concern  by  changing  the 
conditions  for  opting  out  diuing  the 
period  from  January  1, 1998,  to 
December  31,  2003.  Before  the  effective 
date  for  Phase  n  RFC  (January  1.  2t)00) 
approaches,  industry  must  make 
investments  decisions  based  in  p>art  on 
anticipated  demand  for  RFC.  Small, 
unanticipated  changes  in  demand, 
whether  due  to  market  forces  or 
changing  regulatory  requirements,  can 
make  cost  recovery  of  investment 
difficult,  and  cause  gasoline  prices  to 
rise  or  fall.  Higher  gasoline  costs  caused 
by  regulatory  uncertainty  would 
diminish  the  benefits  and  cost- 
effectiveness  of  EPA's  RFC  program. 
Thus.  EPA  beheves  it  must  consider 
these  special  circiunstances  which  affect 
industry  directly  and  (X)nsumere 
indirectly  and  propose  appropriate 
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changes  to  the  opt-out  procedures. 
Therefore,  EPA  today  is  proposing  that 
states  must  decide  by  a  certain  date 
(December  31, 1997)  if  they  intend  for 
opt-in  areas  to  participate  in  Phase  I 
RFC  up  to  December  31. 1999,  and/or  to 
participate  in  Phase  D  RFC,  which 
begins  on  January  1,  2000.  If  a  state  has 
not  submitted  an  opt-out  petition  by 
December  31, 1997,  it  must  continue  to 
participate  in  Phase  I  RFC  through 
December  31. 1999,  and  {>articipate  in 
Phase  n  RFC  until  December  31,  2003. 

B.  Statutory  Authority 

The  statutory  authority  for  the  action 
in  this  rule  is  granted  to  EPA  by  section 
211(c)  and  (k)  and  section  301(a)  of  the 
Clean  Air  Act  as  amended.  42  U.S.C. 
7545  (c)  and  (k)  and  7601(a).  For  a  more 
complete  discussion  of  statutory 
authority,  see  the  proposal  for  general 
rules  establishing  criteria  and 
procediiies  for  states  to  opt-out  of  the 
RFC  program.  60  FR  31271  (June  14, 
1995). 

As  discussed  there,  EPA  beUeves  it  is 
appropriate  to  interpret  section  211(k) 
as  authorizing  states  to  opt-out  of  the 
RFC  program,  provided  that  a  process  is 
estabUshed  for  a  reasonable  transition 
out  of  the  program.  EPA  believes 
allowing  states  to  opt-out  is  consistent 
with  the  Act's  recognition  that  states 
have  the  primary  responsibiUty  to 
develop  a  mix  of  appropriate  control 
strategies  needed  to  reach  attainment 
with  the  NAAQS.  Civen  this  deference 
to  state  decision  making,  it  follows  that 
the  conditions  on  opting  out  should  be 
geared  towards  achieving  a  reasonable 
transition  out  of  the  RFC  program,  as 
compared  to  requiring  a  state  to  justify 
its  decision. 

EPA  has  identified  two  principal 
areas  of  concern  in  this  regard.  The  first 
involves  coordination  of  air  quahty 
planning.  The  second  involves 
appropriate  lead  time  for  industry  to 
transition  out  of  the  program.  Today's 
proposal  addresses  the  latter  concern. 
EPA's  authority  allows  it  the  discretion 
to  authorize  opt-outs  in  a  way  that 
balances  the  interests  of  the  parties 
affected  by  the  regulations.  'The  rule 
establishing  opt-out  criteria  and 
procedures  placed  only  limited 
conditions  on  the  states,  focusing  on  the 
information  that  must  be  submitted 
before  EPA  may  approve  an  opt-out 
request.  The  rule  also  generally  required 
a  90-day  time  period  to  pass  before  an 
EPA-approved  opt-out  became  effective. 
Today,  EPA  is  proposing  to  lengthen 
this  time  period  for  certain  future  opt- 
outs  because  it  believes  the 
circumstances  affiecting  industry  have 
changed  enough  to  warrant  an 
appropriate  change. 


Today's  proposal  changes  the 
conditions  for  opting  out  during  the 
period  from  January  1, 1998  to 
December  31,  2003.  As  the  effective  date 
for  Phase  D  RFC  (January  1,  2000) 
approaches,  industry  must  make 
investment  decusions  based  in  part  on 
anticipated  demand  for  reformulated 
gasoline.  These  decisions  are  likely  to 
affect  supply  end  ultimately  affect  the 
cost  of  reformulated  gasohne. 
Uncertainty  of  supply  and  cost 
fluctuations  could  cause  problems  for 
and  possibly  diminish  the  benefits  and 
cost-effiactiveness  of  EPA's  RFC 
program.  Section  211(k)  of  the  Act 
requires  that  reformulated  gasoline 
achieve  the  greatest  reductions  in  V(X]s 
and  toxics  emissions,  "taking  into 
consideration  the  cost  of  achieving  such 
emission  reductions  .  .  ."  Thus,  EPA 
beheves  it  must  consider  these 
circumstances  affecting  industry  that 
could  potentially  affect  cost.  EPA's 
proposal  is  designed  to  reduce  the 
potential  for  adverse  cost  and  supply 
impacts  on  the  reformulated  gasoline 
program. 

C.  Need  for  a  Required  Participation 
Period  Until  January  1,  2004 

Under  EPA's  current  opt-out 
provisions,  some  states  may  effectively 
opt-out  of  the  reformulated  gasohne 
program  as  of  90  days  from  die  date  EPA 
approves  a  state  petition  for  the  opt-out. 
61  FR  35673  (July  8.  1996).  The  U.S. 
Department  of  Energy  expressed  its 
concerns  in  comments  during  the 
previous  rulemaking  that  su(±  a  time 
fivme  to  opt-out  by  states  who  originally 
intended  to  participate  in  Phase  11  of  the 
reformulated  gasohne  program  makes  it 
more  difficult  for  refiners  to  recover 
their  investments  in  refinery  Cadhties 
needed  to  comply  with  the  requirements 
of  Phase  D  reformulated  gasoline.  (Air 
Docket  A-94-68)  The  Department 
further  explained  in  its  comments  that 
the  abihty  to  price  gasoline  at  a  level 
that  recovers  investments  depends  very 
heavily  on  marginal  supply  and 
demand.  Small  unanticipated  changes 
in  demand,  whether  due  to  maiiiet 
forces  or  changing  regulatory 
reqtiirements,  can  make  cost  recovery  of 
investment  difficult,  and  cause  gasoline 
prices  to  rise  or  fall. 

EPA  shares  the  Department's  concerns 
and,  in  the  interest  of  minimizing  the 
adverse  supply  and  cost  impacts  for  this 
gasoline  program,  is  proposing  a 
required  participation  period  for 
reformulated  gasoline  opt-in  areas 
intending  to  participate  in  Phase  II  of 
the  reformulated  gasohne  program. 

Refinery  investments  for  Phase  n  RFC 
have  been  estimated  by  the  U.S. 
Department  of  Energy  to  be  about  $1 


bilhon  for  East  Coast  refinen  and  $2 
bilhon  for  Gulf  Coast  PADD  III  refiners. 
Refiners  who  expect  to  be  producing 
Phase  n  reformulated  gasoline  starting 
January  1,  2000,  and  who  need 
additional  facihties  to  meet  the 
requirements  of  that  gasoline,  are  likely 
to  be  making  commitments  to  refinery 
investments  through  1997.  two  yean  in 
advance  of  the  Phase  II  start  date.  This 
decision  to  invest  in  the  refining 
equipment  needed  to  comply  with 
Phase  n  is  based  on  each  refiner's 
product  c^pabihties  and  likely 
anticipated  demand  for  Phase  n 
reformulated  gasoline. 

To  comply  with  the  Phase  II 
requirements  in  2000,  each  refiner  is 
imiquely  sitxiated.  For  those  refinere 
that  plan  to  modify  their  refineries, 
thffinent  levels  of  investment  would  be 
required.  The  largest  investments  are 
expected  to  be  made  in  the  areas  of 
desulfurization  and  alkylation  to  control 
sulfur  and  olefins.  Some  are  expected  to 
make  early  refinery  changes  to  come 
into  comphance  with  the  complex 
model  requirements  in  1998.  While  the 
economic  biu-den  of  Phase  n  comphance 
will  fall  disproportionately  on  some 
refiners,  the  Agency's  main  concern  in 
this  proposal  is  to  provide  a  stable 
regulatory  environment  which  will  not 
inhibit  cost  recovery,  given  that  this 
could  lead  to  supply  problems  and  cost 
fluctuations  that  could  diminish  the 
overall  cost -effectiveness  of  the  RFC 
program. 

Ine  Agency,  in  its  estimates  of  the 
Phase  n  reformulated  gasoline  program 
costs  [as  stated  in  the  regulatory  impact 
analysis  (RIA)  for  the  final  RFC 
rulemaking  59  FR  7716],  has  assumed  a 
10  percent  real  rate  of  return.  Based  on 
this  assiuned  rate  of  return,  refiners 
would  need  a  six  year  investment 
recovery  period.  "The  Agency  is 
sohciting  comments  on  the  range  of 
investment  recovery  periods  needed  by 
the  refineries  who  plan  to  invest  capital 
in  refining  equipment  for  Phase  D 
reformulated  gasoline,  the  impact  of 
future  opt-outs  on  this  period,  and  the 
expected  impacts  on  supply  and  cost 
fit>m  such  opt-outs. 

Tlie  time  required  to  recover  refinery 
investments  is  highly  variable, 
depending  on  a  number  of  factora, 
including  the  size  and  type  of 
investment,  the  refiner's  financial 
situation  and  market  conditions.  The 
U.S.  Department  of  Energy  beheves, 
based  on  the  National  Petroleum 
Coimcil  1993  refinery  study  and  on  the 
Department's  own  examination  of  this 
issue,  that  at  a  minimum,  a  four-year 
period  is  required  for  the  industry  as  a 
whole  to  recover  its  Phase  D 
investments.  The  Department  also 
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emphasized  that  an  eight-year  period 
was  more  adequate  given  the  ciirrent 
competitive  gasoline  market. 

If  the  Agency  were  to  extend  the 
current  opt-out  provisions,  it  would 
reduce  the  abihty  of  refiners  to  plan  for 
a  relatively  stable  level  of  demand  for 
Phase  n  reformulated  gasoline  and 
refiners  would  have  a  disincentive  to 
invest  in  Phase  n  of  the  reformulated 
gasoline  program.  Without  greater 
assiirance  of  the  markets  for  Phase  II 
reformulated  gasoline  for  a  period 
sufficient  for  investment  recovery, 
refiners  may  limit  or  delay  investment 
and  prepare  for  a  smaller  than  currently- 
predicted  reformulated  gasoline 
demand.  Refiners  could  minimise  their 
production  of  and  stocks  for 
reformulated  gasoline  to  protect  refiners 
and  gasoline  distributors  from  the  . 

potential  loss  of  refcMmulated  gwanliTw 
markets.  If  refiners  react  to  uncertain 
market  conditions  in  these  ways,  there 
would  be  the  increased  potential  for 
reformulated  gasoline  cost  increase  and 
supply  shortages. 

Tnese  potential  actions,  taken  by 
refiners  reacting  to  Phase  II 
reformulated  gasoline  market 
uncMtainty.  would  increase  costs  to 
refiners,  ultimately  resulting  in  higher 
gasoline  prices  for  consumers.  Limited 
or  delayed  investment  in  Phase  n 
reformulated  gasoline  would  create  the 
potential  for  spot  shortages  or  some 
refiners  may  attempt  to  quickly  recoup 
their  investment  in  Phase  0.  both 
situations  causing  gasoline  price 
increases.  EPA  is  concerned  that  the 
cost-efiiectiveness  of  the  reformulated 
gasoline  program  would  be  jeopardized 
by  regulatory  uncertainty,  as  it  pertains 
to  the  regulated  commiuiity's  ability  to 
plan  for  providing  the  manufacturing 
capacity  to  produce  reformulated 
gasoline  to  specified  control  areas. 
Section  211  (k)  of  the  Qean  Air  Act 
Amendments  of  1990  requires  that 
reformulated  gasoline  achieve  the 
greatest  reductions  in  volatile  organic 
compounds  CVOCs)  and  toxics 
emissions,  "taking  into  consideration 
the  cost  of  achieving  such  emission 
reductions  ..."  Today's  proposal  is 
designed  to  reduce  the  potential  for  the 
adverse  cost  and  supply  impacts  on  the 
refcvmulated  gasoline  program. 

The  Agency  is  not  trying  to  assiue 
that  all  refiners  will  recover  investments 
made  in  Phase  II  reformulated  gasoline 
production  in  a  given  time  period.  EPA 
is  instead  seeking  to  structure  the 
fsderal  reformulated  gasoline  program 
in  a  way  that  minimiaw  the  potential 
cost  and  supply  impacts  that  could 
occur  to  refiners,  thereby  making  it 
difficult  to  recover  investments 
associated  %vith  producing  this  product. 


A  refiner's  decision  to  invest  in 
reformulated  gasoline  is  based,  in  part, 
upon  an  opt-in  state's  decision  to  have 
EPA  require  the  sale  of  RFC  in  a 
particular  area.  Reformulated  gasoline 
market  uncertainty  is  Increased  when 
opt-in  states  are  not  bound  to  remain  in 
the  reformulated  gasoline  program  and 
by  the  relatively  simple  process  for 
states  to  opt  out  of  the  reformulated 
gasoline  program  provided  for  in  the 
existing  rule. 

EPA  IS  committed  to  ensuring  that 
areas  around  the  country  attain  the 
National  Ambient  Air  Quality  Standards 
(NAAQS),  including  the  ozone  standard. 
EPA  recognizes,  however,  that  imder  the 
Clean  Air  Act  the  states  play  a  primary 
role  in  attaining  the  NAAQS.  including 
choosing  those  control  measures  they 
prefer  to  include  in  their  plans  to  attain 
and  maintain  the  NAAQS.  EPA  is 
committed  to  maintaining,  to  a  degree 
possible  and  practicable,  the  flexibility 
that  states  have  in  air  quality  planning 
by  establishing  procedures  to  opt  out 
and  subetitute  alternative  control 
measures  where  the  state  considers 
appropriate. 

EPA  believes  that  today's  proposal 
achieves  a  balance  between  allowing 
states  with  volimtary  RFG  areas  the 
flexibility  to  opt-out  of  the  program  and 
giving  industry  a  certain  level  of 
assxirance  as  to  a  predictable  demand  for 
Phase  n  reformulated  gasoline  during 
the  important  investment  recovery 
period  of  the  program's  early  years. 
Today's  proposal  helps  maintain  a 
consistent  market,  adequate  supplies 
and  reasonable  prices,  thus  maintaining 
the  reformulated  gasoline  program's 
cost-eQectiveness.  EPA's  own  estimate 
of  Phase  n  reformulated  gasoline  costs 
suggests  consideration  of  a  required 
participation  period  of  six  years,  but  the 
Agency  believes  that  requiring 
reformulated  gasoline  in  opt-in  states  for 
a  period  greater  than  four  years  may 
create  a  disincentive  for  continued 
participation  in  those  areas  where  this 
program  is  ourenUy  considered  a  cost- 
effective  control  measure  for  the  control 
of  ground-level  ozone  and  toxics. 
Although  a  longer  recovery  period  of  six 
or  eight  years  may  be  needed  by  some 
refiners  to  fully  recover  all  Phase  n 
investments  and  less  time  for  those  who 
already  have  the  capability  to  produce 
Phase  n  reformulated  gasoline,  the 
ability  of  states  to  opt-out  again  after 
2004  does  not  mean  that  such  opt-outs 
will  occur.  Refiners  in  general  will  still 
have  significant  demand  for  Phase  II 
RFG  for  many  years  after  2004.  EPA  is 
proposing  four  years  to  attempt  to  strike 
a  balance  between  the  potential  adverse 
impacts  if  refiners  have  too  short  of  a 
time  to  recoup  their  Phase  n 
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investments  and  the  need  of  states  for 
some  flexibility  in  using  reformulated 
gasoline.  EPA  further  believes  that  this 
balance  benefits  reformulated  gasoline 
consumers  by  attempting  to  provide 
market  consistency  which  should 
encourage  adequate  supplies  and 
reasonable  prices. 

D.  Effective  Date  for  Approved  Opt-Out 
Petitions 

Today's  proposal  changes  the  date  on 
which  EPA-approved  opt-out  petitions 
become  effective  for  opt-out  petitions 
received  January  1, 1998.  through 
December  31,  2003. 

This  proposal  modifies  the  existing 
requirement  for  any  opt-out  request 
received  between  January  1. 1998.  and 
January  1,  2004.  States  which 
previously  opted  in  to  the  RFG  program 
that  do  not  submit  an  opt-out  request  by 
IDecember  31. 1997.  and  subsequently 
submit  a  completed  opt-out  request 
before  January  1 ,  2004.  will  be  required 
to  participate  in  Phase  D  of  the  program 
until  December  31.  2003.  The  opt-out 
request  will  be  effective  January  1 .  2004 
or  90  days  from  the  Agency's  written 
notification  to  the  State  approving  the 
opt-out  petition,  whichever  is  later. 

If  a  state  submits  an  opt-out  request 
prior  to  December  31. 1997.  the  state 
can  designate  the  opt-out  to  ocoir  at  any 
future  date  beyond  the  minimum  90-day 
period  required  under  current  opt-out 
procedures  as  long  as  it  is  not  a  date 
beyond  December  31. 1999.  For 
example,  a  state  could  submit  an  opt-out 
request  before  the  December  31. 1997, 
deadline  which  specifies  that  the  opt- 
out  would  not  be  effective  until  the  end 
of  the  year  1999.  Areas  opting  into  the 
RFG  program  subsequent  to  December 
31. 1997.  will  be  treated  the  same  as 
areas  opting  in  prior  to  that  date  and 
will  also  be  included  in  Phase  11  of  the 
proCTam  until  December  31,  2003. 

EjPA  also  proposes  that,  beginning  on 
January  1,  2004,  opt-out  requests  from 
states  again  be  approved  based  on  the 
opt-out  provisions  in  effect  before 
January  1, 1998. 

EPA  requests  comments  on  two 
specific  possible  variations  to  this 
proposal  in  anticipation  of  interest  in 
these  options  by  outside  parties: 

(1)  a  possible  exception  to  the 
required  participation  for  areas  which 
are  redesignated  as  attainment  areas 
dtuing  the  period  of  January  1 .  1998. 
through  December  31.  2003.  Such  an 
exception  would  allow  an  opt-out 
request  to  be  approved  by  EPA  using  the 
same  90  day  opt-out  effective  date 
applicable  before  December  31. 1997 
(See  61  FR  35673,  July  8.  1996.) 

(2)  a  similar  participation  period  for 
areas  first  opting  into  the  RFG  program 
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subsequent  to  December  31. 1999. 
requiring  these  area  to  participate  in 
Phase  n  of  the  program  for  at  least  four 
years  bom  the  date  of  their  opt-in.  This 
variation  would  establish  the  effiectlve 
date  for  the  removal  of  an  area  from  the 
program  as  January  1.  2004.  or  90  days 
bom  the  Agency's  written  notification 
approving  the  opt-out,  or  four  years 
from  the  efiisctive  date  of  their  opt-in. 
whichever  date  is  later,  for  all  opt-out 
requests  received  after  January  1.  2000. 

n.  EnTironmental  Impact 

If  an  area  opts  out  of  the  reformulated 
gasoline  program,  it  will  not  receive  the 
reductions  in  VOCs.  oxides  of  nitrogen 
(NOx).  and  air  toxics  that  are  expected 
from  this  program.  Instead,  the  areas 
would  be  subject  to  the  federal  controls 
on  Reid  vapor  pressiire  for  gasoline  in 
the  summertime,  and  would  only 
receive  control  of  NO,  and  air  toxics 
through  the  requirements  of  the 
conventional  gasoline  anti-dumping 
program.  These  latter  requirements  are 
designed  to  ensure  that  gasoline  quality 
does  not  degrade  from  the  levels  foimd 
in  1990.  These  tueas  would  be  foregoing 
the  air  quality  benefits  obtained  firom 
the  lise  of  reformulated  gasoline. 

In  this  proposal.  EPA  continues  to 
recognize  that  states  have  the  primary 
responsibility  to  develop  the  mix  of 
control  strategies  needed  to  attain  and 
maintain  the  NAAQS.  and  should  have 
flexibility  in  determining  the  mix  of 
control  measiues  needed  to  meet  their 
air  pollution  goals.  However,  the 
proposal  also  seeks  to  ensure  through 
the  required  participation  period  that 
the  potential  for  a  state  to  decide  to  opt- 
out  of  Phase  n  of  the  RFG  program  does 
not  cause  adverse  impacts  on  the  market 
demand  for  RFG  and  thus  maintains  the 
cost-effectiveness  of  the  RFG  program. 
EPA  expects  that  states  will  in  fact  act 
prudently  in  exercising  their  ability  to 
opt-out  under  these  rules.  Any 
environmental  impacts  of  opting  out 
are,  therefore,  not  expected  to  occur  in 
isolation,  but  in  a  context  of  states 
exercising  their  responsibility  and 
developing  appropriate  control 
strategies  for  their  areas'  air  pollution 
goals. 

m.  ExecutiTe  Order  12866 

Under  Executive  Order  12866,^  the 
Agency  must  determine  whether  a 
regulation  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 


(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviroiunent,  public  health  or  safBty.  or 
State,  local,  or  tribal  governments  of 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(4]  Raise  novel  legal  or  ]X)licy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order.  ^ 

Pursuant  to  the  terms  of  Executive 
Order  12866,  Office  of  Management  and 
Budget  (OMB)  has  notified  EPA  that  it 
considers  this  a  significant  regulatory 
action  within  the  meaning  of  the 
Executive  Order.  EPA  submitted  this 
action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  dociunented 
in  the  public  record. 

IV.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("UMRA").  PubUc  Uw  104-4.  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  general 
notice  of  proposed  rulemaking  or  final 
nile  that  includes  a  Federal  mandate 
which  may  result  in  estimated  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205.  for  any  rule  subject  to  Section  202 
EPA  generally  must  select  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  nde  and  is 
consistent  with  statutory  requirements. 
Under  Section  203.  before  establishing 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments.  EPA  must  take  steps  to 
inform  and  advise  small  governments  of 
the  requirements  and  enable  them  to 
provide  input. 

EPA  has  determined  that  today's 
proposed  rule  does  not  trigger  the 
requirements  of  UMRA.  The  rule  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  miUion  or  more,  and  it  does  not 
establish  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments. 


>  See  Sa  FR  51735  (October  4, 1993). 
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V.  Ecooamic  Impact  and  Impact  on 
Small  Entities 

Pursuant  to  section  60S(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  is  not 
expected  to  reisult  in  any  additional 
compliance  cost  to  regulated  parties  and 
in  Caict  is  expected  to  decrease 
compliance  costs  and  decrease  costs  to 
onnmimers  in  the  affected  areas  by 
providing  more  certainty  for  regulated 
parties.  This  proposed  rule  imposes  no 
new  requirements  on  states. 

With  respect  to  the  portion  of  today's 
action  which  proposes  to  require 
I>articipation  until  January  1 .  2004.  of 
opt-in  areas  unless  they  request  to  opt- 
out  prior  to  January  1, 1998.  today's 
proposal  is  not  expected  to  result  in  any 
additional  compliance  cost  to  regulated 
parties.  It  does  no  more  than  maintnin 
the  stat\u  quo  for  those  entities  who 
have  been  supplying  reformulated 
gasoline  to  the  reformulated  gasoline 
opt-in  areas  and  imposes  no  additional 
requirements  on  parties  that  must 
comply  with  the  RFG  regulations. 

With  respect  to  the  portion  of  today's 
proposed  rule  which  would  apply  to 
opt-out  requests  applied  for  on  or  after 
January  1.  2004.  the  proposed  rule  is  not 
expected  to  resuh  in  any  additional 
compliance  cost  to  regulated  parties  and 
in  fact  is  expected  to  decrease 
compliance  costs  to  those  entities  who 
previously  supplied  reformulated 
gasoline  to  the  area  opting  out.  This  rule 
also  establishes  a  transition  period 
which  maxiniizes  affected  parties' 
ability  to  plan  for  smooth  transition 
from  the  reformulated  gasoline  program, 
minimizing  disruption  to  the  motor 
gasoline  marketplace.  This  transition 
period  is  reasonably  expected  to  allow 
parties  to  ttim  over  existing  stocks  of 
reformulated  gasoline  to  conventional 
gasoline. 

VI.  Paperwork  Reduction  Act 

This  action  does  not  add  any  new 
requirements  under  the  provisions  of 
the  Papenvork  Reduction  Act.  44  U.S.C 
3501  et  seq.  The  Office  of  Management 
and  Budget  (OMB)  has  approved  the 
information  collection  requirements 
contained  in  the  final  FRG/anti- 
dumping  rule  and  has  assigned  OMB 
control  number  2060-0277  (EPA  ICR 
No.  1591.03). 

Burden  means  the  total  time,  effort,  at 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop. 
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acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurently  vaUd  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  reg\ilations  are  Usted 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

List  ofSubiects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control.  Fuel  additives, 
Gasoline,  Motor  vehicle  pollution. 

Dated:  March  21. 1997. 
Carol  M.  BrowiMr, 
Administiator. 

40  CFR  Part  80  is  proposed  to  be 
amended  as  follows: 

PART  80— REQULATION  OF  FUELS 
AND  FUEL  ADOmVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Section  114,  211  and  301(a)  of 
the  Qean  Air  Act  as  amended  (42  U.S.C 
7414.  7545.  and  7601(a)). 

2.  Section  80.72  is  amended  by 
revising  paragraphs  (a),  (c)(1)  and  (c)(2) 
and  by  adding  paragraphs  (c)(3)  through 
(c)(7)  to  read  as  follows: 


$80.72    Procadures  for  opting  out  of  the 
covarodi 


(a)  In  accordance  with  paragraph  (b) 
of  this  section,  the  Administrator  may 
approve  a  petition  from  a  state  asking 
for  removal  of  any  opt-in  area,  or 
portion  of  an  opt-in  area,  from  inclusion 
as  a  covered  area  imder  §  80.70.  If  the 
Administrator  approves  a  petition,  he  or 
she  shall  set  an  eflective  date  as 
provided  in  paragraph  (c)  of  this 
section.  The  Administrator  shall  notify 
the  state  in  writing  of  the  Agency's 
action  on  the  petition  and  the  effective 
date  of  the  removal  when  the  petition  is 
approved. 
*        *        •        •        * 

(c)(1)  For  opt-out  petitions  received 
prior  to  and  including  December  31, 
1997,  except  as  provided  in  paragraph 
(c)(2)  of  this  section,  the  Administrator 
shall  set  an  effective  date  for  removal  of 
an  are»  under  paragraph  (a)  of  this 
section  as  requested  by  the  Governor, 
but  no  less  than  90  days  from  the 
Agency's  written  notification  to  the  state 
approving  the  opt-out  petition,  and  no 
later  than  December  31,  1999. 

(2)  For  opt-out  petitions  received 
prior  to  and  including  December  31, 
1997,  where  reformulated  gasoline  is 
contained  as  an  element  of  any  plan  or 
plan  revision  that  has  been  approved  by 
the  Agency,  other  than  as  a  contingency 
measure  consisting  of  a  future  opt-in, 
then  the  effective  date  under  paragraph 
(a)  of  this  section  shall  be  90  days  from 
the  effective  date  for  Agency  approval  of 
a  revision  to  the  plan  that  removes 
reformulated  gasoline  as  a  control 
measure. 

(3)  For  opt-out  petitions  received 
January  1, 1998  through  December  31, 
2003,  except  as  provided  in  paragraph 
(c)(4)  of  this  section,  the  Administrator 
shall  set  January  1 ,  2004  or  90  days  from 
the  Agency's  written  notification  to  the 


state  approving  the  opt-out  petition, 
whichever  date  is  later,  as  the  effective 
date  for  removal  of  an  area  under 
paragraph  (a)  of  this  section. 

(4)  For  opt-out  petitions  received 
January  1, 1998  through  December  31, 
2003,  where  reformulated  gasoline  is 
contained  as  an  element  of  any  plan  or 
plan  revision  that  has  been  approved  by 
the  Agency,  other  than  as  a  contingency 
measure  consisting  of  a  future  opt-in, 
then  the  effective  date  for  removal  of  an 
area  under  paragraph  (a)  this  section 
shall  be  January  1,  2004,  or  90  days  from 
the  effective  date  for  Agency  approval  of 
a  revision  to  the  plan  that  removes 
reformulated  gasoline  as  a  control 
measiue,  whichever  date  is  later. 

(5)  For  opt-out  petitions  received  on 
or  after  January  1,  2004,  except  as 
provided  in  paragraph  (c)(6)  of  this 
section,  the  Adniinistrator  shall  set  an 
effective  date  for  removal  of  an  area  as 
requested  by  the  Governor,  but  no  less 
than  90  days  from  the  Agency's  written 
notification  to  the  state  approving  the 
opt-out  petition. 

(6)  For  opt-out  petitions  received  aa 
or  after  January  1 ,  2004,  where 
reformulated  gasoline  is  contained  as  an 
element  of  any  plan  or  plan  revision 
that  has  been  approved  by  the  Agency, 
other  than  as  a  contingency  measure 
consisting  of  a  future  opt-in,  then  the 
effective  date  for  removal  of  an  area 
under  paragraph  (a)  of  this  section  shall 
be  90  days  from  the  effiective  date  for 
Agency  approval  of  a  revision  to  the 
plan  that  removes  reformulated  gasoline 
as  a  control  measure. 

(7)  An  area  opting  into  the  RFG 
program  after  December  31, 1997,  will 
be  subject  to  all  requirements  of  this 
section. 

•        •        •        •        • 

[FR  Doc.  97-7953  Filed  3-27-97;  8:45  am] 
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53 10220,  10221 

59 9704 

68 9989 

73 9374.  9375.  9989,  9990, 

10222.  12104,  13349.  13544. 
13545.  14004.  14005.  14006 

76 1 1 364 

0/  ■*>•••••••••••••••■••••••••■■«••■....  1  lUK} 

90 11616 

97 9636.  1 2959 

101 12752,14015 


Ch.l 13852 

1 10793. 13570 

22 1 1407.  1 1638 

25 13853 

26  ».••«•..••«*...•»..•...»»» 13853 

36 9408 
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61 9406 

e9..„ 9406 

73 9406.  9409.  9410,  10010. 

10011.  121S2.  13359.13582. 

13653.  14091,  14092,  14364 

76 10011,  13853 

90 1 1638 

97 12962 

101 1 1407 

4SCFR 

Ch.  I 12690, 12721 

3 10709, 12691 

5 10709,  12692 

6 10709 

9 „.10709,  12693 

11 „ 10709 

12 10709 

13. 10709.  12720 


14 

16 

19 

23 

25 

26 

31 

32 


33 

36 

36 


.„- 12692 

._.1O709,  12682 

.- 12696 

10709 

12696 

12698 

12702 

™.12703,  12704 

— 12705 

,.™10709.  12718 

._ 12693 

10709 


37 10709,12693 

42 10709 

44 12718 

52 10709,  12691.  12692. 

12695,  12696,  12698.  12702, 
12705,  12719,  12720 

234 _ 9990,  11953 

239 _....9375 

242 9990.  11953 

252 9990,  11953 

1 803 1 401 6 

1 806 1 401 6 

1812 14016 

1 81 5 1 401 6 

1 81 9 1 4085 

1833 1 1 107 

1 835 1 401 6 

1 842 1 401 6 

1843 14016 

1 844 1 401 6 

1 845 1 4035 

1 846 1 401 6 

1 847 1 401 6 

1 848 1 401 6 

1849 14016 

1850 14016 

1 851 1 401 6 

1862 11107, 14016 

3509 „..11770 


225. 
242. 
252. 


11142 

11142 

11142 


30 14756 


49CFR 

1 ...- 1 1382 

172 _ 14334 

173 14334 

178 14334 

219.„ 13349 

571 10710. 12960 

1002 J714 

1180 .9714 

PropOMd  Rules: 

223 10248 

239 10248 

387 14662 

390 14662 

392 14662 

395 14662 

396 14662 

387....: 14662 

544 14736 

571 10614. 136S3 

572 10616 

1002.._ 14386 

1108 „ _ 14385 


MCfR 

17 „ 

265 


.10730. 14338 


300 12759 

600 .* 14644 

622 9718. 13963,  14651 

628 ....„ 13296 

630 13360 

640....» 14362 

648 9377,  10473, 10478, 

10747.11108,12105,13298, 
13733, 14644 

649 9993,10747 

679  ...9379,  9718,  9994, 10222, 

10479,  10752,  11109,11770, 

11771,13351.13352,13839, 

14352,  14651,  14652 


Ch.  II ...13360 

Ch.V1 „ 13360 

17.„ -.9724. 10016. 14093. 

14101.  14662 

20 ....12054.  12524 

300 1 1 41 0 

600 10249,  13360 

630 „.J726.  10821.  11410 

648 10621. 11411. 12983. 

14103.14388 

660 13583 

678 10622 

679 10016 

697 10020 


REMNDERS 

Ths  itsms  in  this  Ist  woro 
edtoriaHy  conytad  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  Kst  has  no  legal 
significanoe. 

RULES  QOINQ  INTO 
EFFECT  MARCH  28,  1997 

AOnCULTURE 
DEPARTMENT 
Federal  Crop  Inauranoe 
Corporation 

Crop  insurance  regulations: 
Fresh  market  (doNar  plan) 
tomatoes;  published  3-26- 
97 
Fresh  maiVet  peppers; 

put)iished  3-28-97 
Fresh  market  s>weet  com; 
published  3-28-97 
COMMERCE  DEPARTMENT 
National  Ooaanlc  and 
Atmosphertc  Administration 
Fishery  conservatkxi  and 
management 

Northeastern  United  States 
fisheries— 

Atlantic  mackerel,  squid, 
and  butterfish  fisheries; 
published  2-26-97 
West  Coast  States  and 
Western  Pacific 
fisheries- 
Western  PacrfK  bottomfish 
fishery:  published  2-26- 
97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgatkxi:  varkius 
States: 

Washington;  published  1-27- 
97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Comrrxxi  earner  services: 
Use  of  N11  codes  arKJ 
ottwr  abtxevfated  dialing 
arrangements;  put)iished 
2-26-97 

INTERIOR  DEPARTMENT 

Minerals  Management 

Service 

Outer  Continentai  Shetf;  oil, 
gas,  arxj  sulphur  operatior«: 
DriMng  operattons;  hydrogen 
sulfkle  (H2S) 
requirements;  personnel 
protection  arxJ  exposure 
limits,  etc.;  published  1- 
27-97 

JUSTICE  DEPARTMENT 

Drug  Enforcement 

AdmlnlstiaUon 

Faderal  regulatory  reform: 


Conlroled  substaiKes  and 
listed  chemk»ls  dn^erskxi 
reguiattons;  CFR  chapter 
III  oonsofidation;  publshed 
3-24-97 

OCCUPATIONAL  SAFETY 
AND  HEALTH  REVIEW 

Practtoe  and  procedure: 
E-Z  Trial  pitot  program 
implementatton  and 
simplified  proceedhigs  for 
adjudteative  process;  rules 
reviskxi;  published  3-2&- 
97 

POSTAL  SERVICE 

Domestic  Mai  Manual: 
Restructuring  and  revision; 
published  3-28-97 

TRANSPORTATION 
DEPARTMENT 
Federal  AvMion 
Administration 

Airwortfiiness  drectives: 
Boeing;  published  3-13-97 
Domier,  published  2-21-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Ad|udk:atx>n;  pension, 
compensation,  dependency, 
etc,: 

Upgraded  discharges; 
published  3-28-97 
Organizatkxi,  functions,  and 
authority  delegations: 
Deputy  General  Counsel  et 
al.;  published  3-28-97 
Vocational  rehabilitatkxi  and 
education: 

Veterans  education— 
Montgomery  Gl  Bill-Active 
Duty;  rates  payat)ie 
Increase;  put)iished  3- 
28-97 

RULES  GOING  INTO 
EFFECT  MARCH  30.  1997 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Tariffs  and  schedules: 
Freight  forwarders  in 
noncontiguous  domestic 
trade;  exemption  from  rate 
reasonableness  and  tariff 
fiing  requirements; 
published  2-28-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martatkig 


Fresh  cut  fkxwers  and  fresh 
cut  greens  promotion  and 


informatipn  order; 

roforerxlum  proceduraa; 

comments  due  by  4-3-97; 

published  3-19-87 
AGRICULTURE 
DEPARTMENT 
Afiknal  and  Plant  Haelth 

Plant-relatad  quarantine; 
foreign: 

Cotton  and  cotton  products; 
comments  due  by  3-31- 
97;  published  12-30-96 
AGRICULTURE 
DEPARTMENT 
Fadaral  Crop  Inaurartea 
Corporation 

Crop  Insurance  regulations: 
Rice;  comments  due  by  3- 
31-97;  published  1-29-97 
COMMERCE  DEPARTMENT 
National  Oceanic  arni 
Atmoapharlc  Admirtlstratlon 
Fishery  conservation  and 
management 
Attantic  coastal  fisheries; 
comments  due  by  4-1-97; 
published  3-5-97 
Atlantic  higfiiy  migratory 
species;  comments  due 
by  3-31-97;  published  3-4- 
97 
Atlantk:  tuna;  comments  due 
by  3-31-97;  published  3- 
12-97 
Norttieastem  United  States 
fisheries— 
Mid-Atlantic  Fishery 
Management  Courwiis; 
pdtiltc  hearings; 
comments  due  t>y  4-1- 
97;  published  3-26-97 
Marine  mammals: 
Incidental  taking- 
Pacific  offshore  cetacean 
take  reductkxi  plan; 
comments  due  by  3-31- 
97;  published  2-14-97 
DEFENSE  DEPARTMENT 
Air  Force  Dapartntant 
Privacy  Act;  Implementatxm; 
comments  due  by  3-31-97; 
published  1-28-97 
DEFENSE  DEPARTMENT 
DOD  newspapers,  magazines, 
and  civilian  enterprise 
putjlicatkxts;  comments  due 
by  4-4-97;  published  2-3-97 
ENERGY  DEPARTMENT 
Oocupationai  rad»tkxi 
protection: 
Primary  standards 
amendments;  comments 
due  by  3-31-97;  published 
2-24-97 
Privacy  Act  implementatkxi; 
comments  due  t>y  3-31-87; 
published  1-29-97 
ENERGY  DEPARTMENT 
Energy  Effldancy  artd 
RartawaMa  Energy  Oflica 
Consumer  products;  energy 
conservation  program: 


Fkjoraaoant  lamp  baNasts, 
revised  life  cyde  cost  and 
engineering  analysis; 
public  workshop; 
comments  due  by  4-1-97; 
pubishad  2-7-97 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 

Practne  and  procedure: 
HydroelectrK  proiects; 
roHconoing  procedures; 
rulemaking  petition; 
comments  due  tTy  4-4-97; 
published  1-30-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pdutants,  hazardous; 
nattonal  emission  standards: 
Gasoine  distribution  (Stage 
I);  comments  due  by  3- 
31-97;  published  2-28-97 
Air  qualty  implementation 
plans;  approval  and 
promulgatxxi;  varkxjs 
States: 

CaMomia;  comments  due  t>y 
3-31-97;  published  2-28- 
97 
Missouri;  comments  due  t>y 
4-4-97;  pubished  3-5-97 
Air  quality  impiementatnn 
plans;  VAVapproval  and 
promulgatkxi;  various 
States;  air  quality  ptarvwig 
purposes;  designatkxi  of 
areas: 

Maine;  comments  due  t>y  3- 
31-97; -published  2-28-97 
Drinking  water 
Natkxnl  primary  drirMng 
water  regulations — 
Ra(fonucikles;  maximum 
contaminant  levels; 
analytKal  methods; 
comments  due  t>y  4-4- 
97;  published  3-5-97 
RadkXMJCides;  maximum 
contaminant  levels; 
analytical  methods; 
coriMiients  due  t>y  4-4- 
97;  published  3-5-97 
Hazardous  vraste: 
Land  dnposal  restrk:tions— 
Characteristc  metal 
wastes;  treatment 
standards  (Phase  IV); 
data  availability; 
comments  due  by  4-4- 
97;  published  3-5-97 
Toxc  substances: 
Testing  requirements— 
Biphenyl,  etc.;  comments 
due  by  3-31-97; 
published  12-23-96 

FEDERAL 

COIMIUNICATIONS 

COMMISSION 

Comnrnn  carrier  services: 
TelecommunfcatwrB  Act  of 
1996;  implemer«atk)r>— 
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Tatemessaging.  otoclionic 
publishing,  and  aiarm 
monilonng  sarvicas; 
clanficalion  of  tenns; 
convnants  dua  by  4-4- 
97;  pubisbad  2-20-07 
Usaof  N11  codes  and 
otbar  abbreviated  d»iing 
arrangamanls;  convnants 
due  by  3-31-97;  pubiishad 
2-26-97 

Radk)  stations;  tabie  o* 
asstgnmenls: 
Calfomia;  comments  due  by 

3-31-97;  published  2-14- 

97 
Hbwis;  comments  dua  by  3- 

31-97;  pubishad  2-14-97 
MtesissJppi;  comments  due 

by  3-31-97;  published  2- 

14-97 
Mtoaouri;  comments  due  t>y 

3-31-97;  pubishad  2-14- 

97 

Montana;  comments  due  by 

3-31-97;  published  2-14- 

97 
Pennsylvania;  comments 

due  by  3-31-97;  published 

2-14-97 
Washington;  comments  due 
.  by  3-31-97;  published  2- 

14-97 

Wisconain;  comments  dua 
by  3^1-97;  pubishad  2- 
14-97 
Tataviaion  broadcasting: 
CaMa  Tetaviaicn  Consumer 
rnnecDon  ana 
Competition  Act  of  1992— 
Direct  broadcast  sotoMte 
public  service 
obligations; 


comments  due  by  3-31- 
97;  pubished  2-28-97 

FEDERAL  HOUSMQ 
FINANCE  BOARD 

Federal  home  loan  bank 
system 

Advancaa  to  norvquaiified 
thrill  tenders;  reatrteltone; 
comments  dua  by  3-31- 
97;  pubishad  2-27-97 

FEDERAL  TRADE 
COiMflSStON 

Fair  CradI  Rapoiling  Act 
Consumer  reporting 
agencies;  rights  and 
duties;  oommante  due  by 
3-31-97;  pubishad  2-28- 
97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  DniQ 


FoodaddWves: 
Adjuvants,  producion  aids, 
and  sanilizars— 
3.6-Bis<4-chioropheny(>- 
2.5-dtiydr»f>ynolo(3,4- 


c)pyTrole-l,4-dione  (C.I. 
Pigment  Red  254); 
comments  due  by  4-2- 
97;  published  3-3-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inapactor  Gtenaral  Offloa, 
Haelln  and  Human  Sarvlcaa 
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Medfcore  and  State  he^lh 

care  programs: 

Soicitation  of  new  safe 
harbors  and  modHications 
to  existing  safe  harbors; 
comments  due  by  3-31- 
97;  pubished  12-31-96 

INTERIOR  DEPARTMENT 

Indian  Affair*  Bureau 

Ecoramic  enterprises: 
Indan  business 
development  program; 
comments  due  by  3-31- 
97;  published  1-30^7 

VITERIOR  DEPARTMENT 
Flah  and  WIMIHa  Swvica 
Endangered  and  threatened 
species: 

Alexander  archipelago  wolf 
eto.;  comments  due  by  4- 
4-97;  published  3-27-97 
Migratory  bnxj  hunting  and 

conservation  stamp  (Federal 

Duck  Stamp)  contaat; 

comments  due  by  3-31-97; 

pubished  1-30-97 
Migratory  bird  Ixviting: 

Tungsten-iron  shot  as 
nontoxic  for  1997-96 
season;  temporary 
approval;  comments  dua 
by  4-1-97;  pubishad  1-31- 
97 

MTERIOR  DEPARTMENT 


RoyaRy  management: 
Natiral  gas  from  Indten 
leases;  vakjation;  meeting; 
oonvnents  dua  by  4-4-97; 
pubishad  3-6-97 

MTERIOR  DEPARTMENT 
Surfaca  Mining  fWdamallon 
and  Enfofcantanl  Offloa 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submisstons: 

Virginia;  comments  dua  by 
4-2-97;  published  3-18-97 

JUSTICE  DEPARTMENT 
Drug  Enforcamant 
Administration 
Diversion  control  program; 

registratkxi  appicatton  fee 

schedule:  adjustment; 

comments  due  by  3-31-97; 

pubished  12-30-96 

NATIONAL  ARCMVES  AND 
RECORDS  ADMINISTRATION 
Pubic  avaitabiity  and  use: 


Restricttons  on  use  of 

records— 

USIA  materials  in  custody; 
domestic  dtetribution; 
comments  due  by  4-1- 
97;  pubished  1-31-97 

NUCLEAR  REGULATORY 
COMMISSION 

Fees  schedules  reviston; 
100%  fee  recovery  (FY 
1997);  comments  due  by  3- 
31-97;  published  2-27-97 

PANAMA  CANAL 
COMMISSION 

Shipping  and  navigation: 
Vessel  transit  reservatton 
system;  transit  schedule 
preference,  transiting 
vessels  order,  and 
passenger  steamers 
preferanca;  comments  due 
by  4-4-97;  published  3-5- 
97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Broker-dealers  books  and 
records  requirements; 
comments  due  by  3-31- 
97;  pubishad  1-17-97 

SOOAL  SECURITY 
ADMINISTRATION 
Social  security  benefits: 
Federal  oU  age.  survivors 
arxJ  dteabiity  inaurance— 
Appication  of  State  law  in 
determining  titiki 
ralatwnahip;  comments 
due  by  3-31-97; 
pubished  1-30-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades:: 
Charieston  to  Bermuda 
Saitx>at  Race;  comments 
due  by  4-2-97;  pubished 
3-3-97 

TRANSPORTATION 
DEPARTMENT 

Procedural  regulations: 
Proceedings;  practice  mles; 
Federal  regulatory  review; 
comments  due  by  4-4-97; 
pubished  2-3-97 

TRANSPORTATION 
DEPARTMENT 
Fadsral  Avlabon 
Administration 

Air  traffic  operating  and  flight 

rules,  eto.: 

Grand  Canyon  Nattonal 
Park,  CO;  special  flight 
rules  in  vicinity  (SFAR 
No.  50-2);  comments  dua 
by  3-31-97;  pubished  12- 
31-96 
Airworthiness  directives:  ' 

Aerospatiate;  comnents  due 
by  3-31-97;  pubished  2- 
19-97 


Airtxs  Industrie;  comments 
due  by  3-31-97;  pubished 
2-19-97 
Boeing;  comments  due  by 

4-3-97;  pubished  3-14-97 
Burkhart  Grob,  Lult-  und 
Raumfahrt;  comments  due 
by  4-3-97;  published  1-29- 
97 
Construcdones 
Aeronauttoas,  SA; 
comments  due  by  3-31- 
97;  published  2-19^7 
FairchikI;  comments  due  by 
4-1-97;  pubished  1-29-97 
Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  3- 
31-97;  published  2-19-97 
McDonrwl  Douglas; 
comments  due  by  3-31- 
97;  pubished  1-29-97 
Raytheon;  comments  due  by 
3-31-97;  published  2-20- 
97 
Textron  Lycoming; 
comments  due  by  4-3-97; 
published  1-3-97 
Class  E  airspace;  convnents 
due  by  3-30-97;  published 
2-25-97 
En  route  domestk:  airspace 
area;  comments  due  by  3- 
31-97;  pubished  2-2047 
TRANSPORTATION 
DEPARTMENT 
Fsdafsl  Highway 
AdiiiiiilslisUon 
Motor  carrier  safety  standards: 
Freight  forwarder  service; 
general  jurisdKtton; 
comments  due  by  3-31- 
97;  pubished  1-28-97 
Hours  of  service; 
commercial  drivers  and 
other  interested  persons; 
meetings;  comments  due 
by  3-31-97;  pubished  2- 
11-97 
Motor  vehide  safety 
standards;  exemplton 
petiltons,  eto.: 
Driver  quafificatkx^s — 
Hours  of  service  far 
commarciai  motor 
vohida  drivers; 
oommarte  due  by  3-31- 
97;  pubishad  11-5-96 
TRANSPORTATION 
DEPARTMENT 
Nsbonsl  Highway  Traffic 
Safety  Administration 
Motor  vahRle  safety 
starKlards: 

Occupant  crash  protectiort— 
Air  bag-equipped  veivdes, 
testing;  use  of  belted 
and  unbelted  dummies; 
comment  request; 
comments  due  by  3-31- 
97;  pubished  2-27-97 
TRANSPORTATION 
DEPARTMENT 
Surfaca  Transportsdon 
Board 
Rail  carriers: 


Railroad  consoidalton 
procedures;  fee  pdk:y 
modfficatkyi;  commerrts 
dua  by  4-3-97;  published 
»-4-97 

TREASURY  DEPARTMENT 
Internal  Rsvenua  Sarvloa 
Exdsa  taxes: 
Return  and  time  for  filing 
requirement;  cross 
reference;  comments  due 
by  4-2-97;  published  1-2- 
97 

Incorrte  taxes,  eto.: 
Taxpayer  BW  of  Rights  2 
arxl  Persoral 
ResponsibiMty  and  Work 
Opportunity  Recondlatkxi 
Act  of  1996; 
miscellaneous  sedkxs 
affected;  comments  due 
by  4-2-97;  pubished  1-2- 
97 

Income  taxes: 
Continuity  of  interest  and 
business  enterprise 
requirements;  comments 
due  by  4-3-97;  pubished 
1-3-97 

Insurance  companies; 

determination  of  earned 

premiums;  hearing; 

comments  due  t>y  4-2-97; 

pubished  1-2-97 
Life  insurance  reserves; 

recomputatfon;  hearing; 

comments  due  by  4-2-97; 

pubished  1-2-97 
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Organization,  functions,  and  authority  delegations: 
Director.  Centers  for  Disease  Control  and  Prevention  et 
al.,  15186 

Health  Care  Rnandng  Administration 
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Demonstration  project  proposals,  new  and  pending — 
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Cases  filed.  15174-15176 
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rehabilitation  programs;  admission  and  occupancy 
requirements.  15346-15349 
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Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15191-15192 

Interior  Department 

See  Fish  and  WildUfe  Service 
See  Land  Management  Bureau 
See  Surface  Mining  Reclamation  and  Ei^rcement  Office 

Intematioaal  Development  Cooperation  Agency 

See  Agency  for  International  Development 

Justice  Department 

See  Drug  Enforcement  Administration 
NOTICES 

Pollution  control;  consent  judgments: 
Washington  State.  15196-15197  ,  • 

Labor  Department 

See  Employment  and  Training  Administration  ' 

See  Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  15197-15198 
North  American  Agreement  on  Labor  Cooperation: 

Communications  Wori^ers  of  America  et  al.;  public 
hearing.  15196-15199 
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Alaska  Native  claims  selection: 

Aleknagik  Natives  Ltd.,  15194 
Environmental  statements;  availability,  etc.: 

National  Petroleum  Reserve-Alaska.  15194 
Realty  actions;  sales,  leases,  etc.: 

Nevada.  15194-15195 


Minority  Busineas  Developmant  Agency 
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Business  development  center  program  applications: 
Illinois;  cancellation,  15156 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acqiiisition  R^ulation  (FAR): 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15160-15162 
Submission  for  OMB  review;  comment  request,  15162 
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15162-15163 
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Life  and  Microgravity  Sciences  and  Applications 
Advisory  Qimmittee.  15203-15204 

National  Archhras  and  Records  AdiiiliiisbaUon 

PROPOSED  RULES 

Public  availability  and  use: 

Reproduction  services;  fee  schedule.  15137-15138 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  15204 

NalkMiai  Instituto  of  Standards  and  Technology 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15156-15157 
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Privacy  Act: 
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McNeil.  Darryl  D..  15205-15207 
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contribution  (Presidential  Determination  97-20  of 

March  18,  1997),  15353 
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Protection 
Nonccs 
Meetings.  15208 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Indian  Health  Service 

Rural  Business-Cooperativa  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  15155-15156 

Securities  and  Exchange  Commission 

RULES 

Investment  companies: 
Investment  advisory  programs  statiis.  15098-15110 


NOTICES 

Meetings;  Simshine  Act.  15212-15213 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc..  15213-15215 
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Indian  lands  program: 
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plan  submissions: 
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Submission  for  OMB  review;  comment  request,  15195 
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NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Rochester  &  Southern  Railroad,  Inc.,  15217 

Teclinology  Administration 

NOTICES 

Meetings: 
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Information  Processing  Standard  £)eveiopment 
Technical  Advisory  Committee,  15158 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 
See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
See  Surface  Transportation  Board 
NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications, 

15215-15216 

Treasury  Departtnent 

See  Customs  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  15217-15218 
Submission  for  OMB  review;  comment  request.  15218- 
15224 

Boycotts,  international: 
Countries  requiring  cooperation;  list,  15224 

United  States  Enrichment  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  15224 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  elfect,  nvjst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  twoks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mart(etlng  Service 

7CFRPart46 

[Docket  Number  FV96-351] 

RIN  0581-AB41 

Amendments  to  the  Perishable 
Agricultural  Commodities  Act  (PACA) 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriculture  (USDA)  is  revising  the 
regulations  (other  than  Rules  of 
Practice)  under  the  Perishable 
Agricultural  Commodities  Act  (PACA) 
in  order  to  implement  legislative 
changes  signed  into  law  by  President 
Qinton.  Specifically,  the  legislative 
changes  grant  USDA  the  authority  to 
adjust  future  license  fees  through 
"notice  and  comment"  rulemaking; 
eliminate  the  requirement  of  filing 
notice  of  intent  to  preserve  trust  benefits 
with  USDA  in  the  PACA  trust;  require 
USDA  to  receive  a  written  complaint 
before  initiating  an  investigation; 
require  additional  USDA  investigation 
notification  procedures;  increase 
administrative  penalties;  establish  civil 
penalties  as  an  alternative  to  revocation 
or  suspension  of  license;  continue 
current  filing  fees  for  formal  and 
informal  reparation  complaints; 
explicitly  address  the  status  of  collateral 
fees  and  expenses;  clarify  misbranding 
prohibitions;  and  amend  the  provisions 
of  PACA  regarding  the  determination  of 
responsibly  connected  individuals. 
EFFECTIVE  DATE:  April  30,  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
James  R.  Frazier,  Chief,  PACA  Branch, 
Room  2095 — So.  Bldg.,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1400 
Independence  Avenue,  SW., 


Washington,  DC  20250,  Phone  (202) 
720-2272. 

80PH.EMENTARY  INFORMATION: 

Background 

The  PACA  establishes  a  code  of  fair 
trading  practices  covering  the  marketing 
of  fresh  and  boxen  frxiits  and  vegetables 
in  interstate  and  foreign  commerce.  The 
PACA  protects  growers,  shippers, 
distributors,  and  retailers  dealing  in 
those  commodities  by  prohibiting  unfair 
and  fivudulent  practices.  In  this  way, 
the  law  fosters  an  efficient  nationwide 
distribution  system  for  fresh  and  frozen 
fruits  and  vegetables,  benefiting  the 
whole  marketing  chain  from  former  to 
consumer.  USDA's  Agricultural 
Marketing  Service  (AMS)  administers 
and  enforces  the  PACA. 

The  PACA  was  amended  by  the 
Perishable  Agricultural  Commodities 
Act  Amendments  of  1995  (P.L.  104-48). 
The  regulations  implementing  the 
PACA  (other  than  the  Rules  of  Practice) 
are  published  in  the  Code  of  Federal 
Regulations  at  Title  7,  Part  46  (7  CFR 
Part  46).  A  proposed  rule  to  amend  the 
regulations  to  implement  Public  Law 
104-48  was  published  in  the  Federal 
Register  on  September  10, 1996. 
Comments  on  the  proposed  rule  were  to 
be  submitted  by  November  12, 1996. 
Twelve  comments  were  received  from 
four  trade  associations  representing 
growers  and  shippers,  three  trade 
groups  representing  retailers  and 
grocery  wholesalers,  three  law  firms, 
one  association  representing  the  frozen 
food  industry,  and  one  friiit  and 
vegetable  broker. 

Of  the  twelve  comments  received, 
three  addressed  the  collection  of 
renewal  fees  paid  by  grocery 
wholesalers  and  retailers  licensed  by 
USDA  after  enactment  of  Public  Law 
104— f  8.  The  three  commentors  wrrite 
that  U^DA  is  incorrectly'proposing  that 
first-time  licensed  retailers  and  grocery 
wholesalers  pay  renewal  fees.  They  refer 
to  section  499(c)(3)  of  the  statute 
designated,  "ONE-TIME  FEE  FOR 
RETAILERS  AND  GROCERY 
WHOLESALERS  THAT  ARE 
DEALERS",  which  specifies  the  fees  to 
be  paid  by  a  retailer  or  a  grocery 
wholesaler  mAVing  an  initial  application 
during  the  phase-out  period  and  after 
such  period  ends.  The  commentors 
emphasize  the  statutory  language  at  the 
end  of  section  499(c)(3)  which  states: 
"*  •  *  a  retailer  or  grocery  wholesaler 


paying  a  fee  under  this  paragraph  shall 
not  be  required  to  pay  any  fee  for 
renewal  of  the  license  for  subsequent 
years."  Since  the  commentors' 
interpretation  of  the  legislative 
amendment  is  substantially  different 
from  USDA's  view  but  appears  to  be 
plausible,  USDA  is  separating  section 
46.6  License  Fees  from  the  rest  of  the 
proposed  regulations,  and  is  addressing 
the  issue  independently  from  this  final 
rule  to  allow  other  interested  parties  to 
comment.  In  the  meantime,  USDA  will 
continue  to  assess  license  renewal  fees 
as  provided  in  7  CFR  Part  46.6.  Should 
USDA,  after  notice  and  comment, 
conclude  that  the  law  excludes  certain 
categories  of  licensees  from  the 
requirement  to  pay  regular  renewal  fees 
during  the  three-year  phase-out  period, 
all  such  fees  paid  by  tlrase  firms  or 
individuals  shall  be  refunded  with 
interest 

Aside  fitim  removing  section  46.6 
from  the  final  rule,  other  changes  have 
been  made  to  the  regulations.  The 
definition  of  "grocery  wholesaler"  has 
been  edited  to  make  it  more  concise; 
however,  the  meaning  of  the  term  has 
not  been  substantively  changed.  In 
addition,  the  regulatory  language  in 
section  46.45  as  proposed  goes  Iwyond 
the  explicit  language  provided  in 
section  2(5)  of  the  PACA;  section  46.45 
has  been  corrected  to  comply  with  the 
statute.  A  change  to  the  proposed 
definition  of  "good  faith,"  and  a  few 
other  minor  editorial  changes  have  been 
incorporated  into  the  final  rule  for 
clarity.  The  provisions  of  the  proposed 
rule  are  otherwise  adopted  for  the 
reasons  given  in  the  proposal  and  in  this 
document. 

Comments 

One  commentor  objects  to  the  five 
percent  limit  on  wholesale  sales  that  a 
retailer  may  have  in  a  year  and  still  be 
considered  a  retailer  under  the  proposed 
definition  of  a  "retailer"  in  section 
46.2(j).  The  commentor  suggests  that 
USDA  increase  the  limit  but  offered  no 
limit  alternative. 

We  disagree  with  the  commentor's 
assertion  that  the  five  percent  limit  be 
increased  to  allow  for  additional 
wholesale  transactions.  The  statute 
defines  a  retailer  as  a  person  who  is  a 
dealer  engaged  in  the  business  of  selling 
any  perishable  agricultural  cpmmodity 
at  retail.  A  retailer  is  not  subject  to  a 
license  under  PACA  until  the  invoice 
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cost  of  its  produce  purchases  exceeds 
$230,000  in  a  calendar  year.  A  question 
may  obviously  be  raised  regarding  how 
much  non-retail  business  a  firm  may  do 
and  still  be  considered  a  retailer  under 
the  PACA.  USDA  realizes  that  a  retailer 
may  occasionally  engage  in  a  wholesale 
transaction  by  making  a  sale  to  another 
business,  and  USDA  believes  that  when 
such  wholesale  transactions  comprise  a 
very  small  portion  of  a  retailer's 
business,  that  business  should  continue 
to  be  classified,  for  purposes  of  the 
PACA,  as  a  retailer.  When  wholesale 
transactions  exceed  five  percent, 
however,  they  constitute  a  substantial 
business  activity,  and  it  would  no 
longer  be  appropriate  to  consider  firms 
with  such  levels  of  wholesale  business 
as  being  retailers.  For  this  reason,  we  are 
not  changing  the  final  rule  based  on  the 
above  comment. 

One  comment  received  suggests  that 
the  definition  of  "dealer"  in  the 
regulations  does  not  accurately  reflect 
the  term  as  defined  in  the  statute.  The 
commentor  stated  that  the  regulations, 
as  proposed,  would  define  a  "retailer" 
as  a  "dealer,"  and  a  "dealer"  would  be 
defined  to  include  a  "retailer,"  resulting 
in  total  circularity.  USDA  believes  that 
this  analysis  is  not  correct.  Both  the 
statute  and  the  proposed  regulations 
define  "retailer"  as  a  dealer  engaged  in 
the  business  of  selling  any  perishable 
agricultural  commodity  at  retail.  That  is 
to  say,  "retailers"  are  a  subset  of  the 
broader  category  of  "dealers."  This 
distinction  is  important  because,  unlike 
other  types  of  dealers,  retailers  must 
meet  the  $230,000  threshold  before  they 
are  subject  to  the  PACA.  This  is  the 
meaning  of  the  term  "retailer"  as 
provided  in  the  proposed  rule.  In 
addition,  the  definition  of  "dealer"  in 
the  regulations  was  not  addressed  in  the 
proposed  rule.  For  this  reason,  we  are 
not  changing  the  final  rule  based  on  the 
above  comment. 

Two  commentors  express  concern 
that  the  regulations  should  define 
"collateral  fees"  and  outline  the 
responsibilities  governing  their  use.  One 
of  the  commentors.  Food  Distributors 
International  (FDI),  a  trade  association 
formerly  known  as  National-American 
Wholesale  Grocers'  Association 
(NAWGA)— and  its  foodservice  partner 
organization — International  Foodservice 
Distributors  Association  (IFDA). 
includes  a  petition  dated  April  26, 1994, 
to  USDA  requesting  that  a  notice  and 
comment  proceeding  be  undertaken  in 
order  to  formulate  a  statement  of  general 
policy  regarding  the  disclosure  to 
customers  of  promotional  allowances, 
rebates,  and  eollateral  fees.  FDI 
expressed  concern  that  USDA  left  its 
petition  unanswered. 


At  the  time  FDI  submitted  its  petition, 
a  USDA  investigation  was  underway 
involving  an  association  member  which 
allegedly  failed  to  disclose  promotional 
allowances  and  rebates,  which  it  termed 
collateral  fees  in  its  cost-plus  contracts. 
During  this  same  period,  efforts  were 
also  underway  to  amend  or  repeal  the 
statute.  USDA  concluded  at  the  time 
that  any  policy  statement  would  be 
inappropriate. 

Since  then,  a  definition  of  the  term 
"collateral  fees  and  expenses"  has  been 
added  to  the  statute.  USDA  therefore 
believes  that  no  further  definition  of  the 
term  is  warranted.  Moreover,  the 
amendment  to  section  2(4)  of  the  PACA, 
which  states  that  "*   *   *  the  good  faith 
offer,  solicitation,  payment,  or  receipt  of 
collateral  fees  and  expenses,  in  and  of 
itself,  shall  not  be  considered  unlawful" 
under  the  PACA,  codifies  USDA's 
longstanding  position  on  the  lawfulness 
of  such  fees  under  the  PACA.  It  is  the 
failure  to  disclose  collateral  fees  and 
expenses  that  constitutes  a  violation  of 
section  2(4)  of  the  PACA.  The  "policy 
statement"  or  additional  clarification 
sought  by  FDI  appears  in  this  final  rule 
at  section  46.2(hh),  the  definition  of 
"good  faith,"  that  requires  the 
disclosure  of  such  fees  when  they  affect 
a  material  term  of  the  agreement.  Since 
the  issues  raised  by  the  two  commentors 
have  been  addressed,  both  in  the 
statutory  amendment  and  in  this  notice 
and  comment  rulemaking  process,  we 
are  making  no  change  to  the  final  rule. 

Two  other  commentors  expressed 
their  concern  that  the  proposed 
regulations  do  not  sjjecify  the  method  of 
disclosing  collateral  fees  and  expenses 
between  the  parties  to  a  transaction.  We 
agree  that  the  regulations  should  specify 
the  method  for  disclosing  collateral  fees 
and  expenses.  Therefore,  we  are 
changing  section  46.2(hh)  to  reflect  that 
a  party  to  a  transaction  disclose  in 
writing  the  existence  of  any  collateral 
fees  and  expenses  to  all  other  parties  to 
the  transaction  where  the  collateral  fees 
and  expenses  afi^ect  a  material  term  of 
the  agreement. 

Five  commentors  raised  objections  to 
USDA's  definition  of  "good  faith"  in  the 
proposed  regulations.  One  of  the 
commentors  stated  that  the  definition 
goes  far  beyond  the  statutory  language 
by  including  as  an  element  of  "good 
Eoith."  the  requirement  that  a  puty  to  a 
transaction  disclose  the  existence  of 
collateral  fees  to  all  other  parties  where 
the  collateral  fees  and  expenses  affect  a 
material  term  of  the  agreement.  The 
other  four  commentors  stated  that 
USDA  not  only  was  exceeding  its 
authority  under  the  PACA.  but  also  was 
going  beyond  the  definition  of  "good 
^th"  as  provided  in  Uniform 


Commercial  Code  (UCC)  section  2- 
103(b),  by  adding  that  the  principal  of 
good  faith  requires  affirmative        * 
disclosure. 

USDA  disagrees  with  the 
commentors'  objections.  The  PACA 
amendments  provide  that  the  good  faith 
offer,  solicitation,  payment,  or  receipt  of 
collateral  fees  and  expenses,  is  not,  in 
itself,  unlawful.  The  term  "good  faith" 
is  new  to  the  PACA  and  is  not  defined 
in  the  statute.  It  was  left,  then,  to  USDA 
to  provide  the  interpretation  of  the  term 
as  it  is  used  in  the  PACA.  Although 
USDA  is  not  bound  by  the  use  of  the 
term  "good  faith"  as  it  appears  in  other 
broad,  general  contexts,  the  definition  of 
"good  faith"  found  in  the  UCC  provides 
the  foundation  for  the  definition  in  the 
proposed  regulations.  USDA,  with  its 
definition  of  "good  faith"  in  the 
regulations,  clarifies  what  that  term 
means  in  the  PACA  as  it  relates  to  the 
offer,  solicitation,  payment,  or  receipt  of 
collateral  fees  and  expenses.  The 
definition  puts  all  regulated  entities  on 
notice  of  what  action  needs  to  be  taken 
so  that  the  receipt  of  payments  or 
credits  of  collateral  fees  and  expenses 
complies  with  the  prohibition  against 
false  and  misleading  statements  in 
section  2(4)  of  the  PACA.  The  proposed 
definition  does  not  impose  any 
additional  obligation  on  regulated 
entities  that  is  not  already  imposed 
under  section  2(4).  For  these  reasons,  no 
change  to  the  final  rule  is  being  made 
based  on  the  five  comments. 

One  commentor  suggested  that  a  new 
term,  "purchaser's  agent,"  and  an 
associated  definition  be  added  to  the 
regulations  to  draw  distinctions  among 
various  types  of  broker  op)erations. 
USDA  believes  that  this  term  and 
definition  would  be  redundant.  The 
existing  regulations  distinguish  between 
two  types  of  broker  operations.  In  the 
first  type  of  operation,  outlined  in 
section  46.27(a),  the  broker  acts  as  a 
neutral  third  party,  conveying  offers, 
counter  offers,  and  acceptances  between 
the  parties.  Once  the  contract  is  formed, 
and  a  confirmation  is  issued  by  the 
broker  to  the  parties  in  the  transaction, 
the  broker's  duties  are  usually  fulfilled. 
The  second  type  of  broker  operation, 
commonly  referred  to  as  a  "buying" 
broker,  is  outlined  in  section  46.27(b)  of 
the  existing  regulations.  A  buying 
broker  negotiates  purchases  at  shipping 
point,  terminal  markets,  or  intermediate 
points,  on  behalf  of  the  buyer  on  the 
buyer's  instructions  and  authorization. 
Generally,  a  purchase  is  made  in  the 
buyer's  name  and  the  seller  directly 
invoices  the  buyer.  Given  authorization 
from  the  buyer,  the  broker  may  purchase 
the  product  in  his  or  her  own  name, 
make  the  loading  and  shipping 


arrangements,  and  directly  bill  the 
buyer  for  the  cost  of  the  product  plus  a 
brokerage  fee  and  any  other  agreed  upon 
service  charges.  Since  the  regulations 
already  include  "buying  brokers,"  we 
believe  that  adding  an  additional  term 
and  definition  of  a  "purchaser's  agent" 
as  described  by  the  commentor  would 
be  confusing  since  such  a  definition 
would  also  apply  to  a  buying  broker 
operation. 

In  addition,  USDA  believes  that  the 
commentor's  concerns  are  addressed  in 
the  proposed  revision  to  section  46.28 
which  requires  that  a  broker  identify  on 
the  confirmation  or  memorandum  of 
sale  the  party  who  engaged  the  broker 
in  the  transaction.  As  we  stated  in  the 
preamble  to  the  proposed  rule,  this 
change  is  intended  to  recognize  that  a 
broker  may  not  be  a  neutral  party  when 
he  or  she  is  engaged  by,  and  thus,  may 
have  a  closer  relationship  with,  one  of 
the  parties  to  the  contract.  Under  the 
above  circiunstances,  we  are  making  no 
change  to  the  final  rule  based  on  this 
conunent. 

A  commentor  opposed  as  unfair  the 
proposed  revision  to  section  46.27 
which  states  that  the  broker  is  not  the 
proper  party  to  whom  notice  of  a  breach 
or  of  a  rejection  should  be  directed.  In 
response,  we  note  that  the  proposed 
language  does  not  specify  Aat  the 
broker  to  a  transaction  is  not  to  be 
notified  of  a  breach  or  of  a  rejection.  We 
merely  point  out  that  the  broker  is  not 
to  be  the  primary  party  to  whom  such 
notice  should  be  given.  Under  usual 
circumstances,  a  broker  negotiates  a 
contract  as  a  third  party  and  once  a 
contract  is  formed  has  no  authorify  to 
modify  that  contract.  Since  time  is 
critical  when  dealing  in  perishable 
agricultural  commodities,  the  parties  to 
the  contract,  that  is,  the  seller  and  the 
purchaser,  should  be  in  direct 
communication  regarding  any  breach  or 
rejection.  If,  however,  a  party  does 
notify  the  broker  of  a  breach  or 
rejection,  the  broker  must  notify  the 
other  party  to  the  contract.  We  are 
making  no  change  to  the  final  rule  based 
on  this  comment. 

The  same  commentor  also  opposed 
the  proposed  revision  to  section  46.28 
which  establishes  the  presumption  that 
a  broker  is  acting  on  behalf  of  the  buyer 
if  the  confirmation  or  memorandum  of 
sale  faib  to  disclose  the  parfy  who 
engaged  the  broker  in  the  transaction. 
The  commentor  stated  that  the 
presumption  is  not  logical,  and 
furthermore,  there  is  no  basis  for  this 
change  in  the  1995  PACA  amendments 
or  in  the  PACA  Industry  Advisory 
Committee  Reports.  The  commentor 
further  argues  that  if  any  presumption  is 
to  be  made,  it  should  be  presumed  that 


the  broker  acts  on  behalf  of  the  seller 
since  any  payment  to  the  broker  by 
necessity  reduces  the  net  return  to  the 
seller,  thus,  the  seller  pays  the 
brokerage. 

The  House  of  Representatives 
Agriculture  Committee  suggested  that 
USDA  revise  the  regulations  which 
cover  the  duties  and  responsibilities  of 
buit  and  vegetable  brokers  to  accurately 
reflect  the  increased  role  of  brokers  as 
agents  of  purchasers.  The  proposed 
revision  to  the  regulation  reflects  the 
reality  that  increasingly  the  broker  is 
engaged  by  the  buyer  to  locate  product 
or  products  and  facilitate  their 
purchase.  As  we  stated  in  the  preamble 
to  the  proposed  rule,  this  change  is 
intended  to  recognize  that  a  broker  may 
not  be  a  neutral  party  when  he  or  she 
is  engaged  by,  and  thus,  may  have  a 
closer  relationship  with,  one  of  the 
parties  to  the  contract.  The 
presumption,  of  course,  would  no 
longer  apply  in  those  instances  when 
the  broker  identifies  in  the  confirmation 
or  memorandum  of  sale  or  other 
document  the  party  on  whose  behalf  it 
is  negotiating.  Even  when  there  is  no 
such  declaration,  the  presumption  that 
the  broker  was  acting  on  behalf  of  the 
buyer,  may  be  rebutted  by  proof  that  the 
broker  was  engaged  by  the  shipper  or 
other  entity.  For  this  reason,  we  are 
making  no  change  to  the  final  rule  based 
on  this  comment. 

We  received  two  comments 
addressing  the  proposed  revision  to  the 
paragraph  of  section  46.45  regarding  the 
misrepresentation  and/or  misbranding 
of  produce.  The  commentors  stated  that 
in  some  instances  the  first  licensed 
handler  may  not  be  in  a  position  to 
determine  that  the  produce  at  issue  was 
misbranded  or  misrepresented.  They 
requested  that  the  rule  be  modified  to 
allow  the  first  licensed  handler  of 
misbranded  or  misrepresented  produce 
the  opportunity  to  provide  evidence  of 
lack  of  knowledge  of  a  misbranding 
violation  to  prevent  any  instances  where 
the  first  licensed  handler  could  be  put 
in  a  competitive  disadvantage  in  the 
marketplace. 

The  statute  states  that  it  is  imlawful 
for  any  person  to  misrepresent  product 
that  is  received,  shipped,  sold,  or 
offered  to  be  sold  in  interstate  or  foreign 
commerce.  The  statute  and  the  proposed 
regulation  state  that  a  person  other  than 
the  first  licensee  handling  misbranded 
perishable  agricultural  commodities 
shall  not  be  held  liable  for  a  violation 
of  the  PACA  by  reason  of  the  conduct 
of  another  party  if  the  person  did  not 
know  of  the  violation  or  lacked  the 
ability  to  correct  the  violation.  The  law 
assigns  misbranding  liability  to  the  first 
jicensed  entity  in  the  transaction  to 


ensure  that  some  licensed  entity  will  be 
accoxmtable.  Hence,  the  first  licensee 
handling  the  product  is  responsible  for 
identifying  any  misbranding  problem 
with  the  product  in  question,  and  for 
ensuring  that  the  produce  is  brought 
into  compUance  before  being  shipped, 
sold,  or  offered  for  sale  to  another  party. 

A  comment  was  received  suggesting 
that  the  definition  of  "reasonable  time" 
in  the  regulations  be  revised  so  that 
acceptance  occurs  when  the  seller 
transfers  custody  and  control  to  the 
buyer.  The  commentor  stated  that 
receivers  are  ciurently  at  no  risk  and 
may  have  an  incentive  to  delay  calls  for 
inspections  on  products  that  were 
within  grade  at  arrival  but  deteriorate 
between  arrival  time  and  the  time  of 
inspection,  outside  of  the  custody  and 
control  of  the  seller.  Although  this  issue 
was  not  addressed  in  the  proposed  rule 
or  the  amended  statute,  USDA  disagrees 
with  the  commentor's  reasoning  that  a 
receiver  has  an  incentive  to  delay  a  call 
for  an  inspection  given  the  current 
definition  of  "reasonable  time"  in  the 
regulations.  In  order  to  reject  product 
shipped  by  truck,  the  regulations  at 
section  46.2(cc)  now  require  the  receiver 
to  call  for  an  inspection  within  eight 
hours  after  being  notified  of  the 
product's  arrival  and  availability  for 
inspection.  If  the  receiver  delays  calling 
for  the  inspection,  and  the  inspection 
that  is  finally  performed  reflects 
deterioration  of  the  produce  that 
exceeds  normal  deterioration,  the 
receiver  may  be  held  liable  for  the  full 
contract  price  of  the  product  as  the 
receiver  has  no  proof  of  the  condition  of 
the  product  when  it  was  first  delivered. 
Given  that  the  shipper  of  product  in  an 
FOB  sale  is  responsible  for  loading  or 
shipping  product  in  suitable  shipping 
condition,  USDA  believes  that  the  eight 
hour  window  a  receiver  has  to  apply  for 
an  ins{>ection  is  reasonable. 
Furthermore,  this  comment  raises  an 
issue  which  was  not  addressed  in  the 
profKJsed  rule,  and,  therefore  goes 
beyond  the  scope  of  this  rulemaking. 
One  conunentor  suggested  that  the 
regulations  be  expanded  to  include 
provisions  to  allow  USDA  to  implement 
procedures  to  prevent  the  dissipation  of 
assets.  This  comment  raises  an  issue 
which  was  not  addressed  in  the 
proposed  rule,  and,  therefore  goes 
beyond  the  scope  of  this  rulemaking. 

One  commentor  suggested  that  USDA 
use  its  rulemaking  authority  to 
eliminate  license  fees  for  food  service 
distributors.  Since  USDA  has  no 
authority  to  exempt  by  regulation  any 
segment  of  the  industry  from  paying 
license  fees,  we  are  making  no  changes 
to  the  final  rule  based  on  this  comment. 
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Another  coramentor  recommended 
that  USDA  use  its  rulemaking  authority 
and  initiate  multi-year  licensing.  The 
amended  statute  directs  the  Secretary  to 
take  into  account  savings  to  the  program 
when  determining  an  appropriate 
interval  for  the  renewal  of  licenses. 
USDA  is  currently  studying  the 
administrative  implications  of  such 
changes  and  is  not  yet  prepared  to 
initiate  a  multi-year  licensing  program. 
We  are  therefore  making  no  changes  to 
this  final  rule  based  on  the  above 
comment. 

In  preparing  to  finalize  the  proposed 
rule.  USDA  determined  that  changes  to 
the  regidatory  language  in  section 
46.2(ii)  and  section  46.45  are  needed. 

USDA  determined  that  the  definition 
of  "grocery  wholesaler"  in  section 
46.2(ii)  of  the  proposed  rule  could  be 
more  succinctly  stated  without  altering 
the  meaning.  USDA  concluded  that 
numbered  (}aragraphs  and  some  of  the 
wording  were  unnecessary  to  state  the 
criteria  that  a  dealer  must  meet  in  order 
to  be  considered  a  "grocery  wholesaler." 
USDA  believes  that  the  definition  in  the 
final  rule  is  clearer  and  more 
straightforward,  while  it  does  not 
change  the  substance  of  the  definition. 

USDA  noticed  that  the  regulatory 
language  in  section  46.45  of  the 
proposed  rule  goes  beyond  the  explicit 
language  of  the  amended  statute.  In  part, 
the  proposed  rule  states  the  following: 
"*  •  •  a  person  other  than  the  first 
licensee  handling  misbranded 
perishable  agricultural  commodities 
shall  not  be  held  liable  for  a  violation 
of  the  Act  by  reason  of  another  if  the 
person  did  not  have  knowledge  of  the 
violation  or  lacked  the  ability  to  correct 
the  violation."  However,  the 
amendment  to  Section  2(5)  of  the  PACA 
provides  that  "*   *   *  a  person  other 
than  the  first  licensee  handling 
misbranded  perishable  agricultural 
commodities  shall  not  be  held  liable  for 
a  violation  of  this  paragraph  by  reason 
of  the  conduct  of  another  if  the  person 
did  not  have  knowledge  of  the  violation 
or  lacked  the  ability  to  correct  the 
violation."  The  proposed  regulation 
inadvertently  broadened  the  scope  of 
the  statutory  language.  Therefore,  a 
change  in  the  final  rule  was  required  to 
conform  the  regulatory  language  with 
the  statutory  language.  Section  46.45 
has  been  amended  to  read  as  follows: 
"•   •   *  a  person  other  than  the  first 
licensee  handling  misbranded 
perishable  agricultural  commodities 
shall  not  be  held  liable  for  a  violation 
of  section  2(5)  of  the  Act  by  reason  of 
the  conduct  of  another  if  the  person  did 
not  have  knowledge  of  the  violation  or 
lacked  the  ability  to  correct  the 
violation." 


hi  the  final  rule,  USDA  has  deleted 
the  superfluous  phrase  "the  term" 
which  appeared  at  the  beginning  of  each 
definition  in  section  46.2  in  the 
proposed  rule. 

Executive  Orders  12866  and  12988 

This  final  rule  is  issued  under  the 
Perishable  Agricultural  Commodities 
Act  (7  U.S.C.  499  et  seq.),  as  amended. 
USDA  is  issuing  this  final  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  The  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  USDA  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities.  The 
purpose  of  the  RFA  is  to  fit  regulatory 
actions  to  the  scale  of  businesses  subject 
to  such  actions  in  order  that  small 
businesses  will  not  be  unduly  or 
disproportionately  burdened.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  PACA  requires 
that  wholesalers,  processors,  food 
service  companies,  grocery  wholesalers, 
and  truckers  be  considered  dealers  and 
subject  to  a  license  when  they  buy  or 
sell  more  than  2,000  pounds  of  fresh 
and/or  frozen  fruits  and  vegetables  in 
any  given  day.  A  retailer  is  considered 
to  be  a  dealer  and  subject  to  license 
when  the  invoice  cost  of  its  perishable 
agricultural  commodities  exceeds 
$230,000  in  a  calendar  year.  Brokers 
negotiating  the  sale  of  frozen  fruits  and 
vegetables  on  behalf  of  the  seller  are 
also  exempt  from  licensing  when  the 
invoice  value  of  the  transactions  is 
below  $230,000  in  any  calendar  year. 

There  are  approximately  15,700 
PACA  licensees.  Separating  licensees  by 
the  natiue  of  business,  there  are 
approximately  6,000  wholesalers,  4,750 
retailers.  2,100  brokers.  1,200 
processors,  550  commission  merchants, 
450  food  service  businesses,  150  grocery 
wholesalers,  and  50  truckers  licensed 
under  PACA.  The  license  is  effective  for 
1  year  unless  suspended  or  revoked  by 
USDA  for  valid  reasons  |46.9  (aHh)K 
and  must  be  reoBwed  annually  by  the 


licensee.  Many  of  the  licensees  may  be 
classified  as  small  entities. 

A  compliance  guide  which  highlights 
the  1995  PACA  legislation,  and  a 
general  compliance  guide  entitled 
"PACA  Fact  Finder"  which  explains  the 
rights  and  responsibilities  of  firms 
operating  subject  to  the  provisions  of 
the  PACA,  are  available  to  all  licensees, 
including  small  businesses.  Beginning 
in  April  1997.  USDA  will  send 
information  regarding  the  PACA  to  all 
licensees  when  processing  annual 
license  renewals. 

Accordingly,  based  on  the 
information  and  the  above  discussion,  it 
is  determined  that  the  provisions  of  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13).  the 
information  collection  and 
recordkeeping  requirements  covered  by 
this  proposed  rule  were  approved  by 
OMB  on  October  31.  1996,  and  expire 
on  October  31. 1999. 

List  of  Subjects  in  7  CFR  Part  46 

Agricultural  commodities,  Brokers, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  46  is  amended  as 
follows: 

PART  46— [AMENDED] 

1.  The  authority  citation  for  part  46 
continues  to  read  as  follows: 

Authority:  Sec.  15.  46  Stat.  537;  7  U.S.C. 
499o. 

2.  In  §46.2.  paragraph  (j)  is  revised 
and  two  new  paragraphs  (hh)  and  (ii) 
are  added  to  read  as  follows: 

§46^    Definition*. 

•  •         •         •         • 

(j)  Retailer  is  a  dealer  engaged  in  the 
business  of  selling  any  perishable 
agricultiual  commodity  at  retail; 
Provided,  That  occasional  sales  at 
wholesale  shall  not  be  deemed  to 
remove  a  dealer  from  the  category  of 
retailer  if  less  than  5  percent  of  annual 
gross  sales  is  derived  from  wholesale 
transactions. 

•  •         •         •         • 

(hh)  Good  faith  means  honesty  in  fact 
and  the  observance  of  reasonable 
commercial  standards  of  fair  dealing  in 
the  trade.  The  principle  of  good  faith 
requires  that  a  party  to  a  transaction  - 
disclose  in  writing  the  existence  of  any 


collateral  fiees  and  expmises  to  all  other 
parties  to  the  transaction  where  the 
collateral  fees  and  expenses  affect  a 
material  term  of  the  agreement 

(ii)  Grocery  wholesaler  is  a  dealer 
primarily  engaged  in  the  full- line 
wholesale  distribution  and  resale  of 
grocery  and  related  nonfood  items  (such 
as  perishable  agricultural  commodities, 
dry  groceries,  general  merchandise, 
meat,  poultry,  and  seafood,  and  health 
and  beauty  care  items)  to  retailers.  This 
term  does  not  include  persons  primarily 
engaged  in  the  wholesale  distribution 
and  resale  of  perishable  agricultxiral 
commodities  rather  than  other  grocery 
and  related  nonfood  items.  Specifically, 
for  an  entity  to  be  considered  a  grocery 
wholesaler,  50  percent  or  more  of  its 
annual  gross  sales  must  be  from  the  full- 
line  distribution  and  resale  of  grocery 
and  related  nonfood  items,  and  it  cannot 
have  more  than  50  percent  of  its  sales 
in  perishable  agricillttiral  commodities. 
"Full  line"  means  that  an  entity  must  be 
supplying  the  retailer  with  a  wide  range 
of  products  such  as  the  grocery  and 
related  nonfood  items  specified. 

3.  In  §  46.9.  paragraph  (i)  is  revised  to 
read  as  follows: 


§46.8    Termination, 
ravocaUon,  cancaNaUon  ofil 


(i)  Under  section  4(a)  of  the  Act,  at 
least  30  days  prior  to  the  anniversary 
date  of  a  valid  and  effective  license,  the 
Director  shall  mail  a  notice  to  the 
licensee  at  the  last  known  address 
advising  that  the  license  will 
automatically  terminate  on  its 
anniversary  date  unless  an  application 
for  renewal  is  filed  supplying  all 
information  requested  on  a  form  to  be 
supplied  by  the  Division,  and  unless  the 
renewal  fee  (if  any  is  applicable)  is  paid 
on  or  before  such  date.  U  the  renewal 
application  is  not  filed  and/or  the 
renewal  fee  (if  required)  is  not  paid  by 
the  anniversary  date,  the  licensee  may 
obtain  a  renewnal  of  that  license  at  any 
time  within  30  days  by  submitting  the 
reqtiired  renewal  application  and/or 
pajdng  the  renewal  fee  (if  required), 
plus  $50.  Within  60  days  after  the 
termination  date  of  a  valid  and  effective 
license,  the  former  licensee  shall  be 
notified  of  such  termination,  imless  a 
new  license  has  been  obtained  in  the 
meantime. 

4.  Section  46.10  is  revised  to  read  as 
follows: 

148.10    NonHoanaad  paraon;  NabNKy: 


license  may  setde  its  Utility,  if  such 
-  violation  is  found  by  the  Director  not  to 
have  been  willful  but  due  to 
inadvertence,  by  submitting  the 
required  application  and  paying  the 
amount  of  fees  that  it  would  have  paid 
had  it  obtained  and  maintained  a 
license  during  the  period  that  it  engaged 
in  business  subject  to  the  Act,  pltis  an 
additional  sum  not  in  excess  of  two 
hundred  and  fifty  dollars  ($250)  as  may 
be  determined  by  the  Director. 
5.  §  46.17  is  revised  to  read  as  follows: 

f  48.17    Inapaetion  of  racerda. 

(a)  Each  licensee  shall,  duraig 
ordinary  business  hours,  promptly  upon 
request,  permit  any  duly  authorized 
representative  of  USDA  to  enter  its 
place  of  business  and  inspect  such 
accounts,  records,  and  memoranda  as 
may  be  material: 

(1)  In  the  investigation  of  complaints 
imder  the  Act,  including  any  petition, 
written  notification,  or  complaint  imder 
section  6  of  the  Act. 

(2)  To  the  determination  of 
ownership,  control,  packer,  or  State, 
country,  or  region  of  origin  in 
coimection  with  commodity 
inspections, 

(3)  To  ascertain  whether  there  is 
compliance  %vith  section  9  of  the  Act, 

(4)  In  administering  the  licensing  and 
bonding  provisions  of  the  Act. 

(5)  If  the  licensee  has  been 
determined  in  a  fbmud  disciplinary 
proceeding  to  have  violated  the  prompt 
payment  provision  of  section  2(4)  of  the 
Act,  to  determine  whether,  at  the  time 
of  the  inspection,  there  is  compliance 
with  that  section. 

(b)  Any  necessary  Sscilities  for  such 
inspection  shall  be  extended  to  such 
representative  by  the  licensee,  its 
agents,  and  employees. 

6.  In  §46.27,  paragraph  (a)  is  revised 
to  read  as  follows: 


Any  commission  merchant,  dealer,  or 
brokw  who  violates  the  Act  by  engaging 
in  business  subject  to  the  Act  without  a 


§48.27   Typaaofbrekart 

(a)  Brokers  carry  on  their  btisiness 
operations  in  several  different  ways  and 
are  generally  classified  by  their  method 
of  operation.  The  following  are  some  of 
the  broad  groupings  by  method  of 
operation.  The  usual  operation  of 
brokers  consists  of  the  n^otiation  of  the 
purchase  and  sale  of  produce  either  of 
one  commodity  or  of  several 
commodities.  A  broker  is  usually 
engaged  by  only  one  of  the  parties,  but 
in  negotiating  a  contract  the  broker  acts 
as  a  special  agent  of  first  one  and  then 
the  other  party  in  conveying  offers, 
counter  offiera.  and  acceptances  between 
the  parties.  Once  the  contract  is  formed, 
and  the  ctmfirmation  issued,  the 
broker's  duties  are  usually  ended,  and 
the  broker  is  not  the  proper  party  to 


whom  notice  of  breach  or  of  rejection 
should  be  directed.  However,  a  broker 
receiving  notice  has  a  duty  to  prompUy 
convey  the  notice  to  the  proper  party. 
Frequently,  brokers  never  see  the 
produce  they  are  quoting  for  sale  or 
negotiating  for  purchase  by  the  buyer, 
and  they  carry  out  their  duties  by 
conveying  information  received  from 
the  parties  between  the  buyer  and  seller 
until  a  contract  is  effected.  Generally, 
the  seller  of  the  produce  invoices  the 
buyer,  however,  when  there  is  a  specific 
agreement  between  the  broker  and  its 
principal,  the  seller  invoices  the  broker 
who,  in  turn,  invoices  the  buyer, 
collects,  and  remits  to  the  seller.  Under 
other  types  of  agreements,  the  seller 
ships  the  produce  to  pool  buyers,  and 
the  broker  as  an  accommodation  to  the 
seller  invoices  the  buyers,  collects,  and 
remits  to  the  seller.  Also,  there  are  times 
when  the  broker  is  authorized  liy  the 
seller  to  act  much  like  a  commission 
merchant,  being  given  blanket  authority 
to  dispose  of  the  produce  for  the  seller's 
accotmt  either  by  negotiation  of  sales  to 
buyers  not  known  to  the  seller  or  by 
placing  the  produce  for  sale  on 
consignment  with  receivers  in  the 
terminal  markets. 

7.  In  section  46.28,  paragraph  (a)  is 
revised  to  read  as  follows: 


§48.28    OutiaaofI 

(a)  General.  The  function  of  a  broker 
is  to  facilitate  good  faith  negotiaticHis 
between  parties  which  lead  to  valid  and 
binding  contracts.  A  broker  who  fails  to 
perform  any  specification  or  duty, 
express  or  implied,  in  connection  with 
any  transaction  is  in  violation  of  the 
Act,  is  subject  to  the  penalties  specified 
in  the  Act.  and  may  be  held  liable  for 
damages  which  accrue  as  a  result  of  the 
violation.  It  shall  be  the  duty  of  the 
broker  to  fully  inform  the  parties 
concerning  all  proposed  terms  and 
conditions  of  the  proposed  contract 
After  all  parties  agree  on  the  terms  and 
the  contract  is  effiacted,  the  broker  shall 
prepare  in  writing  and  deliver  promptly 
to  all  parties  a  properly  executed 
confirmation  or  memorandum  of  sale 
setting  forth  truly  and  correctly  all  of 
the  essential  details  of  the  agreement 
between  the  parties,  including  any 
express  agreement  as  to  the  time  when 
pa)rment  is  due.  The  confirmation  or 
memorandum  of  sale  shall  also  identify 
the  party  who  engaged  the  broker  to  act 
in  the  negotiations.  If  the  confirmation 
or  memorandiun  of  sale  does  not 
contain  such  information,  the  broker 
shall  be  presumed  to  have  been  engaged 
by  the  buyer.  Brokers  do  not  normally 
act  as  general  agents  of  either  party,  and 
will  not  be  presumed  to  have  so  acted. 


IMI 
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Unless  otherwise  agreed  and  confinned, 
the  broker  will  be  entitled  to  payment 
of  brokerage  fees  from  the  party  by 
whom  it  was  engaged  to  act  as  broker. 
The  broker  shall  retain  a  copy  of  such 
confirmations  or  memoranda  as  part  of 
its  accounts  and  records.  The  broker 
who  does  not  prepare  these  docimients 
and  retain  copies  in  its  files  is  faiUng  to 
prepare  and  maintain  complete  and 
correct  records  as  required  by  the  Act. 
The  broker  who  does  not  deliver  copies 
of  these  documents  to  all  parties 
involved  in  the  transaction  is  failing  to 
perfbim  its  duties  as  a  broker.  A  broker 
who  issues  a  confirmation  or 
memor^dum  of  sale  containing  false  or 
misleading  statements  shall  be  deemed 
to  have  committed  a  violation  of  section 
2  of  the  Act.  If  the  broker's  records  do 
not  support  its  contentions  that  a 
binding  contract  was  made  with  proper 
notice  to  the  parties,  the  broker  may  be 
held  liable  for  any  loss  or  damage 
resulting  from  such  negligence,  or  for 
other  penalties  provided  by  the  Act  for 
failing  to  perform  its  express  or  implied 
duties.  The  broker  shall  take  into 
consideration  the  time  of  dehvery  of  the 
shipment  involved  in  the  contract,  and 
all  other  circumstances  of  the 
transaction,  in  selecting  the  proper 
method  for  transmitting  the  written 
confirmation  or  memorandum  of  sale  to 
the  parties.  A  buying  broker  is  required 
to  truly  and  correctly  account  to  its 
principal  in  accordance  with 
§46.2^)(3).  The  broker  should  advise 
the  appropriate  party  promptly  when 
any  notice  of  rejection  or  breach  is 
received,  or  of  any  other  unforeseen 
development  of  which  it  is  informed. 
*        •        •        *        • 

8.  In  §  46.45,  the  introductory  text  is 
revised  to  read  as  follows: 

{  4S.46    PioceUufx  In  edmintelsflnQ 
MCtton  2(5)  of  the  Act. 

It  is  a  violation  of  section  2(5)  for  a 
commission  merchant,  dealer,  or  broker 
to  misrepresent  by  word,  act,  mark, 
stencil,  label,  statement,  or  deed,  the 
character,  kind,  grade,  quality,  quantity, 
size,  pack,  weight,  condition,  degree,  or 
maturity,  or  State,  country,  region  of 
origin  of  any  perishable  agricultural 
commodity  received,  shipped,  sold,  or 
offiered  to  be  sold  in  interstate  or  foreign 
commerce.  However,  a  person  other 
than  the  first  licensee  handling 
misbranded  perishable  agricultural 
commodities  shall  not  be  held  liable  for 
a  violation  of  section  2(5}  of  the  Act  by 
reason  of  the  conduct  of  another  if  the 
person  did  not  have  knowledge  of  the 
violation  or  lacked  the  abiUty  to  correct 
the  violation. 


9.  In  §  46.46,  paragraph  (a)  is 
removed,  paragraphs  (b)  through  (g)  are 
redesignated  as  paragraphs  (a)  through 
(fl,  and  newly  designated  paragraphs  (c), 
(e)(2),  and  (f)  are  revised  to  read  as 
follows: 

S46.46    Statutoiy trust 

•         •        •         •         • 

(c)  Trust  benefits.  (1)  When  a  seller, 
supplier  or  agent  who  has  met  the 
eligibility  requirements  of  paragraphs 

(e)  (1)  and  (2)  of  this  section,  transfers 
ownership,  possession,  or  control  of 
goods  to  a  commission  merchant, 
dealer,  or  broker,  it  automatically 
becomes  eligible  to  participate  in  the 
trust.  Participants  who  preserve  their 
rights  to  benefits  in  accordance  with 
paragraph  (f)  of  this  section  remain 
beneficiaries  until  they  are  paid  in  full. 

(2)  Any  Ucensee,  or  person  subject  to 
license,  who  has  a  fiduciary  duty  to 
collect  funds  resulting  from  the  sale  or 
consignment  of  produce,  and  remit  such 
funds  to  its  principal,  also  has  the  duty 
to  preserve  its  prindpal's  rights  to  trust 
benefits  in  accordance  with  paragraph 

(f)  of  this  section.  The  responsibility  for 
filing  the  notice  to  preserve  the 
principal's  rights  is  obligatory  and 
cannot  be  avoided  by  the  agent  by 
means  of  a  contract  provision.  Persons 
acting  as  agents  also  have  the 
responsibility  to  negotiate  contracts 
which  entitle  their  principals  to  the 
protection  of  the  trust  provisions: 
Provided,  That  a  principal  may  elect  to 
waive  its  right  to  trust  protection.  To  be 
effective,  the  waiver  must  be  in  writing 
and  separate  and  distinct  ttom  any 
agency  contract,  must  be  signed  by  the 
principal  prior  to  the  time  affected 
transactions  occur,  must  clearly  state 
the  principal's  intent  to  waive  its  right 
to  become  a  trust  beneficiary  on  a  given 
transaction,  or  a  series  of  transactions, 
and  must  include  the  date  the  agent's 
authority  to  act  on  the  principal's  behalf 
expires.  In  the  event  an  agent  having  a 
fiduciary  duty  to  collect  funds  resulting 
from  the  sale  or  consignment  of  produce 
and  remit  such  funds  to  its  principal 
fails  to  perform  the  duty  of  preserving 
its  principal's  rights  to  trust  benefits,  it 
may  be  held  Hable  to  the  principal  for 
damages.  A  principal  employing  a 
collect  and  remit  agent  must  preserve  its 
rights  to  trust  benefits  against  such 
agent  by  fiUng  appropriate  notices  with 
the  agent. 

(e)  Prompt  payment  and  eligibility  for 
trust  benefits.  *" 

***** 

(2)  The  maximum  time  for  payment 
for  a  shipment  to  which  a  seller, 
suppUer,  or  agent  can  agree  and  still 
qualify  for  ooversge  under  the  trust  is  30 
days  after  receipt  and  acceptance  of  the 


commodities  as  defined  in  §  46.2(dd) 
and  paragraph  (a)(1)  of  this  section. 

***** 

(0  Filing  notice  of  intent  to  preserve 
trust  benefits.  (1)  Notice  of  intent  to 
preserve  benefits  under  the  trust  must 
be  in  writing,  must  include  the 
statement  that  it  is  a  notice  of  intent  to 
preserve  trust  benefits  and  must  include 
information  which  establishes  for  each 
shipment: 

(i)  The  names  and  addresses  of  the 
trust  beneficiary,  seller-supplier, 
commission  merchant,  or  agent  and  the 
debtor,  as  applicable, 

(ii)  The  date  of  the  transaction, 
commodity,  invoice  price,  and  terms  of . 
payment  (if  appropriate). 

(iii)  The  date  of  receipt  of  notice  that 
a  payment  instrument  has  been 
dishonored  (if  appropriate),  and 

(iv)  The  amount  past  due  and  unpaid. 

(2)  Timely  filing  of  a  notice  of  intent 
to  preserve  benefits  under  the  trust  will 
be  considered  to  have  been  made  if 
written  notice  is  given  to  the  debtor 
within  30  calendar  days: 

(i)  After  expiration  of  the  time 
prescribed  by  which  payment  must  be 
made  pursuant  to  regulation, 

(ii)  After  e^cpiration  of  such  other  time 
by  which  payment  must  be  made  as  the 
parties  have  expressly  agreed  to  in 
writing  before  entering  into  the 
transaction,  but  not  longer  than  the  time 
prescribed  in  paragraph  (e)(2)  of  this 
section,  or  ^ 

(iii)  After  the  time  the  supplier,  seller 
or  agent  has  received  notice  that  a 
payment  instrument  promptly  presented 
for  payment  has  been  dishonored. 
Failures  to  pay  within  the  time  periods 
set  forth  in  paragraphs  (f)(2)(i)  and  (ii) 
of  this  section  constitute  defaults. 

(3)  Licensees  may  chose  an  alternate 
method  of  preserving  trust  benefits  from 
the  requirements  described  in 
paragraphs  (f)  (1)  and  (2)  of  this  section. 
Licensees  may  use  their  invoice  or  other 
bilUng  statement  to  preserve  trust 
benefits.  The  alternative  method 
requires  that  the  licensee's  invoice  or 
other  billing  statement,  given  to  the 
debtor,  contain: 

(i)  The  statement:  "The  perishable 
agricultural  commodities  listed  on  this 
invoice  are  sold  subject  to  the  statutory 
trust  authorized  by  section  5(c)  of  the 
Perishable  Agricultural  Commodities 
Act,  1930  (7  U.S.C.  499e(c)).  The  seller 
of  these  commodities  retains  a  trust 
claim  over  these  commodities,  all 
inventories  of  food  or  other  products 
derived  from  these  commodities,  and 
any  receivables  or  proceeds  from  the 
sale  of  these  commodities  imtil  full 
payment  is  received.";  and 


(ii)  The  terms  of  payment  if  they  differ 
from  prompt  payment  set  out  in  section 
46. 2 (z)  andtaa)  of  this  part,  and  the 
parties  have  expressly  agreed  to  such 
terms  in  writing  before  the  affected 
transactions  occur. 

10.  A  new  §46.49  is  added  to  read  as 
follows: 

146.48    WrtttwinotmcatkNwand 


(a)  Written  notification,  as  used  in 
section  6(b)  of  the  Act,  means: 

(1)  Any  written  statement  reporting  or 
complaining  of  a  PACA  violation(8) 
filed  by  any  officer  or  agency  of  any 
State  or  Territory  having  jurisdiction 
over  licensees  or  persons  subject  to 
license,  or  any  other  interested  person 
who  has  knowledge  of  or  information 
reg£urding  a  possible  violation,  other 
than  an  employee  of  an  agency  of  USDA 
administering  this  Act  or  a  person  filing 
a  complaint  under  Section  6(c); 

(2)  Any  written  notice  of  intent  to 
preserve  the  benefits  of  the  trust 
established  under  section  5  of  this  Act; 
or 

(3)  Any  official  certificate(8)  of  the 
United  States  Government  or  States  or 
Territories  of  the  United  States. 

(b)  Any  written  notification  may  be 
filed  by  delivering  it  to  any  office  of 
USDA  or  any  official  thereof  resfwnsible 
for  administering  the  Act.  A  written 
notification  which  is  so  filed,  or  any 
expansion  of  an  investigation  resulting 
from  any  indication  of  additional 
further  violations  of  the  Act  found  as  a 
consequence  of-an  investigation  based 
on  written  notification  or  complaint, 
shall  also  be  deemed  to  constitute  a 
complaint  under  section  13(a)  of  this 
Act. 

(c)  Upon  becoming  aware  of  a 
complaint  under  Section  6(a)  or  6(b)  of 
this  Act,  the  Secretary  will  determine  if 
reasonable  grounds  exist  for  an 
investigation  of  such  complaint  for 
disciplinary  action.  If  the  investigation 
substantiates  the  existence  of  violations, 
a  formal  disciplinary  rnmplnint  may  be 
filed  by  the  Secretary  as  described 
under  Section  6(c)(2)  of  the  Act. 

(d)  Whenever  an  investigation, 
initiated  as  a  result  of  a  written 
notification  or  complaint  under  Section 
6(b)  of  the  Act,  is  commenced,  or 
expanded  to  include  new  violations, 
notice  shall  be  given  by  the  Secretary  to 
the  subject  of  the  investigation  within 
thirty  (30)  days  of  the  commencement  or 
expansion  of  the  investigation.  Within 
one  himdred  and  eighty  (180)  days  after 
giving  initial  notice,  the  Secretary  shall 
provide  the  subject  of  the  investigation 
with  notice  of  the  status  of  the 
investigation,  including  whether  the 
Secretary  intends  to  issue  a  complaint 


under  Section  6(c)(2)  of  this  Act, 
terminate  the  investigation,  or  continue 
or  expand  the  investigation.  Thereafter, 
the  subject  of  the  investigation  may 
request  in  writing,  no  more  frequentiy 
than  every  ninety  (90)  days,  a  status 
report  from  the  Chief  of  the  PACA 
Branch  who  shall  respond  thereto 
within  fourteen  (14)  days  of  receiving 
the  request.  When  an  investigation  is 
terminated,  the  Secretary  shall,  within 
fourteen  (14)  days,  notify  the  subject  of 
the  investigation  of  the  termination.  In 
every  case  in  which  notice  or  response 
is  required  under  this  subsection  such 
notice  or  response  shall  be 
accomplished  by  personal  service  or  by 
posting  the  notice  or  response  by 
certified  mail  to  the  last  known  address 
of  the  subject  of  the  investigation. 

Dated:  March  21, 1997. 
EricM.  Fonaan, 

Acting  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  97-7807  Filed  3-28-97;  8:45  am] 
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FARM  CREDIT  AOMtMSTRATION 

12  CFR  Paris  «20  and  630 
raN30S2-AB62 

Disclosure  to  Sharaholdars; 
Disclosure  to  invsstors  in  Systsnrwide 
and  Consolldatad  Bank  Oatjt 
CMIgatlons  of  the  Fann  Credit  Syaism; 
Quarterty  Report 

AGENCY:  Farm  Credit  Administration. 
ACTKM:  Final  rule. 

SUIMARY:  The  Farm  Credit 
Administration  (FCA  <w  Agency)  adopts 
final  amendments  to  its  regulations 
governing  the  preparation,  filing,  and 
distribution  of  Farm  Credit  System  (PCS 
or  System)  bank  and  association  reports 
to  shareholders  and  investors.  The  rule 
implements  a  statutory  amendment  that 
supersedes  the  regulatory  requirement 
that  FCS  institutions  disseminate 
quarterly  reports  to  shareholders. 

The  rule  also  imposes  a  new  notice 
requirement  designed  to  improve 
shareholder  access  to  timely 
information  and  disclosure  regarding 
adverse  events  affecting  their 
institutions.  Under  the  new  regulations, 
FCS  institutions  must  prepare  and 
distribute  a  notice  to  shareholders  when 
their  permanent  capital  falls  below  the 
regulatory  minimuni  standard. 

To  fiacilitate  the  presentation  of 
financial  statements  by  FCS  institutions 
in  a  maimer  that  conforms  with 
generally  accepted  accoimting 
principles  (GAAP),  the  rule  removes  the 
requirement  that  banks  must  present 


their  financial  statements  on  a 
combined  basis  with  their  related 
associations. 

The  rule  also  makes  other  technical 
changes  to  FCA  regulations  governing 
disclosure  to  shareholders  and 
investors. 

DATES:  The  final  rule  shall  become 
effective  upon  the  expiration  of  30  days 
after  this  publication  during  which 
either  or  both  Houses  of  Congress  are  in 
session.  Notice  of  the  effective  date  will 
be  published  in  the  Federal  Register. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Laurie  A.  Rea,  Policy  Analyst,  Policy 
Development  and  Risk  Control,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4498; 
or 

William  L.  Larsen,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4020,  "TOD 
(703) 883-4444. 

SUPPLEMENTARY  MFORMATKM: 

LBackgrouiid 

On  August  28, 1996,  the  FCA 
proposed  amendments  to  its  regulations 
governing  disclosure  to  shareholders 
and  investors. '  The  rulemaking 
implements  section  21 1  of  the  Farm 
Credit  System  Reform  Act  of  1996  (1996 
Act)  ,2  addresses  two  regulatory  petitions 
received  by  the  Agency,  and  takes  other 
related  actions.  To  conform  with  the 
1996  Act,  the  FCA  proposed  amending 
subpart  C  of  part  620  to  eliminate 
existing  regulatory  requirements  for 
distribution  of  quarterly  reports  to 
shareholders.  To  improve  shareholder 
access  to  timely  information  and 
disclosing  regeuxling  adverse  events 
affiacting  their  institutions,  the  FCA 
proposed  a  new  requirement  that 
System  institutions  provide  notice  to 
shareholders  in  the  event  of 
noncompliance  with  regulatory 
permanent  capital  requirements, 
followed  by  subsequent  notices  in 
situations  of  continued  deterioration  in 
permanent  capital.  The  FCA  also 
responded  to  petitions  of  System 
institutions  by  proposing  to  remove  the 
requirement  that  banks  present  their 


'  SeeSl  FR  53331.  Octoberll.  1996. 

'  Pub.  L  104-IOS.  110  StoL  162  (Fab.  10.  1996). 
Section  21 1  of  the  1996  Act  provides  that  "the 
raquiremeDts  of  the  Farm  Credit  Administratioa 
governing  the  dissemination  to  stockholders  of 
quarterly  reports  of  System  institutions  may  not  be 
more  burdensome  or  costly  than  the  requirements 
applicable  to  national  banks."  Section  211  applies 
only  to  dissemination  requirements  and  does  not 
affect  the  requirement  that  FCS  institutions 
continue  to  prepare  and  file  quarterly  reports  %vith 
the  FCA  in  Mxordance  with  the  quarterly  report 
filing  and  cuotent  requirements  of  part  620. 
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financial  statements  on  ■  combined 
basis  with  their  related  associations  and 
to  allow  incorporation  by  reference  of 
information  contained  in  offering 
documents  for  Farm  Credit  debt 
securities  into  the  Systemwide  finanrial 
reports  to  investors. '  The  FCA  also 
proposed  technical  changes  to  clarify 
the  reporting  requirements  of  related 
organizations  in  their  disclosure  to 
shareholders  and  investors. 

The  PCA  received  two  comment 
letters  on  the  proposed  rule.  The  Farm 
Credit  Council  (FtX)  submitted  a  letter 
based  on  input  from  individual 
members  and  the  System's  Accounting 
Standards  Work  Group.  The  Farm  Credit 
Services  of  the  Midlands,  PCA/FLCA 
(Midlands),  also  commented.  In  general, 
the  commenters  supported  the  FCA's 
proposal  to  implement  the  1996  Act, 
while  also  raising  specific  concerns  and 
suggestions  for  change.  As  set  forth 
below,  the  final  regiilations  retain  much 
of  the  content  of  the  proposed 
regulations,  but  clarify  and  ease  some 
proposed  requirements  in  response  to 
comments. 

n.  FJMl  Aaea^iaeti 

A.  Qtiorteriy  Reports 

The  commenters  supported  the  FCA's 
proposal  to  implement  section  211  of 
the  1996  Act  regarding  dissemination  of 
quarterly  reports  to  shareholders.  The 
FCA  adopts  as  final  the  amendments  to 
subpart  C  of  part  620  and  related 
provisions  *  as  proposed. 

Under  the  final  regulations,  routine 
distribution  of  quarterly  reports  by 
System  institutions  to  shareholders  is 
voluntary  rather  than  mandatory.  The 
FCA  emphasizes  that  FCS  institutions 
are  not  prohibited  by  the  1996  Act  or 
these  regulations  from  continuing  to 
publish  or  distribute  quarterly  reports  to 
their  shareholders.  Moreover,  each  FCS 
bank  and  direct  lender  association  is 
required  to  make  quarterly  reports 
available  to  shareholders  on  request  and 
must  continue  to  file  quarterly  reports 
with  the  FCA.  Associations  are  no 
longer  required  to  distribute  quarterly 
reports  along  with  their  information 
statements,  regardless  of  the  date  of 
their  annual  meetings. 

Midlands  commented  on  current 
$615.52S0(aK2)  of  this  chapter,  which 
requires  institutions  to  provide 
prospective  borrowers  with  a  copy  of 
the  institution's  most  recent  quarterly 
report  (if  more  recent  than  the  annual 
report)  prior  to  loan  closing,  at  which 
time  the  borrower  must  purchase 
equities  as  a  condition  for  obtaining  a 


>  Sae  12  CFK  Pwt  Saa 

*  SMiiaas  62ai(o)  utd  620.2(a).  (bN3X>).  (0 


loan.  Midlands  agreed  that  prospective 
borrowers  have  the  right  to  current 
association  financial  information,  but. 
citing  logistical  problems  in  supplying 
an  accurate  number  of  quarterly  reports 
to  its  branches,  suggested  that  the 
requirement  be  changed  to  require  only 
notice  of  availability  of  quarterly  reports 
to  prospective  borrowere.  The  FCA 
continues  to  believe  that  it  is  important 
to  provide  the  most  current  financial 
information  at  the  time  a  borrower  is 
required  to  purchase  the  institution's 
equities.  Thus,  the  current  requirement 
is  unchanged.  Any  logistical  problems 
that  may  be  associated  with  providing  a 
copy  of  the  quarterly  report  to 
prospective  borrowers  will  have  to  be 
addressed  through  available  hcilities 
such  as  tax,  copier,  and  electronic  or 
overnight  mail. 

B.  Notice  to  Shareholders 

The  FCA  proposed  that  notice  be 
provided  to  shareholders  when  an 
institution's  capital  Calls  below  the 
regulatory  minimum  permanent  capital 
standard.  Proposed  §  620.15(a)  would 
have  required  each  FCS  bank  and  direct 
lender  association  to  prepare,  file  with 
the  FCA,  and  distribute  to  shareholders, 
a  notice  within  20  days  following  the 
monthend  that  the  institution  initially 
determines  that  it  is  not  in  compliance 
with  the  minimum  permanent  capital 
standards  established  in  part  615  of  PCA 
regulations.  Under  certain 
circumstances,  reporting  institutions 
also  would  have  been  required  to 
prepare  and  distribute  a  subsequent 
notice  to  shareholders.  If  the  reporting 
institution's  permanent  capital  ratio 
decreased  by  one- half  of  1  percent  or 
more  from  the  level  reported  in  a  notice, 
the  reporting  institution  would  be 
required  to  distribute  another  notice  to 
shareholders  within  20  days  of  the  end 
of  the  current  month.  In  addition,  the 
FCA  proposed  minimum  content 
requirements  for  notices  under  new 
§620.17. 

The  FCC  raised  objections  to  the 
proposed  requirement  that  notice  be 
provided  to  shareholders  in  instances  of 
noncompliance  with  the  permanent 
capital  standard.  The  FCC  asserted  that 
the  proposed  notice  requirement  in 
§  620.15(a)  is  unnecessary  and  could  be 
confusing  or  even  misleuiing  taken  out 
of  the  context  of  an  institution's 
financial  statements  and  Management's 
Discussion  and  Analysis  of  Financial 
Condition  and  Results  of  Operations. 
The  FCC  also  found  it  difficult  to 
reconcile  the  notice  requirement  with 
the  elimination  of  quarterly  report 
dissemination  by  the  1996  AcL 

After  coiuideration  of  these 
comments,  the  FCA  continues  to  believe 


that  the  notice  requirement  will  benefit 
shareholders  and  impose  no  undue 
burdens  on  System  institutions.  For  the 
reasons  set  forth  below  and  as  noted  in 
the  preamble  to  the  proposed  rule,  the 
FCA  issues  a  new  subpart  D  relating  to 
the  preparation  and  distribution  of  a 
notice  to  shareholders  substantially  as 
proposed. 

\s  discussed  above,  the  PCA  has 
deleted  the  quarterly  report 
dissemination  requirement  in 
accordance  with  the  1996  Act.  The  FCA 
believes  that  the  limited  notice  to 
shareholders  is  necessary  to  provide 
shareholders  with  timely  notice  of 
important  information  that  affects  die 
ability  of  the  institution  to  distribute 
earnings  and  retire  stock.  ^  The  Farm 
Credit  Act  of  1971.  as  amended  (Act), 
encourages  borrower/shareholder 
participation  in  management,  control, 
and  ownership  of  FCS  institutions.''  In 
the  Farm  Credit  Amendments  Act  of 
1985.''  Congress  expressly  authorized 
the  FCA  to  regulate  disclosure  to 
shareholders.  Unlike  shareholders  of 
companies  subject  to  Securities  and 
Exchange  Commission  (SEC)  disclosure 
requirements  who  have  access  to  an 
established  marketplace  for  financial 
information  based  on  SEC  filings.' 
System  shareholders  rely  primarily  on 
FCS  institutions  to  provide  them  with 
nirrent  information  regarding  their 
institutions.  The  FCA  believes  it  is 
critical  that  shareholders  receive  timely 
notice  of  material  changes  in  the  capital 
position  of  the  institutions  they  own  so 
that  they  are  equipped  to  exercise  their 
ownership  role. 

In  proposing  these  regulations,  the 
FCA  sought  to  balance  the  competing 
considerations  of  providing  adequate 


>  See  12  VS.C  21S4a(dXl).  which  atatn  that: 

the  board  of  director*  of  a  SystaiB 

institution  may  not  niduca  the  parmaneni  capital  of 
the  institution  through  the  payment  of  patronage 
refunds  or  dividends  or  retirement  of  stock,  if  after 
or  due  to  such  action,  the  pennanenl  capital  of  tfaa 
insbtutioa  would  thereafter  fail  to  meet  the 
minimum  capital  adequacy  standards  established 
under  section  2154a  of  this  title."  See  also  12  CFK 
615.5215. 

*  See  12  U.S.C  2001(b). 

"•  Pub.  L  99-205.  99  Stat  167S  (Dae  23.  IMS). 
See  section  5.19(bHll  of  the  Act 

•  In  addition  to  annual  and  quarterly  filings, 
under  sections  13  or  lS(d)  of  the  Sectirities 
Exchange  Act  of  1934,  registrants  are  required  to 
file  a  current  report  with  the  SEC  within  5-15  days 
(depending  on  the  event)  upon  determination  of  the 
occurrence  of  any  of  the  following  events:  (1) 
change*  in  control  of  registrant.  (2)  significant 
acquisition  or  disposition  of  assets,  (3)  banknifMcy 
or  receivership.  (4)  changes  in  registrant's  certifying 
accountant.  (5)  other  events  that  the  registrant 
deems  of  significant  importance  lo  security  holders, 
and  (6)  resignations  of  registrant's  directors  becauaa 
of  a  disagreement  with  the  registrant  on  any  mattar 
relating  to  the  registrant's  operation,  policies,  or 
practices.  TIm  SEC  does  not  require  current  report* 
to  be  distributed  to  shareholdars. 


notice  to  shareholders  concerning  their 
investments  and  minimizing  regulatory 
burden  on  FCS  institutions.  FCS 
institutions  required  to  file  and 
distribute  a  notice  will  incur  costs 
associated  with  preparing  and 
distributing  the  materials.  However, 
since  notice  is  required  only  in  those 
extraordinary  circumstances  where  an 
institution  is  not  in  compliance  with  the 
FCA's  minimum  permanent  capital 
standard.^  the  FCA  does  not  expect  the 
regulations  will  significantiy  increase 
regulatory  burden  on  System 
institutions.  In  the  limited  instances 
when  notice  is  required,  the  rule  will 
help  ensure  timely  and  adequate 
disclosure  to  shareholders/members 
who  have  investments  at  risk  and  rely 
on  the  dependable  credit  services  of  the 
FCS  institutions.  In  addition,  such 
notices  will  inform  shareholders  of  the 
effect  that  failure  to  meet  the  minimum 
capital  standard  has  on  their 
institution's  ability  to  retire  stock  and 
distribute  earnings. 

The  FCC  also  expressed  concern  that 
both  the  time  period  for  calculating 
noncompliance  with  permanent  capital 
requirements  and  the  timeframe  allowed 
by  the  proposed  rule  for  distributing  the 
notice  are  inadequate.  Under  proposed 
§  620.15(a),  each  Farm  Credit  bank  and 
direct  lender  association  required  to 
prepare  a  notice  would  have  been 
required  to  distribute  the  notice  to 
shareholders  within  20  days  following 
the  monthend  that  the  institution 
initially  determines  that  it  is  not  in 
compliance  with  the  minimum 
permanent  capital  standard  prescribed 
under  §615.5205  of  this  chapter.  The 
FCC  noted  that  existing  regulations  only 
require  that  an  institution's  permanent 
capital  ratio  (PCR)  be  reported  on  a 
quarterly  basis.  The  FCC  suggested  that 
die  FCA  substitute  the  phrase  "end  of 
the  fiscal  quarter"  for  "monthend"  in 
§  620.15(a)  and  "any  subsequent 
quarterend"  for  "any  subsequent 
monthend"  in  proposed  §  620.15(b). 

The  FCA  declines  to  adopt  a  quarteriy 
timeframe  for  the  initial  notice  of 
noncompliance  with  the  PCR  because  it 
would  undermine  the  goal  of 
disseminating  this  information  to 
shareholders  quickly.  Moreover,  ttiere  is 
no  added  burden  on  FCS  institutions  in 
connection  v^th  calculation  of  the  PCR. 
Although  FCS  institutions  are  only 
required  by  current  regulations  to  report 
their  PCR  on  a  quarterly  basis, 
§  615.5205(a)  of  this  chapter  requires 
that  each  FCS  institution  shall  at  all 
times  maintain  permanent  coital  at  a 


level  of  at  least  7  percent  of  its  risk- 
adjusted  assets.  The  FCA  further  expects 
FCS  institutions  to  have  procedures  in 
place  that  permit  calculation  of  their 
PCR  on  any  given  date,  'o 

In  response  to  the  aiguraent  that 
monthly  notices  of  subsequent 
deterioration  would  be  burdensome,  the 
FCA  accepts  the  suggestion  of  the  FCC 
to  modify  final  §  620.15(b)  to  require 
subsequent  notices  following  the  end  of 
any  subsequent  fiscal  quarter  instead  of 
the  end  of  any  subsequent  month  as 
proposed.  Tbie  FCA  does  not  believe 
that  this  chai^  seriously  disadvantages 
shareholders.  Once  alerted  by  the  initial 
notice,  concerned  shareholders  may 
elect  to  follow  up  on  their  institution's 
condition  more  often  than  quarterly  if 
they  ivish. 

The  FCC  also  commented  that  it  is 
likely  that  an  institiition  required  to 
distribute  a  notice  of  noncompliance 
with  regulatory  minimum  capital 
standards  woiUd  need  to  provide 
additional  supplemental  information  to 
make  the  information  more  meaningful. 
The  FCC  suggested  that  the  required 
timeframe  for  distributing  the  notice 
and  any  subsequent  notices  in  proposed 
§  620.15  (a)  and  (b)  be  changed  irom  20 
days  to  45  days.  The  FCA  agrees  that 
additional  information  may  make  the 
disclosures  more  meaningful  to 
shareholders  and,  to  facilitate  such 
additional  disclosure,  has  decided  to 
increase  the  timeframe  for  preparation 
and  distribution  of  the  initial  notice  by 
10  days.  Final  §  620.15(a)  thus  requires 
distribution  of  the  notice  within  30  days 
following  the  monthend  that  the 
institution  initially  determines  that  it  is 
not  in  compliance  with  the  minimum 
permanent  capital  standards. 

The  FCA  adopts  the  suggestion  of  the 
FCC  to  permit  distribution  of  a 
subsequent  notice  to  shareholders 
within  45  days  following  the  end  of  any 
subsequent  quarter  at  which  the 
institution's  PCR  decreases  by  one-half 
of  1  percent  or  mora  from  the  level 
reported  in  the  most  recent  notice 
distributed  to  shareholders.  This 
timeframe  for  preparation  and 
distribution  of  subsequent  notices  to 
shareholders  under  §  620.15(b)  will 
coincide  with  the  time  allowed 
institutions  to  prepare  and  file  their 
quarterly  repwts  with  the  FCA  under 
§620.2.  Final  §620.15(c)  and  the 
content  requirements  for  the  notice  in 
§620.17  are  adopted  as  proposed. 

The  FCA  also  invited  comments  on 
the  use  of  the  total  surplus  to  risk- 


adjusted  assets  standard ' '  to  determine 
the  point  at  whicii  shareholders  would 
be  informed  that  their  institution  is 
experiencing  fini"T^**  difficulties.  Both 
commenters  opposed  ^e  use  of  the  total 
surplus  ratio  as  ttw  trigger  for  the  notice 
requirement.  The  POC  commented  that 
the  total  surplus  to  liak-adiusted  assets 
ratio  is  not  always  an  indicator  of 
impaired  finanrial  coodition  and  thus, 
such  notices  could  imnecessarily  alarm 
shareholders  when  dw  institution 
continues  to  have  a  reasonable  margin 
to  protect  its  investnent  The  FCC  also 
argued  that  the  FCA  should  provide 
additional  notice  and  opportunity  for 
comment  before  adopting  a  notice 
requirement  triggered  by  fiulure  to  meet 
the  total  surplus  standard,  which  was 
not  in  effect  at  the  tiaae  the  notice 
requirement  was  propoeed. 

The  FCA  believes  niat  persuasive 
arguments  exist  Car  adopting  a  total 
surplus  trigger  for  the  notice  to 
shareholders,  as  explained  in  the 
proposed  and  final  capital  regulations.'^ 
However,  the  FCA  has  decided  not  to 
adopt  a  total  surplus  standard  as  the 
triggering  point  for  the  notice  at  this 
time.  Rather,  the  FCA  will  carefully 
monitor  implementation  of  the  new 
capital  standards  and  will  consider 
changing  the  notice  trigger  frtim  the  PCR 
to  the  total  surplus  ratio  as  FCS 
institutions  gain  experience  with  the 
new  standards. 

m. 


Ruqaif 


The  FCA  proposed  removing  the 
requirement  that  hanks  must  present  the 
financial  statements  of  the  bank  and  its 
related  associations  on  a  combined 
basis.  The  intent  of  the  proposal  was  to 
&cilitate  the  presentation  of  financial 
statements  by  FCS  institutions  in  a 
manner  that  conforms  with  GAAP. 
Under  the  proposed  regulations,  banks 
that  present  their  finanrial  statements 
on  a  stand-alone  basis  would  be 
required  to  present,  in  the  footnotes  to  ' 
their  financial  statements,  a  condensed 
statement  of  condition  and  statement  of 
income  for  their  related  associations  on 
a  combined  basis.  The  FCA  adopts  the 
regulations  substantially  as  proposed. 

In  its  comment  concurring  with  this 
proposal,  the  FOC  requested  that  the 
FCA  clarify  the  language  of  §  6Z0.2(g)(2) 
to  indicate  that  banks  presenting  their 
financial  statements  on  a  stand-alone 


*  All  FCS  institutions  wore  in  coaplianca  with 
the  regulatory  minimum  panaaoaBt  capital 
standard  a*  of  December  31 .  1996. 


■OPCA  BooUatter  No.  25S-OFA.  PenBaaeot 
Capital  Ratio-Average  Daily  Balance,  May  24, 1990. 


1 1  The  total  turphM  to  liA  wlifUt»A  aaaaU 
standard  is  part  of  tk*  aaw  capital  laqMiraaMots 
recently  adopted  by  Ika  PCA.  S*eS2  FR  4429. 
January  30. 1997. 

"  See  60  FR  3S521 .  )u»y  27,  1995  See  oiso  "BaaU 
for  Conclusions  and  f\]*itioBS  Taken  in  the  Final 
Capital  Adequacy  RaguUbaas"  at  S2  FR  4429.  4434, 
lanuary  30.  1997. 
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basis  are  only  required  to  present  the 
supplemental  combined  statements  in 
the  footnotes  accompanying  their 
annual  reports.  The  final  regulations 
include  this  suggested  clarification. 
Further,  the  FCC  requested  that  the  FCA 
confirm  that  once  a  reporting  entity  is 
determined  under  GAAP  to  be  the 
preferred  reporting  entity,  it  would 
require  a  significant  change  in  facts  and 
circumstances  to  change  the  reporting 
basis  of  such  entity.  The  FCA  agrees 
that,  under  GAAP,  it  would  require  a 
significant  change  in  facts  and 
circumstances  to  support  a  change  in  a 
reporting  entity's  meUiod  of  financial 
statement  presentation  (e.g..  firom 
reporting  on  a  combined  basis  to 
reporting  on  a  stand-alone  basis). 
In  general,  the  FCA  believes  the 
relationship  between  a  bank  and  its 
related  associations  is  an  important  one 
that  warrants  discussion  in  the  financial 
statements  to  achieve  full  and  complete 
disclosure  regardless  of  how  the  haak 
presents  its  financial  statements.  In 
adopting  the  regulations  substantially  as 
proposed,  the  FCA  reiterates  its  position 
that  presentation  of  combined  financial 
statements  confonns  with  GAAP  and  is 
the  most  appropriate  method  of 
disclosure  to  shareholdera  of  FCBs  and 
their  related  associations.  Similarly, 
based  on  the  financial  and  operational 
interdependence  of  the  banks  and  their 
associations,  and  the  banks'  joint  and 
several  liability  for  Systemwide  debt 
securities,  the  FCA  believes  combined 
financiai  statements  continue  to  provide 
the  most  meaningful  disclosure  under 
GAAP  for  purposes  of  the  System's 
reports  to  investors. 

Under  final  §  620.4,  any  bank  that 
presents  its  financial  statements  on  a 
combined  basis  must  distribute  its 
annual  report  to  the  shareholders  of 
related  associations.  Where  bank 
preparation  of  bank-only  financial 
statements  is  supported  by  GAAP,  the 
regulation  does  not  require  that  the  bank 
distribute  its  annual  report  to  the 
shareholdera  of  related  associations  in 
ordinary  circumstances.  However, 
S620.4(bK2)  provides  that  for  periods 
where  the  bank  has  experienced  a 
significant  event  that  has  a  material 
eCfect  on  the  associations,  the  bank's 
annual  report  must  be  distributed  to  the 
related  associations'  shareholdera. 

IV.  Technical  Changee  to  Part  620 

The  FCA  proposed  several  technical 
changes  to  part  620  to  clarify  the 
reporting  requirements  of  related 
organizations.  The  FCA  received  no 
comments  on  the  proposed  changes. 
The  amendments  are  adopted  as 
proposed. 


V.  Report  to  Investora 

Lastly,  the  FCA  proposed  to  add  new 
§  630.3(f).  which  would  permit  the 
Federal  Farm  Credit  Banks  Funding 
Corporation  to  incorporate  by  reference 
information  contained  in  offering 
dociunents  for  Farm  Credit  debt 
securities  into  the  Systemwide  financial 
reports  to  investors.  The  FCA  received 
one  comment  in  support  of  the  new 
section  and  adopts  §  630.3(f)  as 
proposed. 

VI.  Regulatory  Impact 

The  FCA  has  determined  that  the  final 
regulations  will  not  have  a  significant 
effect  on  the  general  economy  and  are 
not  a  significant  regulatory  action  under 
Executive  Order  12866.  In  addition,  the 
final  regulations  pertain  only  to  FCS 
institutions  and,  therefore,  will  not 
conflict  with  the  rules  and  regulations 
of  other  financial  regulatory  agencies. 
Due  to  the  nature  of  the  regulations,  it 
is  unlikely  that  the  regulations  will  have 
any  material  impact  on  governmental 
entitlements,  grants,  user  fees,  or  loan 
programs. 

List  of  Subjects 

12  CFR  Part  620 

Accoimting.  Agriculture,  Banks, 
banking.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

12  CFR  Part  630 

Accounting.  Agricultuire,  Banks, 
banking,  Credit,  Organization  and 
functions  (Government  agencies). 
Ref>orting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  parts  620  and  630  of  chapter 
VI,  tide  12  of  die  Code  of  Federal 
Regulations  are  amended  to  read  as 
follows: 

PART  620— DISCLOSURE  TO 
SHAREHOLDERS 

1.  The  authority  citation  for  part  620 
continues  to  read  as  follows: 

Aotkorily:  Sees.  5.17.  5.19.  8.11  of  the 
Farm  Credit  Act  (12  U.S.C.  2252.  2254. 
2279aa-ll);  sec.  424  of  Pub.  L.  100-233. 101 
SUt  1568,  1656. 

Subpart  A— GwMral 

2.  Section  620. 1  is  amended  by 
redesignating  p>aragraphs  (o),  (p),  and  (q) 
as  new  paragraphs  (p),  (q),  and  (r), 
respectively,  and  adding  new  paragraph 
(o)  to  read  as  follows: 

1820.1    OelMtiona. 


(o)  Report  refers  to  the  anniml  report, 
quarterly  report,  notice,  or  information 


statement  required  by  this  ptul  unless 
otherwise  specified. 

•  *        *        »        • 

3.  Section  620.2  is  amended  by 
revising  paragraphs  (a),  (b)(3)(i).  and  (f) 
through  (i)  to  read  as  follows: 

1820.2    Preparing  and  flllng  ttie  reports. 

•  •        •         •         • 

(a)  Three  copies  of  each  report 
required  by  this  section,  including 
financial  statements  and  related 
schedules,  exhibits,  and  all  other  papera 
and  documents  that  are  part  of  the 
report  shall  be  filed  with  the  Chief 
Examiner.  Farm  Credit  Administration. 
McLean.  Vii-ginia  22102-5090.  or  with 
such  other  Farm  Credit  Administration 
offices  as  the  Chief  Examiner  designates. 
The  Farm  Credit  Administration  must 
receive  the  report  within  the  period 
prescribed  under  applicable  subpart 
sections.  The  reports  shall  be  available 
for  public  inspection  at  the  issuing 
institution  and  the  Farm  Credit 
Administration  office  with  which  the 
reports  are  filed.  Bank  reports  shall  also 
be  available  for  public  inspection  at 
each  related  association  office. 

(b)*   •   • 

(3)(i)  For  each  quarterly  report  or 
notice  filed  under  this  section,  each 
member  of  the  board  or  one  of  the 
following  board  membera  formally 
designated  by  action  of  the  board  to 
certify  reports  of  condition  and 
performance  on  behalf  of  the  individual 
board  members:  The  chairperson  of  the 
board;  the  chairperson  of  the  audit 
committee;  or  a  board  member 
designated  by  the  chairperson  of  the 
board. 
•        »        •        •        • 

(f)  No  disclosure  required  by  subparts 
B  and  E  of  this  part  shall  be  deemed  to 
violate  any  regulation  of  the  Farm  Credit 
Administration. 

(g)  Each  Farm  Credit  institution  shall 
present  its  reports  in  accordance  with 
generally  accepted  accouinting 
principles  and  in  a  manner  that 
provides  the  most  meaningful 
disclosure  to  shareholdera. 

(1)  Any  Farm  Credit  institution  that 
presents  its  annual  and  quarterly 
financial  statements  on  a  combined  or 
consolidated  basis  shall  also  include  in 
the  report  the  statement  of  condition 
and  statement  of  income  of  the 
institution  on  a  stand-alone  basis.  The 
stand-alone  statements  may  be  in 
summary  form  and  shall  disclose  the 
basis  of  presentation  if  different  from 
accounting  policies  of  the  combined  or 
consolidated  statements. 

(2)  Any  bank  that  prepares  its 
financial  statements  on  a  stand-alone 
basis  shall  provide  in  the  footnotes 


accompanying  its  annual  report 
supplemental  information  containing  a 
condensed  statement  of  condition  and 
statement  of  income  for  the  bank's 
related  associations  on  a  combined 
basis.  The  condensed  statements  may  be 
unaudited  and  shall  disclose  the  basis  of 
presentation  if  different  from  accounting 
policies  of  the  bank-only  statements. 
(h)(1)  Each  aiuiual  report  or  notice 
shall  include  a  statement  in  a  prominent 
location  within  the  report  or  notice  that 
the  institution's  quarterly  reports  are 
available  free  of  charge  on  request.  The 
statement  shall  include  approximate 
dates  of  availability  of  the  quarterly 
reports  and  the  telephone  numbera  and 
addresses  where  shareholdera  may 
obtain  a  copy  of  the  reports. 

(2)  Each  association  shall  include  a 
statement  in  a  prominent  location 
within  each  report  that  the 
shareholders'  investment  in  the 
association  may  be  materially  affected 
by  the  financial  condition  and  results  of 
operations  of  the  related  bank  and  (if 
not  otherwise  provided)  that  a  copy  of 
the  bank's  financial  reports  to 
shareholdera  will  be  made  available  free 
of  charge  on  request.  The  statement 
shall  also  include  the  telephone 
numbers  and  addresses  where 
shareholdera  may  obtain  copies  of  the 
related  bank's  financial  reports. 

(3)  Each  institution  shall,  after 
receiving  a  request  for  a  report,  mail  or 
otherwise  furnish  the  report  to  the 
requestor.  The  firet  copy  of  the 
requested  report  shall  be  provided  to  the 
requestor  fren  of  charge. 

(i)  Any  events  that  nave  affected  one 
or  more  related  organizations  of  the 
reporting  institution  that  are  likely  to 
have  a  material  effect  on  the  financial 
condition,  results  of  operations,  cost  of 
funds,  or  reliability  of  sources  of  funds 
of  the  reporting  institution  shall  be 
considered  significant  events  for  the 
reporting  institution  and  shall  be 
disclosed  in  the  reports.  Any  significant 
event  affecting  the  reporting  instituticm 
that  occiured  during  the  preceding 
fiscal  quartera  that  continues  to  have  a 
material  efiiect  on  the  reporting 
institution  shall  be  considered 
significant  events  of  the  current  fiscal 
quarter  and  shall  be  disclosed  in  the 
reports. 

Subpart  B— AfWHiai  Report  to 
SharahoMars 

4.  Section  620.4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  620.4    Preparing  and  distributing  ttte 
annual  report. 

•        •        *        •        •       , 

(b)(1)  Any  bank  that  presents  its 
financial  statements  on  a  combined 


basis  shall  distribute  its  annual  report  to 
the  shareholders  of  related  associations 
within  the  period  required  by  paragraph 
(a)  of  this  section.  Each  bank  shall 
coordinate  such  distribution  with  its 
related  associations. 

(2)  Any  bank  that  presents  its 
financial  statements  on  a  bank-only 
basis  shall  distribute  its  annual  report  to 
the  shareholdera  of  related  associations 
within  the  period  required  by  paragraph 
(a)  of  this  section  in  all  instances  where 
the  bank  experiences  a  significant  event 
that  has  a  material  effect  on  the 
associations.  Each  bank  shall  coordinate 
such  distribution  with  its  related 
associations. 
*        •        •        •        • 

5.  Section  620.5  is  amended  by 
revising  paragraph  (g)(2)(vi)  to  read  as 
follows: 

§620.5    Contents  of  tlie  annual  raport  to 
shareholders. 

(g)*  *  * 

(2)'   •  ' 

(vi)  Discuss  any  events  affecting  a 
related  organization  that  are  likely  to 
have  a  material  effect  on  the  reporting 
institution's  financial  condition,  results 
of  operations,  cost  of  funds,  or 
reliability  of  sources  of  funds. 


Subpart  C— Quarterly  Report 

6.  The  heading  for  subpart  C  is 
revised  as  set  forth  above. 

7.  Section  620.10  is  revised  to  read  as 
follows: 

§820.10    Preparing  the  quarterly  report 

(a)  Each  Farm  Credit  bank  and  direct 
lender  association  shall  prepare  a 
quarterly  report  within  45  days  after  the 
end  of  each  fiscal  quarter,  except  that  no 
report  need  be  prepared  for  the  fiscal 
quarter  that  coincides  with  the  end  of 
the  fiscal  year  of  the  institution. 

(b)  The  report  shall  contain,  at  a 
minimum,  the  information  specified  in 
§620.11  and.  in  addition,  such  other 
material  information  (including 
significant  events)  as  is  necessary  to 
make  the  required  disclosures,  in  light 
of  the  circumstances  under  which  they 
are  made,  not  misleading. 

8.  Part  620  is  amended  by 
redesignating  subparts  D,  E,  and  F  as 
new  subparts  E,  F,  and  G,  respectively, 
and  addhig  a  new  subpart  D  to  read  as 
follows: 

Subpart  D— Notica  to  Sharaholdars 

§620.15    Notioe. 

(a)  Each  Farm  Credit  bank  and  direct 
lender  association  shall  prepare,  file 
with  the  Farm  Credit  Administration, 
and  distributee  notice  to  shareholdera. 


within  30  days  following  the  monthend 
that  the  institution  initially  determines 
that  it  is  not  in  compliance  with  the 
minimum  permanent  capital  standard 
prescribed  under  §615.5205  of  this 
chapter. 

(b)  An  institution  that  has  given 
notice  to  shareholdera  pureuant  to 
paragraph  (a)  of  this  section  or 
subsequent  notice  purauant  to  this 
paragraph  shall  also  prepare,  file  with 
the  Farm  Credit  Administration,  and 
distribute  to  shareholdera  a  notice 
within  45  days  following  the  end  of  any 
subsequent  quarter  at  which  the 
institution's  permanent  capital  ratio 
decreases  by  one-half  of  1  percent  or 
more  from  the  level  reported  in  the  most 
recent  notice  distributed  to 
shareholdera. 

(c)  Each  institution  required  to 
prepare  a  notice  under  §  620.15  (a)  or  (b) 
shall  distribute  the  notice  to 
shareholdera  by  mail  or  otherwise 
furnish  the  information  required  in  the 
notice  by  publishing  it  in  any 
publication  with  circulation  wide 
enough  to  be  reasonably  assured  that  all 
of  the  institution's  shareholdera  have 
access  to  the  information  in  a  timely 
manner. 

§820.17    ContsnteofthenoOea. 

(a)  The  information  required  to  be 
included  in  a  notice  must  be 
conspicuous,  easily  underatandable,  and 
not  misleading. 

(b)  A  notice,  at  a  minimum,  shall 
include: 

(1)  A  statement  that- 

(i)  Briefly  describes  the  regulatory 
minimum  permanent  capital  standard 
established  by  the  Farm  Credit 
Administration  and  the  notice 
requirement  of  §  620.15(a); 

(ii)  Indicates  the  institution's  current 
level  of  permanent  capital;  and 

(iii)  Notifies  shareholdera  that  the 
institution's  permanent  capital  is  below 
the  Farm  Credit  Administration 
regulatory  minimum  standard. 

(2)  A  statement  of  the  effect  that 
noncompliance  has  had  on  the 
institution  and  its  shareholdos. 
including  whether  the  institution  is 
currenUy  prohibited  by  statute  or 
regulation  from  retiring  stock  or 
distributing  earnings  or  whether  the 
Fann  Credit  Administration  has  issued 
a  capital  directive  or  other  enforcement 
action  to  the  institution. 

(3)  A  complete  description  of  any 
event(s)  that  may  have  significanUy 
contributed  to  the  institution's 
noncompliance  with  the  minimum 
permanent  capital  standard. 

(4)  A  statement  that  the  institution  is 
required  by  regulation  to  distribute 
another  notice  to  shareholdera  within  45 
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days  following  the  end  of  any 
subsequent  quarter  at  which  the 
institution's  permanent  capital  ratio 
decreases  by  one  half  of  1  percent  or 
more  from  the  level  reported  in  the 
notice. 

Subpart  E— Association  ArmtMl 
Heating  Information  Statement 

9.  Section  620.20  is  amended  by 
removing  paragraph  (c)  and  revising 
paragraph  (b)  to  read  as  follo%vs: 

1620.20    Prapwtng  and  disMMrting  Itie 


(b)  The  statement  shall  incorporate  by 
reference  the  anmtnl  report  to 
shareholders  required  by  subpart  B  of 
this  part  and  contain  the  information 
specified  in  §  620.21  and  such  other 
material  information  as  is  necessary  to 
make  the  required  statement,  in  Ught  of 
the  circimistances  under  which  it  is 
made,  not  misleading. 

PART  630— DISCLOSURE  TO 
INVESTORS  W  SYSTBMWIDE  AND 
C0N80UDATED  BANK  DEBT 
06UQAT10NS  OF  THE  FARM  CREDIT 
SYSTEM 

10.  The  authority  citation  for  part  630 
is  revised  to  read  as  follows: 

Aotkority:  Sees.  5.17.  5.19  of  Um  Faim 
Ciedit  Act  (12  U.S.C  Z252.  2254). 


11.  Section  630.3  is  amended  by 
redesignating  existing  paragraphs  (f)  and 
(g)  as  new  paragraphs  (g)  and  (h), 
respectively,  and  adding  new  paragraph 
(f)  to  read  as  follows: 

fMOJ    PuMMtingandflilngltwrapoilto 


(f)  Information  in  doctunents  prepared 
for  investors  in  connection  with  the 
ofiisring  of  debt  securities  issued 
through  the  Federal  Farm  Credit  Banks 
Funding  Corporation  may  be 
incorporated  by  reference  in  the  annual 
and  quarterly  reports  in  answer  or 
partial  answer  to  any  item  required  in 
the  reports  under  this  part  A  complete 
description  of  any  offering  docimients 
incorporated  by  reference  must  be 
clearly  identified  in  the  report  (e.g.. 
Federal  Farm  Credit  BanJcs 
Consolidated  Systemwide  Bonds  and 
Discount  Notee— Offering  Circidar 
issued  on  [insert  date]).  OfiJoring 
docimients  incorporated  by  refiraence  in 
either  an  annual  or  quarterly  report 
prepared  under  this  part  must  be  filed 
with  the  Chief  Examiner,  Farm  Credit 
Administration.  McLean.  Virginia 
22102-5090,  either  prior  to  or  at  the 


time  of  submission  of  the  report  under 
paragraph  (h)  of  this  section.  Any 
offering  document  incorporated  by 
reference  is  subject  to  the  delivery  and 
availability  requirements  set  forth  in 
§630.4(a)(5)and(6). 

Dated:  March  20. 1997. 

)e«MttB  Brinklejr, 

Acting  Secretary,  Farm  Credit  Adnunistration 
Board. 

(FR  Doc.  97-8000  Filed  3-28-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Fadacal  Aviation  Administration 

14  CFR  Part  39 

[Docfct  No.  9»nAW6-34;  Amendment  3»- 
9966;  AO  97-06-12] 

RIN2120-AA64 

Alrworthlnass  Dlractlvas,  Qanaral 
Elactric  Aircraft  Enginas  CT7  Sarias 
Turtwprop  Englnaa 

AQBICY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Aircraft 
Engines  (GE)  CT7  series  turtwprop 
engines.  This  action  requires  eddy 
current  inspection  of  disk  holes  of  stage 
1  and  2  gas  generator  turbine  (GGT) 
disks  for  cracks,  and,  if  necessary, 
replacement  with  serviceable  parts.  This 
amendment  is  prompted  by  a  report  of 
a  stage  2  GGT  disk  failure.  The  actions 
speciJBed  in  this  AD  are  intended  to 
prevent  a  stage  1  or  2  GGT  disk  failure, 
which  could  resiilt  in  an  uncontained 
engine  failure  and  damage  to  the 
aircraft. 

DATES:  Effective  April  15, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  15, 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  30, 1997. 

AOfMESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
96-ANE-34.  12  New  England  Executive 
Park.  Burlington,  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  GE 
Aircraft  Engines,  1000  Western  Ave., 


Lyim,  MA  01910;  telephone  (617)  594- 
3140,  fax  (617)  594-4805.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.. 
smte  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Keenan.  Aerospace  Engines, 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate,  12  New 
,    England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone  (617)  238-7139. 
fax  (617)  238-7199. 

SUPPLEMENTARY  MFORMATKM:  The 
Federal  Aviation  Administration  (FAA) 
has  received  a  report  of  a  General 
Electric  Aircraft  Engines  (GE)  CT7  series 
turboprop  engine,  installed  on  a  SAAB- 
SCANIA  SF340  aircraft,  that 
experienced  an  uncontained  stage  2  gas 
generator  turbine  (GGT)  failure  during 
takeoff.  The  investigation  revealed  that 
the  failure  was  caused  by  a  crack  in  a 
disk  cooling  hole.  The  most  likely  cause 
of  the  cracking  was  machining  damage 
to  the  disk  cooling  hole  during 
manufacturing.  This  condition,  if  not 
corrected,  coiild  result  in  a  stage  1  or  2 
GGT  disk  failure,  which  could  result  in 
an  uncontained  engine  failure  and 
damage  to  the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  (CT7-TP 
Series)  Alert  Service  Bulletin  (SB)  A72- 
393,  dated  November  26. 1996,  that  lists 
by  serial  number  (S/N)  affected  stage  1 
and  2  GGT  disks,  and  (CT7-TP  Series) 
SB  72-390,  Revision  1.  dated  December 
11, 1996.  that  describes  the  procedures 
for  eddy  current  inspection  (Ed)  of  disk 
holes  for  cracks. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  stage  1  or  2  GGT  disk  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
aircraft.  This  AD  requires  a  one-time  EQ 
for  cracks  of  disk  holes  of  stage  1  and 
2  GGT  disks,  and,  if  necessary, 
replacement  with  serviceable  parts.  The 
inspection  compUance  time  is  at  the 
next  GGT  module  removal,  or  9  months 
after  the  effective  date  of  this  AD, 
whichever  occurs  first.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  SBs  described 
previously. 

Since  a  sitiiation  exists  that  requires 
the  immediate  adoption  of  this 
regslation,  it  is  found  that  notice  and 
opportunity  for  prior  public  conunent 
hereon  are  impracticable,  and  that  good 


cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-ANE-34."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 


under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

{39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-05-12  General  Electric  Aircraft  Engines: 

Amendment  3»-9956.  Docket  96-ANE- 
34. 

Applicability:  General  Electric  Aircraft 
Engines  (GE)  Models  CT7-5A2.  -7A.  -9B, 
-9C  turboprop  engines,  installed  on  but  not 
limited  to  Constnicciones  Aeronauticas,  SA 
(CASA)  CN-235  series  and  SAAB-SCANIA 
SF340  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  o%vner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (1) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  efiect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  shotild  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  stage  1  or  2  gas  generator 
turbine  (GGT)  disk  failure,  which  could 
result  in  an  uncontained  engine  failure  and 
damage  to  the  aircraft,  accomplish  the 
following: 

(a)  For  all  stage  1  GGT  disks,  Part  Number 
(P/N)  6064T06P0i,  ideiltified  In  Table  1  of 


GE  (CT7-TP  Series)  SB  A72-393,  dated 
November  26, 1996,  that  have  accumulated 
7,000  or  more  cycles  since  new  (CSN)  on  the 
effective  date  of  this  AD,  perform  a  one  time 
eddy  current  inspection  (EQ)  for  cracks  in 
accordance  with  the  Accomplishment 
Instructions  of  GE  (CT7-TP  Series)  SB  72- 
390.  Revision  1,  dated  IDecember  11, 1996,  at 
the  next  GGT  module  removal,  or  not  to 
exceed  9  months  after  the  effective  date  of 
this  AD,  whichever  occurs  first 

(b)  For  all  stage  1  GGT  disks,  P/N 
6064T06P01,  identified  in  Table  1  of  GE 
(CT7-TP  Series)  SB  A72-393.  dated 
November  26, 1996,  that  have  accumulated 
less  than  7,000  CSN  on  the  efiective  date  of 
this  AD,  perform  a  one  time  EQ  for  cracks 
in  accordance  with  the  Accomplishment 
Instructions  of  GE  (CT7-TP  Series)  SB  72- 
390,  Revision  1.  dated  December  11. 1996,  at 
the  next  GGT  module  removal,  but  not  to 
exceed  9.000  CSN. 

(c)  For  all  stage  1  GGT  disks,  P/N 
6064T06P01,  identified  in  Table  2  of  GE 
(CT7-TP  Series)  SB  A72-393,  dated 
November  26, 1996.  that  have  accumulated 
10,000  or  more  CSN  on  the  effiective  date  of 
this  AD,  perform  a  one  time  EQ  for  cradcs 
in  accordance  %vith  the  Accomplishment 
Instructions  of  GE  {CT7-TP  Series)  SB  72- 
390,  Revision  1,  dated  December  11, 1996,  at 
the  next  GGT  module  removal,  or  not  to 
exceed  9  months  after  the  effective  date  of 
this  AD.  whichever  occurs  first. 

(d)  For  all  stage  1  GGT  disks.  P/N 
6064T06P01,  identified  in  Table  2  of  GE 
(CT7-TP  Series)  SB  A72-393,  dated 
November  26, 1996,  that  have  acciunulated 
less  than  10,000  CSN  on  the  efiective  date  of 
this  AD,  (terform  a  one  time  EQ  for  cracks 
in  accordance  with  the  Accomplishment 
Instructions  of  GE  (CT7-TP  Series)  SB  72- 
390.  Revision  1,  dated  December  11, 1996.  at 
the  next  GGT  module  removal,  but  not  to 
exceed  12,000  CSN. 

(e)  For  all  stage  2  GGT  disks,  P/N 
6064T1 2P01 .  idenUfied  in  Table  3  of  GE 
(CT7-TP  Series)  SB  A72-393,  dated 
November  26, 1996,  that  have  accumulated 
7,000  -or  more  CSN  on  the  effective  date  of 
this  AD,  perform  a  one  time  EQ  for  cracks 
in  accordance  with  the  Accomplishment 
Instructions  of  GE  (CT7-TP  Series)  SB  72- 
390.  Revision  1.  dated  December  11, 1996,  at 
the  next  GGT  module  removal,  or  not  to 
exceed  9  months  after  the  effective  date  of 
this  AD,  whichever  occurs  first. 

(f)  For  all  stage  2  GGT  disks,  P/N 
6064T12P01,  identified  in  Table  3  of  GE 
(CT7-TP  Series)  SB  A72-393,  dated 
November  26, 1996.  that  have  accumulated 
less  than  7,000  CSN  on  the  effective  date  of 
this  AD,  perform  a  one  time  EC!  for  cracks 
in  accordance  with  the  Accomplishment 
Instructions  of  GE  (CT7-TP  Series)  SB  72- 
390,  Revision  1,  dated  December  11, 1996.  at 
the  next  GGT  module  removal,  but  not  to 
exceed  9,000  CSN. 

(g)  For  all  stage  2  GGT  disks,  P/N 
6064T12P01.  identified  in  Table  4  of  GE 
(CT7-TP  Series)  SB  A72-393.  dated 
November  26, 1996.  that  have  accumulated 
10,000  or  more  CSN  on  the  effective  date  of 
this  AD,  perform  a  one  time  ECI  for  cracks 
in  accordance  With  the  Accomplishment 
Instructions  of  GE  (CT7-TP  Series)  SB  72- 
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390,  Revision  1,  dated  [)ecember  11. 1996,  at 
the  next  GGT  module  removal,  or  not  to 
exceed  9  months  after  the  effective  date  of 
this  AD,  whichever  occurs  first. 

(h)  For  aU  stage  2  GGT  disks.  P/N 
8064T12P01,  identified  in  Table  4  of  GE 
(CT7-TP  Series)  SB  A72-393.  dated 
November  26, 1996.  that  have  accumulated 
less  than  10.000  CSN  on  the  effective  date  of 
this  AD,  perform  a  one  time  EQ  for  cracks 
in  accordance  with  the  Accomplishment 
Instructions  of  GE  (CT7-TP  Series)  SB  72- 
390,  Revision  1,  dated  December  11, 1996.  at 
the  next  GGT  module  removal,  but  not  to 
exceed  12,000  CSN. 

(i)  For  all  stage  1  GGT  disks,  P/N 
6064T06P01,  and  all  stage  2  GGT  disks.  P/N 
6064T12P01.  not  idenUfied  in  Tables  1 
through  4  of  GE  (CT7-TP  Series)  SB  A72- 
393,  dated  November  26, 1996,  that  have 
accimiulated  7,000  or  more  CSN  on  the 
effective  date  of  this  AD,  pwrform  a  one  time 
EQ  for  cracks  in  accordance  with  the 
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Accomplishment  histructions  of  GE  (CT7-TP 
Series)  SB  72-390,  Revision  1,  dated 
December  11, 1996,  at  the  next  GGT  module 
removal,  or  not  to  exceed  9  months  after  the 
effisctive  date  of  this  AD,  whichever  occurs 
first 

(j)  For  all  stage  1  GGT  disks,  P/N 
6064T06P01,  and  all  stage  2  GGT  disks,  P/N 
6064T12P01,  not  identified  in  Tables  1 
through  4  of  GE  (Cr7-TP  Series)  SB  A72- 
393,  dated  November  26, 1996,  that  have 
accumulated  less  than  7.000  CSN  on  the 
effective  date  of  this  AD,  perform  a  one  time 
EQ  for  cracks  in  accordance  with  the 
Accomplishment  Instructions  of  GE  (CT7-TP 
Series)  SB  72-390,  Revision  1.  dated 
December  11, 1996,  at  the  next  GGT  module 
removal,  but  not  to  exceed  9,000  CSN. 

(k)  Prior  to  further  flight,  remove  from 
service  cracked  disks,  and  replace  with 
serviceable  parts. 

(1)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(m)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airaraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(n)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following  GE 
(CT7-TP  Series)  SBs: 


Docunem  No. 

A72-393  ...„ 

Total 

72-380  „ 

Total 


1-16 


16 
1-6 


Revision 


Original 


Date 


November  26.  1996. 


December  11,  1996. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
frDm  GE  Aircraft  Engines,  1000  Western  Ave., 
Lynn,  MA  01910:  telephone  (617)  594-3140, 
fax  (617)  594-4805.  Copies  may  be  inspected 
at  the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  stiite  700,  Washinston. 
DC 

(o)  This  amendment  becomes  effective  on 
April  15,  1997. 

Issued  in  Burlington.  Massachusetts,  on 
February  24.  1997. 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Senrjce. 
[FR  Doc  97-7595  Filed  3-28-97;  8:45  am] 
MUMQ  COOC  4»1»-13-U 


14CFRPart39 

(Doclwt  No.  97-NM-22-A0;  AtrandnMnt 
3»-«974:  AO  97-07-01] 

RIN212&-AA64 

AirworthinMs  DirKUves;  Airtxjs  Model 
A330  and  A340  S«ries  Airplanes 

AOENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule;  request  for 
comments. 


SUtaiARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 


applicable  to  certain  Airbus  Model 
A330  and  A340  series  airplanes.  This 
action  requires  the  deactivation  of  the 
avionics  ground  refrigeration  unit  (GRU) 
of  the  air  conditioning  system  until  a 
modification  of  avionics  ventilation 
circuit  and  the  GRU  is  accomplished. 
This  amendment  is  prompted  by  reports 
of  water  accumulation  fotmd  in  the  Air 
Data/Inertial  Reference  Unit  (ADIRU) 
trays  of  the  avionics  rack;  the 
accumulation  is  the  result  of  operation 
of  the  GRU  in  high  ambient  humidity. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  water  accimiulating 
in  this  area,  which  could  result  in  the 
failure  of  the  ADIRU  and  consequent 
loss  of  air  data  and  navigational 
information  to  the  fUghtcrew. 
DATES:  Effective  April  15,  1997. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  15, 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  30,  1997. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administi^tion  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
22-AD.  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 


Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Stiwt,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A330  and 
A340  series  airplanes.  The  DGAC 
advises  that  there  have  been  reports  of 
water  acciunulation  found  in  the  Air 
Data/hiertial  Reference  Unit  (ADIRU) 
trays  of  the  avionics  racks  on  in-service 
airplanes.  All  of  the  airplanes  on  which 
this  phenomenon  occurred  were 
equipped  with  a  ground  cooling  system, 
identified  as  Airbus  Modification  No. 
40063S10052.  (This  is  an  optional 
modification  available  to  Model  A3  30 
and  A340  series  airplanes.) 

Investigation  revealed  that  water 
droplets  can  accumulate  on  the 
evaporator  cores  of  the  ground 
refrigeration  unit  (GRU)  as  a  result  of 


high  ambient  humidity.  The  water 
droplets  are  then  carried  within  the 
airflow  and  accumulate  in  the  low 
points  of  the  avionics  ventilation 
ducting. 

In  at  least  two  cases,  this 
accumidation  of  water  resulted  in  the 
failure  of  one  or  two  ADIRU's  diuing 
flight.  In  one  of  these  incidents,  both 
inertial  reference  systems  on  one 
airplane  were  lost,  and  the  flight  crew 
was  compelled  to  execute  an  in-flight 
turn-back.  Upon  the  subsequent 
approach,  all  instrument  landing  system 
data  disappeared  from  the  airplane's 
primary  fli^t  displays. 

Failure  of  the  ADIRU(s)  during  flight, 
which  can  occiu  as  a  result  of  the 
consequences  associated  with  water 
accumulation  in  the  relevant  avionics 
rack,  could  result  in  loss  of  air  data  and 
navigational  information  to  the 
flightcrew.  This  could  compromise  the 
ability  of  the  flight  crew  to  maintain  the 
safe  flight  and  landing  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  All  Operators  Telex 
(AOT)  21-01.  dated  March  28. 1995. 
which  describes  procedures  for 
deactivating  the  avionics  GRU.  if  one  is 
installed  on  the  airplane.  The  DGAC 
classified  this  AOT  as  mandatory  and 
issued  French  airworthiness  directives 
(CN)  95-089-010(8)  (for  Model  A330 
series  airplanes)  and  95-093-020(8)  (for 
Model  A340  series  airplanes),  both 
dated  May  24,  1995,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

Airbus  also  has  issued  Service 
Bulletin  A330-21-3028,  Revision  2. 
dated  May  5.  1995  (for  Model  A330 
series  airplanes),  and  Service  Bulletin 
A340-21-4046,  Revision  2,  dated  May 
5. 1995  (for  Model  A340  series 
airplanes).  These  service  bulletins 
describe  procedures  for  modifying  the 
avionics  equipment  ventilation  system 
and  the  GRU  on  airplanes  equipped 
with  one.  The  modification  procedures 
include: 

1.  Air  tappings  for  relocation  of 
ADIRU  ventilation  from  the  lower  to  the 
upper  side  of  the  ventilation  ducting; 

2.  Installing  water  drains  at  the  lower 
side  of  the  ventilation  ducting; 

3.  Drilling  a  hole  in  each  ADIRU  tray; 
and 

4.  On  airplanes  equipped  with  a  GRU, 
increasing  the  iimer  diameter  of  the 
existing  GRU  drain  line. 

Accomplishment  of  this  modification 
will  prevent  water  from  accumulating  in 
the  ventilation  ducting  low  points  and 
subsequentiy  damaging  the  ADIRU's. 
[This  modification  %vas  installed  during 
production  on  Model  A330  series 


airplanes  beginning  at  manufacturer's 
serial  number  (MSN)  107.  and  on  Model 
A340  series  airplanes  beginning  at  MSN 
114.) 

The  DGAC  has  classified  Revision  2  of 
Airbus  Service  Bulletins  A33O-21-3028 
and  A340-21-4046  as  "recommended." 

FAA's  Conclusioiu 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  water  from  accumulating  in  the 
ADIRU  trays  of  the  avionics  racks, 
which  could  result  in  the  damage  to  or 
failiure  of  the  ADIRU(s)  and  consequent 
loss  of  air  data  and  navigational 
information  to  the  flightcrew.  This  AD 
requires  the  deactivation  of  the  GRU  on 
those  airplanes  equipi>ed  vvith  a  GRU. 
The  deactivation  must  be  accomplished 
in  accordance  with  the  Airbus  AOT 
described  previously. 

Should  an  operator  want  to  reactivate 
the  GRU,  it  must  first  modify  the 
avionics  equipment  ventilation  system 
in  accordance  with  the  procedures 
contained  in  the  Airbus  service  bulletin, 
described  previotisly. 

Coatlmpact 

None  of  the  Model  A330  and  A340 
series  airplanes  affected  by  this  action 
are  on  the  U.S.  Register.  All  airplanes 
included  in  the  applicability  of  this  rule 
currentiy  are  operated  Ly  non-U.S. 
operators  under  foreign  registry; 
therefore,  they  are  not  directiy  affected 
by  this  AD  action.  However,  the  FAA 
considers  that  this  rule  is  necessary  to 
ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
subject  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  1  work  hour  to 


accomplish  the  deactivation  of  the  GRU 
at  an  average  labor  charge  of  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  this  required  action 
would  be  $60  per  airplane. 

If  an  operator  elected  to  the  modify 
avionics  equipment  ventilation  system 
so  that  the  GRU  could  be  reactivated,  it 
would  take  4  work  hours  to  accomplish 
the  modification,  at  an  average  labor 
charge  of  $60  per  work  hour.  Required 
parts  would  be  provided  to  operators 
free  of  charge  by  the  manufacturer. 
Based  on  these  figiues,  the  cost  impact 
of  this  optional  action  would  be  $240 
per  airplane. 

Detennination  of  Rule's  EfEsctive  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currentiy  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications        * 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  Number  97-NM-22-AD."  The 
postcard  will  be  date  stamped  and 
retimied  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  &x)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Snbiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoptkm  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-^IRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

{39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-07-O1  Airbus  Amendment  39-9974. 
Docket  97-NX4-22-AD. 
Applicability:  Model  A330-301  series 
airplanes  having  manufacturer's  serial 
number  (MSN)  l  through  106,  inclusive;  and 
Model  A340-211,  -212,  -311.  and  -312 
series  airplanes  having  MSN  1  through  113, 
inclusive:  on  which  Airbus  Modification  No. 
40063S100S2  (ground  cooling  system)  has 
been  installed:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  aSected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  water  from  accimiulaUng  in  the 
Air  Data/Inertial  RefiBrBnce  Unit  (ADDtU) 


trays  of  the  avionics  racks,  which  could 
result  in  the  damage  to  or  failure  of  the 
ADIRU(s)  and  consequent  loss  of  air  data  and 
navigational  information  to  the  flightcrew, 
accomplish  the  following: 

(a)  Within  500  hours  time-in-service  after 
the  effective  date  of  this  AD,  deactivate  the 
avionics  ground  refrigeration  unit  (GRU)  in 
accordance  with  Airbus  All  Operators  Telex 
21-01.  dated  March  28, 1995. 

(b)  Modification  of  the  avionics  equipment 
ventilation  system  in  accordance  with  Airbus 
Service  Bulletin  A330-21-3Q28,  Revision  2, 
dated  May  5, 1995  (for  Model  A330  series 
airplanes);  or  Airbus  Service  Bulletin  A340- 
21-4046,  Revision  2,  dated  May  5, 1995  (for 
Model  A340  series  airplanes);  as  applicable; 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)  of  this  AD. 
Once  the  modification  is  completed,  the 
avionics  GRU  may  be  reactivated. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  InformaUon  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  modification,  if  accomplished, 
shall  be  done  in  accordance  with  the 
following  Airbus  service  bulletins,  which 
contain  the  specified  list  of  effective  pages: 


Service  buletin  revision  and  dale 


A330-21-3028,  Reyision  2.  May  5.  1996 


A340-21-4046.  Revision  2.  May  5.  1996 


Page  No. 


1.3-6 

2.11.23.24,29-30 

7-10.  12-22. 25-28 

1-4. 

5-12,  14-24.  27-00 

13.25.26.31.32 


Revision  level  shown  on 
page 


2 

1  , 

Originai 

2 

Original 


1 


Date  shown  on  page 


May  5.  1995. 
March  3,  1995. 
January  19,  1995. 
May  5,  1995. 
Jariuary  19,  1995. 
March  3,  1995. 


This  incorporation  by  refisrence  was 
approved  by  the  Director  of  the  Federal 
Roister  in  acoofxlaiice  with  5  U.&C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  Prance. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700.  Washington, 
DC 

(f)  This  amendment  becomes  effective  on 
April  15, 1997. 


Issued  in  Renton,  Washington,  on  March 
19,  1997. 

OutbU  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircrtft  Certification  Service. 
IFR  Doc.  97-7519  Filed  3-28-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  270  and  274 

[" No.  IC-22579;  IA-1823:  S7-24-«6J 

raN3235-AQ07 

Status  of  Investntent  Advisory 
ProgrBRis  Under  the  Investment 
Company  Act  of  1940 

AGENCY:  Securities  and  Exchange 
Commission. 


ACTION:  Final  rule. 


;  The  Commission  is  adoptiog 
rule  3a-4  luider  the  Investment 
Company  Act  of  1940  to  provide  a 
nonexclusive  safe  harbor  from  the 
definition  of  investment  company  for 
certain  programs  under  which 
investment  advisory  services  are 
provided  on  a  discretionary  basis  to  a 
Urge  number  of  advisory  clients  having 
relatively  small  amounts  to  invest.  An 
investment  advisory  program  that  is 
organized  and  operated  in  accordance 
with  the  rule's  provisions  is  not 
required  to  register  as  an  investment 
company  under  the  Investment 
Company  Act  of  1940,  or  to  comply 
with  the  Act's  requirements.  In 
addition,  such  a  program  is  not  subject 
to  the  registration  requirement  under 
section  5  of  the  Seciunties  Act  of  1933. 
EFFECTIVE  DATE:  March  31, 1997. 
FOR  FUNTMER  MFORMATION  CONTACT. 
Rochelle  Kauf&nan  Plesset,  Senior 
Counsel.  (202)  942-0660,  Office  of  Chief 
Coimsel,  EKvision  of  Investment 
Management,  450  Fifth  Street.  N,W.. 
Washington,  D.C.  20549. 
8UPPl£MQfTARY  MFONMATKM:  The 
Securities  and  Exchange  Commission 
("Commission")  is  adopting  rule  3a-4 
imder  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-l.  et  seq.] 
("Investment  Company  Act").  Rule 
3a-4  provides  a  nonexclusive  safie 
harbor  from  the  definition  of  investment 
company  for  certain  programs  under 
which  investment  advisory  services  are 
provided  to  advisory  clients 
("investment  advisory  programs"). 


Executive  Sununary 
I.  Background 
n.  Discussion 

A  Preliminary  Matters 

B.  Definitions 

1.  The  Sponsor 

2.  Investment  Advisory  Program 

C  Provisions  Designed  to  Ensure  that  Each 
CUent  Receives  Individualised 
Treatment 

1.  Individualized  Management  of  Client 
Accounts 

2.  Initial  and  Ongoing  Client  Contact 

3.  Reasonable  Management  Restrictions 

4.  Quarterly  Account  Statements 

5.  Minimtim  Account  Size 

D.  CUent  Retention  of  Ownerriiip  of 
Securities 

1.  Ability  to  Withdraw  and  Pledge 
Securities 

2.  Right  to  Vote  Securities  and  Receive 
Certain  Documents  as  Securityholders 

3.  Right  to  Receive  Trade  ConfinnatioDS 

4.  Legal  Rights  as  Securityholders 

E.  Policies  and  Procedures  and  Fonn  H- 
3a4 


F.  lavestment  Adviaers  Act  Issues  Raised 
by  Investment  Adviaoiy  Pwgiaaa 
m.  Cost/Beoefit  Analysis 

IV.  Paperwofk  Reduction  Act 

V.  Piinl  Regulatory  Flexibility  Analysis 
VL  Eftacdve  Deli 
Vn.  Statutory  AudMrity 

Text  of  Rule 

Exacaow  SaaiBaiy 

The  Commission  is  adopting  rule 
3a-4  under  the  Investment  Company 
Act  to  provide  a  nonexclusive  safe 
harbor  frtxn  the  definition  of  investment 
company  for  certain  investment 
advisory  programs.  These  programs 
typically  are  designed  by  investment 
advisers  or  other  money  managers 
sedfdng  to  provide  the  same  or  similar 
professi(Hial  portfolio  management 
services  on  a  discretionary  basis  to  a 
large  nwmber  of  advisory  clients  having 
relatively  small  amoimts  to  invest 
Under  rule  3a-4,  any  investment 
advisory  program  organized  and 
operated  in  accordance  with  the  rule's 
provisions  is  deemed  not  to  be  an 
investment  company  within  the 
meaning  of  the  Divestment  Company 
Act  In  addition. -a  preliminary  note  to 
rule  3a-4  states  that  there  is  no 
registration  requirement  under  section  5 
of  the  Securities  Act  of  1933 
("Securities  Act") '  with  respect  to 
investment  advisory  programs  that  are 
organized  and  operated  in  compliance 
with  the  provisions  of  the  rule. 

The  rule  provides  that:  (i)  each 
client's  aocotmt  must  be  managed  on  the 
basis  of  the  client's  financial  situation 
and  investment  c^jectives,  and  in 
accordance  with  any  reasonable 
restrictions  imposed  by  the  client  on  the 
management  of  the  account;  (ii)  the 
sponsor  of  the  program  must  obtain 
sufficient  information  from  each  client 
to  be  able  to  provide  individualized 
investment  advice  to  the  client;  (iii)  the 
sponsor  and  portfolio  manager  must  be 
reasonably  available  to  consult  with 
each  dient;  (iv)  each  cUent  must  have 
the  abiUty  to  impose  reasonable 
restrictions  on  the  managmoent  of  the 
client's  account;  (v)  each  client  must  he 
provided  with  a  quarterly  account 
statemmit  containing  a  description  of  all 
activity  in  the  dient 's  accoimt;  and  (vi) 
each  client  must  retain  certain  indicia  of 
ownership  of  all  securities  and  funds  in 
the  accoimt  The  rule  is  intended  to  be 
a  nonexdusive  safe  harbor,  a  program 
that  is  not  organized  and  operated  in  a 
maimer  consistent  with  the  rule  does 
not  necessarily  meet  the  Investment 
Company  Act's  definition  of  investment 
company.  The  rule,  as  adopted,  does  not 
indude  provisions  regarding  written 
polides  and  procedures,  the 


maintenance  of  records,  or  the  filing  of 
a  form  with  the  Commission  that  were 
proposed  for  comment  in  1995. 

I. 


In  recent  years,  the  number  of 
investment  advisory  programs  ihaA  are 
designed  to  provide  professional 
portfolio  management  services  on  a 
discretionary  basis  to  a  large  number  of 
clients  has  increased  greatly.  These 
programs  historically  have  been  offered 
typically  to  dients  who  are  investing 
amounts  of  money  less  than  the 
minimum  investments  for  individual 
accounts  otherwise  required  by 
partidpating  investment  advisers,  but 
significantly  more  than  the  minimum 
accoimt  sizes  of  most  mutual  funds. 

These  investment  advisory  pn^grams 
typically  are  organized  and 
administered  by  a  sponsor,  which 
provides,  or  arranges  for  the  provision 
of.  asset  allocation  advice  and 
administrative  services.^  In  some 
programs,  the  sponsor  or  its  employees 
also  provide  portfoUo  management 
services,  induding  the  selection  of 
particular  securities,  to  the  program's 
clients.  In  other  programs,  the  sponsor 
selects,  or  provides  advice  to  clients 
regarding  the  selection  of,  another 
investment  adviser  (which  may  or  may 
not  be  affiUated  with  the  sponsor)  to  act 
as  the  client's  portfolio  manager.'  In 
these  programs,  the  sponsor  generally  is 
responsible  for  the  ongoing  monitoring 
ef  the  management  of  the  accoimt  by  the 
manager  or  managers  selected.  The 
sponsor,  rather  than  the  portfolio 
manager,  often  serves  as  the  primary 
contact  for  the  dient  in  connection  with 
the  program.*  Sponsors  and  p<»tfbHo 
managers  usually  meet  the  definition  of 
"investment  adviser"  under  the 
Investment  Advisers  Act  of  1940 


>iBU.S.C77a.ifi 


>  The  •pooMT  oftm  U  •  monejf  managenMnt  firm. 
•  broker -deai«r,  a  mutual  fund  adviMr  or,  in  Mane 
instancat,  a  bank.  See.  e^..  Wall  Street  Piefarrad 
Maa«y  Managers,  Inc  (pub.  avail.  Apr.  10. 1W2) 
(broker-daalar):  United  MiMouh  Bank  of  Kansas 
atj.  n.a.  (pub.  avail.  May  11. 1990.  a*  modified  Ian. 
23, 1995)  (taankh  Strategic  Adviaers  Inc.  (pub.  ayaU. 
Dec  13,  laaa)  (mutuai  fund  adviaarl.  The  sponaor 
or  one  of  it*  affiliate*  also  may  execute  Kme  or  all 
of  the  tranaactiors*  for  client  account*. 

3  More  than  one  portfolio  manager  may  manage 
the  client'*  aaaau.  depending  on  the  program,  the 
client'*  iDTeetmaDl  objective*,  and  the  size  of  the 
client'*  account  See.  e.g..  Ratuchar  Pierce  Refcae*. 
Inc.  (pub.  avail.  Apr.  10, 1992);  Wall  Street 
Preferred  Money  Manager*,  bx:..  nipra  note  2; 
Weetfield  CoiuultanU  Group  (pub.  avail  Dec  13. 
1991). 

'Some  inveaUuem  adviaory  program*,  however. 
are  markated  bjr  the  aponaor  through  unafTiliated 
investment  adviaen,  such  as  financial  planner*.  In 
some  of  theae  program*,  the  unaffiliated  inveetment 
advisee  rather  than  tbe  aponaor.  may  aerve  a*  the 
primary  contact  (or  iu  clienU  that  participate  in  the 
program.  See.  e.g.,  Wastfield  Consultanu  Group, 
supra  note  3. 
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("Advisers  Act"),*  and  may  be  required 
to  register  under  that  Act.*  Included 
among  investment  advisory  programs 
developed  in  the  recent  past  are  those 
commooiy  referred  to  as  "wrap  fee 
programs."  in  a  wrap  fee  program,  the 
client  typically  is  provided  with 
portfolio  management,  execution  of 
transactions,  asset  allocation,  and 
administrative  services  for  a  single  fee 
based  on  the  size  of  the  account.^  At 
year-end  1995.  assets  in  wrap  fee 
programs  totaled  approximately  $101.6 
billion,  an  increase  of  over  30  percent  in 
one  year.* 

Under  wrap  fee  and  other  investment 
advisory  programs,  a  client's  account 
typically  is  managed  on  a  discretionary 
basis  in  accordance  with  pre-selected 
investment  objectives.  Clients  with 
similar  investment  objectives  often 
receive  the  same  investment  advice  and 


M5  U.S.C  80b-l.  et  seq.  Section  202(aMn)  of  tha 
Adviavf  Act  (IS  U.S.C  80i>-2(a)(1 1 ))  defines 
"investment  adviser"  as  "any  person  *»ho.  for 
compensation,  nngagas  in  the  business  of  advising 
othan,  either  directly  or  through  pubHcatioas  or 
writiags,  as  to  the  value  of  seciirities  or  as  to  the 
■dviaability  of  investing  in.  purchasing,  or  selling 
securitiea.  or  who.  tor  compensation  and  as  part  of 
a  regular  business.  Issues  or  promulgates  analyses 
or  reports  concerning  securities  *   *   '."A  bank 
generally  is  excepted  from  the  definition  of 
investment  adviser  under  Section  202{aMll)(A)  of 
the  Advisers  Act.  A  broker-dealer  that  sponsors  an 
iasMlUHM  a<ivisory  program  generally  cannot  rely 
on  tlia  broker-dealer  exception  from  the  definition 
of  invwtmaal  adviser  in  Section  202(a)(  1 1  MO  of  the 
Advisers  Act.  See.  eg..  Status  of  Investment 
Advisory  Programs  under  the  Investment  Company 
Act.  Investment  Company  Act  Release  No.  21260 
(My  27. 1995).  60  FR  39574  (Aug.  2.  1995)  ("July 
IWe«ae");  National  Regulatory  Services.  Inc.  (pub. 
•vail.  Dec.  2.  1992). 

*Tbe  National  Securities  Markets  Improvement 
Act  of  1996  (Pub.  L  No.  104-290)  amended  the 
Advisers  Act  to  provide  that  certaui  investment 
advisers  will  be  subfect  primarily  to  the  supervision 
of  the  Commission,  while  other  advisers  will  be 
subject  primarily  to  state  regulation.  Eflactive  April 
9. 1997.  if  an  investment  adviser  is  regulated  or 
required  to  be  regulated  as  an  investment  adviser 
in  the  state  in  which  it  maintains  its  principal  office 
■ad  placa  of  btwiaess.  it  may  not  register  with  the 
"         ''^  T  unlaw  (1)  it  has  asseU  under 

t  of  $25  milbon  or  more,  or  (2)  it 
■  •registered  investment  company.  Propoead 
fnlaa  poblisbed  for  comment  by  the  Coinmission 
would  reallocate  regulatory  responsibilities  for 
investmaot  advisers  between  the  Commission  and 
I'm  ilalM.  Rules  Implementing  Amendments  to  the 
hiMnwl  Advisers  Act  of  1940.  Invaatntent 
Adviaar*  Act  Release  No.  1601  (Dec.  18. 1996),  61 
FRM4aO(Dec.  27.  1996). 

'Sw  iMngrapb  (g)(4)  irf  rule  204-3  under  the 
Ad^iawi  Act  (1 7  CFR  27S.204-3(g)(4))  (defining 
wwp  fM  program  for  puipoaas  of  wrap  lea  brochuie 
trnfoinmimati 

*CaruUi  Asaociates,  Inc.  and  Upper  Analytical 
Sanricaa.  Inc.  Tbe  CeruUi-Upper  Analytical  Raport: 
SiMa  of  the  Wrap  Account  Industry  5  (1996).  Tbeee 
fl^ma  include  assets  in  mutual  hmd  wrap 
pro-ams.  also  called  mutual  fund  asset  allocation 
propams.  Unlike  traditional  wrap  fee  prtigrams. 
— *M«I  fund  wrap  programs  contemplate  that  a 
cUanl's  asseU  are  allocated  only  among  specified 
mutual  fund*.  Aaaals  in  mutual  fund  wrap 
programs  inpiiiHilid  19%  of  total  asaeU  in  wrap 
be  programs  ai  yeu-aod  1995.  Id.  at  7. 


may  hold  the  same  or  substantially  the 
same  securities  in  their  accounts.  In 
light  of  this  similarity  of  management, 
some  of  these  investment  advisory 
programs  may  meet  the  definition  of 
investment  company  imder  the 
Investment  Company  Act,  and  may  be 
issuing  securities  for  purposes  of  the 
Securities  Act.' 

In  1980,  the  Commission  sought  to 
address  certain  issues  presented  by 
investment  advisory  programs  by 
proposing  rule  3a-4  imder  the 
Investment  Company  Act,  which  would 
have  provided  a  safe  harbor  from  the 
definition  of  investment  company  for 
investment  advisory  programs  operating 
in  the  manner  described  in  the  rule.'o 
Commenters  generally  opposed  the 
proposed  rule,  and  it  was  never 
adopted. ' '  After  this  proposal,  however, 
the  Commission's  Division  of 
Investment  Management  ("Division") 
received  nimierous  requests  for 
assurance  that  it  woidd  not  recommend 
enforcement  action  with  respect  to 
investment  advisory  programs  if  they 
operated  without  registering  under  the 
Investment  Company  Act.  In  response  to 
these  requests,  the  staff  issued  a  series 
of  no-action  letters  describing 
investment  advisory  programs  that 
would  not  be  deemed  investment 
companies  for  purposes  of  the 
Investment  Company  Act.'^  Many,  if  not 


*  For  a  detailed  discussion  of  why  an  investment 
advisory  program  may  meet  the  definition  of 
investment  company  and  may  be  deemed  to  be 
issuing  securities,  see  |uly  Release,  supra  note  5.  al 
Section  I.  See  also  In  the  N4atter  of  Qarke  Lanzen 
Skalla  Investment  Firm,  Inc..  Investment  Company 
Act  Release  No  21140  (June  16,  1995);  SEC  v.  First 
National  Qty  Bank,  Litigation  Ralassa  No.  4534 
(1969-1970  Transfer  Binder)  Fed.  Sec.  L.  Rep 
(CCH)  1  92.592  (Feb.  6.  1970). 

■°  Individualized  Investment  Man^ement 
Services.  Investment  Company  Act  Reieaaa  No. 
11391  (Oct.  10,  1«80).  45  FR  69479  (Oct.  21,  1960) 
("1980  Release").  Tbe  1980  Release  also  stated  that 
the  Commission's  Division  of  Corporation  Finance 
bad  indicated  that  if  rule  3a-4  were  adopted,  that 
Division  would  not  recommend  that  the 
Commission  take  enforcement  action  if  interests  in 
an  investment  advisory  program  operated  in 
accofdance  with  the  propoeed  rule's  requirement* 
were  ool  ragislered  under  the  Securities  Act.  Id.  at 
n.lS. 

"See  July  Ralaaae.  supia  note  S,  at  n.20 and 
accompanying  text. 

■'See.  e.g..  Baosoa  White  ft  Company  (pub.  avail. 
June  14. 1995)-.  Wall  Street  Preferred  Money 
Managers,  Inc.,  supra  note  2:  Rauscher  Pierce 
Refsnas.  Inc..  tupra  note  3:  Westfieid  Consultants 
Grt>up,  supra  note  3;  WestAmericaa  Investment 
Company  (pub.  avail.  Nov  26.  1991);  Rushmore 
Inveatmaoi  Advisaia,  Ud.  (pub.  avail.  Feb.  1. 1991): 
Qualivest  Capital  Management.  Inc.  (pub.  avail  July 
30, 1990);  Unitad  Missouri  Bank  of  Kansas  Qty, 
n.a..  supra  note  Z,  Manning  &  Napier  Advisors.  Inc. 
(pub.  avail  Apr.  24,  1990);  Jeffries  ft  Company  (pub, 
avail  June  16,  1989);  Strategic  Advisers,  Inc..  tupra 
note  2:  Scudder  Fund  Management  Service  (pub. 
avail.  Aug.  17. 1988);  Shearson/ American  Express, 
Inc.  (pub.  avail.  July  13.  1983);  Paley  ft  Cana.  Inc. 
(pub.  avail.  Dec.  6. 1982). 


most,  of  the  programs  described  in  the 
no-action  letters  met  the  terms  specified 
in  the  proposed  rule. 

On  July  27, 1995,  the  Commission 
proposed  for  comment  a  revised  version 
of  rule  3a-4  ("revised  proposed  rule  3a- 
4"  or  "revised  proposed  rule,"  proposed 
for  comment  in  the  "July  Release"). '^ 
The  objective  of  the  revised  proposed 
rule  was  to  clarify  the  Commission's 
views  regarding  the  status  of  investment 
advisory  programs  under  the  federal 
securities  laws  by  describing  certain 
basic  attributes  of  an  investment 
advisory  program  that  differ  from  those 
of  an  investment  company  that  is 
required  to  register  imder  the 
Investment  C^ompany  Act.'*  The  revised 
proposed  rule  was  Iwsed  largely  on  the 
provisions  of  the  rule  as  originally 
proposed,  as  modified  and  explained  in 
the  subsequent  no-action  letters,  but 
also  required  the  creation  and 
maintenance  of  certain  dociunents  and 
records.  Like  the  original  proposal, 
revised  proposed  rule  3a-4  would  have 
provided  a  nonexclusive  safe  harbor 
from  the  definition  of  investment 
company  for  investment  advisory 
programs  that  are  organized  and 
operated  in  the  manner  described  in  the 
rule. '5 

The  Commission  received  comments 
on  the  revised  proposed  nde  from  28 
commenters,  including  three  law  firms, 
eight  professional  and  trade 
associations,  and  17  financial  firms  [i.e., 
brokers,  banks,  investment  advisers  and 
others).  '*  Clommenters  generally 
expressed  support  for  the  (Commission's 
goal  of  providing  a  nonexclusive  safe 
harbor  from  the  definition  of  investment 
company  for  certain  investment 
advisory  programs.  A  number  of 
commenters,  however,  raised  concerns 
about  particular  aspects  of  the  rule. 
Many  of  these  comments  are  discussed 
in  more  detail  below. '^ 

n.  Diacuarion 

The  (Commission  is  adopting  rule  3a— 
4  imder  the  Investment  (Company  Acrt. 
Like  the  proposed  and  revised  proposed 
rules,  rule  3a-4  provides  a  nonexclusive 
safe  harbor  from  the  definition  of 
investment  company  for  investment 
advisory  programs  that  are  organized 


■'  July  Reiaasa,  $upra  note  5. 

■*  July  Ralaaae.  tupra  note  5.  al  SactJon  I. 

■'The  Note  to  the  rarisad  propoead  rule  stated 
that  interests  in  investment  advisory  programs 
organized  and  operated  in  compliance  with  the  rule 
would  not  be  required  to  be  registered  under  the 
Securities  Act.  See  July  Release,  supra  note  5,  al 
n.26  and  accompanying  laxt;  Note  to  revised 
propoeed  rule  3a-4. 

'*The  comment  letters  and  a  summary  of  the 
comments  prepared  by  the  Commission  staff  are 
included  in  File  No.  S7-24-9S. 

"  See  in/hi  Section  HE. 


and  operated  in  the  maimer  described  in 
the  rule.  The  rule's  provisions  haye  the 
effect  of  ensuring  that  clients  in  a 
program  relying  on  the  rule  receive 
individualized  treatment,  including  the 
opportunity  to  place  investment 
restrictions  on  the  management  of  their 
accounts  and  the  right  to  receive 
disclosure  documents  in  coimection 
with  securities  held  in  their  accounts. 
Moreover,  if  an  advisory  program  were 
operated  by  an  investment  adviser 
registered  under  the  Advisers  Act, 
clients  of  the  program  would  receive  the 
protections  of  that  Act.  The  safe  harbor 
thus  is  designed  to  provide  an 
exemption  for  certain  investment 
advisory  programs  without  undermining 
the  protection  of  investors  who 
participate  in  those  programs. 

A.  Preliminary  Matters 

Several  commenters  supporting  the 
goals  underlying  rule  3a— 4  asked  the 
(Commission  to  clarify  the  scope  of  the 
rule.  Two  commenters,  for  example, 
asked  the  Commission  to  clarify  that 
investment  advisory  programs  that 
contemplate  advisers  not  having 
investment  discretion  over  their  clients' 
assets  generally  do  not  need  the  safe 
harbor  to  avoid  investment  company 
status.  The  Commission  notes  that  rule 
3a-4  is  intended  to  provide  a  safe 
harbor  for  discretionary  investment 
advisory  programs.  A  nondiscretionary 
program  (i.e.,  one  in  which  the  investor 
has  the  authority  to  accept  or  reject  each 
recommendation  to  purchase  or  sell  a 
security  made  by  the  portfolio  manager, 
and  exercises  judgment  with  respect  to 
such  recommendations),  generally  will 
not  meet  the  definition  of  investment 
company  under  the  Investment 
Company  Act  or  issue  securities  that  are 
required  to  be  registered  under  Section 
5  of  the  Securities  Act,  regardless  of 
whether  the  program  is  operated  in 
accordance  with  the  provisions  of  rule 
3a-4.'» 

One  commenter  asked  the 
(Commission  to  clarify  that  a  program's 
failure  to  operate  in  a  manner  consistent 
with  every  provision  of  the  rule  would 
not  preclude  the  program  from  relying 
on  the  safe  harbor.  The  rule  sets  forth 
circumstances  under  which  an 
investment  advisory  program  will  not  be 
considered  an  investment  company,  and 
a  program  that  is  not  organized  and 
operated  in  accordance  with  the  rule's 
provisions  caimot  rely  on  the  safe 
harbor.  The  safe  harbor  provided  by  the 


rule,  however,  is  designed  to  be 
nonexclusive.  Failure  to  operate  in  the 
manner  described  in  rule  3a-4  does  not 
necessarily  indicate  that  a  program  is  an 
investment  company.  Whether  a 
program  that  operates  outside  of  rule 
3a— 4  is  an  investment  company  is  a 
factual  determination  and  depends  on 
whether  the  program  is  an  issuer  of 
securities  under  the  Investment 
Company  Act  and  the  Securities  Act.'^ 

(Commenters  suggested  that,  rather 
than  addressing  the  status  of  investment 
advisory  programs  under  the  Securities 
Act  in  a  note  to  rule  3a-4,  the  rule  itself 
should  provide  that  interests  in  the 
programs  do  not  constitute  "securities" 
within  the  meaning  of  the  Securities 
Act.^  While  the  (Commission  has  not 
revised  the  rule  in  this  regard,  it  has 
revised  the  Note  so  that  it  does  not 
imply  that  investment  advisory 
programs  organized  and  operated  in 
accordance  with  the  rule  may  result  in 
the  issuance  of  securities  under  the 
Securities  Act.^' 

The  (Commission  noted  in  the  July 
Release  that  the  adoption  of  rule  3a— 4 
would  not  affect  the  status  of  no-action 
letters  previously  issued  by  the  Division 
with  respect  to  investment  advisory 
programs.  Therefore,  investment 
advisory  programs  operated  in  a  maimer 
consistent  with  those  letters  would 
continue  not  to  be  required  to  register 
under  the  Investment  (Company  Act,  and 
interests  in  the  programs  would  not  be 
required  to  be  registered  as  securities 
under  the  Securities  Act.  The 
Commission  also  stated  in  the  July 
Release  that  the  Division,  as  a  general 


■'Whether  a  program  is  nondiscretionary  is 
inherently  a  factual  determination.  A  program 
designated  as  "nondiscretionary"  in  which  the 
client  follows  each  and  every  recommendation  of 
the  adviser  may  raise  a  question  whether  the 
program  in  hct  is  nondiscretionary. 


■*  In  the  July  Release,  the  Commission  noted  that 
an  investment  advisory  program  could  be 
considered  to  be  an  issuer  because  the  client 
accounts  in  the  program,  taken  together,  could  be 
considered  to  be  an  organized  group  of  persons.  See 
July  Release,  supra  note  5,  at  nn.11-15  and 
accompanying  text;  see  alto  Advisory  Committee 
on  Investment  Management  Services  for  Individual 
Investors:  Small  Account  Investment  Management 
Services  at  23  (Jan.  1973).  ("An  investment  service 
which  is  operated  on  a  discrelioiury  basis  and  does 
not  afford  investors  individual  attention  would 
appear  to  be  offering  an  investment  contract  or 
security,  if  substantially  the  same  investment 
advice  is  given  to  all  clients  or  to  discernible  groups 
of  clients.  •   •   •") 

loin  letters  issued  by  the  Division  of  Investment 
Management  granting  no-action  assurances  to 
investment  advisory  programs,  the  Division  of 
Corporation  Finance  also  gave  assurances  that  it 
would  not  recommend  enforcement  action  to  tbe 
Commission  if  the  requestor  relied  on  an  opinion 
of  counsel  stating  that  interests  in  the  investment 
advisory  program  were  not  "securities"  within  the 
meaning  of  the  Securities  Act.  See,  e.g.,  Morgan 
Keegan  ft  Company.  Inc.,  supra  note  12;  Westfieid 
Consultants  Group,  supra  note  3;  Rauscher  Pierce 
Refsnes,  Inc.  supra  note  3. 

'■  Tbe  Note  to  rule  3a-4  states,  in  part,  that  there 
is  no  registration  raquiramant  under  section  5  of  the 
Securities  Act  with  rasped  to  programs  that  are 
organized  and  operated  in  the  maimer  described  in 
the  rule. 


matter,  would  not  consider  requests  for 
no-action  or  exemptive  relief  with 
respect  to  programs  that  do  not  rely  on 
the  rule.^^  In  making  this  statement,  the 
(Commission  sought  to  indicate  that  in 
the  future,  the  staff  ordinarily  will  not 
respond  to  no-action  requests  or  support 
applications  for  exemptive  relief 
regarding  investment  advisory  programs 
that  are  similar  to  those  programs  that 
have  been  the  subject  of  the  no-action 
letters  issued  by  the  Division,  but  that 
are  not  operated  in  accordance  with  all 
the  provisions  of  rule  3a-4.  The  staff, 
however,  will  in  the  future  consider 
requests  raising  interpretive  issues 
under  rule  3a-4,  and  will  continue  to 
entertain  no-action  requests  with 
respect  to  programs  that  raise  unique  or 
novel  issues.^^ 

B.  Definitions 

1.  The  Sponsor 

A  number  of  the  terms  of  the  revised 
proposed  rule  provided  that  the 
"sponsor"  of  a  program  or  another 
person  designated  by  the  sponsor  must 
perfonn  the  duties  and  responsibilities 
set  forth  in  the  rule.  Under  paragraph  (b) 
of  revised  proposed  rule  3a-4, 
"sponsor"  would  have  been  defined  as 
any  person  who  receives  compensation 
for  sponsoring,  organizing  or 
administering  the  program,  or  for 
selecting,  or  providing  advice  to  clients 
regarding  the  selection  of.  persons 
responsible  for  managing  the  client's 
account  in  the  program.  Revised 
proposed  rule  3a-4  would  have 
provided  that,  if  a  program  had  more 
than  one  sponsor,  one  person  would 
need  to  be  designated  as  the  principal 
sponsor,  and  that  person  would  be 
responsible  for  carrying  out  the 
sponsor's  duties  and  responsibilities 
under  the  rule. 2*  The  July  Release  noted 
that  this  definition  and  approach  was 
the  same  as  that  used  in  paragraph  (f)  of 
rule  204-3  under  the  Advisers  Act, 
which  sets  forth  a  separate  brochure 
requirement  for  sponsors  of  wrap  fee 
programs." 


22  July  Release,  supra  note  5.  at  n.27. 

"  The  staff  previously  has  indicated  that  it  will 
no  longw  entertain  requests  for  no-action  relief 
regarding  investment  advisory  programs  uikless  they 
present  novel  or  unusual  issues.  See,  e.g..  Wall 
Street  Preferred  Money  Managers,  Inc.  supra  note 
2. 

>*July  Raleaaa,  supra  note  5.  at  Section  n.A.1. 

"  Tbe  sponsor  of  an  investment  advisory  program 
usually  is  an  investment  adviser  under  Section 
202(aKll)  of  the  Advisers  Act.  and  may  be  required 
to  register  under  the  Act  See  July  Release,  supra 
note  5,  at  nn.S-8  and  accompanying  text  and  note 
6  of  this  Release.  Nonetheless,  the  rule  is  available 
to  any  investment  advisory  program,  regardless  of 
whether  the  sponsor  is  excepted  from  the  definition 
of  investaoent  adviser  {e.g.,  a  bank),  or  is  required 
to  be  registered  under  the  Act 


;mi 
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Some  commentera  were  critical  of  the 
broad  scope  of  the  proposed  definition 
of  sponsor,  noting  that  a  program  could 
have  multiple  sponsors  under  the 
definition,  and  asserting  that  the 
existence  of  multiple  sponsors  would 
serve  no  purpose  in  assuring  that  clients 
in  a  program  receive  individualized 
management  services  or  that  the 
program  operates  in  the  manner 
specified  in  the  rule.  One  commenter 
suggested  that  the  definition  should  be 
modified  to  reach  only  the  manager  that 
sponsors  the  program  and  participates 
in  the  management  of  the  client's 
investment  portfolio  (or  selects  another 
f)erson  designated  to  perform  such 
management  services).  The  Commission 
notes  diat  the  structtue  of  programs  may 
vary  widely,  and  that  the  broad 
definition  of  the  term  sponsor  is 
intended  to  anticipate  such  variations 
and  to  provide  persons  involved  in  a 
program  with  the  flexibility  to  designate 
the  person  in  the  best  position  to  fulfill 
the  rule's  provisions.  The  Commission 
thus  has  determined  to  adopt  the 
definition  as  proposed  in  order  to 
preserve  this  flexibility.  ^^ 

2.  Investment  Advisory  Program 

The  safe  harbor  described  in  revised 
prop>osed  rule  3a-4  would  have  been 
available  to  a  "program  under  which 
investment  advisory  services  are 
provided  to  clients."  The  revised 
proposed  rule,  however,  did  not 
specifically  define  the  term  "program." 
Certain  commenters  requested  that  the 
Commission  provide  further  guidance  as 
to  what  constitutes  a  program.  The 
Commission  notes  that  the  use  of  the 
term  "program"  in  the  rule  is  intended 
to  describe  the  types  of  advisory 
services  that  potentially  could  be 
subject  to  the  Investment  Company  Act 
and  the  Securities  Act  The  Commission 
does  not  believe  that  it  is  necessary  or 
advisable  to  include  a  definition  of 
program  in  the  rule,  because  such  a 
definition  could  result  inadvertently  in 
the  exclusion  fiom  the  scope  of  the  rule 
of  an  entity  that  otherwise  would  be 
entitled  to  rely  on  it. 

C.  Ptxtvisiotu  Designed  To  Ensure  That 
Each  Client  Receives  Individualized 
Treatment 

Revised  proposed  rule  3»-4  contained 
four  provisions  relating  to  the 
individualized  treatment  received  by 
clients  in  investment  advisory  programs 
covered  by  the  rule.  The  July  Release 
stated  that  these  provisions  were  based 
on  the  terms  of  rule  3a-4  as  originally 
proposed,  as  those  provisions  were 


applied  in  the  no-action  letters.^?  The 
rule  as  adopted  includes  these  four 
provisions,  with  certain  modifications 
discussed  below. 

1.  Individualized  Management  of  Client 
Accoimts 

Paragraph  (a)(1)  of  the  revised 
proposed  rule  provided  that  a  client's 
account  must  be  managed  on  the  basis 
of  the  client's  financial  situation, 
investment  objectives  and  instructions. 
The  July  Release  noted  that  this 
provision  was  designed  to  delineate  a 
key  difference  between  chents  of 
investment  advisers  and  investors  in 
investment  companies.  A  client  of  an 
investment  adviser  typically  is  provided 
with  individualized  advice  that  is  based 
on  the  chent's  financial  situation  and 
investment  objectives.  In  contrast,  the 
investment  adviser  of  an  investment 
company  need  not  consider  the 
individual  needs  of  the  company's 
shareholders  when  making  investment 
decisions,  and  thus  has  no  obligation  to 
ensure  that  each  security  purchased  for 
the  company's  portfolio  is  an 
appropriate  investment  for  each 
shareholder.^*  The  Commission  is 
adopting  paragraph  (a)(1)  without 
substantive  modiJBcation.^ 

In  the  July  Release,  the  Commission 
noted  that  clients  of  an  investment 
advisory  program  with  similar 
investment  objectives  may  hold 
substantially  the  same  securities  in  their 
accounts  in  accordance  with  a  portfolio 
manager's  model,  and  that  this  does  not 
necetnarily  indicate  that  clients  in  the 
program  hJsve  not  received 
individualized  treatment  for  purposes  of 
the  rule.*'  The  Commission  is 
reaffirming  this  position  in  connection 
with  the  adopted  rule.'' 


'Pnagraph  (b)  of  mla  3»-4.  M  adoptML 


"July  Relaaas,  »upra  note  5.  at  S«cUoo  n.A.2. 

"July  RaiMM.  »upro  nota  5.  at  Section  n.A.2.i. 

"Ajootadabova.  paragraph  (iMl)  of  the  raviaad 
proposed  rule  provided  that  a  client's  account  must 
be  managed  oo  the  basis  of  the  client's  financial 
situation,  investment  objectives  and  instructiont 
(emphasis  added).  The  Commission  has  determined 
that  individualized  treatment  does  not  require  that 
the  client  be  entitled  to  give  instructions  to  lb* 
adviser  with  respect  to  the  management  of  the 
account  other  than  those  reasonable  restrictioos 
referenced  in  paragraph  (a)(3)  Therefore,  the 
Commiaaion  has  clarified  the  rule  text  by  repUcii^ 
the  word  "instructions"  with  the  word 
"restriction*."  Nooethelesa.  the  rule  contemplates 
that  a  client's  investment  ob)ective  will  be 
formulated  with  appropriate  input  from  the  client 
regarding  the  client's  financial  goals  and  risk 
tolerance. 

">July  RalaaiB.  supra  note  5.  at  n.34  wd 
accompanying  text 

"  As  indicated  in  the  July  Release,  this  position 
is  consistent  with  no-action  letters  issued 
concerning  programs  that  allocate  client  assets  in 
accordance  with  computerized  investment  models. 
July  Release,  tupra  note  S.  at  n.34  and 
accompanying  text;  see.  a.g.,  Qualivest  Capital 
Managnraaul  Inc.  supra  note  12  (sponsor  propoaad 


The  Commission  also  stated  in  the 
July  Release  that  it  would  not  be 
necessary  under  the  rule  for  a  portfolio 
manager  to  make  separate 
determinations  regarding  the 
appropriateness  of  each  transaction  for 
each  client  prior  to  effecting  the 
transaction.  One  commenter  supporting 
the  Commission's  position  with  respect 
to  model  portfolios  nonetheless  urged 
the  Commission  to  require  the  sponsor 
or  program  manager  specifically  to 
evaluate  the  suitability  of  each 
transaction  for  each  client.  This 
commenter  maintained  that,  without 
such  individualized  determinations, 
clients  of  an  investment  advisory 
program  would  not  receive 
individualized  advice. 

Investment  advisers  under  the 
Advisers  Act  owe  their  clients  the  duty 
to  provide  only  suitable  investment 
advice,  whether  or  not  the  advice  is 
provided  to  clients  through  an 
investment  advisory  program. '^  Xo 
fulfill  this  suitability  obligation,  an 
investment  advisw  must  make  a 
reasonable  determination  that  the 
investment  advice  provided  is  suitable 
for  the  client  based  on  the  climit's 
financial  situation  and  investment 
objectives.  The  adviser's  use  of  a  model 
to  manage  client  accoimts  would  not 
alter  this  obligation  in  any  way. 

2.  Initial  and  Ongoing  Client  Contact 

Paragraph  (aH2)  of  revised  proposed 
rule  3a— 4  reflects  the  view  that 
providing  individualized  investment 
advice  contemplates  an  adviser  having 
sufficient  contact  with  a  client  to  elicit 
the  information  necessary  to  provide  the 
advice.  In  particular,  luider  paragraph 
(a)(2),  a  program  relying  on  the  rule 
must  provide  that  the  sponsor  or  a 
person  designated  by  the  sponsor 
("designated  person")  contact  and 
solicit  information  from  the  client.  Such 
a  program  also  must  provide  for  the 
sponsor  and  the  portfolio  manager  to  be 
reasonably  available  to  consult  with  the 
chent  concerning  the  management  of 
the  client's  account. 

Under  paragraph  (a)(2)  of  the  revised 
proposed  rule,  an  advisory  program 
intended  to  qualify  for  the  safe  harbor 


to  use  computerized  investment  allocation  moM  to 
allocate  client  assets  «mnng  money  managar*). 

"  See  Suitability  of  Investment  Advice  Providad 
l>y  Investment  Advisers:  Custodial  Account 
Statements  for  Certain  Advisory  Clients,  Investment 
Advisers  Act  Release  No.  1406  (Mar.  16, 1994),  59 
FR  13464  (Mar.  22.  1994)  at  an.2-S  and 
accompanying  text  ( 'Investment  advisers  are 
fiduciaries  who  owe  their  clients  a  series  of  duties, 
one  of  which  is  the  duty  to  provide  only  suitable 
investment  advice.  This  duty  is  enforceable  under 
the  antifraud  provisions  of  tha  Advisers  Act,  section 
206,  and  the  Commission  has  sanctioned  advisers 
ior  violating  this  duty."). 


set  out  in  the  rule  would  have  needed 
to  require  that  the  sponsor  or  a 
designated  person:  (1)  obtain 
information  bom  the  client  concerning 
the  client's  financial  situation  and 
investment  objectives  (including  any 
restrictions  that  the  client  may  wish  to 
impose  regarding  the  management  of  the 
account)  at  the  time  the  client  opens  the 
account; ''  (2)  contact  the  client  at  least 
aimually  to  determine  whether  there 
have  been  any  changes  in  the  client's 
financial  situation  or  investment 
objectives,  or  whether  the  client  wishes 
to  impose  any  reasonable  restrictions  on 
the  management  of  the  account  or 
modify  an  existing  restriction  in  a 
reasonable  manner;  and  (3)  notify  the 
client  in  writing  at  least  quarterly  that 
the  sponsor  or  designated  person  should 
be  contacted  if  there  have  been  any 
changes  in  the  client's  financial 
situation  or  investment  objectives,  or  if 
the  client  wishes  to  impose  or  modify 
any  restrictions  on  the  management  of 
the  account.  The  Commission  is 
adopting  these  three  provisions  as 
proposed,  with  minor  modifications  to 
clarify  their  meaning.^* 

In  the  July  Release,  the  Commission 
noted  that  the  provision  regarding 
annual  client  contact  was  designed  to 
ensure  that  sponsors  have  current 
information  about  clients  in  the 
program,  which,  in  the  Commission's 
view,  is  critical  to  the  provision  of 
individually  tailored  advice.  ^^  Like  the 
revised  proposed  rule,  the  rule  as 
adopted  does  not  dictate  the  manner  in 
which  a  sponsor  contacts  its  clients 
annually.^Contact  can  be  made,  for 


"  A  sponsor  or  designated  person  seeking  to  rely 
on  the  rule  as  adopted  could  obtain  this  information 
through  interviews  (either  in  person  or  by 
telephone)  and/or  through  questionnaires  that 
clients  must  complete  and  return  prior  to  the 
opening  of  the  account.  This  position  is  consistent 
with  no-action  letters  previously  issued  by  the  staff. 
See,  e.g..  Rauscher  Pierce  Refsnes,  Inc.,  supra  note 
3  (prospective  client  will  be  interviewed  over  the 
telephone):  Maiuiing  &  Napier  Advisors.  Inc.,  supra 
note  12  (prospective  client  initially  submits  written 
questionnaire  and  later  is  interviewed  by 
telephone). 

»  Paragraphs  (a)(2}(i),  (a)(2)(ii)  and  (a)(2)(iii)  of 
rule  3a-4.  as  adopted. 

"July  Release,  supra  note  5.  at  Section  II.A.2.ii. 

^Paragraph  (a)(2)(ii)  of  rule  3a— 4,  as  adopted. 
One  commenter  asked  whether  the  rule  permits  a 
sponsor  or  designated  person  to  contact  a  client  by 
electronic  mail  Under  appropriate  circumstances, 
an  electronic  mail  message  requesting  information 
from  clients  in  the  program  would  constitute 
annual  client  contact  within  the  meaning  of  rule 
3a-4.  See  Use  of  Electronic  Media  by  Broker- 
Dealers.  Transfer  Agents,  and  Investment  Advisers 
for  Delivery  of  Information:  Additional  Examples 
under  the  Securities  Act  of  1933,  Securities 
Exchange  Act  of  1934,  and  Investment  Company 
Act  of  1940.  Securities  Exchange  Act  Release  No. 
37182  (May  9, 19*6),  61  FR  24644  (May  15,  1996) 
(inteiprstive  lutoBse  in  which  the  Commission, 
among  Other  tfaings,  provided  general  guidance  to 
investment  advisers  that  contemplate  using 


example,  in  person,  by  telephone,  or  by 
letter  or  electronic  mail  that  includes  a 
questionnaire  requesting  the  client  to 
provide  or  update  relevant 
information. '"^ 

The  rule,  as  adopted,  provides  that 
the  sponsor  or  a  designated  person 
seeking  to  rely  on  the  rule  must  notify 
the  client  in  writing  at  least  quarterly 
that  the  sponsor  or  designated  person 
should  be  contacted  if  there  have  been 
any  changes  in  the  client's  financial 
situation  or  investment  objectives,  or  if 
the  client  wishes  to  impose  or  modify 
restrictions  concerning  the  management 
of  the  accoimt.^*  This  provision 
contemplates  only  that  notice  will  be 
given  to  an  investor,  while  the  annual 
contact  provision  described  above 
contemplates  that  the  sponsor  (or  the 
designated  person)  will  actively  attempt 
to  contact  the  client  to  obtain 
information  in  order  to  be  covered  by 
the  rule.*' 

In  the  July  Release,  the  Commission 
noted  that,  if  the  sponsor  did  not 
provide  the  portfolio  manager  with 
information  obtained  from  the  client, 
the  manager  might  be  unable  to  manage 
the  client's  account  on  the  basis  of  the 
client's  financial  situation  and 
investment  objectives  and  in  accordance 
with  any  reasonable  restrictions 
imposed  by  the  client.  The  Commission 
requested  comment  whether  the  rule 
should  state  explicitly  that  the  sponsor 
or  designated  person  must  convey  to  the 
portfolio  manager  the  information 
obtained  from  the  client.**  Some 
commenters  stated  that  the  rule  should 
contain  an  explicit  provision  to  that 
effect,  while  others  suggested  that  such 
a  provision  was  uimecessary.  It  would 
appear  unlikely  that  the  provision  of 
paragraph  (a)(1)  providing  that  the 
account  be  managed  based  on  the 
client's  financial  situation  and 
investment  objectives  and  in  accordance 


with  reasonable  restrictions  imposed  by 
the  client  could  be  satisfied  if  the 
sponsor  failed  to  transmit  the  client's   - 
financial  information  to  the  portfolio 
manager.  The  Commission  therefore  has 
determined  not  to  include  in  rule  3a— 4 
an  explicit  requirement  that  the 
information  must  be  provided  to  the 
portfolio  manager. 

Paragraph  (a)(2)  of  the  revised 
proposed  rule  would  have  provided  that 
the  sponsor  and  persons  authorized  to 
make  investment  decisions  for  the 
client's  account  be  reasonably  available 
to  consult  with  the  client  concerning  the 
management  of  the  account.  In  the  July 
Release,  the  Conunission  indicated  that 
this  provision  contemplated  a  client's 
having  reasonable  access  to  the  sponsor 
and  the  portfolio  manager  to  ask 
questions  or  to  seek  additional 
information  about  the  investment 
advisory  program  or  the  client's 
accoimt.^'  The  Commission  recognizes 
that  a  program's  sponsor  may  serve  as 
the  primary  contact  for  clients  in  the 
program,  and  that  direct  client  contact 
with  the  portfolio  manager  may  not 
occur  imtil  after  the  sponsor  and  others 
have  attempted  to  address  the  client's 
questions  or  concerns.  Nonetheless,  in 
the  Commission's  view,  a  program 
seeking  to  rely  on  the  rule  must  provide 
a  procedure  by  which  each  client  has 
reasonable  access  to  personnel  of  the 
manager  who  are  knowledgeable  about 
the  management  of  the  client's  account, 
as  necessary  to  respond  to  the  client's 
inquiry.*^  Therefore,  the  Commission  is 
adopting  this  provision  of  the  revised 
proposed  rule  with  the  modification 
discussed  below. 

Several  commenters  suggested  that 
the  rule  should  permit  delegation  of  the 
client  consultation  responsibilities  to  an 
employee  of  the  advisory  firm  managing 
the  client's  accoimt  who  is 


electronic  media  to  fulfill  their  disclosure 
obligations  under  the  Advisers  Act). 

"This  provision  of  the  rule  contemplates  a 
reasonable  attempt  by  the  sponsor  or  designated 
person  to  reach  and  obtain  information  from  the 
client.  A  sponsor  or  designated  person  that  is 
unable  to  obtain  information  from  a  client  after 
pursuing  all  reasonable  means  to  contact  the  client 
would  not  be  precluded  from  relying  on  the  safe 
harbor. 

»  Paragraph  (a)(2)(iii)  of  rule  3a-4.  as  adopted. 
This  notice  could  be  included  as  part  of  or  with 
another  mailing  sent  to  the  client.  For  example,  the 
notification  could  be  included  as  part  of  the 
quarterly  account  statement  described  in  paragraph 
(a)(4  j  of  the  rule.  For  a  discussion  of  the  provisions 
of  rule  3a-4  stating  that  quarterly  account 
statements  must  be  sent  to  investment  advisory 
clients,  see  infra  Section  n.C4. 

"For  this  reason,  the  Commission  disagrees  with 
those  commenters  who  asserted  that  the  annual 
contact  and  quarterly  notification  provisions  are 
duplicative. 

*July  Release,  supra  note  5,  at  Sactioo  il.A.2.ii. 


*'ld. 

''This  view  is  reflected  in  staff  no-action  letters. 
See.  e.g..  Rauscher  Pierce  Refsnes,  Inc..  supra  note 
3  (the  portfolio  maitager,  when  necessary,  will  be 
available  to  discuss  more  complex  questions 
regarding  the  client's  account):  Westfield 
Consultants  Group,  supra  note  3  (client  will  be 
furnished  the  name  and  direct  telephone  number  of 
manager,  who  will  be  reasonably  available  during 
business  hours).  In  one  no-action  request,  a 
representation  was  made  that  the  client  would  be 
able  to  contact  his  or  her  financial  planner  or  the 
portfolio  manager  to  obtain  information  or 
assistance  during  normal  business  hours,  but  the 
client  might  be  charged  hourly  fees  whenever  the 
client  requested  that  certain  investment  officers  of 
the  portfolio  manager  answer  specific  questions 
regarding  investment  strategies  with  respect  to  the 
client's  account.  Manning  ft  Napier  Advisors.  Inc.. 
supra  note  12.  Rule  3a-4  does  not  preclude  a 
sponsor  from  charging  reasonable  fees  for  this  or 
other  services.  However,  such  fees  must  be 
adequately  disclosed  to  tbe  client  See  Item  7(f)  of 
Schedule  H  of  Form  ADV  (requiring  disclosure  of 
any  fees  in  addition  to  the  wrap  fee  that  a  client 
in  a  wrap  fee  program  may  pay). 
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knowledgeable  about  investment  and 
other  matters  relevant  to  the  account. 
The  rule  has  been  revised  to  state  that 
"the  sponsor  and  personnel  of  the 
manager  of  the  client's  account  who  are 
knowledgeable  about  the  account  and 
its  management"  must  be  reasonably 
available  to  the  client  for  consultation.*^ 
In  accordance  with  this  provision,  the 
contact  person  need  not  be  the 
individual  primarily  responsible  for 
mandging  the  account,  but  must  be 
sufficiently  knowledgeable  to  discuss 
and  explain  investment  decisions  that 
were  made. 

3.  Reasonable  Management  Restrictions 

The  Commission  stated  in  the  July 
Release  that  the  ability  of  a  client  in  an 
investment  advisory  program  to  place 
reasonable  restrictions  on  the 
management  of  his  or  her  account  is  a 
critical  factor  in  determining  whether 
individualized  treatment  is  provided 
under  the  program.'"  Paragraph  (a)(3)  of 
the  revised  prop>osed  rule,  therefore, 
would  have  provided  that  a  program 
relying  on  the  rule  must  include  a 
requirement  that  each  client  have  the 
ability  to  impose  reasonable  restrictions 
on  the  management  of  his  or  her 
■  account.  Such  restrictions  were 
described  to  include,  for  example, 
prohibitions  with  respect  to  the 
purchase  of  particular  securities  or 
types  of  securities.  This  provision  of  the 
rule  is  being  adopted  as  reproposed, 
except  that  language  has  been  added  to 
the  provision  to  clarify  that  a  program 
relying  on  rule  3a-4  need  not  provide 
clients  with  the  right  to  direct  the 
manager  to  purchase  specific  securities 
or  types  of  securities.*' 

Some  of  the  commenters  addressing 
this  aspect  of  the  proposal  asked  the 
Commission  to  provide  additional 
guidance  as  to  what  constitutes  a 
reasonable  management  restriction.  As 
noted  in  the  July  Release,  whether  a 
particular  restriction  would  be 
reasonable  depends  on  an  analysis  of 
the  relevant  facts  and  circumstances.** 
In  general,  a  restriction  would  be 
unreasonable  if  it  is  clearly  inconsistent 
with  the  portfolio  manager's  stated 
investment  strategy  or  philosophy  or  the 
client's  stated  investment  objective,*'  or 


"Paragraph  (a)(2Hiv)  of  rule  3»-4.  as  adopted. 

♦•July  Release,  supra  note  5.  at  Section  II.A.Z.iii. 

•'  Paragraph  (aM3)  of  nije  3a-l.  as  adopted. 

*»|ujy  Release,  supra  note  5.  at  Section  n.A.2.iii. 

^  luJy  Release,  supra  note  5.  at  Section  n.A.2.iii. 
The  exclusion  of  individual  stocks  or  stocks  from 
a  particular  country,  for  example,  would  appear  to 
be  a  reasonable  restriction  under  ordinary  facts  and 
circumstances.  A  general  restriction  on  the 
purchase  of  the  securities  of  foreign  issuers  may  be 
unreasonable,  however,  if  the  manager's  investment 
strategy  is  to  invest  exclusively  or  primarily  in 
foreign  securities.  Under  those  circumstances,  it 


is  fundamentally  inconsistent  with  the 
nature  or  operation  of  the  program.** 
Other  factors  that  bear  on  whether  a 
particular  restriction  is  reasonable  are 
the  difficulty  in  complying  with  the 
restriction.**  the  specificity  of  the 
restriction  and  the  number  of  other 
restrictions  imposed  by  the  client.'*'  A 
restriction  woiild  not  be  unreasonable, 
however,  simply  because  it  placed 
administrative  burdens  on  the  manager, 
or  could  affect  the  performance  of  the 
account. 

The  Commission  stated  in  the  July 
Release  that  if  the  sp>onsor  or  portfolio 
manager  of  a  program  concluded  that  a 
particular  restriction  sought  to  be 
imposed  by  a  chent  was  unreasonable, 
the  client  should  be  notified  and  given 
an  opportunity  to  restate  the  restriction 
more  reasonably.  The  Commission  also 
noted  that  if  a  client  was  unable  or 
unwilling  to  modify  an  unreasonable 
restriction,  then  the  client  could  be 
removed  &x)m  the  program  without 
jeopardizing  reliance  on  the  safe 
harbor.*'  The  Commission  is  also  of  the 
view  that  if  a  sponsor  or  portfolio 
manager  is  informed  in  advance  that  a 
client  wants  to  impose  a  restriction  the 
sponsor  or  portfolio  manager  deems 
unreasonable,  and  the  client  refuses  to 
modify  the  restriction,  then  the  sponsor 
or  portfolio  manager  may  refuse  to 


may  be  necessary  for  the  client  and  the  sponsor  to 
reassess  the  choice  of  manager  or  the  client's 
investment  objective  or  strategy. 

*■  July  Release,  supra  note  5.  at  Section  II.A.2.iii. 
While  rule  38-4  generally  contemplates  that  clients 
in  mutual  fund  asset  allocation  programs  should 
have  the  ability  to  exclude  specific  funds  from  their 
accounts,  under  some  circumstances  a  restriction 
on  the  purchase  of  a  fund  included  in  the  program 
may  be  inconsistent  with  the  operation  of  the 
program.  This  could  be  the  case,  for  example,  when 
there  is  only  a  single  fund  with  a  specified 
investment  objective  available  in  the  program,  and 
that  fund  plays  a  necessary  role  in  the  overall 
investment  strategy  determined  to  be  appropriate 
for  the  client.  See  Benson  White  &  Company,  supra 
note  12  (program  under  which  client  assets  are 
allocated  among  four  mutual  funds  based  upon  the 
client's  age  need  not  give  clients  the  opportunity  to 
place  restrictions  on  the  purchase  of  any  of  the 
funds). 

■"In  the  context  of  a  mutual  fund  asset  allocation 
program,  for  example,  compliance  with  restrictions 
based  on  the  securities  held  by  a  hind  in  which 
program  assets  are  invested  (j.e  .  a  restriction  thai 
would  require  a  manager  to  monitor  the  fund's 
portfolio  securities)  may  be  so  burdensome  as  to  be 
unreasonable. 

"The  restrictions  that  a  client  seeks  to  impose  on 
his  or  her  account  could  be  unreasonable  when 
considered  in  the  aggregate,  even  though  each 
restriction  may  be  reasonable  when  considered 
separately,  or  if  the  client  alters  them  or  imposes 
new  restrictions  with  excessive  frequency. 
Paragraph  (aM2)(iii)  of  the  rule,  which  contemplates 
that  a  sponsor  notify  each  client  at  least  quarterly 
to  contact  the  sponsor  if  the  client  wishes  to  modify 
restrictions  concerning  the  management  of  the 
account,  is  not  intended  to  imply  that  it  necessarily 
would  be  reasonable  for  a  client  to  change  his  or 
her  investment  restrictions  on  a  quarterly  basis. 
"  July  ReleMe.  supra  note  5.  at  Section  a.A.2.iii. 


accept  the  client.  The  Conmiission, 
however,  does  not  agree  with  the 
suggestion  of  some  commenters  that  a 
sponsor  or  portfolio  manager  should  be 
permitted  to  refuse  to  accept  a  client 
without  giving  the  client  an  opportimity 
to  modify  or  withdraw  the  restriction. 

4.  Quarterly  Accoimt  Statements 
Paragraph  {a)(4)  of  the  revised 
proposed  rule  stated  that  each  client  in 
a  program  covered  by  the  rule  must  be 
provided  quarterly  with  a  statement 
describing  all  activity  in  the  client's 
account  during  the  preceding  quarter, 
including  alj  transactions  made  on 
behalf  of  the  account,  all  contributions 
and  withdrawals  made  by  the  client, 
and  all  fees  and  expenses  charged  to  the 
account.  The  statement  also  would  have 
included  the  value  of  the  accoimt  at 
both  the  begiiming  and  end  of  the 
quarter.  Some  commenters  asserted  that 
the  rule  should  not  specify  the  contents 
of  quarterly  statements.  The 
Commission  is  not  persuaded  by  this 
argument.  This  provision,  which  is 
consistent  with  several  no-action  letters 
that  had  specified  the  contents  of  the 
quarterly  reports, '^  reflects  the  view  that 
a  key  element  of  individualized 
advisory  services  is  an  individualized 
report  about  a  client's  accoimt.  The 
Commission  therefore  is  adopting  this 
provision  substantially  as  proposed, 
with  one  modification  clarifying  that 
statements  may  be  sent  more  often  than 
quarterly.sJ 

5.  Minimum  Account  Size 

The  revised  proposed  rule  would  not 
have  specified  a  minimum  size  for 
client  accounts  in  a  program.'*  While 
the  Commission  acknowledged  in  the 
July  Release  that  providing 
individualized  advice  to  a  large  number 
of  relatively  small  accounts  may  be  so 
costly  and  time-consuming  as  to  render 
individualized  treatment  impracticable, 
it  noted  that  the  provisions  of  the 
revised  proposed  rule  should  be 
sufficient  to  ensure  individualized 
treatment,  and  that  innovations  in 
computer  technology  may  allow 
portfolio  managers  to  render 
individuahzed  treatment  to  relatively 
small  accounts  on  a  cost-effective 


"  See  Westfield  Consultants  Group,  supra  note  3 
(quarterly  statements  will  contain  a  review  and 
analysis  of  client  account):  Strategic  Advisers.  Inc.. 
supra  note  2  (quarterly  statements  will  conUin  a 
description  of  investments). 

"  Paragraph  (a)(4)  of  rule  3a-4.  as  adopted. 

"The  Division  has  granted  no-action  relief  to 
investment  advisory  programs  with  varying 
minimum  account  sizes.  See.  e.g.,  Qualivest  Capital 
Management,  Inc.,  supra  note  12  ($5  million):  Wall 
Street  Preferred  Money  Managere,  Inc.,  supra  note 
2  (S100,000):  Strategic  Advisers.  Inc..  supra  note  2 
(SSO.OOO). 


basis."  Nonetheless,  the  Commission 
requested  comment  whether  the  rule 
should  include  a  provision  specifying  a 
minimum  account  size. 

All  but  one  of  the  commenters 
responding  to  the  request  for  comment 
opposed  the  inclusion  of  a  minimum 
atxount  size  provision  in  rule  3a-4. 
These  commenters  asserted  that  the 
sponsor  and  the  portfolio  manager  are  in 
the  best  position  to  determine  the 
appropriate  minimum  account  size  for  a 
program  based  upon  the  nature  of  the 
progreim.  The  Commission  has 
concluded  that  a  particular  account  size 
is  not  a  necessary  element  to  ensure  that 
clients  are  provided  with  individualized 
investment  management  services.  The 
Commission  recognizes,  however,  that 
the  smaller  the  minimum  account  size 
of  an  investment  advisory  program,  the 
more  likely  that  clients  would  not  have 
the  abilify  to  demand  and  receive 
individualized  treatment  in  the 
program.  In  assessing  the  status  under 
the  Investment  Company  Act  of  a 
program  that  does  not  qualify  for  the 
safe  harbor  under  rule  3a— 4,  therefore, 
the  Commission  will  consider  a 
relatively  large  minimum  account  size 
as  evidence  that  individualized 
treatment  is  being  provided  to  clients  of 
the  program. 

D.  Client  Retention  of  Ownership  of 
Securities 

Under  paragraph  (a)(5)  of  the  revised 
proposed  rule,  a  program  covered  by  the 
rule  would  have  been  characterized  by 
each  client  retaining  certain  specified 
indicia  of  ownership  of  all  securities 
and  funds  in  that  client's  account.*^  The 
Commission  stated  in  the  July  Release 
that  the  indicia  of  ownership  specified 
in  revised  proposed  rule  3a-4  are  those 
that  provide  clients  with  the  ability  to 
act  as  owners  of  the  securities  in  their 
accounts.*'' 

A  number  of  commenters  addressing 
this  aspect  of  the  revised  proposed  rule 
noted  circumstances  in  which  the 


>>)uly  Release,  supra  note  5,  at  Section  II.A.2.V. 

>*Rule  3a-4,  as  originally  proposed,  would  have 
provided  that  clients  maintain  to  the  extent 
reasonably  practicable  all  indicia  of  ownership  of 
the  funds  in  their  ac(X>unts.  and  speciRed  certain 
requisite  attributes  of  ownership.  1980  Release, 
supra  note  10:  paragraph  (c)  of  rule  3a-4  as 
originally  proposed. 

"  Like  the  revised  proposed  rule,  rule  3a-4  as 
adopted  does  not  provide  that  the  client  be  the 
record  owner  of  the  securities  held  in  its  account. 
The  [Mvision  has  taken  the  position  that  an 
investment  advisory  program  would  not  be  deemed 
to  be  an  investment  company  solely  because 
securities  of  clients  participating  in  the  program  are 
held  in  nominee  or  street  name.  United  Missouri 
^ank  of  Kansas  City,  n.a..  supra  note  2  (investment 
company  securities  held  in  nominee  name).  See, 
e.g..  Manning  k  Napier  Advisors.  Inc..  supra  note 
12  (non-investment  company  securities  bald  in 
nominee  name). 


client's  ability  to  exercise  ownership 
rights  over  securities  in  his  or  her 
account  could  be  restricted  for  reasons 
external  to  the  program.  One  commenter 
pointed  out,  for  example,  that  the  assets 
in  the  account  of  a  self-directed 
retirement  plan  may  be  subject  to 
restrictions  imposed  by  the  terms  of  the 
plan  or  by  federal  tax  law.**  These 
commenters  were  concerned  that  such 
restrictions  may  preclude  the  program 
from  relying  on  the  safe  harbor. 
Paragraph  (a)(5)  of  rule  3a-4 
contemplates  only  that  the  program 
does  not  impose  additional  restrictions 
or  limitations  on  client  ownership  of 
securities  held  in  program  accounts,  and 
that  a  client's  participation  in  the 
program  will  not  alter  his  or  her  abilify 
to  exercise  the  ownership  rights 
enumerated  in  the  rule.*^  The  language 
of  the  rule  has  been  modified  to  clarify 
this  standard.*" 

1.  Abilify  to  Withdraw  and  Pledge 
Securities 

The  revised  proposed  rule  would 
have  provided  that  clients  be  able  to 
withciraw  securities  or  cash  from  their 
accounts.  In  addition,  revised  proposed 
rule  3a— 4  also  would  have  specified  that 
clients  be  able  to  pledge  the  securities 
in  their  accoimts.  The  July  Release 
stated  that  investment  advisory 
programs  relying  on  the  safe  harbor 
could  require  a  client  to  withdraw 
securities  from  his  or  her  account  before 
using  them  as  collateral.*' 

A  number  of  commenters  maintained 
that  the  retention  by  clients  of  the  right 
to  pledge  securities  should  be 
Bliminated  from  the  final  rule.  One  of 


"This  commenter  suggested  that  providing  the 
right  to  pledge  securities  in  the  account  of  a 
retirement  plan  could  cause  the  plan  to  lose  its 
status  as  a  qualified  plan  under  the  Internal 
Revenue  Code.  In  general,  a  qualified  plan  must 
provide  that  benefits  under  the  plan  may  not  be 
anticipated,  assigned,  alienated,  or  subject  to 
attachment,  garnishment,  levy,  execution,  or  other 
legal  process.  See  Internal  Revenue  Code  ("IRC) 
SecUoD  401(a)(13)  [26  U.S.C  401(aMl3)|;  Treas.  Reg. 
§  1.401(a)-13  (as  amended  by  T.D.  8219.  53  FR 
31837  (Aug.  22,  1988)).  In  addiUon,  the  IRC 
imposes  an  additional  tax  of  10%  on  early 
distributions  from  a  qualified  retirement  plan.  See 
DtC  Section  72(tMl)  (26  U.S.C  72(t)(l)l. 

9* Similarly,  paragraph  (aKS)  would  not  prohibit 
a  client  from  being  charged  reasonable  fees  for 
services  in  connection  with  the  ownership  of 
securities  held  in  the  program,  provided  such  fees 
could  be  charged  if  the  client  held  the  securities 
outside  the  program.  Of  course,  all  fees  must  be 
petmissible  under  applicable  state  and  federal  law 
and  must  be  adequately  disdoaad.  See  Item  7  of 
Schedule  H  of  Form  ADV. 

«> Paragraph  (aKS)  of  rule  3a-4.  as  adopted.  The 
rule's  text  also  has  been  changed  to  clarify  that  the 
rule  provides  for  the  retention  of  only  the  rights  of 
ownership  specified  in  the  rule.  Of  course.  nAhing 
in  the  rule  is  intended  to  prevent  clients  from 
retaining  other  rights  of  ownership,  if  permitted  by 
the  program. 

*■  July  Releaae,  nipra  note  5,  at  Sectioo  D.A.3X 


these  commenters  asserted  that,  because 
clients  may  be  forced  to  v«rithdraw  their 
securities  before  pledging  them,  the 
provision  of  the  revised  proposed  rule 
regarding  the  right  to  pledge  securities 
is  unnecessary  if  the  client  has  the  right 
to  withdraw  them.  The  Commission 
agrees,  and  has  modified  the  rule  text  to 
remove  this  provision.*^ 

2.  Right  to  Vote  Securities  and  Receive 
Certain  Documents  as  Securifyholders 

The  revised  proposed  rule  would 
have  provided  that  the  client  have  the 
right  to  vote  the  securities  in  his  or  her 
account.  This  provision  would  have 
permitted  clients  to  delegate  the 
authorify  to  vote  securities  to  another 
person,  such  as  the  portfolio  manager  or  - 
other  fiduciary,  so  long  as  the  client 
retained  the  right  to  revoke  the 
delegation  at  any  time.  The  Commission 
indicated  that  the  right  to  vote  proxies 
implied  that  the  client  would  receive 
proxy  materials  in  sufficient  time  to 
permit  the  client  to  consider  how  to 
vote  and  to  submit  the  proxies.*^  The 
Commission  is  clarifying  that,  if  a  ctient 
delegates  voting  rights  to  another 
person,  the  proxies,  proxy  materials, 
and,  if  applicable,  annual  reports,  need 
be  furnished  only  to  the  parfy  exercising 
the  delegated  voting  authority.** 


"The  Commission  regards  a  client's  ability  to 
pledge  securities  in  his  or  her  account  directly 
without  first  withdrawing  them  as  an  additional 
attribute  of  the  client's  ownership  of  the  seciuities. 
While  the  absence  of  a  right  to  pledge  would  not 
cause  a  program  to  hll  outside  of  rule  3a— 4.  a 
client's  right  to  pledge  securities  may  be  relevant 
to  determining  whether  a  program  that  is  not 
relying  on  the  safe  harbor  would  be  considered  to 
be  an  investment  company. 

''July  Release,  supra  note  5,  at  Section  tI.A.3.ii. 

•'See  infra  Section  II.D.3.  Rule  3»-4.  as  adopted, 
is  in  no  way  intended  to  indicate  the  instanoat 
under  which  a  client's  right  to  vole  proxies  may  be 
delegated  to  another  person.  Whether  the  right  can 
be  delegated  depends  on  applicable  state  and 
federal  law.  An  employee  benefit  plan  subject  to  the 
Employee  Retirement  Income  Security  Act  of  1974 
("ERISA"),  for  example,  may  provide  that  the  plan's 
named  fiduciary  may  delegate  asset  management, 
including  the  authority  to  vote  proxies,  to  an 
"investment  manager"  for  the  plan,  as  that  term  is 
defined  in  Section  3(38)  of  E3USA  See,  e.g.. 
Sections  402-405  of  ERISA  (29  U.S.C  §$  1 102- 
1105):  Letter  from  Alan  D.  Lebowitz,  Deputy 
Assistant  Secretary  for  Program  Operations,  U.S. 
Department  of  Labor,  to  Robert  A.G.  Monks, 
Institutional  Shareholder  Services,  Inc.  (Jan.  23. 
1990).  1990  ERISA  LEXIS  66.  Certain  provisions  of 
the  federal  securities  laws  also  contemplate  that 
clients  can  delegate  their  right  to  vote  proxies. 
Under  the  Commission's  proxy  rules,  the  terra 
"beneficial  owner."  the  person  who  must  receive 
proxy  materials,  includes  an  investment  adviser 
that  has  the  power  to  vote,  or  to  direct  the  vobng 
of.  a  security  pursuant  to  an  agreement  with  the 
client.  See  Securities  Exchange  Act  Rule  14b-2(aX2) 
|17  CFR  §240.14b-2).  Rules  adopted  by  the  New 
York  Stock  Exchange  ("NYSE  ").  the  National 
Asaociation  of  Securities  Dealers.  Inc  ("NASD") 
and  the  American  Stock  Exchange,  Inc.  ("AMEX") 
pennit  a  securityholder  to  designate  a  registered 
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Revised  proposed  rule  3a-4 
contemplated  that  the  client  (or  the 
client's  agent)  would  be  provided  with 
documents  that  the  client  (or  agent) 
would  have  received  had  the  same 
securities  been  owned  by  the  client 
outside  the  program.  These  documents 
may  include  prospectuses,  periodic 
shareholder  reports,  proxy  materials, 
and  any  other  information  and 
disclosure  required  by  applicable  laws 
or  regulations. 

Some  commenters  suggested  that 
clients  be  permitted  to  waive  receipt  of 
the  documents  generally  required  to  be 
provided  to  securityholders,  as  they 
could  have  waived  receipt  of  immediate 
confirmations  under  the  revised 
pro{>osed  rule.*'  Rule  3a-4  does  not 
limit  a  client's  right  to  waive  receipt  of 
these  documents.  Nor  does  rule  3a-4 
prohibit  a  client  £rom  making  an 
informed  designation  of  another  person, 
including  a  financial  planner  or 
registered  broker-dealer,  to  receive  such 
documents  on  the  client's  behalf.** 
Whether  a  client  in  an  investment 
advisory  program  may  waive  receipt  of 
dociunents  or  designate  another  person 
to  receive  documents  depends  upon 
whether  the  client  would  have  been  able 
to  do  so  under  applicable  federal  or 
state  law  if  the  seciirities  were  owned 
directly. 

3.  Right  to  Receive  Trade  Confirmations 
The  revised  proposed  rule  contained 
a  provision  under  which  a  client  would 
have  the  right  to  receive  in  a  timely 
manner  confirmations  of  securities 
transactions  of  the  type  required  by  rule 
lOb-10  under  the  Securities  Exchange 
Act  of  1934.*^  Two  commenters  objected 
to  the  provision  of  the  rule  that  the 
confirmations  be  "of  the  type  required 
by  rule  lOb-10."  These  commenters 
asserted  that  this  provision  was 
burdensome,  particularly  with  respect 
to  banks  and  trust  companies  that  are 
not  subject  to  rule  lOb-10.  The 
Commission  has  decided  that  the 


confirmation  provision,  like  the  other 
indicia  of  ownership  specified  in  the 
rule,  should  apply  only  to  the  extent 
that  the  client  would  have  a  right  to 
receive  confirmations  from  the  person 
executing  the  transaction  if  he  or  she 
traded  the  securities  through  that  person 
outside  the  program.  Therefore,  the 
Commission  has  revised  the  provision 
of  the  rule  addressing  confirmations  to 
delete  the  reference  to  rule  lOb-10.  As 
revised,  this  provision  would  state  that 
a  client  in  an  investment  advisory 
program  must  receive  confirmations  that 
the  person  executing  the  transaction  is 
required  to  send  under  the  laws 
regulating  that  person's  activities.  This 
provision  of  the  rule  also  provides  that 
the  confirmations  must  include  the 
information  specified  by  the  applicable 
law  governing  such  content *« 

As  discussed  in  the  July  Release,  rule 
lOb-10  permits  customers  of  registered 
broker-dealers  to  waive  receipt  of 
individual  confirmations  in  certain 
circumstances.*^  A  client  in  an 
investment  advisory  program  whose 
transactions  are  executed  by  a  registered 
broker-dealer  effectively  has  the  option 
to  receive  either  individual 
confirmations  for  each  transaction  or 
periodic  statements,  delivered  no  less 
frequently  than  quarterly,  that  include 
the  information  required  by  rule  lOb-10 
with  respect  to  all  transactions  that 
occurred  within  the  period  covered  by 
the  statement.'"  Two  commenters 
suggested  that  the  Commission  clarify 
that  an  entity  that  is  not  required  to  be 
registered  with  the  Commission  as  a 
broker-dealer  could  rely  on  the  safe 
harbor  if  it  sent  quarterly  statements  to 
clients  who  waived  their  rights  to 
receive  individual  confirmations.  As 


inveatment  adviser  who  has  discralion  over  the 
management  of  the  client's  account  to  receive  and 
vole  proxies  on  his  or  bor  behalf  See  NYSE  Guide. 
Rules  of  Board.  Rules  450.  451.  452  and  465;  NASD 
Conduct  Rulaa.  Rule  2260:  AMEX  Rules  575.  576. 
577  and  S«S. 

•»  See  infra  Section  n.D.3. 

**  In  the  revised  propoeed  rule,  the  paragraph 
regarding  receipt  of  documents  specifically  referred 
to  receipt  by  the  clients  agent.  Par^raph  (aK5Hiv) 
of  revised  proposed  rule  3a-4;  July  Release,  supra 
note  5.  at  Section  U.A.3.iii.  In  connection  with 
modifying  the  rule  text  to  effect  the  changes 
discussed  above,  supra  Section  U.D,  the  reference 
to  the  client's  agent  has  been  deleted  as  a 
coaforming  change.  These  changes  in  the  rule  text 
are  not  intended  to  indicate  that  a  client  in  an 
investment  advisory  program  may  not  designate 
another  person  to  receive  documents  that  must  tie 
provided  to  securityholders  by  law. 

"  17  CFR  240.106-10. 


»  Paragraph  (aM6)  of  rule  3a-4.  as  adopted.  Banks 
that  execute  securities  transactions  for  customers 
generally  are  subiect  to  confirmation  requirements 
under  the  banking  laws.  See.  e.g.,  12  CFR  12.4-12.5 
(Office  of  the  Comptroller  of  the  Currency  ("OCC") 
confirmation  requirements  for  national  Iwnks).  The 
OCC  recently  proposed  amendments  lo  these  rules 
that  would  make  their  confirmation  requirements 
more  closely  reflect  the  requirements  of  rule  10b- 
10.  OCC.  Recordkeeping  and  Confirmation 
Requirements  for  Securities  Transactions  (Dec.  7. 
1995).  60  FR  66517  (Dec.  22.  1995)  In  addiUon,  the 
Federal  Deposit  Insurance  Corporation  ("FDIC") 
recently  considered  when  and  how  lo  amend  its 
regulations  governing  recordkeeping  and 
confirmation  requirements  for  securities 
transactions  by  state  nonmember  banks  (12  CFR 
part  344).  FDIC.  Recordkeeping  and  Confirmation 
Requirements  for  Securities  Transactions  (May  14, 
1996),  61  FR  26135  (May  24.  1996). 

**|uly  Release,  supra  note  5.  at  n.60  and 
accompanying  text,  citing  Securities  Exchanga  Act 
Releaae  No.  34962  (Nov   10.  1994),  59  FR  59612 
(Nov.  17.  1904)  ("Exchange  Act  Releaae  34962 '). 

™  Although  a  client  may  waive  his  or  tier  right  to 
receive  the  immediate  confirmation,  the  client  may 
not  waive  his  or  her  right  to  receive  the  periodic 
sUtement.  Exchange  Act  Release  34962.  supra  note 
68,  at  nn.34-36  and  accompanying  text. 


discussed  above,  the  confirmation 
provision  in  rule  3a-4  applies  only  to 
the  extent  that  the  client  would  have  a 
right  to  receive  confirmations  if  he  or 
she  traded  the  securities  outside  the 
program.  A  client's  ability  to  waive 
receipt  of  confirmations  will  not  be 
altered  because  securities  are  held  in  a 
program  account.  Whether  a  client 
whose  transactions  are  not  executed  by 
a  registered  broker-dealer  may  waive 
receipt  of  confirmations  or  other 
transaction  notifications  must  be 
determined  by  reference  to  the  laws  that 
govern  the  relationship. '■ 

4.  Legal  Rights  as  Securityholders 

Revised  proposed  rule  3a-4  would 
have  provided  that  the  client  retain  the 
right  to  proceed  directly  against  an 
issuer  of  securities  in  a  client's  accoimt 
without  joining  any  other  person 
involved  in  the  program.  The  July 
Release  indicated  that  imderlying  this 
provision  (which  was  based  on 
representations  made  in  several  no- 
action  letters)  ^  was  the  view  that  a  key 
element  of  providing  individualized 
advisory  services  is  that  a  client  have 
the  same  rights  as  a  person  holding  the 
securities  outside  an  investment 
advisory  program. 

Certain  commenters  suggested  that 
this  provision  of  the  revised  proposed 
rule  may  be  problematic  with  respect  to 
client  seciuities  that  are  held  in 
nominee  or  street  name,  or  by  a  trustee. 
These  commenters  stated  that  the 
nominee  or  trustee  might  be  considered 
an  indispensable  party  in  any  action 
against  the  issuer,  and  that  nominal 
joinder  of  the  nominee  or  trustee  might 
be  required.  These  comments  have  been 
addressed  by  the  revision  discussed 
above  regartling  restrictions  on  the 
exercise  of  ownership  rights  that  are 
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"  One  commenter  observed  that  a  person 
executing  transactions  on  behalf  of  a  clienLwhose 
shares  are  held  in  nominee  name  may  not  know  the 
identity  of  the  client,  and  asked  the  Commission  lo 
clarify  how  a  program  relying  on  the  safe  harbor 
could  comply  with  the  confirmation  provision  with 
respect  to  such  a  client.  In  the  case  of  transactions 
effected  by  a  registered  broker-dealer,  the  Division 
of  Market  Regulation  has  expressed  the  view  that 
a  good  faith  effort  should  be  made  in  these 
circumstances  to  obtain  the  information  necessary 
to  send  the  confirmation  required  by  rule  lOb-10 
directly  lo  the  client.  If  these  efforts  are  not 
successful,  then  the  confirmation  should  be  sent,  in 
ac(X>rtlance  with  certain  procedures,  to  the  client's 
custodian  or  a  fiduciary  authorized  lo  manage  the 
account  See  Letter  from  Catherine  McGuire,  Chief 
Counsel,  Division  of  Market  Regulation,  U.S. 
Securities  and  Exchange  Commission,  to  George  P. 
Miller,  Vice  President  and  Associate  General 
Counsel.  Public  Securities  Association  (Sept.  29. 
199S). 

^  See.  e.g..  Westfield  Coiuultants  Group,  supra    * 
note  3:  Manning  &  Napier  Advisors.  Inc.,  supra  note 
12;  Jeffries  k  Company,  supni  note  12;  Rauscher 
Pierce  Rehne*,  Inc.,  supra  note  3. 


external  to  the  program.^  Otherwise, 
the  Commission  is  adopting  this 
provision  as  proposed.^* 

B.  Policies  and  Procedures  and  Form  N- 
3a4 

Paragraph  (aK6)  of  revised  proposed 
rule  3a-4  contemplated  the 
establishment  by  a  program's  sponsor  of 
written  procedures  and  agreements 
governing  the  operation  of  the  program, 
and  the  maintenance  of  records  relating 
to  the  program.  Paragraph  (a)(6)  would 
have  provided  that  the  sponsor  must:  (1) 
Establish  and  effect  written  policies  and 
procedures  that  are  reasonably  designed 
to  ensure  that  each  of  the  provisions  of 
the  rule  are  implemented;  (2)  Tnaintain 
and  preserve  all  written  policies, 
procedures  and  certain  other  documents 
relating  to  the  program  for  specified 
periods  of  time;  (3)  enter  into  written 
agreements  with  other  persons  that  the 
sponsor  designates  to  retain  records 
pertaining  to  the  program;  and  (4) 
furnish  to  the  Conunission  upon 
demand  copies  of  the  policies, 
prtx;edure8  and  other  documents 
created  pursuant  to  these  policies  and 
pnx:edures.  Paragraph  (a)(7)  of  the 
revised  proposed  rule  would  have 
provided  that  the  sponsor  of  an 
investment  advisory  program  intending 
to  rely  on  the  safe  harbor  file  Form  N- 
3a4  with  the  Commission. 

In  the  July  Release,  the  Commission 
specifically  requested  comment  whether 
any  of  the  provisions  imder  paragraph 
(a)(6)  of  the  rule  could  be  "eliminated, 
consolidated,  or  otherwise  made  less 
burdensome  without  compromising 
investor  protection."  ^s  Most 
commenters  addressing  this  aspect  of 
the  revised  proposed  rule  viewed  the 
provisions  as  lumecessary,  unduly 
burdensome,  irrelevant  to  determining 
whether  an  investment  advisory 
program  is  an  investment  company 
imder  the  Investment  Company  Act,  or 
as  an  improper  attempt  by  the 
Commission  to  regulate  entities — 
principally  banks — that  are  excepted 
from  the  definition  of  investment 
adviser  under  the  Advisers  Act  A  few 
commenters  also  suggested  that 
provisions  setting  forth  written  policies 
and  procedures  would  discourage 
sponsors  bom  relying  on  the  safe 
harbor.  For  similar  reasons,  most 
commenters  also  opposed  any  filing 
provision  imder  the  rule. 

Although  the  Commission  does  not 
agree  with  many  of  the  comments 
pertaining  to  the  proposed 
recordkeeping  and  other  operatiooal 


provisions,  the  Conunission  has 
reevaluated  these  provisions  and 
determined  not  to  adopt  than  for  a 
numbm  of  reasons.  First,  the 
Commission  agrees  that  compliance 
with  these  types  of  formal  procedural 
provisions  generally  should  not  be 
determinative  of  an  entity's  status  under 
the  Investment  Company  Act.  As  one 
commenter  noted,  none  of  the  other 
rules  under  the  Investment  Company 
Act  exempting  certain  entities  from 
investment  company  regulation  contain 
similar  procedural  provisions.'* 

Second,  with  respect  to  programs 
sponsored  by  registered  investment 
advisers,  the  recordkeeping 
requirements  under  the  Advisers  Act 
and  the  Commission's  authority  to 
examine  registered  investment  advisers 
should  be  sufficient  to  enable  the 
Commission  to  detect  violations  of  the 
Investment  Company  Act  Most  if  not 
all,  of  the  records  that  would  have  been 
covered  by  the  revised  proposed  rule 
currently  are  required  to  be  maintained 
under  rule  204-2  under  the  Advisers 
Act  77 

With  respect  to  those  investment 
advisory  programs  sponsored  by  banks 
that  are  not  subject  to  the  Advisers  Act, 
the  Commission  staff  intends  to  consult 
and  work  closely  with  the  relevant 
banking  agencies  so  that  these  programs 
will  be  subjecrt  to  oversight  designed  to 
determine  whether  the  programs  are 
being  operated  as  imregistered 
investment  companies.  Further,  to  the 
extent  these  programs  include  registered 
investment  companies  as  investment 
vehicles  for  their  clients,  or  that 
registered  investment  advisers  serve  as 
subadvisers  in  a  program  sponsored  by 
a  bank,  the  Commission  v«rill  have 
access  to  certain  records  relating  to  the 
programs  through  its  authority  to 
examine  such  registered  entities. 

Despite  its  determination  not  to 
include  in  rule  3a-4  a  provision 
pertaining  to  written  policies  and 
procedures,  the  Commission  continues 
to  believe  that  it  is  important  for  the 
sponsor  of  an  investment  advisory 


"  See  supra  Section  n.D. 

'«  Paragraph  (aMSKiv)  of  rule  3a-4,  as  adopted. 

"July  Rslaase.  supra  note  5.  at  Section  n.A.4. 


''*See  nile  3a-l  (certain  prima  bde  investment 
companies);  rule  3*-2  (transient  investment 
companies);  rule  3a-3  (cartain  investment 
companies  owned  by  companies  that  are  not 
investment  companies);  rule  3a-5  (exemption  fior 
subsidiaries  organized  to  finance  the  operations  of 
domestic  or  foreign  companies);  rule  3a-6  (foreign 
banks  and  foreign  insurance  companies);  and  rule 
3a-7  (issuers  of  asset-backed  securities). 

"For  instance,  paragraph  (a)(7)  of  rule  204-2  [17 
CFR  275.204-2(aK7))  generally  requires  a  registered 
adviser  to  maintain  originals  of  all  written 
communications  received  and  copies  of  all  written 
communication  sent  by  the  adviser  relating  to  the 
adviser's  advice  or  recommendations.  Under 
section  204  of  the  Advisers  Act,  records  maintained 
under  rule  204-2  must  be  made  available  to 
Commission  examiners. 


program  to  monitor  the  program's 
compliance  with  the  rule.  Each  person 
relying  on  rule  3a-4  is  responsible  for 
demcmstrating  its  compliance  with  the 
rule's  provisions.  A  sponsor  that 
establishes  and  implements  written 
policies  and  procedures  designed  to 
ensure  adherence  to  the  provisions  of 
rule  3a-4  would  greedy  reduce  the 
chance  that  the  program  will  £ail  to 
operate  in  the  manner  specified  in  the 
rule.  Moreover,  the  implementation  of 
such  procedures  by  an  investment 
adviser  may  serve  to  protect  the  adviser 
in  certain  instances  from  liability  for 
violating,  or  aiding  and  abetting 
violations  of,  the  Investment  Company 
Act  and/or  the  Securities  Act,  or  failing 
to  supervise  a  person  under  the 
adviser's  supervision  who  violates  those 
Acts.'^  The  Commission,  therefore, 
strongly  recommends  that  a  sponsor  of 
an  advisory  program  seeking  to  rely  on 
rule  3a-4  establish  and  implement 
written  policies  and  procedures,  and  a 
system  for  applying  such  procedures, 
that  are  reasonably  designed  to  ensure 
that  the  program  operates  in  the  manner 
contemplated  by  the  rule. 

The  Commission  also  believes  that  it 
would  be  advisable  for  a  person  seeking 
to  rely  on  rule  3a-4  to  maintain  the 
records  necessary  to  evidence 
compliance  with  the  rule,  even  if  the 
person  is  not  subject  to  rule  204-2 
under  the  Advisers  Act  or  certain  of  the 
reconls  are  not  required  by  that  rule.  As 
noted  above,  a  person  seeking  to  rely  on 
rule  3a-4  must  be  able  to  establish 
compliance  with  each  of  the  rule's 
provisions.  Compliance  with  many  of 
these  provisions,  including  those 
relating  to  client  contact,  the  delivery  of 
dociunents  to  clients,  and  the 
opportunity  of  clients  to  place 
reasonable  restrictions  on  the 
management  of  their  accounts,  would  be 
difficult,  if  not  impossible,  to 
demonstrate  without  contemporaneous 
recordkeeping. 

F.  Investment  Advisers  Act  Issues 
Raised  by  Investment  Advisory 
Programs 

The  Commission  noted  in  the  July 
Release  that  wrap  fiae  and  other 
investment  advisory  programs  raise,  in 
addition  to  the  Investment  Company 


'•Section  203(e)(5)  of  the  Advisers  Act  fl5  u!s.C 
80b-3(eX5)l  provides  that  no  person  will  be  deemed 
to  have  felled  to  supervise  another  person  subject 
to  his  or  her  supervision  if:  (1 )  the  person  has 
established  procedures  that  would  reasonably  be 
expected  to  prevent  or  detect  the  other  person's 
violation,  and  a  system  for  applying  such 
procedures;  and  (2)  the  supervisor  reasonably 
discharged  his  or  her  duties  under  the  procedures 
and  system  and  did  not  have  reasonable  cause  to 
beUeve  that  such  procaduras  «vere  not  beii^ 
complied  with. 


IMI 
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Act  issues  addressed  in  the  release,  a 
number  of  issues  under  the  Advisers 
Act.  The  Ck)mmission  requested 
comment  on  certain  of  these  issues  and 
indicated  the  possible  publication  of  an 
interpretive  release  that  would  address 
them.  '''*  The  Commission  received  few 
comments  in  response  to  this  request, 
and  the  comments  that  were  received 
suggested  that  investment  advisory 
programs  did  not  raise  unique  issues 
under  the  Advisers  Act,  but  simply 
presented  issues  under  the  Act  in  a 
specific  factual  context.  The 
Commission,  therefore,  has  decided  not 
to  publish  an  interpretive  release  at  this 
time.  The  staff  of  the  Division  will 
entertain  requests  for  no-action  or 
interpretive  guidance  with  respect  to  the 
application  of  the  Advisers  Act  in  the 
context  of  investment  advisory 
programs. 

m.  Cost/Benefit  Analysis 

Rule  3a— 4  under  the  Investment 
Company  Act  provides  a  nonexclusive 
safe  harbor  from  the  definition  of 
investment  company  for  investment 
advisory  programs.  Programs  that  are 
organized  and  operated  in  the  manner 
described  in  the  rule  are  not  required  to 
register  under  the  Investment  Company 
Act  or  to  comply  with  the  Act's 
substantive  provisions.  The  rule  is 
intended  to  provide  guidance  to  persons 
operating  investment  advisory  programs 
regarding  the  status  of  these  programs 
under  the  Investment  Company  Act,  and 
help  to  ensure  that  such  programs  do 
not  operate  as  investment  companies 
without  clients  of  the  programs 
benefitting  from  the  Act's  protections. 

The  Commission  anticipates  that  the 
cost  of  compliance  with  rule  3a— 4  will 
be  small.  In  addition,  the  Commission 
does  not  believe  that  compliance  with 
any  of  the  provisions  will  be  unduly 
burdensome.  Furthermore,  l)ecause  the 
rule  is  based  principally  on  long- 
standing staff  positions,  the  Commission 
believes  that  it  will  not  substantially 
alter  current  industry  practice  or  the 
costs  associated  therev«rith. 

Section  2(c)  of  the  Investment 
Company  Act  provides  that  whenever 
the  Commission  is  engaged  in 
rulemaking  under  the  Investment 
Company  Act  and  is  required  to 
consider  or  determine  whether  an  action 
is  consistent  with  the  public  interest, 
the  Commission  also  must  consider,  in 
addition  to  the  protection  of  investors, 
whether  the  action  will  promote 
efficiency,  competition,  and  capital 
formation.  The  Commission  has 
considered  rule  3a— 4  in  light  of  these 
standards  and  believes  that,  by 


removing  uncertainty  with  respect  to 
the  status  of  certain  investment  advisory 
programs  under  the  Investment 
Company  Act,  the  rule  is  consistent 
with  the  public  interest,  and  will 
promote  efficiency  and  the  competition 
among  sponsors  of  such  programs.  In 
addition,  the  rule  will  have  no  adverse 
effect  on  capital  formation,  nor  be 
unduly  burdensome  to  those  sponsors 
wishing  to  comply  with  the  rule. 

IV.  Paperwork  Reduction  Act 

An  investment  advisory  program 
structured  to  take  advantage  of  the  safe 
harbor  contained  in  rule  3a— 4  will 
provide  for  each  client  in  the  program 
receiving  a  statement  quarterly 
describing  all  activities  in  the  client's 
account  during  the  preceding  quarter. 
Such  a  provision  constitutes  a 
"collection  of  information"  requirement 
within  the  meaning  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501, 
et  seq.),  ^  because  providing  the 
quarterly  statements  is  necessary  to 
meet  the  provisions  of  the  safe  harbor. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  without 
display  of  a  valid  OMB  control  number. 
Accordingly,  the  Commission  submitted 
the  revised  proposed  rule  to  the  Office 
of  Management  and  Budget  ("OMB") 
pursuant  to  44  U.S.C.  3507  and  received 
approval  of  the  rule's  "collection  of 
information"  requirement  (OMB  control 
number  3235-0459).  Because  the 
collection  of  information  requires 
disclosure  to  third  parties  (the  client 
accountholders),  assurance  of 
confidentiality  is  not  an  issue. 

As  noted  above,  the  Commission  has 
determined  not  to  adopt  the  other 
collection  of  information  requirements 
it  proposed,  including  the  establishment 
of  written  procedures  and  agreements 
governing  the  operation  of  the  program, 
the  maintenance  of  records  relating  to 
the  program,  and  the  filing  of  Form  N- 
3a4  with  the  Commission.^'  Due  to  this 
decision,  as  well  as  a  revision  to  the 
Commission's  estimate  of  the  amount  of 
assets  presently  in  investment  advisory 
programs,  the  Commission  has  revised 
its  estimate  of  the  paperwork  burden. 
The  total  aggregate  estimated  armual 
reporting  burden  associated  with  the 
rule's  requirements  has  been  reduced  by 
152.724.5  hours.  The  potential 
respondents  are  the  approximately  53 
sponsors  of  investment  advisory 
programs.  The  Commission  now 
estimates  that  there  are  1,016,000  clients 
of  investment  advisory  programs,  and 
the  re{)orting  burden  imposed  by  rule 


''*)uly  Raleaie.  supra  note  S,  al  S«ctioo  tl.C 


••  See  $upm  Section  II.C4. 
*■  See  supra  Saclioo  n.E. 


3a— 4  is  one  hour  per  client,  for  a  total 
aggregate  annual  reporting  burden  of 
1,016,000  hours.  On  average,  the  annual 
reporting  burden  for  each  respondent  is 
estimated  to  be  19.169.8  hours.  The 
Commission  notes  that  many  sponsors 
already  may  provide  quarterly 
statements  to  clients  and  the  burden 
under  paragraph  (a)(4)  of  rule  3a— 4  is 
likely  to  be  less  for  such  sponsors. 

V.  Final  Regulatory  Flexibility  Analysis 

A  summary  of  the  Initial  Regulatory 
Flexibility  Analysis  regarding  revised 
proposed  rule  3a— 4  was  published  in 
the  July  Release.  No  comments  were 
received  on  the  Initial  Regulatory 
Flexibility  Analysis,  and  no  conunents 
were  received  with  respect  to  the  effect 
of  the  rule  on  small  entities.  The 
Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  604  regarding 
rule  3a— 4. 

The  analysis  states  that  the  rule  is 
intended  to  provide  a  nonexclusive  safe 
harbor  from  the  definition  of  investment 
company  for  certain  programs  under 
which  investment  advisory  services  are 
provided  to  clients.  The  analysis  notes 
that  the  objective  of  rule  3a— 4  is  to  help 
ensure  that  investment  advisory 
programs  do  not  operate  as  de  facto 
investment  companies  by  clarifying  the 
Commission's  views  regarding  the  status 
of  investment  advisory  programs  under 
the  federal  securities  laws.  The 
conditions  of  the  rule  are  designed  to 
describe  certain  basic  attributes  that  can 
differentiate  an  investment  advisory 
program  from  an  investment  company. 
As  discussed  more  fully  in  the  analysis, 
because  the  rule  is  a  nonexclusive  safe 
harbor,  no  entity,  either  large  or  small, 
is  required  to  operate  in  accordance 
with  its  terms,  and  notes  that  a  program 
that  is  a  small  entity  and  that  does  not 
operate  in  the  manner  contemplated  by 
the  rule  is  not  presumed  to  be  an 
investment  company. 

As  discussed  m  the  analysis,  the 
Commission  estimates  that  of  the  53 
sponsors  offering  investment  advisory 
programs  in  1995,  approximately  6 
programs  met  the  Commission's 
definition  of  small  entity  for  purposes  of 
the  Investment  Company  Act  (i.e.,  an 
investment  company  with  net  assets  of 
$50  million  or  less  as  of  its  most  recent 
fiscal  year  (17  CFR  270.0-10]). 

The  analysis  states  that  the  rule  does 
not  impose  any  reporting  or 
recordkeeping  requirements  with  the 
exception  of  one  condition  which 
requires  programs  relying  on  the  rule  to 
furnish  its  clients  a  statement,  at  least 
quarterly,  describing  activity  in  the 
client's  account.  This  condition  reflects 
representations  in  several  no-action 


letters  and  is  consistent  with  industry 
practice.  In  addition,  the  analysis  notes 
that  the  Commission  has  attempted  to 
minimize  the  rule's  burden  on  all 
persons,  not  just  small  entities, 
particularly  by  eliminating  provisions 
included  in  the  Revised  Proposed  Rule 
relating  to  the  creation  and  maintenance 
of  books  and  records  to  facilitate  and 
support  a  program's  reliance  on  the  rule, 
and  to  the  filing  of  a  form  with  the 
Commission.  The  analysis  also  notes 
that  alternatives  for  providing  different 
means  of  compliance  for  small  entities 
were  considered,  but  that  the  rule  is 
crafted  in  a  manner  designed  to  permit 
program  sponsors  considerable 
flexibility  as  to  how  they  comply  with 
the  safe  harbor's  conditions. 
Furthermore,  the  analysis  states  that 
exempting  small  entities  from  the 
conditions  of  the  rule  would  be 
inconsistent  with  the  Commission's 
statutory  authority  to  protect  investors. 
Cost/benefit  information  reflected  in  the 
"Cost/Benefit  Analysis"  section  of  this 
Release  also  is  reflected  in  the  analysis. 

A  copy  of  the  Final  Regulatory 
Flexibility  Analysis  may  be  obtained  by 
contacting  Rochelle  Kauffman  Plesset, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Mail  Stop  10-6, 
Washington,  D.C.  20549. 

VI.  EfEective  Date 

Rule  3a-4  is  effective  upon 
publication  in  the  Federal  Kagistn-. 
Pursuant  to  5  U.S.C.  553(d)(1), 
immediate  efiiectiveness  is  appropriate 
because  rule  3a-4  is  purely  exemptive 
in  nature.  It  provides  a  nonexclusive 
safe  harbor  from  the  definition  of 
investment  company  for  certain 
programs  under  which  investment 
advisory  services  are  provided  to 
advisory  clients.  Under  the  rule, 
programs  that  are  organized  and 
operated  in  the  manner  described  in  the 
rule  are  not  required  to  register  under 
the  Investment  Company  Act  or  to 
comply  with  the  Act's  requirements. 
The  benefits  of  the  rule  should  be 
available  at  the  earliest  possible  time. 

Vn.  SUtutory  ABtbority 

The  Commission  is  adopting  rule 
3a-4  pursuant  to  the  authority  set  forth 
in  sections  6(c)  and  38(a)  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-6(c),  -37(a)]. 


of  Federal  Regulations  is  amended  as 
follows: 

PART  270-AULES  AND 
REQULATIONS.  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
continues  to  read,  in  part,  as  follows: 

Andiority:  15  U.S.C.  80»-l  et  seq..  80a-37, 
80a-39  unless  otlMTwise  noted; 

2.  By  adding  §  270.3a-4  to  read  as 
follows: 


Text  of  Rule 

List  of  Snbfects  in  17  CFR  Parts  270  and 
274 

Investment  companies.  Reporting  and 
recordkeeping  requirements,  Seciuities. 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  D  of  the  Code 


f27a3*-4   Status  of  Inveabnant  advtaory 
programs. 

Note:  This  section  is  a  nonexclusive  safiB 
harbor  from  the  definitioo  of  investment 
company  ftv  programs  that  provide 
diacietionazy  investment  advisory  services  to 
clients.  There  is  no  registration  requirement 
under  section  5  of  the  Securities  Act  of  1933 
[15  U.S.C.  77e]  with  respect  to  programs  that 
are  organized  and  operated  in  the  manner 
described  in  S  270.3a-4.  The  section  is  not 
intended,  however,  to  craate  any 
presumption  about  a  (»ogram  that  is  not 
oiganizad  and  operated  in  the  manner 
contemplated  by  the  section. 

(a)  Any  program  under  which 
discretionary  investment  advisory 
services  are  provided  to  clients  that  has 
the  follov«ring  chwacteristics  will  not  be 
deemed  to  be  an  investment  company 
mthin  the  meaning  of  the  Act  [15  U.S.C 
80a,  et  seq.]: 

(1)  Each  client's  account  in  the 
program  is  managed  on  the  basis  of  the 
client's  financial  situation  and 
investment  o^ectives  and  in  accordance 
with  any  reasonable  restrictions 
imposed  by  the  client  on  the 
management  of  the  account 

{2Mi)  At  the  opening  of  the  account, 
the  sponsOT  or  another  person 
designated  by  the  sponsor  obtains 
information  from  the  client  regarding 
the  client's  financial  situation  and 
investment  objectives,  and  gives  the 
client  the  opportunity  to  impose 
reasonable  restrictions  on  the 
management  of  the  account; 

(ii)  At  least  aimually,  the  sponsor  or 
another  person  designated  by  the 
sponsor  contacts  the  client  to  determine 
whether  there  have  been  any  changes  in 
the  client's  fmanciai  situation  or 
investment  objectives,  and  whether  the 
client  wishes  to  impose  any  reasonable 
restrictions  on  the  management  of  the 
account  or  reasonably  modify  existing 
restrictions; 

(ill)  At  least  quarterly,  the  sponsor  or 
another  person  designated  by  the 
sponsor  notifies  the  client  in  writing  to 
contact  the  sponsor  or  such  other  person 
if  there  have  been  any  changes  in  the 
client's  financial  situation  or  investment 
objectives,  or  if  the  client  wishes  to 


impose  any  reasonable  restrictions  on 
the  management  of  the  client's  account 
or  reasonably  modify  existing 
restrictions,  and  provides  the  client 
with  a  means  through  which  such 
contact  may  be  made;  and 

(iv)  The  sponsor  and  personnel  of  the 
manager  of  the  client's  account  who  are 
knowledgeable  about  the  accotmt  and 
its  management  are  reasonably  available 
to  the  client  for  consultation. 

(3)  Each  client  has  the  abilify  to 
impose  reasonable  restrictions  on  the 
management  of  the  client's  account, 
including  the  designation  of  particular 
securities  or  types  of  sectmties  that 
should  not  be  purchased  for  the 
accoimt,  or  that  should  be  sold  if  held 
in  the  account;  Provided,  however,  that 
nothing  in  this  section  requires  that  a 
client  have  the  ability  to  require  that 
particular  securities  or  types  of 
securities  be  purchased  for  the  account 

(4)  The  sponsor  or  person  designated 
by  the  sponsor  provides  each  client  with 
a  statement,  at  least  quarterly, 
containing  a  description  of  all  activity 
in  the  client's  account  during  the 
preceding  period,  including  all 
transactions  made  on  behalf  of  the        . 
account,  all  contributions  and 
withdrawals  made  by  the  client,  all  fises 
and  expenses  charged  to  the  account, 
and  the  value  of  the  account  at  the 

and  end  of  the  period. 
^5)  Each  client  retains,  with  respect  to 
all  sectirities  and  funds  in  the  account, 
to  the  same  extent  as  if  the  client  held 
the  securities  and  funds  outside  the 
program,  the  right  to: 

(i)  Withdraw  securities  or  cash; 

(ii)  Vote  securities,  or  delegate  the 
authority  to  vote  sectirities  to  another 
person; 

(iii)  Be  provided  in  a  timely  manner 
with  a  written  confirmation  or  other 
notification  of  each  securities 
transaction,  and  all  other  documents 
required  by  law  to  be  provided  to 
security  holders;  and 

(iv)  Aoceed  directly  as  a  seciuity 
holder  against  the  issuer  of  any  security 
in  the  client's  account  and  not  be 
obligated  to  join  any  person  involved  in 
the  operation  of  the  program,  or  any 
other  client  of  the  program,  as  a 
condition  precedent  to  initiating  such 
proceeding. 

(b)  As  used  in  this  section,  the  term 
sponsor  refiers  to  any  person  who 
receives  compensation  for  sponsoring, 
organizing  or  administering  the 
program,  or  for  selecting,  or  providing 
advice  to  clients  regarding  the  selection 
of,  persons  responsible  for  mimnging  the 
client's  accoimt  in  the  program.  If  a 
prtjgram  has  more  than  one  sponsor,  one 
person  shall  be  designated  the  principal 
sponsor,  and  such  person  shall  be 
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considered  the  sponsor  of  the  program 
under  this  section. 

By  the  Commission. 

Dated  March  24, 1997. 
Maisaret  H.  McFarlaad. 
Deputy  Secretary. 

(FR  Doc  97-807S  Filed  3-28-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Admintatratton 

21  CFR  Pw1>  S,  1S4,  S29,  and  eiO 

Food  and  Oniga;  Technical 


AQBICT:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule;  technical 
amendments. 


f:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  correct  certain 
typographical  and  other  inadvertent 
errors.  This  action  is  being  taken  to 
clarify  and  improve^ the  accuracy  of  the 
regulations. 

EFFECTIVE  DATE:  April  1, 1997. 

FOn  FUNTHEfl  MFOMMTION  CONTACT: 
Lajuana  D.  Caldwell.  OfBoe  of  Policy 
(HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-2994. 

SUPPLBMafTARV  MFdMATION:  FDA  has 
diaooweied  certain  nonsubstantive  errors 
that  have  been  incorporated  into  the 
agency's  codified  regulations.  FDA  is 
correcting  these  errors.  The  errors  in  the 
regulations  are  as  follows: 

1.  In  21  CFR  5.89(bMl)  "x-reay"  is 
corrected  to  read  "x-ray". 

2.  In  21  CFR  184.1(a)  the  phrase  "of 
this  chapter  of  in  the  third  sentence  is 
corrected  to  read  "of  this  chapter  or". 

3.  In  21  CFR  529.50(cK2)  "Klebsiella 
ssp."  is  corrected  to  read  "Klebsiella 
spp.  . 

4.  hi  21  CFR  610.53(c),  in  the  table, 
in  the  entry  fcv  "Rubella  Virus  Vaccine 
Live,"  in  the  third  column,  under  the 
heading  "Manufacturer's  storage  period 
0  *C  or  colder  (unless  otherwise 
stated),"  "•€"  U  corrected  to  read  "do". 

PubUcation  of  this  document 
constitutes  final  action  on  these  changes 
under  the  Administrative  Procedure  Act 
(5  U.S.C  553).  htotice  and  pubUc 
procedure  are  unnecessary  because  FDA 
is  merely  correcting  nonsubstantive 
errors. 


LiatofSobiecU 

21  CFR  Part  5 

Authority  delegations  (Government 
agencies),  bnports.  Organization  and 
functions  (Government  agencies). 

21  CFR  Part  184 

Food  ingredients. 
21  CFR  Part  529 

Animal  drugs. 
21  CFR  Part  610 

Biologies.  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  5. 184. 
529.  and  610  are  amended  as  follows: 

PART  5— DELEGATIONS  OF 
AirmORfTY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Alhatit;   S  U.S.C  504.  552,  App.  2.  7 
U.S.C  138a,  2271;  IS  U.S.C  638,  1261-1282. 
3701-371  la:  sees.  2-12  of  the  Fair  Packagiiig 
and  Labeling  Act  (15  U.S.C  1451-1461);  21 
U.S.C  41-50,  61-63.  141-149,  467f,  679(b). 
801-886, 1031-1309:  sees.  201-903  of  Uie 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
use  321-394);  35  U.S.C  156;  sees.  301. 
302,  303,  307,  310,  311,  351,  352.  361,  362. 
1701-1706.  2101  of  the  Public  Health  Service 
Act  (42  U.S.C  241,  242,  242a,  2421,  242ii, 
243,  262,  263,  264,  265,  300u-300u-5, 
300aa-1);  42  U.S.C  1395y.  3246b,  4332. 
4831(a),  10007-10008;  B.O.  11490. 11921. 
and  12591. 

fSJt    (Amended] 

2.  Section  5.89  Notification  of  defects 
in,  and  repair  or  replacement  of, 
electronic  products  is  amended  in 
paragraph  (b)(1)  by  removing  "x-reay" 
and  adoing  in  its  place  "x-ray". 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOQMZED  AS  SAFE 

3.  The  authority  citation  for  21  CFR 
p>art  184  continues  to  read  as  follows: 

AuthMitjr:  Sees.  201.  402.  409,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C321,342,  348,  371). 

|ia4.i    [Amended] 

4.  Section  184.1  Substances  added 
directly  to  human  food  affirmed  as 
generally  recognized  as  safe  (GRAS)  is 
amended  in  the  third  sentence  in 
paragraph  (a)  by  removing  the  phrase 
"of  this  chapter  oP'  and  adding  in  its 
place  the  phrase  "of  this  chapter  (w". 

PART  529-CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANNUL  DRUGS 

5.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

AothMily:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 


S829.S0    [Amended] 

6.  Section  529.50  Amikacin  sulfate 
intrauterine  solution  is  amended  in 
paragraph  (c)(2)  by  removing  "Klebsiella 
ssp."  and  adding  in  its  place  "Klebsiella 
spp." 

PART  610— GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

7.  The  authority  citation  for  21  CFR 
part  610  continues  to  read  as  follows: 

AothMitr:  Sees.  201,  501,  502,  503.  505, 
510.  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  351.  352.  353, 
355.  360.  371);  sees.  215.  351,  352.  353.  361 
of  the  Public  Health  Service  Act  (42  U.S.C 
216.  262,  263,  263a,  264). 

f  810.53    [Amended] 

8.  §  610.53  Dating  periods  for  licensed 
biological  products  is  amended  in  the 
table  in  paragraph  (c),  in  the  entry  for 
"Rubella  Virus  Vaccine  Live."  in  the 
third  column,  under  the  beading 
"Manufacturer's  storage  period  0  *C  or 
colder  (unless  otherwise  stated)."  by 
removing  "*C"  and  adding  in  its  place 
"do". 

Dated:  March  25. 1997. 
Vimmm  B.  Sdnlli, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  97-7971  Filed  3-28-97;  8:45  am) 
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21  CFR  Part  31« 

[Dociwt  Noa.  aip-^aa  aid  MP-oaoq 

Iron-Containing  SMpplamants  and 
Drugs:  Label  Warning  Statements  and 
Unit-Dose  Packaging  Requiremanta; 
Correction 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  January  15,  1997  (62  FR 
2218).  The  final  rule  amended  the 
regulations  to  require  label  warning 
statements  on  products  taken  in  solid 
oral  dosage  form  to  supplement  the 
dietary  intake  of  iron  or  to  provide  iron 
for  therapeutic  purposes  and  to  require 
unit  dose  packaging  for  iron-containing 
products  that  contain  30  milligraais  or 
more  of  iron  p)er  dosage  unit.  'The  final 
rule  was  published  with  some 
typographical  errors.  This  dociunent 
corrects  those  errors. 
DATES:  Effective  July  15. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  S.  Kahl,  (Denter  for  Food  Safety 
and  Applied  Nutrition  (HFS-206),  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204,  202-418-3101. 
SUPPLEMENTARY  aiFORMATKM: 


In  FR  Doc.  97-947,  beginning  on  page 
2218  in  the  Federal  Register  of  January 
15,  1997,  the  following  corrections  are 
made  in  §310.518  Drug  products 
containing  iron  or  iron  salts: 

S  310.518    [Corrected] 

1.  On  page  2250,  in  the  second 
column,  in  paragraph  (b)(2),  beginning 
in  the  fourth  line,  the  phrase  "the 
provisions  of  §  111.50(a)  of  this  chapter" 
is  corrected  to  read  "the  provisions  of 
paragraph  (a)  of  this  section". 

2.  On  page  2250.  in  the  third  column, 
in  paragraph  (c)(5),  in  the  second  line, 
the  phrase  "paragraph  (b)(1)  of  this 
section"  is  corrected  to  read  "paragraph 
(c)(1)  of  this  section". 

Dated:  March  25, 1997. 
WUliam  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  97-7970  Filed  3-2&-97;  8:45  am) 
aiUMG  CODE  4iaO-01-F 


21  CFR  Parts  520  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Ronnel;  Technical 
Amendment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  technical 
amendment. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  that 
portion  of  the  regulations  reflecting 
approval  of  new  animal  drug 
applications  (NADA's)  held  by 
Moorman  Manufacturing  Co.  and 
Pitman-Moore,  Inc.,  that  provide  for  the 
use  of  ronnel  oral  dosage  forms  and 
ronnel  Type  A  medicated  article.  The 
approval  of  these  NADA's  were 
previously  withdrawn.  This  action  is 
necessary  to  ensure  the  accuracy  and 
consistency  of  the  regulations. 
EFFECTIVE  DATE:  March  31,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Gordon,  Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville.  MD  20855.  301-594-1737. 
SUPPtEMENTARY  INFORMATION:  FDA  has 
discovered  that  certain  errors  have  been 
incorporated  into  the  agency's  codified 
regulations  on  animal  drugs.  The  errors 
in  the  regulations  addressed  in  this 
dociunent  follow. 

In  a  notice  published  in  the  Federal 
Register  of  July  19.  1989  (54  FR  30268). 
the  agency  announced  that  Pitman- 
Moore,  Inc.,  had  requested  that  FDA 
withdraw  NADA's  JZt-360  and  12.-361,. 


In  a  final  rule  published  in  that  same 
issue  of  the  Federal  Register  (54  FR 
30205),  the  agency  inadvertently 
omitted  an  amendment  to  the 
regulations  to  remove  §  520.2080  (21 
CFR  520.2080). 

In  a  notice  published  in  the  Federal 
Register  of  June  18, 1990  (55  FR  24646), 
the  agency  announced  that  Moorman 
Manufacturing  Ck).  had  requested  that 
FDA  vtrithdraw  NADA  13-450.  In  a  final 
rule  published  in  that  same  issue  of  the 
Federal  Register  (55  FR  24556),  the 
agency  inadvertently  omitted  an 
amendment  to  the  regulations  to  remove 
§558.525  (21  CFR  558.525). 

At  this  time,  the  agency  is  correcting 
these  errors.  Accordingly.  §§  520.2080 
and  558.525  are  removed  because  the 
sections  no  longer  represent  approved 
products. 

List  ofSulqects 

21  CFR  Part  520 

Animal  drugs. 

21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Outer  for  Veterinary  Medicine.  21 
CFR  parts  520  and  558  are  amended  as 
follows: 

PART  520-ORAL  DOSAGE  FORIM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§520.2080    [Removed] 

2.  Section  520.2080  Ronnel^ral 
dosage  forms  is  removed. 

PART  558— NEW  ANIIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b,  371). 

§558.525    [Removed] 

4.  Section  558.525  Ronnel  is  removed. 
Dated:  March  4,  1997. 

Linda  Tollefaon, 

Director,  Office  of  Surveillance  and 
Compliance.  Center  for  Veterinary  Medicine. 
|FR  Doc.  97-6048  Filed  3-28-97;  8:45  am] 

BIUJNO  CODE  41W-01-F 


21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Tylosin;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  correction. 


SUMMARY:  The  Food  and  IDrug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  December  24, 1996  (61  FR 
67713).  The  document  amended  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Elanco  Animal  Health,  Division  of  Eli 
Lilly  and  Co.  The  approved  use  level  of 
tylosin  Type  C  medicated  swine  feed 
was  inadvertently  omitted  &x)m  the 
document.  The  document  also 
contained  certain  editorial  errors.  This 
document  corrects  those  errors. 
EFFECTIVE  DATE:  December  24. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  K.  Haibel.  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855,  301-594-1644. 
In  FR  Doc.  96-32549.  appearing  on 
page  67713  in  the  Federal  Register  of 
Tuesday,  December  24,  1996,  the 
following  correction  is  made: 

PART  558-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  CosmeUc  Act  (21  U.S.C. 
360b,  371). 

§558.625    [Corrected] 

2;  On  page  67713,  in  the  second 
column,  §  558.625  is  amended  by 
revising  paragraph  (f)(l)(vi)(e)  to  read  as 
follows: 

§558.625    Tylosin. 

•        •         •        *         • 

(f)*  •  • 

(D*  •  * 

(vi)*  *  * 

(e)  Amount  per  ton.  Tylosin  100 
grams. 

[1]  Indications  for  use.  Prevention 
and/or  control  of  porcine  proliferative 
enteropathies  (ileitis)  associated  with 
Lawsonia  intracellularis. 

[2]  Limitations.  As  tylosin  phosphate, 
administer  for  21  days. 

Dated:  February  6,  1997.     * 
Robert  C  LiviiigBton, 
Director,  Office  of  New  AnimaJ  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  97-8049  FUed  3-28-97;  8:45  am) 
BaUJNG  COOE  4iao-oi-F 


IMI 


15112         Federal  Register  /  Vol.  62.  No.  61  /  Monday.  March  31.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62.  No.  61  /  Monday.  March  31,  1997  /  Rules  and  Regulations        15113 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  756 
[HO-004-FOR] 

Hopi  TritM  Abandoned  Mine  Land 
Reclamation  Plan 

AGENCY:  Office  of  Sur&ce  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  The  Office  of  Surface  Mininjg 
Reclamation  and  Enforcement  (OSM)  is 
approving  a  proposed  amendment  to  the 
Hopi  Tribe  abandoned  mine  land 
reclamation  (AMLR)  plan  (hereinafter, 
the  "Hopi  plan")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  Hopi  Tribe 
proposed  to  revise,  add,  or  delete  plan 
provisions  pertaining  to  the  preface  to 
amended  reclamation  plan;  purpose  of 
the  Hopi  plan;  eligible  lands  and  water 
subsequent  to  certification;  land 
acquisition,  management,  and  disposal; 
rights  of  entry;  Hopi  Department  of 
Natural  Resources  policy  on  public 
participation;  organization  of  the  Hopi 
Tribe;  a  description  of  aesthetic,  cultural 
and  recreational  conditions  on  the  Hopi 
Reservation;  and  a  description  of  the 
flora  and  fauna  found  on  the  Hopi 
Reservation.  The  amendment  revised 
the  Hopi  plan  to  meet  the  requirements 
of  the  corresponding  Federal 
Regulations  and  to  be  consistent  with 
SMCRA;  to  incorporate  the  additional 
flexibility  afforded  by  the  revised 
Federal  regulations  and  SMCRA,  as 
amended;  to  clarify  ambiguities;  and  to 
improve  operational  efficiency. 
EFFECTIVE  DATE:  March  31.  1997. 
FOn  FURTHER  MFORMATION  CONTACT: 
Guy  Padgett.  Telephone:  (505)  24»- 
5070,  Internet  address: 
GPADGETT®CWYGW.OSMRE.GOV. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Hopi  Plan 

On  June  28.  1988.  the  Secretary  of  the 
Interior  approved  the  Hopi  plan. 
General  background  information  on  the 
Hopi  plan,  including  the  Secretary's 
findings  and  the  disposition  of 
comments,  can  be  found  in  the  June  28. 
1988.  Federal  Register  (53  FR  24262). 
Subsequent  actions  concerning  the  Hopi 
Tribe's  plan  add  plan  amendments  can 
be  foimd  at  30  CFR  756.17  and  756.18. 

IL  Proposed  Amendnient 

By  letter  dated  September  23. 1996. 
the  Hopi  Tribe  submitted  a  proposed 


amendment  to  its  plan  (administrative 
record  No.  HO-156)  pursuant  to 
SMCRA  (30  U.S.C.  1201  et  seq.).  The 
Hopi  Tribe  submitted  the  proposed 
amendment  at  its  own  initiative  and  in 
response  to  the  required  plan 
amendments  at  30  CFR  756.18  (a) 
through  (h).  The  provisions  of  the  Hopi 
plan  that  the  Hopi  Tribe  proposed  to 
revise,  add.  or  delete  were:  Preface  to 
amended  reclamation  plan;  section  I,  A, 
purpose  of  the  Hopi  plan;  section  II, 
A(l),  coal  reclamation  after  certification, 
and  section  D,  A(l)(i),  limited  liability 
(coal  reclamation);  sections  11,  B(l)(d) 
and  (d)(ii),  noncoal  reclamation  after 
certification  and  the  construction  of 
public  facilities,  and  sections  11,  B(l)  (h), 
(i),  and  (j),  limited  liability,  contractor 
responsibility,  and  reports  (noncoal 
reclamation);  section  IV,  A(l),  land 
acquisition,  and  section  fV,  B, 
management  of  required  land;  sections 
VI,  A{1)  and  B(l),  consent  to  entry  and 
public  notice;  section  XH,  description  of 
aesthetic,  cultural  and  recreational 
conditions  of  the  Hopi  Reservation;  and 
section  XIV,  flora  and  fauna  of  the  Hopi 
Reservation. 

OSM  aimounced  receipt  of  the 
profKJsed  amendment  in  the  October  16, 
1996.  Federal  Register  (61  FR  53884), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  HO-159).  Because  no  one  requested 
a  public  hearing  or  meeting,  none  was 
held.  The  public  comment  period  ended 
on  November  15,  1996. 

m.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
884.14  and  884.15,  finds  that  the 
proposed  plan  amendment  submitted  by 
the  Hopi  Tribe  on  September  23, 1996, 
meets  the  requirements  of  the 
corresponding  Federal  regulations  and 
is  consistent  with  SMCRA.  Thus,  the 
Director  approves  the  proposed 
amendment. 

1.  Nonsubstantive  Revisions  to  the  Hopi 
Plan  Provisions 

The  Hopi  Tribe  proposed  revisions  to 
the  following  previously-approved  plan 
provisions  that  are  nonstubstantive  in 
nature  and  consist  of  minor  editorial, 
punctuation,  grammatical,  and 
recodification  changes  (corresponding 
SMCRA  provisions  and  Federal 
regulations  are  listed  in  parentheses): 

Preface  to  amend  reclamation  plan, 
(sections  411(e)  and  (f)  of  SMCRA  and 
30  CFR  875.15).  eligible  projects; 

Section  D.  A(l)(a),  (30  CFR' 
874.12)(c)),  eligible  coal  lands  and 
water, 


SecUon  H.  A(l)(g).  (30  CFR  874.16), 
contractor  responsibility  (coal 
reclamation); 

Section  U.  B(l)(d).  (30  CFR  874.15(b)). 
noncoal  reclamation  after  certification; 

Deletion  of  sections  II.  E.  F.  and  G.  (30 
CFR  874.15  and  .16,  875.19  and  .20.  and 
886.23(b)),  limited  liability,  contractor 
responsibility,  and  refrarts; 

Section  II,  E.  (sections  411(e)  and  (f) 
of  SMCRA  and  30  CFR  875.15(d)  and  (e) 
and  884.13(c)(2)).  description  of  needs, 
proposed  constriiction  and  activities; 

Section  VU.  B(8).  (30  CFR 
884.13(c)(7)).  public  participation; 

Section  VHI.  (30  CFR  884.13(d)(1)). 
organization  of  the  Hopi  Tribe;  and 

SecUon  XTV.  (30  CFR  884.13(0).  flora 
and  fauna. 

Because  the  proposed  revisions  to 
these  previously-approved  Hopi  plan 
provisions  are  nonsubstantive  in  nature, 
the  Director  finds  that -they  are 
consistent  with  the  corresponding 
provisions  of  SMCRA  and  meet  the 
requirements  of  the  Federal  regulations. 
Therefore,  the  Director  approves  the 
proposed  revisions  to  these  plan 
provisions. 

2.  Substantive  Revisions  to  the  Hopi 
Plan  Pmvisions  That  Are  Substantively 
Identical  to  the  Corresponding 
Provisions  of  SMCRA  and  the  Federal 
Regulations 

The  Hopi  Tribe  proposed  revisions  to 
the  following  plan  provisions  that  are 
substantive  in  nature  and  contain 
language  that  is  substantively  identical 
to  the  requirements  of  the 
corresponding  provisions  of  SMCRA 
and  the  Federal  regulations  (listed  in 
parentheses): 

Preface  to  amended  reclamation  plan, 
(title  IV  of  SMCRA  and  30  CFR 
subchapter  R).  introductory  paragraph; 

Section  n.  A(l)(i).  (30  CFR  874.15), 
limited  liability  (coal  reclamation); 

Section  II,  B(l)(h),  (30  CFR  875.19), 
limited  liability  (noncoal  reclamation); 

Section  n,  B(l)(i),  (30  CFR  875.20), 
contractor  responsibility  (noncoal 
reclamation);  and 

Section  n,  B(l)(i),  (30  CFR  886.23(b)). 
reports  (noncoal  reclamation); 

Because  these  proposed  revisions  to 
the  Hopi  plan  provisions  are 
substantively  identical  to  the 
corresponding  provisions  of  SMCRA 
and  the  Federal  regulations,  the  Director 
finds  that  they  are  consistent  with  the 
corresponding  provisions  of  SMCRA 
and  meet  the  requirements  of  the 
Federal  regulations.  Therefore,  the 
Director  approves  the  proposed 
revisions  to  these  plan  provisions. 


3.  Revisions  to  the  Hopi  Plan  Provisions 
Submitted  in  Response  to  Required 
Amendments 

In  response  to  the  required  plan 
amendments  at  30  CFR  756.18(d) 
through  (h)  (April  23,  1996,  61  FR 
17833,  17836-38,  finding  Nos.  5,  6.  7. 
and  9).  the  Hopi  Tribe  proposed  to 
revise  its  plan  provisions  at  section  11. 
A(l).  concerning  coal  reclamation  after 
certification;  section  II,  B(l)(d)(ii), 
concerning  noncoal  reclamation  after 
certification;  section  IV,  A(l), 
concerning  land  acquisition;  section  IV, 
B(l),  concerning  management  of 
acquired  lands;  and  section  XII, 
concerning  description  of  aesthetic, 
cultiiral  and  recreational  conditions  of 
the  Hopi  Reservation. 

Section  n.  All).— OSM  at  30  CFR 
756.18(d)  (finding  No.  5(b).  61  FR 
17833, 17836)  required  Uie  Hopi  Tribe 
to  revise  section  II,  A(l)  to  require  that 
any  coal  reclamation  activities 
subsequent  to  certification  of  coal 
reclamation  are  subject  to  the  provisions 
of  sections  401  through  410  of  SMCRA. 

In  response  to  the  required 
amendment,  the  Hopi  "Tribe  pro(>osed  to 
add  such  language  to  its  plan  at  section 
n,  A(l)  to  provide  for  coal  reclamation 
after  certification.  In  addition,  the  Hopi 
Tribe  corrected  a  reference  in  this 
section  to  the  effective  date  of  the  Hopi 
Tribe's  certification  that  all  known 
abandoned  coal  mine  problems  had 
been  addressed.  For  the  reasons 
discussed  in  the  April  23. 1996.  Federal  ■ 
Register,  the  Director  finds  that  the 
proposed  revisions  at  section  II,  A(l)  of 
the  Hopi  plan  meet  the  requirements  of 
the  Federal  regulations  at  30  CFR 
875.13(b)  and  875.14(b)).  Accordingly, 
the  Director  approves  the  proposed 
revisions  to  section  11,  A(l)  and  removes 
the  required  amendment  at  30  CFR 
756.18(d). 

Section  U.  B(l)(dXu).— OSM  at  30 
CFR  756.18(e)  (finding  No.  6(a),  61  FR 
17833, 17836)  required  the  Hopi  Tribe 
to  revise  section  II,  B(l)(d)(ii)  to  delete 
the  word  "propwty"  for  priority  two 
noncoal  reclamation. 

In  response  to  the  required 
amendment,  the  Hopi  Tribe  revised 
section  n,  B(l)(dKii)  to  provide  for  the 
protection  of  public  health,  safety,  and 
general  welCare  fit>m  the  adverse  effects 
of  mineral  mining  and  processing 
practices.  For  the  reasons  discussed  in 
the  April  23, 1996.  Fedwal  Register,  the 
Director  finds  that  the  proposed  revision 
at  section  U,  B(l)(d)(ii)  of  the  Hopi  plan 
meets  the  requirements  of  the  Federal 
regulations  at  30  CFR  875.15(b)(2). 
Accordingly,  the  Director  approves  the 
proposed  revision  to  section  II, 


B(l)(d)(ii)  and  removes  the  required 
amendment  at  30  CFR  756.18(e). 

SecUon  IV.  A(l).—OSM  at  30  CFR 
756.18(f)  (finding  No.  7(a),  61  FR  17833, 
17837)  required  the  Hopi  Tribe  to  revise 
section  IV,  A(l)  to  delete  the  word 
"coal"  firom  the  phrase  "coal  refuse 
thereon"  to  ensure  that  lands  eligible  for 
acquisition  included  those  on  which 
refuse  from  both  coal  and  noncoal 
mining  practices  are  located. 
In  response  to  the  required 
amendment,  the  Hopi  Tribe  revised 
section  fV,  A(l)  to  provide  that  noncoal 
lands  and  water  may  be  acquired  in  the 
same  manner  as  coal  lands  and  water. 
For  the  reasons  discussed  in  the  April 
23.  1996.  Federal  Re^ster.  the  Director 
finds  that  the  proposed  revision  at 
section  IV.  A(l)  of  the  Hopi  plan  meets 
the  requirements  of  the  Federal 
regulations  at  30  CFR  875.17  and 
879.11(a).  Accordingly,  the  Director 
approves  the  proposed  revision  to 
section  IV.  A(l)  and  removes  the 
required  amendment  at  30  CFR 
756.18(f). 

Section  IV,  B(l).—OSM  at  30  CFR 
756.18(g)  (finding  No.  7(c).  61  FR  17833. 
17837)  required  the  Hopi  "Tribe  to  revise 
section  IV.  B(l)  to  reinstate  the  phrase 
"may  be  used  pending"  to  its  provisions 
concerning  the  management  of  acquired 
lands. 

In  response  to  the  required 
amendment,  the  Hopi  Tribe  revised 
section  IV,  B(l)  to  provide  that  land 
acquired  under  rules  of  the  Hopi  plan 
may  be  used  pending  concxirrence  of  the 
Hopi  AMLR  program  and  Tribal  Council 
for  any  lawful  purpose  that  is  not 
inconsistent  with  the  reclamation 
activities  and  post  reclamation  uses  for 
which  it  was  acquired.  For  the  reasons 
discussed  in  the  April  23. 1996,  Federal 
Register,  the  Director  finds  that  the 
proposed  revision  at  section  IV,  B(l)  of 
the  Hopi  plan  meets  the  requirements  of 
the  Federal  regulations  at  30  CFR 
879.14.  Accordingly,  the  Director 
approves  the  proposed  revision  to 
section  IV.  B(l)  and  removes  the 
required  amendment  at  30  CFR 
756.18(g). 

Section  XB.—OSM  at  30  CFR 
756.18(h)  (finding  No.  9.  61  FR  17833. 
17838)  required  the  Hopi  Tribe  to  revise 
its  plan  to  include  information 
concerning  significant  aesthetic,  historic 
or  cultuiral.  and  recreational  values. 

In  response  to  the  required 
amendment,  the  Hopi  Tribe  added 
section  Xn  to  provide  a  description  of 
aesthetic,  cultural  and  recreational 
conditions  of  the  Hopi  Reservation.  For 
the  reasons  discussed  in  the  April  23. 
1996,  Federal  Register,  the  Director 
finds  that  the  proposed  addition  at 
section  xn  of  the  Hopi  plan  meets  the 


requirements  of  the  Federal  regulations 
at  30  CFR  884.13(0(2).  Accordingly,  the 
Director  approves  the  proposed  revision 
to  section  IV,  B(l)  and  removes  the 
required  amendment  at  30  CFR 
756.18(h). 

4.  Section  I,  A.  Pu/pose  of  Hopi  Tribe 
AMLR  Plan 

The  Hopi  Tribe  proposed  to  revise 
section  I,  A,  of  its  plan  in  response  to 
required  amendments  at  30  CFR  756.18 
(a)  through  (c)  (April  23,  1996,  61  FR 
17833.  17835.  finding  Nos.  4  (a),  (d), 
and  (e)).  OSM  required  the  Hopi  Tribe 
to  revise  section  I,  A  to  (1)  provide 
separate  provisions  for  coal  and  noncoal 
reclamation  activities,  (2)  ensure  that 
the  provisions  listed  in  the  purpose  of 
the  Hopi  plan  are  consistent  with  the 
Hopi  Tribe's  certification  of  completion 
of  reclamation  of  known  coal-related 
problems,  and  (3)  provide  appropriate 
provisions  for  reclamation  of  eligible 
lands,  waters  and  facilities  under  a 
noncoal  reclamation  program. 

The  Hopi  Tribe  chose  not  to  respond 
specifically  to  the  required 
amendments,  but  rather  proposed 
revisions  to  section  I,  A  to  provide  that 
the  Hopi  plan's  purpose  is  to  "protect 
the  health,  safety,  and  general  welfare  of 
members  of  the  Hopi  Tribe  and 
members  of  the  general  public  from  the 
harmful  effects  of  past  coal  mining 
practices  and  past  mineral  mining  and 
processing  practices."  In  addition,  the 
Hopi  Tribe  proposed  other  purposes  at 
section  I,  A  to  (1)  address  adverse  effects 
of  mining  and  processing  practices  on 
public  facihties;  (2)  provide  for  public 
facilities  in  communities  impacted  by  _ 
coal  or  other  mineral  mining  and 
processing  practices;  and  (3)  address 
needs  for  activities  or  public  facilities 
refated  to  the  coal  or  minerals  industry 
on  Hopi  lands  impacted  by  coal  or 
minerals  development 

The  first  purpose  at  section  I,  A  of  the 
Hopi  plan  is  similar  to  the  provisions  of 
sections  403(a)(2)  and  411(c)(2)  of 
SMCRA,  which  provide,  respectively, 
for  the  protection  of  health,  safety,  and 
general  welfare  from  the  adverse  effects 
of  coal  mining  practices,  and  from  the 
adverse  effects  of  mineral  mining  and 
processing  practices.  The  additioiul 
purp>08es  at  section  I,  A  are  similar  to 
the  provisions  of  section  411(e)  of 
SMCRA  and  30  CFR  875.15(a),  which 
provide  for  the  protection,  repair, 
replacement,  construction,  or 
enhancement  of  utilities  and  such  other 
facilities  serving  thfe  public  adversely 
affected  by  mineral  mining  and 
processing  practices,  and  the 
construction  of  public  facihties  in 
communities  impacted  by  coal  or  other 
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mineral  mining  and  processing 
practices. 

Because  the  Hopi  Tribe  previously 
certified  that  it  had  completed  the 
reclamation  of  all  known  coal-related 
problems  (59  FR  29719,  June  9, 1994). 
its  plan  appropriately  provides  for  both 
coal  and  noncoal  reclamation. 
Therefore,  the  Director  finds  that  section 
I.  A  of  the  Hopi  plan,  which  provides 
a  general  description  of  the  piupose  of 
the  Hopi  Tribe's  AMLR  program, 
including  descriptions  of  coal  and 
noncoal  reclamation  activities,  is  not 
inconsistent  with  sections  403  and  411 
of  SMCRA  and  meets  the  requirements 
of  the  Federal  regulations  at  30  CFR 
parts  874  and  875.  Accordingly,  the 
Director  approves  the  proposed 
revisions  at  section  I.  A  and  removes  the 
required  amendments  at  30  CFR  756.18 
(a)  through  (c). 

5.  Sections  V7.  A(l)  (a)  through  (c)  and 
B(l),  Consent  To  Enter  and  PubUc 
Notice 

The  Hopi  Tribe  proposed  to  revise  its 
plan  provisions  at  sections  VI,  A(l)  (a) 
through  (c),  by  deleting  provisions 
concerning  the  ability  to  enter  lands  for 
emergency  reclamation.  The  Hopi  Tribe 
also  proposed  to  revise  section  VI,  B(l) 
by  deleting  the  phrase  "except  in 
emergency  situations,"  from  the 
requirement  for  the  public  notice  when 
written  consent  for  entry  caimot  be 
obtained. 

Deletion  of  the  references  to 
emergency  reclamation  and  emergency 
sitiiations  is  consistent  with  the  fact  that 
the  Hopi  Tribe  is  unable  to  exercise 
emergency  powers  on  Hopi  lands, 
because  the  Hopi  Tribe  did  not  request 
authority  to  conduct  emergency 
response  reclamation  under  the  original 
Hopi  plan  submission  (53  FR  24262, 
June  28,  1988),  and  it  has  not 
subsequently  sought  emergency  powers 
through  the  amendment  process.  For 
these  reasons,  only  OSM,  and  its  agents, 
employees,  and  contractors,  are 
authorized  to  conduct  emergency 
reclamation  activities  on  Hopi  lands. 
Based  upon  OSM's  exclusive  emergency 
reclamation  authority  on  Hopi  lands, 
the  Director  finds  that  the  deletions  of 
references  to  emergency  reclamation 
and  emergency  situations  at  sections  VI, 
A(l)(c)  and  B(l)  are  consistent  with 
section  410  of  SMCRA  and  meet  the 
requirements  of  30  CFR  877.14. 
Therefore,  the  Director  approves  these 
proposed  plan  revisions. 

IV.  Smnmary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 


received  by  OSM,  and  OSM's  responses 
to  them. 

1.  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 

2.  Federal  Agency  Comments 

Pursuant  to  30  CFR  884.15(a)  and 
884.14(a)(2),  OSM  solicited  conunents 
on  the  proposed  amendment  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Hopi  plan 
(achninistrative  record  No.  HO-157). 

(a)  Bureau  of  Indian  Affairs  (BIA), 
Hopi  Agency. — BIA  commented  on 
October  11. 1996,  that  the  "Preface  to 
Amended  Reclamation  Plan"  section  of 
the  Hopi  plan  should  be  revised  to 
clarify  the  order  of  priority  for  future 
coal  AMLR  projects  (administrative 
record  No.  HO-158).  Specifically.  BIA 
recommended  that  the  last  paragraph  on 
l>age  iii.  which  provides  a  description  of 
the  Hopi  Tribe's  priority  system,  should 
be  revised  to  indicate  that  projects  with 
the  most  adverse  impacts  to  the  public 
are  of  the  highest  priority. 

OSM  responds  that  the  preface  of  the 
Hopi  plan  provides  for  both  coal  and 
noncoal  reclamation  projects,  and  that 
the  order  of  priority  provided  by  the 
preface  is  consistent  with  the  Federal 
regulations  at  30  CFR  part  875.  Even 
though  the  Hopi  Tribe  provided 
certification  of  completion  of  all  known 
coal-related  problems  (59  FR  29721, 
June  9.  1994),  it  continues  to  have  a 
respraisibility  to  give  any  coal-related 
problems  that  are  found  or  that  occur 
after  certification  top  priority  for  AMLR 
funding.  The  preface  of  the  Hopi  plan 
reflects  this  requirement  by  stating  that 
"newly  discovered  projects  adversely 
affected  by  coal  mining"  (emphasis 
added)  would  receive  the  highest 
priority  for  AMLR  funding.  The  Director 
finds  that  the  language  contained  in  the 
preface  of  the  Hopi  plan  concerning  the 
priority  of  coal  projects  is  consistent 
with  the  coimterpart  Federal  regulations 
at  30  CFR  875.13(a)(3),  and  is  not 
requiring  the  Hopi  Tribe  to  provide  any 
additional  clarification  about  priorities 
as  suggested  by  BIA. 

{\i)  Arizona  State  Historic 
Preservation  Officei  (SHPO).— On 
November  14, 1996.  the  Arizona  SHPO 
responded  that  it  was  their  opinion  that 
the  proposed  amendment  should  have 
no  effect  on  any  property  listed  on  the 
National  Register  of  Historic  Places  or 
any  project  eligible  for  listing 
(administrative  record  No.  HO-160). 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  Hopi  Tribe's 


proposed  plan  amendment  as  submitted 
on  September  23, 1996. 

The  Director  approves,  as  discussed 
in:  Finding  No.  1,  the  preface  to  the 
amended  reclamation  plan,  concerning 
eligible  projects,  section  II,  A(l)(a). 
concerning  eligible  coal  lands  and 
water,  section  H.  A.  (l)(g).  concerning 
contractor  responsibility  for  coal 
reclamation,  section  n.  B(l)(d). 
concerning  noncoal  reclamation  after 
certification,  deletion  of  sections  II.  E.  F, 
and  G.  concerning  limited  liability, 
contractor  responsibility,  and  reports  for 
noncoal  reclamation,  section  II,  E, 
concerning  description  of  needs, 
proposed  construction  and  activities, 
section  VII.  B(8).  concerning  public 
participation,  section  Vm,  concerning 
organization  of  the  Hopi  Tribe,  and 
section  XIV.  concerning  flora  and  fauna; 
finding  No.  2,  the  preface  to  the 
amended  reclamation  plan,  concerning 
the  introductory  paragraph,  section  II. 
A(l)(i),  concerning  limited  liability  for 
coal  reclamation,  section  n,  B(l)(h), 
concerning  limited  liability  for  noncoal 
reclamation,  section  II,  B(l)(i), 
concerning  contractor  responsibility  for 
noncoal  reclamation,  and  section  D, 
B(l)(j),  concerning  reports  for  noncoal 
reclamation;  finding  No.  3,  section  11, 
A(l),  concerning  coal  reclamation  after 
certification,  section  D,  B(l)(d)(ii), 
concerning  noncoal  reclamation  after 
certification,  section  IV,  A(l), 
concerning  land  acquisition,  section  IV, 
■B(l),  concerning  management  of 
acquired  lands,  and  section  XII, 
concerning  description  of  aesthetic, 
cultural  and  recreational  conditions  of 
the  Hopi  Reservation;  finding  No.  4, 
section  I,  A,  concerning  the  purpose  of 
Hopi  plan;  and  finding  No.  5,  sections 
VI,  A(l)  (a)  through  (c)  and  B(l). 
concerning  consent  to  entry  and  public 
notice. 

The  Director  approves  the  plan 
provisions  as  proposed  by  the  Hopi 
Tribe  with  the  provision  that  they  be 
fully  promulgated  in  identical  form  to 
the  plan  provisions  submitted  to  and 
reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
Part  756.  codifying  decisions  concerning 
the  Hopi  plan,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  eRective  immediately  to 
expedite  the  State  or  Indian  tribe  plan 
amendment  process  and  to  encourage 
States  or  Indian  tribes  to  bring  their 
plans  into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  or  Indian  tribe  and 
Federal  standards  is  required  by 
SMCRA. 


VL  Procedvnl  Detenmaatioas 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  or  Indian  tribe 
AMLR  plans  and  revisions  thereof  since 
each  such  plan  is  drafted  and 
promulgated  by  a  specific  State  or 
Indian  tribe,  not  by  OSM.  Decisions  on 
proposed  State  or  Indian  tribe  AMLR 
plans  and  revisions  thereof  submitted 
by  a  State  or  Indian  tribe  are  based  on 
a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Title  rv  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  applicable  Federal 
regulations  at  30  CFR  parts  884  and  888. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  or  Indian 
tribe  AMLR  plans  and  revisions  thereof 
are  categorically  excluded  from 
compliance  with  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332)  by  the  Manual  of  the  Department 
of  the  Interior  (516  DM  6.  appendix  8. 
paragraph  8.48(29)). 

4.  Paperwork  Reduction  Act 
This  rule  does  not  contain 

information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^l  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  or  Indian 
tribe  submittal  which  is  the  subject  of 
this  rule  is  based  upon  Federal 
regulations  for  which  an  economic 
analysis  was  prepared  and  certification 
made  that  such  regulations  would  not 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  reqiiirements  established  by 
SMCRA  or  previously  promulgated  by 
OSM  will  be  implemented  by  the  State 
or  Indian  tribe.  La  malring  the 


determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

6.  Unfunded  Mandates  Reform  Act 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  private 
sector. 

List  af  S<diJM:to  a  M  CFR  Part  7M 

Abandoned  mine  reclamation 
programs.  Indian  lands.  Surface  mining 
Underground  mining. 

Dated:  March  13. 1997. 
JaiBM  F.  FattoB. 

Acting  Regnal  Director,  Western  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  VII. 
Subchapter  E  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  756— INDIAN  TRIBE 
ABANDONED  MINE  LAND 
RECLAMATION  PROGRAMS 

1.  The  authority  citation  for  part  756 
continues  to  read  as  follows: 

AnthoTity:  30  U.S.C.  1201  et  seq.  and  Pub. 
L  100-71. 

2.  Section  756.17  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

1756.17    Approval  o(  Hopi  Tribe 
abandoned  mine  land  reclamation  plan 


(c)  Revisions  to.  additions  of.  or 
deletions  of  the  following  plan 
provisions,  as  submitted  to  OSM  on 
September  23, 1996,  are  approved 
effective  March  31, 1997: 

PrefBce  to  Amended  Reclamation  Plan — 

IntToductoty  paragraph  and  Eligible 

Projects; 
Section  I,  A — Purpose  of  Hopi  plan; 
Section  II,  A(l) — Certification  of  Completion 

of  Coal  Sites; 
SecUon  D,  A(l)(a}— Eligible  Coal  Lands  and 

Water, 
Section  II,  A.  (l)(g)— Contractor 

Responsibility  (for  coal  reclamation); 
Section  n.  (A){l)(i)— Limited  Liability  (for 

coal  reclamation); 
Sections  D.  (B)(1)(d)  and  (dMii>— Noncoal 

Reclamation  After  Certification; 
Sections  n,  (B)(1)(h),  (i),  and  (j)— Limited 

Liability,  Contractor  Responsibility,  and 

Reports  (for  noncoal  reclamation); 
Deletion  of  sections  n.  E,  F,  and  C — Limited 

Liability,  Contractor  Responsibility,  and 

Reports  (for  noncoal  reclamation); 
Section  n,  E— Description  of  Needs,  Proposed 

Construction  and  Activities: 
Sections  IV,  (A)(1)  end  (B)(l>— Acquisition 

and  Management  of  Acquired  Lands; 


Sections  VI,  A(l)  (a)  through  (c)  and  B(l)— 
Consent  to  Entry  and  Public  Notice; 

Section  Vn,  B(8)— Public  Participation; 

Section  vm— Oiganization  of  the  Hopi  Tribe; 

Section  Xn — Description  of  Aesthetic, 
Cultural  and  Recreational  Conditions  of  the 
Hopi  Reservation;  and 

Section  XIV — Flora  and  Fauna. 

|79«.1f    [AmMMtodl 

3.  Section  756.18  is  amended  by 
removing  and  reserving  paragraphs  (a) 
through  (b)  and  removing  paragraphs  (c) 
through  (h). 

(FR  Doc  97-»103  Filed  3-2S-97;  8:45  am) 
■ujNQOoee4»i« 


30  CFR  Part  902 
[AK-OOfr-FOR,  Amendment  No.  V) 

Alaska  Regulatory  Program 

AQBICY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACnOM:  Final  rule;  approval  of 
amendment 


SUMMARY:  The  OfBce  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
approving  a  proposed  amendment  to  the 
Alaska  regulatory  program  (hereinafter 
referred  to  as  the  "Alaska  program") 
under  the  Sur&ce  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Alaska  proposed  revisions  to  and 
additions  of  rules  pertaining  to  self- 
bonding.  The  amendment  revised  the 
Alaska  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 
EFFECTIVE  DATES:  March  31,  1997. 
.  FOR  FtlRTHER  MFORMATION  CONTACT: 
James  F.  Fulton,  Telephone:  (303)  844- 
1424. 

StiPPI^iKNTARY  MFORMATKM: 

L  Backgronnd  on  the  Alaska  Program 

On  March  23. 1983.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Alaska  program.  General  background 
information  on  the  Alaska  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and 
conditions  of  approval  of  the  Alaska 
program  can  be  found  in  the  March  23. 
1983,  Federal  Register  (48  FR  12274). 
Subsequent  actions  concerning  Alaska's 
program  and  program  amendments  can 
be  found  at  30  CFR  902.15  and  902.16. 

n.  Propoeed  Amendment 

By  letter  dated  December  12.  1996. 
Alaska  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (amendment  No.  V. 
administrative  record  No.  AK-F-1,  30 
U.S.C.  1201  et  seq.).  Alaska  submitted 
the  proposed  amendment  in  response  to 
the  required  program  amendment  at  30 
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CFR  902.16(b)(1)  (61  FR  48835.  48843; 
September  17, 1996).  The  provisions  of 
the  Alaska  Administrative  Code  (AAC) 
that  Alaska  proposed  to  revise  were:  11 
AAC  90.207(f)(3).  conditions  for 
accepting  a  self-bond.  The  provisions  of 
the  Alaska  Administrative  Code  that 
Alaska  proposed  to  add  were:  11  AAC 
90.207(f)(8),  definitions  of  self-bonding 
terms. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  January  8, 
1997.  Federal  Register  (62  FR  1074), 

Erovided  an  opportunity  for  a  public 
earing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  AK-F-2).  Because  no  one  requested 
a  public  hearing  or  meeting,  none  was 
held.  The  public  comment  period  ended 
on  February  9, 1997. 

m.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17,  finds  that  the 
proposed  program  amendment 
submitted  by  Alaska  on  December  12, 
1996,  is  no  less  effective  than  the 
corresponding  Federal  regulations. 
Accordingly,  the  Director  approves  the 
proposed  amendment. 

1 1  AAC  90.207lf)  (3)  and  (8),  Self- 
bonding 

On  September  17,  1996,  OSM  at  30 
CFR  902.16(b)(1)  (finding  No.  6,  61  FR 
48835,  48837)  required  Alaska  to  revise 
11  AAC  90.207(f)(3)  to  require  the 
applicant  for  a  self-bond  that  is 
guaranteed  by  a  corporate  guarantor  to 
retain  his  or  her  own  agent  for  service 
in  Alaska  and  to  further  revise  11  AAC 
90.207(f)  to  add  definitions  for  the  term 
"self-bond"  and  other  financial  terms 
used  to  describe  self  bonds.  In  response 
to  the  required  amendment,  Alaska 
revised  11  AAC  90.207(f)(3)  by 
referencing  as  a  condition  for 
acceptance  by  the  Commissioner  of  the 
Department  of  Natural  Resources  the 
requirement  that  the  applicant  for  a  self- 
bond  that  is  guaranteed  by  a  corporate 
guarantor  retain  an  agent  for  service  in 
Alaska.  The  proposed  revision  is 
consistent  with  the  counterpart  Federal 
regulation  at  30  CFR  800.23(c)(2).  which 
provides  the  specific  criteria  for 
approval  of  a  self-bond  guaranteed  by  a 
corporate  ^arantor. 

In  addition,  Alaska  proposed  new 
regulations  at  11  AAC  90.207(f)(8)  (A) 
through  (H)  that  provide  definitions  of 
the  terms  "self-bond,"  "current  assets," 
"current  liabilities,"  "fixed  assets," 
"liabilities,"  "net  worth,"  "parent 
corporation."  and  "tangible  net  worth." 
The  proposed  definitions  contain 
language  that  is  substantively  identical 


to  the  requirements  of  the 
corresponding  Federal  regulations  at  30 
CFR  800.5  and  800.23(a). 

For  the  above  reasons,  the  Director 
finds  that  the  proposed  revision  at  1 1 
AAC  90.207(f)(3)  and  the  proposed 
addition  of  definitions  associated  with 
self-bonding  are  no  less  effective  than 
the  counterpart  Federal  regulations. 
Accordingly,  the  Director  approves  the 
proposed  revision  of  and  additions  to 
these  rules  and  removes  the  required 
amendment  at  30  CFR  902.16(b)(1). 

rv.  Sununary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. 

1.  Public  comments 

In  response  to  OSM's  invitation  of 
public  comments,  an  individual 
responded  on  January  26, 1997,  that  she 
supported  approval  of  the  amendment 
(administrative  record  No.  AK-F-5). 

2.  Federal  Agency  Comments 

Pursuant  to  732.17(h){ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Alaska  program 
(administrative  record  No.  AK-F-4). 

Minerals  Management  Service,  Alaska 
Outer  Continental  Shelf  Region, 
responded  on  February  19,  1997,  that  it 
had  no  comments  on  the  amendment 
(administrative  record  No.  AK-F-6). 

The  Bureau  of  Indian  Affairs,  )uneau 
Area  Office,  resfranded  on  February  20, 
1997,  that  it  had  no  comments  specific 
to  the  amendment  (administrative 
record  No.  AK-F-7). 

The  United  States  Department  of 
Energy,  Alaska  Power  Administration, 
responded  on  February  20, 1997,  that  it 
had  no  comments  on  the  proposed 
amendment  (administrative  record  No. 
AK-F-8). 

The  U.S.  Fish  and  Wildlife  Service 
responded  on  February  13,  1997,  that  it 
had  no  comments  on  the  amendment 
(administrative  record  No.  AK-F-9). 

The  Bureau  of  Land  Management, 
Alaska  State  Office,  responded  on 
February  28, 1997,  that  it  felt  that  the 
proposed  amendment  should  be 
adopted  (administrative  record  No.  AK- 
F-10). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 


program  amendmeht  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  sea.). 

None  of  the  revisions  that  Alaska 
proposed  to  make  in  its  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
concurrence. 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (administrative 
record  No.  AK-F-3).  It  did  not  respond 
to  OSM's  request. 

4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
solicited  comments  on  the  proposed 
amendment  bom  the  SHPO  and  ACHP 
(administrative  record  No.  AK-F-3). 
Neither  the  SHPO  nor  ACHP  responded 
to  OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  finding,  the 
Director  approves  Alaska's  proposed 
amendment  as  submitted  on  December 
12,  1996. 

The  Director  approves  11  AAC 
90.207(f)(3),  concerning  conditions  of 
acceptance  for  a  self-bond,  and  11  AAC 
90.207(f)(8),  concerning  definitions  of 
self-bonding  terms. 

The  Director  approves  the  rules  as 
proposed  by  Alaska  with  the  provision 
that  they  be  fully  promulgated  in 
identical  form  to  the  rules  submitted  to 
and  reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
Pari  902,  codifying  decisions  concerning 
the  Alaska  program,  are  being  amended 
to  implement  this  decision.  Iliis  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 


standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h){10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulatitms 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

3.  National  EnvirorunentaJ  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
propoaed  State  regiUatOTy  program 
provisions  do  not  ccmstitute  major 
Federal  actions  within  the  meaning  of 
secUon  102(2)(C)  of  the  National 
Environmental  Pohcy  Act  (42  U.S.C 
4332(2)(C)). 


4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  ntimber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulatioos. 


6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  902 

Intergovernmental  relations,  Surface 
mining,  Undergroimd  mining. 

Dated:  March  13, 1997. 
Jamai  F.  Fultaii. 

Acting  Regional  Director.  Western  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  902— ALASKA 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Artlmilj:  30  U.S.C  1201  etseq. 

2.  Section  902.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

t««-1»    Approval  of  AlaaKaragiiMMy 


Original  amendment  submission  date 


Dala  of  inal  pubicaiion 


CiaiorMeacnption 


December12, 1996 


[Insert 
Register]. 


dste  of  piMcalion  in  tw  Fedem    11  AAC  90.207(1)  (3)  and  (8). 


3.  Section  902.16  is  amended  by 
rmnoving  and  reserving  paracranh 
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r:  On  February  19, 1997,  the 
Commission  adopted  a  Report  and 
Order  that  amends  the  Commission's 
rules  with  respect  to  other 
postretirement  benefits  other  than 
pensions  {OPEBs).  This  Order  also 


denies  an  MQ  petition  for 
reconsideration  of  the  Conunission's 
March  7, 1996,  Order  (Vacate  Order). 
that  rescinded  ratemaking  instructions 
for  OPEBs  given  by  the  Commcm  Carrier 
Bureau  in  Responsible  Accoimting 
OfficOT  Letter  No.  20  (RAO  2(/).  The 
intended  effect  of  the  rules  is  to 
standardize  the  CcHnmission's  rate  base 
rules  with  respect  to  similar  types  of 
assets  and  Uabilities. 
EFracnVE  DATE:  Ajwil  30, 1997. 
FOR  FUFTTHEft  MFOfMUTION  CONTACT: 
Thaddeus  Machdnsld,  Accounting  and 
Audits  Division,  Common  Carrier 
Bureau,  (202)  418-0808. 
80I»I»LBMBITARY  MRMIATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  adopted  February  19. 1997, 
and  released  February  20. 1997.  The  fiill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diuing  normal  business  hours  in  the 
FCC  Public  Refermce  Room  (Room 
230),  1919  M  St.,  NW.,  Washington,  DC 
The  complete  text  of  this  decisian  may 


also  be  purchased  frtxn  the 
Commission's  copy  ctntractor. 
International  Transcription  Service, 
Suite  140,  2100  M  Stiwt,  NW., 
Washington,  DC  20037. 

S— wary  vfReport  aad  Order 

1.  On  March  7, 1996,  the  Commission 
released  an  Order  (Vacate  Order),  (61 
FR  9968,  March  12, 1996),  rescinding 
the  rate  base  instructions  issued  by  the 
Common  Carrin-  Bureau  (Bureau)  in 
RAO  20.  With  that  Order,  we  also  issued 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  (61  FR  9968,  March  12, 1996). 
that  proposed  amendments  to  Part  65, 
Subpart  6  to  address  the  ratemaking 
treatment  of  OPEBs. 

2.  On  April  8,  1996.  MQ  filed  a 
Petition  for  Reconsideration  of  the 
Vacate  Order.  MQ  requests  that  the 
Commission  reconsider  its  decision  to 
rescind  the  rate  base  instructions  for 
OPEBs  set  forth  in  RAO  20. 

3.  In  this  Order,  we  amend  Part  65  of 
our  rules  to  include  OPEBs  in 
ratemaking  and  to  remove  all  items 
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recorded  in  Account  4310,  Other  long- 
term  liabilities,  that  were  derived  from 
above-the-line  expenses  from  the 
interstate  rate  base.  We  also  deny  MQ's 
petition  for  reconsideration  of  the 
Vacate  Order 

4.  In  the  A/PRM,  we  pro{>osed  that 
prepaid  OPEBs  recorded  in  Account 
1410.  Other  noncurrent  assets,  should 
be  included  in  the  interstate  rate  base. 
In  this  Order,  we  have  decided  not  to 
adopt  our  proposal  automatically  to 
include  prepaid  OPEBs  in  the  interstate 
rate  base.  We  find  our  current  rules  are 
adequate  to  determine  what,  if  any,  of 
the  assets  recorded  in  Account  1410 
should  be  included  in  the  rate  base. 
Therefore,  if  a  carrier  can  show  that  any 
of  its  assets  recorded  in  Account  1410 
(including  prepaid  OPEBs)  meet  the 
used-and-useful  standard,  we  will  allow 
that  asset  to  be  included  in  the  interstate 
rate  base.  This  decision  is  consistent 
with  our  treatment  of  similar  costs,  such 
as  prepaid  pension  costs.  A  certain 
amount  of  prepaid  pension  costs  are 
allowed  in  the  rate  base  because  these 
costs  can  earn  a  retiim  that  later  reduces 
expenses.  Thus,  any  prepaid  OP£B  costs 
that  meet  the  used  and  useful  standard 
will  be  included  in  the  interstate  rate 
base. 

5.  hi  the  NPRM,  we  also  proposed  to 
amend  §  65.830  to  remove  from  the 
interstate  rate  base  the  interstate  {>ortion 
of  all  accrued  Uabilities  recorded  in 
Account  4310,  Other  long-term 
liabihties.  In  this  Order  we  have 
decided  to  modify  otu-  proposal  so  that 
only  those  zero-cost  sources  of  funds 
that  result  from  above-the-line  expenses 
are  removed  frvm  the  rate  base.  Tnus, 
only  those  liabilities  recorded  in 
Account  4310  that  are  derived  from  the 
expenses  specified  in  §  65.450(a)  will  be 
removed  from  the  rate  base. 

6.  In  the  NPRM,  we  noted  that  the 
Bureau  in  RAO  20  directed  carriers  to 
remove  accrued  OPEB  liabilities 
recorded  in  Account  4310,  Other  long- 
term  Uabilities,  from  their  rate  bases  on 
the  basis  that  OPEB  benefits  are  similar 
to  pension  benefits,  which  are  deducted 
from  the  rate  base  pursuant  to  part  65. 
The  Bureau  concluded  that  accrued 
OPEB  costs  should  receive  similar  rate 
base  treatment.  We  believe  the  Bureau 
was  correct  in  that  conclusion. 
Moreover,  in  the  NPRM,  we  noted  that 
all  accrued  liabilities  recorded  in 
Account  4310  represent  zero-cost 
sources  of  funds  including  accrued 
pension  and  OPEB  liabilities.  We 
therefore  proposed  to  accord  to  all  items 
recorded  in  Account  4310  the  same 
treatment  currently  accorded  to 
pensions.  After  reviewing  the  comments 
in  this  proceeding,  we  conclude  that, 
because  the  amounts  recorded  in 


Account  4310  are  zero-cost  sources  of 
funds,  rates  should  not  provide  a  return 
on  those  amounts.  Accordingly,  we 
adopt  our  proposal  except  as  modified 
in  the  preceding  paragraph. 

7.  Finally,  we  state  that  the 
conclusion  in  the  Vacate  Order  that  the 
Bureau  did  not  have  the  delegated 
authority  to  amend  the  Part  65  rules  in 
RAO  20  was  correct.  MQ's  petition  for 
reconsideration  does  not  refute  this 
conclusion.  Accordingly,  the  Order 
denies  MQ's  petition  for 
reconsideration. 

Ordering  Oauaes 

Accordingly,  it  is  ordered,  pursuant  to 
Section  4(i)  and  405  of  the 
Communications  Act  of  1934,  47  U.S.C. 
§§  154(i)  and  405  that  the  Petition  for 
Reconsideration  filed  April  8, 1996,  by 
MQ  Telecommimications  Corporation 
is  denied. 

It  is  further  ordered,  that  pursuant  to 
Sections  1.  4(i).  4(j).  201  through  205, 
220.  and  403  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C 
§§  151, 154(i),  154()).  201  through  205, 
220  and  403.  Part  65,  Subpart  G  of  the 
Commission's  Rules.  47  GFR  Part  65, 
Subpart  G,  is  amended  as  shown  below, 
efliactive  April  30, 1997. 

It  is  further  ordered,  that  the  Secretary 
shall  serve  a  copy  of  this  Order  on  each 
state  commission. 

It  is  further  ordered,  that  the  Secretary 
shall  send  a  copy  of  this  Report  and 
Order  including  the  Final  Rsgulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  605(b)  of  the  Regulatory 
Flexibility  Act,  Public  Law  96-354.  94 
Stat.  1164,  5  U.S.C.  §§601  et  seq.  (1981). 

List  of  Su^iects  is  47  CFR  Part  M 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

Federal  Communicatioiu  Commission. 
WilBaa  F.  CalM. 

Acting  Secretary. 

Ralerhaagei 

Part  65  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

AudMrity:  47  U.S.C  151. 154,  201.  202, 
203.  204,  205,  218.  219.  220,  403. 

2.  Section  65.830  is  amended  by 
revising  paragraphs  (a)(3)  and  (c)  to  read 

as  follows: 


(a)-  •  • 


(3)  The  interstate  portion  of  other 
long-term  Uabilities  (Account  4310)  that 
were  derived  from  the  expenses 
specified  in  §  65.450(a). 

*        *        *        •        « 

(c)  The  interstate  portion  of  other 
long-term  Uabilities  (Accoimt  4310) 
shall  bear  the  same  proportionate 
relationship  as  the  interstate/intrastate 
expenses  which  gave  rise  to  the  UabiUty. 
IFR  Doc.  97-8040  Filed  3-2»-97:  8:45  am) 
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47  CFR  Part  76 
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Low-Prtca  Cabia  Telaviaton  Syatam 
Rata  Regulation 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


The  Commission  has  adopted 
a  Report  and  Order  regarding  low-price 
system  rate  regulation.  The  Report  and 
Order  makes  p>ermanent  the  transition 
relief  afforded  to  low-price  cable 
television  systems,  and  estabUshes  final 
rules  for  low-price  system  rate 
regulation.  Based  on  data  received  in  a 
cost  siu^ey  conducted  in  the  Fall  of 
1995,  the  Report  and  Order  finds  that 
low-price  system  operatore  have  lower 
cash  flow  ratios  and  receive  lower  profit 
margins  for  their  low-price  systems  than 
operators  of  systems  already  regulated 
under  the  Commission's  revised 
benchmark  approach  receive  for  their 
systems.  The  Report  and  Order, 
therefore,  states  that  low-price  system 
rates  are  reasonable  and  that  low-price 
systems  will  not  be  required  to  reduce 
their  rates  by  the  full  competitive 
differential  or  any  lesser  amount.  Low- 
price  systems  will  be  able  to  continue 
charging  for  cable  services  in 
accordance  with  the  current  rules  for 
such  systems. 

ffFECnVE  DATE:  April  30, 1997. 
AOOflESSES:  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street.  NW..  Washington. 
DC  20554,  or  via  the  Internet  to 
dconway#fcc.gov,  and  to  Timothy  Fain. 
OMB  Desk  Officer,  10236  NEOB,  725— 
17th  Street,  NW..  Washington.  DC  20503 
or  via  the  Internet  to  fain^tdal.eop.gov. 
FOn  FURTHER  MFORMATION  CONTACT: 
Rodney  McDonald,  Cable  Services 
Bureau.  (202)  418-7200.  For  additional 
information  concerning  the  information 
collections  contained  in  the  Report  and 


Order,  contact  Dorothy  Conway  at  (202) 
418-0217,  or  via  the  Internet  at 
dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  The  main 
text  of  this  decision  is  included  below. 
The  full  text  of  this  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington,  DC  20554,  and 
may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
hic.  (202)  857-3800, 1919  M  Street, 
NW.,  Washington.  DC  20554. 

I.  Introduction 

1.  In  this  Report  and  Order,  we 
terminate  the  transition  status  of  low- 
price  systems  and  establish  final  rules 
for  low-price  system  rate  regulation 
pursuant  to  the  provisions  of  the  Cable 
Television  Competition  and  Consumer 
Protection  Act  of  1992,  Public  Law  102- 
385,  106  Stat.  1460  (1992),  47  U.S.C.  521 
et  seq.  ("1992  Cable  Act ").  We  rely  on 
the  results  of  our  cost  survey  in 
particular,  to  determine  whether  low- 
price  systems  should  be  required  to 
reduce  their  rates  by  the  full 
competitive  differential  or  any  lesser 
amount. 

n.  Background 

2.  In  the  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
in  MM  Docket  No.  92-266,  FCC  93-177, 
58  FR  29736  (May  21,  1993)  ("Rate 
Order"),  the  Commission  found  that 
"our  initial  effort  to  regulate  rates  for 
cable  service  should  provide  for 
reductions  from  current  rates  of 
regulated  cable  systems  with  rates  above 
competitive  levels."  In  order  to  simulate 
the  rates  that  would  be  charged  by 
comparable  cable  systems  subject  to 
effective  competition,  we  adopted  a 
"benchmark"  approach  to  regulate  the 
basic  service  tier  and  the  cable 
programming  services  tier  of  systems 
not  subject  to  effective  competition.  The 
initial  benchmark  formula  was 
primarily  derived  by  examining  cable 
operator's  revenues.  The  formula 
reflected  an  implicit  assumption  that  all 
cable  operators  faced  similar  cost 
conditions,  but  it  took  into  account 
variations  in  rates  due  to  certain  other 
economic  and  demographic  factors.  Our 
initial  analysis  revealed  that  the  "rates 
of  systems  not  subject  to  effective 
competition  (were),  on  average, 
approximately  10  percent  hi^er  than 
rates  of  comparable  systems  subject  to 
effective  competition."  This  10% 
competitive  differential  was 
incorporated  into  the  benchmark 
system,  and  noncompetitive  systems 
whose  rates  exceeded  the  benchmark 


were  deemed  to  be  charging 
unreasonable  rates.  These  systems  were 
thus  required  to  reduce  their  rates,  at 
most  by  the  full  10%  competitive 
differential,  but  not  below  the 
benchmark. 

3.  In  the  Second  Order  on 
Reconsideration,  Fourth  Report  and 
Order,  and  Fifth  Notice  of  Proposed 
Rulemaking  in  MM  Docket  No.  92-266, 
FCC  94-38,  59  FR  17943  and  59  FR 
18064  (April  15,  1994)  ("Second  Order 
on  Reconsideration"),  the  Commission 
adopted  a  17%  competitive  differential 
based  on  a  revised  aoalysis  of  its  early 
competitive  survey  of  the  cable 
industry;  it  concluded  that  the  17% 
differential  determined  by  the  revised 
model  more  accurately  estimated  the 
difference  between  effectively 
competitive  and  noncompetitive  cable 
rates  than  the  ten  percent  differential 
established  in  the  Rate  Order.  The 
Commission  recognized,  however,  that 
the  rates  developed  under  this  revised 
benchmark  approach  might  not  be 
appropriate  for  all  cable  systems.  The 
competitive  survey  used  to  establish  the 
new  benchmark  approach  included 
several  cost-related  variables,  but  we 
remained  concerned  that  our  analysis 
may  have  failed  to  identify  imusual  cost 
influences  that  might  indicate  whether 
a  system  was  charging  unreasonable 
rates.  In  particular,  the  Commission 
identified  two  types  of  systems,  small 
systems  and  low-price  systems,  that 
appeared  to  exhibit  significantly 
different  prices  and  costs  from  most 
other  cable  systems  based  on  the  initial 
data  gathered.  The  Commission  granted 
transition  relief  to  small  systems  and 
low-price  systems  finding  that  these 
systems  would  not  be  required  to  use 
the  new  benchmark  approach  until  the 
Commission  gathered  further  data 
regarding  their  particular  price/cost 
profiles.  We  defined  low-price  systems 
as  "(i)  systems  whose  March  31,  1994 
rates  are  at  (or)  below  the  revised 
benchmark  and  (ii)  systems  whose 
March  31, 1994  rates  are  above  the 
benchmark  but  whose  permitted  rates 
are  at  or  below  the  benchmark." 
Pending  this  determination,  low-price 
systems  were  placed  in  a  "transition" 
status  and  were  subject  to  "transition 
relief  as  "transition  systems." 

4.  The  Commission  established  an 
alternate  approach  to  rate  regulation  for 
transition  systems  pending  completion 
of  our  price/cost  analysis.  During  the 
transition  period,  low-price  systems 
having  March  31,  1994  rates  below  the 
new  benchmark  were  not  required  to 
reduce  their  rates  at  all.  Low-price 
systems  having  March  31,  1994  rates 
above  the  new  benchmark  but  having 
permitted  rates  at  or  below  the  new 


benchmark  were  only  required  to  reduce 
their  rates  to  the  new  benchmark.  We 
imposed  a  modified  price  cap  on  these 
transition  rates  that  allowed  systems 
subject  to  such  relief  to  increase  their 
rates  "to  reflect  increases  in  external 
costs  and  increases  caused  by  channel 
changes  that  accrue  after  March  31, 
1994."  A  transition  system  was  not, 
however,  allowed  to  increase  its 
transition  rate  due  to  increases  in 
inflation  until  its  transition  rate  was 
equal  to  the  rate  that  would  have 
resulted  from  a  fuU  17%  rate  reduction 
under  our  revised  benchmark  approach 
(i.e.,  their  hill  reduction  rate  increased 
by  permitted  inflation,  and  increases 
due  to  external  costs  and  channel 
changes).  In  this  way,  the  transition 
rates  of  transition  systems  would 
eventually  become  equal  to  the  full 
reduction  rates  these  systems  would 
have  been  required  to  charge  under  our 
new  benchmark  approach.  The 
Commission  reasoned  that  a  system's 
full  reduction  rate  might  eventually 
exceed  its  transition  rate  because  the 
full  reduction  rate  would  increase  with 
inflation  as  well  as  external  costs  and 
channel  changes.  The  Commission 
stated  that  transition  treatment  would 
terminate  at  the  completion  of  our 
price/cost  analysis,  and  that  systems 
that  had  been  provided  transition  reUef 
would  be  required  to  apply  the  17% 
competitive  differential  upon 
termination  of  transition  treatment 
unless  our  analysis  revealed  that 
application  of  the  17%  competitive 
differential  to  these  systems  would  be 
inappropriate. 

5.  Specifically,  we  said  that  we 
needed  to  further  study  whether  below- 
benchmark  rates  are  more  likely  to  be 
reasonable  than  above-benchmark  rates, 
because  they  are  comparatively  lower, 
and  that  in  light  of  this  inquiry,  it  would 
not  he  appropriate,  at  the  time,  to 
require  regulated  systems  to  reduce 
their  rates  below  the  benchmark  level. 
In  addition,  we  stated  that  "requiring 
any  systems  whose  rates  are  currenUy 
slightly  above  the  benchmark  to  reduce 
their  rate  levels  to  the  full  reduction 
levels,  but  not  requiring  below- 
benchmark  systems  to  reduce  their  rates 
at  all,  would  result  in  inequitable 
treatment  of  systems  that  may  be  fairly 
similarly  situated."  Therefore,  we  stated 
that  upon  completion  of  our  collection 
and  analysis  of  low  price  system  prices 
and  costs  "the  regulated  rates  of  such 
systems  (would)  be  set  to  reflect  the  full 
1 7  percent  differential  if  oiu-  analysis 
[did]  not  show  that  the  resulting  rates 
would  be  unreasonably  low — that  is,  the 
rates  would  be  lower  than  they  would 
be  if  set  by  competitive  pressures  as 


IMI 
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determined  by  cost  comparisons 
between  noncompetitive  systems  and 
systems  subject  to  effective 
competition." 

6.  The  Commission  subsequently 
made  adjustments  to  the  transition  relief 
initiated  in  the  Second  Order  on 
Reconsideration.  In  the  Ninth  Order  on 
Reconsideration  in  MM  Doclcet  No.  92- 
266,  FCC  95-43,  60  FR  10512  (February 
27, 1995),  the  Commission  allowed  all 
systems  subject  to  transition  relief  to 
further  adjust  their  rates  based  on 
inflation.  In  the  Sixth  Report  and  Order 
and  Eleventh  Order  on  Reconsideration 
in  MM  Docket  Nos.  92-266  and  93-215, 
FCC  95-196.  60  FR  35854  Quly  12, 
1995)  ("Small  System  Order")  we 
initiated  "the  gradual  termination  of 
transition  relief  for  all  but  low-price 
systems,"  by  limiting  transition  relief 
for  small  systems  to  two  years  from  the 
effective  date  of  the  new  rule. 
Consistent  with  our  statements  in  the 
Second  Order  on  Reconsideration, 
however,  we  have  continued  transition 
relief  for  low-price  systems  until  the 
completion  of  our  collection  and 
analysis  of  necessary  cost  data. 

7.  When  the  Second  Order  on 
Reconsideration  was  adopted,  the 
Commission  noted  that  we  lacked 
sufficient  data  regarding  the  costs  faced 
by  low-price  systems  to  establish 
whether  these  systems  were  charging 
reasonable  rates  despite  the  fact  that 
they  were  charging  relatively  low  rates 
as  compared  to  the  rates  of  other 
noncompetitive  cable  systems. 
Therefore,  the  Commission  delegated 
authority  to  the  Chief,  Cable  Services 
Bureau  to  conduct  general  cost  studies 
of  the  cable  industry.  Report  and  Order 
and  Further  Notice  of  Proposed 
Rulemaking,  in  MM  Docket  No.  93-215 
and  CS  Docket  No.  94-28,  FCC  94-39, 
59  FR  18066  (April  15,  1994).  A  cable 
industry  cost  survey  was  commenced 
pursuant  to  this  authority  in  the  Fall  of 
1995.  See  Order,  in  MM  Docket  No.  92- 
266,  11  FCC  Red  4003  (released 
September  29,  1995).  This  Report  and 
Older  analyzes  data  &om  our  cost 
survey,  and  compares  the  cost  and 
revenue  data  of  noncompetitive  low- 
price  systems  with  the  cost  and  revenue 
data  received  for  non-low-price  systems 
that  are  already  regulated  by  the 
Commission  under  the  revised 
benchmark  approach. 

m.  Discuanon 

A.  Data 

8.  The  cost  survey  we  initiated  in 
September  of  1995  was  based  upon  a 
random  sample  of  cable  systems. 
Specifically,  the  survey  was  mailed  to 
cable  operators  owning  660  of  the  total 


2,271  non-small  cable  systems  in  the 
U.S.  Small  systems  were  not  included  in 
our  survey  because  their  treatment  was 
previously  determined  in  the  Small 
System  Order.  The  Commission 
received  359  usable  questionnaires  from 
the  cable  operators  surveyed.  Of  these 
359  questionnaires,  40  were  received  for 
low-price  systems  ("low-price  group") 
and  38  were  received  for  systems 
regulated  by  the  Commission  under  the 
revised  benchmark  approach  ("non-low- 
price  group").  Of  the  remaining  281 
usable  questionnaires,  two  were 
received  for  systems  facing  effective 
competition  as  defined  in  the  1992 
Cable  Act,  and  the  remaining  279  were 
received  for  several  categories  of  cable 
systems  including  those  regulated  only 
at  the  local  level,  those  for  which  a  cost- 
of-service  showing  was  filed,  those 
uiu^gulated,  and  those  subject  to  social 
contracts. 

9.  Data  provided  in  response  to  the 
cost  survey  included  information 
regarding  system  plant  and  equipment 
costs,  intangible  assets,  operating 
revenues  and  expenses,  and  capital 
structure  as  of  year  end  1992  and  year 
end  1994.  We  also  received  information 
regarding  system  characteristics. 

B.  Analysis 

10.  The  data  received  from  our  cost 
survey  was  analyzed  to  determine  the 
relative  profitability  of  the  low-price 
group  compared  with  the  non-low-price 
group.  In  our  analysis,  we  used  a 
standard  measure  of  "accounting" 
profitability  as  a  means  of  determining 
the  relative  profitability  of  these  two 
groups.  Specifically,  we  used  cash  flow 
ratios,  which  are  commonly  used  in 
financial  analyses  of  the  cable  industry. 
One  of  the  more  frequenUy  used  cash 
flow  measiues  is  income  before  interest, 
taxes,  depreciation  and  amortization 
("IBITDA").  We  applied  this  measure  in 
the  form  of  the  following  ratio: 
operating  revenues  minus  operating 
expenses  before  interest,  taxes, 
depreciation,  and  amortization  divided 
by  operating  revenues. 

11.  We  compared  the  average  cash 
flow  ratio  of  our  low-price  group  with 
the  average  cash  flow  ratio  of  our  non- 
low-price  group.  We  found  that  the 
average  cash  flow  ratio  of  our  low-price 
group  was  36.5%  and  the  average  cash 
flow  ratio  of  our  non-low-price  group 
was  39.7%.  These  findings  indicate  that, 
on  average,  the  operators  of  systems  in 
our  low-price  group  received  lower 
profit  margins  for  their  low-price 
systems  than  the  operators  of  systems  in 
our  non-low-price  group  received  for 
their  non-low-price  systems.  Based  on 
these  findings,  we  believe  that  the 
operators  of  low-price  systems  generally 


receive  lower  profit  margins  for  their 
low-price  systems  than  the  operators  of 
systems  already  regulated  under  the 
Commission's  revised  benchmark 
approach.  Under  these  conditions  we 
believe  that  rates  charged  by  low-price 
systems  are  reasonable.  We  therefore 
find  it  unnecessary  for  the  operators  of 
these  systems  to  reduce  the  rates  on 
these  systems  by  the  full  competitive 
differential  or  by  any  lesser  amount. 

12.  We  believe  that  the  transition 
relief  afforded  low-price  systems  was 
appropriate,  however,  we  see  no  need  to 
maintain  the  transition  status  of  low- 
price  systems  now  that  we  have 
completed  an  analysis  of  the  necessary 
cost  data  p>articular  to  these  systems. 
Therefore,  we  make  that  relief 
permanent.  We  will  allow  low-price 
systems  to  continue  charging  the  rates 
they  established  under  transition  relief 
and  making  appropriate  rate  increases 
in  accordance  with  our  current  rules.  47 
CFR  76.922. 

rv.  Final  Regulatory  Flexibility 
Certification 

13.  As  required  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603  (RFA),  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  for  the  Fifth  Notice  of  Proposed 
Rulemaking  was  incorporated  in  the 
Second  Order  on  Reconsideration, 
Fourth  Report  and  Order,  and  Fifth 
Notice  of  Proposed  Rulemaking  in  MM 
Docket  92-266,  FCC  94-38.  The 
Commission  therein  provided  notice  of 
its  intent  to  establish  further 
requirements  concerning  the  rates 
permitted  for  systems  subject  to 
transition  treatment,  and  sought  written 
public  comments  on  the  IRFA. 
Comments  regarding  the  treatment  of 
"small"  transition  systems  were 
received  by  the  Commission  and 
addressed  in  a  previous  order.  Sixth 
Rep>ort  and  Order  and  Eleventh  Order 
on  Reconsideration  in  MM  Docket  Nos. 
92-266  and  93-215.  FCC  95-196.  No 
comments,  however,  were  received 
regarding  the  matter  of  "low-price" 
transition  cable  systems. 

14.  Although  we  performed  an  IRFA 
in  the  Fifth  Notice  of  Proposed 
Rulemaking,  we  received  no  comments 
in  response  to  the  IRFA  with  respect  to 
"low-price"  transition  systems  and 
upon  further  consideration  we  now 
believe  that  we  can  certify  that  no 
regulatory  flexibility  analysis  is 
necessary.  This  certification  conforms  to 
the  RFA,  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA).  See 
Title  n  of  the  Contract  with  America 
Advancement  Act  of  1996,  Public  Law 
104-121,  110  Stat.  847,  857  (1996). 
codified  at  5  U.S.C.  601  et  seq. 


15.  We  do  not  believe  that  the 
amendments  to  the  rules  adopted  in  this 
Report  and  Order  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
statute,  by  oiu-  rules,  or  by  the  Small 
Business  Administration  (SBA).  See  47 
U.S.C.  543(m)(2):  47  CFR  76.901(e):  13 
CFR  121.201  (SIC  4841);  5  U.S.C.  605(b). 

16.  Our  rules  for  regulating  the  rates 
of  small  systems  owned  by  small  cable 
companies  were  estabUshed  in  a 
previous  order,  so  this  Report  and  Order 
only  concerns  the  permitted  rates  for 
low-price  systems.  Based  on  the  rule 
changes  adopted  here,  low-price 
systems  will  be  permitted  to  maintain 
the  rates  originally  estabUshed  pursuant 
to  their  status  as  systems  subject  to 
transition  relief.  Further,  the  rules 
adopted  in  this  Report  and  Order  will 
allow  low-price  systems  to  increase 
their  rates  in  the  same  manner  as  our 
previous  transition  rules  for  low-price 
systems.  The  rules  adopted  herein  do 
not  aher  the  method  by  which  low-price 
cable  system  rates  currently  are 
regulated,  and  for  this  reason  these 
amendments  wrill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  cable  operators,  and 
will  not  change  the  treatment  of  low- 
price  sjrstems. 

17.  The  Commission  will  send  a  copy 
of  this  certification,  along  with  this 


Report  and  Order,  in  a  report  to 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996. 5  U.S.C  801(a)(1)(A).  and  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Association.  5  U.S.C.  605(b).  A 
copy  of  this  certification  will  also  be 
pubUshed  in  the  Federal  Register.  Id. 

V.  Ordering  Qanses 

18.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  4(i).  4(j),  303(r), 
and  623  of  the  Commimications  Act  of 
1934,  as  amended,  47  U.S.C  154(i), 
154(j),  303(r),  and  543.  the  rules, 
requirements  and  policies  discussed  in 
this  Report  and  Order  are  adopted  and 
§  76.922  of  the  Commission's  rules.  47 
CFR  76.922.  is  amended  as  set  forth 
below. 

19.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Report  and  Order,  including  the  Final 
Regulatory  FlexibiUty  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Public  Law  96-354, 94 
Stat.  1164,  5  U.S.C  601  et  seq.  (1981). 

20.  It  is  further  ordered  that  the 
requirements  and  regulations 
estabUshed  in  this  decision  shall 
become  effective  April  30, 1997. 

List  <rf  Subjects  in  47  CFR  Part  76 

Cable  television. 

Attachment 

Cash  Flow  Ratios 


Federal  Communications  Commission 
William  F.  Catoo. 
Acting  Secretary. 

Rule  Changes 

Part  76  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  foUows: 

Authority:  47  U.S.C  151. 152. 153,  154, 
301,  302.  303.  303a,  307.  308,  309,  312.  315 
317,  325,  503,  521.  522,  531,  532,  533.  534, ' 
535,  536,  537.  543,  544.  S44a,  545,  548,  552, 
554,  556.  558,  560,  561,  571.  572.  573. 

2.  Section  76.922  is  amended  by  ' 
revising  paragraph  (b)(4)(ii)  to  read  as 
follows: 


f7SJ22    RalM  for  the  baste 
■nd  cable  programming 
*        •        •        •        • 

(b)»  •  • 

(4)*   •   • 

(ii)  Low-price  systems.  Low-price 
systems  shall  be  eUgible  to  estabUsh  a 
transition  rate  for  a  tier. 

Neir  This  attachment  will  not  be 
pubUsbed  in  the  Code  of  Federal  Regulatioas. 


Category 


Low-price  group  (40  systems)  .._... 
Non-tow-price  group  (38  systems) 

Competilive  group  (2  systems)  

Al  other  2  (279  systems) 


Average  op- 
eralingrev- 
erwes 

(mWon) 


(A) 


SI  5.1 

12.5 

76.4 

8.3 


Av^ge  op- 
erating ex- 
penses be- 
fore inter- 
est, taxes, 
rtHprecation 
and  amorti- 
zation 
(m«on) 

(B) 


S9.6 
7.5 

46.2 
5.3 


Income  be- 
fore interest, 
taxes,  depre- 
ciation artd 
amorlization 
(IBTTDA) 
(mMon) 


(A-B) 


$6.5 

5 
30.2 

3 


Cashflow 

ratios' 

(percent) 


36.5 
39.7 
39.5 
36.7 


IFR  Doc  97-7976  Filed  3-28-97;  8:45  am) 
IOOMSnKt1-r 


47  CFR  Part  78 


[CS  Docket  No.  95-174;  FCC  97-66] 

Uniform  Cable  Pr1c«-S«ding 
Mathoddogy 

AQBICY:  Federal  Communications 
Commission. 


ACTION:  Final  rule. 


in,NMARY:  The  Report  and  Order 
modifies  rules  and  poUdes  concerning 
cable  systems.  The  Report  and  Order 
amends  our  regulations  to  permit  the 
estabUshment  by  a  cable  operator  of 
uniform  rates  for  uniform  services 
o£r«ed  across  multiple  franchise  areas 
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on  a  case-by-case  basis  upon  the 
Commission's  finding  that  the  cable 
operator's  submission  of  a  proposed 
uniform  rate  proposal  and  supporting 
justification  demonstrates  that  the 
proposed  rate  structure  is  reasonable. 
This  item  fulfills  Congress'  preference 
that  rates  be  set  pursuant  to  competition 
rather  than  regulation. 
DATES:  The  amendments  in  this  final 
rule  impose  information  collection 
requirements  and  shall  become  effective 
upon  approval  by  OMB  but  no  sooner 
than  April  30, 1997.  The  Commission 
will  publish  a  document  at  that  time 
confirming  the  effective  date  and 
notifying  parties  that  these  requirements 
and  regulations  have  become  effective. 
Written  comments  by  the  public  on  the 
proposed  and/or  modified  information 
collections  are  due  on  or  before  May  30, 
1997 

AODRESSES:  A  copy  of  any  comments  on 
the  information  collection  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission.  Room  234.  1919  M  Street, 
NW..  Washington.  DC  20554. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Larry  Walke,  Cable  Services  Bureau. 
(202)  418-7200.  For  additional 
information  concerning  the  information 
collections  contained  herein,  contact 
Dorothy  Conway  at  202-418-0217,  or 
via  the  Internet  at  dconway©fcc.gov. 

SUPPLEMENTARY  INF0RMATK3N: 

This  is  a  synopsis  of  the 
Commission's  Report  and  Order  in  CS 
Docket  No.  95-174,  FCC  No.  97-«6, 
adopted  March  13,  1997  and  released 
March  14,  1997.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (room  239), 
1919  M  Street,  NW,  Washington.  D.C. 
20554,  and  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  1919  M  Street.  NW, 
Washington,  DC.  20554. 

This  Report  and  Order  contains  a  new 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  to  comment 
on  the  information  collection  contained 
in  this  Report  and  Order,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
E*ublic  Law  104-13.  Public  comments 
are  due  May  30,  1997.  Comments 
should  address:  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility:  (b)  the  accuracy  of 
the  Commission's  burden  estimates:  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  copy  of  any  comments  on  the 
information  collection  contained  herein 
should  be  submitted  to  Dorothy 
Conway.  Federal  Communications 
Commission,  Room  234,  1919  M  Street, 
N.W.,  Washington,  D.C.  20554,  or  via 
the  Internet  to  dconway®fcc.gov.  For 
additional  information,  contact  Dorothy 
Conway  at  202-418-0217  or  via  the 
Internet  at  the  above  address. 

OMB  Approval  Number  3060-XXXX. 

Title:  Implementation  of  Sections  of 
the  Cable  Television  Consiuner 
Protection  and  Competition  Act  of  1992; 
Rate  Regulation;  Uniform  Rate-Setting 
Methodology. 

Type  of  Review:  New  Collection. 

Respondents:  Businesses  and  other 
for-profit  entities;  state,  local  and  tribal 
governments. 

Number  of  Responses:  60  (10  rate 
proposals  and  50  LFA  reviews). 

Estimated  Time  Per  Response:  20-50 
hours. 

Total  Annual  Burden  to  Respondents: 
1,500  hours  estimated  as  follows:  We 
estimate  that  on  an  annual  basis,  cable 
operators  will  file  no  more  than  10 
uniform  rate  proposals  with  the 
Commission.  We  estimate  that  each 
operator  will  undergo  an  average  burden 
of  50  hours  to  draft  the  rate  proposal 
and  to  reply  to  comments  received  from 
interested  parties.  10  rate  proposals  x  50 
hours  =  500  hours.  We  estimate  that 
each  rate  proposal  will  affect  an  average 
of  five  local  franchise  areas.  The  average 
burden  for  each  LFA  to  review  each  rate 
proposal  and  file  comments  is  estimated 
to  be  20  hours.  10  rates  proposals  x  5 
LFAs  per  proposal  x  20  hours  =  1 ,000 
hours. 

Total  Estimated  Cost  to  Respondents: 
$400.  estimated  as  follows:  Cable 
operators  will  have  postage  and 
stationery  expenses  of  $15  per  rate 
proposal  to  serve  copies  of  the  proposal 
and  each  set  of  replies  on  the 
Commission  and  affected  LFAs.  10  x 
$15  =  $150.  We  estimate  that  postage 
and  stationery  expenses  for  each  LFA 
will  be  $5  to  file  comments  on  each 
proposal.  10  proposals  x  5  LFAs  per 
proposal  X  $5  =  $250. 

Needs  and  Uses:  The  information 
collections  contained  herein  are 
necessary  to  implement  the  statutory 
provisions  for  cable  operators  contained 
in  the  1992  Cable  Act.  Uniform  rate 
proposals  will  be  filed  with  the 
Commission  and  served  on  all  affected 
LFAs.  The  rate  proposals,  comments 


received  frtim  LFAs  and  replies  received 
from  cable  operators  will  be  reviewed 
by  the  Commission  in  considering 
whether  the  interests  of  subscribers  will 
be  protected  under  the  new  rate 
proposal. 

L  Introduction 

1.  On  November  29, 1995,  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  ["NPRAf')  in 
which  we  explored  the  establishment  of 
an  optional  rate-setting  methodology 
where  a  cable  operator  could  establish 
uniform  rates  for  uniform  cable  service 
tiers  offered  in  multiple  franchise  areas. 
Notice  of  Proposed  Rulemaking  in  CS 
Docket  No.  95-174  (Implementation  of 
Sections  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992 — Rate  Regulation,  Uniform 
Rate-Setting  Methodology),  60  FR  63492 
(December  11,  1995).  We  find  that  the 
establishment  of  such  uniform  rates 
would  benefit  both  cable  service 
subscribers  and  cable  operators.  We  also 
find,  however,  that  the  implementation 
of  uniform  rates  raises  several  complex 
case-by-case  issues.  Accordingly,  we 
hereby  permit  the  establishment  of 
uniform  rates  across  multiple  franchise 
areas  on  a  case-by-case  basis  upon  the 
Commission's  finding  that  the  cable 
operator's  submission  of  a  proposed 
uniform  rate  proposal  and  supporting 
justification  demonstrates  that  the 
proposed  rate  structxire  will  be 
reasonable,  taking  into  account  all 
critical  factors  relevant  to  its 
implementation,  and  subject  to  one 
important  condition.  Under  any  uniform 
rates  approach  permitted  by  the 
Commission,  rates  for  regulated  basic 
service  tiers  ("BSTs")  may  not  exceed 
the  BST  rates  that  would  be  established 
under  our  existing  regulations;  thus, 
BST  rates  will  either  decrease  or  remain 
the  same  under  a  uniform  rates 
mechanism. 

2.  As  discussed  more  fully  below,  we 
have  concluded  that  permitting 
operators  serving  multiple  franchise 
areas  to  establish  uniform  services  at 
uniform  rates  in  all  areas  would  be 
beneficial  for  subscribers,  franchising 
authorities  ("LFAs"),  and  cable 
operators.  Whether  to  seek  to  implement 
uniform  rates,  however,  will  be  left  to 
the  discretion  of  cable  operators.  A 
uniform  rates  approach  could  facilitate 
an  operator's  ability  to  promote  its 
service  on  a  regional  basis.  This 
approach  could  better  inform  consumers 
and  enable  them  to  compare  packages  of 
services  offered  by  competitors,  thereby 
improving  competition  among 
providers.  Increased  competition  could 
result  in  improved  service  and  reduced 
rates  fur  subscribers. 


n.  Background 

3.  As  stated  in  the  NPRM,  under  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992  (the  "1992 
Cable  Act"),  Cable  Television  Consiuner 
Protection  and  Competition  Act,  Public 
Law  102-385, 106  StaL  1460  (1992),  and 
the  Commission's  implementing 
regulations,  47  CFR  §§  76.901-86,  a 
cable  operator  serving  multiple 
franchise  areas  must  establi^  maximum 
permitted  rates  independently  in  each 
franchise  area.  Rate-regulated  services 
consist  of  the  basic  service  tier  ("BST"), 
which  includes,  at  a  minimum,  all  local 
broadcast  stations  and  public, 
educational,  and  governmental  ("PEG") 
access  channels  carried  on  the  system, 
and  the  cable  programming  services  tier 
("CPST"),  which  includes  all  non-BST 
programming  offered  over  the  cable 
system,  other  than  programming  offered 
on  a  per  chaimel  or  per  program  basis. 

4.  We  noted  that  enforcement  of  the 
rate  regulations  is  divided  between 
qualified  local  franchising  authorities 
("LFAs")  and  the  Commission.  BST  rate 
regulation  is  generally  enforced  by 
qualified  LFAs.  An  operator's  CPST,  on 
the  other  hand,  is  subject  to  rate 
regulation  directly  by  the  Commission. 

5.  We  also  discussed  the  situation 
where  a  cable  operator  acquires  a 
number  of  contiguous  systems  from 
other  entities  and  seeks  to  establish 
uniform  rates  and  services  for  those 
systems.  We  stated  that,  under  the 
Commission's  "going-forward"  rules, 
the  operator  will  typically  have  the 
flexibility  to  add  channels  to  certain 
systems  and  delete  channels  from  others 
to  establish  a  uniform  programming 
line-up.  The  operator's  efforts,  however, 
to  set  a  uniform  rate  will  be  constrained 
because  the  going-forward  rules 
specifically  dictate  permitted  rate 
changes  that  must  accompany  changes 
in  the  level  of  service  and  do  not  permit 
regional  averaging  of  the  data  used  to 
compute  rates. 

6.  In  the  NPRM  we  tentatively 
concluded  that  permitting  operators 
serving  multiple  franchise  areas  to 
establish  uniform  services  at  uniform 
rates  in  all  areas  would  be  beneficial  for 
subscribers,  franchising  authorities,  and 
operators.  We  stated  that  such  an 
approach  could  facilitate  an  operator's 
advertisement  of  a  single  rate  for  cable 
service  over  a  broad  geographic  region, 
which  could  lower  its  marketing  costs 
and  enhance  its  ability  to  respond  to 
competition  from  alternative  service 
providers  that  may  establish  and  market 
uniform  services  without  regard  to 
franchise  area  boundaries. 

7.  In  the  NPRM  we  requested 
suggestions  for  an  appropriate  method 


for  the  estabUshment  of  tmiform  rates, 
and  offered  for  comment  two  specific 
alternatives  that- would  be  revenue- 
neutral  to  an  operator.  Under  the  first 
approach,  an  operator  generally  would 
set  BST  rates  equal  to  the  lowest  BST 
rate  for  any  one  franchise  area  as 
determined  under  our  existing  rate 
regulations  and  recoup  the  resulting 
foregone  BST  revenue  in  a  new  uniform 
CPST  rate  charged  to  CPST  subscribers. 
Under  the  second  approach,  an  operator 
would  generally  determine  a  blended 
average  rate  for  BSTs  and  CPSTs, 
respectively,  pursuant  to  a  formula 
designed  by  the  Commission. 

8.  In  the  context  of  both  approaches, 
we  sought  comment  on  various  aspects 
of  a  cable  operator's  establishment  of 
imiform  rates  for  uniform  services, 
including:  (1)  How  an  operator  would 
determine  equipment  rates;  (2)  the  costs 
and  benefits  of  requiring  an  operator,  if 
it  chose  to  set  the  uniform  rate  in 
imregulated  franchise  areas,  to  base  the 
uniform  rate  in  part  on  data  fiom 
unregulated  areas;  (3)  how  an  operator 
would  apply  our  going-forward  policies; 
(4)  whether  this  approach  would  protect 
cable  subscribers  from  unreasonable 
rates  in  accordance  with  the  1992  Cable 
Act,  and  whether  an  curator  should  be 
required  to  phase-in  any  resulting  CPST 
rate  increases;  (5)  whether  a  cable 
operator's  setting  of  uniform  rates 
should  be  restricted  to  franchise  areas 
located  within  some  level  of  proximity 
to  each  other,  such  as  the  Area  of 
Dominant  Influence,  the  same  county  or 
state,  or  whether  a  cable  operator  should 
be  i}ennitted  to  select  the  region  in 
which  to  set  uniform  rates;  and  (6)  how 
PEG  and  other  franchise-related 
expenses  should  be  addressed  in  the 
context  of  uniform  rates. 

m.  Discussion 

9.  Much  of  the  record  submitted  in 
response  to  the  NPRM  generally 
endorses  our  proposal  to  establish  an 
optional  approach  under  which  a  cable 
operator  could  set  uniform  rates  for 
uniform  services  offered  in  multiple 
franchise  areas,  as  stated  in  the  NPRM. 
As  a  general  matter,  we  believe  that, 
under  certain  conditions,  allowing  a 
cable  operator  to  establish  uniform 
regulated  cable  service  rates  across 
multiple  franchise  areas  could  benefit 
consimiers,  LFAs  and  the  cable 
operator.  The  record,  however,  indicates 
that  the  Commission's  adoption  of  a 
specific  methodology  that  would  be 
applicable  to  all  cable  operators 
nationwide  may  not  be  the  most  feasible 
coiuse  of  action,  given  variations  in 
factors  from  system  to  system.  We  will, 
therefore,  establish  procedures  to  permit 
uniform  rates  across  multiple  franchise 


areas  through  the  Commission's  case-by* 
case  review  of  a  cable  operator's 
proposed  uniform  rate  structure.  These 
procedures  will  permit  the  Commission 
to  take  account  of  the  variations 
between  cable  systems  and  of  the 
comments  of  affected  LFAs. 
Accordingly,  a  cable  operator  seeking  to 
establish  uniform  rates  will  be  required 
to  submit  a  proposal  with  supporting 
justification  that  states  fully  and 
precisely  all  pertinent  facts  and 
considerations  reUed  on  to  demonstrate 
that  the  proposed  rates  will  not  be 
unreasonable. 

10.  Under  the  rate-setting  approach 
adopted  herein,  a  cable  operator  may 
submit  to  the  Commission  a  proposal  for 
establishing  imiform  rates  for  uniform 
services  offered  in  multiple  franchise 
areas.  The  Commission,  however,  will 
not  specify  a  particular  methodology  for 
setting  uniform  rates.  The  only 
condition  we  place  on  any  proposed 
uniform  rates  mechanism  is  that  the 
BST  rates  may  not  exceed  the  BST  rates 
that  would  be  established  under  our 
existing  regulations.  In  addition,  below 
we  offer  general  guideUnes  that  the 
Commission  will  consider  in  deciding 
whether  to  approve  a  particular 
proposed  meciianism. 

11.  A  cable  operator  will  be  required 
to  submit  with  its  pro[>osal  a  certificate 
of  service  showing  that  the  proposal  and 
its  supporting  justification  have  been 
served  on  all  affected  LFAs.  The 
Comnussion  will  place  the  o{>erator's 
filing  on  public  notice.  Interested 
persons,  including  the  affected  LFAs, 
may  submit  comments  on  the  proix}sal 
within  sixty  days  after  the  date  of  the 
public  notice.  "The  cable  operator  may 
file  a  reply  to  the  comments  within 
thirty  days  thereafter.  The  Commission 
will  consider  the  justification,  as  well  as 
all  other  submitted  materials,  and 
determine  whether  the  proposed 
uniform  rates  will  not  he  unreasonable. 
Pursuant  to  this  Order  and  any 
conditions  established  in  a  Commission 
decision  on  a  particular  profxisal.  the 
Commission  may  approve  uniform  rates 
notwithstanding  any  differences 
between  the  uniform  rates  and  the  rates 
that  would  be  determined  under  our 
existing  benchmaik  rate  formula. 

12.  &>me  LFAs  express  concern  that 
a  uniform  rates  mechanism  will  not 
protect  subscribers  from  unreasonable 
cable  service  rates,  as  required  under 
the  1992  Cable  Act.  On  the  contrary,  we 
believe  that,  in  any  event,  rates  will 
remain  reasonable  under  any  uniform 
rates  approach  approved  by  the 
Commission.  First,  it  is  imjrartant  to 
note  that,  while  the  benchmark  formula 
is  the  most  widely  used  method  for 
determining  rates  in  compliance  with 
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our  rules,  we  have  found  rates  other 
than,  or  that  vary  firom,  benchmark  rates 
to  be  reasonable.  For  example,  an 
operator  may  elect  to  justify  BST  and 
CPST  rates  based  on  a  cost-of-service 
showing.  The  Conunission  has  also 
eliminated  the  "all  rates  in  play" 
approach  so  that,  if  no  complaint 
concerning  a  CPST  rate  or  rate  increase 
was  filed  before  November  6,  1995.  the 
cable  operator's  CPST  rate  as  of  that 
date  would  be  deemed  not  unreasonable 
under  our  rules.  This  may  lead  to  a  rate 
being  deemed  not  unreasonable 
although  the  rate  might  not  be  accepted 
under  our  benchmark  formula.  We  also 
note  that  the  Commission  has  an  on- 
going proceeding  in  which  we  are 
considering  increased  pricing  flexibility 
for  operators  that  may  result  in 
somewhat  higher  CPST  and  lower  BST 
rates.  See  Memorandum  Opinion  and 
Order,  and  Notice  of  Proposed 
Rulemaking,  MM  Docket  No.  92-266 
and  CS  Docket  No.  96-157.  61  FR  45356 
(August  29. 1996)  {"Cable  Pricing 
Flexibility  NPR\f).  Finally,  the 
Commission  has  allowed,  subject  to 
certain  conditions,  agreements  among 
LFAs  and  small  cable  operators  to  serve 
as  yet  another  alternative  method  or 
process  for  establishing  reasonable  rates 
for  regulated  tiers  of  cable  service. 

13.  We  further  address  the  concerns  of 
LFAs  regarding  the  reasonableaess  of 
uniicum  rates  by  placing  a  condition  on 
an  operator's  setting  of  uniform  rates. 
That  is,  under  any  uniform  rates 
structure  established  pursuant  to  this 
Order,  BST  rates  for  any  subscriber  in 
the  affected  areas  may  not  exceed  the 
BST  rates  that  would  be  established 
under  our  existing  regulations.  Thus, 
LFAs  can  be  assured  that,  at  a 
minimum,  BST  rates  will  either 
decrease  or  remain  unchanged.  For 
example,  if  an  operator  sought  to 
implement  uniform  rates  for  three 
franchise  areas  where  the  nmyimnm 
permitted  BST  rates  are  $10.00,  $11.00 
and  $12.00,  respectively,  any  imiform 
rates  proposal  that  resulted  in  a  uniform 
BST  rate  greater  than  $10.00  would  be 
disapproved. 

14.  The  Cur  implementation  of  a 
nnifbnn  rate  approach  is  facilitated  if 
the  Commission  can  examine  the 
methodology  to  be  employed  and  the 
impact  of  that  methodology  on 
subscribers  in  advance  of  its 
implementation.  Our  approach  will 
provide  the  Commission  with  the  ability 
to  render  an  informed  and  accurate 
decision  on  whether  an  operator's 
proposed  uniform  rates  are  not 
unreasonable.  An  operator's  supporting 
justification  must  include  a  specific, 
detailed  description  of  all  relevant 
financial  and  economic  data,  and  other 


factora  (including  particularly  local 
factors)  that  demonstrate  the  impact  of 
the  proposal  on  subscriber  rates,  and 
that  justify  the  uniform  rates  as  not 
unreasonable.  This  approach  also  will 
allow  the  Commission  to  consider  the 
views  of  LFAs  and  consider  whether  the 
interests  of  subscribers  will  be  protected 
under  the  new  rate  structure. 

15.  On  a' going- forward  basis,  we  will 
require  operators  that  establish  initial 
uniform  rates  under  the  regulations  we 
set  forth  here  to  adjust  future  rates  on 
an  annual  basis,  piu^uant  to  FCC  Form 
1240.  We  believe  that  allowing  rate 
changes  no  more  frequentiy  than 
annually  will  enhance  the  efficiency  of 
rate  review  by  LFAs.  As  under  our 
current  rules,  review  of  adjustments  to 
BST  rates  will  be  the  responsibility  of 
LFAs  while  the  Commission  will  be 
responsible  for  review  of  CPST  rates. 

16.  We  seek  to  provide  guidance  in 
this  Order  to  cable  operators  that 
propose  uniform  rates.  First,  as  we 
already  have  indicated,  implementing 
any  uniform  rate  approach  across 
multiple  franchise  areas  inevitably 
raises  issues  that  do  not  lend  themselves 
to  a  global  resolution.  The  most  difficult 
and  common  issue  arises  when  a  cable 
operator  is  regulated  by  multiple  LFAs, 
as  compared  to  a  single  state-level  or 
regional  regulatory  body.  A 
methodology  that  would  produce 
uniform  rates  throughout  multiple 
franchise  areas  and  would  be  applicable 
in  one  particular  franchise  area,  for 
example,  would  be  based  in  part  on 
information  that  is  particular  to  other 
franchise  areas. 

17.  The  NPflM  sought  comment  on 
how  review  by  one  LFA  of  a  proposed 
uniform  rate  may  affiect  implementation 
of  that  rate  in  other  franchise  areas. 
First,  some  LFAs  contend  that  a  uniform 
rate  approach  could  increase  their 
administrative  burden  by  requiring 
them  to  review  the  underlying  data  and 
rates  for  all  local  franchising  areas 
where  the  uniform  rate  is  charged  in 
order  to  review  the  uniform  rate  charged 
in  its  local  franchising  area.  We 
disagree.  The  condition  specified  above, 
that  requires  that  BST  rates  determined 
under  a  uniform  rate  approach  may  not 
exceed  those  established  under  our 
existing  regidations.  will  ease  LFAs' 
regulatory  burdens  by  ensuring  LFAs 
that  any  BST  rates  they  must  review 
will  either  decrease  or  remain 
unchanged.  LFAs'  administrative 
burdens  therefore  will  not  significanUy 
increase. 

18.  Other  LFAs  responded  to  this 
inquiry  by  arguing  that  their  jurisdiction 
over  basic  cable  rates  could  be 
compromised  under  a  uniform  rates 
approach.  We  also  reject  these 


argiunents.  First,  we  note  the  discussion 
above  concerning  an  LFA's  option  to 
participate  vigorously  in  the 
Commission's  review  of  an  operator's 
proposed  uniform  rates  approach. 
Second,  an  LFA's  authority  will  not  be 
undermined  because  the  overall  process 
for  establishing  and  regulating  uniform 
rates  will  be  parallel  to  that  of  our 
current  regulatory  framework.  In  the 
development  of  the  benchmark  formula, 
for  example,  the  Commission,  after 
notice  and  comment  and  the 
participation  of  LFAs,  established  and 
approved  the  regulatory  methodology 
that  sets  forth  reasonable  rates  for  the 
BST.  Using  the  benchmark  formula,  the 
operator  then  submits  proposed  initial 
BST  rates  for  review  by  each  affected 
LFA.  If  the  BST  rate  is  rejected  by  an 
LFA,  the  operator  may  appeal  to  the 
Commission,  where  the  relevant  LFA 
receives  ample  opportimity  to  defend  its 
calculations  and  review  of  the  operator's 
proposed  BST  rates.  With  respect  to  the 
optional  rate-setting  approach  adopted 
herein,  and  as  with  our  existing 
regulations,  the  Commission  merely 
approves  the  general  methodology  to  be 
employed  by  an  operator,  while 
jurisdiction  over  an  operator's 
implementation  of  a  BST  rate  remains 
the  exclusive  responsibility  of  LFAs. 
Thus,  contrary  to  some  commenting 
LFAs'  argiunents.  LFAs'  statutory 
responsibility  and  obligation  with 
respect  to  BSTs  will  not  be  hindered 
under  a  uniform  approach. 

19.  Commenters  suggest  a  variety  of 
approaches  for  resolving  conflicts  that 
could  arise  if  one  LFA  tolled  the 
effectiveness  of  the  proposed  uniform 
rate  in  its  franchise  area  while  another 
LFA  permitted  the  rate  to  take  effect  in 
its  area.  Generally,  commenting  LFAs 
seek  to  maintain  their  existing  authority 
over  BST  rates.  Although  they  do  not 
specifically  address  the  tolling  of 
proposed  uniform  rates,  presumably 
these  parties  might  argue  that  uniform 
rates  could  be  disapproved  by  any  one 
of  the  affected  LFAs,  and  that  rates 
would  be  tolled  in  all  the  franchise 
areas  until  an  appeal  of  the  relevant  rate 
decision  was  resolved.  Cable  operators, 
on  the  other  hand,  support  allowing  the 
proposed  uniform  rate  to  take  effect 
immediately,  subject  to  a  later  "true-up" 
of  any  discrepancies  which  the 
Commission  subsequenUy  finds  to  exist 
We  believe  that  the  ciurent  authority  of 
LFAs  should  be  preserved,  and  that 
subscribers  must  remain  fully  protected 
bom  unreasonable  rate  increases. 
Moreover,  an  operator  seeking  to  take 
advantage  of  the  benefits  of  establishing 
(or  adjusting)  uniform  rates  must  also 
shoulder  the  risks  of  implementing 


uniform  rates.  We  therefore  will 
prohibit  a  proposed  uniform  rate  to  take 
effect  subject  only  to  a  subsequent  true- 
up.  Rather,  an  LFA  that  rejects  a 
proposed  uniform  rate  may  toll  the 
effectiveness  of  that  rate  in  that 
particular  franchise  area.  Alternatively, 
if  the  LFA  so  chooses,  the  rate  may  take 
effect,  however,  but  only  subject  to 
refunds  as  later  determined  by  the  LFA. 
An  LFA's  decision  with  respejct  to 
proposed  rates  will  only  have  effect 
witiiin  the  LFA's  particular  local 
franchise  area,  and  not  the 
implementation  of  rates  in  other 
franchise  areas. 

20.  As  indicated  above,  an  operator 
may  elect  to  implement  a  uniform  rates 
structure  in  a  region  that  covers  both 
regulated  and  unregulated  local 
franchise  areas.  Under  this  approach,  an 
operator  would  include  data  from  both 
the  uiUBgulated  and  regulated  areas,  and 
determine  a  uniform  rate  applicable  in 
all  such  areas.  We  believe  that 
permitting  uniform  rates  to  include 
unregulated  franchise  areas  could 
benefit  subscribers  living  in  the  uniform 
rate  region.  With  respect  to  systems 
subject  to  effective  competition. 
Congress  determined  that  rate  regulation 
was  not  necessary  to  ensure  reasonable 
rates.  With  respect  to  cable  systems 
potentially  subject  to  regulation,  but 
which  are  currently  unregulated 
because  no  complaint  has  been  filed, 
there  is  no  evidence  to  suggest  that 
these  systems  have  unreasonable  rates. 
Indeed,  we  would  expect  that  if  rates 
were  uiu-easonable  in  these  franchise 
areas,  complaints  would  have  been  filed 
(especially  prior  to  passage  of  the 
Telecommunications  Act  of  1996  when 
a  single  complaint  was  enough  to  trigger 
CPST  rate  review).  Accordingly,  we  do 
not  believe  that  including  unregulated 
systems  for  purposes  of  determining 
uniform  rates  is  more  likely  to  lead  to 
unreasonable  rates  than  using 
exclusively  regulated  systems  to 
determine  uniform  rates. 

21.  With  respect  to  the  BST  in 
regulated  local  franchise  areas,  the 
operator  would  submit  to  the  LFA  its 
proposed  initial  rates,  and  the  regulating 
LFA  woidd  have  authority  to  review 
and  approve  or  disapprove  the  proposed 
rates.  If  the  LFA  determined  that  a 
reduction  in  BST  rates  is  necessary  to 
comply  with  the  rules,  the  operator 
would  be  required  to  reflect  this 
reduction  in  the  rate  charged  in  the 
region,  if  necessary.  Again,  nothing  in 
this  Order  is  intended  to  compromise 
LFAs'  authority  to  regulate  BST  rates. 
With  respect  to  CPST  rates,  we 
emphasize  that,  in  reviewing  a  uniform 
rates  proposal,  we  will  closely  examine 
the  impaci  of  the  proposal  on 


subscribers'  rates,  and  would  be 
disinclined  to  approve  any  scheme  that 
results  in  a  more  than  minimal  increase 
in  CPST  rates  for  a  large  proportion  of 
the  affected  subscribera. 

22.  Commenting  cable  operators  aigue 
that  they  will  require  broad  discretion 
with  respect  to  several  aspects  of  setting 
uniform  rates,  including:  (1)  the  size  of 
the  region  in  which  to  establish  uniform 
rates;  (2)  whether  all  franchise  areas 
located  within  the  uniform  rate  region 
must  be  included  for  purposes  of 
calculating  and  offering  the  imiform 
rate;  (3)  which  tiers  of  regulated  cable 
service  should  be  offered  at  a  uniform 
rate;  (4)  the  methodology  employed  to 
determine  the  uniform  rate;  (5)  how  to 
address  variances  in  the  numbers  of 
channels  offered  in  various  franchise 
areas;  and  (6)  how  and  whether  to 
establish  uniform  rates  for  the 
installation  or  maintenance  of 
equipment.  Below  we  offer  some  general 
guidance  regarding  what  a  cable 
operator  should  follow  to  accomplish 
these  goals. 

23.  First,  we  anticifwte  that  an 
operator's  uiniform  rates  proposal  will 
be  based  on  some  meaningful  neutral 
geographic  measure,  such  as  the  Area  of 
Dominant  Influence  (ADI),  the 
Designated  Market  Area,  the  Basic 
Trading  Area,  or  the  Standard 
Metropolitan  Statistical  Area.  Where  the 
operator  proposes  to  include  additional 
franchise  areas  outside  of  such  a  region 
or  measure,  our  case-by-case  review  will 
examine  the  operator's  proposal  and 
justification. 

24.  Second,  with  respect  to  which 
franchise  areas  should  be  included  in  a 
uniform  rate  structure,  we  would  be 
disinclined  to  approve  a  scheme  in 
which  an  operator  selects  some  of  its 
franchise  areas  in  a  contiguous 
geographic  region,  but  excludes  others, 
unless  compelling  circiunstances  were 
shown  to  justify  such  an  approach.  An 
example  of  a  situation  presenting  such 
circumstances  could  be  one  in  which  an 
upgrade  was  in  progress  and  the 
uniform  rates  became  applicable  as  the 
upgrade  progressed.  In  this  vein,  we 
note  that  some  commenting  LFAs  argue 
that  a  imiform  rate  structure  may  result 
in  cross-subsidization  among 
subscribers  living  in  franchise  areas 
where  a  cable  operator's  costs  of 
providing  service  are  relatively  low 
costs  and  those  subscribers  in  franchise 
areas  where  costs  are  higher.  Any  cross- 
subsidization  that  may  occur  under  a 
uniform  rates  structure,  however,  ¥vill 
be  neither  significant  nor  unique.  In 
addition,  as  stated  above,  we  will  be 
disinclined  to  approve  any  proposal  that 
results  in  a  more  than  minimAl  increase 


in  CPST  rates  for  a  significant 
proportion  of  the  affected  subscribers. 

25.  Third,  with  respect  to  which  tiers 
of  regulated  service  should  be  offered  at 
uniform  rates,  we  would  be  inclined 
generally  to  ratify  a  uniform  rate 
proposal  that  covers  all  of  an  operator's 
BS'Ts  within  the  proposed  uniform  rate 
region.  Furthermore,  any  uniform  rate 
proposal  in  which  BST  rates  decrease 
likely  will  include  offsetting  CPST  rate 
increases,  assuming  an  operator's 
overall  rates  and  revenues  remain  close 
to  neutral  under  the  uniform  rate 
scheme.  We  believe  that  in  light  of  the 
high  penetration  of  at  least  one  CPST  in 
most  multi-tiered  systems,  it  will  be 
possible  to  effect  these  offsets  with 
minimal  CPST  rate  increases.  We  also 
would  entertain  proposals  to  offer 
uniform  rates  on  CPSTs  generally, 
regardless  of  their  penetration. 

26.  Fifth,  we  note  that  in  the  NPRM 
we  sought  comment  on  whether  the 
particular  packages  of  programming 
services  offered  at  a  uniform  rate  in 
multiple  franchise  areas  must  be 
identical.  In  response,  cable  operators 
urge  the  Commission  to  allow  an 
operator  broad  discretion  in  dealing 
with  variances  among  numbers  of 
channeb  offiered  in  various  areas.  With 
respect  to  the  cable  op>erators' 
comments,  we  believe  generally  that  the 
establishment  of  uniform  rates  across 
multiple  franchise  areas  should  be 
permitted  where  the  cable  operator  is 
offering  the  same  number  of  channels 
on  its  regulated  tiers  of  programming 
services.  Generally,  subscribers  in  one 
franchise  area  should  not  pay  the  same 
rates  as  those  in  another  franchise  area 
if  the  amount  of  programming  services 
received  are  not  the  same.  Therefore,  we 
would  be  inclined  to  accept  uniform 
rate  proposals  that  apply  only  to 
franchise  areas  that  have  identical 
numbers  of  channels  on  the  respective 
BSTs  and  CPSTs. 

27.  However,  with  respect  to  whether 
the  packages  of  services  need  be 
identical,  we  recognize  that  there  may 
be  circumstances  beyond  the  operator's 
control  that  cause  dissimilarities  among 
tiers  of  programming  services.  For 
instance,  differences  in  PEG  access  and 
must-carry  requirements  or  leased 
access  use  are  factors  that  might  create 
deviations  in  the  channel  line-ups 
received  by  subscribers  in  a  contiguous 
geographic  area.  Indeed,  because  of 
these  circumstances,  certain  LFAs  argue 
that  any  uniform  rates  mechanism 
implemented  pursuant  to  this  Order 
will  not  result  in  truly  uniform  rates, 
and  thus  will  not  succeed  in  reducing 
confusion  for  a  subscriber  moving 
between  diffierent  parts  of  the  same 
uniform  rates  region.  In  order  to  address 
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these  concerns,  as  well  as  provide 
operators  with  a  measure  of  flexibility 
in  implementing  a  uniform  rates 
structure,  we  will  take  care  when 
evaluating  a  proposal  for  uniform  rates 
across  franchise  areas  that  do  not 
receive  identical  programming  services 
to  consider  the  exten'  and  natiu^  of  the 
deviation  in  programming  services,  and 
whether  the  deviation's  impact  on 
subscriber  rates  is  significant.  In  the 
event  that  a  deviation  based  on  PEG 
access  costs  or  other  external  costs 
(including  franchise-related  external 
costs)  is  signiQcant,  we  would  consider 
a  requirement  that  an  operator's  uniform 
rates  be  determined  exclusive  of  such 
costs;  in  which  case  the  operator  likely 
would  be  permitted  to  add  these  costs 
onto  the  uniform  rate  on  a  franchise-by- 
frvnchise  basis.  In  this  vein,  we  note 
that  our  existing  regulations  have 
always  permitted  cable  systems  that 
cover  multiple  franchise  areas  having 
differing  franchise  fees  or  other 
franchise  costs  to  advertise  a  "fee  plus" 
rate  that  indicates  the  core  rate  plus  the 
range  of  possible  additions,  depending 
on  the  particular  location  of  the 
subscriber. 

28.  Finally,  we  note  that,  under  the 
Telecommunications  Act  of  1996,  cable 
operators  may  aggregate  their  equipment 
costs  on  a  franchise,  system,  regional,  or 
company  level.  The  Commission  has 
adopted  regulations  implementing  this 
provision  that,  among  other  things,  ease 
the  biu-den  of  cable  rate  regulation  on 
operators  and  increase  administrative 
efficiency  for  both  LFAs  and  cable 
operators.  Cable  operators  seeking  to 
implement  uniform  rates  may  avail 
themselves  of  those  rules  to  bring 
uniformity  to  their  equipment  rates. 

29.  Accordingly,  we  find  that 
implementation  of  any  uniform  rate 
approach  as  offered  in  the  NPRM 
requires  resolving  several  issues, 
including  those  of  a  local  nature,  that  do 
not  lend  themselves  to  global  resolution. 
We  find  that  it  is  preferable  to  base  our 
approval  of  any  uniform  rate  approach 
on  data  that  accurately  reflects  the 
situation  of  a  particular  cable  operator 
seeking  to  establish  uniform  rates,  and 
the  predicted  impact  on  consumers  of 
the  operator's  proposal.  We  therefore 
decline  to  specify  a  particular 
methodology  for  implementing  uniform 
rates.  Rather,  as  described  above,  cable 
operators  may  submit  information  in 
accordance  with  the  procedures 
outlined  above  demonstrating  that  the 
proposed  uniform  rates  will  not  be 
unreasonable.  Li  light  of  this  finding,  we 
decline  to  reach  the  arguments 
presented  by  the  commenters  with 
respect  to  the  appropriate  methodology. 


region,  and  other  aspects  of  uniform 
rates  offered  for  comment  in  the  NPRM. 

IV.  Regulatory  Flexibility  Act 
Certification 

30.  As  required  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  §603  (RFA),  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  incorporated  in  the  Notice  of 
Proposed  Rulemaking  in  CS  Docket  95- 
174  (the  "NPflAf' ).  The  Commission 
sought  written  public  comments  on  the 
proposals  in  the  NPRM  including 
comments  on  the  IRFA.  No  Comments 
were  received. 

31.  Although  we  performed  an  IRFA 
in  the  NPRM,  there  were  no  comments 
received  in  response  to  the  IRFA  and  we 
believe  that  we  can  certify  that  no 
Regulatory  Flexibility  Act  Analysis  is 
now  necessary. 

32.  We  do  not  believe  that  the  final 
rule  adopted  in  the  Report  and  Order 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
enUUes,  5  U.S.C.  §  605(b).  The  uniform 
rate  option  described  in  this  Report  and 
Order  gives  cable  operators  an 
additional  option  when  setting  rates, 
and  is  not  mandatory.  This  rate 
adjustment  option  will  not  force 
operators  to  forgo  revenues  as  it  is 
designed  to  be  revenue  neutral  to  cable 
operators.  The  Communications  Act  at 
47  U.S.C.  §  543(m)(2)  defines  a  small 
cable  operator  as  "a  cable  operator  that, 
directly  or  through  an  affiliate,  serves  in 
the  aggregate  fewer  than  1  percent  of  all 
subscribers  in  the  United  States  and  is 
not  affiliated  with  any  entity  or  entities 
whose  gross  annual  revenues  in  the 
aggregate  exceed  $250,000,000.  "  Under 
the  Communications  Act,  at  47  U.S.C. 

§  543(m)(l),  a  small  cable  operator  is  not 
subject  to  the  rate  regulation 
requirements  of  Sections  543(a),  (b)  and 
(c)  on  cable  programming  services  tiers 
("CPSTs")  in  any  franchise  area  in 
which  it  serves  50,000  or  fewer 
subscribers. 

33.  The  Regulatory  Flexibility  Act 
defines  at  5  U.S.C.  §601(5)  "small 
governmental  jurisdictions"  as 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts  or 
special  districts*  with  populations  of  less 
than  50.000."  Under  the  Commissions 
current  rules,  if  a  local  franchising 
authority  ("LFA")  has  elected  to  rate 
regulate  the  basic  service  tier  ("BST"), 
a  cable  operator  must  submit  rate 
justifications  to  the  LFA  on  FCC  Forms. 
We  do  not  believe  that  small  LFAs  will 
face  a  significant  economic  impact  due 
to  this  Report  and  Order.  The  change  in 
our  rules  adopted  herein  would  not 
have  a  significant  economic  effect  on 
small  LFAs  because  the  burden 
associated  with  reviewing  a  uniform 


rate  approach  should  be  no  more  than 
the  burden  under  the  current 
regulations.  If  other  rate  adjustments  are 
made  to  the  BST  at  the  time  of  the 
uniform  rate  adjustment,  or  at  some 
time  thereafter,  the  cable  operator  will 
be  required  to  submit  a  rate  justification 
to  the  LFA  that  is  based  on  the 
operator's  "underlying  rate,"  i.e.,  the 
rate  the  operator  would  be  charging  in 
the  absence  of  the  uniform  rate 
adjustment.  The  LFA  will  engage  in  the 
same  rate  review  process  as  would  have 
otherwise  occurred  for  these  other  rate 
adjustments.  LFA  review  of  the 
underlying  rate  entails  the  same  rate 
review  process  that  would  occur 
normally,  without  the  uniform  pricing 
option  adopted  herein.  Responsibility 
for  the  determination  of  the  correctness 
of  the  uniform  rate  adjustment  to  CPST 
rates  will  rest  with  the  Commission 
because  the  Commission,  and  not  LFAs, 
is  responsible  for  insuring  that  CPST 
rates  are  not  uiu^asonable. 

34.  The  Commission  will  send  a  copy 
of  this  certification,  along  with  this 
Report  and  Order,  in  a  report  {o 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  5  U.S.C.  §  801(a)(1)(A),  and  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  this 
certification  will  also  be  published  in 
the  Federal  Register. 

V.  Final  Paperwork  Reduction  Act  of 
1995  Analysis 

35.  This  Report  and  Order  contains  a 
new  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  to  comment 
on  the  information  collection  contained 
in  this  Report  and  Order,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  comments 
are  due  May  30, 1997.  Comments 
should  address:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Conunission, 
including  whether  the  information  shall 
have  practical  utifity;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

36.  A  copy  of  any  comments  on  the 
information  collection  contained  herein 
should  be  submitted  to  Dorothy 
Conway,  Federal  Commiuiications 
Commission,  Room  234, 1919  M  Street, 
NW.,  Washington,  DC  20554,  or  via  the 
Internet  to  dconway^cc.gov.  For 
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additional  information,  contact  Dorothy 
Conway  at  202-416-0217  or  via  the 
Internet  at  the  above  address. 

VL  Ordering  Clauses 

37.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  granted  in 
sections  4(i),  4(j),  303(r)  and  623  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j),  303(r) 
and  543,  part  76  of  the  Commission's 
rules  is  amended  as  set  forth  below.  The 
amendments  impose  information 
collection  requirements  and  shall 
become  effective  upon  approval  of  the 
Office  of  Management  and  Budget 
("OMB")  but  no  sooner  than  April  30, 
1997.  The  Commission  will  issue  a 
dociiment  at  that  time  notifying  parties 
that  the  regulations  adopted  herein  have 
become  effective. 

38.  It  is  further  ordered  that,  the 
Secretary  shall  send  a  copy  of  this 
Report  and  Order,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Public  Law  96-354.  94 
Stot.  1164.  5  U.S.C.  §§601  et  seq.  (1961). 

List  of  Subjects  ia  47  CFR  Part  78 

Cable  television. 
Federal  CommuiucatioBs  CommiuioB. 
Wiiliam  F.  Catoo. 
Acting  Secretary. 

Rule  Changes 

Part  76  of  the  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  76-CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  part.  76 
continues  to  read  as  follows: 

AathMitjr.  47  U.S.C.  151, 152, 153, 154, 
301,  302,  303.  303a,  307,  308,  309,  312,  315, 
317,  325,  503,  521,  522,  531,  532,  533,  534, 
535,  536,  543,  544,  544a,  545,  548,  552,  554, 
556,  558.  560,  561,  571,  572,  573. 

2.  Section  76.922  is  amended  by 
revising  paragraph  (c)(2)  and  adding  a 
new  paragraph  (n)  to  read  as  follows: 


f  76.922 


Hews  lor  me  imsic  service  ner 
programming  1 


(c)  •  •  • 

(2)  The  Commission's  price  cap 
requirements  allow  a  system  to  adjust 
its  permitted  charges  for  inflation, 
chuiges  in  the  number  of  regulated 
channels  on  tiers,  or  changes  in  external 
costs.  After  May  15, 1994,  adjustments 
for  changes  in  external  costs  shall  be 
calculated  by  subtracting  external  costs 
from  the  system's  permitted  charge  and 


making  changes  to  that  "external  cost 
component"  as  necessary.  The 
remaining  charge,  referred  to  as  the 
"residual  component,"  will  be  adjusted 
annually  for  inflation.  Cable  systems 
may  adjust  their  rates  by  using  the  price 
cap  rules  contained  in  either  paragraph 
(d)  or  (e)  of  this  section.  In  addition, 
cable  systems  may  further  adjust  their 
rates  using  the  methodologies  set  forth 
in  paragraph  (n)  of  this  section. 

(n)  Further  rate  adfustmentg — 
Uniform  rates.  A  cable  operator  that  has 
established  rates  in  accordance  with  this 
section  may  then  be  permitted  to 
establish  a  uniform  rate  for  uniform 
services  offered  in  multiple  franchise 
areas.  This  rate  shall  be  determined  in 
accordance  with  the  Commission's 
procedures  and  requirements  set  forth 
in  CS  Docket  No.  95-174. 

(FR  Doc.  97-8041  FiM  3-28-97;  8:45  am] 
BNjjNQ  oooc  cnt-ei-e 


DEPARTMENT  OF  COMMERCE 

National  OoMnic  and  Atmospheric 
Admin  Isli'atton 

SO  CFR  Part  €?• 

tDochetWe.  MtS31152-70C2-a3;  IJ>. 
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existed  at  §  672.20(dKlKii)  was  omitted. 
This  technical  amendment  is  reinstating 
the  omitted  text  into  the  regulation. 

NMFS  is  correcting  the  regulations  as 
follows: 

(1)  Section  679.20(bX2)  is  revised  by 
changing  the  word  "floimder"  to  read 
"flatfish." 

(2)  Section  679.20(bM2Ki)  and  (ii)  are 
added  to  include  inshore/offshore 
pollock  and  Pacific  cod  provisions  to 
the  Gulf  of  Alaska  (GOA)  reserves. 

(3)  Section  679.20(3)  is  revised  by 
adding  text  that  was  inadvertently 
omitted  to  indude  the  GOA  in  the 
apportionment  text. 


Rsharias  of  the  Exdustve  Economic 
Zone  Off  Alaaka;  Technical 
Amandmant;  Corractton 

AQBCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  technical 

amendment 

SUMMARY:  NMFS  is  correcting 
regulations  that  contain  inadvertent 
omissions  that  resulted  from  NMFS' 
consolidation  of  six  parts  in  title  50  of 
the  CFR.  related  to  the  Alaska 
regulations,  into  one  CFR  part  in 
response  to  the  President's  Regulatory 
Reform  Initiative.  This  action  corrects 
r^ulations  that  authorize  the  release  of 
pollock,  flatfish,  and  Pacific  cod 
reserves  in  the  Gulf  of  Alaska. 
EFFECTIVE  DATE:  March  31. 1997. 
FOR  FURTHER  aTORMATlON  CONTACT: 
Patsy  A.  Bearden,  907-586-7228. 
SUPPLEMENTARY  RTORMATION:  When  the 
consolidated  rule  was  published  in  the 
Federal  Register  on  June  19. 1996  (61 
FR  31228).  it  was  intended  to  contain  no 
substantive  changes  to  the  existing 
regulations.  Inadvertently,  text  that  had 


Because  this  technical  amendment 
makes  only  non-substantive  corrections 
to  an  existing  rule,  notice  and  public 
procedure  thereon  and  a  delay  in 
effective  date  would  serve  no  purpose. 
Accordingly,  under  5  U.S.C.  553(b)(B) 
and  (d),  notice  and  pi^lic  procedure 
thereon  and  a  delay  in  effective  date  are 
unnecessary. 

Because  this  rule  is  being  issued 
v^thout  prior  comment,  it  is  not  subject 
to  the  Re^atory  Flexibility  Act 
requirement  for  a  r^ulatory  flexibility 
analysis  and  none  has  been  prepared. 

This  rufe  makes  minor  technical 
changes  to  a  rule  that  has  been 
determined  to  be  not  significant  under 
E.O.  12866.  No  changes  in  the 
regulatory  impact  previously  reviewed 
and  analyzed  wrill  result  from 
implementation  of  this  technical 
amendment. 

List  of  Sidijects  in  50  CFR  Part  67t 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  24, 1997. 
WMamd  A.  SrtanHf , 
Astistant  AdBunittratorfor  Fisheriea. 
National  Marine  Fiahmes  Service. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  part  679  is  amended  as  follows: 

PART  e7»-FI8HEMES  OF  THE 
EXCLUSIVE  ECONOHK  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Aothocity:  16  U.S.C  773  et  eeq.,  1801  et 
seq. 

2.  In  §679.20,  paragraphs  (b)(2)(i)  and 
(ii)  are  added,  the  introductory  text  of 
(b)(2),  the  heading  for  (b)(3),  paragraphs 
(b)(3)(i)(A),  and  (b)(3Ku)(A)  and  (B)  are 
revised  to  read  as  follows: 


fe7t.20 


(b) 
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(2)  GOA.  Initial  reserves  are 
established  for  pollock,  Pacific  cod, 
flatfish,  and  "other  species,"  which  are 
equal  to  20  percent  of  the  TACs  for 
these  species  or  species  groups. 

(i)  Pollock  inshore/offshore 
reapportionment  (Applicable  through 
December  31,  1998).  Any  amounts  of  the 
GOA  reserve  that  are  reapportioned  to 
pollock  as  provided  by  this  paragraph 
(b)  must  be  apportioned  between 
inshore  and  offshore  components  in  the 
same  proportion  specified  in  paragraph 
(aXSKii)  of  this  section. 

(ii)  Pacific  cod  inshore/offshore 
reapportionment  (Applicable  through 


December  31,  1998).  Any  amounts  of  the 
GOA  reserve  that  are  reapportioned  to 
Pacific  cod  as  provided  by  this 
paragraph  (b)  must  be  apportioned 
between  inshore  and  o&hore 
components  in  the  same  proportion 
specified  in  paragraph  (a)(6)(iii)  of  this 
section. 

(3)  Apportionment  of  reserves. 

(i)  *  *  • 

(A)  As  soon  as  practicable  after  April 
1 ,  June  1 ,  and  August  1 ,  and  on  such 
other  dates  as  NMFS  determines 
appropriate,  ^4MFS  will,  by  notification 
in  the  Federal  Eagistnr,  apportion  all  or 
part  of  the  BS AI  or  GOA  reserve  in 
accordance  with  this  paragraph  (b). 


(B)  •  •  • 
(u)  •  •  • 

(A)  General.  Except  as  provided  in 
paragraph  (b)(3)(ii)(B)  of  this  section. 
NfMFS  will  apportion  the  amount  of 
BSAl  or  GOA  reserve  that  will  be 
harvested  by  U.S.  vessels  during  the 
remainder  of  the  year. 

(B)  Exception.  Part  or  all  of  the  BSAI 
or  GOA  reserve  may  be  withheld  if  an 
apportionment  would  adversely  affect 
the  conservation  of  groundfish  resoiuces 
or  prohibited  species. 

[PR  Doc.  97-8058  Filed  3-28-97;  8:45  am] 
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This  section  ol  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  o(  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart46 

[Docket  No.  FV96-351A] 

BIN:  0681-AB41 

Amendments  to  the  Perishable 
Agricultural  Commodities  Act  (PACA) 

agency:  Agricultvual  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule;  reopening  of  the 

comment  period. 

summary:  This  document  reopens  the 
period  for  filing  written  comments  on 
revisions  to  the  Perishable  Agricultural 
Commodities  Act  (PACA)  license  fees. 
These  changes  would  conform  current 
regulations  to  new  legislative  changes 
signed  into  law  by  President  Clinton. 
Specifically,  the  changes  to  the  license 
fee  structure  phase  retailers  and  grocery 
wholesalers  out  of  license  fee  payments 
over  a  3-year  period;  establish  a  one- 
time administrative  fee  for  new  retailers 
and  grocery  wholesalers  entering  the 
program  after  the  3-year  phase-out 
period;  and  increase  license  fees  bom 
$400  to  $550  annually  for  all  other 
licensees. 

DATES:  Comments  must  be  received  by 
April  30, 1997.        • 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  reopened  action. 
Comments  must  be  sent  to  James  R. 
Frazier,  Chief,  PACA  Branch,  Fruit  and 
Vegetable  Division,  Room  2095-South 
Building,  1400  Independence  Avenue, 
S.W.,  P.O.  Box  96456,  Washington,  DC 
20090-6456.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  in 
the  Federal  Register  and  will  be  made 
available  for  inspection  in  the  PACA 
Branch  during  regular  business  hours. 
FOR  FURTHER  MFORMATION  CONTACT: 
James  R.  Frazier,  Chief,  PACA  Branch, 
F&V  Division.  AMS,  USDA,  Room  2095 
South  Building,  P.O.  Box  96456, 


Washington,  DC  20090-6456,  Phone 
(202) 720-2272. 

SUPPLEMENTARY  INFORMATION:  The  PACA 
was  amended  by  Public  Law  104—48. 
The  regulations  implementing  the 
PACA  (other  than  the  Rules  of  Practice) 
are  published  in  the  Code  of  Federal 
Regulations  at  Title  7,  Part  46  (7  CFR 
Part  46).  A  proposed  rule  to  amend  the 
regulations  to  implement  Public  Law 
104-48  was  published  in  the  September 
10, 1996  issue  of  the  Federal  Register 
(61  FR  47674).  The  60-day  comment 
period  closed  on  November  12, 1996. 
Twelve  comments  were  received  on  the 
proposed  rule  from  four  trade 
associations  representing  growers  and 
shippers,  three  trade  groups 
representing  retailers  and  grocery 
wholesalers,  three  law  firms,  one 
association  representing  the  frozen  food 
industry,  and  one  fruit  and  vegetable 
broker. 

Section  46.6  of  the  proposed  rule 
would  phase  all  retailers  and  grocery 
wholesalers  out  of  license  fee  payments 
over  the  3-year  period,  beginning 
November  15. 1995  and  ending 
November  14, 1998.  The  gradual  phase- 
out  of  fee  payments  under  this  proposed 
rule  is  inclusive  of  all  retailers  and 
grocery  wholesalers,  regardless  of  when 
they  were  initially  licensed  under  the 
PACA. 

Of  the  twelve  comments  received, 
three  addressed  the  collection  of 
renewal  fees  paid  by  grocery 
wholesalers  and  retailers  licensed  by 
USDA  after  enactment  of  Public  Law 
104-48.  The  three  commentors  write 
that  USDA  is  incorrectiy  proposing  that 
first-time  licensed  retailers  and  grocery 
wholesalers  pay  renewal  fees.  They  refer 
to  section  499  (c)  (3)  of  the  statute 
designated,  "ONE-TIME  FEE  FOR 
RETAILERS  AND  GROCERY 
WHOLESALERS  THAT  ARE 
DEALERS",  which  specifies  the  fees  to 
be  paid  by  a  retailer  or  a  grocery 
wholesaler  making  an  initial  application 
during  the  phase-out  period  rnd  after 
such  period  ends.  The  commentors 
emphasized  the  statutory  language 
ending  section  499  (c)  (3)  which  states: 
"•  *   *  a  retailer  or  grocery  wholesaler 
paying  a  fee  under  this  paragraph  shall 
not  be  required  to  pay  any  fee  for 
renewal  of  the  license  for  subsequent 
years."  Since  the  commentors' 
interpretation  of  the  legislative 
amendment  is  substantially  different 
from  USDA's  view  but  appears  to  be 


plausible,  USDA  has  determined  that 
reopening  the  comment  period  until 
April  30. 1997,  would  allow  other 
parties  interested  in  this  matter  more 
time  to  review  this  section  of  the 
proposed  rule  and  provide  their 
comments.  In  the  meantime,  USDA  will 
continue  to  assess  license  renewal  fees 
as  provided  in  7  CFR  Part  46.6.  Should 
USDA,  after  notice  and  comment, 
conclude  that  the  law  excludes  certain 
categories  of  licensees  from  the 
requirement  to  pay  regular  renewal  fees, 
all  such  fees  paid  ^y  those  firms  or 
individuals  shall  be  refunded  with 
interest.  If  USDA  reaches  such  a 
conclusion,  the  PACA  program  will  face 
a  projected  $750,000  loss  in  revenue 
over  the  three-year  phase-out  period. 

Accordingly,  the  p)eriod  in  which  to 
file  written  comments  is  reopened  until 
April  30, 1997. 

List  of  Subjects  in  7  CFR  Part  48 

Agricultiu^  commodities.  Brokers, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated:  March  21. 1997. 
Eric  M.  Fonnan, 

Acting  Director,  Fruit  and  Vegetable  Division. 
(PR  Doc.  97-7808  Filed  3-28-97;  8:45  am] 
BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  91-CE-4S-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  de  Havilland 
DHC-6  series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
Reopening  of  the  comment  period. 

SUMMARY:  This  document  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD),  which  would  have 
superseded  AD  78-26-02.  That  AD 
currently  requires  repetitively 
inspecting  the  fuselage  side  frame 
fianges  at  Fuselage  Station  (FS)  218.125 
and  FS  219.525  for  cracks  on  certain  de 
Havilland  DHC-6  series  airplanes,  and 
repairing  or  replacing  any  cracked  part. 
The  previous  document  would  have 


IMI 
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raquired  modifying  the  fuselage  side 
frunes  at  the  refisrenced  FS  areas,  as 
tBrminating  actioa  for  the  repetitive 
mspections  that  are  camently  required 
by  AD  78-2&-02.  As  currently  written, 
the  dooiment  allows  continued  flight  if 
cracks  are  found  in  the  fuselage  side 
frames  that  do  not  exceed  certain  limits. 
Siiu:e  publication  of  that  proposal,  the 
Federal  Aviation  Administration  (FAA) 
has  established  a  policy  to  disallow 
airplane  ofwration  when  known  cracks 
exist  in  primary  structure  (the  fuselage 
area  is  considered  primary  structure). 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  failure  of  the 
fuselage  because  of  cracks  in  the 
fuselage  side  frames,  which,  if  not 
detected  and  corrected,  could  resuit  in 
loss  of  control  of  the  airplane.  Since  the 
convnent  period  for  the  original 
proposal  has  closed  and  the  change 
described  above  goes  beyond  the  scope 
of  what  was  originally  proposed,  the 
FAA  is  allowing  additional  time  for  the 
public  to  comment. 

DATES:  Comments  must  be  received  on 
or  before  June  13, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  91-CE-45- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  de 
Havilland,  Inc.,  123  Garratt  Boulevard. 
Downsview.  Ontario,  Canada,  M3K  1Y5. 
This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  MFORMA-PON  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer,  FAA,  New 
York  Aircraft  Certification  Office.  10 
Fifth  Street,  3rd  Floor.  Valley  Stream. 
New  York  11581;  telephone  (516)  256- 
7523:  focsimile  (516)  568-2716. 

SUPPLaCNTARY  MFORIIATN3N: 
CommentB  iBTited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propxMed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  E)ocket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-CE-45-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabOity  of  SapplemsBtal  NPRM 

Any  person  may  obtain  a  copy  of  this 
supplemental  NPRM  by  submitting  a 
request  to  the  FAA.  Centi^  Region, 
Office  of  the  Assistant  Chief  Counsel. 
•  Attention:  Rules  Docket  No.  91-CE-45- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  Qty,  Missouri  64106. 

Diacuasion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  de  Havilland  DHC-6 
series  airplanes  without  Modification 
Nos.  6/1461  and  6/1462  incorporated 
was  pubUshed  in  the  Federal  Regisler 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  August  11,  1995  (60  FR 
41030).  The  NPRM  proposed  to 
supersede  AD  78-26-02  with  a  new  AD 
that  would  (1)  retain  the  current 
requirement  of  repetitively  inspecting 
the  fuselage  side  frame  flanges  at 
Fuselage  Station  (FS)  218.125  and  FS 
219.525,  as  applicable,  and  repairing  or 
replacing  any  cracked  part;  and  (2) 
require  modifying  the  fuselage  side 
frame  flanges  in  the  referenced  FS  areas 
(Modification  Nos.  6/1461  and  6/1462), 
as  terminating  action  for  the  repetitive 
inspections.  Accomplishment  of  the 
proposed  actions  as  specified  in  the 
NPRM  would  be  in  accordance  with  de 
Havilland  Service  Bulletin  (SB)  No.  6/ 
371,  dated  June  2, 1978. 

Modification  No.  6/1461  introduces 
fuselage  side  frames  manufiactured  from 
material  having  improved  stress 
corrosion  properties  at  FS  218.125,  and 
Modification  No.  6/1462  introduces 
fuselage  side  frames  of  this  material  at 
FS  219.525. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 


proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Tke  FAA's  Agi^  CmMiiitar-aaM 
AinraAPettcy 

The  actions  specified  in  the  NPRM  are 
part  of  the  FAA  s  aging  commuter  class 
aircraft  policy,  which  briefly  states  that, 
when  a  modification  exists  that  could 
eliminate  or  reduce  the  ninnber  of 
required  critical  inspections,  the 
modification  should  be  incorporated. 
This  policy  is  based  on  the  FAA's 
determination  that  reliance  on  critical 
repetitive  inspections  on  aging 
commuter-class  airplanes  carries  an 
unnecessary  safety  risk  when  a  design 
change  exists  that  could  eliminate  or,  in 
certain  instances,  reduce  the  number  of 
those  critical  inspections.  In 
determining  what  inspections  are 
critical,  the  FAA  considers  (1)  the  safety 
consequences  of  the  airplane  if  the 
known  problem  is  not  detected  by  the 
inspection;  (2)  the  reliability  of  the 
inspection  such  as  the  probability  of  not 
detecting  the  known  problem;  (3) 
whether  the  inspection  area  is  difficult 
to  access:  and  (4)  the  possibility  of 
damage  to  an  adjacent  structure  as  a 
result  of  the  problem. 

EtoiIs  Leading  to  the  lasnance  of  This 
Supplemental  NPRM 

As  currenUy  written,  the  existing 
NPRM  (as  does  AD  78-26-02)  allows 
continued  flight  if  cracks  are  found  in 
the  fuselage  side  frames  that  do  not 
exceed  certain  limits.  Since  issuing  the 
NPRM,  the  FAA  has  established  a  policy 
to  disallow  airplane  operation  when 
known  cracks  exist  in  primary  structi^e. 
unless  the  ability  to  sustain  ultimate 
load  with  these  cracks  is  proven.  The 
fuselage  structiue  is  considered  primary 
structure,  and  the  FAA  has  not  received 
any  analysis  to  prove  that  ultimate  load 
can  be  sustained  %vith  cracks  in  this 
area.  For  this  reason,  the  FAA  has 
determined  that  the  crack  limits 
contained  in  the  NPftM  and  AD  78-26- 
02  should  be  eliminated,  and  that  AD 
action  should  be  taken  to  require 
immediate  replacement  of  any  cracked 
fuselage  flange. 

Explanation  of  the  Provisiona  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  de  Havilland  DHC-6 
series  airplanes  of  the  same  type  design 
without  Modification  Nos.  6/1461  and 
6/1462  incorporated,  the  proposed  AD 
would  supersede  AD  78-26-02  with  a 
new  AD  that  would  (1)  retain  the 
current  requirement  of  repetitively 
inspecting  the  fuselage  side  frame 
flanges  at  FS  218.125  and  FS  219.525, 


as  applicable,  and  repairing  or  replacing 
any  cracked  part  (except  that  the  repair 
or  replacement  would  be  required  prior 
to  further  flight);  and  (2)  require 
modifying  the  fuselage  side  fr^me 
flanges  in  the  referenced  FS  areas 
(Modification  Nos.  6/1461  and  6/1462), 
as  terminating  action  for  the  repetitive 
inspections.  Accomplishment  of  the 
proposed  actions  would  be  in 
accordance  with  de  Havilland  SB  No.  6/ 
371.  dated  June  2. 1978. 

The  FAA  prepared  a  Regulatory 
Flexibility  E)etermination  and  Analysis 
for  the  original  proposal.  This  analysis 
is  unchanged  and  is  repeated  in  this 
supplemental  NPRM. 

Cost  Impact 

The  FAA  estimates  that  94  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  300  workhours  per 
airplane  to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $16,200  (average) 
per  airplane.  Based  on  these  figiires,  the 
total  cost  impact  of  the  proposed 
modification  on  U.S.  operators  is 
estimated  to  be  $3,214,800  or  $34,200 
per  airplane.  This  cost  figure  is  based 
upon  the  presumption  that  no  affected 
airplane  owner/operator  has 
incorporated  Modification  Nos.  6/1461 
and  6/1462. 

The  intent  of  the  FAA's  aging 
commuter  airplane  program  is  to  ensuire 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  94 
airplanes  in  the  U.S.  registry  that  would 
be  affected  by  the  proposed  AD,  the 
FAA  has  determined  that  approximately 
45  percent  are  operated  in  scheduled 
passenger  service.  A  significant  nimiber 
of  the  remaining  55  percent  are  operated 
in  other  forms  of  air  transportation  such 
as  air  cargo  and  air  taxi. 

The  proposed  AD  allows  4,800  hours 
time-in-service  (TIS)  after  the  proposed 
AD  would  become  effective  before 
mandatory  accomplishment  of  the 
design  modification.  The  average 
utilization  of  the  fleet  for  those 
airplanes  in  commercial  commuter 
service  is  approximately  25  to  50  hours 
TIS  per  week.  Based  on  these  figures, 
operators  of  commuter-class  airplanes 
involved  in  commercial  operation 
would  have  to  accomplish  the  proposed 
modffication  within  24  to  48  calendar 
montns  after  the  proposed  AD  would 
become  effective.  For  private  owners, 
who  typically  operate  between  100  to 
200  hours  TIS  per  year,  this  would 
allow  24  to  48  years  before  the  proposed 
modification  would  be  mandatory. 


The  following  paragraphs  present  cost 
scenarios  for  airplanes  where  no  cracks 
were  found  and  where  cracks  were 
found  during  the  inspections,  and 
where  the  remaining  airplane  life  is  15 
years  with  an  average  annual  utilization 
rate  of  1,600  hours  TIS.  A  copy  of  the 
full  Cost  Analysis  and  Regulatory 
Flexibility  Extermination  for  the 
proposed  action  may  be  examined  at  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-45-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri. 

•  No  Cracks  Scenario:  Under  the 
provisions  of  AD  78-26-02,  an  owner/ 
operator  of  an  affected  de  Havilland 
DHC-6  series  airplane  in  scheduled 
service  who  operates  an  average  of  1,600 
hours  TIS  annually  would  inspect  every 
400  hours  TIS.  This  would  amount  to  a 
remaining  airplane  life  (estimated  15 
years)  cost  of  $18,420;  this  figure  is 
based  on  the  presumption  that  no  cracks 
are  found  during  the  inspections.  The 
proposed  AD  would  require  the  same 
inspections  except  at  600-hour  TIS 
intervals  until  4,800  hours  TIS  after  the 
proposed  AD  would  become  effiBctive 
where  the  operator  would  have  to 
replace  the  fuselage  side  frame  flanges 
(eliminating  the  need  for  further 
repetitive  inspections),  which  would 
result  in  a  present  value  cost  of  $31,433. 
The  incremental  cost  of  the  proposed 
AD  for  such  an  airplane  would  be 
$13,013  or  $4,959  annualized  over  the 
three  yeara  it  would  take  to  acciunulate 
4,800  hours  TIS.  An  owner  of  a  general 
aviation  airplane  who  operates  800 
hours  TIS  annually  without  finding  any 
cracks  during  the  600-hour  TIS 
inspections  would  incur  a  present  value 
incremental  cost  of  $7,598.  This  would 
amount  to  a  per  year  amount  of  $1,594 
over  the  six  years  it  would  take  to 
accumulate  4,800  hours  TIS. 

•  Cracks  found  scenario:  AD  78-26- 
02  requires  repairing  or  replacing  the 
fuselage  side  frames  if  excessive 
cracking  is  foimd  (as  defined  by  SB  No. 
6/371),  as  would  the  proposed  AD.  The 
difference  is  that  AD  78-26-02  requires 
immediate  crack  repair  and  then 
replacement  within  360  days  after 
finding  the  crack,  and  the  proposed  AD 
would  require  immediate  repair  and 
mandatory  replacement  of  the  fuselage 
side  frames  within  4,800  hours  TIS  after 
the  proposed  AD  would  become 
effective.  This  would  result  in  a  present 
value  total  cost  of  $34,709  per  airplane 
in  scheduled  service,  which  would 
make  immediate  replacement  more 
economical  ($32,400)  than  repetitively 
inspecting.  With  this  scenario,  the 
proposed  AD  would  average  a  present 
value  cost  savings  over  that  required  in 


AD  78-26-02  of  $2,083  ($794 
annualized  over  three  years)  for  each 
airplane  operated  in  scheduled  service, 
and  $6,607  ($1,386  annualized  over  six 
years)  for  each  airplane  operated  in 
general  aviation  service. 

Regulatory  FlexilHlity  Determination 
and  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionally 
burdened  by  government  regulations. 
The  RFA  requires  government  agencies 
to  determine  whether  rules  would  have 
a  "significant  economic  impact  on  a 
substantial  number  of  small  entities," 
and,  in  cases  where  they  would, 
conduct  a  Regulatory  Flexibility 
Analysis  in  which  alternatives  to  the 
rule  are  considered.  FAA  Order 
2100.14A,  Regulatory  Flexibility  Criteria 
and  Guidance,  outiines  FAA  procedures 
and  criteria  for  complying  with  the 
RFA.  Small  entities  are  defined  as  small 
businesses  and  small  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  or  airports 
operated  by  small  governmental 
jurisdictions.  A  "substantial  number"  is 
defined  as  a  number  that  is  not  less  than 
11  and  that  is  more  than  one-third  of  the 
small  entities  subject  to  a  proposed  rule, 
or  any  nimiber  of  small  entities  judged 
to  be  substantial  by  the  rulemaking 
official.  A  "significant  economic 
impact"  is  defined  by  an  annualized  net 
compliance  cost,  adjusted  for  inflation, 
which  is  greater  than  a  threshold  cost 
level  for  defined  entity  types.  FAA 
Order  2100. 14A  sets  the  size  threshold 
for  small  entities  operating  aircraft  for 
hire  at  nine  aircraft  owned  and  the 
annualized  cost  thresholds,  adjusted  to 
1994  dollars,  at  $69,000  for  scheduled 
operators  and  $5,000  for  unscheduled 
operators. 

Of  the  94  U.S.-registered  airplanes 
affected  by  the  proi>osed  AD,  four 
airplanes  are  owned  by  the  federal 
government.  Of  the  other  90  airplanes, 
one  business  OMrns  26  airplanes,  two 
businesses  own  7  airplanes  each,  one 
business  owns  3  airplanes,  seven 
businesses  own  2  airplanes  each,  and 
thirty-three  businesses  own  1  airplane 
each. 

Because  the  FAA  has  no  readily 
available  means  of  obtaining  data  on 
sizes  of  these  entities,  the  economic 
analysis  for  the  proposed  AD  utilizes 
the  worst  case  scenario,  using  the  lower 
annualized  cost  threshold  of  $5,000  for 
operators  in  unscheduled  service 
instead  of  $69,000  for  operators  in 
scheduled  service.  With  this  in  mind 
and  based  on  the  above  ownership 
distribution,  the  33  entities  owning  two 
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or  fewer  airplanes  would  not  ex{>erience 
a  "significant  economic  impact"  as 
defined  by  FAA  Order  2100.14A.  Since 
the  remaining  11  entities  do  not 
constitute  a  "substantial  number"  as 
defined  in  the  Order,  the  proposed  AD 
would  not  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26,  19791;  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draf^ 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOOAESSES. 

Liat  of  SabfectB  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

ThePropoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows.- 

PART  39-AJRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


r  49  use  106(g),  40113.  44701. 

30.13    [Amandad] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
78-26-02.  Amendment  39-3370.  and 
adding  the  following  new  AD  to  reed  as 
follows: 

D>  HavlUaiid:  Docket  No.  91-CE-45-AD. 
Supenadas  AD  78-28-02.  Amendment  39- 
3370. 


Applicability:  Models  DHC-6-1,  DHC-6- 
100.  DHC-6-200,  and  DHC-6-300  airplanes 
(serial  numbers  1  through  411),  certificated 
in  any  category,  that  do  not  have 
Modification  Nos.  6/1461  and  6/1462 
incorporated. 

Note  1:  Modification  No.  6/1461  introduces 
fuselage  side  frames  manufoctiued  from 
material  having  improved  stress  corrosion 
properties  at  Fuselage  Station  (FS)  218.125. 
and  Modification  No.  6/1462  introduces 
fuselage  side  frames  of  this  material  at  FS 
219.525. 

Note  2:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  tiut  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSoct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  tmless 
already  accomplished. 

To  prevent  failure  of  the  fuselage  because 
of  cncks  in  the  fuselage  side  frames,  which, 
if  not  detected  and  corrected,  could  result  in 
loss  of  control  of  the  airplane,  accomplish  the 
following: 

(a)  Within  the  next  200  hours  time-in- 
service  mS)  after  the  efiiective  date  of  this 
AD.  unless  already  accomplished 
(compliance  with  AD  78-26-02).  and 
thereafter  as  indicated  below,  inspect  the 
fuselage  side  frames  for  cracks  at  FS  218.125 
and  FS  219.525.  as  applicable  (see  chart 
below)  in  accordance  with  the 
ACCXDMPUSHMENT  INSTRUCTIONS 
section  of  de  Havilland  Service  Bulletin  (SB) 
No.  6/371,  dated  )une  2.  1978.  Utilize  the 
following  chart  to  determine  which  fuselage 
stations  are  affected: 


Modi- 

ficatiun 

Fuselage  stations 

SeriaiNos. 

6/1553 

affected  (botti 

mcor- 

sides) 

poratad 

1  t»vough395 

No 

218.125  and 
219.525. 

1  through  395 

Yes  

219.525  only. 

396ttvough 

N/A 

219.525  only. 

411. 

Nata  3:  Modification  8/1553  incorporates 
fiiselage  side  frames  of  improved  stress 
corrosion  resistant  material  at  FS  218.125. 

(1)  If  any  crack  is  found  during  any 
inspection  required  by  this  AD.  prior  to 
fiirther  flight,  accomplish  one  of  the 
following: 

(i)  Repair  the  cracks  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS: 
REPAIR:  section  of  de  Havilland  SB  No.  6/ 
371.  dated  June  2. 1978.  Reinspect  thereafter 
at  intervals  not  to  exceed  600  hnius  TIS  until 
the  modification  specified  in  paragraph  (b)  of 
this  AD  is  incorporated;  or 


(ii)  Replace  the  cracked  fuselage  side  frame 
in  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS:  REPLACEMENT:  section  of 
de  Havilland  SB  No.  6/371,  dated  June  2. 
1978.  Reinspect  any  fuselage  side  fr'ame  not 
replaced  at  intervals  not  to  exceed  600  hours 
TIS  until  the  modification  specified  in 
paragraph  (b)  of  this  AD  is  incorporated. 

(2)  If  no  cracks  are  found,  reinspect 
thereafter  at  intervals  not  to  exceed  600  hours 
TIS  until  the  modification  specified  in 
paragraph  (b)  of  this  AD  is  incorporated, 
provided  no  cracks  are  found  during  an 
inspection.  If  cracks  are  found,  prior  to 
further  (light,  repair  or  replace  and  reinspect 
as  specified  in  paragraph  (a)(1)  of  this  AD. 

(b)  Within  the  next  4,800  TIS  after  the 
effective  date  of  this  AD.  incorporate 
Modification  Nos.  6/1461  and  6/1462  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS:  REPLACEMENT:  secUon  of 
de  Havilland  SB  No.  6/371.  dated  June  2, 
1978.  This  consists  of  replacing  all  fuselage 
side  frames  required  as  specifieid  in  the 
following  chart: 


Modi- 

ficatkxi 

Fuselage  stations 

SeriaiNos. 

»1553 

affected  (both 

incor- 

sides) 

porated 

1  through  395 

No 

218.125  and 
219.525. 

1  through  395 

Yes  

219.525  only. 

396  through 

N/A 

219.525  only. 

411. 

(c)  Incorporating  Modification  Nos.  6/1461 
and  6/1462  as  specified  in  paragraph  (b)  of 
this  AD  is  considered  terminating  action  for 
the  inspection  requirement  of  this  AD.  The 
modifications  may  be  incorporated  at  any 
time  prior  to  the  next  4,800  hours  TIS  after 
the  effective  date  of  this  AD,  at  which  time 
they  must  be  incorfwrated. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections 

21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  New  York  Aircraft  Certification 
Office  (AGO),  FAA,  10  Fifth  Street.  3rd  Floor. 
Valley  Stream,  New  York  11581.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Iiupector.  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  Aircraft  ACO.  Alternative  methods 
of  compliance  approved  in  accordance  with 
AD  78-26-02  are  not  considered  approved  as 
alternative  methods  of  compliance  with  this 
AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  dociunent  referred 
to  herein  upon  request  to  de  Havilland,  Inc. 
123  Garratt  Boulevard.  Oownsview.  Ontario 


M3K  1Y5  Canada;  or  may  examine  this 
dociunent  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

(g)  This  amendment  supersedes  AD  78-26- 
02,  Amendment  39-3370. 

Issued  in  Kansas  City.  Missouri,  on  March 
24,  1997. 

Henry  Armatrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Sennce. 
[FR  Doc.  97-7967  Filed  3-28-97;  8:45  am) 
eaUNO  CODE  4«10-13-U 


14  CFR  Part  39 
[Dockat  No.  93-ANE-08] 
RIN2120-AA64 

Airworthiness  Directives;  Teiedyne 
Continental  Motors  10-360,  TSIO-360, 
LTSIO-360,  iO-520.  and  TSIO-620 
Series,  and  Rolls-Royce  pic  iO-360 
and  TSiO-360  Series  Reciprocating 
Engines 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  certain  Teiedyne 
ConUnental  Motors  (TCM)  IO-360. 
TSIO-360.  LTSIO-360.  IO-520.  and 
TSIO-520  series  reciprtx:ating  engines. 
Airworthiness  directive  87-23-08 
currently  requires  ultrasonic  inspection 
for  subsurface  fatigue  cracks  in 
crankshafts  installed  in  TCM  IO-520 
and  TSIO-520  series  engines  and 
replacement  of  the  crankshaft  if  a  crack 
is  found.  The  proposed  AD  would  have 
superseded  AD  87-23-08  by  expanding 
the  applicability  of  the  AD  to  include 
IO-360,  TSIO-360  and  LTSIO-360 
series  engines,  requiring  the  removal  of 
all  crankshafts  manufactured  using  the 
airmelt  process  on  all  of  the  affected 
engine  models  and  replacement  with 
crankshafts  manufactured  using  the 
vacuum  arc  remelt  (VAR)  process.  That 
proposal  was  prompted  by  reports  of 
crankshaft  failures  due  to  subisurface 
fatigue  cracking  on  engines  that  had 
been  inspected  in  accordance  with  the 
current  AD.  This  action  revises  the 
proposed  rule  by  superseding  AD  87- 
23-08,  making  the  new  AD  applicable  to 
TCM  IO-360,  TSIO-360,  LTSIO-360, 
IO-520,  UO-520,  TSIO-520.  LTSIO- 
520  and  Rolls-Royce,  pic  IO-360  and 
TSIO-360  series  engines,  incorporating 
new  ultrasonic  inspection  criteria  in  the 
AD  and  revising  the  economic  impact 
analysis.  The  proposed  action  would 
still  require  removal  of  crankshafts 


manufactured  using  the  airmelt  process 
and  replacement  with  crankshafts 
manu&ctured  using  the  VAR  process. 
The  actions  specified  by  this  proposed 
AD  are  intended  to  prevent  crankshaft 
failure  and  subsequent  engine  failure. 
DATES:  Comments  must  be  received  by 
April  30, 1997. 

AOOflESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-08,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  "9- 
ad-engineprop@dot.faa.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Teiedyne  Continental  Motors,  P.O.  Box 
90,  Mobile,  AL  36601;  telephone  (334) 
438-3411.  This  information  may  be 
examined  at  the  FAA.  New  En^and 
Region.  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park.  Biulington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT:  )erry 
Robinette.  Aerospjace  Engineer.  Atlanta 
Aircraft  Certification  Office,  FAA.  Small 
Airplane  Directorate,  Campus  Building, 
1701  Columbia  Ave..  Suite  2-160, 
College  Paik,  GA  30337-2748; 
telephone  (404)  305-7371,  fax  (404) 
305-7348. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wall  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 


concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-08."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-ANB-08. 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Diacuaaion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Teiedyne  Continental  Motors  (TCM)  lO- 
360,  TSIO-360,  LTSIO-360,  IO-520  and 
TSIO-520  series  reciprocating  engines 
was  published  as  a  supplemental  notice 
of  proposed  rulemaking  (SNPRM)  in  the 
Federal  Regiater  on  August  24,  1995  (60 
FR  43995).  That  proposal  would  have 
superseded  AD  87-23-08,  Amendment 
39-5735  (52  FR  41937,  October  30, 
1987).  which  currently  requires 
ultrasonic  inspection  of  TCM  IO-520 
and  TSIO-520  series  engines  for  sub- 
surface fatigue  cracks  in  the  crankshaft 
and  replacement  of  the  crankshaft,  if  a 
crack  is  foimd.  The  proposed  AD  would 
have  retained  the  ultrasonic  inspection, 
but  would  have  required  the  removal  of 
crankshafts  manufactured  using  the 
airmelt  process  and  required 
replacement  with  crankshafts  that  were 
manufactured  using  the  vacuum  arc 
remelt  (VAR)  process.  The  proposed  AD 
would  have  also  expanded  the  affected 
population  of  engines  to  add  the  TCM 
IO-360.  TSIO-360  and  LTSIO-360 
series  engines  to  the  IO-520  and  TSIO- 
520  series  engines  afiiected  by  AD  87- 
23-08.  That  proposal  was  prompted  by 
reports  of  crankshaft  failiues  due  to 
subsiuface  fatigue  cracking  on  engines 
that  had  been  inspected  in  accordance 
with  AD  87-23-08.  That  condition,  if 
not  corrected,  could  result  in  crankshaft 
failure  and  subsequent  engine  failure. 

Since  the  issuance  of  that  SNPRM,  the 
Federal  Aviation  Administration  (FAA) 
has  determined  that  TCM  LIO-520  and 
LTSIO-520  and  Rolls-Royce,  pic  IO-360 
and  TSIO-360  series  engines  are  also 
affected  and  should  be  included  in  this 
proposal  as  they  are  identical  in  design 
and  manufacturing  process.  The  number 
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of  engines  to  be  added  is  small, 
estimated  to  be  500  worldwide.  In 
addition,  TCM  has  revised  and 
improved  the  ultrasonic  test  procedure 
and  the  proposed  AD  should  reference 
this  new  procedure.  The  FAA  received 
numerous  unfavorable  comments 


centering  on  the  FAA's  data  and  the 
economic  impact  of  the  proposed  AD  on 
small  entities.  Additional  data  was 
presented  in  the  SNPRM  and  will  not  be 
repeated  here.  Since  the  issuance  of  the 
SNPRM,  there  have  been  additional 
crankshaft  bilures  due  to  subsurface 


fatigue  cracking.  The  following  table 
presents  crankshaft  failure  data 
available  to  date  for  each  of  the  last 
eleven  years,  showing  the  number  of 
ainnelt  failures  versus  the  nimiber  of 
VAR  failures  (airmeltA^AR): 


Year: 


1986 
1967 
1968 
1989 
1990 
1991 
1992 
1993 
1994 
1995 
U 


Total 


Airmett 


Engine 

model 

360 


Engine 

model 

520 


Total 


7 
8 
2 
9 
12 
5 
5 
6 
2 
2 
2 


VAR 


Engine 

model 

360 


51 


60 


Engine 

model 

520 


Total 


2 

1 
0 
0 
0 

1 
0 
0 
0 
0 
0 


In  addition,  the  exchange  price  of  the 
VAR  crankshaft  has  increased  since  the 
regulatory  process  was  initiated.  The 
current  price  range  is  $2,143  to  $2,599. 

The  number  of  crankshafts  affected, 
even  with  the  Rolls-Royce  pic 
crankshafts  added,  has  decreased, 
primarily  because  TCM  has  been 
replacing  airmelt  crankshafts  with  VAR 
crankshafts  in  rebuilt  engines  for  some 
time.  The  FAA  estimates  that  10,100 
engines  are  installed  on  aircraft  of  U.S. 
registry  and  would  need  to  have  the 
crankshaft  replaced,  that  it  would  take 
approximately  1  work  hour  per  engine 
to  determine  the  type  of  crankshaft 
installed  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $2,599  and 
shipping  will  cost  approximately  $100. 
Based  on  these  figures,  the  cost  impact 
of  replacing  crankshafts  on  U.S. 
operators  is  estimated  to  be  $27,865,900 
over  a  10-year  period  or  $2,786,590 
annually. 

The  FAA  further  estimates  that  59.300 
engines  with  VAR  crankshafts  installed 
would  require  ultrasonic  inspections 
and  the  estimated  cost  of  performing  an 
ultrasonic  inspection  is  $200.  The  FAA 
estimates  that  approximately  10%,  or 
5.930  engines,  would  need  to  be 
overhauled  annually,  so  the  estimated 
total  cost  impact  for  ultrasonic 
inspections  is  $1,186,000  annually. 

Therefore,  the  FAA  estimates  the  total 
cost  impact  of  the  AD  to  be  $27,865,900 
over  a  10-year  period,  plus  an  additional 
$1,186,000  annually  for  the  repetitive 
ultrasonic  inspMiCtions. 


Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "signiftcant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  andProcedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [AMENDED] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Teledyne  Continental  Motors  and  Rolls- 
Royce,  pic:  Docket  No.  93-ANE-08. 
Applicability:  Teledyne  Continental 
Motors  (TCM)  IO-360.  LTSIO-360.  TSIO 
360,  IO-520.  UO-520,  LTSIO-520  and 
TSIC)-520  series  engines  built  on  or  prior  to 
December  31.  1980;  rebuilt  TCM  IO-360, 
LTSIO-360.  TSIO-360.  IO-520,  UO-520. 
LTSIO-520  and  TSlO-520  series  engines 
with  serial  numbers  lower  than  those  listed 
in  TCM  Critical  Service  BuUeUn  (SB)  No. 
CSB96-8.  dated  )une  25.  1996;  TCM  factory 
overhauled  IO-360.  LTSIO-360,  TSIO-360. 
IO-520.  UO-520.  LTSIO-520  and  TSIO-520 
series  engines  with  serial  number  of  901203H 
and  lower,  and  Rolls-Royce,  pic  IO-360  and 
TSIO-360  series  engines  with  any  serial 
number.  These  engines  are  installed  on  but 
not  limited  to  the  following  aircraft: 
Raytheon  (formerly  Beech)  models  95-C55, 
95-C55A.  D55.  D55A.  E55,  E55A,  58.  58A, 
58P.  58PA.  58TC,  58TX:A,S35.  V35,  V35A 
V35B,  E33A.  E33C  35-C33A.  36.  A36.  F33A. 


F33C  and  A36TC;  Bellanca  model  17-30 A; 
Cessna  models  172XP,  A185,  IM,  A188.  206, 
T206,  207,  T207,  210,  T210,  P210,  310R, 
T310P,  T310Q,  TilOR,  320D,  320E,  320F, 
336.  337,  T337.  P337,  340,  401,  402,  414  and 
T41B/C;  Colemill  conversion  of  Commander 
500A;  Goodyear  Airship  Blimp  22;  Maule 
model  M-4;  Mooney  model  M20-K;  Navion 
model  H;  Pierre  Robin  HR  100;  The  New 
Piper  Aircraft,  Inc.  (formerly  Piper  Aircraft 
Company)  models  PA28-201T,  PA28R-201T, 
PA28RT-201T,  PA34-200T  and  PA34-220T; 
Prinair  Dehavilland  Heron;  Reims  models 
FR172,  F337  and  FT337;  and  Swift  Museum 
Foundation.  Inc.  models  GC-IA  and  GC-lB 
equipped  with  the  IO-360  engine. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  appUcability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  wnginwt  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  liy  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  crankshaft  failure  and 
subsequent  engine  failure,  accomplish  the 
following: 

(a)  At  the  next  engine  overhaul,  or 
whenever  the  crankshaft  is  next  removed 
firom  the  engine,  after  the  effective  date  of 
this  AD,  whichever  occurs  first,  determine  if 
the  crankshaft  was  manufactured  using  the 
airmelt  or  vacuum  arc  remelt  (VAR)  process 
in  accordance  with  the  identification 
procedure  described  in  TCM  Critical  SB  No. 
CSB96-8,  dated  )une  25,  1996.  If  the 
crankshaft  was  manufactured  using  the 
airmelt  process  or  if  the  manufacturing 
process  is  luiknown.  remove  the  crankshaft 
from  service  and  replace  with  a  serviceable 
crankshaft  manufactured  using  the  VAR 
process. 

(b)  For  all  TCM  IO-360,  LTSIO-360,  TSIO- 
360,  IO-520.  UO-520,  LTSIO-520  and 
TSIO-520  and  Rolls-Royce,  pic  IO-360  and 
TSIO-360  engine  models  that  have  VAR 
crankshafts  installed,  regardless  of  serial 
number,  at  the  next  and  every  subsequent 
crankshaft  removal  firom  the  engine  case  or 
installation  of  a  replacement  crankshaft,  prior 
to  crankshaft  installation  in  the  engine, 
conduct  an  ultrasonic  inspection  of  the 
crankshaft  in  accordance  with  the  procedures 
specified  in  TCM  Mandatory  SB  No.  MSB96- 
10,  dated  August  15, 1996.  and,  if  necessary, 
replace  with  a  serviceable  part. 

Nala  Z:  Accomplishment  of  the  ultrasonic 
inspection  required  by  this  AD  does  not 
fulfill  any  requirements  for  magnaflux  or  any 
other  inspections  specified  in  TCM  or  Rolls- 
Royt».  pic  overhaul  manuals. 

(c)  The  ultrasonic  inspection  of  the 
crankshaft  must  be  performed  by  a  non- 


destructive test  (NDT)  ultrasonic  (UT)  Level 
n  inspector  who  is  qualified  under  the 
guidelines  established  by  the  American 
Society  of  Nondestructive  Testing  or  MIL- 
STD-410  or  FAA-approved  equivalent,  or 
must  be  trained  by  TCM  personnel  or  their 
designated  representative  on  how  to 
accomplish  and  conduct  this  inspection 
procedure.  The  person  approving  the  engine 
for  return  to  service  is  required  to  verify  that 
the  UT  inspection  was  accomplished  in 
accordance  with  the  requirements  of  this 
parayaph. 

(d)  An  alternative  method  of  complianoe  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certificati(Mi  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspects,  who  may  add 
comments  and  then  send  it  to  the  Minagnr, 
Atlanta  Aircraft  Certification  Office. 

Nate  S:  Infennation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Atlanta 
Aircraft  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulatioiu  (14  CFR 
21.197  aikd  21.199)  to  op>erate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
March  12, 1997. 


Acting  Manager,  Engine  and  Propelier 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-7978  Filed  3-28-97;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  425 

nequ— t  for  Comiwente  Conceminq 
Rul*  Regardtng  Um  of  MgaHv*  OpHon 
Plans  by  Saltora  in  Commafca 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

summary:  The  Federal  Trade 
Commission  ("Commission")  requests 
public  comments  about  the  overall  costs 
and  benefits  and  the  continuing  need  for 
its  Trade  Regulation  Rule  regarding  the 
Use  of  Negative  Option  Plans  by  Sellers 
in  Commerce  ("the  N^ative  Option 
Rule"  or  "the  Rule"),  as  part  of  the 
Commission's  systematic  review  of  all 
current  Commission  regulations  and 
guides. 

DATES:  Written  comments  will  be 
accepted  until  June  2, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  Street 
and  Pennsylvania  Ave.,  N.W., 
Washington.  D.C.  20580.  Comments 
should  be  identified  as  "Negative 


Option  Rule,  16  CFR  Part  425— 

Comment" 

FOR  FURTHER  WTOWIATION  CONTACT: 

Edwin  Rodriguez,  Attorney,  Federal 

Trade  Commission.  Washington,  D.C 

20580,  telephone  number  (202)  326- 

3147. 

SUPPLBKNTARY  MFORMATKM: 

L  Background 

A.  Negative  Option  Rule 

The  Commission  promulgated  die 
Negative  Option  Rule  on  F^ruary  15, 
1973,  38  FR  4896  (1973),  under  section 
5  of  the  Federal  Trade  Commission  Act 
("FTC  Act").  15  U.S.C.  45.1  Tlie  Rule 
became  effective  on  June  7, 1974.  In 
promulgating  the  Rule  following  a 
rulemaking  proceeding,  the  Commission 
made  the  following  findings: 

(1)  marketers  of  prenotification 
negative  option  plans  had  failed  to 
disclose  adequately  the  provisions  of 
such  plans  to  the  detriment  of  their 
subscribers.  Id.  at  4899; 

(2)  subscribers  had  encounters 
difficulties  in  substantiating  that  they 
were  not  given  adequate  time  to  respond 
to  the  negative  option  notice  supplied 
by  the  merchandiser,  Id.  at  4900; 

(3)  mariceters  of  prenotification 
negative  option  plans  had  delivered 
unordered  or  substituted  merchandise 
in  the  place  of  merchandise  specifically 
ordered  by  subscribers,  without  their' 
subscribers'  prior  consent.  Id.; 

(4)  marketers  of  prenotification 
negative  option  plans  had  biled  to 
honor  proper  cancellation  notices  from 
contract -complete  subscribers  ^  and 
continued  to  send  them  merchandise, 
Id.  at  4901; 

(5)  subscribers  had  been  dunned  or 
billed  for  unordered  merchandise,  and 
sellers  had  failed  to  provide  meaningful 
service  to  a  large  number  of  their 
subscribers  in  connection  with 
complaints  involving  operations, 
particularly  in  regard  to  billing 
problems.  Id.;  and 

(6)  marketers  of  prenotification 
negative  option  plans  had  operated  their 
entire  systems  in  such  a  manner  as  to 
place  the  burden  for  correcting  "errors" 
on  their  subscribers.  Id.  at  4902. 

Based  on  these  findings,  the 
Commission  determined  that  it  was  in 
the  public  interest  to  prescribe 


<  Section  5  of  the  FTC  Act  declares  unfair 
methods  of  competition  and  unfair  or  deceptive  acts 
or  practices  to  be  unlawful. 

'Negative  option  plans  often  require  subacribers 
to  purchase  a  minimum  quantity  of  merchandise, 
after  which  they  may  cancel  their  subscriptions. 
The  Rule  refers  to  a  subscriber  who  has  purchased 
the  minimum  quantity  of  merchandise  required  by 
the  terms  of  the  plan  as  a  "contract-complete 
subscriber." 
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regulations  for  the  operation  of 
prenotification  negative  option  plans.^ 
The  Rule  defines  covered  "negative 
option  plans"  as  contractual 
arrangements  under  which  a  seller  and 
a  subscriber  enter  into  an  agreement 
whereby  the  seller  periodically  sends 
the  subscriber  an  announcement  in 
advance  (the  "prenotification")  that 
identifies  merchandise  it  proposes  to 
send  to  the  subscriber,  and  thereafter 
bills  the  subscriber  for  the  merchandise 
unless  the  subscriber  instructs  the  seller 
by  a  date  or  within  a  time  specified  in 
the  announcement  not  to  send  the 
merchandise  (the  "negative  option").* 
In  summary,  the  Negative  Option  Rule 
requires  a  seller  using  a  prenotification 
"negative  option  plan"  to: 

(1)  disclose  specific  material 
information  about  the  plan  "clearly  and 
conspicuously"  in  promotional 
materials; 

(2)  send  the  subscriber  an 
announcement  (which  identifies  the 
merchandise  selection  to  be  sent)  in 
advance  of  shipping  merchandise  and 
give  the  subscriber  a  specific  amount  of 
time  to  notify  the  seller  that  the 
subscriber  does  not  want  the  selection 
(otherwise,  the  seller  may  send  the 
merchandise  and  bill  the  subscriber  for 
it): 

(3)  notify  subscribers  that  they  may 
return  merchandise  with  return  postage 
guaranteed  and  receive  credit  under 
certain  circumstances; 

(4)  give  credit  to  subscribers  and 
guarantee  postage  adequate  to  return 
merchandise  under  cerfkin 
ciraimstances; 

(5)  ship  introductory  and  bonus 
merchandise  within  four  weeks  of 
receipt  of  an  order; 

(6)  terminate  promptly  the 
subscription  of  a  contract-complete 
subscriber  upon  written  request;  and 

*Tho  Rule  applie*  only  to  pnoodficatioa 
negative  optioa  pUiu.  i  e  .  those  in  which  markatan 
•end  a  notice  of  (election  to  subscriben  prior  to 
thipmeot  of  merchandiM  and  ship  and  bill  the 
■ubacriber  foe  the  merchandiae  if  the  Mibacriber 
«Joe»  not  return  a  rejectioo  notice  within  a 
prescnbed  time.  The  Rule  does  not  apply  to 
negative  option  marketing  arrangemeaU  under 
which  marketers  optionally  tender  merchaodiae  to 
■ubscribers  without  previcitialy  sending  a 
prenotification  announcement.  The  Commissioa 
determined  that  the  latter  arrangements  that  were 
uaed  at  the  time  the  Commission  promulgated  the 
Rule  (which  were  known  as  continuity  plans, 
subscription  shipments,  library  standing  order 
arrangements,  or  annual  and  sanes  arrangements) 
were  so  different  from  the  prenotification  negative 
option  plans  (such  as  book  and  record  chibs)  that 
separate  treatment  by  the  Commissioa  would  be 
wall  anted  if  and  whan  consumer  complaints 
iustified  Coaimissioa  attentioD.  Id.  at  4900. 

*  The  Commission  cooatdarad  and  reiected 
aeaertioDs  that  it  should  b«i  praoolificatioa 
negative  option  plans  as  being  inherently  unUr.  Id. 
•14902-04. 


(7)  ship  substitute  merchandise  only 
with  the  express  consent  of  the 
subscriber. 

In  1986,  the  Commission  conducted  a 
review  of  the  Negative  Option  Rule 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  to  determine 
the  impact  of  the  Rule  on  small  entities. 
In  a  Federal  Register  notice  published 
on  November  21,  1986,  51  FR  42087,  the 
Commission  announced  the  results  of 
that  review,  concluding  that  "there  is  a 
continued  need  for  the  Rule;  there  is  no 
reason  to  believe  that  the  Rule  has  had 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities; 
and  the  rule  should  not  be  changed." 

B.  Treatment  of  Unordered  Merchandise 

In  commenting  on  the  Negative 
Option  Rule;  interested  parties  should 
be  aware  of  certain  other  legal 
requirements  that  apply  to  any  marketer 
who  ships  and  attempts  to  collect  for 
imordered  merchandise.  Specifically,  it 
is  unlawful  to  send  any  merchandise  by 
any  means  without  the  express  prior 
request  of  the  recipient  (unless  the 
merchandise  is  clearly  identified  as  a 
gift,  free  sample,  or  the  like,  or  is  mailed 
by  a  charitable  organization  soliciting 
contributions);  or,  to  try  to  obtain 
payment  for  or  the  return  of  the 
unordered  merchandise.  Merchandise 
sent  without  the  customer's  prior 
express  agreement  may  be  treated  as 
unordered  merchandise  pursuant  to 
section  3009  of  the  Postal 
Reorganization  Act  of  1970,  39  U.S.C. 
3009,  and  section  5  of  the  FTC  Act' 
Customers  who  receive  unordered 
merchandise  are  legally  entitled  to  treat 
the  merchandise  as  a  gift.  The  law 
concerning  imordered  merchandise  is 
not  being  reviewed  in  this  proceeding. 
An  understanding  of  how  that  law 
works  in  tandem  with  the  Negative 
Option  Rule,  however,  is  usefiil. 

n.  Regulatory  Reriew  Program 

The  Commission  has  determined  to 
review  all  current  Commission  rules 
and  guides  periodically.  These  reviews 
seek  information  about  the  costs  and 


>  Ihider  section  3009(a)  of  the  Postal 
Reorganization  Act,  mailing  of  unordered 
merchandise  constitutes  a  violation  of  section  5  of 
the  FTC  Act.  In  a  public  notice  it  published  on 
September  11.  1970.  the  Commission  formally 
recogniied  section  3009  as  the  proper  interpretation 
of  section  5.  35  FR  14328  (1970)  In  order  to  clarify 
the  1970  notice  and  avoid  misunderstanding 
concerning  the  Commission's  enforcement  policy, 
the  Commission  published  an  additional  notice  on 
January  31.  1978.  stating  that  the  standard  under 
•action  5  of  the  FTC  Act  was  not  limited  to 
unordered  merchandise  sent  by  U.S.  mail.  The 
Commission  explained  that  it  might,  for  example, 
prosecute  as  a  violation  of  section  5  a  nonmail 
shipment  of  merchandise  that  doea  not  meet  the 
standards  of  39  U.S.C  3009,  43  FR  4113  (197S). 


benefits  of  the  Commission's  rules  and 
guides  and  their  regulatory  and 
economic  impact.  The  information 
obtained  assists  the  Commission  in 
identifying  rules  and  guides  that 
warrant  modification  or  recision. 
Therefore,  the  Commission  solicits 
comments  on,  among  other  things,  the 
economic  impact  of  and  the  continuing 
need  for  the  Negative  Option  Rule; 
possible  conflict  between  the  Rule  and 
state,  local,  or  other  federal  laws;  and 
the  effect  on  the  Rule  of  any 
technological,  economic,  or  other 
industry  changes. 

m.  Request  for  Comment 

The  Commission  solicits  written 
public  comments  on  the  following 
questions: 

(1)  Is  there  a  continuing  need  for  the 
Negative  Option  Rule? 

(a)  What  benefits  has  the  Rule 
provided  to  purchasers  of  the  products 
affected  by  the  Rule? 

(b)  Has  the  Rule  imposed  costs  on 
purchasers? 

(2)  What  changes,  if  any,  should  be 
made  to  the  Rule  to  increase  the  benefits 
of  the  Rule  to  purchasers? 

(a)  How  would  these  changes  affect 
the  costs  the  Rule  imposes  on  firms 
subject  to  its  requirranents?  How  would 
these  changes  afiiact  the  benefits  to 
purchasers? 

(3)  What  significant  burdens  or  costs, 
including  costs  of  compliance,  has  the 
Rule  imposed  on  firms  sul^ect  to  its 
requirements? 

(a)  Has  the  Rule  provided  benefits  to 
such  firms?  If  so.  what  benefits? 

(4)  What  changes,  if  any,  should  be 
made  to  the  Rule  to  reduce  the  burdens 
or  costs  imposed  on  firms  subject  to  its 
requirements? 

(a)  How  would  these  changes  affect 
the  benefits  provided  by  the  Rule? 

(5)  Does  the  Rule  overlap  or  conflict 
with  other  federal,  state,  or  local  laws  or 
regulations? 

(6)  Since  the  Rule  was  issued,  what 
effects,  if  any,  have  changes  in  relevant 
technology  or  economic  conditions  had 
on  the  Rule?  For  example,  do  sellers  use 
E-mail  or  the  Internet  to  promote  or  sell 
subscriptions  to  negative  option  plans? 
If  so,  in  what  maimer;  and  does  use  of 
this  new  technology  affect  consumers' 
rights  or  sellers'  responsibilities  under 
the  Rule? 

(7)  Are  there  any  abuses  CKcurring  in 
the  promotion,  sale,  or  operation  of 
negative  option  plans  that  are  not 
prohibited  or  regulated  by  the  Rule?  If 
so,  what  mechanisms  should  be 
explored  to  address  such  abuses  (e.g., 
consumer  education,  industry  self- 
regulation,  rule  amendment)? 


List  of  Sutifects  in  16  CFR  Part  425 

Trade  practices. 

Authority:  15  U.&C.  41-58. 

By  direction  of  the  Commission. 
Donalii  S.  Clark, 
Secretary. 

[FR  Doc.  97-«064  Filed  3-28-97;  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1258 
RIN  3095-AA71 

NARA  Reproduction  Fee  Schedule 

agency:  National  Archives  and  Records 

Administration  (NARA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  NARA  proposes  to  revise  its 
schedule  of  fees  for  reproduc:tion  of 
records  created  by  other  Federal 
agencies  and  transferred  to  the  custody 
of  the  Archivist  of  the  United  States; 
donated  historical  materials; 
Presidential  records  and  Presidential 
historical  materials  transferred  to  the 
custody  of  the  Archivist;  and  records 
filed  with  the  Office  of  the  Federal 
Register.  The  fees  are  being  changed  to 
reflect  current  costs  of  providing  the 
reproductions.  This  rule  will  affect 
members  of  the  public  and  Federal 
agencies  who  order  reproductions  from 
NARA. 

DATES:  Comments  must  be  received  by 
May  30,  1997. 

ADDRESSES:  Submit  comments  to  the 
Regulation  Comment  Desk  (NPOL), 
Room  4100,  National  Archives  at 
College  Park,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Comments  may  also  be  faxed  to  ^ 

(301)713-7270. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Nancy  Allard  on  (301)  713-7360. 
SUPP1.EMENTARY  INFORMATKM:  The  fees 
for  reproduction  of  records  promulgated 
in  36  CFR  Part  1258  are  set  in 
accordance  with  44  U.S.C.  2116(c), 
which  requires  that,  to  the  extent 
possible,  NARA  recover  the  actual  cost 
of  making  copies  of  records  and  other 
materials  transferred  to  the  custody  of 
the  Archivist  of  the  United  States.  In 
general,  NARA  has  chosen  to  recoup 
only  the  order  handling  labor,  the  direct 
materials  costs,  shipping,  and  the  labor 
direcUy  associated  with  making  the 
reproduction.  The  majority  of  these  fees 
were  last  revised  in  1991  on  the  basis  of 
a  cost  study  conducted  in  1989  and 
1990.  That  study  concentrated  on  a  few 
"typical"  organizations  in  the 


Washington,  EXZ,  area  and  applied  the 
resulting  fees  nationwide. 

Since  1991,  NARA  costs  have 
incuvased  because  of  higher  materials 
and  shipping  costs  and  mandatory  cost 
of  living  adjustments  to  staff  salaries. 
Changes  in  work  processes  from  the 
opening  of  the  new  Archives  11  facility, 
use  of  vendor  services  for  fulfillment  of 
textual  and  non-textual  orders  in  the 
Washington,  DC,  area,  and  a  need  to 
better  reflect  reproduction  processes  at 
our  field  Itxiations  required  a 
comprehensive  review  of  the 
reproduction  process.  In  1995,  NARA 
contracted  with  a  nationally  recognized 
accounting  firm  to  conduct  a  new  fee 
schedule  study.  The  activity-based 
costing  (ABC)  method  was  used  for  the 
study,  which  surveyed  all  NARA 
organizations  involved  in  the 
reproduction  order  process. 

Based  on  recommendations  in  the 
study,  we  propose  to  modify  the  way 
that  NARA  cfauarges  for  certain  types  of 
reproductions.  For  electrostatic  copies 
of  paper  documents  made  by  NARA 
staff  in  the  Washington,  DC.  area  and 
original  camera  microfilming,  we 
propose  to  use  "blended"  pricing,  i.e.,  a 
price  per  block  of  copies,  rather  than  per 
unit  fees.  This  pricing  structure  is 
intended  to  reduce  the  amount  of  time 
spent  by  archival  staff  estimating  the 
number  of  pages  to  be  copied  when 
preparing  quotes  for  researchers  and  to 
reduce  the  amount  of  time  spent  by  the 
Trust  Fund  staff  in  processing  refunds 
for  overestimated  copy  counts  and  in 
pursuing  debt  collection  for 
underestimated  copy  coimts.  We  also 
propose  to  sell  copies  of  accessioned 
microfilm  by  the  roll,  rather  than  by  the 
foot  as  we  currently  do,  to  eliminate  the 
need  to  measure  the  film  before 
preparing  quotes  and  to  make  the 
pricing  structure  parallel  to  the 
microfilm  publications  program. 

We  propose  to  raise  the  minimum  fee 
for  mail  orders  from  $6  to  $10  to  better 
cover  the  costs  that  are  directiy 
associated  with  handling  an  order  of 
any  size,  including  order  tracking, 
payment  processing,  and  shipping.  We 
are  deleting  published  fees  for  products 
and  services  for  which  there  has  been 
littie  demand  in  the  past  several  years, 
including  technical  service  fees, 
although  fees  will  be  computed  upon 
request  as  stated  in  paragraph 
§1258.12(i). 

We  are  retaining  the  current  fees  for 
self-service  paper-to-paper  (10  cents  per 
copy)  and  microfilm-to-paper  copies  (25 
cents  per  copy),  which  represent 
approximately  42  percent  of  our 
reproduction  volume.  While  the  new 
fees  for  electrostatic  copying  done  by 
NARA  staff  are  significantiy  higher  than 


the  current  fee,  comparisons  of  NARA's 
fees  to  the  prices  charged  by  quick-copy 
shops  would  be  misleading.  Due  to  the 
fragile  condition  of  our  paper  records 
and  the  need  to  preserve  them  for  future 
use,  NARA  must  forego  the  use  of 
certain  automating  features  available  for 
today's  copiers.  We  have  compared  our 
fees  with  those  charged  by  similar 
organizations:  the  Library  of  Congress, 
the  Georgia  State  Archives,  and  the 
University  of  Maryland  Interlibrary 
Loan  Program. 

In  general,  our  prices  fall  into  the 
same  range  as  these  organizations.  Using 
a  mail  order  for  30  paper-to-paper 
copies  as  an  example,  this  would  be  the 
cost  to  the  customer  at  each 
organization: 

$15  at  NARA  ($10  for  the  first  block 
of  20  copies;  $5  for  each  additional 
block  of  20  copies); 

$15.50  at  the  Library  of  Congress  ($10 
for  the  first  25  copies;  50c  for  each 
additional  copy;  $3  for  each  citation  or 
item  handled); 

$15  or  $25  at  the  Georgia  State 
Archives  (25c  per  copy  with  minimum 
mail  order  amounts  determined  by 
residency  of  the  customer);  and 

$14.50  at  the  University  of  Maryland 
Interlibrary  Loan  Program  ($12.50  for 
the  first  20  copies;  20c  for  each 
additional  copy). 

We  have  removed  §§  1258.2(c)(10) 
and  1258.11  relating  to  fees  for 
reproduction  of  accessioned  records  in 
response  to  Freedom  of  Information  Act 
(FOIA)  requests  as  unnecessary.  The 
fees  in  §  1258.11  have  always  been 
identical  to  the  fees  in  §  1258.12  since 
NARA  has  long  held  the  position  that 
the  fee  provisions  of  the  FOIA  do  not 
apply  to  archival  records,  rather  that  our 
specific  fee  statute  (44  U.S.C.  2116(c)) 
serves  as  an  alternative  statute  for  fee 
issues. 

Finally,  we  propose  to  make  this  fee 
schedule  effective  )uly  1, 1997,  es  we 
indicate  in  proposed  §  1258.16. 

This  proposed  rule  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866  of  September  30. 
1993,  and  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget.  As 
required  by  the  Regulatory  Flexibility 
Act,  it  is  hereby  certified  that  this  rule 
vdll  not  have  a  significant  impact  on 
small  entities. 

List  of  Subjects  in  36  CFR  1258 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  proposes  to  amend 
chapter  XII  of  tide  36,  Code  of  Federal 
Regulations,  as  follows: 


(Ml 
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PART  1258— FEES 

1.  The  authority  citation  for  part  1258 
continues  to  read  as  follows: 

AalhBritj:  44  U.S.C  2116(c). 

2.  Section  1258.2  is  amended  by 
rarising  paragraphs  (c)(l)and  (c)(3) 
through  (cX5),  adding  paragraph 
(cKfiKv),  and  removing  paragraph  (cXlO) 
to  read  as  follows: 

f12HLa    OppllcibWl>. 

•  •        •         ■         • 

(c)  •  *  • 

(1)  National  Archives  Trust  Fimd 
Board  publications,  including  microfilm 
publications.  Prices  are  available  from 
the  Product  Sales  Section  (NWPS),  700 
Pennsylvania  Ave.,  tiW.,  Room  G-9, 
Washington.  DC  20408. 

•  •        •        •        • 

(3)  Motion  picture,  sound  recording, 
and  video  holdings  of  the  National 
Archives  and  Presidential  libraries. 
Information  on  the  availability  of  and 
prices  for  reproduction  of  these 
materials  are  available  from  the  Motion 
Pictiue,  Sound,  and  Video  Branch 
(NWDNM),  8601  Adelphi  Rd.,  Room 
3340.  College  Park.  MD  20740-«O01,  or 
from  the  Presidential  library  which  has 
such  materials  (see  §  1253.3  of  this 
chapter  for  addresses). 

(4)  Electronic  records.  Information  on 
the  availability  of  and  prices  for 
duplication  are  available  from  the 
Center  for  Electronic  Records  (NWRE), 
8601  Adelphi  Rd..  Room  5320.  College 
Park,  MD  20740-6001.  or  bom  the 
Presidential  library  which  has  such 
materials  (see  §  1253.3  of  this  chapter 
for  addresses). 

(5)  Still  photography,  including  aerial 
film,  and  oversize  maps  and  drawings. 
Information  on  the  availability  and 
prices  of  reproductions  of  records  held 
in  the  Still  Pictures  Branch  (NWDNS) 
and  the  Cartographic  and  Architectural 
Branch  (NWDNC).  both  located  at  the 
National  Archives  at  College  Park 
facility.  8601  Adelphi  Rd..  College  Park. 
MD  20740-6001.  and  in  the  Presidential 
libraries  and  regional  records  services 
facility  (see  §§  1253.3  and  1253.7  of  this 
chapter  for  addresses)  should  be 
obtained  from  the  unit  which  has  the 
original  records. 

(6)*  •  * 

(v)  Land  entry  records  (order  form 
NATF  84)— SIO. 

•  •        *        •        • 

3.  The  introductory  text  of  §  1258.4(f) 
is  revised  to  read: 

f12S&4    ExdiMtons. 

•  •        •        •        • 

(f)  For  records  center  records  only: 


4.  Section  1258.10  is  amended  by 
revising  paragraph  (a)  to  read: 


7.  Section  1258.16  is  revised  to  read: 


f12S&10 

(a)  There  is  a  minifnnfn  fee  of  $10  per 
order  for  reproductions  which  are  sent 
by  mail  to  the  customer. 


f12S&11 

5.  Section  1258.11  is  removed. 

6.  Section  1258.12  is  amended  by 
revising  paragraphs  (a)  through  (f). 
removing  paragraph  (g),  and 
redesignating  paragraphs  (h)  and  (i)  as 
paragraphs  (g)  and  (h).  respectively,  to 
read: 

f12S8.12    FeaachMliil*. 

(a)  Certification:  $10. 

(b)  Electrostatic  copying:  (1)  Paper-to- 
paper  copies  (up  to  and  including  11  in. 
by  17  in.)  made  by  the  customer  on  a 
NARA  self-service  copier.  $0.10  per 
copy. 

(2)  Paper-to-paper  copies  (up  to  and 
including  11  in.  by  17  in.)  made  by 
NARA  staff: 

(i)  At  a  Presidential  library;  at  a 
regional  records  services  facility;  and. 
when  ordered  on  a  same-day  "cash  and 
carry"  basis,  at  a  Washington,  DC,  area 
focility:  $0.50  per  copy. 

(ii)  All  other  orders  placed  at  a 
Washington,  DC,  area  facility:  $10  for 
the  first  1-20  copies;  $5  for  each 
additional  block  of  up  to  10  copies. 

(3)  Oversized  electrostatic  copies  (per 
linear  foot):  $2.50. 

(4)  Electrostatic  copies  (22  in.  by  34 
in.):  $2.50. 

(5)  Microfilm  or  microfiche  to  paper 
copies  made  by  the  customer  on  a 
NARA  self-service  copier:  $0.25. 

(6)  Microfilm  or  microfiche  to  paper 
copies  made  by  NARA  staff:  $1.75. 

(c)  Microfilm.  (1)  Original  negative 
microfilm  (paper-to-microfilm):  $10  for 
the  first  1-15  images;  $14  for  each 
additional  block  of  up  to  20  pages. 

(2)  Direct  duplicate  copy  of 
accessioned  microfilm:  $34.00  per  roll. 

(3)  Positive  copy  of  accessioned 
microfilm:  $34.00  per  roll. 

(d)  Diazo  microfiche  duplication  (per 
fiche):S2A0. 

(e)  Self-service  video  copying  in  the 
Motion  Picture.  Sound  and  Video 
Research  Room:  (1)  Initial  90-min  use  of 
video  copying  station  with  120-minute 
videocassette:  $20. 

(2)  Additional  90-minute  use  of  video 
copjring  station  with  no  videocassette: 
$14. 

(3)  Blank  120-minute  VHS 
videocassette:  $6. 

(f)  Self-service  Polaroid  prints:  $9  per 
print 


§1258.16    Effwtiwei 

The  fees  in  §  1258.12  are  effiactive  on 
July  1.  1997. 

Dated:  March  24, 1997. 
JahB  W.  CarliB. 
Archivist  of  the  United  States. 
[PR  Doc.  97-789*  Filed  3-28-97;  8:45  ami 
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DEPAfnUENT  OF  ENEIIOY 

48  CFR  Parts  915, 927, 962,  and  970 
MN  1991-AB33 

Revisions  to  Rights  In  Data 
Regulations 

AQENCY:  Department  of  Energy. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Energy 
(E)OE)  proposes  to  amend  its 
Acquisition  Regulation  to  effect  changes 
to  its  rights  in  technical  data  regulations 
to  reflect  a  greater  reliance  upon  the 
rights  in  technical  data  coverage  in  the 
Federal  Acquisition  Regulation  and  the 
requirements  relating  to  technology 
transfer  activities  at  certain  DOE 
laboratories. 

DATES:  Written  comments  must  be 
submitted  no  later  than  May  30.  1997. 
AOORESSES:  Comments  (three  copies) 
should  be  addressed  to:  Robert  M. 
Webb,  U.S.  Department  of  Energy. 
OfBce  of  Procurement  and  Assistance 
Management.  Office  of  Policy,  HR-51, 
Room  8H-023.  1000  Independence 
Avenue.  SW..  Washington,  D.C.  20585. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  M.  Webb.  U.S.  Department  of 
Energy.  Office  of  Procurement  and 
Assistance  Management,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  586- 
8264 

Judson  Hightower,  U.S.  Department  of 

Energy,  OfBce  of  Assistant  General 

Counsel  for  Technology  Transfer  and 

Intellectual  Property.  1000 

Independence  Avenue.  SW., 

Washington,  D.C.  20585,  (202)  586- 

2813. 
SUPPt^MENTARY  INFORMATION: 
L  Baclcground. 
n.  Discussion. 
QL  Public  Conunents. 

A  Consideration  and  Availability  of 
Comments. 

B.  Public  Hearing  Determination. 
IV.  Procedural  Requirements. 

A  Review  Under  Executive  order  12866. 

B.  Review  Under  Executive  order  12988. 

C  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  the  Paperwork  Reduction 
Act. 


E.  Review  Under  the  National 
Environmental  Policy  Act 

F.  Review  Under  Executive  Order  12612. 

I.  Background 

The  Department  has  in  place  policy, 
reflected  in  Acquisition  Letter  87-5, 
instructing  its  contracting  officers  to 
rely  substantially  on  the  rights  in 
technical  data  coverage  in  the  Federal 
Acquisition  Regulation  (FAR). 

Congress  enacted  the  National 
Competitiveness  Technology  Transfer 
Act  of  1989  (Pub.  L  101-189)  which 
had  the  effect  of  establishing  technology 
transfer  missions  for  certain  of  DOE's 
management  and  operating  contractors. 
Acquisition  Lettws  88-1  and  91-8  were 
isstied  on  this  subject,  and  on  December 
22.  1995  (60  FR  66510).  the  Department 
promulgated  technology  transfer 
regulations  to  implement  that  Act 

The  purpose  of  this  proposed  rule  is 
to  codify  the  pohdes  in  the  acquisition 
letters  and  provide  an  up>-to-date 
uniform  treatment  of  the  subject  of 
rights  in  technical  data,  including 
provision  for  technology  transfer. 

n.  Diacuasion 

a.  General 

This  proposed  rule  proposes  to  delete 
the  existing  coverage  of  rights  in 
technical  data,  including  regulations, 
soUcitation  provisions,  and  contract 
clauses  ourentiy  in  the  Department  of 
Energy  Acquisition  Regulation  (DEAR). 
The  proposed  coverage  would  rely 
substantially  on  the  rights  in  technical 
data  regulations,  provisions,  and  clauses 
in  the  Federal  Acquisition  Regxilation 
(FAR),  except  where  additional  coverage 
would  be  necessary  to  fulfill  DOE's 
statutory  duties  to  disseminate  data 
produced  in  its  resear(±,  development 
and  demonstration  programs.  Also,  the 
coverage  in  Subpart  970.27  of  the  DEAR 
is  proposed  to  be  rewritten  to  reflect  the 
considerations  relating  to  and  use  of 
proposed  versions  of  the  two  alternate 
rights  in  technical  data  clauses  intended 
for  IXDE's  management  and  operating 
contracts. 

b.  Section-by-Section  Analysis 

The  proposed  rule  would  amend 
subpart  915.4  of  the  DEAR  by  revising 
subsection  915.413-2  to  provide  for  the 
use  of  non-Federal  persoimel  in  the 
evaluation  of  competitive  proposals. 
That  subsection,  would  implement  the 
provisions  of  subsection  15.413-2  of  the 
FAR.  In  addition,  that  subsection  would 
supplement  the  FAR  coverage  at  37.204, 
which  implements  sec.  6002  of  Pub.  L. 
103-355,  the  Federal  Acquisition 
Streamlining  Act  of  1994.  to  provide 
DOE's  process  for  determining  that 
neither  sufficient  DOE  personnel  nor 


personnel  from  other  Federal  agencies 
are  available  to  evaluate  proposals, 
leading  to  the  use  of  non-Federal 
personnel  for  that  purpose.  The 
coverage  would  include  a  standard 
agreement  to  be  executed  by  the  non- 
Federal  evaluator,  stating  his  or  her 
responsibilities  in  the  treatment  of 
proposal  data.  The  current  source  of 
regulatory  coverage  on  this  subject. 
Subpart  927.70,  would  be  deleted.  That 
same  subpart  also  contains  provisions 
dealing  with  the  Government's  rights  in 
proposal  data  and  holding  proposal  data 
in  confidence.  The  proposed  rule  would 
rely  on  the  FAR  coverage  on  these 
subjects. 

Subsection  915.608(d)  would  be 
added  to  provide  a  reference  to  the 
DEAR  provision  proposed  to  deal  with 
the  use  of  non-Federal  evaluatore. 
Subsection  927.303(b)  is  proposed  to  be 
amended  to  include  reference  to  DOE's 
patent  waiver  regulations  now 
promulgated  at  10  CFR  Part  784.  hi  this 
latter  regard,  section  927.370  has  been 
deleted  because  it  is  duplicative  of  those 
patent  waiver  regulations.  Portions  of 
sections  927.401  through  927.403  have 
been  proposed  for  deletion.  A  new 
section  927.404  has  been  proposed  to  be 
added.  It  would  supplement  the  FAR 
coverage  at  27.404  by  adding  a 
paragraph  (k)  on  the  subcontract 
flowdown  obUgations  under  the  rights 
in  technical  data  clause  at  FAR  52.227- 
14,  adding  paragraph  (1)  to  obtain,  in 
appropriate  situations,  the  right  for  DC^ 
to  require  the  contractor  to  license 
proprietary  data  relating  to  the  subject 
of  an  individual  contract  to  DOE  or 
others  and  adding  (m)  dealing  with  a 
modification  of  the  FAR  clause  in 
contracts  where  access  to  DOE  restricted 
data  is  contemplated. 

The  proposed  rule  would  add  a 
section  927.408  to  make  clear  that,  as  a 
result  of  DOE's  statutes  that  require 
dissemination,  this  Department  may  not 
apply  the  provisions  of  FAR  27.408  to 
cosponsored  or  cost  shared  contracts. 
The  proposed  rule  would  also  add  a 
section  927.409  to  supplement  the  FAR 
with  regard  to  the  requirement  of 
contracting  officers  to  include  the  FAR 
rights  in  technical  data  clause  at 
52.227-14.  In  the  Department  of  Energy. 
Alternates  I  and  V  will  always  be  used. 
The  proposed  rule  would  substitute 
definitions  for  use  by  DC^  that  simpUfy 
and  shorten  the  FAR  definitions.  The 
only  change  to  the  definitions  worthy  of 
note  is  that  computer  data  bases  would 
be  considered  technical  data  and  not 
computer  software.  This  reflects  more 
acctirately  the  nature  of  computer  data 
bases.  They  are.  in  fact,  a  form  of 
technical  data.  The  accurate  depiction 
of  computer  data  bases  becomes 


increasingly  important  as  a  result  of 
DOE's.  the  Government's,  and  our 
society's  increasing  reUance  on 
computers  and  computer  software.  This 
change  has  a  beneficial  result  in  that  it 
would  create  an  enhanced  opportunity 
to  prepare  data  bases  in  common 
languages,  not  computer  program 
dependent.  As  a  result  more  data  bases 
created  imder  DOE  contracts  may 
receive  wider  dissemination  than  when 
data  bases  are  considered  computer 
software.  We  have  also  proposed  a 
minor  change  to  the  definition  of 
unlimited  rights,  also  taking  into 
account  our  increasing  dependence  on 
computer  networks,  stating  expressly, 
what  is  implicit,  that  unlimited  rights 
include  the  right  to  disseminate  data  by 
electronic  means. 

The  Additional  Data  Requirements 
clause  at  FAR  52.227-16  would  be 
required  for  use  in  all  contracts  for 
research,  development,  and 
demonstration  except  those  with 
univereities  or  colleges  for  basic  or 
applied  research  of  $500,000  or  less. 

The  various  existing  provisions  and 
clauses  from  952.227  would  be  deleted 
from  the  DEAR  with  the  intention  that 
DOE's  Contracting  Officers  use  the 
provisions  and  clauses  on  the  same 
subject  that  appear  in  FAR  Subpart 
52.227. 

The  proposed  rule  would  insert  into 
the  DEAR  Alternate  VI,  dealing  with 
contractor  licensing  and  Alternate  VII, 
dealing  with  contractor  access  to  DOE 
restricted  data.  Those  alternates  would 
be  used  in  conjimction  with  the  FAR 
Rights  in  Technical  Data  clause  at 
52.227-14. 

The  solicitation  provision  at 
Subsectifn  952.227-64  would  be 
amended  to  make  references  consistent 
with  the  DEAR. 

hi  DEAR  part  970  sections  970.2705 
and  970.2706  would  be  revised  to 
describe  the  use  of  and  the  general 
content  of  the  two  rights  in  technical 
data  clauses  that  would  be  used 
alternatively  in  DOE  management  and 
operating  contracts. 

The  proposed  rule  would  add  a  new 
section  970.2707  to  instruct  the 
appropriate  use  of  the  management  and 
operating  contract  rights  in  technical 
data  clauses. 

Finally,  the  proposed  rule  would  add 
a  rights  in  technirail  data  clause, 
970.5204-XX,  for  DOE  management  and 
operating  contracts  that  do  not  have  a 
technology  transfer  mission  and 
another.  970.5204- YY.  for  those 
management  and  operating  contracts 
that  do  have  a  technology  transfer 
mission. 
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m.  Public  Comments 

.  A.  Consideration  and  Availability  of 
Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views,  or 
arguments  with  respect  to  the  proposed 
Department  of  Energy  Acquisition 
Regulation  amendments  set  forth  in  this 
notice.  Three  copies  of  written 
comments  should  be  submitted  to  the 
address  indicated  in  the  ADDRESS 
section  of  this  notice.  All  written 
comments  received  by  the  date 
indicated  in  the  DATES  section  of  this 
notice  and  all  other  relevant  information 
in  the  record  will  be  carefully  assessed 
and  fully  considered  prior  to 
publication  of  the  final  rule.  All 
comments  received  will  be  available  for 
public  inspection  in  the  EXDE  Reading 
Room.  Room  IE- 190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585,  between 
the  hours  of  9  am  and  4  pm,  Monday 
through  Friday,  except  Federal  holidays. 
Any  information  considered  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  only. 
DOE  reserves  the  right  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  our 
determination  (See  10  CFR  Part 
1004.11). 

B.  Public  Hearing  Determination 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have 
substantial  impact  on  the  nation's 
economy  or  a  large  number  of 
individuals  or  businesses.  Therefore, 
pursuant  to  Public  Law  95-91,  the  DOE 
Organization  Act,  and  the 
Administrative  Procedure  Act  (B  U.S.C. 
553),  the  Department  does  not  plan  to 
hold  a  public  bearing  on  this  proposed 
rule.  However,  should  a  sufficient 
number  of  people  request  a  public 
hearing,  the  Department  will  reconsider 
its  determination. 

IV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  &cecutive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4, 
1993).  Accordingly,  this  action  was  not 
subject  to  review  under  that  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  (OMB). 

B.  Review  Under  Executive  Order  12988 
With  resp>ect  to  the  review  of  existing 

regulations  and  the  promulgation  of 


new  regulations,  section  3(a)  of    ' 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7,  1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  proposed 
regulations  meet  the  relevant  standards 
of  Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Public  Law  96-354,  that  requires 
preparation  of  an  initial  regulatory 
fiexibility  analysis  for  any  rule  that  is 
likely  to  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  contracts  to  which  this 
rulemaking  would  apply  are  agreements 
that  contemplate  the  creation  of 
technical  data.  Normally,  such 
contracts,  and  any  resulting 
subcontracts,  would  be  cost 
reimbursement  type  contracts.  Thus, 
there  would  not  be  an  adverse  economic 
impact  on  contractors  or  subcontractors. 
Accordingly,  DOE  certifies  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 


D.  Review  Under  the  Paperwork 
Reduction  Act 

No  additional  information  or 
recordkeeping  requirements  are 
proposed  to  be  imposed  by  this 
rulemaking.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.y 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  proposed  rule  falls  into  a  class  of 
actions  which  would  not  individually  or 
cumulatively  have  significant  impact  on 
the  human  environment,  as  determined 
by  DOE'S  regulations  (10  CFR  Part  1021, 
Subpart  D)  implementing  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  use.  4321  et  seq.). 
Specifically,  this  proposed  rule  is 
categorically  excluded  from  NEPA 
review  because  the  proposed 
amendments  to  the  DEAR  would  be 
stricUy  procedural  (categorical 
exclusion  A6).  Therefore,  this  proposed 
rule  does  not  require  an  environmental 
impact  statement  or  environmental 
assessment  pursuant  to  NEPA. 

F.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  (52  FR  41685, 
October  30,  1987),  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  If  there  are 
sufficient  substantial  direct  effects,  then 
the  Executive  Order  requires  the 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  proposed  rule,  when 
finalized,  would  merely  reflect  current 
practice  relating  to  rights  in  technical 
data.  States  which  contract  with  IX)E 
will  be  subject  to  this  rule.  However, 
DOE  has  determined  that  this  rule  will 
not  have  a  substantial  direct  effect  on 
the  institutional  interests  or  traditional 
functions  of  the  States. 

List  of  Subjects  in  48  CFR  Parts  915, 
927,  952.  and  970 

Government  Procurement. 

Issued  in  Washington,  D.C.  on  March  18, 
1997. 

Richard  H.  HopC 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble,  Chapter  9  of  Title  48  of  the 


Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

PAFTT  915— CONTRACTING  BY 
NEGOTIATION 

1.  The  authority  citation  for  Part  915 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7254;  40  U.S.C 
486(c). 

2.  Subsection  915.413-2  is  revised  to 
read  as  follows: 

91S.413-2    Evaluation  of  Propoaaia.  (DOE 
covafage  paragraptia  (a)  and  (I)) 

(e)  In  order  to  maintain  the  integrity 
of  the  procurement  process  and  to 
assure  that  the  propriety  of  proposals 
will  be  respected,  die  notice  at  FAR 
15.413-2(e)  for  soUcited  proposals  and 
FAR  15.509(d)  for  imsolicited  proposals 
shall  be  affixed  to  a  cover  sheet  attached 
to  each  proposal  upon  receipt  by  DOE. 
Use  of  the  notice  neither  alters  any 
obligation  of  the  Government,  nor 
diminishes  any  rights  in  the 
Government  to  use  or  disclose  data  or 
information. 

(f)(1)  Normally,  evaluations  of 
proposals  shall  be  performed  only  by 
employees  of  the  Ctepartment  of  Energy. 
As  used  in  this  section,  "proposals" 
includes  the  offers  in  response  to 
requests  for  proposals,  sealed  bids, 
program  opportunity  announcements, 
program  research  and  development 
announcements,  or  any  other  method  of 
soUdtation  where  the  review  of 
proposals  or  bids  is  to  be  performed  by 
other  than  peer  review.  In  certain  cases, 
in  order  to  gain  necessary  expertise, 
employees  of  other  agencies  may  be 
used  in  instances  in  which  they  will  be 
available  and  committed  diuing  the 
period  of  evaluation.  Evaluators  or 
advisors  who  are  not  Federal 
employees,  including  employees  of  DOE 
management  and  operating  contractors 
may  be  used  where  necessary.  Where 
such  non-Federal  employees  are  used  as 
evaluators,  they  may  only  participate  as 
members  of  technical  evaluation 
committees.  They  may  not  serve  as 
members  of  the  Source  Evaluation 
Board  or  equivalent  board  or  committee. 

(2)(i)  Piusuant  to  section  6002  of 
Public  Law  103-355,  a  determination  is 
required  for  every  competitive 
procurement  as  to  whether  sufficient 
DOE  personnel  with  the  necessary 
training  and  capabiUties  are  available  to 
evaluate  the  proposals  that  will  be 
received.  This  determination,  discussed 
at  FAR  37.204,  shall  be  made  in  the 
memorandum  appointing  the  technical 
evaluation  committee  by  the  Source 
Selection  Official,  in  the  case  of  Source 
Evaluation  Board  procurements,  6r  by 


the  Contracting  Officer  in  all  other 
procurements. 

(ii)  Where  it  is  determined  such 
qualified  personnel  are  not  available 
within  DOE  but  are  avEulable  from  other 
Federal  agencies,  a  determination  to  that 
effect  shall  be  made  by  the  same 
officials  in  the  same  memorandimi. 
Should  such  qualified  personnel  not  be 
available,  a  determination  to  use  non- 
Federal  evaluators  or  advisors  must  be 
made  in  accordance  with  paragraph 
(f)(3)  of  this  subsection. 

(3)  The  decision  to  employ  non- 
Federal  evalxiators  or  advisors, 
including  employees  of  DOE 
management  and  operating  contractors, 
in  Source  Evaluation  Board 
procurements  must  be  made  by  the 
Source  Selection  Official  with  the 
concurrence  of  the  Head  of  the 
Contracting  Activity.  In  all  other 
procurements,  the  decision  shall  be 
made  by  the  senior  program  official  or 
designee  with  the  concurrence  of  the 
Head  of  the  Contracting  Activity.  In  a 
case  where  miiltiple  solicitations  are 
part  of  a  single  program  and  would  call 
for  the  same  resources  for  evduation,  a 
class  determination  to  use  non-Federal 
evaluators  may  be  made  by  the  DOE 
Proauement  Executive. 

(4)  Where  such  non-Federal 
evaluators  or  advisors  are  to  be  used,  the 
soUcitation  shall  contain  a  provision 
informing  prospective  offerors  that  non- 
Federal  personnel  may  be  used  in  the 
evaluation  of  proposals. 

(5)  The  nondisclosure  agreement  as  it 
appears  in  paragraph  (f)(6)  of  this 
subsection  shall  be  signed  before  DOE 
furnishes  a  copy  of  the  proposal  to  non- 
Federal  evaluators  or  advisors,  and  care 
should  be  taken  that  the  required 
handling  notice  described  in  paragraph 
(e)  of  this  subsection  is  affixed  to  a 
cover  sheet  attached  to  the  proposal 
before  it  is  disclosed  to  the  participant. 
In  all  instances,  such  persons  will  be 
required  to  comply  with  nondisclosiue 
of  information  requirements  and 
reqiiirements  involving  Procurement 
hitegrity,  see  FAR  3.104;  with 
requirements  to  prevent  the  potential  for 
personal  conflicts  of  interest;  or,  where 

a  non-Federal  evaluator  or  advisor  are 
acquired  under  a  contract  with  an  entity 
other  than  the  individual,  with 
requirements  to  prevent  the  potential  for 
organizational  conflicts  of  interest. 

(6)  Non-Federal  evaluators  or  advisors 
shall  be  required  to  sign  the  following 
agreement  prior  to  having  access  to  any 
proposal: 

Nondisckwure  Agmmant 

Whenever  DOE  furnishes  a  proposal  for 
evaluation,  I,  the  recipient,  agree  to  use  the 
infoimation  contained  in  the  proposal  only 


for  DOE  evaluation  purposes  and  to  treat  the 
information  obtained  in  confidence.  This 
requirement  for  confidential  treatment  does 
not  apply  to  information  obtained  from  any 
source,  including  the  proposer,  without 
restriction.  Any  notice  or  restriction  placed 
on  the  proposal  by  either  DOE  or  the 
originator  of  the  proposal  shall  be 
conspicuously  affixed  to  any  reproduction  or 
abstract  thereof  and  its  provisions  strictly 
cc«nplied  with.  Upon  completion  of  the 
evaluation,  it  is  agreed  all  copies  of  the 
proposal  and  abstracts,  if  any,  shall  be 
returned  to  the  DOE  ofSce  which  initially    - 
furnished  the  proposal  for  evaluation.  Unless 
authorized  by  the  contracting  officer,  I  agree 
that  I  shall  not  contact  the  originator  of  the 
proposal  conc3eming  any  aspect  of  its 
elements. 

Recipient: 

Date:  , 

(End  of  Agreement) 

3.  Subpart  915.6,  Source  Selection,  is 
added  to  read  as  follows: 

Subpart  915.6— Source  Selection 

9^SM»    Propoaal  avahjaUon.  POE 
oovafaga-parBgraph  (d)) 

(d)  Personnel  from  DOE,  other 
Government  agencies,  consultants,  and 
contractors,  including  those  who 
manage  or  operate  Government-owned 
facilities,  may  be  used  in  the  evaluation 
process  as  advisors  when  their  services 
are  necessary  and  available.  When 
personnel  outside  the  Government, 
including  those  of  contractors  who 
operate  or  manage  Government-owned 
facilities,  are  to  be  used  as  advisors  or 
as  evaluates,  approval  and 
nondisclosure  procedures  as  required  by 
48  CFR  (PEAR)  915.413-2  shall  be 
followed  and  a  notice  of  the  use  of  non- 
Federal  evaluators  shall  be  included  in 
the  solicitation.  In  all  instances,  such 
personnel  will  be  required  to  comply 
with  DOE  conflict  of  interest  and 
nondisclosure  requirements. 

PART  927— PATENTS,  DATA,  AND 
COPYRIGHTS 

4.  The  authority  citation  for  Part  927 
continues  to  read  as  foUows: 

Authority:  Sec.  644  of  the  Department  of 
Energy  Organization  Act,  Pub.  L  95-91  (42 
U.S.C  7254);  Sec.  148  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (42  U.S.C  2168); 
Federal  Nonnuclear  Elnergy  Research  and 
Development  Act  of  1974.  Sac.  9.  (42  U.S.C 
5908);  Atomic  Energy  Act  of  1954,  as 
amended.  Sec.  152.  (42  U.S.C  2182): 
Department  of  Energy  National  Security  and 
Military  Applications  of  Nuclear  Energy 
Authorization  Act  of  1987.  as  amended,  Sec. 
3131(a),  (42  U.S.C  7261a.) 

927.300  [Amandad] 

5.  Section  927.300(bj  is  amended  by 
replacing  the  phrase  "41  CFR  9-9.109" 
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as  it  appears  in  the  second  sentence 
with  "10  CFR  part  784." 

927 JOS    [Amawdad] 

6.  Section  927.303(b)  is  amended  by 
inserting  the  phrase  ",  pursuant  to  10 
CFR  part  784,"  after  "advance  waiver" 
in  the  first  sentence  and  after 
"identified  invention"  in  the  second 
sentence. 

•27.370    [nemoit^d  and  raaarwd] 

7.  Remove  and  reserve  section 
927.370. 


•27.401 

8.  Section  927.401  is  removed. 

927.402-1    [Amendad] 

9.  In  section  927.402-1,  paragraphs  (c) 
through  (g)  are  removed,  and  paragraph 
(h)  is  redesignated  as  paragraph  (c). 

927.402-3    [Ramowad] 

10.  Section  927.402-3  is  removed. 

,    11.  Section  927.404  is  added  to  read 
as  follows: 

927.404    RigMs  in  Tadmical  Data  In 
Subcontrecta.  (DOE  covfiga    p^agriplia 
(g).  (k).  (n.  and  (m)) 

(g)(4)  Contractors  are  required  by 
paragraph  (d)(3)  of  the  clause  at  FAR 
52.227-14,  as  modified  pursuant  to  48 
Q^  927.409(a)(1)  to  acquire  permission 
from  DOE  to  assert  copyright  in  any 
computer  software  first  produced  in  the 
performance  of  the  contract.  This 
requirement  reflects  DOE's  established 
software  distribution  program, 
recognized  at  FAR  27.404(g)(2),  and  the 
Department's  statutory  dissemination 
obligations.  When  a  contractor  requests 
permission  to  assert  copyright  in 
accordance  with  paragraph  (d)(3)  of  the 
Rights  in  Data-General  clause  as 
prescribed  for  use  at  48  CFR 
927.409(a)(1),  patent  counsel  shall 
predicate  its  decision  on  the  policy  and 
procedures  reflected  in  paragraph  (e)  of 
the  clause  at  48  CFR  970.5204-YY 
Rights  in  Data-Technology  Transfer. 

(k)  Suhcontrarts.  (l)(i)  It  is  the 
responsibility  of  prime  contractors  and 
higher  tier  subcontractors,  in  meeting 
their  obligations  with  respect  to  contract 
data,  to  obtain  from  their  subcontractor 
the  rights  in,  access  to,  and  delivery  of 
such  data  on  behalf  of  the  Government. 
Accordingly,  subject  to  the  policy  set 
forth  in  this  section,  and  subject  to  the 
approval  of  the  contracting  officer, 
where  required,  selection  of  appropriate 
technical  data  provisions  for 
subcontracts  is  the  responsibility  of  the 
prime  contractors  or  higher-tier 
subcontractors.  In  many  but  not  all 
instances,  use  of  the  Rights  in  Technical 
Data  clause  of  FAR  52.227-14  in  a 
subcontract  will  provide  for  sufficient 


Government  rights  in  and  access  to 
technical  data.  The  inspection  rights 
afforded  in  Alternate  V  of  that  clause 
normally  should  be  obtained  only  in 
first-tier  subcontracts  having  as  a 
purpose  the  conduct  of  research, 
development,  or  demonstration  work  or 
the  furnishing  of  supplies  for  which 
there  are  substantial  technical  data 
requirements  as  reflected  in  the  prime 
contract. 

(ii)  If  a  subcontractor  refuses  to  accept 
technical  data  provisions  affording 
rights  in  and  access  to  technical  data  on 
behalf  of  the  Government,  the  contractor 
shall  so  inform  the  Contracting  Officer 
in  writing  and  not  proceed  with  the 
award  of  the  subcontract  without 
written  authorization  of  the  Contracting 
Officer. 

(iii)  In  prime  contracts  (or  higher-tier 
subcontracts)  which  contain  the 
Additional  Technical  Data 
Requirements  clause  at  FAR  52.227-16, 
it  is  the  further  responsibility  of  the 
contractor  (or  higher-tier  subcontractor) 
to  determine  whether  inclusion  of  such 
clause  in  a  subcontract  is  required  to 
satisfy  technical  data  requirements  of 
the  prime  contract  (or  higher-tier 
subcontract). 

(2)  As  is  the  case  for  DOE  in  its 
determination  of  technical  data 
requirements,  the  Additional  Technical 
Data  Requirements  clause  at  FAR 
52.227-16  should  not  be  used  at  any 
subcontracting  tier  where  the  technical 
data  requirements  are  fully  known. 
Normally  the  clause  will  be  used  only 
in  subcontracts  having  as  a  purpose  the 
conduct  of  research,  development,  or 
demonstration  work.  Prime  contractors 
and  higher-tier  subcontractors  shall  not 
use  their  power  to  award  subcontracts 
as  economic  leverage  to  inequitably 
acquire  rights  in  the  subcontractor's 
confidential  data  developed  at  private 
expense  for  their  private  use,  and  they 
shall  not  acquire  rights  to  confidential 
data  developed  at  private  expense  on 
behalf  of  the  Government  for  standard 
commercial  items  unless  required  by  the 
prime  contract. 

(1)  Contractor  licensing.  In  many 
contracting  situations  the  achievement 
of  DOE's  objectives  would  be  frustrated 
if  the  Government,  at  the  time  of 
contracting,  did  not  obtain  on  behalf  of 
responsible  third  parties  and  itself 
limited  license  rights  in  and  to 
confidential  data  developed  at  private 
expense  necessary  to  the  practice  of 
subject  inventions  or  data  first  produced 
or  delivered  in  the  performance  of  the 
contract.  Where  the  purpose  of  the 
contract  is  research,  development,  or 
demonstration,  contracting  officers 
should  consult  with  program  officials 
and  patent  counsel  to  consider  whether 


such  rights  should  be  acquired.  No  such 
rights  should  be  obtained  from  a  small 
business  or  non-profit  organization, 
unless  similar  rights  in  background 
inventions  of  the  small  business  or  non- 
profit organization  have  been 
authorized.  In  all  cases  when  the 
contractor  has  agreed  to  include  a 
provision  assuring  commercial 
availability  of  background  patents, 
consideration  should  be  given  to 
securing  for  the  Government  and 
responsible  third  parties  at  reasonable 
royalties  and  under  appropriate 
restrictions,  co-extensive  license  rights 
for  data  which  are  proprietary  data. 
When  such  a  license  right  is  deemed 
necessary,  the  Rights  in  Data-General 
clause  at  FAR  52.227-14  should  be 
supplemented  by  the  addition  of 
Alternate  VI  as  provided  at  48  CFR 
952.227-14.  Alternate  VI  will  normally 
be  sufficient  to  cover  proprietary 
contract  data  for  items  and  processes 
that  were  used  in  the  contract  and  are 
necessary  in  order  to  insure  widespread 
commercial  use  or  practical  utilization 
of  a  subject  of  the  contract.  The 
expression  "subject  of  the  contract"  is 
intended  to  limit  the  licensing  required 
in  Alternate  VI  to  the  fields  of 
technology  specifically  contemplated  in 
the  contract  effort  and  may  be  replaced 
by  a  more  specific  statement  of  the 
fields  of  technology  intended  to  be 
covered  in  the  manner  described  in  the 
patent  clause  at  48  CFR  952.227-13 
pertaining  to  "Background  Patents." 
Where,  however,  proprietary  contract 
data  cover  the  main  purpose  or  basic 
technology  of  the  research, 
development,  or  demonstration  effort  of 
the  contract,  rather  than 
subcomponents,  products,  or  processes 
which  are  ancillary  to  the  contract 
effort,  the  limitations  set  forth  in 
paragraphs  (j)(l)  through  (j)(4)  of 
Alternate  VI  of  48  CFR  952.227-14 
should  be  modified  or  deleted. 
Paragraph  (j)  of  48  CFR  952.227-14 
further  provides  that  technical  data  may 
be  specified  in  the  contract  as  being 
excluded  from  or  not  subject  to  the 
licensing  requirements  thereof.  This 
exclusion  can  be  implemented  by 
limiting  the  applicability  of  the 
provisions  of  paragraph  (j)  of  48  CFR 
952.227-14  to  only  those  classes  or 
categories  of  proprietary  data 
determined  as  being  essential  for 
licensing.  Although  contractor  licensing 
may  be  required  under  paragraph  (j)  of 
FAR  52.227-14.  the  final  resoluUon  of 
questions  regarding  the  scope  of  such 
licenses  the  terms  thereof,  including 
provisions  for  confidentiality,  and 
reasonable  royalties,  is  then  left  to  the 
negotiation  of  the  parties. 


(m)  Access  to  restricted  data.  In 
contracts  involving  access  to  certain 
categories  of  DOE-owned  Category  C-24 
restricted  data,  as  set  forth  in  10  CFR 
part  725,  DOE  has  reserved  the  right  to 
receive  reasonable  compensation  for  the 
use  of  its  inventions  and  discoveries, 
including  its  related  data  and 
technology.  Accordingly,  in  contracts 
where  access  to  such  restricted  data  is 
to  be  provided  to  contractors.  Alternate 
Vn  shall  be  incorporated  into  the 
appropriate  rights  in  technical  data 
clause  of  the  contract  in  accordance 
with  the  instructions  at  48  CFR 
952.227-14.  In  addition,  in  any  other 
types  of  contracting  situations  in  which 
the  contractor  may  be  given  access  to 
restricted  data,  appropriate  limitations 
on  the  use  of  such  data  must  be 
specified. 

12.  Subsection  927.404-70  is  added  to 
read  as  follows: 

927.404-70    Statutory  Programs. 

Occasionally  Congress  enacts 
legislation  that  authorizes  or  requires 
the  Department  to  protect  bom  public 
disclosure  specific  data  first  produced 
in  the  performance  of  the  contract. 
Examples  of  such  programs  are  "the 
Metals  Initiative"  and  section  3001(d)  of 
the  Energy  Policy  Act.  In  such  cases 
DOE  Patent  Counsel  is  responsible  for 
providing  the  appropriate  contractual 
provisions  for  protecting  the  data  in 
accordance  with  the  statute.  Generally, 
such  clauses  will  be  based  upon  the 
Rights  in  Data-General  clause  prescribed 
for  use  at  48  CFR  927.409(a)  with 
appropriate  modifications  to  define  and 
protect  the  "protected  data"  in 
accordance  with  the  applicable  statute. 
When  contracts  under  such  statutes  are 
to  be  awarded,  contracting  officers  must 
acquire  from  patent  counsel  the 
appropriate  contractual  provisions. 
Additionally,  the  Contracting  Officer 
must  consult  with  DOE  program 
personnel  and  patent  counsel  to  identify 
data  first  produced  in  the  performance 
of  the  contract  that  will  be  recognized 
by  the  parties  as  protected  data  and 
what  protected  data  will  be  made 
available  to  the  public  notwithstanding 
the  statutory  audiority  to  withhold  the 
data  from  public  dissemination. 

13.  Section  927.408  is  added  to  read 
as  follows: 

927.408    Cosponaorad  raaaarch  and 


Because  of  the  Department  of  Energy's 
statutory  duties  to  disseminate  data  first 
produced  under  its  contracts  for 
research,  development,  and 
demonstration,  the  provisions  of  FAR 
27.408  do  not  apply  to  cosponsored  or 
cost  shared  contracts. 


14.  Section  927.409  is  added  to  read 
as  follows: 

927.409    SolicitatkMi  provisions  and 
contract  clauses.  (DOEcovorage — 
paragraphs  (a),  (h),  (s),  and  (t)). 

(a)(1)  The  contracting  officer  shall 
insert  the  clause  at  FAR  52.227-14. 
Rights  in  Data-General,  substituting  the 
following  paragraph  (a)  and  including 
the  following  paragraph  (d)(3).  Alternate 
I,  and  Alternate  V  in  solicitations  and 
contracts  if  it  is  contemplated  that  data 
will  be  produced,  furnished,  or  acquired 
under  the  contract: 

(a)  Definitions. 

(1)  Computer  data  bases,  as  used  in  this 
clause,  means  a  collection  of  data  in  a  form 
capable  of,  and  for  the  purpose  of,  being 
stored  in,  processed,  and  operated  on  by  a 
computer.  The  term  does  not  include 
computer  software. 

(2)  Computer  software,  as  used  in  this 
clause,  means  (i)  computer  programs  which 
are  data  comprising  a  series  of  instructions, 
rules,  routines,  or  statements,  regardless  of 
the  media  in  which  recorded,  that  allow  or 
cause  a  computer  to  perform  a  specific 
of)eration  or  series  of  operations  and  (ii)  data 
comprising  source  code  listings,  design 
details,  algorithms,  processes,  flow  charts, 
formulae,  and  relateid  material  that  would 
enable  the  computer  program  to  be  produced, 
created,  or  compiled.  The  term  does  not 
include  computer  data  iMses. 

(3)  Data,  as  used  in  this  clause,  means 
recorded  information,  regardless  of  form  or 
the  media  on  which  it  may  be  recorded.  The 
term  includes  technical  data  and  computer 
software. 

(4)  Limited  rights  data,  as  used  in  this 
clause,  means  data,  other  than  computer 
software,  developed  at  private  expense  that 
embody  trade  secrets  or  are  commercial  or 
financial  and  confidential  or  privileged.  The 
Government's  rights  to  use,  duplicate,  or 
disclose  limited  rights  data  are  as  set  forth  in 
the  Limited  Rights  Notice  of  ptaragraph  (g)(2) 
if  included  in  this  clause. 

(5)  Restricted  computer  software,  as  used 
in  this  clause,  means  computer  software 
developed  at  private  ex{>ense  and  that  is  a 
trade  secret:  is  conunercial  or  financial  and 
is  confidential  or  privileged;  or  is  published 
copyrighted  computer  software,  including 
minor  modifications  of  any  such  computer 
software.  The  Government's  rights  to  use, 
duplicate,  or  disclose  Restrictwl  Computer 
Software  are  as  set  forth  in  the  Restricted 
Rights  Notice  of  subparagraph  (g)(3)  if 
included  in  this  clause. 

(6)  Technical  data,  as  used  in  this  clause, 
means  recorded  data,  regardless  of  form  or 
characteristic,  that  are  of  a  scientific  or 
technical  nature.  Technical  data  does  not 
include  computer  software,  but  does  include 

'manuals  and  instructional  materials  and 
technical  data  formatted  as  a  computer  data 
base.  Technical  data  does  not  include  data 
incidental  to  the  administration  of  this 
contract,  such  as  financial,  administrative. 
cost  and  pricing,  or  management  information. 

(7)  Unlimited  rights,  as  used  in  this  clause, 
means  the  rights  of  the  Government  to  use, 
disclose,  reproduce,  prepare  derivative 


works,  distribute  copies  to  the  public, 
including  by  electronic  means,  and  perform 
publicly  and  display  publicly,  in  any 
manner,  including  by  electronic  means,  and 
for  any  purpose  whatsoever,  and  to  have  or 
permit  others  to  do  so. 

(d)(3)  The  Contractor  agrees  not  to 
establish  claim  to  copyright  in  computer 
software  first  produosd  in  the  performance  of 
this  contract  without  prior  written 
permission  of  the  patent  counsel  assisting  the- 
contracting  activity.  When  such  permission 
is  granted,  the  patent  counsel  shall  specify 
appropriate  terms,  conditions,  and 
submission  requirements  to  assure 
utilization,  dissemination,  and 
commercialization  of  the  data.  The 
Contractor,  when  requested,  shall  promptly 
deliver  to  patent  counsel  a  duly  executed  and 
approved  instrument  fully  confirmatory  of  all 
ri^ts  to  which  the  Government  is  entitled. 

(2)  However,  rights  in  data  in  these 
specific  situations  will  be  treated  as 
described,  where  the  contract  is — 

(i)  For  the  production  of  special  works 
of  the  type  set  forth  in  FAR  27.405(a), 
but  the  clause  at  FAR  52.227-14,  Rights 
in  Data-General,  shall  be  included  in  the 
contract  and  made  applicable  to  data 
other  than  special  works,  as  appropriate 
(See  paragraph  (i)  of  FAR  27.409); 

(ii)  For  the  acquisition  of  existing  data 
works,  as  described  in  FAR  27.405(b) 
(See  paragraph  (j)  of  FAR  27.409); 

(iii)  To  be  performed  outside  the 
United  States,  its  possessions,  and 
Puerto  Rico,  in  which  case  agencies  may 
prescribe  different  clauses  (See 
paragraph  (n)  of  FAR  27.409); 

(iv)  For  architect-engineer  services  or 
construction  work,  in  which  case 
contracting  officers  shall  utilize  the 
clause  at  FAR  52.227-17.  Rights  in  Data- 
Special  Works; 

(v)  A  Small  Business  Innovation 
Research  contract  (See  paragraph  (I)  of 
FAR  27.409): 

(vi)  For  management  and  operating  of 
a  DOE  facility  or  the  production  of  data 
necessary  for  the  management  or 
operation  of  a  DOE  facUity  (See 
970.2705);  or 

(vii)  Awarded  pursuant  to  a  statute 
expressly  providing  authority  for  the 
protection  of  data  first  produced 
thereunder  from  disclosure  or 
dissemination.  (See  927.404-70). 

(h)  The  contracting  officer  shall  insert 
the  clause  at  FAR  52.227-16,  Additional 
Data  Requirements,  in  solicitations  and 
contracts  involving  experimental, 
developmental,  research,  or 
demonstration  work  (other  than  basic  or 
applied  research  to  be  performed  solely 
by  a  uuiviM'sily  ur  cullt^gt:  where  the 
contract  amoimt  will  be  $500,000  or 
less)  unless  all  the  requirements  for  data 
are  believed  to  be  known  at  the  time  of 
contracting  and  specified  in  the 
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contract.  See  FAR  27.406(b).  This  clause 
may  also  be  used  in  other  contracts 
when  considered  appropriate. 

***** 

(s)  Contracting  officers  shall 
incorporate  the  solicitation  provision  at 
FAR  52.227-23.  Rights  to  Proposal  Data 
(Technical),  in  all  requests  for 
proposals. 

(t)  Contracting  officers  shall  include 
the  solicitation  provision  at  952.227-84 
in  all  sohcitations  involving  research, 
development,  or  demonstration  work. 

Subpart  927.70   [Removed  and  Reeerved] 

15.  Subpart  927.70  (Sees.  927.7000 
through  927.7005)  is  removed  and 
reserved. 

PART  952— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

16.  The  authority  citation  for  Part  952 
continues  to  read  as  follows: 

Aotborily:  42  U.S.C  7254: 40  U.S.C 
4a6(c). 

1952.227-13    [AmMKtod] 

17.  Subsection  952.227-13  is 
amended  in  paragraph  (a)  of  the  clause 
by  inserting  the  sentence  "See  10  CFR 
part  784."  at  the  end  of  the  definition  of 
"DOE  patent  waiver  regulations"  and  in 
paragraph  (c)(l)(ii]  of  the  clause  by 
inserting  "(10  CFR  part  784)"  after  the 
phrase  "patent  waiver  regulations". 

18.  Suosection  952.227-14  of  part  952 
is  added  to  read  as  follows: 

962.227-14    Rights  in  data-general.  (DOE 
coverage  attentates  VI  and  VII) 

AJtoiiMte  VI  (XXX  1M7) 

As  prescribed  at  48  CFR  927.404(1)  insert 
Alternate  VI  to  require  the  contractor  to 
'  license  data  regarded  as  limited  rights  data  or 
restricted  computer  software  to  DOE  and 
third  parties  at  reasonable  royalties  upon 
request  by  the  Department  of  Energy. 

(i)  Contractor  Licensing.  Except  as  may  be 
otherwise  sftecified  in  this  contract  as  data 
not  subject  to  this  paragraph,  the  contractor 
agrees  that  upon  written  application  by  DOE. 
it  will  grant  to  the  Government  and 
responsible  third  parties,  for  purposes  of 
practicing  a  subject  of  this  contract,  a 
nonexclusive  license  in  any  limited  rights 
data  or  restricted  rights  software  on  terms 
and  conditions  reasonable  under  the 
circumstances  including  appropriate 
provisions  for  confidentiality;  provided, 
however,  the  contractor  shall  not  be  obliged 
to  license  any  such  data  if  the  contractor 
demonstrates  to  the  satis^tion  of  the 
Secretary  of  Energy  or  designee  that 

(1)  Such  data  are  not  essential  to  the 
manubcture  or  practice  of  hardware 
designed  or  fabricated,  or  processes 
developed,  under  this  contract; 

(2)  Such  data,  in  the  form  of  results 
obtained  by  their  use,  have  a  commercially 
competitive  alternate  available  or  readily 
introducible  from  one  or  more  other  sources; 


(3)  Such  data,  in  the  form  of  results 
obtained  by  their  use,  are  being  supplied  by 
the  contractor  or  its  licensees  in  siifficient 
quantity  and  at  reasonable  prices  to  satisfy 
market  needs,  or  the  contractor  or  its 
licensees  have  taken  effective  steps  or  within 
a  reasonable  time  are  expected  to  take 
effective  stepis  to  so  supply  such  data  in  the 
form  of  results  obtained  by  their  use:  or 

(4)  Such  data,  in  the  form  of  results 
obtained  by  their  use,  can  be  furnished  by 
another  firm  skilled  in  the  art  of 
manufacturing  items  or  performing  processes 
of  the  same  general  type  and  character 
necessary  to  achieve  the  contract  results. 

(End  of  Alternate) 
Ahemate  YD  (XXX  1097) 

As  prescribed  in  48  CFR  927.404(m)  insert 
Alternate  VII  to  limit  the  contractor's  use  of 
DOE  restricted  data. 

Insert  the  parenthetical  phrase  "(except 
Restricted  DaU  in  category  C-24, 10  CFR  725, 
in  which  DOE  has  reserveid  the  right  to 
receive  reasonable  compensation  for  the  use 
of  its  inventions  and  discoveries,  including 
related  data  and  technology)."  after  the 
phrase  "data  fu^t  produced  or  specifically 
used  by  the  Contractor  in  the  performance  of 
this  contract"  in  paragraph  (b)(2)(i)  of  the 
clause  at  FAR  52.227-14. 

(End  of  Alternate) 

952.227-73  through  962.227-83 
[Removed] 

19.  In  part  952,  sultsections  952.227- 
73,  952.227-75.  952.227-76,  952.227- 
77.  952.227-78.  952.227-79.  952.227- 
80,  952.227-81.  952.227-82,  and 
952.227-83  are  removed. 

20.  Subsection  952.227-84  is  revised 
to  read  as  follows: 

952.227-84    Notice  of  right  to  raqueat 
patent  vwelver. 

Include  this  provision  in  all 
appropriate  solicitations  in  accordance 
with  48  CFR  927.409(t). 

Right  To  ReqiMst  Patent  Waiver  (XXX  1997) 

Offerors  have  the  right  to  request  a  waiver 
of  all  or  any  part  of  the  rights  of  the  United 
States  in  inventions  conceived  or  first 
actually  reduced  to  practice  in  performance 
of  the  contract  that  may  be  awarded  as  a 
result  of  this  solicitaUon.  in  advance  of  or 
within  30  days  after  the  effective  date  of 
contracting.  Even  where  such  advance  waiver 
is  not  requested  or  the  request  is  denied,  the 
contractor  will  have  a  continuing  right  under 
the  contract  to  request  a  waiver  of  the  rights 
of  the  United  States  in  identified  inventions, 
i.e.,  individual  inventions  conceived  or  first 
actually  reduced  to  practice  in  performance 
of  the  contract  Domestic  small  businesses 
and  domestic  nonprofit  organizations 
normally  will  receive  the  patent  rights  clause 
at  952.227-13  which  permits  the  contractor 
to  retain  title  to  such  inventions,  except 
under  contracts  for  management  or  operation 
of  a  Government-owned  research  and 
development  facility  or  under  contracts 
involving  exceptional  circtmistances  or 
intelligence  activities.  Therefore,  small 
businesses  and  nonprofit  organizations 


normally  need  not  request  a  waiver.  See  the 
patent  rights  clause  in  the  draft  contract  in 
this  solicitation.  See  DOE's  patent  waiver 
regulations  at  10  CFR  part  784. 

(End  of  Provision) 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

21.  The  authority  citation  for  Part  970 
continues  to  read: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C  2201),  sec.  644  of  the 
Department  of  Energy  Organization  Act, 
Pub.  L.  95-91  (42  U.S.C  7254). 

22.  Section  970.2705  is  revised  to  read 
as  follows: 

9702705    Rights  in  Data-Oeneral. 

(a)  Rights  in  data  relating  to  the 
performance  of  the  contract  and  to  all 
facilities  are  significant  in  assuring 
continuity  of  the  management  and 
operation  of  DOE  faciUties.  It  is  crucial 
in  assiuing  DOE's  continuing  ability  to 
perform  its  statutory  missions  that  EKDE 
obtain  rights  to  all  data  produced  or 
specifically  used  by  its  management  and 
operating  contractors  and  their 
subcontractors.  In  order  to  obtain  the 
necessary  rights  in  technical  data,  DOE 
contracting  officers  shall  assure  that 
management  and  operating  contracts 
contain  either  the  Rights  in  Data  clause 
at  48  CFR  970.5204-XX  or  the  clause  at 
48  CFR  970.5204-YY.  Selection  of  the 
appropriate  clause  is  dependent  upon 
whether  technology  transfer  is  a  mission 
of  the  management  and  operating 
contract.  If  technology  transfer  is  not  a 
mission  of  the  management  and 
operating  contractor,  the  clause  at  48 
CFR  970.5204-XX  will  be  used,  hi  those 
instances  in  which  technology  transfer 
is  a  mission,  the  clause  at  48  CFR 
970.5204-YY  will  be  used. 
-  (b)  Employees  of  the  management  and 
operating  contractor  may  not  be  used  to 
assist  in  the  preparation  of  a  proposal  or 
bid  for  the  performance  of  services, 
which  are  similar  or  related  to  those 
being  performed  under  the  contract,  by 
the  contractor  or  its  {>arent  or  affiliate 
organization  for  commercial  customers 
unless  the  employee  has  been  separated 
from  work  under  the  DOE  contract  for 
such  period  as  the  Head  of  the 
Contracting  Activity  or  designee  shall 
have  directed. 

(c)  Management  and  operating 
contractors  shall  not  use  data  acquired 
from  other  Goveniment  agencies  or 
private  entities  in  the  performance  of 
their  contracts  for  the  private  purposes 
of  the  contractor  imless  the  agency  or 
entity  authorizes  such  use. 

23.  Revise  Section  970.2706  as 
follows: 


970.2706    Rights  in  Technical  I 
Procedures. 

(a)  The  clauses  at  48  CFR  970.5204- 
XX  and  48  CFR  970.5204-YY  both 
provide  generally  for  Government 
ownership  and  for  unlimited  rights  in 
the  Government  for  all  data  first 
produced  in  the  performance  of  the 
contract  and  unlimited  rights  in  data 
specifically  used  in  the  performance  of 
the  contract.  Both  clauses  provide  that, 
subject  to  patent,  security,  and  other 
provisions  of  the  contract,  the  contractor 
may  use  contract  data  for  its  private 
purposes.  The  contractor,  under  either 
clause,  must  treat  any  data  furnished  by 
DOE  or  third  parties  in  accordance  with 
any  restrictive  legends  contained 
therein. 

(b)  Since  both  clauses  secure  access  to 
and,  if  requested,  delivery  of  technical 
data  used  in  the  performance  of  the 
contract,  there  is  generally  no  need  to 
use  the  Additional  Technical  Data 
Requirements  clause  at  FAR  52.227-16 
in  the  management  and  operating 
contract. 

(c)(1)  Paragraph  (d)  of  the  clause  at  48 
CFR  970.5204-XX  and  paragraph  (f)  of 
the  clause  at  48  CFR  970.5204-YY 
provide  for  the  inclusion  of  the  Rights 
in  Technical  Data-General  clause  at  FAR 
52.227-14,  with  Alternates  I  and  V,  and, 
as  appropriate  and  with  DOE's  prior 
approval.  Alternates  II.  m,  and  IV.  and 
the  Additional  Technical  Data 
Requirements  clause  at  FAR  52.227-16 
in  all  subcontracts  for  research, 
development,  or  demonstration  and  all 
other  subcontracts  having  special 
requirements  for  the  production  or 
delivery  of  data,  except  in  those 
subcontracts,  including  subcontracts  for 
related  support  services,  involving  the 
design  or  operation  of  any  plants  or 
facilities  or  specially  designed 
equipment  for  such  plants  or  facilities 
that  are  managed  or  operated  by  the 
contractor  under  its  contract  with  EKDE. 
In  those  latter  subcontracts,  the 
management  and  operating  contractor 
shall  include  the  Rights  in  Data- 
Facilities  clause  at  48  CFR  970.5204- 
XX. 

(2)  Where,  however,  a  subcontract  is 
to  be  awarded  by  the  management  and 
operating  contractor  in  connection  with 
a  program,  as  discussed  at  927.404—70. 
which  provides  statutory  authority  to 
protect  from  public  disclosure,  data  firat 
produced  under  contracts  awarded 
pursuant  to  the  program,  contracting 
officers  shall  ensure  that  the  M&O 
contractor  includes  in  that  subcontract 
the  rights  in  data  clause  provided  by 
DOE  Patent  Counsel,  consistent  with 
any  accompanying  guidance. 

(d)  Paragraphs  ^)  and  (f)  of  the  clause 
at  48  CFR  970.5204-XX  and  paragraphs 


(g)  and  (h)  of  the  clause  at  48  CFR 
970.5204-YY  provide  for  the 
contractor's  granting  a  nonexclusive 
license  in  any  limited  rights  data  and 
restricted  computer  software 
specifically  used  in  performance  of  the 
contract. 

(e)  The  Rights  in  Data-Technology 
Transfer  clause  at  48  CFR  970.5204-YY 
differs  from  the  clause  at  48  CFR 
970.5204-XX  in  the  context  of  its  more 
detailed  treatment  of  copyright.  In 
management  and  operating  contracts 
that  have  technology  transfer  as  a 
mission,  the  right  to  assert  copyright  in 
data  first  produced  under  the  contract 
will  be  a  valuable  right,  and 
commercialization  of  such  data, 
including  computer  software,  will  assist 
the  M&O  contractor  in  advancing  the 
technology  transfer  mission  of  the 
contract. 

(f)  Contracting  officera  should  consult 
with  patent  counsel  to  assure  that 
requirements  regarding  royalties  and 
conflicts  of  interest  associated  with 
asserting  copyright  in  data  first 
produced  under  the  contract  are 
appropriately  addressed  in  the 
Technology  Transfer  Mission  clause  of 
the  management  and  operating  contract. 
Where  it  is  not  otherwise  clear  which 
DOE  contractor  funded  the  development 
of  a  computer  software  package,  such  as 
where  the  development  was  fiinded  out 
of  a  contractor's  overhead  account,  the 
DOE  program  which  was  the  primary 
source  of  funding  for  the  entire  contract 
is  deemed  to  have  administrative 
responsibility.  This  issue  may  arise, 
among  others,  in  the  decision  whether 
to  grant  the  contractor  permission  to 
assert  copyright  See  paragraph  (e)  of  the 
Rights  in  Data-Technology  Transfer 
clause  at  970.5204-YY. 

(g)  In  management  and  operating 
contracts  involving  access  to  DOE- 
owned  Category  G-24  restricted  data,  as 
set  forth  in  10  CFR  part  725.  DOE  has 
reserved  the  right  to  receive  reasonable 
compensation  for  the  use  of  its 
inventions  and  discoveries,  including 
its  related  restricted  data  and 
technology.  Alternate  I  to  each  clause 
shall  be  used  where  access  to  Category 
C-24  restricted  data  is  contemplated  in 
the  performance  of  a  contract. 

24.  Section  970.2707  is  added  to  read 
as  follows: 

970.2707    Rights  In  Data  Clsusat. 

(a)  Contracting  officers  shall  insert  the 
clause  at  48  CFR  970.5204-XX.  Rights 
in  Data-Facilities,  in  management  and 
operating  contracts  which  do  not 
contain  the  clause  at  48  CFR  970.5204- 
40.  Technology  Transfer  Mission. 

(b)  Contracting  officers  shall  insert  the 
clause  at  970.5204-YY.  Rights  in  Data- 


Technology  Transfer,  in  management 
and  operating  contracts  which  contain 
the  clause  at  970.5204-40,  Technology 
Transfer  Mission.  ^ 

(c)  In  accordance  with  A  CFR 
970.2706(f),  in  contracts  where  access  to 
Category  C-24  restricted  data,  as  set 
forth  in  10  CFR  part  725,  is  to  be 
provided  to  contractors.  Contracting 
Officers  shall  incorporate  Alternate  I  of 
the  appropriate  rights  in  data  clause 
prescribed  in  paragraph  (a)  or  (b)  of  this 
section. 

22.  Subsection  970.5204-XX  is  added 
to  read  as  follows: 

970.5204-XX    Rights  in  Data-Fadlttias. 

Insert  the  following  clause  in  the 
management  and  operating  contracts  in 
accordance  with  48  CFR  970.2707. 

Rights  in  DaU-Facilities  (XXX  1997) 

(a)  Definitions. 

(1)  Computer  data  bases,  as  used  in  this 
clause,  means  a  collection  of  data  in  a  form 
capable  of,  and  for  the  purpose  of,  being 
stored  in.  processed,  and  operated  on  by  a 
computer.  The  term  does  not  include 
computer  software. 

(2)  Computer  software,  as  used  in  this 
clause,  means  (i)  computer  programs  which 
are  data  comprising  a  series  of  instructions, 
rules,  routines,  or  statements,  regardless  of 
the  media  in  which  recorded,  that  allow  or 
cause  a  computer  to  perform  a  specific 
operation  or  series  of  operations  and  (ii)  data 
comprising  source  code  listings,  design 
details,  algorithms,  processes,  flow  charts. 

'  formulae,  and  related  material  that  would 
enable  the  computer  program  to  be  produced, 
created,  or  compiled.  The  term  does  not 
include  computer  data  bases. 

(3)  Data,  as  used  in  this  clause,  means 
recorded  information,  regardless  of  form  or 
the  media  on  which  it  may  be  recorded.  71>e 
term  includes  technical  data  and  computer 
software. 

(4)  Limited  rights  data,  as  used  in  this 
clause,  means  data,  other  than  computer 
software,  developed  at  private  expense  that 
emlxxly  trade  secrets  or  are  commercial  or 
financial  and  confidential  or  privileged.  The 
Government's  rights  to  use,  duplicate,  or 
disclose  limited  rights  data  are  as  set  forth  in 
the  Limited  Rights  Notice  of  subparagraph  (e) 
of  this  clause. 

(5)  Restricted  computer  software,  as  used 
in  this  clause,  means  computer  software 
developed  at  private  expense  and  that  is  a 
trade  secret;  is  commercial  or  financial  and 
is  confidential  or  privileged;  or  is  published 
copyrighted  computer  software,  including 
minor  modifications  of  any  such  computer 
software.  The  Government's  rights  to  use, 
duplicate,  or  disclose  Restricted  Computer 
Software  are  as  set  forth  in  the  Restricted 
Rights  Notice  of  paragraph  (f)  of  tiiis  clause. 

(6)  Technical  data,  as  used  in  this  clause, 
means  recorded  data,  regardless  of  form  or 
characteristic,  tliat  are  of  a  scienUfic  or 
technical  nature.  Technical  data  does  not 
include  computer  software,  but  does  include 
manuals  and  iitstructional  materials  and 
technical  data  formatted  as  a  computer  data 
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hue.  Technical  data  does  not  include  data 
incidental  to  the  administration  of  this 
contract,  such  as  financial,  administrative, 
cost  and  pricing,  or  management  information. 

(7)  Unlimite^fights,  as  used  in  this  clause. 
means  the  rights  of  the  Government  to  use. 
disclose,  reproduce,  prepare  derivative 
works,  distribute  copies  to  the  public, 
including  by  electronic  means,  and  perform 
publicly  and  display  publicly,  in  any 
manner,  including  by  electronic  means,  and 
for  any  purpose  whatsoever,  and  to  have  or 
permit  others  to  do  so. 

(b)  Allocation  of  Rights. 

(1)  The  Government  shall  have: 

(i)  Ownership  of  all  technical  data  and 
computer  software  first  produced  in  the 
performance  of  this  Contract; 

(ii)  Unlimited  rights  in  technical  data  and 
computer  software  specifically  used  in  the 
performance  of  this  Contract,  except  as 
provided  herein  regarding  copyright: 

(iii)  The  right  to  inspect  technical  data  and 
computer  software  first  produced  or 
specifically  used  in  the  performance  of  this 
Contract  at  all  reasonable  times.  The 
Contractor  shall  make  available  all  necessary 
bcilities  to  allow  DOE  personnel  to  perform 
such  inspection; 

(iv)  The  right  to  have  all  technical  data  and 
computer  software  first  produced  or 
specifically  used  in  the  performance  of  this 
Contract  delivered  to  the  Government  or 
otherwise  disposed  of  by  the  Contractor, 
either  as  the  Contracting  Officer  may  from 
time  to  time  direct  during  the  progress  of  the 
work  or  in  any  event  as  the  Contracting 
Officer  shall  direct  u[>on  completion  or 
termination  of  this  Contract.  The  Contractor 
agrees  to  leave  a  copy  of  such  data  at  the 
facility  or  plant  to  which  such  data  relate, 
and  to  make  available  for  access  or  to  deliver 
to  the  Government  such  data  upon  request  by 
the  Contracting  Officer.  If  such  data  are 
limited  rights  data  or  restricted  computer 
software,  the  rights  of  the  Government  in 
such  data  shall  be  governed  solely  by  the 
provisions  of  paragraph  (e)  of  this  clause 
("Rights  in  Limited  Rights  Data")  or 
paragraph  (0  of  this  clause  ("Righta  in 
Restricted  Computer  Software"); 

(v)  The  right  to  remove,  cancel,  correct,  or 
ignore  any  markings  not  authorized  by  the 
terms  of  this  Contract  on  any  data  furnished 
hereunder  if.  in  response  to  a  written  inquiry 
by  DOE  concerning  the  propriety  of  the 
markings,  the  Contractor  fails  to  respond 
thereto  within  60  days  or  fails  to  substantiate 
the  propriety  of  the  markings.  In  either  case 
DOE  will  notify  the  Contractor  of  the  action 
taken. 

(2)  The  Contractor  shall  have: 

(i)  The  right  to  withhold  limited  rights  data 
and  restricted  computer  software  in 
accordance  with  the  provisions  of  this  clause; 

(ii)  The  right  to  use  for  its  private  purposes, 
subiect  to  patent,  security  or  other  provisions 
of  this  Contract,  data  it  tint  produces  in  the 
performance  of  this  Contract,  except  for  data 
in  DOE's  Uranium  Enrichment  Technology, 
including  diffusion,  centrifuge,  and  atomic 
vapor  laser  isotope  separation,  provided  the 
data  requirements  of  this  Contract  have  been 
met  as  of  the  date  of  the  private  use  of  such 
data:  and 

(3)  The  Contractor  agrees  that  Cor  limited 
rights  data  or  restricted  computer  software  or 


other  technical,  business  or  financial  data  in 
the  form  of  recorded  information  which  it 
receives  from,  or  is  given  access  to  by.  DOE 
or  a  third  party,  including  a  DOE^ Contractor 
or  subcontractor,  and  for  technical  data  or 
computer  software  it  first  produces  under 
this  Contract  which  is  authorized  to  be 
marked  by  DOE.  the  Contractor  shall  treat 
such  data  in  accordance  with  any  restrictive 
legend  contained  thereon. 

(c)  Copyrighted  Material. 

(1)  The  Contractor  shall  not.  without  prior 
Mmtten  authorization  of  the  Patent  Counsel, 
establish  a  claim  to  statutory  copyright  in  any 
technical  data  first  produced  in  the 
performance  of  this  contract.  To  the  extent 
such  authorization  is  granted,  the 
Government  reserves  for  itself  and  others 
acting  on  its  behalf,  a  royalty-free, 
nonexclusive,  irrevocable,  world-wide 
license  for  Governmental  purposes  to 
publish,  distribute,  translate,  duplicate, 
exhibit,  and  perform  any  such  data 
copyrighted  by  the  Contractor. 

(2)  The  Contractor  agrees  not  to  include  in 
the  technical  data  delivered  under  the 
contract  any  material  copyrighted  by  the 
Contractor  and  not  to  knowingly  include  any 
material  copyrighted  by  others  without  first 
granting  or  obtaining  at  no  cost  a  license 
therein  for  the  benefit  of  the  Government  of 
the  same  scope  as  set  forth  in  paragraph  (c)(1 ) 
of  this  clause.  If  the  Contractor  believes  that 
such  copyrighted  material  for  which  the 
license  cannot  be  obtained  must  be  included 
in  the  technical  data  to  be  delivered,  rather 
than  merely  incorporated  therein  by 
reference,  the  Contractor  shall  obtain  the 
written  authorization  of  the  Contracting 
Officer  to  include  such  0834 /material  in  the 
technical  data  prior  to  its  delivery. 

(d)  Subcontracting. 

(1)  Unless  otherwise  directed  by  the 
Contracting  Officer,  the  Contractor  agrees  to 
use  in  subcontracts  in  which  technical  data 
is  expected  to  be  produced  or  in  subcontracts 
for  supplies  that  contain  a  requirement  for 
production  or  delivery  of  data  in  accordance 
with  the  policy  and  procedures  of  48  CFR 
(FAR)  subpart  27.4  as  supplemented  by  48 
CFTi  (DEAR)  927.401  through  927.409.  the 
clause  entitled  "Rights  in  Data"— General  at 
48  CFR  52.227-14  with  the  paragraph  (a)  of 
this  clause  substituted  for  paragraph  (a)  of 
that  clause  and  including  Alternates  I  ft  V, 
including  its  use  with  Alternate  D  through 
Alternate  IV  as  may  be  required  or  authorized 
pursuant  to  FAR  27.409.  Prior  to  using 
Alternate  n.  Alternate  IH.  or  Alternate  IV.  the 
Contractor  shall  consult  with  the  DOE  Patent 
Counsel. 

(2)  It  is  the  responsibility  of  the  Contractor 
to  obtain  from  its  Subcontractors  technical 
data  and  rights  therein,  on  behalf  of  the 
Government,  necessary  to  fulfill  the 
Contractor's  obligations  to  the  Government 
with  respect  to  such  data.  In  the  event  of 
refusal  by  a  Subcontractor  to  accept  a  clause 
affording  the  Government  such  rights,  the 
Contractor  shall: 

(i)  Promptly  submit  written  notice  to  the 
Contracting  Officer  setting  forth  reasons  or- 
the  Subcontractor's  refusal  and  other 
pertinent  information  which  may  expedite 
disposition  of  the  mattar,  and 


(ii)  Not  proceed  with  the  subcontract 
without  the  written  authorization  of  the 
Contracting  Officer. 

(e)  Rights  in  Limited  Rights  Data. 

Except  as  may  be  otherwise  specified  in 
this  Contract  as  data  which  are  not  subject  to 
this  paragraph,  the  Contractor  agrees  to  and 
does  hereby  grant  to  the  Government  an 
irrevocable,  nonexclusive,  paid-up  license  by 
or  for  the  Government,  in  any  limited  rights 
data  of  the  Contractor  specifically  used  in  the 
performance  of  this  Contract,  provided, 
however,  that  to  the  extent  that  any  limited 
rights  data  when  furnished  or  delivered  is 
specifically  identified  by  the  Contractor  at 
the  time  of  initial  delivery  to  the  Government 
or  a  representative  of  the  Government,  such 
data  shall  not  be  used  within  or  outside  the 
Government  except  as  provided  in  the 
"Limited  Rights  Notice"  set  forth  below.  All 
such  limited  rights  data  shall  be  marked  with 
the  following  "Limited  Rights  Notice": 

Limited  Rights  Notice 

These  data  contain  "limited  rights  data." 

furnished  under  Contract  No. with 

the  United  States  Department  of  Energy 
which  may  be  duplicated  and  used  by  the 
Government  with  the  express  limitations  that 
the  "limited  rights  data"  may  not  be 
disclosed  outside  the  Government  or  be  used 
for  purposes  of  manufacture  without  prior 
permission  of  the  Contractor,  except  that 
further  disclosure  or  use  may  be  made  solely 
for  the  following  purposes: 

(a)  Use  (except  for  manufiacture)  by  support 
services  contractors  within  the  scope  of  their 
contracts; 

(b)  This  "limited  rights  data"  may  be 
disclosed  for  evaluation  purposes  under  the 
restriction  that  the  "limited  rights  data"  be 
retained  in  confidence  and  not  be  fiirther 
disclosed; 

(c)  This  "limited  rights  data"  may  be 
disclosed  to  other  Contractors  participating 
in  the  Government's  program  of  which  this 
Contract  is  a  part  for  information  or  use 
(except  for  manufacture)  in  connection  with 
the  work  performed  under  their  contracts  and 
under  the  restriction  that  the  "limited  rights 
data"  be  retained  in  confidence  and  not  be 
further  disclosed;  and 

(d)  This  "limited  rights  data"  may  be  used 
by  the  Government  or  others  on  its  behalf  for 
emergency  rep>air  or  overhaul  work  under  the 
restriction  that  the  "limited  rights  data"  be 
retained  in  confidence  and  not  be  further 
disclosed.  This  Notice  shall  be  marked  on 
any  reproduction  of  this  data  in  whole  or  in 
part. 

(e)  Release  to  a  foreign  government,  or 
instrumentality  thereof,  as  the  interests  of  the 
United  States  Government  may  require,  for 
information  or  evaluation,  or  for  emergency 
repair  or  overhaul  work  by  such  government 

(End  of  Notice) 

(f)  Rights  in  Restricted  Computer  Software. 
(1)  Except  as  may  be  otherwise  specified  in 

this  Contract  as  data  which  are  not  subject  to 
this  paragraph,  the  Contractor  agrees  to  and 
does  hereby  grant  to  the  Govenunent  an 
irrevocable,  nonexclusive,  paid-up,  license 
by  or  for  the  Government,  in  any  restricted 
computer  software  of  the  Contractor 
specifically  used  in  the  performance  of  this 
Contract,  provided,  however,  that  to  the 


extent  that  any  restricted  computer  software 
when  furnished  or  delivered  is  specifically 
identified  by  the  Contractor  at  the  time  of 
initial  delivery  to  the  Government  or  a 
representative  of  the  Government,  such  data 
shall  not  be  used  within  or  outside  the 
Government  except  as  provided  in  the 
"Restricted  Rights  Notice"  set  forth  below. 
All  such  restricted  computer  software  shall 
be  marked  with  the  following  "Restricted 
Rights  Notice": 

Restricted  Rights  Notice — Long  Form 

(a)  This  computer  software  is  submitted 
with  restricted  rights  under  Government 

Contract  No. .  It  may  not  be  used, 

reproduced,  or  disclosed  by  the  Government 
except  as  provided  in  paragraph  (b)  of  this 
notice. 

(b)  This  computer  software  may  be: 

(1)  Used,  or  copied  for  use,  in  or  with  the 
computer  or  computers  for  which  it  was 
acquired,  including  use  at  any  Government 
installation  to  which  such  computer  or 
computers  may  be  transferred; 

(2)  Used,  copied  for  use,  in  a  backup  or 
replacement  computer  if  any  computer  for 
which  it  was  acquired  is  inoperative  or  is 
replaced; 

(3)  Reproduced  for  safekeeping  (archives) 
or  iMckup  purposes; 

(4)  Modified,  adapted,  or  combined  with 
other  computer  software,  provided  that  only 
the  portions  of  the  derivative  software 
consisting  of  the  restricted  computer  software 
are  to  be  made  subject  to  the  same  restricted 
rights:  and 

(5)  Disclosed  to  and  reproduced  for  use  by 
contractors  under  a  service  contract  (of  the 
type  defined  in  FAR  37.101)  in  accordance 
with  subparagraphs  (b)  (1)  through  (4)  of  this 
Notice,  provided  the  Government  makes  such 
disclosure  or  reproduction  subject  to  these 
restricted  rights. 

(c)  Notwithstanding  the  foregoing,  if  this 
computer  software  has  been  published  under 
copyright,  it  is  licensed  to  the  Government, 
without  disclosure  prohibitions,  with  the 
rights  set  forth  in  the  restricted  rights  notice 
above. 

(d)  This  Notice  shall  be  marked  on  any 
reproduction  of  this  computer  software,  in 
whole  or  in  part. 

(End  of  Notice) 

(2)  Where  it  is  impractical  to  include  the 
Restricted  Rights  Notice  on  restricted 
computer  software,  the  following  short-form 
Notice  may  be  used  in  lieu  thereof: 

Rastrictad  Rights  Notics— Shsct  Form 

Use.  reproduction,  or  disclosure  is  sub)ect 
to  restrictions  set  forth  in  the  Long  Form 

Notice  of  Contract  No. with  (name 

of  Contractor ). 

(End  of  Notice) 

(3)  If  the  software  is  embedded,  or  if  it  is 
commercially  impractical  to  mark  it  with 
human  readable  text,  then  the  symbol  R  and 
the  clause  date  (mo/yr)  in  brackets  or  a  box, 
a  [R-mo/yr].  may  be  used.  This  will  be  read 
to  mean  restricted  computer  software,  subject 
to  the  rights  of  the  Government  as  described 
in  the  Long  Form  Notice,  in  effect  as  of  the 
date  indicated  next  to  the  symbol.  The 
symbol  shall  not  be  used  to  mark  human 


readable  material.  In  the  event  this  Contract 
contains  any  variation  to  the  rights  in  the 
Long  Form  Notice,  then  the  contract  number 
must  also  be  cited. 

(4)  If  restricted  rights  computer  software  is 
delivered  with  the  copyright  notice  of  17 
U.S.C.  401.  the  software  will  be  presumed  to 
be  published  copyrighted  computer  software 
licensed  to  the  Government  without 
disclosure  prohibitions,  unlimited  rights, 
unless  the  Contractor  includes  the  following 
statement  with  such  copyright  notice 
"Unpublished — rights  reserved  under  the 
Copyright  Laws  of  the  United  States." 

(g)  Relationship  to  patents. 

Nothing  contained  in  this  clause  creates  or 
is  intended  to  imply  a  license  to  the 
Government  in  any  patent  or  is  intended  to 
be  construed  as  affecting  the  scope  of  any 
licenses  or  other  rights  otherwise  granted  to 
the  Government  under  any  patent 

(End  of  Clause) 
Ahemate  I  (XXX  1997) 

In  accordance  with  48  CFR  970.2706(f), 
insert  the  parenthetical  phrase  "(except 
Restricted  DaU  in  category  C-24, 10  CFR  part 
725,  in  which  DOE  has  reserved  the  right  to 
receive  reasonable  compensation  for  the  use 
of  its  inventions  and  discoveries,  including 
related  data  and  technology)"  after  "technical 
data"  in  paragraph  (b)(2](ii)  of  the  clause  at 
48  CFR  970.5204-XX,  as  appropriate. 

(End  of  Alternate) 

26.  Subsection  970.5204-YY  is  added 
to  read  as  follows: 

970.5204-YY    Rights  in  Data-Technology 


Insert  the  following  clause  in 
management  and  operating  contracts  in 
accordance  with  48  CFR  970.2707. 

Rights  in  DaU-Technology  Transfer  (XXX 
1997) 

(a)  Definitions. 

(1)  Computer  data  bases,  as  used  in  this 
clause,  means  a  collection  of  data  in  a  form 
capable  of,  and  for  the  purpose  of,  being 
stored  in.  processed,  and  operated  on  by  a 
computer.  The  term  does  not  include 
computer  software. 

(2)  Computer  software,  as  used  in  this 
clause,  means  (i)  computer  programs  which 
are  data  comprising  a  series  of  instructions, 
rules,  routines,  or  statements,  regardless  of 
the  media  in  which  recorded,  that  allow  or 
cause  a  computer  to  perform  a  specific 
operation  or  series  of  operations  and  (ii)  data 
comprising  source  code  listings,  design 
details,  algorithms,  processes,  flow  charts, 
formulae,  and  related  material  that  would 
«nable  the  computer  program  to  be  produced, 
created,  or  compiled.  The  term  does  not 
include  computer  data  bases. 

(3)  Data,  as  used  in  this  clause,  means 
recorded  information,  regardless  of  form  or 
the  media  on  which  it  may  be  recorded.  The 
term  includes  technical  data  and  computer 
software. 

(4)  Limited  rigfits  data,  as  used  in  this 
clause,  means  data,  other  than  computer 
software,  developed  at  private  expense  that 
embody  trade  secrets  or  are  commercial  or 
finanrial  and  confidential  or  privileged.  The 


Government's  rights  to  use,  duplicate,  or 
disclose  limited  rights  data  are  as  set  forth  in 
the  Limited  Rights  Notice  of  paragraph  (g)  of 
this  clause. 

(5)  Restricted  computer  software,  as  used 
in  this  clause,  means  computer  software 
developed  at  private  expense  and  that  is  a 
trade  secret;  is  commercial  or  financial  and 
is  confidential  or  privileged;  or  is  published 
copyrighted  computer  software,  including 
minor  modifications  of  any  such  computer 
software.  The  Government's  rights  to  use, 
duplicate,  or  disclose  Restricted  Computer 
Software  are  as  set  forth  in  the  Restricted 
Rights  Notice  of  subparagraph  (h)  of  this 
clause. 

(6)  Technical  data,  as  used  in  this  clause, 
means  recorded  data,  regardless  of  form  or 
characteristic,  that  are  of  a  scientific  or 
technical  nature.  Technical  data  does  not 
include  computer  software,  but  does  include 
manuals  and  instructional  materials  and 
technical  data  formatted  as  a  computer  data 
base.  Technical  data  does  not  include  data 
incidental  to  the  administration  of  this 
contract,  such  as  financial,  administrative, 
cost  and  pricing,  or  management  Information. 

(7)  Unlimited  rights,  as  used  in  this  clause, 
means  the  rights  of  the  Government  to  use, 
disclose,  reproduce,  prepare  derivative 
works,  distribute  copies  to  the  public, 
including  by  electronic  means,  and  perform 
publicly  and  display  publicly,  in  any 
manner,  including  by  electronic  means,  and 
for  any  purpose  whatsoever,  and  to  have  or 
permit  others  to  do  so. 

(br  Allocation  of  Rights. 

(1)  The  Government  shall  have: 

(i)  Ownership  of  all  technical  data  and 
computer  software  first  produced  in  the 
performance  of  this  Contract; 

(ii)  Unlimited  rights  in  technical  data  and 
computer  software  specifically  used  in  the 
performance  of  this  Contract,  except  as 
provided  herein  regarding  copyright,  subject 
to  the  withholding  provisions  for  protected 
CRADA  information  in  accordance  with 
Technology  Transfer  actions  under  this 
Contract; 

(iii)  The  right  to  inspect  technical  data  and 
computer  software  first  produced  or 
specifically  used  in  the  performance  of  this 
Contract  at  all  reasonable  times.  The 
Contractor  shall  make  available  all  necessary 
{acilities  to  allow  DOE  personnel  to  perform 
such  inspection; 

(iv)  The  right  to  have  all  technical  data  and 
computer  software  first  produced  or 
8{>ecificaily  used  in  the  performance  of  this 
Contract  delivered  to  the  Government  or 
otherwise  disposed  of  by  the  Contractor, 
either  as  the  Contracting  Officer  may  from 
time  to  time  direct  during  the  progress  of  the 
work  or  in  any  event  as  the  Contracting 
Officer  shall  direct  upon  completion  or 
termination  of  this  Contract  "The  Contractor 
agrees  to  leave  a  copy  of  such  data  at  the 
facility  or  plant  to  which  such  data  relate, 
and  to  make  available  for  access  or  to  deliver 
to  the  Government  such  data  upon  request  by 
the  Contracting  Officer.  If  such  data  are 
limited  rights  data  or  restricted  computer 
software  the  rights  of  the  Government  in  such 
data  shall  be  governed  solely  by  the 
provisions  of  paragraph  (e}  of  this  clause 
("Rights  in  Limited  Rights  Data")  or 
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paragraph  (f)  of  this  clause  ("Rights  in 
Restricted  Computer  Software"); 

(v)  The  right  to  remove,  cancel,  correct,  or 
ignore  any  markings  not  authorized  by  the 
tenns  of  this  Contract  on  any  data  furnished 
hereunder  if,  in  response  to  a  written  inquiry 
by  IX)E  concerning  the  propriety  of  the 
markings,  the  Contractor  fails  to  respond 
thereto  within  60  days  or  fails  to  substantiate 
the  propriety  of  the  markings.  In  either  case 
DOE  will  notify  the  Contractor  of  the  action 
taken. 

(2)  The  Contractor  shall  have: 

(i)  The  right  to  withhold  limited  rights  data 
and  restricted  computer  software  in 
accordance  with  the  provisions  of  this  clause; 

(ii)  The  right  to  use  for  its  private  purposes, 
subject  to  patent,  security  or  other  provisions 
of  this  Contract,  data  it  first  produces  in  the 
performance  of  this  Contract,  except  for  data 
in  DOE's  Uranium  Enrichment  Technology, 
including  diffusion,  centrifuge,  and  atomic 
vapor  laser  isotope  separation,  provided  the 
data  requirements  of  this  Contract  have  been 
met  as  of  the  date  of  the  private  use  of  such 
data;  and 

(iii)  The  right  to  assert  copyright  subsisting 
in  scientific  and  technical  articles  as 
provided  in  paragraph  (d)  of  this  clause  and 
the  right  to  request  fwrmission  to  assert 
copyright  subsisting  in  works  other  than 
scientific  and  technical  articles  as  provided 
in  paragraph  (e)  of  this  clause. 

(3)  The  Contractor  agrees  that  for  limited 
rights  data  or  restricted  computer  software  or 
other  technical,  business  or  financial  data  in 
the  form  of  recorded  information  which  it 
receives  from,  or  is  given  access  to  by,  DOE 
or  a  third  party,  including  a  DOE  Contractor 
or  subcontractor,  and  for  technical  data  or 
computer  software  it  first  produces  under 
this  Contract  which  is  authorized  to  be 
marked  by  DOE,  the  Contractor  shall  treat 
such  data  in  accordance  with  any  restrictive 
legend  contained  thereon. 

(c)  Copyright  (General). 

(1)  The  Contractor  agrees  not  to  mark, 
register,  or  otherwise  assert  copyright  in  any 
data  in  a  published  or  unpublished  work, 
other  than  as  set  forth  in  paragraphs  (d)  and 
(e)  of  this  clause. 

(2)  Except  for  material  to  which  the 
Contractor  has  obtained  the  right  to  assert 
copyright  in  accordance  with  either 
paragraph  (d)  or  (e)  of  this  clause,  the 
Contractor  agrees  not  to  include  in  the  data 
delivered  under  this  Contract  any  material 
copyrighted  by  the  Contractor  and  not  to 
knowingly  include  any  material  copyrighted 
by  others  without  first  granting  or  obtaining 
at  no  cost  a  license  therein  for  the  benefit  of 
the  Government  of  the  same  scope  as  set 
forth  in  {>aragraph  (d)  of  this  clause  below. 
If  the  Contractor  believes  that  such 
copyrighted  material  for  which  the  license 
cannot  be  obtained  must  be  included  in  the 
data  to  be  delivered,  rather  than  merely 
incorporated  therein  by  reference,  the 
Contractor  shall  obtain  the  written 
authorization  of  the  Contracting  Officer  to 
include  such  material  in  the  data  prior  to  its 
delivery. 

(d)  Copyrighted  works  (scientific  and 
technical  articles). 

(1)  The  Contractor  shall  have  the  right  to 
assert,  without  prior  approval  of  the 


Contracting  Officer,  copyright  subsisting  in 
scientific  and  technical  articles  composed 
under  this  contract  or  based  on  or  containing 
data  first  produced  in  the  performance  of  this 
Contract,  and  published  in  academic, 
technical  or  professional  journals,  symposia, 
proceedings,  or  similar  works.  When 
assertion  of  copyright  is  made,  the  Contractor 
shall  affix  the  applicable  copyright  notice  of 
17  U.S.C.  401  or  402  and  acknowledgement 
of  Government  sponsorship  (including 
contract  number)  on  the  data  when  such  data 
are  delivered  to  the  Government  as  well  as 
when  the  data  are  published  or  deposited  for 
registration  as  a  published  work  in  the  U.S. 
Copyright  Office.  The  Contractor  grants  to  the 
Government,  and  others  acting  on  its  behalf, 
a  paid-up.  nonexclvtsive,  irrevocable 
worldwide  license  in  such  copyrighted  data 
to  reproduce,  prepare  derivative  works, 
distribute  copies  to  the  public,  and  perform 
publicly  and  display  publicly,  by  or  on 
behalf  of  the  Government. 

(2)  The  contractor  shall  mark  each 
scientific  or  technical  article  first  produced 
or  composed  under  this  contract  and 
submitted  for  journal  publication  with  a 
notice,  similar  in  all  material  respects  to  the 
following,  on  the  finnt  reflecting  the 
Government's  non-exclusive,  royalty  free, 
world-wide  license  in  the  copyright. 

This  manuscript  has  been  authored  by 
(insert  the  name  of  the  contractor]  under 
contract  no.  [insert  the  contract  number]  with 
the  U.S.  Department  of  Energy.  The  United 
States  Government  retains  and  the  publisher, 
by  accepting  the  article  for  publication, 
acknowledges  that  the  United  States 
Government  retains  a  non-exclusive,  royalty- 
free,  world-wide  license  to  publish  or 
reproduce  the  published  form  of  this 
manuscript,  or  allow  other  to  do  so,  for 
United  States  Government  purposes. 
(End  of  notice) 

(3)  The  title  to  the  original  of  unclassified 
graduate  theses  and  the  original  of  related 
unclassified  scientific  (>apers  shall  vest  in  the 
author  thereof,  subject  to  the  right  of  DOE  to 
retain  duplicates  of  such  documents  and  to 
use  such  documents  for  any  purpose 
whatsoever  without  any  claim  on  the  part  of 
the  author  or  the  contractor  for  additional 
compensation. 

(e)  Copyrighted  works  (other  than  scientific 
and  technical  articles). 

The  Contractor  may  obtain  f>ermission  to 
assert  copyright  subsisting  in  technical  data 
and  computer  software  first  produced  by  the 
Contractor  in  performance  of  this  Contract, 
where  the  Contractor  can  show  that 
commercialization  would  be  enhanced  by 
such  copyright  protection,  subject  to  the 
following: 

(1)  Contractor  Request  to  Assert  (Jopyhght. 

(i)  For  data  other  than  scientific  and 
technical  articles,  the  Contractor  shall  submit 
in  writing  to  Patent  Counsel  its  request  to 
assert  copyright  in  data  first  produced  in  the 
performance  of  this  Contract  pursuant  to  this 
clause.  Each  request  by  the  Contractor  must 
include: 

(A)  the  identity  of  the  data  (including  any 
computer  program)  for  which  the  Contractor 
requests  permission  to  assert  copyright,  as 
well  as  an  abstract  which  is  descriptive  of  the 


data  and  is  suitable  for  dissemination 
purposes.  (B)  the  program  under  which  it 
was  funded.  (C)  whether  the  data  is  subject 
to  an  international  treaty  or  agreement.  (D) 
whether  the  data  is  subject  to  export  control, 
(E)  a  statement  that  the  Contractor  plans  to 
commercialize  the  data  in  compliance  with 
the  clause  of  this  contract  entitled 
"Technology  Transfer  Mission,"  within  five 
(5)  years  after  obtaining  permission  to  assert 
copyright,  and  (F)  for  data  other  than 
computer  software,  a  statement  explaining 
why  the  assertion  of  copyright  is  necessary 
to  enhance  commercialization.  For  data  that 
is  developed  using  other  funding  sources  in 
addition  to  DOE  funding,  the  permission  to 
assert  copyright  in  accordance  with  this 
clause  must  also  be  obtained  by  the 
Contractor  from  all  other  funding  sources 
prior  to  the  Contractor's  request  to  Patent 
Counsel.  The  request  shall  include  the 
Contractor's  certification  or  other 
documentation  acceptable  to  Patent  Counsel 
demonstrating  such  permission  has  been 
obtained. 

(ii)  Permission  for  the  Contractor  to  assert 
copyright  in  excepted  categories  of  data  as 
determined  by  DOE  will  be  expressly 
withheld.  Such  excepted  categories  include 
data  whose  release  (A)  would  be  detrimental 
to  national  security,  i.e.,  involve  classified 
information  or  data  or  sensitive  information 
under  Section  148  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  or  are  subject  to  export 
control  for  nonproliferation  and  other 
nuclear-related  national  security  purposes. 
(B)  would  not  enhance  the  appropriate 
transfer  or  dissemination  and 
commercialization  of  such  data.  (C)  would 
have  a  negative  impact  on  U.S.  industrial 
competitiveness.  (D)  would  prevent  DOE 
from  meeting  its  obligations  under  treaties 
and  international  agreements,  or  (E)  would  be 
detrimental  to  one  or  more  of  IXlE's 
programs.  Additional  excepted  categories 
may  be  added  by  the  Assistant  General 
Counsel  for  Intellectual  Property  where  data 
are  determined  to  be  subject  to  export 
controls.  In  addition,  notwithstanding  any 
other  provision  of  this  Contract,  all  data 
developed  with  Naval  Reactors'  funding  and 
those  data  that  are  classified  fall  within 
excepted  categories.  Additionally,  the  rights 
of  the  Contractor  in  data  are  subject  to  the 
disposition  of  data  rights  in  the  treaties  and 
international  agreements  identified  under 
this  Contract  as  well  as  those  additional 
treaties  and  international  agreements  which 
DOE  may  from  time  to  time  identify  by 
unilateral  amendment  to  the  Contract;  such 
amendment  listing  added  treaties  and 
international  agreements  is  effective  only  for 
data  which  is  developed  after  the  date  such 
treaty  or  international  agreement  is  added  to 
this  Contract.  Also,  the  Contractor  will  not  be 
permitted  to  assert  copyright  in  data  in  the 
form  of  various  technical  reports  generated 
by  the  Contractor  under  the  Contract  without 
first  obtaining  the  advanced  written 
permission  of  the  Contracting  Officer. 

(2)  DOE  Review  and  Response  to 
Contractor's  Request.  The  Patent  Counsel 
shall  use  its  best  efforts  to  respond  in  vtrriting 
within  90  days  of  receipt  of  a  complete 
request  by  the  Contractor  to  assert  copyright 
in  technical  data  and  computer  software 


pursuant  to  this  clause.  Such  response  shall 
either  give  or  withhold  EKDE's  permission  for 
the  Contractor  to  assert  copyright  or  advise 
the  Contractor  that  DOE  needs  additional 
time  to  respond  and  the  reasons  therefor. 

(3)  Permission  for  Contractor  to  Assert 
Copyright. 

(i)  For  computer  software,  the  Contractor 
shall  furnish  to  a  EXDE  designated, 
centralized  software  distribution  and  control 
point,  at  the  time  permission  to  assert 
copyright  is  given  under  paragraph  (e)(2)  of 
this  clause:  (A)  an  abstract  describing  the 
software  suitable  for  publication,  (B)  the 
source  code  for  each  software  program,  and 
(C)  the  object  code  and  at  least  the  minimum 
support  documentation  needed  by  a 
technically  competent  user  to  understand 
and  use  the  software.  The  Patent  Counsel,  for 
good  cause  shown  by  the  Contractor,  may 
allow  the  minimum  support  documentation 
to  be  delivered  within  60  days  after 
permission  to  assert  copjrright  is  given  or  at 
such  time  the  minimum  support 
documentation  becomes  available.  The 
Contractor  acknowledges  that  the  IX)E 
designated  software  distribution  and  control 
point  may  provide  a  technical  description  of 
the  software  in  an  announcement  identifying 
its  availabilify  from  the  copyright  holder. 

(ii)  Unless  otherwise  directed  by  the 
Contracting  Officer,  for  data  other  than 
computer  software  to  which  the  Contractor 
has  received  permission  to  assert  copyright 
under  paragraph  (e)(2)  of  this  clause  above, 
the  Contractor  shall  within  sixty  (60)  days  of 
obtaining  such  permission  furnish  to  DOE's 
Office  of  Scientific  and  Technical. 
Information  (OSTI)  a  copy  of  such  data  as 
well  as  an  abstract  of  the  data  suitable  for 
dissemination  purposes.  The  Contractor 
acknowledges  that  OSTI  may  provide  an 
abstract  of  the  data  in  an  announcement  to 
DOE,  its  contractors  and  to  the  public 
identifying  its  availabilify  from  the  copyright 
holder. 

(iii)  For  a  period  of  five  (5)  years  beginning 
on  the  date  the  Contractor  is  given 
permission  to  assert  copyright  in  data.lhe 
Contractor  grants  to  the  Government,  and 
others  acting  on  its  behalf,  a  [Mud-up. 
nonexclusive,  irrevocable  worldwide  license 
in  such  copyrighted  data  to  reproduce, 
prepare  derivative  works  and  perform 
publicly  and  display  publicly,  by  or  on 
behalf  of  the  Government.  Subject  to  DOE 
approval,  the  five-year  period  for  assertion  of 
copyright  is  renewable  for  successive  five 
year  periods.  The  DOE  approval  will  be 
based  on  the  standard  that  the  work  is  still 
commercially  available  and  the  market 
demand  is  being  met 

(iv)  After  the  authorized  five  (5)  year 
period,  or  successive  f>ve  year  period(s)  for 
assertion  of  copyright  by  the  contractor  as 
described  in  paragraph  (e)(3)(iii)  of  this 
clause,  or  if,  prior  to  the  end  of  such 
period(s),  the  Contractor  abandons 
commercialization  activities  pertaining  to  the 
data  to  which  the  Contractor  has  been  given 
permission  to  assert  copyright,  the  Contractor 
grants  to  the  Government,  and  others  acting 
on  its  behalf,  a  paid-up,  nonexclusive, 
irrevocable  worldwide  license  in  such 
copyrighted  data  to  reproduce,  distribute 
copies  to  the  public,  prepare  derivative 


works,  perform  publicly  and  display 
publicly,  and  to  permit  others  to  do  so. 

(v)  Whenever  ihe  Contractor  asserts 
copyright  in  data  pursuant  to  this  paragraph 
(e),  the  Contractor  shall  affix  the  applicable 
copyright  notice  of  17  U.S.C.  401  or  402  on 
the  copyrighted  data  and  also  an 
acknowledgement  of  the  Government 
sponsorship  and  license  rights  of  paragraphs 
(e)(3)  (iii)  and  (iv)  of  this  clause.  Such  action 
shall  be  taken  when  the  data  are  delivered  to 
the  Government,  published,  licensed  or 
deposited  for  registration  as  a  published 
work  in  the  U.S  Copyright  Office.  The 
acknowledgement  of  Government 
sponsorship  and  license  rights  shall  be  as 
follows: 

NOTICE:  These  data  were  produced  under 

Contract  No. with  the  Department  of 

Energy.  The  Government  is  granted  for  itself 
and  others  acting  on  its  behiJf  a  paid-up, 
nonexclusive,  irrevocable  worldwide  license 
in  this  data  to  reproduce,  prepare  derivative 
works,  and  perform  publicly  and  display 
publicly.  Beginning  five  (5)  years  after  (date 
permission  to  assert  copyright  was  obtained), 
the  Government  is  granted  for  itself  and 
others  acting  on  its  behalf  a  (>aid-up, 
nonexclusive,  irrevocable  worldwide  license 
in  this  data  to  reproduce,  prepare  derivative 
works,  distribute  copies  to  the  public, 
perform  publicly  and  display  publicly,  and  to 
permit  others  to  do  so.  The  initial  five  year 
period  may  have  been  extended  for 
successive  periods  of  five  years,  thereby 
allowing  the  contractor  to  assert  its  copyright 
for  that  additional  period.  However,  prior  to 
the  expiration  of  the  initial  and  any 
successive  five  year  period,  the  conditions 
underlying  the  permission  to  assert  copyright 
might  have  been  violated,  denying  the 
contractor  the  right  to  assert  the  copyright 
NEFTHER  THE  UNITED  STATES  NOR  THE 
UNTTED  STATES  DEPARTMENT  OF 
ENERGY,  NOR  ANY  OF  THEIR 
EMPLOYEES,  MAKES  ANY  WARRANTY, 
EXPRESS  OR  IMPLIED,  OR  ASSUMES  ANY 
LEGAL  LIABILITY  OR  RESPONSIBILITY 
FOR  THE  ACCURACY,  COMPLETENESS. 
OR  USEFULNESS  OF  ANY  INFORMATION, 
APPARATUS,  PRODUCT,  OR  PROCESS 
DISCLOSED,  OR  REPRESENTS  THAT  ITS 
USE  WOULD  NOT  INFRINGE  PRIVATELY 
OWNED  RIGHTS. 

(End  of  Notice) 

(vi)  With  respect  to  any  data  to  which  the 
Contractor  has  received  permission  to  assert 
copyright,  the  DOE  has  the  right,  during  the 
5  year  period  or  successive  five  year  period 
set  forth  in  subparagraph  (e)(lKi)  of  this 
clause,  to  request  the  Contractor  to  grant  a 
nonexclusive,  partially  exclusive  or  exclusive 
license  in  any  field  of  use  to  a  responsible 
applicant(s)  upon  terms  that  are  reasonable 
under  the  circumstances,  and  if  the 
Contractor  refuses  such  request,  to  grant  such 
license  itself,  if  the  DOE  determines  that  the 
Contractor  has  not  made  a  satisfactory 
demonstration  that  either  it  or  its  licensee(s) 
is  actively  pursuing  commercialization  of  the 
data  as  set  forth  in  subparagraph  (e)(1)(A)  of 
this  clause.  Before  licensing  under  this 
subparagraph  (vi),  DOE  shall  furnish  the 
Contractor  a  written  request  for  the 
Contractor  to  grant  the  stated  license,  and  the 
Contractor  shall  be  allowed  thirty  (30)  days 


(or  such  longer  period  as  may  be  authorized 
by  the  Contracting  Officer  for  good  cause 
shown  in  writing  by  the  Contractor)  after 
such  notice  to  show  cause  why  the  license 
should  not  be  granted.  The  Contractor  shall 
have  the  right  to  appeal  the  decision  of  the 
DOE  to  grant  the  stated  license  to  the 
Invention  Licensing  Appeal  Board  as  set 
forth  in  10  CFR  781.65— "Appeals". 

(vii)  No  costs  shall  be  allowable  for 
maintenance  of  copyrighted  data,  primarily 
for  the  benefit  of  the  Contractor  and/or  a 
licensee  and  which  exceeds  DOE  Program 
needs,  except  as  expressly  provided  in 
writing  by  the  Contracting  Officer.  The 
Contractor  may  use  its  net  royalfy  income  to 
effect  such  maintenance  costs. 

(viii)  At  any  time  the  Contractor  abandons 
commercialization  activities  for  data  for 
which  the  Contractor  has  received 
permission  to  assert  copyright  in  accordance 
with  this  clause,  it  shall  advise  OSTI  and 
Patent  Counsel  and  upon  request  assign  the 
copyright  to  the  Government  so  that  the 
Government  can  distribute  the  data  to  the 
public. 

(4)  The  following  notice  may  be  placed  on 
the  software  prior  to  any  publication  and 
prior  to  the  Contractor's  obtaining  permission 
from  the  Department  of  Energy  to  assert 
copyright  in  the  software  pursuant  to 
paragraph  (c)(3]  of  this  section. 

NOTICE 

This  program  was  prepared  by  (Insert  the 
Contractor's  name  and  tiie  individual 
author],  hereinafter  the  Contractor,  under 
Contract  [Insert  the  Contract  Number)  with 
the  Department  of  Energy  (DOE).  All  rights  in 
the  program  are  reserved  by  DOE  on  behalf 
of  the  United  States  Government  and  the 
Contractor  as  provided  in  the  contract.  You 
are  authorized  to  use  this  program  for 
Governmental  purposes  but  it  is  not  to  be 
released  or  distributed  to  the  public.  Neither 
the  Government  nor  the  Contractor  makes 
any  wananfy,  express  or  implied,  or  assumes 
any  liabilify  or  responsibilify  for  the  use  of 
this  software.  This  notice  including  this 
sentence  must  appear  on  any  copies  of  this 
program. 

(End  of  Notice) 

(0  Subcontracting. 

(1)  Unless  otherwise  directed  by  the 
Contracting  Officer,  the  Contractor  agrees  to 
use  in  subcontracts  in  which  technical  data 
is  expected  to  be  produced  or  in  subcontracts 
for  supplies  that  contain  a  requirement  for 
production  or  delivery  of  data  in  accordance 
with  the  (kolicy  and  procedures  of  48  CFR 
(FAR)  subpart  27.4  as  supplemented  by  48 
CFR  (DEAR)  927.401  through  927.409,  the 
clause  entitled  "Rights  in  Data — General"  at 
48  CFR  52.227-14  with  pie  paragraph  (a)  of 
this  clause  substituted  for  paragraph  (a)  of 
that  clause  and  including  Alternates  I  &  V, 
including  its  use  with  Alternate  n  through 
Alternate  FV  as  may  be  required  or  authorized 
pursuant  to  48  CFR  27.409.  Prior  to  using 
Alternate  D,  Alternate  QI.  or  A}ternate  IV,  the 
Contractor  shall  consult  with  the  DOE  Patent 
CounseL 

(2)  It  is  the  responsibilify  of  the  Contractor 
to  obtain  from  its  Subcontractors  technical 
data  and  rights  therein,  on  behalf  of  the 
Government,  necessary  to  fulfill  the 


IMI 


15150 


Federal  Register  /  Vol.  62,  No.  61  /  Monday,  March  31,  1997  /  Proposed  Rules 


Federal  Re^tafer  /  Vol-  feiNp/61  /  Mpniiay. 


Marth 


3i, 


19^7  /"PrdttoSefl  Riil^ 


^^?! 


^6IS1 


Contractor't  obligations  to  the  Government 
with  resi>ect  to  such  data.  In  the  event  of 
refusal  by  a  Subcontractor  to  accept  a  clause 
affording  the  Government  such  rights,  the 
Contractor  shall: 

(i)  Promptly  submit  written  notice  to  the 
Contracting  OfRcer  setting  forth  reasons  or 
the  Subcontractor's  refusal  and  other 
pertinent  information  which  may  expedite 
disposition  of  the  matter,  and 

(ii)  Not  proceed  with  the  subcontract 
without  the  written  authorization  of  the 
Contracting  OfBcer. 

(gj  Rights  in  Limited  Rights  Data. 

Except  as  may  be  otherwise  specified  in 
this  Contract  as  data  which  are  not  subiect  to 
this  paragraph,  the  Contractor  agrees  to  and 
does  hereby  grant  to  the  Government  an 
irrevocable,  nonexclusive,  paid-up  license  by 
or  for  the  Government,  in  any  limited  rights 
data  of  the  Contractor  specifically  used  in  the 
performance  of  this  Contract,  provided, 
however,  that  to  the  extent  that  any  limited 
rights  data  when  furnished  or  delivered  is 
specifically  identified  by  the  Contractor  at 
the  time  of  initial  delivery  to  the  Government 
or  a  representative  of  the  Government,  such 
data  shall  not  be  used  within  or  outside  the 
Government  except  as  provided  in  the 
"Limited  Rights  Notice"  set  forth  below.  All 
such  limited  rights  data  shall  be  marked  %vith 
the  following  "Limited  Rights  Notice": 

Limited  Rights  Notice 

These  data  contain  "limited  rights  data," 

with 


furnished  under  Contract  No. 
the  United  States  Department  of  Energy 
which  may  be  duplicated  and  used  by  the 
Government  with  the  express  limitations  that 
the  "limited  rights  data"  may  not  be 
disclosed  outside  the  Government  or  be  used 
for  purposes  of  manufacture  without  prior 
permission  of  the  Contractor,  except  that 
further  disclosure  or  use  may  be  made  solely 
for  the  following  purposes: 

(a)  Use  (except  for  manufacture)  by  support 
services  contractors  within  the  scope  of  their 
contracts; 

(b)  This  "limited  rights  data"  may  be 
disclosed  for  evaluation  purposes  under  the 
restriction  that  the  "limited  rights  data"  be 
retained  in  confidence  and  not  be  further 
disclosed; 

(c)  This  "limited  rights  data"  may  be 
disclosed  to  other  Contractors  participating 
in  the  Government's  program  of  which  this 
Contract  is  a  part  for  information  or  use 
(except  for  manufacture)  in  connection  with 
the  work  performed  under  their  contracts  and 
under  the  restriction  that  the  "limited  rights 
data"  be  retained  in  confidence  and  not  be 
fiirther  disclosed:  and 

(d)  This  "limited  rights  data"  may  be  used 
by  the  Government  or  others  on  its  behalf  for 
emergency  repair  or  overhaul  work  under  the 
restriction  that  the  "limited  rights  data"  be 
retained  in  confidence  and  not  be  further 
disclosed.  This  Notice  shall  be  marked  on 
any  reproduction  of  this  data  in  whole  or  in 
part. 

'  (e)  Release  to  a  foreign  govenmient,  or 
instrumentality  thereof,  as  the  interests  of  the 
United  States  Government  may  require,  for 
information  or  evaluation,  or  for  emergency 
repair  or  overhaul  work  by  such  government 


(End  of  Notice) 

(h)  Rights  in  Restricted  Computer  Software. 

(1)  Except  as  may  be  otherwise  specified  in 
this  Contract  as  data  which  are  not  subject  to 
this  paragraph,  the  Contractor  agrees  to  and 
does  hereby  grant  to  the  Government  an 
irrevocable,  nonexclusive,  paid-up.  license 
by  or  for  the  Government,  in  any  restricted 
computer  software  of  the  Contractor 
spjecifically  used  in  the  performance  of  this 
Contract,  provided,  however,  that  to  the 
extent  that  any  restricted  computer  software 
when  furnished  or  delivered  is  specifically 
identified  by  the  Contractor  at  the  time  of 
initial  delivery  to  the  Government  or  a 
representative  of  the  Government,  such  data 
shall  not  be  used  within  or  outside  the 
Government  except  as  provided  in  the 
"Restricted  Rights  Notice"  set  forth  below. 
All  such  restricted  computer  software  shall 
be  marked  with  the  following  "Restricted 
RighU  Notice": 

Kestricted  Ri^te  Notice-Long  Fom 

(a)  This  computer  software  is  submitted 
with  restricted  rights  under  Government 

Contract  No. .  It  may  not  be  used, 

reproduced,  or  disclosed  by  the  Government 
except  as  provided  in  paragraph  (b)  of  this 
notice. 

(b)  This  computer  software  may  he: 

(1)  Used,  or  copied  for  use,  in  or  with  the 
computer  or  computers  for  which  it  was 
acquired,  including  use  at  any  Government 
installation  to  which  such  computer  or 
computers  may  be  transferred; 

(2)  Used,  copied  for  use,  in  a  backup  or 
replacement  computer  if  any  computer  for 
which  it  was  acquired  is  inoperative  or  is 
replaced: 

(3)  Reproduced  for  safekeeping  (archives) 
or  backup  purposes; 

(4)  Modified,  adapted,  or  combined  with 
other  computer  software,  provided  that  only 
the  portions  of  the  derivative  software 
consisting  of  the  restricted  computer  software 
are  to  be  made  subject  to  the  same  restricted 
rights;  and 

(5)  Disclosed  to  and  reproduced  for  use  by 
contractors  under  a  service  contract  (of  the 
type  defined  in  FAR  37.101)  in  accordance 
with  subparagraphs  (b)(1)  through  (4)  of  this 
Notice,  provided  the  Government  makes  such 
disclosure  or  reproduction  subject  to  these 
restricted  rights. 

(c)  Notwithstanding  the  foregoing,  if  this 
computer  software  has  been  published  under 
copyright,  it  is  licensed  to  the  Government, 
without  disclosure  prohibitions,  with  the 
rights  set  forth  in  the  restricted  rights  notice 
above. 

(d)  This  Notice  shall  be  marked  on  any 
reproduction  of  this  computer  software,  in 
whole  or  in  part 

(End  of  Notice) 

(2)  Where  it  is  impractical  to  include  the 
Restricted  Rights  Notice  on  restricted 
computer  software,  the  following  short-form 
Notice  may  be  used  in  lieu  thereof: 

Restricted  Rights  Notice— Short  Form 

Use,  reproduction,  or  disclosure  is  subject 
to  restrictions  set  forth  in  the  Long  Form 

Notice  of  Contract  No. with  (name 

of  Contractor). 


(End  of  Notice) 

(3)  If  the  software  is  embedded,  or  if  it  is 
commercially  impractical  to  mark  it  with 
human  readable  text,  then  the  symbol  R  and 
the  clause  date  (mo/yr)  in  brackets  or  a  box, 
a  (R-mo/yrj,  may  be  used.  This  «vill  be  read 
to  mean  restricted  computer  software,  subject 
to  the  rights  of  the  Government  as  described 
in  the  Long  Form  Notice,  in  effect  as  of  the 
date  indicated  next  to  the  symbol.  The 
symbol  shall  not  be  used  to  mark  human 
readable  material.  In  the  event  this  Contract 
contains  any  variation  to  the  rights  in  the 
Long  Form  Notice,  then  the  contract  number 
must  also  be  cited. 

(4)  If  restricted  rights  computer  software  is 
delivered  with  the  copyright  notice  of  17 
U.S.C.  401,  the  software  will  be  presumed  to 
be  published  copyrighted  computer  software 
licensed  to  the  Govenunent  without 
disclosure  prohibitions,  unlimited  rights, 
unless  the  Contractor  includes  the  following 
statement  with  such  copyright  notice 
"Unpublished-rights  reserved  under  the 
Copyright  Laws  of  the  United  States." 

(i)  Relationship  to  patents. 

Nothing  contained  in  this  clause  creates  or 
is  intended  to  imply  a  license  to  the 
Government  in  any  ptatent  or  is  intended  to 
be  construed  as  affecting  the  scope  of  any 
licenses  or  other  rights  otherwise  granted  to 
the  Government  under  any  patent 

(End  of  Clause) 

Alternate  I  (XXX  1996):  In  accordance  with 
970.2706(f),  insert  the  parenthetical  phrase 
"(except  Restricted  Data  in  category  C-24,  10 
CFR  part  725,  in  which  DOE  has  reserved  the 
right  to  receive  reasonable  compensation  for 
the  use  of  its  inventions  and  discoveries, 
including  related  data  and  technology)"  after 
"technical  data"  in  paragraph  (b)(2)(ii)  of  the 
clause  at  970.5204—44,  as  appropriate. 

(End  of  Alternate) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  395 

[FHWA  Docket  No.  MC-96-28] 
RIN  212S-AD93 

Hours  of  Service  of  Drivers 

March  24,  1997. 
AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Advance  notice  of  proposed 
ixilemaking  (ANPRM);  extension  of 
comment  period. 

SUMMAirr:  The  FHWA  is  extending  this 
rulemaking's  comment  period  until  )ime 
30,  1997.  This  is  in  response  to  two 
petitions  received  by  the  FHWA 
requesting  an  extension  of  the  comment 
period  closing  date.  The  petitioners 
based  their  requests  upon  the  FHWA's 


pending  publication  of  the  Driver 
Fatigue  and  Alertness  Study  full  report. 
This  ANPRM  is  mandated  by  the  ICC 
Termination  Act  of  1995. 
DATES:  Comments  to  the  general 
ANPRM  should  be  received  no  later 
than  June  30,  1997.  Late  comments  will 
be  considered  to  the  extent  practicable. 
AtX>RESSES:  Signed,  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  document  and 
must  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  rulemaking  and 
operational  issues:  Mr.  David  Miller, 
Office  of  Motor  Carrier  Research  and 
Standards.  (202)  366-1 790; /or 
information  regarding  human  factors 
and  fatigue  research  pmgrams:  Ms. 
Deborah  Freund,  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
1790;  and  for  information  regarding 
legal  issues:  Mr.  Charles  Medalen, 
Office  of  the  Chief  Counsel,  (202)  366- 
0834,  Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION:  On 
November  5,  1996  (61  FR  57251),  the 
FHWA  published  an  ANPRM  requesting 
answers  to  numerous  questions  related 
to  coDunercial  motor  vehicle  driver 
hours-of-service  regulations,  including 
fatigue,  loss  of  alertness,  and  hours  off 
duty.  The  ANPRM  set  March  31, 1997, 
as  the  docket  closing  date  for  signed, 
written  comments. 

On  March  5, 1997,  the  Advocates  for 
Highway  and  Auto  Safety  (AHAS) 
delivered  a  petition  to  the  FHWA.  This 
petition  requested  the  FHWA  to  extend 
this  rulemaidng's  comment  p>eriod 
closing  date  by  60  days.  The  AHAS 
believes  it  and  the  public  should  have 
ample  opportunity  to  review  and 
critique  the  Driver  Fatigue  and 
Alertness  Study's  full  report.  The  full 
report  has  not  yet  been  published  or 
placed  in  the  docket.  A  59-page 
technical  summary  and  a  17-page 
executive  summary  have  been  placed  in 
the  docket. 

On  March  13, 1997,  the  Insurance 
Institute  for  Highway  Safety  (IIHS) 
petitioned  the  FHWA  to  extend  this 
rulemaking's  comment  period  closijig 
date  by  60  days.  The  IIHS  believes  it 


also  should  have  ample  opportiinity  to 
review  and  critique  the  Driver  Fatigue 
and  Alertness  Study's  full  report, 
including  its  data. 

At  the  time  of  the  original  publication 
in  November  1996  (61  FR  57251).  the 
FHWA  believed  the  full  report  would  be 
published  and  available  well  in  advance 
of  the  comment  closing  date.  The 
FHWA,  however,  has  experienced 
unforeseen  editorial  delays  in 
publishing  the  full  report.  The  FHWA 
believes  publication  will  now  be 
accomplished  by  the  end  of  April  1997. 
The  FHWA  believes  it  should  allow  the 
public  to  review  and  critique  the  fiUl 
report  of  the  Driver  Fatigue  and 
Alertness  Study. 

The  FHWA  has  also  conducted 
listening  sessions,  specifically  listening 
to  drivers,  about  how  the  hours-of- 
service  regulations  affect  their  daily 
lives  and  their  recommended  changes  to 
improve  the  rules.  See  62  FR  6161, 
February  11, 1997.  Many  interested 
persons  have  attended  these  sessions 
and  would  like  to  review  the  transcripts 
of  these  listening  sessions.  A  few  of  the 
transcripts  will  not  be  delivered  to  the 
FHWA  docket  prior  to  March  31. 1997. 

For  the  reasons  above,  the  FHWA 
finds  good  cause  to  extend  this  ANPRM 
comment  period  closing  date  for  60  days 
after  the  expected  publication  date  of 
the  full  report  of  die  FHWA's  Driver 
Fatigue  and  Alertness  Study  in  late 
April  1997. 

List  of  Subyects  in  49  CFR  Part  395 

Global  positioning  systems.  Highway 
safety,  Highways  and  roads.  Intelligent 
Transportation  Systems,  Motor  carriers. 
Motor  vehicle  safety.  Reporting  and 
recordkeeping  requirements. 

Issued  on:  March  26, 1997. 

Anthority:  23  U.S.C.  315  and  49  CFR  1.48. 
Jane  Garvey, 

Acting  Administrator,  Federal  Highway 
Administration. 

[FR  Doc.  97-8198  Filed  3-27-97;  1:06  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Part  679 

[LD.  032097E] 

Groundfish  Rsheries  of  the  Bering 
Sea/Aleutian  Islands  Area  and  the  Gulf 
of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  AdministiBtion  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent;  scoping 
meetings;  request  for  comments. 

SUMMARY:  NMFS  announces  its 
intention  to  prepare  a  supplemental 
environmental  impact  statement  (SEIS) 
on  the  Federal  action  by  which  total 
allowable  catch  (TAC)  specifications 
and  prohibited  species  catch  limits  in 
the  groundfish  fisheries  that  are 
conducted  in  the  Bering  Sea  and 
Aleutian  Islands  Area  (BSAI)  and  the 
Gulf  of  Alaska  (GO A)  are  annually 
established  and  apportioned. 

NMFS  will  hold  scoping  meetings  to 
provide  for  public  input  into  the  range 
of  actions,  alternatives,  and  impacts  that 
the  SEIS  should  consider.  In  addition  to 
holding  the  scoping  meetings,  NMFS  is 
accepting  written  comments  on  the 
range  of  actions,  alternatives,  and 
impacts  it  should  be  considering  for  this 
SEIS. 

DATES:  Written  comments  will  be 
accepted  through  July  1,  1997.  See 
SUPPLEMENTARY  MFORMATION  for  meeting 
times  and  special  acconunodations. 

ADDRESSES:  Written  comments  and 
requests  to  be  included  on  a  mailing  list 
of  persons  interested  in  the  SEIS  should 
be  sent  to  Lori  Gravel,  Fisheries 
Management  Division,  National  Marine 
Fisheries  Service,  P.O.  Box  21668, 
Jimeau,  AK  99802. 

See  SUPPLEMENTARY  IMKHMATKM  for 
meeting  locations  and  special 
accommodations. 

FOR  FURTHER  ff^ORMATION  CONTACT: 
Tamra  Paris,  (907)  586-7645. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  the  United 
States  has  exclusive  fishery 
management  authority  over  all  living 
marine  resources,  except  for  migratory 
species,  found  within  the  exclusive 
economic  zone  between  3  and  200 
nautical  miles  from  the  baseline  used  to 
measure  the  territorial  sea. 

The  management  of  these  marine 
resources  is  vested  in  the  Secretary  of 
Commerce  (Secretary)  and  in  eight 
Regional  Fishery  Management  Councils. 
The  North  Pacific  Fishery  Management 
Council  (Council)  has  the  responsibility 
to  prepare  fishery  management  plans 
(FlCfPs)  for  the  marine  resources,  which 
it  finds  require  conservation  and 
management,  in  the  Alaska  region  of 
responsibility.  The  Council  consists  of 
Federal  and  State  officials  having 
authority  for  fishery  management  and  of 
private  persons  nominated  by  the 
governors  of  the  States  of  Alaska, 
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Oregon,  and  Washington  and  appointed 
by  the  Secretary. 

The  FMPs  must  specify  the  optimum 
yield  &om  each  fishery,  which  would 
provide  the  greatest  benefit  to  the 
Nation,  and  must  state  bow  much  of 
that  optimum  yield  can  be  expected  to 
be  harvested  by  U.S.  vessels.  The  FMPs 
must  also  specify  the  level  of  Ashing 
that  would  comprise  overfishing. 

The  Council  prepared  and  the 
Secretary  approved  the  Fishery 
Management  Plan  for  the  Croundfish 
Fishery  in  the  Bering  Sea  and  Aleutian 
Islands  Area  in  1981.  An  environmental 
impact  statement  (EIS)  was  prepared  for 
the  action  implementing  the  FMP  and 
was  filed  in  1981.  The  BSAI  FMP  has 
been  amended  42  times.  National 
Environmental  Policy  Act  (NEPA) 
enviromnental  documents  have  been 
prepared  for  each  amendment  as  well  as 
for  subsequent  regulatory  actions, 
including  the  annual  process  of 
establishing  TAC  specifications. 

The  Council  prepared  and  the 
Secretary  approved  the  Fishery 
Management  Plan  for  Croundfish  of  the 
Culf  of  Alaska  in  1978.  An  EIS  was 
prepared  for  the  action  implementing 
the  FMP  and  was  filed  in  1978.  The 
GOA  FMP  has  been  amended  45  times. 
NEPA  environmental  documents  have 
been  prepared  for  each  amendment  as 
well  as  for  subsequent  regulatory 
actions,  including  the  annual  process  of 
establishing  TAC  .specifications. 

The  purpose  of  the  original  FMPs  was 
to  manage  the  groundfish  fisheries  for 
the  optimum  yield  and  to  allocate 
harvest  between  domestic  and  foreign 
fishermen.  The  fisheries  have  evolved 
since  then  through  the  Council  process 
including  FMP  amendments, 
regulations,  and  continued  compliance 
with  other  Federal  laws  and  executive 
orders.  The  frequencies  of  marine 
mammal,  marine  bird,  and  fish  species 
in  the  biological  assemblage  present 
now  are  diffierent  fit>m  frequencies  that 
existed  and  were  displayed  in  1978  and 
1981  environmental  analyses.  Several 
marine  species  have  been  listed  under 
the  Endangered  Species  Act,  some  of 
which  may  be  affected  by  fishery 


management  actions.  New  information 
about  the  ecosystem,  impacts  of  the 
fisheries,  and  management  tools  has 
become  available  since  the  EISs  were 
prepared. 

For  the  above  reasons,  NMFS  has 
determined  that  a  SEIS  shall  be 
prepared  that  incorporates  the 
following:  The  amendments  to  the 
groundfish  FMPs;  the  aimual  process  for 
determining  the  TAC  specifications;  and 
the  public  processes  in  place  for 
implementing  new  regulations,  revising 
existing  ones,  and  incorporating  new 
information.  Because  the  BSAI  and  GOA 
groundfish  fisheries  utilize  similar 
resources  from  adjacent  locations  in  the 
large  North  Pacific  ecosystem,  use 
similar  gear  deployed  by  interrelated 
constituents,  and  are  overseen  by  the 
same  Fishery  Management  Council, 
NMFS  has  decided  to  display  the 
impacts  of  both  fisheries  in  one  SEIS. 

The  SEIS  will  analyze  the  process  by 
which  annual  TAC  specifications  and 
prohibited  species  catch  limits  are 
determined,  together  with  the 
procedures  for  implementing  changes  to 
those  processes.  The  processes 
encompass  decisions  about  location  and 
timing  of  each  fishery,  harvestable 
amounts,  exploitation  rates,  exploited 
species,  groupings  of  exploited  species, 
gear  types  and  groupings,  allocations, 
product  quality,  organic  waste  and 
secondary  utilization,  at-sea  and  on- 
land  organic  discard,  species  at  higher 
and  lower  trophic  levels,  habitat 
alterations,  and  relative  impacts  to 
coastal  conmiunities.  society,  the 
economy,  and  the  domestic  and  foreign 
groundfish  markets.  Effects  of  these 
decisions  are  manifested  over  many 
years  in  multifaceted  social  and 
biological  arenas.  Inherent  in 
implementing  any  groundfish  fisheries 
management  regime  are  commitments  to 
provide  in-season  management, 
enforcement,  monitoring,  stock 
assessment,  and  summary  analyses.  In 
addition  to  evaluating  the  mandated  No 
Action  Alternative  (i.e.,  the  management 
process  that  is  in  place  now  would 
continue  to  apply),  the  SEIS  will 
include  a  full  range  of  alternatives  and 


discussions  of  their  potential  impacts  on 
the  biological  and  socioeconomic 
environments.  NMFS  is  seeking 
suggested  additional  alternatives  from 
the  public  through  the  scoping  process 
and  written  responses  to  this  document. 

Preparation  of  the  SEIS  is  expected  to 
take  1  year  and  include  distribution  of 
a  draft  SEIS  and  incorporation  of 
comments  on  it  into  the  final  SEIS. 

The  scoping  meetings  for  Anchorage, 
Ehitch  Haihor,  Juneau,  Ketchikan, 
Kodiak,  Portland,  Seattle,  and  Sitka  will 
be  held  at  the  following  times  and 
locations: 

1.  Juneau — June  11,  1997, 1-3  p.m., 
Juneau  Federal  Building,  Room  445,  709 
West  9th  Street,  Juneau,  AK. 

2.  Anchorage — Jime  13, 1997,  2-5 
p.m..  Anchorage  Federal  Building 
Executive  Dining  Room,  222  West 
Seventh  Avenue,  Anchorage,  AK. 

3.  Dutch  Harbor— June  16,  1997,  2-5 
p.m.,  Grand  Aleutian  Hotel  100  S«dmon 
Way,  Dutch  Harbor,  AK. 

4.  Kodiak— June  18,  1997.  7-10  p.m., 
Westmark  Hotel,  236  West  Rezanof 
Ehive,  Kodiak,  AK,  in  combination  with 
meeting  of  the  North  Pacific  Fishery 
Management  Council  meeting. 

5.  Sitka— June  23, 1997, 1-3  p.m.. 
University  of  Alaska,  Sitka,  Room  133, 
1332  Seward  Avenue  (Ehiponski  Island), 
Sitka,  AK. 

6.  Seattle— June  25,  1997,  2-5  p.m., 
Alaska  Fisheries  Science  Center,  7600 
Sand  Point  Way  NE.,  Building  4,  Room 
2039,  Seattle,  WA. 

7.  Portland— June  27,  1997,  7-10  p.m.. 
Red  Lion  -  Downtown,  310  SW.  Lincoln, 
Portland,  OR. 

Special  Accommodations 

Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Rebecca  Campbell 
(907)  586-7228  at  least  5  days  before  the 
meeting  dates. 

Dated:  March  25,  1997. 
Bruce  C  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[PR  Doc.  97-«059  Filed  3-28-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  ager>cy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Ctilldren  (WIC):  Poverty  Income 
Guidelines 

^    AGENCY:  Food  and  Consumer  Service, 
USDA. 
ACTION:  Notice. 

SUMMARY;  The  Department  announces 
adjusted  poverty  income  guidelines  to 
be  used  by  State  agencies  in 
determining  the  income  eligibility  of 
persons  applying  to  participate  in  the 
Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC  Program).  These  poverty 
income  guidelines  are  to  be  used  in 
conjimction  with  the  WIC  Regulations. 
^FECnVE  DATE:  July  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hallman,  Branch  Chief,  Policy 
and  Program  Development  Branch, 
Supplemental  Food  Programs  Division, 
FCS,  USDA,  3101  Park  Center  Drive, 
Alexandria,  Vii<ginia  22302,  (703)  305- 
2730. 

SUPPl^MENTARY  INFORMATKM: 

Regulatory  Flexibility  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regidatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  this  Act. 

Paperworic  Reduction  Act  of  1995 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 


to  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507). 

Executive  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.557  and  is 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  48  FR  29112  June  24, 
1983). 

Description 

Section  17(d)(2)(A)  of  the  Child 
Nutrition  Act  of  1966  (42  U.S.C.  1786 
(d)(2)(A))  requires  the  Secretary  of 
Agriculture  to  establish  income  criteria 
to  be  used  with  nutritional  risk  criteria 
in  determining  a  person's  eligibility  for 
participation  in  the  WIC  Program.  The 
law  provides  that  persons  will  be 
income  eligible  for  the  WIC  Program 
only  if  they  are  members  of  famiUes  that 
satisfy  the  income  standard  prescribed 
for  reduced  price  school  meals  under 
section  9(b)  of  the  National  School 
Lunch  Act  (42  U.S.C.  1758(b)).  Under 
section  9(h),  the  income  limit  for 
reduced  price  school  meals  is  185 
percent  of  the  Federal  Poverty  Income 
Guidelines,  as  adjusted. 

Section  9(b)  also  requires  that  these 
guidelines  be  revised  annually  to  reflect 
changes  in  the  Consumer  Price  Index. 
The  annual  revision  for  1997  was 
published  by  the  Department  of  Health 
and  Human  Services  (DHHS)  in  the 
Federal  Register  on  March  10, 1997  at 
62  FR  10856.  The  guidelines  published 
by  DHHS  are  referred  to  as  the  poverty 
income  guidelines. 

Section  246.7(d)(1)  of  the  WIC 
regulations  specifies  that  State  agencies 
may  prescribe  income  guidelines  either 
eqiialing  the  income  guidelines 
established  imder  section  9  of  the 
National  School  Lunch  Act  for  reduced 
price  school  meals  or  identical  to  State 

Income  Eligibility  Guidelines 
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or  local  guidelines  for  free  or  reduced 
price  health  care.  However,  in 
conforming  WIC  income  guidelines  to 
State  or  local  health  care  guidelines,  the 
State  cannot  establish  WIC  guidelines 
which  exceed  the  guidelines  for  reduced 
price  school  meals,  or  which  are  less 
than  100  percent  of  the  Federal  poverty 
income  guidelines.  Consistent  with  the 
method  used  to  compute  eligibility 
guidelines  for  reduced  price  meals 
imder  the  National  School  Lunch 
Program,  the  poverty  income  guidelines 
were  multiplied  by  1.85  and  the  results 
rounded  upward  to  the  next  whole 
dollar. 

At  this  time  the  Department  is 
publishing  the  maximum  and  minimum 
WIC  poverty  income  limits  by 
household  size  for  the  period  July  1 , 
1997  through  June  30, 1998.  Consistent 
with  section  17(f)(17)  of  the  Child 
Nutiition  Act  of  1966  (42  U.S.C. 
1 786(f)(l  7)),  a  State  agency  may 
implement  the  revised  WIC  income 
eligibility  guidelines  concurrentiy  with 
the  implementation  of  income  eligibility 
guidelines  under  the  Medicaid  program 
established  imder  tide  XIX  of  the  Social 
Security  Act  (42  U.S.C.  1396  et  seq.). 
State  agencies  may  coordinate 
implementation  %vith  the  revised 
Medicaid  guidelines,  but  in  no  case  may 
implementation  take  place  later  than 
July  1, 1997.  State  agencies  that  do  not 
coordinate  implementation  with  the 
revised  Medicaid  guidelines  must 
implement  the  WIC  income  eligibility 
guidelines  July  1. 1997.  The  first  table 
of  this  notice  contains  the  income  limits 
by  household  size  for  the  48  contiguous 
States,  the  District  of  Columbia  and  all 
Territories,  including  Guam.  Because 
the  poverty  income  guidelines  for 
Alaska  and  Hawaii  are  higher  than  for 
the  48  contiguous  States,  separate  tables 
for  Alaska  and  Hawaii  have  been 
included  for  the  convenience  of  the 
State  agencies. 


Household  size 


Federal  Poverty  Guidelines 


Anmjai 


Month 


Reduced  Price  Meals— 185% 


Annual 


Month 


Week 


48  CONTIGUOUS  UNITED  STATES,  DISTRICT  OF  COLUMBIA,  GUAM  AND  TERRITORIES 


7.890 


658 


152 


14.597 


1217 


281 
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Housetidd  size 


2  

3  

4  „ 

5 

6  

For  each  addl  family  mefTit)er  add 


Federal  Poverty  Guidelines 


Annual 


Month 


10.610 

885 

205 

13.330 

1.111 

257 

16.050 

1.338 

309 

18.770 

1.565 

361 

21.490 

1.791 

414 

24,210 

2.018 

466 

26.930 

2,245 

518 

♦2.720 

♦227 

♦53 

Week 


Reduced  Price  Meals— 185% 


Annual 


19.629 
24.661 
29.693 
34,725 
39.757 
44.789 
49.821 
♦5,032 


Month 


1.636 
2,056 
2,475 
2.894 
3.314 
3.733 
4.152 
♦420 


Week 


378 
475 
572 


765 
862 
959 
♦97 


ALASKA 


1 
2 
3 

4 
5 
6 

7 


For  each  addl  (amity  member  add 


9,870 
13,270 
16,670 
20,070 
23,470 
26,870 
30,270 
33,670 
♦3,400 


823 
1,106 
1.390 
1.673 
1.956 
2,240 
2.523 
2,806 
♦284 


190 
256 
321 
386 
452 
517 
583 
648 
♦66 


18,260 
24.550 
30.840 
37.130 
43.420 
49.710 
56,000 
62.290 
♦6,290 


1,522 
2.046 
2,570 
3.095 
3,619 
4.143 
4.667 
5,191 
♦525 


352 

473 

594 

715 

835 

956 

1,077 

1,198 

♦  121 


HAWAII 


1  „.  „ 

2  „ 

3  ™ 

4  

5  „ 

6  „ 

8  "!!"!I™""""™""!""™ZI""I"! 

For  each  addl  family  member  add 


9,070 
12,200 
15,330 
18.460 
21.590 
24.720 
27.850 
30.980 
♦3.130 


756 
1.017 
1,278 
1,539 
1,800 
2,060 
2,321 
2,582 
♦261 


175 
235 
295 
355 

416 
476 
536 
596 
♦61 


16.780 
22.570 
28.361 
34.151 
39.942 
45.732 
51.523 
57.313 
♦5.791 


1.399 
1,881 
2,364 
2,846 
3,329 
3.811 
4,294 
4,777 
♦483 


323 
435 
546 
657 
769 
880 
991 
1.103 
♦112 


Dated:  March  21, 1997. 
William  E.  Lndwig. 

Administrator. 

(FR  Doc.  97-6096  Filed  3-28-97;  8:45  am) 

BHJJNQCOOE  3410-30-P 


Food  Safety  and  Inspoction  Service 

[CtoCkct  No.  97-002N] 

Soficitatkins  for  Bids  on  Proposals 
Relating  to  FSIS's  Farm  to  Table 
Strategy 

AOOICY:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Notice. 


SMMARV:  The  Food  Safety  and 
Inspection  Service  (FSIS)  has 
announced  in  the  Commerce  Business 
Daily  a  series  of  solicitations  for  bids 
concerning  animal  pnxluction  practices 
as  they  relate  to  food  safety.  Four  of 
these  solicitations  consist  of 
demonstrating  voluntarily  implemented 
pre-slaughter  practices  that  reduce 
contaminants  in  or  on  food  animals 
presented  for  slaughter  and  enhance  the 
ability  of  slaughter  establishments  to 
meet  pathogen  reduction  performance 


standards  and  institute  sound  risk-based 
HACXIP  plans  for  incoming  animals.  The 
interest  areas  are  pork,  poultry,  non-fed 
beef  and  sheep.  A  fifth  project  is  to  leam 
what  training  methodologies  have  been 
effective  in  improving  food  animal 
production  safety  practices.  A  sixth 
project  is  to  support  a  survey  of  small 
producers  to  determine  producer  needs 
as  slaughter  establishments  develop 
pathogen  reduction  HA(XP  systems. 
ADDRESSES:  Solicitation  packages  may 
be  requested  firom  Julie  Adams,  Head, 
Acquisition  Agreements  Section,  Room 
2161,  South  Agriculture  Building,  FSIS, 
USDA,  Washington,  DC  20250;  FAX 
(202)690-1814. 

FOR  FURTHER  MFORMATWN  CONTACT: 
Refer  to  the  Commerce  Business  Daily, 
dated  2/27/97.  page  4. 

SUPPt.EMENTARY  MFORMATION: 
Background 

In  the  final  rule,  "Pathogen 
Reduction;  Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  Systems "  (61  FR 
38806),  published  on  July  25,  1996, 
FSIS  discussed  its  £arm-to-table  food 
safety  strategy  (61  FR  38810).  This 
strategy  focuses  on  the  control  of  food 


safety  hazards  throughout  the 
continuum  of  animal  production, 
slaughter  and  processing,  distribution, 
and  sale  of  meat  and  poultry  products. 
FSIS  has  historically  focused  on  the 
manufactiuing  of  meat  and  poultry 
products  through  its  inspection 
program;  however,  the  Agency's  public 
health  mandate  requires  that  it  also 
consider  the  pre-  and  post-processing 
hazards  as  part  of  a  comprehensive 
strategy  to  prevent  foodbome  illness. 

The  farm-to-table  food  safety  strategy 
is  founded  on  three  principles: 

•  Hazards  that  could  result  in 
foodbome  illness  arise  at  each  stage  of 
the  farm-to-table  continuum:  animal 
production  and  slaughter,  and  the 
processing,  transportation,  storage,  and 
retail,  restaurant,  or  food  service  sale  of 
meat  and  poultry  products.  Each  stage 
presents  hazards  of  pathogen  and  other 
contamination  and  each  provides 
opportunities  for  minimising  the  effect 
of  those  hazards. 

•  Those  in  control  of  each  segment  of 
the  Carm-to-table  continuum  bear 
responsibility  for  identifying  and 
preventing  or  reducing  food  safety 
hazards  that  are  under  their  operational 
control. 
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•  The  Agency's  public  health 
mandate  requires  that  it  address 
foodbome  illness  hazards  within  each 
segment  of  the  food  production  chain 
and  implement  or  encourage  preventive 
strategies  that  improve  the  wholt, 
system. 

As  part  of  this  farm-to-table  strategy, 
FSIS  is  interested  in  supporting  a  series 
of  pilot  demonstration  projects  which 
may  assist  food  animal  producers, 
markets,  the  slaughter  and  processing 
industry,  and  the  Agency  in  meeting 
food  safety  challenges  in  a  preventive 
HACCP  framework.  These  projects  are 
intended  to  develop  and  foster 
voluntary  food  safety  measures  that  can 
reasonably  be  taken  on  the  farm, 
through  marketing  channels,  and  during 
preslaughter  preparation  to  decrease 
public  health  hazards  in  animals 
presented  for  slaughter. 

Therefore,  the  Agency  has  announced 
in  the  Commerce  Business  Daily  a  series 
of  solicitations  for  bid  on  proposals  to 
gain  information  concerning  animal 
production  practices  as  they  pertain  to 
food  safety.  Briefly,  these  solicitations 
are  as  follows: 


Proposals  1-4 
Four  Species 


-Pathogen  Reduction  in 


FSIS  is  interested  in  funding  pilot 
projects  that  use  risk  assessment 
strategies  to  demonstrate  the 
application,  feasibility,  and 
effectiveness  of  current  technologies  for 
controlling  contaminants  and  that 
emphasize  pre-slaughter  pathogen 
reduction.  Multi-disciplinary  teams  in 
multiple  geographical  locations  are 
required.  Projects  must  demonstrate 
mtilti-geographical  and  multi-seasonal 
applicability. 

There  are  four  project/species  areas  of 
interest:  pork,  poultry,  non-fed  beef,  and 
sheep.  For  poultry,  there  is  information 
available  on  intervention  methods  used 
to  reduce  pathogens  in/on  poultry 
during  production  and  transportation  to 
slaughter.  A  possible  approach  would 
be  to  demonstrate  whether  or  not  multi- 
faceted  (two  or  more)  risk  reduction 
practices  carried  out  pre-slaughter  could 
reliably  reduce  carcass  contamination. 
With  regard  to  pork,  non-fed  beef,  and 
sheep,  the  Agency  is  interested  in 
learning  the  relationship  of  current 
production  practices  to  the  incidence  of 
pathogens  in  slaughter  facilities.  Using 
animal  identification  techniques  to 
improve  information-sharing  between 
production  and  slaughter/processing 
entities  is  required  for  non-fed  beef  and 
encouraged  for  pork  and  sheep. 


Proposal  5 — Training  for  Food  Animal 
Producers 

FSIS  is  also  interested  in  learning 
which  training  methodologies  will  work 
best  to  maximize  the  effectiveness  of 
future  food  safety  initiatives  directed  at 
food  animal  prodiicers,  particularly 
small  producers.  The  purpose  of  these 
programs  is  to  improve  the  ability  of 
food  animal  producers  to  maintain 
sustainable  operations  as  they  address 
requirements  of  slaughter 
establishments  implementing 
preventive  HACCP  systems  and  other 
food  safety  responsibilities. 

Proposal  6— Survey  of  Small  Producer 
HACCP  Needs 

FSIS  is  interested  in  supporting  a 
survey  of  small  producers  and  small  and 
very  small  slaughter  establishments. 
The  purpose  of  the  survey  is  t(f 
determine  the  needs  of  producers  who 
supply  slaughter  establishments  as  these 
establishments  consider  developing 
pathogen  reduction  and  HACCP 
systems.  Proposals  should  address 
multiple  geographic  locations  with  a 
focus  on  disadvantaged  areas  and 
various  slaughter  classes.  The 
evaluation  must  include  access  to  and 
use  of  veterinary  services,  knowledge 
and  implementation  of  commodity  food 
safety/quality  assurance  programs,  and 
recordkeeping  practices  for  animal  drug 
use. 

Done  at  Washington,  DC,  on  March  24, 
1997. 

Thomas  J.  Billy, 

Administrator 

(FR  Doc.  97-7996  Filed  3-28-97;  8:45  am] 

BIUJNG  CODE  3410-OR-P 


Natural  Resources  Conservation 
Service 

Changes  in  ttte  Stale  Tecfmicai  Guides 
in  Oregon 

agency:  Natural  Resources 
Conservation  Service  (formerly  the  Soil 
Conservation  Service),  USDA. 
ACTION:  Notice  of  change. 

SUMMARY:  Pursuant  to  section  343  of 
Subtitle  E  of  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
(FAIRA)  that  requires  the  Secretary  of 
Agriculture  to  provide  public  notice  and 
comment  under  Section  553  of  Title, 
United  States  Code,  with  regard  to  any 
future  technical  guides  that  are  used  to 
carry  out  Subtitles  A,  B,  and  C  of  Title 
Xn  of  the  Food  Seciuity  Action  of  1985 
(16  U.S.C  3801  et  seq.),  the  Natural 
Resources  Conservation  Service,  United 
States  Department  of  Agricultiue,  gives 
notice  of  revisions  to  all  conservation 


practices  in  Section  FV  of  the  State 
technical  guides  in  Oregon.  The 
distribution  of  these  revisions  and  an 
updated  index  of  conservation  practices 
standards  and  specifications  will  be  via 
Oregon  Bulletin  OR  450-7-2  dated 
March  14, 1997. 

These  revisions  to  conservation 
practices  in  Section  IV  of  State  technical 
guides  are  subject  to  these  provisions 
since  one  or  more  used  or  could  be  used 
as  part  of  a  conservation  management 
system  to  comply  with  the  Hi^y 
Erodible  Land  Conservation  or  Wetland 
Conservation  requirements. 

FOR  FURTHER  MFORMATKW  CONTACT: 
Roy  M.  Carlson,  Jr.,  Leader — Technology 
Development.  USDA-NRCS,  101  SW 
Main,  Suite  1300,  Portland,  OR  97204- 
3221.  FAX  (503)  414-3277  or  Internet: 
rcarlsonOor.nrcs.usdi  .gov. 

A  copy  of  the  new  ndex  and  any  of 
the  revised  items  can  be  obtained  from 
Roy  Carlson.  These  items  will  also  be 
available  at  each  of  the  NRCS  field 
offices  in  Oregon  beginning  March  31, 
1997.  Comments  can  be  sent  to  Roy 
Carlson  at  the  NRCS  state  office  in 
Portland,  Oregon. 

SUPPIXMENTARY  WTORMATION:  In  Oregon, 
"technical  guides"  refers  to  the  Field 
Office  Technical  Guide  maintained  at 
each  NRCS  field  Office  in  Oregon.  The 
previous  revisions  to  conservation 
practices  in  technical  guides  in  Oregon 
were  issued  in  June  1994.  The  former 
Oregon  "Index  of  Conservation  Practice 
Standards  and  Specifications"  was 
dated  June  1994.  The  revised 
conservation  practices  and  revised 
index  will  be  dated  March  1997  and 
include  all  of  the  conservation  practices 
and  standards  and  conservation  practice 
specifications.  Revisions  include  word 
changes,  reformatting  sections  of 
practice  standards  to  be  consistent  with 
new  national  guidelines,  name  changes, 
renumbering,  additions,  deletions  and 
redating. 

Dated:  March  25, 1997. 
Leonard  Jordan, 

Asst.  State  Conservationist,  Natural 
Resources  Conservation  Service. 
(FH  Doc  97-8023  FUed  3-28-97;  8:45  am) 
aUMB  COOC  34M-1«-M 


Rural  Busines»*Cooperative  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 

ACTION:  Proposed  collection;  Conunents 
requested. 
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SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
part  1320  (60  FR  44978,  August  29. 
1995),  this  notice  announces  the  Rural 
Business-Cooperative  Service's  (RES) 
intention  to  request  an  extension  for  a 
currently  approved  information 
collection  or  recordkeeping 
requirements  contained  in  the  Federal- 
State  Research  on  Cooperatives 
Program,  as  found  in  7  CFR  Part  4285. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  May  30, 1997. 
FOR  FURTHER  INFORMATKM  COfTACT: 
Thomas  Stafford.  Director.  Cooperative 
Marketing  IDivision.  Cooperative 
Services.  RBS.  USDA.  Stop  3252,  Room 
4204, 1400  Independence  Ave.  SW, 
Washington.  DC  20080-3252.  telephone 
(202)  690-0368.  (This  is  not  a  toll  free 
number.)  E-mail: 

tstafi9rurdev.usda.gov.  The  Federal 
Information  Relay  service  on  1-800- 
877-8339  may  be  used  by  TDD  users. 

SUPPLEMENTARY  INFORMATION: 

Title:  Federal-State  Research  on 
Cooperatives  Program. 

OhW  Number  0570-0005. 

Expiration  Date  of  Approval:  )une  30, 
1997. 

Type  of  Request:  Intent  to  extend  the 
currently  approved  information 
collection  and  record  keeping 
requirements. 

Abstract:  The  Federal-State  Research 
on  Cooperatives  (FSROC)  Program,  is 
authorized  under  Section  204(b)  of  the 
AgriciUtural  Marketing  Act  of  1946  (7 
U.S.C.  1621  et  seq).  The  FSROC  Program 
is  a  matching  fund  program  designed  to 
assist  State  Department  of  Agriculture 
and  State  Agricultural  Experiment 
Stations  in  conducting  research  related 
to  cooperatives.  The  program  is  not 
currenUy  funded,  but  existing 
agreements  are  in  place  and  futiire 
funding  is  anticipated. 

The  FSROC  Program  is  conducted 
using  cooperative  agreements  which 
include  a  need  for  reporting  information 
on  the  project  proposals.  In  addition, 
the  accepted  proposals  are  required  to 
keep  financial  records  of  the  project 
funds  and  to  make  program  and 
financial  progress  reports  on  a  quarterly 
basis. 

Estimate  of  Burden:  Public  reporting 
for  this  collection  information  is 
estimated  to  average  3.48  hours  per 
response  with  a  variation  of  from  10 
minutes  to  36  hours. 

Respondents:  State  departments  of 
Agriculture,  State  Agricultural 
Experiment  Stations,  and  other  related 
State  agencies. 


Estimated  Number  of  Respondents: 
20. 

Estimated  Number  of  Responses  Per 
Respondent:  14.25. 

Estimated  Total  Annual  Burden  on 
Respondents:  1712  Hours. 

Copies  of  this  information  collection 
and  record  keeping  can  be  obtained 
from  Sam  Spencer,  Regulations  and 
Paperwork  Management  Division,  at 
(202)  720-9588. 

Comments 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  forms  of 
information  technology.  Comments  may 
be  sent  to  Sam  Spencer,  Regulations  and 
Paperwork  Management  Division,  U.  S. 
Department  of  Agriculture,  Rural 
Development,  STOP  0743,  Washington, 
DC  20250-0743.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  March  21, 1997. 

Dayton  J.  Watkina. 

Administrator,  Rural  Business-Cooperative 
Service., 

IFR  Doc.  97-7997  Filed  3-28-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Minority  Business  OevsiopriMnt 
Agency 

Business  Deveiopment  Center 
Applications:  Chicago  I  and  Chicago  11 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 
ACTION:  Cancellation. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA)  is 
cancelling  the  announcement  to  solicit 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBE)C)  Program  to  operate  the  Chicago 
I  and  Chicago  II  MBDCs.  This 
solicitation  was  originally  published  in 


the  Federal  Register,  Tuesday.  Jime  18. 
1996.  Vol.  61.  No.  118,  page  30856. 

(Catalog  of  Federal  Domestic  Assistance, 
11.800  Minority  Business  Development 
Center) 

Dated:  March  25,  1997. 
Frances  B.  Dotiglas, 

Alternate  Federal  Register  Liaison  Officer, 
Minority  Business  Development  Agency. 
[FR  Doc.  97-8022  Filed  3-28-97;  8:45  am] 
BILLING  CODE  3S10-21-M 

National  Institute  of  Standards  and 
Technology 

Manufacturing  Extension  Partnership 
Program  Evaluation  Survey 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  30, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  De{)artmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Phone  number 
(202)  482-3272'. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Elizabeth  Bury, 
Manufactujing  Extension  Partnership, 
Building  301,  Room  C-100,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland  20899;  phone: 
(301)  975-3944,  and  fax:  (301)  926- 
3787. 

SUPPLEMENTARY  INFORMATION 
L  Abstract 

This  submission  under  the  Paperwork 
Reduction  Act  represents  a  request  for 
extension  of  a  currenUy  approved 
collection  by  the  Department  of 
Commerce's  National  Institute  of 
Standards  and  Technology.  The 
information  collection  activity 
referenced  is  being  conducted  in 
partnership  with  the  Department's 
Bureau  of  the  Census. 

The  Manufacturing  Extension 
Partnership  (MEP)  is  a  nationwide 


system  of  services  and  support  for 
smaller  manufacturers  giving  them 
unprecedented  access  to  new 
technologies,  resources,  and  expertise. 
Sponsored  by  the  National  Institute  of 
Standards  and  Technology,  the  MEP  is 
comprised  of  a  network  of  locally  based 
manufacturing  extension  centers 
working  with  small  manufacturers  to 
help  them  improve  their  manufacturing 
competitiveness. 

Obtaining  specific  information  from 
clients  about  the  impact  of  MEP  services 
is  essential  for  the  National  Institute  of 
Standards  and  Technology  officials  to 
evaluate  program  strengths  and 
weaknesses  and  plan  improvements  in 
program  effectiveness  and  efficiency. 
This  information  is  not  available  from 
existing  programs  or  other  sources. 

n.  Method  of  Collection    - 

The  survey  will  be  administered  using 
Computer  Assisted  Telephone 
Interviewing  (CATI)  technology. 

m.  Data 

OA<B  Number.  0693-0021. 

Form  Number:  None. 

Type  of  Review:  Renewal  of  an 
existing  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
8,460. 

Estimated  Total  Annual  Burden 
Hours.  1,410. 

Estimated  Time  Per  Response:  10 
minutes. 

Estimated  Annual  Cost:  There  is  no 
cost  to  respondents  other  than  their  time 
to  respond  to  the  survey. 

IV.  Requests  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  mhiimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 


Dated:  March  25, 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  97-7980  Filed  3-28-97;  8:45  am) 
BILLING  CODE  3610-1S-P 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  032197B] 

Gulf  Of  Mexico  Rshery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  Commerce. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the 
Socioeconomic  Assessment  Panel  (SEP). 
DATES:  The  meeting  will  be  held 
beginning  at  1:00  p.m.  on  Wednesday, 
April  23,  1997  and  will  conclude  on 
Friday,  April  25,  1997. 
ADDRESSES:  This  meeting  vtrill  be  held  at 
the  Radisson  Bay  Harbor  Inn,  7700 
Courtney  Campbell  Causeway,  Tampa, 
FL;  telephone:  813-281-8900. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301,  North,  Suite  1000, 
Tampa,  FL  33619. 
FOR  FURTHER  MFORMATION  CONTACT: 
Antonio  B.  Lamberte,  Economist; 
telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review 
available  social  and  economic  data  on 
the  Gulf  migratory  group  of  king  and 
Spanish  mackerels  and  to  determine  the 
social  and  economic  implications  of  the 
levels  of  acceptable  biological  catches 
recommended  by  the  Council's 
Mackerel  Stock  Assessment  Panel.  The 
SEP  may  recommend  to  the  Council 
total  allowable  catch  levels  for  the 
1997-1998  fishing  year. 

A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Gulf  Council  (see 
ADDRESSES). 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  April  16. 1997. 

Dated:  March  24, 1997. 
Bruce  C  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  97-8061  Filed  3-28-97;  8:45  am) 
BNXMQ  COOC  3aiO-2X-F 


P.D.  0324S7B] 

Western  Pacific  Fisl>ery  Management 
Council:  Public  Meetings 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Western  Pacific  Fishery 

Management  Council  will  hold  its  92nd 

meeting. 

DATES:  The  meetings  will  be  held  on 

April  21-25, 1997.  See 

SUPPLEMENTARY  INFORMATION  for 

specific  dates  and  times. 

ADDRESSES:  The  meetings  will  be  held  at 

the  Ala  Moana  Hotel,  Garden  Lanai  and 

Pakalana/Anthuriiun  Rooms,  Honolulu, 

HI;  telephone:  (808)  855-4811. 

Council  address.  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St,  Suite  1405,  Honolulu,  HI 
96813. 

FOR  FURT>1ER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  (808)  522-8220. 
SUPPLEMENTARY  INFORMATION:  A  meeting 
of  the  full  Advisory  Panel  (AP)  will  be- 
held on  Monday,  April  21, 1997,  from 
8:00  a.m.  to  5:30  p.m.  On  Tuesday, 
April  22, 1997,  the  Pacific  Insular  Area 
Fishing  Agreement  (PIAFA)  Working 
Group  will  meet  from  9:00  a.m.  to  1:00 
p.m.,  and  the  Fishery  Data  Collection 
Committee  will  meet  from  1:00  p.m.  to 
5:00  p.m.  The  Council's  Standing 
Committees  will  meet  on  Wednesday. 
April  23,  1997.  from  7:30  a.m.  to  5:30 
p.m.  The  Council's  Vessel  Monitoring 
System  (VMS)  Committee  will  meet 
concurrenUy  with  the  Enforcement 
Standing  Committee.  The  full  Council 
will  meet  from  8:00  a.m.  to  5:00  p.m.  on 
Thursday,  April  24, 1997,  and  from  9:00 
a.m.  to  3:30  p.m.  on  Friday,  April  25, 
1997. 

The  Council  will  discuss  and  may 
take  action  on  the  following  agenda 
items: 

1.  Report  on  the  AP  meeting  and 
recommendations  to  the  Council. 

2.  Reports  from  the  islands. 

3.  Reports  on  enforcement  issues, 
including; 

(a)  U.S.  Coast  Guard  report, 

(b)  NMFS  activities  and  VMS  update, 

(c)  VMS  Data  Request  for  research, 
and 

(d)  status  of  violations. 

4.  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
requirements  for  Fishery  Management 
Plan  (FMP)  amendments,  including: 

(a)  consistency  of  definitions; 

(b)  bycatch; 

(c)  fishing  sectors  (commercial, 
recreational,  charter); 
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(d)  Essential  Fish  Habitat; 

(e)  fishing  communities; 

(f)  overfishing. 

5.  Pelagic  fishery  issues,  including: 
(a)  pelagic  fisheries  research  and  data 

reporting; 

(h)  determination  of  total  allowable 
level  of  foreign  fishing  for  American 
Samoa,  Guam,  and  the  Northern 
Mariana  Islands  (NMI); 

(c)  status  of  bycatch/ incidental  take, 
interaction  issues  and  assessments  for 
tiirtles,  sharks  and  seabirds; 

(d)  gear  conflict  between  handliners 
and  longliners; 

(e)  Scientific  and  Statistical 
Committee  (SSC)  recommendations; 

(f)  public  hearing;  and 

(g)  other  issues. 

6.  Crustacean  fishery  issues, 
including: 

(a)  possible  changes  to  the 
Northwestern  Hawaiian  Islands  (NWHI) 
lobster  fishery  regulations  under  the 
framework  procedures  of  the  FMP, 
regarding:  model  to  estimate  exploitable 
lobster  population  in  the  NWHI;  risk 
analysis  estimation  procedure;  high- 
grading  during  1996  NWHI  lobster 
season;  1997  NWHI  lobster  harvest 
guideline:  grandfathered  permit 
transferability  issue;  NWHI  revised 
lobster  catch  report  form:  and  impact  of 
expanding  live  lobster  product; 

(b)  NMFS  lobster  research  activities; 

(c)  industry  concerns; 

(d)  summary  of  Review  Panel's  report/ 
recommendations; 

(e)  Crustacean  Plan  Team/Hawaii- 
Crustacean  AP  recommendations; 

(f)  SSC  recommendations; 

(g)  public  hearing;  and 
(h)  other  issues. 

7.  Reports  fixtm  fishery  agencies  and 
organizations. 

8.  Bottomfish  issues,  including: 

(a)  overfished  Main  Hawaiian  Islands 
Onaga  and  Ehu  (State  of  Hawaii  Draft 
Management  Plan  and  Council's 
Management  Plan); 

(b)  status  of  NWHI  management 
system; 

(c)  SSC  recommendations; 

(d)  public  hearing:  and 

(e)  other  issues. 

9.  Native  rights  and  indigenous 
fishing  issues,  including: 

(a)  PIAFA  Magnuson  Act 
requirements  such  as  Conservation 
Plans  for  American  Samoa,  Guam,  the 
NMI  and  other  U.S.  possessions; 

(b)  report  of  PIAFA  Working  Group: 

(c)  status  of  AP  for  demonstration 
projects: 

(d)  status  of  Commonwealth  of 
Northern  Mariana  Islands  turtle  study; 

(e)  SSC  recommendations; 
(fl  Native  Rights  Committee 

recommendations; 


te)  public  hearing;  and 
(n)  other  issues. 
10.  Ecosystems  and  Habitat, 
including: 

(a)  summary  of  recent  activities;  and 

(b)  SSC  recommendations. 

12.  Precious  corals,  including: 
application  to  harvest  precious  corals; 

13.  Program  planning,  including: 

(a)  Statement  of  Organization, 
Practices,  and  Procedures  revision; 

(b)  Education  and  Outreach  Program; 
and 

(c)  status  of  Western  Pacific  Fisheries 
Information  Network. 

14.  Administrative  matters,  including: 

(a)  administrative  reports;  and 

(b)  other  business  as  required. 
Special  Accommodations 

Tnis  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  80»-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  March  24,  1997. 
Bruce  C  Morehead, 
AcUng  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 

!FR  Doc.  97-8060  Filed  3-28-97;  8:45  am] 
BKIMG  CODE  3610-22-F 


Technology  Administration 

Technical  Advisory  Committee  to 
Develop  a  Federal  Information 
Processing  Standard  for  the  Federal 
Key  Management  Infrastructure 

AGENCY:  Technology  Administration, 

Commerce. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal   ■ 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Technical 
Advisory  Committee  to  Develop  a 
Federal  Information  Processing 
Standard  for  the  Federal  Key 
Management  Infrastructure  will  hold  a 
meeting  on  April  23-24. 1997.  The 
Technical  Advisory  Committee  to 
Develop  a  Federal  Information 
Processing  Standard  for  the  Federal  Key 
Management  Infrastructure  was 
established  by  the  Secretary  of 
Commerce  to  provide  industry  advise  to 
the  Department  on  encryption  key 
recovery  for  use  by  federal  government 
agencies.  All  sessions  will  be  open  to 
the  public. 

DATES:  The  meeting  will  be  held  on 
April  23  and  24,  1997,  from  9:00  a.m. 
to  6:00  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Tremont  Hotel,  275  Tremont 
Street.  Boston,  Massachusetts. 


FOR  FURTHER  MTORMATlbN  CONTAJCf: 
Edward  Roback,  CoAmittee'Secretarj)''' 
and  Designated  Federal  Official, 
Computer  Security  Division,  National 
Institute  of  Standards  and  Technology, 
Building  820,  Room  426,  Gaithersburg, 
Maryland,  20899;  telephone  301-975- 
3696.  Please  do  not  call  the  hotel  facility 
regarding  details  of  this  meeting. 

AGENDA: 

— Opening  Remarks 

— Chairperson's  Remarks 

— News  Updates 

—Working  Group  (WG)  Reports 

— WG  1 — Framework 

—WG2— Security  Models 

— WG3— Key  Recovery  Agents  (KRA) 

— WG4— Non-KRA  Elements 

— WG5 — Interoperability 

— Federal  records  archiving  briefing 

— Intellectual  Property  Issues  (as 

necessary) 
— Public  Participation 
— Plans  for  Next  Meeting 
— Closing  Remarks 

Note  that  the  items  in  this  agenda  are 
tentative  and  subject  to  change  due  to 
logistics  and  speaker  availability. 

PUBUC  PARTiaPATION:  The  Committee 
meeting  will  include  a  period  of  time, 
not  to  exceed  thirty  minutes,  for  oral 
comments  from  the  public.  Each  speaker 
will  be  limited  to  five  minutes. 
Members  of  the  public  who  are 
interested  in  speaking  are  asked  to 
contact  the  individual  identified  in  the 
FOR  FURTHER  INFORMATION  section,  hi 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Committee 
at  any  time.  Written  comments  should 
be  directed  to  the  Technical  Advisory 
Committee  to  Develop  a  Federal 
Information  Processing  Standard  for  the 
Federal  Key  Management  Infrastructure, 
Building  820,  Room  426,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland,  20899.  It  would 
be  appreciated  if  sixty  copies  could  be 
submitted  for  distribution  to  the 
Committee  and  other  meeting  attendees. 

Additional  information  regarding  the 
Committee  is  available  at  its  world  wide 
web  homepage  at:  http://csrc.nist.gov/ 
tacdfipsfkmi. 

Should  this  meeting  be  canceled,  a 
notice  to  that  effect  will  be  published  in 
the  Federal  Register  and  similar  notice 
placed  on  the  Committee's  electronic 
homepage. 

Dated:  March  21, 1997. 
Mark  Bohannon, 
Chief  Counsel  for  Technology. 
|FR  Doc.  97-7981  Filed  3-28-97;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Suspension  of  the  Group  II  Restriction 
for  Certain  Man- Mode  Fiber  Textile 
Products  Produced  or  Manufactured  in 
India  and  Request  for  Put>lic  Comment 

March  26, 1997. 

AGENCY:  Comauttee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  suspending 

the  Group  n  restriction  for  certain 

products  bom  India. 

EFFECTIVE  DATE:  March  31, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPt.EMENTARY  INFORMATION: 

Antbority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultiusl  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  efiective  on  March  31, 
1997,  the  Group  11  restriction  is 
suspended  for  rayon  filament  yam  in 
HTS  number  5403.31.0040  in  Category 
606  from  India.  The  United  States  has 
conferred  with  the  Government  of  India 
and  interested  parties  regarding  this 
action.  A  visa  is  still  required  for  this 
product. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
is  considering  eliminating  permanently 
the  restriction  on  these  products  from 
India  at  the  beginning  of  the  next 
agreement  year  (January  1, 1998). 
pursuant  to  Article  2:15  of  the 
Agreement  on  Textiles  and  Clothing 
(ATC). 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  imports  in  HTS  number 
5403.31.0040  from  India  or  to  comment 
on  domestic  production  or  availability 
of  products  included  in  HTS  number 
5403.31.0040  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  Troy  H.  Cribb,  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande. 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 


Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

A  description  of  the  tractile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263. 
published  on  December  17, 1996). 
Troy  H.  Ciibbi 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittae  for  the  implonaitation  of  Textile 
AgrerawBls 

March  26, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manu&ctured  in  India  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1997  and  extends  through 
December  31, 1997. 

Effective  on  March  31, 1997,  man-made 
fiber  textile  products  in  HTS  5403.31.0040  in 
Category  606,  in  Group  D,  produced  or 
manufactured  in  India  and  exported  during 
the  period  March  31, 1997  through  December 
31,  1997,  shall  not  be  chaiged  to  the  Group 
n  restraint  level.  A  visa  is  still  required  for 
this  product.  Import  charges  already  made  to 
this  HTS  number  shall  be  retained. 

For  U.S.  Customs'  administrative  purposes, 
the  remaining  HTS  numbt.rs  in  Category  606 
shall  be  designated  Category  606(1)  V 

To  facilitate  implementation  of  the 
Uruguay  Rbund  Agreements  Act  and  the 
Uruguay  Roimd  Agreement  on  Textiles  and 
Clothing  (ATC),  I  request  that,  effective  on 
March  31, 1997,  entry/entry  summary 
procedures  be  required,  and  that  you  count 
imports  for  consumption  and  withdrawals 
from  warehouse  for  consumption  of  textile 
products  in  HTS  number  5403.31.0040  in 
Category  606(2) ',  produced  or  manufiictiu«d 
in  India  and  exported  during  the  period 
March  31, 1997  through  December  31, 1997. 

Inasmuch  as  these  imports  may  later  be 
charged  against  the  Group  Q  level,  it  is 
important  that  an  acciuvte  count  be  taken. 


This  letter  %<rill  be  puUishad  in  the  riiwil 


'  Category  606(1):  all  HTS  numbers  except 
5403.31.0040  (Category  606(2)). 

'Category  606(2):  only  HTS  number 
5403.31.0040. 


Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  97-8046  Filed  3-28-97;  8:45  am] 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNTTY  SERVICE 

Proposed  CoMectton:  Conwnent 
Request 

March  26, 1997. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (CNCS),  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3508(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  the 
collection  requirement  on  respondents 
can  be  properly  assessed.  Currently,  the 
Corporation  for  National  and 
Community  Service  is  soliciting 
comments  concerning  proposed 
revisions  to  the  National  Senior  Service 
Corps  Project  Grant  Application.  Copies 
of  the  draft  application  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  address  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  on  or  before  May  30. 
1997. 

The  Corporation  for  National  and 
Community  Service  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the  agency 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 
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•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

AOOflESSES:  Send  comments  to  Janice 
Forney  Fisher,  Program  Officer,  Senior 
Corps,  Room  9403A,  Corp>oration  for 
National  and  Community  Service,  1201 
New  York  Ave.,  NW.,  Washington,  DC 
20525. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Forney  Fisher,  (202)  606-5000, 
ext.  275. 

SUPPt^MENTARY  INFORMATION: 

Fart  I 

I.  Background 

The  National  Senior  Service  Corps 
Grant  Application  is  submitted  by 
prospective  grantees  to  apply  for  or 
renew  sponsorship  of  projects  under  the 
National  Senior  Service  Corps 
Programs — the  Retired  and  Senior 
Volunteer  Program  (RSVP),  Foster 
Grandparent  Program  (FGP),  Senior 
Companion  Program  (SCP),  or  Senior 
Corps  Demonstration  Program.  The 
application  serves  as  the  foundation  for 
making  award  decisions.  Completion  of 
the  application  is  required  to  obtain  or 
retain  sponsorship. 

n.  Current  Action 

Once  finalized  and  approved,  the 
Grant  Application  will  be  completed  by 
all  public  and  private,  non-profit 
organizations  applying  for  National 
Senior  Service  Corps  funds  when  the 
proposed  grant  start  date  will  be  April 
1, 1998  or  thereafter.  Three  year 
approval  of  the  Grant  Application  is 
proposed. 

Type  of  Review:  60-day  review  and 
comment. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  National  Senior  Service  Corps 
Grant  Application. 

OMB  Number:  3045-0035. 

A^ncy  Number:  424-NSSC 

Affected  Public:  Prospective  Sponsors 
for  National  Senior  Service  Corps 
Grants. 

Tota]  Respondents:  1,620. 

Frequency:  Ranges  From  Annually  to 
Every  Three  Years  Based  on  Specific 
Program  Requirements. 

Average  Time  Per  Response:  15.9 
hours. 

Estimated  Total  Burden  Houn: 
25.758. 

Total  Burden  Cost  (capttal/startup): 
None. 


Total  Burden  Cost  (operating/ 
maintenance):  $2,754. 

Comments  submitted  in  response  to 
this  notice  will  be  sunamarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request.  They 
will  also  become  a  matter  of  public 
record. 

Dated;  March  25. 1997. 
Thomas  E.  EndrM, 

Director.  National  Senior  Service  Corps. 
[FROoc.  97-8094  Filed  3-28-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Offic«  of  tti«  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Associated  Form: 
Department  of  Defense  Security 
Agreement,  Appendage  to  the 
Department  of  Defense  Security 
Agreement,  Certificate  Pertaining  to 
Foreign  Interests,  DD  Forms  441,  441-1, 
and  441s,  OMB  Nimiber  0704-0194. 

Type  of  Request:  Reinstatement; 
Emergency  Processing  requested  with  a 
shortened  public  comment  period 
ending  April  7, 1997.  An  approval  date 
of  April  14, 1997,  is  requested. 

Number  of  Respondents:  6,225. 

Responses  Per  Respondent:  1. 

Annual  Responses:  6,225. 

Average  Burden  Per  Response:  36 
minutes. 

Annual  Burden  Hours:  3,735. 

Needs  and  Uses:  DD  Forms  441.  441- 
1.  and  441s  are  legally  binding 
contractual  documents  tbat  allow 
contractors  access  to  classified 
information  and  obligates  said 
contractors  to  adhere  to  the  secuirity 
requirements  as  prescribed  in  DoD 
5220.22-M.  "National  Industrial 
Security  Program  Operating  Manual." 
These  requirements  are  necessary  in 
order  to  preserve  and  maintain  national 
security  through  establishing  standards 
to  prevent  the  improper  disclosure  of 
classified  information. 

Affected  Public:  Business  or  Other 
For-Profit. 

Frequency:  On  Occasion. 
•  Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 


Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  E)esk  Officer 
for  DoD.  Room  10236.  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  March  25. 1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  97-6045  Filed  3-28-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-4)075] 

Proposed  Collection;  Comment 
Request  Entitled  Government  Property 

AGENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0075). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Government  Property.  This 
OMB  clearance  expires  on  May  31, 
1997. 

DATES:  Comment  Due  Date:  May  30, 

1997 

A0ORESSE8:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  18th  &  F  Streets,  NW.. 
Room  4037,  Washington.  DC  20405. 
Please  cite  OMB  Control  No.  9000-0075 
in  all  correspondence. 


FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3856. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

"Property,"  as  used  in  Part  45,  means 
all  property,  both  real  and  personal.  It 
includes  facilities,  material,  special 
tooling,  special  test  equipment,  and 
agency-peculiar  property.  Government 
property  includes  both  Government- 
furnished  property  and  contractor- 
acquired  property. 

Contractors  are  required  to  establish 
and  maintain  a  property  system  that 
will  control,  protect,  preserve,  and 
maintain  all  Government  property 
because  the  contractor  is  responsible 
and  accountable  for  all  Government 
property  under  the  provisions  of  the 
contract  including  property  located  with 
subcontractors. 

The  contractor's  property  control 
records  shall  constitute  the 
Government's  official  property  records 
and  shall  be  used  to: 

(a)  Provide  financial  accounts  for 
Government-owned  property  in  the 
contractor's  possession  or  control; 

(b)  Identify  all  Government  property 
(to  include  a  complete,  ciurent. 
auditable  record  of  all  transactions); 

(c)  Locate  any  item  of  Government 
property  within  a  reasonable  period  of 
time. 

This  clearance  covers  the  following 
requirements: 

(a)  FAR  45.307-2(b)  requires  a 
contractor  to  notify  the  contracting 
officer  if  it  intends  to  acquire  or 
fabricate  special  test  equipment 

(b)  FAR  45.502-1  requires  a 
contractor  to  furnish  written  receipts  for 
Government  property. 

(c)  FAR  45.502-2  requires  a  contractor 
to  submit  a  discrepancy  report  upon 
receipt  of  Government  properfy  when 
overages,  shortages,  or  damages  are 
discovered. 

(d)  FAR  45.504  requires  a  contractor 
to  investigate  and  report  all  instances  of 
loss,  damage,  or  destruction  of 
Government  property. 

(e)  FAR  45.505-1  requires  that  basic 
information  be  placed  on  the 
contractor's  property  control  records. 

(f)  FAR  45.505-3  requires  a  contractor 
to  maintain  records  for  Government 
material. 

(g)  FAR  45.505-4  requires  a  contractor 
to  maintain  records  of  special  tooling 
and  special  test  equipment. 

(h)  FAR  45.505-5  requires  a 
contractor  to  maintain  records  of  plant 
equipment. 

(i)  FAR  45.505-7  requires  a  contractor 
to  maintain  records  of  real  property. 


(j)  FAR  45.505-8  requires  a  contractor 
to  maintain  scrap  and  salvage  records. 

(k)  FAR  45.505-9  requires  a 
contractor  to  maintain  records  of  related 
data  and  information. 

(1)  FAR  45.505-10  requires  a 
contractor  to  maintain  records  for 
completed  products. 

(m)  FAR  45.505-11  requires  a 
contractor  to  maintain  records  of 
transportation  and  installation  costs  of 
plant  equipment. 

(n)  FAR  45.505-12  requires  a 
contractor  to  maintain  records  of 
misdirected  shipments. 

(o)  FAR  45.505-13  requires  a 
contractor  to  maintain  records  of 
property  returned  for  rework. 

(p)  FAR  45.505-14  requires  a 
contractor  to  submit  an  annual  report  of 
Government  property  accountable  to 
each  agency  contract. 

(q)  FAR  45.508-2  requires  a 
contractor  to  report  the  results  of 
physical  inventories. 

(r)  FAR  45.509-l(a)(3)  requires  a 
contractor  to  record  work  accomplished 
in  maintaining  Government  property. 

(s)  FAR  45.509-l(c)  requires  a 
contractor  to  report  the  need  for  major 
repair,  replacement  and  other 
rehabilitation  work. 

(t)  FAR  45.509-2(b)(2)  requires  a 
contractor  to  maintain  utilization 
records. 

(u)  FAR  45.606-1  requires  a 
contractor  to  submit  inventory 
schedules. 

(v)  FAR  45.606-3(a)  requires  a 
contractor  to  correct  and  resubmit 
inventory  schedules  as  necessary. 

(w)  FAR  52.245-2(a)(3)  requires  a 
contractor  to  notify  the  contracting 
officer  when  Government- furnished 
property  is  received  and  is  not  suitable 
for  use. 

(x)  FAR  52.245-2(a)(4)  requires  a 
contractor  to  notify  the  contracting 
officer  when  Government-furnished 
property  is  not  timely  delivered  and  the 
contracting  officer  will  make  a 
determination  of  the  delay,  if  any, 
caused  the  contractor. 

(y)  FAR  52.245-2(b)  requires  a 
contractor  to  submit  a  written  request 
for  an  equitable  adjustment  if 
Government- furnished  property  is 
decreased,  substituted,  or  withdrawn  by 
the  Government 

(z)  FAR  52.245-4  requires  a  contractor 
to  submit  a  timely  written  request  for  an 
equitable  adjustment  when 
Government-furnished  property  is  not 
furnished  in  a  timely  manner. 

(aa)  FAR  52.245-5(a)(4)  requires  a 
contractor  to  notify  the  contracting 
officer  when  Government-furnished 
property  is  received  that  is  not  suitable 
for  use. 


(bb)  FAR  52.245-5(a)(5)  requires  a 
contractor  to  notify  the  contracting 
officer  when  Government-furnished 
property  is  not  received  in  a  timely 
maimer. 

(cc)  FAR  52.245-5(b)(2)  requests  a 
contractor  to  submit  a  written  request 
for  an  equitable  adjustment  if 
Government-furnished  property  is 
decreased,  substituted,  or  withdrawn  by 
the  Government. 

(dd)  FAR  52.245-7(f)  requires  a 
contractor  to  notify  the  contracting 
officer  when  use  of  all  facilities  ^Is 
below  75%  of  total  use. 

(ee)  FAR  52.245-7(l)(2)  requires  a 
contractor  to  alert  the  contracting  officer 
within  30  days  of  receiving  facilities 
that  are  not  suitable  for  use. 

(ff)  FAR  52.245-9(f)  requires  a 
contractor  to  submit  a  focilities  use 
statement  to  the  contracting  officer 
within  90  days  after  the  close  of  each 
rental  period. 

(gg)  FAR  52.245-10(h)(2)  requires  a 
contractor  to  notify  the  contracting 
officer  if  facilities  are  received  that  are 
not  suitable  for  the  intended  use. 

(hh)  FAR  52.245-ll(e)  requires  a 
contractor  to  notify  the  contracting 
officer  when  use  of  all  bcilities  falls 
below  75%  of  total  use. 

(ii)  FAR  52.245-1  l(j)(2)  requires  a 
contractor  to  notify  the  contracting 
officer  within  30  days  of  receiving 
facilities  not  suitable  for  intended  use. 

(jj)  FAR  52.245-17  requires  a 
contractor  to  maintain  special  tooling 
records. 

(kk)  FAR  52.245-18(b)  requires  a 
contractor  to  notify  the  contracting 
officer  30  days  in  advance  of  the 
contractor's  intention  to  acquire  or 
Cabricate  special  test  equipment  (STE). 

(U)  FAR  52.245-18(d)  &  (e)  requires  a 
contractor  to  furnish  the  names  of 
subcontractors  who  acquire  or  fabricate 
special  test  equipment  (STE)  or 
components  and  comply  with  paragraph 
(d)  of  this  clause,  and  contractors  must 
comply  with  the  (b)  paragraph  of  this 
clause  if  an  engineering  change  requires 
acquisition  or  modification  of  STE.  In  so 
complying,  the  contractor  shall  identify 
the  change  order  which  requires  the 
proposed  acquisition,  fabrication,  or 
modification. 

(mm)  FAR  52.245-19  requires  a 
contractor  to  notify  the  contracting 
officer  if  there  is  any  change  in  the 
condition  of  property  furnished  "as  is" 
from  the  time  of  inspection  until  time  of 
receipt. 

This  information  is  used  to  facilitate 
the  management  of  Government 
property  in  the  possession  of  the 
contractor. 
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B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  I  estimated  to 
average  .4826  hours  per  res(>onse, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  fathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  he  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  RBspondents. 
26,409:  responses  per  respondent,  506.3; 
total  annual  responses,  13.624.759: 
preparation  hours  per  response,  .4826; 
and  total  response  burden  hours, 
6.575.805. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  of  OMB 
applications  or  justiHcations  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0075,  Government  Property,  in  all 
correspondence. 

Dated:  March  25, 1997. 
Sharon  A.  Kisar, 
FAR  Secretariat. 
IFR  Doc.  97-7985  Filed  3-28-97:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  Na  9000-014«] 

Claaranca  Request  Entttlad  Collection 
of  Historically  Black  CollagM  and 
UnhrarsWas/Mlnority  Institutions 
Award  Data 

AQENOES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0146). 


Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currendy  approved 
information  collection  requirement 
concerning  Collection  of  liistorically 
Black  Colleges  and  Universities 
(HBCUs)/Minority  Institutions  (Mis) 
Award  Data.  A  request  for  public 
comments  concerning  this  burden 
estimate  was  published  at  62  FR  2358, 


January  16,  1997.  No  public  comments 
were  received. 

DATES:  Comment  Due  Date:  April  30, 
1997. 

ADDRESSES:  Conunents  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  18th  &  F  Streets,  NW., 
Room  4037.  Washington,  DC  20405. 
Please  cite  OMB  Contivl  No.  9000-0146 
in  all  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

This  collection  of  information  is 
necessary  to  implement  the  reporting 
requirements  of  Executive  Order  12928. 
The  information  collection  requirement 
consists  of  a  FAR  solicitation  provision 
to  provide  reporting  of  contract  awards 
to  Historically  Black  Colleges  and 
Universities  (HBCUs)  and  Minority 
Institutions  (Mis).  The  Executive  Order 
requires  all  agencies  to  promote  the 
participation  of  HBCUs  and  Mis  in 
Federal  procurement  and  requires 
periodic  reporting  to  the  President  on 
the  agencies'  progress  in  complying 
with  the  laws  and  requirements 
addressed  in  the  Executive  Order.  The 
solicitation  provisions  will  permit 
agency  officials  to  report  accurate 
information  regarding  contract  awards 
to  HBCUs  and  Mis. 

B.  Annual  Reporting  Burden 

Public  rep>orting  burden  for  this 
collection  of  information  is  estimated  to 
average  .05  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents 
9,328:  responses  per  respondent.  1.2; 
total  annual  responses.  11,194; 
preparation  hours  per  response,  .05;  and 
total  response  burden  hours,  560. 

Dated:  March  21. 1997. 
Sharon  A.  Kisv. 
PAR  Secretariat. 

IFR  Doc.  97-7986  Filed  3-28-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0147] 

Clearance  Request  Entitled  Pollution 
Prevention  and  Right-to-Know 
Information 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0147). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  Uie  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
exension  of  a  currenUy  approved 
information  collection  requirement 
concerning  Pollution  Prevention  and 
Right-to-Know  Information.  A  request 
for  public  comments  concerning  this 
burden  estimate  was  published  at  62  FR 
1737,  January  13,  1997.  No  comments 
were  received. 

DATES:  Comment  Due  Date:  April  30, 
1997. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  oU^er  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  18th  and  F  Streets, 
NW.,  Room  4037,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0147  in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Linfield,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-1757. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

E.O.  12856  of  August  3,  1993, 
"Federal  Compliance  With  Right-To- 
Know  Laws  and  Pollution  Prevention 
Requirements."  requires  that  Federal 
facilities  comply  with  the  planning  and 
reporting  requirements  of  the  Pollution 
Prevention  Act  of  1990  and  the 
Emergency  Plaiming  Community  Right- 
to-Know  Act  of  1986.  The  E.O.  requires 
that  contracts  to  be  performed  on  a 
Federal  facility  provide  for  the 
contractor  to  supply  to  the  Federal 
agency  all  information  the  Federal 
agency  deems  necessary  to  comply  with 
these  reporting  requirements. 


B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  45  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents 
2,550:  responses  per  respondent,  7.6; 
total  annual  responses,  19,500; 
preparation  hours  per  response,  .75;  and 
tot^  response  burden  hours.  14,500. 

Dated:  Marcli  25, 1997. 
Sharon  A.  Kiaer, 
FAR  Secretariat. 

[FR  Doc.  97-7984  Filed  3-28-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Policy  Board  Advisory 
Committee 

AGENCY:  Department  of  E)efense. 
ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  PoUcy  Board 
Advisory  Committee  will  meet  in  closed 
sessions  from  5-8:30  pm.  27  March 
1997  and  from  8  am  until  3  pm,  28 
March  1997  in  the  Pentagon, 
Washington,  DC.  This  notice  is  less  than 
fifteen  days  prior  to  the  meeting  due  to 
difficulties  in  coordinating  the 
schedules  of  the  members  and  obtaining 
administrative  clearance  of  the  agenda. 

The  mission  of  the  Defense  Policy 
Board  is  to  provide  the  Secretary  of 
Defense,  Deputy  Secretary  of  Defense 
and  the  Under  Secretary  of  Defense  for 
Policy  with  independent,  informed 
advice  and  opinion  concerning  major 
matters  of  defense  policy.  At  this 
meeting  the  Board  will  hold  classified 
discussions  on  national  security 
matters. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  n.  (1982)).  it  has  been 
determined  that  this  Defense  Policy 
Board  meeting  concerns  matters  listed 
in  5  U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  March  25. 1997. 
L.M.  Bynmn, 

Alternate  OSD  Federal  Register  Liaison 
C^cer,  Department  of  Defense. 
[FR  Doc.  97-8044  Filed  3-28-97;  8:45  am] 
■NJJNO  OOOC 


Dspartmant  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

AGENCY:  Headquarters  Air  Force 
Recruiting  Service. 

ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Headquarters 
Air  Force  Recruiting  Service  announces 
the  proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
rlarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  May  30,  1997. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Department  of  Defense,  HQ  APRS/ 
RSOC,  550  D  Street  West,  Suite  1. 
Randolph  AFB  TX  78150-4527. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
HQ  AFRS/RSOC.  Officer  Accessions 
Branch,  at  (210)  652-4334. 

Title.  Associated  Form,  and  OMB 
Number:  Health  Profession  Accession 
Forms,  AETC  Forms  1322,  1402,  and 
1437.  OMB  Number  0701-0078. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  for 
use  by  field  recruiters  in  the  pnscessing 
of  health  profession  applicants  applying 
for  a  commission  in  the  United  States 
Air  Force. 

Affected  Public:  Individuals  or 
households. 
Annual  Burden  Hours:  6.300. 
Number  of  Respondents:  3,600. 
Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  1  Hour 
and  45  Minutes. 

Frequency:  On  occasion. 


SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  civilian  candidates 
applying  for  a  commission  in  the  United 
States  Air  Force  as  healthcare  officers.  _ 
These  forms  provide  pertinent 
information  to  facilitate  selection  of 
candidates  for  commission. 
Carolyn  A.  Lunsford, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-7989  Filed  3-28-fl7;  8:45  am] 
BIUJNQ  CODE  3*10-01-^ 


Proposed  Collsction;  Conmwnt 
Request 

AQBICY:  Headquarters  Air  Force 
Recruiting  Service. 
ACTION:  Notice.     .. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Headquarters 
Air  Force  Recruiting  Service  announces 
the  proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  May  30,  1997. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Department  of  Defense,  HQ  APRS/ 
RSOP,  550  D  Street  West,  Suite  1, 
Randolph  AFB  TX  78150-4527. 
FOR  FURTHER  MFORMATKM  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Headquarters  Air  Force  Recruiting 
Service  (HQ  AFRS/RSOP),  Enlisted 
Accessions  Branch,  at  (210)  652-6188. 

Title,  Associated  Form,  and  OMB 
Number:  Non  Prior  Service  and  Prior 
Service  Accessions,  AETC  Forms  1319. 
1325,  and  1419,  OMB  Number  0701- 
0079. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  for 
use  by  recruiters  to  determine  applicant 
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qualifications  when  conducting  an 
interview.  Information  from  the 
interview  will  determine  if  additional 
documents  on  law  violations, 
citizenship  verification,  and  education 
are  needed.  Applicants  who  have 
reached  a  certain  age,  marital  status  or 
classification  are  required  to  submit 
financial  information. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  31,899. 

Number  of  Respondents:  108,500. 

Responses  Per  Respondent:  1 . 

Average  Burden  Per  Response:  49 
Minutes. 

Frequency:  On  occasion. 

SUPPt^MENTARY  INFORMATKM: 

Summary  of  Information  CoUection 

Respondents  are  civilian  non  prior 
and  prior  service  personnel  applying  for 
enlistment  into  the  Air  Force  as  enlisted 
members.  The  completed  forms  are  used 
by  the  recruiter  to  establish  eligibility 
status  of  applicants  and  determine  what 
additional  forms  are  needed  to  obtain 
the  required  information.  If  the  forms 
are  not  included  in  the  case  file, 
individuals  reviewing  the  file  cannot  be 
readily  assured  of  the  qualifications  of 
the  applicant. 
Carotyn  A.  Lansfbrd, 
Air  Force  Federal  Register  Liaison  Officer. 
fFR  Doc.  97-7990  Filed  3-2»-97;  8:45  am] 
■UMa  COM  3»10-01-P 


Proposed  Collection;  Comment 
Request 

AGENCY:  Headquarters  Air  Force 
Recruiting  Service. 
ACTION:  Notice. 


In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Headquarters 
Air  Force  Recruiting  Service  announces 
the  proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
prop<Med  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  May  30,  1997. 


ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Department  of  Defense.  HQ  AFRS/ 
RSOCL,  550  D  Street  West,  Suite  1, 
Randolph  AFB  TX  78150-4527. 
FOR  FURTHER  INFORMATKM  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
HQ  AFRS/RSOCL  at  (210)  652-2245. 

TITLE,  ASSOCUTED  FORM,  AND  OMB 
NUMBER:  Officer  Training  School 
Accessions,  AETC  Forms  1422  and 
1413,  OMB  Number  0701-0080. 

Needs  and  uses:  The  information 
collection  requirement  is  necessary  for 
use  by  field  recruiters  in  the  processing 
of  Officer  Training  School  applications 
for  commissioning  in  the  United  States 
Air  Force. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  2,500. 

Number  of  Respondents:  2,000. 

Responses  Per  Respondent:  1 

Average  Burden  Per  Response:  1  Hour 
and  15  Minutes. 

Frequency:  On  occasion. 

SUPPI.EMENTARY  INFORMATKM: 

Summary  of  Information  CoUection 

Respondents  are  civilian  candidates 
applying  for  a  commission  in  the  United 
States  Air  Force  as  Line  Officers.  These 
forms  provide  pertinent  information  to 
facilitate  selection  of  candidates  for  a 
commission. 
Carotyn  A.  Lansford, 
Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-7991  Filed  3-28-97;  8:45  am] 

HLUNQ  OOOC  3»10-01-P 


Department  of  the  Anny 

Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  Upgrade  of 
Training  Areas  and  Facilities,  Camp 
AttertMiry,  Indiana  by  the  Indiana  Army 
National  Guard  ONARNG) 

agency:  Department  of  the  Army, 
National  Guard  Bureau. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  purpose  of  this  project  is 
to  maximize  training  opportunities  for 
military  units  that  use  Camp  Atterbury. 
Military  units  need  to  be  able  to 
maintain  a  high  level  of  training  and 
state  of  readiness  to  support  national 
defense  and  state  missions  in  times  of 
natural  disaster,  civil  unrest,  and  other 
emergencies.  Adequate  training 
opportimities,  with  upHto-date 
equipment,  must  be  available  to  allow 


them  to  train  for  their  assigned 
missions. 

The  INARNG  proposes  to  upgrade 
training  areas  and  facilities  at  Camp 
Atterbury,  Indiana.  The  proposed  action 
includes  the  construction  of  a  Multi- 
purpose Training  Range  (MPTR)  and 
two  maneuver  corridors.  The  MPTR  will 
be  located  in  the  southwest  sector  of  the 
installation  and  mil  be  used  for  training 
by  armor,  attack  helicopters.  Infantry 
Fighting  Vehicles,  and  dismounted 
infantry  units.  The  MPTR  would 
include  a  support  area,  firing  area  and 
a  target  area.  The  firing  area  would 
include  stationary,  moving  and  defilade 
firing  positions.  The  target  area  would 
contain  stationary  and  moving  targets. 
Firing  points  would  be  oriented  to 
provide  northeasterly  trajectories  into 
the  existing  impact  area.  The  MPTR 
itself  would  occupy  approximately  80 
hectares  (200  acres)  and,  including  the 
safety  fan,  the  area  involved  would  total 
about  4550  hectares  (11,250  acres).  This 
action  also  proposes  the  development  of 
two  maneuver  corridors  for  use  by 
tracked  vehicles.  These  corridors  would 
be  in  a  north-south  orientation  along  the 
east  and  west  borders  of  Camp 
Atterbury,  and  would  include 
approximately  975  hectares  (2400 
acres). 

Two  alternatives  in  addition  to  the 
proposed  action  were  considered,  an 
alternative  with  less  development 
(Alternative  2B),  and  the  no  action 
alternative.  Alternative  2B  involves  the 
MPTR  being  located  in  the  northwest 
sector  of  Atterbury,  with  firing  points 
oriented  to  provide  southeasterly 
trajectories  into  the  impact  area  and 
would  involve  the  development  of  only 
the  eastern  maneuver  corridor.  The  no 
action  alternative  considers  the 
continued  use  of  Camp  Atterbury 
without  the  proposed  upgrade. 
COMMENTS:  The  DEIS  will  be  available 
for  public  review  for  45  days  &om  the 
date  the  Notice  of  Availability  is 
published  in  the  Federal  Register  by  the 
Environmental  Protection  Agency. 
PUBUC  MEETING:  The  Indiana  Army 
National  Guard  will  conduct  a  formal 
public  meeting  to  discuss  concerns  and 
receive  comments  on  the  DEIS.  The 
specific  location,  date  and  time  will  be 
announced  through  area  newspapers. 
Comments  received  at  the  public 
meeting  and  by  mail  will  be  compiled 
and  reviewed.  Responses  to  all  relevant 
environmental  conmients  will  be 
prepared.  Responses  to  comments  and/ 
or  any  new  pertinent  information  will 
be  incorporated  into  the  Final  EIS. 
ADDRESSES:  Copies  of  die  DEIS  will  be 
made  available  to  the  general  public 
through  advertisements  and  Legal 


Notices  in  area  newspapers. 
Additionally,  copies  of  the  DEIS  will  be 
placed  in  community  public  libraries 
and  the  Camp  Atterbury  Headquariers 
Building.  Copies  will  also  be  sent  to 
Federal,  state,  regional  and  local 
agencies  and  interested  organizations. 
Please  address  written  comments  to  Mr. 
Wayne  Tolbert,  800  Oak  Ridge 
Turnpike,  P.O.  Box  2502,  Oak  Ridge,  TN 
37831. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Colonel  Jack  Fowler,  EIS 
Project  Officer,  Indiana  National  Guard, 
Camp  Atterbury  National  Guard 
Training  Site,  Edinburgh,  IN  46124; 
telephone  (812)  526-1169.  Copies  of  the 
DEIS  may  be  requested  by  contacting 
Mr.  Wayne  Tolbert  at  (423)  481-9703. 

Dated:  March  25, 1997. 
Raymond  J.  Fatz. 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health)  OASA  (I.  LB-E). 

(FR  Doc.  97-8054  Filed  3-28-97;  8:45  am] 

BKXMQ  CODE  SnO-OS-M 


FY96-97  Climate  Change  Fuel  Cell 
Program  Environmental  Assessment 

AGENCY:  U.S.  Army  Armament  Research 

Development  &  Engineering  Center 

(ARDEC). 

ACTION:  Notice  of  availability  (request 

for  comments). 

SUMMARY:  An  Environmental 
Assessment  (EA)  has  been  prepared  to 
discuss  the  significant  impacts  of  the 
FY96-97  Congressional  Climate  Change 
Fuel  Cell  Pro-am.  ARDEC  was  selected 
by  the  Deputy  Under  Secretary  of 
Eiefense  for  Environmental  Security  to 
manage  this  FY9&-97  Climate  Change 
Fuel  Cell  Program.  ARDEC  is  publishing 
the  EA  for  review  and  comment.  Copies 
of  the  EA  are  available  by  contacting  Mr. 
Robert  Scola  at  the  address  listed  below. 
Under  this  Program,  Fuel  Cells  are  to  be 
located  throughout  the  United  States 
including  selected  Department  of 
Defense  (DOD)  installations,  both 
CONUS  or  OCONUS.  A  DOD 
installation  is  to  form  a  partnership  with 
a  private  party  and  submit  an 
application  for  a  rebate  for  their  cell 
purchase.  The  selection  of  the 
installations  is  to  be  completed  by  a 
selection  board  which  wUl  consider  the 
attributes  of  each  installation's 
application  and  the  benefits  which  a 
Fuel  Cell  will  provide.  The  actual 
selection  of  the  DOD  installations  will 
be  completed  in  the  future  and  therefore 
are  unknown  as  of  the  time  of  the  EA 
preparation. 

DATES:  Comments  must  be  received  on 
the  EA  no  later  than  April  30, 1997. 


ADDRESSES:  Comments  may  be  mailed  to 
U.S.  Army,  Armament  Research 
Development  &  Engineering  Center, 
Industrial  Ecology  Center,  AMSTA-AR- 
ET  (ATTN:  Mr.  Garry  O.  Kosteck  P.E.), 
Building  172,  Picatinny  Arsenal,  NJ 
07806-5000. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Daniel  ToUiver  at  (201)  724-4084  or 
Mr.  Robert  Zanowicz  at  (201)  724-5744. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

Currently,  the  only  commercial 
available  fuel  cell  is  a  Phosphoric  Acid 
Fuel  Cell  (PAFC)  and  it  is  most  likely 
that  this  unit  is  to  be  installed  at  all  the 
selected  EXDD  installations.  As  of  the 
date  of  this  document's  preparation, 
over  70  PAFCs  have  been  installed  and 
are  operating  throughout  the  world. 

Background 

Since  the  selected  DOD  installations 
will  most  likely  choose  the  same  PAFC, 
it  has  been  decided  to  prepare  a 
progranunatic  EA  rather  than  individual 
ones  for  each  installation  to  discuss  the 
similar  issues  of  installing  and  operating 
a  Fuel  Cell.  The  Council  of 
Environmental  Quality's  regulations(s) 
permit  environmental  documentation  to 
be  written  in  a  non-specific  manner 
when  the  action  is  essentially  the  same 
but  at  different  locations.  This  is  the 
situation  here  and  this  EA  is  being 
prepared  to  allow  it  to  be  "tiered"  to 
local  conditions.  Selected  installations 
shall  be  required  to  incorporate  the 
material  of  this  document  for  any  local 
environmental  documentation  to 
eliminate  any  repetitious  issues  and  to 
focus  upon  local  issues  not  discussed 
herein.  The  selected  DOD  installations 
shall  be  required  to  submit  a 
certification  letter  indicating  that  local 
environmental  issues  such  as  historical 
buildings,  wetiands,  etc.  have  been 
identified,  reviewed  and  mitigated 
where  necessary. 
Gregory  D.  Showattar, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-6019  Filed  3-28-97;  8:45  am] 
BHJJNQ  COOC  SnO-OS-M 


Program  for  Qualifying  Department  of 
Defense  Ground  Passenger  Carriers 

AGENCY:  Military  Traffic  Management 
CnTnmifnH. 

ACTION:  Notice  (request  for  comments). 

SUMMARY:  The  Military  Bus  Agreement 
(MBA)  Program  is  being  amended  to 
improve  the  standards  for  qualifying 
carriers  transporting  Department  of 
Defense  (DOD)  passengers  by  bus,  van 
and  limousine  service.  The 


improvements  are  prepared  under  a  new 
basic  Agreement.  The  changes  affect  all 
current  and  future  ground  passenger 
carriers  transporting  for  the  DOD.  A 
copy  of  the  Agreement  between  the 
Military  Traffic  Management  Command 
(MTMC)  and  ground  passenger  carriers 
is  available  upon  request. 

DATES:  Comments  must  be  submitted  on 
or  before  May  30,  1997. 
ADDRESSES:  Request  a  copy  of  the 
Agreement  or  mail  comments  to: 
Headquarters,  Military  Traffic 
Management  Command,  ATTN:  MTOP- 
QQ.  Room  630,  5611  Columbia  Pike, 
Falls  Church.  VA  22041-5050. 
FOR  FURTHER  MFORMATION  CONTACT: 
Leesha  Saunders,  MTOP-QQ,  telephone 
(703) 681-6393. 

SUPPLBiENTARY  INFORMATION:  MTMC  is 
the  agency  established  within  the  DOD 
for  the  procurement  of  land 
transportation  from  commercial  carriers 
for  DOD  passengers,  their  families  and 
impedimenta,  in  domestic  movements 
procured  by  the  MTMC  and  DOD 
Transportation  Offices.  The  MBA  is  the 
standards  of  service  carriers  must 
comply  with  for  MTMC  approval, 
including  Federal  Motor  Carrier  Safety 
Regulations,  MTMC  and  joint  service 
command  passenger  requirements.  In 
light  of  current  deregulation  and 
changing  federal  regulations,  MTMC  is 
modifying  passenger  policies  in  order  to 
improve  the  current  qualification 
program.  Under  the  new  Agreement 
carriers  must  show  compliance  with 
federal,  state  and  DOD  passenger  safety 
requirements.  All  bus,  van  and 
limousine  carriers  currentiy  approved 
by  MTMC  will  be  required  to  re-sign  the 
new  MBA  and  provide  proof  of 
insurance,  company  drug  testing, 
financial  and  additional  information 
newly  essential  under  the  amended 
Agreement. 
Gregory  D.  Showaher, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-8018  Filed  3-28-97;  8:45  am) 
BILLING  CODE  3710-Oft-M 


Corps  of  Engineers 

Environmental  Impact  Statement, 
Black  Hawk,  Colorado 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Cancellation  of  Notice  of  Intent 

to  prepare  an  Environmental  Impact 

Statement. 

SUMMARY:  The  Corps  is  issuing  this 
notice  to  inform  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  not  be  prepared  for  the  proposed 
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water  supply  project  in  Black  Hawk, 
Colorado.  A  Notice  of  Intent  to  Prepare 
an  EIS  was  published  in  the  Federal 
Register  on  December  28. 1994. 
Recently  the  City  has  proposed  to 
pursue  an  alternative  that  will  allow 
them  to  develop  a  new  water  supply 
system  that  does  not  require  a  Federal 
permit.  Therefore,  an  EIS  is  not 
required. 

FOR  FURTHER  MFORMATION  COKTACT: 
Questions  about  the  cancellation  of  the 
EIS  should  be  directed  to:  Ms.  Candace 
Thomas,  Chief,  Environmental  Analysis 
Branch,  Planning  Division,  U.S.  Army 
Corps  of  Engineers,  215  North  17th 
Street,  Omaha.  Nebraska  68102-4978; 
phone  (402)  221-4598;  fax  (402)  221- 
4886. 

SUPPt.EMENTARY  MFORMATKM:  Since  the 
implementation  of  Limited  Stakes 
Gaming  in  November  1990,  the  Qty  of 
Black  Hawk  has  experienced  substantial 
growth  and  increased  demands  for 
water.  The  limited  amount  of  water 
available  at  the  existing  diversion  points 
and  in  North  Clear  Creek  is  a  major 
constraint  to  projected  growth.  The  City 
notified  the  Corps  that  it  intended  to 
apply  for  a  Section  404  permit  for 
construction  of  a  new  water  supply 
system  in  waters  of  the  United  States. 
The  requirement  for  a  Corps  404  permit 
triggered  compliance  with  the  National 
Environmental  Policy  Act  (NEPA). 
NEPA  requires  that  whenever  a  major 
Federal  action  would  result  in 
signiflcant  impacts  to  the  human 
environment  that  an  EIS  be  prepared.  A 
Draft  EIS  was  in  the  process  of  being 
prepared  by  the  Corps.  During  the  NEPA 
process  several  alternatives  were 
evaluated.  Recently  the  City  has 
discovered  an  alternative  that  will  allow 
them  to  develop  a  new  water  supply 
system  that  does  not  require  a  Section 
404  permit.  Because  the  404  process 
was  the  only  Federal  nexus,  there  is 
now  no  requirement  for  NEPA 
compliance.  Therefore,  the  EIS  process 
has  been  terminated.  The  current  plan 
involves  the  withdrawal  of  water  from 
Clear  Creek  at  the  Hidden  Valley  exit  on 
Interstate  70  east  of  Idaho  Springs, 
Colorado.  An  infiltration  gallery,  pump 
station,  and  pipeline  can  be  constructed 
without  a  permit  from  the  Corps. 
Gragory  D.  ShowaJter, 
Army  Federal  Register  Liaison  Officer. 
(PR  Doc.  97-8020  Filed  3-28-97;  8:45  am] 
MJJNGCOOC  Sno-O-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP97-300-000,  CP97-a01- 
000.  and  CP97-302-000] 

Dauphin  Island  Gathering  Partners; 
Notice  of  Application 

March  25.  1997. 

Take  notice  that  on  Maich  21, 1997, 
Dauphin  Island  Gathering  Partners 
(Dauphin  Island),  c/o  OEDC,  Inc.  1400 
Woodloch  Forest  Drive.  Suite  200,  The 
Woodlands,  Texas  77380.  filed  in 
Docket  Nos.  CP97-300-000  an 
application,  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  and  Section  157  of 
the  Commission's  Regulations,  for  a 
certificate  of  public  convenience  and 
necessity  to  (1)  construct  and  operate  an 
ofbhore  24-inch,  63-mile  natural  gas 
pipeline  and  related  facilities  extending 
from  the  existing  Dauphin  Island 
gathering  system  at  Alabama  State  Tract 
73  to  Main  Pass  Gas  Gathering  System 
at  Main  Pass  Block  225  and  (2)  to 
operate  as  a  jurisdictional  facility  on  a 
temporary  basis,  with  pregranted 
abandonment,  an  existing  pipeline 
facility  required  to  transport  the  gas 
onshore.  Dauphin  Island  also  filed  in  ^ 
Docket  No.  CP97-301-000  for  blanket 
authority  pursuant  to  Part  284  of  the 
Commission's  Regulations  to  transport 
gas  on  an  open-access  basis  and  for 
approval  of  its  pro  forma  tariff, 
including  the  proposal  to  charge 
negotiated  rates.  Also,  Dauphin  Island 
also  requests  in  Docket  No.  CP97-302- 
000  a  blanket  certificate  pursuant  to 
Section  157.  Subpart  F  of  the 
Commission's  Regulations  to  engage  in 
certain  routine  activities.  Finally, 
Dauphin  Island  requests  that  the 
Commission  confirm  that  issuance  of 
the  requested  authorizations  and 
services  will  not  subject  the  existing 
facilities  of  Dauphin  Island  to  the 
Commission's  jurisdiction,^  all  as  more 
fully  set  forth  in  the  applications,  which 
are  on  file  with  the  Commission  and 
open  for  public  iixspection. 

Dauphin  Island  indicates  that  the 
maximum  capacity  of  the  proposed 
facilities  will  be  200.000  dt  equivalent 
on  natural  gas  per  day.  It  is  noted  that 
the  proposed  facilities  will  parallel  the 
western  leg  of  the  existing  Dauplvn 


'  Dauphin  Island  previoiuly  filed  in  Docket  No. 
CP97-1 19-000  a  petition  seeking  that  the 
Commission  declare  that  its  proposed  facilities  are 
gathering  hcilities  exempt  from  Commiscion 
jurisdiction  pursuant  to  Section  1(b)  of  the  Natural 
Gas  Act.  Dauphin  Island  seeks  the  requested 
authorization  only  if  the  Commission  finds  that  any 
of  the  requested  facilities  are  subject  to  the 
Commission's  jurisdiction. 


Island  gathering  system  for. 
approximately  30  miles.  It  is  stated  that 
the  proposed  facilities  will  gather  gas 
along  its  length  from  production  already 
discovered  but  not  currently  developed 
and  from  exploratory  efforts  in  the  area. 
Dauphin  Island  notes  that  the  facilities 
are  designed  to  gather  gas  that  currently 
cannot  be  produced  due  to  capacity 
constraints  downstream  of  the  Main 
Pass  system  and  significant  newly 
discovered  production  which  can  be 
attached  to  the  Main  Pass  system. 
Dauphin  Island  states  that  it  intends  to 
construct  in  the  futiire  a  second  phase 
of  the  project,  which  would  include  13 
miles  of  24-inch  pipeline  extending 
from  the  northern  terminus  of  the 
proposed  facilities  onshore.  It  is 
indicated  that  Dauphin  Island  is  not 
applying  for  authority  to  construct  and 
operate  the  facilities  at  this  time,  but 
intends  to  file  within  the  next  12 
months  when  it  has  sufficient  time  to 
complete  the  requisite  environmental 
studies,  obtained  commitments  from 
producers  in  the  area,  and  arranged  to 
purchase  pipe. 

Because  Dauphin  Island  is  not  ready 
to  build  the  second  phase  of  its  project. 
Dauphin  Island  requests  a  limited  term 
certificate  with  pregranted 
abandonment  to  use  a  portion  of  its 
existing  gathering  system  which  extends 
downstream  from  Alabama  State  Tract 
73  for  interstate  transmission  of  up  to 
200,000  dt  equivalent  of  natural  gas  per 
day  to  onshore  interconnections  for  a 
period  of  up  to  twelve  months  after  the 
proposed  facilities  are  placed  in  service. 

Diauphin  Island  estimates  a 
construction  cost  of  the  proposed 
facilities  of  S54. 116,620,  which  would 
he  financed  from  cash  on  hand  from  the 
various  partners  of  Dauphin  Island. 

Dauphin  Island  requests  that  it  be 
issued  a  blanket  certificate  pursuant  to 
Section  284.221  of  the  Commission's 
Regulations.  Dauphin  Island  proposes  to 
provide  transportation  service  under 
three  firm  rate  schedules,  including  (1) 
FT-1  firm  service.  (2)  FT-2  firm  service 
available  to  shippers  who  commit  all  of 
the  gas  from  specified  OCS  or  state 
blocks  and  (3)  FT-3  firm  service 
representing  overflow  volumes  from  the 
Main  Pass  System,  and  IT-1 
interruptible  service. 

Dauphin  Island  requests  authorization 
to  permit  it  to  charge  negotiated  rates. 
It  is  indicated  that  in  the  Statement  of 
Policy  on  Alternatives  to  Traditional 
Cost-of-Service  Ratemaking  for  Natiual 
Gas  Pipelines,  74  FERC  \  61,076  (1996), 
the  Commission  stated  that  negotiated 
rates  would  be  approved  in  certain 
circumstances,  and  that  Dauphin  Island 
meets  those  circumstances.  Dauphin 
Island  states  in  its  tariff  the  charges 


applicable  to  negotiated  rates  under 
Rate  Schedules  FT-2  and  FT-3,  and  that 
capacity  would  be  available  at  a  cost- 
based  recourse  rate  under  Rate 
Schedules  FT-1  and  IT-1.  It  is  indicated 
that  for  rates  negotiated  with  customera 
following  Commission  authorization  to 
charge  such  rates,  Dauphin  Island  will 
file  conforming  tariff  sheets  indicating 
that  the  rate  for  the  service  will  be  either 
the  rates  stated  on  its  existing  rate 
schedule  or  a  rate  mutually  agreed  upon 
by  the  pipeline  and  customer.  It  is  also 
indicated  that,  when  a  rate  is  negotiated, 
Dauphin  Island  will  file  a  numbered 
tariff  sheet  stating  the  exact  legal  name 
of  the  customer  and  the  negotiated  rate 
for  the  service.  It  is  stated  that 
permitting  Dauphin  Island  to  negotiate 
rates  with  customera  at  mutually  agreed 
levels  will  promote  competition,  and 
permit  them  to  tailor  contracts  to  meet 
the  specific  needs  of  each  shipper. 

It  is  stated  that  the  tariff  filea  by 
Dauphin  Island  is  substantially  similar 
to  those  recently  approved  by  the 
Commission  in  Garden  Banks  Gas 
Pipeline,  L.L.C.,  Docket  No.  CP96-307- 
000  and  Shell  Gas  Pipeline  Company, 
Docket  No.  CP96-1 59-000,  except  for 
service  under  Rate  Schedule  FT-3,  and 
except  for  the  following  differences:  in 
the  Dauphin  Island  tariff,  service  is 
provided  on  a  dekatherm  rather  than 
volumetric  basis;  the  E)auphin  Island 
tariff  includes  an  overrun  service; 
secondary  receipt  points  are  not 
available  to  shippers  under  Dauphin 
Island  Rate  Schedules  FT-2  and  FT-3; 
in  Dauphin  Island's  tariff,  all  delivery 
points  are  available  to  all  shippers  based 
upon  confirmation  by  the  downstream 
pi{>eline;  a  charge  of  $3.50  per  barrel 
will  be  charged  by  Dauphin  Island  for 
recovery  of  liquid  hydrocarbons;  at  the 
request  of  the  shipper,  Dauphin  Island 
may  enter  into  contracts  for  various 
services  with  third  parties  and  charge 
the  cost  to  shipper  as  an  "Other  Charge" 
under  the  rate  schedule;  under  Dauphin 
Island's  tariff,  a  capacity  release  can  be 
released  only  into  Rate  Schedule  FT-1 ; 
and  Dauphin  Island  may  process 
shipper's  gas  if  the  shipper  does  not 
process;  additionally,  the  term: 
equivalent  quantities",  some  quality 
specifications,  nomination  procedures, 
the  effect  of  force  majeure  on  payment 
of  reservation  rates,  and  the  resolution 
of  monthly  imbalances  have  been 
changed. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  4, 
1997.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 


of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  vvill  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  confiarred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Dauphin  Island  to 
appear  or  be  represented  at  the  hearing. 
Lois  O.  Caahell, 
Secretary. 
[PR  Doc.  97-8008  Filed  3-28-97;  8:45  am] 

aUJNG  CODE  e717-«1-M 


[Docket  No.  ER97-209»-000] 

Duke  Power  Company;  Notice  of  Rling 

March  25, 1997. 

Take  notice  that  on  March  14,  1997. 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Network  Integration 
Transmission  Service  Agreement  and  a 
Network  Operating  Agreement  (NO A) 
between  Duke,  on  its  own  behalf  and 
acting  as  agent  for  its  wholly-owned 
subsidiary,  Nantahala  Power  and  Light 
Company,  and  the  City  of  Seneca,  South 
Carolina  and  Southern  Company 
Services,  Inc.  acting  as  agent  for  the  City 
of  Seneca,  South  Carolina,  (collectively. 
Transmission  Customer).  Duke  states 
that  the  NITSA  and  NOA  set  out  the       ' 
transmission  arrangements  under  which 
Duke  will  provide  the  Transmission 
Customer  Network  Integration 
Transmission  Service  under  Duke's  Pro 


Forma  Open  Access  Transmission 
Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  mth  the  Federal 
Energy  Regulatory  Commission,  888 
Firet  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  and  18  CFR  385.214).  All  sudi 
motions  or  protests  should  be  filed  on 
or  before  April  4,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LotoD.CMk>U. 
Secretary. 

[FR  Doc.  97^7994  Filed  3-2»-e7;  8:45  am] 
HUJNQ  cooc  (nr-oi-M 

[Docfcat  Na  ER97-2096-0001 

Duto  Powar  Company;  Nolica  of  Rling 

March  25, 1997. 

Take  notice  that  on  March  14, 1997, 
Duke  Power  Company  (Duke),  will 
terminate  the  service  that  it  currently 
provides  to  the  City  of  Seneca/Seneca 
Light  &  Water  Plant,  Seneca,  South 
Carolina,  (Seneca)  under  Federal  Energy 
Regulatory  Commission  (FERC)  Rate 
Schedule  No.  10  (effective  date  August 
19. 1993),  the  Electric  Power  Contract 
between  Duke  and  the  Commissioners 
of  Public  Works  of  the  City  of  Seneca 
and  the  City  of  Seneca,  dated  April  28, 
1971,  and  the  Delivery  Point 
Agreements  for  Delivery  Point  #1 
(effective  date  May  22.  1991)  and 
Delivery  Point  #2  (effective  date  April 
24. 1991)  (Exhibits  A  to  the  Electric 
Power  Contract)  (FERC  Rate  Schedule 
No.  263). 

Duke  is  terminating  service  to 
Seneca's  two  delivery  points  at  Seneca's 
request.  Seneca  has  notified  Duke  that, 
commencing  May  15. 1997,  it  will 
purchase  power  bova  a  supplier  other 
than  Duke.  While  service  is  to  terminate 
effective  May  14,  1997,  the  Electric 
Power  Contract  shall  remain  in  effect  to 
the  extent  necessary  to  incorporate  and 
satisfy  the  stranded  cost  amendment 
that  Duke  is  concurrently  filing  in  a 
separate  docket  in  accordance  with 
Section  205  of  the  Federal  Power  Act. 
16  use  824D  (1994),  Order  No.  888. 
Promoting  Wholesale  competition 
Through  Open  Access  Non- 
Discriminatory  Transmission  Services 


(Ml 
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by  Public  Utilities,  Recovery  of  Stranded 
Costs  by  Public  Utilities  and 
Transmitting  Utilities.  FERC  Stats.  & 
Regs.  (Regulations  Preambles  1991-96] 
1 31.036  (1996).  and  Section 
35.26(c)(l)(vKA)  of  the  Commission's 
Regulations.  Recovery  of  Stranded  Costs 
by  Public  Utilities,  61  Fed.  Reg.  21,692 
(1996)  (to  be  codified  at  18  CFR  35.26). 

From  the  date  that  service  termination 
becomes  effective.  Duke's  obligation  to 
serve  Seneca's  two  delivery  points  shall 
cease.  If  Seneca  desires  in  the  future  to 
purchase  power  from  Ehike,  the  parties 
will  negotiate  their  respective 
obligations  at  that  time. 

This  notice  of  termination  has  been 
served  upon  Seneca,  the  South  Carolina 
Public  Service  Commission,  and  the 
North  Carolina  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  April  4,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LotoaCaihBU. 

Secretary. 

(FR  Doc.  97-7995  Filed  3-28-97:  8:45  ami 

MUMQ  COM  •717-«t-M 


Notice  Of  NofvProiect  Um  Of  ProjMt 
Lands  and  Waters 

March  25.  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Non-Project 
Use  of  Project  Lands  and  Waters. 

b.  Project  Name:  Catawba- Wateree 
Project 

c.  Project  No.:  FERC  Project  No.  2232- 
336. 

d.  Date  Filed:  January  7, 1997. 

e.  Applicant:  Duke  Power  Company. 
/.  Location:  Mecklenburg,  North 

Carolina.  Davidson  Pond  on  Lake 
Norman.  Town  of  Davidson. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  E.M. 
Oakley.  Duke  Power  Company,  P.O.  Box 


1006  (EC12Y),  Charlotte,  NC  28201- 
1006.  (704)  382-5778. 

/.  FERC  Contact:  Brian  Romanek. 
(202) 219-3076. 

/.  Comment  Date:  April  21,  1997. 

k.  Description  of  the  filing: 
Application  to  grant  a  permit  to  the 
Town  of  Davidson  (Town)  to  excavate  a 
0.16  acre  area  in  Davidson  Pond.  The 
proposed  excavation  will  reestablish  the 
pond's  shoreline  and  reshape  the  pond 
bottom  to  improve  the  appearance  of 
and  safety  in  the  area.  Also,  the 
excavation  work  is  intended  to  reduce 
the  proliferation  of  mosquitoes  and 
enhance  fishing  and  boating 
opportunities.  In  conjunction  with  the 
excavation  work,  the  pond  would  be 
drained  and  regraded.  A  gabion  wall 
would  be  installed  on  the  southeast  end 
of  the  pond  and  14.000  cubic  yards  of 
excavated  material  would  be 
transported  to  a  location  owned  by  the 
Town. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capita]  letters  the  tide 
"COMMENTS"  "RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS". 
"PROTEST".  OR  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E.. 
Washington,  D.C  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  applicadon 
may  be  obtained  by  agencies  direcUy 


from  the  Applicant.  If  an  agency  does 

not  file  comments  within  the  time 

specified  for  filing  comments,  it  will  be 

presumed  to  have  no  comments.  One 

copy  of  an  agency's  comments  must  also 

be  sent  to  the  Applicant's 

representatives. 

Lois  D.  CadielL 

Secretary. 

(FR  Doc.  97-8006  Filed  3-28-97:  8:45  am) 
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[Docket  No.  CP96-178-003] 

Maritimes  &  Northeast  Pipeline,  LLC; 
Notice  of  Amendment 

March  25. 1997. 

Take  notice  that  on  February  24, 1997, 
Maritimes  &  Northeast  Pipeline,  L.L.C. 
(Maritimes),  c/o  M&N  Management 
Company,  1284  Soldiers  Field  Road, 
Boston,  MA  02135,  a  Delaware  limited 
liability  company,  filed  in  Docket  No. 
CP96-1 78-003  an  amendment  to  its 
Application  for  Phase  I  of  its  project 
(Phase  I  Amendment)  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act.  The 
Phase  I  amendment  reflects  the  effect  of 
the  Joint  Facilities  Application  of 
Maritimes  and  PorUand  Natural  Gas 
Transmission  System  (PNGTS),  initially 
filed  with  the  Commission  on  February 
10, 1997.  and  completed  on  March  18, 
1997  in  Docket  No.  CP97-238-O00  (Joint 
Facilities  Application)  ^  on  Maritimes' 
February  8. 1996,  Phase  I  Application, 
in  Docket  No.  CP96-1 78-000. 

The  completion  of  the  Joint  Facilities 
Application,  originally  filed  February 
10,  1997,  was  preceded  by  two  public 
conferences  at  the  Commission  and  four 
letters  from  the  Office  of  Pipeline 
Regulation  (OPR)  requesting  the 
information  required  to  complete  the 
filing.  However,  certain  information 
which  is  needed  to  complete  the 
processing  of  the  Joint  Facilities 
Application  remains  to  be  filed.^ 
Complete  and  accurate  filing  of  that 
information  on  the  schedule  stated  in 
the  joint  applicants'  March  18,  1997, 
filing  is  essential  for  the  expeditious 
processing  of  the  Phase  I  applications. 

The  Joint  Facilities  Application 
requests  authorization  to  construct  and 
operate  approximately  99.8  mile?  of 
joindy-owned  30-inch  pipeline  and 
appurtenant  facilities  to  accommodate 
natural  gas  volumes  that  would 
otherwise  be  transported  through  the 
same  area  by  separate  pipeline  facilities. 
The  Joint  Facilities  Application 


proposes  joint  facilities  6t)m  Dracut, 
Massachusetts  to  Westbrook,  Maine. 

The  Phase  I  Amendment  addriesses 
the  effects  of  the  Joint  Facilities 
Application  on  the  cost  of  facilities  and 
rates,  the  tariff,  and  the  pipeline  route 
set  forth  in  the  Phase  I  Application.  The 
Phase  I  Amendment  adopts  the  64.8- 
mile  Dracut  to  Wells,  Maine  segment  of 
the  Joint  Facilities,  including  one  lateral 
(the  Newington  Lateral)  and  three  meter 
stations  as  the  proposed  Phase  I 
Facilities.3  The  Phase  I  Amendment  also 
postpones  the  proposed  in-service  date 
of  Phase  I  fitjm  November  1,  1997,  to 
November  1,  1998. 

Maritimes  states  that  its  revised  cost, 
based  on  an  allocation  of  its  share  of  the 
Joint  Facilities,  is  about  $79.5  million. 
Originally,  Maritimes  had  proposed  a 
24-inch  pipeline  horn  IDracut  to  Wells  at 
a  cost  of  $82  million  and  its  own  30- 
inch  pipeline  from  Dracut  to  Wells  at  a 
cost  of  $103.7  million  (see  Docket  No. 
CP96-1 78-002). 

The  rates  proposed  by  Maritimes  have 
been  revised  to  reflect  Maritimes' 
estimate  of  the  allocated  cost  of  the  Joint 
Facilities.  Maritimes  says  that  the  rates 
are  about  the  same  level  as  proposed  in 
the  Phase  I  Application  and  approved  in 
the  July  31,  1996  Preliminary 
Determination  (PD)  in  this  docket.  The 
methodology  used  to  design  the  rates 
has  been  revised  to  reflect  a  levelization 
period  of  9  years  rather  than  7  years  and 
to  eliminate  the  allocation  of  costs  to 
interruptible  transportation.  In  the  PD 
Maritimes'  365-day  firm  rate  was 
approved  as  a  recourse  rate  equal  to 
$18.25  per  MMBtu,  with  $1  million 
allocated  to  interruptible  transportation. 

Now  the  proposed  365-day  firm 
transportation  rate  is  $18.2873  per 
MMBtu.*  Maritimes  also  says  that  in 
compliance  with  the  PD  it  will  record 
the  various  elements  of  its  negotiated 
rates  in  the  format  prescribed  by  the 
Commission.  Maritimes  also  states  that 
minor  tariff  changes  may  be  needed  to 
coordinate  matters  such  as  measurement 
or  quality  specifications  with  PNGTS. 
To  the  extent  necessary,  such  changes 
would  be  filed  with  the  Commission. 
On  September  30, 1996,  Maritimes  filed 
revised  tariff  sheets  in  compliance  with 
the  various  directives  of  the  July  31, 
1996,  PD.  That  filing  was  not  noticed  at 
that  time,  but  parties  to  this  proceeding 
may  comment  on  it  in  conjunction  with 


their  comments  on  the  amendment  in 
Docket  No.  CP96-1 78-003. 

Maritimes  requests  that  the 
Commission  issue  a  PD  on  the  Phase  I 
Amendment  by  May  31,  1997,  and  a 
certificate  for  Phase  I  at  the  same  time 
the  Joint  Facilities  are  approved.^ 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Amendment,  or  the  September  30,  1996, 
tariff  compliance  filing,  should,  on  or 
before  April  15, 1997.  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a 
protest/comment  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  ndes.  Take  further 
notice  that  pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  Amendment  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  Amendment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission,  on  its  own  motion, 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  Maritimes  to  appear  or 
be  represented  at  the  hearing.  Anyone 
who  has  already  filed  a  motion  to 
intervene  in  Docket  Nos.  CP96-1 78-000 
or  CP96-1 78-002  need  not  file  a  motion 
to  intervene  again  with  the  Commission. 
Lois  0.  CasheU, 
Secretary. 
|FR  Doc.  97-8070  Filed  3-28-97:  8:45  am) 
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[Docket  No.  CP96-80»-002] 

Maritime  &  Northeast  Pipeline,  LLC; 
Notice  of  Amendment 

March  25, 1997. 

Take  notice  that  on  February  24,  1997. 
Maritimes  &  Northeast  Pipeline,  L.L.C. 
(Maritimes),  c/o  M&N  Management 
Company,  1284  Soldiers  Field  Road. 
Boston.  MA  02135.  a  Delaware  limited 
liability  company,  filed  in  Docket  No. 
CP96-809-002,'  an  Amendment  to  its 
Application  for  Phase  U  of  its  project 
(Phiiase  n  Amendment)  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act.  This 
amendment  reflects  the  effect  of  the 
Joint  Facilities  Application  of  Maritimes 
and  Portiand  Natural  Gas  Transmission 
System  (PNGTS),  initially  filed  with  the 
Commission  on  February  10. 1997,  and 
completed  on  March  18, 1997,  in  Docket 
No.  CP97-23&-000  (Joint  Facilities 
Application).^  on  Maritimes'  September 

23. 1996,  Phase  11  Application,  in 
Docket  No.  CP96-809-000. 

The  completion  of  the  Joint  Facilities 
Application,  originally  filed  February 

10. 1997,  was  preceded  by  two  public 
conference  at  the  Commission  and  four 
letters  from  the  Office  of  Pipeline 
Regulation  (OPR)  requesting  the 
information  required  to  complete  the 
filing.  However,  certain  information 
which  is  needed  to  complete  the 
processing  of  the  Joint  Facilities 
Application  remains  to  be  filed. ^ 
Complete  and  accurate  filing  of  that 
information  on  the  schedule  stated  in 
the  joint  applicants'  March  18,  1997. 
filing  is  essential  for  the  expeditious 
processing  of  the  Phase  11  applications. 

The  Joint  Facilities  Application 
requests  authorization  to  construct  and 
operate  approximately  99.8  miles  of 
joinUy-owned  30-inch  pipeline  and 
appurtenant  facilities  to  accommodate 
natural  gas  volumes  that  would 
otherwfse  be  transported  through  the 
same  area  by  separate  pipeline  facilities. 
The  Joint  Facilities  Application 
proposes  joint  facilities  from  Dracut. 
Massachusetts  to  Westbrook,  Maine. 

The  Phase  D  Amendment  addresses 
the  effects  of  the  Joint  Facilities 


<  S«e  Notice  of  Application  for  Docket  No.  CP97- 
238-000  issued  on  March  21,  1997. 

>  See  the  March  21, 1997.  OPR  Director's  letter  to 
lb*  loint  aoDlicants. 


'The  Joint  Facilities  Application  lists  certain 
above  ground  appurtenant  Eacilities  to  be  built  by 
the  (oint  applicants,  while  the  Phase  I  Amendment 
lists  similar  above  ground  appurtenant  facilities  to 
be  built  by  Maritimes. 

*  Rales  based  on  the  capital  costs  of  S103.7 
million  were  never  filed. 


'  A  data  response  filed  by  Maritimes  on  March  20. 
1997.  asks  for  final  action  by  August  1.  1997,  but 
this  contradicts  the  request  in  the  loint  Facilities 
Application  that  the  Commission  issue  a  final 
certificate  for  the  Joint  Facilities  by  August  31, 
1997. 


'  A  supplemental  filing  which  contained  a 
revised  Maritimes  pro  forma  tariff  for  1990  service 
and  1999  service  was  filed  on  November  1.  1996, 
and  docketed  as  Docket  No  CP96-«0»-001 .  This 
supplement  reflects  the  requirements  of  Order  No. 
587  (Gas  Industry  Standards  Board),  and  conforms 
the  Phase  n  tariff  (o  tariff  changes  required  by  the 
July  31.  1996.  fVeliminary  Oeterination  for  Phase  I. 
It  was  not  noticed  at  that  time,  but  parties  to  this 
proceeding  may  comment  on  it  in  conixinction  with 
their  comments  on  the  amendment  in  Docket  No. 
CP96-809-002. 

'  See  Notice  of  Application  for  Docket  No.  CP97- 
238-000  issued  on  March  21.  1997. 

'  See  the  March  21 .  1997.  OPR  Director's  letter  to 
the  ioint  applicants. 
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Application  on  the  cost  of  facilities  and 
rates,  the  tariff,  and  the  pipeline  route 
set  forth  in  the  Phase  II  Application. 
The  Phase  II  Amendment  adopts  the  35- 
mile  Wells  to  Westbrook,  Maine 
segment  of  the  Joint  Facilities,  including 
two  laterals  (the  Westbrook  Lateral  and 
the  Haverhill  Lateral)  and  two  meter 
stations  as  the  proposed  Phase  Q 
Facilities.  The  24-inch  pipeline 
previously  proposed  in  the  Phase  II 
Application  from  Westbrook.  Maine  to 
the  U.S. -Canada  border  for  service 
starting  in  1999  is  unchanged  by  the 
Phase  n  Amendment.  Also  unchanged  is 
Maritimes'  proposal  for  a  1998  Phase  0 
interim  service  which  will  include 
service  to  the  Westbrook  Lateral  and  the 
Cousins  Island  Lateral. 

Maritimes  states  that  its  revised 
estimated  cost  is  about  $387  million. 
Originally,  its  Phase  II  cost  estimate  was 
S404  million.  The  cost  estimate 
revisions  are  based  on  an  allocation  of 
its  share  of  the  Joint  Facilities  costs,  and 
the  revised  estimated  cost  of  its  own 
facilities  from  Westbrook  to  the  U.S.- 
Canada border.  The  revised  estimate  for 
the  Westbrook  to  Canada  segment  is 
based  on  updated  facilities  cost 
information  (primarily  lower  estimates 
of  labor  expenses),  more  environmental 
information  and  analysis,  and  pipeline 
route  changes.  The  cost  for  the  1998 
facilities  decreased  from  $63  million  to 
$61.8  million,  while  the  cost  for  the 
1999  faciUties  decreased  from  $340.9 
million  to  $325.5  million. 

The  rates  proposed  by  Maritimes  have 
been  revised  to  reflect  Maritimes'  new 
cost  estimates.  The  initial  rate  for 
Maritimes'  365-day  firm  transportation 
for  Phase  II  service  from  Canada  starting 
in  1999  is  now  $15.0858  per  MMBtu; 
previously  it  was  $15.7551  per  MMBtu.* 
The  calciUation  of  the  revised  rates  and 
charges  is  included  in  Exhibit  P  to  the 
Phase  n  Amendment. 

Maritimes  states  that  minor  tariff 
changes  may  be  needed  to  coordinate 
matters  such  as  measurement  or  quality 
specifications  with  PNGTS.  To  the 
extent  necessary,  such  changes  would 
be  filed  with  the  Conunission.  Other 
than  the  changes  to  the  proposed  rates, 
the  proposed  tari^,  including  rate 
schedules,  and  general  terms  and 
conditions  remains  unchanged  from  the 
supplemental  tariff  filing  in  Docket  No. 
CP96-809-001. 

Maritimes  requests  that  the 
Commission  issue  a  Preliminary 
Determination  on  Phase  n  by  May  31. 


1997,  and  a  final  certificate  for  Phase  II 
by  December  17,  1997.* 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Amendment,  or  the  supplemental  tariff 
filing  in  Docket  No.  CP96-809-001 , 
should,  on  or  before  April  15,  1997,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procediu^  (18  CFR  385.211  or  385.214) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  be  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding. 

Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Take  further 
notice  that  pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  Amendment  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  Amendment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission,  on  its  own  motion, 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Maritimes  to  appear  or 
be  represented  at  the  hearing.  Anyone 
who  has  already  filed  a  motion  to 
intervene  in  Docket  No.  CP96-809-000 
need  not  file  a  motion  to  intervene  again 
with  the  Commission. 
Loia  D.  CadMll. 
Secretary. 

|FR  Doc.  97-«)72  Filed  3-28-97;  8:45  am] 
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*  Maritimas  propoae*  that  the  1996  intarim  Phaae 
Q  lervica  will  be  al  negotiated  rates. 


'The  data  response  filed  by  Maritimes  on  March 
20. 1997.  citing  the  E)eceinber  17.  1997.  date  is 
taken  to  be  a  further  amendment  of  Maritimes' 
February  24,  1997.  filing  wherein  August  31,  1997, 
was  cited  as  the  date  that  a  final  certificate  was 
required. 


[Docket  No.  RP96-290-000] 

Michigan  Gas  Storage  Company; 
Notice  of  Infonnal  Settlement 
Conference 

March  25, 1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  April  3, 1997.  The 
conference  will  begin  at  10:00  a.m.  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.,  20426,  in 
a  conference  room  to  be  designated.  The 
purpose  of  the  conference  is  to  explore 
the  possibility  of  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b)  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Russell  Mamone  at  (202)  208-0744  or 
Anja  Clark  at  (202)  208-2034. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  97-8010  Filed  3-28-97;  8:45  am) 
BtUMG  CODE  B717-01-M 

[Docket  No.  CP96-249-004] 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Amendment 

March  25,  1997. 

Take  notice  that  on  March  18,  1997, 
Portland  Natural  Gas  Transmission 
System  (PNGTS).  300  Friberg  Parkway. 
Westborough,  Massachusetts  01581- 
5039.  filed  in  Docket  No.  CP96-24&-004 
an  amendment  pursuant  to  Section  7(c) 
of  the  Natural  Cias  Act.  This  amendment 
reflects  the  effect  of  the  Joint  Facilities 
Application  of  Maritimes  &  Northeast 
Pipeline,  L.L.C.  (Maritimes)  and  PNGTS, 
initially  filed  with  the  Commission  on 
February  10, 1997,  and  completed  on 
March  18,  1997  in  Docket  No.  CP97- 
238-000  (Joint  Facilities  Application) ' 
on  PNGTS's  March  14, 1996, 
Application  for  a  Certificate  of  Public 
Convenience  and  Necessity  in  Docket 
No.  CP96-249-000,  as  amended  in 
Docket  No.  CP96-249-003. 

Prior  to  the  March  18,  1997 
submission  in  the  loint  Facilities 
Application,  two  public  conferences  at 
the  Commission  were  held  and  four 
letters  bom  the  Office  of  Pipeline 
Regulation  (OPR)  were  issued 
requesting  the  information  required  to 


constitute  a  complete  filing.  However, 
certain  information  which  is  needed  to 
complete  the  processing  of  the  Joint 
Facilities  Application  remains  to  be 
filed. ^  Complete  and  accurate  filing  of 
that  information  on  the  schedule  stated 
in  the  joint  applicants'  March  18, 1997. 
filing  is  essential  for  the  expeditious 
processing  of  the  PNGTS  project 
applications. 

'The  Joint  Facilities  Application  filed 
by  Maritimes  and  PNGTS  requests 
authorization  to  construct  and  operate 
approximately  99.8  miles  of  jointly- 
owned  30-inch  O.D.  pipeline  and 
appurtenant  facilities  to  accommodate 
natural  gas  volumes  that  would 
otherwise  be  transported  through  the 
same  area  by  separate  pipeline  facilities. 
The  Joint  Facilities  Application 
proposes  joint  facilities  from  Dracut. 
Massachusetts  to  Westbrook,  Maine. 

The  instant  amendment  filed  by 
PNGTS  addresses  the  effects  of  the  Joint 
Facilities  Application  on  the  cost  of 
facilities  and  rates  previously  proposed 
by  PNGTS.  PNGTS  states  that  it  will  file 
amendments  to  its  tariff  to  reflect  the 
Commission's  directives  vnth  respect  to 
Gas  Industry  Standards  Board  standards 
two  to  five  months  prior  to  placing  its 
tariff  into  effect. 

Based  on  its  Case  No.  2  proposed  in 
Docket  No.  CP96-249-000,  PNGTS 
states  that  its  revised  cost,  after 
allocating  its  share  of  the  joint  facilities, 
is  approximately  $302.9  million.  The 
rates  proposed  by  PNGTS  have  been 
revised  to  reflect  PNGTS's  allocated 
estimated  cost  of  the  joint  facilities 
described  in  the  Joint  Facilities 
Application.  PNGTS  states  that  its  rates 
will  be  levelized  for  an  initial  20-year 
period  and  are  based  on  the  assumption 
that  80  percent  of  the  cost  of  the 
facilities  will  be  recovered  through 
depreciation  during  the  levelization 
period.  PNGTS  states  that  it  will  use  a 
straight  fixed-variable  rate  design  for  its 
firm  service,  and  rates  are  based  on  a 
winter-day  capacity  design  of  178.000 
MMBTu  per  day.  PNGTS  does  not 
propose  to  change  the  service  offerings 
described  in  Docket  No.  CP96-249-003 
which  included  firm  transportation 
service  (FT),  interruptible  transportation 
service  (IT),  and  the  possibility  of 
negotiated  rates.  PNGTS  states  that 
winter  period  and  off-peak  services  are 
available  under  the  FT  rate  schedule. 

PNGTS  requests  a  supplemental 
preliminary  determination  no  later  than 
May  31, 1997,  and  a  final  certificate  no 
later  than  August  31,  1997,  in  order  to 
meet  an  in-service  date  of  November  1, 
1998. 


>  See  Notice  of  Application  for  Docket  No.  CP97- 
238-000  issued  on  March  21, 1997. 


>  See  the  March  21. 1997,  OPR  Director's  letter  to 
the  joint  applicants. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Amendment  should,  on  or  before  April 
15,  1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  rules.  Take  further 
notice  that  pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  Amendment  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  Amendment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission,  on  its  own  motion, 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  PNGTS  to  appear  or  be 
represented  at  the  hearing.  Anyone  who 
has  already  filed  a  motion  to  intervene 
in  Docket  Nos.  CP96-249-000  or  CP96- 
249-O03  need  not  file  again  with  the 
Commission. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  97-8071  Filed  3-28-97;  8:45  am] 
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[Docket  Na  ER97-2031-000,  et  aL] 

Cinergy  Services,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Rllngs 

March  24, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-2031-OOO) 

Take  notice  that  on  March  11,  1997, 
Cinergy  Services,  Inc.  (Cinergy), 


tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  March  1, 1997 
between  Cinergy,  CG&E.  PSI  and  lUC 
Power  Services  (lUC). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  lUC: 

1.  Exhibit  A— Power  Sales  by  lUC 

2.  Exhibit  B — Power  Sales  by  Cinergy 
Cinergy  and  lUC  have  requested  an 

effective  date  of  one  day  after  this  initial 
filing  of  the  Interchange  Agreement. 

Copies  of  the  filing  were  served  on 
lUC  Power  Services,  the  Kentucky 
Public  Service  Commission,  the 
Michigan  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Ohio  Edison  Company,  Pennsylvania 
Poiver  Company,  Cleveland  Electric 
Illuminating  Company,  and  Toledo 
Edison  Company  * 

[Docket  No.  EC97-5-O001 

Take  notice  that  on  March  21, 1997, 
Ohio  Edison  Company,  Pennsylvania 
Power  Company,  Cleveland  Electric 
Illuminating  Company  and  Toledo 
Edison  Company  (the  AppUcants)  filed 
additional  information  in  support  of 
their  November  8, 1996,  merger 
application.  Hie  supplement  is  a 
competitive  screen  analysis  as  required 
by  the  guidelines  in  the  Commission's 
merger  policy  statement.  Inquiry 
Concerning  the  Commission's  Merger 
Policy  Under  the  Federal  Power  Act; 
Policy  Statement,  Order  No.  592,  77 
FERC  1 61,263  (1996).  By  letter  order 
dated  January  15, 1997,  the  Commission 
requested  the  Applicants  to  supply  this 
information. 

Applicants  state  that  they  have  served 
their  filing,  including  an  electronic  copy 
of  the  data  used  to  develop  the 
competitive  screen  analysis,  on  all 
intervenors. 

Comment  date:  May  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Western  Reaouroes,  Inc. 

[Docket  No.  ER97-2032-O00I 

Take  notice  that  on  March  10, 1997, 
Western  Resources,  Inc.,  tendered  for 
filing  non-firm  transmission  agreements 
between  Western  Resources  and  Central 
Louisiana  Electric  Company,  Inc.  and 
TransCanada  Power  Corporation. 
Western  Resources  states  that  the 
purpose  of  the  agreements  is  to  permit 
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non-discrimiaatory  access  to  the 
tmumission  £fu:ilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreements 
are  proposed  to  become  effective  as 
follows:  Central  Louisiana  Electric 
Company,  Inc.,  February  12, 1997rand 
TransCanada  Power  Corporation,  March 
3. 1997. 

Copies  of  the  filing  were  served  upon 
Central  Louisiana  Electric  Company, 
Inc.,  TransCanada  Power  Corporation 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Sierra  Pacific  Power  Company 

(Docket  No.  ER97-2033-000] 

Take  notice  that  on  March  10. 1997, 
Sierra  Pacific  Power  Company  (Sierra), 
tendered  for  filing  Service  Agreements 
(Service  Agreements)  with  the  following 
entities  for  Non  Firm  Point-to-Point 
Transmission  Service  under  Sierra's 
Open  Access  Transmission  Tariff 
(Tariff): 

1.  AIG  Trading  Corporation 

2.  Aquila  Power  Corporation 

3.  TransCanada  Energy  Ltd. 

4.  Northern  California  Power  Agency 
Sierra  filed  the  executed  Service 

Agreements  with  the  Commission  in 
compliance  with  Section  14.4  of  the 
Tariff  and  applicable  Commission 
Regulations.  Sierra  also  submitted 
revised  Sheet  No.  148  to  the  Tariff, 
which  is  an  updated  list  of  all  current 
subscribers.  Sierra  requests  waiver  of 
the  Commission's  notice  requirements 
to  {>ennit  and  effective  date  for 
Attachment  E,  and  to  allow  the  Service 
Agreements  to  become  effective 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Piiblic  Service  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  [wrties. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Paget  Sound  Energy,  Inc. 

[Docket  No.  ER97-2034-000I 

Take  notice  that  on  March  10,  1997, 
Puget  Sound  Energy,  Inc.  (formerly 
Puget  Sound  Power  k  Light  Company, 
Puget),  tendered  for  filing  an  agreement 
amending  its  wholesale  for  resale  power 
contract  with  the  Port  of  Seattle 
(Purchaser).  A  copy  of  the  filing  was 
served  on  Purchaser. 

Puget  states  that  the  agreement 
changes  the  term  of  the  wholesale  for 
resale  power  contract. 


Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  Allegheny  Powrer) 

[Docket  No.  ER97-2035-0OOI 

Take  notice  that  on  February  21, 1997, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  ana  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  21  to  add  two  (2)  new 
Customers  to  the  Standard  Generation 
Service  Rate  Schedule  under  which 
Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  February  20, 
1997,  to  EnerZ  Corporation  and 
Minnesota  Power  &  Light  Company. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER97-2036-O001 

Take  notice  that  on  February  21, 1997, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Finn  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  American  Electric  Power 
Services  Corporation. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  American 
Electric  Power  Services  Corporation 
pursuant  to  the  Transmission  Service 
Tariff  filed  by  Northern  Indiana  Public 
Service  Company  in  Docket  No.  ER96- 
1426-000  and  allowed  to  become 
effective  by  the  Commission,  and  as 
amended  in  Docket  No.  OA96— 47-000. 
Northern  Indiana  Public  Service 
Company,  75  FERC 1 61,213  (1996). 
Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  January  21,  1997. 


Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  April  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Montana  Power  Company 

[Docket  No.  ER97-2037-0001 

Take  notice  that  on  February  26, 1997, 
The  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  Non-Firm 
Point-to-Point  Transmission  Service 
Agreements  with  Citizens  Lehman 
Power  Sales  (Citizens  Lehman)  and  Los 
Angeles  Department  of  Water  and  Power 
(LADWP)  under  FERC  Electric  Tariff, 
Original  Volume  No.  5  (Open  Access 
Transmission  Tariff).  The  Citizens 
Lehman  Service  Agreement  is  signed, 
while  the  LADWP  Service  Agreement  is 
filed  unsigned. 

A  copy  of  the  filing  was  served  upon 
Citizens  Lehman  and  LADWP. 

Comment  date:  April  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Maine  Power  Company 

[Docket  No.  ER9 7-2039-000) 

Take  notice  that  on  March  6,  1997, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  a  service  agreement 
for  Non-Firm  Point-to-Point 
Transmission  service  entered  into  with 
The  Power  Company  of  America,  L.P. 
Service  will  be  provided  pursuant  to 
CMP's  Open  Access  Transmission 
Tariff,  designated  rate  schedule  CMP — 
FERC  Electric  Tariff,  Original  Volume 
No.  3,  as  supplemented. 

Comment  date:  April  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Maine  Power  Company 

[Docket  No.  ER97-2040-0001 

Take  notice  that  on  March  6, 1997, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  a  service  agreement 
for  Non-Firm  Point-to-Point 
Transmission  service  with  CNG  Power 
Services  Corporation.  Service  will  be 
provided  pursuant  to  CMP's  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  CMP— FERC  Electric 
Tariff.  Original  Volume  No.  3,  as 
supplemented. 

Comment  date:  April  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Maine  Electric  Power  Company 

(Docket  No.  ERg7-2041-000| 

Take  notice  that  on  March  6,  1997, 
Maine  Electric  Power  Company 


(MEPCO),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
Transmission  service  with  The  Power 
Company  of  America,  L.P.  Service  will 
be  provided  pursuant  to  CMP's  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  MEPCO— FERC  Electric 
Tariff,  Original  Volume  No.  1,  as 
supplemented. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Maine  Electric  Power  Company 

[Docket  No.  ER97-2042-000J 

Take  notice  that  on  March  6, 1997. 
Maine  Electric  Power  Company 
(MEPCO),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  with  Green 
Mountain  Power  Corporation.  Service 
will  be  provided  pursuant  to  CMP's 
Open  Access  Transmission  Tariff, 
designated  rate  schedule  CMP — FERC 
Electric  Tariff,  Original  Volume  No.  1. 
as  supplemented. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northeast  Utilities  Service  Company 

(Docket  No.  ER9 7-2044-000] 

Take  notice  that  on  January  14, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  New  England  Power 
Company  (NEP)  under  the  NU  System 
Companies'  System  Power  Sales/ 
Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  NEP. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  February  1, 
1997. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  AMVEST  Power,  Inc. 

(Docket  No.  ER97-2045-000) 

Take  notice  that  on  February  26, 1997, 
AMVEST  Power,  Inc.,  tendered  for 
filing,  pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.207,  an 
application  for  waivera  and  blanket 
approvals  under  various  Regulations  of 
the  Commission,  and  an  order  accepting 
its  Rate  Schedule  No.  1,  to  be  effective 
April  28, 1997,  or  the  date  that  the 
Commission  issues  an  order  in  this 
proceeding,  whichever  is  earlier. 
AMVEST  Power,  Inc.,  intends  to  engage 
in  electric  energy  and  capacity 
transactions  as  a  marketer. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  D.  Cashell, 
Secretary. 

[FR  Doc.  97-8069  Filed  3-28-97;  8:45  am] 
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[Docket  No.  CP97-202-00(q 

USG  Pipeline  Company;  Notice  of 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  USG 
Pipeline  Project  and  Request  for 
Comments  on  Environmental  issues 

March  25, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities,  about  14.5  miles  of  10-inch- 
diameter  pipeline  and  appurtenances, 
proposed  in  the  USG  pipeline  Project.' 
This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

Summary  of  the  Proposed  Pro|ect 

USG  Pipeline  Company  (USGPC) 
wants  to  construct  facilities  in  order  to 
transport  up  to  7.000  Dekatherms  per 
day  to  United  States  Gypsum  Company 
(USGC)  near  BridgepKirt,  Alabama, 
where  USGC  is  planning  to  construct  a 
nonjurisdictional  wallboard 
manufacturing  plant.  USGPC's  facilities 
would  be  constructed  in  Tennessee  and 
Alabama  and  would  consist  of: 

•  About  14.5  miles  of  10-inch- 
diameter  pipeline  commencing  at 
interconnecting  facilities  with  East 


Tennessee  Nattiral  Gas  Company  in 
Marion  County,  Tennessee,  and  ending 
in  Jackson  County,  Alabama; 

•  A  block  valve  assembly  in  Marion 
County,  Tennessee,  near  milepost  (MP) 
6.85;  and 

•  Launching  and  receiving  fiacilities 
in  Marion  Coimty,  Tennessee,  at  MP  0.0, 
and  Jackson  County,  Alabama,  at  MP 
14.5,  respectively; 

USGPC  has  also  identified  a 
alternative  pipeline  route. 

The  general  location  of  the  project 
ihcilities  is  shown  in  appendix  1.^  If  you 
are  interested  in  obtaining  detailed 
maps  of  a  specific  portion  of  the  project, 
or  procedural  information,  please  write 
to  the  Secretary  of  the  Commission. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
for  the  preferred  route  would  require 
about  148.0  acres  of  mosUy  agricultural 
land.  Following  construction,  about  87.9 
acres  of  existing  right-of-way  (ROW) 
would  continue  to  be  maintained  as 
permanent  ROW.  If  the  alternative 
pipeline  route  is  chosen,  construction 
activities  would  take  place  almost 
entirely  on  existing  railroad  ROW. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  prtx:ess  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  disctiss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and  wetlands. 


'  USG  Pipeline  Company's  application  was  filed 
with  the  Commission  under  Soction  7  of  the  Natural 
Gas  Ad  and  Part  157  of  the  Commission's 
regulations. 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  ""f^"*  Copies  are 
available  from  the  Commissioo's  Public  Reference 
and  Files  Maintenance  Branch.  888  First  Street. 
N.E..  Washington.  O.C  20426.  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  nobce  in  the  maiL 


iMI 
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•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  s{>ecies. 

•  Land  use. 

•  Cultural  resources. 

•  Air  quality  and  noise. 

•  Hazardous  waste. 

•  Public  safety. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  bow  to  lessen  or 
avoid  impacts  on  the  various  resource 


Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  ofBcial  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currently  Identified  EnTironmental 


We  have  already  identified  several 
issueis  that  we  think  deserve  attention 
baaed  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
USGPC  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Six  federally  listed  endangered  or 
threatened  species  may  occur  in  the 
proposed  project  area. 

•  Ei^t  wetlands  and  seven  pereimial 
streams  would  be  affected. 

•  There  are  75  residences  located 
within  50  faet  of  the  construction  ROW 
of  the  alternative  route. 

PiMk  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  conmients,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Fedraal  Energy  Regulatory 
Commission.  888  First  St.,  NE.,  Room 
lA.  Washington,  DC  20426; 

•  Reference  Docket  No.  CPg7-202- 
000:  and 


•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  April  24,  1997. 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (appendix  3).  If  you 
do  not  return  the  Information  Request, 
you  will  be  taken  off  the  mailing  list. 

BecoBung  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule«214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Enviroimiental  issues 
have  been  viewed  as  good  cause  for  later 
intervention. 

You  do  not  need  intervenor  status  to 
have  your  comments  considered. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  97-8007  Filed  3-28-97;  8:45  am) 

aiLlMQ  CODE  t717-01-M 


Notic*  of  Application  Tendered  for 
Rling  With  the  Commission 

March  25. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Ori^nai 
Minor  License. 

b.  Project  No.:  1986>-005. 

c.  Date  filed:  February  28,  1997. 

d.  Applicant:  Douglas  W.  Pegar. 

e.  Name  of  Project:  Rock  Creek 
Historic  Hydro-electric  Power  Plant. 

/.  Location:  On  Rock  Creek,  a  tributary 
of  the  Powder  River,  near  Haines  in 
Baker  County.  Oregon;  on  lands  within 
the  Wallowa- Whitman  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(a)-825(r). 

b.  Applicant  Contact:  Douglas  W. 
Pegar.  540  E.  1st  Street.  Gladstone,  OR 
97027.  (503)  657-1076. 


i.  FERC  Contact:  Gordon  Warren  at 
(202) 219-2836. 

/.  Comment  Date:  60  days  from  the 
filing  date  in  paragraph  c. 

Jt.  Brief  Description  of  Project:  The 
existing  project  consists  of:  (1)  a 
concrete  diversion  structure  on  Rock 
Creek;  (2)  a  8,500  foot-long  wooden 
timber  flume;  (3)  a  forebay  pond;  (4)  a 
2,700  foot-long  steel  penstock;  (5)  a 
wooden  powerhouse;  (6)  two  turbine 
generator  units,  each  with  a  capacity  of 
400  KW;  and  (7)  other  appurtenances. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  OREGON  STATE 
HISTORIC  PRESERVATION  OFFICER 
(SHPO),  as  required  by  §  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR,  at  800.4. 

m.  Under  Section  4.32(b)(7)  of  the 
Commission's  regulations  (18  CFR),  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  the  applicant 
should  conduct  an  additional  scientific 
study  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  not  later  than  60  days  after 
the  application  is  filed,  and  must  serve 
a  copy  of  the  request  on  the  applicant. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  97-8009  Filed  3-28-97;  8:45  am] 
■HJJNQ  CODE  rm-w-rn 


Office  of  Hearings  and  Appeals 

Notice  of  Cases  Rled;  Week  of 
February  24  Through  February  28, 
1997 

During  the  Week  of  February  24 
through  February  28,  1997,  the  appeals, 
applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
Washington.  DC  20585-0107. 

Dated:  March  21, 1997. 
Geor^  B.  Breznajr, 
Director,  Office  of  Hearings  and  Appeals. 


Submission  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals,  Department  of  Energy 

[Weeit  of  Febnjary  24  through  Febnjary  28,  1997] 


Dale 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Feb.  25,  1997  

Feb.  26,  1997  

Feb.  28.  1997  

Chemical  Weapons  Working  Group,  Inc., 
Boulder,  Cok>radn. 

Personnel  Security  Hearing „.... 

Personnel  Security  Hearing 

VFA-0272 

VSO-0137 
VSO-0138 

Appeal  of  an  infomiation  request  denial.  If  granted;  The  De- 
cember 13,  1996  Freedom  of  Information  Request  Denial 
issued  by  the  DOE  Federal  Energy  Technotogy  Center 
would  be  rescinded,  and  Chemical  Weapons  Working 
Giuup,  Inc.  would  receive  access  to  certain  DOE  informa- 
tion. 

Request  fof  hearing  under  10  CFR  part  710.  If  granted:  An 
individual  employed  by  a  contractor  of  the  Department  ol 
Energy  would  receive  a  heanng  under  10  CFR  part  710. 

Request  for  hearing  under  10  CFR  part  710.  If  granted:  An 
individual  employed  by  a  contractor  of  the  Department  ol 
Energy  would  receive  a  hearing  under  10  CFR  part  710. 

[FR  Doc.  97-8050  Filed  3-28-97;  8:45  am] 
BIUJNQ  CODE  6460-01-^ 


Hotlce  of  Cases  Filed;  Week  of  March 
3  through  IMarch  7. 1997 

During  the  Week  of  March  3  through 
March  7, 1997,  the  appeals. 


applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 


receipt  of  actual  notice,  whichever 
occurs  first  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  D.C.  20585-0107. 

Dated:  March  21. 1997. 
George  B.  Braznay, 
Director.  Office  of  Hearings  and  Appeals. 


UST  OF  CASES  RECEIVED  BY  THE  OFFICE  OF  HEARINGS  AND  APPEALS 
[Week  of  March  3  througfi  March  7, 1997] 


Date 
Mar.  3. 1997 

Do 

Mv.  4.  1997 
Do 

Mar.  5.  1997 

Do 

Do 

Do 

Mar.  7.  1997 


Name  and  k>catk>n  of  applicant 


Buriin  McKinney,  Oliver  Springs,  TN 


Hampton  Gas  Co.,  Inc.,  Hampton,  SC 


Personnel  Security  Hearing 


IMI 


Personnel  Security  Review . 


Alex  German,  Brooklyn,  NY 


Edris  Oil  Sefvk»,  Inc.,  York,  PA 


Personnel  Security  Hearing 


Case  No. 


Richard  J.  Levemief ,  Germantown,  MD 


Daniel  J.  Bruno,  Upper  Martboro,  MD 


VFA-0273 


VEE-0041 


VSO-0139 


VSA-0106 


VFA-0275 


VEE-0042 


VSO0140 


VFA-0274 


VFA-0141 


Type  of  sutxnisann 


Appeal  of  an  inkxmation  request  denial.  II  granted:  The  Fet>- 
ruary  20,  1997,  Freedom  of  Informatkxi  Request  Denial  is- 
sued by  the  Offica  of  Inspector  General  woukl  be  re- 
scinded, and  Buriin  McKinrwy  wouM  receive  access  to  cer- 
tain DOE  inkxmatkxi. 

Exceplwn  to  the  reporting  requirements  If  granted:  Hampton 
Gas  Co.,  Inc.  woukJ  not  be  required  to  file  Form  EIA-782B, 
Resellers'/Retaiier's  IMonthly  Petroleum  Product  Sales  Re- 
port 

Request  for  hearing  under  10  CFR  part  710.  If  granted:  An 
Individual  emptoyed  by  the  Department  of  Energy  wouM  re- 
ceive a  hearing  under  10  CFR  Part  710. 

Request  for  review  of  opinfon  under  10  CFR  part  710.  If 
granted:  The  Opinkxi  of  the  OfRce  of  Hearings  md  Ap- 
peals, Case  No.  VSO-0106,  wouM  be  reviewed  at  the  re- 
quest of  an  indrvidua)  emptoyed  by  the  Department  of  En- 
ergy. 

Appeal  of  an  information  request  deniai.  If  granted:  The  Free- 
dom of  Information  Request  Denial  issued  t>y  Envirorv 
mental  Measurements  Laboratory  woukj  be  rescinded,  and 
Alex  German  wouM  receive  access  to  certain  DOE  infor- 
matton. 

Exceptkxi  to  the  reporting  requirements.  If  granted:  Edris  Ofl 
Service.  Inc.  wouU  not  be  required  to  file  Form  EIA-782B 
Resellers'/Retailer's  l«4onthly  Petroleum  Product  Sales  Re- 
port 

Request  for  hearing  urxler  10  CFR  part  710.  If  granted:  An 
individual  emptoyed  by  a  contractor  of  the  Department  of 
Energy  wouW  receive  a  hearing  urxJer  10  CFR  Part  710. 

Appeal  of  an  information  request  derual.  If  granted:  The  Fet>- 
ruary  27,  1997,  Freedom  of  Intormatton  Request  Denial  is- 
sued by  the  Oflkse  of  Inspector  GeneraJ  would  be  re- 
scinded, and  Richard  J.  Levemier  woukJ  receive  access  to 
certain  DOE  information. 

Appeal  of  an  intormatton  request  denial.  If  granted:  The  Fet>- 
mary  28.  1997.  Freedom  of  Intormatton  Request  Denial  is- 
sued by  the  OffK»  of  the  Executive  Secretariat  wouto  be 
resdrxled,  and  Daniel  J.  Bruno  wouto  receive  access  to 
certain  DOE  intormatton. 
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Dila 

Name  and  location  of  applicant 

Case  No. 

Type  of  sut>mission 

Do 

Glen  Mllner,  Seattle,  WA 

VFA-0278 

Appeal  of  an  information  request  denial.  If  granted:  The  Feb- 
ruary 12.  1997,  Freedom  of  Information  Request  Denial  is- 
sued by  AltMjquerque  Operations  Office  would  be  re- 
scinded, and  Gten  Milner  would  receive  access  to  certain 
DOE  information. 

Do „ 

Pefsonnel  Secunty  Hearing 

VSCM)141 

Request  tor  heanng  under  10  CFR  part  710.  If  granted:  An 
individual  emptoyed  by  a  contractor  of  the  Department  of 
Energy  would  receive  a  heanng  under  10  CFR  Part  710. 

Do 

Personnel  Secunty  Hearing 

VSCM)142 

Request  for  hearing  under  10  CFR  part  710.  If  granted:  An 
individual  emptoyed  by  a  contractor  of  the  Department 
would  receive  a  heanng  urxJer  10  CFR  Part  710. 

Do 

Teny  J.  Fox,  lacey.  WA 

VFA-0276 

Appeal  of  an  information  request  denial.  If  granted:  The  Janu- 
ary 21,  1997,  Freedom  of  Information  Request  Denial  is- 
sued by  the  Bonneville  Power  Administration  would  be  re- 
sanded,  and  Terry  J.  Fox  would  receive  access  to  certain 
DOE  informatton. 

FR  Doc  97-a051  Filed  3-28-97;  8:45  am) 
MUMQCOOC  MM-01-P 


ENVIRONMEMTAL  PROTECTION 
AQENCY 

[FRL-6804-8] 

AQMKy  Infonnation  Coltection 
ActlvttiM;  Proposed  Collection; 
CooMnent  Request;  Public  Water 
Systems  Supenrision  Program. 

AOetCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 


In  compliance  with  the 
Paperworks  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  OfBce  of 
Management  and  Budget  (OMB):  Public 
Water  Systems  Supervision  Program, 
EPA  No.  0270.36;  OMB  No.2040-0090. 
which  expires  on  3/31/97.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
existing  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  30, 1997. 

AOORESSES:  Office  of  Ground  Water  and 
Drinking  Water.  People  interested  in 
getting  information  or  making 
comments  about  these  ICRs  should 
direct  inquiries  or  conoments  to  the 
Office  of  Ground  Water  and  Drinking 
Water,  Mail  Code  4601,  401  M  Street. 
SW.  Washington,  DC.  20460. 
FOR  FURTHER  M4F0RMAT)0N  CONTACT: 
Office  of  Ground  Water  and  Drinking 
Water's  Public  Water  Systems 
Supervision  Program  Information 


Collection  Request  Service  Line:  202- 
260-2050  or  through  E-mail 
Donaher.Clare@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  Public  Water 
Systems,  primacy  agents  including 
regulators  in  the  States,  Puerto  Rico,  the 
U.S.  Trust  Territories;  Indian  Tribes  and 
Alaska  Native  Villages,  and  in  some 
instances,  U.  S.  EPA  Regional 
Administrators  and  staff. 

Title:  Infonnation  Collection  Request 
for  Public  Water  Systems  Supervision 
Proeram,  expires  March  31,  1997. 

Abstract:  This  ICR  contains  record 
keeping  and  reporting  requirements  that 
are  mandatory  for  compliance  with  40 
CFR  Parts  141  an3  142.  Sections  1401 
and  1412  of  the  Safe  Drinking  Water  Act 
(SDWA),  as  amended,  require  EPA  to 
establish  National  Primary  Drinking 
Water  Regulations  (NPDWRs)  that 
ensure  the  safety  of  drinking  water. 
These  regulations  guarantee  that 
exposure  to  contaminants — microbial, 
organic  and  inorganic  chemicals,  and 
radionuclides  in  finished  drinking  water 
is  below  the  level  established  by  human 
health  risk  assessments.  The  Act  further 
requires  EPA  to  ensure  compliance  with 
and  enforce  these  regulations.  Section 
1445  of  SDWA  stipulates  that  every 
supplier  of  water  shall  conduct 
monitoring,  maintain  records,  and 
provide  such  information  as  is  needed 
for  the  Agency  to  carry  out  its 
compliance  and  enforcement 
responsibilities  with  respect  to  SDWA. 
Implementation  of  these  requirements  is 
principally  a  responsibility  of  the  States, 
particularly  the  49  States  that  have 
assumed  primary  enforcement 
responsibility  (primacy)  for  public  water 
systems  under  SDWA  Section  1413.  As 
part  of  the  Public  Water  Systems 


Supervision  Program,  the  Office  of 
Ground  Water  and  Drinking  Water's 
Federal  Reporting  Data  System  (FRDS) 
and  the  newly-instituted  Safe  Drinking 
Water  Information  System  (SDWIS) 
collect  data  from  the  States  on  public 
water  systems  regulated  by  EPA.  Data 
include  the  public  water  system 
inventory,  violations,  and  Federal  and 
State  enforcement  actions.  Without 
comprehensive,  up-to-date  information 
on  drinking  water  contamination,  the 
Agency  would  not  be  able  to  ensure  "a 
supply  of  drinking  water  which 
dependably  complies  with  such 
maximum  contaminant  levels"  (SDWA, 
Section  1401  (1)  (d)). 

An  Agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information  if 
it  does  not  display  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

The  EPA  solicits  comments  to:  (i) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  Agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(iii)  enhance  the  quality,  utility,  and 
cleuity  of  the  information  to  be 
collected;  and,  (iv)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Burden  Statement:  In  the  ICR  for 
1994-1996.  the  total  burden  associated 
with  this  ICR  was  estimated  to  be 
approximately  1 1  million  hours  per  year 
and  the  total  cost  was  estimated  to  be 
$365  million  per  year.  We  expect  that 
the  burden  for  the  continuing  ICR  for 
1997-1999  will  be  in  the  same  range  as 
the  three  previous  years.  EPA  intends  to 
examine  how  SDWIS  could  assist  in 
reducing  the  burden  on  the  States  for 
reporting  requirements  and  will  be 
working  with  selected  State  officials  as 
we  work  on  this  renewal.  Any 
recommendations  from  the  drinking 
water  community  and  the  general  public 
on  this  issue  will  be  given  consideration 
by  the  Agency. 

Dated:  March  25. 1997. 

Cjmthia  C  Dougherty. 

Director,  Office  of  Ground  Water  and  Drinking 
Water. 

IFR  Doc.  97-8090  Filed  3-28-97;  8:45  am) 
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[FRL-S805-1] 

Transfer  Of  Confidential  Business 
Infonnation  To  Contractors 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  transfer  of  data  and 

request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  will  transfer  Confidential 
Business  Information  (CBI)  to  its 
contractor.  Science  Applications 
International  Corporation  (SAIC),  its 
subsidiary  GSC,  and  its  subcontractors: 
Marasco  Newton  Group.  Ltd.  (MNG), 
and  Computer  Sciences  Corporation 
(CSC).  These  data  pertain  to  the 
quantities  of  hazardous  waste  generated 
or  received,  the  disposition  of  those 
wastes,  and  where  applicable,  waste 
minimization  efforts  undertaken  and 
reduction  achieved.  These  data  have 
been  or  will  be  submitted  to  EPA 
pursuant  to  the  Biennial  Reporting 
requirements  of  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA),  as  amended.  Some  of  the 
information  may  have  a  claim  of 
business  confidentiality.  SAIC.  its 
subsidiary  GSC.  and  its  subcontractors 
are  assisting  EPA  in  establishing 
national  data  bases  on  hazardous  waste 
generation  and  management. 
DATE:  Transfer  of  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  April  10. 1997. 

ADDRESSEE:  Comments  should  be  sent  to 
Regina  Magbie.  Document  Control 
Officer,  Office  of  Solid  Waste  (5305W). 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.  Washington.  DC 


20460.  Comments  should  be  identified 
as  "Transfer  of  Confidential  Data." 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Magbie.  Document  Control 
Officer.  Office  of  Solid  Waste  (5305W), 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW,  Washington.  DC 
20460,  703-306-7909. 

SUPPLEMENTARY  INFORMATION: 

1.  Transfin-  of  Confidential  Business 
Information 

The  U.S.  Environmental  Protection 
Agency  is  using  biennial  report  data  to 
establish  a  national  data  base  on 
hazardous  waste  generation, 
management,  and  minimization.  These 
data  will  be  used  to  characterize  the 
demographics  of  and  trends  in 
hazardous  waste  generation, 
management  and  minimization.  Under 
EPA  Contract  No.  68-W1-O055.  SAIC, 
Inc.,  its  subsidiary  GSC.  and  its 
subcontractors  will  assist  the 
Information  Management  Branch. 
Communications.  Information,  and 
Resources  Management  Division.  Office 
of  Solid  Waste,  in  establishing  the 
national  data  base  and  preparing  the 
national  report  based  on  those  analyses. 
Some  of  the  information  being 
transferred  may  be  claimed  as 
Confidential  Business  Information  (CBI). 

In  accordance  with  40  CFR  2.305(h), 
EPA  has  determined  that  SAIC.  Inc..  its 
subsidiary  GSC.  and  its  subcontractors 
require  access  to  CBI  submitted  to  EPA 
imder  the  authority  of  RCRA  to  perform 
work  satisfactory  under  the  above  noted 
contract. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  CBI  on  the  1989. 1991. 
1993. 1995  and  1997  Hazardous  Waste 
Report  Forms  (EPA  Form  8700-13  A/B). 
or  State  developed  biennial  report 
forms,  that  EPA  may  transfer  to  these 
firms,  on  a  need-to-know  basis,  CBI 
collected  under  the  authority  of  RCRA. 
Upon  completing  their  review  of 
materials  submitted.  SAIC  will  return 
all  material  to  EPA. 

SAIC.  Inc..  its  subsidiary  GSC.  and  its 
subcontractors  have  been  authorized  to 
have  access  to  RCRA  CBI  under  the  EPA 
"Contractor  Requirements  for  the 
Control  and  Security  of  RCRA 
Confidential  Business  Iiiformation 
Security  Manual."  EPA  will  approve  the 
security  plans  of  the  contractors  to 
ensure  that  their  facilities  comply  with 
security  procedures  outlined  in  the 
security  manual  prior  to  RCRA  CBI 
being  transmitted  to  the  contractors. 
Contractor  personnel  will  be  required  to 
sign  non-disclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  confidential  information. 


Dated:  March  18, 1997. 
Matthew  Hale, 

Acting  Director.  Office  of  Solid  Watte. 
|FR  Doc.  97-8085  Filed  3-28-97;  8:45  am) 
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[FRL-6804-e] 

Annual  Conference  on  Analysis  of 
Pollutants  in  ttie  Environment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  conference. 

SUMMARY:  The  Office  of  Science  and 
Technology  and  the  Water  Environment 
Federation  will  co-sponsor  the  "20th 
Annual  Conference  on  Analysis  of 
Pollutants  in  the  Environment"  to 
discuss  all  aspects  of  environmental 
measurement.  The  conference  is  open  to 
the  public. 

DATES:  The  conference  will  be  held  on 
May  7-8.  1997.  On  May  7,  1997,  the 
conference  will  begin  at  8:30  am  and 
last  until  5:30  pm.  On  May  8. 1997.  the 
conference  will  begin  at  9  am  and 
adjourn  at  5  pm. 

ADDRESSES:  The  confisrence  will  be  held 
at  the  Omni  Waterside  Hotel.  77 
Waterside  Drive.  Norfolk.  Virginia 
23510. 

FOR  FURTHER  MFORMATKM  CONTACT: 

For  questions  regarding  the  conference 
program,  contact  Marion  Thompson  by 
phone  at  (202)  260-7117  or  focsimile  at 
(202)  260-7185.  For  information  on 
registration,  hotel,  and  transportation, 
contact  the  Water  Environment 
Federation  at  (800)  666-0206. 

SUPPLEMENTARY  INFORMATION:  EPA's 
20th  Annual  Conference  on  Analysis  of 
Pollutants  in  the  Environment  is 
designed  to  bring  together 
representatives  of  regulated  industries, 
commercial  environmental  laboratories, 
state  and  Federal  regulators,  and 
environmental  consultants  and 
contractors  to  discuss  all  aspects  of 
environmental  measurement  with  a 
particular  focus  on  analytical  methods 
and  related  issues. 

Hotel  reservations  must  be  made  on  or 
before  Friday,  April  4,  1997.  Hotel 
reservations  can  be  made  by  contacting 
the  Omni  Waterside  Hotel  at  (804)  622- 
6664.  Ask  for  Reservations,  and  identify 
the  group  as  the  Environmental 
Protection  Agency.  Reservation  requests 
received  after  this  date  will  be  accepted 
on  a  space  available  and  a  rate-available 
basis. 

The  draft  program  for  the  conference 
follows: 
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Wednesday,  May  7 

8:30  am    William  Telliard,  USEPA, 

Welcome 
8:45  am    TBD.  Keynote  Address 

Program  Policy 

9:15  am    James  Hanlon.  USEPA, 
Hannonization  of  Methods  Across 
EPA's  Water  Programs 

9:45  am     William  Telliard.  USEPA, 
Up>dates  on  Proposal  and/or 
Promulgation  of  Streamlining  and  on 
Methods  for  Oil  and  Grease.  Trace 
Metals,  Dioxins/Furans.  Cyanides, 
and  Other  Substances  of  Regulatory 
Concern 

10:15  am    Break 

Cryptosporidium 

10:30  am    Frank  Schaefer.  USEPA, 
Methods  for  Extermination  of 
Parasites  at  Levels  Necessary  to 
Protect  Public  Health 

11:00  am    Ephraim  King,  USEPA, 
Implementation  of  the  hiformation 
Collection  Rule  (ICR) 

11:30  am    Lunch 

1:00  pm    Jennifer  Clancy,  CEC, 
Performance  Characteristics  of  an 
Improved  Method  for  E)etermination 
of  Cryptosporidium  in  Water  Using 
Vortex-flow  and  Capsule  Filtration 
Combined  with  Immuno-magnetic 
Separation 

1:30  pm    Ricardo  DeLeon.  Metropolitan 
Water  District  of  Southern  California. 
Novel  Techniques  for  Detection  of 
Cryptosporidium 

Drinking  Water 

2:00  pm    Mark  Keating.  North  Carolina 
Cooperative  Extension  Service,  Public 
Participation  in  Drinking  Water 
Protection:  Results  from  an  EPA 
Enviroimiental  Justice  Initiative  in 
Northampton  and  Bertie  Counties. 
North  Carolina 

2:30  pm  Dick  Reding,  USEPA,  Recent 
Technological  Advances  in  Drinking 
Water  Methods 

3:00  pm    Break 

3:15  pm    TBD 

Organics 

3:45  pm    M.  Coreen  Hamilton,  Brian 
Fowler,  and  Dale  Hoover.  Axys 
Corporation.  Implementation  of 
Method  1668  for  Determination  of 
Toxic  PCBs  in  Fish  Tissue 

4:15  pm    Al  Uhler  and  G.S.  Durrell. 
Battelle  Ocean  Sciences,  and  Mary 
Sue  Brancato.  Parametrix,  Inc.. 
Determination  of  Butyltin  Compounds 
in  Seawater  at  the  1  Part-per-trillion 
Level 

4:45  pm    Tamra  Schumacher.  Lancaster 
Laboratories.  Fast  Pre-screening  of 
Environmental  Samples  Using  Solid- 
phase  Micro-extraction  (SPME) 


Thursday,  May  8 

Trace  Metals  and  Metals  Speciation 

9:00  am    John  Donat.  Old  Dominion 
University,  Determination  of  Free 
Copper  Cu2+  and  Copper-organic 
Complexes  in  Marine  and  Other 
Natural  Waters 

9:30  am    Nicholas  Bloom,  Frontier     ^ 
Geosciences,  Speciation  and  Analysis 
of  Mercury  in  Natural  Waters 

10:00  am     Break 

10:15  am    Gregory  Cutter.  Old 
Dominion  University,  Bioavailability 
and  Toxicity  of  Selenium:  The  Need 
for  Chemical  Speciation  Data 

10:45  am     Ken  Robillard,  Eastman 
Kodak,  Determination  of  Silver 
Species  at  Sub-part-per-billion  Levels 
in  Natural  Waters  and  Effluents 

Conventionals 

11:15am     Mike  Straka,  A  Comparison 
of  Streamlined  Proposal  of  WAD 
Cyanide  Method  1677  (1996-1997) 
and  Nationwide  Approval  of  TKN 
ATPs  (1989-1995) 

11:45  am    Lunch 

Endocrine  Disruptors 

1:30  pm    TBD.  Tufts  University  School 
of  Medicine.  Methods  for 
Determination  of  Endocrine 
Disruptors 

Detection  and  Quantitation 

2:00  pm    Robert  A.  Gibbons.  University 
of  Illinois  at  Chicago:  Raymond  F. 
Maddalone,  TRW,  Inc.;  David  E. 
Coleman.  Alcoa  Research;  James  K. 
Rice.  James  K.  Rice  Consulting;  Babu 
R.  Nott.  Electric  Power  Research 
Institute;  Larry  LaFleur,  National 
Council  of  the  Paper  Industry  for  Air 
and  Stream  Improvement.  Industry 
Perspective  on  Detection  and 
Quantitation  Limits 

2:30  pm    Henry  D.  Kahn.  USEPA  and 
Kathleen  Stralka.  SAIC.  Alternate 
Estimates  of  Detection  and 
Quantification 

3:00  pm    Break 

3:15  pm    Roger  Stewart.  Virginia  DEQ, 
Analytical  Variability  Versus 
Concentration 

Quality  Control 

4:00  pm    Nicholas  Bloom,  Frontier 
Geosciences.  EPA-CLP  Quality 
Assurance  Protocols:  The  Wrong  Path 
to  High  Quality  Data 

4:15  pm    Marcia  Kuehl.  M.A.  Kuehl 
Company.  The  Corruption  of  E)QOs: 
Boilerplate.  Statistics,  and  Reality 

Dated:  March  20, 1997. 
Tudor  T.  Davies, 

Director,  Office  of  Science  and  Technology. 
[PR  Doc.  97-6092  Filed  3-28-97:  8:45  am| 
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[FRL-S805~4] 

Microbial  and  Disinfectants/ 
Disinfection  Byproducts  Advisory 
Committee;  Notice  of  Open  Meeting 

Under  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App. 
2,  notice  is  hereby  given  that  a  meeting 
of  the  Microbial  and  Disinfectants/ 
Disinfection  Byproducts  Advisory 
Committee  will  be  held  on  April  16, 
1997,  from  9:00  a.m.  until  5:30  p.m.  and 
on  April  17. 1997.  from  9:00  a.m.  until 
4:00  p.m.  at  the  Sheraton  City  Center 
Hotel.  1143  New  Hampshire  Ave. 
Northwest.,  Washington,  DC  20037.  The 
Committee  was  established  earlier  this 
year  (on  February  21. 1997.  at  62  FR 
8012)  to  assist  the  Environmental 
Protection  Agency  (EPA)  in  the 
development  of  regulations,  guidance 
and  policies  to  address  microorganisms 
and  disinfectants/disinfection 
byproducts  in  drinking  water. 

^he  purpose  of  the  meeting  is  to 
discuss  issues  related  to  the 
development  of  an  Interim  Enhanced 
Surface  Water  Treatment  Rule  (lESWTR) 
and  a  Stage  1  Disinfectants/Disinfection 
Byproducts  (D/DBP)  rule.  The  agenda 
for  the  meeting  will  include 
presentation  and  discussion  of 
information  and  data  related  to 
microbial  and  disinfection  byproducts 
issues  developed  by  the  Committee's 
technical  working  group.  The  agenda 
will  also  include  discussion  and 
evaluation  of  options  to  be  considered 
for  inclusion  in  EPA's  Notice  of  Data 
Availability  for  the  lESWTR  and  Stage 
1  D/DBP  rule,  with  particular  focus  on 
turbidity;  predisinfection  and  a 
microbial  backstop;  and  Maximum 
Contaminant  Levels  and  enhanced 
coagulation,  as  needed.  In  addition,  the 
Committee  may  begin  consideration  of 
other  issues,  including  but  not  limited 
to  what  to  do  about  recycling  of  filter 
backwash  (including  filter-to-waste  and 
other  options);  a  physical  removal  credit 
for  Cryptosporidium  for  conventional 
treatment;  and  sanitary  surveys. 

The  meeting  will  be  open  to  the 
public.  Members  of  the  public  may 
attend  the  meeting,  make  oral 
statements  at  the  meeting  to  the  extent 
time  permits  and/or  file  written 
statements  with  the  Committee  for  its 
consideration. 

Members  of  the  public  who  would 
like  more  information  or  who  would 
like  to  present  an  oral  statement  or 
submit  a  written  statement  are  requested 
to  contact  the  Committee's  Designated 
Federal  Officer.  Steve  Potts,  at  the  Office 
of  Ground  Water  and  Drinking  Water, 
U.S.  EPA,  Mail  Code  4607,  401  M  Street, 
SW.,  Washington,  DC  20460.  Mr.  Potts 


may  also  be  reached  by  telephone  at 
(202)  260-5015  or  contacted  by  e-mail  at 
Potts.Steve©EPAMAIL.EPA.GOV. 

Dated:  March  26, 1997. 
William  R.  Diamond, 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water. 

(FR  Doc.  97-8106  Filed  3-28-97;  8:45  am] 
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[FRL-6804-7] 

Notice  Of  Public  Meetings— Updated 
Schedule;  National  Guidance  on 
Source  Water  Protection 

On  March  12, 1997  (Volume  62, 
number  48),  the  Environmental 
Protection  Agency  (EPA)  published  a 
schedule  for  Regional  soiuce  water 
protection  stakeholder  meetings  being 
held  around  the  country.  The  purpose  of 
these  public  meetings  is  to  disciiss 
EPA's  draft  source  water  assessment  and 
protection  guidance  and  to  encourage 
stakeholder  involvement  in  the 
development  of  strong  State  source 
water  assessment  and  protection 
programs.  This  notice  provides  an 
update  to  that  published  schedule.  The 
changes  are  as  follows:  (1)  There  is  not 
a  meeting  in  Raleigh,  NC  on  May  6, 
1997,  rather  the  meeting  in  Raleigh  is 
May  28  and  29, 1997;  (2)  There  is  a 
meeting  in  Columbus,  OH  on  April  14. 
1997;  (3)  The  meeting  in  Las  Vegas,  NV 
has  been  rescheduled  for  May  16,  1997; 
(4)  A  new  meeting  has  been  scheduled 
in  Huntington,  WV  on  May  15, 1997;  (5) 
The  meeting  in  Fond  Du  Lac,  WI  is  on 
May  13, 1997;  (6)  The  meeting  in  Alaska 
is  in  Fairbanks  on  April  21, 1997;  and 
(7)  The  meeting  in  Boise,  ID  is  on  May 
2,  1997. 

The  Final  Meeting  Schedule  is  as 
follows: 


EPA  region 

Location 

Date 

1 

Worcester  MA 

May  28,  1997. 
May  29,  1997. 

Concord,  NH  .. 

2 

Suffom,  NY  .... 

April  29,  1997. 

3  and  4  

Rateigh,  NC  ... 

May  28  &  29, 
1997. 

3 

Pittsburgh.  PA 

May  21  &  22. 
1997. 

4 

Atlanta.  GA  .... 

May  6  &  7, 
1997. 

3.  4  and  5 

Huntington, 
WV. 

May  15.  1997. 

5 

Lansing.  Ml  .... 

April  1.  1997. 

Springfield,  IL 

April  11.  1997. 

Columbus,  OH 

April  14,  1997. 

St.  Ckxjd,  MN 

April  22.  1997. 

Indianapolis. 
IN 

April  28.  1997. 

Fond  Du  Lac 

May  13.  1997. 

WI. 

6 

Dallas,  TX 

April  2  &  3. 
1997. 

EPA  region 

Location 

Date 

7 

8 

Lenexa,  KS  .... 
Denver,  CO  ... 

Las  Vegas, 

NV. 
Los  Angeles, 

CA. 

Salem,  OR 

Fairbanks,  AK 

Boise,  ID 

Lacoy.  WA 

May  14.  1997. 
April  22  &  23. 

1997. 
May  16,  1997. 

May  21,  1997. 

April  30,  1997. 
April  21,  1997. 
May  2.  1997. 
May  6,  1997. 

9 

10 

Please  call  the  Safe  Drinking  Water 
Hotline  1-80O-426-4791  (9  a.m.-5:30 
p.m.  Monday-Friday)  for  detailed 
information  on  meeting  times  and 
locations,  to  pre-register  (space  will  be 
limited)  and  for  any  additional  schedule 
changes. 

For  more  information  about  EPA's 
Source  Water  Protection  efforts  and  the 
Regional  Stakeholder  meetings  please 
visit  the  Office  of  Ground  Water  and 
Drinking  Water  home  page  at  http:// 
www.epa.gov/OGWDW/swrp.html.  If 
you  are  interested  in  receiving  a  copy  of 
the  draft  guidance  and/or  attending  one 
of  the  meetings,  please  call  the  EPA 
Drinking  Water  Hotline  at  1-800-426- 
4791  (9  a.m.-5:00  p.m.  Monday-Friday) 
or  send  an  e-mail  message  to  hotline- 
sdwa@epamail.epa.gov. 

Written  comments  on  the  guidance 
are  requested  to  be  sent  by  June  13, 
1997,  to  EPA's  Office  of  Ground  Water 
and  Drinking  Water,  Implementation 
and  Assistance  Division.  Invention  and 
Support  Branch,  401  M  St  SW..  Mail 
Code  4606.  Washington,  DC  20460. 

Dated:  March  24.  .1997. 
Robert  W.  Barles, 

Chief,  Program  Support  Branch,  Office  of 
Ground  Water  and  Drinking  Water. 
[FR  Doc.  97-8091  Filed  3-28-97;  8:45  am) 
BiUJNGCOOE  mtO-W-P 


[OPP-30431;  FRL-6590-9] 

Eden  BioScience  Corp;  Application  to 
Register  a  Pesticide  Product 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Notice. 

SUMMARY:  This  notice  annoimces  receipt 
of  an  application  to  register  the 
pesticide  product  GG-1000,  containing 
technical  grade  active  ingredients  not 
included  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
section  3(c)(4)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended. 

DATES:  Written  comments  must  be 
submitted  by  April  30, 1997. 


ADDRESSES:  By  mail,  submit  written 
comments  identffied  by  the  document 
control  number  [OPP-30431]  and  the 
(File  Symbol  69834-^)  to:  Public 
Res(>on8e  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Envuonmental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460.  hi 
person,  bring  comments  to: 
Environmental  Protection  Agency.  Rm. 
1132.  CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket9epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  be  accepted  on 
disks  in  Wordperfect  in  5.1  file  format 
or  ASCn  file  format  All  comments  and~ 
data  in  electronic  form  must  be 
identified  by  the  docket  number  [OPP- 
30431].  No  "Confidential  Business 
Information"  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submission 
can  be  foimd  below  in  this  document 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "ConiBdential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Diana  Home,  Regulatory  Action 
Leader,  Biopesticides  and  Pollution 
Prevention  Division  (7501W).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  CS51B6. 
Westfield  Building  North  Tower.  2800 
Crystal  Drive.  Arlington,  VA  22202, 
(703-308-8367);  e-mail: 
horne.diana@epamail.epa.gov. 
SUPPLBHSfTARY  INFORMATKM:  EPA^ 
received  an  application  from  Eden  ' 
BioScience  Corporation,  5795  NE 
Minder  Road,  Poulsbo,  WA  98370,  to 
register  the  pesticide  product  GG-1000, 
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a  biological  fungicide  (EPA  File  Symt>ol 
69834-R)  for  formulation  use  only, 
containing  the  technical  grade  active 
ingredients  Trichodenna  hamatum. 
Bacillus  megaterium,  Rhodotorula 
glutinis,  and  PeniciUium  oxalicum 
active  ingredients  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  this 
application  does  not  imply  a  decision 
by  the  Agency  on  the  application. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  [>ossible  without  delaying 
processing  of  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  (OPP- 
30431]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2. 1921  Jefferson  [)avis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket^pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division  at  the 
address  provided  from  8:30  a.  m.  to  4 


p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  this  office  at 
(703-305-5805),  to  ensure  that  the  file 
is  available  on  the  date  of  intended  visit. 

Authority:  7  U.S.C.  136. 

ListofSubiects 

Envirotunental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  March  4,  1997. 

Janet  L.  Anderaen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Pmgrams. 

[FR  Doc.  97-8082  Filed  3-28-97;  8:45  am] 
BILUNGCOOE  aSflO-SO-F 


[OPPTS-S02838;  FRL-6595-4] 

Certain  Chemical  Approval  of 
Modifications  to  Test  Marketing 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  modifications  of  the  test 
meu-keting  period  for  a  test  marketing 
exemption  (TME)  under  section  5(h)(1) 
of  the  Toxic  Substances  Control  Act 
(TSCA)  and  40  CFR  720.38.  EPA 
designated  the  original  test  marketing 
application  as  TME-90-11.  The  test 
marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  March  20,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Darlene  Jones,  New  Chemicals  Branch, 
Chemical  Control  Division  (7405). 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-447,  401  M  St.  SW.. 
Washington,  D.C.  20460,  (202  260- 
2279).  e-mail: 

jones.darlene.depamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufactiire 
notification  (PMN)  requirements  and 
permit  them  to  manufocture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manu£acture.  processing, 
distribution  in  commerce,  use,  anc^ 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  informabon  which  casts  significant 


doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury. 
EPA  hereby  approves  the 
modifications  of  the  test  marketing 
period,  production  volume,  and  number 
of  customers  for  TME-90-11.  EPA  has 
determined  that  test  marketing  of  the 
new  chemical  substance  described 
below,  under  the  conditions  set  out  in 
the  TME  applications  and  modification 
requests,  and  for  the  modified  time 
periods  specified  below,  will  not 
present  any  imreasonable  risk  of  injury 
to  health  or  the  environment. 
Production  volume,  use,  and  the 
number  of  customers  must  not  exceed 
that  specified  in  the  application.  All 
other  conditions  and  restrictions 
described  in  the  original  Notice  of 
Approval  of  Test  Marketing  Application 
must  be  met. 

TME-90-11 

Notice  of  Approval  of  Original 
Application:  July  13, 1990  (55  FR 
22827). 

Production  Volume:  15,000  kilograms 
per  year. 

Number  of  Customers:  Confidential 

Modified  Test  Marketing  Period:  36 
months. 

Commencing  On:  First  day  df 
manufacture. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

List  of  Subjects 

Environmental  protection.  Test 
marketing  exemptions. 

Dated:  Marcli  20, 1997. 

Flora  Chow, 

Acting  Chief,  New  Chemicals  Branch,  Office 
of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  97-8083  Filed  3-28-97;  8:45  am] 
BHXMQ  COOC  aBa»-6»-F 

[OPPTS-69301C;  FRL-5S9S-S] 

Certain  Chemical  Approval  of 
Modifications  to  Test  Marketing 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  modifications  of  the  test 
marketing  period  for  a  test  marketing 
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exemption  (TME)  under  section  5(h)(1) 
of  the  Toxic  Substances  Control  Act 
(TSCA)  and  40  CFR  720.38.  EPA 
designated  the  original  test  marketing 
application  as  TME-91-25.  The  test 
marketing  conditions  are  described 
below. 

effective  DATE:  March  20, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darlene  Jones,  New  Chemicals  Branch, 
Chemical  Control  Division  (7405), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-447,  401  M  St.  SW., 
Washington,  D.C.  20460,  (202  260- 
2279).  e-mail: 

jones.darlene.@epamail.epa.gov. 
SUPPt.EMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury. 
EPA  hereby  approves  the 
modifications  of  the  test  marketing 
period,  production  volume,  and  number 
of  customers  for  TME-91-25.  EPA  has 
determined  that  test  marketing  of  the 
new  chemical  substance  described 
below,  under  the  conditions  set  out  in 
the  TME  applications  and  modification 
requests,  and  for  the  modified  time 
periods  specified  below,  will  not 
present  any  unreasonable  risk  of  injury 
to  health  or  the  environment. 
Production  volume,  use,  and  the 
number  of  customers  must  not  exceed 
that  specified  in  the  application.  All 
other  conditions  and  restrictions 
descrit)ed  in  the  original  Notice  of 
Approval  of  Test  Marketing  Application 
must  be  met. 

TME-91-2S 

Notice  of  Approval  of  Original 
Application:  October  3, 1991  (56  FR 
50121). 

Production  Volume:  25,000  kilograms 
per  year. 

Number  of  Customers:  Confidential. 

Modified  Test  Marketing  Period: 
Confidential. 

Commencing  On:  First  day  of 
manufacture. 
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The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  imreasonable  risk  of  injury  to  health 
or  the  environment. 

List  of  Subjects 

Environmental  protection,  Test 
marketing  exemptions. 

Dated:  March  20. 1997. 

Flora  Chow, 

Acting  Chief,  New  Chemicals  Branch,  Office 

of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  97-8084  Filed  3-28-97;  8:45  am] 
BiUMQ  CODE  asao-eo-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget  > 

March  24, 1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
.  currenUy  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Comnnuiications  Commiaston. 

OMB  Control  No.:  3060-0056. 

Expiration  Date:  03/31/2000. 

Title:  Registration  of  Telephone  and 
Data  Terminal  Equipment 

Form  No.:  FCC  Form  730. 

Estimated  Annual  Burden:  2400 
respondents;  24  hours  per  response 
(avg.);  57.600  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $2700. 

Description:  Telephone  and  data 
equipment  located  on  customer 
premises  must  be  registered  with  the 
Commission.  Part  68  of  FCC's  rules  and 
regulations  establishes  nationwide 
technical  standards  for  telephone  and 
data  equipment  designed  for  connection 
to  the  network.  Part  68  also  sets  for  the 
terms  and  conditions  for  connection  and 
for  the  registration  of  customer  provided 
terminal  equipment  See  Part  68, 


Subparts  A-F.  The  purpose  of  Part  68  is 
to  protect  the  network  from  certain 
tjrpes  of  harm  and  interference  to  other 
subscribers.  FCC  Form  730  is  used  to 
obtain  registration  of  telephone 
equipment  pursuant  to  Part  68  of  the 
Commission's  Rules.  In  addition  to 
filing  the  form,  applicants  are  required 
to  submit  exhibits  and  other 
informational  showings  as  specified  by 
Part  68.  For  example.  Part  68,  Subpart 
C  contains  the  procedures  for  registering 
equipment  and  lists  many  of  the 
exhibits  and  showings  that  must  be  filed 
with  the  application  form.  The  exhibits 
and  showings  are  described  in  Section 
68.200(a)  through  (k).  These 
requirements  are  also  specified  in  the 
application  form  and  the  application 
guide.  Information  submitted  is  used  by 
the  Common  Carrier  Bureau  staff  and 
FCC  Laboratory  for  evaluation  of 
equipment  to  determine  whether  such 
equipment  meets  the  criteria  set  forth  in 
Part  68  of  the  Commission's  Rules.  This 
is  necessary  in  order  to  prevent 
improperly  designed  equipment  from 
causing  harm  to  the  nation's  telephone 
network.  FCC  Form  730  has  been 
revised.  The  March  1997  edition  of  FCC 
Form  730  form  may  be  obtained  either 
by  calling  the  Forms  EHstribution  Center 
at  1-800-418-3676  to  order  the  form;  by 
picking  up  a  copy  of  the  form  from  the 
Forms  Self  Serve  Center  in  Room  L-17 
at  1919  M  Street,  Washington,  DC 
20554;  or,  by  using  the  Commission's 
Fax  on  Demand  system.  Copies  may  be 
ordered  via  fax  24  hours  a  day  by  calling 
202-418-0177  from  the  handset  of  any 
fax  machine.  The  document  retrieval 
number  is  000730.  Follow  the  system 
voice  prompts  and  enter  the  dociunent 
retrieval  number  when  requested. 
OMB  Control  No.:  3060-0410. 
Expiration  Date:  3/31/2000. 
Title:  Forecast  of  Investment  Usage 
Report  and  Actual  Usage  of  Investment 
Report 

Form  No.:  FCC  Reports  495 A  and 
495B. 

Estimated  Annual  Burden:  300 
respondents;  40  hours  per  response 
(avg.);  12,000  total  aimual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 
Description:  Section  220  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  220,  allows  the 
Commission,  at  its  discretion,  to 
prescribe  the  forms  of  any  and  all 
accounts,  records,  and  memoranda  to  be 
kept  by  carriers  subject  to  this  Act, 
including  the  accoimts,  records  and 
memoranda  of  the  movement  of  traffic, 
as  well  as  of  the  receipts  and 
expenditures  of  moneys.  Section  219(b) 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C  219(b).  auUiorizes 
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the  Commission  by  general  or  special 
orders  to  require  any  carrier  subject  to 
this  Act  to  file  monthly  reports 
concerning  any  matters  with  respect  to 
which  the  Commission  is  authorized  or 
required  by  law  to  acL  The  Forecast  of 
Investment  Usage  Report  and  Actual 
Usage  of  Investment  Report  implement 
the  FCC's  Joint  Cost  Order.  CC  Docket 
No.  86-111,  2  FCC  Red  1298  (1987). 
which  requires  that  certain  telephone 
plant  investments  used  for  both 
regulated  and  nonregulated  purposes  be 
allocated  on  the  basis  of  forecasted 
regulated  and  nonregulated  use.  The 
detection  and  correction  of  forecasting 
errors  requires  reporting  of  both 
forecasted  and  actual  investment  usage 
data.  The  Forecast  of  Investment  Usage 
Report  is  used  by  carriers  to  submit  the 
forecasts  of  investments  used.  The 
Actual  Usage  of  Investment  Report  is 
used  to  submit  the  actual  investments 
used.  These  reports  are  part  of  the 
Automated  Reporting  Management 
Information  System  (ARMIS).  The 
information  contained  in  these  two 
reports  provides  the  necessary  detail  to 
enable  this  Commission  to  fulfill  its 
regulatory  responsibilities  to  ensure  that 
the  regulated  operations  of  the  carriers 
do  not  subsidize  the  nonregulated 
operations  of  those  same  carriers.  These 
reports  have  been  updated  to  include 
the  OMB  control  number  and  expiration 
date.  Copies  of  the  reports  may  be 
obtained  by  contacting  Barbara  Van 
Hagen  at  202-418-0849. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
the  Records  Management  Branch, 
Washington.  D.C.  20554. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-«lll  Filed  3-28-97:  8.45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:16  a.m.  on  Tuesday.  March  25. 
1997.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  certain 
supervisory  and  personnel  matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 


Chairman  Andrew  C.  Hove.  Jr.. 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Mr. 
Kenneth  Ryder,  acting  in  place  and 
stead  of  Director  Nicolas  P.  Retsinas 
(Director,  Office  of  Thrift  Supervision). 
Ms.  Julie  Williams,  acting  in  the  place 
and  stead  of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  and 
Chairman  Ricid  Heifer,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(4), 
(c)(6),  (c)(8),  and  (c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street.  N.W..  Washington.  D.C. 

Dated:  March  26,  1997. 
Federal  Deposit  Insurance  Corporation. 
Valerie ).  Best, 

Assistant  Executive  Secretary. 
|FR  Doc.  97-8165  Filed  3-27-97;  10:27  am] 

BMJJNO  CODE  •714-ei-lt 


Sunshine  Act  Meeting;  Notice  of 
Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  10:01  a.m.  on  Tuesday, 
March  25. 1997.  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
Vice  Chairman  Andrew  C.  Hove,  Jr.. 
seconded  by  Mr.  Kenneth  Ryder,  acting 
in  the  place  and  stead  of  Director 
Nicolas  P.  Retsinas  (Director,  Office  of 
Thrift  Supervision),  concurred  in  by 
Director  Joseph  H.  Neely  (Appointive). 
Ms.  Julie  Williams,  acting  in  the  place 
and  stead  of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  and 
Chairman  Ricki  Heifer,  that  Corporation 
business  required  the  withdrawal  from 
the  agenda  for  consideration  at  the 
meeting,  on  less  than  seven  days'  notice 
to  the  public,  of  a  memorandum  and 
resolution  regarding  a  proposed  rule  on 
deposit  insurance  simplification;  and 
that  no  notice  earlier  than  March  20. 
1997.  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable. 

The  Board  also  determined,  by  the 
same  majority  vote,  that  Corporation 
business  required  the  withdrawal  from 
the  agenda  for  consideration  at  the 


meeting,  on  less  than  seven  days'  notice 
to  the  public,  of  a  memorandum  and 
resolution  regarding  a  statement  of 
policy  on  interagency  coordination  of 
bank  holding  company  inspections  and 
subsidiary  bank  examinations;  and  that 
no  earlier  notice  of  this  change  in  the 
subject  matter  of  the  meeting  was 
practicable. 

Dated:  March  26. 1997. 
Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Best. 

Assistant  Executive  Secretary. 
(FR  Doc.  97-8237  Filed  3-27-97;  3K)8  pm| 
BIUJNG  CODE  6714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1154-0R] 

Idaho;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY;  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Idaho, 
(FEMA-1154-DR).  dated  January  4, 
1997,  and  related  determinations. 
EFFECTIVE  DATE;  March  20,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-3260. 
SUPPI^MENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Idaho. 
is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  4.  1997: 

Camas  County  for  Hazard  Mitigation  and 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  97-8099  Filed  3-28-97;  8:45  am) 
BiujNQ  CODE  ans-oi-p 


(FEMA-1163-OR] 

Kentucky;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 


Commonwealth  of  Kentucky.  (FEMA- 
1163-DR),  dated  March  4. 1997,  and 
related  determinations. 
EFFECTIVE  DATE:  March  21.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472,  (202)  646-3260. 
SUPPt.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  bis  declaration  of 
March  4.  1997: 

The  counties  of  Ballard,  Carlisle,  Estill, 
Fulton,  Grayson,  Hart,  Hickman,  Marshall. 
Monroe,  Simpson,  Todd,  and  Warren  for 
Individual  Assistance,  Hazard  Mitigation  and 
Categories  A  and  B  under  the  Public 
Assistance  program. 

The  counties  of  Breathitt,  Clark, 
Edmonson,  Knott,  Lee,  Leslie,  Logan. 
Magoffin.  Muhlenberg.  Perry,  Taylor,  and 
Trigg  for  Hazard  Mitigation  and  Categories  A 
and  B  under  the  Public  Assistance  program. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Dennis  H.  Kwiatkowsld, 
Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  97-8097  Filed  3-28-97;  8:45  am) 
BtUJNG  CODE  S71S-02-P 


[FEMA-1160-OR] 

Oregon;  Amendment  to  Notice  of  a 
IMajor  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oregon,  (FEMA-116a-DR),  dated 
January  23,  1997,  and  related 
determinations. 

EFFECTIVE  DATE:  March  20. 1997 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Oregon,  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  23,  1997: 

Umatilla  County  for  Public  Assistance  and 
Hazard  Mitigation. 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Lacy  E.  Sniter, 

Executive  Associate  Director.  Response  and 

Recovery  Directorate. 

|FR  Doc.  97-8098  Filed  3-28-97;  8:45  am] 

BILUNO  cooc  e716-<n-P 


Open  Meeting,  Board  of  Visitors  for  tlie 
National  Rre  Academy 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  FEMA 
announces  the  following  committee 
meeting: 

NAME:  Board  of  Visitors  for  the  National 
Fire  Academy. 

DATES  OF  MEETMQ:  May  29-31,  1997. 
PLACE:  Building  J,  Room  130,  National 
Emergency  Training  Center, 
Emmitsburg,  Maryland. 
time:  May  29, 1997,  8:30  a.m.-5  p.m.; 
May  30, 1997,  8:30  a.m.-9  p.m.;  May  31, 
1997,  8:30  a.m.-:5  p.m. 
PROPOSED  AGENDA:  May  29-31,  1997 
Review  National  Fire  Academy  Program 
Activities. 

SUPPt^MENTARY  MFORMATION:  The 
meeting  will  be  open  to  the  public  with 
seating  available  on  a  first-come,  first- 
served  basis.  Members  of  the  general 
public  who  plan  to  attend  the  meeting 
should  contact  the  Office  of  the 
Superintendent,  National  Fire  Academy, 
U.S.  Fire  Administration,  16825  South 
Seton  Avenue,  Emmitsburg,  MD  21727, 
(301)  447-1117,  on  or  before  May  2, 
1997. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  the  Office  of  the 
Administrator,  U.S.  Fire 
Administration,  Federal  Emergency 
Management  Agency,  Emmitsburg,  MD 
21727.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

Dated:  March  17, 1997. 
Caiiye  B.  Brown, 

U.S.  Fire  Administrator. 

[FR  Doc.  97-8100  Filed  3-28-97;  8:45  am] 

BIUJNG  cooEeris-oi-H 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  RIed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 


Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capital  StreeL  NW.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  202/010776-103. 

Title:  Asia  North  America  Eastbound 
Rate  AgreemenL 

Parties: 

American  President  Lines,  Ltd. 

Hapag-Lloyd  Container  Linie  GmbH 

Kawasaki  Kisen  Kaisha.  Ltd. 

A.P.  Moller-Maersk  Line 

Mitsui  O.SJC.  Lines,  Ltd. 

Neptune  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha  Line 

Orient  Overseas  Container  Line,  Inc. 

P&O  Nedlloyd  Limited 

P&O  Nedlloyd  B.V. 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  Agreement 
modifies  Article  8.6  to  provide  that  two 
Agreement  members  that  recently 
affiliated  through  common  ownership 
will  have  one  vote  on  agreement  matters 
and  be  considered  as  one  member  for 
purposes  of  voting  majority  and  quorum 
requirements.  Article  14.1(a)  of  the 
Agreement  is  also  modified  to  permit 
the  crediting  of  cargo  moving  in  the 
Japan/USA  trade  toward  quantity 
commitments  in  an  ANERA  service 
contract  This  authority  applies  only  to 
certain  limited  commodities.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  224-010974-014. 

Title:  Port  of  Oakland  and 
International  Transportation  Service. 
Inc. 

Parties; 

Port  of  Oakland 

International  Transportation  Service, 
Inc. 

Synopsis:  The  proposed  Agreement 
extends  the  term  of  the  Agreement  to 
December  31, 1997. 

Agreement  No.:  224-200982-001. 

Title:  Jacksonville  Port  Authority/ 
Green  Cove  Maritime,  Inc.  Terminal 
Agreement 

Parties: 

Jacksonville  Port  Authority  ("Port") 

Green  Cove  Maritime,  Inc.  ("Green 
Cove") 

Synopsis:  The  proposed  agreement 
modification  increases  rates  the  Port 
charges  Green  Cove  for  facilities  and 
services,  incorporates  potable  water 
charges,  and  makes  other  administrative 
and  organizational  changes  to  the 
agreement. 
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Dated:  March  25. 1997. 

By  order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretory. 

(FR  Doc.  97-8043  Filed  3-28-97;  8:45  am] 
BNJJNO  CODE  673IH>1-M 


FEDERAL  RESERVE  SYSTEM 

Agency  information  collection 
activities:  Proposed  collection; 
comment  request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
ACTION:  Notice 
BACKGROUND: 

On  June  15,  1984,  the  Office  of 
Management  and  Budget  (0MB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act,  as  per  5  CFR  1320.16.  to 
approve  of  and  assign  OMB  control 
numbers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  under 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.l.  The  Federal  Reserve  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1,  1995,  unless  it 
displays  a  currently  valid  OMB  control 
number.  Board-approved  collections  of 
information  will  he  incorporated  into 
the  official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  OMB  83-1  and  supporting 
statement  and  the  approved  collection 
of  information  instrument  will  be 
placed  into  OMB's  public  docket  files. 
The  following  information  collections, 
which  are  being  handled  under  this 
delegated  authority,  have  received 
initial  Board  approval  and  are  hereby 
published  for  comment  At  the  end  of 
the  comment  period,  the  proposed 
information  collection,  along  with  an 
analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Conunents  are  invited  on  the 
following: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions:  including  whether  the 
information  has  practical  utility; 

b.  The  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  d.  ways  to  minimize 
the  burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  must  be  submitted  on 
or  before  May  30,  1997.  , 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  or 
agency  form  number,  should  be 
addressed  to  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  N.W..  Washington.  DC  20551,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
hiformation,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  3208. 
Washington,  DC  20503. 
FOR  FURTHER  WFOflMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  McLaughlin,  Chief,  Financial 
Reports  Section  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins 
(202-452-3544).  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  years,  with  revision,  the  following 
report: 

1.  Report  title:  Report  of  Repurchase 
Agreements  (RPs)  on  U.S.  Government 
and  Federal  Agency  Securities  with 
Specified  Holders 
Agency  form  number.  FR  2415 
OMB  control  number.  7100-0074 
Frequency,  weekly,  quarterly,  or 
annually 


Reporters:  U.S. -chartered  commercial 
banks,  U.S.  branches  tuid  agencies  of 
foreign  banks,  and  thrift  institutions 
Annual  reporting  hours:  4.037 
Estimated  average  hours  per  response: 
0.5 

Number  of  respondents:  120  weekly, 
208  quarterly,  and  1,002  annually 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248(a)(2))  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

Abstract.  Since  1980,  the  Federal 
Reserve  has  collected  two  reports 
providing  detailed  data  on 
nonreservable  borrowings  (primarily 
federal  funds  and  repurchase  agreement 
(RP)  transactions)  from  large 
commercial  banks  for  construction  of 
the  RP  components  of  the  monetary 
aggregates  and  for  other  analytical 
purposes.  Over  time,  three  other  sample 
reports  have  been  added  to  this 
reporting  framework  to  provide  RP  data 
from  other  depository  institutions  for 
the  construction  of  the  monetary 
aggregates.  The  Federal  Reserve 
proposes  a  complete  overhaul  of  this 
reporting  framework,  resulting  in  a 
simplified  reporting  system  and 
significant  reductions  in  item  coverage. 
The  revised  framework  would  be 
implemented  as  of  the  end  of  June  1997. 

Under  the  proposed  revised  reporting 
system,  the  Federal  Reserve  would 
collect  a  single  report  containing  a 
single  item:  RPs  in  denominations  of 
$100,000  or  more,  in  immediately- 
available  funds,  on  U.S.  government  and 
federal  agency  securities,  transacted 
with  specified  holders.  Respondents 
would  submit  the  report  weekly, 
quarterly,  or  annually  based  on  their  RP 
activity.  The  Federal  Reserve  estimates 
that  revised  reporting  system  will 
reduce  annual  respondent  burden  by 
16.890  hours  and  annual  respondent 
costs  by  approximately  $338  thousand. 

The  revised  report  will  replace  the 
following  system  of  existing  reports:  the 
Report  of  Selected  Borrowings,  the  Daily 
Telephone  Report  of  Selected 
Borrowings,  the  Weekly  Report  of 
Repurchase  Agreements  (FR  2415,  FR 
2415a.  FR  241 5t,  respectively;  OMB  No. 
7100-0074);  and  the  Quarterly  and 
Annual  Reports  of  Repurchase 
Agreements  (RPs)  on  U.S.  Government 
and  Federal  Agency  Securities  with 
Specified  Holders  (FR  2090a  and  FR 
2090a:  OMB  No.  7100-0205). 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  25. 1997. 
WUliam  W.  Wilem, 
Secretary  of  the  Board. 
(FR  Doc.  978056  Filed  3-28-97;  8:45AM| 
Cod*  6210-01-^ 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  Usted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.Q  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  24, 1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303-2713: 

1 .  Seacoast  Banking  Corporation  of 
Florida.  Stuart,  Florida;  to  merge  with 
Port  St.  Lucie  National  Bank  Holding 
Corporation,  Port  St.  Lucie.  Florida,  and 
thereby  indirectly  acquire  Port  St.  Lucie 
National  Bank.  Port  St.  Lucie,  Florida. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Spirit  Mortgage  Company.  Port  St. 
Lucie,  Florida,  and  thereby  engage  in 
making,  acquiring,  or  servicing  loans  or 
other  extensions  of  credit,  pursuant  to  § 
225.25(b)(l)(iii)  of  the  Board's 
Regulation  Y.  The  proposed  activity  will 
be  conducted  throughout  the  State  of 
Florida. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480-2171: 

1 .  Adams  Bancshares,  Inc.,  Employee 
Stock  Ownership  Plan,  Adams, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  30.02  percent  of 


the  voting  shares  of  Adams  Bancshares, 
Inc.,  Adams,  Minnesota,  and  thereby 
indirectly  acquire  Farmers  State  Bank  of 
Adams,  Adams,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  25, 1997. 
JenniCer  J.  Johnton, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-8001  Filed  3-28-97;  8:45  am) 
BILUNQ  CODE  •210-«1-f 


Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  NonbanUr>g 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  diiectiy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  14,  1997. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
AUantic  Avenue,  Boston,  Massachusetts 
02106-2204: 

1.  Vermont  Financial  Services  Corp., 
Brattieboro,  Vermont;  to  merge  with 
Eastern  Bancorp,  Inc.,  Dover,  New 
Hampshire,  and  thereby  engage  in 
operating  a  savings  association, 
Vermont  Federal  Bank,  FSB,  Williston, 
Vermont,  pursuant  to  §  225.25(b)(19)  of 
the  Board's  R^ulation  Y.  In  connection 
with  this  application,  Vermont 
Financial  Services  Corp..  will  be  the 
survivor  as  a  result  of  this  merger. 


Board  of  Governors  of  the  Federal  Reserve 
System.  March  25. 1997. 
JenniCer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-6002  Filed  3-28-97;  8:45  am] 
BILUNGGOOE  tSIIMI-F 

Government  in  the  Sunshine  Act 
Meeting 

AGENCY  HOUNNG  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

FEDERAL  REGISTER  CfTATION  OF  PREVIOUS 

ANNOUNCEMENT:  62  FR  14431,  March  26. 

1997. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEET1NQ:  11:00  a.m.,  Monday.  March 

31, 1997. 

CHANGES  m  THE  MEETING:  One  of  the 

items  announced  for  inclusion  at  this 

meeting  was  consideration  of  any 

agenda  items  carried  forward  from  a 

previous  meeting;  the  following  such 

closed  item(s)  was  added:  Federal 

Reserve  System  compensation  policy 

matters.  (This  item  was  originally 

announced  for  a  closed  meeting  on 

March  26, 1997.) 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 

Board;  (202)  452-3204. 

Dated:  March  26. 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-8156  Filed  3-26-97;  4:30  pmj 
BUJNO  CODE  tnO-OI-P 


FEDERAL  TRADE  COMMISSION 

Delegation  of  Authority  To  Disclose 
Certain  Materials  to  Ottwr  Government 
Agencies 

agency:  Federal  Trade  Commission. 
ACTION:  Delegation  of  Authority. 

Notice  is  hereby  given,  pursuant  to 
Reorganization  Plan  No.  4  of  1961.  26 
FR  6191.  that  the  Commission  has 
delegated  to  the  Directors  of  the  Bureaus 
of  Competition  and  Consumer 
Protection  the  authority  to  disclose,  to 
federal,  state,  local  and  foreign 
govemitaent  agencies:  (1)  materials  from 
submitters  who  consent  to  disclosure; 
and  (2)  complaints  received  from 
consumers  who  did  not  request 
confidentiality  when  disclosure  of  such 
complaints  is  needed  to  obtain 
information  in  a  Commission 
investigation  or  is  made  in  connection 
with  the  enforcement  of  a  statute,  rule 
or  order  by  the  receiving  agency.  If  the 
Commission  would  not  (without  the 
submitter's  consent)  freely  disclose  a 
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consumer  complaint  because  it 
contained  personal  information,  but 
would  act  to  protect  the  information 
from  disclosure  in  litigation  or 
otherwise,  then  the  Bureau  Director 
must  obtain  assurances  that  the 
receiving  agency  will  act  to  protect  the 
information  as  well. 

The  Bureau  Directors'  authority  under 
this  delegation  may  be  redelegated. 
Prior  to  disclosing  consumer  complaints 
to  foreign  governments  under  the 
foregoing  delegation,  the  Bureau 
Director  shall,  unless  the  disclosure  is 
needed  to  obtain  information  in  a 
pending  Commission  investigation, 
transmit  a  proposed  letter  providing  for 
such  disclosure  to  the  Secretary  and  the 
Secretary  shall  notify  the  Commission  of 
the  proposed  disclosure.  If  no 
Commissioner  objects  to  the  proposed 
disclosure  within  three  days  following 
the  Commission's  receipt  of  such 
notification,  the  Secretary  shall  inform 
the  Bureau  Director  that  he  or  she  may 
proceed  with  the  disclosure. 

Effisctive  Date:  March  14, 1997. 

By  direction  of  the  Commission. 
Donald  S.  dark. 
Secntaiy. 

(FR  Doc.  97-8063  Filed  3-28-97;  8:45  am] 
HLUNQ  COM  STSO-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Afitltarroiism  and  Effective  Death 
Penalty  Act  of  1996;  Delegation  of 
Auttwrtty 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Director.  Centers  for 
Disease  Control  and  Prevention,  with 
authority  to  redelegate,  all  the 
authorities  vested  in  the  Secretary  of 
Health  and  Human  Services  under 
Section  511 — Enhanced  Penalties  and 
Biological  Agents  (42  U.S.C.  262),  of  the 
Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996  (Public  Law  104- 
132).  as  amended  hereafter.  This 
delegation  excludes  the  authority  to 
promulgate  regulations  and  to  submit 
reports  to  the  Congress. 

This  delegation  became  effective  upon 
date  of  signature.  In  addition,  I  have 
affirmed  and  ratified  any  actions  taken 
by  the  Director.  Centers  for  Disease 
Control  and  Prevention  or  his 
subordinates  which,  in  effect,  involved 
the  exercise  of  the  authorities  delegated 
herein  prior  to  the  effective  date  of  the 
delegation. 


Dated:  March  18. 1997. 
Doniia  E.  Shalala, 

Secretary. 

IFR  Doc.  97-7988  Filed  3-28-97;  8:45  am] 

BHJJNQ  CODE  4iaO-1S-H 

Food  and  Drug  Administration 
Docket  No.  97N-01 17 

Agency  Information  Collaction 
Activities:  Proposed  Coliection: 
Comment  Request 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

SUftWURY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  collection  of  information  on  a 
medicated  feed  mill  license  application 
form  (form  FDA  3448).  FDA  is  also 
announcing  that  this  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emergency  processing  and 
that  OMB  has  approved  the  information 
collection  throu^  June  30, 1997,  under 
OMB  control  number  0910-0337. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  May  30, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857,  301-827-1472. 
SUPPLEMENTARY  MFORMATKM:  Under  the 
PRA  (44  use.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  ageifty  requests 
or  requirements  that  members  of  the 


public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  f)erfonnance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Medicated  Feed  Mill  License 
Application,  Form  FDA  3448  (OMB 
Control  Number  0910-0337) 

The  Animal  Drug  Availability  Act  (the 
ADAA)  of  1996  (Pub.  L.  104-250), 
which  amended  section  512(a)  and  (m) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360b(a)  and  (m)), 
mandates  that  FDA  replace  the  system 
for  the  approval  of  specific  medicated 
feeds  with  a  general  licensing  system. 
The  ADAA  reduced  the  paperwork 
necessary  to  gain  approval  to 
manufacture  medicated  feeds.  Before 
passage  of  the  ADAA,  medicated  feed 
manufactxirers  were  required  to  obtain 
approved  Medicated  Feed  Applications 
(MFA's)  in  order  to  manufacture  certain 
types  of  medicated  feeds.  A  separate 
approved  MFA  was  required  for  each 
and  every  applicable  medicated  feed. 

Now,  under  section  512(a)  and  (m)  of 
the  act  as  amended  by  the  ADAA,  each 
feed  manufacturing  facility  need  submit 
only  one  feed  mill  license  application  to 
FDA  for  the  manufactiire  of  medicated 
feeds.  In  order  to  be  licensed  in 
accordance  with  the  criteria  of  section 
512(m)(l),  a  feed  manufacturer  must, 
among  other  things,  provide  a  full 
statement  of  the  business  name,  address, 
and  registration  number  of  the  feed 
manu&ctiiring  facility  and  the  name 
and  signature  of  the  responsible 
individual  for  that  facility.  To 
implement  these  requirements,  FDA's 
medicated  feed  mill  Ucense  application 


form  will  request  the  following 
information  of  each  applicant:  (1) 
ManufactTiring  site  legal  business  name; 
(2)  Address;  (3)  Phone  number;  (4)  FAX 
number;  (5)  Type  of  application;  (6) 
FDA  registration  number;  and  (7)  Date 
and  signature. 

The  information  on  the  form  will  be 
used  to  issue  medicated  feed  mill 
licenses.  The  information  requested  on 


the  form  is  specifically  mandated  by  the 
ADAA,  except  for  the  telephone  and  fax 
numbers.  These  numbers  are  needed  so 
that  FDA  can  contact  the  firm  quickly 
when  necessary.  The  additional  burden 
of  supplying  this  information  is 
minimal.  The  likely  respondents  are 
feed  manufacturing  facilities. 

FDA  intends  as  soon  as  possible  to 
iSsue  a  proposed  rule  that  incorporates 


the  statutory  feed  mill  licensing 
provisions.  FDA  does  not  anticipate  that 
the  proposed  collection  of  information 
set  forth  in  the  proposed  rule  will  differ 
&t>m  the  proposed  collection  of 
information  set  forth  above. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Estimated  Annual  Reporting  Burden:  First  Year 


Federal  Food,  Drug,  and  Cosmetic  Act 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

512(m)(1) 

2.000 

1 

2.000 

025 

500 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collectton  of  information. 

• 

ESTIiy/IATED  ANNUAL  REPORTING  BURDEN:  EACH  SUCCEEDING  YEAR 

Federal  Food,  Drug,  and  Cosmetic  Act 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

5l2(m)(1) 

100 

1 

100 

0.25 

25 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  Information. 


FDA  estimates  2,000  respondents 
within  the  first  year  based  on  the 
number  of  current  MFA  holders 
(approximately  2,000).  Furthermore, 
FDA  estimates  100  respondents  for  each 
succeeding  year  based  on  the  average 
nimaber  of  new  firms  that  began  to 
manu&cture  medicated  feed  in  past 
years. 

Dated:  N4arch  25, 1997. 
WiUiam  B.  Schnhz. 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  97-8047  Filed  3-28-97;  8:45  am] 
BUIMQ  COOE  41«-01-F 


Health  Care  Rnancing  AAninistration 
[ORD-097-N] 

New  and  Ponding  Demonstration 
Project  Proposals  Submitted  Pursuant 
to  Section  1 1 15<a)  of  ttM  Social 
Security  Act:  January  1997  and 

Supplement  to  December  1996  Usting 

• 

agency:  Health  Care  Financing 
Administration  (HCFA). 
ACTION:  Notice. 

SUMMARY;  This  notice  identifies 
proposals  that  were  submitted  under  the 
authority  of  section  1115  of  the  Social 
Security  Act  during  the  month  of 
January  1997.  No  proposals  were 
approved,  disapproved,  or  withdrawn 
during  this  time  period.  The  notice  also 
identifies  pending  proposals  for  the 
month  of  January  1997.  In  addition,  it 
also  identifies  an  additional  proposal 


received  in  December  1996  that  we 
inadvertently  omitted  in  the  December 
fisting.  (This  notice  can  be  accessed  on 
the  Internet  at  HTTP:// 
WWW.HCFA.GOV/ORD/ 
ORDHPl.HTML.) 
COMMENTS:  We  will  accept  written 
conunents  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Susan  Anderson,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  Mail  Stop  C3-11-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

FOR  FURTHER  INFORMATXM  CONTACT: 
Susan  Anderson,  (410)  786-3996. 

SUPPLEMBfTARY  INFORMATION: 

L  Background 

Under  section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  AcL 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 


number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994.  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to  ^ 
conduct  such  demonstrations. 

As  part  of  our  procedures,  we  publish 
a  notice  in  the  Federal  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  proposals. 
Proposals  submitted  in  response  to  a 
grant  solicitation  or  other  Competitive 
process  are  reported  as  received  during 
the  month  that  such  grant  or  bid  is 
awarded,  so  as  to  prevent  interference 
with  the  awards  process. 

n.  Supplement  to  December  1996 
Listing  of  New  Proposals 

In  the  December  1996  listing 
published  in  the  Federal  Register  (62 
FR  8451),  under  Section  II.  Other 
Section  1115  Demonstration  Proposals, 
we  inadvertently  omitted  the  following 
new  proposal: 
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Demonstxxition  Title/State:  South 
Dakota  Quality  Initiative — South 
Dakota. 

Description:  The  South  Dakota 
Quality  Initiative  project  is  designed  to 
test  the  effectiveness  and  efficiency  of 
replacing  the  existing  mandated  nursing 
home  suj-vey  and  certification  process 
under  the  Omnibus  Budget 
Reconciliation  Act  1987  with  a  new 
system  for  quality  measurement  and 
improvement  for  nursing  facilities 
participating  in  Medicare  and  Medicaid. 
Participation  by  nursing  facilities  will 
be  voluntary. 

Date  Received:  December  12, 1996. 

State  Contact:  Joan  Bachman, 
Administrator,  Office  of  Health  Care 
Facilities  Licensure  and  Certification, 
South  Dakota  Department  of  Health,  615 
East  4th  Street.  C/O  500  East  Capitol 
Avenue,  Pierre,  South  Dakota  57501, 
(605) 773-3356. 

Federal  Project  Officer:  Kay 
Lewandowski.  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstration,  Mail  Stop  C3-21-06, 
7500  Security  Boulevard.  Baltimore, 
Maryland  21244-1850. 

m.  Listing  of  New,  Pending,  Approved, 
Disapproved,  and  Withdrawn 
Proposab  for  the  Month  of  January 
1997 

A.  Comprehensive  Health  Reform  Care 
Programs 

1.  New  Proposals 

No  new  proposals  were  received 
during  the  month  of  January. 

2.  Pending  Proposals 

Demonstration  Title/State:  Arizona 
Health  Care  Cost  Contaiimient  System 
(AHCCCSV— Arizona. 

Description:  Arizona  proposes  to 
expand  eligibility  under  its  current 
section  1115  AHCCCS  program  to 
individuals  with  incomes  up  to  100 
percent  of  the  Federal  poverty  level. 

Date  Received:  MarcQ  17.  1995. 

State  Contact:  Jack  Kelly,  Arizona 
Health  Care  Cost  Containment  System, 
801  East  Jefferson,  Phoenix,  AZ  85034, 
(602)417-4680. 

Federal  Project  Officer:  Joan  Peterson, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations. 
MaiJ  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  The 
Georgia  Behavioral  Health  Plan — 
Georgia. 

Description:  Georgia  proposes  to 
provide  behavioral  health  services 
under  a  managed  care  system  through  a 
section  1115  demonstration.  The  plan 
would  be  implemented  by  regional 
boards  that  would  contract  with  third 


party  administrators  to  develop  a 
network  of  behavioral  health  providers. 
The  currently  eligible  Medicaid 
population  would  be  enrolled  in  the 
program  and  would  have  access  to  a  full 
range  of  behavioral  health  services. 
Once  the  program  realizes  savings,  the 
State  proposes  to  expand  coverage  to 
individuals  who  are  not  otherwise 
eligible  for  Medicaid. 
Date  Received:  September  1,  1995. 
State  Contact:  Margaret  Taylor, 
Coordinator  for  Strategic  Plaiming, 
Department  of  Medical  Assistance,  1 
Peachtree  Street,  NW,  Suite  27-100, 
Atlanta,  GA  30303-3159,  (404)  657- 
2012. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  Mail  Stop  C3-1&-26, 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Demonstration  Title/State: 
Community  Care  of  Kansas — Kansas. 

Description:  Kansas  proposes  to 
implement  a  "managed  cooperation 
demonstration  project"  in  four 
predominantly  rural  counties,  and  to 
assess  the  success  of  a  non-competitive 
managed  care  model  in  rural  areas.  The 
demonstration  would  enroll  persons 
currently  eligible  in  the  Aid  to  Families 
with  Dependent  Children  (AFDC)  and 
AFDC-related  eligibility  categories,  and 
expand  Medicaid  eligibility  to  children 
ages  5  and  under  with  family  incomes 
up  to  200  percent  of  the  Federal  poverty 
level. 

Date  Received:  March  23, 1995. 

State  Contact:  Karl  Hockenbarger. 
Kansas  Department  of  Social  and 
Rehabilitation  Services,  915  Southwest 
Harrison  Street,  Topeka,  KS  66612, 
(913)  296-^719. 

Federal  Project  Officer:  Jane  Forman, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-21-04.  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  Louisiana 
Health  Access — Louisiana. 

Description:  Louisiana  proposes  to 
implement  a  fully  capitated  statewide 
managed  care  program.  A  basic  benefit 
pack£^  and  a  behavioral  health  and 
pharmacy  wrap-around  would  be 
administered  through  the  managed  care 
plans.  The  State  intends  to  expand 
Medicaid  eligibility  to  persons  with 
incomes  up  to  250  percent  of  the 
Federal  poverty  level;  those  with 
incomes  above  133  percent  of  the 
Federal  poverty  level  would  pay  all  or 
a  portion  of  premiums. 

Date  Received:  January  3,  1995. 

State  Contact:  Carolyn  Maggio, 
Executive  Director,  Bureau  of  Research 


and  Development,  Louisiana 
Department  of  Health  and  Hospitals, 
P.O.  Box  2870,  Baton  Rouge,  LA  70821- 
2871,(504)342-2964. 

Federal  Project  Officer:  Alisa  Adamo. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore.  MD  21244-1850. 

Demonstration  Title/State:  Missouri. 

Description:  Missouri  proposes  to 
require  Medicaid  beneficiaries  to  erutill 
in  managed  care  delivery  systems,  and 
extend  Medicaid  eligibility  to  persons 
with  incomes  below  200  percent  of  the 
Federal  poverty  level.  As  part  of  the 
program,  Missouri  would  create  a  fully 
capitated  managed  care  pilot  program  to 
serve  non-institutionalized  persons  with 
permanent  disabilities  on  a  voluntary 
basis. 

Date  Received:  June  30,  1994. 

State  Contact:  Jackie  Jung,  Division  of 
Medical  Services,  Missouri  Department 
of  Social  Services,  P.O.  Box  6500. 
Jefferson  City,  MO  65102-6500,  (314) 
751-5178. 

Federal  Project  Officer:  Nancy 
Goetschius.  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State: 
Community  Care  Systems — New 
Hampshire. 

Description:  The  State  submitted  a 
revised  proposal  for  "Community  Care 
Systems."  This  system  will  provide 
capitated,  managed  acute  care  services 
not  included  in  the  health  plan  service 
package.  The  State  proposed  to 
implement  this  program  in  three  phases: 
Phase  1  will  enroll  AFDC  and  AFDC- 
related  children  and  families;  Phase  2 
will  enroll  the  elderly  population;  and 
Phase  3  will  enroll  disabled  adults  and 
disabled  children.  The  current  waiver 
request  is  for  Phase  1  only. 

Date  Received:  June  5,  1996. 

State  Contact:  Terry  Morton,  Planning 
and  Policy  Development,  State  of  New 
Hampshire,  Department  of  Health  and 
Human  Services,  6  Hazen  Drive, 
Concord,  NH  03301-6505,  (603)  271- 
4688. 

Federal  Project  Officer:  Cindy  Shirk, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Office  of  State  Health  Reform 
Demonstrations.  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  The 
Partnership  Plan — New  YorL 

Description:  New  York  proposes  to 
move  most  of  the  currently  eligible 
Medicaid  population  and  Home  Relief 


(General  Assistance)  populations  from  a 
primarily  fee-for-service  system  to  a 
managed  care  environment.  The  State 
also  proposes  to  establish  special  needs 
plans  to  serve  individuals  with  HIV/ 
AIDS  and  certain  children  with  mental 
illnesses. 

Date  Received:  March  17, 1995. 

State  Contact:  Ellen  Anderson, 
Deputy  Commissioner.  Division  of 
Health  and  Long  Term  Care,  40  North 
Pearl  Street,  Albany,  NY  12243,  (518) 
474-5737. 

Federal  Project  Officer:  Debbie  Van 
Hoven,  Health  Care  Financing 
Administration,  Office  of  Resetirch  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  State  of 
Texas  Access  Reform  (STAR) — Texas. 

Description:  Texas  is  proposing  a 
section  1115  demonstration  that  will 
restructure  the  Medicaid  program  using 
competitive  managed  care  principles.  A 
focal  point  of  the  proposal  is  to  utilize 
local  governmental  entities  (referred  to 
as  Intergovernmental  Initiatives  (IGIs)) 
and  to  make  the  IGI  responsible  for 
designing  and  administering  a  managed 
care  system  in  its  region.  Approximately 
876,636  new  beneficiaries  would  be 
served  during  the  5-year  demonstration 
in  addition  to  the  current  Medicaid 
population.  Texas  proposes  to 
implement  the  program  in  June  1996. 

tkjte  Received:  September  6,  1995. 

State  Contact:  Kay  Ghahrermani,  State 
Medicaid  Office,  P.  O.  Box  13247, 
Austin,  TX  78711,  (512)  424-6543. 

Federal  Project  Officer:  Alisa  Adamo, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  Section 
1115  Demonstration  Waiver  for 
Medicaid  Expansion — Utah. 

Description:  Utah  proposes  to  expand 
eligibility  for  Medicaid  to  all 
individuals  with  incomes  up  to  100 
percent  of  the  Federal  poverty  level 
(subject  to  limited  cost  sharing)  and  to 
enroll  all  Medicaid  beneficiaries  in 
managed  care  plans.  The  State  also 
proposes  to  streamline  eligibility  and 
administrative  processes  and  to  develop 
a  subsidized  small  employer  health 
insurance  plan. 

Date  Received:  July  5, 1995. 

State  Contact:  Michael  Deily,  Acting 
Division  Director,  Utah  E)epartment  of 
Health,  Division  of  Health  Care 
Financing,  288  North  1460  West,  P.O. 
Box  142901,  Salt  Lake  City.  UT  84114- 
2901,(801)538-6406. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 


Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Botilevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  State  of 
Washington  Medicaid  Section  1115(a) 
Waiver  Recjuest — Washington. 

Description:  Under  "The  State  of 
Washington  Medicaid  Section  1115(a) 
Waiver  Request,"  the  State  is  requesting 
waivers  of  the  75/25  and  lock-in 
requirements.  The  State's  intent  is  for 
the  demonstration  to  subsume  the 
current  1915(b)  Healthy  Options 
Program.  The  State  is  planning 
iiuiovations  with  encounter  data, 
Medicaid  HEDIS,  and  quality  measures 
for  the  disabled  population. 

Date  Received:  October  2, 1996. 

State  Contact:  Fred  Fisher,  Medical 
Assistance  Administration,  Department 
of  Social  and  Health  Services,  P.O.  Box 
45500,  Olympia,  Washington  98504- 
5500,  (360)  586-6513. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration,  Office  of  Research  & 
Demonstration,  Office  of  State  Health 
Reform  Demonstrations.  Mail  Stop  C3- 
18-26,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850. 

3.  Approved  Conceptual  Proposals 

No  conceptual  proposals  were 
approved  during  the  month  of  January. 

4.  Approved  Proposals 

No  proposals  were  approved  during 
the  month  of  January. 

5.  Disapproved  Proposals 

No  proposals  were  disapproved 
during  the  month  of  January. 

6.  Withdrawn  Proposals 

No  proposals  were  withdrawn  during 
the  month  of  January. 

B.  Other  Section  1115  Demonstration 
Proposals 

1.  New  Proposals 

The  following  proposal  was  received 
during  the  month  of  January. 

Demonstration  Title/State:  Miimesota 
Long-Term  Care  Facility  Waiver — 
Minnesota. 

Description:  The  State  of  Minnesota 
has  submitted  a  waiver  application  to 
provide  Medicare  waivers  to  conduct  a 
demonstration  related  to  the  Medicare 
skilled  nursing  facility  (SNF)  benefit 
This  demonstration  would  involve:  (1) 
the  elimination  of  the  3-day  hospital 
stay  before  Medicare  pays  for  nursing 
home  stays;  (2)  a  change  in  coverage 
policy  relating  to  respiratory  therapy  to 
allow  for  Medicare  reimbursement  for 
respiratory  therapists  in  SNFs  or  in  a 
home;  (3)  elimination  of  the  minimum 


data  set  assessment  for  nursing  home 
residents  expected  to  stay  in  nursing 
facilities  for  fewer  than  30  days;  and  (4) 
a  changojp  coverage  policy  relating  to 
waiving  me  requirements  according  to 
which  certified  aides  are  authorized  to 
feed  long-term  care  facilitytesidents. 

Date  Received:  January  6, 1997. 

State  Contact:  Stephanie  L.  Schwartz, 
Miimesota  Department  of  Human 
Services,  444  Lafayette  North,  St.  Paul, 
Minnesota  55155,  (612)  297-7198. 

Federal  Project  Officer:  Sam  Brown, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Office  of  Beneficiary  and  Program,  R&D, 
Mail  Stop  C3-21-06,  75500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

2.  Pending  Proposals 

Demonstration  Title/State: 
Alternatives  in  Medicaid  Home  Care 
Demonstration — Colorado. 

Description:  Colorado  proposes  to 
conduct  a  pilot  project  that  eliminates 
the  restriction  on  provision  of  Medicaid 
home  health  services  in  locations  other 
than  the  beneficiary's  place  of 
residence.  The  proposal  would  also 
permit  nursing  aides  to  perform 
functions  that  historically  have  been 
provided  only  by  skilled  nursing  staff. 
Medicaid  beneficiaries  participating  in 
the  project  will  be  adults  (including 
both  fiail  elderly  clients  and  younger 
clients  with  disabilities)  who  can  live 
independently  and  self-direct  their  own 
care.  The  project  would  provide  for 
delegation  of  specific  functions  from 
nurses  to  certified  nurses  aides,  pay 
nurses  for  shorter  supervision  and 
monitoring  visits,  and  allow  higher 
payibents  to  aides  performing  delegated 
nursing  tasks.  Currently,  home  hetilth 
agency  nursing  and  nurse  aide  services 
are  paid  on  a  per  visit  basis.  Each  visit 
is  approximately  2-4  hours  in  duration, 
and  recipients  must  require  skilled, 
hands-on  care. 

Date  Received:  June  3,  1995. 

State  Contact:  Dann  Milne,  Director, 
Department  of  Health  Care  Policy  and 
Financing,  1575  Sherman  Street, 
Denver,  CO  80203-1714,  (303)  866- 
5912. 

Federal  Project  Officer:  Phyllis  Nagy, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-21-06,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration/Title:  Integrated  Care 
and  Financing  Project  Demonstration — 
Colorado. 

Description:  Colorado  proposes  to 
conduct  an  Integrated  Care  and 
Financing  Project  demonstration. 
Specifically,  the  Colorado  Department 
of  Health  Care  Policy  and  Financing 
proposes  to  add  institutional  and 
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community-based  long-tenn  care 
services  to  a  health  maintenance 
organization  (HMO)  and  make  the  HMO 
responsible  for  providing        • 
comprehensive  medical  and  supportive 
services  through  one  capitated  rate.  The 
project  would  include  ail  Medicaid 
eligibility  groups,  including  individuals 
with  dual  eligibility. 

Date  Received:  September  28.  1995. 

State  Contact:  Dann  Milne.  Office  of 
Long-Term  Care  System  Development, 
State  of  Colorado  Department  of  Health 
Care  Policy  and  Financing,  1575 
Sherman  Street.  Denver,  CO  80203- 
1714,  (303)  866-5912. 

Federal  Project  Officer:  Melissa 
McNiff,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Georgia's 
Children's  Benefit  Plan — Georgia. 

Description:  Georgia  submitted  a 
section  1115  proposal  entitled  "Georgia 
Children's  Benefit  Plan"  to  provide 
preventive  and  primary  care  services  to 
children  ages  1  through  5  years  living  in 
families  with  incomes  between  133 
percent  and  185  percent  of  the  Federal 
poverty  level.  The  duration  of  the 
project  is  5  years  with  proposed  project 
dates  of  July  1,  1995  to  June  30.  2000. 

Date  Received:  December  12,  1994. 

State  Contact:  Jacquelyn  Foster-Rice, 
Georgia  Department  of  Medical 
Assistance,  2  Peachtree  Street 
Northwest.  Atlanta,  GA  30303-3159, 
(404) 651-5785. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Tide/State:  Family 
Planning  Services  Section  1115  Waiver 
Request — Michigan. 

Description:  Michigan  seeks  to  extend 
Medicaid  eligibility  for  family  planning 
services  to  all  women  of  childbearing 
age  with  incomes  at  or  below  185 
percent  of  the  Federal  poverty  level,  and 
to  provide  an  additional  benefit  package 
consisting  of  home  visits,  outreach 
services  to  identify  eligibility,  and 
reinforced  support  for  utilization  of 
services.  The  duration  of  the  project  is 
5  years. 

Dote  Received:  March  27.  1995. 

State  Contact:  Gerald  Miller,  Director, 
Department  of  Social  Services,  235 
South  Grand  Avenue,  Lansing,  MI 
48909.(517)335-5117. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D..  Health  Care  Financing 
Administration,  Office  of  Research  and 


Demonstrations,  Mail  Stop  C3-24-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Family 
Planning  Proposal — New  Mexico. 

Description:  New  Mexico  proposes  to 
extend  Medicaid  eligibility  for  family 
planning  services  to  all  women  of 
childbearing  age  with  incomes  at  or 
below  185  percent  of  the  Federal 
poverty  level. 

Date  Received:  November  1.  1994. 

State  Contact:  Bruce  Weydemeyer, 
Director,  Division  of  Medical 
Assistance,  P.O.  Box  2348,  Santa  Fe, 
NM  87504-2348.  (505)  827-3106. 

Federal  Project  Officer:  Rosemarie 
Hakim,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-24-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Continuing 
Care  Networks  (CCN)  Demonstration — 
Monroe  County,  New  York. 

Description:  The  CCN  project  is 
designed  to  test  the  efficiency  and 
effectiveness  of  financing  and  delivery 
systems  which  integrate  primary,  acute 
and  long  term  care  services  under 
combined  Medicare  and  Medicaid 
capitation  payments.  Participants  will 
be  both  Medicare  only,  and  dually 
eligible  Medicare/Medicaid 
beneficiaries,  who  are  65  or  older. 
Enrollment  will  be  voluntary  for  all 
partici()ants. 

Date  Received:  July  1,  1996. 

State  Contact:  C.  Ouistopher  Rush, 
Assistant  Bureau  Director.  Bureau  of 
Long  Term  Care,  Division  of  Health  and 
Long  Term  Care,  New  York  State 
Department  of  Social  Services,  40  North 
Pearl  Street.  Albany,  New  York  12243- 
0001,(518)473-5507. 

Federal  Project  Officer:  Kay 
Lewandowski,  Healdi  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-23-04, 
7500  Security  Boulevard,  Baltimore.  MD 
21244-1850. 

Demonstration  Title/State: 
CHOICES— Citizenship,  Health, 
Opportunities,  Interdependence, 
choices  and  Supports — Rhode  Island. 

Description:  Rhode  Island  proposes  to 
consolidate  all  current  State  and  Federal 
funding  streams  for  adidts  with 
developmental  disabilities  under  one 
program  using  managed  care/managed 
competition. 

Date  Received:  April  5, 1994. 

State  Contact:  Susan  Babin, 
Department  of  Mental  Health, 
Retardation,  and  Hospitals,  Division  of 
Developmental  Disabilities.  600  New 
London  Avenue,  Cranston,  RI  02920, 
(401)464-3234. 


Federal  Project  Officer:  Melissa 
McNiff.  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  Mail  Stop  C3-21-06, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Family 
Planning  Services  Eligibility 
Requirements  Waiver — South  Carolina 

Description:  South  Carolina  proposes 
to  extend  Medicaid  coverage  for  ^mily 
planning  services  for  22  additional 
months  to  postpartum  women  with 
monthly  incomes  under  185  percent  of 
the  Federal  poverty  lev^l.  The  objectives 
of  the  demonstration  are  to  increase  the 
number  of  reproductive  age  women 
receiving  either  Title  XK  or  Title  X 
funded  family  planning  services 
following  the  completion  of  a 
pregnancy,  increase  the  period  between 
pregnancies  among  mothers  eligible  for 
maternity  services  under  the  expanded 
eligibility  provisions  of  Medicaid,  and 
estimate  the  overall  savings  in  Medicaid 
spending  attributable  to  providing 
family  planning  services  to  women  for 
2  years  postpartum.  The  duration  of  the 
proposed  project  would  be  5  years. 

Date  Received:  May  4, 1995. 

State  Contact:  Eugene  A.  Laurent, 
Executive  Director,  State  Health  and 
Human  Services  Finance  Commission. 
P.O.  Box  8206,  Columbia,  SC  29202- 
8206,  (803)  253-6100. 

Federal  Project  Officer:  Suzanne 
Rotwein.  Ph.D..  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-24-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  South 
Dakota  Qiiality  Initiative  — South 
Dakota. 

Description:  The  South  Dakota 
Quality  Initiative  project  is  designed  to 
test  the  effectiveness  and  efficiency  of 
replacing  the  existing  mandated  nursing 
home  survey  and  certification  process 
under  the  Omnibus  Budget 
Reconciliation  Act  of  1987  with  a  new 
system  for  quality  measurement  and 
improvement  for  nursing  facilities 
participating  in  Medicare  and  Medicaid. 
Participation  by  nursing  facilities  will 
be  voluntary. 

Date  Received:  December  12, 1996. 

State  Contact:  Joan  Bachman, 
Administrator,  Office  of  Health  Care 
Facilities  Licensure  smd  Certification, 
South  Dakota  Department  of  Health.  615 
East  4th  Street,  C/O  500  East  Capitol 
Avenue,  Pierre,  South  Dakota  57501, 
(605) 773-3356. 

Federal  Project  Officer:  Kay 
Lewandowski,  Healdi  Care  Financing 
Administration,  Office  of  Research  and 
E)emonstration,  Mail  Stop  C3-21-06, 


7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Demonstration  Title/State:  Wisconsin. 

Description:  Wisconsin  proposes  to 
limit  the  amount  of  exempt  funds  that 
may  be  set  aside  as  burial  and  related 
expenses  for  SSI-related  Medicaid 
beneficiaries. 

Date  Received:  March  9,  1994. 

State  Contact:  Jean  Shell,  Division  of 
Economic  Support,  Wisconsin 
Department  of  Health  and  Social 
Services,  1  West  Wilson  Street,  Room 
650,  P.O.  Box  7850,  Madison.  WI  53707, 
(608) 266-0613. 

Federal  Project  Officer:  J.  Donald 
Sherwood,  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations.  Mail  Stop  C3-16-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

IDemonstration  Title/State:  Wisconsin 
Partnership  Program — Wisconsin. 

Description:  Wisconsin  has  submitted 
Medicare  section  222  demonstration 
and  Medicaid  section  1115  waiver 
requests  to  implement  the  "Wisconsin 
Partnership  Program"  in  specific 
counties  of  the  State.  This  program  vnll 
test  two  innovative  models  of  care,  one 
for  frail  elderly  and  one  for  persons  with 
disabilities,  utilizing  a  multi- 
disciplinary  team  to  manage  care.  The 
team  is  to  include  the  beneficiary,  a 
nurse  practitioner,  the  beneficiary's 
choice  of  primary  care  physician,  and  a 
social  worker  or  independent  living 
coordinator.  Consumer  choice  of  care, 
settings  and  the  manner  of  service 
delivery  is  a  key  component  of  the 
program.  The  demonstration  will  test 
the  use  of  consumer-defined  quality 
indicators  to  measure  and  improve  the 
quality  of  service  provided  to  people 
who  are  elderly  and  people  with 
disabilities. 

Date  Received:  February  28, 1996. 

State  Contact:  Mary  Rowin,  State  of 
Wisconsin,  Department  of  Health  and 
Social  Services,  1  West  Wilson  Street, 
P.O.  Box  7850,  Madison,  WI  53707, 
(608) 261-8885. 

Federal  Contact:  William  Clark, 
Health  Care  Financing  Administration, 


Data  collection 
instrument 


Office  of  Research  and  Demonstrations, 
Office  of  Beneficiary  and  Program 
Research  and  Demonstrations,  Mail  Stop 
C3-21-06,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850. 

3.  Approved,  Disapproved,  and 
Withdrawn  Proposals 

There  were  no  proposals  approved, 
disapproved,  or  withdrawn  during  the 
month  of  January. 

IV.  Requests  Cor  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  proposal  should  be  made  to 
the  State  contact  listed  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquiries  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93.779;  Health  Financing 
Research.  Demonstrations,  and  Experiments) 

Dated:  February  28, 1997. 
Barbara  Cooper, 

Acting  Director,  Office  of  Research  and 
Demonstrations. 

[PR  Doc.  97-7987  Filed  3-28-97;  8:45  am] 
BHJJNG  CODE  4120-«1-P 


Indian  Health  Service 

Proposed  Collection;  Comment 
Request;  Evaluation  of  the  IHS- 
Supported  Alcohol  and  Substance 
Abuse  Treatment  Programs  for 
American  Indian/Alaska  Native  Women 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  for  opportunity 
for  public  comment  on  proposed  data 
collection  projects,  the  Indian  Health 
Service  (IHS)  is  publishing  a  summary 
of  a  proposed  project  to  be  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval. 

PropiMed  Collection 

Title:  Evaluation  of  the  IHS-Supported 
Alcohol  and  Substance  Abuse 
Treatment  Program  for  American 
Indian/ Alaska  Native  (AI/AN)  won^pn. 
Type  of  Information  Collection  Request: 
New.  Need  and  Use  of  the  Information 

Table  i. 


Collection:  Section  703,  "Indian  Women 
Treatment  Programs"  of  Public  Law 
102-573,  the  Indian  Health  Care 
Amendments  of  1992,  (the  act) 
authorize  the  IHS  to  develop  and 
implement  a  comprehensive  alcohol 
and  substance  abuse  (A/SA)  program 
that  specifically  addresses  the  cultural, 
historical,  social,  and  child  care  needs 
of  AI/AN  women.  Section  801  of  these 
Amendments  requires  a  report  on  the 
progress  made  in  meeting  the  objectives 
of  the  Act,  a  review  of  programs 
established  or  assisted  pursuant  to  the 
Act,  and  an  assessment  of  such 
programs.  Support  Services 
International,  Inc,  (SSI)  an  Indian- 
owned  consulting  firm,  will  develop  the 
data  collection  instruments  and  conduct 
the  study.  The  information  collected 
will  be  used  to  assess  and  improve  the 
ef!ectivene8s  of  the  IHS-supported  A/SA 
treatment  program. 

I>ata  will  be  collected  from  a  sample 
of  AI/AN  women  who  use  the  services 
provided  by  the  IHS-supported  A/SA 
treatment  programs,  and  from  a  sample 
of  treatment  program  staff.  Findings 
from  the  study  will  be  used  to 
determine:  (1)  what  works,  what  does 
not  work,  and  why;  (2)  what  resources 
are  required  for  successful  A/SA 
treatment  for  AI/AN  women;  (3)  what 
foctors  help  or  hinder  women  from 
maintaining  sobriety;  (4)  how  many 
women  achieve  success  (3-,  6-,  and  12- 
months  after  admission  into  A/SA 
treatment);  (5)  what  are  the 
characteristics,  life  conditions,  and 
service  needs  of  the  women  who  use  the 
treatment  programs,  (6)  what  are  the 
common  strengths  and  problems  of  the 
treatment  programs,  and  what  are 
recommendations  for  improvement  The 
study  is  expected  to  be  completed  in  FY 
1998.  Affected  Public:  Individuals. 

See  Table  1  below  for  Types  of  Data 
Collection  Instruments,  Estimated 
Number  of  Respondents,  Nvunber  of 
Responses  per  Respondent,  Average 
Burden  Hour  per  Response,  and  Total 
Annual  Burden  Hour. 


Project  director 

Prefect  staff 

Client  intake 

Client  history  

Chent  discttarge  

Client  3-month  follow-up  . 
Client  6-n>onth  follow-up  . 
Client  12-fnonth  follow-up 


Estimated 

nunit)er  of 

respondents 


24 
216 
550 
550 
523 
467 
440 
412 


Responses 

per 
respondent 


Average  burden  hour  per  response* 


0.75  hr  (45  minutes) 
0.50  hr  (30  minutes) 
0.50  hr  (30  minutes) 
1.00  hr  (60  minutes) 
0.50  hr  (30  minutes) 
0.42  hr  (25  minutes) 
0.50  hr  (30  minutes) 
0.42  hr  (25  minutes) 


Total  annual 
twrden 
hours 


18.0 
108.0 
275.0 
550.0 
261.5 
196.1 
220.0 
173.4 
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Table  1.— Continued 

Data  c»llection 
instrument 

Estimated 

number  of 

resporxients 

Responses 

per 
respondent 

Average  txjrden  hour  per  response* 

Total  annual 
tHirden 
iKHjrs 

Total  

790 

1.802.0 

'For  ease  ol  understanding,  burden  hours  are  also  provided  in  actual  minutes. 


There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
re(>ort  for  this  information  collection. 

Request  for  Comments 

Your  written  comments  and/or 
suggestions  are  invited  on  one  or  more 
of  the  following  points:  (a)  whether  the 
information  collection  activity  is 
necessary  to  carry  out  an  agency 
function  and  whether  the  IHS  processes 
the  information  collected  in  a  useful 
and  timely  fashion;  (b)  the  accuracy  of 
the  public  burden  estimate  (tliis  is  the 
amount  of  time  needed  for  individtial 
respondents  to  provide  the  requested 
information)  and  the  methodology  and 
assumptions  used  to  determine  the 
estimate;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  being  collected;  and  (d) 
ways  to  minimize  the  public  burden 
through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Send  Comments  and  Requests  for 
Further  Information:  Send  your  written 
comments  and  requests  for  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instructions  to:  Mr.  Lance 
Hodahkwen,  Sr..  IHS  Reports  Clearance 
Officer,  12300  Twinbrook  Parkway. 
Suite  450,  Rockville.  MD  20852-1601, 
or  call  non-toll  free  (301)  443-0461  fax 
(301)  443-1522.  or  send  your  E-mail 
requests,  conunents,  and  return  address 
to:  Ihodahkw^mtp. ihs.gov. 

Comment  Due  Date:  Comments 
regarding  this  informadon  collection  are 
best  assiued  of  having  their  full  effect  of 
received  on  or  before  May  30.  1997. 

Dated:  Febniaiy  10. 1997. 
KOchMl  H.  TraiiUo, 
Assistant  Surgeon  General  Director. 
[FR  Doa  97-7974  Filed  J-28-97;  8:45  am) 

■UJNQ  OOOE  41W-1«-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Servic* 

Endangered  and  Thraatenad  Species 
Permit  Applications 

AOaiCY:  Fish  and  WUdlife  Service. 
Interior. 


ACTION:  Notice  of  receipt  of  permit 
applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (16  U.S.C. 
1531.etseq.). 

Permit  No.  796284 

Applicant:  Christopher  Rogers, 
Sacramento.  California. 

The  applicant  requests  an  amendment 
of  his  permit  to  take  (harass  by  survey) 
the  California  freshwater  shrimp 
(Syncaris  pacifica)  in  Marin,  Napa, 
Sonoma,  Mendocino.  Lake,  and 
Humboldt  Counties.  California  in 
conjunction  with  presence  or  absence 
surveys  for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  826370 

Applicant:  Dr.  Thomas  Dowling, 
Tempe,  Arizona. 

The  applicant  requests  a  permit  to 
take  (harass  by  captiue  and  release; 
collect  tissue  samples)  the  White  River 
spinedace  [Lepidomeda  albibvallis)  at 
the  Kirch  Wildlife  Management  Area, 
Nevada  in  conjunction  with  genetic 
research  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  797999 

Applicant:  Merkel  and  Associates. 
Inc.,  San  Diego.  California. 

The  applicant  requests  an  amendment 
of  his  permit  to  take  (harass  by  survey, 
capture  and  release,  collect  and  sacrifice 
voucher  specimens)  the  Riverside  fairy 
shrimp  [StreptocephaJus  woottoni)  in 
conjunction  with  presence  or  absence 
surveys  in  vernal  pools  in  San  Diego, 
Orange,  Riverside,  and  Los  Angeles 
Counties.  California  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  781084 

Applicant:  Anita  Hayworth.  Encinitas. 
California. 

The  applicant  requests  an  amendment 
of  her  permit  to  take  (harass  by  survey, 
captiire  and  release,  collect  and  sacrifice 
voucher  specimens)  the  Riverside  fairy 
shrimp  {Streptocephalus  woottoni)  and 
San  Diego  fairy  shrimp  [Branchinecta 
sandiegonensis)  in  conjunction  with 


presence  or  absence  surveys  in  vernal 
pools  throughout  the  species  range  in 
California  for  the  purpose  of  enhancing 
their  siuvival. 

Permit  No.  826197 

Applicant:  Terrance  Healy,  Redding. 
CMifomia. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Shasta 
(=placid)  crayfish  (Pacifastacus  fortis) 
while  conducting  presence  and  absence 
surveys,  and  controlling  co-occurring 
crustaceans  in  Shasta  County,  C'lJifomia 
for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  826198 

Applicant:  Neil  Manji,  Redding 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Shasta 
(=placid)  crayfish  (Pacifastacus  fortis) 
while  conducting  presence  and  absence 
surveys,  and  controlling  co-occurring 
crustaceans  in  Shasta  County.  California 
for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  826602 

App/ica/it;  John  Axtel.  Minden, 
Nevada. 

The  applicant  requests  a  permit  to 
purchase,  in  interstate  commerce, 
several  pairs  of  captive-bred  masked 
bobwhite  quail  {Colinus  virginianus) 
from  Jim  Young  of  Fairhope.  Alaska  for 
the  purpose  of  enhancing  its 
propagation  and  survival. 

Permit  No.  777965 

Applicant:  LSA  Associates.  Inc., 
Irvine,  California. 

The  applicant  requests  an  amendment 
to  his  permit  to  take  (harass  by  survey) 
the  southwestern  willow  flycatcher 
[Empidonax  traillii  extimus)  in  southern 
California  in  conjimction  with  presence 
or  absence  surveys  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  826506 

Applicant:  EA  Engineering,  Science  & 
Technology.  Inc.,  Lafayette.  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  locate  and 
monitor  nests)  the  southwestern  willow 
flycatcher  [Empidonax  traillii  extimus) 
in  San  Bernardino  Coimty,  Cahfomia  in 


conjimction  with  population  studies  for 
the  purpose  of  enhancing  its  survival. 

Permit  No.  826200 

Applicant:  California  Department  of 
Parks  and  Recreation.  Pescadero. 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  San 
Francisco  garter  snake  [Thamnophis 
sirtalis  tetrataenia)  in  San  Mateo 
County.  California  in  conjunction  with 
population  monitoring  studies  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  826515 

Applicant:  Maile  Neele,  Riverside, 
California. 

The  applicant  requests  a  permit  to 
remove  and  reduce  to  possession 
specimens  of  Astragalus  albens, 
Eriogonum  ovalifolium  var.  vineum, 
Lesquerella  kingii  ssp.  bemardina,  and 
Oxytheca  parisbii  ssp.  goodmaniana 
from  Federal  lands  in  San  Bernardino 
County.  California  in  conjunction  with 
genetic  research  for  the  purpose  of 
enhancing  their  propagation  and 
survival. 

Permit  No.  826511 

Applicant:  Barry  Roth.  San  Francisco. 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  captxire  and 
release)  the  Morro  shoidderband  snail  (= 
banded  dune)  [Helminthoglyptoa 
walkeriana)  in  San  Luis  Obispo  County. 
California  in  conjunction  with  presence 
and  absence  surveys  and  ecological 
studies  for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  790136 

Applicant:  Daniel  E.  Varland. 
Hoquiam.  Washington. 

The  applicant  requests  an  amendment 
to  his  permit  to  extend  the  time  period 
allotted  to  take  (capture,  band,  and 
release)  the  peregrine  falcon  (Falco 
peregrinus)  to  include  May  15  to  August 
10.  in  the  area  south  of  the  east-wsst 
line  delineated  by  the  mouth  of  Conner 
Creek.  Washington  in  conjunction  with 
scientific  research  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  811615 

Applicant:  Cynthia  Jones,  Huntington 
Beach.  California. 

The  applicant  requests  an  amendment 
of  her  permit  to  take  (harass  by  survey, 
captiire  and  release,  collect  and  sacrifice 
voucher  specimens)  the  Conservancy 
feiry  shrimp  (Branchinecta  conservatio), 
longhom  fairy  shrimp  (Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  (Lepidurus  packardi),  San  Diego 
fairy  shrimp  (Brachinecta 


sandiegonensis),  and  Riverside  fairy 
shrimp  (Streptocephalus  woottoni)  and 
to  take  (locate  and  monitor  nests)  the 
least  Bell's  vireo  (Vireo  bellii  pusullis) 
throughout  the  range  of  these  species  in 
California  in  conjunction  with  presence 
or  absence  surveys  and  population 
monitoring  for  the  purpose  of  enhancing 
their  survival. 

Pmnit  No.  826513 

Applicant:  U.S.  Geological  Survey, 
San  Simeon.  California 

The  applicant  requests  a  permit  to 
take  (capture,  mark,  release)  the  blunt- 
nosed  leopard  lizard  (Gambelia  silus) 
and  Tipton  kangaroo  rat  (Dipodomys 
nitratoides  nitratoides)  and  take 
(capture,  mark,  radio-tag,  and  release) 
the  giant  kangaroo  rat  (Dipodomys 
ingens)  in  Kern.  San  Luis  Obispo,  and 
Tulare  Counties.  California  in 
conjunction  with  ecological  research  for 
the  purpose  of  enhancing  their  survival. 

Permit  No.  826600 

Applicant:  Michael  G.  Hadfield, 
Honolulu,  Hawaii. 

The  applicant  requests  a  permit  to 
take  (capture,  measure,  mark  collect 
tissue  samples,  relocate,  release,  and 
captive  breed  the  Oahu  tree  snails 
(Achatinella  spp.)  in  Oahu  County. 
Hawaii  in  conjunction  with  ecological 
and  life  history  studies  for  the  purpose 
of  enhancing  their  survival.  Most  of 
these  activities  (capture,  measure,  mark, 
collect  tissue  samples,  release,  and 
captive  breed  Oahu  tree  snails)  have 
been  previously  authorized  under 
subpermit  HADFMG-6. 

Permit  No.  797234 

Applicant:  LSA.  Riverside.  California. 

The  applicant  requests  an  amendment 
to  his  permit  to  take  (harass  by  survey) 
the  Tipton  kangaroo  rat  (Dipodomys 
nitratoides  nitratoides),  giant  kangaroo 
rat  (Dipodomys  ingens),  and  Fresno 
kangaroo  rat  (Dipodomys  nitratoides 
exilis)  in  the  San  Joaquin  Valley. 
California  in  conjimction  with  presence 
and  absence  surveys  for  the  purpose  of 
enhancing  their  survival. 

Permit  No.  799486 

Applicant:  Janet  A.  Randall.  San 
Francisco.  California 

The  applicant  requests  a  permit  to 
take  (harass  by  disturbance)  the  giant 
kangaroo  rat  (Dipodomys  ingens)  in 
Merced.  Fresno,  Monterey,  San  Luis 
Obispo,  Kings.  Kem.  and  Santa  Barbara 
Counties.  Califomia  in  conjunction  with 
behavioral  studies  and  scientific 
research  for  the  purpose  of  enhancing 
its  survival. 


Permit  No.  783010 

Applicant:  Califomia  Department  of 
Transportation.  Santa  Ana.  Califomia. 

The  applicant  requests  an  amendment 
of  their  permit  to  extend  the  area 
authorized  to  take  (harass  by  survey, 
locate  and  monitor  nests)  the 
southwestern  willow  flycatcher 
(Empidonax  traillii  extimus),  and  to  take 
(locate  and  monitor  nests)  the  least 
Bell's  vireo  (Vireo  bellii  pusillus)  to 
include  San  Diego,  Los  Angeles. 
Riverside.  San  Bernardino,  and  Orange 
Counties.  Califomia  in  conjunction  with 
population  monitoring  for  the  purpose 
of  enhancing  their  survival. 
DATES:  Written  conunents  on  these 
permit  applications  must  be  received  by 
April  30.  1997. 

ADDRESS:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Division  of  Consultation  and 
Conservation  Planning.  Ecological 
Services.  U.S.  Fish  and  Wildlife  Service. 
911  N.E.  11th  Avenue.  Portiand,  Oregon 
97232-4181;  FAX:  503-231-6243. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments, 
including  names  and  addresses, 
received  will  become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
503-231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

Dated:  March  20, 1997. 
Ttiomas  J.  Dwyer, 

Regional  Director,  Region  1.  Portland,  Oregon. 
[FR  Doc.  97-8039  Filed  3-28-97;  8:45  ami 
BILUNG  CODE  4310-e6-P 


Klamath  River  Basin  Rsheiies  Task 
Force;  Meeting 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  App.  1).  this  notice  announces  a 
meeting  of  the  Klamath  River  Basin 
Fisheries  Task  Force,  established  under 
the  authority  of  the  Klamath  River 
Fishery  Resources  Restoration  Act  (16 
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U.S.C.  460ss  et  seq.).  The  meeting  is 
open  to  the  public. 
DATES:  The  Klamath  River  Basin 
Fisheries  Task  Force  will  meet  from  8 
a.m.  to  4:30  p.m.  on  Wednesday,  April 
23,  1997  and  from  8  a.m.  to  4:30  p.m. 
on  Thursday,  April  24, 1997. 
PLACE:  The  meeting  will  be  held  at  the 
Red  Lion  Inn,  1929  Fourth  Street, 
Eureka,  California  95501. 
F0«  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson,  Project  [..eader,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1006.  (1030  South  Main),  Yreka, 
California  96097-1006,  telephone  (916) 
842-5763. 

SUPPLEMENTARY  INFORMATKM:  The 
principal  agenda  items  at  this  meeting 
will  be:  The  Klamath  River  Basin 
Fisheries  Task  Force  will  identify 
problems  and  issues  associated  with  a 
Qow  study  for  the  Klamath  River  Basin, 
decide  on  policy  questions,  and  clarify 
flow  study  objectives. 

For  backgroimd  information  on  the 
Task  Force,  please  refer  to  the  notice  of 
their  initial  meeting  that  appeared  in  th^ 
Federal  Register  on  July  8.  1987  (52  FR 
25639). 

Dated:  March  25.  1997. 
Tbooua ).  Dw3rer, 

Acting  Regional  Director. 

(FR  Doc.  97-B024  Filed  3-28-97;  8:45  am) 

aiUJNOCOOC  431»-«S-r 


Bureau  of  Land  Management 
IAK-«e2-1410-00-(>;  AA-6648-K] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971,  43 
use.  1601.  1613(a),  will  be  issued  to 
Aleknagik  Natives  Limited,  for 
approximately  1,089.89  acres.  The  lands 
involved  are  in  the  vicinity  of 
Aleknagik.  Alaska,  within  T.  9  S.,  R.  57 
W.,  Seward  Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Bristol  Bay 
Times.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue.  *13,  Anchorage.  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  April  30. 1997  to  file  an 


appeal.  However,  parties  receiving 

service  by  certified  mail  shall  have  30 

days  from  the  date  of  receipt  to  file  an 

appeal.  Appeals  must  be  filed  in  the 

Bureau  of  Land  Management  at  the 

address  identified  above,  where  the 

requirements  for  filing  an  appeal  may  be 

obtained.  Parties  who  do  not  file  an 

appeal  in  accordance  with  the 

requirements  of  43  CFR  Part  4.  Subpart 

E.  shall  be  deemed  to  have  waived  their 

rights. 

Terrie  D.  Evarls, 

Land  Law  Examiner,  ANCSA  Team,  Branch 

of  962  Adjudication. 

(FR  Doc.  97-8021  Filed  3-28-97;  8:45  ami 

BIUJNO  CODE  431 0-JA-P 


[AK-830-1 11 1-00-24  1A] 

Notice  of  Intent  To  Prepare  an 
Integrated  Activity  Plan  (\AP)J 
Environmental  ImiMct  Statement  (EIS) 
on  Management  of  the  Northeastern 
Portion  of  the  National  Petroleum 
Reserve-Alaslta  (NPR-A);  Request  for 
Information,  and  Call  for  Nominations 
and  Comments:  Extension  of 
Comment  Period 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Request  for  information,  and 
call  for  nominations  and  comments; 
extension  of  comment  period. 

SUMMARY:  A  notice  of  intent  to  prepare 
the  lAP/EIS,  requesting  information  and 
nominations  of  tracts  for  oil  and  gas 
leasing,  and  public  comments,  was 
published  in  the  Federal  Register  on 
February  13, 1997  (62  FR  6797),  with  a 
30-day  comment  period  expiring  March 
31,  1997.  The  comment  period  is  being 
extended  to  accommodate  a  scoping 
meeting  that  had  to  be  rescheduled 
because  of  the  illness  of  a  principal 
participant. 

DATES:  Information,  nominations,  and 
comments  must  be  postmarked  or 
submitted  via  the  internet  by  April  4, 
1997. 

ADDRESSES:  Comments  should  be  sent 

to:  State  Director.  Alaska  (930),  Bureau 

of  Land  Management,  222  W.  7th 

Avenue,  #13,  Anchorage,  AK  99513- 

7599;  or  submitted  by  electronic  mail  to 

"jducker0ak.blm.gov"  or 

"clwilson9ak.blm.gov." 

FOR  FURTHER  MFORMATKM  CONTACT:  Jim 

Ducker  at  (907)  271-3369  or  Curt 

Wilson  at  (907)  271-5546. 

Tom  Fry, 

Deputy  Director,  Bureau  of  Land 

Management. 

[YR  Doc.  97-8166  Filed  3-28-97;  8:45  ami 

■ajUNQ  CODE  4310-70-M 


[NV-«3a-143(M>1;  N-59S94] 

Notice  of  Realty  Action:  Non- 
Competitive  Sale  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Non-competitive  sale  of  public 

lands  in  Clark  County,  Nevada. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  Coimty, 
Nevada  have  been  examined  and  found 
suitable  for  sale  utilizing  non- 
competitive procedures,  at  not  less  than 
the  fair  market  value.  Authority  for  the 
sale  is  Section  203  and  Section  209  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA)  and 
Public  Law  101-67,  the  Apex  Project, 
Nevada  Land  Transfer  and 
Authorization  Act  of  1989. 

Mount  Diablo  Meridian,  Nevada 

T.  19  S,  R.  63  E,  M.D.M. 
Sec.  8:  E'-^SE'ASE'A.  SW'/tSE'ASE'/i. 

S'/iNWV«SEV«SEV4. 

S'/iNEV«NWV4SE'/.SE>/4. 
Sec.  9:  SVjS'/zSW'ANW'ASWV,, 

WV2SW>/.SW'/i. 

Containing  57.15  acres,  more  or  less. 

This  parcel  of  land,  situated  in  Clark 
County  is  being  ofiered  as  a  non- 
competitive sale  to  Clark  Counfy  as  part 
of  the  Apex  Heavy  Industrial  Use  Park. 

This  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals,  and  will  be  subject  to 
a  easement  of  the  south  50  feet  of  the 
southeast  quarterf  V4)  of  the  southeast 
quarter(V4)  of  section  8,  Township  19 
South,  Range  63  East,  and  the  south  50 
feet  of  the  West  Halfl>/2)  of  the 
southwest  quarter(V4)  of  the  southwest 
quarter(  V4)  of  Section  9,  Township  19 
South,  Range  63  East  for  roads,  public 
utilities  and  flood  control  purposes  in 
accordance  with  the  transportation  plan 
for  Clark  County. 

1.  Those  rights  for  fiber-optics  line 
purposes  which  have  been  granted  to 
Williams  Telecommunications  Group- 
West  by  Permit  No.  N-43923  under  the 
Act  of  October  21, 1976  (090  Stat  2776; 
43  U.S.C.  1761). 

2.  Those  rights  for  federal  highway 
purposes  which  have  been  granted  to 
Nevada  Department  of  Transportation 
by  Permit  No.  CC-018337  under  the  Act 
of  November  21. 1926(042  Stat  216). 


3.  Those  rights  for  federal  highway 
purposes  which  have  been  granted  to 
Nevada  Department  of  Transportation 
by  Permit  No.  NEV-057852  under  the 
Act  of  August  9, 1921(072  Stat  0916;  23 
U.S.C.317(A)). 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  continue  to  be  segregated  from 
all  other  forms  of  appropriation  under 
the  public  land  laws,  including  the 
general  mining  laws,  except  for  sales 
and  disposals  under  the  mineral 
disposal  laws.  This  segregation  will 
terminate  upon  issuance  of  a  patent  or 
270  days  from  the  date  of  this 
publication,  whichever  occurs  first.  The 
comment  period  is  not  extended.  The 
Bureau  of  Land  Management  may  accept 
or  reject  any  or  all  offers,  or  withdraw 
any  land  or  interest  in  the  land  from 
sale,  if,  in  the  opinion  of  the  authorized 
officer,  consummation  of  the  sale  would 
not  be  fully  consistent  with  FLPMA,  or 
other  applicable  laws.  The  lands  will 
not  be  offered  for  sale  until  at  least  60 
days  after  the  original  date  of 
publication,  of  this  notice  in  the  Federal 
Register,  April  26, 1996. 

Dated:  March  21, 1997. 
Michael  F.  Dwyer, 

District  Manager,  Las  Vegas,  NV. 

[FR  Doc.  97-8038  Filed  3-28-97;  8:45  am] 

BILIJNQ  CODE  431 0-HC-P 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 


Notice  of 
Collection 


Information 


AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  request 
for  the  title  described  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
request  describes  the  nature  of  the 
information  collection  and  the  expected 
burden  and  cost. 

DATES:  Comments  must  be  submitted  on 
or  before  April  30, 1997,  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783. 


SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  OSM  has 
submitted  a  request  to  OMB  to  approve 
a  new  collection  of  information  entitled, 
"Technical  Training  Program  Course 
Effectiveness  Evaluation."  OSM  is 
requesting  a  3-year  term  of  approval  for 
this  information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  If  approved  OMB  will 
provide  a  control  number  for  this 
collection  of  information. 

As  required  under  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on  December 
26, 1996  (61  FR  68052).  No  comments 
were  received.  This  notice  provides  the 
public  vyith  an  additional  30  days  in 
which  to  comment. 

The  follo%ving  information  is  provided 
for  the  information  collection:  (1)  title  of 
the  information  collection;  (2)  OMB 
control  number;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  Technical  Training  Program 
Course  Effectiveness  Evaluation. 

OMB  Control  Number  None. 

Summary:  Executive  Order  12862 
requires  agencies  to  survey  customers  to 
determine  the  kind  and  quality  of 
services  they  want  and  their  level  of 
satisfaction  with  existing  services.  The 
information  suppfied  by  this  evaluation 
will  determine  customer  satisfaction 
with  OSM's  training  program  and 
identify  needs  of  respondents. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  Occasion. 

Description  of  Respondents:  State 
regulatory  authority  and  Tribal 
employees  and  their  supervisors. 

Total  Annual  Responses:  650. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  fimctions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  Use  of 
automated  means  of  collection  of  the 


information,  to  the  following  address. 
Please  refer  to  the  appropriate  OMB 
control  number  in  all  correspondence. 
ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer.  725 
17th  Street.  NW..  Washington.  DC 
20503. 

Dated:  March  24, 1997. 
Arthur  W.  AUm, 

Chief,  Division  of  Regulatory  Support. 
[FR  Doc.  97-8102  Filed  3-28-97;  8:45  am) 

BtCUNQ  COOC  4310-06-M 


AGENCY  FOR  INTERNATK>NAL 
DEVELOPMENT 

Proposed  Collection:  Comment 
Request 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  or  continuing 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to~ 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Send  comments  on  or  before 
April  18,  1997. 

ADDRESS  INFORMATION  TO:  Mary  Ann 
Ball.  Bureau  of  Management,  Office  of 
Administration  Services,  Information 
Support  Services  Division,  U.S.  Agency 
for  International  Development.  Room 
1113-F.  SA-16,  Washington.  DC  20523. 
(703)  736-4743  or  via  e-mail 
MBall@USAID.Gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Number:  OMB  0412-0514. 

Form  Number:  None. 

Title:  AID  Regulation  1— Rules  and 
Procedures  Applicable  to  Commodity 
Transactions. 

Type  of  Submission:  Renew. 

Purpose:  USAID  finances  transactions 
under  Commodity  Imports  Programs 
and  needs  to  assure  that  the  transaction 
complies  with  applicable  statutory  and 
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regulatoiy  reqturamento.  In  order  to 
assure  compliances  and  request  refund 
when  appropriate,  information  is 
required  from  host  country  importers, 
suppliers  receiving  from  host  country 
importers,  suppliers  receiving  U.S.A.I.D. 
funds  and  hanks  making  payments  for 
U.S.A.IJ). 
Annual  Reporting  Burden: 
Respondents:  358, 
ArwuaJ  responses:  1918, 
Total  Annual  hours  responses: 
5120. 

Dated:  March  17, 1997. 
WOkn>  L.  Siidlh. 

Acting  Chief,  Information  Support  Services 
DtriMioa,  Office  of  Administrative  Services, 
Bureau  of  Management. 
(FK  Ooc.  97-8036  Filed  3-28-97;  8:45  am) 
)  oosc  sits-at-M 


Propoeed  CoNection:  Conunent 


U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  or  continuing 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
infbrmatioQ  collected;  and  (d)  ways  to 
minimiiw  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Send  comments  on  or  before 
May  9.  1997. 

AOOncn  MTOnMATION  TO:  Mary  Ann 
Ball,  Bureau  of  Management,  Office  of 
Administration  Services,  Information 
Support  Services  Division,  U.S.  Agency 
for  International  Development,  Room 
1113-F,  SA-16.  Washington,  DC  20523, 
(703)  736-4743  or  via  e-mail 
MBalMUSAID.Gov. 

tUmaBfTARY  MFONMATION: 

OMB  Number  0MB  0412-0538. 

Fonn  Number  AID  1381-4. 

Title:  Participant  Data  Form  (PDF). 

Type  of  Submission:  Reinstatement. 

Purpoee:  The  Participant  Data  Form 
supplies  data  to  the  Participant  Training 
Iniormatioo  Syston  (PTIS).  The  PTIS,  in 


the  near  future,  will  be  replaced  by  the 
Management  Information  system  (MIS). 
The  PTIS  is  the  Agency's  computer- 
based  repository  of  ofBcial  data  on  all 
USAID-sponsored  participants.  The 
Paiticip>ants  Data  Form  is  completed  by 
contractors,  grantees  and  host 
government  entities  for  all  U.S.A.I.D. 
sponsored  participants  in  training  in  the 
U.S.  The  Participant  Data  Form  notifies 
U.S.A.I.D.  of  the  participants  arrival.  It 
is  used  to  enroll  the  participant  in  the 
health  plan  and  to  advise  U.S.A.I.D.  of 
all  changes  regarding  the  participant's 
program.  Finally,  it  is  used  to  inform 
U.S.A.I.D.  that  the  program  has  ended 
and  the  participant  has  returned  home. 
Arwual  Reporting  Burden: 
Respondents:  300, 
Annual  responses:  300, 
Total  Annual  hours  responses: 
7661. 

Dated:  March  18. 1997. 
Wilktto  L.  Smith. 

Acting  Chief.  Information  Support  Services 
Division,  Office  of  Administrative  Services, 
Bureau  of  Management. 

[PR  Doc.  96-8037  Filed  3-28-97;  8:45  am] 
aauNQ  oooE  sus-oi-ai 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttw  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  March  21,  1997,  the 
United  States  lodged  a  proposed 
Consent  Decree  in  State  of  Washington 
versus  United  States.  No.  C94-5326 
(WD.  Wash.),  with  the  United  States 
District  Court  for  the  Western  District  of 
Washington.  The  Consent  Decree 
resolves  civil  claims  filed  by  the  United 
Sutes  against  PACCAR,  Inc. 
("PACCAR")  under  Sections  106  and 
107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liabihty  Act  of  1980  ("CERCLA"), 
as  amended,  42  U.S.C.  Sees.  9606  & 
9607,  to  compel  PACCAR  to  undertake 
cleanup  activities  at  the  WyckoS/Eagle 
Harbor  Superfund  Site  ("the  Site"), 
located  at  Bainbridge  Island,  Kitsap 
County,  Washington,  and  to  recover 
from  PACCAR  costs  incurred  by  the 
United  States  in  response  to  releases  of 
hazardous  substances  at  the  Site.  The 
Consent  Decree  also  resolves  PACCAR  "s 
contribution  claims  against  the  United 
States  under  Sections  107  and  113  of 
CERCLA,  42  U.S.C.  Sec.  9613,  relating 
to  the  Site. 

Extensive  areas  of  the  harbor's 
bedlands,  as  well  as  areas  of  the  harbor's 


uplands,  are  contaminated  with  a 
variety  of  hazardous  substances 
associated  with  the  past  operations  of  a 
shipyard  and  a  wood  treating  facility  at 
the  harbor.  Under  the  Consent  Decree, 
PACCAR  will  implement  the  major 
com{>onents  of  EPA's  selected  remedy 
for  the  West  Harbor  Operable  Unit 
("WHOU")  of  the  Site.  The  estimated 
value  of  PACCAR's  cleanup  work  is  $4.8 
million.  The  Decree  also  requires 
PACCAR  to  pay  $100,000  towards  costs 
EPA  expects  to  incur  overseeing  work 
performed  by  PACCAR,  and  to  pay  45% 
of  any  cost  overruns,  and  45%  of  any 
unanticipated  additional  response 
actions  required  to  achieve  the  goals  of 
the  environmental  cleanup  of  the 
WHOU. 

The  Consent  Decree  requires  the 
United  States,  on  behalf  of  the  United 
States  Navy,  Army,  Coast  Guard,  Coast 
&  Geodetic  Survey  and  Maritime 
Administration,  to  pay  $4.8  million 
towards  EPA's  eventual  cleanup  of  the 
East  Harbor  Operable  Unit  of  the  Site 
("EHOU"),  and  $100,000  towards 
expected  EPA  WHOU  oversight  costs. 
The  United  States,  on  behalf  of  these 
federal  agencies,  has  also  agreed  to  pay 
40%  of  any  cost  overruns,  and  40%  of 
any  unanticipated  additional  response 
actions  required  to  achieve  the  goals  of 
the  environmental  cleanup  of  the 
WHOU. 

The  Consent  Decree  resolves 
PACCAR's  liability  to  the  United  States 
under  Sections  106  and  107  of  CERCLA, 
and  the  United  States'  liability  to 
PACCAR  under  Sections  107  and  113  of 
CERCLA,  for  all  costs  either  party  has 
incurred  or  may  incur  in  response  to 
releases  of  hazardous  substances  at  the 
Site.  The  Consent  Decree  does  not 
address  the  United  States'  pending 
claims  against  the  State  of  Washington 
under  Sections  106  and  107  of  CERCLA 
relating  to  the  Site,  or  the  State's  claims 
against  the  United  States  for 
contribution  under  Sections  107  and 
113  of  CERCLA  relating  to  the  Site. 

In  order  to  allow  the  Department  of 
Justice  to  evaluate  public  comments  in 
time  to  avoid  delaying  the  clean  up 
work  required  by  the  Consent  Decree, 
the  Department  must  receive  all 
comments  by  April  22, 1997. 
Accordingly,  the  Department  of  Justice 
will  receive,  until  and  including  that 
date,  comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  950  Peimsylvania 
Ave.,  N.W.,  Washington,  D.C.  20530, 
and  should  refer  to  State  of  Washington 
versus  United  States.  DOJ  Ref.  #90-7-1- 
525b. 


The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  3600  Seafirst  Fifth 
Avenue  Plaza,  800  Fifth  Avenue, 
SeatUe,  Washington  98104;  the  Region 
10  Office  of  the  Environmental 
Protection  Agency,  1200  Sixth  Avenue, 
Seattle,  Washington,  98105;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington  D.C 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  Settiement  Agreement  may  be 
obtained  in  person  or  by  mail  frtim  die 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $19.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Bruce  S.  Gelber, 

Deputy  Chief.  Environmental  Enforcement 
Section.  United  States  Department  offustice. 
[FR  Doc.  97-6213  Filed  3-28-97;  8:45  am) 

BKiJNQ  CODE  4410~1S-M 


Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Emergency  Extension  of  a 
Currently  Approved  Collection; 
Comment  Request 

ACTKM:  Notice  of  information  collection 
under  review;  Annual  Requirement  for 
Manufacturers  of  Listed  Chemicals. 

The  Department  of  Justice,  Drug 
Enforcement  Administration  has 
submitted  the  following  information 
collection  request  for  an  emergency 
extension  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  in  accordance  with  the 
emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995.  This 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Emergency  review 
and  approval  of  this  information 
collection  has  been  requested  from  OMB 
by  April  4,  1997.  If  granted,  the 
emergency  extension  is  only  valid  until 
June  30, 1997.  Comments  should  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  Affairs,  Attention:  Ms. 
Victoria  Wassmer,  202-395-5871, 
IDepartment  of  Justice  Desk  Officer, 
Washington,  DC  20530. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  We  are  requesting  written 
comments  and  suggestions  frt)m  the 
public  and  affected  agencies  concerning 
this  collection  of  information. 
Comments  are  encouraged  and  will  be 
accepted  imtil  May  30, 1997.  Your 


comments  should  address  one  or  more 
of  the  following  four  points: 

1.  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  %vill  have  practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agencies  estimate  of  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  iteni(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  Mr. 
James  A.  Pacella.  202-307-7297,  Chief, 
Policy  Unit,  Liaison  *  Policy  Section, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration, 
Washington,  DC  20537.  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Mr.  James  A.  Pacella. 

Additionally,  comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530.  Additional  comments  may  be 
submitted  to  DOJ  via  facsimile  at  202- 
514-1590. 

Overview  of  this  information 
collection: 

1.  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

2.  Tide  of  the  Form/Collection: 
Annual  Reporting  Requirement  for 
Manufacturers  of  Listed  Chemicals. 

3.  Agency  form  number  None; 
Applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Office  of  Diversion  Control, 
Drug  Enforcement  Administration, 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other  None.  Section  310(b)  of 
the  Controlled  Substances  Act  (21 
U.S.C.  830(b))  was  amended  by  Public 


Law  103-200  (The  Domestic  Chemical 
Diversion  Control  Act  of  1993  (DCEXIA)) 
to  add  a  requirement  that  "A  regulated 
person  that  manufactures  a  listed 
chemical  shall  report  annually  to  the 
Attorney  General,  in  such  form  and 
manner  and  containing  such  specific 
data  as  the  Attorney  General  shall 
prescribe  by  regulation,  information 
concerning  listed  chemicals 
manufactured  by  the  person." 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100  respondents  at  1  response 
per  year  at  4  hours  per  response. 

6.  An  estimate  of  the  total  public 
biirden  (in  hours)  associated  widi  the 
collection:  400  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  stron^y 
encouraged. 

Dated:  March  25, 1997. 
Robnt  B.  Briggs. 

Departirtent  Clearance  Ofpcer,  United  States 
Department  of  Justice. 
[FR  Doc.  97-7993  FUed  3-28-47;  8:45  am] 
BUJNQ  OXK  4410-0»-M 


DEPARTMEt^T  OF  LABOR 

Office  of  tfie  Chief  Hnancial  Officer 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  pubUc 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resourtres)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currentiy,  the  Office 
of  the  Chief  Financial  Officer  is 
soliciting  comments  concerning  the 
proposed  extension  of  Department  of 
Lahor  regulations  implementing  various 
provisions  of  the  Debt  Collection  Act  of 
1982,  including  Disclosure  of 
Information  to  Credit  Reporting 
Agencies;  Administrative  Offset; 
Interest,  Penalties  and  Administrative 
Costs. 
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DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
May  30,  1997. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  prop>er  performance  of  the 
functions  of  th^  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  these  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submissions  of 
responses. 

ADOncSSEE:  Mark  Wolkow.  Department 
of  Labor,  Room  S-4502  Frances  Perkins 
Building,  200  Constitution  Ave.  NW., 
Washington,  DC  20210;  (202)  219-«184 
X123  (phone);  (202)  219-4975  (fax); 
mwolkowMol.gov  (email). 

SUPPLEMENTARY  INFORMATION: 

/.  Background 

The  Debt  Collection  Act  of  1982  and 
the  Federal  Claims  Collection 
Standards,  as  implemented  in  the 
Department  by  29  CFR  part  20,  require 
Federal  agencies  to  afford  debtors  the 
opportunity  to  exercise  certain  rights 
before  the  agency  reports  a  debt  to  a 
credit  bureau  or  makes  an 
administrative  oQset  In  the  exercise  of 
these  rights,  the  debtor  may  be  asked  to 
provide  a  written  explanation  of  the 
basis  for  disputing  the  amount  or 
existence  of  a  debt  alleged  owed  the 
agency.  A  debtor  may  also  be  required 
to  provide  asset,  income,  liability,  or 
other  information  necessary  for  the 
agency  to  determine  the  debtor's  ability 
to  repay  the  debt,  including  any  interest, 
penalties  and  administrative  costs 
assessed. 

Information  provided  by  the  debtor 
will  be  evaluated  by  the  agency  official 
respons&la  for  collection  of  the  debt  in 
order  to  reconsider  his/her  initial 
decision  with  regard  to  the  existence  or 
amount  of  the  debt.  Information 
concerning  the  debtor's  assets,  income, 
liabilities,  etc..  will  be  used  by  the 
agency  o£Bcial  responsible  for  collection 


of  the  debt  to  determine  whether  the 
agency's  action  with  regard  to 
administrative  offset  or  the  assessment 
of  interest,  administrative  costs  or 
penalties  would  create  undue  financial 
hardship  for  the  debtor,  or  to  determine 
whether  the  agency  should  accept  the 
debtor's  proposed  repayment  schedule. 

If  a  debtor  disputes  or  asks  for 
reconsideration  of  the  agency's 
determination  concerning  the  debt,  the 
debtor  will  be  required  to  provide  the 
information  or  documentation  necessary 
to  state  his/her  case.  Presumably,  the 
agency's  initial  determination  would 
not  change  without  the  submission  of 
new  information. 

Information  concerning  the  debtor's 
assets,  income,  liabilities,  etc.,  would 
typically  not  be  available  to  the  agency 
unless  submitted  by  the  debtor. 

II.  Current  Actions 

Failure  of  the  agency  to  request  the 
information  described  would  either 
violate  the  debtor's  rights  under  the 
Debt  Collection  Act  of  1982  or  limit  the 
agency's  ability  to  collect  outstanding 
debts. 

If  a  debtor  wishes  to  appeal  an  agency 
action  based  on  undue  financial 
hardship,  he/she  may  be  asked  to 
submit  information  on  his/her  assets, 
income,  liabilities,  or  other  information 
considered  necessary  by  the  agency 
officials  for  evaluating  the  appeal.  Use 
of  the  information  will  be  explained  to 
the  debtor  when  it  is  requested;  consent 
to  use  the  information  for  the  specific 
purpose  will  be  implied  from  the 
debtor's  submission  of  the  information. 

in.  Type  of  Review:  Extension  without 
change. 

IV.  Agency:  Office  of  the  Chief 
Financial  Officer. 

V.  Title:  Disclosure  of  Information  to 
Credit  Reporting  Agencies; 
Administrative  Offset;  Interest  penalties 
and  Administrative  Costs. 

VI.  OMB  Number:  1225-0030. 
Vn.  Agency  Number:  N/A. 

Vm.  Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profit;  not-for-profit  institutions;  small 
business  or  organizations;  farms; 
Federal  employees. 

IX.  Cite/Reference/Form/etc:  It  is 
estimated  that  10%  of  the  individuals 
-  and  organizations  indebted  to  the 
JDepartment  will  contest  the  proposed 
collection  action  and  will  request  an 
administrative  review  and/or  appeal  an 
action  based  on  undue  financial 
hardship.  In  some  case  the  debtor  will 
make  one  request,  but  not  the  other. 
However,  in  most  cases,  it  is  expected 
that  the  debtor  wrill  request  both 
actions — first,  administrative  review  of 
the  determination  of  indebtedness,  and 


second,  relief  because  of  undue 
financial  hardship. 

Annual  burden  was  estimated  based 
on  a  review  of  debtor  responses  to 
similar  requests  for  information.  Debtors 
typically  respond  in  1-2  page  letters, 
supplemented  by  copies  of  documents. 
Letters  are  most  often  typewritten. 
Annual  burden  is  based  on  a  W*  hour 
time  allotment  to  prepare  and  type  a 
letter.  E)ebtors  will  not  be  asked  to 
respond  on  a  form. 

X.  Estimated  Total  Burden  Hours: 
12,250. 

XI.  Estimated  Total  Burden  Cost: 

Estimated  annual  cost  to  the  Federal 
Government:  $734,650. 

Estimated  annual  cost  to  the 
respondents:  $239,890. 

Comment  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  March  25, 1997. 
Michael  N.  GrifiBn, 
Acting  Deputy  Chief  Financial  Officer. 
(PR  Doc.  97-«025  Filed  3-2&-97;  8:45  am] 
BILUNQ  CODE  4S10-23-« 


Office  of  the  Secretary 

Bureau  of  lntematior>al  Latx>r  Affairs; 
U.S.  National  Administrative  Office; 
North  American  Agreement  on  Labor 
Corporation;  Address  and  Charfge  of 
Date  of  Hearing  on  Submission  «9602 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACrrON:  Notice. 

SUMMARY:  On  March  13, 1997,  the 
Department  provided  notice  in  the 
Federal  Register  of  a  hearing,  open  to 
the  public,  on  Submission  *9602.  The 
notice  stated  that  the  hearing  would  be 
held  in  Tucson,  Arizona,  on  April  17, 
1997,  at  a  location  to  be  announced. 

The  purpose  of  this  notice  is  to 
provide  the  address  for  the  hearing  on 
Submission  #9602  and  to  announce  a 
change  of  date. 

DATES:  The  hearing  on  Submission 
#9602  will  be  held  on  April  18, 1997, 
commencing  at  9  a.m. 
ADDRESSES:  The  hearing  will  be  held  at 
the  May  on  end  City  Council  Chambers 
located  at  City  Hall,  255  West  Alameda, 
Tucson  Arizona  85701.  Tel:  520-791- 
4213. 

FOR  FURTHER  INFORMATION  CONTACT: 

Irasema  T.  Garza,  Secretary,  U.S. 
National  Administrative  Office, 
Department  of  Labor,  200  Constitution 


Avenue,  NW.,  Room  C-4327, 
Washington,  DC  20210.  Telephone: 
(202)  501-6653  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INP0RMATX3N:  Please 
refer  to  the  notice  pmblished  in  the 
Federal  Register  on  March  13, 1997  (62 
FR  11924)  for  supplementary 
information. 

Signed  at  Washington,  DC.,  on  March  26, 
1997. 

Irasema  T.  Garza, 

Secretary,  National  Administrative  Office. 
[FR  Doc.  97-8067  Filed  3-28-97;  8:45  am) 
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Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  %vith  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
sissistance  for  workers  (TA-W)  issued 
during  the  period  of  March,  1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantiy  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adiustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-33,006:  East  Point  Seafood  Co., 
South  Bend,  WA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 


TA-W-^3.224; Personal  ProducU  Co/ 
Johnson  &■  Johnson,  Milltown,  NJ 

TA-W-33.130:  Zenith  Electronics  Corp. 
of  Texas,  McAllen,  TX 

TA-W-33,287;  D.D.  Jones  Transfer  &■ 
Warehouse  Co.,  Inc.,  Harrisburg,  PA 

TA-W-33,065;  Richland  Development 
'    (Penzoil  Co),  Houston,  TX 
The  workers  firm  does  not  produce  an 

article  as  required  for  certification  imder 

section  222  of  the  Trade  Act  of  1974. 

TA-W-33,000  &■  A.  B.  C;  Pratt  &■ 
Wtitney,  North  Haven,  CT, 
Middletown,  CT,  &•  Rocky  Hill.  CT 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-33,107;  Systems  and  Electronics. 
Inc..  West  Plains,  MO 
Worker  layofis  at  the  subject  firm 
were  attributable  to  a  cessation  of 
production  that  was  caused  by  technical 
problems.  Other  employment  declines 
were  the  result  of  a  work  stoppage. 

TA-W-33,150;  Cinch  Connector,  Div.  of 
Labinal  Components  &■  Systems, 
Inc.,  Lombard,  JL 
TA-W-33,125;  New  River  Castings  Co.. 
Radford.  VA 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directiy  competitive  with 
articles  produced  by  the  firm  or 
^propriate  subdivision  have  not 
contributed  importantiy  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

TA-W-33.186:  Mail-Well  I  Corp.,  dba 

Quality  Park  Products,  St.  Paul,  MN 
TA-W-33.222;  Coltec  Industries,  Inc.. 
Div.  ofFMD  Electronics  Operations. 
Roscoe,  IL 
Layoffs  at  the  subject  firm  were 
caused  by  the  consolidation  operations 
transfering  the  production  of  the  subject 
plant  to  another  domestic  facility. 

TA-W-33.053;  Mid-America  Dairymen. 
Inc..  Sabetha.  KS 
Subject  plant  closure  was  due  to  the 
reduction  of  relevsmt  products  available 
in  the  area  the  company  relocated;  work 
previously  performed  at  the  subject 
plant  and  consolidated  operations. 

TA-W-33,063;  Ball  Corp..  Columbus,  IN 
TA-W-33,029:  Willamette  Industries. 

Inc..  Plywood  Div..  Dallas,  OR 
Increased  imports  did  not  contribute 
importantiy  to  worker  separations  at  the 
firm. 
TA-W-33,068;  Smith  and  Wesson. 

Springfield,  MA 


U.S.  imports  of  handguns  declined 
significantiy  in  the  )an-Sept  period  of 
1996  compared  with  the  same  period  of 
1995. 

ACBrmative  Determinations  for  Worker 
Ad|ii8tment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 

TA-W-33,219;  Tectronics,  Inc,  Berlin, 
CT:  February  5,  1996. 

TA-W-33,iai;ADA  Garment  Finishers. 
Inc..  El  Paso,  TX:  January  23,  1996. 

TA-W-33,lll:Davol,  Inc.,  Cranston.  RI: 
January  3,  1996. 

TA-W-33.074:  R&W  Apparel, 

Scottsboro,  AL:  December  18.  1995. 

TA-W-33,131:  Carolina  Knits,  Inc., 
Statesville,  NC:  January  8,  1996. 

TA-W-33,176:  Binks  Saxnes  Corp., 

Franidin  Park,  H:  January  26,  1996 

TA-W-33,020:  Weldotron  Corp., 

Piscataway,  NJ:  December  10.  1996. 

TA-W-33.246;  Schindler  Elevator  Corp., 
Randolph,  NJ:  February  10.  1996. 

TA-W-33,01 1 :  Joe  Manufacturing,  San 
Francisco  CA:  November  18,  1995. 

TA-W-33, 1 79;  Joyce  Sportswear  Co., 
Gary.  IN:  January  30,  1996. 

TA-W-3S,047;  Lance  Garment  Corp.. 
Red  Bay.  AL:  December  12.  1995. 

TA-W-33.083.  A  &  B;  Sparkle 

Sportswear,  Inc.,  Rah  way,  NJ,  New 
York,  NY.  and  Pulaski.  VA: 
December  4.  1995. 

TA-W-33, 1 94;  Hasbro  Corporate 

Offices.  Pawtucket.  RI.  A;  Hasbro. 
Inc.,  Pawtucket,  RI.  B;  Rhole  Island 
Manufacturing  (RIM),  Central  Falls, 
RI,  C;  Hasbro  Manufacturing 
Services.  Easley.  SC.  D;  Hasbro 
Manufacturing  Services.  Northvale. 
NJ.  E;  Hasbro  Toy  Group, 
C^cinnati,  OH,  F;  Hasbro  Games 
Group — Milton  Bradley  Co,  East 
Longmeadow,  MA,  G;  Hasbro 
Games  Group — Parker  Brothers, 
Beverly,  MA,  H;  Hasbro  Games 
Group — MB  Wood  Products, 
Fairfax.  VT.  I;  Hasbro 
Manufacturing  Services.  Arcade, 
NY:  February  1,1997. 

Also,  pursuant  to  Titie  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a)  Subchapter  D,  Chapter  2,  Titie  D, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  March, 
1997. 


IMI 
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In  order  for  an  affirmative 
-determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

NegatiTe  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Im{>orts  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-01484:  Camp,  Inc..  Div.  of 

Trulife,  Jackson.  MI 
NAFTA-TAA-01474:  Mail-Well  I  Corp.. 

dba  Quality  Park  Products,  St.  Paul, 

MN 
NAFTA-TAA-01501:  Coltec  Industries. 

Inc..  Div.  ofFMD  Electronics 

Operations,  Roscoe,  IL 
NAFrA-TAA-01320:  Joe 

Manufacturing,  San  Francisco,  CA 
N AFT A-TAA-01492;  Juki  Union 

Special.  Inc.,  Wayne,  NJ 
NAFTA-TAA-01426:  Systems  6- 

Electronics.  Inc..  West  Plains,  MO 
NAFTA-TAA-01533:  D.D.  Jones 

Transfer  and  Warehouse  Co.,  Inc.. 

Harrisburg,  PA 
NAFTA-TAA-01477;  FFT  Cannon 

Commercial  Div.,  Santa  Ana,  CA 

AffinnatiTe  Determiiiatioiis  NAFTA- 
TAA 

The  following  certifications  have  been 
issued:  the  date  following  the  company 
name  ft  location  for  each  determination 


references  the  impact  date  for  all 
workers  for  such  determination. 

NAFTA-TAA-01473;  Joyce  Sportswear 

Co.,  Gary,  IN:  January  30,  1996. 
NAFTA-TAA-01445:  Federal  Mogul 
Corp..  leiters  Ford  Plant.  Leiters 
Ford,  IN:  January  21 .  1 996. 
NAFTA-TAA-01466;  ADA  Garment 
Finishers.  Inc.,  El  Paso,  TX:  January 
23,  1996. 
NAFTA-TAA-01444;  Commemorative 
Brands,  Inc.,  LG.  Balfour  Co.,  North 
Attleboro.  MA:  January  22.  1996. 
NAFTA-TAA~01436:  Bins  Sames  Corp., 
Franklin  Park,  H:  January  14,  1997. 
NAFTA-TAA-01463;  Maidenform.  Inc., 
Jacksonville,  FL  December  20, 
1995. 
NAFTA-TAA-1349:  Killark  Electric 
Manufacturing  Co.,  a  Subsidiary  of 
Hubbell,  Inc.,  St.  Louis,  MO: 
November  14,  1995.  NAFTA-TAA- 
01524;  Schindler  Elevator  Corp.. 
Randolph.  NJ:  February  10.  1996. 
NAFTA-TAA-01 455; J&J  Group.  Inc., 
Formerly  Known  as  Connie 
Sportswear.  Franklin,  WV:  January 
23,  1996. 
NAFTA-TAA-01 451;  Westinghouse 
Electric  Corp.,  Pensacola,  FL: 
January  27,  1996. 
NAFTA-TAA-01479;  General  Motors, 
Goleta,  CA:  February  3, 
1 997.NAFTA-TAA-0 1 345; 
Louisiana  Pacific,  Ketchikan  Pulp 
Co.,  Ketchikan,  AK:  November  1, 
1995. 
NAFTA-TAA-01476;  Sun  Apparel,  Inc., 
Concepcion  Plant,  El  Paso,  TX: 
January  6.  1996. 
I  hereby  certify  that  the  « 

aforementioned  determinations  were 
issued  during  the  month  of  March, 
1997.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normfd  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  March  21.  1997. 
Linda  G.  Poola, 

Acting  Prograw  Manager.  Policy  S" 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  97-8031  Filed  J-28-97;  8:45  am) 

BIUJNQ  COOE  4S10-J»-M 

[TA-W-32,588;  TA-W-32,588A;  TA-W- 
32,5888;  TA-W-32,588C;  TA-W-32,5880; 
and  TA-W-32,S88E] 

Buriington  Industries,  Inc.,  Knitted 
Fabrics  Division,  North  Carolina  and 
New  York;  Notice  of  Revised 
Determination  on  Reopening 

On  March  10. 1997,  the  Department, 
on  its  own  motion,  reopened  its 


investigation  for  the  former  workers  of 
the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
August  27,  1996,  because  the 
"contributed  importantly"  test  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act  was  not  met  for  workers  at 
the  subject  firm.  The  workers  produced 
knitted  fabric.  The  denial  notice  was 
published  in  the  Federal  Register  on 
September  25,  1996  (61  FR  50332). 

A  late  response  to  the  customer 
survey  conducted  by  the  Department 
revealed  that  a  customer  of  the  subject 
firm  increased  import  purchases  of 
knitted  fabric  during  the  time  period 
relevant  to  the  investigation. 

Conc7usJO/i 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
knitted  fabric  produced  by  the  subject 
firm  contributed  importantly  to  the 
decline  in  sales  and  to  the  total  or 
partial  separation  of  workers  of  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974. 1 
make  the  following  revised 
determination: 

"All  workers  of  Buriington  Industries  Inc.. 
Knitted  Fabrics  Division,  Greensboro,  North 
Carolina  (TA-W-32,588),  Wake  Forest.  North 
Carolina  (TA-W-32,588A),  Denton,  North 
Carolina  (TA-W-32.588B),  Rocky  Mount, 
North  Carolina  (TA-W-32.588C),  Cramerton, 
North  Carolina  (TA-W-32,588D)  and  New 
York.  New  York  (TA-W-32,588E)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  July  19,  1995,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  in  Washington,  DC,  this  12th  day  of 
March  1997. 

RnaaeU  T.  Kila. 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-8034  Filed  3-28-97;  8:45  am) 

8IUJNO  COOE  4S10-aO-M 


[TA-W-33.144] 

Howard  Industries,  div.  of  NTT  Inc. 
Milford,  Illinois;  Termination  of 
Investigation 

Pxu^uant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  13,  1997  in 
response  to  a  worker  petition  which  was 
filed  on  February  13, 1997  on  behalf  of 
workers  at  Howard  Industries,  division 
of  NTT,  Inc.,  Milford,  Illinois. 

An  active  certification  covering  the 
{letitioning  group  of  workers  remains  in 
effect  (TA-W-3 1.376).  Consequently. 


further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  D.C.  this  18th  day 
of  March.  1997. 

bU  T.  Kile, 


Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

■  [FR  Doc.  97-8029  FUed  3-28-97;  8:45  am] 
BHXatO  OOOE  4S10-3IMi 

[TA-W-33, 065. 065A,  OeSB,  and  066q 

Montana  Power  ComfMny;  Amandad 
CarttflcaUon  Regarding  EligibUtty  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  February  7, 1997, 
applicable  to  workers  of  Montana  Power 
Company  located  in  Butte,  Montana. 
The  notice  was  published  in  the  Federal 
Registo-  on  March  12, 1997  (62  FR 
11473). 

At  the  request  of  petitioners  and  the 
State  agency,  the  Department  reviewed 
the  certification  for  workers  of  the 
subject  firm.  New  findings  show  that 
worker  separations  have  occurred  at  the 
subject  firm's  Missoula,  Great  Falls  and 
Havre  locations  in  Montana.  The 
workers  at  these  locations  are  engaged 
in  employment  related  to  the 
production  of  electrical  power. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Montana  Power  Company  who  were 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  worker  certification  to 
include  the  workers  of  Montana  Power 
Company  located  in  Missoida,  Great 
Falls  and  Havre,  Montana. 

The  amended  notice  applicable  to 
TA-W-33,085  is  hereby  issued  as 
follows: 


"All  workers  of  Montana  Power  Comapany, 
Butte.  Montana  (TA-W-33.08S)  Missoula. 
Montana  TA-W-33,085A),  Great  Falls. 
Montana  (TA-W-33,08SB)  and  Havre. 
Montana  (TA-W-33.085C),  who  became 
totally  or  partially  separated  from 
employment  on  or  after  December  27, 1995, 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC,  this  14th  day  of 
March  1997. 

RnanU  T.Kile, 

Program  Manager.  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-8026  Filed  3-28-97;  8:45  am) 

BHAJNO  cooe  46ia-aiMi 

n'A-W-33.185] 

Montana  Power  Co.,  Missoula, 
Montana,  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  10,  1997  in 
response  to  a  worker  petition  which  was 
filed  January  21, 1997  on  behalf  of 
workers  at  Montana  Power  Company 
located  in  Missoula,  Montana  (TA-W- 
33,185). 

The  petitioning  group  of  workers  are 
covered  under  an  existing  Trade 
Adjustment  Assistance  certification 
(TA-W-33, 085 A).  Consequentiy,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington.  DC,  this  14th  day 
of  March  1997. 

RmanU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-8032  Filed  3-28-97;  8:45  am] 
BUJNG  CODE  4S10-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 

Appendix 

PETITI04S  Instituted  on  03/10/97 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  section  221(a) 
of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  vtrorkers  are  eligible  to  apply  for 
adjustment  assistance  under  TiUe  n, 
Chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separation  began  or  threatened 
to  begin  and  the  subdivision  of  the  firm 
involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  April  10, 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  April  10, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  10th  day 
of  March  1997. 
RnaseU  T.  Kile, 

Program  Manager.  Policy  6r  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 


TA-W 

Subject  firm 
(petitioners) 

Locatx>n 

Dated 
petition 

Product(s) 

33.259  

33.260  

33.261  

33.262  

Owens  Brockway  (Wrks) 

Allied  Stgnal,  Inc  (Comp) 

Texas  Ir^strument  (Comp)  

GMT  Industries,  Irw  (Comp) 

Waco.  TX „ _.. 

Greenville,  OH „ „. 

Temple,  TX _ 

El  Paso,  TX 

Roseburg,  OR  

Monroe.  Ml  

Jonesburg,  MO 

Roselle,  NJ  

02/22/97 
02/28/97 
02/1  a«7 

01/13/97 
02/17/97 
02/20/97 
01/17/97 
02/191^7 

Glass  Containers. 
Air  Fitters,  Transmission  Fitters. 
IBM  Compatible  Notebook  Comput- 
ers. 

(,4!K4i4!'5  Blazers 

33.263  

33.264  

33.265  

33.266  

Roseburg  Forest  Product  (LSW) 

Jefferson  Smurfit  Corp  (UPIU) 

Beacon  Shoe  Co.,  Inc  (Comp) 

Economy  Cotor  Card  Co  (UPWIU)  ... 

Wood  Fiber— Veneer. 
Industrial  Packaging. 
Ladies'  Footwear. 
Sample  Cards. 

JMI 
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Petitions  Instituted  on  03/10/97— Continued 


TA-W 


33,267 
33,268 
33,269 
33,270 
33,271 
33,272 
33,273 
33,274 
33,275 

33.276 

33,277 

33,278 

33,279 

33.280 

33,281 

33,282 

33.283 

33,284 

33,285  . 

33,286 

33.287  . 

33.288  . 

33.289  . 

33.290  . 

33.291  . 


Subject  firm 
(petitioners 


FMC  Corp  (lAMAW)  

International  Wire  Corp  (Conip) 

Sun  Apparei,  Inc  (Comp)  

B»nr>ey  and  Smith,  Inc  (Wrks)  

Complex  Tooling  &  Molding  (Comp) 

Clinton  Mills  (Wrks)  

Consolidated  Contractors  (UNITE)  .. 

Perfection  Pad  Comp.  (UNITE) 

Kings  Creek  Manufactunng  (Comp)  . 

Square  D  (IBEW)  „ 

Lucas  Aftermarket  (Wiks)  

Johnson  and  Johnson  Med.  (Wrks)  . 

Johnson  Controls  (Wrks) 

GuiMofd  of  Mane  (Wrks)  

Silteocks  Plastics  Inn  (Wrks)  

Dutch  Mill.  Inc  (Wiks)  _ 

Rodtn  Co  (Wrks)  

S.  Schwab  Co.,  Inc  (Wrks) 

Campbell  Plastics  Oiv  (lUE)  

Stevens  international  (Comp)  

DO  Jones  Warehouse  (Wrks)  

Moresource-Magnetic  (Wrks)  

COR  Ridway  (Wrks)  

Elk  Spnners  (Wrks)  

Wolco  Corp/Oteo  (Wrks)  „ 


Locatkm 


Middlepon,  NY 

Eucyrus,  OH  

Concepdon,  TX 

WinfieW.  KS 

South  Boulder,  CO  .. 

Clinton,  SC  

Buffato,  NY  

Buffakj,  NY  

Ferguson,  NC  

Milwaukee.  Wl  

Troy,  Ml  „. 

Ar1ir)gton.  TX 

Ann  Afbof.  Ml  

Newport.  ME 

Berkeley  Heights,  NJ 

Lebarwn,  PA 

/VIberta,  VA  

Cumbertand,  MO  

Schenectady,  NY  ..._. 

Hamilton.  OH  , 

Hamsburg.  PA „.. 

Fredencktown,  MO  ... 

Ridgway,  PA 

Hope  Mills.  1^  

Ne*«fk,  NJ 


Date  of 
petitk)n 


02/24/97 
02/26/97 
02/25/97 
02A)6/97 
02/20/97 
02/15/97 
02/12/97 
02/12/97 
02/19/97 

02/1 8«7 
02/20/97 
02/21/97 
02/18/97 
02/13/97 
02/11/97 
02/19/97 
02/21/97 
01/15/97 
02/07/97 
02/26/97 
02/18/97 
02/26/97 
02/19/97 
02/19/97 
02/1 3«7 


Product(s) 


Furadan. 

Electrical  Wiring  Harnesses. 
Jeans,  Jackets,  Shirts,  Shorts. 
Crayons  and  Markers. 
Plastk;  Parts. 

Textile  Products  for  Home. 
Sleeve  Heads.  ShoukJer  Pads. 
Sleeve  Heads.  ShoukJer  Pads. 
Ladies'  Bath  Robes  &  Beach  Cover- 
ups. 
Low/Medium  Voltage  Transformers. 
Alternators.  Generators  &  Starters. 
Surgical  Gloves. 
Motorized  Seat  Tracks. 
Fabric. 

Custom  Printing  of  Credit  Cards. 
Sew  Bkjuses. 
Sportswear  Contractor. 
Infant's  Wear. 

Automotive  Bodyside  MoWing. 
Pnnting  Equipment. 
Distnbute  &  Repair  Electronics. 
Novelty  Refrigerator  Magnets. 
Inks. 

Polyester  Yam. 
Fatty  Acids. 


(FR  Doc.  97-8028  Filed  3-28-97;  8:45  am] 

aUJMQ  COOC  4S1O-30-M 

•(NAFTA-001443] 

Allied  Signal  Inc.,  Truck  Brake 
Systems  Co.,  Charlotte,  North 
Carolina,  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA- 
Transitionai  Adjustment  Assistance 

Pursaant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182} 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2.  Tide  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  use  2331),  the  Department  of  Labor 
herein  presents  the  results  of  an 
investigation  regarding  certification  of 
eligibility  to  apply  for  NAFTA-TAA. 

In  order  to  make  an  affirmative 
determination  and  issue  a  certification 
of  eligibility  to  apoly  for  NAFTA-TAA, 
the  group  eligibility  requirements  in 
either  paragraph  (a)(1)(A)  or  (a)(1)(B)  of 
Section  250  of  the  Trade  Act  must  be 
met.  It  is  determined  in  this  case  that 
ihe  requirements  of  (a)(1)(B)  of  Section 
250  have  been  met — a  shift  in 
production  from  the  woriters'  firm  to 
Mexico  or  Canada  of  articles  like  or 
direcdy  competitive- with  those 
produced  by  the  subject  firm. 

The  investigation  was  initiated  on 
January  21,  1997  in  response  to  a 
petition  filed  by  International  Union  of 


United  Automobile,  Aerospace  and 
Agricultural  Implement  Workers  of 
America  (UAW).  Local  2081,  on  behalf 
of  workers  at  Allied  Signal  Inc.,  Truck 
Brake  Systems  Company,  Charlotte, 
North  Carolina.  Workers  are  engaged  in 
the  production  of  truck  brake  products. 
Investigation  findings  revealed  that  a 
shift  in  production  of  truck  brake 
products  to  Acima,  Mexico  has  occurred 
and  is  continuing. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation,  I  conclude 
that  there  was  a  shift  in  production  from 
the  workers'  firm  to  Mexico  of  articles 
that  are  like  or  directly  competitive-with 
those  produced  by  the  subject  firm.  In 
accordance  with  the  provisions  of  the 
Trade  Act,  I  make  the  following 
certification: 

All  workers  at  Allied  Signal.  Truck  Brake 
System*  Company.  Charlotte.  North  Carolina 
who  became  totally  or  partially  separated 
from  employment  oa  or  after  January  21. 
1996  are  eligible  to  apply  for  NAFTA-TAA 
imder  Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC,  this  28th  day  of 
February.  1997. 

RihmU  T.  Kile. 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  97-6027  Filed  3-28-97;  8:45  am) 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  10^182).  hereinafter  called 
(NAFTA-TAA).  have  been  filed  with 
State  Governors  under  section  250(b)(1) 
of  Subchapter  D,  Chapter  2,  Tide  U,  of 
the  Trade  Act  of  1974.  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Program  Manager  of  the 
Office  of  Trade  Adjustment  Assistance 
(OTAA),  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
of  after  December  8,  1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
iof  increased  imports  bora  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 


subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Program  Manager  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington.  DC  provided  such  request 
is  filed  in  writing  with  the  Program 
Manager  of  OTAA  not  later  than  April 
10,  1007. 


Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Program  Manager  of  OTAA  at  the 
address  shown  below  not  later  than 
April  10. 1997. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  OTAA,  ETA, 


DOL,  Room  C-4318,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  18th  day  of 
March,  1997. 

RiMMUKile. 

Program  Manager,  Policy  &■  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

^pendix 


Subject  firm 

Location 

Datere- 
eeivecfat'* 
Governor's 
offk% 

Petitk)n 
number 

Articles  produced 

Anchor  Glass  Container 

Rodtri  Company  

Schwerman  Trucking  

Houston,  TX  

Alberta,  VA 

El  Paso  TX       .... 

3/03/97 
2/26/97 
3/03/97 
3/03/97 
3A)3«7 
2/27/97 
3«)4«7 
3/04/97 
2/13/97 
3«)6«7 
3A)6«7 
3A)6«7 
3/06/97 
2J26/97 
2/28«7 
2/11/97 
3/11/97 
3/10/97 
3/^0/97 
3/05/97 
3/1 0«7 
3A)7/97 
3/11/97 

NAFTA-1,536 
NAFTA-1,537 
NAFTA-1,IS3a 
NAFTA-1,539 
f4AFTA-1,540 
N/VFT/V-1,541 
NAFTA-1,542 
NAFTA-1.543 
NAFTA-1,544 
NAFTA-1,545 
r^AFrA-1,546 
NAFTA-1,547 
NAFTA-1,548 
NAFTA-1,549 
NAFTA-1,550 
NAFTA-1,551 
NAFTA-1.552 
NAFTA-1.553 
NAFTA-1.554 
NAFTA-1„Vrt 
NAFTA-1,556 
NAFTA-1,557 
NAFTA-1.558 

glass  container. 
Children's  sportswear. 
Truck  driving  service. 
Refrigerator  magnets. 

Moresource  macnetk;  Collectit)les  

Beacon  Shoe  

Fredericktown,  MO 

Jonestxjrg.  MO 

Dixonville.  OR 

Roseburg  Forest  Products 

Ver>eef 

Fresenius 

Ogden,  UT 

Conne«sville.  PA  

Glenville  WV 

Medical  suppltes. 

Glass  containers. 

Car  seat  pads,  carry  pads. 

Metal  cans  and  lids. 

Sweaters. 

Textiles,  finishing  fabric. 

Corrugated  boxes. 

Wire 

Anchor  Glass  Containers 

Spenco  Manufacturing  

Owens-Illinois  Closure  

Erie.  PA  

Ufflontown,  PA  . 

Hk*ory,  NC  

Erie,  PA  

Bucyrus,  OH  

Louis  GaUet  „ 

Unifour  Finisher 

Inland  Paperboard  and  Packaging  

International  Wire „ 

Allied  Signal  _ 

Micom  Communication . ^ 

LaDonna  Sportswear  

/Associated  Milk  Producers 

Greenville,  OH 

Simi  Valley,  CA  

Warren.  AR 

Corpus  Christi,  TX _ 

New  Berlin,  Wl  

Fayetteville,  NC 

Air  filter. 

Data  communicatkxi  devices. 

Shirts,  slacks,  and  shorts. 

MiHc 

Deluxe  Corp  

Atlantic  Power  Systems  

Check  printing. 

Siebe  _ „ _ 

Lexington  Fabrics 

Flexible  Corporation  _ 

Brownsville,  TX 

Hamilton,  /\L „ 

Delaware,  OH 

Temperature  pressure  controls. 
Apparel,  t-shirt. 
Bus,  transit. 

IFR  Doc.  97-8030  Filed  3-28-97;  8:45aml 
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[NAFTA-01412,  NAFTA-01412A,  NAFTA- 
01412B,  and  NAFTA-1412C] 

Montana  Power  Company  (Butte, 
Missoula,  and  Great  Falls,  Montana); 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  250(a), 
Subchapter  D,  Chapter  2,  Title  H,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance  on  February  7,  1997, 
applicable  to  ell  workers  of  Montana 
Power  Company  located  in  Butte, 
Montana.  The  notice  was  published  in 
the  Federal  Register  on  March  12, 1997 
(62  FR  11473). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
have  occurred  at  the  subject  firm's 
Missoida.  Great  Falls  and  Havre 


locations  in  Montana.  The  workers  at 
these  locations  are  engaged  in 
employment  related  to  the.production  of 
electrical  power. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Montana  Power  Company  who  were 
affected  by  increased  imports  from 
Mexico  or  Canada.  Accordingly,  the 
Department  is  amending  the  worker 
certification  to  include  the  workers  of 
Montana  Power  Company  located  in 
Missoula,  Great  Falls  and  Havre, 
Montana. 

The  amended  notice  applicable  to 
NAFTA — 01412  is  hereby  issued  as 
follows: 

All  wodcers  of  Montana  Power  Company, 
Butte,  Montana  (NAFTA-01412),  Missoula, 
Montana  (NAFTA-1412A),  Great  Falls, 
Montana  (NAFTA-01412B)  and  Havre, 
Montana  (N AFT A-1 4 1 2C) ,  who  became 
totally  orpntially  separated  from 
employment  on  or  after  Decemljer  27, 1995 
are  eligible  to  apply  for  NAFTA-TAA  uiuler 
Section  250  of  the  Trade  Act  of  1974. 


Signed  at  Washington,  DC,  this  14th  day 
of  March  1997. 
RosmU  T.Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-8033  Filed  3-28-97;  8:45  am) 
BLUNO  CODE  4S10-3IMi 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-    )035] 

NASA  Advisory  Council,  Life  and 
MIcrogravity  Sciences  an6 
Applications  Advisory  Committee, 
NASA-NIH  Advisory  Subcommittee  on 
Behavioral  and -Biomedical  Researctt; 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Cotmcil,  Life  and  MIcrogravity 
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Sciences  and  Applications  Advisory 

Committee.  NASA-NIH  Advisory 

Subcommittee  on  Behavioral  and 

Biomedical  Research. 

DATES:  April  17,  1997.  8:30  a.m.  to  5:30 

p.m.;  and  April  18.  1997,  8  a.m.  to  12:30 

p.m. 

ADDRESSES:  NASA  Headquarters,  Room 
7H46.  300  E  Street  SW,  Washington,  DC 
20546. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Diana  P.  Hoyt,  Code  UP,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-1893. 
SUPPI.a»fTARY  MFORMATKM:  The 
meeting  will  be  closed  to  the  public  on 
Thursday,  April  17,  1997,  from  5  p.m. 
to  5:30  p.m.  in  accordance  with  5  U.S.C. 
522b  (c)(6),  to  allow  for  discussion  on 
qualifications  of  individuals  being 
considered  for  membership  to  the 
Committee.  The  remainder  of  the 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Review  of  the  Office  of  Life  and 

MicTogravity  Sciences  and 

Applications  Status 
—Status  of  NASA-NIH  Activities 
— NSBR  Institute  and  Center  for  Fluid/ 

Combustion  Research  Status 
— Research  Accommodation  (Ground/ 

Space) 
— Planning  Nutrition  for  Metabolism 

and  Pharmacology  Research 
— Radiation  Biology 
— Commercial  Programs 
— NASA-Mir  Research 
— Global  Health  Strategic  Planning 
— Astro  and  Space  Biology  Planning 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  March  24.  1997. 
UsIm  M.  Nolan, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

IFR  Dtx:.  97-8095  Filed  3-2&-97;  8:45  am) 
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NATKMAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agenqf  information  collection 
activities:  Submission  for  0MB  review; 
Comment  Request 

AOENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 


for  approval  the  information  collections 
described  in  this  notice,  which  are  used 
in  the  National  Historical  Publications 
and  Records  Commission  grant  program. 
The  public  is  invited  to  comment  on  the 
proposed  information  collections 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  April  30, 1997  to  be  assured 
of  consiiibration. 

ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  Ms.  Maya  Bernstein,  Desk 
Officer  for  NARA,  Washington,  DC 
20503. 

FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730.  or 
fax  number  301-713-6913. 
SUFPLaiEMTARY  tNFORMATKM:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  these  information 
collections  on  )anuary  24.  1997  (62  FR 
3718).  No  comments  were  received. 
NARA  has  submitted  the  described 
information  collections  to  OMB  for 
approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whether  the  proposed  collection 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  pro{)osed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collections: 

Title:  NHPRC  Budget  Form  and 
Instructions. 

OMB  number  3095-0004. 
Agency  form  number  NA  Form 
17001. 
Type  of  review:  Regular. 
Affected  public:  Nonprofit 
organizations  and  institutions,  state  and 
local  government  agencies.  Federally 
acknowledged  or  state-recognized 
Native  American  tribes  or  groups,  and 
individuals  who  apply  for  NHPRC 


grants  for  support  of  historical 
documentary  editions,  archival 
preservation  and  planning  projects,  and 
other  records  projects. 

Estimated  number  of  respondents: 
174. 

Estimated  time  per  response:  3  hours. 

Frequency  of  response:  On  occasion 
(when  respondent  wishes  to  apply  for 
NHPRC  grant).  Respondents  generally 
submit  no  more  than  1  applications  per 
year. 

Estimated  total  annual  burden  hours: 
552. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1206.58.  The 
collection  is  prepared  by  prospective 
grantees.  The  budget  form  is  used  by  the 
NHPRC  staff,  reviewers,  the 
Commission  to  determine  whether 
proposed  project  is  methodologically 
sound  and  suitable  for  support  and  as  a 
basis  for  determining  the  amount  of 
support  to  be  provided. 

Dated:  March  26.  1997. 

L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 
Information  Services. 

(FR  Doc.  97-8107  Filed  3-28-97;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Biological 
Sciences;  Notice  of  Meeting  in 
Accordance  With  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463.  as 
amended),  the  National  Science 
Foundation  Announces  the  Following 
Meeting 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (1754). 

Date  and  Time:  April  14-16.  1997,  8:00 
a.in.-5:00  p.m. 

Place:  NSF  at  4201  Wilson  Blvd.. 
Arlington,  Virgioia  22230,  Rm.  310. 

Type  of  Meeting:  Closed. 

Contact  Person:  Karl  A.  Koehler,  Program 
Director,  Barry  R.  Masters,  Program  Director, 
Biological  Instrumentation  and  Instrument 
Development,  National  Science  Foundation, 
4201  Wilson  Boulevard.  Arlington,  VA 
22230.  Telephone:  (703)  30&-1472. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
for  acquisition  of  Biological  Instrumentation 
and  Instrument  Development  for  the  Major 
Research  Instrument  (MRI)  program  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals. 


These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  March  24, 1997. 
Linda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

[FR  Doc.  97-7969  Filed  3-28-97;  8:45  am] 
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Office  of  Polar  Programs,  Arctic  Social 
Science  Program;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Polar  Programs  (1209). 

Dote  and  Time:  April  18, 1997;  8:00  a.m. 
to  5:00  p.m. 

Place:  Room  730,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Carol  Seyfrit,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1029. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Arctic 
Social  Science  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individual  associated  with  the 
proposals.  These  matters  are  exempt  imder  5 
U.S.C.  5S2b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  March  24. 1997. 
Linda  AUen-Benton. 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

(FR  Doc.  97-7968  FUed  3-28-97;  8:45  am] 
MLUNQCOOE  78S6-01-M 


NATIONAL  WOMEN'S  BUSINESS 
COUNCIL 

Sunshine  Act  meeting 

AQENCY:  National  Women's  Business 

Council. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Women's  Business  Ownership  Act. 
Public  Law  lOQ-403  as  amended,  the 
National  Women's  Business  Council 
(NWBC)  announces  a  forthcoming 
Council  meeting  and  joint  meeting  of 
the  NWBC  and  Interagency  Committee 


on  Women's  Business  Enterprise.  These 
meetings  will  cover  action  Items  to  be 
taken  by  the  National  Women's 
Business  Coimcil  in  Fiscal  Year  1997 
including  but  not  limited  to  increasing 
procurement  opportunities  and  access 
to  capital  for  women  business  owners. 
DATES:  April  8, 1997,  from  10:00  am  to 
5:00  pm. 

ADDRESSES:  U.S.  Department  of 
Treasury.  Secretary's  Conference  Room. 
Room  #3327,  Washington.  DC  20515. 
STATUS:  Open  to  the  public. 
CONTACT:  For  further  informatioa 
contact  Amy  Millman,  Executive 
Director,  or  Gilda  Presley, 
Administrative  Officer.  National 
Women's  Business  Council.  409  Third 
Street.  SW..  Suite  5850.  Washington.  DC 
20024,  (202)  205-3850. 
Gilda  Preslejr, 

Administrative  Officer,  National  Women's 
Business  Council. 

[FR  Doc.  97-8199  Filed  3-27-97;  2:17  pm] 
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NUCLEAR  REGULATORY 
COMMISSION 

PA  97-001] 

Darryl  D.  McNeil;  Order  Prohibiting 
lnvolven>ent  in  NRC-Licensed 
Activities  (Effective  Immediately) 


Darryl  D.  McNeil  was  employed  by 
SBI  as  a  Security  Lieutenant  at  Florida 
Power  Corporation's  (FPC)  Crystal  River 
site.  SBI  is  a  contractor  to  FPC  and 
provides  security  services  for  the  site. 
FPC  holds  License  No.  DPR-72  for 
Crystal  River  Unit  3,  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  Part 
50  on  January  28,  1977.  The  license 
authorizes  FPC  to  operate  Crystal  River 
Unit  3  in  accordance  with  the 
conditions  specified  therein. 

n 

10  CFR  73.55(d)  requires,  in  part,  that 
nuclear  power  plant  licensees  control 
all  points  of  personnel  access  into  a 
protected  area.  10  CFR  73.55(d)(5) 
requires  that  a  numbered  picture  badge 
identification  system  be  used  for  all 
individuals  who  are  authorized  access 
to  protected  areas  without  escort.  The 
objective  of  the  regulation  is  to  provide 
high  assurance  that  only  individuals 
who  require  access  and  have  been  found 
to  be  trustworthy  and  reliable  and  do 
not  constitute  an  unreasonable  risk  to 
the  health  and  safety  of  the  public  are 
allowed  to  enter  the  protected  area.  The 
Crystal  River  Unit  3  Operating  License 


Section  2.D,  Physical  Security,  requires 
FPC  to  maintain  in  effect  all  provisions 
of  the  Commission-approved  Physical 
Security  Plan.  FPC's  Physical  Security 
Plan,  Revision  6-9,  Section  5.4.3  states: 
"When  badges/key  cards  are  allowed  to 
leave  the  Protected  Area,  they  will  be 
under  the  observation  and  control  of 
Security  Force  personnel.  •  •  •  Lost 
and  missing  badges/key  cards  are 
immediately  removed  from  the  Security 
Computer  as  soon  as  Security 
Supervision  is  made  aware  of  the  loss. 
Prior  to  removal  from  the  Security 
Computer,  an  investigation  is  conducted 
to  determine  any  unauthorized  use." 

On  February  9, 1996,  a  Quality 
Assurance  employee  at  Crystal  River 
Unit  3  left  the  site  while  wearing  his 
security  badge.  Ehiring  the  period  of 
March  6, 1996,  throu^  December  13. 

1996.  the  Nuclear  Regulatory 
Conmiission  (NRC)  Office  of 
Investigations  (OI)  conducted  an 
investigation  of  the  circumstances 
surrounding  the  loss  of  control  of  the 
security  badge  at  the  Crystal  River  site. 
From  its  investigation,  the  NRC 
concludes  that  contract  security 
employees  intentionally  and 
deliberately  conspired  to  cover  up  the 
loss  of  the  security  badge.  Specifically, 
the  evidence  revealed  that,  prior  to  the 
return  of  the  employee  to  the  site,  two 
security  officers  became  aware  that  this 
event  had  occurred,  and  notified  their 
supervisor,  Darryl  D.  McNeil,  of  the 
event.  Although  Mr.  McNeil  admitted  to 
the  01  investigator  that  he  was  aware  of 
the  requirements  to  deactivate  a  missing 
badge  in  the  security  access  computer, 
and  to  initiate  an  investigation  upon 
being  informed  of  the  mistake,  he  did 
not  comply  with  these  requirements. 
Instead,  he  permitted  the  security 
officers:  (1)  to  retrieve  the  individual's 
badge  when  he  returned  to  the  site  later 
that  day;  (2)  to  card  the  badge  out  as  if 

it  had  been  processed  properly  upon  the 
individual's  exit  from  the  plant;  and  (3) 
to  return  the  badge  to  the  badge  rack. 

On  January  16, 1997.  the  NRC  sent  a 
certffied  letter  to  Mr.  McNeil  advising 
him  that  his  actions  appeared  to  have 
violated  10  CFR  50.5,  Deliberate 
Misconduct,  an^  offering  him  the 
opportunity  to  attend  a  predecisional 
enforcement  conference.  By  letter  dated 
February  10, 1997,  Ktr.  McNeil  provided 
a  written  response  to  the  January  16, 

1997,  letter  in  lieu  of  participation  in  an 
enforcement  conference.  Mr.  McNeil's 
letter  indicated  that  he  was  aware  an 
employee  had  left  the  facility  with  his 
badge  and  that  he  had  been  informed 
that  the  security  officer  planned  to 
retrieve  the  badge  and  return  it  to  the 
badge  rack.  Mr.  McNeil  stated  that  in  his 
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judgement,  these  actions  posed  no 
security  risk*  to  the  plant. 

m 

Based  on  the  above,  it  appears  that 
Mr.  McNeil  engaged  in  deliberate 
misconduct  in  that,  although  he  was 
aware  of  badge  security  requirements, 
he  dehberately  allowed  security  officers 
to  improperly  retrieve,  card  out,  and 
return  a  badge  which  had  been  taken 
off-site  to  the  badge  rack,  and 
deliberately  £ailed  to  remove  the 
employee's  badge  from  the  security 
access  computer  or  initiate  an 
investigation  of  the  incident.  These 
actions  were  not  authorized  by  plant 
procedures.  Mr.  McNeil's  deUberate 
misconduct  caused  the  Licensee  to  be  in 
violation  of  Section  5.4.3  of  its  Physical 
Security  Plan  and  is,  therefore,  a 
violation  of  10  CFR  50.5(a)(1).  The  NRC 
must  be  able  to  rely  on  licensees, 
contractors  and  their  employees  to  fully 
comply  with  NRC  requirements.  This  is 
essential  with  respect  to  access 
authorization  programs  at  nuclear 
power  plants  because  the  NRC  relies  on 
members  of  a  nuclear  Cacihty's  security 
force  to  ensure  that  all  individuals  who 
are  allowed  to  access  the  facility  meet 
high  standards  of  trustworthiness  and 
reliability.  Mr.  McNeil's  deliberate 
misconduct  raises  serious  doubt  as  to 
whether  he  can  be  relied  upon  to 
comply  with  NRC  requirements. 

ConsequenUy,  I  lack  the  requisite 
reasonable  assurance  that  Ucensed 
activities  can  be  conducted  in 
compliance  with  Commission 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Mr.  McNeil  were  permitted  at  this  time 
to  be  involved  in  NRC-licensed 
activities.  Therefore,  public  health  and 
safety  and  the  public  interest  require 
that  Mr.  McNeil  be  prohibited  from  any 
involvemoit  in  NRC-licensed  activities 
for  a  period  of  one  year  from  the  date 
of  this  Order  and,  if  he  is  currently 
involved  with  another  licensee  in  NRC- 
licensed  activities,  he  must  immediately 
cease  such  activities,  and  inform  the 
NRC  of  the  name,  addre^  and  telephone 
number  of  the  employer,  and  provide  a 
copy  of  this  Order  to  the  employer. 
Additionally,  Mr.  McNeil  is  required  to 
notify  the  NRC  of  his  first  employment 
in  NRC-licensed  activities  for  one  year 
following  the  prohibition  p>eriod. 
Furthermore,  pursuant  to  10  CFR  2.202, 
I  find  that  the  significance  of  Mr. 
McNeil's  conduct  described  above  is 
such  that  the  public  health,  safiety  and 
interest  require  that  this  Order  be 
immediately  effective. 


IV 

Accordingly,  pursuant  to  sections 
103.  161b,  161i,  161o,  182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202,  10  CFR 
50.5  and  10  CFR  150.20,  it  is  hereby 
ordered,  effective  immediately,  that: 

A.  Mr.  Darryl  D.  McNeil  is  prohibited  for 
one  year  firom  the  date  of  this  Order  from 
engaging  in  or  exercising  control  over 
individuals  engaged  in  NRC-licensed 
activities.  If  Mr.  McNeil  is  currently  involved 
in  NRC  licensed  activities,  he  must 
inunediately  cease  such  activities,  inform  the 
NRC  of  the  name,  address  and  telephone 
number  of  the  employer,  and  provide  a  copy 
of  this  Order  to  the  employer.  NRC-licensed 
activities  are  those  activities  that  are 
conducted  pursuant  to  a  specific  or  general 
license  issued  by  the  NRC.  including,  but  not 
limited  to,  those  activities  of  Agreement  State 
licensees  conducted  pursuant  to  the 
authority  granted  by  10  CFR  150.20. 

B.  For  a  period  of  one  year  following  the 
period  of  prohibition  set  forth  in  Paragraph 
IV.A.  above,  Mr.  Darryl  D.  McNeil  shall, 
within  20  days  of  his  acceptance  of  his  first 
employment  offer  involving  NRC-licensed 
activities  as  defined  in  Paragraph  IV.A  above, 
provide  notice  to  the  Director,  Office  of 
Enforcement,  U.  S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  of  the 
name,  address,  and  telephone  number  of  the 
employer  or  the  entity  where  he  is,  or  will 
be,  involved  in  NRC-licensed  activities.  The 
notice  shall  include  a  statement  of  his 
commitment  to  compliance  with  regulatory 
requirements  and  the  basis  why  the 
Commission  should  have  confidence  that  he 
will  now  comply  with  applicable  NRC 
requirements. 

The  Director,  Office  of  Enforcement, 
may  relax  or  rescind,  in  writing,  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  McNeil  of  good 
cause. 


In  accordance  with  10  CFR  2.202,  Mr. 
McNeil  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fiact  and  law  on  which  Mr.  McNeil  or 


other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  and  to  the  Regional 
Administrator,  NRC  Region  D,  101 
Marietta  Street,  NW,  Suite  2900, 
Atianta,  Georgia  30323  and  to  Mr. 
McNeil  if  the  answer  or  hearing  request 
is  by  a  person  other  than  Mr.  McNeil.  If 
a  person  other  than  Mr.  McNeil  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr. 
McNeil  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  Mr. 
McNeil,  or  any  other  person  adversely 
affected  by  this  Order,  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  groimd  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfoimded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  rv  above  shall  be  final  20  days 
fiDm  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

For  the  Nuclear  Regulatory  Commission. 


Dated  at  Rockville,  Maryland,  this  24th  day 
of  March  1997. 
Edward  L.  Jordan, 

Deputy  Executive  Director  for  Regulatory 
Effectiveness,  Program  Oversight, 
Investigations  and  Enforcement. 
(FR  Doc.  97-8053  Filed  3-28-97:  8:45  am) 
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Privacy  Act  of  1974,  as  Amwided: 
Establishment  of  a  New  System  of 
Records 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Estabhshment  of  a  new  system 

of  records. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
establish  a  new  Privacy  Act  System  of 
Records,  NRG-42,  "Skills  Assessment 
and  Employee  Profile  Records — NRC." 
EFFECTIVE  DATE:  The  new  system  of 
records  will  become  effective  without 
further  notice  on  May  12, 1997,  imless 
comments  received  on  or  before  that 
date  cause  a  contrary  decision.  If 
changes  are  made  based  on  NRC's 
review  of  comments  received,  NRC  will 
publish  a  new  final  notice. 
ADDRESSES:  Send  comments  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch.  Hand 
deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  Federal  workdays. 
Copies  of  comments  may  be  ejcamined, 
or  copied  for  a  fee,  at  the  NRC  Public 
Document  Room  at  2120  L  Street,  NW., 
Lower  Level,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jona 
L.  Souder,  Freedom  of  Information/ 
Local  Public  Document  Room  Branch, 
Office  of  Information  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone:  301-415-7170. 
SUPPLEMENTARY  INFORMATION:  NRC  is 
establishing  a  new  System  of  Records, 
NRC-42,  "Skills  Assessment  and 
Employee  Profile  Records— NRC,"  for 
the  primary  purpose  of  enabling  the 
Chief  Information  Officer  (CIO)  to  carry 
out  the  duties  and  responsibilities 
contained  in  section  5125(c)(3)  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1996  which  requires  the  CIO 
to,  among  other  things,  assess  the 
requirements  established  for  agency 
personnel  regarding  knowledge  and 
skill  in  information  resources 
management;  assess  the  extent  to  which 
certain  positions  and  personnel  meet 
the  requirements;  and  develop  strategies 
and  plans  for  hiring,  training,  and 


professional  development  in  order  to 
rectify  any  deficiency  in  meeting  the 
requirements. 

'The  CIO  may  also  use  the  new  system 
of  records  to  prepare  skills  profiles  of 
employees  reporting  to  the  CIO,  to 
assess  the  skills  of  tihe  CIO  staff  in  light 
of  the  functions  performed  by  the  CIO 
organization,  to  develop  individual  and 
organizational  training  and  recruitment 
plans,  and  to  assign  personnel. 

Other  offices  may  maintain  similar 
.kinds  ofxecords  relative  to  their  specific 
duties,  functions,  and  responsibilities. 

A  report  on  the  proposed  new  system 
of  records  is  being  sent  to  the  Office  of 
Management  and  Budget  (OMB),  the 
Committee  on  Governmental  Affairs  of 
the  U.S.  Senate,  and  the  Committee  on 
Government  Reform  and  Oversight  of 
the  U.S.  House  of  Representatives  as 
required  by  thePrivacy  Act  and  OMB 
Circular  No.  A-130,  "Federal  Agency 
Responsilrilities  for  Maintaining 
Records  About  Individuals." 

Accordingly,  the  NRC  proposes  to  add 
NRC-42  to  read  as  follows: 

NRC~42 

SYSTEM  NAME: 

Skills  Assessment  and  Employee 
Profile  Records— NRC. 

SYSTEM  LOCATION: 

Primary  system — Chief  Information 
Officer,  NRC,  11545  Rockville  Pike, 
Rockville,  Maryland. 

Ehiplicate  systems — -Duplicate  systems 
may  exist,  in  whole  or  in  part,  at  the 
NRC's  Headquarters,  regional,  and  other 
offices  listed  in  Addendum  I,  Parts  1 
and  2.  This  system  of  records  may 
contain  some  of  the  information 
contained  in  other  systems  of  records. 
These  other  systems  may  include,  but 
are  not  limited  to: 

NRC-1 1 ,  General  Personnel  Records 
(Official  Personnel  Folder  and  Related 
Records)— NRC; 

NRC-1 3,  Incentive  Awards  Files — 
NRC; 

NRC-19,  Official  Personnel  Training 
Records  Files— NRC; 

NRC-22,  Personnel  Performance 
Appraisals — NRC;  and 

NRC-27,  Recruitings  Examining,  and 
Placement  Records — NRC. 

CATEGORES  OF  MOmOUALS  COVERB)  BY  THE 
SYSTEM: 

Current,  prospective,  and  former  NRC 
employees,  experts,  consultants, 
contractors,  and  employees  of  other 
Federal  agencies  and  State,  local,  and 
foreign  governments  and  private 
entities. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Specific  information  maintained  on 
individuals  includes  individual  skills 


assessments  that  identify  the  knowledge 
and  skills  possessed  by  the  individual 
and  the  level  of  skills  possessed,  and 
may  include  a  skills  profile  containing, 
but  not  limited  to,  their  name;  date  of 
birth;  social  securify  number;  service 
computation  date;  series  and  grade; 
address  and  phone  number;  education; 
training;  work  and  skills  experience; 
special  qualifications;  licenses  and 
certificates  held;  honors  and  awards; 
career  interests,  goals  and  objectives; 
and  availabilify  for  travel  or  geographic 
relocation.  Inc^vidual  training  plans, 
when  developed,  may  also  be 
maintained  in  this  system. 

AUTHOnrrv  ran  mamtenance  of  the  system: 

Pub.  L.  104-106,  National  Defense 
Authorization  Act.for  Fiscal  Year  1996, 
sec.  5125,  Agency  Chief  Information 
Officer,  February  10, 1996;  5  U.S.C. 
3396  (1988);  5  U.S.C.  4103  (1988);  42 
U.S.C.  2201  (1988);  Executive  Order 
9397,  November  22,  1943;  Executive 
Order  11348,  February  20, 1967,  as 
amended  by  Executive  Order  12107, 
December  28, 1978. 

ROUTINE  USES  OF  RECORDS  MAWTAINEO  M  THE 
SYSTEM,  mCLUOING  CATECOWES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  use  of  the  records  Mrill  be 
to  assess  the  knowledge  and  skills 
needed  to  perform  the  functions 
assigned  to  individuals  and  their 
organizations.  It  will  specifically  be 
used  by  the  Chief  Information  Officer 
(QO)  to  carry  out  the  provisions  of 
section  5125(c)(3)  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1996  which  requires  the  CIO  to, 
among  other  things,  assess  the 
requirements  established  for  agency 
personnel  regarding  knowledge  and 
skill  in  information  resources 
management  and  the  adequacy  of  the 
requirements  for  achieving  performance 
goals  established  for  information 
resources  management:  assess  the  extent 
to  which  certain  positions  and 
personnel  meet  the  requirements; 
develop  strategies  and  specific  plans  for 
hiring,  training,  and  professional 
development  to  rectify  deficiencies  in 
meeting  the  requirements;  and  report  to 
the  head  of  the  agency  the  progress 
made  in  improving  information 
resources  management. 

Information  in  the  system  may  be 
used  by  the  QO  to  prepare  skills 
profiles  of  employees  reportiitg  to  the 
aO,  including  those  in  the  Office  of 
Information  Resources  Management;  to 
assess  the  skills  of  the  CIO  staff  in  light 
of  the  functions  performed  by  the  QO 
organization;  to  develop  an 
.  organizational  training  plan/program;  to 
prepare  individual.tiaining  plans;  to 


IMI 
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develop  recruitment  plans;  and  to  assign 
personnel.  Other  offices  may  maintain 
similar  kinds  of  records  relative  to  their 
specific  duties,  functions,  and 
responsibilities. 

In  addition  to  the  disclosures 
permitted  under  subsection  (b)  of  the 
Privacy  Act,  which  includes  disclosiire 
to  other  NRC  employees  who  have  a 
need  for  the  information  in  the 
performance  of  their  duties,  NRC  may 
disclose  information  contained  in  this 
system  of  records  without  the  consent  of 
the  subject  individual  if  the  disclosure 
is  compatible  with  the  purpose  for 
which  the  information  was  collected 
under  the  following  routine  uses: 

a.  To  employees  and  contractors  of 
other  Federal,  State,  local,  and  foreign 
agencies  or  to  private  entities  in 
connection  with  joint  projects,  working 
groups,  or  other  cooperative  efforts  in 
which  the  NRC  is  participating. 

b.  To  the  National  Archives  and 
Records  Administration  or  to  the 
General  Services  Administration  for 
records  management  inspections 
conducted  under  44  U.S.C.  2904  and 
2906. 

c.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 

POUCIES  AND  PRACTICES  FOR  STORMQ, 
RETRKVING,  ACCESSING,  RETAVaNG,  AND 

nsposmoN  of  records  m  the  system: 

storage: 

Information  is  maintained  in 
computerized  form  and  in  paper  copy. 
Computerized  form  includes 
information  stored  in  memory,  on  disk, 
and  on  computer  printouts. 

RETRKVABNJTY: 

Information  may  be  retrieved  in  a 
number  of  ways,  including  but  not 
limited  to  the  individual's  name,  social 
security  number,  position  title,  office,  or 
skill  level;  various  skills,  knowledge, 
training,  education,  or  work  experience; 
or  subject  or  key  words  developed  for 
the  system. 

SAFEQUAROS: 

Records  are  maintained  in  buildings 
where  access  is  controlled  by  a  security 
guard  force.  Records  are  maintained  in 
areas  where  access  is  controlled  by 
keycard  and  is  limited  to  NRC  and 
contractor  personnel  and  to  others  who 
need  the  records  to  perform  their  official 
duties.  Access  to  computerized  records 
requires  use  of  proper  password  and 
user  identification  codes. 


RETBmON  AND  DISPOSAL: 

System  input  records  are  destroyed 
after  the  information  is  converted  to 
electronic  medium  and  verified  in 


accordance  with  General  Records 
Schedules  20-2.  a  and  b.  System  data 
maintained  electronically  are  currently 
unscheduled  and  must  be  retained  until 
a  records  disposition  schedule  for  this 
information  is  approved  by  the  National 
Archives  and  Records  Administration. 
Hard  copy  records  documenting  skills 
requirements,  assessments,  strategies, 
and  plans  for  meeting  the  requirements 
are  currently  unscheduled  and  must  be 
retained  until  a  records  disposition 
schedule  for  this  information  is 
approved  by  the  National  Archives  and 
Records  Administration. 

SYSTBW  MANAOER(S)  AND  A00RES8: 

Assistant  to  the  Chief  Information 
Officer,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  E)C  2055S- 
0001. 

NOTIFICATKM  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Chief,  Freedom  of 
Information/Local  Public  Document 
Room  Branch,  Office  of  Information 
Resources  Management,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001  and  comply  with  NRC's 
Privacy  Act  regulations  regarding 
verification  of  identity  contained  in 
NRC's  Privacy  Act  regulations,  10  CFR 
part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  Procedure"  and 
comply  with  NRC's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  record  access  procedures 
contained  in  NRC's  Privacy  Act 
regulations,  10  CFR  part  9. 

CONTESTMG  RECORD  PROCEDURE: 

Same  as  "Notification  Procedure"  and 
comply  with  NRC's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  contesting  record 
procedures  contained  in  NRC's  Privacy 
Act  regulations.  10  CFR  part  9. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  fiom  a  number  of  sources, 
including  but  not  limited  to  the 
individual  to  whom  it  pertains, 
information  derived  from  that  supplied 
by  the  individual,  other  systems  of 
records,  supervisors  and  other  NRC 
officials;  contractors,  and  other  agencies 
or  entities. 

Dated  at  Rockville.  N4D.  this  25th  day  of 
March,  1997. 


For  the  Nuclear  Regiilatory  Commission. 
Anthony  J.  Galante, 
Chief  Information  Officer. 
|FR  Doc.  97-8052  Filed  3-28-97;  8:45  am] 

BIUJNG  COOE  TSaO-OI-P 


PRESIDENTS  COMMISSION  ON 
CRITICAL  INFRASTRUCTURE 
PROTECTION 

Public  Meeting  ' 

ACTKM:  Atlanta  PCCIP  public  meeting. 

TIME  AND  DATE:  9:00  a.m.-12:00  p.m., 

Friday.  April  18, 1997. 

PLACE:  Inforum,  250  William  Street, 

Atlanta,  CA  30303. 

MATTERS  TO  BE  CONSIDERED:  Advice  or 

comments  of  any  concerned  citizen, 

group  or  activity  on  assuring  America's 

critical  infrastructures. 

Note:  A  sign-language  interpreter  will  be 
available  for  the  hearing- unpaired. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Nelson  McCouch,  Public  A&irs 

Director.  (703)  696-9395, 

nelson.mccouch9pccip.gov. 

fim  Knitz, 

Executive  Secretariat,  President's 

Commission  on  Critical  Infrastructure 

Protection. 

(FR  Doc.  97-8057  Filed  3-28-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22S81;  812-10474] 

The  Advisors'  inner  Circle  Fund; 
Notice  Of  Application 

March  25. 1997. 

AQENCY:  Securities  and  Exchange 
Commission  (the  "SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("the  Act"). 

APPLICANT:  The  Advisors'  Inner  Circle 
Fund  (the  "Fund"),  on  behalf  of  each 
series  thereof,  including  any  series 
created  after  the  date  of  the  application 
(a  "Portfolio"  and  together,  the 
"Portfolios  "). 

RELEVANT  ACT  SECTIONS:  Exemptions 
requestsd  under  sections  6(c)  and  17(b) 
from  section  17(a)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  to  permit  redemptions  in 
kind  shares  of  the  Portfolios  by 
shareholders  who  are  "affiliated 
persons"  of  the  Portfolios  within  the 
meaning  of  section  2(a)(3)(A)  of  the  Act 
("Affiliated  Shareholders"). 


RUNG  DATES:  The  application  was  filed 
on  December  30, 1996.  Applicant  has 
agreed  to  file  an  additional  amendment 
during  the  notice  period,  the  substance 
of  which  is  incorporated  herein. 
HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  21.  1997  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiu« 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street.  N.W.,  Washington.  D.C.  20549. 
Applicant,  2  Oliver  Street,  Boston,  MA 
02109. 

FOR  FURTHER  INFORMATION  CONTACT 
Joseph  B.  McDonald.  Jr..  Senior 
Counsel,  at  (202)  942-0533.  or  Mary  Key 
Freeh,  Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants  Representations 

1.  The  Fund,  an  open-end 
management  investment  company 
established  as  a  Massachusetts  business 
trust,  currently  offers  twelve  Portfolios. 
The  Fund  currently  consists  of  the 
following  Portfolios:  Clover  Capital 
Equity  Value  Fund.  Clover  Capital  Fixed 
Income  Fund,  and  Clover  Capital  Small 
Cap  Value  Fund,  each  advised  by  Clover 
Capital  Management,  Inc.;  AIG  Money    > 
Market  Fund,  advised  by  AIG 
Management  Capital.  Corp.;  White  Oak 
Growth  Stock  Fund  and  Pin  Oak 
Aggressive  Stock  Fund,  each  advised  by 
Oak  Associates,  Ltd.;  HGK  Fixed  Income 
Fund,  advised  by  HGK  Asset 
Management.  Inc.;  FMC  Select  Fimd, 
advised  by  First  Manhattan  Co.;  CRA 
Realty  Shares  Portfolio,  advised  by  CRA 
Real  Estate  Securities  L.P.;  and  Piimacle 
Extended  Liquidity  Portfolio,  Pinnacle 
Short  Duration  Portfolio,  and  Pinnacle 
Intermediate  Duration  Portfolio,  each 
advised  by  TCB,  L.P. 

2.  Shares  of  a  Portfolio  may  be 
redeemed  at  the  net  asset  value  per 


share  next  determined  after  the  transfer 
agent  receives  a  proper  redemption 
request.  The  Fund's  prospectuses  and 
statements  of  additional  information 
provide  that,  in  limited  circumstances, 
a  Portfolio  may  satisfy  all  or  part  of  a 
redemption  request  by  delivering 
portfolio  securities  to  a  redeeming 
shareholder  if  the  board  of  trustees  of 
the  Fund  (the  "Board")  ^  determines 
that  it  is  appropriate  in  order  to  protect 
the  best  interests  of  the  Portfolio  and  its 
shareholders. 

3.  The  Fund,  on  behalf  of  each 
Portfolio,  has  elected  to  be  governed  by 
the  provisions  of  rule  18f-l  under  the 
Act.  This  election  commits  each 
Portfolio,  during  any  90-day  period  for 
any  one  shareholder,  to  redeem  its 
shares  solely  in  cash  up  to  the  lesser  of 
$250,000  or  1%  of  the  Portfolio's  net 
asset  value  at  the  beginning  of  such 
period.  The  Board,  including  all  of  the 
Independent  Trustees,  has  determined 
that  it  would  be  in  the  best  interests  of 
the  Portfolios  and  their  shareholders  to 
pay  to  each  Affiliated  Shareholder  the 
redemption  price  for  its  shares  inkind  to 
the  extent  permitted  by  the  Fund's  rule 
18f-l  election. 

4.  Securities  distributed  to  Affiliated 
Shareholders  in  connection  with 
redemptions  in-kind  will  be  selected 
and  valued  under  the  same  procedures 
used  for  the  selection  and  valuation  of 
shares  distributed  to  other  shareholders 
(the  "non-affiliated  shareholders")  as 
redemptions  in-kind.  Thus,  all  such 
shares  will  be  valued  in  the  same 
maiuier  as  they  would  be  valued  for 
purposes  of  computing  a  Portfolio's  net 
asset  value,  which  is  the  last  quoted 
sales  price,  or  if  there  is  no  reported 
sale,  at  the  last  quoted  bid  price. 

5.  Securities  to  be  distributed  in-kind 
will  be  distributed  on  a  pro  rata  basis 
after  excluding:  (a)  securities  which,  if 
distributed,  would  be  required  to  be 
registered  under  the  Securities  Act  of 
1933;  (b)  securities  by  entities  in 
countries  that  (i)  restrict  or  prohibit  the 
holding  of  securities  by  non-nationals 
other  than  through  qualified  investment 
vehicles,  such  as  the  Portfolios,  or  (ii) 
permit  transfers  of  ownership  of 
securities  to  be  affected  only  by 
transactions  conducted  on  a  local  stock 
exchange;  and  (c)  certain  portfolio  assets 
(such  as  forward  currency  exchange 
contracts,  futures  and  options  contracts, 
and  repurchase  agreements)  that, 
although  they  may  be  liquid  and 
marketable,  must  be  traded  through  the 
marketplace  or  with  the  counterparty  to 


'  Five  of  the  Fund's  seven  trustees  aie  no 
"interested  persons"  as  defined  in  section  2(aHl9) 
of  the  Act  (the  "Independent  Trustees"). 


the  transaction  in  order  to  effect  a 
change  in  beneficial  ownership. 

6.  Cash  will  be  paid  for  that  portion 
of  a  Portfolio's  assets  represented  by 
cash  equivalents  (such  as  certificates  of 
deposit,  commercial  paper,  and 
repurchase  agreements)  and  other  assets 
that  are  not  readily  distributable 
(including  receivables  and  prepaid 
expenses),  net  of  all  liabilities 
(including  accounts  payable).  A 
Portfolio  also  will  distribute  cash  in  lieu 
of  any  securities  held  in  its  investment 
portfolio  not  amounting  to  round  lots 
(or  which  would  not  amount  to  round 
lots  if  included  in  the  in-kind 
distribution),  fractional  shares,  and 
accrual  on  such  seciuities. 

7.  Applicant  seeks  relief  to  permit 
Affiliated  Shareholders  who  are 
"affiliated  persons"  of  a  Portfolio  only 
within  the  meaning  of  section  2(8)(3)(A) 
of  the  act  (i.e..  by  virtue  of  their 
ownership  of  5%  or  more  of  the  voting 
securities  thereof)  to  redeem  their  shares 
in-kind,  subject  to  the  limitations  of  the 
Fimd's  rule  18f-l  election.  The  relief 
sought  would  not  extend  to 
shareholders  who  are  "affiliated 
persons"  of  a  Portfolio  within  the 
meaning  of  sections  2(a)(3)  (B)-(F)  of  the 
Act. 

Legal  Analjrsis 

1 .  Section  1 7(a)(2)  of  the  Act,  in 
relevant  part,  makes  it  imlawfril  for  an 
affiliated  person  of  a  registered 
investment  company  or  an  affiliated 
person  of  such  a  person,  acting  as 
principal,  to  knowingly  "pun:ha8e" 
frt>m  such  registered  investment 
company  any  security  or  other  property 
(except  securities  of  which  the  seller  is 
the  issuer).  Section  2(a)(3)(A)  of  the  Act 
defines  "affiliated  person"  to  include 
any  person  owning  5%  or  more  of  the 
outstanding  voting  securities  of  such 
other  person. 

2.  Section  17(b)  provides  that  the  SEC 
may,  by  order  upon  application,  grant 
exemptions  from  the  prohibitions  of 
section  1 7(a)  with  respect  to  any 
particular  transaction  if  the  terms  of  the 
proposed  transaction  are  fair  and 
reasonable  and  do  not  involve 
overreaching;  if  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
involved;  and  the  proposed  transaction 
is  consistent  with  the  general  purposes 
of  the  Act. 

3.  Section  6(c)  of  the  Act  provides,  in 
part,  that  the  SEC,  by  order  upon 
application,  may  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction  from  any 
provisions  of  the  Act.  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 


IMI 
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consistent  with  the  protection  of 
investors  and  the  purposes  Cairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

4.  Applicant  submits  that  is  has 
satisfied  the  requirements  of  sections 
6(c)  and  17(b).  Applicant  believes  that 
the  use  of  an  objective,  verifiable 
standard  for  the  selection  and  valuation 
of  any  securities  to  be  distributed  in 
connection  with  a  redemption  in-kind 
will  ensure  that  all  such  redemptions 
will  be  on  terms  that  are  reasonable  and 
fiair  to  the  Portfolios,  their  shareholders 
and  the  Affiliated  Shareholders,  and 
will  not  involve  overreaching  on  the 
part  of  any  person.  Similarly,  the 
proposed  transactions  are  consistent 
with  the  investment  policies  of  the 
Portfolios,  which  expressly  disclose  the 
Portfolios'  ability  to  redeem  shares  in- 
kind.  Finally,  applicant  believes  that  the 
terms  of  the  proposed  transactions  are 
reasonable  and  fair  to  all  piarties  and  are 
consistent  with  the  protection  of 
investors  and  the  provisions,  policies 
and  purposes  of  the  Act. 

Affiliate  Shareholders  who  wish  to 
redeem  shares  in-kind  would  receive 
the  same  in-kind  distribution  of 
portfolio  securities  and  cash  on  the 
same  basis  as  any  other  shareholder 
wishing  to  redeem  shares,  and  would 
not  receive  any  advantage  not  available 
to  any  other  shareholder  requesting  a 
comparable  redemption  if  the  proposed 
in-kind  redemptions  are  permitted. 

Applicant's  ConditioDS 

Applicant  agrees  that  any  order 
granting  the  requested  relief  will  be 
subiect  to  the  following  conditions: 

1.  The  securities  distributed  to  both 
Affiliated  Shareholders  and  non- 
affiliated shareholders  pursuant  to  a 
redemption  in-kind  (the  "In-Kind 
Seciirities")  will  be  limited  to  securities 
that  are  traded  on  a  public  securities 
market  or  for  which  quoted  bid  are 
traded  on  a  public  securities  market  or 
for  which  quoted  bid  and  asked  prices 
are  available. 

2.  The  in-Kind  Seciuities  will  be 
distributed  by  the  Portfolio  on  a  pro  rata 
basis  after  excluding:  (a)  securities 
which,  if  distributed,  would  be  required 
to  be  registered  under  the  Securities  Act 
of  1933;  (b)  securities  issued  by  entities 
in  countries  which  (i)  restrict  or  prohibit 
the  holding  of  securities  by  non- 
nationals  other  than  through  qualified 
investment  vehicles,  such  as  the 
Portfolios,  or  (ii)  permit  transfers  of 
ownership  of  securities  to  be  effected 
only  by  transactions  conducted  on  a 
local  stock  exchange;  and  (c)  certain 
portfolio  assets  (such  as  forward  foreign 
currency  exchange  contracts,  futures 
and  options  contracts  and  repurchase 


agreements)  that,  although  they  may  be 
liquid  and  marketable,  must  be  traded 
through  the  marketplace  or  with  the 
counterparty  to  the  transaction  in  order 
to  effect  a  change  in  beneficial 
ownership.  Cash  will  be  paid  for  that 
portion  of  the  Portfolio's  assets 
represented  by  cash  equivalents  (such  as 
certificates  of  deposit,  commercial 
paper,  and  repurchase  agreements)  and 
other  assets  which  are  not  readily 
distributable  (including  receivables  and 
prepaid  expenses),  net  of  all  liabilities 
(including  accounts  payable).  In 
addition,  the  Portfolio  will  distribute 
cash  in  lieu  of  securities  held  in  its 
portfolio  not  amounting  to  round  lots 
(or  which  would  not  amount  to  round 
lots  if  included  in  the  in-kind 
distribution),  fractional  shares,  and 
accruals  on  such  securities. 

3.  The  Board  of  Trustees  of  the 
Applicant,  including  a  majority  of  the 
Trustees  who  are  not  "interested 
persons"  (as  defined  in  Section  2(a)(19) 
of  the  Act)  of  the  Fund,  will  determine 
no  less  frequently  than  annually:  (a) 
whether  the  In-Kind  Secvirities,  if  any, 
have  been  distributed  in  accordance 
with  condition  1:  and  (b)  whether  the 
distribution  of  any  such  In-Kind 
Securities  is  consistent  with  the  policies 
of  the  relevant  Portfolio  as  refiected  in 
the  prospectus  of  that  Portfolio.  In 
addition,  the  Board  of  Trustees  shall 
make  and  approve  such  changes  as  the 
Board  deems  necessary  in  its  procedures 
for  monitoring  Applicant's  compliance 
with  the  terms  and  conditions  of  this 
application. 

4.  The  Portfolios  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  a  proposed  in-kind  redemption 
occurs,  the  first  two  years  in  an  easily 
accessible  place,  a  written  record  of 
each  such  redemption  setting  forth  the 
identity  of  the  Affiliated  Shareholder,  a 
description  of  each  security  distributed, 
the  terms  of  the  distribution,  and  the 
information  or  materials  upon  which 
the  valuation  was  made. 

For  the  SEC.  by  the  Divisioa  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  97-8073  Filed  3-28-97;  8:45  am) 
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Dreyfus/Laurel  Funds  Trust,  et  al.; 
Notice  of  Application 

March  24.  1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Dreyfus/Laurel  Fimds  Trust 
(the  "Trust")  and  Dreyfus  Growth  and 
Value  Funds,  Inc.  (the  "Company"). 
RELEVANT  ACT  SECTKM:  Order  requested 
pursuant  to  section  17(b)  of  the  Act 
granting  an  exemption  fit>m  section 
17(a)of  the  Act. 

SUMMARY  Of  APPUCATION:  Applicants 
request  an  order  imder  section  17(b) 
granting  an  exemption  from  section 
17(a)  of  the  Act  to  permit  a  series  of  the 
Company  to  acquire  all  of  the  assets  and 
assume  all  of  the  stated  liabilities  of  a 
series  of  the  Trust. 

RUNG  DATES:  The  application  was  filed 
on  January  14,  1997  and  amended  on 
March  19, 1997.  Applicants  have  agreed 
to  file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
included  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  16,  1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  NW.,  Washington,  IX:  20549. 
Applicants,  200  Park  Avenue,  New 
York,  NY  10166. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
McCrea,  Staff  Attorney  (202)  942-0562, 
or  Mercer  E.  Dullard,  Branch  Chief, 
>  (202)  942-0564  (Office  of  Investment 
^3ompany  Regulation,  Division  of 
Investment  Management). 
SUPPLEMENTARY  MFORMATION:  The 
following  is  a  simunary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicanta'  Representations 

1.  The  Company,  a  Maryland 
corporation,  is  registered  under  the  Act 
as  an  open-end  management  investment 
company.  The  Dreyfus  Aggressive 
Growth  Fimd  (the  "Acquiring  Fund")  is 
one  of  ten  series  of  the  Company.  The 
Trust,  a  Massachusetts  business  trust,  is 
registered  under  the  Act  as  an  open-end 


management  investment  company.  The 
Dreyfus  Special  Growth  Fund  (the 
"Acquired  Fund")  is  one  of  three  series 
of  the  Trust.  Dreyfus  acts  as  investment 
adviser  to  both  the  Acquiring  and 
Acquired  Funds.  Dreyfiis  is  a  wholly- 
owned  subsidiary  of  Mellon  Bank, 
which  is  a  wholly-owned  subsidiary  of 
Mellon  Bank  Corporation  ("Mellon"). 

2.  The  Acquiring  Fund  shares  are  sold 
primarily  to  retail  investors  by  the 
distributor  of  the  Fimd,  Premier  Mutual 
Fund  Services,  Inc.  ("Premier"),  and 
through  securities  dealers,  banks  or 
other  financial  institutions  that  have 
entered  into  a  selling  agreement  with 
Premier.  The  Acquiring  Fund  imposes 
no  front-end  or  deferred  sales  charges  or 
distribution  fees.  The  Acquiring  Fund's 
shares  are  sold  subject  to  shareholder 
services  plan  (the  "Shareholder  Services 
Plan"),  whereby  the  Acquiring  Fund 
pays  Premier  for  the  provision  of  certain 
services  to  Acquiring  Fimd  shareholders 
a  fee  at  the  annual  rate  of  0.25  or  1% 

of  the  value  of  the  Acquiring  Fund's 
average  daily  net  assets.^  Shares  of  the 
Acquiring  Fund  acquired  by  purchase  or 
exchange  after  February  28, 1997  and 
redeemed  or  exchanged  less  than  15 
days  after  they  are  acquired  will  be 
subject  to  a  redemption  fee  of  1.0%  of 
the  net  asset  value  of  the  shares 
redeemed  or  exchanged. 

3.  The  Acquired  Fund  issues  two 
classes  of  shares.  Investor  shares  and 
Class  R  shares.  Investor  shares  are  sold 
primarily  to  retail  investors  by  banks, 
securities  brokers  or  dealers,  other 
financial  institutions,  and  Premier,  the 
distributor  of  the  Acquired  Fund's 
shares.  Class  R  shares  are  sold  primarily 
to  bank  trust  departments  and  other 
financial  service  providers  acting  on 
behalf  of  customers  having  a  qualified 
trust  or  investment  account  or 
relationship  at  such  institution  or  to 
customers  who  have  received  and  hold 
shares  of  the  Acquired  Fund  distributed 
to  them  by  virtue  of  such  account  or 
relationship.  Mellon  owns  with  power 
to  vote  approximately  99%  of  the 
outstanding  Class  R  shares  of  the 
Acquired  Fund,  which  constitute 
approximately  7%  of  the  shares  of  the 
Acquired  Fund.  The  Acquired  Fund 
imposes  no  sales  charges  in  connection 
with  the  purchase  or  redemption  of 
either  class  of  its  shares,  but  Investor 
shares  are  subject  to  a  distribution  fiae 
under  a  distribution  plan  adopted 
pursuant  to  rule  12b-l  under  the  Act 

4.  The  investment  objective  of  the 
Acquiring  Fund  is  capital  appreciation. 
The  Acquiring  Fund  seeks  to  obtain  this 
objective  by  investing  at  least  65%  of  its 


'  The  Sharvholdar  Sorvicas  Plan  is  not  ■  plan 
adopted  pursuant  to  rule  I2t>-1  under  the  Act. 


assets  in  a  portfolio  of  publicly-trade 
equities  of  domestic  and  foreign  issuers 
that  are  categorized  as  growth 
companies  by  Dreyfus.  The  investment 
objective  of  the  Acquired  Fimd  is  to 
seek  above-average  capital  growth 
without  regard  to  income.  The  Acquired 
Fund  seeks  to  obtain  this  objective  by 
focusing  on  companies,  small  or  large, 
with  above-average  growth 
opportunities.  In  obtaining  this 
objective,  the  Acquired  Fund  will  invest 
in  issuers  with  unique  or  proprietary 
products  or  services  leading  to  a  rapidly 
growing  market  share. 

5.  The  Company,  on  behalf  of  the 
Acquiring  Fund,  and  the  Trust,  on 
behalf  of  the  Acquired  Fund,  entered 
into  an  Agreement  and  Plan  of 
Reorganization  dated  as  of  December  31, 
1996  (the  "Agreement"),  to  effectuate  a 
proposed  reorganization  (the 
"Reorganization").  The  Acquiring  Fund 
proposes  to  acquire  all  the  assets  of  the 
Acquired  Fund  in  exchange  for  shares  of 
the  Acquiring  Fund  with  an  aggregate 
net  asset  value  equal  to  that  of  the  assets 
transferred  minus  the  liabilities  of  the 
Acquired  Fund  that  will  be  assumed  by 
the  Acquiring  Fund.  The  Acquired  Fund 
will  endeavor  to  discharge  all  of  its 
known  liabilities  and  obligations  prior 
to  a  closing  presentiy  expected  to  occur 
on  or  about  April  18, 1997  (the  "Closing 
Date").  The  Acquiring  Fund  will  assume 
all  liabilities,  debts,  obligations, 
expenses,  costs,  charges  and  reserves  of 
the  Acquired  Fund  reflected  on  the 
unaudited  statement  of  assets  and 
liabilities  of  the  Acquired  Fund  as  of  the 
close  of  regular  trading  on  the  New  York 
Stock  Exchange  ("NYSE")  as  of  the 
Closing  Date. 

6.  The  number  of  full  and  fractional 
shares  of  the  Acquiring  Fund  to  be 
issued  to  shareholders  of  the  Acquired 
Fund  will  be  detemyned  on  the  basis  of 
the  relative  net  ass^t,  values  of  the 
Acquired  Fund  computed  as  of  the  close 
of  regular  trading  on  the  NYSE  on  the 
Closing  Date  (the  "Valuation  Time").  As 
soon  after  the  Closing  Date  as 
convenientiy  practicable,  the  Acquired 
Fund  will  distribute  in  kind  pro  rata  to 
its  shareholders  of  record  determined  as 
of  the  Valuation  Time,  in  liquidation  of 
the  Acquired  Fund,  the  shares  of  the 
Acquiring  Fund  received  by  it  pursuant 
to  the  Reorganization.  Such  distribution 
will  be  accomplished  by  the 
establishment  of  an  account  in  the  name 
of  each  shareholder  of  the  Acquired 
Fund  on  the  share  records  of  the 
Acquiring  Fund's  transfer  agent  and 
transferring  to  each  such  account  a 
number  of  shares  of  the  Acquiring  Fund 
representing  the  respective  pro  rata 
number  of  frill  and  fractional  shares  of 
the  Acquiring  Fund  due  to  such 


shareholder  of  the  Acquired  Fund.  After 
such  distribution  and  the  winding  up  of 
its  affairs,  the  Acquired  Fund  will  be 
terminated.  Shares  of  the  Acquiring 
Fund  received  by  shareholders  of  the 
Acquired  Fund  pursuant  to  the 
Reorganization  will  not  be  subject  to  the 
Acquiring  Fund's  redemption  fee. 

7.  On  or  before  the  Closing  Date,  the 
Acquired  Fund  will  have  declared  a 
dividend  and/or  other  distributions  that, 
together  with  all  previous  dividends 
and  other  distributions,  shall  have  the 
efiiact  of  distributing  to  the  Acquired 
Fund's  shareholders  all  taxable  income 
for  all  taxable  years  ending  on  or  prior 
to  the  Closing  Date  and  for  its  current 
taxable  year  through  the  Closing  Date 
(computed  %vithout  regard  to  any 
deduction  for  dividends  paid)  and  all  of 
its  net  capital  gain  realized  in  all  such 
taxable  years  (after  reduction  for  any 
capital  loss  carryforward). 

8.  On  November  6, 1996,  the  board  of 
directors  of  the  Company,  and  on 
October  24, 1996  and  December  11, 
1996,  the  board  of  trustees  of  the  Trust 
(collectively,  the  "Boards"),  including 
members  of  the  Boards  who  are  not 
interested  persons,  unanimously 
approved  the  Agreement  The  Boards 
considered  the  advisability  of  the 
Reorganization  and  found  that  it  was  in 
the  best  interests  of  the  relevant  Fund 
and  that  the  interests  of  the  existing 
shareholders  of  each  relevant  Fund 
would  not  be  diluted  as  a  result  of  the 
Reorganization. 

9.  bi  assessing  the  Reorganization  and 
the  terms  of  the  Agreement,  the  fectors 
considered  by  the  Boards  included:  (a) 
The  relative  past  growth  in  assets  and 
investment  performance  of  the  Funds; 
(b)  the  future  prospects  of  the  Funds, 
both  under  cinnimstances  where  they 
are  not  reorganized  and  where  they  are 
reorganized;  (c)  the  compatibility  of  the 
investment  objectives,  {)olicies  and 
restrictions  of  the  Acquiring  Fund  and 
the  Acquired  Fund;  (d)  the  effect  of  the 
Reorganization  on  the  expense  ratios  of 
each  Fund  based  on  a  comparison  of  the 
expense  ratios  of  the  Acquiring  Fund 
with  those  of  the  Acquired  Fund  on  a 
"pro  forma"  basis;  (e)  the  costs  of  the 
Reorganization  to  the  Funds;  (f)  whether 
any  friture  cost  savings  could  be 
achieved  by  combining  the  Funds;  [gX 
the  tax-free  nature  of  the 
Reorganization;  and  (h)  alternatives  to 
the  Reorganization. 

10.  The  Funds  will  bear  the  expenses 
of  the  Reorganization  pro  rata  according 
to  the  aggregate  net  assets  in  each  Fund 
on  the  Closing  Date.  Each  Board 
considered  the  fact  that  the  Funds  will 
bear  all  of  the  direct  expenses  of  the 
Reorganization,  whether  or  not  the 
Reorganization  is  consummated,  when 
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approving  the  Reorganization  and  the 
Agreement.  These  expenses  include 
professional  fees  and  the  cost  of 
soliciting  proxies  for  the  meeting  of  the 
Acquired  Fund's  shareholders, 
consisting  principally  of  printing  and 
mailing  expenses,  together  with  the  cost 
of  any  supplementary  solicitation. 

11.  On  January  13.  1997.  the 
Acquiring  Fund  Hied  with  the  SEC  its 
registration  statement  on  Form  N-14. 
containing  a  preliminary  combined 
prospectus/proxy  statement.  Applicants 
sent  the  prospectus/proxy  statement  to 
shareholders  of  the  Acquired  Fund  on 
or  about  March  5.  1997  for  their 
approval  at  a  special  meeting  of 
shareholders  scheduled  for  April  7. 
1997. 

12.  Notwithstanding  approval  of  the 
Reorganization  Agreement  by  the 
shareholders  of  the  Acquired  Fund,  the 
Closing  Date  of  the  Reorganization  may 
be  postponed  and  the  Agreement  may 
be  terminated  prior  to  the  Closing  Date 
by  either  party  because:  (a)  Its  governing 
board  determines  that  circumstances 
have  developed  that  make  proceeding 
with  the  Reorganization  inadvisable;  (b) 
a  material  breach  by  the  other  party  of 
any  representation,  warranty,  or 
agreement  contained  therein  has 
occurred:  or  (c)  a  condition  to  the 
obligation  of  the  terminating  party 
cannot  be  met.  (p.  15)  Applicants  agree 
not  to  make  any  material  changes  to  the 
Agreement  without  prior  SEC  approval. 

Applicants'  Legal  Analjrsis 

1.  Section  17(a)  of  the  Act.  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  knowingly  selling  any 
such  security  or  other  property  to  such 
registered  company,  or  purchasing  from 
such  registered  company  any  security  or 
other  property. 

2.  Section  2(a)(3)  of  the  Act  defines 
the  term  "affiliated  person  of  another 
person"  to  include,  in  pertinent  part, 
any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote.  5%  or  more  of  the 
outstanding  voting  securities  of  such 
other  person,  and  any  person  directly  or 
indirectly  controlling,  controlled  by.  or 
under  common  control  with  such  other 
person,  and  if  such  other  person  is  an 
investment  company,  any  investment 
adviser  thereof. 

3.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
conunon  directors/trustees,  and/or 


common  officers,  provided  that  certain 
conditions  are  satisfied. 

4.  Applicants  believe  that  they  may 
not  rely  on  rule  1 7a-8  in  connection 
with  the  Reorganization  because  the 
Acquiring  Fund  and  the  Acquired  Fund 
may  be  affiliated  for  reasons  other  than 
those  set  forth  in  the  rule.  Mellon  owns 
100%  of  the  outstanding  voting 
securities  of  Dreyfus  and  approximately 
99%  of  the  outstanding  Class  R  shares 
of  the  Acquired  Fund,  which  constitute 
approximately  7%  of  the  outstanding 
shares  of  the  Acquired  Fund.  Because  of 
this  ownership,  applicants  believe  that 
the  Acquiring  Fund  may  be  deemed  an 
affiliated  person  of  an  affiliated  person 
of  the  Acquired  Fund,  and  vice  versa, 
for  reasons  not  based  solely  on  their 
common  adviser. 

5.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  the  provisions  of  section  17(a)  if 
the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the -part 
of  any  person  concerned;  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned;  and  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

6.  Applicants  simmit  that  the  terms  of 
the  Reorganization  satisfy  the  standards 
set  forth  in  section  17(b).  in  that  the 
terms  are  fair  and  reasonable  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  Applicants  note  that 
each  Board,  including  the  non- 
interested  Trustees  and  Directors, 
reviewed  the  terms  of  the 
Reorganization  as  set  forth  in  the 
Agreement,  including  the  consideration 
to  be  paid  or  received,  and  found  that 
participation  In  the  Reorganization  as 
contemplated  by  the  Agreement  is  in  the 
best  interests  of  the  Company,  the  Trust, 
and  each  Fund,  and  that  the  interests  of 
existing  shareholders  of  each  Fund  will 
not  be  diluted  as  a  result  of  the 
Reorganization.  Applicants  also  note 
that  the  exchange  of  the  Acquired 
Fund's  assets  and  liabilities  for  the 
shares  of  the  Acquiring  Fund  will  be 
based  on  the  Funds'  relative  net  asset 
values. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Maiguvt  H.  McFartand. 
Deputy  Secntary. 

[PR  Doc.  97-8004  Filed  3-28-97;  8:45  am) 
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Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVKXJS 
ANNOUNCEMENT:  (62FR  13728,  March  21, 
1997] 

STATUS:  CLOSED  MEETING. 

PLACE:  450  Fifth  Street,  NW., 

Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  March  21. 

1997. 

CHANGE  IN  THE  MEETING:  Cancellation. 

The  closed  meeting  scheduled  for 
Thursday,  March  27.  1997.  at  10:00 
a.m..  has  been  cancelled. 

At  Umes,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  March  27, 1997. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  97-8216  Filed  3-27-97;  2:17  pm| 
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Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  March  31 .  1997. 

An  open  meeting  will  be  held  on 
Thursday,  April  3,  1997.  at  10:00  a.m. 
A  closed  meeting  will  be  held  on 
Thursday.  April  3.  1997.  following  the 
10:00  a.m.  open  meeting. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.^02(a)  (4).  (8).  9(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Wallman.  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  April 
3, 1997,  at  10:00  a.m.,  will  be: 

Consideration  of  whether  to  adopt  rules 
under  the  Investment  Company  Act  of  1940 
to  implement  certain  provisions  of  the 
National  Securities  Markets  Improvement 
Act  of  1996  (the  "1996  Act  ")  relating  to 
privately  offered  investment  comptanies.  The 


1996  Act,  among  other  things,  amended 
section  3(c)(l]  of  the  Investment  Company 
Act  (the  existing  exclusion  from  Investment 
Company  Act  regulation  used  by  privately 
oQiBred  investment  companies)  and  added 
section  3(c)(7)  to  create  a  new  exclusion  from 
regulation  under  the  Investment  Company 
Act  for  privately  offered  investment 
companies  that  consist  solely  of  "qualified 
purchasers"  owning  or  investing  on  a 
discretionary  basis  a  specified  amount  of 
"investments."  The  new  rules  would:  (i) 
define  the  term  "investments"  for  purposes 
of  the  qualified  purchaser  definition;  (ii) 
define  the  term  "beneficial  owner"  for 
purposes  of  the  provisions  that  permit  an 
existing  privately  offered  investment 
company  to  convert  into  a  qualified 
purchaser  pool  or  to  be  treated  as  a  qualified 
purchaser:  (iii)  address  certain  interpretative 
issues  under  section  3(c)(7);  (iv)  address 
certain  interpretative  issues  under  section 
3(c)(1)  resulting  from  changes  made  by  the 
1996  Act;  (v)  address  investments  in 
privately  offered  investment  companies  by 
"knowledgsable  employees";  and  (vi) 
address  certain  tiaiufers  of  securities  issued 
by  privately  offered  investment  companies. 

The  subject  matter  of  the  closed 
meeting  schedtiled  for  Thursday.  April 
3, 1997,  following  the  10:00  a.m.  open 
meeting,  will  be: 

Institution  and  settlement  of  injunctive 

actions. 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature. 
Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  March  26. 1997. 
Joaathan  G.  Katz, 
Secretary. 

|FR  Doc.  97-8226  Filed  3-27-«7;  S.-OS  pm] 
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[Raleaae  No.  34-38431;  file  Na  SR-CBOE- 
•7-13J 

Self  Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Notica  of  Riing  and  Order 
Granting  Accaiarated  Approval  of 
Propoaad  Rule  Change  Relating  to 
Short  Sales  of  SAP  500  Index  Bear 
Mantel  warrants 

March  21. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


(llAct"),i  notice  is  hereby  given  that  on 
February  26, 1997,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
ni  below,  which  items  have  been 
prepared  primarily  by  CBOE.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change. 

I.  Setf-Regulatory  Or^ganization's 
StateawBt  of  the  TeroM  of  Sabetance  td 
the  Propoeed  Knie  Chaage 

CBOE  is  proposing  to  amend  Rule 
30.20  relating  to  short  sales,  to  reflect  an 
exemption  granted  by  the  Commission 
pursuant  to  Exchange  Act  Rule  lOa-1  ^ 
for  S&P  500  Index  Bear  Market  Warrants 
("Warrants").' 

n.  Setf-Kegnlatorjr  Orgaaization's 
Statement  of  the  Purpoae  of,  and 
SUtntwy  Basis  far,  die  Propoeed  Kale 


In  its  filing  with  the  Commission, 
CBOE  included  statemmts  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CBOE  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regnlatoiy  Oiganization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  ^  Proposed  Rule 
Change 

CBOE  is  proposing  to  amend  Rule 
30.20  regarding  short  sales,  to  reflect  an 
exemption  granted  by  the  Commission 
pursuant  to  Exchange  Act  Rule  lOa-1  for 
S&P  500  Index  Bear  Market  Warrants. 

Description  ofSG-PSOO  Warrants 

The  CBOE  is  currently  trading  S&P 
500  Index  *  Bear  Market  Warrants  with 


>  15  U.S.C  S  788(bXl)  (19S8). 

» 17  era  240.10B-1  (1993). 

'The  text  of  the  propoeed  rule  change  is  available 
for  review  in  the  oilBce  of  the  Secretary,  at  CBOE 
and  in  the  Public  Reference  Room  of  the 
Commission. 

*  The  Index  is  maintained  and  published  by 
Standard  ft  Poor's.  Inc.  and  is  intended  to  provide 
a  performance  benchmark  for  the  U.S.  equity 
markets.  The  Index  is  a  capitalization  weighted 
measure  of  the  aggregate  market  value  of  500 
common  stocks.  The  Index  includes  105  indiTidual 
groups  and  1 1  economic  sectors. 


3-month  Reset,  expiring  November  20, 
1997,  issued  by  the  International 
Finance  Corporation  ("IFC"  or 
"Corporation").*  The  Warrants 
constitute  direct,  luiconditional,  general 
and  unsecured  obligations  of  the 
Corporation.  There  were  1,250.000 
warrants  originally  offered,  and  the 
trading  symbol  is  OPT.WS.  The 
Warrants  trade  on  the  New  York  Stock 
Exchange  ("NYSE")  and  CBOE.  The 
Warrants  are  quoted  and  traded  like 
other  equity  securities,  generally  in 
round  lots  of  one  htmdred.  Odd  lots 
(less  than  100  Warrants)  also  may  be 
traded. 

The  Warrants  are  exercisable 
immediately  upon  purchase,  subject  to 
postponement  for  certain  extraordinaiy 
events  and  subject  to  fnairiniiim  or 
minimum  exercise  amounts,  aod  may  be 
exercised  at  any  time  until  3:00  p.m., 
New  Yorln  City  time,  on  the  fourth  index 
Calculation  Day  immediately  preceding 
November  20.  1997  ("Expiration  Date") 
or  any  earlier  Delisting  Eiate.  The 
Warrants  will  expire  on  the  Expiration 
Date. 

No  fewer  than  500  Warrants  may  be 
exercised  by  or  on  behalf  of  a  Warrant 
holder  at  any  one  time,  except  in  the 
case  of  automatic  exercise  of  the 
Warrants  or  exercise  upon  cancellatioh 
of  the  Warrants.  All  exercises  of 
Warrants  (other  than  on  automatic 
exercise  or  upon  cancellation)  are 
subject,  at  the  Corporation's  option,  to 
the  limitation  that  on  any  exercise  date, 
not  more  than  1.000,000  Warrants  in 
total  may  be  exercised  and  not  more 
than  250,000  Warrants  on  behalf  of  any 
person  ta  entity  may  be  exerdaed. 

The  holder  of  the  Warrants  will  be 
entitled  to  receive  the  pnxluct,  if 
positive  of  U.S.  $50  multiplied  by  (i)  the 
amount,  if  any,  by  which  the  Index 
Strike  Price  for  the  applicable  Valuation 
Date  exceeds  the  Index  Spot  Price, 
divided  by  (ii)  the  Index  Strike  price,  as 
described  in  the  following  formula: 


*The  International  Finance  CaqMratton  is  an 
intamational  organization  that  vras  establisbed  in 
1956  to  further  economic  growth  in  its  developing 
member  countries  by  promoting  private  sector 
development.  The  Corporation,  together  with 
private  investors,  assists  in  financing  the 
establishment,  improvement  and  expansion  of 
private  sector  enterprises  by  making  investments 
wliere  suffidenl  private  capital  is  not  otherwise 
avcilaUe  on  reasonable  terms.  The  Corporation's 
share  capital  is  provided  by  its  member  countries. 
It  raises  most  of  the  funds  for  its  investment 
activities  through  the  issuance  of  notes,  bonds  and 
other  debt  securities  in  the  international  capital 
markets. 
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U.S.  $50  X  (Index  Strike  Price  -  Index  Spot  Price) 
Index  Strike  Price 


The  Index  Strike  price  is  743.95,  which 
is  the  closing  level  of  the  Index  on  the 
date  of  the  Prospectus,  and  the  Index 
Spot  Price  will  be  determined  upon 
exercise.  If  the  closing  level  of  the  Index 
on  February  20, 1997  ("Reset  Date 
Closing  Level")  is  above  743.95,  then 
the  Index  Strike  Price  with  respect  to 
the  Warrants  will  be  increased  to  the 
Reset  Date  Qosing  Value  on  the  Reset 
Date. 

The  "Valuation  Date"  for  a  Warrant 
will  be  the  first  Index  Calculation  Day 
immediately  succeeding  the  applicable 
Exercise  Date,  subject  to  postponement 
upon  the  occurrence  of  certain 
extraordinary  events  or  exercise 
limitation  events,  as  described  in  the 
prospectus. 

Exemption  Fmm  Rule  30.20 

Exchange  Act  Rule  3b-3  ^  defines  the 
term  "short  sale,"  and  Exchange  Act 
Rule  10a- 1  ^  governs  short  sales 
generally.  Paragraph  (a)  of  Rule  lOa-1 
covers  transactions  in  any  security 
registered  on  a  national  securities 
exchange,  if  trades  in  such  security  are 
reported  in  the  consolidated  transaction 
reporting  systems,  and  prohibits  short 
sales  with  respect  to  these  securities 
unless  such  sales  occur  on  a  "plus  tick" 
(j.e.,  at  a  price  above  the  price  at  which 
the  immediately  preceding  sale  was 
effected),  or  a  "zero-plus  tick"  (i.e.,  at 
the  last  sale  price  if  it  was  higher  than 
the  last  different  price).  The  CBOE  has 
adopted  a  similar  provision  applicable 
to  certain  CBOE  securities  than  is  set 
forth  in  paragraph  (h)  of  Rule  30.20. 
Exchange  Act  Rule  lOa-1  and  CBOE 
Rule  30.20  are  designed  to  prevent  the 
market  price  of  a  stock  (or  other 
reported  security,  as  that  term  is  defined 
in  paragraph  (a)(4)  of  Ride  llAa3-l 
under  the  Exchange  Act) "  from  being 
manipulated  downward  by  unrestricted 
short  sellins. 

CBOE  Rule  30.20(b)  sets  forth  that 
securities  exempted  from  the 
requirements  of  Exchange  Act  Ride  10a- 
1  will  likewrise  be  exempt  from  the 
parallel  provisions  of  30.20(b)  which 
applies  to  the  trading  of  stock,  warrants, 
unit  investment  trust  interests,  and 
other  securities  subject  to  Chapter  XXX 
of  the  rules  of  the  Exchange.  By  letter 
dated  March  21, 1997,  in  response  to  a 
request  previously  submitted  by  CBOE," 


the  Commission  exempted  short  sales  of 
S&P  500  Index  Bear  Market  Warrants 
from  the  requirements  of  Rule  lOa-1, 
subject  to  the  condition  that  any  such 
transactions  must  not  be  made  for  the 
purpose  of  creating  actual  or  apparent 
active  trading  in,  or  raising  or  otherwise 
affecting  the  price  of  the  Warrants  or 
any  related  security.'"  In  order  to  give 
effect  to  the  exemption,  it  is  necessary 
that  short  sales  of  Warrants  also  be 
exempt  from  CBOE  Rule  30.20(b), 
subject  to  the  same  condition.  CBOE 
proposes  to  add  an  interpretation  to 
Exchange  Rule  30.20  (1)  describing  the 
exemption  for  Warrants  from  Rule  lOa- 
1  contained  in  the  no-action  letter;  and 
(2)  stating  that  so  long  as  that  exemption 
remains  in  force,  short  sales  of  Warrants 
would  be  exempt  from  the  tick 
requirements  of  paragraph  (b)  of  CBOE 
Rule  30.20. 

The  CBOE  believes  that  secondary 
market  transactions  in  S&P  500  Index 
Bear  Market  Warrants  ("Warrants")  can 
appropriately  be  exempted  bom 
paragraph  (b)  of  Rule  30.20."  The  CBOE 
can  not  conceive  of  circumstances  in 
which  a  person  would  sell  the  Warrants 
in  an  effort  to  affect  the  price  of  a  single 
component  stock  or  security.  First,  the 
prices  of  the  Warrants  are  not 
dependent  upon  the  price  of  any  one 
stock.  Rather,  the  prices  are  based  upon 
the  relationship  of  the  value  of  the  S&P 
500  Index  to  the  Valuation  Data  Amount 
as  defined  in  the  prospectus.  The  CBOE 
therefore  does  not  believe  that  a  person 
seeking  to  manipulate  the  market  price 
of  any  one  of  the  stocks  that  make  up 
the  S&P  500  Index  would  seek  to  sell 
the  Warrants  as  a  means  of 
accomplishing  that  result. 

Second.  CBOE  believes  that  any 
temporary  disparities  in  relative  market 
values  between  the  Warrants  and  the 
underlying  Index  would  tend  to  be 
corrected  immediately  by  arbitrage 
activity.  The  arbitrage  opportunity  is 


•17CFR240Jb-3. 
'17CFR240.iOa-i. 
•  17  CFK  240  1  lAa3-l(aX4). 
•See  Letter  from  Timothy  Thompaon.  Senior 
Attoniey.  CBOE.  to  BUir  Corknn.  Senior  Spetaai 


Counsel.  Division  of  Market  Regulation. 
Commission,  dated  February  27,  1997. 

'"  See  Letter  from  Nancy  J.  Sanow.  Assistant 
Director.  Division  of  Market  Regulation. 
Commission,  lo  Timothy  Thompson,  Senior 
Attorney,  CBOE,  dated  March  21, 1997. 

**  The  Exchange  believes  that  the  situation 
preaented  is  very  analogous  to  the  case  of 
SuperShares.  which  were  interests  in  a  unit 
investment  trust  which  had  the  objective  of 
providing  investment  results  corresponding  to  the 
price  and  yield  performance  of  stocks  in  the 
Standard  &  Poors  500  Composite  Stock  Index.  The 
Commission  approved  an  interpretation  exempting 
SuperShares  from  paragraph  (b)  of  Rule  30.20.  See 
Securities  Exchange  Act  Release  No.  33015  (October 
5, 1993).  5«  FR  53006  (October  13. 1993). 


created  as  a  resuk  of  the  ability  of  the 
Warrants  to  be  exercised  according  to 
the  formula  described  above.  Under 
these  circumstances,  it  seems  unlikely 
that  short  sales  of  the  Warrants  could  be 
used  to  depress  the  price  of  the 
underlying  securities. 

Moreover,  the  short  sale  rule  does  not 
apply  to  analogous  derivative  products 
such  as  index  options  and  futures 
contracts.  Because  the  Warrants  will  be 
used  to  oSseX  or  hedge  positions  in  the 
related  futures  or  options  contracts, 
application  of  the  short  sale  rule  to  the 
Warrants  when  it  is  not  applicable  to 
futures  or  options  contracts  would 
increase  risks  to  investors  seeking  to 
engage  in  trading  activities  which  might 
involve  short  sales  of  the  Warrants  and 
detract  from  the  ability  of  market 
participants  to  insure  fair  valuation  of 
the  Warrants. 

The  Exchange  behoves  that  the 
proposed  rule  change  is  consistent  with 
and  furthers  the  objectives  of  Section 
6(b)(5)  of  the  Act.  in  that  it  is  designed 
to  perfect  the  mechanisms  of  a  boe  and 
open  market  and  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Orgcauzation's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received. 

m.  Date  of  E£EBctiveness  of  the 
Propoaed  Rule  Change  and  Timing  for 
CommiMion  Action 

CBOE  requests  that  the  Commission 
find  good  cause  pursuant  to  Section 
19(b)(2)  of  the  Act  '^  for  approving  the 
proposed  rule  change  prior  to  the  30th 
day  after  publication  in  the  Federal 
Register. 

rv.  Commiiwion's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  CBOE's 
proposal  to  vnend  Rule  30.20  to  reflect 
the  exemption  granted  by  the 
Commission  pursuant  to  Exchange  Act 
Rule  lOa-1  for  S&P  500  Index  Bear 
Market  Warrants  is  consistent  with  the 


Act  and  the  rules  and  regidations 
promulgated  thereunder.  Specifically, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5) "  which  requires  that  the  CBOE's 
rules  be  designed,  among  other  things, 
to  promote  just  and  equitable  principles 
of  trade.  The  Commission  believes  that 
by  adding  interpretive  language  to 
CBOE  Rule  30.20,  CBOE  effectively 
clarifies  the  exemption  of  S&P  500 
Index  Bear  Market  Warrants  from  the 
requirements  of  Exchange  Act  Ride  10a- 
1  regarding  short  sales  and  the 
exemption  from  application  of  Rule 
30.20(b).  The  Commission  believes  that 
the  interpretation  to  Rule  30.20 
appropriately  reflects  the  exemption 
and  conditions  thereto  as  set  forth  in  the 
No-Action  Letter  issued  by  the 
Commission,  and  that  the  proposed  rule 
change  does  not  raise  any  regulatory 
concerns  because,  as  noted  above,  the 
Commission  has  previously  exempted 
such  short  sales.  The  Commission  notes 
that  the  Warrants  will  be  exempt  from 
the  requirements  of  CBOE  Rule  30.20(b) 
so  long  as  the  Commission's  exemption 
remains  in  effect. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  in  the 
Federal  Register  because  the  proposal 
accurately  codifies  the  position 
previously  taken  by  the  Commission  in 
the  Warrant  No-Action  Letter. 
Accordingly,  the  Commission  believes  it 
is  consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &t>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  wiU  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 


filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  AU  submissions  should 
refer  to  File  No.  SR-CBOE-97-13  and 
should  be  submitted  by  April  21, 1997. 

Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
and  in  particular  with  Section  6  of  the 
Act 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  ^*  that  the 
proposed  rule  change  (SR-CBOE-97- 
13)  is  hereby  approved. 

For  the  (Dommission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Maigarel  IL  McFariaad, 
Deputy  Secretary. 

(FR  Doc.  97-«074  FUed  3-28-97;  8:45  am) 
aaUNQ  CODE  «1ft-*1-M 


DEPARTMENT  OF  TRANSPORTATION 

Notic«  Of  Applications  for  Certiflcatm 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  RIed 
Under  Subpart  Q  During  the  Week 
Ending  March  21. 1997 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  E)epartment  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause,  a  tentative 
order,  or  in  appropriate  cases  a  final 
order  without  further  proceedings. 

Docket  Number:  OST-97-2253. 

Date  Filed:  March  21, 1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  18. 1997. 

Description 

Application  of  Thai  Airways 
International  Public  Company  Limited, 
pursuant  to  49  U.S.C.  Section  41302, 
and  Subpart  Q  of  the  Regulations, 
applies  for  an  amendment  of  its  foreign 
air  carrier  permit  to  engage  in  the 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  in  a  manner 
described  in  the  Agreement  and  the 
MOU  as  follows,  with  any  omissions  or 


"15  U.S.C  $7aa(bN2). 


<>  IS  U.S.C  S  nVMii)  (1988). 


"  15  U.S.C.  §78s(bM2)  (1988). 
"17  CFR  200.30-3(aHl2)  (1996). 


inconsistencies  to  be  resolved  in  favor 
of  encom^Mssing  the  maximum 
authority  permitted  under  the 
Agreement  and  MOU; 

A.  With  respect  to  scheduled 
combination  foreign  air  transportation 
in  both  directions  between  points  on  the 
following  routes: 

(i)  From  Thailand  via  intermediate 
points  to  8  points  in  the  United  States 
plus  an  additional  10  points  in  the 
United  States  for  code  share  services 
only  and  beyond  to  Canada,  Mexico, 
and  a  total  of  three  additional  points  in 
Central  and  South  America.  All  points 
in  the  United  States  and  the  three 
unnamed  beyond  points  are  to  be 
selected  by  Thailand,  and  may  be 
changed  by  Thailand  upon  60  days' 
prior  notice  to  the  United  States. 

(ii)  From  Thailand  via  intermediate 
points  across  the  Pacific  to  Hawaii, 
Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands  and  American 
Samoa  and  beyond. 

B.  With  respect  to  scheduled  all-cargo 
foreign  air  transportation  in  both 
directions  between  points  on  the 
following  route: 

(i)  From  Thailand  via  intermediate 
points  to  a  point  or  points  in  the  United 
States  and  beyond. 

Docket  Number:  OST-97-2255. 

Date  Filed:  March  21. 1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  18, 1997. 

Description 

Application  of  Custom  Air  Transport. 
Inc.,  pursuant  to  49  U.S.C  Section 
41102  and  Subpart  Q  of  the  Regulations, 
applies  for  the  issuance  of  a  certificate 
of  public  convenience  and  necessity  so 
as  to  authorize  CAT  to  operate  charter 
passenger  services  in  interstate  air 
transportation. 

Docket  Number:  OST-97-2256. 

Date  Filed:  March  21, 1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  18. 1997. 

Description 

Application  of  Custom  Air  Transport, 
Inc.,  pursuant  to  49  U.S.C  Section 
41102,  and  Subpart  Q  of  the 
Regulations,  appUes  for  the  issuance  of 
a  certificate  of  public  convenience  and 
necessity  so  as  to  authorize  CAT  to 
operate  charter  passenger  services  in 
foreign  air  transportation. 

Docket  Number:  OST-97-2257. 

Date  Filed:  March  21, 1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  18, 1997. 
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Description 

Application  of  Trans  Continental 
Airlines,  Inc.  pursuant  to  49  U.S.C. 
Section  41109(b)  and  Subpart  Q  of  the 
Regulations,  requests  an  amendinent  of 
its  certificate  of  public  convenience  and 
necessity  issued  by  Order  94-A-ll  to 
remove  the  condition  limiting  its 
scheduled  air  transportation  of  property 
and  mail,  and  that  its  certificate  be 
reissued  accordingly. 
PaakOa  V.  Twine, 
Chief,  Documentary  Services. 
(FR  Doc.  97-7998  FUed  3-28-97;  8:45  ami 


Federal  Aviation  Administration 

Notae  Exposure  Map  Notice,  Duluth 
imsmadonai  Airport,  Duiuth,  MN 

AQCNCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 


The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  (NEM)  submitted  by  Duluth 
Airport  Authority  for  Duluth 
International  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(PubUc  Law  96-193)  and  14  CFR  Part 
150  are  in  compliance  with  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  is  February  26, 1997. 

FOR  FUmXER  MFOrailATKM  COMTACT: 
Daniel ).  Millenacker,  Project  Manager, 
Federal  Aviation  Administration, 
Airports  District  Office,  6020  28th  Ave. 
So.,  Room  No.  102,  Minneapolis,  MN 
55450-2706,  (612)  713-4350. 
SUPPLaKNTAfrr  MFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Duluth  International  Airport  are  in 
compliance  with  applicable 
requirements  of  Part  150,  effective 
February  26,  1997. 

Under  Section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community. 


government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Tide  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing,  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Duluth 
Airport  Authority.  The  specific  maps 
under  consideration  are  Figiue  10a. — 
1996  Revised  Existing  Noise  Contours, 
and  FigiuB  10c.— 2001  Revised  Future 
Cast  Contours  in  the  NEM  submittal 
dated  December  18,  1996.  The  FAA  has 
determined  that  these  maps  for  Duluth 
International  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  February 
26,  1997.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

u  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibiUties  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  sulimitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act  The  FAA  has  relied  on 


the  certification  by  the  airport  operator, 
under  section  150.21  of  FAR  Part  150, 
that  the  statutory-required  consultation 
has  been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration, 
Airports  District  Office,  6020  28th 
Avenue  South,  Room  102, 
Minneapolis,  MN  55450-2706; 

Duluth  Airport  Authority,  4701  Airport 
E>rive,  Duluth  International  Airport, 
Duluth,  MN  55811 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Minneapolis,  Minnesota,  on 
February  26. 1997. 
Franklin  D.  Benson, 

Manager,  Minneapolis  Airports  District 
Office,  FAA  Great  Lakes  Region. 
(FR  Doc.  97-8110  Filed  3-28-97;  8:45  am] 
MJJNQ  cooc  4eie-13-M 


Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
RaHroad  Signal  System  or  Relief  from 
ttie  Requirements  of  Title  49  CFR  Part 
236 

Pursuant  to  Tide  49  CFR  part  235  and 
49  U.S.C.  App.  26,  die  following 
railroads  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  seeking 
approval  for  the  discontinuance  or 
modification  of  the  signal  system  or 
relief  from  the  requirements  of  Tide  49 
CFR  Part  236  as  detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3420 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  R.  M.  Kadlick,  Chief 
Engineer  Train  Control,  500  Water 
Street  (S/C  J-350),  Jacksonville,  Florida 
32202.2 

CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  signal  system,  at 
"SY,"  milepost  A-386.4,  near 
Charleston,  South  Carolina,  on  the 
Yemassee  Subdivision,  Jacksonville 
Division,  including:  conversion  of  the 
north  end  of  the  No.  5  crossover  switch 
from  power  to  hand  operation, 
discontinuance  and  removal  of  44R 
signal,  and  relocation  of  44L  signal 
northward. 

The  reason  given  for  the  proposed 
changes  is  to  improve  operations  and 
increase  efficiency. 


BS-AP-No.  3421 

Applicants: 

CSX  Transportation,  Incorporated,  Mr. 
R.  M.  Kadlick,  Chief  Engineer  Train 
ContiDl,  500  Water  Street  (S/C  J-350), 
Jacksonville,  Florida  32202 

Norfolk  Southern  Corporation,  Mr.  C.  M. 
Golias,  Chief  Engineer  S&E 
Engineering,  99  Spring  Street,  SW., 
Atlanta,  Georgia  30303 

Belt  Railway  of  Chicago,  Mr.  J.  Q. 
Anders,  Chief  Engineer,  6900  South 
Central  Avenue,  Bedford  Park,  Illinois 
60638 

Chicago  Commuter  Rail  Service  Board, 
Mr.  W.  P.  Kaminski,  Director  of  Signal 
Engineering,  547  West  Jackson 
Boulevard,  Chicago,  Illinois  60661 

CSX  Transportation,  Incorporated 
(CSX),  Norfolk  Southern  Corporation 
(NS),  Belt  Railway  of  Chicago  (BRC), 
and  Chicago  Commuter  Rail  Service 
Board  (Metra),  joindy  seek  approval  of 
the  proposed  modification  of  75th  Street 
Interlocker,  milepost  E)C-22.5,  Chicago, 
Illinois,  on  CSX's  Blue  Island 
Subdivision,  Chicago  Division, 
involving  main  tracks  of  CSX,  NS,  BRC, 
and  Metra,  consisting  of  the 
discontinuance  and  removal  of:  11 
mechanically  operated  switch  point 
derails,  7  mechanically  operated  sliding 
derails,  and  2  automatic  signals.  The 
proposed  changes  are  associated  with 
the  replacement  of  the  mechanical 
interlocking  machine  with  a  modem 
facility  with  ovemm  protection. 

The  reason  given  for  the  proposed 
changes  is  to  modernize  and  remote 
control  the  mechanical  interlocking 
facilities. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 
FRA,  400  Sevendi  Stiwt.  S.W., 
Washington,  D.C.,  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 


Issued  in  Wssiiington,  D.C  on  March  21, 
1997. 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Proptun  Impleinentation. 
[FR  Doc.  97-8035  Filed  3-2»-97;  8:45  am] 
MUJNQ  OOOE  4»10-«S-P 


Surface  Tranaportation  Bcaid 

[STB  Finance  Docket  Na  33375] 

ftochastar  A  Soutttem  RaUroad,  lnc>^ 
AcquiaWon  and  Operation 
Exemption— CortaoHdalad  Rail 
Corporation 

Rochester  &  Southern  Railroad,  Inc. 
(R&S),  a  Class  in  rail  carrier,  has  filed 
a  notice  of  exemption  under  49  CFR 
1150.41  to  acquire  and  operate  the  0.7- 
mile  line  of  Consolidated  Rail 
Corporation  (Conrail)  knoMm  as  the 
Rochester  Industrial  Track  (Line  Code 
4835)  between  milepost  5.2  and 
milepost  5.9  in  the  State  of  New  York. 
In  addition,  Conrail  will  grant 
incidental  overhead  trackage  rights  over 
the  0.3-mile  West  Shore  Branch  (Line 
Code  4833)  between  milepost  362.0  and 
the  switch  to  Conrail's  Genesee  Junction 
Yard  at  milepost  361.7. 

The  transaction  was  expected  to  be 
consummated  on  or  about  March  14, 
1997. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33375,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hocky,  Esq.,  Gollatz,  (kiffin  &  Ewing, 
P.C,  213  West  Miner  Street,  P.O.  Box 
796,  West  Chester,  PA  19381-0796. 

Decided:  March  24, 1997. 

By  the  Board,  David  M.  IConschnili, 
Director,  Office  of  Proceedings. 
VerDon  A  WiOiaBB, 
Secretary. 

[FR  Doc.  97-8066  Filed  3-28-97;  8:45  am) 
BNXMQ  OOOC  4eM-00-H 


DEPARTMENT  OF  THE  TREASURY 

CofiMnunity  Devalopment  FInancW 
Institutions  Fund;  Proposed 
Collection;  Comment  Request 

ACnON:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  die 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  profxwad 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  199S,  Pub. 
L.  104-13  (44  U.S.C.  3506(cH2KA)). 
Cunendy,  the  Community  DevelopoMnt 
Financial  Institutions  Fund  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Bank 
Enterprise  Award  Program  Applicatioo. 
DATES:  Written  comments  should  be 
received  on  or  before  60  days  after  the 
publication  of  this  notice  to  be  asauied 
of  consideration. 

AOONCSacS:  Direct  all  written  rwaments 
to  Kinten  S.  Moy,  Director,  Community 
Development  Financial  Institutions 
Fund,  Departm«it  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220,  (202)  622-ae62 
(this  is  not  a  toll-free  number). 
FOR  FURTHER  SfOHMATlON  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  application  should  be 
directed  to  the  Community 
Development  Financial  Institutionf 
Fimd,  U.S.  Department  of  theTiueaury, 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220,  (202)  622-M62 
(this  is  not  a  toll-free  number). 

SUPPLEMENTARY  SrOnMATIOM. 

Tit7e:  Bank  Enterprise  Award  Program 
Application. 

OMB  Number:  1505-0153. 

Fonn  Number:  CDFI-0002. 

Abstract:  The  Bank  Enterprise  Award 
Program  provides  awards  to  applicants 
that  increase  their  equity  investments  in 
community  development  financial 
institutions  and/or  increase  their 
lending  and  financial  services  in 
distressed  communities.  The 
application  form  will  be  used  by 
applicants  to  the  Program  to  apply  for 
Bank  Enterprise  Awards.  The  requested 
information  is  required  by  the  Bank 
Enterprise  Award  Program,  12  CFR  part 
1806  (specifically  1806.206).  The 
information  collected  will  be  used  by 
the  Fund  to  evaluate  applications  in 
order  to  make  the  awards  authorized 
under  the  statute  (12  U.S.C.  4713)  and 
applicable  regulations. 

Current  Actions:  Extension. 


(Ml 
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TVpe  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
75. 

Estimated  Time  Per  Respondent: 
Varies,  depending  on  individual 
circumstances,  with  an  average  of  10 
houn. 

Estimated  Total  Annual  Burden 
Hours:  750. 

Requast  fn- Comments 

Comments  submitted  in  response  to 
this  Notice  will  be  siunmahzed  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected: 

(d)  Wa3r8  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology; 

(e)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  25. 1997. 
KirrtBB  S.  Moy, 

Dincttjr.  Community  Development  Financial 

butitutions  Fund. 

[FR  Doc.  97-a003  Filed  2-28-97;  8:45  am) 


ProDOSW]  Collection-  Commenl 


r:  Economic  Policy,  Treasury. 
ACTKM:  Notice  and  request  for 
comments. 


By  this  notice  the  Treasury 
Department  invites  public  comment  on 
a  proposed  information  collection.  The 
full  title  of  the  information  collection  is 
"Outbound  Portfolio  Investment  Survey: 
Survey  of  U.S.  Ownership  of  Foreign 
Long-Term  Securities". 
DATES:  Written  comments  should  be 
received  by  June  1, 1997. 
AOORESSES:  CommenU  should  be 
directed  to:  U.S.  Treasury  Department, 
1500  Pennsylvania  Ave.  NW.,  Room 
5466,  Washington,  DC  20220. 

TOR  fumHEn  HTontAVKm  oowtact: 
Request  for  additional  infdnnation  at 


copies  of  the  forms  and  instructions 
should  be  addressed  to  William  Griever 
at  the  above  address  or  by  calling  (202) 
622-0729. 

SUPPLatENTARY  irOWMATWW: 

Abstract:  These  forms  are  used  to 
conduct  periodic  surveys  of  U.S. 
holdings  of  foreign  long-term  securities 
for  portfolio  investment  purposes.  These 
data  are  used  for  policy  analysis,  and 
are  major  inputs  into  the  computation  of 
the  U.S.  balance  of  payments  account 
and  international  investment  position. 
The  previous  such  survey  was 
conducted  as  of  March  31,  1994,  and 
clearly  demonstrated  the  need  for  such 
periodic  surveys  by  significantly 
altering  the  estimated  level  of  U.S. 
holdings  of  foreign  long-term  seciirities. 

This  survey  is  also  part  on  an 
internationally-coordinated  effort  under 
the  auspices  of  the  International 
Monetaiiy  Fund  to  improve  data  in  this 
area  worldwide.  These  data  are  believed 
to  be  in  serious  error  on  a  worldwide 
basis.  Moat  of  the  maior  industrial  and 
financial  countries  will  be  participating 
in  this  svuvey. 

Current  Actions:  Forms  will  be 
reduced  from  five  to  three,  the 
instructions  will  be  simplified  and 
greatly  reduced,  and  fewer  overall  data 
items  will  be  collected.  Data  will  be 
collected  primarily  from  custodians  of 
securities,  and  from  major  investors  if 
they  do  not  employ  U.S.  custodians. 
Investors  employing  U.S.  custodians 
need  only  identify  their  custodians  auid 
the  amounts  entrusted  to  them. 

Type  of  Review:  Reinstatement  with 
change. 

Affected  Public:  Business/Financial 
Institutions. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Time  per  Respondent:  240 
hours  on  average  for  reporters  supplying 
detailed  information.  40  hours  on 
average  for  reporters  employing  U.S. 
custodians.  16  hours  on  average  for 
reporters  rlaiming  exemptions. 
Custodians  with  less  than  $20  million  in 
foreign  long-term  securities  in  custody 
or  investors  owning  less  than  $20 
million  in  foreign  long-term  securities 
are  exempt  from  reporting  on  the 
survey.  The  amount  of  time  required  to 
complete  the  survey  will  vary 
depending  on  the  amount  of  data  to 
report 

Estimated  Total  Burden:  147.500 
hours. 

Frequency  of  Response: 
Approximately  once  every  five  years. 

Comments:  Comments  submitted  in 
tesponae  to  this  notice  will  be 
summarized  and/or  included  in  dae 
request  for  OfBca  of  Maaagement 


Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuBcy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  of  operation,  maintenance  and 
purchase  of  services  to  provide 
information. 
loahoa  GodMam. 

Assistant  Secretary  for  Economic  Policy. 
(PR  Doc.  97-8012  Filed  3-28-97;  8:45  am) 
MLLMQ  GOOE  4S10-S-M 


Submission  to  0MB  for  Review; 
Comment  Request 

March  17, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementCs)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer.  Department  of  the 
Treasiuy,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  IX  20220. 

InterBal  Revenue  Service  (IRS) 

OMB  Number:  1545-0957. 

Form  Number:  IRS  Form  8508.  . 

Type  of  Review:  Revision 

Title:  Request  for  Waiver  From  Filing 
Information  Returns  on  Magnetic  Media. 

Description:  Certain  filers  of 
information  retiims  are  required  by  law 
to  file  on  magnetic  media.  In  some 
instances,  waivers  from  this 
requirement  are  necessary  and  justified. 
Form  8508  is  submitted  by  the  filer  and 
provides  information  on  which  IRS  will 
baae  its  waiver  determination. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  45  minutes. 

Fnquertcy  (^Response:  On  occasion. 


Estimated  Total  Reporting  Burden: 
750  hours. 

OAffl  Number:  1 545-1 507. 

Regulation  Project  Number:  INTL- 
656-87  Final. 

Type  of  Review:  Extension. 

Title:  Treatment  of  Shareholders  of 
Certain  Passive  Foreign  Investment 
Companies. 

Description:  The  reporting 
requirements  affect  U.S.  persons  that  are 
direct  and  indirect  shareholders  of 
passive  foreign  investment  companies 
(PFICs).  IRS  uses  Form  8621  to  identify 
PFICs,  U.S.  shareholders,  and 
transactions  subject  to  PFIC  taxation 
and  verify  income  inclusions,  excess 
distributions,  and  deferred  tax  amounts. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
131,250. 

Estimated  Burden  Hours  Per 
Respondent:  46  minutes. 

Frequency  of  Response:  Other  (One 
time  only). 

Estimated  Total  Reporting  Burden: 
100,000  hours. 

OMB  Number:  1545-1510. 

Revenue  Procedure  Number:  Revenue 
Procedure  96-60. 

Type  of  Review:  Extension. 

Title:  Procedure  for  Filing  Forms  W- 
2  in  Certain  Acquisitions. 

Description:  Information  is  required 
by  the  Internal  Revenue  Service  to  assist 
predecessor  and  successor  employers  in 
complying  with  the  reporting 
requirements  under  Code  sections  6051 
and  6011  for  Forms  W-2  and  941. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
553,500. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
110,700  hours. 

Ol^  Number:  1545-1521. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Confirmation  Letter  for 
Contracting  Out  of  Collection  Activities. 

Description:  It  is  necessary  that  the 
confirmation  letter  be  issued  during  the 
testing  phase  of  the  program  for 
contracting  out  collection  activities  so 
any  problems  associated  with  the 
contracting  out  process  can  be  quickly 
identified.  In  addition,  this  information 
will  be  to  determine  the  accuracy  of  IRS 
and  private  vendors'  records  with  regard 
to  taxes  due  and  payments  submitted. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions,  Farms,  Federal 


Government,  State.  Local  or  Tribal 
Governments. 

Estimated  Number  of  Respondents: 
225. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  56 
hours. 

OMB  Number:  1545-1523. 

Notice  Number:  Notice  97-12. 

Type  of  Review:  Extension. 

Title:  Electing  Small  Business  Trusts. 

Description:  This  notice  provides  the 
time  and  manner  for  making  the 
Electing  Small  Business  Trust  election 
pursuant  to  section  1361(e)(3). 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Burden: 
5,000  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue.  NW.  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-8076  Filed  3-28-97;  8:45  am) 
BHJJNQCOOE:  4«3»41-P 


Submission  for  OMB  Review; 
Comment  Request 

March  20. 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0021. 

Form  Number:  CF  3499. 

TVpe  of  Review:  Reinstatement 

Title:  Application  and  Approval  to 
Manipulate,  Examine.  Sample,  or 
Transfer  Goods. 

Description:  Customs  Form  3499  is 
prepared  by  importers  or  consignees  as 


an  application  to  request  examination, 
sampling,  or  transfer  of  merchandise 
under  Customs  supervision.  This  form 
is  also  an  application  for  the 
manipulation  of  merchandise  in  a 
bonded  warehouse  and  abandonment  or 
destruction  of  merchandise. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
2.290. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
13.740  hours. 

OMB  Number:  1515-0046. 

Form  Number:  CF  3485. 

Type  of  Review:  Extension. 

Title:  Lien  Notice. 

Description:  The  Lien  Notice  enables 
the  carriers,  cartmen,  and  similar 
businesses  to  notify  Customs  that  a  lien 
exists  against  individual/business  for 
nonpayment  of  freight  changes,  etc.,  so 
that  Customs  will  not  permit  delivery  of 
the  merchandise  from  public  stores  or  a 
bonded  warehouse  until  the  lien  is 
satisfied  or  discharged. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
8.897  hours. 

OMB  Number:  1515-0054. 

Fonn  Number:  CF  3173. 

Type  of  Review.  Reinstatement 

Title:  Application  for  Extension  of 
Bond  for  "Temporary  Importation. 

Description:  Imported  merchandise 
which  is  to  remain  in  the  U.S.  Customs 
territory  for  one  (1)  year  or  less  without 
dufy  payment  is  entered  as  a  temporary 
importation.  The  importer  may  apply 
for  an  extension  of  this  period  on 
Customs  Form  3173. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
1.200. 

Estimated  Burden  Hours  Per 
Respondent  13  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
3.641  hoius. 

OMB  Number.  1515-0148. 

Form  Number.  CF  331. 

Type  of  Review:  Revision. 

Title:  Manufacturing  £)rawback  Entry 
and/or  Certificate. 

Description:  The  Manufecturing 
Drawback  Entry  and/or  Certificate 
serves  as  an  entry,  a  certificate  of 
manufacture  and  delivery  (or  the 
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combinatioD),  or  a  certificate  of 
imported  merchandise  necessary  in  the 
filing  of  a  claim  for  a  refund  of  duty 
and/or  internal  revenue  tax  paid. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper.  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  124,998  hours. 

OhIB  Number.  1515-0154. 

Form  Number.  CF  339. 

Type  of  Review:  Extension. 

Tide:  User  Fees. 

Description:  The  User  Fees,  Customs 
Form  339,  information  is  necessary  for 
Customs  to  effectively  collect  fees  &om 
private  and  commercial  vessels,  private 
aircraft,  operators  of  commercial  trucks, 
and  passenger  and  freight  railroad  cars 
entering  the  United  States  and 
recipients  of  certain  dutiable  mail 
entries  for  certain  official  services. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
60,000. 

Estimated  Burden  Hours  Per 
Respondent.  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
20,000  hours. 

Clearance  Officer.  J.  Edgar  Nichols 
(202)  927-1426,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6216, 1301  Constitution 
Avenue,  N.W.,  Washington,  DC  20229. 

Oh4B  Reviewer.  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lok  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  97-«077  Filed  3-28-97;  8:45  am] 

■HXMO  CODE  4a»-0I-P 


DEPARTMENT  OF  THE  TREASURY 

Sutxnisslon  for  0MB  Review; 
CofiNiMnt  Repuest 

March  20.  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
8ubmission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 


Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  EX]  20220. 

Departmental  Offices/Financial  Crimes 
Enforcement  Network  (FinCEN) 

OMB  Number  1506-0004. 

Form  Number  IRS  Form  4789. 

Type  of  Review:  Extension. 

Title:  Ciurency  Transaction  Report. 

Description:  Tne  Bank  Secrecy  Act 
and  its  implementing  regulations 
require  all  financial  institutions  to  make 
a  report  of  transactions  in  currency  in 
excess  of  $10,000.  This  form  is  the 
method  by  which  such  reports  are  made 
by  all  financial  institutions,  except 
casinos. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
180,000. 

Estimated  Burden  Hours  Per 
Response:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4,000,000  hours. 

Clearance  Officer.  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  2110.  1425  New  York  Avenue, 
NW,  Washington,  DC  20220. 

OKtB  Reviewer.  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Loia  K.  HolUnd, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-8078  Filed  3-28-97;  8:45  am) 
nUMG  OOOC  4aiO-2S-P 


SulMnisslon  for  OMB  Review; 
Comment  Request 

March  18. 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer,  E)epartment  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

U^.  Costoms  Service  (CUS) 

OMB  Number:  1515-0091. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Importers  of  Merchandise 
Subject  to  Actual  Use  Provisions. 

Description:  The  Importer  of 
Merchandise  Subject  to  Actual  Use 


Provisions  is  part  of  the  regulation 
which  provides  that  certain  items  may 
be  admitted  duty-free  such  as  farming 
implements,  seed,  potatoes,  etc., 
providing  the  importer  can  prove  these 
items  were  virtually  used  as 
contemplated  by  law.  The  importer 
must  maintain  detailed  records  and 
furnish  a  statement  of  use. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Recordkeepers: 
12,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour,  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  13,000  hours. 

OMB  Number:  1515-0135. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Required  Records  for  Smelting 
and  Refining  Warehouse. 

Description:  Each  manufacturer 
engaged  in  smelting  or  refining  must  file 
an  annual  statement  showing  any 
material  change  in  the  character  of  the 
metal-bearing  materials  used  or  changes 
in  the  method  of  smelting  or  refining. 
Also  the  records  must  show  the  receipt 
and  disposition  of  each  shipment. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Recordkeepers: 
15. 

Estimated  Burden  Hours  Per 
Recordkeeper:  90  hours,  24  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  1 ,356  hours. 

OMB  Number:  1515-0137. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Declaration  of  Persons  Who 
Perform  Repairs  or  Alterations. 

Description:  The  Declaration  of 
Persons  Who  Perform  Repairs  in  used 
by  Customs  to  ensure  duty-free  status 
for  entries  covering  repaired  abroad.  It 
must  be  filed  by  importers  claiming 
duty-free  status. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Recordkeepers: 
10,236. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  10,236  hours. 

Clearance  Ofpcer:  ].  Edgar  Nichols, 
(202)  927-1426,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6216,  1301  Constitution 
Avenue,  NW.,  Washington,  DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 


Executive  Office  Building,  Washington, 

DC  20503. 

Lois  K.  HolUnd, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  97-8079  Filed  3-28-97;  8:45  am) 

BILLMO  CODE  MOO-OS-P 


Sutxnission  to  OMB  for  Review; 
Comment  Request 

March  21, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

iBtemal  Revenue  Service  (IRS) 

OMB  Number:  1545-0064. 

Form  Number:  IRS  Form  4029. 

Type  of  Review:  Extension. 

Title:  Application  for  Exemption  from 
Social  Security  and  Medicare  Taxes  and 
Waiver  of  Benefits. 

Description:  Form  4029  is  used  by 
members  of  recognized  religious  groups 


to  apply  for  exemption  from  social 
seciuity  and  Medicare  taxes  imder 
Internal  Revenue  Code  (IRC)  sections 
1402(g)  and  3127.  The  information  is 
used  to  approve  or  deny  exemption 
from  social  security  and  Medicare  taxes. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,754. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 7  minutes. 

Learning  aoout  the  law  or  the  form — 
11  minutes. 
Preparing  the  form — 11  minutes. 

Copying,  assembling,  and  sending  the 
form  to  the  SSA — 35  minutes. 

Frequency  of  Response:  Other  (filed 
only  once). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,017  hours. 

OMB  Number:  1545-0132. 

Form  Number:  TRS  Form  1120X. 

Type  of  Review:  Extension. 

Title:  Amended  U.S.  Corporation 
Income  Tax  Return. 

Description:  Domestic  corporations 
use  Form  1120X  to  correct  a  previously 
filed  Form  1120  or  Form  1120-A.  The 
data  is  used  to  determine  if  the  correct 
tax  liability  has  been  reported. 

RespondentK  Buinew  or  other  for- 
profit.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  67,302. 


Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 12  hr.,  12  min. 
Learning  about  the  law  or  the  form — 

1  hr.,  14  min. 
Preparing  the  form — 3  hr..  21  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 32  min. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,166,344  hours. 

OMB  Number:  1545-0202. 

Form  Number:  TRS  Forms  5310  and 
6088. 

Type  of  Review:  Extension. 

Title:  Application  for  Determination 
Upon  Termination  (5310);  and 
Distributable  Benefits  From  Employee 
Pension  Benefit  Plans  (6088). 

Description:  Employers  who  have 
qualified  deferred  compensation  plans 
can  take  an  income  tax  deduction  for 
contributions  to  their  plans.  IRS  uses 
the  date  on  Forms  5310  and  6088  to 
determine  whether  a  plan  still  qualified 
and  whether  there  is  any  discrimination 
in  benefits. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  30,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping  „ 

Learning  about  the  law  or  the  form  „ 

Preparing,  copying,  assembling,  and  sending  the  form  to  the  IRS 


Form  5310 


47  hr.,  35  min. 
4  hr.,  35  min.  . 
9  hr.,  9  min.  ... 


Form  6068 


5  hr.,  44  I 
1  hr.,  5  rr 
1  hr.,  14  I 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,040,700. 

OMB  Number:  1545-0260. 

Form  Number:  IRS  Form  706-CE. 

Type  of  Review:  Extension. 

Title:  Certificate  of  Payment  of 
Foreign  Death  Tax. 

Description:  Form  706-CE  is  used  by 
the  executors  of  estates  to  certify  that 
foreign  death  taxes  have  been  paid  so 
that  may  claim  the  foreign  death  tax 
credit  allowed  by  IRC  section  2014.  The 
information  is  used  by  IRS  to  verify  that 
the  proper  credit  has  been  claimed. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,250. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 46  min. 

Learning  aoout  the  law  or  the  form — 
4  min. 

Preparing  the  form — 25  min. 


Copying,  assembling,  and  sending  the 
form  to  the  IRS — 28  min. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,893  hours. 

OMB  Number:  1545-0441. 

Form  Number:  TRS  Forms  6559  and 
6559-A. 

Type  of  Review:  Extension. 

Title:  Transmitter  Report  and 
Summary  of  Magnetic  Media  (6559); 
and  Continuation  Sheet  for  Form  6559 
(6559-A). 

Description:  Forms  6559  and  6559-A 
are  used  by  filers  of  Form  W-2  and  Tax 
Data  to  transmit  filing  on  magnetic 
media.  The  Social  Security 
Administration  (SSA)  and  the  Internal 
Revenue  Service  (IRS)  need  signed  jurat 
and  summary  data  for  processing 
purposes.  The  forms  are  used  primarily 
by  large  employers  and  tax  filing 
services  (service  bureaus). 


Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions,  Farms, 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
100.000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
30,000  hours. 

OMB  Number  1545-1053. 

Form  Number:  TRS  Form  8709. 

Type  of  Review:  Extension. 

Title:  Exemption  From  Withholding 
on  Investment  Income  of  Foreign 
Government  and  International 
Organizations. 

Description:  This  form  is  used  by 
foreign  government  and  international 
organizations,  with  certain  types  of 
investments  in  the  United  States,  to  file 
with  withholding  agents  to  obtain 
exemption  from  withholding  under 
Code  Section  892.  The  withholding 
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agent  uses  the  information  to  determine 
the  appropriate  withholding,  if  any. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 13  min. 

Learning  about  the  law  or  the  form — 
25  min. 

Preparing  the  form — 26  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 20  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  42,600  hours. 

OMB  Number:  1545-1512. 

Revenue  Procedure  Number:  Revenue 
Procedure  96-61. 

Type  of  Review:  Extension. 

Title:  Electronic  Filing  Program. 

Description:  Revenue  Procedure  96- 

61  informs  those  who  participate  in  the 
Electronic  Filing  Program  for  Form 
1040,  and  Form  1040A,  and  Form 
1040EZ,  of  their  obligations  to  the 
Internal  Revenue  Service,  taxpayers, 
and  other  participants. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  75,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  15  hours,  17 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,146,272. 

Ob4B  Number:  1545-1513. 

Revenue  Procedure  Number:  Revenue 
Procedure  96-€2. 

Type  of  Review:  Extension. 

Title:  On-Line  Filing  Program. 

Description:  Revenue  Procedure  96- 

62  informs  those  who  participate  in  the 
On-Line  Filing  Program  for  Form  1040, 
Form  1040A.  and  Form  1040EZ,  of  their 


obligations  to  the  Internal  Revenue 
Service,  taxpayers,  and  other 
participants. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  14. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  423  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,919  hours. 

OMB  Number:  1545-1516. 

Form  Number:  IRS  Form  8832. 

Type  of  Review:  Extension. 

Title:  Entity  Classification  Election. 

Description:  An  eligible  entity  that 
chooses  not  to  be  classified  under  the 
default  rules  or  that  wishes  to  change  it 
current  classification  must  file  Form 
8832  to  elect  a  classification. 

Respondents:  Business  or  other  for- 
profit.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 1  hr..  20  min. 

Learning  about  the  law  or  the  form — 
1  hr.,  41  min. 

Preparing  and  sending  the  form  to  the 
IRS— 17  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  16,500  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571  1111  Constitution  Avenue. 
NW..  Washington,  DC  20224. 

QMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HolUad. 

Departmental  Reports  lAanagement  Officer. 
IFR  Doc.  97-M80  Filed  3-28-97;  8:45  am) 
■UJNOCOOE  4a»-01-P 


Submission  to  OMB  for  Review; 
Comment  Request 

March  24. 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0714. 

Form  Number:  IRS  Forms  8027  and 
8027-T. 

Type  of  Review:  Extension. 

TiUe:  Employer's  Annual  Information 
Return  of  Tip  and  Allocated  Tips  (8027); 
and  Transmittal  of  Employer's  Annual 
Information  Return  of  Tip  Income  and 
Allocated  Tips  (8027-T). 

Description:  To  help  IRS  in  its 
examinations  of  returns  filed  by  tipped 
employees,  large  food  or  beverage 
establishments  are  required  to  report 
annually  information  concerning  food 
or  beverage  operations  receipts,  tips  by 
employees,  and  in  certain  cases,  the 
employer  must  allocate  tips  to  certain 
employees. 

Respondents:  Business  and  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institution.  State,  Local  or 
Tribal  Governments. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  52,050. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 

Learning  about  (tie  law  or  Itw  tomn 

Preparing  and  sending  the  form  to  the  IRS 


8027 


5  hr.,  59  min 

42  min 

SO  min 


8027-T 


43  min. 


1  min. 


Frequency  of  Response:  Aimually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  368,908  hours. 

OMB  Number:  154S-0817. 

Regulation  Project  Number:  EE-28-78 
Final. 

Type  of  Review:  Extension. 

Title:  Inspection  of  Applications  for 
Tax  Exemption  and  Applications  for 
Determination  Letters  for  Pension  and 
Other  Plans. 


Description:  Internal  Revenue  Code 
section  6104  requires  applications  for 
tax  exempt  status,  annual  reports  of 
private  foundations,  and  certain 
portions  of  returns  to  be  open  for  public 
inspection.  Some  information  may  be 
withheld  from  disclosure.  IRS  needs  the 
information  to  comply  with  requests  for 
public  inspection  of  the  above-named 
documents. 


Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
51,070. 

Estimated  Burden  Hours  Per 
Respondent:  14  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
12,018  hours. 


OMB  Number:  1545-1227. 

Regulation  Project  Number:  FI-1D4- 
90  Final. 

Type  of  Review:  Extension. 

Title:  Tax  Treatment  of  Salvage  and 
Reinsurance. 

Description:  The  regulation  provides  a 
disclosure  requirement  for  an  insurance 
company  that  increases  losses  shown  on 
its  annual  statement  by  the  amount  of 
estimated  salvage  recoverable  taken  into 
account. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
5,000  hours. 

OMB  Number:  1545-1240. 

Regulation  Project  Number:  INTL- 
116-90  (NPRM). 

Type  of  Review:  Extension. 

Title:  Allocation  of  Charitable 
Contributions. 

Description:  The  recordkeeping 
requirements  affects  businesses  or  other 
for-profit  institutions.  This  information 
is  required  by  the  IRS  to  ensure  the 
proper  application  of  section  1.861- 
8(e)(iv)  of  the  regulations.  This 
information  will  be  used  to  verify  the 
U.S.  source  allocation  of  certain 
charitable  contributions. 

Respondents:  Business  or  other  for- 
profit. 

.  Estimated  Number  of  Recordkeepers: 
500. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping 
Burden:  500  hours. 

OMB  Number:  1545-1347. 

Regulation  Project  Number  Fl-7-94 
NPRM.  Temporary  and  Final;  FI-36-92 
Final. 

Type  of  Review:  Extension. 

Title:  Arbitrage  Restrictions  on  Tax- 
Exempt  Bonds. 

Description:  The  Code  limits  the 
ability  of  state  and  local  government 
issuers  of  tax-exempt  bonds  to  earn  and/ 
or  keep  arbitrage  profits  earned  with 
bond  proceeds.  This  regulation  requires 
recordkeeping  of  certain  interest  rate 
hedges  so  that  the  hedges  are  taken  into 
account  in  determining  those  profits. 

Respondents:  State,  Local  or  Tribal 
Governments. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  14  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  42,000  hours. 


QMB  Number:  1545-1517. 

Form  Number:  IRS  Form  1099-MSA. 

TVpe  of  Review:  Extension. 

Title:  Distributions  From  Medical 
Savings  Accounts. 

Description:  This  form  will  be  used  to 
report  distributions  from  a  medical 
savings  account  as  set  forth  in  section 
220(h). 

Fhespondents:  Business  m  other  for- 
profit 

Estimated  Number  (^Respondents: 
150.000. 

Estimated  Burden  Hours  Per 
Respondent:  7  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
45.000  hours. 

OMB  Number:  1545-1518. 

Form  Number:  IRS  Form  5498-MSA. 

Type  of  Review:  Extension. 

Tiue:  Medical  Savings  Account 
Information. 

Description:  This  form  will  be  used  to 
report  contributions  to  a  medical 
savings  account  as  set  forth  in  section 
220(h). 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
150.000. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
60.000  hours. 

OMB  Numher;  1545-1519. 

Form  Number:  IRS  Form  1099-LTC. 

Type  of  Review:  ^ctension. 

Title:  Long-Term  Care  and 
Accelerated  Death  Benefits. 

Description:  Under  the  terms  of 
Internal  Revenue  Code  (IRC)  sections 
7702B  and  lOlg,  qualified  long-term 
care  and  accelerated  death  benefits  paid 
to  chronically  ill  individuals  are  treated 
as  amounts  received  for  expenses 
incurred  for  medical  care.  Amounts 
received  on  a  per  diem  basis  in  excess 
of  $175.00  per  day  are  taxable.  Section 
6050Q  requires  all  such  amounts  to  be 
reported. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  State,  Local  or 
Tribal  Government 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Burden  Hours  Per 
Respondent:  11  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
4.750  hours. 

OA«B  Number:  1545-1520. 

Revenue  Procedure  Number:  Revenue 
Procedures  97-4.  97-5,  97-6  and  97-8. 

Type  of  Review:  Extension. 

Title:  Letter  Rulings  (97-4);  Technical 
Advice  (97-5);  Determination  Letters 
(97-6);  User  Fees  (97-8). 


Description:  The  information 
requested  in  proposed  sections  7.07. 
9.02-9'.06.  10.02.  10.03.  11.03. 
11.04(1)(5).  11.06,  12.01,  12.06.  12.07, 
13.09(1),  14.02(1)  and  the  Appendix  of 
proposed  Revenue  Procedure  97.4; 
proposed  sections  6.03,  9.01.  9.02. 
10.03-10.05. 11.02. 11.03. 12.01. 13.03, 
13.10, 15.10. 15.12, 16.04. 18.03-18.05 
of  proposed  Revenue  Procedure  97-5; 
proposed  sections  6.16.  6.18,  7.04. 
9.07(4).  10.05. 14, 16, 17.  20.02.  and 
22.04  of  proposed  Revenue  Procedure 
97-6;  and  proposed  section  6.01(12)(c). 
6.12(6)(a),  6.13(1).  and  11  of  proposed 
Revenue  Procedure  97-8  is  required  to 
enable  the  Office  of  the  Assistant 
Commissioner  (Employee  Plans  and 
Exempt  Organizations)  of  the  Internal 
Revenue  Service,  which  was  established 
by  section  1051(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(section  7082(b)  of  the  Internal  Revenue 
Code),  to  give  advice  on  filing  letter 
ruling,  determination  letter,  and 
technical  advice  requests  and  process 
such  requests. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms.  State, 
Lfxal  or  Tribal  Governments. 

Estimated  Number  of  Respondents: 
83.068. 

Estimated  Burden  Hours  Per 
Respondent:  2  houra,  8  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
177,686  hours. 

OMB  Number:  1545-1522. 

Revenue  Procedure  Number:  Revenue 
Procedures  97-1  and  97-3. 

Type  of  Review:  Extension. 

Title:  26  CFR  601.201— Rulings  and 
Determination  Letters. 

Description:  The  information 
requested  in  Revenue  Procedure  97-1 
under  proposed  sections  5.05.  6.07. 
8.01.  8.02.  8.03,  8.04,  8.05,  8.07,  9.01. 
10.06,  10.07,  10.09.  11.01. 11.06. 11.07. 
12.11.  13.02.  15.02,  15.07,  15.08,  15.09. 
and  15.11,  paragraph  (B)(1)  of  Appendix 
A,  and  Appendix  C,  and  in  Revenue 
Procedure  97-3  under  proposed 
sections  3.01  (22),  (24),  (25),  (27),  and 
(28).  3.02  (1)  and  (3).  4.01(26),  and  4.02 
(1)  and  (7)(b)  is  required  to  enable  the 
Internal  Revenue  Service  to  give  advice 
on  filing  letter  ruling  and  determination 
letter  requests  and  process  such 
requests. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households, 
Farms,  Federal  Government.  State.  Local 
or  Tribal  Government 

Estimated  Number  of  Respondents: 
3.800. 

Estimated  Burden  Hours  Per 
Respondent:  80  hours,  16  minutes. 

Frequency  of  Response:  On  occasion. 
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Estimated  Total  Reporting  Burden: 
304,990  hours. 

OMB  Number:  1545-1528. 

Revenue  Procedure  Number:  Revenue 
Procedure  97-15. 

Type  of  Review:  Extension. 

Title:  Section  103 — Remedial  Payment 
Closing  Agreement. 

Description:  This  information  is 
required  by  the  Internal  Revenue 
Service  to  verify  compliance  with 
sections  57.  103.  141, 142, 144, 145.  and 
147  of  the  Internal  Revenue  Code  of 
1986,  as  applicable  (including  any 
corresponding  provision,  if  any.  of  the 
Internal  Revenue  Code  of  1954).  This 
infoimation  will  be  used  by  the  Service 
to  enter  into  a  closing  agreement  with 
the  issuer  to  establish  the  closing 
agreement  amount. 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  15. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour,  30 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  75  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571,  1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860.  OfBce  of  Management 
and  Budget.  Room  10226.  New 
Executive  OfBce  Building.  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-6081  Filed  3-2S-S7;  8:45  am] 
■UJNQCOOC  4«»-»1-P 


Office  Of  the  Secretary 

List  ol  Countries  Requiring 
Cooperation  WItli  an  Intemationai 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  Internal 
Revenue  Code  of  1986.  the  Department 
of  the  Treastiry  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
intemationai  boycott  (within  the 
meaning  of  section  999(bK3)  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  countries 


may  require  participation  in,  or 

cooperation  with,  an  intemationai 

boycott  (within  the  meaning  of  section 

999(b)(3)  of  the  Internal  Revenue  Code 

of  1986). 

Bahrain 

Iraq 

Kuwait 

Lebanon 

Libya 

Oman 

Qatar 

Saudi  Arabia 

Syria 

United  Arab  Emirates 

Yemen,  Republic  of 

Dated:  March  19, 1997. 
Joaaph  Gnttentag. 

Intemationai  Tax  Counsel  (Tax  Policy). 
(FR  Doc.  97-6005  Filed  3-28-97;  8:45  am] 

BHJJNQ  COOC  4«10-aS-M 


Customs  Service 

[T.D.  97-181 

Customs  Commsrcial  Qauger  Approval 
of  Marine  Technical  Surveyors,  Inc. 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  approval  of  Marine 
Technical  Surveyore,  Inc.,  as  a 
commercial  gauger. 

SUMMARY:  Marine  Technical  Surveyors. 
Inc.  has  applied  to  U.S.  Customs  for 
approval  to  gauge  imported  petroleum, 
petroleum  products,  organic  chemicals 
and  vegetable  and  animal  oils  under 
Part  151.13  of  the  Customs  Regulations 
(19  CFR  151.13)  at  their  Donaldsonville, 
Louisiana  facility.  Customs  has 
determined  that  this  Cacility  meets  all  of 
the  requirements  for  approval  as  a 
commercial  gauger.  Therefore,  in 
accordance  with  Part  151.13(f)  of  the 
Customs  Regulations,  Marine  Technical 
Surveyors,  Inc.'s  Donaldsonville, 
Louisiana  she  is  approved  to  gauge  the 
products  named  above  in  all  Customs 
ports. 

SUPPLEMENTARY  MFOmUTION: 

Backgroand 

Part  151  of  the  Customs  Regulations 
provides  for  the  acceptance  at  Customs 
ports  of  laboratory  analyses  and  gauging 
reports  for  certain  products  from 
Customs  accredited  commercial 
laboratories  and  approved  gaugera. 
Marine  Technical  Surveyors,  Inc.,  of 


Donaldsonville,  Louisiana  has  applied 
to  Customs  for  commercial  gauger 
approval.  Customs  has  determined  that 
Marine  Technical  Surveyors.  Inc.  meets 
all  the  requirements  for  approval  as  a 
commercial  gauger.  Therefore,  in 
accordance  with  part  151.13(f)  of  the 
Customs  Regulations,  Marine  Technical 
Surveyors,  kic.'s  Donaldsonville, 
Louisiana  site  is  approved  to  gauge  the 
products  named  above  in  all  Customs 
ports. 

Location 

Marine  Technical  Surveyors.  Inc.'s 
approved  site  is  located  at:  125  Railroad 
Avenue,  Donaldsonville,  Louisiana 
70346. 

EFFECnVE  DATE:  March  5,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Senior  Science  Officer. 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service,  1301  Constitution 
Avenue  NW..  Washington,  DC  20229  at 
(202) 927-1060. 

Dated:  March  19,  1997. 
George  D.  Heavey, 

Director,  Laboratories  and  Scientific  Services. 
[FR  Doc.  97-7992  Filed  3-28-97;  8:45  am) 
BajJNQ  CODE  4«20-02-P 


UNITED  STATES  ENRICHMENT 
CORPORATION 

Sunshine  Act  Meeting 

TIME  ANO  DATE:  8:00  a.m.,  Wednesday, 
April  2, 1997. 

PLACE:  USEC  Corporate  Headquartera, 
6903  RockJedge  Drive,  Bethesda, 
Maryland  20817. 

STATUS:  One  part  of  this  meeting  will  be 
open  to  the  public.  The  balance  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Portion  Open  to  the  Public 

•  NRC  Regulatory  Process. 
Portions  Closed  to  the  Public 

•  Consideration  of  commercial  and 
financial  issues  of  the  Corporation. 
CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Barbara  Arnold,  301-564-3354. 

Dated:  March  26. 1997. 
William  H.  Timben,  |r.. 

President  and  Chief  Executive  Officer. 
(FR  Doc.  97-8157  Filed  3-26-97;  4:53  pm] 
■ujNQcooE  m»-on-m 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  96-38] 

Yu-To  Hsu,  M.D.,  Denial  of  Appllcalkm 

Correction 

In  notice  docxmient  97-6793 
beginning  on  page  12840  in  the  issue  of 
Tuesday.  March  18, 1997,  make  the 
following  correction: 

On  page  12842  in  the  second  column, 
before  the  FR  document,  the  signature 


line  was  omitted  and  should  have 

appeared  as  follows: 

|aM>S.MiMH^ 

Acting  Deputy  Administrator. 


Table  2 

(Hub*  wittt  irwvlsr  notaiion^ 


OEPAirniBfT  OF  TRANSPORTATION 
AvIsHon  Administration 


WMkwyJTID-2eO 


PraltA 
Turtwfan 


CooKtion 


In  proposed  rules  docnment  97-4370 
beginning  on  page  8198  in  the  issue  of 
Mmiday,  F^KXiary  24, 1997,  make  the 
following  correction: 

On  page  8200.  third  column.  Table  2, 
should  feed  o  follows: 


COD  Hub 

CCDHub 

CCDHub 

CCDHub 

R32981 

S25207 

S2S419 

R32990 

825206 

S25421 

f 

R32994 

S25221 

S25422 

R33000 

S2S229 

S25430 

R33004 

S25238 

S25437 

R33040 

S25246 

S2S439 

R33055 

S2S248 

S25449 

R33059 

S25250 

R33077 

S2S2S6 

- 

R33080 

S25262 

R33082 

S25268 

R33086 

S2S278 

R33087 

S25287 

R33089 

S2S288 

R33000 

■UJNQCOOC  tSOS-OI-O 


IMI 


IMI 


Monday 
March  31.  1997 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories;  Wool  Fit)ergiass 
Manufacturing:  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 

[M.  64  2  6807;  FRL-6696-8] 
Rm2000-AE75 

National  Emission  Standards  for 
Hazardous  Air  Poilutants  for  Source 
Catsgories:  Wool  F1k>erglass 
Manufacturing 

AGENCY:  EnvironmeDtal  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMIARY:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  new  and 
existing  sources  in  wool  fiberglass 
manufacturing  facilities.  The  hazardous 
air  pollutants  (HAPs)  emitted  by  the 
facilities  covered  by  this  proposed  rule 
include  three  metals  (arsenic, 
chromium,  lead)  and  three  organic 
HAPs  (formaldehyde,  phenol,  and 
methanol).  Exposure  to  these  HAPs  can 
cause  reversible  or  irreversible  health 
efiiects  including  carcinogenic, 
respiratory,  nervous  system, 
developmental,  reproductive,  and/or 
dermal  health  efiiects.  The  EPA 
estimates  the  proposed  NESHAP  would 
reduce  nationwide  emissions  of  HAPs 
from  these  facilities  by  530  megagrams 
per  year  (Mg/yr)  (580  tons  per  year  (ton/ 
yt]),  an  approximate  30  percent 
reduction  from  the  cxirrent  level  of 
emissions.  Emissions  of  particulate 
matter  (PM)  would  be  reduced  by  an 
estimated  760  Mg/yr  (840  ton/yr)  under 
the  proposed  NESHAP. 

The  standards  are  proposed  imder  the 
authority  of  section  112(d)  of  the  Clean 
Air  Act  (CAA)  and  are  based  on  the 
Administrator's  determination  that  wool 
fiberglass  manufricturing  facilities  may 
reasonably  be  anticipated  to  emit 
several  of  the  188  HAPs  listed  in  the 
draft  112(s)  Report  to  Congress  from  the 
various  process  operations  found  within 
the  industry.  The  proposed  NESHAP 
would  provide  protection  to  the  public 
by  requiring  all  wool  fiberglass  plants 
that  are  major  sources  to  meet  emission 
standards  reflecting  the  application  of 
the  maximum  achievable  control 
technology  (MACT). 
DATES:  Comments.  The  EPA  will  accept 
comments  on  the  proposed  rule  until 
May  30.  1997. 

Public  hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  April  21. 1997.  If  a  hearing  is 
held,  it  will  take  place  at  10  a.m.  on 
April  30,  1997.  Persons  interested  in 
attending  the  hearing  should  call  the 


contact  person  listed  below  to  verify 
that  a  hearing  will  be  held. 

Request  to  speak  at  hearing.  Persons 
mshing  to  present  oral  testimony  must 
contact  the  person  listed  below  (see 
ADDRESSES)  by  April  21, 1997. 
A00AE8SES:  Conunents.  Interested 
parties  may  submit  written  comments 
(in  duplicate,  if  possible)  to  Docket  No. 
A-95-24  at  the  following  address:  Air 
and  Radiation  Docket  and  Information 
Center  (6102),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  The  EPA 
requests  that  a  separate  copy  of  the 
comments  also  be  sent  to  the  contact 
person  listed  below. 

Docket.  Docket  A-95-24.  containing 
supporting  information  used  in 
developing  the  proposed  standard,  is 
located  at  the  above  address  in  Room 
M-1500,  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8:00  a.m.  to 
5:30  p.m.,  Monday  through  Friday. 
Copies  of  this  information  may  be 
obtained  by  request  from  the  Air  Docket 
by  calling  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

Public  hearing.  If  anyone  contacts  the 
EPA  requesting  a  public  hearing  by  the 
required  date  (see  DATES),  the  hearing 
will  be  held  at  the  EPA  Office  of 
Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina  27711. 
Persons  interested  in  presenting 
testimony  should  contact  Ms.  Cathy 
Coats  at  (919)541-5422. 

A  verbatim  transcript  of  the  hearing 
and  any  written  statements  will  be 
available  for  public  inspection  and 
copying  during  normal  working  hours  at 
the  EPA's  Air  and  Radiation  Docket  in 
Washington,  DC. 

FOR  FUflTHER  INFORMATION  CONTACT:  For 
information  concerning  the  proposed 
regulation,  contact  Mr.  William  J. 
Neuffer,  Minerals  and  Inorganic 
Chemicals  Croup,  Emission  Standards 
Division  (MD-13)  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-5435.  For 
information  regarding  Methods  316  and 
318,  contact  Ms.  Rima  N.  Dishakjian, 
Emissions,  Monitoring,  and  Analysis 
Division,  telephone  number  (919)  541- 
0443. 

SUPPLEMENTARY  MFORMATKM: 

Regulated  entities:  Entities  potentially 
regulated  by  this  action  are  those 
industrial  facilities  that  manufacture 
wool  fiberglass.  Regulated  categoriw 
and  entities  are  shown  in  Table  1.  This 
table  is  not  intended  to  be  exhaustive, 
but  rather  provides  a  guide  for  readers 
regarding  entities  likely  to  be  regulated 


by  final  action  on  this  proposal.  This 
table  lists  the  types  of  entities  that  EPA 
is  now  aware  could  potentially  be 
regulated  by  final  action  on  this 
proposal.  To  determine  whether  your 
facility  is  regulated  by  final  action  on 
this  proposal,  you  should  carefully 
examine  the  applicability  criteria  in 
section  in.A  of  this  preamble  and  in 
§63.1380  of  the  proposed  rule.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
MFORMATKM  CONTACT  section. 

Table  i  .—Regulated  Categories 
AND  Entities 


Entity  category 

uescnpiion 

Industrial 

Wool  Fiberglass  Man- 

ufacturing Plants 

(SIC  3296). 

Federal  Government: 

Not  Affected 

State/Local/Trit>aJ 

Government:  Not 

Atlected 

The  information  in  this  preamble  is 
organized  as  follows: 

L  Statutory  Authority 
n.  Introduction 

A.  Background 

B.  NESHAP  for  Source  Categories 

C.  Health  EfTecU  of  Pollutants 

D.  Wool  Fiberglass  Manufactiuing  Industry 
ProBle 

E.  Pollution  Prevention 

m.  Summary  of  Proposed  Standards 

A.  Applicability 

B.  Emission  Limits  and  Requirements 
C  Performance  Test  and  Compliance 

Provisions 

D.  Monitoring  Requirements 

E.  Notification,  Recordkeeping,  and 
Reporting  Requirements 

IV.  Impacts  of  Proposed  Standards 

A.  Applicability 

B.  Air  Quality  Impacts 
C  Water  Impacts 

D.  Solid  Waste  Impacts 

E.  Energy  Impacts 

F.  Nonair  Environmental  and  Health 
Impacts 

C.  Cost  Impacts 

H.  Economic  Impacts 

V.  Selection  of  Proposed  Standards 

A.  Selection  of  Source  Category 

B.  Selection  of  Emission  Sources 
C  Selection  of  Pollutants 

D.  Selection  of  Proposed  Standards  for 
Existing  and  New  Sources 

1.  Background 

2.  Selection  of  Floor  Technologies 

3.  Emission  Limits 

E.  Selection  of  Monitoring  Requirements 

F.  Selection  of  Test  Methods 

G.  Solicitation  of  Comments 

VI.  Administrative  Requirements 
A  Docket 

B.  Public  Hearing 


C.  Executive  Order  12B66 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

E.  Unfunded  Mandates  Reform  Act 

F.  Regulatory  Flexibility 

G.  Paperwork  Reduction  Act 
H.  Clean  Air  Act 

L  Pollution  Prevention  Act  ^ 

L  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  101. 
112, 114. 116,  and  301  of  the  Clean  Air 
Act.  as  amended  (42  U.S.Q  7401,  7412. 
7414.  7416.  and  7601). 

n.  Introduction 

A.  Background 

Section  112(c)  of  the  Act  directs  the 
Agency  to  list  each  category  of  major 
and  area  sources  as  appropriate  emitting 
one  or  more  of  the  189  HAPs  listed  in 
section  112(b)  of  the  Act.  The  EPA 
published  an  initial  list  of  source 
categories  on  July  16,  1992  (57  FR 
31576),  and  may  amend  the  list  at  any 
time.  "Wool  Fiberglass  Manufocturing" 
is  one  of  the  174  categories  of  sources 
listed  in  the  notice.  As  defined  in  the 
EPA  report.  Documentation  for 
Developing  the  Initial  Source  Category 
List  (docket  item  n-A-5),  the  Wool 
Fiberglass  Manti&cturing  source 
category  includes  any  facility  engaged 
in  producing  wool  fiberglass  from  sand, 
feldspar,  sodium  sulfate,  anhydrous 
borax,  boric  acid,  or  any  other  materials. 
Facilities  that  manufacture  mineral 
wool  from  rock,  slag,  and  other  similar 
materials  are  not  included  in  the  source 
category.  On  December  3, 1993  (58  FR 
63941),  EPA  published  a  schedule  for 
the  promulgation  of  standards  for  the 
sources  selected  for  regulation  under 
section  112(c)  of  the  Act.  According  to 
this  schedule,  MACT  standards  for  this 
source  category  must  be  promulgated  no 
later  than  November  15.  1997. 

In  the  manufacture  of  wool  fiberglass, 
molten  glass  is  formed  into  fibers, 
which  are  bonded  by  an  organic  resin  to 
produce  a  wool-like  material  used 
primarily  for  thermal  and  acoustical 
insulation.  The  EPA  estimates  that  at 
the  current  level  of  control,  1,770  Mg/ 
yr  (1.950  ton/yr)  of  metal  HAPs  and 
formaldehyde  are  emitted  from  glass- 
melting  furnaces  and  manufacturing 
lines  in  wool  fiberglass  plants 
nationwide.  The  HAPs  released  from 
glass-melting  furnaces  include  arsenic, 
chromium,  and  lead;  an  estimated  750 
Mg/yr  (830  ton/yr)  of  particulate  matter 
also  are  emitted.  Organic  HAPs 
(formaldehyde,  phenol,  and  methanol) 
are  released  from  rotary  spin  (RS) 
forming,  curing,  and  cooling  pnM^esses 


and  from  flame  attenuation  (FA) 
forming  and  curing  processes. 

B.  NESHAP  for  Source  Categories 

Section  112  of  the  Act  requires  that 
EPA  promulgate  regulations  for  the 
control  of  HAP  emissions  from  both 
new  and  existing  major  sources.  The 
statute  requires  the  regulations  to  reflect 
the  maximum  degree  of  reduction  in 
emissions  of  HAPs  that  is  achievable 
taking  into  consideration  the  cost  of 
achieving  the  emission  redviction,  any 
nonair  quality  health  and  environmental 
impacts,  and  energy  requirements.  This 
level  of  control  is  commonly  referred  to 
as  MACT.  For  new  sources,  MACT 
standards  cannot  be  less  stringent  than 
the  emission  control  that  is  achieved  in 
practice  by  the  best-controlled  similar 
source.  [See  section  112(d)(3).]  The 
MACT  standards  for  existing  sources 
can  be  less  stringent  than  standards  for 
new  sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  for  categories  and  subcategories 
with  30  or  more  sources,  or  the  best- 
performing  5  sources  for  categories  or 
subcategories  with  fewer  than  30 
sources.  In  essence,  these  MACT 
standards  would  ensure  that  all  major 
sources  of  air  toxic  emissions  achieve 
the  level  of  control  already  being 
achieved  by  the  better  controlled  and 
lower  emitting  sources  in  each  category. 
This  approach  provides  assurance  to 
citizens  that  each  major  source  of  toxic 
air  pollution  will  be  required  to 
effectively  control  its  emissions.  At  the 
same  time,  this  approach  provides  a 
level  economic  playing  field,  ensuring 
that  facilities  that  employ  cleaner 
processes  and  good  emissions  controls 
are  not  disadvantaged  relative  to 
competitors  with  poorer  controls. 

The  control  of  HAPs  is  achieved 
through  the  promulgation  of  technology- 
based  emission  standards  under 
sections  112(d)  and  112(f)  and  work 
practice  standards  under  112(h)  for 
categories  of  sources  that  emit  HAPs. 
Emission  reductions  may  be 
accomplished  through  the  application  of 
measures,  processes,  methods,  systems, 
or  techniques  including,  but  not  limited 
to:  (1)  Reducing  the  volume  of.  or 
eliminating  emissions  of.  such 
pollutants  through  process  changes, 
substitution  of  materials,  or  other 
modifications;  (2)  enclosing  systems  or 
processes  to  eliminate  emissions;  (3) 
collecting,  capturing,  or  treating  sudi 
pollutants  when  released  from  a 
process,  stack,  storage  or  fugitive 
emissions  point;  (4)  design,  equipment, 
work  practice,  or  operational  standards 
(including  requirements  for  operator 


training  or  certification)  as  provided  in 
subsection  (h);  or  (5)  a  combination  of 
the  above.  [See  section  112(d)(2).l  The 
EPA  may  promtilgate  more  stringent 
regulations  to  address  residual  risk  that 
rraoains  after  the  imposition  of  controls 
within  8  years  of  promulgation  of  the 
NESHAP.  [See  section  112(f)(2).] 

C.  Health  Effects  of  Pollutants 

The  CAA  was  created,  in  part,  "to 
protect  and  enhance  the  quality  of  the 
Nation's  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population" 
[42  U.S.C  7401(b)l.  This  proposed 
regtilation  would  protect  the  public 
hralth  by  reducing  emissions  of  HAPs 
frt>m  wool  fiberglass  manufacturing 
facilities.  This  proposed  regulation  is 
technology-based,  i.e.,  based  on  MACT. 

Emission  data  collected  during 
development  of  this  proposed  NESHAP 
show  that  several  HAPs  are  emitted 
bora  wool  fiberglass  manufacturing 
plants  and  will  be  reduced  by 
implementation  of  the  standard.  The 
proposed  emission  limits  would  reduce 
emissions  of  three  particulate  metal 
HAPs:  chromium,  arsenic,  and  lead 
frtmi  glass  melting  furnaces.  The  organic 
HAPs  (formaldehyde,  phenol,  and 
methanol)  are  emitted  from  wool 
fiberglass  manufacturing  lines  and 
would  also  be  reduced  by  the  proposed 
standard.  In  addition  to  these  HAPs  and 
as  a  result  of  the  control  of  the  metal 
HAPs,  the  proposed  standard  also 
would  reduce  emissions  of  PM,  which 
is  regulated  under  the  CAA  as  a  criteria 
pollutant,  and  volatile  organic 
compounds  fVOC).  More  information  on 
PM  can  be  fotmd  in  EPA's  criteria 
docimient  for  PM  emissions.  Following 
is  a  summary  of  the  potential  health 
effiects  caused  by  exposure  to  these 
pollutants. 

Three  metals — arsenic,  chromium, 
and  lead — appear  on  the  section  112(b) 
list  of  HAPs  and  are  emitted  from  glass 
melting  furnaces.  Long-term  inhalation 
exposure  to  arsenic  is  strongly 
associated  with  lung  cancer,  and  also 
irritates  the  skin  and  mucous 
membranes.  The  EPA  has  classified 
arsenic  as  a  Class  A,  known  human 
carcinogen.  The  effects  of  inhaling 
chromium  depend  on  whether  the 
oxidation  state  of  the  metal  is  trivalent 
or  hexavalent.  Trivalent  chromium  is  an 
essential  nutrient,  and  is  substantially 
less  toxic  than  hexavalent  chromium. 
Both  types  of  chromium  irritate  the 
respiratory  tract  Hexavalent  chromium 
inhalation  is  associated  with  lung 
cancer,  and  EPA  has  classified  it  as  a 
Class  A,  known  human  carcinogen.  Data 
are  insufficient  to  classify  trivalent 
chromium  as  to  human  carcinogenicity. 
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Lead  exposure  damages  the  cenUBl 
nervous  system,  especially  in  children, 
who  may  suffer  decreased  IQ  and  other 
neurobehavioral  deficits.  Children  and 
adidts  exposed  to  higher  doses  of  lead 
may  experience  anemia,  kidney  damage, 
and  high  blood  pressure.  The  EPA  has 
classified  lead  as  a  Class  B2,  probable 
human  carcinogen,  on  the  basis  of 
reports  of  kidney  tumors  in  animal 
studies.  (See  docket  items  II-A-4,  II-A- 

6,  n-A-10.  n-i-€,  n-i-7,  n-i-e.) 

Exposure  to  formaldehyde,  methanol, 
and  phenol  irritates  the  eyes,  skin,  and 
mucous  membranes  and  causes 
conjimctivitis,  dermal  inflammation, 
and  respiratory  symptoms. 
Formaldehyde  exposure  has  been 
associated  with  reproductive  effects 
such  as  menstrual  disorders  and 
pregnancy  problems  in  women  workers. 
The  EPA  has  classified  formaldehyde  as 
a  Class  Bl,  probable  human  carcinogen, 
on  the  basis  of  finHJT^gs  of  nasal  cancer 
in  animal  studies,  and  limited  human 
data.  Phenol  has  been  shown  to  cause 
damage  to  the  liver,  kidney, 
cardiovascular  system,  and  central 
nervous  system  in  animal  studies.  Acute 
exposure  to  methanol  (usually  by 
ingestion)  is  well-known  to  cause 
blindness  and  severe  metabolic  acidosis, 
sometimes  leading  to  death.  Chronic 
methanol  exposure,  including 
inhalation,  may  cause  central 
disturbances  possibly  leading  to 
blindness.  Data  are  not  sufficient  to 
classify  either  phenol  or  methanol  as  to 
potential  human  carcinogenicity.  (See 
docket  items  n-A-7,  II-A-9,  II-I-2,  II- 
1-3,  n-I-4.) 

Formaldehyde,  phenol,  and  methanol 
also  are  VCXZs,  which  are  precursors  to 
ozone  formation.  Ambient  ozone  can 
cause  damage  to  lung  tissue,  reduction 
of  lung  function,  and  increased 
sensitivity  of  the  limg  to  other  irritants. 
Several  provisions  of  the  CAA  are  aimed 
at  reducing  emissions  of  VOC. 
Additional  information  on  the  health 
efiiscts  of  ozone  are  included  in  EPA's 
Criteria  document,  which  support  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone. 

The  EPA  does  recognize  that  the 
degree  of  adverse  health  effects  can 
range  from  mild  to  severe.  The  extent 
and  degree  to  which  the  health  effects 
may  be  experienced  is  dependent  upon 
(1)  the  ambient  concentrations  observed 
in  the  area  (e.g.,  as  influenced  by 
emission  rates,  meteorological 
conditions,  and  terrain),  (2)  the 
frequency  of  and  duration  of  exposures, 
(3)  characteristics  of  exposed 
individuals  (e.g.,  genetics,  age,  pre- 
existing health  conditions,  and 
lifestyles),  and  (4)  pollutant-specific 
characteristics  (e.g.,  toxicity,  half-lifs  in 


the  environment,  bioacciunulation,  and 
persistence). 

D.  Wool  Fiberglass  Manufacturing 
Industry  Profile 

Wool  fiberglass  products  are  primarily 
used  as  thermal  and  acoustical 
insulation  for  buildings,  automobiles, 
aircraft,  appliances,  ductwork,  and 
pipes.  Other  uses  include  liquid  and  air 
filtration.  Approximately  90  percent  of 
the  wool  fiberglass  currently  produced 
is  for  building  insulation  products. 

Wool  fiberglass  is  currently 
manufactured  in  the  United  States  by 
five  companies  operating  27  plants  in  15 
states.  According  to  the  size  definition 
applied  to  this  industry  by  the  U.S. 
Small  Business  Administration  (750 
company  employees  or  less),  none  of 
these  firms  is  classified  as  a  small 
business.  These  plants  operate  a  total  of 
74  manufacturing  lines. 

Wool  fiberglass  is  manufactured  in  a 
process  that  forms  thin  fibers  from 
molten  glass.  A  typical  wool  fiberglass 
manufactiuing  line  consists  of  the 
following  processes:  (1)  Preparation  of 
molten  glass,  (2)  formation  of  fibers  into 
a  wool  fiberglass  mat,  (3)  ciuing  the 
binder-coated  fiberglass  mat,  (4)  cooling 
the  mat  (not  always  present),  and  (5) 
backing,  cutting,  and  packaging.  Wool 
fiberglass  manufacturing  plants 
typically  contain  one  or  more 
manufacturing  lines. 

Raw  materials  for  the  glass  batch  are 
weighed,  mixed,  and  conveyed  to  the 
glass  melting  furnace,  which  may  be 
gas-fired,  electric,  or  gas  and  electric 
combined.  The  primary  component  of 
wool  fiberglass  is  sand,  but  it  also 
includes  varying  quantities  of  feldspar, 
sodium  sulfate,  anhydrous  borax,  boric 
acid,  and  many  other  materials.  Cullet, 
crushed  recycled  glass,  is  a  primary 
component  in  most  batches  and  is 
required  by  Executive  Order  for  Federal 
agency  purchases  and  by  law  in  certain 
States.  Two  methods  of  forming  fibers 
are  used  in  the  industry.  In  the  rotary 
spin  (RS)  process,  centrifugal  force 
causes  molten  glass  to  flow  through 
small  holes  in  the  wall  of  a  rapidly 
rotating  cylinder.  In  the  flame 
attenuation  (FA)  process,  molten  glass 
flows  by  gravity  from  a  small  furnace,  or 
pot,  to  form  threads  that  are  then 
attenuated  (stretched  to  the  point  of 
breaking)  with  air  and/or  flame. 

After  the  fibers  are  formed,  they  are 
sprayed  with  a  binder  and  collected  as 
a  mat  on  a  moving  conveyor.  The 
purpose  of  the  binder  is  to  hold  the 
fibers  together  and  its  composition 
varies  with  product  type.  Typically,  the 
binder  consists  of  a  solution  of  phenol- 
formaldehyde  resin,  water,  urea,  lignin, 
silane,  and  ammonia.  The  conveyor 


carries  the  newly  formed  mat  through 
an  oven  for  curing  of  the  thermosetting 
resin  and  then  through  a  cooling 
section.  Some  products  do  not  require 
curing  and/or  cooling.  FA 
manufacturing  lines  do  not  have  cooling 
processes. 

No  Federal  air  standards  specifically 
apply  to  HAP  emissions  ironx  wool 
fiberglass  production  plants.  Emission 
limits  for  PM  in  the  new  source 
performance  standards  (NSPS)  for  glass 
manufacturing  plants  (40  CFR  part  60, 
subpart  CC)  are  applicable  to  gas-fired 
and  modified  process  glass-melting 
furnaces  in  the  wool  fiberglass  industry 
that  were  constructed,  modified,  or 
reconstructed  after  June  15,  1979.  The 
NSPS  for  wool  fiberglass  insulation 
manufectiuing  plants  (40  CFR  part  60, 
subpart  PPP)  limits  PM  emissions  fit>m 
wool  fiberglass  insulation 
manufacturing  lines  using  the  RS 
forming  process  that  were  constructed, 
modified,  or  reconstructed  after 
February  7. 1984.  The  NSPS  does  not 
require  controls  for  VOC  or  organic 
HAPs. 

As  a  result  of  the  NSPS  and  State 
requirements,  PM  controls  are  in  place 
for  most  glass-melting  furnaces.  Of  the 
56  gas  and  electric  furnaces  (including 
gas/electric  combinations),  37  are 
equipp>ed  with  baghouses  or 
electrostatic  precipitators  (ESPs). 
Among  those  furnaces  without  add-on 
controls  are  12  electric  furnaces  that 
control  PM  emissions  through  their 
design  and  operation. 

Controls  also  are  in  place  for  RS 
manufacturing  lines.  All  40  RS  forming 
processes  control,  to  varying  degrees, 
organic  emissions  using  one  or  more  of 
the  several  process  modifications 
available  to  this  industry.  Of  the  43 
curing  ovens,  14  are  equipped  v«rith  a 
thermal  incinerator.  Cooling  process 
emissions  are  uncontrolled  for  organic 
HAP  emissions. 

Because  of  the  differences  in 
emissions  potential,  limitations  on  the 
application  of  process  controls,  and  the 
dedication  of  lines  to  certain  product 
categories,  FA  forming  processes  are 
separated  into  four  subcategories:  light 
density,  automotive,  heavy  density,  and 
pipe  products.  None  of  the  light  density 
or  automotive  FA  forming  processes  are 
equipped  v»rith  HAP  controls.  In  a  few 
instances,  FA  forming  processes  that 
produce  heavy  density  products,  are 
controlled  using  process  modifications. 
All  FA  forming  processes  producing 
pipe  products  use  process 
modifications.  None  of  the  31  curing 
ovens  on  FA  manufacturing  lines  are 
equipped  with  HAP  emission  controls. 


E.  Pollution  Prevention 

Pollution  prevention  is  a  partial  basis 
for  the  emission  standards  for  RS  and 
FA  manufacturing  lines.  The  emission 
standard  for  RS  manufacturing  lines  is 
formulated  as  the  sum  of  the  MACT 
floor  emission  levels  for  forming, 
curing,  and  cooling  where  process 
modification  is  the  MACT  floor  for 
forming  processes,  incineration  is  the 
MACT  floor  for  curing  ovens,  and  no 
control  is  the  MACT  floor  for  cooling 
processes.  The  emission  standards  for 
new  and  existing  FA  manufacturing 
lines  producing  pipe  products  and  new 
FA  manufacturing  lines  producing 
heavy-density  products  are  the  simi  of 
the  MACT  floor  emission  levels  for 
forming  and  curing  (there  are  no 
separate  cooling  processes  on  FA 
manufacturing  lines).  Process 
modification  is  the  MACT  floor  for 
forming  processes  and  no  control  is  the 
MACT  floor  for  ciuing  ovens.  By 
formulating  the  standard  as  a  sum  of  the 
individual  forming,  curing,  and  cooling 
MACT  floor  emission  levels  for  RS 
manufactiuing  lines  and  forming  and 
curing  MACT  floor  emission  levels  for 
certain  FA  manufacturing  lines,  we  have 
allowed  tradeoffs  for  existing  facilities 
that  will  accomplish  the  same 
environmental  results  at  lower  costs  and 
will  encourage  process  modifications 
and  pollution  prevention  alternatives. 
According  to  the  industry,  new  RS 
manufactiuing  lines  may  be  able  to  meet 
the  line  standard  without  the  use  of 
cosUy  incinerators  with  their  energy  and 
other  environmental  impacts,  such  as 
increased  nitrogen  oxides  (NOx)  and 
sulfur  oxides  (SOx)  emissions,  by 
incorporating  pollution  prevention 
measures.  Pollution  prevention 
alternatives  will  also  increase  binder 
utilization  efficiency  and  reduce 
production  costs  for  industry.  In 
selecting  the  format  of  the  emission 
standard  for  emissions  from 


manufactiuing  lines,  the  EPA 
considered  various  alternatives  such  as 
setting  separate  emission  limits  for  each 
process,  i.e..  forming,  ctiring,  and 
cooling.  A  line  standard  gives  the 
industry  greater  flexibility  in  complying 
with  the  proposed  emission  limit  and  is 
the  least  costly  because  industry  can 
avoid  the  capital  and  annual  operating 
and  maintenance  costs  associated  with 
the  purchase  of  add-on  control 
equipment. 

m.  Snmmary  of  Propoaad  Standards 

A.  Applicability 

The  proposed  NESHAP  applies  to 
each  of  the  following  existing  and  newly 
constructed  sources:  glass-melting 
furnaces  located  at  a  wool  fiberglass 
manufacturing  plant  (Standard 
Industrial  Qassification  [SIC]  code 
3296),  RS  manubcturing  lines  that 
produce  building  insulation,  and  FA 
manufacturing  lines  producing  pipe 
insulation.  The  proposed  NESHAP  also 
applies  to  new  FA  manufacturing  lines 
producing  heavy  density  products. 
Facilities  that  manufacture  mineral 
wool  from  rock  or  slag  are  not  subject 
to  the  proposed  rule  but  are  subject  to 
a  separate  NESHAP  for  mineral  wool 
production.  Provisions  are  included  in 
the  NESHAP  general  provisions  (40  CFR 
part  63.  subpart  A)  for  the  owner  or 
operator  to  obtain  a  determination  of 
applicability.  A  facility  that  is 
determined  to  be  an  area  source  would 
not  be  subject  to  the  NESHAP. 

B.  Emission  Limits  and  Requirements 

Emission  limits  for  PM  are  proposed 
for  glass-melting  furnaces.  Because  the 
MACT  floor  for  existing  and  the  MACT 
floor  for  new  glass-melting  furnaces  are 
the  same,  the  same  emission  limit 
applies  to  both  new  and  existing 
sources.  Emission  limits  for 
formaldehyde  also  are  proposed  for  each 
new  or  existing  RS  manufacturing  line. 


each  new  and  existing  FA 
manufacturing  line  producing  pipe 
insulation,  and  each  new  FA 
manufacturing  line  producing  heavy 
density  products. 

A  surrogate  approach,  where  PM 
serves  as  a  surrogate  for  HAP  metals  and 
formaldehyde  serves  as  a  surrogate  for 
organic  HAPs,  is  employed  to  allow 
easier  and  less  expensive  testing  and 
monitoring  requirements.  The  proposed 
emission  limits  are  in  (he  same  format 
(mass  of  emissions  per  unit  of 
production)  as  the  existing  NSPS  for 
glass-melting  furnaces  and  for  wool 
fiberglass  plants — kilograms  per 
megagram  (kg/Mg)  or  pound  per  ton  (lb/ 
ton)  of  glass  pulled.  AppUcation  of  the 
proposed  emission  limits  to  the 
manufacturing  line  (forming,  curing, 
and  cooling)  is  consistent  with  the 
existing  NSPS  and  the  use  of  a  kg/Mg 
(lb/ton)  format  recognizes  that  common 
industry  practice  is  to  vent  more  than 
one  process  unit  to  common  ductworii^/ 
controls.  This  format  also  provides 
greater  flexibility  in  achieving 
compliance  with  the  use  of  pollution 
prevention  measures,  especially  process 
modifications  that  provide  the  same 
environmental  benefits  without  the 
need  to  purchase  add-on  control 
devices.  The  proposed  emission  limits 
are  presented  in  metric  units  in  Table 
2(a)  and  F.ngli«h  units  in  Table  2(b). 

The  proposed  emission  limits  for 
existing  sources  are  based  on  the 
performance  of  the  control  technology 
identified  as  the  MACT  floor.  The 
MACT  floor  for  existing  glass-melting 
furnaces  is  an  ESP  or  a  baghouse. 
Because  well-designed  and  -operated 
ESPs  and  baghouses,  which  are  the 
MACT  floor  for  existing  glass-melting 
furnaces,  represent  the  best  technologies 
available  for  controlling  PM  emissions, 
including  HAP  metals,  the  MACT  floor 
for  new  sources  is  the  same. 


Table  2(a).— Summary  of  Proposed  Emission  Limits  for  New  and  Existing  Glass-Melting  Furnaces  and  RS 
AND  FA  Manufacturing  Lines  in  Wool  Fiberglass  Manufacturing  Plants 

[Metric  units] 


Process 

Emission  limit 

Existing 

fc. — 
new 

Furnace 

0.25  kg  of  PM  per  Mg  of  glass  puHed 

0.25  kg  of  PM  per  Mg  ol  glass  pulled. 

RS  Manufacturing  Line 

fa  Manufacturing  Line 

0.6  kg  ot  kxmaldehyde  per  Mg  of  glass  puUed 

Pipe  Insulation 
3.4  kg  of  fomlaMe^yde  per  Mg  of  glass  pulled 

Heavy  Density 
Hone  

0.40  kg  of  formaldehyde  per   Mg   of  glass 
puMed. 

Pipe  lnsuiatx>n 
3.4  kg  of  formakjehyde  per  Mg  of  glass  pulled. 

Heavy  Density 
3.9  kg  of  formakleriyde  per  Mg  of  glass  pulled. 

IMI 
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Table  2(b).— Summary  of  Proposed  Emission  Limits  for  New  and  Existing  Glass-Melting  Furnaces  and  RS 
AND  FA  Manufacturing  Unes  in  Wool  Fiberglass  Manufacturing  Plants 

(Englis^  unils] 


Process 

Emission  Kmit 

Eidsiing 

New 

Fumace  

0.50  1)  o(  PM  per  Ion  ol  gtess  puted 

1.2  R>  of  tonnaidehyde  per  ton  ol  glass  puled 

Pipe  Insulation 
6.8  t>  of  formaidefiyde  per  ton  of  glass  puNed 

Heavy  Density 
Norte  ..._ 

0.50 1)  of  PM  per  ton  ol  glass  pulled. 

0.80  l>  of  formaidefryde  per  Ion  of  glass 

Pipe  Insuialion 
6.8  R>  of  fonnaldehyde  per  ton  of  glass  pulled. 

Heavy  Density 
7.8 1>  of  hxmaldetiyde  per  ton  of  glass  pulled. 

RS  Manutacturing  Line  

FA  Manufacturing  Line „ 

• 

The  MACT  floor  for  each  new  or 
existing  RS  manufacturing  line  is 
represented  by  the  use  of  process 
inodification(s}  for  the  forming  process 
and  a  thermal  incinerator  for  each 
curing  oven.  The  MACT  floor  for 
cooling  processes  on  RS  manufacturing 
lines  is  no  control  because  none  of  the 
existing  cooling  processes  are  controlled 
for  HAPs.  According  to  the  industry, 
some  existing  plants  will  have  to 
upgrade  their  process  modifications  on 
forming  in  order  to  meet  the  proposed 
emission  limit;  none  will  have  to  install 
incinerators  on  curing  to  comply  with 
the  standard.  Process  modifications  are 
also  the  basis  for  the  proposed  MACT 
floor  for  forming  processes  on  each  new 
and  existing  FA  manufiacturing  line 
producing  pipe  insulation  and  each  new 
FA  manufacturing  line  producing 
heavy-density  products.  Because  none 
of  the  curing  processes  on  FA 
manufacturing  lines  are  controlled,  the 
MACT  floor  is  no  control. 

C  Peiformance  Test  and  Compliance 
Provisions 

A  one-time  performance  test  would 
demonstrate  initial  compliance  with  the 
proposed  emission  limits.  Under  the 
proposed  NESHAP,  the  owner  or 
operator  would  measure  PM  emissions 
to  the  atmosphere  from  affected  glass- 
melting  furnaces  using  EPA  Method  5  in 
40  CFR  part  60,  appendix  A  and 
$63.1389  (Test  methods  and 
procedures)  of  the  proposed  rule.  EPA 
Method  316.  "Sampling  and  Analysis 
for  Formaldehyde  from  Stationary 
Sources  in  the  Mineral  Wool  and  Wool 
Fiberglass  Industries."  or  Method  318, 
"Extractive  FTIR  Method  for  the 
Measurement  of  Emissions  from  the 
Mineral  Wool  and  the  Wool  Fiberglass 
Industries"  would  be  used  to  measure 
formaldehyde  emissions.  Methods  316 
and  318  are  being  proposed 
concurrently  with  this  proposed  rule. 
Using  infionnation  horn  the  tests,  the 
owner  or  operator  would  determine 
compliance  with  the  applicable 


emission  limit  using  the  instructions 
and  equations  in  the  proposed  NESHAP. 
During  the  initial  performance  test,  the 
owner  or  operator  also  would  monitor 
and  record  the  glass  pull  rate  of  the 
fumace  during  each  of  the  three  test 
runs  and  determine  the  emission  rate  for 
each  run  in  kilograms  (pounds)  of 
emission  per  megagram  (ton)  of  glass 
pulled  (kg/Mg  (Ib/tonl).  A  determination 
of  compliance  would  be  based  on  the 
average  of  the  three  individual  test  nms. 

If  an  ESP  is  used  to  control  emissions 
from  a  glass-melting  fumace,  the 
proposed  NESHAP  requires  the  o%vner 
or  operator  to  establish  the  ESP 
operating  parameter(8)  that  will  be  used 
to  monitor  compliance.  For  example, 
the  secondary  voltage  of  each  ESP 
electrical  field  may  be  monitored  to 
determine  proper  ESP  operations. 
During  the  initial  perfbrinance  test,  the 
owner  or  operator  would  establish  the 
parameters  and  the  range  of  these 
parameter  values  to  be  used  to  monitor 
compliance  writh  the  PM  emission  limit. 

If  a  glass-melting  fumace  is  operated 
without  the  use  of  an  add-on  PM  control 
device,  the  owner  or  operator  must 
establish  the  fumace  operating 
parameters)  that  will  be  used  to 
monitor  compliance.  On  cold  top 
electric  fumaces,  for  example,  the 
temperature  18  to  24  inches  above  the 
glass  melt  may  be  used  to  indicate 
proper  fumace  operations.  The  owner  or 
operator  would  establish  the  range  of 
parameter  values  during  the  initial 
performance  test  to  be  used  to  monitor 
compliance  with  the  PM  emission  limit. 

To  determine  compliance  with  the 
proposed  emission  limits  for  new  and 
existing  RS  manufacturing  lines,  the 
owner  or  operator  would  measure 
formaldehyde  emissions  to  the 
atmosphere  from  forming,  curing,  and 
cooling  processes  and  siun  the 
emissions  from  these  processes.  For  new 
and  existing  FA  manufactiiring  lines 
producing  pipe  products  and  for  new 
lines  producing  heavy-density  products, 
the  owner  or  operator  would  measure 


emissions  to  the  atmosphere  from  the 
forming  and  cxiring  processes  and  sum 
the  emissions.  Using  information  from 
the  tests,  the  owner  or  operator  would 
convert  the  emission  test  results  to  the 
units  of  the  standard  using  the 
instructions  and  equations  in  the 
projposed  NESHAP. 

Tne  owner  or  operator  would  conduct 
the  initial  performance  test  for  each  new 
or  existing  RS  manufacturing  line  while 
making  building  insulation  product 
Building  insulation  is  defined  in  the 
proposed  NESHAP  as  wool  fiberglass 
insulation  having  a  loss  on  ignition 
(LOI)  of  less  than  8  percent  and  a 
density  of  less  than  0.03  grams  per  cubic 
centimeter  (g/cm^),  or  2  pounds  per 
cubic  foot  (Ib/ft^).  Initial  performance 
tests  for  FA  manufacturing  lines  would 
be  conducted  on  new  lines  while 
manufacturing  heavy-density  products 
(LOI  of  11  to  25  percent  and  a  density 
of  0.01  to  0.05  g/cm^  (0.5  to  3  Ib/ft^J) 
and  on  new  and  existing  lines  while 
manufacturing  pipe  products  (LOI  of  8 
to  14  percent  and  a  density  of  0.05  to 
0.1  g/cm3  (3  to  6  Ib/fl^l). 

During  performance  tests  on  RS 
manufacturing  lines  producing  building 
insulation  and  certain  FA 
manufactiiring  lines,  the  owner  or 
operator  would  record  the  LOI  of  each 
product  for  each  line  tested,  the  free 
formaldehyde  content  of  the  resin(8) 
used  during  the  tests,  and  the  binder 
formulation(s)  used  during  the  tests. 
The  performance  tests  would  be 
conducted  using  the  resin  having  the 
highest  free  formaldehyde  content  that 
the  owner  or  operator  expects  to  use  on 
that  line.  After  the  performance  test,  if 
the  owner  or  operator  wants  to  use  a 
resin  with  a  higher  free  formaldehyde 
content  or  change  the  binder 
formulation,  another  emission  test  must 
be  performed  to  demonstrate 
compliance.  If  the  owner  or  operator 
uses  forming  process  modifications  to 
comply,  the  process  parameters  (such  as 
binder  solids,  binder  application  rate,  or 
LOI)  and  their  associated  levels  that  vrill 


be  used  to  monitor  compliance  must  be 
established  during  the  performance  test. 
After  the  performance  test,  if  the  owner 
or  operator  wants  to  operate  the  forming 
process  parameters  outside  the 
performance  test  levels,  additional 
performance  tests  would  be  required  to 
verify  that  the  source  is  still  in 
compliance.  If  a  wet  scrubbing  control 
device  is  used  to  control  formaldehyde 
emissions  from  an  RS  manufacturing 
line  producing  building  insulation  or 
from  certain  FA  manufacturing  lines, 
the  owner  or  operator  must  establish  the 
operating  ranges  of  the  pressure  drop 
across  each  scmbber,  the  scrubbing 
liquid  flow  rate  to  each  scrubber,  and 
the  identity  and  feed  rate  of  any 
chemical  additive.  The  owner  or 
operator  of  a  scrubber  would  also 
monitor  and  record  the  LOI,  the  free 
formaldehyde  content  of  the  resin  used, 
and  the  formulation  of  the  binder  used 
during  the  performance  test.  If  the 
owner  or  operator  plans  to  operate  the 
scrubber  in  such  a  way  that  die  pressure 
drop,  liquid  flow  rate,  or  chemical 
additive  or  chemical  feed  rate  exceeds 
the  values  established  during  the 
performance  tests,  additional  testing 
must  be  performed  to  demonstrate 
compliance. 

The  proposed  rule  would  allow  the 
owner  or  operator  of  RS  manufactiiring  ' 
lines  and  FA  manufactiuing  lines 
subject  to  the  NESHAP  to  conduct  short- 
term  experimental  production  runs, 
where  the  formaldehyde  content  or 
other  process  parameter  deviates  from 
levels  established  during  previous 
performance  tests,  without  conducting 
additional  performance  tests.  The  owner 
or  operator  would  have  to  apply  for 
approval  from  the  Administrator  or 
delegated  State  agency  to  conduct  such 
experimental  production  runs.  The 
application  would  include  information 
on  the  nature  and  duration  of  the  test 
runs  including  plans  to  perform 
emission  testing.  Such  experimental 
production  runs  are  important  to 
industry  and  allow  them  to  develop  new 
products,  improve  existing  products, 
and  determine  the  effiscts  on  product 
quality  and  on  emissions  of  process 
modifications  being  considered,  such  as 
binder  reformulation. 

If  a  thermal  incinerator  is  used  to 
comply  with  the  proposed  emission 
limit  for  formaldehyde,  the  owner  or 
operator  would  measure  the  incinerator 
operating  temperature  that  will  be  used 
to  monitor  compliance.  During  the 
initial  performance  test,  the  owner  or 
operator  would  continuously  record  the 
incinerator's  operating  temperature  and 
determine  the  average  tempwature 
during  each  1-hour  test  run.  The  average 


of  the  three  test  runs  would  be  used  to 
monitor  incinerator  compliance. 

D.  Monitoring  Requirements 

All  owners  or  operators  subject  to  the 
proposed  NESHAP  would  submit  an 
operations,  maintenance,  and 
monitoring  plan  as  part  of  their 
application  for  a  part  70  permit.  The 
plan  would  include  procedures  for  the 
proper  operation  and  maintenance  of 
processes  and  control  devices  used  to 
comply  with  the  proposed  emission 
limits  as  well  as  the  corrective  actions 
to  be  taken  when  control  device  or 
process  parameters  deviate  from 
allowable  levels  established  during 
performance  testing.  The  plan  would 
also  identify  the  control  device 
parameters  or  process  parameters  to  be 
monitored  for  compliance,  a  monitoring 
schedule,  and  procedures  for  keeping 
records  to  dociunent  compliance. 

Under  the  proposed  NESHAP,  each 
baghouse  used  on  a  glass-melting 
fumace  would  have  installed  a  bag  leak 
detection  system  that  is  equipped  with 
an  audible  alarm  that  automatically 
sounds  when  an  increase  in  particulate 
emissions  above  a  predetermined  level 
is  detected.  The  monitor  must  be 
capable  of  detecting  PM  emissions  at 
concentrations  of  1.0  milligram  per 
actual  cubic  meter  (0.0004  grains  per 
actual  cubic  foot)  and  provide  an  output 
of  relative  or  absolute  PM  emissions. 
Such  a  device  would  serve  as  an 
indicator  of  the  performance  of  the 
baghouse  and  would  provide  an 
indication  of  when  maintenance  of  the 
baghouse  is  needed.  An  alarm  by  itself 
does  not  indicate  noncompliance  with 
the  PM  emission  limit  An  alarm  would 
indicate  an  increase  in  PM  emissions 
and  trigger  an  inspection  of  the 
baghouse  to  determine  the  cause  of  the 
alarm.  The  owner  or  operator  would 
initiate  corrective  actions  according  to 
the  procedures  in  their  operations, 
maintenance,  and  monitoring  plan.  The 
source  would  be  considered  out  of 
compliance  upon  failure  to  initiate 
corrective  actions  within  1  hour  of  the 
alarm.  If  the  alarm  is  activated  for  more 
than  5  percent  of  the  total  operating 
time  during  the  6-month  reporting 
period,  the  owner  or  operator  must 
implement  a  Quality  Improvement  Plan 
(Qn*)  consistent  with  subpart  D  of  the 
draft  approach  to  compliance  assurance 
monitoring. ' 

For  each  ESP  controlling  PM 
emissions  from  a  glass-melting  fumace, 
the  owner  or  operator  would  submit  as 
part  of  their  operations,  maintenance, 
and  monitoring  plan,  a  description  of 


how  the  ESP  is  to  be  operated  and 
maintained,  the  ESP  parameter(s)  to  be 
monitored,  a  monitoring  schedule,  and 
recordkeeping  requirements  that 
document  compliance.  Corrective  action 
would  be  taken  if  the  range  of 
acceptable  values  for  the  selected  ESP 
operating  parameter(s),  such  as 
secondary  voltage,  established  during 
the  initial  performance  test  is  exceeded 
based  on  any  3-hour  average  of  the 
monitored  parameter.  A  deviation 
outside  the  established  range  would 
trigger  an  inspection  of  the  control 
device  to  determine  the  cause  of  the 
deviation  and  to  initiate  corrective 
actions  according  to  the  procedures  in 
the  facility's  operations,  maintenance, 
and  monitoring  plan.  Failure  to  initiate 
corrective  actions  within  1  hour  of  the 
deviation  would  be  considered 
noncompliance.  If  the  ESP  parameter 
values  are  outside  the  raage  established 
during  the  performance  tust  for  more 
than  5  ]}ercent  of  total  operating  time  in 
a  6-month  reporting  period,  the  o%vner 
or  operator  would  implement  a  QIP 
consistent  with  subptirt  D  of  the  draft 
approach  to  compliance  assurance 
monitoring.  2  If  the  ESP  parameter  values 
are  outside  the  range  for  more  than  10 
percent  of  total  operating  time  in  a  6- 
month  reporting  period,  the  owner  or 
operator  would  be  in  violation  of  the 
standard. 

Under  the  proposed  NESHAP,  the 
owner  or  op>erator  of  a  glass-melting 
fumace  whose  emissions  are  not 
exhausted  to  an  air  pollution  control 
device  for  PM  control,  would  submit  as 
part  of  their  operations,  maintenance, 
and  monitoring  plan  a  description  of 
how  the  fumace  is  to  be  operated  and 
maintained,  the  fumace  parameter(s)  to 
be  monitored  for  compliance  purposes, 
a  monitoring  schedule,  and 
recordkeeping  requirements  that 
dociunent  compliance.  Corrective  action 
would  be  taken  if  the  range  of 
acceptable  values  for  the  selected 
operating  parameter(s),  such  as  air 
temperature  above  the  glass  melt  in  a 
cold  top  electric  fumace,  established 
during  the  initial  performance  test  is 
exceeded  based  on  any  3-hour  average 
of  the  monitored  parameter.  A  deviation 
outside  the  established  range  would 
trigger  an  inspection  of  the  glass-melting 
fumace  to  determine  the  cause  of  the 
deviation  and  to  initiate  corrective 
actions  according  to  the  procedures  in 
the  facility's  operations,  maintenance, 
and  monitoring  plan.  Failure  to  initiate 
corrective  actions  within  1  hour  of  the 
deviation  would  be  considered 
noncompliance.  If  the  fumace  of>erating 
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parameter  values  are  outside  the  range 
established  during  the  performance  test 
for  more  than  5  percent  of  total 
operating  time  in  a  6-month  reporting 
period,  the  owner  or  operator  would 
implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.^  If 
the  furnace  parameter  values  are  outside 
the  range  for  more  than  10  percent  of 
total  operating  time  in  a  &-month 
reporting  period,  the  owner  or  operator 
would  be  in  violation  of  the  standard. 

Under  the  proposed  NESHAP,  the 
owner  or  operator  would  continuously 
monitor  and  record  the  glass  pull  rate 
on  all  existing  and  new  glass-melting 
furnaces.  The  exception  to  this  would 
be  existing  furnaces  that  do  not  have 
continuous  monitoring  equipment.  Such 
furnaces  would  measure  the  glass  pull 
rate  at  least  once  per  day.  If  the  pull  rate 
exceeds  by  more  than  20  percent  the 
average  glass  pull  rate  measured  during 
the  performance  test,  the  owner  or 
operator  must  initiate  corrective  actions 
within  1  hour.  If  the  glass  pull  rate 
exceeds  (by  more  than  20  percent)  the 
average  established  during  the 
performance  test  for  more  than  5 
percent  of  the  total  operating  time  in  a 
&-month  reporting  period,  a  QIP  must  be 
implemented  consistent  with  subpart  D 
of  the  draft  approach  to  compliance 
assurance  monitoring.  *  If  the  glass  pull 
rate  exceeds  (by  more  than  20  percent) 
the  average  established  during  the 
performance  test  for  more  than  10 
percent  of  the  total  operating  time  in  a 
6-month  reporting  period,  it  is  a 
violation  of  the  standard.  Under  the 
proposed  NESHAP,  the  owner  or 
operator  would  be  allowed  to  do 
additional  performance  testing  to  verify 
compliance  while  operating  at  glass  pull 
rates  that  exceed  the  level  established 
during  the  initial  performance  test  The 
additional  performance  testing  would  be 
required  to  demonstrate  compliance 
with  the  applicable  formaldehyde 
emission  limits  for  the  affected 
manufacturing  line  only. 

RS  manufactiuing  lines  that  produce 
building  insulation  and  certain  FA 
manufacturing  lines  would  monitor  and 
record  the  free  formaldehyde  content  of 
each  resin  lot,  the  binder  formulation  of 
each  batch,  and  product  LOI  at  least 
once  each  day.  If  resin-free 
formaldehyde  content  exceeds  the 
performance  test  levels,  the  owner  or 
operator  would  be  in  violation  of  the 
standard.  Under  the  proposed  NESHAP, 
the  binder  formulation  must  not  deviate 
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firom  the  formulation  specifications  used 
during  the  performance  test. 

An  owner  or  operator  of  affected  RS 
or  FA  manufacturing  lines  that  use 
process  modifications  to  comply  with 
the  emission  standard  would  include  in 
their  written  operations,  maintenance, 
and  monitoring  plan  how  the  process 
will  be  operated  and  maintained  and 
identify  the  process  parameters  to  be 
monitored,  a  monitoring  schedule,  and 
recordkeeping  requirements  that 
document  compliance.  Examples  of 
process  parameters  that  might  be  used 
to  monitor  compliance  include  product 
LOI,  binder  solids,  and  binder 
application  rate.  The  plan  would  also 
have  to  demonstrate  that  the 
parameter(s)  to  be  monitored  correlate 
with  formaldehyde  emissions.  The  plan 
would  include  procedures  for 
establishing  maximum  or  minimum 
values,  as  appropriate,  based  on  initial 
performance  testing.  Should  the  process 
parameters)  deviate  from  the  range 
established  during  the  performance  test, 
the  owner  or  operator  must  inspect  the 
process  to  determine  the  cause  of  the 
deviation  and  initiate  corrective  action 
within  1  hour  of  the  deviation.  If  the 
process  parameter(s)  is  outside  the 
performance  test  range  for  more  than  5 
percent  of  total  operating  time  during  a 
6-month  reporting  period,  the  owner  or 
operator  would  implement  a  QIP 
consistent  with  subpart  D  of  the  draft 
approach  to  compliance  assurance 
monitoring. '  If  the  process  parameter(s) 
is  outside  the  range  for  more  than  10 
percent  of  total  operating  time  in  a  6- 
month  reporting  period,  the  owner  or 
operator  would  be  in  violation  of  the 
standard. 

An  owner  or  operator  who  uses  a  wet 
scrubbing  control  device  to  control 
formaldehyde  emissions  from  an  RS 
manufacturing  line  producing  building 
insulation  or  from  certain  FA 
manufacturing  lines  would 
continuously  monitor  and  record  the 
pressure  drop  across  each  scrubber,  the 
scrubbing  liquid  flow  rate  to  each 
scrubber,  and  the  identity  and  feed  rate 
of  any  chemical  added  to  the  scrubbing 
liquid.  Under  the  proposed  monitoring 
provisions,  corrective  action  would  be 
taken  if  any  3-hour  average  scrubber 
parameter  is  outside  the  range  of 
acceptable  values  established  during  the 
initial  performance  test.  If  there  was  a 
deviation  outside  the  established  range, 
the  owner  or  operator  would  inspect  the 
process  to  determine  the  cause  of  the 
deviation  and  to  initiate  corrective 
actions  according  to  the  procedures  in 
the  facility's  operations,  maintenance. 


and  monitoring  plan.  The  owner  or 
operator  of  the  scrubber  would  be  out  of 
compliance  upon  failure  to  initiate 
corrective  actions  within  1  hour  of  the 
deviation.  If  any  scrubber  parameter  is 
outside  the  performance  test  range  for 
more  than  5  percent  of  the  total 
operating  time  in  a  6-month  reporting 
period,  the  owner  or  operator  would 
implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.  ^  If 
any  scrubber  parameter  is  outside  the 
range  for  more  than  10  percent  of  total 
operating  time  in  a  6-month  reporting 
period,  the  owner  or  operator  would  be 
in  violation  of  the  standard. 

If  an  incinerator  is  used  to  control 
formaldehyde  emissions  from  a 
manufacturing  line  or  from  individual 
forming  or  curing  processes,  the  owner 
or  operator  would  continuously  monitor 
and  record  the  operating  temperatuire  of 
each  incinerator.  The  temperature 
monitoring  device  would  be  installed  in 
the  incinerator  firebox.  This  is  typically 
done  using  a  thermocouple  (a  standard 
feature  on  most  incinerators)  and  a  strip 
chart  recorder  or  data  logger.  Following 
the  initial  performance  test,  the  owner 
or  operator  must  ml^in^;^in  the 
temperature  so  that  the  temperature, 
averaged  over  a  3-hour  period,  does  not 
fall  below  the  average  temperature 
established  during  the  initial 
performance  test.  A  temperature  below 
the  performance  test  average  would  be 
considered  a  violation  of  the  standard. 

The  owner  or  operator  may  modify 
any  of  the  control  device  or  process 
parameter  levels  established  during  the 
initial  performance  tests  for  compliance 
monitoring.  The  proposed  NES1L\P 
contains  provisions  that  would  allow 
the  owner  or  operator  to  change  add-on 
control  device  and  process  parameter 
values  from  those  established  during  the 
initial  performance  tests  by  performing 
additional  emission  testing  to  verify 
compliance. 

As  required  by  the  NESHAP  general 
provisions  (40  CFR  part  63,  subpart  A), 
the  owner  or  operator  must  develop  and 
implement  a  separate  startup, 
shutdown,  and  malfunction  plan.  The 
plan  would  include  procedures  for  the 
inspection  and  determination  of  the 
cause  of  a  process  or  control  device 
malfunction  and  the  corrective 
procedures  to  be  followed  to  remedy  the 
malfunction. 

E.  Notification,  Recordkeeping,  and 
Reporting  Requirements 

All  notification,  recordkeeping,  and 
reporting  requirements  in  the  general 
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provisions  would  apply  to  wool 
fiberglass  manufacturing  facilities. 
These  include:  (1)  initial  notification(B) 
of  applicability,  notification  of 
performance  test,  and  notification  of 
compliance  status;  (2)  a  report  of 
performance  test  results;  (3)  a  startup, 
shutdown,  and  malfunction  plan  with 
semiannual  reports  of  any  reportable 
events;  and  (4)  semiannual  reports  of 
deviations  from  established  parameters. 
If  deviations  from  established 
parameters  are  reported,  the  owner  or 
operator  must  report  quarterly  imtil  a 
request  to  return  the  reporting  frequency 
to  semiannual  is  approved.  In  addition 
to  the  requirements  of  the  general 
provisions,  the  owner  or  operator  would 
maintain  records  of  the  following,  as 
applicable: 

(1)  Bag  leak  detection  system  alarms, 
includii^  tiie  date  and  time,  with  a  brief 
explanation  of  the  cause  of  the  alarm 
and  the  corrective  action  taken; 

(2)  ESP  monitoring  plan  parameter 
values,  such  as  the  secondary  voltage  of 
each  electrical  field,  for  each  ESP  used 
to  control  PM  emissions  from  a  glass- 
melting  furnace,  including  any  period 
when  Uie  parameter  values  deviate  from 
those  established  during  the 
performance  test,  with  a  brief 
explanation  of  the  cause  of  the  deviation 
and  the  corrective  action  taken; 

(3)  Uncontrolled  glass-melting  furnace 
operating  parameter  values,  such  as  the 
temperature  readings  taken  above  the 
molten  glass  in  cold  top  electric 
furnaces,  including  any  period  when  the 
operating  parameter  values  deviate  from 
those  established  during  the 
performance  test,  with  a  brief 
explanation  of  the  cause  of  the  deviation 
and  the  corrective  action  taken; 

(4)  The  LDI  and  product  densify  for 
each  bonded  product  manufactured  on 
an  RS  or  FA  manufacturing  line  subject 
to  this  NESHAP; 

(5)  The  free  formaldehyde  content  of 
each  resin  lot  and  the  binder 
formulation  of  each  batch  used  in  the 
production  of  bonded  wool  fiberglass  on 
RS  or  FA  manufacturing  lines  subject  to 
this  NESHAP; 

(6)  Process  parameters  for  RS  and  FA 
manufacturing  lines  that  comply  with 
the  emission  standards  using  process 
modifications,  including  any  period 
when  the  parameter  levels  deviate  from 
levels  established  during  the 
performance  test  and  the  corrective 
actions  taken; 

(7)  Scrubber  pressure  drop,  scrubbing 
liquid  flow  rate,  and  any  chemical 
additive  (including  chemical  feed  rate  to 
the  scrubber),  including  any  period 
when  the  parameter  levels  deviate  from 
those  established  during  the 


performance  tests  and  the  corrective 
action  taken, 

(8)  Incinerator  operating  temperature, 
including  any  period  when  the 
temperature  falls  below  the  average 
level  established  during  the 
performance  test,  with  a  brief 
explanation  of  the  cause  of  the  deviation 
and  the  corrective  action  taken; 

(9)  Glass  pull  rate  including  any 
period  when  the  pull  rate  exceeded  the 
average  pull  rate  established  during  the 
performance  test  by  more  than  20 
percent  with  a  brief  explanation  of  the 
cause  of  the  exceedance  and  the 
corrective  action  taken. 

Initial  performance  tests  ai^d 
compliance  assurance  monitoring 
requirements  for  forming  process 
modifications  apply  only  when  building 
insulation  products  are  being 
manufactured  on  RS  manufacturing 
lines  and  when  pipe  prtxiucts  are  being 
manufactured  on  new  and  existing  FA 
manufacturing  lines  and  heavy-densify 
products  are  being  manufactured  on 
new  FA  manufactiuing  lines.  The  LOI 
must  be  monitored  to  demonstrate  to 
EPA  the  products  being  manufactured 
and  which  lines  are  subject  to  the 
standard.  During  periods  when  other 
products  are  being  manufactured,  it  is 
expected  that  the  parameter  values, 
such  as  LOI  or  binder  solids,  may  vary 
from  those  levels  established  during  the 
initial  performance  tests  for  building 
insulation  on  RS  manufacturing  lines 
and  heavy-densify  or  pipe  products  on 
FA  manufacturing  lines.  The  NESHAP 
general  provisions  (40  CFR  part  63. 
subpart  A)  require  that  records  be 
maintained  for  at  least  5  years  from  the 
date  of  each  record.  The  owner  or 
operator  must  retain  the  records  onsite 
for  at  least  2  years  but  may  retain  the 
records  oSsite  the  remaining  3  years. 
The  files  may  be  retained  on  microfilm, 
on  microfiche,  on  a  computer,  on 
computer  disks,  or  on  magnetic  tape 
disks.  Reports  may  be  made  on  paper  or 
on  a  labeled  computer  disk  using 
commonly  availahle  and  compatible 
computer  software. 

IV.  Impacts  of  Proposed  Standards 

A.  Applicability 

All  plants  in  the  industry  would  be 
subject  to  the  proposed  NESHAP  unless 
the  owner  or  operator  demonstrates  the 
facilify  is  not  a  major  source  according 
to  the  requirements  in  the  NESHAP 
general  provisions.  Seven  of  the  30 
electric  or  gas/electric  combination 
glass-melting  furnaces  are  not  controlled 
and  are  expected  to  need  to  install  a 
baghouse  or  ESP  to  comply  with  the 
proposed  emission  limit.  All  gas-fired 
glass-melting  furnaces  are  weU 


controlled  and  are  expected  to  be  in 
compliance  with  the  NESHAP.  Certain 
uncontrolled  glass-melting  furnaces, 
such  as  cold  top  electric  furnaces, 
maintain  low  PM  emissions  as  a  result 
of  their  design  and  operation  and  are 
expected  to  meet  the  emission  limits 
without  the  addition  of  control  devices. 
Some  RS  forming  processes  would  need 
to  upgrade  their  process  modifications 
to  meet  the  emission  limits  for 
manufacturing  lines. 

B.  Air  Quality  Impacts  (Docket  Item  U- 
B-22) 

Most  of  the  existing  glass-melting 
furnaces  are  already  well  controlled.  At 
the  current  high  level  of  control, 
nationwide  emissions  of  PM  are  about 
750  Mg/yr  (830  ton/yr).  Because  of  the 
existence  of  controls  on  all  gas  furnaces 
and  the  emission  limiting  design  and 
operation  of  cold  top  electric  furnaces, 
no  emission  reduction  is  expected  from 
gas  or  cold  top  electric  furnaces  imder 
the  proposed  NESHAP.  There  are  30 
electric  or  combination  gas/electric 
furnaces  of  which  23  are  well 
controlled.  Under  the  proposed 
NESHAP.  it  is  expected  that  baghouses 
would  be  added  to  the  seven 
uncontrolled  electric  glass-melting 
furnaces,  which  would  result  in  a 
reduction  in  nationwide  PM  emissions 
of  600  Mg/yr  (660  ton/yr)  of  which  40 
Mg/yr  (50  ton/yr)  is  particulate  matter 
less  than  10  microns  (^m)  in  diameter 
(PM-10)  (docket  item  II-B-20).  Impacts 
on  new  furnaces  will  vary.  New  gas- 
fired  glass-melting  furnaces  would  be 
adequately  controlled,  even  in  the 
absence  of  the  proposed  NESHAP,  as  a 
result  of  the  NSPS  for  glass 
manufacturing  plants  (40  CFR  part  60, 
subpart  CC).  Because  of  their  design  and 
operation,  new  cold  top  electric 
furnaces  would  meet  the  proposed 
emission  limit  for  new  furnaces  without 
add-on  controls.  Only  new  electric 
furnaces  are  expected  to  be  impacted  by 
the  proposed  emission  limits  for  new 
glass  melting  furnaces.  New  electric 
glass-melting  furnaces  are  not  subject  to 
the  NSPS  for  glass  manufacturing  plants 
and  are  likely,  under  the  proposed 
NESHAP,  to  need  controls  to  comply 
with  the  emission  limit  for  new 
fiiinaces.  The  PM  emission  reduction 
from  new  electric  glass-melting  furnaces 
resulting  from  the  proposed  emission 
limit  for  new  furnaces  would  be  160 
Mg/yr  (180  ton/yr)  in  the  fifth  year  of 
the  standard.  Current  nationwide 
emissions  of  metal  HAPs  from  existing 
furnaces  is  270  kg/yr  (600  Ib/yr).  Under 
the  proposed  NESHAP,  metal  HAP 
emissions  from  existing  furnaces  and 
new  furnaces  would  be  reduced  by  9  kg/ 
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yr  (20  Ib/yr)  and  2  kg/yr  (5  Ib/yr). 
respectively. 

Nationwide  emissions  of 
.  formaldehyde  from  existing 
manufacturing  lines  are  estimated  to  be 
1,770  Mg/yr  (1,950  ton/yr)  at  the  current 
level  of  control.  Emissions  from  RS 
manufacturing  lines  account  for  about 
70  percent  of  the  formaldehyde 
emissions.  Implementadon  of  the 
proposed  NESHAP  would  reduce 


nationwide  formaldehyde  emissions 
from  existing  sources  by  410  Mg/yr  (450 
ton/yr).  Emission  reductions  from  RS 
manufacturing  lines  producing  building 
insulation  constitute  the  entire 
reduction;  there  would  be  no  emission 
reductions  bom  FA  manufacturing  lines 
because,  under  the  proposed  emission 
limits,  no  additional  control  of  FA 
manufactiuing  lines  is  necessary  and  no 
new  FA  manufacturing  lines  are 


anticipated.  Reduction  in  formaldehyde 
emissions  from  new  RS  manufacturing 
lines  is  estimated  to  be  120  Mg/yr  (130 
ton/yr)  in  the  fifth  year  of  the  standard. 
Nationwide  baseline  emissions  and 
emission  reduction  estinfiates  for  glass- 
melting  furnaces  and  manufactiiring 
lines  are  summarized  in  metric  units  in 
Table  3(a)  and  in  English  units  in  Table 
3(b). 


Table  3(a).— Natkdnwide  Annual  Emissions 

(Metric  units] 


Source 

Pollutant 

Baseline 

emissions 

(Mg^) 

Emission  re- 
duction 
(Mg/yr). 

Glass-Melting  Furnaces  

Metal  HAP 

0.3 
750 

1,220 
550 

1.770 
750 

2,520 

0  01 

RS  Manutocturing  Lines 

FA  Manufacturing  Lines 

AM  Sources  _ „ 

PM 

FonnaWehyde  

Formaldehyde  

Total  HAPs 

PM  (Noo-HAP) „ 

Total  Pollutants  

760 
530 
0 
530 
760 
1,290 

■  Emission  reckiction  in  the  Mlh  year  o(  the  standard.  Includes  emission  reductions  from  new  sources. 

Table  3(b).— Nationwide  Annual  Emissions 

[English  units] 


Source 


Gtasa  Molting  Furnaces 

RS  Manufacturing  Lines 
FA  Manufacturing  Unes 
A«  Sources 


Pollutant 


Met^  HAP 

PM  „...., 

Formaldehyde  ., 
Formaldehyde  .. 

Total  HAPs 

PM(Non-HAP)  . 
Total  Polutants 


•Emission  reduction  In  ttte  filth  year  of  the  starxlard.  Indodes  emission  reductions  from  new  sources. 


Baseline 

emissions 

(ton^r) 


0.3 
830 

1.350 
600 

1,950 
830 

2,780 


Emission  r»- 
duction 
(ton/yr)« 


0.01 
840 
580 

0 

580 

840 

1,420 


An  analysis  of  emissions  from  a 
medium-sized  (27.200  Mg/yr  (30,000 
ton/jrr]  capacity)  model  electric  furnace 
shows  that  metal  HAP  emissions  would 
be  reduced  by  about  0.001  Mg/yr  (0.001 
ton/yr)  and  PM  emissions  by  an 
estimated  67  Mg/yr  (74  ton/yr)  from 
both  an  existing  and  a  new  electric 
furnace  over  an  uncontrolled  electric 
furnace.  For  a  medium  model  plant 
(99.800  Mg/yr  (110.000  ton/yr] 
capacity),  metal  HAP  emissions  from 
existing  and  new  electric  furnaces 
would  be  reduced  by  0.004  Mg/yr  (0.004 
ton/yr)  over  a  plant  with  uncontrolled 
electric  furnaces;  PM  emissions  would 
be  reduced  by  an  estimated  250  Mg/yr 
(270  ton/yr).  Under  the  proposed 
NESHAP,  there  would  bie  no  emission 
reductions  associated  with  existing  gas- 
fired  or  cold  top  electric  furnaces 
because  ail  gas  furnaces  are  already  well 
controlled  and  no  additional  controls 
would  be  required  for  cold  top  electric 
furnaces  to  meet  the  proposed  emission 


limits.  Because  new  gas  furnaces  would 
be  controlled  as  a  result  of  the  NSPS  for 
glass  manufacturing  sources  (40  CFR 
part  60,  subpart  CC),  no  additional 
emission  reductions  from  new  gas 
furnaces  would  occur  under  the 
proposed  NESHAP.  As  with  existing 
cold  top  electric  furnaces,  new  cold  top 
electric  furnaces  would  be  able  to  meet 
the  proposed  emission  limit  without 
additional  control. 

Based  on  model  line  and  plant 
analyses,  formaldehyde  emissions  bom 
a  medium-sized  (27,200  Mg/yr  (30,000 
ton/yr]  capacity)  RS  manufacturing  line 
producing  building  insulation  would  be 
reduced  by  an  estimated  8  Mg/yr  (9  ton/ 
yt).  Emissions  of  formaldehyde  bom  a 
medium-sized  plant  (99,800  Mg/yr 
[1 10,000  ton/yr)  capacity)  containing 
two  large  RS  manufacturing  lines  would 
be  reduced  by  an  estimated  30  Mg/yr 
(33  ton/yr).  Formaldehyde  emissions 
from  a  new  RS  manufacturing  line 
would  be  reduced  an  estimated  33  Mg/ 


yr  (37  ton/yr).  No  emission  reduction 
would  be  achieved  for  new  or  existing 
medium-sized  FA  manufacturing  lines 
producing  pipe  insulation  since  there 
would  be  no  additional  controls  under 
the  proposed  NESHAP.  The 
formaldehyde  emission  reduction  from 
a  new  medium-sized  (1,800  Mg/yr 
[2,000  ton/yr)  production  capacity)  FA 
manufacturing  line  producing  heavy- 
density  products  would  total  about  2.8 
Mg/yr  (3.1  ton/yr)  although  no  new  FA 
manufacturing  lines  are  projected. 
Additional  information  on  model  plants 
and  lines  is  included  in  the  docket. 
Because  EPA  proposes  to  regulate 
formaldehyde  emissions  as  a  surrogate 
measure  for  organic  HAP  emissions 
from  manufacturing  lines,  only 
formaldehyde  emissions  data  are 
presented  here,  although  when  the 
formaldehyde  emission  limit  is  met. 
phenol  and  methanol  emissions  will 
also  be  reduced.  Where  incineration  is 
used  to  control  formaldehyde  emissions 


from  curing,  emissions  of  phenol  and 
methanol  vnll  also  be  controlled. 
Emissions  data  to  quantify  the  degree  of 
reduction  in  emissions  of  phenol  and 
methanol  as  a  result  of  increased  levels 
of  forming  process  modifications  are  not 
available.  The  results  of  emissions  tests 
conducted  at  wool  fiberglass 
manufacturing  plants,  including  phenol 
and  methanol  test  results,  are  contained 
in  the  docket 

C.  Water  Impacts 

Because  this  standard  is  based  on  the 
use  of  baghouses,  dry  ESPs,  thermal 
incinerators,  and  process  modifications, 
there  are  no  water  pollution  impacts.  A 
few  existing  emission  sources  may  use 
scrubbers  to  control  HAP  emissions 
although  no  additional  sources  are 
expected  to  add  wet  scrubbers  for  the 
control  of  HAP  emissions.  Therefore,  no 
water  impacts  are  expected  frt>m  the 
proposed  rule. 

D.  Solid  Waste  Impacts 

The  PM  captured  by  the  baghouses 
added  to  the  seven  uncontrolled  electric 
furnaces  will  be  recycled  to  the  furnace 
and  no  solid  or  hazardous  waste  is 
generated  by  the  use  of  thermal 
incinerators.  No  solid  waste  impacts  are 
expected  from  the  proposed  rule. 

E.  Energy  Impacts  (Docket  Item  U-B-22) 

Baghouses  require  electrical  energy  to 
operate  fans.  The  additional  electrical 
energy  requirements  are  estimated  to  be 
1.8  thousand  megawatt  hours  per  year 
(MWh/yr)  over  ciurent  requirements  for 
seven  additional  baghouses  to  be  added 
to  existing  sources.  Emissions  of  PM 
associated  with  the  additional  energy 
requirements  are  estimated  to  be  0.1 
ton/yr  as  compared  to  the  PM  emission 
reduction  of  700  ton/yr  estimated  for 
installing  the  seven  baghouses  on 
uncontrolled  furnaces.  Projected  new 
RS  manufactiuing  lines  would  comply 
with  the  proposed  standard  for  new 
sources  using  process  modifications  on 
forming  and  incinerators  on  curing.  An 
additional  2.9  thousand  MWh/yr  for 
electricity  and  290  biUion  Btu/yr  of 
natural  gas  would  be  required  for  new 
incinerators  although  process 
modifications  only  may  be  used  to 
comply  with  the  proposed  standard  for 
new  RS  manufacturing  lines.  The  total 
additional  energy  required  as  a  result  of 
this  proposed  NESHAP  is  300  billion 
Btu/3nr  in  the  fifth  year  of  the  standard. 
No  new  FA  manufacturing  lines  are 
projected;  thus  there  are  no  increased 
energy  requirements  imder  the  proposed 
standard  for  new  FA  manufacturing 
lines. 


F.  Nonair  Eaviionmeatal  and  Health 
Impacts 

Reducing  HAP  levels  may  help  lower 
occupational  exposure  levels  and  site- 
specific  levels  of  PM  and  VOCs.  New  or 
upgraded  process  modifications  for 
forming  operations  would  decrease  the 
quantity  of  HAP  constituents  in  binder 
formulations.  The  addition  of 
baghouses,  ESPs.  and  incinerators  may 
increase  noise  levels  in  the  plant  area 
due  to  the  operation  of  pollution  control 
devices  where  none  are  currently  in 
place. 

G.  Cost  Impacts 

The  EPA  analyzed  the  cost  impacts  of 
the  proposed  standards  for  glass-melting 
furnaces  by  developing  model  lines 
based  on  site-specific  information 
included  in  the  ICR  survey  responses 
(docket  item  II-B-21)  coupled  with  cost 
algorithms  from  the  OAQPS  Cost 
Manual  (docket  item  n-A-3).  The  cost 
impacts  of  the  proposed  standards  on 
wool  fiberglass  manufactiuing  facilities 
are  based  on  estimates  supplied  by  wool 
fiberglass  companies  for  each  of  their 
manufacturing  lines  (docket  item  II-D- 
65). 

The  total  nationwide  capital  and 
annual  costs  for  existing  glass-melting 
furnaces  imder  the  proposed  NESHAP 
are  $3.2  million  and  $1.5  million, 
respectively.  This  represents  the  cost  of 
adding  baghouses  to  seven  electric 
glass-melting  furnaces  as  well  as  the 
monitoring  costs  of  bag  leak  detection 
systems  installed  on  baghouses  and 
temperature  monitors  installed  on  cold 
top  electric  furnaces.  Control  cost 
estimates  assume  the  addition  of  pulse 
jet  baghouses  with  polyester  filter  bags, 
an  air-to-cloth  ratio  of  0.9  actual  cubic 
meters  per  minute  per  square  meter  (3 
acfm/ft^),  and  a  pressure  drop  of  20  cm 
(8  in.)  of  water  colimm.  The  estimated 
capital  and  anniml  costs  of  control 
equipment  for  a  medium  electric 
furnace  (production  capacity  of  30.000 
ton/yr)  are  $432,000  and  $209,000, 
respectively.  The  capital  cost  includes 
the  cost  of  the  control  device,  auxiliary 
equipment,  and  instaUation,  and  retrofit 
costs.  The  model  furnace  cost  estimates 
do  not  include  the  capital  and  annual 
costs  for  a  bag  leak  detection  system 
required  on  all  baghouses  under  the 
proposed  NESHAP.  The  EPA  estimates 
the  capital  cost  of  this  monitoring 
system  to  be  approximately  $9,100  per 
furnace,  with  $l,800/yr  in  annual  costs. 
Cold  top  electric  fumac»s  would  incur 
costs  for  monitoring  an  operating 
parameter  that  gives  an  indication  of 
fiimace  performance;  for  cost  estimating 
purposes,  the  cost  of  monitoring  the  air 
temperature  above  the  molten  ^ass 


surface  was  used.  The  estimated  capital 
and  annual  costs  of  monitoring  the 
temperature  of  cold  top  electric  furnaces 
are  $1,500  and  $240,  respectively.  For 
ESPs.  ownen  or  operators  are  expected 
to  monitor  ESP  parameters  that  they 
commonly  monitor,  such  as  secondary 
voltage,  so  that  no  additional 
monitoring  costs  would  be  incurred. 
Because  the  NSPS  for  glass 
manufacturing  sources  would  regulate 
any  new  gas  furnaces,  there  would  be  no 
additional  control  costs  for  new  gas 
furnaces  under  the  proposed  NESHAP. 
The  NSPS  for  glass  manufacturing 
sources  does  not  cover  electric  furnaces. 
Thus,  under  the  proposed  NESHAP, 
new  electric  furnaces  will  inciu  the  cost 
associated  with  adding  baghouses  as 
well  as  bag  leak  detection  monitoring 
systems.  The  capital  and  annual  costs 
associated  with  a  new  baghouse  would 
be  $288,000  and  $189,000,  respectively 
in  addition  to  the  capital  and  annual 
costs  of  a  bag  leak  detection  system, 
$9,100  and  $1,800,  respectively. 

Based  on  information  supplied  by  the 
North  American  Insulation 
Manufacturers  Association  (NAIMA),  30 
RS  forming  operations  would  upgrade 
their  proprietary  process  modifications 
to  meet  the  proposed  emission  limit  for 
RS  manufacturing  lines;  none  of  the 
existing  curing  ovens  that  are 
uncontrolled  for  HAPs  would  have  to 
add  an  incinerator.  No  control  costs  are 
associated  with  complying  with  the 
proposed  NESHAP  for  FA 
manufacturing  lines.  The  proposed 
monitoring  requirements  for  RS  and  FA 
manufacturing  lines,  i.e.,  monitoring 
resin  free-formaldehyde  content, 
product  LOI  and  density,  other  process 
parameters,  and  incinerator  operating 
temperature,  are  current  industry 
practices  and  would  not  impose  any 
additional  costs.  However,  NAIMA 
estimates  that  there  would  be  a  one-time 
cost  per  line  for  testing  that  would  be 
needed  to  establish  a  correlation 
between  formaldehyde  emissions  and 
the  process  parameters  to  be  monitored. 

NAIMA  estimated  the  costs  of 
complying  with  the  proposed  standard 
for  RS  manufacturing  lines  for  each  of 
their  lines.  Capital  costs  per  line  ranged 
from  $150,000  to  $4  million  and  annual 
expenses  per  line  ranged  from  $100,000 
to  $400,000.  Nationwide  capital  costs  of 
upgrading  process  modifications  on  30 
RS  manufactiuing  lines  were  estimated 
at  $16.3  million  with  annual  costs  of 
$4.8  million.  Aimual  cost  for  new  RS 
manufacturing  lines  is  estimated  to  be 
$0.9  million  per  line.  No  FA  lines 
would  require  additional  controls  under 
the  proposed  standard  and  there  would 
be  no  additional  control  costs.  For  all 
RS  and  FA  manufacturing  lines  subject 
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to  the  standard,  there  would  be  a  one- 
time cost  of  Si 5, 000  per  line  to  establish 
the  process  parameter  values  for 
compliance  monitoring.  Because  the 
process  parameters  that  are  likely  to  be 
used  for  compliance  monitoring  are 
ones  that  industry  currently  monitors, 
no  additional  costs  will  be  incurred  for 
monitoring  beyond  the  one-time  cost  of 
S15.000  per  line. 

Total  nationwide  capital  costs  for  the 
standard  are  estimated  at  $19.5  million 
and  annual  nationwide  costs  are 
estimated  at  S6.3  millionyyr,  including 
installation,  operation,  and  maintenance 
of  emission  control  and  monitoring 
systems. 

H.  Economic  Impacts  (Docket  hem  U-A- 
12) 

The  economic  analysis  of  the 
pnpoMd  NESHAP  finds  impacts  at  the 
facility  and  market- level  to  be  modest. 
The  average  market  price  increases  for 
both  structural  and  nonstructural  wool 
fiberglass  would  be  less  than  0.5 
percent.  The  resultant  decreases  in 
quantity  demanded  range  from  0.17 
pncent  for  structiiral  insulation  markets 
to  0.22  percent  for  nonstructural 
insulation  markets.  None  of  the  affected 
firms  are  classified  as  small  businesses 
and  no  closures  are  predicted.  For  more 
detail,  see  the  full  economic  impact 
analysis  in  the  docket. 

V.  Selection  of  Proposed  Standards 

A.  Selection  of  Source  Category 

Section  112(c)  of  the  Act  directs  the 
Agency  to  list  each  category  of  major 
and  area  sources,  as  appropriate, 
emitting  one  or  more  of  the  189  HAPs 
listed  in  section  112(b)  of  the  Act.  The 
EPA  published  an  initial  list  of  source 
categories  on  July  16, 1992  (57  FR 
31576),  and  may  amend  the  list  at  any 
time.  "Wool  Fiberglass  Production"  is 
one  of  the  174  source  categories  listed 
in  the  notice. 

As  defined  in  the  EPA  report, 
"Documentation  for  Developing  the 
Initial  Source  Category  List"  (docket 
item  n-A-5),  the  Wool  Fiberglass 
Production  source  category  includes  any 
facility  engaged  in  producing  wool 
fiberglass  from  sand,  feldspar,  sodium 
sulfate,  anhydrous  borax,  boric  acid,  or 
any  other  materials.  Facilities  that 
manufacture  mineral  wool  from  rock, 
slag,  and  other  similar  materials  are  not 
included  in  the  source  category.  A 
separate  MACT  standard  for  mineral 
wool  production  is  currently  under 
development. 

Before  this  proiect  began,  no 
formaldehyde  test  methods  and  no  HAP 
data  were  available  to  assess  the 
effectiveness  of  control  devices  in  this 


industry  for  controlling  HAP  emissions. 
The  EPA  and  the  wool  fiberglass 
industry  worked  in  a  partnership  to 
address  the  data  needs  for  the  purpose 
of  establishing  a  MACT  standard. 
Through  a  cooperative  effort,  EPA  and 
NAIMA  developed  methods  for 
measuring  formaldehyde  emissions 
from  wool  fiberglass  manufacturing 
processes.  Using  information  supplied 
voluntarily  by  industry  for  each  wool 
fiberglass  manufacturing  line,  EPA 
identified  processes  and  control  systems 
as  candidates  for  emissions  testing  that 
were  considered  representative  of  the 
MACT  floor  and  MACT  for  new  sources. 
EPA  and  the  industry  were  able  to 
obtain  the  necessary  emissions  data  as 
a  result  of  these  cooperative  efforts. 

Based  on  the  information  collected, 
EPA  believes  it  is  likely  that  all  but 
three  wool  fiberglass  plants  are  major 
sources  subject  to  the  proposed 
NESHAP.  A  major  source  must  have  the 
potential  to  emit  9.1  Mg/yr  (10  ton/yr) 
or  more  of  a  single  HAP  or  23  Mg/yr  (25 
ton/yr)  or  more  of  a  combination  of 
HAPs.  Three  facilities  (each  with  one 
line  producing  bonded  products)  may 
be  area  sources.  At  these  sites,  two  of 
the  three  glass-melting  furnaces  and  all 
three  RS  forming  processes  are 
controlled  at  the  MACT  floor  level. 
Because  these  facilities  are  not  believed 
to  present  an  adverse  envirorunental  or 
health  risk,  EPA  has  determined  that  it 
is  not  necessary  to  include  these  wool 
fiberglass  manufactiiring  facilities  on 
the  list  of  area  sources  required  by 
section  112(c)(3)  of  the  Act 

On  December  3,  1993  (58  FR  63941), 
EPA  published  a  schedule  for  the 
promulgation  of  standards  for  the 
sources  selected  for  reguUtion  under 
section  112(c)  of  the  Act.  According  to 
this  schedide,  MACT  standards  for  this 
source  category  must  be  promulgated  no 
later  than  November  15,  1997.  If 
standards  are  not  promulgated  by  May 
15,  1999  (18  months  following  the 
promidgation  deadline),  section  112(j) 
of  the  Act  requires  States  or  local 
agencies  with  approved  permit 
programs  to  issue  permits  or  revise 
existing  p)ennits  containing  either  an 
equivalent  emission  limitation  or  an 
alternate  emission  limitation  for  HAP 
control.  (See  "Guidelines  for  MACT 
Determinations  Under  Section  112(])." 
EPA  453/R-94-026,  May  1994.) 

B.  Selection  of  Emission  Sounxs 

The  wool  fiberglass  manufacturing 
source  category,  as  defined  in  the  EPA 
report,  "Documentation  for  Developing 
the  Initial  Source  Category  List." 
includes,  but  is  not  limited  to:  (1)  The 
glass-melting  furnace.  (2)  marble 
forming,  (3)  refining  unit.  (4)  fiber 


formation  process,  (5)  binder 
application  process,  (6)  curing  process, 
and  (7)  cooling  process.  For  the  reasons 
described  below,  EPA  selected  the 
forming,  curing,  and  cooling  processes 
on  new  and  existing  RS  manufacturing 
lines  and  the  forming  and  curing 
processes  on  existing  FA  manufacturing 
lines  producing  pipe  insulation  and  on 
new  FA  manufacturing  lines  producing 
pipe  insulation  or  heavy-density 
products  for  control  under  the  proposed 
NESHAP.  The  proposed  NESHAP  also 
covers  glass-melting  furnaces  located  at 
wool  fiberglass  manufacturing  facilities. 

Glass-melting  furnaces  are  generally 
large,  shallow,  and  well-insulated 
vessels  that  are  heated  from  above  by 
gas  burners  or  from  within  by  electrical 
current.  About  66  percent  of  the  glass- 
melting  furnaces  used  in  the  wool 
fiberglass  industry  are  all-electric,  about 
25  percent  are  gas-fired  and  about  9 
percent  are  a  combination  of  gas  and 
electric.  Glass  pull  rates  for  furnaces 
range  from  18  to  272  Mg/d  (20  to  300 
ton/d). 

In  the  glass-melting  furnaces,  raw 
materials  (e.g.,  sand,  feldspar,  sodium 
sulfate,  anhydrous  borax,  boric  acid)  are 
introduced  continuously  or  in  batches 
on  top  of  a  bed  of  molten  glass,  where 
they  mix  and  dissolve  at  temperatures 
ranging  from  1,500  "C  to  17.00  "C  (2,700 
•F  to  3,100  "F),  and  are  transformed  by 
a  series  of  chemical  reactions  to  molten 
glass.  Particulate  emissions  are  caused 
by  entrainment  of  dust  from  batch 
dumping  and  the  combustion  process 
and  from  volatilization  of  raw  materials. 
Emissions  of  chromium  result  from 
entrainment  of  materials  eroded  from 
the  refractory  lining  of  the  furnace  and 
the  furnace  exhaust  stack.  Lead  and 
arsenic  are  released  from  the  batch 
materials  and  from  the  use  of 
contaminated  cullet  (crushed  recycled 
glass).  Glass-melting  furnaces  may  be 
either  gas-fired,  electric,  or  a 
combination  of  gas  and  electric. 
Emissions  from  glass-melting  furnaces 
are  typically  controlled  by  baghouses  or 
dry  ESPs.  One  tjrpe  of  electric  furnace, 
the  cold  top  electric  furnace,  has  low 
PM  emissions  without  add-on  controls 
as  a  result  of  its  design.  Operators  of 
these  units  maintain  a  thick  crust  of  raw 
materials  on  top  of  the  molten  glass, 
which  impedes  the  release  of  beet  and 
keeps  the  air  temperature  above  the 
molten  glass  at  or  below  120  "C  (250  'F). 

One  ol  two  methods  may  be  used  for 
the  next  stage  of  the  process,  fiber 
formation.  In  an  RS  forming  process,  a 
regulated  flow  of  molten  glass  enters  the 
center  of  a  rotating  spinner.  Spiimers 
are  in  a  linear  arrangement,  with  2  to  12 
spinners  on  a  single  line.  Centrifugal 
action  forces  the  molten  glass  out  of  the 
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spinners  through  hundreds  of  small 
orifices  in  the  spinner  wall  to  form  glass 
threads.  As  the  threads  exit  the  spiimer, 
a  high-velocity  air  jet  or  a  mixture  of  air 
and  natural  gas  flame  forces  the  threads 
downward,  which  attenuates  the 
threads  to  form  glass  fibers. 

In  the  FA  forming  process,  also 
known  as  the  "pot  and  marble"  process, 
glass  marbles  that  were  produced  at 
separate  on-  or  offsite  facilities  are  fed 
into  ceramic  pots  (typically  6  to  28  pots 
per  line)  that  are  heated  to  a  high 
temperature.  Glass  strands  flow  by 
gravity  down  through  holes  in  the 
bottom  of  the  pot  and  are  directed  by 
pinch  rollers.  Following  the  pinch 
rollers,  a  high-velocity,  high- 
temperature  mixture  of  air  and  gas  flame 
is  used  to  attenuate  the  fibers. 
Particulate  and  organic  emissions  are 
released  during  the  fiber-forming 
process  due  to  volatilization  of  raw 
materials  and  entrainment  of  fiberglass 
particles  in  the  process  air  stream. 

After  the  fibers  are  formed,  they  are 
sprayed  with  a  binder.  A  typical  binder 
consists  of  phenol-formaldehyde  resin, 
water,  urea,  lignin.  silane.  and 
ammonia.  The  binder  composition  used 
in  the  RS  and  FA  forming  pr(x:ess  is 
similar.  Air.  at  a  flow  rate  ranging  from 
about  430  to  5.100  actual  cubic  meters 
per  minute  (15.000  to  180.000  acfrn). 
forces  the  fibers  do%vnw{ml  onto  a 
continuously  moving  conveyor  to  form 
a  mat,  which  is  conveyed  to  the  curing 
oven.  Emissions  of  formaldehyde, 
phenol,  and  methanol  occur  as  a  result 
of  the  vaporization  of  the  volatile  binder 
as  it  comes  in  contact  with  hot  fibers 
and  as  a  result  of  binder  that  is  not 
deposited  on  the  mat  but  passes  through 
the  conveyor  and  is  exhausted  to  the 
atmosphere.  HAP  emissions  frxim 
forming  are  controlled  by  process 
modifications,  such  as  resin  and  binder 
chemistry  and  fiberization  technology. 

The  curing  oven  drives  off  moisture 
remaining  on  the  fibers  and  sets  the 
binder.  The  temperatiu^  of  the  curing 
oven  varies  for  each  product,  ranging 
from  about  180  X  to  320  "C  (350  "F  to 
600  "F).  Fans  are  used  to  draw  hot  air 
through  the  mat  within  each  of  the  oven 
zones;  the  hot  air  may  be  recycled 
within  each  zone  to  conserve  energy. 
The  total  air  flow  exiting  the  oven 
ranges  from  about  200  to  850  actual 
cubic  meters  per  minute  (7,000  to 
30,000  acfrn)  for  the  RS  process  and 
from  85  to  480  actual  cubic  meters  per 
minute  (3,000  to  17,000  acfrn)  fbr  the  FA 
process.  Emissions  of  formaldehyde, 
phenol,  and  methanol  are  the  result  of 
vaporization  of  volatile  compoimds  in 
the  binder.  Emissions  from  about  one- 
third  of  the  curing  ovens  on  RS 
manufacturing  lines  are  controlled  by 


thermal  incinerators;  the  remainder  are 
uncontrolled  for  organic  HAP 
emissions.  None  of  the  ctiring  ovens  on 
FA  manufacturing  lines  are  controlled 
for  organic  HAPs. 

The  quantity  of  binder  solids  sprayed 
onto  the  glass  fibers  is  governed  by  the 
type  of  product  being  manufactured. 
Typically,  about  70  percent  of  the 
binder  applied  to  the  fiberglass  remains 
on  the  product.  The  remainder  remains 
on  the  conveyor  and  is  recycled  back 
into  the  process  via  the  wash  water  or 
is  exhausted  with  the  forming  or  curing 
oven  air.  Quality  control  checks  are 
routinely  performed  to  determine  the 
product  LOI,  which  ensures  that  the 
correct  weight  percent  of  binder  is 
present  in  the  product. 

After  curing,  the  fiber  mat  is  conveyed 
to  a  cooling  section,  where  ambient  air 
is  forced  through  the  mat  to  eliminate 
"hot  spots"  in  the  product  and  to 
facilitate  finishing  and  packaging. 
Cooling  air  flow  rates  range  from  140  to 
990  actual  cubic  meters  per  minute 
(5,000  to  35,000  acfrn).  By  the  time  the 
mat  with  its  thermally  set  binder 
reaches  cooling,  emissions  of 
formaldehyde,  phenol,  and  methanol 
are  relatively  small  compared  to  forming 
and  curing.  Cooling  processes  are  not 
controlled  for  HAP  emissions.  Most  FA 
manufacturing  lines  do  not  have  cooling 
sections  because  the  product  is  able  to 
cool  adeqiiately  between  exiting  the 
curing  oven  and  reaching  the  fini«hing 
and  handling  sections. 

At  the  current  level  of  control, 
existing  glass-melting  furnaces  emit 
approximately  270  kg/yr  (600  Ib/yr)  of 
HAP  and  750  Mg/yr  (830  ton/yr)  of  PM. 
Under  the  proposed  NESHAP.  EPA 
expects  that  seven  currently 
uncontrolled  electric  furnaces  would 
install  controls.  Electric  furnaces 
(excluding  cold  top  electric  furnaces) 
emit  an  estimated  9  kg/yr  (20  Ib/yr)  of 
HAP  and  about  635  K^yr  (700  ton/yr) 
of  PM.  Control  of  these  furnaces  would 
ensure  that  all  furnaces  are  controlled  to 
the  MACT  floor  emission  level. 

Existing  cold  top  electric  furnaces  (air 
temperatiire  above  the  molten  glass  of 
120  "^  [250  'F]  or  less)  are  not  equipped 
with  add-on  control  devices.  Particufate 
emissions  from  the  12  existing  cold  top 
electric  furnaces  are  limited  by  the  thick 
crust  maintained  on  the  molten  glass 
surface.  Emissions  are  estimated  to  be 
27  kg/yr  (60  Ib/yr)  of  HAP  and  about  55 
Mg/yr  (60  ton/yr)  of  PM.  These  furnaces 
are  expected  to  comply  with  the 
proposed  emission  limit  without  the 
need  for  add-on  control  devices.  The 
EPA  considered  requiring  controls  for 
cold  top  electric  furnaces  and  has 
determined  that  the  cost  effectiveness  of 


additional  controls  beyond  the  floor  is 
not  reasonable. 

Manufacture  of  wool  fiberglass 
releases  an  estimated  1,770  Mg/yr  (1,950 
ton/yr)  of  formaldehyde  from  RS  and  FA 
manufacturing  lines.  The  Agency 
selected  forming,  curing,  and  cooling 
processes  on  all  new  and  existing  RS 
manufacttuing  lines  and  forming  and 
curing  processes  on  existing  FA 
manufacturing  lines  producing  pipe 
insulation  and  new  FA  manufactxiring 
lines  producing  pipe  insulation  or 
heavy-density  products  for  control 
under  the  proposed  NESHAP.  Because 
no  controls  are  currentiy  used,  the 
MACT  floor  is  no  control  and  because 
the  cost  effectiveness  of  additional 
controls  beyond  the  floor  is  not 
reasonable,  the  Agency  is  not  setting 
emission  limits  for  existing  FA 
manufacturing  lines  producing  light- 
density,  automotive,  or  heavy-density 
products  or  new  FA  manufacturing  lines 
producing  light-density  or  automotive  - 
pnxiucts.  Because  no  plants  have 
equipped  forming  or  ciuing  processes 
on  these  manufactiiring  lines  with 
emission  controls,  the  MACT  floor  is  no 
control.  The  EPA  considered  beyond- 
the-floor  controls  for  both  RS  and  FA 
manufacturing  lines  and  has  determined 
that  the  cost  effectiveness  of  additional 
controls  does  not  justify  going  beyond 
the  floor. 

C.  Selection  of  Pollutants 

The  EPA  proposes  to  regufate 
emissions  of  formaldehyde,  a  HAP  and 
surrogate  for  phenol  and  methanol 
emissions,  and  PM  emissions,  a 
surrogate  for  metal  HAP  emissions. 
Formaldehyde,  phenol,  methanol,  and 
the  metal  HAPs  are  included  on  the  list 
of  HAPs  under  section  112(b)  of  the  Act 
and  are  emitted  from  wool  fiberglass 
manufactuiring  sources. 

Formaldehyde  is  the  only  organic 
HAP  emitted  from  the  wool  fiberglass 
industry  that  has  been  identified  to  be 
a  potential  carcinogen.  EPA  proposes  to 
regulate  emissions  of  formaldehyde, 
phenol,  and  methanol  using 
formaldehyde  as  a  surrogate  measure  for 
the  proposed  emission  limits  for 
manufacturing  lines.  Use  of 
formaldehyde  as  a  surrogate  allows  a 
single  emission  limit  rather  than 
individual  emission  limits  for 
formaldehyde,  phenol,  and  methanol 
(which  would  require  separate 
measurements)  because  when  the 
formaldehyde  emission  limit  is  met, 
phenol  and  methanol  emissions  will 
also  be  reduced. 
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D.  Selection  of  Proposed  Standards  for 
Existing  and  New  Sources 

1.  Background 

After  EPA  has  identified  the  specific 
source  categories  or  subcategories  of 
major  sources  to  regulate  under  section 
112.  MACT  standards  must  be  set  for 
each  category  or  subcategory.  Section 
112  establishes  a  minimum  baseline  or 
"floor"  for  standards.  For  new  sources, 
the  standards  for  a  source  category  or 
subcategory  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  [See  section 
112(dX3).l  The  standards  for  existing 
sources  can  be  less  stringent  than 
standards  for  new  sources,  but  they 
cannot  be  less  stringent  than  the  average 
emission  limitation  achieved  by  the 
best- performing  12  percent  of  existing 
sources  for  categories  and  subcategories 
with  30  or  more  sources,  or  the  best- 
performing  five  sources  for  categories  or 
subcategories  with  fewer  than  30 
sources. 

After  the  floor  has  been  determined 
for  a  Dew  or  existing  source  in  a  source 
category  or  subcategory,  the 
Administrator  must  set  MACT  standards 
that  are  no  less  stringent  than  the  floor. 
Such  standards  must  then  be  met  by  all 
sources  within  the  category  or 
subcategory.  In  establishing  the 
standards.  EPA  may  distinguish  among 
classes,  types,  and  sizes  of  sources 
within  a  category  or  subcategory.  [See 
section  112(dMl).l 

The  next  step  in  establishing  MACT 
standards  is  to  investigate  regulatory 
alternatives.  With  MACT  standards, 
only  alternatives  at  least  as  stringent  as 
the  floor  may  be  selected.  Information 
about  the  industry  is  analyzed  to 
develop  model  plants  for  projecting 
national  impacts,  including  HAP 
emission  reduction  levels  and  cost, 
energy,  and  secondary  impacts. 
Regulatory  alternatives  (which  may  be 
different  levels  of  emissions  control, 
equal  to  or  more  stringent  than  the  floor 
levels)  are  then  evaluated  to  select  the 
regulatory  alternative  that  best  reflects 
the  appropriate  MACT  level.  The 
selected  alternative  may  be  more 
stringent  than  the  MACT  floor,  but  the 
control  level  selected  must  be 
technologically  achievable.  The 
regulatory  alternatives  and  emission 
limits  selected  for  new  and  existing 
sources  may  be  difforent  because  of 
different  MACT  floors. 

The  Agency  may  consider  going 
beyond  the  floor  to  require  more 
stringent  controls.  Here.  EPA  considers 
the  achievable  emission  reductions  of 
HAPs  (and  possibly  other  pollutants 
that  are  co-controlled),  cost  and 


economic  impacts,  energy  impacts,  and 
other  nonair  environmental  impacts. 
The  objective  is  to  achieve  the 
maximum  degree  of  emissions  reduction 
without  unreasonable  economic  or  other 
impacts.  [See  section  112(d)(2). ] 
Subcategorization  within  a  source 
category  may  be  considered  when  there 
is  enough  evidence  to  demonstrate 
clearly  that  there  are  significant 
differences  among  the  subcategories. 

The  EPA  examined  the  processes,  the 
process  operations,  and  other  factors  to 
determine  if  separate  classes  of  units, 
operations,  or  other  criteria  have  an 
effect  on  air  emissions  or  their 
controllability.  The  EPA  considered 
developing  subcategories  of  glass- 
melting  furnaces  on  the  basis  of  the 
energy  sources  used  to  convert  the  raw 
materials  to  molten  glass  and  their 
emission  potential.  Glass-melting 
furnaces  are  typically  either  gas-fired, 
electric,  or  a  combination  of  gas  and 
electric.  After  examining  PM  emissions 
data  for  gas.  electric,  and  combination 
gas  and  electric  furnaces.  EPA 
concluded  that  there  is  a  large  amount 
of  variability  in  PM  emissions  regardless 
of  energy  soiure  and  that  most  furnaces 
are  already  well  controlled  by  either 
ESPs  or  baghouses.  Therefore.  EPA 
decided  not  to  develop  subcategories  of 
glass-melting  furnaces. 

Wool  fiberglass  manufacturing  lines 
can  be  classified  by  the  type  of  forming 
process  (RS  and  FA)  used. 
Approximately  90  percent  of  the  wool 
fiberglass  manufactured  by  the  RS 
forming  process  is  building  insulation, 
whereas  the  wool  fiberglass 
manufactured  by  the  FA  forming 
process  is  specialty  products,  such  as 
automotive  or  filtration  products. 
Because  of  the  type  of  products,  the  RS 
and  FA  forming  process  di^r 
significantiy  in  the  way  fibers  are 
formed,  production  rates,  air  flow  and 
energy  expended  per  ton  of  product, 
application  of  process  modifications, 
and  the  amount  of  binder  applied  to  the 
wool  fiberglass.  As  a  result  of  these 
differences  in  manufacturing 
methodologies,  levels  of  pollutant 
emissions,  and  application  of  controls 
(such  as  process  modifications).  EPA 
subcategorized  manufacturing  lines  into 
those  using  the  RS  forming  process  (RS 
manufacturing  lines)  and  those  using 
the  FA  forming  process  (FA 
manufiact\iring  lines).  RS  manufacturing 
lines  consist  of  forming,  curing,  and 
cooling.  FA  manufacturing  lines  consist 
of  forming  and  curing  processes;  cooling 
is  not  a  distinct  separate  process  on  FA 
manufactiuing  lines.  FA  manufacturing 
lines  can  be  further  subcategorized  by 
the  type  of  specialty  product  made.  The 
FA  subcategories  include  light-density, 


heavy-density,  automotive,  and  pipe 
insulation  products.  Each  of  these 
subcategories  is  characterized  by  a 
specific  range  of  LOIs  and  densities, 
which  gives  each  subcategory  a  different 
emission  potential.  Also,  the  control 
measures  that  can  be  used  to  reduce 
HAP  emissions,  for  example,  process 
modifications,  are  difi^erent  for  the  FA 
subcategories.  For  all  these  reasons,  the 
proposed  standards  have  different 
emission  limits  for  RS  manufocturing 
lines  and  FA  manufacturing  lines  and, 
within  the  FA  subcategory,  different 
emission  limits  for  two  FA 
subcategories. 

2.  Selection  of  Floor  Technologies 

In  establishing  these  proposed 
emission  standards,  the  add-on  or 
process  control  technology 
representative  of  the  MACT  floor  was 
determined  for  each  subcategory.  In 
general,  these  determinations  were 
made  on  the  basis  of  the  performances 
of  the  technologies  as  reported  by 
emission  test  results.  The  technologies 
determined  to  be  the  MACT  floors  are 
those  determined  to  be  the  median  of 
the  technologies  that  are  representative 
of  the  best  performing  12  percent  of  the 
sources  (for  which  there  are  emissions 
data)  where  there  are  more  than  30 
sources  in  the  subcategory  or  the  best 
performing  five  sources  (for  which  there 
are  emissions  data)  where  there  are 
fewer  than  30  sources. 

Of  the  S6  existing  glass-melting 
furnaces,  12  are  controlled  by  ESPs  and 
25  by  baghouses  (more  than  one  furnace 
may  be  controlled  by  a  single  control 
device).  PM  emissions  data  are  available 
for  18  furnaces.  Because  the  number  of 
furnaces  is  greater  than  30,  the  MACT 
floor  is  represented  by  the  average  of  the 
best  performing  12  percent  of  the 
existing  sources.  Based  on  PM 
emissions  data  for  the  best  performing 
12  percent,  baghouses  and  ESPs  are 
equally  effective  in  controlling  FM 
emissions  from  glass-melting  furnaces. 
Therefore,  the  MACT  floor  for  existing 
glass-melting  furnaces  is  represented  by 
well-designed  and  operated  baghouses 
and  ESPs.  An  ESP  representative  of  the 
MACT  floor  will  have  a  specific 
collection  area  of  32  square  meters  per 
1 .000  actual  cubic  meters  per  hour  (590 
ft  2/1 .000  acfm);  a  baghouse 
representative  of  the  MACT  floor  is  a 
pulse-jet  baghouse  with  polyester  bag 
material  and  an  air-to-cloth  ratio  of  0.9 
actual  cubic  meters  per  minute  per 
square  meter  (3  acfin/ft  ^ ).  Because  the 
same  well-designed  and  -operated 
baghouses  and  ESPs  are  considered  by 
EPA  to  be  the  best  control  technology 
for  PM  emissions,  including  metal  HAP 
emissions.  MACT  for  new  furnaces 


would  be  the  same  as  the  MACT  floor 
for  existing  sources,  a  baghouse  or  an 
ESP. 

HAP  emissions  control  on  RS  forming 
processes  is  achieved  by  process 
modifications  including  resin  and 
binder  chemistry,  fiberization 
technology,  binder  application,  and 
forming  conditions  (docket  item  II-D- 
62).  Resins  are  manufactured  by  an 
outside  supplier  or  in-house  using 
proprietary  technologies  to  meet  the 
specifications  of  the  wool  fiberglass 
manufacturer.  Variables,  such  as  the 
phenol-to-formaldehyde  mole  ratio, 
resin  cook  procedures,  and  catalysts, 
control  both  the  free-formaldehyde  and 
phenol  levels  as  well  as  the  types  and 
relative  percentage  of  phenol  oligomers, 
all  of  which  influence  the  levels  of 
emissions  and  acceptability  of  a  resin 
for  a  given  process.  Resin  purchase 
specifications  are  typically  written  so 
that  the  free-formaldehyde  content  is 
"not  to  exceed"  a  certain  level.  In 
binder  chemistry,  the  addition  of 
various  additives  can  reduce 
formaldehyde  emissions.  Urea,  for 
example,  added  to  the  binder  solution 
reacts  with  free  formaldehyde,  which 
can  form  stable,  nonreversible  urea 
formaldehyde  compounds.  In 
fiberization  technology,  temperature  of 
the  fiber  veil  is  a  critical  process 
variable  (a  lower  temperatiue  may 
reduce  HAP  volatilization)  affected  by 
the  fiberizer  design  and  operation  as 
well  as  by  air  and  water  treatment  of  the 
fiber  veil.  Binder  application  efficiency, 
the  amount  of  binder  that  stays  on  the 
fiberglass,  is  increased  by  matching 
binder  droplet  size  to  the  fiber  diameter. 
Factors  such  as  nozzle  size  geometry, 
configuration  of  the  nozzle  assembly, 
and  location  affect  binder  droplet  size. 
Forming  conditions,  such  as  air  volume 
and  velocity  affect  binder  application 
efficiency;  too  much  or  too  little  air  flow 
can  increase  emissions.  Each  of  these 
process  modifications  has  been 
implemented  on  each  of  the  40  RS 
forming  processes,  although  the  degree 
to  which  each  process  modification  has 
been  implemented  is  different  for  each 
line.  Add-on  controls  such  as  wet 
scrubbers  or  wet  ESPs,  primarily  for  PM 
control,  were  shown  to  be  ineffective  for 
gaseous  HAP  removal.  Thus,  the  MACT 
floor  for  forming  on  existing  RS 
manufacturing  lines  is  represented  by 
process  modifications.  Because  the 
number  of  RS  forming  sources,  40,  is 
greater  than  30,  the  MACT  floor  is 
represented  by  the  median  of  the  best 
performing  12  percent  of  existing 
sources,  or  five  sources  (40x0.12=4.8). 
Based  on  HAP  emissions  data  for  the 
best  performing  12  percent  of  existing 


sources,  process  modifications  are  the 
MACT  floor  for  forming  processes  on  RS 
manufacturing  lines.  Because  of 
differences  in  application  betv/een 
companies  and  because  of  the 
proprietary  natiue  of  process 
modifications,  a  detailed  description  of 
forming  process  modifications  cannot  be 
presented. 

Of  the  43  curing  ovens  on  RS 
manufacturing  lines,  14  are  controlled 
using  incinerators.  Based  on  the  median 
of  the  top  12  percent,  the  thermal 
incinerator  is  the  MACT  floor  for  curing 
processes  on  existing  RS  manufacturing 
lines.  Thermal  incinerators  have  been 
shown  to  be  highly  efiiective  in  the 
control  of  emissions  of  organic  HAPs 
and  can  achieve  destruction  efficiencies 
in  excess  of  98  percent  with  an 
adequately  high  temperature,  good 
mixing,  sufficient  oxygen,  and  adequate 
residence  time.  Low  organic 
concentration  gas  streams,  such  as  those 
emitted  from  wool  fiberglass  curing 
processes,  can  be  expected  to  have  low 
heating  values  and  require  auxiliary 
fuel.  Heat  recovery  through  the  use  of  a 
recuperative  incinerator  can  reduce  the 
energy  requirements.  Emission  test 
measurements  demonstrate  that  a 
thermal  incinerator  is  at  least  99  percent 
effective  in  the  removal  of  formaldehyde 
and  phenol  from  curing  ovens.  Based  on 
the  median  of  the  best  performing  12 
percent  of  existing  soiut:es,  a  thermal 
incinerator  representative  of  the  MACT 
floor  has  a  combustion  temperatiue  of 
700  °C  (1,300  "F)  and  a  gas  residence 
time  of  1  second. 

While  the  MACT  floor  for  cooling  is 
no  control,  cooling  is  included  in  the 
definition  of  RS  manufacturing  line,  and 
therefore  covered  as  part  of  the 
proposed  RS  manufoctiuring  line 
standard.  This  inclusion  prevents  the 
shifting  of  emissions  from  forming  and 
curing  to  the  cooling  section. 

The  EPA's  analysis  of  MACT  floor 
control  options  for  existing  RS 
manufactiuing  lines  (described  above) 
showed  that  the  median  of  the  best 
performing  12  percent  of  existing 
forming  processes  control  HAP 
emissions  using  process  modifications 
and  the  median  of  the  best  performing 
12  percent  of  existing  curing  ovens  are 
controlled  by  incinerators.  As  a  result, 
the  MACT  floor  for  RS  manufacturing 
lines  is  forming  process  modifications 
coupled  with  an  incinerator  for  curing 
emissions.  These  controls  wrere 
determined  to  be  the  most  efficient  for 
the  control  of  HAPs  among  the  various 
controls  used  in  the  industry  for 
existing  RS  manufactiuing  lines.  Based 
on  the  best  controlled  source,  MACT  for 
new  RS  manufacturing  lines  is  more 
stringent  than  the  MACT  floor  for 


existing  RS  manufacturing  lines.  MACT 
for  new  RS  forming  processes 
incorporates  a  higher  degree  of  process 
modifications  than  is  present  on  most 
existing  forming  processes  but  which  is 
available  to  all  the  industry  and  can  be 
designed  into  new  forming  processes. 
Because  the  MACT  floor  for  existing 
curing  ovens,  incinerators  operating  at 
700  13  (1,300  °F)  and  a  gas  residence 
time  of  1  second,  represent  the  best- 
controlled  soiut:e,  MACT  for  new  curing 
ovens  is  the  same  as  the  MACT  floor  for 
existing  curing  ovens.  None  of  the 
cooling  processes  are  controlled  for 
gaseous  HAPs;  as  a  result,  MACT  for 
new  cooling  processes  is  no  control. 
Thus,  EPA  has  determined  that  the 
MACT  floor  for  new  RS  manufacturing 
lines  is  represented  by  a  high  level  of 
process  modifications  on  RS  forming 
processes,  incinerators  on  curing  ovens, 
and  no  control  on  cooling  processes. 

As  disciissed  earlier,  none  of  the 
forming  processes  on  FA  manufacturing 
lines  producing  light-density  or 
automotive  products  are  equipped  with 
HAP  emission  controls.  Thus,  the 
MACT  floor  is  no  control  for  forming 
processes  on  new  and  existing  FA  lines 
producing  these  products.  The  median 
of  the  best  performing  five  lines  (fewer 
than  30  sources)  producing  heavy- 
density  products  was  determined  to  be 
no  control;  thus,  the  MACT  floor  for 
forming  on  existing  FA  manufacturing 
lines  producing  heavy-density  products 
is  no  control.  The  best-controlled  heavy- 
density  forming  process  uses  process 
modifications;  therefore,  process 
modifications  are  the  basis  for  the 
MACT  floor  for  the  forming  process  on 
new  FA  manufacttuing  lines  producing 
heavy-density  products. 

Emissions  from  the  forming  process 
on  all  FA  manufacturing  lines 
producing  pipe  insulation  are  controlled 
by  the  same  level  of  process 
modifications.  Therefore,  process 
modifications  are  the  basis  for  the 
MACT  floor  for  the  forming  process  on 
all  new  and  existing  FA  manufacturing 
lines  producing  pipe  insulation. 

No  control  systems  have  been  applied 
for  the  control  of  HAP  emissions  from 
curing  ovens  on  FA  manufoctiuing 
lines.  Therefore,  the  MACT  floor  for 
Cluing  ovens  on  new  and  existing  FA 
manufactiuing  lines  is  no  control. 
Although  the  MACT  floor  for  curing  is 
no  control,  curing  is  included  in  the 
definition  of  FA  manufacturing  line 
and,  therefore,  is  covered  as  part  of  the 
proposed  FA  manufacturing  line 
standard.  This  inclusion  prevents  the 
shifting  of  emissions  from  forming  to 
the  curing  section. 

The  EPA's  analysis  of  MACT  floor 
control  options  for  existing  FA 
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manufacturing  lines  producing  pipe 
product  showed  the  best  performing  five 
forming  processes  (fewer  than  30 
sources)  controlled  by  the  same  level  of 
process  modifications  and  curing  ovens 
uncontrolled  for  HAP  emissions.  As  a 
result,  the  MACT  floor  for  existing  FA 
manufacturing  lines  producing  pipe 
products  is  process  modifications  for 
forming  and  no  control  for  curing. 
Because  the  same  level  of  process 
modifications  is  used  on  forming 
processes  on  all  FA  manufacturing  lines 
producing  pipe  products  and  because 
no  HAP  controls  are  used  on  curing 
ovens,  EPA  has  determined  that  the 
MACT  floor  for  new  FA  manufact\iring 
lines  producing  pipe  products  is  the 
same  as  the  MACT  floor  for  existing 
sources. 

As  described  above,  the  MACT  floor 
for  forming  processes  and  curing  ovens 
on  existing  FA  manufactiiring  lines 
producing  heavy-density  products  is  no 
control;  therefore,  the  MACT  floor  for 
existing  FA  manufacturing  lines 
producing  heavy-density  products  is  no 
control.  Based  on  the  best-controlled 
source,  MACT  for  new  FA 
manufacturing  lines  producing  heavy- 
density  products  is  process 
modifications  on  forming.  Because  no 
curing  ovens  are  controlled,  the  MACT 
floor  for  new  curing  ovens  is  no  control, 
the  same  as  the  MACT  floor  for  existing 
curing  ovens.  Thus,  EPA  has 
determined  that  the  MACT  floor  for  new 
FA  manufacturing  lines  that  produce 
heavy-density  products  is  represented 
by  process  modifications  on  forming 
and  no  control  on  curing  ovens. 

The  EPA  considered  requiring 
controls  beyond  the  MACT  floor  for 
glass-melting  furnaces  and  RS  and  FA 
manufactiuing  lines.  However,  based  on 
an  assessment  of  the  impacts  of  beyond- 
the-floor  controls.  EPA  concluded  that 
the  cost  effectiveness  of  an  incremental 
reduction  in  emissions  would  make 
additional  controls  uiueasonable 
(docket  items  II-A-12.  II-B-17,  II-B- 
22). 

3.  Emission  Limits 

As  part  of  this  rulemaking,  emissions 
data  wera  collected  from  tests  at  10 


wool  fiberglass  plants  and  from  other 
test  data  supplied  by  NAIMA  to 
characterize  uncontrolled  and 
controlled  emissions  from  the  various 
processes  and  evaluate  the  effectiveness 
of  existing  control  systems.  Sites  tested 
during  this  rulemaking  were  selected 
based  on  their  use  of  the  control 
technology  identified  as  candidates  for 
MACT  floor.  Using  the  test  data,  EPA 
established  the  MACT  floor  emission 
limits  for  existing  and  new  sources. 

Emissions  data  were  evaluated  for  18 
furnaces  controlled  by  baghouses  and 
ESPs  (docket  item  0-1-20).  Emissions 
ranged  widely  for  both  gas  and  electric 
furnaces  and  for  both  well-designed  and 
well-operated  baghouses  and  ESPs. 
Controlled  PM  emissions  from  all 
furnaces  ranged  from  0.01  to  0.54  kg/Mg 
(0.02  to  1.08  lb/ton)  of  glass  pulled. 
Emissions  of  PM  from  baghouse- 
controUed  furnaces  ranged  from  0.01  to 
0.54  kg/Mg  (0.02  to  1.08  lb/ton)  of  glass 
pulled  and  from  0.01  to  0.25  kg/Mg 
(0.02  to  0.5  lb/ton)  of  glass  pulled  for 
ESP-controUed  furnaces.  Controlled 
electric  furnace  PM  emissions  ranged 
from  0.01  to  0.35  kg/Mg  (0.02  to  0.7  lb/ 
ton)  of  glass  pulled;  controlled  gas 
furnace  emissions  ranged  from  0.01  to 
0.54  kg/Mg  (0.02  to  1.08  lb/ton).  In 
proposing  emission  limits,  EPA  took 
into  consideration  the  wide  variation  in 
controlled  emissions  for  both  gas  and 
electric  furnaces  and  for  well-designed 
and  operated  baghouses  and  ESPs.  The 
proposed  PM  emission  limits  represent 
a  level  that  can  be  achieved  by  {dl 
existing  furnaces  that  are  controlled  by 
well-designed  and  operated  baghouses 
and  ESPs.  Because  MACT  for  new  and 
existing  furnaces  is  the  same,  EPA 
proposed  the  same  PM  emission  limit. 
0.25  kg  of  PM/Mg  (0.5  lb  of  PM/ton)  of 
glass  pulled,  for  new  furnaces  as  for 
existing  furnaces.  The  proposed  PM 
emission  limit  for  existing  glass-melting 
furnaces,  0.25  kg/Mg  (0.5  lb/ton)  of  glass 
pulled,  is  the  same  as  the  current  NSPS 
level  for  gas-fired  glass-melting  furnaces 
in  the  wool  fiberglass  industry  (see  40 
CFR  part  60,  subpart  CC).  Both 
baghouses  and  ESPs  are  used  to  control 
emissions  from  gas-fired  furnaces.  In 


proposing  the  same  emission  limit  for 
new  and  existing  furnaces,  EPA 
recognizes  that  both  baghouses  and 
ESPs  used  on  existing  furnaces  are 
already  highly  efficient  at  controlling 
PM  emissions  and  there  is  no  basis  for 
a  more  stringent  emission  limit  based  on 
this  control  technology. 

The  limited  emission  test  data  for 
metal  HAPs  show  their  emissions  to  be 
low,  often  below  the  detection  limits  of 
the  test  method.  In  cooperative  efforts 
by  EPA  and  NAIMA,  tests  for  metal 
HAPs  were  performed  at  six  glass- 
melting  furnaces  (docket  item  II-B-15). 
For  a  medium  capacity  controlled 
furnace  (27,000  Mg/yr  [30,000  ton/yrl). 
emissions  of  arsenic  would  be  0.2  Ib/yr, 
chromium  emissions  would  range  from 
1.2  to  18  Ib/yr.  and  lead  emissions 
would  be  0.6  to  2.1  Ib/yr.  Total  metal 
HAP  emissions  from  a  large  (50,000  Mg/ 
jrr  [55,000  ton/yrl)  controlled  model  gas- 
fired  furnace  are  an  estimated  60  Ib/yr. 

For  RS  forming  processes,  the  number 
of  sources  is  40.  Because  the  number  of 
sources  is  greater  than  30,  the  MACT 
floor  is  represented  by  the  median  of  the 
best  performing  12  percent  of  existing 
sources,  or  five  sources.  Emissions  of 
formaldehyde  from  forming  processes 
representative  of  the  best  performing 
five  were  measured  (docket  items  II-B- 
15,  II-B-21,  II-D-64).  Emissions  of 
formaldehyde  from  these  five  forming 
processes  were  0.15.  0.33,  0.49,  0.49, 
and  0.6  kg/Mg  (0.3.  0.65,  0.97,  0.97.  and 
1.2  lb/ton)  of  glass  pulled.  Using  these 
results,  the  median  emission  level  is 
0.49  kg  of  formaldehyde  per  megagram 
(0.97  lb  of  formaldehyde  pet  ton)  of 
glass  pulled.  The  emission  level 
selected  as  representative  of  new 
forming  processes,  0.33  kg  of  , 

formaldehyde  per  megagram  (0.65  lb  of 
formaldehyde  per  ton)  of  glass  pulled, 
reflects  the  performance  of  the  best 
process  modification  available  to  the 
industry.  The  emission  level  of  0.15  kg/ 
Mg  (0.3  lb/ton)  is  from  a  proprietary 
forming  process  not  available  to  the  rest 
of  the  industry.  Therefore,  it  was  not 
considered  MACT  for  new  sources. 
Emissions  test  results  for  RS  forming 
processes  are  summarized  in  Table  4. 


Table  4.— Summary  of  Emisskdn  Test  Results  on  RS  Manufacturing  Lines 
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RS  curing  processes,  controlled  by 
incinerators,  were  tested  at  two  plants 
using  the  technology  that  EPA 
determined  represented  the  MACT  floor 
for  RS  curing,  resulting  in  one 
measurement  of  0.0004  kg  of 
formaldehyde  per  megagram  (0.001  lb  of 
formaldehyde  per  ton)  of  glass  pulled 
and  another  measurement  of  0.0015  kg 
of  formaldehyde  per  megagram  (0.003  lb 
of  formaldehyde  per  ton)  of  glass  pulled 
(docket  item  II-B-15).  Because  results 
from  just  two  tests  were  available,  the 
higher  result  (0.0015  kg  of  formaldehyde 
per  megagram  [0.003  lb  of  formaldehyde 
per  ton]  of  glass  pulled)  was  chosen  to 
represent  MACT  floor  emissions  from 
existing  and  new  curing  ovens.  The  only 
test  result  for  emissions  from  cooling 
operations  was  0.005  kg  of 
formaldehyde  per  megagram  (0.01  lb  of 
formaldehyde  per  ton)  of  glass  pulled 
(docket  item  n-B-15);  this  emission 
level  was  selected  to  represent  the 
emissions  from  new  and  existing 
cooling  processes.  Emissions  data  for  RS 
Cluing  and  cooling  processes  are 
summarized  in  Table  4. 

The  proposed  formaldehyde  emission 
limit  for  existing  RS  manufactiuing 
lines,  0.6  kg  of  formaldehyde  {>er 
megagram  (1.2  lb  of  formaldehyde  per 
ton)  of  glass  pulled,  is  based  on  the 
combined  manufacturing  line  emission 
levels  from  forming,  curing,  and  cooling 
with  a  20  percent  allowance  to  account 


for  the  use  of  short-term  test  data  as 
compared  to  long-term  continuous 
monitoring  data.  In  metric  units,  the 
emission  limit  for  existing  RS 
manufacturing  lines  was  calculated  as 
follows:  (0.49  -f  0.0015  -»■  0.005)  x  1.20 
=  0.6  kg  of  formaldehyde  per  megagram 
of  glass  pulled.  In  English  units,  the 
emission  limit  for  existing  RS 
manufacturing  lines  was  calcidated  as 
follows:  (0.97  -«-  a003  -t-  0.01)  x  1.20  = 
1.2  lb  of  formaldehyde  per  ton  of  glass 
pulled.  The  proposed  emission  limit  for 
new  RS  manufacturing  lines,  0.4  kg  of 
formaldehyde  per  megagram  (0.8  lb  of 
formaldehyde  per  ton)  of  glass  pulled, 
was  dwived  using  0.33  kg/Mg  (0.65  lb/ 
ton)  for  the  forming  emission  level  and 
the  same  emission  levels  for  ciuing  and 
cooling  as  mentioned  above.  In  metric 
units,  the  emission  limit  for  new  RS 
manufacturing  lines  was  calculated  as 
follows:  (0.33  +  0.0015  +  0.005)  x  1.20 
=  0.4  kg  of  formaldehyde  per  megagram 
of  glass  pulled.  In  English  units,  the 
emission  limit  for  new  RS 
manufacturing  lines  was  calculated  as 
follows:  (0.65  +  0.003  +  0.01)  x  1.20  = 
0.8  lb  of  formaldehyde  per  ton  of  glass 
pulled. 

For  existing  and  new  FA 
manufacturing  lines  that  produce  pipe 
insulation,  the  MACT  floor  for  forming 
is  the  same  process  modification,  which 
has  been  applied  to  an  equal  degree  to 
all  forming  processes.  Because  there  are 


no  formaldehyde  emission  controls  on 
curing  on  FA  manufacturing  lines 
producing  pipe  insulation,  the  MACT 
floor  for  curing  is  no  control.  Emissions 
of  formaldehyde  have  been  measured 
from  forming  and  curing  on  six  FA 
manufacturing  lines  producing  pipe 
insulation  where  the  same  MACT  floors 
for  forming  and  curing  were  used  (see 
Table  5).  Results  from  short-term 
formaldehyde  emission  tests  on  these 
FA  manufactiuing  lines  were  1.7,  2.4. 
2.4.  2.4.  3.2  and  3.4  kg/Mg  (3.4.  4.7. 4.8. 
4.9.  6.5,  and  6.8  lb/ton)  of  glass  pulled 
(docket  item  n-I>-54).  Even  though  the 
same  control  technologies  and  methods 
on  manufacturing  lines  (forming  and 
Cluing)  producing  the  same  product 
were  used,  the  emissions  varied  widely 
from  3.4  to  6.8  lb/ton.  Because  the  test 
data  for  the  same  control  technologies 
and  methods  that  represent  the  MACT 
floors  show  a  range  of  emissions  and 
because  emissions  tests  used  short  term 
tests  (3  hrs)  while  the  MACT  standard 
will  need  to  be  met  at  all  times,  EPA  has 
set  the  proposed  formaldehyde  emission 
limit  for  new  and  existing  FA 
manufacturing  lines  producing  pipe 
insulation  at  3.4  kg  of  formaldehyde  per 
megagram  (6.8  lb  of  formaldehyde  per 
ton)  of  glass  piUled.  The  EPA  believes 
that  this  emission  rate  is  the  level  that 
can  be  consistentiy  achieved  by  the 
control  technologies  and  methods  that 
are  the  MACT  floor. 


Table  5.— Summary  of  Emissions  Data  for  FA  Manufacturing  Lines 
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In  the  case  of  new  FA  manufiactunng 
lines  that  produce  heavy-density 
product,  the  MACT  floor  is  represented 
by  process  modifications  on  forming 
processes,  which  have  been  applied  to 
the  same  degree  on  two  forming 
processes,  and  no  control  on  curing.  The 
emission  limit  selected  for  new  FA 
manufacturing  lines  producing  heavy- 
density  product  is  based  on  the  results 
of  emissions  testing  on  forming  and 
Cluing  processes  on  two  FA 
manufactiuing  lines  producing  heavy- 
density  products  where  the  same 
process  modifications  have  been 
applied  to  forming  and  both  curing 
ovens  are  uncontrolled  (see  Table  5). 
Emissions  of  formaldehyde  from  these 
two  FA  manufacturing  lines  were  2.3 
and  3.9  kg  of  formaldehyde  per 
megagram  (4.6  and  7.8  lb  of 
formaldehyde  per  ton)  of  glass  pulled 
(docket  item  II-D-54).  Because  of  the 
small  number  of  tests,  the  use  of  short- 
term  test  data  (rather  than  long-term 
continuous  monitoring  data),  and  to 
allow  for  the  variability  in  emission 
results  from  forming  processes  using  the 
same  floor  level  process  modifications, 
the  3.9  kg/Mg  (7.8  lb/ton)  level  was 
chosen  to  represent  MACT  floor 
emissions  from  new  FA  manufacturing 
lines  manufactiuing  heavy-density 
products. 

E.  Selection  of 

Monitoring  Requirements 

Several  monitoring  options  were 
identified  and  evaluated  for  sources  in 
wool  fiberglass  manufactiuing  facilities. 
Under  the  most  stringent  option,  a 
continuous  opacity  monitor  (COM) 
would  be  required  for  monitoring  PM 
emissions  from  glass-melting  furnaces, 
and  a  continuous  emission  monitor 
(CEM)  would  be  required  for 
measurements  of  formaldehyde,  phenol, 
and  methanol.  No  EPA-approved 
continuous  monitoring  method  is 
available  for  measuring  PM,  which  is 
used  as  a  surrogate  for  metal  HAP 
emissions. 
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Where  continuous  monitors  do  not 
exist  or  are  too  expensive,  monitoring 
would  rely  on  parametric  monitoring  of 
one  or  more  parameters  associated  with 
the  production  process  or  control 
device,  coupled  with  corrective  action 
for  operating  problems.  Potential 
parameters  could  include  incinerator 
operating  temperature.  ESP  electrical 
readings,  and  binder  formulation 
parameters.  A  bag  leak  detection  system 
could  be  used  to  monitor  PM  emissions 
bom  baghouses  and  ensure  proper 
operation  and  maintenance  of  the 
control  devices.  Visible  emissions 
observations  by  Method  9  could  be 
required  on  a  daily  or  weekly  basis  to 
ensure  proper  operation  of  control 
devices  on  glass-melting  furnaces.  For 
this  industry,  however,  opacity  is  not 
considered  a  good  indicator  of 
compliance  because  of  the  low  grain 
loadings.  Therefore,  this  option  was  not 
considered  further. 

A  one-time  performance  test  is 
necessary  to  demonstrate  compliance 
with  the  applicable  emission  limit  for 
glass-melting  furnaces  and 
manufacturing  lines.  Using  the  surrogate 
approach,  the  owner  or  operator  would 
measure  PM  emissions  frt>m  the  furnace 
control  system  using  EPA  Method  5  in 
appendix  A  to  40  CFR  part  60  and 
§63.1389  (Test  methods  and 
procedures)  and  formaldehyde 
emissions  using  EPA  Method  316  or 
Method  318.  Methods  316  and  318  are 
also  being  proposed  today.  The 
sampling  and  analytical  cost  for  a  three- 
run  performance  test  is  estimated  at 
$8,000  for  Method  5  and  $9,000  for 
Method  316.  The  owner  or  operator 
could  also  use  EPA  Method  318.  for 
measuring  formaldehyde  emissions  for 
compliance  purposes  as  well  measuring 
other  pollutant  emissions.  The  method 
is  also  validated  for  use  as  a  CEM.  The 
sampling  and  analytical  cost  for  three 
Fourier  Transform  Infrared  (FTIR)  gas- 
phase  extractive  nuis,  including  other 
tests  needed  in  conjunction  with 
Method  318,  is  about  $15,000. 


During  the  performance  tests  for  each 
glass-melting  furnace  and  each  RS  and 
FA  manufacturing  line  subject  to  the 
standard,  the  owner  or  operator  would 
monitor  and  record  the  glass  pull  rate 
and  determine  the  arithmetic  mean  for 
each  test  run.  A  determination  of 
compliance  during  the  performance 
tests  would  be  based  on  the  average  of 
the  three  individual  test  runs. 

Each  owner  or  operator  subject  to  the 
proposed  NESHAP  would  submit  a 
written  operations,  maintenance,  and 
monitoring  plan  as  part  of  their 
application  for  a  past  70  permit  The 
plan  would  include  pr^edures  for  the 
pro{>er  operation  and  m^tenance  of 
processes  and  add-on  cornel  devices 
used  to  comply  with  the  p^posed 
emission  limits  as  well  as  the  corrective 
actions  to  be  taken  whcm  a  process  or 
control  device  parameter  deviates  frtim 
allowable  levels  established  during 
performance  testing.  The  plan  would 
identify  the  process  parameters  and 
control  device  parameters  that  would  be 
monitored  to  determine  compliance,  a 
monitoring  schedule,  and  procedures 
for  keeping  records  to  document 
compliance.  Additional  information 
may  be  required  depending  on  the  add- 
on control  device  or  process  that  is  used 
to  comply  with  the  emission  standard. 

The  oMmer  or  operator  of  each  furnace 
controlled  by  an  ESP  would  submit  as 
part  of  their  operations,  maintenance, 
and  monitoring  plan  the  ESP  parameters 
(e.g..  secondary  voltage  of  each 
electrical  field)  to  be  monitored,  a 
monitoring  schedule,  recordkeeping 
procedures  to  document  compliance, 
and  how  the  ESP  is  to  be  maintained 
and  operated.  The  proposed  monitoring 
provisions  specify  that  corrective 
actions  be  taken  according  to  the 
procedures  in  the  operations, 
maintenance,  and  monitoring  plan  in 
the  event  of  a  deviation  in  any  3-hour 
average  ESP  parameter  outside  the  range 
established  during  performance  testing. 
Failure  to  initiate  corrective  actions 
within  1  hour  of  the  deviation  would  be 
considered  noncompliance.  If  the  ESP 


parameter  values  are  outside  the  range 
established  during  the  performance  test 
for  more  than  5  percent  of  total 
operating  time  in  a  6-month  reporting 
period,  the  owner  or  operator  would 
implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.^  If 
the  ESP  parameter  values  are  outside 
the  range  for  more  than  10  percent  of 
total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
would  be  in  violation  of  the  standard. 

Following  the  ;>erfbrmance  test,  the 
owner  or  opoator  <A  each  glass-melting 
furnace  controlled  by  a  ba^ouse  would 
monitor  emissions  exiting  the  PM 
control  system  using  a  bag  leak 
detection  system  since  opacify  is  not  a 
good  indicator  of  performance  at  the 
low.  controlled  PM  levels  characteristic 
of  these  sources.  The  bag  leek  detection 
system  must  be  equipped  with  an  alarm 
system  that  will  sound  when  an 
increase  in  PM  emissions  is  detected. 
On  a  positive  pressure  baghouse  where 
more  than  a  single  bag  leak  detection 
system  probe  may  be  necessary,  the 
instrumentation  and  alarm  for  the  bag 
leak  detection  system  may  be  shared 
among  detectors.  Provisions  are 
included  in  the  rule  regarding 
installation,  calibration,  and  operation 
of  the  system.  The  monitoring 
provisions  specify  that  when  the  bag 
leak  detection  system  alarm  is  activated, 
the  baghouse  be  inspected  for  the  cause 
of  the  alarm  and  that  corrective  action 
be  initiated  according  to  the  procedures 
in  the  operations,  maintenance,  and 
monitoring  plan.  Failure  to  initiate 
corrective  actions  within  1  hour  of  the 
alarm  would  be  considered 
noncompliance.  If  the  alarm  is  activated 
for  more  than  5  percent  of  the  total 
operating  time  during  the  6-month 
reporting  period,  the  owner  or  operator 
must  implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.* 

The  OMmer  or  operator  of  a  glaw- 
melting  furnace  whose  emissions  are 
not  exhausted  to  an  air  pollution  control 
device  for  PM  control  would  submit  as 
part  of  their  operations,  maintenance, 
and  monitoring  plan  a  description  of 
how  the  furnace  is  to  be  operated  and 
maintained,  the  furnace  paiameter(s)  to 
be  monitored  for  compliance  purposes, 
a  monitoring  schedule,  and 
recordkeeping  procedures  for 
dociunenting  compliance.  On  cold  top 
electric  furnaces,  for  example,  the  adi 
temperature  above  the  glass  melt  may  be 
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monitored  as  an  indicator  of  furnace 
performance.  Corrective  action  would 
be  taken  if  the  range  of  acceptable 
values  for  the  selected  operating 
parameter(8),  such  as  air  temperature 
above  the  glass  melt  in  a  cold  top 
electric  furnace,  established  during  the 
initial  performance  test,  is  exceeded 
based  on  any  3-hour  average  of  the 
monitored  parameter.  A  deviation 
outside  the  established  range  would 
trigger  an  inspection  of  the  glass-melting 
furnace  to  determine  the  cause  of  the 
deviation  and  the  initiation  of  corrective 
actions  according  to  the  procedures  in 
the  facilify's  operations,  maintenance, 
and  monitning  plan.  Failure  to  initiate 
corrective  actions  within  1  hour  of  the 
deviation  would  be  considered 
noncompliance.  If  die  furnace  opwatiBg 
parameter  values  are  outside  the  range 
established  during  the  perfotmanoe  test 
for  more  than  5  percent  of  total 
operating  time  in  a  6-month  reporting 
period,  the  owner  or  operator  would 
implement  a  QD*  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assiuance  monitoring.^  If 
the  furnace  parameter  values  are  outside 
the  range  for  more  than  10  percent  of 
total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
would  be  in  violation  of  the  standard. 

The  owner  or  operator  would  perfcmn 
the  one-time  performance  test  for  each 
new  and  existing  RS  manufacturing  line 
that  produces  building  insulation 
(defined  as  having  an  LOI  of  less  than 
8  percent  and  a  densify  of  less  than  32 
kg/m^  (2  Ib/ft^j)  while  manufacturing 
building  insulation.  Similarly, 
performance  tests  would  be  performed 
for  each  new  FA  manufacturing  line  that 
produces  heavy-densify  (defined  as 
having  an  LOI  of  11  to  25  percent  and 
a  densify  of  8  to  48  kg/m^  [0.5  to  3  lb/ 
ft^l)  or  pipe  insulation  products 
(defined  as  having  an  LOI  of  8  to  14 
percent  and  a  densify  of  48  to  96  kg/m' 
[3  to  6  lb/ft3])  and  each  existing  FA 
manufacturing  line  that  produces  pipe 
insulation  products. 

Diuing  the  performance  test  on  RS 
and  FA  manufacturing  lines,  the  owner 
or  operator  would  monitor  and  record 
the  free-formaldehyde  content  of  each 
resin  lot,  the  binder  formulation  of  each 
batch  used  during  the  tests,  and  the 
product  LOI  and  densify  for  each  line 
tested.  The  performance  test  would  be 
run  using  the  resin  Mrith  the  highest  fiee 
formaldehyde  content  that  is  expected 
to  be  used  on  each  manu&ctiuing  line 
subject  to  the  standard.  After  the  initial 
performance  test,  if  an  owner  or 
operator  wants  to  use  a  resin  with  a 


higher  free-formaldehyde  content  or 
change  the  binder  formulation,  another 
performance  test  must  be  conducted  to 
verify  compliance.  Following  the 
performance  test,  the  owner  or  operator 
would  maintain  records  of  the  free- 
formaldehyde  content  of  each  incoming 
resin  lot,  the  formulation  of  each  binder 
batch,  and  daily  product  LOI  and 
product  density.  If  resin  free- 
formaldehyde  content  exceeds  the 
performance  test  levels,  the  owner  or 
operator  would  be  in  violation  of  the 
standard.  Under  the  proposed  NESHAP, 
the  binder  formulation  must  not  deviate 
from  the  formulation  specifications  used 
during  the  performance  te«t. 

If  the  owner  or  operator  of  an  RS  or 
an  FA  manufacturing  line  plans  to  use 
fbnning  process  modifications  to. 
compfy  mth  the  proposed  standard,  the 
operations,  maintenance,  and 
monitoring  plan  must  specify  the 
process  parametors  (e.g.,  LOI,  binder 
solids,  and/or  binder  application  rate)  to 
be  monitored  and  their  correlation  with 
formaldehyde  emissions,  the  monitoring 
schedule,  and  recordkeeping  procedures 
for  documenting  compliance,  in 
addition  to  procediues  for  the  proper 
operation  and  maintenance  of  the 
process  modifications.  The  owner  or 
operator  would  monitor  forming  prcKess 
parameters  by  adhering  to  the 
procedures  detailed  in  their  operations, 
maintenance,  and  monitoring  plan. 
Shoidd  the  process  parametn(s)  deviate 
from  the  range  established  during  the 
performance  test,  the  owner  or  operator 
must  inspect  the  process  to  determine 
the  cause  of  the  deviation  and  initiate 
corrective  action  within  1  hour  of  the 
deviation.  If  the  process  parameterfs)  are 
outside  the  performance  test  range  for 
more  than  5  percent  of  total  operating 
time  during  a  6-month  reporting  period, 
the  owner  or  operator  would  implement 
a  QIP  consistent  with  subpart  D  of  the 
draft  approach  to  compliance  assurance 
monitoring.  ■*>  If  the  process  parameter<s) 
are  outside  the  range  for  more  than  10 
pocent  of  total  operating  time  in  a  6- 
month  reporting  period,  the  owner  or 
op«ator  would  be  in  violation  of  the 
standard. 

If  a  wet  scrubbing  control  device  is 
used  to  control  formaldehyde  emissions 
from  an  RS  or  FA  manufacturing  line 
subject  to  the  standard,  the  owner  or 
operator  must  establish  during  the 
performance  test  the  pressure  drop 
across  each  scrubber,  the  scrubbing 
liquid  flow  rate  to  each  scrubber,  and 
the  identify  and  feed  rate  of  any 
chemical  added  to  the  scrubbing  liquid. 
If  the  owner  or  operator  plans  to  operate 


Fa4md 


*PropoMd  rule  published  in  the  August  13, 1996 
Pi*ilrf  Kigirtw  (61  FK  41991). 


rule  published  in  the  August  13, 1996 
(61  PR  41991). 


IMI 


15246  Federal  Regigter  /  Vol.  62.  No.  61  /  Monday,  March  31,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  61  /  Monday.  March  31,  1997  /  Proposed  Riiles 


15247 


the  scrubber  in  such  a  way  that  the 
pressure  drop,  liquid  flow  rate,  or 
chemical  additive  or  chemical  feed  rate 
exceeds  the  range  of  values  established 
during  the  performance  tests,  additional 
testing  would  be  necessary  to 
demonstrate  compliance.  Following  the 
initial  performance  tests,  an  owner  or 
operator  who  uses  a  wet  scrubbing 
control  device  to  control  formaldehyde 
emissions  from  an  RS  or  FA 
manufacturing  line  would  record  the 
pressure  drop  across  each  scrubber,  the 
scrubbing  liquid  Oow  rate  to  each 
scrubber,  and  the  identity  and  feed  rate 
of  any  chemical  added  to  the  scrubbing 
liquid.  The  proposed  monitoring 
provisions  also  specify  that  corrective 
action  be  taken  if  the  range  of  acceptable 
values  established  during  the  initial 
performance  test  is  exce^ed.  Deviation 
by  any  3-hour  average  scrubber 
parameter  outside  the  established  range 
would  cause  the  owner  or  operator  to 
inspect  the  process  to  determine  the 
cause  of  the  deviation  and  to  initiate 
corrective  actions  according  to  the 
procedures  in  the  operations, 
maintenance,  and  monitoring  plan. 
Failure  to  initiate  corrective  actions 
within  1  hour  of  the  deviation  would  be 
considered  noncompliance.  If  any 
scrubber  p)arameter  is  outside  the 
performance  test  range  for  more  than  5 
percent  of  the  total  operating  time  in  a 
6-month  reporting  period,  the  owner  or 
operator  would  implement  a  QIP 
consistent  with  subpart  D  of  the  draft 
approach  to  compliance  assurance 
monitoring.  ■ '  If  any  of  the  scrubber 
parameter  values  are  outside  the  range 
for  more  than  10  percent  of  total 
operating  time  in  a  6-month  reporting 
period,  the  owner  or  operator  would  be 
in  violation  of  the  standard. 

If  an  incinerator  is  used  to  comply 
with  the  applicable  emission  limits  for 
manufactiiring  lines,  the  incinerator 
operating  temperature  would  have  to  be 
continuously  monitored  and  recorded 
using  a  device  such  as  a  thermocouple 
with  a  strip  chart  recorder  or  data 
logger.  During  the  performance  test,  the 
OMmer  or  operator  would  continuously 
monitor  the  temperature  and  record  the 
average  temperature  diuing  each  1-hoiu 
test  The  average  of  the  three  1-hour  test 
runs  would  be  used  to  monitor 
compliance.  Following  the  performance 
tests,  the  owner  or  operator  would 
maintain  the  temperatiire  so  that  any  3- 
hour  average  does  not  fall  below  the 
temperatiu^  established  during  the 
performance  test.  If  the  temperature  falls 
below  the  average,  the  owner  or 
operator  would  be  considered  out  of 
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compliance.  The  operations, 
maintenance,  and  monitoring  plan  for 
an  incinerator  would  include 
procedxues  to  follow  in  the  event  of  a 
temperature  drop.  Examples  of 
procedures  that  might  be  included  in 
the  plan  for  incineratora  include:  (1) 
inspection  of  burner  assemblies  and 
pilot  sensing  devices  for  proper 
operation  and  cleaning;  (2)  adjusting 
primary  and  secondary  chamber 
combustion  air;  (3)  inspecting  dampers, 
fans,  blowers,  and  motors  for  proper 
operation,  and  (4)  shutdown 
procedures. 

Under  the  proposed  NESHAP,  the 
owner  or  operator  would  be  allowed  to 
change  the  control  device  or  process 
parameter  levels  established  during  the 
initial  performance  tests.  The  owner  or 
operator  would  be  permitted  to  expand 
the  range  or  increase  the  level  of  any 
add-on  control  device  or  process 
parameter  level  used  to  monitor 
compliance  by  performing  additional 
emission  testing  to  demonstrate  that  at 
the  new  levels,  the  affected  source 
complies  with  the  emission  limits  in 
§§63.1382,  63.1383,  or  63.1384. 

The  EPA  general  provisions  in  40  CFR 
part  63,  subpart  A,  require  each  owner 
or  operator  to  develop  and  implement  a 
startup,  shutdown,  and  malfunction 
plan.  Under  the  proposed  NESHAP,  the 
plan  would  include  procedures  for 
routine  and  long-term  maintenance  of 
the  control  devices  according  to  the 
manufactiuer's  instructions  or 
recommendations. 

The  EPA  believes  that  these 
monitoring  provisions  will  provide 
sufficient  information  needed  to 
determine  compliance  or  operating 
problems  at  the  source.  At  the  same 
time,  the  provisions  are  not  labor 
intensive,  do  not  require  expensive, 
complex  equipment,  and  are  not 
burdensome  in  terms  of  recordkeeping 
needs. 

F.  Selection  of  Test  Methods 

Under  the  proposed  NESHAP,  the 
owner  or  operator  conducts  a  one-time 
performance  (emissions)  test  to 
determine  initial  compliance  with  the 
emission  limits  for  glass-melting 
furnaces  and  manufacturing  lines. 
Under  the  proposed  rule,  PM  serves  as 
a  surrogate  for  HAP  metals  and 
formaldehyde,  a  HAP,  serves  as  a 
surrogate  measure  for  all  organic  HAPs. 

The  owner  or  operator  would  measure 
PM  emissions  from  the  control  device 
(baghouse  or  ESP)  exhaust  outlet  for  the 
furnace  or  from  the  furnace  exhaust 
outlet  where  no  controls  are  in  place 
using  EPA  Method  5  in  appendix  A  to 
40  CFR  part  60.  "Determination  of 
Particulate  Emissions  from  Stationary 


Sources,"  and  §  63.1388  (Test  methods 
and  procedures)  of  the  proposed  rule. 
To  prevent  sulfate  formation  in  the 
sampling  apparatus,  the  method 
specifies  that  the  probe  and  filter  holder 
be  maintained  at  a  temperature  no 
greater  than  177±14  "C  (350±25  "F).  To 
determine  emissions  of  formaldehyde 
fitim  RS  manufacturing  lines,  the  owner 
or  operator  would  measure  emissions  of 
formaldehyde  at  the  exhaust  outlets  of 
the  forming,  curing,  and  cooling 
processes  and  suA  the  measurements  to 
determine  manufacturing  line 
emissions.  To  measure  formaldehyde 
emissions  from  FA  manufacturing  Lines 
subject  to  this  standard,  emissions  from 
the  forming  process  and  from  curing 
would  be  measured  and  the  results 
summed  to  determine  manufacturing 
line  emissions.  Formaldehyde  emissions 
may  be  measured  using  EPA  Method 
316,  "Sampling  and  Analysis  for 
Formaldehyde  Emissions  from 
Stationary  Sources  in  the  Mineral  Wool 
and  Wool  Fiberglass  Industries,"  with 
formaldehyde  analyses  by 
spectrophotometry  using  the  modified 
pararosaniline  method.  Method  316  is 
being  proposed  concurrently  with  this 
proposed  rule.  Method  316  is  a  mAmml 
test  method  for  the  measurement  of 
formaldehyde.  The  method  was 
developed  by  the  industry  trade  group, 
NAIMA.  The  method  was  validated  at  a 
mineral  wool  facility,  which  has  been 
determined  to  be  a  similar  source, 
according  to  the  procedures  in  Test 
Method  301 ,  40  CFR  part  63,  appendix 
A.  In  Method  316,  gaseous  and 
particulate  pollutants  are  withdrawn 
isokinetically  from  an  emission  source 
and  are  collected  in  high  purity  water. 
Formaldehyde  present  in  the  emissions 
is  highly  soluble  in  water.  The  water 
containing  formaldehyde  is  then 
analyzed  using  the  modified 
pararosaniline  method.  Formaldehyde 
in  the  sample  reacts  with  acidic 
pararosaniline  and  sodium  sulfite, 
forming  a  purple  chromophore.  The 
intensity  of  the  purple  color,  measured 
spectrophotometrically,  provides  a 
measure  of  the  formaldehyde 
concentration  in  the  sample. 

Formaldehyde  emissions  can  also  be 
measured  using  EPA  Method  318, 
"Extractive  FTIR  Method  for  the 
Measurement  of  Emissions  frt>m  the 
Mineral  Wool  and  Wool  Fiberglass 
Industries."  The  Fourier  Transform 
Infrared  (FTIR)  spectrometry  method  is 
also  being  proposed  today  for  addition 
to  appendix  A  to  40  CFR  part  63.  The 
FTIR  spectrometry  method  uses  a 
multicomponent  measurement  system 
to  quantify  a  wide  variety  of  pollutants 
in  one  test.  Method  318  is  an  extractive 


FTIR  procedure  and  has  been  validated 
by  the  EPA  according  to  Method  301 
requirements.  The  Method  318 
procediu^  involves  removing  a 
slipstream  of  stack  gas  and  filling  a 
sample  cell  with  the  stack  gas  sample, 
which  is  then  analyzed  by  FTIR 
spectrometry. 

*   Methods  for  determining  the  product 
LOI  and  the  free  formaldehyde  content 
of  resins  are  also  contained  in  the 
proposed  rule.  The  owner  or  operator 
also  may  use  other  alternative  test 
methods  subject  to  approval  by  the 
Administrator. 

Using  the  results  of  each  test  run  and 
information  generated  during  the 
performance  tests  (i.e.,  average  glass 
pull  rate  in  tons  per  hour  for  each  test 
run),  the  owner  or  operator  would  then 
use  the  equations  and  procedures  in  the 
rule  to  convert  the  emission  rate  of  PM 
and  formaldehyde  into  the  units  of  the 
standard. 

G.  Solicitation  of  Comments 

The  EPA  seeks  full  public 
participation  in  arriving  at  its  final 
decisions  and  encoiunges  comments  on 
all  aspects  of  this  proposal  frY>m  all 
interested  parties.  Full  supporting  data 
and  detailed  analyses  should  be 
submitted  with  comments  to  allow  EPA 
to  make  maximum  use  of  the  comments. 
All  comments  should  be  directed  to  the 
Air  and  Radiation  Docket  and 
Information  Center,  Docket  No.  A-95- 
24  (see  ADDRESSES).  Comments  on  this 
notice  must  be  submitted  on  or  before 
the  date  specified  in  DATES; 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  "Confidential 
Business  Information."  Submissions 
containing  such  proprietary  information 
should  be  sent  directly  to  the  following 
address,  and  not  to  the  public  docket,  to 
ensiue  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket: 
Attention:  Mr.  William  Neufiier,  c/o  Ms. 
Melva  Toomer,  U.S.  EPA  Confidential 
Business  Information  Manager,  OAQPS/ 
MI>-13;  Research  Triangle  Park,  North 
Carolina  27711.  Information  covered  by 
such  a  claim  of  confidentiality  will  be 
disclosed  by  the  EPA  only  to  the  extent 
allowed  and  by  the  procedures  set  forth 
in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  the 
EPA,  the  submission  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 


VL  Administrative  Reqnirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  because  material  is  added 
throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  locate  dociunents  so  that 
they  can  effiectively  participate  in  the 
rulemaking  process..^ong  with  the 
proposed  and  promulgated  standards 
and  their  preambles,  the  contents  of  the 
docket,  except  for  certain  interagency 
materials,  will  serve  as  the  record  for 
judicial  review.  [See  section 
307(d)(7)(A)  of  the  Act] 

B.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standards  in  accordance  with  section 
307(d)(5)  of  the  Act  If  a  public  hearing 
is  requested  and  held,  EPA  %vill  ask 
clarifying  questions  during  the  oral 
presentation  but  will  not  respond  to  the 
presentations  or  comments.  To  provide 
an  opportunity  for  all  who  may  wish  to 
speak,  oral  presentations  will  be  limited 
to  15  minutes  each.  Any  member  of  the 
public  may  file  a  written  statement  (see 
DATES  and  ADDRESSES).  Written 
statements  and  supporting  information 
will  be  considered  with  equivalent 
weight  as  any  oral  statement  and 
supporting  information  subsequently 
presented  at  a  public  hearing,  if  held. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  &cecutive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  r\ile  that  may: 

(1)  Have  an  annual  efiiect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof,  or 


(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  action  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866,  thus  OMB 
review  of  the  proposed  regulation  is  not 
required.  However,  an  economic  impact 
analysis  of  the  proposed  NESHAP  was 
prepared  and  is  available  in  the  docket 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

In  compliance  with  Executive  Order 
12875,  we  have  involved  State 
regulatory  experts  in  the  development  of 
this  proposed  rule.  No  tribal 
governments  are  believed  to  be  affocted 
by  this  proposed  rule.  State  and  local 
governments  are  not  directly  impacted 
by  the  rule,  i.e.,  they  are  not  required  to 
purchase  control  systems  to  meet  the 
requirements  of  the  rule.  However,  they 
will  be  required  to  implement  the  rule, 
e.g.,  incorporate  the  rule  into  permits 
and  enforce  the  rule.  They  will  collect 
permit  fees  that  will  be  used  to  offset 
the  resources  burden  of  implementing 
the  rule.  Comments  have  been  solicited 
from  States  and  have  been  carefiilly 
considered  in  the  rule  development 
process.  In  addition,  all  States  are 
encoiuaged  to  comment  on  this 
proposed  rule  during  the  public 
comment  period,  and  the  EPA  intends 
to  fully  consider  these  comments  in  the 
development  of  the  final  rule. 

E.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995  (109  Stat 
48),  requires  that  the  Agency  prepare  a 
budgetary  impact  statemmit  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  aggregate,  or  by  the 
private  sector,  of  $100  million  or  mora 
in  any  one  year.  Section  203  requires 
the  Agency  to  establish  a  plan  for 
obtaining  input  from  and  informing, 
educating,  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  affected  by  the  rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  for  State,  local,  and  tribal 
governments  and  the  private  sector  that 
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achieves  the  objectives  of  the  rule, 
unlem  the  Agency  explains  why  this 
alternative  is  not  selected  or  unless  the 
selection  of  this  alternative  is 
inconsistent  with  law. 

This  r\ile  is  based  partially  on 
pollution  prevention  alternatives  and 
has  been  applied  on  a  manufacturing 
line  basis.  Therefore,  it  is  the  least 
costly  and  burdensome  approach  for 
industry  since  the  purchase  of  add-on 
control  devices  will  be  avoided  by  most 
of  the  industry.  The  total  nationwide 
capital  cost  for  the  standard  is  estimated 
at  $19.5  million;  annual  nationwide  cost 
is  estimated  at  $6.3  milhon/yr.  Because 
this  proposed  rule,  if  promulgated,  is 
estimated  to  result  in  the  expenditure  by 
State  and  local  governments,  in 
aggregate,  or  by  the  private  sector  of  less 
than  $100  million  in  any  one  year,  the 
Agency  has  not  prepared  a  budgetary 
impact  statement.  Because  small 
governments  will  not  be  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

F.  Regulatory  Flexibility 

The  Regulatory  Flexibihty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  no 
company  that  owns  sources  in  the 
source  category  meets  the  criteria  for 
small  business.  Companies  in  the  wool 
fiberglass  manufacturing  industry  are 
part  of  SIC  3296.  Companies  in  SIC  3296 
are  classified  as  small  by  the  U.S.  Small 
Business  Administration  if  the  company 
has  fewer  than  750  employees.  None  of 
the  firms  in  the  industry  have  fewer 
than  750  employees  and  thus,  are  not 
small  businesses  by  this  criterion. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  requirements  of  the 
Paperwork  Reduction  Act,  44  U.S.C 
3501  et  teq.  An  Information  Collection 
RMJuest  OCR]  document  has  been 


prepared  by  EPA  (ICR  No.  1795.01),  and 
a  copy  may  be  obtained  from  Sandy 
Farmer.  OPPE  Regulatory  Division,  U.S. 
Environmental  Protection  Agency 
(2137),  401  M  Street  SW,  Washington, 
DC  20460.  or  by  calling  (202)  260-2740. 

The  proposed  information 
requirements  include  the  notification, 
recordkeeping,  and  reporting 
requirements  of  the  NESHAP  general 
provisions,  authorized  under  section 
114  of  the  Act,  which  are  mandatory  for 
all  owners  or  operators  subject  to 
national  emission  standards.  All 
information  submitted  to  EPA  for  which 
a  claim  of  confidentiality  is  made  is 
safeguarded  according  to  Agency 
policies  in  40  CFR  part  2,  subpart  B.  The 
proposed  rule  does  not  require  any 
notifications  or  reports  beyond  those 
required  by  the  general  provisions. 
Proposed  subpart  NNN  does  require 
additional  records  of  specific 
information  needed  to  determine 
compliance  with  the  rule.  These  include 
records  of:  (1)  Any  bag  leak  detection 
system  alarm,  including  the  date  and 
time,  with  a  brief  explanation  of  the 
cause  of  the  alarm  and  the  corrective 
action  taken;  (2)  ESP  parameter  values, 
such  as  secondary  voltage  for  each 
electrical  field,  including  any  deviation 
outside  the  range  established  during  the 
performance  test  and  a  brief  explanation 
of  the  cause  of  the  deviation  and  the 
corrective  action  taken;  (3)  uncontrolled 
fiimace  op>erating  parameters,  such  as 
air  temperature  above  the  glass  melt  of 
cold  top  electric  furnaces,  including  any 
exceedances  of  the  established 
parameter  values  and  a  brief 
explanation  of  the  cause  and  the 
corrective  action  taken;  (4)  the  fiee- 
formaldehyde  content  of  the  resin  being 
used;  (5)  the  formulation  of  the  binder 
being  used;  (6)  the  LOI  and  density  for 
each  bonded  product  manu&ctured  on 
an  RS  or  FA  manufecturing  line  sul^ect 
to  the  proposed  NESHAP;  (7)  forming 
process  modification  parameters, 
including  any  period  when  the 
parameter  levels  are  inconsistent  with 
levels  established  during  the    ' 
performance  test  with  a  brief 
explanation  of  the  caiise  and  corrective 
actions  taken;  (8)  pressure  drop,  liquid 
flow  rate,  and  information  on  chemical 
additives  to  the  scrubbing  liquid 
including  any  period  when  the  levels 
established  during  the  performance  tests 
are  exceeded  and  a  brief  explanation  of 
the  cause  and  the  corrective  action 
taken;  and  (9)  incinerator  operating 
temperature,  including  any  period  when 
the  temperature  fells  below  the  level 
established  dvuing  the  performance  test, 
with  a  brief  explanation  of  the  cause  of 
the  deviation  cuod  the  conective  action 


taken.  Each  of  these  information 
requirements  is  needed  to  determine 
compliance  with  the  standard. 

The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
is  estimated  at  17,800  labor  hours  per 
year  at  an  annual  cost  of  $571,000.  This 
estimate  includes  a  one-time 
performance  test  and  report  (with  repeat 
tests  where  needed);  one-time 
preparation  of  a  startup,  shutdown,  and 
malfunction  plan  with  semiannual 
reports  of  any  event  in  which  the 
procedures  in  the  plan  were  not 
followed;  semiannual  excess  emissions 
reports;  notifications;  and 
recordkeeping.  The  annualized  capital 
cost  associated  with  monitoring 
requirements  is  estimated  at  $41,000. 
The  operation  and  maintenance  cost  is 
estimated  at  $3,000/yr. 

Biuden  means  the  total  time,  effort,  or 
financial  resoiut:es  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utiUze  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  verifying, 
processing,  maintaining,  disclosing,  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information; 
search  existing  data  sources;  complete 
and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  era  Part  9  and  48  CFR  Chapter 
15. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  Director,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137).  401  M  Street  SW,  Washington. 
DC  20460,  and  to  the  OfBce  of 
Information  and  Regulatory  Affairs, 
OfBce  of  Management  and  Budget.  725 
17th  Street.  NW.  Washington.  DC  20503, 
marked  "Attention:  Desk  Office  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Because  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
March  31, 1997,  a  comment  to  OMB  is 
most  likely  to  have  its  full  efiiact  if  OMB 


receives  it  by  April  30, 1997.  The  final 
rule  will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

H.  Clean  Air  Act 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  This 
regulation  will  be  reviewed  8  years  &om 
the  date  of  promulgation.  This  review 
will  include  an  assessment  of  such 
fectora  as  evaluation  of  the  residual 
health  risks,  any  overlap  with  other 
programs,  the  existence  of  alternative 
methods,  enforceabilify,  improvements 
in  emission  control  technology  and 
health  data,  and  the  recordkeeping  and 
reporting  requirements. 

/.  Pollution  Prevention  Act 

The  Pollution  Prevention  Act  of  1990 
establishes  that  pollution  should  be 
prevmted  or  reduced  at  the  source 
whenever  feasible.  The  emission 
standards  for  RS  and  FA  manufacturing 
lines  subject  to  the  standard  are 
formulated  as  line  standards,  i.e.,  the 
sum  of  the  individual  forming,  curing, 
and  cooling  MACT  floor  emission  levels 
for  RS  manufacturing  lines  and  forming 
and  curing  MACT  floor  emission  levels 
for  certain  FA  manufacturing  lines.  By 
formulating  the  standard  as  a  line 
standard,  tradeoffs  are  allowed  for 
existing  fecilities  that  will  accomplish 
the  same  environmental  results  at  lower 
costs  and  will  encourage  process 
modifications  and  pollution  prevention 
alternatives.  According  to  the  industry, 
new  RS  manufacturing  lines  may  be 
able  to  meet  the  line  standard  without 
the  use  of  costly  incineratora  with  their 
energy  and  other  environmental 
impacts,  such  as  increased  nitrogen 
oxides  (NOx)and  sulfur  oxides  (SOx) 
emissions,  by  incorporating  pollution 
prevention  measures,  such  as  binder 
reformulation  and  improved  binder 
application  efficiency.  Pollution 
prevention  alternatives  will  also 
increase  binder  utilization  efficiency 
and  reduce  production  costs  for 
industry.  In  selecting  the  format  of  the 
emission  standard  for  emissions  from 
manufecturing  lines,  the  EPA 
considered  various  alternatives  such  as 
setting  separate  emission  limits  for  each 
process,  i.e..  forming,  curing,  and 
cooling.  A  line  standard  gives  the 
industry  greater  flexibility  in  complying 
with  the  proposed  emission  limits  and 
is  the  least  cosUy  because  industry  can 
avoid  the  capital  and  annual  operating 
and  maintenance  costs  associated  with 
the  purchase  of  add-on  control 


equipment  by  using  pollution 
prevention  measures. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements.  Wool 
fiberglass  manufacturing. 

Dated:  February  21, 1997. 
Carol  M.  Browmr, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  63  of  tide  40,  ch^>ter  I, 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Anthority:  42  U.S.C  7401  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  NNN  to  read  as  follows: 

gHmpan  mnpi    Nmonw  emission 
standards  for  Haardous  Air  PoNulaita  for 
Wool  Fiberglass  Manufacturing 

Sec. 

63.1380  Applicability. 

63.1381  Definitions. 

63. 1 382  Emission  standards  for  glaas- 
melting  furnaces.  * 

63. 1 383  Emission  standards  for  rotary  spin 
manufacturing  lines. 

63.1384  Emission  standard  for  flame 
attenuation  maniifarturing  lines. 

63.1385  Compliance  dates. 

63.1386  Monitoring  requirements. 

63.1387  Performance  test  requirements. 

63.1388  Test  metliods  and  procedures. 

63.1389  Notification,  recordkeeping,  and 
reporting  requirements. 

63.1390  Delegation  of  authority. 

63.1391  63.1399  (Reservred). 

Table  1  to  Subpart  NNN— Applicability  of 
general  provisions  (40  CFR  part  63, 
subpart  A)  to  subpart  NNN. 

Appendix  A  to  Subpart  NNN— Method  far 
the  determination  of  LDI 

Appendix  B  to  Subpart  NNN — Free 
formaldehyde  analysis  of  insulation 
resins  by  hydroxylamine  hydrochloride 

Appendix  C  to  Subpart  NNN— Method  far 
the  determination  of  product  density 

liMipwl  NMM    Naltonal  rmliaion 
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f63.13a0 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  the 
requirements  of  this  subpart  apply  to 
the  owner  or  operator  of  each  wool 
fiberglass  manufacturing  facility. 

(b)  The  requirements  of  this  subpart 
apply  to  emissions  of  hazardous  air 


pollutants  (HAPs),  as  measured 
according  to  the  methods  and 
procedures  in  this  subpart,  emitted  from 
the  following  sources  at  a  wool 
fiberglass  manufacturing  faciUty  subject 
to  this  subpart 

(1)  Each  new  and  existing  glass- 
melting  furnace  located  at  a  wool 
fiberglass  manufacturing  facility; 

(2)  Each  new  and  existing  rotary  spin 
wool  fiberglass  manufactiuing  liiiJe 
producing  a  bonded  wool  fiberglass 
building  insulation  product;  and 

(3)  Each  new  and  existing  flame      . 
attenuation  wool  fiberglass 
manufacturing  line  producing  a  bonded 
pipe  product  and  each  new  flame 
attenuation  wool  fiberglass 
manufacturing  line  producing  a  bonded 
heavy-density  product 

(c)  The  requirements  of  this  subpart 
do  not  apply  to  the  owner  or  operator 
of  a  wool  fiberglass  manufacturing 
facility  that  the  owner  or  oi}erator 
demonstrates,  to  the  satisfaction  of  the 
Administrator,  is  not  a  major  source  as 
defined  in  §  63.2  of  the  general 
provisions.  

(d)  The  provisions  of  40  CFR  Part  63, 
Sid)part  A — General  Provisions  that 
apply  and  those  that  do  not  apply  to  this 
subpart  are  specified  in  Table  1  of  this 
stibpart 

§(3.1381    DaflnWons. 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  $  63.2, 
or  in  this  section  as  follows: 

Bag  leak  detection  system  means 
systems  that  include,  but  are  not  limited 
to,  devices  using  triboelectric,  light 
scattering,  and  other  effects  to  monitor 
relative  or  absolute  particulate  matter 
(PM)  emissions. 

Bonded  means  wool  fiberglass  to 
which  a  phenol-formaldehyde  binder 
has  been  applied. 

Building  insulation  means  the  bonded 
wool  fiberglass  insulation,  having  a  loss 
on  ignition  of  less  than  8  percent  and  a 
density  of  less  than  32  kilograms  per 
cubic  meter  (kg/m^)  (2  pounds  per  cubic 
foot  [Ib/fts]),  most  frequentiy 
manufactured  (as  measured  by  hours  of 
production  times  glass  pull  rate)  during 
the  preceding  calendar  year. 

Flame  attenuation  means  a  process 
used  to  produce  wool  fiberglass  where 
molten  glass  flows  by  gravity  from 
melting  furnaces,  or  pots,  to  form 
filaments  that  are  drawn  down  and 
attenuated  by  passing  in  front  of  a  hi^b- 
velocity  gas  burner  flame. 

Glass-melting  furnace  means  a  unit 
comprising  a  refiactory  vessel  in  which 
raw  materials  are  charged,  melted  at 
high  temperature,  refined,  and 
conditioned  to  produce  molten  glass. 
The  unit  includes  foundations. 
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supentnicture  and  retaining  walls,  raw 
material  charger  systems,  heat 
exchangers,  tnelter  cooling  system, 
exhaust  system,  refractory  brick  work, 
fuel  supply  and  electrical  boosting 
equipment,  integral  control  systems  and 
instrumentation,  and  appendages  for 
conditioning  and  distributing  molten 
glass  to  forming  processes.  The  forming 
apparatus,  including  flow  channels,  is 
not  considered  part  of  the  glass-melting 
furnace. 

Glass  pull  rate  means  the  mass  of 
molten  glass  used  in  the  manufactiire  of 
wool  fiberglass  at  a  single 
manufacturing  line  in  a  specified  time 
period. 

HAP  means  those  chemicals  and  their 
compounds  that  are  included  on  the  list 
of  hazardous  air  pollutants  in  section 
112(b)  of  the  Qean  Air  Act. 

Heavy-density  product  means  bonded 
wool  fiberglass  insulation  manufactured 
on  a  flame  attenuation  manufacturing 
line  and  having  a  loss  on  ignition  of  1 1 
to  25  percent  and  a  density  of  8  to  48 
kg/m3  (0.5  to  3  lb/ft3). 

Incinerator  means  an  enclosed  air 
pollution  control  device  that  uses 
controlled  flame  combustion  to  convert 
combustible  materials  to 
noncombustible  gases. 

Loss  on  ignition  (LOI)  means  the 
percent  decrease  in  weight  of  wool 
fiberglass  after  it  has  been  ignited.  The 
LOI  is  used  to  monitor  the  weight 
percent  of  binder  in  wool  fiberglass. 

Kkinufacturing  line  means  the 
manufacturing  equipment  comprising 
any  combination  of  a  forming  section, 
where  molten  glass  is  fiberized  and  a 
fiberglass  mat  is  formed;  a  curing 
section,  where  binder  resin  in  the  mat 
is  thermally  set;  and  a  cooling  section, 
where  the  mat  is  cooled. 

Pipe  product  means  bonded  wool 
fiberglass  insulation  manufactiired  on  a 
flame  attenuation  manufacturing  line 
and  having  a  loss  on  ignition  of  8  to  14 
percent  and  a  density  of  48  to  96  kg/m^ 
(3  to  6  Ib/fts). 

Rotary  spin  means  a  process  used  to 
produce  wool  fiberglass  building 
insulation  by  forcing  molten  glass 
through  numerous  small  orifices  in  the 
side  wall  of  a  spinner  to  form 
continuous  glass  fibers  that  are  then 
broken  into  discrete  lengths  by  high- 
velocity  air  flow.  Any  process  used  to 
produce  bonded  wool  fiberglass 
building  insulation  by  a  process  other 
than  flame  attenuation  is  considered 
rotary  spin. 

Wool  fiberglass  means  a  thermal, 
acoustical,  or  other  insulation  material 
com{>osed  of  glass  fibers  made  from 
glass  produced  or  melted  at  the  same 
facility  where  the  manufacturing  line  is 
located. 


163.1382    Emission  standards  tor 


On  or  after  the  date  the  initial 
performance  test  is  completed  or 
required  to  be  completed  under  §63.7, 
whichever  date  is  earlier,  the  owner  or 
operator  shall  not  discharge  or  cause  to 
be  discharged  into  the  atmosphere  in 
excess  of  0.25  kilogram  (kg)  of 
particulate  matter  (PM)  per  megagram 
(MgJ  (0.5  pound  (lb)  of  PM  per  ton)  of 
glass  pulled  for  each  new  or  existing 
glass-melting  fiimace. 

§83.1383    Emission  standards  tor  rotary 
spin  manufscturtng  lines. 

On  or  after  the  date  the  initial 
{>erformance  test  is  completed  or 
required  to  be  completed  under  §63.7, 
whichever  date  is  earlier,  the  owner  or 
operator  shall  not  discharge  or  cause  to 
be  discharged  into  the  atmosphere  in 
excess  of: 

(a)  0.6  kg  of  formaldehyde  per 
megagram  (1.2  lb  of  formaldehyde  per 
ton)  of  glass  pulled  for  each  existing 
rotary  spin  manufacturing  line;  and 

(b)  0.4  kg  of  formaldehyde  per 
megagram  (0.8  lb  of  formaldehyde  per 
ton)  of  glass  pulled  for  each  new  rotary 
spin  manufacturing  line. 

S63.1384    Emission  standards  tor  flame 
attenuation  manufacturing  lines. 

On  or  after  the  date  the  initial 
performance  test  is  completed  or 
required  to  be  completed  under  §  63.7, 
whichever  date  is  earlier,  the  owner  or 
operator  shall  not  discharge  or  cause  to 
be  discharged  into  the  atmosphere  in 
excess  of: 

(a)  3.9  kg  of  formaldehyde  per 
megagram  (7.8  lb  of  formaldehyde  per 
ton)  of  glass  pulled  for  each  new  Qame 
attenuation  manufacturing  line  that 
produces  heavy -density  wool  fiberglass; 
and 

(b)  3.4  kg  of  formaldehyde  per 
megagram  (6.8  lb  of  formaldehyde  per 
ton)  of  glass  pulled  from  each  existing 
or  new  flame  attenuation  manufacturing 
line  that  produces  pipe  product  wool 
fiberglass. 


f63.1386    Compiancai 

(a)  Compliance  dates.  The  owner  or 
operator  subject  to  the  provisions  of  this 
subpart  shall  demonstrate  compliance 
with  the  requirements  of  this  subpart  by 
no  later  than: 

(1)  (Date  3  years  after  effective  date  of 
the  final  rule)  for  an  existing  glass- 
melting  furnace,  rotary  spin 
manufactiuing  line,  or  flame  attenuation 
manufacturing  line;  or 

(2)  Upon  startup  for  a  new  glass- 
melting  furnace,  rotary  spin 
manufactiuing  line,  or  flame  atteniwtion 
manufMituring  line. 


(b)  Compliance  extension.  The  owner 
or  operator  may  request  from  the 
Administrator,  or  the  applicable 
regulatory  authority  in  a  State  with  an 
approved  permit  program,  an  extension 
of  the  compliance  date  for  the  emission 
standards  for  one  additional  year  if 
needed  to  install  add-on  controls  or 
process  modifications.  The  owner  or 
op>erator  shall  submit  a  request  for  an 
extension  according  to  the  procedures 
in  §63.6(i)(3)  of  the  general  provisions. 

163.1386    Itonitorlng  rsqulramants. 

(a)  The  owner  or  operator  of  each 
wool  fiberglass  manufacturing  facility 
shall  prepare  for  each  glass-melting 
furnace,  RS  manufacturing  line,  and  FA 
manufacturing  line  subject  to  the 
provisions  of  this  subpart,  a  written 
operations,  maintenance,  and 
monitoring  plan.  The  plan  shall  be 
submitted  to  the  Administrator  for 
review  and  approval  as  part  of  the 
application  for  a  part  70  permit  and 
shall  include  the  following  information: 

(1)  Procedures  for  the  proper 
operation  and  maintenance  of  process 
modifications  and  add-on  control 
devices  used  to  meet  the  emission  limits 
of  §§63.1382,  63.1383,  and  63.1384; 

(2)  Process  parameters  and  add-on 
control  device  parameters  to  be 
monitored  to  determine  compliance; 
and 

(3)  Corrective  actions  to  be  taken 
when  process  parameters  or  add-on 
control  device  parameters  deviate  frt)m 
the  levels  established  during  initial 
performance  testing. 

(b)  Where  a  baghouse  is  used  to 
control  PM  emissions  bom  a  glass- 
melting  furnace,  the  owner  or  operator 
shall  install,  calibrate,  maintain,  and 
continuously  operate  a  bag  leak 
detection  system. 

(1)  The  bag  leak  detection  system 
must  be  capable  of  detecting  PM 
emissions  at  concentrations  of  1.0 
milligram  per  actxial  cubic  meter  (0.0004 
grains  p>er  actual  cubic  foot)  and  greater. 

(2)  The  bag  leak  detection  system 
sensor  must  provide  output  of  relative 
or  absolute  PM  emissions. 

(3)  The  bag  leak  detection  system 
must  be  equipped  with  an  alarm  system 
that  mil  sound  when  an  increase  in  PM 
emissions  over  a  preset  level  is  detected. 

(4)  For  {>ositive  pressure  fabric  filter 
systems,  a  bag  leak  detection  system 
must  be  installed  in  each  baghouse 
compartment  or  cell,  if  a  negative 
pressure  or  induced  air  baghouse  is 
used,  the  bag  leak  detection  system 
must  be  installed  downstream  of  the 
baghouse.  Where  multiple  bag  leak 
detection  systems  are  required  (for 
eithm  type  of  baghouse),  the  system 


instrumentation  and  alarm  may  be 
shared  among  the  monitors. 

(5)  The  bag  leak  detection  system 
shall  be  installed,  operated,  calibrated, 
and  maintained  in  a  manner  consistent 
with  available  guidance  from  the  U.S. 
Environmental  Protection  Agency  or,  in 
the  absence  of  such  guidance,  the 
manufacturer's  written  specifications 
and  recommendations. 

(6)  Calibration  of  the  system  shall,  at 
a  minimum,  consist  of  establishing  the 
baseline  output  by  adjusting  the  range 
and  the  averaging  period  of  the  device 
and  establishiog  the  alarm  setpoints  and 
the  alarm  delay  time.  Calibration  of  the 
system  shall  be  done  during  the  initial 
performance  test. 

(7)  The  owner  or  operator  shall  not 
adjust  the  range,  averaging  period,  alarm 
setpoints,  or  alarm  delay  time  after  the 
initial  performance  test  without  written 
approval  from  the  Administrator. 

(8)  Following  the  performance  test,  if 
the  alarm  for  the  bag  leak  detection 
system  is  triggered,  the  owner  or 
operator  shall  inspect  the  control  device 
to  determine  the  cause  of  the  deviation 
and  initiate  within  1  hour  of  the  alarm 
the  corrective  actions  specified  in  the 
procedures  in  the  operations, 
maintenance,  and  monitoring  plan. 

(9)  If  the  alarm  is  sounded  for  more 
than  5  percent  of  the  total  operating 
time  in  a  6-month  reporting  period,  the 
owner  or  operator  must  implement  a 
Quality  Improvement  Plan  (QIP) 
consistent  with  subpart  D  of  the  draft 
approach  to  compliance  assurance 
monitoring.' 

(c)(1)  Where  an  electrostatic 
precipitator  (ESP)  is  used  to  control  PM 
emissions  from  a  glass-melting  furnace, 
the  owner  or  operator  shall  include  in 
the  ESP  operations,  maintenance,  and 
monitoring  plan  the  following 
information: 

(i)  ESP  operating  parameterfs),  such  as 
secondary  voltage  of  each  electrical 
field,  to  be  monitored  and  the 
procedures  to  be  followed  during  the 
performance  test  to  establish  the  range 
of  values  that  will  be  used  to  identify 
any  operational  problems; 

(ii)  A  schedule  for  monitoring  the  ESP 
operating  parameter(s); 

(iii)  Recordkeeping  procedures, 
consistent  with  §  63.1389,  to  show  that 
the  ESP  o[>erating  parameter(s)  is  within 
the  range  established  during  the 
performance  test;  and 

(iv)  Procedures  for  the  proper 
operation  and  maintenance  of  the  ESP. 

(2)  Following  the  performance  test,  if 
any  3-hour  average  value  for  the  ESP 
monitoring  parameter(s)  deviates  from 


the  range  established  during  the 
performance  test,  the  owner  or  operator 
shall  inspect  the  control  device  to 
determine  the  cause  of  the  deviation 
and  initiate  within  1  hotu-  of  the 
deviation  the  corrective  actions 
necessary  to  return  the  ESP  parameter(s) 
to  the  levels  established  during  the 
performance  test  according  to  the 
procedures  in  the  operations, 
maintenance,  and  monitoring  plan. 

(3)  If  the  monitored  ESP  parameter  is 
outside  the  level  established  during  the 
performance  test  more  than  5  percent  of 
the  total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
must  implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.' 

(4)  If  the  monitored  ESP  parameter  is 
outside  the  level  established  during  the 
performance  test  more  than  10  percent 
of  th&  total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
is  in  violation  of  the  standard. 

(d)(1)  For  a  glass-melting  furnace, 
including  a  cold  top  electric  furnace, 
where  no  add-on  controls  are  used  to 
control  PM  emissions,  the  owner  or 
operator  shall  include  in  the  operations, 
maintenance,  and  monitoring  plan  the 
following  information: 

(i)  The  operating  parameter(s),  such  as 
the  air  temperature  above  the  glass  melt, 
to  be  monitored  and  the  procedures  to 
be  followed  during  the  performance  test 
to  establish  the  range  of  values  that  will 
be  used  to  identify  any  operational 
problems; 

(ii)  A  schedule  for  monitoring  the 
operating  parameter(s)  of  the  glass- 
melting  furnace; 

(iii)  Recordkeeping  procedures, 
consistent  with  §  63.1389,  to  show  that 
the  glass-melting  furnace  parameters)  is 
within  the  range  established  during  the 
performance  test;  and 

(iv)  Procedures  for  the  proper 
operation  and  maintenance  of  the  glass- 
melting  furnace. 

(2)  Following  the  performance  test,  if 
any  3-hour  average  value  for  the 
parameter  used  to  monitor  uncontrolled 
glass-melting  furnaces  deviates  fixim  the 
range  established  during  the 
performance  test,  the  owner  or  operator 
shall  inspect  the  glass-melting  furnace 
to  determine  the  cause  of  the  deviation 
and  initiate  within  1  hour  of  the 
deviation  the  corrective  actions 
necessary  to  return  the  process 
parameter(s)  to  the  levels  established 
during  the  performance  test  according  to 
the  procedures  in  the  operations, 
maintenance,  and  monitoring  plan. 


(3)  If  the  monitored  parameter  is 
outside  the  level  established  during  the 
performance  test  more  than  5  percent  of 
the  total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
must  implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.^ 

(4)  If  the  monitored  parameter  is 
outside  the  level  established  during  the 
performance  test  more  than  10  percent 
of  the  total  operating  time  in  a  6-month 
reporting  period,  the  OMmer  or  operator 
is  in  violation  of  the  standard. 

(e)(1)  The  owners  or  operators  of 
existing  glass-melting  furnaces  shall 
continuously  monitor  and  record  the 
glass  pull  rate  except  that  for  glass- 
melting  furnaces  that  are  not  equipped 
with  continuous  monitors,  the  glass  pull 
rate  shall  be  monitored  and  recorded 
once  per  day. 

(2)  On  all  new  glass-melting  furnaces, 
the  owner  or  operator  shall  install, 
calibrate,  and  mAJntain  monitors  that 
continuously  record  the  glass  pull  rate. 

(3)  Following  the  performance  test,  if 
the  glass  pull  rate  exceeds  the  average 
glass  pull  rate  established  diuing  the 
performance  test  by  greater  than  20 
percent,  the  owner  or  operator  shall 
inspect  the  glass-meltii^  furnace  to 
determine  the  cause  of  the  exceedance 
and  initiate  within  1  hour  of  the 
exceedance  the  corrective  actions 
necessary  to  retiirn  the  glass  pull  rate  to 
the  level  established  during  die 
performance  test  according  to  the 
procedures  in  the  operations, 
maintenance,  and  monitoring  plan. 

(4)  If  the  glass  pull  rate  exceeds  by 
more  than  20  percent  the  level 
established  during  the  performance  test 
for  more  than  5  percent  of  the  total 
operating  time  in  a  6-month  reporting 
period,  the  owner  or  operator  must 
implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.^ 

(5)  If  the  glass  pull  rate  exceeds  by  20 
percent  the  level  established  during  the 
performance  test  for  more  than  10 
percent  of  the  total  operating  time  in  a 
6-month  reporting  period,  the  owner  or 
operator  is  in  violation  of  the  standard. 

(0(1)  The  owner  or  operator  who  uses 
an  incinerator  to  control  formaldehyde 
emissions  from  forming  at  curing  shall 
install,  calibrate,  fnnintiiin,  and  operate 
a  monitoring  device  that  continuously 
measures  and  records  the  operating 
temperature  in  the  firebox  of  each 
incinerator. 

(2)  Following  the  performance  test,  if 
any  3-hour  average  operating 


■  PropoMd  rula  publiabed  in  tlia  Augiut  13, 1996 
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temperature  of  the  incinerator  falls 
below  the  average  established  during 
the  performance  test,  the  owner  or 
operator  is  considered  out  of 
compliance. 

(gj(l)  The  owner  or  operator  of  each 
rotary  spin  manufactiuing  line  and 
flame  attenuation  manufacturing  line 
subject  to  the  provisions  of  this  subpart 
shall  monitor  and  record  the  following 
information: 

(i)  The  free-formaldehyde  content  of 
each  resin  lot; 

(ii)  The  formulation  of  each  batch  of 
binder  used;  and 

(iii)  At  least  once  per  day,  the  LDI  and 
density  of  each  bonded  wool  fiberglass 
product  manufactured. 

(2)  Following  the  performance  test,  if 
the  free-formaldehyde  content  of  the 
resin  exceeds  the  levels  established 
during  the  performance  test  or  the 
binder  formulation  varies  bom  the 
binder  formulation  specification 
established  during  the  performance  test, 
the  owner  or  operator  is  in  violation  of 
the  standard. 

(h)(1)  The  owner  or  operator  of  each 
rotary  spin  manufacturing  line  and 
flame  attenuation  manufactiuing  line 
subject  to  the  provisions  of  this  subpart 
who  uses  process  modiGcations  to 
comply  with  the  standards  in  §§  63.1383 
and  63.1384  shall  include  as  part  of 
their  operations,  maintenance,  and 
monitoring  plan  the  following 
information: 

(i)  Procedures  for  the  proper  operadon 
and  maintenance  of  the  process; 

(ii)  Process  parameters  to  be 
monitored  to  demonstrate  compliance 
with  the  applicable  emission  standards 
in  §§63.1383  and  63.1384  Examples  of 
process  parameters  include  LOI,  binder 
solids  content,  and  binder  application 
rate: 

(iii)  Correlation(s)  between  process 
parameter(s)  to  be  monitored  and 
formaldehyde  emissions; 

(iv)  A  schedule  for  monitoring  the 
process  parameters;  and 

(v)  Recordkeeping  procedures, 
consistent  with  §  63.1389.  to  show  that 
the  process  parameters  values 
established  during  the  performance  test 
are  not  exceeded. 

(2)  Follomng  the  performance  test,  if 
the  process  parameter  levels  exceed  the 
levels  established  during  the 
performance  test,  the  owner  or  operator 
shall  inspect  the  process  to  determine 
the  cause  of  the  deviation  and  initiate 
within  1  hour  of  the  deviation  the 
corrective  actions  necessary  to  retiim 
the  process  parameter(s)  to  the  levels 
established  during  the  performance  test 
according  to  the  procedures  in  the 
operations,  maintenance,  and 
monitoring  plan. 


(3)  If  the  process  parameter  is  outside 
the  level  established  during  the 
performance  test  more  than  5  percent  of 
the  total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
must  implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.' 

(4)  If  the  process  parameter  is  outside 
the  level  established  during  the 
performance  test  more  than  10  percent 
of  the  total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
is  in  violation  of  the  standard. 

(i)(l)  The  owner  or  operator  of  each 
rotary  spin  manufacturing  line  and 
flame  attenuation  manufacturing  line 
subject  to  the  provisions  of  this  subpart 
who  uses  a  %vet  scrubbing  control  device 
to  comply  with  the  emission  standards 
in  §§63.1383  and  63.1384  shall  install, 
calibrate,  maintain,  and  operate 
monitoring  devices  that  continuously 
monitor  and  record  the  gas  pressure 
drop  across  each  scrubber  and  scrubbing 
liquid  flow  rate  to  each  scrubber.  The 
pressure  drop  monitor  is  to  be  certified 
by  its  manufacturer  to  be  accurate 
within  ±250  pascals  (±1  inch  water 
gauge)  over  its  operating  range,  and  the 
flow  rate  monitor  is  to  be  certified  by  its 
manufacturer  to  be  accurate  within  ±  5 
percent  over  its  operating  range.  The 
owner  or  operator  shall  also 
continuously  monitor  and  record  the 
feed  rate  of  any  chemical(s)  added  to  the 
scrubbing  liquid. 

(2)  Following  the  performance  test,  if 
any  3-hour  average  of  the  scrubber 
pressure  drop,  liquid  flow  rate,  or 
chemical  additive  to  the  scrubber 
exceeds  the  levels  established  during 
the  performance  tests,  the  owner  or 
operator  shall  insf)ect  the  control  device 
to  determine  the  cause  of  the 
exceedance  and  initiate  within  1  hour  of 
the  exceedance  the  corrective  actions 
necessary  to  retiun  the  scrubber 
parameters  to  the  levels  established 
during  the  pwrformance  test  according  to 
the  procedures  in  the  scrubber 
operations,  maintenance,  and 
monitoring  plan. 

(3)  If  a  scrubber  parameter  is  outside 
the  level  established  diuing  the 
performance  test  more  than  5  percent  of 
the  total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
must  implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.^ 

(4)  If  a  scrubber  parameter  is  outside 
the  level  established  during  the 
performance  test  more  than  10  percent 


'  PropoMd  ntla  published  in  the  August  13,  1996 
r^dmnl  KagMer  (61  FR  41991). 

'Proposed  rule  published  in  the  August  13.  1996 
FMfaral  RagMBT  (61  FR  41991). 


of  the  total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
is  in  violation  of  the  standard. 

(j)  For  all  control  device  and  process 
operating  parameters  measured  during 
the  initial  performance  test,  the  owners 
or  operators  of  glass-melting  furnaces, 
rotary  spin  manufacturing  lines  or  flame 
attenuation  manufacturing  lines  subject 
to  this  subpart  may  change  the  ranges 
established  during  the  initial 
performance  test  if  additional 
performance  testing  is  conducted  to 
verify  that,  at  the  new  control  device  or 
process  parameter  levels,  they  comply 
with  the  emission  standards  in 
§§63.1382,  63.1383,  and  63  1384. 

S6;*.1387    Performance  test  requlrwnanta. 

(a)  The  oMmer  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
conduct  a  performance  test  to 
demonstrate  compliance  with  the 
applicable  emission  standards  in 
§§63.1382,  63.1383,  and  63.1384.  The 
owner  or  operator  shall  conduct  the 
performance  test,  according  to  the 
pnx:edures  in  the  general  provisions  (40 
CFR  part  63.  subpart  A)  and  in  this 
section. 

(1)  All  monitoring  systems  and 
equipment  must  be  installed, 
operational,  and  properly  calibrated 
prior  to  the  performance  test. 

(2)  The  owner  or  operator  shall 
monitor  and  record  the  glass  pull  rate 
and  determine  the  average  of  the 
recorded  measurements  for  each  test 
run. 

(3)  The  owner  or  operator  shall 
conduct  a  performance  test  for  each 
existing  and  new  glass-melting  furnace. 

(4)  The  owner  or  operator  shall 
conduct  a  performance  test  for  each  new 
and  existing  rotary  spin  manufacturing 
line  producing  building  insulation. 

(5)  The  owner  or  operator  shall 
conduct  a  performance  test  for  each  new 
flame  attenuation  manufacturing  line 
producing  a  heavy-density  product  or  a 
pipe  product  and  each  existing  flame 
attenuation  manufacturing  line 
producing  a  pipe  product. 

(6)  During  the  [rarformance  test,  the 
owner  or  operator  of  a  glass-melting 
furnace  controlled  by  an  ESP  shall 
monitor  and  record  the  ESP  parameter 
leveUs),  as  specified  in  the  operation, 
maintenance,  and  monitoring  plan 
required  in  §63.1386,  which  will  be 
used  to  demonstrate  compliance  after 
the  initial  performance  test.  If  the  owner 
or  of>erator  plans  a  change  in  the  ESP 
parameter  levels  from  the  levels 
established  during  the  initial 
performance  test,  another  performance 
test  is  required. 

(7)  The  owner  or  operator  of  each 
rotary  spin  manufacturing  line  and 
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flame  attenuation  manufacturing  line 
regulated  by  this  subpart  shall  conduct 
performance  tests  using  the  resin  with 
the  highest  fr«e-formaldehyde  content. 
During  the  performance  test  of  each 
rotary  spin  manufacturing  line  and 
flame  attenuation  manufacturing  line 
regulated  by  this  subpart,  the  owner  or 
operator  shall  monitor  and  record  the 
fi[«e-formaldehyde  content  of  the  resin, 
the  binder  formulation  used,  and  the 
product  LOI.  If  the  owner  or  operator  of 
a  rotary  spin  manufacturing  line  or  a 
flame  attenuation  manufacturing  line 
subject  to  this  subpart  plans  to  use  a 
resin  with  a  higher  free-formaldehyde 
content  or  a  different  binder  formulation 
than  that  recorded  during  the  initial 
performance  test,  another  performance 
test  is  reauired. 

(8)  With  prior  approval  bora  the 
Administrator,  an  owner  or  operator  of 
a  rotary  spin  or  flame  attenuation 
manufacturing  line  regulated  by  this 
subpart  may  conduct  short-term 
experimental  production  runs  using 
binder  formulations  or  other  pr(x:ess 
modifications  where  the  free- 
formaldehyde  content  or  other  process 
parameter  values  would  be  outside 
those  established  during  performance 
tests  without  first  conducting 
performance  tests.  An  application  to 
perform  an  experimental  short-term 
production  run  shall  include  the 
following  information: 

(i)  The  purpose  of  the  experimental 
run; 

(ii)  The  affected  line; 

(iii)  How  the  established  process 
parameters  will  deviate  from  previously 
approved  levels; 

(iv)  The  duration  of  the  test  run; 

(v)  The  date  and  time  of  the  test  run; 
and 

(vi)  A  description  of  any  emission 
testing  to  be  performed  during  the  test. 

(9)  During  the  performance  test,  the 
owner  or  operator  shall  continuously 
record  the  operating  temperature  of  each 
incinerator  and  record  the  average  of 
each  1-hour  test;  the  average  of  the  three 
1-hour  tests  shall  be  used  to  monitor 
compliance. 

(10)  During  the  performance  test,  the 
owner  or  op>erator  of  a  rotary  spin 
manufacturing  line  or  flame  attenuation 
manufacturing  line  who  plans  to  use 
process  modifications  to  comply  with 
the  emission  standards  in  §§63.1383 
and  63.1384  shall  monitor  and  record 
the  process  parameter  level(s),  as 
specified  in  the  operations, 
maintenance,  and  monitoring  plan 
required  in  §  63.1386.  which  will  be 
used  to  demonstrate  compliance  after 
the  initial  performance  test.  If  the  owner 
or  operator  plans  a  change  in  the 
process  parameter  levels  bom  the  levels 


established  during  the  initial 
performance  test,  another  performance 
test  is  required. 

(11)  During  the  performance  test,  the 
owner  or  operator  of  a  rotary  spin 
manufacturing  line  or  flame  attenuation 
manufacturing  line  who  plans  to  use  a 
wet  scrubbing  control  device  to  comply 
with  the  emission  standards  in 
§§83.1383  and  63.1384  shall 
continuously  monitor  and  record  the 
pressure  drop  across  the  scrubber,  the 
scrubbing  liquid  flow  rate,  and  addition 
of  any  chemical  to  the  scrubber 
including  the  chemical  feed  rate  to  be 
used  to  determine  compliance  after  the 
initial  performance  test 

(b)  To  determine  compliance  with  the 
PM  emission  standard  for  glass-melting 
furnaces,  use  the  following  equation: 


E  = 


(Eq.l) 


CxQxK, 

P 

where: 

E  =  Emission  rate  of  PM,  kg/Mg  (lb/ton) 

of  glass  pulled; 
C  =  Concentration  of  PM,  g/dscm  (gr/ 

dscO; 
Q  =  Volumetric  flow  rate  of  exhaust 

gases,  dscm/h  (dscf/h); 
K|  =  Converaion  bctor,  1  kg/1,000  g  (1 

lb/7,000  gr);  and 
P  =  Average  glass  pull  rate,  Mg/h  (tons/ 

h). 
(c)  To  determine  compliance  with  the 
emission  standard  for  formaldehyde  for 
rotary  spin  manufacturing  lines  and 
flame  attenuation  forming  processes, 
use  the  following  equation: 

CxMWxQxK,  xK, 

E  = ^^ 1 ^        (Eq.2) 

KjXpxlO*^ 

where: 

E  =  Emission  rate  of  formaldehyde,  kg/ 

Mg  (lb/ton)  of  glass  pulled; 
C  =  Measured  volume  fraction  of 

formaldehyde,  ppm; 
MW  =  Molecular  weight  of 

formaldehyde,  30.03  g/g-mol; 
Q  =  Volumetric  flow  rate  of  exhaust 

gases,  dscm/h  (dscf/h); 
K|  =  Converaion  factor,  1  kg/1.000  g  (1 

lb/453.6  g); 
K2  =  Converaion  foctor,  1,000  L/m^  (28.3 

L/ft3); 
K3  =  Converaion  bctor.  24.45  L/g-mol; 

and 
P  =  Average  glass  pull  rate.  Mg/h  (tons/ 

h). 


§63.1388   Twtnwlhodsandi 
(a)  The  onvner  or  operator  shall  use 

the  following  methods  to  determine 

compliance  with  the  applicable 

emission  standards: 
(1)  Method  1  (40  CFR  part  60. 

appendix  A)  for  the  selection  of  the 


sampling  port  location  and  number  of 
sampling  ports; 

(2)  Method  2  (40  CFR  part  60, 
appendix  A)  for  volumetric  flow  rate; 

(3)  Method  3  or  3A  (40  CFR  part  60, 
appendix  A)  for  O2  and  CO2  for  diluent 
measurements  needed  to  correct  the 
concentration  measurements  to  a 
standard  basis; 

(4)  Method  4  (40  CFR  part  60, 
appendix  A)  for  moisture  content  of  the 
stack  gas; 

(5)  Method  5  (40  CFR  part  60, 
appendix  A)  for  the  concentration  of 
PM.  Each  nm  shall  consist  of  a 
minimiiin  run  time  of  2  houra  and  a 
minimum  sample  volume  of  60  dry 
standard  cubic  feet  (dscf).  The  probe 
and  filter  holder  heating  system  may  be 
set  to  provide  a  gas  temperature  no 
greater  than  177  ±14  "C  (350  ±25  "F); 

(6)  Method  316  (appendix  A  of  this 
part)  for  the  concentration  of 
formaldehyde.  Each  run  shall  consist  of 
a  minimum  run  time  of  1  hour; 

(7)  Method  318  (appendix  A  of  this 
part)  for  the  concentration  of 
fcHinaldehyde; 

(8)  Method  contained  In  appendix  A 
of  this  subpart  for  the  determination  of 
product  LOI; 

(9)  Method  contained  in  appendix  B 
of  this  subpart  for  the  determination  of 
the  free-formaldehyde  content  of  resin; 

(10)  Method  contained  in  appendix  C 
of  this  subpart  for  the  determination  of 
product  density; 

(11)  An  alternative  method,  subject  to 
approval  by  the  Administrator. 

(b)  Each  performance  test  shall  consist 
of  3  runs.  The  owner  or  operator  shall 
use  the  average  of  the  three  runs  in  the 
applicable  equation  for  determining 
compliance. 

§63.1389    Nuiiflcalton,  recordkeeping,  snd 
reporting  rw)ulrementa. 

(a)  Notifications.  As  required  by  §  63.9 
(b)  throu^  (d),  the  owner  or  operator 
shall  submit  the  following  written 
initial  notifications  to  the 
Administrator 

(1)  Notification  for  an  area  source  that 
subsequentiy  increases  its  emissions 
such  that  the  source  is  a  major  source 
subject  to  the  standard; 

(2)  Notification  that  a  source  is  subject 
to  the  standard,  where  the  initial  startup 
is  before  the  effective  date  of  the 
standard; 

(3)  Notification  that  a  source  is  subject 
to  the  standard,  where  the  source  is  new 
or  has  been  reconstructed,  the  initial 
startup  is  after  the  effective  date  of  the 
standard,  and  for  which  an  application 
for  approval  of  construction  or 
reconstruction  is  not  required; 

(4)  Notification  of  intention  to 
construct  a  new  major  source  or 
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reconstruct  a  ma)or  source;  of  the  date 
construction  or  reconstruction 
commenced;  of  the  anticipated  date  of 
startup;  of  the  actual  date  of  startup, 
where  the  initial  startup  of  a  new  or 
reconstructed  source  occurs  after  the 
effsctive  date  of  the  standard,  and  for 
which  an  application  for  approval  or 
construction  or  reconstruction  is 
reouired  (See  §  63.9(b)(4)  and  (5)); 

(5)  Notification  of  special  compliance 
obligations; 

(6)  Notification  of  performance  test; 
and 

(7)  Notification  of  compliance  statxis. 

(b)  Performance  test  report.  As 
required  by  §  63.10(d)(2),  the  owner  or 
operator  shall  report  the  results  of  the 
initial  performance  test  as  part  of  the 
notification  of  compliance  status 
required  in  paragraph  (a)(7)  of  this 
section. 

(c)  Startup,  shutdown,  and 
malfunction  plan  and  reports.  (1)  The 
owner  or  operator  shall  develop  and 
implement  a  written  plan  as  described 
in  §  63.6(e)(3)  of  the  general  provisions 
that  contains  specific  procedures  to  be 
followed  for  operating  the  source  and 
maintaining  the  source  during  periods 
of  startup,  shutdown,  and  malfunction 
and  a  program  of  corrective  action  for 
malfunctioning  process  modifications 
and  control  systems  used  to  comply 
with  the  standard.  In  addition  to  the 
information  required  in  §  63.6(e)(3),  the 
plan  shaU  include: 

(i)  Procedures  to  determine  and 
record  the  cause  of  the  malfunction  and 
the  time  the  malfunction  began  and 
ended; 

(ii)  Corrective  actions  to  be  taken  in 
the  event  of  a  malfunction  of  a  control 
device  or  process  modification, 
including  procedures  for  recording  the 
actions  taken  to  correct  the  malfunction 
or  minimize  emissions;  and 

(iii)  A  maintenance  schedule  for  each 
control  device  and  process  modification 
that  is  consistent  with  the 
manufactiirer's  instructions  and 
recommendations  for  routine  and  long- 
term  maintenance. 

(2)  The  owner  or  operator  shall  also 
keep  records  of  each  event  as  required 
by  §  63.10(b)  of  the  general  provisions 


and  record  and  reprart  if  an  action  taken 
during  a  startup,  shutdown,  or 
malfunction  is  not  consistent  with  the 
procedures  in  the  plan  as  described  in 
§  63.10(e)(3)(iv)  of  the  general 
provisions. 

(d)  Excess  emissions  report.  As 
required  by  §  63.10(e)(3)(v)  of  the 
general  provisions,  the  owner  or 
operator  shall  report  semiannually  if 
measured  emissions  are  in  excess  of  the 
applicable  standard  or  a  monitored 
parameter  is  exceeded.  The  report  shall 
contain  the  information  specified  in 

§  63.10(c)  of  the  general  provisions. 
When  no  exceedances  have  occurred, 
the  owner  or  operator  shall  submit  a 
report  stating  that  no  excess  emissions 
occurred  during  the  reporting  period. 

(e)  Recordkeeping.  (1)  As  required  by 
§  63.10(b)  of  the  general  provisions,  the 
owner  or  operator  shall  maintain  files  of 
all  information  (including  all  reports 
and  notifications)  required  by  the 
general  provisions  and  this  subpart: 

(i)  The  owner  or  operator  must  retain 
each  record  for  at  least  5  years  follo%ving 
the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record.  The  most 
recent  2  years  of  records  must  be 
retained  at  the  facility.  The  remaining  3 
)rear8  of  records  may  be  retained  off  site; 

(ii)  The  owner  or  operator  may  retain 
records  on  microfilm,  on  a  computer,  on 
computer  disks,  on  magnetic  tape,  or  on 
microfiche;  and 

(iii)  The  owner  or  operator  may  report 
required  information  on  paper  or  on  a 
labeled  computer  disk  using  commonly 
available  and  EPA-compatible  computer 
software. 

(2)  In  addition  to  the  general  records 
required  by  §  63.10(b)(2)  of  the  general 
provisions,  the  owner  or  operator  shall 
maintain  records  of  the  following 
information: 

(i)  Any  bag  leak  detection  system 
alarm,  including  the  date  and  time,  with 
a  brief  explanation  of  the  cause  of  the 
alarm  and  the  corrective  action  taken; 

(ii)  The  ESP  monitoring  parametere 
including  any  deviation  in  the  ESP 
monitoring  parameters  with  a  brief 
explanation  of  the  cause  of  the  deviation 
and  the  corrective  action  taken; 


(iii)  The  monitoring  parameter  for 
uncontrolled  glass-melting  furnaces 
including  any  exceedances  and  a  brief 
explanation  of  the  cause  of  the 
exceedance  and  the  corrective  action 
taken; 

(iv)  The  formulation  of  each  binder 
batch  on  a  rotary  spin  manufacturing 
line  or  flame  attenuation  manufacturing 
line  subject  to  the  provisions  of  this 
subpart  and  the  free  formaldehyde 
content  of  each  resin  lot; 

(v)  Forming  process  parameters  as 
identified  in  the  approved  operations, 
maintenance,  and  monitoring  plan 
where  process  modifications  are  used  to 
comply  with  the  applicable  emission 
limits,  including  any  period  when  the 
process  parameter  levels  were 
inconsistent  with  the  levels  established 
during  the  performance  test,  with  a  brief 
explanation  of  the  cause  of  the  deviation 
and  the  corrective  action  taken; 

(vi)  Scrubber  operating  parametera 
where  a  scrubber  is  used  to  comply  with 
the  applicable  formaldehyde  emission 
limits,  including  any  periods  of 
exceedances  with  a  brief  explanation  of 
the  cause  of  the  deviation  and  the 
corrective  action  taken; 

(vii)  Incinerator  operating 
temperature,  including  any  period  when 
the  temperature  &lls  below  the  average 
temperatiue  established  diuing  the 
performance  test,  with  a  brief 
explanation  of  the  cause  of  the  deviation 
and  the  corrective  action  taken;  and 

(viii)  The  LOT  for  each  product 
manufactured  on  a  rotary  spin 
manufacturing  line  or  flame  attenuation 
manufacturing  line  subject  to  the 
provisions  of  this  subpart. 

163.1390    Delegation  of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  imder 
section  112(d)  of  the  Act,  the  authorities 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  which  will  not  be 
delegated  to  States:  §63.138a(a)(ll). 

if  83.1391-63.1399 
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^Hrafeon  A  Iteinlenanca . 


Stani4),  Shuktown  IMaNunclion  Plan 

CompiiarKsa   with    Nonopacity    Caiiiaion 
Stwidarda. 

ANemalive  Nonopacity  Standard 

Opacily/VE  Standards 


Cxaimiiliofi  Iron  CompKanca 

Parformanca  Tatting  Raquvamanii . 


Quality  Aaauranca  Progran^ast  Ptw 

PartCMmanoa  Taating  Faoibas 

Conduct  of  r*aifuiiiniica  Teals  ...~ 

AftamMve  Tasi  Method 

Watvar  of  Parformaitca  Te 


CMS  OparatiorVMairaenanoa  ..._............... 

Quamy  Control  Program — 

Partormance  Evaiuabon  lor  CMS  ....._.. — 

ANamaliva  MonHonrtg  Method 

Reduction  of  Monitoring  Data 

Nutilkainn  RaquMeoieirts «..~..„ 

InHial  NuMtations  — 

Requeal  for  Comptianca  Extension 

New  Source  MotiicaBon  for  Special  Com- 
plMnca  Requremanls. 

fwMm  wmiin  01  renormance  lasi 

Noliflcalion  of  VE/Opadty  Test  „.. 

AddWonal  CMS  NoBficalions ~ 

ItotHKalion  of  Comptianca  StahA  — ....«.._ 


Applies  to 

subpart 

NNN 


Yes 

No„. 

Yes 

No... 

Yes 

Yes  . 

Yes 

Yes 

No... 

Yes 

Yaa 

Yes 

Yaa 

No.. 

Yes 

No.. 

Yes 

Yes 

Yes 

Yes 

Yes 

No.. 

Yes 

Yes 

Yes 

No_ 

Yes 

No.. 

Yaa 

Yes 

Yes 

Yes 

No.. 

Yes 

No.. 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yea 

Yes 

Yes 

No.. 

Yes 

Yaa 

Yes 

Yes 

Yes 

Yaa 

Yas 

Yaa 

Yes 

Yas 

Yes 

Yes 

No- 

Yas 

Yaa 

Nc 

Yaa 


Comment 


[Reserved]. 
[Reserved]. 
Additional  definitions  in  §63.1381. 

[Reserved). 

[Reserved], 
(fteservedl. 


[Reserved]. 

§63.1385  specifies  compliance  dates. 

(Reserved). 

[Reserved]. 

§63.1386(a)  specifies  operatiorts/  mainte- 
nance plan 


Subpart  NNN-no  COMS.  VE  or  opacity 
starxlards. 


[Reserved]. 


§63.1387  has  specific  requiremenls. 


[Reserve^- 


Opacity/VE  tests  not  required. 


[(^served]. 
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Table  1  to  Subpart  NNN— Applicability  of  General  Provisions— Continued 

[40  CFR  Part  63.  Subpart  A  to  Subpart  NNN) 


General  provisions  citation 


63.9(i) 

63.9® 

63.10(a)  

63.10(b)  

63.10(c)(1)  

63.10(c)(2Hc)(4) 
63.10(c)(5Hc)(8) 

63.10(c)(9)  

63.10(c)(10>-(15) 

63.10(d)(1)  

63.10(d)(2)  

63.10(d)(3)  

63.10(d)(4)  

63.10(d)(5)  

63.10(e)(1He)(3) 

63.10(e)(4)  

63.10(f)  

63.11(a)  

63.11(b)  

63.12 

63.13 

63.14 

63.15 '."'""Z 


Requirement 


Adjustment  of  Deadlines  

Change  in  Previous  Information 

Recordkeeping/Reporting 

General  Requirements  

Additional  CMS  Recordkeeping 


General  Reporting  Requirements 

Performance  Test  Results „ , 

Opacity  or  VE  Ot»ervations 

Progress  Reports  

Startup.  Shutdown.  Malfunction  Reports  . 

Additional  CMS  Reports 

Reportrng  COM  Data 

Waiver  of  Recordkeeping/Fteporting  

Control  Device  Requirements  

Flares 

State  Authority  and  Delegations  

State/Regional  Addresses 

Incorporation  by  Reference „. 

Availability  of  Informatkxi  „ 


Applies  to 

subpart 

NNN 


Yes 

Yes 

Yes 

Yes 

Yes 

No.. 

Yes 

No.. 

Yes 

Yes 

Yes 

No.. 

Yes 

Yes 

Yes 

No.. 

Yes 

Yes 

No... 

Yee 

Yes 

No. 

Yes 


Comment 


[Reserved]. 
[Reserved]. 

No  limits  for  VE/opadty. 

COM  not  required 
Flares  not  applicable. 


Appendix  A  to  Subpart  NNN— Method 
for  the  Determination  of  LOI 

1.  Purpose. 

The  purpose  of  this  test  is  to  determine  the 
LOI  of  cured  blanket  insulation.  The  method 
is  applicable  to  all  cured  board  and  blanket 
products. 

2.  Equipment. 

2.1  Scale  sensitive  to  0.1  gram. 

2.2  Furnace  designed  to  heat  to  at  least 
540  "C  (1.000  'F)  and  controllable  to  ±10  *€ 
(50  •F). 

2.3  Wire  tray  for  holding  specimen  while 
infiimace. 

3.  Procedure. 

3.1  Cut  a  strip  along  the  entire  tvidth  of 
the  product  that  will  weigh  at  least  10.0 
grams.  Sample  should  be  free  of  dirt  or 
fioraign  matter.  (Note:  Remove  all  facing  from 
sample.) 

3.2  Cut  the  sample  into  pieces 
approximately  12  inches  long,  weigh  to  the 
Deafest  0.1  gram  and  record.  Place  in  wire 
tray.  Sample  should  not  be  compressed  or 
overhang  on  tray  edges.  (Note:  On  air  d«ict 
products,  remove  shiplaps  and  overspray.) 

3.3  Place  specimen  in  fiimace  at  540  *C 
(1.000  *n.  ±10  "C  (50  'F)  for  15  to  20  minutes 
to  insure  complete  oxidation.  After  ignition, 
fibers  should  be  white  and  should  not  be 
fused  together. 

3.4  Remove  specimen  from  the  fiimace 
and  cool  to  room  temperature. 

3.5,  Weigh  cooled  specimen  to  the  nearest 
0.1  gram.  Deduct  the  weight  of  the  wire  tray 
and  then  caiculate  the  loss  in  weight  as  a 
percent  of  the  original  specimen  weight. 


Appendix  B  to  Subpart  NNN-^ree 
Formahlehyde  Analysis  of  Insolation 
Resins  by  Hydroxylamine 
Hydrochloride 


to  ensiire  complete  reaction  within  5 
minutes. 
3.  Apparatus. 

3.1  Balance,  readable  to  0.01  g  or  better. 

3.2  pH  meter,  standardized  to  pH  4.0 
I- Scope  ^th  pH  4.0  buffer  and  pH  7  with  pH  7.0 
This  method  was  specifically  developed  bu%r. 

for  water-soluble  phenoUc  resins  that  have  a  3.3    50-mL  burette  for  1.0  N  sodium 

relaUvely  high  free-formaldehyde  (FF)  hydroxide 

content  such  as  insulation  resins.  It  may  also  3.4    MagneUc  stirrer  and  stir  bars, 

be  suitable  for  other  phenolic  resins.  3.5    250-mL  beaker, 

especudly  those  with  a  high  FF  content  3.6    50-mL  graduated  cylinder. 

2.ninaple.                           ..    j  .     ^  3.7    100-mL  graduated  cylinder. 

2.1  a.  The  basis  for  this  method  is  the  33    jimer 
titration  of  the  hydrochloric  acid  that  is  ^  Reagents 

HSStSS^OH:HCl  -.  CH2:NOH  .  H20  .  ^^"h^SrS'r  b^S^^SS^ted  to 

'^^  4.00. 

b.  Free  formaldehyde  in  phenolic  resins  is  4.3    Hydrochloric  acid  solution,  1.0  N  and 

present  as  monomeric  formaldehyde,  0.1  N. 

hemifonnals.  polyoxymethylene  4.4    Sodium  hydroxide  solution,  0.1  N. 

hemiformals.  and  polyoxymethylene  glycols.  4.5    50/50  v/v  mixture  of  distilled  water 

Monomeric  formaldehyde  and  hemiformals  and  methyl  alcohol. 

react  rapidly  with  hydroxylamine  5.  Procedure. 

hydrochloride,  but  the  polymeric  forms  of  5.1    Determine  the  sample  size  as  follows: 

formaldehyde  must  hydrolyze  to  the  a.  If  the  expected  FF  is  greater  than  2 

monomeric  state  before  they  can  react  The  percent,  go  to  Part  A  to  determine  sample 

greater  the  concentration  of  free  size. 

formaldehyde  in  a  resin,  the  more  of  that  b.  If  the  expected  FF  is  less  than  2  percent, 

formaldehyde  will  be  in  the  polymeric  form.  go  to  Part  B  to  determine  sample  size. 

The  hydrolysis  of  these  polymers  is  catalyzed  c.  Part  A:  Expected  FF  2  2  percent  Grams 

by  hydrogen  ions.  resin  =  80/expected  percent  FF. 

2.2  The  ream  sample  being  analyzed  must  1.  The  following  table  shows  example 
contam  enough  free  formaldehyde  so  that  the  levels: 

initial  reaction  with  hydroxylamine 
hydrochloride  %iriU  ptroduce  sufficient 
hydrogen  ions  to  catalyze  the 
depolymerization  of  the  polymeric 
formaldehyde  within  the  time  limits  of  the 
test  method.  The  sample  should  contain 
approximately  0.3  grams  free  formaldehyde 


Expected  percent  free 
formaldehyde 

Sampte 

size. 

grams 

2 

300 

5 „ 

12.0 

Expected  percent  free  formakle- 
hyde 


Sample 

size, 

grams 


ii  It  is  very  important  to  the  acctiracy  of 
the  results  that  the  sample  size  be  chosen 
correctly.  If  the  milliliters  of  titrant  are  less 
than  15  mL  or  greater  than  30  mL.  reestimate 
the  needed  sample  size  and  repeat  the  tests. 

d.  Part  8:  Expected  FF  <  2  percent  Grams 
resin  =  30/expected  percent  FF. 

i.  The  following  t^le  shows  example 
levels: 


Expected  percent  free  tormakle- 
hyde 


Sample 

size, 

grams 


ii.  If  the  milliliters  of  titrant  are  less  than 
5  mL  or  greater  than  30  mL.  reestimate  the 
needed  sample  size  and  repeat  the  tests. 

5.2  Weigh  the  resin  sample  to  the  nearest 
0.01  grams  into  a  250-mL  beaker.  Record 
sample  weight 

5.3  Add  100  mL  of  the  methanoiywater 
mixture  and  stir  on  a  magnetic  stirrer. 
Confirm  that  the  resin  has  dissolved. 

5.4  Adjust  the  resin/solvent  solution  to 
pH  4.0,  using  the  prestandardized  pH  meter, 
1.0  N  hydrochloric  acid,  0.1  N  hydrochloric 
acid,  and  0.1  N  sodium  hydroxide. 

5.5  Add  50  mL  of  the  hydroxylamine 
hydrochloride  solution,  measured  with  a 
graduated  cylinder.  Start  the  timer. 

5.6  Stir  for  5  minutes.  Titrate  to  pH  4.0 
with  standardized  1.0  N  sodium  hydroxide. 
Record  the  milliliters  of  titrant  and  the 
normality. 

6.  Calculations. 


%FF  = 


mL  sodhim  hydroxide 
xnormality  x  3.003 


grams  of  sample 

7.  Method  precision  and  accuracy. 
Test  values  should  conform  to  the 
following  statistical  precision:  Variance  = 


0.005;  Standard  deviation  =  0.07;  95% 
Confidence  Interval,  for  a  single 
determination  =  0.2. 

8.  Author. 

This  method  was  prepared  by  K.  K.  Tutin 
and  M.  L  Foster,  Tacoma  R&D  Laboratory, 
Georgia-Pacific  Resins.  Inc.  (Principle  «vritten 
by  R.  R.  Conner.) 

9.  References. 

9.1  GPAM  2221.2. 

9.2  PRAC  TM  2.035. 

9.3  Project  Report,  Comparison  of  Free 
Formaldehyde  Procedures,  January  1990.  K. 
K.  Tutin. 

Appendix  C  to  Subpart  NNN— Method 
for  the  Determinaticm  of  Product 
Denaity 

1.  Purpose. 

The  purpose  of  this  test  is  to  determine  the 
product  density  of  cured  blanket  insulation. 
The  method  is  applicable  to  all  cured  board 
and  blanket  products. 

2.  Equipawnt. 

One  square  foot  (12  in.  by  12  in.)  template, 
or  templates  that  are  multiple  of  one  square 
foot  for  use  in  cutting  insulation  samples. 

5.  Procedure. 

3.1  Obtain  a  sample  at  least  30  in.  long 
across  the  mwhinw  width.  Sample  should  be 
free  of  dirt  or  foreign  matter. 

3.2  Lay  out  the  cutting  pattern  according 
to  the  plants  written  proosdtue  for  the 
designated  product 

3.2  Cut  samples  using  one  square  foot  (or 
multiples  of  one  square  foot]  template. 

3.3  Weigh  product  and  obtain  area  weight 
Ob/ft*). 

3.4  Measure  sample  thickness. 

3.5  Calculate  the  product  density: 
Density  (lb/ft  ')  =  area  weight  (Ib/fi  ^)/ 

thickness  (fl) 

3.  Appendix  A  to  part  63  is  amended  by 
adding  in  numerical  order  methods  316  and 
318  to  reed  as  follows: 

APPENDIX  A  TO  PART  63— TEST 
METHODS 


Method  316 — SampUng  and  Analysis  for 
Formaldehyde  Emissions  from  Stationary 
Sources  in  the  Mineral  Wool  and  Wool 
Fiberglass  Industries 

1.0    Introduction. 


This  method  is  applicable  to  the 
determination  of  formaldehyde,  CAS  Registry 
number  50-00-0,  from  stationary  sources  in 
the  mineral  wool  and  %vool  fiber  glass 
industries.  High  purity  water  is  used  to 
collect  the  formaldehyde.  The  formaldehyde 
concentrations  in  the  stack  samples  are 
determined  using  the  modified 
Porarosaniline  Method.  Formaldehyde  can  be . 
detected  as  low  as  8.8  x  10  -  ><>  Ibs/cu  ft  (11.3 
ppbv)  or  as  high  as  1.8  x  10^  Ibo/cu  ti 
(23,000,000  ppbv),  at  standard  conditions  . 
over  a  1  hour  sampling  period,  sampling 
approximately  30  cu  ft. 

2.0    Summary  of  Method. 

Gaseous  and  particulate  pollutants  are 
withdrawn  isokinetically  from  an  emission 
source  and  are  collected  in  high  purity  water. 
Formaldehyde  present  in  the  emissions  is 
highly  solui>le  in  high  purity  water.  The  high 
purity  water  containing  fonnaldehyde  is  then 
analyzed  using  the  modified  pararosaniline 
method.  Formaldehyde  in  the  sample  reacts 
with  acidic  pararosaniline.  and  the  sodium 
stilfite,  forming  a  purple  chromo{>hore.  The 
intensity  of  the  purple  color,  measured 
spectrophotometrically,  provides  an  accurate 
and  precise  measure  of  the  formaldehyde 
concentration  in  the  sample. 

3.0    Definitions. 

See  the  definitions  in  the  General 
Provisions  in  subpart  A  of  this  part 

4.0    Interferences. 

Sulfite  and  cyanide  in  solution  interfere 
with  the  pararosaniline  method.  A  procedure 
to  overcome  the  interference  by  each 
compound  has  been  described  by  Miksch.  et 
al. 

5.0    Safety.  [Reserved) 

6.0  Apparatus  and  Materials. 

6.1  A  schematic  of  the  sampling  train  is 
shown  in  Figure  1.  This  sampling  train 
configuration  is  adapted  fiom<EPA  Method  5. 
40  CFR  part  60,  appendix  A.  procedures.  The 
sampling  train  consists  of  the  following 
components:  probe  nozzle,  probe  liner,  pitot 
tube,  differential  pressure  gauge,  impingers, 
metering  system,  barometer,  and  gas  density 
determination  equipment  Figure  1  is  as 
follows: 

■LUNQCOOC 


IMI 
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6.1.1  Probe  Nozzle:  Quartz,  glass,  or 
stainless  steel  with  sharp,  tapered  (30*  angle) 
leading  edge.  The  tapter  shall  be  on  the 
outside  to  preserve  a  constant  inner  diameter. 
The  nozzle  shall  be  buttonhook  or  elbow 
design.  A  range  of  nozzle  sizes  suitable  for 
isokinetic  sampling  should  be  available  in 
increments  of  0.15  cm  (Vie  in),  e.g.,  0.32  to 
1.27  cm  (Vb  to  */^  in),  or  larger  if  higher 
volume  sampling  trains  are  used.  Each  nozzle 
shall  be  calibrated  according  to  the  procedure 
outlined  in  Section  10.1. 

6.1.2  Probe  Liner  Borosilicate  glass  or 
quartz  shall  be  used  for  the  probe  liner.  The 
probe  shall  be  maintained  at  a  temperature  of 
120»C  ±  14'C  (248"F  ±  aS'F). 

6.1.3  Pitot  Tube:  The  Pitot  tube  shall  be 
Type  S,  as  described  in  Section  2.1  of  EPA 
Method  2, 40  CFR  part  60,  appendix  A,  or 
any  other  appropriate  device.  The  pitot  tube 
shall  be  attached  to  the  probe  to  allow 
constant  monitoring  of  the  stack  gas  velocity. 
The  impact  (high  pressure)  opening  plane  of 
the  pitot  tube  shall  be  even  with  or  above  the 
nozzle  entry  plane  (see  Figure  2-6b,  EPA 
Method  2,  40  CFR  part  60,  appendix  A) 
during  sampling.  The  Type  S  pitot  tube 
assembly  shall  have  a  known  coefficient, 
determined  as  outlined  in  Section  4  of  EPA 
Method  2. 40  CFR  part  60.  appendix  A. 

6.1.4  Difierential  Pressure  Gauge:  The 
differential  pressure  gauge  shall  be  an 
inclined  manometer  or  equivalent  device  as 
described  in  Section  2.2  of  EPA  Method  2,  40 
CFR  part  60,  appendix  A.  One  manometer 
shall  be  used  for  velocity-head  reading  and 
the  other  for  orifice  differential  pressure 
readings. 

6.1.5  Impingers:  The  sampling  train 
requires  a  minimum  of  four  impingers, 
connected  as  shown  in  Figure  1,  with  grotmd 
glass  (or  equivalent)  vacuum-tight  fittings. 
For  the  first,  third,  and  fourth  impingers,  use 
the  Greenburg-Smith  design,  modified  by 
replacing  the  tip  with  a  1.3  cm  inside 
diameter  (V2  in)  glass  tube  extending  to  1.3 
cm  ('/^  in)  from  the  bottom  of  the  flask  For 
the  second  impinger,  use  a  Greenburg-Smith 
impinger  with  the  standard  tip.  Place  a 
thermometer  capable  of  measuring 
temperature  to  writhin  1°C  (2*F)  at  the  outlet 
of  the  fourth  impinger  for  monitoring 
purposes. 

6.1.6  Metering  System:  The  necessary 
components  are  a  vacuum  gauge,  leak-free 
pump,  thermometers  capable  of  measuring 
temperatures  within  3°C  (5.4°F),  dry-gas 
meter  capable  of  measuring  volimie  to  within 
1  percent,  and  related  equipment  as  shown 
in  Figure  1.  At  a  minimum,  the  pump  should 
be  capable  of  4  c&n  free  flow,  and  the  dry  gas 
meter  should  have  a  recording  capacity  of 
0-999.9  cu  ft  with  a  resolution  of  0.005  cu 

it.  Other  metering  systems  may  be  used 
which  are  capable  of  maintaining  sample 
volumes  to  within  2  percent.  The  metering 
system  may  be  used  in  conjunction  with  a 
pitot  tube  to  enable  checks  of  isokinetic 
sampling  rates. 

6.1.7  Barometer  The  barometer  may  be 
mefcury.  aneroid,  or  other  barometer  capable 
of  measuring  atmospheric  pressure  to  within 
2.5  mm  Hg  (0.1  in  Hg).  In  many  cases,  the 
barometric  reading  may  be  obtained  from  a 
neartiy  National  Weather  Service  Station,  in 
which  case  the  station  value  (which  is  the 


absolute  barometric  pressure)  is  requested 
and  an  adjustment  for  elevation  differences 
between  the  weather  station  and  sampling 
point  is  applied  at  a  rate  of  minus  2.5  mm 
Hg  (0.1  in  Hg)  per  30  m  (100  ft)  elevation 
increases  (vice  versa  for  elevation  decrease). 

6.1.8    Gas  Density  Determination 
Equipment:  Temperature  sensor  and  pressure 
gauge  (as  described  in  Sections  2.3  and  2.3 
of  EPA  Method  2,  40  CFR  part  60.  appendbc 
A),  and  gas  analyzer,  if  necessary  (as 
described  in  EPA  Method  3,  40  CFR  part  60, 
api>endix  A).  The  temf>erature  sensor  ideally 
should  be  p>ermanently  attached  to  the  pitot 
tube  or  sampling  probe  in  a  fixed 
configuration  such  that  the  top  of  the  sensor 
extends  beyond  the  leading  edge  of  the  probe 
sheath  and  does  not  touch  any  metal. 
Alternatively,  the  sensor  may  be  attached  just 
prior  to  use  in  the  field.  Note,  however,  that 
if  the  temperature  sensor  is  attached  in  the 
field,  the  sensor  must  be  placed  in  an 
interference- free  arrangement  with  respect  to 
the  Type  S  pitot  openings  (see  Figure  2-7. 
EPA  Method  2,  40  CFR  part  60,  appendix  A). 
As  a  second  alternative,  if  a  difference  of  no 
more  than  1  percent  in  the  average  velocity 
measurement  is  to  be  introduced,  the 
temperature  gauge  need  not  be  attached  to 
the  probe  or  pitot  tube. 

6.2  Sample  Recovery. 

6.2.1    I^be  Liner  Probe  nozzle  and 
brushes;  bristle  brushes  with  stainless  steel 
wire  handles  are  required.  The  probe  brush 
shall  have  extensions  of  stainless  steel. 
Teflon,  or  inert  material  at  least  as  long  as  the 
probe.  The  brushes  shall  be  properly  sized 
and  shaped  to  brush  out  the  probe  liner,  the 
probe  nozzle,  and  the  impingers. 

€.2.2    Wash  Bottles:  One  wash  bottle  is 
required.  Polyethylene,  teflon,  or  glass  wash 
bottles  may  be  used  for  sample  recovery. 

6.2.3  Graduate  Cylinder  and/or  Balance: 
A  graduated  cylinder  or  balance  is  required 
to  measure  condensed  water  to  the  nearest  1 
ml  or  1  g.  Graduated  cylinders  shall  have 
division  not  >2  ml.  Laboratory  balances 
capable  of  weighing  to  ±  0.5  g  are  required. 

6.2.4  Polyethylene  Storage  Containers: 
500  ml  wide-mouth  polyethylene  bottles  are 
required  to  store  impinger  water  samples. 

6.2.5  Rubber  Policeman  and  Funnel:  A 
rubber  policeman  and  funnel  are  required  to 
aid  the  transfer  of  material  into  and  out  of 
containers  in  the  field. 

6.3  Sample  Analysis. 

6.3.1  Spectrophotometer— B&L  70.  710. 
2000.  etc..  or  equivalent;  1  cm  pathlength 
cuvette  holder. 

6.3.2  Disposable  polystyrene  cuvettes, 
pathlengh  1  cm.  volimie  of  about  4.5  ml. 

6.3.3  Pipettors — Fixed-volume  Oxford 
pipet  (250  ill;  500  ^l;  1000  \il);  adjustable 
volume  Oxford  or  equivalent  pipettor  1-5  m" 
model,  set  to  2.50  ml. 

6.3.4  Pipet  tips  for  pipettors  above. 

6.3.5  Parafilm,  2*  wide;  cut  into  about  1" 
squares. 

7.0  Reagents. 

7.1  High  purity  water  All  references  to 
water  in  this  method  refer  to  high  purity 
water  (ASTM  Type  I  water  or  equivalent). 
The  water  purity  %vill  dictate  the  lower  limits 
of  formaldehyde  quantification. 

7.2  Silica  Gel:  Silica  gel  tfaali  be  indicting 
type.  6-16  mesh.  If  the  silica  gel  has  been 


used  previously,  dry  at  175°C  (350*F)  for  2 
hours  before  using.  New  silica  gel  may  be 
used  as  received.  Alternatively,  other  types  of 
desiccants  (equivalent  or  better)  may  be  used. 

7.3  Crushed  Ice:  Quantities  ranging  from 
10-50  lbs  may  be  necessary  during  a 
sampling  run,  depending  upon  ambient 
temperature.  Samples  which  have  been  taken 
must  be  stored  and  shipped  cold;  sufficient 
ice  for  this  purpose  must  be  allowed. 

7.4  Quaternary  ammonium  compound 
stock  solution:  Prepare  a  stock  solution  of 
dodecyltrimethylammonium  chloride  (98 
percent  minimum  assay,  reagent  grade)  by 
dissolving  1.0  gram  in  1000  ml  water.  This 
solution  contains  nominally  1000  Mg/ml 
quaternary  ammonium  compound,  and  is 
used  as  a  biocide  for  some  sources  which  are 
prone  to  microbial  contamination. 

7.5  Pararosaniline:  Weigh  0.16  grams 
pararosaniline  (free  base;  assay  of  95  percent 
or  greater.  CI.  42500;  Sigma  P7632  has  been 
found  to  be  acceptable)  into  a  100  ml  flask. 
Exercise  care,  since  pararosaniline  is  a  dye 
and  will  stain.  Using  a  wash  bottle  with  high- 
purity  water,  rinse  the  walls  of  the  flask.  Add 
no  more  than  25  ml  water.  Then,  carefully 
add  20  ml  of  concentrated  hydrochloric  acid 
to  the  flask.  The  flask  will  become  warm  after 
the  addition  of  acid.  Add  a  magnetic  stir  bar 
to  the  flask,  cap,  and  place  on  a  magnetic 
stirrer  for  approximately  4  hours.  Then,  add 
additional  water  so  the  total  volume  is  100 
ml.  This  solution  is  stable  for  several  months 
when  stored  tightly  capped  at  room 
temperature. 

7.6  Sodiimi  sulfite:  Weigh  0.10  grams 
anhydrous  sodium  sulfite  into  a  100  ml  flask. 
Dilute  to  the  mark  with  high  purity  water. 
Invert  15-20  times  to  mix  and  dissolve  the 
sodium  sulfite.  This  solution  MUST  BE 
PREPARED  FRESH  EVERY  DAY. 

7.7  Formaldehyde  standard  solution: 
Pipet  exactly  2.70  ml  of  37  percent 
formaldehyde  solution  into  a  1000  ml 
volumetric  flask  which  contains  about  500 
ml  of  high-purity  water.  Dilute  to  the  mark 
with  high-purity  water.  This  solution 
contains  nominally  1000  (ig/ml  of 
formaldehyde,  and  is  used  to  prepare  the 
working  formaldehyde  standards.  The  exact 
formaldehyde  concentration  may  be 
determined  if  needed  by  suitable 
modification  of  the  sodiimi  sulfite  method 
(Reference:  ).F.  Walker,  FORMALDEHYDE 
(Third  Edition),  1964.).  The  1000  i^ml 
formaldehyde  stock  solution  is  stable  for  at 
least  a  year  if  kept  tightly  closed,  with  the 
neck  of  the  flask  sealed  with  Parafilm.  Store 
at  room  temperature. 

7.8  a.  Working  formaldehyde  standards: 
Pipet  exactly  10.0  ml  of  the  1000  ug/ml 
formaldehyde  stock  solution  into  a  100  ml 
volumetric  flask  which  is  about  half  full  of 
high-purity  water.  Dilute  to  the  mark  with 
high-purity  wrater.  and  invert  15-20  times  to 
mix  thoroughly. 

This  solution  contains  nominally  100  ^lg/ 
ml  formaldehyde.  Prepare  the  working 
standards  from  this  100  ti%/tDl  standard 
solution  and  using  the  Ohdbrd  pipats: 
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Working  stand- 
ard. )i/mL 

liLorlOO 

M/mL 

solution 

Vohimetrfc 

flask  vot- 

unie  (dikjie 

to  mark  with 

vvaler) 

0.250  ._ 

0.500  

1.00  ..J 

2.00 

3.00 

250 
500 

1000 
2000 
1500 

100 
100 
100 
100 
SO 

b.  The  100  |ig/ml  stock  solution  is  stable 
for  4  weeks  if  kept  refrigerated  between 
analyses.  The  working  standards  (0.25 — 3.00 
(ig/ml)  should  be  prepared  fresh  every  day, 
consistent  with  good  laboratory  practice  for 
trace  analysis.  If  the  laboratory  water  is  not 
of  sufficient  purity,  it  may  be  necessary  to 
prepare  the  working  standards  EVERY  DAY. 
The  laboratory  MUST  ESTABLISH  that  the 
working  standards  are  stable — DO  NOT 
assume  that  your  working  standards  are 
stable  for  more  than  a  day  unless  you  have 
verified  this  by  actual  testing  for  several 
series  of  working  standards. 

8.0  Sample  Collection. 

8. 1  Because  of  the  complexity  of  this 
method,  field  personnel  should  be  trained  in 
and  experienced  with  the  test  procedures  in 
order  to  obtain  reliable  results. 

8.2  Laboratory  Preparation: 

8.2.1  All  the  components  shall  be 
maintained  and  calibrated  according  to  the 
procedure  described  in  APTD-0576,  unless 
otherwise  specified. 

8.2.2  Weigh  several  200  to  300  g  portions 
of  silica  gel  in  airtight  containers  to  the 
nearest  0.5  g.  Record  on  each  container  the 
total  weight  of  the  silica  gel  plus  containers. 
As  an  alternative  to  preweighing  the  silica 
gel,  it  may  instead  be  weighed  directly  in  the 
impinger  or  sampling  holder  just  prior  to 
train  assembly. 

8.3  Preliminary  Field  Determinations. 

8.3.1  Select  the  sampling  site  and  the 
minimum  number  of  sampling  points 
according  to  EPA  Method  1.  40  CFR  part  60, 
appendix  A.  or  other  relevant  criteria. 
OetBrmine  the  stack  pressure,  temperature, 
and  range  of  velocity  heads  using  EPA 
Method  2,  40  CFR  part  60,  appendix  A.  A 
leak-check  of  the  pitot  lines  according  to 
Section  3.1  of  EPA  Method  2,  40  CFR  part  60, 
appendix  A.  must  be  performed.  Determine 
the  stack  gas  moisture  content  using  EPA 
Approximation  Method  4,  40  CFR  part  60, 
appendix  A,  or  its  alternatives  to  establish 
estimates  of  isokinetic  sampling  rate  settings. 
Determine  the  stack  gas  dry  molecular 
weight,  as  described  in  EPA  Method  2, 40 
CFR  part  60.  appendix  A,  Section  3.6.  If 
integrated  EPA  Method  3.  40  CFR  part  60. 
appendix  A,  sampling  is  used  for  molecular 
weight  determination,  the  integrated  bag 
•ample  shall  be  taken  simultaneously  with, 
and  for  the  same  total  length  of  time  as,  the 
sample  run. 

8.3.2  Select  a  nozzle  size  based  on  the 
range  of  velocity  heads  so  that  it  is  not 
necessary  to  change  the  nozzle  size  in  order 
to  maintain  isokinetic  sampling  rates  below 
28  1/min  (1.0  cfrn).  During  the  run  do  not 
change  the  nozzle.  Ensure  that  the  proper 
difiCerential  pressure  gauge  is  chosen  for  the 
range  of  velocity  heads  encountered  (see 


Section  2.2  of  EPA  Method  2, 40  CFR  part  60, 
appendix  A). 

8.3.3  Select  a  suitable  probe  liner  and 
probe  length  so  that  all  traverse  points  can 
be  sampled.  For  large  stacks,  to  reduce  the 
length  of  the  probe,  consider  sampling  from 
opposite  sides  of  the  stack. 

8.3.4  A  minimum  of  30  cu  ft  of  sample 
volume  is  suggested  for  emission  sources 
with  stack  concentrations  not  greater  than 
23,000,000  ppbv.  Additional  sample  volume 
shall  be  collected  as  necessitated  by  the 
capacity  of  the  water  reagent  and  aioalytical 
detection  limit  constraint.  Reduced  sample 
volume  may  be  collected  as  long  as  the  final 
concentration  of  formaldehyde  in  the  stack 
sample  is  10  (ten)  times  the  detection  limit. 

8.3.5  Determine  the  total  length  of 
sampling  time  needed  to  obtain  the  identified 
minimum  volume  by  comparing  the 
anticipated  average  sampling  rate  with  the 
volume  requirement  Allocate  the  same  time 
to  all  traverse  points  defined  by  EPA  Method 
1,  40  CFR  part  60.  appendix  A.  To  avoid 
timekeeping  errors,  the  length  of  time 
sampled  at  each  traverse  point  should  be  an 
integer  or  an  integer  plus  0.5  min. 

8.3.6  In  some  circumstances  (e.g.,  batch 
cycles)  it  may  be  necessary  to  sample  for 
shorter  times  at  the  traverse  points  and  to 
obtain  smaller  gas-voltime  samples.  In  these 
cases,  careful  documentation  must  be 
maintained  in  order  to  allow  accurate 
calculations  of  concentrations. 

8.4    Preparation  of  Collection  Train. 

8.4.1  During  preparation  and  assembly  of 
the  sampling  train,  keep  all  openings  where 
contamination  can  occur  covered  with  Teflon 
film  or  aluminum  foil  until  just  prior  to 
assembly  or  until  sampling  is  about  to  begin. 

8.4.2  Place  100  ml  of  water  in  each  of  the 
fint  two  impingen,  and  leave  the  third 
impinger  empty.  If  additional  capacity  is 
required  for  high  expected  concentrations  of 
formaldehyde  in  the  stack  gas,  200  ml  of 
water  per  impinger  may  be  used  or  additional 
impingers  may  be  used  for  sampling. 
Transfer  approximately  200  to  300  g  of  pre- 
weighed  silica  gel  from  its  container  to  the 
fourth  impinger.  Care  should  be  taken  to 
ensure  that  the  silica  gel  is  not  entrained  and 
carried  out  from  the  impinger  during 
sampling.  Place  the  silica  gel  container  in  a 
clean  place  for  later  use  in  the  sample 
recovery.  Alternatively,  the  weight  of  the 
silica  gel  plus  impinger  may  be  determined 
to  the  naarest  0.5  g  and  recorded. 

8.4.3  With  a  glass  or  quartz  liner,  install 
the  selected  nozzle  using  a  Viton-A  O-ring 
when  stack  temperatures  are  <  260*C  (500*F) 
and  a  woven  glass-fiber  gasket  when 
temperatures  are  higher.  See  APTD-0S76  for 
details.  Other  connection  systems  utilizing 
either  316  stainless  steel  or  Teflon  ferrules 
may  be  used.  Mark  the  probe  with  heat- 
resistant  tape  or  by  some  other  method  to 
denote  the  proper  distance  into  the  stack  or 
duct  for  each  sampling  point. 

8.4.4  Assemble  the  train  as  shown  in 
Figure  1.  During  assembly,  a  very  light 
coating  of  silicone  grease  may  be  used  on 
ground-glass  joints  of  the  impingen,  but  the 
silicone  grease  should  be  limited  to  the  outer 
portion  (see  APTD-0576)  of  the  ground-glass 
joints  to  minimize  silicone  grease 
contamination.  If  necessary.  Teflon  tape  may 


be  used  to  seal  leaks.  Connect  all  temperature 
sensora  to  an  appropriate  potentiometer/ 
display  unit  Check  all  temperature  sensors  at 
ambient  temperatures. 

8.4.5  Place  crushed  ice  all  around  the 
impingen. 

8.4.6  Turn  on  and  set  the  probe  heating 
system  at  the  desired  operating  tem[>eratura. 
Allow  time  for  the  temperature  to  stabilize. 

8.5    Leak-Check  Procedures. 

8.5.1  Pre-test  Leak<heck:  Recommended, 
but  not  required.  If  the  tester  elects  to 
conduct  the  pre-test  leak-check,  the  following 
procedure  shall  be  used. 

8.5.1.1  a.  After  the  sampling  train  has 
been  assembled,  turn  on  and  set  probe 
heating  system  at  the  desired  operating 
temperature.  Allow  time  for  the  temperature 
to  stabilize.  If  a  Viton-a  O-ring  or  other  leak- 
free  connection  is  used  in  assembling  the 
probe  nozzle  to  the  probe  liner,  leak -check 
the  train  at  the  sampling  site  by  plugging  the 
nozzle  and  pulling  a  381  mm  Hg  (15  in  Hg) 
vacuum.  (Note:  A  lower  vacuum  may  be 
used,  provided  that  the  lower  vacuum  is  not 
exceeded  during  the  test) 

b.  If  a  woven  glass  fiber  gasket  is  used,  do 
not  connect  the  probe  to  the  train  during  the 
leak -check.  Instead,  leak -check  the  train  by 
first  attaching  a  carbon-filled  leak -check 
impinger  to  the  inlet  and  then  plugging  the 
inlet  and  pulling  a  381  mm  Hg  (15  in  Hg) 
vacuum.  (A  lower  vacuum  may  be  used  if 
this  lower  vacuum  is  not  exceeded  during  the 
test)  Next  connect  the  probe  to  the  train  and 
leak-check  at  about  25  mm  Hg  (1  in  Hg) 
vacuum.  Alternatively,  leak-check  the  probe 
with  the  rest  of  the  sampling  train  in  one  step 
at  381  mm  Hg  (15  in  Hg)  vacuum.  Leakage 
rates  in  excess  of  (a)  4  percent  of  the  average 
sampling  rate  or  (b)  0.(MX)57  m^/min  (0.02 
c&n),  whichever  is  less,  are  unacceptable. 

8.5.1.2  The  following  leak-check 
instructions  for  the  sampling  train  described 
in  APTD-0576  and  APTD-0581  may  be 
helpful.  Start  the  pump  with  the  fine-adjust 
valve  fully  open  and  coarae-valve  completely 
closed.  Partially  open  the  coarse-adjust  valve 
and  slowly  close  the  fine-adjust  valve  until 
the  desired  vacuum  is  reached.  Do  not 
reverse  direction  of  the  fine-adjust  valve,  as 
liquid  will  back  up  into  the  train.  If  the 
desired  vacuum  is  exceeded,  either  perform 
the  leak-check  at  this  higher  vacuum  or  end 
the  leak-check,  as  described  below,  and  start 
over. 

8.5.1.3  When  the  leak-check  is 
completed,  fint  slowly  remove  the  plug  from 
the  inlet  to  the  probe.  When  the  vacuum 
drops  to  127  mm  (5  in)  Hg  or  less, 
immediately  close  the  coarse-adjust  valve. 
Switch  off  the  pumping  system  and  reopen 
the  fine-adjust  valve.  Do  not  reopen  the  fine- 
adjust  valve  until  the  coarse-adjust  valve  has 
been  closed  to  prevent  the  liquid  in  the 
impingen  from  being  forced  backward  in  the 
sampling  line  and  silica  gel  from  being 
entrained  backward  into  the  third  impinger. 

8.5.2  Leak-checks  During  Sampling  Run: 
8.5.2.1     If,  during  the  sampling  run,  a 

component  change  (e.g.,  impinger)  becomes 
necessary,  a  leak-check  shall  be  conducted 
immediately  after  the  interruption  of 
sampling  and  before  the  change  is  made.  The 
leak-check  shall  be  done  according  to  the 
procedure  described  in  Section  10.3.3,  except 


that  it  shall  be  done  at  a  vacuum  greater  than 
or  equal  to  the  maximum  value  recorded  up 
to  that  point  in  the  test  If  the  leakage  rate 
is  foimd  to  be  no  greater  than  0.(X)57  m^/min 
(0.02  cfin)  or  4  percent  of  the  average 
sampling  rate  (whichever  is  less),  the  results 
are  acceptable.  If  a  higher  leakage  rate  is 
obtained,  the  tester  must  void  the  sampling 
run.  (Note:  Any  correction  of  the  sample 
volume  by  calculation  reduces  the  integrity 
of  the  pollutant  concentration  data  generated 
and  must  be  avoided.) 

8.5.2.2    Immediately  after  component 
changes,  leak-checks  are  optional.  If 
performed,  the  procedure  described  in 
section  6.5.1.1  shall  be  used. 

8.5.3     Post-test  Leak-check: 

8.5.3.1    A  leak-check  is  mandatory  at  the 
conclusion  of  each  sampling  run.  The  leak- 


check  shall  be  done  with  the  same 
procedures  as  the  pre-test  leak -check,  except 
that  the  post-test  leak-check  shall  be 
conducted  at  a  vacuum  greater  than  or  equal 
to  the  maximtim  value  reached  during  the 
sampling  run.  If  the  leakage  rate  is  found  to 
be  no  greater  than  0.00057  m^/min  (0.02  c&n) 
or  4  percent  of  the  average  sampling  rate 
(whichever  is  less),  the  results  are  acceptable. 
If,  however,  a  higher  leakage  rate  is  obtained, 
the  tester  shall  record  the  leakage  rate  and 
void  the  sampling  run. 

8.6    Sampling  Train  Operation. 

8.6.1    Daring  the  sampling  run,  maintain 
an  isokinetic  sampling  rate  to  within  10 
percent  of  true  isokinetic,  below  28 1/min 
(1.0  cfrn).  Maintain  a  temperature  around  the 
probe  of  120^  ±  14"C  (248*  ±  25*F). 


8.6.2    For  each  run,  record  the  data  on  a 
data  sheet  such  at  the  one  shown  in  Figure 
2.  Be  sure  to  record  the  initial  dry-gas  meter 
reading.  Record  the  dry-gas  meter  readings  at 
the  beginning  and  end  of  each  sampling  time 
increment,  when  changes  in  flow  rates  are 
made,  before  and  after  each  leak-check,  and 
when  sampling  is  halted.  Take  other  readings 
required  by  Figure  2  at  least  once  at  each 
sample  point  during  each  time  increment  and 
additional  readings  when  significant 
adjustments  (20  percent  variation  in  velocity 
head  readings)  necessitate  additional 
adjustments  in  flow  rate.  Level  and  zero  the 
manometer.  Because  the  manometer  level 
and  zero  may  drift  due  to  vibrations  and 
temperature  changes,  make  periodic  checks 
during  the  traverse. 
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8.6.3  Clean  the  stack  access  ports  prior  to 
the  test  run  to  eliminate  the  chance  of 
sampling  deposited  material.  To  begin 
sampling,  remove  the  nozzle  cap.  verify  that 
the  probe  heating  system  are  at  the  specified 
temperature,  and  verify  that  the  pitot  tube 
and  probe  are  properly  positioned.  Position 
the  nozzle  at  the  first  traverse  point,  with  the 
tip  pointing  directly  into  the  gas  stream, 
hnmediately  start  the  pump  and  adjust  the 
flow  to  isokinetic  conditions.  Nomographs, 
which  aid  in  the  rapid  adjustment  of  the 
isokinetic  sampling  rate  without  excessive 
computations,  are  available.  These 
nomographs  are  designed  for  use  when  the 
Type  S  pitot  tube  coefficient  is  0.84±0.02  and 
the  stack  gas  equivalent  density  (dry 
molecular  weight)  is  equal  to  2914.  APTD- 
0576  details  the  procedure  for  using  the 
nomographs.  If  the  stack  gas  molecular 
weight  and  the  pitot  tube  coefficient  are 
outside  the  above  ranges,  do  not  use  the 
nomographs  unless  appropriate  steps  are 
taken  to  compensate  for  the  deviations. 

8.6.4  When  the  stack  is  under  significant 
negative  preuura  (equivalent  to  the  height  of 
the  impinger  stem),  take  care  to  close  the 
coarse-adjust  valve  before  inserting  the  probe 
into  the  stack  In  order  to  prevent  liquid  from 
backing  up  through  the  train.  If  necessary,  a 
low  vacuum  on  the  train  may  have  to  be 
started  prior  to  entering  the  stack. 

8.6.5  When  the  probe  is  in  position,  block 
off  the  openings  around  the  probe  and  stack 
access  port  to  prevent  unrepiesentative 
dilution  of  the  gas  stream. 

8.6.6  Traverse  the  stack  cross  section,  as 
required  by  EPA  Method  1.  40  CFR  part  60, 
appendix  A.  being  careful  not  to  bump  the 
probe  nozzle  into  the  stack  walls  when 
sampling  near  the  walls  or  when  removing  or 
inserting  the  probe  through  the  access  port, 
in  order  to  minimize  the  chance  of  extracting 
deposited  material. 

8.6.7  During  the  test  run,  make  periodic 
adjustments  to  keep  the  temperature  around 
the  probe  at  the  proper  levels.  Add  more  ice 
and,  if  necessary,  salt,  to  maintain  a 
temperature  of  <  20^  (68'F)  at  the  silica  gel 
outlet. 

8.6.8  A  single  train  shall  be  used  for  the 
entire  sampling  run.  except  in  cases  where 
simultaneous  sampling  is  required  in  two  or 
more  sepwrate  ducts  or  at  two  or  more 
diffiarent  locations  within  the  same  duct,  or 
in  cases  where  equipment  {ailure  necessitates 
a  change  of  trains.  An  additional  train  or 
trains  may  also  be  used  for  sampling  when 
(he  capacity  of  a  single  train  is  exceeded. 

8.6.9  When  two  or  more  trains  are  used, 
separate  analyses  of  components  from  each 
train  shall  be  performed.  If  multiple  trains 
have  been  used  because  the  capacity  of  a 
single  train  would  be  exceeded,  first 
impingers  from  each  train  may  be  combined, 
and  second  impingers  from  each  train  may  be 
combined. 

8.6. 10  At  the  end  of  the  sampling  run, 
ttim  off  the  coarse-adjust  valve,  remove  the 
probe  and  aozzie  from  the  stack,  turn  off  the 
pump,  record  the  final  dry  gas  meter  reading, 
and  conduct  a  post-test  le«k -check.  Also, 
check  the  pitot  lines  as  described  in  EPA 
Method  2,  40  CFR  part  80.  appendix  A.  The 
lines  must  paas  this  leak -check  in  order  to 
validate  the  velocity-head  data. 


8.6.11  Calculate  percent  isokioeticity  (see 
Method  2)  to  determine  whether  the  run  was 
valid  or  another  test  should  be  made. 

8.7  Sample  Preservation  and  Handling. 

8.7.1  Samp'es  from  most  sources 
applicable  to  this  method  have  acceptable 
holding  times  using  normal  handling 
practices  (shipping  samples  iced,  storing  in 
refrigerator  at  2°C  until  analysis).  However, 
forming  section  stacks  and  other  sources 
using  waste  water  sprays  may  be  subject  to 
microbial  contamination.  For  these  sources,  a 
biocide  (quaternary  ammonium  compound 
solution)  may  be  added  to  collected  samples 
to  improve  sample  stability  and  method 
ruggedness. 

8.7.2  Sample  holding  time:  Samples 
should  be  analyzed  within  14  days  of 
collection.  Samples  must  be  refrigerated/kept 
cold  for  the  entire  period  preceding  analysis. 
After  the  samples  have  been  brought  to  room 
temperature  for  analysis,  any  analyses 
needed  should  be  performed  on  the  same 
day.  Repeated  cycles  of  wanning  the  samples 
to  room  temperature/refrigerating/rewarming, 
then  analyzing  again,  etc.,  have  not  been 
investigated  in  depth  to  evaluate  if  analyte 
levels  remain  stable  for  all  sources. 

8.7.3  Additional  studies  will  be 
performed  to  evaluate  whether  longer  sample 
holding  times  are  feasible  for  this  method. 

8.8  Sample  Recovery. 

8.8.1  Preparation: 

8.8.1.1  Proper  cleanup  procedure  begins 
as  soon  as  the  probe  is  removed  from  the 
stack  at  the  end  of  the  sampling  period. 
Allow  the  probe  to  cool.  When  the  probe  can 
be  handled  safely,  wipe  off  all  external 
particulate  matter  near  the  tip  of  the  probe 
nozzle  and  place  a  cap  over  the  tip  to  prevent 
losing  or  gaining  particulate  matter.  Do  not 
cap  the  probe  tightly  while  the  sampling 
train  is  cooling  because  a  vacuum  will  be 
created,  drawing  liquid  from  the  impingers 
back  through  the  sampling  train. 

8.8.1.2  Before  moving  the  sampling  train 
to  the  cleanup  site,  remove  the  probe  from 
the  sampling  train  and  cap  the  open  outlet, 
being  careful  not  to  lose  any  condensate  that 
might  be  present.  Remove  the  umbilical  cord 
from  the  last  impinger  and  cap  the  impinger. 
If  a  flexible  line  is  used,  let  any  condensed 
water  or  liquid  drain  into  the  impingers.  Cap 
off  any  open  impinger  inlets  and  outlets. 
Ground  glass  stoppers.  Teflon  caps,  or  caps 
of  other  inert  materials  may  be  used  to  seal 
all  openings. 

8.8.1.3  Transfer  the  probe  and  impinger 
assembly  to  an  area  that  is  clean  and 
protected  from  wind  so  that  the  chances  of 
contaminating  or  losing  the  sample  are 
minimized. 

8.8.1.4  Inspect  the  train  before  and  during 
disassembly,  and  note  any  abnormal 
conditions. 

8.8.1.5  Save  a  portion  of  the  %vashing 
solution  (high  purity  water)  used  for  cleanup 
as  a  blank. 

8.8.2  Sample  Containers: 

8.8.2.1    Container  1:  Probe  and  Impinger 
Catches.  Using  a  graduated  cylinder,  measure 
to  the  nearest  ml,  and  record  the  volume  of 
the  solution  in  the  first  three  impingers. 
Alternatively,  the  solution  may  be  weighed  to 
the  nearest  0.5  g.  Include  any  condensate  in 
the  probe  in  this  determination.  Transfer  the 


combined  impinger  solution  from  the 
graduated  cylinder  into  the  polyethylene 
bottle.  Taking  care  that  dust  on  the  outside 
of  the  probe  or  other  exterior  surfaces  does 
not  get  into  the  sample,  clean  all  surfaces  to 
which  the  sample  is  exposed  (including  the 
probe  nozzle,  probe  fitting,  probe  liner,  first 
three  impingers,  fuid  impinger  connectors) 
with  water.  Use  less  than  400  ml  for  the 
entire  waste  (250  ml  would  be  better,  if 
possible).  Add  the  rinse  water  to  the  sample 
container. 

8.8.2.1.1  Carefrilly  remove  the  probe 
nozzle  and  rinse  the  inside  surface  with 
water  from  a  wash  bottle.  Brush  with  a  bristle 
brush  and  rinse  until  the  rinse  shows  no 
visible  particles,  afler  which  make  a  final 
rinse  of  the  inside  surface.  Brush  and  rinse 
the  inside  parts  of  the  Swagelok  (or 
equivalent)  fitting  with  water  in  a  similar 
way. 

8.8.2.1.2  Rinse  the  probe  liner  with  water. 
While  squirting  the  water  into  the  upper  end 
of  the  probe  ."Ult  and  rotate  the  probe  so  that 
all  inside  surfaces  will  be  wetted  with  water. 
Let  the  water  drain  from  the  lower  end  into 
the  sample  container.  The  tester  may  use  a 
funnel  (glass  or  polyethylene)  to  aid  in 
transferring  the  liquid  washes  to  the 
container.  Follow  the  rinse  with  a  bristle 
brush.  Hold  the  probe  in  an  inclined 
position,  and  squirt  water  into  the  upper  end 
as  the  probe  brush  is  being  pushed  with  a 
twisting  action  through  the  probe.  Hold  the 
sample  container  underneath  the  lower  end 
of  the  probe,  and  catch  any  water  and 
particulate  matter  that  is  brushed  from  the 
probe.  Run  the  brush  through  the  probe  three 
times  or  more.  Rinse  the  brush  with  water 
and  quantitatively  collect  these  washings  in 
the  sample  container.  After  the  brushing, 
make  a  final  rinse  of  the  probe  as  describe 
above.  (Note:  Two  people  should  clean  the 
probe  in  order  to  minimize  sample  losses. 
Between  sampling  runs,  brushes  must  be 
kept  clean  and  free  frt>m  contamination.) 

8.8.2.1.3  Rinse  the  inside  surface  of  each 
of  the  first  three  impingers  (and  connecting 
tubing)  three  separate  times.  Use  a  small 
portion  of  water  for  each  rinse,  and  brush 
each  surface  to  which  the  sample  is  exposed 
with  a  bristle  brush  to  ensure  recovery  of  fine 
particulate  matter.  Make  a  final  rinse  of  each 
surface  and  of  the  brush,  using  water. 

8.8.2.1.4  Afrer  all  water  washing  and 
particulate  matter  have  been  collected  in  the 
sample  container,  tighten  the  lid  so  the 
sample  will  not  leak  out  when  the  container 
is  shipped  to  the  laboratory.  Mark  the  height 
of  the  fluid  level  to  determine  whether 
leakage  occurs  during  transport.  Label  the 
container  clearly  to  identify  its  contents. 

8.8.2.1.5  Ifthefirst  two  impingers  are  to 
be  analyzed  separately  to  check  for 
breakthrough,  separate  the  contents  and 
rinses  of  the  two  impingers  into  individual 
containers.  Care  must  be  taken  to  avoid 
physical  carryover  from  the  first  impinger  to 
the  second.  Any  physical  carryover  of 
collected  moisture  into  the  second  impinger 
will  invalidate  a  breakthrough  assessment. 

8.8.2.2  Container  2:  Sample  Blank. 
Prepare  a  blank  by  using  a  polyethylene 
container  and  adding  a  volume  of  water 
equal  to  the  total  volume  in  Container  1. 
Process  the  blank  in  the  same  mnnnwr  as 
Container  1. 
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8.8.2.3  Container  3:  Silica  Gel.  Note  the 
color  of  the  indicating  silica  gel  to  determine 
whether  it  has  been  completely  spent  and 
make  a  notation  of  its  condition.  The 
impinger  containing  the  silica  gel  may  be 
used  as  a  sample  transport  container  with 
both  ends  sealed  with  tightly  fitting  caps  or 
plugs.  Ground-glass  stoppers  or  Teflon  caps 
may  be  used.  The  silica  gel  impinger  should 
then  be  labeled,  covered  with  aluminum  foil, 
and  fiackaged  on  ice  for  transport  to  the 
laboratory.  If  the  silica  gel  is  removed  from 
the  impinger,  the  tester  may  use  a  funnel  to 
pour  the  silica  gel  and  a  rubber  policeman  to 
remove  the  silica  gel  from  the  impinger.  It  is 
not  necessary  to  remove  the  small  amount  of 
dust  particles  that  may  adhere  to  the 
impinger  wall  and  are  difficult  to  remove. 
Since  the  gain  in  weight  is  to  be  used  for 
moisture  calculations,  do  not  use  water  or 
other  liquids  to  transfer  the  silica  gel.  If  a 
balance  is  available  in  the  field,  the  spent 
silica  gel  (or  silica  gel  plus  impinger)  may  be 
weighed  to  the  nearest  0.5  g. 

8.8.2.4  Sample  containers  should  be 
placed  in  a  cooler,  cooled  by  (although  not 
in  contact  with)  ice.  Putting  sample  bottles  in 
zip-lock  bags  can  aid  in  maintaining  the 
integrity  of  the  sample  labels.  Sample 
containers  should  be  placed  vertically  to 
avoid  leakage  during  shipment.  Samples 
should  be  cooled  during  shipment  so  they 
will  be  received  cold  at  the  laboratory.  It  is 
critical  that  samples  be  chilled  immediately 
after  recovery.  If  the  source  is  susceptible  to 
microbial  contamination  frt>m  wash  water 
(e.g.)  forming  section  stack),  add  biocide  as 
directed  in  section  8.2.5. 

8.8.2.5  A  quaternary  ammonium 
compoiind  can  be  used  as  a  biocide  to 
stabilize  samples  against  microbial 
degradation  following  collection.  Using  the 
stock  quaternary  ammonium  compound 
(QAC)  solution;  add  2.5  ml  QAC  solution  for 
every  100  ml  of  recovered  sample  volume 
(estimate  of  volume  is  satisfactory) 
immediately  after  collection.  The  total 
volume  of  QAC  solution  must  be  accurately 
known  and  recorded  to  correct  for  any 
dilution  caused  by  the  QAC  solution 
addition. 

8.8.3    Sample  Preparation  for  Analysis 

8.8.3.1  The  sample  should  be  refrigerated 
if  the  analysis  will  not  be  performed  on  the 
day  of  sampling.  Allow  the  sample  to  warm 
at  room  temperatxire  for  about  two  hours  (if 
it  has  been  refrigerated)  prior  to  analyzing. 

8.8.3.2  Analyze  the  sample  by  the 
pararosaniline  method,  as  described  in 
Section  11.  If  the  color-developed  sample  has 
an  absorbance  above  the  highest  standard,  a 
suitable  dilution  in  high  purity  water  should 
be  prepared  and  analyzed. 

9.  Quality  Control. 

9.1  Sampling:  See  EPA  Manual  600/4-77- 
02b  for  Method  5  qualify  control. 

9.2  Analysis:  The  qualify  assurance 
program  required  for  this  method  includes 
the  analysis  of  the  field  and  method  blanks, 
and  procedure  validations.  The  positive 
identification  and  quantitation  of 
formaldehyde  are  dependent  on  the  integrity 
of  the  samples  received  and  the  precision 
and  accuracy  of  the  analytical  methodology. 
Qualify  assurance  procedures  for  this  method 
are  designed  to  monitor  the  performance  of 


the  analytical  methodology  and  to  provide 
the  required  information  to  take  corrective 
action  if  problems  are  observed  in  laboratory 
operations  or  in  field  sampling  activities. 

9.2.1  Field  Blanks:  Field  blanks  must  be 
submitted  with  the  samples  collected  at  each 
sampling  site.  The  field  blanks  include  the 
sample  bottles  containing  aliquots  of  sample 
recovery  water,  and  water  reagent.  At  a 
minimum,  one  complete  sampling  train  will 
be  assembled  in  the  field  staging  area,  taken 
to  the  sampling  area,  and  leak -checked  at  the 
beginning  and  end  of  the  testing  (or  for  the 
same  total  number  of  times  as  the  actual 
sampling  train).  The  probe  of  the  blank  train 
must  be  heated  during  the  sample  test.  The 
train  will  be  recovered  as  if  it  were  an  actiial 
test  sample.  No  gaseous  sample  «vill  be 
passed  through  the  blank  sampling  train. 

9.2.2  Blank  Correction:  The  field  blank 
formaldehyde  concentrations  will  be 
subtracted  from  the  appropriate  sample 
formaldehyde  concentrations.  Blank 
formaldehyde  concentrations  above  0.25  pg/ 
ml  should  be  considered  suspect,  and 
subtraction  from  the  sample  formaldehyde 
concentrations  should  be  performed  in  a 
manner  acceptable  to  the  applicable 
administrator. 

9.2.3  Method  Blanks:  A  method  blank 
must  be  prep>ared  for  each  set  of  analytical 
operations,  to  evaluate  contamination  and 
artifacts  that  can  be  derived  from  glassware, 
reagents,  and  sample  handling  in  the 
laboratory. 

10.     Qilibmtion. 

10.1  Probe  Nozzle:  Probe  nozzles  shall  be 
calibrated  before  their  initial  use  in  the  field. 
Using  a  micrometer,  measure  the  inside 
diameter  of  the  nozzle  to  the  nearest  0.025 
mm  (0.001  in).  Make  measurements  at  three 
sep)arate  places  across  the  diameter  and 
obtain  the  average  of  the  measurements.  Tlte 
difference  between  the  high  and  low 
numbers  shall  not  exceed  0.1  mm  (0.004  in). 
When  the  nozzle  becomes  nicked  or 
corroded,  it  shall  be  repaired  and  calibrated, 
or  replaced  with  a  calibrated  nozzle  before 
use.  Each  nozzle  must  be  permanently  and 
uniquely  identified. 

10.2  Pitot  Tube:  The  Type  S  pitot  tube 
assembly  shall  be  calibrated  according  to  the 
procedure  outlined  in  Section  4  of  EPA 
Method  2,  or  assigned  a  nominal  coefficient 
of  0.84  if  it  is  not  visibly  nicked  or  corroded 
and  if  it  meets  design  and  intercomponent 
spacing  specifications. 

10.3  Metering  System. 

10.3.1    Before  its  initial  use  in  the  field, 
the  metering  system  shall  be  calibrated 
according  to  the  procedure  outlined  in 
APTD-0576.  Instead  of  physically  adjusting 
the  dry-gas  meter  dial  readings  to  correspond 
to  the  wet-test  meter  readings,  calibration 
factors  may  be  used  to  correct  the  gas  meter 
dial  readings  mathematically  to  the  proper 
values.  Before  calibrating  the  metering 
system,  it  is  suggested  that  a  leak -check  be 
conducted.  For  metering  systems  having 
diaphragm  pumps,  the  normal  leak-check 
procedure  will  not  delete  leakages  with  the 
pump.  For  these  cases,  the  following  leak- 
check  procedure  will  apply:  make  a  ten- 
minute  calibration  run  at  0.00057  m^min 
(0.02  cfrn).  At  the  end  of  the  run,  take  the 
difference  of  the  measured  wet-test  and  dry- 


gas  meter  volumes  and  divide  the  difference 
by  10  to  get  the  leak  rate.  The  leak  rate 
should  not  exceed  0.00057  m^min  (0.02  cfrn). 

10.3.2  After  each  field  use,  check  the 
calibration  of  the  metering  system  by 
performing  three  calibration  runs  at  a  single 
intermediate  orifice  setting  (based  on  the 
previous  field  test).  Set  the  vacuum  at  the 
maximum  value  reached  during  the  test 
series.  To  adjust  the  vacuum,  insert  a  valve 
between  the  wet-test  meter  and  the  inlet  of 
the  metering  system.  Calculate  the  average 
value  of  the  calibration  fector.  If  the 
calibration  has  changed  by  more  than  5 
percent,  recalibrate  the  meter  over  the  full 
range  of  orifice  settings,  as  outlined  in 
APTD-0576. 

10.3.3  Leak-check  of  metering  system: 
The  portion  of  the  sampling  train  from  the 
pump  to  the  orifice  meter  (see  Figure  1) 
should  be  leak -checked  prior  to  initial  use 
and  after  each  shipment.  Leakage  after  the 
pump  will  result  in  less  volume  being 
recorded  than  is  actually  sampled.  Use  the 
following  procedure:  Close  the  main  valve  on 
the  meter  box.  Insert  a  one-hole  rubber 
stopper  with  rubber  tubing  attached  into  the 
orifice  exhaust  pipe.  Disconnect  and  vent  the 
low  side  of  the  orifice  manometer.  Close  off 
the  low  side  orifice  tap.  Pressurize  the  system 
to  13-18  cm  (5-7  in)  water  column  by 
blowing  into  the  rubber  tubing.  Pinch  off  the 
tubing  and  observe  the  manometer  for  1  min. 
A  loss  of  pressure  on  the  manometer 
indicates  a  leak  in  the  meter  box.  Leaks  must 
be  corrected.  (Note:  If  the  dry-gas  meter 
coefficient  values  obtained  before  and  after  a 
test  series  differ  by  >5  percent,  either  the  test 
series  must  be  voided  or  calculations  for  test 
series  must  be  performed  using  whichever 
meter  coefficient  value  (i.e.,  before  or  after) 
gives  the  lower  value  of  tstal  sample 
volume.) 

10.4  Probe  Heater  The  probe  heating 
system  must  be  calibrated  before  its  initial 
use  in  the  field  according  to  the  procedure 
outlined  in  APTD-0576.  Probes  constructed 
according  to  APTD-0581  need  not  be 
calibrated  if  the  calibration  curves  in  APTD- 
0576  are  used. 

10.5  Temperature  gauges:  Use  the 
procedure  in  section  4.3  of  USEPA  Method 
2  to  calibrate  in-stack  temperature  gauges. 
Dial  thermometers  such  as  are  used  for  the 
dry  gas  meter  and  condenser  outlet,  shall  be 
calibrated  against  mercury-in-glass 
thermometers. 

10.6  Barometer:  Adjust  the  barometer 
initially  and  before  each  test  series  to  agree 
to  within  ±2.5  mm  Hg  (0.1  in  Hg)  of  the 
mercury  barometer  or  the  correct  barometric 
pressure  value  reported  by  a  nearby  National 
Weather  Service  Station  (same  altitude  above 
sea  level). 

10.7  Balance:  Calibrate  the  balance  before 
each  test  series,  using  Class  S  standard 
weights.  The  weights  must  be  within  ±0.5 
percent  of  the  standards,  or  the  balance  must 
be  adjusted  to  meet  these  limits. 

11.0     Procedure  for  Analysis. 

a.  The  working  formaldehyde  standards 
(0.25,  0.50,  1.0,  2.0,  and  3.0  Mg^ml)  are 
analyzed  and  a  calibration  curve  is  calculated 
for  each  day's  analysis.  The  standards  should 
be  analyzed  first  to  eiuure  that  the  method 
is  working  properly  prior  to  analyzing  the 
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•amples.  In  addition,  a  sample  of  the  high- 
purity  Dirater  should  also  be  analyzed  and 
used  as  a  "0"  fbnnaldehyde  standard. 

b.  The  pitxiedure  for  analysis  of  samples 
and  standards  is  identical:  Using  the  pipet  set 
to  2.50  ml,  pipet  2.50  ml  of  the  solution  to 

be  analyzed  into  a  polystyrene  cuvette.  Using 
the  250  ^1  pipet.  pipet  250  ^1  of  the 
pararosaniline  reagent  solution  into  the 
cuvette.  Seal  the  top  of  the  cuvette  with  a 
Parafilm  square  and  shake  at  least  30  seconds 
to  ensure  the  solution  in  the  cuvette  is  well- 
mixed.  Peel  beck  a  comer  of  the  Parafllm  so 
the  next  reagent  can  be  added.  Using  the  250 
|d  pipet,  pipet  250  ^1  of  the  sodium  sulfite 
reagent  solution  into  the  cuvette.  Reseal  the 
cuvette  with  the  Parafilm,  and  again  shake 
for  about  30  seconds  to  mix  the  solution  in 
the  cuvette.  Record  the  time  of  addition  of 
the  sodium  sulfite  and  let  the  color  develop 
at  room  temperature  for  60  minutes.  Set  the 
spectrophotometer  to  570  nm  and  set  to  read 
in  Absorfoance  Units.  The  spectrophotometer 
should  be  equipped  with  a  holder  for  the  1- 
cm  pathlength  cuvettes.  Place  cuvette(8) 
containing  high-purity  water  in  the 
spectrophotometer  and  adjust  to  read  0.000 
AU. 

c.  After  the  60  minutes  color  development 
period,  reed  the  standard  and  samples  in  the 
spectrophotometer.  Record  the  Absorfaance 
reading  for  each  cuvette.  The  caiibrabon 
curve  is  calculated  by  linear  regression,  with 
the  formaldehyde  concentration  as  the  "x" 
coordinate  of  the  pair,  and  the  absorfaance 
reading  as  the  "y"  coordinate.  The  procedure 
is  very  reproducible,  and  typically  will  yield 
vahies  similar  to  these  for  the  calibration 
curve: 

Correlation  Coefficient:  0.9999 
Slope:  0.50 
Y-lntarcept:  0.090 

d.  The  formaldehyde  concentration  of  the 
samples  can  be  found  by  using  the  trend-line 
fisature  of  the  calculator  or  computer  program 
used  for  the  linear  regression.  For  example, 
the  TI-55  calculators  use  the  "X"  key  (this 
gives  the  predicted  formaldehyde 
concentration  for  the  value  of  the  absorfaance 
you  key  in  for  the  sample).  Multiply  the 
formaldehyde  concentration  form  the  sample 
by  the  dilution  factor,  if  any.  for  the  sample 
to  give  the  formaldehyde  concentration  of  the 
original,  undiluted,  sample  (units  will  be 
micrograms/ ml ). 

11.1    Notes  on  the  Pararosanilioe 
Procedure. 

11.1.1  The  pararosaniline  method  is 
temperature-sensitive.  However,  the  small 
fluctuations  typical  of  a  laboratory  will  not 
significantly  a£Eect  the  results. 

11.1.2  The  calibration  curve  is  linear  to 
beyond  4  lag/ml  formaldehyde,  however,  a 
raaearch-grade  spectrophotometer  is  required 
to  reproducibly  read  the  high  absorfaance 
values.  Consult  your  instrument  manm^l  to 
evaluate  the  capability  of  the 
spectrophotometer. 


11.1.3  The  quality  of  the  laboratory  water 
used  to  prepare  standards  and  make  dilutions 
is  critical.  It  is  important  that  the  cautions 
given  in  the  Reagents  section  be  observed. 
This  procedure  allows  quantitation  of 
formaldehyde  at  very  low  levels,  and  thus  it 
is  imperative  to  avoid  contamination  from 
other  sources  of  formaldehyde  and  to 
exercise  the  degree  of  care  required  for  trace 
analyses. 

11.1.4  The  analyst  should  become 
bmiliar  with  the  operation  of  the  Oxford  or 
equivalent  pipettors  before  using  them  for  an 
analysis.  Follow  the  instructions  of  the 
manufacturer,  one  can  pipet  water  into  a 
tared  container  on  any  analytical  balance  to 
check  pipet  acoiracy  and  precision.  This  will 
also  establish  if  the  proper  technique  is  being 
used.  Always  use  a  new  tip  for  each  pipetting 
operation. 

11.1.5  This  procedure  follows  the 
recommendations  of  ASTM  Standard  Guide 
D  3614.  reading  all  solutions  versus  water  in 
the  reference  cell.  This  allows  the  absorfaance 
of  the  blank  to  be  tracked  on  a  daily  basis. 
Refer  to  ASTM  D  3614  for  more  information. 

12.0  Calculations. 

Carry  out  calculations,  retaining  at  least 
one  extra  decimal  figure  beyond  that  of  the 
acquired  data.  Round  off  figures  after  final 
calculations. 

12.1  Calculations  of  Total  Formaldehyde. 
12.1.1     To  determine  the  total 

formaldehyde  in  mg,  use  the  following 
equation  if  biocide  was  not  used: 
Total  mg  formaldehyde= 


Cj  X  VxDFxO.OOl  mg//ig 

Where: 

Cd^measured  cone,  formaldehyde,  "|ig/ml; 
V=total  volume  of  stack  sample,  ml; 
DF=dUution  factor. 

12.1.2    To  determine  the  total 
formaldehyde  in  mg,  use  the  following 
equation  if  biocide  was  used: 
Total  mg  formaldehydes 


c^xv 


(V-B)xDFx0.001mg//ig 

Where: 

Cd=measured  cone,  formaldehyde,  Mg/ml: 
V=total  volume  of  stack  sample,  ml; 
B=total  volume  of  biocide  added  to  sample, 

ml; 
DF=dilution  bctor. 

12.2    Formaldehyde  concentration  (mg/ 
m')  in  stack  gas.  Determine  the  formaldehyde 
concentration  (mg/m')  in  the  stack  gas  using 
the  following  equation: 

Formaldehyde  concentration  (mg/m^)= 


Kx[toUl  formaldehyde,  mg] 
V.(std) 


Where: 

K=35.31  cu  ft/m^  for  V_(std)  in  English  units, 

or 
K=1.00  m^lm?  for  V,.(std)  in  metric  units; 
V.(std)=voliune  of  gas  sample  measured  by 

a  dry  gas  meter,  corrected  to  standard 

conditions,  dacm  (dacf). 

1 2.3  Average  Dry  Gas  Meter  Temperatura 
and  Average  Orifice  Pressure  Drop  are 
obtained  from  the  data  sheet 

12.4  Dry  Gas  Volume:  Calcidate  VJstd) 
and  adjust  for  leakage,  if  necessary,  using  the 
equation  in  Section  6.3  of  EPA  Method  5, 40 
CFR  part  60,  appendix  A. 

12.5  Volume  of  Water  Vapor  and 
Moisture  Content:  Calculated  the  volume  of 
water  vapor  and  moisture  content  from 
equations  5-2  and  5-3  of  EPA  Method  5. 

13.0    Method  Performance. 

The  precision  of  this  method  is  estimated 
to  be  faetter  than  ±  5  percent,  expressed  as  ± 
the  percent  relative  standard  deviation. 

14.0    Pollution  Prevention.  (Reserved) 

15.0     Waste  Management.  (Reserved) 

16.0     References. 

US  EPA  40  CFR.  Part  60,  Appendix  A,  Test 
Methods  1-5 

Method  3 1»— Extractive  FTIH  Method  for  the 
Measurement  of  Emissions  from  the  Mineral 
Wool  and  Wool  Fiberglass  Industries 

1.  Scope  and  Application 

1.1  Scope.  The  analytes  measured  by  this 
method  and  their  CAS  numbers  are: 
Carbon  Monoxide:  630-08-0 

Carbonyl  Sulfide:  463-58-1 
Formaldehyde:  50-00-0 
Methanol:  1455-13-6 
Phenol:  108-9S-2 

1.2  Applicability.  ' 

1.2.1  This  method  is  applicable  for  the 
determination  of  formaldehyde,  phenol, 
methanol,  carbonyl  sulfide  (COS)  and  carbon 
monoxide  (CO)  concentrations  in  controlled 
and  uncontrolled  emissions  from 
manufacturing  processes  using  phenolic 
resins.  The  compounds  are  analyzed  in  the 
mid-infivred  spectral  region  (about  400  to 
4000  cm  ~  ■  or  25  to  2.5  )un).  Suggested 
analytical  regions  are  given  below  (Table  1). 
Slight  deviations  from  these  recommended 
regions  may  be  necessary  due  to  variations  in 
moisture  content  and  ammonia  concentration 
from  source  to  source. 

1.2.2  This  method  does  not  apply  when: 

(a)  polymerization  of  formaldehyde  occurs, 

(b)  moisture  condenses  in  either  the  sampling 
system  or  the  instrumentation,  and  (c)  when 
moisture  content  of  the  gas  stream  is  so  high 
relative  to  the  analyte  concentrations  that  it 
causes  severe  spectral  interference. 


Table  1.— Example  Analytical  Regions 

Compound 

Analytical  Region 
cm-') 

FUn-FU„ 

Potential  intederants 

FormakJehyde  . 

Phenol  „ 

Methanol „ 

2840.93-2679.83 

1231.32-1131.47 

1041.56-1019.95 

2028.4-2091.9 

2092.1-2191.8 

Water,  Methane. 

Water,  Anrimonia,  Methane. 

COS"  

Water,  00^,  CO. 
Water,  COj,  COS. 

CO- 

•Suggested  analytical  regions  assume  about  15  percent  moisture  and  CO2,  and  that  COS  and  CO  have  about  the  same  absorbance  (in  the 
range  of  10  to  50  ppm.  II  CO  and  COS  are  hundreds  of  ppm  Sr  higher,  then  CO2  and  moisture  interterence  is  reduced.  If  CO  or  COS  is  present 
at  high  concentration  and  the  other  at  low  concentration,  then  a  shorter  ceil  pcrthlength  may  be  necessary  to  measure  the  high  concentration 
compor>enL 


1.3    Method  Range  and  Sensitivity. 

1.3.1  The  analytical  range  is  a  function  of 
instrumental  design  and^omposition  of  the 
gas  stream.  Theoretical  detection  limits 
depend,  in  part,  on  (a)  the  absorption 
coefficient  of  the  compound  in  the  analytical 
frequency  region,  (b)  the  spectral  resolution, 
(c)  interferometer  sampling  time,  (d)  detector 
sensitivity  and  response,  and  (e)  absorption 
pathlength. 

1.3.2  Practically,  there  is  no  upper  limit 
to  the  range.  The  practical  lower  detection 
limit  is  usually  higher  than  the  theoretical 
value,  and  depends  on  (a)  moisture  content 
of  the  flue  gas,  (b)  presence  of  interferants, 
and  (c)  losses  in  the  sampling  system.  In 
general,  a  22  meter  pathlength  cell  in  a 
suitable  sampling  system  can  achieve 
(iractical  detection  limits  of  1.5  ppm  for  three 
compounds  (formaldehyde,  phenol,  and 


methanol)  at  moisture  levels  up  to  15  percent 
by  volume.  Sources  with  uncontrolled 
emissioiu  of  CO  and  COS  may  require  a  4 
meter  pathlength  cell  due  to  high 
concentration  levels.  For  these  two 
compounds,  make  sure  absorfaance  of  highest 
concentration  component  is  <1.0. 
1.4    Data  Quality  Objectives. 

1.4.1  In  designing  or  configuring  the 
system,  the  analyst  first  sets  the  data  quality 
objectives,  i.e.,  the  desired  lower  detection 
limit  (DU)  and  the  desired  analytical 
uncertainty  (AUJ  for  each  compound.  The 
instrumental  parameters  (factors  fa,  c,  d,  and 
e  in  Section  1.3.1)  are  then  chosen  to  meet 
these  requirements,  using  Appendix  D  of  the 
FTIR  Protocol. 

1.4.2  Data  quality  for  each  application  is 
determined,  in  part,  by  measuring  the  RMS 
(Root  Mean  Square)  noise  level  in  each 


analytical  spectral  region  (Appendix  C  of  the 
FTIR  Protocol).  The  RMS  noise  is  defined  as 
the  RMSD  (Root  Mean  Square  Deviation)  of 
the  absorfaance  values  in  an  analytical  region 
from  the  mean  absorfaance  value  of  the 
region.  Appendix  D  of  the  FTIR  Protocol 
defines  the  MAU,.,  (minimum  analyte 
uncertainty  of  the  i"'  analyte  in  the  m"' 
analytical  region).  The  MAU  is  the  minimnip 
analyte  concentration  for  which  the 
analytical  uncertainty  limit  (AUJ  can  be 
maintained:  If  the  measured  analyte 
concentration  is  less  than  MAU,,  then  data 
quality  is  unacceptable.  Table  2  ^ves  some 
example  DL  and  AU  values  along  with 
calculated  areas  and  MAU  values  using  the 
protocol  procedures. 


Table  2.— Example  Pre-Test  Protocol  Calculations 


Protocol  value 


Reference  conc8ntratior>*  (ppm-metersl/K 

Reference  Band  Area 

DL  (ppm-meters)/K ....„„„ 

AU „ 


CL _ 

FL  

FU 

FC 

AAI  (ppnwneters)/K ... 

RMSD 

MAU  (ppm-(neters)/K 
MAU  (ppm  at  22) 


Form 


3.016 

8.2S44 

0.1117 

0.2 

0.02234 

2679.83 

2840.93 

2760.38 

0.18440 

2.28E-03 

4.45E-02 

0.0797 


Pherx)! 


3.017 

16.6417 

0.1117 

0.2 

0.02234 

1131.47 

1231.32 

1181.395 

0.01201 

1.21E-03 

7.26E-03 

0.0130 


Methanol 


5.064 

4.9416 

0.1117 

0.2 

0.02234 

1019.95 

1041.56 

1030.755 

0.00132 

1.07E-03 

4.68E-03 

0.0084 


Protocol 
appendix 


•Concentration  units  are:  ppm  concentrrtion  of  the  reference  sample  (ASC),  times  the  path  length  of  the  FTIR  cell  used  when  the  reference 
spectnjm  was  measured  (meters),  dKnded  by  the  absolute  temperature  of  the  reference  sample  in  Kehnn  (K),  or  (ppnwnetersVK. 


2.0  Summary  of  Method. 

2.1  Principle. 

2.1.1    Molecules  are  composed  of 
chemically  bonded  atoms,  which  are  in 
constant  motion.  The  atomic  motions  result 
in  bond  deformations  (bond  stretching  and 
bond-angle  bending).  The  number  of 
fundamental  (or  independent)  vibratioiial 
motions  depends  on  the  number  of  atoms  (N) 
in  the  molecule.  At  typical  testing 
temperatures,  most  molecules  are  in  the 
ground-state  vibrational  state  for  most  of 
their  fundamental  vibrational  motions.  A 
molecule  can  undergo  a  transition  from  its 
ground  state  (for  a  pNuticular  vilnation)  to  the 
first  excited  state  by  absorbing  a  quantum  of 


light  at  a  frequency  characteristic  of  the 
molecule  and  the  molecular  motion. 
Molecules  also  undergo  rotational  transitions 
by  absorbing  energies  in  the  &r-infr«red  or 
microwave  spectral  regions.  Rotational 
transition  absoifaencies  are  superimposed  on 
the  vibrational  abaorfaencies  to  give  a 
characteristic  shape  to  each  rotational- 
vibrational  absorfaance  "band." 

2.1.2    Most  molecules  exhibit  more  than 
one  absorfaance  faand  in  several  frequency 
regions  to  produce  an  infrared  spectnun  (a 
characteristic  pattern  of  bands  or  a 
"fingerprint")  that  is  unique  to  each 
molecule.  The  infrared  s|>ectrum  of  a 
molecule  depends  on  its  structure  (bond 


lengths,  bond  angles,  bond  strengths,  and 
atomic  masses).  Even  small  differences  in 
structure  can  produce  significantly  different 
spectra. 

2.1.3    Spectral  band  intensities  vary  with 
the  concentration  of  the  absorbing 
compound.  Within  constraints,  the 
relationship  between  absorfaance  and  sample 
concentration  is  linear.  Sample  spectra  are 
compared  to  reference  spectra  to  determine 
the  species  and  their  concentrations. 

2.2    Sampling  and  Analysis. 

2.2.1    Flue  gas  is  continuously  extracted 
from  the  source,  and  the  gas  or  a  portion  of 
the  gas  is  conveyed  to  the  FTIR  gas  cell, 
where  a  spectrum  of  the  flue  gas  is  recorded. 
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Absorbance  band  intensities  are  related  to 
sample  concentrations  by  Beer's  Law. 


A»=S*i'*. 


(1) 


where: 

A,  =  absorbance  of  the  i<'>component  at  the 

given  frequency.  Y 
a  =  absorption  coefficient  of  the  i"' 

component  at  the  frequency,  Y 
b  =  path  length  of  the  cell, 
c  =  concentration  of  the  i"'  compound  in  the 

sample  at  frequency  Y 

2.2.2  After  identifying  a  compound  from 
the  infrared  spectrum,  its  concentration  is 
determined  by  comparing  band  intensities  in 
the  sample  spectrum  to  band  intensities  in 
"referance  spectra"  of  the  formaldehyde, 
phenol,  methanol,  COS  and  CO.  These 
reference  spectra  are  available  in  a 
permanent  soft  copy  from  the  EPA  sp>ectral 
library  on  the  EMTIC  bulletin  board.  The 
source  otay  also  prepare  reference  spectra 
according  to  Section  4.5  of  the  FTIR  Protocol. 
(Note:  Refierence  spectra  not  prepared 
according  to  the  FTIR  Protocol  are  not 
acceptable  for  use  in  this  test  method. 
Documentation  detailing  the  FTIR  Protocol 
steps  used  in  preparing  any  non-EPA 
reference  sptectra  shall  be  included  in  each 
test  report  submitted  by  the  source.) 

2.2.3  Analyte  spiking  is  used  for  quality 
assurance.  Analyte  spiking  shall  be  carried 
out  before  the  first  run  (a  test  consists  of 
three  runs)  and  after  the  third  run.  Unless 
otherwise  specified  in  the  applicable 
regulation,  a  run  shall  consist  of  8  discrete 
raadings  taken  by  the  FTIR  over  an  hour. 
Therefore,  a  test  shall  consist  of  two  analyte 
spike  interferograms  (assuming  a  mixture  of 
compoimds  was  introduced  simultaneously 
for  the  analyte  spike;  if  each  compound  was 
introduced  individually,  two  analyte  spike 
interferograms  would  be  recorded  for  each 
target  compound).  24  stack  sample 
interferograms.  and  their  corresponding 
background  readings. 

2.3    Operator  Requirements.  The  analyst 
must  have  some  knowledge  of  source 
sampling  and  of  infrared  spectral  patterns  to 
operate  the  sampling  system  and  to  choose  a 
suitable  instrument  configuration.  The 
analyst  should  also  underatand  FTIR 
instrument  operation  well  enough  to  choose 
an  instrument  configuration  consistent  with 
the  data  quality  objectives. 
3.0    Definitions. 

See  Appendix  A  of  the  FTIR  Protocol. 

4.0  Interferences. 

4.1  Analytical  (or  Spectral)  Interferences. 
Water  vapor.  High  concentrations  of 
ammonia  (hundreds  of  ppm)  may  interfere 
%vith  the  analysis  of  low  concentrations  of 
methanol  (1  to  5  ppm).  For  CO.  carbon 
dioxide  and  water  may  be  interferants.  In 
cases  where  COS  levels  are  low  relative  to 
CO  levels.  CO  and  water  may  be  interferants. 

4.2  Sampling  System  Interferences. 
Water,  if  it  condenses,  and  nmmnnin  which 
reacts  %inth  formaldehyde. 

5.0  Safety. 

5.1  Formaldehyde  is  a  suspect 
carcinogen:  therefore,  exposure  to  this 
compound  must  be  limited.  Proper 
monitoring  and  safety  precautions  must  be 
practiced  in  any  atmosphere  with  potentially 
Bigh  concentrations  of  CO. 


5.2    This  method  may  involve  sampling  at 
locations  having  high  {xisitive  or  negative 
pressures,  high  temperatures,  elevated 
heights,  high  concentrations  of  hazardous  or 
toxic  pollutants,  or  other  diverse  sampling 
conditions.  It  is  the  responsibility  of  the 
tester(s)  to  ensure  proper  safety  and  health 
practices,  and  to  determine  the  applicability 
of  regulatory  limitations  before  performing 
this  test  method. 

6.0  Equipment  and  Supplies. 

The  equipment  and  supplies  are  based  on 
the  schematic  of  a  sampling  trajn  shown  in 
Figures  1  and  2.  Either  the  evacuated  or 
purged  sampling  technique  may  be  used  with 
this  sampling  train.  Alternatives  may  be 
used,  provided  that  the  data  quality 
objectives  are  met  as  determined  in  the  post- 
analysis  evaluation  (see  Section  13.0). 

6.1  Sampling  Probe.  Glass,  stainless  steel, 
or  other  appropriate  material  of  sufficient 
length  and  physical  integrity  to  sustain 
heating,  prevent  adsorption  of  analytes,  and 
to  reach  gas  sampling  point. 

6.2  Particulate  Filtere.  A  glass  wool  plug 
(optional)  inserted  at  the  probe  tip  (for  large 
particulate  removal)  and  a  Biter  rated  at  1- 
micron  (e.g..  Balston^^)  for  fine  particulate 
removal,  placed  immediately  after  the  heated 
probe. 

6.3  Sampling  Line/Heating  System. 
Heated  (sufficient  to  prevent  sample 
condensation)  stainless  steel.  Teflon,  or  other 
inert  material  that  does  not  adsorb  the 
analytes.  to  transport  the  sample  to  analytical 
system. 

6.4  Stainless  Steel  Tubing.  Type  316,  e.g., 
H  in.  diameter,  and  appropriate  length  for 
heated  connections. 

6.5  Calibration/ Analyte  Spike  Assembly. 
A  three  way  valve  assembly  (or  equivalent) 
to  introduce  methanol  spikes  into  the 
sampling  system  at  the  outlet  of  the  probe 
before  the  out-of-stack  particulate  filter  and 
just  before  the  FTIR  analytical  system.  See 
Figure  1. 

6.6  N4ass  Flow  Meters.  To  accurately 
measure  analyte  spiking  flow  rate,  calibrated 
from  0  to  2  L/min  (±2  percent). 

6.7  Gas  Regulators.  Appropriate  for 
individual  gas  cylinders. 

6.8  Teflon  Tubing.  Diameter  (e.g.,  %  in.) 
and  length  suitable  to  connect  cylinder 
regulators. 

6.9  Sample  Pump.  A  leak-free  pump  (e.g., 
KNF*^),  with  by-pass  valve,  capable  of 
pulling  sample  through  entire  sampling 
system  at  a  rate  of  about  10  to  20  L/min.  If 
placed  before  the  analjrtica)  system,  heat  the 
pump  and  use  a  pump  febricated  fit>m 
materials  non-reactive  to  the  target 
pollutants.  If  the  pump  is  located  after  the 
instrument,  systematically  record  the  sample 
pressure  in  the  gas  cell. 

6.10  Gas  Sample  Manifold.  A  heated 
manifold  that  diverts  part  of  the  sample 
stream  to  the  analyzer,  and  the  rest  to  the  by- 
pass discharge  vent  or  other  analytical 
instrumentation. 

6. 1 1  Rotameter.  A  calibrated  0  to  20  L/ 
min  range  rotameter. 

6.12  FTIR  Analytical  System. 
Spectrometer  and  detector,  capable  of 
measuring  formaldehyde,  phenol,  methanol, 
COS  and  CO  to  the  predetermined  miniiniim 
detectable  level  The  system  shall  include  a 


personal  computer  with  compatible  software 
that  provides  real-time  updates  of  the 
spectral  profile  during  sample  collection  and 
spectral  collection. 

6.13  FTIR  Cell  Pump.  Required  for  the 
evacuated  sampling  technique,  capable  of 
evacuating  the  FTIR  cell  volume  within  2 
minutes.  The  FTIR  cell  pump  should  allow 
the  operator  to  obtain  at  least  8  sample 
spectra  in  1  hour. 

6.14  Absolute  Fissure  Gauge.  Heatable 
and  capable  of  measuring  pressure  &t)m  0  to 
1000  mmHg  to  within  ±2.5  mmHg  (e.g.. 
Baratron"^). 

6.15  Temperature  Gauge.  Capable  of 
measuring  the  cell  temperature  to  within 
±2«C. 

7.0  Reagents  and  Standards. 

7.1  Methanol/Sulfur  Hexafluoride.  Obtain 
a  gas  cylinder  mixture  of  100  ppm  methanol 
and  2  ppm  SF6  in  Nfi  This  gas  mixture  need 
not  be  certified. 

7.2  Ethylene  (Calibration  Transfer 
Standard).  Obtain  NIST  traceable  (or 
Protocol)  cylinder  gas. 

7.3  Nitrogen.  Ultra  high  purity  (UHP) 
grade. 

7.4  Reference  Spectra.  Obtain  reference 
spectra  for  the  target  pollutants  at 
concentrations  that  bracket  (in  "ppm-meter/ 
K)  the  emission  source  levels.  Also,  obtain 
reference  spectra  for  SF6  and  ethylene. 
Suitable  concentrations  are  0.0112  to  0.112 
(ppm-meter)/K  for  SFi  and  5.61  (ppm-meter)/ 
K  or  less  for  ethylene.  The  reference  spectra 
shall  meet  the  criteria  for  acceptance 
outlined  in  Section  2.2.2. 

8.0  Sample  Collection,  Preservation,  and 
Stomge. 

Sampling  should  be  performed  in  the 
foUomng  sequence:  Collect  background, 
collect  CTS  spectrum,  QA  spiking  and  direct- 
to-cell  measurement  of  spike  gas,  collect 
samples,  post-test  QA  spiking  and  direct-to- 
cell  measurement,  collect  post-test  CTS 
spectrum,  verify  that  two  copies  of  all  data 
were  stored  on  separate  computer  media. 

8.1  F*retest  Preparations  and  Evaluations. 
Using  the  procedure  in  Section  4.0  of  the 
FTIR  Protocol,  determine  the  optimimi 
sampling  system  configuration  for  sampling 
the  target  pollutants.  Table  2  gives  some 
example  values  for  AU,  DL,  and  MAU.  Baaed 
on  a  study  (Reference  1),  an  FTIR  system 
using  1  cm  ~  '  resolution,  22  meter  path 
length,  and  a  broad  band  MCT  detector  was 
suitable  for  meeting  the  requirements  in 
Table  2.  Other  factors  that  must  be 
determined  are: 

a.  Test  requirements:  AUi,  CMAXi,  DU. 
OFUi,  and  tAN  for  each. 

b.  InteferanU:  See  Table  1. 

c.  Sampling  system:  Ls',  P.^.  Ps'.  Ts',  tss, 
Vss:  fractional  error,  MIL 

d.  Analytical  regions:  1  through  N.,  FL., 
FC,  and  FU„,  plus  interferants.  FFU«,  FFL™, 
wavenumber  range  FNU  to  FNL.  See  Tables 
land  2. 

8.1.1  If  necessary,  sample  and  acquire  an 
initial  spectrum.  Then  determine  the  proper 
operational  pathlength  of  the  instrument  to 
obtain  non-saturated  abaorfoencies  of  the 
target  analytes. 

8.1.2  Set  up  the  sampling  train  as  shown 
in  Figure  1. 

8.2  Sampling  System  Leak-check.  Leak- 
check  from  the  probe  tip  to  pump  outlet  as 


follows:  Connect  a  0  to  250-mL/min  rate 
meter  (rotameter  or  bubble  meter)  to  the 
outlet  of  the  pump.  Close  off  the  inlet  to  the 
probe,  and  note  the  leakage  rate.  The  leakage 
rats  shall  be  ^00  mL/min. 
8.3    Analytical  System  Laak-check. 

8.3.1  For  the  evacuated  sample 
technique,  close  the  valve  to  the  FTIR  cell, 
and  evacuate  the  abaorption  cell  to  the 
minimum  absolute  pressure  Pmai.  Close  the 
valve  to  the  pump,  and  determine  the  change 
in  pressure  APv  after  2  minutes. 

8.3.2  For  both  the  evacuated  sample  and 
purging  techniques,  pressurize  the  system  to 
about  100  mmHg  above  atmospheric 
pressure.  Isolate  the  pump  and  determine  the 
change  in  pressure  APp  after  2  minutes. 

8.3.3  Measure  the  barometric  pressure,  Pb 
in  mmHg. 

8.3.4  Determine  the  percent  leak  volume 
%Vl  for  the  signal  integration  time  tss  and 
for  /VPnu,  i.e.,  the  larger  of  AP,  or  APp,  as 
follows: 


*VL=50tss 


AP. 


(2) 


•^ss 


Where: 

50=100%  divided  by  the  leak-check  time  of 
2  minutes. 

8.3.5    Leak  volumes  in  excess  of  4  percent 
of  the  sample  system  volume  V^  are 
unacceptable. 

8.4  Background  Spectrum.  Evacuate  the 
gas  cell  to  <5  mmHg,  and  fill  with  dry 
nitrogen  gas  to  ambient  pressure.  Verify  that 
no  significant  amounts  of  absorbing  species 
(for  example  water  vapor  and  CO2)  are 
present.  Collect  a  background  spectrum, 
using  a  signal  averaging  period  equal  to  or 
greater  than  the  averaging  period  for  the 
sample  spectra.  Assign  a  unique  file  name  to 
the  background  sp>ectrum.  Store  the  spectra 
of  the  background  interferogram  and 
processed  single-beam  background  spectrum 
on  two  separate  computer  media  (one  is  used 
as  the  back-up). 

8. 5  Pre-Test  Calibration  Transfisr 
Standard.  Evacuate  the  gas  cell  to  ^  mmHg 
absolute  pressure,  and  fill  the  FTIR  cell  to 
atmospheric  pressure  with  the  CTS  gas.  Or, 
purge  the  cell  with  10  cell  volumes  of  CTS 
gas.  Record  the  spectrum. 

8.6  Samples. 

8.6.1  Evacuated  Samples.  Evacuate  the 
absorbance  cell  to  i5  mmHg  absolute 
pressure  before.  Fill  the  cell  with  flue  gas  to 
ambient  pressure  and  record  the  spectrum. 
Before  taking  the  next  sample,  evacuate  the 
cell  until  no  further  evidence  of  absorption 
exists.  Repeat  this  procedure  to  collect  at 
least  8  separate  spectra  (samples)  in  1  hour. 

8.6.2  Purge  Sampling.  Piuge  the  FTIR  cell 
mrith  10  cell  volumes  of  flue  gas  and  at  least 
for  about  10  minutes.  Discontinue  the  gas  cell 
purge,  isolate  the  cell,  and  record  the  sample 
spectrum  and  the  pressure.  Before  taking  the 
next  sample,  purge  the  cell  with  10  cell 
volumes  of  flue  gas. 

8.6.3  Continuous  Sampling.  Spectra  can 
be  collected  continuously  while  the  FTIR  cell 
is  being  purged.  The  sample  integration  time. 
Urn,  the  sample  (low  rate  through  the  FTIR  gas 
cell,  and  the  total  run  time  must  be  choaan 
so  that  the  collected  data  consist  of  at  least 


10  spectra  with  each  spectrum  being  of  a 
separate  cell  volume  of  flue  gas.  Mora  spectra 
can  be  collected  over  the  run  time  and  the 
total  run  time  (and  nimiber  of  spectra)  can  be 
extended  as  well. 

8. 7  Sampling  QA,  DaU  Storage  and 
Reporting. 

8. 7. 1  Sample  integration  times  should  be 
sufficient  to  achieve  the  required  signal-to- 
noise  ratios.  Obtain  an  absorbance  spectrum 
by  filling  the  cell  with  nitrogen.  Measure  the 
RMSD  in  each  analytical  region  in  this 
absorbance  spectrum.  Verify  that  the  number 
of  scans  is  sufficient  to  achieve  the  target 
MAU  (Table  2). 

8.7.2  Identify  all  sample  spectra  with 
unique  file  names. 

8.7.3  Store  on  two  separate  computer 
media  a  copy  of  sample  interferugnuns  and 
pnxsssed  spectra. 

8.7.4  For  each  sample  spectrum, 
document  the  sampling  conditions,  the 
sampling  time  (while  the  cell  was  being 
filled),  the  time  the  8i>ectrum  was  recorded, 
the  instrumental  conditions  (path  length, 
temperature,  pressure,  resolution,  integration 
time),  and  the  spectral  file  name.  Keep  a  hard 
copy  of  these  data  sheets. 

8.8  Signal  Transmittance.  While 
sampling,  monitor  the  signal  transmittance 
through  the  instrumental  system.  If  signal 
transmittance  (relative  to  the  background) 
drops  below  95  percent  in  any  spectral  region 
where  the  sample  does  not  absorb  infrared 
energy,  obtain  a  new  background  spectrum. 

8.9  Post-run  CTS.  After  each  sampling 
run,  record  another  CTS  spectrum. 

8.10  Post-test  QA. 

8.10.1  Inspect  the  sample  spectra 

.  immediately  after  the  run  to  verify  that  the 
gas  matrix  composition  was  close  to  the 
expected  (assumed)  gas  matrix. 

8.10.2  Verify  that  the  sampling  and 
instrumental  parameters  %vere  appropriate  for 
the  conditions  encountered.  For  example,  if 
the  moisture  is  much  greater  than 
anticipated,  it  will  be  necessary  to  use  a 
shorter  path  length  or  dilute  the  sample. 

8.10.3  Compare  the  pr»-and  post-run  CTS 
spectra.  They  shall  agree  to  within  ±S 
percent  See  FTIR  Protocol,  Appendix  E. 

9.0  Quality  Control. 

Use  analyte  spiking  to  verify  the  validity  of 
the  sampling  system  for  the  analytes  of 
interest.  QA  spiking  shall  be  performed 
before  the  fint  run  begins  and  again  after  the 
third  run  is  completed.  A  direct-to-cell 
measurement  of  the  spike  gas  should  also  be 
performed  before  and  after  sampling. 

9.1  Spike  Materials.  Use  Protocol  or  NIST 
traceable  analyte  gas  standard,  whenever 
possible.  A  vaftor  generation  device  may  be 
used  to  prepare  analyte  spike  from  the  neat 
or  solid  sample  of  formaldehyde  and  phenol 
(use  this  option  only  when  certified  cylinder 
gas  standards  cannot  be  obtainad). 

9.2  Spiking  Procedure. 

9.2.1     Introduce  the  spike/tnicer  gas  at  a 
constant  [i±2  percent)  flow  rate  <10  percent 
of  the  total  sample  flow. 
(Note:  Use  the  rotameter  at  the  end  of  the 
sampling  train  to  estimate  the  required  spike/ 
tracer  gas  flow  rate.)  Use  a  mass  flow 
controller  to  control  and  monitor  the  flow 
rate  of  the  spike/tracer  gas. 

9.2.2    Determine  the  response  time  {fCT) 
by  continuously  monitoriiig  effluent  until 


spike  is  equilibrated  within  the  sampling/ 
analytical  system.  Wait  for  a  period  of  twice 
RT,  then  obtain  at  least  two  consecutive 
spectra  of  the  spiked  gas.  Duplicate  analyses 
of  methanol  and  SF«  shall  be  within  ±5 
percent  of  their  mean  value. 

9.2.3    Calculate  the  dilution  ratio  using 
the  tracer  gas  as  followrs: 


DF  =  -^551*L 


SF 


(3) 


6(4*1 


where: 

DF  =  Dilution  fector  of  the  spike  gas;  this 

value  shall  be  >10. 
SFtidiri  =  SFe  concentration  measured  directly 

in  undiluted  spike  gas. 
SF6(ipki  =  Diluted  SF«  concentration 

measured  in  a  spiked  sample. 
9.3    Bias.  Determine  the  bias  (defined  by 
EPA  Method  301,  Section  6.3.1)  as  follows: 

Calculate  the  expected  analyte 
concentration  in  the  spiked  samples,  CS: 


(4) 


DF 

where: 

Ai  dir  =  Analyte  concentration  measvuad 

directly  in  undiluted  spike  gas. 
DF  =  From  equation  3. 


where: 

B  =  Bias  at  spike  level. 

Sa  =  Mean  analyte  concentration  in  the 

spiked  samples. 
Ma  =  Mean  analyte  concentration  in  the 

unspiked  samples. 
CS  =  Expected  analyte  concentration  in  the 

spiked  samples. 
DF  =  Dilution  factor  from  Equation  3. 
9.4    Correction  Factor. 
9.4.1    Calculate  the  correction  fector,  CF, 
using  the  following  equation: 


CF  = 


1 


1  +  - 


CS 


(6) 


9.4.2    If  the  CF  is  outside  the  range  of  0.70 
to  1.30,  the  data  collected  during  the 
compliance  test  are  unaccept^le.  For 
correction  factors  within  the  range,  multiply 
all  analytical  results  by  the  CF  for  that 
comptound  to  obtain  the  final  values. 

10.  Calibration  and  Standardization. 

10.1  Signal-to-Noise  Ratio  (S/N).  The  S/N 
shall  be  sufficient  to  meet  the  MAU  in  each 
analytical  region. 

10.2  AhMrbance  Pathlength.  Verify  the 
absorbance  path  length  by  comparing  CTS 
spectra  to  reference  spectra  of  the  calibration 
gas(es).  See  FTIR  Protocol.  Appendix  E. 

10.3  Instrument  Resolution.  Measure  the 
line  width  of  appropriate  CTS  band(s)  and 
compare  to  reference  CTS  spectra  to  verify 
instrumental  resolution. 

10.4  Apodization  Function.  Choose 
appropriate  apodization  function. 
Determine  any  appropriate  mathematical 
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tmuformations  that  are  required  to  correct 
instrumental  errors  by  measuring  the  CTS. 
Any  mathematical  transformations  must  be 
documented  and  reproducible. 

10.5    FTIR  Cell  Volume.  Evacuate  the  cell 
to  <5  mmHg.  Measure  the  initial  absolute 
temperature  (T,)  and  absolute  pressure  (P,). 
Connect  a  wet  test  meter  (or  a  calibrated  dry 
gas  meter),  and  slowly  draw  room  air  into  the 
cell.  Measure  the  meter  voliune  (V^),  meter 
absolute  temperature  (T.),  and  meter 
absolute  pressure  (Pm).  and  the  cell  final 
absolute  temperature  (Tr)  and  absolute 
pressiue  (Pr).  Calculate  the  FTIR  cell  volume 
Vss.  including  that  of  the  connecting  tubing, 
as  follows: 


(7) 


11.  Procedure. 

Refer  to  Sections  4.6-4.11,  Sections  5,  6, 
and  7,  and  the  appendices  of  the  FTIR 
ProtocoL 

12.0    Data  Analysis  and  Calculations. 

a.  Data  analysis  is  performed  using 
appropriate  reference  spectra  whose 
concentrations  can  be  verified  using  CTS 
spectra.  Various  analytical  programs  are 
available  to  relate  sample  absorbance  to  a 


Vss  = 

ID 

Pf     Pi 

concentration  standard.  Calculated 
concentrations  should  be  verified  by 
analyzing  spectral  baselines  after 
mathemati(»lly  subtracting  scaled  reference 
spectra  from  the  sample  s{>ectra.  A  full 
description  of  the  data  analysis  and 
calculations  may  be  found  in  the  FTIR 
Protocol  (Sections  4.0,  5.0,  6.0  and 
appendices). 

b.  Correct  the  calculated  concentrations  in 
sample  spectra  for  differences  in  absorption 
pathlength  between  the  reference  and  sample 
spectra  by: 


COIT 


L     Tt 
L       T 


'calc 


(8) 


where: 

Ccon  =  The  pathlength  corrected 

concentration. 
Ccaic  =  The  initial  calculated  concentration 

(output  of  the  Multicomp  program 

designed  for  the  compound). 
U  =  The  pathlength  associated  %vith  the 

reference  spectra. 
La  =  The  pathlength  associated  with  the 

sample  spectra. 
T>  =  The  absolute  temperature  (K)  of  the 

■ample  gas. 
T,  =  The  absolute  gas  temperature  (K)  at 

which  reference  spectra  were  recorded. 
13.  Reporting  and  Recordkeeping. 


All  interferograms  used  in  determining 
source  concentration  shall  be  stored  for  Uie 
period  of  time  required  in  the  applicable 
regulation.  The  Administrator  has  the  option 
of  requesting  the  interferograms  recordeid 
during  the  test  in  electronic  form  as  part  of 
the  test  report 

14.  Method  Performance. 

Refer  to  the  FTIR  Protocol.  This  method  is 
self-validating  provided  that  the  results  meet 
the  performance  specification  of  the  QA 
spike  in  Section  9.0. 

15.  Pollution  Prevention.  [Reserved] 

16.  Waste  Management. 
Laboratory  standards  prepared  from  the 

&Hinaldehyde  and  phenol  are  handled 
according  to  the  instructions  in  the  materials 
safety  data  sheets  (MSDS). 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  250 
[RaguMion  H;  Ooctot  No.  R-0964] 

MemlMfship  of  State  Banking 
Institutions  in  the  Federal  Reserve 
System;  Miscellaneous  Interpretations 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 


f:  The  Board  of  Governors  of  the 
Federal  Reserve  System  is  proposing  to 
amend  Subpart  A  of  Regulation  H. 
regarding  the  general  provisions  for 
memhership  in  the  Federal  Reserve 
System,  and  Subpart  E  of  Regulation  H, 
regarding  Interpretations,  in  order  to 
reduce  regulatory  burden  and  simplify 
and  update  requirements.  The  proposal 
would  also  eliminate  several  obsolete 
interpretations.  The  Board  is  also 
reissuing  existing  Subparts  B  and  C. 
Existing  Subparts  B  and  C  would  not  be 
signiScantly  amended  but  would  be 
relettered  (as  Subparts  D  and  E, 
respectively)  to  reflect  the  fact  that 
existing  Subpart  A  would  be  broken  into 
four  new  Subparts  (Subparts  A,  B.  C  and 
F).  Existing  Subpart  D,  regarding  safety 
and  soundness  standards,  would  be 
incorporated  into  proposed  Subpart  A. 
The  proposal  would  not  amend  in  any 
%vay  Appendices  A  threugh  E  to  Part 
208.  This  proposal  to  modernize 
Subpart  A  of  Regulation  H  is  in 
accordance  with  the  Board's  policy  of 
reviewing  its  regulations  as  well  as  the 
Board's  review  of  regulations  under 
section  303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994. 

DATES:  Comments  must  be  received  by 
May  30.  1997. 

AD0WE86ES:  Comments,  which  should 
refer  to  Docket  No.  R-0964.  may  be 
mailed  to  Mt.  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W.. 
Washington.  DC  20551.  Comments 
addressed  to  Mr.  Wiles  also  may  be 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  sectuity  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  may  be 
inspected  in  Room  MP-500  between 
9:00  a.m.  and  5:00  p.m.  weekdays, 
except  as  provided  in  §  261 .8  of  the 
Board  of  Governors'  Rules  Regarding 
Availability  of  Information.  12  CFR 
281.8. 


FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Anderson.  Staff  Attorney.  Legal  Division 
(202/452-3707).  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544). 

SUPP1.EMENTARY  MFORMATION: 

Background 

As  part  of  its  policy  of  reviewing  its  ' 
regulations,  and  consistent  with  section 
303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (Riegle  Act). 
Pub.  L.  103-328.  the  Board  of  Governors 
of  the  Federal  Reserve  Systmn  (Board)  is 
proposing  to  amend  Subpart  A  of 
Regulation  H.  regarding  the  general 
provisions  for  state  bank  membership  in 
the  Federal  Reserve  System  (12  CFR  part 
208).  Section  303  of  the  Riegle  Act 
requires  each  Federal  banking  agency  to 
review  and  streamline  its  regulations 
and  written  policies  to  improve 
efficiency,  reduce  unnecessary  costs, 
and  remove  inconsistencies  and 
outmoded  and  duplicative 
requirements.  The  proposed 
amendments  are  designed  to  reduce 
regulatory  burden  and  simplify  and 
update  the  Regulation. 

The  principal  proposed  amendments 
are  described  below.  In  general,  the 
amendments  serve  to  reorganize,  clarify, 
and  reduce  the  burden  of  compliance 
with  Subpart  A  of  Regulation  H.  The 
amendments  delete  application 
procedures  no  longer  in  efFoct,  reflect 
the  requirements  of  the  Community 
Reinvestment  Act  (CRA)  (12  U.S.C.  2901 
et  seq.)  in  branch  applications,  provide 
for  expedited  procedures  in  certain 
membership  and  branch  applications. 
and  eliminate  provisions  that  no  longer 
have  a  significant  effect.  The  Board  also 
proposes  to  eliminate  a  number  of 
interpretations  in  Regulation  H  and 
elsewhere;  specifically,  interpretations: 
12  CFR  208.125.  208.126.  208.127, 
208.128,  250.120.  250.121,  250.122. 
250.123.  250.140.  250.161,  250.162. 
250.220.  250.300.  250.301  and  250.302. 
The  amended  Regulation  H.  when  fully 
effective,  will  replace  the  existing 
Regulation  H  in  its  entirety,  except  for 
the  Appendices  to  Regulation  H,  which 
will  remain  unchanged  by  the  proposal. 

The  Board  is  not  proposing  to  modify 
substantively  existing  Subparts  B  and  C 
of  Regulation  H.  However,  existing 
Subparts  B  and  C  would  be  reissued  and 
relettered  (Subparts  D  and  E, 
respectively)  to  reflect  the  fact  that 
Subpart  A.  as  proposed,  would  be 
broken  into  four  new  Subparts  (Subpart 
A.  B,  C.  and  F).  In  addition,  a  cross- 
reference  to  real  estate  appraisal 
standards  in  Regulation  Y  (Part  225— 


Bank  Holding  Companies  and  Change  in 
Bank  Control)  would  be  moved  from 
existing  §  208.18  to  proposed  §  208.50 
(Piupose  and  Scope),  within  proposed 
Subpart  E.  which  would  be  renamed 
"Real  Estate  Lending  and  Appraisal 
Standards."  Existing  Subpart  D  would 
be  incorporated  into  Subpart  A  at 
proposed  §  208.3(e),  entitled 
"Conditions  of  membership."  The  Board 
is  proposing  to  amend  existing  Subpart 
E.  which  lists  interpretations  of 
Regulation  H.  in  order  to  eliminate 
unnecessary  or  outdated  interpretations 
and  to  incorporate  certain 
interpretations,  where  noted,  into  the 
regulatory  language  of  Subpart  A  of 
Regulation  H.  Existing  Subpart  E  would 
be  relettered  as  Subpart  G.  As  noted 
above,  a  number  of  miscellaneous 
interpretations  would  also  be  deleted. 

Subpart  A — General  Memberahip  and 
Branching  Requirenents 

Section  208.2    Definitions 

The  definitions  would  be  rearranged 
and  placed  in  alphabetical  order.  The 
definition  of  branch  would  be  taken  out 
of  footnote  seven  of  existing  §  208.9  and 
added  to  the  definition  section.  The 
definition  section  would  also  include  a 
proposed  definition  of  capital  stock  and 
surplus.  The  Board  is  pro(>osing  to 
formalize  in  §  208.6  its  expedited 
branch  application  procedures. 
Consequentiy,  a  definition  of  eligible 
bank  is  proposed  for  purposes  of 
determining  which  banks  may  utilize 
the  expedited  branch  application 
procedures.  The  definition  of  eligible 
bank  would  also  be  used  for  purposes 
of  determining  which  banks  may  utilize 
the  Board's  newly  proposed  expedited 
membership  procedures. 

Definition  of  Branch 

Section  9(3)  of  the  Federal  Reserve 
Act  (12  U.S.C.  321)  in  essence  provides 
that  State  member  banks  may  establish 
domestic  branches  on  the  same  terms 
and  conditions  and  subject  to  the  same 
limitations  and  restrictions  as  are 
applicable  to  the  establishment  of 
branches  by  national  banks.  The 
definition  of  branch  incorporates  this 
concept  by  providing  that  a  branch 
includes  any  branch  bank,  branch  office, 
branch  agency,  additional  office,  or  any 
branch  place  of  business  that  receives 
deposits,  pays  checks,  or  lends  money. 
A  branch  may  include  a  temporary, 
seasonal,  or  mobile  focility. 

For  purposes  of  this  definition,  the 
Board  is  proposing  that  a  branch  not 
include  a  loan  origination  facility  where 
the  proceeds  of  loans  are  not  disbursed. 
In  addition,  pursuant  to  section  2204  of 
the  Economic  Growth  and  Regulatory 


Paperwork  Reduction  Act  of  1996.  Pub. 
L.  104-208. 110  Stat.  3009.  (Economic 
Growth  Act),  the  definition  excludes 
automated  teller  machines  and  remote 
service  units  as  well  as  offices  of  an 
affiliated  depository  institution  that 
provide  services  to  customers  of  a  State 
member  bank  on  behalf  of  the  State 
member  banL  The  Board  seeks 
comment  on  whether  it  also  would  be 
appropriate  to  exclude  from  the 
definition  of  branch  an  office  of  an 
unaffiliated  depository  institution  that 
provides  services  to  customera  of  the 
State  member  bank  on  behalf  of  the 
State  member  bank. 

The  proposal  also  excludes  bora  the 
definition  of  branch  a  facility  that 
would  otherwise  qualify  as  a  branch 
because  it  engages  in  one  or  more  of 
these  branching  functions  (receipt  of 
deposits,  payment  of  withdrawals,  or 
making  loans)  but  which  prohibits 
access  to  members  of  the  public  for 
purposes  of  conducting  one  or  more 
branching  fimctions.  For  example,  an 
office  that  receives  deposits  only 
through  the  mail  (which  does  not  offer 
a  means  to  attract  customers  to  the  bank 
or  provide  in-person  contact  with  the 
public)  would  be  excluded.  This 
exclusion  is  consistent  with  existing 
Board  interpretations. 

The  Office  of  the  Comptroller  of  the 
Currency  (OCC)  has  also  stated  that  it 
will  decide  on  a  case  by  case  basis 
whether  to  treat  as  a  branch  a  facility 
that  generally  provides  services,  on  a 
nondiscriminatory  basis,  to  accounts 
that  its  customers  hold  as  well  as 
accounts  held  by  noncustomers  in  other 
banks  and  depository  institutions. 
(Before  the  passage  of  the  Economic 
Growth  Act  that  excludes  ATMs  from 
the  definition  of  a  branch,  an  example 
of  such  a  facility  would  have  been 
ATMs  that  are  linked  to  networks  and 
thus  provide  services  to  bank  customers 
and  non-customers  alike.)  The  Board 
would  also  consider  on  a  case-by-case 
basis,  based  on  the  ]}articular 
circumstances  involved,  whether  such 
facilities  constitute  branches. 

Definition  of  Capital  Stock  and  Surplus 

The  Federal  Reserve  Act  and  the 
current  version  of  Regulation  H  contain 
various  references  to  a  State  member 
bank's  "capital."  For  example,  the 
guidelines  for  determining  the  capital 
adequacy  of  State  member  banks  for 
risk-based  capital  purposes  and  for 
leverage  purposes  are  set  out  in 
appendices  A  and  B  to  Regulation  H. 
respectively  (these  measures  would  not 
change  under  the  proposal).  The  Federal 
Reserve  Act  contains  other  references  to 
a  State  member  bank's  capital  stock  and 
surplus  (or  similar  terms)  in  numerous 
provisions,  such  as  those  related  to 


purchases  of  investment  securities  (12 
U.S.C.  335),  loans  on  stock  or  bond 
collateral  (12  U.S.C.  248(m)).  deposits 
with  nonmember  banks  (12  U.S.C.  463). 
bank  acceptances  (12  U.S.C  372  and 
373),  and  limits  on  the  amount  of  paper 
of  one  borrower  that  may  be  discounted 
by  a  Federal  Reserve  Bank  for  any 
member  bank  (12  U.S.C.  330  and  345). 
The  Board  has  issued  interpretations  on 
how  to  define  "capital  stock  and 
surplus"  for  some  of  these  purposes  (12 
CFR  250.161  and  250.162). 

The  Board  is  proposing  to  define 
capital  stock  and  surplus  in  Regulation 
H  to  mean  Tier  1  and  Tier  2  capital,  as 
calculated  under  the  risk-based  capital 
guidelines,  plus  any  allowance  for  loan 
and  lease  losses  not  already  included  in 
Tier  2  capital.  This  definition  would 
apply  to  all  references  to  capital  stock 
and  surplus  in  the  Federal  Reserve  Act 
and  Regulation  H.  luiless  otherwise 
noted.  The  new  definition  would  mirror 
the  definition  of  capital  stock  and 
surplus  that  the  Board  adopted  in  April 
1996  for  purposes  of  section  23A  of  the 
Federal  Reserve  Act  (which  governs 
transactions  between  insured  depository 
institutions  and  their  affiliates).  This 
definition  is  also  used  for  purposes  of 
Regulation  O  (12  CFR  215)  (which 
governs  insider  lending)  and  the  OCC's 
limits  on  loans  by  a  national  bank  to  a 
single  borrower. '  The  Board  proposes  to 
rescind  its  current  capital-related 
interpretations  (12  CFR  250.161  and 
250.162). 

Definition  of  Eligible  Bank 

The  proposal  incorporates  a  new 
definition,  eligible  bank,  to  serve  as  the 
qualification  for  expedited  treatment  of 
membership  and  branch  applications. 
Under  the  proposal,  an  eligible  bank  is 
a  bank  that:  1.  is  well  capitalized;  2.  has 
a  Uniform  Financial  Institutions  Rating 
System  (CAMELS)  rating  of  1  or  2;  3. 
has  a  Conununify  Reinvestment  Act 
rating  of  "Outstanding"  or 
"Satisfactory;"  4.  has  a  compliance 
rating  of  1  or  2;  and  5.  has  no  major 
unresolved  supervisory  issues 
outstanding  as  determined  by  the  Board 
or  the  appropriate  Federal  Reserve 
Bank.  The  Board  has  long  used  similar 
criteria  for  expedited  processing  of 
branch  applications.  The  proposal 
would  incorporate  these  criteria  into 
Regulation  H  and  would  expand  the  use 
to  qualification  for  expedited  processing 
of  membership  applications.  "The 
proposed  definition  of  eligible  bank  is 
consistent  with  the  definition  of  eligible 
bank  adopted  by  the  OCC. 


'  The  proposed  definition  of  capital  stock  and 
surplus  would  not  apply  to  part  209  of  this  title 
(Regulabon  I). 


Definition  of  Mutual  Savings  Bank  and 
State  Bank 

The  Board  pro{>oses  deleting  the 
definition  of  a  mutual  savings  bank  as 
unnecessary.  The  Board  is  proposing  to 
amend  the  definition  of  state  bank  in 
order  to  track  more  closely  the 
definition  of  state  bank  provided  in 
Section  9  of  the  Federal  Reserve  Act. 

Section  208.3    Application  and 
Conditions  for  Membership  in  Federal 
Reserve  System 

Eligibilify  Requirements 

The  proposal  eliminates  existing 
§  208.2.  entiUed  "Eligibility 
Requirements,"  since  its  provisions 
have  been  incorporated  into  the  factora 
considered  in  approving  applications 
for  membership.  The  proposal 
eliminates  existing  §  208.2(b).  regarding 
minimum  capital  required  for 
membership  by  national  banks,  and 
replaces  it  with  a  cross-reference  to  the 
statutory  requirements  applicable  to 
national  banks. 

In  addition,  the  proposal  eliminates 
existing  §  208.3.  "Insurance  of 
Deposits."  Existing  §  208.3  reflects  prior 
law  that  accorded  insured  bank  status 
under  the  Federal  Deposit  Insurance  Act 
(FDI  Act)  (12  U.S.C.  264, 1728,  1811  to 
1831)  to  an  uninsured  bank  upon 
becoming  a  State  member  bank.  Under 
the  Federal  Deposit  Insurance  Act, 
banks  must  apply  separately  to  the 
Federal  Deposit  Insurance  Corporation 
for  insured  bank  status. 

Applications  for  Membership  and  Stock 

The  proposal  amends  existing  §  208.4, 
entitied  "Application  for  membership," 
by  siumnarizing  in  a  more  succinct 
fashion  the  Board's  application 
procedures.  It  also  provides  a  cross- 
reference  to  the  Board's  Rules  of 
Procedure  (12  CFR  262.3).  which  govern 
the  submission  of  such  applications. 
Existing  §  208.5(b),  which  covers 
procedures  for  the  payment  for  and 
issuance  of  Federal  Reserve  Bank  stock 
to  State  member  banks  on  approval  of 
membership  applications,  duplicates 
Regulation  I  and,  therefore  is  deleted.  A 
proposed  revision  of  Regulation  I  (12 
CFR  part  209)  is  published  elsewhere  in 
today's  Federal  Register. 

Public  comment  on  membership 
applications  (including  conversions)  is 
not  expressly  required  by  statute  and. 
since  membership  does  not  confer 
deposit  insurance,  the  CRA  does  not,  by 
its  terms,  apply  to  membership 
applications  (state  or  national  charters 
confer  deposit-taking  ability  not  Federal 
Reserve  membership).  Although  the 
publication  requirement  imposes  a 
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burden  oQ  prospective  member  banks,  it 
may  also  lead  to  the  Board  obtaining 
additional  information  or  views  relevant 
to  a  membership  application.  Therefore, 
the  Board  solicits  comment  on  whether 
publication  should  be  required  for 
membership  applications. 

If  the  Board  determines  publication  is 
not  necessary  for  membership 
applications,  the  final  rule  would 
provide  that  membership  applications 
would  be  acted  on  promptly  after 
receipt  of  the  application. 

Factors  Considered  in  Approving 
Applications  for  Membership 

The  matters  given  special 
consideration  in  membership 
applications  would  be  modified  to 
reflect  that  insurance  coverage  under 
the  Federal  Deposit  Insiuance  Act  is  no 
longer  a  requirement  for  membership.  In 
addition,  the  membership 
considerations  would  be  modified  to 
clarify  that  the  capital  necessary  for 
membership  is  that  required  under 
proposed  §  208.4.  If  the  proposed 
changes  are  adopted,  the  Board  would 
change  its  Rules  Regarding  Delegation  of 
Authority  (Delegation  Rules),  at  12  CFR 
265.11(e)(1).  to  reflect  the  changes  to 
Regidation  H  since  the  Delegation  Rules 
also  list  the  factors  the  Board  takes  into 
consideration  in  approving  membership 
applications. 

Expedited  Membership  Approval  for 
Eligible  Banks  and  Bank  Holding 
Companies 

The  Board's  proposal  would  provide 
expedited  treatment  for  membership 
applications  from  de  novo  state  banks 
that  are  sponsored  by  bank  holding 
companies  that  meet  the  criteria  for 
expedited  processing  under  §  225.14(c) 
of  Regulation  Y  (12  CFR  225.14(c)).  In 
addition,  the  Board's  proposal  would 
grant  expedited  treatment  to  state  non- 
member  banks  applying  for.membership 
and  national  banks  seeking  to  convert  to 
State  member  banks  if  the  applying 
bank  is  an  eligible  bank.^ 

An  application  for  membership  by  an 
eligible  bank  would  be  deemed 
approved  by  the  Board  or  the 
appropriate  Reserve  Bank  five  business 
days  after  the  close  of  the  public 
comment  fmriod.  unless  the  Board  or 
the  appropriate  Reserve  Bank  notifies 
the  bank  that  the  application  is 
approved  prior  to  that  date  (but  in  no 
case  will  an  application  be  approved 
before  the  third  day  after  the  close  of  the 


public  comment  period)  or  that  the  bank 
is  not  eligible  for  expedited  processing 
because:  1.  The  bank  will  offer  banking 
services  that  are  materially  different 
from  those  presenUy  ofi^ered  by  the 
bank,  or  those  offered  by  affiliates  in  the 
case  of  membership  applications  by  de 
novo  banks;  or  2.  The  existing  bank  is 
not  an  eligible  bank  or  the  bank  holding 
company  is  not  eligible  for  expedited 
treatment  under  §  225.14(c)  of 
Regulation  Y;  or  3.  The  application 
contains  a  material  error  or  is  otherwise 
deficient;  or  4.  The  application  or  notice 
required  under  the  Board's  Rules  of 
Procedure  (12  CFR  262.3),  raises 
significant  supervisory.  Community 
Reinvestment  Act,  compliance,  policy, 
or  legal  issues  that  have  not  been 
resolved,  or  a  timely  substantive  adverse 
comment  is  submitted.  If  the  proposed 
changes  are  adopted,  the  Board  will 
amend  it's  Rules  of  Procedure 
accordingly. 

If  the  Board  determines  publication  is 
not  necessary  for  membership 
applications,  the  final  rule  would 
provide  that  expedited  membership 
applications  are  deemed  approved  30 
days  after  receipt  of  the  application, 
unless  the  applicant  is  notified  it  is  not 
eligible  for  expedited  review.' 

In  addition,  the  Board  will  be 
eliminating  the  pre-acceptance  period 
from  its  internal  processing  of  all 
membership  applications,  which  will 
generally  reduce  processing  times.  The 
Board  believes  that  the  expedited 
application  procedures,  by  establishing 
criteria  which,  if  met,  presume 
approval,  will  provide  greater  assurance 
of  the  timing  and  outcome  of 
membership  applications.  The  Board 
solicits  comments  on  the  benefits  of  the 
proposed  expedited  membership 
application  procedure. 

Conditions  of  Membership 

A  new  §  208.3(d)  would  combine  and 
condense  former  §§  208.6  and  208.7 
concerning  the  general  conditions  and 
requirements  of  membership.  The 
former  requirement  that  the  capital  and 
surplus  of  a  State  member  bank  be 
adeqiiate  in  relation  to  its  existing  and 
prospective  deposit  liabilities  has  been 
modified  and  placed  in  proposed 
§  208.4.  Propmed  §  208.3(d)  would  also 
incorporate  the  provisions  of  existing 
Subpart  D,  "Standards  for  Safety  and 
Soundness." 


'Tba  DOC  providM  opwiitMi  IraMBaot  far  die 
novo  Mliaaal  \mBk  cbaiian  for  affiliatn  of  Uad 
bMka  tkal  «ra  aUgibU  oMiooal  tanJu  (12  CFR 
3.200))  M  wM  M  far  aUgibls  State  mamtMr  hmoka 
Making  lo  coawt  to  mtirmal  banks  1 2  CFR 
S.24(d)(4)). 


'  In  additioa.  if  publication  for  mambenhip 
•pplicabooa  is  ratauwd.  the  Board  will  be 
propoaing  MnamtmanU  to  iu  Rules  of  Procedure  in 
the  hiture  to  allow  banks  to  submit  membership 
applications  writhin  tS  days  of  publication,  rather 
than  tba  current  7  day  requirement.  This  would 
provide  paalar  conaistaocy  in  the  proceeaii^ 
procaduraa  undar  Ragulatioo  Hand  Ragulatioa  Y 
(12  C7R  part  22S). 


Existing  §  208.6(a),  which  points  out 
that  State  member  banks  retain  all 
charter  and  statutory  rights  under  state 
law  not  preempted  by  Federal  law,  and 
§  208.6(b),  which  staties  that  State 
member  banks  are  entitled  to  all  the 
privileges  of  membership  afforded  them 
under  the  Federal  Reserve  Act  and  other 
acts  of  Congress,  and  must  observe  all 
requirements  of  Federal  law,  would  be 
deleted,  as  the  Board  believes  these 
propositions  to  be  self-evident  and, 
therefore,  do  not  need  to  be  expliciUy 
stated. 

Existing  §  208.7(b)  requires  specific 
notification  to  the  appropriate  Reserve 
Bank  in  the  event  a  State  member  bank 
acquires  the  assets  of  another  institution 
through  merger,  consohdation,  or 
purchase,  because  the  acquisition  may 
result  in  a  change  in  the  general 
character  of  the  bank's  business  or  in 
the  scope  of  its  corporate  powers.  The 
Board  proposes  to  delete  this  provision 
because  the  Bank  Merger  Act  (12  U.S.C. 
1828(c))  already  requires  an  application 
under  these  circumstances.  Filing  an 
application  under  the  Bank  Merger  Act 
(12  U.S.C.  1828(c))  fiilfills  the 
requirement  to  notify  the  appropriate 
Reserve  Bank  of  any  change  requiring 
such  a  filing. 

Waivers  of  Conditions  of  Membership 

Existing  §  208.8(b)  provides  for 
waivers  of  conditions  contained  within 
existing  §  208.8  and  existing  §  208.10, 
provides  for  waivers  of  reports  of 
affiliates.  The  proposal  would  provide 
for  a  waiver  of  any  condition  of 
membership  upon  a  showing  of  good 
cause  and  for  an  automatic  waiver  of  the 
requirement  to  file  reports  of  affiliates, 
luiless  such  reports  are  specifically 
requested  by  the  Board. 

Voluntary  Withdrawal  From 
Membership 

The  provisions  of  existing  §  208.11,  as 
they  relate  to  the  effective  date  of 
withdrawal  from  membership,  would  be 
moved-to  proposed  §  208.3(f).  The 
provisions  in  existing  §  208.11,  which 
relate  to  surrendering  Reserve  Bank 
stock,  are  duplicative  of  Regulation  I  (12 
CFR  part  209)  and  therefore  would  be 
eliminated,  and  instead,  proposed 
§  208.3(f)  would  aross-reference 
Regulation  I. 

Section  208.4    Capita]  Adequacy 

Existing  §  208.13,  entitled  "Capital 
adequacy,"  and  other  provisions 
concerning  capital  requirements,  would 
be  moved  to  proposed  §  208.4.  The 
substance  of  existing  requirements 
would  not  change  but  the  language 
would  be  amended  to  provide  greater 
clarity  to  State  member  banks  regarding 


their  ongoing  obligation  to  ensxire  that 
the  bank's  capital  is  adequate.  The 
Board  will  be  considering  streamlining 
amendments  to  Appendices  A  and  B 
separately  from  this  proposal. 

Section  208.5    Dividends  and  Other 
Distributions 

Proposed  §  208.5  revises  the  existing 
provisions  concerning  payment  of 
dividends  and  withdrawal  of  capital, 
currently  found  at  §  208.19,  in  order  to 
clarify  the  application  of  these 
requirements  to  State  member  banks. 
The  interpretations  currently  found  at 
§  208.125  through  §  208.127  would  be 
incorporated  into  proposed  §  208.5. 

Section  208.6    Establishment  and 
Maintenance  of  Branches 

The  proposal  would  restructure 
existing  §  208.9  and  replace  it  with 
proposed  new  §  208.6  which  is  designed 
to  improve  clarity  and  provide  more 
streamlined  procediues. 

Branching 

Existing  §  208.9(a)  states  that  State 
member  banks  may  establish  domestic 
branches  subject  to  the  same  limitations 
and  restrictions  as  applied  to  national 
banks,  unless  restrained  by  State  law, 
and  contains  a  detailed  summary  of 
geographic  restrictions  on  branching 
within  a  State,  which  generally  restrict 
national  banks  to  the  same  rules  as 
those  that  apply  to  State  banks  under 
state  law.  Statewide  branching  is  now 
permitted  in  many  States  under  State 
law;  interstate  branching  through 
acquisition  is  now  permitted  for 
national  banks  except  in  a  few  States 
which  have  opted  out;  and  interstate 
branching  de  novo  is  now  permitted  in 
States  in  which  out-of-state  banks 
generally  are  permitted  to  establish 
branches.  Rather  than  summarizing  the 
underlying  statutes,  proposed 
§  208.6(a)(1)  provides  cross-references  to 
the  statutes  governing  branching. 

Branch  Applications  Generally 

Proposed  §  208.6(a)(2)  contains  a 
condensed  version  of  existing  §  208.9(e), 
which  refers  State  member  banks  to  the 
Board's  Regulation  K  (12  CFR  part  211) 
for  matters  related  to  branches  in  foreign 
coimtries,  their  dependencies  and 
possessions,  dependencies  and 
possessions  of  the  United  States,  and 
the  Commonwealth  of  Puerto  Rico.  For 
matters  related  to  domestic  branch 
applications,  proposed  §  208.6(a)(2) 
contains  a  cross-reference  to  the  Board's 
Rules  of  Procedure  (12  CFR  262.3) 
which  govern  the  submission  of 
domestic  branch  applications.  The 
Board  is  requesting  comment  on 
whether  it  should  shorten  the  public 


comment  period  applicable  to  branch 
applications  from  the  30  days  that  is 
ciurently  required  to  15  days.' 

Prop(Med  §  208.6(b)  modifies  the 
Board's  requirements  for  approving 
branch  applications  currently  contained 
within  the  Board's  Delegation  Rules  (12 
CFR  265.11(e)(3)).  Proposed  §  208.6(b) 
eliminates  consideration  of  factors 
found  at  §  265.11(e)(3)(iv),  regarding  the 
competitive  situation  and 
§  265.11(e)(3)(v),  regarding  the  branch's 
prospects  for  profitable  operation,  and 
adds  to  the  factors  for  consideration  the 
bank's  performance  under  the  CRA  in 
cases  where  the  bank  is  establishing  a 
branch  with  deposit-taking  ability.  If  the 
proposed  changes  are  adopted  the  Board 
will  amend  its  Delegation  Rules 
actx>rdingly. 

Expedited  Branch  Applications 

Existing  §  208.9(b)  would  be  replaced 
by  proposed  §  208.6(c),  which  sets  forth 
the  Board's  expedited  procedures  for 
eligible  banks  establishing  branches.' 
Under  the  proposed  procedures,  which 
modify  slighUy  the  Board's  existing 
procedures,  located  in  Administrative 
Letter  92-82  (November  5, 1992),  a 
branch  application  by  an  eligible  bank 
would  be  deemed  approved  by  the 
Board  or  the  appropriate  Reserve  Bank 
five  business  days  after  the  close  of  the 
public  comment  period,  unless  the 
Board  or  the  appropriate  Reserve  Bank 
notifies  the  bank  that  the  application  is 
approved  prior  to  that  date  (but  in  no 
case  will  an  application  be  approved 
before  the  third  day  after  the  close  of  the 
public  comment  period)  or  that  the  bank 
is  not  eligible  for  expedited  processing 
because:  (l)  It  is  not  an  eligible  bank;  (2) 
The  application  contains  a  material 
error  or  is  otherwise  deficient;  or  (3)  The 
application  or  notice  required  under  the 
Board's  Rules  of  Procedure  (12  CFR 
262.3),  raises  significant  supervisory, 
Communify  Reinvestment  Act, 
compliance,  policy  or  legal  issues  that 
have  not  been  resolved,  or  a  timely 
substantive  adverse  comment  is 
submitted.  If  the  proposed  changes  are 
adopted  the  Board  will  amend  its  Rules 
of  Procedure  accordingly. 

Consolidated  Branch  Applications 

Proposed  §  208.6(d)  would  authorize 
expliciUy  a  single  consolidated 
application  for  branches  that  a  State 
member  bank  plans  to  establish  in  a 
one-year  period.  At  present,  such  an 
application  is  permissible  because  the 


'The  Board  could  shorten  the  comment  period 
either  by  amending  Regulation  H  or  by  amending 
the  Board's  Rules  of  Procedure. 

'The  Board's  Rules  of  Procedure  (12  CFR  p«rt 
262)  set  forth  general  procedures  for  applications  at 
12  CFR  262.3. 


Board's  branch  approvals  are  valid  for 
one  year,  provided  the  bank  notifies  the 
appropriate  Reserve  Bank  before 
opening  any  branch  covered  by  the 
approval.  Moreover,  there  is  no 
requirement  that  a  {>articular  branch  be 
opened  once  it  is  approved.  Under  the 
proposal  to  codify  such  procedures, 
approvals  would  remain  valid  for  one 
year  unless  the  Board  notifies  the  bank 
of  the  approval's  suspension  as  a  result 
of  a  change  in  the  bank's  condition. 

Branch  Closings 

Proposed  §  208.6(e)  is  a  new  section 
requiring  branch  closings  to  comply 
with  section  42  of  the  FDI  Act  (12  U.S.C 
1831r-l),  which  requires  notice  to  both 
customers  and,  in  the  case  of  insured 
State  member  banks,  the  Board,  of 
proposed  branch  closings.  A  branch 
relocation  is  not  a  closing  for  purposes 
of  §  42(e)  of  the  FDI  Act.  Under  section 
42(e)  of  the  FDI  Act,  a  branch  relocation 
is  a  movement  that  occurs  within  the 
immediate  neighborhood  and  that  does 
not  substantially  affect  the  nature  of  the 
business  or  customers  served. 

Branch  Relocations 

Currently  §  208.9(b)(7)  of  Regulation 
H  states  that  no  branch  application  is 
required  for  a  relocation  of  an  existing 
branch.  A  branch  relocation,  for 
purposes  of  filing  a  branch  ^plication, 
is  a  movement  that  does  not 
substantially  affect  the  nature  of  the 
branch's  business  or  customers  served. 
Proposed  §  208.6(f)  would  continue  this 
standard. 

Section  208.7    Prohibition  Against 
Using  Interstate  Branches  Primarily  for 
Deposit  Production 

The  proposal  includes  a  place  holder 
for  existing  §  208.28.  The  Board 
requested  public  comment  on  existing 
§  208.28  on  March  17, 1997  (62  FR 
12730).  Existing  §  208.28  will  be 
incorporated  at  proposed  §  208.7  once  it 
is  finalized. 

Subpart  B  hueitiiwiits  and  Loaas 

Section  208.21     Investments  in 
Premises  and  Securities 

A  new  proposed  §  208.21,  entiUed 
"Investments  in  Premises  and 
Securities,"  would  be  created  to  provide 
guidance  to  State  member  banks  with 
regard  to  investments  in  bank  premises 
and  securities.  Existing  interpretation 
§  208.124,  entiUed,  "Purchase  of 
investment  company  stock  by  a  State 
member  bank."  woiild  remain  as  an 
interpretation  of  Regulation  H  but 
would  be  renumbered  as  §  208.102  and 
entiUed  "Investments  in  Shares  of  an 
Investment  Company." 
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Exuting  interpretation  12  CFR 
208.128,  entitled  "Commodity-  or 
equity-linked  transactions,"  would  be 
elimijaated  under  the  proposal.  Since 
the  adoption  of  the  interpretation  found 
at  §  ^08. 1 28.  in  which  the  Board 
determined  that  certain  commodity-  and 
equity-linked  transactions  constituted  a 
change  in  the  nature  of  a  bank's 
business  for  which  Board  approval  was 
required  under  Regulation  H,  more 
comprehensive  examination  guidance 
and  procedures  have  been  developed  to 
address  trading  activities  and  market 
risk.  For  this  reason,  the  Board  no 
longer  believes  it  is  necessary  to  treat 
commodity-  and  equity-linked 
transactions  differently  from 
transactions  involving  interest  rate  or 
foreign  exchange  risk. 

Section  208.22     Community 
Development  and  Public  Welfare 
Investments 

Section  208.21  of  Regulation  H 
(proposed  to  be  renumbered  as  §  208.22, 
within  proposed  Subpart  B)  contains 
limitations  and  procedures  regarding 
public  welbre  investments  by  State 
member  banks.  Among  other  things,  the 
regulation  sets  out  the  conditions  under 
which  a  State  member  bank  may  make 
public  welfare  investments  without 
prior  Board  approval.  One  of  those 
conditions  is  that  any  investment  in  a 
particular  project  may  not  exceed  2 
percent  of  the  bank's  capital  stock  and 
surplus.  The  Board  is  proposing  to 
eliminate  the  2  percent  limit.  (The  CXX 
eliminated  a  similar  2  percent  limit  for 
national  banks.  61  FR  49654,  September 
23, 1996.)  The  aggregate  public  welfare 
investments  of  a  State  member  bank 
would  continue  to  be  limited  to  5 
percent  of  the  bank's  capital  stock  and 
surplus. 

In  addition,  to  make  a  public  welfare 
investment  without  prior  approval,  a 
State  member  bank  must  have  an  overall 
rating  of  "at  least  satisfactory"  as  of  its 
most  recent  consumer  compliance 
examination.  The  term  "at  least 
satisfactory"  equates  to  a  rating  of  "1" 
or  "2"  in  the  consumer  compliance 
examination  rating  system.  The  Board  is 
proposing  to  substitute  the  numerical 
ratings  for  the  term  "at  least 
satisfactory." 

The  final  paragraph  of  the  public 
welfare  investment  section  sets  out 
procedures  regarding  preexisting  public 
welfare  investments  as  of  the  effiective 
date  of  the  rule  (January  9,  1995).  The 
latest  date  for  complying  with  any 
action  required  by  this  paragraph  was 
January  9. 1996.  As  this  paragraph  is 
now  obsolete,  the  Board  is  proposing  to 
delete  iL 


Finally,  as  discussed  above,  the  Board 
is  proposing  to  define  "capital  stock  and 
surplus"  for  purposes  of  Regulation  H. 
The  proposed  definition  would  also 
apply  to  the  capital  limitations 
associated  with  public  welfare 
investments. 

Section  208.23    Agricultural  Loan  Loss 
Amortization 

Proposed  §  208.23  would  have  a 
sunset  date  of  January  1,  1999,  because 
the  enabling  statute  provides  that  bcmks 
may  only  use  this  amortization 
provision  through  1998.*  Because  the 
terms  of  proposed  §  206.23  expire  on 
January  1,  1999,  banks  are  no  longer 
able  to  establish  new  capital  restoration 
plans.  Since  the  terms  of  §  208.23  apply 
only  to  existing  capital  restoration 
plans,  proposed  §  208.23  eliminates  all 
references  relating  to  establishing  new 
capital  restoration  plans,  such  as  the 
requirements  for  submitting  proposals 
to  establish  capital  restoration  plans  and 
the  eligibility  requirements  for 
establishing  plans. 

Section  208.24    Letters  of  Credit  and 
Acceptances 

The  proposal  does  not  substantively 
amend  existing  §  208.8(d),  entiUed 
"Letters  of  credit  and  acceptances." 

Section  208.25    Loans  in  Areas  having 
Special  Flood  Hazards 

Existing  §  208.23,  relating  to  loans  by 
State  member  banks  in  identified  flood 
hazard  areas,  was  recently  amended  by 
the  Board  and  issued  as  a  joint  final  nile 
on  August  16,  1996.'  The  current 
proposal  does  not  propose  to  modify  the 
language  of  the  flood  insurance 
provisions.  The  sample  form  of  notice 
included  in  the  final  rule  will  be  located 
at  the  end  of  Subpart  B  as  Appendix  A 
to  proposed  §  208.25. 

Subpart  C  Bank  Securities  and 
Securities-Related  Activities 

Section  208.31     State  Member  Banks  as 
Transfer  Agents 

Current  §  208.8(0  would  be  revised 
and  replaced  by  proposed  §  208.31. 
Proposed  §  208.31  incorporates  by 
reference  the  rules  of  the  Securities  and 
Exchange  Commission  (SEC)  prescribing 
procedures  for  registration  of  transfer 
agents  for  which  the  SEC  is  the 


♦The  Office  of  the  Comptroller  of  the  Currency 
(OCX!)  and  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  have  adopted  this  some  sunset 
dale  for  their  agricultural  loan  loss  rules  (60  FR 
27401.  May  24.  1995KO0C);  (61  FR  33S42.  July  1. 
1996KFDIC). 

'61  FR  456S3  (August  29,  1996)  The  final  rule, 
which  became  effective  October  1.  1996.  replaced 
the  provisions  of  §  208.8(e)  %vith  a  new  §  208.23 
(now  proposed  i  208.25). 


appropriate  regulatory  agency  (12  CFR 
240.17Ac2-l).  Although  section 
17(a)(d)(l)  of  the  Securities  Exchange 
Act  of  1934  (the  1934  Act)  (15  U.S.C. 
78q-](d)(l))  generally  subjects  all 
transfer  agents  to  SEC  rules,  section 
17A(c)  (15  U.S.C.  78q-l(c))  provides  that 
transfer  agents  shall  register  with  their 
appropriate  regulatory  agencies.  Current 
§  208.8(f)  sets  forth  procediual 
requirements  for  State  member  banks 
that  register  as  transfer  agents,  which 
are  virtually  identical  to  the  SEC's 
registration  rules.  Because  the  Board 
does  not  need  to  maintain  separate 
procedures,  the  proposal  incorporates, 
by  reference,  the  SEC's  rule,  substituting 
the  "Board"  for  the  "SEC"  or 
"Commission."  The  proposal  also 
clarifies  that  State  member  bank  transfer 
agents  must  comply  with  the  SEC's 
rules  prescribing  operational  and 
reporting  requirements  applicable  to  all 
tiansfer  agents  (17  CFR  240.17Ac2-2 
and  240.1 7Ad-l  et  seq.),  adopted  by  the 
SEC  pureuant  to  section  17A  of  the  1934 
Act  (15  U.S.C.  78q-l). 

Section  208.32    Notice  of  Disciplinary 
Sanctions  Imposed  by  Registered 
Clearing  Agency 

Existing  §  208.8(g)  is  reniunbered  as 
proposed  §  208.32,  with  minor 
clarifications  and  subheadings  added. 
The  1934  Act  requires  the  registration  of 
clearing  agencies  and  authorizes  a 
registered  clearing  agency  to  deny 
participation  in  the  clearing  agency  or  to 
impose  certain  disciplinary  sanctions 
upon  participants,  including  limiting 
access  to  the  clearing  agency's  services. 
15  U.S.C.  78q-l (b)(3)(G)  and  (b)(5)(C). 
Proposed  §  208.32  covers  notices  by 
registered  clearing  agencies  of  such 
adverse  actions.  The  Board  considered 
incorporating  the  SEC's  regulations  by 
reference  but  decided  instead  to  retain 
its  existing  regulation  because  it  is 
limited  to  State  member  banks  and  their 
subsidiaries,  which  makes  it  simpler 
and  clearer  than  the  corresponding  SEC 
rule. 

Section  208.33    Application  for  Stay  or 
Review  of  Disciplinary  Sanctions 
Imposed  by  Registered  Clearing  Agency 

Under  the  proposal,  §  208.8(h)  and 
§208.8(i)  would  be  revised  and  replaced 
by  proposed  §  208.33.  The  resulting  new 
section  would  incorporate,  by  reference, 
the  SEC's  rules  regarding  applications 
by  persons  for  whom  the  SEC  is  the 
appropriate  regulatory  agency  for  stays 
and  reviews  of  disciplinary  sanctions, 
thereby  making  these  rules  applicable  to 
such  applications  by  State  member 
banks  and  their  subsidiaries.  Persons 
aggrieved  by  clearing  agency  action  that 
denies  them  participation  in  the 


clearing  agency  or  imposes  certain 
disciplinary  sanctions  upon 
participants,  including  limiting  access 
to  the  clearing  agency's  services,  may 
request  a  stay  of  such  action  or  appcnl 
such  action  to  the  appropriate 
regulatory  agency.  The  Board  is  the 
appropriate  regulatory  agency  with 
respect  to  State  member  banks  that  are 
clearing  agencies.  The  Board's  current 
rules  on  stays  in  §  208.8(h)  and  on 
review  in  §  208.8(i)  are  virtually 
identical  to  the  SEC's  rules.  Therefore, 
the  Board  does  not  need  to  maintain 
separate  rules.  The  proposal  simply 
incorporates  the  SEC's  rules,  with  the 
Board  substituted  for  the  SEC. 

Section  208.34  Recordkeeping  and 
Confirmation  of  Certain  Securities 
Transactions  Effected  by  State  Member 
Banks 

The  proposal  includes  a  place  holder 
for  existing  §  208.24  at  proposed  new 
§  208.34.  Existing  §  208.24  was  issued  as 
a  final  rule  on  March  5. 1997  (62  FR 
9909),  with  an  effective  date  of  April  1, 
1997.  The  text  of  existing  §  208.24  will 
be  incorporated  in  its  entirety  at 
§  208.34  when  this  proposal  is  issued  as 
a  final  rule. 

Section  208.35  Qualification 
Requirements  for  the  Recommendation 
or  Sale  of  Certain  Securities 

The  proposal  includes  a  place  holder 
for  proposed  new  §  208.35.  The  Board  is 
seeking  public  comment  on  proposed 
§  208.35  separately  irom  this  proposal. 

Section  208.36  Reporting  Requirements 
for  State  Member  Banks  Subject  to  the 
Securities  Exchange  Act  of  1 934 

Existing  §  208.16  has  not  been 
substantively  modified  but  has  been 
moved  to  proposed  §  208.36. 

Section  208.37  Government  Securities 
Sales  Practices 

The  proposal  includes  a  place  holder 
for  §  208.25  at  proposed  §  208.37. 
Section  208.25  was  issued  as  a  final  rule 
on  March  19, 1997  (62  FR  13276).  The 
text  of  existing  §  208.25  will  be 
incorporated  in  its  entirety  at  §  208.37 
when  this  proposal  is  issued  as  a  final 
rule. 

Subpart  D  Prompt  Corrective  Action 

The  proposal  does  not  significanUy 
amend  the  terms  of  existing  Subpart  B 
other  than  to  redesignate  it  as  Subpart 
D  and  to  amend  §  208.41  to  provide  the 
Federal  Reserve  with  the  option  of  using 
period-end  total  assets  rather  than 
average  total  assets  for  purposes  of 
defining  total  assets.  This  option  will 
allow  the  use.  in  certain  circumstances, 
of  a  definition  of  total  assets  that  more 


accurately  reflects  the  true  asset  base  of 
an  institution  for  determining  whether  it 
is  critically  undercapitalized.  This 
should  be  helpful  in  working  with 
banks  with  rapidly  shrinking  asset 
bases. 

Subpart  E  Real  Estate  Lending  and 
Appraisal  Standards 

The  proposal  does  not  substantively 
amend  the  terms  of  existing  Subpart  C 
but  merely  redesignates  Subpart  C  as 
Subpart  E.  In  addition,  existing  §  208.18 
of  existing  Subpart  A  would  not  be 
substantively  amended  but  would  be 
added  to  proposed  Subpart  E  as  new 
§  208.50,  entitled  "Real  Estate  Lending 
and  Appraisal  Standards." 

Subpart  F  Miscellaneous  Requirements 

Section  208.61     Bar\k  Security 
Procedures 

Regulation  P  (12  CFR  part  216),  as 
amended  by  the  Board  on  May  1, 1991, 
is  proposed  to  be  incorporated  into 
Regulation  H  at  §  208.61.  A  proposed 
rule  to  remove  12  CFR  part  216  is  found 
elsewhere  in  today's  Federal  Register. 

Section  208.62    Suspicious  Activity 
Reports 

Existing  §  208.20  was  amended  by  the 
Board  and  was  issued  as  a  final  rule  on 
February  5,  1996;  therefore,  it  would  not 
be  amended  substantively  by  this 
proposal  but  would  be  moved  to  new 
§  208.62. 

Section  208.63    Procedures  for 
Monitoring  Bank  Secrecy  Act 
Compliance 

Existing  §  208.14  is  not  being 
substantively  amended  under  the 
proposal,  but  is  being  redesignated  as 
§  208.63. 

Section  208.64    Frequency  of 
examination 

The  proposal  includes  a  place  holder 
for  existing  §  208.26.  The  Board  issued 
existing  §  208.26  as  an  interim  rule  with 
request  for  public  comment  on  February 
12. 1997  (62  FR  6449).  Existing  §  208.26 
will  be  incorporated  in  its  entirety  at 
proposed  §  208.64  once  it  is  finalized. 

Subpart  G  Interpretations 

The  proposal  eliminates 
interpretations  208.125-208.128, 
reletters  existing  Subpart  E  as  Subpart 
G,  and  renumbers  the  remaining 
interpretations.  In  addition,  the  Board  is 
seeking  comment  as  to  whether  it 
should  amend  proposed  interpretation 
§  208.102,  entiUed  "Investments  in 
Shares  of  an  Investment  Company."  to 
provide  for  an  alternative  limit  for 
diversified  investment  companies.  The 
Board  is  seeking  comment  on  whether. 


like  the  OCC,  it  should  allow  a  bank  to 
elect  not  to  combine  its  pro  rata  interest 
in  a  particular  security  in  an  investment 
company  with  the  bank's  direct 
holdings  of  that  sectirity  if:  (1)  The 
investment  company's  holdings  of  the 
securities  of  any  one  issuer  do  not 
exceed  5  percent  of  its  total  portfolio; 
and  (2)  if  the  bank's  total  holdings  of  the 
investment  company's  shares  do  not 
exceed  the  most  stringent  investment 
limitation  that  would  apply  to  any  of 
the  securities  in  the  company's  portfolio 
if  those  seciuities  were  purchased 
directly  by  the  bank. 

The  proposal  also  deletes  three 
miscellaneous  interpretations  (12  CFR 
250.300-250.302)  under  the  Bank 
Service  Company  Act  (12  U.S.C.  1861  et 
seq.).  The  Board  believes  that  these 
interpretations  are  no  longer  necessary 
because  the  substance  of  the 
interpretations  is  now  covered  by  the 
express  requirements  of  the  Bank 
Service  Company  Act. 

In  addition,  the  proposal  includes  a 
place  holder  for  §  208.129,  an 
interpretation,  entitled  "Obligations 
concerning  institutional  customers." 
Section  208.129  was  issued  as  a  final 
rule  on  March  19, 1997  (62  FR  13276). 
The  text  of  existing  §  208.129  will  be 
incorporated  in  its  entirety  at  §  208.103 
when  this  proposal  is  issued  as  a  final 
rule. 

Sections  Proposed  To  Be  Eliminated 

Banking  Practices 

Existing  S  208.8  is  proposed  to  be 
eliminated  in  its  current  form.  The  parts 
of  existing  §  208.8  that  address  the 
requirements  of  State  member  banks  as 
transfer  agents  (existing  §  208.8(f))  and 
registered  clearing  agencies  (existing 
§  208.8(g)-(i)),  along  vrith  the 
corresponding  recordkeeping  rules 
(existing  §  208.8(k)),  would  be  amended 
(except  for  208.8(g))  and  relocated  to 
proposed  Subpart  C,  entiUed  "Bank 
Securities  and  Securities  Related 
Activities.  '  Existing  §  208. 8(j),  relating 
to  municipal  securities  dealers,  would 
be  deleted  in  its  entirety.  This 
amendment  is  described  in  greater 
detail  below.  The  requirements  for 
letters  of  credit  and  acceptances, 
existing  §  208.8(d),  would  not  be 
significanUy  amended  but  would  be 
moved  to  proposed  new  §  208.24, 
entiUed  "Letters  of  Credit  and 
Acceptances,"  located  within  proposed 
Subpart  B,  entiUed  "Investments  and 
Loans." 

The  general  requirements  of  existing 
§  208.8(a),  which  requires  State  member 
banks  to  conduct  their  business  in  a  safe 
and  sound  manner,  would  be  amended 
to  provide  greater  clarity  and  moved  to 
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proposed  new  §  208.3(e).  entitled 
"Conditions  of  Membership."  Existing 
§  208.8(b).  which  addresses  the 
conditions  under  which  the  Board  will 
waive  conditions  of  membership,  is 
proposed  to  be  relocated  to  new 
§  208.3(f).  Existing  §  208.8(c)  is 
proposed  to  be  eliminated.  It  states  the 
general  requirement  that  banks  shall  not 
engage  in  unsafe  or  unsound  practices, 
which  is  proposed  to  be  incorporated  in 
new  §  208.3(e).  Existing  §  208.8(c)  also 
states  the  Board's  authority  to  designate 
practices  as  unsafe  or  unsound  in  the 
future.  The  Board  considers  it 
nnnecessary  to  state  that  Regulation  H 
does  not  limit  in  any  way  the  Board's 
enforcement  authority. 

Board  Forms 

Existing  §  208.12,  making  all  forms 
refiened  to  in  existing  Regulation  H  a 
part  of  the  regulation,  would  be  deleted. 
The  proposal  would  eliminate  most 
refiarences  to  specific  forms. 

Disclosure  of  Financial  Condition 

Existing  §  208.17  requires  a  State 
member  bank  to:  1.  Make  year-end  Call 
Reports  or  other  alternative  information 
available  to  shareholders,  customers, 
and  the  general  public  upon  request;  2. 
furnish  a  written  announcement  to 
shareholders  advising  them  of  the 
availability  of  this  information;  and  3. 
use  reasonable  means  at  their  disposal 
to  inform  the  public  of  the  availability 
of  this  information.  The  Board 
previously  indicated  in  the  Joint  Report 
to  Congress  on  Streamlining  Regiilatory 
Requirements  (September  23.  1996)  that 
it  would  reconsider  the  need  for  this 
provision  when  Call  Reports,  or  other 
finanrial  information  on  State  member 
banks,  become  more  readily  available 
electronically.  Since  summary  Rnancial 
information  derived  from  Call  Reports  is 
DOW  available  through  the  Internet  (from 
the  FDIC  for  all  insured  depository 
institutions,  including  Stete  member 
banks  *),  the  Board  is  requesting 
comment  as  to  whether  existing  §  208.17 
should  be  eliminated. 

If  the  Board  chooses  not  to  eliminate 
§208.17,  the  Board  would  amend  the 
language  of  §  208. 1 7  to  provide  greater 
clarity  as  to  the  information  that  must 
be  disclosed  to  the  public  by  State 
member  banks  and  to  incorporate  in 
Regulation  K  the  portions  of  existing 
§  208.17  that  relate  to  foreign  banks  or 
state  licensed  branches  of  foreign  banks. 

Municipal  Securities  Dealers 

Existing  $  208.8(j)  would  be  deleted 
under  the  proposal.  Section  15B(b)  of 


■AddWanaUy.  the  Board  anticipata*  that  mora 
"^naiva  public  Call  Raporl  daU  will  bacome 
dMtMigh  ika  iKaiuat  m  ttoa  bitura. 


the  1934  Act  (15  U.S.C.  78o-4(b)) 
creates  the  Municipal  Securities 
Rulemaking  Board  (MSRB)  and  requires 
MSRB  regulations  to  mandate  standards 
of  training,  experience,  competence,  and 
other  qualifications  for  municipal 
securities  brokers  and  dealers  and  any 
natural  persons  associated  with  them. 
The  MSRB  has  issued  Rule  G-7 
(Information  Concerning  Associated 
Persons)  requiring  principals  and 
representatives  associated  with  bank 
municipal  securities  dealers  to  file  Form 
MSD— 4  (Uniform  Application  for 
Municipal  Securities  Principal  or 
Municipal  Securities  Representative 
Associated  with  a  Bank  Municipal 
Securities  Dealer)  with  the  dealer.  In 
turn,  the  dealer  shall  verify  the  accuracy 
and  completeness  of  such  form  and  file 
it  with  the  appropriate  regulatory 
authority.  If  a  principal  or 
representative  is  terminated,  the  broker 
or  dealer  must  file  Form  MSD-5 
(Uniform  Termination  Notice  for 
Municipal  Seciuities  Principal  or 
Municipal  Securities  Representative 
Associated  with  a  Bank  Municipal 
Securities  Dealer)  with  the  appropriate 
regulatory  authority. 

Section  208.8(j)  contains  a  Board  rule 
virtually  identical  to  the  MSRB  rule  in 
these  matters.  As  such,  it  is  duplicative 
and  unnecessary,  and  the  Board 
proposes  to  remove  it.  The  Board  notes 
that  section  15B(a)  of  the  1934  Act  (15 
U.S,C.  78o-4(a))  and  the  rules  of  die 
SEC  thereunder  (17  CFR  240.15Ba2-l) 
similarly  require  municipal  securities 
dealers  that  are  banks,  or  separately 
identifiable  departments  or  divisions  of 
banks  (as  defined  by  the  MSRB),  to 
register  with  the  SEC  on  Form  MSD. 
The  Board  has  never  found  a  need  to 
duplicate  these  SEC  regulations,  and 
proposes  to  follow  the  same  approach 
for  principals  and  representatives  as  for 
dealers. 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  requires  an  agency  to 
publish  an  initial  regulatory  flexibility 
analysis  with  any  notice  of  proposed 
rulemaking.  The  initial  regulatory 
flexibility  analysis  (5  U.S.C.  603(b)) 
requires  an  agency  to  describe  the 
reasons  why  the  proposed  rule  is  being 
considered  and  a  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule.  The  "Supplementary 
Information,"  above,  contains  this 
information.  The  proposed  rules  require 
no  additional  reporting  or 
recordkeeping  requirements  and  do  not 
overlap  with  other  federal  rules. 

The  initial  regulatory  flexibility 
analysis  also  requires  a  description  of 
and.  where  feasible,  an  estimate  of  the 


number  of  small  entities  to  which  the 
proposed  rule  will  apply.  The  proposal 
will  apply  to  all  depository  institutions 
regardless  of  size.  The  proposal  will 
apply  to  all  State  member  banks,  which 
numbered  1,021  as  of  September  30, 
1996. 

The  Board  expects  that  the  proposed 
changes  will  reduce  regulatory  filings, 
reduce  the  paperwork  burden  and 
processing  time  associated  with 
regulatory  filings,  reduce  the  costs 
associated  with  complying  with 
regulation,  and  improve  the  ability  of 
banks  to  conduct  business  on  a  more 
cost-efficient  basis.  For  example,  the 
proposal  is  generally  designed  to  reduce 
burden  by  removing  out-dated  material 
and  by  re-organizing  the  remaining 
material  so  it  is  easier  to  locate  and  to 
read. 

The  proposal  also  seeks  to  reduce 
burden  by  incorporating  expedited 
procedures  for  membership  and  branch 
applications  for  certain  banks  and  by 
reducing  the  processing  period  for 
expedited  applications  from  5  to  3  days 
after  the  close  of  the  public  conunent 
period.  In  addition,  the  proposal 
expands  the  circiunstances  under  which 
the  Board  will  consider  waivers  of 
conditions  of  membership,  eliminates 
existing  requirements  regarding 
disclosure  of  financial  condition,  and 
eliminates  the  requirement  that  banks 
obtain  deposit  insurance  in  order  to 
become  State  member  banks.  The 
proposal  also  provides  for  an  alternate 
definition  of  total  assets  for  institutions 
with  rapidly  declining  asset  bases.  The 
Board  invites  public  comment  on 
whether  the  proposal  serves  to  reduce 
regulatory  burden. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  proposed  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget. 
Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (7100-0046.  7100- 
0091.  7100-0097. 7100-0112.  7100- 
0139, 7100-0196. 7100-0212.  7100- 
0250. 7100-0261, 7100-0264.  7100- 
0278,  or  7100-0280),  Washington.  DC 
20503.  with  copies  of  such  comments  to 
be  sent  to  Mary  M.  McLaughlin,  Chief. 
Financial  Reports  Section,  Division  of 
Research  and  Statistics,  Mail  Stop  97. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551. 

The  collection  of  information 
requirements  in  this  proposed 
regulation  are  found  in  12  CFR  part  208. 


The  respondents  and  recordkeepers  are 
state  member  banks. 

The  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to,  these 
information  collections  unless  they 
display  currenUy  valid  OMB  control 
numbers. 


The  following  table  shows  the  current 
Regulation  H  burden  by  Federal  Reserve 
report,  along  with  a  notation  on  whether 
and  how  the  burden  might  be  affected 
by  the  proposed  changes.  Based  on  an 
hourly  cost  of  $20  for  the  H  reports,  the 
FR  2230.  and  the  FR  4004,  and  $30  for 


the  remaining  FR  reports,  the  annual 
cost  to  the  public  is  estimated  to  be 
$5,378,650.  The  Federal  Reserve 
believes  that  the  proposed  changes 
would  residt  in  a  net  decrease  in  annual 
burden  for  this  regulation  of  less  than 
100  hours. 


Burden  for  Regulation  H:  State  Member  Banks  (SMBs) 

Report 

OMB  No. 
(7100- 

) 

Report  name 

Annual 
burden 
hours 

Burden  type 

Effect  of  proposed  Reg  H 
changes  on  burden 

HI 

0091 

Securities  Activities  of  SMBs  

2,835 

Reporting  „ 

None. 

H2  

0280 

Loans  Secured  by   Real   Estate  in 

17,172 

Reporting  

None. 

Flood  Hazard  Areas. 

8,586 

Disclosure  

None. 

1,042 

Recordkeeping 

None. 

H3  

0196 

Securities  Transactions  made  Pursu- 
ant to  Section  208.8(k)(2,3,&5). 

165,520 

Recordkeeping  and  discto- 
sure. 

None. 

H4  

0250 

Real  Estate  Appraisal  Standards  for 
Federalty  Related  Transactions. 

^29,710 

Recordkeeping 

None. 

H5 

0261 

Real  Estate  Lendina  Standards 

39,000 

Recordkeeping 

Hone. 

H6  

0278 

Public  Welfare  Investments  of  SMBs 

118 

Recordkeeping  and  dtsckv 
sure. 

No  effect  on  burder\/re9pond- 
ent  Total  burden  mxM  in- 
crease by  an  estirnated 
10%  resulting  from  the  pro- 
posal to  Hberalize  the  limita- 
tkxi  on  a  project's  value  as 
a  percent  of  capital  &  sur- 
plus. 

FR  2083  

0046 

Membership  Application _ 

1  988 

Reporting 

broadened  authority  of 

Board  to  grant  waivers. 

FR  2230  

0212 

Suspicious  Activity  Report  . — 

2  7,200 

Reporting  and  record- 
keeping. 

None. 

FR  4001 

0097 

Domestic  Branch  Notification 

415 

Reporting  „ _ 

Burden  reduction  estimated  at 

20%  if  branch  applications 
are  no  kKiger  required  kx 
ATlMs,  rerrrate  service  units, 
offices  of  affikated  deposi- 
tory institutkxw,  or  kx  toan 
origirtation  faciMies  wt>ere 
the  proceeds  of  the  k>an  are 
not  disbursed.  Also,  fewer 
notifications  ntay  be  submit- 
•    ted,  tor  2  reasons:  the  dan- 
fnation  o(  tt>e  interpretation 
of  "rekxabon,"  and  the  sirv 

gle  noulication  tor  an 
branches  SMBs  plan  to  es- 
tablish in  a  1-year  period. 

FR  4004  

0112 

Written  Security  Pmgram  for  SMBs  .... 

484 

Recordkeeping 

No  effect  on  the  burden  for 
this  information  coMectfon; 
however,  burden  wouU  be 
transtorred  (rom  Ragutatkyi 

p 

FR  4014  

0139 

Investn)ent  in  Bank  Premises  

75 

Reporting  „ 

rion8. 

FR4031  

0264 

Branch  Ctosing  Notification 

612 

Reporting  _ 

None. 

307 

Dadoaure 

280 

Recordkeeping  .._   

ai 

Total  

275.344 

^  8250  hours  (27.8%)  of  this  burden  is  attributable  to  ReguiatnnY.  _     ^   . 

2|n  addKion  to  the  burden  tor  SMBs  and  their  nonbank  affiliates,  the  burden  for  this  report  includes  burden  for  Edge  corporabons  (RegiMbon 

S,  bank  hokSng  companies  and  their  rxxibank  subskliaries  (Regulation  Y),  and  branches,  agencies,  and  nonbank  subsktenes  of  foreign  banks 
eguiatonK). 


No  issues  of  confidentiality  under  the 
provisions  of  the  Freedom  of 
Information  Act  normally  arise  for  any 
of  these  information  collections  other 


than  for  FR  2230;  however,  that  report 
is  not  affected  by  these  proposed 
changes. 


Comments  are  invited  on:  a.  whether 
the  collections  of  information  are 
necessary  for  the  proper  performance  of 
the  Federal  Reserve's  functions; 
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including  whether  the  information  has 
practical  utility;  b.  the  accuracy  of  the 
Federal  Reserve's  estimate  of  the  burden 
of  the  information  collections,  including 
the  cost  of  compliance;  c.  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
d.  ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Derivation  Table 

{This  table  directs  readers  to  the  provision(s) 
o«  existing  Regulation  H,  if  any,  upon  which 
the  propcsed  proviskxi  is  t)ased.] 


Revised  provision 

208.1  

20a2 

208J{a) 

208.3(b) 

208.3(c) 

208.3(d)  . 

208.3(e) 

208.3(f) 

208.3(g) 

208.5 „....™"I" 

208.6(a) 

208.6(b) 

208.6(c)  — 

208.6(d) 

208.6(e) 

208.6(f) „ 

208.7 

208.21  

208.22  "".„!! 

208.23 „ 

208.24 

208.25 

208.30 

208J1  

208.32 

208.33 

208.34 

208.35 

208JJ6 

208J7 

208.40  _ 

208.41  

208.42 

208.43 

208.44 

208.45 

20&50  „ 

20851  

208J0 

208.61  

208.62 

208.83 „ 

208.84 

208.100 

208.101  

208.102  

208.103  ".Z 


Original  provision 


None. 
208.1. 
208.2. 

208.4,  208.5. 

208.5. 

Added. 

208.7. 

208.10. 

208.11. 

208.13. 

206.19. 

208.9. 


Non0. 

None. 

208.9(b)(7). 

None. 

208.28. 

None. 

Nona. 

208.21. 

208.15. 

208.8(d). 

208.23. 


208.8(f). 

208.8(h),  208.8(i). 

208.8(g). 

208.24. 

None. 

208.16. 

208.25. 

208.30. 

208.31. 

208.32. 

208.33. 

208.34. 

208.35. 

208.51. 

208.52. 


208.20. 

208.14. 

208.26. 

208.116. 

None. 

206.124. 

208.129. 


List  of  Subjects 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking,  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements, 
Securities. 

12  CFR  Part  250 

Federal  Reserve  System. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
chapter  U  of  title  12  of  the  (Zode  of 
Federal  Regulations  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  Part  208 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  24.  36,  92a.  93a. 
248(a).  248(c).  321-338a.  371d,  461.  481-486. 
601.  611,  1814.  1816.  1818.  1820(d)(9). 
1823(j).  1828(o).  18310.  1831p-l,  1831r-l, 
1835a,  1882.  2901-2907.  3105.  3310.  3331- 
3351,  and  3906-3909;  15  U.S.C.  78b.  781(b). 
781(g).  78l(i).  7Bo-4(c)(5).  78q.  78q-l.  and 
78w:  31  U.S.C.  5318;  42  U.S.C.  4012a,  4104a. 
4104b,  4106  and  4128. 

2.  The  table  of  contents  to  part  208  is 
revised  to  read  as  follows: 

Subpart  A— General  Membership  and 

Branching  Requirements 

Sec. 

208.1  Authority,  purpose,  and  scope. 

208.2  Definitions. 

208.3  Application  and  conditions  for 
membership  in  the  Federal  Reserve 
System. 

208.4  Capital  adequacy. 

208.5  Dividends  and  other  distributions. 

208.6  Establishment  and  maintenance  of 
branches. 

208.7  Prohibition  against  use  of  interstate 
branches  primarily  for  deposit 
prtxluction.  [Reserved] 

Subpart  B— 4nv«stm«nts  and  Loans 

208.20    Authority,  purpose,  and  scope. 
■  208.21     Investments  in  premises  and 
securities. 

208.22  Community  development  and  public 
wel£ue  investments. 

208.23  Agricultural  loan  loss  amortization. 

208.24  Letters  of  credit  and  acceptances. 

208.25  Loans  in  areas  having  special  flood 
hazards. 

Subpart  C— Bank  Sacurtttas  and  Sacurttias- 
RaMad  Activttias 

208.30  Authority,  purpose,  and  scope. 

208.31  State  member  banks  as  transfer 
agents. 

208.32  Notice  of  disciplinary  sanctions 
imfKjsed  by  registered  clearing  agency. 

208.33  Application  for  stay  or  review  of 
disciplinary  sanctions  imposed  by 
registered  clearing  agency. 


208.34  Recordkeeping  and  confirmation  of 
certain  securities  transactions  effiected  by 
State  member  banks.  [Reserved] 

208.35  Qualification  requirements  for 
transactions  in  certain  securities. 
[Reserved] 

208.36  Reporting  requirements  for  State 
member  banks  subject  to  the  Securities 
Exchange  Act  of  1934. 

208.37  Government  seciuities  sales 
practices.  [Reserved] 

Subpart  O— Prompt  Corractiva  Action 

208.40  Authority,  purpose,  scope,  other 
supervisory  authority,  and  disclosure  of 
capital  categories. 

208.41  Definitions  for  purposes  of  this 
subpart. 

208.42  Notice  of  capital  category. 

208.43  Capital  measures  and  capital 
category  definitions. 

208.44  Capital  restoration  plans. 

208.45  Mandatory  and  discretionary 
supervisory  actions  under  section  38. 

Subpart  E— Real  Estate  Landing  and 
Appraisal  Standards 

208.50  Authority,  purpose,  and  scope. 

208.51  Real  estate  lending  standards. 

Subpart  F— MIscallanaous  Raquiremants 

208.60  Authority,  piupose.  and  scope. 

208.61  Bank  security  procedures. 

208.62  Suspicious  activity  reports. 

208.63  Procedures  for  monitoring  Bank 
Secrecy  Act  compliance. 

208.64  Frequency  of  examination. 
(Reserved) 

Subpart  G— Interpretations 

208.100  Sale  of  bank's  money  orders  off 
premises  ds  establishment  of  branch 
office. 

208.101  Investments  in  Federal  Agricultiual 
Mortgage  Corporation  (Fanner  Mac) 
stock. 

208. 1 02  Investments  in  shares  of  an 
investment  company. 

208.103  Obligations  concerning 
institutional  customers.  (Reserved) 

Appendix  A  to  Part  206— Capital  Adequacy 
Guldalinas  for  Stale  Member  Banlts:  Risk- 
Baaad  Measure 

Appendix  B  to  Part  208— Capital  Adequacy 
Guidailnas  for  Stale  Mambar  Banks:  Tlar  1 
Lavaraga  Maaauta 

Appendix  C  to  Part  208    Intaragancy 
Guidelines  for  Real  Estate  Landing  Poticias 

Appendix  D  to  Part  208— intaragancy 
Guldalinas  Establishing  Standards  for 
Safety  and  Soundness 

Appendix  E  to  Part  208— Capital  Adequacy 
Guldalinas  for  State  Mambar  Banks;  Market 
Risk  Maasura 

3.  Subparts  A  through  E  are  revised 
and  subparts  F  and  G  are  added  to  read 
as  follows: 
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Subpart  A— General  Membership  artd 
Branching  Requirements 

S  208.1    Autfwrlty,  purpose,  and  scope. 

(a)  Authority.  Subpart  A  of  Regulation 
H  (12  CFR  part  208,  Subpart  A)  is  issued 
by  the  Board  of  C^ovemors  of  the  Federal 
Reserve  System  (Board)  imder  12  U.S.C. 
24,  36:  sections  9, 11,  21,  25  and  25A 

of  the  Federal  Reserve  Act  (12  U.S.C. 
321-338a,  248(a),  248(c),  481-486,  601 
and  611);  sections  1814, 1816, 1818, 
1820(d)(8),  18310.  1831p-l,  18311^1 
and  1835a  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1814, 1816. 
1818, 18310, 1831p-l,  1831r-l,  and 
1835);  and  12  U.S.C.  3906-3909. 

(b)  Purpose  and  Scope.  (1)  The 
requirements  of  this  part  208  govern 
State  member  banks  and  state  banks 
eligible  for  admission  to  membership  in 
the  Federal  Reserve  System  (System) 
under  section  9  of  the  Federal  Reserve 
Act  (Act).  This  part  208  does  not  govern 
banks  eligible  for  membership  under 
section  2  or  19  of  the  Act.'  Any  bank 
desiring  to  be  admitted  to  the  System 
under  the  provisions  of  section  2  or  19 
should  communicate  with  the  Federal 
Reserve  Bank  with  which  it  desires  to 
do  business. 

(2)  This  subpart  A  describes  the 
eligibility  requirements  for  membership 
of  state-<^iartered  banking  institutions  in 
the  System,  the  general  conditions 
imposed  upon  members,  including 
capital  and  dividend  requirements,  as 
well  as  the  requirements  for  establishing 
and  maintaining  branches. 

f  208.2    Definitions. 

For  the  purposes  of  this  part: 

(a)  Board  of  Directors  means  the 
governing  board  of  any  institution 
performing  the  usual  functions  of  a 
board  of  directors. 

(b)  Board  means  the  Board  of 
Ck)vemor8  of  the  Federal  Reserve 
System. 

(c)  Branch  (1)  Branch  includes  any 
branch  bank,  branch  office,  branch 
agency,  additional  office,  or  any  branch 
place  of  business  that  receives  deposits, 
pays  checks,  or  lends  money.  A  branch 
may  include  a  temporary,  seasonal,  or 
mobile  facility  that  meets  these  criteria. 

i2)  Branch  does  not  include: 
i)  A  loan  origination  facility  where 
the  proceeds  of  loans  are  not  disbursed; 


■  Under  section  2  of  the  Federal  Reserve  Act. 
every  national  bank  in  any  state  shall,  upon 
commencing  business,  or  within  90  days  after 
admission  into  the  Union  of  the  State  in  which  it 
is  located,  become  a  member  of  the  System.  Under 
section  19  of  the  Federal  Reserve  Act,  national 
banks  and  banlu  organized  under  local  laws, 
located  in  a  dependency  or  insular  possession  or 
any  part  of  the  United  States  outside  of  the  States 
of  the  United  States  and  the  District  of  Columbia, 
are  not  required  to  become  members  of  the  System 
but  may,  with  the  consent  of  the  board,  become 
mamban  of  the  System. 


(ii)  An  office  of  an  affiliated 
depository  institution  that  provides 
services  to  customers  of  the  member 
bank  on  behalf  of  the  member  bank; 

(iii)  An  automated  teller  machine; 

liv)  A  remote  service  unit; 

(v)  A  facility  to  which  the  bank  does 
not  permit  members  of  the  public  to 
have  physical  access  for  purposes  of 
making  deposits,  paying  checks,  or 
borrowing  money  (such  as  an  office 
established  by  the  bank  that  receives 
deposits  only  through  the  mail);  or 

(^n)  A  facility  that  is  located  at  the  site 
of,  or  is  an  extension  of,  an  approved 
main  office  or  branch.  The  Board 
determines  whether  a  facility  is  an 
extension  of  an  existing  main  or  branch 
office  on  a  case-by-case  basis. 

(d)  Capital  stock  and  surplus  means, 
unless  otherwise  provided  in  this  part, 
or  by  statute.  Tier  1  and  Tier  2  capital 
included  in  a  member  bank's  risk-based 
capital  (under  the  guidelines  in 
appendix  A  of  this  part)  and  the  balance 
of  a  member  bank's  allowance  for  loan 
and  lease  losses  not  included  in  its  Tier 
2  capital  for  calculation  of  risk-based 
capital,  based  on  the  bank's  most  recent 
consolidated  Report  of  Condition  and 
Income  filed  under  12  U.S.C.  324. 

(e)  Eligible  Ixink  means  a  member 
bank  that: 

(1)  Is  well-capitalized  as  defined  in 
Subpart  D  of  this  part; 

(21  Has  a  composite  Uniform 
Financial  Institutions  Rating  System 
(CAMELS)  rating  of  1  or  2; 

(3)  Has  a  Community  Reinvestment 
Act  [CRA]  (12  U.S.C.  2906)  rating  of 
"Outstanding"  or  "Satisfactory;" 

(4)  Has  a  compliance  rating  of  1  or  2; 

and 

(5)  Has  no  major  unresolved 
supervisory  issues  outstanding  (as 
determined  by  the  Board  and 
appropriate  Federal  Reserve  Bank  in  its 
discretion). 

(f)  State  bank  means  any  bank 
incorporated  by  special  law  of  any  State, 
or  organized  under  the  general  laws  of 
any  State,  or  of  the  United  States, 
including  a  Morris  Plan  bank,  or  other 
incorporated  banking  institution 
engaged  in  a  similar  business. 

^)  State  member  bank  or  member 
bank  means  a  state  bank  that  is  a 
member  of  the  Federal  Reserve  System. 

f  208.3    Application  and  conditions  for 
mambarsMp  In  tha  radar  al  Raaarva  System. 

(a)  Applications  for  membership  and 
stock— (I)  State  banks  applying  for 
membership  in  the  Federal  Reserve 
System  shall  file  with  the  appropriate 
Federal  Reserve  Bank  an  application  for 
membership  in  the  Federal  Reserve 
System  and  for  stock  in  the  Reserve 
Bank^  in  accordance  with  the  Rules  of 


Procedure  governing  such  applications, 
located  at  12  CFR  262.3. 

(2)  Board  approval.  If  an  applying 
bank  conforms  to  all  the  requirements  of 
the  Federal  Reserve  Act  and  this 
section,  and  is  otherwise  qualified  for 
membership,  the  Board  may  approve  its 
application  subject  to  such  conditions 
as  the  Board  may  prescribe. 

(3)  Effective  date  of  membership.  A 
State  bank  becomes  a  member  of  the 
Federal  Reserve  System  on  the  date  its 
Federal  Reserve  Bank  stock  is  credited 
to  its  accoimt  (or  its  deposit  is  accepted, 
if  it  is  a  mutual  savings  bank  not 
authorized  to  purchase  Reserve  Bank 
stock)  in  accordance  with  the  Board's 
Regulation  I  (12  CFR  part  209). 

(b)  Factors  considered  in  approving 
applications  for  membership.  Factors 
given  special  consideration  by  the  Board 
in  passing  upon  an  application  are: 

(1)  Financial  condition  and 
management.  The  financial  history  and 
condition  of  the  applying  bank  and  the 
general  character  of  its  managemenL 

(2)  Capital.  The  adequacy  of  the 
bank's  capital  in  accordance  with 
§  208.4,  and  its  future  earnings 
prospects. 

(3)  Convenience  and  needs.  The 
convenience  and  needs  of  the 
community. 

(4)  Corporate  powers.  Whether  the 
bank's  corporate  powers  are  consistent 
with  the  purposes  of  the  Federal 
Reserve  Act. 

(c)  Expedited  approval  for  eligible 
banks  and  bank  holding  companies — (1) 
Availability  of  expedited  treatment.  The 
expedited  membership  procedures 
described  in  paragraph  (c)(2)  of  this 
section  are  available  to: 

(i)  An  existing  state  bank  seeking 
membership,  or  national  bank 
converting  to  a  state  bank  and  seeking 
membership,  if  the  existing  bank  is  an 
eligible  bank;  and  to 

(ii)  A  de  novo  state  bank  seeking 
membership  if  the  bank  holding 
company  meets  the  criteria  for 
expedited  processing  under  §  225.T4(c) 
of  Regulation  Y  (12  CFR  225.14(c)). 

(2)  Expedited  procedures.  The 
membership  application  of  a  bank  will 
be  deemed  approved  on  the  fifth  day 
after  the  close  of  the  comment  period, 
required  by  the  Board's  Rules  of 
Procedure  (12  CFR  262.3),  unless  the 
Board  or  the  appropriate  Federal 
Reserve  Bank  notifies  the  bank  that  the 


'  A  mutual  savings  bank  not  authorized  to 
purchase  Federal  Reserve  Bank  stock  may  apply  for 


membership  evidenced  initially  by  a  deposit,  but  if 
the  laws  under  which  the  bank  is  organized  are  not 
amended  at  the  first  session  of  the  legislature  after 
its  admission  to  authorize  the  purchase,  or  if  the 
bank  fails  to  purchase  the  stock  within  six  months 
of  the  amendment,  its  memtiarship  shall  be 
terminated. 
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application  is  approved  prior  to  that 
date  or  that  it  is  not  eligible  for 
expedited  review  for  any  reason, 
including,  without  limitation,  that: 

(i)  The  oank  will  offer  banking 
services  that  are  materially  different 
from  those  currently  offered  by  the 
bank,  or  by  the  affiliates  of  the  proposed 
bank; 

(ii)  The  bank  is  not  an  eligible  bank 
under  §  20a.2(e)  or  the  Bank  Holding 
ComfMmy  does  not  meet  the  criteria  for 
expedited  processing  under  12  CFR 
225.14(c); 

(iii)  The  application  contains  a 
material  error  or  is  otherwise  deficient; 
or 

(iv)  The  application  or  notice  required 
under  the  Board's  Rules  of  Procedure 
(12  CFR  262.3),  raises  significant 
supervisory,  Community  Reinvestment 
Act,  compliance,  policy  or  legal  issues 
that  have  not  been  resolved,  or  a  timely 
substantive  adverse  comment  is 
submitted. 

(d)  Conditions  of  membership — (1) 
Safety  and  soundness,  (i)  Each  member 
bank  shall  at  all  times  conduct  its 
business  and  exercise  its  powers  with 
due  regard  to  safety  and  soundness. 
(The  Interagency  Guidelines 
Establishing  Standards  for  Safety  and 
Soundness  prescribed  pursuant  to 
section  39  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  I831p>-1),  as 
set  forth  as  appendix  D  to  this  part 
apply  to  all  member  banks.) 

12)  General  character  of  bank's 
business.  A  member  bank  may  not. 
without  the  permission  of  the  Board, 
cause  or  permit  any  change  in  the 
general  character  of  its  business  or  in 
the  scope  of  the  corporate  powers  it 
exercises  at  the  time  of  admission  to 
membership. 

(3)  Compliance  with  conditions  of 
membership.  Each  member  bank  shall 
comply  at  all  times  with  this  Regulation 
H  (12  CFR  part  208)  and  any  other 
conditions  of  membership  prescribed  by 
the  Board. 

(e)  Waivers — (1)  Conditions  of 
membership.  A  member  bank  may 
petition  the  Board  to  waive  a  condition 
of  membership.  The  Board  may  grant  a 
waiver  of  a  condition  of  membership 
upon  a  showing  of  good  cause  and.  in 
its  discretion,  may  limit,  among  other 
items,  the  scope,  duration,  and  timing  of 
the  waiver. 

(2)  Reports  of  affiliates.  Pursuant  to 
section  21  of  the  Federal  Reserve  Act 
(12  U.S.C.  486),  tile  Board  waives  die 
requirement  for  the  submission  of 
reports  of  affiliates  of  member  banks, 
unless  such  reports  are  specifically 
requested  by  the  Board. 

(0  Voluntary  withdrawal  from 
membership.  Voluntary  withdrawal 


from  membership  becomes  effective 
upon  cancellation  of  the  Federal 
Reserve  Bank  stock  held  by  the  member 
bank,  and  after  the  bank  has  made  due 
provision  to  pay  any  indebtedness  due 
or  to  become  due  to  the  Federal  Reserve 
Bank  in  accordance  with  the  Board's 
Regulation  I  (12  CFR  part  209). 

1208.4    Capital  wtoquacy. 

(a)  Adequacy.  A  member  bank's 
capital,  as  defiined  in  Section  D  of 
Appendix  A  to  this  part,  shall  be  at  all 
times  adequate  in  relation  to  the 
character  and  condition  of  its  assets  and 
to  its  existing  and  prospective  liabilities 
and  other  corporate  responsibilities.  If  at 
any  time,  in  light  of  all  the 
circumstances,  the  bank's  capital 
appears  inadequate  in  relation  to  its 
assets,  liabilities,  and  responsibilities, 
the  bank  shall  increase  the  amount  of  its 
capital,  within  such  period  as  the  Bo€ird 
deems  reasonable,  to  an  amount  which, 
in  the  judgement  of  the  Board,  shall  be 
adequate. 

(b)  Standards  for  evaluating  capital 
adequacy.  Standards  and  guidelines  by 
which  the  Board  evaluates  the  capital 
adequacy  of  member  banks  include 
those  in  appendices  A  and  E  to  this  part 
for  risk-based  capital  purposes  and 
appendix  B  to  this  part  for  leverage 
measurement  purposes. 

S208.5    DMdWKte  and  Other  distrtbutlons. 

(a)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Capital  surplus  means  the  total  of 
surplus  as  reportable  in  the  bank's 
Reports  of  Condition  and  Income  and 
surplus  on  perpetual  preferred  stock. 

(2)  Permanent  capital  means  the  total 
of  the  bank's  perpetual  preferred  stock 
and  related  surplus,  common  stock  and 
surplus,  and  minority  interest  in 
consolidated  subsidiaries,  as  reportable 
in  the  Reports  of  Condition  and  Income. 

(b)  Limitations.  The  limitations  in  this 
section  on  the  payment  of  dividends 
and  withdrawal  of  capital  apply  to  all 
cash  and  property  dividends  or 
distributions  on  common  or  preferred 
stock.  The  limitations  do  not  apply  to 
dividends  paid  in  the  form  of  common 
stock. 

(c)  Earnings  limitations  on  payment  of 
dividends.  (1)  A  member  bank  may  not 
declare  or  pay  a  dividend  if  the  total  of 
all  dividends  declared  during  the 
calendar  year,  including  the  proposed 
dividend,  exceeds  the  sum  of  the  bank's 
net  income  (as  reportable  in  its  Reports 
of  Condition  and  Income)  during  the 
current  calendar  year  and  the  retained 
net  income  of  the  prior  two  calendar 
jrears.  unless  the  dividend  has  been 
approved  by  the  Board. 


(2)  '^Retained  net  income"  is  equal  to 
the  bank's  reported  net  income,  less  any 
dividends  declared  during  the  period. 
The  bcuik's  net  income  during  the 
current  year  and  its  retained  net  income 
bom  the  prior  two  calendar  years  is 
reduced  by  any  net  losses  inciirred  in 
the  current  or  prior  two  years  and  any 
required  transfers  to  surplus  or  to  a  fund 
for  the  retirement  of  preferred  stock.' 

(d)  Limitation  on  withdrawal  of 
capital  by  dividend  or  otherwise.  (1)  A 
member  bank  may  not  declare  or  pay  a 
dividend  if  the  dividend  would  exceed 
the  bank's  undivided  profits  as 
reportable  on  its  Reports  of  Condition 
and  Income,  unless  the  bank  has 
received  the  prior  approval  of  the  Board 
and  of  at  least  two-thirds  of  the 
shareholders  of  each  class  of  stock 
outstanding. 

(2)  A  member  bank  may  not  permit 
any  portion  of  its  permanent  capital  to 
be  withdrawn  unless  the  withdrawal 
has  been  approved  by  the  Board  and  by 
at  least  two-thirds  of  the  shareholders  of 
each  class  of  stock  outstanding. 

(3)  If  a  member  bank  has  capital 
surplus  in  excess  of  that  required  by 
law,  the  excess  amount  may  be 
transferred  to  the  bank's  undivided 
profits  account  and  be  available  for  the 
pajrment  of  dividends  if: 

(i)  The  amount  transferred  came  bom 
the  earnings  of  prior  periods,  excluding 
earnings  transferred  as  a  result  of  stock 
dividends; 

(ii)  The  bank's  board  of  directors 
approves  the  transfer  of  funds;  and 

(iii)  The  transfer  has  been  approved 
by  the  Board. 

(e)  Payment  of  capital  distributions. 
All  member  banks  also  are  subject  to  the 
restrictions  on  payment  of  capital 
distributions  contained  in  subpart  D  of 
this  part. 

(f)  Compliance.  A  member  bank  shall 
use  the  date  a  dividend  is  declared  to 
determine  compliance  with  this  section. 

{208.6    Eatabliahmant  and  maintananoa of 
branchas. 

(a)  Branching.  (1)  To  the  extent 
authorized  by  state  law,  a  member  bank 
may  establish  and  maintain  branches 
(including  inter-state  branches)  subject 
to  the  same  limitations  and  restrictions 
that  apply  to  the  establishment  and 
maintenance  of  national  bank  branches 
(12  U.S.C.  36  and  1831u).  except  that 
approval  of  such  branches  shall  be 


'  Sute  member  banks  are  required  to  comply  with 
state  law  provisions  concerning  the  maintenaooe  of 
surplus  funds  in  addition  to  common  capital. 
Where  the  surplus  of  a  State  member  bank  is  less 
than  what  applicable  stale  law  requires  the  bank  to 
maintain  relaUva  to  its  capital  stock  account,  the 
bank  may  be  required  to  transfer  amounts  from  it* 
undivided  profits  account  to  surplus. 


obtained  from  the  Board  rather  than 
from  the  Comptroller  of  the  Currency. 

(2)  Branch  applications.  A  State 
member  bank  wishing  to  establish  a 
branch  in  the  United  States  or  its 
territories  must  file  an  application  in 
accordance  with  the  Board's  Rules  of 
Procedure  (12  CFR  262.3).  Branches  of 
member  banks  located  in  foreign 
nations,  in  the  overseas  territories, 
dependencies,  and  insular  possessions 
of  those  nations  and  of  the  United 
States,  and  in  the  Commonwealth  of 
Puerto  Rico,  are  subject  to  12  CFR  part 
211  (Regulation  K). 

(b)  Factors  considered  in  approving 
domestic  branch  applications.  Factors 
given  special  consideration  by  the  Board 
in  passing  upon  a  branch  application 
are: 

(1)  Financial  condition  and 
management.  The  financial  history  and 
condition  of  the  applying  bank  and  the 
general  character  of  its  management; 

(2)  Capital.  The  adequacy  of  the 
bank's  capital  in  accordance  with 
§  208.4,  and  its  future  earnings 
prospects; 

(3)  Convenience  and  needs.  The 
convenience  and  needs  of  the 
community  to  be  served  by  the  branch; 

(4)  CRA  performance.  In  the  case  of 
branches  with  deposit-taking  capability, 
the  bank's  performanty  under  the 
Community  Reinvestment  Act  (12 
U.S.C.  2901  et  seq.y,  and 

(5)  Investment  in  bardc  premises. 
Whether  the  bank's  investment  in  bank 
premises  in  establishing  the  branch  will 
comply  with  §  208.21. 

(c)  Expedited  approval  for  eligible 
banks.  An  application  by  an  eligible 
bank  to  establish  a  domestic  branch  is 
deemed  approved  on  the  fifth  day  after 
the  close  of  the  comment  period, 
required  by  the  Board's  Rules  of 
Procedure  (12  CFR  262.3),  unless  the 
Board  or  the  appropriate  Federal 
Reserve  Bank  notifies  the  bank  that  the 
application  is  approved  prior  to  that 
date  or  that  it  is  not  eligible  for 
expedited  review  for  any  reason, 
including,  without  limitation,  that:     • 

(1)  The  bank  is  not  an  eligible  bank 
as  defined  by  §  208.2(e): 

(2)  The  application  contains  a 
material  error  or  is  otherwise  deficient; 
or 

(3)  The  application  or  notice  required 
under  the  Board's  Rules  of  Procedure 
(12  CFR  262.3),  raises  significant 
supervisory.  Community  Reinvestment 
Act,  compliance,  policy  or  legal  issues 
that  have  not  been  resolved,  or  a  timely 
substantive  adverse  comment  is 
submitted. 

(d)  Consolidated  applications — (1) 
Proposed  branches:  prior  notice  of 
branch  opening.  A  member  bank  may 


seek  approval  in  a  single  application  or 
notice  for  any  branches  that  it  proposes 
to  establish  within  one  year  aiter  the 
approval  date.  The  bank  shall,  unless 
notification  is  waived,  notify  the 
appropriate  Reserve  Bank  one  week 
before  opening  any  branch  approved 
under  a  consolidated  application.  A 
bank  is  not  required  to  open  a  branch 
approved  under  either  a  consolidated  or 
single  branch  application. 

(2)  Duration  of  branch  approval. 
Branch  approvals  remain  valid  for  one 
year  unless  the  Board  or  the  appropriate 
Reserve  Bank  notifies  the  bank  that  in 
its  judgement,  based  on  reports  of 
condition,  examinations,  or  other 
information,  there  has  been  a  change  in 
the  bank's  condition,  financial  or 
otherwise,  that  warrants  reconsideration 
of  the  approval. 

(e)  Branch  closings.  A  member  bank 
shall  comply  with  section  42  of  the 
Federal  Deposit  Insurance  Act  (FDI  Act), 
12  U.S.C.  18311^1.  with  regard  to 
branch  closings. 

(f)  Branch  relocations.  A  relocation  of 
an  existing  branch  does  not  require 
filing  a  branch  application.  A  relocation 
of  an  existing  branch,  for  purposes  of 
determining  whether  to  file  a  branch 
application,  is  a  movement  that  does  not 
substantially  affect  the  nature  of  the 
branch's  business  or  customers  served. 

§206.7    Prohibition  againat  uaa  of 
inlarstala  brancita*  primarily  for  dapoall 
production.  [Raaarvad] 

Subpart  B — Investments  aiKt  Lowis 


§206.20    Auttiority,  purpoaa. and 

(a)  Authority.  Subpart  B  of  Regulation 
H  (12  CFR  part  208,  subpart  B)  is  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  under  12  U.S.C.  24; 
sections  9,  11  and  21  of  the  Federal 
Reserve  Act  (12  U.S.C.  321-338a,  248(a), 
248(c),  and  481-486);  sections  1814, 
1816, 1818. 1823(j),  1831o,  1831p-l  and 
1831r-l  of  the  Federal  Deposit 
hisurance  Act  (12  U.S.C.  1814, 1816. 
1818. 1823(j).  18310.  1831p-l  and 
1831r-l);  and  the  National  Flood 
Insurance  Act  of  1968  and  the  Flood 
Disaster  Protection  Act  of  1973.  as 
amended  (42  U.S.C.  4001-4129). 

(b)  Purpose  and  scope.  This  subpart  B 
descrilies  certain  investment  limitations 
on  member  banks,  statutory 
requirements  for  amortizing  losses  on 
agricultural  loans  and  extending  credit 
in  areas  having  special  flood  hazards,  as 
well  as  the  requirements  for  issuing 
letters  of  credit  and  acceptances. 

§206.21    Invaatmenta  in  pramlaas  and 
■acuilUai. 

(a)  Investment  in  bank  premises.  No 
state  member  bank  shall  invest  in  bank 


premises,  or  in  the  stock,  bonds, 
debentures,  or  other  such  obligations  of 
any  corporation  holding  the  premises  of 
such  bank,  or  make  loans  to  or  upon  the 
security  of  any  such  corporation  unless: 

(1)  The  bank  receives  the  prior 
approval  of  the  Board; 

(2)  The  aggregate  of  all  such 
investments  and  loans,  together  with  the 
amo\mt  of  any  indebtedness  incurred  by 
any  such  corporation  that  is  an  affiliate 
of  the  bank  (as  defined  in  section  2  of 
the  Banking  Act  of  1933,  as  amended, 
12  U.S.C.  221a).  is  less  than  or  equal  to 
the  amoimt  of  the  capital  stock  and 
surplus  of  such  bank;  or 

(3)(i)  The  aggregate  of  all  such 
investments  and  loans,  together  with  the 
amount  of  any  indebtedness  incurred  by 
any  such  corporation  that  is  an  affiliate 
of  the  bank,  is  less  than  or  equal  to  150 
percent  of  the  capital  stock  and  surplus 
of  the  bank;  and 

(ii)  The  bank: 

(A)  Has  a  CAMELS  composite  rating 
of  1  or  2  under  the  Uniform  Financial 
Institutions  Rating  System  (or  an 
equivalent  rating  under  a  comparable 
rating  system)  as  of  the  most  recent 
examination  of  the  bank; 

(B)  Is  well-capitalized  and  will 
continue  to  be  well-capitalized,  in 
accordance  with  subpart  D  of  this  part, 
after  the  investment  or  loan;  and 

(C)  Provides  notification  to  the  Board 
not  later  than  30  days  after  making  the 
investment  or  loan. 

(b)  Investments  in  securities.  Member 
banks  are  subject  to  the  same  limitations 
and  conditions  with  respect  to 
purchasing,  selling,  underwriting,  and 
holding  investment  securities  and 
stocks  as  are  national  banks  under  12 
U.S.C.  24. 1  7th.'' 

§206.22    Community davatopmant and 
puMic  watlare  inyaatmanta. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  Low-  or  moderate-income  area 
means: 

(i)  One  or  more  census  tracts  in  a 
Metropolitan  Statistical  Area  where  the 
median  family  indime  adjusted  for 
family  size  in  each  census  tract  is  less 
than  80  percent  of  the  median  family 
income  adjusted  for  family  size  of  the 
Metropolitan  Statistical  Area;  or 

(ii)  If  not  in  a  Metropolitan  Statistical 
Area,  one  or  more  census  tracts  or 
block-numbered  areas  where  the  median 
family  income  adjusted  for  family  size 
in  each  census  tract  or  block-numbered 


*  A  member  bank,  acting  as  executor  or  trustee, 
may  hold  the  stock  of  any  corporation  so  long  as 
the  bank  vdll  not  vole  any  of  the  shares  or  control 
in  any  manner  the  election  of  any  directors, 
trustees,  or  other  persons  exercising  similar 
functions. 
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area  is  less  than  80  percent  of  the 
median  family  income  adjusted  for 
family  size  of  the  State. 

(2)  Low-  and  moderate-income 
persons  has  the  same  meaning  as  low- 
and  moderate-income  persons  as 
defined  in  42  U.S.C.  5302(a)(20)(A). 

(3)  Small  business  means  a  business 
that  meets  the  size-eligibility  standards 
of  13  CFR  121.802(a)(2). 

(b)  Investments  not  requiring  prior 
Board  approval.  Notmthstanding  the 
provisions  of  section  5136  of  the 
Revised  Statutes  (12  U.S.C.  24 
(Seventh))  made  applicable  to  member 
banks  by  paragraph  20  of  section  9  of 
the  Federal  Reserve  Act  (12  U.S.C.  335). 
a  member  bank  may  make  an 
investment,  without  prior  Board 
approval,  if  the  following  conditions  are 
met: 

(1)  The  investment  is  in  a  corporation, 
limited  partnership,  or  other  entity,  and: 

(i)  The  Board  has  determined  that  an 
investment  in  that  entity  or  class  of 
entities  is  a  public  wel&re  investment 
under  paragraph  23  of  section  9  of  the 
Federal  Reserve  Act  (12  U.S.C.  338a).  or 
a  community  development  investment 
under  Regulation  Y  (12  CFR 
225.25(b)(6));  or 

(ii)  The  Comptroller  of  the  Currency 
has  determined,  by  order  or  regulation, 
that  an  investment  in  that  entity  by  a 
national  bank  is  a  public  welfare 
investment  under  section  5136  of  the 
Revised  Statutes  (12  U.S.C.  24 
(Eleventh));  or 

(iii)  The  entity  is  a  community 
development  financial  institution  as 
defined  in  section  103(5)  of  the 
Community  Development  Banking  and 
Financial  institutions  Act  of  1994  (12 
U.S.C  4702(5));  or 

(iv)  The  entity,  directly  or  indirectly, 
engages  solely  in  or  makes  loans  solely 
for  the  purposes  of  one  or  more  of  the 
following  community  development 
activities: 

(A)  Investing  in,  developing, 
rehabUitating,  managing,  selling,  or 
renting  residential  property  if  a  majority 
of  the  units  will  be  occupied  by  low- 
and  moderate- income  persons,  or  if  the 
property  is  a  "qualified  low-income 
building"  as  defined  in  section  42(c)(2) 
of  the  Internal  Revenue  Code  (26  U.S.C. 
42(c)(2)); 

(B)  Investing  in.  developing, 
rehabilitating,  managing,  selling,  or 
renting  nonresidential  real  property  or 
other  assets  located  in  a  low-  or 
moderate-income  area  and  targeted 
towards  low-  and  moderate-income 
persons; 

(C)  Investing  in  one  or  more  small 
businesses  located  in  a  low-  or 
moderate-income  area  to  stimulate 
economic  development; 


(D)  Investing  in.  developing,  or 
otherwise  assisting  job  training  or 
placement  facilities  or  programs  that 
will  be  targeted  towards  low-  and 
moderate-income  persons; 

(E)  Investing  in  an  entity  located  in  a 
low-  or  moderate- income  area  if  the 
entity  creates  long-term  employment 
opportunities,  a  majority  of  which 
(based  on  full-time  equivalent  positions) 
will  be  held  by  low-  and  moderate- 
income  persons;  and 

(F)  Providing  technical  assistance, 
credit  counseling,  research,  and 
program  development  assistance  to  low- 
and  moderate- income  persons,  small 
businesses,  or  nonprofit  corporations  to 
help  achieve  community  development; 

(2)  The  investment  is  permitted  by 
state  law; 

(3)  The  investment  will  not  expose 
the  member  bank  to  liability  beyond  the 
amoimt  of  the  investment; 

(4)  The  aggregate  of  all  such 
investments  of  the  member  bank  does 
not  exceed  the  sum  of  five  percent  of  its 
capital  stock  and  surplus; 

(5)  The  member  bank  is  well 
capitahzed  or  adequately  capitaUzed 
under  §§  208.43(b)  (1)  and  (2); 

(6)  The  member  bank  received  a 
composite  CAMELS  rating  of  "1"  or  "2" 
under  the  Uniform  Financial 
Institutions  Rating  System  as  of  its  most 
recent  examination  and  an  overall  rating 
of  "1"  or  "2"  as  of  its  most  recent 
consumer  compliance  examination;  and 

(7)  The  member  bank  is  not  subject  to 
any  written  agreement,  cease-and-desist 
order,  capital  directive,  prompt- 
corrective-action  directive,  or 
memorandum  of  understanding  issued 
by  the  Board  or  a  Federal  Reserve  Bank. 

(c)  Notice  to  Federal  Reserve  Bank. 
Not  more  than  30  days  after  making  an 
investment  under  paragraph  (b)  of  this 
section,  the  member  bank  shall  advise 
its  Federal  Reserve  Bank  of  the 
investment,  including  the  amoimt  of  the 
investment  and  the  identity  of  the  entity 
in  which  the  investment  is  made. 

(d)  Investments  requiring  Board 
approval.  (1)  With  prior  Board  approval, 
a  member  bank  may  make  public 
welfare  investments  under  paragraph  23 
of  section  9  of  the  Federal  Reserve  Act 
(12  U.S.C.  338a).  other  than  those 
specified  in  paragj^ph  (b)  of  this 
section. 

(2)  Requests  for  Board  approval  under 
this  paragraph  (d)  shall  include,  at  a 
minimum: 

(i)  The  amount  of  the  proposed 
investment; 

(ii)  A  description  of  the  entity  in 
which  the  investment  is  to  be  made; 

(iii)  An  explanation  of  why  the 
investment  is  a  public  welfare 
investment  under  paragraph  23  of 


section  9  of  the  Federal  Reserve  Act  (12 
U.S.C.  338a); 

(iv)  A  description  of  the  member 
bank's  potential  liability  imder  the 
proposed  investment; 

(v)  The  amount  of  the  member  bank's 
aggregate  outstanding  public  welfare 
investments  under  paragraph  23  of 
section  9  of  the  Federal  Reserve  Act; 

(vi)  The  amount  of  the  member  bank's 
capital  stock  and  surplus;  and 

(vii)  If  the  bank  investment  is  not 
eligible  imder  paragraph  (b)  of  this 
section,  explain  the  reason  or  reasons 
why  it  is  ineligible. 

(3)  The  Board  shall  act  on  a  request 
under  this  paragraph  (d)  within  60 
calendar  days  of  receipt  of  a  request  that 
meets  the  requirements  of  paragraph 
(d)(2)  of  this  section,  unless  the  Board 
notifies  the  requesting  member  bank 
that  a  longer  time  period  will  be 
required. 

(e)  Divestiture  of  investments.  A 
member  bank  shall  divest  itself  of  an 
investment  made  under  paragraph  (b)  or 
(d)  of  this  section  to  the  extent  that  the 
investment  exceeds  the  scope  of.  or 
ceases  to  meet,  the  requirements  of 
paragraphs  (b)(1)  through  (b)(4)  or 
paragraph  (d)  of  this  section.  The 
divestiture  shall  be  made  in  the  manner 
specified  in  12  CFR  225.140,  Regulation 
Y,  for  interests  acquired  by  a  lending 
subsidiary  of  a  bank  holding  company 
or  the  bank  holding  company  itself  in 
satisfaction  of  a  debt  previously 
contracted. 

f  206.23    Agricultural  loan  loss 
amortization. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  Accepting  official  means: 

(i)  The  Reserve  Bank  in  whose  district 
the  bank  is  located;  or 

(ii)  The  Director  of  the  Division  of 
Banking  Supervision  and  Regulation  in 
cases  in  which  the  Reserve  Bank  cannot 
determine  that  the  bank  qualifies. 

(2)  Agriculturally  related  other 
property  means  any  property,  real  or 
personal,  that  the  bank  owned  on 
January  1. 1983,  and  any  additional 
property  that  it  acquired  prior  to 
January  1.  1992.  in  connection  with  a 
qualified  agricultural  loan.  For  the 
purposes  of  paragraph  (d)  of  this 
section,  the  value  of  such  property  shall 
include  the  amount  previously  charged 
off  as  a  loss. 

(3)  Participating  bank  means  an 
agricultural  bank  (as  defined  in  12 
U.S.C.  1823(j)(4)(A))  that,  as  of  January 
1,  1992,  had  a  proposal  for  a  capital 
restoration  plan  accepted  by  an 
accepting  official  and  received 
permission  from  the  accepting  official, 
subject  to  paragraphs  (d)  and  (e)  of  this 


section,  to  amortize  losses  in  accordance 
with  paragraphs  (b)  and  (c)  of  this 
section. 

(4)  Qualified  agricultural  loan  means: 

(i)  Loans  that  finance  agricultural 
production  or  are  secured  by  farm  land 
for  purposes  of  Schedule  RC-C  of  the 
FFIEC  Consolidated  Report  of  Condition 
or  such  other  comparable  schedule; 

(ii)  Loans  secured  by  farm  machinery; 

(iii)  Other  loans  that  a  bank  proves  to 
be  sufficiently  related  to  agriculture  for 
classification  as  an  agricultural  loan  by 
the  Board;  and 

(iv)  The  remaining  unpaid  balance  of 
any  loans  described  in  paragraphs  (a)(4) 
(i),  (ii)  and  (iii)  of  this  section  that  have 
been  charged  off  since  January  1,  1984, 
and  that  qualify  for  deferral  under  this 
section. 

(b)(1)  Provided  there  is  no  evidence 
that  the  loss  resulted  from  fraud  or 
criminal  abuse  on  the  part  of  the  bank, 
the  officers,  directors,  or  principal 
shareholders,  a  participating  bank  may 
amortize  in  its  Reports  of  Condition  and 
Income: 

(i)  Any  loss  on  a  qualified  agricultural 
loan  that  the  bank  would  be  required  to 
reflect  in  its  financial  statements  for  any 
period  between  and  including  1984  and 
1991; or 

(ii)  Any  loss  that  the  bank  would  be 
required  to  reflect  in  its  financial 
statements  for  any  period  between  and 
including  1983  and  1991  resulting  firom 
a  reappraisal  or  sale  of  agriculturally- 
related  other  property. 

(2)  Amortization  under  this  section 
shall  be  computed  over  a  period  not  to 
exceed  seven  years  on  a  quarterly 
straight-line  basis  commencing  in  the 
first  quarter  after  the  loan  was  or  is 
charged  off  so  as  to  be  fully  amortized 
not  later  than  December  31. 1998. 

(c)  Accounting  for  amortization.  Any 
bank  that  is  permitted  to  amortize  losses 
in  accordance  with  paragraph  (b)  of  this 
section  may  restate  its  capital  and  other 
relevant  accoimts  and  accoimt  for  future 
authorized  deferrals  and  authorizations 
in  accordance  with  the  instructions  to 
the  FFIEC  Consolidated  Reports  of 
Condition  and  Income.  Any  resulting 
increase  in  the  capital  account  shall  be 
included  in  qualifying  capital  pursuant 
to  Appendix  A  of  this  part 

(d)  Conditions  of  participation.  In 
order  for  a  bank  to  maintain  its  status 
as  a  participating  bank,  it  shall: 

(1)  Adhere  to  tne  approved  capital 

-  plan  and  obtain  the  prior  approval  of 
the  accepting  official  before  making  any 
modifications  to  the  plan; 

(2)  Maintain  accounting  records  for 
each  asset  subject  to  loss  deferral  under 
the  program  that  document  the  amount 
and  timing  of  the  deferrals,  repayments, 
and  authorizations; 


(3)  Maintain  the  financial  condition  of 
the  bank  so  that  it  does  not  deteriorate 
to  the  point  where  it  is  no  longer  a 
viable,  fundamentally  sound  institution; 

(4)  Make  a  reasonable  effort, 
consistent  with  safe  and  sound  banking 
practices,  to  maintain  in  its  loan 
portfolio  a  percentage  of  agricultural 
loans,  including  agriciilturally-related 
other  property,  not  less  than  ihe 
percentage  of  such  loans  in  its  loan 
portfolio  on  January  1,  1986;  and 

(5)  Provide  the  accepting  official, 
upon  request,  with  any  information  the 
accepting  official  deems  necessary  to 
monitor  the  bank's  amortization,  its 
compliance  with  the  conditions  of 
participation,  and  its  continued 
eligibilify. 

(e)  Revocation  of  eligibility  for  loss 
amortization.  The  failure  to  comply 
with  any  condition  in  an  acceptance, 
with  the  capital  restoration  plan,  or  with 
the  conditions  stated  in  paragraph  (d)  of 
this  section,  is  grounds  for  revocation  of 
acceptance  for  loss  amortization  and  for 
an  administrative  action  against  the 
bank  under  12  U.S.C.  1818(b).  In 
addition,  acceptance  of  a  bank  for  loss 
amortization  shall  not  foreclose  any 
administrative  action  against  the  bank 
that  the  Board  may  deem  appropriate. 

(f)  Expiration  date.  The  terms  of  this 
section  will  no  longer  be  in  effect  as  of 
January  1,  1999. 

S20&24    Lettors of credn and accaptanoss. 

(a)  Standby  letters  of  credit.  For  the 
purpose  of  this  section,  standby  letters 
of  credit  include  every  letter  of  credit 
(or  similar  arrangement  however  named 
or  designated)  that  represents  an 
obligation  to  the  beneficiary  on  the  part 
of  the  issuer 

(1)  To  repay  money  borrowed  by  or 
advanced  to  or  for  the  account  of  the 
account  parfy;  or 

(2)  To  make  payment  on  account  of 
any  evidence  of  indebtedness 
undertaken  by  the  account  party;  or 

(3)  To  make  payment  on  account  of 
any  default  by  the  party  procuring  the 
issuance  of  the  letter  of  credit  in  the 
performance  of  an  obligation.' 

(b)  Ineligible  acceptance.  An 
ineligible  acceptance  is  a  time  draft 
accepted  by  a  bank,  which  does  not 
meet  the  requirements  for  discount  with 
a  Federal  Reserve  Bank. 

(c)  Bank's  lending  limits.  Standby 
letters  of  credit  and  ineligible 


acceptances  count  toward  member 
banks'  lending  limits  imposed  by  state 
law. 

(d)  Exceptions.  A  standby  letter  of 
credit  or  ineligible  acceptance  is  not 
subject  to  the  restrictions  set  forth  in 
paragraph  (c)  of  this  section  if  prior  to 
or  at  the  time  of  issuance  of  the  credit 

(1)  The  issuing  bank  is  paid  an 
amount  equal  to  the  bank's  mnviiTiiim 
liabilify  under  the  standby  letter  of 
credit;  or 

(2)  The  party  procuring  the  issuance 
of  a  letter  of  credit  or  ineligible 
acceptance  has  set  aside  sufficient  funds 
in  a  segregated,  clearly  earmarked 
deposit  accoimt  to  cover  the  bank's 
mayiiniim  liabilify  under  the  standby 
letter  of  credit  or  ineligible  acceptance. 

f20B.2S    Loansm 


5  A  standby  letter  of  credit  does  not  include:  (1 ) 
Commercial  lettere  of  credit  and  similar 
instruments,  where  the  issuing  bank  expects  the 
beneficiary  to  draw  upon  the  issuer,  and  which  do 
not  guaranty  payment  of  a  money  obligation:  or  (2) 
a  guaranty  or  similar  obligation  issued  by  a  foreign 
branch  in  accortlance  with  and  subject  to  the 
limiUtioQS  of  12  CFK  part  211  (Regulation  K). 


(a)  Purpose  and  scope — (1)  Purpose. 
The  purpose  of  this  section  is  to 
implement  the  requirements  of  the 
National  Flood  Insurance  Act  of  1968 
and  the  Flood  Disaster  Protection  Act  of 
1973,  as  amended  (42  U.S.C.  4001- 
4129). 

(2)  Scope.  This  section,  except  for 
paragraphs  (f)  and  (h)  of  this  section, 
applies  to  loans  secured  by  buildings  or 
mobile  homes  located  or  to  be  located 
in  areas  determined  by  the  Director  of 
the  Federal  Emergency  Management 
Agency  to  have  special  flood  hazards. 
Paragraphs  (0  and  (h)  of  this  section 
apply  to  loans  secured  by  buildings  or 
mobile  homes,  regardless  of  location. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Act  means  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4001-4129). 

(2)  Building  means  a  walled  and 
roofed  structure,  other  than  a  gas  or 
liquid  storage  tank,  that  is  principally 
above  ground  and  affixed  to  a 
permanent  site,  and  a  walled  and  nrafed 
structure  while  in  the  course  of 
construction,  alteration,  or  repxair. 

(3)  Community  means  a  State  or  a 
political  subdivision  of  a  State  that  has 
zoning  and  building  code  jurisdiction 
over  a  particular  area  having  special 
flood  hazards. 

(4)  Designated  loan  means  a  loan 
secured  by  a  building  or  mobile  home 
that  is  located  or  to  be  located  in  a 
special  flood  hazard  area  in  which  flood 
insurance  is  available  under  the  Act. 

(5)  Director  ofFEMA  means  the 
Director  of  the  Federal  Emergency 
Management  Agency. 

(6)  Mobile  home  means  a  structure, 
transportable  in  one  or  more  sections, 
that  is  built  on  a  permanent  chassis  and 
designed  for  use  v«rith  or  without  a 
permanent  foundation  when  attached  to 
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the  required  utilities.  The  term  mobile 
home  does  not  include  a  recreational 
vehicle.  For  purposes  of  this  section,  the 
term  mobile  home  means  a  mobile  home 
on  a  permanent  foundation.  The  term 
mobile  home  includes  a  manufactured 
home  as  that  term  is  used  in  the 
National  Flood  Insurance  Program. 

(7)  NFIP  means  the  National  Flood 
Insurance  Program  authorized  under  the 
Act. 

(8)  Residential  improved  real  estate 
means  real  estate  upon  which  a  home  or 
other  residential  building  is  located  or 
to  be  located. 

(9)  Servicer  means  the  person 
responsible  for 

(i)  Receiving  any  scheduled,  periodic 
pa3anents  from  a  borrower  under  the 
terms  of  a  loan,  including  amounts  for 
taxes,  insurance  premiums,  and  other 
charges  with  respect  to  the  property 
securing  the  loan;  and 

(ii)  Making  payments  of  principal  and 
interest  and  any  other  payments  from 
the  amounts  received  from  the  borrower 
as  may  be  required  under  the  terms  of 
the  loan. 

(10)  Special  flood  hazard  area  means 
the  land  in  the  flood  plain  within  a 
community  having  at  least  a  one  percent 
chance  of  flooding  in  any  given  year,  as 
designated  by  the  Director  of  FEMA. 

(11)  Table  funding  means  a  settiement 
at  which  a  loan  is  funded  by  a 
contemporaneous  advance  of  loan  funds 
and  an  assignment  of  the  loan  to  the 
person  advancing  the  funds. 

(c)  Requirement  to  purchase  flood 
insurance  where  available. — (1)  In 
general.  A  member  bank  shall  not  make, 
increase,  extend,  or  renew  any 
designated  loan  unless  the  building  or 
mobile  home  and  any  personal  property 
securing  the  loan  is  covered  by  flood 
insurance  for  the  term  of  the  loan.  The 
amount  of  insiuance  must  be  at  least 
equal  to  the  lesser  of  the  outstanding 
principal  balance  of  the  designated  loan 
or  the  maximum  limit  of  coverage 
available  for  the  particular  type  of 
property  under  the  Act  Flood  insurance 
coverage  under  the  Act  is  limited  to  the 
overall  value  of  the  property  securing 
the  designated  loan  minus  the  value  of 
the  land  on  which  the  property  is 
located. 

(2)  Table  funded  loans.  A  member 
bank  that  acquires  a  loan  from  a 
mortgage  broker  or  other  entity  through 
table  funding  shall  be  considered  to  be 
making  a  loan  for  the  purposes  of  this 
section. 

(d)  Exemptions.  The  flood  insurance 
requirement  prescribed  by  paragraph  (c) 
of  this  section  does  not  apply  with 
respect  to: 

(1)  Any  State-owned  property  covered 
under  a  policy  of  self-insurance 


satisfactory  to  the  Director  of  FEMA, 
who  publishes  and  periodically  revises 
the  list  of  States  falling  within  this 
exemption;  or 

(2)  Property  securing  any  loan  with  an 
original  principal  balance  of  $5,000  or 
less  and  a  repayment  term  of  one  year 
or  less. 

(e)  Escrow  requirement.  If  a  member 
bank  requires  the  escrow  of  taxes, 
insurance  premiums,  fees,  or  any  other 
charges  for  a  loan  secured  by  residential 
improved  real  estate  or  a  mobile  home 
that  is  made,  increased,  extended,  or 
renewed  after  October  1, 1996,  the 
member  bank  shall  also  require  the 
escrow  of  all  premiums  and  fees  for  any 
flood  insurance  required  under 
paragraph  (c)  of  this  section.  The 
member  bank,  or  a  servicer  acting  on  its 
behalf,  shall  deposit  the  flood  insurance 
premiums  on  behalf  of  the  borrower  in 
an  escrow  accoimt.  This  escrow  account 
will  be  subject  to  escrow  requirements 
adopted  pursuant  to  section  10  of  the 
Real  Estate  SetUement  Procedures  Act  of 
1974  (12  U.S.C.  2609)  (RESPA),  which 
generally  limits  the  amount  that  may  be 
maintained  in  escrow  accounts  for 
certain  types  of  loans  and  requires 
escrow  account  statements  for  those 
accounts,  only  if  the  loan  is  otherwise 
subject  to  RESPA.  Following  receipt  of 
a  notice  from  the  Director  of  FEMA  or 
other  provider  of  flood  insurance  that 
premiums  are  due,  the  member  bank,  or 
a  servicer  acting  on  its  behalf,  shall  pay 
the  amount  owed  to  the  insurance 
provider  from  the  escrow  account  by  the 
date  when  such  premiums  are  due. 

(f)  Required  use  of  standard  flood 
hazard  determination  form. — (1)  Use  of 
form.  A  member  bank  shall  use  the 
standard  flood  hazard  determination 
form  developed  by  the  Director  of 
FEMA  (as  set  forth  in  Appendix  A  of  44 
CFR  part  65)  when  determining  whether 
the  building  or  mobile  home  offered  as 
collateral  security  for  a  loan  is  or  will 
be  located  in  a  special  flood  hazard  area 
in  which  flood  insurance  is  available 
under  the  Act.  The  standard  flood 
hazard  determination  form  may  be  used 
in  a  printed,  computerized,  or  electronic 
manner. 

(2)  Retention  of  form.  A  member  bank 
shall  retain  a  copy  of  the  completed 
standard  flood  hazard  determination 
form,  in  either  hard  copy  or  electronic 
form,  for  the  period  of  time  the  bank 
owns  the  loan. 

(g)  Forced  placement  offload 
insurance.  If  a  member  bank,  or  a 
servicer  acting  on  behalf  of  the  bank, 
determines  at  any  time  during  the  term 
of  a  designated  loan  that  the  building  or 
mobile  home  and  any  personal  property 
securing  the  designated  loan  is  not 
covered  by  flood  insurance  or  is  covered 


by  flood  insurance  in  an  amount  less 
than  the  amount  required  under 
paragraph  (c)  of  this  section,  then  the 
bank  or  its  servicer  shall  notify  the 
borrower  that  the  borrower  should 
obtain  flood  insurance,  at  the  borrower's 
expense,  in  an  amount  at  least  equal  to 
the  amount  required  under  paragraph 
(c)  of  this  section,  for  the  remaining 
term  of  the  loan.  If  the  borrower  fails  to 
obtain  flood  insurance  within  45  days 
after  notification,  then  the  member  bank 
or  its  servicer  shall  purchase  insurance 
on  the  borrower's  behalf.  The  member 
bank  or  its  servicer  may  charge  the 
borrower  for  the  cost  of  premiums  and 
fees  incurred  in  purchasing  the 
insurance. 

(h)  Determination  fees. — (1)  General. 
Notwithstanding  any  Federal  or  State 
law  other  than  the  Flood  Disaster 
Protection  Act  of  1973,  as  amended  (42 
U.S.C.  4001-4129),  any  member  bank, 
or  a  servicer  acting  on  behalf  of  the 
bank,  may  charge  a  reasonable  fee  for 
determining  whether  the  building  or 
mobile  home  securing  the  loan  is 
located  or  will  be  located  in  a  special 
flood  hazard  area.  A  determination  fee 
may  also  include,  but  is  not  limited  to, 
a  fee  for  life-of-loan  monitoring. 

(2)  Borrower  fee.  The  determination 
fee  authorized  by  paragraph  (h)(1)  of 
this  section  may  be  charged  to  the 
borrower  if  the  determination: 

(i)  Is  made  in  connection  with  a 
making,  increasing,  extending,  or 
renewing  of  the  loan  that  is  initiated  by 
the  borrower; 

(ii)  Reflects  the  Director  of  FEMA's 
revision  or  updating  of  floodplain  areas 
or  flood-risk  zones; 

(iii)  Reflects  the  Director  of  FEMA's 
publication  of  a  notice  or  compendium 
that: 

(A)  Affects  the  area  in  which  the 
building  or  mobile  home  securing  the 
loan  is  located;  or       * 

(B)  By  determination  of  the  Director  of 
FEMA,  may  reasonably  require  a 
determination  whether  the  building  or 
mobile  home  securing  the  loan  is 
located  in  a  special  flood  hazard  area; 

(iv)  Results  in  the  purchase  of  flood 
insurance  coverage  by  the  lender  or  its 
servicer  on  behalf  of  the  borrower  under 
paragraph  (g)  of  this  section. 

(3)  Purchaser  or  transferee  fee.  The 
determination  fee  authorized  by 
paragraph  (h)(1)  of  this  section  may  be 
charged  to  the  purchaser  or  transferee  of 
a  loan  in  the  case  of  the  sale  or  transfer 
of  the  loan. 

(i)  Notice  of  special  flood  hazards  and 
availability  of  Federal  disaster  relief 
assistance.  When  a  member  bank 
makes,  increases,  extends,  or  renews  a 
loan  secured  by  a  building  or  a  mobile 
home  located  or  to  be  located  in  a 


special  flood  hazard  area,  the  bank  shall 
mail  or  deliver  a  written  notice  to  the 
borrower  and  to  the  servicer  in  all  cases 
whether  or  not  flood  insurance  is 
available  under  the  Act  for  the  collateral 
securing  the  loan. 

(1)  Contents  of  notice.  The  written 
notice  must  include  the  following 
information: 

(i)  A  warning,  in  a  form  approved  by 
the  Director  of  FEMA,  that  the  building 
or  the  mobile  home  is  or  will  be  located 
in  a  special  flood  hazard  area; 

(ii)  A  description  of  the  flood 
insiuance  purchase  requirements  set 
forth  in  section  102(b)  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended  (42  U.S.C.  4012a(b)); 

(iii)  A  statement,  where  applicable, 
that  flood  insurance  coverage  is 
available  under  the  NFIP  and  may  also 
be  available  from  private  insurers;  and 

(iv)  A  statement  whether  Federal 
disaster  relief  assistance  may  be 
available  in  the  event  of  damage  to  the 
building  or  mobile  home  caused  by 
flooding  in  a  Federally  declared 
disaster. 

(2)  Timing  of  notice.  The  member 
bank  shall  provide  the  notice  required 
by  paragraph  (i)(l)  of  this  section  to  the 
borrower  within  a  reasonable  time 
before  the  completion  of  the  transaction, 
and  to  the  servicer  as  prompUy  as 
practicable  after  the  bank  provides 
notice  to  the  borrower  and  in  any  event 
no  later  than  the  time  the  bank  provides 
other  similar  notices  to  the  servicer 
concerning  hazard  insurance  and  taxes. 
Notice  to  the  servicer  may  be  made 
electronically  or  may  take  the  form  of  a 
copy  of  the  notice  to  the  borrower. 

(3)  Record  of  receipt.  The  member 
bank  shall  retain  a  record  of  the  receipt 
of  the  notices  by  the  borrower  and  the 
servicer  for  the  period  of  time  the  bank 
owns  the  loan. 

(4)  Alternate  method  of  notice. 
Instead  of  providing  the  notice  to  the 
borrower  required  by  paragraph  (i)(l)  of 
this  section,  a  member  bank  may  obtain 
satisfactory  written  assurance  from  a 
seller  or  lessor  that,  within  a  reasonable 
time  before  the  completion  of  the  sale  or 
lease  transaction,  the  seller  or  lessor  has 
provided  such  notice  to  the  purchaser  or 
lessee.  The  member  bank  shall  retain  a 
record  of  the  written  assurance  from  the 
seller  or  lessor  for  the  period  of  time  the 
bank  owns  the  loan. 

(5)  Use  of  prescribed  form  of  notice. 

A  member  bank  will  be  considered  to  be 
in  compliance  with  the  requirement  for 
notice  to  the  borrower  of  this  paragraph 
(i)  by  providing  written  notice  to  the 
borrower  containing  the  language 
presented  in  appendix  A  of  this  section 
within  a  reasonable  time  before  the 
completion  of  the  transaction.  The 


notice  presented  in  appendix  A  of  this 
section  satisfies  the  borrower  notice 
requirements  of  the  Act. 

(j)  Notice  of  servicer's  identity — (1) 
Notice  requirement.  When  a  member 
bank  makes,  increases,  extends,  renews, 
sells,  or  transfers  a  loan  secured  by  a 
building  or  mobile  home  located  or  to 
be  located  in  a  special  flood  hazard  area, 
the  bank  shall  notify  the  Director  of 
FEMA  (or  the  Director's  designee)  in 
writing  of  the  identity  of  the  servicer  of 
the  loan.  The  Director  of  FEMA  has 
designated  the  insurance  provider  to 
receive  the  member  bank's  notice  of  the 
servicer's  identity.  This  notice  may  be 
provided  electronically  if  electronic 
transmission  is  satisfactory  to  the 
Director  of  FEMA's  designee. 

(2)  Transfer  of  servicing  rights.  The 
member  bank  shall  notify  the  Director  of 
FEMA  (or  the  Director's  designee)  of  any 
change  in  the  servicer  of  a  loan 
described  in  paragraph  (j)(l)  of  this 
section  within  60  days  after  the  effective 
date  of  the  change.  This  notice  may  be 
provided  electronically  if  electronic 
transmission  is  satisfactory  to  the 
Director  of  FEMA's  designee.  Upon  any 
change  in  the  servicing  of  a  loan 
described  in  paragraph  (j)(l)  of  this 
section,  the  duty  to  provide  notice 
under  this  paragraph  (j)(2)  shall  transfer 
to  the  transferee  servicer. 

Appendix  A  to  §  208.25  Sample  Form  of 
Notice 

Notice  of  Special  Flood  Hazards  and 
Availability  of  Federal  Disaster  Relief 
Assistance 

We  are  giving  you  this  notice  to  inform  you 
that: 

The  building  or  mobile  home  securing  the 
loan  for  which  you  have  appUed  is  or  will 
be  located  in  an  area  with  special  flood 
hazards. 

The  area  has  been  identified  by  the 
Director  of  the  Federal  Emergency 
Management  Agency  (FEMA)  as  a  special 
flood  hazard  area  using  FEMA's  Flood 
Insurance  Rate  Map  or  the  Flood  Hazard 
Boundary  Map  for  the  following  community: 

.  This  area  has  a  one  percent 

(1%)  chance  of  a  flood  equal  to  or  exceeding 
the  base  flood  elevation  (a  100-year  flood)  in 
any  given  year.  During  the  life  of  a  30-year 
mortgage  loan,  the  risk  of  a  100-year  flood  in 
a  spiecial  flood  hazard  area  is  26  percent 
(26%). 

Federal  law  allows  a  lender  and  borrower 
jointly  to  request  the  Director  of  FEMA  to 
review  the  determination  of  whether  the 
property  securing  the  loan  is  located  in  a 
special  flood  hazard  area.  If  you  would  like 
to  make  such  a  request,  please  contact  us  for 
further  information. 

The  community  in  which  the 

property  securing  the  loan  is  located 
participates  in  the  National  Flood  Insurance 
Program  (NFIP).  Federal  law  will  not  allow 
us  to  make  you  the  loan  that  you  have 
applied  for  if  you  do  not  purchase  flood 


insurance.  The  flood  insurance  must  be 
maintained  for  the  life  of  the  loan.  If  you  fail 
to  purchase  or  renew  flood  insurance  on  the 
property.  Federal  law  authorizes  and  requires 
us  to  purchase  the  flood  insurance  for  you  at 
your  expense. 

•  Flood  insurance  coverage  under  the 

NFIP  may  be  purchased  through  an  insurance    - 
agent  who  will  obtain  the  policy  either 
directly  through  the  NFIP  or  through  an 
insuranoa  company  that  participates  in  the 
NFIP.  Flood  insurance  also  may  be  available 
from  private  insurers  that  do  not  participate 
in  the  NFIP. 

•  At  a  minimum,  flood  insurance 
purchased  must  cover  the  lesser  of. 

(1)  The  outstanding  principal  balance  of 
the  loan;  or 

(2)  The  maximum  amount  of  coverage 
allowed  for  the  type  of  property  under  the 
NFIP. 

Flood  insurance  coverage  under  the  NFIP 
is  limited  to  the  overall  value  of  the  property 
securing  the  loan  minus  the  value  of  the  land 
on  which  the  property  is  located. 

•  Federal  disaster  relief  assistance  (usually 
in  the  form  of  a  low-interest  loan)  may  be 
available  for  damages  incurred  in  excess  of 
your  flood  insurance  if  your  community's 
participation  in  the  NFIP  is  in  accordance 
ttrith  NFIP  requirements. 

Flood  Liisurance  coverage  under  the 

NFIP  is  not  available  for  the  property 
securing  the  loan  because  the  community  in 
which  the  property  is  located  does  not 
participate  in  the  NFIP.  In  addition,  if  the 
non-participating  community  has  been 
identified  for  at  least  one  year  as  containing 
a  special  flood  hazard  area,  profierties 
located  in  the  community  will  not  be  eligible 
for  Federal  disaster  relief  assistance  in  the 
event  of  a  Federally  declared  flood  disaster. 

Subpart  C— Bank  Securttias  and 
Sacuritias-Raiatad  Acttvitias 

§206^    AuttMrtty,  purpoM.  and  scope. 

(a)  Authority.  Subpart  C  of  Regtdation 
H  (12  CFR  part  208,  subpart  C)  is  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  imder  12  U.S.C  24,  92a, 
93a;  sections  1818  and  1831p-l(aK2)  of 

the  Federal  Deposit  Insurance  Act  (12  ^ 

U.S.C.  1818,  1831p-l(a)(2));  and  -^ 

sections  78b.  781(b),  781(g).  78l(i),  78o- 
4(c)(5),  780-5,  78q,  78q-l.  and  78w  of 
the  Securities  Exchange  Act  of  1934  (15 
U.S.C  78b,  781(b).  781(g),  78l(i).  78o- 
4(c)(5),  780-5,  78q.  78q-l.  78w). 

(b)  Purpose  and  scope.  This  subpart  C 
describes  the  requirements  imposed 
upon  member  banks  acting  as  transfer 
agents,  roistered  clearing  agencies,  or 
sellers  of  securities  under  the  Securities 
Exchange  Act  of  1934.  This  subpart  C 
also  describes  the  reporting 
requirements  imposed  on  member  banks 
whose  securities  are  subject  to 
registration  under  the  Securities 
Exchange  Act  of  1934. 
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(a)  The  rules  adopted  by  the 
Securities  and  Exchange  Conunission 
(SEC)  pursuant  to  section  1 7 A  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78q-l)  prescribing  procedures  for 
registration  of  transfer  agents  for  which 
the  SEC  is  the  appropriate  regulatory 
agency  (17  CFR  240.17Ac2-l)  apply  to 
member  bank  transfier  agents.  References 
to  the  "Commission"  are  deemed  to 
refer  to  the  Board. 

(b)  The  rules  adopted  by  the  SEC 
pursuant  to  section  17A  prescribing 
operational  and  reporting  requirements 
for  transfer  agents  (17  CFR  240.17Ac2- 
2  and  240.1 7 Ad-1  through  240.17Ad- 
16)  apply  to  member  bank  transfer 
agents. 

f  208.32    Notice  of  disciplinary  sanctions 
iwpoaed  by  registered  dswlng  agency. 

(a)  Notice  requirement.  Any  member 
bank  or  any  of  its  subsidiaries  that  is  a 
registered  clearing  agency  pursuant  to 
section  17A(b)  of  the  Securities 
Exchange  Act  of  1934  (the  Act),  and 
that: 

(1)  Imposes  any  final  disciplinary 
sanction  on  any  participMmt  therein; 

(2)  Denies  participation  to  any 
applicant;  or 

(3)  Prohibits  or  limits  any  person  in 
respect  to  access  to  services  offered  by 
the  clearing  agency,  shall  file  with  the 
Board  (and  the  appropriate  regulatory 
agency,  if  other  than  the  Board,  for  a 
participant  or  applicant)  notice  thereof 
in  the  manner  prescribed  in  this  section. 

(b)  Notice  of  final  disciplinary 
actions.  (1)  Any  registered  clearing 
agency  fiir  which  the  Board  is  the 
appropriate  regulatory  agency  that  takes 
any  final  disciplinary  action  with 
respect  to  any  participant  shall 
promptly  file  a  notice  thereof  with  the 
Board  in  accordance  with  paragraph  (c) 
of  this  section.  For  the  purposes  of  this 
paragraph  (b).  final  disciplinary  action 
means  the  imposition  of  any 
disciplinary  sanction  pursuant  to 
section  17A(b)(3)(G)  of  the  Act.  or  other 
action  of  a  registered  clearing  agency 
which,  after  notice  and  opportimity  for 
hearing,  results  in  final  disposition  of 
charges  of: 

(i)  One  or  more  violations  of  the  rules 
of  the  registered  clearing  agency;  or 

(ii)  Acts  or  practices  constituting  a 
statutory  disqualification  of  a  type 
defined  in  paragraph  (iv)  or  (v)  (except 
prior  convictions)  of  section  3(aK39)  of 
the  Act. 

(2)  However,  if  a  registered  clearing 
agency  fee  schedule  specifies  certain 
charges  for  errors  made  by  its 
participants  in  giving  instructions  to  the 
registered  clearing  agency  which  are  de 


minimis  on  a  per  error  basis,  and  whose 
purpose  is,  in  part,  to  provide  revenues 
to  the  clearing  agency  to  compensate  it 
for  effort  expended  in  beginning  to 
process  an  erroneous  instruction,  such 
error  charges  shall  not  be  considered  a 
final  disciplinary  action  for  purposes  of 
this  paragraph  (b). 

(c)  Contents  affinal  disciplinary 
action  notice.  Any  notice  filed  pursuant 
to  paragraph  (b)  of  this  section  shall 
consist  of  the  following,  as  appropriate: 

(1)  The  name  of  the  respondent  and 
the  respondent's  last  known  address,  as 
reflected  on  the  records  of  the  clearing 
agency,  and  the  name  of  the  person, 
committee,  or  other  organizational  unit 
that  brought  the  charges.  However, 
identifying  information  as  to  any 
respondent  found  not  to  have  violated  a 
provision  covered  by  a  charge  may  be 
deleted  insofar  as  the  notice  reports  the 
disposition  of  that  charge  and,  prior  to 
the  filing  of  the  notice,  the  respondent 
does  not  request  that  identifying 
information  be  included  in  the  notice; 

(2)  A  statement  describing  the 
investigative  or  other  origin  of  the 
action; 

(3)  As  charged  in  the  proceeding,  the 
specific  provision  or  provisions  of  the 
rules  of  the  clearing  agency  violated  by 
the  respondent,  or  the  statutory 
disqualification  referred  to  in  paragraph 
(b)(2)  of  this  section,  and  a  statement 
describing  the  answer  of  the  respondent 
to  the  charges; 

(4)  A  statement  setting  forth  findings 
of  fact  with  respect  to  any  act  or  practice 
in  which  the  respondent  was  charged 
with  having  engaged  in  or  omitted;  the 
conclusion  of  the  clearing  agency  as  to 
whether  the  respondent  violated  any 
rule  or  was  subject  to  a  statutory 
disqualification  as  charged;  and  a 
statement  of  the  clearing  agency  in 
support  of  its  resolution  of  the  principal 
issues  raised  in  the  proceedings; 

(5)  A  statement  describing  any 
sanction  imposed,  the  reasons  therefor, 
and  the  date  upon  which  the  sanction 
became  or  will  become  effective;  and 

(%iSuch  other  nratters  as  the  clearing 
agency  may  deem  relevant 

(d)  Notice  affinal  denial,  prohibition, 
termination  or  limitation  based  on 
qualification  or  administrative  rules.  (1) 
Any  registered  clearing  agency,  for 
which  the  Board  is  the  appropriate 
regulatory  agency,  that  takes  any  final 
action  that  denies  or  conditions  the 
participation  of  any  person,  or  prohibits 
or  limits  access,  to  services  offered  by 
the  clearing  agency,  shall  promptly  file 
notice  thereof  with  the  Board  (and  the 
appropriate  regulatory  agency,  if  other 
than  the  Board,  for  the  affected  person) 
in  accordance  with  paragraph  (e)  of  this 
section;  but  such  action  shall  not  be 


considered  a  final  disciplinary  action 
for  purposes  of  paragraph  (b)  of  this 
section  where  the  action  is  based  on  an 
alleged  failure  of  such  person  to: 

(i)  Comply  with  the  qualification 
standards  prescribed  by  the  rules  of  the 
registered  clearing  agency  pursuant  to 
section  17A(b)(4)(B)  of  the  Act;  or 

(ii)  Comply  with  any  administrative 
requirements  of  the  registered  clearing 
agency  (including  failure  to  pay  entry  or 
other  dues  or  fees,  or  to  file  prescribed 
forms  or  reports)  not  involving  charges 
of  violations  that  may  lead  to  a 
disciplinary  sanction. 

(2)  However,  no  such  action  shall  be 
considered  final  piu^uant  to  this 
paragraph  (d)  that  results  merely  from  a 
notice  of  such  failure  to  comply  to  the 
person  affected,  if  such  person  has  not 
sought  an  adjudication  of  the  matter, 
including  a  hearing,  or  otherwise 
exhausted  the  administrative  remedies 
within  the  registered  clearing  agency 
with  respect  to  such  a  matter. 

(e)  Contents  of  notice  required  by 
paragraph  (d)  of  this  section.  Any  notice 
filed  pursuant  to  paragraph  (d)  of  this 
section  shall  consist  of  the  following,  as 
appropriate: 

(1)  The  name  of  each  person 
concerned  and  each  person's  last  known 
address,  as  reflected  in  the  records  of 
the  clearing  agency; 

(2)  The  specific  grounds  upon  which 
the  action  of  the  clearing  agency  was 
based,  and  a  statement  describing  the 
answer  of  the  f>erson  concerned; 

(3)  A  statement  setting  forth  findings 
of  fact  and  conclusions  as  to  each 
alleged  failure  of  the  person  to  comply 
with  qualification  standards  or 
administrative  obligations,  and  a 
statement  of  the  clearing  agency  in 
support  of  its  resolution  of  the  principal 
issues  raised  in  the  proceeding; 

(4)  The  date  upon  which  such  action 
became  or  will  become  effective;  and 

(5)  Such  other  matters  as  the  clearing 
agency  deems  relevant. 

(f)  Notice  affinal  action  based  on 
prior  adjudicated  statutory 
disqualifications.  Any  registered 
clearing  agency  for  which  the  Board  is 
the  appropriate  regulatory  agency  that 
takes  any  final  action  shall  promptly  file 
notice  thereof  with  the  Board  (and  the 
appropriate  regulatory  agency,  if  other 
than  the  Board,  for  the  afiiected  person) 
in  accordance  with  paragraph  (g)  of  this 
section,  where  the  final  action: 

(1)  E)enies  or  conditions  participation 
to  any  person,  or  prohibits  or  limits 
access  to  services  offered  by  the  clearing 
agency;  and 

(2)  Is  based  upon  a  statutory 
disqualification  of  a  type  defined  in 
paragraph  (A),  (B)  or  (C)  of  section 
3(a)(39)  of  the  Act,  consisting  of  a  prior 


conviction,  as  described  in 
subparagraph  (E)  of  section  3(a)(39)  of 
the  Act.  However,  no  such  action  shall 
be  considered  final  pursuant  to  this 
[>aragraph  (f)  that  results  merely  from  a 
notice  of  such  disqualification  to  the 
person  affected,  if  such  person  has  not 
sought  an  adjudication  of  the  matter, 
including  a  hearing,  or  otherwise 
exhausted  the  administrative  remedies 
within  the  clearing  agency  with  respect 
to  such  a  matter. 

(g)  Contents  of  notice  required  by 
paragraph  (f)  of  this  section.  Any  notice 
filed  pursuant  to  paragraph  (f)  of  this 
section  shall  consist  of  the  following,  as 
appropriate: 

11)  'The  name  of  each  person 
concerned  and  each  person's  last  knov^rn 
address,  as  reflected  in  the  records  of 
the  clearing  agency; 

(2)  A  statement  setting  forth  the 
principal  issues  raised,  the  answer  of 
any  person  concerned,  and  a  statement 
of  the  clearing  agency  in  support  of  its 
resolution  of  the  principal  issues  raised 
in  the  proceeding; 

(3)  Any  description  furnished  by  or 
on  behalf  of  the  person  concerned  of  the 
activities  engaged  in  by  the  person  since 
the  adjudication  upon  which  the 
disqualification  is  based; 

(4)  A  copy  of  the  order  or  decision  of 
the  court,  appropriate  regulatory  agency, 
or  self-regulatory  organization  that 
adjudicated  the  matter  giving  rise  to  the 
statutory  disqualification; 

(5)  The  nature  of  the  action  taken  and 
the  date  upon  which  such  action  is  to 
be  made  effective;  and 

(6)  Such  other  matters  as  the  clearing 
agency  deems  relevant. 

(h)  Notice  of  summary  suspension  of 
participation.  Any  registered  clearing 
agency  for  which  the  Board  is  the 
appropriate  regulatory  agency  that 
summarily  suspends  or  closes  the 
accounts  of  a  piarticipant  purauant  to  the 
provisions  of  section  17A(b)(5)(C)  of  the 
Act  shall,  within  one  business  day  after 
such  action  becomes  effective,  file 
notice  thereof  with  the  Board  and  the 
appropriate  regulatory  agency  for  the 
participant,  if  other  than  the  Board,  of 
such  action  in  accordance  with 
paragraph  (i)  of  this  section. 

(i)  Contents  of  notice  of  summary 
suspension.  Any  notice  pursuant  to 
paragraph  (h)  of  this  section  shall 
contain  at  least  the  following 
information,  as  appropriate: 

(1)  The  name  of  the  participant 
concerned  and  the  participant's  last 
known  address,  as  reflected  in  the 
records  of  the  clearing  agency; 

(2)  The  date  upon  which  the  summary 
action  became  or  will  become  effective; 

(3)  If  the  summary  action  is  based 
upon  the  provisions  of  section 


17A(b)(5)(C)(i)  of  the  Act,  a  copy  of  the 
relevant  order  or  decision  of  the  self- 
regulatory  organization,  if  available  to 
the  clearing  agency; 

(4)  If  the  summary  action  is  based 
upon  the  provisions  of  section 
17A(b)(5)(C)(ii)  of  the  Act,  a  statement 
describing  tlft  default  of  any  delivery  of 
funds  or  securities  to  the  clearing 
agency; 

(5)  If  the  summary  action  is  based 
upon  the  provisions  of  section 
17A(b)(5)(C)(iii)  of  the  Act,  a  statement 
describing  the  financial  or  operating 
difficulty  of  the  participant  based  upon 
which  the  clearing  agency  determined 
that  the  suspension  and  closing  of 
accounts  was  necessary  for  the 
protection  of  the  clearing  agency,  its 
participants,  creditors,  or  investors; 

(6)  The  nature  and  effective  date  of 
the  suspension;  and 

(7)  Such  other  matters  as  the  clearing 
agency  deems  relevant 

S20e.33    AppHcaUonforstayorrevtowof 
discipiinwy  sanctions  impossd  by 
registered  clearing  agency. 

(a)  Stays.  The  rules  adopted  by  the 
Securities  and  Exchange  Commission 
(SEC)  pursuant  to  section  19  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78s)  regarding  applications  by 
persons  for  whom  the  SEC  is  the 
appropriate  regulatory  agency  for  stays 
of  disciplinary  sanctions  or  summary 
suspensions  imposed  by  registered 
clearing  agencies  (17  CFR  240.19d-2) 
apply  to  applications  by  member  banks. 
References  to  the  "Commission"  are 
deemed  to  refer  to  the  Board. 

(b)  Reviews.  The  regulations  adopted 
by  the  Securities  and  Exchange 
Commission  pursuant  to  section  19  of 
the  Securities  and  Exchange  Act  of  1934 
(15  U.S.C.  78s)  regarding  applications 
by  persons  for  whom  the  SEC  is  the 
appropriate  regulatory  agency  for 
reviews  of  final  disciplinary  sanctions, 
denials  of  participation,  or  prohibitions 
or  limitations  of  access  to  services 
imposed  by  registered  clearing  agencies 
(17  CFR  240.19d-3  (a)-(f))  apply  to 
applications  by  member  banks. 
References  to  the  "Commission"  are 
deemed  to  refer  to  the  Board.  The 
Board's  Uniform  Rules  of  Practice  and 
Procediue  (12  CFR  part  263)  apply  to 
review  proceedings  under  this  §  208.33 
to  the  extent  not  inconsistent  with  this 

§  208.33. 


§206.34    necofdtosptng  and  conflrmtton 
of  caftatn  aacurtUos  transactions  sffsctsd 
oy  Stals  msinbar  banks.  [Raaarvad] 

f20&^    Qualification  raquirsmsnts  for 
tranaactions  In  oartain  securities. 
[Rasarvad] 

§  208.36    Reporting  laquipsniants  for  Stale 
mewit>ef  banks  sutjsct  to  the  Securities 
Exchange  Act  of  1934. 

(a)  Filing  requirements.  Except  as 
otherwise  provided  in  this  section,  a 
member  bank  whose  securities  are 
subject  to  registration  pursuant  to 
section  12(b)  or  section  12(g)  of  the 
Securities  Exchange  Act  of  1934  (the 
1934  Act)  (15  U.S.C.  781  (b)  and  (g)) 
shall  comply  with  the  rules,  regulations, 
and  forms  adopted  by  the  Securities  and 
Exchange  Commission  (Commission) 
pursuant  to  sections  12, 13, 14(a),  14(c), 
14(d),  14(f)  and  16  of  the  1934  Act  (IS 
U.S.C.  781,  78m,  78n  (a),  (c),  (d),  (f)  and" 
78p).  The  term  "Commission"  as  used 
in  those  rules  and  regulations  shall  with 
respect  to  seciuities  issued  by  member 
banks  be  deemed  to  refer  to  the  Board 
imless  the  context  otherwise  reqiiires. 

(b)  Elections  permitted  for  member 
banks  with  total  assets  of  $150  million 
or  less.  (1)  Notwithstanding  paragraph 
(a)  of  this  section  or  the  rules  and 
regulations  promulgated  by  the 
Commission  pursuant  to  the  1934  Act  a 
member  bank  that  has  total  assets  of 

Si 50  million  or  less  as  of  the  end  of  its 
most  recent  fiscal  year,  and  no  foreign 
offices,  may  elect  to  substitute  for  the 
financial  statements  required  by  the 
Commission's  Form  10-Q,  the  balance 
sheet  and  income  statement  from  the 
quarterly  report  of  condition  required  to 
be  filed  by  the  bank  with  the  Board 
under  section  9  of  the  Federal  Reserve 
Act  (12  U.S.C.  324)  (Federal  Financial 
Institutions  Examination  Council  Form 
033  or  034). 

(2)  A  member  bank  qualifjdng  for  and 
electing  to  file  financial  statements  from 
its  quarterly  report  of  condition 
pursuant  to  paragraph  (b)(1)  of  this 
section  in  its  form  10-Q  shall  Include 
earnings  per  share  or  net  loss  per  share 
data  prepared  in  accordance  with  GAAP 
and  disclose  any  material  contingencies, 
as  required  by  Article  10  of  the 
Conunission's  Regulation  S-X  (17  CFR 
210.10-01).  in  the  Management's 
Discussion  and  Analysis  of  Financial 
Condition  and  Results  of  Operations 
section  of  Form  10-Q. 

(c)  Required  filings — (1)  Place  and 
timing  of  filing.  All  papers  required  to 
be  fileid  with  the  Board,  pursuant  to  the 
1934  Act  or  regulations  thereunder, 
shall  be  submitted  to  the  Division  of 
Banking  Supervision  and  Regulation. 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 


IMI 


15290 


Federal  Register  /  Vol.  62,  No.  61  /  Monday.  March  31,  1997  /  Proposed  Rules 


Federal  Regitter  /  Vol.  62,  No.  61  /  Monday.  March  31.  1997  /  Proposed  Rules 


15291 


Constitution  Avenue,  NW.,  Washington, 
DC  20551.  Material  may  be  filed  by 
delivery  to  the  Board,  through  the  mails, 
or  otherwise.  The  date  on  which  papers 
are  actually  received  by  the  Board  shall 
be  the  date  of  filing  thereof  if  all  of  the 
requirements  with  respect  to  the  filing 
have  been  complied  with. 

(2)  Filing  fees.  No  filing  fees  specified 
by  the  Commission's  rules  shall  be  paid 
to  the  Board. 

(3)  Public  inspection.  Copies  of  the 
registration  statement,  definitive  proxy 
solicitation  materials,  reports,  and 
annual  reports  to  shareholders  required 
by  this  section  (exclusive  of  exhibits) 
shall  be  available  for  public  inspection 
at  the  Board's  ofBces  in  Washington, 
DC.  as  well  as  at  the  Federal  Reserve 
Banks  of  New  York,  Chicago,  and  San 
Francisco  and  at  the  Reserve  Bank  in  the 
(Ustrict  in  which  the  reporting  bank  is 
located. 

(d)  Confidentiality  of  filing.  Any 
person  filing  any  statement,  report,  or 
document  under  the  1934  Act  may  make 
written  objection  to  the  public 
disclosure  of  any  information  contained 
therein  in  accordance  with  the 
following  procedure: 

(1)  The  person  shall  omit  from  the 
statement,  report,  or  document,  when  it 
is  filed,  the  portion  thereof  that  the 
person  desires  to  keep  undisclosed 
(hereinafter  called  the  confidential 
portion).  The  person  shall  indicate  at 
the  appropriate  place  in  the  statement, 
report,  or  document  that  the 
confidential  portion  has  been  omitted 
and  filed  separately  with  the  Board. 

(2)  The  person  snail  file  the  following 
with  the  copies  of  the  statement,  report, 
or  document  filed  with  the  Board: 

(i)  As  many  copies  of  the  confidential 
portion,  each  clearly  marked 
"CONFIDENTIAL  TREATMENT."  as 
there  are  copies  of  the  statement,  report, 
or  document  filed  with  the  Board.  Each 
copy  of  the  confidential  portion  shall 
contain  the  complete  text  of  the  item 
and,  notwithstanding  that  the 
confidential  portion  does  not  constitute 
the  whole  of  the  answer,  the  entire 
answer  thereto;  except  that  in  case  the 
confidential  portion  is  part  of  a  financial 
statement  or  schedule,  only  the 
particiUar  financial  statement  or 
schedule  need  be  included.  All  copies 
of  the  confidential  portion  shall  be  in 
the  same  form  as  the  remainder  of  the 
statement,  report,  or  document;  and 

(ii)  An  application  making  objection 
to  the  disclosure  of  the  confidential 
portion.  The  application  shall  be  on  a 
sheet  or  sheets  separate  bom  the 
confidential  prartion,  and  shall: 

(A)  Identify  the  portion  of  the 
statement,  report,  or  document  that  has 
bem  omitted; 


(B)  Include  a  statement  of  the  grounds 
of  objection;  and 

(C)  Include  the  name  of  each 
exchange,  if  any,  with  which  the 
statement,  report,  or  document  is  filed. 

(3)  The  copies  of  the  confidential 
portion  and  the  application  filed  in 
accordance  with  this  paragftph  shall  be 
enclosed  in  a  separate  envelo{}e  marked 
"CONFIDENTIAL  TREATMENT,"  and 
addressed  to  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551. 

(4)  Pending  determination  by  the 
Board  on  the  objection  filed  in 
accordance  with  this  paragraph,  the 
confidential  portion  shall  not  be 
disclosed  by  the  Board. 

(5)  If  the  Board  determines  to  sustain 
the  objection,  a  notation  to  that  efi^ect 
shall  be  made  at  the  appropriate  place 
in  the  statement,  report,  or  dociunent. 

(6)  If  the  Board  determines  not  to 
sustain  the  objection  because  disclosure 
of  the  confidential  portion  is  in  the 
public  interest,  a  finding  and 
determination  to  that  effect  shall  be 
entered  and  notice  of  the  finding  and 
determination  sent  by  registered  or 
certified  mail  to  the  person. 

(7)  If  the  Board  determines  not  to 
sustain  the  objection,  pursuant  to 
paragraph  (d)(6)  of  this  section,  the 
confidential  portion  shall  be  made 
available  to  the  public: 

(i)  15  days  after  notice  of  the  Board's 
determination  not  to  sustain  the 
objection  has  been  given,  as  required  by 
paragraph  (d)(6)  of  this  section, 
provided  that  the  person  filing  the 
objection  has  not  previously  filed  with 
the  Board  a  written  statement  that  he 
intends,  in  good  faith,  to  seek  judicial 
review  of  the  finding  and  determination; 
or 

(ii)  60  days  after  notice  of  the  Board's 
determination  not  to  sustain  the 
objection  has  been  given  as  required  by 
paragraph  (d)(6)  of  this  section  and  the 
person  filing  the  objection  has  filed  with 
the  Board  a  written  statement  of  intent 
to  seek  judicial  review  of  the  finding 
and  determination,  but  has  failed  to  file 
a  petition  for  judicial  review  of  the 
Board's  determination;  or 

(iii)  Upon  final  judicial 
determination,  if  adverse  to  the  party 
filing  the  objection. 

(8)  If  the  confidential  portion  is  made 
available  to  the  public,  a  copy  thereof 
shall  be  attached  to  each  copy  of  the 
statement,  report,  or  document  filed 
with  the  Board. 


§206.37    QovwTMnant MCurMM  sales 
practloes.    [Raesrvsd] 

Subpart  D— Prompt  Corrective  Action 

§208.40    Authority,  purpoee.  scope,  other 
supervisory  authority,  and  disdosurs  of 
capital  categories. 

(a)  Authority.  Subpart  D  of  Regulation 
H  (12  CFR  part  208,  subpart  D)  is  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  under  section 
38  (section  38)  of  the  Federal  E)eposit 
Insurance  Act  (FDI  Act)  as  added  by 
section  131  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (Pub.  L.  102-242, 105  Stat.  2236 
(1991))  (12  U.S.C.  18310). 

(b)  Purpose  and  scope.  This  subpart  D 
defines  the  capital  measures  and  capital 
levels  that  are  used  for  determining  the 
supervisory  actions  authorized  under 
section  38  of  the  FDI  Act.  (Section  38  of 
the  FDI  Act  establishes  a  framework  of 
supervisory  actions  for  insured 
depository  institutions  that  are  not 
adequately  capitalized.)  This  subpart 
also  establishes  procedures  for 
submission  and  review  of  capital 
restoration  plans  and  for  issuance  and 
review  of  directives  and  orders  piu^uant 
to  section  38.  Certain  of  the  provisions 
of  this  subpart  apply  to  oEBcere, 
directors,  and  employees  of  state 
member  banks.  Other  provisions  apply 
to  any  company  that  controls  a  member 
bank  and  to  the  affiliates  of  the  member 
bank. 

(c)  Other  supervisory  authority. 
Neither  section  38  nor  this  subpart  in 
any  way  limits  the  authority  of  the 
Board  under  any  other  provision  of  law 
to  take  supervisory  actions  to  address 
unsafe  or  unsound  practices  or 
conditions,  deficient  capital  levels, 
violations  of  law,  or  other  practices. 
Action  under  section  38  of  the  FDI  Act 
and  this  subpart  may  be  taken 
independently  of,  in  conjunction  with, 
or  in  addition  to  any  other  enforcement 
action  available  to  the  Board,  including 
issuance  of  cease  and  desist  ordera, 
capital  directives,  approval  or  denial  of 
applications  or  notices,  assessment  of 
civil  money  penalties,  or  any  other 
actions  authorized  by  law. 

(d)  Disclosure  of  capital  categories. 
The  assignment  of  a  bank  under  this 
subpart  within  a  particular  capital 
category  is  for  purposes  of 
implementing  and  applying  the 
provisions  of  section  38.  Unless 
permitted  by  the  Board  or  otherwise 
required  by  law,  no  bank  may  state  in 
any  advertisement  or  promotional 
material  its  capital  category  under  this 
subpart  or  that  the  Board  or  any  other 
Federal  banking  agency  has  assigned  the 
bank  to  a  particular  capital  category. 


§  206.41    Definitions  for  purposes  of  this 
subpart 

For  purposes  of  this  subpart,  except  as 
modified  in  this  section  or  unless  the 
context  otherwise  requires,  the  terms 
used  have  the  same  meanings  as  set 
forth  in  section  38  and  section  3  of  the 
FDI  Act 

(a)  Control — (1)  Control  has  the  same 
meaning  assigned  to  it  in  section  2  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1841),  and  the  term  controlled 
shall  be  construed  consistently  with  the 
term  control. 

(2)  Exclusion  for  fiduciary  ownership. 
No  insured  depository  institution  or 
company  controls  another  insured 
depository  institution  or  company  by 
virtue  of  its  ownership  or  control  of 
shares  in  a  fiduciary  capacity.  Shares 
shall  not  be  deemed  to  have  been 
acquired  in  a  fiduciary  capacity  if  the 
acquiring  insured  depository  institution 
or  company  has  sole  discretionary 
authority  to  exercise  voting  rights  with 
respect  to  the  shares. 

(3)  Exclusion  for  debts  previously 
contracted.  No  insured  depository 
institution  or  company  controls  another 
insured  depository  institution  or 
company  by  virtue  of  its  ownership  or 
contiol  of  shares  acquired  in  securing  or 
collecting  a  debt  previously  contracted 
in  good  &ith.  until  two  years  after  the 
date  of  acquisition.  The  two-year  period 
may  be  extended  at  the  discretion  of  the 
appropriate  Federal  banking  agency  for 
up  to  three  one-year  periods. 

(b)  Controlling  person  means  any 
person  having  control  of  an  insured 
depository  institution  and  any  company 
controlled  by  that  person. 

(c)  Leverage  ratio  means  the  ratio  of 
Tier  1  capital  to  average  total 
consolidated  assets,  as  calculated  in 
accordance  with  the  Board's  Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Tier  1  Leverage  Measure 
(Appendix  B  to  this  part). 

(a)  Management  fee  means  any 
payment  of  money  or  provision  of  any 
other  thing  of  value  to  a  company  or 
individual  for  the  provision  of 
management  services  or  advice  to  the 
bank,  or  related  overhead  expenses, 
including  payments  related  to 
supervisory,  executive,  managerial,  or 
policy  making  functions,  other  than 
compensation  to  an  individual  in  the 
individual's  capacity  as  an  officer  or 
employee  of  the  bank. 

(e)  Risk-weighted  assets  means  total 
weighted  risk  assets,  as  calculated  in 
accordance  with  the  Board's  Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  Measure  (Appendix 
A  to  this  part). 

(f)  Tangible  equity  means  the  amount 
of  core  capital  elements  in  the  Board's 


Capital  Adequacy  Guidelines  for  State 
Member  Banks:  Risk-Based  Measure 
(Appendix  A  to  this  part),  plus  the 
amount  of  outstanding  cumulative 
perpetual  preferred  stock  (including 
related  surplus),  minus  all  intangible 
assets  except  mortgage  servicing  rights 
to  the  extent  that  the  Board  determines 
that  mortgage  servicing  rights  may  be 
included  in  calculating  the  bank's  Tier 
1  capital. 

(g)  Tier  1  capital  means  the  amount  of 
Tier  1  capital  as  defined  in  the  Board's 
Capital  Adequacy  Guidelines  for  State 
Member  Banks:  Risk-Based  Measure 
(Appendix  A  to  this  part). 

(h)  Tier  1  risk-based  capital  ratio 
means  the  ratio  of  Tier  1  capital  to 
weighted  risk  assets,  as  calculated  in 
accordance  with  the  Board's  Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  Measure  (Appendix 
A  to  this  part). 

(i)  Total  assets  means  quarterly 
average  total  assets  as  reported  in  a 
bank's  Report  of  Condition  and  Income 
(Call  Report),  minus  intangible  assets  as 
provided  in  the  definition  of  tangible 
equity.  At  its  discretion  the  Federal 
Reserve  may  calculate  total  assets  using 
a  bank's  {>eriod-end  assets  rather  than 
quarterly  average  assets. 

(j)  Total  risk-based  capital  ratio 
means  the  ratio  of  qualifying  total 
capital  to  weighted  risk  assets,  as 
calculated  in  accordance  with  the 
Board's  Capital  Adequacy  Guidelines 
for  State  Member  Banks:  Risk-Based 
Measure  (Appendix  A  to  this  part). 

§206.42    Notice  of  capHai  ealsgory. 

(a)  Effective  date  of  determination  of 
capital  category.  A  member  bank  shall 
be  deemed  to  be  within  a  given  capital 
category  for  purposes  of  section  38  of 
the  FDI  Act  and  this  subpart  as  of  the 
date  the  bank  is  notified  of,  or  is 
deemed  to  have  notice  of,  its  capital 
category,  pursuant  to  paragraph  (b)  of 
this  section. 

(b)  Notice  of  capital  category.  A 
member  bank  shall  be  deemed  to  have 
been  notified  of  its  capital  levels  and  its 
capital  category  as  of  the  most  recent 
date: 

(1)  A  Report  of  Condition  and  Income 
(Call  Report)  is  required  to  be  filed  with 
the  Board; 

(2)  A  final  report  of  examination  is 
delivered  to  the  bank;  or 

(3)  Written  notice  is  provided  by  the 
Board  to  the  bank  of  its  capital  category 
for  purposes  of  section  38  of  the  FDI  Act 
and  this  subpart  or  that  the  bank's 
capital  category  has  changed  as 
provided  in  paragraph  (c)  of  this  section 
or  §  208.43(c). 

(c)  Adjustments  to  reported  capital 
levels  and  capital  category — (1)  Notice 


of  adjustment  by  bank.  A  member  bank 
shall  provide  the  Board  with  written 
notice  that  an  adjustment  to  the  bank's 
capital  category  may  have  occurred  no 
later  than  15  calendar  days  following 
the  date  that  any  material  event 
occurred  that  would  cause  the  bank  to 
be  placed  in  a  lower  capital  category 
from  the  category  assigned  to  the  bank 
for  purposes  of  section  38  and  this 
subpart  on  the  basis  of  the  bank's  most 
recent  Call  Report  or  report  of 
examination. 

(2)  Determination  by  Board  to  change 
capital  category.  After  receiving  notice 
purauant  to  paragraph  (c)(1)  of  this 
section,  the  Board  shall  determine 
whether  to  change  the  capital  category 
of  the  bank  and  shall  notify  the  bank  of 
the  Board's  determination. 

§206.43    Capital  meaiufes  and  capital 
category  definitions. 

(a)  Capital  measures.  For  purposes  of 
section  38  and  this  subpart,  the  relevant 
capital  measures  are: 

(1)  The  total  risk-based  capital  ratio; 

(2)  The  Tier  1  risk-based  capital  ratio; 
and 

(3)  The  leverage  ratio.  * 

(b)  Capital  categories.  For  purposes  of 
section  38  and  this  subpart,  a  member 
bank  is  deemed  to  be: 

(1)  "Well  capitalized"  if  the  bank: 
(i)  Has  a  total  risk-based  capital  ratio 

of  10.0  p>ercent  or  greater,  and 

(ii)  Has  a  Tier  1  risk-based  capital 
ratio  of  6.0  percent  or  greater,  and 

(iii)  Has  a  leverage  ratio  of  5.0  percent 
or  greater,  and 

(iv)  Is  not  subject  to  any  written 
agreement,  order,  capital  directive,  or 
prompt  corrective  action  directive 
issued  by  the  Board  pursuant  to  section 
8  of  the  FDI  Act,  the  International 
Lending  Supervision  Act  of  1983  (12 
U.S.C.  3907),  or  section  38  of  the  FDI 
Act,  or  any  regulation  thereunder,  to 
meet  and  maintain  a  specific  capital 
level  for  any  capital  measure. 

(2)  "Adequately  capitalized"  if  the 
bank: 

(i)  Has  a  total  risk-based  capital  ratio 
of  8.0  percent  or  greater,  and 

(ii)  Has  a  Tier  1  risk-based  capital 
ratio  of  4.0  percent  or  greater;  and 

(iii)  Has: 

(A)  A  leverage  ratio  of  4.0  percent  or 
greater;  or 

(B)  A  leverage  ratio  of  3.0  percent  or 
greater  if  the  l>ank  is  rated  composite  1 
under  the  CAMELS  rating  system  in  the 
most  recent  examination  of  the  bank 
and  is  not  experiencing  or  anticipating 
significant  growth;  and 

(iv)  Does  not  meet  the  definition  of  a 
"well  capitalized"  bank. 

(3)  "Undercapitalized"  if  the  bank 
has: 
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(i)  A  total  risk-based  capital  ratio  that 
is  less  than  8.0  percent;  or 

(ii)  A  Tier  1  risk-based  capital  ratio 
that  is  less  than  4.0  percent;  or 

(iii)  Except  as  provided  in  paragraph 
(b)(iii)(B)  of  this  section,  has  a  leverage 
ratio  that  is  less  than  4.0  percent;  or 

(iv)  A  leverage  ratio  that  is  less  than 
3.0  percent,  if  the  bank  is  rated 
composite  1  under  the  CAMELS  rating 
system  in  the  most  recent  examination 
of  the  bank  and  is  not  experiencing  or 
anticipating  signiHcant  growth. 

(4)  "Significantly  undercapitalized"  if 
the  bank  has: 

(i)  A  total  risk-based  capital  ratio  that 
is  less  than  6.0  percent;  or 

(ii)  A  Tier  1  risk-based  capital  ratio 
that  is  less  than  3.0  percent;  or 

(iii)  A  leverage  ratio  that  is  less  than 
3.0  percent. 

(5)  "Critically  undercapitalized"  if  the 
bank  has  a  ratio  of  tangible  equity  to 
total  assets  that  is  equal  to  or  less  than 
2.0  percent. 

(c)  Reclassification  based  on 
supervisory  criteria  other  than  capital. 
The  Board  may  reclassify  a  well- 
capitalized  member  bank  as  adequately 
capitalized  and  may  require  an 
adequately-capitalized  or  an 
imdercapitaiized  member  bank  to 
comply  with  certain  mandatory  or 
discretionary  supervisory  actions  as  if 
the  bank  were  in  the  next  lower  capital 
category  (except  that  the  Board  may  not 
reclassify  a  significantly 
undercapitalized  bank  as  critically 
undercapitalized)  (each  of  these  actions 
are  hereinafter  referred  to  generally  as 
"reclassifications")  In  the  following 
circiunstances: 

(1)  Unsafe  or  unsound  condition.  The 
Board  has  determined,  after  notice  and 
opportunity  for  hearing  pursuant  to  12 
CFR  263.203.  that  the  bank  is  in  unsafe 
or  unsound  condition;  or 

(2)  Unsafe  or  unsound  practice.  The 
Board  has  determined,  after  notice  and 
opportunity  for  hearing  pursuant  to  12 
CFR  263.203.  that,  in  the  most  recent 
examination  of  the  bank,  the  bank 
received  and  has  not  corrected,  a  less- 
than-satisfactory  rating  for  any  of  the 
categories  of  asset  quality,  management, 
earnings,  or  liquidity. 

f20B.44    Capital  rmoradon  plans. 

(a)  Schedule  for  filing  plan — (1)  In 
general.  A  member  bank  shall  file  a 
written  capital  restoration  plan  with  the 
appropriate  Reserve  Bank  within  45 
days  of  the  date  that  the  bank  receives 
notice  or  is  deemed  to  have  notice  that 
the  bank  is  undercapitalized, 
significandy  undercapitalized,  or 
critically  undercapitalized,  unless  the 
Board  notifies  the  bank  in  writing  that 
the  plan  is  to  be  filed  within  a  dilbrent 


period.  An  adequately  capitalized  bank 
that  has  been  required,  pursuant  to 
§  208.43(c),  to  comply  with  supervisory 
actions  as  if  the  bank  were 
imdercapitaiized  is  not  required  to 
submit  a  capital  restoration  plan  solely 
by  virtue  of  the  reclassification. 

(2)  Additional  capital  restoration 
plans.  Notwithstanding  paragraph  (a)(1) 
of  this  section,  a  bank  that  has  already 
submitted  and  is  operating  under  a 
capital  restoration  plan  approved  under 
section  38  and  this  subpiurt  is  not 
required  to  submit  an  additional  capital 
restoration  plan  based  on  a  revised 
calculation  of  its  capital  measures  or  a 
reclassification  of  the  institution  under 
§  208.43(c),  unless  the  Board  notifies  the 
bank  that  it  must  submit  a  new  or 
revised  capital  plan.  A  bank  that  is 
notified  that  it  must  submit  a  new  or 
revised  capital  restoration  plan  shall  file 
the  plan  in  writing  with  the  appropriate 
Reserve  Bank  within  45  days  of 
receiving  such  notice,  unless  the  Board 
notifies  the  bank  in  writing  that  the  plan 
is  to  be  filed  within  a  different  period. 

(b)  Contents  of  plan.  All  financial  data 
submitted  in  connection  with  a  capital 
restoration  plan  shall  be  prepared  in 
accordance  with  the  instructions 
provided  on  the  Call  Report,  unless  the 
Board  instructs  otherwise.  The  capital 
restoration  plan  shall  include  all  of  the 
information  required  to  be  filed  uinder 
section  38(e)(2)  of  the  FDI  Act.  A  bank 
that  is  required  to  submit  a  capital 
restoration  plan  as  the  result  of  a 
reclassification  of  the  bank  pursuant  to 

§  208.43(c)  shall  include  a  description  of 
the  steps  the  bank  will  take  to  correct 
the  unsafe  or  unsound  condition  or 
practice.  No  plan  shall  be  accepted 
unless  it  includes  any  performance 
guarantee  described  in  section 
38(e)(2)(C)  of  that  Act  by  each  company 
that  controls  the  bank. 

(c)  Review  of  capital  restoration  plans. 
Within  60  days  after  receiving  a  capital 
restoration  plan  under  this  subpart,  the 
Board  shall  provide  written  notice  to  the 
bank  of  whether  the  plan  has  been 
approved.  The  Board  may  extend  the 
time  within  which  notice  regarding 
approval  of  a  plan  shall  be  provided. 

id)  Disapproval  of  capital  plan.  If  the 
Board  does  not  approve  a  capital 
restoration  plan,  the  bank  shall  submit 
a  revised  capital  restoration  plan  within 
the  time  specified  by  the  Board.  Upon 
receiving  notice  that  its  capital 
restoration  plan  has  not  been  approved, 
any  undercapitalized  member  bank  (as 
defined  in  §  208.43(b)(3))  shall  be 
subject  to  all  of  the  provisions  of  section 
38  and  this  subpart  applicable  to 
significandy  undercapitalized 
institutions.  These  provisions  shall  be 
applicable  until  such  time  as  the  Board 


approves  a  new  or  revised  capital 
restoration  plan  submitted  by  the  bank. 

(e)  Failure  to  submit  capital 
restoration  plan.  A  member  bank  that  is 
undercapitalized  (as  defined  in 

§  208.43(b)(3))  and  that  fails  to  submit  a 
written  capital  restoration  plan  within 
the  period  provided  in  this  section 
shall,  upon  the  expiration  of  that  period, 
be  subject  to  all  of  the  provisions  of 
section  38  and  this  subpart  applicable  to 
significandy  undercapitalized 
institutions. 

(f)  Failure  to  implement  capital 
restoration  plan.  Any  undercapitalized 
member  bank  that  fails  in  any  material 
respect  to  implement  a  capital 
restoration  plan  shall  be  subject  to  all  of 
the  provisions  of  section  38  and  this 
subpart  applicable  to  significandy 
luidercapitalized  institutions. 

(g)  Amendment  of  capital  plan.  A 
bank  that  has  filed  an  approved  capital 
restoration  plan  may,  after  prior  written 
notice  to  and  approval  by  the  Board, 
amend  the  plan  to  reflect  a  change  in 
circumstance.  Until  such  time  as  a 
proposed  amendment  has  been 
approved,  the  bank  shall  implement  the 
capital  restoration  plan  as  approved 
prior  to  the  proposed  amendment. 

(h)  Notice  to  FDIC.  Widun  45  days  of 
the  effective  date  of  Board  approval  of 
a  capital  restoration  plan,  or  any 
amendment  to  a  capital  restoration  plan, 
the  Board  shall  provide  a  copy  of  the 
plan  or  amendment  to  the  Federal 
Deposit  Insurance  Corporation. 

(i)  Performance  guarantee  by 
companies  that  control  a  bank — (1) 
Limitation  on  Liability — (i)  Amount 
limitation.  The  aggregate  liability  imder 
the  guarantee  provided  under  section  38 
and  this  subpart  for  all  companies  that 
control  a  specific  member  bank  that  is 
required  to  submit  a  capital  restoration 
plan  under  this  subpart  shall  be  limited 
to  the  lesser  of: 

(A)  An  amount  equal  to  5.0  percent  of 
the  bank's  total  assets  at  the  time  the 
bank  was  notified  or  deemed  to  have 
notice  that  the  bank  was 
undercapitalized;  or 

(B)  The  amount  necessary  to  restore 
the  relevant  capital  measures  of  the 
bank  to  the  levels  reqiured  for  the  bank 
to  be  classified  as  adequately 
capitalized,  as  those  capital  measures 
and  levels  are  defined  at  the  time  that 
the  bank  initially  fails  to  comply  with 
a  capital  restoration  plan  under  this 
subpart. 

(ii)  Limit  on  duration.  The  guarantee 
and  limit  of  liability  under  section  38 
and  this  subpart  shall  expire  after  the 
Board  notifies  the  bank  that  it  has 
remained  adequately  capitalized  for 
each  of  four  consecutive  calendar 
quarters.  The  expiration  or  fulfillment 


by  a  company  of  a  guarantee  of  a  capital 
restoration  plan  shall  not  limit  the 
liability  of  the  company  under  any 
guarantee  required  or  provided  in 
connection  with  any  capital  restoration 
plan  filed  by  the  same  bank  after 
expiration  of  the  first  guarantee. 

(iii)  Collection  on  guarantee.  Each 
company  that  controls  a  bank  shall  be 
jointly  and  severally  liable  for  the 
guarantee  for  such  bank  as  required 
under  section  38  and  this  subpart,  and 
the  Board  may  reqtiire  and  collect 
payment  of  the  full  amount  of  that 
guarantee  from  any  or  all  of  the 
companies  issuing  the  guarantee. 

(2)  Failure  to  provide  guarantee.  In 
the  event  that  a  bank  that  is  controlled 
by  a  company  submits  a  capital 
restoration  plan  that  does  not  contain 
the  guarantee  required  under  section 
38(e)(2)  of  the  FDI  Act.  the  bank  shall, 
upon  submission  of  the  plan,  be  subject 
to  the  provisions  of  section  38  and  this 
subpart  that  are  ^plicable  to  banks  that 
have  not  submitted  an  acceptable 
capital  restoration  plan. 

(3)  Failure  to  perform  guarantee. 
Failure  by  any  com{>any  that  controls  a 
bank  to  perform  fully  its  guarantee  of 
any  capital  plan  shall  constitute  a 
material  failure  to  implement  the  plan 
for  purposes  of  section  38(f)  of  the  FDI 
Act.  Upon  such  foilure,  the  bank  shall 
be  subject  to  the  provisions  of  section  38 
and  this  subpart  that  are  applicable  to 
banks  that  have  failed  in  a  material 
respect  to  implement  a  capital 
restoration  plan.  ^ 

§20S.45    Mandatory  and  discretionary 
superviscNy  actions  under  section  38. 

(a)  Mandatory  supervisory  actions — 
(1)  Provisions  applicable  to  all  banks. 
All  member  banks  are  subject  to  the 
restrictions  contained  in  section  38(d)  of 
the  FDI  Act  on  payment  of  capital 
distributions  and  management  fees. 

(2)  Provisions  applicable  to 
undercapitalized,  significantly 
undercapitalized,  and  critically 
undercapitalized  banks.  Inun^iately 
upon  receiving  notice  or  being  deemed 
to  have  notice,  as  provided  in  §  208.42 
or  §208.44,  that  the  bank  is     . 
undercapitalized,  rignificantly 
undercapitalized,  or  critically 
undercapitalized,  the  bank  shall  become 
subject  to  the  provisions  of  section  38  of 
the  FDI  Act: 

(i)  Restricting  payment  of  capital 
distributions  and  management  fees 
(section  38(d)); 

(ii)  Requiring  that  the  Board  monitor 
the  condition  of  the  bank  (section 
38(e)(1)); 

(iii)  Requiring  submission  of  a  capital 
restoration  plan  within  the  schedule 


established  in  this  subpart  (section 
38(e)(2)); 

(iv)  Restricting  the  growth  of  the 
bank's  assets  (section  38(e)(3));  and 

(v)  Requiring  prior  approval  of  certain 
expansion  proposals  (section  3(e)(4)). 

(3)  Additional  provisions  applicable 
to  significantly  undercapitalized,  and 
critically  undercapitalized  banks.  In 
addition  to  the  provisions  of  section  38 
of  the  FDI  Act  described  in  paragraph 
(a)(2)  of  this  section,  immediately  upon 
receiving  notice  or  being  deemed  to 
have  notice,  as  provided  in  §  208.42  or 
§  208.44,  that  the  bank  is  significandy 
undercapitalized,  or  critically 
undercapitalized,  or  that  the  bank  is 
subject  to  the  provisions  applicable  to 
institutions  that  are  significandy 
undercapitalized  because  the  bank 
failed  to  submit  or  implement  Ln  any 
material  respect  an  acceptable  capital 
restoration  plan,  the  baidc  shall  become 
subject  to  the  provisions  of  section  38  of 
the  FDI  Act  that  restrict  compensation 
paid  to  senior  executive  officers  of  the 
institution  (section  38(f)(4)). 

(4)  Additional  provisions  applicable 
to  critically  undercapitalized  banks.  In 
addition  to  the  provisions  of  section  38 
of  the  FDI  Act  described  in  paragraphs 
(a)(2)  and  (a)(3)  of  this  section, 
immediately  upon  receiving  notice  or 
being  deemed  to  have  notice,  as 
provided  in  §  208.32,  that  the  bank  is 
critically  undercapitalized,  the  bank 
shall  become  subject  to  the  provisions  of 
section  38  of  the  FDI  Act: 

(i)  Restricting  the  activities  of  the 
bank  (section  38(h)(1));  and 

(ii)  Restricting  payments  on 
subordinated  debt  of  the  bank  (section 
38(h)(2)). 

(b)  Discretionary  supervisory  actions. 
In  taking  any  action  under  section  38 
that  is  within  the  Board's  discretion  to 
take  in  connection  with:  A  member 
bank  that  is  deemed  to  be 
undercapitalized,  significandy 
undercapitalized,  or  critically 
undercapitalized,  or  has  been 
reclassified  as  imdercapitaiized,  or 
significandy  undercapitalized;  an  officer 
or  director  of  such  bank;  or  a  company 
that  controls  such  bank,  the  Board  shall 
follow  the  procedures  for  issuing 
directives  under  12  CFR  263.202  and 
263.204,  unless  otherwise  provided  in 
section  38  or  this  subpart. 

Subpart  E— Real  Estate  ILendIng  and 
Appraisal  Standards 

{208.50    AuttMrity.  purpose,  snd  scope. 

(a)  Authority.  Subpart  E  of  Regidation 
H  (12  CFR  part  208,  subpart  E)  is  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  under  section  304  of  the 
Federal  Deposit  Insurance  Corporation 


Improvement  Act  of  1991,  12  U.S.C. 
1828(o)  and  Tide  11  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  (12  U.S.C.  3331-3351). 
(b)  Purpose  and  scope.  This  subpart  E 
prescribeis  standards  for  real  estate 
lending  to  be  used  by  member  banks  in 
adopting  internal  real  estate  lending 
policies.  The  standards  applicable  to 
appraisals  rendered  in  connection  with 
federally  related  transactions  entered 
into  by  member  banks  are  set  forth  in  12 
CFR  pan  225,  subpart  G  (Regulation  Y). 

{206.51    Real  estate  lending  standards. 

(a)  Adoption  of  written  policies.  Each 
state  bank  that  is  a  member  of  the 
Federal  Reserve  System  shall  adopt  and 
maintain  written  policies  that  establish 
appropriate  limits  and  standards  for 
extensions  of  credit  that  are  secured  by 
liens  on  or  interests  in  real  estate,  or 
that  are  made  for  the  purpose  of 
financing  permanent  improvements  to 
real  estate. 

(b)  Requirements  of  lending  policies. 
(1)  Real  estate  lending  policies  adopted 
pursuant  to  this  section  shall  be: 

(i)  Consistent  with  safe  and  sound 
banking  practices: 

(ii)  Appropriate  to  the  size  of  the 
institution  and  the  natiue  and  scope  of 
its  operations;  and 

(iii)  Reviewed  and  approved  by  the 
bank's  board  of  directors  at  least 
annually. 

(2)  The  lending  policies  shall 
establish: 

(i)  Loan  portfolio  diversification 
standards; 

(ii)  Prudent  underwriting  standards, 
including  loan-to-value  limits,  that  are 
clear  and  measurable; 

(iii)  Loan  administration  procedures 
for  the  bank's  real  estate  portfolio;  and 

(iv)  Documentation,  approval,  and 
reporting  requirements  to  monitor 
compliance  with  the  bank's  real  estate 
lending  policies. 

(c)  Monitoring  conditions.  Each 
member  bank  shall  monitor  conditions 
in  the  real  estate  market  in  its  lending 
area  to  ensiue  that  its  real  estate  lending 
policies  continue  to  be  appropriate  for 
current  market  conditions. 

(d)  Interagency  guidelines.  The  real 
estate  lending  policies  adopted  pursuant 
to  this  section  should  reflect 
consideration  of  the  Interagency 
Guidelines  for  Real  Estate  Lending 
Policies  (contained  in  Appendix  C  of 
this  part)  es^blished  by  the  Federal 
bank  and  thrift  supervisory  agencies. 

Sut>part  F— Miscellaneous 
Requirements 

{208.60    Authority,  purpoee,  and  scope. 

(a)  Authority.  Subpart  F  of  Regulation 
H  (12  CFR  part  208,  subpart  F)  is  issued 
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by  the  Board  of  Governors  of  the  Federal 
Reserve  System  under  sections  9,  11,  21, 
25  and  25A  of  the  Federal  Reserve  Act 
(12  U.S.C.  321-338a.  248(a).  248(c). 
481-486.  601  and  611).  section  7  of  the 
hitemational  Banking  Act  (12  U.S.C. 
3105),  section  3  of  the  Bank  Protection 
Act  of  1968  (12  U.S.C.  1882).  sections 
1814.  1816.  1818.  1820(d)(9).  18310. 
1831p-l  and  1831r-l  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1814, 
1816. 1818, 18310.  1831p-l  and  1831r- 
1),  and  the  Bank  Secrecy  Act  (31  U.S.C. 
5318). 

(b)  Purpose  and  scope.  This  subpart  F 
describes  a  member  bank's  obligation  to 
disclose  its  financial  condition  to  the 
public,  to  implement  security 
procedures  to  discourage  certain  crimes, 
to  file  suspicious  activity  reports,  and  to 
comply  with  the  Bank  Secrecy  Act's 
requirements  for  reporting  and 
recordkeeping  of  currency  and  foreign 
transactions.  It  also  describes  the 
examination  schedule  for  certain  small 
insured  member  banks. 

S208.61    Bank  sacurtty  procadum. 

(a)  Authority,  purpose,  and  scope. 
Pursuant  to  section  3  of  the  Bank 
Protection  Act  of  1968  (12  U.S.C.  1882), 
member  banks  are  required  to  adopt 
appropriate  security  procedures  to 
discourage  robberies,  burglaries,  and 
larcenies,  and  to  assist  in  the 
identification  and  prosecution  of 
persons  who  commit  such  acts.  It  is  the 
responsibility  of  the  member  bank's 
board  of  directors  to  comply  with  the 
provisions  of  this  section  and  ensure 
that  a  written  security  program  for  the 
bank's  main  office  and  branches  is 
developed  and  implemented. 

(b)  Designation  of  security  officer. 
Upon  becoming  a  member  of  the  Federal 
Reserve  System,  a  member  bank's  board 
of  directors  shall  designate  a  seciirity 
officer  who  shall  have  the  authority, 
subject  to  the  approval  of  the  board  of 
directors,  to  develop,  within  a 
reasonable  time,  but  no  later  than  180 
days,  and  to  administer  a  written 
security  program  for  each  banking 
office. 

(c)  Security  progmm.  (1)  The  seciuity 
program  shall: 

(i)  Establish  procedures  for  opening 
and  closing  for  business  and  for  the 
safekeeping  of  all  currency,  negotiable 
securities,  and  similar  valuables  at  all 
times; 

(ii)  Establish  procedures  that  will 
assist  in  identifying  persons  conunitting 
crimes  against  the  institution  and  that 
will  preserve  evidence  that  may  aid  in 
their  identification  and  prosecution. 
Such  procedures  may  include,  but  are 
not  limited  to:  maintaining  a  camera 
that  records  activity  in  the  banking 


office;  using  identification  devices,  such 
as  prerecorded  serial-numbered  bills,  or 
chemical  and  electronic  devices;  and 
retaining  a  record  of  any  robbery, 
burglary,  or  larceny  committed  against 
the  bank; 

(iii)  Provide  for  initial  and  periodic 
training  of  officers  and  employees  in 
their  responsibilities  under  the  seciuity 
program  and  in  proper  employee 
conduct  during  and  after  a  burglary, 
robbery,  or  larceny;  and 

(iv)  Provide  for  selecting,  testing, 
operating,  and  maintaining  appropriate 
security  devices,  as  specified  in 
paragraph  (c)(2)  of  this  section. 

(2)  Security  devices.  Each  member 
bank  shall  have,  at  a  minimum,  the 
following  security  devices: 

(i)  A  means  of  protecting  cash  and 
other  liquid  assets,  such  as  a  vault,  safe, 
or  other  secure  space; 

(ii)  A  lighting  system  for  illuminating, 
during  the  hours  of  darkness,  the  area 
around  the  vault,  if  the  vault  is  visible 
hom  outside  the  banking  office; 

(iii)  Tamper-resistant  locks  on  exterior 
doors  and  exterior  windows  that  may  be 
opened; 

(iv)  An  alarm  system  or  other 
appropriate  device  for  promptiy 
notifying  the  nearest  responsible  law 
enforcement  officers  of  an  attempted  or 
perpetrated  robbery  or  burglary;  and 

(v)  Such  other  devices  as  the  seciuity 
officer  determines  to  be  appropriate, 
taking  into  consideration:  the  incidence 
of  crimes  against  financial  institutions 
in  the  area;  the  amount  of  currency  and 
other  valuables  exposed  to  robbery, 
burglary,  or  larceny;  the  distance  of  the 
banking  office  from  the  nearest 
responsible  law  enforcement  officers; 
the  cost  of  the  seciuity  devices;  other 
security  measures  in  effect  at  the 
banking  office:  and  the  physical 
characteristics  of  the  structure  of  the 
banking  office  and  its  surroundings. 

(d)  Annual  reports.  The  security 
officer  for  each  member  bank  shall 
report  at  least  annually  to  the  bank's 
board  of  directors  on  the 
implementation,  administration,  and 
effectiveness  of  the  security  program. 

(e)  Reserve  Banks.  Each  Reserve  Bank 
shall  develop  and  maintain  a  written 
security  program  for  its  main  office  and 
branches  subject  to  review  and  approval 
of  the  Board. 

1208.82    Suapidous  Activfty  Reports. 

(a)  Purpose.  This  section  ensures  that 
a  member  bank  files  a  Suspicious 
Activity  Report  when  it  detects  a  known 
or  suspected  violation  of  Federal  law,  or 
a  suspicious  transaction  related  to  a 
money  laundering  activity  or  a  violation 
of  the  Bank  Secrecy  Act.  This  section 
applies  to  all  member  banks. 


(b)  Definitions.  For  the  purposes  of 
this  section: 

(1)  FinCEN  means  the  Financial 
Crimes  Enforcement  Network  of  the 
Department  of  the  Treasury. 

(2)  Institution-affiliated  party  means 
any  institution-affiliated  party  as  that 
term  is  defined  in  12  U.S.C.  1786(r),  or 
1813(u)  and  1818(b)  (3),  (4)  or  (5). 

(3)  SAR  means  a  Suspicious  Activity 
Report  on  the  form  prescribed  by  the 
Board. 

(c)  SARs  required.  A  member  bank 
shall  file  a  SAK  with  the  appropriate 
Federal  law  enforcement  agencies  and 
the  Department  of  the  Treasury  in 
accordance  with  the  form's  instructions 
by  sending  a  completed  SAR  to  FinCEN 
in  the  following  circumstances: 

(1)  Insider  abuse  involving  any 
amount.  Whenever  the  member  bank 
detects  any  known  or  suspected  Federal 
criminal  violation,  or  pattern  of  criminal 
violations,  committed  or  attempted 
against  the  bank  or  involving  a 
transaction  or  transactions  conducted 
through  the  bank,  where  the  bank 
believes  that  it  was  either  an  actual  or 
potential  victim  of  a  criminal  violation, 
or  series  of  criminal  violations,  or  that 
the  bank  was  used  to  facilitate  a 
criminal  transaction,  and  the  bank  has 

a  substantial  basis  for  identifying  one  of 
its  directors,  officers,  employees,  agents 
or  other  institution-affiliated  parties  as 
having  committed  or  aided  in  the 
commission  of  a  criminal  act  regardless 
of  the  amount  involved  in  the  violation. 

(2)  Violations  aggregating  $5,000  or 
more  Mere  a  suspect  can  be  identified. 
Whenever  the  member  bank  detects  any 
known  or  suspected  Federal  criminal 
violation,  or  pattern  of  criminal 
violations,  committed  or  attempted 
against  the  bank  or  involving  a 
transaction  or  transactions  conducted 
through  the  bank  and  involving  or 
aggregating  $5,000  or  more  in  funds  or 
other  assets,  where  the  bank  believes 
that  it  was  either  an  actual  or  potential 
victim  of  a  criminal  violation,  or  series 
of  criminal  violations,  or  that  the  bank 
was  used  to  facilitate  a  crimiiud 
transaction,  and  the  bank  has  a 
substantial  basis  for  identifying  a 
possible  suspect  or  group  of  suspects.  If 
it  is  determined  prior  to  filing  this 
report  that  the  identified  suspect  or 
group  of  suspects  has  used  an  "alias," 
then  information  regarding  the  true 
identity  of  the  suspect  or  group  of 
suspects,  as  well  as  alias  identifiers, 
such  as  drivers'  licenses  or  social 
security  numbers,  addresses  and 
telephone  numbers,  must  be  reported. 

(3)  Violations  aggregating  $25,000  or 
more  regardless  of  a  potential  suspect. 
Whenever  the  member  bank  detects  any 
known  or  suspected  Federal  criminal 


violation,  or  pattern  of  criminal 
violations,  committed  or  attempted 
against  the  bank  or  involving  a 
transaction  or  transactions  conducted 
through  the  bank  and  involving  or 
aggregating  $25,000  or  more  in  funds  or 
other  assets,  where  the  bank  believes 
that  it  was  either  an  actual  or  potential 
victim  of  a  criminal  violation,  or  series 
of  criminal  violations,  or  that  the  bank 
was  u^ed  to  facilitate  a  criminal 
transaction,  even  though  there  is  no 
substantial  basis  for  identifying  a 
possible  suspect  or  group  of  suspects. 

(4)  Transactions  aggregating  $5,000  or 
more  that  involve  potential  money 
laundering  or  violations  of  the  Bank 
Secrecy  Act.  Any  transaction  (which  for 
purposes  of  this  paragraph  (c)(4)  means 
a  deposit,  withdrawal,  transfer  between 
accounts,  exchange  of  currency,  loan, 
extension  of  credit,  purchase  or  sale  of 
any  stock,  bond,  certificate  of  deposit,  or 
other  monetary  instrument  or 
investment  security,  or  any  other 
payment,  transfer,  or  delivery  by, 
through,  or  to  a  financial  institution,  by 
whatever  means  effected)  conducted  or 
attempted  by,  at  or  through  the  member 
bank  and  involving  or  aggregating 
$5,000  or  more  in  funds  or  other  assets, 
if  the  bank  knows,  suspects,  or  has 
reason  to  suspect  that: 

(i)  The  transaction  involves  funds 
derived  fix>m  illegal  activities  or  is 
intended  or  conducted  in  order  to  hide 
or  disguise  funds  or  assets  derived  from 
illegal  activities  (including,  without 
limitation,  the  ownership,  natiu«, 
source,  location,  or  control  of  such 
funds  or  assets)  as  part  of  a  plan  to 
violate  or  evade  any  law  or  regulation  or 
to  avoid  any  transaction  reporting 
requirement  under  federal  law; 

Cii)  The  transaction  is  designed  to 
evade  any  regulations  promulgated 
under  the  Bank  Secrecy  Act;  or 

(iii)  The  transaction  has  no  business 
or  apparent  lawful  purpose  or  is  not  the 
sort  in  which  the  particular  customer 
would  normally  he  expected  to  engage, 
and  the  bank  knows  of  no  reasonable 
explanation  for  the  transaction  after 
examining  the  available  facts,  including 
the  background  and  possible  purpose  of 
the  transaction. 

(d)  Time  for  reporting.  A  member 
bank  is  required  to  file  a  SAR  no  later 
than  30  calendar  days  after  the  date  of 
initial  detection  of  fects  that  may 
constitute  a  basis  for  filing  a  SAR.  If  no 
suspect  was  identified  on  the  date  of 
detection  of  the  incident  requiring  the 
filing,  a  member  bank  may  delay  filing 
a  SAR  for  an  additional  30  calendar 
days  to  identify  a  suspect.  In  no  case 
shall  reporting  be  delayed  more  than  60 
calendair  days  after  the  date  of  initial 
detection  of  a  reportable  transaction.  In 


situations  involving  violations  requiring 
immediate  attention,  such  as  when  a 
reportable  violation  is  on-going,  the 
financial  institution  shall  immediately 
notify,  by  telephone,  an  appropriate  law 
enforcement  authority  and  the  Board  in 
addition  to  filing  a  timely  SAR. 

(e)  Reports  to  state  and  local 
authorities.  Member  banks  are 
encouraged  to  file  a  copy  of  the  SAR 
with  state  and  local  law  enforcement 
agencies  where  appropriate. 

(0  Exceptions.  (1)  A  member  bank 
need  not  file  a  SAR  for  a  robbery  or 
burglary  committed  or  attempted  that  is 
reported  to  appropriate  law  enforcement 
authorities. 

(2)  A  member  bank  need  not  file  a 
SAR  for  lost,  missing,  counterfeit,  or 
stolen  securities  if  it  files  a  report 
pursuant  to  the  reporting  requirements 
of  17CFR240.17f-l. 

(g)  Retention  of  records.  A  member 
bank  shall  maintain  a  copy  of  any  SAR 
filed  and  the  original  or  business  record 
equivalent  of  any  supporting  ■ 
documentation  for  a  period  of  five  years 
from  the  date  of  the  filing  of  the  SAR. 
Supporting  documentation  shall  be 
identified  and  maintained  by  the  bank 
as  such,  and  shall  be  deemed  to  have 
been  filed  with  the  SAR.  A  member 
bank  must  make  all  supporting ' 
documentation  available  to  appropriate 
law  enforcement  agencies  upon  request. 

(h)  Notification  to  board  of  directors. 
The  management  of  a  member  bank 
shall  promptiy  notify  its  board  of 
directors,  or  a  committee  thereof,  of  any 
report  filed  pursuant  to  this  section. 

(i)  Compliance.  Failiu^  to  file  a  SAR 
in  accordance  with  this  section  and  the 
instructions  may  subject  the  member 
bank,  its  directors,  officers,  employees, 
agents,  or  other  institution  affiliated 
parties  to  supervisory  action. 

(j)  Confidentiality  of  SARs.  SARs  are 
confidential.  Any  member  bank 
subpoenaed  or  otherwise  requested  to 
disclose  a  SAR  or  the  information 
contained  in  a  SAR  shall  decline  to 
produce  the  SAR  or  to  provide  any 
information  that  would  disclose  that  a 
SAR  has  been  prepared  or  filed  citing 
this  section,  applicable  law  (e.g.,  31 
U.S.C.  5318(g)),  or  both,  and  notify  the 
Board. 

(k)  Safe  harbor.  The  safe  harbor 
provisions  of  31  U.S.C.  5318(g),  which 
exempts  any  member  bank  that  makes  a 
disclosure  of  any  possible  violation  of 
law  or  regulation  from  liabilify  under 
any  law  or  regulation  of  the  United 
States,  or  any  constitution,  law  or 
regulation  of  any  state  or  political 
subdivision,  covers  all  reports  of 
suspected  or  known  criminal  violations 
and  suspicious  activities  to  law 
enforcement  and  financial  institution 


supervisory  authorities,  including 
supporting  documentation,  regardless  of 
whether  such  reports  are  filed  pursuant 
to  this  section  or  are  filed  on  a  voluntary 
basis. 

§  206.63    Procedures  for  monltoilng  Benk 
Secrecy  Act  compliance. 

(a)  Purpose.  This  section  is  issued  to 
assure  that  all  state  member  banks 
establish  and  maintain  procedures 
reasonably  designed  to  assure  and 
monitor  their  compliance  with  the 
provisions  of  the  Bank  Secrecy  Act  (31 
U.S.C.  5311,  ef  seq.)  and  the 
implementing  regulations  promulgated 
thereunder  by  the  Department  of 
Treasury  at  31  CFR  part  103,  requiring 
recordkeeping  and  reporting  of  currency 
transactions. 

(b)  Establishment  of  compliance 
program.  On  or  before  April  27, 1987, 
each  bank  shall  develop  and  provide  for 
the  continued  administration  of  a 
program  reasonably  designed  to  assure 
and  monitor  compliance  with  the 
recordkeeping  and  reporting 
requirements  set  forth  in  the  Bank 
Secrecy  Act  (31  U.S.C.  5311,  et  seq.)  and 
the  implementing  regulations 
promulgated  thereunder  by  the 
Department  of  Treasury  at  31  CFR  part 
103.  The  compliance  program  shall  be 
reduced  to  writing,  approved  by  the 
board  of  directors,  and  noted  in  the 
minutes. 

(c)  Contents  of  compliance  program. 
The  compliance  program  shall,  at  a 
minirniiin: 

(1)  Provide  for  a  system  of  interna! 
controls  to  assure  ongoing  compliance; 

(2)  Provide  for  independent  testing  for 
compliance  to  be  conducted  by  bank 
personnel  or  by  an  outside  party; 

(3)  Designate  an  individual  or 
individuals  responsible  for  coordinating 
and  monitoring  day-to-day  compliance; 
and 

(4)  Provide  training  for  appropriate 
personnel. 

§206.64  Frequency  of  examination. 
[Reserved] 

Sutipart  G— Interpretations 

§206.100    Sate  of  bank's  money  orders  off 
I  establishment  of  brancfi  office. 


(a)  The  Board  of  Governors  has  been 
asked  to  consider  whether  the 
appointment  by  a  member  bank  of  an 
agent  to  sell  the  bank's  money  orders,  at 
a  location  other  than  the  premises  of  the 
bank,  constitutes  the  establishment  of  a 
branch  office. 

(b)  Section  5155  of  the  Revised 
Statutes  (12  U.S.C.  36),  which  is  also 
applicable  to  member  banks,  defines  the 
term  branch  as  including  "any  branch 
bank,  branch  office,  branch  agency. 
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additional  office,  or  any  branch  place  of 
business  *  *  *  at  which  deposits  are 
received,  or  checks  paid,  or  money 
lent."  The  basic  question  is  whether  the 
sale  of  a  bank's  money  orders  by  an 
agent  amounts  to  the  receipt  of  deposits 
at  a  branch  place  of  business  within  the 
meaning  of  this  statute. 

(c)  Money  orders  are  classified  as 
deposits  for  certain  purposes.  However, 
they  bear  a  strong  resemblance  to 
traveler's  checks  that  are  issued  by 
banks  and  sold  off  premises.  In  both 
cases,  the  purchaser  does  not  intend  to 
establish  a  deposit  account  in  the  bank, 
although  a  liability  on  the  bank's  part  is 
created.  Even  though  they  result  in  a 
deposit  liability,  the  Board  is  of  the 
opinion  that  the  issuance  of  a  bank's 
money  orders  by  an  authorized  agent 
does  not  involve  the  receipt  of  deposits 
at  a  "branch  place  of  business"  and 
accordingly  does  not  require  the  Board's 
permission  to  establish  a  branch. 

§209.101    Inveetments  In  Federal 
AgrtcuNural  Mortgage  Corporabon  (Fanner 

(a)  Member  banks  may  purchase  and 
hold  for  their  own  account  common 
stock  in  the  Federal  Agricultuiral 
Mortgage  Corporation  (Farmer  Mac) 
incidental  to  their  participation  in  the 
secondary  market  for  agricultural  real 
estate.  Although  banks  are  generally 
prohibited  from  owning  stock  [See 
section  5136  of  the  Revised  Statutes  (12 
U.S.C  24)),  they  are  not  prohibited  from 
holding  stock  where  Congress  has 
evidenced  a  clear  intention  that  they  be 
allowed  to  hold  such  stock  in  order  to 
achieve  a  legislative  purpose. 

(b)  The  legislative  history  and 
provisions  of  the  statute  creating  Farmer 
Mac  indicate  that  Congress  envisioned 
the  development  of  secondary  markets 
through  the  creation  of  private  entities 
owned  entirely  by  institutions  involved 
in  lending  in  the  particular  market 
under  consideration.  It  is  clear  from  the 
explicit  provisions  of  the  enabling 
statute  as  well  as  from  the  legislative 
history  that  Congress  contemplated  that 
banks,  including  member  banks,  would 
purchase  and  hold  stock  in  Farmer  Mac. 
Member  banks  are  therefore  not 
prohibited  from  purchasing  such  shares 
in  nominal  amounts  consistent  with  safe 
and  sound  hanking  practices  and  state 
law. 

S208.102    Invaatmants  in  shafaa  of  an 


(a)  A  member  bank  may  purchase  and 
hold  for  its  own  account  stock  of  any 
investment  company  (including  a 
money  market  mutiial  fund)  provided 
that: 


(1)  The  investment  company  only  has 
the  authority,  as  stated  in  the 
investment  objectives  of  its  current 
prospectus,  to  invest  in  the  following 
securities  and  no  others:  United  States 
Treasury  and  agency  obligations, 
general  obligations  of  states  and 
municipalities,  corporate  debt 
securities,  and  any  other  securities 
designated  in  12  U.S.C.  24(7)  as  eligible 
for  purchase  by  national  banks  that 
member  banks  are  authorized  to 
purchase  directly.  The  investment 
company  may  have  authority,  as  stated 
in  the  investment  objectives  of  its 
current  prospectiis,  to  enter  into  futiues, 
forwards  and  option  contracts  relating 
to  the  above  securities  when  those 
futures,  forwards  and  option  contracts 
are  to  be  used  solely  to  reduce  interest 
rate  risk  and  not  for  speculation.  The 
investment  company  may  cdso  have 
authority,  as  stated  in  the  investment 
objectives  of  its  current  prospectus,  to 
enter  into  repurchase  agreements  and 
securities  lending  contracts  relating  to 
the  securities  designated  above  if  those 
contracts  comply  with  policy  statements 
adopted  by  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC).  See  Federal  Reserve  Regulatory 
Service  3-1579.1  (Nov.  12,  1985). 

(i)  If  the  portfolio  of  the  investment 
company  in  which  a  member  bank  may 
invest  consists  solely  of  obligations  that 
the  bank  could  purchase  without 
restriction  as  to  amount,  or  solely  of 
those  obligations  and  futiues,  forwards, 
options,  repurchase  agreements  and 
securities  lending  contracts  relating 
solely  to  those  obligations,  no  express 
limit  is  placed  on  investment. 

(ii)  If  the  portfolio  of  the  investment 
company  in  which  a  member  bank  may 
invest  includes  any  securities  that  the 
bank  could  purchase  subject  to  a 
restriction  as  to  amount,  the  pro-rata 
share  of  holdings  of  such  securities  of 
an  issuer  indirecUy  held  by  a  member 
bank  through  its  holdings  of  investment 
company  stock  (including  money 
market  mutual  funds),  when  aggregated 
with  the  direct  investment  in  securities 
of  that  issuer  by  the  bank,  must  not 
exceed  the  investment  limit 

(2)  The  investment  company  whose 
stock  is  purchased  by  a  member  bank 
must  register  with  the  Securities  and 
Exchange  Commission  under  the 
Investment  Company  Act  of  1940  and 
the  Securities  Act  of  1933,  unless  the 
conditions  of  paragraph  (a)(3)  of  this 
section  are  met. 

(3)  The  stock  purchased  may  be  of  a 
privately  offered  fund  if  the  sponsor  of 
the  fiind  is  a  subsidiary  of  a  bank 
holding  company,  and  if  the  stock  of  the 
fund  is  held  solely  by  subsidiaries  of  the 
bank  holding  company. 


(4)  The  stock  purchased  must 
represent  an  equitable,  equal,  and 
proportionate  undivided  interest  in  the 
underlying  assets  of  the  investment 
company. 

(5)  The  stockholders  must  be  shielded 
&t)m  personal  liability  for  acts  and 
obligations  of  the  investment  company. 

(6)  The  member  bank's  investment 
policy  and  procedures,  as  formally 
approved  by  its  board  of  directors,  must 
sp>ecifically  provide  for  investment  in 
investment  company  stock.  The 
investment  policy  must  establish 
procediues,  standards,  and  controls  that 
relate  specifically  to  investments  in 
investment  company  stock  and  must 
provide  that  prior  approval  of  the  board 
of  directors  of  the  bank  is  necessary  for 
investment  in  a  specific  investment 
company  and  that  this  approval  be 
recorded  in  the  official  board  minutes. 
Furthermore,  the  bank  must  review  its 
holdings  of  investment  company  stock 
at  least  quarterly  to  ensure  that 
investments  have  been  made  in 
accordance  with  the  policy  and  legal 
requirements,  unless  the  investment 
objectives  of  the  investment  companies, 
as  stated  in  their  current  prospectuses, 
restrict  investments  to  those  obligations 
that  the  member  bank  could  purchase 
without  restriction  as  to  amount. 

(b)  The  interpretation  in  this  section 
does  not  exempt  member  banks  from 
any  provision  of  state  law. 

§206.103  Obligations  concerning 
institutional  customers.    [Reserved] 

PART  250— MISCELLANEOUS 
INTERPRETATIONS 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Anthority:  12  U.S.C  78,  248(i)  and  371c(e). 

§§250.120  through  2Sai23, 2Sai40, 
2S0.1 61,250.1 62.  25a22a    [Bemovod] 

2.  Sections  250.120,  250.121,  250.122, 
250.123,  250.140.  250.161,  250.162, 
250.220  are  removed. 

§§25a300  through  25a302.    [Removed] 

3.  The  undesignated  centerheading 
preceding  §  250.300  and  §§  250.300 
through  250.302  are  removed. 

By  order  of  the  Board  of  Covemois  of  the 
Federal  Reserve  System,  March  20, 1997. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  97-7585  Filed  3-28-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  209 

[Regulation  1;  Docket  No.  R-0966] 

Issue  and  Cancellation  of  Federal 
Resarva  Bank  Capital  Stock 

AQENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  is  proposing  to 
amend  its  Regulation  I  regarding  the 
issue  and  cancellation  of  Federal 
Reserve  Bank  Capital  Stock  in  order  to 
reduce  regulatory  burden  and  simplify 
and  update  requirements.  This  proposal 
to  modernize  Regulation  I  is  in 
accordance  with  the  Board's  policy  of 
regular  review  of  its  regulations  and  the 
Board's  review  of  its  regulations 
pursuant  to  section  303  of  the  Riegle 
Community  E)evelopment  and 
Regulatory  Improvement  Act  of  1994. 
DATES:  Comments  must  be  received  by 
May  30,  1997. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0966,  may  be 
mailed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20551.  Comments 
addressed  to  Mr.  Wiles  may  also  be 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
seciuity  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street  N.W.  Comments  may  be 
inspected  in  Room  MP-500  between 
9:00  a.m.  and  5:00  p.m.  weekdays, 
except  as  provided  in  §  261.8  of  the 
Board's  Rules  Regarding  the  Availability 
of  Information.  12  CFR  261.8. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Heyke,  Staff  Attorney  (202/452-3688). 
Legal  Division,  Board  of  Governors; 
Elizabeth  Tacik,  Accoimtant  (202/452- 
2303),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems,  Board 
of  Governors;  or  Anthony  Scaffde, 
Manager  (215/574-6546),  Wholesale 
Payments  Division,  Federal  Reserve 
Bank  of  Philadelphia.  For  the  hearing 
impaired  only,  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544). 

SUPPI.EMENTARY  INFORMATION: 

Background 

As  part  of  its  policy  of  regular  review 
of  its  regulations,  and  consistent  with 
section  303  of  the  Riegle  Community 


Development  and  Regulatory 
Improvement  Act  of  1994  (lUegle  Act), 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  is  proposing  to 
amend  its  Regulation  I  regarding  issue 
and  cancellation  of  Federal  Reserve 
Bank  capital  stock  (12  CFR  part  209). 
Section  303  of  the  Riegle  Act  requires 
each  federal  banking  agency  to  review 
and  streamline  its  regulations  and 
written  policies  to  improve  efficiency, 
reduce  imnecessary  costs,  and  remove 
inconsistencies  and  outmoded  and 
duplicative  requirements.  The  proposed 
amendments  are  designed  to  reduce 
regulatory  burden  and  simplify  and 
update  the  Regulation. 

The  principal  amendments  being 
proposed  are  described  below.  In 
general,  the  amendments  simplify, 
modernize,  and  condense  the 
Regulation,  and  reflect  the  replacement 
of  share  certificates  by  a  book-entry 
system.  The  amendments  also  codify 
Board  and  staff  interpretations.  Finally, 
the  amendments  delete  the  many 
references  to  specific  forms.  Many  of 
these  references  are  incorrect  because 
the  forms  no  longer  exist  or  no  longer 
have  the  same  identification  niunbers. 

Banka  Desiring  To  Become  Member 
Banks 

Proposed  §  209.2  combines  and 
condenses  existing  §§  209.1  and  209.2 
regarding  national  and  state  bank 
applications.  Existing  §  209.1  also 
specifies  the  amoiuit  of  Reserve  Bank 
stock  for  which  national  banks  should 
apply,  but  the  proposal  combines  all 
references  to  amount  in  proposed 
§  209.4  and  deletes  repetitive 
explanations.  Proposed  §  209.2  also 
includes  a  subsection  (c)  that  will 
specify  the  Reserve  Bank  of  which  a 
bank  may  become  a  member  and  that  is 
the  subject  of  a  separate  request  for 
comment.  See  62  FR  11117. 

Cessation  of  Membership 

Proposed  §  209.3  combines  and 
simplifies  existing  §§  209.5(b)  (merger  of 
a  member  bank  into  a  state  nonmember 
bank),  209.6  (conversion  of  a  national 
bank  into  a  state  nonmember  bank), 
209.7  (insolvency),  209.8  (voluntary 
liquidation),  209.9(b)  (national  bank  in 
the  hands  of  a  conservator  to  be 
liquidated),  209.10  (closed  state  member 
banks  not  in  liquidation),  209.11 
(voluntary  withdrawal  from 
membership  by  state  bank),  and  209.12 
(involuntary  termination  of  state  bank 
membership). 

The  Regmation  previously 
distinguished  between  insolvency  and 
volimtary  liquidation  {where  the  bank 
or  receiver  was  required  to  file  for 
cancellation  of  Reserve  Bank  stock 


within  three  months),  other  cessation  of 
business  by  state  member  banks  (where 
failure  by  die  bank  to  file  for 
cancellation  within  60  days  commenced 
a  process  whereby  the  Board  might 
order  termination  of  membership),  and 
other  cases  such  as  voluntary 
withdrawal,  merger  into  a  nonmember 
bank,  or  conversion  of  a  national  bank 
into  a  nonmember  state  bank  (where  the 
regulation  imposed  no  specific  timing 
requirement  for  filing  an  application  for 
cancellation  of  Reserve  Bank  stock). 
Proposed  209.3(a)  provides  instead  that 
all  such  banks  (or  receivers)  shall  file 
prompUy  for  cancellation  of  Reserve 
Bank  stock,  failing  which  the  Board  may 
order  the  membership  of  the  bank 
terminated  under  209.3(b). 

Section  6(2)  of  the  Act  (12  U.S.C.  288) 
provides  that  the  Comptroller  of  the 
Currency  may  appoint  a  receiver  for  a 
national  bank  that  has  discontinued 
banking  operations  for  60  days  but  has 
not  gone  into  liquidation,  if  the 
Comptroller  deems  it  advisable.  The 
existing  regulation  includes  in  §  209.9(a) 
a  provision  for  the  appropriate  Reserve 
Bank  to  notify  the  Office  of  the 
Comptroller  of  the  Currency  in  the  event 
a  national  bank  has  ceased  business  for 
60  days  but  has  not  gone  into 
liquidation,  together  with  a  statement  of 
reasons  why  a  receiver  should  be 
appointed.  The  proposal  omits  this 
provision.  The  appropriate  procedures 
for  communication  among  the  Board, 
the  Reserve  Bank,  and  the  Comptroller's 
office  in  such  a  case  would  depend  on 
the  facts  and  circumstances  of  the 
particular  case. 

Amounts  and  Payments 

Proposed  §  209.4(a)  combines  in  one 
section  the  requirement  for  amount  of 
total  subscription  for  Reserve  Bank 
stock  (other  than  for  a  mutual  savings 
bank)  on  becoming  a  member  or  on  a 
change  in  capital  stock  and  surplus.  The 
Federal  Reserve  Act  (the  Act)  requires 
member  banks  (other  than  mutual 
savings  banks)  to  subscribe  for  Reserve 
Bank  capital  stock  in  an  amount  equal 
to  6  percent  of  their  capital  stock  and 
surplus.  Member  banks  are  required  to 
pay  in  half  this  amount  and  half  is 
subject  to  call  by  the  Reserve  Bank. 

Proposed  §  209.4(b)  defines  member 
bank  capital  stock  and  surplus  as  capital 
stock  and  paid-in  surplus.  Retained 
earnings  continue  to  be  generally 
excluded  from  this  definition,  thereby 
minimizing  member  banks'  adjustments 
in  their  Reserve  Bank  stock  holdings. 
The  Federal  Reserve  System 
experienced  approximately  1500 
adjustments  in  Reserve  Bank  capital 
stock  as  a  result  of  changes  in  member 
bank  capital  stock  and  surplus  in  1992. 


IMI 


15298 


Federal  Register  /  Vol.  62.  No.  61  /  Monday,  March  31,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  61  /  Monday,  March  31,  1997  /  Proposed  Rules 


15299 


The  Board  estimates  that  this  number 
would  increase  substantially  if  it  were 
necessary  to  adjust  for  changes  in 
retained  earnings  of  member  banks. 
Although  retained  earnings  are 
generally  excluded  from  the  definition, 
the  regulation  incorporates  previous 
guidance  requiring  a  deficit  in  retained 
earnings  to  be  subtracted  &om  capital 
stock  and  surplus  unless  the  deficit  is 
relatively  small  and  the  appropriate 
Reserve  Bank  is  satisfied  that  it  will  be 
extinguished  by  accumulation  of 
earnings  or  formal  reduction  of  siuplus, 
in  which  case  the  adjustment  of  Reserve 
Bank  stock  may  be  deferred  until  the 
end  of  the  quarter  in  which  the  deficit 
arises. 

Section  5  of  the  Act  provides  that 
Federal  Reserve  Bank  stock  shall  be 
adjusted  from  time  to  time  as  member 
banks  increase  or  decrease  capital  stock 
and  surplus.  The  Act  does  not  specify 
whether  this  adjustment  must  be  done 
immediately  or  can  be  done  periodically 
after  a  number  of  changes  in  a  member 
bank's  capital  stock  and  surplus  have 
occurred  or  when  such  changes  become 
in  the  aggregate  significant.  There  is  a 
burden  associated  with  adjusting  banks' 
Reserve  Stock  positions  to  refiect  small 
changes  in  the  banks'  capital  accoimts. 
The  Board  seeks  comment  on  how 
frequently,  or  after  how  much 
ciunulative  dollar  or  percentage  change, 
member  banks  should  be  required  to 
adjust  their  Reserve  Bank  capital  stock 
holdings. 

Proposed  §  209.4(c)  is  a  condensed 
version  of  existing  §  209.4  specifying 
that  mutual  savings  banks  are  required 
to  subscribe  for  R^rve  Bank  stock  in 
an  amount  equal  to  0.6  percent  of  total 
deposits  rather  than  6  percent  of  capital 
and  surplus.  Mutual  savings  banks  not 
permitted  to  hold  Reserve  Bank  stock 
are  required  to  maintain  a  deposit  at  the 
Reserve  Bank  in  the  same  amount 
pending  a  change  in  state  law  to  permit 
purchase  of  the  stock. 

Proposed  §§  209.4  (d)  and  (e)  specify 
that  transactions  in  Reserve  Baak  capital 
stock  between  member  banks  and  the 
Reserve  Bank  take  place  at  the 
subscription  price  plus  accrued 
dividends  at  the  rate  of  one-half  of  one 
percent  per  month  (provided  that  the 
total  price  paid  on  redemption  of 
Reserve  Bank  stock  does  not  exceed  the 
book  value  of  such  stock).  Under  section 
5  of  the  Act  (12  U.S.C.  287).  banks 
appl)ring  for  Reserve  Bank  capital  stock 
are  required  to  pay  the  subscription 
price  plus  accrued  dividends  for  such 
stock.  Under  sections  5, 6,  and  0(10)  of 
the  Act  (12  U.S.C.  287,  288  and  328), 
Reserve  Banks  redeeming  their  capital 
stock  from  member  banks  which  are  in 
voluntary  liquidation  or  which  have 


been  declared  insolvent  and  for  which 
a  receiver  has  been  appointed,  or  from 
state  member  banks  on  voluntary 
withdrawal  from  or  involuntary 
termination  of  membership,  are  required 
to  pay  a  price  equal  to  the  cash 
subscription  price  originally  paid  plus 
accrued  dividends,  but  may  not  pay  a 
price  exceeding  the  book  value  of  the 
Reserve  Bank  stock.  The  Act  is  silent  on 
whether  accrued  dividends  are  payable 
by  Reserve  Banks  in  other  cases  such  as 
merger  into  nonmember  banks.  In  cases 
where  the  Act  requires  accrued 
dividends,  it  specifies  that  they  shall 
accrue  at  one-half  percent  per 
completed  month  but  is  silent  on 
whether  dividends  should  be  prorated 
to  accrue  within  a  month. 

In  practice.  Reserve  Banks  have 
included  accrued  dividends  in  both 
purchases  and  redemptions,  including 
intra-month  accrued  dividends,  and  the 
proposal  applies  the  concept  of  accrued 
dividends  to  all  transactions  in  Reserve 
Bank  capital  stock. '  The  proposal  also 
continues  the  Board's  practice  of 
accruing  dividends  within  a  month. 

The  Board  seeks  comment  on  the 
appropriate  method  of  computing 
accrued  dividends.  Generally  the 
Reserve  Banks  have  accrued  intra- 
month  dividends  on  the  basis  of  the 
actual  number  of  days  elapsed  within  a 
month  divided  by  the  niunber  of  actual 
days  in  the  month.  This  method  results 
in  different  daily  accruals  depending  on 
the  number  of  days  in  the  month  for 
which  intra-month  accrued  dividends 
are  calculated.  The  Board  requests 
comment  on  whether  adopting  another 
method,  such  as  use  of  a  standard  30- 
day  month,  would  simplify  the 
computation. 

Proposed  §  209.4(e)(2)  specifies  that 
in  the  case  of  any  cancellation  of 
Reserve  Bank  stock  under  Regulation  I, 
the  Reserve  Bank  may  first  apply  the 
proceeds  to  any  liability  of  the  member 
bank  to  the  Reserve  Bank,  and  pay  over 
the  remainder  to  the  bank  or  receiver  as 
appropriate.  This  replaces  a  similar 
requirement  in  existing  §  209.5(b),  and 
clarifies  that  the  principle  may  apply  to 
partial  as  well  as  total  cancellations. 

The  Share  Register 

Proposed  §  209.5  revises  the  share 
register  provision  of  the  Regulation  to 
reflect  the  modem  book-entry  and 


■  Under  Mctioiu  6  and  9(10)  of  the  Act.  th«  Board 
U  undar  no  obligation  to  pay  unearned  accrued  * 
dividends  on  redemption  of  Reserve  Bank  capital 
stock  from  insolvent  member  banks  for  which  a 
receiver  has  been  appointed  or  from  state  member 
banks  on  voluntary  witbdrawai  from  or  involuntary 
termination  of  membership.  See,  e.g.,  Board 
Interpretation  of  April  1 7,  1925.  X-4322.  and 
related  note,  published  in  Federal  Reserve 
Regulatory  Service  at  3-SOa 


electronic  records  systems  the  Reserve 
Banks  have  implemented.  This  change 
permits  eliminating  the  numerous  and 
confusing  provisions  of  the  existing 
Regulation  that  deal  with  the 
circumstances  imder  which  share 
certificates  may  be  retained  or  must  be 
submitted  for  reissue.  For  example, 
existing  §  209.13(a)  requires  a  member 
bank  to  surrender  its  certificate  in  the 
event  of  a  change  in  name  for  the 
Reserve  Bank  to  issue  a  new  certificate 
in  the  new  name.  Existing  §  209.5(a) 
includes  a  lengthy  footnote  explaining 
the  difference  between  transfer  of 
Reserve  Bank  stock  certificates  by 
purchase  and  by  operation  of  law, 
because  a  new  certificate  is  not  required 
in  the  case  of  transfer  by  operation  of 
law.  Under  the  proposal,  the  Reserve 
Bank  in  each  case  need  merely  change 
the  name  of  the  stockholder  in  its 
records. 

Initial  Regulatory  Flexibilify  Analysis 

The  Regulatory  Flexibilify  Act  (5 
U.S.C.  601-612)  requires  an  agency  to 
publish  an  initial  regulatory  flexibilify 
analysis  with  any  notice  of  proposed 
rulemaking.  Two  of  the  requirements  of 
an  initial  regulatory  flexibility  analysis 
(5  U.S.C.  603(b))— a  description  of  the 
reasons  why  action  by  the  agency  is 
being  considered  and  a  statement  of  the 
objectives  of.  and  legal  basis  for,  the 
proposed  rule — are  contained  in 
"Background"  above.  The  proposed 
rules  do  not  overlap  with  other  federal 
rules. 

Another  requirement  for  the  initial 
regulatory  flexibilify  analysis  is  a 
description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
to  which  the  proposed  rule  will  apply. 
The  proposal  will  apply  to  all  member 
banks  regardless  of  size. 

The  amendments  are  burden- 
reducing.  Therefore,  the  Board  believes 
that  the  amendments  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 

Papenvorii  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  notice  of  1995  (44  U.S.C. 
Ch.  3506;  5  CFR  Part  1320,  Appendix 
A.l),  the  Board  has  reviewed  the  rule 
under  the  authorify  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  No  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  are  contained  in  the  proposed  rule. 

Lilt  of  Subjects  in  12  CFR  Part  209 

Banks  and  banking.  Federal  Reserve 
System,  Reporting  and  recordkeeping 
requirements,  Securities. 


Authorify  and  Issu«nf» 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  revise 
part  209  of  chapter  n  of  title  12  to  read 
as  follows: 

PART  209— ISSUE  AND 
CANCELLATION  OF  FEDERAL 
RESERVE  BANK  CAPITAL  STOCK 
(REGULATION  I) 

Sec. 

209.1  Authority,  purpose,  and  scope. 

209.2  Banks  desiring  to  become  member 
banks. 

209.3  Cessation  of  membership. 

209.4  Amounts  and  payments. 

209.5  The  share  register. 

Aothority:  12  U.S.C.  248,  321-33S.  466. 
486. 

f  209.1    Authority,  purpose,  and  scops. 

(a)  Authority.  This  part  is  issued 
pursuant  to  12  U.S.C.  248,  321-338, 
466,  and  486. 

(b)  Purpose.  The  purpose  of  this  part 
is  to  implement  the  provisions  of  the 
Federal  Reserve  Act  relating  to  the 
issuance  and  cancellation  of  Federal 
Reserve  Bank  stock  upon  becoming  or 
ceasing  to  be  a  member  bank,  or  upon 
changes  in  the  capital  and  surplus  of  a 
member  bank,  of  the  Federal  Reserve 
System. 

(c)  Scope.  This  part  applies  to 
member  banks  of  the  Federal  Reserve 
System,  to  national  banks  in  pnx^ss  of 
organization,  and  to  state  bai^ 
applying  for  membership.  National 
banks  and  locally-incorporated  banks 
located  in  United  States  dependencies 
and  possessions  are  eligible  (with  the 
consent  of  the  Board)  but  not  required 
to  apply  for  membership  under  section 
19(h)  of  the  Federal  Reserve  Act,  12 
U.S.C.  466.' 

f  209.2    Banks  desiring  to  become  msmtMr 
banks. 

(a)  Application  for  stock  or  deposit. 
Each  national  bank  in  process  of 
organization,  ^  each  nonmember  state 
bank  converting  into  a  national  bank, 
and  each  nonmember  state  bank 
applying  for  membership  in  the  Federal 
Reserve  System  imder  Regulation  H,  12 
CFR  part  208,  shall  file  with  the  Federal 


'  If  auch  a  bank  desires  to  become  a  member  bank 
under  the  provisions  of  section  19(h)  of  the  Federal 
Reserve  Act,  it  should  communicate  with  the 
Federal  Reserve  Bank  with  which  it  desires  to  do 
biuiness. 

'  A  new  national  bank  organized  by  the  Federal 
Deposit  Insurance  Corporation  under  section  ll(n) 
of  the  Federal  Deposit  Insurance  Act  (12  U.S.C 
lB21(n))  should  not  apply  until  in  the  process  of 
issuing  stock  pursuant  to  section  ll(n)(lS)  of  that 
act.  Reserve  Bank  approval  of  such  an  application 
shall  not  be  effective  until  the  issuance  of  a 
certificate  by  the  Comptroller  of  the  Currency 
pursuant  to  section  ll(nXl6)of  that  act. 


Reserve  Bank  in  whose  district  it  is 
located  an  application  for  stock  (or 
deposit  in  the  case  of  mutual  savings 
banks  not  authorized  to  purchase 
Reserve  Bank  stock  ^)  in  the  Reserve 
Bank.  The  bank  shall  pay  for  the  stock 
(or  deposit)  in  accordance  with  §  209.4. 

(b)  Issuance  of  stock;  acceptance  of 
deposit.  Upon  authorization  to 
commence  business  by  the  Comptroller 
of  the  Currency  in  the  case  of  a  national 
bank  in  organization  or  upon  approval 
of  conversion  by  the  Comptroller  of  the 
Ciurency  in  the  case  of  a  state 
nonmember  bank  converting  to  a 
national  bank,  and  when  all  applicable 
requirements  have  been  complied  with 
in  the  case  of  a  state  bank  approved  for 
membership,  the  Reserve  Bank  shall 
issue  the  appropriate  number  of  shares 
by  crediting  the  bank  with  the 
appropriate  number  of  shares  on  its 
books.  In  the  case  of  a  mutual  savings 
bank  not  authorized  to  purchase  Reserve 
Bank  shares,  the  Reserve  Bank  shall 
accept  the  deposit  in  place  of  issuing 
shares.  The  bank's  membership  shall 
become  effective  on  the  date  of  such 
issuance  or  acceptance. 

(c)  Location  of  bank.  Placeholder  for 
location  of  bank.    ° 

S  200.3    Cessation  of  membership. 

(a)  Application  for  cancellation.  Any 
bank  that  desires  to  withdraw  from 
membership  in  a  Federal  Reserve  Bank, 
voluntarily  liquidates  or  ceases 
business,  is  merged  or  consolidated  into 
a  nonmember  bank,  or  is  involimtarily 
liquidated  by  a  receiver  or  conservator 
or  otherwise,  shall  promptly  file  with  its 
Reserve  Bank  an  application  for 
cancellation  of  all  its  Reserve  Bank 
stock  (or  withdrawal  of  its  deposit,  as 
the  case  may  be)  and  payment  therefor 
in  accordance  with  §  209.4. 

(b)  Involuntary  termination  of 
membership.  If  an  application  is  not 
filed  promptly  after  a  cessation  of 
business  by  a  state  member  bank,  a  vote 
to  place  a  member  bank  in  voluntary 
liquidation,  or  the  appointment  of  a 
receiver  for  (or  a  determination  to 
liquidate  the  bank  by  a  conservator  of) 

a  member  bank,  the  Board  may,  after 
notice  and  an  opportunity  for  hearing 
where  required  under  Section  9(9)  of  the 
Federal  Reserve  Act  (12  U.S.C.  327), 


'  A  mutual  savings  bank  not  autborired  to 
purchase  Federal  Reserve  Bank  stock  may  apply  for 
membership  evidenced  initially  by  a  deposit  [See 
§  208.4(c)  of  Regulation  H,  12  CFR  20B.4(c).  and 
§§  20e.3(aK2J  and  208.3(b)  of  Regulation  H  as 
proposed  to  be  amended  and  published  elsewhere 
in  today's  Fadaral  Sagialar.l  The  membership  of  the 
savings  bank  shall  be  terminated  if  the  laws  under 
which  it  is  organized  are  not  amended  to  authorize 
such  purchase  at  the  first  session  of  the  legislature 
after  its  admission,  or  if  it'bils  to  purchase  such 
stock  within  six  months  alter  such  an  amendment 


order  the  membership  of  the  bank 
terminated  and  all  of  its  Resei-ve  Bank 
stock  canceled. 

(c)  Effective  date  of  cancellation. 
Cancellation  in  whole  of  a  bank's 
Reserve  Bank  capital  stock  shall  be 
effective,  in  the  case  of: 

(1)  Voluntary  withdrawal  from 
membership  by  a  state  bank,  as  of  the 
date  of  such  withdrawal; 

(2)  Merger  into,  consolidation  with,  or 
(for  a  national  bank)  conversion  into,  a 
State  nonmember  bank,  as  of  the 
effective  date  of  the  merger, 
consolidation,  or  conversion;  and 

(3)  Involuntary  termination  of 
membership,  as  of  the  date  the  Board 
issues  the  order  of  termination. 

(d)  Merger  of  member  banks.  Upon  a 
merger  or  consolidation  of  member 
banks,  the  surviving  bank  shall  instruct 
the  relevant  Reserve  Bank  to  cancel  all 
the  shares  previously  held  by  any 
nonsurviving  bank.  To  the  extent 
appropriate,  proceeds  payable  imder 

§  209.4  may  be  applied  to  purchase 
additional  shares  in  the  name  of  the 
surviving  bank. 

(e)  Voluntary  withdrawal.  Any  bank 
withdrawing  voluntarily  from 
membership  shall  give  6  months  written 
notice,  and  shall  not  cause  the 
withdrawal  of  more  than  25  percent  of 
any  Reserve  Bank's  capital  stock  in  any 
calendar  year,  without  waivers  of  these 
requirements  from  the  Board  of 
Governors. 

S  209.4    Amounts  and  payments. 

(a)  Amount  of  subscription.  The  total 
subscription  of  a  member  bank  (other 
than  a  mutual  savings  bank)  shall  equal 
six  percent  of  its  capital  and  surplus. 
Whenever  any  member  bank  (other  than 
a  mutual  savings  bank)  experiences  an 
increase  or  decrease  in  capital  and 
surplus,  it  shall  file  with  the  appropriate 
Reserve  Bank  an  application  for  issue  or 
cancellation  of  Reserve  Bank  capital 
stock  in  order  to  adjust  its  Reserve  Bank 
capital  stock  subscription  to  equal  six 
percent  of  the  member  bank's  capital 
and  surplus. 

(b)  Capital  Stock  and  Surplus  defined. 
Capital  stock  and  surplus  of  a  member 
bank  at  the  end  of  a  quarter  means  the 
paid-up  capital  stock  and  surplus  of  the 
bank,  less  any  deficit  in  its  retained 
earnings  accoimt,  all  as  shown  on  the 
bank's  call  report  as  of  the  end  of  the 
quarter.  A  Reserve  Bank  may  permit  a 
member  bank  to  disregard  a  relatively 
small  deficit  in  its  retained  earnings 
account  imtil  the  end  of  the  quarter  in 
which  the  deficit  arises  if  the  Reserve 
Bank  is  satisfied  that  the  deficit  will  be 
extinguished  by  accumulation  of 
earnings  or  by  a  formal  reduction  of 
surplus. 


iMI 
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(c)  Mutual  savings  banks.  The  total 
subscription  of  a  member  bank  that  is  a 
mutual  savings  bank  shall  equal  six- 
tenths  of  1  percent  of  its  total  deposit 
liabilities  as  shown  on  its  most  recent 
report  of  condition.  Whenever  any 
member  bank  that  is  a  mutual  savings 
bank  experiences  an  increase  or 
decrease  in  total  deposit  liabilities  as 
shown  on  its  most  recent  report  of 
condition,  it  shall  Hie  with  the 
appropriate  Reserve  Bank  an  application 
for  issue  or  cancellation  of  Reserve  Bank 
capital  stock  in  order  to  adjust  its 
Reserve  Bank  capital  stock  subscription 
to  equal  six-tenths  of  one  percent  of  its 
total  deposit  liabilities.  A  mutual 
savings  bank  that  is  applying  for  or  has 

a  deposit  with  the  appropriate  Reserve 
Bank  in  lieu  of  Reserve  Bank  capital 
stock  shall  file  for  acceptance  or 
adjustment  of  its  deposit  in  a  like 
manner. 

(d)  Payment  for  subscriptions.  Upon 
approval  by  the  Reserve  Bank  of  an 
application  for  capital  stock  (or  for  a 
deposit  in  lieu  thereof),  the  applying 
bank  shall  pay  the  Reserve  Bank  one- 
half  of  the  subscription  amount  plus 
accrued  dividends  at  the  rate  of  one  half 
of  one  percent  per  month.  Upon 
pajrment  (and  in  the  caise  of  a  national 
banks  in  organization  or  state 
nonmember  bank  converting  into  a 
national  bank,  upon  authorization  or 
approval  by  the  Comptroller  of  the 
Currency),  the  Reserve  Bank  shall  issue 
the  appropriate  number  of  shares  by 
crediting  the  bank  with  the  appropriate 
number  of  shares  on  its  books.  In  the 
case  of  a  mutual  savings  bank  not 
authorized  to  purchase  Reserve  Bank 
stock,  the  Reserve  Bank  will  accept  the 
deposit  or  addition  to  the  de(>osit  in 
place  of  issuing  shares.  The  remaining 
half  of  the  subscription  or  additional 
subscription  (including  subscriptions 
for  deposits  or  additions  to  deposits) 
shall  be  subject  to  call  by  the  Board. 

(e)  Payment  for  cancellations.  (1) 
Upon  approval  of  an  application  for 
cancellation  of  Reserve  Bank  capital 
stock,  the  Reserve  Bank  shall  reduce  the 
bank's  shareholding  on  the  Reserve 
Bank's  books  by  the  number  of  shares 
required  to  be  canceled  and  shall  pay 
therefor  a  sum  equal  to  the  cash 
subscription  paid  on  the  canceled  stock 
plus  accrued  dividends  at  the  rate  of 
one  half  of  one  percent  per  month,  such 
turn  not  to  exceed  the  book  value  of  the 
stock.* 


*  Undar  nctkna  6  and  9(10)  of  the  Act.  the  Board 
to  vmdm  bo  obligation  to  pay  unaarnad  accnied 
dividanda  on  redamptioo  of  RaMrva  Bank  capital 
stock  from  insolvent  member  banks  for  which  a 
recaivOT  has  baan  appointed  or  from  state  member 
I  oo  vuluolwy  withdrawal  from  or  involuntary 
lofaaalMnhip. 


(2)  In  the  case  of  any  cancellation  of 
Reserve  Bank  stock  imder  this  Part,  the 
Reserve  Bank  may  first  apply  such  sum 
to  any  liability  of  the  baiik  to  the 
Reserve  Bank  and  pay  over  the 
remainder  to  the  bank  (or  receiver  or 
conservator,  as  appropriate). 

§209.5    The  share  raglstsf. 

(a)  Electronic  or  written  record.  A 
member  bank's  holding  of  Reserve  Bank 
capital  stock  shall  be  represented  by  one 
(or  at  the  option  of  the  Reserve  Bank, 
more  than  one)  notation  on  the  Reserve 
Bank's  books.  Such  books  may  be 
electronic  or  in  writing.  Upon  any  issue 
or  cancellation  of  Reserve  Bank  capital 
stock,  the  Reserve  Bank  shall  record  the 
member  bank's  new  share  position  in  its 
books  (or  eliminate  the  bank's  share 
position  from  its  books,  as  the  case  may 
be). 

(b)  Certification.  A  Reserve  Bank  may 
certify  on  request  as  to  the  number  of 
shares  held  by  a  member  bank  and 
purchased  before  March  28,  1942.  or  as 
to  the  purchase  and  cancellation  dates 
and  prices  of  shares  cancelled,  as  the 
case  may  be. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  20, 1997. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  97-7587  Filed  3-2»-97;  8:45  am] 
MJJNQ  COOC  tt10-01-r 


12  CFR  Part  216 

[RagulaUon  P;  Dockat  No.  R-0966] 

Security  Procedures 

AQBICY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

BUMMAnY:  The  Board  is  proposing  to 
remove  Regulation  P,  which  is  no  longer 
necessary  since  its  provisions  have  been 
incorporated  into  Regulation  H 
(Membership  of  State  Banking 
Institutions  in  the  Federal  Reserve 
System),  as  proposed  by  the  Board 
elsewhere  in  today's  Federal  Register. 
Regulation  P  requires  each  bank  to 
adopt  appropriate  seciirity  procediires. 
DATES:  Comments  must  be  received  by 
May  30. 1997. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0965,  may  be 
mailed  to  Mr.  William  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue.  N.W., 
Washington.  DC  20551.  Comments 
addressed  to  Mr.  Wiles  also  may  be 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m..  and  to 


the  seciuity  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Conlments  may  be 
inspected  in  Room  MP-500  between 
9:00  a.m.  and  5:00  p.m.  weekdays, 
except  as  provided  in  §  261.8  of  the 
Board's  Rules  Regarding  Availability  of 
Information.  12  CFR  261.8. 

FOR  FURTHER  INFORMATKM  CONTACT:  Jean 
Anderson,  Staff  Attorney,  Legal  Division 
(202/452-3707).  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544). 

SUPPLEMENTARY  INFORMATION: 

Section  303  of  the  Riegle  Commuiiity 
Development  and  Regulatory 
Improvement  Act  of  1994  (CDRI  Act) 

Section  303(a)  of  the  CDRI  Act  (12 
U.S.C.  4803(a))  requires  the  Board,  as 
well  as  the  other  federal  banking 
agencies,  to  review  its  regulations  and 
written  policies  in  order  to  streamline 
and  modify  these  regulations  and 
policies  to  improve  efficiency,  reduce 
unnecessary  costs,  and  eliminate 
imwarranted  constraints  on  credit 
availability.  The  Board  has  reviewed  its 
Regulation  P  with  this  purpose  in  mind, 
and,  is  proposing  to  rescind  Regulation 
P  in  order  to  meet  the  goals  of  section 
303(a). 

Regulation  P  implements  the 
requirements  of  the  Bank  Protection  Act 
of  1968  (BPA).  The  BPA  requires  the 
federal  financial  institution  supervisory 
agencies  to  establish  minimiim 
standards  for  bank  seciuity  devices  and 
procedures  to  discoiUBge  bank  crime 
and  to  assist  in  the  identification  of 
persons  who  commit  such  crimes.  12 
U.S.C.  1882.  To  implement  this  statute 
a  uniform  regulation  (Regulation  P)  was 
adopted  in  1969  by  each  of  the 
supervisory  agencies — Comptroller  of 
the  Currency,  Federal  Deposit  Insurance 
Corporation,  Federal  Home  Loan  Bank 
Board  (now  known  as  the  Office  of 
Thrift  Supervision),  and  the  Board.  As 
originally  proposed.  Regulation  P 
included  a  list  of  security  devices  that 
banks  were  required  to  adopt.  On  March 
1, 1991  (55  FR  130691(1991 
Amendments),  the  supervisory  agencies 
amended  their  rules  to  incorporate 
amendments  made  to  the  BPA  by  the 
Financial  Institutions  Reform  Recovery 
and  Enforcement  Act  of  1989  (FIRREA) 
and  to  address  the  Cact  that  many  of  the 
required  security  devices  had  been 
rendered  obsolete  by  virtue  of 
technological  advances. 


Discussion 

The  Board's  proposal  to  rescind 
Regulation  P  and  incorporate  its 
provisions  into  Regulation  H  (12  CFR 
Part  208 — Membership  of  State  Banking 
Institutions  in  the  Federal  Reserve 
System)  as  proposed  by  the  Board 
elsewhere  in  today's  Federal  Register, 
would  not  substantively  amend  the 
terms  of  Regulation  P.  The  Board's 
proposal  to  incorporate  Regulation  P 
into  Regulation  H  is  designed  to 
simplify  compliance  for  State  member 
banks,  to  the  extent  possible,  by 
consolidating  the  regulatory 
requirements  applying  to  State  member 
banks  into  one  regulation. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  95- 
354,  5  U.S.C.  601  et  seq.].  the  Board  of 


Governors  of  the  Federal  Reserve 
System  certifies  that  adoption  of  this 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  would  be 
subject  to  the  regulation. 

This  amendment  will  remove  a 
regulation  and  nn  interpretation  that  the 
Board  believes  are  no  longer  necessary. 
The  amendment  does  not  impose  more 
burdensome  requirements  on  bank 
holding  companies  than  are  currently 
applicable. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  rule  under  the  authority 
delegated  to  the  Board  by  the  Office  of 
Management  and  Budget.  No  collections 
of  information  pursuant  to  the 


Paperwork  Reduction  Act  are  contained 
in  the  final  rule. 

List  of  Sulqects  in  12  CFR  Fart  216 

Federal  Reserve  System.  Reporting 
and  recordkeeping  requirements. 
Seciuity  measures. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  12 
U.S.C.  1882,  the  Board  proposes  to 
amend  12  CFR  chapter  n,  as  set  forth 
below: 

PART  216— [REMOVED] 

1.  Part  216  is  removed. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  20, 1997. 
William  W.  WUea, 
Secretary  of  the  Board. 
(FR  Doc.  97-7586  Filed  3-28-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Paris  52. 60.  264  and  265 
[FRL-6803-7] 

Projact  XL  SIta-spacific  Rulemaking  for 
Marek  &  Co.,  Inc.  Stonawfall  Plant 

AO0ICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
implement  a  project  under  the  Project 
XL  program  for  the  Merck  ft  Co.,  Inc. 
(Merck)  Stonewall  Plant,  in  Elkton. 
Virginia.  The  terms  of  the  project  are 
defined  in  a  proposed  Final  Project 
Agreement  (FPA)  which  is  being  made 
available  for  public  review  and 
comment  by  this  dociunent.  In  addition, 
EPA  is  proposing  today  a  site-specific 
rule,  applicable  only  to  the  Merck 
Stonewall  Plant,  to  facilitate 
implementation  of  the  project.  By  this 
document.  EPA  solicits  comment  on  the 
proposed  rule,  the  proposed  FPA,  and 
the  project  generally. 

This  proposed  site-specific  rule  is 
intended  to  provide  regulatory  changes 
imder  the  Clean  Air  Act  and  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  to  implement  Merck's  XL 
project,  which  will  result  in  superior 
environmentaT  performance  and.  at  the 
same  time,  provide  Merck  with  greater 
operational  flexibility.  The  proposed 
site-specific  rule  would  change  the 
Clean  Air  Act  requirements  which  apply 
to  the  Merck  Stonewall  Plant  for  the 
prevention  of  significant  deterioration  of 
air  quality  and  certain  new  source 
performance  standards.  EPA  also 
proposes  a  site-specific  rulemaking 
under  RCRA  to  provide  regulatory 
changes  pertaining  to  air  emissions 
standards  to  implement  this  XL  project. 
DATES:  Coniments.  All  public  comments 
must  be  received  on  or  before  April  30. 
1997.  If  a  public  hearing  is  held,  the 
public  comment  period  will  remain 
open  tmtil  May  15. 1997. 

Public  Hearing.  A  public  hearing  will 
be  held,  if  requested,  to  provide 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  or 
arguments  concerning  this  proposed 
rule  to  implement  Merck's  XL  project  If 
anyone  contacts  the  EPA  requesting  to 
speak  at  a  public  hearing  by  April  10, 
1997.  a  public  hearing  will  be  held  on 
April  14,  1997.  Additional  information 
is  provided  in  the  section  entitled 
ADDRESSES. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  Ms.  Robin  Moran  at  the  EPA  by 


April  10.  1997.  Additional  information 
is  provided  in  the  section  entiUed 
ADDRESSES. 

ADDRESSES:  Comments.  Written 
comments  should  be  submitted  in 
duplicate  to:  Ms.  Robin  Moran,  U.S. 
Environmental  Protection  Agency, 
Region  m.  Air.  Radiation  &  Toxics 
Division.  841  Chestnut  Street  (3AT23), 
Philadelphia,  PA,  19107-4431,  (215)    . 
566-2064.  ' 

Docket.  A  docket  containing 

supporting  information  used  in 
developing  this  proposed  rulemaking  is 
available  for  public  inspection  and 
copying  at  U.S.  EPA.  Region  m,  841 
Chestnut  Street,  Philadelphia,  PA. 
19107-4431.  (215)  566-2064,  during 
normal  business  hours,  and  at  EPA's 
Water  docket  (Docket  name  "XL- 
Merck");  401  M  Street,  SW,  Washington, 
DC  20460.  For  access  to  the  Water 
docket  materials,  call  (202)  260-3027 
between  9:00  a.m.  and  3:30  p.m. 
(Eastern  time)  for  an  appointment.  A 
reasonable  fee  may  be  charged  for 
copying.  A  docket  is  also  available  for 
public  inspection  at  the  Virginia 
Department  of  Environmental  Quality. 
Valley  Regional  Office.  4411  Early  Road, 
P.O.  Box  1129.  Harrisonbiug,  Virginia 
22801-1129,  (540)  574-7800. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  7:00  p.m.  at  the 
following  location:  Virginia  Department 
of  Environmental  Quality,  Valley 
Regional  Office.  4411  Early  Road,  P.O. 
Box  1129.  Harrisonburg.  Virginia 
22801-1129.  (540)  574-7800.  Persons 
interested  in  attending  the  hearing 
should  notify  Ms.  Robin  Moran,  (215) 
566-2064.  to  verify  that  a  hearing  will 
be  held. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Robin  Moran.  U.S.  Environmental 
Protection  Agency,  Region  III,  Air, 
Radiation  &  Toxics  Division,  841 
Chestnut  Street  (3AT23),  Philadelphia, 
PA.  19107-4431.  (215)  566-2064. 

SUPPlfMENTARY  INFORMATION: 
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3.  Enviroomental  Benefits 
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2.  Permit  Modifications 

C.  State  Implementation  Plan  Requirements 

D.  New  Source  Performance  Standards 

E.  Tide  V  Operating  Permit 

IV.  Resource  Conservation  and  Recovery  Act 
Requirements 

V.  Additional  Information 

A  Public  Hearing 

B.  Executive  Order  12866 

C.  Regulatory  Flexibility 

D.  Paperwork  Reduction  Act 

E.  Unfunded  Mandates  Reform  Act 

L  Authority 

This  regulation  is  being  proposed 
under  the  authorify  of  sections 
101(b)(1),  110,  111,  161-169. 169A,  and 
301(a)(1)  of  the  Clean  Air  Act,  and 
sections  1006,  2002,  3001-3007.  3010, 
and  7004  of  the  Solid  Waste  Disposal 
Act  of  1970.  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act,  as  amended  (42  U.S.C  6905,  6921- 
6927.  6930,  and  6974).  EPA  has 
determined  that  this  rulemaking  is 
subject  to  the  provisions  of  section 
307(d)  of  the  Clean  Air  Act. 

n.  Background 

A.  Overview  of  Project  XL 

This  proposed  site-specific  rule  is 
designed  to  implement  a  project 
developed  onder  Project  XL,  an 
important  EPA  initiative  to  allow 
regulated  entities  to  achieve  better 
environmental  results  at  less  cost 
Project  XL — for  "excellence  and 
leadership" — was  announced  on  March 
16, 1995,  as  a  central  part  of  the 
National  Performance  Review's  and 
EPA's  effort  to  reinvent  environmental 
protection.  See  60  FR  27282  (May  23, 
1995).  Project  XL  provides  a  limited 
number  of  private  and  public  regulated 
entities  an  opportunify  to  develop  their 
own  pilot  projects  to  provide  regulatory 
flexibilify  that  will  result  in 
environmental  protection  that  is 
superior  to  what  would  be  achieved 
through  compliance  with  ciurent  and 
reasonably  anticipated  futiue 
regulations.  These  efforts  are  crucial  to 
the  Agency's  abilify  to  test  new 
regulatory  strategies  that  reduce 
regulatory  burden  and  promote 
economic  growth  while  achieving  better 
environmental  and  public  health 
protection.  The  Agency  intends  to 
evaluate  the  results  of  this  and  othw 
Project  XL  projects  to  determine  which 
specific  elements  of  the  project,  if  any, 
should  be  more  broadly  applied  to  other 
regulated  entities  to  the  benefit  of  both 
the  economy  and  the  environment 

In  Project  XL,  participants  in  four 
categories — fiacilities,  industry  sectors, 
governmental  agencies  and 
communities — are  offered  the  flexibility 


to  develop  common  sense,  cost-effective 
strategies  that  will  replace  or  modify 
specific  regulatory  requirements,  on  the 
condition  that  they  produce  and 
demonstrate  sup>erior  environmental 
performance.  To  participate  in  Project 
XL,  applicants  must  develop  alternative 
pollution  reduction  strategies  pursuant 
to  eight  criteria — superior 
environmental  performance;  cost 
savings  and  paperwork  reduction;  local 
stakeholder  involvement  and  support; 
test  of  an  innovative  strategy; 
transferability;  feasibility;  identification 
of  monitoring,  reporting  and  evaluation 
methods;  and  avoidance  of  shifting  risk 
burden. '  They  must  have  full  support  of 
affected  Federal,  state  and  tribal 
agencies  to  be  selected. 

The  XL  program  is  intended  to  allow 
EPA  to  experiment  with  untried, 
potentially  promising  regulatory 
approaches,  both  to  assess  whether  they 
provide  benefits  at  the  specific  facilify 
affected,  and  whether  they  should  be 
considered  for  wider  application.  Such 
pilot  projects  allow  EPA  to  proceed 
more  quickly  than  would  be  required  to 
undertake  changes  on  a  nationwide 
basi».  As  part  of  this  experimentation, 
EPA  may  try  out  approaches  or  legal 
interpretations  that  depart  &om  or  are 
even  inconsistent  with  longstanding 
Agency  practice,  so  long  as  those 
interpretations  are  within  the  broad 
range  of  discretion  enjoyed  by  the 
Agency  in  interpreting  statutes  that  it 
implements.  EPA  may  also  modify  rules 
that  represent  one  of  several  possible 
policy  approaches  within  a  more 
general  statutory  directive,  so  long  as 
the  alternative  being  used  is  permissible 
luider  the  statute. 

Adoption  of  such  alternative 
approaches  or  interpretations  in  the 
context  of  %  given  XL  project  does  not, 
however,  signal  EPA's  willingness  to 
adopt  that  interpretation  as  a  general 
matter,  or  even  in  the  context  of  other 
XL  projects.  It  would  be  inconsistent 
with  the  forward-looking  natiire  of  these 
pilot  projects  to  adopt  such  innovative 
approaches  prematurely  on  a 
widespread  basis  without  first  finding 
out  whether  or  not  they  are  viable  in 
practice  and  successful  in  the  particular 
projects  that  embody  them. 
Furthermore,  as  EPA  indicated  in 
announcing  the  XL  program,  the  Agency 
expects  to  adopt  only  a  limited  number 
of  carefully  selected  projects.  These 
pilot  projects  are  not  intended  to  be  a 
means  for  piecemeal  revision  of  entire 


■  For  more  infonnatioD  about  the  XL  criteria, 
readers  should  refisf  to  the  May  23,  1995  Federal 
Register  notice  (60  FR  27282)  and  the  December  1. 
1995  "Principles  for  Development  of  Project  XL 
Final  Project  Agreements"  document.  Ixith 
contained  in  the  docket  for  this  action. 


programs.  Depending  on  the  results  in 
these  projects,  EPA  may  or  may  not  be 
willing  to  consider  adopting  the 
alternative  interpretation  again,  either 
generally  or  for  other  specific  &cilities. 

EPA  believes  that  adopting  alternative 
policy  approaches  and  interpretations, 
on  a  limited,  site-specific  basis  and  in 
connection  with  a  carefully  selected 
pilot  project,  is  consistent  with  the 
expectations  of  Congress  about  EPA's 
role  in  implementing  the  environmental 
statutes  (so  long  as  the  Agency  acts 
within  the  discretion  allowed  by  the 
statute).  Congress'  recognition  that  there 
is  a  need  for  experimentation  and 
research,  as  well  as  ongoing  re- 
evaluation  of  environmental  programs, 
is  reflected  in  a  variefy  of  statutory 
provisions,  such  as  sections  101(b)  and 
103  of  the  Clean  Air  Act  In  some  cases, 
as  in  this  XL  project,  such 
experimentation  requires  an  alternative 
regulatory  approach  that,  while 
permissible  under  the  statute,  was  not 
the  one  adopted  by  EPA  historically  or 
for  general  piuposes. 

B.  Overview  of  the  Merck  XL  Project 

1.  Introduction 

This  proposed  site-specific  rule 
supports  a  draft  permit  and  Project  XL 
proposed  Final  Project  Agreement  (FPA) 
that  have  been  developed  by  the  Merck 
XL  stakeholder  group,  namely  Merck, 
EPA,  Virginia  Department  of 
Environmental  Quality  (VADEQ).  U.S. 
Department  of  the  Interior  (DOI)/ 
National  Park  Service  (NPS),  and 
community  representatives.  Several 
environmental  organizations  offered 
valuable  input  during  the  stakeholder 
process,  including  Southern 
Environmental  Law  Center,  the  Virginia 
Consortium  for  Clean  Air.  and  the 
Natural  Resoiuces  Defense  Council.  The 
proposed  FPA  and  draft  permit  are 
available  for  review  in  the  docket  for 
today's  action  and  also  are  available  on 
the  world  wide  web  at  http:// 
www.epa.gov/ProjectXL.  The  proposed 
FPA  outiines  how  the  project  addresses 
the  eight  Project  XL  criteria,  in 
particular  how  the  project  will  produce, 
measure,  monitor,  report,  and 
demonstrate  superior  environmental 
benefits.  In  today's  action,  the  Agency  is 
soliciting  comment  on  proposed  site- 
specific  regulatory  changes  to 
implement  the  project.  The  draft  permit 
is  available  on  tiie  world  wide  web  and 
in  the  docket  file  for  today's  action; 
however  the  draft  pennit  is  made 
available  for  informational  purposes 
only.  The  Commonwealth  of  Virginia  is 
conducting  the  official  comment  period 
for  the  draft  permit,  and  initiated  a 
pubUc  comment  period  for  the  draft 


PSD  permit  and  a  proposed  variance  on 
January  28,  1997. 

EPA  also  seeks  comment  on  the 
proposed  FPA,  which  is  available  on  the 
world  wide  web  and  in  the  docket  file 
for  today's  action,  in  light  of  the  criteria 
ouUined  in  the  Agency's  May  23.  1995, 
Federal  Register  notice  (60  FR  27282) 
regarding  Regulatory  Reinvention  (XL) 
Pilot  Projects.  Those  criteria  are:  (1) 
Environmental  performance  superior  to 
what  would  be  achieved  through 
compliance  with  current  and  reasonably 
anticipated  future  regulations;  (2)  cost 
savings  or  economic  opportunity,  and/ 
or  decreased  paperwork  burden;  (3) 
stakeholder  support;  (4)  test  of 
innovative  strategies  for  achieving 
environmental  results;  (5)  approaches 
that  could  be  evaluated  for  future 
broader  application;  (6)  technical  and 
administrative  feasibility;  (7) 
mechanisms  for  monitoring,  reporting, 
and  evaluation;  and  (8)  consistency  with 
Executive  Order  12898  on 
Environmental  Justice  (avoidance  of 
shifting  of  risk  burden). 

2.  Merck  XL  Project  E)escription 

The  Merck  Stonewall  Plant  is  a 
pharmaceutical  manufacturing  facility, 
biult  in  1941,  located  near  Elkton, 
Virgiiua.  The  facility  is  located 
approximately  2  kilometers  &om  the 
Shenandoah  National  Pazk,  a  Federal 
Class  I  area  imder  the  Clean  Air  Act. 
CurrenUy.  the  plant  employs  about  800 
people  in  a  range  of  pharmaceutical 
manufacturing  activities  such  as 
fermentation,  solvent  extraction,  organic 
chemical  synthesis,  and  finishing 
operations.  The  facility's  products 
include  broad  spectrum  antibiotics, 
anti-parasitic  drugs  for  hiunan  and 
animal  health,  a  cholesterol  lowering 
drug,  a  drug  for  the  treatment  of 
Parkinson's  disease,  and  a  new  drug  for 
the  treatment  of  human 
immunodeficiency  virus  (HIV). 

To  remain  competitive  in  the 
worldwide  pharmaceutical  industry,  the 
Merck  Stonewall  Plant  must  respond 
rapidly  to  changing  market  conditions 
and  product  demands.  To  get  new 
pharmaceutical  products  to  market 
quickly,  Merck  requires  flexible 
manu&cturing  operations  that  can  make 
a  broad  range  of  products  with  the  same 
manufacturing  equipment  using  a  wide 
array  of  raw  materitds  and  solvents. 
Merck  also  continually  evaluates 
existing  products  for  yield  and  process 
improvements,  which  results  in  a  need 
for  fiequent  manufacturing  changes. 
Thus,  Merck's  fecilities  often  modify 
environmental  permits  after  a  product 
line  is  first  permitted. 

The  goal  of  this  XL  project  is  to 
develop  a  regulatory  structuire  for  the 
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Merck  Stonewall  Plant  that  both 
facilitates  flexible  manufacturing 
operations  and  achieves  superior 
environmental  performance.  The 
existing  preconstniction  air  permitting 
regulations  that  govern  modifications  at 
the  facility,  specifically  the  Prevention 
of  Significant  Deterioration  (PSD) 
permitting  regulations  and  the  minor 
New  Source  Review  (NSR)  regulations, 
require  that  most  changes  to  Merck's 
manufEicturing  processes  must  be 
reviewed  and  approved  in  advance  by 
the  VADEQ.  In  reviewing  permit 
changes,  the  VADEQ  consults  with  the 
Federal  Land  Manager  (FLM)  for 
Shenandoah  National  Park  in 
accordance  with  the  Memorandum  of 
Understanding  between  the  DOI/NPS 
and  VADEQ.  Typically,  the  more 
changes  that  are  made  or  the  larger  the 
change,  the  more  time  and  resources  are 
necessary  for  permit  review.  The 
complexity  of  the  regulations  requires  a 
considerable  effort  by  the  facility  as  well 
as  the  regulators  to  prepare  and  review 
permit  applications  for  process 
modifications. 

Merck's  XL  project  seeks  to  replace 
this  complex  permitting  system  with  a 
simpler  system  of  compliance  with 
criteria  air  pollutant  regulations. 
Through  a  site-specific  rulemaking  and 
enforceable  permit  conditions,  the 
facility's  total  emissions  of  criteria 
pollutants  (except  lead)  ^  would  be 
capped  below  the  level  at  which  the 
plant  operated  over  recent  years  (at 
approximately  1500  tons  per  year 
(TPY)).  Within  the  site-wide  total 
emissions  cap,  the  focility  will  also  be 
subject  to  individual  pollutant  caps 
(subcaps),  established  near  or  below 
recent  actual  emission  levels,  for  sulfur 
dioxide  (SO2),  nitrogen  oxides  (NOx), 
and  particulate  matter  with  an 
aerodynamic  diameter  less  than  10 
microns  (PMm).  In  addition  to  accepting 
these  site-wide  emissions  caps,  Merck 
will  modify  its  existing  coal-buming 
powerhouse  to  bum  natural  gas,  a 
cleaner  burning  fuel  that  generates 
substantially  fewer  emissions  than  coal. 
Either  propane  or  number  2  fuel  oil 
would  be  used  as  a  backup  fiiel.  This 


'Tbs  critaria  poihiUnU  included  in  the  total 
•misaooa  cap  an  nilfiir  dioxida,  nitrogen  oxides, 
cariioa  monoxide,  ozone  (using  volatile  organic 
compounds  as  a  suiragats),  and  particulate  matter 
with  aarodynamic  dianieter  less  than  10  microns. 
Thus,  the  total  emissions  cap  includes  all  existing 
criteria  pollutants  except  lead.  Merck  will  comply 
directly  with  any  applicable  requirements  for  the 
control  of  lead  emissions.  Merck  currently  emits  a 
very  low  amount  of  lead  emissions  (0.3  Ions  per 
year),  which  will  be  virtually  elimiiuted  when  the 
facility  converts  the  coal-buming  powerhouse  to 
natural  gas  Merck  also  will  comply  directly  with 
any  applicable  requirements  for  new  criteria 
pollutants  which  are  not  included  in  the  total 
amissions  cap. 


multi-million  dollar  project  is  not 
otherwise  required  by  r^ulations  and 
the  boilers  do  not  need  to  be  replaced 
for  other  reasons  (e.g.,  operation,  age  or 
capacity).  The  powerhouse  conversion 
would  result  in  an  up-front  estimated 
reduction  of  over  900  TPY  of  actual 
criteria  air  pollutants,  primarily  SO2  and 
NOx  emissions.  After  this  powerhouse 
conversion,  Merck  would  reduce  its 
total  emissions  cap  by  20  percent, 
thereby  permanently  retiring  at  least  300 
TPY  of  criteria  pollutant  emissions. 
Further,  Merck  also  will  reduce  the 
pollutant-specific  subcaps  for  SO2  and 
NOx  by  25  percent  and  10  percent, 


Merck's  XL  project  would  be 
implemented  through  issuance  of  a  site- 
wide  PSD  permit,  authorized  by  this 
proposed  site-specific  rulemaking.  For 
the  reader's  convenience,  a  copy  of  the 
draft  PSD  permit  is  included  in  the 
docket  for  today's  action.  Under  the  site- 
specific  rule  and  permit,  the  Merck 
Stonewall  Plant  would  be  required  to 
maintain  its  emissions  below  the  total 
emissions  cap,  as  well  as  the  subcaps  for 
SO2,  NOx  and  PM,o.  Under  the  site- 
wide  emissions  caps,  changes  or 
additions  to  facility  operations  would 
no  longer  need  prior  approval  under 
PSD  or  NSR.  The  subcaps  will  keep  SO2 
and  NOx  emissions  below  recent  actual 
emission  levels  and  PMio  emissions  will 
not  significanUy  increase  above  the 
recent  actual  emissions  level.  The 
statutory  PSD  requirements  for  the  VOC 
and  CO  emission  increases  that  are 
possible  under  the  total  emissions  cap 
will  be  satisfied  pursuant  to  this  site- 
specific  rule  and  the  PSD  permit.  So 
long  as  the  facility  complies  with  the 
total  emissions  cap,  subcaps,  and  other 
permit  requirements,  it  would  have  the 
flexibility  to  make  modifications  and  to 
operate  in  a  manner  that  supports 
Merck's  objective  to  deliver  high  quality 
pn>ducts  quickly  and  efficienUy  to 
improve  human  and  animal  health 
without  imdergoing  permit  review  for 
each  modification. 

As  an  alternative  to  the  current  PSD 
permitting  system,  the  total  emissions 
cap  and  subcaps  will  provide  an 
incentive  for  Merck  to  identify  and 
promptly  implement  ongoing  emission 
reductions  at  the  facility  to  provide 
operating  room  under  the  cap  for  future 
modifications  and  expansions.  The  XL 
project  also  provides  an  additional 
incentive  for  Merck  to  minimize 
emissions — a  system  of  "tiered" 
monitoring,  recordkeeping  and 
reporting  requirements.  The  draft  permit 
provides  that  the  monitoring, 
recordkeeping  and  reporting 
requirements  become  more  stringent  as 
the  facility's  actual  emissions  approach 


the  total  emissions  cap.  This  tiered 
monitoring  system  provides  Merck 
another  built-in  incentive  to  minimize 
emissions  and  to  find  opportunities  to 
implement  emission  reductions* 

3.  Environmental  Benefits 

The  Merck  XL  Project  is  designed  to 
deliver  superior  enviromnental 
performance  while  allowing  flexible 
operations  at  the  facility.  The  site- 
specific  rule  and  simplified  air  {>ermit 
would  provide  significant  benefits  to  the 
environment  by  substantially  reducing 
pollutant  emissions  near  the 
Shenandoah  National  Park  and  the 
surrounding  community. 

The  Merck  Stonewall  Plant  is  located 
within  2  kilometers  of  Shenandoah 
National  Park,  a  Federal  Class  I  area. 
The  facility's  proximity  to  this 
nationally  significant  resource 
highlights  the  need  for  serious 
consideration  of  opportunities  for  better 
protection  of  the  environment.  Air 
quality  is  of  special  concern  in 
Shenandoah  National  Park.  Under  the 
Clean  Air  Act,  as  amended  in  1977, 
Shenandoah  National  Park  was 
classified  as  a  mandatory  Federal  Qass 
I  air  quality  area.  Under  the  PSD 
program,  the  Federal  Class  I  designation 
allows  very  littie  additional 
deterioration  of  the  air  qualify  from 
established  baseline  concentrations  of 
certain  air  pollutants,  and  none  of 
National  Ambient  Air  Qualify  Standards 
(NAAQS)  are  to  be  exceeded.  The  DOI's 
Assistant  Secretary  for  Fish  and  Wildlife 
and  Parks  is  the  Federal  Land  Manager 
(FLM)  charged  with  direct  responsibility 
to  protect  the  air  qualify  related  values 
(AQRVs)  of  the  Park.  In  1990,  the  FLM 
for  Shenandoah  National  Park  notified 
the  public  that  visibilify  is  seriously 
degraded,  that  sensitive  stredtaos  and 
watersheds  are  being  acidified,  and  that 
park  vegetation  is  being  injured  by 
ozone  and  sulfiu  dioxide  levels.  See  55 
FR  38403-38408  (September  18.  1990). 

Certain  criteria  pollutants  have  been 
demonstrated  to  have  a  significant 
adverse  effect  on  the  environmental 
qualify  of  the  Shenandoah  National 
Park.  In  particular,  SO2  emissions 
contribute  to  visibilify  problems  in  the 
region,  and  NOx  emissions  combine 
with  other  chemicals  in  the  atmosphere 
to  form  ground-level  ozone,  which  has 
been  determined  to  cause  vegetation 
damage.  Emissions  of  SO2  and  NOx  also 
contribute  to  the  formation  of  acid  rain 
and  associated  adverse  impacts.  Merck's 
powerhouse  conversion  would  achieve 
an  up-front  reduction  of  these 
pollutants — SO2  emissions  are  expected 
to  decrease  by  679  TPY  (94  percent)  and 
NOx  emissions  are  expected  to  decrease 
by  254  TPY  (87  percent),  from  baseline 


actual  emission  levels.  After  the 
powerhouse  conversion,  the  total 
emissions  cap  and  subcaps  would 
ensiue  a  continuing,  permanent 
reduction  of  these  pollutants,  as  well  as 
provide  an  ongoing  incentive  to 
minimize  actual  emissions  to  preserve 
the  operating  margin  under  the  caps. 
Besides  the  significant  reduction  in 
criteria  pollutants  resulting  from  the 
project,  the  conversion  to  natural  gas 
also  will  result  in  a  reduction  of  about 
47  TPY  (65  percent)  of  hazardous  air 
pollutants  (HAPs),  specifically  hydrogen 
chloride  and  hydrogen  fluoride.  These 
two  HAPs  are  generated  by  burning  coal 
and  are  also  associated  with  the 
formation  of  acid  rain.  Reducing 
emissions  of  these  chemicals  also  will 
contribute  to  efforts  to  improve  air 
qualify  in  the  Shenandoah  National 
Park  and  the  surrounding  communify. 
Although  the  facilify's  VOC  and  CO 
emissions  would  be  allowed  to  increase 
above  recent  actual  emission  levels  (but 
within  the  total  emissions  cap),  there 
are  no  identified  adverse  effects  from 
the  maximiun  edlowable  levels  of  these 
pollutants  under  the  total  emissions 
cap.  Moreover,  the  statutory  PSD 
requirements  for  VOC  and  CO  will  be 
satisfied  pursuant  to  this  proposed  site- 
specific  rulemaking  and  issuance  of  the 
PSD  permit.  Section  III.B.l  of  the 
preamble  describes  the  analysis  of 
possible  VOC  and  CO  emission 
increases. 

4.  Stakeholder  Involvement 

The  Merck  XL  project  enhances  the 
involvement  of  the  communify  and 
other  Stakeholders  in  understanding  and 
evaluating  environmental  impacts  of  the 
facilify.  Stakeholders  will  have  an 
unprecedented  opportunify  to 
participate  in  the  otigoing  evaluation  of 
the  project  and  to  recommend  any 
necessary  changes  to  the  project.  The 
draft  PSD  permit  provides  that  the 
stakeholders  review  and  evaluate  the 
project  at  least  every  five  years.  If  the 
project  signatories  (i.e.,  signatories  to 
the  Final  Project  Agreement,  namely 
EPA,  VADEa  Merck,  DOI  Federal  Land 
Manager,  and  Rockingham  Counfy 
Board  of  Supervisors)  give  full  consent 
to  any  necessary  permit  changes,  the 
permitting  authorify  may  process  a 
permit  modification  according  to  the 
reqiusite  permit  modification 
procedures  (see  Section  III.B.2  of  this 
preamble  and  proposed  §  52.2454(n)). 
Any  stakeholder  may  raise  issues  about 
the  project  at  any  time  for  discussion  by 
the  stakeholder  group.  The  draft  permit 
(Condition  6.1)  identifies  niunerous 
issues  that  may  be  considered  by  the 
project  stakeholders  during  each  five 
year  review,  including:  (1)  Significant 


changes  in  emissions  calculation 
methods;  (2)  changes  in  the  list  of 
criteria  pollutants  or  the  NAAQS;  (3) 
review  of  example  "good  environmental 
engineering  practice"  control 
technologies  required  for  significant 
new  installations  or  modifications;  (4) 
adequacy  of  the  monitoring, 
recordkeeping  and  reporting 
requirements;  (5)  review  procedure  for 
compliance  with  newly-applicable 
criteria  pollutant  regulations;  (6)  review 
of  the  i>ermit  termination  criteria;  (7) 
review  of  ambient  modeling  for  short- 
term  PMio  and  SO2  emissions;  (8) 
review  of  the  determination  that  the 
area  is  NOx-limited  for  ozone  formation; 
and  (9)  review  of  the  periodic  review 
criteria.  In  addition  to  these  five-year 
review  criteria,  the  stakeholders, 
including  the  National  Park  Service, 
also  will  be  involved  in  considering 
project  changes  based  on  the  review  of 
the  effects  of  VOC  emissions  on  AQRVs 
in  Shenandoah  Nationeil  Park  and  the 
review  of  the  public  health  effects  of 
VOC  emissions,  if  VOC  emissions  at  the 
site  reach  specified  threshold  levels.  See 
Condition  6.2  of  the  draft  PSD  permit 
The  review  criteria  related  to  VOC 
emissions  are  described  in  more  detail 
in  Section  ED.B.l  of  the  preamble. 

The  draft  PSD  permit  (Condition  12.6) 
defines  "project  stakeholders"  as  the 
project  signatories  to  the  FPA  (i.e.,  EPA, 
VADEQ,  Merck.  DOI  Federal  Land 
Manager,  and  Rockingham  Counfy 
Board  of  Supervisors),  plus  other  parties 
as  follows:  (1)  Up  to  three  other 
communify  representatives  shall  be 
included  as  nominated  by  the 
Rockingham  Counfy  Board  of 
Supervisors,  and  agreed  to  by  full 
consent  of  the  project  signatories  to  the 
FPA.  Communify  representatives  are 
defined  as  local  government  and/or 
communify  residents  with  an  ongoing 
stake  in  the  project:  and  (2)  Up  to  one 
representative  from  a  regional  public 
interest  group  shall  be  included  as 
nominated  by  any  project  signatory  and 
agreed  to  by  full  consent  of  the  project 
signatories.  This  group  of  stakeholders 
w^  convene  every  five  years  to  review 
whether  dhanges  to  the  permit  are 
required.  As  discussed  above,  the  draft 
permit  establishes  that  fiill  consent  from 
the  project  signatories,  and  not  each 
member  of  the  stakeholder  group,  is 
necessary  before  permit  changes  can  be 
made.  This  stakeholder  process  for  five- 
year  reviews  is  consistent  with  the 
process  used  in  the  development  of  the 
proposed  FPA  and  draft  permit.  The 
Chairman  of  the  Rockingham  Counfy 
Board  of  Supervisors  is  the  signatory  to 
the  FPA  (i.e..  a  project  signatory) 
representing  communify  interests.  The 


three  additional  members  of  the 
communify  team  (two  neighbors  of  the 
Merck  Stonewall  Plant  and  the  Town 
Manger  of  Elkton)  also  actively 
participated  in  the  stakeholder  group. 
The  Counfy  was  designated  as  a  project 
signatory  at  the  request  of  the 
communify  team  in  order  to  insure  long- 
term  representation  and  continuify  of 
communify  interests.^  This  model  of 
stakeholder  involvement  provided  all 
stakeholders  with  full  information  and 
abilify  to  shape  the  development  of  the 
project.  EPA  believes  that  it  is  an 
appropriate  model  which  should  apply 
in  the  same  manner  for  the  future 
evaluation  of  the  project. 

EPA  has  received  comments 
expressing  concerns  about  the  adequacy 
of  the  role  of  the  stakeholders  who  are 
not  also  signatories — the  regional  public 
interest  group  and  the  three  communify 
representatives  other  than  the 
Rockingham  Counfy  Board  of 
Supervisors.*  As  described  above,  the 
draft  permit  establishes  that  full  consent 
from  the  project  signatories  is  needed  to 
make  permit  changes  (i.e.,  to 
recommend  that  the  permitting 
authorify  process  a  permit 
modification).  EPA  interprets  the  permit 
to  be  designed  such  that  the  non- 
signatory  stakeholders  will  be  fully 
involved  in  the  deliberation  of  all 
permit  issues,  as  in  the  development  of 
the  Merck  XL  project  During  Uie 
development  of  the  Merck  XL  project, 
all  stakeholders,  as  well  as  several 
environmental  groups  that  were  not  part 
of  the  stakeholder  group^  provided 
valuable  conunents  on  the  draft  permit. 
These  comments  were  fully  considered 
by  the  project  signatories  and  helped  to 
shape  die  project  EPA  expects  that  the 
same  interaction  among  stakeholders 
will  occiu  during  the  five-year  permit 
reviews,  and  that  the  project  signatories 
wdll  fully  consider  concerns  and  issues 
raised  by  all  the  stakeholders  before 
reaching  decisions  on  permit  changes. 
EPA  invites  public  comment  on  the 
approach  to  stakeholder  involvement 


>  See  July  1,  1996  letter  from  the  Merck  XL 
community  representatives  to  the  County 
Administrator  and  Members  of  the  Rockingham 
County  Board  of  Supervisors  (contained  in  the 
docket). 

*  See  December  18. 1996  letter  from  David  W. 
Can.  Jr..  Staff  Attorney,  Southern  Environmental 
Law  Center,  to  EPA  Administrator  Carol  Browoar 
and  Deputy  Assistant  Administrator  Richard  O. 
Wilson:  December  IB,  1996  letter  from  Betty  S. 
Sellers,  Community  Representative- Merck  XL 
Proiect.  to  EPA  Administrator  Carol  Browner  and 
Regional  Administrator  Ivlichael  McCabe:  and 
December  20,  1996  letter  from  Betty  S.  Sellers  to 
EPA  Administrator  Carol  Browner  and  Deputy 
Assistant  Administrator  Richard  D.  Wilson 
(contained  in  the  docket). 
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during  the  implementation  of  this  XL 
project 

lliis  XL  project  also  greatly  improves 
the  stakeholders'  access  to  iiiformation 
about  the  site's  environmental 
performance.  Merck  will  provide  the 
stakeholders,  and  other  interested 
parties,  an  annual  progress  report  that 
describes  the  site's  environmental 
performance  under  the  XL  project.  This 
report  will  include  a  summary  of  the 
site's  actiial  emissions  and  the  total 
emissions  cap  and  subcaps,  a 
description  of  emissions  prevented  as  a 
result  of  operating  under  this  proposed 
lule  and  the  PSD  permit,  and  other 
information  about  the  site's  operations. 

5.  Compliance 

Under  the  terms  of  this  proposed  rule 
and  the  draft  PSD  permit,  Merck's  actual 
emissions  of  criteria  pollutants  cannot 
exceed  the  total  emissions  cap,  and 
emissions  of  SO2.  NOx  and  PMio  cannot 
exceed  the  individual  subcaps  for  the 
life  of  the  permit.  Compliance  with  the 
site-wide  total  emissions  cap  and  the 
subcaps  will  be  determined  by  using  a 
12-month  rolling  total  calculation  of  the 
site's  actual  emissions.  The  site-wide 
emissions  will  be  calculated  by  using 
methods  described  in  the  permit.  In 
addition  to  submitting  to  the  project 
signatories  semi-annual  reports 
documenting  the  site's  emissions,  Merck 
will  submit  an  annual  progress  report  to 
the  project  stakeholders  and  other 
interested  parties  (as  described  in  the 
previous  section). 

This  proposed  rule  and  draft  p>ermit 
will  provide  EPA  and  VADEQ  with 
greater  authority  to  enforce  the  terms  of 
the  permit  As  with  all  permits,  the 
pennit  terms  can  be  enforced  through 
standard  procedures  imder  the  Clean 
Air  Act  (Act).  In  addition,  unlike  typical 
PSD  permits,  the  draft  permit  expressly 
allows  for  termination  of  the  permit 
under  the  following  conditions:  (1)  If 
EPA  or  VADEQ  determines  that 
continuation  of  this  permit  is  an 
imminent  and  substantial  endangerment 
to  public  health  or  welfere.  or  the 
environment;  (2)  if  Merck  knowingly 
Salsifies  emissions  data:  (3)  if  Merck 
&ils  to  implement  the  powerhouse 
conversion  project  within  30  months 
after  the  effective  date  of  the  PSD 
pennit:  (4)  if  Merck  receives  four 
consent  orders  or  two  judgments 
advene  to  Merck  arising  from  non- 
compliance with  this  permit  in  a  five 
year  period  that  are  deemed  material:  (5) 
upon  full  consent  of  all  project 
signatories:  (6)  if  Merck's  actual 
emissions  exceed  the  total  emissions 
cap:  and  (7)  for  other  reasons  for  which 
the  VADEQ  has  statutory  authority  to 
tonninate  the  permit 


EPA  and  VADEQ  will  continue  to 
possess  all  the  administrative  and 
judicial  authority  to  enforce  the 
provisions  of  the  site-specific  rule  and 
pennit  that  is  currently  available  under 
sections  113  and  307  of  the  Act  and 
under  Virginia  law.'  This  site-specific 
rule  and  the  PSD  permit  would  not  limit 
the  authority  of  EPA  or  VADEQ  to  take 
administrative  enforcement  measures  or 
to  seek  legal  or  equitable  relief  to 
enforce  the  terms  of  this  rule  or  the 
permit,  including,  but  not  limited  to.  the 
right  to  seek  injunctive  relief,  and 
imposition  of  statutory  penalties,  fines 
and/or  punitive  damages.  Further,  this 
site-specific  rule  and  the  permit  would 
not  limit  the  authority  of  EPA  or 
VADEQ  to  undertake  any  actions  in 
response  to  conditions  which  present  an 
imminent  and  substantial  endangerment 
to  public  health  or  welfare,  or  the 
environment. 

m.  Clean  Air  Act  Requirements 

A.  Summary  of  Regulatory 
Requirements  for  the  Merck  XL  Project 

The  alternate  regulatory  system  that 
would  be  established  under  this 
proposed  site-specific  riile  and  the  draft 
permit  addresses  the  existing  criteria 
pollutants  (and  does  not  include  lead). 
Merck  will  fully  comply  with  all 
requirements  for  the  control  of  HAPs, 
including  the  forthcoming  Maximum 
Achievable  Control  Technology  (MACT) 
standard  for  the  pharmaceutical 
industry.  Merck  also  will  comply  with 
all  existing  and  future  environmental 
requirements  not  specifically  amended 
pursuant  to  EPA's  site-specific 
rulemaking  for  this  project  or  pursuant 
to  the  variance  expected  to  be  approved 
by  the  Commonwealth  of  Virginia. 

In  today's  action,  EPA  proposes  a  site- 
specific  PSD  rule  for  the  Merck 
Stonewall  Plant  in  order  to  implement 
the  proposed  XL  project  for  the  site.  See 
proposed  §  52.2454.  This  site-specific 
rule  would  replace  (in  most 
circumstances)  the  existing  PSD  rules  at 
40  CFR  52.21  for  the  Merck  Stonewall 
Plant  only,  and  would  establish  the 
legal  authority  to  issue  the  PSD  pennit 
to  the  Merck  Stonewall  Plant,  llie 
proposed  site-specific  PSD  requirements 
are  described  in  Section  ni.B.l  of  this 
preamble. 

EPA  also  proposes  a  site-specific  rule 
which  establishes  an  alternative  means 
of  compliance  for  the  Merck  Stonewall 
Plant  for  two  New  Source  Performance 
Standards  (NSPS>— Subpart  Db 
(Standards  of  Performance  for 
Indus  trial -Commercial-Institutional 


Steam  Generating  Units)  and  Subpart  Kb 
(Standards  of  Performance  for  Volatile 
Organic  Liquid  Storage  Vessels).  For 
NSPS  other  than  Subpart  Kb  that  may 
become  applicable  to  the  site  in  the 
futiu^.  EPA  proposes  an  alternative 
compliance  provision  that  would  allow 
the  facility  the  option  of  complying  with 
the  NSPS  by  reducing  its  site-wide 
emissions  caps.  However,  under  this 
latter  approach,  EPA  has  an  opfMjrtunity 
to  require  Merck  to  comply  direcUy 
with  the  applicable  NSPS.  These 
alternate  compliance  provisions  are 
necessary  to  implement  a  simpler 
compliance  approach  for  the  facility 
that  is  more  consistent  with  the 
principles  of  the  site-wide  emissions 
caps.  The  alternate  compliance 
provisions  are  described  further  in 
Section  m.D  of  this  preamble. 

On  January  28, 1997.  VADEQ  initiated 
public  comment  on  a  proposed  variance 
for  the  Merck  Stonewall  Plant,  pursuant 
to  section  10.1-1307  of  the  Virginia  Air 
Pollution  Contix)l  Law.  *  The  VADEQ 
plans  to  request  that  the  State  Air 
Pollution  Control  Board  approve  the 
variance  for  Merck  in  April  1997. 
Among  other  things,  the  variance  would 
provide  Merck  an  alternate  means  of 
compliance  with  newly-applicable 
criteria  pollutant  regulations 
promulgated  by  the  VADEQ.  This 
alternate  compliance  option  would 
allow  Merck  in  most  situations  either  to 
comply  with  new  criteria  pollutant 
regulations  as  written,  or  to  reduce  the 
total  emissions  cap  (or  subcaps, 
depending  on  the  pollutant)  by  aa 
equivalent  amount  of  emission 
reductions.  VADEQ  also  plans  in  the 
future  to  promulgate  a  source-specific 
regulation  for  the  Merck  XL  project  that 
would  serve  as  an  alternate  to  the 
regulations  cited  in  the  draft  permit. 
EPA  understands  that  VADEQ  plans  to 
submit  this  regulation  to  the  EPA  for 
approval  as  a  source-specific  SIP 
revision.  EPA  would  then  take  action  on 
the  expected  source-specific  SIP 
revision  in  a  futiire  rulemaking  action. 
This  approach  is  described  further  in 
Section  III.C  of  this  preamble. 

In  addition  to  Clean  Air  Act 
requirements,  the  Merck  XL  project 
would  establish  alternate  regulatory 
requirements  for  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
air  emission  standards.  These 
requirements  are  described  in  Section 
rV  of  the  preamble. 
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'  EPA  plan*  to  delegate  the  site-epecific  PSD  rule 
(40  CFR  52.24S4)  to  the  VADEQ  upon 
promulgatiaa. 


*This  variance  provision  previoualy  baa  been 
approved  into  the  Virginia  SIP  at  40  CFK  S2.2420(c) 
(151  and  (89). 


B.  Prevention  of  Significant 
Deterioration 

1.  Requirements  of  the  Clean  Air  Act 

The  NSR  program  is  a  preconstruction 
review  and  permitting  program 
applicable  to  new  or  modified  stationary 
sources  of  air  pollutants  regulated  under 
the  Act.  In  attainment  areas  (i.e..  areas 
meeting  the  NAAQS).  the  NSR 
requirements  for  the  prevention  of 
significant  deterioration  of  air  quality 
(PSD)  under  part  C  of  title  I  of  the  Act 
apply.  The  PSD  provisions  of  the  Act 
are  a  combination  of  air  quality 
planning  and  air  pollution  control 
technology  program  requirements  for 
new  or  modified  stationary  sources  of 
air  pollution.  Each  SIP  is  required  to 
contain  a  preconstruction  review 
program  for  the  construction  and 
modification  of  any  stationary  source  of 
air  pollution  to  assure  that  the  NAAQS 
are  achieved  and  maintained:  to  protect 
areas  of  clean  air:  to  protect  AQRVs 
(including  visibility)  in  national  parks 
and  other  natural  areas  of  concern;  to 
assure  appropriate  emission  controls  are 
applied;  to  maximize  opportunities  for 
economic  development  consistent  with 
the  preservation  of  clean  air  resources; 
and  to  ensure  that  any  decision  to 
increase  air  pollution  is  made  only  after 
full  public  consideration  of  all  the 
consequences  of  such  a  decision.  See 
sections  101(b)(1),  110(a)(2)(C)  and  160 
of  the  Act. 

The  Merck  Stonewall  Plant  is  located 
in  an  area  that  meets  the  NAAQS  for  all 
criteria  air  pollutants  (attmnment  area) 
and,  thus,  the  PSD  program  under  part 
C  of  tiUe  I  of  the  Act  applies.  Today, 
EPA  proposes  a  site-specific  PSD  rule 
for  the  Merck  Stonewall  Plant  in  order 
to  implement  the  proposed  XL  project 
for  the  site.  Below.  EPA  describes  how 
the  proposed  site-specific  rule  satisfies 
the  statutory  PSD  permitting  criteria  in 
section  165(a)  of  the  Act. 

Sections  165(a)(l]  and  169(2)(c) 
require  Merck  to  obtain  a  permit  for  a 
proposed  modification  setting  forth 
emission  limitations  which  conform  to 
the  requirements  of  part  C  of  title  I  of 
the  Act.  The  proposed  site-specific  rule 
would  authorize  a  permit  to  be  issued 
to  Merck  based,  in  part,  on  the 
establishment  of  a  site-wide  emissions 
c:ap  for  criteria  air  pollutants  (total 
emissions  cap).  The  criteria  pollutants 
included  in  the  total  emissions  cap  are 
SO2,  NOx.  PMio,  CO  and  ozone  (using 
VOC  as  a  surrogate).  Thus,  all  existing 
criteria  pollutants  except  lead  are 
included  in  the  total  emissions  cap. 
Merck  would  comply  directly  with  any 
applicable  requirements,  including  the 
existing  PSD  r^ulations  at  40  CFR 
52.21,  for  the  control  of  lead  emissions 


and  any  new  criteria  pollutants 
promulgated  by  EPA.^  Further,  Merck 
will  comply  with  any  applicable 
reqtiirements,  including  the  existing 
PSD  regulations  at  40  CFR  52.21  for 
emissions  of  non-criteria  air  pollutants 
(e.g.,  hydrogen  sulfide,  total  reduced 
sulfur).* 

This  proposed  rule  would  require  the 
PSD  permit  to  contain  initial  site-wide 
emissions  caps  based  on  the  site's  actual 
emissions  during  a  time  period,  within 
five  years  of  permit  issuance,  which 
represents  normal  site  operation,  or  a 
different  time  period  if  it  is  more 
representative  of  normal  source 
operation.  The  PSD  permit  that  would 
be  issued  in  accordaince  with  the 
proposed  site-specific  rule  would 
require  the  baseline  for  establishing  the 
site-wide  emissions  caps  to  be  the 
annual  average  of  the  fecility's  actual 
criteria  pollutant  emissions  during  1992 
and  1993,  the  recent  years  considered 
most  representative  of  typical 
operations.  Under  the  total  emissions 
cap.  emissions  of  SO2.  NOx  and  PMio 
would  also  be  capped  (subcaps)  at  the 
1992-93  actual  emissions  baseline. 
After  the  facility  converts  its  coal- 
burning  powerhouse  to  natural  gas.  the 
total  emissions  cap  would  be  reduced 
by  20%  from  the  baseline  level.  This 
cap  adjustment  will  result  in  a 
permanent  retiring  of  approximately  300 
tons  per  year  (TPY)  of  total  criteria 
pollutants.  Similarly,  the  subcaps  for 
SO2  and  NOx  will  be  reduced  by  25% 
and  10%,  respectively,  after  the 
powerhouse  conversion.  Detailed 
information  about  the  establishment  of 
the  emission  caps,  including 
documentation  of  the  baseline 
emissions  calculations,  is  contained  in 
the  docket  for  today's  action. 

Merck  will  be  allowed  to  vary  its 
emission  levels  under  the  total 
emissions  cap.  constrained  by  the 
individual  pollutant  subcaps. 
Modifications  at  the  facility  that 
normally  would  be  considered  to  result 
in  emission  increases  would  no  longer 
need  prior  approval  by  the  permitting 
authority  under  PSD  or  minor  NSR, 
based  on  the  facility's  site-wide, 


''  The  Commonwealth  of  Virginia  currently 
implements  40  CFR  52.21  under  a  delegation  of 
authority  from  EPA.  See  40  CFR  52.2451. 

*If  Merck  were  to  emit  ngnificant  quantitiet  of 
non-criteria  air  pollutants  regulated  under  40  CFR 
52.21,  Merck  would  Im  required  to  comply  directly 
with  any  applicable  requirements  for  thisie 
pollutants.  For  the  Merck  Stonewall  Plant  only. 
EPA  proposes  in  this  rulemaking  to  extend  the 
policy  set  forth  in  the  October  16,  199S  poUcy 
memorandum  entitled  "Definition  of  Regulated 
Pollutant  for  Particulate  Matter  for  Purposes  of  Htle 
V."  which  is  contained  in  the  docket  for  this 
rulemaking,  to  consider  PMio.  and  not  particulate 
matter,  as  the  regulated  form  of  particulate  matter 
for  purposes  of  PSD  applicability. 


federally-enforceable  emission 
limitations.  The  emission  limitations 
would  keep  SO2  and  NOx  emissions 
well  below  recent  actual  emissions.  The 
emission  limitations  for  PMio  will  not 
significanUv  increase  above  the  recent 
actual  emiRions  level.  Emissions  of 
VOC  and  CO  will  no',  have  subcaps. 
however,  the  statutory  PSD 
requirements  for  increases  of  VOC  and 
CO  will  be  satisfied  pursuant  to  this 
site-specific  rulemaking. 

The  individual  pollutant  subcaps  for 
SO2,  NOx.  and  PMio  function  similarly 
to  plantwide  applicability  limits 
(PALs),9  but  with  important 
distinctions.  A<PAL  is  an  emissions  cap 
established  for  a  particular  pollutant  for 
PSD  (or  nonattaiiunent  NSR) 
applicability  purposes  only.  Under  a 
PAL,  a  source  could  make  modifications 
without  triggering  PSD  as  long  as 
emissions  remain  below  the  PAL.  If  a 
source  needed  to  make  a  modification 
that  would  increase  emissions  above  the 
PAL.  the  source  would  be  able  to  make 
the  modification  after  undergoitig  PSD 
or  NSR  review  and  obtaining  the 
necessary  permits.  Unlike  a  PAL,  under 
the  site-specific  rule  and  permit  Merck 
will  no  longer  be  able  to  obtain 
additional  PSD  permits  to  increase 
emissions  above  the  caps.  In  iacl, 
pursuant  to  this  site-specific  rule,  if 
Merck's  emissions  were  to  exc»ed  the 
site- wide  total  emissions  cap,  the  EPA 
or  VADEQ  could  terminate  the  permit 
(See  section  ILB.5  of  this  preamble). 

Section  165(a)(2)  of  the  Act  requires 
the  proposed  p>ermit  to  be  subject  to  a 
review  in  accordance  with  section  165 
of  the  Act,  the  required  analysis  to  be 
conducted  in  accordance  with 
regulations  promulgated  by  the 
Administrator,  and  a  public  hearing  to 
be  held.  This  proposed  site-specific  rule 
would  establish  the  applicable  site- 
specific  PSD  regulations  for  the  Merck 
Stonewall  Plant,  and  would  therefore 
form  the  basis  for  the  analysis  required 
by  section  165(aK2)  of  the  Act  The  draft 
PSD  pomit  that  would  be  issued  to  the 
Merck  Stonewall  Plant  imder  the 
authority  of  the  new  site-specific  PSD 
rule  is  available  to  the  public  and 
contained  in  the  docket  file  for  this 
rulemaking.  While  the  Agency  may 
receive  public  comments  on  the  draft 
PSD  permit  during  the  public  comment 
period  for  this  proposed  rulemaking,  in 
many  instances  the  Agency  may  simply 
forward  any  such  c»mments  to  VADEQ 
which  will  conduct  the  ofBcial  public 
comment  period  and  public  hearing  for 


*See  New  Source  Review  Reform  proposal.  61  FK 
38264-38266  Quly  23. 1996). 
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the  proposed  permit. ^°  On  January  28, 
1997,  the  VADEQ  began  a  public 
comment  period  for  the  proposed  PSD 
permit  and  a  proposed  variance  that 
will  serve  as  the  Commonwealth's  legal 
mechanism  to  issue  the  PSD  oermit  to 
Merck.  The  VADEQ  plans  to  request 
that  the  Vitginia  State  Air  Pollution 
Control  Board  approve  the  variance  in 
April  1997.  Once  EPAs  final  site- 
specific  rule  for  the  Merck  Stonewall 
Plant  is  promulgated,  EPA  plans  to 
delegate  to  VADEQ  the  authority  to 
issue  the  permit  purstiant  to  the  site- 
specific  PSD  rule.  The  VADEQ  will  have 
authority  to  issue  the  PSD  permit  to 
Merck  after  the  Virginia  3tate  Air 
Pollution  Control  Board  approves  the 
variance  and  after  this  delegation  is 
complete. 

Section  165(a)(3)  of  the  Act  requires 
the  owner  or  operator  of  a  proposed 
major  emitting  facility  to  demonstrate 
that  emissions  from  construction  or 
operation  of  the  facihty  will  not  cause 
or  contribute  to  air  pollution  in  excess 
of  any  (a)  maximum  allowable  increase 
(PSD  increments),  (b)  national  ambient 
air  quahty  standards  (NAAQS).  or  (c) 
any  other  appUcable  emission  standard 
or  standard  of  performance. 

Under  the  existing  PSD  rules  at  40 
CFR  52.21  (k)  and  (m),  the  Merck  permit 
would  not  need  a  PSD  increment  or 
NAAQS  compliance  analysis,  since 
emissions  of  SO2  and  NOx  will  not  be 
increased  above  baseline  levels,  and 
emissions  of  PMio  will  not  be  increased 
significantly  above  baseline  levels. 
Further,  the  subcaps  for  SO2  and  NOx 
will  be  reduced  by  25%  and  10%. 
respectively,  below  baseline  levels  after 
completion  of  the  powerhouse 
conversion.  EPA  proposes  that  this  site- 
specific  rule  also  not  require  a  PSD 
increment  or  NAAQS  compliance 
analysis  for  pollutants  which  wiU  be 
capped  near  or  below  baseline 
emissions  levels.'  ■  The  draft  PSD  permit 
wrould  not  cause  or  contribute  to 
emissions  in  excess  of  any  other 
applicable  emission  standard  or 
standard  of  performance.  For  more 
information,  see  the  permit  support 
document  contained  in  the  docket  file 
and  SecticMis  ID.  C  and  D  of  this 
preamble. 

To  assure  continued  compliance  with 
the  NAAQS  consistent  with  the  minor 
NSR  program.  Merck  conducted 
di^MTsion  modeling  to  demonstrate  that 
it  dam  not  cause  or  contribute  to  a 
violation  of  the  short-term  PMio  and 


"Tha  VAOBQ  ctumitly  impkiiMnU  the  PSD 
pcop«B  at  40  Cnt  S2.21  uodOT  »  dalagation  of 
— thuiHy  bwD  EPA.  Sm  40  CFR  S2.24S1 

' '  AHlKM|b  VOC  tod  CD  •missiocu  may  incnaaa. 
ifa««ai«  DO  PSD  incnaMot*  for  VOC  tnd  CO. 


SO2  NAAQS.  This  modeling  was  based 
on  worst  case  emission  rates.  The 
modeling  results  added  to  background 
levels  indicate  that  the  short-term 
NAAQS  for  PMio  and  SO2  would  not  be 
violated.  Merck's  maximum  modeled 
impact  was  15%  of  the  3-hour  SOj 
NAAQS,  13%  of  the  24-hour  SO2 
NAAQS,  and  10%  of  the  24-hour  PM,o 
NAAQS.  Merck  also  modeled  the  worst- 
case  CO  emissions  that  could  be 
achieved  under  the  total  emissions  cap. 
The  modeling  demonstrated  that 
Merck's  maximum  modeled  impact 
would  not  exceed  1%  of  the  CO 
NAAQS.  The  permit  support  doounent 
contained  in  the  docket  includes  a 
description  of  the  modeUng  analysis. 
Based  on  the  modeling  results  and 
other  information  provided  in  support 
of  the  draft  permit,  EPA  beUeves  that 
modifications  at  the  site  occiuring 
within  the  first  five  year  period  of  the 
permit  that  comply  with  this  proposed 
rule  and  the  permit  will  not  cause  or 
contribute  to  a  violation  of  the  NAAQS 
for  the  criteria  pollutants  included  in 
the  total  emissions  cap.  Merck's  ambient 
impact  will  be  reevaluated  as  prescribed 
in  the  p>ermit  during  each  five  year 
periodic  review.  Condition  6.1.7  of  the 
draft  permit  requires  that  Merck  perform 
an  updated  modeling  analysis  for  SO2 
and  PMio  at  each  five  year  review 
jwriod,  if  requested  by  EPA  or  VADEQ, 
if  major  changes  have  been  made  at  the 
site  that  are  not  reflected  in  the  most 
recent  modeling  analysis.  Merck  must 
submit  to  the  project  stakeholders 
information  necessary  to  determine 
whether  additional  modeling  is 
required.  Such  information  includes, 
but  is  not  limited  to,  the  following:  (1) 
The  current  plant  configiiration, 
including  building  locations  and 
dimensions;  and  (2)  information  on 
emission  sources,  including  stack 
dimensions,  operating  parameters,  and 
emission  rates  for  actual  operating 
conditions  as  well  as  worst  case  short- 
t«in  (3  and  24-hour)  operating 
conditicms. 

As  Merck  operates  under  the  total 
emissions  cap,  it  is  permissible  that  over 
time  VOC  emissions  will  increase  above 
the  baseUne  VOC  levels.  The  Merck 
Stonewall  Plant  is  located  in  an  area 
that  is  generally  recognized  to  be  NOx- 
limited  for  ozone  formation.  The  term 
"NOx-limited  "  means  that  the  amount 
of  NOx  available  is  generally  the 
controlling  factor  in  determining  how 
much  ozone  will  be  formed.  In  a  NOx- 
limited  area,  reduced  NOx  emissions 
will  result  in  reduced  ozone  formation, 
and  increased  NOx  emissions  will  resiilt 
in  increased  ozone  formation.  Further, 
increased  VOC  emissions  generally  will 
not  result  in  additional  ozone  formation 


unless  accompanied  by  additional  NOx 
emissions. 

A  report  contained  in  the  docket 
analyzed  the  worst  case  potential 
impact  of  VOC  emissions  on  ozone 
formation  in  the  area,  based  on  an 
evaluation  of  urban  airshed  modeling 
developed  for  State  Implementation 
Planning  purposes  in  two  urban  areas. 
The  potential  for  ozone  formation  was 
evaluated  under  the  following  worst 
case  conditions:  (1)  If  Merck  were 
located  in  a  VOC-limited  area;  (2)  if  the 
reactivity  of  Merck's  VOC  emissions 
were  significanUy  higher  than  typical 
VOCs  currently  emitted  at  the  fadUty 
(i.e.,  if  the  reactivity  of  Merck's  VOC 
emissions  were  that  of  typical  urban  air 
or  auto  exhaust);  and  (3)  if  Merck's  VOC 
emissions  consumed  the  entire  site- 
wide  cap  (i.e..  a  VOC  emissions  increase 
of  approximately  600  TPY).  Under  this 
worst  case  scenario,  which  is  highly 
improbable,  the  expected  ozone  increase 
from  Merck's  VOC  emissions  would  be 
less  than  1  pg/m^  (.5  ppb),  which  is  less 
than  0.5%  of  the  ozone  NAAQS.  EPA 
believes  that  this  is  a  highly 
conservative  worst  case  analysis  and 
that  the  potential  ozone  formation 
would  be  neghgible  under  actual 
conditions.  The  worst  case  scenario  is 
highly  conservative  because  in  actuality: 
(1)  Merck  is  located  in  a  NOx-limited 
area;  (2)  the  reactivity  of  the  typical 
VOC  emissions  currently  emitted  by 
Merck  is  much  lower  than  that  of 
typical  urban  air  or  auto  exhaust;  and 
(3)  it  is  unlikely  that  VOC  emissions 
could  consume  Merck's  entire  site- wide 
cap,  since  a  portion  of  the  cap 
necessarily  will  be  consumed  by  SO2, 
NOx.  PMio  and  CO  from  combustion 
sources  (e.g.,  the  natural  gas- fired 
boilers)  and  other  sources  at  the  facihty. 
Moreover,  the  NOx  emission  reductions 
achieved  as  a  result  of  Merck's 
powerhouse  conversion  and  the 
establishment  of  permanent  NOx 
subcaps  should  help  to  reduce  local 
ozone  formation.  Therefore,  EPA 
beUeves  that  the  maximum  potential 
VOC  emission  increases  allowed  under 
Merck's  site- wide  cap  will  continue  to 
provide  protection  of  the  ozone 
NAAQS. 

One  of  the  five-year  periodic  review 
criteria  in  the  draft  permit  provides  that 
any  project  stakeholder  may  present 
technical  papers  or  studies  that  change 
the  recognized  determination  that  the 
area  is  NOx-limited  for  ozone  formation. 
Based  on  the  stakeholders"  evaluation 
of  this  informaticm.  changes  to  the 
project  may  be  considered  if  necessary. 

Section  165(a)(4)  of  the  Act  requires 
the  propostKl  faciUty  to  be  subject  to  the 
best  available  control  technology  for 
each  pollutant  subject  to  regulation 


under  the  Act  emitted  from  such 
facility.  Section  169(3)  of  the  Act 
defines  "best  available  control 
technology"  (BACT)  as  an  emission 
limitation  based  on  the  maYimnin 
degree  of  reduction  of  each  pollutant 
subject  to  regulation  under  die  Act 
emitted  from  or  which  results  &t>m  any 
major  emitting  £acility,  which  the 
permitting  authority,  on  a  case-by-case 
basis,  taking  into  account  energy, 
environmental,  and  economic  impacts 
and  other  costs,  determines  is 
achievable  for  such  facility  throtigh 
application  of  production  processes  and 
available  methods,  systems,  and 
techniques,  including  fuel  cleaning, 
clean  fuels,  or  treatment  or  innovative 
fuel  combustion  techniques  for  control 
of  each  such  pollutant. 

Under  the  existing  PSD  rules  at  40 
CFR  52.21(j),  the  Merck  permit  would 
be  required  to  apply  BACT  only  for 
pollutants  which  would  be  allowed  to 
increase  above  the  significance  levels  in 
40  CFR  52.21  (b)(23).  Under  the  site- 
wide  emissions  caps.  VOC  and  CO  are 
the  only  pollutants  that  can  be  increased 
above  the  existing  PSD  significance 
levels  (i.e.,  40  TPY  for  VOC  and  100 
TPY  for  CO).  EPA  proposes  that  this 
site-specific  rule  also  require  BACT 
(according  to  the  interpretation 
proposed  below)  only  for  pollutants 
which  will  be  allowed  to  increase 
significanUy  under  the  permit  (i.e..  VOC 
and  CO).  For  purposes  of  this  site- 
specific  rule  only,  EPA  proposes  to 
interpret  section  165(a)(4)  to  allow  the 
BACT  determination  for  the  Merck 
Stonewall  Plant  to  take  into  account  the 
environmental  impacts  and  benefits  of 
foregoing  traditional  BACT  for  VOC  and 
CO  emission  increases,  and  associated 
compliance  costs,  in  favor  of  an 
innovative  BACT  determination  for 
VOC  and  CO  emission  increases  which 
relies  on  otherwise  voluntary  SO2  and 
NOx  reductions  fivm  the  poweriiouse 
conversion  and  the  site-wide  emissions 
caps.  Merck  will  implement  the 
powerhouse  conversion  solely  as  a 
means  of  achieving  superior 
environmental  benefit  under  Project  XL. 
There  are  no  current  or  reasonably 
anticipated  regulatory  requirements  that 
would  require  Merck  to  replace  the  coal 
boilers  with  natural  gas  boilers,  and  the 
boilers  do  not  need  to  be  replaced  for 
other  reasons  (e.g.,  age,  capacity, 
performance).  The  existing  coal-fired 
boilers  that  will  be  replaced  were 
installed  in  1982  and  have  a  useful  lifie 
of  about  40  years.  Merck  estimates  that 
the  powerhouse  conversion  will  cost 
approximately  $10  million  in  capital 
cost,  and  an  additional  $1  million  per 
year  in  increased  operational  costs  due 


to  the  currendy  higher  price  of  natural 
gas. 

The  environmental  benefits  &t>m  the 
powerhouse  conversion  include  over 
900  TPY  (60%  of  baseline)  of  up-front 
criteria  pollutant  emission  reductions 
(SO2  and  NOx)  and  about  47  TPY  (65% 
of  baseline)  of  HAP  emissions 
reductions  (hydrogen  chloride  and 
hydrogen  fluoride).  The  20  pocent 
reduction  of  the  total  emissions  cap 
after  the  powerhouse  conversion  wiU 
"lock-in"  at  least  300  TPY  of  these  SO2 
and  NOx  reductions.  Further.  Merck 
will  have  permanent  site-wide 
emissions  caps  for  SO2  and  NOx. 
established  at  levels  25%  and  10%. 
respectively,  below  recent  actual 
emissions.  These  caps  will  permanenUy 
lock  in  a  significant  portion  of  the 
environmental  benefit  frota  the 
poweriiouse  conversion,  and  provide 
incentives  for  Merck  to  minimize  actual 
emissions  in  order  to  preserve  an 
operating  margin  for  fiiture  growth.  The 
environmental  benefits  from  the 
poweriiouse  conversion  and  emissions 
caps  include  the  following:  (1)  Visibility 
in  nearby  Shenandoah  National  Park, 
should  be  improved  from  the  SO2 
reductions;  (2)  acid  deposition  should 
be  reduced  from  the  substantial  SO2  and 
NOx  reductions,  as  well  as  the  hydrogen 
chloride  and  hydrogen  fluoride 
reductions;  and  (3)  local  ozone 
formation  should  be  reduced  from  the 
NOx  reductions. 

EPA  proposes  that  the  significant 
environmental  benefits  from  the 
powerhouse  conversion  and  site-wide 
emissions  caps  should  be  considered 
when  determining  appropriate  BACT  for 
future  VOC  and  CO  emission  increases 
under  the  total  emissions  cap.  EPA 
believes  this  is  an  approach  that,  while 
not  the  one  historically  adopted  by  the 
Agency  under  section  165(a)(4),  merits 
consideration  on  a  pilot  project  basis.  If 
the  project  demonstrates  that  such  an 
approach  leads  to  superior 
environmental  and  economic  residts 
and  if  EPA  determines  that  such  an 
approach  is  transferrable  to  other 
situations,  it  could  be  considered  for 
broader  application.  EPA  emphasizes 
that  this  iimovative  approach  to  BACT 
determinations  is  not  being  adapted  at 
this  time  for  any  source  other  than  the 
Merck  Stonewall  Plant,  and  that  the 
decision  to  make  it  available  at  this 
facility  takes  into  account  the  totality  of 
the  obligations  undertaken  by  Merck  in 
this  project.  Thus,  EPA  believes  that  the 
BACT  determination  may  consider  the 
innovative  nature  of  the  site- wide 
emissions  caps,  and  the  tiered 
monitoring  approach,  in  providing 
incentives  for  Merck  to  minimize  actual 
emissions.  In  addition,  the  proposed 


rule  would  require  Merck  to  install 
"good  environmental  engineering 
practice"  technology  on  significant  new 
installations  or  significant  modifications 
for  pollutants  covered  by  the  site-wide 
emissions  cap.  The  draft  PSD  permit 
includes  examples  of  emission  controls 
that  qualify  as  good  environmental 
engineering  practice  technology  in  the 
pharmaceutical  or  batch  processing 
industry.  For  example,  for  VOC  control, 
the  draft  permit  lists  carbon  adsorption, 
condensation,  or  thennal  oxidation  as 
example  control  technologies  that  could 
be  used  depending  on  the  concentration 
and  flow  rate  of  the  VOC  streams.  The 
EPA  believes  that  the  combination  of 
substantial  SO2  and  NOx  reductions, 
site-wide  emissions  caps,  and  the  good 
environmental  engineering  practice 
requirement  satisfy  the  statutory  BACT 
requirement  for  possible  VOC  and  CO 
enussion  increases  as  authorized  in  this 
site-specific  rule. 

There  are  several  other  aspects  of  the 
Merck  XL  project  that  will  serve  to  keep 
VOC  emissions  well-controlled  as 
Merck  operates  under  the  site-wide  cap. 
First.  Merck  will  comply  %vith  all 
requirements  for  the  control  of  HAPs 
under  section  112  of  the  Act.  including 
the  forthcoming  MACT  standard  for  the 
pharmaceutical  industry.  EPA  expects 
that  the  pharmaceutical  MACT  standard 
will  require  control  of  emissions  fixim 
process  vents,  wastewater,  equipment 
leaks,  and  storage  tanks.  Merck's 
compliance  with  the  pharmaceutical  ' 
MACT  will  also  provide  co-control  of 
some  VOC  emissions.  For  example,  if  a 
process  vent  stream  contains  HAPs  as 
well  as  VOCs  (or  HAPs  that  are  also 
VOC).  the  VOCs  emissions  would  likely 
be  controlled  in  accordance  with  the 
MACT  standard.  Second,  Merck  will 
conduct  property  line  modeling  of  non- 
HAP  VOCs  to  determine  whether  the 
emission  levels  are  protective  of  public 
health.  This  modeling  will  be  conducted 
when  VOC  emissions  reach  125%  of  the 
VOC  baseline  (i.e.,  510  TPY)  and 
whenever  VOC  emissions  increase  by 
additional  100  TPY  increments  (i.e..  610 
TPY,  710  TPY,  and  810  TPY).  This  draft 
PSD  permit  provision  (Condition  6.2.2) 
was  developed  to  address  the 
communify  stakeholders'  concerns 
about  the  potential  public  health  effects 
of  Merck's  VOC  emissions.  Third,  the 
tiered  monitoring  provisions  were 
designed  to  create  an  added  incentive 
for  Merck  to  minimize  actual  emissions. 
The  monitoring,  recordkeeping  and 
reporting  requirements  increase  in 
stringency  as  Merck's  actual  emissions 
approach  the  cap.  This  approach  creates 
an  incentive  for  Merck  to  minimize  VOC 
emission  increases,  through  the  use  of 
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good  emissions  control  technology, 
pollution  prevention,  or  other 
techniques,  so  that  site-wide  emissions 
remain  in  the  lowest  tier  of  monitoring. 

The  EPA  acknowledges  that  the  BACT 
provisions,  as  well  as  other  provisions, 
of  this  proposed  rule  and  the  draft  * 

permit  are  in  some  ways  in  conflict  %vith 
existing  Agency  guidance  and 
interpretations  of  the  Act.  The  Agency 
beUeves  that  it  nonetheless  has 
authority  to  apply  today's  proposed  rule 
and  the  draft  permit  to  Merck  under 
Project  XL  as  a  unique,  site-specific 
pilot  project  to  explore  and  evaluate  this 
innovative  approach  to  environmental 
regulation  consistent  with  the  Act. 

Section  165(a)(5)  of  the  Act  requires 
that  major  emitting  bcilities  comply 
with  the  provisions  of  section  165(d) 
with  respect  to  Federal  Class  I  areas. 
Section  165(d)(2)  provides  that  the  FLM 
and  the  Federal  official  charged  with 
direct  responsibility  for  management  of 
any  Federal  lands  within  a  Class  I  area 
have  an  affirmative  responsibility  to 
protect  the  AQRVs  (including  visibihty) 
of  such  lands.  The  FLM  has  a 
responsibility  to  consider,  in 
consultation  with  the  EPA 
Administrator,  whether  a  pro[>osed 
major  emitting  facility  will  have  an 
adverse  impact  on  any  AQRV. 

The  U.S.  Department  of  the  Interior 
(DOI)  U  the  FLM  for  the  Shenandoah 
National  Park,  a  Federal  Class  I  area 
within  2  kilometers  of  the  Merck 
Stonewall  Plant.  The  DOI,  specifically 
the  National  Park  Service  (NPS).  is  a  key 
stakeholder  in  developing  the  Merck  XL 
project  Issues  involving  the  potential 
impacts  of  the  project  on  AQRVs  in  the 
Park  were  discussed  at  length  among  the 
project  stakeholders.  Because  Merck 
will  convert  its  powerhouse  from 
burning  coal  to  natiiral  gas.  the 
proposed  XL  project  will  achieve 
significant  up-front  reductions  of  SO2 
and  NOx.  two  pollutants  associated 
with  existing  adverse  impacts  on  the 
ParL'^  Another  pollutant  of  concern  is 
ozone,  because  of  its  potential  effects  on 
p>ark  resources,  such  as  vegetation. 
However,  ozone  levels  are  not  expected 
to  increase  as  a  result  of  this  project  As 
explained  above,  the  area  generally  is 
considered  to  be  NOx- limited  for 
purposes  of  ozone  formation  and, 
therefore,  increases  in  VOC  emissions 
are  not  expected  to  cause  increased 
ozone  levels  without  additional 
increases  of  NOx-  Thus,  the  allowable 
increase  of  VOC  emissions  under 
MenJc's  total  emissions  cap  is  not  likely 
to  contribute  significanUy  to  ozone 
fbnnation,  as  described  above. 
Moraover,  the  Merck  XL  project  should 


help  reduce  the  formation  of  local  ozone 
due  to  decreases  in  NOx  emissions. 

Aside  from  the  impact  of  VOC 
emissions  as  a  precursor  to  ozone 
formation,  the  FLM  also  expressed 
concern  during  the  Merck  XL 
stakeholder  discussions  regarding  the 
potential  impacts  of  future  VOC 
emissions  increases  directly  on  AQRVs 
in  the  PaiiL  Therefore,  the  draft  PSD 
permit  for  the  Merck  XL  project  requires 
Merck  to  evaluate  the  effects  of  VOC  on 
AQRVs  in  the  Park  upon  certain  "trigger 
levels"  of  VOC  emission  increases. 
Merck  will  perform  an  AQRV 
assessment  upon  either  of  the  following 
events:  (1)  After  the  first  time  the  site- 
wide  VOC  emissions  reach  a  level  that 
is  double  the  baseline  VOC  emissions 
(i.e.,  if  site-wide  VOC  emissions  reach 
816  TPY);  or  (2)  after  installation  of  any 
individual  new  process  or  process 
modification  that  results  in  a  net 
emissions  increase  of  the  site's  actual 
VOC  emissions  of  100  TPY  or  more. 
Under  condition  6.2.1  of  the  draft 
permit,  if  the  project  signatories  agree 
that  Merck's  VOC  emissions  are  the 
cause  of  adverse  impact  on  any  AQRVs 
at  the  Federal  Class  I  area,  Merck  shall 
implement  mitigation  measures  that  are 
agreed  to  by  the  project  signatories. 
However,  Merck  does  not  have  the 
obligation  under  the  {>ermit  to  mitigate 
if  there  are  other  contributing  sources  to 
the  AQRV  adverse  impact. 

EPA  believes  that  it  has  the  authority 
imder  the  Clean  Air  Act  to  address 
adverse  impacts  on  AQRVs  in  Federal 
Class  I  areas  ftom  both  new  and  existing 
sources.  EPA  intends  to  undertake  a 
future  rulemaking  to  require  State 
Implementation  Plans  to  prevent 
significant  deterioration  of  air  quality  by 
adopting  mitigation  measures  to  address 
such  adverse  impacts.  Merck  agrees  that 
EPA  should  undertake  the  rulemfddng 
approach,  described  above,  to  address 
environmental  problems  indicated  by 
adverse  impacts  on  AQRVs  in  Federal 
Class  I  areas. 

DOI  also  expressed  an  interest  in 
further  understanding  the  impacts  of 
VOC  emissions  generally  on  resources 
in  Shenandoah  National  Park.  EPA  and 
EKDI  have  agreed  to  work  cooperatively 
to  better  understand  backgroimd  VOC 
levels  in  the  Park,  through  monitoring, 
sampling  or  other  appropriate  analyses, 
and  their  potential  impacts  on  park 
resources." 


Section  165(a)(6)  of  the  Act  requires 
an  analysis  of  any  air  quality  impacts 
projected  for  the  area  as  a  result  of 
growth  associated  with  the  proposed 
permit.  The  Merck  Stonewall  Plant  is  an 
existing  source,  in  operation  since  1941. 
There  is  not  expected  to  be  any 
significant  growth  associated  with  the 
Merck  Stonewall  Plant  in  the  area  that 
would  affect  air  emissions. 

Section  165(a)(7)  of  the  Act  requires 
the  owner  or  operator  to  conduct 
monitoring  as  may  be  necessary  to 
determine  the  effect  which  emissions 
increases  may  have,  or  are  having,  on  air 
quality.  Under  the  Merck  XL  project, 
Merck  will  not  have  a  significant 
increase  of  SO2,  NOx  or  PMio  above 
baseline  levels.  Moreover,  allowable 
SO2  and  NOx  emissions  (i.e.,  subcaps) 
will  be  reduced  from  the  actual 
emissions  baseline  levels  by  25%  and 
10%,  respectively,  after  the  powerhouse 
conversion.  As  described  above,  Merck 
has  conducted  modeling  to  demonstrate 
that  its  maximum  possible  CO 
emissions  under  the  cap  would 
consume  less  than  1%  of  the  NAAQS.  . 
Because  the  area  is  NOx  limited  for 
ozone  formation  and  the  Agency 
believes  that  the  maximum  potential 
VOC  emission  increases  allowed  under 
Merck's  total  emissions  cap  will  not 
increase  ozone  levels  (see  previous 
discussion  in  this  section  of  the 
preamble),  EPA  does  not  believe  that 
Merck's  allowable  VOC  emission 
increases  warrant  a  requirement  to 
conduct  ambient  ozone  monitoring. 
Therefore,  EPA  believes  that  there  are 
no  ambient  monitoring  requirements 
necessary  to  satisfy  this  provision  of  the 
Act  for  the  Merck  project 

2.  Permit  Modifications 

As  described  in  Section  n.B.4  of  the 
preamble,  the  stakeholders  will 
periodically  review  the  PSD  permit  and 
consider  whether  any  changes  are 
required.  Changes  to  the  permit  may  be 
made  either  after  full  consent  of  the 
project  signatories  and  subject  to  the 
permit  modffication  procedures 
promulgated  in  this  site-specific  rule,  or 
pursuant  to  PSD  permit  modification 
procedures  generally  applicable  to  other 
PSD  permits.'* 

As  part  of  the  site-specific  PSD  rule, 
EPA  is  proposing  procedures  to  be 
followed  by  the  permitting  authority  for 
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■>  See  Octobsr  16. 1996  leMar  from  Richard  D. 
WiUon.  Deputy  Assistant  Administrator.  Office  of 
Air  and  Radiation.  U.S.  Environmental  Protection 
AgaDcy.  to  Geoige  Frampton,  Assistant  Secretary  for 
FUh  and  Wildlife  and  Parks.  U.S.  Department  of  the 
Interior,  and  October  17.  1996  le«er  from  George  T. 
Frampton  to  Richard  D.  Wilson  (contained  in 
docket  file). 


"EPA  has  not  promulgated  general  procedures  to 
modify  PSD  permits  See  40  CFR  12*  5(g)(1).  The 
language  in  the  draft  PSD  permit  is  intended  to 
provide  that  if  the  Agency  were  to  promulgate 
generally  applicable  regulations,  not  solely 
applicable  to  the  Merck  PSD  permit,  establishing 
the  procedures  for  sources  and  permitting 
authorities  to  modify  PSD  permits,  then  the  Men:k 
PSD  permit  also  would  be  subiect  to  such 
procedures. 


processing  modifications  to  the  Merck 
PSD  permit  See  proposed  §  52.2454(n). 
These  provisions  also  define  criteria  for 
the  types  of  changes  that  may  be 
processed  as  PSD  administrative  permit 
modifications.  See  proposed 
§  52.2454(n)(2).  These  procedures  apply 
only  to  the  permit  issued  pursuant  to 
the  site-specific  PSD  rule  for  the  Merck 
Stonewall  Plant 

C.  State  Implementation  Plan 
Requirements 

The  Merck  XL  project  would  involve 
alternative  compliance  provisions  for 
several  Virginia  SIP  requirements.  In  the 
next  few  months,  prior  to  issuance  of 
the  Merck  PSD  permit,  VADEQ  plans  to 
propose  that  the  Virginia  State  Air 
Pollution  Control  Board  approve  a 
variance  for  the  Merck  Stonewall  Plant, 
piusuant  to  section  10.1-1307  of  the 
Virginia  Air  Pollution  Control  Law.  This 
variance  provision  previously  has  been 
approved  into  the  Virginia  SIP  at  40 
CFR  52.2420(c)  (15)  and  (89).  The 
variance  would  allow  Merck  to  operate 
imder  the  PSD  permit,  which  represents 
compliance  for  the  Virginia  regiilations 
cited  in  Section  3  of  the  draft  permit 
The  permit  support  document  contained 
in  the  docket  file  for  this  rulemaking 
describes  the  basis  for  determining  that 
the  XL  project  should  serve  as 
alternative  compliance  to  these 
regulations.  VAOEQ  also  plans  in  the 
future  to  promulgate  a  source-specific 
regulation  for  the  Merck  XL  project  that 
would  serve  as  an  alternate  to  the 
regulations  cited  in  the  draft  permit 
VADEQ  plans  to  submit  this  regulation 
to  the  EPA  for  approval  as  a  source- 
specific  SIP  revision.  EPA  would  then 
take  action  on  the  expected  source- 
specific  SIP  revision  in  a  future 
rulemaking  action. 

One  of  the  key  SIP  requirements  that 
the  Merck  XL  project  will  replace  is 
minor  NSR  permitting.  The  new  PSD 
permit  would  replace  the  previously- 
issued  minor  NSR  permits  for  the 
Stonewall  Plant  Merck  currently  has  14 
minor  NSR  permits  for  the  Stonewall 
Plant.  Pursuant  to  the  variance  and  SIP 
revision  procedure  described  above,  this 
proposed  rule  and  the  draft  permit 
would  be  substituted  for  the  .existing 
Virginia  minor  NSR  SIP  program  for  the 
Merck  Stonewall  Plant  The  draft  PSD 
permit  requires  Merck  to  continue  to 
operate  and  maintain  the  emission 
control  equipment  that  is  currently 
permitted.  By  operating  under  the 
permit,  including  the  site-wide 
emissions  caps,  modifications  at  the 
focility  would  not  be  required  to 
undergo  traditional  minor  NSR  permit 
reviews. 


If  the  area  in  which  the  Mock 
Stonewall  Plant  is  located  becomes  a 
nonattaimnent  area  for  any  of  the 
criteria  air  pollutants  included  in  the 
total  emissions  cap,  the  facility  will  be 
grandfathered  from  any  new 
nonattainment  NSR  requirements,  as 
long  as  the  PSD  permit  issued  pursuant 
to  this  proposed  site-specific 
rulemaking  is  in  effiect  T^  is  because 
the  PSD  permit  authorizes  construction 
and  operation  of  any  new  or  modified 
sources  of  emissions  of  the  pollutants 
included  in  the  total  emissions  cap.  All 
changes  at  the  fiacdlity  covered  by  the 
PSD  permit  would  not  be  subject  to  any 
additional  major  NSR  permitting 
requirements,  whether  PSD  or 
nonattaiimient  NSR.  This  grandfathered 
status  does  not  apply  to  any  other  Title 
I  nonattaimnent  requirements  (see  the 
following  discussion  pertaining  to 
newly  applicable  criteria  pollutant 
regulations). 

The  draft  permit  also  contains 
provisions  for  Merck  to  comply  in  an 
alternative  means  with  applicable  future 
criteria  fxillutant  regulations  ■' 
including  regulations  promulgated 
pursuant  to  the  AQRV  SIP  rulemaking 
described  above.  Under  this  approach, 
Merck  would  have  the  option  of  either 
complying  with  a  new  criteria  pollutant 
regulation  as  written,  or  by  reducing  its 
total  emissions  cap  or  subcaps 
(depending  on  the  pollutant).  If  Merck 
chooses  the  option  of  reducing  its  total 
emissions  cap  or  subcaps,  Merck  would 
determine  the  reduction  in  total  actual 
emissions  that  would  result  from 
complying  %vith  the  regulation,  and 
reduce  its  total  emissions  cap  or 
subcaps  by  that  amount.  If  the  criteria 
pollutant  regulation  would  result  in  the 
control  of  SO2,  NOx,  or  PM,o,  Merck 
would  reduce  its  subcaps  for  SO2,  NOx, 
or  PMio,  respectively  (or  comply 
directly  with  the  appficable  regulation). 
If  the  criteria  pollutant  regulation  would 
result  in  the  control  of  VOC  or  CO, 
Merck  would  reduce  its  total  emissions 
cap  (or  comply  direcUy  with  the 
applicable  regulation).  The  draft  permit 
sets  forth  the  process  by  which  the 
administering  agency  (EPA  or  VADEQ) 
will  approve  Merck's  emission 
reduction  determination.  For  certain  . 
types  of  criteria  pollutant  regulations, 
namely.  Federal  Implementation  Plans 
(FIP)  and  most  NSPS,  EPA  will 
determine  whether  such  alternative 
compliance  provisions  are  appropriate, 
as  discussed  below.  For  SIP 


"These  provisions  apply  only  to  regulations  that 
would  apply  to  the  criteria  pollutants  included 
within  the  site-wide  emissions  cap  and  listed  ia 
Sectioo  1.1  of  the  draft  permit,  namely  SO].  NOx, 
PMio.  CO,  and  oame  (using  VOC  as  surrogate).'* 


requirements,  this  approach  is 
contingent  on  authorizing  language  in 
the  Virginia  SIP,  which  will  be 
accomplished  initially  through 
Virginia's  approval  of  a  variance.  (See 
previous  discussion  in  this  section).  The 
permit  support  docimient  contained  in 
the  docket  describes  this  approach  in 
more  detail. 

This  alternative  compliance  option  is 
a  significant  element  of  the  overall 
Merck  XL  project.  Merck  has  expressed 
that  this  option  could  be  useful  when, 
for  example,  a  rule  requires  controls  on 
an  emission  imit(s)  that  Merck  may  be 
planning  to  shut  down  or  replace  soon 
after  the  rule's  compliance  date  (e.g., 
phase-out  of  certain  pharmaceutical 
products)  and  it  would  not  be  cost- 
efiiective  to  comply  with  the  rule 
direcUy.  As  another  example,  Merck 
may  decide  that  it  should  achieve  actual 
emission  reductions  to  keep  site-wide 
actual  emissions  well  below  the  cap 
(e.g.,  within  Tier  I  monitoring),  but  the 
new  rule  will  not  result  in  cost-effective 
reductions.  In  this  case,  Merck  could 
choose  to  reduc»  the  cap  in  lieu  of 
complying  directly  with  the  regulation, 
but  may  voluntarily  install  more 
effective  emission  controls  on  other 
emission  imits  to  minimize  site-wide 
acttial  emissions  and  preserve  its 
operating  margin  imder  the  caps. 

The  Commonwealth  of  Virginia  plans 
to  include  this  compliance  option  for 
the  Merck  Stone%vall  Plant  for  SIP  rules 
in  a  foture  source-specific  SIP  revision. 
EPA  believes  that  it  is  acceptable  to 
allow  such  a  source-specific  compliance 
option  for  SIP  purposes  as  part  of  the 
Merck  XL  project,  because  it  is  the 
Commonwealth's  responsibility  to 
design  SIP  control  strategies  that  ensure 
that  the  area  attains  and  maintaina  the 
NAAQS,  and  the  Commonwealth 
generally  determines  which  sources 
must  achieve  emissions  reductions. 
Virginia  is  making  an  up  front  decision 
that,  for  foture  SIP  regulations,  the 
Commonwealth  may  not  achieve 
planned  levels  of  actual  emission 
reductions  from  the  Merck  Stonewall 
Plant  as  a  result  of  such  regulations  (i.e.. 
if  Merck  chooses  to  reduce  its  total 
emissions  cap  or  subcaps  instead).  EPA 
has  informed  Virginia  that  the 
Commonwealth  could  not  receive 
emission  reduction  credit  in  an 
attainment  plan  if  Merck  chooses  the 
option  of  reducing  its  site-wide  cap  or 
subcaps.  If  the  criteria  pollutant 
regulation  is  promulgated  by  EPA  in  a 
FDP,  it  would  be  EPA's  responsibility  to 
ensure  adequate  emission  reductions  to 
attain  and  maintain  the  NAAQS. 
ThCTefore,  if  Merck  is  subject  to  a  foture 
FIP  requirement  for  criteria  pollutants 
covoed  by  the  total  emissions  cap  the 
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draft  permit  provides  that  EPA  will 
determine  whether  it  is  appropriate  for 
Merck  to  have  the  option  of  reducing 
the  total  emissions  cap  or  subcaps  in 
lieu  of  complying  with  the  FIP 
regulation. 

D.  New  Soune  Performance  Standards 

EPA  is  proposing  a  site-specific  rule 
that  would  establish  an  alternate  means 
of  compliance  for  the  Merck  Stonewall 
Plant  for  two  existing  New  Source 
Performance  Standards  (NSPS) — 
Subpart  Db  (Standards  of  Performance 
for  Industrial-Coounercial-Institutional 
Steam  Generating  Units)  and  Subpart  Kb 
(Standards  of  Performance  for  Volatile 
Organic  Liquid  Storage  Vessels) — as 
well  as  for  future  applicable  NSPS. 
These  alternate  compliance  provisions 
are  necessary  to  implement  a  simpler 
compliance  approach  for  the  facility 
that  is  more  consistent  with  the 
principles  of  the  site-wide  emissions 
cap. 

A  key  iimovation  in  this  XL  project  is 
to  demonstrate  that  incentives  to 
minimize  emissions  can  be  achieved 
through  compliance  with  a  site-wide 
total  emissions  cap,  established  at  a 
level  20  percent  below  recent  actual 
emissions  (i.e.,  an  "actuals-based"  cap), 
as  well  as  subcaps  for  SO2.  NOx,  and 
PMio.  Thus,  under  this  project,  total 
criteria  pollutant  emissions  must 
decrease  substantially  from  recent 
actual  emissions.  Under  this  proposed 
rule  and  the  draft  permit.  Merck  would 
achieve  significant  environmental 
benefits  by  converting  its  coal-buming 
powerhouse  to  natural  gas  and  by 
complying  with  the  actuals-based  site- 
wide  emissions  caps. 

Under  the  existing  regidations,  the 
new  natural-gas  fired  boilers  would  be 
subject  to  NSPS  Subpart  Ob.  EPA 
proposes  to  promulgate  a  site-specific 
NSPS  rule  establishing  an  alternate 
means  of  compliance  for  the  Merck 
Stonewall  Plant's  planned  natural  gas- 
fired  boilers  that  would  be  subject  to 
NSPS  Subpart  Db.  See  proposed 
860.49b(u).  The  key  emission  limitation 
requirement  of  NSPS  Subpart  Db  for 
natural  gas-fired  boilers  is  a  NOx 
emissions  standard  of  0.10  Ib/mmBTU 
beat  input  The  proposed  alternate 
compliance. provisions  would  require 
Merck  to  install  low-NOx  technology  on 
the  new  natural  gas-fired  boilers  instead 
of  meeting  a  specific  NOx  emission 
standard  for  the  boilers.  See  proposed 
§60.49b(u)(l)(i).  The  requirement  to 
comply  with  the  total  emissions  cap 
(estabUsbed  at  a  level  20  percent  below 
recent  actual  emissions),  as  well  as  the 
NOx  subcap,  establishes  an  incentive  to 
minimise  actual  emissions.  In  selecting 
low  NOx  technology  for  installation 


with  the  new  natural  gas  boilers,  Merck 
plans  to  install  technology  that  will 
achieve  a  NOx  emission  rate  of  0.035  lb/ 
mmfitu'-an  emission  rate  well  below 
the  applicable  NSPS  standard.  The 
docket  file  contains  a  letter  bom  Merck 
stating  its  commitment  to  specify  low 
NOx  technology  that  will  achieve  a  NOx 
emission  rate  of  0.035  Ib/mmBtu  or  less 
when  seeking  6ids  for  the  new  boilers.  '^ 

Under  the  alternate  compliance 
provisions,  Merck  would  be  required  to 
perform  emissions  testing  and 
monitoring  requirements  that  are 
substantively  equivalent  to  the 
requirements  of  NSPS  Subpart  Db, 
including  the  emissions  monitoring 
requirements  in  40  CFR  60.48b.  Merck 
would  be  required  to  perform  a  stack 
test  within  180  days  of  completing  the 
powerhouse  conversion  to  quantify  the 
criteria  pollutant  emissions  from  the 
new  boilers.  Merck  also  woidd  be 
required  to  continuously  monitor  and 
record  NOx  and  opacity  using  a 
continuous  emissions  monitoring 
system  or  predictive  emissions 
monitoring  system. 

EPA  also  proposes  to  promulgate  a 
site-specific  NSPS  rule  establishing  an 
alternate  means  of  compliance  for 
volatile  organic  liquid  (VOL)  storage 
vessels  (including  petroleum  liquid 
storage  vessels)  that  would  be  subject  to 
NSPS  Subpart  Kb.  See  proposed 
§60.112b(c).  The  recordkeeping 
provisions  of  40  CFR  60.116b  (b)  and  (c) 
require  certain  records  to  be  kept 
depending  on  the  size  of  the  vessel  and 
the  vapor  pressure  of  the  VOL  stored.  At 
this  time,  the  Merck  Stonewall  Plant 
operates  VOL  storage  vessels  that  are 
subject  oidy  to  these  recordkeeping 
requirements.  EPA  believes  that  the 
monitoring,  recordkeeping  and 
reporting  requirements  of  this  proposed 
rule  and  the  draft  PSD  permit  are 
adequate  to  ensure  compliance  with  the 
provisions  of  the  draft  PSD  permit  at  the 
site.  Therefore,  EPA  proposes  that,  for 
storage  vessels  not  subject  to  the  control 
technology  requirements  of  Subpart  Kb 
(see  discussion  below),  the  requirements 
of  40  CFR  60.116b  (b)  and  (c)  and  the 
NSPS  General  Provisions  (40  CFR  Part 
60.  Subpart  A)  not  be  applicable  to  the 
Merck  Stonewall  Plant  See  proposed 
§  60.11 2b(c)(2). 

For  storage  vessels  with  a  certain 
design  capacity  and  storing  a  VOL  with 
a  certain  vapor  pressure,  Subpart  Kb  (40 
CFR  60.112b  (a)  and  (b))  requires  Oiat 
the  storage  vessels  be  equipped  with 
control  technology.  The  control 


>*S«e  l««ar  dated  Dscamber  11.  1996  from  Mr. 
Tadd  )att.  Manager  of  Environm«ntal  Enginaaniig. 
Merck  ft  Co..  Inc..  Slonewall  Plant,  included  m 
Appendix  4  of  the  PSD  permil  support  document 
(cootoined  in  the  docket). 


technology  options  of  40  CFR  60.112b(a) 
include:  (1)  A  fixed  roof  tank  with  an 
internal  floating  roof;  (2)  an  external 
floating  roof;  (3)  a  closed  vent  system 
and  control  device  with  95%  control 
efficiency;  and  (4)  a  system  of 
equivalent  control  to  options  1-3.  In 
addition,  certain  EPA  notifications  are 
applicable  for  such  new  or  modified 
facilities  in  accordance  with  the  NSPS 
General  Provisions  (Subpart  A).  Storage 
vessels  storing  material  with  high  vapor 
pressures  do  not  have  the  option  to  use 
floating  roof  controls,  but  must  be 
equipped  with  a  closed  vent  system  and 
control  device  or  meet  an  equivalent 
standard  (40  CFR  60.112b(b)).  Merck 
currently  has  no  storage  vessels  that  are 
subject  to  the  Subpart  Kb  control 
technology  requirements.  EPA  also 
proposes  to  promulgate  a  site-specific 
NSPS  rule  establishing  an  alternate 
means  of  compliance  that  would  apply 
if  in  the  future  Merck  installs  such 
storage  vessels,  or  changes  the  operation 
of  existing  storage  vessels,  such  that 
they  would  otherwise  be  subject  to  the 
control  technology  requirements  of 
Subpart  Kb  (40  CFR  60.112b  (a)  or  (b)). 
EPA  proposes  that  Merck  would  have 
the  option  of  reducing  the  site-wide 
emissions  cap  in  lieu  of  complying 
direcUy  with  the  NSPS  Subpart  Kb 
requirements.  This  option  would  be 
implemented  in  the  same  manner  as 
that  described  above  for  alternate 
compliance  for  SEP  rules  (see  Section 
m.C  of  this  preamble).  See  proposed 
§60.112b(c)(l)  and  condition  1.2.2.c.iii. 
of  the  draft  PSD  permit. 

For  future  applicable  NSPS  other  than 
Subpart  Kb.  including  future 
promulgated  NSPS,  this  proposed  rule 
and  the  draft  permit  woidd  allow  Merck 
to  seek  the  same  alternative  compliance 
option  as  for  Subpart  Kb,  that  is,  the 
option  to  reduce  the  site-wide  emissions 
cap(s)  in  lieu  of  complying  direcUy  with 
the  applicable  NSPS  rule.  See  proposed 
§60. 1(d).  However,  the  proposed  rule 
and  draft  permit  provide  EPA  an 
opportimity  to  require  Merck  to  comply 
with  the  NSPS  regulation  as  written, 
rather  than  exercise  the  option  to  reduce 
the  site- wide  emissions  cap(s).  See 
proposed  §  60.1(d)(3).  Condition 
1.2.2.c.iii.  of  the  draft  PSD  permit 
provides  that,  for  any  NSPS  other  than 
Subpart  Kb,  Merck  shall  implement  the 
regulation  as  written  by  the  compliance 
date  if:  (1)  EPA  determines  that 
compliance  %vith  the  regulation  instead 
of  a  cap  adjustment  is  necessary  for 
achieving  the  objectives  of  the 
regulation,  and  (2)  EPA  notifies  Merck 
in  writing  within  60  days  of  Merck's 
notification  that  it  is  newly  subject  to 
the  regulation. 


EPA  emphasizes  that  the  alternative 
approaches  to  compliance  with  Clean 
Air  Act  requirements  adopted  in  this 
rule  are  being  adopted  only  for  this 
facility,  on  a  pilot  project  basis.  The 
approach  is  not  available  to  other 
facilities,  and  the  decision  to  make  it 
available  at  this  facility  is  linked  to  the 
full  set  of  the  facility's  obligations  in 
this  project.  Based  on  the  experience  in 
this  project,  EPA  could  propose  to  adopt 
such  an  approach  more  widely  at  some 
future  time,  but  the  rule  proposed  today 
is  limited  to  the  Merck  Stonewall  Plant 
and  should  not  be  interpreted  as  a  more 
general  revision  of  NSPS  regulations,  or 
even  as  initiating  a  process  toward  such 
a  general  revision. 

E.  Title  V  Operating  Permit 

Today's  proposed  site-specific 
rulemaking  does  not  amend  or  add  any 
new  Tide  V  requirements  for  the  Mert^ 
Stonewall  Plant.  Merck  will  be  required 
to  obtain  a  Title  V  operating  permit, 
pursuant  to  the  applicable  Tide  V 
program  in  the  Commonwealth  of 
Virginia.  The  40  CFR  Part  71  Federal 
Operating  Permit  Program  is  currenUy 
effective  in  Virginia.  ■''  However,  EPA 
plans  in  the  near  future  to  propose 
approval  of  Virginia's  Tide  V  program 
pursuant  to  40  CFR  Part  70  (State 
Operating  Permit  Programs),  which, 
when  finalized,  would  replace  the  Part 
71  program  in  Virginia.  H'A  expects 
that  Merck's  Tide  V  permit  would  be 
issued  imder  Virginia's  Tide  V  program 
after  it  is  approved,  rather  than  luider 
the  Part  71  program  requirements. 
However,  Merck  has  requested  that  EPA 
clarify  some  interpretations  about  how 
^  the  Part  71  program  woidd  apply  to  the 
focility,  particularly,  how  the  provisions 
of  the  PSD  permit  would  be  treated  as 
an  underlying  set  of  applicable 
requirements  within  the  Tide  V  permit 

As  part  of  Merck's  Tide  V  permit,  the 
new  PSD  permit  woidd  become  the 
principal  set  of  applicable  requirements 
for  criteria  pollutants  for  the  facility. 
Other  applicable  requirements  woidd 
include  die  future  pharmaceutical 
MACT  and  any  other  requirements 
pertaining  to  HAPemissions,  any  SIP  or 
NSPS  rules  that  the  facility  complies 
with  direcdy,  as  well  as  any  other  rules 
promulgated  in  the  future  that  would 
apply  to  the  facility. 

'The  draft  PSD  permit  has  substantial 
requirements  for  monitoring, 
recordkeeping  and  reporting  in  order  to 
ensure  compliance  with  the  PSD  permit 
As  described  previously  in  this 
preamble,  the  monitoring, 
recordkeeping  and  reporting  provisions 
of  the  PSD  permit  increase  in  stringency 


•''See  ei  FR  34202-34249  (July  1. 1996). 


as  Merck's  emissions  approach  the  total 
emissions  cap.  EPA  does  not  believe 
that  any  additional  moiutoring 
requirements  (e.g.,  periodic  monitoring 
or  "gap-filling")  would  need  to  be 
added  to  Merck's  Tide  V  permit  in  order 
to  demonstrate  compliance  with  the 
PSD  permit  Therefore,  EPA  interprets 
that  the  monitoring,  recordkeeping  and 
reporting  requirements  of  the  PSD 
permit  constitute  compliance  with  the 
monitoring  requirements  of  40  CFR 
71.6(a)(3)  that  would  be  applicable  to 
the  PSD  permit  (as  a  set  of  applicable 
requirements  in  the  Tide  V  permit). 
Similarly,  EPA  interprets  that  the 
recordkeeping  and  reporting 
requirements  of  the  draft  PSD  pomit 
satisfy  compliance  with  the 
recordkeeping  and  reporting 
requirements  of  40  CFR  71.6(a)(3)(ii) 
and  71.6(a)(3)(iii)(A)  diat  would  be 
applicable  to  provisions  of  the  PSD 
permit  (as  a  set  of  applicable 
requirements  in  the  'Tide  V  permit).  See 
condition  3.4.2  of  the  draft  PSD  permit 
Further,  EPA  intends  that  the 
forthcoming  Compliance  Assurance 
Monitoring  (CAM)  rule  would  not 
impose  additional  monitoring 
requirements  through  Merck's  Tide  V 
permit  for  appUcable  requirements  in 
the  PSD  permit 

Merck  also  wants  to  ensure  that  the 
Tide  V  permit  modification  provisions 
would  not  undermine  die  flexibility 
gained  through  the  XL  project  Because 
the  draft  PSD  permit  would  not  require 
modifications  at  the  site  to  undergo 
case-by-case  permitting  approval,  so 
fong  as  Merck  is  in  compliance  with  the 
site-wide  emission  caps,  EPA  expects 
that  there  would  be  relatively  few 
changes  at  the  site  that  would 
necessitate  a  Tide  V  permit  revision. 
Merck  specifically  asked  EPA  to  clarify 
what  type  of  Tide  V  permit  revision 
process  would  apply  to  an  operational 
change  that  would  add,  delete  or 
otherwise  change  Tide  V  permit  terms 
related  to  MACT  standards  promulgated 
under  112(d)  of  the  Act  (e.g.,  adding  a 
process  unit  that  would  be  subject  to 
MACT  permit  terms  already  listed  in  the 
permit  for  other  emission  imits).  Under 
the  existing  40  CFR  70  and  71,  EPA 
interprets  that  the  minor  permit 
modification  process  genially  would 
apply  to  a  change  at  the  site  that  would 
affect  permit  terms  related  to  MACT 
standiuds,  so  long  as  the  change  did  not 
specifically  meet  the  conditions  for  a 
significant  permit  modification  (e.g., 
relaxation  of  applicable  monitoring, 
recordkeeping  or  reporting 
requirements).  The  minor  permit 
modification  would  apply  in  a  situation 
where  a  physical  change  or  a  change  in 


method  of  operaticm  of  a  source  changed 
the  appticability  of  a  112(d)  standard  by 
deleting  an  existing  112(d)  requirement 
that  no  longer  applied  to  the  source.  For 
example,  if  use  of  a  storage  tank  is 
changed  from  storage  of  a  high  vapor 
pressure  solvent  to  a  low  vapor  pressure 
solvent,  that  change  in  method  of 
operation  may  eliminate  a  112(d) 
requirement  to  control  emissions  from 
the  tank  and  perhaps  add  a  new 
recordkeeping  requirement  Such  a 
change  in  the  applicability  of  the  112(d) 
standard  to  the  source  would  not  be 
considered  a  "relaxation  of  monitoring, 
recordkeeping  and  reporting 
requirements,"  and  therefore,  would 
qualify  for  the  minor  permit 
modification  procedure.  The  minor 
permit  modification  process  allows  the 
source  to  operate  the  change 
immediately  after  the  source  files  the 
Tide  V  permit  application  for  the 
modification.  EPA  plans  to  promulgate 
final  revisions  to  the  Part  70  regulations 
in  the  near  future.  EPA  expects  that  the 
final  Part  70  rules  may  provide  options 
for  an  even  more  streamlined  permit 
revisions  process  for  certain  types  of 
changes  to  MACT  permit  terms. 

IV.  Resource  Conservation  and 
Recovery  Act  Requirementa 

The  RCRA  subpart  AA,  SB,  and  CC  air 
emission  standards  under  40  CFR  parts 
264  and  265  are  applicable  to  certain 
existing  hazardous  waste  units  at  the 
Merck  Stonewall  Plant.  These  standards 
also  may  be  applicable  to  equipment 
brought  into  hazardous  waste  service  in 
the  future.  The  RCRA  air  standards 
contain  both  substantive  emission 
control  requirements  and  administrative 
requirements  (e.g.,  reporting  and 
recordkeeping)  applicable  to  certain 
hazardous  waste  management  uiuts. 
Under  this  XL  project,  the  Merck 
Stonewall  Plant  will  be  subject  to  a  site- 
specific  exemption  from  the  RCRA  air 
emission  standards  under  40  CFR  parts 
264  and  265.  Additionally,  the  Merck 
Stonewall  Plant  will  be  subject  to  an 
enforceable  PSD  permit,  as  described  in 
Section  II.B.2  of  this  preamble,  and  will 
continue  to  conduct  a  preventive 
maintenance  program.  Although  the 
PSD  permit  and  die  preventive 
maintenance  program  address  both 
inorganic  and  organic  air  emissions 
from  many  types  of  units  located  at  the 
plant,  the  RCRA  air  emission  standards 
only  address  organic  air  emissions  from 
RCRA  hazardous  waste  management 
units. 

The  following  hazardous  waste 
management  equipment  is  currendy  in 
operation  at  the  Merck  Stonewall  Plant: 
A  RCRA-permitted  container  storage 
area;  three  accumulation  tanks;  less  than 
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90-day  accumulation  containers:  three 
pumps;  approximately  50  valves;  and 
associated  fittings  (e.g.,  flanges  and 
sampling  connections).  In  absence  of 
this  XL  project,  this  hazardous  waste 
management  equipment  would  be 
subject  to  both  the  substantive  and 
administrative  requirements  contained 
in  the  RCRA  air  standards.  Any  new 
hazardous  waste  management  units,  or 
existing  units  newly  placed  in 
hazardous  waste  service,  would  also  be 
subject  to  those  substantive  and 
administrative  requirements. 

For  hazardous  waste  tanks  and 
containers  located  at  the  Merck 
Stonewall  Plant,  the  PSD  permit 
includes  air  emission  control 
requirements  that  are  identical  to  the 
substantive  requirements  under  the 
RCRA  air  standards.  For  process  vents 
that  would  otherwise  be  subject  to  the 
subpart  AA  process  vent  regulations, 
and  for  equipment  that  would  otherwise 
be  subject  to  the  subpart  BB  equipment 
leak  regulations,  the  Merck  Stonewall 
Plant  will  implement  air  emission 
control  requirements  that  are  similar, 
though  not  identical,  to  those  that  are 
included  in  the  nationwide  standards. 

For  all  affected  hazardous  waste 
equipment,  this  site-specific  regulation 
Mdll  exempt  the  Merck  Stonewall  Plant 
from  the  administrative  requirements  of 
the  RCRA  air  standards:  the  PSD  [>ermit 
and,  when  issued,  the  Clean  Air  Act 
(CAA)  Title  V  permit,  will  subject  the 
plant  to  alternative  administrative 
requirements.  The  nationwide  RCRA  air 
standards  contain  an  allowance  that  a 
unit  operated  with  air  emission 
controls,  in  compliance  with  a  CAA 
standard  in  40  CFR  parts  60.  61.  or  63, 
is  exempt  from  the  RCRA  standards. 
Among  other  requirements,  this 
nationwide  allowance  exempts  a  unit 
from  the  administrative  requirements  of 
the  RCRA  air  standards,  provided  that 
the  air  emission  controls  on  that  unit  are 
operated  in  compliance  with  the 
requirements  of  the  CAA  part  60,  61,  or 
63  standard,  including  administrative 
requirements.  In  such  cases,  the 
administrative  requirements  would 
ultimately  be  enforceable  through  a 
CAA  permit.  Under  this  XL  project,  the 
Agency  is  allo%ving  the  Merck  Stonewall 
Plant  to  comply  with  the  administrative 
requirements  that  will  be  contained  in 
the  plant's  CAA  PSD  and  Title  V 
permits,  which  is  analogous  to  the 
existing  nationwide  RCRA  air  standards 
provision  that  allows  Eacilities  the 
alternative  to  operate  air  emission 
controls  in  compliance  with  standards 
under  40  CFR  parts  60,  61  or  63.  Thus, 
the  Agency  considers  the  administrative 
requirements  under  this  XL  project  for 
•fEacted  hazardous  waste  mana^ment 


units  at  the  Merck  Stonewall  Plant  to  be 
equivalent  to  the  administrative 
requirements  of  the  nationwide  RCRA 
air  standards. 

The  Merck  Stonewall  Plant  does  not 
currently  have  any  units  or  emission 
points  that  would  be  subject  to  the 
subpart  AA  process  vent  standards. 
Over  the  life  of  the  PSD  permit,  it  is 
conceivable  that  the  Merck  Stonewall 
Plant  may  make  facility  or  process 
alterations  resulting  in  emission  points 
that  become  newly  subject  to  subpart 
AA.  To  address  this  possibility,  the 
terms  of  the  PSD  permit  require  the 
Merck  Stonewall  Plant  to  route  any 
hazardous  waste  process  vent  emissions 
to  a  secondary  brine  condenser  or 
thermal  oxidizer,  and  monitor  the 
performance  of  these  organic  control 
devices.  The  subpart  AA  nationwide 
standards  would  require  that  these 
process  vent  emissions  be  routed  to  a 
95%  organic  emission  control  device 
and  monitor  control  device 
performance,  only  if  the  total  facility- 
wide  hazardous  waste  process  vent 
emissions  exceed  3.1  tons  per  year  or  3 
pounds  per  hour.  However,  under  the 
PSD  permit,  all  hazardous  waste  process 
vents  which  would  otherwise  be  subject 
to  subpart  AA  %vill  be  controlled  for 
organic  emissions,  regardless  of  the 
facility-wide  emission  rates.  Because  the 
PSD  permit  will  require  organic  air 
emission  controls  on  each  hazardous 
waste  process  vent  operated  at  the 
Merck  Stonewall  Plant,  the  Agency 
considers  that  compliance  with  the  PSD 
permit  will  achieve  greater  emission 
reductions  &t>m  these  hazardous  waste 
process  vents  than  would  be  achieved 
by  compliance  with  the  nationwide 
subpart  AA  standards. 

For  subpart  BB  leak  detection  and 
repair  requirements,  the  Merck 
Stonewall  Plant  does  have  hazardous 
waste  management  units  that  are  subject 
to  the  RCRA  air  standards.  Under  this 
XL  project,  the  Merck  Stonewall  Plant 
will  be  addressing  the  organic  emissions 
which  would  otherwise  be  addressed 
through  compliance  with  the  subpart  BB 
nationwide  standards,  through  the 
continued  performance  of  a  preventive 
maintenance  program  that  is  in  place  at 
its  facility.  This  maintenance  program  is 
applicable  to  all  existing  and  futiue 
equipment  that  would  otherwise  be 
subject  to  the  nationwide  subpart  BB 
standards.  The  program  includes  semi- 
annual, quarterly,  and  monthly  visual 
inspections,  depending  on  the 
equipment  type,  and  routine 
maintenance  and  repair  procedures.  The 
Merck  Stonewall  Plant  bias  submitted 
site-specific  leak  rate  data  for  subpart 
BB  equipment  which  has  been  subject  to 
this  prognm;  that  data  indicates  low 


leak  rates  and  low  incidence  of  leaking 
equipment  for  all  the  hazardous  waste 
components  at  the  plant.  For  this  XL 
project,  the  Agency  is  assuming  that  the 
continued  performance  of  this  program 
will  result  in  similar  leak  rates  over  the 
life  of  the  PSD  permit. 

The  sampling  connection  systems  and 
open-ended  valves  or  lines  that  would 
otherwise  be  subject  to  subpart  BB 
standards  are  designed  and  operated  in 
a  maimer  consistent  with  the 
requirements  of  the  subpart  BB 
standards.  The  preventive  maintenance 
program  includes  periodic  visual 
inspections  and  subsequent  repair  of 
detected  leaks  for  flanges  and  other 
connectors,  which  is  consistent  with  the 
subpart  BB  requirements  under  40  CFR 
part  264.1058(a)  for  that  equipment. 
Because  the  Merck  Stonewall  Plant 
preventive  maintenance  program 
includes  these  requirements,  the  Agency 
is  assuming  that  this  program  will 
effectively  accomplish  the  same  organic 
emission  controls  as  the  substantive 
subpart  BB  nationwide  standards  for 
flanges  and  other  connectors,  sampling 
connection  systems,  and  open-ended 
valves  or  lines  at  that  Plant. 

The  EPA  has  reviewed  facility- 
specific  component  leak  rate  data 
provided  by  the  Merck  Stonewall  Plant 
and  found  that  less  than  2%  of  the 
affected  valves  leak,  and  none  of  the 
three  hazardous  waste  pumps  leak  or 
have  detectable  emissions.  Under  the 
provisions  of  subpart  BB  in  40  CFR  part 
264.1061.  a  facility  at  which  less  than 
2%  of  affected  valves  leak  can  choose  to 
comply  with  subpart  BB  through  a 
performance  standard  that  includes  an 
annual  performance  test  using  EPA  f 

Method  21  instrument  monitoring. 
Under  subpart  BB  in  40  CFR  part 
264.1052,  these  hazardous  waste 
pumps,  which  are  in  light  liquid 
service,  would  be  subject  to  monthly 
leak  detection  and  repair  monitoring 
using  EPA  Method  21.  Under  this  XL 
project,  this  hazardous  waste  equipment 
will  be  exempt  from  the  subpart  BB 
standards.  Instead,  the  Merck  Stonewall 
Plant  will  include  this  hazardous  waste 
equipment  in  their  preventive 
maintenance  program;  this  program 
includes  visual  inspection  of  all  valves 
and  pumps  and  repair  of  any  detected 
leaks.  In  allowing  this  alternative  for  the 
Merck  Stonewall  Plant,  the  Agency  is 
assuming  that  the  preventive 
maintenance  program  for  valves  and 
pumps  will  maintain  the  low  leak  rates 
that  have  been  previously  demonstrated 
for  these  existing  hazardous  waste 
valves  and  pumps,  and  will  achieve 
similarly  low  leak  rates  for  any  valves 
and  pumps  placed  in  hazardous  waste 
service  in  the  futiue.  The  component- 


specific  leak  rates  demonstrated  for  this 
equipment  are  within  the  range  that  the 
Agency  would  expect  to  be  achieved  by 
compliance  with  the  subpart  BB 
nationwide  standards  for  hazardous 
waste  valves  and  pumps.  The 
preventive  maintenance  program  has 
been  in  place  at  the  Merck  Stonewall 
Plant  for  several  years,  and  the  EPA  is 
assuming  that  the  very  low  leak  rates  for 
the  affected  equipment  have  resulted 
bova  a  combination  of:  the  effectiveness 
of  the  Merck  Stonewall  Plant  preventive 
maintenance  program;  the  quality  of  the 
valves,  pumps  and  associated 
equipment  that  are  used  at  the  plant;  the 
properties  of  the  hazardous  waste  which 
this  equipment  contacts;  and  the 
specific  parameters  for  the  hazardous 
waste  processes.  The  Agency  is  also 
assuming  that  requiring  the  Merck 
Stonewall  Plant  to  continue  this 
preventive  maintenance  program  under 
this  XL  project  will  preserve  the  low 
component  leak  rates  for  hazardous 
waste  management  imits  at  the  plant. 

For  subpart  CC  standards  applicable 
to  tanks  and  containers,  the  Merck 
Stonewall  Plant  is  currently  in 
compliance  with  the  substantive  organic 
air  emission  control  requirements  of 
those  nationwide  standards.  For  the 
hazardous  waste  containers  at  the  Merck 
Stonewall  Plant,  the  nationwide  subpart 
CC  standards  would  require  that  the 
containers  be  operated  with  covers  that 
have  no  visible  openings;  the  PSD 
permit  includes  this  same  requirement 
for  all  hazardous  waste  containers 
currentiy  operated,  or  operated  in  the 
future,  at  the  plant  For  the  hazardous 
waste  accumulation  and/or  storage 
tanks  at  the  Merck  Stonewall  Plant,  the 
nationwide  subpart  CC  standards  would 
require  that  the  tanks  be  operated  with 
a  cover  that  has  no  visible  openings  or 
gaps;  the  PSD  permit  contains  this  same 
requirement  for  all  hazardous  waste 
'accumulation  and/or  storage  tanks 
currently  operated,  or  operated  in  the 
futvire,  at  the  plant.  The  Merck 
Stonewall  Plant  does  not  operate  any 
hazardous  waste  tanks  that  would  be 
classified  as  Level  2  tanks  under  the 
RCRA  subpart  CC  standards.  However, 
it  is  conceivable  that  during  the  life  of 
the  PSD  permit,  the  plant  jnay  operate 
this  type  of  tank.  To  address  this 
possibility,  the  PSD  permit  contains  a 
requirement  that  any  hazardous  waste 
treatment  tank  operated  at  the  plant 
must  be  equipped  with  a  fixed  cover 
and  either  a  floating  roof  or  a  vent 
system  that  routes  the  tank  emissions  to 
a  secondary  brine  condenser  or  a 
thermal  oxidizer.  These  requirements 
are  among  the  compliance  options 
allowed  under  the  nationwide  subpart 


CC  standards,  and  would  constitute 
compliance  with  the  substantive 
requirements  of  those  nationwide 
standards.  Therefore,  the  Agency 
considers  the  requirements  of  the  PSD 
permit  for  the  hazardous  waste     - 
containers  and  tanks  at  the  Merck 
Stonewall  Plant  to  be  the  same  as  the 
substantive  requirements  of  the 
nationwide  RQIA  air  rules  for  those 
imits. 

The  Merck  Stonewall  Plant  does  not 
currentiy  operate  any  hazardous  waste 
sur&ce  impoundments,  nor  do  they 
expect  to  operate  any  in  the  future.  For 
this  reason,  the  Plant  is  not  seeking 
relief  from  the  sur&ce  impoundment 
RCRA  air  emission  standards.  The 
Merck  Stonewall  Plant  has  agreed  that 
any  hazardous  waste  surface 
impoundment  that  may  be  operated  at 
the  facility  in  the  future  will  be  installed 
and  operated  to  comply  with  the 
applicable  requirements  of  the 
nationwide  subpart  CC  air  emission 
standards.  Therefore,  the  site-specific 
regulation  exempts  the  Merck  Stonewall 
Plant  from  all  the  subpart  CC 
requirements  except  for  the 
requirements  that  are  applicable  to 
surface  impoundments. 

Overall,  the  Agency  considers  this  to 
be  a  viable  approach  to  addressing 
organic  air  emission  from  hazardous 
waste  imits.  which  is  worthy  of  further 
evaluation  through  the  Project  XL 
program. 

V.  Addittonal  InfonnatioB 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  provide  opportunity  for 
interested  persons  to  make  oral 
presentetions  regarding  the  proposed 
regulation  in  accordance  with  section 
307(d)(5)  of  the  Clean  Air  Act  Persons 
wishing  to  make  oral  presentetion  on 
the  proposed  rule  to  implement  Merck's 
XL  project  should  contact  the  EPA  at  the 
address  given  in  the  ADDRESSES  section 
of  this  document  Any  member  of  the 
public  may  file  a  written  stetement 
before,  during,  or  within  30  days  after 
the  hearing.  Written  stetements  should 
be  sent  to  EPA  at  the  addresses  given  in 
the  ADDRESSES  section  of  this  document 
If  a  public  hearing  is  held,  a  verbatim 
transcript  of  the  hearing  and  written 
stetements  will  be  available  for 
inspection  and  copying  during  normal 
business  hours  at  the  EPA  addresses 
given  in  the  ADDRESSES  secticMi  of  this 
document 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993)  the  Agency 
must  determine  whether  the  regulatory 


action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  restilt  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  of 
Stete,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  the  annualized  cost  of  this 
final  rule  would  be  significanUy  less 
than  $100  million  and  would  meet  none 
of  the  other  criteria  specified  in  the 
Executive  Order,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regtilatory  action"  under  the  terms  of 
Executive  Order  12866,  and  is  therefore 
not  subject  to  OMB  review. 

C.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  only 
affects  one  source,  the  Merck  Stonewall 
Plant,  which  is  not  a  small  entity. 
Therefore,  EPA  certifies  that  this  action  - 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

D.  Paperwork  Reduction  Act 

This  action  applies  only  to  one 
company,  and  therefore  requires  no 
information  collection  activities  subject 
to  the  Paperwork  Reduction  Act,  and 
therefore  no  information  collection 
request  (ICR)  will  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  in  compliance  with 
the  Paperworic  Reduction  Act,  44  U.S.C 
3501  et  seq. 
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E.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-t)enefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates'  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  wben  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  above,  this  rule  is  limited  to 
Merck's  facility  in  Elkton,  Virginia.  EPA 
has  determined  that  this  rule  contains 
no  regidatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  EPA  has  also  determined 
that  this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  SlOO  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

ListofSobiecti 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Cartwn  monoxide. 


Intergovernmental  Relations,  Lead, 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

40  CFR  Part  60 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Intergovernmental  Relations,  Lead, 
Nitrogen  dioxide.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

40  CFR  Part  264 

Environmental  protection.  Air 
pollution  control.  Container,  Control 
device.  Hazardous  waste.  Monitoring, 
Reporting  and  recordkeeping 
requirements,  Surface  impoundment, 
Tank,  Treatment  storage  and  disposal 
facility.  Waste  determination. 

40  CFR  Part  265 

Environmental  protection.  Air 
pollution  control.  Container,  Control 
device.  Hazardous  waste.  Monitoring, 
Reporting  and  recordkeeping 
requirements.  Surface  im{>oundment. 
Tank,  Treatment  storage  and  disposal 
facility.  Waste  determination. 

Dated:  Much  21. 1997. 
CkTol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  parts  52,  60,  264  and  265  of 
chapter  I  of  title  40  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Anthorttr  42  U.S.C.  7401-7671q. 

SubfMTt  W— {Amended] 

2.  Subpart  W  is  amended  by  adding 
a  new  §  52.2454  to  read  as  follows: 

152^464    Prsvention  of  signiflcant 
dMwtonrtlon  of  air  quality  for  Mwck  «  Co.. 
hic's  StorMwaNl>lant  In  Elklon.  Virginia 

(a)  Applicability. 

(1)  This  section  applies  only  to  the 
pharmaceutical  manufacturing  facility, 
commonly  referred  to  as  the  Stonewall 
Plant,  located  at  Route  340  South,  in 
Elkton,  Virginia  ("site'}. 

(2)  This  section  sets  forth  the 
prevention  of  significant  deterioration  of 
air  quality  preconstruction  review 
requirements  for  the  following 
pollutants  only:  carbon  monoxide, 
nitrogen  oxides,  ozone  (using  volatile 


organic  compounds  as  surrogate), 
particulate  matter  with  an  aerodynamic 
diameter  less  than  10  microns  (PM-IQ), 
and  sulfur  dioxide.  This  section  applies 
in  lieu  of  §  52.21  for  the  pollutants 
identified  in  this  paragraph  as  well  as 
particulate  matter;  however,  the 
preconstruction  review  requirements  of 
§  52.21,  or  other  preconstruction  review 
requirements  that  the  Administrator 
approves  as  part  of  the  plan,  shall 
remain  in  effect  for  any  pollutant  which 
is  not  specifically  identified  in  this 
paragraph  and  is  subject  to  regulation 
under  the  Act. 

(b)  Definitions.  For  the  purposes  of 
this  section: 

12-month  rolling  total  for  an 
individual  pollutant  or  the  total  criteria 
pollutants,  as  specified  in  paragraph  (d) 
of  this  section,  is  calculated  on  a 
monthly  basis  as  the  sum  of  all  actual 
emissions  of  the  respective  pollutant(s) 
from  the  previous  12  monthJs. 

Act  means  the  Clean  Air  Act,  as 
amended,  42  U.S.C.  7401,  et  seq. 

Completion  of  the  powerhouse 
conversion  means  the  date  upon  which 
the  new  boilers,  installed  piusuant  to 
paragraph  (g)  of  this  section,  are 
operational.  This  determination  shall  be 
made  by  the  site  based  on  the  boiler 
manufacturer's  installation,  startup  and 
shakedown  specifications. 

Permitting  authority  means  either  of 
the  following: 

(1)  The  Administrator,  in  the  case  of 
an  EPA-implemented  program;  or 

(2)  The  State  air  pollution  control 
agency,  or  other  agency  delegated  by  the 
Administrator,  pursuant  to  paragraph 
(o)  of  this  section,  to  carry  out  this 
permit  program. 

Process  unit  means: 

(1)  Manufactiiring  equipment 
assembled  to  produce  a  single 
intermediate  or  final  product,  and 

(2)  Any  combustion  device. 
Responsible  official  means: 

(1)  The  presiaent,  secretary,  treasurer, 
or  vice-president  of  the  business  entity 
in  charge  of  a  principal  business 
function,  or  any  other  person  who 
performs  similar  policy  or  decision- 
making functions  for  the  business 
entity;  or 

(2)  A  duly  authorized  representative 
of  such  businey  entity  if  the 
representative  is  responsible  for  the 
overall  op>eration  of  one  or  more 
manufacturing,  production,  or  operating 
facilities  applying  for  or  subject  to  a 
permit  and  eiOier: 

(i)  The  facilities  employ  more  than 
250  persons  or  have  gross  annual  sales 
or  expenditiuvs  exceeding  $25  million 
(in  second  quarter  1980  dollars):  or 

(ii)  The  authority  to  sign  documents 
has  been  assigned  or  delegated  to  such 


representative  in  accordance  with 
procedures  of  the  business  entity. 

Site  means  the  contiguous  property  at 
Route  340  South,  Elkton,  Virginia, 
under  common  control  by  Merck  &  Co., 
Inc.,  and  its  successors  in  ownership, 
known  as  the  Stonewall  site. 

(c)  Authority  to  issue  permit.  The 
permitting  authority  may  issue  to  the 
site  a  permit  which  complies  with  the 
requirements  of  paragraphs  (d)  through 
(n)  of  this  section.  The  Administrator 
may  delegate,  in  whole  or  in  part, 
pursuant  to  paragraph  (o)  of  this  section, 
the  authority  to  administer  the 
requirements  of  this  section  to  a  State 
air  pollution  control  agency,  or  other 
agency  authorized  by  the  Administrator. 

(d)  Site-wide  emissions  caps.  The 
permit  shall  establish  site-wide 
emissions  caps  as  provided  in  this 
paragraph. 

(1)  initio/  site^wide  emissions  caps. 
The  initial  site-vride  emissions  caps 
shall  be  based  on  the  site's  actual 
emissions  during  a  time  period,  within 
five  years  of  the  date  of  permit  issuance, 
which  represents  normal  site  operation. 
The  permitting  authority  may  ^low  the 
use  of  a  different  time  period  upon  a 
determination  that  it  is  more 
representative  of  normal  source 
operation.  Actual  site-mde  emissions 
shall  be  calculated  using  the  actiial 
operating  hours,  production  rates,  and 
tj^pes  of  materials  processed,  stored,  or 
combusted  during  the  selected  time 
period. 

(i)  Total  criteria  pollutant  emissions 
cap.  The  permit  shall  establish  a  total 
criteria  pollutant  emissions  cap  (total 
emissions  cap).  The  criteria  pollutants 
included  in  the  total  emissions  cap  are 
the  following:  carbon  monoxide, 
nitrogen  oxides,  ozone  (using  volatile 
organic  compounds  as  surrogate), 
particufate  matter  with  an  aerodynamic 
diameter  less  than  10  microns,  and 
sulfur  dioxide. 

(ii)  Individual  pollutant  caps.  The 
permit  shall  establish  individual 
pollutant  caps  for  sulfur  dioxide, 
nitrogen  oxides  and  PM-10. 

(2)  Adjustments  to  the  site-wide 
emissions  caps. 

(i)  The  permit  shall  require  that  upon 
completion  of  the  powerhouse 
conversion,  the  site  shall  reduce  the 
site-wide  emissions  caps  as  follows: 

(A)  The  total  emissions  cap  shall  be 
reduced  by  20  percent  from  the  initial 
site-wide  emissions  cap  established 
pursuant  to  paragraph  (d)(l)(i)  of  this 
section. 

(B)  The  sulfur  dioxide  cap  shall  be 
reduced  by  25  percent  from  the  initial 
site-wide  emissions  cap  established 
pursuant  to  paragraph  ^d)(l)(ii)  of  this 
section. 


(C)  The  nitrogen  oxide  cap  shall  be 
reduced  by  10  percent  from  the  initial 
site-wide  emissions  cap  established 
pursuant  to  paragraph  (dHlKii)  of  this 
section. 

(ii)  The  permit  may  specify  other 
reasons  for  adjustment  of  the  site-wide 
emissions  caps. 

(e)  Operating  under  the  site-wide 
emissions  caps. 

(1)  The  permit  shall  require  that  the 
site's  actual  emissions  of  criteria 
pollutants  shall  not  exceed  the  total 
emissions  cap  established  pursuant  to 
paragraph  (d)  of  this  section. 

(2)  The  permit  shall  require  that  the 
site's  actual  emissions  of  sulfur  dioxide, 
nitrogen  oxides  and  PM-10  shall  not 
exceed  the  resp>ective  individual 
pollutant  cap  established  pursuant  to 
paragraph  (d)  of  this  section. 

(SjCompliance  with  the  total 
emissions  cap  and  individual  pollutant 
caps  shall  be  determined  by  comparing 
the  respective  cap  to  the  12-mondi 
rolling  total  for  that  cap.  Compliance 
with  the  total  emissions  cap  and 
individual  pollutant  caps  shall  be 
determined  within  one  month  of  the 
end  of  each  month  based  on  the  prior 
12  months.  The  permit  shall  set  forth 
the  emission  calculation  techniques 
which  the  site  shall  use  to  calculate  site- 
wide  actiial  criteria  pollutant  emissions. 

(4)  Installation  of  controls  for 
significant  modifications  and  significant 
new  installations. 

(i)  This  paragraph  applies  to 
significant  modifications  and  significant 
new  installations.  Significant 
modifications  for  the  purposes  of  this 
section  are  defined  as  changes  to  an 
existing  process  unit  that  result  in  an 
increase  of  the  potential  emissions  of 
the  process  unit,  after  consideration  of 
existing  controls,  of  more  than  the 
significance  levels  listed  in  {paragraph 
(e)(4)(ii)  of  this  section.  Significant  new 
installations  for  the  purposes  of  this 
section  are  defined  as  new  process  units 
with  potential  emissions  before  controls 
that  exceed  the  significance  levels  listed 
in  paragraph  (e)(4)(ii)  of  this  section.  For 
purposes  of  this  section,  potential 
emissions  means  process  unit  point 
source  emissions  that  would  be 
generated  by  the  process  unit  operating 
at  its  maximima  capacity. 

(ii)  The  significance  levels  for 
determining  significant  modifications 
and  significant  new  installadons  are: 
100  tons  per  year  of  carbon  monoxide; 
40  tons  per  year  of  nitrogen  oxides;  40 
tons  per  year  of  sulfur  dioxide;  40  tons 
per  year  of  volatile  organic  compounds; 
and  15  tons  per  year  of  PM-10. 

(iii)  For  any  significant  modification 
or  significant  new  installation,  the 
permit  shall  require  that  the  site  install, 


at  the  process  unit,  emission  controls, 
pollution  prevention  or  other 
technology  that  represents  good 
environmental  engineering  practice  in 
the  pharmaceutical  or  batch  processing 
industry,  based  on  the  emission 
characteristics  (such  as  Qow,  variability, 
pollutant  properties)  of  the  process  unit 

(f)  Operation  of  control  equipment. 
The  permit  shall  require  that  the  site 
shall  continue  to  operate  the  emissions 
control  equipment  that  was  previously 
subject  to  permit  requirements  at  the 
time  of  issuance  of  a  permit  pursuant  to 
this  section.  This  equipment  shall  be 
operated  in  a  manner  which  minimizes 
emissions,  considering  the  technical 
and  ph3rsical  operational  aspects  of  the 
equipment  and  associated  processes. 
This  operation  shall  include  an 
operation  and  maintenance  program 
based  on  manufacturere'  specifications 
and  good  engineering  practice. 

(g)  Powerhouse  conversion.  The 
permit  shall  require  that  the  site  convert 
the  steam-generating  powerhouse  from 
burning  coal  as  the  primary  fuel  to 
tniming  natiiral  gas  as  the  primary  fiiel 
and  either  No.  2  fuel  oil  or  propane  as 
backup  fuel. 

(1)  'The  new  boilers  shall  be  equipped 
with  low  nitrogen  oxides  technology. 

(2)  The  site  shall  complete  the 
powerhouse  conversion  (completion  of 
the  powerhouse  conversion)  no  later 
than  30  months  after  the  effective  date 
of  the  permit 

(h)  Monitoring,  recordkeeping  and 
reporting. 

(1)  The  permit  shall  set  forth 
monitoring,  recordkeeping,  and 
reporting  requirements  sufficient  to 
demonstrate  compliance  with  the  site- 
wide  emissions  caps.  The  monitoring, 
recordkeeping  and  reporting 
requirements  shall  be  structured  in  a 
tiered  system,  such  that  the 
requirements  become  more  stringent  as 
the  site's  emissions  approach  the  total 
emissions  cap. 

(2)  At  a  minimum,  the  permit  shall 
require  that  the  site  submit  to  the 
permitting  authority  semi-annual 
reports  of  the  site-wide  criteria  {rallutant 
emissions  (expressed  as  a  12-month 
rolling  total)  for  each  month  covered  by 
the  report  These  reprarts  shall  include  a 
calculation  of  the  total  emissions  cap,  as 
well  as,  the  emissions  of  sulfur  dioxide, 
nitrogen  oxides,  cfubon  monoxide, 
volatile  organic  compounds  and  PM-10. 

(3)  Any  reports  required  by  the  permit 
to  be  submitted  on  an  annual  or  semi- 
annual basis  shall  contain  a  certification 
by  the  site's  responsible  official  that  to 
his  belief,  based  on  reasonable  inquiry, 
the  information  submitted  in  the  report 
is  true,  accurate,  and  complete. 
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(4)  Any  records  required  by  the 
permit  shall  be  retained  on  site  for  at 
least  five  years. 

(i)  Air  quality  analysis.  The  pennittee 
shall  demonstrate,  prior  to  permit 
issuance  and  on  a  periodic  basis  which 
shall  be  specified  in  the  permit,  that 
emissions  horn  construction  or 
operation  of  the  site  will  not  cause  or 
contribute  to  air  pollution  in  excess  of 
any: 

(1)  maximum  allowable  increase  or 
maximum  allowable  concentration  for 
any  pollutant,  pursuant  to  §  165  of  the 
Act: 

(2)  national  ambient  air  quality 
standard  or, 

(3)  other  applicable  emission  standard 
or  standard  of  performance  under  the 
Act. 

(j)  Termination. 

(1)  The  permit  may  be  terminated  as 
provided  in  this  paragraph  for  reasons 
which  shall  include  the  following,  as 
well  as  any  other  termination  provisions 
specified  in  the  permit: 

(i)  If  the  Administrator  or  the 
permitting  authority  determines  that 
continuation  of  the  permit  is  an 
imminent  and  substantial  endangerment 
to  public  health  or  welfare,  or  the 
environment; 

(ii)  If  the  (>ermittee  knowingly  falsifies 
emissions  data; 

(iii)  If  the  permittee  fails  to  implement 
the  powerhouse  conversion  pursuant  to 
paragraph  (g); 

(iv)  If  the  permittee  receives  four 
consent  orders  or  two  judgments 
adverse  to  the  site  arising  from  non- 
compliance with  this  p>ermit  in  a  five 
year  period  that  are  deemed  material  by 
the  Administrator  or  the  permitting 
authority;  or 

(v)  If  the  total  emissions  cap  is 
exceeded. 

(2)  In  the  event  of  termination,  the 
Administrator  or  the  permitting 
authority  shall  provide  the  permittee 
with  written  notice  of  its  intent  to 
terminate  the  permit.  Within  30 
calendar  days  of  the  site's  receipt  of  this 
notice,  the  site  may  take  corrective 
action  to  remedy  the  cause  of  the 
termination.  If  this  remedy,  which  may 
include  a  corrective  action  plan  and 
schedule,  is  deemed  acceptable  by  the 
Administrator  or  the  permitting 
authority  (whichever  agency  provided 
written  notice  of  its  intent  to  terminate 
the  permit),  the  action  to  terminate  the 
permit  shall  be  withdrawn.  Otherwise, 
the  permit  shall  be  terminated  in 
accordance  with  procedures  specified  in 
the  permit. 

(3)  Termination  of  the  permit  does  not 
waive  the  site's  obligation  to  complete 
any  corrective  actions  relating  to  non- 
compliance under  the  permit 


(k)  Inspection  and  entry. 

(1)  Upon  presentation  of  credentials 
and  other  documents  as  may  be  required 
by  law,  the  site  shall  allow  authorized 
representatives  of  the  Administrator  and 
the  permitting  authority  to  perform  the 
following: 

(i)  Enter  upon  the  site; 

(ii)  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  the 
permit; 

(iii)  Have  access  at  reasonable  times  to 
batch  and  other  plant  records  needed  to 
verify  emissions. 

(iv)  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  ofterations  required  under 
the  permit; 

(v)  Sample  or  monitor  any  substances 
or  parameters  at  any  location,  during 
operating  hours,  for  the  purpose  of 
assuring  permit  compliance  or  as 
otherwise  authorized  by  the  Act. 

(2)  No  person  shall  obstruct,  hamper, 
or  interfere  with  any  such  authorized 
representative  while  in  the  process  of 
carrying  out  his  official  duties.  Refusal 
of  entry  or  access  may  constitute 
grounds  for  permit  violation  and 
assessment  of  civil  penalties. 

(3)  Such  site,  facility  and  equipment 
access,  and  sampling  and  monitoring 
shall  be  subject  to  the  site's  safety  and 
industrial  hygiene  procedures,  and  Food 
and  Drug  Administration  Good 
Manufacturing  Practice  requirements 
(21  CFR  210  and  211)  in  force  at  the  site. 

(1)  Transfer  of  ownership.  The  terms 
of  the  permit  are  transferable  to  a  new 
owner  upon  sale  of  the  site,  in 
accordance  with  provisions  specified  by 
the  permit 

(m)  Permit  issuance.  The  permitting 
authority  shall  provide  for  public 
participation  prior  to  issuing  a  permit 
pursuant  to  this  section.  At  a  miniTTniT". 
the  permitting  authority  shall: 

(1)  Make  available  for  public 
inspection,  in  at  least  one  location  in 
the  area  of  the  site,  the  information 
submitted  by  the  permittee,  the 
permitting  authority's  analysis  of  the 
effect  on  air  quality  including  the 
preliminary  determination,  and  a  copy 
or  simmiary  of  any  other  materials 
considered  in  maldng  the  preliminary 
determination; 

(2)  Notify  the  public,  by 
advertisement  in  a  newspaper  of  general 
cimdation  in  the  area  of  the  site,  of  the 
application,  the  preliminary 
determination,  and  of  the  opportunitv 
for  comment  at  a  public  hearing  as  well 
as  written  public  comment; 

(3)  Provide  a  30-day  period  for 
submittal  of  public  comment; 


(4)  Send  a  copy  of  the  notice  of  public 
comment  to  the  following: 
theTAdministrator,  through  the 
appropriate  Regional  Office;  any  other 
State  or  local  air  pollution  control 
agencies,  the  chief  executives  of  the  city 
and  county  where  the  site  is  located; 
any  State,  Federal  Land  Manager,  or 
other  governing  body  whose  lands  may 
be  affected  by  emissions  from  the  site. 

(5)  Provide  opportunity  for  a  public 
hearing  for  interested  persons  to  appear 
and  submit  written  or  oral  comments  on 
the  air  quality  impact  of  the  site,  the 
control  technology  required,  and  other 
appropriate  considerations. 

in)  Perm  J  (  modifications.  The  permit 
shall  specify  the  conditions  under 
which  the  permit  may  be  modified  by 
the  permitting  authority.  The  permitting 
authority  shall  modify  the  permit  in 
accordance  with  the  procedures  set 
forth  in  this  paragraph. 

(1)  Permit  moaifications  that  require 
public  participation.  For  any  change 
that  does  not  meet  the  criteria  for  an 
administrative  permit  modification 
established  in  paragraph  (n)(2)(i)  of  this 
section,  the  permitting  authority  shall 
provide  an  opportunity  for  public 
participation,  consistent  with  the 
provisions  of  paragraph  (m)  of  this 
section,  prior  to  processing  the  permit 
modification. 

(2)  Administrative  permit 
modification. 

(i)  An  administrative  permit 
modification  is  a  permit  revision  that: 

(A)  Corrects  typographical  errors; 

(B)  Identifies  a  change  in  the  name, 
address,  or  phone  number  of  any  person 
identified  in  the  permit,  or  provides  a 
similar  minor  administrative  change  at 
the  site; 

(C)  Requires  more  frequent 
monitoring,  recordkeeping,  or  reporting 
by  the  permittee; 

(D)  Allows  for  a  change  in  ownership 
or  operational  control  of  a  source  where 
the  permitting  authority  determines  that 
no  other  change  in  the  permit  is 
necessary,  provided  that  a  written 
agreement  containing  a  specific  date  for 
transfer  of  permit  responsibility ,> 
coverage,  and  liability  between  the 
current  and  new  permittee  has  been 
submitted  to  the  permitting  authority. 

(E)  Updates  the  emission  calculation 
methods  specified  in  the  permit, 
provided  that  the  change  does  not  also 
involve  a  change  to  any  site-wide 
emissions  cap. 

(F)  Changes  the  monitoring, 
recordkeeping  or  reporting  requirements 
for  equipment  that  has  been  shutdown 
or  is  no  longer  in  service. 

(G)  Any  other  change  that  is 
stipulated  in  the  permit  as  qualifying  as 
an  administrative  permit  modification. 


provided  that  the  permit  condition 
which  includes  such  stipulation  has 
already  undergone  public  participation 
in  accordance  v^th  paragraph  (m)  of  this 
section. 

(ii)  An  administrative  permit 
modification  may  be  made  by  the 
permitting  authority  consistent  with  the 
following  procedures: 

(A)  The  permitting  authority  shall 
take  final  action  on  any  request  for  an 
administrative  permit  modification 
within  60  days  from  receipt  of  the 
request,  and  may  incorporate  such 
changes  without  providing  notice  to  the 
public,  provided  that  the  permitting 
authority  designates  any  such  permit 
revisions  as  having  been  made  pursuant 
to  this  paragraph. 

(B)  The  permitting  authority  shall 
submit  a  copy  of  the  revised  permit  to 
the  Administrator. 

(C)  The  site  may  implement  the 
changes  addressed  in  the  request  for  an 
administrative  permit  modification 
immediately  upon  submittal  of  the 
request  to  the  permitting  authority. 

(0)  Delegation  of  authority. 

(1)  The  Administrator  shall  have  the 
authority  to  delegate  the  responsibility 
to  implement  this  section  in  accordance 
%vith  the  provisions  of  this  paragraph. 

(2)  Where  the  Administrator  delegates 
the  responsibility  for  implementing  this 
section  to  any  agency  other  than  a 
Regional  Office  of  the  Environmental 
Protection  Agency,  the  following 
provisions  shall  apply: 

(i)  Where  the  delegate  agency  is  not 
an  air  pollution  control  agency,  it  shall 
consult  with  the  appropriate  State  and 
local  air  pollution  control  agency  prior 
to  making  any  determination  under  this 
section.  Similarly,  where  the  delegate 
agency  does  not  have  continuing 
responsibility  for  managing  land  use,  it 
sh^  consult  with  the  appropriate  State 
and  local  agency  primarily  responsible 
for  managing  land  use  prior  to  making 
any  determination  under  this  section. 

(ii)  The  delegate  agency  shall  send  a 
copy  of  any  public  comment  notice 
required  under  paragraph  (n)  of  this 
section  to  the  Administrator  through  the 
appropriate  Regional  Office. 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONAR|^SOURCES 

1.  The  authority  citation  for  part  60 
continues  to  read  as  foUovra: 

Andhority:  42  U.S.C.  7401-7671q. 

2.  Section  60.1  is  amended  by  adding 
paragraph  (d)  to  read  as  follows: 

160.1    AppNcabUHy. 


(d)  Site-specific  standard  for  Merck  6- 
Co.,  Inc.  '8  Stonewall  Plant  in  Elkton. 
Virginia.  (1)  This  paragraph  applies  only 
to  the  pharmaceutical  manufacturing 
SaciUty,  commonly  referred  to  as  this 
Stonewall  Plant  located  at  Route  340 
South,  in  Elkton,  Virginia  ("site"). 

(2)  Except  for  compliance  with  40 
CFR  60.4^u),  the  site  shall  have  the 
option  of  either  complying  directly  with 
the  requirements  of  this  part,  or 
reducing  the  site-wide  emissions  caps  in 
accordance  with  the  procedures  set 
forth  in  a  permit  issued  pursuant  to  40 
CFR  52.2454.  If  the  site  chooses  the 
option  of  reducing  the  site-wide 
emissions  caps  in  accordance  with  the 
procedures  set  forth  in  such  permit,  the 
requirements  of  such  permit  shall  apply 
in  lieu  of  the  otherwise  applicable 
requirements  of  this  part 

(3)  Notwithstanding  the  provisions  of 
paragraph  (d)(2)  of  this  section,  for  any 
provisions  of  this  part  except  for 
Subpart  Kb.  the  owner/operator  of  the 
site  shall  comply  with  the  applicable 
provisions  of  this  part  if  the 
Administrator  determines  that 
compliance  with  the  provisions  of  this 
part  is  necessary  for  achieving  the 
objectives  of  the  regulation  and  the 
Administrator  notifies  the  site  in 
accordance  with  the  provisions  of  the 
permit  issued  pursuant  to  40  CFR 
52.2454. 

3.  Section  60.49b  is  amended  by 
adding  paragraph  (u)  to  read  as  follows: 

4 60.4fib    Raoortina  and  im  oiiBiimiiliiii 
reduireiMnts. 

(u)  Site-specific  standard  for  h4erck  6- 
Co.,  Inc.  's  Stonewall  Plant  in  Elkton, 
Virginia. 

(1)  This  paragraph  applies  only  to  the 
pharmaceutical  manufacturing  facility, 
commonly  referred  to  as  the  Stone%vall 
Plant  located  at  Route  340  South,  in 
Elkton,  Virginia  ("site")  and  only  to  the 
natural  gas-fired  boilers  installed  as  part 
of  the  powerhouse  conversion  required 
pursuant  to  40  CFR  52.2454(g).  The 
requirements  of  this  paragraph  shall 
apply,  and  the  requirements  of  40  CFR 
60.40b  through  60.49b  shall  not  apply, 
to  the  natural  gas-fired  boilers  installed 
pursuant  to  40  CFR  52.2454(g). 

(i)  The  site  shall  equip  the  natural  gas- 
fired  boilers  with  low  nitrogen  oxide 
(NOx)  technology. 

(ii)  The  site  shall  install,  calibrate, 
maintain,  and  operate  a  continuous 
monitoring  and  recording  system  for 
measuring  NOx  emissions  discharged  to 
the  atmosphere  and  opacity  using  a 
continuous  emissions  monitoring 
system  or  a  predictive  emissions 
monitoring  system. 


(iii)  Within  180  days  of  the 
completion  of  the  powerhouse 
conversion,  as  required  by  40  CFR 
52.2454,  the  site  shall  perform  a  stack 
test  to  quantify  criteria  pollutant 
emissions. 

(2)  [Reserved] 

4.  Section  60.112b  is  amended  by 
adding  paragraph  (c),  to  read  as  follows: 

f6ai12b    SlmdardtorvotaMeorgMiic 
compound*  (VOC). 

•        •        •        •        • 

(c)  Site-specific  standard  for  Merck  6" 
Co.,  Inc.  's  Stonewall  Plant  in  Elkton. 
Virginia.  This  paragraph  applies  only  to 
the  pharmaceutical  manufacturing 
facility,  commonly  referred  to  as  the 
Stonewall  Plant,  located  at  Route  340 
South,  in  Elkton,  Virginia  ("site"). 

(1)  For  any  storage  vessel  that 
otherwise  would  be  subject  to  the 
control  technology  requirements  of 
paragraph  (a)  or  (b)  of  this  section,  the 
site  shall  have  the  option  of  either 
complying  directly  with  the 
requirements  of  this  subpart,  or 
reducing  the  site-wide  total  criteria 
pollutant  emissions  cap  (total  emissions 
cap)  in  accordance  with  the  procedures 
set  forth  in  a  permit  issued  pursuant  to 
40  CFR  52.2454.  If  the  site  chooses  the 
option  of  reducing  the  total  emissions 
cap  in  accordance  with  the  procedures 
set  forth  in  such  permit,  the 
requirements  of  such  permit  shall  apply 
in  lieu  of  the  otherwise  applicable 
requirements  of  this  subpart  for  such 
storage  vessel. 

(2)  For  any  storage  vessel  at  the  site 
not  subject  to  the  requirements  of  40 
CFR  60.112b  (a)  or  (b),  the  requirements 
of  40  CFR  60.116b  (b)  and  (c)  and  the 
General  Provisions  (Subpart  A  of  this 
part)  shall  not  apply. 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FAOUTIES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

AethoritT:  42  VS.C  6905. 6812(a).  6924. 
and  6925. 

Subpart  AA— [Amended] 

2.  Section  264.1030  is  amended  by 
adding  paragraph  (d)  to  §  264.1030  to 
read  as  follows: 


(d)  The  requirements  of  this  subpart 
do  not  apply  to  the  pharmaceutical 
manufacturing  facility,  commonly 
referred  to  as  the  Stonewall  Plant, 
located  at  Route  340  South,  Elkton. 
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Virginia,  provided  that  facility  is 
operated  in  compliance  with  the 
requirements  contained  in  a  Clean  Air 
Act  permit  issued  pursuant  to  40  CFR 
52.2454.  The  requirements  of  this 
subpart  shall  apply  to  the  fiacility  upon 
termination  of  the  Clean  Air  Act  permit 
issued  pursuant  to  40  CFR  52.2454. 

3.  Subpart  BB  is  amended  by  adding 
paragraph  (gj  to  §  264.1050  to  read  as 
follows: 

§264.1060    Applicability. 

***** 

(g)  The  requirements  of  this  subpart 
do  not  apply  to  the  pharmaceutical 
manufacturing  facility,  commonly 
referred  to  as  the  Stonewall  Plant, 
located  at  Route  340  South,  Elkton. 
Virginia,  provided  that  facility  is 
operated  m  compliance  with  the 
requirements  contained  in  a  Clean  Air 
Act  permit  issueu  pursuant  to  40  CFR 
52.2454.  The  requirements  of  this 
subpart  shall  apply  to  the  facility  upon 
termination  of  the  Clean  Air  Act  permit 
issued  pursuant  to  40  CFR  52.2454. 

4.  Subpart  CC  is  amended  by  adding 
paragraph  (e)  to  §  264.1080  to  read  as 
follows: 

1264.1060    Appllcabiiily. 


(e)(1)  Except  as  provided  in  paragraph 
(eM2)  of  this  section,  the  requirements  of 
this  subpart  do  not  apply  to  the 
pharmaceutical  manufacturing  facility, 
commonly  referred  to  as  the  Stonewall 
Plant,  located  at  Route  340  South, 
Elkton,  Virginia,  provided  that  facility  is 
operated  in  compliance  with  the 
requirements  contained  in  a  Clean  Air 
Act  permit  issued  pursuant  to  40  CFR 
52.2454.  The  requirements  of  this 
subpart  shall  apply  to  the  facility  upon 
termination  of  the  Clean  Air  Act  permit 
issued  pursuant  to  40  CFR  52.2454. 

(2)  Notwithstanding  paragraph  (eMl) 
of  this  section,  any  hazardous  waste 


surface  impoundment  operated  at  the 
Stonewall  Plant  is  subject  to: 

(i)  the  standards  in  §  264.1085  and  all 
requirements  related  to  hazardous  waste 
surface  impoundments  that  are 
referenced  in  or  by  §  264.1085, 
including  the  cloaad-vent  system  and 
control  device  requirements  of 
§  264.1087  and  the  recordkeeping 
requirements  of  §  264.1089(c);  and 

(ii)  the  reporting  requirements  of 
§  264.1090  that  are  applicable  to  surface 
impoundments  and/or  to  closed-vent 
systems  and  control  devices  associated 
with  a  surface  impotmdment. 

PART  266— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE.  AND 
DISPOSAL  FACILITIES 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Antiiortty:  42  U.S.C  6905,  6906.  6912. 
6922,  6923.  6924,  6925.  6935.  6936.  and 
6937,  unless  otherwise  noted. 

2.  Subpart  AA  is  amended  by  adding 
paragraph  (c)  to  §  265.1030  to  read  as 
follows: 

$266.1030    AppHcabilNy. 

*        •        *        •        • 

(c)  The  requirements  of  this  subpart 
do  not  apply  to  the  pharmaceutical 
manufacturing  facility,  commonly 
referred  to  as  the  Stonewall  Plant, 
located  at  Route  340  South.  Elkton. 
Virginia,  provided  that  facility  is 
operated  in  compliance  with  the 
requirements  contained  in  a  Clean  Air 
Act  permit  issued  pursuant  to  40  CFR 
52.2454.  The  requirements  of  this 
subpart  shall  apply  to  the  facility  upon 
termination  of  the  Clean  Air  Act  permit 
issued  pursuant  to  40  CFR  52.2454. 

3.  Subpart  BB  is  amended  by  adding 
paragraph  (f)  to  §  265.1050  to  read  as 
follows: 


$266.1050    Applicability. 

***** 

(f)  The  requirements  of  this  subpart 
do  not  apply  to  the  pharmaceutical 
manufacturing  facility,  commonly 
referred  to  as  the  Stonewall  Plant, 
located  at  Route  340  South,  Elkton, 
Virginia,  provided  that  facility  is 
operated  in  compliance  with  the 
requirements  contained  in  a  Clean  Air 
Act  permit  issued  pursuant  to  40  CFR 
52.2454.  The  requirements  of  this 
subpart  shall  apply  to  the  facility  upon 
termination  of  the  Clean  Air  Act  permit 
issued  pursuant  to  40  CFR  52.2454. 

4.  Subpart  CC  is  amended  by  adding 
paragraph  (e)  to  §  265.1080  to  read  as 
follows: 

$266.1080    Applicability. 

(e)(1)  Except  as  provided  in  paragraph 
(e)(2)  of  this  section,  the  requirements  of 
this  subpart  do  not  apply  to  the 
pharmaceutical  manufacturing  facility, 
commonly  referred  to  as  the  Stonewall . 
Plant,  located  at  Route  340  South. 
Elkton.  Virginia,  provided  that  facility  is 
operated  in  compliance  with  the 
requirements  contained  in  a  Clean  Air 
Act  permit  issued  purstiant  to  40  CFR 
52.2454.  The  requirements  of  this 
subpart  shall  apply  to  the  facility  upon 
termination  of  the  Clean  Air  Act  permit 
issued  pursuant  to  40  CFR  52.2454. 

(2)  Notwithstanding  paragraph  (e)(1) 
of  this  section,  any  hazardous  waste 
surface  impoundment  operated  at  the 
Stonewall  Plant  is  subject  to  the 
standards  in  §  265.1086  and  all 
requirements  related  to  hazardous  waste 
surface  impoundments  that  are 
referenced  in  or  by  §  265.1086, 
including  the  closed-vent  system  and 
control  device  requirements  of 
§  265.1088  and  the  recordkeeping 
requirements  of  §  265.1090(c). 

[FR  Doc.  97-7949  Filed  3-28-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

OccupationaJ  Safety  and  Health 
Adntlnietration 

29  CFR  Part  1903 

[Doctot  No.  C-03] 

Rmi218-AB40 

Abatsinent  Verification 

AQENCY:  Oocupaticmal  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor. 

ACTION:  Final  rule. 


r:  OSHA  is  issuing  a  final 
regulation  requiring  those  employers 
who  have  received  a  citation(s)  for 
violation(s)  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act  or  Act)  to 
certify  that  they  have  abated  the 
hazardous  condition  for  which  they 
were  cited  and  to  inform  affected 
employees  of  their  abatement  actions. 
The  abatement  procedures  a  specific 
employer  must  follow  depend  on  the 
nature  of  the  violation(s)  identified  and 
the  employer's  abatement  actions.  If 
abatement  occurs  during  or  immediately 
after  the  inspection  that  identified  the 
violation(s),  the  employer  is  not 
required  to  submit  an  abatement 
certification  letter  to  OSHA.  If  the 
violation(s)  is  an  other-than-serious 
violation,  or  a  serious  violation  that 
does  not  require  additional 
docimientation,  the  employer  is 
required  to  certify  abatement  using  a 
simple  one-page  form  or  equivalent.  In 
cases  involving  the  most  serious 
violations,  additional  documentation  is 
required.  The  final  regulation  being 
published  today  codifies,  simplifies, 
and  streamlines  the  abatement 
certification  procedures  that  OSHA  has 
previously  enforced  administratively. 
OSHA  has  determined  that  this 
abatement  verification  regulation  will 
reduce  employers'  paperwork,  enhance 
employee  participation  in  the  abatement 
process,  increase  the  number  of  dted 
hazards  that  are  quickly  abated,  and 
streamline  and  standardize  OSHA's 
abatement  procedures. 

DATES:  This  final  rule  is  effective  on 
May  30. 1997. 

row  FURTXtR  MKmMA-nON  CONTACT: 
Bonnie  Friedman.  Office  of  Information 
and  Consumer  Affairs,  OSHA.  Room  N- 
3647.  VS.  Department  of  Labor.  200 
Coostitution  Ave..  N.W.,  Washington. 
D.C  20210:  telephone:  (202)  219-8148. 
SUPPLQefTARY  MFQfMATKM:  A  Table  of 
Contents  identifying  the  various 
portions  of  this  regulatory  package 
follows. 
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Paragraph  (c).  Abatement  certification 
Paragraph  (d).  Abatement  documentation 
Par^raph  (e).  Abatement  plans 
Paragraph  (f)-  Progress  reports 
Paragraph  (g).  Employee  notification 
Paragraph  (n).  Transmitting  abatement 

documents 
Paragraph  (i).  Movable  equipment 

m.  References 

rv.  Pertinent  Legal  Authority 

V.  Paperwrork  Reduction  Act  of  1995 

VI.  Summary  of  the  FinaJ  Economic  Analysis 
Vn.  Regulatory  Flexibility  Certification 
Vm.  Environmental  Impact  Assessment 

DC.  Federalism 
X.  State  Plans 

L  Background 

Under  the  OSH  Act.  29  U.S.C.  651  rt 
seq.,  OSHA  inspects  workplaces  to 
determine  whether  employers  are 
complying  with  OSHA  standards  and 
other  statutory  and  regulatory 
requirements.  The  purpose  of  OSHA 
inspections  is  to  identify  violative 
conditions  that  pose  safety  and  health 
hazards  to  employees  and  to  ensure  that 
these  conditions  are  abated.  If  OSHA 
determines  that  a  given  employer  has 
committed  a  violation,  a  citation  is 
issued.  The  citation  references  the 
alleged  violation,  notes  the  proposed 
penalties,  and  indicates  the  date  by 
which  the  violation  is  to  be  corrected, 
i.e.,  the  abatement  date  (see  Section  9(a) 
of  the  OSH  Act  and  29  U.S.C.  658(a)). 
For  each  inspection,  OSHA  opens  an 
employer-specific  case  file:  this  case  file 
remains  open  throughout  the  inspection 
process  and  is  not  closed  until  the 
Agency  is  satisfied  that  abatement  has 
occtured. 

OSHA  has  followed  a  variety  of 
administrative  procediues  in  the  past  to 
ensure  that  employers  abate  dted 
hazards,  and  has  modified  these 
procedures  a  number  of  times  in  the 
years  since  the  Agency  was  established. 
Currentiy,  the  cover  letter  to  the 
employer  that  accompanies  all  OSHA 
dtations  states  that  the  dted  employer 
must  notify  the  Area  Director  promptly 
by  letter  of  completed  abatements,  as 
well  as  provide  documentation,  such  as 
a  photograph  or  description  of  the 
method  of  abetement,  that  abatement 
has  occurred.  OSHA  also  frequently 
conducts  follow-up-inspections  to  verify 
that  abatement  has  in  fact  occurred. 

In  May  1991.  the  General  Accounting 
Office  (CAO)  issued  a  report  (GAO/ 
HRD-91-35)  to  Congress  in  which  the 
GAO  assessed  the  adequacy  of  OSHA's 
polides  and  procedures  for  ensiuing  the 
abatement  t^dted  hazards.  This  report 


foimd  that  OSHA's  abatement  policies 
and  procedures  had  limitations  that 
interfered  with  the  Agency's  ability  to 
identify  those  employers  who  have 
failed  to  abate  the  safety  and  health 
hazards  for  which  they  had  been  dted. 
The  GAO  also  was  concerned  about 
hazard  abatement  problems  in  the 
construction  industry  (e.g.,  that  some 
construction  employers,  to  avoid 
abatement,  moved  dted  hazardous 
equipment  to  another  location,  where 
the  uncorrected  hazard  could  continue 
to  pose  a  risk  to  unsuspecting 
employees).  The  GAO  report  concluded 
that  OSHA  should  correct  these 
deficiencies  by  issuing  a  regulation  that 
requires  employers  to  provide  spedfic 
documentation  that  they  have  abated 
dted  hazards,  including  detailed 
evidence  of  the  corrective  actions  they 
have  taken  to  abate  such  hazards,  and 
prevents  employers  from  circiunventing 
abatement  by  removing  cited  movable 
equipment  from  the  worksite  and  using 
it  at  another  worksite. 

Prior  to  the  GAO  report,  the  Agency 
had  made  several  efforts  to  strengthen 
OSHA's  abatement  verification  poUcies 
by  revising  the  OSHA  Field  Operations 
Manual  (POM)  (superseded  by  the 
Agency's  Field  Inspection  Reference 
Manual):  the  most  recent  of  these 
revisions  was  made  in  1989.  These 
revisions  strengthened  OSHA's 
abatement  verification  procedures  but 
did  little  to  ensiue  that  these  procedures 
were  being  applied  imiformly  across  the 
regulated  community. 

The  regulation  being  issued  today  will 
address  the  GAO's  concerns  while  at  the 
same  time  streamlining  and  codifying 
OSHA's  procedures  for  abatement 
verification.  Once  this  regulation  is 
effective,  these  procedures  will  be 
enforced  in  a  consistent  way  by  all 
OSHA  Area  Offices,  eliminating 
inconsistendes  and  reducing  the 
amount  of  paperwork  employers  who 
receive  dtations  must  complete  to 
notify  OSHA  of  their  abatement  actions. 
In  cases  where  abatement  action  can  be 
taken  immediately  or  be  completed 
within  24  hours  of  the  time  the 
Compliance  Officer  has  identified  the 
violation,  employers  will  not  be 
required  to  certify  abatement.  In  other 
cases,  i.e.,  those  involving  other-than- 
serious  and  some  serious  violations, 
employers  are  required  only  to  provide 
OSHA  with  the  information  sho%vn  in 
Appendix  A  or  its  equivalent. 
Additional  dociunentation  is  required 
only  for  the  most  serious  violations  (e.g., 
serious  violations  that  the  Agency  has 
spedfically  identified  in  the  dtation  as 
requiring  documentation  and  repeat  or 
willful  violations. 


Many  employers  have  not  been  aware 
that  the  abatement  verification 
procedures  employed  by  OSHA  in  the 
past  have  been  adiniiustrative,  rather 
than  regulatory,  in  natiue.  For  example, 
several  commenters  in  this  rulemaking 
(Exs.  4-22,  4-23. 4-28,  and  4-61)  were 
of  the  opinion  that  no  abatement 
verification  regulation  was  required 
because  OSHA  already  has  the  legal 
means  to  verify  abatement.  These 
commenters  were  apparently  unaware 
that,  because  the  Agency's  procedures 
had  not  been  ctxiified,  they  did  not  have 
the  force  of  law. 

OSHA  finds  that  establishing  efliective 
abatement  verification  procedures  by 
regulation  will  have  a  nimiber  of 
benefits  for  employers,  employees,  and 
OSHA.  This  abatement  verification 
regulation  will  strengthen  employee 
protection  by  increasing  the  number  of 
cited  hazards  abated  by  employers, 
reduce  employers'  paperwork  and 
assodated  costs,  increase  employee 
involvement  in  the  abatement  process, 
streamline  the  process,  and  increase  the 
consistency  of  OSHA's  abatement 
procedures  in  all  areas  of  the  country. 

n.  Sununary  and  Explanation  of  the 
Regulation 

This  section  of  the  preamble  discusses 
the  requirements  of  the  final  regulation, 
describes  changes  made  to  the 
regulation  in  response  to  comments 
received  on  the  proposal,  and 
summarizes  the  conunents  received. 

Puqxyse 

A  paragraph  clearly  stating  the 
piupose  of  this  regulation  has  been 
added  to  the  final  rule.  This  new 
paragraph  describes  the  intent  of 
OSHA's  inspection  process  and  stresses 
that  abatement  of  violative  conditions 
identified  during  an  OSHA  inspection  is 
the  overriding  goal  of  that  process.  The 
abatement  verification  regulation 
establishes  the  procedures  OSHA  will 
follow  to  ensure  that  individual 
employers  who  have  been  cited  for 
workplace-spedfic  hazards  have  abated 
those  hazards.  The  actions  dted 
employers  are  required  to  take  to  verify 
abatement,  which  are  set  forth  in  this 
regulation,  are  tailored  specifically  to 
the  nature  of  the  hazard  cited  and  to  the 
employer's  abatement  actions.  That  is, 
the  extent  of  the  abetement  verification 
required  by  OSHA  is  commensurate 
with  the  seriousness  of  the  violation  and 
the  actions  the  employer  takes  to  abate 
the  dted  hazard. 

Paragraph  (a).  Scope  and  Application 

The  scope  of  the  final  regulation  has 
been  revised  since  the  proposal  to  make 
clear  that  this  section  applies  only  to 


those  individual  employers  who  have 
received  an  OSHA  citation  for  a 
workplace-spedfic  violation  of  the 
Occupational  Safety  and  Health  Act. 
Employers  who  have  not  been  dted  are 
not  subject  to  this  regulation.  Thus,  only 
those  employers  for  whom  OSHA  has 
opened  a  spedfic  case  file  are  covered 
by  this  regulation. 

Paragraph  (b).  Definitions 

Paragraph  (b)  indudes  definitions  for 
terms  used  in  the  final  rule.  Two 
proposed  defiiutions  have  been 
modified  minimally  in  the  final  rule  to 
enhance  clarity  and  are  not  further 
discussed  here.  These  terms  are 
"Abatement  date"  and  "Final  order 
date."  In  addition,  several  terms  that 
were  defined  in  the  proposal  have  been 
deleted  fitim  the  Definitions  paragraph 
of  the  final  rule  because  OSHA  believes 
they  are  self-explanatory.  These  terms 
include  "Area  Diredor."  "Assistant 
Secretary."  and  "Qtation  item." 
Further,  OSHA  beUeves  that  the 
meaning  of  several  terms  that  were 
defined  in  the  propKjsal  is  now  clear 
from  the  context  in  which  they  are  used 
in  the  regulatory  text.  These  terms 
include  "Abatement  plan," 
"Commission."  "Petition  for 
modification  of  abatement  date  (PMA)," 
"PMA  final  order."  and  "Progress 
report."  However,  in  response  to 
comments,  OSHA  has  altered  some 
definitions  frt>m  those  proposed  and  has 
added  others.  These  changes  are 
discussed  further  in  the  following 
paragraphs. 

Abatement 

OSHA  has  added  "Abatement"  to  the 
list  of  definitions  included  in  the  final 
regulation.  Abatement  is  defined  as 
"action  by  an  employer  to  comply  with 
a  dted  standard  or  regulation  or  to 
eliminate  a  recognized  hazard  identified 
by  OSHA  during  an  inspection."  This 
definition  makes  clear  that  OSHA  issues 
dtations  both  for  violations  of  particular 
standards  and  for  violations  of  the 
General  Duty  Clause  (Sec.  5(a)(1)  of  the 
Ad.  29  use  654(a)(1)).  which  requires 
employers  to  provide  their  employees 
with  "employment  and  a  place  of 
employment  which  are  free  frt)m 
recognized  hazards  that  are  causing  or 
are  likely  to  cause  death  or  serious 
physical  harm."  and  that  the  abatement 
procedures  prescribed  by  this  regvdation 
apply  to  both  types  of  violations.  This 
definition  of  abatement  is  consistent 
with  that  used  in  Chapter  IV  of  OSHA's 
compliance  instruction,  GPL  2.103,  the 
Field  Inspection  Reference  Manual 
(FIRM).  Examples  of  methods 
commonly  used  to  abate  cited  hazards 
indude  the  use  of  engineering  controls 


(such  as  local  exhaust  ventilation)  to 
reduce  the  exposure  of  employees  to  a 
toxic  substance  to  the  levels  prescribed 
by  an  OSHA  standard:  correction  of  a 
deficiency  in  a  program,  such  as  the 
respiratory  protection  program  required 
by  29  CFR  1910.134;  or  the  use  of 
permissible  electrical  equipment  to 
eliminate  a  fire  hazard. 

Abatement  Date 

The  final  rule  defines  the  abatement 
date  for  an  imcontested  dtatiou  as  the 
later  of  the  following  dates:  the 
abatement  date  identified  in  the 
dtation;  the  date  approved  by  OSHA  or 
established  in  litigation  as  a  result  of  a 
PMA;  or  the  date  established  in  a 
citation  by  an  informal  settlement 
agreement.  For  contested  citation  items 
for  which  the  Occupational  Safety  and 
Health  Review  Commission  has  issued  a 
final  order,  the  abatement  date  is  the 
later  of  the  following  dates:  the  date 
identified  in  the  final  order  for 
abatement:  the  date  computed  by  adding 
the  period  allowed  in  the  dtation  for 
abatement  to  the  final  order  date;  or  the 
date  estabUshed  by  a  formal  settlement 
agreement.  OSHA  has  added  this 
defiiution  to  the  final  rule  to  provide 
cited  employers  with  specific 
information  on  the  meaning  of  this  term 
as  it  is  used  in  the  final  regulation. 

Affected  Employees 

"Affeded  employees"  is  defined  to 
mean  "those  employees  who  are 
exposed  to  the  hazard(s)  identified  as 
violation(s)  in  a  citation."  This 
definition  has  been  added  to  clarify  that 
the  term,  as  used  in  this  regulation, 
applies  specifically  to  those  employees 
who  are  put  at  risk  by  the  safety  or 
health  hazard  cited  by  the  OSHA 
Compliance  Officer. 

OSHA  received  one  comment  (Ex.  4- 
31)  asking  that  the  word  "worksite"  be 
defined  because,  according  to  this 
commenter.  it  was  used  ambiguously  in 
the  proposal.  Instead  of  defining  this 
term,  however.  OSHA  has  responded  to 
this  comment  by  ensuring  that  the  word 
"worksite"  is  used  unambiguously  in 
the  final  rule. 

Final  Order  Date 

The  final  regulation  defines  the  final 
order  date  for  imcontested  dtation  items 
as  the  15th  working  day  afier  the 
employer  receives  an  OSHA  dtation. 
For  a  contested  dtation  item,  the  final 
order  date  is  (A)  the  30th  day  after  the 
date  on  which  a  dedsion  or  order  of  a 
Commission  (OSHRC)  administrative 
law  judge  has  been  docketed  with  the 
Commission  unless  a  member  has 
direded  review;  or  (B)  if  review  has 
been  directed,  the  30th  day  afier  the 
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date  on  which  the  Commission  decided 
or  issued  an  order  on  all  or  the  pertinent 
pait(s)  of  the  case;  or  (C)  the  date  on 
which  a  Federal  appeals  court  issues  a 
decision  in  a  case  in  which  a  final  order 
of  OSHRC  has  been  stayed.  OSHA  has 
added  a  definition  of  this  term  to  the 
final  regulation  to  provide  employers 
with  specific  information  on  the 
meaning  of  this  term  in  the  context  of 
the  final  rule. 

Movable  Equipment 

The  final  rule  defines  movable 
equipment  as  any  hand-held  or  non- 
hand-held  machine  or  device,  whether 
powered  or  unpowered,  that  is  used  to 
do  work  and  is  moved  within  or 
between  worksites.  This  definition  has 
been  added  to  the  final  rule  to  clarify 
the  types  of  equipment  to  which  the 
requirements  of  paragraph  (i)  of  the  final 
rule  apply. 

Pamgmph  (c).  Abatement  Certification 

Paragraph  (c)  of  the  final  rule  sets 
forth  the  requirements  employers  must 
follow  to  certify  that  they  have  abated 
a  workplace-specific  safety  or  health 
hazard  dted  by  OSHA.  The  title  of 
paragraph  (c)  has  been  revised  from  that 
used  in  the  proposed  rule,  "abatement 
certificate."  to  "abatement  certification" 
to  emphasize  that  the  requirements  of 
this  paragraph  relate  to  the  process  of 
abatement  certification,  rather  than  to  a 
particular  dociunent. 

Many  commenters  favored  changing 
the  Agency's  current  administratively 
imposed  abatement  verification 
procedures  or  suggested  modifications 
to  the  abatement  certification  paragraph 
of  the  proposed  rule  (Exs.  4-18,  4-32, 
4-53,  4-55,  and  4-57).  These 
partici{>ants  recommended  that  OSHA 
adopt  a  "tiered"  approach  to  abatement, 
i.e..  one  that  tailors  the  extent  of  the 
abatement  verification  required  to  the 
seriousness  of  the  hazardous  condition 
dted  and  the  employer's  abatement 
response.  The  final  regulation  reflects 
this  approach,  and  the  following 
paragraphs  describe  the  comments 
received  on  the  various  provisions  of 
paragraph  (c)  and  OSHA's  reasoning  for 
including  the  requirements  that  appear 
in  the  final  regulation. 

Paragraph  (c)(1)  of  the  final  regulation 
states  the  obhgation  of  employers  who 
have  received  a  dtation  to  certify  to 
OSHA  that  they  have  abated  the  cited 
hazardous  condition.  Certification  of 
abatement  must  occur  within  10 
calendar  days  of  the  completion  of  the 
abatement  action,  except  in  those 
situations  addressed  by  paragraph  (c)(2) 
of  the  final  regulation.  The  proposed 
regulation  would  have  allowed 
employers  30  calendar  days  between  the 


time  they  abated  a  dted  violation  and 
the  time  they  submitted  an  abatement 
certificate  to  this  effect  to  OSHA. 
Several  commenters  (Exs.  4-26.  4-30. 
4-50.  and  4-72)  stated  that  30  days  was 
too  long  an  interval  between  completion 
of  abatement  and  certification  of 
abatement  to  OSHA.  Some  of  these 
commenters  argued  that  this  interval 
would  delay  the  OSHA  abatement 
certification  review  process,  while 
others  stated  that  allowing  such  a 
lengthy  period  of  time  would  mean  that 
exposed  employees  would  not  receive 
timely  notification  that  the  hazardous 
condition  to  which  they  had  been 
exposed  had  been  abated.  One 
commenter  (Ex.  4-50)  stated: 

The  employer  should  be  required  to  submit 
the  abatement  certificate  on.  or  within  a  few 
days  after,  the  abatement  date.  In  this  way, 
employee*,  who  by  virtue  of  the  natura  of  the 
hazard  noay  not  otherwise  be  privy  to 
knowledge  regarding  the  employer's 
abatement  action,  will  not  be  forced  to  wait 
thirty  days  beyond  the  abatement  date  to 
know  whether  the  hazard  has  been  removed 
and  their  workplace  is  safe. 

Other  commenters  (Exs.  4-28  and  4-^2), 
however,  argued  that  30  days  was 
insuffident  time  for  employers  to 
process  certification  documents  through 
multiple  levels  of  legal  and 
administrative  review. 

hi  the  final  regulation,  the  period 
between  the  abatement  date  and 
submission  of  the  required  abatement 
information  is  10  calendar  days,  which 
will  ensure  that  abatement  verification 
is  completed  in  an  expeditious  manner. 
OSHA  believes  that  a  10  calendar  day 
period  is  adequate  because  the  Agency 
has  simplified  the  abatement  process  by 
providing  an  example  of  a  non- 
mandatory  abatement  certification  letter 
in  Appendix  A.  Use  of  this  simplified 
form,  or  an  equivalent -form  chosen  by 
the  employer  that  contains  the  same 
information,  will  also  facilitate 
corporate  review  of  the  required 
abatement  information. 

Paragraph  (c)(2)  spedfies  that 
employers  who  abate  a  hazard  identified 
by  an  OSHA  Compliance  Officer 
immediately,  i.e.,  either  during  the 
inspection  or  within  24  hours  of  the 
time  the  hazard  was  identified,  are  not 
required  to  certify  abatement  to  OSHA 
in  a  separate  certification  letter.  In  such 
cases,  however,  the  Compliance  Officer 
must  note  in  the  citation  that  such 
immediate  abatement  has  occujred. 
Paragraph  (c)(2)  has  been  added  to  the 
final  rule  in  response  to  comments  &t)m 
rulemaking  participants  who  urged  the 
Agency  to  eUminate  unnecessary 
paperwork  and  streamline  the  process 
for  those  employers  who  choose  to  abate 
a  cited  hazaid  immediately  (defined  as 


during  the  on-site  portion  of  the 
inspection,  within  24  hours  after  the 
violation  was  identified). 

hi  the  preamble  to  the  proposal. 
OSHA  raised  a  number  of  questions, 
induding  one  (Question  8)  that  asked 
for  comment  on  the  need  for  written 
abatement  certification  procedures  in 
cases  where  employers  abate  hazards 
immediately.  This  question  eUdted 
more  conunents  than  any  other. 
Conunenters  (Exs.  4-7,  4-9  to  4-23,  4- 
28,  4-31  to  4-35, 4-39,  4-42,  4-47,  4- 
48,  4-54  to  4-57,  4-59,  4-61,  4-62,  4- 
64.  4-65,  4-67,  4-69.  4-75,  4-77,  4-79, 
4-83,  4—84,  and  4—85)  were  unanimous 
in  the  opinion  that  abatement 
certification  and  documentation  should 
not  be  required  if  immediate  abatement 
of  the  violation  is  observed  by  the 
OSHA  CompUance  Officer  or  occurs 
shortly  thereafter.  These  partidpants 
also  stated  that  the  proposed 
certification  requirements,  which 
contained  no  such  exception  for 
immediate  abatement,  would  impose  a 
substantial  and  unnecessary  regulatory 
burden  on  employers  choosing  the 
immediate  abatement  approach. 

At  the  time  of  the  proposal,  it  was 
OSHA's  practice  to  require  and 
maintain  an  extensive  abatement  "paper 
trail"  to  ensure  that  dted  violations  had 
been  abated.  In  the  meantime,  however, 
in  keeping  with  OSHA's  efforts  to 
reduce  p>aperwork,  encourage 
compliance,  enhance  employee 
protections,  and  streamline  the  process 
both  for  OSHA  and  employers,  die 
Agency  has  developed  a  software 
program  to  print  citations  that  allows 
Compliance  Officers  to  record  their 
observation  of  immediate  abatement 
directly  on  the  dtation  form.  This 
means  that  citations  now  provide  a 
means  for  OSHA  to  audit  immediate 
abatements,  which  makes  employer 
certification  of  such  abatement 
unnecessary.  To  ensure  that  immediate 
abatements  are  properly  documented, 
which  will  also  avoid  unnecessary 
follow-up  inspections,  the  Compliance 
Officer  will  simply  record  the 
immediate  abatement  on  Form  OSHA- 
IB  (i.e.,  will  enter  the  specific  citation 
item  and  the  phrase  "corrected  during 
inspection"  on  this  form)  or  its 
equivalent. 

Paragraph  (c)(3)  identifies  the 
minimum  abatement-related 
information  that  employers  must 
include  in  the  abatement  certification 
they  submit  to  the  OSHA  Area  Director. 
(Additional  information,  such  as  the 
employer's  name  and  address,  that  must 
be  induded  is  spedfied  in  paragraph  (h) 
of  this  section,  along  with  other  details 
pertaining  to  the  transmittal  of 
abatement  information.)  The 


information  required  by  paragraph  (c)(3) 
includes,  for  each  cited  violation,  the 
date  and  method  of  abatement  used,  and 
a  statement  that  affected  employees  and 
their  representatives  have  been 
informed  of  the  abatement. 

The  abatement  certification 
information  required  by  OSHA  is 
similar  to  that  contained  in  the 
corresponding  paragraph  of  the 
proposal,  although  the  language  has 
been  simplified  in  the  final  rule.  OSHA 
believes  that,  in  most  cases,  a  brief  one- 
sentence  statement  describing  the  action 
taken  to  abate  a  violation  (e.g., 
"replaced  guard  on  saw")  will  be  all 
that  is  needed  in  the  certification  letter. 
The  proposal  would  have  required  the 
employer  to  specify  in  the  abatement 
certification  letter  those  instances  where 
an  abatement  had  not  been  completed  as 
planned.  The  proposal  would  also  have 
required  the  employer  to  submit  a 
subsequent  abatement  certification  letter 
to  OSHA  when  such  a  delayed 
abatement  had  actually  been  completed. 
These  requirements  do  not  appear  in  the 
final  regulation,  however,  bwause 
existing  OSHA  regulations  provide  for 
the  employer  to  file  a  petition  for 
modification  of  abatement  (PMA)  date 
in  cases  of  delayed  abatement  In  other 
words,  for  cases  in  which  an  employer 
has  not  abated  a  violation  as  planned, 
the  employer's  filing  of  a  PMA  under  29 
CFR  1903.14(a)  reinitiates  the  abatement 
certification  process; 

The  proposed  requirement  to  include 
the  date  on  which  tihe  employer  signed 
the  abatement  certification  letter  is  also 
not  included  in  the  final  regulation,  in 
response  to  a  recommendation  made  by 
a  commenter  (Ex.  4—61).  OSHA 
determined  that  this  requirement  served 
no  useful  purpose  because  the 
abatement  date  is  already  provided  in 
the  abatement  certification  letter,  which 
is  signed  by  the  employer. 

One  of  the  questions  raised  in  the 
preamble  to  the  proposed  rule  (Question 
9)  asked  whether  an  Agency-developed 
sample  abatement  certification  form  for 
employers  to  use  would  be  useful  and 
specifically  asked  about  the  information 
such  a  form  should  contain.  Several 
commenters  (Exs.  4-28.  4-39,  4-42.  and 
4-67)  stated  that  such  a  form  would 
reduce  the  compliance  burden  on 
employers.  The  sample  abatement 
certification  letter,  which  is  included  as 
non-mandatory  Appendix  A  to  the  final 
regulation,  was  developed  in  response 
to  these  comments.  Appendix  A  is  a 
Sfimple  abatement  certification  letter 
that  is  appropriate  for  certifying  both 
individual  or  multiple  citation  items  (in 
the  latter  case,  employers  can  simply 
add  lines  as  required).  OSHA  has 
developed  this  abatement  certification 


form,  which  is  non-mandatory, 
specifically  to  reduce  the  time  and 
resource  burdens  for  cited  employers, 
which  w^  of  concern  to  several 
commenters  (Exs.  4-9,  4-18,  4-19,  and 
4-48). 

Paragraph  (d),  Abatement 
Documentation 

Paragraph  (d).  Abatement 
documentation,  specifies  the 
requirements  employers  must  follow  to 
document  the  completion  of  abatement 
for  willful  or  repeat  violations  and  for 
any  serious  violation  for  which  the 
citation  indicates  that  such 
documentation  is  required. 

Requiring  additional  abatement 
documentation  for  these  more  serious 
violations  reflects  the  tailored  approach 
that  many  commenters  (Exs.  4-18,  4-20, 
4-24, 4-32. 4-40, 4-43, 4-44, 4-53,  4- 
55,  and  4-57)  urged  the  Agency  to  take. 
Such  a  tiered  approach  would  require 
only  a  simple  letter  certifying  abatement 
for  other-than-serious  violations  and  for 
many  serious  violations  but  would 
require  both  a  certification  letter  and 
more  extensive  documentation  for  the 
most  serious  violations,  i.e.,  willful  or 
repeat  violations  and  those  serious 
violations  determined  by  OSHA  on  the 
citation  to  warrant  such  documentation. 

Some  commenters  (Exs.  4—49  and  4— 
50)  recommended  that  certification  and 
doctimentation  be  required  for  all 
violations,  including  other-than-serious 
violations,  as  has  been  OSHA's  practice 
in  the  past.  These  commenters  argued 
that  full  certification  and 
documentation  were  needed  in  every 
case  to  ensure  protection  to  employees 
exposed  to  the  cited  hazards.  In 
contrast,  one  commenter  (Ex.  4-61) 
stated  that  abatement  docvunentation 
should  not  be  required  for  any  violation 
because  requiring  employers  merely  to 
certify  abatement  was  sufficient. 

In  tne  final  regulation,  OSHA  has 
adopted  a  tiered  abatement  certification 
approach  that  is  based  on  the  fype  of 
violation  for  which  the  citation  was 
issued  and  the  employer's  abatement 
actions  in  response  to  the  citation.  The 
abatement  certification  process  for 
other-than-serious  violations  has  been 
streamlined  in  the  final  rule  as  much  as 
possible,  while  the  process  for  ensuring 
the  abatement  of  more  serious  violations 
is  more  extensive,  as  befits  the  greater 
complexity  and  degree  of  hazard  posed 
to  workers  by  such  violations.  OSHA's 
reasoning  is  discussed  below. 

Other-uian-serious  violations  do  not 
expose  employees  to  life  threatening  or 
permanently  injurious  conditions. 
because  they  are  defined  by  OSHA  as 
violations  that  "cannot  reasonably  be 
predicted  to  cause  death  or  serious 


physical  harm  to  exposed  employees, 
but  (that  do]  have  a  direct  and 
immediate  relationship  to  their  health 
and  safefy."  (See  OSHA  Instruction  CPL 
2.103.  Chapter  m.  p.  II1-6.  September 
26, 1994.) 

Although  other-than-serious 
violations  are  of  concern  to  OSHA, 
abatement  of  these  violations  warrants  a 
lesser  commitment  of  Agency  resources 
than  does  the  abatement  of  more  serious 
violations.  This  is  particularly  the  case 
since  other  provisions  of  the  final 
regulation  will  act  to  provide  additional 
protections  for  employees  throughout 
the  abatement  process.  For  example, 
paragraph  (g)  requires  that  employers 
inform  affected  employees  (i.e.,  those 
direcUy  affected  by  the  dted  hazard)^ 
and  their  representatives  of  the 
employer's  abatement  activities; 
employees  and  their  representatives 
must  aJso  be  given  the  opportunity  to 
examine  and  copy  all  abatement 
materials  prepared  by  the  employer  in 
response  to  this  regulation.  These 
notification  requirements  will  ensure 
that  affected  employees  are  aware  of  the 
employer's  abatement  activities  and  will 
also  increase  the  incentives  for 
employers  to  provide  accurate  and 
timely  information  about  their 
at)atement  activities.  Thus,  in  adopting 
a  tiered  approach  to  abatement 
verification,  OSHA  is  making  effiactive 
use  of  both  Agency  and  employer 
resources  by  placing  an  appropriate 
emphasis  on  the  more  serious 
violations.  This  approach  also  is 
consistent  with  the  GAO's 
recommendations  regarding  abatement 
verification  for  such  violations. 

As  required  by  paragraphs  (c)  and  (d), 
those  employers  who  have  received 
citations  for  willful  or  repeat  violations, 
or  for  specifically  identified  serious 
violations,  must  certify  and  provide 
documentary  evidence  of  their  _ 

abatement  actions.  Although  OSHA     * 
retains  the  discretion  to  identify  any 
serious  cited  hazard  as  one  requiring 
abatement  documentation  as  well  as 
certification,  OSHA  will  generally 
require  such  docimientation  only  for 
"high-gravity"  serious  violations.  High- 
gravity  serious  violations  are  those 
violations  that  relate  to  hazards  that 
have  a  higher  level  of  severity  and  a 
higher  probability  of  resulting  in 
employee  injury,  illness,  or  death  than 
other  serious  violations.  Examples  of 
high-gravity  serious  violations  are:  (1)  A 
storage  loft  located  10  feet  above  the 
work  floor  is  accessed  and  worked  in  by 
employees  daily,  and  the  open  side  of 
the  loft  does  not  have  a  guard  rail.  A  £b11 
would  result  in  a  severe  employee 
injury,  and  the  prol>ability  of  a  fall 
occurring  is  great  because  of  the 
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frequency  of  exposure.  (2)  An 
electrically  powered  miter  saw  is  being 
used  daily  with  the  lower  blade  guard 
secured  in  the  retracted  position.  The 
probability  of  injury  is  great  due  to  the 
frequency  of  use  and  the  proximity  of 
the  employee's  hand  to  the  rotating 
blade.  The  severity  of  the  resulting 
injxuy  would  undoubtedly  be  high. 

After  a  careful  review  both  of  the 
comments  received  and  OSHA's  own 
enforcement  experience,  OSHA  has 
determined  that  it  is  appropriate  to 
require  abatement  certiHcation  for  all 
dted  hazardous  conditions  but  to 
reserve  submission  of  full  docujnentary 
evidence  of  abatement  for  the  most 
serious  violations  only.  Comments  (£xs. 
4-12  through  4-16,  4-23,  4-55) 
submitted  to  the  record  also  suggest  that 
a  number  of  othw  Federal  agencies  have 
adopted  abatement  dociunentaticm 
procedures  similar  to  those  being 
promulgated  by  OSHA,  which  increases 
the  Agency's  confidence  in  adopting 
this  approach. 

OSHA  retains  the  discretion,  under 
paragraph  (d)(1),  to  require 
documentation  of  abatement  for  any 
serious  violation  that  warrants  this  extra 
measure  of  assurance.  OSHA  must 
specifically  identify  in  the  citation  those 
citation  items  for  which  such 
documentation  is  required.  However, 
OSHA  generally  intends  to  require 
abatement  documentation  in  low-or 
medium-gravity  serious  violation 
sitiiations  only  where,  in  the  past  10 
years,  an  employer  has  received  a 
citation  either  for  a  willful  or  failure-to- 
abate  violation  or  has  a  history  of 
compUance  violations  that  resulted  in  a 
fatahty  or  in  serious  physical  harm  to  an 
employee.  OSHA  believes  that  the 
abatement  activities  of  these  employers 
deserve  closer  scrutiny  and  more  careful 
documentation,  to  ensure  that  cited 
hazardous  conditions  are  appropriately 
abated  and  to  prevent  similar 
occurrences  in  the  future.  Before  the 
effective  date  of  this  regixlation,  OSHA 
will  issue  a  directive  to  the  field 
spediying  the  conditions  under  which 
the  Agency  will  exercise  its 
discretionary  authority  to  require 
abatement  dociunentation  for  serious 
violations  that  are  not  classified  as  high- 
gravity. 

Paragraph  (dK2)  of  the  final  regulation 
specifies  the  types  of  documentary 
evidence  needed  to  fulfill  the  abatement 
dociunentation  requirements  set  forth  in 
paragraph  (d)(1).  Examples  of  acceptable 
documentation  may  include  invoices  for 
the  purchase  of  control  equipment,  bills 
from  repair  services,  photographs  or 
video  evidence  of  the  abated  hazard,  or 
other  wrritten  records.  Additional 


examples  of  documentary  evidence  are 
discussed  below. 

In  the  preamble  to  the  proposal, 
OSHA  a^ed  for  comment  on  the  type, 
sufficiency,  and  quaUty  of  abatement 
document-ation  that  should  be  required. 
One  commenter,  the  United 
Steelworkers  of  America  (Ex.  4-72), 
stated  that  pre-and  post-abatement 
photographs,  in  addition  to  other  forms 
of  abatement  documentation,  should  be 
provided  by  employers  to  assist  the 
Agency  in  evaluating  abatement.  Other 
commenters  (Exs.  4-26,  4-47.  and  4-53) 
recommended  that  the  text  of  the  final 
rule  include  examples  of  the  types  of 
abatement  documentation  that  would  be 
acceptable. 

In  response  to  these  comments,  OSHA 
has  included  some  examples  of 
appropriate  abatement  documentation 
in  the  final  regulatory  text  and  has 
expanded  this  section  of  the  preamble  to 
provide  additional  detail.  Examples  of 
acceptable  documentation  could 
include:  photographs  of  the  abated 
condition  (e.g.,  a  machine's  point  of 
operation  guard  in  place);  an  invoice  or 
sales  receipt  from  a  manufacturer  or 
supplier  of  the  equipment  used  to 
achieve  abatement;  reports  or 
evaluations  by  safety  and  health 
professionals  describing  the  actions 
taken  to  abate  the  hazard  or  a  report  of 
results  of  analytical  testing; 
documentation  frt>m  the  manufacturer 
that  the  article  repaired  is  within  the 
manufsctuier's  specifications;  a  copy  of 
a  signed  contract  for  goods  and  services 
(e.g.,  for  needed  protective  equipment, 
an  evaluation  by  a  safety  engineer,  etc); 
records  of  training  completed  by 
employees  (if  the  citation  is  related  to 
inadequate  employee  training);  a 
photograph  or  videotaf>e  of  the  abated 
condition  that  identifies  the  citation 
number  and  item  number;  or  a  copy  of 
program  doounents  (if  the  citation 
relates  to  a  missing  or  inadequate 
program,  such  as  a  deficiency  in  the 
employer's  respirator  [Mtigram  or  hazard 
communication  program). 

As  these  examples  demonstrate, 
abatement  documentation  must  be 
objective  and  describe  or  portray  the 
abated  condition  adequately.  However, 
the  final  regulation  does  not  mandate  a 
particular  type  of  documentary  evidence 
for  any  specific  cited  condition;  this 
determination  remains  the 
responsibiUty  of  the  employer,  who 
OSHA  believes  is  in  the  best  position  to 
make  this  judgment.  The  acceptability 
of  the  abatement  dociunentation  will  be 
assessed  by  OSHA,  either  during 
abatement  negotiations  with  the 
employer  or  after  receipt  of  the 
abatement  documentation  as  part  of  the 
employer's  abatement  certification 


submission.  For  example,  although 
photographs  are  listed  in  the  final 
regulation  as  an  example  of  abatement 
documentation,  OSHA  will  not  require 
that  photographs,  including 
photographs  of  pre-and  post-abatement 
conditions,  always  be  used  to  satisfy 
this  requirement.  Whether  photographs 
are  appropriate,  and  the  best  kinds  of 
photographs,  is  best  determined  through 
discussions  between  the  employer  and 
OSHA,  using  the  information  available 
in  the  citation  and  the  Agency's 
knowledge  of  the  employer's  workplace 
and  history. 

In  summary.  OSHA  finds  that  the 
abatement  verification  procedures  being 
put  in  place  by  this  final  regulation  have 
several  components  that  will  interact  to 
ensure  employees  a  high  level  of 

Erotection  from  exposure  to  dted 
azards  while  simultaneously 
minimizing  the  amount  of  paperwork 
and  resources  employers  (and  OSHA) 
will  be  required  to  expend.  These 
components  include  a  tiered  system  of 
abatement  verification  that  requires 
increasing  levels  of  documentation  as 
the  seriousness  of  the  violation 
increases;  meaningful  employee 
involvement  in  all  aspects  of  the 
abatement  process,  which  will  increase 
the  reUability  of  employer  reporting  and 
provide  employees  with  the  information 
they  need  to  protect  themselves  and 
their  co-woikers  bom  exposure  to  dted 
hazards;  and  a  simplified  and 
standardized  reporting  process  that 
allows  employers  to  use  various  means 
of  submitting  abatement  information  to 
OSHA. 

Paragraph  (e).  Abatement  Plans 

Paragraph  (e)(1)  of  the  final  regulation 
spedfies  that  OSHA  may  require 
fliaployers  to  submit  abatement  plans 
for  abatements  having  dates  of  90  days 
or  greater  (except  for  other-than-serious 
violations).  OSHA  may  require  such 
plans  for  each  cited  violation  falling  in 
this  category  and  must  indicate  in  the 
dtation  which  citation  items  require 
such  plans.  These  provisions  have  been 
changed  somewhat  since  the  proposal. 
For  example,  the  proposed  rule  would 
have  permitted  OSHA  to  require  in  the 
dtation  that  an  employer  submit  a 
formal  plan  for  the  abatement  of  any 
safety  and  health  violation  for  which 
"multiple-step"  or  "long-term" 
abatement  was  necessary.  In  the  final 
regulation,  the  abatement  plan 
requirement  applies  only  to  the  more 
serious  violations  (serious,  willful,  or 
repeat  violations),  and  then  only  to 
those  abatements  that  have  been 
assigned  dates  of  90  days  or  more. 

Paragraph  (e)(2)  stipulates  that 
employers  must  submit  any  abatement 


plan  required  by  OSHA  within  25 
calendar  days  of  the  final  order  date. 
Abatement  plans  must  identify  the 
violations  and  the  steps  the  employer  is 
taking  to  abate  the  violation,  a  schedule 
for  achieving  abatement,  and,  where 
required  by  OSHA,  the  interim 
measures  the  employer  is  taking  to 
protect  employees  from  the  hazard 
represented  by  the  violation  until 
abatement  is  complete.  The  requirement 
to  provide  interim  protections  if 
directed  by  OSHA  to  do  so  has  been 
added  to  the  final  rule  to  be  consistent 
with  current  Agency  practice  and  to 
provide  employees  with  appropriate 
protection  in  those  situations 
warranting  it. 

Several  commentere  (Exs.  4-28,  4-53, 
4-68,  4-77,  and  4-79)  acknowledged 
OSHA's  need  for  information  on  the 
employer's  abatement  program  in 
complex  and  lengthy  abatements  but 
were  concerned  about  the 
administrative  burden  and  cost  of 
formal  plans.  For  example,  the  Chemical 
Manu&cturers  Association  (Ex.  4-28) 
stated: 

OSHA  accomplishes  nothing  by  requiring 
detailed  abatement  plans.  The  only 
information  OSHA  needs  in  this  situation  is 
the  actions  the  employer  will  take  and  the 
dates  the  actions  will  l>e  completed.  This 
provides  OSHA  with  the  ability  to  measure 
whether  abatement  is  being  achieved  and  by 
the  date  specified. 

Another  commenter.  United 
Technologies  (Ex.  4—53),  interpreted  the 
term  "formal,"  as  used  in  the  proposed 
regulation,  to  mean  "detailed."  and 
recommended  that  this  "formal/ 
detailed"  requirement  be  deleted  and 
replaced  with  a  "written  plan  outlining 
the  schedule  for  the  implementation  of 
measures  to  achieve  abatement."  Noting 
that  an  abbreviated  abatement  plan 
would  reduce  the  paperwork  burden  on 
employers.  United  Technologies  stated 
that  "[t]he  2  hour  preparation  time  in 
the  Proposed  Rule's  economic  modeling 
(to  develop  an  abatement  plan]  may 
underestimate  the  amount  of  time 
necessary  to  prepare  a  detailed  plan. 
*  •  *"  The  American  Society  of  Safety 
Engineers  (ASSE)(Ex.  4-68) 
recommended  that  an  abatement  plan 
consist  simply  of  "a  written  outline 
setting  forth  an  implementation 
schedule  for  measures  to  achieve 
abatement."  ASSE  stated  further  that 
"[t]he  plan  need  not  be  'detailed'  as  long 
as  a  schedule  exists  against  which 
abatement  can  be  measured." 

Several  commenters  (Exs.  4-8,  4-22, 
and  4-79)  interpreted  the  proposed 
requirement  for  abatement  plans  as 
applying  to  all  violations  and  indicated 
their  concern  with  the  scope  of  this 
requirement.  Two  commentere  (Exs.  4- 


42  and  4—43)  argued  that  this  proposed 
requirement  allowed  OSHA  too  much 
discretion  and  would  therefore  result  in 
inconsistent  application  of  the 
abatement  plan  requirement. 

In  response  to  these  comments,  OSHA 
has  made  two  important  revisions  that 
are  reflected  in  paragraph  (e)(1)  of  the 
final  regulation.  First,  the  requirement 
now  limits  the  applicability  of  this 
provision  to  abatements  of  more  serious 
violations  that  require  longer  than  90 
days  to  complete.  In  contrast,  the 
proposed  regulation  limited  abatement 
plans  to  multiple-step  or  long-term 
abatement  situations  but  did  not  specify 
what  "long-term"  meant.  In  place  of  the 
proposed  terms  "multi-step"  and  "long- 
term,"  the  final  regulation  specifies  that 
abatement  plans  are  not  required  unless 
the  abatement  period  is  longer  than  90 
calendar  days,  and  then  only  if  required 
by  OSHA. 

OSHA  chose  90  days  as  the 
appropriate  trigger  for  abatement  plans 
because  the  Agency's  analysis  of  recent 
inspection  data  demonstrated  that  more 
than  90  percent  of  abatements  were 
completed  within  a  90-day  period.  After 
that  period,  the  rate  at  which 
abatements  were  completed  slowed 
significantly,  indicating  that  the  types  of 
activities  necessary  for  abatements 
taking  longer  than  90  calendar  days 
differed  substantially  from  those  needed 
for  abatements  of  shorter  duration  (i.e., 
abatements  taking  more  than  90 
calendar  days  appear  to  be  extremely 
complex,  and  may  require  complicated 
funding  arrangements  as  well  as 
detailed  design  and  fabrication  efforts). 

Even  for  abatement  periods  that 
exceed  90  calendar  days,  the  final 
regulation  provides  OSHA  with  the 
discretion  to  decide  whether  an 
abatement  plan  is  or  is  not  needed.  The 
Agency  believes  that  Area  Directora  are 
in  the  best  position  to  determine 
whether  such  plans  are  needed  because 
they  are  most  familiar  with  the 
employer  and  the  violations  described 
in  a  citation.  The  flexibility  granted  by 
this  requirement  will  substantially 
reduce  the  regulatory  burden  that  would 
be  imposed  both  on  OSHA  and 
employers  by  a  blanket  provision 
requiring  plans  for  all  lengthy 
abatements.  At  the  same  time,  allowing 
OSHA  discretion  to  require  an 
abatement  plan  will  ensure  that 
employees  are  protected  in  those 
complex  and  lengthy  abatements  where 
additional  information  is  necessary  to 
ensure  satisfactory  abatement  progress 
and,  if  deemed  necessary  by  OSHA, 
interim  employee  protection. 

The  requirement  for  abatement  plans 
for  complex  abatements  is  consistent 
with  the  way  OSHA  has  done  business 


for  several  years.  For  example,  these 
plans  often  are  developed  jointly  by 
OSHA  and  the  employer,  either  during 
an  inspection  or  prior  to  the  time  the 
employer  receives  a  citation;  the 
resulting  plans  are  then  incorporated 
into  the  citation  narrative.  Thus,  the  90- 
day  requirement  will  not  in  any  way 
affect  the  current  negotiation  process 
that  occurs  between  employers  and 
OSHA  with  regard  to  abatement  plans. 
This  final  regulation  only  specifies  the 
conditions  under  which  abatement 
plans  may  be  required  by  OSHA. 

The  second  important  revision  made 
to  paragraph  (e)(1)  since  the  proposal  is 
the  elimination  of  other-than-serious 
violations  from  the  requirement  for 
abatement  plans.  OSHA's  analysis  of 
recent  inspection  data  showed  that  only 
a  few  other-than-serious  violations 
required  more  than  90  calendar  days  to 
abate.  In  view  of  the  small  number  of 
other-than-serious  violations  that  would 
be  subject  to  this  90-day  requirement 
and  to  be  consistent  with  the  "new 
OSHA"  philosophy  of  focusing  on  the 
more  serious  hazards,  the  final 
regulation  applies  the  abatement  plan 
requirements  only  to  violations 
classified  as  serious  or  above.  (See  the 
discussion  under  "Abatement 
certification"  in  this  preamble.) 

Paragraph  (e)(1)  also  explicitly  states 
that  OSHA  is  responsible  for  identifying 
and  communicating  to  the  employer 
which  citation  items  need  abatement 
plans.  This  provision  has  been  revised 
only  minimally  from  the  parallel 
requirement  in  the  proposal.  Appendix 
B.  which  is  non-mandatory,  is  a  sample 
abatement  plan  that  employers  may  use 
to  report  their  abatement  plans  to 
OSHA.  This  form  also  allows  several 
citation  items  to  be  combined  into  a 
single  abatement  plan.  Employers  are 
free  to  use  any  other  form  to  report  their 
abatement  progress,  providing  that  the 
form  used  contains  the  same 
information  as  that  shown  in  Appendix 
B. 

Final  rule  paragraph  (e)(2)  retains  the 
proposed  requirement  that  any  required 
abatement  plan  be  submitted  to  OSHA 
within  25  calendar  days  after  the  date  of 
the  final  order.  Several  commenters 
(Exs.  4-10,  4-42,  and  4-67)  stated  that 
the  25-day  period  was  too  brief  for 
employers  to  devise,  compile,  and 
obtain  managerial  approval  of 
abatement  plans,  especially  if  they  have 
many  violations  to  correct.  On  the  other 
hand,  one  commenter  (Ex.  4-72)  found 
the  25-day  submission  period  to  be 
excessive  and  recommended  a  10-day 
submission  period  instead. 

OSHA  believes  that  a  10-day 
submission  period  would  not  allow 
sufficient  time  for  employers  to 
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investigate  abatement  methods,  develop 
abatement  plan(s),  and  transmit  them 
(often  through  corporate  channels)  to 
OSHA.  However,  OSHA  believes  that 
the  abbreviated  format  specified  for 
abatement  plans  in  the  final  regulation 
makes  the  25-day  submission  period 
reasonable. 

In  the  proposal,  abatement  plans  were 
required  to  be  signed  and  dated  by  the 
employer.  However,  in  the  final 
regulation,  OSHA  has  decided  to  allow 
abatement  plans  to  be  signed  by  the 
employer  or  the  employer's 
representative  and  not  to  require  that 
abatement  plans  be  dated.  These 
revisions  make  the  signature  and  dating 
requirements  for  abatement  plans 
consistent  with  those  for  all  of  the 
abatement  documents  required  by  this 
regulation  (see  paragraph  (h)). 

Paragraph  (f).  Process  Reports 

Paragraph  (0  of  the  Gnal  regulation 
states  that  employers  are  required  to 
submit  periodic  progress  reports,  in 
addition  to  abatement  plans,  for  those 
more  serious  hazards  requiring  long- 
term  abatement  (i.e..  greater  than  90 
days)  and  that  OSHA  has  identified  as 
requiring  such  a  report  in  the  citation. 
The  corresponding  provision  of  the 
proposal  would  have  allowed  OSHA  to 
require  progress  ref>orts  for  all  "multi- 
step"  abatements.  This  term  has  been 
defined  in  the  final  regulation  to  mean 
abatements  requiring  90  calendar  days 
or  more  to  abate.  Progress  reports  are 
required  only  for  certain  abatement 
plans,  and  paragraph  (f)(1)  has  been 
revised  to  be  consistent  with  paragraph 
(eMl).  which  addresses  those  plans. 

Paragraph  (f)(1)  of  the  final  regulation 
indicates  that  OSHA  must  specify  in  the 
citation  each  of  the  citation  items  for 
which  a  progress  report  is  required  and 
the  dates  for  submission  of  the  initial 
progress  report,  which  may  not  be 
sooner  than  30  calendar  days  after  the 
submission  of  an  abatement  plan.  These 
requirements  are  unchanged  from  the 
proposal  except  that  the  requirement  for 
OSHA  to  specify  which  abatement 
measures  are  to  be  reported  has  been 
removed  from  the  final  regulation  as 
unnecessary. 

Final  rule  paragraph  (f)(2)  requires 
employers  who  submit  progress  reports 
to  include  in  such  reports  a  brief 
description  (generally  only  a  single- 
sentence  summary)  of  the  action  being 
taken  to  abate  each  dted  violation  and 
the  date  the  abatement  activity  was 
conducted. 

One  commenter  (Ex.  4-3)  stated  that 
OSHA  should  not  require  progress 
reports  if  an  employer  abates  a  cited 
violation  in  fewer  than  30  calendar  days 
after  the  date  of  the  final  order  or  the 


date  of  the  PMA  final  order.  This 
interpretation  reflects  confusion  over 
the  meaning  of  the  requirement  for 
progress  reports,  and  OSHA  has 
responded  by  clarifying  paragraph  (f)(1) 
of  the  final  regulation.  The  submission 
date  for  the  first  progress  report  is 
clearly  specified  in  paragraph  (f)(1)  in 
the  final  regulation  as  a  minimum  of  30 
or  more  calendar  days  after  the  date  on 
which  an  abatement  plan  was  submitted 
to  OSHA.  If  a  violation  requiring  a 
progress  report  (or  an  abatement  plan)  is 
abated  prior  to  the  submission  date,  the 
employer  would  be  required  only  to 
submit  the  abatement  certification  and 
abatement  documentation  information 
required  by  the  final  regulation. 

Citation  items  mSy  be  combined 
within  a  single  progress  report  if  the 
citation  items  being  combined  have  the 
same  abatement  actions,  proposed 
completion  dates,  and  actual 
completion  dates,  as  {}ermitted  by  the 
sample  progress  report  form  provided  in 
Appendix  B  to  the  final  regulation.  This 
form,  which  is  non-mtmdatory.  can  be 
used  either  for  individual  citation  items 
or  for  multiple  citation  items  meeting 
the  limitations  of  the  form. 

Like  all  abatement  documents  (see 
paragraph  (h)  of  this  section),  progress 
reports  must  be  signed  by  the  employer 
or  his/her  authorized  representative  and 
include  the  company  name  and  address, 
the  OSHA  inspection  number,  the 
citation  and  citation  item  numbers,  and 
a  statement  that  the  information 
provided  is  accurate.  The  citation  and 
item  numbers  are  needed  by  OSHA  to 
effidenUy  collate  progress  reports  with 
other  abatement  information  sent  to 
OSHA  by  the  employer. 

Paragraph  (g).  Employee  Notification 

In  the  proposal,  this  paragraph  was 
titled  "Posting  requirements."  In  the 
final  regulation,  it  has  been  designated 
paragraph  (g),  "Employee  notification," 
to  clarify  its  purpose,  which  is  to 
strengthen  the  abatement  verification 
process  by  involving  employees  in  all 
stages  of  that  process.  Paragraph  (g)(1) 
requires  employers  to  provide  those 
employees  afiiacted  by  the  cited 
hazardous  condition,  and  their 
representatives,  with  information  about 
abatement  activities  by  posting  a  copy 
or  summary  of  each  docimient 
submitted  to  OSHA  near  the  place 
where  the  violation  occurred. 

Paragraph  (g)(2)  specifically 
recognizes  that  posting  abatement 
documents  or  summaries  of  these 
documents  may  not  always  be  an 
effective  way  to  inform  affected 
employees  and  their  representatives  of 
the  employer's  abatement  activities  due 
to  the  characteristics  of  the  workplace  or 
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the  nature  of  particular  jobs.  For 
example,  it  may  be  difficult  for  an 
employer  whose  employees  work  out  of 
their  trucks  or  do  not  routinely  assemble 
at  a  central  location  to  communicate  the 
necessary  abatement  information  to 
these  employees  by  posting.  OSHA 
believes  that  employers  who  employ 
such  mobile  workers,  e.g.,  arborists, 
telephone  repair  persoimel,  landscape 
company  personnel,  salespeople,  are  in 
the  best  position  to  determine  how  most 
effectively  to  communicate  with  these 
employees  and  their  representatives 
about  those  abatement  activities  that 
affect  them.  For  example,  such 
employers  may  choose  to  convey  this 
information  in  the  employee's  pay 
envelope,  inside  the  Ud  of  the  work 
crew's  tool  box,  or  in  a  visible  location 
inside  the  compartment  that  contains 
the  cited  equipment.  Other  possible 
ways  of  providing  employees  and  their 
representatives  with  the  required 
information  include  discussing  the 
abatement  dociunents  with  these 
individuals  at  a  training  or  tool  box 
session  or  publishing  the  information  in 
an  employee  newsletter  or  other  general 
commimication  medium  that  reaches 
affected  employees  and  their 
representatives. 

Affected  employees  and  their 
representatives  also  may  request  copies 
of  all  abatement  documents  for 
examination  and  copying.  Employers 
are  required  by  paragraph  (g)(3)  to 
inform  such  employees  of  this  right. 

Paragraph  (g)(3)(i)  indicates  that 
employees  and  employee 
representatives  must  submit  requests  to 
examine  and  copy  abatement 
docimients  to  the  employer  within  three 
working  days  of  the  time  they  are 
notified  by  the  employer  that  such 
dociunents  have  been  submitted  to 
OSHA.  The  time  period  permitted  for 
requesting  abatement  dociunents  is 
consistent  with  the  citation  posting 
I>eriod  required  in  29  CFR  1903.16. 
OSHA  believes  that,  since  affected 
employees  and  their  representatives  are 
aware  of  the  dted  condition  because  it 
directly  affects  them,  3  working  days 
will  provide  sufficient  time  for  such 
employees  to  request  abatement 
documents. 

Paragraph  (g)(3)(ii)  requires  employers 
to  respond  to  such  requests  for 
abatement  materials  within  5  working 
days  of  the  receipt  of  such  requests.  One 
commenter  (Ex.  4-39)  recommended 
that  the  regulation  be  revised  to  spedfy 
the  period  during  which  employers 
must  make  abatement  documents 
available  for  examination  and  copying 
by  employees  and  their  representatives, 
and  the  final  rule  is  responsive  to  this 
comment.  The  posting  requirement  of 


paragraph  (g)(1)  is  also  responsive  to 
comments  (Exs.  4-19  and  4-21)  stating 
that  the  proposed  requirement,  which 
would  have  required  documents  to 
remain  posted  until  the  violation  was 
corrected  or  for  6  days,  whichever  was 
later,  was  too  burdensome.  As  these 
commenters  noted,  during  extended 
abatement  periods,  the  documents  are 
likely  to  deteriorate  or  to  be  removed. 
This  would  place  employers  in  violation 
of  this  paragraph  of  the  final  regulation, 
which  requires  them  to  ensure  that 
posted  documents  will  not  be  altered, 
defaced,  or  obstructed. 

Paragraph  (g)(4)  requires  employers  to 
ensure  that  notice  of  the  availability  of 
abatement  documents  is  provided  to 
employees  and  their  representatives  at 
the  same  time  or  before  the  required 
abatement  information  is  transmitted  to 
OSHA;  that  the  posted  documents  are 
not  defaced,  covered,  or  altered  so  as  to 
be  illegible;  and  that  the  documents 
remain  posted  for  three  working  days 
after  being  submitted  to  OSHA. 

This  paragraph  of  the  final  rule  has 
been  revised  in  response  to  comments 
received  on  the  parallel  provisions  of 
the  proposal.  These  changes  include 
revising  the  language  of  this 
requirement  to  conform  as  closely  as 
possible  with  OSHA's  existing  posting 
requirements,  which  are  codified  at  29 
CFTR  1903.16,  to  respond  to  a  comment 
(Ex.  4-33)  about  the  need  to  ensure 
consistency  between  the  requirements 
of  paragraph  (g)  and  those  of  29  CFR 
1903.16. 

OSHA  received  one  comment  on  the 
mobile  work  operation  issue  addressed 
by  paragraph  (g)(2)  of  the  final 
regulation.  The  National  Arborist 
Association  (Ex.  4-8)  asked  OSHA  to 
include  examples  of  alternative  posting 
locations  that  would  satisfy  the  posting 
requirement  for  employers  with  highly 
mobile  work  operations.  As  the 
discussion  above  indicates,  OSHA 
intends  to  provide  employers  with  a 
mobile  work  force  with  the  flexibiUty  to 
use  a  wide  range  of  methods  to  inform 
employees  about  abatement  activities. 
Whatever  method  is  chosen,  however, 
must  be  effective  in  communicating  the 
required  information  to  employees  and 
their  representatives. 

One  proposed  requirement  has  not 
been  carried  forward  in  the  final 
regulation.  Paragraph  (i)(2)  of  the 
proposal  would  have  permitted 
employers  to  post  a  notice  describing 
the  location  at  which  abatement  plans 
and  progress  reports  could  be  reviewed 
if  posting  these  documents  was  made 
impractical  by  their  size  or  magnitude. 
OSHA  believes  that  this  requirement  is 
unnecessary,  because  the  proposed 
provision  would  only  have  referred 


employees  to  the  location  of  the 
required  information  instead  of 
providing  them  with  the  information 
directly.  Additionally,  the  abatement 
certification,  abatement  plan,  and 
progress  report  provisions  of  the  final 
regulation  have  substantially  reduced 
the  size  and  magnitude  of  these 
documents,  which  will  make  employee 
notification  easier. 

OSHA  received  two  comments  (Exs. 
4-49  and  4-50)  urging  the  Agency  to 
require  employers  to  distribute 
abatement  documents  directly  to 
employee  representatives  as  a  means  of 
enhandng  the  completeness  and 
accuracy  of  these  documents.  OSHA  is 
concerned  that  the  voluminous  nature 
of  some  abatement  documentation,  e.g., 
documentary  proof  of  abatement,  would 
make  such  a  requirement  unnecessarily 
burdensome  for  employers.  The 
approach  adopted  in  the  final  rule 
affords  the  same  access,  examination, 
and  copying  rights  to  employee 
representatives  as  to  the  affected 
employees  themselves.  OSHA  believes 
that  requiring  employers  to  post  copies 
of  all  abatement  documents  in  a  readily 
accessible  place,  coupled  with  the  final 
rulers  requirement  that  employers 
provide  employees  and  their 
representatives  with  notice  of  their  right 
to  examine  and  copy  all  abatement- 
related  documents,  will  provide  both 
employees  and  their  representatives 
with  the  information  they  need  to  keep 
them  fully  informed  of  the  employer's 
abatement  activities,  as  requested  by 
these  commenters. 

The  proposal  spedfically  identified 
the  Assistant  Seoetary  as  a  person 
authorized  to  examine  and  copy 
abatement  documents.  However,  this 
provision  does  not  appear  in  the  final 
regulation  because,  under  Section  8  of 
the  OSH  Act,  the  Assistant  Secretary 
already  has  the  authority  to  review  these 
materials. 

Paragraph  (h).  Transmitting  Abatement 
Documents 

Paragraph  (g)  in  the  proposal,  which 
specified  requirements  for  transmitting 
abatement  information  to  OSHA,  has 
been  moved  to  paragraph  (h)  in  the  final 
regulation.  This  paragraph  contains 
requirements  that  employers  include  the 
following  information  in  all  abatement 
materials  submitted  to  OSHA:  The 
employer's  name  and  address;  the 
inspection  number;  the  dtation  number 
and  citation  item  number(s);  a  statement 
to  the  effect  that  the  information 
provided  by  the  employer  is  accurate; 
and  the  employer's  signature  or  that  of 
his/her  authorized  representative.  These 
requirements  apply  to  abatement 
certification  letters,  abatement 


documentation,  abatement  plans,  and 
progress  reports,  i.e.,  to  all  of  the 
abatement  verification  materials 
addressed  by  this  regulation.  Paragraph 
(h)(2)  specifies  that  the  date  of  postmark 
is  the  date  of  submission  for  mailed 
abatement  verification  documents. 
OSHA  expects  that  other  means  of 
transmission,  such  as  facsimile 
transmission,  will  also  be  used,  if 
approved  by  the  Area  Director  in  a  given 
case.  One  commenter  (Ex.  4-84)  urged 
OSHA  to  specifically  identify  electronic 
transmission  as  an  approved  method  in 
the  regulatory  text.  However,  although 
many  methods  of  transmission  are 
routinely  used  to  provide  the  Agency 
with  abatement  materials,  e.g.,  overnight 
courier,  hand  delivery,  OSHA  does  not 
believe  it  necessary  to  specifically  list 
these  methods  in  the  regulatory  text. 

The  proposed  rule  contained  a  note  to 
the  effect  that  Agency  receipt  of 
documents  should  not  be  interpreted  as 
compUance  with  the  regulation's 
transmittal  requirements.  Two 
commenters  (Exs.  4-10  and  4-69)  stated 
that  this  note  was  urmecessary  because 
it  merely  reminded  employers  to  retain 
proof  that  they  had  submitted  abatement 
certifications  and/or  documentation, 
especially  in  the  case  of  facsimile 
transmissions.  According  to  these 
commenters,  this  is  already  industry 
practice.  OSHA  agrees  that  the 
provisions  of  the  final  regulation  are 
adequate  to  notify  employers  that  they 
are  responsible  for  ensuring  that  OSHA 
has  received  the  required  abatement 
information.  This  note  therefore  does 
not  appear  in  the  final  regulation. 

The  proposal  contained  a  paragraph 
entiUed  Accuracy  of  documentation.  In 
the  final  regulation,  OSHA  has 
eliminated  this  paragraph  and  simply 
requires  that  employers  attest  to  the 
accuracy  of  any  abatement-related 
information  they  submit  to  OSHA  at  the 
time  of  transmittal.  Accurate 
information  is  essential  to  the  working 
of  the  streamlined  abatement  process 
OSHA  is  putting  into  place  with  this 
final  regulation.  Based  on  the  Agency's 
past  experience,  OSHA  believes  that  the 
overwhelming  majority  of  employers 
recognize  the  importance  of  accurate 
abatement  information,  and  that  the 
incentives  provided  under  this  final 
regulation  (streamUned  process, 
availability  of  easy-to-use  abatement 
forms,  employee  involvement)  will 
encourage  full  compliance  with  the 
regulation's  provisions. 

Paragraph  (h)(1)  of  the  final  regulation 
requires  employers  to  provide  some 
information  that  was  not  specified  in 
the  proposal.  This  information  includes 
the  inspection,  dtation.  and  citation 
item  numbers.  OSHA  currently  assigns 
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each  violation  a  citation  and  item 
number  that  serves  as  a  unique 
identifier  for  that  inspection.  This 
additional  information  will  benefit  both 
the  Agency  and  employers  because  it 
will  enable  OSHA  to  distinguish  readily 
between  abated  and  unabated 
violations,  enhance  OSHA's  ability  to 
retrieve  and  review  abatement  materials, 
and  expedite  approval  of  abatement 
activities.  This  information  will  also 
allow  OSHA  to  determine  the 
appropriateness  and  completeness  of 
the  materials  submitted  by  employers 
and  to  identify  those  needing  additional 
attention. 

In  the  proposal,  abatement  certificates 
were  required  to  be  signed  by  the 
employer  or  the  employer's  duly 
authorized  representative.  In  the 
preamble  to  the  proposal.  OSHA  asked 
for  comments  on  the  appropriate  level 
of  management  needed  to  serve  as  an 
employer's  duly  authinized 
representative  in  abatement  matters. 
Coounenters  responding  to  this  question 
had  a  wide  range  of  opinions  on  this 
issue.  Some  argued  that  employers 
should  have  complete  discretion  in  this 
matter  (e.g.,  "OSHA  should  leave  to 
each  employer's  discretion  the  decision 
regarding  what  is  the  appropriate  level 
of  personnel  authorized  to  bind  the 
company  by  signing  the  abatement 
certification"  (Ex  4-83)).  while  others 
recommended  that  specific  personnel  be 
designated  for  this  function  (e.g.,  a 
corporate  officer  (Ex  4-28)  or  the  owner 
or  general  manager  (Ex  4-48)).  Many 
onnmenters  recommended  that 
signatory  authority  be  limited  to 
managers  who  have  knowledge  of  the 
employer's  abatement  activities  and  the 
authority  to  commit  the  employer's 
resources  to  these  activities  (Exs.  4-6, 
♦-7,  4-23.  4-33.  4-34,  4-54,  4-55.  4-56. 
4-64.  and  4—77).  Two  commenters 
supported  the  language  of  the  proposed 
requirement,  which  allowed  employers 
flexibility  in  designating  their 
representatives  (Exs.  4-47  and  4-67). 

The  Agency  has  decided  that  it  would 
be  inappropriate  to  identify  particular 
management  positions  or  job  titles  in 
this  requirement  because  positions  and 
tides  vary  widely  among  organizations. 
Accordingly,  the  final  regulation  has 
made  only  minor  revisions  to  the 
proposed  language.  For  example,  the 
word  "duly"  has  been  removed  from  the 
phrase  "authorized  representative"  to 
remove  any  suggestion  that  a  formal 
process  of  designating  an  authorized 
representative  is  required.  The  language 
of  this  provision  in  the  final  regulation 
thus  allows  employers  additional 
discretion  and  flexibility  in  assigning 
signatory  authority  for  the  purpose  of 


abatement  certification,  which  will 
further  expedite  the  process. 

Paragraph  (i).  Movable  Equipment 

Paragraph  (i)  of  the  final  regulation 
requires  employers  to  alert  employees  to 
the  presence  of  dted  movable 
equipment  on  the  worksite  either  by 
tagging  the  equipment's  operating 
controls  or  the  equipment's  hazardous 
components,  or  affixing  a  copy  of  the 
citation  itself  to  the  controls  or 
hazardous  components  of  the  dted 
equipment.  In  the  proposal,  this 
paragraph  was  designated  as  paragraph 
(f).  "Tagging  cited  equipment."  This 
title  has  been  revised  in  the  final 
regulation  to  better  indicate  that  this 
paragraph  applies  only  to  movable 
equipment,  as  defined  in  paragraph  (b) 
of  this  regulation. 

OSHA  has  included  this  requirement 
in  the  final  regulation  at  least  partly  in 
response  to  the  GAO's  findings 
(discussed  further  in  the  Background 
section  of  this  preamble)  that,  in  the 
past,  employers  may  have  been  able  to 
circumvent  abatement  by  removing 
hazardous  equipment  from  the  site  after 
it  had  been  dted  and  then  subsequently 
returning  this  equipment — without 
repair — to  the  site  or  moving  it  to 
another  site.  Two  commenters  (Exs.  4- 
9  and  4-57)  stated  that  the  tagging 
requirements  specified  in  the  proposal 
were  unnecessary  because  these 
requirements  duplicated  the  provisions 
of  29  CFR  1910.147  (i.e..  OSHA's 
"lockout-tagout"  standard).  OSHA 
beheves  that  these  commenters  have 
misconstrued  the  intent  of  29  CFR 
1910.147'8  lockout/tagout  requirements. 
The  tags  of  the  lockout/tagout  standard 
are  intended  to  alert  employees  that 
measures  have  been  taken  to  control 
hazardous  energy  before  service  or 
maintenance  is  performed  on  the 
equipment.  In  contrast,  the  warning  tags 
required  by  this  regulation  are  intended 
to  provide  warning  to  employees  that  a 
piece  of  equipment  needs  to  be  repaired 
and  poses  a  serious  risk  to  employees, 
and  to  provide  such  warning  even  in 
cases  where  that  equipment  is  moved  to 
another  location,  either  on  or  off  the 
worksite  where  it  was  first  cited. 

The  preamble  of  the  proposal  asked 
for  comment  on  the  proposed  tagging 
provision.  These  comments,  and 
OSHA's  responses  to  them,  are 
discussed  below.  The  proposal  would 
have  required  employers  to  affijc  a 
warning  tag  to  dted  equipment  on 
receipt  of  the  dtation.  OSHA  received  a 
number  of  comments  regarding  this 
paragraph.  One  commenter.  the 
American  Feed  Industry  Assodation 
(Ex  4-19).  was  concerned  about  the 


proposed  requirement's  lack  of 
spedfidty.  'This  commenter  stated: 

The  use  of  warning  tags  would  be 
inconsistent  and  confusing.  For  example,  a 
violation  could  be  dted  for  not  having  wheel 
chocks  in  place  under  a  parked  semi  trailer 
at  a  loading  dock.  What  should  be  tagged,  the 
chocks  or  the  trailer?  Would  the  employer 
keep  the  chocks  tagged  until  another  trailer 
was  parked  at  the  dock?  Would  an  employee 
not  use  the  chocks  on  that  trailer  assuming 
the  chocks  themselves  may  be  defective? 

Another  conunenter,  the  Synthetic 
Organic  Chemical  Manufadurers 
Assodation.  Inc.  (Ex.  4-22),  argued  that 
the  proposed  provision  was  duplicative 
of  OSHA's  existing  dtation  posting 
requirement: 

(Dhis  requirement  is  superfluous  and  a 
paperwork  burden.  In  most  cases  posting  of 
the  citation  would  alert  affected  employees 
that  a  hazard  exists.  An  additional  punitive 
piece  of  paper,  such  as  tagging,  would  not 
increase  employee  safety,  it  would  only  add 
to  the  requirements  for  abatement 

Two  other  commenters  (Exs.  4-25  and 
4-72)  expressed  support  for  the 
provision.  The  Food  &  Allied  Service 
Trades  (Ex  4-25)  commented,  "To 
strengthen  the  intent  of  this  provision, 
we  believe  the  cited  equipment  should 
be  incapacitated  until  the  hazard  has 
been  abated."  The  United  Steelworkers 
of  America  (Ex.  4-72)  strongly  endorsed 
the  tagging  provision,  noting  that: 

This  jrequirement)  will  help  to  ensure  that 
workers  are  fully  informed  as  to  [the] 
hazardls)  they  may  be  exposed  to.  The 
posting  requirements  related  to  posting  the 
citations  at  or  near  where  the  violations  exist 
have  been  diluted  over  the  years.  It  is  the 
exception  rather  than  the  rule  when  citations 
are  posted  at  or  near  the  violation.  Posting 
these  types  |ofl  tags  on  cited  equipment  will 
finally  achieve  what  the  drafters  of  the  OSH 
Act  intended,  namely  to  advise  workers  of 
unsafe  conditions  in  their  wcn-k  area. 
(Emphasis  in  original.) 

One  commenter,  the  National  Arborist 
Assodation  (Ex.  4-8).  argued  that 
tagging  a  single  piece  of  equipment  that 
allegedly  violates  an  OSHA  safety 
standard  would  send  a  very  negative 
message  to  users  of  similar  eqiupment 
in  a  firm  even  if  the  similar  equipment 
is  not  dted  and  is  indeed  safe  to 
operate.  However,  OSHA  believes  that 
the  information  presented  on  the  tag 
(e.g.,  hazard  dted)  is  suffident  to 
identify  why  a  given  piece  of  equipment 
has  been  dted  and  to  keep  employees 
from  generalizing  to  other  equipment. 

In  response  to  these  comments,  the 
Agency  has  made  three  major  revisions 
to  the  proposed  posting  requirements  to 
reduce  the  regulatory  burden  assodated 
with  compliance,  while  preserving  the 
protection  afforded  to  employees  by 
these  provisions.  The  first  major 


revision  made  to  this  paragraph  in  the 
final  regulation  is  to  state  more 
spedfically  when  the  tagging  actions  by 
the  employer  are  to  occur  and  to  limit 
the  requirement  for  immediate  tagging 
to  hand-held  equipment  only.  A  tag 
must  be  afiixed  to  other  (i.e.,  non-hand- 
held) dted  movable  equipment  only  if 
the  equipment  is  actually  moved  within 
the  worksite  at  which  the  equipment 
was  dted.  or  is  moved  from  that 
worksite  to  another  worksite  before  the 
dted  hazards  are  abated. 

Employers  must  ensure,  in 
accordance  with  paragraph  (i)(5).  that 
the  tag  or  copy  of  the  dtation  is  not 
covered  by  other  material  and  is  not 
altered  or  defaced  so  as  to  be  illegible. 
Paragraph  (i)(6)  indicates  when  the 
warning  tag  or  copy  of  the  dtation  may 
be  removed;  the  conditions  imder  which 
removal  may  occur  include:  when 
abatement  has  taken  place  and  any 
abatement  documents  required  by  this 
regulation  have  been  submitted  to 
OSHA,  when  the  cited  equipment  has 
been  removed  permanently  bom  the 
worksite  or  is  no  longer  in  the 
employer's  control,  or  when  the 
Commission  has  vacated  the  dtation. 

The  second  of  these  revisions  is  to 
except  other-than-serious  violations 
from  the  tagging  requirements  of  the 
final  regulation.  As  noted  above  in  the 
discussion  of  paragraph  (c).  Abatement 
certification,  violations  are 
charaderized  as  other-than-serious  if 
they  do  not  expose  employees  to  the 
risk  of  life- threatening  or  permanently 
injiuious  conditions.  Other-than-serious 
violations  also  usually  require  only 
simple,  straightforward  corrections  that 
can  be  accomplished  on-site  or  during 
short  abatement  periods.  Limiting  the 
applicability  of  the  tagging  provision  to 
serious,  willful,  and  repeat  violations, 
and  to  violative  conditions  for  which 
the  employer  has  received  a  failiue-to- 
abate  notice,  is  consistent  both  with 
paragraph  (c)  of  the  final  regulation, 
whidi  requires  abatement 
documentation  only  for  this  group  of 
more  serious  violations,  and  with 
OSHA's  emphasis  on  the  most  serious 
hazards. 

OSHA  beheves  that  hand-held 
equipment  that  has  been  cited  must  be 
tagged  prompUy  because  this  equipment 
is  easily  moved  within  and  between 
woriuites  and  is  frequently  used  by 
employees  who  may  not  have  notice  of 
the  dted  hazard.  In  addition,  the  record 
did  not  indicate  that  there  was  another 
rehable  and  practical  method  that 
would  meet  the  employee  notification 
requirement  of  this  provision  under 
these  workplace  conditions. 

Other  equipment  (i.e.,  equipment  that 
is  not  hand-held)  is  less  readily  moved 


than  hand-held  equipment  and  thus  is 
more  likely  than  hand-held  equipment 
to  remain  at  the  location  described  and/ 
or  documented  in  the  citation.  OSHA 
believes  that,  imder  these  conditions 
(i.e.,  as  long  as  the  dted  equipment 
remains  at  the  location  described  and/ 
or  documented  in  the  citation),  the 
posting  requirements  of  29  CFT?  1903.16 
will  provide  employees  with  adequate 
notification  of  the  cited  hazard.  If  this 
equipment  is  moved  within  or  between 
worksites,  however,  employees  who 
have  not  seen  the  posted  citation  in  the 
old  location  could  unknowingly  be 
exposed  to  the  dted  hazard  in  the  new 
location.  Affixing  a  warning  tag  to  the 
operating  controls  or  the  hazardous 
component(s)  of  this  equipment  will 
ensure  that  such  employees  in  the  new 
location  are  properly  notified  of  the 
violation.  Paragraph  (i)(3)(ii)  of  the  final 
regulation  requires  employers  to  affix  a 
warning  tag  to  this  equipment  before  it 
is  moved. 

OSHA  will  be  providing  non- 
mandatory  warning  tags  for  employers 
to  use  to  meet  the  requirements  of  this 
paragraph.  The  Agency  believes  that 
doing  so  will  encourage  compUance 
with  the  tagging  requirement  and  reduce 
the  regulatory  burden  of  this 
requirement  on  employers.  A  note  to 
paragraph  (i)(2)  of  the  final  regulation 
spedfies  that  employers  may  use  tags 
supplied  by  OSHA  for  this  purpose  (see 
Appendix  C).  This  provision  also 
p)ennits  employers  to  use  their  own  tags 
to  meet  this  requirement,  provided  that 
these  tags  conform  to  the  design  and 
information  specifications  of  the  sample 
tag  displayed  in  Appendix  C;  this 
provision  ensures  employees  that 
employer-designed  tags  will  protect 
them  at  least  as  effedively  as  the 
warning  tags  supphed  by  OSHA. 

The  last  major  revision  to  prof>osed 
paragraph  (i)  permits  employers  the 
choice  of  either  posting  a  copy  of  the 
dtation  or  affixing  a  warning  tag 
directiy  on  the  operating  controls  or  the 
hazardous  component  of  the  dted 
equipment.  This  change  will  allow 
employers  additional  flexibility  and  will 
also  satisfy  the  requirements  of  29  CFR 
1903.16,  OSHA's  existing  posting 
requirement.  The  prof)osal  would  have 
required  employers  both  to  affix  a 
warning  tag  to  the  operating  controls  or 
the  hazardous  component  of  the  dted 
equipment  and  to  post  a  copy  of  the 
dtation  "at  or  near  each  place  an 
alleged  violation  referred  to  in  the 
dtation  occurred,"  as  required  by  29 
CFR  1903.16.  There  are  situations, 
however,  where  affixing  a  copy  of  the 
dtation  to  hand-held  equipment  may  be 
difficult  or  impractical,  and  in  such 
cases  tagging  is  the  only  feasible  method 


of  providing  employees  with  notice  of 
the  violation. 

OSHA  received  one  comm«it 
indicating  concern  about  the 
applicabiUty  of  the  tagging  requirements 
to  the  construction  industry.  'This 
commenter  (Ex.  4-38)  stated  that  "(tjhe 
construction  industry  should  not  be 
forced  to  comply  with  29  CFR 
1910.145(f)(4)  which  is  not  applicable  to 
the  construction  industry."  "The 
concerns  of  this  commenter  are 
addressed  in  paragraph  (i)(4)  of  the  final 
regulation,  which  states  that  employers 
in  the  construction  industry  who 
comply  with  the  design  and  use 
requirements  for  tags  spedfied  in 
paragraphs  29  CFR  1926.20(b)(3)  and  29 
CFR  1926.200(h)  of  the  construction 
industry  standards  will  be  deemed  to  be 
in  compliance  with  paragraph  (i)  of  this 
section  if  the  tag  used  contains  the 
information  required  by  paragraph  (i)(2) 
of  the  final  regulation.  OSHA  beheves 
that  the  addition  of  paragraph  (i)(4)  to 
the  final  regulation  will  improve 
compliance  with  the  requirement  among 
employers  in  the  construction  industry 
because  they  have  extensive  experience 
and  familiarity  with  the  design  and  use 
requirements  for  tags  that  were 
developed  for  their  industry. 

Paragraph  (i)(2)  of  the  final  regulation 
requires  tags  that  are  used  to  comply 
with  the  abatement  verification 
regulation's  tagging  requirements  to 
warn  employees  about  the  nature  of  the  . 
violation  and  identify  where  the  dtation 
has  been  posted  for  affeded  employees 
to  review. 

OSHA  received  several  comments  on 
this  provision  of  the  proposal.  These 
commenters  (Exs.  4-12.  4^13.  4-14,  4- 
15,  and  4-16)  stated  that  including  any 
information  on  the  warning  tag  was  too 
burdensome,  would  endanger 
employees  who  read  the  tag  by  bringing 
them  within  the  ambit  of  the  cited 
hazard,  or  woidd  discourage  employees 
from  operating  dted  equipment  that 
could  be  used  safely  under  specific 
conditions.  For  example,  one 
commenter  (Ex.  4-12)  made  the 
following  observation: 

If  OSHA  develops  a  tag  (i.e..  a  "red"  danger 
tag)  that  complies  with  29  CFR  $  1910.145, 
which  employees  understand  to  mean  that 
equipment  to  which  it  was  attached  is  the 
subject  of  a  violation,  the  tag  need  only  be 
recognized  for  that  purpose.  The  tag  should 
not  contain  any  information,  it  should  merely 
be  identifiable  by  employees,  who  can  then 
read  the  citation  on  the  bulletin  board,  where 
dtations  are  generally  posted.  If  employees 
have  to  read  a  tag,  which  may  be  attached  to 
moving  equipment  or  equipment  being  used, 
employees  could  be  endangered. 

However.  OSHA  does  not  share  this 
view,  because  for  employees  to  have  the 
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information  they  need  to  protect 
themselves  and  their  co-workers  firom 
cited  equipment  hazards,  the  warning 
tag  must  identify  the  specific  equipment 
dted.  state  that  a  citation  has  been 
issued  by  OSHA,  and  specify  where  the 
citation  is  posted  for  employee  review. 
This  minimal  amount  of  information 
will  alert  employees  to  the  hazard  and 
allow  them  to  confirm  which  equipment 
(or  component)  has  been  cited. 
Identifying  the  location  of  the  posted 
citation  will  permit  employees  to  find 
and  review  the  citation  for  more  specific 
and  detailed  information  about  the 
violation.  The  Agency  does  believe, 
however,  that  a  brief  description  of  the 
violation  is  all  that  is  needcNd  on  the  tag 
(e.B..  "no  guard  for  blade"). 

The  proposed  rule  contained  a 
paragraph  stating  that  employers  who 
fail  to  comply  with  the  requirements  of 
this  abatement  verification  regulation 
will  be  subject  to  citation  and  penalties 
under  the  OSH  Act.  This  provision  has 
not  been  included  in  the  final 
regulation,  in  response  to  comments  on 
this  issue  (Exs.  4-6.  4-25.  4-29.  4-33. 
4-63).  For  example,  the  American 
Forest  &  Paper  Association  (Ex.  4-29) 
recommended  that  this  paragraph  not  be 
included  in  the  final  regulation  because 
this  information  was  communicated 
adeqtiately  in  the  preamble.  Another 
conunenter  (Ex.  4-33)  stated  that  this 
paragraph  should  not  be  included  in  the 
^nnai  regulation  because  the  regulated 
community  already  understands  that 
OSHA  has  statutory  authority  to  impose 
penalties  on  employers  who  violate 
OSHA  standards  and  regulations  and 
thus  that  describing  this  authority  was 
unnecessary.  OSHA  agrees  with  tiiese 
commenters.  and  this  provision  is  not 
included  in  the  final  regulation. 

As  previously  described,  OSHA  has 
included  in  the  final  regulation  three 
non-mandatory  appendices  (A,  B.  and 
C)  to  assist  employers  in  complying 
with  this  regulation.  These  appendices 
were  the  direct  result  of  numerous 
favorable  comments  received  to  a 
question  raised  in  the  proposal  asking 
whether  or  not  OSHA  should  develop 
sample  abatement  certification  forms. 
By  supplying  employers  with  samples 
of  most  of  the  docimients  this  regulation 
requires,  OSHA  is  reducing  burdens  on 
employers,  facilitating  compliance,  and, 
in  turn,  enhancing  employee  protection. 
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rv.  Pertinent  Legal  Aothoritjr 

This  final  regulation  is  authorized  by 
Sections  8(c)(1).  8(g)(2),  and  9(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (the  Act).  29  U.S.C.  657  and  658. 
Under  Section  8(c)(1)  "[e)ach  employer 
shall  make,  keep  and  preserve,  and 
make  available  to  the  Secretary  or  the 
Secretary  of  Health  (and  Human 
Services]  *  *  *.  such  records  regarding 
his  activities  relating  to  this  Act  as  the 
Secretary,  in  cooperation  with  the 
Secretary  of  Health  [and  Human 
Services)  *  *  *.  may  prescribe  by 
regulation  as  necessary  or  appropriate 
for  the  enforcement  of  this  Act  or  for 
developing  information  regarding  the 
causes  and  prevention  of  occupational 
accidents  and  illnesses."  Additionally, 
pursuant  to  Section  8(c)(1),  the 
Secretary  has  authority  to  issue 
regulations  requiring  employers  to  keep 
their  employees  informed  of  the 
employers'  responsibiUties  under  the 
Act.  Section  8(g)(2)  empowers  the 
Secretary  of  Labor  to  "prescribe  such 
rules  and  regulations  as  he  may  deem 
necessary  to  carry  out  (his) 
responsibilities  under  this  Act."  Section 
9(b)  authorizes  the  Secretary  to 
promulgate  regulations  associated  with 
theposting  of  citations. 

Tne  Agency's  responsibilities  under 
the  Act  are  defined  largely  by  the 
enumerated  purposes,  including: 
Providing  for  appropriate  reporting 
procedures  that  will  help  achieve  the 
objectives  of  this  Act  and  accurately 
describe  the  nature  of  the  occupational 
safety  and  health  problem  (29  U.S.C 
651(b)(12));  developing  innovative 
methods,  techniques,  and  approaches 
for  dealing  %vith  occupational  safety  and 
health  problems  (29  U.SC  651(b)(5)); 
and  providing  an  effective  enforcement 
program  (29  U.S.C.  651(b)(10)). 

For  the  reasons  set  forth  in  the 
preamble,  the  Assistant  Secretary  asserts 
that  this  final  regulation  is  necessary 
and  appropriate  to  conduct  enforcement 
responsibilities  under  the  Act,  to 
develop  information  about  the 
prevention  of  occupational  accidents 
and  illnesses,  and  to  inform  employees 
of  their  protections  and  obligations 
imder  the  Act. 

V.  Paperwork  Reduction  Act  of  1995 

The  final  rule  does  not  contain  a 
collection  of  information  within  the 
meaning  of  the  Pa{>erwork  Reduction 
Act  ("PRA").  The  PRA  applies  to 
collections  of  information  that  estabUsh 


"identical"  recordkeeping  or  reporting 
requirements  applicable  to  ten  or  more 
persons.  The  Act  exempts  information 
obtained  "during  the  conduct  of  *  *  * 
an  administrative  action  or  investigation 
involving  an  agency  against  specific 
individuals  or  entities  *  *   *"  44  U.S.C 
3518(c)(l)(B)(ii).  In  addition, 
"information"  does  not  include  simple 
certifications. 

The  final  rule  addresses  OSHA's 
investigation  procedures  for  assuring 
abatement  in  specific  cases,  i.e.,  those 
where  a  case  file  is  open  for  the  conduct 
of  an  inspection  of  safety  and  health 
conditions  in  the  particular  employer's 
workplace  and  where  specific  violations 
are  found.  The  purpose  of  an  OSHA 
inspection  or  administrative  action  is  to 
protect  employees  by  achieving 
abatement  of  the  hazards  identified  at 
the  workplace.  This  purpose  is  not 
fulfilled,  and  the  case  file  is  not  closed, 
until  OSHA  is  satisfied  that  abatement 
has  in  fact  occurred.  The  hazards  cited 
and  the  abatement  measures  undertaken 
are  specific  to  the  equipment,  workplace 
configuration,  and  c^er  characteristics 
of  a  given  workplace  and  the  work 
operations  conducted  at  that  site. 

OSHA  has  tailored  the  requirements 
of  the  final  rule  to  the  seriousness  of  the 
particular  dted  hazard,  the  time  that 
will  be  needed  for  abatement,  and  the 
response  the  employer  has  taken  toward 
abating  the  hazard.  If  the  employer 
abates  the  hazard  during  inspection  or 
within  24  hours  thereafter,  no 
abatement  certification  is  required. 
Further,  if  the  cited  condition  involves 
an  other-than-serious  violation  or  where 
the  circiunstances  otherwise  make  it 
appropriate,  only  a  certification  of 
abatement  is  required.  Only  in 
individual  cases  where  more  serious 
hazards  are  encountered  (e.g.,  violative 
conditions  resulting  in  a  willful  or 
repeat  dtation  or  in  a  serious  dtation 
which  the  Agency  specifically  identifies 
as  requiring  additional  evidence)  does 
the  final  rule  require  a  dted  employer 
to  submit  additional  proof  of  abatement. 
The  docimientation  submitted  will  vary 
with  the  individual  drciunstances  of  the 
case. 

The  determination  that  this  final  rule 
is  not  within  the  coverage  of  the 
Paperwork  Reduction  Act  has  been 
made  by  OSHA  after  careful  review  of 
the  Act,  its  legislative  history,  the 
implementing  regulations  (5  CFR  Part 
1320).  and  OMB's  1989  "hifonmation 
Collection  Handbook."  This 
determination  is  consistent  with 
OSHA's  traditional  practice.  As 
discussed  above,  OSHA's  field  offices 
have  traditionally  collected  from 
employers  evidence  that  cited  violations 
have  been  abated,  and  these 


submissions  have  not  been  treated  as 
subject  to  the  Paperwork  Reduction  Act. 
OSHA  notes,  however,  that  at  the  time 
the  proposed  rule  was  published  in 
1994,  the  Agency  submitted  a  request 
for  clearance  of  the  rule  under  the  PRA 
to  OMB  and  invited  public  comment  on 
the  request.  OSHA  has  now  determined 
that  the  final  rule  does  not  contain  a 
collection  of  information  within  the 
meaning  and  scope  of  the  Paperwork 
Reduction  Act  of  1995. 

VI.  Summary  of  the  Economic  Analyais 
of  the  Final  Abatement  Verification 
Rule 

Under  Executive  Order  (EO)  12866, 
OSPL\  is  required  to  conduct  an 
economic  analysis  of  the  costs,  benefits, 
and  economic  impacts  of  major  rules 
promulgated  by  the  Agency.  There  are 
several  criteria  for  determining  which 
rules  are  major,  as  defined  by  the  EO. 
The  final  abatement  verification  rule 
does  not  meet  any  of  the  criteria  for  a 
major  rule.  However,  to  provide 
employers,  employees,  and  other 
interested  parties  with  information  on 
the  data  and  reasoning  relied  on  by  the 
Agency.  OSHA  has  analyzed  the 
economic  impacts  of  this  rule.  The 
complete  Final  Economic  Analysis  is 
available  in  the  docket  for  this 
rulemaking  [E)ocket  C-03J. 

The  final  abatement  verification 
regulation  requires  employers  who  have 
been  cited  for  violations  of  the 
Occupational  Safety  and  Health  Act  to 
certify  that  they  have  abated  the 
hazardous  condition  for  which  they 
were  cited,  to  document  the  methods 
they  have  used  to  abate  the  hazard,  and 
to  notify  those  employees  who  were 
exposed  to  the  hazard  of  the  abatement 
actions  they  have  taken.  In  most  cases, 
employers  will  be  able  to  certify 
abatement  using  a  simple  one-page  form 
letter  supplied  by  OSHA.  In  cases 
involving  more  serious  violations, 
additional  abatement  dociunentation  is 
required. 

OSHA  has  required  employers  to 
provide  evidence  of  abatement  for  dted 
hazardous  conditions  for  more  than  20 
years,  following  the  procedures  for 
abatement  verification  set  forth  in  the 
Field  Operations  Manual  and  its 
successor  publication,  the  Field 
Inspection  Reference  Manual.  When 
employers  did  not  provide  the  requested 
information,  or  provided  insufficient 
information,  the  Agency  wrote  or 
phoned  employers  to  prompt  them  to 
supply  the  requested  information.  If 
necessary,  the  Agency  contacted 
employers  repeatedly  or  made  follow-up 
inspections  to  ensure  that  the  cited 
violations  had  been  abated.  These 
dunning  efforts  are  lumecessarily 


resoiuce-intensive  for  both  the  Agency 
and  cited  employers.  Employers  who 
have  in  the  past  ignored  Federal  and 
State-plan  agency  requests  for 
verification  that  abatement  has  taken 
place  will  now  be  required  to  provide 
these  materials  or  risk  being  cited  by 
OSHA. 

The  final  regulation  reduces  the 
burden  on  cited  employers  by  generally 
requiring  less  abatement  information 
than  before  and  by  providing  simple 
forms  to  assist  employers  to  comply. 
(Employers  may  also  use  forms  of  their 
own  design  that  contain  the  same 
information.) 

Several  significant  revisions  made  to 
the  regulation  since  the  proposal  have 
reduced  the  costs  employers  will  incur 
to  comply.  For  example,  under  the  final 
regulation: 

•  Violations  that  are  immediately 
abated  require  no  abatement 
certification. 

•  For  other-than-serious  violations, 
and  for  most  serious  violations,  only  a 
simple  abatement  letter  is  required  to 
verify  abatement  (a  sample  format  for 
this  letter  is  provided  by  OSHA). 
Overall,  OSHA  estimates  that  90  percent 
of  all  violations  will  require  only  a 
simple  letter  certifying  that  at>atement 
has  occiured. 

•  Employers  are  required  to  provide 
additional  documentation  (proof)  of 
abatement  only  for  the  more  serious 
violations.  The  Agency  estimates  that  no 
more  than  sixteen  percent  of  all  serious 
violations  will  require  such  additional 
documentation. 

•  Abatement  plans,  when  required, 
will  generally  be  simple,  one-page 
documents  (see  Appendix  B). 

•  Progress  reports,  when  required, 
have  been  simplified  to  require  only  a 
single-sentence  description  of  the 
interim  actions  taken.  OSHA  is  also 
providing  a  sample  form  for  abatement 
plans  and  progress  reports. 

•  For  employers  who  have  movable 
equipment  that  has  been  cited  as  a 
serious  hazard  by  OSHA,  the  final 
regulation  allows  employers  either  to 
post  a  copy  of  the  citation  on  the  cited 
equipment  or  to  attach  a  warning  tag, 
supphed  by  OSHA  or  devised  by  the 
employer,  to  this  equipment  to  alert 
affected  employees  to  the  presence  of 
the  hazard. 

Summary  of  the  Costs  and  Benefits  of 
the  Final  Regulation 

In  most  cases,  OSHA  estimates  that 
the  final  regulation  will  reduce  the  costs 
that  cited  employers  ciurentiy  inciu  to 
verify  abatement.  This  conclusion  is 
based  primarily  on  the  fact  that  the  final 
regulation  will  only  affect  those 
employers  who  are  actually  cited  for 


violations  (i.e.,  about  two-thirds  of 
inspected  employers  currenUy)  and  on 
evidence  that  most  of  these  cited 
employers  already  supply  Federal  and 
State-plan  enforcement  agencies  with 
more  information  on  abatement  than 
will  be  required  under  the  final 
regulation.  Overall,  the  cost  of 
compliance  for  employers  to  verify 
abatement  is  estimated  to  be  $2  million 
less  per  year  than  employers  are 
currenUy  incurring  (estimated  to  be  $4.4 
million)  to  comply  with  OSHA's 
administrative  procedures  for  abatement 
verification. 

The  Agency  estimates  that  the  final 
abatement  verification  regulation  will 
save  employers  an  additional  $4  million 
annually  because  they  will  no  longer 
expend  their  time  and  money  to 
respond  to^dunning  efforts  to  ensure 
that  abatement  has  taken  place.  The 
final  rule's  net  benefits,  or  cost  savings, 
for  employers  are  estimated  to  be  $6 
million  annually:  a  $2  million  savings 
in  reduced  paperwork  to  complete 
abatement  verification  forms  and  a  $4 
million  savings  in  reduced  personnel 
time  and  effort  to  respond  to  OSHA 
phone  and  mail  inquiries  about  the 
statiis  of  abatement.  In  addition,  the 
Agency  estimates  that  Federal  and  State- 
plan  agendes  will  experience  resource 
savings  of  S4.5  million  aimually  under 
the  final  regulation  (i.e.,  will  save  this 
amount  in  personnel  costs  formerly 
expended  in  dunning  activity  and 
follow-up  inspections).  Other  benefits  of 
the  final  regulation  include  enhanced 
worker  protection  because  hazards  will 
be  abated  more  quickly,  and  greater 
employee  awareness  of,  and 
participation  in,  the  employer's 
abatement  activities. 

For  a  complete  discussion  of  the 
methodology  used  to  develop  the  costs 
of  compliance,  cost  savings,  and  net 
benefits  of  the  final  abatement 
verification  regulation,  see  the  Final 
Economic  Analysis  in  the  docket  for  this 
rulemaking. 

Vn.  Regulatory  Flexibilify  Certification 

As  required  by  the  Regulatory 
Flexibility  Act,  5  U.S.C  601  et  seq., 
OSHA  has  p>erformed  a  screening 
analysis  to  identify  any  significant 
economic  impacts  of  the  final  regulation 
on  a  substantial  number  of  small 
businesses.  At  the  time  of  the  proposal, 
OSHA's  Preliminary  Regulatory  Impact 
Assessment  specifically  stated  that  the 
regulation  would  not  have  such 
impacts.  OSHA  received  no  comments 
on  this  conclusion  or  the  methodology 
used  to  reach  that  determination. 
Accordingly,  the  Agency  certifies  that 
the  final  regulation  will  not  have  a 
significant  impact  on  a  substantial 
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number  of  small  businesses,  defined  for 
the  purpose  of  this  regulation  as  those 
with  fewer  than  20  employees. 

As  discussed  in  Section  VI  of  this 
preamble,  the  final  regulation  will 
reduce  the  costs  small  establishments 
currently  inciu-  to  comply  with  OSHA's 
procedural  requirements  for  abatement 
verification.  The  cost  of  the  final 
regulation  for  employers  in  tbose  small 
establishments  that  receive  OSHA 
citations,  including  those  for  small 
govenunental  entities  regulated  under 
State-plan  programs,  is  well  below  any 
measure  of  significant  economic  impact. 
The  Agency  therefore  concludes  thdt 
this  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Vm.  Enviroiunental  Impact  Assessment 

Finding  of  No  Significant  Impact 

This  final  regulation  has  been 
reviewed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C  4321  et  seq.).  the 
regulations  of  the  Council  on 
Environmental  Quality  (CECy  (40  CFR 
Part  1500),  and  the  Department  of 
Labor's  NEPA  procedures  (29  CFR  Part 
11).  Because  the  regulation  exclusively 
addresses  reporting  requirements,  it  will 
not  have  an  impact  on  the  environment 
or  result  in  the  release  of  materials  that 
contaminate  natural  resources  or  the 
environment. 

DL  Federalism 

The  final  regulation  has  been 
reviewed  in  accordance  with  Executive 
Order  12612  (52  FR  41685).  regarding 
Federalism.  This  Order  requires  that 
agencies,  to  the  extent  possible,  rehain 
from  limiting  state  policy  options, 
consiilt  with  States  prior  to  taking  any 
actions  that  would  restrict  state  policy 
options,  and  take  such  actions  only  if 
clear  constitutional  authority  exists  and 
the  problem  is  of  national  scope.  The 
Order  provides  for  preemptjpn  of  State 
law  only  if  a  clear  Congressional  intent 
has  been  expressed  for  the  Agency  to  do 
so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

With  respect  to  states  that  do  not  have 
OSHA-approved  occupational  safety 
and  health  State  plans,  the  final 
regulation  conforms  to  the  preemption 
provisions  of  Section  18  of  the  OSH  Act 
(29  U.S.C  667):  this  section  preempts 
State  promulgation  and  enforcement  of 
requirements  dealing  with  occupational 
safety  and  health  issues  covered  by 
Federal  OSHA  standards  unless  the 
state  has  an  OSHA-approved  Sate  plan. 
(See  Gade  v.  National  Solid  Wastes 
Management  Association,  112  S.Ct 


2374  (1992).)  Since  states  without  State 
plans  are  prohibited  already  from 
issuing  citations  for  violations  of 
requirements  covered  by  Federal  OSHA 
standards,  this  final  regulation  does  not 
expand  this  limitation. 

The  Agency  certifies  that  this  final 
regulation  has  been  assessed  in 
accordance  with  the  principles,  criteria, 
and  requirements  set  forth  under 
Sections  2  through  5  of  Executive  Order 
12612.  Section  18(c)(2)  of  the  OSH  Act 
(29  U.S.C.  667(c)((2))  provides  that  an 
OSHA-approved  State  plan  must 
provide  for  the  development  and 
enforcement  of  safety  and  health 
standards  that  are,  or  will  be,  at  least  as 
effiective  as  the  Federal  program.  In 
implementing  this  reqiiirement,  29  CFR 
1902.3(d)(1)  requires  a  State  plan  to 
establish  a  program  for  the  enforcement 
of  state  standards  that  is,  or  will  be,  at 
least  as  effective  as  the  standard 
provided  under  the  OSH  Act,  and 
provide  assurances  that  the  State  plan 
enforcement  program  will  continue  to 
be  at  least  as  effective  as  the  Federal 
program.  Furthermore,  29  CFR  1902.4(a) 
requires  state  plans  to  establish  the 
same  procedures  and  rules  that  are 
established  by  Federal  OSHA,  or 
alternative  procedures  and  rules  as 
effective  as  the  Federal  procedures  and 
rules.  In  p>articular,  a  State  plan  must 
provide  that  employees  be  informed  of 
their  protections  and  obligations  under 
the  Act.  (See  29  CFR  1902.4(c)(2)(iv).) 
The  plan  also  must  provide  for  prompt 
notice  to  employers  and  employees 
when  an  alleged  violation  of  standards 
has  occurred,  including  the  proposed 
abatement  requirements,  by  such  means 
as  the  issuance  and  posting  of  citations. 
(See  29  CFR  1902.4(c)(2)(x).)  Since  this 
final  regulation  will  Improve  Federal 
OSHA's  enforcement  of  the  OSH  Act 
and,  in  particular,  will  foster  the 
abatement  of  violations  and 
communication  to  employees  about 
their  protections  under  the  Act,  State 
plans  will  be  required  to  adopt  an 
identical  regulation,  or  an  equivalent 
regulation  that  is  at  least  as  effective  as 
the  Federal  regulation,  within  six 
months  of  Federal  promulgation.  Thus, 
the  final  regulation  complies  with 
Executive  Order  12612  with  respect  to 
State  Plan  States  because  (1)  the  final 
regulation  deals  with  a  problem  of 
national  scope,  and  (2)  the  OSH  Act 
requires  that  State  Plan  States  adopt  the 
OSHA  regulation  or  an  equally-effective 
regulation.  Since  a  number  of  State  Plan 
States  already  have  abatement- 
verification  and  employee-notification 
procedures  similar  to  the  requirements 
specified  imder  this  regulation,  they 
will  only  need  to  reissue  the 


requirement  as  an  enforceable 
regulation. 

State  comments  were  invited  on 
prepublication  drafts  of  both  the 
proposed  and  final  regulation,  and  these 
comments  were  fully  considered  before 
a  final  regulation  was  promulgated.  Two 
State  Plan  States,  Michigan  and 
Minnesota,  commented  (Exs.  4-86  and 
4-87,  respectively)  on  the  draft 
proposed  regulation.  Michigan  and 
Minnesota  again  submitted  comments 
on  the  draft  final  regulation,  along  with 
Maryland  (Exs.  4-89,  4-90,  and  4-91, 
respectively).  These  states  expressed 
concern  about  the  tagging  and  posting 
requirements,  the  paperwork  burden 
these  requirements  impose  on 
employers,  and  the  use  of  additional 
state  resources  to  implement  the 
regulation.  Minnesota  also  wanted  a 
number  of  items  clarified  in  the 
compliance  guidance  that  OSHA  will 
issue  with  this  regulation  (e.'g.,  the 
application  of  the  tagging  and  reporting 
requirements  in  contested  cases).  The 
final  regulation  has  addressed  the 
States'  concerns  regarding  the  tagging 
and  posting  requirements,  and  lessened 
the  paperwork  burden  for  both 
employers  and  the  enforcement  agencies 
(i.e.,  OSHA  and  State  Plan  States).  This 
reduced  paperwork  burden,  the 
compliance  guidance  that  will 
accompany  this  final  regulation,  and  the 
economic  benefits  that  will  accrue  to 
enforcement  agencies  under  the  final 
regulation  (see  "Economic  Analysis" 
above)  will  reduce  the  burden  to,  and 
enhance  the  economic  resources  of,  the 
Federal  and  State  agencies  responsible 
for  enforcing  the  final  regulation. 

OSHA  also  sought  information  from 
the  State  Plan  States  that  require 
abatement  documents  on  their 
experience  with  employers  providing 
false  information  on  the  documents.  On 
average,  these  states  reported  a  false- 
information  rate  of  five  per  cent  or  less. 

X.  State  Plans 

Currently,  25  states  and  other 
jurisdictions  have  OSHA-approved 
occupational  safety  and  health  plans. 
These  25  jurisdictions  are:  Alaska, 
Arizona,  CaUfornia,  Hawaii,  Indiana, 
Iowa,  Kentucky.  Maryland,  Michigan, 
Minnesota,  Nevada.  New  Mexico,  North 
Carolina,  Oregon,  Puerto  Rico,  South 
Carolina,  Tennessee,  Utah,  Vermont, 
Virginia,  Virgin  Islands,  Washington, 
and  Wyoming;  Connecticut  and  New 
York  have  State  Plan  jurisdiction  for 
state  and  local  government  employees 
only. 

Ine  25  jiirisdictions  with  their  own 
OSHA-approved  occupational  safety 
and  health  plans  are  required  to  adopt 
a  regulation  on  abatement  verification 


and  employee  notification  that  is  at  least 
as  effective  as  this  Federal  regulation 
within  six  months  of  the  publication 
date  of  the  final  regulation. 

Current  State  abatement-verification 
and  employee-notification  procedures 
are  described  in  State  field  operations 
manuals  and/or  directives.  Although 
these  state  procedures  may  differ  from 
the  federal  procedures,  the  State  Plan 
States,  like  Federal  OSHA,  generally 
lack  regulations  or  statutory  provisions 
specifically  addressing  this  issue,  and 
thus  do  not  by  regulation  compel 
employers  to  submit  abatement- 
certification  letters  or  other  documents 
to  them;  the  exceptions  are  Wyoming 
and  California,  which  have  a  regulation 
and  legislation,  respectively,  that 
require  employers  to  submit  abatement- 
certification  documents  be  submitted  to 
the  state  occupational  safety  and  health 
agencies. 

Existing  State  abatement-certification 
procedures  are  identical  to  the  current 
Federal  practices  except  as  described 
below: 

(1)  The  following  nine  States  have 
abatement-certification  forms:  Alaska, 
CaUfomia,  Kentucky,  Michigan,  North 
Carolina,  Oregon,  South  CaroUna, 
Washington,  and  Wyoming.  On  these 
forms,  employers  describe  the  specific 
actions  taken  to  correct  each  alleged 
violation.  Alaska,  Oregon,  Washington, 
Michigan,  and  Kentucky  also  ask  for 
documentary  evidence  of  abatement. 
Alaska  requires  employers  to  certify, 
under  penalty  of  perjury,  that  the 
violations  were  abated  by  the  dates 
specified. 

(2)  For  serious  violations,  California 
has  adopted  legislation  that  requires  an 
abatement  statement  to  be  signed  under 
penalty  of  perjury. 

(3)  Minnesota  requests  a  progress 
report  for  all  serious,  and  most  other, 
violations  of  the  State's  general  industry 
and  construction  standards. 

(4)  Washington  schedules  follow-up 
inspections  every  six  months  to  assess 
progress  made  on  lengthy  or  multi-step 
abatement  plans. 

(5)  Some  states  (e.g..  South  Carolina 
and  CaUfomia)  send  a  reminder  letter  to 
employers  just  before  the  abatement- 
certification  form  is  due.  Washington 
reminds  employers  of  this  event  by 
letter  or  telephone.  Kentucky  and 
California  also  send  follow-up  letters  if 
the  form  is  overdue. 

(6)  Maryland  tracks  informal 
conference  settlements  to  determine  if 
the  abatement  dociunentation  is 
adeauate. 

(7 J  Wyoming  has  an  enforcement 
regulation  requiring  submission  of 
written  documents  stating  the  date 
abatement  was  accompUshed.  Failure  to 


do  so  can  result  in  a  dvll  penalty. 
Wyoming  also  can  take  legal  action  to 
enforce  submission  of  abatement  letters. 
(8)  New  York,  which  covers  only  state 
and  local  government  employees, 
conducts  follow-up  inspections  to 
validate  abatement  of  every  violation; 
employers  are  not  asked  to  send 
abatement-certification  information  to 
the  state  agency. 

A  number  of  states  have  "red-tag" 
authority,  which  allows  them  to  issue  a 
restraining  order  in  an  immediate- 
danger  situation  involving  hazardous 
equipment  (or  other  condition  or 
practice).  This  red  tag  authority  is 
different  from  the  orange  warning  tag 
required  by  the  abatement  verification 
and  employee  notification  regulation; 
use  of  orange  warning  tags  does  not 
prohibit  operation  of  dted  equipment, 
while  use  of  red  tags  does  prohibit  such 
operation. 

List  of  Subiects  in  29  CFR  Part  1903 

Abatement;  Abatement  certification; 
Abatement  plan;  Progress  reports; 
Abatement  verification;  Employee 
notification;  Movable  equipment; 
Occupational  safety  and  health;  Posting; 
Tags. 

Authority 

This  document  was  prepared  under 
the  direction  of  Gregory  R.  Watchman, 
Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  N.W.,  Washington,  D.C.  20210. 
The  final  regulation  is  issued  pursuant 
to  Sections  8(c)(1),  8(g),  and  9(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  657.  658). 

Signed  in  Washington,  D.C,  this  19th  day 
of  March  1997. 

Gregory  R.  Watchman, 

Acting  Assistant  Secretary  of  Labor. 

Part  1903  of  CFR  29  is  hereby 
amended  as  set  forth  below. 

Regulatory  Text 

PART  1903— {AMENDED] 

1.  The  authority  citation  for  Part  1903 
of  Title  29  of  the  Code  of  Federal 
Regulations  is  revised  to  read  as  follows: 

Authority:  Sections  8  and  9  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C  657,  658);  5  U.S.C  553;  Secretary 
of  Labor's  Order  No.  1-90  (55  FR  9033)  or  6- 
96  (62  FR  111),  as  applicable. 

2.  29  CFR  Part  1903  is  amended  by 
redesignating  §§  1903.19, 1903.20,  and 
1903.21  as  §§  1903.20,  1903.21,  and 
1903.22,  respectively,  and  by  adding  a 
new  §  1903.19,  to  read  as  follows: 


{1903.19    Ab«twn*nt  vedtication. 

Purpose.  OSHA's  inspections  are 
intended  to  result  in  the  abatement  of 
violations  of  the  Occupational  Safety 
and  Health  Act  of  1970  (the  OSH  Act). 
This  section  sets  forth  the  procedures 
OSHA  will  use  to  ensure  abatement. 
These  procedures  are  tailored  to  the 
nature  of  the  violation  and  the 
employer's  abatement  actions. 

(a)  Scope  and  application.  This 
section  applies  to  employers  who 
receive  a  citation  for  a  violation  of  the 
Occupational  Safety  and  Health  Act. 

(b)  Definitions.  (1)  Abatement  means 
action  by  an  employer  to  comply  with 
a  cited  standard  or  regulation  or  to 
eliminate  a  recognized  hazard  identified 
by  OSHA  during  an  inspection. 

(2)  Abatement  date  means: 

(i)  For  an  uncontested  citation  item, 
the  later  of: 

(A)  The  date  in  the  citation  for 
abatement  of  the  violation; 

(B)  The  date  approved  by  OSHA  or 
established  in  litigation  as  a  result  of  a 
petition  for  modification  of  the 
abatement  date  (PMA);  or 

(C)  The  date  established  in  a  citation 
by  an  informal  settlement  agreement. 

(ii)  For  a  contested  citation  item  for 
which  the  Occupational  Safety  and 
Health  Review  Commission  (OSHRC) 
has  issued  a  final  order  affirming  the 
violation,  the  later  of: 

(A)  The  date  identified  in  the  final 
order  for  abatement;  or 

(B)  The  date  computed  by  adding  the 
period  allowed  in  the  citation  for 
abatement  to  the  final  order  date; 

(C)  The  date  established  by  a  formal 
setUement  agreement. 

(3)  Affected  employees  means  those  " 
employees  who  are  exposed  to  the 
hazard(s)  identified  as  violation(s)  in  a 
citation. 

(4)  Final  order  date  means: 

(i)  For  an  uncontested  citation  item, 
the  fifteenth  working  day  after  the 
employer's  receipt  of  the  citation; 

(ii)  For  a  contested  citation  item: 

(A)  The  thirtieth  day  after  the  date  on 
which  a  decision  or  order  of  a 
commission  administrative  law  judge 
has  been  docketed  with  the  commission, 
unless  a  member  of  the  commission  has 
directed  review;  or 

(B)  Where  review  has  been  directed, 
the  thirtieth  day  after  the  date  on  which 
the  Commission  issues  its  decision  or 
order  disposing  of  all  or  pertinent  part 
of  a  case;  or 

(C)  The  date  on  which  a  federal 
appeals  court  issues  a  decision  affirming 
the  violation  in  a  case  in  which  a  final 
order  of  OSHRC  has  been  stayed. 

(5)  Movable  equipment  means  a  hand- 
held or  non-hand-held  machine  or 
device,  powered  or  impowered.  that  is 
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used  to  do  work  and  is  moved  within 
or  betwe«i  worksites. 

(c)  Abatement  certification.  (1)  Within 
10  calendar  days  after  the  abatement 
date,  the  employer  must  certify  to 
OSHA  (the  Agency)  that  each  dted 
violation  has  been  abated,  except  as 
provided  in  paragraph  (c)(2)  of  this 
section. 

(2)  The  employer  is  not  required  to 
certify  abatement  if  the  OSHA 
Compliance  Officer,  during  the  on-site 
portion  of  the  inspection: 

(i)  Observes,  within  24  hours  after  a 
violation  is  identified,  that  abatement 
has  occurred;  and 

(ii)  Notes  in  the  citation  that 
abatement  has  occurred. 

(3)  The  employer's  certification  that 
abatement  is  complete  must  include,  for 
each  dted  violation,  in  addition  to  the 
information  required  by  paragraph  (h)  of 
this  section,  the  date  and  method  of 
abatmnent  and  a  statement  that  affected 
employees  and  their  representatives 
have  been  informed  of  the  abatement. 

Note  to  para^vph  (c):  Appendix  A 
contains  a  sample  Abatement  Certification 
Letter. 

(d)  Abatement  documentation.  (1)  The 
employer  must  submit  to  the  Agency, 
along  with  the  information  on 
abatement  certification  required  by 
paragraph  (c)(3)  of  this  section, 
dociunents  demonstrating  that 
abatement  is  complete  for  each  willful 
or  repeat  violation  and  for  any  serious 
violation  for  which  the  Agency 
indicates  in  the  dtation  that  such 
abatement  documentation  is  required. 

(2)  Dociunents  demonstrating  that 
abat«nent  is  complete  may  indude,  but 
are  not  limited  to,  evidence  of  the 
purdiase  or  rep>air  of  equipment, 
photographic  or  video  evidence  of 
abatement,  or  other  written  records. 

(e)  Abatement  plans.  (1)  The  Agency 
may  require  an  employer  to  submit  an 
abatement  plan  for  each  dted  violation 
(except  an  other-than-serious  violaticm) 
when  the  time  permitted  for  abatement 
is  more  than  90  calendar  days.  If  an 
abatement  plan  is  required,  the  dtation 
must  so  indicate. 

(2)  The  employer  must  submit  an 
abatement  plan  for  each  dted  violation 
within  25  calendar  days  from  the  final 
order  date  when  the  dtation  indicates 
that  such  a  plan  is  required.  The 
abatement  plan  must  identify  the 
violation  and  the  steps  to  be  taken  to 
achieve  abatement,  including  a  schedule 
for  completing  abatement  and,  where 
necessary,  how  employees  will  be 
protected  from  exposure  to  the  violative 
condition  in  the  interim  until  abatement 
is  complete. 


Note  to  paragraph  (e):  Appendix  B 
contains  a  Sample  Abatement  Plan  fbnn. 

(f)  Progress  reports.  (1)  An  employer 
who  is  required  to  submit  an  abatement 
plan  may  also  be  required  to  submit 
periodic  progress  reprarts  for  each  cited 
violation.  The  dtation  must  indicate: 

(i)  That  periodic  progress  reports  are 
required  and  the  dtation  items  for 
which  they  are  required; 

(ii)  The  date  on  which  an  initial 
progress  report  must  be  submitted, 
which  may  be  no  sooner  than  30 
calendar  days  after  submission  of  an 
abatement  plan; 

(iii)  Whether  additional  progress 
reports  are  required;  and 

(iv)  The  date(s)  on  which  additional 
progress  reports  must  be  submitted. 

(2)  For  each  violation,  the  progress 
report  must  identify,  in  a  single 
sentence  if  possible,  the  adion  taken  to 
achieve  abatement  and  the  date  the 
adion  was  taken. 

Note  to  paragraph  (f):  Appendix  B 
contains  a  Sample  Progress  Report  Form. 

(g)  Employee  notification.  (1)  The 
employer  must  inform  affeded 
employees  and  their  representative(s) 
about  abatement  adivities  covered  by 
this  section  by  posting  a  copy  of  each 
document  submitted  to  the  Agency  or  a 
simimary  of  the  document  near  the 
place  where  the  violation  occurred. 

(2)  Where  such  posting  does  not 
effectively  inform  employees  and  their 
representatives  about  abatement 
activities  (for  example,  for  employers 
who  have  mobile  work  operations),  the 
employer  must: 

(i)  Post  each  document  or  a  summary 
of  the  document  in  a  location  where  it 
will  be  readily  observable  by  affeded 
employees  and  their  representatives;  or 

(ii)  Take  other  steps  to  communicate 
fully  to  affBded  employees  and  their 
representatives  about  abatement 
activities. 

(3)  The  employer  must  inform 
employees  and  their  representatives  of 
their  right  to  examine  and  copy  all 
abatement  docmnents  submitted  to  the 
Agency. 

(i)  An  employee  or  an  employee 
representative  must  submit  a  request  to 
examine  and  copy  abatement 
documents  within  3  working  days  of 
receiving  notice  that  the  dociunents 
have  been  submitted. 

(ii)  The  employer  must  comply  with 
an  employee's  or  employee 
representative's  request  to  examine  and 
copy  abatement  documents  within  5 
working  days  of  receiving  the  request. 

(4)  The  employer  must  ensure  that 
notice  to  employees  and  employee 
representatives  is  provided  at  the  same 
time  or  before  the  information  is 


provided  to  the  Agency  and  that 
abatement  documents  are: 

(i)  Not  altered,  defaced,  or  covered  by 
other  material;  and 

(ii)  Remain  posted  for  three  working 
days  after  submission  to  the  Agency. 

(h)  Tmnsmitting  abatement 
documents.  (1)  The  employer  must 
include,  in  each  submission  required  by 
this  sedion,  the  following  information: 

(i)  The  employer's  name  and  address; 

(ii)  The  inspection  niunber  to  which 
the  submission  relates; 

(iii)  The  citation  and  item  numbers  to 
which  the  submission  relates; 

(iv)  A  statement  that  the  information 
submitted  is  acctirate;  and 

(v)  The  signature  of  the  employer  or 
the  employer's  authorized 
representative. 

(2)  The  date  of  postmark  is  the  date 
of  submission  for  mailed  documents. 
For  dociunents  transmitted  by  other 
means,  the  date  the  Agency  receives  the 
document  is  the  date  of  submission. 

(i)  Movable  equipment.  (1)  For 
serious,  repeat,  and  willful  violations 
involving  movable  equipment,  the 
employer  must  attach  a  warning  tag  or 
a  copy  of  the  citation  to  the  operating 
controls  or  to  the  cited  component  of 
equipment  that  is  moved  within  the 
worksite  or  between  worksites. 

Note  to  paragraph  (iMl):  Attaching  a  copy 
of  the  citaUon  to  the  equipment  is  deemed  by 
OSHA  to  meet  the  tagging  requirement  of 
paragraph  (iMl)  of  this  section  as  well  as  the 
posting  requirement  of  29  CFR  1903.16. 

(2)  The  employer  must  use  a  warning 
tag  that  properly  warns  employees  about 
the  nature  of  the  violation  involving  the 
equipment  and  identifies  the  location  of 
the  dtation  issued. 

Note  to  paragraph  (i)(2):  Non-Mandatory 
Appendix  C  contains  a  sample  tag  that 
employers  may  use  to  meet  this  requirement 

(3)  If  the  violation  has  not  already 
been  abated,  a  warning  tag  or  copy  of 
the  dtation  must  be  attached  to  the 
equipment: 

(i)  For  hand-held  equipment, 
immediately  after  the  employer  receives 
the  dtation;  or 

(ii)  For  non-hand-held  equipment, 
prior  to  moving  the  equipment  within  or 
between  worksites. 

(4)  For  the  construction  industry,  a  tag 
that  is  designed  and  used  in  accordance 
with  29  CFR  1926.20(b)(3)  and  29  CFR 
1926.200(h)  is  deemed  by  OSHA  to  meet 
the  requirements  of  this  section  when 
the  information  required  by  paragraph 
(i)(2)  is  included  on  the  tag. 

(5)  The  employer  must  assure  that  the 
tag  or  copy  of  the  citation  attached  to 
movable  equipment  is  not  altered, 
defaced,  or  covered  by  other  material. 

(6)  The  employer  must  assure  that  the 
tag  or  copy  of  the  citation  attached  to 


movable  equipment  remains  attached 
until: 

(i)  The  violation  has  been  abated  and 
all  abatement  verification  documents 
required  by  this  regulation  have  been 
submitted  to  the  Agency; 

(ii)  The  cited  equipment  has  been 
permanentiy  removed  from  service  or  is 
no  longer  within  the  employer's  control; 
or 

(iii)  The  Commission  issues  a  final 
order  vacating  the  citation. 

Appendices  to  §  1903.19 — Abatement 
Verification 

Note:  Appendices  A  through  C  provide 
information  and  nonmandatory  guidelines  to 
assist  employers  and  employees  in 
complying  with  the  appropriate  requirements 
of  this  section. 

Appendix  A  to  Section  leoS.lS— Sample 
Abatement-Certification  Letter 
(Nomnandatoiy) 

(Name),  Area  Director 

U.  S.  Department  of  Labor— OSHA 

Address  of  the  Area  Office  (on  the  citation) 

[Company's  Name] 

[Company's  Address) 

The  hazard  referenced  in  Inspection 
Number  [insert  9-digit  #J  for  violation 
identified  as: 

CitaUon  [insert  •)  and  item  [insert  f )  %vas 
corrected  on  [insert  date)  by: 


Citation  (insert  *j  and  item  (insert  #]  was 
corrected  on  (insert  date]  by: 


Citation  (insert  #|  and  item  (insert  t]  was 
corrected  on  [insert  date)  by: 


CitaUon  (insert  i]  and  item  [insert  *)  was 
corrected  on  [insert  date]  by: 


Action 


Citation  [insert «]  and  item  [insert  #]  was 
corrected  on  [insert  date)  by: 


Proposed 
Completion 

Date  (for 
abatement 
plans  only) 


Completion 

Date  (for 
progress  re- 
ports only) 


1. 


Citation  (insert  *]  and  item  (insert «)  was 
corrected  on  [insert  date]  l>y: 


Citation  (insert  #]  and  item  (insert  •]  was 
corrected  on  insert  date  by: 


Citation  {insert  •]  and  item  (insert  #)  was 
corrected  on  (insert  date]  by: 


I  attest  that  the  information  contained  in  this 
document  is  accurate. 

Signature 

Typed  or  Printed  Name 

Appendix  B  to  Sectaon  1903.19 — Sample 
Abatement  Plan  or  Piugiesa  Report 
(Nonmandatory) 

(Name),  Area  Director 

U.  S.  Department  of  Latxir— OSHA 

Address  of  Area  Office  (on  the  citation) 

[Company's  Name] 

[Company's  Address] 

Check  one: 

Abatement  Plan    [    ] 

Progress  Report    (    ] 

Inspection  Number    

Page of 

Citation  Number(s)*   

Item  Number(s)* 


Date  required  for  final  abatement:  

I  attest  that  the  information  contained  in  this 
document  is  accurate. 


Signature 

Typed  or  Printed  Name 
Name  of  primary  point  of  contact  for 
questions:  [optional] 
Telephone  numlwr    


'Abatement  plans  or  progress  reports  for 
more  than  one  citation  item  may  be 
combined  in  a  single  abatement  plan  or 
progress  report  if  the  abatement  actions, 
proposed  completion  dates,  and  actual 
completion  dates  (for  progress  reports  only) 
are  the  same  for  each  of  the  citation  items. 


IMl 
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WARNING : 

EQUIPMENT  HAZARD 
CITED  BY  OSHA 

EQUIPMENT  CITED: 
HAZARD  CITED: 


FOR  DETAILED  INFORMATION 
SEE  OSHA  CITATION  POSTED  AT 


BACKGROUND  COLOR— ORANGE 
MESSAGE  COLOR — BLACK 
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Part  VI 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Parts  101  and  102 
Foods  and  Drugs:  Technical  Amendments 
and  Food  Labeling:  Soluble  Fiber  From 
Whole  Oats  and  Risk  of  Coronary  Heart 
Disease  Health  Claims;  Final  Rules 


(Ml 


15342         Federal  Regi^er  /  Vol.  62.  No.  61  /  Monday.  March  31.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  61  /  Monday,  March  31.  1997  /  Rules  and  Regulations         15343 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  101  and  102 

Foods  and  Drugs;  Technical 
Amendments 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule;  technical 

amendments. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  correct  those  portions  that 
pertain  to  foods.  This  action  is  being 
taken  to  improve  the  accuracy  and 
clarity  of  the  regulations. 
EFFECTIVE  DATE:  March  31,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerad  L  McCowin,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
150),  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington.  DC  20204. 
202-205-4561. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  its  regulations  in  parts  101 
and  102  (21  CFR  parts  101  and  102)  to 
correct  certain  portions  that  pertain  to 
foods. 

1.  In  the  Federal  Register  of  April  2. 
1993  (58  FR  17328),  FDA  published 
corrections  to  the  January  6. 1993,  final 
rule  entitled  "Food  LabeUng;  Mandatory 
Status  of  Nutrition  Labeling  and 
Nutrient  Content  Revision,  Format  for 
Nutrition  Label"  (58  FR  2079).  In  the 
April  2. 1993.  document.  FDA  corrected 
the  word  "Foods"  at  the  beginning  of 
the  fourth  sentence  of  paragraph  (j)(4)  in 
§  101.9  to  read  "Examples  of  foods"  (58 
FR  17328  at  17331).  However,  in  the 
August  18, 1993.  technical  corrections 
to  8 101.9  (58  FR  44063  at  44083),  the 
April  2,  1993.  correction  to  §  101.9(j)(4) 
was  inadvertently  omitted.  In  this 
document,  the  agency  is  correcting  the 
word  "Foods"  that  occurs  at  the 
beginning  of  the  fourth  sentence  in 
§  101.9(j)(4)  to  read  "Examples  of 
foods". 

2.  In  the  Federal  Register  of  January 
4. 1994  (59  FR  378),  FDA  published  a 
final  rule  entitled  "Food  Labeling; 
Requirements  for  Nutrient  Content 
Claims  for  Dietary  Supplements  of 
Vitamins.  Minerals,  Herbs,  and  Other 
Similar  Nutritional  Substances.  '  In  that 
doamient.  the  agency  amended  §  101.60 
by  redesignating  paragraphs  (c)(4)  and 
(c)(5)  as  paragraphs  (c)(5)  and  (c)(6).  In 
making  this  change,  the  agency 
inadvertently  failed  to  change  a 
reference  to  old  §  101.60(c)(4)  in  the  first 
sentence  of  redesignated  paragraph 
(c)(6)  to  reflect  that  old  paragraph  (c)(4) 


-    had  been  redesignated  as  paragraph 
(c)(5).  In  this  document,  the  agency  is 
correcting  that  oversight. 

3.  In  the  Federal  Register  of  January 
6. 1993  (58  FR  2665),  FDA  published  a 
final  rule  entitled  "Food  Labeling: 
Health  Claims;  Calcium  and 
Osteoporosis."  This  rule,  among  other 
things  established  the  requirements  that 
must  be  met  for  a  food  to  bear  a  health 
claim  regarding  the  relationship 
between  calcium  and  osteoporosis.  One 
of  these  requirements, 
§  101.72(c)(2)(ii)(A),  specifies  that  the 
food  shall  meet  or  exceed  the 
requirements  for  a  "high"  level  of 
calcium.  However,  in 
§  101.72(c)(2)(ii)(A)  when  referencing 
the  section  in  which  the  term  "high"  is 
defined  in  §  101.54,  the  agency 
inadvertently  referred  to  paragraph  (c), 
which  defines  the  term  "good  source," 
instead  of  paragraph  (b),  which  defines 
the  term  "high."  FDA  is  correcting  this 
inadvertent  error. 

4.  In  the  Federal  Register  of  January 
6.  1993  (58  FR  2302),  FDA  published  a 
final  rule  entitled  "Food  Labeling: 
Nutrient  Content  Claims,  General 
Principles,  Definition  of  Terms; 
Definitions  of  Nutrient  Content  Claims 
for  the  Fat,  Fatty  Acid,  and  Cholesterol 
Content  of  Food."  This  final  rule,  among 
other  things,  revoked  §  101.25  (58  FR 
2302  at  2413).  In  the  Federal  Register  of 
June  3,  1996  (61  FR  27771),  FDA 
pubUshed  a  final  rule  entitled 
"Revocation  of  Certain  Regulations 
Affecting  Food."  This  final  rule,  among 
other  things,  revoked  §§  105.67  and 
105.69  (21  CFR  105.67  and  105.69)  (61 
FR  27771  at  27779).  However,  in  issuing 
these  two  final  rules,  the  agency 
inadvertently  neglected  to  remove  the 
cross  references  to  these  three  sections 
in  §  101.108(a)  and  (b).  In  this 
document,  FDA  is  modifying 
§  101.108(a)  and  (b)  to  correct  this 
inadvertent  omission. 

5.  In  the  Federal  Register  of  July  2, 
1991  (56  FR  30452),  FDA  published  a 
notice  of  proposed  rulemsiing  entitled 
"Food  LabeUng;  Declaration  of 
Ingredients,  Common  or  Usual  Name  for 
Nonstandardized  Foods:  Diluted  Juice 
Beverages."  In  that  proposed  rule,  FDA 
proposed  to,  among  other  things, 
establish  common  or  usual  name 
requirements  for  beverages  that  contain 
less  than  100  percent  and  more  than  0 
percent  fruit  or  vegetable  juice.  In 
response  to  comments  to  the  proposal, 
in  the  final  rule,  FDA  acknowledged 
that  the  difference  in  phrasing  that 
appeared  in  §  102.33(b)  and  (c)  in  the 
notice  of  proposed  rulemaking  of  July  2, 
1991;  i.e.,  "diluted,  multiple-juice" 
versus  "multiple-juice  beverage"  was 
inadvertent,  and  that  both  should  say 


"diluted,  multiple-juice  beverage"  (58 
FR  2897  at  2918,  January  6, 1993). 
However,  the  agency  inadvertently 
neglected  to  make  the  change  in 
§  102.33(c).  Additionally,  in  that 
proceeding,  in  response  to  a  comment, 
in  the  final  rule  FDA  included  a  new 
paragraph  (d)  in  §  102.33  that  contained 
the  phrasing  "multiple-juice  beverage" 
instead  of  the  preferred  phrasing 
"diluted,  multiple-juice  beverage."  FDA 
is  correcting  these  inadvertent  errors. 

Publication  of  this  dociunent 
constitutes  final  action  on  these  changes 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553).  Notice  and  public 
procedure  are  unnecessary  because  FDA 
is  merely  correcting  nonsubstantive 
errors. 

List  of  Subjects 

21  CFR  Part  101 

Food  labeUng,  Nutrition,  Reporting 
and  recordkeeping  requirements. 

21  CFR  Fart  102 

Beverages,  Food  grades  and  standards, 
Food  labeling.  Frozen  foods.  Oils  and 
Fats,  Onions,  Potatoes,  Seafood. 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  is  revised  to  read  as  follows: 

Authority:  Sees.  4.  5.  6  of  the  Fair 
Packaging  and  Ut»eling  Act  (15  U.S.C.  1453. 
1454,  1455);  sees.  201.  301.  402,  403,  409. 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  331.  342.  343.  348,  371). 

§101.9    [Amended] 

2.  Section  101.9  Nutrition  labeling  of 
food  is  amended  in  paragraph  (j)(4)  by 
removing  the  first  word  in  the  fourth 
sentence,  "Foods",  and  adding  in  its 
place  "Examples  of  foods". 

§101.60    [Amended] 

3.  Section  101.60  Nutrient  content 
claims  for  the  calorie  content  of  foods  is 
amended  in  paragraph  (c)(6)  by 
removing  the  phrase  "in  paragraph 
(c)(4)"  and  adding  in  its  place  "in 
paragraph  (c)(5)". 

§101.72    [Amended] 

4.  Section  101.72  Health  claims: 
calcium  and  osteoporosis  is  amended  in 
paragraph  (c)(2)(ii)(A)  by  removing  the 
citation  "§  101.54(c)"  and  adding  in  its 
place  "§  101.54(b)". 

§101.108    [Amended] 

5.  Section  101.108  Temporary 
exemptions  for  purposes  of  conducting 
authorized  food  labeling  experiments  is 
amended  in  paragraph  (a)  by  removing 
the  phrase  "§§  101.9  and  101.25  and 


with  §§  105.66, 105.67,  and  105.69"  and 
adding  in  its  place  "§§  101.9  and 
105.66"  and  in  paragraph  (b)  by 
removing  the  phrase  "§§  101.9  and 
101.25  and  §§  105.66, 105.67,  and 
105.69"  and  adding  in  its  place 
"§§101.9  and  105.68". 

PART  102— COMMON  OR  USUAL 
NAME  FOR  NONSTANDARDIZED 
FOODS 

6.  The  authority  citation  for  21  CFR 
part  102  continues  to  read  as  follows: 

Authority:  Sees.  201, 403,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  343.  371). 

§102,33    [Amended] 

7.  Section  102.33  Beverages  that 
contain  fruit  or  vegetable  juice  is 
amended  in  paragraphs  (c)  and  (d)  by 
adding  the  word  "diluted."  before  the 
phrase  "multiple-juice  beverage". 

Dated:  March  24. 1997. 
WiUiam  B.  Schuhx, 

Deputy  Commissioner  for  Policy. 
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21  CFR  Part  101 
[Doctot  No.  95P-01971 
RIN  0910-AA19 

Food  Labeling:  Health  Claims;  Soluble 
Fiber  From  Whole  Oats  and  Risk  of 
Coronary  Heart  Disease 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulation  that  authorizes  health  claims 
about  the  relationship  between  soluble 
fiber  from  whole  oats  and  coronary 
heart  disease  (CHD)  to  clarify  and 
correct  its  provisions.  This  action  is 
being  taken  in  response  to  inquiries  that 
FDA  has  received  since  it  issued  this 
regulation. 

EFFECTIVE  DATE:  March  31, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  J.  Saltsman,  Center  for  Food  Safety 
^d  Apphed  Nutrition  (HFS-165),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,202-205-5483. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  January  23, 
1997  (62  FR  3584),  FDA  pubUshed  a 
final  rule  announcing  its  decision  to 
authorize  the  use  of  health  claims  on  the 
relationship  between  soluble  fiber  from 
whole  oats  (i.e.,  oat  bran,  rolled  oats. 


and  whole  oat  Hour)  and  the  risk  of  CHD 
(§  101.81  (21  CFR  101.81)).  Since  then, 
questions  have  been  raised  regarding  the 
meaning  of  the  regulation.  Therefore, 
FDA  is  amending  §  101.81  to  correct  and 
clarify  the  regulation. 

n.  Nature  of  the  Claim  (§  101.81(cM2Mi)) 

Section  101.81(c)(2)(i)(C)  states  that 

"in  specifying  the  substance,  the  claim 
uses  the  term  'soluble  fiber'  qualified  by 
either  the  use  of  the  name  of  the  eligible 
source  of  whole  oat  soluble  fiber 
(provided  in  paragraph  (c)(2)(ii)  of  this 
section)  or  the  name  of  the  food 
product." 

The  agency  is  amending 
§  101.81(c)(2)(i)(C)  to  clarify  that  the 
claim  must  state  the  name  of  the  source 
of  eligible  soluble  fiber,  and  that  it  may 
state  the  name  of  the  food  product  that 
contains  the  source  of  the  soluble  fiber. 
In  the  preamble  to  the  whole  oats  final 
rule  (62  FR  3584  at  3595),  the  agency 
gave  examples  of  statements  that 
compUed  writh  §  101.81(c)(2)(i)(C). 
Those  examples  were:  "Soluble  fiber 
frtim  whole  oats  •  *  •"  and  "Soluble 
fiber  from  oatmeal 
*  *  *."  The  agency  stated  that: 

In  each  case,  the  inclusion  of  information 
about  the  source  or  the  product  qualities  the 
term  soluble  fiber  so  that  the  consumer  is  not 
misled  to  believe  thai  all  soluble  fiber  may 
reduce  the  risk  of  CHD.  The  manufacturer 
may  also  clarify  the  information  for  those 
proiduct  names  that  do  not  indicate  the  name 
of  the  soluble  fiber  source,  for  instance: 
"Soluble  fiber  from  the  oat  bran  in  this 
product  •  *  *." 
62  FR  3584  at  3595 

As  the  discussion  of  this  provision  in 
the  final  tried  to  make  clear,  it  was  the 
agency's  intention  that  the  claim  use  the 
name  of  the  whole  oat  food,  i.e.,  oat 
bran,  rolled  oats,  or  whole  oat  floiu-,  that 
is  the  soiure  of  soluble  fiber,  so  that  the 
consimier  would  not  be  misled  to 
beheve  that  all  soluble  fibers  that  may 
be  present  in  the  food  may  reduce  the 
risk  of  CHD.  However,  the  agency  has 
come  to  recognize  that  a  claim  such  as 
"Soluble  fiber  from  Today's  Cereal  as 
part  of  a  diet  low  in  satiuated  fat  and 
cholesterol  may  reduce  the  risk  of  heart 
disease,"  which  does  not  identify  the 
source  of  the  soluble  fiber  that  provides 
the  basis  for  the  claim,  satisfies 
§  101.81(c)(2)(i)(C)  in  that  it  uses  the 
term  "soluble  fiber"  qualified  by  the 
name  of  the  product.  Thus,  the 
regulation  does  not  set  out  the  rule  the 
agency  intended  to  embody  in  the 
regulation. 

Consequently,  FDA  finds  it  necessary 
to  amend  §  101.81(c)(2)(i)(C)  to  make 
clear  that  the  food  source  of  the  beta  0)- 
glucan  soluble  fiber  in  the  product  that 
bears  the  claim  must  be  identified  in  the 
health  claim,  and  that  use  of  the  product 
name  is  optional.  Therefore,  in  this 


document,  the  agency  is  correcting 
§  101.81(c)(2)(i)(C)  to  state: 

In  specifying  the  sutwtance,  the  claim  uses 
the  term  'soluble  fiber'  qualified  by  the  name 
of  the  eligible  source  of  soluble  fiber 
(provided  in  paragraph  (c)(2){ii)  of  this 
section).  Additionally,  the  claim  may  use  the 
name  of  the  food  product  that  contains  the 
eligible  source  of  soluble  filter. 

m.  Nature  of  the  Food  Eligible  to  Bear 
the  Qaim  (§  101.81(cX2Xiii)) 

Section  101.81(c)(2)(iii)(A)  states  that, 
"the  food  shall  contain  at  least  0.75 
gram  (g)  per  reference  amount 
customarily  consumed  of  whole  oat 
soluble  fiber  from  the  eUgible  sources 
listed  in  paragraph  (c)(2)(ii)  of  this 
section."  Section  101.81(c)(2)(ii)  lists 
three  whole  oat  foods  that  are  eligible 
sources  of  ^-glucan  soluble  fiber:  Oat 
bran  (§  101.81(c)(2)(ii)(A)(l)).  rolled  oats 
or  oatmeal  (§  101.81(c)(2)(ii)(A)(2)),  and 
whole  oat  flour  (§  101.81(c)(2)(ii)(A)(J)). 

Questions  have  been  raised  regarding 
whether  an  extract  of  whole  oat  3- 
glucan  soluble  fiber,  such  as  an  extract 
of  ^-glucan  from  oat  bran,  could  be  used 
to  fortify  a  product  and  thus  qualify  for 
the  health  claim. 

FDA  intended  to  make  clear  in 
§  101.81  that  an  extract  of  an  eligible  oat 
food  could  not  justify  the  use  of  the 
authorized  health  claim.  In  the 
preamble  to  the  whole  oat  final  rule,  the 
agency  stated  that  the  ^glucan  soluble 
fiber  in  whole  oat  products  is  the 
primary,  but  not  the  only,  component  in 
whole  oats  that  affects  serum  Upids  (62 
FR  3584  at  3585).  The  agency  also  stated 
that: 

Other  food  sources  of  ^^ucan  soluble 
fiber  (such  as  oat  gum  and  non-oat  sources) 
have  not  been  carefuUy  reviewed  by  the 
agency,  nor  has  the  totality  of  the  evidence 
on  these  other  sources  of  the  fiber  been 
submitted  to  the  agency  for  review.  Tlius.  the 
basis  for  including  a  wider  range  of  food 
sources  of  ^lucan  beyond  whole  oats  in  the 
regulation  authorizing  health  claims  is  not 
presented  by  the  administrative  record,  and 
consideration  of  these  other  sources  is 
beyond  the  scop>e  of  this  rulemaking. 
62  FR  3584  at  3587 

It  was  the  agency's  intention  that  the 
provisions  in  §  101.81(c)(2)(iii)(A) 
define  the  nature  of  the  whole  oat  foods 
that  are  ehgible  sources  of  ^glucan 
soluble  fiber,  and  not  to  suggest  that  ^ 
glucan  soluble  fiber  by  itself  could  be 
used  to  fortify  a  product  for  purposes  of 
making  a  claim. 

The  inquiries  that  FDA  has  received, 
however,  stated  that  FDA  needs  to  make 
its  meaning  even  clearer  in 
§  101.81(c)(2)(lii)(A).  Therefore,  in  this 
document,  the  agency  is  amending  this 
provision  to  state:  "The  food  product 
shall  include  one  or  more  of  the  whole 
oat  foods  from  §  101.81(c)(2)(ii),  and  the 
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whole  oat  foods  shall  contain  at  least 
0.75  gram  (g)  of  soluble  fiber  per 
reference  amount  customarily 
consumed  of  the  food  product." 

IV.  Model  Heahh  daiin  (§  101.81(e)) 

In  light  of  the  revision  to 
§  101.81(c)(2)(i)(C)  in  section  D  of  this 
document,  the  agency  is  making  minor 
changes  to  the  model  claims  in 
§  101.81(e)(1)  and  (e)(2).  In  current 
paragraphs  (e)(1)  and  (e)(2)  in  the  model 
claims,  the  name  of  the  soluble  fiber 
source  from  §  101.81(cK2)(ii)  or  the 
name  of  the  food  product  may  be 
provided.  In  this  document,  the  agency 
is  revising  the  model  claims  to  clarify 
that  the  name  of  the  soluble  fiber  soiuce 
from  §  101.81(c)(2)(ii)  must  be  presented 
and,  if  desired,  the  name  of  the  food 
product  may  also  be  provided.  For 
example,  FDA  is  amending 
§  101.81(e)(1)  to  state,  "Soluble  fiber 
from  foods  such  as  (name  of  soluble 
fiber  source  from  section  (c)(2)(ii)  and, 
if  desired,  the  name  of  food  product),  as 
part  of  a  diet  low  in  saturated  fat  and 
cholesterol,  may  reduce  the  risk  of  heart 
disease."  Therefore,  a  claim  for  an  oat 
bran-containing  food  may  state, 
"Soluble  fiber  from  foods  such  as  oat 
bran  in  Brand  Name  Cereal,  as  part  of 
a  diet  low  in  saturated  fat  and 
cholesterol,  may  reduce  the  risk  of  heart 
disease." 


List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Antfaority:  Sees.  4,  5,  6  of  the  Fair 
Paclcaging  and  Labeling  Act  (15  U.S.C.  1453. 
1454,  1455);  sees.  201,  301,  402,  403,  409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321,  331,  342,  343,  348,  371). 

2.  Section  101.81  is  amended  by 
revising  paragraphs  (c)(2)(i)(C), 
(c)(2)(iii)(A),  (e)(1),  and  (e)(2)  to  read  as 
follows: 

f  101.81    Herttti  daimK  Soluble  fiber  from 
wtiole  oals  and  rtak  of  coronary  heart 
<CHD). 


(c)  *  •  • 

(2)  •   *  * 

(«)••• 

(C)  In  specifying  the  substance,  the 
claim  uses  the  term  "soluble  fiber" 
qualified  by  the  name  of  the  eligible 
source  of  soluble  fiber  (provided  in 
paragraph  (c)(2)(ii)  of  this  section). 


Additionally,  the  claim  may  use  the 
name  of  the  food  product  that  contains 
the  eligible  source  of  soluble  fiber, 

(iii)  •  •  • 

(A)  The  food  product  shall  include 
one  or  more  of  the  whole  oat  foods  from 
paragraph  (c)(2)(ii)  of  this  section,  and 
the  whole  oat  foods  shall  contain  at 
least  0.75  gram  (g)  of  soluble  fiber  per 
reference  amount  customarily 
consumed  of  the  food  product; 
•        «»•'• 

(e)  •  *  * 

(1)  Soluble  fiber  bom  foods  such  as 
[name  of  soluble  fiber  source  fix)m 
paragraph  {c)(2)(ii)  of  this  section  and. 
if  desired,  the  name  of  food  product],  as 
part  of  a  diet  low  in  saturated  fat  and 
cholesterol,  may  reduce  the  risk  of  heart 
disease. 

(2)  Diets  low  in  saturated  ht  and 
cholesterol  that  include  soluble  fiber 
from  (name  of  soluble  fiber  source  fitjm 
paragraph  (c)(2)(ii)  of  this  section  and, 
if  desired,  the  name  of  food  product) 
may  reduce  the  risk  of  heart  disease. 

Dated:  March  25, 1997. 
WillUm  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  97-7972  Filed  3-28-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  882  and  982 
[Dockat  No.  FR-4159-P-01] 

MN2577-AB72 

tmplamandng  Provisions  of  the 
Housing  Opportunity  Program 
Extsnsion  Act  of  1996;  and  Revisir>g 
Section  8  Certificata,  Vouctwr,  and 
Moderata  RahalMlitation  Admission 
and  Occupancy  Policias 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  admission  and  occupancy 
requirements  for  the  Section  8  Rental 
Certificate.  Rental  Voucher,  and 
Moderate  Rehabilitation  Programs  as 
follows:  Make  certain  applicants 
ineligible  for  admission  if  evicted  from 
housing  assisted  under  the  United 
States  Housing  Act  of  1937;  Terminate 
assistance  to  tenant-based  certificate 
and  voucher  participants  evicted  for 
serious  lease  violations;  Screen  out 
illegal  drug  users  and  alcohol  abusers; 
and  Terminate  assistance  to  illegal  drug 
users  and  alcohol  abusers. 

DATES:  Comment  due  date:  May  30. 
1997. 

A00AC8SE8:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk.  Office  of  General  Counsel,  Room 
10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  nof 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOn  FURTHER  MIFORMAT10N  CONTACT: 
Madeline  Hastings,  Associate  Deputy 
Assistant  Secretary  for  the  Office  of 
Public  and  Assisted  Housing 
Operations,  Room  4228,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW.  Washington.  DC 
20410;  telephone  number  (202)  708- 
1842.  (This  telephone  number  is  not 
toll-free.)  For  hearing-  and  speech- 
impaired  persons,  this  number  may  be 
accessed  via  text  telephone  (TTY)  by 
calling  the  Federal  Information  Relay 
Sovice  at  (800)  877-8338. 


SUPPtEMENTARY  INFORMATKM: 

I.  Statutory  Change  and  Related  Change 
to  Bar  Admission  of  Certain  Evicted 
Tenants 

The  statutory  foundation  for  the 
Section  8  program  is  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a  et 
seq.)  (the  Act).  On  March  28, 1996,  the 
Act  was  amended  by  the  Housing 
Opjjortunity  Program  Extension  Act  of 
1996  (Pub.  L.  104-120;  110  Stat.  834) 
(the  Extension  Act).  It  makes  an 
individual  who  has  been  evicted  from 
housing  assisted  under  the  United 
States  Housing  Act  of  1937  (pubUc 
housing,  Indian  housing,  Section  23,  or 
any  Section  8  program)  for  drug-related 
criminal  activity  ineligible  for 
admission  to  Section  8  housing  for  a  3- 
year  period  beginning  from  the  date  of 
the  eviction.  The  Public  Housing 
Agency  (HA)  has  the  discretion, 
however,  to  determine  that  the  evicted 
individual's  family  is  eligible  for 
admission  if  the  HA  determines  that  the 
evicted  individual  has  successfully 
completed  a  rehabihtation  program 
approved  by  the  HA  or  that  the 
circumstances  leading  to  the  eviction  no 
longer  exist  (e.g.,  the  individual 
involved  in  drugs  is  no  longer  in  the 
household  because  of  incarceration).  In 
this  proposed  rule,  HUD  would 
interpret  the  3-year  period  to  be  at  least 
3  years,  so  that  an  HA  can  determine  the 
period  of  time  it  believes  reasonable  for 
particular  types  of  drug-related  criminal 
activity,  as  long  as  that  period  is  at  least 
3  years  long. 

The  Extension  Act  also  requires  HAs 
to  establish  standards  for  prohibiting 
occupancy  in  any  Section  8  unit  by  any 
person  who  the  HA  determines  is 
illegally  using  a  controlled  substance,  or 
whose  pattern  of  illegal  use  of  a 
controlled  substance  or  pattern  of 
alcohol  abuse  would  interfere  with  the 
health,  safety,  or  right  to  peaceful 
enjoyment  of  the  premises  by  other 
residents  of  the  project.  In  this 
connection,  the  Extension  Act 
authorizes  the  HA  administering  the 
program  to  determine  whether  an 
applicant  has  been  rehabilitated  from 
drug  or  alcohol  abuse. 

In  this  proposed  rule.  HUD  also 
proposes  two  related  changes  for  tenants 
evicted  from  assisted  housing:  (1) 
Tenants  evicted  from  housing  assisted 
under  the  United  States  Housing  Act  of 
1937  for  serious  lease  violations  would 
be  ineligible  for  admission  to  units 
assisted  under  the  Section  8  Rental 
Certificate,  Rental  Voucher,  and 
Moderate  Rehabilitation  Programs  for  an 
appropriate  period  of  time;  and  (2) 
Section  8  tenant-based  certiGcate  and 
voucher  participants  evicted  for  soious 


lease  violations  would  be  ineligible  for 
continued  assistance  by  the  HA.  For 
example,  families  evicted  for  a  serious 
lease  violation  (such  as  committing 
crimes  against  persons  or  property  or 
other  acts  that  affect  the  health,  safety, 
or  right  to  peaceful  enjoyment  of  the 
premises  by  other  residents)  would  be 
barred  from  admission  to  Section  8 
housing  for  a  specified  period  and,  if 
applicable,  be  terminated  from  the 
RfBntal  Certificate  or  Voucher  Program. 
HUD  is  also  proposing  a  similar 
requirement  for  the  public  housing 
program  barring  the  admission  of 
residents  evicted  from  housing  assisted 
under  the  United  States  Housing  Act  of 
1937  for  serious  lease  violations.  These 
proposals  would  facilitate  efforts  by 
HUD  and  HAs  to  eliminate  crime  and  to 
impose  tougher  expectations  on 
Federally  assisted  tenants,  holding  them 
responsible  for  their  actions. 

In  order  to  determine  the  eligibility  of 
an  applicant  under  this  proposed  rule, 
an  HA  needs  to  know  whether  the 
applicant  was  evicted  from  housing 
assisted  under  the  U.S.  Housing  Act  of 
1937  and  whether  the  eviction  involved 
drug-related  criminal  activity.  HUD  is 
specifically  requesting  public  comment 
on  ways  HAs  can  share  this  information 
with  each  other,  and  the  best  means  to 
obtain  information  on  evictions  from 
privately  owned  assisted  projects  such 
as  Section  8  new  construction  projects. 

n.  Regulatory  Reinventioo 

Consistent  with  Executive  Order 
12866  and  President  Clinton's 
memorandum  of  March  4, 1995  to  all 
Federal  departments  and  agencies  on 
the  subject  of  Regulatory  Reinvention, 
HUD  is  reviewing  all  its  regulations  to 
determine  whether  they  can  be 
eliminated,  streamlined,  or  consolidated 
with  other  regulations.  As  part  of  this 
review,  this  proposed  rule,  at  the  final 
rule  stage,  may  undergo  revisions  in 
accordance  with  the  President's 
regulatory  reform  initiatives.  In  addition 
to  comments  on  the  substance  of  these 
regulations,  HUD  welcomes  comments 
on  how  this  proposed  rule  may  be  made 
more  understandable  and  less 
burdensome. 

m.  Findings  and  Cartificationa 

A.  Paperwork  Reduction  Act 

The  proposed  information  collection 
requirements  contained  at  §§  882.514(g) 
and  982.553(b)  of  this  rule  have  becm 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  under 
section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 
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In  accordance  with  5  CFR 
1320.5(a)(l)(iv),  the  Department  is 
setting  forth  the  following  concerning 
the  proposed  collection  of  information: 

(1)  Title  of  the  information  collection 
proposal:  Implementing  Provisions  of 
the  Housing  Opportunity  Program 
Extension  Act  of  1996;  and  Revising 
Section  8  Certificate,  Voucher,  and 
Moderate  Rehabilitation  Admission  and 
Occupancy  Policies. 

(2)  SuiTunojy  of  the  collection  of 
information:  HAs  have  local  admission 
and  subsidy  termination  policies  that 
detail  when  applicants  are  eligible,  how 
applicants  are  selected,  waiting  list 
management,  denial  of  assistance  to 
applicants,  and  termination  of 
assistance  to  participants.  This 
rulemaking  requires  HAs  to  (1)  deny 
admission  because  of  drug-related 
criminal  activity  and  certain  evictions 
from  housing  assisted  under  the  1937 
Housing  Act,  (2)  terminate  assistance 
when  a  fomily  is  evicted  from  a  tenant- 
based  subsidy  unit  for  serious  lease 
violations,  and  (3)  establish  admission 


and  termination  standards  concerning 
drug  use  and  alcohol  abuse. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
information  collecteid  is  needed  to 
assure  that  subsidy  is  only  provided  to 
eligible  families,  and  to  monitor 
compliance  with  HUD  Section  8 
program  admission  and  termination 
requirements  authorized  by  statute. 

(4)  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  likely  respondents,  and 
proposed  frequency  of  response  to  the 
collection  of  information:  Respondents 
will  be  the  2500  HAs  administering  the 
Section  8  program.  The  proposed 
frequency  of  responses  is  once  annually. 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information:  HA 
admission  and  termination  policies  are 
contained  in  the  HA  administrative 
plan.  When  an  HA  first  begins  to 
administer  the  Section  8  program,  the 
HA  develops  an  administrative  plan  in 
conjunction  with  its  first  funding 
application.  Thereafter,  the  HA  updates 


the  administrative  plan  periodically  on 
an  as-needed  basis  (estimated  not  to 
exceed  an  average  of  once  a  jrear).  HUD 
approval  of  the  administrative  plan  is 
not  required  and  it  is  maintained 
locally.  Additional  burden  to  HAs 
required  by  this  rule  is  minimal  since 
the  collections  are  a  part  of  the  day-to- 
day operation  of  the  HAs,  the  rule 
simply  requires  HAs  to  consider 
additional  &ctore  when  making 
admission  and  termination 
determinations,  HAs  already  update  the 
administrative  plan  periodically  to 
reflect  new  statutory  requirements  and 
changes  in  local  policies,  and  the 
collection  requirements  for  the 
administrative  plan  are  already 
included  in  the  burden  hours  attributed 
to  preparing  a  funding  application  and 
periodically  updating  the  administrative 
plan.  The  reporting  and  recordkeeping 
burden  for  the  application  form  HUD- 
52515  (which  includes  the 
administrative  plan)  were  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB),  and  assigned  OMB 
control  number  2577-0169,  as  follows: 


Nurrber  of  re- 
spondents 

Freg.  of  re- 
sponse 

Est.  avg.  re- 
(Hours) 

Est  annual 
burden  (Hrs.) 

HopoftinQ  Durtton  ■••»••••••■••■•■••»«•»■•  ••• 

2.500 

1 

2.0 

5000 

Total  Reporting  Burden »» , 

sooo 

B.  Regulatory  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  proposed  rule 
imder  Executive  Order  12866, 
Regulatory  Plaiming  and  Review,  issued 
by  the  President  on  September  30, 1993. 
OMB  determined  that  this  rule  is  a 
"significant  regulatory  action,"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  made  in  this  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m.  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Coimsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC. 

C.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
While  this  rule  would  amend 


occupancy  and  tenant  selection  policies 
in  the  Section  8  Rental  Certificate, 
Rental  Voucher,  and  Moderate 
Rehabilitation  Programs,  it  would  not 
have  a  significant  economic  impact  on 
small  entities. 

D.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4332).  This  Finding  is 
available  for  pubfic  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW. 
Washington.  IX. 

E.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  would  not  have 
substantial  direct  efiiects  on  States  or 
their  poUtical  subdivisions,  or  the 


relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  this 
proposed  rule  is  not  subject  to  review 
under  the  Order.  The  proposed  rule 
would  merely  implement  statutory  and 
related  requirements  with  respect  to 
admission  and  occupancy  of  housing 
funded  by  the  Federal  Government. 

F.  Impact  on  the  Family 

The  General  Coimsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule 
would  not  have  the  potential  for 
significant  impact  on  family  formation, 
maintenance,  or  general  well-being,  and 
thus  is  not  subject  to  review  under  the 
Order.  This  proposed  rule  would 
increase  the  safety  and  security  of 
families  fiving  in  assisted  housing. 
Since  the  impact  of  this  proposed  rule 
on  the  family  would  be  beneficial,  no 
further  review  is  considered  necessary. 

G.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
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approved  March  22, 1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  This  proposed  rule  would  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
that  would  be  affected  by  this  proposed 
rule  are  14.855  (Vouchers),  14.856 
(Moderate  Rehabilitation)  and  14.857 
(Certificates). 

List  of  Subjects 

24  CFR  Part  882 

Grant  programs — housing  and 
commimity  development.  Homeless, 
Lead  poisoning.  Manufactured  homes. 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  982 

Grant  programs — housing  and 
community  development,  Housing,  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  parts  882  and  982  of  title 
24  of  the  Code  of  Federal  Regulations, 
are  proposed  to  be  amended  as  follows: 

PART  882— SECTION  8  CERTIFICATE 
AND  MODERATE  REHABILITATION 
PROGRAMS 

1.  The  authority  citation  for  part  882 
continues  to  read  as  follows: 

Authority:  42  U.S.C  1437f  and  3535(d). 

2.  In  §882.413,  paragraph  (b)  is 
amended  by  adding  a  new  sentence  after 
the  first  sentence,  to  read  as  follows: 

1882.413    RMponsibiUty  of  ttte  Family. 

*  •         •         *         * 

(b)  *   •   *  No  Family  member  may 
abuse  alcohol  in  a  way  that  may 
interfere  with  the  health,  safety,  or  right 
to  peaceful  enjoyment  of  the  premises 
by  other  residents.  *  •  • 

•  •        •        •        • 

3.  Section  882.514  is  amended  as 
follows: 

a.  By  revising  paragraph  (a)(2); 

b.  By  redesignating  paragraph  (a)(3)  as 
paragraph  (a)(4): 

c  By  adding  a  new  paragraph  (a)(3); 

d.  By  revising  paragraph  (g);  and 

e.  By  adding  a  new  paragraph  (h);  to 
read  as  follows: 

1882.514    Family  pwttdfMtlon. 
(a)*  •  • 


(2)  A  Family  is  ineligible  for 
admission  if: 

(i)  The  Family  contains  any  Family 
member  evicted  from  housing  assisted 
under  the  1937  Act  for  drug-related 
criminal  activity  during  a  reasonable 
time  period  specified  by  the  PHA, 
which  is  not  less  than  3  years  horn  the 
date  of  the  eviction.  Notwithstanding 
the  immediately  preceding  sentence,  the 
PHA  may,  in  its  discretion,  determine 
that  the  Family  is  eligible  for  admission 
if  the  PHA  determines  that  the  evicted 
Family  member  who  was  engaged  in 
drug-related  criminal  activity  has 
successfully  completeed  a  rehabilitation 
program  approved  by  the  PHA  or  that 
the  circumstances  leading  to  the 
eviction  no  longer  exist  (e.g.,  the  evicted 
Family  member  involved  in  drugs  is  no 
longer  in  the  household  because  of 
incarceration);  or 

(ii)  The  Family  contains  any  Family 
member  evicted  from  housing  assisted 
under  the  1937  Act  for  other  serious 
violation  of  the  lease  diuing  a 
reasonable  time  period  specified  by  the 
PHA,  unless  the  PHA  determines  that 
the  circumstances  leading  to  the 
eviction  no  longer  exist. 

(3)  A  PHA  may  determine  to  deny 
assistance  to  an  applicant  Family 
because  one  or  more  Family  members 
have  engaged  in  violent  criminal 
activity  or  drug-related  criminal  activity 
as  defined  in  §882.413,  illegal  use  of  a 
controlled  substance,  or  abuse  of 
alcohol  that  may  interfere  with  the 
health,  safety,  or  right  to  peaceful 
enjoyment  of  the  premises  by  other 
residents.  See  paragraph  (g)  of  this 
section. 

*        •        •        *        • 

(g)  Considerations  in  certain  denials 
and  terminations.  (1)  The  PHA  must 
establish  standards  for  denying  program 
assistance  if  the  PHA  determines  that: 

(i)  Any  Family  member  is  illegally 
using  a  controlled  substance;  or 

(ii)  There  is  reasonable  cause  to 
believe  that  a  Family  member's  illegal 
use  or  pattern  of  illegal  use  of  a 
controlled  substance  or  abuse  or  pattern 
of  abuse  of  alcohol  may  interfere  with 
the  health,  safety,  or  right  to  peaceful 
enjoyment  of  the  premises  by  other 
residents. 

(2)  The  PHA  must  establish  standards 
for  determining  whether  to  terminate 
program  assistance  if  the  PHA 
determines  that: 

(i)  Any  Family  member  is  illegally 
using  a  controlled  substance:  or 

(ii)  A  Family  member's  use  of  a 
controlled  substance  or  abuse  of  alcohol 
interferes  with  the  health,  safety,  or 
right  to  peaceful  enjoyment  of  the 
premises  by  other  residents. 


(3)  In  determining  whether  to  deny  or 
terminate  program  assistance  for  illegal 
use  or  pattern  of  use  of  a  controlled 
substance  or  for  abuse  or  a  pattern  of 
abuse  of  alcohol,  by  a  Family  member, 
the  PHA  may  consider  whether  the 
person: 

(i)  Is  no  longer  engaging  in  illegal  use 
of  a  controlled  substance  or  in  abuse  of 
alcohol  (as  applicable);  or 

(ii)  Has  successfully  completed  a 
supervised  drug  or  alcohol 
rehabilitation  program  (as  applicable), 
has  otherwise  been  rehabilitated 
successfully,  or  is  participating  in  a 
supervised  drug  or  alcohol 
rehabilitation  program  (as  applicable). 

(4)  The  PHA  may  require  a  Family 
member  who  has  engaged  in  the  illegal 
use  of  a  controlled  substance,  or  in 
alcohol  abuse  activity  that  interfered 
with  the  health,  safety,  and  peaceful 
enjoyment  of  the  premises  by  other 
residents,  to  submit  evidence  of 
participation  in,  or  successful 
completion  of,  a  supervised  drug  or 
alcohol  rehabilitation  program  (as 
applicable)  as  a  condition  to  being 
allowed  to  reside  in  the  unit. 

(5)  At  any  time,  the  HA  may  deny 
program  assistance  to  an  applicant  or 
terminate  program  assistance  to  a 
participant  Family  if  the  PHA 
determines  that  any  Family  member  has 
engaged  in  drug-trafficking  or  violent 
criminal  activity.  In  determining 
whether  to  deny  or  terminate  program 
assistance  based  on  drug-related 
criminal  activity,  violent  criminal 
activity,  or  alcohol  abuse,  the  PHA  may 
deny  or  terminate  program  assistance  if 
the  preponderance  of  evidence  indicates 
that  a  Family  member  has  engaged  in 
such  activity,  regardless  of  whether  the 
Family  member  has  been  arrested  or 
convicted. 

(h)  Inapplicability  to  a  program 
administered  by  an  IHA.  Paragraphs 
(a)(2)(i)  and  (g)(1)  through  (g)(5)  of  this 
section  are  not  applicable  to  a  program 
administered  by  an  IHA. 

PART  982— TENANT-BASED 
ASSISTANCE  UNDER  THE  SECTION  8 
RENTAL  CERTIFICATE  PROGRAM 
AND  THE  SECTION  8  RENTAL 
VOUCHER  PROGRAM 

4.  The  authority  citation  for  part  982 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437f, 
and  3535(d). 

5.  In  §  982.201,  paragraph  (a)  is 
revised  to  read  as  follows: 

1982.201    EHgibUKy. 

(a)  When  applicant  is  eligible:  general. 
(1)  The  HA  may  only  admit  an  eligible 
family  to  a  program.  To  be  eligible,  the 


Federal  Register  /  Vol.  62,  No.  61  /  Monday,  March  31,  1997  /  Proposed  Rules  15349 


applicant  must  be  a  "family",  must  be 
income-eligible,  and  the  members  of  the 
family  must  be  citizens  or  noncitizens 
who  have  eligible  immigration  status  as 
determined  in  accordance  with  24  CFR 
parts. 

(2)  The  family  must  not  contain  any 
Camily  membw  evicted  from  housing 
assisted  under  the  1937  Act  for  drug- 
related  criminal  activity  during  a 
reasonable  time  period  specified  by  the 
HA,  which  is  not  less  than  3  years  from 
the  date  of  the  eviction. 
Notwithstanding  the  immediately 
preceding  sentence,  the  HA  may,  in  its 
discretion,  determine  that  the  family  is 
ehgible  for  admission  if  the  HA 
determines  that  the  evicted  family 
member  who  was  engaged  in  drug- 
related  criminal  activity  has 
successfully  completed  a  rehabilitation 
program  approved  by  the  HA  or  that  the 
cimunstances  leading  to  the  eviction  no 
longer  exist  (e.g..  the  individual 
involved  in  drugs  is  no  longer  in  the 
household  because  the  person  is 
incarcerated). 

(3)  The  family  must  not  contain  any 
family  member  evicted  from  housing 
assisted  under  the  1937  Act  for  other 
serious  violation  of  the  lease  during  a 
reasonable  time  period  specified  by  the 
HA,  unless  the  PiA  determines  that  the 
circumstances  leading  to  the  eviction  no 
lonmr  exist. 

(4)  Paragraph  (a)(2)  of  this  section  is 
not  applicable  to  a  program 
administered  by  an  IHA. 

6.  Section  982.551  is  amended  by 
redesignating  paragraph  (m)  as 
paragraph  (n),  and  by  adding  a  new 
paragraph  (m),  to  read  as  follows: 

1982.561    OMIgafboiwofpartlclpwit 

•  •        *        •        • 

(m)  Alcohol  abuse  by  family  members. 
The  membera  of  the  family  may  not 
abuse  alcohol  in  a  way  that  may 
interfere  with  the  health,  safety,  or  right 
to  peaceful  enjoyment  of  the  premises 
by  other  residents. 

•  •        •        •        • 

7.  Section  982.552  is  amended  as 
follows: 

a.  By  removing  paragraph  (b)(2); 

b.  By  redesignating  paragraphs  (b)(3) 
throu^  (b)(10)  as  paragraphs  (b)(2) 
through  (b)(9),  respectively; 

c.  By  redesignating  paragraph  (f)  as 
parao^ph  (h):  and 

d.  By  adding  new  {>aragraphs  (f)  and 
(g);  to  read  as  follows: 


1982.562    HAdMiialortwmtMllonof 
•MtatancefortamNy. 

•  •        *        •        • 

(f)  Eviction  from  1937  Act  housing: 
Requirement  to  deny  admission.  See 
§  982.201(a)  for  a  statement  of  the 
drcimistances  in  which  the  HA  must 
deny  program  assistance  for  an 
applicant  if  any  family  member  has 
been  evicted  irom  housing  assisted 
under  the  1937  Act. 

(g)  Eviction  for  serious  lease  violation: 
Requirement  to  terminate  assistance. 
The  HA  must  terminate  program 
assistance  for  a  participant  family  (i.e., 
all  family  members)  if  the  family  is 
evicted  from  hoiising  assisted  under  the 
program  for  serious  violaticm  of  the 
lease. 

•  •        •        •       • 

8.  Section  982.553  is  revised  to  read 
as  follows: 

1982.663    Crime  or  aicoliolabiiM  by  family 


(a)  Drug-trafficking  or  violent  criminal 
activity:  Authority  to  deny  admission  or 
terminate  assistance.  At  any  time,  the 
HA  may  deny  program  assistance  to  an 
applicant  or  terminate  program 
assistance  to  a  participant  family  if  the 
HA  determines  that  any  family  member 
has  engaged  in  drug-trafficking  or 
violent  criminal  activity. 

(b)  Illegal  drug  use  and  alcohol  abuse: 
Requirement  to  establish  standards  for 
denial  of  admission  or  termination  of 
assistance.  (1)  The  HA  must  estabUsh 
standards  for  denying  program 
assistance  if  the  HA  determines  that: 

(i)  Any  family  member  is  illegally 
using  a  controlled  substance;  or 

(ii)  There  is  reasonable  cause  to 
beUeve  that  a  family  member's  illegal 
use  or  pattern  of  illegal  use  of  a 
controlled  substance  or  abuse  or  pattern 
of  abuse  of  alcohol  may  interfere  with 
the  health,  safety,  or  right  to  peaceful 
enjoyment  of  the  premises  by  other 
residents. 

(2)  The  HA  must  establish  standards 
for  determining  whether  to  terminate 
program  assistance  if  the  HA  determines 
that: 

(i)  Any  family  member  is  ill^ally 
using  a  controlled  substance;  or 

(ii)  A  family  member's  use  of  a 
controlled  substance  or  abuse  of  alcohol 
interferes  with  the  health,  safety,  or 
ri^t  to  peaceful  enjoyment  of  the 
premises  by  other  residents. 

(3)  In  determining  whether  to  deny  or 
terminate  program  assistance  for  illegal 


use  or  pattern  of  use  of  a  controlled 
siibstance  or  for  abuse  or  (tattem  of 
abuse  of  alcohol  by  a  family  member, 
the  HA  may  consider  whether  the 
person: 

(i)  Is  no  longer  engaging  in  illegal  use 
of  a  controlled  substance  or  in  abuse  of 
alcohol  (as  appUcable);  or 

(ii)  Has  successfully  completed  a 
supervised  drug  or  alcohol 
rehabilitation  program  (as  applicable), 
has  otherwise  been  rehabiUtated 
successfully,  or  is  participating  in  a 
supervised  drug  or  alcohol 
rehabiUtation  program  (as  appUcable). 

(4)  The  HA  may  require  a  family 
member  who  has  engaged  in  the  illegal 
use  of  a  controlled  sul»tance,  or  in 
alcohol  abuse  activity  that  interfered 
with  the  health,  safety,  and  peaceful 
enjoyment  of  the  premises  by  other 
residents,  to  submit  evidence  of  current 
participation  in,  or  successful 
completion  of,  a  supervised  drug  or 
alcohol  rehabilitation  program  (as 
applicable)  as  a  condition  to  being 
allowed  to  reside  in  the  unit. 

(c)  Eviction  for  drug-related  criminal 
activity  from  1937  Act  housing: 
Requirement  to  deny  admission.  See 

§  982.201(a)  for  a  statemrait  of  the 
circumstances  in  which  the  HA  must 
deny  program  assistance  for  an 
appUcant  if  any  family  member  has 
been  evicted  from  housing  assisted 
under  the  1937  Act  for  drug-related 
criminal  activity. 

(d)  Evidence  of  criminal  activity  or 
alcohol  abuse.  In  determining  whether 
to  deny  or  terminate  program  assistance 
based  on  drug-related  criminal  activity, 
violent  criminal  activity,  or  alcohol 
abuse,  the  HA  may  deny  or  terminate 
program  assistance  if  the  preponderance 
of  evidence  indicates  that  a  family 
member  has  engaged  in  such  activity, 
regardless  of  whether  the  family 
member  has  been  arrested  or  convicted. 

(e)  Inapplicability  to  a  program 
administered  by  an  IHA.  Paragraph  (b) 
of  this  section  is  not  appUcable  to  a 
program  administered  by  an  IHA. 

Dated:  March  4, 1997. 

Kevin  Emanuei  Mardmuii, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

(FR  Doc  97-7999  Filed  3-28-97;  8:45  am] 
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Presidential  Determination  No.  97-20  of  March  18,  1997 

U.S.  Contribution  to  KEDO:  Certification  Under  the  Heading 
"Nonproliferation,  Anti-Terrorism,  Demining  and  Related 
Programs"  in  Title  n  of  the  Foreign  Operations,  Export  Fi- 
nancing, and  Related  Programs  Appropriations  Act,  1997  (as 
Enacted  in  Public  Law  104-208) 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  requirements  set  forth  under  the  heading  "Nonproliferation, 
Anti-Terrorism,  Demining  and  Related  Programs"  in  title  n  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs  Appropriations  Act, 
1997  (as  enacted  in  Public  Law  104-208),  I  certify  that: 

(1)(A)  the  United  States  is  taking  steps  to  assure  that  progress 
is  made  on  the  implementation  of  the  January  1, 1992,  Joint  Declara- 
tion on  the  Denuclearization  of  the  Korean  Peninsula  and  the  imple- 
mentation of  the  North-South  dialogue,  and  (B)  North  Korea  is 
complying  with  the  other  provisions  of  the  Agreed  Framework  be- 
tween North  Korea  and  the  United  States  and  with  the  Confidential 
Minute; 

(2)  North  Korea  is  cooperating  fully  in  the  canning  and  safe 
storage  of  all  spent  fuel  from  its  graphite-moderated  nuclear  reactors 
and  that  such  canning  and  safe  storage  is  scheduled  to  be  completed 
by  the  end  of  fiscal  year  1997;  and 

(3)  North  Korea  has  not  significantly  diverted  assistance  provided 
by  the  United  States  for  purposes  for  which  it  was  not  intended. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
and  to  publish  it  in  the  Federal  Register. 


QsjolU^^iuaA  <rtVM^ 
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THE  WHITE  HOUSE, 
Washington,  March  18,  1997. 
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3CFR 

Proclamrtlowa; 

6974 9677 

6975 _ 9905 

6976 „ 9907 

6977 „.... 11067 

6978 11069 

6979 14771 

Executive  Ordws: 
December  15,  1913 

{Revoked  by  PLC 

7250) 14438 

July  24.  1875 

(Revolced  in  part  by 

PLO  7249) 12836 

12171  (Amended  by 

13039) 12529 

12958  (See  Order  of 
February  26, 

1997) S349 

12957  (Continued  by 
Notice  of  March  5, 
1997) 10185 

12959  (See  Notice  of 

March  5,  1997) 10185 

13017  (Amended  by 

EO  13040) 14773 

13037 10185 

13038 „ 12065 

13039 12529 

13040 14773 

AdnMs^atfva  Ordavs: 

Notices: 

Notice  of  March  5, 

1997 10409 


No.  97-16  of  February 

12.  1997 „ 13981 

No.  97-17  of  February 

21.1997 9903 

Order  of  Februwy  26, 

1997 J349 

No.  97-18  of  Febniary 

28.  1997 11588 

No.  97-19  of  March 

11,1997 13531 

No.  97-20  of  Match 

18.  1997 15353 

5CFR 

'S^  •  ••••••••«>■•••••••■•■■■■•■••■••■■■■  I  t^DO  I 

591.. 14188 

630 10681 

2635 ^ 12531 

2638 11307. 13213,  14737 


561 9996 

591 13354 

1651 14663 

7cnt 

20™ _ 10411 


46 15063 

210 .....10187 

220 10187 

225 10187 

226 „ 10187 

301 10412 

401 12067,  13963,  14775. 

14781 

414 13289 

415 „.. 14283 

445 14786 

457 1^067.  13289.  14283, 

14775,  14781.  14786 

906 11757 

925 10419 

932 11314 

959 „ 10420 

1215 13533 

1910 9351.11953 

1941 1 1953 

1943 „ 11953 

1945 11953 

1951 101 18 

1956 10118 

1962 10118 

1965 10118 

1980 11953 

Propoeed  Itulw: 

28 12577 

29 11773 

46 1 51 29 

250 1 21 08 

251 12108 

253.„ 1 21 08 

300 1 4037 

319 14037 

723 „ 13546 

1131 „ 9381 

1208 12976 

1215 13551 

1240 „„ 10481 

1610 10483 

1 71 7 _ 9382 

1 735 „ 1 0483 

1737 10483 

1739 „ 10483 

1746 10483 

3403 „....11256 

4284 14354 

•  CFM 


1 , 

3 

103 

204 

207 

206.»... 


211 

212 

213 

214 

216 


10312 

10312 

— 10312 

..._ 10312 

10312 

10312 

10312 

™ 10312 

10312 

10312 

.10312.  10422 
10312 
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286... 
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299.... 
312... 
316... 
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10312 
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10312 

10312 

10312 

10312 

10312 

10312 

10312 

10312 

10312 

.......10312 

10312 

10312 

10312 

10312 

10312 

10312 

.10312.  12915 

12915 

10312 

10312 

10312 

12915 


9CFR 

77 

78 

102 

104...... 

201 


1 

3 

92... 
130. 
145. 
147. 
318. 


.13293 
.10192 
.13293 
.13293 
.11758 

.14044 
.14044 
...9387 
...9387 
.11111 
.11111 
.12117 


10CFR 

170 


430. 
960. 


.10626 

.13842 
.13355 


11CFR 

111 


100. 
114. 


.11317 

.13355 
.13355 


12CFR 

13 

206........ 

211 

215 

226 

229 

265 

344 

360 


611. 
613.. 
614.. 
615.. 
618. 


13276 
13276 

13276 

13294 

10193 

13801 

14792 

9915 

10199 

13276 

13213 

11071 

11071 


.11071.  13213 
11071 


619 11071 

620 11071.  15089 

626 11071 

630 „ 15089 

704 12929 

709 12929 

741 12929 

935 12073 

1806 10688 

Ch.  VII 11773.  11778 

26 12531,  12730 

204 11117 

208 12730.  15272 

209 1 1 1 1 7.  1 5297 

21 1 „ 12730 

216 15300 

250 „...15272 

369 12730 

614 13842 

627 13842 

701 1 1 779 

712 1 1 779 

740 11779 

13CFR 

107 11759 

121 1 1317 

14CFR 

21 9923.  13248 

25 11072.  13248 

39 9359.  9361 .  9679,  9925. 

10201,  11318,  11320,  11760. 
11763.  11764,  12081,  12531, 
12533.  12739.  12740,  12949, 
14287.  14288.  14793,  14794, 
15094.  15096 

61 13788 

71 9363.  9681.  9928.  10425. 

10427,  10684.  11073.  11074. 
11075.  11076.  11077,  11078, 
11766,  12082,  12534,  12535, 
12536,  12537,  12538.  12743, 
13537,  13734,  14289.  14290, 
14291,  14292,  14293.  14294, 
14295.  14796.  14797.  14798 

73 1 1 768,  1 4633 

91 11768.  12687.  13248 

93 11768,  12687 

95 10202 

97  ...9681.  9683.  11078.  14296. 
14298 

107 13736 

108 13736 

109 13736 

119 13248 

121 11768.  12687.  13248. 

13788 

125 13248 

129 13736 

135 11768.  12687.  13248. 

13788 

142 13788 

187 13496 

191 13736 

Praposwl  RuIm: 

25 12119 

39  ...9388.  9390.  10224,  10226, 
10228,  10231,  10233.  10236. 
10237.  10240.  10488.  10490. 
10492,  10754,  10756,  11384, 
11386.  11388,  11390.  11392. 
12121.  12123.  12126.  12768. 
12771.  12774.  12979.  14047. 
14359.  14361.  14363.  14365. 


14368.  14369.  14371.  14373, 
15129.  15133 

71 9392,  9393.  9394,  9395, 

9396.  9397,  9398,  9399, 
9400,9720.9995.  11120. 

11121.  11122.  11123.  11124. 

11125.  11126.  11127,  11128, 

12578,  12892.  13562,  13563. 
14375 

107 13262 

108 _ 12724,  13262 

221 10758 

243 11789 

250 10758 

293 10758 

401 13216 

41 1 13216 

413 13216 

415 13216 

417 13216 

15CFR 

746 9364 

902 13298,  13983 

921 12539 

922 14799 

923 12539 

930 12539 

16  CFR 

Proposed  Rutos: 

304 14049 

308 11750 

403 14050 

425 15135 

17  CFR 

1 10427.  10434,  10441 

5 10434 

15 13301 

18 13301 

19 13301 

30 10445.  10447.  10449 

31 10441 

140 13302 

210 12743 

228 11321 

229 11321 

232 13820 

239 11321 

240 11321.  12743 

242 11321.  13213 

270 15098 

274 15098 

300 10450 

pfopo— d  RuIm: 

1 ....13564 

230 10898.  13356 

239 10898 

240 „ 13356 

270 10898.  13356 

274 10898 

275 13356 

18  CFR 

35 12274 

37 12484 

284 10204,  10684 

19  CFR 

ProposMl  Rutasi 

7 9401 

10 9401 

145 9401 

146 „.12129 

173 9401 


174 

..„ 9401               ^H 

„ 9401               ^B 

9401               ^H 

181 

191 



20  CFR 

216 

11323              ^H 

404 

............ 

..13537,  13733              ^H 

416 

.....a...... 

..13537.  13733               ^H 

801 

............ 

10666              ^H 

802 

...........: 

10666              ^H 

21  CFR 

5..; 

...... ...... 

..13821.15110               ^H 

11 

........ .u. 

13430                ^H 

73 

12951                ^^M 

101 



..15342.  15343                ^H 

102 

•  •■•.'.....•a 

15342                ^H 

176 

10452                ^H 

9365                ^M 

178 



184. 

••••>••••••• 

15110                ^H 

200 

12083                ^H 

201 

13733               ^^M 

250 

12083               ^H 

310 

..12083.15110               ^H 
13733               ^H 

331 

341 

9684               ^H 

14300               ^H 

510 

520 

.12086, 

13302.  14301.               ^H 
15111                ^H 

522 

.10219, 

13825.  14301.               ^H 
14302.  14633               ^B 

524 

10220               ^H 

529 

15110               ^H 

556 

12085               ^H 

558 

...9929. 

12085.  12951.                I^l 

14300. 

14303. 

14304.  14305.                t^m 
14306.15111                ^H 

600 

11769               ^H 

601 

11769               ^H 

15110              t^m 

610 



803 

•■•■•■••■•■a 

13302               I^H 

804 



13302              W^M 

812 

12085               1^1 

1300 

13938               t^m 

1301 

13938               I^B 

1302 

13938               ^H 

1303 

13938               ^H 

1304 

■•»•••■•••■• 

13938               ^H 

1305 

13938              ^H 

13938               ^^ 

1306 



1307 

••••■■••■••■ 

13938              ^H 

1308 

••••«••■■••• 

13938              ^H 

1309 

13938              ^^ 

1310 

13938              ^^M 

1311 

13938              ^H 

13938              ^H 

13938              ^H 

1312 

1313 

1316 

13938              ^Hl 

Proposed  Rulas: 

Chapter  1 
2 

9721               ^H 

10242              ^^Hi 

101 

...9826 

11129.12579               ^H 

161 

9826              ^Hi 

163 

10781               ^H 

501 

9826              IH 

22  CFR 

505 

irvn"             IHI 

23  CFR 

657 

.- 10178              JH 

10178                ■ 

668 



24  CFR 

203 

9930              ^H 

206 „.. 

12952               '^M 

582 „.....13538 

Ch.  1 1 0247 

570 11284 

882 1 6346 

982 10786,  16346 

2SCFR 

45 11324 

PropoMdRulM: 

290 10494 

26  CFR 

1 11324.12096.12641, 

13988.  14821 

20 12542 

301 „ 1 1769 

602 12687,  13998 

PrapoMdRuIn: 

1 11394,  12582,  12961. 

14051 
301 1 2582 

28  CFR 

1 00 1 3307 

527 13825 

Propocad  RuIm: 

16 10496 

51 1 „ 10164 

524 10164 

29  CFR 

102 9686.9930 

500 1 1 734 

1903 16324 

2200 14821 

4003.„ li642 

4007 1 2542 

4011 12642 

4041 12521,  12642 

4041 A 1 2642 

4043 12542 

4044 12098 

4050 12642 

PropoMdRulM: 

1404 11797,  14062 

1625 — 10787 

1 91 0 9402 

1915 12133 

2200 12134 

2203 1 21 34 

2204 12134 

2510 14760 

4001 1 2508 

4006 „ 12508 

404 1 1 2508 

4044..„ i 12982 

4050 1 2508 

30  CFR 

3 13991 

250 13991 

264 13991 

756 1 61 12 

901 „ 9932 

902 9932.  161 15 

904 9932 

906 9932 

913 9932 

914 9932 

915 9932 

916 9932 

917 9932 

918 „.. 9932 

920 9932.  14306 


925 9932 

926 9932 

931 9932 

934 9932 

935 .9932,  14308 

936 9932 

938 9932 

943 9932,  1431 1 

944 9932 

946 „ 9932 

948 9932 

950 :.... ...9932 

Propo«<d  Riilas: 

56 9404 

57 9404 

62 9404 

70 „ 9404 

71 9404 

202 10247 

206 10247 

253 14050 

906 ., 1 1805 

914 11807,  12776 

920 14079 

946 12776 

31  CFR 

536 9959 

1 14376 

32  CFR 

296 12544 

643 „ 12544 

644 12644 

706 1 1325.  1 1326 

33  CFR 

100 9367.  12750.  14379 

110 9368 

117 9369.  9370. 10453. 

14634 

162..... 14635 

166 14636,  14637 

334 9968 

Propo— d  RuIm: 

100 9405 

117 9406 

165 10496 

207 9996 

34  CFR 

75 1 0398.  1 4638 

206 10398.  14638 

231 10398.  14638 

236 10398,  14638 

389 10398.  14638 

371 10398,  14638 

373 10398,  14638 

375 10398.  14638 

376 10398.  14638 

378 10398.  14638 

380 10398.  14638 

381 10398.  14638 

385 10398.  14638 

386 10398,  14638 

387 10398,  14638 

388 10398.  14638 

389 10398.  14638 

390 10398,  14638 

396 „ 10398,  14638 

610 10398,  14638 

612 10398,  14638 

630 10398,  14638 

682 13539 

PropoMdRulM: 

668 13520 


86  era 

61  _ 


.12751 


103 .9997 

36  era 

200 _ 13539 

223 13826 


1 190 _.1 1 130 

1 191 „ 1 1 130 

1258 16137 

38  era 

1 9969.  14822 

3 14822 

21 10454,  14823 


141 10168.  14976 

233 14846 

260 13776 

261 „ 13776 

264 13776,  16304 

265 13776.  16304 

266 13778 

268 _ „ 10004 

270 13776 

271 13776, 14848 

300 „.. 1 3568 

372 „ 10006 

601 1 1270 

799 14850 


4 14832 

38  era 

111 14826 


1 1 1 14833 

502 14833 

40  era 

19 13514 

27 13514 

52 9970.  10455.  10457. 

10690,  11079.  11327.  11332. 

11334.  11337.  11769.  12544. 

13329,  13331,  13332.  14326. 
14327,  14332.  14639 

63 1^46 

70 13830 

79 12564.12572 

80 9872.  11346,  12572, 

15078.  15081 

81  ....„ 10457.  10463.  10690. 

11337.  13332,  14641 

82 10700 

86 11082 

1 32 1 1 724 

136 13833 

141 10168 

180  ...9974,  9979.  9984,  10703. 

11360.  12953.  13337.  13833 

186 13833 

186 13833 

271 10464.  12100.  13540 

300 9370.  9371,  14003 


Chapter! 11130 

51 12583.  13356 

52 10000.  10001.  10002. 

10497,  10498.  10500.  10501, 
11131,  11394.  11395,  11406. 
12137,  12586,  13357,  13359, 
13846,  13849.  14381.  14382. 
14669,  14843,  15304 

60 1 3776,  1 5304 

63 1 3776.  1 5228 

70 1 0002.  1 2778 

71 13748 

80 11405,  12686,  16074, 

16077 

81 .....10500,  10501.  11405, 

121.37,  13359.  14660 

86 1 1 138 

90 14740 

92 „ 11141 

123- „... 11270.  14844 

131..... „ 13567 

136 14976 


41  era 

Ch.  301 13342 

302-1 10706.  13756.  13768. 

13770.  13794 

302-2 10706 

302-3 10706 

302-4 1 3768 

302-6 13756 

302-6 13765 

302-7 10708 

302-8 10708 

302-9 10708 

302-1 0..... 1 3794 

302-1 1 1 0708 

302-12 _ 13765 

302-1 4 1 3763 

302-15 _ 13760 


51-3 14644 

51-4 14660 

51-6 14660 

105-60 14061 

42  era 

67 12906 

100 10626 


413. 


14861 

.11004,  11005,  11035. 
11953 

44  era 

64 9372,  1 3343 

66 9685.  9687 

67 9690 

78 _ 13346 


...9722 
.12751 


67. 


45  era 

1611 


16 10009 

74 10009 

75 10009 

95 10009 

1610 12101 

1639 ^ 14382 

46  era 

32 „ 1 4828 

586 9696 

47  era 

1 9636.  12969.  13540 

2 9636.  10466.  12959 

22 11616 

24 12752 

25 11063 
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27 9636,  12959 

32 10220 

53 10220.10221 

59 „ 9704 

65 „. 151 1 7 

68 9989 

73 9374,  9375,  9989,  9990, 

10222,  12104,  13349,  13544, 
13545,  14004,  14005,  14006 

76 11364.  15118.  15121 

87 1 1 083 

90 11616 

97 9636.  12959 

101 12752,  14015 

PropoMdRutw: 

Ch.  1 13852 

1 10793.  13570 

22 11407.  1 1638 

25 13853 

26 13853 

36 .„ 9408 

51 - 9408 

61 9408 

69....: 9408 

73 9408,  9409,  9410,  10010, 

10011,  12152,  13359,  13682, 
13853.  14091,  14092,  14384 

76 10011.  13853 

90 ™ 11638 

97 12982 

100 13853 

101 1 1407 

48CFR 

Ch.  1 12690,  12721 

3 10709,  12691 

5 1 0709,  1 2692 

6 10709 


9 1 0709,  1 2693 

1 1 1 0709 

12 10709 

13 10709,  12720 

14 12692 

1 5 1 0709.  1 2692 

16 12695 

19 10709 

23 12696 

25 12698 

26 12702 

31 12703.  12704 

32 12705 

33 10709.  12718 

35 - 12693 

36 10709 

37 1 0709.  1 2693 

42 1 0709 

44 12718 

52 10709,  12691,  12692, 

12695,  12696,  12698,  12702, 
12705,  12719.  12720 

234 9990.  1 1953 

239 9375 

242 9990.  1 1953 

252 „ 9990,  11953 

1803 14016 

1805 14016 

1812 14016 

1815 14016 

1819 14035 

1833 11107 

1835 14016 

1842 14016 

1843 ™ 14016 

1844 14016 

1845 „ 14036 

1846 - 14016 


1847 14016 

1848 14016 

1849 14016 

1850 14016 

1851 14016 

1 852 1 1 1 07.  1 401 6 

3509 11770 

ProposAd  RutM: 

39 1 4756 

225 1 1 142 

242 11142 

252 11142 

915 15138 

927 15138 

952 15138 

970 15138 

48CFR 

1 1 1382 

172 14334 

173- ..~ 14334 

178 14334 

219 13349 

571 10710.  12960 

1002 9714 

1180 9714 

Propoaad  RutaK 

223 10248 

239 10248 

387 14662 

390 14662 

391 14662 

392 14662 

395 14662.  15150 

396.- 14662 

397 14662 

544 14738 

571 10514.  13583 


572 10516 

1 002 1 4385 

1108 14385 

50CFR 

17 10730.  14338 

285 9376 

300 12759 

600 14644 

622 9718.  13983.  14651 

628 13298 

630 13350 

640 14352 

648 .9377.  10473.  10478. 

10747.  11108.  12105.  13298, 
13733.  14644 

649 9993.  10747 

67d...9379.  9718.  9994.  10222. 

10479.  10752.  11109.  11770. 

11771,  13351.  13352.  13839. 
14352,  14651,  14652,  15127 
ProposMl  RuIm: 

17 9724,  10016,  14093, 

14101,  14662 

20 „..12054.  12524 

Ch.  II 13360 

300 11410 

Ch.  VI - 13360 

600 10249.  13360 

630 9726.  10821,  11410 

648 10821,  11411,  12983. 

14103.  14388 

660. 13583 

678 10822 

679 1 0016.  15151 

697 10020 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  MARCH  31,  1997 

COMMERCE  DEPARTMENT 
National  Ocawiic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alasica;  fisheries  of 

Exclusive  Economic 

Zone — 

Federal  regulatory  reform; 

technical  amendment; 

published  3-31-97 
Northeastern  United  States 
ftsheriesr- 
Northeast  muttispecies; 

put>lished  3-3-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Colorado;  published  1-30-97 
Clean  Air  Act: 

State  operating  permits 
programs- 
California;  published  2-27- 
97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Kansas:  published  2-24-97 
Television  broadcasting: 
Cable  television  systems — 
Low-price  cable  television 
system  rate  regulation; 
published  3-31-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications— 
Ronnel;  technical 
amendment;  putilished 
3-31-97 

Food  for  human  consumption- 
Food  labeling— 
Health  claims;  solut>le 
fiber  from  whote  oats 
and  reduced  nsk  of 
coronary  heart  disease; 
published  3-31-97 
Nutrition  latieling, 
mandatory  status;  and 


nutrient  content  revision 
nutrition  label  format; 
published  3-31-97 
Medical  devices: 
Intraocular  lenses; 
investigational  exemptions; 
published  1-29-97 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Mining  claims  under  general 
mining  laws;  surface 
management;  published  2- 
28-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Indian  larHJs  program: 

Abandoned  mine  land 
relcamation  plan — 

Hope  Tribe;  put>lished  3- 
31-97 
Permanent  program  and 
abandoned  mine  larxJ 
reclamation  plan 
sutxnissions: 

Alaslca;  published  3-31-97 
JUSTICE  DEPARTMENT 
Organization,  functions,  and 
authority  delegations: 
Executive  Office  for 
Immigration  Review;  free 
legal  services  list 
responsibility;  put>iished  2- 
28-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Investment  advisory 
programs  status; 
published  3-31-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airtxjs  Industrie;  published 
2-21-97 

Boeing;  put>lished  2-26-97 

British  Aerospace;  put>lished 
2-24-97 

Empresa  Brasileira  de 
Aeronautica  S.A; 
published  2-26-97 

Fotdter  published  2-21-97 
McDonnell  Douglas; 
published  2-21-97 
Saab;  published  2-24-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Fresh  cut  flowers  arxl  fre^ 
cut  greens  promotion  arxl 


information  order, 
referendum  procedures; 
commerts  due  by  4-3-97; 
published  3-19-97 
AGRICULTURE 
DEPARTMENT 
Animal  and  Ptam  Healtti 
Inspection  Service 
Plant-related  quarantine; 
foreign: 

Cotton  and  cotton  products; 
comments  due  by  3-31- 
97;  published  12-30-96 
AGRICULTURE 
DEPARTMBIT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Rice;  comments  due  by  3- 
31-97;  published  1-29^7 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Atlantic  coastal  fisheries; 
comments  due  by  4-1-97; 
published  3-5^7 
Atlantic  highly  migratory 
species;  comments  due 
by  3-31-97;  published  3-4- 
97 
Atlantic  tuna;  comments  due 
•    by  3-31-97;  published  3- 

12-97 
Northeastern  United  States 
fisheries— 
Mid-Atlarrtic  Fishery 
Management  Councils; 
public  hearings; 
comments  due  t)y  4-1- 
97;  published  3-26^7 
Marine  mammals: 
Incidental  talong— 
Pacific  offshore  cetacean 
take  reduction  plan; 
comments  due  by  3-31- 
97;  published  2-14-97 
DEFENSE  DEPARTMENT 
Air  Force  Department 
Privacy  Act;  implementation; 
comments  due  by  3-31-97; 
published  1-28-97 
DEFENSE  DEPARTMENT 
DOD  newspapers,  magazines, 
and  civilian  enterprise 
publicatior^;  comments  due 
by  4-4-97;  published  2-3-97 
B4ERGY  DEPARTMENT 
Occupational  radiation 
protection: 
Primary  standards 
amendments;  romntents 
due  by  3-31-97;  published 
2-24-97 
Privacy  Act;  implememation; 
comments  due  by  3-31-97; 
published  1-29-97 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products,  energy 
conservation  program: 


Fluorescent  lamp  t>altast8, 
revised  life  cyde  cost  and 
engineering  analysis; 
public  workshop; 
comments  due  tjy  4-1-97; 
published  2-7-97 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure: 
Hydroelectric  projects; 

relcensing  procedures; 

rulemaking  petition; 

comments  due  by  4-4-97; 

published  1-30-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Gasoline  distritx/tion  (Stage 

I);  comments  due  t>y  3- 

31-97;  published  2-28-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

3-31-97;  published  2-28- 

97 

Missouri;  comments  due  by 
4-4-97;  published  3-5-97 
Air  quality  implementatkxi 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Mair>e;  comments  due  by  3- 
31-97;  published  2-28-97 
Drinking  water 
National  primary  drinking 
water  regulations — 
Radionuclides:  maximum 
contaminant  levels; 
analytical  methods; 
comments  due  by  4-4- 
97;  published  3-5-97 
Radkxiudides;  maximum 
contamirunt  levels; 
analytical  mettrads; 
comments  due  by  4-4- 
97;  published  3-5-97 
Hazardous  wraste: 
Land  disposal  restrictions — 
Charactenstc  metal 
wastes;  treatment 
starxlards  (Ptiase  IV); 
data  availability; 
commerrts  due  l>y  4-4- 
97;  published  3-5-97 
Toxc  sut>stanc8s: 
Testing  requirements — 
Biphenyl,  etc.;  comments 
due  by  3-31-97; 
published  12-23-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  earner  services: 
Telecommunications  Act  of 
1996,  implementation — 
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Tetomessaging.  electronic 
pubiisNng.  and  alarm 
monitoring  services: 
darification  of  terms; 
comments  due  by  4-4- 
97;  published  2-20-97 
Use  of  N1 1  codes  and 
other  abbreviated  dialing 
arrangements;  comments 
due  by  3-31-97;  published 
2-26-97 
Radio  stations;  table  of 
assignments: 

CaMomia;  comments  due  by 
3-31-97;  published  2-14- 
97 
lllifK>is:  comments  due  by  3- 

31-97;  published  2-14-97 
Mississippi:  comments  due 
by  3-31-97;  published  2- 
14-97 

Missouri;  comments  due  by 
3-31-97;  published  2-14- 
97 
Montana;  comments  due  by 
3^1-97;  published  2-14- 
97 
Pennsytvania;  comments 
due  by  3-31-97;  published 
2-14-97 
Washington;  comments  due 
by  3^1-97;  published  2- 
14-97 
Wisconsin:  comments  due 
by  3-31-97;  published  2- 
14-97 
Television  broadcasting: 
Cable  Television  Consumer 
Protection  arxj 
Competition  Act  of  1992— 
Direct  broadcast  satellite 
putJiic  service 
obligalions: 
implementation: 
conoments  due  by  3-31- 
97;  published  2-28-97 

FEDERAL  HOUSING 
FMANCE  BOARD 

Federal  home  loan  bank 

system: 

Advances  to  non-quaiified 
ttwifl  lerxlers;  restrictions; 
comments  due  by  3-31- 
97;  published  2-27-97 

FEDERAL  TRADE 
C0MM8SI0N 

Fair  CredH  Reporting  Act: 
Consumer  reporting 
agencies:  rights  drxl 
duties;  comments  due  by 
3-31-97;  published  2-28- 
97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  OntQ 


c)pyrrole-1,4-dione  (C.I. 

Pigment  Red  254); 

comments  due  by  4-2- 

97;  published  3-3-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Offlce, 
Healttt  and  Human  Servloes 


Medicare  and  State  health 
care  programs: 
Solicitation  of  new  safe 
hartxxs  and  modifications 
to  existing  safe  hartxxs; 
comments  due  by  3-31- 
97;  published  12-31-96 
INTERIOR  DEPARTMENT 
Indian  Affair*  Dureau 
EcoTKimic  enterprises: 
Indian  business 
development  program; 
comments  due  by  3-31- 
97;  published  1-30-97 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Servlca 
Erxlangered  arxj  threatened 
species: 

Aiexarxler  archipelago  wolf 
etc.;  comments  due  by  4- 
4-97;  published  3-27-97 
Migratory  bird  hunting  arxJ 
conservation  stamp  (Federal 
Duck  Stamp)  contest; 
comments  due  by  3-31-97; 
published  1-30-97 
Migratory  bird  hunting: 
Tungsten-iron  stmt  as 
norrtoxic  lor  1997-98 
season;  temporary 
approval;  comments  due 
by  4-1-97;  published  1-31- 
97 

INTERIOR  DEPARTMENT 


Food  additives: 
AdKivants,  production  aids, 
and  aanibzen— 
3.6^is(4-chiorophenyl>- 
2>d»iydro^>yrTOto(3.4- 


Royaity  management 

Natural  gas  from  Indian 
leases:  vaiuatlon;  meeting; 
comments  due  by  4-4-97, 
published  3-6-97 
INTERIOR  DEPARTMENT 
Surface  Mirting  Ftaciamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Virginia;  comments  due  by 
4-2-97;  published  3-18-97 
JUSTICE  DEPARTMENT 
Drag  Enforcement 
Administration 
Diversion  control  program; 

registration  application  tee 

schedule;  adiustmeni; 

comments  due  by  3-31-97; 

published  12-30-96 

LABOR  DEPARTMENT 


Coal,  metal,  and  norwnetai 
tnne  safely  and  health: 


OccupationaJ  noise 
exposure;  comments  due 
by  4-4-97;  published  0-0- 
0 

NATIONAL  ARCHIVES  AND 
RECORDS  ADIMINISTRATION 

Public  availatiility  and  use: 
Restrictions  on  use  of 
records — 

USIA  materials  in  custody: 
domestic  distritxjtion: 
comments  due  by  4-1- 
97;  published  1-31-97 

NUCLEAR  REGULATORY 
COMMiOfllON 

Fees  schedules  revision; 
100%  lee  recovery  (FY 
1997);  comments  due  by  3- 
31-97;  published  2-27-97 

PANAMA  CANAL 

wOMMIwSlvri 

Shipping  arvf  navigation: 
Vessel  transit  reservation 
system;  transit  schedule 
preference,  transiting 
vessels  order,  arxJ 
passenger  steamers 
prefererx»;  comments  due 
by  4-4-97;  published  3-5- 
97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities:  .^ 

Broicer-dealers  boota  arxl 
records  requirements; 
comments  due  by  3-31- 
97;  published  1-17-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Soctai  secunty  benefits: 
Federal  oW  age,  survivors 
and  disability  insurarx:e — 
Application  of  State  law  in 
determining  child 
relationship;  comments 
due  by  3-31-97; 
published  1-30-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades:: 
Ctiarteston  to  Bermuda 
Saikx)at  Race;  comments 
due  by  4-2-97;  published 
3-3-97 

TRANSPORTATION 
DEPARTMENT 
Procedural  regulations: 
Proceedings;  practice  rules; 

Federal  regulatory  review; 

comments  due  by  4-4-97; 

published  2-3-97 

TRANSPORTATION 

DEPARTMENT 

reosrai  AViauun 

AdntiniMfalion 

Air  traffic  operating  and  flight 

rules,  etc.: 

Qrand  Canyon  National 
P«K  CO;  special  fligN 


rules  in  vicinity  (SFAR 

No.  50-2);  comments  due 

by  3-31-97;  published  12- 

31-96 
Ainworthiness  directives: 
Aerospatiale;  comments  due 

by  3-31-97;  published  2- 

19-97 
AirtMS  Industrie;  comments 

due  by  3-31-97;  publisfied 

2-19-97 
Boeing;  comments  due  by 

4-3-97;  published  3-14-97 
Burichart  Grab,  Luft-  und 

Raumfahrt;  comments  due 

by  4-3-97;  published  1-29- 

97 
Construcdones 

Aeronauticas.  S.A.; 

comments  due  by  3-31- 

97;  published  2-19-97 
Fairchiid;  comments  due  t>y 

4-1-97;  published  1-29-97 
Israel  Aircraft  Industries, 

Ltd.;  comments  due  t>y  3- 

31-97;  published  2-19-97 
McDonnell  Douglas; 

comments  due  by  3-31- 

97:  published  1-29-97 
Raytheon;  comments  due  t>y 

3-31-97;  published  2-20- 

97 
Textron  Lycoming; 

comments  due  by  4-3-97; 

published  1-3-97 
Class  E  airspace;  comments 
due  by  3-30-97;  published 
2-25-97 
En  route  domestic  airspace 
area;  comments  due  by  3- 
31-97;  published  2-20-97 

TRANSPORTATION 
DEPARTMENT 
Federal  HIglnway 
Administration 
Motor  carrier  safety  standards: 
Freigfit  forwarder  service; 
general  jurisdiction; 
comments  due  by  3-31- 
97;  published  1-28-97 
Hours  of  service; 
commercial  drivers  arxf 
oltwr  interested  persons; 
meetings;  comments  due 
by  3-31-97;  published  2- 
11-97 
Motor  vehide  safety 
standards;  exemption 
petitions,  etc.: 
Driver  qualifications — 
Hours  of  service  for 
comn'>ercial  motor 
vehide  drivers; 
comments  due  by  3-31- 
97;  published  11-5-96 

TRANSPORTATION 
DEPARTMENT 
NaUonai  Highway  Traffic 
Saisty  Administration 
Motor  vehide  safety 
standards: 


Occupant  crash  protection — 
Air  t)ag-equlpped  vehicles, 
testing;  use  of  betted 
and  unbelted  dummies; 
comment  request; 
comments  due  by  3-31- 
97;  published  2-27-97 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Rail  carriers: 
Railroad  consolidation 
procedures;  fee  policy 
modification;  comments 
due  by  4-3-97;  published 
3r4-97 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Exdse  taxes: 
Return  and  time  for  filing 
requirement;  cross 
reference;  comments  due 
by  4-2-97;  published  1-2- 
97 

Income  taxes,  etc.: 
Taxpayer  Bill  of  Rights  2 
and  Personal 
Responsit>ility  arxl  Wortc 
Opportunity  Recondliation 
Act  of  1996; 
miscellaneous  sections 
affected;  comments  due 
by  4-2-97;  published  1-2- 
97 

Income  taxes: 
Continuity  of  interest  and 
tHJsiness  enterprise 
requirements;  comments 
due  by  4-3-97;  put>lished 
1-3-97 

Insurance  companies; 
determination  of  earned 
premiums;  hearing; 
comments  due  by  4-2-97; 
published  1-2-97 

Life  insurance  resen/es; 
recomputation;  hearing; 
comments  due  by  4-2-97; 
publist>ed  1-2-97 


IMI 
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IX 


CFR  CHECKUST 


TM* 


Stock  NumtMr 


This  c^eckkst.  prapafec^by  tt>e  Office  of  the  Federal  Register,  is 

published  weekly  It  Is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  poces.  and  revision  dates. 

An  astensk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  !or  sale  at  the  Government  Pnnting 

Office. 

A  "•"  pwcedM  each  entry  that  I*  now  avaiiabte  on-line  through 

ttM  Government  Printing  Omco's  GPO  Access  service  at  http-J/ 

wivw.accass.gpo.gov/nara/cfr.  For  information  about  GPO  Access 

call  1-888-293449e  (toll  free). 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  Issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscnptioo  to  all  revised  volumes  is  $951 .00 

domestic,  $237/5  additional  lor  foreign  mailing. 

Mail  orders  to  the  Supennterxtent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371964,  Pittsburgh.  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  512-1800 

from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-22S0. 

TMe  Stock  NumtMr  Pric*       R«vWon  Oat* 


•1,  2  (2  Reserved) (869-028-00001-1) $4.25       Feb.  1.  1996 

•3  (1995  CompMion 
and  Parts  100  and 
101) (869-028-00002-9) 22.00       'Jan.  1,  1996 


•4  (869-032-00003-4) 

SParts: 

•1-699  (869-028-00004-5) 

••700-1199 (869-032-00005-1) 

•1200-End.  6  (6 
Besetved)  (869-028-00006-1) 


7.00 

26.00 
26.00 

25.00 


7 

'•0-26 
•27-45 
46-51  ..... 

52  

•53-209. 
•210-299 


Jon.  I 

Jon.  1 
Jan.  1 

Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  I 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jon.  1 
Jan.  1 

(869-028-00024-0) 23.00       Jan.  I 


(869-O32-O0007-7) 26.00 

(869-028-00008-8) 11.00 

(869-028-00009-6) 13.00 

(869-028-00010-0) 5.00 

(869-028-00011-8) 17.00 

(869-028-00012-6) 35.00 

•300-399 (869-032-0001 1-5) 22.00 

•400-699 (869-028^)0014-2) 22.00 

700-899  — . (869-028-00015-1) 25.00 

•900-999  (869-O32-O0014-0) 40.00 

•1000-1199  _ (869-028-00017-7) 35.00 

•I20O-1499 (869-028-00018-5) 29.00 

1500-1899 (869-028-00019-3) 41.00 

•1900-1939  (869-028-00020-7) 16.00 

•  1940-1949  (869-028-00021-5) 31.00 

1950-1999 (869-028-00022-3) 39.00 

2000-End (869-O28-00023-1) 15.00 


30.00 
2SJ0O 


•  Parts: 

1-199  (869-028-00025-8)  .. 

200-€nd  ....„ (869-O28-00026-6)  .. 

10  Parts: 

0-50  _ (869-028^)0027-4) 30.00 

•51-199 (869-028-00028-2) 24i)0 

200-399 (869-028-00029-1) 5.00 

400-499 (869-028-00030^) 2]J0O 

500-€nd (869-028-00031-2) 34.00 

•11  (869-032-0002WJ) 20.00 

12  Parts: 

1-199  . — (869-028-00033-9) \2J0O 

200-219 (869-028-00034-7) UJOO 

220-299  „ (869-028-00035-5) 29i)0 

300-499 (869-028-00036-3) 21J30 

•500-599 (869-028-00037-1) 20.00 


Jan.  1 
Jon.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 


1997 

1996 
1997 

1996 

1997 
1996 
1996 
1996 
1996 
1996 
1997 
1996 
1996 
1997 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 

1996 
1996 

1996 
1996 
1996 
1996 
1996 

1997 


1996 
1996 
1996 
1996 
1996 


600-€nd  (869-028-00038-0) .. 

•13  (869-028-00039-8)  .. 

14  Parts: 

1-59  (869-028-00040-1)  .. 

60-139 (869-028-00041-0)  .. 

140-199 (869-028-00042-8)  .. 

200-1199 (869-028-00043-6) .. 

•1200-End (869-028-00044-4) .. 

15  Parts: 

0-299  „ (869-028-00045-2) .. 

300-799 (869-028-00046-1) .. 

800-End  (869-028-00047-9)  .. 

Ill  Psrfttt* 

0-149  (869-028-00048-7) .. 

150-999 (869-028-00049-5)  .. 

1000-End (869-O28-0005O-9) .. 

17  Parts: 

1-199  (869-028-00052-5)  .. 

200-239 (869-028-00053-3)  .. 

240-€nd  (869-028-00054-1) .. 

18  Parts: 

1-149  (869-028-00055-0)  .. 

150-279 (869-028-00056-8) .. 

280-399 (869-028-00057-6)  .. 

400-End  (869-028-00058-4) .. 

19  Parts: 

1-140  (869-028-00059-2) 26J)0 

141-199 „..  (869-028-00060-6) 23.00 

200-End  (869-028-00061-4) 12.00 


31.00 
18.00 

34J)0 
30.00 
13.00 
23.00 
16.00 

\6J0O 
MJOO 
18i)0 

6.50 
19.00 
26J)0 

2\J0a 
2&JO0 
31.00 

VJOO 
\2J0D 
13.00 
UJOO 


201 

1-399  ™ (869-028-00062-2) 20.00 

•400-499 (869-028-00063-1) 35J0 

500-End  (869-028-00064-9) 32J)0 

21 


•1-99  „..  (869-028-00065-7) \6J0D 

•100-169 (869-028^30066-5) 22.00 

•  170-199 (869-028-00067-3) 29.00 

•200-299  (869-028-00068-1) 7.00 

•300-499  (869-028-00069-0) 50.00 

•50O-599 (869-028-00070-3) 28D0 

•600-799 (869-028-00071-1) 8.50 

•800-1299 (869-028-00072-0) 30.00 

•1300-€nd (869-028-0007>8) 14.00 

22  Parts: 

1-299  (869-028-00074-6)  .. 

300-End  - (869-028-00075-4)  .. 


36D0 
24.00 

2\J0O 


23  (869-028-00076-2) .. 

24  Parts: 

0-199  (869-028-00077-1) XJOO 

200-219 (869-028-00078-9) 14.00 

220-499 (869-028-00079-7) 13.00 

500-699 „ (869-028-00080-1) 14.00 

700-899  ....„ (869-028-00081-9) 13.00 

900-1699 _...  (869-028-00062-7) 21.00 

1700-End (869-028-00083-5) 14.00 


25  (869-028-00084-3) 


32.00 


26  Parts: 

§§  1i)-1-1.60  (869-028-00085-1) 21.00 

§§  1  61-1.169 (869-028-O0086-0) 34J)0 

§§1.170-1.300 (86^^8^)0087-8) 244)0 

§§  1.301-1.400 (869-028-00088-6) 17.00 

§§1.401-1.440 (869-028-00089^ 31.00 

§§1.441-1.500  (869-028-00090-8)  224)0 

§§  1.501-1.640 (869-028-00091-6) 21i)0 

§§1.641-1.850 (869-028-00092-4) 25.00 

§§  1 .851-1 .907  (86^)28-00093-2) 26J)0 

§§  1.908-1  1000  (869-028-00094-1) 26.00 

§§1.1001-1  1400  (869-028^0095-9) 26.00 

§§  1.1401-End  (869-O28-00096-7) 35X0 


RevlskHtOale 
Jan.  1,  1996 


Title 


Stock  Number 


Price       ReviskmDate 


THto 


Stock  NumtMr 


Mar.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  I 

Jon.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 

Apr.  1 

Apr.) 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 

May  1 
May  1 
May  1 
May  1 
May  1 
May  I 
Utay  1 

May  I 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  I 


1996 

1996 
1996 
1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 
1996 

1996 


1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 


1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 


Price      Revislofi  Deto 


3510) 
30A) 

26A) 
12.00 
48.00 
20J)0 


2-29  (869-028-00097-5) 28.00 

30-39  (86W)28-00098-3) 20.00 

40-49  (869-028-00099-1) \3SXi 

50-299 (869-028-00100-9) 14.00 

300-499 (869-028-00101-7) 25.00 

500-599 (869-028-00102-5) 6.00 

600-End  (869-028-00103-3) 8X)0 

1-199  ....'. (869-028-00104-1) MM 

200-End  (869-028-00105-0) 13.00 

28  Parts: 

1-42  (869-028-00106-8) .. 

43-end (869-028-00107-6)  .. 

29  Parts: 

0-99  (869-028-00108-4) .. 

100-499 (869-028-00109-2)  .. 

500-899 (869-028-00110-6)  .. 

900-1899 _ (869-028-00111-4)  .. 

1900-1910  (§§  1900  io 

1910.999) (869-028-00112-2) .. 

1910  (§§1910.1000  to 

end)  (869-028-00)13-1)  .. 

1911-1925  (869-028-00114-9)  .. 

1926 (869-028-00115-7)  .. 

1927-End (869-028-00116-5)  .. 

30  Parts: 

1-199  (869-028-001 17-3) XiJOO 

200-699 (869-028-001 18-1) 26i)0. 

700-End  (869-028-001 19^)) XOO 

31  Parts: 

0-199  (869-028-00120-3) 20J0 

200-End  (869-028-00121-1) 33.00 

32  Parts: 

1-39,  Vd.  I 15J)0 

1-39,  Vol.  II 19J)0 

1-39,  Vd.  Ill 18A) 

42J0O 
XJOO 
MM 
\4M 
280) 
MM 


27M 
19.00 
MM 
MM 


1-190  (869-028-00122-0)  .. 

191-399 (869-028-00123-8)  .. 

400-629 (869-028-00124-6) .. 

630-699 (869-028-00125-4)  .. 

700-799 (869-028-00126-2) .. 

800-End  (869-028-00127-1) .. 

33  Parts: 

1-124  (869^)28-00128-9) 26.00 

125-199 (869-028-00129-7) 35.00 

200-End  „ (869-028-0013O-1) 32M 

34  Parts: 

1-299  (869-028-00131^ 2JM 

300-399 (869-028-00132-7) 2JM 

400-End  (869-02800133-5) 46X0 

36  (869-028-00134-3) 15JJ0 

1-199  „.„ (869-028-00135-1) 2DM 

200-End (86W)2&-0013M)) 48A) 


S7 (869-028-00137-6) 


240) 


38  Parts: 

0-17  (86W)28-00138-6) iAM 

18-End  (869-028-00139-4) 3iM 


38  (869-028-00140-8) 

40  Part** 

•1-51  (869-028-00141-6) 

•52 (869-028^)0142-4) 

•53-59  (869-026O0143-2) 

60  (869-028-00)44-1) 


•61-7) 
•7^-80  . 
•61-66  . 

86  

•67-136 


23i)0 

SOM 
S]M 
)4M 
47  A) 

.  (869-026-00145-9) A7M 

.  (869-028-00146-7) MM 

.  (869-02M)0147-5) 3)  A) 

.  (869-028^146-3) 46M 

.  (869-026-00)49-1) S&M 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
'Apr. 
Apr. 

Apr. 
Apr. 

July 

July 
Jiiy 

July 


4iM       July 


July 
July 
July 

**i 
My 

>iy 

July 
Jiiy 

2July 

2July 

2July 

July 

Jiiy 

July 

*July 

J»4y 

J«iy 

J»iy 
July 
July 

July 
J»*y 

J«iy 

J«iy 

Ji^ 

JKy 

J«iy 

July 
J«iy 

July 
J»<y 
July 
Jiiy 
J»*y 
July 
July 
July 


996 
996 
996 
996 

fttw 

990 
996 

996 
996 

996 
996 

996 
996 
996 
996 

996 

996 
996 
996 
996 

996 
996 
996 

996 
996 

964 
964 
964 
996 
996 
996 
991 
996 
996 

996 
996 
996 

996 
996 
996 

996 


996 
996 

996 


996 
996 

996 

996 
996 
996 
996 
996 
996 
996 
996 
.1996 


•136-149 (869-028-00150-5) 

•150-189 (869-028-00151-3) 

•190-259 (86W)28-00152-1) 

•260-299 (869-028^)0153-0) 

•300-399 _ (869-028-00154-8) 

•400-424 (869-028-00155-6) 

•425-699 (869-028-00156-4) 

•700-789 (869-028-00157-2) 

•790-€nd (869-028-00156-7) 


i&M 
33.00 
22.00 
53.00 
280) 
33.00 
38.00 
33.00 
]9M 


41  Chapters: 

1. 1-1  to  1-10 \IM 

1 , 1-1 1  to  Appenda,  2  (2  Reserved) 1 3J)0 

3-6 \AM 

7 „ 6M 

8 , 4.50 

9 :... 1  iM 

10-17  9.50 

18.  Vd.  I,  Ports  1-5  ]iM 

18.  Vd.  II.  Parts  6-19 MM 

18.  Vd.  Ill,  Parts  20-52 13J)0 

19-100  ]ZM 

1-100 (869-028-00159-9) ]2M 

101  (869-028-00160-2) MM 

102-200 (869-028^)0161-1) MM 

201-End  (869-028-00162-9) \7M 

42  Parts: 

•1-399  (869-028-00163-7) 32M 

•40O-429 (869-028-00164-5) MM 

•430-End (869-026-00165-3) 4AM 

43  Parts: 

•  1-999  (869-028-00166-1) XM 

•  1000-end  (869-028-00167-0) ASM 


45  Parts: 

•  1-199  (869-028-00169-6) 280) 

•200-499 (869-028-001 70-0) ]IM 

•500-1199  ....„ (869-028-00171-8) XM 

•  1200-End — (869-028-00172-6) MM 

46  Parts: 

•1-40  (869-028«)173-4) .. 

•41-69  (869-028-00174-2)  .. 

•70-89  (869-028-00175-1) .. 

•90-139  . (869-028-00176-9)  .. 

•  140-155 (869-028-00177-7)  .. 

•156-165 „ (869-028-00178-5)  .. 

•166-199 (869-028-00179-3)  .. 

•200-499 (869-028-00180-7)  .. 

•500-End (869-028-00181-5) .. 


47 

•0-19  (869-026-00182-3) 

•20-39  (86W)26-00183-1) 

•4^69  (869-028-00184-0) 

•70-79  (869-026-00185-8) 

•60-End  „ (869-0264)0186-6) 


26M 
2]M 
UM 
26M 
15.00 
20M 
22M 
2\M 
17  A) 

35  A) 
26A) 
I8A) 
33X10 
39  A) 


4eChaplsrs: 

•I  (Parts  1-51)  (669-028-00187-4) 45A) 

•1  (Parts  52-99)  (86»-02»-00186-2) 29A) 

•2  (Parts  201-251) (869-026-00189-1) 22A) 

•2  (Parts  252-299) (869-026-00 19(M) 16A) 

•3-6 (869-026-00191-2) XM 

•7-14  (869-028-00192-1) 29A) 

•15-26  (869K)2W)019J-9) MM 

•29-End  ...„ (869-026-00194-7) 25A) 

48  Parts: 

•1-99  „ (869-028-00195-5) 32A) 

•100-165 (869-026-00196-3) 50A) 

•186-199 (66Wn6-00197-1) 14.00 

•200-399 (869-026-00196-0) 39.00 

•40O-999 (86W)26-00199-8) 49.00 

•1000-1 199  (869-026-00200-5) 23A) 

•)200-End <86f9-026-00201-3) 15A) 


July  1. 

July  1. 

July  1. 

July  1. 

July  1, 

July  1. 

July  1, 

July  1, 
Julyl. 

JJulyl, 
^July  1, 
^July  1, 
^Julv  1, 
^Julyl, 
^July  1, 
'July  1, 
'July  1, 
'Julyl, 
'July  1, 
'Julyl, 
July  1, 
Julyl, 

July  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 


.(869-028-00168-8) 31A)   Oct.  1. 


Oct.  1, 

*Oct.  1. 

Oct.  1, 

Oct.  1, 

Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1, 

Oct.  1. 
Oct.  1, 
Ocf.  1, 
Oct.  1. 
Oct.  1. 

Ocf.  1. 
Ocf.  1. 
Oct.  1, 
Oct.  I. 
Oct.  1. 
Oct.  1, 
Oct.  1. 
Ocf.  1. 

Ocf.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 


996 
996 
996 
996 
996 
996 
996 
996 
996 

984 
984 
984 
984 
984 
964 
964 
964 
964 
964 
984 
996 
996 
996 
996 

996 
996 
996 

996 
996 

996 

996 
995 
996 
996 

996 
996 
996 
996 
996 
996 
996 
996 
996 

996 
996 
996 
996 
996 

996 
996 
996 

996 
996 
996 
996 

996 
996 
996 
996 
996 
996 


Ocf.  1.1996 


/Ml 
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TNI* 


Stock  Numbar 


Pries       R«»Won  Dale 


50  Paris: 

•  1-199  (869-028-«)202-l) 

•200-599 (869-028-002aW» 

•600-End (869-028-00204-A) 

CFB  Index  and  Hndngs 
Aids (869-028-0)051-7) 


34.00 
22.00 
26.00 


Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1.  1996 


35.00   Jan.  I,  1996 


Complete  1997  CFR  set 951.00 

Mkrrofiche  CfR  Edition: 

Subscription  (moded  as  issued)  247.00 

Indnndud  copies 1.00 

Comptete  set  (one-tvne  nxJiiing) 264.00 

Complete  set  (one-time  moling) 264.00 


1997 

1997 
1997 
1996 
1995 


■  Because  Tiiie  3  s  an  annuot  compidion,  this  volume  and  al  ptevtous  volumes 
tfnuM  be  retavied  as  a  permoient  reference  source. 

^The  July  I.  I9SS  e<*tion  o(  32  CFR  Paris  1-189  contans  a  note  only  tor 
Parts  \-yf  inclusive  For  me  lul  text  o(  ttie  Defense  Acqusrtion  l^egiJalions 
in  Parts  1-39,  consUt  me  Itvee  CFB  volumes  issued  as  of  July  1  1964,  conKmng 
those  ports. 

^nw  July  1,  198S  edition  of  41  CfR  Chapters  1-100  contains  a  note  only 
tor  Chapters  1  to  49  mdusive.  For  lt«  ful  iex*  of  procurement  regiiations 
in  Chapters  1  to  49,  consUt  me  eleven  CFff  votunes  issued  as  of  July  1, 
1964  contarwig  mose  ctxpters. 

'No  ufi'iendments  to  this  volume  were  prormigated  durir>g  me  period  Apr. 
1,  1990  to  Mar.  31,  1996.  the  CFff  volume  issued  Apnl  I,  1990,  shotid  be 
lelaned. 

>No  amendments  to  the  volume  were  promulgaied  during  the  penod  July 
I,  1991  to  June  30,  1996.  The  CFB  volume  issued  July  1,  1991,  shouM  be  retained. 

*Ho  omerxlmeots  were  promUgoted  dunng  Itw  penod  October  I,  199S  to 
September  30.  1996.  The  CFS  volume  issued  October  1,  1995  sNxid  be  retained. 


;mi 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documente 


WmU^I 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  poides 
and  annourwements.  It  contains  the 
fuN  text  of  the  Presidenrs  pubic 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weeldy  Ck)mpilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  t>y 
tt>e  President,  nominations  submitted 
to  the  Senate,  a  checidist  of  White 


House  press  releases,  arxl  a  digest 
of  ottter  Presidential  activities  and 
White  House  armouncements. 
Indexes  are  put>lished  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Ofdv  F^domMtiq  CodK 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 

It'8  Easy! 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


can  keep  up  to  date  on  Presidential  activities. 

□  $137.00  First  Class  Mail 


LJ  YES,  please  enter one  year  subscriptions  for  the  Weekly  CoapiatkHi  of 

G   $80.00  Regular  Mail 


(PD)  so  I 


The  total  cost  of  my  order  is  $ .  Price  indudes 

regular  domestic  postage  and  handling  and  is  subject  to 
diange.  International  customers  please  add  25%. 


(Compeny  or  personal  name) 


(Please  type  or  print) 


(Additioaal  address/attention  line) 


Far  privMj^  ikeck  b*i  I 

Q  Do  not  make  my  name  availabk  to  other  mailers 

Ckecfc  awtkod  of  payacBt 

Q  Check  payable  to  Superintendent  of  Documents 
a  GPO  E>eposit  Account 
Q  VISA  Q  MasterCard 


t      Ml      MM 

MM     UexDiratiaD) 

-D 


(Street  address) 


I  I  I  I  M  M  ITTT-n 


(Gty,  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  i 

Thamk  yam  for  yomr  order! 

Mail  to:    Siqierintradent  oi  Documents 

PC.  Box  371954,  Pittsburgh,  PA  15250-7954 


1992 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcaiig  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  die  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  processing  code: 

*6173 


I I  YES,  please  send  me  the  following: 


Charge  your  order. 
irtEasyi 
lb  fax  your  orders  (202)-512-2250 


copws  of  TTw  Fadwil  Ragistir-WlMl  it  Is  and  How  lb  Um  K,  al  STM  p»r  copy  Slock  Na  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  I^ble  to  the  Superintendent  of  Documents 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additioaal  address/attentioa  line) 


I    I  GPO  Deposit  Account 

I    I  VISA  or  MasterCard  Account 


(Street  address) 


(City.  Stale.  ZIP  Code) 


(PmfXaoe  pbooe  inchidiiig  area  code) 


IMI 


(Puchase  Order  No.) 


to 


YES    NO 


(Credit  card  expiration  dale)  Thank  you  for 

your  order! 

(Authorizii^  Signature)  «"  '-"> 

Mail  To:    New  Orders,  Superintendent  of  IXKumenis 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  f=ederal  Regulations  or  what 
documents  have  been  published  In  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(Ust  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  S«ction«  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  puttKshed  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cunrtulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  renwved.  or  corrected. 
$27  per  year. 

FsdersI  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  earned 
primarily  under  the  nan)e8  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25  per  year. 


A  finding  aid  i^  included  in  each  publication  wtnch  ists 
federal  Register  page  r^umbers  mth  the  dale  ol  publication 
in  OTe  Federal  Regisiei 


(Mv  PrecMting  Code 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


LI    YES,  enter  the  following  indicated  subscriptions  for 


i^  ^  J 


one  year 


Cliarpe/ourorrtar. 
Ititeaayl 

Fax  your  orders  (202)  512-2250 
nrane  your  orders  (202)  512-1800 


LSA  (List  of  CFR  Sections  Affected).  (LCS)  for  $27  per  year 
Federal  Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Please  type  or  print) 


For  privK>,  ckeck  bm  bclvw: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  Bethod  ofpayHmit 

□  Check  payable  to  Superintendent  of  Documents 
Q  GPO  Deposit  Accoimt 
a  VISA  □  MasterCard 


-D 


(expiration) 


(Street  address) 


(aty.Sute.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  1/97 

Thamk  you  for  yomr  order! 

Mail  to:    Siqjerintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


itoexpectyoarvraewdabttc^tnakeepatoodllkiiif  oominf.  To  keq>  our  subscription 
prices  down,  the  Government  Printing  OfiBce  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  UKHith/year  code  (» 
ibc  top  hoc  o£  your  ]»bd  as  dunvn  in  this  example: 


- 

A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 

A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 
,„„ „„/ , 

:  APR     SMZTH212J 
tJOHN  SKITH 
:  212  NXIM  STREET 
JFCRBSTVILLB  MD  20747 

•••••« ••••••••••••••••••••••••••4 

DEC97RI              :    :aFRDO     SMITH212J 
:    JJC»IN  SMITH 
:    1  212  MAIN  STREET 
J    :  PORBSTVILLE  MD  20747     . 

DEC97  R  1           • 

: 

• 

: 
• 
• 
• 
• 
••••••••••••••••••••••••••• 

Public  Laws 


105th  Congress,  l8t  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual   laws  also  may  'be  purchased  from  the  Superintendent  of  Documents,   U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http;//www  access 
gpo.gov/su_docs/ 


To  be  sine  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superinteadeat  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
wiU  be  reinstated. 


Ibduu^jovaddreaK  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  ioqaire  about  your  subocriptioa  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  cfxrespondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-937S. 

Tb  order  a  new  sabscripCkm:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Older  Fonn 


*5468 

CJYcSi  please  enter  my  subscriptions  as  folows: 


Chary*  jmir  ordBR 
Iflieecyf 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  Vfear. 

subscriptions  to  Federal  Register  daily  only  (FRDO),  at  $555  each  per  year. 

For  privacy;  check  box  below: 

□  Do  not  nr>ake  my  name  available  to  other  nnailers 
Check  method  of  payment 

0  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    |    |  71-1"! 
QVISA     □  MasterCard  |    |    |    |   Itopiration  dtt 

1  I    I    I I 

Thank  you  tor  your  Older! 


The  total  cost  of  my  order  is  $. 


..  (Price  irKludes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Cofnpwiy  or  ptnontt  nwrw 


(Plaass  typ«  or  pftnO 


AOmomttaHrtt/tntrtOonlrm 


StrMt  addrcM 


Ocytkns  phone  indudkio  WMCodc 


PurchM*  crdar  number  (optional 


AuttwrtzkHJ  aignatur*  un 

I  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I    I  mLS,  enter  my  subscription(s)  as  follows: 


Order  Processing  Code: 

*6216 


Charge  your  order.  lifBMkl  *fl|ff 
Its  Easy!  '^1^1  mmm 


Fax  your  orders  (202 )  5 1 2-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  Stale,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name^address  available  to  other  mailers?      [_J   |      | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


I I  VISA  or  MasterCard  Account 


HD-D 


m                 IE 

1                                                             J  hank  you  for 

'       ....          (Credit  rarrl  fitpimtion  date)                                      J      f 

'                               your  order! 

(Authonzing  Signature) 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


i:/9ft 


;mi 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  ttie 
Cumulative  Federal  Register  Index  are 
mailed  nrK>nthly. 

Code  of  federal  Regulations 

The  Code  of  Federal  Regulations, 
compriaing  approximatety  200  votumea 
and  revieed  at  teeai  once  a  year  on  a 
quertarty  faia,  ia  puMahed  in  24x 
micioflche  termai  and  the  currant 
yeat^  volumea  are  mailed  to 
aut)ecflbe<B  aa  ieaued. 


Microfiche  Subscription  Prices: 

federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Rederal  Regulations: 

Current  year  <as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 

diarg*  your  ontor. 

□  YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format:         -  ^"  y*™"  «^«"  (202)  512-2250 


OMvPraoMringCodK 

*5419 


r  ^  ^ 

^  ^  J 


Federal  Register  (MFFR)  Q  One  year  at  $220  each 

Code  of  Federal  Regulations  (CFRM7)  □  One  year  at  $247  each 


Phone  year  orders  (202)  512-1800 
G  Six  months  at  $110 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  penonal  name) 


(Please  type  or  print) 


(Additional  address/attentioo  line) 


For  priracj^  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  Hcthod  of  payiMirt: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        |    |    |    |    |    PT 

□  VISA  □  MasterCard  I    I    I    I    I  (expiration^ 


-D 


(Street  addre«) 


I  I  I  I  I  I II  i-m 


(Gty;  State,  Zip  code) 


(Daytime  phone  induning  area  code) 


(Porchaie  order  no.) 


(Authorizing  signature)  1/97 

Thamk  you  for  yomr  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


iMI 


MR 


9  97 


LSA 

List    of  CFR    Sections    Affected 


January  1997 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 
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LSA 

List  of  CFR  Sections  Affected 


^•1  •] 


January  1997 


Title  1-16 

Changes  January  2,  1997 
through  January  31,  1997 

Title  17-27 

Changes  April  1,  1996 
through  January  31,  1997 

Title  28-41 

Changes  July  1, 1996 
through  January  31,  1997 

Title  42-50 

Changes  October  1,  1996 
through  January  31,  1997 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 
To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED  ap- 
pearing in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  indicate  where  the  spe- 
cific amendments  begin  in  the  Federal  Register.  Bokfoc*  page  numbers  under  a 
particular  title  indicate  that  the  page  numbers  span  2  years.  Bddfoc*  is  used  to 
distinguish  the  previous  year  from  the  current  year. 

Cite  a  page  reference  from  this  publication  using  the  volume  number  (61  FR  for 
1996.  62  FR  for  1997)  and  the  page  number.  Example:  24727  cite  as  61  FR  24727.  For 
your  convenience,  the  volume  number  has  been  included  in  the  Table  of  Federal 
Register  Issue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved;  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue  is 
the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  2a-41-  the 
SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  identifies  the  volume 
number,  the  Inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 


INDEXES 

An  INDEX  to  the  dally  Federal  Register  is  published  monthly  and  is  cumulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 


INQUIRIES  AND  SUGGESTIONS 

Rob  Sheehajj  was  Chief  Editor  of  the  LSA.  The  LSA  was  prepared  under  the  di- 
rection of  Raymond  A.  Mosley.  assisted  by  Jim  WIckliffe.  INQUIRIES,  telephone 
202--523-5227 . 

SUGGESTIONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  Raymond  A.  Mosley.  Director,  Office  of 
the  Federal  Register.  National  Archives  and  Records  Administration.  Washing- 
ton. DC  20408  or  e-mail  info^edreg.nara.gov. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  Comptote  CFR  S«l) 


TRto 

1,  2  (2  Reserved) 

3  (1995  Compilation  and  Ports  100  and  101) 

4 

5  Ports: 

1-699  

700-1199 

1200-End,  6  (6  Reserved)  

7Parts: 

0-26 

27^5  

46^1  

52 

53-209 

210-299  

300-399  

400-699  

700-899  

900-999  

1000-1199  

1200-1499  

1500-1899  

1900-1939  

1940-1949  

1950-1999  

2000-End  

a 

9Ports: 

1-199  

200-End  

10  Ports: 

0-60 

51-199  

200-399  

400-499  

500-End 

11   

12  Ports: 

1-199  

200-219  

220-299  

300-499 

500-599  

600-End  

13  

14  Ports: 

1-69 

60-139 

140-199  

200-1199 „ 

1200-End  

15  Ports: 


Stock  Number 


Pric* 


(869-028-00001-1)  $4.25 

(869-028-00002-9)  22.00 

(869-028-00003-7)  5.50 

(869-028-00004-6)  26.00 

(869-028-00005-3)  20.00 

(869-028-00006-1)  25.00 

(869-028-00007-0)  22.00 

(869-028-00008-8)  11.00 

(869-028-00009-6)  13.00 

(869-028-00010-0)  5.00 

(869-028-00011-8)  17.00 

(869-028-00012-6)  35.00 

(869-028-00013-4)  17.00 

(869-028-00014-2)  22.00 

(869-028-00015-1)  ..^....  25.00 

(869-028-00016-9)  30.00 

(869-028-00017-7)  36.00 

(869-028-00018-6)  29.00 

(869-028-00019-3)  41.00 

(869-028-00020-7)  16.00 

(869-028-00021-5)  31.00 

(869-028-00022-3)  39.00 

(869-028-00023-1)  16.00 

(869-028-00024-0)  23.00 

(869-028-00025-8)  30.00 

(869-028-00026-6)  25.00 

(869-028-00027-4)  30.00 

(869-028-00028-2)  24.00 

(869-028-00029-1)  5.00 

(869-028-0003O-4)  21.00 

(869-028-O0031-2)  34.00 

(869-028-00032-1)  15.00 

(869-028-00033-9)  12.00 

(869-028-00084-7)  17.00 

(869-028-0003S-5)  29.00 

(869-028-00086-3)  21.00 

(869-028-00037-1)  20.00 

(869-028-00038-0)  31.00 

(869-028-00039-8)  18.00 

(869-028-00040-1)  34.00 

(869-028-00041-0)  30.00 

(869-028-00042-8)  13.00 

(869-028-00043-6)  23.00 

(869-028-00044-4)  16.00 


Revision 

Dole 

Feb 

.1996 

iJan 

1996 

Jan 

.1996 

Jan 

1996 

Jan 

1996 

Jan 

1996 

Jan 

1996 

Jan 

1996 

Jan 

1996 

Jan. 

1996 

Jan 

1996 

Jan 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Mar. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Corr^jrising  a  CompMa  CFR  S«0 


TNI* 


Stock  Numb«r 


Pric« 


R»vWon 
Dare 


0-299  (869-028-00045-2)  16.00 

300-799  (869-028-00046-1)  26.00 

800-End  (869-028-00047-9)  18.00 

16  Ports: 

0-149  (869-028-0004S-7)  6.50 

150-999  (869-028-00049-6)  19.00 

1000-End  (869-028-00050-9)  26.00 

17Parts: 

1-199  (86&-«28-00052-5)  21.00 

200-239  (869-02a-00053-3)  25.00 

240-End  (869-028-00054-1)  31.00 

18  Ports: 

1-149  (869-028-00055-0)  17.00 

150-279  (869-028-00056-8)  12.00 

280-399  (869-028-00057-6)  13.00 

400-End  (869-028-00058-4)  11.00 

19  Ports: 

1-140  (869-028-00059-2)  26.00 

141-199  (869-028-00060-6)  23.00 

200-End  (869-028-00061-4)  12.00 

20  Ports: 

1-399  (869-028-00062-2)  20.00 

HOO-499 (869-O28-00063-1)  35.00 

500-End  (869-028-00064-9)  32.00 

21  Ports: 

♦1-99  (869-028-00065-7)  16.00 

1100-169 (869-O28-00066-5)  22.00 

1170-199 (869-028-00067-3)  29.00 

♦200-299 (869-02a-00068-l)  7.00 

♦300-499 (869-028-00069-0)  50.00 

1500-599 (869-028-00070-C)  28.00 

1600-799 (869-028-00071-1)  8.50 

♦800-1299  (869-028-00072-0)  30.00 

♦1300-End  (869-028-00073-8)  14.00 

22  Ports: 

1-299  (869-028-00074-6)  36.00 

300-End  (869-028-00075-4)  24.00 

23  (869-028-00076-2)  21.00 

24  Ports: 

0-199  (869-028-00077-1)  30.00 

200-219  (869-028-00078-9)  14.00 

220-499  (869-028-00079-7)  13.00 

500-699  (869-028-00080-1)  14.00 

700-899  (869-028-00081-9)  13.00 

900-1699 (869-028-00082-7)  21.00 

170O-End  (869-028-00083-5)  14.00 

25  (869-O28-00084-3)  32.00 

26  Ports: 

Hl.0-1-1.60 (869-028-0008&-1)  21.00 

§51.61-1.169  (869-028-00086-0)  34.00 

§51.170-1.300  (869-028-00087-8)  24.00 

§51.301-1.400  (869-028-00088-6)  17.00 

§§1.401-1.440 (869-028-00089-4)  31.00 


Jan.  1 
Jan.  1 
Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

May  1 
May  1 
May  1 
May  1 
May  1 
May  1 
May  1 
May  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 


1996 
1996 
1996 


1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 
1996 
1996 
1996 
1996 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH-Continued 
(Comprising  o  Complete  CFR  Set) 


THIe 


Stock  Number 


Price 

22.00 
21.00 
25.00 
26.00 
26.00 
26.00 
35.00 
28.00 
20.00 
13.00 
14.00 
25.00 
6.00 
8.00 

44.00 
13.00 

35.00 
30.00 

26.00 
12.00 
48.00 
20.00 


RevWon 
Dote 


§§1.441-1.500  (869-028-00090-8)  

§§1.501-1.640  (869-028-00091-6)  .... 

§§1.641-1.850  (869-028-00092-4)  .... 

§51.851-1.907  (869-028-00093-2)  .... 

§51.908-1.1000  (869-O28-00094-1)  .... 

§§1.1001-1.1400  (869-028-00096-9)  

§51.1401-End  (869-028-00096-7)  .... 

2-29 (869-028-00097-5)  .... 

30-39  (869-028-00098-3)  

4<M9  (869-028-00099-1)  ..... 

50-299 (86&-028-00100-9)  

300-499 (869-028-00101-7)  

500-599 (869-028-00102-6)  

600-End  (869-O28-00103-3)  

27Partr 

1-199  (869-028-00104-1)  

200-End  (869-028-00105-0)  

26  Ports:. 

1-42  (869-028-00106-8)  

43-end  (869-028-00107-6)  

29  Ports: 

0-99  (869-028-00108-4)  

100-499 (869-028-00109-2)  

500-«99  (869-028-00110-6)  

900-1899 (869-028-00111-4)  

1900-1910  (§§1900  to  1910.999) (869-028-00112-2)  43  00 

1910  (551910.1000  to  end)  (869-028-00113-1)  

1911-1925  (869-028-00114-9)  

1926  (869-028-00116-7)  

1927-End  (869-028-00116-5)  

30  Ports: 

1-199  (869-028-00117-3)  

200-699  (869-028-00118-1)  

700-End  (869-028-0011&-0)  

31  Ports: 

0-199  (869-028-00120-3)  

200-End  (869-028-00121-1)  

32  Ports: 

1-39.  Vol.  I 

1-39,  Vol.  n  

1-39.  Vol.  in  '""'"'"''"""''^^Z 

1-190 (8e»^a»-ooi22^) !!!."! 

191-399  (869-028-00123-8)  ...... 

400-629  (869-028-00124-6)  

630-699  (869-028-00125-4)  

■^00-799  (869-028-00126-2)  ...... 

800-End  (869-028-00127-1)  

33Parts: 

1-124  (869-028-00128-9)  

125-199  (869-028-00129-7)  

20<^End  (869-028-00130-1)  

34  Ports: 

1-299  (869-028-00131-9)  


27.00 
19.00 
30.00 
38.00 

33.00 
26.00 
38.00 

20.00 
33.00 

15.00 
19.00 
18.00 
42.00 
50.00 
34.00 
14.00 
28.00 
28.00 

26.00 
35.00 
32.00 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
<Apr. 
Apr. 


1,1996 
1. 1996 
1.1996 
1.  1996 
1. 1996 
1,1996 
1,1996 
1.1996 
1.1996 
1.  1996 
1.1996 
1.1996 
1,  1990 
1,  1996 


Apr.  1,  1996 
Apr.  1.  1996 

July  1.  1996 
July  1, 1996 


July 
July 
July 
July 
July 
July 
July 
July 
July 


1(  1996 
1.1996 
1.1996 
1.1996 
1.1996 
1.  1996 
1.1996 
1.1996 
1,  1996 


July  1.  1996 
July  1.  1996 
July  1.  1996 

July  1. 1996 
July  1,  1996 


'July 

2  July 

2  July 

July 

July 

July 

»July 

July 

July 


1.1984 
1.  1964 
1.1964 
1.1966 
1,1996 
1,1996 
1.1991 
1.  1996 
If  1996 


July  1, 1996 
July  1, 1996 
July  1, 1996 


27.00      July  1, 1996 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Comptot*  CFR  S«t) 


TIM* 


Stodc  NumlMr 


300-399  (869-028-00132-7) 

400-End  (869-028-00133-5) 

35  (869-028-00134-3) 

MPorts 

1-199  (869-028-00135-1) 

200-End  (869-028-00136-0) 

37  (869-028-00137-8) 

38  Ports: 

0-17  (869-028-00138-6) 

18-End  (869-028-00139-4) 

39  (869-028-00140-8) 

40  Ports: 

fl-51  (869-028-00141-6) 

♦52  (869-028-00142-4) 

♦53-59 (869-028-00143-2) 

60 (869-028-00144-1)  . 

♦61-71  (869-028-00145-9) 

♦72-80 (869-028-00146-7) 

♦81-85 (869-028-00147-5) 

86 (869-028-00148-3) 

♦87-135  (869-028-00149-1) 

♦136-149 (869-028-00150-6) 

♦150-189 (869-028-00151-3) 

♦190-259 (869-028-00152-1) 

♦260-299 (869-028-00153-0) 

♦300-399 (869-028-00154-*) 

♦400-424 (869-028-00155-6) 

♦425-699 (869-028-00156-4) 

♦700-789 (869-028-00157-2) 

♦790-End  (869-^)28-00158-7) 

41  Choplars: 

1.  1-1  to  1-10  

1, 1-11  to  Appendix,  2  (2  Reserved)  

3-6  

7  

8  

9  

10-17  

18.  Vol.  I,  Parts  1-5 

18.  Vol.  n.  Parts  6-19 

18.  Vol.  m.  Parts  20-52 

19-100 

1-100  (869-028-00159-9) 

101  (869-028-00160-2) 

102-200  (869-028-00161-1) 

201-End  (869-028-00162-9) 

42  Ports: 

♦1-399 (869-028-00163-7) 

♦400-429 (869-028-00164-5) 

♦430-End (869-028-00165-3) 

43  Ports: 

♦1-999 (86^-028-00166-1) 

♦1000-End  (869-028-00167-0) 


Pric* 

27.00 
46.00 
15.00 

20.00 
48.00 
24.00 

34.00 
38.00 
23.00 

50.00 
51.00 
14.00 
47.00 
47.00 
34.00 
31.00 
46.00 
35.00 
35.00 
33.00 
22.00 
53.00 
28.00 
33.00 
38.00 
33.00 
19.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
12.00 
36.00 
17.00 
17.00 

32.00 
34.00 
44.00 

30.00 
45.00 


Rttvlsion 
Dot* 


July  1 
July  1 
July  1 

Julyl 
July  1 
Julyl 

Julyl 
Julyl 
July  1 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 


Oct.  1 
Oct.  1 
Oct.  1 


Oct.  1 
Oct.  1 


1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1996 
1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprtsing  o  Comptot*  CFR  S«l) 


THIe 


Stocic  Number 


Price 


(869-028-00168-8)  31.00 

45  Ports: 

♦1-199 (869-028-00169-6)  28.00 

200-499  (869-028-00170-0)  14.00 

♦600-1199  (869-028-00171-8)  30.00 

♦1200-End  (869-026-00173-1)  26.00 

46  Ports: 

♦1-40  (869-028-00173-4)  26.00 

Hl-69 (869-028-00174-2)  21.00 

♦70-89 (869-028-00175-1)  11.00 

♦90-139  (869-028-00176-9)  26.00 

♦140-155 (869-028-00177-7)  15.00 

156-165  (869-026-00179-1)  17.00 

♦166-199 (869-028-00179-3)  22.00 

♦200-499 (869-028-0018O-7)  21.00 

♦500-End  (869-026-00182-1)  13.00 

47  Ports: 

♦0-19  (869-026-00183-9)  25.00 

♦20-39 (869-026-00184-7)  21.00 

HO-69 (869-026-00185-5)  14.00 

♦70-79 (869-028-00185-8)  33.00 

♦80-End  (869-026-00187-1)  30.00 

45  Chapters: 

♦1  (Parts  1-51) (869-028-00187-4)  45.00 

♦1  (Parts  52-99)  (869-026-O018&-8)  24.00 

♦2  (Parts  201-251)  (869-028-00189-1)  22.00 

♦2  (Parts  252-299)  (869-02^4)0190-4)  16.00 

♦3-6  (869-026-00192-8)  23.00 

♦7-H  (869-028-00192-1)  29.00 

15-28  (869-028-00193-9)  38.00 

♦29-End  (869-028-00194-7)  25.00 

49  Ports: 

♦1-99  (869-028-0019&-5)  32.00 

100-177  (869-026-00197-9)  34.00 

♦186-199 (869-028-00197-1)  14.00 

200-399  (869-026-00199-5)  30.00 

400-999  (869-026-^)0200-2)  40.00 

♦1000-1199 (869-O28-00200-5)  23.00 

♦1200-End  (869-028-00201-3)  15.00 

50  Ports: 

1-199  ..-. (869-026-00203-7)  26.00 

♦200-699 (869-O26-002O4-6)  22.00 

♦600-End (869-026-00206-3)  27.00 


Revision 
Dote 

Oct.  1,  1996 

Oct.  1,  1996 

«Oct.  1,  1995 

Oct.  1,  1996 

Oct.  1,  1995 

Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1. 1996 
Oct.  1,  1995 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1,  1995 

Oct.  1,  1996 
Oct.  1.  1995 
Oct.  1.  1995 
Oct.  1,  1996 
Oct.  1.  1995 

Oct.  1,  1996 
Oct.  1,  1995 
Oct.  1.  1996 
Oct.  1. 1996 
Oct.  1.  1995 
Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1.  1996 

Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1.  1996 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1996 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Sot) 

TMIo 

CFR  Indox  and  FkKlngs  Aids 

Complete  1997  CFR  set 


Stock  Number 

Price 

Revision 
Dote 

(869-028-00051-7)  

35.00 

Jan.  1. 1996 

..    951.00 

1997 

..     247.00 

1.00 

..     264.00 

..     264.00 

1997 

1997 

1996 

1995 

Micro(lct>e  CFR  Edttion: 

Subscription  (mailed  as  issued)  

Individual  copies 

Complete  set  (one-time  mailing)  ... 
Complete  set  (one-time  mailing)  ... 

'Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

The  July  1,  1985  edition  of  32  CFR  Parts  1  to  189  contains  a  note  only  for  Parts  1 
to  39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  in  Parts  1 
to  39.  consult  the  three  CFR  volumes  issued  as  of  July  1.  1984,  containing  those 
parts. 

The  July  1,  1985  edition  of  41  CFR  Chapters  1  to  100  contains  a  note  for  Chap- 
ters 1  to  49  inclusive.  For  the  full  text  of  procurement  regulations  in  Chapters  1 
to  49.  consult  the  11  CFR  volumes  issued  as  of  July  1,  1984,  containing  those  chap- 
ters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April  1, 
1990  through  March  31,  1994.  The  CFR  volume  issued  as  of  April  1,  1990  should  be 
retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July  1,  1991 
through  June  30,  1994.  The  CFR  volume  issued  as  of  July  1.  1991  should  be  re- 
tained. 

•No  amendments  to  this  volume  were  promulgated  during  the  period  January  1, 
1993  to  December  31,  1993.  The  CFR  volume  issued  as  of  January  1,  1993  should  be 
retained. 

Order  from  Superintendent  of  DocumenU,  Attn:  New  Orders,  PO  Box  371954. 
Pittsburgh,  PA  15250-7954.  Charge  orders  (VISA,  MasterCard,  or  GPO  Deposit  Ac- 
count) may  be  telephoned  to  the  GPO  order  desk  at  (202)  512-1800  from  8:00  a.m.  to 
4:00  p.m.  eastern  time.  Monday-Friday  (except  holidays). 
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Ottter  Related  Publications 


Title  Price 

Federal  Register: 

Yearly  subscription  (with  FR  Index 

andLSA)  555.00 

Yearly     subscription     (without     FR 

Index  and  LSA) 607.00 

Individual  copies  8.00 

LSA  (List  of  CFR  Sections  Affected): 

Yearly  subscription  27.00 

Federal  Register  Index: 

Yearly  subscription  25.00 

CFR  Index  and  Finding  Aids 35.00 


Revision  Date 


dally 


1996 


JANUARY  1997  n 

CHANGES  JANUARY  2.  1997  THROUGH  JANUARY  31.  1997 


TITLE  3-THE  PRESIDENT 

Presidential  Documents 
Proclamations 

6763  See  Proc.  6969 4415 

6867  See  Proc.  6969 4415 

6948  Amended  by  Proc.  6969 4416 

6961  Amended  by  Proc.  6969 4416 

6966 3191 

6967 3441 

6968 3443 

6969 4415 

Executive  Orders 

July  2  1910  Revoked  by  PLO  7236 

3053 

Jan.  22,  1912  Revoked  by  PLO 

7230 3519 

Oct.   24.   1916  Revoked  by   PLO 

7237 3911 

12543    Continued    by    Notice    of 

Jan.  2, 1997 587 

12644    Continued    by    Notice    of 

Jan.  2. 1997 537 

12547    Continued    by    Notice    of 

Jan.  21, 1997 3439 

Administrative  Orders 

Notices: 

Jan.  2.  1997 587 

Jan.  21,  1997 3439 

Corrected 3739 

Presidential  Determinations: 

No.  97-llA  of  Dec.  6,  1996 299 

No.  97-13  of  Dec.  27.  1996 3979 

No.  97-14  of  Dec.  27,  1996 1379 

No.  97-16  of  Dec.  27.  1996 1381 


TITLE  5-ADMINISTRATIVE 
PERSONNEL 

Chapter  I— Office  of  Personnel 
Management  (Parts  1—1199) 

315.708  Revised;  interim 3193 

362  Revised;  interim 3194 

532.201—532.285  (Subpart  B)  Reg- 
ulation at  61  FR  48817  con- 
firmed  3195 


adapter  XIV-Federal  Labor  Rela- 
tions Auttiorlty,  General  Coun- 
sel of  ttie  Federal  Labor  Rela- 
tions AuttK>rity  and  Federal 
Service  impasses  Panel  (Parts 
2400-2499) 

2473  Heading  and  authority  cita- 
tion correctly  added 2547 

CtKpter  XVI— Office  of  Govern- 
ment Ettiics  (Parts  2600-2699) 

2640.201  (c)(1)  note  corrected 1361 

2640.202  (b)(1)  correctly  des- 
ignated  1361 

Ctiapter  XXII-Federai  Deposit  In- 
surance Corporation  (Parts 
3201-3299) 

3201.102  (cXDd).  (2).  (3)  and  (d)(2) 
amended;  (cXlKii)  revised; 
(c)(l)(iii)  added 3772 

Proposed  Rules: 

213 1685 

336 1685 

831 2323 

844 2323 

2634 2048 

TITLE  7-AGRICULTURE 

Subtitle  A-Offlce  of  ttie  Secretary 
of  Agriculture  (Parts  0—26) 

2.16  (a)(2Kiv)  removed 1081 

2.20  (aK9)  added 1081 

2.42  (aK31)  removed 1081 

2.61  (a)C}5)  added 1081 

CtKpter  I— Agricuitural  Marketing 
Service  (Standards,  inspections. 
Marketing  Practk:es).  Depart- 
ment of  Agrtoulture  (Parts 
27-209) 

33.10  Regulation  at  61  FR  50422 
confirmed;  (b)  revised;  (c) 
and  (d)  redesignated  as  (d) 
and  (e);  new  (c)  added 1083 

51.760  Introductory  text  revised 
2897 

51.761  Revised J897 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1997  THROUGH  JANUARY  31.  1997 


TITLE  7     Chap»ef  l-Con. 

51.1151  Introductory  text  revised 
2897 

51.1152  Revised 2897 

51.1820  Introductory  text  revised 


.2897 


.2892 


51.1821  Revised 

51.2075—51.2091  (Sub];>art)  Revised 

51.2106^1.2131  (Subpart)  Revised 

2894 

Chapter  II— Food  and  Consumer 
Service,  Department  of  Agri- 
culture (Ports  210—299) 

210.9  (b)(20)  added:  interim 901 

210.19  (f)  added;  Interim 901 

226.2  Amended;  interim 901 

226.4  (c)  and  (gKD  revised;  In- 
terim   901 

226.6  (0(2)  and  (1)  Introductory 
text  amended:  (f)(9).  (10)  and 
(11)  added;  interim 902 

226.13  (b)  and  (c)  revised;  (d) 
added;  interim 902 

226.14  (a)  introductory  text 
amended,  interim 903 

226.15  (eK3)  revised;  (f)  through 
(J)  redesigmated  as  (g) 
through  (k);  new  (0  added; 
interim 903 

226.18  (b)(ll)  and  (12)  added;  (e) 

and  (f)  amended;  interim 903 

226.23  (b)  amended;  (e)(l)(l)  and 
(iv)  revised;  (h)(6)  added:  in- 
terim   904 

Chapter  III— Animal  and  Plant 
Health  Inspection  Service.  De- 
partment of  Agriculture  (Parts 
300-399) 

300.1  (a)  introductory  text  re- 
vised  595 

319.56-2q  Added 596 

319.56-2t   Table   amended;    0MB 

number 596 

319.56-2X  (a)  Uble  amended 597 

Chapter  IV— Federal  Crop  Insur- 
ance Corporation.  Department 
of  Agriculture  (Parts  400-499) 

401.134  Introductory  text  revised 

4117 


457.106  Added 4117 

Chapter  VII— Consolidated  Farm 
Service  Agency.  Defxirtment  of 
Agriculture  (Parts  700—799) 

729.214  (1)  correctly  designated 


.2719 


Chapter  IX— Agricultural  Mari(et- 
ing  Service  (Marketing  Agree- 
ments and  Orders;  Fruits.  Vege- 
tables, Nuts).  Department  of 
Agriculture  (Parts  900—999) 

906.151  (c)  amended 3603 

925.215  (Subpart)  Added;  interim 


2549 

929.105  (b)(1)  and  (2)  amended 916 

932.149  Revised 1242 

932.150  Revised 1244 

932.152  (a),  (b).  (c)(2).  (d)  heading, 
(1).  (g)(1)  introductory  text 
and  (2)  introductory  text  re- 
vised   1244 

932.153  Heading  and  (a)  revised 
1244 

932.155  (c)  revised 1244 

932.230  (Subpart)  Added:  interim 

2550 

944.401  (aH8),  (b)(1).  (g)  and  (j)  re- 
vised   1244 

959.237  (Subpart)  Added;  interim 

918 

959.322  (Subpart)  Heading  added; 

interim 918 

982  Marketing  percentages 1037 

985  Marketing  percentages 1249 

997.20  Revised 1259 

997.30  Revised 1260 

997.40  Revised 1263 

997.50  Revised 1264 

997.51  Revised 1264 

997.52  Revised 1264 

997.53  Revised 1264 

997.54  Revised 1265 

998.100  Revised 1265 

998.200  Revised 1266 

999.600  Revised 1269 
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Chapter  X— Agricultural  Martcet- 
ing  Service  (Marketing  Agree- 
ntents  and  Orders;  Milk),  De- 
jxirtment  of  Agriculture  (Parts 
1000-1199) 

1011.61  Heading  revised:  (a)  in- 
troductory text  and  (6) 
amended;  (b)  removed 918 

1046.61  Heading  revised:  (a)  In- 
troductory text  and  (6) 
amended:  (b)  removed 918 

1079.7  (b)  introductory  text 
amended;  eff.  12-1-96  through 
3-31-97 920 

1124.2  Amended 2 

1124.30  (a)(l)(i).  (li).  (c)(1)  and  (3) 

FG  vised  2 

1124.31  (aXl)  and  (b)(i)  revised". !!!.!!!!!!!!2 
1124.50  (0  Introductory  text  and 

(g)  revised;  (h)  added 3 

1124.53  Revised 3 

1124.60—1124.63         Undesignated 

center  heading  revised 3 

1124.60  (f)  through  (m)  redesig- 
nated as  (g)  through  (n); 
heading,  (e),  new  (g)  intro- 
ductory text,  new  (3),  new 
(h)(3)  and  new  (6)  revised; 
new  (f)  added;  new  (h)  intro- 
ductory text  amended 3 

1124.61  Heading,     introductory 
text.  (a),  (d)  and  (e)  revised 
3 

1124.62  Removed;  new  1124.62  re- 
designated ft-om  1124.63  and 
revised 3 

1124.63  Redesignated  as  1124.62 3 

1124.71  (a)(1)  and  (b)(3)  revised; 

(b)(1)  amended 3 

1124.73  (a)(2)(ii)  through  (vi),  (c) 
introductory  text.  (1)  and 
(f)(2)  revised:  (a)(2Xvll) 
added;  (c)(2)  and  (dK2) 
amended 4 

1124.74  (c)  amended 4 

1124.75  (a)(l)(i)  amended 4 

1124.85  (b)  amended 4 

1160.108  (a)  revised 3983 

1160.112  Revised 3983 

1160.113  Revised 3983 

1160.116  Removed 3983 

1160.200  (a)  amended 3983 

1160.201  (b)  revised 3983 

1160.209  (b)  revised 3983 

1160.211  (aXl)  and  (2)  revised 3983 


1160.501  (a)  removed:  (b),  (c)  and 
(d)  redesignated  as  (a),  (b) 
and  (c);  new  (a)  and  new 
(b)(2)  revised;  new  (c)  amend- 
ed  3983 

1160.604  (a)  amended 3984 

1160.605  Revised 


Chapter  XI— Agricultural  Martcet- 
ing  Service  (Marketing  Agree- 
ments and  Orders;  Miscellcme- 
ous  Commodities),  Department 
of  Agriculture  (Parts 

1200-1299) 

1205.10-1205.30  (Subpart)  Added 


.1660 


Chapter  XIV— Commodity  CrecHt 
Corporation.  Department  of  Ag- 
ricutture  (Parts  1400-1499) 

1439.402  (a)  revised;  interim 3197 

1464.2  (a)  amended 3198 

1464.8  (h)  removed;  (1)  redesig- 
nated as  (h) 3198 

1464.11  Amended:  (f)  removed 3198 

1464.102  Revised 3196 

1464.104  (b)  revised 3198 

1464.106  (aXD  revised 3196 

1464.108  Amended 3199 

1499.1  Corrected 2719 

1499.8  (h)(3)  corrected 2719 

1499.9  Heading  correctly  added 
2719 

1499.12  (d)  corrected 2719 


Proposed  Rules: 


17... 
56... 
70... 
301. 
354. 
400. 


.3810 
.4662 
.4662 

.3823 
.2052 


401 333,4194 

414 20S6 

441 20S6 


443. 
445. 
452. 


....48 
...338 
.2055 


457 48.  333.  338.  2059.  4194 

723 3830 

906 •••■••• • 56 


985... 
1206. 


..942 


14  LSA-UST  OF  CFR  SEaiONS  AFFECTED 

CHANGES  JANUARY  2.  1997  THROUGH  JANUARY  31.  1997 


TITLE  8-AUENS  AND 
NATIONALITY 

Chapter  I— Immigration  and  Nat- 
uralization Service,  Department 
of  JusHce  (Parts  1-499) 

204.5  Regrulation  at  61  FR  33305 

confirmed 4631 

Proposed  Rules: 

1 444 

3 444 

103 444 

204 444 

207 444 

208 444 

209 444 

211 444 

212 444 

213 444 

214 444 

216 444 

217 444 

221 444 

223 444 

232 444 

233 444 

234 444 

235 444 

236 444 

237 444 

238 444 

239 444 

240 444 

241 444 

242 444 

243 444 

244 444 

245 444 

246 444 

248 444 

249 444 

251 444 

252 444 

253 444 

274a 444 

286 444 

287 444 

299 444 

316 444 

318 444 

329 444 


TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Ctiapter  I— Animal  and  Plant 
Heattti  Inspection  Sen^ice.  De- 
partment of  Agriculture  (Parts 
1-199) 

78.1  Amended 2551 

78.41  Regrulation  at  61  FR  56118 

confirmed 4120 

91.5   Regulation   at   61    FR  6918 

confirmed:       (a)(l)(i).       (2), 

(b)(l)(iv)  and  (2)  revised 3446 

91.8   Regulation   at  61   FR  6918 

confirmed 3446 

Ctiopter  III- Food  Safety  and  In- 
spection Service,  Meat  and 
Poultry  Inspection,  Deixirtment 
of  Agriculture  (Parts  300-499) 

304  Meetings 2551 

308  Meetings 2651 

310  Meetings 2551 

320  Meetings 2651 

327  Meetings 2551 

381  Meetings 2651 

416  Meetings 2651 

417  Meetings 2651 

Proposed  Rules: 

78 1406 

160 597,  1817 

161 597.1817 

200 1845 

TITLE  10-ENERGY 

CtKipter  I— Nuclear  Regulatory 
Commission  (Parts  0—199) 

9.35  (a)(1).  (2)  and  (3)  revised 3985 

20.1002  Revised 4132 

20.1003  Amended 4133 

20.1301  (a)  revised 4133 

20.1903  (b)  revised 4133 

35.8  (b)  revised  (0MB  numbers) 

4133 

36.75  Revised 4133 

35.315  (a)(6)  removed 4133 

36.415  (a)  introductory  text  and 

(1)  revised;  (a)(5)  removed 4133 

150.20  (b)(2).  (3)  and  (4)  redesig- 
nated as  (bX3).  (4)  and  (5); 
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(a),  (b)  introductory  text,  (1), 
new  (3),  new  (4)  and  (c)  intro- 
ductory   text    revised;    new 

(b)(2)  added 1665 

170.31  Amended 1665 

Proposed  Rules: 

430 4200 

430 4202 

1008 4404 

1045 2252 

TITLE  12-BANKS  AND  BANKING 

C^tiapter  I— Comptroller  of  tt>e 
Currency.  Department  of  ttie 
Treasury  (Parts  1—199) 

19  Authority  citation  revised 3199 

19.240—19.241  (Subpart  O)  Added 

3200 

CtKipter  11- Federal  Reserve 
System  (Parts  200-299) 

203.3  (a)(l)(il)  amended 3603 

203  Appendix  A  and  Supplement 

I  amended 3604 

207  OTC  margin  stock  lists 3773 

220  OTC  margin  stock  lists 3773 

221  OTC  margin  stock  lists 3773 

224  OTC  margin  stock  lists 3773 

C:ticq3ter  V— Office  of  Ttirlft  Super- 
vision, Department  of  ttie  Treas- 
ury (Parts  500-599) 

502  Authority  citation  revised 3780 

502.1  (f)  revised 3780 

516.3  (a)(l)(i),  (b)(l)(i)  and  (c)  re- 
vised   3780 

562.4  (b)(1)  and  (cX4)  revised 3780 

563.41  (e)(2)(ii)(A)  revised 3781 

565.4  (b)(2)(lli)(B).  (3)(iii)(B)  and 

(c)(2)  revised 3781 

574.9  (aX5)(i)(A)  revised 3781 

Ct»apter  Vl-Form  Oedit 
Administration  (Parts  600-699) 

613  Authority  citation  revised 4441 

613.3000—613.3030  (Subpart  A)  Re- 
vised   4441 

613.3100—613.3200  (Subpart  B)  Re- 
vised   4442 

613.3110—613.3120  (Subpart  D)  Re- 
moved   4441 


613.3145—613.3175  (Subpart  E)  Re- 
designated as  626 4441 

613.3300  (Subpart  C)  Revised 4444 

614.4010  (d)(4)  and  (5)  amended; 

(dK6)  and  (7)  added 4445 

614.4020  (a)(4)  and  (5)  amended; 

(aK6)  and  (7)  added 4445 

614.4233  Introductory  text  re- 
vised   4445 

614.4610  Amended 4445 

614.4700—614.4900      (Subpart      Q) 

Heading  amended 4445 

614.4700  (a)  introductory  text,  (b) 

and  (h)  amended 4445 

614.4710  Introductory  text,  (a)(1) 
Introductory  text.  (i).  (ii). 
(3).  (5).  (b)(1)  and  (c)  amended 
4446 

614.4720        Introductory        text 

amended 4445 

614.4800  Amended 4445 

614.4810  (a)  introductory  text  and 

(b)  amended 4445 

614.4900  (a)  through  (d)  and  (i) 

amended 4446 

615  Authority  citation  revised 4446 

615.5200  (a)  and  (b)  introductory 

text  revised 4446 

615.5201  (g)  amended;  (j)(5)  and 
(6)  redesignated  as  (j)(6)  and 

(7);  new  (j)(5)  added 4446 

615.5205  Revised 4446 

615.5210  (eK7)  and  (f)(2)(l)(C)  re- 
vised; (eXlO)  added; 
(f)(2)(i)(D)  and  (v)(D)  re- 
moved; (0(2XvKE)  redesig- 
nated as  (f)(2XvXD) 4446 

615.5216  Removed 4446 

615.5220  (f)  removed;  (g).  (h)  and 
(i)  redesignated  as  (f).  (g)  and 
(h);    (d).    (e)    and    new    (f) 

amended 4446 

615.5230  (bXD  amended 4446 

615.6240  (b)  removed;  introduc- 
tory text  and  (a)  redesig- 
nated as  (a)  and  (b);  new  (a) 
and  new  (b)(2)  revised;  (b)(3) 

and  (c)  added 4446 

615.5250  (c)  removed;  (d)  and  (e) 
redesignated  as  (c)  and  (d); 
(aX4Xii).  (ill)  and  new  (cX3) 

amended 4447 

615.5270  Amended 4447 

615.5301—615.5336  (Subpart  K)  Re- 
vised   4447 
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TITLE  12  Chapter  Vl-Con. 

615.5350—615.5354      (Subpart      L) 

Added 4448 

615.5355—615.5361      (Subpart     M) 

Added 4449 

618.8005  (a)  and  (b)  amended 4450 

618.8440  (b)(6)  amended 4450 

619.9030  Removed 4450 

619.9040  Removed 4450 

619.9065  Removed 4450 

619.9080  Removed 4450 

619.9090  Removed 4450 

619.9100  Removed 4450 

619.9120  Removed 4450 

619.9150  Removed 4450 

619.9160  Removed 4450 

619.9190  Removed 4450 

619.9220  Removed 4450 

619.9270  Removed 4450 

619.9280  Removed 4450 

619.9300  Removed 4450 

619.9310  Removed 4450 

620.5  (d)(l)(ix)  and   (g)(4)(il)   re- 
vised   4451 

626  Redesignated  from 

613.3145—613.3175  (Subpart  E) 

4441 

Authority  citation  added 4451 

626.6025  (b)  amended 4451 

Chapter  IX— Federal  Housing 
Finance  Board  (Parts  900—999) 

932  Authority  citation  revised 9 

932.40  Revised 9 

932.41  Revised 9 


Proposed  Rules: 


202. 
205. 
213. 
225. 


....56 
.3242 
....62 
.2622 


TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

CtKspter  I— SnKiil  Business 
Administration  (Parts  1-199) 

120.410  (c)  and  (d)  amended;  (e) 

added;  interim 302 

121  Waiver 3985 


Proposed  Rules: 


121. 
125. 


.2979 
.2979 


TITLE  14-AERONAUTICS  AND 
SPACE 

ClYopter  I— Federal  Aviation  Ad- 
ministration. Department  of 
Transportation  (Parts  1—199) 

13  Authority  citation  revised 4134 

13.305  (d)  Uble  revised 4134 

21  Special  FAA  conditions 4134 

25.807  (f)(2).  (3).  (gr)(7)  and  (9)  cor- 
rected  1817 

25.810  (d)(3)  corrected 1817 

27  Special  FAA  conditions 4134 

39.13 11,  16,  303.  306,  308,  601,  603,  606. 

1039.  1040.  1043,  1045.  1276.  1278. 
1279,  2008.  2011.  2553.  2898.  3202, 
3206.  3210.  3447,  3448.  3450.  3452, 
3604,  3605.  3606.  3607.  3608.  3783. 
3785.  3988.  3989.  3992.  3994.  3995. 
3997,  3999.  4000.  4001.  4003.  4004. 

4138 

Corrected 1384.  3739 

71.1 309.  608,  609,  1046,  1047.  1048,  1828, 

1829.  2265,  2266,  2900,  3787,  3788, 
4139,  4140,  4632,  4633 

Corrected 1827,  2899 

73.26 4142 

73.29 4141 

91  SPAR  No.  78  Added 1205 

93.301    Corrected 2445 

97.21—97.36 1050,  1051,  1052.  3453.  3455, 

3456 
Corrected 2445 

107  Technical  correction 1024 

108  Technical  correction 1024 

119  SPAR  No.  78  Added 1205 

121  SPAR  No.  78  Added 1205 

121.412  (c)(1)  corrected 3739 

121.413  (c)(1)  corrected 3739 

121.414  (c)(1)  corrected 3739 

135  Authority  citation  revised 1205 

SPAR  No.  78  Added 1205 

135.338  (c)(1)  corrected 3739 

135.339  (aX2)  corrected 3739 

135.340  (aK2)  corrected 3739 

Chapter  II— Office  of  the  Sec- 
retary, Department  of  Transpor- 
tation (Aviation  Proceedings) 
(Parts  200-399) 

382.39  (a)(2)  corrected 17 
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Proposed  Rules: 

39. ...343,  945,  947,  949.  951,  1061.  1298.  1299, 

1695,  1859,  1861,  1864,  1866,  2324, 

2981,  2982,  3832,  3834,  3836,  3837, 

4203,  4205,  4206,  4208,  4211,  4213, 

4217,  4218 

71. ..70,  347,  348,  1063,  1064,  1065,  1066,  1067, 

1068,  1069,  1070,  1071,  1072,  1073, 

1698,  1699,  3629,  3630,  3631,  3632. 

3840,  3841.  3842.  3843.  3844,  3845, 

3846.  4220,  4668 

TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

Chapter  Vlli— Bureau  of  Eco- 
nomic Analysis,  Department  of 
Commerce  (Parts  800—899) 

801.10  Revised 1667 

Chapter  iX— National  Oceanic 
and  Atmosp>heric  Administra- 
tion, Department  of  Commerce 
(Parts  900-999) 

902.1    (b)   table   amended   (OMB 

numbers) 1831 

922  Nomenclature  chanere 3789 

922.1     Revised     (effective     date 

pending) 4607 


922.3    Amended    (effective    date 

pending) 4607 

922.40  Revised  (effective  date 
pending) 4607 

922.41  Revised  (effective  date 
pending) 4607 

922.42  Revised  (effective  date 
pending) 4607 

922.43  Revised  (effective  date 
pending) 4607 

922.44  Revised  (effective  date 
pending) 4607 

922.45  (a)  revised  (effective  date 
pending) 4607 

922.47  (b)  revised  (effective  date 
pending) 4607 

922.48  (a)  and  (b)  revised  (effec- 
tive date  pending) „ 4607 

922.49  Revised  (effective  date 
pending) 4608 

922.50  (a)(1)  introductory  text 
and  (ill)  amended  (effective 

date  pending) 4608 

922.160—922.167  (Subpart  P) 
Added  (effective  date  pend- 
ing)  4608 

TITLE  16-COMMERCIAL 
PRACTICES 


Proposed  Rules: 


1210. 


.2327 
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TITLE  17-COMMODITYAND 
SECURITIES  EXCHANGES 

Chapter  I— Commodity  Futures 
Trading  Commission  (Parts 
1-199) 

Page 

1  Fee  schedules 19830 

Clarification 50431 

1.10  (a)(2)(i)(A).  (B).  (liXA).  (B). 
(3)(i).  (ii)(A),  (b)(1).  (2)(1). 
(ii)(A).  (c).  (d)(2)(v).  (3)  (f) 
heading.  (1),  (g)(5).  (j)(8)(i)(B) 
and  (il)(B)  revised;  (d)(2)(vl) 
redesignated  as  (d)(2)(vii); 
new  (d)(2)(vi)  added;  (g)(3) 
and  (i)  removed 4639 

1.12  (b)(2)  amended;  (b)(3)  redes- 
ignated as  (b)(4);  new  (b)(3), 
(0(4)  and  (5)  added;  (g)  intro- 
ductory text.  (1)  and  (2)  re- 
vised  191S5 

(b)(4)  revised 4640 

1.17  (e)(l)(ii).  (h)(2Xvi)(C)(2). 
(vii)(A)(2).  (B)(2).  (viii)(A)(2) 
and  (3)(ii)(B)  amended; 
(e)(l)(iii).  (h)(2)(vi)(C)(J). 
(vii)(A)(J).  (B)(J),  (viii)(A)(J). 
(3)(ii)(C),  (v)(C)  and  (D)  re- 
designated as  (e)(l)(iv). 
(h)(2)(vi)(C)(4).  (vii)(A)(4). 
(B)(4).  (viii)(A)«).  (B)(#). 
(viii)(A)(4).  (3)(ii)(D).  (v)(D) 
and  (E);  (a)(1).  (c)(5)(xlii). 
new  (h)(2)(vii)(A)(4)  and  new 
(B)(4)  revised;  new  (e)(l)(iii). 
(h)(2)(vi)(C)(J).  (vii)(A)(3). 
(C).  (viil)(J).  (3)(ii)(C)  and 
(v)(C)  added 19186 

(d)  introductory  text  revised; 
(d)(3)  removed 4641 

1.18  (a)  and  (b)  revised 4641 

1.35  (d)(7)  revised 43001 

1.52  (a)  revised 4641 

1.58  Revised 19187 

3  Technical  correction 262S3 

Authority  citation  revised 4641 

3.33  (c)(1)  revised 4642 

3.34  (b)(3)(ii)  removed;  (b)(3)(iii) 
introductory  text  and  (A)(3) 
revised 20131 

3  Appendix  A  amended 58628 

4  Interpretation 42146 

Comment  period  extension 54731 

Technical  correction 56271 


Interpretation 65940 

5  Fee  schedules 19830 

10.84  (b)  amended 21954 

10.102  (e)(2)  amended 21954 

30  Appendix  C  amended 64989 

31  Fee  schedules 19830 

140.20  (a)  amended 21955 

140.24  (a)(6)  amended 21955 

140.735-8  (a)(3).  (c)(2).  (e)  and  (f) 

amended 21955 

143  Authority  citation  revised 55566 

143.1  Revised 55566 

143.8  Added 55566 

145.5  (d)(l)(i)(G)  removed 4642 

147.3  (b)(4)(i)(A)(7)  removed 4642 

156.4  Added 41498 

Ctiapter  II— Securities  and  Ex- 
ctKinge  Commission  (Parts 
200-399) 

200.30-3  (a)(6)  revised 542 

(a)(61)  and  (62)  added 1385 

200.30-4  (a)(ll)  added 20721 

200.30-5  (a)(8)(ii)(B)  amended 49011 

200.30-7  (a)(3)  corrected 15338 

200.30-14  (k)  added 56892 

200.80  (c)(3)  added 24654 

201  Technical  correction 59930 

201.1001  (Subpart  E)  Added 57774 

202.3a  Introductory  text  amend- 
ed  49959 

202.8  Added 4105 

210.3-16  Removed 30401 

210.4-05  Removed 30401 

210.4-06  Removed 30401 

210.4-10  (b)  revised;  (c)  through 
(h)  removed;  (1)  and  (j)  redes- 
ignated as  (c)  and  (d) 30401 

210.03-05  (a)(3)  and  (b)  revised 54514 

210.11-01  (b)  and  (c)  revised 54514 

211    Staff    Accounting    Bulletin 

No.  97  added 40721 

228.310  (c)  and  (d)(1)  revised; 
(d)(2)  removed;  (dK3)  redesig- 
nated as  (d)(2) 54515 

228.405  (a)  amended;  (a)(1)  and  (2) 

revised 30391 

228.502  (a)(2)  revised 24654 

(d)(1)  introductory  text  and  (i) 

revised;  (d)(2)  amended 542 

228.508  (i)  amended;  (j)  added 543 

228.601  (cKlXvi)  Note  1  and  Note 

2  amended 24654 

Table  amended;  (b)(7),  (14)  and 

(28)  removed 30401 

228.701  (e)  added 54508 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1996  THROUGH  JANUARY  31,  1997 


TITLE  17  Chapter  ll-Con. 

229.406  (a)(1)  and  (2)  revised 30391 

229.501  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (bX8) 
amended 30401 

229.502  (a)(2)  revised 24654 

(dXl)  introductory  text  and  (1) 

revised;  (d)(2)  amended 543 

229.508  (k)  amended;  (1)  added 543 

229.601  (c)(l)(vl)  Note  1  and  Note 

2  amended 24464 

Table  amended;  (b)(6),  (7).  (14) 

and  (28)  removed 30401 

229.701  (e)  added 54508 

229.801  (a)  removed 30401 

229.802  (a)  removed 30401 

230.111  (a)  amended 49959 

230.120  Revised 24464 

230.144        (a)(3Xiv)        amended; 

(aK3Kv)  added 21359 

230.148  Removed 30401 

230.236  (a)  and  (c)(4)  amended 49959 

230.252  (h)(2)  revised 30401 

(f)  removed 49959 

(e)  revised;  (h)(1)  amended 67202 

230.253  (b)  redesignated  as  (bKD: 
(bX2)  added 24664 

230.254  (bXD  amended ...; 67202 

230.255  (aXD  amended 67202 

230.256  Introductory  text  amend- 
ed  67202 

230.257  Introductory  text  amend- 
ed  67202 

230.2S9  (a)  amended 67202 

230.300—230.346  Undesignated 

center  heading  removed 30402 

230.300  Removed 30402 

230.302  Removed 30402 

230.304  Removed 30402 

230.306  Removed 30402 

230.310  Removed 30402 

230.312  Removed 30402 

230.314  Removed 30402 

230.316  Removed 30402 

230.318  Removed 30402 

230.320  Removed 30402 

230.322  Removed 30402 

230.324  Removed 30402 

230.326  Removed 30402 

230.328  Removed 30402 

230.330  Removed 30402 

230.332  Removed 30402 

230.334  Removed 30402 

230.336  Removed 30402 

230.338  Removed 30402 

230.340  Removed 30402 

230.342  Removed 30402 


230.344  Removed 30402 

230.346  Removed 30402 

230.402  (a)  and  (c)  amended;  (e) 

revised 30402 

230.406  Note  redesignated  as  Note 

1;  Note  2  added;  (a)  amended; 

(j)  removed 30402 

230.418  (a)(4)  amended 543 

230.420  Existing  text  designated 

as  (a);  (b)  added 24655 

230.445—230.447  Undesignated 

center  heading  removed 30402 

230.445  Removed 30402 

230.446  Removed 30402 

230.447  Removed 30402 

230.461  (b)(7)  amended 543 

230.464  Heading  revised;  intro- 
ductory text  and  (b)  amend- 
ed  30402 

230.471  Existing  text  designated 

as  (a);  (b)  added 30402 

230.472  (b)  amended 30402 

230.473  (c)  and  (d)  amended 30402 

230.481  (h)  added 24655 

230.482  (aX6)  note  added;   (aX7) 

note  removed 24665 

230.504  (bXD  revised 30402 

230.604  (a)  amended 49959 

230.605  (c)  redesignated  as  (c)(1); 
(c)(2)  added 24655 

230.651  Undesignated  center 
heading  and  section  removed 
30402 

230.652  Removed 30402 

230.653  Removed 30402 

230.654  Removed 30402 

230.665  Removed 30402 

230.656  Removed 30402 

230.702(T)  Removed 30402 

230.703(T)  Removed 30402 

230.902  (aXD  amended 30402 

230.1001      Undesignated      center 

heading  and  section  added 21359 

231  Interpretive  releases 24651 

232.101  (c)(7)  removed;  (cX8) 
through  (20)  redesignated  as 

(cX7)  through  (19);  eff.  5-5-97     

67202 

232.301  Revised 52284 

232.304  Heading,  (a).  (bXD  and  (c) 

revised 24655 

232.311  (c)  removed;  (d)  through 
(1)  redesignated  as  (c) 
through  (h) 30402 

239.9  Form  SB-1  amended 67202 

239.10  Form  SB-2  amended 67202 
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239.14  Form  N-2  amended 24666. 49961 

239.15A  Form  N-IA  amended 24657. 

49016.49017,49961 

239.17a  Form  N-3  amended... 24668,  49961 
239.17b  Form  N-4  amended... 24668. 49961 

239.23  Form  N-14  amended 49011 

239.25  Form  S-4  amended 64616 

239.34  Form  F-4  amended 54616 

239.36  Form  F-6  amended 30403 

239.37  Form  F-7  amended 24666.  30403 

239.38  Form  F-8  amended 24656.  30403 

239.39  Form  F-9  amended 24666.  30403 

239.40  Form  F-10  amended.... 24666.  30403 

239.41  Form  F-80  amended....24666,  30403 

239.90  Form  1-A  amended 67203 

239.91  Form  2-A  amended 67203 

239.101  Removed 30403 

239.300  Removed 30403 

239.701  Removed 30403 

240  Phase-in  period  extension 30396 

Authority  citation  amended 48328 

Revised  compliance  dates 63709 

Authority  citation  amended 543 

240.0-9  Revised 49969 

240.0-11  (cXlXii)  revised 49959 

240.10a-l  (eX5)  introductory  text. 

(6),  (10)  and  (11)  amended 543 

240.10b-6  Removed 543 

240.10b-6A  Removed 543 

240.10b-7  Removed 543 

240.10b-8  Removed 543 

240.10b-18  (aX3Xi)  through  (vl) 
redesignated  as  (a)(3)(ii) 
through  (vli);  (aX3Xi)  added; 

(aX5)  and  (6)  revised 543 

240.10b-21  Removed 543 

240.11a-l  (bX3)  amended 544 

240.11Aa3-l  (aX4)  revised 48328 

Regulation  at  61  FR  48328  eff. 

date  delayed  to  1-13-97 1280 

240.11AC1-1  Revised 48328 

Regulation  at  61  FR  48328  eff. 
date  delayed  in  part  to  1-13- 

97  and  in  part  to  1-13-97 1280 

Regulation  at  61  FR  48328  eff. 
date  delayed  in  part  to  1-20- 
97     _  1385 

240.11AC1-4  Added !....!.....!... 48331 

Regulation  at  61  FR  48331  eff. 

date  delayed  to  1-13-97 1280 

Regulation  at  61  FR  48331  eff. 

date  delayed  to  1-20-97 „..1385 

240.12b-7  Removed 49959 

240.12b-ll  (b)  amended;  (d)  re- 
vised  30403 

240.12b-12  (e)(3)  amended 24666 


240.12g-l  Amended 21356 

240.12g-4     (aXlXii)     and     (2X11) 

amended 21356 

240.12h-3     (bXlXii)     and     (2Xii) 

amended 21366 

240.13a-l  Amended 49959 

240.13a-13  Heading  and  (c)  re- 
vised  30403 

240.13a-17  Removed 30403 

240. 13d-7  Removed 49959 

240.13d-101  Amended 49959 

24O.13d-102  Amended 49969 

240.13e-3  (eX3)  amended 24656 

240.13e-4  (eXlXiiXA)  revised 24656 

(h)(5)  revised 68589 

(hX5Xi)  amended 544 

240.136-102  Amended 24666 

Amended 544 

240.14a-3  (bX2)   redesignated   as 

(b)(2Xi):  (bX2Xil)  added 24666 

240.14a-5    (d)     redesignated    as 

(d)(1);  (d)(2)  added 24666 

240.14a-6  (1)  revised 49960 

240.14a-7  Note  added 24667 

240.14a-101  Amended 49960 

240.14O-4  (d)  added 24657 

240.14C-6  (g)  revised 49960 

240.14C-7  (c)  revised 24667 

240.14C-101  Amended 49960 

240.14d-l  (d)  revised 30403 

240.14d-5  Authority  citation  re- 
moved  24666 

Note  added 24657 

240.14d-102  Amended 24657 

Amended 544 

240. 14d-103  Amended 24667 

240.15d-l  Amended 49960 

240.15d-13  Heading  and  (c)  re- 
vised  30403 

240. 15d-17  Removed 30404 

240.16a-l  (aX3)  and  (c)(3)  revised; 
(c)(5)  and  (6)  amended:  (cX7) 

added 30391 

240.16a-2  (b)  and  (d)(2)  revised 30392 

240.16a-3  (OdXD  and  (g)  revised; 
(f)(lXii)  and  (ill)  redesig- 
nated as  (fXlXiii)  and  (iv); 

new  (fXlXil)  and  (j)  added 30392 

(1)  re  vised 30404 

240.16a-4  (b).  (c)  and  (d)  revised 

30392 

240.16a-6  (a)  revised;  (c)  removed 

30392 

240.16a-8    (aXD    revised;     (b)(3) 

note  added 30392 

240.16a-9  (a)  revised 30393 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1996  THROUGH  JANUARY  31.  1997 


TITLE  17  Chapter  ll-Con. 

240.16a-ll  Added 30393 

240.16a-12  Added 30393 

240.16a-13  Added 30393 

240.16b-l  (c)  removed 30404 

240.16b-2  Removed 30393 

240.16b-3  Revised '. 30393 

240.16b-4  Removed 30404 

240.16b-6  (b)  note  added 30394 

240.17a-2  (a),  (b)  introductory 
text,    (1),    (c)    introductory 

text,  (1)  and  (d)  revised 544 

240.24b-2  Note  added;  (gr)  re- 
moved  30404 

240.31-1  Note  and  (f)  revised;  eff. 
1-1-97;  revised;  eff.  9-1-97; 
note  revised;  eff.  10-1-97 68594 

241  Interpretive  releases 24451 

242  Added 544 

249.103  Form  3  amended 30394 

249.104  Form  4  amended 30394 

249.105  Form  5  amended 30395 

249.240  Form  40-F  amended 49960 

249.308  Form  8-K  amended  .. .54505,  54516 

249.308a  Form  10-Q  amended 54509 

249.30Bb  Form  10-QSB  amended 

54509 

249.310  Form  10-K  amended 30404, 

54509 
249.310b  Form  10-KSB  amended 

54509 

249.310c  Removed 30404 

249.323  (a)  amended 21356 

249.330  Form  N-SAR  amended 49961 

249.501  Form  BD  revised 37361 

RegxQation  at  61  FR  37361  com- 
pliance date  suspended 47412 

250.1  (d)  removed 49961 

250.94  (b)  removed 49961 

250.106  Removed 49961 

250.107  Removed 49961 

259.404  Form  U-7D  amended 49961 

270.0-^  (d)  removed 49961 

270.0-8  Revised 49961 

270.2a-7  Compliance  date  suspen- 
sion  42786 

270.2a41-l  Compliance  date  sus- 
pension   42786 

270.6C-10  Revised 49016 

270.8b-6  Removed 49961 

270.8b-12  (f)  added;  authority  ci- 
tation removed 24667 

270.11a-3  (aX3)  revised 49016 

270.12b-l  (bXD  revised .49011 

270.12d3-l  Regulation  at  61  FR 
13962  compliance  date  sus- 
pended  42786 


270.17f-6  Added 66212 

270.24e-2  (a)  revised 68595 

270.24f-2  (aX3)  removed;  (a)(4)  re- 
desipnated     as     (a)(3);     new 

(aX3)  revised 49961 

270.30a-l  Amended 49961 

270.30bl-l  Amended 49961 

270.30bl-3  Amended 49961 

270.30d-l     (c),     (dX2)     and     (e) 

amended 24657 

270.30d-2  Amended 24657 

270.31a-l    Compliance   date   sus- 
pension   42786 

271  Interpretive  releases 24651 

274.11A  Form  N-IA  amended 24657, 

49016,  49017,  49961 

274.11a-l  Form  N-2  amended 24658. 

49961 
274.11b  Form  N-3  amended... 24668,  49961 
274.11c  Form  N-4  amended  ...24658,  49961 

274.101  Form  N-SAR  amended 49961 

275.0-5  (d)  removed;  (e)  redesig- 
nated as  (d) 49962 

275.203-3  Removed 49962 

275.204-1  (c)  stayed 68173 

276  Interpretive  releases 24661 

279.3  Stayed 68173 

Choptef  IV— Department  of  tt>e 
Treasury  (Parts  400—499) 

400  Authority  citation  revised 48348 

400.1  (e)  added 48348 

420  Added 48348 

420.4  (a)(3)  corrected 52498 

420.5  Corrected 52498.  53996 

420  Appendix  B  corrected 52498 

Proposed  Rules: 

1  19869.  28806.  55235.  59386.  66241. 

68175 

2334 

4 44009 

5 59386.68175 

15 37409 

16 37409 

17 37409 

18 37409 

19 37409 

31 55235 

145 66949 

"7 66949 

156 19869 

200-399  (Ch.  m"^Z'ZZZZ""ZZ.66\9} 

1301 

200 66440 
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210 16674. 45730 

228 16672.  16674.  17108.47706.65440 

3152 

229 16672.  16674.  17108.65440 

3162 

230 25601.  30405.  43400,  47706.  54518. 

65440.66621 

3152,  4106 

232 44249,  59046.  65440 

239 16674,  30405,  47706,  65440.  66621 

3152 

240 16674.  17108.  18306.  25601.  30405, 

36521,  37701.  43400.  44249.  45730. 
47706.  48333.  54518.  55593,  59046. 

65440 

2633,4106 

242 17108 

249    16672,  16674,  30405,  37701,  47706, 

65440 

250 25601  43400 

270 25601. 43400. 49022.  66621.  68100 

4106 

274 30406.  66621 

275 2S601. 43400.  68503 

4106 

279 66503 

300 56485 

TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Ctiopter  I— Federal  Energy  Regu- 
latory Commission.  Department 
of  Energy  (Parts  1—399) 

2.26  Added 66606 

3c  Revised 43415 

11  Appendix  A  revised 58470 

33.2  Heading,  introductory  text 

and  (1)  revised 1283 

34.3  (k)  revised 1283 

36  Notice 30S09.  31394 

36.8  (a)  introductory  text  revised 

1283 

35.15  Re  vised 21692 

36.26  Added 21692 

36.27  Added 21693 

35.28  Redesignated  as  36.29 21692 

Added 21693 

36.29  Redesignated  from  36.28 21692 

36  Authority  citation  revised 1283 

36.1  (bXD  amended 1283 

37  Added 21764 

Comment  request 

NoTB:loldtac«  poM  iMnbM  mdtoato  1996 


Order 610 

141  FERC  Form  No.  1  amended 

49662 

164  Clarification 38565 

161.3  (h)(2)  amended 39068 

250.16  (c)(2)  amended 39068 

284  Clarification 19832 

Order 40962,55208 

284.8  (b)(3)  revised;  (bX4)  and  (5) 
removed;  (b)(6)  redesignated 

as  (b)(4) 39068 

284.9  (bX3)  revised:  (bX4)  re- 
moved; (bX5)  redesignated  as 
(bX4) 39068 

284.10  Added 39068 

292.207  (b)(4Xi)  amended 1283 

300.10  (aXD  revised 1284 

346.1  Introductory  text  revised 38569 

346.2  Introductory  text  revised 38569 

365.2  (b)(2)  revised 57327 

365.5  Redesignated  as  366.6 57327 

Added 57328 

365.6  Redesignated  as  365.7;  new 
365.6  redesignated  from  365.5 


.57327 


366.7  Redesignated  as  366.8:  new 
366.7  redesignated  from  366.6 
57327 

366.8  Redesignated  f^om  366.7 57327 

376.309  (g)  revised 57328 

381.302  (a)  amended 40723 

381.303  (a)  amended 40723 

381.304  (a)  amended 40723 

381.306  (a)  amended 40723 

381.403  Amended 40723 

381.505  (a)  amended 40723 

381.801  Amended 40723 

386  Notice 30509. 31394 

386.2011  (bX5)  amended 21695 

Ctrapter  XIII— Tennessee  Valley 
AuttKXity  (Parts  1300-1399) 

1300  Revised 201 18 

1301.24  (e)  added 4644 

1308.2  Corrected 54849 

1314  Re  vised 920 

1314.2  (a)  correctly  designated 4633 

1314.6  (b)  corrected 4633 

1314.7  Corrected 4633 

1316  Authority  citation  revised 

55098 

1315.400  (a)  and  (b)  amended 55098 


Proposed  Rules: 


.64031 
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TITLE  18  Proposed  Rules:— Con. 

4494 

35 17263.  21847.  38663. 41759 

161 19211 

204 41046 

250 19211 

284 1921 1.  58790 

1073 

346 19878 

375 64031 

4494 

1301 58018 


TITLE  19-CUSTOMS  DUTIES 

Chapter  I— United  States  Customs 
Service,  Department  of  ttie 
Treasury  (Parts  1—199) 

10  Authority  citation  amended 

24887,28955 

Technical  correction 33845,  41737 

10.22  Rennoved 28955 

10.62  (c)(2)  amended 31395 

10.301  Revised 19835 

10.321  Undesigmated  center  head- 
ing and  section  removed 24888 

10.322  Removed 24888 

10.323  Removed 24888 

12  Authority  citation  amended 

24889.  33845,  43961 

Technical  correction 41737 

12.73—12.74  Undesignated  center 

heading  revised 43961 

12.74  Added 43961 

12.130  Regulation  at  59  FR  113 

confirmed 28955 

12.140—12.143  Authority  citation 

and      undesignated      center 

heading  removed 28500 

.12.140  Removed 28500 

12.141  Removed 28500 

12.142  Removed 28500 

12.143  Removed 28500 

12.150  Undesignated  center  head- 
ing and  section  added 24889 

101.3  (bXl)  table  amended... 43429,  49059, 

51363 
102  Regulation  at  59  FR  113  con- 
firmed  289S5 

Policy  statement 32924 

102.0  Re  vised 289S5 

102.1  Revised 28955 

102.11  Revised 28956 

102.13  Revised 28956 

102.14  Removed 28955 

102.15  Revised 28956 


102.16  Removed 28955 

102.17  Revised 28956 

102.18  Revised 28957 

102.19  Revised 28957 

102.20  Revised 28957 

Table  corrected 33846,  41737 

102.21  (b)(5)  and  (e)  Uble  amend- 
ed  37818 

103  Authority  citation  revised 19838 

103.0  Revised 19838 

103.1—108.13  Designated  as  Sub- 
part    A;     subpart     heading 

added 19838 

103.6  (a)(1)  revised 19838 

103.14  Redesignated  as  103.31 19838 

103.15  Redesignated  as  103.34 19838 

103.16  Redesignated  as  103.32 19838 

103.17  Removed 19838 

103.18  Redesignated  as  103.33 19838 

103.21—103.27  (Subpart  B)  Added 

19838 

103.31—103.34  Designated  as  Sub- 
part C;  subpart  heading 
added 19838 

103.31  Redesignated  ft-om  103.14 
19838 

103.32  Redesignated  from  103.16 
19838 

103.33  Redesignated  from  103.18 
19838 

103.34  Redesignated  ftom  103.15 
19838 

111  User  fee  due  date 54551 

118.0  Amended 39070 

118.21  Heading  and  (a)  revised; 
introductory  text,  (b)(6)  and 

(c)  added;  (b)(1)  amended 39071 

118.22  Revised 39071 

118.23  Re  vised 39071 

122.13  Amended 25778 

122.15  (b)  amended 49059 

134  Policy  statement 32924 

General  marking  exception 37678 

Technical  correction 33845,  41737 

134.32  Regulation  at  59  FR  140 

confirmed 28955 

(r)  removed 28980 

134.43  Regulation  at  59  FR  140 

confirmed 28955 

(e)  revised 28980 

145  Authority  citation  amended 

24889 

145.56  Amended 24889 

161  Authority  citation  amended 

24889 
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161.2  (a)(3)  added;  authority  ciU- 

tion  removed 24889 

178.2  Amended 28501 

Ctiapter  ll-United  States  Inter- 
national Trade  Commission 
(Parts  200-299) 

201.6  (a),  (b)  and  (f)  revised 37827 

201.11  (a)  and  (b)  revised 37828 

201.13  (m)  revised 37829 

207  Authority  citation  revised 37829 

207.1  Revised 37829 

207.2  Regulation  at  60  FR  21  con- 
firmed  37829 

207.3  (b)  and  (c)  revised 37829 

207.4  (a)  revised 37829 

207.7  (a).  (0(2),  (3)  and  (g)  revised 
37829 

207.8  Re  vised 37831 

207.10  Revised 37831 

207.11  Revised 37831 

207.12  Revised 37832 

207.13  Revised 37832 

207.14  Revised 37832 

207.18  Revised 37832 

207.20  Redesignated    as    207.21; 

new  207.20  added 37832 

207.21  Redesignated  as  207.22; 
new  207.21  redesignated  ftom 
207.20  and  revised 37832 

207.22  Redesignated  as  207.23; 
new  207.22  redesignated  from 
207.21 37832 

207.23  Redesignated  as  207.24; 
new  207.23  redesignated  fi-om 

207.22  and  revised 37832 

207.24  Redesignated  as  207.25; 
new  207.24  redesignated  firom 

207.23  and  revised 37832 

207.25  Redesignated  as  207.26; 
new  207.25  redesignated  ftom 
207.24 37832 

Revised 37833 

207.26  Redesignated  as  207.27; 
new  207.26  redesignated  (torn 
207.25 37832 

207.27  Redesignated  as  207.28; 
new  207.27  redesignated  from 
207.26 37832 

207.28  Redesignated  as  207.29; 
new  207.28  redesignated  flrom 
207.27 37832 

207.29  Redesignated  as  207.30; 
new  207.29  redesignated  trom 
207.28 37832 

Revised 37833 


207.30  Redesignated  fi-om  207.29 

37832 

Revised 37833 

207.40  Regulation  at  60   FR  22 

confirmed 37833 

210.3  Regulation  at  59  FR  67626 
confirmed 43432 

210.4  Regulation  at  59  FR  67626 
confirmed 43432 

210.5  Regulation  at  59  FR  67626 
confirmed 43432 

210.14  Regulation  at  59  FR  67627 

confirmed 43432 

210.16  Regulation  at  69  FR  67627 

confirmed 43432 

210.21  Regulation  at  59  FR  67627 
confirmed 43432 

210.22  Regulation  at  59  FR  62627 
confirmed 43432 

210.23  Regulation  at  59  FR  67627 
confirmed 43432 

210.24  Regulation  at  59  FR  67627 
confirmed 43432 

210.39  Regulation  at  59  FR  67627 

confirmed 43432 

210.42  Regulation  at  59  FR  67628 
confirmed 43432 

210.43  Regulation  at  59  FR  67628 
confirmed 43432 

210.49  Regulation  at  59  FR  67628 
confirmed 43432 

210.50  Regulation  at  59  FR  67628 
confirmed 43432 

210.51  Regulation  at  59  FR  67628 
confirmed;  (a)  revised 43432 

210.52  Regulation  at  59  FR  67629 
confirmed 43432 

210.70  Regulation  at  59  FR  67629 

confirmed 43432 

210.76  (b)  revised 43433 


Proposed  Rules: 


7. 

10 


3082 

.51849,  56645 

3082 


18 

19 

101 

103 

113 

114 

122 30552.  64041 

123 48100 

132 28522 

134... 38119 

144 28808 


56645 

28808 

.19880,30552 

48098 

28808 

56645 
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TITLE  19  Proposed  Rules:- 

145 

151 

162 

173 

174 

181 

191 


■Con. 


...3082 
2a522 
50459 
....3082 
....3082 
....3082 
....3082 


351 26821 

353 28821 

355 28821 

TITLE  20-EMPLOYEES'  BENEFITS 

Chapter  II— Railroad  Retirement 
Board  (Parts  200-399) 

200.4  (grK2)(v)  revised 25390 

209.16  Added 31395 

209.17  Added 31395 

211.16  Added 3790 

345  Revised 20072 

348  Added 42377 

355.3      (aXlKiv)      and      (b)(lKii) 

amended 3791 

356  Added 3791 

368  Regulation  at  61  FR  8214  con- 
firmed  54733 

Ctiapter  III— Social  Security 
Administration  (Parts  400-499) 

401  Revised 4142 

402  Added 4154 

404.2  (a)(2)  througrh  (6)  removed: 
(a)(7)  redesignated  as  (a)(2) 
41330 

404.3  (a)  removed;  (b)  and  (c)  re- 
desigmated  as  (a)  and  (b) 41330 

404.347  Revised 41330 

404.350  (a)(5)  revised 38363 

404.351  (a)  revised 38363 

404.352  (bXl)  amended 38363 

404.353  (a)  amended 38363 

404.367  Introductory  text  amend- 
ed; (c),  (d)  and  (e)  redesig- 
nated as  (d).  (e)  and  (f);  (a), 

(b)  and  new  (f)  revised;  new 

(c)  added 38363 

404.368  Removed 38363 

404.390  Amended 41330 

404.392  Heading  and  (a)  introduc- 
tory text  revised 41330 

404.393  Removed 41330 

404.394  Removed 41330 

404.396  Removed 41330 

404.502a  Revised 56131 

404.506  Revised 56131 


404.612  (e)  removed;  (f).  (g)  and 
(h)  redesignated  as  (e),  (f) 
and(g) 41330 

404.615  (b)  removed;  (c)  and  (d) 

redesignated  as  (b)  and  (c) 41330 

404.765  Removed 41330 

404.811  Revised 18076 

404.812  Added 18077 

404.907  Revised 56132 

404.930   (a)(4)   and    (5)   amended; 

(a)(6)  and  (7)  added 56132 

404.1001  (d)(2)  revised 38365 

404.1003  Amended 38365 

404.1004  (a)  introductory  text  re- 
vised; (a)(5)  added 38365 

404.1012  Amended 38365 

404.1018  (g)  redesignated  as  (h); 

new  (g)  added 38365 

404.1018b  (c)(l)(v)  revised 38366 

404.1020  (a)(3)(iv)  revised 38366 

404.1034  (a)  introductory  text 
amended;  (c)  redesignated  as 
(d);  new  (c)  aulded;  new  (d)  re- 
vised   38366 

404.1036  Revised 38366 

404.1038  Added 38366 

404.1042  (c)(2)  revised 38366 

404.1055  (a),  (b)  heading  and  (1) 
revised;  (c)(1)  amended 38367 

404.1056  (a)(6)  revised 38367 

404.1057  (a)(1),  (2)  and  (3)  revised; 
(a)(4)  amended 38367 

404.1068  (d)  revised 38367 

404.1206  (a)  introductory  text,  (6) 

and  (7)  revised;  (a)(8)  added; 

(f)(2)  amended 38367 

404.1210  (e)  revised 38367 

404.1211  (d)  revised 38368 

404.1212  Revised 38368 

404.1501—404.1599  (Subpart  P)  Ap- 
pendix 1  amended 28047 

Appendix  1  amended 64616 

404.2113  (c)  amended 31025 

404.2115  (a)(3)  and  (b)  revised 31025 

404.2116  (b)(2)  and  (c)(2)  revised 
31025 

410.501—410.591  (Subpart  E)  Au- 
thority citation  revised 56132 

410.561  Revised 56132 

410.561a  Revised 56132 

410.601-410.699a  (Subpart  F)  Au- 
thority citation  revised 56133 

410.623  Revised 56133 

410.630  Revised 56133 

416.211  (b)(1)  revised;  interim 1055 
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416.212  (a)  Introductory  text  and 
(b)(1)  introductory  text  re- 
vised; interim 1055 

416.414  (a)  revised;  interim 1056 

416.535  (a)  amended;  (c)  added 67205 

416.538  (d)  redesignated  as  (e); 

new  (d)  added 67205 

416.542     (a)(1)     amended;     (aX3) 

added 67206 

416.545  Added 67206 

416.546  Added 67206 

416.570  Amended 67206 

416.640  (e)  added 67206 

416.1124    (cX7)    and    (9)    revised; 

(cK17)    and     (18)    amended; 

(cK19)  added 49964 

(cX18)  and  (19)  amended;  (c)(20) 

added 67207 

416.1149    (aXD    revised;    (cXlKD 

amended;  interim ....1056 

416.1161  (aX12)  revised;  (aX21) 
and  (22)  amended;  (aK23).  (24) 

and  (25)  added 49964 

416.1165  (iXD  revised;  interim 1056 

416.1202  (bX2Xi)  revised;  interim 

1056 

416.1210  (p)  and  (q)  amended;  (r) 

added 67207 

416.1247  Added 67207 

416.1615  (aXD  revised 56134 

416.2005  Heading,  (b).  (c)  and  (d) 

amended;  (a)  revised 312 

416.2010  (b)  removed;  (c)  through 
(0  redesignated  as  (b) 
through  (e);  (a),  new  (d)  and 
new  (e)  amended;  new  (b)  and 

new  (c)  revised 313 

416.2050  (bXD  amended 313 

416.2080  Removed 313 

416.2082  Removed 313 

416.2085  Removed 313 

416.2090  Heading,  (a)  and  (b)  re- 
vised; (c)  and  (d)  amended 313 

416.2201—416.2227  (Subpart  V)  Au- 
thority citation  revised 31026 

416.2201  Introductory  text  and  (b) 

revised 31026 

416.2203  Amended 31026 

416.2209  (b)  and  (c)  amended 31026 

416.2212  Amended;  heading  re- 
vised  31026 

416.2213  (c)  amended 31026 

416.2215  Revised 31026 

416.2216  (bX2)  and  (cK2)  revised 
31026 


416.2217        Introductory        text 

amended 31027 

422.125  (a)  and  (b)  revised 18078 

422.401—422.449  (Subpart  E)  Re- 
moved   4163 

498  Authority  citation  revised 18079 

498.100  (a)  and  (b)  introductory 

text  revised;  (bXD  added 18079 

498.101  Amended 18079 

498.102  Heading  revised;  (a)  added 
18079 

498.103  (a)  added 18080 

498.104  Added 18080 

498.106  Heading  revised;  (a)  added 

18080 

498.108  Revised 18080 

498.109  Revised 18080 

498.110  Revised 18080 

498.114  Added 18080 

498.127  Revised 18080 

498.128  Heading  and  (a)  revised; 

(b),  (d)  and  (e)  added 18080 

498.129  Added 18081 

498.132  Revised 18081 

498.201  Added 65468 

498.202  Added 65468 

498.203  Added 65469 

498.204  Added 65469 

498.205  Added 65469 

498.206  Added 65469 

498.207  Added 65469 

498.208  Added 65470 

498.209  Added 65470 

498.210  Added 65470 

498.211  Added 65470 

498.212  Added 65470 

498.213  Added 65470 

498.214  Added 65471 

498.215  Added 65471 

498.216  Added 65471 

498.217  Added 65471 

498.218  Added 65471 

498.219  Added 65471 

498.220  Added 65472 

498.221  Added 65472 

498.222  Added 65472 

498.223  Added 65472 

498.224  Added 65472 

Chapter  V— Employment  and 
Training  Administration.  Depart- 
ment of  Labor  (Parts  600-699) 

601.1  (d)  added 19983 

617.3  (ff)  revised 19983 

626.5  Amended 19983 
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TITLE  20  Chapfef  V-Con. 

655.500—655.550  (Subpart  F)  Reg- 
ulation at  60  FR  3955.  3976 
confirmed 46990 

655.600—655.675  (Subpart  G)  Reg- 
ulation at  60  FR  3969,  3977 
confirmed 46990 

658  Authority  citation  revised 19983 

658.710  (d)  revised 199M 

658.711  Revised 19983 

Chapter  Vi— Employment  Stand- 
ards Administration,  Depart- 
rr>ent  of  Labor  (Parts  700—799) 

702  Authority  citation  revised 19984 

702.433  (e)  and  (f)  amended 19984 

702.434  (a),  (b)  and  (c)  amended 
19984 

Proposed  Rules: 

348 16067 

355 54745 

356 54745 

404 349.  352 

4i6""^"!'.^l!Z!Z!!Z!Z!!Z!"'i7609ri8529 

352.3633 

498 39921 

640 2544 

650 2544 

656 17610.  18650 

718 _ 3338 


722. 
725. 
726. 
727. 


.3338 

.3338 
.3338 
.3338 


TITLE  21 -FOOD  AND  DRUGS 

CtKipter  I— Food  ar>d  Drug  Ad- 
ministration, Department  of 
Healtti  and  Human  Services 
(Parts  1-1299) 

Chapter  I  Compliance  date  an- 
nouncement   67710,  68145 

1.24  (aX6Kl).  (ii)  and  (iii)  amend- 
ed  14478 

2.125  (eK14)  added 15700 

(eX15)  added 2S392 

5  Authority  citation  revised 923 

5.20  (h)  revised 923 

5.22  (aX13)(l)  through  (v)  revised; 
(aX13)(vl),  (vli)  and  (vlli) 
added 2554 

5.23  (b)  revised 2554 


5.25  (aX6)  revised 2554 

5.26  (g)  revised 2554 

5.30  (aX2)  and  (cX3)  revised 2554 

5.31  (aX2Xi).  (H).  (iii).  (bXD.  (2). 
(3).  (cXl).  (dXl).  (2).  (eK4). 
(f)(2)  introductory  text.  (3) 
and  (5)(ii)  revised;  (a)(2Kiv) 
removed;  (dX3)  added 2555 

5.33  (c)  revised 2555 

5.37  (aX5Xi)  and  (ii)  revised; 
(aX5Xiil)  and  (iv)  added 2555 

5.38  (aXD  through  (6)  revised 2555 

5.44  (aXlXiii)  and  (bXlXiii)  re- 
vised   2555 

5.45  (f)(2)  revised 2555 

5.54  (c)  revised 2556 

5.55  (c)  revised 2556 

5.56  (c)  revised 2556 

5.57  (d)  revised 2556 

5.58  (cXlXi).  (11)  and  (ill)  revised; 
(cXDdv)  removed 2556 

5.60  (aX7).  (8).  (9).  (b)(6).  (7)  and 
(8)  revised;  (aXlO)  and  (b)(9) 
removed;  (aXll).  (12).  (13). 
(bXlO).  (11)  and  (12)  redesig- 
nated as  (aXlO).  (11).  (12). 
(b)(9).  (10)  and  (11) 2556 

5.70  Re  vised 2556 

5.71  (aX2).  (bXD.  (2).  (cXD  and  (2) 
revised 2556 

5.72  (a)  revised 2556 

5.73  (a)  through  (d)  revised;  (e) 

and  (f)  added 2556 

5.74  (a)  and  (b)  revised;  (c)  and 

(d)  added 2557 

5.75  (a),  (b)  and  (c)  revised 2557 

5.76  (a)  through  (d)  revised 2557 

5.78  (aXl)  and  (2)  revised;  (aX3) 

through  (7)  added 2557 

5.80  (aXlXi).  (ii).  (b).  (cXDd).  (11). 

(dXl),  (2).  (3)  and  (f)  revised; 

(aXlXlll),  (cXlXlll)  and  (iv) 

added;  (e)  amended 2557 

5.82  (a)  revised 2558 

5.93  (a)  and  (b)  revised 2558 

5.94  (bXl).  (2)  and  (3)  revised; 
(bX4)  removed 2558 

5.100  Re  vised 24224 

5.115  Re  vised 24226 

14.100    (cX9)    heading.    (11),    (16) 

heading  and  (ii)  revised 28048 

(bX6)  added 36624 

20.100  (CX41)  added 33244 

25.22  (a)  amended 14245 

25.24  (bX2)  amended 14245 

25.30  (a)  amended 14245 
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50.3  (n)  added 51528 

60.24  Added 51528 

50.27  (a)  revised 57280 

56.109  (c)  revised;  (d)  and  (e)  re- 
designated as  (e)  and  (f);  new 
(e)  amended;  new  (d)  and  (g) 

added 51529 

70.3  (e)  amended 14478 

70.19  (p)  amended 14478 

71.1  (c)  amended 14478 

73  Regulation  at  61  FR  40319  eff. 

date  confirmed 64027 

73.165  Added 40319 

73.3100  Added 51586 

80.10  (d)  amended 14479 

80.21  (j)(l)  through  (4)  amended 

14479 

100.120  Removed 27778 

100.130  Removed 27778 

100.135  Removed 27778 

100.140  Removed 27778 

100.145  Removed 27778 

100.150  Removed 27778 

100.160  Removed 27778 

101  Technical  correction 21074 

Authority  citation  revised 43446 

Authority  citation  revised 3600 

101.9  (CX7X11)  and  (gX9)  amended 
14479 

(jXlXi)  revised;  (jX18)  added 40978 

101.10  Revised;  eff.  5-2-97 40332 

101.11  Removed 3792 

101.13  (qX5)  introductory  text  re- 
vised; eff.  5-2-97 40332 

(b)  introductory  text  and  (qX6) 
introductory  text  correctly 
revised;  eff.  5-2-97 67452 

101.14  (dX2XvliXB)  and  (3)  intro- 
ductory text  revised;  (dX3)(l) 
added;  eff.  5-2-97 40332 

101.17  (c)  revised;  interim 20100 

(e)  added;  eff.  7-15-97 2249 

101.33  Removed 27779 

101.36  (f)  revised 40979 

101.43  (aXD.  (2)  and  (3)  revised; 

eff.  8-18-97 42759 

101.44  (c)  revised;  eff.  8-18-97 42760 

101.45  (c)  and  (1)  amended 14479 

Revised;  eff.  8-18-97 42760 

101.62  (bXl)  introductory  text  re- 
vised; eff.  1-1-98 59001 

101.79  (b)(3)  corrected 431 19. 48529 

Clarification 49966 

(bX3)  corrected;  CFR  correc- 
tion  55567 

101.80  Added;  eff.  1-1-98 


101.81  Added 3600 

101.103  Removed 27779 

102.23  (cX5)  amended 14479 

103  Removed 27779 

103.35  (b).  (dX3Xv)  Introductory 
text.  (AXJ).  (EX5).  (G)(3)  and 

(vl)  amended 14479 

104.19  Removed 27779 

105.67  Removed 27779 

Regulation  at  61  FR  27779  eff. 

date  confirmed 48963 

105.69  Removed 27779 

Regulation  at  61  PR  27779  eff. 

date  confirmed ...48963 

106.120  (a)  and  (b)  amended 14479 

107.50  (eXD  and  (2)  amended 14479 

107.240  (b)  amended 14479 

107.250  Introductory  text  amend- 
ed  14479 

108.5  (aXl)  amended 14479 

108.25  (cXl)  and  (2)  amended 14479 

108.35     (cXl).     (2)     Introductory 

text,  (11)  and  (g)  amended 14480 

109.5  Removed 27779 

109.30  (b)  and  (d)  amended 14480 

110.110  (e)  amended 14480 

111  Added;  eff.  7-15-97 2249 

114.3  (b)  amended 14245 

131.122  Removed;  eff.  1-1-98 59002 

131.123  Removed;  eff.  1-1-98 59002 

131.132  Removed;  eff.  1-1-98 59002 

131.135  Effective  date  note  rein- 
stated; CFR  correction 48405 

Removed;  eff.  1-1-98 59002 

131.136  Removed;  eff.  1-1-98 59002 

131.138  Removed;  eff.  1-1-98 59002 

131.143  Effective  date  note  rein- 
stated; CFR  correction 48405 

Removed;  eff.  1-1-98 59002 

131.144  Removed;  eff.  1-1-98 59002 

131.146  Removed;  eff.  1-1-98 59002 

131.149  (a)  amended;  eff.  1-1-98 59002 

131.185  Removed;  eff.  1-1-98 59002 

131.187  Removed;  eff.  1-1-98 59002 

133.131  Removed;  eff.  1-1-98 59002 

136  Technical  correction 40513 

Clarification 46714 

136.116  (a)(3)  amended 14245 

137  Technical  correction 40513 

Clarification 46714 

137.230  Removed 27779 

137.236  Removed 27779 

137.240  Removed 27779 

137.245  Removed 27779 

139  Technical  correction 40513 

Clarification .46714 
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TITLE  21   Chapter  l-Con. 

161.131  Removed 27779 

161.132  Removed 2777? 

161.133  Removed 27779 

161.134  Removed 27779 

161.135  Removed 27779 

161.137  Removed 27779 

161.138  Removed 27779 

161.139  Removed 27779 

161.140  Removed 27779 

161.190  (a)(7){iii)  amended 144M 

165.110      (a)(2Kiv).       (vll),       (2). 

(b)(4KiKC).  (HIKE)  introduc- 
tory    text.     (2XiJJ).     («)«»). 

aiKiii)  and  (F)  amended 14460 

(bK5)  reinstated;  CFR  correc- 
tion  2266 

172  Nomenclature  change 14462 

Technical  correction 27004 

172.133  (a)(2)  amended 14245 

(bX3)  and  (4)  added:  (c)(2)  re- 
vised  26786 

172.210  (bX3)  amended 14245 

172.320  (bK2)  and  (cXD  amended 

14460 

172.345  (d)  revised 27779 

172.515  (b)  amended 14245 

172.804  (c)(23)  amended 14460 

Introductory  text  and  (c)  re- 
vised; (b)  amended;  (d)  re- 
moved;  (e)  and   (0  redeslgr- 

nated  as  (d)  and  (e) 33656 

172.809  Added 65941 

172.841  (b)  amended 14460 

173  Nomenclature  change 14462 

Technical  correction 25392, 27004 

173.69  Redesignated  as  173.300 14245 

(a)  amended 14460 

173.300  Redesignated  from  173.69 

14245 

173.310  (c)  table  amended 14245 

173.315  (aX2)  table  amended 46376, 

46377 

173.325  Added 17629 

173.357  (aX2)  amended 14245 

175  Nomenclature  change 14462 

Technical  correction 27004 

175.106  (cX5)  table  amended 42379 

(cX5)  table  amended 2013 

175.300  (bX3XvliiX6)  amended 29474 

(bX3)( vll Xa)  amended 37206 

175.320  (bK3Xl)  table  amended 14246 

176  Nomenclature  change 14462 

Technical  correction 27004 

176.170  (bX2)  table  amended 14246, 

14460 


(aX5)  table  amended 25394,  37209, 

56629 
176.210  (dX3)  amended 14246 

177  Nomenclature  change 14462 

Technical  correction 27004 

177.1210  (bX5)  table  amended 14460 

177.1345  (bXD  amended 14461 

177.1390  (cX3XiXaXi)  amended 14461 

177.1480  (b)(2)  amended 14461 

177.1500  (c)(5Xi)  amended 14461 

(aX15)  added;  (b)  table  amend- 
ed  34371 

(aX16)    added:    (b)    table    and 

(c)(5Xli)  amended 53653 

177.1520  (b)  table  amended...  14246,  14461, 
26060,  37210,  51365 
(aX3XlKa)(J)   added;    (c)   table 

amended 59330 

177.1550  (dX2Xli)  amended 14461 

177.1556  Added 42361 

177.1630  (eK4)  amended 46718 

177.1637  Added 14965 

177.1655  (a)  and  (b)  table  revised 

29475 

177.2450  (bX2)  and  (3)  amended 14481 

177.2600  (c)(4)(i)  amended 14246 

(cX4XiiX6)  amended 46544 

(c)(4Xix)  amended 60535 

178  Nomenclature  change 14462 

Technical  correction 27004 

178.1010  (bX45)  and  (cX39)  added 

28063 

(bX46)  and  (c)(40)  added 31397 

178.2010  (b)  table  amended  .14246,  46545. 
46546,  56892,  65944,  66918,  68623 

(b)  table  amended 2013,  2015 

178.3295  Table  amended 33847,  51588, 

65943 
178.3297  (e)  table  amended  ...14246. 48624, 

64991 

(c)  amended 14461 

178.3725  Added 43157 

178.3780  (bXD  amended 14461 

178.3860  (b)  table  amended.. 25396 

(b)  table  corrected 42381 

179.21  (bX2)(ii)  and  (ill)  amended 
14246 

179.41  Added 42383 

179.45  (b)  introductory  text.  (5) 

and  (d)  amended 14246 

180  Heading  revised 14246 

Nomenclature  change 14482 

Technical  correction 27004 

180.22  (b),  (e)  and  (fXl)  amended 
14246 

181  Nomenclature  change 14462 


Technical  correction 27004 

182.10  Table  amended 14246 

182.1866  Removed 43450 

182.5013—182.5997  (Subpart  F)  Re- 
moved  27779 

182.5484        Redesignated        from 

182.8458 14246 

182.5697  Heading  and  (a)  amended 

14246 

182.8458  Redesignated  as  182.5484 

, 14246 

184.1063  Added 45669 

184.1193  (c)  amended 14247 

184.1259  Heading  and  (a)  revised 

36290 

184.1311  (a),  (b)  and  (c)  revised 40319 

184.1372  (a)  revised 43450 

184.1634  (a)  amended 14247 

184.1866  Added 43450 

186.1025  Removed 27779 

189  Nomenclature  change 14462 

Technical  correction 27004,  29650 

197  Removed 27779 

200.100  Removed 29476 

200.101  Removed 29476 

201  Comment  period  extension 36046 

Compliance  date  extension 68623 

201.64  Added 17806 

201.320  Added;  interim 20100 

211  Compliance  date  extension 37679 

250.104  Removed 29476 

250.203  Removed 29476 

310.101  Removed 29476 

310.304  Removed 29477 

310.518  Added;  eff.  7-15-97 2250 

310.546  (aXexivXC)  and  (dX25) 
added;  (d)  introductory  text 

revised 25142 

312.2  (bX6)  added 51529 

312.20  (c)  added 51529 

312.23  (f)  added 51529 

312.30  Introductory  text  amend- 
ed  51529 

312.42  (b)(5)  added 51530 

312.53  (cXlXvI)(d)  revised 57260 

312.54  Added 51530 

312.60  Amended 51S30 

312.62  (b)  revised 57260 

312.130  (d)  added 51530 

314.430  (d)  redesignated  as  (dXD: 

(dX2)  added 51530 

328.10  (f)  redesignated  as  (g);  new 

(0  added 58630 

331  Comment  period  extension 36046 

331.30  (cX5)  and  (f)  removed; 
(cX6).  (7)  and  (g)  redesig- 
nated as  (cX5).  (6)  and  (f) 17606 


333.150    (cX2)    heading    and    (3) 

added;  eff.  11-17-97 56472 

341.70  Added 15703 

341.76  (dX2Xi)  and  (e)  removed; 
(dX2Xii)  redesignated  as 
(d)(2)  heading 25146 

355.3  (e)  revised;  eff.  4-7-97 52286 

365.10  (aXl)  heading.  (bXD  head- 
ing,   (2)   heading   and   (cXl) 
heading  amended;  eff.  4-7-97 
52286 

365.50  Regulation  at  60  FR  52608 

eff.  date  delayed  to  4-7-97 52285 

(cXD  and  (2)  revised;  (dXlXD 
heading  and  (11)  heading 
amended:  eff.  4-7-97 52267 

355.70  (a)  stayed  in  part  9-23-96 

through  10-7-97 65946 

369.21  (d)  amended;  interim.. 20101 

452.150  Redesignated  as  452.150a: 

new  452.150  added r. 34726 

452.150a       Redesignated       from 

452.150..., 34726 

452.150b  Added 34726 

500.23  Added „ 37661 

500.24  Added 37661 

500.49  Removed 37662 

500.50  Added I9S44 

501.17  (c)  revised;  interim 20101 

605  Removed 37662 

507  Removed 37662 

508  Removed 37662 

508.35  (c)(1),  (2)  introductory  text 

and  (11)  amended 14461 

610.120  Removed 37662 

510.200  (Subpart  C)  Removed 37662 

610.310  Removed 37662 

610.413  Removed 37662 

610.615  (bX7).  (17).  (26)  and  (29)  re- 
moved: (bXlO)  and  (13)  redes- 
ignated as  (bXD  and  (2);  (c) 

table  amended 3S9S0 

610.600  (cXl)  table  and  (2)  Uble 

amended. .15703,  17565,  16672,21075. 

24441, 46647.  56630.  56631,  59003. 

63710,63711.66580,66146 

620  Technical  correction .43964 

620.164b  (b)  amended 66661 

620.309  Added 66561 

620.447  (cK3)  amended;  (d)  added 

59003 

520.600  Removed .34726 

620.680  (bX2)  amended .34726 

620.e20a  Removed 34726 

620.620b  Removed 34726 

620.622a  (a)  amended 34726 
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TITLE  21   Chapter  l-Con. 

520.622b  (b)(2)  revised 34728 

520.813  Added 56693 

520.905a    (d)(2)    heading    revised: 

(dK2)(i)(B)  amended 2947* 

520.905c    (d)(2)    heading    revised; 

(dK2Kili)  amended 29478 

520.1193  (c)(2)  and  (3)  revised 39868 

520.1196  Heading  revised: 
(c)(l)(iii)  amended 1S186 

(c)(l)(ii)  amended 59004 

520.1197  Added 67452 

520.1445  (c)(2)  amended 43654 

520.1448a  (cK4)(iii)  amended 24444 

(a)(4)(iii)  and  (d)(4Kiii)  amend- 
ed  53615 

520.1484  (b)  revised:  (c)(3)  amend- 
ed  31027 

(c)(3)  amended 31399 

520.1485  (b)  revised;  (dK3)  amend- 
ed  31398 

520.1520  Removed 34728 

520.1660d  (aK7)  revised: 

(e)(l)(iiKA)(J).    (B)(J).    (CX^). 

(ill)(C)  and  (ivKC)  amended 

KOAOQ 

520.1872  (cXlKii)  amended 29661 

520.2022  Removed 34728 

520.2043  (b)(2)  revised 29477 

(b)(2)  amended 63712 

520.2160a  Removed 34728 

520.2160b  Removed 34729 

520.2160c  Removed 34729 

520.2160d  Removed 34729 

520.2220d  (c)(2)  amended 46719 

520.2325a  (b)  added:  (d)  removed: 
(c),  (e)  and  (f)  redesignated 
as  (a),  (c)  and  (d):  new  (a)  re- 
vised: new  (d)  amended 24443 

(a)  revised 6371 1 

520.2480  Removed 34729 

520.2520a  (b)  amended 34729 

520.2520c  Removed 34729 

520.2520d  Removed 34729 

522.128  (c)(4)  amended 36291 

522.147  Added 48830 

522.281  Removed 34729 

522.313  (d)(3Kii)  revised:  (dX4) 
and  (5)  redesignated  as  (dX5) 

and  (6):  new  (dX4)  added 35130 

(dX7)  added 66583 

522.314  Added 29479 

522.740  Removed 34729 

522.770  Added 53321 

522.955  Added 42383 

522.1004  Added 68147 


522.1044  (b).  (dX2Xi)  and  (3Xi)  re- 
vised  24441 

522.1055  (b)  amended 18672 

522.1078  (b)  amended 37682 

522.1145  (aK2)  amended 59003 

522.1182  (aX4Xi)  amended 18672 

522.1290  (b)  amended 66582 

522.1335  Added 21075 

522.1660  (b)  and  (cX2Xiil)  amend- 
ed  31028 

522.1680  (cXDdii)  amended 36291 

522.1720  (bXl)  and  (2)  revised 54333 

522.1850    (cXD    revised:    (cX2Xi) 

and  (ii)  amended 54333 

522.2005  Added 66582 

522.2022  Removed 34729 

522.2120  (b)  revised:  (dX4)  amend- 
ed  31028 

522.2474  Added 25785 

522.2477  (c)(3)  added 29480 

(cX3)  heading  and  (ill)  revised 

41499 

522.2478  Added 14482 

(a)  amended 29479 

522.2480  Removed 34729 

522.2615  (b)  amended:  (d)  removed 

29480 

(c)  redesignated  as  (d):  new  (c) 

added:  new  (dX3)  revised 4164 

522.2662  (b)  amended 46548 

524.1044b  (b)  amended 48624 

524.1600a  (b)  amended 63712 

529.810  Removed 34729 

529.1044a  (b)  amended 17830 

(b)  amended 611 

530  Added 57743 

556.113  Amended 66583 

556.150  Revised 67453 

556.225  Added 53321 

556.228  Added 56893 

556.275  (c)  added 29478 

556.283  Added 42383 

556.300  (a)  amended 24441 

556.430  Revised 31399 

556.500  Revised 67453 

566.600  Revised 31028 

556.685  Added 24443 

556.720  Revised 67453 

556.735  Revised 68148 

556.741  Added 4164 

558.4  (d)  table  amended 68148 

558.15  (gXl)  table  amended 51589 

558.55  (dX2)  table  amended 35950 

558.58  (dXl)  table  amended...  18082.  359S1 
558.76  (dX3Xxlv)  added 43451 

(dX3Xxlv)  revised 66684 
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558.78    (aX2).    (dXD    table    and 

(2Xii)  amended 18082 

558.95  (bXlXxliiXb)  amended 18082 

(b)(4)(iii)  added 43655 

558.120  (cXDOiiXb)  amended 18082 

558.128  (a)  amended 18082 

(a),  (b)  and  (cXD  revised:  (c)(2) 
and  (3)  removed:  (cX4)  and  (5) 
redesignated  as  (c)(2)  and  (3) 

35952 

(c)(4)  amended 36291 

(cX2)  corrected 53615 

558.140  Added 35954 

558.145  (aXD  and  (2)  amended 18082 

558.175  (c)(2)(ii)  revised 35954 

558.185  (aXD  removed 34729 

568.195  (d)  Uble  amended 35954 

558.258  (cX2)  introductory  text 
and  (3)  introductory  text  re- 
vised: '(c)(2Xiii)    and    (3Xiii) 

amended 29478 

558.265  (cX2Xii)  added 21076 

(c)(2Xiii)  added 24694 

558.274  (cXl)  table  amended 35955 

558.300  (a)  revised:  (cX2)  through 

(5)  added 32652 

558.325  (cX4Xiii)  added 32653 

558.340  (a)  amended 18082 

558.355  (bX8).  (9).  (fXlXivXb). 
(vXft).  (xivXft),  (xvXfe). 
(xviXft)      amended:      (bXlO) 

added 18082 

(f)(3XiiiXt»  and  (vXt»  amended 


(0(3XxXc)  amended 51003 

558.366  (c)  table  amended 14483 

558.367  Removed 34729 

558.450  Revised 51590 

558.485  (aX16)  removed 34729 

558.515   (a).    (dXlXiiiXfc),    (ivX6), 

(vXt))  and  (vlXt»  amended 18082 

(dXlXiil).    (Iv)   and    (v)(ft)   re- 
vised  35956 

(d)(2)  revised 51593 

558.530  (d)(2).  (3)  and  (4)  redesig- 
nated as  (dX4),  (5)  and  (6):  (a) 
and  new  (d)(4)  revised:  new 
(dX2)  and  new  (3)  added:  new 
(dX6XiXa)  through  (d)  redes- 
ignated        as         (dX6XiXA) 

through  (D) 35956 

(d)(5)(xxiv)  added 43451 

558.550        (bXlXviiXc).        (IxXc). 
(xvXc)  and  (xvi)(c)  amended 
18082 

558.555  (b)(2)  added 29481 


(b)(2Xli)  amended 43451 

(b)(3)  added 66584 

558.565  Removed 34729 

558.582  (a)  amended 18082 

558.618  Added 68148 

558.625  (bX79)  amended 17566 

(b)(72)  removed 34729 

(b)(76)  removed 58631 

(DdXvlXe)  added 67712 

558.630  (bXlO)  amended 34729 

558.635  (bXl)  amended 30133 

558.680  (cXl)  table  amended 35957 

570.22  Removed 37682 

573.460  (a)  introductory  text .  (1), 
(2),  (b),  (c)  introductory  text, 
(1)  and  (2)  redesignated  as 
(a)(1)  introductory  text.  (1). 
(11),  (2).  (3)  introductory  text. 

(1)  and  (11):  new  (b)  added 15704 

579  Hearing  denial 611 

582.1666  (b)  revised 19544 

584.700  Added 43453 

589.1001  Added 19544 

600.3  (t)  revised 24232 

601.2  (a)  existing  text  designated 
as  (a)  introductory  text:  new 
(a)  introductory  text  amend- 
ed: (aXl)  through  (4)  and  (c) 

added 24232 

601.22  Amended 24233 

601.30  Removed 40154 

601.31  Removed 40154 

601.32  Removed 40154 

601.51  (d)  redesignated  as  (dXD: 

(dX2)  added 51530 

606.100  (bX19)  added 47422 

Regulation  at  61  FR  47422  eff. 

date  corrected  to  2-7-97 66919 

606.160  (bXlXvii)  and  (viii)  added 

47422 

Regulation  at  61  FR  47422  eff. 
date  corrected  to  2-7-97 66919 

610.45  (d)  added 47423 

Regulation  at  61  FR  47423  eff. 

date  corrected  to  2-7-97 66919 

610.46  Added 47423 

Regulation  at  61  FR  47423  eff. 

date  corrected  to  2-7-97 66919 

610.47  Added 47423 

Regulation  at  61  FR  47423  eff. 

date  corrected  to  2-7-97 66919 

610.64  Revised 57330 

620  Removed 40154 

630  Removed 40155 

640.110-840.114  (Subpart  K)  Re- 
moved  40155 
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TITLE  21   Chapter  l-Con. 

650  Removed 401S5 

660.100-660.105  (Subpart  K)  Re- 
moved  401S5 

680.1—680.3  (Subpart  A)  Heading 

removed 401S5 

680.10—680.16  (Subpart  B)  Re- 
moved  40155 

680.20—680.26  (Subpart  C)  Re- 
moved  40155 

700.10  Removed 27779 

730.3  Amended 144S1 

740.11  (c)  revised:  Interim 20101 

801.63  Added;  interim 20101 

801.126  Added:  eff.  8-28-97 44615 

801.403  Removed 37683 

801.408  Removed 37663 

801.425  Removed;  Interim 20101 

801.427  Removed 37663 

801.433  Added;  interim 20101 

803  Regulation  at  60  FR  63597  eff. 

date  delayed  to  7-31-96 16043 

803.3  (n)(4)  stayed 36347 

803.19  (0  and  (g)  added;  eff.  8-28- 

97 44615 

803.55  (b)(9)  and  (10)  stayed 39869 

803.57  Stayed 36347 

803.58  Stayed 36347 

804.25  (c)  added;  eff.  8-28-97 44615 

804.30  Removed 36347 

807  Technical  correction 47550 

807.3  Regulation  at  60  FR  63606 

eff.  date  delayed  to  7-31-96 16043 

(r)  stayed 36347 

807.20  Regulation  at  60  FR  63606 

eff.  date  delayed  to  7-31-96 16043 

(aK6)  stayed 36347 

807.22  Regulation  at  60  FR  63606 

eff.  date  delayed  to  7-31-96 16043 

807.40  Regulation  at  60  FR  63606 

eff.  date  delayed  to  7-31-96 16043 

Stayed 36347 

807.65  (j)  added:  eff.  8-28-97 44615 

808  Authority  citation  revised 52654 

808.1  (dXlO)  added;  eff.  6-1-97 52654 

810  Added;  eff.  5-19-97 59018 

812  Authority  citation  revised 52654 

812.1  (a)  amended;  eff.  6-1-97 52654 

812.2  (cK8)  removed 4165 

812.20  (a)(1)  revised;  (aK4)  added 

51530 

812.35  (a)  amended 51531 

812.38  (b)(4)  added 51531 

812.47  Added 51531 

812.140   (a)(3)   introductory   text 

revised:  (a)(3)(i)  amended 57280 

813  Removed 4165 


814  Authority  citation  revised 51531 

814.3  (k)  and  (1)  added 15190 

(m)  and  (n)  added 33244 

814.9  (d)  redesignated  as  (d)(1): 

(d)(2)  added 51531 

814.47  Added 15190 

814.100—814.126       (Subpart       H) 

Added 33244 

814.102  Stayed 55741 

814.104  Stayed 55741 

814.106  Stayed 55741 

814.108  Stayed 55741 

814.110  (a)  stayed 55741 

814.112  (b)  stayed 55741 

814.116  (b)  stayed 55741 

814.118  (d)  stayed 55741 

814.120  (b)  stayed 55741 

814.124  (b)  stayed 55741 

814.126  (b)(1)  stayed 55741 

820  Technical  correction 47550 

Revised;  eff.  6-1-97 52654 

820.1  (f)  added;  eff.  8-28-97 44615 

868.5400  (c)  revised 50706 

870.1350  (c)  revised 50706 

870.1360  (c)  revised S0706 

870.3850  (c)  revised 50706 

870.5300  (c)  revised 50706 

872.3400  (c)  revised 50706 

872.3420  (c)  revised 50707 

872.3480  (c)  revised 50707 

872.3500  (c)  revised 50707 

872.3560  (c)  revised 50707 

872.3820  (c)  revised 50707 

872.6730  (c)  revised 2902 

876  Authority  citation  revised 50707 

876.5220  (c)  revised 50707 

876.5270  (c)  revised 50707 

880.5580  Added 64617 

880.5760  (c)  revised 50708 

882.1825  (c)  revised 50708 

882.5150  (c)  revised 50708 

882.5850  (c)  revised 50708 

884.2620  (c)  revised 50708 

884.2685  (c)  revised 50708 

884.4250  (c)  revised 50706 

884.4270  (c)  revised 50708 

884.5050  (c)  revised 50709 

884.5225  (c)  revised 50709 

884.5425  (b)  revised 67714 

884.5435  (b)  revised 67714 

888.3120  (c)  revised 50709 

888.3180  (c)  revised 50709 

888.3200  (c)  revised 50709 

888.3210  (c)  revised 50709 

888.3220  (c)  revised 50709 

888.3300  (c)  revised 50709 
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888.3310  (c)  revised 50710 

888.3370  (c)  revised 50710 

888.3380  (c)  revised 50710 

888.3480  (c)  revised 50710 

888.3540  (c)  revised 50710 

888.3550  (c)  revised 50710 

888.3570  (c)  revised 50710 

888.3580  (c)  revised 50711 

888.3640  (c)  revised 50711 

888.3680  (c)  revised 50711 

888.3790  (c)  revised 50711 

890.3610  (c)  revised 50711 

897  Added;  eff.  8-28-97 44615 

897.14  Eff.  in  part  2-28-97 44616 

897.34  Eff.  in  part  2-28-98 44617 

Regulation  at  61  FR  44617  eff. 

date  corrected  to  8-28-98 47550 

1250.51  (d)  amended 14461 

Chapter  II— Drug  Enforcement 
Administration.  Department  of 
Justice  (Parts  1300-1399) 

1301  Comment  request 66624 

1308.12    (c)(26)    redesignated    as 

(c)(27);  new  (c)(26)  added 56694 

1309.02  (f)  revised 40989 

Corrected 41836 

(f)  corrected 46630 

Regulation    at    61    FR    40989 
withdrawn 52267 

1309.21  Revised 32926 

1309.22  (b)  revised 32926 

1309.28  Added 32926 

1309.29  Added 40989 

Correctly  designated 46630 

Regulation    at    61    FR    40989 

withdrawn 52287 

1309.71  (a)(2)  revised 40989 

Reg\ilation    at    61     FR    40989 

withdrawn 52287 

1310.01  (f)(l)(iv)(A)  revised 40990 

Regulation    at    61    FR    40990 
withdrawn 52267 

1310.04  (f)  introductory  text  and 
(l)(x)  revised 40990 

Corrected 46630 

Regulation    at    61    FR    40990 
withdrawn 52287 

1310.05  Corrected 17956 

1310.06  (b)  revised 32926 

1310.09  Revised 40990 

Regulation    at    61     FR    40990 

withdrawn 52287 

1310.14  Heading  and  (a)  revised 40990 

Regulation    at    61    FR    40990 
withdrawn 52287 


1310.15  Heading,  (a)  and  (d)  re- 
vised   40990 

Regulation    at    61    FR    40990 

withdrawn 52287 

1311  Comment  request 68624 

1311.27  (b)(2)  revised:  (c)  added 4645 

1313.02  (d)(l)(iv)(A)  revised 40991 

Regulation    at    61    FR    40991 

withdrawn 52287 

1313.23  (c)  revised 51004 

1313.32  Heading  correctly  revised 

17566 

1316.01—1316.13  (Subpart  A)  Au- 
thority citation  correctly  re- 
vised  17566 

Proposed  Rules: 

1—1299  (Ch.  I)... 16422.  21392.  26473.  60661 

1 28116 

2 28116 

3 28116 

5 28116 

10 28116 

12 28116 

20 28116 

25 14922,  19476.  54746 

56 28116 

58 28116 

70 26525.  29701.  48102 

71 14690.  29701.  48102 

73 28525 

74 26525 

80 26525.  29701.  46102 

81 26525 

82 28525 

101 16423.  25421.  28525.  29701.  29708. 

48102.  50770.  50771.  55122.  56151, 

67243 

3635 

102 19220 

106 36154. 49714 

107 29701.  36154,  46102.  49714 

110 59372 

130 19220 

131 19220 

133 19220 

135 19220 

136 19220 

137 19220 

139 .:.  19220 

145 19220 

146 19220 

150 19220 

152 19220 

155 19220 

156 19220 


Note:  BoMfoc*  pog*  numtMn  bKflcal*  1996  changM. 
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TITLE  21    Proposed  Rules:— Con. 

158 19220 

160 19220 

161 19220 

163 19220 

164 19220 

165 19220 

166 19220 

168 19220 

169 19220 

170 14490.  29701.  29711.  46102 

m 14690.  29711 

172 29701.  2971 1.  48102 

173 29701.  2971 1.  48102 

174 29701.  46102 

175 29701.  29711.  46102 

176 29711 

177 29701.29711.46102 

178 26525.  29701.  2971 1.  46102 

182 29711 

184 29701.  29711.  46102 

190 50774 

200 29502 

201 17607.  26525.  36047,  42826 

210 20104,  39372 

211 20104.  39372 

250 29502 

310 29502.  53665.  55602 

314 55602 

328 21392 

330 51625 

331 17807.  36047.  42626 

343 30002 

351 66953 

352 42396.  46645.  53340 

500 31468 

510 15003 

511 59209 

514 59209 

530 25106 

564 59845 

589 24253 

552,  3847 

600 55602 

4221 

601 4221 

606 4221 

701 26525 

730 29708.  44013 

801 26140.  32616 

803 36348 

804 36348 

812 66954.953 

864 30197 

880 .44013 

882 4023 

886 14277 


892 63769 

900  14656.  14870.  14664.  14898.  14908 

1250 29701,48102 

1301 49066.66637 

1024,2064 

1304 66637 

1024,2064 

1308 46655 

TITLE  22-FOREIGN  RELATIONS 

Chapter  I— Department  of  State 
(Parts  1-199) 

4  Revised 32326 

33  Revised 49966 

40  Authority  citation  revised 59184 

40.9  Added 59164 

40.63  Heading  revised  ....„ 59184 

40.91—40.93  (Subpart  J)  Redesig- 
nated as  40.101—40.103  (Sub- 
part K) 59184 

40.101—40.105  (Subpart  K)  Redes- 
ignated     from      40.91—40.93 

(Subpart  J) 59184 

Redesignated   as   40.201 — 40.205 

(Subpart  L) 59184 

40.111  (Subpart  L)  Redesignated 

as  40.301  (Subpart  M) 59184 

40.201—40.205  (Subpart  L)  Redes- 
ignated    from     40.101—40.105 

(Subpart  K) 59164 

40.301  (Subpart  M)  Redesignated 

from  40.111  (Subpart  L) 59184 

41.2  (1)(2)  amended;  interim 35629, 

39319 

41.101  (c)  removed 53056 

(a)  revised 56439 

41.104  (e)  removed 53056 

41.105  (a)(3)(iii)  amended; 
(a)(3)(iv)  removed 53056 

41.113  (k)(2)(ii)  amended;   (k)(3) 

removed 53056 

42.11  Introductory  text  revised; 

table  amended 614 

50  Authority  citation  revised 43311 

50.1  (g)  added 43311 

50.2  Amended 4331 1 

50.3  (b)  revised 43312 

50.5  Introductory  text  revised 43312 

50.7  Revised 43312 

50.8  Revised 43312 

50.9  Revised 43312 

50.20  (a)  removed:  (b)  redesig- 
nated as  (a) 29652 

(a)  introductory  text,  (1)  and 
(2)  amended 29653 


Note:  Botdtoc*  pog*  numben  kicfcato  1996  cDongM. 


JANUARY  1997 
CHANGES  APRIL  1.  1996  THROUGH  JANUARY  31.  1997 


50.30  (d)  added 29652 

50.40  Removed;  new  50.40  redesig- 
nated from  50.41;  (a)  through 
(d)  redesignated  as  (c),  (d), 
(b)  and  (e);  new  (a)  added; 
new  (b)  revised;  new  (d) 
amended 29652 

50.41  Redesignated  as  50.40 29652 

50.42  Removed 29653 

50.50  (a)  amended 29653 

50.51  Removed;  new  50.51  redesig- 
nated from  50.52 29663 

50.52  Redesignated  as  50.51 29653 

51.1  (h)  added 43312 

51.21  (b)(6)  revised .43312 

51.33  Re  vised 29940 

81  Removed 29941 

82  Removed 29941 

83  Removed 29941 

84  Removed 29941 

85  Removed 29941 

86  Removed 29941 

87  Removed 29941 

88  Removed 29941 

89.1  Re  vised 29945 

92.58  Corrected 14375 

92.59  Corrected 14375 

120.10  (a)(1)  revised 46631 

121.1  Amended 56695. 66633 

123.22  (d)  revised 46631 

126.1  (a)  amended 19841.  33313.  41499. 

41736 
(a)  re  vised 36625 

128.1  Revised 46631 

128.2  Re  vised 46631 

128.3  Re  vised 46631 

128.4  Re  vised 46632 

128.5  (b)  and  (c)  revised 46632 

128.6  Re  vised 46632 

128.7  Re  vised 46632 

128.8  Re  vised 46833 

128.9  Re  vised 46633 

128.10  Revised 46633 

128.11  Revised 46633 

128.12  Revised 46633 

128.13  (a),  (c),  (e)  and  (0  revised 
46633 

128.14  Revised 

128.15  Revised 

128.16  Revised 

131.1  Re  vised 39586 

171.32  (jX2)  amended 66149 


Chapter  II— Agency  for  Inter- 
national Development,  Inter- 
natiorKil  Development  Co- 
operation Agertcy  (Parts 
200-299) 

210  Removed 65946 

212  Re  vised 43002 

228  Added 53616 

228.03  (b)  corrected 54649 

228.11  (b)  corrected 314 

228.13  (b)  corrected 314 

228.14  (c)(2)  corrected 314 

228.22  (d)  corrected 314 

228.25  Corrected 54649 

228.30—228.39  (Subpart  D)  Head- 
ing corrected 55361 

228.37  (b)  corrected 314 

228.51  (c)  corrected 314 

Chapter  V-United   States   Infor- 
mation Agency  (Parts  500—599) 

505  Revised;  interim 51004 

514  Policy  statement 37002 

514.20  (d),  (1)  and  (j)  revised 15373 

(j)(2)(i)     stayed;     eff.     5-7-96 

through  10-4-96 20437 

Regulation  at  61  FR  15373  con- 
firmed; (d).  (1)  and  (j)  revised 
29267 

514.21  (g)  revised 39565 

Chapter  Vl-Unlted  States  Arms 
Control  and  Disarmament 
Agency  (Parts  600—699) 

601  Re  vised 56326 

602  Re  vised 40332 

603  Re  vised 51593 

605  Re  vised 64266 

608  Added 36621 

Proposed  Rules: 

171 39927.  53156 

514 .46745 

602 27031 

603 30009 

606 53156 

608 26474 

1102 31470 


Note:  Boldfac*  pog*  numbwi  Indteoi*  1996  cttangat. 
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TITLE  23-HIGHWAYS 

Chapter  I— Federal  Highway  Ad- 
ministration. Department  of 
Transportation  (Parts  1—999) 

230  Authority  citation  added 14616 

230.101—230.121  (Subpart  A)  Au- 
thority citation  removed 14616 

230.121  (d)  removed 14616 

230.101—230.121  (Subpart  A)  Ap- 
pendixes E  and  F  removed 14616 

230.201—230.207  (Subpart  B)  Au- 
thority citation  removed 14616 

230.301—230.313  (Subpart  C)  Au- 
thority citation  removed 14616 

230.401—230.415  (Subpart  D)  Au- 
thority citation  removed 14616 

450  Authority  ciUtion  revised 67175 

450.316  (aK14)  and  (15)  amended: 

(aK16)  added 67175 

450.318  (e)  amended 67175 

450.320   (a)   revised;    (b)   and   (c) 

amended 67175 

450.322  (b)(4)  amended 67175 

450.336  (bK6)  removed 67175 

500  Re  vised 67170 

625  Revised;  interim. 17566 

626  Added 67174 

630  Revised 35632 

635.413  Regrulatlon  at  60  FR  44274 

confirmed 17245 

640   Regulation   at   60   FR   47483 

confirmed 57331 

640.113  (d)  revised;  (e)  removed; 

(0  redesignated  as  (e) 57331 

655  Authority  citation  revised 29626 

655.601  (c)  and  (d)  revised;  in- 
terim  29626 

(a)  revised 1373 

667  Removed .43966 

668  Authority  ciUtion  added 67211 

668.101  Amended 67212 

668.101—668.113  (Subpart  A)  Au- 
thority citation  removed 67211 

668.103  Amended 67212 

668.105  (e)  amended 67212 

668.107  (a)  and  (b)  amended 67212 

668.109  (bK3).  (5)  and  (6)  amended; 
(bX7),  (8).  (9)  and  (cK9)  added; 
(c)(1).  (2).  (4).  (6)  and  (7)  re- 
vised  67212 

668.111  (b)(2)  amended;  (cKD  re- 
vised  67212 

668.113  (a)  amended:  (bXD  re- 
vised; (b)(3)  added 67212 


668.201—668.215  (Subpart  B)  Au- 
thority citation  removed 67211 

710.401—710.405  (Subpart  D)   Re- 
moved; interim 15247 

712.801—712.806  (Subpart  H)  Re- 
moved; interim 18247 

720  Removed;  interim .' 18247 

740  Removed;  interim 18247 

772  Authority  citation  revised 45321 

772.13  (b)  revised;  interim 45321 

Chapter  II— National  Highway 
Traffic  Safety  AdministraNon 
and  Federal  Highway  Adminis- 
tration. Department  of  Transpor- 
tation (Parts  1200-1299) 

1206  Re  vised 28747 

1210  Added 55217 

1215  Heading  revised 28749 

Authority  citation  revised 28749 

1215.1  Revised 28749 

1215.2  Revised 28749 

1215.3  Amended 28749 

1215.4  Revised 28749 

1215.5  Revised 28749 

1215.6  Revised 28749 

1215.7  Revised 28749 

1230  Removed 28751 

Chapter  III— National  Highway 
Traffic  Safety  Administration. 
Deixirtment  of  Transportation 
(Ports  1300-1399) 

1309  Removed 18248 

1313.5  Regulation  at  61  FR  9104 
confirmed;  (h)  added 55222 

1313.6  Regulation  at  61  FR  9104 
confirmed;  (g)  added 55222 

Proposed  Rules: 

230 17264 

655 29234,  40484,  54111 

691 

658 54588 

777 30553 

1325 16729 

1327 16729 

TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Editorial  Note:  The  revision  for  the 
1996   edition   of  title   24   was   delayed 


Note:  Boldkic*  pog*  nunntows  kKScol*  1996  chongas. 
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until  May  1,  1996.  The  1996  revision  in- 
cludes amendments  promulgated  dur- 
ing the  period  of  April  3,  1995  through 
May  1,  1996.  For  amendments  promul- 
gated during  that  period,  see  the  April 
1996  LSA. 

Subtitle  A— Office  of  tt)e  Sec- 
retary, Department  of  Housing 
orKJ  Urtxin  Development  (Parts 
0-99) 

0.1  Revised 36251 

0.2  Redesignated  firom  0.73&-203 

19188 

0.3  Redesignated  from  0.735-204 

19188 

0.735-203  Redesignated  as  0.2 19188 

0.735-204  Redesignated  as  0.3 19188 

1  Authority  citation  revised 52217 

1.9  (b)  revised:  (c),  (d)  and  (e)  re- 
moved  52217 

1.10  Removed:  new  1.10  redesig- 
nated trom  1.12 52217 

1.11  Removed .52217 

1.12  Redesignated  as  1.10 52217 

2  Removed 52217 

5  Authority  citation  revised 54498 

Technical  correction 64617 

5.210-^.238  (Subpart  B)  Author- 
ity citation  added 54498 

5.300—5.380  (Subpart  0)  Author- 
ity citation  added 54498 

5.500—6.528  (Subpart  E)  Author- 
ity citation  added 54498 

5.501  Added;  interim 60538 

5.508  (b)(1).  (2).  (h)(2)  and  (3)  in- 
troductory text  revised:  in- 
terim  60538 

5.510  (b)  revised:  interim 60539 

5.512  (a)  revised;  interim 60539 

5.514  (b).  (c)(1).  (e)(1)  and  (f)(1) 
revised;  (fK2)  removed:  (1^(3) 
and  (4)  redesignated  as  (f)(2) 

and  (3);  interim 60539 

5.516  (c)  introductory  text  re- 
vised; interim 60539 

5.518  (a),  (b)(3)  and  (5)  revised;  in- 
terim  60539 

5.526  Revised:  interim 60540 

5.601—5.617  (Subpart  F)  Added 54498 

8  Authority  citation  revised 52218 

8.58  (b)  revised:  (c).  (d)  and  (e)  re- 
moved  52218 

8.59  Removed 52218 

8.60—6.71  (Subpart  E)  Removed 

52218 


26  Heading  revised 50209 

26.1—26.26  (Subpart  A)  Heading 

revised 50209 

26.2—26.5  (Subpart  B)  Designa- 
tion removed 50209 

26.6—26.8   (Subpart   C)   Designa- 
tion removed 50209 

26.9—26.16  (Subpart  D)  Designa- 
tion removed 50209 

26.17—26.21  (Subpart  E)  Designa-     

tion  removed 50209 

26.22—26.24  (Subpart  F)  Designa- 
tion removed 50209 

26.25—26.26  (Subpart  G)  Designa- 
tion removed 50209 

26.27—26.54  (Subpart  B)  Added 50210 

27  Re  vised 48548 

28  Re  vised 50213 

29  Removed .48552 

30  Re  vised 50215 

42  Re  vised 51757 

50  Re  vised 50917 

60  Authority  citation  revised 36463 

60.101  Revised 36463 

60.102  Removed 36463 

60.103  Removed 36463 

60.107  Removed 36463 

60.108  Removed 36463 

60.109  Removed 36463 

60.110  Removed 36463 

60.111  Removed 36463 

60.112  Removed 36463 

60.113  Removed 36463 

60.114  Removed 36463 

60.115  Removed .^ 36463 

60.116  Removed 36463 

60.117  Removed 36463 

60.118  Removed 36463 

60.119  Removed 36463 

60.120  Removed 36463 

60.122  Removed 36463 

60.123  Removed 36463 

60.124  Removed 36463 

81  Authority  citation  revised 50218 

81.2  (b)  amended;  (c)  added;  in- 
terim  63947 

81.46  (e)(1)  amended 50218 

81.82  (bK2)  amended 50218 

81.83  (b)(2)  amended;    (dX3)   re- 
vised  50218 

81.84  (b)(2)  and  (d)  revised;  (hXD 

and  (jX2)  amended 50219 

81.85  (c)(1)  amended 50219 

81.91—81.99  (Subpart  H)  Revised; 

interim 63948 

91.206  (b)(1)  amended 51760 
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TITLE  24  Subtitle  A-Con. 

91.220  (g)(2)(lii)  added 48750 

91.305  (b)(1)  amended 51760 

91.315   (e)   desigmated    as   (eXD; 
new     (e)(2)    added;     Interim 

(0MB  number  pending) 54920 

91.320  (g)(2)(ili)  added 48750 

(g)(1)  amended;  interim 54920 

91.500  (b)  introductory  text  re- 
vised; interim 54920 

92  Revised 48750 

92.353  (e)  revised 51760 

92.600—92.652    (Subpart    M)    Re- 
moved; interim 32295 

Chapter  I— Office  of  Assistant 
Secretary  for  Equal  Opportunity, 
Department  of  Housing  and 
Urban  Development  (Parts 
100-199) 

100—125  (Subchapter  A)  Appen- 
dix I  removed 41291 

103.45  Amended 52218 

103.50  Amended 52218 

103.100  Amended 52218 

103.215  (b)  revised;  interim .41482 

Amended 52218 

103.330  Amended 52218 

103.405  Amended 52218 

103.410  Amended 52218 

103.500  Amended 52218 

104  Removed 52218 

111  Regulation  at  61  FR  7675  con- 
firmed  41284 

115  Regulation  at  61  FR  7675  con- 
firmed; revised 41284 

146  Authority  citation  revised 52218 

146.43  Revised 52218 

180  Added 52218 

Oiapter  ll-Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissior>er.  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  200—299) 

200.243     (a)     introductory     text 

amended 50219 

200.810  (b)  amended 36263 

200.1301  Reinstated 54267 

200.1302  Correctly  designated 54267 

Revised 60160 

200.1303  Added 54503 

201.1  Amended 19795 

201.2  Amended 19795 

201.3  Re  vised 19796 


201.10  (aXlXiv).  (b)(l)(i).  (iii). 
(iv).  (2)(i).  (ii).  (3).  (c). 
(dMlXi).  (iii).  (3),  (f)(3),  (4) 
and  (5)  revised;  (aX2)  re- 
moved; (aX3)  redesignated  as 
(aX2) 19796 

201.11  (aXl).  (2).  (CX2).  (3)  and  (4) 
revised;  (aX3)  added 19796 

201.12  Revised 19797 

201.13  Revised 19797 

201.17  Revised 19797 

201.18  Heading  revised 36263 

201.20  (a)(2)  and  (b)  revised;  (aX3) 
removed 19797 

201.21  (b)(3)  and  (5)  revised 19797 

201.22  (bXD.  (2Xiv)  and  (cXl)  re- 
vised  19797 

201.23  Revised 19798 

201.24  (aXl)  and  (2)  revised 19798 

201.25  Revised 19798 

201.26  (aXl).  (2),  (5Xii).  (6X1), 
(bX3Xvi),  (vii),  (4Xvi).  (vii) 
and  (6)  introductory  text  re- 
vised; (bX4Xviii)  removed 19798 

201.27  (aX2)  amended;  (a)(5)  re- 
vised; (bX2)  removed;  (bXD 
redesignated  as  (b) 19799 

201.28  (a)  revised 19799 

201.32  (a)  revised;   (b)   removed; 

(c),  (d)  and  (e)  redesignated 

as  (b),  (c)  and  (d) 19799 

201.40  (b)(3)  added 19799 

201.52  Amended 19799 

201.53  Existing  text  designated 
as  introductory  text  amend- 
ed; (a)  and  (b)  added 19799 

201.54  (b)(2)  revised 19800 

201.55  (a)  introductory  text,  (b) 
introductory  text,  (3)  and  (7) 
revised 19800 

202.3  (j)  amended 36263 

202.11  Heading  revised 36263 

Regrulation  at  61  FR  2651  con- 
firmed   36453 

202.12  (k)  amended 36263 

Regulation  at  61  FR  2651  con- 

flrmed 36453 

202.13  (d)  removed;  (e)  redesig- 
nated as  (d) 36263 

Regulation  at  61  FR  2651  con- 
firmed   36453 

202.15  Regulation  at  61  FR  2651 

confirmed 36453 

202.17  Regulation  at  61  FR  2651 

confirmed 36453 

203  Authority  citation  revised 35017 
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203.3  Regulation  at  61  FR  2651 

confirmed 36453 

203.5  (e)  revised 36263 

203.17  (b)  revised 36263 

203.18  (a)(l)(ii)  amended;  (i) 
added 36263 

203.19  (c)  removed 36263 

203.22  (a)  revised 36263 

203.24  (aXl)  revised 36263 

203.3(V  (d)  added 36264 

203.36  Removed 36264 

203.38  Revised 36264 

203.40  Amended 36264 

203.42  (a)  revised 36264 

203.43  (cX3)  revised 36264 

203.43b  Removed 36264 

203.43f  (b)  amended 36264 

203.43h  Introductory  text,  (b)  and 

(g)(3)  revised 36264 

203.431  (a)  revised 36264 

203.44  Revised 36264 

203.49  Introductory  text  and  (a) 

amended 36264 

203.51  (2)  amended 36453 

203.204  (a)  revised;  (g)  amended 

36264 

203.251  (s)  revised 36265 

203.255  (b)(2)  revised 36265 

203.258  (cX2)  amended 36453 

203.259a  (aX2XiiXB)  amended 36453 

203.262  Revised 37801 

203.263  Removed 37801 

203.264  Revised 37801 

Correctly  revised 42787 

203.265  (b)  amended 36265 

(a)  revised 37801 

203.268  (a)  revised 37801 

203.281  (bXl)  revised 36265 

203.284  (aXD,  (bXlXi).  (2)(i)  and 

(e)  amended 36265 

(d)  and  (e)  removed;  (f)  revised 
37801 

203.285  (c)  amended 36265 

(c)  revised 37801 

203.342  Revised;  interim 35017 

203.346  Amended 36265 

203.350  Second  undesignated  cen- 
ter heading  and  second  sec- 
tion removed;  interim 35017 

203.355  (a)  introductory  text.  (2). 
(b),  (c)  Introductory  text  and 
(g)  introductory  text  revised; 
(aX3)  through  (6)  and  (h) 
added;  interim 35018 

203.356  Revised 36265 


203.359     (b)     introductory     text 

amended 36453 

203.363  (b)  heading  amended 36453 

203.366  (bXl)  amended 36453 

203.368  (aXlXii)  amended 36453 

203.369  (aKl)  and  (b)  amended 36453 

203.370  (c)(3)  removed;  (c)(4)  and 

(5)  redesignated  as  (c)(3)  and 

(4);  interim 35018 

203.371  Added;  interim 35018 

203.378  (cXl)  revised 36265 

(c)(3)  amended 36453 

203.379  (a)  introductory  text  and 
(b)  introductory  text  revised 
36265 

(b)  amended 36453 

203.380  (aXlXi)  revised 36265 

(aXDdii)  amended 36453 

203.390  (bXl)  revised 36265 

203.402  (f).  (p)  and  (s)  revised;  in- 
terim  35018 

(b).  (c)  and  (kXl)  revised 36266 

(gXD  heading  and  (2)  heading 
amended 36453 

203.402a  (bXD  removed;  (bX2)  and 
(3)  redesignated  as  (b)(1)  and 
(2);  interim 35019 

203.404  (a)(3)  revised;  (aX5)  and 

(6)  added;  interim 35019 

203.412  Added;  interim 35019 

203.414  Added;  interim 35019 

203.423  (aXl)  amended 36453 

203.436      Undesignated      center 

heading  added 36266 

203.438  (c)  revised;  interim 35019 

203.471  Revised;  interim 35019 

203.473  (a)  revised;  interim 35019 

203.500  Revised;  interim 35019 

203.501  Amended;  interim 35019 

203.502  (a)  amended;  (b)  revised 
36266 

203.552  (a)  introductory  text  re- 
vised; interim 35019 

203.604  (e)(2Xiii)  and  (iv)  re- 
moved; (eX2)(v)  redesignated 

as  (eX2Xiii);  interim 35019 

(b)  amended 36266 

203.605  Added;  interim 35019 

203.606  (a)  amended;  (b)  introduc- 
tory text  revised;  interim 35020 

203.614  Revised;  interim 35020 

203.616  Revised;  interim 35020 

203.640  Removed;  interim 35020 

203.641  Removed;  interim 35020 

203.642  Removed;  interim 35020 

203.643  Removed;  interim 35020 
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203.644  Removed;  interim 35020 

203.645  Removed;  interim 35020 

203.646  Removed;  interim 35020 

203.647  Removed;  interim 35020 

203.648  Removed;  interim 35020 

203.649  Removed;  interim 35020 

203.650  Removed;  interim 35020 

203.651  Removed;  interim 35020 

203.652  Removed;  interim 35020 

203.653  Removed;  interim 35020 

203.654  Removed;  interim 35020 

203.656  Removed:  interim 35020 

203.658  Removed;  interim 35020 

203.659  Removed;  interim 35020 

203.660  Removed;  interim 35020 

203.664  Revised;  interim 35020 

203.665  Revised;  interim 35020 

203.666  (b)  revised;  (c)  and  (d)  re- 
moved; interim 35020 

203.670  (a)  revised 36266 

203.679  (b)(4)  revised 36266 

203.685  Removed 36266 

206.1  Revised 49032 

206.3  Amended 36266.  49032 

Regrulatlon  at  61  FR  49032  eff. 
date  delayed  in  pcut  to  5-1-97 
67930 

206.8  Added 49033 

206.9  (b)  heading  revised 36266 

(a)  revised 49033 

206.13  Removed 36266 

206.17  (a)  revised 36266 

206.19  (c)  revised 49033 

206.25  (d)  revised 49033 

206.26  (d)  revised 49033 

206.27  (cKl)  and  (d)  revised 49033 

206.33  Revised 49033 

206.35  Amended 49033 

206.41  (b)  revised 49033 

206.43  Removed 49033 

206.45  (b)  amended 36266 

(e)  added 49033 

Corrected S5168 

206.47  (c)  amended 49033 

206.51  Revised 26984 

206.115  Removed 49033 

206.117  Revised 49033 

206.119  Removed „.49034 

206.121  (c)  amended 36266 

(b)  and  (c)  amended 49034 

(c)  corrected 67931 

206.125  (d)(3)  revised 49034 

206.129  (dK2Ki)  and  (11)  revised; 

interim 35020 

206.133  (f)  revised 49034 

206.209  Revised 49034 


207.258b  (e)  added 49037 

207.259  (b)(2)(v)  added 49036 

213.501  (Subpart  C)  Revised 60160 

213.751—213.752  (Subpart   D)   Re- 
moved  60160 

213.800  (Subpart  E)  Removed 60160 

220.1—220.249    (Subpart    A)    Re- 
moved  60160 

221  Authority  citation  revised 37801 

Technical  correction 42786 

221.1  (a)  revised 60160 

221.3  Removed 60160 

221.5  Removed 60160 

221.20  (c)  revised 60160 

221.25  Removed 60160 

221.30  Removed „ 60160 

221.32  Removed 60160 

221.35  Removed 60160 

221.45  Revised 36266 

Removed 60160 

221.50  (a)  revised 60160 

221.57  Removed .! 60160 

221.60  Removed 60160 

221.65  Removed 60160 

221.70  (a)(2)  amended 36453 

Removed 60160 

221.251  (a)  amended 37801 

233  Authority  citation  revised 36266 

Removed 60160 

233.5  (a)  introductory  text  and 

(b)  revised 36267 

234.1—234.66  (Subpart  A)  Revised 

60161 

234.1  (n)  revised 36267 

234.11  Added 36267 

234.16  (d)  added 36267 

234.25  (b)  revised 36267 

234.26  (i)  added 26984 

234.52  (c)  revised 36267 

234.54  Added 36267 

234.67  Removed 36267 

234.70—234.79  Undesigrnated  cen- 
ter heading  removed 36267 

234.70  Revised 36267 

234.85  (a)(2)  amended 36453 

234.251  Revised 60163 

234.256  (a),  (b),  (e)  and  (f)  revised 

60163 

234.259  Revised 60163 

236.3  Added 54503 

245  Authority  citation  revised 57961 

245.10  Revised 57961 

245.15  (a)  revised 57961 

245.205  (b)  and  (c)  amended 57961 

245.405—245.435  (Subpart  E)  Re- 
vised  S7962 
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245.505—245.530  (Subpart  F)  Re- 
moved  57964 

245.605—245.630  (Subpart  G)  Re- 
moved  57964 

245.705—245.730  (Subpart  H)  Re- 
moved  57964 

247  Authority  citation  revised 47381 

247.2  Amended 47382 

247.3  (a)(2)  and  (b)  amended; 
(a)(3)  redesignated  as  (a)(4); 

new  (a)(3)  added 47382 

247.4  (c)  amended 47382 

251.3  Re  vised 49038 

251.4  Removed 49038 

251.5  Removed 49038 

252.3  Revised 49038 

252.4  Removed 49038 

Correctly  removed 51319 

252.5  Removed 49038 

Correctly  removed 51319 

255.3  Re  vised 49038 

255.4  Removed 49038 

255.5  Removed 49038 

280.1—280.5  (Subpart  A)  Heading 

removed 42953 

280.1  (a)  revised 42953 

280.5  Amended 429S3 

280.10  Redesignated  from  280.100 

and  revised 42953 

280.15  Redesignated  from  280.103 

42953 

280.20  Redesignated  from  280.115 

42963 

280.25  Redesignated  from  280.207 

42953 

280.30  Redesignated  from  280.303 

42953 

280.35  Redesignated  from  280.305; 

introductory  text  revised 42953 

280.40  Redesignated  from  280.315 

42953 

280.45  Redesignated  ft-om  280.320; 

(a)(2)  and  (b)(2)  revised 42953 

280.50  Redesignated  from  280.322 

42953 

(a)(4)  and  (6)  revised 42954 

280.55  Redesignated  from  280.330 

42954 

280.60  Redesignated  from  280.335 

42954 

280.100—280.103  (Subpart  B)  Head- 
ing removed 42953 

280.100  Redesignated  as  280.10 42953 

280.103  Redesignated  as  280.15 42953 

280.105-280.115  (Subpart  C)  Head- 
ing removed 42953 


280.105  Removed 42953 

280.110  Removed 42953 

280.115  Redesignated  as  280.20 42953 

280.200—280.225       (Subpart       D) 

Heading  removed 42953 

280.200  Removed 42953 

280.205  Removed 42953 

280.207  Redesignated  as  280.25 42953 

280.210  Removed 42953 

280.215  Removed 42953 

280.220  Removed 42953 

280.225  Removed 42953 

280.300  Removed 42953 

280.303  Redesignated  as  280.30 42953 

280.305  Redesignated  as  280.35 42953 

280.315  Redesignated  as  280.40 42953 

280.320  Redesignated  as  280.45 42953 

280.322  Redesignated  as  280.50 42953 

280.330  Heading  and  (c)(2)  revised 

36267 

Redesignated  as  280.55 42954 

280.335  Redesignated  as  280.60 42954 

290  Heading  and  authority  cita- 
tion revised 32265 

290.30  Second  (cX2)  removed 19188 

(a)  amended 32266 

290.37  (b)  revised 32266 

290.39  (c)(2)  revised 32266 

291.1—291.5  (Subpart  A)  Revised 

55711 

291.100—291.150  (Subpart  B)  Re- 
vised  55712 

291.100  (a)(3)  amended;  (a)(4)  in- 
troductory text  revised 36267 

291.105  (e)  and  (h)(2)  amended 36267 

291.110  (b)(1)  amended 36268 

291.115  (b)(2)  revised 36268 

291.200  (Subpart  C)  Revised 55714 

291.300—291.307  (Subpart  D)  Reg- 
ulation at  60  FR  45333  eff. 

date  extended 43966 

Regulation  at  60  FR  45333  con- 
firmed  3768 

291.301—291.307  (Subpart  D)  Re- 
vised   3769 

291.400  Revised  (0MB  number) 55714 

291.405  Removed 55714 

291.410  Removed 55714 

291.415  Revised 55715 

291.420  Removed 55714 

291.425  Removed 55714 

291.435  Revised 55715 

291.440  Revised 65716 


Note:  Boidloc*  pog*  numbws  Indteol*  1996  chongM- 


44 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1996  THROUGH  JANUARY  31.  1997 


TITLE  24 

Chapter  V— Offico  of  Assistant 
Secretary  for  Community  Plan- 
ning and  Development,  Depart- 
ment of  Housing  and  Urtxin  De- 
velopment (Parts  500—599) 

570.405  (eK4)  revised  (OMB  num- 
ber pending:) 32269 

570.415  (cMlMiKC).  (dX2KiKD)  and 
(k)(3)(iil)  removed; 
(d)(2KiKE)  through  (I)  and 
(k)(3)(iv)  redesignated  as 
(d)(2)(i)(D)  through  (H)  and 
(k)(3)(iii):  (a),  (b).  (cKl)(i)(A), 
(B).  (2).  (dXlXiXA).  (B),  (ii). 
(iii).  (2MiXA).  new  (E).  (0(1). 
(2X1).  (gXiXii).  (iii).  (2Xii), 
(3X1).  (11).  (iXlXiil).  (2)  and 
(k)(3Xli)  revised 3645S 

570.430  (f)  added  (OMB  number 

pending) 32269 

570.480  (b)  revised;  Interim 54921 

570.482  (dXl)  and  (2)  amended; 
(dK3).  (fX3XvXL)  and  (M) 
added;  interim 54921 

570.483  (bXlXiv),  (2X111)  and  (3) 
Introductory  text  revised; 
(eX5)  redesignated  as  (eX6); 
(bXlXv).  (3X111)  and  new 
(eX5)  added;  (bX2XilXA). 
(4XV1XD).  (E).  (FX2)  and  new 
(eK6)  amended;  Interim 54921 

570.485  Heading  revised;  (c) 
added;  Interim 54922 

570.486  (a)  introductory  text 
amended;  interim 54922 

570.487  (e)  added;  interim 54922 

570.489   (eX3)   introductory    text 

amended;  (kXD  redesignated 
as  (1);  (kX2)  removed;  in- 
terim  54922 

570.493  (aXl)  and  (b)  amended;  in- 
terim  54922 

570.507  (aX2)  heading  revised 32269 

570.606  (c)  revised 51760 

572.1    (a)    designation,    heading 

and  (b)  removed 48797 

572.5  Regulation  at  60  FR  36018 

confirmed;  amended 46797 

572.110  (bXl)  amended 48797 

572.115  (aX2)  revised 48797 

572.120  RegulaUon  at  60  FR  36018 

confirmed 48797 

572.130  (dX3)  and  (4)  amended 48798 


572.135  Regulation  at  60  FR  36018 

confirmed 48797 

572.140  Revised 48798 

572.200  Revised 48798 

572.205  Revised 48798 

572.210  Regulation  at  60  FR  36018 

confirmed 48797 

(a)  and  (0  revised;  (e)  removed 

48798 

572.220  Regulation  at  60  FR  36018 

confirmed 48797 

(aXl)  and  (bXlXliXC)  revised; 

(aX3)  added;  (bX2Xi)  and  (11) 

amended 48798 

572.315  Revised 48798 

572.420  (b)  and  (h)  revised;  (c)  and 

(d)  removed 48798 

573  Added 47405 

573.6  OMB  number  pending 47406 

573.7  OMB  number  pending 47406 

573.8  OMB  number  pending 47407 

573.11  OMB  number  pending 47408 

576.1  Revised 51548 

576.3  Amended 51548 

576.5  Added 51549 

576.21  Revised 51549 

576.22  Redesignated  as  576.23 51549 

576.23  Redesignated  as  576.25; 
new  576.23  redesignated  from 
576.22  and  revised 51549 

576.25  Redesignated  from  576.23 

51549 

Revised 51550 

576.31   Redesignated   from   576.51 

and  revised 51550 

576.33   Redesignated   from   576.53 

and  amended 51550 

576.35  Redesignated  from  576.55; 

(aXl).  (b)  and  (c)  revised 51550 

576.41—576.45  (Subpart  D)  Re- 
moved  51550 

576.41  Redesignated  from  576.61; 
heading,  (b).  (c)  heading, 
(dXl).  (2).  (e).  (f)  and  (g)  re- 
vised  51551 

576.43  Redesignated  from  576.63; 
heading,  (a),  (b),  (d)  intro- 
ductory text,  (2).  (f).  (g)  and 
(h)  revised;  (c)  and  (e)  intro- 
ductory text  amended 51551 

576.45  Redesignated  from  576.67; 
(CXI).  (9)  and  (d)  amended; 
(c)(2)  and  (3)  redesignated  as 
(c)(3)  and  (4);  new  (c)(2) 
added;  new  (cX3).  new  (4),  (f) 
heading  and  (2)  revised 51551 
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576.51—576.55  (Subpart  E)  Redes- 
ignated as  Subpart  C 51550 

576.51  Redesignated  as  576.31 51550 

Redesignated  from  576.71  and 

revised 51562 

576.52  Removed 51560 

576.53  Redesignated  as  576.33 51560 

Redesignated   from   576.73;   (a) 

and  (b)  introductory  text  re- 
vised  51562 

576.55  Redesignated  as  576.35 51560 

Redesignated  from  576.75  and 

revised 51562 

576.56  Redesignated  from  576.77 

and  revised 51552 

576.57  Redesignated  from  576.79; 
(e)  and  (f)  revised;  (h)  redes- 
ignated as  (j);  new  (h)  and  (i) 
added 61562 

576.59  Redesignated  from  576.80 

51563 

676.61—676.67  (Subpart  F)  Redes- 
ignated as  Subpart  D 61650 

576.61  Redesignated  as  576.41 61661 

Redesignated  from  576.81;  in- 
troductory text  amended;  (a) 
and  (b)  added 61663 

576.63  Redesignated  as  576.43 61561 

Redesignated  from  576.83  and 
amended 51563 

576.65  Redesignated  from  576.65 

and  revised 61663 

576.67  Redesignated  as  576.45 61561 

Redesignated  from  576.89;  (b) 
and  (c)  amended 61663 

576.71—576.80  (Subpart  G)  Redes- 
ignated as  Subpart  E 61650 

576.71  Redesignated  as  576.51 61662 

576.73  Redesignated  as  576.53 61562 

576.75  Redesignated  as  576.55 51552 

576.77  Redesignated  as  576.56 61662 

576.79  Redesignated  as  576.57 61662 

576.80  Redesignated  as  576.59 61563 

576.81—576.89  (Subpart  H)  Redes- 
ignated as  Subpart  F 51550 

576.81Jledeslgnated  as  576.61 51563 

576.83  Redesignated  as  576.63 61563 

576.87  Redesignated  as  576.65 61563 

576.89  Redesignated  as  576.67 61563 

582  Authority  citation  revised 51169 

582.1  (a)  amended;  (b)  revised 51169 

582.5  Re  vised 61169 

582.105  (a)  and  (dX2)  amended 61170 

582.120  Regulation  at  59  FR  24253 
conflrmed 


582.200  Regulation  at  59  FR  24253 

confirmed 48056 

Revised  (OMB  number) 51170 

582.205  Regulation  at  59  FR  24254 

confirmed 48056 

582.210  Regulation  at  59  FR  24254 

confirmed 48066 

582.215  Regulation  at  59  FR  24254 

confirmed 48066 

582.220  Regulation  at  58  FR  24254 

confirmed 48066 

582.225  Regulation  at  58  FR  24254 

confirmed 48066 

582.230  Revised 51 170 

582.300  (aXl)  amended 61 171 

582.305  (a)  amended 61171 

582.310  (a)  revised 61 171 

582.340  (aXD  and  (bX2Xi)  revised: 

(bX2),  (3)  introductory  text 

and  (iv)  amended 61171 

583.1  (a)  amended 61176 

583.5  Re  vised 61175 

583.125  (b)  revised 61176 

583.135  (b)  revised 51175 

583.200  Revised 51 176 

583.230  Revised 51 176 

583.300  (f)  revised 61176 

583.305  Revised 61176 

583.325  (b)  revised 61176 

583.405  (aXD  amended 61176 

585.2  Re  vised 52187 

586.4  Amended 52187 

585.305  (mXl)  and  (2)  added;  in- 
terim  26126 

(mXD  and  (2)  removed 62187 

585.309  (e)  revised 62187 

585.310  (a)  revised 62187 

585.312  Revised 62187 

586.1  Regulation  at  60  FR  42975 

eCf.  date  extended .45322 

586.5  Regulation  at  60  FR  42975 

eff.  date  extended 46322 

586.10  Regulation  at  60  FR  42976 

eff.  date  extended 46322 

586.15  Regulation  at  60  FR  42976 

eff.  date  extended 46322 

586.20  Regulation  at  60  FR  42977 

eff.  date  extended 46322 

586.25  Regulation  at  60  FR  42978 

eff.  date  extended 46322 

586.30  Regulation  at  60  FR  42978 

eff.  date  extended 46322 

586.35  Regulation  at  60  FR  42979 

eff.  date  extended 45322 

586.40  Regulation  at  60  FR  42979 

eff.  date  extended 45322 
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TITLE  24  Chapter  V-Con. 

586.45  Regrulation  at  GO  FR  42960 

eff.  date  extended 4S322 

586.50  Removed;  interim 4S321 

Chapter  VII— Office  oH  the  Sec- 
retary, Department  o«  HoiMing 
and  Urtxjn  Development  (Hous- 
ing Assistance  Progranu  and 
Public  and  Indkm  Housing  Pro- 
grams) (Parts  7W— 799) 

TOO  Revised 42943,  42949 

Chapter  Vlll-Office  of  the  Asslst- 
ont  Secretary  for 

Housing— Federal  Housing 

Commissioner,  Department  of 
Housing  and  Urtxvi  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Parts 
800-899) 

813  Removed .54509 

880.201  Amended .47M2 

880.607  (bKlXil).  (2)  and  (cK2) 
amended;  (bXlXiil)  redesig- 
nated     as     (bXlXiv):      new 

(bKlHill)  added 47382 

882.406  Revised  (OMB  number) .45066 

882.801—882.810  (Subiwrt  H)  Re- 
vised   45067 

882.802  ResrulaUons  at  58  FR 
13831  and  61  FR  5851  con- 
firmed   

882.803  RegulaUons  at  56  FR 
13831  and  61  FR  5851  con- 
firmed   

882.804  Re«rulaUons  at  58  FR 
13831  and  61  FR  5851  con- 
firmed   

882.805  RegTilations  at  58  FR 
13831.  59  FR  24256  and  61  FR 
5851  confirmed 

882.806  RegulaUon  at  58  FR  13833 
confirmed 

882.806  RegulaUons  at  56  FR 
13833  and  61  FR  5652  con- 
firmed   

884.102  Amended 47352 

884.216  Existing  text  designated 

as  (a);  (b)  added 47352 

888  Fair  market  rent  schedules 

49676.66132 


Chapter  IX-Oftlce  of  Assistant 
Secretary  for  Public  and  Indian 
Housing.  Department  of  Hous- 
ing and  Urban  Development 
(Parts  900-999) 

901  Revised;  interim 65933 

901.10  {bK4)  revised 35634 

913  Removed 54503 

913.106  (d)  and  (e)  redesignated  as 
(e)  and  (f);  new  (d)  added;  in- 
terim  46346 

941  Comment  period  extention 359S5 

941.101  Revised  (OMB  number 
pending);  interim 35016 

941.102  Revised;  interim 35016 

941.103  Amended;  interim 35017 

941.201  (a)  amended:  (c)  redesig- 
nated as  (d);  new  (c)  added; 
interim 35017 

941.202  (c)  introductory  text.  (1) 
introductory  text,  (i).  (11) 
and  (2)  redesignated  as  (cXD 
introductory  text,  (i)  intro- 
ductory text.  (A).  (B)  and 
(11);  new  (cX2)  added;  (cK3) 
removed;  (O  amended;  in- 
terim  35017 

(cK3)  added 19714 

941.203  Revised;  interim 35017 

941.204  Removed;  interim 35015 

941.205  Revised  (OMB  number 
pending);  interim 35015 

941.206  Removed;  interim 35015 

941.208  Revised;  interim 35015 

941.301—941.306  (Subpart  C)  Re- 
vised; interim 35015 

941.301  OMB  number  pending 35015 

941.303  OMB  number  pending 35015 

941.304  OMB  number  pending 35015 

941.401—941.404  (Subpart  D)  Re- 
vised; Interim 35020 

941.404  OMB  number  pending 35021 

941.501  (Subpart  E)  Revised;  in- 
terim  36021 

941.600—941.616       (Subpart       F) 

Added 19714 

941.602  (a)  revised;  interim 35022 

941.606  OMB  number  pending 19715 

941.610  OMB  number  pending 19716 

950.102  Amended:  interim 46346 

Amended 54503 

950.103  Removed 54504 

950.190  (e)  amended 50219 

950.705  (c)  added;  interim 51152 

950.715  (bX2)  amended;  interim 51 152 
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950.720  (e)  redesignated  as  (eXD: 

(e)(2)  added;  interim 51152 

950.725  (bXD  redesignated  as 
(bXlXi):  (bXlXii)  added: 
(bX2)  revised  (OMB  number 
pending);  interim 51152 

950.730  (cXlXi)  amended;  interim 

51152 

950.756  Added  (OMB  number 
pending);  interim 51 152 

950.757  Added  (OMB  number 
I>ending);  interim 51 152 

953  Re  vised 40090 

954  Added;  interim 32295 

960.208  Revised 54504 

965.205  (e)  amended 50219 

970.2    (a)(9)   and    (10)   amended; 

(aXll)  and  (12)  added 19719 

982.54  (dXD.  (15)  and  (16)  amend- 
ed; (dX17).  (18)  and  (19)  added 

27163 

982.158  (d)  revised 27163 

982.202  (a)  heading  revised;  (bX2) 

amended 27163 

982.205  Heading  and  (aXD  revised 

27163 

982.301  (bX4)  removed;  (bX5) 
through  (17)  redesignated  as 
(bX4)     through     (16):     new 

(bXlO)  amended 27163 

962.307  (bXlXi)  amended 27163 

982.353  (b)  amended 27163 

(a)  and  (f)  revised 42131 

982.355  (bX2)  and  (eX4)  revised; 
(bX3)   added:    (eX3)   and    (5) 

amended 27163 

982.401  (jK3Kiv)(B)  revised 27163 

982.451  (c)(5)  added 27163 

982.551  (hX2)  amended 27163 

983.208  (aX5)  amended 27163 

990.104  (c)  added;  interim 51153 

990.107  (bM2)  amended;  interim 51153 

990.108  (d)  redesignated  as  (dXl); 
(d)(2)  added:  interim 51153 

990.109  (bXl)  redesignated  as 
(bXlXi):  (bXlXil)  added; 
(bX2)  revised  (OMB  number 
pending);  interim 51 153 

990.110  (cXl)  amended:  interim 51153 

990.114     Added     (OMB     number 

pending);  interim 51153 

990.116     Added     (OMB     number 

pending):  interim 51 153 


Chapter  XX-Office  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Ports  3200—3899) 

3282  Authority  citation  revised 

50219 

Guidance  availability 3456 

3282.10  Amended .50219 

3500  Policy  sutement 29254,  29255. 

29264,49395 

Authority  citation  revised 46510, 

50219. 55475 

Effective  date  time  schedule 56624 

3500.2  (b)  amended 29262,  55476 

Regulation  at  61  FR  29252  eff. 

date  delayed 51752 

3600.5  (bX2)  revised 65475 

3500.7  (eX3)  amended 55476 

3500.8  (cX2)  amended 29262. 65476 

Regulation  at  61  FR  29252  eff. 

date  delayed 51752 

3600.13  (bX2)  amended 55476 

3500.14  (b)  amended:  (g)  heading 

and  (1)  amended 29262 

Regulation  at  61  FR  29252  eff. 

date  delayed....' 61752 

(gXlXvl)    and    (Til)   amended; 

(gXlXviil)  removed .65476 

3500.15  (bXl)   introductory  text 
revised 29262 

Regulation  at  61  FR  29252  eff. 
date  delayed 51752 

Heading  revised:  (a),  (b)  Intro- 
ductory  text,   (1)   introduc- 
tory text  and  (3)(1)  amended 
55476 

3600.17  (b).  (c)<lXl)  and  (dxixil) 

amended 29262.55476 

(b)  and  (cX4Xl)  amended 46510 

(m)  revised:  (nXl)  and  (4X111) 
amended .50219 

RegvQation  at  61  FR  29252  eff. 

date  delayed 51752 

3600  Appendix  B  amended 29253.  55476 

Appendix  D  revised 29254.  55477 

Appendix  D  correctly  revised 
41944 

Regulations  at  61  FR  29253. 
29254  and  41944  eff.  date  de- 
layed  51752 

Appendixes  E  and  N  removed; 
Appendix  F  redesignated  as 
Appendix  B 65479 
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TITLE  24 


Proposed  Rules: 


0 30013 

10 42722 

35 29170 

36 29170 

37 29170 

42 53341 

92 53341.  65298 

100 2000.  4882 

206 21918 

215 53341 

219 53341 

221 53341 

236 53J41 

290 53341 

342 64414 

511 53341 

570 50654.  51566.  53341 

572 53276 

574 53341 

576 53341 

582 53341 

583 S3341 

585 53341 

882 53341 

885 53341 

886 53341 

888 20982 

889 53341 

890 53341 

900-999  (Ch.  EX) ^9812.  42939 

901 50355 

906 53341 

941 53341 

950 53341 

968 53341 

970 53341 

983 53341 

985 53930 

3500 21394.  46511.  69055 

TITLE  25-INDIANS 

Chapter  I— Bureau  o<  Irxllan  Af- 
fairs, DepartTDent  of  the  Interior 
(Parts  1-299) 

10  Added 34374 

10.1  Corrected 66473 

10.5  Heading  corrected 65473 

10.8  Heading  corrected 65473 

10.9  Corrected 65473 

10.11  Corrected 65473 

63  Added 32274 

63.15  0MB  number  pending 32274 

Note:  BoKMoc*  pog*  nunttmn  Indfcal*  )996  changas. 


63.33  0MB  number  pending 32274 

63.34  0MB  number  pending 32274 

65  Removed 27780 

66  Removed 27780 

76  Removed 27780 

151.11  Heading  revised 1057 

151.12  Existing  text  designated 
as  (a);  (b)  added 18083 

211  Revised 35663 

212  Re  vised 35661 

250  Removed 59332 

271  Removed 49060 

272  Removed 49060 

274  Removed 49060 

277  Removed 49060 

278  Removed 49060 

Chapter  II— Indian  Arts  and  Crafts 
Board,  Department  of  the  Inte- 
rior (Parts  300-399) 

309  Added 54555 

309.2  (c)  and  (d)  corrected 57002 

309.3  (b)(1)  corrected 57002 

Chapter  IV— Office  of  Navajo  and 
Hop!  Indian  Relocation  (Parts 
700-799) 

700.801—700.839       (Subpart        R) 

Added;  Interim 35667 

Chapter  V— Bureau  of  Indian  Af- 
fairs. Department  of  the  interior, 
and  Indian  Health  Sen^ice,  De- 
partment of  Health  and  Human 
Services  (Parts  900-999) 

Chapter  V  Established 32501 

Chapter  VI -Office  of  the  Assist- 
ant Secretary— Indian  Affairs, 
Department  of  the  Interior  (Parts 
1000-1099) 

1001.7  Added 17831 

1001.8  Added 17832 

1001.9  Added 17832 

1001.10  Added 17832 

Chapter  Vil— Office  of  the  Special 
Trustee  for  American  Indians, 
Department  of  the  Interior  (Parts 
1000-1099) 

Chapter  VII  Estoblished 67932 
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Proposed  Rules: 

1— 299(Ch.  I) 17857.  18100 

1 : 27821 

2 31875 

5 36671 

11 35158 

12 35163 

21 33876 

45 34399 

92 39606 

142 31470 

144 24731 

150 :. 27822 

152 34400 

154 30559 

161 29327 

162 30560 

166 ; 27824 

169 37417 

171 35167 

175 29040 

214 41365 

215 44019 

217 27831 

250 19600 

256 36829 

271 27833 

272 27833 

274 27833 

277 27833 

278 27833 

286 4497 

290 29044.  37022 

291 25604 

526 21394 

TITLE  26-INTERNAL  REVENUE 

Chapter  I— Internal  Revenue  Serv- 
ice, Department  of  ttie  Treasury 
(Parts  1-799) 

1  Authority  citation  amended 17573. 

18676.  19189.  27259.  30138.  33314. 

33322.  33336.  42169.  60545.  65322. 

65951.  66213.  67455,  67719,  67938. 

68151.  69029 

Authority  citation  corrected 39072. 

40993. 47821 

Authority  citation  amended  ....18.  617, 

927,  2282,  3459,  3793 

1.25-3  Added 66214 

1.26-3T  (g)(l)(iii)  and  (p)  removed 

66215 

1.42-16T  Added 3793 


1.45B-1T  Removed 67213 

1.62-2  (hXD  amended 27005 

1.108(c)-l  Added 65322 

1.108(c)-lT  Removed 65322 

1.132-5  (8)  and  (t)  added 27006 

1.141-0  Added;  eff.  5-16-97 2283 

1.141-1—1.150-2         Undesignated 

center  heading  revised;  eff. 

5-16-97 2283 

1.141-1  Revised:  eff.  5-16-97 2284 

1.141-2  Added;  eff.  5-16-97 2284 

1.141-3  Added;  eff.  5-16-97 2286 

1.141-4  Added;  eff.  5-16-97 2291 

1.141^  Added;  eff.  5-16-97 2296 

1.141-6  Added;  eff.  5-16-97 2297 

1.141-9  Added;  eff.  5-16-97 2297 

1.141-12  Added;  eff.  5-16-97 2298 

1.141-14  Added;  eff.  5-16-97 2301 

1.141-15  Added;  efT.  5-16-97 2302 

1.141-16  Added;  eff.  5-16-97 2302 

1.142-0  Added;  eff.  5-16-97 2302 

1.142-1  Revised;  eff.  5-16-97 2302 

1.142-2  Revised;  eff.  5-lft-97 2302 

1.143-1  Redesignated  as  1.7703-1; 

eff.  5-16-97 2283 

1.144-0  Added;  eff.  5-16-97 2303 

1.144-1  Revised;  eff.  5-16-97 2303 

1.144-2  Revised;  eff.  5-16-97 2303 

1.144-3  Removed;  eff.  5-16-97 2283 

1.145-0  Added;  eff.  5-16-97 2303 

1.145-1  Added;  eff.  5-16-97 2303 

1.145-2  Added;  eff.  5-16-97 2303 

1.147-0  Added;  eff.  5-16-97 2304 

1.147-1  Added;  eff.  5-16-97 2304 

1.147-2  Added;  eff.  5-16-97 2304 

1.148-6  (a)(3)  and  (d)(lXiii)  added; 

eff.  5-16-97 2304 

1.150-1  (a)(3)  added;  (b)  amended: 

eff.  5-16-97 2304 

1.150^  Added;  eff.  5-16-97 2304 

1.163-7  (a)  amended 30138 

1.163(d)-l  Added 65322 

1.163(d)-lT  Removed 65322 

1.166-3T  Added 32654 

1.168(h)-l  Added 18676 

1.168(i)-2  Added 18677 

1.170A-1  (h)  and  (i)  redesignated 

as  (j)  and  (k);  new  (h)  added; 

new  (k)  revised 65951 

1.170A-13  (f)  revised 65952 

1.274-1  Amended 27006 

1.274-2  Heading,  (0(2)(i)  heading 

and      (iii)      revised;      (c)(6) 

amended;  (g)  added 27006 

1.338-0  Amended 2268,  3459 
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TTTLE  26  Chapter  l-Con. 

1.338-3  (b)(4)  revised;  (d)(8Xil) 
Examples  1  through  4 
amended 2268 

1.338-4  (a)(5).  (c)(4).  (dX2)(ill). 
(gX2)  and  (JK3H1XA)(2) 
amended;  (h)  revised 3459 

1.338-4T  Removed 3461 

1.338(b)-2T  (bX2),  (cXD  and 
(3X111)  revised;  (cX4)  added; 
(d)  Elxample  1  and  2  amended 


1.338(b)-3T  (eXl).  (fXD  and  (2)  re- 
vised; (J)  amended 2269 

1.338(i)-l  (a)  and  (b)  revised 3461 

1.351-1  (aX3)  added 191«9 

(cX6)    redeslgTiated    as    (cX7); 

new  (cX6)  added 19S44 

1.367(a)-3  Added 68637 

1.367(a)-3T  (a),  (c)  and  (d)  revised 

68641 

1.367(e>-0  Removed 42169 

1.3e7(e>-(rr  Added 42169 

1.3e7(e)-l  Removed 42169 

1.367(e)-lT  Added 42169 

1.368-0  Amended 67455 

1.368-1  (g)  heading  and  (1)  re- 
vised; (gX2Xiv)  added 67455 

1.382-1  Amended 33314 

1.382-2  (aXlXlv)  added;  (f)(18Xi) 
redesignated  as  (aX3Xl): 
(aXlXlll)     and     new     (3Xi) 

amended 33315 

1.382-2T  (eX2Xlv)  Example  1.  2. 
(fX4).  (5),  (18X1)  and 
(hX2XlXA)  amended;  (fXD  re- 
designated as  (fXlXD:  new 
(f)(lXi)  heading,  (ii)  and  (ill) 

added 33315 

1.382-5T  Added 33316 

1.382-8T  Added 33316 

1.401(a)-4  Amended 14247 

1.446^  (aX2XIl)  and  (ill)  redesig- 
nated as  (aX2Xill)  and  (Iv); 
new    (a)(2)(il)    added:    (eX4) 

amended 30138 

1.469-1  (h)(2)  amended 33322 

1.469-5T  (dXA)  and  (B)  redesig- 
nated as  (dXl)  and  (2) 14247 

1.475-0  Added 67719 

1.475(a)-3  Added 67720 

1.475<b)-l  Added 67720 

1.475(b)-lT  Removed 67719 

1.475(b)-2  Added 67722 

1.475(b)-2T  Removed 67719 

1.475(b)-4  Added 67722 

1.475(c)-l  Added 67723 


1.475(c>-lT  Removed 67719 

1.475(c)-2  Added 67725 

1.475(c)-2T  Removed 67719 

1.475(d)-l  Added 67725 

1.475(d)-lT  Removed..... 67719 

1.475(e)-l  Added 67725 

1.475(e)-lT  Removed 67719 

1.482-0  Amended 21956 

1.482-7  (cX2)  and  (3)  removed; 
(c)(4).  (5).  (jX2)  Introductory 
text  and  (1)  through  (v)  re- 
designated as  (cX2).  (3)  and 
(j)(2Xl)  Introductory  text 
and  (A)  thorugh  (E);  (cXlXi). 
new  (2X11)  and  (f)(3XiliXE) 
Elxample  8  revised;  (cXDdv). 
new  (JX2X1)  heading  and  (11) 
added;     (f)(3Xll)     and     new 

(j)(2Xi)  amended 21956 

Corrected 33666 

1.483-2T  Removed 30138 

1.483-4  Added 30138 

1.581-1  Revised 66588 

1.581-2  (a)  removed;  (b)  and  (c) 
redesignated  as  (a)  and  (b); 

new  (a)  amended 66588 

1.584-2  (bXl)  and  (2)  designation 

removed 19546 

1.584-4  (a)(1)  and  (2)  removed;  (a) 

amended;  (e)  added 19546 

(a)  corrected 39072 

1.597-2  (cX5)  amended 33322 

1.597-4  (gX3)  amended .33322. 33323 

1.671-4  (a)  amended .19191 

1.6T7(a)-l  (d)  amended 19191 

1.721-1  (c)  added 19189 

1.731-2  Added 67938 

1.761-1  (a)  revised 66588 

1.863-0  Added 60545 

1.863-1  (a),  (b)  and  (c)  revised;  (e) 

added 60545 

(e)  correctly  revised 65323 

1.863-2  Revised 60546 

(c)  corrected 65323 

1.863-3  Redesignated  as  1.863-3A 

60545 

Added 60547 

(h)  correctly  revised 65323 

1.863-3A— 1.863-3AT          Undesig- 
nated center  heading  added 
60545 

1.863-3A       Redesignated      f)rom 

1.863-3 60545 

1.863-3  AT     Redesignated     flrom 

1.863-3A 60545 
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1.863-3T  Redesignated  as  1.863- 

3AT 60545 

1.863-4  Heading  and  (a)  revised 60550 

1.863-5  Removed 60550 

1.882-0  Corrected 15891 

1.882-6  (a)(6).  (8)  Example  1. 
(bX3).  (c)(2Xi)  and  (dX6)  cor- 
rected  15891 

1.884-1  (e)(5)  Example  1  corrected 

14247 

1.884-5  (e)(4)(Ii)  corrected 14248 

1.897-1  (DdXiii)  corrected 14248 

1.902-0  Added 927 

1.902-1  Redesignated  as  1.902-3 927 

Added 928 

1.902-2  Redesignated  as  1.902-4 927 

Added 937 

1.902-3  Redesignated  tit>m  1.902-1 

927 

Concluding  text  designated  as 
(1);  heading,  (a)  Introductory 

text  and  (1)  revised 

1.902-4  Redesignated  from  1.902-2 

927 

(b)  amended 940 

1.904(0-3  (a)  and  (b)  amended 33323 

1.936-6  (bXD  amended 21367 

(bXl)  corrected 39072 

1.952-1  (e)  and  (f)  added 18 

1.952-2  (c)(1)  revised 20 

1.954-1  (dX4Xlii)  Example  revised 

20 

1.954-2     (bX3).      (gX2XiiXB)(iXi) 

and  (2)  revised 21 

1.957-1    (c)    Examples    8    and    9 

amended 21 

1.960-1  (1)  added 21 

1.1001-1  (g)  revised 30139 

1.1001-3  Added 32930 

(g)  Example  5  corrected 47822 

1.1001-4T  Added 32664 

1.1012-1  (g)  revised 30139 

1.1044(a)-l  Added 65322 

1.1044(a)-lT  Removed 65322 

1.1060-lT  (aX2)  redesignated  as 
(aX2Xi);  (aX2Xil)  added; 
(aX3).  (bX4)  and  (g)  Example 

3  amended:     (dX2).     (eXD. 
(0(3X1).  (g)  Examples  1.  2  and 

4  and  (hX3)  revised 2272 

1.1254-0  Amended 53063 

1.1254-2  (dXDdl)  revised 53063 

1.1254-3  (bXDd).  (U).  (dXlXi)  and 

(11)  revised 53063 

1.1254-4  Added 53063 

1.1254-6  Amended 53066 


1.1271-0  (b)  amended 30139 

Amended 617 

1.1272-1  (bX2Xii).  (c)  and  (d)  re- 
vised; (0(2)  and  (j)  Examples 

5  and  7  amended 30140 

1.1273-1    (a)    amended;    (cXlXU) 

and  (0  Example  4  revised 30141 

1.1274-2  (e)  amended;  (g)  revised: 

(j)  added 30141 

1.1275-2  (g).  (h)  and  (j)  added 30142 

1.1275-2T  Removed 30143 

1.1275-3  (bXlXi)  revised 30143 

1.1275-4  Added 30143 

(aX2Xvl)    amended;    (aX2Xvll) 
redesignated    as    (a)(2Xvili); 

new  (a)(2)(vll)  added 618 

1.1275^  (aXD.  (b)(2).  (cXD.  (5). 
(d)  Introductory  text.  Exam- 
ples 4  through  9.  (eX2)  and 
(3Xv)  introductory  text  re- 
vised; (aX3Xi)  Introductory 
text.  (ii).  (cX3Xii)  and 
(eX3Xv)  Example  3  amended; 
(aX5),  (6)  and  (d)  Example  10 

added 30153 

1.1275-6  Added 30155 

1.1275-7T  Added 618 

1.1286-2T  Added 621 

1.1291-0  Added 68151 

1.1291-OT  Introductory  text  and 

table  amended 68151 

1.1291-9  Added 68151 

1.1291-9T  Removed 68153 

1.1291-10  Added 68153 

1.1291-lOT  Removed 68154 

1.1341  (0(2X1)  amended 33323 

1.1377-0  Added 67455 

1.1377-1  Added 67456 

1.1377-2  Added 67457 

1.1377-3  Added 67456 

1.1394-0  Added 27259 

1.1394-1  Added 27259 

1.1501-1  Removed 33325 

1.1502-0  Revised 33325 

1.1502-OA  Removed 33325 

1.1502-1  (b).  (0(1)  and  (2)  intro- 
ductory  text   revised:   (0(4) 

and  (j)  added 33325 

1.1502-lA  Removed 33325 

1.1502-2  (h)  revised 33326 

1.1502-2A  Removed 33325 

1.1602-3A  Removed 33325 

1.1502-9  (a)  and  (0  Example  5 33323 

1.1502-lOA  Removed 33325 


Note:  BoMIoc*  pog*  numbws  kKScol*  1996  ctangat. 


52 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1996  THROUGH  JANUARY  31.  1997 


TITLE  26  Chapter  l-Con. 

1.1502-11  (a)(2),  (3),  (4)  and 
(bK2Xiii)  Examples  1.  2  and  3 

33323 

(c)   redesigmated   from    1.1502- 
15(b);  new  (c)  heading  added 

33326 

1.1502-llA  Removed 33325 

1.1502-12  (b)  amended 33323 

1.1502-12A  Removed 33325 

1.1502-13  (c)(7)(ii)  Example  10. 
(g)(5)   Example   4  and   (h)(2) 

Examples  1  and  2 33323 

1.1502-13A  Removed 33325 

1.1502-14A  Removed 33325 

1.1502-15  (a)(1)  and  (3)  amended 

33323 

(b)  redesignated  as  1.1502-11(0: 

redesignated  as  1.1502-15A 33326 

1.1502-15A  Removed 33325 

Redesigrnated     from     1.1502-15; 

beading  revised;  (b)  added 33326 

1.1502-15T  Added 33326 

1.1502-16A  Removed 33325 

1.1502-17A  Removed 33325 

1.1502-18  (f)(l)(ii).  (lii).  (2X1).  (ii), 

(4)  Example  and  (5) 33323 

1.1502-18A  Removed 33325 

1.1502-19A  Removed 33325 

1.1502-20  (a)(1).  (cX4)  Example  7 
and  (gX3)  Examples  1  and  2 

amended 33323 

1.1502-21  (bXl).  (2X1)  and  (eXlXD 

amended 33323 

Redesignated  as  1.1502-21A 33326 

1.1502-21A  Redesignated  Arom 
1.1502-21;     heading     revised; 

(dX4).  (e)(3)  and  (h)  added 33328 

1.1502-21T  Added 33328 

1.1502-22  (aXlXii).  (3)  and  (bXD 

amended 33323 

Redesignated  as  1.1502-22A 33333 

1.1502-22A  Redesignated  trom 
1.1502-22;     heading     revised; 

(dH3)  and  (e)  added 33333 

1.1502-22T  Added 33333 

1.1502-23  Amended 33323 

Redesignated  as  1.1502-23A 33334 

1.1502-23A  Redesignated  flrom 
1.1502-23;  heading  revised;  ex- 
isting  text   redesignated  as 

(a):  (b)  added 33334 

1.1502-23T  Added 33334 

1.1502-26  (a)(lXii)  amended 33323 

1.1502-30A  Removed 33325 

1.1502-31  A  Removed 33325 


1.1502-32  (b)(5)  Example  2  amend- 
ed  33323 

1.1502-32A  Removed 33325 

1.1502-33A  Removed 33325 

1.1502-34A  Removed 33325 

1.1502-35 A  Removed 33325 

1.1502-36 A  Removed 33325 

1.1502-37 A  Removed 33325 

1.1502-38 A  Removed 33325 

1.1502-39A  Removed 33325 

1.1502-40A  Removed 33325 

1.1502-41  (a)  and  (b)  amended 33323 

Redesignated  as  1.1502-41A 33334 

1.1502-41A  Removed 33325 

Redesignated     from     1.1502-41; 

heading  revised;  (c)  added 33334 

1.1502-42  (f)(4XiXA)  and  (j)  Exam- 
ple 4 33324 

1.1502-42A  Removed 33325 

1.1502-43  (bX2Xv)  through  (vill) 

amended 33324 

1.1502-43A  Removed 33325 

1.1502-44  (b)(2)  and  (3)  amended 

33324 

1.1502-44A  Removed 33325 

1.1502-45A  Removed 33325 

1.1502-46A  Removed 33325 

1.1502-47  (hX2Xi)  through  (iv). 
(vli)  Example,  (3XIii).  (iv). 
(V).  (4Xi).  (ii).  (111).  (kX5). 
(l)(3Xi).  (mX2Xii).  (3Xi). 
(vlXA),  (vli).  (ix).  (5)  Exam- 
ple  4,    (0X2X1).    (11)   and   (q) 

amended 33324 

1.1502-47A  Removed 33325 

1.1502-48A  Removed 33325 

1.1502-49A  Removed 33325 

1.1502-50A  Removed 33325 

1.1502-51  A  Removed 33325 

1.1502-78  (a)  amended 33324 

1.1502-79      (aXlXi)      and      (bXl) 

amended 33324 

(cXl).  (dXl)  and  (eXD  amended 

33325 

(a)    and    (b)    redesignated    as 
1.1502-79A(a)  and  (b);  new  (a) 

and  new  (b)  added 33334 

1.1502-79A  Added;  (a)  and  (b)  re- 
designated from  1.1502-79A(a) 

and  (b) 33334 

1.1502-80  (c)  amended 33325 

1.1502-90T  Added 33336 

1.1502-91T  Added 33337 

1.1502-92T  Added 33341 

1.1502-93T  Added 33351 

1.1502-94T  Added 33352 
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1.1502-95T  Added 33355 

1.1502-96T  Added 33362 

1.1502-98T  Added 33364 

1.1502-99T  Added 33364 

1.1502-100  (c)(2)  amended 33325 

1.1503-2  (dX2Xi).  (ii).  (4)  Exam- 
ples 1  and  2,  (g)(2Kvii)(B)(l), 
(2).  (E),  (G)  Examples  1  and  2 

and  (hX3)  amended 33325 

1.1503-2A  (f)(lXi)  introductory 
text,  (C).  (2X1).  (ii)  and  (4) 

Example  2  amended 33325 

1.1652-1  (aX3Xi)  and  (bXl)  amend- 
ed  33325 

1.6038B-1T  (bX2Xi)  amended;  (e) 

added 42177 

1.6045-1  (q)  amended 53060 

1.6045-lT  Added 53060 

1.6045-2  (i)  amended 53060 

1.6045-2T  Removed 46720 

Added 53060 

1.6049-4  (b)(1).  (2)  introductory 
text.  (3).  (4)  amended;  (b)(5) 
added;  authority  citation  re- 
moved  17573 

1.6049-5  (bXD  introductory  text 
revised;  (c)  amended;  author- 
ity citation  removed 17573 

1.6049-6    (eK4)    redesignated    as 

(e)(5);  new  (eX4)  revised 17574 

(eK4)  corrected 40993 

1.6049-8  Added 17574 

1.6081-2  Added 69029 

1.6081-2T  Removed :....69029 

1.6081-3T  Removed 69029 

1.6081-1  (a)  and  (c)  revised;  (d) 

and  (e)  added 69030 

1.6081-4T  Removed 69030 

1.6081-6  Added 69030 

1.6081-7  Added 69030 

1.6115-1  Added 65954 

1.6655(e)-l  Added 65322 

1.6655(e)-lT  Removed 65322 

1.6662-0  Corrected 14248 

1.6662-5T  (eX4Xili)  corrected 14248 

1.6662-6  (dK2XiiiXA).  (D)  and  (e) 

Elxample  corrected 14248 

1.6695-1  (b)(1)  amended 65320 

1.6695-lT  Removed 65320 

1.7703-1  Redesignated  fi:*om  1.143- 

1;  eff.  6-16-97 2283 

18.1377-1  Removed 67458 

20.2056A-0  Amended 60553 

20.2066A-2  (d)  added 60553 

20.2056A-2T  Removed 60559 


26.2601-1  (bXlXvXD)  Examples  2. 
4.  6.  (4Xi)  and  (c)  corrected; 
(bX3Xiii)  introductory  text. 
(A)  introductory  text.  (1), 
(2),  (B)  and  (C)  correctly  des- 
ignated as  (bX3XiiiXA)  intro- 
ductory text.  (7)  introduc- 
tory text.  (J),  (ii),  (2)  and  (J); 
new   (bX3XiiiXA)(J)  and  (B) 

correctly  added 29653 

(bX3XiiiXB)  amended 43656 

26.2612-1    (aX2Xii)    and    (bXlXD 

corrected 29653 

26.2632-1  (dXl)  corrected 29654 

26.2642-2  (bX3KiiXB)  corrected 29654 

26.2642-4  (aX3)  and  (b)  Example  5 

corrected 29654 

26.2642-6  (bXD  amended 43656 

26.2652-1  (aX2)  and  (6)  Examples  1 

and  5  corrected 29654 

26.2654-1  (aXlXiiXA),  (5)  Exam- 
ples   5,    8.    (bXlXiiXA)    and 

(ii)(C)(7)  corrected 29654 

(aXDdiXB)  revised 43656 

26.2662-1  (c)(2)(vi)  Example  1  cor- 
rected  29654 

26.2663-2  (cX2).  (d)  Example  3  and 

(e)  corrected 29654 

31  Authority  citation  amended 

27008 

Technical  correction 40993 

Authority  citation  amended 24 

31.3402(f)(6>-l  (a)  heading,  (b) 
heading  and  (c)  added;  (a) 
amended;  authority  citation 

removed 24 

31.3402(f)(6)-2T  Removed 24 

31.3406(g)-l  (d)  added 17574 

31.6011(a)-4  (b)  amended 27008 

31.6011(a)-4T  Removed 27008 

40.6011(a)-l  (c)  amended;  (d)  re- 
moved  58005 

40.6011(a)-2  (bX2)  amended 58005 

40.6302(c)-l  (bXlXii),  (6Xii). 
(6Xiii).  (cX2Xiv).  (3Xiii)  and 
(g)  removed;  (bXlXiii), 
(6Xiii).  (c)(3Xiv).  (e)  and  (f) 
redesignated  as  (bXlXii). 
(5Xii).  (cX3Xiii).  (f)  and  (g); 
(a).  (bXlXi),  new  (5Xii). 
(6Xii).  (c)(2XiXA).  (iiiXB)  and 
new  (fX3Xii)  amended;   new 

(e)  added 58005 

40.6302(c)-2  (b)(2XiXA)  and  (iiXB) 

amended;  (c)  revised 58005 
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40.6302(c)-3  (f)  and  (g)  redesig- 
nated as  (g)  and  (h);  (b)(l)(ii). 

(3)  and  new  (h)  amended:  new 

(f)  added 58006 

40.6302(c)-4    (d)    redesignated    as 

(e):   (a),   (b)(1)  and   new   (e) 

amended:  new  (d)  added 58007 

40.6302(c)-5T  Removed 58007 

40.9999-1     Examples     1     and     3 

amended 58007 

48  Authority  citation  revised 66216 

48.4082-2  (a)  amended 58007 

48.4082-5T  Added 66216 

48.4083-1  (b)(1)  introductory  text 

and  (d)(1)  amended 58007 

48.4101-1  (f)(3)(ii)(D)  corrected 28053 

48.6427-7  Removed 58007 

48.6714-1  Redesignated  as  48.6715- 

1 58007 

48.6715-1  Redesignated  trom 
48.6714-1:     (a)     introductory 

text  amended 58007 

48.6715-2T  Added 66216 

49.4291-1  (Subpart  F)  Added 58007 

53.6011-1  (b)  amended 26 

53.6071-lT  Added 26 

301  Authority  citation  amended 

26790.  33367.  65320.  66220.  67459 

301. 601 1-2T  Added 53060 

301.6061-1  Revised 65320 

301.6061-lT  Removed 65320 

301.610Q(n)-l  (a)  introductory 
text,  (2).  concluding  text,  (d) 
introductory  text,  (2).  (e)(1) 
and  (2)  amended:  (eK3)  added: 
authority  citation  removed 

66218 

301.6103(1)(14)-1  Redesignated 
from  301.6103(1)(14)-1T:  head- 
ing amended 66220 

301.6103(1)(14)-1T  Redesignated  as 

301. 6103(1  X14)-l 66220 

301.6109-1  (a)(1),  (b),  (c),  (d)(2),  (f), 

(g)  and  (h)  revised:  (dK3)  and 

(4)  added 26790 

(dK3)(iv)(AK7)  correctly  re- 
vised; (h)(1)  corrected 33657 

(bX2)(iii)  and  (iv)  amended; 
(dX2)  redesignated  as 
(dX2Xi);  (bX2Xv),  new 
(dX2Xi)     heading     and     (ii) 

added 66588 

301.6156-1  Removed 58008 

301.6206-1  Removed 58008 

301.6231(aX7)-l    Redesignated    as 

301.6231(a)(7>-lT 37683 


Added 67459 

301.6231(a)(7)-lT        Redesignated 

from  301.6231(a)(7)-l 37683 

Removed 67459 

301.6321(aK7)-2  Added 67462 

301.6336-1  (c)(3)  revised:  (cK4) 
through  (9)  redesignated  as 
(c)(5)  through  (10):  new  (cK4) 

added 66217 

301.6402-7  (gX2Xiii),  (3)  Example 
2     and     (h)(lHii)     Example 

amended 33325 

301.6415-1  Removed 58008 

301.6416-1  Removed 58008 

301.6417-1  Removed 58008 

301.6418-1  Removed S8008 

301.6419-1  Removed 58008 

301.6420-1  Removed 58008 

301.6421-1  Removed 58008 

301.6423-1  Removed 58008 

301.6651-1  (c)(3)  amended 69031 

301.6651-lT  Removed 69031 

301.6675-1  Removed 58008 

301.6905-1     Undesignated    center 

heading  revised 58008 

301.7(X)1-1     Undesignated    center 

heading  removed 58008 

301.7011-1  Undesignated  center 
heading  and  section  removed 

58008 

301.7232-1  Removed 58008 

301.732»-1  Removed 58008 

301.7503-1  (a)  amended;  (b)  re- 
vised: (c)  removed 42179 

301.7701-1  Revised 66588 

301.7701-2  Revised 66589 

301.7701-3  Revised 66590 

301.7701-4  (b),  (cKl).  (2)  Examples 

1  and  3  amended;  (f)  added 66592 

301.7701-4(e)  Added 19191 

301.7701-6  Revised 66593 

301.7701-7  Removed 66593 

301.9100-lT  Added 33367 

301.910a-2T  Added 33368 

301. 9100-3T  Added 33368 

601.101  (b)  amended;  (c)  removed 
58008 

601.102  (bX2Xi)  and  (11)  revised; 
(bX2Xiil),  (iv)  and  (c)  re- 
moved  58008 

601.104    (a)(4)    and    (5)   removed; 

(cX4)  amended 58008 

601.201  (a)(2)  amended 58008 

601.202  (cKl)  amended 58008 

601.203  (a)(1)  amended 58008 
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601.301—601.328  (Subpart  C)  Re- 
moved  58008 

601.401—601.405       (Subpart       D) 

Heading  revised 58008 

601.402  Removed 58008 

601.403  Removed 58008 

601.404  Removed 58008 

601.405  Removed 58008 

601.9000  (Subpart  J)  Removed 58008 

602  Technical  correction 40993 

602.101  (c)  table  corrected  (OMB 

numbers) 14248 

(c)  table  amended  (OMB  num- 
bers)17574.  19192.  26792.  27008. 
30159.  33321,  33335.  33365.  33370, 
42178.  46720.  53066,  58008.  60550, 
60559.  65323.  65955.  66593.  67458. 
67462.67726.68154.68641.69031 
(c)  table  amended  (OMB  num- 
bers)   24.  941 

(c)  table  amended  (OMB  num- 
bers); eff.  5-16-97 2305 

Proposed  Rules: 

1—799  (Ch.  I) 68697 

3563 

1  14517,  15204.  15743,  17614,  20503, 
20766,  20767,  21985,  21988,  27036, 
27833,  27834,  28118,  28821,  30845, 
31426,  31473,  31474,  32728,  35696, 
36320,  39104,  42217,  42401,  43695, 
44023.  44024,  48656,  49279,  49715, 
50778,  51256,  52902.  53161,  53688, 
56647,  58020,  58152,  58798,  65371, 
66000,  67260.  67508,  67510,  67512, 
67752,  68175 

71.  72,  77,  81,  361.  694,  955.  1700.  1701. 

1702.  2064,  2068,  2335,  2336,  2633, 
3244,  3848,  4024 

20 43197 

25 16623,43197 

26 29714 

31      17614.  20767.  28823.  36320,  42401 

32 20767 

35a 17614.  20767.  28823, 42401 

48 66246 

53 84 

301    17266,  17614,  20503,  21989,  28823, 
30012,42401,53161 

77,  955,  2068,  4024 

502 17614,  28823,  42401 

503 17614,  28823,  42401 

509 17614,  28823,  42401 

513 17614,  28823,  42401 

514 17614,  28823,  42401 

516 17614,  28823.  42401 
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517 17614,  28823,  42401 

520 17614,  28823.  42401 

521 17614,  28823.  42401 

602 81 

TITLE  27-ALCOHOL.  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I— Bureau  of  Alcohol,  To- 
bacco and  Firearms,  Depart- 
ment of  the  Treasury  (Parts 
1-299) 

1  Revised 26097 

1.3  (b)  removed;  (c)  redesignated 

as  (b);  new  (b)  revised 20723 

2  Removed 26097 

3  Removed 26097 

4.3  (b)  removed:  (c)  redesignated 

as(b) 20723 

4.21  (gXD  amended 20723 

5.3  (b)  removed;  (c)  redesignated 

a8(b) 20723 

7.3  (b)  removed;  (c)  redesignated 

asCb) 20723 

9.84  (c)  revised 29953 

9.152  Added 29952 

9.153  Added 67466 

16  Authority  citation  revised 54936 

16.22  (d)  removed 20723 

16.33  Added 54936 

17  Added 31412 

18.13  OMB  number 37003 

18.14  OMB  number 37003 

18.16  (b)   removed;    (c)   redesig- 
nated as  (b) 20723 

18.17  OMB  number 37003 

18.21  OMB  number 37003 

18.22  OMB  number 37003 

18.24  OMB  number 37003 

18.26  OMB  number 37003 

18.27  OMB  number 37003 

18.31  OMB  number 37003 

18.32  OMB  number 37003 

18.33  OMB  number 37003 

18.34  OMB  number 37003 

18.35  OMB  number 37003 

18.36  OMB  number 37003 

18.37  OMB  number 37003 

18.38  OMB  number 37003 

18.51  OMB  number 37003 

18.52  OMB  number 37003 

18.54  OMB  number 37003 

18.55  OMB  number 37003 

18.56  OMB  number 37003 

18.61  OMB  number 37003 
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TITLE  27  Chaptorl-Con. 

18.62  0MB  number 37003 

18.63  0MB  number 37003 

18.65  OMB  number 37003 

19.57  Undesigrnated  center  head- 
ing and  section  added 31425 

19.58  Added 31425 

19.61  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  revised 
20724 

19.69  Removed 31426 

19.534  Revised 20724 

19.581  (a)  amended 20724 

19.592  Amended 20724 

19.780  (c)(4)  and  (5)  revised 31426 

20.21  (b)  removed;  (c)  redesig- 
nated as  (b) 20724 

21.2  (b)  removed;  (c)  redesigrnated 
as(b) 20724 

22.21  (b)  removed;  (c)  redesig- 
nated as  (b) 20724 

24.20  (b)  removed;  (c)  redesig- 
nated as  (b) 20724 

24.65  (c)  revised 31030 

24.67  (b)  and  (c)  revised 31030 

24.246  (b)  table  amended 21079 

24.248  Amended 21079 

24.295  (a)  revised 31030 

25.3  (b)  removed;  (c)  redesignated 
as(b) 20724 

25.221  (a)  amended 20724 

30  Authority  citation  revised 37003 

30.22  Amended 37003 

30.23  Amended 37004 

30.24  (a)  amended 37004 

30.32  (c)  amended 37004 

30.43  Amended 37004 

30.51  Amended 37004 

47  Policy  statement 18678 

53.3  Revised 37005 

53.21  (b)  removed;  (c)  and  (d)  re- 
designated as  (b)  and  (c) 20724 

53.103  Heading  amended 20724 

53.131  (a)(5)  amended 37005 

53.132  (c)(2)(i)  revised;  (c)(2)(iil) 
added 37005 

53.133  (b)  introductory  text 
amended 20724 

(d)(2)  revised;  (d)(4)  added 37006 

53.134  (d)(2Xiii)  revised;  (d)(2)(iv) 
added 37006 

53.135  (c)(1)  revised;  (c)(3)  added 
37006 

53.179  (b)(l)(iii)  revised;  (b)(l)(iv) 

added 37006 

55  Authority  citation  revised 38085 

Notice  of  regulatory  review 1386 


55.11  Amended 38085 

55.21  (b)  removed;  (c)  redesig- 
nated as  (b) 20724 

55.181  (Subpart  J)  Added 38085 

70  Authority  citation  revised 31030, 

31426 

70.1  (e)  and  (f)  added 29955 

Revised 31031 

70.2  Added 31031 

70.11  Amended 29955 

70.321  (a)  amended 31426 

70.411  (c)(2)  revised 31031 

(c)(2)(v)  and  (vii)  removed; 
(c)(2)(vi)  redesignated  as 
(c)(2)(v);  new  (c)(2)(vi)  added; 
(c)(17)  amended 31426 

70.414  (a)  and  (g)  revised 31031 

(j)  revised 31426 

70.501—70.509  (Subpart  F)  Added 

31031 

70.601—70.610  (Subpart  G)  Added 

31033 

70.701—70.702  (Subpart  H)  Head- 
ing added 29955 

70.701  Redesignated  from  71.41; 
(a)(1),  (d)(1)  and  (2)(i)(B) 
amended 29955 

70.702  Redesignated   from   71.42; 

(a)  amended 29955 

70.801—70.803  (Subpart  I)  Heading 

added 29955 

70.801  Added 29955 

70.802  Redesignated  fi-om  71.26 29955 

(a),  (d).  (f)  and  (g)  amended 29956 

70.803  Redesignated  from  71.27 29955 

71  Removed 29956 

71.26  Redesignated  as  70.802 29955 

71.27  Redesignated  as  70.803 29955 

71.41  Redesignated  as  70.701 29955 

71.42  (c)(1)  removed;  (c)(2)  redes- 
ignated as  (c) 20724 

Redesignated  as  70.702 29955 

170  Authority  citation  revised 31035. 

31426 

170.21—170.28  (Subpart  B)  Re- 
moved  20724 

170.60—170.79  (Subpart  D)  Re- 
moved  20724 

170.85—170.100  (Subpart  E)  Re- 
moved  31035 

170.101—170.119  (Subpart  F)  Re- 
moved  20724 

170.301—170.311  (Subpart  O)  Re- 
moved  3UI35 

170.611—170.618  (Subpart  U)  Re-      ^ 
moved 31426 
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178.21  (b)  removed;  (c)  redesig- 
nated as  (b) 20724 

178.40a  (b)(1)  amended 39321 

178.57  (c)  amended 39321 

178.92    (c)(1)    introductory    text 

and  (iii)  amended 39321 

178.116  Revised 39321 

178.119  Revised 39322 

179.21  (b)  removed:  (c)  redesig- 
nated as  (b) 20725 

194  Authority  citation  revised 31426 

194.33  (b)  revised 31426 

194.41  (b)  removed;  (c)  redesig- 
nated as  (b) 20725 

194.191  (a)  amended 31426 

197  Removed 31426 

197.2  (b)  removed;  (c)  redesig- 
nated as  (b):  new  (b)  revised 
20725 

200.3  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  revised 
20725 

200.5  Amended 29956 

200.25  Amended 2995! 

200.27  Amended „ 2995: 

200.29  Amended 299S: 

200.31  Amended 2995: 

200.35  Amended 2995: 

200.36  Amended 2995: 

200.37  Amended 2995: 

200.38  Amended 2995 

200.45  Amended 2995 

200.46  Amended 2995: 

200.48  Amended 2995: 

200.49  Amended 2995: 

200.49a  Amended 2995: 

200.49b  Amended 2995: 

200.55  (a)  amended 2995: 

200.57  Amended 2995: 

200.59  Amended 2995 

200.60  (a),  (b)  and  (c)  amended 2995: 

200.61  Amended 2995: 

200.62  Amended 2995: 

200.63  Amended 2995: 

200.64  (a),  (b)  and  (c)  amended 2995 

200.65  Amended 2995: 

200.70  Amended 2995: 

200.71  Amended 2995: 

200.72  Amended 2995 

200.73  Amended 2995: 

200.75  Amended 2995 

200.78  Amended 2995 

200.79  (b)  amended 2995: 

200.80  Amended 2995 

200.85  Amended 2996 

200.95  Amended 2995: 


200.105  Amended 29957 

200.106  Amended 29957 

200.107—200.110         Undesignated 

center  heading  amended 29957 

200.107  Amended 29957 

200.107a  Amended 29957 

200.108  Amended 29957 

200.109  Amended 29957 

200.110  Amended 29957 

200.115  Amended 29957 

200.116  Amended 29957 

200.117  Amended 29957 

200.126  Amended 29957 

200.129  Amended 29957 

250.2  (b)  removed;  (c)  redesig- 
nated as  (b) 20725 

250.11  Amended 31427 

250.51  (a)  and  (c)  amended 31427 

250.171  Amended 31427 

250.172  Revised 31427 

250.173  (a)  and  (d)  amended;  (c) 
introductory  text  revised 31427 

250.221  (a)  and  (c)  amended 31427 

250.307  Amended 31427 

250.308  Revised 31427 

250.309  (a)  and  (d)  amended;  (c) 
introductory  text  and  (1)  re- 
vised  31427 

251.2  (b)  removed;  (c)  redesig- 
nated as  (b) 20725 

252  Authority  citation  revised 20725 

252.2  (b)  removed;  (c)  redesig- 
nated as  (b) 20725 

252.216  Amended 20725 

270.1  Revised 54085 

270.11  Amended 54085 

270.41  (b)  removed:  (c)  redesig- 
nated as  (b) 20725 

270.351—270.478       (Subpart       K) 

Added 54085 

275.21  (b)  removed;  (c)  redesig- 
nated as  (b) 20725 

275.30  Revised 37004 

275.31  Revised 37004 

275.32  Revised 37004 

275.33  Revised 37004 

275.34  Revised 37004 

275.35  Revised 37004 

275.39  Removed;  new  275.39  redes- 
ignated from  275.39a 37004 

275.39a  Redesignated  as  275.39 37004 

275.63  (a)  amended 54095 

275.72a  Removed;  new  275.72a  re- 
designated from  275.72b 37004 

275.72b  Redesignated  as  275.72a 37004 

275.72c  Removed 37004 
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TITLE  27  Chapter  i-Con. 

275.85  Concluding  text  amended 
5409S 

275.85a  (b)  amended 5409S 

275.86  Amended 5409S 

275.115a  (a)(1)  and  (bXD  amended 

54095 

275.137  Introductory  text  amend- 
ed  54095 

275.140  Amended 54095 

275.151—275.153  (Subpart  H)  Re- 
moved  37004 

275.183  Removed 37004 

285  Removed 54095 

285.2   (b)   removed;    (c)   redesig- 
nated as  (b) 20725 

290.2   (b)   removed:   (c)  redesig- 
nated as  (b) 20725 

295.34  Amended 54096 

296.171—296.181   (Subpart  H)  Re- 
moved  20725 

Proposed  Rules: 

1 33391.  33393,  33395.  33396.  33405 


4 40568.56928 

5 30015. 40568.  49715.  56928.  57597 

7 40568,  56928.  57597 

9 46403 

18 30017 

19 39929.  40568.  56928 

20 30019. 40568.  56928 

21 39929 

22 30019,  40568.  56928 

24 40568.  56928 

25 40568.  56928 

27 40568.  56928 

53 37022.  45377 

55 53688 

70 30013,  40568.  56928 

178 39372.  47095 

250 30021.  40568.  56928 

261 40568.  56928 

252 41500.  55238 

290 41500.  55238 

301 33408 
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TITLE  28- JUDICIAL 
ADMINISTRATION 

Chapter  I— Deportinent  of  Justice 
(Ports  0-199) 

Pa«e 
0.100—0.104  (Subpart  R)  Appendix 

amended 46720 

0.116  Amended 59305 

0.197  Added;  interim 48406 

2.1  (c).  (d)  and  (e)  revised 55743 

2.17  (a)  revised 55743 

2.26  (b)  revised 55743 

2.27  (a)  revised 55743 

2.28  (f)  revised 55743 

2.62  (h)  introductory  text.  (1)  in- 
troductory text  and  (5) 
amended;  (hK6)  revised. 38570 

(h)(6)  corrected 54096 

(e)  revised;  interim 54097 

2.64  Re  vised 55743 

2.67  Removed 55743 

9  Revised 316 

14  Appendix  amended 66220 

16.96  (k)(4)  amended;  (n)  and  (o) 

added 65180 

16.98  (d)(6)  revised 2908 

29  Added 40725 

31.303  (dXlKi).  (v).  (eX2),  (3). 
(fK2).  (3Xvl).  (4Xvi).  (5XiXC), 
(iii).  (iv),  (6Xi)  and  (ii)  re- 
vised; (fX4Xiv).  (V)  and  (j)  in- 
troductory text  amended 65136 

36.407  Revised 39324 

42  Notice 42556 

42.1—42.3  (Subpart  A)  Authority 

citation  revised 34729 

42.1  Re  vised 34730 

(b)  corrected 43119 

45  Authority  citation  revised 59015 

Heading  revised;  interim 59015 

45.1  Added;  interim 59015 

45.2  Redesignated  firom  45.735-4; 
interim 59815 

45.3  Redesignated  firom  45.735- 
5(b);  heading  revised;  interim 
59815 

45.4  Redesignated  &t)m  45.735-7a; 
interim 59615 

45.735-1  Removed;  interim 59615 

45.735-2  Removed;  interim 59615 

45.735-3  Removed;  interim 59615 

45.735-4  Redesignated  as  45.2;  in- 
terim  59615 

45.735-5  (a)  removed;  interim 59615 


(b)   redesignated   as   45.3;    in- 
terim  59815 

45.735-6  Removed;  interim 59815 

45.735-7  Removed;  interim ....59815 

45.735-7a    Redesignated   as   45.4; 

interim 59815 

45.735-8  Removed;  interim 59815 

45.735-9  Removed;  interim 59815 

45.735-10  Removed;  interim 59815 

45.735-11  Removed;  interim 59815 

45.735-12  Removed;  interim 59815 

45.735-14  Removed;  interim 59815 

45.735-14a  Removed;  interim 59815 

45.735-15  Removed;  interim 59815 

45.735-16  Removed;  interim 59815 

45.735-17  Removed;  interim 59815 

45.735-18  Removed;  interim 59815 

45.735-19  Removed;  interim 59815 

45.735-21  Removed;  interim 59815 

45.735-22  Removed;  interim 59815 

45.735-23  Removed;  interim 59815 

45.735-24  Removed;  interim., 59815 

45.73&-25  Removed;  interim 59815 

45.735-26  Removed;  interim 59815 

45.735-27  Removed;  interim 59815 

45  Appendix  removed;  interim 59815 

50  Authority  citation  revised 49260 

50.22  Added;  interim 49260 

74.4  Re  vised 51012 

82  Removed;  interim 38086 

90.60—90.67  (Subpart  D)  Added 40733 

91  Authority  citation  revised 49970 

Technical  correction 54333 

91.21—91.24   (Subpart   C)  Added; 

interim 49970 

92  Added;  interim 49972 

Regulation  at  61  FR  49972  con- 
firmed  69032 

Chopter  III— Federol  Prison  IrnJus- 
tries.  Inc..  Department  of  Jus- 
tice (Ports  300-399) 

345.11  (cXl)  revised 59168 

Chopter  V— Bureau  ofPrisons.  De- 
portment of  Justice  (Ports 
500-599) 

513  Authority  ciUtion  revised 64950 

513.30-513.68  (Subpart  D)  Added 

64950 

522.30  (Subpart  D)  Revised 64953 

524  Authority  citation  revised 47795 

524.12  (c)  amended;  (f)  removed 
47795 

524.15  Amended 47795 
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TITLE  28  Chapter  V-Con. 

524.16  Revised 47795 

524.17  Added 47795 

524.70—524.76  (Subpart  F)  Re- 
vised  40143 

540  Authority  citation  revised 5756A 

540.70  Revised:  interim 5756* 

540.71  (a),  (d)  and  (e)  amended; 
Interim 57568 

540.72  Added;  Interim 57569 

541.22  (a)(6)(l).  (HI)  and  (iv)  re- 
vised  47795 

543.11  (a),  (d)  and  (f)  revised;  (h) 

amended 4893 

544.10—544.13  (Subpart  B)  Re- 
moved  47796 

544.81  (g)  revised 47795 

552  Authority  citation  revised 38042 

552.20  Introductory  text  amend- 
ed; (a)  through  (e)  revised 39800 

552.21  (d)  amended 39800 

552.22  (c)  revised;  (g)  amended 39800 

552.24  Introductory  text,  (a),  (0 

and  (g)  revised;  (d)  amended 

39800 

552.26  Revised 39801 

552.30—552.33  (Subpart  D)  Re- 
vised  38042 

553  Authority  citation  revised 4894 

553.11  (d)  revised 4894 

571.10  Revised 38043 

571.20  Revised 47795 

Proposed  Rules: 

16 37425.  541 12 

17 36678 

31 34770 

38 37964 

58 37426 

100 58799 

540 64954 

d4«5 ooOtO 

553 56096 

TITLE  29-LABOR 

Subtttte  A— Office  of  the  Secretary 
of  Labor  (Parts  0-99) 

0  Authority  citation  revised 57286 

0.735-1  Added 57287 

0.735-2  (Subpart  A)  Redesignated 
from    0.735-12    (Subpart    A): 

heading  revised 57287 

0.735-12    (Subpart    C)    Redesig- 
nated as  0.735-2  (Subpart  A) 
57287 


0.735-13  Removed 57287 

0.737-1—0.737-11  (Subpart  B)  Re- 
designated from  Subpart  F; 
authority  citation  removed 

57287 

1.7  Partial  stay  at  58  FR  58954 

extended 68641 

4  Authority  citation  revised 40716 

4.2  Revised 68663 

4.6  (q)  introductory  text  revised 

68663 

4.52  Redesignated   as   4.53;   new 

4.52  added 68664 

4.53  Redesignated   as   4.54;    new 

4.53  redesignated  ftom  4.52 68664 

4.54  Redesignated   as   4.56;    new 

4.54  redesignated  ft-om  4.53 68664 

4.55  Redesignated   as   4.56;    new 

4.55  redesignated  ft-om  4.54 68664 

4.56  Redesignated  from  4.55 68664 

4.112  Re  vised 68664 

4.181  (bKD  revised 40716 

5  Authority  citation  revised 40716 

5.2  Partial  stay  at  58  FR  58954 

extended 68641 

5.5  (b)  revised 40716 

Partial  stay  at  58  FR  58954  ex- 
tended  68641 

5.15  (b)(1)  and  (2)  removed;  (b)(3). 
(4)  and  (5)  redesignated  as 
(bKD.  (2)  and  (3) 40716 

CtKipter  I— National  Labor 
Relations  Board  (Parts  100-199) 

101.39  Revised 65182 

102  Technical  correction 1361 

102.21  Revised 65331 

102.24  (a)  amended 1668 

102.25  Amended 1668 

102.30  (c)  amended 1668 

102.34  Amended 1668 

102.35  (b)  introductory  text.  (1). 

(3)  and  (5)  amended 1668 

102.36  Amended 1668 

102.42  Amended 1668 

102.44  Removed 65331 

102.66  (d)  removed;  (e).  (f)  and  (g) 

redesignated  as  (d),  (e)  and 

(f) 65331 

102.98  (a)  and  (b)  designation  re- 
moved  65182 

102.99  (a)  removed;  (b)  and  (c)  re- 
designated as  (a)  and  (b) 65182 

102.117  (p)  and  (q)  added 66183 

102.149  (b)  amended 1668 
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102.156—102.167       (Subpart       U) 

Added;  interim 38371 

102.168—102.176       (Subpart       V) 

Added;  interim 38373 

102.177  (Subpart  W)  Added 65331 

Ct>apter  il— Office  of  Labor-Man- 
agement Programs,  Department 
of  Labor  (Parts  200-299) 

270  Removed 51597 

Ctiapter  IV— Office  of  Labor-Man- 
agement Standards,  Depart- 
ment of  Labor  (Parts  400—499) 

402  Policy  statment 67942 

403  Policy  statment 67942 

404  Policy  statment 67942 

405  Policy  statment 67942 

406  Policy  statment 67942 

408  Policy  statment 67942 

409  Policy  statment 67942 

Ctiapter  V— Wage  and  Hour  Divi- 
sion, Department  of  Labor  (Parts 
500-899) 

504  Revised 51014 

506  Re  vised 51014 

506.500—506.541  (Subpart  F)  Reg- 
ulation at  60  FR  3965,  3977 
confirmed 46990 

506.600—506.675  (Subpart  G)  Reg- 
ulation at  60  FR  3969,  3977 
confirmed 46990 

507  Revised 51014 

508  Revised 51014 

Ctiapter  XIV— Equal  Employment 
Opportunity  Commission  (Parts 
1600-1699) 


1691  Notice . 


.42556 


Ctiapter  XVII— Occupational 

Safety  and  Healtti  Administra- 
tion, Department  of  Labor  (Parts 
1900-1999) 

1910.11—1910.19  (Subpart  B)  Au- 
thority citation  revised 56831 

1910.19  (1)  added 56831 

(m)  added 1600 

1910.1000  Table  Z-1  amended 56831 

Table  amended 1600 

1910.1001  (j)(3)(v)  revised 43457 


1910.1051  Added  (0MB  number 
pending) 56831 

Added  (0MB  number  pending) 

leoi 

1915.1000  Table  Z-1  amended 56856 

Table  Z  amended 1619 

1915.1001  (hK2)(lil),  (k)(6).  (8)(vll), 
(9Kili).  (Iv)  and  (m)(l)(l)(A) 
revised 43457 

1915.1052  Added 1619 

1926.55  Appendix  A  amended 56656 

Appendix  A  amended 1619 

1926.416  (aK4).  (f)  and  (g)  removed 
41738 

1926.417  (d)  removed 41739 

1926.450-1926.454  (Subpart  L)  Re- 
vised  46104 

1926.451    (aX2)    corrected;    (c)(2) 

correctly  revised 59831 

(b)(2)(i)  note  added;  (0(6)  cor- 
rected; (d)(13)  correctly  re- 
vised  59832 

1926.453  OMB  number  pending 461 17 

(bK2)(v)  note  correctly  added 
59832 

1926.450—1926.454  (Subpart  L)  Ap- 
pendix E  corrected 59832 

1926.556  Removed 46131 

1926.1100—1926.1148    (Subpart    Z) 

Authority  citation  revised 56856 

1926.1101  (hK2Klil).  (k)(6),  (8Kvii). 
(9X111),  (Iv)  and  (mXDdXA) 
revised 43458 

1926.1152  Added 1619 

1952.94  (b)  revised 2560 

1952.95  (bXD  revised 2560 

1952.97  (c)  added 2560 

1952.114  (b)  revised 2560 

1952.115  (b)  revised 2560 

1952.117  (c)  added 2661 

1952.152  Heading  revised 66601 

1952.154  Added 66601 

1952.155  Revised 66601 

1952.156  Revised 66602 

1952.164  (b)  revised 2561 

1952.165  (b)  revised 2561 

1952.167  (b)  added 2561 

1952.204  (b)  revised 36824 

(b)  revised 2561 

1952.205  (b)  amended 3682S 

(b)  revised 2562 

1952.207  (b)  addeed 2562 

1952.227  (b)  added 55099 

1962.234  (b)  revised 2662 

1962.235  (b)  revised 2662 

1962.237  (b)  added 55099 


Note:  BoMtoc*  pog*  numban  Indteal*  1996  chongM. 
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TRLE  29  Chapter  XVII-Con. 

1952.237  (c)  added 2563 

1952.243  (b)  revised 2563 

1952.244  (b)  revised 2563 

1952.246  (c)  added 2563 

1952.253  (b)  revised 2563 

1952.254  (b)  revised 2563 

1952.256  (b)  added 2564 

1952.324  (b)  revised 2564 

1952.325  (b)(1)  revised 2564 

1962.327  (c)  added 55099 

(b)  added 2564 

1952.344  (b)  revised 2564 

1952.345  (b)  revised 2565 

1952.347  (c)  added 55099 

(d)  added 2565 

Chapter  XX— Occupational  Safety 
and  Healtti  Review  Commission 
(Parts  2200-2499) 

2200.201  (b)  revised 50712 

Ctiapter  XXV— Pension  and  Wel- 
fare Benefits  Administration,  De- 
partment of  Labor  (Parts 
2500-2599) 

2509  Authority  citation  revised 

33849 

2509.75-1  Removed 33649 

2509.75-2  (b)  removed 33S49 

2509.75-7  Removed 33*49 

2509.76-2  Removed 33«49 

2509.76-3  Removed 33«49 

2510.3-102  Revised 41233 

2520.103-6  (b)(1)  revised 33*49 

2520.103-7  Removed 33*49 

2520.104-2  Removed 33*49 

2520.104-3  Removed 33*49 

2520.104-5  Removed 33*49 

2520.104-6  Removed 33*49 

2520.104-28  Removed 33*49 

2520.104-45  Removed 33*49 

2520.104b-2  (b)  revised 33*49 

(c)  through  (f)  and  (h)  removed 
33*50 

2520.104b-4  (d)  removed 33*50 

2520. 104b-5  Removed 33*50 

2520.104b-12  Removed 33*50 

2550  Authority  citation  revised 

33*50 

2550.407a-3  Removed 33*50 

2550.407a^  Removed 33*50 

2550.407C-3  Removed 33*50 

2550.414b-l  Removed 33*50 

2550.414C-1  Removed 33*50 


2550.414C-2  Removed 33*50 

2550.414C-3  Removed 33*50 

2550.4140^  Removed 33*50 

Ctiapter  )(XVI— Pension  Benefit 
Guaranty  Corporation  (Parts 
2600-2699) 

Chapter  XXVI  Removed 34003 

Ctiapter  )0(Vil— Federal  Mine 
Safety  and  Healtti  Review  Com- 
mission (Parts  2700-2799) 

2703  Revised 39*72 

Ctiapter  XL— Pension  Benefit 
Guaranty  Corporation  (Parts 
4000-4999) 

Chapter  XL  Established 34003 

4000.1  Table  amended 67943 

4000.2  Table  amended 67943 

4001.2  Amended 639*9 

4011  Appendix  B  amended 65474 

4022.3  (a)  amended 67943 

4022.23  Table  corrected 36626 

4022.24  (c)(4)  corrected 36626 

4022.62  Elxample  3  and  (i)  cor- 
rected  36626 

4022.63  Corrected 36626 

4022  Appendix  amended 65474 

4041.2  Amended 67943 

4041A.2  Corrected 36626 

4043  Revised 63989 

4044  Appendixes  A  and  B  cor- 
rected  36626 

Appendixes  B  and  D  corrected 

36627 

Appendix  B  amended 36969,  423*4, 

4*406.  53623,  5*479,  65476 

Appendix  B  corrected 37316,  37795 

Appendix  D  amended 65476 

Appendix  B  amended 2017 

4065  Authority  citation  revised 

6399* 

4065.3  Existing   text  desigrnated 

as  (b);  (a)  added 6399* 

Proposed  Rules: 

1... 40366 

4 55239 

5 40366 

101 35172 

102 35172. 40369 

1600—1699  (Ch.  XrV) 34405 

1910 37849.47712 


Note:  BoMtac*  pog*  numbws  Indteat*  1996  changM. 
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1915 45923,69058 

1926 37849,66002 

1952 48443,  48446.  58358 

2500—2599  (Ch.  XXV) 68697 

3563 


2510. 
2704. 


4001. 
4007. 
4043. 
4065. 


.59845 

..OOTOl 

....4025 
.38409 
.66247 
.38409 
.38409 


TITLE  30-MINERAL  RESOURCES 

Ctiapter  I— Mine  Sofety  and 
Healtti  Administration,  Depart- 
ment of  Labor  (Parts  1—199) 

7.81—7.92  (Subpart  E)  Added 55504 

7.95—7.108  (Subpart  F)  Added 55518 

31  Removed 55525 

32  Removed 55525 

36  Heading  revised 55525 

36.1  Revised 55525 

36.2  Re  vised 55625 

36.6  (b)(2).  (3)  and  (4)  amended 55526 

36.9  (a)  amended 55526 

36.20  (b)  revised;  (c)  added 55526 

36.21  Amended 55526 

36.43  (a)  amended 55526 

36.48  Note  revised 55526 

56  Authority  citation  revised 36795 

Policy  statement 42787 

56.6000—56.6905  (Subpart  E)  Re- 
vised   36975 

56.18010  Revised 50436 

57  Authority  citation  revised 36801 

Policy  statement 42787 

57.6000—57.6960  (Subpart  E)  Re- 
vised  36801 

57.18010  Revised 50436 

70  Notice 45322 

70.1900  (Subpart  T)  Added 55526 

71  Notice 45322 

75.310  (a)(4)  corrected;  CFR  cor- 
rection  55567 

75.325  (f)  through  (k)  added 55526 

75.342  (b)(2)  and  (c)  introductory 

text  revised 55527 

75.344  (d)  removed;  (e)  redesig- 
nated as  (d) 55527 

75.371  (r)  revised;  (kk)  through 

(pp)  added 55527 

75.380  (0(3X1)  removed;  (fK3Kii) 
through  (V)  redesignated  as 
(f)(3)(i)  through  (iv) 55527 

note:  Bddfoc*  pog*  numbws  kKical*  1996  ctangM. 


75.400  Revised 55527 

75.1710  Revised 55527 

75.1710-1    Heading,    (a)    and    (f) 

amended 55527 

75.1900-75.1916       (Subpart       T) 

Added 55527 

76.360  (b)(7)  revised 55527 

150.13  Revised 55887 

Ctiapter  II— Minerals  Manage- 
ment Service.  Department  of 
tt)e  Interior  (Parts  200—299) 

203  Comment  period  extension 48834 

203.1  (Subpart  A)  Comment  pe- 
riod extension 40734 

203.50—203.56  (Subpart  B)  Com- 
ment period  extension 40734 

250.1  Introductory  text  amended; 
(aXl).  (b),  (cKl)  through  (4). 
(6).  (d),  (eXl)  through  (5). 
(0(1)  and  (gX2)  revised 60022 

(c)(7)  and  (gXD  revised 3795 

250.2  Amended 3795 

250.53  (b)  revised 60024 

250.67  Revised 3795 

250.122  (e)(4Ki)  introductory  text 
revised 60024 

250.123  (bX9Xi)  revised 60025 

250.126  (cXS).  (eX2)  and  (3)  re- 
vised  60025 

250.137  (bXlXli).  (c)(4Kii)  and 
(vli)  revised 60025 

250.138  (bX4Xi),  (6X1).  (7).  (8X1). 
(9).  (10).  (CX3),  (dXlXv).  (5) 
through  (9).  (eXlXi)  and  (2Xi) 
revised 60025 

250.175  Heading  revised;  (0  added 

3800 


250.180  (c)(6Xi),  (11).  (V).  (vi). 
(viiiXA).  (C).  (dX3Xiv). 
(vXB).  (0(2X1).  (11).  (iv).  (V) 
and  (vli)  revised 60026 

250.181  (cMl)  revised 60026 

250.291  (bX3)  and  (dX4)(i)  revised 
60026 

260.292  (bX4Xl)  revised 60026 

256.37  (a)  concluding  text  re- 
moved; (aX2)  revised;  (a)(3) 
added 55889 

256.47  (eX2)  revised 34732 
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TITLE  30 

Chapter  VII— Office  of  Surface 
Mining  Reclamation  and  En- 
forcement, Deportment  of  ttie 
Interior  (Ports  7M-999) 

735.23  Reinstated;  CFR  correc- 
tion  40155 

901.15  (e)  removed 37363 

902.15  (d)  added 4M42 

902.16  Introductory  text  and  (b) 
added 4B842 

906.15  (V)  added 59337 

913.15  (t)  added 37365 

913.16  (V)  removed 37365 

914.15  (rrr)  added 55746 

914.16  (o),  (q).  (r)  and  (t)  through 

(aa)  removed;  (ii)  added 55746 

917.15  (aaa)  added 66224 

917.16  (i)  revised 66224 

925.15  (V)  added 36376 

931.25  Added 36360 

931.26  Added 36361 

934.25  (e)  added 52694 

935.15  (bbbb)  added 46550 

(cccc)  added 55750 

(dddd)  added 1673 

935.16  Revised 1674 

936.15  (r)  added 36362 

(s)  added 67215 

937.772  Reinstated;  CFR  correc- 
tion  40155 

943.15  (o)  added 67218 

(p)  added 4458 

943.25  Revised 4458 

944.15  (hh)  added 46552 

944.16  (c)  and  (d)  removed 46552 

946.15  (kk)  added 42790 

(11)  added 46554 

948.15  (q)  added 36367 

948.16  (rrr)  removed;  (vvv)  added 
36367 

950.15  (X)  added 40746 

(y)  added 43969 

950.16  (q)  and  (bb)  through  (hh) 
removed;  (ii)  through  (11) 
added 40746 

Proposed  Rules: 

21 45925 

24 45925 

56 66346 

57 66346 

62 66346 

70 66346 

71 66346 


75 45925 

200—299  (Ch.  II) 55941 

202 49894,  52735,  59649 

206 37865.  39931.  48672.  49894,  52735. 

59849 

3742 

208 3742 

250 41541.  66639.  66966 

290 55607.  67515 

740 4836 

745 4836 

756 51070.  53664 

761 4836,  4864 

772 


870. 
902. 


....4836 
.64220 

....1074 


44gg 

906 IZ"'.'"Z'Z!! '.47722^  siwOO 

913 39612.  51613 

915 67967 

917 46577.  55247 

920 44256 

4502 

926 1408 

935 43696.  54373.  54375 

3491 

936 "...'.40369.49262.49264 

938 4504 

4504 

943 ".'."".'.". 36420.  44260.  56648 

946 38422.  461 10 

948 37023 

TITLE  31 -MONEY  AND 
FINANCE:  TREASURY 

Subtitle  A— Office  of  ttie  Secretary 
of  the  Treasury  (Parts  0—50) 

1  Determination 7. 60559 

Chapter  i  I— Fiscal  Service,  De- 
partment of  the  Treasury  (Ports 
200-399) 

208  Added;  interim 39258 

209  Removed 66155 

211  Authority  citation  revised 41739 

211.1  (a)  revised 41739 

211.2  Revised 41739 

214  Removed 43656 

306.115  Revised 43637 

306.116  Removed;  new  306.116  re- 
designated from  306.117  and 
revised 43637 


Note;  BoMkic*  pag»  numtMis  tnttccH  1996  changM. 
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306.117  Redesignated  as  306.116; 
new  306.117  redesignated 
from  306.119  and  revised 43637 

306.118  Removed 43637 

306.119  Redesignated  as  306.117 43637 

306.120  Removed 43637 

306.121  Removed 43637 

306.122  Removed 43637 

306.115—306.122  (Subpart  O)  Ap- 
pendix removed 43637 

321  Authority  citation  revised 37197 

321.21  Revised 37197 

344  Revised 55693 

360  Removed 43637 

353.24  Added 53622 

354  Revised 622 

356  Authority  citation  revised 37010 

356.2  Amended 37010.  43637 

Amended 850 

356.3  Introductory  text  revised; 

(a)  amended 43637 

Introductory  text  and  (a) 
heading  revised;  Footnote  1 
removed;  (a)  and  (b)  amended 


850 

356.5  Introductory  text  amended 

43637 

Introductory  text,  (b)  and  (c) 
revised 851 

356.10  Amended 851 

356.11  (a)(1)  amended 37010 

(a)(2)  amended 43637 

356.12  (a)  amended;  (b)(2).  (c)(l)(i) 
and  (ii)  revised;  (c)(l)(iii) 
added 851 

356.13  (a)(2)  removed;  (a)(1)  redes- 
ignated as  (a);  new  (a) 
amended 37010 

(a)  revised 851 

356.15  Redesignated  as  356.16; 
new  356.15  added 37010 

356.16  Redesignated  as  356.17; 
new  356.16  redesignated  from 
356.15 37010 

356.17  Redesignated  from  356.16 
37010 

(b)  revised 43637 

(a)(2)  and  (b)(2)  redesignated  as 

(a)(3)  and  (b)(3);  (a)  introduc- 
tory text,  new  (3),  (b)  intro- 
ductory text  and  new  (3)  in- 
troductory text  revised;  new 

(a)(2)  and  new  (b)(2)  added 54909 

Introductory  text  amended;  (a) 
introductory  text  and  (b)  in- 
troductory text  revised 852 

Note:  BokMocc  pog*  numbws  indteot*  1996  changM. 


356.20  (c)  introductory  text  re- 
vised; (c)(2)  amended 852 

356.21  (a)  revised 37011 

356.22  (b)  amended 370n 

356.25  (b)  redesignated  as  (c);  (a) 

introductory   text   and   new 
(c)  introductory  text  revised; 

new  (b)  added 54910 

(a)(2)  amended;  (d)  added 852 

356.30  Existing  text  designated 
as  (a);  (a)  heading  and  (b) 
added;  new  (a)  amended 852 

356.31  (a)  and  (c)  amended;  (d)  re- 
vised  43437 

(c)  and  (d)  redesignated  as  (g) 
and  (h);  (a)  and  new  (h)  re- 
vised; (b)  and  new  (g)  amend- 
ed; new  (c),  new  (d).  (e)  and 
(0  added 852 

356.32  Revised .......853 

356.36  Revised  (OMB  numbers) 37011 

356  Appendix  A  amended 37011 

Appendix  B  amended. ..854,  855.  864,  866 
Appendixes  C  and  D  added;  Ex- 
hibit A  amended 873 

357  Determination 26 

357.0  Added 49679 

357.1  Added 43428 

357.2  Redesignated  from  357.3  and 
amended 43628 

357.3  Redesignated  as  357.2 43628 

357.10—357.14  (Subpart  B)  Added 

43629 

357.41  Revised 43630 

357.42  Added 43630 

367.44  Added 43631 

357  Appendix  B  added 43631 

358.3  Revised 43638 

370  Heading  revised 54910 

370.0  Re  vised 54910 

370.1—370.4  (Subpart  A)  Subpart 

designation      and      heading 
added 54910 

370.1  Amended 54910 

370.2  Redesignated  as  370.5 54910 

370.3  Redesignated  as  370.6 54910 

370.4  Redesignated  as  370.7 54910 

370.5—370.16  (Subpart  B)  Subpart 

designation      and      heading 
added 54910 

370.5  Redesignated  as  370.8;  new 

370.5  redesignated  from  370.2 
54910 

370.6  Redesignated  as  370.9;  new 

370.6  redesignated  from  370.3 
54910 


173-996  (4)  97  -  3 
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TITLE  31   Chapter  ll-Con. 

370.7  Redesignated  as  370.10;  new 

370.7  redesignated  from  370.4 
54910 

370.8  Redesignated  as  370.11;  new 

370.8  redesignated  from  370.5 
54910 

370.9  Redesignated  as  370.12;  new 

370.9  redesignated  from  370.6 
54910 

370.10  Redesignated  as  370.13; 
new  370.10  redesignated  from 

370.7 54910 

370.11  Redesignated  as  370.14; 
new  370.11  redesignated  from 

370.8 54910 

370.12  Redesignated  as  370.15; 
new  370.12  redesignated  from 

370.9 54910 

370.13  Redesignated  as  370.30; 
new  370.13  redesignated  from 
370.10 54910 

370.14  Redesignated  as  370.16; 
new  370.14  redesignated  from 
370.11 54910 

370.15  Redesignated  as  370.31: 
new  370.15  redesignated  ftom 
370.12;  heading  revised 54910 

370.16  Redesignated  from  370.14 
54910 

370.20—370.25  (Subpart  C)  Added 

54910 

370.30—370.31  (Subpart  D)  Sub- 
part designation  and  heading 
added 54911 

370.30  Redesignated  from  370.13 
54910 

370.31  Redesignated  from  370.16 
54910 

Revised 54911 

Chapter  V— Office  of  Foreign  As- 
sets Control,  Department  of  tt)e 
Treasury  (Parts  500—599) 

500  Authority  citation  revised 43460, 

54938 

500.701  (c)  added 4J440 

(aK6)  removed;  (b)  and  (c)  re- 
desigrnated  as  (c)  and  (d);  (a) 
introductory  text,  (3)  and 
new    (c)    revised;    new    (b) 

added 549JS 

515  Authority  citation  revised 37386, 

43461,  54938 
515.208  Added 37386 

Note.  SoidtaOK  poo*  nuraban  Indteol*  I9M 


515.311  Existing  text  designated 

as  (a);  (b)  added 37386 

515.334  Added 37386 

515.335  Added 37386 

515.336  Added 37386 

515.701  (a)(5)  removed;  (a)(6)  re- 
designated as  (a)(5);  (d) 
added 37386 

(e)  added 43461 

(a)(5)  removed:  (b)  through  (e) 
redesignated  as  (c)  through 
(f);  (a)  introductory  text,  (3) 
and  new  (d)  revised;  new  (b) 

added 54938 

535  Authority  citation  revised 43461, 

54938 

535.701  (c)  added 43461 

(b)  and  (c)  redesignated  as  (c) 
and  (d):  (a)  and  new  (c)  re- 
vised: new  (b)  added 54938 

550  Authority  citation  revised 43461. 

54939 
550.701    (c)   redesigrnated   as   (d); 

new  (c)  added 43461 

(b),  (c)  and  (d)  redesignated  as 
(c),  (d)  and  (e);  (a)  and  new 

(c)  revised:  new  (b)  added 54939 

560  Authority  citation  revised        43461, 

54939.  58480 

Reporting  time  extension 1832 

560.603  (f)(2)  revised 58481 

560.701  (e)  added 43461 

(b).  (c)  and  (e)  redesigrnated  as 
(c).  (e)  and  (d):  (a)  and  new 

(c)  revised;  new  (b)  added 54939 

575  Authority  citation  revised 43461. 

54939 
Authority  citation  revised 65313 

575.323  Added 36628 

575.324  Added 36628 

575.325  Added 36628 

Revised 65313 

575.326  Add^ 36628 

575.327  Revised 65313 

575.328  Revised 65313 

575.522  Added 36628 

(a)(2)  removed;  (a)(3),  (4)  and 

(b)  through  (e)  redesignated 
as  (a)(2),  (3)  and  (c)  through 
(f):  new  (b)  added:  new  (c) 
amended 65313 

575.523  Added 65313 

575.524  Added 65314 

575.525  Added 65314 

575.526  Added 65315 
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575.701   (d)   redesignated  as   (e); 

new  (d)  added 43461 

(b)  through  (e)  redesignated  as 
(c)  through  (0:  (a)  introduc- 
tory text,  (1)  and  new  (d)  re- 
vised; new  (b)  added;  new  (c) 

amended 54939 

575.901  Amended  (0MB  number) 

65315 

585  Authority  citation  revised 54940 

586.701  (b).  (c)  and  (d)  redesig- 
nated as  (c),  (d)  and  (e);  (a) 
and  new  (d)  revised:  new  (b) 

added;  new  (c)  amended 54940 

590  Authority  citation  revised 54940 

690.701  (b),  (c)  and  (d)  redesig- 
nated as  (c).  (d)  and  (e):  (a) 
and  new  (d)  revised;  new  (b) 
added;  new  (c)  amended 54940 

595  Authority  citation  revised 54940 

595.701  (b)  redesignated  as  (c):  (a) 

and  new  (c)  revised:  new  (b) 
added 54940 

596  Added 43463 

596.505  Added 67944 

Chapter  V  Appendixes  A  and  B 

amended 43459,64290 

Appendix  C  amended 54334 

Appendixes  A  and  B  amended 

2904 

Proposed  Rules: 

1 50461 

103 67260 

3249 

203 51 186, 5921 1 

225 58493 

344 39228, 40764 

356 38127,  50924,  51851 

TITLE  32-NATIONAL  DEFENSE 

Chapter  I— Office  of  the  Secretary 
of  Defense  (Parts  1—399) 

57  Revised 2566 

66  Removed 37386 

69  Revised 60563 

90  Redesignated  as  Part  174 54097 

91  Redesignated  as  Part  175 54097 

92  Correctly  added:  CFR  correc- 

tion  55567 

Redesignated  as  Part  176 56896 

150  Revised 2017 

174—175  (Subchapter  G)  Heading 

revised 54097 

Note: 


174  Redesignated  from  Part  90 54097 

175  Redesignated  from  Part  91 54097 

175.1  Amended 54097 

175.6  (b)  amended 54097 

176.7  (f)(1)  amended 54098 

176  Redesignated  from  Part  92 56896 

176.16  (b)  amended 56896 

176.20  (a),  (c)  introductory  text. 

(l)(i),  (3)(i),  (ii)(C)  and  (5) 
amended 56896 

176.30  (b)(3)(i).  (5)  and  (c)  amend- 
ed  56896 

176.35     (b)(4)(i).     (c)(1)    and    (2) 

amended 56896 

176.40     (a)     introductory     text 

amended 56897 

176.46  (b)  and  (c)  amended 56097 

199.2  (b)  amended 628 

Regulation   at  62   PR  628  eff. 

date  corrected  to  2-5-97 3739 

199.4  (c)(3)(xi)(A)(7)  and  (f)(10) 
added;  (d)(3)(v)  and 
(0(2)(i)(G)  amended: 
(e)(3)(i)(A)( J)  revised 59338 

(gM15)  revised 629 

Regulation  at  62  PR  629  eff. 

date  corrected  to  2-6-97 3739 

220  Removed 4453 

220.8  (k)(2)  stayed  and  amended 

942 

269  Added .!.....!.....!..67945 

318  Revised 63713 

352  Removed 4453 

Chapter  V— Department  of  the 
Army  (Parts  400-699) 

505.5  Revised 43657 

619.1  Amended 49061 

619.4   (a),   (b)   introductory   text 

and  (5)  revised 49061 

619.6  Introductory  text  and  (k) 
revised 49061 

619.7  (d)  revised 49061 

619.8  Re  vised 4906I 

619  Appendix  G  added 49062 

623.6  (c)(5)(A)  through  (D)  redes- 
ignated as  (cX5)(i)   through 

(iv) 45890 

630  Revised 39073 

644.181—644.284  (Subpart  E)  Re- 
moved  58133 

Chapter  VI— Department  of  the 
Navy  (Parts  700-799) 

706.2  Table  Three  amended 35959 
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TITLE  32  Chapfw  Vl-Coo. 

Table  Four  amended 36292,  48070, 

52882.  60027 

Table  Four  corrected 36497 

Tables  Four  and  Five  amended 

46378.58009 

Table  Two  amended 52880 

Table  Five  amended 67727 

Chapter  VII— Depaitment  of  the 
Air  Force  (Parts  800-1099) 

801  Removed 46379 

813  Removed 631 

818b  Removed 631 

837  Removed 43466 

844  Removed 631 

856  Removed 45322 

862  Removed 45323 

909  Removed 45323 

950  Removed 45323 

Proposed  Rules: 

21 43867 

22 43867 

28 43867 

32 43867 

33 43867 

34 43867 

199 56929 

202 40764.  58803 

203 68184 

318 47467 

651 37866.  47839 

806b 4025 

TITLE  33-NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guard.  Depart- 
ment of  Trar^sportation  (Parts 
1-199) 

26.03  (f)  table  revised 45325 

100  Temporary  regrulations  lists 

39325.49678 

Regulation  at  61  FR  33032  eff. 
date  delayed  to  1-1-98 60028 

100.T08-35-039  Added  (temporary) 

44161 

100.01—100.50  (Subpart  A)  Regu- 
lation at  61  FR  33032  eff.  date 
delayed  to  1-1-98 60028 

100.01  Regulation  at  61  FR  33032 

eff.  date  delayed  to  1-1-98 60028 

100.05  Regulation  at  61  FR  33032 

eff.  date  delayed  to  1-1-98 60028 


100.15  Regulation  at  61  FR  33032 

eff.  date  delayed  to  1-1-98 60028 

100.17  Regulation  at  61  FR  33032 

eff.  date  delayed  to  1-1-98 60028 

100.18  Regulation  at  61  FR  33033 

eff.  date  delayed  to  1-1-98 60028 

100.19  Corrected 36292 

Regulation  at  61  FR  33033  eff. 

date  delayed  to  1-1-98 60028 

100.25  Regulation  at  61  FR  33033 

eff.  date  delayed  to  1-1-98 60028 

100.30  Regulation  at  61  FR  33033 

eff.  date  delayed  to  1-1-98 60028 

100.35  Regulation  at  61  FR  33033 

eff.  date  delayed  to  1-1-98 60028 

100.35-T08-041  Added  (temporary) 

53322 

100.35-T96-051  Added  (temporary) 

47823 

100.36-T96-068  Added  (temporary) 

64992 

100.35T-07-067  Added 65333 

100.35T08-034  Added  (temporary) 

41507 

100.35T06-038  Added  (temporary) 

41506 

100.35T96-045  Added  (temporary) 

40514 

100.35T96-074  Added  (temporary) 

3609 

100.50  Regulation  at  61  FR  33033 

eff.  date  delayed  to  1-1-98 60028 

100.100—100.1305  (Subpart  B)  Reg- 
ulation  at  61   FR  33033  eff. 

date  delayed  to  1-1-98 60028 

100.100  Regulation  at  61  FR  33033 

eff.  date  delayed  to  1-1-98 60028 

100.113  Added 45891 

100.114  Implementation  (tem- 
porary)  67946 

100.118  Added 59024 

100.501  Implementation  (tem- 
porary)  52695,60028 

100.508  Implementation  (tem- 
porary)  44160 

100.509  Implementation  (tem- 
porary)  67946 

100.513  Implementation  (tem- 
porary)  50436 

100.517  Implementation  (tem- 
porary)  53321 

100.721  Added 59023 

100.722  Added 64993 

100.723  Added 64995 

100.801  Implementation  (tem- 
porary)  44160 


Note:  »oldtac«  pog*  numbsn  Indtoat*  1996  changM. 
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110  Authority  citation  corrected 

36786 

110.72d  Revised 40994 

(a)  corrected 63715 

116  Authority  citation  corrected 
36786 

117  Temporary  drawbridge  oper- 
ation regulations 37211,  50712. 

64995 
Regulation  at  61  FR  24236  eff. 

date  confirmed 40515 

Temporary    drawbridge    oper- 
ations regulations 3462 

117.147  (b)  stayed;  (c)  added;  eff. 

2-1-97  through  6-30-97 59026 

117.253  (b)(l)(ii)  and  (ill)  revised; 

(bX3)  added 57586 

117.261  (bb)  revised;  interim 67948 

(h)  removed 3463 

117.478  (b)  revised 49064 

117.491  (b)  removed;  (c)  through 
(f)      redesignated      as      (b) 

through  (e) 39873 

117.1059  (h)  stayed;  (j)  added;  eff. 

2-1-97  through  6-1-97 43158 

(c)  stayed;  (i)  added;  eff.  1(^-1-- 

96  through  1-31-97 43159 

117  Appendix  A  corrected 36786 

120  (Subchapter  K)   Added;   in- 
terim  37652 

Clarification 51597 

127  Clarification 51597 

127.003  Corrected 36629 

128  Added;  interim 37654 

154.100  (a)  revised;  (d)  added 41457 

154.105  Amended 41458 

Corrected 3610 

154.106  (a)  revised;  (b)  amended 

41458 

(b)  corrected 42462 

154.107  (b)  revised 41458 

154.108  (a)  introductory  text  and 

(d)  revised 41458 

154.110  (b)(1)  revised 41458 

(a)  introductory  text  and  (d) 

revised 41461 

154.300  (a)  introductory  text,  (c). 

(e)  and  (f)  revised 41458 

154.310  (a)(2).   (7).   (15).   (16)  and 

(22)  revised;  (a)(23)  added 41459 

154.320  (a)(1)  and  (d)  revised 41459 

154.325  Revised 41459 

154.500  (a)  and  (b)  revised 41459 

154.520  Revised 41459 

154.530  (a)  revised;  (e)  added 41460 

164.540  Revised 41460 


154.545  (e)  added 41460 

154.560  (e)  revised 41460 

(e)  corrected 42462 

154.710  (b).  (c).  (d)  introductory 
text,  (7)  and  (8)  revised;  (e) 
added 41460 

154.735  Introductory  text.  (1),  (s) 
and  (t)  revised;  (u)  and  (v) 
added .41460 

154.740  Introductory  text  and  (b) 

revised;  (j)  added 41461 

156.120  Introductory  text,  (f)  and 
(w)(5)  revised;  (cc)  and  (dd) 
added 41461 

156.150    (c)(3)    and    (5)    revised; 

(c)(6)  added 41461 

156.170  (c)(l)(i).  (iv).  (f)(1)  and  (2) 
revised;  (f)(2)  redesignated  as 
(f)(3);  (h)  added - 41461 

157  Authority  citation  revised 39788 

Comment  period  extension 3463 

Technical  correction 3943 

157.01  (a)(2)  revised .^. 39788 

157.02  Added 39788 

(b)  corrected 41685 

157.03  Corrected 36786 

Amended 39788 

157.400—157.410        (Subpart       G) 

Heading  revised 39788 

Heading  revised 1637 

157.400  Revised 39788 

157.410  (c)  revised 39789 

157.415  Added 39789 

0MB  number 64618 

157.420  Added 39789 

0MB  number 64618 

157.430  Added 39789 

0MB  number 64618 

157.435  Added 39789 

(a)  corrected 41685 

0MB  number 64618 

157.440  Added 39790 

157.445  Added;  eff.  7-29-97 39790 

(a)  corrected 41685 

0MB  number 64618 

157.450  Added 39790 

0MB  number 64618 

157.455  Added 39790 

(aK4)  corrected 41685 

(aK5)  and  (6)  stayed 60189 

0MB  number 64618 

157.460  Added;  eff.  in  part  7-29-97 

39790 

(b)  corrected 41685 

157.500—157.510       (Subpart       H) 

Added 39791 
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TITLE  33  Chapter  I— Con. 

Heading  revised 1637 

157.600—157.610  (Subpart  I)  Added 

39791 

Heading  revised 1637 

158.140  (a)(2)  corrected 36629 

160  Authority  citation  revised 50234 

160.201  (b),  (c)  introductory  text, 
(1),  (3)(i),  (ii)  and  (iii)  re- 
vised;  (c)(3Kiv)   through   (x) 

added 50234 

160.203  Amended 50234 

160.207  (c)(1)  through  (5)  revised; 

(c)(6)  through  (11)  added 50234 

160.211  (a)  introductory  text  and 
(1)  through  (8)  revised;  (a)(9) 

through  (16)  added 50234 

(b)  amended 50235 

160.213  (a)  introductory  text  and 
(1)  through  (7)  revised;  (a)(8) 
through      (15)      added;      (b) 

amended 50235 

161.12  (b)  table  revised 45326 

161.25  Revised 45327 

164  Authority  citation  revised 35072 

164.01  (b)  added 35072 

164.03  (b)  revised 35072 

164.70  Added 35072 

164.72  Added 35073 

164.74  Added 35074 

164.76  Added 35076 

164.78  Added 35076 

164.80  Added 35076 

164.82  Added ...35076 

165  Temporary  regulations  lists 
39325.49676 

165.T01-041  Added  (temporary) 35131 

165.T01-068  Added  (temporary) 40516 

165.T01-072  Added  (temporary) 45892 

165.T01-100  Added  (temporary) 45«93 

165.T01-109  Added  (temporary) 47054 

165.T05-O45  Added  (temporary) 35132 

165.T0&-O72  Added  (temporary) 67949 

165.T07-052  Added  (temporary) 50437 

165.T08-066  Added  (temporary) 59027 

165.T1-3009  Added  (temporary) 40995 

165.T11-030  Added  (temporary) 37213 

165.T96-073  Added  (temporary) 68157 

165.141  Added 60032 

165.708  Added 68156 

165.903  (a)  introductory  text  re- 
vised; (a)(1)  through  (10)  re- 
designated as  (aK2)  through 

(11);  new  (a)(1)  added 37685 

165.1101  Added 60029 

165.1304  (a)  revised 47824 

179.19  (b)  corrected 36629 


181.3  Corrected 36786 

183.3  Corrected 36629 

Chapter  II— Corps  of  Engineers, 
Department  of  ttie  Army  (Parts 
200-399) 

207  Authority  citation  revised 55572 

207.440  (u)  revised 55572 

334.420  (a)(2)  amended;  (b)(l)(i) 
removed;  (b)(l)(iii).  (iv)  and 
(V)  redesignated  as  (b)(l)(ii), 

(iii)  and  (iv);  (b)(2)  revised 43970 

334.460  (a)(12).  (b)(1)  through  (7). 
(9)  and   (11)   revised;   (a)(13) 

added 64997 

334.530  (b)(2)  revised 34733 

334.630  (a)  and  (b)(1)  rievised 34733 

334.760  (b)(1)  revised 43970 

334.1110  (aKl)  designation  re- 
moved; (aK2)  redesignated  as 
(b);  (a)  heading  and  new  (b) 

revised 43970 

334.1340  (a)(3)  and  (4)  redesig- 
nated as  (a)(1)  and  (2);  new 
(a)(2)  heading  and  (c)  revised 
34733 

Ctiapter  IV— Saint  Lawrer>ce  Sea- 
way Development  Corporation, 
Department  of  Transjxxtation 
(Parts  400-499) 

401.101—401.102  (Subpart  B)  Au- 
thority citation  added 54734 

401.101  Authority  citation  re- 
moved  54733 

401.102  Authority  citation  re- 
moved  54733 

(a)  amended 54734 

Proposed  Rules: 

100 50463.  53342.  S3344.  64645 

110 68197 

117 35702.  57599.  59047.  59394,  59396. 

67970,  68198.  68689 

3636 

154 34775 

155 34775,  58804 

159    58804 

165........ ..3^^^  53345.  53346. 

57599.67971 

166 55248 

167 35703 

187 58359 

334 48112.  67265 


Note: 
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404 50258, 58496 

4223 

405 4223 

406 4223 

407 50258, 58496 

4223 

TITLE  34-EDUCATION 

Subtitle  A— Office  of  tt)e  Sec- 
retary. Department  of  Education 
(Parts  1-99) 

74  OMB  circular  applicability 50712 

75.217  (d)(3)  revised 4167 

80  OMB  circular  applicability 50712 

86  Authority  citation  revised 66225 

Heading  revised 66225 

Technical  correction 68821 

86.1  Revised 6622S 

86.2  (a)  and  (b)  amended 66225 

Authority  citation  revised 66226 

86.3  Heading,  (a)  and  (b)  amended 
66225 

(a)  and  (b)  amended;  authority 
citation  revised 66226 

86.4  (a)  amended;  (b)  and  (c)  re- 
moved; authority  citation 
revised 66226 

86.5  Heading,  (a)  and  (b)  amended 
66225 

Authority  citation  revised 66226 

86.6  Heading,  (b)(3)  and  authority 
citation    revised:    (a).    (bKD 

and  (2)  amended 66226 

86.7  (a)  removed;  (b)  and  (c)  re- 
designated as  (a)  and  (b); 
new  (a)  and  new  (b)  amended; 
authority  citation  revised 66226 

86.100  Authority  citation  revised 
66226 

86.101  Authority  citation  revised 
66226 

86.102  Authority  citation  revised 
66226 

86.108  Authority  citation  revised 

66226 

86.200—86.204  (Subpart  C)  Re- 
moved  66226 

86.300-66.304  (Subpart  D)  Head- 
ing amended 66226 

86.300  Heading,  introductory 
text,  (b)  introductory  text 
and  (2)  amended;  authority 
citation  revised 66226 


86.301  Heading,  (a)  introductory 
text.  (2),  (b)  introductory 
text,  (1).  (2)(i)(A)  and  (B) 
amended 66225 

Authority  citation  revised 66226 

86.302  (a)  and  (b)  amended 66225 

Authority  citation  revised 66226 

86.303  (a)  introductory  text  and 

-  (b)  through  (e)  amended 66225 

Authority  citation  revised 66226 

86.304  Heading,  (a)  introductory 
text,  (1).  (2Ki).  (3)  introduc- 
tory text,  (ii).  (b)  introduc- 
tory text,  (1)  and  (2)  Intro- 
ductory text  amended 66225 

Authority  citation  revised 66226 

86.400  (a)  amended 66225 

Authority  citation  revised 66226 

86.401  (d)(1)  and  (2)  amended 66225 

Authority  citation  revised 66226 

86.402  (a)  amended 66225 

Authority  citation  revised 66226 

86.403  Authority  citation  revised 
66226 

86.404  Authority  citation  revised 
66226 

86.405  Authority  citation  revised 
66226 

86.406  Authority  citation  revised 
66226 

86.407  (a)  and  (d)  amended 66225 

Authority  citation  revised 66226 

86.408  (a)(l)(ii)  amended 66225 

Authority  citation  revised 66226 

86.409  (c)  introductory  text  and 
(e)(2)  amended 66225 

Authority  citation  revised 66226 

86.410  (a)(1)    introductory    text 

and  (d)  amended 66225 

Authority  citation  revised 66226 

86.411  (a)(1),  (2)  and  (b)  amended 
6622S 

Authority  citation  revised 66226 

99.1  (a)  revised;  (b)  removed;  (c). 
(d)  and  (e)  redesignated  as 

(b).  (c)  and  (d) 59295 

99.2  Amended 59295 

99.3  Amended 59295 

99.6  Removed 59295 

99.7  Revised 59295 

99.10  (a),  (b).  (d)  and  authority 

citation  revised;  (c)  and  (e) 
amended 59296 

99.12  (a)  amended:  authority  ci- 
tation revised 59296 

99.20  (a)  amended 59296 
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TITLE  34  Subtitle  A-Con. 

99.21  (a),  (b)(1)  introductory  text 

and  (2)  amended 59296 

99.31  (a)(5)(i),  (9)  and  authority 
citation  revised;  (a)(6)(iil)  re- 
designated as  (aK6)(iv):  new 
(a)(6)(iii)  added 59296 

99.32  (d)(3)  and  (4)  amended; 
(d)(5)  added;  authority  cita- 
tion revised 59297 

99.33  (c)  and  (d)  revised;  (e)  added 
59297 

99.34  (aXDdi)  amended 59297 

99.36  (b)  and  authority  citation 

revised;  (c)  added 59297 

99.38  Added 59297 

99.63  Amended 59297 

Chapter  II— Office  of  Elementary 
and  Secorxlary  Education,  De- 
partment of  Education  (Parts 
200-299) 

263  Revised 463M 

Oiapter  VI— Office  of  Post- 
secondary  Education.  Depart- 
ment of  Education  (Parts 
600-699) 

600.5  (e)  removed 60569 

614  Removed 51784 

617  Removed 51784 

619  Removed 51784 

641  Removed 51784 

646  Re  vised 38537 

656  Re  vised 50193 

657  Revised 50202 

668  Notice 58926 

668.1  (cK4),  (10)  and  (12)  amended 
60396 

668.2  (bXD.  (2)  and  (3)  amended 
60396 

668.4  Added 60602 

668.15  (e)  removed;  (g)  revised; 

(h)  added 60569 

668.16  (mX2Kii)  and  (n)  amended; 
(o)  added  (0MB  number 
pending) 60603 

668.22  (gK3)(i)  amended 60396 

668.23  Revised  (OMB  number 
pending) 60569 

668.24  Revised  (OMB  number 
pending) 60491 

668.25  (CK4X1)  amended 60492 

668.26  (bX3)  amended 60492 


668.161—668.167  (Subpart  K)  Re- 
vised  60603 

668.163  (a)(2Xiil)  removed;  (a)(3) 

revised 49043 

668.165  OMB  number  pending 60603 

668.167  OMB  number  pending 60603 

673  Added 60393 

674  Notice 58926 

674.2  (a)  and  (b)  amended 60608 

674.3  Removed 60396 

674.4  Removed 60396 

674.8  (bK2)  amended 60396 

674.14  Removed 60396 

674.15  Removed 60396 

674.16  (dHl)  and  (e)  amended;  (g) 
removed;  (h).  (i)  and  (j)  re- 
designated as  (g).  (h)  and  (1) 
60608 

674.18  (b)  removed;  (c)  redesig- 
nated as  (b) 60396 

674.19  (d),  (eXl).  (3)  and  (4)  head- 
ing revised;  (eX4)(v)  re- 
moved; (eX4Xvi)  redesig- 
nated as  (eX4Xv) 60492 

675  Notice 58926 

675.2  (a)  and  (b)  amended :..60608 

675.3  Removed 60396 

675.4  Removed 60396 

675.14  Removed 60396 

675.15  Removed 60396 

675.18  (b)  removed;  (c)  through 
(h)  redesignated  as  (b) 
through  (g) 60396 

675.19  (bXD  revised;  (bK2Xlil) 
and  (Iv)  amended;  (bX2Xv). 
(vl),  (vii).  (4).  (5)  and  (c)  re- 
moved  60492 

675.26  (d)  revised 60396 

675.49  Amended 60396 

676  Notice 58926 

676.2  (a)  and  (b)  amended 60608 

676.3  Removed 60396 

676.4  Removed 60396 

676.14  Removed 60396 

676.15  Removed , 60396 

676.16  (c)  amended;  (e)  removed; 
(f)  and  (g)  redesignated  as  (e) 
and(0 60608 

676.18  (b)  removed;  (c)  redesig- 
nated as  (b) 60396 

676.19  (b)  revised;  (c)  removed 60493 

682  Notice 58926 

682.200  (aXl)  amended 60608 

682.202  (f)(2)  amended 60486 


Note: 
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682.207      (bXlHiiXB).      (C)      and 
(vXBX/)  amended;  (c)(3).  (4) 
and  (d)  revised;  (cX5)  added 
60609 

682.401  (b)(28)  added 60436 

(bX27)  revised 60486 

682.404  (aK2Xll)  and  (f)  revised; 

eff.  in  part  1-1-98 60486 

682.406  (aK12)  revised 60486 

682.410  (a)(2)  introductory  text. 
(11)  and  (X)  revised;  (aXllXiil) 

and  (b)(ll)  added 60436 

(bX2)  and  (6XviiXA)  revised 60486 

682.411  (c).  (d)  introductory  text. 
(1)  and  (2)  revised  (OMB 
number  pending) 60486 

682.413  (b)  redesignated  as  (bXl): 
(bX2)  added 60487 

682.414  (aX2)  revised;  (c)  intro- 
ductory text.  (1)  and  (2)  re- 
moved; (aX3).  (4)  and  (cX3) 
redesignated  as  (a)(4).  (5)  and 
(cX2);  new  (aX3)  and  new 
(cXD  added;  new  (aX4Xlil). 
new  (Iv),  new  (5X1)  and  new 
(c)(2)  amended 60493 

682.418     Added     (OMB     number 

pending) 60437 

682.603  (bX4)  amended;  (bX5)  and 
(hXl)  revised;  (bX6)  and  (c) 
removed 60609 

682.604  (a)  heading,  (b)  heading, 
(cX3Xi).  (11).  (dX2)  and  (e)  re- 
vised; (a)  redesignated  as 
(axi):  (aX2).  (3)  and  (cX6) 
through  (9)  added;  (bX2Xll) 
removed;  (bX2Xlll).  (cX2Xl). 
(liXA).  (B).  (4).  (dXlXi)  and 
(3)amended 60609 

682.610  (a)  and  (b)  revised;  (fX2) 
redesignated  as  (cX2)(lv); 
(c)(2XIi).  (ill)  and  new 
(c)(2Xlv)    amended;    (d).    (e) 

and  (f)  removed 60493 

685  Notice 58926 

680.102  (aXD  amended 60610 

685.301  (b)  revised 60610 

685.303  (c)  amended;  (d)  revised 

60610 

685.309  (aXl).  (O  and  (d)  revised; 
(e).  (f)  and  (g)  removed;  (h). 
(i)  and  (j)  redesignated  as  (e). 

(f)  and  (g) 60493 

(e)  amended 60610 

690  Notice 58926 

690.2  (c)  amended 60396 


Heading  revised;  (a)  amended 

60610 

690.3  Removed 60610 

690.10  (b)  revised 60397 

690.12  (bXl)  amended 60397 

690.13  Revised 60397 

690.14  (bXl)  and  (2)  removed; 
(bX3)  introductory  text.  (1). 
(ii)  and  (4)  redesignated  as 
(c)  introductory  text.  (1).  (2) 
and  (d);  heading,  (a)  and  new 

(b)  revised 60397 

690.61  (aXlXii)  and  (bX2)  revised 

60397 

690.75  (aX2)  and  (e)  introductory 

text  amended 60397 

(b)  removed;  (c).  (d)  and  (e)  re- 
designated as  (b).  (c)  and  (d) 

60610 

690.78  (c)(2).  (3)  and  (4)  amended; 

(CX6)  added 60397 

(a)  amended 60610 

690.81  (c)  removed 60397 

(a)  revised 60493 

690.82  Revised 60494 

Proposed  Rules: 

75 37184,  43640.  47550 

76 43640.  47550 

77 43640,  47550 

206 37184 

222 52564 

231 37184 

235 37184 

263 39246 

270 43640,  47550 

271 43640,  47550 

272 43640,  47550 

350 53560 

351 53560 

352 53560 

353 53560 

355 53560 

357 53560 

360 53560 

369 37184 

371 37184 

373 37184 

375 37184 

376 37184 

378 37184 

380 37184 

381 37184 

385 37184 

386 37184 

387 37184 
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TITLE  34  Proposed  Rules:— Con. 

388 37184 

389 37184 

390 37184 

396 37184 

400 S4024 

401 54024 

402 S4024 

403 54024 

406 54024 

410 54024 

411 54024 

412 54024 

413 54024 

415 54024 

421 54024 

425 54024 

426 54024 

427 54024 

428 54024 

429 54024 

460 54024 

461 54024 

484 54024 

472 54024 

477 54024 

489 54024 

490 54024 

491 54024 

607 43640.  47550.  52399 

608 52399 

609 52399 

610 37184 

612 37184 

628 52399 

630 37184 

636 52399 

637 37184.  52399 

642 43640.  47550 

645 52399 

647 52399 

648 43640.  47550 

649 52399 

650 52399 

655 52399 

658 37184.  52399 

660 37184.  52399 

661 37184.  52399 

662 43640.  47550 

663 43640.  47550 

664 43640.  47550 

668     48564,  49390.  49552.  49874.  66854 

669 37184.  52399 

673 49390 

674 48564.  49390.  49874 

675 48564.  49390.  49874 

676 48564.  49390.  49874 


682 47398.  48564,  49382.  49874 

685 48564.  49874 

690 48564,  49390,  49874 

TITLE  35-PANAMA  CANAL 

Chapter  I— Panama  Canal 
Regulations  (Parts  1—299) 

61.155  (e)  added 36497 

123.4  (a)  amended 36498 

133  Authority  citation  revised 60612 

133.1  Revised 60612 

135  Authority  citation  revised 60612 

135.2  Amended 60612 

135.3  Heading  and  (a)  revised 60612 

135.13  (a)   amended;   (a){10)   and 

(11)  added:  (b)  revised 60612 

136.14  (d)  added 60612 

135.15  (d)  and  (e)  added 60612 

135.31  Amended 60612 

135.41  Amended 60612 

135.42  (c)  added 60612 

ProfX)sed  Rules: 

133 46407.  53886 

135 46407,  53886 

TITLE  36-PARKS.  FORESTS.  AND 
PUBLIC  PROPERTY 

Ctiapter  I— National  Park  Sen^lce. 
Department  of  \he  Interior  (Parts 
1-199) 

1.2  (a),  (b)  and  (d)  revised 35136 

1.4  (a)  amended 35136 

1.10  (b)  amended 46556 

7.11  Removed 46380 

7.23  Added 2580 

13.2  (c)  and  (e)  revised 35137 

(e)  redesigrnated  as  (f);  new  (e) 

added 54339 

13.80—13.87  (Subpart  D)  Added 54339 

13.82  OMB  number  pending 54340 

13.83  OMB  number  pending 54340 

13.84  OMB  number  pending 54341 

13.85  OMB  number  pending 54341 

31  Removed 40996 

Ctiapter  II— Forest  Service.  De- 
partment of  Agriculture  (Parts 
200-299) 

211  Authority  ciUtion  revised 47673 

211.1  Removed 47673 
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211.6  Removed 41507 

222.23  Revised 35959 

223.39  Removed ;... 64815 

223.65  Revised 48625 

223.66  Removed 48625 

223.113  Revised 64816 

223.170—223.183  (Subpart   E)   Re- 
moved  35960 

242.24  Revised 39702 

(a)(1)  table  amended 48628 

242.25  Added:  eff.  8-1-96  through 
6-30-97 39709 

(k)(6)(iil)(B)  table,  (7)(iil) 
table.  (ll)(i)  table.  (13)(iil) 
table.  (14)(lii)  table, 
(15)(lli)(D)  table  amended: 
eff.  8-1-96  through  6-30-97 ...48628 

(k)(15)(iil)(D)  table  and  (16)(lli) 
table  amended:  eff.  8-1-96 
through  6-30-97 48629 

242.26  Added:  eff.  1-1-97  through 
12-31-97 39747 

242.27  Added:  eff.  1-1-97  through 
12-31-97 39751 

Ctiapter  Vtl— Utxary  of  Congress 
(Parts  700-799) 

701.33  (a)(4)  revised 49262 

Ctiapter  XI— Arctiltectural  and 
Transportation  Barriers  Compli- 
ance Board  (Parts  1100-1199) 

1191.2  Revised 39324 

Proposed  Rules: 

7 41058.  59393 

61 S1536 

223 54589.  58281.  64569,  68690 

242 41060.  67274 

800 48580 

1190 36688.  51397.  64832 

1191 36688.  37964.  51397.  64832 

1228 39373 

1256 


TITLE       37-PATENTS.       TRADE- 
MARKS. AND  COPYRIGHTS 

Cttopter  I— Patent  ar>d  Trademark 
Office,  Department  of  Com- 
merce (Parts  1—199) 

1.1  (a)  heading  revised;  (g)  re- 
moved  56446 


1.3  Revised 56446 

1.5  (f)  added 42802 

(a)  revised 56446 

1.6  (a)  revised 56447 

1.8  (a)(l)(i)(A)  and  (2)(ii)  revised 

56447 

1.9  (h)  added 56447 

1.10  Revised 56447 

1.12  (c)  added 42802 

1.14  Heading,  (a),  (b)  and  (e)  re- 
vised  42802 

1.16  (a),  (b).  (d)  and  (f)  through 

(1)  revised:  (m)  added 39587 

(m)  corrected 43400 

1.17  (b)  through  (g),  (j),  (m) 
through  (p),  (r)  amd  (s)  re- 
vised  39587 

1.18  Re  vised 39588 

1.20  (c).  (e),  (f).  (g).  (IKD.  (2). 
(j)(l).  (2)  and  (3)  revised 39588 

1.21  (a)(1).  (3)  and  (6)  revised 39588 

(a)(1)  corrected 43400 

1.52  (a)  and  (b)  revised 42803 

1.54  (b)  revised 42803 

1.58  Heading  and  (c)  revised;  (b) 

removed 42803 

1.62  (e)  and  (f)  revised 42803 

1.72  (b)  revised 42803 

1.75  (g)  revised;  (h)  and  (i)  added 

42803 

1.77  Revised 42803 

1.78  (a)(2)  and  (c)  revised;  (d)  re- 
moved  42804 

1.84  (c).  (f).  (g)  and  (x)  revised 42804 

1.96  Revised 42804 

1.97  (a)  through  (d)  revised 42805 

1.107  (a)  revised 42806 

1.110  Re  vised 42805 

1.130  Added 42805 

1.131  (a)  revised 42806 

1.132  Re  vised 42806 

1.154  Re  vised 42806 

1.163  (c)  and  (d)  added 42806 

1.291  (a)  and  (b)  revised 42806 

1.292  (a)  and  (b)  revised 42807 

1.315  Re  vised 42807 

1.321  (c)  revised 42807 

1.445  (a)  revised 39588 

1.482  (aXlXi).  (ii)  and  (2Kii)  re- 
vised  39588 

1.492  (a),  (b)  and  (d)  revised 39588 

1.497  Re  vised .42807 

1.741  (a)  revised 64028 

2.7  Added 55223 

2.53  Removed .55223 

2.102  (c)(2)  revised 36825 
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TITLE  37  Chapter  l-Con. 

2.165  (a)(1)  revised 56448 

2.189  Undesignated  center  head- 
ing and  section  removed 55223 

5.33  Revised 56446 

10.23  (c)(9)  revised 56446 

15  Removed 42808 

15a  Removed 42808 

101  Removed 40999 

102  Removed 40999 

Chapter  II— Copyright  Office,  Li- 
brary of  Congress  (Parts 
200-299) 

201  Comment  period  extension 49660 

251.1  Revised 63717 

251.2  Revised 37215 

251.3  (a)  introductory  text  and 

(b)  amended 63717 

251.5  (c)  amended 63717 

251.32  (a)  and   (bK2)(ii)  revised; 

(d)  amended 63717 

251.43  (a)  amended 63717 

251.44  (a),  (b).  (eK2).  (f)  and  (g) 
revised 63717 

251.45  (bXlXi)  and  (2)(1)  revised 
63718 

251.58  (c)  revised 37215 

251.60  Amended 37215 

251.61  (a)  revised 37215 

251.62  (a)  amended 37216 

251.63  (a)  amended 37216,  63718 

252.4  (e)  revised 63718 

253.5  (c)(1).  (2)  and  (3)  revised 60613 

257.4  (e)  revised 63718 

259.2  (c)  introductory  text 
amended 63718 

259.5  (e)  revised 63718 

Chapter  V— UrxJer  Secretary  for 
Technology,  Department  of 
Commerce  (Parts  500—599) 

501  Authority  citation  revised 40999 

Heading  revised;  interim 40999 

501.1  Revised;  interim 40999 

501.3  Revised;  interim 40999 

501.4  Revised;  interim 40999 

501.6  (aXl)  introductory  text, 
(iii).  (2).  (3Ki)  and  (4)(i)  re- 
vised; interim 40999 

501.7  (b)  and  (c)  revised;  interim 
40999 

501.8  (a)  and  (b)  revised;  (c)  and 
(d)  redesignated  as  (d)  and 

(e);  new  (c)  added;  interim 41000 

501.9  Revised;  interim 41000 


501.11  Added;  interim 41000 

Proposed  Rules: 

1 49820.  51855 

2 „ 48872 

3 49820 

5 49820 

7 49820 

10 51072 

202 58497,  64042 

TITLE  38-PENSIONS.  BONUSES, 
AND  VETERANS'  RELIEF 

Chapter  I— Department  of 
Veterans  Affairs  (Parts  0—99) 

1.12  Undesignated  center  heading 

and  section  added 33850 

1.891  Authority  citation  revised 
38571 

1.892  Authority  citation  revised 
38571 

1.893  Authority  citation  revised 
38571 

1.894  Authority  citation  revised 
38571 

1.895  Revised 38571 

1.896  Authority  citation  revised 
38571 

1.897  Authority  citation  revised 
38571 

2.1    Regulation   at   60   FR   40757 

confirmed 68665 

2.6  3.1  (n)  introductory  text  and 
(y)(4)  amended;  (n)(3)  note 
removed 56627 

3.101  Removed 68666 

3.107  Heading  revised 67950 

3.204  Heading  revised;  (a)  and  (b) 
redesignated  as  (b)  and  (c); 
new  (a)  added;  new  (b) 
amended 56626 

3.205  Cross  reference  amended 56626 

3.206  Cross  reference  amended 56626 

3.207  Cross  reference  amended 56626 

3.208  Cross  reference  amended 56626 

3.209  Cross  reference  amended 56626 

3.210  Cross  reference  amended 56626 

3.211  Cross  reference  amended 56626 

3.212  Cross  reference  amended 56626 

3.213  (a)  introductory  text  and 
cross  reference  amended 56626 

3.214  Cross  reference  amended 56626 

3.307  (axexii)  amended 57588 

3.309  (e)  amended 57589 
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3.315  (cXlXi)  and  (ii)  removed; 
(cXDdii)  and  (iv)  redesig- 
nated as  (cXlXi)  and  (ii); 
(cX3)(i)  and  (4)  amended; 
(cX4)  authority  citation  re- 
vised  67950 

3.352  Heading  revised 68666 

3.400  (d)  removed 67950 

3.709  Removed 67950 

3.712  Heading  revised;  (a)  and  (b) 
heading  removed;  (bXl)  and 
(2)  redesignated  as  (a)  and  (b) 
67950 

3.961  Removed 67990 

3.962  Removed 67950 

3.1000  (g)  amended 67990 

4.13  Amended 92700 

4.16  (c)  removed 92700 

4.88  Undesignated  center  heading 

revised;  section  removed 39879 

4.B8b  Revised 39879 

4.96  Heading  and  (a)  revised;  (c) 
added 46727 

4.97  Re  vised 46728 

4.126  Re  vised 92700 

4.126  Re  vised ...92700 

4.127  Revised 92700 

4.128  Revised 92700 

4.129  Re  vised 92700 

4.130  Removed;  new  4.130  redesig- 
nated from  4.132  and  revised 
92700 

4.131  Removed 92700 

4.132  Redesignated  as  4.130 92700 

14.507  (a)  and  (b)  amended 68666 

17.63  (a)(2)  revised 63720 

17.80  (aXD  revised 96697 

17.81  (aXlXi)  revised 63720 

17.82  (aXlXD  revised 63720 

19.8  Revised 68666 

19.76  Amended 43008 

20.703  Revised 43009 

21.5100  (b).  (c)  and  (d)  corrected 

36629 

36.4223  Regulation  at  61  FR  7415 

confirmed 3611 

36.4300—36.4376  Authority  cita- 
tion revised 96449 

Regulation  at  61  FR  7416  con- 
firmed  3611 

36.4306a  Regulation  at  61  FR  7415 

confirmed 3611 

36.4337  (k)(lXI)  Introductory  text 
and  (3)  amended;  authority 
citation  added 96449 


42.3  (aXlXIv)  and  (bXD  conclud- 
ing text  amended;  (aX8)  re- 
vised; authority  citation 
added 96449 

Proposed  Rules: 

1 33878, 40989 

3 41368,90264 

16 47469 

17 37024. 41108,  96486 

21 1303 

TITLE  39-POSTAL  SERVICE 

Chapter  I— United  States  Postal 
Service  (Parts  1-999) 

5  Authority  citation  revised 36499 

6.2  Revised 36499 

7.1  (a)  revised 36499 

7.4  (d)  and  (e)  removed 4459 

10  Authority  citation  revised 36499 

Heading  revised 36499 

10.1  Redesignated  from  10.11  and 
revised 36499 

10.2  Redesignated  from  10.31  and 
revised 36499 

10.3  Added 36900 

10.4  Redesignated  from  10.41;  (a) 

and  (e)(2)  revised 36600 

10.11—10.12  (Subpart  A)  Heading 

removed 36499 

10.11  Redesignated  as  10.1 36499 

10.12  Removed ..36900 

10.21—10.24  (Subpart  B)  Heading 

removed 36499 

10.21  Removed .-; 36900 

10.22  Removed 36900 

10.23  Removed 36900 

10.24  Removed 36900 

10.31—10.32  (Subpart  C)  Heading 

removed 36499 

10.31  Redesignated  as  10.2 36499 

10.32  Removed 36900 

10.41  Redesignated  as  10.4 36600 

10.42  (Subpart  D)  Heading  re- 
moved  36499 

20  IMM  amended:  Incorporation 

by  reference;  interim  ...36901,  39992, 

39993,  99973 
IMM   amended;    incorporation 

by  reference 636,  640 

IMM   amended;    Incorporation 

by  reference;  Interim 1676 

111  DMM  amended;  Incorpora- 
tion by  reference 42479, 48071, 

48974,  92703. 93323 


Note:  BoWIoc*  pog*  numbMi  Indteol*  1996  changM. 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1996  THROUGH  JANUARY  31.  1997 


TITLE  39  Chapter  l-Con. 

111.3  (e)  Uble  amended 60191,  64620, 

67228 

111.5  Revised 64620 

(e)  table  corrected 646 

233.3  (c)(9)  revised 42557 

233.12  Added 56450 

273.3  (a)(1)  and  (b)(1)  revised 55750 

963.2  Amended 4459 

963.3  (a),  (c)  and  (e)  amended 4459 

963.4  (a)  amended 4459 

963.8  Introductory  text  amended 

963.11  Amended 4459 

963.14  Amended 4459 

Chapter  III— Postal  Rate 
Commission  (Parts  3000—3099) 

3001.61— 3001.69c  (Subpart  C)  Ap- 
pendix A  corrected 37316 

Appendix  A  amended 55100,  55102 

Proposed  Rules: 

21 1075 

111 53280 

701 42219 

3001 67760 

TITLE  40-PROTECTION  OF 
ENVIRONMENT 

Ctiapter  I— Environmental 
Protection  Agency  (Parts  1—799) 

1.7  (b)(5)  amended 1833 

2.106  (bK5)  amended 1833 

3  Revised 40503 

5  Removed 41331 

9.1  Table  amended  (0MB  num- 
bers)  33651,  33852.  48229,  51366. 

S229S,  53854.  54039.  66227.  679S1 
Table    amended    (0MB    num- 
bers); eff.  7-31-96 34228 

19  Added 69364 

21.3  (a)  table  amended 1833 

22  Appendix  amended 1833 

27  Authority  citation  revised 69366 

27.3  (aXl)  and  (bXD  revised 69366 

39  Removed 64291 

50  Decision 52852 

51.100  (s)  Introductory  text  and 

(1)  revised 52850 

51.112  (a)(1)  revised;  (aX2)  amend- 
ed  41840 

51.160  (fXl)  revised:  (f)(2)  amend- 
ed  41840 


51.166  (1)(1)  revised;  (1)(2)  amend- 
ed  41840 

51.350  (b)(1)  revised;  (bX5)  added 
39036 

51.351  (h)  added 39036 

(c)  added 40945 

51.352  (c)  revised 40945 

51.353  (c)(5)  added...; 39036 

51.357  (aK12)  and  (bX4)  added 40945 

51.358  (b)(4)  added 40945 

51.361     Introductory     text     and 

(bXlXi)  revised 49682 

51.364  (e)  and  (f)  added 39037 

51.365  (a)(23)  and  (24)  amended; 
(aK25)  added 40945 

51.366  (aX2Xlx)  amended; 
(aX2Xxl)  through  (xxiii) 
added 40945 

51.372  (b)(3)  revised 40946 

(b)(3)  corrected... 441 19 

51.373  (f)  added 39037 

(g)  added 40946 

51.350—51.373  (Subpart  S)  Appen- 
dix B  amended 40946 

51  Appendix  W  revised 41840 

52  State  implementation  plan 
determinations... 36292,  49262.  51598. 

54948 

Announcement 56450 

52.12  (c)(83)  and  (85)  added 51611 

52.21  (1X1)  revised;  (1)(2)  amended 

41894 

52.150  Added 56470 

Heading  corrected 58281 

52.220  (c)(231)  added 36602 

(cX194XiX(A)(5).      (207XiXBX3). 

(220XiXBX7).  (225XiXB)(0 

and  (C)(7)  added 37393 

(cX189XiXB)(J).  (210XiXE). 

(220XiXBXJ).        (221XiXAX2). 

(229)  and  (230)  added 38574 

(CX185X1XAX9),  (194X1XG). 

(198X1XK).    (207X1XBX2)    and 

(225XiXBXJ)  removed 43977 

(cX187XiXAX6)  added 44163 

(CX91)  added 49066 

(cX191XiXD).  (196XiXCXJ). 

(229X1XA)      and      (231XiXB) 

added 52299 

(CX197X1XAX2)    and    (224X1X3) 

added 54943 

(CX207X1XDXJ).   (22DXiXC)  and 

(230XiXB)  added 56472 

(cX193XiXAXJ)  added 56629 

(CX179X1XE)      and      (193XiXD) 

added 56631 


Note: 
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(c)(232)  added 57780 

(c)(239)  added 58134 

(c)(240)  added 64293 

(cK204)(iXA)(5).  (B)(2).  (C) 
through  (F),  (205X1)(A),  (213) 
and  (233)  through  (238)  added 

1186 

(CX211X1XAX2)  and 

(213X1XA)(;XJ)  added 1190 

(cX194XiXF)(5),  (207XIXE)(7). 
(209),        (213).        (225Xi)(EX7) 

added 2607 

(c)(224)(i)(C)  added 3216 

(cX195XiXB)(2),  (202XiXCX5). 
(221XiXA)(J).         (230X1XA)(2) 

and  (IXC)  added 3223 

52.222  (b)  added 56474 

(aXlXlv)  added 56476 

52.230  (cX79)  added 2310 

52.238  Added 1187 

52.241  Added 1187 

52.320  (c)(74)  added 49684 

(cX75)  added 51787 

(cX63)  added 60615 

(cX77)  added 2587 

(cX72)  added  .i 2914 

(cX78)  added 4463 

52.324  (c)  removed 2914 

52.329  (b)  added 2914 

52.343  (aXl)  removed;  (aX2).  (3) 
and  (4)  redesignated  (a)(1), 
(2)  and  (3) 2914 

52.347  Removed 60615 

52.348  Added 67469 

52.370  (CX71)  added 38576 

52.372  Removed 38576 

Added 56900 

52.373  Revised 38576 

52.374  Table  revised 38576 

52.376  (c)  added 38577 

52.520  (cK96)  added 65957 

(cX97)  added 2590 

52.535  Removed 49066 

52.691   Existing   text  designated 

as  (a);  (b)  added 66606 

52.720  (CX120)  added 38581 

(CX130)  added 38590 

(CX128)  added 41341 

(CX102)  added 54559 

(CX131)  added 67472 

(CX132)  added 2918 

(CX113)  added 3220 

52.725  (d)  added 41345 

52.726  (m)  added 38590 

52.741  (a)(2)  revised 54559 

52.770  (CX114)  added 55894 


(cXllO)  added 2593 

(cXlll)  added 2597 

52.795  (f)  and  (g)  added 58486 

52.870  (0X32)  added 51368 

52.920  (cX86)  added 2916 

52.930  (c)  added 50720 

52.970  (cX70)  added 37839 

(c)(64)  added 38591 

(c)(67)  added 48412 

Regulation    at    61    FR    37839 

withdrawn 50238 

(c)(69)  added 53642 

(c)(71)  added 54742 

(c)(72)  added 55896 

(cX70)  added 652 

52.975  (d)  added 37839 

RegiUation    at    61     FR    37839 
withdrawn 50238 

(d)  added 652 

52.994  Added 48412 

52.1020  (CX42)  and  (43)  added 53639 

52.1031  Table  amended 53639 

52.1075  Added 50717 

Heading  revised;  (c)  added 64029 

52.1119  (aX2)  added 43976 

52.1120  (CX112)  added 41338 

(Odll)  added 53632 

52.1167  Table  amended 41338.  53532 

52.1170  (c)(107)  added;  eff.  7-1-96 

through  9-15-96;  interim 45898 

52.1173  (f)  added 40519 

(g)  added 66609 

52.1174  (j)  removed 39332 

(n)  added 66609 

(m)  added 66611 

52.1186  (b)  added 66609 

Added 66611 

52.1320  (cX86)  revised 39335 

52.1370  (c)(44)  added 51018 

(c)(43)  added 54948 

(c)(34)  added 60614 

52.1389  Removed 60615 

52.1478  Added 57333 

52.1570  (CX54)  added 38593 

(c)(59)  added 2585 

(c)(60)  added 3805 

52.1572  Added 56900 

52.1582  (e)  and  (f)  added 53628 

(e)  and  (f)  removed 66607 

52.1605  Table  amended 38594 

Table  amended , 3805 

52.1620  (CX60)  added 48409 

(c)(62)  added 53642 

52.1670  (CX89)  added 38597 

52.1672  Added 56900 

52.1679  Table  amended 38597 


note:  Boldtoc*  pog*  numbMs  indteot*  1996  chongM. 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1996  THROUGH  JANUARY  31.  1997 


TITLE  40  Chapter  l-Con. 

52.1683  (c)  added 51217 

(c)  removed 64029 

52.1770  (c)(91)  added 49414 

(c)(89)  added 49418 

52.1820  (c)(28)  added 52868 

(CX25)  added 60615 

52.1833  Removed 60615 

52.1870  (cKlll)  added 52883 

(c)(112)  added 648 

52.1970  (c)(114)  added 37395 

(c)(115)  added 50714 

52.2020  (cHlll)  added 39597 

(CKIIO)  added 39600 

(cKlOO)  added 54737 

(c)(113)  added 67231 

(CM112)  added 67233 

(c)(115)  added 4169 

52.2026  Added;  interim 4019 

52.2036  (f)  added 67232 

52.2037  (e),  (f)  and  (g)  added 67231 

52.2061  (b)  added 39597 

Added 39601 

52.2062  (b)  added 39597 

Added 39601 

52.2070  (c)(46)  and  (47)  added 55903 

52.2081  Table  amended 55903 

52.2086  Added 55902 

52.2219  Revised 37390 

52.2220  (c)(138)  added 37390 

(CK142)  added 38392 

(CK139)  added 39328 

(CK137)  added 39334 

(CK143)  added 43973 

(c)(141)  added 47057 

(c)(140)  added 53636 

(CK144)  added 55909 

52.2225  (b)  and  (c)  removed 37390 

52.2237  Added 36506.  54946 

Regulation    at    61     FR    36506 

withdrawn 47057 

52.2270  (c)(94)  added 45329 

(cKlOl)  added 49688 

(c)(103)  added 55896 

52.2320  (c)(30)  added 60615 

52.2348  Removed 60615 

52.2420  (c)(108)  and  (109)  added 38390 

52.2425  Heading  revised;  existing 
text   designated   as   (a);    (b) 

added 48632 

(c)  added 48635 

52.2433  (o)  and  (p)  added 38390 

52.2470  (c)(61)  added 38091,50238 

(c)(62)  added 38600.  53070 

(CK63)  added 41335 

Regulations  at  61  FR  38091  and 
61  FR  38600  withdrawn 47055 


(c)(65)  added 49690 

(c)(66)  added 50442 

(c)(64)  added 50714 

(c)(67)  added 53327 

(c)(68)  added 54563 

(c)(69)  added 3803 

52.2520  (c)(39)  and  (40)  added 54735 

(c)(35)  added 60197 

52.2522  (g)  added 58482 

52.2570  (c)(95)  added 37218 

(c)(92)  added 39330 

52.2585  (k)  added 43675 

(j)  added 43972 

52.2634  Added 47059 

52.2720  (c)(36)  added 3213 

52.2723  Added 3213 

55  Operating  permits 39877 

55.6  (c)(3)  added;  eff.  7-31-96 34228 

55.10  (a)(1)  revised;  (b)  added;  eff. 

7-31-96 34228 

55.13  (f)  added;  eff.  7-31-96 34228 

60  Authority  delegation  notices 

42808.59832 

Determination 4463 

60.4  (c)  table  revised 52868 

(a)  amended;   (b)(0).   (P),   (X), 

(KK)(ii).  (iii),  (iv),  (vi),  (ix). 

(xii)  and  (xiii)  revised 1833 

60.42  (b)(3)  removed 49976 

60.45  (g)(l)(iii)  removed 49976 

61.04    (a)    amended;    (b)(0),    (P), 

(X).  (KK)(ii).  (iii).  (iv).  (vi), 

(ix).  (xii)  and  (xiii)  revised 

1834 

61.100—61.108  (Subpart  I)  Heading 

revised 68981 

61.100  Revised 68981 

61.101  (a)  and  (e)  removed;  (b). 
(c).  (d)  and  (f)  redesignated 

as  (a)  through  (d) 68981 

61.107  (c)(1)  removed 68981 

62  Authority  citation  revised 55576 

62.10  Table  amended 1834 

62.10850—62.10870     (Subpart     SS) 

Added 55576 

63  State  operating  permit  pro- 
gram approvals 43675 

Technical  correction 54342 

63.14  Second  (b)(4)  through  (7) 
and  (b)(8)  through  (14)  redes- 
ignated as  (b)(8)  through  (18) 
66227 

63.40  Added 68399 

63.41  Added 68399 

63.42  Added 68400 

63.43  Added 68401 


Note:  BokMoc*  pog*  numtMn  indtea»»  1996  change. 
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63.44  Added 

63.90  Introductory  text  amended 
36297 

63.91  (a)   introductory   text   re- 

vi  S6(l  \A997 

63.93  (b)(4)(iv)  removed 36298 

63.95  (b)(4)(i)  revised 36298 

63.100  (d)(3)(ii).  (i).  (l)(3)(ii)(B). 
(4)(iii)(A)  and  (m)(2)  revised; 
(g)(2)(iii).  (h)(2)(iv)  and 
(l)(4)(iii)  introductory  text 
amended 64574 

(b)(2).  (c).  (e).  (f)  introductory 
text.  (1).  (g)  introductory 
text.  (1)  introductory  text, 
(2)  introductory  text,  (h)(1) 
Introductory  text,  (i),  (2)  in- 
troductory text,  (i),  (ii)(A), 
(j)(4).  (k)(l),  (2)  and  (3)  intro- 
ductory text  revised;  (f)(6) 
through  (9)  redesignated  as 
(f)(8)  through  (11);  new  (f)(6). 
new  (7),  (g)(3).  (4),  (h)(3)  and 
(k)(9)  added;  (h)(2)(v)  re- 
moved   2729 

63.101  Amended 2729 

63.102  (c)  introductory  text  re- 
vised; (c)(2)  removed 64575 

(a)(1)  and  (2)  revised;  (a)(3)  and 
(4)  added 2732 

63.103  (c)  introductory  text  and 
(f)  amended;  (c)(1).  (2)(i).  (il). 
(iii).  (d)(1)  and  (e)  revised; 
(c)(2)(iv)  removed 2732 

63.104  Revised 2733 

63.106  (a)  revised 64575 

63.100—63.106  (Subpart  F)  Table  2 

revised 2735 

63.100—63.106  (Subpart  F)  Table  3 

revised 2737 

63.100—63.106  (Subpart  F)  Table  4 

added 2740 

63.110  (e)(2)(ii)  introductory  text 

and  (f)(4)(ii)  revised 64575 

(dXlO)  and  (h)  added;  (e)(1)  re- 
vised   2742 

63.111  Amended 2742 

63.112  (e)  introductory  text  re- 
vised; (e)(3)  and  (h)  added 2744 

63.113  (a)  introductory  text.  (2). 
(c)(1)  and  (2)  revised;  (a)(3) 
amended 2744 

63.114  (a)  introductory  text. 
(4X11),  (b)  introductory  text. 
(3).   (cXl).  (3)  and  (dX2)  re- 


vised; (a)(5)  added;  (d)(1)  and 

(e)  amended 2745 

63.115  (a)  introductory  text  re- 
vised; (e)  introductory  text 
amended 2746 

63.116  (aXD,  (b)  introductory 
text.  (3).  (d)  introductory 
text,  (1),  (3),  (4)  and  (e)  re- 
vised; (bX5)  added 2746 

63.117  (e)  amended 64576 

63.118  (aX2),  (b)  and  (2)  revised 
2747 

63.119  (a)(1),  (2),  (bX2)  and  (cX4) 
revised;  (eX6)  and  (f)  added 


.2747 


63.120  (d)(2)  introductory  text 
and     (i)     revised;      (d)(3Xi) 

amended 64576 

(aX4),  (bX2Xii).  (7X11)  and  (8) 
amended;  (d)  introductory 
text  revised;  (d)(8)  and  (f) 
added 2748 

63.122  (aX2)  removed;  (b)  revised 
64576 

(c)  introductory  text  amended; 
(cX3)  added 2748 

63.123  (b)  removed 64576 

(h)  added 2748 

63.126  (aXl),  (3),  (b)  introductory 
text,  (1).  (3),  (dXl).  (2).  (h) 
and  (i)  revised;  (bX4)  added 


.2749 


63.127  (a)  introductory  text. 
(4Xii).  (b)  introductory  text 
and  (3)  revised;  (dXl)  amend- 
ed  2749 

63.128  (hXl)   introductory   text. 

(2)  and  (3)  revised 64576 

(aX9Xiv).  (c)  introductory  text. 
(3),  (d)  introductory  text,  (1), 
(f)(2)  and  (g)  revised;  (bXl) 
introductory  text  amended; 
(c)(7)  added 2750 

63.129  (b)  amended;  (e)  and  (f)  re- 
vised  64576 

(aXD  revised;  (aX4Xii)  amend- 
ed: (a)(8)  added 2750 

63.130  (aX2)  introductory  text, 
(bXD  and  (dX4)  revised: 
(aX2Xl)  through  (iv)  re- 
moved; (aX2)(v),  (vl)  and  (vll) 
redesignated  as  (aX2Xi),  (11) 

and  (ill);  (b)(2)  amended 2750 

63.131  Removed 2751 

63.132  Revised 2751 

63.133  Revised 2753 
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TITLE  40  Chapter  l-Con. 

63.134  Revised 2754 

63.135  Revised 2755 

63.136  Revised 2755 

63.137  Revised 2756 

63.138  Revised 2757 

63.139  Revised 2760 

63.140  Revised 2762 

63.143  Revised 2762 

63.144  Revised 2762 

63.145  Revised 2765 

63.146  Revised 2774 

63.147  Revised 2775 

63.148  (c)(2),   (4)(ii),   (5).   (i){3)(i), 

(ii)  and  (j)(2)  revised 2775 

63.149  Added 2775 

63.151  Heading,  (a)(2),  (6)(i),  (c) 
introductory  text,  (1), 
(d)(8)(i),  (e)  introductory 
text,  (1),  (3),  (f)  introductory 
text,  (g)(1),  (h)  and  (j)  re- 
vised; (a)(6)(iv)  and  (7) 
amended 64576 

63.152  (a)(2),  (c)(4)(ii)  and  (e)  in- 
troductory text  revised; 
(c)(5)(ii)(F)  removed 64577 

(b)(1)  introductory  text,  (2)  in- 
troductory text,  (ii)(A),  (B), 
(c)(2)  introductory  text,  (ii) 
introductory  text,  (A)  intro- 
ductory text,  (2),  (J),  (B)  in- 
troductory text,  (C),  (E),  (4) 
Introductory  text,  (iii),  (f) 
Introductory  text,  (2)(ii),  (5) 
Introductory  text  and  (7)  re- 
vised; (b)(5),  (c)(2)(iv),  (4)(iv) 
and  (g)  added;  (c)(5)(iii)  and 

(6)(iv)  amended 2776 

63.110—63.152  (Subpart  G)  Appen- 
dix G  amended 2779 

63.161  Amended 2788 

63.162  (f)(2)  and  (3)  revised:  (g) 

and  (h)  added 2789 

63.163  (e)(l)(ii)  and  (g)  revised 2789 

63.164  (b)(2)  and  (h)  revised 2790 

63.165  (c)  revised 2790 

63.168  (e)(1)  amended;  (fK3)  re- 
vised   2790 

63.169  (cK3)  revised 2790 

63.172  (b).  (c),  (h)(2)  and  (j)(2)  re- 
vised; (n)  added 2790 

63.173  (d)(l)(ii),  (f)  and  (g)  revised 
2791 

63.174  (c)(l)(i).  (II).  (2)  introduc- 
tory text.  (ii).  (h)(2).  (IKl) 
and  (2)  revised;  (cK2)(iii)  and 

(iv)  added;  (e)  removed 2791 


63.180  (b)(4)(ii),  (c)  introductory 

text  and  (2)  revised 2792 

63.181  (d)(7)(i),  (ii),  (g)(2)  intro- 
ductory text,  (3)  introduc- 
tory text  and  (i)  revised 2792 

63.182  (d)(2)(xvii)  added 2792 

63.190  (d),  (e)(5)(i)  and  (ii)  amend- 
ed  2792 

63.191  Amended 2792 

63.192  (0  introductory  text. 
(2)(iii)  and  (g)(1)  introduc- 
tory text  aimended;  (f)(1)  and 
(k)  revised;  (g)(l)(i)  and  (ii) 
removed 2793 

63.193  Revised 2793 

63.320  (c)  through  (f)  revised 49265 

63.322  (a)  introductory  text  and 

(b)  introductory  text  revised 

49265 

63.347  (e)(4)  revised;  interim 4465 

63.480—63.506  (Subpart  U)  Added 

46924 

63.481  (d)  introductory  text,  (2) 
introductory  text  and  (iv)  re- 
vised; (d)(6)  added 1837 

63.546  (a)  revised 65336 

63.549  (b)  revised 65336 

63.680—63.698        (Subpart       DD) 

Added 34155 

63.753  (a)(2)  amended 66227 

63.788  (b)(1)  amended 66227 

63.780—63.788  (Subpart  U)  Table  2 

amended 66228 

63.900—63.907  (Subpart  OO)  Added 

34164 

63.920—63.928  (Subpart  PP)  Added 

34186 

63.940-63.948  (Subpart  QQ)  Added 

34190 

63.960—63.966        (Subpart        RR) 

Added 34193 

63.1040-63.1049      (Subpart      W) 

Added 34195 

63.1310—63.1335      (Subpart     JJJ) 

Added 48229 

63.1311  (d)  introductory  text.  (2) 
introductory  text  and  (ii)  re- 
vised   1838 

63  Appendix  D  added 34200 

Appendix  A  amended 2793 

69.13  Added 58289 

(a)(2),  (b).  (c).  (d)(1)  and  (3)  cor- 
rected  66077 

69.21—69.22  (Subpart  B)  Heading 

revised 58291 

69.22  Added 58291 
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(a)(2).  (b),  (c)(1).   (2).  (d)  and 

(e)(1)  corrected 66077 

69.31—69.32  (Subpart  C)  Heading 

revised 58292 

69.32  Added 58292 

(a)(2).  (b).  (c)(2),  (3).  (d).  (e)(1) 

and  (3)  corrected 66077 

70.4  (d)(2)  revised 56370 

70  Appendix  A  amended 34739,  39343, 

39601,  39883,  45336,  51370.  51372, 
55923,  56370,  57594,  60034,  64475. 

64635 
Regulation    at    61    FR    45336 

withdrawn 56631 

Appendix  A  corrected 63928 

Appendix  A  amended 1399 

71  Operating  permits 39877 

71.1—71.12    (Subpart    A)    Added; 

eff.  7-31-96 34229 

75.6  (e)  revised 59157 

75.11  Regulation  at  60  FR  26566 
confirmed;  (a),  (d)  and  (e)  re- 
vised; (g)  removed 59157 

75.16  (a)(2)(ii)(B),  (C)  and 
(b)(2)(ii)(B)     revised;     (e)(5) 

added 59158 

75.18  (b)(3)  added 59158 

75.20  (b)  introductory  text  and 
(g)(l)(i)  revised 59158 

75.21  Regulation  at  60  FR  26566 
confirmed 59157 

(a)  revised;  (d)  added;  (f)  re- 
moved  59159 

75.30  Regiilation  at  60  FR  26566 

confirmed 59157 

(d)  revised 59160 

75.32  Regulation  at  60  FR  26567 

confirmed 59157 

(a)(3)  revised;  (a)(4)  removed 59160 

75.34  Regulation  at  60  FR  26567 

confirmed... 59157 

(a),  (b)  introductory  text.  (1). 
(c)  introductory  text  and  (d) 

revised 59160 

75.53  Regulation  at  60  FR  26568 

confirmed 59157 

(d)  introductory  text  revised; 
(d)(4)  removed 59161 

75.55  Regulation  at  60  FR  26568 
confirmed 59157 

(b)(3)  introductory  text.  (i).  (ii) 
and  (e)  revised 59161 

75.56  Regulation  at  60  FR  26569 
confirmed 59157 

(c)  revised;  (d)  added 59161 

75.61  (a)(5)  added 59162 


75.64  Regulation  at  60  FR  26569 

confirmed 59157 

75.66  Regulation  at  60  FR  26569 

confirmed 59157 

(f)(2)  revised 59162 

75  Regulations  at  60  FR  26569, 

26570  and  26571  confirmed 59157 

Appendix  A  amended 59162 

Appendix  B  amended 59165 

Appendixes  D  and  F  amended 

59166 

76.2  Amended 67162 

Regulation  at  61  FR  67162  eff. 

date  corrected  to  2-17-97 3464 

76.5  (g)  removed 67162 

Correctly  removed 68821 

Regulation  at  61  FR  67162  eff. 

date  corrected  to  2-17-97 3464 

76.6  Re  vised 67162 

Regulation  at  61  FR  67162  eff. 

date    corrected    to    2-17-97; 

(aK2).  (3)  and  (b)  corrected 

34g4 

76.7  (a)  and  (b)  added !....".....!....!!.67163 

Regulation  at  61  FR  67163  eff. 

date  corrected  to  2-17-97 3464 

76.8  (a)(2).   (5).   (e)(3)(lii)(A)  and 

(B)  amended 67163 

76.10  (f)(l)(iii)  amended 67163 

RegvQation  at  61  FR  67163  eff. 

date  corrected  to  2-17-97 3464 

76.16  Added 67163 

Regulation  at  61  FR  67163  eff. 
date  corrected  to  2-17-97; 
(c)(1)  corrected 3464 

76  Appendix  B  amended 67164 

Regulation  at  61  FR  67164  eff. 

date  corrected  to  2-17-97;  Ap- 
pendix B  corrected 3464 

79.51  (c)(l)(ii)(A).  (B).  (h)  intro- 
ductory text  and  (l)(ii)  re- 
vised; (e)(1)  amended;  (i)(4) 
added 36511 

79.52  (b)(l)(iii).  (iv).  (2)(iiiKD)  in- 
troductory text  and  (E)  in- 
troductory text  revised 36511 

79.57  (b)(2)(i).  (ii),  (Iii)  and 
(e)(l)(iKC)  added; 

(e)(l)(iii)(A).  (2)(i).  (ii)  intro- 
ductory text,  (B),  (iii)  intro- 
ductory text,  (C),  (vi)(B), 
(vii),  (3)(i)(A)  and  (f)(3)  re- 
vised;   (e)(3)(i)   introductory 

text  amended 3651 1 

79.61  (d)(5)  revised 36512.  58746 

79.63  (e)(4)(iii)  added 36513 
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TITLE  40  Chapter  I -Con. 

79.68  (f)(1)  and  (5)(vl)  revised 34613 

80  Petition  for  reconsideration 

35960 

Petition  for  exemption 42812.  53654 

80.2  (vv)  added 35680 

80.4  Revised 35356 

80.46  (f)(3)(i)  and  (g)(9)(i)  revised 

58306 

80.72  Added 35680 

80.79  (j)  introductory  text  re- 
vised; (j)(5Kviii),  (ix).  (10)(i). 
(iii).  (v)  through  (xi)  and  (11) 
removed;  (jXlOMii).  (iv),  (12). 
(13)  and  (14)  redesignated  as 
(j)(10)(i).  (ii),  (11).  (12)  and 
(13);  (1)  added 35680 

80.140  Amended 35356 

80.141  (a),  (b),  (OdMii).  (2),  (3)(i). 
(d)  and  (e)(1)  revised; 
(c)(l)(i),  (e)(2)(ii)(B).  (g)(1) 
and  (3)  amended;  (c)(3)(iv) 
added;  (e)(2)(ii)(B)(7)(m)  re- 
moved  35356 

(c)(3)(v)  added 58747 

80.155  Revised 35358 

80.156  (a)(l)(ii).  (2)  introductory 
text,  (ii),  (3)  introductory 
text,  (ii),  (4),  (5)  introductory 
text,  (c)(1)  introductory  text, 
(i),  (3)  and  (4)  revised;  (c)(5) 
through  (8)  added 35358 

80.157  Introductory  text,  (a),  (b). 
(d),  (e)  and  (0  revised;  (d),  (e) 
and  (f)  redesignated  as  (e).  (f) 
and  (g);  new  (d)  added;  0MB 
number  pending 35360 

80.158  Revised 35362 

80.160  Revised  (0MB  number 
pending) 35363 

80.161  Added 35364 

(b)(l)(ii)(D)  added 58747 

80.162  Added 35366 

80.163  Added 35368 

80.164  Added  (0MB  number  pend- 
ing)  35369 

80.165  Added 35371 

80.166  Added 35372 

80.167  Added 35372 

80.168  Added 35373 

80.169  Added 35373 

(g)  redesignated  as  (c)(9);  new 

(c)(9)  heading  and  introduc- 
tory text  amended 58747 

80.170  Added  (0MB  number  pend- 
ing)  35377 

80.171  Added 35379 


80.172  Added 35380 

(e)(2)  revised 58747 

80.173  Added  (0MB  number  pend- 
ing)  35380 

80.174  Added 35381 

81.303  Amended 39344 

81.305  Amended 2607 

81.307  Amended 58487 

81.314  Amended 41345 

81.315  Amended 58486,  60616 

81.319  Amended 37839.  53642 

Regulation    at    61     FR    37839 
withdrawn 50238 

Amended 653 

81.323  Amended 40519 

81.328  Amended 64295 

81.332  Amended 53643 

81.343  Amended 55909 

81.348  Amended 50442,  53328,  54563 

81.350  Amended 43675 

81.351  Amended 47060 

82  Acceptable  substitutes  listing 

47012 

Petition  denial 51018 

82.32  (e)(1)  and  (2)  correctly  re- 
vised; CFR  correction 2310 

82.62  (j)  and  (k)  removed 64427 

82.68  (f)  and  (g)  removed 64427 

82.70  (a)(2)(vii)  revised 64427 

82.154  (g)  and  (h)  revised 68508 

82.180  (a)(8)(ii)  revised 54039 

82.170—82.184  (Subpart  G)  Appen- 
dix D  added 54040 

85  Authority  citation  revised 40946 

85.2207  Added 40946 

85.2213  (b)(2)(ii)  revised 40947 

85.2215  (b)(2)(ii)  revised 40947 

85.2218  (b)(2)(ii)  revised 40947 

85.2220  (b)(2)(ii)  revised 40947 

85.2222  Added 40947 

85.2223  Added 40947 

85.2231  Added 40947 

86.1  Amended 54877 

86.000-2  Added 54878 

86.000-3  Added 54878 

86.000-7    Added    (0MB    number 

pending) 54878 

86.000-8    Added    (0MB    number 

pending) 54878 

86.000-9     Added     (OMB    number 

pending) 54879 

86.000-16  Added 54881 

86.000-21    Added    (OMB    number 

pending) 54882 

86.000-23    Added    (OMB    number 

pending) 54882 
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86.000-24    Added    (OMB    number 

pending) 54882 

86.000-25    Added    (OMB    number 

pending) 54883 

86.000-26    Added    (OMB    number 

pending) 54883 

86.000-28    Added    (OMB    number 

pending) 54884 

86.001-2  Introductory  text  re- 
vised  54886 

86.001-9    Revised    (OMB   number 

pending) 54886 

86.001-21  Revised  (OMB  number 

pending) 54886 

86.001-23  Revised  (OMB  number 

pending) 54887 

86.001-24  Revised  (OMB  number 

pending) 54887 

86.001-25  Revised  (OMB  number 

pending) 54887 

86.001-26  Revised  (OMB  number 

pending) 54888 

86.001-28  Revised  (OMB  number 

pending) 54888 

86.004-9    Revised    (OMB    number 

pending) 54889 

86.004-28  Revised  (OMB  number 

pending) 54890 

86.090-5  (a)(3)  added 58106 

86.094-13  (a)(1),  (c)(1).  (d)(1),  (e)(1) 

and  (f)(1)  amended 58620 

86.094-17  (j)  revised 45903 

86.094-26  (a)(2),  (b)(2)(i)  and  (ii) 

amended 58620 

86.101  (a)(2)  removed;  (a)(4)  added 

54890 

86.106-00  Added 54890 

86.10a-00    Added    (OMB    number 

pending) 54890 

86.115-00  Added 54891 

86.118-00  Added 54891 

86.127-00  Added 54891 

86.128-00  Added 54892 

86.129-00    Added    (OMB    number 

pending) 54892 

86.130-00  Added 54893 

86.131-00  Added 54893 

86.132-00  Added 54893 

86.135-00  Added 54894 

86.158-00  Added 54894 

86.159-00    Added    (OMB    number 

pending) 54894 

86.160-00    Added    (OMB    number 

pending) 54895 

86.161-00    Added    (OMB    number 

pending) 54897 


86.162-00    Added    (OMB    number 

pending) 54898 

86.162-03    Added    (OMB    number 

pending) 54899 

86.163-00  Added 54899 

86.164-00  Added 54900 

86.610-84  Removed 51366 

86.1003-88  Removed 51366 

86.1005-88  Removed 51366 

86.1008-88  Removed 51366 

86.1010-84  Removed 51366 

86.1183-67       (g)(l)(ii)       revised;, 
(g)(l)(iii),    (iv)    and    (v)    re- 
moved  51366 

86  Appendix  I  amended 54901 

89.2  Amended 52102 

89.908  Revised 52102 

89.1003  (a)(6)  and  (b)(4)  revised; 

(b)(5),  (6)  and  (7)  added 58106 

90.103  (a)  introductory  text  table 

revised 58300 

90.109  (c)  added 58300 

90.903  Revised 52102 

90.908  Revised 52102 

91  Added  (OMB  numbers  pend- 
ing)  52102 

122  Interpretation 41698 

125.60  (c)(1)  removed;  (c)(2)  and 
(3)  redesignated  as  (c)(1)  and 
(2);   new  (c)(1)  introductory 

text  revised 45833 

131  Notice  of  availability 65183 

131.32  Added 64822 

131.36  (d)(13)(ii)  amended 60617 

147.750     (a)     introductory     text 

amended 1834 

147.1350  Revised 58933 

147.1351  (a)  amended 58933 

147.1350—147.1355      Appendix      A 

added 58934 

147.2500    (a)    introductory    text 

amended 1834 

180  Authority  citation  revised 48848 

180.191  Revised 37222 

180.236  Revised 36299 

180.284  (c)  added 1293 

180.356  Table  amended 39351 

180.368  (e)  added 60622 

180.410  Table  amended 39541 

(c)  added 63725 

180.418  Table  amended 39891 

180.434  (a)  table  amended 36302 

(d)  added;  eff  11-13-96  through 
10-31-98 58140 

180.436  (a)  table  amended 39886 

180.443  (d)  added 1288 
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TITLE  40  Chapter  l-Con. 

180.466  Table  amended 39889 

Table  corrected 51372 

180.472  Heading  revised;  (d) 
added;  eff.  11-29-96  through 
11-29-97 60627 

180.482  Existing  text  designated 
as  (a);  (b)  added;  eff.  11-29-96 
through  11-30-97 60632 

180.494       Added;       eff.       9-17-96 

through  8-23-97 48848 

180.1001   (c)  table  and  (e)  table 

amended 34741.  393S3 

(c)  table  amended 34743 

180.1163  Amended 58332 

180.1169  Added 37397 

180.1173  Added 40343 

180.1174  Added 40340 

180.1175  Added 40338 

180.1176  Added 67473 

180.1177  Added 67473 

185.100  Removed 39542 

Regulation    at    61     FR    39542 

withdrawn 50685 

185.410  Regulation  at  59  FR  10997 

withdrawn 50685 

185.800  Removed 39542 

Regulation    at    61     FR    39542 

withdrawn 50685 

185.1900    Regulation    at    58    FR 

59667  withdrawn 50685 

185.2850    Regulation    at    61    FR 

11993  withdrawn 50685 

185.3650  Removed 39542 

Regulation    at    61     FR    39542 

withdrawn 50685 

185.3750  Removed 39542 

Regulation    at    61     FR    39542 

withdrawn 50685 

185.5000    Regulation    at    61    FR 

12009  withdrawn;   regrulation 

at  61  FR  25154  confirmed 50685 

185.5150    Regulation    at    61    FR 

12009  withdrawn;   regulation 

at  61  FR  25154  confirmed 50685 

185.6300    Regulation    at    61    FR 

12009  withdrawn;   regulation 

at  61  FR  25154  confirmed 50685 

227.27  (d)  amended 51203 

228.15  (l)(3)(vii)  and  (x)  amended 

68970 

244  Removed 69034 

245  Removed 69034 

257  Authority  citation  revised 34269 

257.1—257.4  (Subpart  A)  Heading 

added;  eff.  1-1-98 34269 

257.1  (a)  revised;  eff.  1-1-98 34269 


257.5—257.30  (Subpart  B)  Added; 

eff.  1-1-98 34269 

257.21  Eff.  7-1-98 34270 

257.22  Eff.  7-1-98 34272 

257.23  Eff.  7-1-98 34272 

257.24  0MB  number  pending 34274 

257.25  0MB  number  pending 34274 

257.26  Eff.  7-1-98 34275 

257.27  0MB  number  pending 34276 

257.28  Eff.  7-1-98 34277 

268.1  (f)(1)  introductory  text  and 

(3)  revised 50413 

258.70  (c)  added 60337 

258.74  (f)  and  (h)  added;  (k)  re- 
vised  60337 

258.75  Added 60339 

261.5  (f)(3)  and  (g)(3)  revised;  eff. 
1-1-97 34278 

261.6  (c)(1)  revised 59950 

261  Appendix  EX  amended... 37401,  46383, 

48638.  50242,  57334 

Appendix  IX  corrected 40520 

Appendix  IX  amended 1678 

262  Authority  citation  revised 1834 

262.34  (a)(l)(i)  and  (ii)  revised 59950 

262  Appendix  amended 1834 

264.179  Revised 59950 

264.200  Revised 59950 

264.232  Revised 59950 

264.1030  (b)  revised;  note  amend- 
ed  59950 

264.1033  (1)  and  (m)  redesignated 
as  (m)  and  (n);  (f)(2)(vi)(B). 
(k)  and  new  (n)  revised;  new 

(1)  and  (0)  added 59950 

264.1034  (b)  introductory  text  re- 
vised  59951 

264.1035  (c)(9)  and  (10)  added;  (d) 
revised 59952 

264.1050    (b)    revised;    (f)    added; 

note  amended 59952 

264.1055  Revised 59952 

264.1058  (e)  added 59952 

264.1064  (g)(6)  added 59952 

264.1080  (b)(7)  and  (8)  added 59952 

264.1082  Revised 59953 

264.1083  Revised 59954 

264.1084  Revised 59955 

264.1085  Revised 59960 

264.1086  Revised 59962 

264.1087  (b)(3).  (c)(2).  (3Kii). 
(5)(i)(D)  and  (E)  revised; 
(b)(4)  and  (c)(7)  added 59965 

264.1088  Revised 59966 

264.1089  Revised 59966 

264.1090  (a)  and  (b)  revised 59968 
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264.1091  Removed 59968 

265.178  Revised 59968 

265.202  Revised 59968 

265.231  Revised 59968 

265.1030  (b)  revised;  note  amend- 
ed  59968 

265.1033  (k)  and  (1)  redesignated 
as  (1)  and  (m);  (f)(2)(iv)(B).  (j) 
and  new  (m)  revised;  new  (k) 

and  (n)  added 59969 

265.1034  (b)  introductory  text  re- 
vised  59970 

265.1035  (c)(3)  and  (d)  revised; 
(c)(9)  and  (10)  added 59970 

265.1050   (b)    revised;    (e)    added; 

note  amended 59970 

265.1055  Revised 59971 

265.1058  (e)  added 59971 

265.1064  (g)(6)  added 59971 

265.1080  (b)(7)  and  (8)  added .59971 

265.1081  Amended 59971 

265.1083  Revised 59972 

265.1084  Revised 59974 

265.1085  Revised „..59979 

265.1086  Revised 59984 

265.1087  Revised 59986 

265.1088  (b)(3).  (c)(2),  (3)(li). 
(5)(i)(D)  and  (E)  revised; 
(b)(4)  and  (c)(7)  added 59989 

265.1089  Revised 59990 

265.1090  Revised 59990 

265.1091  Removed 59992 

265  Appendix  VI  added 59992 

266.100   (c)(3)(i)(B).    (C)   and   (D) 

correctly  added;  CFR  correc- 
tion  56631 

268.39  (c)  revised 1997 

268.40  Table  corrected 36419 

(g)  added;  table  amended 43927 

268.44  (p)  added 55727 

268.48  (a)  table  amended 43931 

270.14  (b)(5)  revised 59996 

270.27  Revised 59996 

271  State  hazardous  waste  man- 
agement program  authoriza- 
tions   38392.  39353.  40520.  41345. 

43009,  43018.  52884,  54950,  55223, 

67474 
271.1  (j)  Table  1  amended;  eff.  1- 

1-97 34278 

(j)  Table  1  amended 43931, 59996 

(j)  Table  2  amended 59997 

272  State  hazardous  waste  man- 
agement program  authoriza- 
tions  41345 

272.1151  (aKl)(ii)  amended 1834 


272.1601  Revised 49268 

272  Appendix  A  amended 49269 

281  State  underground  storage 
tank  program  authorizations 
50720 

State      underground     storage 
tank  program  authorizations 

3611 

282.50  Added 3614 

282.56  Added .: 41509 

282.71  Added 56136 

282  Appendix  A  amended 41510,  56137 

Appendix  A  amended 3615 

300  Appendix  B  amended 35137,  35138, 

35963,  39081,  40524,  41960.  45336. 
47060.  47825,  49690,  50444,  51019, 
51020,  51373,  52887,  53329,  54098, 
54344,  55751,  55752,  56477,  57594, 
58333,  59185,  60197,  65186,  65957, 
67234,  68158 

Appendix  B  revised 67660 

372.65  (a)  and  (b)  amended  ...38605.  39359. 

39894 

425  Authority  citation  revised 35684 

425.15  (a)  table  amended 35685 

425.25  Table  amended 35685 

425.65  Table  amended 35685 

425.85  Table  amended 35685 

435.10  (Subpart  G)  Revised 66123 

Added 66129 

Correctly  designated  as  435.70 

1682 

435.11  Revised 66124 

435.40—435.47  (Subpart  D)  Re- 
vised   66125 

435.41  Second  (y)  and  (z)  through 
(ee)  correctly  designated  as 
(z)  and  (aa)  through  (ff) 1681 

435.43  Table  corrected 1681 

435.44  Table  corrected 1682 

435.45  Table  correctly  revised 1682 

435.70  Correctly  designated  from 

435.10 1682 

455.10  (g)  through  (u)  added 57548 

455.11  Revised 57549 

455.40  Revised 57549 

455.41  Added 57549 

455.42  Revised 57550 

455.43  Added 57550 

455.44  Added 57551 

455.45  Added 57551 

455.46  Added 57551 

455.47  Added 57552 

455.60—455.67  (Subpart  E)  Added 

57552 

455  Table  8  added 57553 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1996  THROUGH  JANUARY  31.  1997 


52. 


53. 


TITLE  40  Chapter  l-Con. 

Tables  9  and  10  added 57554 

707.20  (cK2)(ii)  amended 1834 

712.30  (e)  table  amended 55787 

(e)  table  stayed  in  part 65187 

716.120  (d)  table  amended 55787 

(d)  table  stayed  in  part 65187 

721.267  Added 63734 

721.336  Added 63734 

721.484  Added 63735 

721.646  Added 63735 

721.785  Added 63735 

721.979  Added 63735 

721.1660  Added 52295 

721.1737  Added 63735 

721.1738  Added 63736 

721.2095  Added 63736 

721.2097  Added 63736 

721.2527  Added 63736 

721.3063  Added 63736 

721.3628  Added 63737 

721.4484  Added 63737 

721.4494  Added 63737 

721.4497  Added 63737 

721.4525  Added 63738 

721.4587  Added 63738 

721.4663  Added 63738 

721.4668  Added 63738 

721.4685  Added 63739 

721.5276  Added 63739 

721.5545  Added 63739 

721.5930  Added 63739 

721.6097  Added 63739 

721.8673  Added 63739 

721.9495  Added 63740 

721.9507  Added 63740 

721.9680  Added 63740 

721.9970  Added 63740 

745  Authority  citation  revised 45813 

745.220—745.239        (Subpart        L) 

Added 45813 

745.320—745.339        (Subpart        Q) 

Added 45825 

763  Waiver 52703 

763.80—763.99  (Subpart  E)  Appen- 
dix D  amended 1834 

799.5000  Table  amended 2611 

799.5075  (cKDdiXA)  and  (d)  re- 
vised  37686 

Proposed  Rules: 

1-799  (Ch.  I) 48452.  55252.  5921 1 

22 65268 

35 46748 

50 37427.  66638.  66716.  67763 

note:  lotdtoc*  page  nurntMn  Indteol*  1996  chonget. 


51 35994.  361 12.  38250.  43030.  47840. 

49715.  55252.  58497.  65752,  65764. 

67274 

.210 


35998.  36004.  36320.  36534,  37030, 

37232,  37428,  37429,  37875.  38129, 
38250,  38423,  38664,  38682.  38683, 
39375.  39377,  39378.  39614,  39617, 
40591.  40592.  41371.  41372,  42939, 
43030,  43202,  43501,  44024,  44264, 
45379,  45926,  47099.  47100.  48453, 
48656.  48657,  48873,  49087,  49090, 
49285.  49426,  49716,  49717.  50465. 
50787,  51074,  51257,  51397.  51631. 
51638,  51651,  51659.  51877,  52401, 
52864,  52902.  53163,  53166,  53174, 
53180.  53692.  53693,  53694,  54747, 
54972.  54975,  54976,  55252.  55253, 
55942,  55943,  56172.  56183.  56491, 
56492,  56649,  56650,  56930,  57343, 
57834.  58497.  58498,  58671,  60242, 
60253,  60671,  64042,  64304,  64307, 
64308.  64647,  65496,  65504.  66003. 
66642.  67274,  67275,  67515.  67516, 

68199 

.  695.  1420.  2633.  2634,  2635,  2636,  2984, 
2987,  3252.  3253,  3254.  4505.  4514 

65780 

2068 


55 36012.  66003 

58 65780 

2068 

59 40161.  46410.  52735 

60      43501.  47840.  49987.  52864.  54377 

960.  1868 

61 36326,  47840.  49091 

62 55612 

63     36326.  36835.  43501,  43698.  47840. 

49091,  50586.  55842.  57602.  59849, 

68406,68430 

960,  1869.  2074 

64 41991.  46418.  53886 

69 58158 

70 39617.  41991.  42222.  45379.  46418. 

49091,  49289.  53886.  55949,  60061, 
64042.64661 

71 ...41991,  46418,  53886 

72 68340 

73 68340 

74 68340 

75 68340 

77 68340 

78 68340 

79 36S35 

80 „ 34775,  42827,  53886 
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81 33879,  36004.  37875.  39378.  41372, 

41759,  41764,  43501,  47100.  50465. 
53694.  55259.  58498.  64308 

2636 

82 37430,  56493.  64042 

85 58022 

86 37715,  58028 

89 58028 

200 

90 34778 

93 35994.  361 12 

117 65268 

122 65268 

123 65268 

124 65268 

125 65268 

131 45379,  60672 

132 S4748,  58444,  66007 

136 36328 

140 54014 

144 65268 

148 38684 

152 57356 

153 41764.  49427,  55259 

156 57356 

159 41764.  49427.  55259 

180  36329,  36331.  36689.  37233,  37433, 
38423,  38426,  38428.  44269.  50686. 

57356 

185 37233.  44269 

186 37233.  50686 

194 58499 

2988 

228 54112 

244 69059 

245 69059 

247 57748 

258 50787 

260 33881,  41111.  43501 

950 

a6i..!Z.i388i.  386w'.  4i'ii  V.'iiwiiji'i^ 

51397 

9gQ 

262 .'.'.'."Z!.'.'.'.".".'.".".'.".'33881.  41 1 1 1 

264 33881,41111,43501.50787 

ggg 

265 ZZ!Z!Z!Z!Z" '.43501  ^50787 

960 

266 43501 

268!."""'"'"."!''."!Z"".'.*3388i.  3i^  1 

269 33881.  41 1 1 1 

270 43501.  46748.  65268 

27r."...."3388'i'.3WM',4liiV."4^^^^ 

46748,  51397,  65268 


960 

281 40592.  51875 

300 36858,  37435,  37875,  37877.  39104. 

39383,  40371,  42402,  42404,  43203. 
43205,  44025.  44269,  44275.  46418. 
46749.  46753,  48657,  50788.  55260, 
55261,  56194,  56197,  56931,  67678, 
67975,  68695 

302 42318.  51397 

372 43207,  44278,  51322.  51330,  54381. 

55612 

365.  366 

403 39804 

425 35705 

430 36835 

437 48806.  56650 

441 3849 

721 1305 

799 47853.  54383.  67516 

TITLE  41 -PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  50— Public  Contracts. 
Department  of  Labor  (Parts  50- 
1-50-999) 

50-201  Authority  citation  revised 

40716 

50-201.1  Redesigmated  as  50.201-3; 
new  50-201.1  redesignated 
from  50-206.1 40716 

50-201.2  Redesignated  as  50.202-4; 
new  50-201.2  redesignated 
from  50-206.2 40716 

50-201.3       Redesignated   \  firom 

50.201-1  and  amended 40716 

50-201.4       Redesignated       fi*om 

50.201-2 40716 

50-201.64  Removed 40716 

50-201.101  Removed;  new  50- 
201.101  redesignated  from  50- 
201.102 40716 

50-201.102  Redesignated  as  50- 
201.101;  new  50-201.102  redes- 
ignated from  50-201.103 40716 

50-201.103  Redesignated  as  50- 
201.102;  new  50-201.103  redes- 
ignated from  50-201.104 40716 

50-201.104  Redesignated  as  50- 
201.103;  new  50-201.104  redes- 
ignated from  50-201.105 40716 

50-201.105  Redesignated  as  50- 
201.104;  new  50-201.105  redes- 
ignated from  50-201.106 40716 
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TITLE  41   Chapter  50-Con. 

50-201.106    Redesignated    as    50- 

201.105 40716 

50-206  Removed 40716 

50-206.1  Redesignated  as  50-201.1 

40716 

50-206.2  Redesignated  as  50-201.2 

40716 

50-206.3  Removed 40716 

50-206.50  Removed 40716 

50-206.51  Removed 40716 

50-206.52  Removed 40716 

50-206.53  Removed 40716 

50-206.54  Removed 40716 

50-206.55  Removed 40716 

50-206.56  Removed 40716 

Chapter  60— Office  of  Federal 
Contract  Compliance  Pro- 
grams, Equal  Employment  Op- 
portunity. Department  of  Labor 
(Parts  60-1-60-999) 

60-999  Revised 43467 

Ctiapter  101— Federal  Property 
MarKigement  Regulations  (Parts 
101-1-101-99) 

101-11  (Subchapter  B)  Added;  in- 
terim  41001 

101-20.106-1  (b).  (c)  and  (e)  re- 
vised   1057 

101-35  (Subchapter  F)  Added;  in- 
terim   41003 

101-38  Heading  revised 324 

101-38.001-19  Revised 324 

101-38.104  (b)(2).  (3)  and  (4)(il)(A) 

through  (E)  revised 324 

101-38.105  (a),  (e),  (h)  and  (i)  re- 
vised  325 

101-38.106  Removed 326 

101-38.200  (f)  and  (g)  revised 326 

101-38.202-2  (b)(1)  revised 326 

101-38.202-4  Revised 326 

101-38.202-5  Revised 327 

101-38.204-1  (h)  through  (v)  redes- 
ignated as  (k)  through  (y); 
(b).  (d),  new  (n),  new  (v),  new 
(w)  and  new  (x)  revised;  new 
(h),  new  (i)  and  new  (j)  added 
327 

101-38.204-4  Revised .VZ."  ...........327 

101-38.301  Revised 327 

101-38.401-1  Introductory  text  re- 
moved: (a)  introductory  text 


revised;   (c)  redesignated  as 

(b) 328 

101-38.401-2  Introductory  text  re- 
vised; (a)  through  (d)  re- 
moved  328 

101-38.402  (a)  revised 328 

101-38.504  Revised 328 

101-38.701  (a)(1)  revised 328 

101-38.800  (f)  revised 328 

101-38.903  (a)  and  (b)(1)  revised 

328 

101^2—101-49  (Subchapter  H) 
Temporary  regulation  H-29 
added;  eff.  1-15-97  through  1- 

15-98 2022 

101-43.000     Revised;     eff.     8-8-96 

through  12-31-97 41353 

101^3.600—101-43.603  (Subpart 
101-43.6)    Added;    eff.    8-8-96 

through  12-31-97 41353 

101-43.801  (c)  removed;  (d),  (e) 
and  (f)  redesignated  as  (c), 
(d)      and      (e);      eff.      8-8-96 

through  12-31-97 41554 

101-46.201-2  (a)  amended;  eff.  8-8- 

96  through  12-31-97 41355 

101-49.001-5  Introductory  text  re- 
vised  60034 

Ctiapter  105— (general  Services 
Administration  (Parts  105- 
1-105-999) 

105-70.003  (a)(l)(iv)  and  (b)(l)(ii) 

amended 67235 

105-735  Revised 56403 

Ctiapter  201— Federal  Information 
Resources  Management  Regu- 
lation (Parts  201-1-201-99) 

Chapter  201  Removed 39359 

201-23  Revised 39082 

Regulation  at  61  FR  39082  eff. 

date  corrected  to  7-26-96 40708 

201-24.202  Removed 39063 

Regulation  at  61  FR  39082  eff. 

date  corrected  to  7-26-96 40708 

201-39.801-1  Revised;  interim 35685 

201-39.803  Removed;  interim 35685 

201-39.803-1  Removed;  interim 35685 

201-39.80a-2  Removed;  interim 35685 

201-39.803-3  Removed;  interim 35685 

Ctiapter  301— Travel  Allowances 
(Parts  301-1-301-99) 


301  Appendix  A  corrected . 


.65635 
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301-1  Authority  citation  revised 

64998 

301-1.101  (b)(4)  amended 64998 

301-1.202  (a)(5)  and  (b)(6)  amend- 
ed  64998 

301-1.205  (e)  removed 64998 

301-3  Authority  citation  revised 

55577 

301-3.4  (b)(2)(i)  amended 55577 

301-4  Authority  citation  revised 

68159 

301-4.2  (c)(1)  and  (2)  amended 68159 

301-5  Authority  citation  revised 

55578 

301-5.5  (c)  removed 55578 

301-6  Authority  citation  revised 

55578 

301-6.4  (c)  amended 67951 

301-6.5  Removed 67951 

301-6.6  (b)  amended 55578 

301-7  Authority  citation  revised 

68159 

301-7.2  (a)(4)  amended;  (b)(2)  re- 
vised  64998 

(a)(2)  and  (3)  revised 68159 

301-7.4  (a)  amended 68159 

301-7.5  (b)  revised;  (c)  removed; 
(d)  and  (e)  redesignated  as  (c) 

and(d) 68159 

301-7.6  (b)(2)  revised 68159 

301-7.7  Revised 68160 

301-7.8  Revised 68160 

301-7.12  (a)(2)(l)  table  revised 59185 

Introductory  text  amended 68160 

301-8  Authority  citation  revised 

55578,68160 


301-8.3  (b)(2)  revised 68160 

301-8.5  (a)(2)  amended 55578 

(a)(4)  amended 64998 

301-10  Authority  citation  revised 

55578 

301-10.2  (b)(3)(li)  removed 55578 

301-11  Authority  citation  revised 

55578.68161 

301-11.2  (b)  removed 64998 

301-11.3  (c)  revised 55578 

301-11.4  (a)  heading,  (b)  and  (c) 

revised;  (d)  added 55578 

301-11.5  (c)(3)  amended 55578 

(a)(2)  and  (3)  revised 68161 

301-11.6  (b)(16)  amended 68161 

301-17  Authority  citation  revised 

64998 

301-17.2  (d)  removed;  (e)  and  (f) 

redesignated  as  (d)  and  (e) 64998 

301-17.3  Removed 64998 

301-17.4  Removed 64998 

Chapter  301  Appendix  A  amended 

40524 

Appendix  A  revised 59185 

Chapter  302— Relocation 
Allowances  (Parts  302-1-302-99) 

30a-2.1  Revised 68161 

302-2.2  (b)  introductory  text  re- 
vised  68161 

302-6.2  (g)(1)  and  (2)  amended 55578 

Proposed  Rules: 

60-250 50080,55613 

109-1— 10&-99  (Ch.  109) 
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TITLE  42-PUBUC  HEALTH 

Chapter  I— Public  Health  Service, 
Department  of  Health  and 
Human  Services  (Parts  1  —  199) 

Page 

50.604  Correctly  added;  CFR  cor- 
rection   56631 

50.605  Correctly  added;  CFR  cor- 
rection  56632 

50.606  Correctly  added;  CFR  cor- 
rection  56632 

52  Authority  citation  revised 55105 

52.1  Revised 55105 

52.2  Revised 55105 

52.3  Revised 55105 

52.4  Revised 55105 

52.6  (a)  amended;  (b)  through  (e) 

redesignated  as  (c)  through 
(f);  new  (b)  added;  new  (c)(2) 
and  new  (d)  revised 55105 

52.8  Revised 55106 

52.9  Heading  revised 55106 

52a  Authority  citation  revised 55108 

52a.l  Revised 55108 

52a.2  Amended 55108 

52a.3  (a)  and  (b)  revised 55109 

52a.7  Revised 55109 

52a.8  Amended;  heading  revised 

55109 

52a.9  Revised 55110 

54a  Removed 55108 

57.101—57.112    (Subpart    B)    Re- 
moved  65478 

57.2405  (c)  revised 51788 

63a  Added 55111 

65a  Added 55114 

72  Authority  citation  revised 55197 

72.6  Added 55197 

72.7  Added 55199 

72  Appendix  A  amended 55199 

Chapter  IV— Health  Care  Financ- 
ing Administration,  Department 
of  Health  and  Hurmin  Services 
(Parts  400-499) 

401  Authority  citation  revised 63748 

Technical  correction 69034 

401.601  (d)(1)  and  (2)(iii)  amended 

63748 

401.607  (d)(1)  amended 63748 

403.310  (a)  amended 63748 

405  Technical  correction 69034 

405.370—405.376         Undesignated 

center  heading  revised 63745 


405.370  Redesignated  as   405.371; 

new  405.370  added 63745 

405.371  Redesignated  as  405.372; 
new  405.371  redesignated 
from  405.370 63745 

Revised 63746 

405.372  Redesignated  as  405.373; 
new  405.372  redesignated 
from  405.371 63745 

Revised 63746 

405.373  Redesignated  as  405.374; 
new  405.373  redesignated 
from  405.372 63745 

Revised „ 63747 

405.374  Redesignated  as  405.376; 
new  405.374  redesignated 
from  405.373 63745 

Revised 63747 

405.375  Redesignated  as  405.377 63745 

Added 63747 

405.376  Redesignated  as  405.378; 
new  405.376  redesignated 
from  405.374 63745 

Heading,  (a),  (e)  heading  and 
(f)  heading  revised 63747 

405.377  Redesignated  from  405.375 
63745 

Revised 63747 

405.378  Redesignated  from  405.376 
63745 

405.705  (d)  amended 63749 

405.1801  (a)(4)  amended 63749 

405.1803  (c)  revised 63748 

410.32  (a)  and  (b)  redesignated  as 
(d)  and  (e);  new  (a),  new  (b) 

and  (c)  added 59554 

411.28  (b)  amended 63749 

412  Technical  correction 66919 

412.63  Regulation  at  61  FR  46224 

eff.  10-1-96 51217 

412.105  Regulation  at  61  FR  46224 

eff.  10-1-96 51217 

412.246  Regulation  at  61  FR  46224 

eff.  10-1-96 51217 

412.302  Regulation  at  61  FR  46224 

eff.  10-1-96 51217 

413  Technical  correction 66919 

413.1  (a)(l)(ii)(C)  through  (J)  re- 
designated as  (a)(l)(ii)(D) 
through  (K);  new  (a)(l)(ii)(C) 
added 31 

413.5  (c)(3)  removed 63748 

413.20  (e)  amended 63749 

413.24  (f)(4)(i)  through  (iv)  redes- 
ignated as  (f)(4)(ii)  through 


Note:  Botdfoc*  pog*  numbtn  indteat*  1996  chongM. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1996  THROUGH  JANUARY  31.  1997 


TITLE  42  Chapter  IV-Con. 

(V):  new  (f)(4)(i)  added;  new 
(0(4)(ii)  through  (v)  revised 

31 

413.40  Regulation  at  61  FR  46225 

eff.  10-1-96 51217 

413.53  (a)(l)(ii)  introductory  text. 
(C)     and     (2)     revised;     (b) 

amended 51616 

Corrected 58631 

413.86  Regulation  at  61  FR  46225 

eff.  10-1-96 51217 

413.90  (b)(2)  revised 63748 

413.114    (c)(1)   revised;    (c)(2)   re- 
moved; (c)(3)  redesignated  as 

(c)(2) 51616 

413.153  (a)(l)(ii)  and  (bK2)  revised 

63748 

(a)(l)(iii)  amended 63749 

415.152  Amended 59554 

415.174  (a)(4)(iii)  amended 59554 

417.479  (b),  (f)  introductory  text, 
(5).  (g)(l)(iv).  (2)(ii), 

(h)(l)(iv).  (V)  and  (2)  revised; 

(g)(2)(iii)  removed 69049 

431.407  (a)(2)  and  (b)  revised;  (d) 

added 58143 

434.44  (a)(1)  revised 69050 

434.70  (a)(3)  revised 69050 

435.1003     Heading     revised;     (c) 

added i685 

440.40  Heading  revised;  (c)  added 

59188 

447.31  (a)  amended 63749 

489  Technical  correction 66919 

489.27  Regulation  at  61  FR  46225 

eff.  10-1-96 51217 

493.1834  (i)(lKii)  amended 63749 

Chapter  V— Office  of  Inspector 
General-Heaitti  Care,  Depart- 
ment of  Heattti  and  Human 
Services  (Parts  1000—1999) 

1003.103  (c)  revised 52301 

Proposed  Rules: 

121 58158 

400—499  (Ch.  IV) !!."!!....."!."Z.68697 

3563 

1001 69060 


TITLE  43-PUBLIC  LANDS: 
INTERIOR 

Subtitle  A— Office  of  the  Secretary 
of  the  Interior  (Parts  1  —  199) 

10.12  Added;  interim 1821 

12  Authority  citation  revised 68667 

12.700  Revised 68667 

12.705  Amended 68668 

12.710  (a),  (b)  and  (c)  revised 68668 

Chapter  I— Bureau  of  Reclama- 
tion, Department  of  the  Interior 
(Parts  200-499) 

426  Revised;  eff.  1-1-98 66805 

426.10  (e)  amended;  (g)  removed; 

(n)  through  (q)  added 66826 

427  Added;  eff.  1-1-98 66825 

Chapter  II— Bureau  of  Land  Man- 
agement, Department  of  the  In- 
terior (Parts  1000-9999) 

4180.2  (0   introductory   text   re- 
vised  59835 

5470  Authority  citation  revised 

53861 

5475.0-3—5475.7  (Subpart  5475)  Re- 
moved  53861 

Proposed  Rules: 

418 64832 

426 66827 

1300 56843 

1600 54120.  58160.  58843 

1780 58843 

1810 58843.67517 

1820 54120.58160 

1840 54120.58160 

1850 54120.58160 

I860 54120.  58160.  58843 

1880 54120,  58160.  58843 

2090 54120.  56496.  58160.  58843 

2200 54120.  58160.  58843.  64658 

2210 64658 

2240 64658 

2250 64658 

2270 64658 

2300 54120.  58160.  58843 

2360 54977.58843 

2400 58843 

2450 54120 

2520 54120.  58160,  58843 

2530 53887 
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2540 54120.58160 

2560 54120.58160 

2610 58843 

2620 54120.  58160.  58500 

2640 54120.58843 

2650 54120.58843 

2710 58843 

2720 54120.  58160.  58843 

2740 58843 

2760 51666 

2800 54120.  57605.  58160.  58843.  66008 

2636 


2810 54120.  58160. 

2880 54120.  58160. 

2910 54120.58160. 

2920 54120,  57605,  58160.  58843. 

3oo6"'"Z!!"'.""'.'"Z"'..'Mi2a  M 

3100 54120,  56651.  58160. 

3120 54120. 

3130 

3150 54120.  58160. 

3160 54120.  58160. 

3180 54120, 

3200 52736.  54120.  58160, 

3210 

3220 

3240 52736,  54120. 

3250 52736,  54120,  58160, 

3260 52736,  54120,  58160, 

3280 54120, 

3410 54120, 

3420 54120,  58160, 

3430 54120, 

3450 54120, 

3460 

3470 54120, 

3480 54120.  58160. 

3500 54120,  54384,  58160. 

3510 54120.  54384. 

3520 54120.  54384. 

3530 54120.54384, 

3540 54120.  54384. 

3550 54120.  54384, 

3560 54120,  54384, 

3570 

3590 54120.  58160. 

3600 

3710 54120. 

3730 54120. 

3740 51667.  54120. 

3800 54120.  58160, 

3810 51667,  54120, 

3820 51667, 

3830 54120,  58160, 


58843 
58843 
58843 
66008 

...2636 
58843 
58843 

...1705 
58160 
58843 
58843 
58843 
58160 
58843 
52736 
.52736 
58160 
58843 
58843 
58160 
58160 
58843 
58160 
58160 
58843 
58160 
58843 
58843 
58160 
58160 
58160 
58160 
58160 
58160 
54384 
58843 
.58843 
58160 
58160 
58160 
58843 
58160 
57837 
58843 


3870 54120.58160 

4100 57605,  58843,  66008 

2636 

4200 54120.  58160,  58843 

4300 54120,  56497,  57605,  58160.  58843, 

66008 

2636 

4700 54120,  57605.  58160.  58843.  66008 

2636 

5000 54120.58160 

5040 58501 

5400 58843 

5460 57605,66008 

2636 

5470 54120,58160 

5510 54120,  57605,  58160.  66008 

2636 

6300 66968 

6400 56651 

8200 57605.  58843,  66008 

2636 

8340 57605,  58843.  66008 

2636 

8350 57605,66008 

2636 

8360 

8376..!.....".. 


57605,  58843,  66008 

2636 

.54120,  57605,  58160,  66008 

2636 


8560 57605.  58843.  66008,  66968 

2636 

9180 54120.58160 

9210 57605,  58843,  66008 

2636 

9230 54120,58160 

9260 57605,66008 

2636 

TITLE  44-EMERGENCY  MAN- 
AGEMENT AND  ASSISTANCE 

Chapter  I— Federal  Emergency 
Management  Agency  (Parts 
0-399) 

62.23  Revised;  eff.  10-31-96 51219 

62  Appendix  B  revised;  eff.  10-31- 

96 51221 

64.6  Table  amended... 5 1227,  51229.  54564, 

57572,  59339 

65.4  Table  amended;  interim 54566, 

60038 

Table  amended 54568.  60035,  66924, 

66926 

Table  amended 1686.  1689.  3227 

Table  amended;  interim 3224 
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TITLE  44  Chapter  l-Con. 

67.11  Flood  elevation  determina- 
tions  54574.  60041,  66927 

Flood  elevation  deterinations 
3229 


Proposed  Rules: 


67 


54593.  60062.  66974 

2989.  3260 

206 55122.  55123.  55262 

TITLE  45-PUBUC  WELFARE 

Subtitle  A— Department  of  Healtti 
and  Human  Services,  General 
Administration  (Parts  1  —  199) 

6  Removed 54744 

8  Removed 54744 

46  Waiver 51531 

79  Authority  ciUtion  revised 52301 

79.3  (a)(1)  and  (b)(1)  revised 52301 

Ctiapter  II— Office  of  Family  As- 
sistance (Assistance  Programs), 
Administration  for  Ctiildren  and 
Families,  Department  of  Heaitt) 
and  Human  Services  (Parts 
200-299) 

205  Authority  citation  revised 58143 

205.50  (aK4)  introductory  text 
and  (i)  revised;  (aM4)(iv)  and 
(b)  added 58143 

Ctiapter  III -Office  of  Child  Sup- 
port Enforcement  (Ctiild  Support 
Enforcement  Program),  Admin- 
istration for  Ctiildren  and  Fami- 
lies. Deportment  of  Healtt>  and 
Human  Services  (Parts 

300-399) 

301.1  Amended 67240 

301.15  (a)(1)  and  (e)  amended 67240 

302.15  (b)  removed;  (a)  introduc- 
tory text.  (1)  introductory 
text,  (i)  through  (vll)  and  (2) 
redesignated  as  introductory 
text,  (a)  introductory  text. 
(1)  through  (7)  and  (b) 67240 

302.33  (c)(1)  and  (e)  removed; 
(c)(2)  and  (3)  redesignated  as 
(c)(1)  and  (2) 67240 

302.34  (a)  amended;  (b)  removed 
67240 


302.36  (a)  introductory  text 
amended;  (aKD  through  (5) 
removed 67240 

302.37  Removed 67241 

302.54  (a)  removed;  (b)  and  (c)  re- 
designated   as    (a)    and    (b); 

new      (a)(2)      revised;      new 

(b)(l)(i)  amended 67241 

302.80  (a)  amended 67241 

302.86  .(a)(2)  amended 67241 

303.10  Removed 67241 

303.31  (b)(6)  and  (7)  amended 67241 

303.73  Revised 67241 

303.100  (g)(3)  amended 67241 

304.10  Amended 67241 

304.20  (b)(l)(iii),   (vi),  (3)(iv).  (8) 

and  (11)  amended 67241 

304.23  (g)  amended 67241 

304.95  Removed 67241 

306  Removed 67241 

307.5  (a)  amended 67241 

307.15  (b)(2)  amended 67241 

Ctiapter  VI— National  Science 
Foundation  (Parts  600—699) 

672  Authority  citation  revised 59027 

672.24  Added 59027 

680  Authority  citation  revised 59837 

Heading  revised;  interim 59837 

680.10—680.13  (Subpart  A)  Re- 
vised; interim 59837 

680.20  Removed;  new  680.20  redes- 
ignated from  680.21;  interim 
59839 

680.21  Redesignated  as  680.20;  in- 
terim  59839 

681  Removed;  interim 59839 

682  Removed;  interim 59839 

683  Removed;  interim 59839 

684  Removed;  interim 59839 

Ct>apter  VIII— Office  of  Personnel 
Management  (Parts  800—899) 

801  Appendix  A  amended 64999 

adapter  XIII -Office  of  Human 
Development  Services,  Depart- 
ment of  Healtti  and  Human 
Services  (Parts  1300-1399) 

1301  Authority  citation  revised 

57225 

1301.31  Revised;  eff.  1-1-98 57225 

1303.14  (b)(4)  revised;  eff.  1-1-98 

57226 
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1304  Revised;  eff.  1-1-98 57210 

1304.20  0MB  number  pending 57212 

1304.22  0MB  number  pending 57214 

1304.23  0MB  number  pending 57215 

1304.40  0MB  number  pending 57216 

1304.50  0MB  number  pending 57219 

1304.51  0MB  number  pending 57222 

1304.60  0MB  number  pending 57225 

1305.1  Amended;  eff.  1-1-98 57226 

1305.3  Heading,  (b)  Introductory 

text,   (c)  introductory  text. 

(d)  and  (f)(1)  revised;  eff.  1-1- 

98 57226 

1306  Authority  citation  revised 

57226 

1306.1  Revised;  eff.  1-1-98 57226 

1306.20  (a)  through  (e)  redesig- 
nated as  (b)  through  (0:  new 

(a)  added;  eff.  1-1-98 57226 

1306.21  Revised;  eff.  1-1-98 57226 

1306.30  (c)  revised;  eff.  1-1-98 57226 

1306.33  (cX3)  revised;  eff.  1-1-98 

57227 

1308.6  (b)(1)  revised;  eff.  1-1-98 57227 

1311  Added 1400 

1355—1357  (Subchapter  O)  Head- 
ing revised 58663 

1355.10  Revised 58653 

1355.20  (a)  amended 58653 

1355.21  (c)  revised 58664 

1365.25  Added 58664 

1355.30  Revised 58664 

1356.10  Revised 58665 

1356.80  Added 58665 

1357.10  Revised 58655 

1357.16    Revised    (0MB    number 

pending) 58656 

1357.16     Added     (0MB     number 

pending) 58659 

1357.20  Revised 58660 

1357.30  Revised 58660 

1357.32  Added 58661 

1357.40  Revised 58661 

1367.50  Added 58662 

1386.30  (fK4)  correctly  desigrnated 

51751 

CtKipter  )(VI— Legal  Services 
Corporation  (Parts  1600-1699) 

1610  Revised 63752 

1617  Revised 63755 

1632  Revised 63756 

1633  Revised 63758 


Ct)apter  )(XI— Commission  on 
Fine  Arts  (Parts  2100-2199) 

2101  Revised 4646 

2102  Revised 4647 

2103  Revised 4649 

TITLE  46-SHIPPIN6 

Chapter  I— Coast  Guard,  Depart- 
ment of  Transportation  (Parts 
1-199) 

8  Added;  interim 68517 

Regulation  at  61  FR  68617  eff. 

date  corrected  to  12-27-97 3336 

8.120  (b)  corrected 3336 

8.130  (aK4)  and  (6)  corrected 3335 

8.320  (b)(9)  corrected 3335 

14  Re  vised 56637 

16.207  Revised 66613 

28  Authority  citation  revised 57272 

28.60  Amended;  interim 57272 

Regulation  at  61  FR  67272  eff. 

date  delayed  to  3-20-97 68161 

28.60  Added;  interim 57273 

Regulation  at  61  FR  57273  eff. 

date  delayed  to  3-20-97 68161 

28.66  Added;  interim 57273 

Regulation  at  61  FR  67273  eff. 

date  delayed  to  3-20-97 68161 

28.80  (a)(2)  and  (d)(1)  revised:  In- 
terim  57273 

Regulation  at  61  FR  67273  eff. 

date  delayed  to  3-20-97 68161 

28.120  Revised;  interim 57273 

Regulation  at  61  FR  57273  eff. 

date  delayed  to  3-20-97 68161 

Table  corrected 68162 

28.225  (a)(3)(i)  amd  (11)  revised; 

interim ._, 57275 

Regrulation  at  61  FR  57276  eff. 

date  delayed  to  3-20-97 68161 

28.270  (c)  revised;  interim 57275 

Regulation  at  61  FR  57276  eff. 

date  delayed  to  3-20-97 68161 

28.275  Added;  interim 57275 

Regulation  at  61  FR  57276  eff. 

date  delayed  to  3-20-97 68161 

28.320  (b)  revised;  interim 57275 

Regulation  at  61  FR  57276  eff. 

date  delayed  to  3-20-97 68161 

28.380  (j)  revised;  interim 57275 

Regulation  at  61  FR  67276  eff. 
date  delayed  to  3-20-97 68161 
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TITLE  46  Chapter  l-Con. 

28.555  (c)  and  (d)  revised;  interim 

57276 

Regrulation  at  61  FR  57276  eff. 

date  delayed  to  3-20-97 68161 

31  Authority  citation  revised 66521 

31.01-3  Added;  interim 68521 

Regulation  at  61  FR  68521  eff. 

date  corrected  to  12-27-97 3335 

61.20-17  (f)(2)  corrected 52497 

71  Authority  citation  revised 68521 

71.15-5  Added;  interim 68521 

Re?\ilation  at  61  FR  68521  eff. 

date  corrected  to  12-27-97 3335 

91  Authority  citation  revised 68521 

91.15-5  Added;  interim 68521 

Regulation  at  61  FR  68621  eff. 
date  corrected  to  12-27-97 3335 

107  Authority  citation  revised 68521 

107.205  Added;  interim 68521 

Regulation  at  61  FR  68521  eff. 
date  corrected  to  12-27-97 3335 

108  Policy  sUtement 51789 

110  Policy  statement 51789 

111  Policy  statement 51789 

112  Policy  statement 51789 

113  Policy  statement 51789 

125.160  Amended 66616 

150  Appendix   I  corrected;   CFR 

correction 58143 

161  Policy  statement 51789 

190.01-3  (a)  corrected 52497 

197.510  (a)  corrected 52497 

Chapter  II— Maritirne  Administra- 
tion, Department  ot  Transpor- 
tation (Parts  200-399) 

221.61  Revised 56901 

295  Added 5M62 

Comment  period  extension 58663 

CtKipter  IV-Federai  Maritime 
Commission  (Parts  500—599) 

501.3  (1)  revised 512J1 

501.4  (c)  revised 51231 

(e)  revised;  (h)  removed 66617 

501.5  (i)  introductory  text  and  (6) 
introductory  text  revised 51231 

(e)  and  (h)  amended;  (g)  revised 

66616 

501.26  (a),  (d)  and  (p)  removed;  (1) 
introductory    text    and    (m) 

amended 66617 

501.28  (b)  revised 51231 

501.41  (a)  amended;  (d)  revised 51231 

501  Appendix  A  amended 51231 

Note: 


502  Authority  citation  revised 51233 

502.41  Amended 66617 

502.42  Revised 51233 

502.67  Removed 66617 

502.68  (f)(1)  amended 51233 

502.74  (b)  amended 66617 

502.111  (b)  amended 66617 

502.114  (c)  amended 66617 

502.118  (b)(5)  amended 66617 

502.155  Revised 66617 

502.221  (c)  amended 51233 

502.227  (aK6)  amended 66617 

502.271  (b)  removed 66617 

502.604  (g)  amended 51233 

502.601—502.605  (Subpart  W)  Ap- 
pendix A  amended 51233 

504.4  (a)(5).  (9)  and  (22)  amended; 
(aK8).  (17)  and  (21)  removed 
66617 

506  Added 52705 

514.1  (d)(1)  amended;  (dK2)  re- 
vised  66617 

514.2  Amended 66617 

514.3  (a)(1).  (8)(ii)  and  (e)  amend- 
ed; (a)(3).  (5).  (6)  and  (10)  re- 
moved; (a)(7)  introductory 
text,  (b)(3)  and  (5)  revised 66618 

514.7  (m)(3)  revised 51233 

514.9  (b)(l)(i)(B).  (9)(i)(B)  and 
(24)(iiKB)  removed;  (b)(7)  re- 
vised; (b)(lHi)(A)  and 
(9)(i)(A)  redesignated  as  (l)(i) 

and(9)(i) 66618 

552  Removed 66618 

560  Removed 66618 

572.701  (a)  reinstated 328 

572.702  Reinstated 328 

572  Appendixes  A  and  B  amended 

64823 

583.4  Concluding  text  amended 51233 


Proposed  Rules: 


2.. 
3.. 
4.. 
6.. 
7.., 
10. 
12. 
15. 
16., 
24.. 
25.. 
26.. 
28.. 
30.. 


58804 

58804 

58804 

58804 

...58804 

.56199,  58804,  66642 

56199.58804 

58804,  66642 

58804 

58804 

58804 

58804 

58804 

58804 
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31.. 
32.. 
34.. 
35.. 
39.. 
50., 
56.. 
58., 
61.. 
63.. 
67., 
68., 


58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

!"...!..58359 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

58804 

384 55614,  67764 

552 55263 

586 58160.  68200 


70 

71 

72 

76 

77 

78 

80 

90 

91 

92 

93 

95 

96 

97 

105.... 
108... 
109.... 
147  A. 
148.... 
150.... 
151.... 
153.... 
154.... 
159.... 
160.... 
164... 
166... 
167.... 
168.... 
170.... 
172.... 
188.... 
189.... 
193.... 

195 

196 

197.... 


TITLE 
47-TELECOMMUNICATION 

Ctiapter  I— Federal  Communica- 
tions Commission  (Parts  0—199) 

0.5  (a)(8)  removed;  (aX8)  through 
(9)  redesignated  as  (a)(8) 
through    (14);    (b)    and    (c) 

amended 4170 

0.31  (m)  amended 4170 

0.41  (h)  amended 4170 

0.61  (c)  amended 4170 

0.91  (d)  amended 4170 

0.101  (g)  amended 4170 

0.161  Removed 4170 

0.201  (a)  introductory  text  and 

(3)  amended;  (aK2)  revised 4170 

0.204  (c)(1)  removed;  (c)(2) 
through  (6)  redesignated  as 

(c)(1)  through  (5) 4170 

0.341  (c)  revised 4170 

0.361  Removed 4170 

0.362  Removed 4170 

0.363  Removed 4170 

0.365  Removed 4170 

0.367  Removed 4170 

1  Authority  citation  revised 52899 

Technical  correction 63758 

Petitions  for  reconsideration 

66931 

1.4  (b)  introductory  text  amend- 
ed  4170 

1.28  (c)(3)(il)  amended 4170 

1.51  (a)(2)  removed;  (a)(3)  and  (4) 
redesignated  as  (a)(2)  and  (3) 
4170 

1.101  Amended 4170 

1.102  (a)(1)  amended 4170 

1.104  (a)  amended 4170 

1.106  (a)(1)  amended 4170 

1.115  (b)(5)  removed;   (d).   (e)(3) 

and  (f)  revised;  (e)(1)  amend- 
ed  4170 

1.209  Amended 4171 

1.229  (f)  amended 4171 

1.244  (c)(4)  amended;  (d)  revised 
4171 

1.245  (b)(4).  (5)  and  (6)  amended 
4171 

1.271  Revised 4171 

1.273  Amended 4171 

1.277  (f)  amended 4171 

1.291  (a)(2)  removed;  (a)(3).  (4) 
and  (5)  redesignated  as  (a)(2), 
(3)  and  (4);  new  (a)(4),  (d)  and 
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TITLE  47  Chaptef  l-Con. 

authority    citation    revised; 

(c)(3)  amended 4171 

1.296  Authority  citation  revised 

4171 

1.301  (c)(6)  amended 4171 

1.302  (b)  amended;  (f)  revised 4171 

1.311  (d)  amended 4171 

1.1307  (b)(4)  introductory  text  re- 
vised   3240 

(b)(2)  revised 4655 

1.1319  (a)(2)  amended 4171 

1.5000—1.5007  (Subpart  T)  Added 

52899 

Correctly   designated;   nomen- 
clature corrected 57335 

1.5000  Correctly  designated 57335 

1.5001  Correctly  designated 57335 

1.5002  Correctly  designated 57335 

1.5003  Correctly  designated 57335 

1.6004  Correctly  designated 57335 

1.5005  Correctly  designated 57335 

1.5006  Correctly  designated 57335 

1.5007  Correctly  designated 57335 

2  Technical  correction 63756 

2.106  Table  amended 52303 

2.1091   (c)  and   (d)  introductory 

text  revised 4655 

2.1093  (c)  revised 4655 

11.31  (c)  revised 54952 

15  Technical  correction 63758 

15.17  (a)  revised 4655 

15.205  (a)  table  amended 4655 

15.321  (g)  added 55926 

15.401—15.407  (Subpart  E)  Added 

4656 

19  Revised 561 12 

20  Petitions  for  reconsideration 

66931 

Petitions  for  reconsideration 
4020 

20.5  (a)(4)  and  (5)  revised 55580 

20.6  Note  3  correctly  designated 
51233 

21.4  (d)  and  (f)  removed;  (e)  and 
(g)  redesignated  as  (d)  and 
(e) 55580 

22  Authority  citation  revised 58339 

Petitions  for  reconsideration 
4020 

22.5  (b)(3)  and  (4)  revised 55580 

22.99  Amended 54098 

22.105  Introductory  text  amend- 
ed; Table  B-1  revised 54098 

22.317  Amended 54099 

22.355  Revised 54099 

22.357  Revised 54099 

Note:  Boldloc*  poga  numbaa  bxScol*  1996  changM. 


22.369  (c)(2)  amended 54099 

22.409  (h)(2)  amended 54099 

22.507  Note  removed 54099 

22.509  (c)  amended 54099 

22.621  Introductory  text  amended 

54099 

22.935  (0(5)  revised 4172 

22.943  (b)(3)  added 58339 

22.949  (c)  revised 58339 

22.960  Added 58339 

22.961  Added 58339 

22.962  Added 58339 

22.963  Added 58339 

22.964  Added 58339 

22.965  Added 58339 

22.966  Added 58339 

22.967  Added 58340 

24  Technical  correction 63758 

Petitions  for  reconsideration 

4020 

24.229  (c)  removed 660 

24.404  (b)(3)  and  (4)  revised 55581 

24.707  Amended 660 

24.714  Revised 661 

24.720  (1)(11)  correctly  revised 51234 

24.804  (b)(3)  and  (4)  revised 55581 

25.113  (d)  and  (f)  revised 55582 

25.202  (a)(1)  revised 52307 

25.204  (f)  added 52307 

26.302  (b)(3)  and  (4)  revised 55581 

32.27  (b).  (c)  and  (d)  revised  (0MB 

number  pending) 2925 

42.10—42.11  Undesignated  center 

heading  added 59366 

42.10  Added 59366 

42.11  Added 59366 

43.51  (a)(2)  amended;  (a)(3)  re- 
moved; (a)(4)  and  (d)  redesig- 
nated as  (a)(3)  and  (e);  new 
(d)  added 59200 

51  Petition  denial 54099 

Petitions  for  reconsideration 

66931 

51.501  Stayed 662 

51.503  Stayed 662 

51.505  Stayed 662 

51.507  Stayed 662 

51.509  Stayed 662 

51.511  Stayed 662 

51.513  (cX2)  revised 52709 

Stayed 662 

51.515  Stayed 662 

51.601  Stayed 662 

51.603  Stayed 662 

51.605  Stayed 662 

51.607  Stayed 662 
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51.609  stayed 662 

51.611  Stayed 662 

51.705  Stayed 662 

51.707  (b)(2)  revised 52709 

Stayed 662 

51.709  Stayed 662 

51.711  Stayed 662 

51.713  Stayed 662 

51.715  Stayed 662 

53  Added 2967 

53.203  0MB  number  pending 2968 

53.209  Added  (OMB  number  pend- 
ing)  2926 

53.211  Added  (OMB  number  pend- 
ing)  2926 

53.213  Added  (OMB  number  pend- 
ing)  2927 

61  Order 65336 

61.3  (jj)  revised 59366 

61.20  Redesignated  as  61.21;  new 

61.20  added 59366 

61.21  Redesignated  as  61.22;  new 

61.21  redesigrnated  from  61.20 
59366 

61.22  Redesignated  as  61.23;  new 

61.22  redesignated  from  61.21 
59366 

61.23  Redesignated  as  61.24;  new 

61.23  redesignated  from  61.22 
59366 

61.24  Redesignated  from  61.23 59366 

61.47  (e).  (g)(1).  (2).  (4)  and  (h)(2) 

revised:  (g)(6)  removed 4659 

61.49  (d)  removed;  (e)  through  (k) 
redesignated  as  (d)  through 

(j) 4659 

61.72  (a)  introductory  text  and 

(b)  revised 59366 

61.74  (d)  added 59366 

63.52  (b)  amended 59201 

63.61  Amended 59201 

64  Authority  citation  revised 52323, 

59366 
64.703  (b)(2)  amended;  (b)(3)  re- 
designated    as     (b)(4);     new 

(b)(3)  added 52323 

Heading  amended 54345 

64.1300  Added;  eff.  10-7-97 52324 

64.1301  Heading  and  (b)  revised; 

(a)  amended; 52323 

Removed;  eff.  10-7-97 52324 

Heading,  (a),  (b)  and  (d)  revised 

54345 

64.1310  Added;  eff.  10^7-97 52324 

64.1320  Added;  eff.  10-7-97 52324 

64.1330  Added 52323 


64.1340  Added 52323 

64.1509  (b)(2)  amended 55582 

64.1900  (Subpart  S)  Added 59366 

68  Authority  citation  revised 52324 

68.2  (a)(1)  revised 52324 

68.3  Amended 52324 

68.300  Second  (c)  correctly  des- 
ignated as  (d) 549S3 

69.4  (g)  added 4659 

69.5  (a)  revised 65364 

69.104    (a)    revised:    (d)    redesig- 
nated as  (d)(1):  (d)(2)  added 
65364 

69.501  (d)  removed;  (e)  revised 65364 

73.202  (b)  table  amended 51789.  53643. 

53644.  55117.  55118,  55752,  55926. 
57335.  57336,  58340,  58341,  58785. 
60044,  60632,  63759,  64999.  65478. 
66228,  66229,  66618,  67727,  67728. 

68162 

(b)  table  amended 329,  330.  665.  2611, 

2969,  2970.  4466.  4660.  4661 

73.606  (b)  table  amended 52900,  53645. 

54104 

80  Authority  citation  revised 58010 

Petitions  for  reconsideration 

4020 

80.13  Re  vised 58010 

80.15  (b)(4)  and  (6)  removed;  (b)(5) 
and  (7)  redesignated  as  (b)(4)    - 
and  (5);  new  (b)(4)  amended 

55581 

87  Authority  citation  revised 58011 

87.18  Revised 58011 

87.19  (b)(3)  removed;  (b)(4)  and  (5) 
redesignated  as  (b)(3)  and  (4) 
55581 

90  Petitions  for  reconsideration 

66931 

Petitions  for  reconsideration 
4020 

90.17  (b)  table  amended:  (c)(31) 

added 2033 

90.19  (d)  table  amended;  (e)(35) 

and  (36)  added 2034 

90.21  (b)  table  amended;  (c)(23) 

added 2034 

90.23  (b)  table  amended;  (c)(24) 

added 2034 

90.25  (b)  table  amended:  (c)(28) 

added 2034 

90.27  (b)  table  amended;  (c)(ll) 
table  and  (13)(i)  table  re- 
vised; (c)(29)  added 2034 

90.53  (a)  table  amended:  (b)(39) 

added 2036 
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53. 


TITLE  47  Chapter  l-Con. 

90.63  (c)  table  amended;   (dK31) 

added 2035 

90.65  (b)   Uble  amended;   (c)(48) 

added 2035 

90.67  (b)  table  amended:  (cK43) 

added 2035 

90.69  (b)   table  amended;   (cKlS) 

added 2035 

90.73  (c)   table  amended;   (dX42) 

added 2036 

90.75  (b)  table  amended;  (cK53), 

(54)  and  (55)  added 2036 

90.79  (c)   table  amended;   (dX32) 

added 2036 

90.81  (c)  table  amended;  (dX19) 

added 2036 

90.89  (b)  table  amended:  (cX27) 

added 2036 

90.91   (b)   table  amended;  (cX25) 

added 2036 

90.93  (b)  table  amended;  (cX20) 

added 2037 

90.95  (c)  table  amended;   (dX24) 

added 2038 

90.103  (b)  table  amended;  (cX12) 

revised;  (cX31)  added S2307 

90.115  (b)(3)  and  (4)  revised 56581 

90.135  (a)(2)  revised;  (bX5)  redes- 
ignated as  (b)(6);  new  (bX5) 
added;  (d)  and  (e)  amended 
2038 

90.173  (a)  revised 2038 

90.203  (j)  revised 2038 

90.205  (d)(2)  and  (grX2)  revised; 
(dK3)  and  (grX3)  amended;  (n) 
added 2039 

90.207  (a)  introductory  text  re- 
vised; (aXl)  and  (3)  amended 
2039 

90.211  (a)  revised 2039 

90.213  (a)  table  amended 2040 

90.214  Revised 2040 

90.217  Introductory  text  revised; 

(a)  amended 2041 

90.267  (b)  removed 2041 

90.283  (a)  table  and  (c)  revised; 

(g)  added 2041 

90.311  (b)  introductory  text  re- 
vised   2041 

95.816  (e)  redesignated  as  (eXl); 
(c)(3).  (dXl)  and  new  (eXD  re- 
vised; (dX4)  and  (eX2)  added 

40205 

97  Technical  correction 63758 

97.303  (j)(2)  revised 55926 

Note:  Botdtoc*  pog*  nun«Ma  tniMcOtm  1994  ctangM. 


100.11  (d)  and  (f)  removed;  (e)  and 
(g)  redesignated  as  (d)  and 
(e);  new  (d)  amended 55581 

101.7  (bX3)  and  (5)  removed;  (bK4) 
and  (6)  redesignated  as  (b)(3) 
and  (4);  new  (b)(3)  amended 
55581 

Proposed  Rules: 

0-199  (Ch.  I)  ...53694.  63774.  63778.  67978 

3638 

1 54600.  59048.  59397.  64045,  67978 

2 59048 

5 68698 

" 60673 

21 67275 

22 696 

25 69062 

26 696 

27 59048 

36 55779.  55780 

.2991 


61 69062 

1423.  4670 

63 68698 

64 54979 

69 55779.  55780 

2636,  4670 

73     53698.  54142.  54404.  54405,  54600. 

55124,  55125,  55780.  55781.  57359. 

57360.  58360.  58361.  60067,  60068, 

63809,  63810,  63811,  64309,  64660. 

65008.  65192.  65508.  65509.  66248, 

66249,  66250,  66978,  66987,  67275. 

67765,  68201 

...84.  372.  373.  1871.  2639.  2996.  3653.  3654. 

3850.  3851,  3852.  3853,  3854,  4223, 

4224,  4225,  4226,  4227,  4228,  4466 

76 _ 67275,  68201 

87 60673 

90 51879.  54980.  59852,  68698 

4717 

97 52767,  59048 

TITLE     48-FEDERAL     ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1— Federal  Acquisition 
Regulation  (Parts  1-99) 

Chapter    1    Federal    Acquisition 

Circular  No.  90-43 67410 

Small  entity  compliance  guide 
67430,69298 

Federal  Acquisition  Circular 
No.  90-44 69286 
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Federal    Acquisition    Circular 
No.  90-45 224 

Small  entity  compliance  guide 

275 

1.106  Table  amended  (0MB  num- 
bers); interim 67410,  69287 

Table  amended  (0MB  numbers) 
67430 

Table  amended  (OMB  numbers) 
227,  235,  271 

1.403  Amended 67411 

1.404  Introductory  text  amended 
67411 

1.405  (d)  and  (e)  revised 67411 

2.101  Amended 69288 

Amended 256 

3.104  Re  vised 227 

3.104-1  Revised 227 

3.104-2  Revised 227 

3.104-3  Revised 227 

3.104-4  Revised 228 

3.104-5  Revised 229 

3.104-6  Revised 230 

3.104-7  Revised 230 

3.104-8  Revised -. 231 

3.104-9  Revised 231 

3.104-10  Revised 231 

3.104-11  Revised 231 

3.104-12  Removed 227 

3.502-2  (iXl)  revised 235 

3.700  (a)  revised 232 

3.701  Revised 232 

3.703  Elxisting  text  designated  as 

(a);  (b)  added 232 

3.704  (b)  amended;  (c)  added 232 

3.705  (cX3)   amended;    (dX3)   re- 
vised  232 

4.102  (d)  amended 235 

4.602  (d)  revised;  interim 67412 

4.603  Revised;  interim 67412 

4.702  (aK3)  removed 258 

4.802  (e)  revised 232 

4.803  (a)(ll)  amended ...67430 

(aX42)  removed;  (a)(43)  redesig- 
nated as  (aK42) 232 

5.202  Regulation   at   59   FR   545 
confirmed 261 

5.203  (a)  revised;  (h)  added 263 

5.204  Amended 271 

5.207  (e)(3)  revised 263 

5.303  (bX2)  amended 69289 

6.001  (a)  revised 263 

6.302-3  (bXlMvi)  and  (vii)  amend- 
ed; (bXlXviii)  removed 235 

6.305  (1)  amended 257 

8.002  (a)  removed;  (b)  through  (f) 
redesignated  as  (a)  through 


(e);  new  (a)  and  new  (d)  re- 
vised  235 

8.201—8.203-3  (Subpart  8.2)  Re- 
moved  235 

9.103  (b)  amended;  interim 67410 

9.104-1  (a),  (c).  (e)  and  (f)  amend- 
ed; interim 67410 

9.104-3  (a)  removed;  (b)  through 
(e)  redesignated  as  (a) 
through  (d) 67410 

9.105-3  (c)  amended 232 

9.106-3  (a)  designation  and  (b)  re- 
moved  232 

9.406-2  (bKlXii)  revised 69291 

Regulation  at  61  FR  41473  con- 
firmed  267 

9.406-4  Regulation  at  61  FR  41473 

confirmed 267 

9.407-2  (a)(4)  revised 69291 

9.505  (bXl)  and  (2)  amended 232 

9.505-4  (c)  amended 235 

9.506  (a)  and  (dK3)  amended; 
(dX4)  removed 235 

9.507-1   (a)   designation,   (b),   (c) 

and  (d)  removed 236 

9.702  (d)  removed;  (e)  and  (f)  re- 
desigrnated  as  (d)  and  (e):  in- 
terim  67410 

11.002  (aXlXii)  revised;  (e)  added 

263 

11.104  (a)  revised 263 

12.202  (b)  revised 264 

12.203  Amended 264 

12.204  Revised 264 

12.205  (c)  revised 264 

12.209  Revised 258 

12.213  Revised 264 

12.214  Added 67418 

12.301  (bXl).  (3).  (cXD.  (d)  and 
(eXD  amended 67430 

12.302  (a)  revised 264 

12.503  (cX3)  revised 67418 

(bX4)  removed;  (bX5)  and  (6)  re- 
designated as  (bX4)  and  (5) 
232 

(bXD  and  (4)  revised 236 

12.504  (cX3)  revised 67418 

(bX3)  removed;  (bX4)  redesig- 
nated as  (b)(3) 232 

(aX16)  removed 236 

12.602  (a)  revised 264 

12.603  (cX3Xii)  revised 264 

13.000  Revised 264 

13.103  (b).  (c)  and  (j)  revised 264 

13.104  (b)  revised 265 

13.106-2  (cX3)  amended 69289 
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TITLE  48  Chapter  1-Con. 

(a)(1),  (2),  (3).  (4)  introductory 
text.  (5).  (6).  (bXl).  (3),  (cKD. 
(2).  (d)(3)  and  (4Xii)  revised; 
(a)(6),  (7)  and  (8)  redesig- 
nated as  (aX7).  (8)  and  (9); 

new  (a)(6)  and  (10)  added 265 

13.107  (a)  revised 266 

13.111  (g)  removed;  (h)  and  (i)  re- 
designation  (g)  and  (h) 69292 

13.202  (b)(2)  revised 266 

13.204  (a)  and  (b)  revised 266 

13.601—13.602        (Subpart        13.6) 

Added 266 

14.201-6  Regulation  at  59  FR  545 

confirmed 261 

14.202-1  (a)  amended 272 

14.205-1  (d)(2)  amended;  interim 

67410 

14.211  (a)  amended 272 

14.304-1  (a)(2)  and  (c)  revised 69293 

14.404-2  (m)  removed 232 

14.405  (f)  amended 236 

14.408-1  Regulation  at  59  FR  545 

confirmed 261 

14.503-1  (g)  amended 69289 

15.106  Revised 258 

15.106-1  Removed !..258 

15.106-2  Removed 258 

15.407   Regulation  at  59  FR  545 

confirmed 261 

15.412  (d)  amended 69289 

(c)(2)  revised 69293 

15.413  Revised 233 

15.413-2  (f)(6)  removed 233 

15.509  (f)(4)  revised;  (hK3)  re- 
moved  233 

15.609  (c)  amended 69289 

15.612  (f)  revised 69289 

15.802  (a)  introductory  text  and 

(1)  amended 258 

15.804-1  (b)(2),  (c)  and  (d)  re- 
moved; (b)(3)  through  (6)  re- 
designated as  (bK2)  through 
(5);  (a),  new  (bK3)  and  new  (5) 

revised 258 

15.804-2  (a)(1)  introductory  text 
and  (ii)  amended;  (aK2)  re- 
vised  258 

15.804-5  Revised 258 

15.804-6  (a)(5)  amended 259 

15.805-5  (j)  revised;  (k)  removed 

233 

15.812-1  (b)  revised:  (c)  amended 

259 

15.812-2    (aK3)    and    (5)    revised; 

(aK6)  added 259 

Note: 


15.1001—15.1008     (Subpart     15.10) 

Revised 69289 

15.1001  Regulation  at  59  FR  545 

confirmed 261 

15.1006     (e)     introductory     text 

amended 257 

16.203-4  (a)(l)(ii)  and  (b)(l)(ii)  re- 
vised  259 

16.306  (dK2)  amended 236 

16.307  (a)  redesignated  as  (a)(1); 
(a)(2)  added 67419 

17.203  Regulation  at  59   FR  545 

confirmed 261 

19.001  Amended;  interim 67410 

(b)  amended 236 

19.102  (f)(1)  amended;  interim 67410 

19.301  (a)  amended 236 

19.302  (d)(1)  amended 69289 

19.303  (c)(2)  introductory  text  re- 
vised; (c)(2)(vi)  and  (3) 
amended 236 

19.501  (h)(1)  and  (2)  amended 69289 

(h)  removed 236 

19.502-1         Introductory         text 

amended 67430 

19.508  (c)  and  (d)  amended 67430 

(f)  removed „ 236 

19.601—19.602-1      (Subpart      19.6) 

Heading  revised;  interim 67410 

19.601  (c)  removed;  (d)  redesig- 
nated as  (c);  interim 67410 

19.702  Regulation  at  61  FR  2638 
confirmed;  (d)  amended 67420 

19.703  (a)(2)  amended 236 

19.801  Removed;  interim 67421 

19.803  (a)(3)  amended;  interim 67410 

19.804-2  (b)  revised;  (c)  added;  in- 
terim  67421 

19.804-3  (c)  removed;  interim 67421 

19.805-1  (c)  redesignated  as  (d); 
new     (c)     added;     new     (d) 

amended;  interim 67421 

19.805-2  (c)  introductory  text  re- 
vised; interim 67421 

19.808-1  (b)  revised:  interim .67421 

19.809  Amended;  interim 67421 

19.811-1  (bK5)  removed:  interim 

67421 

(d)  removed 233 

19.811-2  (b)  removed;  (c)  redesig- 
nated as  (b) 233 

19.811-3  (a),  (b)  and  (d)(1)  revised; 
(dX2)  removed;  (dX3)  redesig- 
nated as  (dX2):  new  (dX2) 
amended;  interim 67421 

19.1001  Amended 67422 
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19.1006  (bXD  amended 67422 

22.601  Removed:  interim 67410 

22.602  Revised;  interim 67410 

22.604-2  (b)  removed;  (c)  redesig- 
nated as  (b);  interim 67410 

22.606  Removed:  interim 67410 

22.606-1  Removed:  interim 67410 

22.606-2  Removed:  interim 67410 

22.607  Removed:  interim 67410 

22.608  Revised;  interim 67411 

22.608-1  Removed:  interim 67411 

22.608-2  Removed;  interim 67411 

22.608-3  Removed;  interim 67411 

22.608-4  Removed:  interim 67411 

22.608-5  Removed;  interim 67411 

22.608-6  Removed;  interim 67411 

22.610  Revised:  interim 67411 

23.102  (d)  amended 236 

23.302  (dXl)  revised 236 

23.504  (a)  introductory  text,  (3) 
and  (b)  revised:  (c)  removed; 
(d)      redesignated      as      (c): 

(aX4Xii),  (5),  (6)  and  new  (c)     

amended 69292 

23.505  (aX2)  amended;  (b)  re- 
moved; (c)  redesignated  as 
(b);  heading,  (a)  introductory 
text  and  new  (b)  introduc- 
tory text  revised 69292 

23.506  (d)  revised 69292 

23.601  (c)  revised 236 

24.202  Redesignated    as    24.203; 

new  24.202  added 257 

24.203  Redesignated  ft*om  24.202 
257 

25.101   Regulation  at  59  FR  545 

confirmed 261 

25.109  Regulation  at  59  FR  545 

confirmed 261 

25.202  Regulation  at  59  FR  545 

confirmed 261 

25.205  Regulation  at  59  FR  546 

confirmed 261 

25.300  Regulation  at  59  FR  546 

confirmed 261 

25.305  Regulations  at  59  FR  546 

and  61  FR  31647  confirmed 261 

25.400  Regulation  at  59  FR  546 
confirmed 261 

25.401  Regulation  at  59  FR  546 
confirmed 261 

Amended 268 

25.402  Regulations  at  59  FR  546 

and  61  FR  31647  confirmed 261 

(b)  revised 269 


25.403  Reg\ilation  at  59  FR  546 

confirmed 261 

25.405  (e)  amended 69289 

Regulation  at  59  FR  546  con- 
firmed  261 

25.406  Regulation  at  59  FR  547 
confirmed 261 

25.407  Regulation  at  59  FR  547 
confirmed 261 

25.408  Regulations  at  59  FR  547 
and  61  FR  31647  confirmed; 
(aX3)  amended 261 

25.901  (b)  amended 259 

25.1003  Regulation  at  59  FR  547 

confirmed 261 

27.208  Regulation  at  59  FR  547 

confirmed 261 

27.303  (e)  revised 236 

27.406  (c)  revised;  (dKD.  (2)  and 

(3)  amended 236 

27.409  (q)  amended 236 

29.302  (b)  amended 237 

29.305  (aK3)  amended;  (bX3)  re- 
vised  237 

31.001  Amended:  interim 69288 

31.109  (hXlO)    removed;    (hXll) 
through  (17)  redesignated  as 
(hXlO)  through  (16);  interim 
69288 

31.205-26  (f)  revised 259 

31.110  (a)  amended 237 

31.205  (bH2)  revised;  interim 6742S 

31.205-1  (f)(5)  revised 67423 

31.205-2  Removed;  interim 69288 

31.205-6  (gXD  amended 67430 

(e)(2)  revised:  interim 6929S 

(p)  added;  interim 270 

31.205-11  Regulation  at  60  FR 
64255  confirmed:  (o)  revised 

67424 

31.205-16  Regulation  at  60  FR 
64255' confirmed;  (g)  revised 

67424 

31.205-22  (d)  removed:  (e)  and  (f) 
redesignated  as  (d)  and  (e): 

new  (d)  amended 237 

31.205-36  (a)  amended;  interim 69288 

32.304-8  (bX3)  amended 237 

32.805  (aXlXiii)  amended 237 

33.102  (a)  amended;  interim 67411 

(0  added 233 

33.103  (fX3)  amended 69289 

(c).  (e),  (f)(1)  and  (2)  amended; 

(0(4)  added;  (dX2Xi).  (4).  (g) 

and  (h)  revised 270 

33.104  (cXl)  amended 69289 
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TITLE  4S  Chapter  1-Con. 

36.102  Amended 272 

36.104  Added 272 

36.205  (b)(3)  revised 237 

36.213         Redesigrnated         ftt>m 
36.301—36.304    (Subpart    36.3) 

heading  and  revised 272 

36.213-1  Redesignated  from  36.301 


36.213-2  Redesignated  from  36.302 
36.2li^  Riedesignated  firom  Se^aira 
36.213^  Redesignated  from  ae^SM 


.272 


.272 


.272 

272 

36.214  Redesignated  from  36.402; 
heading  revised 272 

36.215  Redesignated  from  36.403; 
heading  revised 272 

36.300-36.303-2      (Subpart      36.3) 

Added 272 

36.301—36.304  (Subpart  36.3) 
Heading  redesignated  as 
36.213 272 

36.301  Redesignated  as  36.213-1 272 

36.302  Redesignated  as  36.213-2 272 

36.303  Redesignated  as  36.213-3 272 

36.304  Redesignated  as  36.214-1 272 

36.402—36.403        (Subpart        36.4) 

Heading  removed 272 

36.402  Redesignated  as  36.214 272 

36.403  Redesignated  as  36.215 272 

36.607  (b)  revised 69291 

37.103  (c)  removed;  (d)  redesig- 
nated as  (c) 233 

37.402  Revised 237 

39.002  Amended;  interim 274 

39.106  Redesignated    as    39.107; 

new  39.106  added:  interim 274 

39.107  Redsignated  from  39.106; 
interim 274 

42.302  (a)(18)  amended 23n 

42.703-2  (a).  (cXl)  and  (f)  revised; 

(c)(2)(li)  and  (d)  amended 237 

(a)  revised 274 

42.704  (e)  added «9iz96 

42.705  Revised 69296 

43.102  (c)  revised;  interim 69298 

43.106  Removed 233 

45.606-1  (a)  designation  and  (b) 

removed 237 

45.606-5  (a)(2)  amended Z.."".....2ari 

46.804  Amended 259 

46.806  Removed 6742S 

47.303-17  (d)(3)(ii)  revised 237 

47.305-11        Introductory        text 

amended;  (a)  designation  re- 

NoTE: 


moved;  (a)(1).  (2)  and  (3)  re- 
designated as  (a),  (b)  and  (c) 

47.403-3  (a)  amended;  (c)  revised 


.237 


.237 


47.404  (b)(2)  revised 237 

49.108-3  (b)  revised 237 

52.203-B  Revised 233 

52.203-9  Removed 233 

52.203-10  Amended;  introductory 

text  revised 233 

52.203-13  Removed 233 

52.204-5    Introductory    text    re- 
vised; interim 67412 

52.208-1  Removed 238 

52.208-2  Removed 238 

52.206-9  Amended 67430 

52.209-3  Amended 238 

52.209-4  Amended 238 

52.209-7  Removed 238 

52.209-8  Removed 238 

52.211^  Amended 67430 

52.211-6  Amended 67430 

52.211-6  Amended 67430 

52.211-7  Amended 67430 

52.211-13  Amended 67430 

252.212-3  Amended 233 

Amended 238 

Regulation  at  61  FR  31648  con- 
firmed; amended 261 

52.212-5    Regulation    at    61    FR 

31648  confirmed 261 

52.214-5  Amended 69293 

52.214-7  Amended 69293 

52.214-23  Amended 69293 

52.214-30  Revised 238 

52.214-32  Amended 69293 

52.214-33  Amended 69293 

52.215-2        Introductory        text 

amended 259 

52.215-9  Amended 69294 

52.215-10  Amended 69294 

52.215-26  Revised 259 

52.215-26  Amended 67425 

52.216-35  Revised 238 

52.215-36  Amended 69294 

52.21S-41  Amended 259 

52.215-42  Amended 260 

52.215-43  Removed 260 

52.216  Amended 67419 

52.216-2  Amended 238 

Amended;     introductory     text 

revised 260 

52.216-3  Amended .".."."."238 

Amended;     introductory     text 
revised 261 
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52.216-4  Amended 238 

52.216-5  Amended 67425 

52.21&-6  Amended 67425 

52.216-7  Amended 69296 

52.216-8  Amended 69296 

52.216-9  Amended 69296 

52.216-10  Amended 69296 

52.216-13  Amended 69296 

52.216-16  Amended 67426 

52.216-17  Amended 67426 

52.219-1  Amended;  interim 67422 

Amended 238 

52.219-11  Amended;  Interim 67422 

52.219-12  Amended;  interim 67422 

52.219-14  Amended;  Interim 67411 

52.219-15  Removed 238 

52.219-17  Amended;  interim 67422 

52.219-18  Amended;  interim 67422 

Amended 238 

52.219-19  Amended 238 

52.219-21  Amended 238 

52.222-1  Amended 67426 

52.222-19  Removed;  interim 67411 

52.222-20  Amended;  Interim 67411 

52.223-3  Amended ...238 

52.223-5  Removed 69292 

52.223-6  Amended 69292 

52.223-7  Am«nd«d 239 

52.225-3  Regulation  at  59  FR  547 

confirmed 261 

52.225-8  Regulation  at  59  FR  547 

confirmed 261 

52.225-9  Regulation  at  59  FR  547 

confirmed 261 

52.225-15  Regulation  at  59  FR  548 

confirmed 261 

52.225-17  Regulation  at  59  FR  548 

confirmed 261 

52.225-19  Regulation  at  59  FR  548 

confirmed 261 

52.225-20  Regulations  at  59  FR 

548  and  61  FR  31648  confirmed 

261 

52.225-21   Regulations  at  59  FR 

548  and  61  FR  31649  confirmed 

261 

52.225-22   Regulation   at   61    FR 

31649  confirmed 261 

52.225-20  Amended 262 

52.225-21  Amended 262 

52.227-12  Amended 239 

52.227-13  Amended 239 

52.227-21  Amended 239 

52.228-5  Amended 239 

52.228-8  Amended 239 

52.228-9  Amended 239 


52.228-14  Amended 67430 

52.232-7  Amended 67419 

52.236-21  Amended 67426 

52.237-7  Amended 239 

52.239-1        Introductory        text 

amended;  interim 274 

52.242-4  Amended;  heading  re- 
vised  239 

52.244-2  Amended 67426 

52.244-5  Regulation  at  61  FR  2638 

confirmed;  amended 67420 

52.245-8   Amended;   introductory 

text  revised 239 

52.246-23  Amended 67426 

52.246-24  Amended 67426 

52.246-25  Amended 67426 

52.247-2   Amended;   introductory 

text  revised .-. 240 

52.247-54  Removed 240 

52.247-63  Amended 240 

53.203  Removed 233 

53.204-2  (a)  and  (b)  amended 67427 

53.214  (e)  heading  revised 240 

53.215-1  (f)  heading  revised 240 

53.219  (a)  and  (b)  amended;  in- 
terim  67413 

53.222  (g)  heading  revised 240 

53.229  Amended 240 

53.245  (c)  heading,  (f)  heading,  (g) 
heading,  (h)  heading,  (I) 
heading  and  (j)  heading  re- 
vised  240 

53.301-129  Revised 240 

53.301-279  Amended 67427 

53.301-294  Revised;  Interim 67413 

53.301-1094  Revised .243 

53.301-1094A  Revised ,2*7 

53.301-1423  Revised .249 

53.301-1426  Revised ,250 

53.301-1428  Revised ,251 

53.301-1430  Revised ,252 

53.301-1432  Revised 253 

53.301-1434  Revised ,254 

53.301-1445  Revised ,255 

53.302-333  Removed 233 

Chapter  2— Depcfftment  of 
Defense  (Ports  200—299) 

203.104-4  Removed 2612 

203.104-5    (e)(4)    redesignated   as 

(dX4);  new  (d)(4)  amended 2612 

203.170  Removed 2612 

203.170-1  Removed 2612 

203.170-2  Removed 2612 

203.170-3  Removed 2612 

203.170-4  Removed 2612 
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TITLE  48  Chapter  2-Coo. 

212.504  (a)(xix).  (xx)  and  (xxi)  re- 
moved  5S488 

215.608  (b)  amended 2612 

215.873  (d)  revised 2613 

216.306  Revised 1058 

(cKii)(B)(2)  corrected 1817 

219.301  (b)  revised 2613 

219.302-70  (d)  and  (e)  revised 2613 

219.704  (b)  amended 54346 

225.212-7001  Amended 58499 

225.225-7017  Removed 58409 

225.225-7040  Removed „ 58489 

225.403-70  Amended 2615 

225.603  (l)(iii)(CK2)  revised 2613 

225.7000  (a)  revised;  interim 2856 

225.7003  Added;  interim 2856 

225.7004  Removed 58489 

Added;  interim 2857 


225.7004-1  Removed . 
225.70O4-2  Removed . 
225.7004-3  Removed . 
225.7004^  Removed . 
225.7004-5  Removed . 
225.7004-6  Removed . 
225.7005  Revised 


58489 

58489 

^Q^wT 

SMAKO 
SMAKO 

58489 

58489 

(a)(3)  revised 2616 

225.7007^  Revised 58489 

225.7010-3  Revised 58489 

225.7016-3  Revised 58489 

225.7019-1  (b)  revised 58489 

225.7019-3  (a)(lHiv)  revised 2616 

225.7022-3  Revised 58489 

225.7302  (a)(1)  removed;  (aK2) 
through  (5)  redesignated  as 

(a)(1)  through  (4);  interim 2617 

225.7303^  Revised;  interim 2617 

225.7308  (a)  revised;  interim 2617 

226.7005  (b)  introductory  text  and 

(1)  revised 2613 

226.7008  (b)  amended 2613 

227.7004  (aK6)  amended 2613 

227.7103-6  (e)(3)  amended 2613 

227.7104  (e)(5)  amended 2614 

231.205-6  (f)(1)  revised _ 58490 

(a)(2)(i)   and   (ii)   redesignated 
as  (a)(2)(iXA)  and   (B);   new 

(a)(2)(ii)  added;  interim 65479 

231.205-70  (a)  revised;  (cX3)  and 

(d)(10)  added;  interim 64635 

233.7000—233.7001  (Subpart  233.70) 

Removed 2614 

236.102  (4)  added;  interim 2857 

236.274  Introductory  text,  (a),  (b) 
introductory  text  and  (1) 
through  (8)  redesignated  as 
(b)  introductory  text,  (1).  (2) 


introductory    text    and    (i) 
through  (viii);  new  (a)  added; 

interim 2856 

236.570  (c)  added;  interim 2856 

236.602-70  Added;  interim 2857 

236.609-70  Heading  revised;  (a)  in- 
troductory text,  (1),  (2)  and 
(b)  redesignated  as  (a)(1)  in- 
troductory text,  (i).  (ii)  and 
(2);  new  (b)  added;  interim 2858 

239.001  Removed;  interim 1059 

239.002  Removed;  interim 1059 

239.7000—239.7003  (Subpart  239.70) 

Revised;  interim 1059 

239.7102-3  (a)  designation  and  (b) 

removed;  interim 1060 

239.7201  Removed;  interim 1060 

239.7202  (a)  and  (b)  revised;  in- 
terim  1060 

239.7302  (a),  (b)  introductory  text 

and  (2)  revised;  interim 1060 

239.7304  (c)  revised;  interim 1060 

239.7400  Revised;  interim 1060 

239.7402  (bX4)  amended;  interim 

1060 

239.7501  Revised;  interim 1060 

239.7501-1  Removed;  interim 1060 

239.7501-2  Removed;  interim 1060 

249.102  Removed 67952 

249.7003  Revised;  interim 64637 

(c)  corrected 66077 

252.203-7000  Removed 2612 

252.212-7001  Amended 2614 

Amended;  interim 2617 

252.216-7000  Amended 2614 

2S2.216-7001  Amended 2614 

252.217-7005  Amended 2614 

252.219-7000  Amended 2614 

252.225-7009  Amended 2614 

252.225-7010  Amended 2614 

252.225-7018  Amended 2614 

252.225-7027  Revised;  interim 2617 

252.225-7037  Amended 2614 

252.227-7036  Revised 2614 

252.233-7000  Removed 2614 

252.236-7003  Amended 2614 

252.236-7006  Amended 2614 

252.236-7010  Added;  interim 2857 

252.236-7011  Added;  interim 2858 

252.239-7007  Amended 2614 

252.247-7001  Amended 2615 

252.249-7001  Removed 67952 

252.249-7002  Revised;  interim 64637 

252.26&-7001     Amended;     heading 

revised 2614 
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Chapter  2  Appendix  I  amended 

54346 

Chapter  4— Department  of 
Agriculture  (Parts  400—499) 

Chapter  4  Revised 53646 

Ct>apter  5— General  Services 
Administration  (Parts  500—599) 

501.402—501.404     (Subpart     501.4) 

Revised 51374 

Ctiapter  7— Agency  for  Inter- 
national Development  (Parts 
700-799) 

702.170-13  (b)  corrected '....51234 

706.302-71  (aK2)  and  (b)  corrected 

51235 

715  Technical  correction 51235 

716  Technical  correction 51235 

722.103  Corrected 53996 

722.103-2  Correctly  redesignated 

from  722.103-71 52497 

722.103-4  Correctly  redesignated 

from  722.103-723 52497 

722.103-70  Correctly  removed 51235 

722.103-71  Correctly  redesignated 

as  722.103-2 52497 

722.103-72  Correctly  redesignated 

as  722.103-4 52497 

726.301—726.302     (Subpart     726.3) 

Removed 51235 

726.302  Correctly  redesignated  as 

726.7008 51235 

726.7008    Correctly    redesignated 

from  726.302 51235 

733.103-71  (b)  and  (c)  corrected 51235 

733.103-72  (b)  correctly  revised 51235 

733.270-1  Correctly  designated 51235 

733.270-2  Correctly  designated 51235 

737  Technical  correction 51235 

752.7028  Corrected 51235 

Chapter  8— Department  of 
Veterans  Affairs  (Parts  800—899) 

837  Authority  citation  revised 52709 

837.403  (Subpart  837.4)  Added 52709 

852.237-7  Added 52710 

Chapter  9— Department  of  Energy 
(Parts  900-999) 

904.601-71     (Subpart     904.6)     Re- 
moved   2312 


904.702  (b)  amended 2312 

906.303-70  Removed 2312 

908.7121  (b)  amended 2312 

915.401  Amended 2312 

923.7002  (d)  amended 2312 

925  Authority  citation  revised 2311 

945.608-2  (b)(l)(ii)  revised 2312 

952  Authority  citation  revised 2311 

952.202-1  Amended;  (b)  introduc- 
tory text  revised 2312 

952.204-2  Amended 2312 

952.204-71  Amended 2312 

952.204-72  Amended 2312 

952.204-73  Amended 2312 

952.211-72  Removed 2312 

952.211-73  Removed 2312 

952.216-15  Amended 2312 

952.224-70  Amended 2312 

952.227-75  Amended 2312 

952.227-76  Amended 2312 

952.227-77  Amended 2312 

952.227-78  Amended 2312 

952.227-79  Amended 2312 

952.227-82  Amended 2312 

952.235-70  Amended 2312 

952.236-71  Amended 2312 

952.249-70  Amended 2312 

952.247-70  Amended 2312 

970.0404-3  (a)  and  (b)  amended 2312 

970.0406  Removed 2312 

970.0803  Redesignated  as  970.4100 

2312 

970.2273    (a)(3)    through    (6)    and 
(c)(1)       introductory       text 

amended 2312 

970.2903  Revised 2312 

970.4100       Redesignated       from 
970.0803;  (a)  and  (c)  amended; 

(d)  removed 2312 

970.4100  (Subpart  970.41)  Heading 

added 2312 

970.5204-12  Amended 2313 

970.5204-15  Amended 2313 

970.5204-16  Amended 2313 

970.5204-17  Amended 2313 

970.5204-18  Amended 2313 

970.5204-20  Amended 2313 

970.5204-21  Amended 2313 

970.5204-23      Introductory      text 

amended ....2313 

970.5204-24  Amended 2313 

970.5204-26  Amended 2313 

970.5204-31  Amended 2313 

970.5204-32  (a)  and  (b)  amended 

..2313 


970.5204-33  (a)  and  (b)  amended 


.2313 


Note: 
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TITLE  48  Chapter  9-Con. 

970.520+-35  Amended 2313 

970.5204-38  Amended 2313 

970.5204-41  Amended 2313 

970.5204-43  Amended 2313 

970.5204-44  (b)(ll)  amended 2313 

970.5204-45  Amended 2313 

970.5204-50  Removed 2313 

970.5204-52  Revised 2313 

970.5204-54  Amended 2313 

970.5204-55  Amended 2313 

970.5204-56  Amended 2313 

970.5204-57  Amended 2313 

970.5204-60  Amended 2313 

970.5204-61  Amended 2313 

970.7105  (a)(3)  amended 2313 

Chapter  12— Depxirtment  of 
Transportation  (Parts  1200—1299) 

1212  Clarification 53677 

Correctly  removed 54490 

1213  Clarification 53677 

CtKipter  15— Environmental  Pro- 
tection Agency  (Parts 
1500-1599) 

1501.602-3  (d)(l)(v)  amended 57337 

1503.905  (Subpart  1503.9)  Added 57337 

1505.405  (Subpart  1505.4)  Removed 

55118 

1509.404  Revised 57337 

1509.507-1  (b)  amended 57337 

1509.507-2  (a),  (b)  and  (c)  amend- 
ed; (d)  revised 57337 

1510  Removed 57337 

1511  Added 57337 

1512  Removed 57338 

1513  Re  vised 57338 

1514.201-6  (a)  and  (b)  designation 

removed 55118 

1516.307  (c)  amended 57338 

1519  Heading  amended;   nomen- 
clature change 57338 

1519.201-1        Redesignated        as 

1519.201-71 57339 

1519.201-2        Redesignated        as 

1519.201-72 57339 

1519.201-71     Redesignated     from 

1519.201-1 57339 

1519.201-72     Redesigrnated     from 
1519.201-2;      (b)     and      (c)(3) 

amended 57339 

1527.409  Amended 57339 

1532.201  (Subpart  1532.2)  Added 57339 

1533.103-70  Removed 57339 

1535.007-70  (c)  amended 57339 


1537.200—1537.205  (Subpart  1537.2) 

Removed 55118 

1542.703-2  Added 57339 

1548.102  (Subpart  1548.1)  Removed 

55118 

1552.209-71  (c)  revised 57339 

1552.209-75     Redesignated     from 

1552.210-80 57339 

1552.210-70       Redesignated       as 

1552.211-70 57339 

1552.210-72       Redesignated       as 

1552.211-72 57339 

1552.210-75       Redesignated       as 

1552.211-75 57339 

1552.210-76       Redesignated       as 

1552.211-76 57339 

1552.210-77       Redesignated       as 

1552.211-77 57339 

1552.210-78       Redesignated       as 

1552.211-78 57339 

1552.210-79       Redesignated       as 

1552.211-79 57339 

1552.210-80       Redesignated       as 

1552.209-75 57339 

1552.211-70     Redesignated     from 

1552.210-70 57339 

1552.211-72     Redesignated     from 

1552.210-72 57339 

1552.211-73     Redesignated     from 

1552.212-70 57339 

1552.211-74     Redesignated     from 

1552.21^71 57339 

1552.211-75     Redesignated     from 

1552.210-75 57339 

1552.211-76     Redesignated     from 

1552.210-76 57339 

1552.211-77     Redesignated     from 

1552.210-77 57339 

1552.211-78     Redesignated     from 

1552.210-78;  amended 57339 

1552.211-79     Redesignated     from 

1552.210-79 57339 

1552.212-70       Redesignated       as 

1552.211-73 57339 

1552.212-71       Redesignated       as 

1552.211-74 57339 

1552.214-70  Removed 551 18 

1552.215-70  Amended 57339 

1552.235-76  Amended 57339 

Ctiapter  18— National  Aeronautics 
and  Spoce  Administration  (Parts 
1800-1899) 

1805.303-71  Heading,  (a)  introduc- 
tory text  and  (3)  revised 4466 

1815  Revised;  interim 52325 
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CHANGES  OCTOBER  1.  1996  THROUGH  JANUARY  31.  1997 


Regulation  at  61  FR  52325  con- 
firmed  3464 

Revised 3465 

1815.807  (b)(ii)  revised 4467 

1816  Revised;  interim 52338 

Regulation  at  61  FR  52328  con- 
firmed  3464 

Revised 3473 

1817  Revised 55753 

1822  Revised 55755 

1823  Re  vised 55757 

1824  Revised 55758 

1828  Revised 55765 

1829  Revised 55767 

1830  Revised 55767 

1831  Revised 55768 

1831.205-670  Added 4467 

1831.205-671  Added 4467 

1832  Re  vised 55768 

1833  Re  vised 55771 

1834  Revised 4467 

1835  Revised 4469 

1836  Revised 4471 

1837  Revised 4472 

1839  Revised 4473 

1841  Revised 4474 

1843.7101—1843.7102  (Subpart 

1843.71)  Added 64823 

1852.215-70  Removed;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

1852.215-71  Removed;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

1852.215-72  Removed;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

1852.215-73  Revised;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

Revised 3482 

1852.215-74  Revised;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

Revised 3432 

1852.215-75  Revised;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

Revised 3433 

1852.215-76  Removed;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

1852.215-77  Revised;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed   3464 

Revised 3433 


1852.21&-78  Revised;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

Revised 3433 

1852.215-79  Revised;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

Revised 3433 

1852.215-80  Removed;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

1852.215-81  Revised;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

Revised 3433 

1852.215-82  Revised;  interim 52343 

Regulation  at  61  FR  52344  con- 
firmed  3464 

Revised 3433 

1852.215-83  Removed;  interim 52344 

Regulation  at  61  FR  52344  con- 
firmed  3464 

1852.215-84  Revised;  interim 52344 

Corrected 56271 

Regulation  at  61  FR  52344  con- 
firmed  3464 

Revised 3434 

1852.216-72  Removed;  Interim 52344 

Regulation  at  61  FR  52344  con- 
firmed  3464 

1852.216-73  Revised;  interim 52344 

Regulation  at  61  FR  52344  con- 
firmed  3464 

Revised 3434 

1852.216-74  Revised;  interim 52344 

Regulation  at  61  FR  52344  con- 
firmed  3464 

Revised 3434 

1852.216-75  Revised;  interim 52344 

Regulation  at  61  FR  52344  con- 
firmed  3464 

Revised 3434 

1852.216-76  Revised;  interim 52344 

Regulation  at  61  FR  52345  con- 
firmed  3464 

Revised 3434 

1852.216-77  Revised;  interim 52345 

Regulation  at  61  FR  52345  con- 
firmed  3464 

Revised 3435 

1852.216-78  Revised;  interim 52345 

Regulation  at  61  FR  52345  con- 
firmed  3464 

Revised 3435 

1852.216-79  Removed;  interim 52345 
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CHANGES  OCTOBER  1.  1996  THROUGH  JANUARY  31.  1997 


TITLE  48  Chapter  18-Con. 

Regulation  at  61  FR  52345  con- 
firmed  3464 

1852.216-80  Revised;  interim 52345 

Regulation  at  61  FR  52345  con- 
firmed  3464 

Revised 3485 

1852.216-81  Revised;  interim 52346 

Regulation  at  61  FR  52346  con- 
firmed  3464 

Revised 3486 

18^.216-82  Removed:  interim 52346 

Regulation  at  61  FR  52346  con- 
firmed  3464 

1852.216-«3  Revised;  interim 52346 

Regulation  at  61  FR  52346  con- 
firmed  3464 

Revised 3486 

1852.216-64  Revised:  interim 52346 

Regulation  at  61  FR  52346  con- 

flrmed 3464 

Revised 3486 

1852.216-85  Revised:  interim 52346 

Regulation  at  61  FR  52346  con- 
firmed  3464 

Revised 3486 

1852.216-86  Removed;  interim 52346 

Regulation  at  61  FR  52346  con- 
firmed         3464 

1852.216-87  Revised;  interim 52346 

Regulation  at  61  FR  52346  con- 
firmed  3464 

Revised 3486 

1852.216-88  Revised:  interim 52347 

Regulation  at  61  FR  52347  con- 
firmed  3464 

Revised 3486 

1852.216-69  Revised:  interim 52347 

Regulation  at  61  FR  52347  con- 
firmed  3464 

Revised 3486 

1852.222-71  Removed 55755 

1852.223-72  Removed 55756 

1852.223-73  Amended 55756 

1852.228-70  Revised 55772 

1852.228-71  Amended 55774 

1852.228-74  Removed 55774 

1852.228-77  Removed 55774 

1852.231-71  Removed 55774 

Added 4474 

1852.232-12  Removed 55774 

1852.232-70  Removed 55774 

1852.232-83  Removed 55774 

1852.232-84  Removed 55774 

1852.234-70  Amended;  heading  re- 
vised   4474 


1852.234-71  Amended:  heading  re- 
vised   4474 

1852.235-72  Revised 4475 

1852.236-71      Introductory      text 

amended 4476 

1852.236-72      Introductory      text 

amended 4476 

1852.236-73      Introductory      text 

amended 4476 

1852.236-74      Introductory      text 

amended 4476 

1852.237-70      Introductory      text 

amended 4476 

1852.237-71  Revised 4477 

1852.237-72  Revised 4477 

1852.239-70      Introductory      text 

amended 4477 

1852.239-70      Introductory      text 

amended 4477 

1852.241-70  Amended 4477 

1852.243-71  Added 64824 

1870.201—1870.203  (Subpart  1870.2) 

Removed 4477 

1870.301—1870.303  (Subpart  1870.3) 

Removed;  interim 52347 

1870.406-1    (a)(2)    revised;    (a)(3) 

added 4477 

1870.501—1870.503  (Subpart  1870.5) 

Removed 4477 

1871  Revised 55758 

1872  Added 4477 

Chapter  61— Ger>eral  Services 
Administration  Board  of  Con- 
tract Appeals  (Parts 
6100-6199) 

6101  Revised 52349 

6102  Added 52369 

6104  Authority  citation  revised 

67242 

6104.9  Added:  interim:  eff.  12-20- 

96  through  7-26-97 67242 

Ctiapter  99— Cost  Accounting 
Standards  Board,  Office  of  Fed- 
eral Procurement  Policy,  Office 
of  Management  and  Budget 
(Parts  9900-9999) 

9904.412-50     (dX2)     introductory 

text  amended 5801 1 

9904.413-60  (c)(7),  (8).  (12).  (13)  and 

(24)  amended 5801 1 
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Proposed  Rules:   - 

1 52998.  57622 

2 52998.57622 

3 52232 

4 52232 

6 52232.  52999.  58622 

8 52232,52844 

9 52232 

12 52232.  52999 

13 52844 

14 52232.  52998.  57622 

15     52998,  52999.  57622.  58622.  65306 

16 52232 

19 52232 

22 52232 

23 52232 

25 52232 

27 „ 52232 

29 52232 

31 52232.  52998.  58452 

32 52232 

36 52232.  52998.  57622 

37 52232 

38 52844 

42 52232.  58452.  65306 

45 52232 

46 65306 

47 52232.  65306 

49 52232 

51 52844 

52     52232.  52998,  52999.  57622.  58622. 

65306 

53 52232.  52998.  57622 

225 374 

231 374 

242 374 

917 53185.  53699 

950 53185.  53699 

952 53185.  53699.  59072 

970 53185.  53699.  59072 

1300— 1399  (Ch.  13) 60068 

1535 55126 

1552 55126.57623 

1819 46643 

1834 66643 

1842 55264 

1845 66643 

1852 55264.66643 

1870 66643.52232 

TITLE  49-TRANSPORTATION 

Subtitle  A— Office  of  tt>e  Secretary 
of  Transportafion  (Parts  1—99) 

1.46  (ccc)  added 55583 

Note: 


(eee)  added 67474 

(ddd)  added 67952 

1.48  Second  (jj)  redesignated  as 

(d);  (h)  and  (i)  added..... 68163 

1.53  (b)(5)  added 68163 

1.66  (V)  added 64030 

(X)  added 2617 

1.71  (b)  added 68163 

27  Authority  citation  revised 56424 

Nomenclature  change 56424 

27.5  Amended 56424 

27.71  Revised 56424 

27.72  Added 56424 

(c)(2)  corrected 17 

27.77  Added 56435 

Ctiapter  I— Researcti  and  Special 
Programs  Administration,  De- 
partment of  Transportation 
(Parts  100-199) 

Chapter  I  Advisory  guidance 65479, 

65480 

106  Technical  correction 64030 

106.1  Amended 51336 

106.3  Revised 51336 

106.13  Revised 51336 

106.17  (b)  amended 51336 

106.21  Revised 51336 

106.25  Amended 51336 

106.27  (c)  amended 51336 

106.29  Amended 51336 

106.31  (a),  (c)  introductory  text 

and  (d)  amended 51336 

106.33  (b),  (c)  and  (d)  revised 51336 

106.35  (b)  amended 51337 

106.37  (a)  revised 51337 

107  Authority  citation  revised 2971 

107.202  (d)  amended 51337 

107.329  (a)  and  (b)  amended 2971 

107.299—107.339  (Subpart  D)  Ap- 
pendix A  amended 2972,  2977 

107.502  (f)  removed 51337 

107.503  (b)  introductory  text 
amended:  (b)(1)  and  (2)  re- 
moved  51337 

107.601  (c)  amended 51337 

171  Petition  denial 51235 

Authority  citation  revised 2977 

171.1  Revised 1215 

(c)  added 2977 

171.4  (d)  removed 51337 

171.7  (a)(3)  table  amended 51337,  65959 

171.8  Amended 51337 

Regulation  at  61  FR  26419  con- 
firmed   68954 
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CHANGES  OCTOBER  1.  1996  THROUGH  JANUARY  31.  1997 


TITLE  49  Chapter  l-Con. 

Amended 1215.  1227 

171.11  (d)(9)(iii)  amended 1227 

171.12  (b)(8)(iii)  amended 1227 

171.12a  (b)(5)(iii)  amended 1227 

171.14  (b)  revised 1227 

172  Petition  denial 51236 

172.101  Table  amended 51240,  51337, 

51336 
(g)  table  amended 1227 

172.102  (Od)  amended 51240 

(c)(1)  and  (3)  amended 51338 

172.301  (a)(1)  revised:  (a)(3)  added: 
(f)(1)  and  (2)  removed 1227 

172.302  (g)  added 1228 

172.313  (a)  revised;  (c)  added 1228 

172.328  (a)(3)  added 1228 

172.331  (c)  added 1228 

172.332  (a)  revised 1228 

172.400  (b)  toble  revised 1228 

172.416  Revised 1229 

172.429  Added 1229 

172.502  (a)(2)  revised:  (b)(3)  added 

1230 

172.504  (b)  and  (e)  revised;  (fXH) 
added 1230 

172.505  (a)  revised 1231 

172.510  (b)  removed:  (c)  redesig- 
nated as  (b);  new  (b)  amend- 
ed  1231 

172.540  Revised 1231 

172.555  Added 1233 

172.602  (c)(1)  revised 1234 

172.606  Added 1234 

173  Authority  citation  revised 68954 

173.5  Revised 1215 

173.6  Added 1216 

173.7  (a)  introductory  text 
amended 51338 

173.8  Added 1216 

173.9  Revised 1234 

173.21  Regulation  at  61  FR  26419 

confirmed:  (k)  revised 68954 

173.22a  (c)  amended 51242 

173.28  (b)(4)(ii)  corrected 51495 

173.29  (b)(1)  revised 1236 

173.31  (a)(6)(i)  removed;  (a)(6Kli) 

through  (V)  redesignated  as 
(aX6Ki)  through  (Iv);  new 
(aX6Xi)  through  (iv).  (b)(5). 
(cX3)  and  (dXlXvii)  amended 

51338 

173.34  (eXlO),  (13)  and  (19X11) 
amended;  (eX19)  introduc- 
tory text  amended 51240 

173.189  (b)  amended 51338 

173.224  (cKl)  and  (2)  amended 51338 


173.225  (eXD  amended 51338 

173.300a  (c)  amended 51338 

173.302  (cM3)  amended „ 51240 

173.306  (b)(3)  amended 51338 

173.309  (b)  revised 51240 

173.315  (e)  and  (iK3)  amended 51339 

174.26  Revised 1236 

174.81      (g)      introductory      text 

amended 51339 

174.83     (b)     introductory     text 

amended 51339 

174.85  (d)  table  amended 51339 

174.101  (h)  and  (o)  introductory 

text  amended 51339 

174.112  (b)  amended 51339 

174.680  (a)  revised 1236 

175.320  (a)  table  amended 51339 

175.630  Revised 1236 

176.194  (c)  and  (e)  amended 51339 

176.340    (bXl).    (3),    (4)    and    (5) 

amended 51339 

176.600  (a)  revised 1236 

177.835  (g)  introductory  text  re- 
vised  51339 

177.841  (eXl)  and  (2)  revised 1236 

178.320  (a)  amended 51339 

178.337-1  (b).  (cXl).  (2)  introduc- 
tory text.  (1).  (ii).  (d),  (eXD. 

(2)  and  (T)  amended 51340 

178.337-2   (aXl)   through   (4).   (b) 

heading.      (1)     introductory 
text.    (2)    introductory    text 

and  (c)  amended 51340 

178.337-3  (b).  (cKlXiii)(A).  (B)  in- 
troductory text,  (C).  (ivXA), 
(B),  (C).  (2XliiXA).  (B)  intro- 
ductory text,  (C).  (ivKA).  (B). 
(C),  (e),  (f).  (g)  introductory 

text  and  (1)  amended 51340 

178.337-4  (b)  and  (c)  amended 51340 

178.337-6  (b)  amended 51340 

178.337-8  (aXl)  amended 51340 

178.337-9  (a)(2),  (3).  (bXD.  (6).  (c) 

and  (dXD  amended 51340 

178.337-11  (a)(l)(ii)  through  (v), 
(2Xi),  (ii).  (b).  (cXl)  and  (3) 

amended 51340 

178.337-13  (a)  through  (d)  amend- 
ed  51340 

178.337-14  (bX2)  amended 51340 

178.337-15  (a)  amended 51340 

178.337-16  (a).  (bXD,  (2)  and  (c) 

amended 51340 

178.337-17  (a)  amended....™, 51340 

178.337-18  (a)  introductory  text. 

(3)  and  (b)  amended 51340 
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178.338-9  (cXl)  amended 51340 

178.345-1  (c)  amended 51340 

178.345-2    (aXl).    (c)(1)    and    (2) 

amended 51341 

178.345-3  (aXD,  (b)  introductory 
text,  (cXl)  introductory  text, 
(iiiXA),  (B)  introductory 
text,  (C),  (iv)(A).  (B).  (C).  (2) 
introductory  text,  (iiiXA). 
(B)  introductory  text,  (C). 
(ivKA),    (B),    (C)    and    (0(2) 

amended 51341 

178.345-4  (a)  amended 51341 

178.345-6  (a)  and  (b)  amended 51341 

178.345-7  (a)  introductory  text, 
(c),  (dX2)  and  (5)  amended; 

(dX2)  table  revised 51341 

178.345-8  (aXD  introductory  text, 
(3),  (4),  (b)  introductory  text. 
(2),  (cXl).  (2).  (d)  introduc- 
tory text,  (1),  (2)  introduc- 
tory text,  (ii)  and  (e)  amend- 
ed  51341 

178.345-9  (e)  and  (h)  amended 51341 

178.345-10  (a),  (c),  (e)  introduc- 
tory text  and  (1)  amended 51341 

178.345-11    (a),    (b)    introductory 

text  and  (d)  amended 51341 

(bX2)  amended 51342 

178.345-12  Amended 51342 

178.345-13    (a),    (b)    introductory 

text,  (1)  and  (2)  amended 51342 

178.345-14  (a)  revised;   (bX4),  (5) 

and  (d)  amended 51342 

178.345-15  (bX2)  and  (d)  amended 

51342 

179.103-5  (aXD  amended 51342 

179.300-7  (a)  amended 51342 

180.403  Amended 51342 

180.407  (c)  table.  (dX2Xvi).  (f)(3). 
(gXlXviii).  (ix).  (hXD  intro- 
ductory   text,    (i)    and    (ii) 

amended 51342 

180.409  (a)  revised;  (b)  redesig- 
nated as  (d);  new  (b)  and  (c) 

added 1217 

180.413  (e)  amended 51342 

180.415  (b)  amended 51343 

180.417  (cX2)  amended 51343 

190  Technical  correction 64030 

192.381  (aX3Xi)  and  (d)  revised 2619 

199  Notice 60206 

Authority  citation  revised 65365 

199.25  (d)  revised 65365 

199.229  (c)  revised 65365 


Chapter  II— Federal  Railroad  Ad- 
ministration, Department  of 
Transportation  (Parts  200—299) 

214  Authority  citation  revised 65975 

214.4  Added 45975 

214.7  Amended 65975 

214.301—214.355       (Subpart       C) 

Added 65976 

214  Appiendix  A  amended 65981 

219  Authority  citation  revised 60634 

219.5  Amended 60634,  67490 

219.201   (a)(1)  introductory  text, 

(2)  introductory  text  and  (4) 
revised 60634 

225  Authority  citation  revised 59371 

225.3  Introductory  text,  (a),  (b). 
(c)  introductory  text  and  (1) 
through  (4)  redesignated  as 
(a)  introductory  text.  (1),  (2). 

(3)  introductory  text  and  (i) 
through  (iv);  new  (a)  intro- 
ductory   text    revised;    new 

(b).  new  (c)  and  (d)  added 67490 

225.5  Amended 59371.  67490 

225.19  (e)  revised 60634 

(c)  amended 67490 

225.25  (c)  revised 59371 

(h)  introductory  text  amended; 
(hX12)     and     (13)     revised: 

(hK15)  added 67491 

225.27  (a)  amended 67491 

225.33  (aKlOXii)  amended 59371 

(a)  introductory  text  amended 

67491 

225.35  Amended 59371 

225  Appendix  B  added.., 60634 

232  Authority  citation  revised 294 

232.19  Heading  and  (a)   revised; 

(h)  removed 294 

232.21  Added 294 

232.23  Added 294 

232.25  Added 295 

232  Appendix  A  amended 295 

Ctiapter  III -Federal  Highway  Ad- 
ministration. Department  of 
Transportation  (Ports  300—399) 

328.103  (c)  revised 1296 

365  Authority  citation  added 54707 

Heading     redesignated     trom 

Part  1160  heading 54707 

365.101—366.123  (Subpart  A)  Re- 
designated from 
1160.1—1160.12  (Subpart  A) 54707 
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TITLE  49  Chapter  Ill-Con. 

365.201—365.207  (Subpart  B)  Re- 
desigrnated  from 
1160.40— 1160.43  (Subpart  B) 54707 

365.301—365.309  (Subpart  C)  Re- 
designated from 
1160.60—1160.64  (Subpart  C) 54707 

365.401—365.413  (Subpart  D)  Re- 
designated from  Part  1181 54707 

366  Redesignated  from  Part  1044 
54707 

367  Redesignated  from  Part  1023 
54707 

367.5  Regulation  at  60  FR  30012 
stayed  through  1-1-98:  regu- 
lation at  60  FR  39875  eff.  date 
extended  through  12-31-97 64295 

368  Redesignated  from  Part  1171 
54707 

371  Redesignated  from  Part  1045 
64707 

372  Heading  added 5470S 

Authority  citation  added 54708 

372.101—372.117  (Subpart  A)  Re- 
designated from  Part  1047 54708 

372.115  Heading  revised 54708 

372.201—372.243  (Subpart  B)  Re- 
designated from  Part  1048 54708 

372.301—372.303  (Subpart  C)  Re- 
designated from  Part  1049 54708 

373  Heading  added 54708 

Authority  citation  added 54708 

373.101—373.105  (Subpart  A)  Re- 
designated from  Part  1051; 
heading  revised .54708 

373.101  Heading  revised 54708 

373.201  (Subpart  B)  Redesignated 
from  Part  1081;  heading  re- 
vised   54708 

373.201  Heading  revised 54708 

374  Heading  added 54709 

Authority  citation  added 54709 

374.101—374.113  (Subpart  A)  Re- 
designated from  Part  1055 54709 

374.201  (Subpart  B)  Redesignated 

from  Part  1061 54709 

374.301—374.319  (Subpart  C)  Re- 
designated from  Part  1063 54709 

374.401—374.405  (Subpart  D)  Re- 
designated from  Part  1064 54709 

374.501—374.505  (Subpart  E)  Re- 
designated from  Part  1054 54709 

375  Redesignated  from  Part  1056 
54707 

376  Redesigrnated  from  Part  1057 
54707 

377  Heading  added 54708 


Authority  citation  added 54708 

377.101—377.105  (Subpart  A)  Re- 
designated from  Part  1052 54708 

377.201—377.217  (Subpart  B)  Re- 
designated from  Part  1320; 
heading  revised 54709 

378  Redesignated  from  Part  1008 
54707 

379  Redesignated  from  Part  1167 
54707 

383  Authority  citation  revised 1296 

383.3  (b)  revised 1296 

387  Authority  citation  revised 54709 

387.301—387.323  (Subpart  C)  Re- 
designated from  Part  1043 54709 

Heading  revised 54710 

387.317  Heading  revised 54710 

387.401—387.419  (Subpart  D)  Re- 
designated   from    Part    1084; 

heading  revised 54710 

387.415  Heading  revised 54710 

390  Authority  citation  revised 54710 

Authority  citation  revised 1296 

390.3  (b)  removed;  (c)  through  (g) 
redesignted  as  (b)  through  (f) 

1296 

390.50—390.60  (Subpart  C)  Re- 
moved   1296 

390.401—390.407  (Subpart  D)  Re- 
designated from  Part  1058 54710 

397  Report  availability 54744 

350—399  (Subchapter  B)  Appen- 
dix H  removed 1296 

Chapter  V— National  Highway 
Traffic  Safety  Administration, 
Department  of  Transportation 
(Parts  500-599) 

531.5  (b)(12)  added 67492 

541  Appendixes  A,  A-1  and  A-n 

amended 1691 

571.114  Amended 2978 

571.121  Amended 60636 

571.208  Amended 60215,  60217.  64298. 

65188 

Amended 32,  806,  1402 

571.213  Amended 60220,  60221 

572.30  (b)  revised 67955 

572.31  (b)  removed:  (c)  through  (f) 
redesignated  as  (b)  through 
(e):  (a)(1).  (3).  (4)  and  new  (d) 
revised 67955 

572.35  (a),  (b)  and  (c)  revised;  Fig- 
ures 25,  26  and  27  added 67955 

593  Authority  citation  revised 51243 
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593  Appendix  A  added 51243 

Chapter  VI— Federal  Transit  Ad- 
ministration. Department  of 
Transportation  (Parts  600—699) 

613  Authority  citation  revised 67175 

614  Revised 67175 

653  Random   drug   and   alcohol 
testing  rate 67962 

654  Random    drug    and   alcohol 
testing  rate 67962 

659.33  (a)  and  (b)  revised 67493 

659.45  (b)  amended 67493 

Chapter  VIM— National  Transpor- 
tation Safety  Board  (Parts 
800-899) 

831  Authority  citation  revised 3806 

831.2  Revised 3806 

831.3  Revised 3806 

831.4  Revised 3806 

831.5  Revised 3807 

831.6  Revised ^3807 

831.7  Revised 3807 

831.8  Revised 3807 

831.9  (a)  revised 3807 

831.11  Revised 3808 

831.12  Revised 3808 

831.13  (b)  revised 3808 

831.14  Revised 3808 

Chapter  X— Surface  Transpor- 
tation Board,  Department  of 
Transportation  (Parts 

1000-1399) 

1002.1  (a),  (b),  (c)  and  (e)(1)  re- 
vised; (fK6)  amended 3487 

1002.2  (f)  table  amended 66230 

(f)  revised 3488 

1008  Redesignated  as  Part  378 54707 

1011  Authority  citation  revised 

52710 

1011.7  (b)(1)  amended:  (b)(2)  re- 
moved  52710 

Regulation  at  61  FR  52710  eff. 

date  delayed  to  11-16-96 57340 

1023  Redesignated  as  Part  367 54707 

1039.11  (a)  table  amended 66231 

1040—1069    Undesignated    center 

heading  removed 54710 

1043  Redesignated             as 
387.301-387.323  (Subpart  C) 54709 

1044  Redesignated  as  Part  366 54707 

1045  Redesignated  as  Part  371 54707 


1047  Redesignated             as 
372.101—372.117  (Subpart  A) 54708 

1047.20—1047.23         Undesignated 

center  heading  removed 54708 

1047.25      Undesignated      center 

heading  removed 54708 

1047.45      Undesignated      center 

heading  removed 54708 

1048  Redesignated            as 
372.201—372.243  (Subpart  B) 54708 

1049  Redesignated             a£ 
372.301—372.303  (Subpart  C) 54708 

1051  Redesignated             as 
373.101—373.105  (Subpart  A) 54708 

1052  Redesignated             as 
377.101—377.105  (Subpart  A) 54708 

1054  Redesignated             as 
374.501—374.505  (Subpart  E) 54709 

1055  Redesignated             as 
374.101—374.113  (Subpart  A) 54709 

1056  Redesignated  as  Part  375 54707 

1057  Redesignated  as  Part  376 54707 

1058  Redesignated            as 
390.401—390.407  (Subpart  D) 54710 

1061     Redesignated     as     374.201 

(Subpart  B) 54709 

1063  Redesignated             as 
374.301—374.319  (Subpart  C) 54709 

1064  Redesignated             as 
374.401—374.405  (Subpart  D) 54709 

1067  Removed 54707 

1070  Removed 54105 

1071  Removed 54105 

1080—1089    Undesignated    center 

heading  removed 54710 

1081     Redesignated     as     373.201 

(Subpart  B) 54708 

1084  Redesignated  as 

387.401—387.419  (Subpart  D) 54710 

1104  Authority  citation  revised 

52711 

Heading  revised 5271 1 

1104.1  (a)  amended:  (d)  added 5271 1 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.3  (a)  and  (b)  amended;  (a)(1) 

and  (2)  added 5271 1 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

(a)(2)  revised 58491 

1104.4  (b)  amended 52711 

Regiilation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.5  (b)  amended 52711 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 
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TITLE  49  ChoptwX-Con. 

1104.6  Amended 52711 

Regriilation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.7  (b)  amended 52711 

Reflation  at  61  FR  S2711  eff. 

date  delayed  to  11-16-96 57340 

1104.8  Amended 52711 

Re?\ilation  at  61  FR  52711  eff. 

date  delayed  to  11-1&-96 57340 

1104.10  (a)  and  (b)  amended 5271 1 

Regrulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.11  (b)  amended 52711 

Regrulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.12  (a)  and  (b)  amended 52711 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-1&-96 57340 

1104.13  (a)  amended 52711 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.14  (b)  amended 52711 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.15  (a)  revised 52711 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.23    (b).    (c),    (d)(1)    and    (2) 

amended 52713 

1105  Authority  citation  revised 

67882 

1105.7  (a).  (bXll)  and  (c)  amend- 
ed; (b)  introductory  text  re- 
vised  67882 

1105.8  (c)  revised 67883 

1105.12  Appendix  amended 67883 

nil  Re  vised 52711 

Regulation  at  61  FR  52711  eff. 
date  delayed  to  11-16-96 57340 

1111.3  Amended 58491 

1111.8  Corrected 53996 

1112  Authority  citation  revised 

52712,  58491 

1112.1  Amended .52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1112.2  Amended 58491 

1112.4  (a)  introductory  text 
amended:  (c)  removed 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1112.7  Amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1112.10  Revised 52712 


Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113  Authority  citation  revised 

52712 

1113.1  (a)    amended;    (cK3)    re- 
moved  52712 

Regulation  at  61  FR  52712  eff. 
date  delayed  to  11-16-96 57340 

1113.2  (a),  (bXl)  and  (d)  amended 
52712 

Regulation  at  61  FR  52712  eff. 
date  delayed  to  11-16-96 57340 

1113.3  (b)(2)  amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.4  (a)  introductory  text  and 

(b)  amended 52712 

Regulation  at  61  FR  52712  eff. 
date  delayed  to  11-16-96 57340 

1113.5  Amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-1&-96 57340 

1113.6  (b)  amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.7  (e)  amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.8  Amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.9  Regulation  at  61  FR  52712 
eff.  date  delayed  to  11-16-96 
57340 

1113.10  Amended 52712 

1113.11  Amended 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1113.12  (a)  and  (b)  amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.13  Amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.16  Amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.17  (b)  and  (c)  amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.18  (c)  amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.31  Removed 52713 

Regulation  at  61  FR  52713  eff. 
date  delayed  to  11-16-96 57340 
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1114  Authority  citation  revised 

52713 

1114.1  Amended 52713 

Regulation  at  61  FR  52713  eff. 
date  delayed  to  11-16-96 57340 

1114.4  Amended 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.5  Amended 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.6  Amended 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.7  (a)   heading,    designation 

and  (b)  removed 52713 

Regulation  at  61  FR  52713  eff. 
date  delayed  to  11-16-96 57340 

1114.21  (aXl).  (cK3).  (9),  conclud- 
ing text,  (d)  and  (e)  introduc- 
tory text  amended;  (b)  re- 
vised; (f)  added 52713 

Regulation  at  61  FR  52713  eff. 
date  delayed  to  11-16-96 57340 

1114.22  Revised 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.23  (b),  (c),  (d)(1)  and  (2) 
amended 52713 

Regulation  at  61  FR  52713  eff. 
date  delayed  to  11-16-96 57340 

1114.24  (b)(2),  (3)  introductory 
text,  (d)  and  (h)  amended 52713 

Regiilation  at  61  FR  52713  eff. 
date  delayed  to  11-16-96 57340 

1114.26  (a)  and  (c)  amended 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.27  (a),  (b)  and  (c)  amended 
52713 

Regulation  at  61  FR  52713  eff. 
date  delayed  to  11-16-96 57340 

1114.30  Revised 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.31  (a),  (bXl).  (2),  (c)  and  (d) 
amended;  (bX2Xiv)  added 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1115  Authority  citation  revised 

52714 

1115.1    (a)   revised;    (b)   and    (c) 

amended 52714 

Regulation  at  61  FR  52714  eff. 
date  delayed  to  11-16-96 57340 


1115.2  Introductory    text,    (bX2) 
and  (g)  amended;  (e)  revised 
52714 

Regulation  at  61  FR  52714  eff. 
date  delayed  to  11-16-96 57340 

1115.3  Revised 52714 

Regulation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

(a)  revised 58491 

1115.4  Revised 52714 

Regulation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

1115.5  (a)  and  (b)  amended 52714 

Regulation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

1115.6  Amended 52714 

Regulation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

1115.7  Amended 52714 

Regulation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

1115.8  Amended 52714 

Regulation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

1115.9  Added 52714 

Regvdation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

(b)  revised 58491 

1121  Revised 52714 

Regulation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

1121.4  (e)  amended 58491 

1152  Re  vised 67883 

1160    Heading    redesignated    as 

Part  365  heading 54707 

1160.1—1160.12  (Subpart  A)  Redes- 
ignated    as     365.101—365.123 

(Subpart  A) 54707 

1160.40—1160.43  (Subpart  B)  Re- 
designated as  365.201—365.207 

(Subparts) 54707 

1160.60—1160.64  (Subpart  C)  Re- 
designated as  365.301—365.309 
(Subpart  C) 54707 

1166  Removed 4493 

1167  Redesignated  as  Part  369 54707 

1171  Redesignated  as  Part  368 54707 

1181  Redesignated  as 

365.401—365.413  (Subpart  D) 54707 

1185  Revised 2042 

1313  Re  vised 68669 

1320  Redesignated  as 

377.201—377.217  (Subpart  B) 54709 


Proposed  Rules: 

171 55364,  68955 
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TITLE  49  Proposed  Rules:— Con. 

172 55364.  68955 

173 55364,  68955 

175 55364,  68955 

176 55364 

178 55364 

194 60674 

2989 

361 54601 

362 54601 

363 54601 

364 54601 

369 54711 

372 54712 

373 4096 

383 52401.  56936.  66250 

387 3855 

390 3855 

391 52401.  56936.  66250 

3865 

392 3855 

393 54142 

395 57252 

3855 

396 3855 

397 3855 

531 67518 

538 375 

571 51669. 54981.  56652.  58362.  58504, 

60070,  65510.  66992 

807,  1077,  2989,  4228 

575 52769 

585 831 

1310 56666 

1312 67291 

1313 54144 

1319 59075 

Ch.  XI 64849 

3492 

TITLE  50-WILDLIFE  AND 
FISHERIES 

Chester  t— United  States  Fisti  and 
Wildlife  Service.  Department  of 
ttie  interior  (Parts  1-199) 

17  Decision 64475 

Guidance 64475 

Document  availability 3241 

17.11  (h)  table  amended 54056,  59028 

(h)  table  amended 689.  1657.  2321. 

3628.  4191 

17.12  (h)  Uble  amended 52383,  53088, 

53107,  53123,  53130.  53137,  53152, 

54357,  67497 

(h)  table  amended 1647.  1694.  4182 


17.84  (j)  added 54057 

20.21    (j)    Introductory    text   re- 
vised; (j)(2)  removed 4876 

36.37  Added 1838 

60  (Subchapter  D)  Removed 53330 

Ctiapter  11— National  Marine  Fisti- 
eries  Service,  National  Oceonic 
and  Atmosptieric  Administra- 
tion, Department  of  Commerce 
(Parts  200-299) 

216.121—216.126  (Subpart  K)  Re- 
moved  51214 

217.12  Amended 66944 

227.4  (h)  added 56149 

(h)  correctly  revised 1297 

227.21  Revised 56149 

227.72      (eK2Kll)(B)(;).      (4)(1)(C). 
(ill)       introductory        text, 

(iv)(C)  and  (5)(1)  revised 66944 

227  Flares  14a.  14b  and  15  added 

66945 

229.4  (a),  (b)  and  (e)  revised 46 

259.31  (e)  added;  authority  cita- 
tion removed 331 

285  Inseason  adjustments 53677.  66618 

Temporary  regulations.... 55 119.  55926, 

57340.  58341 

Quotas 60221 

Temporary  regulations 3490 

285.21  (b)(1),  (c).  (d).  (e),  (gr)  and 

(1)  revised 332 

285.53  (a),  (b)  and  (c)  revised;  (d) 

amended 332 

Chapter  III— IntematiorKil  Regu- 
latory Agencies  (Fistiing  and 
Wtioiing)  (Parts  300-399) 

300  Inseason  adjustments 55225 

Ctiapter  VI— FIstiery  Conservation 
and  Management,  National 
Oceanic  and  Atmosptieric  Ad- 
ministration, Department  of 
Commerce  (Parts  600—699) 

600    Specifications    and    fishery 

management  measures 700 

Technical  correction 3335 

622  Temporary  regulations 52715 

Temporary  regulations 689,  1402, 

3808 

622.1  Table  1  amended 65483 

622.2  Amended 65483 


Note:  Botdtac*  pog*  numb«a  Incacal*  1996  cHongw. 
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CHANGES  OCTOBER  1 .  1 996  THROUGH  JANUARY  3 1 ,  1 997 


622.33  (a),  (b)  introductory  text 

and  (3)  revised 64486 

(c)  added 65483 

622.37  (g)  added 65483 

622.38  (g)  added 65483 

622.39  (e)  added 65483 

(bXlXi)  revised:  (b)(l)(v)  added 

65985 

622.41  (f)  added 65484 

622.44  (0  added 65484 

630.7  (aa)  added 64487 

648  Harvest  quotas  ...52384.  54578.  54579. 

56902 

Quotas 52715.  64999.  67497.  68164 

Temporary  regulations 60044 

Quotas 4021 

648.1  (a)  revised 58463 

648.2  Amended 56126.  58464 

Amended 2620 

648.4  (aK6XiKA)(3)  added 56126 

(a)(7)  added;  (b)  revised 58464 

648.5  (a)  revised 58465 

648.6  (a)  revised 58465 

648.7  (aXDd).  (b)(lKl)  and  (ill) 
amended;  (a)(2)(l)  and  (f)(3) 
revised 58465 

648.11  (a)  amended;  (e)  revised 58465 

648.12  Revised 58466 

648.14  (t)  reinsUted 53866 

(a)(43)  revised 54106 

(a)(52)  revised;  (aM89)  added 55776 

(kX12)  added 56126 

(aX8)  revised;  (u)  redesignated 
as  (w);  (aX90)  through  (95), 
new  (u).  (v)  and  (wX7)  added 

58466 

(aX96)  added 1842 

648.55  (d).  (e)  and  (f)  redesignated 
as  (0.  (g)  and  (h);  heading 
and  new  (0(3)  revised;  new 

(d)  and  new  (e)  added 1404 

648.56  Added 1831 

648.73  (aXD.  (2)  and  (3)  corrected 

60154 

648.80  (aX4XlXA)  and  (bX2)(lii) 
revised;  (b)(5)  added 54106 

(aX8)  revised 55777 

(aX8)(i)  revised 68165 

648.81  (d)  and  (gXD  revised;  (1) 
added 55777 

648.82  (bXlXi).  (2X1).  (5X1)  and 
(7X1)  revised;  (j)  added 2620 

648.87  (bXD  revised 55777 

648.90  (bX2)  and  (3)  redesignated 
as  (bX3)  and  (4);  (b)  introduc- 


tory text,  (1)  and  new  (3X111) 

revised;  new  (b)(2)  added 1405 

648.123  (b)(3)  added 56126 

648.140-648.146  (Subpart  I)  Added 

58467 

649.44  (e),  (f)  and  (g)  redesignated 
as  (f),  (g)  and  (h);  heading 
and    (f)(3)    revised;    new    (e) 

added 1405 

660  Temporary  regulations 51670 

Restrictions 56902 

Specifications      and      fishery 

management  measures 700 

Technical  correction 3335,  4576 

679  Fishery  management  meas- 
ures  51374 

Temporary  regulations. ...51 789,  52385, 

52716.  53153.  53154.  53677,  54580. 

54677.  54953.  551 19,  56150.  57340. 

57341,  57781.  58491,  64298.  64487. 

65989,  68672,  69050 

Recordkeeping   and    reporting 

requirements 52385 

Inseason  adjustments 54580,  57780 

Nomenclature  change 56438 

Technical  correction 57002.  64569, 

65989 
Specifications      and      fishery 

management  measures 60044 

Specifications 64299 

Inseason  adjustments 2043 

Nomenclature  change 2047 

Specifications      and      fishery 

management  measures 2321 

Temporary  reg\ilations.... 4192 

679.1  (f)  revised „ 56429 

(c)  and  (g)  revised 2045 

679.2  Amended 56429 

Amended 65987 

Amended 2045 

679.3  (d)  revised 2045 

679.4  (g)   removed;    (fXlXD.   (ii) 

and  (2Xii)  revised 56430 

(cX3Xlil)  and  (4XiiiXA)  revised 
2045 

679.5  (aX2)  revised 56431 

(aXlXiii).    (7XvXE),    (10)(1XA), 

(B).  (h)(2XiiXA),  (D). 
(3X1XE),  (i)(3Xli)  through  (v). 
(j)(2)  and  (4X11),  (Hi)  and  (iv) 
revised;       (hX2XiXC)       and 

(iiXF)  added 2045 

679.7  (bXl),  (f)(14).  (g)(5),  (6)  and 
(7)  removed;  (bX2).  (3).  (4), 
(f)(15),  (16),  (gX3),  (4),  (8)  and 
(9)  redesignated  as  (bXD,  (2), 


Note: 


poo*  numbws  Indteot*  1996  changM. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  ].  1996  THROUGH  JANUARY  31.  1997 


TITLE  50  Chapter  Vl-Con. 

(3),    (f)(14).    (15)    and    (g)(4) 
through  (7);  (a)(3).  (g)(2)  and 
new  (7)  revised;  (g)(3)  fidded 
56431 

(cKD  removed;  (c)(2),  (3)  and 
(4)  redesignated  as  (c)(1).  (2) 
and  (3) 65987 

(b)(1)  removed;  (b)(2)  and  (3)  re- 
designated as  (a)(13)  and  (b) 
2046 

679.20  (a)(7)  revised 59030 

(d)(2)  revised 2046 

679.21  (e)(l)(i).  (6).  (7)(il)  and  (ill) 
revised;  (e)(7)(vi)(A)  heading 
and  (7)  removed;  (e)(3)(ii)(B) 
and  (7)(vi)(A)(2)  redesignated 
as  (e)(3)(iiKC)  and  (7)(vl)(A); 

new  (e)(3)(ii)(B)  added 65987 

(c)(3)  revised 56431 

679.22  (a)(1),  (2)  and  (3)  revised; 
(a)(9)  and  (10)  added 65988 

(g)  added 2046 

(eK2Kii)(B)  and  (3Kii)  revised 

2046 

679.41  (6X2)  revised;  (e)(3)  added 

67964 

679.50  (Subpart  E)  Revised 56431 

(f)(lKillKB)(;)  and  (2)(iiiKB)(/) 

revised 63761 

(cXlKvill)  and  (Ix)  added 65989 

679.62  (d)  revised 65989 

679  Table  2  amended 2047 

Proposed  Rules: 

17 51678.  52402,  53186,  56501.  60073, 

64496.  69065 

3263,  3493,  3654,  4229,  4718 

20 4877 


23 52403.  67293 

24 2354 

36 56502 

91 4516 

100 67274 

217 52404 

222 52404 

227 53893.  5621 1 

229 52769 

285 57361.  63812 

300 57625 

3g2 
424"!Z"ZZ"Z"!Z!Z!Z!"51398i  55781 
600 57843 

1306 

622 55127,  55128,  59076.  59852.  59856, 

66008,  67294,  67766 

384.  720.  2999 

628 60254 

630 57361.  63812 

1705 

640 60254 

644 57361.  63812 

648 52903,  54406.  56213.  58365.  58508, 

59857,  60074,  64046.  64309.  64310, 
64852.  64854.  65192.  66646.  67521 

1424 

649 52903 

654 60254 

656 64497 

660 60255 

662 60254 

674 60254 

678 57361.  63812,  67295.  68202 

724,  1705.  1872,  4239 

679 54145,  60076.  63812.  63814,  64047. 

67524,  67990 

85.  724,  2719,  3495 


Note:  BoMkx:*  peg*  numbcn  indteot*  1996  changM. 
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1996 
61  FR  Page 

14233-14463 Apr  1 

14465-14605 2 

14607-14947 3 

14949-15176 4 

15177-15361 5 

15363-15964 8 

15695-15873 9 

15875-16042 10 

16043-16202 n 

16203-16374 12 

16375-16614 15 

16615-16702 16 

16703-16872 17 

16873-17255 I8 

17227-17545 19 

17547-17821  22 

17823-18046 23 

18047-18227 24 

18229-18482 25 

18483-18659 26 

18661-18938 29 

18939-19153 30 

19155-19502 May  1 

19503-19804 2 

19805-20115 3 

20117-20418 6 

20419-20699 7 

20701-21045 8 

21047-21359 9 

21361-21945 10 

21947-24204 13 

24205-24431 14 

24433-24663 15 

24665-24873 16 

24875-25133 17 

25135-25388 20 

25389-25547 21 

25649-25773 22 

25575-26067 23 

26069-26422 24 

26423-26767 28 

26769-26999 29 

27001-27242 30 

27243-27765 31 

27767-27994 June  3 

27995-28466 4 

28467-28722 5 

28723-29000 6 

29001-29266 7 

29267-29458 10 

29459-29632 n 

29633-29922 12 

29923-30126 13 

30127  30494 14 

30495-30796 17 

30797-31002 18 

31003-31386 19 


31387-31816 90 

31817-32316 21 

32317-32628 24 

32629-32910 25 

32911-33302 26 

33303-33640 27 

33641-33824 28 

33825-34366 July  1 

32367-34712 2 

34713-35082 3 

35083-35588 5 

35589-35914 8 

35915-36276 9 

36277-36492 10 

36493-36608 n 

36609-36808 12 

36809-36988 15 

36989-37198 15 

37199-37350 17 

37351-37656 18 

37657-37806 19 

37807-38048 22 

38049-38352 23 

38353-38562 24 

38563-39038 25 

39039-39266 26 

39267-39554 '   29 

39555-39838 30 

39839-40144 31 

40145-40288 Aug  1 

40289-40504 2 

40505-40716 5 

40717-40948 6 

40949-41292 7 

41293-41482 8 

41483-41728 9 

41729-41948 12 

41949-42136 13 

42137-42370 14 

42371-42528 15 

42529-42772 16 

42773-42964 19 

42965-43136 20 

43137-43300 21 

43301-43410 22 

43411^3646 23 

43647-43936 26 

43937-44144 27 

44145-45318 28 

45319-45870 29 

45871-46372 30 

46373-16628 Sept.  3 

46529-46698 4 

46699-47018 5 

47019-47408 6 

47409-47660 9 

47661^7798 10 

47799-48062 n 

48063-48398 12 

48399-48600 13 
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48601-48814 16 

48815-49043 17 

49045-49235 18 

49237-49045 19 

49047-19468 20 

49649-49937 23 

49939-50227 24 

50229-50417 25 

50419-50688 26 

50689-50946 27 

50947-51204 30 

51205-51348 Oct.  1 

51349-51574 2 

51575-51766 3 

51767-52232 4 

52233-52678 7 

52679-52870 8 

52871-53034 9 

53035-53302 10 

53303-53590 11 

53591-53824 15 

53825-54076 16 

54077-54330 17 

54331-54532 18 

54533-54726 21 

54727-54926 22 

54927-56078 23 

55079-55200 24 

55201-55544 26 

55545-55728 28 

56729-56876 29 

56877-56106 30 

56107-56396 31 

53697-56622 Nov.  1 

56623-56876 4 

56877-57280 5 

67281-57576 6 

67677-67766 7 

67567-67986 8 

57987-58130 12 

58131-58310 13 

58311-58456 14 

58457-58622 15 

58623-58766 18 

58767-58970 19 

58971-59172 20 

59173-69302 21 

69303-69802 22 

59803-60006 25 


60007-60170 26 

60171-60508 27 

60509-63690 29 

63691-64006 Dec.  2 

64007-64244 3 

64246-64440 4 

64441-64600 5 

64601-64814 6 

64815-64958 9 

64959-66146 10 

65147-65316 11 

65317-65456 12 

65467-66938 13 

65939-66186 16 

66187-66531  17 

66533-66866 18 

66867-67178 19 

67179-67446 20 

67447-67685 23 

67687-67926 24 

67927-68115 26 

68117-68539 27 

68541-68985 30 

68987-69366 31 

1997 
62  FR  Page 

1-299 Jan.  2 

301-691  3 

593-888 6 

889-1029  7 

1031-1237 8 

12395-1381  9 

1383-1658 10 

1659-1826 13 

1827-2005 14 

2007-2264 15 

2266-2646 16 

2547-2889 17 

2891-3192 21 

3193-3439 22 

3441-3601 23 

3603-3770 24 

3771-3977 27 

3979-4114 28 

4115-4427 29 

4429-4630 30 

4631-4894 31 
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LSA 

List  of  CFR  Sections  Affected 


February  1997 

Title  1-16 

Changes  January  2,  1997 
through  February  28, 1997 

Title  17-27 

Changes  April  1,  1996 
through  February  28,  1997 

Title  28-41 

Changes  July  1,  1996 
through  February  28, 1997 

Title  42-50 

Changes  October  1,  1996 
through  February  28,  1997 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Regrister  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 


HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 
2a-41— as  of  July  1 
42-50— as  of  Oct.  1 
To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED  ap- 
pearing in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  indicate  where  the  spe- 
cific amendments  begin  in  the  Federal  Register.  Bokfoce  page  numbers  under  a 
particular  title  indicate  that  the  page  numbers  span  2  years.  Boldface  is  used  to 
distinguish  the  previous  year  from  the  current  year. 

Cite  a  page  reference  from  this  publication  using  the  volume  number  (61  FR  for 
1996,  62  FR  for  1997)  and  the  page  number.  Example:  24727  cite  as  61  FR  24727.  For 
your  convenience,  the  volume  number  has  been  included  in  the  Table  of  Federal 
Register  Issue  Pages  and  Dates. 


ISSUES  TO  BE  SAVED 

There  is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved:  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue  is 
the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  28-41;  the 
SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  identifies  the  volume 
number,  the  inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 

INDEXES 

An  INDEX  to  the  daily  Federal  Register  is  published  monthly  and  is  cumulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regiilations.  is  revised  as  of  January  1  each  year. 

INQUIRIES  AND  SUGGESTIONS 

Rob  Sheehan  was  Chief  Editor  of  the  LSA.  The  LSA  was  prepared  under  the  di- 
rection of  Raymond  A.  Mosley.  assisted  by  Jim  Wickliffe.  INQUIRIES,  telephone 
202-523-5227. 


SU(3GESTI0NS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  Raymond  A.  Mosley,  Director,  Office  of 
the  Federal  Register,  National  Archives  and  Records  Administration,  Washing- 
ton, DC  20408  or  e-mail  info@fedreg.nara.gov. 


CHECKUSI  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Compriring  a  CompM*  CFR  S«0 


•1, 2  (2  Resefved)  

3  (1995  Compiotion  and  Parts  100  and  101) 

•4 

5  Ports: 

1-699  

♦700-1199  

1200-End.  6  (6  Reserved)  

7  Ports: 

10-26  

27-45  

46-51  

52 

15:^209  

210-299 

300-399  

HOO-699 

700-899  

900-999  

1000-1199  

1200-1499  

1500-1899  

1900-1939  

1940-1949  

1950-1999  

200O-End  „,... 

M 

9  Ports: 

1-199  

200-End  

10  Ports: 

0-50 

♦51-199  

200-399  

400-499  

500-End  

11   

12  Ports: 

1-199  

200-219  

220-299  

300-499  

500-599  

600-End  

13  

14  Ports: 

1-69 

60-139 

140-199  

200-1199 

1200-End 

15  Ports: 


Stock  Numbor 


Pric* 


(869-028-O0001-1)  $4.25 

(869-028-00002-9)  22.00 

(869-082-00003-i)  7.00 

(869-028-00004-5)  26.00 

(869-028-00005-3)  20.00 

(869-028-00006-1)  25.00 

(869-028-00007-0)  22.00 

(869-028-00008-8)  11.00 

(869-028-00009-6)  13.00 

(869-028-00010-0)  5.00 

(868-028-00011-8)  17.00 

(869-028-00012-6)  35.00 

(869-028-00013-4)  17.00 

(869-028-00014-2)  22.00 

(869-028-00015-1)  25.00 

(869-028-00016-9)  30.00 

(869-028-00017-7)  35.00 

(869-028-00018-6)  29.00 

(869-028-00019-3)  41.00 

(869-028-00020-7)  16.00 

(869-028-00021-6)  31.00 

(869-028-00022-3)  39.00 

(869-028-00023-1)  15.00 

(869-028-00024-0)  23.00 

(869-028-00025-8)  30.00 

(869-028-00026-6)  25.00 

(869-028-00027-4)  30.00 

(869-028-00028-2)  24.00 

(869-028-00029-1)  5.00 

(869-028-0003O-4)  21.00 

(869-028-00031-2)  34.00 

(869-028-00032-1)  15.00 

(869-028-O0033-9)  12.00 

(869-028-00034-7)  17.00 

(869-028-00035-5)  29.00 

(869-028-00036-3)  21.00 

(869-028-00037-1)  20.00 

(869-028-00038-0)  31.00 

(869-028-00039-8)  18.00 

(869-028-00O4O-1)  34.00 

(889-028-00041-0)  30.00 

(86&-028-00042-8)  13.00 

(869-028-00043-6)  23.00 

(869-028-00044-4)  16.00 


Revision 

Dote 

Feb 

,1996 

iJan 

.1996 

Jan 

.1997 

Jan 

1996 

Jan 

.1996 

Jan 

1996 

Jan 

1996 

Jan 

1996 

Jan 

1996 

Jan 

1996 

Jan 

1996 

Jan 

1996 

Jan 

1996 

Jan 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Mar. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


in* 


Stock  Number 


0-299  (869-028-00045-2) 

300-799  (869-028-00046-1) 

800-End  (869-028-00047-9) 

16  Ports: 

0-149  (869-028-00048-7) 

150-999  (869-028-00049-5) 

1000-End  (869-028-00050-9) 

17  Ports: 

1-199  (869-028-00052-5) 

200-239  (869-028-00053-3) 


Price 

16.00 
26.00 
18.00 

6.50 
19.00 
26.00 

21.00 
25.00 


(869-028-00054-1)  31.00 


240-End  

18  Ports: 

1-149  (869-028-00055-0) 

150-279  (869-028-00056-8) 

280-399  (869-028-00057-6) 

400-End  (869-028-00058-4) 

19  Ports: 

1-140  (869-028-00059-2) 

141-199  -  (869-028-00060-6) 

200-End  (869-028-00061-4) 

20  Ports: 

1-399  (869-028-00062-2) 

HOO-499 (869-028-00063-1) 

50O-End  (869-028-00064-9) 

21  Ports: 

11-99  (869-«»-00065-7) 

HOO-169 (869-028-00066-5) 

♦170-199 (869-028-00067-3) 

♦200-299 (869-028-00068-1) 

1300-499 (869-028-00069-0) 

♦500-599 (869-028-00070-3) 

♦600-799 (869-028-00071-1) 

♦800-1299  (869-028-00072-0) 

♦1300-End   (869-028-00073-8) 

22  Ports: 

1-299  (869-028-00074-6) 

30O-End  (869-028-00075-4) 

23  (869-028-00076-2) 

24  Ports: 

0-199  (869-028-00077-1) 

200-219  (869-028-00078-9) 

220-499  (869-028-00079-7) 

500-699  (869-028-00080-1) 

700-899  (869-028-00081-9) 

900-1699 (869-028-00082-7) 

1700-End  (869-028-00083-5) 

25  (869-028-00084-3) 

26  Ports: 

Hl.0-1-1.60 (869-028-00085-1) 

K  1.61-1.169   (869-028-00086-0) 

§§1.170-1.300  (869-028-00087-8) 

§§1.301-1.400  (869-028-00088-6) 

§§1.401-1.440  (869-028-00089-4) 


17.00 
12.00 
13.00 
11.00 

26.00 
23.00 
12.00 

20.00 
35.00 
32.00 

16.00 
22.00 
29.00 

7.00 
50.00 
28.00 

8.50 
30.00 
14.00 

36.00 
24.00 
21.00 

30.00 
14.00 
13.00 
14.00 
13.00 
21.00 
14.00 
32.00 

21.00 
34.00 
24.00 
17.00 
31.00 


Revision 
Dote 

Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1.  1996 

Jan.  l;  1996 
Jan.  1,  1996 
Jan.  1,  1996 

Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1.  1996 

Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 

Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1.  1996 

Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1.  1996 

Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

May  1,  1996 
May  1,  1996 
May  1.  1996 
May  1,  1996 
May  1.  1996 
May  1,  1996 
May  1.  1996 
May  1.  1996 

Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH-Continued 
(Comprising  o  Complete  CFR  Set) 


1M» 


Stock  Number 


§§1.441-1.500 (869-028-00090-8)  . 

§§1.501-1.640  (869-028-00091-6) 

§§1.641-1.850  (869-028-00092-4) 

§§1.851-1.907  (869-028-00093-2) 

§§1.908-1.1000  (869-028-00094-1) 

§§1.1001-1.1400 (869-028-00095-9) 

§§1.1401-End  (869-028-00096-7) 

2-29  • (869-028-00097-5) 

"^^  (869-028-00098-3) 


Price 

22.00 
21.00 
25.00 
26.00 
26.00 
26.00 
35.00 
28.00 
20.00 


Revision 
Dote 


(869-028-00099-1)  13.00 


40-49  __ 

^^- (869-028-00100-9)  14.00 

JS™  (869-O28-O0101-7)  25.00 

59?:^/- •• (869-028-00102-6)  6.00 

?9^"'^  (869-028-0010^-3)  8.00 

27  Ports: 

i;;^^" (869-028-00104-1)  44.00 

^OO^d  (869-028-00105-0)  13.00 

29  Ports:. 

If^  ■■■ (86&-028-00106-8)  35.00 

!2r^^ (869-028-00107-6)  30.00 

29  Ports: 

?;;^"- (869-028-0010^)  26.00 

l^St^  (869-028-00109-2)  12.00 

48.00 
20.00 
43.00 
27.00 
19.00 
30.00 
38.00 


50(^-999  (869-028-00110-6) 

900-1899 (869-028-00111-4) 

1900-1910  (§§1900  to  1910999) (869-028-00112-2) 

1910  (§519101000  to  end) (869-028-00113-1) 

1911-1925  (869-028-00114-9) 

J~6 (869-028-00115-7) 

irllS?     (86^-028-00116-5) 

30  Ports: 

i;;^- (869-028-00117-3)  33.00 

fOO-^  (869-028-00118-1)  26.00 

I?^5??  (869-028^119-0)  38.00 

31  Ports: 

^t^  ••• (86&-O28-O012O-3)  20.00 

jOt^-End (869-028-00121-1) 

32  Ports: 
1-39.  Vol.  I 

1-39.  Vol.  n 

1-39.  Vol.  ra "!™"!  """""""""J^""'. 

1-1^- (se^^^^iiffi^)' 

191-399  (889-028-00123-«) 

^00-629  (869-028-00124-6) 

S30-699  (869-028-00125-4) 

■^00-799  (8e&-O28-00126-2) 

^^S.*^  • (869-028-00127-1) 

33  Ports: 

1-124  (869-028-00128-9) 

125-199  (869-028-00129-7) 

20(^End  (869-028-00130-1) 

34  Ports: 
1-299  (869-028-00131-9) 


33.00 

15.00 
19.00 
18.00 
42.00 
50.00 
34.00 
14.00 
28.00 
28.00 

26.00 
36.00 
32.00 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
«Apr. 
Apr. 


1.1996 
1.1996 
1,  1996 
1,1996 
1,1996 
1,1996 
1,1996 
1.  1996 
1,1996 
1,  1996 
1,1996 
1,1996 
1.  1990 
1,  1996 


Apr.  1,  1996 
Apr.  1. 1996 

July  1,  1996 
July  1,  1996 

July  1,  1996 
July  1.  1996 
July  1,  1996 
July  1,  1996 
July  1.  1996 
July  1.  1996 
July  1,  1996 
July  1.  1996 
July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1.  1996 


July  1, 
July  1, 


1996 
1996 


a  July 

a  July 

2  July 

July 

July 

July 

«July 

July 

July 


1,1984 
1,1984 
1,1984 
1,1996 
1,1996 
1,1995 
1.1991 
1.1996 
1.1996 


July  1,  1996 
July  1. 1996 
July  1.  1996 


27.00      July  1.  1996 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(CoiTYXising  a  Complete  CFR  Set) 


TNIe 


Stock  Number 


300-399  (869-028-00132-7) 

400-End  (869-028-00133-5) 

35  (869-028-00134-3) 

36  Ports 

1-199  (869-028-00135-1) 

200-End  (869-028-00136-0) 

37  (869-028-00137-8) 

3«  Ports: 

0-17  (869-028-00138-6) 

18-End  (869-O28-00139-4) 

39  (869-028-00140-8) 

40  Ports: 

♦1-61  (869-028-00141-6) 

»52  (869-02&-00142-4) 

♦53-59 (869-028-00143-2) 

60  (869-028-00144-1)  . 

♦61-71  (869-028-00145-9) 

♦72-80 (869-028-00146-7) 

♦81-85 (869-028-00147-5) 

86 (869-02&-00148-3) 

♦87-135  (869-028-00149-1) 

♦136-149 (86^-028-00150-5) 

♦150-189 (869-028-00151-3) 

♦190-259 (869-028-00152-1) 

♦260-299 (869-028-00153-0) 

♦300-399 (869-028-00154-8) 

HOO-424 (869-O28-00155-6) 

H25-699 (869-028-00156-4) 

♦700-789 (869-028-001 57-2) 

♦790-End  (869-028-0015&-7) 

41  CtKlpteiS: 

1,  1-1  to  1-10  

1,  1-11  to  Appendix,  2  (2  Reserved)  

3-6  

7  .; 

8  

9  

10-17  

18,  Vol.  I,  Parts  1-6 

18.  Vol.  n.  Parts  6-19 

18,  Vol.  ni.  Parts  20-^ 

19-100  

1-100  (869-028-00159-9) 

101  (869-028-00160-2) 

102-200 (869-028-00161-1) 

201-End  (869-028-00162-9) 

42  Ports: 

♦1-399 (869-02&-00163-7) 

♦400-429 (869-028-00164-5) 

♦430-End  (869-028-0016S-3) 

43  Ports: 

♦1-999 (869-028-00166-1) 

♦1000-end  (869-028-00167-0) 


Prtee 

27.00 
46.00 
15.00 

20.00 
48.00 
24.00 

34.00 
38.00 
23.00 

50.00 
51.00 
14.00 
47.00 
47.00 
34.00 
31.00 
46.00 
35.00 
35.00 
33.00 
22.00 
53.00 
28.00 
33.00 
38.00 
33.00 
19.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
12.00 
36.00 
17.00 
17.00 

32.00 
34.00 
44.00 

30.00 
45.00 


Revtsion 
Dote 


July 
July 
July 

July 
July 
July 

July 
July 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 


996 
996 
996 

996 
996 
996 

996 
996 
996 

95 

9! 

9! 

9! 

9J 

996 

996 

996 

996 

996 

996 

996 

996 

996 

996 

996 

996 

996 

984 
984 
984 
984 
984 
984 
984 
984 

QfLl 
%fO*t 

984 
984 
996 
996 
996 
996 

996 
996 
996 

996 
996 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH-Continued 
(CompfWng  a  CompM*  CFR  Set) 


TWe 


Stock  Number 


Price 


(889-028-O016&-6)  31.00 

45  Ports: 

♦1-199 (889-028-0016^-6)  28.00 

200^*99  (869-028-00170-0)  14.60 

♦500-1199  (889-028-00171-«)  30.00 

♦1200-End  (869-<J2a-00172-6)  36.00 

46  Ports: 

♦1-^  (86B-028-00173-4)  26.00 

Hl-69 (869-028-00174-2)  21.00 

♦'<>-89 (869-028-O0175-1)  11.00 

^90-139  (869-028-00176-9)  26.00 

♦140-155 (869-028-00177-7)  15.00 

♦156-165 (86&-O28-00178-5)  20.00 

♦166-199 (8ea^)28-O0179-3)  22.00 

♦200-199 (869-028-00180-7)  21.00 

♦500-End  (869-028-00181-6)  17.00 

47  Ports: 

♦<>-19  (869-028-00182-3)  35.00 

♦20-39 (869-028-00183-1)  26.00 

HO-69 (869-028-00184-0)  18.00 

♦'0-79 (869-028-00185-8)  33.00 

♦80-End  (8e9-028-0018&-6)  39.00 

48Ctiapt*n: 

♦1  (Parts  1-61) (889-088-00187-4)  45.00 

♦1  (Parts  52-99)  (889-028-00188-2)  29.00 

♦2  (Parts  201-251)  (889-028-00189-1)  22.00 

♦2  (Parts  252-299)  (8ea-«28-«)190-4)  16.00 

♦3-6 (869-028-00191-2)  30.00 

♦'-1* (8eM>28-00192-l)  29.00 

♦15-28 (889-028-00193-9)  38.00 

♦29-End  (889-028-00194-7)  25.00 

49  Ports: 

♦1-89  (889-088-00195-6)  32.00 

♦HW-l"^*^ (889-026-O0197-9)  34.00 

♦lW-199 (889-088-00197-1)  14.00 

♦200-399 (889-O28-00198-0)  39.00 

♦400-999 (889-026-00200-2)  40.00 

♦1000-1199 (889-028-00200^)  23.00 

♦1200-End  (889-028-00201-3)  15.00 

50  Ports: 

♦1-199 (869-026-00203-7)  26.00 

♦200-599 (889-088-00203-0)  22.00 

♦600-End  (889-028-00204-8)  26.00 


Dole 
Oct.  1, 1996 

Oct.  1, 1996 

•Oct.  1,  1995 

Oct.  1, 1996 

Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1. 1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1. 1996 
Oct.  1,  1996 

Oct.  1.  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1. 1996 
Oct.  1. 1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1.  1995 
Oct.  1,  1996 
Oct.  1,  1996 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(ComfxWng  o  Complete  CFR  Set) 


Wm  stock  Number 

CFR  Index  cwxJ  Findngs  Aids  (869-028-00051-7)  .. 

Complete  1997  CFR  set 


Price 

35.00 
951.00 


Revision 
Dote 

Jan.  1.  1996 
1997 


MIcroflctte  CFR  EdMon: 

Subscription  (mailed  as  issued)  247.00  1997 

Individual  copies 1.00  1997 

Complete  set  (one-time  nuulin?)  264.00  1996 

Complete  set  (one-time  mailing)  264.00  1995 

'Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

2The  July  1, 1986  edition  of  32  CFR  Parts  1  to  189  contains  a  note  only  for  Parts  1 
to  39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  in  Parts  1 
to  39.  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing  those 
parts. 

3The  July  1.  1985  edition  of  41  CFR  Chapters  1  to  100  contains  a  note  for  Chap- 
ters 1  to  49  inclusive.  For  the  full  text  of  procurement  regulations  in  Chapters  1 
to  49.  consult  the  11  CFR  volumes  issued  as  of  July  1,  1984,  containing  those  chap- 
ters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April  1, 
1990  through  March  31.  1994.  The  CFR  volume  issued  as  of  April  1.  1990  should  be 
retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July  1, 1991 
through  June  30.  1994.  The  CFR  volume  issued  as  of  July  1.  1991  should  be  re- 
tained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  January  1. 
1993  to  December  31.  1998.  The  CFR  volume  issued  as  of  January  1,  1993  should  be 
retained. 

Order  from  Superintendent  of  Documents.  Attn:  New  Orders,  PO  Box  371954, 
Pittsburgh.  PA  15250-7954.  Chaise  orders  (VISA.  MasterCard,  or  GPO  Deposit  Ac- 
count) may  be  telephoned  to  the  GPO  order  desk  at  (202)  512-1800  from  8:00  a.m.  to 
4:00  p.m.  eastern  time,  Monday-Friday  (except  holidays). 


Kjtnm  miaMa  rUDKcnons 


Title  Price 

Federal  Register: 

Yearly  subscription  (with  FR  Index 

andLSA)  555.00 

Yearly     subscription     (without     FR 

Index  and  LSA) 607.00 

Individual  copies  8.00 

LSA  (List  of  CFR  Sections  Affected): 

Yearly  subscription  27.00 

Federal  Register  Index: 

Yearly  subscription 25.00 

CFR  Index  and  Finding  Aids 35.00 


Revision  Date 


daily 


1996 


FEBRUARY  1997         '  u 

CHANGES  JANUARY  2.  1997  THROUGH  FEBRUARY  28.  1997 


TITLE  3-THE  PRESIDENT 
Preskjentiai  Documents 
Proclamations 

6763  See  Proc.  6969 4415 

6857  See  Proc.  6969 4415 

6867  See  Notice  of  Feb.  27. 1997 

9347 

6948  Amended  by  Proc.  ^69 4415 

6961  Amended  by  Proc.  6869 4415 

6966 3191 

6967 3441 

6968 3443 

6969 4415 

6970 5287 

6971 5291 

6972 6443 

6973 9065 

Executive  Orders 

Feb.  6.  1915  Revoked  by  PLO  7239 

5244 

July  2  1910  Revoked  by  PLO  7236 

3053 

Jan.  22,   1912  Revoked  by  PLO 

7230 3519 

Oct.   24.   1916  Revoked  by  PLO 

7237 3911 

May  4.  1918  Revoked  by  PLO  7245 

7796 

12543  Continued    by    Notice    of 

Jan.  2,  1997 587 

12544  Continued    by    Notice    of 

Jan.  2, 1997 537 

12547    Continued    by    Notice    of 

Jan.  21.  1997 3439 

12961  Continued  by  EO  13034 5137 

12982  See  Department  of  Defense 

Notice  of  Feb.  11. 1997 6593 

13034 5137 

13035 7131 

13036 7653 

Administrative  Orders 

Notices: 

Jan.  2,  1997 587 

Jan.  21. 1997 3439 

Corrected 3739 

Feb.  27.  1997 9347 

Presidential  Determinations: 

No.  97-llA  of  Dec.  6.  1996 299 

No.  97-13  of  Dec.  27.  1996 3979 

No.  97-14  of  Dec.  27,  1996 1379 

No.  97-15  of  Dec.  27.  1996 1381 


TITLE  5-ADMINISTRATIVE 
PERSONNEL 

Chapter  I— Office  of  Personnel 
Management  (Parts  1—1199) 

315.708  Revised;  interim 3193 

362  Revised;  interim 3194 

532.201—532.285  (Subpart  B)  Reg- 
ulation at  61  FR  48817  con- 
firmed  3195 

930.201  Regrulation  at  61  FR  39267 

confirmed 6448 

Ct>apter  XIV-Federal  Labor  Rela- 
tions AuttK>rity,  General  Coun- 
sel of  ttie  Federal  Labor  Rela- 
tions AuttK>rity  and  Federal 
Service  Impasses  Panel  (Parts 
2400-2499) 

2473  Heading  and  authority  cita- 
tion correctly  added 2547 

Ctiopter  XVI— Office  of  Govern- 
ment Ettiics  (Parts  2600-2699) 

2640.201  (c)(1)  note  corrected 1361 

2640.202  (b)(1)  correctly  des- 
ignated  1361 

Cttapter  )(XII— Federal  Deposit  in- 
surance Corporation  (Parts 
3201-3299) 

3201.102  (c)(l)(i).  (2).  (3)  and  (d)(2) 
amended;  (c)(l)(ii)  revised; 
(c)(l)(iii)  added 3772 

CtKpter  LXI-National  Labor  Re- 
lations Board  (Parts  7101—7199) 

Chapter  LXI  Established;  in- 
terim  6447 

Proposed  Rules: 

213 1695 

293 5174,7298 

336 1695 

351 5174 

«0 5174 

531 5174 

831 2323 

844 2323 

900 4940 

2634 2048 


12  LSA-UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  2.  1997  THROUGH  FEBRUARY  28.  1997 


TITLE  7-AGRICULTURE 

Subtitle  A— Office  of  ttie  Secretary 
of  Agriculture  (Ports  0—26) 

2.16  (aH2)(iv)  removed 1031 

2.20  (a)(9)  added 1031 

2.42  (a)(31)  removed 1031 

2.61  (a)(25)  added 1031 

5  Authority  citation  revised 8361 

5  Nomenclature  change 8361 

5.2  Amended 8361 

Ctiopter  I— Agnculturd  Marketing 
Service  (Stondords,  Inspections, 
Marketing  Practk:es),  Depart- 
ment of  Agriculture  (Parts 
27-209) 

33.10  Regulation  at  61  FR  50422 
confirmed;  (b)  revised;  (c) 
and  (d)  redesigmated  as  (d) 
and  (e):  new  (c)  added 1033 

51.760  Introductory  text  revised 
2S97 

51.761  Revised 2897 

51.1151  Introductory  text  revised 
2897 

51.1152  Revised 2897 

51.1820  Introductory  text  revised 
2897 

51.1821  Revised 2898 

51.2075—51.2091  (Subpart)  Revised 

2892 

51.2105—51.2131  (Subpart)  Revised 

2894 

Ctiopter  li— Food  ornj  Consumer 
Service,  Department  of  Agri- 
culture (Parts  210-299) 

210.9  (bH20)  added;  interim 901 

210.19  (f)  added;  interim 901 

226.2  Amended;  interim 901 

226.4  (c)  and  (gKD  revised;  in- 
terim   901 

226.6  (f)(2)  and  (1)  introductory 
text  amended;  (fK9).  (10)  and 
(11)  added;  interim 902 

226.13  (b)  and  (c)  revised;  (d) 
added;  interim 902 

(d)(3)(ii)  corrected 5519 

226.14  (a)  introductory  text 
amended;  interim 903 

226.15  (e)(3)  revised;  (f)  through 
(j)      redesignated      as      (g) 


through  (k);  new  (O  added; 
interim 903 

226.18  (b)(ll)  and  (12)  added:  (e) 

and  (0  amended;  interim 903 

226.23  (b)  amended;  (e)(l)(i)  and 
(iv)  revised;  (h)(6)  added;  in- 
terim   904 

(h)(6)  corrected 5519 

250  Authority  citation  revised 8365 

250.3  Amended 8365 

250.43  Revised 8365 

250.44  Revised 8366 

Ct>apter  III— Animal  and  Plant 
Healtti  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
300-399) 

300.1  (a)  introductory  text  re- 
vised  595 

319.56-2q  Added 595 

319.56-2t    Table    amended;    0MB 

number 596 

319.56-2X  (a)  table  amended 597 

319.56-2ff  Added 5313 

Ctiapter  IV— Federal  Crop  Insur- 
ance Corporation,  Department 
of  Agriculture  (Parts  400—499) 

401.127  Introductory  text  amend- 
ed  5905 

401.134  Introductory  text  revised 

4117 

433.1—433.7  (Subpart)  Heading  re- 
vised   6105 

433.7  (d)  introductory  text  re- 
vised   6105 

457.104  Amended 7134 

457.105  Amended 6704 

457.106  Added 4117 

457.111  Corrected 2007 

457.132  Added 5905 

457.150  Added 6105 

CtKipter  VII— Farm  Service  Agen- 
cy, Department  of  Agriculture 
(Parts  700-799) 

704  Removed 7625 

729.214  (1)  correctly  designated 

2719 
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C^hopter  VIII— Grain  Inspection. 
Packers  and  Stockyard  Adnnin- 
istration  (Federal  Grain  Inspec- 
tion Sen^e),  Department  of 
Agriculture  (Parts  800—899) 

868.101—868.108       (Subpart        B) 

Added 6706 

Ctiopter  IX-Agrk:ultural  Maricet- 
ing  Service  (Mariceting  Agree- 
ments and  Orders;  Fruits.  Vege- 
tables, Nuts),  Department  of 
Agriculture  (Parts  900—999) 

905.306  Regulation  at  61  FR  64253 

confirmed 7657 

906.151  (c)  amended 3608 

925.215  (Subpart)  Added:  interim 

2549 

929.105  (b)(1)  and  (2)  amended 916 

932.149  Revised 1242 

932.150  Revised 1244 

932.152  (a),  (b).  (c)(2).  (d)  heading, 
(1).  (g)(1)  introductory  text 
and  (2)  introductory  text  re- 
vised   1244 

932.153  Heading  and  (a)  revised 
1244 

932.155  (c)  revised 1244 

932.230  (Subpart)  Added:  interinn 

2550 

944.106  Regulation  at  61  FR  642S3 
confirmed 7657 

944.401  (a)(8),  (bHD.  (g)  and  (j)  re- 
vised   1244 

959.237  (Subpart)  Added;  interim 

959.322  (Subpart)  Heading  added: 
interim 9i8 

966.234  (Subpart)  Regulation  at 

60  FR  60512  confirmed 6852 

966.323  (Subpart)  Regulation  at 

60  FR  60512  confirmed 6852 

Regulation  at  61  FR  55731  con- 
firmed   7650 

979.219  (Subpart)  Added:  interim 

7660 

979.304  (Subpcurt)  Heading  added: 

interim 7660 

982  Marketing  percentages 1037 

984.347  (Subpart)  Regulation  at 

61  FR  60513  confirmed 6111 

985  Marketing  percentages 12^ 

987.112a  (b)(2)  and  (cK2)  amended 

7663 


997.20  Revised 1259 

997.30  Revised 1260 

997.40  Revised 1263 

997.50  Revised 1264 

997.51  Revised 1264 

997.52  Revised 1264 

997.53  Revised 1264 

997.54  Revised 1265 

998.100  Revised 1265 

998.200  Revised 1266 

999.600  Revised 1260 

(aXlO)  correctly  revised 9071 

Chapter  X-Agricultural  Mortcet- 
ing  Sendee  (Mariceting  Agree- 
ments and  Orders;  Milk).  De- 
partment of  Agriculture  (Parts 
1000-1199) 

1011.61  Heading  revised:  (a)  in- 
troductory text  and  (6) 
amended;  (b)  removed 918 

1046.61  Heading  revised;  (a)  in- 
troductory text  and  (6) 
amended;  (b)  removed 918 

1079.7  (b)  introductory  text 
amended:  eff.  12-1-96  through 
3-31-97 920 

1124.2  Amended 2 

1124.30  (aXlXi).  (ii).  (c)(1)  and  (3) 
revised 2 

1124.31  (aXl)  and  (bXD  revised 2 

1124.50  (f)  introductory  text  and 

(g)  revised;  (h)  added 3 

1124.53  Revised 3 

1124.60—1124.63         Undesignated 

center  heading  revised 3 

1124.60  (f)  through  (m)  redesig- 
nated as  (g)  throvigh  (n); 
heading,  (e),  new  (g)  intro- 
ductory text,  new  (3).  new 
(hX3)  and  new  (6)  revised; 
new  (f)  added:  new  (h)  intro- 
ductory text  amended 3 

1124.61  Heading,     introductory 
text,  (a),  (d)  and  (e)  revised 
3 

1124.62  Removed:  new  1124.62  re- 
designated firom  1124.63  and 
revised 3 

1124.63  Redesignated  as  1124.62 3 

1124.71  (aXl)  and  (bX3)  revised: 

(bXl)  amended 3 

1124.73  (aX2Xii)  through  (vl),  (c) 
introductory  text,  (1)  and 
(f)(2)       revised:       (a)(2Xvli) 
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TITLE  7     Chapter  X-Con. 

added:  (c)(2)  and  (dX2) 
amended 4 

1124.74  (c)  amended 4 

1124.75  (a)(l)(i)  amended 4 

1124.85  (b)  amended 4 

1160.108  (a)  revised 3963 

1160.112  Revised 3963 

1160.113  Revised 3983 

1160.116  Removed 3963 

1160.200  (a)  amended 3963 

1160.201  (b)  revised 3983 

1160.209  (b)  revised 3983 

1160.211  (a)(1)  and  (2)  revised 3963 

1160.501  (a)  removed:  (b),  (c)  and 

(d)  redesignated  as  (a),  (b) 
and  (c):  new  (a)  and  new 
(b)(2)  revised;  new  (c)  amend- 
ed  3983 

1160.604  (a)  amended 3964 

1160.605  Revised 3984 

Chapter  XI— Agricultural  Marlcet- 
Ing  Service  (Marketing  Agree- 
ments arKl  Orders;  Miscellane- 
ous Commodities).  Department 
of  Agriculture  (Parts 

1200-1299) 

1205.10—1205.30  (Subpart)  Added 

1660 

Chapter  XlV-Commodity  Credtt 
Corporation.  Department  of  Ag- 
riculture (Parts  1400—1499) 

1410  Revised 7625 

1439.402  (a)  revised;  interim 3197 

1464.2  (a)  amended 3196 

1464.8   (h)   removed;   (i)  redesig- 
nated as  (h) 3196 

1464.11  Amended;  (0  removed 3196 

1464.102  Revised 3198 

1464.104  (b)  revised 3196 

1464.106  (a)(1)  revised 3196 

1464.108  Amended 3199 

1499.1  Corrected 2719 

1499.8  (h)(3)  corrected 2719 

1499.9  Heading  correctly  added 
2719 

1499.12  (d)  corrected 2719 

Chapter  XVII-Rural  Utilities  Sen^- 
ice,  Department  of  Agriculture 
(Parts  1700-1799) 


Chapter  XVII  Policy  statement 


.6449 


1710.106  (e)  revised;  interim 7922 

1710.113  (c)  redesignated  as  (c)(1): 

(c)(2)  added 7665 

1755.217  Added 7138 


Proposed  Rules: 


17. 
56. 
70. 


.3810 
.4662 
.4662 


301 4664 

354 3823,6739 

400 2052 

401 333.  4194.  6134.  6739 

414 2055 

441 2059 


1205 4666 

1230 8639 

1496 6497.9111 

1710 7721 

TITLE  8-ALIENS  AND 
NATIONALITY 

Chapter  I— Immigration  and  Nat- 
uralization Service,  Department 
of  JusHce  (Parts  1-499) 

3.1  (b)(ll)  added 9072 

3.61—3.65  (Subpart  E)  Added 9073 

103.1  (f)(3)(iii)(U)  removed 9074 

204.5  Regulation  at  61  FR  33305 
confirmed 4631 

204.10  Regulation  at  60  FR  54030 

confirmed 6708 

212.6  (d)(1)  amended 9074 

235.6  (a)  amended 9074 

236.2  (a)  amended 9074 

242.1  (c)  amended 9074 

242.2  (c)(2)  and  (d)  amended 9074 

242.16  (a)  amended 9074 

242.24  (g)  amended 9074 

287.3  Amended 9074 

292.2      (a)      introductory      text 

amended..., 9075 

292a  Removed 9075 


Proposed  Rules: 

1 444 

3 444 

103 444 

204 444 

207 444 

208 444 

209 444 

211 444 

212 „ 444 

213 444 

214 444 

216 444 

217 444 

221 444 

223 444 

232 444 

233 444 

234 444 

235 444 

236 444 

237 444 

238 444 

239 444 

240 444 

241 444 

242 444 

243 444 

244 444 

245 444 

246 444 

248 444 

249 444 

251 444 

252 444 

253 444 

274a 444 

286 444 

287 444 

299 444 

316 444 

318 444 

329 444 

TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Plonf 
Health  Inspection  Sen^ice.  De- 
partment of  Agriculture  (Ports 
1-199) 

78.1  Amended .2551 

78.41  Regulation  at  61  FR  56118 

confirmed 4iao 


Regulation  at  61  FR  58626  con- 
firmed  5907 

91.5  Regulation  at  61  FR  6918 
confirmed;  (a)(l)(i).  (2), 
(bXlXiv)  and  (2)  revised 3446 

91.8  RegiQation  at  61  FR  6918 
confirmed 3446 

91.14  (a)(3)  through  (17)  redesig- 
nated as  (a)(4)  through  (18); 
new  (a)(3)  added 5521 

94.6  (aK2)  amended;  interim 5742 

94.9  (a)  amended;  interim 

94.10  (a)  amended;  interim 

Chapter  III— Food  Safety  and  In- 
spection Service.  Meat  and 
Poultry  Inspection.  Department 
of  Agricutture  (Parts  300-499) 

304  Meetings 2551 

306  Meetings 2S51 

310  Meetings 2551 

330  Meetings 2551 

327  Meetings 2551 

381  Meetings 2551 

381.65  (e)  added 5143 

381.76  (bX3)(vl)  amended 5143 

391.2  Revised 6112 

391.3  Revised 6112 

391.4  Revised 6112 

416  Meetings 2551 

417  Meetings .....2551 

Proposed  Rules: 

78 1406 

180 597,  1817 

161 697.1817 

200 1845 

201 5935 

304 7950 

306 7950 

310 7950 

320 7950 

327 7950 

381 7950 

416 7950 

417 7950 

TITLE  10-ENERGY 

Chapter  I— Nuclear  Regulatory 
Commission  (Parts  0—199) 

2  Authority  citation  revised 

2,200  (a)  revised 

2.206  (a),  (d).  (g)  and  (h)  revised 
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TITLE  10  Chapter  l-Con. 

9.35  (a)(1),  (2)  and  (3)  revised 3985 

20.1002  Revised 4132 

20.1003  Amended 4133 

20.1301  (a)  revised 4133 

20.1903  (b)  revised 4133 

35.8  (b)  revised  (OMB  numbers) 

4133 

35.75  Revised 4133 

35.315  (a)(6)  removed 4133 

35.415  (a)  introductory  text  and 

(1)  revised;  (a)(5)  removed 4133 

40  Authority  citation  revised 6669 

40.4  Amended 6669 

40.38  Added 6669 

70  Authority  citation  revised. 

70.1  (e)  added „ 

70.4  Amended 6669 

70.40  Added 6669 

71.18  Revised 5911 

71.22  Revised 5912 

71.53  Revised 5913 

76  Authority  citation  revised 6669 

76.4  Amended 6669 

76.10  (b)  revised 6669 

76.21  (b)  revised 6669 

76.22  Added 6670 

76.31  Revised 6670 

76.35  (n)  revised 6670 

76.36  Heading  and  (a)  revised 6670 

76.43  Revised 6670 

76.45  (a)  revised 6670 

76.55  Revised 6670 

76.60  (c)(1)  and  (dXD  removed;  (1) 

revised 6670 

76.66  (c)  revised 6670 

76.68  (b)  revised 6670 

76.72  (d)  revised 6670 

76.76  (a)(2)  revised 6671 

76.111  Revised 6671 

76.113  (c)  revised 6671 

76.131  Revised 6671 

150.20  (b)(2).  (3)  and  (4)  redesig- 
nated as  (bX3).   (4)  and  (5); 

(a),  (b)  introductory  text,  (1). 
new  (3),  new  (4)  and  (c)  intro- 
ductory   text    revised;    new 

(b)(2)  added 1665 

170.31  Amended 1665 


Proposed  Rules: 


40... 
70... 
73... 
76... 
170. 


.6672 
.6672 
.6672 
.7721 
.6672 
.8885 


171 8885 

430 4200,  4202.  5782,  7834,  8189 

431 6888 

835 5883.8190 

960 4941 

1008 4404 

1045 2252 

TITLE  12-BANKS  AND  BANKING 

Chapter  I— Comptroller  of  ttie 
Currency,  Department  of  ttie 
Treasury  (Parts  1—199) 

4  Authority  citation  revised 6452 

4.6  Added;  interim 6452 

19  Authority  citation  revised 3199 

19.240—19.241  (Subpart  O)  Added 

3200 

CtKjpter  II— Federal  Reserve 
System  (Parts  200-299) 

203.3  (a)(l)(ii)  amended 3603 

203  Appendix  A  and  Supplement 

I  amended 3604 

207  ore  margin  stock  lists 3773 

208  Authority  citation  revised 6452 

208.26  Added;  interim 6452 

220  ore  margin  stock  lists 3773 

221  ore  margin  stock  lists 3773 

224  ore  margin  stock  lists 3773 

225.1—225.7  (Subpart  A)  Revised 

9319 

225.11—225.17     (Subpart    B)     Re- 
vised   9324 

225.21—225.28  (Subpart  C)  Revised 

9329 

225.31  (d)(2)(ii)  amended 9338 

225.32  Removed 9338 

225.41—225.44    (Subpart    E)    Re- 
vised   9338 

225.51  Removed 9341 

225.61—225.67  (Subpart  G)  Head- 
ing revised 9341 

225.71—225.73    (Subpart    H)    Re- 
vised   9341 

225.125  (f)  and  (g)  revised 9343 

225.145  (a)  amended 9343 

225  Appendix  C  revised 9343 

Chapter  III— Federal  Deposit  In- 
surance Corporation  (Parts 
300-399) 

304.1  Amended 4896 

304.2  Revised 4896 
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304.3  Revised 4896 

304.4  Revised 4896 

304.5  Revised 4897 

304  Appendix  A  revised 4897 

304  Appendix  B  removed 4899 

335  Revised 6856 

337  Authority  citation  revised 6453 

337.12  Added;  interim 6453 

Chapter  V— Office  of  Thrift  Super- 
vision. Department  of  ttte  Treas- 
ury (Parts  500-599) 

502  Authority  citation  revised 3780 

502.1  (0  revised 3780 

516.3  (a)(l)(i).  (b)(lXi)  and  (c)  re- 
vised   3780 

562.4  (bXl)  and  (cX4)  revised 3780 

563  Authority  citation  revised 6453 

563.41  (eK2XiiXA)  revised 3781 

563.171  Added;  interim 6453 

565.4  (b)(2XiiiXB),  (3XiiiXB)  and 

(c)(2)  revised 3781 

574.9  (aX5XiXA)  revised 3781 

Chapter  VI— Farm  Credtt 
Administration  (Parts  600—699) 

613  Authority  citation  revised 4441 

613.3000-613.3030  (Subpart  A)  Re- 
vised   4441 

613.3100—613.3200  (Subpart  B)  Re- 
vised   4442 

613.3110—613.3120  (Subpart  D)  Re- 
moved   4441 

613.3145—613.3175  (Subpart  E)  Re- 
designated as  626 4441 

613.3300  (Subpart  C)  Revised 4444 

614.4010  (dX4)  and  (6)  amended; 

(d)(6)  and  (7)  added 4445 

614.4020  (aX4)  and  (5)  amended; 

(aK6)  and  (7)  added 4445 

614.4233  Introductory  text  re- 
vised   4445 

614.4610  Amended 4445 

614.4700—614.4900      (Subpart      Q) 

Heading  amended 4445 

614.4700  (a)  introductory  text,  (b) 

and  (h)  amended i..4445 

614.4710  Introductory  text,  (aXD 
introductory  text.  (i).  (ii), 
(3),  (5).  (bXl)  and  (c)  amended 
4445 

614.4720        Introductory        text 

amended 4445 

614.4800  Amended 4445 


614.4810  (a)  introductory  text  and 

(b)  amended 4445 

614.4900  (a)  through  (d)  and  (1) 

amended 4445 

615  Authority  citation  revised 4445 

615.5200  (a)  and  (b)  introductory 

text  revised 4446 

615.5201  (g)  amended;  (i)(5)  and 
(6)  redesignated  as  (j)(6)  and 

(7);  new  (j)(5)  added 4446 

615.5205  Revised 4446 

615.5210  (eX7)  and  (f)(2XiXC)  re- 
vised; (eXlO)  added; 
(f)(2XiXD)  and  (vXD)  re- 
moved; (f)(2)(vXE)  redesig- 
nated as  (f)(2XvXD) 4446 

615.5216  Removed 4446 

615.5220  (f)  removed;  (g),  (h)  and 
(i)  redesignated  as  (f),  (g)  and 
(h);    (d),     (e)    and    new    (f) 

amended 4446 

615.5230  (bXl)  amended 4446 

615.5240  (b)  removed;  introduc- 
tory text  and  (a)  redesig- 
nated as  (a)  and  (b);  new  (a) 
and  new  (b)(2)  revised;  (bX3) 

and  (c)  added 4446 

615.5250  (c)  removed;  (d)  and  (e) 
redesignated  as  (c)  and  (d); 
(aX4Xii).  (iii)  and  new  (cX3) 

amended 4447 

615.5270  Amended 4447 

615.5301—615.5336  (Subpart  K)  Re- 
vised   4447 

615.5350-615.5354      (Subpart     1.) 

Added 4448 

615.5365—615.5361      (Subpart     M) 

Added 4449 

618.8005  (a)  and  (b)  amended 4450 

618.8440  (b)(6)  amended 4450 

619.9030  Removed 4450 

619.9040  Removed 4450 

619.9065  Removed 4450 

619.9080  Removed 4450 

619.9090  Removed 4450 

619.9100  Removed 4450 

619.9120  Removed 4450 

619.9150  Removed 4450 

619.9160  Removed 4450 

619.9190  Removed 4450 

619.9220  Removed 4450 

619.9270  Removed 4450 

619.9280  Removed 4450 

619.9300  Removed 4450 

619.9310  Removed 4450 
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TITLE  12  Chapt©f  Vl-Con. 

620.5  (dXlKix)  and  (g)(4)(ii)  re- 
vised   4451 

626  Redesignated  fi*om 

613.3145—613.3175  (Subpart  E) 

4441 

Authority  citation  added 4451 

626.6025  (b)  amended 4451 

Chapter  Vll-Notional  Credit 
Union  Administration  (Parts 
700-799) 

701.1  Revised 5316 

790.2  (b)(4)  revised 8155 

792  Authority  citation  revised 8156 

792.2  (f)  revised 8156 

CtKipter  IX— Federcri  Housing 
FirKince  Board  (Parts  900— 9W) 

931.5  Revised;  interim 6861 

932  Authority  citation  revised 9 

932.40  Revised 9 

932.41  Revised 9 

935.1  Amended;  interim 8871 

935.13  (a)(3)  revised;  interim 8871 


Proposed  Rules: 


202. 


.56 


205 3242 

213 62.7363 

22S 2622 


226. 
312. 
328. 
360. 
650. 


.5183 
.6139 
.6142 
.7725 
.8190 


TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

CtKipter  I— Small  Business 
Administration  (Parts  1-199) 

120.410  (c)  and  (d)  amended;  (e) 

added;  interim 302 

121  Waiver 3985.  6453.  6464 


Proposed  Rules: 


107 6147 

120 8640 

121 2979,  6499 

125 2979 


.4134 
4134 
.4134 
.7922 


TITLE  14-AERONAUTICS  AND 
SPACE 

Ct^apter  I— Federal  Aviation  Ad- 
ministration, Department  of 
Transportation  (Parts  1—199) 

13  Authority  citation  revised 

13.305  (d)  table  revised 

21  Special  FAA  conditions 

23  Special  FAA  conditions 

25.807  (fX2),  (3).  (g)(7)  and  (9)  cor- 
rected  

25.810  (d)(3)  corrected 

27  Special  FAA  conditions 

33  Special  FAA  conditions 

39.13 11.  16.  303.  306,  308,  601,  603 

1039,  1040,  1043.  1045.  1276. 
1279.  2008.  2011.  2553.  2898. 
3206.  3210,  3447.  3448.  3450. 
3604.  3605.  3606.  3607.  3608, 
3785,  3988,  3989,  3992,  3994, 
3997,  3999.  4000.  4001.  4003, 

4138,  4900,  4901,  4903,  4906, 
4909.  5144,  5146.  5743,  5744, 
5747.  5751.  5753.  5754.  6456. 
6461.  6709.  6863.  7153,  7340. 
7344.  7666.  7668.  7670.  7925. 
7929.  7931,  7933,  7935,  8157, 
8160,  8162.  8614.  8616,  8618. 

8874  9069 

Corrected 1384.  3739,  7339.  7671 

71.1 309,  608.  609.  1046,  1047,  1048. 

1829.  2265.  2266.  2900,  3787. 

4139,  4140.  4632.  4633.  5147. 
5149.  5150.  5756,  5757.  6462. 
6464.  6465.  6466.  6700,  6710, 
6865,  7345,  7346,  7347,  7348. 
7672,  7673.  7674.  8163.  8368. 

8370 

Corrected 1827.  2899.  5757.  6711. 

8065 
73.26 


1817 
1817 
4134 
7335 

.606. 

1278. 

3202. 

3452. 

3783. 

3995. 

4004, 

4907, 

5745. 

6458. 

7342, 

7927. 

8158. 

8872. 
9076 
8368 

1828. 

3788, 

5148. 

6463, 

6864, 

7349. 

8369, 
8619 

7671. 
8619 

.4142 


73.29 4141 

73.43 7350 

91  SFAR  No.  78  Added 1206 

Technical  correction 7674 

SFAR  No.  50-2  reinstated  and 

amended 8864 

93.301    Corrected 2445 

Regulation  at  61  PR  68330  efT. 

date  delayed  to  1-31-98 8864 

93.305  Regulation  at  61  FR  69330 
eff.  date  delayed  to  1-31-98 
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93.307  Regulation  at  61  FR  69331 
eff.  date  delayed  to  1-31-98 

8864 

97.21—97.35 1050.  1051.  1052,  3453.  3455. 

3456;  5152.  5155,  6712.  6713.  6714 
Corrected 2445 

107  Technical  correction 1024 

108  Technical  correction 1024 

119  SFAR  No.  78  Added 1205 

Technical  correction 7674 

121  SFAR  No.  78  Added 1205 

Technical  correction 7674 

SFAR  No.  50-2  reinstated  and 
amended 8864 

121.412  (c)(1)  corrected 3739 

121.413  (c)(1)  corrected 3739 

121.414  (c)(1)  corrected 3739 

135  Authority  citation  revised 1205 

SFAR  No.  78  Added 1205 

Technical  correction 7674 

SFAR  No.  50-2  reinstated  and 
amended 8864 

135.338  (c)(1)  corrected 3739 

135.339  (a)(2)  corrected 3739 

135.340  (a)(2)  corrected 3739 

Ctiapter  II— Office  of  ttte  Sec- 
retary. Department  of  Transpor- 
tation (Aviation  Proceedirtgs) 
(Parts  200-399) 

217.5  (b)(12)  and  (13)  added 6718 

241  Sec.  19-5  (cX7).  (8)  and  (18)  re- 
vised   6718 

Sec.  19-6  (b)  introductory  text 

revised 6719 

382.39  (a)(2)  corrected 17 

383  Added 6720 

Ctiapter  V— NatiorKil  Aeronautics 
and  Space  Administration  (Parts 
1200-1299) 

1217  Revised 6467 


Proposed  Rules: 


21 

23 

25 

39. ...343.  945.  947.  949.  951.  1061. 
1695.  1859.  1861,  1864. 
2981.  2982.  3832.  3834, 
4203,  4205,  4206,  4208, 
4217.  4218,  4941.  4944. 
5783,  5785.  6787,  6499. 
6746.  6888.  6890,  6892, 


.5552 


1298. 
1866, 
3836, 
4211, 
5186, 
6502, 
7180. 


,.5076 
,7960 
.5076 
1299. 
2324. 
3837, 
4213, 
5350, 
6504, 
7182, 


7184,  7373,  7375,  7377,  7378,  7380, 

7382,  7384.  7385.  7387.  7727,  7729, 

7730,  7731,  8196.  8198.  8408,  8644, 

8646,  8648,  8650,  9111,  9113 

71. ..70,  347,  348,  1063,  1064,  1065,  1066.  1067, 

1068,  1069,  1070,  1071,  1072,  1073, 

1698,  1699,  3629,  3630.  3631,  3632, 

3840.  3841.  3842,  3843,  3844,  3845, 

3846,  4220,  4668.  5074,  5188,  5194, 

5195.  5937.  5938,  5939,  6506,  6507, 

6508.  6747.  6748,  6894.  6895.  7389, 

7733.  7734,  7735,  7736,  7737,  7739, 

7740,  7741,  8410,  8514 

91 5076 

119 5076,7299 

121 5076 

125 5076 

136 5076,5788 

300 5094 

302 5094 

TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

CtYopter  VII— Bureau  of  Expx>rt 
Administration,  Department  of 
Commerce  (Parts  700—799) 

738  Supplement  No.  1  amended 

6683 

740  Supplf^ment  No.  1  amended 

6685 

744  Authority  citation  revised 4910 

744.1  (c)  added 4910 

744  Supplement  No.  4  added 4910 

770  (k)  amended 6686 

772  Amended 6686 

774  Supplement  No.  1,  Category  1 

amended  (ECCN  1C350) 6686 

Supplement  No.  1,  Category  1 

amended  (ECCN  1C995) ...6688 

Ctiapter  VIII— Bureau  of  Eco- 
nomic Analysis,  Deportment  of 
Commerce  (Parts  800—899) 

801.10  Revised 1667 

Ctiapter  IX— National  Oceanic 
arKi  Atmospt>eric  Administra- 
tion. Department  of  Commerce 
(Parts  900-999) 

902.1    (b)    table    amended    (0MB 

nvimbers) 1831 

922  Nomenclature  change 3789 
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TITLE  15  Chapter  IX-Con. 

922.1     Revised     (effective     date 

pending) 4607 

922.3    Amended    (effective    date 

pending) 4607 

922.40  Revised    (effective    date 
pending) 4607 

922.41  Revised    (effective    date 
pending) 4607 

922.42  Revised    (eflective    date 
pending) 4607 

922.43  Revised    (elective    date 
pending) 4607 

922.44  Revised    (effective    date 
pending) 4607 

922.45  (a)  revised  (effective  date 
pending) 4607 

922.47  (b)  revised  (effective  date 
pending) 4607 

922.48  (a)  and  (b)  revised  (effec- 
tive date  pending) 4607 

922.49  Revised    (effective    date 
pending) 4606 

922.50  (aXl)    introductory    text 
and  (ill)  amended  (effective 

date  pending) 4606 


922.160—922.167        (Subpart       P)     - 
Added  (effective  date  pend- 
ing)  4608 

TITLE  16-COMM£RCIAL 
PRACTICES 

Chapter  I— Federal  Trade 
Commission  (Parts  0—999) 

306.9  (a)  revised 5318 

423.2  (b)  revised;  interim 5731 

423.8  (g)  added;  interim 5731 

Chapter  II— Corisumer  Product 
Safety  Commission  (Parts 
1000-1799) 

1507.3  Regulation  at  61  FR  67200 

eff.  2-3-97 4910 


Proposed  Rules: 


436.. 
601.. 
1210. 
1700. 


.9115 
.9123 
.2327 
.8659 
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TITLE  17-COMMODITY  AND 
SECURITIES  EXCHANC^S 

Chapter  I— Commodity  Futures 
Trading  Commission  (Ports 
1-199) 

1  Fee  schedules 19830 

Clarification 50431 

Advisory 7675 

1.10  (a)(2)(i)(A).  (B).  (iiXA).  (B). 
(3)(i).  (ii)(A).  (b)(1),  (2Ki). 
(ii)(A),  (c).-  (d)(2)(v),  (3)  (0 
heading,  (1).  (g)(5).  (j)(8)(iXB) 
and  (ii)(B)  revised;  (dX2)(vi) 
redesignated  as  (dX2Xvii); 
new  (d)(2)(vi)  added;  (gX3) 
and  (i)  removed 4639 

1.12  (b)(2)  amended;  (bX3)  redes- 
igrnated  as  (b)(4);  new  (bX3). 
(0(4)  and  (5)  added;  (g)  intro- 
ductory text,  (1)  and  (2)  re- 
vised  19185 

(bK4)  revised 4640 

1.17  (eKlXii).  (h)(2XviXCX2). 
(vii)(AK2),  (BX2).  (vliiXAX2) 
and  OXiiKB)  amended; 
(eXDdii),  (h)(2XviXCX3). 
(viiXAXJ).  (BXJ).  (viiiXAXJ), 
(3XilXC),  (vXC)  and  (D)  re- 
designated as  (eXlXiv). 
(h)(2)(viKCX^),  (viiXAX^). 
(BX4).  (viiiXAX^).  (BX<). 
(viiiXAK/),  (3XiiXD),  (vXD) 
and  (E);  (aXD.  (cXSXxlii). 
new  (hX2XviiXAX<)  and  new 
(BX4)  revised;  new  (eXlXiii), 
(hX2XviXCXJ),  (viiXAXJ). 
(C),  (viii)(J).  (3KiiXC)  and 
(vXC)  added 19186 

(d)  introductory  text  revised; 
(dH3)  removed .....4641 

1.18  (a)  and  (b)  revised 4641 

1.35  (dX7)  revised 43001 

1.52  (a)  revised 4641 

1.58  Revised 19187 

3  Technical  correction 26253 

Authority  citation  revised 4641 

3.33  (cXl)  revised 4642 

3.34  (bX3Xii)  removed:  (bXSKiii) 
introductory  text  and  (AX3) 
revised 20131 

3  Appendix  A  amended 58628 

4  Interpretation .42146 

Comment  period  extension 54731 


Technical  correction 56271 

Interpretation 65940 

5  Fee  schedules 19830 

10.84  (b)  amended 21954 

10.102  (eX2)  amended 21954 

15.00  (bXlXil)  revised;  eff.  4-14-97 
6113 

15.01  (d)  revised;  eff.  4-14-97 6113 

18.03  Added;  eff.  4-14-97 6114 

18.04  Introductory  text  revised; 

(d)  removed:  eff.  4-14-97 6114 

19.00  (aXl)  revised;  eff.  4-14-97 6114 

30  Appendix  C  amended 64989 

Appendix  C  amended 8877 

31  Fee  schedules 19830 

140.20  (a)  amended 21955 

140.24  (a)(6)  amended 21955 

140.735-8  (a)(3),  (c)(2),  (e)  and  (f) 

amended 21955 

143  Authority  citation  revised 55566 

143.1  Revised 55566 

143.8  Added 55566 

145.5  (dXlXiXG)  removed 4642 

147.3  (bX4XiXAX7)  removed 4642 

156.4  Added 41498 

Chapter  II— Securities  and  Ex- 
change Commission  (Parts 
200-399) 

200.3O-3  (a)(6)  revised 542 

(aX61)  and  (62)  added 1385 

200.30^  (aXll)  added 20721 

200.30-5  (aXSXiiXB)  amended 49011 

200.30-7  (a)(3)  corrected 15338 

200.30-14  (k)  added _ 56892 

200.80  (c)(3)  added 24654 

201  Technical  correction 59930 

201.1001  (Subpart  E)  Added 57774 

202.3a  Introductory  text  amend- 
ed  49959 

202.8  Added 4105 

210  Authority  citation  revised 6063 

210.3-16  Removed 30401 

210.4-05  Removed 30401 

210.4-06  Removed 30401 

210.4-08  (n)  added;  eff.  4-11-97 6063 

210.4-10  (b)  revised;  (c)  through 

(h)  removed:  (i)  and  (j)  redes- 
ignated as  (c)  and  (d) 30401 

210.03-05  (aX3)  and  (b)  revised 54514 

210.11-01  (b)  and  (c)  revised 54514 

211  Stafl^    Accounting    Bulletin 

No.  97  added 40721 

228  Authority  citation  revised 6064 

228.10  (g)  added;  eff.  4-11-97 6064 


Note:  BoMtoce  page  numbws  indkxto  1996  chongM. 
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TITLE  17  Chapter  ll-Con. 

228.310  (c)  and  (dXD  revised; 
(dK2)  removed;  (dK3)  redesig- 
nated as  (d)(2) 54515 

Note  2  amended;  eff.  4-11-97 6064 

228.406  (a)  amended:  (aXD  and  (2) 

revised 30391 

228.502  (aK2)  revised. 24664 

(d)(1)  introductory  text  and  (i) 

revised;  (dK2)  amended 542 

228.508  (i)  amended;  (j)  added 543 

228.601  (cXlXvi)  Note  1  and  Note 

2  amended 24664 

Table  amended;  (bK7).  (14)  and 

(28)  removed 30401 

228.701  (e)  added 54506 

229  Authority  citation  revised 6064 

229.305  Added;  eff.  4-11-97 6064 

229.405  (aXD  and  (2)  revised 30391 

229.501  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (bX8) 
amended 30401 

229.502  (aX2)  revised. 24664 

(dXl)  introductory  text  and  (i) 

revised;  (dX2)  amended 543 

229.508  (k)  amended;  (1)  added 543 

229.601  (cXlXvi)  Note  1  and  Note 

2  amended 24664 

Table  amended;  (bX6).  (7),  (14) 

and  (28)  removed 30401 

229.701  (e)  added 64506 

229.801  (a)  removed 30401 

229.802  (a)  removed 30401 

230.111  (a)  amended .49969 

230.120  Revised 24664 

230.144  (aX3Xiv)  amended; 
(aX3Xv)  added 21369 

(dXl).  (eX3Xil).  (ill),  (iv)  and 
(k)  revised;  eff.  4-29-97 9244 

230.145  (dX2)  and  (3)  revised;  eff. 
4-29-97 9245 

230.148  Removed 30401 

230.236  (a)  and  (cX4)  amended 49999 

230.252  (h)(2)  revised 30401 

(f)  removed 49999 

(e)  revised;  (hKD  amended 67202 

230.253  (b)  redesignated  as  (bXD; 
(bX2)  added 24664 

230.254  (bXl)  amended 67202 

230.255  (aXl)  amended 67202 

230.256  Introductory  text  amend- 
ed  67202 

230.257  Introductory  text  amend- 
ed  67202 

230.258  (a)  amended 67202 

230.300-230.346         Undesignated 

center  heading  removed 30402 


230.300  Removed 30402 

230.302  Removed 30402 

230.304  Removed 30402 

230.306  Removed 30402 

230.310  Removed 30402 

230.312  Removed 30402 

230.314  Removed 30402 

230.316  Removed 30402 

230.318  Removed 30402 

230.320  Removed 30402 

230.322  Removed 30402 

230.324  Removed 30402 

230.326  Removed 30402 

230.328  Removed 30402 

230.330  Removed 30402 

230.332  Removed 30402 

230.334  Removed 30402 

230.336  Removed 30402 

230.338  Removed 30402 

230.340  Removed 30402 

230.342  Removed 30402 

230.344  Removed 30402 

230.346  Removed 30402 

230.402  (a)  and  (c)  amended:  (e) 

revised 30402 

230.406  Note  redesignated  as  Note 

1;  Note  2  added;  (a)  amended; 

(j)  removed 30402 

230.418  (a)(4)  amended 543 

230.420  Existing  text  designated 

as  (a);  (b)  added 24665 

230.445—230.447         Undesignated 

center  heading  removed 30402 

230.445  Removed 30402 

230.446  Removed 30402 

230.447  Removed 30402 

230.461  (b)(7)  amended 543 

230.464  Heading  revised:  intro- 
ductory text  and  (b)  amend- 
ed  30402 

230.471  Existing  text  designated 

as  (a);  (b)  added 30402 

230.472  (b)  amended 30402 

230.473  (c)  and  (d)  amended 30402 

230.481  (h)  added 24665 

230.482  (aX6)  note  added:   (a)(7) 

note  removed 24665 

230.504  (bXD  revised 30402 

230.604  (a)  amended 49969 

230.605  (c)  redesignated  as  (cHD: 
(cX2)  added 24665 

230.651  Undesignated  center 
heading  and  section  removed 
30402 

230.652  Removed 30402 

230.653  Removed 30402 


Note:  loMfac*  pog*  nmrban 
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230.664  Removed 30402 

230.655  Removed 30402 

230.656  Removed .30402 

230.702(T)  Removed .30402 

230.703(T)  Removed 30402 

230.902  (aXl)  amended 30402 

230.1001      Undesignated      center 

heading  and  section  added 21359 

231  Interpretive  releases 24661 

232.101  (cX7)  removed;  (cX8) 
through  (20)  redesignated  as 
(c)(7)  through  (19);  eff.  5-5-97 

67208 

232.301  Revised .62284 

Revised 8878 

232.304  Heading,  (a).  (bXD  and  (c) 

revised 24665 

232.311  (c)  removed;  (d)  through 
(i)  redesignated  as  (c) 
through  (h) 30402 

239  Authority  citation  amended 
6070 

239.9  Form  SB-1  amended 67202 

239.10  Form  SB-2  amended 67202 

239.11  Form  S-1  amended;  eCf.  4- 
11-97 6070 

239.12  Form  S-2  amended;  eff.  4- 
11-97 6070 

239.14  Form  N-2  amended 24668.  49961 

239.15A  Form  N-IA  amended 24667. 

49016.  49017. 49961 
239.17a  Form  N-3  amended ...24668. 49961 
239.17b  Form  N-4  amended.  .24668.  49961 
239.18  Form  S-11  amended;  eff.  4- 

11-97 6071 

239.23  Form  N-14  amended 49011 

239.25  Form  S-4  amended 64516 

Form  S-4  amended;  eff.  4-11^7 

6071 

239.34  Form  F-4  amended 64516 

Form  F-4  amended;  eff.  4-11-97 
6071 

239.36  Form  F-6  amended 30403 

239.37  Form  F-7  amended 24666.  30403 

239.38  Form  F-8  amended 24665. 30403 

239.39  Form  F-9  amended 24666.  30403 

239.40  Form  F-10  amended.... 24666.  30403 

239.41  Form  F-80  amended.... 24666.  30403 

239.90  Form  1-A  amended 67203 

239.91  Form  2-A  amended 67203 

239.101  Removed 30403 

239.300  Removed 30403 

239.701  Removed 30403 

240  Phase-in  period  extension 30396 

Authority  citation  amended 48328 

Revised  compliance  dates 63709 

Note:  BoMtoc*  pog*  numban  Mtetto  I9M 


Authority  citation  amended 543, 

6071 

Revised  compliance  dates 6468 

240.0-9  Revised 49959 

240.0-11  (cXlXii)  revised 49959 

240.10a-l  (eX5)  introductory  text, 

(6).  (10)  and  (11)  amended 543 

240.10b-6  Removed 543 

240.10b-6A  Removed 643 

240.10b-7  Removed 543 

240.10b-8  Removed 543 

240.10b-18  (aX3Xi)  through  (vi) 
redesignated  as  (aX3Xii) 
through  (vii);  (aX3)(i)  added; 

(aX5)  and  (6)  revised 543 

240.  lOb-21  Removed 543 

240.11a-l  (bX3)  amended 544 

240.11Aa3-l  (aX4)  revised 48328 

Regiilation  at  61  FR  48328  eff. 

date  delayed  to  1-13-97 1280 

240.11AC1-1  Revised 48328 

Regulation  at  61  FR  48328  eff. 
date  delayed  in  part  to  1-13- 

97  and  in  part  to  1-13-97 1280 

Regulation  at  61  FR  48328  eff. 
date  delayed  in  part  to  1-20- 

97 1385 

240.11AC1-4  Added 48331 

Regulation  at  61  FR  48331  eff. 

date  delayed  to  1-13-97 1280 

Regulation  at  61  FR  48331  eff. 

date  delayed  to  1-20-97 1385 

240. 12b-7  Removed 49959 

240.12b-ll  (b)  amended;  (d)  re- 
vised  30403 

240.12b-12  (eX3)  amended 24656 

240.12g-l  Amended 21356 

240.12g-i     (aXlXii)     and     (2Xii) 

amended 21356 

240.12h-3     (bXlXii)     and     (2Xii) 

amended 21356 

240.13a-l  Amended 49999 

240.13a-13  Heading  and  (c)  re- 
vised  30403 

240.13a-17  Removed 30403 

240.13d-7  Removed 49959 

240.13d-101  Amended 49959 

240.13d-102  Amended 49959 

240.13e-3  (eX3)  amended 24656 

240.13e-4  (eXDdiXA)  revised 24656 

(hX5)  revised 68589 

(hXSXi)  amended 544 

240.13e-102  Amended 24666 

Amended 544 

240.14a-3   (bX2)   redesignated   as 

(bX2Xi):  (b)(2)(ii)  added 24656 
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TITLE  17  Chapter  ll-Con. 

(bXSKill)  added;  eff.  4-11-97 60rn 

240.14ar-5     (d)     redesignated     as 

(dXD;  (dX2)  added .24456 

240.14a-6  (i)  revised 49960 

240.14a-7  Note  added .24667 

240.14a-101  Amended 49960 

Amended;  eff.  4-11-97 6071 

240.14O-4  (d)  added .24667 

240.14O-5  (g)  revised 49960 

240.14C-7  (c)  revised .24667 

240.14C-101  Amended 49960 

240.14d-l  (d)  revised J0403 

240.14d-5  Authority  citation  re- 
moved  .24666 

Note  added .24667 

240. 14d-102  Amended .24667 

Amended 544 

240.14d-103  Amended .24667 

240.15C3-1  (aX7)  removed;  (cX2Xx) 

revised;  eff.  9-1-97 6480 

240.15c3-la  Revised;  eff.  9-1-97 6481 

240.15d-l  Amended 49960 

240.15d-13  Heading  and  (c)  re- 
vised  30403 

240.15d-17  Removed 30404 

240.16a^l  (aX3)  and  (cX3)  revised; 
(cX5)  and  (6)  amended;  (cX7) 

added J0991 

240.16ar-2  (b)  and  (dX2)  revised J0392 

240.16a-3  (fXlXi)  and  (g)  revised; 
(fXlXii)  and  (Ui)  redesig- 
nated as  (fXlXiil)  and  (iv); 

new  (fXlXil)  and  (J)  added 30392 

(i)  revised 30404 

240.16fr-4  (b).  (c)  and  (d)  revised 

30392 

240.16a-6  (a)  revised;  (c)  removed 

30392 

240.1Ga-8     (aXD    revised;     (bX3) 

note  added 30392 

240.16a-9  (a)  revised J0393 

240.16a^ll  Added J0393 

240.16ar-12  Added .30393 

240.16a-13  Added J0393 

240.16b-l  (c)  removed 30404 

240. 16b-2  Removed J0393 

240.16b-3  Revised J0393 

240. 16b-4  Removed .30404 

240.16b-«  (b)  note  added 30394 

240.17a-2  (a),  (b)  introdactory 
text.    (1).    (c)    Introductory 

text.  (1)  and  (d)  revised 544 

240.17a-4  (f)  revised;  eff.  4-14-97 

6473 

240.24b-2  Note  added;  (g)  re- 
moved  


240.31-1  Note  and  (f)  revised;  eff. 
1-1-97;  revised;  eff.  9-1-97; 
note  revised;  eff.  10-1-97 66594 

241  Interpretive  releases 24651 

242  Added 544 

249.103  Form  3  amended 30394 

249.104  Form  4  amended 30394 

249.105  Form  5  amended 30395 

249.210  Form  10  amended;  eff.  4- 

11-97 6072 

249.220f  Form  20-F  amended;  eff. 

4-11-97 6072 

249.240  Form  40-F  amended 49960 

249.308  Form  8-K  amended  ...54508,  54516 

249.308a  Form  10-Q  amended 54509 

Form  10-Q  amended;  eff.  4-11- 

97 6078 

249.30eb  Form  10-QSB  amended 

54509 

249.310  Form  10-K  amended 30404, 

54509 
Form  10-K  amended;  eff.  4-11- 

97 6079 

249.310b  Form  10-KSB  amended 

54509 

249.310c  Removed 30404 

249.323  (a)  amended 21356 

249.330  Form  N-SAR  amended 49961 

249.501  Form  BD  revised 37361 

Regtilation  at  61  FR  37361  com- 
pliance date  suspended 47412 

250.1  (d)  removed 49961 

250.45  (bX4)  revised 7915 

260.52  (b)  revised 7915 

250.58  Added 7916 

250.94  (b)  removed 49961 

250.106  Removed 49961 

250.107  Removed 49961 

259.206  Added 7917 

259.404  Form  U-7D  amended 49961 

270  Compliance  date  suspension 

42786 

270.0-5  (d)  removed 49961 

270.0-8  Revised 49961 

270.6C-10  Revised 49016 

270.8b-6  Removed 49961 

270.8b-12  (f)  added;  authority  ci- 
tation removed 24657 

270.11ar^  (aX3)  revised 49016 

270.12b-l  (bXl)  revised 49011 

270.12d3-l  Regulation  at  61  FR 
13982  compliance  date  sus- 
pended  42786 

270.17f-6  Added 66212 

270.24e-2  (a)  revised 6859S 
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270.24f-2  (a)(3)  removed;  (aX4)  re- 
designated    as     (aX3);     new 

(aX3)  revised 49961 

270.30a-l  Amended 49961 

270.30bl-l  Amended 49961 

270.30bl-3  Amended .49961 

270.30d-l     (c).     (dX2)     and     (e) 

amended 24657 

270.30d-2  Amended 24667 

270.31a-l    Compliance   date   sus- 
pension   42786 

271  Interpretive  releases 24651 

274.11A  Form  N-IA  amended 24657. 

49016,  49017,  49961 

274.11a-l  Form  N-2  amended 24658. 

49961 
274.11b  Form  N-3  amended. ..24656,  49961 
274.11c  Form  N-4  amended  ...24656,  49961 

274.101  Form  N-SAR  amended 49961 

275.0-5  (d)  removed;  (e)  redesig- 
nated as  (d) 49962 

275.203-3  Removed 49962 

275.204-1  (c)  stayed 66173 

276  Interpretive  releases 24651 

279.3  Stayed 68173 

Chapter  IV— Department  of  the 
Treasury  (Ports  400—499) 

400  Authority  citation  revised.... 
400.1  (e)  added 

404.4  (aXD  revised;  eff.  4-30-97 7155 

420  Added 48348 

420.4  (aX3)  corrected 52498 

420.5  Corrected 52498.  53996 

420  Appendix  B  corrected 52498 

Proposed  Rules: 

1 19869,  28806,  55235,  59386,66241. 

68175 

2334 

4 44009 

5 59386,68175 

15 37409 

16 .37409 

17 37409 

18 37409 

19 37409 

31 55235 

145 66949 

147 66949 

155 19669 

200^^  (Ch.  nri*»!!II.""""!"!Z"!!66i9i 

1301 


200. 
210. 


65440 

.16674.45730 


228 16672.  16674,  17108.47706.65440 

3152.  9258,  9276 

229 16672.  16674.  17108,65440 

3152,  9268,  9276 

230 25601.  30405,  43400,  47706.  545?8. 

65440.66621 

3152.  4106,  7186,  9246,  9258,  9276 

232 44249,  59046.  65440 

239 16674,  30405,  47706,  65440.  66621 

3152  9246 

240 16674,  iViw,  18306,  25601.  30405, 

36521,  37701,  43400.  44249.  45730, 
47706,  46333.  54518,  55593,  59046. 

65440 

2633,  4106 

242 17108 

249 16672,  16674,  30405,  37701,  47706. 

65440 

9258 

250 25601. 43400 

270 25601,  43400.  49022,  66621,  68100 

4106 

274 30405.  66621 

275 25601.  43400.  68503 

4106 

279 68503 

300 56485 

TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Chopter  I— Federol  Energy  Regu- 
lotory  Commission,  Department 
of  Energy  (Parts  1—399) 

2.26  Added 68606 

3c  Revised 43415 

11  Appendix  A  revised 58470 

33.2  Heading,  introductory  text 

and  (1)  revised 1283 

34.3  (k)  revised 1283 

35  Notice 30509.  31394 

35.8  (a)  introductory  text  revised 

1283 

35.15  Re  vised 21692 

35.26  Added 21692 

35.27  Added 21693 

35.28  Redesignated  as  35.29 21692 

Added 21693 

35.29  Redesignated  from  35.28 21692 

36  Authority  citation  revised 1283 

36.1  (b)(1)  amended 1283 

37  Added 21764 

Comment  request 30804 


Note:  Botdtoc*  pog*  ramban  kidtoal*  1996  ctangst. 
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TITLE  18  Chapter  l-Con. 

Order 610 

141  FERC  Form  No.  1  amended 

49662 

154  Clarincation 38565 

157.208  (d)  revised 5914 

157.215  (a)  table  revised 5914 

161.3  (h)(2)  amended ^ 39068 

250.16  (c)(2)  amended 39068 

284  Clarincation 19832 

Order 40962.55208 

284.8  (b)(3)  revised:  (b)(4)  and  (5) 
removed;  (b)(6)  redesignated 

as  (b)(4) 39068 

284.9  (b)(3)  revised:  (bK4)  re- 
moved: (bX5)  redesignated  as 
(b)(4) 39068 

284.10  Added 39068 

(bXl)(iv)        redeslgmated        as 

(b)(lKv);  new  (bXlXiv)  added 

5525 

292.207  (bX4Xi)  amended 1283 

300.10  (axi)  revised 1284 

346.1  Introductory  text  revised 38569 

346.2  Introductory  text  revised 38569 

365.2  (bK2)  revised 57327 

365.5  Redesignated  as  366.6 57327 

Added 57328 

365.6  Redesignated  as  366.7;  new 

365.6  redesignated  from  366.5 
57327 

365.7  Redesignated  as  365.8;  new 

365.7  redesignated  from  366.6 
57327 

365.8  Redesignated  from  366.7 57327 

375.309  (g)  revised 57328 

381.302  (a)  amended .40723 

381.303  (a)  amended .40723 

381.304  (a)  amended .40723 

381.305  (a)  amended .40723 

381.403  Amended .40723 

381.505  (a)  amended .40723 

381.801  Amended >40723 

385  Notice J0609.  31394 

385.2011  (bX5)  amended 21695 

Chapter  XIII— Terv>essee  Valley 
Authority  (Parts  1300-1399) 

1300  Revised 201 18 

1301.24  (e)  added 4644 

1303.2  Corrected .54849 

1314  Re  vised 920 

1314.2  (a)  correctly  designated 4633 

1314.4  (aXlXi)  corrected 8619 

1314.5  (b)  corrected 4633 

(a)  and  (b)  corrected 8619 

1314.6  (a)  corrected 8619 


(bX2)  corrected 8620 

1314.7  Corrected 4633 

1314.8  Corrected 8620 

1315  Authority  citation  revised 

55098 

1315.400  (a)  and  (b)  amended 55098 

Proposed  Rules: 

4 64031 

4AQ4 

36!.....!.....!.....!.....ri7263.  21847.^^^^ 

153 5940 

161 19211 

204 41046 

250 19211 

284 19211,  58790 

1073 

346 19878 

375 64031 

4404 

i3oi'r.".*"Z!Z!'"!Z!!Z!Z!'^""""i8oi8 

TITLE  19-CUSTOMS  DUTIES 

Chapter  I— United  States  Customs 
Service.  Department  of  ttie 
Treasury  (Parts  1—199) 

10  Authority  citation  amended 

24887.28955 

Technical  correction 33845, 41737 

10.22  Removed 28955 

10.62  (cX2)  amended 31395 

10.301  Revised 19835 

10.321  Undesignated  center  head- 
ing and  section  removed 24888 

10.322  Removed 24888 

10.323  Removed 24888 

12  Authority  citation  amended 

24889.  33845.  43961 

Technical  correction 41737 

Authority  citation  amended 8622 

12.73—12.74  Undesignated  center 

heading  revised 43961 

12.74  Added 43961 

12.130  Regulation  at  59  PR  113 

confirmed 28955 

12.140—12.143  Authority  ciUtion 

and      undesignated      center 

heading  removed 28500 

12.140  Removed 28500 

Undesignated    center    heading 

and  section  added;  interim 
8622 

12.141  Removed 28500 

12.142  Removed 28500 


Note:  touiocm  pog*  nmban 
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12.143  Removed 28500 

12.150  Undesignated  center  head- 
ing and  section  added 24889 

101.3  (bXD  table  amended... 43429.  49059. 

51363 
(b)(1)  table  amended 6721 

102  Regulation  at  59  FR  113  con- 
firmed   28955 

Policy  statement 32924 

102.0  Re  vised 28955 

102.1  Re  vised 28955 

102.11  Revised .28956 

102.13  Revised 28956 

102.14  Removed 28955 

102.15  Revised 20956 

102.16  Removed 28955 

102.17  Revised 28956 

102.18  Revised 28957 

102.19  Revised 28957 

102.20  Revised 28957 

Table  corrected .33846. 41737 

102.21  (b)(5)  and  (e)  Uble  amend- 
ed  37818 

103  Authority  citation  revised 19838 

103.0  Revised 19838 

103.1—103.13  Designated  as  Sab- 
part  A;  subpart  heading 
added 19838 

103.6  (aXl)  revised 19038 

103.14  Redesignated  as  103.31 19838 

103.15  Redesignated  as  103.34 19838 

103.16  Redesignated  as  103.32 19838 

103.17  Removed 19838 

103.18  Redesignated  as  103.33 19838 

10d.21— 103.27  (Subpart  B)  Added 

19838 

103.31—103.34  Designated  as  Sub- 
part C;  subpart  heading 
added 19638 

103.31  Redesignated  from  108.14 
19838 

103.32  Redesignated  from  103.16 
19838 

103.33  Redesignated  from  103.18 
19838 

103.34  Redesignated  from  103.15 
19838 

111  User  fee  due  date 54551 

113.62  (k)  redesignated  as  (1);  new 
(k)  and  (1X5)  added:  new  (1X4) 

mended 8623 

118.0  Amended 39070 

118.21  Heading  and  (a)  revised; 
introductory  text,  (bX6)  and 

(c)  added;  (bXD  amended 39071 

118.22  Revised 39071 


118.23  Revised 39071 

122.13  Amended 25778 

122.15  (b)  amended 49059 

134  Policy  statement 32924 

General  marking  exception 37678 

Technical  correction 33845.  41737 

134.32  Regulation  at  59  FR  140 

confirmed 28955 

(r)  removed 28980 

134.43  Regulation  at  59  FR  140 

confirmed 28955 

(e)  revised „ 28980 

145  Authority  citation  amended 

24889 

145.56  Amended 24889 

161  Authority  citation  amended 

24889 

161.2  (a)(3)  added;  authority  cita- 
tion removed 24889 

178.2  Amended 28501 

CtKpter  II— United  States  Inter- 
rxitiorKil  Trade  Commission 
(Parts  200-299) 

201.6  (a),  (b)  and  (f)  revised.... 37827 

201.11  (a)  and  (b)  revised 37828 

201.13  (m)  revised 37829 

207  Authority  citation  revised 37829 

207.1  Re  vised 37829 

207.2  Regulation  at  60  FR  21  con- 
firmed  37829 

207.3  (b)  and  (c)  revised 37829 

207.4  (a)  revised 37829 

207.7  (a),  (fX2),  (3)  and  (g)  revised 
37829 

207.8  Revised 37831 

207.10  Revised 37831 

207.11  Revised 37831 

207.12  Revised 37832 

207.13  Revised 37832 

207.14  Revised 37832 

207.18  Revised 37832 

207.20  Redesignated    as    207.21; 

new  207.20  added 37832 

207.21  Redesignated  as  207.22; 
new  207.21  redesignated  from 
207.20  and  revised 37832 

207.22  Redesignated  as  207.23; 
new  207.22  redesignated  from 
207.21 37832 

207.23  Redesignated  as  207.24; 
new  207.23  redesignated  from 

207.22  and  revised 37832 

207.24  Redesignated  as  207.25; 
new  207.24  redesignated  from 

207.23  and  revised 37832 


Note:  Boidfoc*  pog»  nunbtn  indcato  1996  changas. 
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TraE  19  Chaptor  ll-Con. 

207.25  Redesigmated  as  207.26; 
new  207.25  redesignuited  firom 
207.24 37832 

Revised 37833 

207.26  Redesigrnated  as  207.27; 
new  207.26  redesigrnated  from 
207.25 37832 

207.27  Redesigrnated  as  207.28; 
new  207.27  redesignated  from 
207.26 37832 

207.28  Redesigrnated  as  207.29; 
new  207.28  redesignated  i^m 
207.27 37832 

207.29  Redesigiiated  as  207.30; 
new  207.29  redesignoated  from 
207.28 37832 

Revised 37833 

207.30  Redesignated  Crom  207.29 
37832 

Revised 37833 

207.40   Regulation   at  80   FR  22 

confirmed 37833 

210.3  Regrulation  at  SO  FR  67826 
conilrmed .43432 

210.4  Regulation  at  58  FR  67626 
conilrmed .43432 

210.5  Regulation  at  59  FR  67626 
confirmed .43432 

210.14  RegulaUon  at  59  FR  67627 

confirmed .43432 

210.16  Regulation  at  59  FR  67637 

confirmed .43432 

210.21  Regulation  at  59  FR  67627 
confirmed .43432 

210.22  Regulation  at  59  FR  62637 
confirmed .43432 

210.23  Regulation  at  59  FR  67627 
confirmed 43432 

210.24  Regulation  at  58  FR  67637 
confirmed .43432 

210.39  Regulation  at  59  FR  67627 

confirmed >43432 

210.42  Regulation  at  59  FR  67628 
confirmed 43432 

210.43  Regulation  at  59  FR  67628 
confirmed 43432 

210.49  Regulation  at  59  FR  67628 
confirmed 43432 

210.50  Regulation  at  59  FR  67628 
confirmed 43432 

210.51  Regulation  at  59  FR  67628 
confirmed:  (a)  revised 43432 

210.52  Regulation  at  58  FR  67639 
confirmed 43432 

210.70  Regulation  at  59  FR  67639 

confirmed 43432 


210.76  (b)  revised 43433 

Proposed  Rules: 

3082 

,0 51849,  56645 

3082 

8 56645 

9 28808 

01 19880.  30552 

03 48098 

13 28808 

14 56645 

122 30552.  64041 

123 48100 

32 28522 

34 38119 

44 28808 

45 3082 

51 28522 

62 50459 

73 3082 


74. 
81. 
91. 


.3082 
.3082 
.3082 


351 28821 

8818 

353 28821 

355 28821 

TITLE  20-EMPLOYEES'  BENEFITS 

Chapter  II— Railroad  Retirement 
Board  (Parts  200-399) 

200.4  (gX2Kv)  revised 25390 

209.16  Added 31395 

209.17  Added 31395 

211.16  Added 3790 

345  Re  vised 20072 

348  Added :. 42377 

355.3      (aXlKiv)      and      (bXlKil) 

amended 3791 

356  Added 3791 

368  Regulation  at  61  FR  8214  con- 
firmed  54733 

CtKjpter  III— Social  Security 
Administration  (Parts  400-499) 

401  Revised 4142 

402  Added 4154 

404.2  (a)(2)  through  (6)  removed; 
(aX7)  redesignated  as  (aX2) 
41330 

404.3  (a)  removed;  (b)  and  (c)  re- 
designated as  (a)  and  (b) 41330 


Note: 
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404.347  Revised 41330 

404.350  (aX5)  revised 38363 

404.351  (a)  revised 38363 

404.352  (bXl)  amended 38363 

404.353  (a)  amended 38363 

404.367  Introductory  text  amend- 
ed; (c),  (d)  and  (e)  redesig- 
nated as  (d),  (e)  and  (0:  (a), 

(b)  and  new  (f)  revised;  new 

(c)  added 38363 

404.369  Removed 38363 

404.390  Amended .41330 

404.392  Heading  and  (a)  introduc- 
tory text  revised 41330 

404.393  Removed 41330 

404.394  Removed 41330 

404.395  Removed 41330 

404.502a  Revised 56131 

404.506  Revised 56131 

404.612  (e)  removed;  (f).  (g)  and 

(h)  redesignated  as  (e),  (f) 
and(g) 41330 

404.615  (b)  removed;  (c)  and  (d) 

redesignated  as  (b)  and  (c) 41330 

404.765  Removed 41330 

404.811  Revised 18076 

404.812  Added 18077 

404.903  (q)  and  (r)  amended;  (s) 

added;  eff.  5-1-97 6120 

404.907  Revised 56132 

404.930   (aX4)   and   (5)   amended; 

(aK6)  and  (7)  added 56132 

404.1001  (dX2)  revised 38365 

404.1003  Amended 38365 

404.1004  (a)  introductory  text  re- 
vised; (a)(5)  added 38365 

404.1012  Amended 38365 

404.1018  (g)  redesignated  as  (h); 

new  (g)  added 38365 

404.1018b  (cXlXv)  revised 38366 

404.1020  (aX3Xiv)  revised 38366 

404.1034  (a)  introductory  text 
amended;  (c)  redesignated  as 
(d);  new  (c)  added;  new  (d)  re- 
vised  38366 

404.1036  Revised 38366 

404.1038  Added 38366 

404.1042  (cX2)  revised 38366 

404.1055  (a),  (b)  heading  and  (1) 
revised;  (cXD  amended 38367 

404.1056  (aX6)  revised 38367 

404.1057  (aXl).  (2)  and  (3)  revised; 
(aK4)  amended 38367 

404.1068  (d)  revised 38367 

Note:  BoMtac*  pog*  nurrbtn  Indkal*  1996 


404.1206  (a)  introductory  text,  (6) 
and  (7)  revised;  (a)(8)  added; 
(0(2)  amended 38367 

404.1210  (e)  revised 38367 

404.1211  (d)  revised 38368 

404.1212  Revised 38368 

404.1501—404.1599  (Subpart  P)  Au- 
thority citation  revised 6418 

404.1501—404.1599  (Subpart  P)  Ap- 
pendix 1  amended 28047.  64616 

Appendix  1  amended;  interim; 
efi".  4-14-97 6418.  6420 

404.1800—404.1825  (Subpart  S)  Au- 
thority citation  revised 6120 

404.1805  (aX3)  revised;  eff.  5-1-97 

6120 

404.1807  Added;  eff.  5-1-97 6120 

404.2113  (c)  amended 31025 

404.2115  (aX3)  and  (b)  revised 31025 

404.2116  (bX2)  and  (cX2)  revised 
31025 

410.501—410.591  (Subpart  E)  Au- 
thority citation  revised 56132 

410.561  Revised 56132 

410.561a  Revised 56132 

410.601— 410.699a  (Subpart  F)  Au- 
thority citation  revised 56133 

410.623  Revised 56133 

410.630  Revised 56133 

416.211  (bXD  revised;  interim lOSS 

416.212  (a)  introductory  text  and 
(bXD  introductory  text  re- 
vised; interim 1055 

416.414  (a)  revised;  Interim 1056 

416.535  (a)  amended;  (c)  added 67205 

416.538   (d)   redesignated   as  (e); 

new  (d)  added 67205 

416.542     (aXD     amended;     (aX3) 

added 67206 

416.545  Added 67206 

416.546  Added 67206 

416.570  Amended 67206 

416.635   (c)   and   (d)   revised;    (e) 

added;  interim;  eff.  4-14-97 6420 

416.640  (e)  added 67206 

416.901  (e),  (0(2)  and  (6)  revised; 
interim;  eff.  4-14-97 6420 

416.902  Amended;  interim;  eff.  4- 
14-97 6420 

416.906  Revised;  interim;  eff.  4- 

14-97 6421 

416.911  Revised;  interim;  eff.  4- 
14-97 6421 

416.912  (a)  and  (c)(6)  revised;  in- 
terim; eff.  4-14-97 6421 
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TrrLE20  Chapter  Ill-Con. 

416.913  (c)(3)  revised:  interim;  eff. 
4-14-97 

416.919a  (bX5)  revised;  interim; 
eff.  4-14-97 

416.919n  (b)  amended;  (cK6)  re- 
vised; interim;  eff.  4-14-87 

416.924  (a)  and  (f)  removed;  (b) 
through  (e)  and  (g)  redesig- 
nated as  (a)  through  (d)  and 
(f);  new  (e)  and  new  (g) 
added;  new  (a),  new  (c)  and 
new  (d)  revised;  interim;  eff. 
4-14-97 

416.924a  (a)(4)  and  (b)  removed; 
(a)(5),  (c)  and  (d)  redesig- 
nated as  (aK4).  (b)  and  (c);  (a) 
introductory  text.  (3)  and  (b) 
introductory  text  amended; 
(aK2).  new  (cXl)  and  new  (4) 
revised;  interim;  eff.  4-14-S7 

416.924b  (a)  and  (bX4)  reviaed; 
(bK2)  and  (3)  amended;  (bX5) 
removed;  interim;  eff.  4-14^ 

416.924c  Revised:  interim;  eff.  4- 
14-97 

416.924d  Removed;  interim;  eff.  4- 
14-97 

416.924e  Removed:  Interim;  eff.  4- 
14-97 

416.925  (a)  revised;  (bK2)  amend- 
ed; interim;  eff.  4-14-97 

416.926  Heading  and  (a)  revised; 
(b)  and  (c)  amended;  (d) 
added:  interim:  eff.  4-14-97 

416.926a  Revised:  interim:  eff.  4- 
14-97 

416.927  (aXD  revised:  interim;  eff. 
4-14-97 

416.929  (a).  (cXD.  (2).  (4).  (dXl) 
and  (3)  amended:  (c)  heading. 
(cK4)  heading  and  (dX4)  re- 
vised; interim:  eff.  4-14-97 

416.930  (a)  revised;  interim;  eff. 
4-14-97 

416.987  Undesignated  center 
heading  and  section  added: 
interim:  eff.  4-14-97 

416.990  (bX9)  and  (10)  revised; 
(bXll)  added:  (c)  amended; 
interim;  eff.  4-14-97 

416.994a  (bX4).  (5).  (cX4).  (d).  (fXD 
and  (2)  removed:  (e)  through 
(i)  redesignated  as  (d) 
through  (h):  new  (fX3)  and  (4) 


.6421 
.6421 
.6421 


.6421 


.6422 

.6423 
.6423 
.6424 
.6424 
.6424 

.6424 
.6424 
.6428 

.6429 
..6429 


.6429 


.6430 


49964 
67207 

...1056 


redesignated  as  (e)(1)  and  (2); 
heading.  (aXD.  (bXl),  (2),  (3). 
new  (eXD.  new  (f)(4)  and  new 
(gX5)  revised:  (b)  introduc- 
tory text,  (c)  introductory 
text,  new  (d).  new  (e)  intro- 
ductory text  and  new  (f)  in- 
troductory text  amended;  (i) 

added:  interim;  eff.  4-14-97 6430 

416.998  Revised;  interim;  eff.  4- 

14-97 6432 

416.1124  (cX7)  and  (9)  revised: 
(CX17)     and     (18)     amended; 

(cX19)  added 

(cX18)  and  (19)  amended;  (c)(20) 

added 

416.1149    (aXl)    revised;    (cXlXD 

amended:  interim , 

416.1161  (aK12)  revised;  (aK21) 
and  (22)  amended:  (aX23).  (24) 

and  (25)  added 49964 

416.1165  (iXl)  revised:  interim 1056 

416.1202  (bX2Xi)  revised:  interim 

1056 

416.1210  (p)  and  (q)  amended:  (r) 

added 67207 

416.1247  Added 67207 

416.1615  (a)(1)  revised 56134 

416.2005  Heading,  (b).  (c)  and  (d) 

amended:  (a)  revised 312 

416.2010  (b)  removed:  (c)  through 
(f)  redesignated  as  (b) 
through  (e):  (a),  new  (d)  and 
new  (e)  amended;  new  (b)  and 

new  (c)  revised 313 

416.2050  (bXl)  amended 313 

416.2080  Removed 313 

416.2082  Removed 313 

416.2085  Removed 313 

416.2090  Heading,  (a)  and  (b)  re- 
vised: (c)  and  (d)  amended 313 

416.2201—416.2227  (Subpart  V)  Au- 
thority citation  revised 31026 

416.2201  Introductory  text  and  (b) 

revised 31026 

416.2203  Amended 31026 

416.2209  (b)  and  (c)  amended 31026 

416.2212  Amended:  heading  re- 
vised   31026 

416.2213  (c)  amended 31026 

416.2215  Revised 31026 

416.2216  (bX2)  and  (cX2)  revised 
31026 

416.2217  Introductory  text 
amended 31027 

422.125  (a)  and  (b)  revised 18078 


Note: 
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422.401—422.449  (Subpart  E)  Re- 
moved   4163 

498  Authority  citation  revised 18079 

498.100  (a)  and  (b)  Introductory 

text  revised;  (bXD  added 18079 

498.101  Amended 10079 

498.102  Heading  revised;  (a)  added 
18079 

498.103  (a)  added 18080 

498.104  Added 18080 

498.106  Heading  revised;  (a)  added 

18080 

498.108  Revised 18080 

498.109  Revised |8080 

498.110  Revised 18080 

498.114  Added 18080 

498.127  Revised 18080 

498.128  Heading  and  (a)  revised; 

(b),  (d)  and  (e)  added 18080 

498.129  Added .18081 

498.132  Revised 18081 

498.201  Added .65468 

498.202  Added 65468 

498.203  Added .65469 

498.204  Added 65469 

498.205  Added .65469 

498.206  Added 65469 

498.207  Added 65469 

498.208  Added .65470 

498.209  Added 65470 

498.210  Added .65470 

498.211  Added .65470 

498.212  Added 65470 

498.213  Added 85470 

498.214  Added 65471 

498.215  Added .65471 

498.216  Added 65471 

498.217  Added 65471 

498.218  Added .65471 

498.219  Added 65471 


498.220  Added . 

498.221  Added . 

498.222  Added . 

498.223  Added . 

498.224  Added . 


.65472 
.65472 
.65472 
.65472 
.65472 


Chapter  V— Employment  and 
Training  AdmlnistraNon.  Depart- 
ment of  LotXH  (Parts  600—699) 


601.1  (d)  added .... 
617.3  (ff)  revised. 
626.5  Amended.... 


655.500-655.550  (Subpart  F)  Reg- 
ulation at  60  FR  3955,   3976 


.19983 
.19903 
.19903 


confirmed. 


46990 


655.600—655.675  (Subpart  G)  Reg- 
ulation at  60  FR  3969,  3977 
confirmed 46990 

658  Authority  citation  revised 19983 

658.710  (d)  revised 19983 

658.711  Revised 19983 

Chapter  VI— Employment  Stand- 
ards Administration,  Depart- 
ment of  Labor  (Parts  700-799) 

702  Authority  citation  revised 19984 

702.433  (e)  and  (f)  amended 19984 

702.434  (a),  (b)  and  (c)  amended 
19984 

Proposed  Pules: 

3« 16067 

355 54745 

356 54745 

404 349,  352,  4494 

416 17609.  18529 

352.  3633 

«8 39921 

640 2544 

650 2544 

656 17610.  18650 

718 3338,8201 

722 3338,8201 

725 3338,8201 

726 3338,8201 

727 3338.8201 

TITLE  21 -FOOD  AND  DRUGS 

Chapter  I— Food  and  Drug  Ad- 
ministration. Department  of 
Health  arKi  Human  Services 
(Parts  1-1299) 

Chapter  I  Compliance  date  an- 
nouncement   67710.  68145 

1.24  (aX6Xi).  (ii)  and  (ill)  amend- 
ed  14478 

2.125  (e)(14)  added 15700 

(eX15)  added 25392 

5  Authority  citation  revised 923 

5.20  (h)  revised 923 

5.22  (aX13Xi)  through  (v)  revised; 
(aX13Xvi).  (vii)  and  (viii) 
added 2564 

5.23  (b)  revised 2554 

5.25  (aX6)  revised 2554 

5.26  (g)  revised 2554 

5.30  (aX2)  and  (cX3)  revised 2554 


Note:  Botdloc*  pag»  numbws 
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TITLE  21   Chap(wl-Con. 

5.31  (aK2Xl).  (il).  (lii).  (bXD.  (2). 
(3).  (cKl).  (d)(1).  (2),  (e)(4). 
(f)(2)  Introductory  text.  (3) 
and  (5)(il)  revised;  (aK2Xiv) 
removed:  (dX3)  added 2555 

5.33  (c)  revised 2555 

5.37  (aXSXD  and  (il)  revised: 
(aX5Xiil)  and  (Iv)  added 2555 

5.38  (aXl)  through  (6)  revised 2555 

5.44  (aXlKiii)  and  (b)(lXlll)  re- 
vised   2555 

5.45  (fX2)  revised 2566 

5.54  (c)  revised 2556 

5.55  (c)  revised 2556 

5.56  (c)  revised 2556 

5.57  (d)  revised 2556 

5.58  (cXlXi).  (il)  and  (ill)  revised: 
(cXlKlv)  removed 2566 

5.60  (aX7),  (8).  (9).  (bX6).  (7)  and 
(8)  revised;  (aXlO)  and  (bX9) 
removed:  (aXll).  (12).  (13). 
(bXlO).  (11)  and  (12)  redesig- 
nated as  (aXlO).  (11),  (12). 
(bX9).  (10)  and  (11) 2556 

5.70  Re  vised 2556 

5.71  (aK2).  (bXD.  (2).  (cXD  and  (2) 
revised 2566 

5.72  (a)  revised 2556 

5.73  (a)  through  (d)  revised;  (e) 

and  (f)  added 2566 

5.74  (a)  and  (b)  revised:  (c)  and 

(d)  added 2557 

5.75  (a),  (b)  and  (c)  revised 2557 

5.76  (a)  through  (d)  revised 2557 

5.78  (aXl)  and  (2)  revised;  (aX3) 

through  (7)  added 2567 

5.80  (aXlXi).  (11).  (b).  (cXlXD.  (11). 

(dXl),  (2).  (3)  and  (f)  revised; 

(aXlXUl).  (cXlXiii)  and  (iv) 

removed;  (e)  amended 2557 

5.82  (a)  revised 2558 

5.93  (a)  and  (b)  revised 2558 

5.94  (bXl).  (2)  and  (3)  revised; 
(bX4)  removed 2558 

5.100  Re  vised 24224 

5.115  Revised 24226 

14.100    (cX9)    heading,    (11).    (16) 

heading  and  (li)  revised 28048 

(bX6)  added 36624 

20.100  (CX41)  added 33244 

25.22  (a)  amended 14245 

25.24  (bX2)  amended 14245 

25.30  (a)  amended 14245 

60.3  (n)  added 51528 

50.24  Added 51528 

50.27  (a)  revised 57280 


56.109  (c)  revised;  (d)  and  (e)  re- 
designated as  (e)  and  (f);  new 
(e)  amended;  new  (d)  and  (g) 

added 51529 

70.3  (e)  amended 14478 

70.19  (p)  amended 14478 

71.1  (c)  amended 14478 

73  Regulation  at  61  FR  40319  eff. 

date  confirmed 64027 

73.165  Added 40319 

73.3100  Added 51586 

80.10  (d)  amended 14479 

80.21  (JXl)  through  (4)  amended 

14479 

100.120  Removed 27778 

100.130  Removed 27778 

100.135  Removed 27778 

100.140  Removed 27778 

100.145  Removed 27778 

100.160  Removed 27778 

100.160  Removed 27778 

101  Technical  correction 21074 

Authority  citation  revised 43446 

Authority  citation  revised 3600 

101.9  (cX7Xli)  and  (gX9)  amended 
14479 

(JXIXD  revised;  (jX18)  added 40978 

101.10  Revised;  eff.  5-2-97 40332 

101.11  Removed 3792 

101.13  (qX5)  introductory  text  re- 
vised; eff.  5-2-97 40332 

(b)  Introductory  text  and  (qX5) 
introductory  text  correctly 
revised;  eff.  5-2-97 67462 

101.14  (dX2Xvll)(B)  and  (3)  Intro- 
ductory text  revised;  (dX3Xl) 
added;  eff.  5-2-97 40332 

101.17  (c)  revised;  interim 20100 

(e)  added:  eff.  7-15-97 2249 

101.33  Removed 27779 

101.36  (f)  revised 40979 

101.43  (aXD,  (2)  and  (3)  revised; 

eff.  8-18-97 42759 

101.44  (c)  revised;  eff.  8-18-97 42760 

101.45  (c)  and  (i)  amended 14479 

Revised;  eff.  8-18-97 42760 

101.62  (bXl)  introductory  text  re- 
vised: eff.  1-1-98 59001 

101.79  (b)(3)  corrected 43119.  48529 

Clarification 49966 

(bX3)  corrected;  CFR  correc- 
tion  55567 

101.80  Added;  eff.  1-1-98 43446 

101.81  Added 3600 

101.103  Removed 27779 


Note: 


pag0  nunbMS  kKflcolv  1996  cttonQM. 


FEBRUARY  1997 
CHANGES  APRIL  1.  1996  THROUGH  FEBRUARY  28.  1997 


33 


101  Appendixes  C  and  D  added; 

ett.  8-18-97 42761 

102.23  (cX5)  amended 14479 

103  Removed 27779 

103.36  (b).  (dX3Xv)  introductory 
text.  (A)(3),  (EXJ).  (G)(J)  and 

(vi)  amended 14479 

104.19  Removed 27779 

105.67  Removed 27779 

Regulation  at  61  FR  27779  eff. 

date  confirmed 48963 

105.69  Removed 27779 

Regulation  at  61  FR  27779  eff. 

date  confirmed 48963 

106.120  (a)  and  (b)  amended 14479 

107.50  (eXl)  and  (2)  amended 14479 

107.240  (b)  amended 14479 

107.250  Introductory  text  amend- 
ed  ;.... 14479 

108.5  (aXl)  amended 14479 

108.25  (cXD  and  (2)  amended 14479 

108.35    (cXD.     (2)     introductory 

text,  (ii)  and  (g)  amended 14480 

109.5  Removed 27779 

109.30  (b)  and  (d)  amended 14480 

110.110  (e)  amended 14480 

111  Added;  eff.  7-15-97 2249 

114.3  (b)  amended 14245 

131  Denial  of  request  for  hearing 
and  confirmation  of  effective 
date 8163 

131.122  Removed:  eff.  1-1-98 59002 

131.123  Removed;  eff.  1-1-98 59002 

131.132  Removed;  eff.  1-1-98 59002 

131.135  Effective  date  note  rein- 
stated; CFR  correction 48405 

Removed;  eff.  1-1-98 59002 

131.136  Removed:  eff.  1-1-98 59002 

131.138  Removed:  eff.  1-1-98 59002 

131.143  Effective  date  note  rein- 
stated; CFR  correction 48405 

Removed;  eff.  1-1-98 59002 

131.144  Removed:  eff.  1-1-98 59002 

131.146  Removed:  eff.  1-1-98 59002 

131.149  (a)  amended;  eff.  1-1-98 59002 

131.185  Removed;  eff.  1-1-98 59002 

131.187  Removed;  eff.  1-1-98 59002 

133  Denial  of  request  for  hearing 

and  confirmation  of  effective 

date 8163 

133.131  Removed;  eff.  1-1-98 59002 

136  Technical  correction 40513 

Clarification 46714 

136.115  (a)(3)  amended 14245 

137  Technical  correction 40513 

Clarification 46714 


137.230  Removed 27779 

137.235  Removed 27779 

137.240  Removed 27779 

137.245  Removed 27779 

139  Technical  correction 40513 

Clarification 46714 

161.131  Removed 27779 

161.132  Removed 27779 

161.133  Removed 27779 

161.134  Removed 27779 

161.135  Removed 27779 

161.137  Removed 27779 

161.138  Removed 27779 

161.139  Removed 27779 

161.140  Removed 27779 

161.190  (aX7Xiii)  amended 14480 

165.110      (aX2Xiv).      (vli).      (2), 

(bX4XlXC),  (Ili)(E)  introduc- 
tory    text,     (2)(iii),     (ffXJiO. 

(i;X»0  and  (F)  amended 14480 

(bX5)  reinstated:  CFR  correc- 
tion  2266 

172  Nomenclature  change 14482 

Technical  correction 27004 

172.133  (a)(2)  amended 14245 

(bX3)  and  (4)  added;  (cX2)  re- 
yjggd 26788 

172.210  (b)(3)  amended !..!.!..".. 14245 

172.320  (bX2)  and  (cXD  amended 

14480 

172.345  (d)  revised 27779 

172.515  (b)  amended .....14245 

172.804  (CX23)  amended 14480 

Introductory  text  and  (c)  re- 
vised; (b)  amended;  (d)  re- 
moved; (e)  and  (f)  redesig- 
nated as  (d)  and  (e) 33656 

172.809  Added 65941 

172.841  (b)  amended 14480 

173  Nomenclature  change 14482 

Technical  correction .25392,  27004 

173.25  (a)(20)  revised 7679 

Regulation  at  62  FR  7679  eft. 

date  corrected  to  2-20-97 8312 

173.69  Redesignated  as  173.300 14245 

(a)  amended 14480 

173.300  Redesignated  fi-om  173.69 

14245 

173.310  (c)  table  amended 14245 

173.315  (a)(2)  table  amended 46376. 

46377 

173.325  Added 17829 

173.357  (aX2)  amended 14245 

175  Nomenclatiire  change 14482 

Technical  correction 27004 

175.105  (cX5)  table  amended 42379 
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TITLE  21    Chapter  l-Con. 

(CK5)  table  amended 2013 

175.300  (b)(3)(vili){6)  amended 29474 

(b)(3)(vli)(a)  amended 37208 

175.320  (b)(3Ki)  table  amended 14246 

176  Nomenclature  changre 144B2 

Technical  correction 27004 

176.170(b)(2)  table  amended 14246. 

14480 

(aX5)  table  amended 25394,  37209, 

58629 
176.210  (d)(3)  amended 14246 

177  Nomenclature  change 14482 

Technical  correction 27004 

177.1210  (b)(5)  table  amended 14480 

177.1345  (b)(1)  amended 14481 

177.1390  (c)(3Ki)(aK^)  amended 14481 

177.1480  (bK2)  amended 14481 

177.1500  (cXSKi)  amended 14481 

(aX15)  added;  (b)  table  amend- 
ed  34371 

(aK16)    added;    (b)    table    and 

(c)(5)(il)  amended 53853 

177.1520  (b)  table  amended.  14246,  14481, 
28050.  37210.  51365 
(a)(3)(i)(a)(J)   added:   (c)   table 

amended 59330 

177.1550  (dK2)(ii)  amended 14481 

177.1556  Added 42381 

177.1630  (e)(4)  amended 46718 

177.1637  Added 14965 

177.1655  (a)  and  (b)  table  revised 

29475 

177.2450  (bK2)  and  (3)  amended 14481 

177.2600  (cX4Xi)  amended 14246 

(cX4Xii)(6)  amended 46544 

(cX4Xix)  amended 60535 

178  Nomenclature  change 14482 

Technical  correction 27004 

178.1010  (bX45)  and  (cX39)  added 

28053 

(bX46)  and  (cX40)  added 31397 

178.2010  (b)  table  ajnended    14246,  46545. 
46546,  56892,  65944,  66918,  68623 

(b)  table  amended 2013.  2015 

178.3295  Table  amended 33847,  51588, 

65943 
178.3297  (e)  Uble  amended  ...14246.  48624, 

64991 

(c)  amended 14481 

(e)  table  amended 6723 

178.3725  Added 43157 

178.3780  (bXl)  amended 14481 

178.3860  (b)  table  amended 2S396 

(b)  table  corrected 42381 

179.21  (bX2Xii)  and  (iii)  amended 

14246 


179.41  Added 42383 

179.45  (b)  introductory  text,  (5) 

and  (d)  amended 14246 

180  Heading  revised 14246 

Nomenclature  change 14482 

Technical  correction 27004 

180.22  (b).  (e)  and  (0(1)  amended 
14246 

181  Nomenclature  change 14482 

Technical  correction 27004 

182.10  Table  amended 14246 

182.1866  Removed 43450 

182.5013—182.5997  (Subpart  F)  Re- 
moved  27779 

182.5484        Redesignated        from 

182.8458 14246 

182.5697  Heading  and  (a)  amended 

14246 

182.8458  Redesignated  as  182.5484 

14246 

184.1063  Added 45889 

184.1193  (c)  amended 14247 

184.1259  Heading  and  (a)  revised 

36290 

184.1311  (a),  (b)  and  (c)  revised 40319 

184.1372  (a)  revised 43450 

184.1634  (a)  amended 14247 

184.1866  Added 43450 

186.1025  Removed 27779 

189  Nomenclature  change 14482 

Technical  correction 27004.  29650 

197  Removed 27779 

200.100  Removed 29476 

200.101  Removed 29476 

201  Comment  period  extension 38046 

Compliance  date  extension 68623 

201.64  Added 17806 

201.320  Added;  interim 20100 

211  Compliance  date  extension 37679 

250.104  Removed 29476 

250.203  Removed 29476 

310.101  Removed 29476 

310.304  Removed 29477 

310.518  Added;  eff.  7-15-97 2250 

310.545    (axexivXC)    and    (dX25) 
added;  (d)  introductory  text 

revised 25142 

312.2  (bX6)  added 51529 

312.20  (c)  added „ 51529 

312.23  (f)  added 51529 

312.30  Introductory  text  amend- 
ed  51529 

312.42  (bH5)  added 51530 

312.53  (cXlXviXd)  revised 57280 

312.54  Added 51530 

312.60  Amended 51530 


Note:  lokabc*  pog*  numbws 
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312.62  (b)  revised... ^7280 

312.130  (d)  added 51530 

314.430  (d)  redesignated  as  (dXl): 

(d)(2)  added .51530 

328.10  (f)  redesignated  as  (g);  new 

(f)  added 56630 

331  Comment  period  extension 38046 

331.30  (cX5)  and  (f)  removed; 
(CK6).  (7)  and  (g)  redesig- 
nated as  (cK5).  (6)  and  (f) 17806 

333.150    (c)(2)    heading    and    (3) 

added;  eff.  11-17-97 58472 

341.12  (h)  correctly  revised;  CFR 

correction 68G6 

341.70  Added 15703 

341.76  (dX2Xi)  and  (e)  removed; 
(dX2Xil)      redesignated      as 

(dX2)  heading 25146 

355.3  (e)  revised;  eff.  4-7-97 52286 

365.10  (aXl)  heading.  (bXD  head- 
ing, (2)  heading  and  (cXD 
heading  amended;  eff.  4-7-97 

52286 

355.50  Regulation  at  60  FR  52508 

eff.  date  delayed  to  4-7-97 52285 

(cXD  and  (2)  revised;  (dXlXD 
heading     and     (11)     heading 

amended;  eff.  4-7-97 52287 

355.70  (a)  stayed  in  part  9-23-96 

through  10-7-97 6SM6 

369.21  (d)  amended;  interim 20101 

452.150  Redesignated  as  452.150a; 

new  452.150  added 34726 

452.150a       Redesignated       from 

452.150 J4726 

452.150b  Added 34726 

500.23  Added 37681 

500.24  Added 37681 

500.49  Removed 47682 

500.50  Added 19544 

501.17  (c)  revised;  interim 20101 

505  Removed .37682 

507  Removed .37662 

508  Removed 37662 

508.35  (cXD.  (2)  introductory  text 

and  (ii)  amended 14481 

510.120  Removed 37662 

510.200  (Subpart  C)  Removed 37662 

510.310  Removed .37682 

510.413  Removed .37662 

510.515  (bX7),  (17).  (25)  and  (29)  re- 
moved; (bXlO)  and  (13)  redes- 
ignated as  (bXD  and  (2);  (c) 

table  amended 3S9S0 

510.600  (cXl)  table  and  (2)  table 

amended     15703.  17565.  18672.21075. 

Note:  BoMtac*  pog*  numben  kidteal*  I9M 


24441.  46547.  58630.  58631,  59003. 
63710,63711.66580.68146 

(cXD     table     and     (2)     table 

amended 6724 

520  Technical  correction 43964 

Technical  correction 8370 

520.88d  (d)  heading  and   (2)  re- 
vised; (dK3)  amended 5525 

520.88e   (d)  heading  and  (2)  re- 
vised; (d)(3)  amended 5526 

520.154b  (b)  amended 66681 

520.309  Added 66681 

520.447  (cX3)  amended;  (d)  added 

59003 

520.500  Removed 34728 

520.580  (bX2)  amended 34728 

S20.620a  Removed 34728 

520.e20b  Removed 34728 

520.622a  (a)  amended 34728 

520.fi22b  (b)(2)  revised 34728 

520.813  Added 56893 

S20.906a   (dX2)   heading   revised; 

(dX2XiXB)  amended 29478 

520.906c    (dX2)   heading    revised; 

(dX2Xiil)  amended 29478 

S20.1010a  (b)  amended 6724 

520.1193  (c)(2)  and  (3)  revised 39668 

Heading   and   (a)   revised;   (d) 
added 5319 

520.1196  Heading         revised; 
(c)(l)(iii)  amended 15186 

(cXlXii)  amended 59004 

520.1197  Added 67452 

520.1268  (c)(3)  amended 8371 

520.1289  (c)(3)  amended 8371 

520.1445  (c)(2)  amended 43664 

520.1448a  (c)(4Xiii)  amended 24444 

(aX4Xill)  and  (dK4Xlii)  amend- 
ed 53615 

520.1484  (b)  revised:  (cX3)  amend- 
ed  .....31027 

(cX3)  amended 31399 

520.1485  (b)  revised;  (dX3)  amend- 
ed  31398 

520.1520  Removed 34728 

sao.ieeOd  (aX7)  revised: 

(eXlXllXAXJ),    (BXJ).    (CXJ). 

(iiiXC)  and  (IvXC)  amended 

52690 

520.1872  (cXlXii)  amended 29661 

520.2022  Removed 34728 

520.2043  (bX2)  revised 29477 

(bX2)  amended 63712 

520.2160a  Removed 34728 

520.2160b  Removed 34729 

5a0.2160c  Removed 34729 
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TITLE  21   Chapter  l-Con. 

520.2160d  Removed 34729 

520.2220a  (b)  amended 8371 

520.2220d  (cK2)  amended 46719 

520.2325a  (b)  added;  (d)  removed; 
(c).  (e)  and  (f)  redesignated 
as  (a),  (c)  and  (d);  new  (a)  re- 
vised; new  (d)  amended 24443 

(a)  revised 6371 1 

520.2345d  (aXD  amended;  (c)  re- 
moved   5319 

520.2480  Removed 34729 

520.2520a  (b)  amended 34729 

520.2520c  Removed 34729 

520.2520d  Removed 34729 

522.147  Added .48830 

522.281  Removed 34729 

522.313  (d)(3Kii)  revised;  (dX4) 
and  (5)  redesignated  as  (dX5) 

and  (6);  new  (dX4)  added 35130 

(d)(7)  added 66683 

522.314  Added 29479 

522.740  Removed 34729 

522.770  Added S3321 

522.955  Added .42383 

522.1004  Added 68147 

522.1044  (b).  (dX2Xi)  and  (3Xi)  re- 
vised  24441 

522.1055  (b)  amended 18672 

522.1078  (b)  amended 37682 

522.1145  (aX2)  amended 59003 

522.1182  (aX4)(i)  amended 18672 

522.1290  (b)  amended 66582 

522.1335  Added „..21075 

522.1465  Added .......5320 

522.1660  (b)  and  (cX2Xiii)  amend- 
ed  31028 

522.1680  (cXlXiii)  amended 36291 

522.1720  (bXl)  and  (2)  revised 54333 

522.1850    (cXD    revised;    (cX2Xi) 

and  (ii)  amended 54333 

522.1940       (dXlXiii)       amended; 

(dK2Xiv)  removed 8372 

522.2005  Added 66582 

522.2022  Removed 34729 

522.2120  (b)  revised;  (dX4)  amend- 
ed  31028 

522.2471         (dXlXU)         revised; 

(d)(lKiii)  amended 5526 

522.2474  Added 25785 

522.2477  (cK3)  added 29480 

(c)(3)  heading  and  (iU)  revised 

41499 

522.2478  Added 14482 

(a)  amended 29479 

522.2480  Removed 34729 


522.2615  (b)  amended;  (d)  removed 

29480 

(c)  redesignated  as  (d);  new  (c) 

added;  new  (d)(3)  revised 4164 

522.2662  (b)  amended 46548 

524.1044b  (b)  amended 48624 

524.1600a  (b)  amended 63712 

529.810  Removed 34729 

529.1044a  (b)  amended .^ 17830 

(b)  amended 611 

529.2090  (a)(1)  amended 8372 

530  Added 57743 

556.113  Amended 66583 

556.150  Revised 67453 

556.225  Added 53321 

556.228  Added 56893 

556.275  (c)  added 29478 

556.283  Added 42383 

556.300  (a)  amended 24441 

556.430  Revised 31399 

556.500  Revised 67453 

556.600  Revised 31028 

556.685  Added 24443 

556.720  Revised 67453 

556.735  Revised 68148 

556.741  Added 4164 

558.4  (d)  table  amended 68148 

558.15(g)(1)  table  amended 51589 

558.55  (d)(2)  table  amended 35950 

558.58  (d)(1)  table  amended.  18082,  35951 
568.76  (d)(3)(xiv)  added 43451 

(d)(3Kxiv)  revised 66584 

558.78    (a)(2),    (d)(1)    table    and 

(2Mii)  amended 18082 

558.95  (b)(l)(xiii)(6)  amended 18082 

(bK4)(iii)  added 43655 

(b)  redesignated  as  (d);  (a)(5) 
and  new  (b)  added;  (dK4)(iK6) 

amended 8373 

558.120  (cKl)(iii)«»  amended 18082 

558.128  (a)  amended 18082 

(a),  (b)  and  (cMD  revised;  (c)(2) 
and  (3)  removed;  (cK4)  and  (5) 
redesignated  as  (c)(2)  and  (3) 
35952 

(cX4)  amended 36291 

(cK2)  corrected 53615 

558.140  Added 35954 

558.145  (a)(1)  and  (2)  amended 18082 

568.175  (c)(2)(ii)  revised 35954 

558.185  (a)(1)  removed 34729 

558.195  (d)  table  amended 35954 

558.258  (cK2)  introductory  text 
and  (3)  introductory  text  re- 
vised; (c)(2Miii)  and  (3)(iii) 
amended 29478 


Note: 
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558.265  (cK2)(ii)  added 21076 

(cX2Xiii)  added .24694 

558.274  (c)(1)  table  amended 359S6 

558.300  (a)  revised;  (c)(2)  through 

(5)  added 32662 

558.325  (c)(4)(iii)  added 32653 

558.340  (a)  amended 18082 

558.342  (c)(5)(iiXC)  amended 8373 

558.355     (b)(8),     (9),     (OdXivXft). 

(vX6),         (xivXfe).         (xvXft). 

(xvi)(6)      amended;      (bXlO) 

added 18082 

(f)(3XiiiX6)  and  (vX6)  amended 

24444 

(f)(3Xx)(c)  amended .51003 

558.366  (c)  table  amended 14483 

558.367  Removed 34729 

558.450  Revised 51590 

558.485  (aX16)  removed 34729 

558.515   (a).    (dXlKiiiXb).    (ivX6). 

(vX6)  and  (vlXfe)  amended 18082 

(dXl)(iii).    (iv)   and   (vX6)   re- 
vised  35956 

(dX2)  revised 51593 

558.530  (d)(2),  (3)  and  (4)  redesig- 
nated as  (dX4).  (5)  and  (6);  (a) 
and  new  (d)(4)  revised;  new 
(dX2)  and  new  (3)  added;  new 
(dxexiXa)  through  (d)  redes- 
ignated       as        (dXexiXA) 

through  (D) 35956 

(d)(5Kxxiv)  added .43451 

558.550  (bXlXviiXO,  (ixXc). 
(xvXc)  and  (xviXc)  amended 

18082 

558.553  (b)(3)  added 66584 

558.555  (bK2)  added 29481 

(bX2Xii)  amended .43451 

(bX3)  added .66684 

558.565  Removed 34729 

558.582  (a)  amended 18082 

558.618  Added 68148 

558.625  (bX79)  amended 17566 

(bX72)  removed 34729 

(b)(76)  removed 58631 

(ndXviXe)  added .67713 

558.630  (bXlO)  amended ^729 

558.635  (bXl)  amended 30133 

558.680  (cXl)  table  amended 38957 

570.22  Removed 37682 

573.460  (a)  introductory  text.  (1), 
(2),  (b).  (c)  introductory  text. 
(1)  and  (2)  redesignated  as 
(aXl)  introductory  text.  (i). 
(ii),  (2),  (3)  introductory  text, 
(i)  and  (ii);  new  (b)  added 15704 


579  Denial  of  request  for  hearing 

611 

582.1666  (b)  revised 19544 

584.700  Added 43453 

589.1001  Added 19544 

600.3  (t)  revised 24232 

6D1.2  (a)  existing  text  designated ' 
as  (a)  introductory  text;  new 
(a)  introductory  text  amend- 
ed; (aXD  through  (4)  and  (c) 

added 24232 

601.22  Amended 24233 

601.30  Removed 40154 

601.31  Removed 40154 

601.32  Removed 40154 

601.51  (d)  redesignated  as  (dXD: 

(dX2)  added 51530 

606.100  (b)(19)  added 47422 

Regulation  at  61  FR  47422  eff. 

date  corrected  to  2-7-97 66919 

606.160  (bXlXvii)  and  (viii)  added 

47422 

Regulation  at  61  FR  47422  eff. 
date  corrected  to  2-7-97 66919 

610.45  (d)  added 47423 

Regulation  at  61  FR  47423  eff. 

date  corrected  to  2-7-97 66919 

610.46  Added 47423 

Regulation  at  61  FR  47423  eff. 

date  corrected  to  2-7-97 66919 

610.47  Added 47423 

Regulation  at  61  FR  47423  eff. 

date  corrected  to  2-7-97 66919 

610.64  Revised 57330 

620  Removed 40154 

630  Removed 40155 

640.110—640.114  (Subpart  K)  Re- 
moved  40155 

650  Removed 40155 

660.100—660.105  (Subpart  K)  Re- 
moved  40155 

680.1—680.3  (Subpart  A)  Heading 

removed 40155 

680.10—680.16    (Subpart    B)    Re- 
moved  40155 

680.20—680.26    (Subpart    C)    Re- 
moved  40155 

700.10  Removed 27779 

730.3  Amended 14481 

740.11  (c)  revised;  Interim 20101 

801.63  Added;  interim 20101 

801.126  Added;  eff.  8-28-97 44615 

801.403  Removed 37683 

801.408  Removed 37683 

801.425  Removed;  interim 20101 

801.427  Removed 37683 


Note:  Botdtoc*  pog*  numbws  mdkxto  1996  ettangm. 
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801.433  Added;  interim 20101 

803  Regulation  at  GO  FR  63587  eff. 

date  delayed  to  7-31-96 16043 

803.3  (n)(4)  stayed 3S347 

803.19  (f)  and  (g)  added;  eff.  8-28- 

97 .44615 

803.S5  (b)(9)  and  (10)  st&yed 39869 

803.57  Stayed 36347 

803.58  Stayed 38347 

804.25  (c)  added;  efT.  8-28-97 44615 

804.30  Removed 38347 

807  Technical  correction .47550 

807.3  Regulation  at  60  FR  63606 

eff.  date  delayed  to  7-31-96 16043 

(D  stayed 38347 

807.20  RegulaUoD  at  60  FR  63606 

eff.  date  delayed  to  7-31-96 16043 

(a)(6)  stayed 38347 

807.22  Regulation  at  60  FR  63606 

eff.  date  delayed  to  7-31-96 16043 

807.40  Regulation  at  60  FR  63606 

eff.  date  delayed  to  7-31-96 16043 

Stayed 38347 

807.65  (j)  added;  eff.  8-28-97 44615 

808  Authority  citation  revised 52654 

808.1  (dXlO)  added;  eff.  6-1-97 52654 

810  Added;  eff.  5-19-97 59018 

812  Authority  citaUon  revised 52654 

812.1  (a)  amended;  efT.  6-1-87 52654 

812.2  (cK8)  removed 4165 

812.20  (aXl)  revised;  (aK4)  added 

51530 

812.35  (a)  amended 51531 

812.38  (b)(4)  added 51531 

812.47  Added 51531 

812.140   (aK3)   introdactory   text 

revised;  (aK3Ki)  amended 57280 

813  Removed 4165 

814  Authority  citation  revised 51531 

814.3  (k)  and  (1)  added 15190 

(m)  and  (n)  added 33244 

814.9  (d)  redesignated  as  (dXD: 

(d)(2)  added 51531 

814.47  Added 15190 

814.100-814.126       (Subpart       H) 

Added 33244 

814.102  Stayed 55741 

814. 104  Stayed 55741 

814.106  Stayed 55741 

814.108  Stayed 55741 

814.110  (a)  stayed 56741 

814.112  (b)  stayed .56741 

814.116  (b)  stayed 55741 

814.118  (d)  sUyed 56741 

814.120  (b)  stayed .56741 

814.124  (b)  stayed 56741 


814.126  (b)(1)  stayed 55741 

820  Technical  correction 47550 

Revised;  eff.  6-1-97 52654 

820.1  (f)  added;  eff.  8-28-97 44615 


868.5400 
870.1350 
870.1360 
870.3850 
870.5300 
872.3400 
872.3420 
872.3480 
872.3500 
872.3560 
872.3820 
872.6730 


876  Authority  citation  revised 50707 


876.5220 
876.5270 
880.5580 
880.5760 
882.1825 
882.5150 
882.5850 
884.2620 
884.2685 
884.4250 
884.4270 
884.5050 
884.5225 
884.5425 
884.5435 
888.3120 
888.3180 
888.3200 
888.3210 
888.3220 
888.3300 
888.3310 
888.3370 
888.3380 
888.3480 
888.3640 
888.3550 
888.3570 
888.3580 
888.3640 
888.3680 
888.3790 
890.3610 
897  Added; 
897.14  Eff. 
897.34  Eff. 
Regulat 


revised 50706 

revised.... 50706 

revised 50706 

revised 50706 

revised 50706 

revised 50706 

revised 50707 

revised 50707 

revised 50707 

revised 50707 

revised 50707 

revised 2902 


revised 50707 

revised 50707 

Added 64617 

revised 50708 

revised 50708 

revised 50708 

revised 50708 

revised 50708 

revised 50708 

revised 50708 

revised 50708 

revised 50709 

revised 50709 

revised 67714 

revised 67714 

revised 50709 

revised 50709 

revised 50709 

revised 50709 

revised 50709 

revised 50709 

revised 50710 

revised 50710 

revised 50710 

revised 50710 

revised 50710 

revised 50710 

revised 50710 

revised 50711 

revised 50711 

revised 50711 

revised 50711 

revised 50711 

eff.  8-28-97 44615 

n  part  2-28-97 44616 

n  part  2-28-98 44617 

on  at  61  FR  44617  eff. 

date  corrected  to  8-28-98 47550 

1250.51  (d)  amended 14481 


Note: 


1996 


FEBRUARY  1997  ' 

CHANGES  APRIL  1,  1996  THROUGH  FEBRUARY  28.  1997 


Chapter  II— Drug  Enforcement 
Administration,  Departnvant  of 
Justice  (Parts  1300-1399) 

1301  Comment  request 68624 

1308.12    (c)(26)    redesignated    as 

(c)(27);  new  (c)(26)  added 56894 

1309.02  (f)  revised 40989 

Corrected 41836 

(f)  corrected 48830 

Regulation  at  61  FR  40989 
withdrawn 52287 

1309.21  Revised 32926 

1309.22  (b)  revised 32926 

1309.28  Added 32926 

1309.29  Added 40989 

Correctly  designated 48830 

Regulation    at    61    FR    40989 

withdrawn 52287 

Added;  interim 5916 

1309.43  (d)  revised;  (e)  added;  in- 
terim  5916 

1309.44  (b)  revised;  interim 5916 

1309.62  Existing  text  designated 

as  (a);   new  (a)  revised;  (b) 

added;  interim 5916 

1309.71  (a)(2)  revised 40989 

Regulation  at  61  FR  40989 
withdrawn 52287 

1310.01  (f)(l)(iv)(A)  revised 40990 

Regulation    at    61     FR    40990 

withdrawn 52287 

(f)(l)(iv)(A)  and  (B)  revised;  (g) 
through  (k)  and  (1)  redesig- 
nated as  (h)  through  (1)  and 
(o);  new  (g)  and  (n)  added;  in- 
terim  5917 

1310.02  (a)(16)  and  (21)  revised;  in- 
terim  5917 

1310.04  (f)  introductory  text  and 
(l)(x)  revised 40990 

Corrected .48830 

Regulation    at    61    FR    40990 

withdrawn 52287 

(a)  revised:  interim 5917 

1310.05  Corrected 17958 

1310.06  (b)  revised 32926 

1310.09  Revised .40990 

Regulation    at    61     FR    40990 

withdrawn .52287 

Revised;  interim 5917 

1310.14  Heading  and  (a)  revised 40990 

Regulation    at    61    FR    40990 

withdrawn 52287 

1310.15  Heading,  (a)  and  (d)  re- 
vised  40990 


Regulation    at    61    FR    40990 

withdrawn 52287 

1311  Comment  request 68624 

1311.27  (b)(2)  revised;  (c)  added 4645 

1313.02  (d)(l)(ivXA)  revised 40991 

Regulation    at    61    FR    40991 

withdrawn 52287 

(dXl)(iv)(A)  and  (B)  revised;  in- 
terim  5917 

1313.23  (c)  revised 51004 

1313.32  Heading  correctly  revised 

17566 

1316.01—1316.13  (Subpart  A)  Au- 
thority citation  correctly  re- 
vised  17566 

Proposed  Rules: 

1-1299  (Ch.  I)...  16422,  21392.  26473.  60661 

-. 5700.7390 

1 28116 

2 28116 

3 28116 

5 28116 

10 28116 

12 28116 

20 28116 

25 14922.  19476..  54746 

56 28116 

58 28116 

70 28525.  29701,  48102 

71 14690.  29701, 48102 

73 28525 

74 28525 

80 28525.  29701.  48102 

81 28525 

82 28525 

101 16423,  25421,  28525.  29701.  29708, 

48102.  50770,  50771,  55122.  58151. 

67243 

3635 

102 19220 

106 36154,  49714 

107 29701.  36154,  48102,  49714 

110 59372 

130 19220 

131 19220 

133 19220 

135 19220 

136 19220 

137 19220 

139 19220 

145 19220 

146 19220 

150 19220 

152 19220 

155 19220 


Note:  Boldtoc*  pog*  numbcn  Indteato  1996  changM. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1996  THROUGH  FEBRUARY  28,  1997 


TTTLE  21    Proposed  Rules:— Con. 

156 19220 

158 19220 

160 19220 

161 19220 

163 19220 

164 19220 

165 19220 

166 19220 

168 19220 

169 19220 

170 14690.  29701.  29711.  46102 

171 14690,  29711 

172 29701,  2971 1.  48102 

173 29701.  29711.  4S102 

174 29701.  48102 

175 29701.  29711.  48102 

176 29711 

177 29701.  29711,  48102 

178 2852S.  29701.  2971 1.48102 

182 29711 

184 29701.  2971 1,  48102 

190 50774 

200 29502 

201 17807.  28S2S.  88047.  42826 

9024 

210 20104,  39372 

211 20104,  39372 

250 29502 

310 .29502.  53685,  55602 

314 55602 

328 21392 

330 51625 

9024 

331 17807.  38047.  42826 

343 30002 

351 66953 

352 42398.  48645,  53340 

8663 

358 9024 

500 31468 

510 15003 

511 „...,59209 

514 59209 

530 25106 

564 59845 

589 24253 

552.3847 

600 55602 

4221 

601 4221 

606 4221 

701 28525 

730 29708,  44013 

801 26140.  32618 

803 38348 

804 38348 


808 7390,7395 

812 66954 

953 

864 30197 

880 44013 

882 4023 

886 14277 

892  63769 

900 148^,  14870,  14884,  14898!  14908 

1250 29701.48102 

1301 49086.66637 

1024,2064 

1304 66637 

1024,2064 

1308 48655 

TITLE  22-FOREIGN  RELATIONS 

Chapter  I— Department  of  State 
(Parts  1-199) 

4  Revised 32328 

33  Re  vised 49966 

40  Authority  citation  revised 59184 

40.9  Added 59184 

40.63  Heading  revised 59184 

40.91—40.93  (Subpart  J)  Redesig- 
nated as  40.101—40.103  (Sub- 
part K) 59184 

40.101—40.105  (Subpart  K)  Redes- 
ignated     from      40.91 — 40.93 

(Subpart  J) 59184 

Redesignated   as   40.201 — 40.205 

(Subpart  L) 59184 

40.111  (Subpart  L)  Redesignated 

as  40.301  (Subpart  M) 59184 

40.201—40.205  (Subpart  L)  Redes- 
ignated    from     40.101—40.105 

(Subpart  K) 59184 

40.301  (Subpart  M)  Redesignated 

ft-om  40.111  (Subpart  L) 59184 

41.2  (1X2)  amended;  interim 35629, 

39319 

41.101  (c)  removed 53058 

(a)  revised 56439 

41.104  (e)  removed 53058 

41.105  (a)(3)(iii)  amended; 
(a)(3Xiv)  removed 53058 

41.113   (kK2Xii)  amended;   (kX3) 

removed 53058 

42.11  Introductory  text  revised; 

table  amended 614 

50  Authority  citation  revised 4331 1 

50.1  (g)  added 4331 1 

50.2  Amended 4331 1 

50.3  (b)  revised 43312 


Note: 


1996 


FEBRUARY  1997 
CHANGES  APRIL  1.  1996  THROUGH  FEBRUARY  28.  1997 
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50.5  Introductory  text  revised 43312 

50.7  Revised 43312 

50.8  Revised 43312 

50.9  Revised 43312 

50.20  (a)  removed;  (b)  redesig- 
nated as  (a) 29662 

(a)  introductory  text.  (1)  and 

(2)  amended 29653 

50.30  (d)  added 29652 

50.40  Removed;  new  50.40  redesig- 
nated from  50.41;  (a)  through 
(d)  redesignated  as  (c),  (d), 
(b)  and  (e);  new  (a)  added; 
new  (b)  revised;  new  (d) 
amended 29652 

50.41  Redesignated  as  50.40 29652 

50.42  Removed 29653 

50.50  (a)  amended 29653 

50.51  Removed;  new  50.51  redesig- 
nated from  50.52 29663 

50.52  Redesignated  as  50.51 29653 

51.1  (h)  added 43312 

51.21  (bX6)  revised 43312 

51.33  Re  vised 29940 

81  Removed 29941 

82  Removed 29941 

83  Removed 29941 

84  Removed 29941 

85  Removed 29941 

86  Removed 29941 

87  Removed 29941 

88  Removed 29941 

89.1  Re  vised 29945 

92.58  Corrected 14375 

92.59  Corrected 14375 

120.10  (aXl)  revised 48831 

121.1  Amended 56895.  68633 

123.22  (d)  revised... 48831 

126.1  (a)  amended 19841.  33313,  41499. 

41738 
(a)  re  vised 36625 

128.1  Revised 48831 

128.2  Re  vised 48831 

128.3  Re  vised 48831 

128.4  Re  vised 48832 

128.5  (b)  and  (c)  revised 48832 

128.6  Re  vised 48832 

128.7  Re  vised 48832 

128.8  Re  vised 48833 

128.9  Re  vised 48833 

128.10  Revised 48833 

128.11  Revised 48833 

128.12  Revised 48833 

128.13  (a),  (c).  (e)  and  (f)  revised 
48833 

128.14  Revised 48834 


128.15  Revised 

128.16  Revised 

131.1  Re  vised 39585 

171.32  (JX2)  amended 68149 

Ctiapter  II— Agency  for  Inter- 
national Development,  Inter- 
national Development  Co- 
operation Agency  (Parts 
200-299) 

210  Removed 65946 

212  Re  vised 43002 

228  Added 53616 

228.03  (b)  corrected 54849 

228.11  (b)  corrected 314 

228.13  (b)  corrected 314 

228.14  (cX2)  corrected 314 

228.22  (d)  corrected 314 

228.25  Corrected 54849 

228.30—228.39  (Subpart  D)  Head- 
ing corrected 55361 

228.37  (b)  corrected 314 

228.51  (c)  corrected 314 

Ctiapter   V-United   States   Infor- 
mation Agency  (Parts  500—599) 

505  Revised;  interim 51004 

514  Policy  statement 37002 

514.20  (d).  (i)  and  (j)  revised 15373 

(jX2Xi)     stayed;      eff.      5-7-96 

through  10-4-96 20437 

Regidation  at  61  FR  15373  con- 
firmed; (d).  (i)  and  (j)  revised 
29287 

514.21  (g)  revised 39585 

Ctiapter  Vl-Unlted  States  Amns 
Control  and  Disarmament 
Agency  (Parts  600-699) 

601  Revised 58328 

602  Re  vised 40332 

603  Re  vised 51593 

605  Re  vised 64286 

608  Added 36821 

ProfDosed  Rules: 

171 39927,  53158 

514 46745 

602 27031 

603 30009 

605 53158 

608 26474 

1102 31470 


Note:  BoMtoc*  pog*  nurrbmi  indteat*  1996  changM. 


42  LSA-UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  APRIL  1.  1996  THROUGH  FEBRUARY  28.  1997 


TITLE  23-HIGHWAYS 

Chapter  I— Federal  Highway  Ad- 
ministration, Department  of 
Transportation  (Ports  1—999) 

230  Authority  citation  added 14616 

230.101—230.121   (Subpart  A)  Au- 
thority citation  removed 14616 

230.121  (d)  removed 14616 

230.101—230.121   (Subpart  A)  Ap- 
pendixes E  and  F  removed 14616 

230.201—230.207   (Subpart  B)  Au- 
thority citation  removed 14616 

230.301—230.313  (Subpart  C)  Au- 
thority citation  removed 14616 

230.401—230.415  (Subpart  D)  Au- 
thority citation  removed 14616 

450  Authority  citation  revised 67175 

450.316  (a)(14)  and  (15)  amended: 

(a)(16)  added 67175 

450.318  (e)  amended 67175 

450.320   (a)   revised;   (b)  and  (c) 

amended .67175 

450.322  (b)(4)  amended 67175 

450.336  (b)(6)  removed 67175 

500  Re  vised 67170 

625  Revised;  interim 17566 

626  Added 67174 

627  Added 6868 

630.102—630.107  (Subpart  A)  Re- 
vised  35632 

Authority  citation  revised 6872 

630.301—630.307   (Subpart  C)   Re- 
vised   6872 

630.305  Redesignated  as  635.127 6872 

635  Authority  citation  revised 6872 

635.102  Revised 6873 

635.103  Amended 6873 

635.124  (b)  amended 6873 

635.126  (b)  introductory  text  re- 
vised   6873 

635.127  Redesignated  from  630.305 
6872 

635.413  Relation  at  60  FR  44274 

conHrmed 17245 

640  Regulation   at  60   FR  47483 

confirmed 57331 

640.113  (d)  revised;  (e)  removed; 

(f)  redesignated  as  (e) 57331 

655  Authority  citation  revised 29626 

655.601   (c)  and   (d)  revised;   in- 
terim  29626 

(a)  revised 1373 

667  Removed 43966 

668  Authority  ciUtion  added 67211 

Note:  Boidtoc*  page  nisnbws  tndkflto  I9M 


668.101  Amended 67212 

668.101—668.113  (Subpart  A)  Au- 
thority citation  removed 67211 

668.103  Amended 67212 

668.105  (e)  amended 67212 

668.107  (a)  and  (b)  amended 67212 

668.109  (b)(3).  (5)  and  (6)  amended; 
(b)(7).  (8).  (9)  and  (c)(9)  added; 
(c)(1).  (2).  (4).  (6)  and  (7)  re- 
vised  67212 

668.111  (b)(2)  amended:  (c)(1)  re- 
vised  67212 

668.113  (a)  amended;  (b)(1)  re- 
vised; (b)(3)  added 67212 

668.201—668.215  (Subpart  B)  Au- 
thority citation  removed 67211 

710.401—710.405  (Subpart  D)  Re- 
moved; interim 18247 

712.801—712.805  (Subpart  H)  Re- 
moved: interim 18247 

720  Removed;  interim 18247 

740  Removed:  interim 10247 

771  Authority  citation  revised 6873 

771.109  (d)  added 6873 

772  Authority  citation  revised 45321 

772.13  (b)  revised;  interim 45321 

Chapter  II— NotiorKil  Highway 
Traffic  Safety  Administration 
ar>d  Federal  Highway  Adminis- 
tration, Department  of  Transpor- 
tation (Parts  1200-1299) 

1206  Revised 2S747 

1210  Added 55217 

1215  Heading  revised 28749 

Authority  citation  revised 28749 

1215.1  Revised 28749 

1215.2  Revised 28749 

1215.3  Amended 28749 

1215.4  Revised 28749 

1215.5  Revised 28749 

1215.6  Revised 28749 

1215.7  Revised 28749 

1230  Removed 28751 

Chapter  ill— NotiorKil  Highway 
Traffic  Safety  Administration. 
Department  of  Trans|30ftation 
(Parts  1300-1399) 

1309  Removed 16248 

1313.5  Regulation  at  61  FR  9104 
confirmed;  (h)  added 55222 

1313.6  Regulation  at  61  FR  9104 
confirmed;  (g)  added 55222 


FEBRUARY  1997  4S 

CHANGES  APRIL  1.  1996  THROUGH  FEBRUARY  28,  1997 


Proposed  Rules: 

230 17264 

655 29234,  404S4.  541 1 1 

691 

658 54588 

777 30553 

1325 16729 

1327 16729 

TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Editorial  Note:  The  revision  for  the 
1996  edition  of  title  24  was  delayed 
until  May  1,  1996.  The  1996  revision  in- 
cludes amendments  promulgated  dur- 
ing the  period  of  April  3.  1995  through 
May  1.  1996.  For  amendments  promul- 
gated during  that  period,  see  the  April 
1996  LSA. 

Subtitie  A-Office  of  the  Sec- 
retary, Department  of  Housing 
and  Urtxm  Development  (Parts 
0-99) 

0.1  Revised 36251 

0.2  Redesignated  flrom  0.735-203 

19188 

0.3  Redesignated  from  0.735-204 

19188 

0.735-203  Redesignated  as  0.2 19188 

0.735-204  Redesignated  as  0.3 19188 

1  Authority  citation  revised 52217 

1.9  (b)  revised;  (c),  (d)  and  (e)  re- 
moved  ....52217 

1.10  Removed:  new  1.10  redesig- 
nated fitjm  1.12 52217 

1.11  Removed 52217 

1.12  Redesignated  as  1.10 52217 

2  Removed 52217 

5  Authority  citation  revised 54498 

Technical  correction 64617 

5.210--5.238  (Subpart  B)  Author- 
ity citation  added 54498 

5.300—5.380  (Subpart  C)  Author- 
ity citation  added 54498 

5.500—5.528  (Subpart  E)  Author- 
ity citation  added 54496 

5.501  Added;  interim 60538 

5.506  (b)(1),  (2),  (h)(2)  and  (3)  in- 
troductory text  revised:  in- 
terim  60538 

5.510  (b)  revised;  interim 60639 

5.512  (a)  revised;  interim 60639 


5.514  (b),  (c)(1),  (e)(1)  and  (f)(1) 
revised;  (f)(2)  removed;  (0(3) 
and  (4)  redesignated  as  (0(2) 

and  (3);  interim 60539 

5.516  (c)  introductory  text  re- 
vised; interim 60539 

5.518  (a),  (b)(3)  and  (5)  revised;  in- 
terim  60539 

5.526  Revised;  interim 60540 

5.601—5.617  (Subpart  F)  Added 54498 

8  Authority  citation  revised 52218 

8.58  (b)  revised;  (c),  (d)  and  (e)  re- 
moved  52218 

8.59  Removed 52218 

8.60-8.71  (Subpart  E)  Removed 

52218 

18  Added 6096 

26  Heading  revised 50209 

26.1—26.26  (Subpart  A)  Heading 

revised 50209 

26.2—26.5  (Subpart  B)  Designa- 
tion removed 50209 

26.6—26.8  (Subpart  C)  Designa- 
tion removed 50209 

26.9—26.16  (Subpart  D)  Designa- 
tion removed 50209 

26.17—26.21  (Subpart  E)  Designa- 
tion removed 50209 

26.22—26.24  (Subpart  F)  Designa- 
tion removed 50209 

26.25—26.26  (Subpart  G)  Designa- 
tion removed 50209 

26.27—26.54  (Subpart  B)  Added 50210 

27  Re  vised 48548 

28  Re  vised 50213 

29  Removed 48552 

30  Revised 50215 

42  Re  vised 51757 

50  Re  vised 50917 

60  Authority  citation  revised 36463 

60.101  Revised 36463 

60.102  Removed 36463 

60.103  Removed 36463 

60.107  Removed 36463 

60.108  Removed 36463 

60.109  Removed 36463 

60.110  Removed 36463 

60.111  Removed 36463 

60.112  Removed 36463 

60.113  Removed 36463 

60.114  Removed 36463 

60.115  Removed 36463 

60.116  Removed 36463 

60.117  Removed 36463 

60.118  Removed 36463 

60.119  Removed 36463 


Note:  Boidtoc*  pog*  numban  Indteat*  I9M  cInngM. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1996  THROUGH  FEBRUARY  28,  1997 


TITLE  24  Subtnie  A-Con. 

60.120  Removed 36463 

60.122  Removed 36463 

60.123  Removed 36463 

60.124  Removed 36463 

81  Authority  citation  revised 50218 

81.2  (b)  amended:  (c)  added;  in- 
terim  63947 

81.46  (e)(1)  amended 50218 

81.82  (b)(2)  amended 50218 

81.83  (b)(2)   amended:   (dK3)   re- 
vised   50218 

81.84  (b)(2)  and  (d)  revised:  (hKD 

and  (j)(2)  amended 50219 

81.85  (c)(1)  amended 50219 

81.91—81.99  (Subpart  H)  Revised; 

interim 63948 

91.205  (b)(1)  amended 51760 

91.220  (gr)(2)(iii)  added 48750 

91.305  (b)(1)  amended 51760 

91.315   (e)    designated   as   (eKD; 
new     (e)(2)     added;     interim 

(OMB  number  pending:) 54920 

91.320  (g)(2)(iii)  added 48750 

(g)(1)  amended;  interim 54920 

91.500  (b)  introductory  text  re- 
vised; interim 54920 

92  Revised .48750 

92.353  (e)  revised 51760 

92.600—92.652    (Subpart    M)    Re- 
moved; interim 32295 

Chapter  I— Office  of  Assistant 
Secretary  for  Equal  Opportunity, 
Department  of  Housing  arxl 
Urtxin  Development  (Parts 
100-199) 

100—125  (Subchapter  A)  Appen- 
dix I  removed 41291 

103.45  Amended 52218 

103.50  Amended 52218 

103.100  Amended 52218 

103.215  (b)  revised;  interim 41482 

Amended 52218 

103.330  Amended 52218 

103.405  Amended 52218 

103.410  Amended 52218 

103.500  Amended 52218 

104  Removed 52218 

111  Regulation  at  61  FR  7675  con- 
firmed  41284 

115  Regulation  at  61  FR  7675  con- 
firmed; revised 41284 

146  Authority  citaUon  revised 52218 

146.43  Revised 52218 

180  Added 52218 


Ctic4>ter  II— Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner,  Depart- 
ment (^  Housing  end  Urban  De- 
velopment (Parts  200—299) 

200.243     (a)     introductory     text 

amended 50219 

200.810  (b)  amended 36263 

200.1301  Reinstated 54267 

200.1302  Correctly  designated 54267 

Revised 60160 

200.1308  Added 54503 

201.1  Amended 19795 

201.2  Amended 19795 

201.3  Revised 19796 

201.10  (aXlXiv),  (b)(l)(i).  (iii), 
(iv),  (2)(i).  (ii).  (3).  (c). 
(dKl)(i),  (iii),  (3),  (0(3),  (4) 
and  (5)  revised;  (a)(2)  re- 
moved; (a)(3)  redesignated  as 
(aK2) 19796 

201.11  (aXl).  (2).  (c)(2).  (3)  and  (4) 
revised;  (a)(3)  added 19796 

201.12  Revised 19797 

201.13  Revised 19797 

201.17  Revised 19797 

201.18  Heading  revised 36263 

201.20  (a)(2)  and  fb)  revised;  (a)(3) 
removed 19797 

201.21  (b)(3)  and  (5)  revised 19797 

201.22  (b)(1),  (2Xiv)  and  (cXD  re- 
vised  19797 

201.23  Revised 19798 

201.24  (aXl)  and  (2)  revised 19798 

201.25  Revised 19798 

201.26  (aXl),  (2),  (5Xii),  (6Xi). 
(bX3Xvi),  (vii),  (4Xvi),  (vii) 
and  (6)  introductory  text  re- 
vised; (bX4Xviii)  removed 19798 

201.27  (aX2)  amended;  (aX5)  re- 
vised; (bX2)  removed;  (bXl) 
redesignated  as  (b) 19799 

201.28  (a)  revised 19799 

201.32  (a)  revised;   (b)  removed: 

(c),  (d)  and  (e)  redesignated 

as  (b).  (c)  and  (d) 19799 

201.40  (b)(3)  added 19799 

201.52  Amended 19799 

201.53  Existing  text  designated 
as  introductory  text  amend- 
ed; (a)  and  (b)  added 19799 

201.54  (b)(2)  revised 19800 

201.55  (a)  introductory  text,  (b) 
introductory  text,  (3)  and  (7) 
revised 19800 
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202.3  (j)  amended 36263 

202.11  Heading  revised 36263 

Regulation  at  61  FR  2651  con- 
firmed  36453 

202.12  (k)  amended 36263 

Regulation  at  61  FR  2651  con- 

nrmed 36453 

202.13  (d)  removed;  (e)  redesig- 
nated as  (d) 36263 

Regulation  at  61  FR  2651  con- 
firmed  36453 

202.15  RegxUation  at  61  FR  2651 

confirmed 36453 

202.17  Regulation  at  61  FR  2651 

confirmed 36453 

203  Authority  citation  revised 35017 

203.3  Regulation  at  61   FR  2651 

confirmed 36453 

203.5  (e)  revised 36263 

203.17  (b)  revised 36263 

203.18  (aXlXii)     amended;      (1) 
added 36263 

203-19  (c)  removed 36263 

203.22  (a)  revised. 36263 

203.24  (a)(1)  revised 36263 

203.30  (d)  added 36264 

203.36  Removed 36264 

203.38  Revised 36264 

203.40  Amended 36264 

203.42  (a)  revised 36264 

203.43  (cX3)  revised 36264 

203.43b  Removed 36264 

203.43f  (b)  amended 36264 

203.43h  Introductory  text,  (b)  and 

(g)(3)  revised 36264 

203.431  (a)  revised 36264 

203.44  Revised 36264 

203.49  Introductory  text  and  (a) 

amended 36264 

203.51  (2)  amended 36453 

203.204  (a)  revised;  (g)  amended 

36264 

203.251  (8)  revised 36265 

203.255  (bX2)  revised 36265 

203.258  (c)(2)  amended 36453 

203.259a  (aX2XiiKB)  amended 36453 

203.262  Revised 37801 

203.263  Removed 37801 

203.264  Revised 37801 

Correctly  revised 42787 

203.265  (b)  amended 36266 

(a)  revised 37801 

203.268  (a)  revised 37801 

203.281  (bXl)  revised 36266 

203.284  (aXD,  (b)(lXi).  (2Xi)  and 

(e)  amended 36266 


(d)  and  (e)  removed;  (f)  revised 

37801 

203.285  (c)  amended 36265 

(Ore  vised 37801 

203.342  Revised;  Interim 35017 

203.346  Amended 36265 

203.350  Second  undesignated  cen- 
ter heading  and  second  sec- 
tion removed;  interim 35017 

203.355  (a)  introductory  text,  (2), 
(b),  (c)  introductory  text  and 
(g)  introductory  text  revised; 
(aX3)  through  (6)  and  (h) 
added;  interim 35018 

203.356  Revised 36265 

203.358     (b)     introductory     text 

amended 36453 

203.363  (b)  heading  amended 36453 

203.366  (bXD  amended 36453 

203.368  (aXlXii)  amended 36453 

203.369  (aXl)  and  (b)  amended 36453 

203.370  (cX3)  removed;  (cX4)  and 

(5)  redesignated  as  (c)(3)  and 

(4);  Interim 35018 

203.371  Added:  interim 35018 

203.378  (CXD  revised 36265 

(cX3)  amended 36453 

203.379  (a)  introductory  text  and 
(b)  introductory  text  revised 
36265 

(b)  amended 36453 

203.380  (aXlXi)  revised 36265 

(aXlXlii)  amended : 36453 

203.390  (bXl)  revised 36265 

203.402  (f).  (p)  and  (s)  revised;  in- 
terim  35018 

(b).  (c)  and  (kXl)  revised 36266 

(gXD  heading  and  (2)  heading 
amended 36453 

203.402a  (bXD  removed;  (bX2)  and 
(3)  redesignated  as  (bXD  and 
(2);  interim 35019 

203.404  (a)(3)  revised;  (a)(5)  and 

(6)  added:  interim 35019 

203.412  Added:  interim 35019 

203.414  Added:  interim 35019 

203.423  (aXl)  amended 36453 

203.436      Undesignated      center 

heading  added 36266 

203.438  (c)  revised;  interim 35019 

203.471  Revised;  interim 35019 

203.473  (a)  revised;  interim 35019 

203.500  Revised:  interim 35019 

203.501  Amended:  interim 35019 

203.502  (a)  amended:  (b)  revised 
36266 


Note:  Bddkic*  pog*  numten  indteal*  1996  chongac 


46 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1996  THROUGH  FEBRUARY  28,  1997 


TITLE  24  Chapter  ll-Con. 

203.552  (a)  introductory  text  re- 
vised; interim 35019 

203.604  (e)(2)(iii)    and     (iv)    re- 
moved; (e)(2)(v)  redesignated 

as  (e){2){iii);  interim 35019 

(b)  amended 36266 

203.605  Added;  interim 35019 

203.606  (a)  amended;  (b)  introduc- 
tory text  revised;  interim 35020 

203.614  Revised;  interim 35020 

203.616  Revised;  interim 35020 

203.640  Removed;  interim 35020 

203.641  Removed;  interim 35020 

203.642  Removed;  interim 35020 

203.643  Removed;  interim 35020 

203.644  Removed;  interim 35020 

203.645  Removed;  interim 35020 

203.646  Removed;  interim 35020 

203.647  Removed;  interim 35020 

203.648  Removed:  interim 35020 

203.649  Removed;  interim 35020 

203.650  Removed;  interim 35020 

203.651  Removed;  interim 35020 

203.652  Removed;  interim 35020 

203.653  Removed;  interim 35020 

203.654  Removed;  interim 35020 

203.656  Removed;  interim 35020 

203.658  Removed;  interim 35020 

203.659  Removed;  interim 35020 

203.660  Removed;  interim 35020 

203.664  Revised;  interim 35020 

203.665  Revised;  interim 35020 

203.666  (b)  revised;  (c)  and  (d)  re- 
moved; interim 35020 

203.670  (a)  revised 36266 

203.679  (b)(4)  revised 36266 

203.685  Removed 36266 

206.1  Revised 49032 

206.3  Amended 36266,  49032 

Regulation  at  61  FR  49082  eff. 
date  delayed  in  part  to  5-1-97 
67930 

206.8  Added 49033 

206.9  (b)  heading  revised 36266 

(a)  revised 49033 

206.13  Removed 36266 

206.17  (a)  revised 36266 

206.19  (c)  revised .49033 

206.25  (d)  revised 49033 

206.26  (d)  revised 49033 

206.27  (c)(1)  and  (d)  revised 49033 

206.33  Revised 49033 

206.35  Amended 49033 

206.41  (b)  revised 49033 

206.43  Removed 49033 

206.45  (b)  amended 36266 


(e)  added 49033 

Corrected 55188 

206.47  (c)  amended 49033 

206.51  Revised 26984 

206.115  Removed 49033 

206.117  Revised 49033 

206.119  Removed 49034 

206.121  (c)  amended 36266 

(b)  and  (c)  amended 49034 

(c)  corrected 67931 

206.125  (d)(3)  revised 49034 

206.129  (d)(2)(i)  and  (ii)  revised; 

interim 35020 

206.133  (0  revised 49034 

206.209  Revised 49034 

207.258b  (e)  added .....49037 

207.259  (b)(2)(v)  added 49038 

213.501  (Subpart  C)  Revised 60160 

213.751—213.752  (Subpart  D)  Re- 
moved  60160 

213.800  (Subpart  E)  Removed 60160 

220.1—220.249    (Subpart    A)    Re- 
moved  60160 

221  Authority  citation  revised 37801 

Technical  correction 42786 

221.1  (a)  revised 60160 

221.3  Removed 60160 

221.5  Removed 60160 

221.20  (c)  revised 60160 

221.25  Removed 60160 

221.30  Removed 60160 

221.32  Removed 60160 

221.35  Removed 60160 

221.45  Revised 36266 

Removed 60160 

221.50  (a)  revised 60160 

221.57  Removed 60160 

221.60  Removed 60160 

221.65  Removed 60160 

221.70  (a)(2)  amended 36453 

Removed 60160 

221.251  (a)  amended 37801 

233  Authority  citation  revised 36266 

Removed 60160 

233.5  (a)  introductory  text  and 

(b)  revised 36267 

234.1—234.66  (Subpart  A)  Revised 

60161 

234.1  (n)  revised 36267 

234.11  Added 36267 

234.16  (d)  added 36267 

234.25  (b)  revised 36267 

234.26  (1)  added 26984 

234.52  (c)  revised 36267 

234.54  Added 36267 

234.67  Removed 36267 
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234.70—234.79  Undesignated  cen- 
ter heading  removed 36267 

234.70  Revised 36267 

234.85  (a)(2)  amended 36453 

234.251  Revised 60163 

234.256  (a),  (b).  (e)  and  (f)  revised 

60163 

234.259  Revised 60163 

236.3  Added 54503 

245  Authority  citation  revised 57961 

245.10  Revised 57961 

245.15  (a)  revised 57961 

245.205  (b)  and  (c)  amended 57961 

245.405—245.435  (Subpart  E)   Re- 
vised  57962 

245.505—245.530  (Subpart  F)  Re- 
moved  57964 

245.605—245.630  (Subpart  G)  Re- 
moved  57964 

245.705—245.730  (Subpart  H)  Re- 
moved  57964 

247  Authority  citation  revised 47381 

247.2  Amended 47382 

247.3  (a)(2)    and    (b)    amended; 
(a)(3)  redesignated  as  (aX4); 

new  (a)(3)  added 47382 

247.4  (c)  amended 47382 

251.3  Revised 49038 

251.4  Removed 49038 

251.5  Removed 49038 

252.3  Revised 49038 

252.4  Removed 49038 

Correctly  removed 51319 

252.5  Removed 49038 

Correctly  removed 51319 

255.3  Revised 49038 

255.4  Removed 49038 

255.5  Removed 49038 

280.1—280.5  (Subpart  A)  Heading 

removed 42953 

280.1  (a)  revised 42953 

280.5  Amended 42953 

280.10  Redesignated  from  280.100 

and  revised 42953 

280.15  Redesignated  from  280.108 

42953 


280.20  Redesignated  from  280.115 
280.25  Redesignated  from  280.207 
280.30  Redesignated  from  280.303 

280.35  Redesignated  from  280.305; 

Introductory  text  revised 

280.40  Redesignated  from  280.315 


.42953 


.42953 


.42953 


42953 


.42953 


280.45  Redesignated  fl-om  280.320; 

(a)(2)  and  (b)(2)  revised 42953 

280.50  Redesignated  from  280.322 

42953 

(aK4)  and  (6)  revised 42954 

280.55  Redesignated  from  280.330 

42954 

280.60  Redesignated  from  280.335 

42954 

280.100—280.103  (Subpart  B)  Head- 
ing removed 42953 

280.100  Redesignated  as  280.10 42953 

280.103  Redesignated  as  280.15 42953 

280.105—280.115  (Subpart  C)  Head- 
ing removed 42953 

280.105  Removed 42953 

280.110  Removed 42953 

280.115  Redesignated  as  280.20 42953 

280.200—280.225       (Subpart        D) 

Heading  removed 42953 

280.200  Removed 42953 

280.205  Removed 42953 

280.207  Redesignated  as  280.25 42953 

280.210  Removed 42953 

280.215  Removed 42953 

280.220  Removed 42953 

280.225  Removed 42953 

280.300  Removed 42953 

280.303  Redesignated  as  280.30 42953 

280.305  Redesignated  as  280.35 42953 

280.315  Redesignated  as  280.40 42953 

280.320  Redesignated  as  280.45 42953 

280.322  Redesignated  as  280.50 42953 

280.330  Heading  and  (c)(2)  revised 

36267 

Redesignated  as  280.55 42954 

280.335  Redesignated  as  280.60 42954 

290  Heading  and  authority  cita- 
tion revised 32265 

290.30  (a)  amended „ 32265 

290.37  (b)  revised 32265 

290.39  Second  (c)(2)  removed 19188 

(c)(2)  revised 32265 

291.1—291.5  (Subpart  A)  Revised 

55711 

291.100-291.150  (Subpart  B)  Re- 
vised  55712 

291.100  (a)(3)  amended;  (a)(4)  in- 
troductory text  revised 36267 

291.105  (e)  and  (hK2)  amended 36267 

291.110  (b)(1)  amended 36268 

291.115  (b)(2)  revised 36268 

291.200  (Subpart  C)  Revised 55714 

291.300—291.307  (Subpart  D)  Reg- 
ulation at  60  FR  45333  eff. 
date  extended 43966 


Note:  BoidlQC*  pog*  numbws  Indteol*  1996  chongM. 


48 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1996  THROUGH  FEBRUARY  28.  1997 


TTTLE  24  Chapter  ll-Con. 

Regulation  at  60  FR  45333  con- 
firmed   3768 

291.301—291.307  (Subpart  D)  Re- 
vised   3769 

291.400  Revised  (0MB  number) 55714 

291.405  Removed 55714 

291.410  Removed 55714 

291.415  Revised 55715 

291.420  Removed 55714 

291.425  Removed 55714 

291.435  Revised 55715 

291.440  Revised 55716 

Chapter  V— Office  of  Assistant 
Secretary  for  Community  Plan- 
ning and  Development,  Depart- 
ment of  Housing  and  UrtKm  De- 
velopment (Parts  500—599) 

570.405  (e)(4)  revised  (OMB  num- 
ber pending) 32269 

570.415  (c)(l)(i)(C),  (dxaXiXD)  and 
(kK3)(ili)  removed; 
(dK2XiKE)  through  (I)  and 
(k)(3)(iv)  redesigrnated  as 
(dX2XiXD)  through  (H)  and 
(k)(3Kiii):  (a),  (b).  (cXlXiXA). 
(B).  (2).  (dXlXiXA),  (B).  (il). 
(iii),  (2KiXA).  new  (E).  (fXD. 
(2X1),  (gXiXii).  (ill).  (2Xil). 
(3Xi),  (ii).  (iXlXiii).  (2)  and 
(k)(3)(ii)  revised 36458 

570.430  (f)  added  (OMB  number 

pending) 32269 

570.480(b)  revised;  interim 54921 

570.482  (d)(1)  and  (2)  amended; 
(dK3).  (0(3XvXL)  and  (M) 
added:  interim 54921 

570.483  (bXlXiv),  (2Xiii)  and  (3) 
introductory  text  revised: 
(e)(5)  redesignated  as  (eX6>; 
(bXlXv).  (3Xiii)  and  new 
(eX5)  added:  (bX2XiiXA), 
(4Kvi)(D),  (E).  (FX2)  and  new 
(e)(6)  amended:  interim 54921 

570.485  Heading  revised;  (c) 
added:  interim 54922 

570.486  (a)  introductory  text 
amended:  interim 54922 

570.487  (e)  added:  interim 54922 

570.489   (e)(3)   introductory    text 

amended:  (kXl)  redesignated 
as  (1):  (k)(2)  removed;  in- 
terim  54922 

570.493  (aXl)  and  (b)  amended;  in- 
terim   54922 


570.507  (aX2)  heading  revised 32269 

570.606  (c)  revised 51760 

572.1    (a)    designation,    heading 

and  (b)  removed 48797 

572.5  Regulation  at  60  FR  36018 
confirmed:  amended 48797 

572.110  (bXD  amended 48797 

572.115  (a)(2)  revised 48797 

572.120  Regulation  at  60  FR  36018 

confirmed 48797 

572.130  (dX3)  and  (4)  amended 48798 

572.135  Regulation  at  60  FR  36018 

confirmed 48797 

572.140  Revised 48798 

572.200  Revised 48798 

572.205  Revised 48798 

572.210  Regulation  at  60  FR  36018 

confirmed 48797 

(a)  and  (0  revised;  (e)  removed 

48798 

572.220  Regulation  at  60  FR  36018 

confirmed 48797 

(aXD  and  (bXlXiiXC)  revised; 

(aX3)  added;  (bX2Xi)  and  (ii) 

amended 48798 

572.315  Revised 48798 

572.420  (b)  and  (h)  revised;  (c)  and 

(d)  removed 48798 

573  Added .47405 

573.6  OMB  number  pending 47406 

573.7  OMB  number  pending 47406 

573.8  OMB  number  pending 47407 

573.11  OMB  number  pending 47408 

576.1  Re  vised 51548 

576.3  Amended 51548 

576.5  Added S1549 

576J21  Revised 51549 

576.22  Redesignated  as  576.23 51549 

576.23  Redesignated  as  576.25: 
new  576.23  redesignated  from 
576.22  and  revised 51549 

576.25  Redesignated  from  576.23 

51549 

Revised 51550 

576.31   Redesignated  from   576.51 

and  revised 51550 

576.33  Redesignated  from  576.53 

and  amended 51550 

576.35  Redesignated  from  576.55; 

(aXl).  (b)  and  (c)  revised 51550 

576.41^576.45  (Subpart  D)  Re- 
moved  51550 

576.41  Redesignated  from  576.61; 
heading,  (b).  (c)  heading. 
(dXl),  (2).  (e).  (f)  and  (g)  re- 
vised  51561 
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576.43  Redesignated  from  576.63; 
heading,  (a),  (b).  (d)  intro- 
ductory text,  (2).  (0.  (g)  and 
(h)  revised:  (c)  and  (e)  intro- 
ductory text  amended 51551 

576.45  Redesignated  from  576.67; 
(cXl).  (9)  and  (d)  amended; 
(cX2)  and  (3)  redesignated  as 
(c)(3)  and  (4);  new  (cX2) 
added;  new  (cX3),  new  (4),  (f) 
heading  and  (2)  revised 51551 

576.51-^76.55  (Subpart  E)  Redes- 
ignated as  Subpart  C 51550 

576.51  Redesignated  as  576.31 51550 

Redesignated  from  576.71  and 

revised 51552 

576.52  Removed 51550 

576.53  Redesignated  as  576.33 51550 

Redesignated   from   576.73;   (a) 

and  (b)  introductory  text  re- 
vised  51552 

576.56  Redesignated  as  576.35 51550 

Redesignated  from  576.75  and 
revised 51552 

576.56  Redesignated  trom  576.77 

and  revised 51552 

576.57  Redesignated  fivm  576.79; 
(e)  and  (f)  revised;  (h)  redes- 
ignated as  (j):  new  (h)  and  (i) 
added 51552 

576.59  Redesignated  from  576.80 

51553 

576.61—576.67  (Subpart  F)  Redes- 
ignated as  Subpart  D 51550 

576.61  Redesignated  as  576.41 51551 

Redesignated   from   576.81;   in- 
troductory text  amended:  (a) 

and  (b)  added 51553 

576.63  Redesignated  as  576.43 51551 

Redesignated  from  576.83  and 

amended 51553 

576.65  Redesignated  fit)m  576.65 

and  revised 51553 

576.67  Redesignated  a£  576.45 51551 

Redesignated   from   576.89;   (b) 

and  (c)  amended 51553 

576.71—576.80  (Subpart  G)  Redes- 
ignated as  Subpart  E 51550 

576.71  Redesignated  as  576.51 51552 

576.73  Redesignated  as  576.53 51552 

576.75  Redesignated  as  576.55 51552 

576.77  Redesignated  as  576.56 51552 

576.79  Redesignated  as  576.57 51552 

576.80  Redesignated  as  576.59 51553 

576.81—576.89  (Subpart  H)  Redes- 
ignated as  Subpart  P 51550 

Note: 


576.81  Redesignated  as  576.61 51553 

576.83  Redesignated  as  576.63 51553 

576.87  Redesignated  as  576.65 51553 

576.89  Redesignated  as  576.67 51553 

582  Authority  citation  revised 51 169 

582.1  (a)  amended;  (b)  revised 51 169 

582.5  Revised 51169 

582.106  (a)  and  (dX2)  amended 51 170 

582.120  Regulation  at  59  FR  24263 

confirmed 48056 

582.200  Regulation  at  59  FR  24253 

confirmed 48056 

Revised  (OMB  number) "51 170 

582.205  Regulation  at  59  FR  24254 

confirmed 48056 

682.210  Regulation  at  59  FR  24254 

confirmed 48056 

582.215  Regulation  at  59  FR  24254 

confirmed 48056 

582.220  Regulation  at  59  FR  24254 

confirmed 48056 

682.225  Regulation  at  59  FR  24254 

confirmed 48056 

582.230  Revised 51  ]70 

582.300  (aXl)  amended 51 171 

582.305  (a)  amended 51 171 

582.310  (a)  revised 51 171 

582.340  (aXl)  and  (bX2)(i)  revised; 
(bX2),  (3)  introductory  text 
and  (Iv)  amended 51171 

583.1  (a)  amended 51175 

583.5  Revised 51175 

583.125  (b)  revised 51 175 

683.135  (b)  revised 51175 

583.200  Revised 51 174 

583.230  Revised 51 174 

583.300  (f)  revised 51 175 

583.305  Revised 51 174 

583.325  (b)  revised 51176 

683.405  (aXl)  amended 51176 

585.2  Re  vised 52187 

685.4  Amended 52187 

585.305  (mXl)  and  (2)  added;  in- 
terim  25125 

(mXl)  and  (2)  removed 52187 

585.309  (e)  revised 52187 

585.310  (a)  revised 52187 

585.312  Revised 52187 

586.1  Regulation  at  60  FR  42975 

eff.  date  extended 45322 

586.6  Regulation  at  60  FR  42975 

eff.  date  extended 45322 

586.10  Regulation  at  60  FR  42976 

efl.  date  extended 45322 

586.15  Regulation  at  60  FR  42976 

eff.  date  extended 45322 
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TITLE  24  Chapter  V-Con. 

586.20  Regrulation  at  60  FR  42977 

eff.  date  extended 45322 

586.25  Regulation  at  60  FR  42978 

eff.  date  extended 45322 

586.30  Regulation  at  60  FR  42978 

efT.  date  extended 45322 

586.35  Regulation  at  60  FR  42979 

eff.  date  extended 45322 

586.40  Regulation  at  60  FR  42979 

eff.  date  extended 45322 

586.45  Regulation  at  60  FR  42980 

eff.  date  extended 45322 

586.50  Removed;  interim 45321 

Chapter  VII— Office  of  the  Sec- 
retary, DeportmerYt  of  Housing 
orxl  Urtxxi  Development  (Hous- 
ir>g  Assistar>ce  Programs  and 
Public  and  Indian  Housing  Pro- 
grams) (Parts  700—799) 

700  Revised 42943,  42949 

Ctiapter  Vlll-Offlce  of  the  Assist- 
ant Secretary  for 
Housing— Federal  Housing 
Commissioner,  Department  of 
Housing  and  Urtxxi  Develop- 
ment (Section  8  Housing  Assist- 
artce  Programs  arxj  Section  202 
Direct  Loan  Program)  (Parts 
800-899) 

813  Removed 54503 

880.201  Amended 47382 

880.607  (bKlKii).  (2)  and  (cX2) 
amended;  (bXDdii)  redesig- 
nated    as     (bXlXiv);     new 

(bXlMiii)  added 473«2 

882.406  Revised  (OMB  number) 48056 

882.801—882.810  (Subpart  H)  Re- 
vised  48057 

882.802  Regulations  at  58  FR 
13831  and  61  FR  5851  con- 
firmed  48056 

882.803  Regulations  at  58  FR 
13831  and  61  FR  5851  con- 
firmed   48056 

882.804  Regulations  at  58  FR 
13831  and  61  FR  5851  con- 
firmed  48066 

882.805  Regulations  at  58  FR 
13831.  59  FR  24255  and  61  FR 

5851  confirmed 48056 


882.806  Regulation  at  58  FR  13833 

confirmed 48056 

882.808  Regulations  at  58  FR 
13833  and  61  FR  5852  con- 
firmed  48056 

884.102  Amended 47382 

884.216  Existing  text  designated 

as  (a);  (b)  added 47382 

888  Fair  market  rent  schedules 

49576.66132 

C:tiapter  IX— Office  of  Assistant 
Secretary  for  Public  and  Indian 
Housing,  Department  of  Hous- 
ing and  Urban  Development 
(Parts  900-999) 

901  Revised;  interim 68933 

901.10  (bX4)  revised 35634 

913  Removed 54503 

913.106  (d)  and  (e)  redesignated  as 
(e)  and  (0;  new  (d)  added;  in- 
terim  46346 

941  Comment  period  extention 35958 

941.101  Revised  (OMB  number 
pending);  interim 38016 

941.102  Revised;  interim 38016 

941.108  Amended;  interim 38017 

941.201  (a)  amended;  (c)  redesig- 
nated as  (d);  new  (c)  added; 
interim 38017 

941.202  (c)  introductory  text,  (1) 
introductory  text.  (i).  (ii) 
and  (2)  redesignated  as  (c)(1) 
introductory  text,  (i)  intro- 
ductory text.  (A).  (B)  and 
(ii);  new  (cX2)  added;  (c)(3) 
removed;  (0  amended;  in- 
terim  38017 

(cH3)  added 19714 

941.203  Revised;  interim 38017 

941.204  Removed;  interim 38018 

941.205  Revised  (OMB  number 
pending);  interim 38018 

941.206  Removed;  interim 38018 

941.208  Revised;  interim 38018 

941.301—941.306  (Subpart  C)  Re- 
vised; interim 38018 

941.301  OMB  number  pending  38018 

941.303  OMB  number  pending 38018 

941.304  OMB  number  pending 38018 

941.401—941.404  (Subpart  D)  Re- 
vised; interim 38020 

941.404  OMB  number  pending 38021 

941.501  (Subpart  E)  Revised;  in- 
terim  38021 
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941.600—941.616        (Subpart        F) 

Added 19714 

941.602  (a)  revised;  interim 38022 

941.606  OMB  number  pending 19715 

941.610  OMB  number  pending 19716 

950.102  Amended;  interim 46346 

Amended 54503 

950.103  Removed 54504 

950.190  (e)  amended 50219 

950.705  (c)  added;  interim 51182 

950.715  (b)(2)  amended;  interim 51 182 

950.720  (e)  redesignated  as  (eXD; 

(e)(2)  added;  interim 51182 

950.725     (b)(1)     redesignated     as 

(b)(lKi);       (bXlXii)      added; 

(bX2)  revised  (OMB  number 

pending);  interim 51 182 

950.730  (c)(lXi)  amended;  interim 

51182 

950.756  Added     (OMB     number 
pending);  interim 51 182 

950.757  Added     (OMB     number 
pending);  interim 51 182 

953  Revised 40090 

954  Added;  interim 32295 

960.208  Revised 54504 

965.205  (e)  amended 50219 

970.2    (a)(9)    and    (10)    amended; 

(a)(ll)  and  (12)  added 19719 

982.54  (dXl).  (15)  and  (16)  amend- 
ed; (dX17),  (18)  and  (19)  added 

27163 

982.158  (d)  revised 27163 

982.202  (a)  heading  revised;  (bX2) 
amended 27163 

982.205  Heading  and  (aXD  revised 

27163 

982.301  (bK4)  removed;  (bX5) 
through  (17)  redesignated  as 
(bX4)     through     (16);     new 

(bXlO)  amended 27163 

982.307  (bXlXi)  amended 27163 

982.353  (b)  amended 27163 

(a)  and  (0  revised 42131 

982.355  (bX2)  and  (eX4)  revised; 
(bK3)    added;    (eX3)   and    (5) 

amended 27163 

982.401  (jK3XivXB)  revised 27163 

982.451  (cX5)  added 27163 

982.551  (h)(2)  amended 27163 

983.203  (a)(5)  amended 27163 

990.104  (c)  added:  interim 51183 

990.107  (bK2)  amended;  interim 51 183 

990.108  (d)  redesignated  as  (dXD; 
(dK2)  added;  interim 51183 


990.109  (bXl)  redesignated  as 
(bXlKi);  (b)(l)(ii)  added; 
(bX2)  revised  (OMB  number 
pending);  interim 51 183 

990.110(c)(1)  amended;  interim 51183 

990.114     Added     (OMB     number 

pending);  interim 51 183 

990.116     Added     (OMB     number 

pending):  interim 51 183 

adapter  XX-Office  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  3200—3899) 

3282  Authority  citation  revised 

50219 

Guidance  availability 3456 

3282.10  Amended 50219 

3500  Policy  statement 29255,  29258, 

29264,  49398 

Authority  citation  revised 46610, 

50219,  58475 

Effective  date  time  schedule 56624 

3500.2  (b)  amended 29252,  58475 

Regulation  at  61  FR  29252  eff. 

date  delayed 51782 

3500.5  (b)(2)  revised 58475 

3500.7  (e)(3)  amended 58476 

3500.8  (c)(2)  amended 29252,  58476 

Regulation  at  61  FR  29252  eff. 

date  delayed 51782 

3500.13  (b)(2)  amended 58476 

3500.14  (b)  amended;  (g)  heading 

and  (1)  amended 29252 

Regulation  at  61  FR  29252  eff. 

date  delayed 51782 

(RXlXvi)    and    (vll)    amended; 

(gXlXviii)  removed 58476 

3500.15  (bXl)   introductory   text 
revised 29252 

Regulation  at  61  FR  29252  eff. 
date  delayed 51782 

Heading  revised;  (a),  (b)  intro- 
ductory text.  (1)  introduc- 
tory text  and  (3X1)  amended 

58476 

3500.17  (b).  (cXlXi)  and  (d)(l)('ii) ' 

amended 29252,  58476 

(b)  and  (c)(4Xi)  amended 46510 

(m)  revised;  (nXD  and  (4Xiii) 
amended 50219 

Regulation  at  61  FR  29252  eff. 

date  delayed 51782 

3600  Appendix  B  amended 29253,  58476 
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TITLE  24  Chapter  XX-Con. 

Appendix  D  revised 29254,  55477 

Appendix  D  correctly  revised 
41944 

Regulations  at  61  FR  29253. 
29264  and  41944  eff.  date  de- 
layed  51782 

Appendixes  E  and  N  renjoved; 
Appendix  F  redesignated  as 
Appendix  E 55479 

Proposed  Rules: 

0 30013 

10 42722 

35 29170 

36 29170 

37 29170 

42 53341 

92 53341.  65298 

100 2000.  4882 

206 21918 

215 5334 

219 .5334 

221 5334 

236 A334 

290 5334 

342 54414 

511 5334 

570 50664.  51556.  5334 

572 53276 

574 .5334 

576 A334 

^O W ••*■•••••■*■•■••«■«*■■***■*■**•••••■*****■■*■■■■■■*********  a^^^^^^^v 

583 5334 

586 5334 

882 5334 

886 5334 

886 5334 

888 20982 

889 5334 

890 5334 

900—999  (Ch.  K) 39812,42939 

901 50358 

906 5334 

7^1 • ••• ...••.••••••••..•. ...^h^w^ 

950 5334 

96» 5334 

970 5334 

983 5334 

985 63930 

3282 8664 

3600 21394.46511.69065 


TITLE  25-INDIANS 

Chapter  I— Bureau  of  Indian  Af- 
fairs. Department  of  ttie  Interior 
(Parts  1-299) 

10  Added 34374 

10.1  Corrected 65473 

10.5  Heading  corrected 65473 

10.8  Heading  corrected 65473 

10.9  Corrected 65473 

10.11  Corrected 65473 

63  Added 32274 

63.15  0MB  number  pending 32274 

63.33  0MB  number  pending 32274 

63.34  OMB  number  pending 32274 

65  Removed 27780 

66  Removed 27780 

76  Removed 27780 

151.11  Heading  revised 1057 

151.12  Existing  text  designated 

as  (a);  (b)  added 18083 

211  Revised 35653 

212  Re  vised 35661 

250  Removed 59332 

271  Removed 49060 

272  Removed 49060 

274  Removed 49060 

277  Removed 49060 

278  Removed 49060 

CtKipter  II— Indian  Arts  and  Crafts 
Board.  Department  of  ttte  Inte- 
rior (Parts  300-399) 

309  Added 54555 

309.2  (c)  and  (d)  corrected 57002 

309.3  (bXD  corrected 57002 

Ctiapter  IV— Office  of  Navajo  and 
Hop!  Indian  Relocation  (Parts 
700-799) 

700.801—700.839       (Subpart       R) 

Added;  interim 35667 

CtKipter  V— Bureau  of  Indian  Af- 
fairs, Department  of  ttie  Interior, 
and  Indian  Heaitti  Service.  De- 
partment of  Heaitti  and  Human 
Senses  (Parts  900—999) 

Chapter  V  Established 32501 
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Ctiapter  VI— Office  of  tt»e  Assist- 
ant Secretary— Indian  Affairs. 
Department  of  ttie  Interior  (Parts 
1000-1099) 

1001.7  Added 17S31 

1001.8  Added 17832 

1001.9  Added 17832 

1001.10  Added 17832 

C:tiapter  VII— Office  of  ttie  Special 
Trustee  for  American  Indians. 
Department  of  ttie  Interior  (Parts 
1000-1099) 

Chapter  Vn  Established 67932 

Proposed  Rules: 

1-299  (Ch.  I) 17857.  18100 

1 27821 

2 31875 

5 36671 

11 35158 

8664 

12 35163 

21 33876 

40 7395 

45 34399 

92 39606 

142 31470 

144 24731 

150 27822 

152 34400 

154 30559 

161 29327 

162 30560 

166 27824 

169 37417 

171 35167 

175 29040 

214 41365 

215 44019 

217 27831 

250 19600 

256 36829 

271 27833 

272 27833 

274 27833 

277 27833 

278 27833 

286 4497 

290 29044.  37022 

7742 

291 25604 

525 21394 


TITLE  26-INTERNAL  REVENUE 

Cttapter  I— Intenxil  Revenue  Serv- 
ice. Department  of  ttie  Treasury 
(Parts  1-799) 

1  Authority  citation  amended 17573, 

18676.  19189,  27259.  30138.  33314. 

33322,  33336,  42169.  60545,  65322. 

65951.  66213.  67455.  67719,  67938. 

68151,69029 

Authority  citation  corrected 39072, 

40993,  47821 

Authority  citation  amended  ....18.  617. 

927.  2282.  3459.  3793 

Technical  correction 6874 

1.26-3  Added 66214 

1.25-3T  (g)(l)(iii)  and  (p)  removed 

66215 

1.42-16T  Added 3793 

1.45B-1T  Removed 67213 

1.62-2  (h)(1)  amended 27005 

I.108(c>-1  Added 65322 

1.108(c)-lT  Removed 65322 

1.132-6  (8)  and  (t)  added 27006 

1.141-0  Added;  eff.  6-16-97 2283 

1.141-1—1.150-2         Undesignated 
center  heading  revised;  eff. 

5-16-97 2283 

1.141-1  Revised;  eff.  5-16-97 2284 

1.141-2  Added;  eff.  6-16-97 2284 

1.141-3  Added;  eff.  5-16-97 2286 

1.141^  Added;  eff.  5-16-97 2291 

1.141-6  Added;  eff.  5-16-97 2296 

1.141-6  Added;  eff.  5-16-97 2297 

1.141-9  Added;  eff.  5-16-97 2297 

1.141-12  Added;  eff.  5-16-97 2298 

1.141-14  Added;  eff.  5-16-97 2301 

1.141-15  Added;  eff.  5-16-97 2302 

1.141-16  Added;  eff.  5-16-97 2302 

1.142-0  Added;  eff.  5-16-97 2302 

1.142-1  Revised;  eff.  6-16-97 2302 

1.142-2  Revised;  eff.  5-16-97 2302 

1.14»-1  Redesignated  as  1.7703-1; 

eff.  6-16-97 2283 

1.144-0  Added;  eff.  5-16-97 2303 

1.144-1  Revised;  eff.  6-16-97 2303 

1.144-2  Revised:  eff.  5-16-97 2303 

1.144-3  Removed;  eff.  5-16-97 2283 

1.146-0  Added;  eff.  5-16-97 2303 

1.146-1  Added;  eff.  5-16-97 2303 

1.145-2  Added;  eff.  5-16-97 2303 

1.147-0  Added;  eff.  6-16-97 2304 

1.147-1  Added;  eff.  6-16-97 2304 

1.147-2  Added;  eff.  5-16-97 2304 

1.148-6  (a)(3)  and  (dXl)(iii)  added; 

eff.  6-16-97 2304 
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1.150-1  (a)(3)  added:  (b)  amended: 

eff.  5-16-97 2304 

1.150-4  Added;  eff.  5-16-97 2304 

1.163-7  (a)  amended 30138 

1.163(d)-l  Added 45322 

1.163(d>-lT  Removed 46322 

1.166-3T  Added 32464 

1.168(h)-l  Added 18474 

1.168(i)-2  Added 18477 

1.170A-1  (h)  and  (1)  redesigmated 
as  (j)  and  (k):  new  (h)  added: 

new  (k)  revised 46951 

1.170A-13  (f)  revised 46952 

1.274-1  Amended 27004 

1.274-2  Heading,  (fX2Xi)  heading 
and      (iii)      revised;      (cX6) 

amended;  (g)  added 27004 

1.338-0  Amended 2268.  3459 

1.338-3  (b)(4)  revised;  (dXSXii) 
Examples      1      through      4 

amended 2268 

1.338-4  (aM5).  (cX4).  (dX2XiIl). 
(gX2)        and        (JX3XiXAX2) 

amended;  (h)  revised 3459 

1.338-4T  Removed 3461 

1.338(b)-2T  (bX2).  (cXD  and 
(3Xiii)  revised;  (cX4)  added: 
(d)  Elxample  1  and  2  amended 

2269 

1.338(b)-3T  (eXl).  (fXD  and  (2)  re- 
vised; (j)  amended 2269 

1.338(i)-l  (a)  and  (b)  revised 3461 

1.351-1  (aX3)  added 19189 

(cK6)    redesignated    as    {cX7): 

new  (cX6)  added 19544 

1.367(a)-3  Added 48437 

1.367(a)-3T  (a),  (c)  and  (d)  revised 

48441 

1.367(e)-0  Removed 42149 

1.367(e)-0T  Added .42149 

1.367(e)-l  Removed 42149 

1.367(e)-lT  Added 42149 

1.382-1  Amended 33314 

1.382-2  (a)(lXiv)  added:  (fX18Xl) 
redesignated  as  (aX3Xi): 
(aXlXiii)     and     new     (3X1) 

amended 33315 

1.382-2T  (eX2Xiv)  Example  1.  2, 
(f)(4).  (5).  (18Xi)  and 
(hX2XiXA)  amended:  (fXD  re- 
designated as  (fXlXi):  new 
(f)(l)(i)  heading.  (11)  and  (Iii) 

added 33315 

1.382-5T  Added 33314 

1.382-8T  Added 33314 

1.401(a)-4  Amended 14247 


1.446-4  (aX2Xii)  and  (iii)  redesig- 
nated as  (aX2Xlii)  and  (iv); 
new    (a)(2)(ii)    added:    (e)(4) 

amended 30138 

1.469-1  (hX2)  amended 33322 

1.4e9-ST  (dKA)  and  (B)  redesig- 
nated as  (dXD  and  (2) 14247 

1.475-0  Added 47719 

1.475(a)-3  Added 47720 

1.475(b)-l  Added 47720 

1.475(b)-lT  Removed 47719 

1.475(b)-2  Added 47722 

1.475(b)-2T  Removed 47719 

1.475(b)-4  Added 47722 

1.475(0-1  Added 47723 

1.475(c)-lT  Removed 47719 

1.475(0-2  Added 47725 

1.475(c)-2T  Removed 47719 

1.475(d)-l  Added 47725 

1.475(d)-lT  Removed 47719 

1.475(e)-l  Added 47725 

1.475(e>-lT  Removed 47719 

1.482-0  Amended 21954 

1.482-7  (cX2)  and  (3)  removed; 
(cX4).  (5),  (jX2)  introductory 
text  and  (i)  through  (v)  re- 
designated as  (cK2),  (3)  and 
(J)(2X1)  introductory  text 
and  (A)  thonigh  (E);  (cXlXD. 
new  (2Xii)  and  (f)(3XiiiXE) 
Example  8  revised;  (cKlXiv). 
new  (jX2Xi)  heading  and  (ii) 
added;     (f)(3Xii)     and     new 

(jK2Xi)  amended 21954 

Corrected 33464 

1.483-2T  Removed 30138 

1.483-4  Added 30138 

1.581-1  Revised 44588 

1.581-2  (a)  removed;  (b)  and  (c) 
redesignated  as  (a)  and  (b); 

new  (a)  amended 44588 

1.584-2  (b)(1)  and  (2)  designation 

removed 19544 

1.584-4  (a)(1)  and  (2)  removed:  (a) 

amended:  (e)  added 19544 

(a)  corrected 39072 

1.597-2  (cX5)  amended 33322 

1.597^  (gX3)  amended 33322,  33323 

1.671^  (a)  amended 19191 

1.677(a)-l  (d)  amended 19191 

1.721-1  (O  added 19189 

1.731-2  Added 47938 

Table  corrected 8086 

1.761-1  (a)  revised 44688 

1.86^^  Added « 40545 


Note: 
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1.863-1  (a),  (b)  and  (c)  revised;  (e) 

added 60545 

(e)  correctly  revised 65323 

1.863-2  Revised 60546 

(c)  corrected 45323 

1.863-3  Redesignated  as  1.863-3A 

40545 

Added 40547 

(h)  correctly  revised 45323 

1.86a-3A— 1.863-3AT  Undesig- 

nated center  heading  added 

40545 

1.863-3A       Redesignated       from 

1.863-3 60545 

1.863-3AT      Redesignated      from 

1.863-3A 60545 

1.863-3T  Redesignated  as  1.863- 

3AT 60545 

1.863-4  Heading  and  (a)  revised 60550 

1.863-5  Removed 60560 

1.882-0  Corrected 15891 

1.882-5  (a)(6),  (8)  Example  1. 
(bX3),  (0X2X1)  and  (dX6)  cor- 
rected  15891 

1.884-1  (e)(5)  Example  1  corrected 

14247 

1.884-5  (e)(4)(ii)  corrected 14248 

1.897-1  (fXlXill)  corrected 14248 

1.902-0  Added 927 

1.902-1  Redesignated  as  1.902-3 927 

Added 928 

1.902-2  Redesignated  as  1.902-4 927 

Added 937 

1.902-3  Redesignated  from  1.902-1 

927 

Concluding  text  designated  as 
(1);  heading,  (a)  Introductory 

text  and  (1)  revised 940 

(1)  corrected 7155 

1.902^  Redesignated  from  1.902-2 

927 

(b)  amended 940 

1.904(0-3  (a)  and  (b)  amended 33323 

1.936-6  (bXl)  amended 21347 

(bXD  corrected 39072 

1.952-1  (e)  and  (0  added 18 

1.952-2  (cXl)  revised 20 

1.954-1  (dX4Xili)  Example  revised 

20 

1.954-2     (bX3).      (gX2XiiXBX/Xi) 

and  (2)  revised 21 

1.957-1    (c)    Examples    8    and    9 

amended 21 

1.960-1  (i)  added ".'."."21 

1.1001-1  (g)  revised 30139 

1.1001-3  Added 32930 

Note:  Boldkica  pog*  nunban  kidkKtf*  I9M 


(g)  Example  5  corrected 47822 

1.1001-4T  Added 32664 

1.1012-1  (g)  revised 30139 

1.1044(a)-l  Added 65322 

1.1044(a)-lT  Removed 65322 

1.1060-lT   (aK2)   redesignated   as 

(a)(2Xi):       (aX2Xii)      added; 

(aX3).  (bX4)  and  (g)  Example 

3  amended;     (dK2),     (eXD. 
(f)(3Xi).  (g)  Examples  1.  2  and 

4  and  (hX3)  revised 2272 

1.1254-0  Amended 53063 

1.1254-2  (dXlXii)  revised 53063 

1.1254-3  (bXlXi).  (ii),  (dXlXi)  and 

(ii)  revised 53063 

1.1254-4  Added 53063 

1.1264-6  Amended 53066 

1.1271-0  (b)  amended 30139 

(a)  and  (b)  amended;  (b)  intro- 
ductory text  revised 617 

1.1272-1  (bX2Xii).  (c)  and  (d)  re- 
vised; (fX2)  and  (j)  Examples 

5  and  7  amended 30140 

1.1273-1    (a)    amended:    (cXlXil) 

and  (f)  Example  4  revised 30141 

1.1274-2  (e)  amended:  (g)  revised; 

(j)  added 30141 

1.1275-2  (g).  (h)  and  (j)  added 30142 

1.1275-2T  Removed 30143 

1.1275-3  (bXlXi)  revised 30143 

1.1275-4  Added 30143 

(aX2Xvi)    amended;    (aX2Xvli) 
redesignated    as    (a)(2)(viii): 

new  (a)(2)(vii)  added 618 

1.1275^  (aXl).  (bX2).  (cXl).  (5). 
(d)  introductory  text.  Elxam- 
ples  4  through  9.  (eX2)  and 
(3Xv)  introductory  text  re- 
vised; (aX3Xi)  introductory 
text,  (ii),  (cX3Xii)  and 
(e)(3Xv)  Example  3  amended; 
(aX5),  (6)  and  (d)  Example  10 

added 30153 

1.1275-6  Added 30156 

1.127S-7T  Added 618 

1.1286-2T  Added 621 

1.1291-0  Added .: 68151 

1.1291-OT  Introductory  text  and 

table  amended 68151 

1.1291-9  Added 68151 

(dX2Xi)  corrected 7155 

1.1291-9T  Removed 68153 

1.1291-10  Added 68153 

1.1291-lOT  Removed 68154 

1.1341  (fX2Xi)  amended „ 33323 

1.1368-0  Amended 67455 
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TITLE  26  Chapter  l-Con. 

1.1368-1  (g)  heading  and  (1)  re- 
vised; (g){2Kiv)  added 67456 

1.1377-0  Added 67455 

1.1377-1  Added 67456 

1.1377-2  Added 67457 

1.1377-3  Added 67458 

1.1394-0  Added 27259 

1.1394-1  Added 27259 

1.1501-1  Removed 33325 

1.1502-0  Revised 33325 

1.1502-1  (b),  (f)(1)  and  (2)  Intro- 
ductory   text    revised;    (fK4) 

and  (j)  added 33325 

1.1502-2  (h)  revised 33326 

1.1502-9  (a)  and  (f)  Example  5 33323 

1.1502-11  (aK2).  (3).  (4)  and 
(b)(2Kiil)  Examples  1,  2  and  3 
33323 

(c)   redesigrnated    from    1.1502- 
15(b);  new  (c)  heading  added 

33326 

1.1502-12  (b)  amended 33323 

1.1502-13  (cK7Xil)  Example  10. 
(gX5)   Example   4  and  (h)(2) 

Examples  1  and  2 33323 

1.1502-15  (aKD  and  (3)  amended 

33323 

(b)  redesignated  as  1.1502-ll(c); 

redesignated  as  1.1502-15A 33326 

1.1502-15T  Added 33326 

1.1502-18  (f)(l)(li).  (iii).  (2X1).  (ii). 

(4)  Example  and  (5) 33323 

1.1502-20  (aXD.  (cX4)  Example  7 
and  (gX3)  Elxamples  1  and  2 

amended 33323 

1.1502-21  ibXl).  (2X1)  and  (eXlXD 

amended 33323 

Redesignated  as  l.lSaa-21A 33326 

1.1502-21T  Added 33328 

1.1502-22  (aXlXil).  (3)  and  (bXD 

amended 33323 

Redesignated  as  1.1502-22A 33333 

1.1502-22T  Added 33333 

1.1502-23  Amended 33323 

Redesignated  as  1.1508-23A 33334 

1.1502-23T  Added 33334 

1.1502-26  (aKlXii)  amended 33323 

1.1502-32  (bX5)  Example  2  amend- 
ed  33323 

1.1502-41  (a)  and  (b)  amended 33323 

Redesignated  as  1.15Q2-11A 33334 

1.1502-42  (fX4XiXA)  and  (J)  Exam- 
ple 4 33324 

1.1502-43  (bX2Xv)  through  (vlll) 

amended 33324 


1.1502-44  (bX2)  and  (3)  amended 

33324 

1.1502-47  (h)(2Xi)  through  (iv). 
(vll)  Example.  (3Xiii).  (iv). 
(V).  (4X1).  (li).  (iii).  (kX5). 
(l)(3Xi).  (mX2Xii).  (3X1). 
(vlXA).  (vii).  (ix).  (5)  Exam- 
ple  4,   (oX2Xi).    (ii)   and   (q) 

amended 33324 

1.1502-78  (a)  amended 33324 

1.1502-79      (aXl)(i)      and      (bXD 

amended 33324 

(cXD,  (dXl)  and  (eXD  amended 

33325 

(a)    and    (b)    redesignated    as 
1.1502-79A(a)  and  (b);  new  (a) 

and  new  (b)  added 33334 

1.1502-80  (c)  amended 33325 

1.1502-90T  Added 33336 

1.1502-91T  Added 33337 

1.1502-92T  Added 33341 

1.1502-93T  Added 33351 

1.1502-94T  Added 33352 

1.1502-95T  Added 33355 

1.1502-96T  Added 33362 

1.1502-98T  Added 33364 

1.1502-99T  Added 33364 

1.1502-100  (c)(2)  amended 33325 

1.1503-2  (dX2Xi).  (ii).  (4)  Exam- 
ples 1  and  2.  (gX2XvilXBXl). 
(2).  (E).  (G)  Examples  1  and  2 

and  (hX3)  amended 33325 

l.lSOa-OA— 1.1502-51A  Undesig- 
nated center  heading  revised 

33325 

1.1502-OA  Removed 33325 

1.1502-lA  Removed 33325 

1.1502-2A  Removed 33325 

1.1502-3A  Removed 33325 

1.150a-10A  Removed 33325 

1.1502-llA  Removed 33325 

1.1502-12A  Removed - 33325 

1.1502-13A  Removed 33325 

1.1502-14A  Removed 33325 

1.1502-15A  Removed 33325 

Redesignated    from    1.1502-15; 

heading  revised;  (b)  added 33326 

1.1502-16A  Removed 33325 

1.1502-17A  Removed 33325 

1.1502-18A  Removed 33325 

1.1502-19A  Removed 33325 

1.1502-21A  Redesignated  flrom 
1.1502-21;  heading  revised; 
(dX4).  (eX3)  and  (h)  added 33328 


Note: 


1996 
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1.1502-22A  Redesignated  firom 
1.1502-22;     heading     revised; 

(dX3)  and  (e)  added 33333 

1.1502-23  A  Redesignated  firom 
1.1502-23;  heading  revised;  ex- 
isting  text  redesignated  as 

(a);  (b)  added 33334 

1.1502-30A  Removed 33325 

1.1502-31A  Removed .33325 

1.1502-32A  Removed 33325 

1 .  1502-33 A  Removed 33325 

1.1502-34 A  Removed 33325 

1.1502-35A  Removed 33325 

1.1502-36A  Removed 33325 

1.1502-37A  Removed 33325 

1.1502-38A  Removed 33325 

1.1502-39A  Removed 33325 

1.1502-40A  Removed 33325 

1.1502-41A  Removed 33325 

Redesignated     from     1.1502-41; 

beading  revised;  (c)  added 33334 

1.1502-42A  Removed 33325 

1.1502-43A  Removed 33325 

1.1502-14A  Removed .33325 

1.1502-45A  Removed 33325 

1.1502-46A  Removed 33325 

1.1502-47A  Removed .33325 

1.1502-48 A  Removed 33325 

1.1502-49A  Removed 33325 

1.1502-50 A  Removed 33325 

1.1502-51  A  Removed 33325 

1.1502-79A  Added;  (a)  and  (b)  re- 
designated from  1.15Qe-79A(a) 

and(b) 33334 

1.1503-2A  (OdXi)  introductory 
text.   (C),   (2X1).  (ii)  and  (4) 

Example  2  amended .33325 

1.1552-1  (aX3Xi)  and  (bXD  amend- 
ed  33325 

1.6038B-1T  (bX2Xi)  amended;  (e) 

added 42177 

1.6045-1  (q)  amended 53060 

1.6045-lT  Added 53060 

1.6045-2  (i)  amended 53060 

1.6045-2T  Removed 46720 

Added .53060 

1.6049-4  (bXl),  (2)  introductory 
text.  (3).  (4)  amended;  (bX5) 
added;  authority  citation  re- 
moved  17573 

1.6049-5  (bXD  introductory  text 
revised;  (c)  amended;  author- 
ity citation  removed 17573 

1.6049-6    (e)(4)    redesignated    as 

(eX5);  new  (eX4)  revised 17574 

(eX4)  corrected 40993 

Note:  Bddtoce  page  numbws  btdcei*  1996 


1.6049-8  Added 17574 

1.6081-2  Added 69029 

1.6081-2T  Removed 69029 

1.6081-3T  Removed 69029 

1.6061-4  (a)  and  (c)  revised;  (d) 

and  (e)  added 69030 

1.6081-lT  Removed 69030 

1.6081-6  Added 69030 

1.6081-7  Added 69030 

1.6115-1  Added 65954 

1.6655(e)-l  Addei 65322 

1.6655(e)-lT  Removed 65322 

1.6662-0  Corrected 14248 

1.66e2-5T  (e)(4Xiii)  corrected 14248 

1.6662-6  (dX2XiiiXA).  (D)  and  (e) 

Example  corrected 14248 

1.6695-1  (bXD  amended 65320 

1.6695-lT  Removed 65320 

1.7703-1  Redesignated  ftom  1.143- 

1;  eff.  5-16-97 2283 

18.1377-1  Removed 67458 

20.2044-lT  Added 7156 

20.2056A-0  Amended 60653 

20.2056A-2  (d)  added 60653 

20.2056A-2T  Removed 60659 

20.2056(b)-7T  Added 7156 

20.2056(b>-10T  Added 7157 

26.2601-1  (bXlXvXD)  Examples  2. 
4,  5.  (4Xi)  and  (c)  corrected;  . 
(bXSXiii)  introductory  text. 
(A)  introductory  text.  (7). 
(2),  (B)  and  (C)  correctly  des- 
ignated as  (bX3XiiiXA)  intro- 
ductory text,  (7)  introduc- 
tory text.  (j).  («).  (.2)  and  (J); 
new  (bX3XiiiXA)(J)  correctly 
revised;  (bX3Xiii)(B)  cor- 
rectly added 29653 

(bX3)(iiiXB)  amended 43666 

26.2612-1    (aX2Xii)    and    (bXlXD 

corrected 29653 

26.2632-1  (dXl)  corrected 29654 

26.2642-2  (bX3XiiXB)  corrected 29654 

26.2642-4  (aX3)  and  (b)  Example  5 

corrected 29654 

26.2642-5  (bXD  amended 43656 

26.2652-1  (aX2)  and  (6)  Examples  1 

and  5  corrected 29654 

26.2654-1  (aXlXiiXA).  (5)  Exam- 
ples   6.    8.    (bXlXiiXA)    and 

(C)(i)  corrected 29654 

(aXlXiiXB)  revised 43656 

26.2662-1  (cX2Xvi)  Example  1  cor- 
rected  29664 

26.2663-2  (cX2).  (d)  Example  3  and 

(e)  corrected 29664 


58 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1996  THROUGH  FEBRUARY  28.  1997 


TTTLE  26  Chapter  l-Con. 

31  Authority  citation  amended 

27008 

Technical  correction 40993 

Authority  citation  amended 24 

31.3402(f)(5)-l  (a)  heading,  (b) 
heading  and  (c)  added;  (a) 
amended;  authority  citation 

removed 24 

31.3402(n(5)-2T  Removed 24 

31.3406(g)-l  (d)  added 17574 

31.6011(a)-4  (b)  amended 27008 

31.6011(a)-4T  Removed 27008 

40.6011(a)-l  (c)  amended;  (d)  re- 
moved  58005 

40.6011(a)-2  (bX2)  amended 58005 

40.6302(c)-l  (bXlXii),  (5Xii). 
(6Xiii).  (cX2Xiv).  (3Xiii)  and 
(g)  removed;  (bXlXiii). 
(SXiii).  (cX3Xiv).  (e)  and  (f) 
redesignated  as  (bXlXii). 
(5Xii).  (cX3Kiii).  (0  and  (g); 
(a).  (bXlXi).  new  (5Xii). 
(6Xii).  (cX2XiXA).  (iiiXB)  and 
new   (fX3Xii)   amended;   new 

(e)  added 58005 

40.6302(c)-2  (bX2XiXA)  and  (iiXB) 

amended;  (c)  revised 58005 

40.6302(c)-3  (0  and  (g)  redesig- 
nated as  (g)  and  (h);  (bXlXii). 
(3)  and  new  (h)  amended;  new 

(0  added 58006 

40.6302(c)-4  (d)  redesignated  as 
(e);   (a).   (bXD  and   new  (e) 

amended;  new  (d)  added 58007 

40.6302(c)-5T  Removed 58007 

40.9999-1     Examples     1     and     3 

amended 58007 

48  Authority  citation  revised 66216 

48.4082-2  (a)  amended 58007 

48.4082-5T  Added 66216 

48.4083-1  (bXD  introductory  text 

and  (dXD  amended 58007 

48.4101-1  (fX3XiiXD)  corrected 28053 

48.6427-7  Removed 58007 

48.6714-1  Redesignated  as  48.6715- 

1 58007 

48.6715-1  Redesignated  ft-om 
48.6714-1;     (a)     introductory 

text  amended 58007 

48.6715-2T  Added 66216 

49.4291-1  (Subpart  F)  Added 58007 

53.6011-1  (b)  amended 26 

53.6071-lT  Added 26 

301  Authority  citation  amended 

26790,  33367.  65320.  66220.  67459 
301. 6011-2T  Added 53060 


301.6061-1  Revised 65320 

301.6061-lT  Removed 66320 

301.6103(n>-l  (a)  introductory 
text.  (2),  concluding  text,  (d) 
introductory  text.  (2),  (e)(1) 
and  (2)  amended;  (ej(3)  added; 
authority  citation  removed 

66218 

301.6103(1K14)-1  Redesignated 
from  301.6103(1X14)-1T;  head- 
ing amended 66220 

301.6103(1)(14)-1T  Redesignated  as 

301.6103(1X14)-1 66220 

301.6109-1  (aXl).  (b).  (c),  (d)(2).  (f), 
(g)  and  (h)  revised;  (dX3)  and 

(4)  added 26790 

(dX3Kiv)(AX7)  correctly  re- 
vised; (hXl)  corrected 33657 

(bX2Xiii)  and  (iv)  amended; 
(d)(2)  redesignated  as 
(dX2Xi);  (b)(2Xv),  new 
(dX2Xi)     heading     and     (ii) 

added 66588 

301.6156-1  Removed 58008 

301.6206-1  Removed 58008 

301.6231(aX7)-l    Redesignated    as 

301.6231(a)(7)-lT 37683 

Added 67459 

301.6231(aX7)-lT        Redesignated 

from  301.6231(a)(7)-l 37683 

Removed 67459 

301.6321(a)(7)-2  Added 67462 

301.6335-1  (c)(3)  revised;  (c)(4) 
through  (9)  redesignated  as 
(c)(5)  through  (10);  new  (cX4) 

added 66217 

301.6402-7  (gX2Xiii),  (3)  Example 
2     and     (hXlXii)     Example 

amended 33325 

301.6415-1  Removed 58008 

301.6416-1  Removed 58008 

301.6417-1  Removed 58008 

301.6418-1  Removed 58008 

301.6419-1  Removed 58008 

301.6420-1  Removed 58008 

301.6421-1  Removed 58008 

301.6423-1  Removed 58008 

301.6651-1  (cX3)  amended 69031 

301.6651-lT  Removed 69031 

301.6675-1  Removed 58008 

301.6905-1    Undesignated    center 

heading  revised 58008 

301.7001-1    Undesignated    center 

heading  removed 58008 


Note:  BoWkic*  pog*  nuntMn  Indfcat*  1996  changM. 
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301.7011-1    Undesignated    center 
heading  and  section  removed 

58008 

301.7232-1  Removed 58008 

301.7328-1  Removed .58008 

301.7503-1  (a)  amended;  (b)  re- 
vised; (c)  removed.. ,42179 

301.7701-1  Revised 66588 

301.7701-2  Revised 66589 

301.7701-3  Revised 66590 

301.7701-1  (b).  (cKD.  (2)  Examples 

1  and  3  amended;  (f)  added 66992 

301.7701-4(e)  Added I9191 

301.7701-6  Revised .66593 

301.7701-7  Removed 46593 

301.9100-lT  Added .33367 

301. 9100-2T  Added .33368 

301. 9100-3T  Added .33368 

601.101  (b)  amended;  (c)  removed 
58008 

601.102  (bK2Mi)  and  (ii)  revised; 
(bK2Kiii).  (iv)  and  (c)  re- 
moved  SMog 

601.104    (a)(4)   and   (5)   removed; 

(c)(4)  amended .58008 

601.201  (aX2)  amended .58008 

601.202  (cXl)  amended 

601.203  (aXl)  amended 

601.301—601.328  (Subpart  C)  Re- 
moved  

601.401— «)1. 405  (Subpart  D) 
Heading  revised 

601.402  Removed 

601.403  Removed 

601.404  Removed .58008 

601.405  Removed 

601.9000  (Subpart  J)  Removed 

602  Technical  correction 40993 

Technical  correction 6874 

602.101  (c)  table  corrected  (OBfB 

numbers) 14248 

(c)  table  amended  (OMB  num- 
bers)17574.  19192.26792.27008, 
30159.  33321.  33335.  33366.  33370. 
42178.  46720.  53066.  58006.  60660. 
60559,  65323.  66956.  66693. 67458. 
67462.  67726.  681 S4.  68641. 69031 
(c)  table  amended  (OMB  num- 
bers)  J4,  941 

(c)  table  amended  (OMB  nom- 
bers);  eff.  5-16-97 J2306 

Proposed  Rules: 

1-799  (Ch.  I) .68697 

3S63 


1 14517.  15204.  15743.  17614,  20503. 

20766.  20767,  21985,  21988.  27036. 

27833,  27834.  281 18.  28821.  30845. 

31426,  31473,  31474,  32728.  35696, 

36320,  39104.  42217.  42401,  43695. 

44023.  44024.  48656.  49279.  49715. 

50778,  51256.  52902.  53161,  53688. 

56647,  58020.  58152.  58798.  65371. 

66000.  67260.  67508,  67510.  67512. 
67752.68175 

71.  72.  77.  81,  361,  694.  955,  1700,  1701, 

1702,  2064,  2068,  2335,  2336,  2633 
3244,  3848,  4024.  5355.  6749,  8086 

20 43197 

7188 

25 ...16623,43197 

26 29714 

31  17614.  20767.  28823.  36320.  42401 

32 20767 

35a         17614.  20767.  28823.  42401 

« 66246 

53 84 

301     17265.  17614.  20503.  21989,  28823, 
30012,42401,53161 

■ 77,  955,  2068,  4024 

502 17614,  28823.  42401 

503 17614,  28823,  42401 

509 17614.  28823.  42401 

513 17614.  28823.  42401 

514 17614,  28823.  42401 

516 17614,  28823.  42401 

517 17614,  28823.  42401 

520 17614.  28823.  42401 

521 17614.  28823. 42401 

602 81 

TITLE  27-ALCOHOL.  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chap>rer  I— Bureau  of  Alcohol.  To- 
bacco and  Firearms,  Depart- 
ment ot  fho  Treasury  (Parts 
1-299) 

1  Revised 26097 

1.3  (b)  removed;  (c)  redesignated 

as  (b);  new  (b)  revised 20723 

2  Removed 26097 

3  Removed 26097 

4.3  (b)  removed;  (c)  redesignated 

as(b) 20723 

4.21  (gXD  amended 20723 

5.3  (b)  removed;  (c)  redesignated 

as(b) 20723 

7.3  (b)  removed;  (c)  redesignated 

a8(b) 20723 


Note:  BoMtoc*  page  nwnbws  bwacol*  I9M  ctangM. 
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CHANGES  APRIL  1,  1996  THROUGH  FEBRUARY  28.  1997 


TITLE  27  Choptecl-Con. 

9.84  (c)  revised 29953 

9.152  Added 29952 

9.153  Added 67446 

16  Authority  citation  revised 54936 

16.22  (d)  removed 20723 

16.33  Added 54936 

17  Added 31412 

18.13  0MB  number 37003 

18.14  0MB  number 37003 

18.16  (b)   removed;    (c)   redesig- 
nated as  (b) 20723 

18.17  0MB  number 37003 

18.21  0MB  number 37003 

18.22  0MB  number 37003 

18.24  0MB  number 37003 

18.26  0MB  number 37003 

18.27  OMB  number 37003 

18.31  OMB  number 37003 

18.32  OMB  number 37003 

18.33  OMB  number 37003 

18.34  OMB  number 37003 

18.35  OMB  number 37003 

18.36  OMB  number 37003 

18.37  OMB  number 37003 

18.38  OMB  number 37003 

18.51  OMB  number 37003 

18.52  OMB  number 37003 

18.54  OMB  number 37003 

18.55  OMB  number 37003 

18.56  OMB  number 37003 

18.61  OMB  number 37003 

18.62  OMB  number 37003 

18.63  OMB  number 37003 

18.65  OMB  number 37003 

19.57  Undesigrnated  center  head- 
ing: and  section  added 31425 

19.58  Added 31425 

19.61    (b)   removed;    (c)   redesigr- 

nated  as  (b);  new  (b)  revised 

20724 

19.69  Removed 31426 

19.534  Revised 20724 

19.581  (a)  amended 20724 

19.592  Amended 20724 

19.780  (cK4)  and  (5)  revised 31426 

20.21    (b)   removed;    (c)   redesig- 
nated as  (b) 20724 

21.2  (b)  removed;  (c)  redesignated 

as  (b) 20724 

22.21    (b)   removed:   (c)  redesig- 
nated as  (b) 20724 

24.20   (b)   removed:   (c)   redesig- 
nated as  (b) 20724 

24.65  (c)  revised 31030 

24.67  (b)  and  (c)  revised 31030 

24.246  (b)  table  amended 21079 


24.248  Amended 21079 

24.295  (a)  revised J1030 

25.3  (b)  removed;  (c)  redesignated 

as(b) 20724 

25.221  (a)  amended 20724 

30  Authority  citation  revised 37003 

30.22  Amended 37003 

30.23  Amended 37004 

30.24  (a)  amended 37004 

30.32  (c)  amended 37004 

30.43  Amended 37004 

30.51  Amended 37004 

47  Policy  statement 18676 

47.42  Elxisting  text  designated  as 

(a);  new  (b)  added;  eff.  4-24-97 

8376 

53.3  Re  vised 37005 

53.21  (b)  removed;  (c)  and  (d)  re- 
designated as  (b)  and  (c) 20724 

53.103  Heading  amended 20724 

53.131  (a)(5)  amended 37005 

53.132  (c)(2)(i)  revised;  (c)(2)(iii) 
added 37005 

53.133  (b)      introductory     text 
amended 20724 

(d)(2)  revised;  (d)(4)  added 37006 

53.134  (d)(2)(lii)  revised;  (d)(2)(iv) 
added 37006 

53.136  (cKl)  revised;  (cX3)  added 

37006 

53.179  (b)(l)(lii)  revised:  (b)(l)(iv) 
added 37006 

55  Authority  citation  revised 36085 

Notice  of  regulatory  review 1386 

Authority  citation  revised 8376 

55.1  (a)  revised;  (b)(1),  (7)  and  (8) 
amended;  (b)(9)  added;  eff.  4- 

24-97 8376 

55.11  Amended 36065 

Amended;  eff.  4-24-97 8376 

55.21    (b)    removed;    (c)    redesig- 
nated as  (b) 20724 

55.26  (d)  added;  eff.  4-24-97 8376 

55.49  (bX6)  amended;  eff.  4-24-97 

8376 

55.52  (a)  and  (b)  amended;  eff.  4- 

24-97 8376 

55.55  Amended;  eff.  4-24-97 8376 

55.108  (d)  added;  eff.  4-24-97 8376 

55.129  Amended;  eff.  4-24-97 8377 

55.141  (a)  introductory  text  and 

(1)  revised;  eff.  4-24-97 8377 

55.180  Added;  eff.  4-24-97 8377 

55.181  (Subpart  J)  Added 36065 

OMB  number;  eff.  4-24-97 8377 

55.182  Added;  eff.  4-24-97 8377 


Note;  lotdkic*  pog*  numten  tndkol*  1996  ctiangM. 


FEBRUARY  1997  fl 

CHANGES  APRIL  1.  1996  THROUGH  FEBRUARY  28.  1997 


56.183  Added;  eff.  4-24-97 8377 

55.184  Added;  eff.  4-24-97 8378 

55.185  Added;  eff.  4-24-97 8378 

55.186  Added;  eff.  4-24-97 8378 

70  Authority  citation  revised 31030, 

31426 

70.1  (e)  and  (f)  added 29955 

Revised 31031 

70.2  Added JiQji 

70.11  Amended 29955 

70.321  (a)  amended 31426 

70.411  (c)(2)  revised 31031 

(c)(2)(v)  and  (vii)  removed: 
(c)(2)(vi)  redesignated  as 
(c)(2)(v);  new  (cK2)(vi)  added; 
(c)(17)  amended 31426 

70.414  (a)  and  (g)  revised 31031 

(j)  revised 31426 

70.501—70.509  (Subpart  F)  Added 

31031 

70.601—70.610  (Subpart  G)  Added 

31033 

70.701—70.702  (Subpart  H)  Head- 
ing added 29955 

70.701  Redesignated  from  71.41; 
(a)(1),  (dXl)  and  (2XiXB) 
amended 29955 

70.702  Redesignated   from   71.42; 

(a)  amended 29955 

70.801—70.803  (Subpart  I)  Heading 

added 29955 

70.801  Added 29955 

70.802  Redesignated  li^m  71.26 29955 

(a),  (d),  (f)  and  (g)  amended 29956 

70.803  Redesignated  from  71.27 29955 

71  Removed .29956 

71.26  Redesignated  as  70.802 29955 

71.27  Redesignated  as  70.803 29955 

71.41  Redesignated  as  70.701 29956 

71.42  (cKl)  removed;  (cX2)  redes- 
ignated as  (c) 20724 

Redesignated  as  70.702 29955 

170  Authority  citation  revised .31035. 

31426 

170.21—170.28  (Subpart  B)  Re- 
moved  20724 

170.60—170.79  (Subpart  D)  Re- 
moved  20724 

170.85—170.100  (Subpart  E)  Re- 
moved  31035 

170.101—170.119  (Subpart  F)  Re- 
moved  20724 

170.301—170.311  (Subpart  O)  Re- 
moved  31035 

170.611—170.618  (Subpart  U)  Re- 
moved  31426 

Note:  BoMtoc*  pog*  nunHMis  Imacal*  1996 


178.21  (b)  removed;  (c)  redesig- 
nated as  (b) 20724 

178.40a  (bXD  amended 39321 

178.57  (c)  amended 39321 

178.92    (c)(1)    introductory    text 

and  (iii)  amended 39321 

178.116  Revised 39321 

178.119  Revised 39322 

179.21  (b)  removed;  (c)  redesig- 
nated as  (b) 20725 

194  Authority  citation  revised 31426 

194.33  (b)  revised 31426 

194.41  (b)»removed;  (c)  redesig- 
nated as  (b) 20725 

194.191  (a)  amended 31426 

197  Removed 31426 

197.2  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  revised 
20725 

200.3  (b)   removed;    (c)   redesig- 
nated as  (b);  new  (b)  revised, 
20725 

200.5  Amended ^7956 

200.25  Amended 29957 

200.27  Amended 29957 

200.29  Amended 29957 

200.31  Amended 29957 

200.35  Amended 29957 

200.36  Amended 29957 

200.37  Amended 29957 

200.38  Amended 29957 

200.46  Amended 29957 

200.46  Amended 29957 

200.48  Amended 29957 

200.49  Amended 29957 

200.49a  Amended 29957 

200.49b  Amended 29957 

200.55  (a)  amended 29957 

200.57  Amended 29957 

200.59  Amended 29957 

200.60  (a),  (b)  and  (c)  amended 29957 

200.61  Amended 29957 

200.62  Amended 29957 

200.63  Amended 29957 

200.64  (a),  (b)  and  (c)  amended 29957 

200.65  Amended 29957 

200.70  Amended 29957 

200.71  Amended 29957 

200.72  Amended 29957 

200.73  Amended 29957 

200.75  Amended 29957 

200.78  Amended 29957 

200.79  (b)  amended „ 29957 

200.80  Amended 29957 

200.85  Amended 29957 

200.96  Amended 29957 
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TITLE  27  Chapter  I— Con. 

200.105  Amended 29957 

200.106  Amended 29957 

200.107—200.110         Undesignated  ^^ 

center  heading  amended 29957 

200.107  Amended 29957 

200.107a  Amended 29957 

200.108  Amended 29957 

200.109  Amended 29957 

200.110  Amended 29957 

200.115  Amended 29957 

200.116  Amended 29957 

200.117  Amended 29957 

200.126  Amended 29957 

200.129  Amended 29957 

250.2  (b)  removed:  (c)  redesig- 
nated as  (b) 20725 

250.11  Amended 31427 

250.51  (a)  and  (c)  amended 31427 

250.171  Amended 31427 

250.172  Revised 31427 

250.173  (a)  and  (d)  amended:  (c) 
introductory  text  revised 31427 

250.221  (a)  and  (c)  amended 31427 

250.307  Amended 31427 

260.308  Revised 31427 

250.309  (a)  and  (d)  amended;  (c) 
introductory  text  and  (1)  re- 
vised  31427 

251.2  (b)  removed:  (c)  redesig- 
nated as  (b) 20725 

252  Authority  citation  revised 20725 

252.2  (b)  removed;  (c)  redesig- 
nated as  (b) 20725 

252.216  Amended 20725 

270.1  Revised 54055 

270.11  Amended 54055 

270.41  (b)  removed;  (c)  redesig- 
nated as  (b) 20725 

270.361—270.478       (Subpart       K) 

Added 54085 

275.21  (b)  removed:  (c)  redesig- 
nated as  (b) 20725 

275  30  Revised 37004 

275.31  Revised 37004 

275.32  Revised 37004 

275.33  Revised 37004 

275.34  Revised 37004 

275.35  Revised 37004 

275.39  Removed;  new  275.39  redes- 
ignated from  275.39a 37004 

275.39a  Redesignated  as  275.38 37004 

275.63  (a)  amended 54095 


275.72a  Removed;  new  275.72a  re- 
designated from  275.72b 37004 

275.72b  Redesignated  as  275.72a 37004 

275.72c  Removed 37004 

275.85  Concluding  text  amended 
54095 

275.86a  (b)  amended 54095 

275.86  Amended 54095 

275.115a  (a)(1)  and  (b)(1)  amended 

54095 

275.137  Introductory  text  amend- 
ed  54095 

275.140  Amended 54095 

275.151—275.153  (Subpart  H)  Re- 
moved  37004 

275.183  Removed 37004 

285  Removed 54095 

285.2   (b)   removed;    (c)   redesig- 
nated as  (b) 20725 

290.2   (b)   removed;    (c)   redesig- 
nated as  (b) 20725 

295.34  Amended 54096 

296.171—296.181   (Subpart  H)  Re- 
moved  20725 

Proposed  Rules: 

1 33391.  33393.  33395.  33396.  33405 

4 40565.56925 

5 30015. 40565.  49715.  56925.  57597 

7742 

7 40565.  56928.  57597 

7742 

9 46403 

18 30017 

19 39929.  40568.  56928 

20 30019.  40568.  56928 

21 39929 

22 30019.  40568.  56928 

24 40568.  56928 

25 40568.  56928 

27 40568.  56928 

47 8412 

53 37022,  45377 

55 53688 

8412 

70 30013.  40568.  56928 

178 39372.  47095 

250 30021.  40568.  56928 

251 40568.  56928 

252 41500.  55238 

290 41500.  55238 

301 33408 


Note: 


pogs  nunitMn 


1996 


FEBRUARY  1997  itt 

CHANGES  JULY  1.  1996  THROUGH  FEBRUARY  28.  1997 


TITLE  28- JUDICIAL 
ADMINISTRATION 

Chapter  I— Department  of  Justice 
(Parts  0-199) 

Page 

0.100—0.104  (Subpart  R)  Appendix 

amended 46720 

0.116  Amended 59305 

0.197  Added;  interim 48406 

2.1  (c),  (d)  and  (e)  revised 55743 

2.17  (a)  revised 55743 

2.26  (b)  revised 55743 

2.27  (a)  revised 55743 

2.28  (f)  revised 55743 

2.62  (h)  introductory  text,  (1)  in- 
troductory text  and  (5) 
amended;  (h)(6)  revised 38570 

(h)(6)  corrected .54096 

(e)  revised;  interim 54097 

2.64  Re  vised 55743 

2.67  Removed .55743 

9  Revised 316 

14  Appendix  amended 66220 

16.96  (k)(4)  amended:  (n)  and  (o) 

added 65180 

16.98  (d)(6)  revised 2908 

29  Added 40725 

31.303  (d)(lKi).  (v).  (eK2).  (3). 
(f)(2).  (3Kvl).  (4Kvi).  (5XiKC). 
(iil),  (iv).  (6Xi)  and  (ii)  re- 
vised; (f)(4Miv),  (v)  and  (j)  in- 
troductory text  amended 65138 

36.407  Revised 39324 

42  Notice 42556 

42.1—42.3  (Subpart  A)  Authority 

citation  revised 34729 

42.1  Revised 34730 

(b)  corrected 431 19 

45  Authority  citation  revised 59615 

Heading  revised;  interim 59615 

45.1  Added;  interim 59615 

45.2  Redesignated  trom  45.735-4; 
interim 59615 

45.3  Redesignated  from  45.735- 
5(b);  heading  revised;  interim 
59615 

45.4  Redesignated  trom  45.735-7a: 
interim 59615 

45.735-1  Removed:  interim 59615 

45.735-2  Removed;  interim 59615 

45.735-3  Removed;  interim 59615 

45.736-4  Redesignated  as  45.2;  in- 
terim  59615 

45.736-5  (a)  removed;  interim 59615 

Note:  Boidtoc*  poo*  nun«Mn  imacol*  I9M 


(b)    redesignated   as   46.3;    in- 
terim  59815 

45.736-6  Removed;  interim 59815 

45.735-7  Removed;  interim 59815 

46.735-7a    Redesignated    as    45.4; 

interim 59815 

45.735-8  Removed;  interim 59815 

45.736-9  Removed;  interim 59815 

45.736-10  Removed;  interim iWM 

46.736-11  Removed;  interim 59815 

45.735-12  Removed;  interim 59815 

45.736-14  Removed;  interim 59815 

45.735-14a  Removed;  interim 59815 

45.735-15  Removed;  interim 59815 

45.735-16  Removed;  interim 59815 

45.736-17  Removed;  interim 59815 

45.736-18  Removed;  interim 59815 

46.735-19  Removed:  interim 59815 

45.736-21  Removed;  interim 59815 

46.736-22  Removed;  interim 59815 

45.736-23  Removed;  interim 59815 

46.735-24  Removed;  interim 59815 

45.735-26  Removed;  interim 59815 

45.735-26  Removed;  interim 59815 

46.735-27  Removed;  interim 59815 

45  Appendix  removed;  interim 59815 

50  Authority  citation  revised 49260 

50.22  Added;  interim 49260 

74.4  Re  vised 51012 

82  Removed;  interim 38086 

90.60—90.67  (Subpart  D)  Added 40733 

91  Authority  citation  revised 49970 

Technical  correction 54333 

91.21—91.24   (Subpart   C)   Added; 

interim 49970 

92  Added;  interim 49972 

Regulation  at  61  FR  49972  con- 
firmed  69032 

CtKpter  III— Federal  Prison  Indus- 
tries. Inc..  Department  of  Jus- 
tice (Parts  300-399) 

345.11  (cXl)  revised 59168 

CtKpter  V— Bureau  of  Prisons,  De- 
partment of  Justice  (Parts 
500-599) 

612.10-512.21  (Subpart  B)  Regu- 
lation at  59  FR  13860  con- 
firmed  6661 

512.10  Amended 6662 

512.11  Revised 6661 

512.14  (a)  and  (c)  amended;  (e)  in- 
troductory text  revised 6661 
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TrrLE28  Chapter  V-Con. 

512.20  (a)  introductory  text  and 
(b)  amended 

512.21  (b)  and  (c)  amended 6662 

513  Authority  citation  revised 649S0 

513.30-^13.68  (Subpart  D)  Added 

64950 

522.30  (Subpart  D)  Revised 64953 

524  Authority  citation  revised 47795 

524.12  (c)  amended;  (f)  removed 

47795 

524.15  Amended .47795 

524.16  Revised .47795 

524.17  Added 47795 

524.70—524.76  (Subpart  P)  Re- 
vised  40143 

540  Authority  citation  revised 57565 

540.70  Revised;  interim 57565 

540.71  (a),  (d)  and  (e)  amended; 
interim 57565 

540.72  Added;  interim 57569 

541.22  (aX6)(i).  (iii)  and  (iv)  re- 
vised  47795 

543.11  (a),  (d)  and  (f)  revised;  (h) 

amended 4893 

544.10-M4.13  (Subpart  B)  Re- 
moved  47796 

544.81  (g)  revised 47795 

552  Authority  citaUon  revised 35042 

552.20  Introductory  text  amend- 
ed: (a)  through  (e)  revised 39600 

552.21  (d)  amended 39600 

552.22  (c)  revised;  (g)  amended 39600 

552.24  Introductory  text.  (a),  (f) 

and  (er)  revised;  (d)  amended 

39600 

552.26  Revised 39601 

552.30—552.33  (Subpart  D)  Re- 
vised  38042 

553  Authority  citation  revised 4894 

553.11  (d)  revised 4894 

571.10  Revised 36043 

571.20  Revised .47795 

Proposed  Rules: 

16 37425.  541 12 

17 36678 

31 34770 

38 37964 

58 37426 

100 55799 

540 64954 

o43 douyo 

553 56096 


TITLE  29-LABOR 

Subtitle  A— Office  of  ttie  Secretary 
of  Lobor  (Parts  0-99) 

0  Authority  citation  revised 57286 

0.735-1  Added 57287 

0.735-2  (Subpart  A)  Redesigrnated 
from    0.735-12    (Subpart    A); 

heading  revised 57287 

0.735-12  (Subpart  C)  Redesig- 
nated as  0.735-2  (Subpart  A) 

57287 

0.735-13  Removed 57287 

0.737-1—0.737-11  (Subpart  B)  Re- 
designated from  Subpart  F; 
authority  citation  removed 

57287 

1.7  Partial  stay  at  58  PR  58954 

extended 68641 

4  Authority  citation  revised 40716 

4.2  Revised 68663 

4.6  (q)  introductory  text  revised 

68663 

4.52  Redesigmated   as   4.53;   new 

4.52  added 68664 

4.53  Redesignated   as   4.54;    new 

4.53  redesignated  from  4.52 68664 

4.54  Redesignated   as   4.55;    new 

4.54  redesignated  from  4.53 68664 

4.55  Redesignated   as   4.56;    new 

4.55  redesignated  from  4.54 68664 

4.56  Redesignated  from  4.55 68664 

4.112  Revised 68664 

4.181  (b)(1)  revised 40716 

5  Authority  citation  revised 40716 

5.2  Partial  stay  at  58  PR  58954 

extended 68641 

5.5  (b)  revised 40716 

Partial  sUy  at  58  PR  58954  ex- 
tended  68641 

5.15  (b)(1)  and  (2)  removed;  (b)(3). 
(4)  and  (5)  redesigrnated  as 
(b)(1),  (2)  and  (3) 40716 

Cttapter  I— National  Labor 
Relations  Board  (Parts  im-199) 

100  Authority  citation  revised 6448 

100.101  (Subpart  A)  Revised;  in- 
terim  6448 

101.39  Revised 65182 

102  Technical  correction 1361 

102.21  Revised 65331 

102.24  (a)  amended 1668 

102.25  Amended 1668 

102.30  (c)  amended 
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102.34  Amended 1668 

102.35  (b)  introductory  text.  (1), 
(37and  (5)  amended 1668 

102.36  Amended 1668 

102.42  Amended 1668 

102.44  Removed 65331 

102.66  (d)  removed;  (e),  (f)  and  (g) 

redesignated  as  (d),  (e)  and 

(f) 65331 

102.98  (a)  and  (b)  designation  re- 
moved  65182 

102.99  (a)  removed;  (b)  and  (c)  re- 
designated as  (a)  and  (b) 65182 

102.117  (p)  and  (q)  added 65183 

102.149  (b)  amended 1668 

102.15&— 102.167       (Subpart       U) 

Added;  interim 38371 

102.16&-102.176       (Subpart       V) 

Added;  interim 38373 

102.177  (Subpart  W)  Added 65331 

Ctiapter  II— Office  of  Labor-Man- 
agement Programs.  Department 
of  Labor  (Parts  200-299) 

Chapter  U  Heading  revised 6092 

215  Authority  citation  revised 6092 

220  Authority  citation  revised 6092 

220.04  Amended 6092 

220.26  (c)  amended 6092 

270  Removed 51597 

Ctiopter  IV— Office  of  Labor-Man- 
agement Standards,  Depart- 
rT>ent  of  Labor  (Ports  400—499) 

401  Authority  citation  revised 6092 

401.18  Revised 6092 

401.19  Revised 6092 

402  Policy  sUtment 67942 

Authority  citation  revised 6092 

402.5  (c)  added 6092 

403  Policy  statment 67942 

Authority  citation  revised 6092 

403.3  Note  added 6092 

403.4  (b)(5)  amended;  Note  added 
6092 

403.5  (a)  amended 6092 

404  Policy  statment 67942 

Authority  citation  revised 6092 

405  Policy  statment 67942 

Authority  citation  revised 6092 

406  Policy  statment 67942 

Authority  citation  revised 6093 

408  Policy  statment 67942 

Authority  citation  revised 6093 

409  Policy  statment 67942 


Authority  citation  revised 6093 

417  Authority  citation  revised 6093 

417.2  (a)  revised 6093 

417.4  (a)  and  (b)  amended 6093 

417.16  (a)  amended 6093 

451  Authority  citation  revised 6093 

451.3  (a)(4)  amended 6093 

452  Authority  citation  revised 6093 

453  Authority  citation  revised 6093 

457  Authority  citation  revised 6093 

457.1  Amended 6093 

457.10  Revised 6093 

457.11  Revised 6093 

457.12  Revised 6093 

457.13  Revised 6093 

457.14  Revised 6093 

457.15  Revised 6094 

457.16  Revised 6094 

458  Authority  citation  revised 6094 

458.30  Revised 6094 

458.50  (a)  and  (b)  amended 6094 

458.51  Amended 6094 

458.52  Amended 6094 

458.56  Amended 6094 

458.57  Amended 6094 

458.58  Amended 6094 

458.59  Amended 6094 

458.60  Amended 6094 

458.61  Amended 6094 

458.64(a),  (b)  and  (c)  amended 6094 

458.65  (a)  and  (c)  amended 6094 

458.66  (a),  (b)  and  (c)  amended 6094 

458.67  Introductory  text  and  (d) 
amended 6094 

458.79  Amended 6094 

458.92  Revised 6094 

459  Authority  citation  revised 6094 

Chapter  V— Wage  and  Hour  Divi- 
sion, Department  of  Labor  (Parts 
500-899) 

504  Revised 51014 

506  Revised 51014 

506.500—506.541  (Subpart  F)  Reg- 
ulation at  60  PR  3955.  3977 
confirmed 46990 

506.600—506.675  (Subpart  G)  Reg- 
ulation at  60  PR  3969.  3977 
confirmed 46990 

507  Re  vised 51014 

508  Re  vised 51014 


Note:  BoMtoce  poge  numben  indicat*  1996  changM. 
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TITLE  29 

Chapter  XIV— Equd  Employment 

Opportunity  Commission  (Ports 

1600-1699) 


1691  Notice . 


42556 


Ctiopter  XVII— Occupational 

Safety  and  Heoltti  Administra- 
tion, Department  of  Latxx  (Ports 
1900-1999) 

1904  Authority  citation  revised 

6442 

1904.17     Added     (OMB     number 

pending) 6442 

1910.11—1910.19  (Subpart  B)  Au- 
thority citation  revised 56631 

1910.19  (1)  added 56631 

(m)  added 1600 

1910.1000  Table  Z-1  amended 56631 

Table  amended 1600 

1910.1001  (j)(3)(v)  revised 43457 

1910.1051  Added  (OMB  number 
pending) 56631 

1910.1052  Added  (OMB  number 
pending) 1601 

1915.1000  Table  Z-1  amended 56656 

Table  Z  amended 1619 

1915.1001  (h)(2)(iii),  (k)(6).  (8Kvii). 
(9)(iii),  (iv)  and  (mXDdXA) 
revised 43457 

1915.1052  Added 1619 

1926.55  Appendix  A  amended 56656 

Appendix  A  amended 1619 

1926.416  (a)(4),  (f)  and  (g)  removed 
41736 

1926.417  (d)  removed 41739 

1926.450—1926.454  (Subpart  L)  Re- 
vised  46104 

1926.451    (a)(2)    corrected;    (cK2) 

correctly  revised 59631 

(b)(2)(i)  note  added;  (fX6)  cor- 
rected; (d)(13)  correctly  re- 
vised   59632 

1926.453  OMB  number  pending 461 17 

(bM2)(v)  note  correctly  added 
59632 

1926.450—1926.454  (Subpart  L)  Ap- 
pendix E  corrected 59632 

1926.556  Removed 46131 

1926.1100—1926.1148    (Subpart    Z) 

Authority  citation  revised 56656 

1926.1101  (h){2)(iii),  (k)(6),  (8)(vii). 
(9)(iii),  (iv)  and  (mXlXiXA) 
revised 43456 

1926.1152  Added 1619 


1952.94  (b)  revised 2560 

1952.95  (bKl)  revised 2560 

1952.97  (c)  added 2560 

1952.114  (b)  revised 2560 

1952.115  (b)  revised 2560 

1952.117  (c)  added 2561 

1952.152  Heading  revised 66601 

1952.154  Added 66601 

1952.155  Revised 66601 

1952.156  Revised 66602 

1952.164  (b)  revised 2561 

1952.165  (b)  revised 2561 

1952.167  (b)  added 2561 

1952.204  (b)  revised 36624 

(b)  revised 2561 

1952.205  (b)  amended 36625 

(b)  revised 2562 

1952.207  (b)  addeed 2562 

1952.227  (b)  added 55099 

1952.234  (b)  revised r. 2562 

1952.235  (b)  revised 2562 

1952.237  (b)  added 55099 

(c)  added 2563 

1952.243  (b)  revised 2563 

1952.244  (b)  revised 2563 

IP.52.246  (c)  added 2563 

1952.253  (b)  revised 2563 

1952.254  (b)  revised 2563 

1952.256  (b)  added 2564 

1952.324  (b)  revised 2564 

1952.325  (bXl)  revised 2564 

1952.327  (c)  added 55099 

(b)  added 2564 

1952.344  (b)  revised 2564 

1952.345  (b)  revised 2565 

1952.347  (c)  added 55099 

(d)  added 2565 

Ctiopter  )(X— Occupational  Safety 
and  Healtt>  Review  Commission 
(Parts  2200-2499) 

2200.201  (b)  revised 50712 

Ctiopter  )0(V— Pension  and  Wel- 
fare Benefits  Administration,  De- 
partment of  Labor  (Ports 
2500-2599) 

2509  Authority  citation  revised 

33649 

2509.75-1  Removed 33649 

2509.75-2  (b)  removed 33649 

2509.75-7  Removed 33649 

2509.76-2  Removed 33649 

2509.76-3  Removed 33649 

2510.3-102  Revised 41233 


2520.103-6  (bXD  revised 33849 

2520.103-7  Removed 33649 

2520.104-2  Removed 33849 

2520.104-3  Removed 33849 

2520.104-5  Removed 33849 

2520.104-6  Removed 33849 

2520.104-28  Removed 33849 

2520.104-45  Removed 33849 

2520.104b-2  (b)  revised 33849 

(c)  through  (f)  and  (h)  removed 

33850 

2520.104b^  (d)  removed.... 33850 

2520.104b-5  Removed 33850 

2520.104b-12  Removed 33850 

2550  Authority  citation  revised 

33850 

2550.407a-3  Removed 33850 

2550.407a-4  Removed 33850 

2550.407C-3  Removed 33850 

2550.414b-l  Removed 33850 

2550.414C-1  Removed 33850 

2550.414C-2  Removed 33850 

2550.414C-3  Removed 33850 

2550.414c^  Removed 33850 

Ctiapter  )0(VI— Pension  Benefit 
Guaranty  Corporation  (Ports 
2600-2699) 

Chapter  XXVI  Removed 34003 

Ctiopter  XXVII-Federol  Mine 
Safety  and  Heoltti  Review  Com- 
mission (Parts  2700-2799) 

2703  Re  vised 39872 

Ctiapter  XL— Pension  Benefit 
Guaranty  Corporation  (Ports 
4000-4999) 

Chapter  XL  Established 34003 

4000.1  Table  corrected 67943 

4000.2  Table  corrected 67943 

4001.2  Amended 63989 

4011  Appendix  B  amended 65474 

4022.3  (a)  corrected 67943 

4022.23  Table  corrected 36626 

4022.24  (c)(4)  corrected 36626 

4022.62  Example  3  and  (1)  cor- 
rected  36626 

4022.63  Corrected 36626 

4022  Appendix  amended 65474 

4041.2  Corrected 67943 

4041A.2  Corrected 36626 

4043  Revised 63989 

4044  Appendixes  A  and  B  cor- 
rected  36626 


Appendixes  B  and  D  corrected 

36627 

Appendix  B  amended 36969,  42384, 

48406,  53623.  58479,  65475 

Appendix  B  corrected 37316,  37795 

Appendix  D  amended 65476 

Appendix  B  amended 2017.  6875 

4065  Authority  citation  revised 

63998 

4065.3  Existing  text  designated 

as  (b);  (a)  added 63998 

Proposed  Rules: 

1 40366 

4 55239 

5 40366 

24 6690 

101 35172 

102 :. 35172,  40369 

500—899  (Ch.  V) 6690 

520 


.7094 
.7094 
.7094 
.7094 
.7094 


521 

522 

523 

527 

825 

1600-1699  (Ch.  XrV) 34405 

1910 37849.47712 

1915 45923.69058 

1926 37849.66002 

1952 48443.  48446.  58358 

1977 6690 

2500—2599  (Ch.  XXV) 68697 

3563 

2510 59845 

2704 66961 

4025 

4001 38409 

4007 66247 

4043 _ 38409 

4065 38409 

TITLE  30-MINERAL  RESOURCES 

Ctiapter  I— Mine  Safety  and 
Healtti  Administration,  Depart- 
ment of  Labor  (Ports  1-199) 

7.81—7.92  (Subpart  E)  Added 55504 

7.95—7.108  (Subpart  F)  Added 55518 

31  Removed 55525 

32  Removed 55525 

36  Heading  revised 55525 

36.1  Revised 55525 

36.2  Revised 55525 

36.6  (b)(2),  (3)  and  (4)  amended 55526 


Note:  BoMtoc*  pog*  numbws  Indteal*  1996  changM. 
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TITLE  30  Chapter  l-Con. 

36.9  (a)  amended 55526 

36.20  (b)  revised;  (c)  added 55526 

36.21  Amended 55526 

36.43  (a)  amended 55526 

36.48  Note  revised 55526 

56  Authority  citation  revised i6795 

Policy  statement 42787 

56.6000—56.6905  (Subpart  E)  Re- 
vised  36975 

56.18010  Revised 50436 

57  Authority  citation  revised 36801 

Policy  statement 42787 

57.6000—57.6960  (Subpart   E)   Re- 
vised  36801 

57.18010  Revised 50436 

70  Notice 45322 

70.1900  (Subpart  T)  Added 55526 

71  Notice 45322 

75.310  (a)(4)  corrected;  CFR  cor- 
rection  55567 

75.325  (f)  through  (k)  added 55526 

75.342  (b)(2)  and  (c)  introductory 

text  revised 55527 

75.344  (d)  removed;   (e)  redesig- 
nated as  (d) 55527 

75.371  (r)  revised;  (kk)  through 

(pp)  added 55527 

75.380  (fX3)(i)  removed;   (fK3)(il) 
through  (V)  redesignated  as 

(f)(3)(i)  through  (Iv) 55527 

75.400  Revised 55527 

75.1710  Revised 55527 

75.1710-1    Heading,    (a)    and    (f) 

amended 55527 

75.1900—75.1916        (Subpart        T) 

Added 55527 

76.360  (b)(7)  revised 55527 

150.13  Revised 55887 

Chapter  II— Minerals  Manage- 
ment Service,  Department  of 
the  Interior  (Parts  200—299) 


203  Comment  period  extension 

203.1  (Subpart  A)  Conunent  pe- 
riod extension 40734 

203.50—203.56  (Subpart  B)  Com- 
ment period  extension 40734 

250.1  Introductory  text  amended: 
(aKl).  (b).  (cXl)  through  (4). 
(6).  (d),  (eKl)  through  (5), 
(f)(1)  and  (g)(2)  revised 60022 

(c)(7)  and  (gKD  revised 3795 

250.2  Amended 3795 

250.53  (b)  revised 60024 

250.67  Revised 3795 


250.122  (e)(4)(i)  introductory  text 
revised 60024 

250.123  (b)(9)(i)  revised 60025 

250.124  (a)(3)(i)  revised 5331 

250.126  (c)(3).  (e)(2)  and  (3)  re- 
vised  60025 

250.137  (b)(l)(ii),    (c)(4)(ii)    and 

(vil)  revised 60025 

250.138  (b)(4Ki).  (6)(i).  (7).  (8)(I). 
(9).  (10).  (c)(3).  (d)(l)(v).  (5) 
through  (9).  (e)(l)(i)  and  (2)(i) 
revised 60025 

250.175  Heading  revised;  (f)  added 

3gQQ 

250.180  (c)(6)(i).    (ii).    (v).   "(vi).  '" 
(viiiMA).        (C).        (d)(3)(iv). 
(y)(B).  (fK2)(i).  (li).  (iv).  (v) 

and  (vii)  revised 60026 

250.181  (c)(1)  revised 60026 

250.190—250.194  (Subpart  M)  Re- 
vised   5331 

250.209—250.232  (Subpart  O)  Re- 
vised   5322 

250.214  Corrected 7298 

250.228  (a)(4)(i)  and  (ill)  corrected 
7298 

250.229  Corrected 7298 

250.291  (b)(3)  and  (d)(4)(i)  revised 
60026 

250.292  (b)(4)(l)  revised 60026 

256.37  (a)  concluding  text  re- 
moved; (a)(2)  revised;  (a)(3) 
added 55889 

256.47  (e)(2)  revised 34732 

Ctiapter  VII— Office  of  Surface 
Mining  Reclamation  and  En- 
forcement, Department  of  tt)e 
Interior  (Parts  700-999) 

735.23  Reinstated;  CFR  correc- 
tion  40155 

901.15  (e)  removed 37383 

902.15  (d)  added 48842 

902.16  Introductory  text  and  (b) 
added 48842 

906.15  (V)  added 59337 

913.15  (t)  added 37385 

913.16  (V)  removed 37385 

914.15  (rrr)  added 55748 

914.16  (0).  (q).  (r)  and  (t)  through 

(aa)  removed;  (ii)  added 55748 

917.15  (aaa)  added 66224 

917.16  (i)  revised 66224 

925.15  (V)  added 38376 

931.25  Added 38380 


Note:  Botdloc*  pogo  numb«n  indk:at*  1996  ctnngM. 
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931.26  Added 38381 

934.25  (e)  added 52694 

935.15  (bbbb)  added 46650 

(cccc)  added 567S0 

(dddd)  added 1673 

(eeee)  added 9080 

935.16  Revised 1674 

936  Technical  correction 6041 

936.15  (r)  added 38382 

(8)  added 67215 

937.772  Reinstated;  CFR  correc- 
tion  40155 

943.15  (o)  added 67218 

(p)  added 4458 

943.25  Revised 4458 

944.15  (hh)  added 46652 

944.16  (c)  and  (d)  removed 46652 

946.15  (kk)  added .:...42790 

(11)  added 46554 

948.15  (q)  added 38387 

948.16  (rrr)  removed;  (vw)  added 
38387 

950.15  (X)  added 40746 

(y)  added 43969 

950.16  (q)  and  (bb)  through  (hh) 
removed;  (11)  through  (11) 
added 40746 


ProiDosed  Rules: 


21. 
24.. 
56.. 

57.^ 

62!! 

70!. 


.45925 
.45925 
..66348 

....5554 
..66348 
....5S54 
..66348 

....5554 


772. 
870., 
902. 


....4836 
.64220 
....1074 


904 4499 

906 47722, 58800 

913 39612. 51613 

914 7189.  7192 

915 67967 

917 „ 46677. 65247 

920 44268 

r. 4S08 

926 : 1408 

936 43696,  54373.  64375 

3491 

936 '.Z''ZZ'.M3M^'i9i^ 

938 4504 

943 38420.  44260,  56648 

7965 

946 38422. 481 10 

948 37023 

TITLE  31-MONEY  AND 
FINANCE:  TREASURY 

SubWte  A-Office  of  the  Secretary 
of  the  Treasury  (Parts  0—50) 


1  Determination. 


.60569 


66348 

5554 

71 66348 

5554 

75 45925 

200—299  (Ch.  n) 65941 

202 49894.  52735. 59849 

206  37865.  39931. 48872. 49894.  52735. 

59849 

3742,  5355,  7189,  7965 

208 3742.  5355.  7189.  7965 

250 41541,  66639,  66966 

8665 

251 6149 

290 55607,  67515 

740 4836 

745 4836 

756 51070.  53884 

761 4836,  4864 

Note:  BoWtoc*  page  numbers  Indicale  1996  changes. 


adapter  II— Fiscal  Service,  De- 
partment of  tt>e  Treasury  (Parts 
200-399) 

208  Added;  interim 39258 

209  Removed 68156 

211  Authority  citation  revised 41739 

211.1  (a)  revised 41739 

211.2  Re  vised 41739 

214  Removed 43666 

306.115  Revised 43637 

306.116  Removed;  new  306.116  re- 
designated from  306.117  and 
revised 43637 

306.117  Redesignated  as  306.116; 
new  306.117  redesignated 
trom  306.119  and  revised 43637 

306.118  Removed 43637 

306.119  Redesignated  as  306.117 43637 

306.120  Removed 43637 

306.121  Removed 43637 

306.122  Removed 43637 

306.115—306.122  (Subpart  O)  Ap- 
pendix removed 43637 

321  Authority  citation  revised 37197 

321.21  Revised 37197 

344  Re  vised 55693 
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TITLE  31   Chapter  ll-Con. 

350  Removed 43637 

353.24  Added 53622 

354  Revised 622 

356  Authority  citation  revised 37010 

356.2  Amended 37010.  43637 

Amended 850 

356.3  Introductory  text  revised: 

(a)  amended 43637 

Introductory  text  and  (a) 
heading  revised;  Footnote  1 
removed:  (a)  and  (b)  amended 

850 

356.5  Introductory  text  amended 

43637 

Introductory  text,  (b)  and  (c) 
revised 851 

356.10  Amended 851 

356.11  (a)(1)  amended 37010 

(a)(2)  amended 43637 

356.12  (a)  amended;  (b)(2),  (c)(l)(l) 
and  (ii)  revised:  (c)(l)(iii) 
added 851 

356.13  (a)(2)  removed;  (a)(1)  redes- 
igrnated  as  (a);  new  (a) 
amended 37010 

(a)  revised 851 

356.15  Redesigmated    as     356.16; 

new  356.15  added 37010 

356.16  Redesignated  as  356.17; 
new  356.16  redesignated  from 
356.15 37010 

356.17  Redesignated  from  356.16 
37010 

(b)  revised 43637 

(a)(2)  and  (b)(2)  redesignated  as 

(aK3)  and  (b)(3):  (a)  introduc- 
tory text,  new  (3),  (b)  intro- 
ductory text  and  new  (3)  in- 
troductory text  revised;  new 

(a)(2)  and  new  (b)(2)  added 54909 

Introductory  text  amended:  (a) 
introductory  text  and  (b)  in- 
troductory text  revised 852 

356.20  (c)  introductory  text  re- 
vised; (c)(2)  amended 852 

356.21  (a)  revised 37011 

356.22  (b)  amended 37011 

356.25  (b)  redesignated  as  (c);  (a) 
introductory  text  and  new 
(c)  introductory  text  revised; 

new  (b)  added 54910 

(a)(2)  amended;  (d)  added 852 

356.30  Existing  text  designated 
as  (a);  (a)  heading  and  (b) 
added;  new  (a)  ajnended 852 


356.31  (a)  and  (c)  amended;  (d)  re- 
vised  43637 

(c)  and  (d)  redesignated  as  (g) 
and  (h);  (a)  and  new  (h)  re- 
vised; (b)  and  new  (g)  amend- 
ed; new  (c),  new  (d),  (e)  and 
(f)  added 852 

356.32  Revised 853 

356.36  Revised  (0MB  numbers) 3701 1 

356  Appendix  A  amended 3701 1 

Appendix  B  amended... 854.  855.  864,  866 
Appendixes  C  and  D  added;  Ex- 
hibit A  amended 873 

357  Determination 26 

357.0  Added 43628 

357.1  Added 43628 

357.2  Redesignated  from  367.3  and 
amended 43628 

357.3  Redesignated  as  357.2 43628 

357.10—357.14  (Subpart  B)  Added 

43629 

357.41  Revised 43630 

357.42  Added 43630 

357.44  Added 43631 

357  Appendix  B  added 43631 

358.3  Re  vised 43638 

370  Heading  revised 54910 

370.0  Re  vised 54910 

370.1—370.4  (Subpart  A)  Subpart 

designation      and      heading 
added 54910 

370.1  Amended 54910 

370.2  Redesignated  as  370.5 54910 

370.3  Redesignated  as  370.6 54910 

370.4  Redesignated  as  370.7 54910 

370.5—370.16  (Subpart  B)  Subpart 

designation      and      heading 
added 54910 

370.5  Redesignated  as  370.8;  new 

370.5  redesignated  from  370.2 
54910 

370.6  Redesignated  as  370.9;  new 

370.6  redesignated  from  370.3 
54910 

370.7  Redesignated  as  370.10;  new 

370.7  redesignated  from  370.4 
54910 

370.8  Redesignated  as  370.11;  new 

370.8  redesignated  from  370.5 
54910 

370.9  Redesignated  as  370.12;  new 

370.9  redesignated  from  370.6 
54910 

370.10  Redesignated    as    370.13; 
new  370.10  redesignated  from 

370.7 54910 
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370.11  Redesignated  as  370.14: 
new  370.11  redesignated  from 
370.8 54910 

370.12  Redesignated  as  370.15: 
new  370.12  redesignated  trom 
370.9 54910 

370.13  Redesignated  as  370.30; 
new  370.13  redesignated  from 
370.10 54910 

370.14  Redesignated  as  370.16; 
new  370.14  redesignated  li-om 
370.11 54910 

370.15  Redesignated  as  370.31; 
new  370.15  redesignated  fi-om 
370.12;  heading  revised 54910 

370.16  Redesignated  from  370.14 
54910 

370.20—370.25  (Subpart  C)  Added 

54910 

370.30-370.31  (Subpart  D)  Sub- 
part designation  and  beading 
added 54911 

370.30  Redesignated  fi'om  370.13 
54910 

370.31  Redesignated  from  370.15 
54910 

Revised 54911 

Chapter  V— Offico  of  Foreign  As- 
sets Control,  Department  of  ttie 
Treasury  (Parts  500—599) 

500  Authority  citation  revised 43460. 

54938 

500.701  (c)  added 43460 

(a)(6)  removed;  (b)  and  (c)  re- 
designated as  (c)  and  (d);  (a) 
introductory  text.  (3)  and 
new  (c)  revised:  new  (b) 
added 54938 

515  Authority  citation  revised 37386. 

43461. 54938 

515.208  Added 37386 

515.311  Existing  text  designated 

as  (a);  (b)  added 37386 

515.334  Added 37386 

515.335  Added 37386 

515.336  Added 37386 

515.701  (a)(5)  removed;  (aX6)  re- 
designated as  (aX5):  (d) 
added 37386 

(e)  added 43461 

(a)(5)  removed:  (b)  through  (e) 

redesignated  as  (c)  through 

(f);  (a)  introductory  text,  (3) 

and  new  (d)  revised;  new  (b) 

added 54938 

Note:  BoMtae*  pog*  numbwi  Indteol*  1996  ctangM. 


535  Authority  citation  revised 43461, 

54938 

535.701  (c)  added 43461 

(b)  and  (c)  redesigrnated  as  (c) 
and  (d):  (a)  and  new  (c)  re- 
vised; new  (b)  added 54938 

550  Authority  citation  revised 43461, 

54939 
550.701   (c)  redesignated  as  (d): 

new  (c)  added 43461 

(b).  (c)  and  (d)  redesignated  as 
(c),  (d)  and  (e):  (a)  and  new 

(c)  revised:  new  (b)  added 54939 

560  Authority  citation  revised 43461, 

54939.  58480 

Reporting  time  extension 1832 

560.603  (f)(2)  revised 58481 

560.701  (e)  added 43461 

(b),  (c)  and  (e)  redesignated  as 
(c),  (e)  and  (d);  (a)  and  new 

(c)  revised:  new  (b)  added 54939 

575  Authority  ciUtion  revised 43461. 

54939 
Authority  citation  revised 65313 

575.323  Added 36628 

575.324  Added 36628 

575.325  Added 36628 

Revised 65313 

575.326  Added 36628 

575.327  Revised 65313 

575.328  Revised 65313 

575.522  Added 36628 

(a)(2)  removed:  (a)(3),  (4)  and 

(b)  through  (e)  redesignated 
as  (a)(2),  (3)  and  (c)  through 
(f);  new  (b)  added:  new  (c) 
amended 65313 

575.523  Added 65313 

575.524  Added 65314 

575.525  Added 65314 

575.526  Added 65315 

575.701   (d)  redesignated  as  (e); 

new  (d)  added 43461 

(b)  through  (e)  redesignated  as 

(c)  through  (f);  (a)  introduc- 
tory text.  (1)  and  new  (d)  re- 
vised: new  (b)  added:  new  (c) 
amended 54939 

575.901  Amended  (0MB  number) 

65315 

585  Authority  citation  revised 54940 

585.701  (b),  (c)  and  (d)  redesig- 
nated as  (c).  (d)  and  (e);  (a) 
and  new  (d)  revised:  new  (b) 
added:  new  (c)  amended 54940 

590  Authority  citation  revised 54940 
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TITLE  31   Chapter  V-Con. 

590.701  (b).  (c)  and  (d)  redesig- 
nated as  (c),  (d)  and  (e);  (a) 
and  new  (d)  revised;  new  (b) 
added:  new  (c)  amended 54940 

595  Authority  citation  revised 54940 

595.701  (b)  redesignated  as  (c);  (a) 

and  new  (c)  revised;  new  (b) 
added 54940 

596  Added 43463 

596.505  Added 67944 

Chapter  V  Appendixes  A  and  B 

amended .43459.64290 

Appendix  C  amended 54334 

Appendixes  A  and  B  amended 

2904 

Proposed  Rules: 

1 50461 

103 67260 

3249 

203 51166.59211 

225 58493 

344 39228.  40764 

356 38127.  50924.  51851 

500 


505. 
515. 


.6896 
.6896 
.6896 


TITLE  32-NAT10NAL  DEFENSE 

Chapter  I— Office  of  the  Secretary 
of  Defense  (Parts  1  —399) 

57  Revised 2566 

66  Removed 37386 

69  Revised 60563 

90  Redesignated  as  Part  174 54097 

91  Redesignated  as  Part  175 54097 

92  Correctly  added;  CFR  correc- 

tion  55567 

Redesignated  as  Part  176 56896 

150  Revised 2017 

174—175  (Subchapter  G)  Heading 

revised 54097 

174  Redesignated  from  Part  90 54097 

175  Redesignated  from  Part  91 54097 

175.1  Amended 54097 

175.6  (b)  amended 54097 

175.7  (f)(1)  amended 54098 

176  Redesignated  from  Part  92 56896 

176.15  (b)  amended 56896 

176.20  (a),  (c)  introductory  text. 

(IMi).    (3)(i),    (ii)(C)   and   (5) 

amended 56896 

176.30  (b)(3)(i),  (5)  and  (c)  amend- 
ed  56896 


176.35     (b)(4)(i),     (c)(1)     and     (2) 

amended 56896 

176.40     (a)     introductory      text 

amended 56897 

176.45  (b)  and  (c)  amended 56897 

199.2  (b)  amended 628 

Regulation  at  62   FR  628  eff. 
date  corrected  to  2-5-97 3739 

199.4  (c)(3)(xi)(A)(7)  and  (0(10) 
added;  (d)(3)(v)  and 
(f){2)(i)(G)  amended; 
(e)(3)(i)(A)(3)  revised 59338 

(g)(15)  revised 629 

Regulation  at  62   FR  629  eff. 

date  corrected  to  2-5-97 3739 

220  Removed 4458 

Reinstated 8378 

220.8  (k)(2)  stayed  and  amended 

941 

255  Removed 5333 

269  Added 67945 

318  Re  vised 63713 

340  Removed 5333 

352  Removed 4458 

CtKipter  V— Department  of  the 
Army  (Parts  400-699) 

506.5  Re  vised 43657 

619.1  Amended 49061 

619.4  (a),  (b)  introductory  text 

and  (5)  revised 49061 

619.6  Introductory  text  and  (k) 
revised 49061 

619.7  (d)  revised 49061 

619.8  Revised 49061 

619  Appendix  G  added 49062 

623.5  (c)(5)(A)  through  (D)  redes- 
ignated as  (c)(5)(l)   through 

(iv) 45890 

630  Revised 39073 

644.181—644.284  (Subpart  E)  Re- 
moved  58133 

Chapter  VI— Department  of  the 
Navy  (Parts  700-799) 

706.2  Table  Three  amended 35959 

Table  Four  amended 36292.  48070. 

52882.  60027 

Table  Four  corrected 36497 

Tables  Four  and  Five  amended 

46378.58009 

Table  Two  amended 52880 

Table  Five  amended 67727 

723  Re  vised 8166 


Note:  Boidkic*  peg*  nunibws  Indcai*  1996  clnngM. 
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Chapter  VII— Department  of  the 
Air  Force  (Parts  800-1099) 

801  Removed .46379 

813  Removed 631 

818b  Removed 631 

837  Removed 43466 

844  Removed 631 

856  Removed .45322 

862  Removed 45323 

909  Removed 45323 

950  Removed 45323 

Proposed  Rules: 

21 43867 

22 43867 

28 43867 

32 43867 

33 43867 

34 43867 

175 7966 

199 56929 

202 40764. 58803 

203 68184 

247 4947 

286 7398 

318 47467 

651 37866. 47839 

806b 4025 

TITLE  33-NAVIGATlON  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guatd,  Depart- 
ment of  Transportation  (Parts 
1-199) 

26.03  (f)  table  revised 45325 

100  Temporary  regulations  lists 

39325.49678 

Regulation  at  61  FR  33032  eff. 

date  delayed  to  1-1-98 60028 

Temporary  regulations  lists 8378 

100.T08-35-O39  Added  (temporary) 

44161 

100.01—100.50  (Subpart  A)  Regu- 
lation at  61  FR  33032  eff.  date 
delayed  to  1-1-98 60028 

100.01  Regulation  at  61  FR  33032 

eff.  date  delayed  to  1-1-98 60028 

100.05  Regulation  at  61  FR  33082 

eff.  date  delayed  to  1-1-98 60028 

100.15  Regulation  at  61  FR  33032 

eff.  date  delayed  to  1-1-98 60028 

100.17  Regulation  at  61  FR  33032 

eff.  date  delayed  to  1-1-98 60028 

note:  BoMtoc*  poo*  numbM  kidteal*  1996 


100.18  Regulation  at  61  FR  33033 

eff.  date  delayed  to  1-1-98 60028 

100.19  Corrected 36292 

Regulation  at  61  FR  33033  eff. 

date  delayed  to  1-1-98 60028 

100.25  Regulation  at  61  FR  33033 

eff.  date  delayed  to  1-1-98 60028 

100.30  Regulation  at  61  FR  33033 

eff.  date  delayed  to  1-1-98 60028 

100.35  Regulation  at  61  FR  33033 

eff.  date  delayed  to  1-1-98 60028 

100.35T-07-067  Added  (temporary) 

65333 

100.36-T08-041  Added  (temporary) 

53322 

100.3&-T96-051  Added  (temporary) 

47823 

100.35-T96-068  Added  (temporary) 

64992 

100.35T08-034  Added  (temporary) 

41507 

100.35T08-038  Added  (temporarj') 

41506 

100.35T96-O45  Added  (temporary) 

40514 

100.35T96-074  Added  (temporary) 

3609 

100.50  Regulation  at  61  FR  33033 

eff.  date  delayed  to  1-1-98 60028 

100.100—100.1305  (Subpart  B)  Reg- 
ulation at  61  FR  33033  eff. 
date  delayed  to  1-1-98 60028 

100.100  Regulation  at  61  FR  33033 

eff.  date  delayed  to  1-1-98 60028 

100.113  Added 45891 

100.114  Implementation  (tem- 
porary)  67946 

100.118  Added 59024 

100.501  Implementation  (tem- 
porary)  52695.60028 

100.508  Implementation  (tem- 
porary)  44160 

100.509  Implementation  (tem- 
porary)  67946 

100.513  Implementation  (tem- 
porary)  50436 

100.517  Implementation  (tem- 
porary)  53321 

100.721  Added 59023 

100.722  Added 64993 

100.723  Added 64995 

100.724  Added .7 7937 

100.801  Implementation  (tem- 
porary)  44160 

110  Authority  citation  corrected 

36786 
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TITLE  33  Chapter  l-Con. 

110.72d  Revised 40994 

(a)  corrected 63715 

116  Authority  citation  corrected 
36786 

117  Temporary  drawbridi^e  oper- 
ation regulations 37211.  50712, 

64995 
Regulation  at  61  FR  24236  eff. 

date  confirmed 40515 

Temporary    drawbridge    oper- 
ations regulations 3462 

117.35-T08-062  Added  (temporary) 

5156 

117.147  (b)  stayed;  (c)  added;  eff. 

2-1-97  through  6-30-97 59026 

117.253  (b)(l)(ii)  and  (Hi)  revised; 

(b)(3)  added 57586 

117.261  (bb)  revised:  interim 6/948 

(h)  removed 3463 

117.478  (b)  revised 49064 

117.491  (b)  removed;  (c)  through 
(f)      redesignated      as      (b) 

through  (e) 39873 

117.739  Revised 6485 

117.1059  (h)  stayed;  (])  added:  eff. 

2-1-97  through  6-1-97 43158 

(c)  stayed;  (i)  added;  eff.  10-1- 

96  through  1-31-97 43159 

117.1101  (a)(1)  revised;  interim 6877 

117  Appendix  A  corrected 36786 

120   (Subchapter   K)   Added;    in- 
terim  37652 

Clarification 51597 

127  Clarification 51597 

127.003  Corrected 36629 

128  Added;  interim 37654 

154.100  (a)  revised;  (d)  added 41457 

154.105  Amended .41458 

Corrected 3610 

154.106  (a)  revised;  (b)  amended 
41458 

(b)  corrected .42462 

154.107  (b)  revised 41458 

154.108  (a)  introductory  text  and 

(d)  revised 41458 

154.110  (b)(1)  revised 41458 

(a)  introductory  text  and  (d) 

revised 41461 

154.300  (a)  introductory  text.  (c). 

(e)  and  (f)  revised 41458 

154.310  (a)(2).   (7).   (15),  (16)  and 

(22)  revised;  (aK23)  added 41459 

154.320  (aKD  and  (d)  revised 41459 

154.325  Revised 41459 

154.500  (a)  and  (b)  revlaed 41459 

154.520  Revised 41459 


154.530  (a)  revised;  (e)  added 41460 

154.540  Revised 41460 

154.545  (e)  added 41460 

154.560  (e)  revised 41460 

(e)  corrected 42462 

154.710  (b).  (c),  (d)  introductory 
text,  (7)  and  (8)  revised;  (e) 
added ., 41460 

154.735  Introductory  text.  (1),  (s) 
and  (t)  revised;  (u)  and  (v) 
added 41460 

154.740  Introductory  text  and  (b) 

revised;  (j)  added 41461 

156.120  Introductory  text,  (0  and 
(w)(5)  revised;  (cc)  and  (dd) 
added 41461 

156.150    (cK3)    and    (5)    revised; 

(c)(6)  added 41461 

156.170  (c)(l)(i),  (iv),  (f)(1)  and  (2) 
revised;  (0(2)  redesignated  as 
(f)(3);  (h)  added 41461 

157  Authority  citation  revised 39788 

Comment  period  extension 3463 

Technical  correction  ; 3943 

157.01  (a)(2)  revised 39788 

157.02  Added 39788 

(b)  corrected .....41685 

157.03  Corrected 36786 

Amended 39788 

157.400—157.410       (Subpart        G) 

Heading  revised 39786 

Heading  revised 1637 

157.400  Revised 39788 

157.410  (c)  revised 39789 

157.415  Added 39789 

OMB  number 64618 

157.420  Added 39789 

OMB  number 64618 

157.430  Added 39789 

OMB  number 64618 

157.435  Added 39789 

(a)  corrected 41685 

OMB  number 64618 

157.440  Added 39790 

157.445  Added;  eff.  7-29-97 39790 

(a)  corrected 41685 

OMB  number 64618 

157.450  Added 39790 

OMB  number 64618 

157.455  Added 39790 

(a)(4)  corrected 41685 

(aK5)  and  (6)  stayed 60189 

OMB  number 64618 

157.460  Added;  eff.  in  part  7-29-97 

39790 

(b)  corrected 41685 
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..50235 
.45326 
.45327 


157.500-157.510       (Subpart       H) 

Added J9791 

Heading  revised 1637 

157.600-157.610  (Subpart  1)  Added 

39791 

Heading  revised 1637 

158.140  <aX2)  corrected J6629 

160  Aathority  citation  revised J0234 

160.201  (b),  (c)  introductory  text. 

(1).  (3Xi).  (li)  and  (iU)  re- 
vised; (cXSXiv)  through  (x) 
added J0234 

160.203  Amended S0234 

160.207  (cXD  through  (5)  revised; 
(cX6)  through  (11)  added 

160.211  (a)  introductory  text  and 
(1)  through  (8)  revised;  (a)(9) 
through  (16)  added 
(b)  amended. 

160.213  (a)  introductory  text  and 
(1)  through  (7)  revised;  (aXB) 
through  (15)  added;  (b) 
amended 

161.12  (b)  table  revised 

161.25  Revised 

164  Authority  citation  revised J5072 

164.01  (b)  added .35072 

164.03  (b)  revised .35072 

164.70  Added 45072 

164.72  Added .35073 

164.74  Added .35074 

164.76  Added 36076 

164.78  Added 35076 

164.80  Added 35076 

164.82  Added 35076 

165  Temporary  regulations  lists 
39325,49676 

Temporary  regulations  lists 8378 

165.T01-041  Added  (temporary) 35131 

165.T01-068  Added  (temporary) 40616 

165.T01-072  Added  (temporary) 45892 

165.T01-100  Added  (temporary) 45693 

165.T01-109  Added  (temporary) 47064 

165.T05-045  Added  (temporary) 35132 

165.T06-072  Added  (temporary) 679149 

165.T07-052  Added  (temporary) 50437 

165.T0e-066  Added  (temporary) 59027 

165.T1-3009  Added  (temporary) 40995 

165.T11-030  Added  (temporary) 37213 

165.T96-073  Added  (temporary) 66157 

165.T96-077  Added  (temporary) 5527 

165.141  Added 60032 

165.503  Implementation  (tem- 
porary)  5157 

165.708  Added 66156 


165.903  (a)  introductory  text  re- 
vised; (aXD  through  (10)  re- 
designated as  (aX2)  through 

(11);  new  (aXD  added 37605 

165.1101  Added 60029 

165.1304  (a)  revised 47824 

179.19  (b)  corrected 36629 

181.3  Corrected 36786 

183.3  Corrected 36629 

Chapter  II— Corp6  of  Engineers. 
Department  of  ttte  Army  (Parts 
200-399) 

207  Authority  citation  revised 55672 

207.440  (u)  revised 56672 

330  Appendix  A  removed 6878 

334.420  (a)(2)  amended;  (bXlXi) 
removed;  (bXlXlil),  (iv)  and 
(V)  redesignated  as  (bXlXii). 

(Ul)  and  (iv);  (bX2)  revised 43970 

334.460  (aX12),  (bXD  through  (7), 
(9)  and  (11)  revised:   (aX13) 

added 64997 

334.530  (bX2)  revised 34733 

334.630  (a)  and  (bXD  revised 34733 

334.760  (bXl)  revised 43970 

334.1110  (aXl)  designation  re- 
moved; (aX2)  redesignated  as 
(b);  (a)  heading  and  new  (b) 

revised 43970 

334.1340  (aX3)  and  (4)  redesig- 
nated as  (a)(1)  and  (2);  new 
(aX2)  heading  and  (c)  revised 
34733 

CtKipter  IV— Saint  Lawrence  Sea- 
way Development  Corporation, 
Department  of  Transportation 
(Parts  400-499) 

401.101—401.102  (Subpart  B)  Au- 
thority citotion  added 54734 

401.101  Authority  citation  re- 
moved  54733 

401.102  Authority  citation  re- 
moved  54733 

(a)  amended 54734 

404.400  (a)  and  (c)  revised 5922 

404.405  Revised 5822 

404.407  Added 5922 

404.410  Revised 5923 

404.420  Revised 5923 

404.425  Amended 5923 

404.428  Revised 5923 

407  Appendix  A  amended 5923 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1996  THROUGH  FEBRUARY  28,  1997 


TITLE  33 


100. 


Proposed  Rules: 


50463,  53342,  53344,  64645 

.' .'. 7969.7970 

110 6*197 

117 35702,  57599,  59047,  59394.  59396. 

67970.  68198.  68689 

3636 

154 34775 

5356 

155 34775.  58804 

5356 

159 58804 

165 37714.  40587.  47839.  53345.  53346. 

57599.  67971 

166 55248 

167 35703 

181 7971 

187 58359 

334 48112.  67265 

404 50258.  58496 

4223 

405 4223 

406 4223 

407 502S8.  58496 

4223 

TITLE  34-EDUCAT10N 

Subtitle  A-Office  oH  tt>e  Sec- 
retary, Department  of  Education 
(Parts  1-99) 

74  OMB  circular  applicability 50712 

75.217  «i)(3)  revised 4167 

80  OMB  circular  applicability 50712 

86  Authority  citation  revised 66225 

Heading  revised 66225 

Technical  correction 68821 

86.1  Revised 66225 

86.2  (a)  and  (b)  amended 66225 

Authority  citation  revised 66226 

86.3  Heading,  (a)  and  (b)  amended 
66225 

(a)  and  (b)  amended:  authority 
citation  revised 66226 

86.4  (a)  amended:  (b)  and  (c)  re- 
moved: authority  citation 
revised 66226 

86.5  Heading,  (a)  and  (b)  amended 
66225 

Authority  citation  revised 66226 

86.6  Heading.  (bX3)  and  authority 
citation    revised;    (a),    (bXD 

and  (2)  amended 66226 

86.7  (a)  removed:  (b)  and  (c)  re- 
designated   as    (a)    and    (b); 


new  (a)  and  new  (b)  amended: 
authority  citation  revised 66226 

86.100  Authority  citation  revised 
66226 

86.101  Authority  citation  revised 
66226 

86.102  Authority  citation  revised 
66226 

86.103  Authority  citation  revised 
66226 

86.200—86.204  (Subpart  C)  Re- 
moved  66226 

86.300—86.304  (Subpart  D)  Head- 
ing amended 66226 

86.300  Heading.  introductory 
text,  (b)  introductory  text 
and  (2)  amended:  authority 
citation  revised 66226 

86.301  Heading,  (a)  introductory 
text,  (2),  (0)  introductory 
text.  (1),  (2)(i)(A)  and  (B) 
amended 66225 

Authority  citation  revised 66226 

86.302  (a)  and  (b)  amended 66225 

Authority  citation  revised 66226 

86.303  (a)  introductory  text  and 

(b)  through  (e)  amended 66225 

Authority  citation  revised 66226 

86.304  Heading,  (a)  introductory 
text.  (1).  (2)(i).  (3)  introduc- 
tory text,  (ii).  (b)  introduc- 
tory text,  (1)  and  (2)  intro- 
ductory text  amended 66225 

Authority  citation  revised 66226 

86.400  (a)  amended 66225 

Authority  citation  revised 66226 

86.401  (d)(1)  and  (2)  amended 66225 

Authority  citation  revised 66226 

86.402  (a)  amended 66225 

Authority  citation  revised 66226 

86.403  Authority  citation  revised 
66226 

86.404  Authority  citation  revised 
66226 

86.405  Authority  citation  revised 
66226 

86.406  Authority  citation  revised 
66226 

86.407  (a)  and  (d)  amended 66225 

Authority  citation  revised 66226 

86.408  (a)(l)(ii)  amended 66225 

Authority  citation  revised 66226 

86.409  (c)  introductory  text  and 
(e)(2)  amended 66225 

Authority  citation  revised 66226 
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86.410  (a)(1)    introductory    text 

and  (d)  amended 66225 

Authority  citation  revised 66226 

86.411  (a)(1),  (2)  and  (b)  amended 
66225 

Authority  citation  revised 66226 

99.1  (a)  revised:  (b)  removed;  (c), 
(d)  and  (e)  redesignated  as 

(b),  (c)  and  (d) 59295 

99.2  Amended 59295 

99.3  Amended 59295 

99.6  Removed 59295 

99.7  Re  vised 5929S 

99.10  (a),  (b).  (d)  and  authority 

citation  revised;  (c)  and  (e) 

amended 59296 

99.12  (a)  amended:  authority  ci- 
tation revised 59296 

99.20  (a)  amended 59296 

99.21  (a),  (b)(1)  introductory  text 

and  (2)  amended 59296 

99.31  (a)(5)(i),  (9)  and  authority 
citation  revised;  (a)(6)(iii)  re- 
designated as  (a)(6)(iv);  new 
(a)(6)(iii)  added 59296 

99.32  (d)(3)  and  (4)  amended; 
(d)(5)  added:  authority  cita- 
tion revised 59297 

99.33  (c)  and  (d)  revised;  (e)  added 
59297 

99.34  (a)(l)(ii)  amended 59297 

99.36  (b)  and  authority  citation 

revised:  (c)  added 59297 

99.38  Added 59297 

99.63  Amended 59297 

Ctiapter  ll-Offlce  o4  Elementary 
and  Secondary  Education.  De- 
partment of  Education  (Parts 
200-299) 


263  Revised. 


.46338 


Ctiapter  III -Office  of  Special 
Education  and  Ret)abjlitative 
Sen^ices,  Department  of  Edu- 
cation (Parts  300—399) 

350  Revised 5713 

351  Removed 5713 

352  Removed 5713 

353  Removed 5713 

355  Removed 5713 

357  Removed ; 5713 

360  Removed 5713 

361  Revised 6334 

NOTE:  Botdtoc*  page  numbws  indteol*  1996  ctangM. 


363.6  (c)(1).  (c)(2)(i).  (ii)  and  au- 
thority citation  revised 6363 

376.4  (c)  and  authority  citation 
revised 6363 

379.1—379.5  (Subpart  A)  Revised 

5689 

379.10—379.11  (Subpart  B)  Re- 
vised   5690 

379.20-379.21  (Subpart  C)  Revised 

5690 

379.30—379.31  (Subpart  D)  Re- 
vised  5691 

379.40—379.43  (Subpart  E)  Re- 
vised   5691 

379.50—379.53  (Subpart  F)  Head- 
ing revised 5692 

379.53  OMB  number 5692 

379.54  Added 5692 

380.9  (OdXi)  and  (ii)  revised 6363 

Cttapter  VI— Office  of  Post- 
secondary  Education.  Depxirt- 
ment  of  Education  (Parts 
600-69y) 

600.5  (e)  removed 60569 

614  Removed 51784 

617  Removed 51784 

619  Removed 51784 

641  Removed 51784 

646  Revised 38537 

656  Re  vised 50193 

657  Revised 50202 

668  Notice 58926 

668.1  (cK4).  (10)  and  (12)  amended 

668.2  (bXl).  (2)  and  (3)  amended 
60396 

668.4  Added 60602 

668.15  (e)  removed:  (g)  revised; 

(h)  added 60569 

668.16  (mX2Xii)  and  (n)  amended; 
(o)  added  (OMB  number 
pending) 60603 

668.22  (gX3Xi)  amended 60396 

668.23  Revised  (OMB  number 
pending) 60569 

668.24  Revised  (OMB  number 
pending) 60491 

668.25  (cX4Xi)  amended 60492 

668.26  (bX3)  amended 60492 

668.161—668.167  (Subpart  K)  Re- 
vised  60603 

668.163  (aX2Xiii)  removed:  (aX3) 

revised 49043 

668.165  OMB  number  pending 60603 
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TITLE  34  Chapter  Vl-Con. 

668.167  0MB  number  pending 4060S 

673  Added 40SW 

674  Notice 58926 

674.2  (a)  and  (b)  amended 60608 

674.3  Removed 60396 

674.4  Removed ~ .60*96 

674.8  (bK2)  amended .60996 

674.14  Removed 60996 

674.15  Removed 60996 

674.16  (dXl)  and  (e)  amended;  (g) 
removed;  (h).  (i)  and  (j)  re- 
designated as  (g).  (ta)  and  (1) 


674.18  (b)  removed;  (c)  redesig- 
nated as  (b) 60996 

674.19  (d).  (eXl).  (3)  and  (4)  head- 
ing revised;  (eK4Kv)  re- 
moved; (eX4Xvi)  redesig- 
nated as  {eX4Xv) 60492 

675  Notice .58926 

675.2  (a)  and  (b)  amended 60608 

675.3  Removed 60996 

675.4  Removed 60996 

675.14  Removed 60996 

675.15  Removed 60996 

675.18  (b)  removed;  (c)  through 
(h)  redesignated  as  (b) 
through  (g) 60996 

675.19  (bXl)  revised;  (bX2Xiii) 
and  (iv)  amended;  (bX2Xv). 
(vi).  (vii).  (4),  (5)  and  (c)  re- 
moved  60492 

675.26  (d)  revised 60996 

675.49  Amended 60996 

676  Notice 58926 

676.2  (a)  and  (b)  amended 60608 

676.3  Removed 60996 

676.4  Removed 60996 

676.14  Removed 60996 

676.15  Removed 60996 

676.16  (c)  amended;  (e)  removed; 
(f)  and  (g)  redesignated  as  (e) 
and(f) 60608 

676.18  (b)  removed;  (c)  redesig- 
nated as  (b) 60996 

676.19  (b)  revised;  (c)  removed 60499 

682  Notice 58926 

682.200  (aXl)  amended 60608 

682.202  (fX2)  amended 60486 

682.207      (bXlXilXB).      (C)      and 

(vXBXi)  amended;  (cX3).  (4) 
and  (d)  revised;  (cX5)  added 

60609 

682.401  (b)(28)  added 60436 

(b)(27)  revised 60486 


682.404  (aX2Xll)  and  (f)  revised; 

eff.  In  part  1-1-98 

682.406  (aX12)  revised 60486 

682.410  (aX2)  Introductory  text, 
(11)  and  (X)  revised;  (aXllHiii) 

and  (bKll)  added 60496 

(bX2)  and  (6XvllKA)  revised 

682.411  (c).  (d)  introductory  text, 
(1)  and  (2)  revised  (OMB 
number  pending) 

682.413  (b)  redesignated  as  (bXD: 
(bX2)  added 60487 

682.414  (aX2)  revised;  (c)  Intro- 
ductory text.  (1)  and  (2)  re- 
moved; (aX3).  (4)  and  (cX3) 
redesignated  as  (a)(4).  (5)  and 
(cX2);  new  (aX3)  and  new 
(cXD  added;  new  (aX4Xili), 
new  (Iv).  new  (5)(1)  and  new 
(cX2)  amended 60499 

682.418     Added     (OMB     number 

pending) 60437 

682.603  (bX4)  amended;  (bX5)  and 
(hXD  revised;  (bX6)  and  (c) 
removed 60609 

682.604  (a)  heading,  (b)  heading. 
(cX3Xi).  (li).  (dX2)  and  (e)  re- 
vised; (a)  redeslgrnated  as 
(aXD;  (aX2).  (3)  and  (c)(6) 
through  (9)  added;  (bX2Xli) 
removed:  (bX2Xiii).  (cX2Xi). 
(ilXA).  (B),  (4).  (dXlXi)  and 
(3)amended 60609 

682.610  (a)  and  (b)  revised;  (f)(2) 
redesignated  as  (cX2Xiv): 
(c)(2Xll),  (ill)  and  new 
(cX2Xiv)    amended;    (d).    (e) 

and  (f)  removed 60493 

685  Notice 58926 

685.102  (aXD  amended 60610 

685.301  (b)  revised 60610 

685.303  (c)  amended;  (d)  revised 

60610 

685.309  (aXl),  (c)  and  (d)  revised; 
(e).  (f)  and  (g)  removed;  (h), 
(1)  and  (J)  redesignated  as  (e), 

(f)  and  (g) 60493 

(e)  amended 60610 

690  Notice 58926 

690.2  (c)  amended 60396 

Heading  revised;  (a)  amended 

60610 

690.3  Removed 60610 

690.10  (b)  revised 60397 

690.12  (bXD  amended 60397 

690.13  Re  vised 60397 
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690.14  (b)(1)  and  (2)  removed; 
(bX3)  introductory  text,  (i), 
(11)  and  (4)  redesignated  as 
(c)  introductory  text,  (1),  (2) 
and  (d);  heading,  (a)  and  new 
(b)  revised 60397 

690.61  (aHlKii)  and  (b)(2)  revised 

60397 

690.75  (aX2)  and  (e)  introductory 

text  amended 60397 

(b)  removed;  (c),  (d)  and  (e)  re- 
designated as  (b),  (c)  and  (d) 
60610 

690.78  (c)(2),  (3)  and  (4)  amended; 

(cX6)  added 60397 

(a)  amended 60610 

690.81  (c)  removed 60397 

(a)  revised 60493 

690.82  Revised 60494 


Proposed  Rules: 


75... 
76... 
77... 
206. 
222. 
231.. 
235.. 
263.. 
270. 
271. 
272. 
350.. 
351.. 
352.. 
353.. 
355.. 
357.. 
360.. 
369.. 
371.. 
373.. 


.97184.  49640. 47550 

49640. 47550 

43640. 47550 

97184 

52564 

97184 

.97184 

99246 

49640.47550 

49640.47550 

49640. 47550 

59560 

59560 

59560 

, 59560 

59560 

59560 

53560 

.97184 

97184 

.97184 


375 37184 

376 37184 

378 37184 

380 37184 

381 97184 

385 37184 

386 37184 

387 37184 

388 37184 

389 37184 

390 37184 

396 37184 

400 54024 

401 S4m4 

Note:  Botdtoce  page  nunibeis  kidccMe  1996 


402 54024 

403 S4024 

406 54024 

410 54024 

411 54024 

412 54024 

413 54024 

415 54024 

421 54024 

425 54024 

426 S4024 

427 54024 

428 54024 

429 54024 

460 54024 

461 54024 

464 54024 

472 54024 

477 54024 

489 S4024 

490 54024 

491 54024 

607 49640.  47550.  52399 

608 52399 

609 52399 

610 37184 

612 37184 

628 52399 

630 37184 

636 52399 

637 37184.  52999 

642 43640.  47550 

645 52399 

647 52399 

648 43640.  47550 

649 52999 

650 :. 52399 

655 52399 

658 37184.  52399 

660 37184.  52399 

661 37184.  52399 

682 .43640.  47550 

663 ,. 43640.  47550 

664 49640,  47550 

668  48564.  49990.  49552.  49874!  66854 

7334 

669 37184.  52999 

673 49390 

674 48564,  49390.  49874 

675 48564.  49390.  49874 

676 48564,  49390.  49874 

682 47398.  48564.  49382.  49874 

685 48564,  49874 

680 .48564,  49390.  49874 
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TITLE  35-PANAMA  CANAL 

Chapter  I— Panama  Canal 
Regulations  (Parts  1—299) 

61.155  (e)  added 36497 

123.4  (a)  amended 36498 

133  Authority  citation  revised 60612 

133.1  Revised 60612 

135  Authority  citation  revised 60612 

135.2  Amended 60612 

135.3  Heading  and  (a)  revised 60612 

135.13  (a)   amended;   (aXlO)   and 

(11)  added:  (b)  revised 60612 

135.14  (d)  added 60612 

135.15  (d)  and  (e)  added 60612 

135.31  Amended 60612 

135.41  Amended 60612 

135.42  (c)  added 60612 

Proposed  Rules: 

133 46407.  53886 

135 46407.  53886 

TITLE  36-PARKS.  FORESTS.  AND 
PUBUC  PROPERTY 

Ctiapter  I— National  Park  Service. 
Department  of  ttie  Interior  (Parts 
1-199) 

1.2  (a),  (b)  and  (d)  revised 35136 

1.4  (a)  amended 35136 

1.10  (b)  amended 46656 

7.11  Removed 46380 

7.23  Added 2580 

13.2  (c)  and  (e)  revised 35137 

(e)  redesignated  as  (f);  new  (e) 

^ded 54339 

13.80—13.87  (Subpart  D)  Added 54339 

13.82  0MB  number  pending 54340 

13.83  OMB  number  pending 54340 

13.84  OMB  number  pending 54341 

13.85  OMB  number  pending 54341 

31  Removed 40996 

Chopter  II— Forest  Service.  De- 
pKvtment  of  Agriculture  (Parts 
200-299) 

211  Authority  citation  revised 47673 

211.1  Removed 47673 

211.6  Removed 41507 

222.23  Revised 35959 

223.39  Removed 64815 

223.65  Revised 48625 

Note:  loMfcic*  poo*  mmtows  indkal*  19M 


223.66  Removed 48625 

223.113  Revised 64816 

223.170—223.183   (Subpart  E)  Re- 
moved  35960 

242.24  Revised 39702 

(a)(1)  table  amended 48628 

242.25  Added;  eff.  8-1-96  through 
6-30-97 39709 

(k)(6)(iii)(B)  Uble.  (7)(iii) 
table,  (ll)(i)  table.  (13)(iii) 
table,  (14)(iii)  table, 
(15)(iii)(D)  table  amended; 
eff.  8-1-96  through  6-30-97 48628 

(k)(15)(iii)(D)  Uble  and  (16)(iii) 
table  amended;  eff.  8-1-96 
through  6-30-97 48629 

242.26  Added;  eff.  1-1-97  through 
12-31-97 39747 

242.27  Added;  eff.  1-1-97  through 
12-31-97 39751 

Ctiapter  VII— Library  of  Congress 
(Ports  700-799) 

701.33  (a)(4)  revised 49262 

Ctiopter  Xi— Arctiitectural  and 
Transportation  Barriers  Compli- 
ance Board  (Ports  1100-1199) 

1191.2  Revised 39324 

Proposed  Rules: 

7 41058.59393 

61 51536 

223 54569,  58281.  64569,  68690 

5949 

242""'l''"."Z"!Z!!"."."!'.^!!!^."l!!l4ia«i^  67274 

800 48580 

1190 36688.  51397,  64832 

1191 36668.  37964.  51397,  64832 

1228 39373 

1256 4669 

TITLE       37-PATENTS.       TRADE- 
MARKS. AND  COPYRIGHTS 

Chapter  I— Patent  and  Trodemartc 
Office,  Department  of  Com- 
merce (Parts  1  —  199) 

1.1  (a)  heading  revised;  (g)  re- 
moved  56446 

1.3  Revised 56446 

1.5  (f)  added 42802 

(a)  revised 56446 
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1.6  (a)  revised 56447 

1.8  (a)(l)(i)(A)  and  (2)(ii)  revised 

56447 

1.9  (h)  added 56447 

1.10  Revised 56447 

1.12  (c)  added 42802 

1.14  Heading,  (a),  (b)  and  (e)  re- 
vised   42802 

1.16  (a),  (b),  (d)  and  (f)  through 

(i)  revised;  (m)  added 39587 

(m)  corrected 43400 

1.17  (b)  through  (g),  (j).  (m) 
through  (p).  (r)  amd  (s)  re- 
vised  39587 

1.18  Revised 39588 

1.20  (c),  (e),  (f).  (g),  (iXl).  (2). 
(j)(l),  (2)  and  (3)  revised 39588 

1.21  (a)(1),  (3)  and  (6)  revised 39588 

(a)(1)  corrected 43400 

1.52  (a)  and  (b)  revised 42803 

1.54  (b)  revised 42803 

1.58  Heading  and  (c)  revised;  (b) 

removed 42803 

1.62  (e)  and  (f)  revised 42803 

1.72  (b)  revised 42803 

1.75  (g)  revised;  (h)  and  (i)  added 

42803 

1.77  Revised .42803 

1.78  (a)(2)  and  (c)  revised;  (d)  re- 
moved  42804 

1.84  (c),  (f),  (g)  and  (x)  revised 42804 

1.96  Revised 42804 

1.97  (a)  through  (d)  revised 42805 

1.107  (a)  revised 42805 

1.110  Revised 42805 

1.130  Added 42805 

1.131  (a)  revised 42806 

1.132  Re  vised 42806 

1.154  Revised 42806 

1.163  (c)  and  (d)  added 42806 

1.291  (a)  and  (b)  revised 42806 

1.292  (a)  and  (b)  revised 42807 

1.315  Revised .42807 

1.321  (c)  revised 42807 

1.445  (a)  revised 39588 

1.482  (a)(l)(i).  (11)  and  (2Xii)  re- 
vised  39588 

1.492  (a),  (b)  and  (d)  revised .39588 

1.497  Revised 42807 

1.741  (a)  revised..! 64028 

2.7  Added i^fmi^ 

2.53  Removed 55223 

2.102  (c)(2)  revised 36625 

2.165  (a)(1)  revised 56448 

2.189  Undesignated  center  head- 
ing and  section  removed 55223 


5.33  Revised 56448 

10.23  (c)(9)  revised 56448 

15  Removed 42808 

15a  Removed 42808 

101  Removed .t 40999 

102  Removed 40999 

Chapter  II— Copyright  Office,  U- 
brary  of  Congress  (Parts 
200-299) 

201  Comment  period  extension 49680 

251.1  Revised 63717 

251.2  Re  vised 37215 

251.3  (a)  introductory  text  and 

(b)  amended 63717 

251.5  (c)  amended 63717 

251.32  (a)  and  (b)(2Kii)  revised; 

(d)  amended 63717 

261.43  (a)  amended 63717 

251.44  (a),  (b).  (eK2).  (f)  and  (g) 
revised 63717 

251.45  (b)(l)(i)  and  (2)(i)  revised 
63718 

251.58  (c)  revised 37215 

251.60  Amended 37215 

251.61  (a)  revised 37215 

251.62  (a)  amended 37216 

251.63  (a)  amended 37216,  63718 

252.4  (e)  revised 63718 

253.5  (c)(1).  (2)  and  (3)  revised 60613 

257.4  (e)  revised 63718 

259.2  (c)  introductory  text 
amended 63718 

259.5  (e)  revised 63718 

Chapter  V— Under  Secretary  for 
Technology.  Department  of 
Commerce  (Parts  500—599) 

501  Authority  citation  revised 40999 

Heading  revised;  interim 40999 

501.1  Revised;  interim 40999 

501.3  Revised;  interim........ 40999 

501.4  Revised;  interim 40999 

501.6  (a)(1)  introductory  text, 
(iii),  (2),  (3)(i)  and  (4)(i)  re- 
vised; interim 40999 

501.7  (b)  and  (c)  revised;  interim 
40999 

501.8  (a)  and  (b)  revised;  (c)  and 
(d)  redesignated  as  (d)  and 

(e);  new  (c)  added;  interim 41000 

501.9  Revised;  interim 41000 

501.11  Added;  interim 41000 


Note.  BokDoce  pag»  numbws  indteol*  1996  ctangM. 
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TITLE  37 


Proposed  Rules: 


1 49820.  51855 

2 48872 

3  49820 

5 49820 

7 49820 

10 51072 

202 58497. 64042 

TITLE  38-PENSIONS.  BONUSES. 
AND  VETERANS'  REUEF 

Chapter  I— Department  of 
Veterans  Affairs  (Parts  0—99) 

1.12  Undesigrnated  center  heading 

and  section  added 33850 

1.891  Authority  citation  revised 
38571 

1.892  Authority  citotion  revised 
38671 

1.893  Authority  citation  revised 
38671 

1.894  Authority  citation  revised 
38571 

1.895  Re  vised 38571 

1.896  Authority  citation  revised 
38671 

1.897  Authority  citation  revised 
38571 

2.1   Regrulation  at  60  FR  40757 

confirmed 68666 

2.6  3.1  (n)  introductory  text  and 
(y)(4)  amended;  (n)(3)  note 
removed 56627 

3.50  Revised 5529 

3.51  Removed 5629 

3.101  Removed 68666 

3.106  (e)  amended 5529 

3.107  Heading  revised 67950 

3.204  Heading  revised:  (a)  and  (b) 
redesignated  as  (b)  and  (c); 
new  (a)  added;  new  (b) 
amended 56626 

3.205  Cross  reference  amended 56626 

(a)(6)  amended 5529 

3.206  Cross  reference  amended 56626 

3.207  Cross  reference  amended 56626 

3.208  Cross  reference  amended 56626 

3.209  Cross  reference  amended 56626 

3.210  Cross  reference  amended 56626 

3.211  Cross  reference  amended 56626 

3.212  Cross  reference  amended 56626 

3.213  (a)  Introductory  text  and 
cross  reference  amended 56626 


3.214  Cross  reference  amended 56626 

Heading  amended 5529 

3.252  (b)  amended;  (e)  revised 5529 

3.257  Revised 5529 

3.262  (k)(6)  amended 5529 

3.272  (c)  amended 5528 

3.307  (a)(6)(ii)  amended 57588 

3.309  (e)  amended 57589 

3.315  (c)(l)(i)  and  (11)  removed; 
(c)(l)(iii)  and  (iv)  redesig- 
nated as  (c)(l)(i)  and  (11); 
(c)(3)(i)  and  (4)  amended; 
(c)(4)  authority  citation  re- 
vised  67950 

3.352  Heading  revised 68666 

3.400  (d)  removed 67950 

(e)(2)  amended 5529 

3.401  (c)  heading  amended 5529 

3.666  (b)(1)  amended 5529 

3.702  (e)  heading  amended 5529 

3.709  Removed 67950 

3.712  Heading  revised;  (a)  and  (b) 

heading  removed;  (b)(1)  and 
(2)  redesignated  as  (a)  and  (b) 

67950 

3.805  (d),  (e)  and  (f)  amended 5529 

3.857  Amended 5529 

3.961  Removed 67980 

3.962  Removed 67950 

3.1000  (g)  amended 67950 

(aK2).   (b)(3).  (c)  introductory 
text,  (d)(1)  and  (f)  amended 

5529 

4.13  Amended 52700 

4.16  (c)  removed 52700 

4.88  Undesignated  center  heading 

revised;  section  removed 39875 

4.88b  Revised 39875 

4.96  Heading  and  (a)  revlBed;  (c) 
added 46727 

4.97  Re  vised 46728 

4.125  Re  vised 52700 

4.126  Revised 52700 

4.127  Revised 52700 

4.128  Re  vised 52700 

4.129  Re  vised 52700 

4.130  Removed;  new  4.130  redesig- 
nated from  4.132  and  revised 
52700 

4.131  Removed 52700 

4.132  Redesignated  as  4.130 52700 

14.507  (a)  and  (b)  amended 68666 

17.63  (a)(2)  revised 63720 

17.80  (a)(1)  revised 56897 

17.81  (a)(l)(i)  revised 63720 

17.82  (a)(l)(i)  revised 63720 


Note:  Boldhx*  pog*  numban  Indteats  1996  chongM. 


FEBRUARY  1997 
CHANGES  JULY  1.  1996  THROUGH  FEBRUARY  28.  1997 


17.700  (a)  amended 6121 

17.710  Revised  (0MB  number) 6121 

17.711  Revised  (0MB  number) 6122 

17.712  Revised  (0MB  number) 6123 

17.713  Revised  (0MB  number) 6123 

17.714  Revised  (OMB  number) 6124 

17.715  Revised 6125 

17.716  Revised 6125 

17.717  Revised 6125 

17.718  Revised 6125 

17.719  Revised 6126 

17.720  (a)  introductory  text.  (1) 
and  (2)  amended 6126 

19.8  Revised 68666 

19.76  Amended 43008 

20.703  Revised 43009 

21.5100  (b).  (c)  and  (d)  corrected 

36629 

36  Authority  citation  added 5531 

36.4222  (a)(1)  revised 5531 

36.4223  Regulation  at  61  FR  7415 
confirmed 3611 

36.4300—36.4375    Authority    cita- 
tion revised 56449 

Regulation  at  61  FR  7415  con- 
firmed  3611 

36.4306a  Regulation  at  61  FR  7415 

confirmed 3611 

36.4326  Revised 5531 

36.4337  (k)(l)(i)  introductory  text 
and  (3)  amended;  authority 

citation  added 56449 

36.4402  (a)(6)  revised 5531 

36.4500  (b)  revised 5531 

36.4512  Revised 5531 

36.4600  (c)(3)  revised 5532 

36.4700  Added 5532 

36.4701  Added 5532 

36.4702  Added 5532 

36.4703  Added 5533 

36.4704  Added 5533 

36.4705  Added 5533 

36.4706  Added 5533 

36.4707  Added 5533 

36.4708  Added 5533 

36.4709  Added 5534 

36  Appendix  A  added 5534 

42.3  (a)(l)(iv)  and  (b)<l)  conclud- 
ing text  amended;  (a)(8)  re- 
vised; authority  citation 
added 56449 

Proposed  Rules: 

1 33878.  40589 

3 41368.  50264 

8201  I 

Note:  Boidtac*  pog*  numbws  indteal*  1996  changM. 


4 8201.8204 

16 47469 

17 37024.41108,56486 

21 1075.1303 

TITLE  39-F»OSTAL  SERVICE 

Chapter  I— United  States  Postal 
Service  (Parts  1—999) 

5  Authority  citation  revised 36499 

5.2  Revised 36499 

7.1  (a)  revised 36499 

7.4  (d)  and  (e)  removed 4459 

10  Authority  citation  revised ...36499 

Heading  revised 36499 

10.1  Redesignated  from  10.11  and 
revised 36499 

10.2  Redesignated  from  10.31  and 
revised 36499 

10.3  Added 36500 

10.4  Redesignated  from  10.41;  (a) 
and  (e)(2)  revised 36500 

10.11—10.12  (Subpart  A)  Heading 

removed 36499 

10.11  Redesignated  as  10.1 36499 

10.12  Removed 36500 

10.21—10.24  (Subpart  B)  Heading 

removed 36499 

10.21  Removed 36500 

10.22  Removed 36500 

10.23  Removed 36500 

10.24  Removed 36500 

10.31—10.32  (Subpart  C)  Heading 

removed 36499 

10.31  Redesignated  as  10.2 36499 

10.32  Removed 36500 

10.41  Redesignated  as  10.4 36500 

10.42  (Subpart    D)    Heading   re- 
moved  36499 

20  IMM  amended;  incorporation 

by  reference;  interim. ...36501,  39592, 

39593,  55573 
IMM    amended;    incorporation 

by  reference 635,  640 

IMM    amended;    incorporation 

by  reference;  interim 1676 

111    DMM   amended;    incorpora- 
tion by  reference 42479.  48071, 

48574,  52703,  53323 

111.3  (e)  table  amended 60191.  64620. 

67228 

111.5  Re  vised 64620 

(e)  table  corrected 646 

233.3  (c)(9)  revised 42557 

233.12  Added 56450 
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TITLE  39  Ctiqptor  l-Con. 

273.3  (aXl)  and  (b)(1)  revised 56780 

963.2  Amended 445© 

963.3  (a),  (c)  and  (e)  amended 44SS 

963.4  (a)  amended 4458 

963.8  Intxoductory  text  amended 

4459 

963.11  Amended 4459 

963.14  Amended 4459 

Chapter  Ill-Poctoi  Rate 
Convnistlon  (Parts  3000— 3099) 

3001.61— 3001.eBc  (Subpart  C)  Ap- 
pendix A  corrected 37316 

Appendix  A  amended 56100. 56102 

Proposed  Putes. 

Ill 53280 

701 42219 

3001 677M 

TITLE  40-PROTECTION  OF 
ENVIRONMENT 

Chapter  I— Environmental 
Protection  Agency  (Parts  1  —799) 

1.7  (bK5)  amended 1833 

2.106  (bK5)  amended 1833 

3  Revised 40503 

5  Removed 41331 

9.1  Table  amended  (OMB  num- 
bers)  33651.  33652,  46229.  51366. 

52295.  53654.  54039.  66227.  67951 
Table    amended    (OMB    num- 
bers); eff.  7-31-96 34226 

19  Added 69364 

21.3  (a)  table  amended 1833 

22  Appendix  amended 1833 

27  Authority  citation  revised 69366 

27.3  (aXD  and  (bXD  revised 69366 

39  Removed 64291 

50  Decision 52662 

51  Authority  citation  revised 8328 

51.100  (s)  Introductory  text  and 

(1)  re  vised 52650 

51.112  (aKl)  revised;  (aX2)  amend- 
ed  41640 

51.160  (fXl)  revised;  (f)(2)  amend- 
ed  41840 

51.166  (1X1)  revised;  (1)(2)  amend- 
ed  41640 

51.212  (0)  revised 8328 

51.350  (bXl)  revised;  (bX5)  added 
39036 

51.351  (h)  added 39036 


(c)  added 40945 

51.352  (c)  revised 40945 

51.353  (cX5)  added S9036 

51.357  (aX12)  and  (bX4)  added 40M5 

51.358  (b)(4)  added 40945 

51.361     Introductory     text     and 

(bXlXl)  revised 49682 

51.364  (e)  and  (f)  added 39037 

51.365  (aX23)  and  (24)  amended; 
(aX25)  added 40945 

51.366  (aX2Xix)  amended: 
(aX2Xxl)  through  (xxiii) 
added „ 40945 

51.372  (bX3)  revised 40946 

(bX3)  corrected 441 19 

51.373  (f)  added 39037 

(g)  added 40946 

51.350—51.373  (Subpart  S)  Appen- 
dix B  amended .40946 

51  Appendix  W  revised 41640 

52  State  implementation  plan 
determinations... 36292.  49262.  51596. 

54946 

Announcement 66460 

Authority  citation  revised 8328 

52.12  (CX83)  and  (85)  added 6161 1 

(c)  revised 8328 

52.21  (1X1)  revised;  (1X2)  amended 

41694 

52.33  Added 8328 

52.76  Added 6132 

52.150  Added 56470 

Heading  corrected 56261 

52.220  (CX231)  added 36602 

(CX194X1X(A)(5).     (207X1XBX5). 
(220X1XBXJ),  (225XiXB)(4) 

and  (CXJ)  added 37393 

(c)(189KiXB)(J).  (210K1XE). 

(220K1XBX5).        (221X1XAK2). 

(229)  and  (230)  added 36574 

(CX185X1XAX9).  (194X1XG). 

(198X1XK),    (207X1XBX2)    and 

(225XiXBXJ)  removed 43977 

(CX187X1XAX5)  added 44163 

(CX91)  added 49066 

(cXlSlXiXD).  (196X1X0(3). 

(229XiXA)      and      (231X1XB) 

added 52299 

(CX197X1XAX2)   and    (224X1XB) 

added 54943 

(CX207X1XDXJ),   (220XiXC)  and 

(230Xi)(B)  added 56472 

(c)(193XiXAX3)  added 56629 

(CK179X1XE)      and      (193X1XD) 

added 56631 

(CX232)  added 57780 


Note:  BoWtoce  page  numben  Indteot*  1996  Chang**. 


FEBRUARY  1997 
CHANGES  JULY  1.  1996  THROUGH  FEBRUARY  28.  1997 


(c)(239)  added 

(c)(240)  added 

(cX204XiXAX6).  (B)(2),  (C) 
through  (F).  (205XiXA),  (213) 
and  (233)  through  (238)  added 


56134 
64293 


1186 

(c)(211)(iXAX2)  and 

(213XiXA)(iXi)  added 1190 

(CX194)(1XF)(5).       (207X1XEX7). 
(209),        (213),        (225)(1XEX/) 

added 2607 

(c)(224Xi)(C)  added 3216 

(C)(195)(1XB)(2).       (202)(i)(CX5), 
(221XiXA)(J),         (230X1XAX2) 

and  (IXC)  added 3223 

(cX184XiXB)(6)  and 

(207X1)(C)(5)  added 8173 

52.222  (b)  added 56474 

(aXlXlv)  added 56476 

52.230  (c)(79)  added 2310 

52.238  Added 1187 

52.241  Added 1187 

52.320  (c)(74)  added 49664 

(cX75)  added 51767 

(c)(63)  added 60615 

(cX77)  added 2887 

(cX72)  added 2914 

(cX78)  added .....4463 

52.324  (c)  removed 2914 

52.329  (b)  added 2914 

52.343  (a)(1)  removed;  (aX2),  (3) 
and  (4)  redesignated  (a)(1), 
(2)  and  (3) 2914 

52.347  Removed 60615 

52.348  Added 67469 

52.370  (CX71)  added 36576 

52.372  Removed 36576 

Added 56900 

52.373  Revised 36576 

52.374  Table  revised 36576 

52.376  (c)  added 36577 

52.520  (CX96)  added 65957 

(cX97)  added 2590 

52.535  Removed 49066 

52.691   Existing   text   designated 

as  (a);  (b)  added 66606 

52.720  (c)(120)  added 36561 

(CX130)  added 36590 

(CX128)  added 41341 

(CX102)  added 54559 

(CX131)  added 67472 

(CX132)  added 2918 

52.725  (d)  added 41345 

52.726  (m)  added 36590 

(n)  added 6127 

(o)  added 6129 

Note:  BoWtac*  page  numben  Indteat*  199«  changM. 


52.741  (aX2)  revised 54559 

52.770  (CX114)  added 55694 

(cXllO)  added 2593 

(cXlll)  added 2597 

(CX113)  added 3220 

(CX109)  added 7159 

52.795  (f)  and  (g)  added 56466 

52.870  (c)(32)  added 51366 

52.920  (c)(85)  added 2916 

52.930  (c)  added 50720 

52.970  (CX70)  added 37639 

(cX64)  added 36591 

(cX67)  added „ 46412 

Regulation    at    61    PR    37839 

withdrawn 50236 

(CX69)  added 53642 

(c)(71)  added 54742 

(c)(72)  added 55696 

(cX70)  added 652 

(cX69Xl)(A)  correctly  revised 

.9061 


52.975  (d)  added 37639 

Regulation    at    61    FR    37839 

withdrawn 50236 

(d)  added , 652 

52.994  Added 46412 

52.1020  (CX42)  and  (43)  added 53639 

52.1031  Table  amended 53639 

52.1036  Added 9086 

52.1070  (CX120)  and  (121)  added 8382 

52.1075  Added 50717 

Heading  revised;  (c)  added 64029 

52.1119  (a)(2)  added 43976 

52.1120  (CX112)  added 41336 

(cXlll)  added 53632 

52.1167  Table  amended 41336.  53532 

52.1170  (c)(107)  added;  eff.  7-1-96 

through  9-15-96;  Interim 45698 

52.1173  (f)  added 40519 

(g)  added 66609 

52.1174  (j)  removed 39332 

(n)  added 66609 

(m)  added 66611 

52.1185  (b)  added 66609 

Added 66611 

52.1320  (CX86)  revised 39335 

52.1370  (CX44)  added 51016 

(CX43)  added 54946 

(c)(34)  added 60614 

52.1389  Removed 60615 

52.1478  Added 57333 

52.1570  (c)(54)  added 36593 

(cX69)  added 2585 

(c)(60)  added 3805 

52.1572  Added 56900 

52.1582  (e)  and  (f)  added 53626 
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TITLE  40  Chap»wl-Con. 

(e)  and  (T)  removed 66607 

52.1605  Table  amended 3«594 

Table  amended 3805 

52.1620  (cH60)  added 48409 

(c)(62)  added 53642 

52.1670  (c)(89)  added 38597 

52.1672  Added 56900 

52.1679  Table  amended 38597 

52.1683  (c)  added 51217 

(c)  removed 64029 

52.1770  (c)(91)  added 49414 

(c)(89)  added 49418 

52.1820  (c)(28)  added 52868 

(c)(25)  added 60615 

52.1833  Removed 60615 

52.1870  (cXlll)  added 52883 

(c)(112)  added 648 

(c)(104)(i)(C)  added 8171 

(c)(113)  added 8385 

52.1970  (c)(114)  added 37395 

(c)(115)  added 50714 

(c)(116)  added 8388 

52.2020  (Odll)  added 39597 

(cXllO)  added 39600 

(cKlOO)  added 54737 

(c)(113)  added 67231 

(c)(112)  added 67233 

(CM  115)  added 4169 

52.2026  Added;  interim 4019 

52.2036  (f)  added 67232 

52.2037  (e),  (f)  and  (g)  added 67231 

(f)  corrected 8624 

52.2061  (b)  added 39597 

Added 39601 

52.2062  (b)  added 39597 

Added 39601 

52.2070  (c)(46)  and  (47)  added 55903 

52.2081  Table  amended 55903 

52.2086  Added 55902 

52.2219  Revised 37390 

52.2220  (c)(138)  added 37390 

(c)(142)  added 38392 

(c)(139)  added 39328 

(c)(137)  added 39334 

(CK143)  added 43973 

(c)(141)  added 47057 

(c)(140)  added 53636 

(CX144)  added 55909 

(CK145)  added 6728 

(c)(  148)  added 7163 

52.2225  (b)  and  (c)  removed 37390 

52.2237  Added 36506.  54946 

Regrulation    at    61    FR    36506 

withdrawn 47057 

52.2270  (c)(94)  added 45329 

(cKlOl)  added 49688 


(c)(103)  added 55896 

(c)(101)(i)(B)  and  (ilXA)  revised 

7164 

52.2320  (cK30)  added 60615 

52.2348  Removed 60615 

52.2420  (CX108)  and  (109)  added 38390 

52.2425  Heading  revised;  existing 
text   designated   as   (a);   (b) 

added 48432 

(c)  added 48635 

52.2433  (0)  and  (p)  added 38390 

52.2470  (c)(61)  added 38091.  50238 

(CX62)  added 38600.  53070 

(c)(63)  added 41335 

Regulations  at  61  FR  38091  and 

61  FR  38600  withdrawn 47055 

(c)(65)  added 49690 

(c)(66)  added 50442 

(c)(64)  added 50714 

(c)(67)  added 53327 

(c)(68)  added 54563 

(c)(69)  added 3803 

(c)(70)  added 8626 

52.2520  (c)(39)  and  (40)  added 54735 

(c)(35)  added 60197 

52.2522  (g)  added 58482 

52.2570  (c)(95)  added 37218 

(c)(92)  added 39330 

52.2585  (k)  added 43675 

(j)  added 43972 

52.2634  Added 47059 

52.2720  (CH36)  added 3213 

52.2723  Added 3213 

Corrected 6619 

55  Operating  permits 39877 

55.6  (cK3)  added;  eff.  7-31-96 34228 

55.10  (aXl)  revised;  (b)  added;  eff. 
7-31-96 34228 

55.13  (f)  added;  eff.  7-31-96 34228 

58  Authority  citation  revised 6729 

58  Appendix  D  amended 6729 

60  Authority  delegation  notices 

42808.59832 

Determination 4463 

Authority  citation  revised 8328 

60.4  (c)  table  revised 52868 

(a)  amended;  (bXO),  (P).  (X). 

(KKXii),  (iii).  (iv).  (vi).  (ix). 

(xii)  and  (xiii)  revised 1833 

60.11  (a)  and  (f)  revised;  (g)  added 
8328 

60.42  (bX3)  removed 49976 

60.45  (gXlXiil)  removed 49976 

60.49  Table  corrected 6619 

61  Authority  citation  revised 8328 
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61.04  (a)  amended;  (bXO),  (P), 
(X).  (KKXii).  (iii).  (iv).  (vi). 
(ix),  (xii)  and  (xlii)  revised 


1834 

61.12  (a)  revised:  (e)  added 8328 

61.100—61.108  (Subpart  I)  Heading 

revised 68981 

61.100  Revised 68981 

61.101  (a)  and  (e)  removed;  (b). 
(c).  (d)  and  (f)  redesignated 
as  (a)  through  (d) 68981 

61.107  (cXl)  removed 68981 

62  Authority  citation  revised 55576 

62.10  Table  amended 1834 

62.10850—62.10870     (Subpart     SS) 

Added 55576 

63  State  operating  permit  pro- 
gram approvals 43675 

Technical  correction 54342 

63.14  Second  (bX4)  through  (7) 
and  (b)(8)  through  (14)  redes- 
ignated as  (bX8)  through  (18) 
66227 

63.40  Added 68399 

63.41  Added 68399 

63.42  Added 68400 

63.43  Added 68401 

63.44  Added 68404 

63.90  Introductory  text  amended 
36297 

63.91  (a)  introductory  text  re- 
vised  36297 

63.93  (bX4Xiv)  removed 36298 

63.95  (bX4Xi)  revised 36298 

63.100  (dX3Xii).  (i).  (l)(3Xii)(B), 
(4XiiiXA)  and  (mX2)  revised; 
(gX2Xiii).  (hX2Xiv)  and 
(l)(4)(iii)  introductory  text 
amended 64574 

(bX2).  (c),  (e),  (f)  introductory 
text.  (1).  (g)  introductory 
text,  (1)  introductory  text, 
(2)  introductory  text,  (hXl) 
introductory  text,  (i),  (2)  in- 
troductory text,  (i),  (iiXA). 
(JX4),  (kXl).  (2)  and  (3)  intro- 
ductory text  revised;  (f)(6) 
through  (9)  redesignated  as 
(0(8)  through  (11);  new  (f)(6), 
new  (7),  (g)(3).  (4).  (hX3)  and 
(kX9)  added;  (hX2Xv)  re- 
moved   2729 

63.101  Amended 2729 

63.102  (c)  introductory  text  re- 
vised; (cX2)  removed 64575 

Note:  Bddtoc*  pog*  nuniben  indtear*  1996  changes. 


(aXl)  and  (2)  revised;  (a)(3)  and 
(4)  added 2732 

63.103  (c)  introductory  text  and 
(f)  amended;  (cXl).  (2Xi),  (ii). 
(iii).  (dXl)  and  (e)  revised; 
(cX2Xiv)  removed 2732 

63.104  Revised 2733 

63.106  (a)  revised 64575 

63.100—63.106  (Subpart  F)  Table  2 

revised 2735,  2737.  2740 

63.110  (eX2)(ii)  introductory  text 
and  (f)(4Xii)  revised 64575 

(dXlO)  and  (h)  added;  (eXD  re- 
vised   2742 

63.111  Amended 2742 

63.112  (e)  introductory  text  re- 
vised; (eX3)  and  (h)  added 2744 

63.113  (a)  introductory  text,  (2), 
(c)(1)  and  (2)  revised;  (a)(3) 
amended 2744 

63.114  (a)  introductory  text, 
(4Xii),  (b)  introductory  text, 
(3),  (cXl).  (3)  and  (dX2)  re- 
vised; (aX5)  added;  (dXl)  and 
(e)  amended 2745 

63.115  (a)  introductory  text  re- 
vised; (e)  Introductory  text 
amended 2746 

63.116  (aXD.  (b)  introductory 
text.  (3).  (d)  introductory 
text,  (1).  (3),  (4)  and  (e)  re- 
vised; (b)(5)  added 2746 

63.117  (e)  amended 64576 

63.118  (aX2).  (b)  and  (2)  revised 
2747 

63.119  (aXD.  (2),  (b)(2)  and  (cX4) 
revised;  (e)(6)  and  (f)  added 


.2747 


63.120    (d)(2)    introductory    text 
and     (i)     revised;      (d)(3Xi) 

amended 64576 

(aX4),  (bX2Xii).  (7Xii)  and  (8) 
amended;  (d)  introductory 
text  revised;  (d)(8)  and  (f) 
added 2748 

63.122  (aX2)  removed;  (b)  revised 
64576 

(c)  introductory  text  amended; 
(cX3)  added 2748 

63.123  (b)  removed 64576 

(h)  added 2748 

63.126  (aXl).  (3).  (b)  introductory 
text.  (1),  (3),  (dXl).  (2).  (h) 
and  (i)  revised;  (bX4)  added 
:. 2749 
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TITLE  40  Chapter  l-Con. 

63.127  (a)  introductory  text, 
(4)(ii),  (b)  introductory  text 
and  (3)  revised;  (dKD  amend- 
ed  2749 

63.128  (h)(1)    introductory   text. 

(2)  and  (3)  revised 64576 

(a)(9)(iv),  (c)  introductory  text, 
(3),  (d)  introductory  text,  (1), 
(f)(2)  and  (g)  revised;  (b)(1) 
introductory  text  amended; 
(c)(7)  added 2750 

63.129  (b)  amended;  (e)  and  (f)  re- 
vised  64576 

(aXD  revised;  (a)(4Kii)  amend- 
ed; (a)(8)  added 2750 

63.130  (a)(2)  introductory  text, 
(b)(1)  and  (d)(4)  revised; 
(aX2Xi)  through  (iv)  re- 
moved; (a)(2)(v).  (vl)  and  (vii) 
redesigmated  as  (aK2Xi).  (U) 

and  (iii);  (b)(2)  amended 2750 

63.131  Removed 2751 

63.132  Revised 2751 

63.133  Revised 2753 

63.134  Revised 2754 

63.135  Revised 2755 

63.136  Revised 2755 

63.137  Revised 2756 

63.138  Revised 2757 

63.139  Revised ^ 2760 

63.140  Revised 2762 

63.143  Revised 2762 

63.144  Revised 2762 

63.145  Revised 2765 

63.146  Revised 2774 

63.147  Revised 2775 

63.148  (CX2),  (4X11).   (5),  (iX3Xi). 

(11)  and  (j)(2)  revised 2775 

63.149  Added 2775 

63.151  Heading,  (aX2).  (6X1).  (O 
introductory  text.  (1). 
(dX8Xi).  (e)  introductory 
text,  (1),  (3).  (f)  Introductory 
text.  (gXD.  (h)  and  (j)  re- 
vised; (axexiv)  and  (7) 
amended 64576 

63.152  (aX2),  (cX4Xil)  and  (e)  in- 
troductory text  revised; 
(c)(5)(iiXF)  removed 64577 

(bXl)  Introductory  text,  (2)  in- 
troductory text,  (IIXA),  (B), 
(c)(2)  introductory  text.  (11) 
introductory  text.  (A)  intro- 
ductory text,  (2),  (J),  (B)  in- 
troductory text.  (C).  (E).  (4) 
introductory    text,    (Hi),    (f) 


introductory  text,  (2)(U).  (5) 
introductory  text  and  (7)  re- 
vised; (bX5),  (c)(2Xiv).  (4)(lv) 
and  (g)  added;  (cX5Xiii)  and 

(6Xlv)  amended 2776 

63.110-63.152  (Subpart  G)  Appen- 
dix G  amended 2779 

63.161  Amended 2788 

63.162  (f)(2)  and  (3)  revised;  (g) 

and  (h)  added 2789 

63.163  (eXlXii)  and  (g)  revised 2789 

63.164  (bX2)  and  (h)  revised 2790 

63.165  (c)  revised 2790 

63.168  (eXl)  amended;  (f)(3)  re- 
vised   2790 

63.169  (c)(3)  revised 2790 

63.172  (b).  (c),  (hX2)  and  (jX2)  re- 
vised; (n)  added 2790 

63.173  (d)(l)(ll).  (0  and  (g)  revised 
2791 

63.174  (cXlXi).  (11).  (2)  introduc- 
tory text.  (11).  (hX2).  (iXl) 
and  (2)  revised;  (cX2Xili)  and 

(Iv)  axlded;  (e)  removed 2791 

63.180  (b)(4)(li).  (c)  introductory 

text  and  (2)  revised 2792 

63.181  (d)(7)(i).  (11).  (g)(2)  Intro- 
ductory text.  (3)  introduc- 
tory text  and  (1)  revised 2792 

63.182  (d)(2)(xvll)  added 2792 

63.190  (d),  (e)(5Xl)  and  (11)  amend- 
ed  2792 

63.191  Amended 2792 

63.192  (0  introductory  text, 
(2)(iii)  and  (gXD  introduc- 
tory text  amended;  (f)(1)  and 
(k)  revised;  (gXlXi)  and  (ii) 
removed 2793 

63.193  Revised 2793 

63.320  (c)  through  (f)  revised 49265 

63.322  (a)  introductory  text  and 

(b)  introductory  text  revised 

49265 

63.347  (eX4)  revised:  interim 4465 

63.420  (aXl)  and  (bXD  amended; 
(Ore  vised 9092 

63.421  Amended 9093 

63.428  (g)  introductory  text  and 

(h)  introductory  text  revised 
9093 

63.480-63.506  (Subpart  U)  Added 

46924 

63.481  (d)  introductory  text,  (2) 
introductory  text  and  (iv)  re- 
vised; (dX6)  added 1837 

63.546  (a)  revised 65336 
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63.549  (b)  revised 65336 

63.641  Amended 7938 

63.646  (b)(2)  revised 7939 

63.680-63.698        (Subpart       DD) 

Added 34158 

63.753  (a)(2)  amended 66227 

63.788  (b)(1)  amended 66227 

63.780—63.788  (Subpart  U)  Table  2 

amended 66226 

63.900—63.907  (Subpart  00)  Added 

34184 

63.920—63.928  (Subpart  PP)  Added 

34186 

63.940-63.948  (Subpart  QQ)  Added 

34190 

63.960—63.966        (Subpart       RR) 

Added 34193 

63.1040—63.1049      (Subpart      W) 

Added 34195 

63.1310-63.1335     (Subpart     JJJ) 

Added 48229 

63.1311  (d)  introductory  text.  (2) 
Introductory  text  and  (11)  re- 
vised   1838 

63  Appendix  D  added 34200 

Appendix  A  amended 2793 

69.13  Added 58289 

(aX2).  (b).  (c).  (dXD  and  (3)  cor- 
rected  66077 

69.21—69.22  (Subpart  B)  Heading 

revised 58291 

69.22  Added 58291 

(aX2),  (b).  (cXl).  (2).  (d)  and 
(eXl)  corrected 66077 

69.31—69.32  (Subpart  C)  Heading 

revised 58292 

69.32  Added 58292 

(aX2).  (b),  (cX2),  (3).  (d).  (e)(1) 
and  (3)  corrected 66077 

70.4  (d)(2)  revised 56370 

70  Appendix  A  amended 34739.  39343, 

39601.  39883,  45336,  51370,  51372. 
55923.  56370,  57594.  60034,  64475. 

64635 
Regulation    at    61    PR    45336 

withdrawn 56631 

Appendix  A  corrected 63928 

Appendix  A  amended  ....1399.  7941.  8883 

71  Operating  permits 39877 

71.1—71.12    (Subpart    A)    Added; 

eff.  7-31-96 34229 

75.6  (e)  revised 59157 

75.11  Regulation  at  60  PR  26566 
connrmed;  (a),  (d)  and  (e)  re- 
vised; (g)  removed 59157 


75.16  (a)(2XilXB).  (C)  and 
(bX2XiiXB)  revised;  (eX5) 
added 59158 

75.18  (b)(3)  added 59158 

75.20  (b)  introductory  text  and 
(gXl)(i)  revised 59158 

75.21  Regulation  at  60  PR  26566 
confirmed 59157 

(a)  revised;  (d)  added;  (f)  re- 
moved  59159 

75.30  Regulation  at  60  PR  26566 

confirmed 59157 

(d)  revised 59160 

75.32  Regulation  at  60  PR  26567 

confirmed 59157 

(a)(3)  revised;  (a)(4)  removed 59160 

75.34  RegxUation  at  60  PR  26567 

confirmed 59157 

(a),  (b)  introductory  text,  (1). 
(c)  Introductory  text  and  (d) 

revised 59160 

75.53  Regulation  at  60  PR  26568 

confirmed 59157 

(d)  Introductory  text  revised; 
(d)(4)  removed 59161 

75.55  Regiilation  at  60  PR  26568 
confirmed 59157 

(bX3)  introductory  text.  (i).  (11) 
and  (e)  revised 59161 

75.56  Regulation  at  60  PR  26569 
confirmed 59157 

(c)  revised;  (d)  added 59161 

75.61  (aX5)  added 59162 

75.64  Regulation  at  60  PR  26569 

confirmed 59157 

75.66  Regulation  at  60  PR  26569 

confirmed 59157 

(f)(2)  revised 59162 

75  Regulations  at  60  PR  26569, 

26570  and  26571  confirmed 59157 

Appendix  A  amended 59162 

Appendix  B  amended 59165 

Appendixes  D  and  P  amended 

76.2  Amended 67162 

Regulation  at  61  PR  67162  eff. 
date  corrected  to  2-17-97 3464 

76.5  (g)  removed 67162 

Correctly  removed 68821 

Regulation  at  61  PR  67162  eff. 

date  corrected  to  2-17-97 3464 

76.6  Re  vised 67162 

Regulation  at  61  PR  67162  eff. 

date    corrected    to    2-17-97; 
(aX2),  (3)  and  (b)  corrected 

, own 


Note:  Botdkic*  pog*  numbws  Indteal*  1996  chongM. 
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TITLE  40  Chapter  l-Con. 

76.7  (a)  and  (b)  added 671W 

Regrulation  at  61  FR  67163  eff. 

date  corrected  to  2-17-97 3464 

76.8  (a)(2),   (5),   (e)(3)(iii)(A)  and 

(B)  amended 67163 

76.10  (f)(l)(iii)  amended 67163 

Regulation  at  61  FR  67163  eff. 

date  corrected  to  2-17-97 3464 

76.16  Added 67163 

Regulation  at  61  FR  67163  eff. 
date    corrected    to    2-17-97; 

(c)(1)  corrected 3464 

76  Appendix  B  amended 67164 

Regulation  at  61  FR  67164  eff. 
date  corrected  to  2-17-97;  Ap- 
pendix B  corrected 3464 

79.51  (cHlMiiKA).  (B),  (h)  intro- 
ductory text  and  (l)(ii)  re- 
vised; (e)(1)  amended;  (i)(4) 
added 36511 

79.52  (b)(lKiii),  (iv),  (2)(iii)(D)  in- 
troductory text  and  (E)  in- 
troductory text  revised 36511 

79.57  (b)(2Xl).  (il).  (Hi)  and 
(eXlXiXC)  added; 

(eXlXiiiXA).  (2Xi).  (li)  intro- 
ductory text,  (B),  (Hi)  intro- 
ductory text,  (C),  (vlXB), 
(vii),  (3X1XA)  and  (fX3)  re- 
vised;   (eX3)(i)    introductory 

text  amended 36511 

79.61  (dX5)  revised 36612.  55746 

79.63  (e)(4Xiil)  added 36513 

79.68  (f)(1)  and  (5Xvl)  revised 36513 

80  Petition  for  reconsideration 

35960 

Petition  for  exemption 42512.  53554 

Authority  citation  revised 7167 

80.2  (vv)  added 35660 

80.4  Re  vised 35356 

80.46  (fX3Xl)  and  (g)(9Xi)  revised 

55306 

80.70  (m)  added 7167 

80.72  Added 35650 

80.79  (j)  introductory  text  re- 
vised; (jXSXvlii),  (ix).  (10X1), 
(ill).  (V)  through  (xi)  and  (11) 
removed;  (jHlOKii),  (iv),  (12), 
(13)  and  (14)  redesignated  as 
(JXIOXI).  (ii).  (11),  (12)  and 
(13);  (1)  added 35650 

80.140  Amended 35356 

80.141  (a),  (b).  (cXlXii),  (2),  (3Xi). 
(d)  and  (eXD  revised; 
(cXlXi).  (eX2XiiXB).  (gXD 
and    (3)    amended;    (cK3Kiv) 


added;    (eX2XiiXBX/XJn)    re- 
moved  35356 

(CX3XV)  added 55747 

80.155  Revised 35355 

80.156  (aXlXii).  (2)  introductory 
text,  (ii),  (3)  introductory 
text,  (ii),  (4),  (5)  introductory 
text,  (c)(1)  introductory  text, 
(i),  (3)  and  (4)  revised;  (cX5) 
through  (8)  added 35355 

80.157  Introductory  text,  (a),  (b). 
(d).  (e)  and  (f)  revised;  (d).  (e) 
and  (f)  redesigrnated  as  (e),  (0 
and  (g);  new  (d)  added;  0MB 
number  pending 35360 

80.158  Revised 35362 

80.160  Revised  (0MB  number 
pending) 35363 

80.161  Added 35364 

(bXlXliXD)  added 55747 

80.162  Added 35366 

80.163  Added 35365 

80.164  Added  (0MB  number  pend- 
ing)  35369 

80.165  Added 35371 

80.166  Added 35372 

80.167  Added 35372 

80.168  Added 35373 

80.169  Added 35373 

(g)  redesignated  as  (c)(9);  new 

(c)(9)  heading  and  introduc- 
tory text  amended 55747 

80.170  Added  (OMB  number  pend- 
ing)  35377 

80.171  Added 35379 

80.172  Added 35380 

(eX2)  revised 55747 

80.173  Added  (OMB  number  pend- 
ing)  35380 

80.174  Added 35381 

81.303  Amended ;S9344 

81.306  Amended 2607 

81.307  Amended 55487 

81.314  Amended 41345 

81.315  Amended 55456.  60616 

81.319  Amended 37539.  53642 

Regulation    at    61    FR    37839 

withdrawn 50238 

Amended 653 

81.320  Amended 9087 

81.323  Amended 40519 

81.328  Amended 64295 

81.332  Amended 53643 

81.339  Amended 8391 

81.343  Amended 55909 

81.348  Amended 50442.  53326.  54563 


Note:  lotdtac*  pog*  numban  Indteol*  1996  changM. 
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81.350  Amended 43675 

81.351  Amended 47060 

82  Acceptable  substitutes  listing 

47012 

Petition  denial 51018 

82.32  (eXl)  and  (2)  correctly  re- 
vised; CFR  correction 2310 

82.62  (j)  and  (k)  removed 64427 

82.68  (f)  and  (g)  removed 64427 

82.70  (aX2Xvli)  revised 64427 

82.154  (g)  and  (h)  revised 68508 

82.180  (a)(8)(li)  revised 54039 

82.170—82.184  (Subpart  G)  Appen- 
dix D  added 54040 

85  Authority  citation  revised 40946 

85.2207  Added 40946 

85.2213  (bX2Xli)  revised 40947 

85.2215  (bX2Xil)  revised 40947 

85.2218  (b)(2Xll)  revised 40947 

85.2220  (b)(2Xii)  revised 40947 

85.2222  Added 40947 

85.2223  Added 40947 

85.2231  Added 40947 

86.1  Amended 54577 

86.000-2  Added 54878 

86.000-3  Added 54878 

86.000-7    Added    (OMB    number 

pending) 54878 

86.000-8    Added    (OMB    number 

pending) 54878 

86.00(^9    Added     (OMB    number 

pending) 54679 

86.000-16  Added 54881 

86.000-21    Added    (OMB    nvimber 

pending) 54882 

86.000-23    Added    (OMB    number 

pending) 54882 

86.000-24    Added    (OMB    number 

pending) 54882 

86.000-25    Added    (OMB    number 

pending) 54883 

86.000-26    Added    (OMB    number 

pending) 54883 

86.000-28    Added    (OMB    number 

pending) 54884 

86.001-2  Introductory  text  re- 
vised  54556 

86.001-9    Revised    (OMB    number 

pending) 54686 

86.001-21  Revised  (OMB  number 

pending) 54886 

86.001-23  Revised  (OMB  number 

pending) 54567 

86.001-24  Revised  (OMB  number 

pending) 54687 


86.001-25  Revised  (OMB  number 

pending) 54887 

86.001-26  Revised  (OMB  number 

pending) 54888 

86.001-28  Revised  (OMB  number 

pending) 54888 

86.004-9   Revised    (OMB   number 

pending) 54889 

86.004-28  Revised  (OMB  number 

pending) 54890 

86.090-5  (aX3)  added 58106 

86.094-13  (aXl),  (cXD.  (dXl).  (eXD 

and  (f)(1)  amended 55620 

86.094-17  (j)  revised 45903 

86.094-26  (aX2).   (bX2Xl)  and  (il) 

amended 58620 

86.101  (a)(2)  removed;  (aX4)  added 

54890 

86.106-00  Added 54890 

86.108-00    Added    (OMB    number 

pending) 54890 

86.115-00  Added 54891 

86.118-00  Added 54891 

86.127-00  Added 54891 

86.128-00  Added 54892 

86.129-00    Added    (OMB    number 

pending) 54892 

86.130-00  Added 54893 

86.131-00  Added 54893 

86.132-00  Added 54893 

86.135-00  Added 54894 

86.158-00  Added 54894 

86.159-00    Added    (OMB    number 

pending) 54894 

86.160-00    Added    (OMB    number 

pending) 54695 

86.161-00    Added    (OMB    number 

pending) 54897 

86.162-00    Added    (OMB    number 

pending) 54898 

86.162-03    Added    (OMB    number 

pending) 54899 

86.163-00  Added 54899 

86.164-00  Added 54900 

86.610-84  Removed 51366 

86.1003-88  Removed 51366 

86.1005-88  Removed 51366 

86.1008-88  Removed 51366 

86.1010-84  Removed 51366 

86.1183-87        (gXlXli)        revised; 

(gXlXiii).    (Iv)    and    (v)    re- 
moved  51366 

86  Appendix  I  amended 54901 

89.2  Amended 52102 

89.908  Revised 52102 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1996  THROUGH  FEBRUARY  28,  1997 


TITLE  40  Chapter  l-Con. 

89.1003  (a)(6)  and  (b)(4)  revised; 

(b)(5),  (6)  and  (7)  added 58106 

90.103  (a)  introductory  text  table 

revised SA300 

90.109  (c)  added 5W00 

90.903  Revised 52102 

90.908  Revised 52102 

91  Added  (0MB  numbers  pend- 
ing)  52102 

122  Interpretation 41698 

125.60  (c)(1)  removed;  (c)(2)  and 

(3)  redesigTiated  as  (c)(1)  and 

1       (2);   new   (c)(1)   introductory 

text  revised 458U 

131  Notice  of  availability 65183 

131.32  Added /. 64822 

131.36  (d)(13)(ii)  amended 60617 

147.750     (a)     introductory     text 

amended 1834 

147.1350  Revised 58913 

147.1351  (a)  amended 58933 

147.1350—147.1355      Appendix      A 

added 58934 

147.2500    (a)    introductory    text 

amended 1834 

180  Authority  citation  revised 48848 

180.191  Revised 37222 

180.236  Revised 36299 

180.284  (c)  added 1293 

(c)  introductory  text  revised; 

(c)  table  amended 7684 

180.301  Elxisting  text  designated 

as  (a):  (b)  added 4915 

180.356  Table  amended 39351 

180.368  (e)  added 60622 

180.410  Table  amended 39S41 

(c)  added 63725 

180.418  Table  amended 39891 

180.434  (a)  table  amended 36302 

(d)  added;  eff.  11-13-96  through 
10-31-98 58140 

180.436  (a)  Uble  amended 39886 

180.442  (c)  added 6491 

180.443  (d)  added 1288 

180.460  Revised;   interim;  eff.  2- 

14-97  through  2-14-98 7945 

180.466  Table  amended 39889 

Table  corrected 51372 

180.472  Heading  revised;  (d) 
added;  eff.  11-29-96  through 
11-29-97 60627 

180.473  (a)  table  amended;  (c) 
added 5337 

(c)  table  corrected 9093 


180.482  Elxisting  text  designated 
as  (a);  (b)  added;  eff.  11-29-96 
through  11-30-97 60632 

180.494  Added;  eff.  9-17-96 
through  8-23-97 48848 

180.495  Added 8631 

180.1001  (c)  table  and  (e)  table 

amended 34741,39353 

(c)  table  amended 34743 

180.1163  Amended 58332 

180.1169  Added 37397 

180.1173  Added 40343 

180.1174  Added 40340 

180.1175  Added 40338 

180.1176  Added 67473 

180.1177  Added 67473 

185.100  Removed 39542 

Regulation    at    61    FR    39542 

withdrawn 50685 

185.410  Regulation  at  59  FR  10997 

withdrawn 50685 

185.800  Removed 39542 

Regulation    at    61     FR    39542 

withdrawn 50685 

185.1900    Regulation    at    58    FR 

59667  withdrawn 50685 

185.2850    Regulation    at    61    FR 

11993  withdrawn 50685 

185.3650  Removed 39542 

Regulation    at    61     FR    39542 

withdrawn 50685 

185.3750  Removed 39542 

Regulation     at    61     FR    39542 

withdrawn 50685 

185.5000    Regulation    at    61    FR 

12009  withdrawn;   regulation 

at  61  FR  25154  confirmed 50685 

185.5150    Regulation    at    61    FR 

12009  withdrawn;   regulation 

at  61  FR  25154  confirmed 50685 

185.6300    Regulation    at    61    FR 

12009  withdrawn;   regulation 

at  61  FR  25154  confirmed 50685 

227.27  (d)  amended 51203 

228.15  (lX3Xvli)  and  (x)  amended 

68970 

244  Removed 69034 

245  Removed 69034 

257  Authority  citation  revised 34269 

257.1—257.4  (Subpart  A)  Heading 

added;  eff.  1-1-98 34269 

257.1  (a)  revised;  eff.  1-1-98 34269 

257.5—257.30  (Subpart  B)  Added; 

eff.  1-1-98 34269 

257.21  Eff.  7-1-98 .-. 34270 

257.22  Eff.  7-1-98 34272 
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257.23  Eff.  7-1-98 34272 

257.24  0MB  number  pending 34274 

257.25  0MB  number  pending 34274 

257.26  Eff.  7-1-98 34275 

257.27  0MB  number  pending 34276 

257.28  Eff.  7-1-98 34277 

258.1  (f)(1)  introductory  text  and 

(3)  re  vised 50413 

258.70  (c)  added 60337 

258.74  (f)  and  (h)  added;  (k)  re- 
vised  60337 

258.75  Added 60339 

260.10  Amended;  eff.  8-12-97 6650 

261  Authority  citation  revised 6651 

261.2  (a)(2)(iii)  amended;  (a)(2)(iv) 
added;  eff.  8-12-97 6651 

261.5  (0(3)  and  (g)(3)  revised;  eff. 
1-1-97 34278 

261.6  (c)(1)  revised 599S0 

261  Appendix  IX  amended... 37401,  46383, 

48638,  50242,  57334 

Appendix  EX  corrected 40520 

Appendix  rx  amended...  1678.  7684,  8632 

262  Authority  ciUtion  revised 1834. 

6651 

262.10  (i)  added 6651 

262.20  (f)  added;  eff.  8-12-97 6651 

262.34  (a)(l)(i)  and  (ii)  revised 59950 

262  Appendix  amended 1834 

263  Authority  ciUtion  revised 6651 

263.10  (e)  and  (0  added;  eff.  8-12- 

97 6651 

264.1    (g)(8)(i)(D).    (iv)    and    (v) 

added;  eff.  8-12-97 6651 

264.70  Revised;  eff.  8-12-97 6652 

264.179  Revised 59950 

264.200  Revised 59950 

264.232  Revised 59950 

264.1030  (b)  revised;  note  amend- 
ed  59950 

264.1033  (1)  and  (m)  redesignated 
as  (m)  and  (n);  (f)(2)(vi)(B), 
(k)  and  new  (n)  revised;  new 

(1)  and  (o)  added 59950 

264.1034  (b)  introductory  text  re- 
vised  59951 

264.1035  (c)(9)  and  (10)  added;  (d) 
revised 59952 

264.1050   (b)    revised;    (f)   added; 

note  amended 59952 

264.1055  Revised 59952 

264.1058  (e)  added 59952 

264.1064  (g)(6)  added 59952 

264.1080  (b)(7)  and  (8)  added 59952 

264.1082  Revised 59953 

264.1083  Revised 59954 


264.1084  Revised 599S5 

264.1085  Revised 59960 

264.1086  Revised 59962 

264.1087  (bX3),  (c)(2),  (3)(il), 
(5Xi)(D)  and  (E)  revised; 
(bX4)  and  (cX7)  added 59965 

264.1088  Revised 59966 

264.1089  Revised 59966 

264.1090  (a)  and  (b)  revised 59968 

264.1091  Removed 59968 

264.1200-264.1202    (Subpart    EE) 

Added;  eff.  8-12-97 6652 

265.1    (cXllXiXD),    (Iv)    and    (f) 

added;  efl".  8-12-97 6653 

265.70  Revised;  eff.  8-12-97 6653 

265.178  Revised 59968 

265.202  Revised 59968 

265.231  Revised 59968 

265.1030  (b)  revised;  note  amend- 

g(j  S?9<1B 

265.1033  (k)  and  (1)  redesignated 
as  (1)  and  (m);  (f)(2XivXB),  (j) 
and  new  (m)  revised;  new  (k) 

and  (n)  added 59969 

265.1034  (b)  introductory  text  re- 
vised  59970 

265.1035  (c)(3)  and  (d)  revised; 
(c)(9)  and  (10)  added 59970 

265.1050    (b)    revised;    (e)   added; 

note  amended 59970 

265.1055  Revised 59971 

265.1058  (e)  added 59971 

265.1064  (g)(6)  added 59971 

265.1080  (bX7)  and  (8)  added 59971 

265.1081  Amended 59971 

265.1083  Revised 59972 

265.1084  Revised 59974 

265.1085  Revised 59979 

265.1086  Revised 59984 

265.1087  Revised 59986 

266.1088  (bX3).  (cX2).  (3X11). 
(5XiXD)  and  (E)  revised; 
(bX4)  and  (cX7)  added 59989 

265.1089  Revised 59990 

265.1090  Revised 59990 

265.1091  Removed 59992 

265.1200—265.1202    (Subpart    EE) 

Added;  eff.  8-12-97 6653 

265  Appendix  VI  added 59992 

266.100  (cX3XiXB).  (C)  and  (D) 
correctly  added;  CFR  correc- 
tion  56631 

266.200—266.206       (Subpart       M) 

Added;  eff.  8-12-97 6654 

268.39  (c)  revised 1997 

268.40  Table  corrected 36419 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1996  THROUGH  FEBRUARY  28.  1997 


TITLE  40  Chapter  l-Con. 

(g)  added;  table  amended 43927 

Table  revised 7504 

268.44  (p)  added 55727 

268.48  (a)  table  amended 43931 

(a)  table  revised 7596 

270.1  (OOKIXD)  and  (ill)  added; 

eff.  8-12-97 6656 

270.14  {b){5)  revised 59996 

270.27  Revised 59996 

270.42  (h)  redeslgrnated  as  (1);  new 

(h)  added;  eft.  8-12-97 6656 

271  State  hazardous  waste  man- 
agement program  authoriza- 
tions   3ft392.  39353.  40520.  41345. 

43009.  43018.  52854.  54950.  55223. 

67474 
271.1  (j)  Table  1  amended;  eff.  1- 

1-97 34278 

(j)  Table  1  amended 43931. 59996 

(j)  Table  2  amended 59997 

272  State  hazardous  waste  man- 
agement program  authoriza- 
tions  41345 

272.1151  (aXlKli)  amended 1834 

272.1601  Revised 49268 

272  Appendix  A  amended 49269 

281  State  underground  storage 
tank  program  authorizations 
50720 

State     underground     storage 
tank  program  authorizations 

3611 

282.50  Added 3614 

282.56  Added 41509 

282.71  Added 56136 

282  Appendix  A  amended 41510.  56137 

Appendix  A  amended 3615 

300  Appendix  B  amended  35137,  35138. 
35963.  39081,  40524,  41960.  45336. 
47060,  47825,  49690,  50444,  51019, 
51020.  51373.  52887,  53329,  54098. 
54344.  55751.  55752,  56477,  57594. 
58333.  59185.  60197,  65186.  65957. 
67234,  68158 

Appendix  B  revised 67660 

372.65  (a)  and  (b)  amended... 38605.  39359. 

39894 
425  Authority  citation  revised 35684 

425.15  (a)  table  amended 35685 

425.25  Table  amended 35685 

425.65  Table  amended 35685 

425.85  Table  amended 35685 

435.10  (Subpart  G)  Revised..: 66123 

Added 66129 

Correctly  desigrnated  as  435.70 
1682 


435.11  Revised 66124 

435.40-435.47  (Subpart  D)  Re- 
vised  66125 

435.41  Second  (y)  and  (z)  through 
(ee)  correctly  designated  as 
(z)  and  (aa)  through  (ff) 1681 

435.43  Table  corrected 1681 

435.44  Table  corrected 1682 

435.45  Table  correctly  revised 1682 

435.70  Correctly  designated  f^m 

435.10 1682 

455.10  (g)  through  (u)  added 57548 

455.11  Revised 57549 

455.40  Revised 57549 

456.41  Added 57549 

455.42  Revised 57550 

455.43  Added 57550 

455.44  Added 57551 

455.46  Added .'..57551 

455.46  Added 57551 

465.47  Added 57552 

465.60-^66.67  (Subpart  E)  Added 

57552 

465  Table  8  added 57553 

Tables  9  and  10  added 57554 

707.20  (cX2Xii)  amended 1834 

712.30  (e)  table  amended 55787 

(e)  table  stayed  in  part 65187 

716.120  (d)  table  amended 55787 

(d)  table  stayed  in  part 65187 

721.267  Added 63734 

721.336  Added 63734 

721.484  Added 63735 

721.646  Added 63735 

721.785  Added 63735 

721.979  Added 63735 

721.1660  Added 52295 

721.1737  Added 63735 

721.1738  Added 63736 

721.2095  Added 63736 

721.2097  Added 63736 

721.2527  Added „ 63736 

721.2980  Removed 6168 

721.3063  Added 63736 

721.3628  Added 63737 

721.4484  Added 63737 

721.4494  Added 63737 

721.4497  Added 63737 

721.4625  Added 63738 

721.4587  Added 63738 

721.4663  Added 63738 

721.4668  Added 63738 

721.4685  Added 63739 

721.6276  Added 63739 

721.5645  Added 63739 

721.5930  Added 63739 
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721.6097  Added 63739 

721.8673  Added 63739 

721.9495  Added 63740 

721.9507  Added 63740 

721.9680  Added 63740 

721.9970  Added 63740 

745  Authority  citation  revised 45813 

745.220—745.239       (Subpart       L) 

Added 45813 

745.320—745.339       (Subpart       Q) 

Added 45825 

763  Waiver 52703 

763.80—763.99  (Subpart  E)  Appen- 
dix D  amended 1834 

799.6000  Table  amended 2611 

799.5075  (cKlXiiXA)  and   (d)  re- 
vised  37686 


Proposed  Rules: 


1—799  (Ch.  I). 

22 

36 

50 


51 35994. 

49715. 


62. 


.35998. 
37232. 
38250, 
39375. 
40591, 
43030. 
45379, 
48656, 
49285, 
50787. 
51638. 
52864. 
53180. 
54972, 
55942, 
56492, 
57834. 
60253, 
64308. 
66642. 


.695,  1420, 
2987, 
5357. 
7193. 


53.. 


48452,55252.59211 

65268 

46748 

.37427.  65638,  66716,  67763 

7743,  7977 

36112,  38250,  43030,  47840, 
55252.  58497.  65752.  65764. 
67274 

210,  7743 

36004.  36320.  36534.  37030, 
37428.  37429.  37875.  38129. 
38423,  38664.  38682.  38683. 
39377.  39378.  39614,  39617. 
40592,  41371,  41372,  42939, 
43202.  43501.  44024.  44264, 
45926,  47099,  47100,  48453. 
48657.  48873.  49087,  49090. 
49426.  49716.  49717,  50465. 
51074.  51257.  51397,  51631. 
51651,  51659.  51877.  52401. 
52902.  53163,  53166,  53174, 
53692.  53693.  53694.  54747. 
54975.  54976.  55252.  55253, 
55943,  56172.  56183.  56491. 
56649.  56650.  56930.  57343. 
58497.  58498.  58671.  60242. 
60671,  64042.  64304.  64307, 
64647,  65496,  65504,  66003. 
67274,  67275,  67515,  67516, 
68199 
2633,  2634,  2635,  2636.  2984. 
3252,  3253,  3254.  4505,  4514, 
5361,  5556.  6159.  6160.  6750, 
7194,  8205,  8412.  8413.  8671, 
9138,  9140 

65780 

2068,  7743 


55 36012,  66003 

58 65780 

2068,  7743 

59 40161.  46410.  52735 

60     43501, 47840,  49987,  52864.  54377 

960,  1868 

61 36326.  47840.  49091 

62 55612 

63     36326.  36835. 43501.  43698,  47840. 

49091.  50586.  55842,  57602,  59849, 

68406,  68430 

960.  1869.  2074.  5074.  7977,  9140 

64 41991.  46418.  53886 

69 58158 

70     39617.  41991.  42222,  45379.  46418. 

49091, 49289,  53886.  55949.  60061. 

64042.64651 

7978 


71. 
72.. 

12.. 

74."! 

76!! 

7?!! 


78 


.41991.46418.53886 
68340 

5370 

68340 

5370 

68340 

6370 

68340 

6370 

68340 

6370 


68340 

• 5370 

79 36535 

80 34775.  42827,  53886 

7197 

81     33879,  36004,  37875,  39378, 41372, 

41759.  41764.  43501.  47100.  50465. 

53694,  55259.  58498.  64308 

2636,  6666.  7194,  8414.  9140 

82 37430.  56493.  64042 

86 58022 


86 37715.  58028 

89 58028 

200,  6366 

90 34778 

92 


93 35994.  361 12 

117 65268 

122 65268 

123 65268 

124 65268 

125 65268 

131 45379. 60672 

132 54748.  58444.  66007 

136 36328 

140 54014 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1996  THROUGH  FEBRUARY  28.  1997 


TITLE  40  Proposed  Rules:— Con. 

144 65268 

148 .386*4 

152 57356 

153  ZZZZZZZZZAliiiu,  49427.  55259 

156 57356 

159 41764.  49427.  55259 

180 36329.  36331.  36669,  37233.  37433. 

38423.  38426,  38428.  44269.  50686. 

57356 

5370.6750 

185 37233.  44269 

6750 

186 37233.  50686 

6750 

194 58499 

2988 

228 54112 

244 69059 

245 69059 

247 57748 

258 50787 

260 33881.41111,43501 

960 
261. .'"... ' '33881 .38684.  4111 1 .  423 is!  43501 . 

51397 
960 

264 33881.41111.43501,50787 

960 
265""Z""'ZlZ'"Z"Z!!^.""".435bl|  50787 

960 

266 43501 

960 

268 33881.  38684.  41111 

269 33881.41111 

270 43501.  46748.  65268 

960 

271 33881.  38684.  41111.  42318.  43501. 

46748.  51397.  65268 

960 

281 40592.  51875 

300  36858.  37435.  37875.  37877.  39104. 
39383.  40371.  42402.  42404.  43203. 
43205.  44025.  44269,  44275,  46418, 
46749,  46753,  48657,  50788,  55260, 
55261.  56194.  56197.  56931.  67678. 
67975.  68695 

5949.  5950 

302 42318.  51397 

372 43207,  44278,  51322,  51330,  54381, 

55612 

365,  366 

403 39804 

425 35705 

430 36835 

437 48806.  56650 


441  ...   3849 

721......!....!!...... 1305,  5196,  6160 

799 47853.  54383.  67516 

9142 

TITLE  41-PUBUC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  50— Public '  Contracts, 
Department  of  Labor  (Parts  50- 
1-50-999) 

50-201  Authority  citation  revised 

40716 

50-2D1.1  Redesignated  as  50.201-3; 
new      50-201. 1      redesigrnated 

from  50-206.1 40716 

50-201.2  Redesignated  as  50.202-4; 
new      50-201.2     redesignated 

from  50-206.2 40716 

50-201.3        Redesignated        from 

50.201-1  and  amended 40716 

50-201.4        Redesigrnated        from 

50.201-2 40716 

50-201.64  Removed 40716 

50-201.101  Removed;  new  50- 
201.101  redesignated  from  50- 

201.102 40716 

50-201.102  Redesignated  as  50- 
201.101;  new  50-201.102  redes- 
ignated from  50-201.103 40716 

50-201.108  Redesignated  as  50- 
201.102;  new  50-201.103  redes- 
ignated from  50-201.104 40716 

50-201.104  Redesignated  as  50- 
201.103;  new  50-201.104  redes- 
ignated from  50-201.105 40716 

50-201.105  Redesignated  as  50- 
201.104;  new  50-201.105  redes- 
ignated from  50-201.106 40716 

50-201.106    Redesignated    as    50- 

201.106 40716 

50-206  Removed 40716 

50-206.1  Redesignated  as  50-201.1 

40716 

50-206.2  Redesignated  as  50-201.2 

40716 

50-206.3  Removed 40716 

50-206.50  Removed 40716 

50-206.51  Removed 40716 

50-206.52  Removed 40716 

50-206.53  Removed 40716 

50-206.54  Removed 40716 

50-206.55  Removed 40716 

50-206.56  Removed 40716 


Note:  Botdtoc*  pog*  numb«n  kxacot*  1996  cttangm. 
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Ctiapter  60— Office  of  Federal 
Contract  Compliance  Pro- 
grams, Equal  Employment  Op- 
portunity, DepKirtment  of  Labor 
(Parts  60-1-60-999) 

60-999  Revised 43467 

Ctiapter  101— Federal  Property 
Management  Regulations  (Parts 
101-1-101-99) 

101-11  (Subchapter  B)  Added;  in- 
terim  41001 

101-20.106-1  (b),  (c)  and  (e)  re- 
vised   1057 

101-35  (Subchapter  F)  Added;  in- 
terim   41003 

101-38  Heading  revised 324 

101-38.001-19  Revised 324 

101-38.104  (b)(2),  (3)  and  (4)(ii)(A) 

through  (E)  revised 324 

101-38.105  (a),  (e).  (h)  and  (1)  re- 
vised  325 

101-38.106  Removed 326 

101-38.200  (f)  and  (g)  revised 326 

101-38.202-2  (b)(1)  revised 326 

101-38.202-4  Revised 326 

101-38.202-5  Revised 327 

101-38.204-1  (h)  through  (v)  redes- 
ignated as  (k)  through  (y); 
(b).  (d).  new  (n),  new  (v).  new 
(w)  and  new  (x)  revised;  new 
(h),  new  (i)  and  new  (j)  added 
_ 327 

101-38.204-4  Revised ...........327 

101-38.301  Revised ....327 

101-38.401-1  Introductory  text  re- 
moved; (a)  introductory  text 
revised;   (c)  redesignated  as    - 

(b) 328 

101-38.401-2  Introductory  text  re- 
vised; (a)  through  (d)  re- 
moved  328 

101-38.402  (a)  revised 328 

101-38.504  Revised 328 

101-38.701  (a)(1)  revised 328 

101-38.800  (f)  revised 328 

101-38.903  (a)  and  (b)(1)  revised 

328 

101-42-101-49     (Subchapter     H) 

Temporary   regulation    H-29 

added;  eff.  1-15-97  through  1- 

15-98 2022 

101-43.000    Revised;     efl".    8-8-96 

through  12-31-97 41353 

Note:  BoMtoc*  pog*  numbws  Indteato  1996  changM. 


101-43.600—101-43.603  (Subpart 
101-43.6)  Added;  eff.  8-8-96 
through  12-31-97 41353 

101-43.801  (c)  removed;  (d),  (e) 
and  (f)  redesignated  as  (c), 
(d)  and  (e);  eff.  8-8-96 
through  12-31-97 41554 

101-46.201-2  (a)  amended;  eff.  8-8- 

96  through  12-31-97 41355 

101-49.001-5  Introductory  text  re- 
vised  60034 

Ctiapter  105— General  Services 
Administration  (Parts  105- 
1-105-999) 

105-70.003  (a)(l)(iv)  and  (b)(l)(ii) 

amended 67235 

105-735  Revised 56403 

Ctiapter  201— Federal  Information 
Resources  Management  Regu- 
lation (Parts  201-1-201-99) 

Chapter  201  Removed 39359 

201-23  Revised 39082 

Regulation  at  61  FR  39082  eff. 

date  corrected  to  7-26-96 40708 

201-24.202  Removed 39083 

Regulation  at  61  FR  39082  eff. 

date  corrected  to  7-26-96 40708 

201-39.801-1  Revised;  interim 35685 

201-39.803  Removed;  interim 35685 

201-39.803-1  Removed;  interim 35685 

201-39.803-2  Removed;  interim 35685 

201-39.803-3  Removed;  interim 35685 

Ctiapter  301— Travel  Allowances 
(Parts  301-1-301-99) 

301  Appendix  A  corrected 65635 

301-1  Authority  citation  revised 

64998 

301-1.101  (b)(4)  amended 64998 

301-1.202  (a)(5)  and  (b)(6)  amend- 
ed  64998 

301-1.205  (e)  removed 64998 

301-3  Authority  citation  revised 

55577 

301-3.4  (b)(2)(i)  amended 55577 

301-4  Authority  citation  revised 

68159 

301-4.2  (c)(1)  and  (2)  amended 68159 

301-5  Authority  citation  revised 

55578 

301-5.5  (c)  removed 55578 

301-6  Authority  citation  revised 

55578 
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TITLE  41  Chaptef301-Con. 

301-6.4  (c)  amended 67951 

301-6.5  Removed 67951 

301-6.6  (b)  amended 55578 

301-7  Authority  citation  revised 

301-7.2  (aX4)  amended:  (b)(2)  re- 
vised  64998 

(aK2)  and  new  (3)  revised 68159 

(aK2)  corrected;  (a)(3)  cor- 
rectly removed;  (aK4)  cor- 
rectly redesigmated  as  (aK3) 

6878 

301-7.4  (a)  amended 68159 

301-7.5  (b)  revised;  (c)  removed; 
(d)  and  (e)  redesignated  as  (c) 

and(d) 68159 

301-7.6  (bX2)  revised 68159 

301-7.7  Revised 68160 

301-7.8  Revised 68160 

301-7.12  (aK2)(i)  Uble  revised 59185 

Introductory  text  amended 68160 

301-8  Authority  citation  revised 

55578.68160 

Authority  citation  corrected 

6878 

301-8.3  (bK2)  revised 68160 

301-8.5  iaX2)  amended 56578 

(aK4)  amended 64998 

301-10  Authority  citation  revised 

55578 

301-10.2  (bX3)<ii)  removed 55578 

301-11  Authority  citation  revised 

55578,68161 

Authority  citation  corrected 

6878 

301-11.2  (b)  removed 64998 


301-11.3  (c)  revised 55578 

301-11.4  (a)  heading,  (b)  and  (c) 

revised;  (d)  added 55578 

301-11.5  (c)(3)  amended 55578 

(aX2)  and  (3)  revised 68161 

301-11.6  (bX16)  amended 68161 

301-17  Authority  citation  revised 

64998 

301-17.2  (d)  removed:  (e)  and  (f) 

redesignated  as  (d)  and  (e) 64998 

301-17.3  Removed 64998 

301-17.4  Removed 64998 

Chapter  301  Appendix  A  amended 

40524 

Appendix  A  revised 59185 

Appendix  A  corrected 6041 

Chapter  302— Reloccition 
Allowances  (Parts  302-1 --302-99) 

30^2.1  Revised 68161 

302-2.2  (b)  introductory  text  re- 

vi3g(j  68161 

302-6.2  (gXD  and  (2)  amended 55578 

302-11  Authority  citation  revised 

8173 

302-11     Appendixes     A     and     B 

amended 8174 

Appendix  C  amended 8175 

Appendix  D  amended 8176 

Proposed  Rules: 

60-250 50080.55613 

109-1— 10&-99  (Ch.  109) 48006 

60-1—60-999  (Ch.  60) 6690 
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TITLE  42-PUBLIC  HEALTH 

Ctiapter  l-Public  Healtti  Service. 
Department  of  Heaitt)  and 
Human  Services  (Ports  1—199) 

Page 

50.604  Correctly  added;  CFR  cor- 
rection  56631 

50.605  Correctly  added;  CFR  cor- 
rection  56632 

50.606  Correctly  added;  CFR  cor- 
rection  56632 

52  Authority  citation  revised 55105 

52.1  Revised 55105 

52.2  Revised 55105 

52.3  Re  vised 55105 

52.4  Revised 55105 

52.6  (a)  amended;  (b)  through  (e) 

redesignated  as  (c)  through 
(0;  new  (b)  added;  new  (cX2) 
and  new  (d)  revised 55105 

52.8  Revised 55106 

52.9  Heading  revised 55106 

52a  Authority  citation  revised 55108 

52a.l  Revised 55108 

52a.2  Amended 55108 

52a.3  (a)  and  (b)  revised 55109 

52a.7  Revised 55109 

52a.8  Amended;  heading  revised 

55109 

52a.9  Revised 55110 

54a  Removed 55108 

57.101—57.112    (Subpart    B)    Re- 
moved  65478 

57.2405  (c)  revised 51788 

63a  Added 55111 

65a  Added 55114 

72  Authority  citation  revised 55197 

72.6  Added 55197 

72.7  Added 55199 

72  Appendix  A  amended 55199 

100  Authority  citation  revised 7687 

100.3  (a)  table,  (bX2Xi),  (6)  and  (c) 

revised;    (bX7)    through    (11) 
added 7688 

Ctiopter  IV— Heoltti  Core  Financ- 
ing Administration,  Department 
of  Heoltt)  and  Human  Services 
(Parts  400-499) 

401  Authority  citation  revised 63748 

Technical  correction 69034 

401.601  (dKD  and  (2Hiii)  amended 

63748 


401.607  (dXD  amended 63748 

403.310  (a)  amended 63748 

405  Technical  correction 69034 

405.370—405.376         Undesignated 

center  heading  revised 63745 

405.370  Redesignated  as   405.371; 

new  405.370  added 63745 

405.371  Redesignated  as  405.372; 
new  405.371  redesignated 
from  405.370 63745 

Revised 63746 

405.372  Redesignated  as  405.373; 
new  405.372  redesignated 
from  405.371 63745 

Revised 63746 

405.373  Redesignated  as  405.374; 
new  405.373  redesignated 
from  405.372 63745 

Revised 63747 

405.374  Redesignated  as  405.376; 
new  405.374  redesignated 
from  405.373 63745 

Revised 63747 

405.375  Redesignated  as  405.377 63745 

Added 63747 

405.376  Redesignated  as  405.378; 
new  405.376  redesignated 
from  405.374 63745 

Heading,  (a),  (e)  heading  and 
(f)  heading  revised 63747 

405.377  Redesignated  from  405.375 
63745 

Revised 63747 

405.378  Redesignated  from  405.376 
63745 

405.705  (d)  amended „ 63749 

405.1801  (aX4)  amended 63749 

405.1803  (c)  revised 63748 

410  Technical  correction 7946 

410.32  (a)  and  (b)  redesignated  as 
(d)  and  (e);  new  (a),  new  (b) 

and  (c)  added 59554 

411.28  (b)  amended 63749 

412  Technical  correction 66919 

412.63  Regulation  at  61  FR  46224 

eff.  10-1-96 51217 

412.105  Regulation  at  61  FR  46224 

eff.  10-1-96 51217 

412.246  Regulation  at  61  FR  46224 

eff.  10-1-96 51217 

412.302  Regulation  at  61  FR  46224 

eff.  10-1-96 51217 

413  Technical  correction 66919 

413.1  (aXlXiiXC)  through  (J)  re- 
designated    as     (aXlXilXD) 


Note:  Boldtoc*  pog*  numbea  indtoat*  1996  changM. 
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TrrLE42  Choptvr  IV-Con. 

through  (K);  new  (a)(lKii)(C) 

added 31 

413.5  (cX3)  removed 6374* 

413.20  (e)  amended M749 

413.24  (f)(4)(i)  through  (Iv)  redes- 
ignated as  (fX4Xii)  through 
(V);  new  (fX4Xl)  added;  new 
(0<4)(il)  through  (V)  revised 

31 

413.40  Regulation  at  61  FR  46225 

eff.  10-1-96 51217 

413.53  (aKlKii)  Introductory  text, 
(C)     and     (2)     revised;     (b) 

amended 51616 

Corrected 58631 

413.86  Regulation  at  61  FR  46225 

eff.  10-1-96 51217 

413.90  (b)(2)  revised 63748 

413.114  (cXD  revised;  (cX2)  re- 
moved; (cX3)  redesignated  as 

(c)(2) 51616 

413.153  (aXlXii)  and  (bX2)  revised 

63748 

(aX IX ill)  amended 63749 

415  Technical  correction 7946 

415.152  Amended 59554 

415.174  (aX4Xiil)  amended 59564 

417.479  (b).  (f)  Introductory  text. 
(5).  (gXlXiv).  (2X11). 

(hXlXiv).  (V)  and  (2)  revised; 

(gK2Xiil)  removed 69049 

431.407  (aX2)  and  (b)  revised;  (d) 

added 58143 

434.44  (axl)  revised 69060 

434.70  (aX3)  revised 69060 

435.1003     Heading     revised;     (c) 

added 1685 

440.40  Heading  revised;  (c)  added 

59188 

447.31  (a)  amended 63749 

489  Technical  correction 66919 

489.27  Regulation  at  61  FR  46225 

eff.  10-1-96 51217 

493.1834  (1X1X11)  amended 63749 

Chapter  V— Office  of  Inspector 
GerYerot-Heoltti  Core,  Deport- 
ment of  Heoltti  and  Human 
Services  (Ports  1000-1999) 

1003.103  (c)  revised 52301 

1008  Added;  interim 7357 

Proposed  Rules: 

68a 5953 

121 58158 


400—499  (Ch.  IV) 68697 

3563 

1001 69060 

TITLE  43-PUBUC  LANDS: 
INTERIOR 

Subtitie  A— Office  of  ttte  Secretary 
of  tt)e  Interior  (Parts  1-199) 

10.12  Added;  interim 1821 

12  Authority  citation  revised 68667 

12.700  Revised 68667 

12.705  Amended 68668 

12.710  (a),  (b)  and  (c)  revised 68668 

Ctiapter  I— Bureau  of  Reclama- 
tion, Department  of  ttie  Interior 
(Parts  200-499) 

426  Revised:  eff.  1-1-98 66806 

426.10  (e)  amended;  (g)  removed: 

(n)  through  (q)  added 66826 

427  Added;  eff.  1-1-98 66825 

Ctiapter  II— Bureau  of  LarKi  Man- 
agement, Department  of  ttie  In- 
terior (Parts  1000-9999) 

3800  Authority  citation  revised 

9099 
3809.(>-l-^3809.6     (Subpart     3809) 
Authority  citation  removed 

9099 

3809.0-9  Added 9099 

3809.1-8  Removed 9100 

3809.1-9  Revised 9100 

3809.3-1  (b)  revised 9102 

3809.3-2  (e)  revised;  (0  added 9103 

4180.2  (f)  Introductory  text  re- 
vised  59835 

4750.4-2  Revised 5339 

5470  Authority  citation  revised 

53861 

5475.0-3—5475.7  (Subpart  5475)  Re- 
moved  53861 


Proposed  Rules: 


418. 


.64832 

...7201 


426 66827 

7431 

1300 58843 

1600 54120.  58160.  58843 

1780 58843 

1810 58843.67517 


Note:  Boidtoc#  pops  numb#fi  lndlco99  1996  chonQM. 
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1820 54120,58160 

1840 54120.58160 

1850 54120.58160 

I860 54120.  58160.  58843 

1880 54120.  58160.  58843 

2090 54120.  56496,  58160,  58843 

2200 54120.  58160,  58843.  64658 

2210 64658 

2240 64658 

2250 64658 

2270 64668 

2300 54120,  58160.  58843 

2360 54977,58843 

2400 58843 

2450 54120 

2520 54120,  58160.  58843 

2530 53887 

2540 54120,58160 

2560 54120,58160 

2610 58843 

2620 54120,  58160,  58500 

2640 54120.58843 

2650 54120.58843 

2710 58843 

2720 54120,  58160.  58843 

2740 58843 

2760 51666 

2800    54120,  57605,  58160,  58843,  66008 

2636 

2810 54120.  58160.  58843 

2880 54120.  58160.  58843 

2910 54120.  58160.  58843 

2920 54120.  57605.  58160.  58843.  66008 

2636 

3000 54120.  58160,  58843 

3100 54120,  56651,  58160.  58843 

1705 

3120 54120,58160 

3130 58843 

3150 54120.  58160.  58843 

3160 54120,  56160,  58843 

3180 54120,58160 

3200 52736,  54120.  58160.  58843 

3210 52736 

3220 52736 

3240 52736.  54120.  58160 

3250 52736.  54120,  58160.  58843 

3260 52736,  54120,  58160,  58843 

3280 54120,58160 

3400 6910 

3410 54120,58160 

6910 

3420 54120.  58160,  58843 

6810 

3430 54120,58160 

3440 6910 


3450 54120.58160 

6910 

3460 58843 

6910 

3470 54120.58160 

6910 

3480 54120.  58160.  58843 

6910 

3500 54120.  54384.  58160.  58843 

5373 

3510 54120.  54384.  58160 

5373 

3520 54120.  54384.  58160 

5373 

3530 54120,  54384,  58160 

5373 

3540 54120,  54384.  58160 

•  •••• 5373 

3550 54120,  54384,  58160 

5373 

3560 54120.  54384.  58160 

5373 

3570 54384 

5373 

3590 54120,  58160,  58843 

3600 58843 

3710 54120,58160 

3730 54120,58160 

3740 51667.  54120,  58160 

3800 54120.  58160.  58843 

3810 51667.  54120,  58160 

3820 51667.57837 

3830 54120.  58160.  58843 

3870 54120.58160 

4100 57605,  58843.  66008 

2636 

4200 54120.  58160.  58843 

4300 54120,  56497,  57605.  58160.  58843. 

66008 

2636 

4700 54120.  57605,  56160.  58843.  66008 

2636 

5000 54120,58160 

5040 58501 

5400 58843 

5460 57605.66008 

2636 

5470 54120.58160 

5510 54120.  57605,  58160.  66008 

2636 

6300 66968 

7203 

6400 56651 

8200 57605.  58843.  66008 

2636 

8340 57605. 58843, 66008 


Note:  Bddtoc*  pog*  numbws  hdlcal*  1996  chang**- 
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TITLE  43  Proposed  Rules —Con. 

2636 

8350 57«05.  66008 

2636 

8360 S7605.  S8843,  66008 

2636 

8370 54120.  57606.  58160.  66008 

2636 

8560 57605.  58843.  66008.  66968 

2636.  7203 

9180 54120,58160 

9210 57605.  58843.  66008 

2636 

9230 54120.58160 

9260 57606.66008 

2636 

TITLE  44-EMERGENCY  MAN- 
AGEMENT AND  ASSISTANCE 

Chapter  I— Federal  Emergency 
Manogement  Agency  (Parts 
0-399) 

61  Appendix  A(l)  amended 8397 

Appendix  A(2)  amended 8398 

Appendix  A(3)  amended 8399 

62.23  Revised;  eff.  10-31-96 51219 

62  Appendix  B  revised;  eff.  10-31- 

96 51221 

64.6  Table  amended  .51227. 51229.  54564. 

57572.  59539 

Table  amended 1686.  1689.  4916.  5535, 

8177 

65.4  Table  amended;  interim 54566, 

60038 
Table  amended        54568,  60035.  66924. 

66926 

Table  amended 3227.  6881 

Table  amended;  Interim 3224,  6879 

(c)  revised 5736 

65.5  Heading  and  (d)  revised 5736 

65.6  (g)  revised 5736 

65.8  Re  vised 5736 

65.9  Heading  and  (h)  revised 5736 

67.11  Flood  elevation  determina- 
tions  54574.  60041.  66927 

Flood  elevation  deterinations 

3229.6884 

70  Authority  citation  revised 5736 

70.9  Re  vised 5736 

72  Authority  citation  revised 5736 

72.1  Revised 5736 

72.2  Revised 5737 

72.3  Re  vised 5737 

72.4  Re  vised 5737 

72.5  Re  vised 5738 


72.6  Re  vised 5738 

72.7  Re  vised 5738 

Proposed  Rules: 

67 54593.  60062.  66974 

2989,  3260,  6910 

206 55122.  55123.  55262 

5957 

TITLE  45-PUBUC  WELFARE 

Subtitle  A— Department  of  Healtti 
and  Human  Services,  General 
Administration  (Parts  1-199) 

6  Removed 54744 

8  Removed 54744 

46  Waiver 51531 

79  Authority  citation  revised 52301 

79.3  (a)(1)  and  (bXD  revised 52301 

Cttapter  II— Office  of  Family  As- 
sistance (Assistance  Programs), 
Administration  for  Ctiildren  and 
Families,  Department  of  Healtti 
and  Human  Services  (Parts 
200-299) 

205  Authority  citation  revised 58143 

205.50  (a)(4)  introductory  text 
and  (i)  revised;  (a)(4)(iv)  and 
(b)  added 58143 

Chapter  Ill-Office  of  Child  Sup- 
port Enforcement  (Child  Support 
Enforcement  Program).  Admin- 
istration for  Children  and  Fami- 
lies, Deixirtment  of  Health  and 
Human  Services  (Parts 

300-399) 

301.1  Amended 67240 

301.15  (a)(1)  and  (e)  amended 67240 

302.15  (b)  removed;  (a)  introduc- 
tory text,  (1)  Introductory 
text.  (1)  through  (vli)  and  (2) 
redesignated  as  introductory 
text,  (a)  introductory  text, 
(1)  through  (7)  and  (b) 67240 

302.33  (c)(1)  and  (e)  removed; 
(c)(2)  and  (3)  redesignated  as 
(c)(1)  and  (2) 67240 

302.34  (a)  amended;  (b)  removed 
67240 


Note: 
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302.36  (a)  Introductory  text 
amended;  (a)(1)  through  (5) 
removed 67240 

302.37  Removed 67241 

302.54  (a)  removed;  (b)  and  (c)  re- 
designated   as    (a)    and    (b); 

new      (a)(2)      revised;      new 

(b)(l)(i)  amended 67241 

302.80  (a)  amended 67241 

302.85  (a)(2)  amended 67241 

303.10  Removed 67241 

303.31  (b)(6)  and  (7)  amended 67241 

303.73  Revised 67241 

303.100  (g)(3)  amended 67241 

304.10  Amended 67241 

304.20  (b)(l)(iii),   (vl),   (3)(iv).  (8) 

and  (11)  amended 67241 

304.23  (g)  amended 67241 

304.95  Removed 67241 

306  Removed 67241 

307.5  (a)  amended 67241 

307.15  (b)(2)  amended 67241 

Chapter  VI— National  Science 
Foundation  (Parts  600-699) 

672  Authority  citation  revised 59027 

672.24  Added 59027 

680  Authority  citation  revised 59837 

Heading  revised;  Interim 59637 

680.10—680.13  (Subpart  A)  Re- 
vised; interim 59837 

680.20  Removed;  new  680.20  redes- 
ignated from  680.21;  interim 
59839 

680.21  Redesignated  as  680.20;  in- 
terim  59839 

681  Removed;  interim 59839 

682  Removed;  interim 59839 

683  Removed;  interim 59839 

684  Removed;  Interim 59839 

Chapter  Vlll-Ofnce  of  Personnel 
Management  (Parts  800—899) 

801  Appendix  A  amended 64999 

C:hapter  Xlll-Office  of  Human 
Development  Services,  Depart- 
ment of  Health  and  Human 
Senses  (Parts  1300-1399) 

1301  Authority  citation  revised 

57225 

1301.31  Revised;  eff.  1-1-98 57225 

1303.14  (bK4)  revised;  eff.  1-1-98 

57226 


1304  Revised;  eff.  1-1-98 57210 

1304.20  0MB  number  pending 57212 

1304.22  OMB  number  pending 57214 

1304.23  OMB  number  pending 57215 

1304.40  OMB  number  pending 57216 

1304.50  OMB  number  pending 57219 

1304.51  OMB  number  pending 57222 

1304.60  OMB  number  pending 57225 

1305.1  Amended;  eff.  1-1-98 57226 

1305.3  Heading,  (b)  introductory 

text,  (c)  introductory  text, 
(d)  and  (0(1)  revised;  eff.  1-1- 
98 57226 

1306  Authority  citation  revised 

57226 

1306.1  Revised;  eff.  1-1-98 57226 

1306.20  (a)  through  (e)  redesig- 
nated as  (b)  through  (f);  new 

(a)  added;  eff.  1-1-98 57226 

1306.21  Revised;  eff.  1-1-98 57226 

1306.30  (c)  revised;  eff.  1-1-98 57226 

1306.33  (cK3)  revised;  eff.  1-1-98 

57227 

1308.6  (bMl)  revised;  eff.  1-1-98 57227 

1311  Added 1400 

1355—1357  (Subchapter  G)  Head- 
ing revised 58663 

1355.10  Revised 58663 

1355.20  (a)  amended 58653 

1355.21  (c)  revised 58664 

1355.25  Added 58664 

1355.30  Revised 58664 

1356.10  Revised 58665 

1356.80  Added 58665 

1357.10  Revised 58665 

1357.15  Revised    (OMB    number 
pending) 58666 

1357.16  Added     (OMB     number 
pending) 58669 

1357.20  Revised 58660 

1357.30  Revised 58660 

1357.32  Added 58661 

1357.40  Revised 58661 

1357.50  Added 58662 

1386.30  (fK4)  correctly  designated 

51751 

Chapter  )(VI— Legal  Senses 
Corporation  (Parts  1600-1699) 

1610  Revised 63752 

1617  Revised 63755 

1632  Revised 63756 

1633  Revised 63758 
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TITLE  45 
Chapter  XXI— Commission  on 
Fine  Arts  (Ports  2100-2199) 

2101  Revised 4646 

2102  Revised 4647 

2103  Revised 4649 

TITLE  46-SHIPPING 

CtYopter  I— Coast  Guard,  Depart- 
ment ot  Transportation  (Ports 
1-199) 

8  Added;  interim 68517 

Relation  at  61  FR  68517  etf. 

date  corrected  to  12-27-97 3335 

8.120  (b)  corrected 3335 

8.130  (aK4)  and  (5)  corrected 3335 

8.320  (bX9)  corrected 3335 

14  Revised 56d37 

16.207  Revised 66613 

28  Authority  citation  revised 57272 

28.50  Amended;  interim 57272 

Regulation  at  61  FR  57272  eff. 

date  delayed  to  3-20-97 68161 

28.60  Added;  interim 57273 

Regulation  at  61  FR  57273  eff. 

date  delayed  to  3-20-97 68161 

28.65  Added;  interim 57273 

Regiilation  at  61  FR  57273  eff. 

date  delayed  to  3-20-97 68161 

28.80  (aX2)  and  (d)(1)  revised;  in- 
terim  57273 

Regulation  at  61  FR  57273  eff. 

date  delayed  to  3-20-97 68161 

28.120  Revised;  Interim 57273 

Regulation  at  61  FR  57273  eff. 

date  delayed  to  3-20-97 68161 

Table  corrected 68162 

28.225  (aK3)(i)  amd  (11)  revised: 

interim 57275 

Regulation  at  61  FR  57275  eff. 

date  delayed  to  3-20-97 68161 

28.270  (c)  revised;  interim 57275 

Regulation  at  61  FR  57275  eff. 

date  delayed  to  3-20-97 68161 

28.275  Added;  interim 57275 

Regulation  at  61  FR  57275  eff. 

date  delayed  to  3-20-97 68161 

28.320  (b)  revised;  interim 57275 

Regulation  at  61  FR  57275  eff. 

date  delayed  to  3-20-97 68161 

28.380  0)  revised;  Interim 57275 

Regulation  at  61  FR  57275  eff. 
date  delayed  to  3-20-97 68161 


28.555  (c)  and  (d)  revised;  interim 

57276 

Regulation  at  61  FR  57276  eff. 

date  delayed  to  3-20-97 68161 

31  Authority  citation  revised 68521 

31.01-3  Added;  Interim 68521 

Regulation  at  61  FR  68521  eff. 

date  corrected  to  12-27-97 3335 

61.20-17  (f)(2)  corrected 52497 

71  Authority  citation  revised 68521 

71.15-5  Added;  interim 68521 

Regulation  at  61  FR  68521  eff. 

date  corrected  to  12-27-97 3335 

91  Authority  citation  revised 68521 

91.15-5  Added;  Interim 68521 

Regulation  at  61  FR  68521  eff. 
date  corrected  to  12-27-97 3335 

107  Authority  citation  revised 68521 

107.205  Added;  Interim 68521 

Regulation  at  61  FR  68521  eff. 
date  corrected  to  12-27-97 3335 

108  Policy  statement 51789 

110  Policy  statement 51789 

111  Policy  statement 51789 

112  Policy  statement 51789 

113  Policy  statement 51789 

125.160  Amended 66616 

150  Appendix  I  corrected;  CFR 

correction 58143 

161  Policy  statement 51789 

190.01-3  (a)  corrected 82497 

197.510  (a)  corrected 52497 

199.10     (IKlKi).     (il)     and     (ill) 

stayed;  interim 7361 

Ctiopter  II— Maritime  Administra- 
tion. Department  of  Transpor- 
tation (Ports  200-399) 

221.61  Revised 56901 

295  Added 53862 

Conmient  period  extension 58663 

349  Added 5159 

CtKipter  IV— Federal  Maritime 
Commission  (Parts  500—599) 

501.3  (1)  revised 51231 

501.4  (c)  revised 51231 

(e)  revised;  (h)  removed 66617 

501.5  (1)  introductory  text  and  (6) 
Introductory  text  revised 51231 

(e)  and  (h)  amended;  (g)  revised 

66616 

501.26  (a),  (d)  and  (p)  removed;  (1) 
introductory  text  and  (m) 
amended 66617 
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501.28  (b)  revised 51231 

501.41  (a)  amended;  (d)  revised 51231 

501  Appendix  A  amended 51231 

502  Authority  citation  revised 51233 

Authority  citation  revised 6132 

502.27  (a)(2)  amended , 6132 

502.41  Amended 66617 

502.42  Revised 51233 

502.67  Removed ..66617 

502.68  (f)(1)  amended 51233 

502.74  (b)  amended 66617 

502.111  (b)  amended 66617 

502.114  (c)  amended 66617 

502.118  (bX5)  amended 66617 

502.155  Revised 66617 

502.221  (c)  amended 51233 

502.227  (a)(6)  amended 66617 

502.271  (b)  removed 66617 

502.604  (g)  amended 51233 

502.601—502.605  (Subpart  W)  Ap- 
pendix A  amended 51233 

504.4  (aK5).  (9)  and  (22)  amended; 
(a)(8).  (17)  and  (21)  removed 

66617 

506  Added 52705 

510  Authority  citation  revised 6132 

510.12  (a)(2)  amended 6132 

514.1  (d)(1)  amended;  (dK2)  re- 
vised  66617 

514.2  Amended 66617 

514.3  (a)(1).  (8)(ii)  and  (e)  amend- 
ed; (a)(3).  (5).  (6)  and  (10)  re- 
moved: (aX7)  Introductory 
text,  (b)(3)  and  (5)  revised 66618 

514.7  (m)(3)  revised 51233 

514.9  (bXlXiXB).  (9XiXB)  and 
(24KilXB)  removed;  (bX7)  re- 
vised; (bXlXiXA)  and 
(9X1KA)  redesignated  as  (l)(i) 

and(9)(i) 66618 

552  Removed 66618 

560  Removed 66618 

572.701  (a)  reinstated 328 

572.702  Reinstated 328 

572  Appendixes  A  and  B  amended 

64823 

583.4  Concluding  text  amended 51233 


Proposed  Rules: 


2.. 
3.. 
4.. 
6.. 
7.., 
10. 


58804 

58804 

58804 

58804 

58804 

.56199,  58804.  66642 
5197 


12 56199,  58804 

5197 

15 58804.  66642 

5197 


16 

24 

25 

26 

28 

30 

31 

32 

34 

36 

39 

50 

56 

58 

61 

63 

67 

68 

69 

70 

71 

72 

76 

77 

78 

80 

90 

91 

92. 

93 

95 

96 

97 

105... 
108.... 
109.... 
147  A. 
148.... 
150.... 

151 

153 

154 

159 

160 

164 

166 

167 

168 

170 

172 

188 

189 


...58804 
...58804 
...58804 
...58804 
...58804 
...58804 
...58804 
...58804 
,[[58804 
...58804 
...58804 
,..58804 
...58804 
...58804 
...58804 
...58804 
.58359 
..58804 
...58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
[.58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
..58804 
,.58804 
.58804 
..58804 
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TITLE  46   Proposed  Rules:— Con. 

193 58804 

195 58804 

196 58804 

197 58804 

382 9143 

384 55614.  67764 

552 55263 

586 58160.  68200 

TITLE 
47-TELECOMMUNICATlON 

Chapter  I— Federal  Communica- 
tlorw  Commission  (Parts  0—199) 

Chapter  I  Claxiflcation  and  in- 
terpretation  7690 

0.5  {a)(8)  removed;  (a)(8)  through 
(9)  redesi^ated  as  (a)(8) 
through    (14):     (b)    and     (c) 

amended 4170 

0.31  (m)  amended 4170 

0.41  (h)  amended 4170 

0.61  (c)  amended 4170 

0.91  (d)  amended 4170 

Introductory  text  revised;  (h) 
removed;  (i),  (j)  and  (k)  re- 
designated as  (h),  (i)  and  (j) 

8401 

0.101  (g)  amended 4170 

Revised 8401 

0.161  Removed 4170 

0.201   (a)  introductory  text  and 

(3)  amended;  (a)(2)  revised 4170 

0.204  (c)(1)  removed;  (c)(2) 
through  (6)  redesignated  as 

(c)(1)  through  (5) 4170 

0.321  Revised 8401 

0.341  (c)  revised 4170 

0.361  Removed 4170 

0.362  Removed 4170 

0.363  Removed 4170 

0.365  Removed 4170 

0.367  Removed 4170 

1  Authority  citation  revised 52899 

Technical  correction 63758 

Petitions  for  reconsideration 

66931 

1.4  (b)  introductory  text  amend- 
ed  4170 

1.28  (c)(3)(ii)  amended 4170 

1.51  (a)(2)  removed;  (aK3)  and  (4) 
redesignated  as  (a)(2)  and  (3) 
4170 


1.80   (a)    introductory    text,    (4), 
concluding    text,    (b)(1).    (2) 
and  (3)  revised;  (bK5)  added 
4918 

1.101  Amended 4170 

1.102  (a)(1)  amended 4170 

1.104  (a)  amended 4170 

1.106  (a)(1)  amended 4170 

1.115   (b)(5)   removed;    (d).    (e)(3) 

and  (O  revised;  (e)(1)  amend- 
ed  4170 

1.209  Amended 4171 

1.229  (0  amended 4171 

1.244  (c)(4)  amended;  (d)  revised 
4171 

1.245  (bK4),  (5)  and  (6)  amended 
4171 

1.271  Revised 4171 

1.273  Amended 4171 

1.277  (0  amended 4171 

1.291  (a)(2)  removed;  (a)(3),  (4) 
and  (5)  redesignated  as  (aK2), 
(3)  and  (4):  new  (a)(4),  (d)  and 
authority    citation    revised: 

(cK3)  amended 4171 

1.296  Authority  citation  revised 

4171 

1.301  (c)(6)  amended 4171 

1.302  (b)  amended:  (f)  revised 4171 

1.311  (d)  amended 4171 

1.773   (aK2Ki)    through    (iv)    and 

(bKlKi)  through  (v)  redesig- 
nated as  (a)(2Kii)  through  (v) 
and  (b)(lKii)  through  (vl); 
new  (a)(2Ki)  and  new  (bKl)(i) 
added:  (aX4)  and  (b)(3)  re- 
vised   5777 

1.1307  (bK4)  introductory  text  re- 
vised   3240 

(bK2)  revised 4655 

1.1319  (a)(2)  amended 4171 

1.5000—1.5007  (Subpart  T)  Added 

52899 

Correctly  designated:   nomen- 
clature corrected 57335 

1.5000  Correctly  designated 57335 

1.5001  Correctly  designated 57335 

1.5002  Correctly  designated 57335 

1.5003  Correctly  designated 57335 

1.5004  Correctly  designated 57335 

1.5005  Correctly  designated 57335 

1.5006  Correctly  designated 57335 

1.5007  Correctly  designated 57335 

2  Technical  correction 63758 

2.106  Table  amended 52303 


Note: 
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2.1091   (c)  and   (d)   introductory 

text  revised 4655 

2.1093  (c)  revised 4655 

11.31  (c)  revised 54952 

15  Technical  correction 63758 

15.17  (a)  revised 4655 

15.206  (a)  table  amended 4655 

15.321  (g)  added 55926 

15.401—15.407  (Subpart  E)  Added 

4656 

19  Re  vised 56112 

20  Petitions  for  reconsideration 

66931 

Petitions  for  reconsideration 
4020 

20.5  (a)(4)  and  (5)  revised 55580 

20.6  Note  3  correctly  designated 
51233 

21.4  (d)  and  (f)  removed;  (e)  and 
(g)  redesignated  as  (d)  and 

(e) 55580 

22  Authority  citation  revised 58339 

Petitions  for  reconsideration 

4020 

Order 9103 

22.5  (b)(3)  and  (4)  revised 55580 

22.99  Amended 54098 

22.105  Introductory  text  amend- 
ed; Table  B-1  revised 54098 

22.317  Amended 54099 

22.355  Revised 54099 

22.357  Revised 54099 

22.369  (c)(2)  amended 54099 

22.409  (h)(2)  amended 54099 

22.507  Note  removed 54099 

22.509  (c)  amended 54099 

22.621  Introductory  text  amended 

54099 

22.936  (fK6)  revised 4172 

22.943  (b)(3)  added 58339 

22.949  (c)  revised 58339 

22.960  Added 58339 

22.961  Added 58339 

22.962  Added 58339 

22.963  Added 58339 

22.964  Added 58339 

22.965  Added 58339 

22.966  Added 58339 

22.967  Added 58340 

24  Technical  correction 63758 

Petitions  for  reconsideration 

4020 

24.229  (c)  removed 660 

24.404  (b)(3)  and  (4)  revised 55581 

24.707  Amended 660 

24.714  Revised 661 


24.720  (IKll)  correctly  revised 51234 

24.804  (b)(3)  and  (4)  revised 55581 

26.113  (d)  and  (f)  revised 55582 

Heading,   (a),    (b)   and   (f)   re- 
vised;   (g)    added    (effective 

date  pending) 5927 

25.114  Revised    (effective    date 
pending) „ 5927 

26.115  Revised    (effective    date 
pending) 5928 

25.117  (a)  introductory  text  re- 
vised (effective  date  pending) 


.5928 


25.118  Redesignated  as  25.119; 
new   25.118   added    (effective 

date  pending) 6928 

25.119  Redesignated  as  25.120; 
new  26.119  redesignated  from 

25.118  (effective   date   pend- 
ing)  5928 

(c).  (d)  and  (f)  revised  (effec- 
tive date  pending) 5929 

26.120  Redesignated  as  25.121; 
new  25.121  redesignated  fi-om 

25.119  (effective   date   pend- 
ing)  5928 

(a)    amended    (effective    date 
pending) 5929 

25.121  Redesignated  ftom  25.120 
(effective  date  pending) 5928 

(a)     revised     (effective     date 
pending) 5929 

25.130  (a)  revised  (effective  date 
pending) 5929 

25.131  (a),  (d)  and  (j)  revised  (ef- 
fective date  pending) 5929 

25.134  (a)  and  (b)  amended;  (d) 
added  (effective  date  pend- 
ing)  5929 

25.140  Revised  (effective  date 
pending) 5929 

25.141  (c)  revised  (effective  date 
pending) 5930 

25.142  (c)  introductory  text  re- 
vised (effective  date  pending) 


5930 

25.143    (eXD    revised    (effective 

date  pending) 5930 

25.155  (b)  revised  (effective  date 

pending) 5931 

25.202  (a)(1)  revised 52307 

25.204  (f)  added 52307 

25.210  (j)  introductory  text  and 

(3)    revised    (effective    date 

pending) 5931 
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TITLE  47  Chapter  l-Con. 

25.211  Heading  revised;  (d)  added 
(effective  date  pending) 5931 

25.212  (c)  and  (d)  added  (effective 

date  pending) 5931 

25.251  Revised  (effective  date 
pending) 5931 

25.252  Removed  (effective  date 
pending) 5931 

25.253  Removed  (effective  date 
pending) 5931 

25.254  Removed  (effective  date 
pending) 5931 

25.255  Removed  (effective  date 
pending) 5931 

25.256  Removed  (effective  date 
pending) 5931 

25.272  (b)  amended  (effective  date 

pending) 5931 

25.274  (f)  amended  (effective  date 

pending) 5931 

25.277  (c)  introductory  text  re- 
vised (effective  date  pending) 
5931 

25.280  Added  (effective  date  pend- 
ing)   5931 

25.281  Redesignated  from  25.308 
(effective  date  pending) 5932 

25.300  (Subpart  E)  Removed  (ef- 
fective date  pending) 5932 

25.308  Redesignated  as  25.281  (ef- 
fective date  pending) 5932 

26.302  (b)(3)  and  (4)  revised 55581 

32.27  (b).  (c)  and  (d)  revised  (OMB 

number  pending) 2925 

42.10 — 42.11  Undesignated  center 

heading  added 59366 

42.10  Added 59366 

42.11  Added 59366 

43.21  (d)  revised 5165 

43.41  Removed 5165 

43.51  (a)(2)  amended:  (aK3)  re- 
moved; (a)(4)  and  (d)  redesig- 
nated as  (a)(3)  and  (e);  new 

(d)  added 59200 

(d)  revised 5541 

(e)  correctly  designated 8633 

43.61   (b)   revised   (OMB   number 

pending) 5541 

44.1001  (Subpart  J)  Heading  re- 
vised   5541 

44.1001  Heading,  (d).  (eX7).  (0  in- 
troductory text,  (g)  intro- 
ductory text  and  (i)  through 
(1)  revised  (OMB  number 
pending) 5541 

44.1002  Added 5541 


51  Petition  denial 54099 

Petitions  for  reconsideration 

66931 

51.501  Stayed 662 

51.503  Stayed 662 

51.505  Stayed 662 

51.507  Stayed 662 

51.509  Stayed 662 

51.511  Stayed 662 

51.513  (c)(2)  revised 52709 

Stayed 662 

51.515  Stayed 662 

51.601  Stayed 662 

51.603  Stayed 662 

51.605  Stayed 662 

51.607  Stayed 662 

51.609  Stayed 662 

51.611  Stayed 662 

51.705  Stayed 662 

51.707  (b)(2)  revised 52709 

Stayed 662 

51.709  Stayed 662 

51.711  Stayed 662 

51.713  Stayed 662 

51.715  Stayed 662 

52  Order 8633 

53  Added 2967 

Technical  correction 5074 

53.203  OMB  number  pending 2968 

53.209  Added  (OMB  number  pend- 
ing)  2926 

53.211  Added  (OMB  number  pend- 
ing)   2926 

53.213  Added  (OMB  number  pend- 
ing)  2927 

61  Order 65336 

61.3  (jj)  revised 59366 

(s)  revised 5777 

61.20  Redesignated  as  61.21;  new 

61.20  added 59366 

61.21  Redesignated  as  61.22;  new 

61.21  redesignated  from  61.20 
59366 

61.22  Redesigrnated  as  61.23;  new 

61.22  redesignated  from  61.21 
59366 

61.23  Redesignated  as  61.24;  new 

61.23  redesignated  from  61.22 
59366 

61.24  Redesignated  from  61.23 59366 

61.33  (d)  through  (f)  redesignated 

as  (e)  through  (h);  new  (d) 

added;  new  (e)  revised 5777 

61.47  (e),  (g)(1).  (2).  (4)  and  (hK2) 

revised;  (gK6)  removed 4659 
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61.49  (d)  removed;  (e)  through  (k) 
redesignated  as  (d)  through 

(J) 4659 

(1)  added 5778 

61.51  Added ; 5778 

61.52  (c)  added 5778 

61.58  (a)(2)  revised;  (d)  and  (e)  re- 
designated as  (e)  and  (f):  new 
(d)  added 5718 

61.72  (a)  introductory  text  and 

(b)  revised 59366 

61.74  (d)  added 59366 

63.07  (b)  removed;  (c)  redesig- 
nated as  (b) 5165 

63.52  (b)  amended 59201 

63.61  Amended 59201 

64  Authority  citation  revised 52323, 

59366 

Order 8633 

64.703  (b)(2)  amended;  (b)(3)  re- 
designated    as     (b)(4);     new 

(b)(3)  added 52323 

Heading  amended 54345 

64.804     (g)     introductory      text 

amended 5166 

64.1300  Added;  eff.  10-7-97 52324 

64.1301  Heading  and  (b)  revised; 
(a)  amended; 52323 

Removed;  eff.  10-7-97 52324 

Heading,  (a),  (b)  and  (d)  revised 
54345 

64.1310  Added;  eff.  10-7-97 52324 

64.1320  Added;  eff.  10-7-97 52324 

64.1330  Added 52323 

64.1340  Added 52323 

64.1509  (b)(2)  amended 55582 

64.1900  (Subpart  S)  Added 59366 

65.600  (b)  revised 5166 

68  Authority  citation  revised 52324 

68.2  (a)(1)  revised 52324 

68.3  Amended 52324 

68.300  Second  (c)  correctly  des- 
ignated as  (d) 54953 

69.4  (g)  added 4659 

69.5  (a)  revised 65364 

69.104    (a)   revised;    (d)   redesig- 
nated as  (d)(1);  (d)(2)  added 
65364 

69.501  (d)  removed;  (e)  revised 65364 

73  Authority  citation  revised 5347 

Petitions  for  reconsideration 

5778 

73.202  (b)  table  amended 51789,  53643. 

53644,  551 17,  551 18.  55752,  55926, 
57335,  57336,  58340.  58341,  58765, 
60044,  60632,  63759.  64999.  65478, 

Note:  Boidtoc*  pog*  numban  Indteoi*  1996  chongM. 


66228.  66229.  66618.  67727.  67728, 

68162 

(b)  table  amended 329,  330,  665,  2611, 

2969,  2970.  4466,  4660,  4661,  5779, 
6886,  6887.  8178 

73.606  (b)  table  amended 52900,  53645. 

54104 

73.733  Revised 5347 

73.1020  (a)  introductory  text  re- 
vised   5347 

74  Authority  citation  revised 5347 

74.15  (d)  introductory  text  and  (f) 

revised 5347 

74.536  (b)  and  (c)  revised 4922 

74.641  (a)(1)  revised 4922 

76.905  (f)  revised 6495 

76.913  (b)(1)  revised  (OMB  num- 
ber pending) 6495 

76.921  Revised 6495 

76.922  (f)(4)  revised  (OMB  number 
pending) 6495 

78.105  (a)(1)  revised 4923 

80  Authority  citation  revised 58010 

Petitions  for  reconsideration 

4020 

80.13  Revised 58010 

80.15  (b)(4)  and  (6)  removed;  (bK5) 
and  (7)  redesignated  as  (b)(4) 
and  (5);  new  (b)(4)  amended 

55581 

87  Authority  citation  revised 58011 

87.18  Revised 5801 1 

87.19  (b)(3)  removed;  (b)(4)  and  (5) 
redesignated  as  (b)(3)  and  (4) 
55581 

90  Petitions  for  reconsideration 

66931 

Petitions  for  reconsideration 

4020 

Order 7362 

90.17  (b)  table  amended;  (c)(31) 

added 2033 

90.19  (d)  table  amended;  (e)(35) 

and  (36)  added 2034 

90.21  (b)  table  amended;  (c)(23) 

added 2034 

90.23  (b)  table  amended;  (c)(24) 

added 2034 

90.25  (b)  table  amended;  (c)(28) 

added 2034 

90.27  (b)  table  amended;  (c)(ll) 
table  and  (13)(i)  table  re- 
vised; (CM29)  added 2034 

90.53  (a)  table  amended;  (b)(39) 

added 2035 
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TITLE  47  Choptec  l-Con. 

90.63  (c)  table  amended;   (d)(31) 

added 2035 

90.65  (b)  table  amended:  (cK48) 

added 2035 

90.67   (b)   table  amended:   (cK43) 

added 2035 

90.69  cb)  table  amended;  (cX16) 

added 2035 

90.73  (c)  table  amended;  (dX42) 

added 2036 

90.75  (b)  table  amended;  (cK53). 

(54)  and  (55)  added 2086 

90.79   (c)  table  amended;   (dK32) 

added 2036 

90.81   (c)  table  amended;  (dX19) 

added _ 2036 

90.89   (b)  table  amended;   (cK27) 

added 2036 

90.91   (b)   table  amended;   (cK25) 

added 2036 

90.93  (b)   table  amended;   (cK20) 

added 2037 

90.95  (c)   table  amended;   (dX24) 

added 2038 

90.103  (b)  table  amended;  (cX12) 

revised;  (cK31)  added 52307 

90.115  (b)(3)  and  (4)  revised 55581 

90.135  (a)(2)  revised:  (bK5)  redes- 
ignated as  (bK6);  new  (bX5) 
added;  (d)  and  (e)  amended 
2038 

90.173  (a)  revised 2038 

90.203  (j)  revised 2038 

90.205  (d)(2)  and  (g)(2)  revised; 
(d)(3)  and  (gK3)  amended;  (n) 
added 2039 

90.207  (a)  introductory  text  re- 
vised; (a)(1)  and  (3)  amended 
2039 

90.211  (a)  revised 2039 

90.213  (a)  table  amended 2040 

90.214  Revised 2040 

90.217  Introductory  text  revised; 

(a)  amended 2041 

90.267  (b)  removed .2041 

90.283  (a)  table  and  (c)  revised; 

(g)  added 2041 

90.311  (b)  introductory  text  re- 
vised   2041 

95.816  (e)  redesignated  as  (eXD: 
(c)(3).  (dXl)  and  new  (eXD  re- 
vised: (dX4)  and  (eX2)  added 

60205 

97  Technical  correction 63758 

97.303  (j)(2)  revised 55926 


100.11  (d)  and  (0  removed;  (e)  and 
(g)  redesignated  as  (d)  and 
(e);  new  (d)  amended 55581 

101.7  (bK3)  and  (5)  removed:  (bX4) 
and  (6)  redesignated  as  (b)(3) 
and  (4);  new  (b)(3)  amended 
55581 

101.115  (c)  revised 4924 

Proposed  Rules: 

0—199  (Ch.  I) ...53694.  63774.  63778,  67978 

3638.  7744.  8414 

1 54600.  59048,  59397,  64045,  67978 

2 59048 

5 68698 

17 60673 

21 67275 

22 696 

25 69062 

4959 

26 696 

4959 

27 59048 

36 ....: 55779.  55780 

5373.  5957 

51 5373.5957 

52 8671 

53 2991 

61 69062 

1423.  4670.  5373,  5957 

63 68698 

4965 

64 54979 

8671 

69 55779,  55780 

2636,  4670,  5373,  5957 

73 53698.  54142.  54404.  54405.  54600. 

55124.  55125.  55780,  55781.  57359. 

57360.  58360,  58361,  60067.  60068. 

63809.  63810.  6381 1.  64309.  64660. 

65008.  65192.  65508.  65509.  66248. 

66249.  66250.  66978.  66987.  67275. 

67765.  68201 

...84.  372.  373.  1871.  2639,  2996.  3653,  3654, 

3850,  3851,  3852.  3853.  3854,  4223, 

4224,  4225,  4226,  4227.  4228,  4466, 

4515,  4959.  5788.  5789,  5790.  5791, 

6926.  6927.  6928,  6929,  7203,  7980, 

7981.  7982.  7983.  7984 

76 67275.  68201 

4959.  7203.  9153 

87 60673 

90 51879.  54980.  59852.  68698 

4717 

95 7431 

97 52767.  59048 
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100. 


.4959 


TITLE     48-FEDERAL     ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1— Federal  Acquisition 
Regulation  (Parts  1—99) 

Chapter    1    Federal    Acquisition 

Circular  No.  90-13 67410 

Small  entity  compliance  guide 
67430.69298 

Federal    Acquisition    Circular 
No.  90-44 69286 

Federal    Acquisition    Circular 
No.  90-45 224 

Small  entity  compliance  guide 

275 

1.106  Table  amended  (0MB  num- 
bers): interim 67410.  69287 

Table  amended  (0MB  numbers) 

67430 

Table  amended  (0MB  numbers) 
227.  235.  271 

1.403  Amended 67411 

1.404  Introductory  text  amended 
67411 

1.405  (d)  and  (e)  revised 67411 

2.101  Amended 69288 

Amended 256 

3.104  Revised 227 

3.104-1  Revised 227 

3.104-2  Revised 227 

3.104-3  Revised 227 

3.104-4  Revised 228 

3.104-5  Revised 229 

3.104-6  Revised 230 

3.104-7  Revised 230 

3.104-8  Revised 231 

3.104-9  Revised 231 

3.104-10  Revised 231 

3.104-11  Revised 231 

3.104-12  Removed 227 

3.502-2  (iXD  revised 235 

3.700  (a)  revised 232 

3.701  Revised 232 

3.703  Existing  text  designated  as 

(a):  (b)  added 232 

3.704  (b)  amended:  (c)  added 232 

3.705  (c)(3)   amended;    (dX3)   re- 
vised  232 

4.102  (d)  amended 235 

4.602  (d)  revised:  interim 67412 

4.603  Revised:  interim 67412 

4.702  (a)(3)  removed 258 

4.802  (e)  revised 232 


4.803  (aXll)  amended 67430 

(a)(42)  removed:  (a)(43)  redesig- 
nated as  (a)(42) 232 

5.202  Regulation  at  59  FR  545 
confirmed 261 

5.203  (a)  revised:  (h)  added 263 

5.204  Amended 271 

5.207  (eK3)  revised 263 

5.303  (b)(2)  amended 69289 

6.001  (a)  revised 263 

6.302-3  (b)(l)(vi)  and  (vii)  amend- 
ed: (bXlXviii)  removed 235 

6.305  (1)  amended 257 

8.002  (a)  removed:  (b)  through  (f) 
redesignated  as  (a)  through 
(e):  new  (a)  and  new  (d)  re- 
vised  235 

8.201—8.203-3  (Subpart  8.2)  Re- 
moved  235 

9.103  (b)  amended:  interim 67410 

9.104-1  (a),  (c).  (e)  and  (f)  amend- 
ed: interim 67410 

9.104-3  (a)  removed;  (b)  through 
(e)  redesignated  as  (a) 
through  (d) 67410 

9.105-3  (c)  amended 232 

9.106-3  (a)  designation  and  (b)  re- 
moved  232 

9.406-2  (bKl)(ii)  revised 69291 

Reg\ilation  at  61  FR  41473  con- 
firmed  267 

9.406-4  Regulation  at  61  FR  41473 

confirmed 267 

9.407-2  (a)(4)  revised 69291 

9.505  (bXl)  and  (2)  amended 232 

9.505-4  (c)  amended 235 

9.506  (a)  and  (dX3)  amended: 
(d)(4)  removed 235 

9.507-1    (a)   designation,    (b).    (c) 

and  (d)  removed 235 

9.702  (d)  removed:  (e)  and  (f)  re- 
designated as  (d)  and  (e);  in- 
terim  67410 

11.002  (aXlXii)  revised:  (e)  added 

263 

11.104  (a)  revised 263 

12.202  (b)  revised 264 

12.203  Amended 264 

12.204  Revised 264 

12.205  (c)  revised 264 

12.209  Revised „ 258 

12.213  Revised 264 

12.214  Added 67418 

12.301  (bXl).  (3),  (cXl),  (d)  and 
(eXl)  amended 67430 

12.302  (a)  revised 264 
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TITLE  48  Chapter  1-Con. 

12.503  (c)(3)  revised 67418 

(b)(4)  removed;  (bK5)  and  (6)  re- 
designated ais  (bX4)  and  (5) 
232 

(b)(1)  and  (4)  revised 236 

12.504  (c)(3)  revised 67418 

(b)(3)  removed;  (b)(4)  redesig- 
nated as  (b)(3) 232 

(a)(16)  removed 236 

12.602  (a)  revised 264 

12.603  (c)(3)(ii)  revised 264 

13.000  Revised 264 

13.103  (b).  (c)  and  (j)  revised 264 

13.104  (b)  revised 265 

13.106-2  (c)(3)  amended 69289 

(a)(1).  (2).  (3),  (4)  introductory 
text.  (5).  (6).  (bXD.  (3).  (cKD. 
(2).  (d)(3)  and  (4)(ii)  revised; 
(a)(6).  (7)  and  (8)  redesig- 
nated as  (a)(7).   (8)  and  (9); 

new  (a)(6)  and  (10)  added 265 

13.107  (a)  revised 266 

13.111  (g)  removed;  (h)  and  (1)  re- 
designation  (g)  and  (h) 69292 

13.202  (b)(2)  revised 266 

13.204  (a)  and  (b)  revised 266 

13.601—13.602        (Subpart        13.6) 

Added 266 

14.201-6  Regulation  at  59  FR  545 

confirmed 261 

14.202-1  (a)  amended 272 

14.205-1  (d)(2)  amended;  interim 

67410 

14.211  (a)  amended 272 

14.304-1  (a)(2)  and  (c)  revised 69293 

14.404-2  (m)  removed 232 

14.405  (f)  amended 236 

14.408-1  Regulation  at  59  FR  545 

confirmed 261 

14.503-1  (g)  amended 69289 

15.106  Revised 258 

15.106-1  Removed 258 

15.106-2  Removed 258 

15.407  Regulation  at  59  FR  545 

confirmed 261 

15.412  (d)  amended 69289 

(cX2)  revised 69293 

15.413  Revised 233 

15.413-2  (f)(6)  removed 233 

15.509    (fX4)    revised;    (hK3)    re- 
moved  233 

15.609  (c)  amended 69289 

15.612  (f)  revised 69289 

15.802  (a)  introductory  text  and 

(1)  amended 258 


15.804-1  (b)(2).  (c)  and  (d)  re- 
moved; (b)(3)  through  (6)  re- 
designated as  (bX2)  through 
(5);  (a),  new  (bX3)  and  new  (5) 

revised 258 

15.804-2  (aXl)  introductory  text 
and  (ii)  amended;  (aX2)  re- 
vised  258 

5.804-6  Revised 258 

5.804-6  (aX5)  amended 259 

5.805-6  (j)  revised;  (k)  removed 

233 

5.812-1  (b)  revised;  (c)  amended 

259 

5.812-2    (aX3)    and    (5)    revised; 

(aX6)  added 269 

6.1001—15.1008     (Subpart     15.10) 

Revised 69289 

5.1001  Regulation  at  59  FR  545 

confirmed 261 

5.1006     (e)     introductory     text 

amended 267 

6.203-4  (aXlKii)  and  (bXlXii)  re- 
vised  259 

6.306  (dX2)  amended 236 

6.307  (a)  redesignated  as  (aXD; 
(aX2)  added 67419 

7.203  Regulation  at  59  FR  545 

confirmed 261 

9.001  Amended;  interim 67410 

(b)  amended 236 

9.102  (f)(1)  amended;  interim 67410 

9.301  (a)  amended 236 

9.302  (dXl)  amended 69289 

9.303  (c)(2)  introductory  text  re- 
vised; (cX2Xvi)  and  (3) 
amended 236 

9.501  (hXl)  and  (2)  amended 69289 

(h)  removed 236 

9.602-1         Introductory         text 

amended 67430 

9.508  (c)  and  (d)  amended 67430 

(0  removed 236 

9.601—19.602-4      (Subpart      19.6) 

Heading  revised;  interim 67410 

9.601  (c)  removed;  (d)  redesig- 
nated as  (c);  interim 67410 

9.702  Regulation  at  61  FR  2638 
confirmed;  (d)  amended 67420 

9.703  (aX2)  amended 236 

9.801  Removed;  interim 67421 

9.803  (aX3)  amended;  interim 67410 

9.804-2  (b)  revised;  (c)  added;  in- 
terim   67421 

19.804-3  (c)  removed;  interim 67421 
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19.805-1  (c)  redesignated  as  (d); 
new     (c)     added;     new     (d) 

amended;  interim 67421 

19.805-2  (c)  introductory  text  re- 
vised; interim 67421 

19.808-1  (b)  revised;  interim 67421 

19.809  Amended;  interim 67421 

19.811-1  (bX5)  removed;  interim 

67421 

(d)  removed 233 

19.811-2  (b)  removed;  (c)  redesig- 
nated as  (b). 233 

19.811-3  (a),  (b)  and  (dXD  revised; 
(dK2)  removed;  (dX3)  redesig- 
nated   as    (dX2);    new    (dK2) 

amended;  interim 67421 

19.1001  Amended 67422 

19.1006  (bXD  amended 67422 

22.601  Removed;  interim 67410 

22.602  Revised;  interim 67410 

22.604-2  (b)  removed;  (c)  redesig- 
nated as  (b);  interim 67410 

22.606  Removed;  interim 67410 

22.606-1  Removed;  interim 67410 

22.606-2  Removed;  interim 67410 

22.607  Removed;  interim 67410 

22.608  Revised;  interim 67411 

22.608-1  Removed;  interim 67411 

22.608-2  Removed;  interim 67411 

22.608-3  Removed;  interim 67411 

22.608-4  Removed;  interim 67411 

22.608-6  Removed;  interim 67411 

22.608-6  Removed;  interim 67411 

22.610  Revised;  interim 67411 

23.102  (d)  amended 236 

23.302  (dKl)  revised 236 

23.504  (a)  introductory  text.  (3) 
and  (b)  revised;  (c)  removed; 
(d)  redesignated  as  (c); 
(aX4Xii).  (5).  (6)  and  new  (c) 
amended 69292 

23.505  (a)(2)  amended;  (b)  re- 
moved; (c)  redesignated  as 
(b);  heading,  (a)  introductory 
text  and  new  (b)  introduc- 
tory text  revised 69292 

23.506  (d)  revised 69292 

23.601  (c)  revised 236 

24.202  Redesignated    as    24.203; 

new  24.202  added 257 

24.203  Redesignated  from  24.202 
257 

25.101   Regulation  at  59  FR  545 

confirmed 261 

25.109  Regulation  at  69  FR  545 

confirmed 261 


25.202  Regulation  at  59  FR  545 

confirmed 261 

25.205  Regulation  at  59  FR  546 

confirmed 261 

25.300  Regulation  at  59  FR  546 

confirmed 261 

25.305  Regulations  at  59  FR  546 

and  61  FR  31647  confirmed 261 

25.400  Regulation  at  59  FR  546 
confirmed 261 

26.401  Regulation  at  69  FR  546 
confirmed 261 

Amended 268 

25.402  Regulations  at  59  FR  546 

and  61  FR  31647  confirmed 261 

(b)  revised 268 

25.403  Regulation  at  69  FR  546 
confirmed 261 

26.405  (e)  amended 69289 

Regulation  at  69  FR  546  con- 
firmed  261 

25.406  Regulation  at  59  FR  547 
confirmed 261 

26.407  Regulation  at  59  FR  547 
confirmed 261 

25.408  Regulations  at  69  FR  547 
and  61  FR  31647  confirmed; 
(aX3)  amended 261 

26.901  (b)  amended 258 

26.1003  Regulation  at  59  FR  547 

confirmed 261 

27.208  Regulation  at  59  FR  547 

confirmed 261 

27.303  (e)  revised 236 

27.466  (c)  revised;  (dXD.  (2)  and 

(3)  amended 236 

27.409  (q)  amended 236 

29.302  (b)  amended 237 

29.305  (a)(3)  amended;  (bX3)  re- 
vised  237 

31.001  Amended;  interim 69288 

31.109  (hXlO)    removed;     (hXll) 
through  (17)  redesignated  as 
(hXlO)  through  (16);  interim 
69288 

31.110  (a)  amended 237 

31.205  (bX2)  revised;  interim 67425 

31.205-1  (f)(5)  revised 67423 

31.205-2  Removed;  interim 69288 

31.206-6  (gXl)  amended 67430 

(eX2)  revised;  interim 69295 

(f)  revised 259 

(p)  added;  interim 270 

31.206-11    Regulation    at    60    FR 
64255  confirmed;  (o)  revised 
67424 
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31.205-16    Regulation    at    60    FR 
64255  confirmed;  (gr)  revised 

67424 

31.205-22  (d)  removed:  (e)  and  (f) 
redesignated  as  (d)  and  (e); 

new  (d)  amended 237 

31.205-36  (a)  amended;  interim 692M 

32.304-8  (b)(3)  amended 237 

32.805  (a)(l)(iii)  amended 237 

33.102  (a)  amended;  interim 67411 

(f)  added 233 

33.103  (f)(3)  amended 69289 

(c).  (e),  (fXl)  and  (2)  amended: 

(f)(4)  added;  (d)(2)(i).  (4).  (g) 

and  (h)  revised 270 

33.104  (c)(1)  amended 692«9 

36.102  Amended 272 

36.104  Added 272 

36.205  (b)(3)  revised 237 

36.213         Redesignated         from 

36.301—36.304    (Subpart    36.3) 

heading  and  revised 272 

36.213-1  Redesignated  trom  36.301 

272 


36.213-2  Redesignated  f)rom  36.302 
36.213-3  Redesignated  from  36.303 
36.213-4  Redesignated  from  36.304 


.272 


.272 


.272 


36.214  Redesignated  from  36.402; 
heading  revised 272 

36.215  Redesignated  from  36.403; 
heading  revised 272 

36.300—36.303-2      (Subpart      36.3) 

Added 272 

36.301-36.304  (Subpart  36.3) 
Heading  redesignated  as 
36.213 272 

36.301  Redesignated  as  36.213-1 272 

36.302  Redesignated  as  36.213-2 272 

36.303  Redesignated  as  36.213-3 272 

36.304  Redesignated  as  36.214-1 272 

36.402—36.403        (Subpart       36.4) 

Heading  removed 272 

36.402  Redesignated  as  36.214 272 

36.403  Redesignated  as  36.215 272 

36.607  (b)  revised 69291 

37.103  (c)  removed;  (d)  redesig- 
nated as  (0) 233 

37.402  Revised 237 

39.002  Amended;  interim 274 

39.106  Redesignated    as    39.107; 

new  39.106  added;  interim 274 

39.107  Redsignated  from  39.106; 
interim 274 


42.302  (a)(18)  amended 237 

42.703-1  (a)  revised 274 

42.703-2  (a),  (c)(1)  and  (0  revised; 

(c)(2)(ii)  and  (d)  amended 237 

(a)  revised 274 

42.704  (e)  added 69296 

42.705  Revised 69296 

43.102  (c)  revised;  interim 69298 

43.106  Removed 233 

45.606-1  (a)  designation  and  (b) 

removed 237 

45.606-5  (a)(2)  amended 237 

46.804  Amended 259 

46.806  Removed 67425 

47.303-17  (d)(3)(ii)  revised 237 

47.305-11  Introductory  text 
amended;  (a)  designation  re- 
moved; (a)(1),  (2)  and  (3)  re- 
designated as  (a),  (b)  and  (c) 


47.403-3  (a)  amended;  (c)  revised 


.237 

237 

47.404  (b)(2)  revised 237 

49.108-3  (b)  revised 237 

52.203-8  Revised 233 

52.203-9  Removed 233 

52.203-10  Amended;  introductory 

text  revised 233 

52.203-13  Removed 233 

52.204-5    Introductory    text    re- 
vised; interim 67412 

52.208-1  Removed 233 

52.208-2  Removed 238 

52.208-9  Amended 67430 

52.209-3  Amended 238 

52.209-4  Amended 238 

52.209-7  Removed 238 

52.209-8  Removed 238 

52.211-4  Amended 67430 

52.211-5  Amended 67430 

52.211-6  Amended 67430 

52.211-7  Amended 67430 

52.211-13  Amended 67430 

52.212-3  Amended 233 

Amended 238 

Regulation  at  61  FR  31648  con- 
firmed; amended 261 

52.212-5    Regulation    at    61    FR 

31648  confirmed 261 

52.214-5  Amended 69293 

52.214-7  Amended 69293 

52.214-23  Amended 69293 

52.214-30  Revised 238 

52.214-32  Amended 69293 

52.214-33  Amended 69293 

52.215-2        Introductory        text 

amended 259 
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52.215-9  Amended 69294 

52.215-10  Amended 69294 

52.215-26  Revised 259 

52.215-26  Amended 67425 

52.215-35  Revised 238 

52.215-36  Amended 69294 

52.215-41  Amended 269 

52.215-42  Amended 260 

52.215-43  Removed 260 

52.216  Amended 67419 

52.216-2  Amended 238 

Amended;     introductory    text 

revised 260 

52.216-3  Amended 238 

Amended;     introductory    text 

revised 261 

52.216-4  Amended 238 

52.216-5  Amended 67425 

52.216-6  Amended 67425 

52.216-7  Amended 69296 

52.216-8  Amended 69296 

52.216-9  Amended 69296 

52.216-10  Amended 69296 

52.216-13  Amended 69296 

52.216-16  Amended 67426 

52.216-17  Amended 67426 

52.219-1  Amended:  interim 67422 

Amended 238 

52.219-11  Amended;  interim 67422 

52.219-12  Amended;  interim 67422 

52.219-14  Amended:  interim 67411 

52.219-15  Removed 238 

52.219-17  Amended:  interim 67422 

52.219-18  Amended:  interim 67422 

Amended 238 

52.219-19  Amended 238 

52.219-21  Amended 238 

52.222-1  Amended 67426 

52.222-19  Removed;  interim 67411 

52.222-20  Amended;  interim 67411 

52.223-3  Amended 238 

52.223-5  Removed 69292 

52.223-6  Amended ...69292 

52.223-7  Amended 239 

52.225-3  Regulation  at  59  FR  547 

confirmed 261 

52.225-8  Regulation  at  59  FR  547 

confirmed 261 

52.225-9  Regulation  at  59  FR  547 

confirmed 261 

52.225-15  Regulation  at  59  FR  548 

confirmed 261 

52.225-17  Regulation  at  59  FR  548 

confirmed 261 

52.225-19  Regulation  at  59  FR  548 

confirmed 261 


52.225-20  Regulations  at  59  FR 
548  and  61  FR  31648  confirmed 

• 261 

Amended 262 

52.225-21   Regulations   at  59  FR 
548  and  61  FR  31649  confirmed 

261 

Amended 262 

52.225-22   Regulation   at   61    FR 

31649  confirmed 261 

52.227-12  Amended 239 

52.227-13  Amended 239 

52.227-21  Amended 239 

52.228-5  Amended 239 

52.228-8  Amended 239 

52.228-9  Amended 239 

52.228-14  Amended 67430 

52.232-7  Amended 67419 

52.236-21  Amended 67426 

52.237-7  Amended 239 

52.239-1        Introductory        text 

amended;  interim 274 

52.242-4  Amended;  heading  re- 
vised  239 

52.244-2  Amended 67426 

52.244-5  Regulation  at  61  FR  2638 

confirmed;  amended 67420 

52.245-8   Amended;    introductory 

text  revised 239 

52.246-23  Amended 67426 

52.246-24  Amended 67426 

52.246-25  Amended , 67426 

52.247-2   Amended:    introductory 

text  revised 240 

52.247-54  Removed 240 

52.247-63  Amended 240 

53.203  Removed 233 

53.204-2  (a)  and  (b)  amended 67427 

53.214  (e)  heading  revised 240 

53.215-1  (f)  heading  revised 240 

53.219  (a)  and  (b)  amended;  in- 
terim  67413 

53.222  (g)  heading  revised 240 

53.229  Amended 240 

53.246  (c)  heading,  (f)  heading,  (g) 
heading,  (h)  heading,  (i) 
heading  and  (j)  heading  re- 
vised  240 

63.301-129  Revised 240 

53.301-279  Amended 67427 

53.301-294  Revised;  interim ..67413 

63.301-1094  Revised 243 

53.301-1094A  Revised 247 

53.301-1423  Revised 249 

63.301-1426  Revised 250 

53.301-1428  Revised 251 
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53.301-1430  Revised 252 

53.301-1432  Revised 253 

53.301-1434  Revised 254 

53.301-1445  Revised 255 

53.302-333  Removed 233 

Chapter  2— Department  of 
Defense  (Parts  200—299) 

203.104-4  Removed 2612 

203.104-5    (e)(4)    redesigmated    as 

(d)(4):  new  (d)(4)  amended 2612 

203.170  Removed 2612 

203.170-1  Removed 2612 

203.170-2  Removed 2612 

203.170-3  Removed 2612 

203.170-4  Removed 2612 

212  Heading  revised;  interim 5780 

212.504  (a)(xix).  (xx)  and  (xxl)  re- 
moved  58468 

(a)(i)  removed;  interim 5780 

215.608  (b)  amended 2612 

215.873  (d)  revised 2613 

216.306  Revised 1058 

(c)(ii)(B)(2)  corrected 1817 

219.301  (b)  revised 2613 

219.302-70  (d)  and  (e)  revised 2613 

219.704  (b)  amended 54346 

225.212-7001  Amended 58489 

225.225-7017  Removed 58489 

225.225-7040  Removed 58489 

225.403-70  Amended 2615 

225.603  (l)(iii)(C)(2)  revised 2613 

225.7000  (a)  revised;  interim 2856 

225.7002-1  (a)  introductory  text. 
(7)  and  (9)  revised;  interim 

5780 

225.7002-2  (e)  and  (j)  revised;  in- 
terim  5780 

225.7003  Added;  interim 2856 

225.7004  Removed 58489 

Added;  interim 2857 

225.7004-1  Removed 58489 

225.7004-2  Removed 58489 

225.7004-3  Removed 58489 

225.7004^  Removed 58489 

225.7004-5  Removed 58489 

225.7004-6  Removed 58489 

225.7005  Revised 58489 

(a)(3)  revised 2616 

225.7007-4  Revised 58489 

225.7010-3  Revised 58489 

225.7016-3  Revised 58489 

225.7019-1  (b)  revised 58489 

225.7019-3  (a)(lKiv)  revised 2616 

225.7022-3  Revised 58489 


225.7302  (a)(1)  removed;  (a)(2) 
through  (5)  redesignated  as 

(a)(1)  through  (4);  interim 2617 

225.7303-4  Revised;  interim 2617 

225.7308  (a)  revised;  interim 2617 

226.7005  (b)  introductory  text  and 

(1)  revised 2613 

226.7008  (b)  amended 2613 

227.7004  (a)(6)  amended 2613 

227.7103-6  (e)(3)  amended 2613 

227.7104  (e)(5)  amended 2614 

231.205-6  (f)(1)  revised 58490 

(a)(2)(i)   and   (ii)  redesignated 
as   (a)(2)(i)(A)   and   (B);   new 

(a)(2)(ii)  added;  interim 65479 

231.205-70  (a)  revised;  (c)(3)  and 

(d)(10)  added;  interim 64635 

233.7000—233.7001  (Subpart  233.70) 

Removed 2614 

236.102  (4)  added;  interim 2857 

236.274  Introductory  text,  (a),  (b) 
introductory  text  and  (1) 
through  (8)  redesignated  as 
(b)  introductory  text.  (1).  (2) 
introductory  text  and  (i) 
through  (viii);  new  (a)  added; 

interim 2856 

236.570  (c)  added;  interim 2856 

236.602-70  Added;  interim 2857 

236.609-70  Heading  revised;  (a)  in- 
troductory text.  (1).'  (2)  and 
(b)  redesignated  as  (a)(1)  in- 
troductory text,  (i).  (ii)  and 
(2);  new  (b)  added;  interim 2858 

239.001  Removed;  interim 1058 

239.002  Removed;  interim 1059 

239.7000-239.7003  (Subpart  239.70) 

Revised;  interim 1059 

239.7102-3  (a)  designation  and  (b) 

removed;  interim 1060 

239.7201  Removed;  interim 1060 

239.7202  (a)  and  (b)  revised;  in- 
terim  1060 

239.7302  (a),  (b)  introductory  text 

and  (2)  revised;  interim 1060 

239.7304  (c)  revised;  interim 1060 

239.7400  Revised;  interim 1060 

239.7402  (b)(4)  amended;  interim 

1060 

239.7501  Revised;  interim 1060 

239.7501-1  Removed;  interim 1060 

239.7501-2  Removed;  interim 1060 

244.403  (Subpart  244.4)  Added;  in- 
terim  5780 

249.102  Removed 67952 

249.7003  Revised;  interim 64637 
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(c)  corrected 66077 

252.203-7000  Removed 2612 

252.212-7001  Amended 2614 

Amended;  interim 2617,  5780 

252.212-7012  Amended;  interim 5780 

252.212-7014  Amended;  interim 5780 

252.21fr-7000  Amended 2614 

252.216-7001  Amended 2614 

252.217-7006  Amended 2614 

262.219-7000  Amended 2614 

252.225-7009  Amended 2614 

262.225-7010  Amended 2614 

262.225-7018  Amended 2614 

252.225-7027  Revised;  interim 2617 

252.225-7037  Amended 2614 

252.227-7036  Revised 2614 

252.233-7000  Removed 2614 

252.236-7003  Amended 2614 

262.236-7006  Amended 2614 

252.236-7010  Added;  interim 2857 

252.236-7011  Added;  interim 2858 

252.239-7007  Amended 2614 

262.244-7000  Added;  interim 5780 

262.247-7001  Amended 2615 

252.249-7001  Removed 67952 

262.249-7002  Revised:  interim 64637 

252.266-7001     Amended;     heading 

revised 2614 

Chapter  2  Appendix  I  amended 

54346 

Chapter  4— Department  of 
Agriculture  (Parts  400-499) 

Chapter  4  Revised 53646 

Chapter  5— (general  Senses 
Administration  (Parts  500-599; 

501.402—501.404     (Subpart     501.4) 

Revised 51374 

670.106  (c)  introductory  text,  (1), 

(2)  and  (3)  revised 6166 

Chapter  7— Agency  for  Inter- 
national Development  (Parts 
700-799) 

702.170-13  (b)  corrected 51234 

706.302-71  (a)(2)  and  (b)  corrected 

51235 

715  Technical  correction 51235 

716  Technical  correction 51235 

722.103  Corrected 53996 

722.103-2  Correctly  redesignated 

from  722.103-71 52497 

722.103-4  Correctly  redesignated 

from  722.103-723 52497 


722.103-70  Correctly  removed 51235 

722.103-71  Correctly  redesignated 

as  722.103-2 52497 

722.103-72  Correctly  redesignated 

as  722.103-4 52497 

726.301—726.302     (Subpart     726.3) 

Removed 51235 

726.302  Correctly  redesignated  as 

726.7008 51235 

726.7008    Correctly    redesignated 

from  726.302 51235 

733.103-71  (b)  and  (c)  corrected 51235 

733.103-72  (b)  correctly  revised 51235 

733.270-1  Correctly  designated 51235 

733.270-2  Correctly  designated 51235 

737  Technical  correction 51235 

752.7028  Corrected 51235 

Chapter  8— Department  of 
Veterans  Affairs  (Parts  800-899) 

837  Authority  citation  revised 52709 

837.403  (Subpart  837.4)  Added 52709 

852.237-7  Added 52710 

Chapter  9— Department  of  Energy 
(Parts  900-999) 

904.601-71     (Subpart    904.6)    Re- 
moved   2312 

904.702  (b)  amended 2312 

906.303-70  Removed 2312 

908.7121  (b)  amended 2312 

915.401  Amended 2312 

923.7002  (d)  amended 2312 

925  Authority  citation  revised 2311 

945.608-2  (b)(l)(ii)  revised 2312 

952  Authority  citation  revised 2311 

962.202-1  Amended:  (b)  introduc- 
tory text  revised 2312 

952.204-2  Amended 2312 

952.204-71  Amended 2312 

962.204-72  Amended 2312 

952.204-73  Amended 2312 

952.211-72  Removed 2312 

962.211-73  Removed 2312 

952.216-15  Amended 2312 

952.224-70  Amended 2312 

952.227-75  Amended 2312 

952.227-76  Amended 2312 

962.227-77  Amended 2312 

962.227-78  Amended 2312 

952.227-79  Amended 2312 

952.227-62  Amended 2312 

952.236-70  Amended 2312 

962.236-71  Amended 2312 

952.247-70  Amended 2312 
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TITLE  48  Chapter  9-Con. 

952.249-70  Amended 2312 

970.0404-3  (a)  and  (b)  amended 2312 

970.0406  Removed 2312 

970.0803  Redesignated  as  970.4100 

2312 

970.2273    (a)(3)    through    (6)    and 

(c)(1)       introductory       text 

amended 2312 

970.2903  Revised 2312 

970.4100  (Subpart  970.41)  Heading 

added 2312 

970.4100       Redesignated       firom 

970.0803:  (a)  and  (c)  amended: 

(d)  removed 2312 

970.5204-12  Amended 2313 

970.5204-15  Amended 2313 

970.5204-16  Amended 2313 

970.5204-17  Amended 2313 

970.5204-18  Amended 2313 

970.5204-20  Amended 2313 

970.5204-21  Amended 2313 

970.5204-23      Introductory      text 

amended 2313 

970.5204-24  Amended 2313 

970.5204-26  Amended 2313 

970.5204-31  Amended 2313 

970.5204-32  (a)  and  (b)  amended 

2313 

970.5204-33  (a)  and  (b)  amended 

2313 

970.5204-35  Amended 2313 

970.5204-38  Amended 2313 

970.5204-41  Amended 2313 

970.5204-43  Amended 2313 

970.5204-44  (bXll)  amended 2313 

970.5204-45  Amended 2313 

970.5204-50  Removed 2313 

970.5204-52  Revised 2313 

970.5204-54  Amended 2313 

970.5204-55  Amended 2313 

970.5204-56  Amended 2313 

970.5204-57  Amended 2313 

970.5204-60  Amended 2313 

970.5204-61  Amended 2313 

970.7105  (aX3)  amended 2313 

Chapter  12— Department  of 
Transportation  (Ports  1200-1299) 

1212  Clarification 53677 

Correctly  removed S4490 

1213  Clarification 53677 


Chapter  15— Environmental  Pro- 
tection Agency  (Parts 
1500-1599) 

1501.602-3  (d)(l)(v)  amended 57337 

1503.905  (Subpart  1503.9)  Added 57337 

1505.405  (Subpart  1506.4)  Removed 

55118 

1509.404  Revised 57337 

1509.507-1  (b)  amended 57337 

1509.507-2  (a),  (b)  and  (c)  amend- 
ed: (d)  revised 57337 

1510  Removed 57337 

1511  Added 57337 

1512  Removed 57335 

1513  Re  vised 57335 

1514.201-6  (a)  and  (b)  designation 

removed 55118 

1516.307  (c)  amended 57338 

1519  Heading  amended:  nomen- 
clature change 57338 

1519.201-1        Redesignated        as 

1519.201-71 57339 

1519.201-2        Redesignated        as 

1519.201-72 57339 

1519.201-71     Redesignated     fi-om 

1519.201-1 57339 

1519.201-72     Redesignated     trom 

1519.201-2;     (b)     and     (c)(3) 

amended 57339 

1527.409  Amended 57339 

1532.201  (Subpart  1532.2)  Added 57339 

1533.103-70  Removed 57339 

1535.007-70  (c)  amended 57339 

1537.200—1537.205  (Subpart  1537.2) 

Removed 55118 

1542.703-2  Added 57339 

1548.102  (Subpart  1548.1)  Removed 

55118 

1552.209-71  (c)  revised 57339 

1552.209-74  Amended 53i8 

1552.209-75     Redesignated     trom 

1552.210-80 57339 

1552.210-70       Redesignated       as 

1552.211-70 57339 

1552.210-72       Redesignated       as 

1552.211-72 57339 

1552.210-75       Redesignated       as 

1552.211-75 57339 

1552.210-76       Redesignated       as 

1552.211-76 57339 

1552.210-77       Redesignated       as 

1552.211-77 57339 

1552.210-78       Redesignated       as 

1552.211-78 57339 
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1552.210-79       Redesignated       as 

1552.211-79 57339 

1552.210-80       Redesignated       as 

1552.209-75 57339 

1552.211-70     Redesignated     from 

1552.210-70 57339 

1552.211-72     Redesignated     from 

1552.210-72 57339 

1552.211-73     Redesignated     ft-om 

1552.212-70 57339 

1552.211-74     Redesignated     fi-om 

1552.212-71 57339 

1552.211-75     Redesignated     from 

1552.210-75 57339 

1552.211-76     Redesignated     from 

1552.210-76 57339 

1552.211-77     Redesignated     from 

1552.210-77 57339 

1552.211-78     Redesignated     from 

1552.210-78:  amended 57339 

1552.211-79     Redesignated     fi-om 

1552.210-79 57339 

1552.212-70       Redesignated       as 

1552.211-73 57339 

1552.212-71        Redesignated       as 

1552.211-74 57339 

1552.214-70  Removed 551 18 

1552.215-70  Amended 57339 

1552.235-76  Amended 57339 

Chapter  18— National  Aeronautics 
and  Space  Administration  (Parts 
1800-1899) 

1805.303-71  Heading,  (a)  introduc- 
tory text  and  (3)  revised 4466 

1815  Revised;  interim 52325 

Regulation  at  61  FR  52325  con- 
firmed  3464 

Revised 3465 

1815.807  (b)(ii)  revised 4467 

1816  Revised:  interim 52338 

Regulation  at  61  FR  52328  con- 
firmed  3464 

Revised 3478 

1817  Revised 55753 

1822  Revised 55755 

1823  Revised 55757 

1824  Re  vised 55758 

1828  Revised 55765 

1829  Revised 55767 

1830  Re  vised , 55767 

1831  Revised 55768 

1831.205-670  Added 4467 

1831.205-671  Added 4467 

1832  Re  vised 55768 

1833  Revised 55771 


1834  Revised 4467 

1835  Revised 4469 

1836  Revised 4471 

1837  Revised ; 4472 

1839  Revised 4473 

1841  Revised 4474 

1843.7101—1843.7102  (Subpart 

1843.71)  Added 64823 

1852.215-70  Removed:  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed   3464 

1852.215-71  Removed;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

1852.215-72  Removed:  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

1852.215-73  Revised;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

Revised 3482 

1852.215-74  Revised:  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

Revised 3482 

1852.215-75  Revised;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

Revised 3483 

1852.215-76  Removed:  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

1852.215-77  Revised:  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

Revised 3433 

1852.215-78  Revised;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

Revised 3483 

1852.215-79  Re'ised;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

Revised 3483 

1852.215-80  Removed:  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

1852.215-81  Revised;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

Revised 3483 

1852.215-82  Revised;  interim 52343 

Regulation  at  61  FR  52344  con- 
firmed  3464 

Revised 3483 

1852.215-83  Removed;  interim 52344 


Note;  Boidfocs  pegs  numben  Indicato  1996  chongM. 


120 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1996  THROUGH  FEBRUARY  28.  1997 


TITLE  48  Chapter  18-Con. 

Regulation  at  61  FR  52344  con- 
firmed  3464 

1852.215-84  Revised;  interim 52344 

Corrected 56271 

Regulation  at  61  FR  52344  con- 
firmed  3464 

Revised 3484 

1852.216-72  Removed;  interim 52344 

Regulation  at  61  FR  52344  con- 
firmed  3464 

1852.216-73  Revised;  interim 52344 

Regulation  at  61  FR  52344  con- 
firmed  3464 

Revised 3484 

1852.216-74  Revised;  interim 52344 

Regulation  at  61  FR  52344  con- 
firmed  3464 

Revised 3484 

1852.216-75  Revised;  interim 52344 

Regulation  at  61  FR  52344  con- 
firmed   3464 

Revised  3484 

1852.216-76  Revised;  interim 52344 

Regulation  at  61  FR  52345  con- 
firmed   3464 

Revised 3484 

1852.216-77  Revised;  interim 52345 

Regulation  at  61  FR  52345  con- 
firmed  3464 

Revised 3485 

1852.216-78  Revised;  interim 52345 

Regulation  at  61  FR  52345  con- 
firmed  3464 

Revised 3485 

1852.216-79  Removed;  interim 52345 

Regulation  at  61  FR  52345  con- 
firmed  3464 

1852.216-80  Revised:  interim 52345 

Regulation  at  61  FR  52345  con- 
firmed  3464 

Revised 3485 

1852.216-81  Revised;  interim 52346 

Regulation  at  61  FR  52346  con- 
firmed  3464 

Revised 3486 

1852.216-82  Removed;  interim 52346 

Regulation  at  61  FR  52346  con- 
firmed  3464 

1852.216-83  Revised;  interim 52346 

Regulation  at  61  FR  52346  con- 
firmed  3464 

Revised 3486 

1852.216-84  Revised;  interim 52346 

Regulation  at  61  FR  52346  con- 
firmed  3464 

Revised 3486 


1852.216-85  Revised;  interim 52346 

Regulation  at  61  FR  52346  con- 
firmed  3464 

Revised 3486 

1852.216-86  Removed;  interim 52346 

Regulation  at  61  FR  52346  con- 
firmed  „.3464 

1852.216-87  Revised;  interim 52346 

Regulation  at  61  FR  52346  con- 
firmed  3464 

Revised 3486 

1852.216-88  Revised;  interim 52347 

Regulation  at  61  FR  52347  con- 
firmed  3464 

Revised 3486 

1852.216-89  Revised;  interim 52347 

Regulation  at  61  FR  52347  con- 
firmed  3464 

Revised 3486 

1852.222-71  Removed 55758 

1852.223-72  Removed 5575« 

1852.22^-73  Amended 55758 

1852.228-70  Revised 55772 

1852.228-71  Amended 55774 

1852.228-74  Removed 55774 

1852.228-77  Removed 55774 

1852.231-71  Removed 55774 

Added 4474 

1852.232-12  Removed 55774 

1852.232-70  Removed 55774 

1852.232-83  Removed 55774 

1852.232-84  Removed 55774 

1852.234-70  Amended;  heading  re- 
vised   4474 

1852.234-71  Amended;  heading  re- 
vised   4474 

1852.235-72  Revised 4475 

1852.236-71      Introductory      text 

amended 4476 

1852.236-72      Introductory      text 

amended 4476 

1852.236-73      Introductory      text 

amended 4476 

1852.236-74      Introductory      text 

amended 4476 

1852.237-70      Introductory      text 

amended 4476 

1852.237-71  Revised 4477 

1852.237-72  Revised 4477 

1852.23^70      Introductory      text 

amended 4477 

1852.241-70  Amended 4477 

1852.243-71  Added 64824 

1870.201—1870.203  (Subpart  1870.2) 

Removed 4477 
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1870.301—1870.303  (Subpart  1870.3) 

Removed;  interim 52347 

1870.406-1    (a)(2)    revised;    (a)(3) 

added 4477 

1870.501—1870.503  (Subpart  1870.5) 

Removed 4477 

1871  Revised 55758 

1872  Added 4477 

Chapter  61— General  Services 
Administration  Board  of  Con- 
tract Appeals  (Parts 
6100-6199) 

6101  Revised 52349 

6102  Added 52369 

6104  Authority  citation  revised 

67242 

6104.9  Added;  interim;  eff.  12-20- 

96  through  7-26-97 67242 

Ctiapter  99— Cost  Accounting 
Standards  Board.  Office  of  Fed- 
eral Procurement  Policy.  Office 
of  Management  and  Budget 
(Parts  9900-9999) 

9904.412-50     (dK2)     introductory 

text  amended 5801 1 

9904.413-60  (cK7).  (8).  (12).  (13)  and 

(24)  amended 5801 1 

Proposed  Rules: 

1 52998.  57622 

2 52998.  57622 

3 52232 

4 52232 

6 S2232.  52999.  58622 

8 52232.52844 

9 52232 

12 52232.  52999 

13 52844 

14 52232.  52998.  57622 

15     52998.  52999.  57622.  58622.  65306 

16 52232 

19 52232 

22 52232 

23 52232 

25 52232 

27 52232 

29 52232 

31 52232, 52998.  58452 

32 52232 

36 52232,  52998.  57622 

37 52232 

38 52844 


42 52232.  58452.  65306 

45 52232 

46 65306 

47 52232.  65306 

49 52232 

51 52844 

52     52232.  52998.  52999.  57622.  58622. 

65306 

53 52232.  52998.  57622 

225 374.  7432 

231 374 

242 374 

917 53185.  53699 

950 53185.  53699 

952 53185.  53699.  59072 

970 53185.  53699.  59072 

1300—1399  (Ch.  13) 60068 

1535 55126 

1552 55126.57623 

1819 66643 

1834 66643 

1842 55264 

1845 66643 

1852 55264.66643 

1870 ^....66643.52232 

TITLE  49-TRANSPORTATION 

Sut>title  A-Offlce  of  ttie  Secretary 
of  Transportation  (Parts  1  —99) 

1.46  (ccc)  added 55583 

(eee)  added 67474 

(ddd)  added 67952 

1.48  Second  (jj)  redesignated  as 

(d);  (h)  and  (i)  added 68163 

1.53  (b)(5)  added 68163 

1.66  (V)  added 64030 

(X)  added 2617 

1.71  (b)  added 68163 

27  Authority  citation  revised 56424 

Nomenclature  change 56424 

27.5  Amended 56424 

27.71  Revised 56424 

27.72  Added 56424 

(cX2)  corrected 17 

27.77  Added 56425 

31.3  (a)(1)  introductory  text,  (iv), 
(bXl)  introductory  text  and 
(ii)  re  vised 6720 
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TITLE  49 

Chopter  I— Research  and  Special 
Programs  Administration,  De- 
partment of  Transportation 
(Parts  100-199) 

Chapter  I  Advisory  guidance 65479, 

65460 

106  Technical  correction 64030 

106.1  Amended 51336 

106.3  Revised 51336 

106.13  Revised 51336 

106.17  (b)  amended 51336 

106.21  Revised 51336 

106.25  Amended 51336 

106.27  (c)  amended 51336 

106.29  Amended 51336 

106.31  (a),  (c)  introductory  text 

and  (d)  amended 51336 

106.33  (b).  (c)  and  (d)  revised 51336 

106.35  (b)  amended 51337 

106.37  (a)  revised 51337 

107  Authority  citation  revised 2971 

107.202  (d)  amended 51337 

107.329  (a)  and  (b)  amended 2971 

107.299—107.339  (Subpart  D)  Ap- 
pendix A  amended 2972,  2977 

107.502  (f)  removed 51337 

107.503  (b)  introductory  text 
amended:  (b)(1)  and  (2)  re- 
moved  51337 

107.601  (c)  amended 51337 

171  Petition  denial 51235 

Authority  citation  revised. ...2977,  7647 

171.1  Revised 1215 

(c)  added 2977 

171.4  (d)  removed 51337 

171.5  Added;  eff.  2-19-97  through 
8-15-97:  interim 7647 

171.7  (a)(3)  table  amended 51337,  65959 

171.8  Amended 51337 

Regulation  at  61  FR  26419  con- 
firmed   6S9S4 

Amended 1215.  1227 

171.11  (d)(9)(iii)  amended 1227 

171.12  (b)(8)(iii)  amended 1227 

171.12a  (b)(5)(iii)  amended 1227 

171.14  (b)  revised 1227 

172  Petition  denial 51236 

172.101  Table  amended 51240,  51337, 

51330 
(g)  table  amended 1227 

172.102  (c)(1)  amended 51240 

(cKl)  and  (3)  amended 51338 

172.301  (a)(1)  revised:  (a)(3)  added: 
(0(1)  and  (2)  removed 1227 

172.302  (g)  added 1228 


172.313  (a)  revised:  (c)  added 1228 

172.328  (a)(3)  added 1228 

172.331  (c)  added 1228 

172.332  (a)  revised 1228 

172.400  (b)  table  revised 1228 

172.416  Revised 1229 

172.429  Added 1229 

172.502  (a)(2)  revised:  {b)(3)  added 

1230 

172.504  (b)  and  (e)  revised:  (f)(ll) 
added 1230 

172.505  (a)  revised 1231 

172.510  (b)  removed:  (c)  redesig- 
nated as  (b);  new  (b)  amend- 
ed  1231 

172.540  Revised 1231 

172.565  Added 1233 

172.602  (c)(1)  revised 1234 

172.606  Added 1234 

173  Authority  citation  revised 68954 

173.5  Revised 1215 

173.6  Added 1216 

173.7  (a)  introductory  text 
amended 51338 

173.8  Added 1216 

173.9  Revised 1234 

173.21  Regulation  at  61  FR  26419 

confirmed:  (k)  revised 68954 

173.22a  (c)  amended 51242 

173.28  (b)(4)(ii)  corrected 51495 

173.29  (b)(1)  revised 1236 

173.31  (a)(6)(i)  removed;  (a)(6)(ii) 

through  (V)  redesignated  as 
(a)(6)(i)  through  (iv);  new 
(a)(6)(i)  through  (iv).  (b)(5), 
(c)(3)  and  (d)(l)(vii)  amended 
51338 

173.34  (e)(10).  (13)  and  (19)(ii) 
amended:  (e)(19)  introduc- 
tory text  amended 51240 

173.189  (b)  amended 51338 

173.224  (c)(1)  and  (2)  amended 51338 

173.225  (e)(1)  amended 51338 

173.300a  (c)  amended 51338 

173.302  (c)(3)  amended 51240 

173.306  (b)(3)  amended 51338 

173.309  (b)  revised 51240 

173.315  (e)  and  (i)(3)  amended 51339 

174.26  Revised 1236 

174.81     (g)     introductory     text 

amended 51339 

174.83     (b)     introductory     text 

amended 51339 

174.85  (d)  table  amended.... 51339 

174.101  (h)  and  (o)  introductory 

text  amended 51339 
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174.112  (b)  amended 51339 

174.680  (a)  revised 1236 

175.320  (a)  teble  amended 51339 

175.630  Revised 1236 

176.194  (c)  and  (e)  amended 51339 

176.340    (b)(1).    (3),    (4)    and    (5) 

amended 51339 

176.600  (a)  revised 1236 

177.835  (g)  introductory  text  re- 
vised  51339 

177.841  (e)(1)  and  (2)  revised 1236 

178.320  (a)  amended 51339 

178.337-1  (b).  (c)(1).  (2)  introduc- 
tory text.  (1).  (ii).  (d).  (eXD. 

(2)  and  (f)  amended 51340 

178.337-2  (aXD   through   (4).   (b) 

heading.      (1)     introductory 
text.    (2)    introductory    text 

and  (c)  amended 51340 

178.337-3  (b).  (c)(lKiii)(A),  (B)  in- 
troductory text,  (C).  (ivXA), 
(B).  (C).  (2XiiIKA).  (B)  intro- 
ductory text,  (C).  (ivKA).  (B), 
(C).  (e),  (f),  (g)  introductory 

text  and  (1)  amended 51340 

178.337-4  (b)  and  (c)  amended 51340 

178.337-6  (b)  amended 51340 

178.337-8  (a)(1)  amended 51340 

178.337-9  (a)(2).  (3).  (bXD.  (6),  (c) 

and  (d)(1)  amended 51340 

178.337-11  (aXlXii)  through  (v). 
(2Xi),  (ii).  (b).  (cXD  and  (3) 

amended 51340 

178.337-13  (a)  throogh  (d)  amend- 

g(} 51340 

178.337-14  (bX2)  amended ..51340 

178.337-15  (a)  amended 51340 

178.337-16  (a).  (bXD.  (2)  and  (c) 

amended „ 51340 

178.337-17  (a)  amended 51340 

178.337-18  (a)  introductory  text. 

(3)  and  (b)  amended 51340 

178.338-9  (cXl)  amended 51340 

178.345-1  (c)  amended 51340 

178.345-2    (aXD.    (cXD    and    (2) 

amended 51341 

178.345-3  (aXD.  (b)  introductory 
text,  (cXD  introductory  text. 
(iiiXA),  (B)  introductory 
text,  (C).  (ivXA),  (B).  (C).  (2) 
introductory  text,  (iiiXA), 
(B)  introductory  text.  (C). 
(iv)(A).    (B),    (C)    and    (fX2) 

amended 51341 

178.345-4  (a)  amended 51341 

178.345-6  (a)  and  (b)  amended 51341 


178.345-7  (a)  introductory  text, 
(c).  (dX2)  and  (5)  amended: 

(d)(2)  table  revised 51341 

178.345-8  (aXl)  introductory  text. 
(3).  (4).  (b)  introductory  text. 
(2).  (cXD.  (2).  (d)  introduc- 
tory text.  (1).  (2)  introduc- 
tory text,  (ii)  and  (e)  amend- 
ed  51341 

178.345-9  (e)  and  (h)  amended 51341 

178.345-10  (a),  (c),  (e)  introduc- 
tory text  and  (1)  amended 51341 

178.345-11    (a),    (b)    introductory 

text  and  (d)  amended 51341 

(bX2)  amended 51342 

178.345-12  Amended 51342 

178.345-13   (a),    (b)    introductory 

text,  (1)  and  (2)  amended 51342 

178.346-14  (a)  revised:   (b)(4).  (5) 

and  (d)  amended 51342 

178.345-15  (bX2)  and  (d)  amended 

51342 

179.108-6  (aXl)  amended 51342 

179.300-7  (a)  amended 51342 

180.403  Amended 51342 

180.407  (c)  table.  (dX2Xvi).  (fX3). 
(gXlXviii),  (ix),  (hXD  intro- 
ductory   text,    (i)    and    (ii) 

amended 51342 

180.409  (a)  revised;  (b)  redesig- 
nated as  (d);  new  (b)  and  (c) 

added 1217 

180.413  (e)  amended 51342 

180.415  (b)  amended 51343 

180.417  (cK2)  amended 51343 

190  Technical  correction 64030 

192.381  (a)(3Ki)  and  (d)  revised 2619 

193.2019  Added 8404 

193.2057  Amended;  (b)  and  (cXD 

revised 8404 

193.2059  (c)  introductory  text  and 
(dXlXii)  revised;  (cX4)  added 

8404 

193  Appendix  A  amended 8404 

199  Notice 60206 

Authority  citation  revised 65365 

Confirmation  of  effective  dates 
7946 

199.K(d)  revised. !!...."1...!.....!.....!.....".65365 
199.229  (c)  revised 65365 

Ctiopter  II— Federal  Rallrood  Ad- 
ministration. Department  of 
Transportation  (Parts  200—299) 

214  Authority  citation  revised 65975 

214.4  Added 65975 
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CHANGES  OCTOBER  1.  1996  THROUGH  FEBRUARY  28,  1997 


TITLE  49  Choptor  ll-Con. 

214.7  Amended 45975 

214.301—214.355       (Subpart       C) 

Added 65976 

214  Appendix  A  amended 65981 

219  Authority  citation  revised 60634 

219.5  Amended 60634.  67490 

219.201   (a)(1)  introductory  text. 

(2)  introductory  text  and  (4) 
revised 60634 

225  Authority  citation  revised 59371 

225.3  Introductory  text,  (a),  (b), 
(c)  introductory  text  and  (1) 
through  (4)  redesignated  as 
(a)  Introductory  text,  (1).  (2), 

(3)  introductory  text  and  (i) 
through  (iv);  new  (a)  intro- 
ductory   text    revised;    new 

(b),  new  (c)  and  (d)  added 67490 

225.5  Amended 59371,  67490 

225.19  (e)  revised 60634 

(c)  amended 67490 

225.25  (c)  revised 59371 

(h)  introductory  text  amended; 

(h)(12)     and     (13)     revised; 

(h)(15)  added 67491 

225.27  (a)  amended 67491 

225.33  (a)(10)(li)  amended 59371 

(a)  introductory  text  amended 

67491 

225.35  Amended 59371 

225  Appendix  B  added 60634 

232  Authority  citation  revised 294 

232.19  Heading  and  (a)  revised: 

(h)  removed 294 

232.21  Added 294 

232.23  Added 294 

232.25  Added 295 

232  Appendix  A  amended 295 

Chapter  III— Federal  Highway  Ad- 
ministration, Department  of 
Transportation  (Parts  300—399) 

328.103  (c)  revised 1296 

365  Authority  citation  added 54707 

Heading     redesignated      from 
Part  1160  heading 54707 

365.101—365.123  (Subpart  A)  Re- 
designated from 
1160.1—1160.12  (Subpart  A) 54707 

365.201—365.207  (Subpart  B)  Re- 
designated from 
1160.40—1160.43  (Subpart  B) 54707 

365.301—365.309  (Subpart  C)  Re- 
designated from 
1160.60—1160.64  (Subpart  C) 54707 


365.401—365.413  (Subpart  D)  Re- 
designated from  Part  1181 54707 

366  Redesignated  from  Part  1044 
54707 

367  Redesignated  from  Part  1023 
54707 

367.5  Regulation  at  60  FR  30012 
stayed  through  1-1-98;  regu- 
lation at  60  FR  39875  eff.  date 
extended  through  12-31-97 64295 

368  Redesignated  from  Part  1171 
54707 

371  Redesignated  from  Part  1045 
54707 

372  Heading  added 54708 

Authority  citation  added 54708 

372.101—372.117  (Subpart  A)  Re- 
designated from  Part  1047 54708 

372.115  Heading  revised 54708 

372.201—372.243  (Subpart  B)  Re- 
designated from  Part  1048 54708 

372.301—372.303  (Subpart  C)  Re- 
designated from  Part  1049 54708 

373  Heading  added 54708 

Authority  citation  added 54708 

373.101—373.105  (Subpart  A)  Re- 
designated from  Part  1051; 
heading  revised 54708 

373.101  Heading  revised 54708 

373.201  (Subpart  B)  Redesignated 
from  Part  1081;  heading  re- 
vised  54708 

373.201  Heading  revised 54708 

374  Heading  added 54709 

Authority  citation  added 54709 

374.101—374.113  (Subpart  A)  Re- 
designated from  Part  1055 54709 

374.201  (Subpart  B)  Redesignated 

from  Part  1061 54709 

374.301—374.319  (Subpart  C)  Re- 
designated from  Part  1063 54709 

374.401—374.405  (Subpart  D)  Re- 
designated from  Part  1064 54709 

374.501—374.505  (Subpart  E)  Re- 
designated from  Part  1054 .54709 

375  Redesignated  from  Part  1056 
54707 

376  Redesignated  from  Part  1057 
54707 

377  Heading  added 54708 

Authority  citation  added 54708 

377.101—377.105  (Subpart  A)  Re- 
designated from  Part  1052 54708 

377.201—377.217  (Subpart  B)  Re- 
designated from  Part  1320; 
heading  revised 54709 
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378  Redesignated  from  Part  1008 
54707 

379  Redesignated  from  Part  1167 
54707 

383  Authority  citation  revised 1296 

383.3  (b)  revised 1296 

387  Authority  citation  revised 54709 

387.301—387.323  (Subpart  C)  Re- 
designated from  Part  1043 54709 

Heading  revised 54710 

387.317  Heading  revised 54710 

387.401—387.419  (Subpart  D)  Re- 
designated   from    Part    1084; 

heading  revised 54710 

387.415  Heading  revised 54710 

390  Authority  citation  revised 54710 

Authority  citation  revised 1296 

390.3  (b)  removed;  (c)  through  (g) 
redesignted  as  (b)  through  (0 

1296 

390.50—390.60  (Subpart  C)  Re- 
moved  1296 

390.401—390.407  (Subpart  D)  Re- 
designated from  Part  1058 54710 

397  Report  availability 54744 

350—399  (Subchapter  B)  Appen- 
dix H  removed 1296 

Chapter  V— National  Highway 
Traffic  Safety  Administration. 
Department  of  Transportation 
(Parts  500-599) 

531.5  (b)(12)  added 67492 

541  Appendixes  A,  A-1  and  A-II 

amended 1691 

571.114  Amended 2978 

571.121  Amended 60636 

571.208  Amended 60215,  60217.  64298, 

65188 

Amended 32,  806,  1402 

571.213  Amended 60220,  60221 

572.30  (b)  revised 67955 

572.31  (b)  removed;  (c)  through  (f) 
redesignated  as  (b)  through 
(e);  (a)(1).  (3).  (4)  and  new  (d) 
revised 67955 

572.35  (a),  (b)  and  (c)  revised;  Fig- 
ures 25,  26  and  27  added 679S5 

578  Added 5169 

593  Authority  citation  revised 51243 

593  Appendix  A  added 51243 


Chapter  VI— Federal  Transit  Ad- 
ministration, Department  of 
Transportation  (Parts  600—699) 

613  Authority  citation  revised 67175 

614  Re  vised 67175 

653  Random   drug   and   alcohol 
testing  rate 67962 

654  Random   drug   and   alcohol 
testing  rate 67962 

659.33  (a)  and  (b)  revised 67493 

659.45  (b)  amended 67493 

Chapter  VIII— National  Transpor- 
tation Safety  Board  (Parts 
800-899) 

831  Authority  citation  revised 3806 

831.2  Revised 3806 

831.3  Revised 3806 

831.4  Revised 3806 

831.5  Revised 3807 

831.6  Revised 3807 

831.7  Revised  ....v 3807 

831.8  Revised 3807 

831.9  (a)  revised 3807 

831.11  Revised 3808 

831.12  Revised 3808 

831.13  (b)  revised 3808 

831.14  Revised 3808 

Chapter  X— Surface  Transpor- 
tation Board.  Department  of 
Transportation  (Parts 

1000-1399) 

1002.1  (a),  (b),  (c)  and  (e)(1)  re- 
vised; (0(6)  amended 3487 

1002.2  (f)  toble  amended 66230 

(f)  revised 3488 

1008  Redesignated  as  Part  378 54707 

1011  Authority  citation  revised 

52710 

1011.7  (b)(1)  amended;  (b)(2)  re- 
moved  52710 

Regulation  at  61  FR  52710  eff. 

date  delayed  to  11-16-96 57340 

1023  Redesignated  as  Part  367 54707 

1039.11  (a)  table  amended 66231 

1040—1069    Undesignated    center 

heading  removed 54710 

1043  Redesignated             as 
387.301—387.323  (Subpart  C) 54709 

1044  Redesignated  as  Part  366 54707 

1045  Redesignated  as  Part  371 54707 

1047  Redesignated  as 

372.101—372.117  (Subpart  A) 54708 
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TrrLE49  Chapter  X-Con. 

1047.20—1047.23  Undesignated 

center  heading  removed 54708 

1047.25      Undesignated      center 

heading  removed 54708 

1047.45      Undesignated      center 

heading  removed 54708 

1048  Redesignated             as 
372.201—372.243  (Subpart  B) 54708 

1049  Redesignated             as 
372.301—372.303  (Subpart  C) 54708 

1051  Redesignated             as 
373.101—373.105  (Subpart  A) 54708 

1052  Redesignated             as 
377.101—377.105  (Subpart  A) 54708 

1054  Redesignated             as 
374.501—374.505  (Subpart  E) 54709 

1055  Redesignated            as 
374.101—374.113  (Subpart  A) 54709 

1056  Redesignated  as  Part  375 54707 

1057  Redesignated  as  Part  376 54707 

1058  Redesignated             as 
390.401—390.407  (Subpart  D) 54710 

1061     Redesignated     as     374.201 

(Subpart  B) 54709 

1063  Redesignated             as 
374.301—374.319  (Subpart  C) 54709 

1064  Redesignated             as 
374.401—374.405  (Subpart  D) 54709 

1067  Removed 54707 

1070  Removed 54105 

1071  Removed 54106 

1080—1089    Undesignated    center 

heading  removed 54710 

1081     Redesignated     as     373.201 

(Subpart  B) 54708 

1084  Redesignated  as 

387.401—387.419  (Subpart  D) 54710 

1104  Authority  citation  revised 

52711 

Heading  revised 52711 

1104.1  (a)  amended;  (d)  added 52711 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.3  (a)  and  (b)  amended;  (a)(1) 

and  (2)  added 52711 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57540 

(a)(2)  revised 58491 

1104.4  (b)  amended 52711 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.5  (b)  amended 52711 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.6  Amended 52711 


Regulation  at  61  FR  52711  eff. 
date  delayed  to  11-16-96 57340 

1104.7  (b)  amended 52711 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.8  Amended 52711 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.10  (a)  and  (b)  amended 5271 1 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.11  (b)  amended 52711 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.12  (a)  and  (b)  amended 5271 1 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.13  (a)  amended 52711 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.14  (b)  amended 52711 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.15  (a)  revised 52711 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.23    (b),    (c).    (d)(1)    and    (2) 

amended 52713 

1105  Authority  citation  revised 

67882 

1105.7  (a),  (bXll)  and  (c)  amend- 
ed; (b)  introductory  text  re- 
vised  67882 

1105.8  (c)  revised 67883 

1105.12  Appendix  amended 67883 

1111  Revised 52711 

Regulation  at  61  FR  52711  eff. 

date  delayed  to  11-16-96 57340 

1111.3  Amended 58491 

1111.8  Corrected 53996 

1112  Authority  citation  revised 
52712.58491 

1112.1  Amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1112.2  Amended 58491 

1112.4  (a)  introductory  text 
amended;  (c)  removed 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1112.7  Amended 52712 

Regxilation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1112.10  Revised 52712 

Regulation  at  61  FR  52712  eff. 
date  delayed  to  11-16-96 57340 
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1113  Authority  citation  revised 

52712 

1113.1  (a)    amended:    (cK3)    re- 
moved  52712 

Regulation  at  61  FR  52712  eff. 
date  delayed  to  11-16-96 57340 

1113.2  (a).  (bXl)  and  (d)  amended 
52712 

Regrulation  at  61  FR  52712  eff. 
date  delayed  to  11-16-96 57340 

1113.3  (b)(2)  amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.4  (a)  introductory  text  and 

(b)  amended 52712 

Regulation  at  61  FR  52712  eff. 
date  delayed  to  11-16-96 57340 

1113.5  Amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.6  (b)  amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.7  (e)  amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.8  Amended .52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.9  Regulation  at  61  FR  52712 
eff.  date  delayed  to  11-16-96 
57340 

1113.10  Amended .52712 

1113.11  Amended 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1113.12  (a)  and  (b)  amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-^ 57340 

1113.13  Amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.16  Amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16^6 57340 

1113.17  (b)  and  (c)  amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.18  (c)  amended 52712 

Regulation  at  61  FR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.31  Removed .52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114  Authority  citation  revised 

- 52713 


1114.1  Amended „..  .52713 

Regulation  at  61  FR  52713  eff. 
date  delayed  to  11-16-96 57340 

1114.4  Amended 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.5  Amended 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.6  Amended 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.7  (a)   heading,    designation 

and  (b)  removed 52713 

Regulation  at  61  FR  52713  eff. 
date  delayed  to  11-16-96 57340 

1114.21  (a)(1),  (c)(3).  (9).  conclud- 
ing text,  (d)  and  (e)  introduc- 
tory text  amended;  (b)  re- 
vised; (f)  added 52713 

Regulation  at  61  FR  52713  eff. 
date  delayed  to  11-16-96 57340 

1114.22  Revised 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.23  (b).  (c),  (d)(1)  and  (2) 
amended 52713 

Regulation  at  61  FR  52713  eff. 
date  delayed  to  11-16-96 57340 

1114.24  (b)(2),  (3)  introductory 
text,  (d)  and  (h)  amended 52713 

Regulation  at  61  FR  52713  eff. 
date  delayed  to  11-16-96 57340 

1114.26  (a)  and  (c)  amended 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.27  (a),  (b)  and  (c)  amended 
52713 

Regulation  at  61  FR  52713  eff. 
date  delayed  to  11-16-96 57340 

1114.30  Revised 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.31  (a).  (bXl),  (2).  (c)  and  (d) 
amended;  (b)(2)(iv)  added 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1115  Authority  citation  revised 

52714 

1115.1  (a)  revised;  (b)  and  (c) 
amended 52714 

Regulation  at  61  FR  52714  eff. 
date  delayed  to  11-16-96 57340 

1115.2  Introductory    text,    (b)(2) 
and  (g)  amended:  (e)  revised 
52714 
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TrrLE49  Choptor  X-Con. 

Regulation  at  61  FR  52714  eff. 
date  delayed  to  11-16-96 57340 

1115.3  Revised 52714 

Regrulation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

(a)  revised 5M91 

1115.4  Revised 52714 

Regulation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

1115.5  (a)  and  (b)  amended 52714 

Regulation  at  61  FR  52714  e^. 

date  delayed  to  11-16-96 57340 

1115.6  Amended 52714 

Regulation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

1115.7  Amended 52714 

Regulation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

1115.8  Amended 52714 

Regulation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

1115.9  Added 52714 

Regulation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

(b)  revised SU9\ 

1121  Revised 52714 

Regulation  at  61  FR  52714  e^. 

date  delayed  to  11-16-96 57340 

1121.4  (e)  amended 56491 

1142  Removed 5170 

1152  Re  vised 67883 

1160    Heading    redesignated    as 

Part  365  heading 54707 

1160.1—1160.12  (Subpart  A)  Redes- 
ignated    as     365.101—365.123 

(Subpart  A) 54707 

1160.40—1160.43  (Subpart  B)  Re- 
designated as  365.201—365.207 

(Subpart  B) 54707 

1160.60-1160.64  (Subpart  C)  Re- 
designated as  365.301—365.308 
(Subpart  C) 54707 

1166  Removed 4493 

1167  Redesignated  as  Part  369 54707 

1171  Redesignated  as  Part  368 54707 

1181  Redesignated  as 

365.401—365.413  (Subpart  D) 54707 

1186  Removed 5171 

1185  Revised 2042 

1310  Added 5171 

1313  Re  vised 68649 

1319  Added 9110 

1320  Redesignated  as 
377.201—377.217  (Subpart  B) 54709 


Proposed  Rules: 

171 55364.  68955 

172 55364.  68955 

173 , 55364.  68955 

175 55364,  68955 

176 55364 

178 55364 

192 7985 

194 60674 

2989 

195 7985 

223 8330 

239 8330 

361 54601 

362 54601 

363 54601 

364 54601 

369 54711 

372 54712 

373 4096 

383 52401,  56936.  66250 

6753 

387 3865 

390 3855 

391 52401.  56936.  66250 

3855,6753 

392 3855 

393 54142 

395 57252 

3855.6161 

396 3855 

397 3855 

531 67518 

538 375 

541 7987 

544 8206 

571 51669,  54981,  56652.  58362.  58504. 

60070.  65510.  66992 

807,  1077,  2989.  4228.  7858,  8883,  8907, 

8917 

575 52769 

595 831 

nil 6509 

1136 8209 

1310 56656 

1312 67291 

1313 54144 

1319 59075 

Ch.  XI 64849 

3492,5792 
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CHANGES  OCTOBER  1.  1996  THROUGH  FEBRUARY  28.  1997 


TITLE  50-WILDLIFE  AND 
FISHERIES 

Chapter  I— United  States  Fisti  and 
Wildlife  Sennce.  Department  of 
ttie  Interior  (Parts  1—199) 

17  Decision 64475 

Guidance 64475 

Document  availability 3241 

17.11  (h)  table  amended 54056,  59028 

(h)  table  amended 689,  1657,  2321, 

3628,  4191,  4939 

17.12  (h)  table  amended 52383.  53088. 

53107.  53123.  53130,  53137.  53152. 
54357.  67497 

(h)  table  amended 1647.  1694.  4182. 

5551 

17.84  (j)  added 54057 

18.4  Added 7329 

18.30  Added 7329 

20.21    (j)   introductory   text   re- 
vised; (jX2)  removed 4876 

20.105  (e)  amended 6729 

36.37  Added 1838 

60  (Subchapter  D)  Removed 53330 

Ctiapter  II— National  Marine  Hsti- 
eries  Service.  National  Oceanic 
and  Atmosptteric  Administra- 
tion. Department  of  Commerce 
(Ports  200-299) 

216.121—216.126  (Subpart  K)  Re- 
moved  51214 

217  Authority  citation  revised 6737 

Technical  correction 7947 

217.12  Amended 66944 

Amended;  interim 6737 

Corrected 7947 

222  Authority  citation  revised 6738 

Technical  correction 7947 

222.32  Added;  interim 6738 

227.4  (h)  added 56149 

(h)  correctly  revised 1297 

227.21  Revised 56149 

227.72      (eX2XiiXBK/).      (4XiXC). 
(iii)       introductory       text. 

(ivKC)  and  (5Xi)  revised 66944 

227  Figures  14a.  14b  and  15  added 

66945 

229.4  (a),  (b)  and  (e)  revised 46 

259.31  (e)  added:  authority  cita- 
tion removed 331 

285  Inseason  adjustments 53677, 66618 


Temporary  regulations. ...551 19.  55926. 

57340.  58341 

Quotas 60221 

Temporary  regulations 3490 

285.20  (b)(1)  revised;  interim 8635 

285.21  (b)(1),  (c),  (d),  (e).  (g)  and 

(1)  revised 332 

285.53  (a),  (b)  and  (c)  revised;  (d) 

amended 332 

Ctiapter  III— International  Regu- 
latory Agencies  (Fistiing  and 
Wtialing)  (Ports  300-399) 

300  Inseason  adjustments 55225 

Ctiapter  VI— Flst>ery  Conservation 
and  Management,  Notional 
Oceanic  and  Atmosptieric  Ad- 
ministration, Department  of 
Commerce  (Ports  600—699) 

Chapter  VI  Policy  sUtement 8178 

600    Specifications    and    fishery 

management  measures 700 

Technical  correction 3335 

622  Temporary  regulations 52715 

Temporary  regulations 689.  1402, 

3808 

622.1  Table  1  amended 65483 

622.2  Amended 65483 

622.33  (a),  (b)  introductory  text 

and  (3)  revised 64486 

(c)  added ., 65483 

622.37  (g)  added 65483 

622.38  (g)  added 65483 

622.39  (e)  added 65483 

(bKl)(i)  revised;  (bXlXv)  added 

65985 

622.41  (f)  added 65484 

622.44  (f)  added 65484 

630.7  (aa)  added 64487 

648  Harvest  quotas ...52384,  54578.  54579. 

56902 
Quotas  52715.  64999.  67497.  68164 

Temporary  regulations 60044 

Quotas 4021 

648.1  (a)  revised "....!..58463 

648.2  Amended 56126.  58464 

Amended 2620 

648.4  (a)(6)(iXA)(3)  added 56126 

(aX7)  added;  (b)  revised 58464 

648.5  (a)  revised 58465 

648.6  (a)  revised 58465 

648.7  (aXlXi),  (bXlXi)  and  (iii) 
amended;  (aX2)(i)  and  (f)(3) 
revised 58465 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1996  THROUGH  FEBRUARY  28.  1997 


TITLE  50  Chapter  Vl-Con. 

648.11  (a)  amended:  (e)  revised 58465 

648.12  Revised 58466 

648.14  (t)  reinstated 53866 

(a)(43)  revised 54106 

(a)(52)  revised;  (a)(89)  added 55776 

(kX12)  added 56126 

(a)(8)  revised;  (u)  redesignated 
as  (w);  (a)(90)  through  (95). 
new  (u),  (v)  and  (w)(7)  added 
58466 

(a)(96)  added 1842 

648.20  (b),  (c)  and  (d)  revised 8637 

648.21  (c)(5)  revised 8637 

648.22  (a)  and  (c)  revised 8637 

648.55  (d),  (e)  and  (f)  redesignated 
as  (0.  (g)  and  (h);  heading 
and  new  (0(3)  revised;  new 

(d)  and  new  (e)  added 1404 

648.56  Added 1831 

648.73  (a)(1),  (2)  and  (3)  corrected 

60154 

648.80  (a)(4)(i)(A)  and  (b)(2)(iii) 
revised;  (b)(5)  added 54106 

(a)(8)  revised 55777 

(a)(8)(i)  revised 68165 

(a)(2)(iii)  revised;  (a)(10)  added 
8404 

648.81  (d)  and  (g)(1)  revised;  (i) 
added 55777 

648.82  (b)(l)(i),  (2)(i).  (5)(i)  and 
(7)(i)  revised;  (j)  added 2620 

648.87  (b)(1)  revised 55777 

648.90  (b)(2)  and  (3)  redesignated 
as  (b)(3)  and  (4);  (b)  introduc- 
tory text,  (1)  and  new  (3)(iii) 
revised;  new  (b)(2)  added 1405 

648.123  (b)(3)  added 56126 

648.140—648.146  (Subpart  I)  Added 

58467 

649.44  (e).  (f)  and  (g)  redesignated 
as  (f),  (g)  and  (h);  heading 
and  (fK3)  revised;  new  (e) 
added 1405 

660  Temporary  regulations 51670 

Restrictions 56902 

Specifications      and      fishery 

management  measures 700 

Technical  correction 3335.  4576 

660.61  (a)  revised 8638 

678  Temporary  regulations 4192 

679  Fishery  management  meas- 
ures  51374 

Temporary  regulations... 51 789,  52385, 
52716.  53153.  53154.  53677.  54580. 
54677.  54953.  551 19,  56150.  57340. 


57341,  57781.  58491,  64298.  64487. 
65989,  68672,  69050 

Recordkeeping   and    reporting 

requirements 52385 

Inseason  adjustments 54580,  57780 

Nomenclature  change 56438 

Technical  correction 57002,  64569, 

65989 
Specifications      and      fishery 

management  measures 60044 

Specifications 64299 

Inseason  adjustments  ...2043,  7948,  8883 

Nomenclature  change 2047 

Specifications      and      fishery 

management  measures 2321 

Temporary  regulations 6132,  7168, 

8179,  8188,  8406,  8407,  8638 
Fishery  management  measures 

5781 

679.1  (f)  revised 56429 

(c)  and  (g)  revised 2045 

679.2  Amended 56429 

Amended 65987 

Amended 2045 

679.3  (d)  revised 2045 

679.4  (g)    removed;    (f)(l)(i).    (il) 

and  (2)(ii)  revised 56430 

(c)(3)(iii)  and  (4)(iii)(A)  revised 
2045 

679.5  (a)(2)  revised 56431 

(a)(l)(iii).    (7)(v)(E),    (10)(i)(A), 

(B),  (h)(2)(ii)(A),  (D). 

(3)(i)(E),  (i)(3)(ii)  through  (v), 
(j)(2)  and  (4)(ii).  (iii)  and  (iv) 
revised;        (h)(2Ki)(C)       and 

(ii)(F)  added 2045 

679.7  (b)(1),  (f)(14),  (g)(5).  (6)  and 
(7)  removed;  (b)(2),  (3).  (4). 
(f)(15),  (16),  (g)(3).  (4),  (8)  and 
(9)  redesignated  as  (b)(1),  (2), 
(3).  (f)(14),  (15)  and  (g)(4) 
through  (7);  (a)(3).  (g)(2)  and 
new  (7)  revised;  (g)(3)  added 
56431 

(c)(1)  removed;  (c)(2),  (3)  and 
(4)  redesignated  as  (c)(1),  (2) 
and  (3) 65987 

(b)(1)  removed;  (b)(2)  and  (3)  re- 
designated as  (a)(13)  and  (b) 
2046 

679.20  (a)(7)  revised 59030 

(d)(2)  revised 2046 

679.21  (e)(l)(i),  (6).  (7)(ii)  and  (iii) 
revised;  (e)(7)(vi)(A)  heading 
and  (/)  removed;  (e)(3)(ii)(B) 
and  (7)(vi)(A)(2)  redesignated 


Note:  Botdtoc*  pog*  numtMn  in<Mcate  1996  changM. 
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as  (e)(3KiiKC)  and  (7)(vi)(A); 

new  (eK3XiiKB)  added 65987 

(c)(3)  revised 56431 

679.22  (a)(1),  (2)  and  (3)  revised; 

(a)(9)  and  (10)  added 65988 

(g)  added 2046 

(e)(2)(ii)(B)  and  (3)(ii)  revised 

2046 

679.41  (e)(2)  revised;  (e)(3)  added 
67964 

679.42  (fXl).  (2)  and  (3)  revised 7948 

679.50  (Subpart  E)  Revised 56431 

(f)(l)(iiiKB)(i)  and  (2)(iii)(B)(7) 
revised 63761 

(c)(l)(vlii)  and  (Ix)  added 65989 

679.62  (d)  revised 65989 

679  Table  2  amended 2047 

Proposed  Rules: 

n  51878.  52402.  53186.  56501.  60073. 

64496,69065 

3263.  3493.  3654.  4229.  4718.  5199,  5560. 

6930,8417 

20 4877 

23 52403,  67293 

24 2354 

36 56502 

91 4516 

100 67274 

217 52404 

222 52404 

227 53893.  56211 

229 52769 


6931 

285 57361.  63812 

300 , 57625 

332 

424 Z'Z"Z"'.5139^  55781 

6934 

600 57843 

1306 

622  55127.  55128.  59076.  59852.  59856. 

66008.  67294,  67766 

384,  720,  2999 

628 60254 

630 57361.  63812 

1705.8672 

640 60254 

644 57361.  63812 

648  52903.  54406.  56213,  58365.  58508, 

59857,  60074.  64046.  64309.  64310. 
64852.64854,65192.66646.67521 

1424,  5375,  7991 

649 52903 

654 60254 

656 64497 

660 60255 

5792.8921 

662 60254 

674 60254 

678 57361.  63812.  67295.  68202 

724.  1705.  1872.  4239.  8679 

679 54145.  60076.  63812.  63814.  64047. 

67524.  67990 

85,  724.  2719.  3495.  7993 

697 6935.  7994 
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1996 

61  FR  Page 

14233-14463 Apr.  1 

14465-14605 2 

14607-14947 3 

14949-15176 4 

15177-15361  5 

15363-15964 8 

15695-15873 9 

15875-16042 10 

16043-16202 11 

16203-16374 12 

16375-16614 15 

16615-16702 16 

16703-16872 17 

16873-17255 18 

17227-17545 19 

17547-17821  22 

17823-18046 23 

18047-18227 24 

18229-18482 25 

18483-18659 26 

18661-18938 29 

18939-19153 30 

19155-19502 May  1 

19503-19804 2 

19805-20115 3 

20117-20418 6 

20419-20699 7 

20701-21045 8 

21047-21350 9 

21361-21945 10 

21947-24204 13 

24205-24431  14 

24433-24663 15 

24665-24873 16 

24875-25133 17 

25135-25388 20 

25389-25547 21 

25549-25773 22 

25575-26067 23 

26069-26422 24 

26423-26767 28 

26769-26999 29 

27001-27242 30 

27243-27765 31 

27767-27994 June  3 

27995-28466 4 

28467-28722 5 

28723-29000 6 

29001-29266 7 

29267-29458 10 

29459-29632 11 

29633-29922 12 

29923-30126 13 

30127-30494 14 

30495-30796 17 

30797-31002 18 

31003-31386 19 


31387-31816 20 

31817-32316 21 

32317-32628 24 

3262^-32910 25 

32911-33302 26 

33303-33640 27 

33641-33824 28 

33825-34366 July  1 

32367-34712 2 

34713-35082 3 

35083-35588 6 

36589-35914 8 

36915-36276 9 

36277-36492 10 

36493-36608 11 

36609-36808 12 

36809-36988 15 

36989-37198 16 

37199-37350 17 

37351-37656 18 

37657-37806 19 

37807-38048 22 

38049-38352 23 

38353-38562 24 

38563-39038 25 

39039-39266 26 

39267-39554 29 

39555-39838 30 

39839-40144 31 

40145-40288 Aug.  1 

40289-40504 2 

40506-40716 5 

40717-40948 6 

40949-41292 7 

41293-41482 8 

41483-41728 9 

41729-41948 12 

41949-42136 13 

42137^2370 14 

42371^2528 15 

42529^12772 16 

42773-42964 19 

42965-43136 20 

43137-43300 21 

43301-43410 ^  22 

43411-43646 23 

43647-43936 26 

43937-44144 27 

44145-45318 28 

45319-45870 29 

45871^16372 30 

46373-46528 Sept.  3 

46529^16698 4 

46699-47018 5 

47019-47408 6 

47409-47660 9 

47661-47798 10 

47799-48062 11 

48063-48398 12 

48399-48600 13 
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48601-48814 
48815-49043 
49045-49235 
49237-19045 
49047^9468 
49649-19937 
49939-50227 
50229-50417 
50419-50688 
50689-50946 
50947-51204  , 


16 

17 

18 

19 

20 

23 

24 

25 

26 

27 

51205-51348 !!!!!!!!!!!!!!!!!!!!!!!"!    oct.  i 


51349-51574 

51575-51766 

51767-52232 

52233-62678 

52679-52870 

52871-53034 

53035-53302 

53303-53590 

53691-53824 

63825-54076 

54077-64330  . 

54331-54532  . 

54633-54726  . 

54727-54926  . 

54927-65078. 

65079-55200, 

55201-55544  . 

56645-55728  . 

55729-56876. 

65877-66106  . 

66107-56396  . 


2 

3 

4 

7 

8 

9 

10 

11 

15 

16 

17 

18 

21 

22 

23 

24 

26 

28 

29 

30 

31 

63697-56622 Nov.  1 


56623-56876 
56877-67280 . 
67281-57676  , 
67577-57766  . 
67567-67986  , 
57987-68130  . 
68131-58310  . 
58311-68456  . 
58457-58622  . 
68623-58766  . 
58767-58970  . 
58971-69172  . 
69173-69302  . 
59303-59802  . 
59803-60006. 
60007-60170  . 
60171-60508  . 
60509-63690. 


4 

5 

6 

7 

8 

12 

13 

14 

15 

18 

19 

20 

21 

22 

25 

26 

27 

29 

63691-64006 Dec.  2 


64007-64244 
64246-64440 
64441-64600. 
64601-64814  . 
64815-64958. 
64959-65146  . 
66147-65316  . 


3 
4 
5 
6 
9 
10 
11 


65317-65466 

65457-65938 

65939-^186 

66187-66631 

66633-66866 

66867-67178 

67179-67446 

67447-67686 

67687-67926 

67927-68116  , 

68117-68539  , 

68541-68985  . 

68987-69366. 
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1-299  

301-691  ... 
593-888  ... 
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LSA 

List  of  CFR  Sections   Affected 


[•i  •] 


March  1997 


Title  1-16 

Changes  January  2,  1997 
through  March  31,  1997 

Title  17-27 

Changes  April  1,  1996 
through  March  31,  1997 

Title  28^1 

Changes  July  1,  1996 
through  March  31,  1997 

Title  42-60 

Changes  October  1,  1996 
through  March  31,  1997 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regrulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-1&— as  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 
To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED  ap- 
pearing in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  Indicate  where  the  spe- 
cific amendments  begin  in  the  Federal  Register.  Boldfac*  page  numbers  under  a 
particular  title  indicate  that  the  page  numbers  span  2  years.  Boldfoc*  is  used  to 
distinguish  the  previous  year  from  the  current  year. 

Cite  a  page  reference  from  this  publication  using  the  volume  number  (61  FR  for 
1996,  62  FR  for  1997)  and  the  page  number.  Example:  24727  cite  as  61  FR  24727.  For 
your  convenience,  the  volume  number  has  been  Included  in  the  Table  of  Federal 
Register  Issue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved;  the  DECEMBER  issue  Is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue  is 
the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  28-41;  the 
SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  Included  at  the  end  of  this  publication  which  identifies  the  volume 
number,  the  inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 

INDEXES 

An  INDEX  to  the  dally  Federal  Register  is  published  monthly  and  is  cumulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 


INQUIRIES  AND  SUGGESTIONS 

Rob  Sheehan  was  Chief  Editor  of  the  LSA.  The  LSA  was  prepared  under  the  di- 
rection of  Raymond  A.  Mosley,  assisted  by  Jim  Wickllffe.  INQUIRIES,  telephone 
202-523-5227. 

SUGGESTIONS  concerning  this  and  other  publications  of  the  OfHce  are  wel- 
comed. Please  send  your  suggestions  to  Raymond  A.  Mosley.  Director.  Office  of 
the  Federal  Register.  National  Archives  and  Records  Administration.  Washing- 
ton. DC  20408  or  e-mail  lnfo@fedreg.nara.gov. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  Complete  CFR  Set) 


TNIe 

•1, 2  (2  Reserved)  

•3  (1995  Compilation  and  Parts  100  and 
101). 

•4 

5  Ports: 

H-699 

1700-1199  

|1200-End.  6  (6  Reserved) 

7  Ports: 

♦0-26  

♦27-45 

46-51  

52 

♦53-209  

1210-299  

♦300-399  

HOO-699 

700-899  

900-999  

♦1000-1199  

♦1200-1499  

1500-1899  

♦1900-1939  

♦1940-1949 

1950-1999 

2000-End  

•6 

9Parts: 

1-199  

200-End  

10  Ports: 

0-50 

♦51-199  

200-399  

400-499  

500-End  

•11  

12  Ports: 

1-199  

200-219  

220-299 

300-499  

♦500-599 

600-End 

•13 

14  Ports: 

1-59 

60-139  

140-199  

200-1199 

♦1200-End  


Stock  Number 


Price 


(869-032-00001-8)  $5.00 

(869-032-00002-6)  20.00 

(869-032-00003-4)  7.00 

(869-028-00004-6)  26.00 

(869-032-00005-1)  26.00 

(869-028-00006-1)  25.00 

(869-032-00007-7)  26.00 

(869-028-00008-8)  11.00 

(869-O28-O0009-6)  13.00 

(869-028-0001O-0)  5.00 

(869-028-00011-8)  17.00 

(869-028-00012-6)  35.00 

(869-032-00011-5)  22.00 

(869-032-O0012-3)  28.00 

(869-028-00015-1)  25.00 

(869-032-00014-0)  40.00 

(869-028-00017-7)  35.00 

(869-028-00018-5)  29.00 

(869-028-00019-3)  41.00 

(869-028-00020-7)  16.00 

(869-028-00021-5)  31.00 

(869-028-00022-3)  39.00 

(869-028-00023-1)  15.00 

(869-032-00022-1)  30.00 

(869-028-00025-8)  30.00 

(869-028-00026-6)  25.00 

(869-028-00027-4)  30.00 

(869-032-00026-3)  31.00 

(869-028-00029-1)  5.00 

(869-028-00030-4)  21.00 

(869-028-00031-2)  34.00 

(869-032-00029-8)  20.00 

(869-028-00033-9)  12.00 

(869-028-00034-7)  17.00 

(869-028-00035-5)  29.00 

(869-028-00036-3)  21.00 

(869-028-00037-1)  20.00 

(869-028-00038-0)  31.00 

(869-028-00039-6)  18.00 

(869-028-00040-1)  34.00 

(869-028-00041-0)  30.00 

(869-028-00042-8)  13.00 

(869-028-00043-6)  23.00 

(869-028-00044-4)  16.00 


l^evision 

Dote 

Feb. 

,1997 

I  Jan. 

,1997 

Jan. 

,  1997 

Jan. 

1996 

Jan. 

1997 

Jan. 

,1996 

Jan. 

1997 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1997 

Jan. 

1997 

Jan. 

1996 

Jan. 

1997 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1997 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

199-/ 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

J&n. 

1997 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Mar. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

Jan. 

1996 

CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


Title 


Stock  Number 


Price 


15  Ports: 

0-299  (869-028-00045-2)  16.00 

300-799  (869-028-00046-1)  26.00 

800-End  (869-028-00047-9)  18.00 

16  Ports: 

0-149  (869-028-00048-7)  6.50 

150-999  (869-028-00049-5)  19.00 

1000-End  (869-028-00050-9)  26.00 

17  Ports: 

1-199  (869-028-00052-5)  21.00 

200-239  (869-028-0005^-3)  25.00 

240-End  (869-028-00054-1)  31.00 

ie  Ports: 

1-149  (869-028-00055-0)  17.00 

150-279  (869-028-00056-8)  12.00 

280-399  (869-028-00057-6)  13.00 

400-End  (86&-028-00058-4)  11.00 

19  Ports: 

1-140  (869-028-00059-2)  26.00 

141-199  (869-028-00060-6)  23.00 

200-End  (869-028-00061-4)  12.00 

20  Ports: 

1-399  (869-028-00062-2)  20.00 

HOO-499 (869-028-00063-1)  35.00 

500-End  (869-028-00064-9)  32.00 

21  Ports: 

♦1-99  (869-028-00065-7)  16.00 

♦100-169 (869-028-00066-5)  22.00 

♦170-199 (86&-028-O0067-3)  29.00 

♦200-299 (869-028-O0068-1)  7.00 

♦300-499 (869-028-00069-0)  50.00 

♦500-599 (869-028-00070-3)  28.00 

♦600-799 (869-028-00071-1)  8.50 

♦800-1299  (869-028-00072-0)  30.00 

♦1300-End  (869-O28-00073-8)  14.00 

22  Ports: 

1-299  (869-02&-00074-6)  36.00 

300-End  (869-028-00075-4)  24.00 

23  (869-028-00076-2)  21.00 

24  Ports: 

0-199  (869-028-00077-1)  30.00 

200-219  (869-028-00078-9)  14.00 

220-499  (869-028-00079-7)  13.00 

500-699  (869-028-00080-1)  14.00 

700-899  (86&-02&-00081-9)  13.00 

900-1699 (869-028-00082-7)  21.00 

1700-End  (869-028-00083-5)  14.00 

25  (869-028-00084-3)  32.00 

26  Ports: 

Hl.0-1-1.60 (869-028-00085-1)  21.00 

§§1.61-1.169  (869-028-0008&-0)  34.00 

§§1.170-1.300  (869-028-00087-8)  24.00 

§§1.301-1.400 (869-028-00088-6)  17.00 


Revision 
Dote 


Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1.  1996 

Jan.  1.  1996 
Jan.  1,  1996 
Jan.  1.  1996 

Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1.  1996 

Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1.  1996 

Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1.  1996 

Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1,  1996 

Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1.  1996 

May  1.  1996 
May  1,  1996 
May  1.  1996 
May  1.  1996 
May  1.  1996 
May  1.  1996 
May  1,  1996 
May  1.  1996 

Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1, 1996 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  o  Complete  <::fr  Set) 


Tin* 


Stocic  Number 


Price 

31.00 
22.00 
21.00 
25.00 
26.00 
26.00 
26.00 
35.00 
28.00 
20.00 
13.00 
14.00 
25.00 
6.00 
8.00 

44.00 
13.00 

35.00 
30.00 

26.00 
12.00 
48.00 
20.00 


Revision 
Dote 


§§1.401-1.440 (869-028-00089-4)  

§§1.441-1.500  (869-028-00090-8)  

§§1.501-1.640  (869-028-00091-6)  

§§1.641-1.850  (869-028-00092-4)  

§§1.851-1.907  (869-028-0009^-2)  

§§1.908-1.1000  (869-028-00094-1)  

§§1.1001-1.1400 (869-028-00095-9)  

§§1.1401-End  (869-028-O0096-7)  , 

2-29  (869-028-00097-5)  

30-39 (869-028-00098-3)  

40-49  (869-O28-00099-1)  

50-299 (869-028-00100-9)  

300-499  (869-028-00101-7)  

500-599  (869-028-00102-5)  

600-End  (869-028-0010^-3)  

27  Ports: 

1-199  (869-028-00104-1)  

200-End  (869-028-O0105-0)  

28  Ports:. 

1-42  (869-028-00106-«)  

43-end (869-028-00107-6)  

29  Ports: 

0-99 (869-028-00108-4)  

100-499  (869-028-00109-2)  

500-899  (869-028-00110-6)  

900-1899 (869-028-00111-4)  

1900-1910  (§§1900  to  1910.999) (86&-028-00112-2)  43.00 

1910  (§§1910.1000  to  end)  (869-028-00113-1)  

1911-1925  (869-028-00114-9)  

1926  (869-028-00115-7)  

1927-End  (869-O28-00116-5)  

30  Ports: 

1-199 (86^-028-00117-3)  

200-699  (869-028-00118-1)  

700-End  (869-028-00119-0)  

31  Ports: 

0-199  (869-028-0012O-3)  

20(V-End  (869-028-00121-1)  

32  Ports: 

1-39.  Vol.  I 

1-39,  Vol.  n  

1-39,  Vol.  ni  

1-190  (869-028-00122-0)  

191-399  (869-028-00123-«)  

400-629  (869-028-00124-6)  

630-699  (869-028-00125-4)  

700-799  (869-028-00126-2)  

800-End  (869-028-00127-1)  

33  Ports: 

1-124  (869-028-00128-9)  

125-199  (869-028-00129-7)  

200-End  (869-028-00130-1)  

34  Ports: 


27.00 
19.00 
30.00 
38.00 

33.00 
26.00 
38.00 

20.00 
33.00 

15.00 
19.00 
18.00 
42.00 
50.00 
34.00 
14.00 
28.00 
28.00 

26.00 
35.00 
32.00 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
*Apr. 
Apr. 


Apr.  1, 
Apr.  1, 

July  1, 
Julyl. 

July  1, 
Julyl, 
July  1, 
Julyl, 
July  1, 
July  1, 
Julyl, 
July  1, 
July  1, 

Julyl. 
July  1, 
July  1. 

Julyl. 
July  1, 

2  July  1, 

2  July  1. 

2  July  1, 
Julyl, 
Julyl. 
Julyl, 

5  July  1. 
July  1, 
Julyl. 

July  1, 
Julyl, 
July  1. 


996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
990 
996 

996 
996 

996 
996 

996 

996 

996 
996 
996 
996 

9Sn> 

.990 

996 

996 
996 

984 

.90TI 

984 
996 

99D 

996 
991 
996 

■9SfD 

S79D 

990 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


Tme 


Stock  Number 


1-299  (86&-O2&-O0131-9) 

300-399  (869-028-00132-7) 

400-End   (869-028-00133-5) 

35  (869-028-00134-3) 

96  Ports 

1-199  (869-O28-00136-1) 

200-End  (869-028-00136-0) 

57  (869-028-00137-8) 

M  Ports: 

0-17  (869-028-00138-6) 

18-End  (869-028-00139^) 

*♦  (869-028-00140-8) 

40  Ports: 

♦1-61  (869-028-00141-6) 

>52  (869-028-00142-4) 

♦5^59 (869-028-00143-2) 

60 (869-028-00144-1)  . 

♦61-71 (869-028-00145-9) 

♦72-80 (869-028-00146-7) 

♦81-«5 (869-028-00147-5) 

86 (869-028-00148-3) 

♦87-135   (869-028-00149-1) 

H36-149 (869-028-00150-5) 

♦150-189 (869-028-00151-3) 

1190-259 (869-028-00152-1) 

♦260-299 (869-028-00153-0) 

♦300-399 (869-028-00154-8) 

♦400-424 (869-028-00155-6)  . 

♦425-699 (869-028-00156-4)  . 

♦700-789 (869-028-00157-2)  . 

♦790-End  (869-028-0015&-7)  . 

4lChaptefs: 

1.  1-1  to  1-10  

1.  1-11  to  Appendix,  2  (2  Reserved)  

3-6  

7  

8  

9  

10-17 ;;■"" 

18.  Vol.  I.  Parts  1-5 [. 

18,  Vol.  II.  Parts  6-19 ."[ 

18.  Vol.  III.  Parts  20-52 

19-100 !."""""!!! 

1-100  (869-028-00159^9)" 

101  (869-028-00160-2)  . 

102-200  (869-028-00161-1)  . 

201-End   (869-028-00162-9)  . 

42  Ports: 

♦1-399 (869-028-00163-7)  . 

♦400-429 (869-028-00164-5)  . 

♦430-End  (869-028-00165-3)  . 

43  Ports: 

♦1-999 (869-028-00166-1)  . 


Price 

27.00 
27.00 
46.00 
15.00 

20.00 
48.00 
24.00 

34.00 
38.00 
23.00 

50.00 
51.00 
14.00 
47.00 
47.00 
34.00 
31.00 
46.00 
35.00 
35.00 
33.00 
22.00 
53.00 
28.00 
33.00 
38.00 
33.00 
19.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
12.00 
36.00 
17.00 
17.00 

32.00 
34.00 
44.00 


Revision 
Dote 

July  1, 1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1.  1996 

July  1.  1996 
July  1.  1996 
July  1,  1996 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

3  July 

3  July 

3July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 


1,  1996 
1,  1996 
1,1996 
1,  1996 
1.  1996 


1996 
1996 
1996 
1996 
1996 
1996 
1.  1996 
1.  1996 
1,  1996 
1,  1996 
1,  1996 
1.  1996 
1.  1996 


1984 

1984 

1984 

1984 

1984 

1984 

1984 

1984 

1984 

1,  1964 

1.1984 

1.  1996 

1,  1996 

1,1996 

1.1996 


Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 


30.00       Oct.  1.  1996 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  o  Complete  CFR  Set) 


TIHe 


Stock  Number 


♦lOOO-end  (869-028-00167-O 

•44  (869-028-00168-8 

45  Ports: 

♦1-199 (869-028-00169-6 

♦200-499 (869-028-00170-0 

♦500-1199  (869-028-00171-8 

♦1200-End  (869-O28-00172-6 

46  Ports: 

♦1-40  (869-028-00173-4 

♦41-69 (869-028-00174-2 

♦70-69 (869-028-00175-1 

♦90-139  (869-028-00176-9 

♦140-155 (869-028-00177-7 

♦156-165 (869-028-00178-5 

♦166-199 (869-028-00179-3 

♦200-499 (869-028-00180-7 

♦500-End  (869-028-00181-5 

47  Ports: 

♦0-19  (869-028-00182-3 

♦20-39 (869-028-00183-1 

HO-69 (869-028-00184-0 

♦70-79 (869-026-00185-8 

♦80-End  (869-028-00186-6 

46  CtKijSters: 

♦1  (Parts  1-51) (869-O28-00187-4 

♦1  (Parts  52-99)  (869-028-00188-2 

♦2  (Parts  201-251)  (869-028-00189-1 

♦2  (Parts  252-299)  (869-028-00190-4 

♦3-6  (869-028-00191-2 

♦7-14  „ (869-028-00192-1 

♦15-28 (869-O28-00193-9 

♦29-End  (869-028-00194-7 

49  Ports: 

♦1-99  (869-028-00195-5 

♦100-185 (869-028-00196-3 

♦186-199 (869-028-00197 

♦200-399 (869-028-00198-0 

♦400-999 (869-028-O0199-8 

♦1000-1199 (869-028-00200-5 

♦1200-End  (869-028-00201-3 

50  Ports: 

♦1-199 (869-028-00202-1 

♦200-599 (869-028-00203-0 

♦600-End  (869-028-00204-8 


Price 


45.00 
31.00 

28.00 
14.00 
30.00 
36.00 

26.00 
21.00 
11.00 
26.00 
15.00 
20.00 
22.00 
21.00 
17.00 

35.00 
26.00 
18.00 
33.00 
39.00 

45.00 
29.00 
22.00 
16.00 
30.00 
29.00 
38.00 
25.00 

32.00 
50.00 
14.00 
39.00 
49.00 
23.00 
15.00 

34.00 
22.00 
26.00 


Revision 
Dote 

Oct.  1.  1996 
Oct.  1.  1996 

Oct.  1,  1996 

6  Oct.  1,  1995 

Oct.  1,  1996 

Oct.  1,  1996 


Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 


1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 


Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1. 1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1, 1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1. 1996 
Oct.  1,  1996 
Oct.  1,  1996 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


Title 


Stock  Numtjer 


CFR  Index  and  Findings  Aids  (86^-028-00051-7) 

Complete  1997  CFR  set 


Price 

35.00 
951.00 


Revision 
Dote 

Jan.  1, 1996 
1997 


1997 
1997 
1996 
1995 


MicroActte  CFR  EdWon: 

Subscription  (mailed  as  issued)  247.00 

Individual  copies ; 1  00 

Complete  set  (one-time  mailing)  264.00 

Complete  set  (one-time  mailing)  264^00 

^Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retamed  as  a  permanent  reference  source 

.  ^f  '^Y^^.  ^-  ^^^  edition  of  32  CFR  Parts  1  to  189  contains  a  note  only  for  Parts  1 
to  ^  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  in  Parts  1 
to  39,  consult  the  three  CFR  volumes  issued  as  of  July  1.  1984.  containing  those 
parts. 

The  July  1.  1985  edition  of  41  CFR  Chapters  1  to  100  contains  a  note  for  Chap- 
ters 1  to  49  inclusive  For  the  full  text  of  procurement  regulations  in  Chapters  1 
to  49.  consult  the  11  CFR  volumes  issued  as  of  July  1.  1984,  containing  those  chap- 

,n2f^w*^®°^,®"^.  '°  ^^^^  volume  were  promulgated  during  the  period  April  1 
1990  through  March  31.  1994.  The  CFR  volume  issued  as  of  April  1.  1990  should  be 
retained. 

»No  amendments  to  this  volume  were  promulgated  during  the  period  July  1  1991 
through  June  30.  1994.  The  CFR  volume  issued  as  of  July  1,  1991  should  be  re- 
tained. 

,r^°.  amendments  to  this  volume  were  promulgated  during  the  period  January  1. 
1993  to  December  31.  1993.  The  CFR  volume  issued  as  of  January  1.  1993  should  be 
retained. 

Order  from  Superintendent  of  Documents.  Attn:  New  Orders.  PO  Box  371954 
Pittsburgh,  PA  15250-7954.  Charge  orders  (VISA,  MasterCard,  or  GPO  Deposit  Ac- 
count) may  be  telephoned  to  the  GPO  order  desk  at  (202)  512-1800  from  800  a  m  to 
4:00  p.m.  eastern  time.  Monday-Friday  (except  holidays) 


Ottwr  RekJled  Publications 
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Federal  Register: 

Yearly  subscription  (with  FR  Index 
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Yearly     subscription     (without     FR 

Index  and  LSA) 607.00 

Individual  copies  g.OO 

LSA  (List  of  CFR  Sections  Affected): 

Yearly  subscription  27.00 

Federal  Register  Index: 

Yearly  subscription  25.00 

CFR  Index  and  Finding  Aids 35.00 


Revision  Date 


daily 


1996 
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CHANGES  JANUARY  2.  1997  THROUGH  MARCH  31.  1997 


TITLE  3-THE  PRESIDENT 
Presidential  Documents 

Proclamoitions 

6763  See  Proc.  6969 4415 

6857  See  Proc.  6969 4415 

6867  See  Notice  of  Feb.  27.  1997 

9347 

6948  Amended  by  Proc.  6969 4415 

6961  Amended  by  Proc.  6969 4415 

6966 3191 

6967 3441 

6968 3443 

6969 4415 

6970 5287 

6971 5291 

6972 6443 

6973 9065 

6974 9677 

6975 9905 

6976 9907 

6977 11067 

6978 11069 

6979 14771 

Executive  Orders 

July  24,  1875  Revoked  in  part  by 

PL0  7249 12836 

July  2  1910  Revoked  by  PLO  7236 

- 3053 

Jan.   22.  1912  Revoked  by  PLO 

7230 3519 

Dec.   15.   1913  Revoked  by  PLO 

7250 .14438 

Feb.  6.  1915  Revoked  by  PLO  7239 

5244 

Oct.   24,   1916  Revoked  by  PLO 

7237 3911 

May  4,  1918  Revoked  by  PLO  7245 

7796 

12171  Amended  by  EO  13039 12529 

12543  Continued    by    Notice    of 

Jan.  2,  1997 587 

12544  Continued    by    Notice    of 

Jan.  2.  1997 587 

12547    Continued    by    Notice    of 

Jan.  21.  1997 3439 

12957  Continued    by    Notice    of 
Mar.  5,  1997 10185 

12958  See  Order  of  Feb.  26.  1997 
9349 

12961  Continued  by  EO  13034".!!.!..!!!!!5137 
12982  See  Department  of  Defense 

Notice  of  Feb.  11,  1997 6593 

13017  Amended  by  EO  13040 14773 


13034 5137 

13035 7131 

13086 7653 

13037 10185 

13038 12065 

13039 12529 

13040 14773 

Administrative  Orders 

Notices: 

Jan.  2.  1997 587 

Jan.  21.  1997 =..3439 

Corrected 3739 

Feb.  27.  1997 9347 

Mar.  5,  1997 10409 

Orders: 

Feb.  26.  1997 9349 

Presidential  Determinations: 

No.  97-llA  of  Dec.  6.  1996..... 299 

No.  97-13  of  Dec.  27.  1996 3979 

No.  97-14  of  Dec.  27.  1996 1379 

No.  97-15  of  Dec.  27.  1996 1381 

No.  97-16  of  Feb.  12.  1997  .„ 13981 

No.  97-17  of  Feb.  21.  1997 9903 

No.  97-18  of  Feb.  28.  1997 11589 

No.  97-19  of  Mar.  11.  1997 13531 

No.  97-20  of  Mar.  18.  1997. .7 15353 

TITLE  5-ADMINISTRATIVE 
PERSONNEL 

Ctiapter  I— Office  of  Personnel 
Manageinent  (Parts  1—1199) 

315.708  Revised;  interim 3193 

351.506  (b)  revised;  interim 10682 

351.606  Revised;  interim 10682 

351.608  Revised;  interim 10682 

362  Revised;  interim 3194 

532.201—532.285  (Subpart  B)  Reg- 
ulation at  61  FR  48817  con- 
firmed  3195 

591.201—591.211  (Subpart  B)  Ap- 
pendix A  revised;  interim 14188 

630.212  Added;  interim 10683 

930.201  Regrulation  at  61  FR  39267 

confirmed 6448 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1997  THROUGH  MARCH  31,  1997 


TITLES 

Chapter  XIV— Federal  Labor  Rela- 
tkxu  Authority,  General  Coun- 
sel of  the  Federal  LatxK  Rela- 
tions Authority  and  Federal 
Service  Impasses  Panel  (Parts 
2400-2499) 

2473  Heading  and  authority  cita- 
tion correctly  added 2547 

Chapter  XVI— Office  of  Govern- 
ment Ethics  (Parts  2600-2699) 

2635.204    Regulation    at    61     FR 

50691  confirmed 12531 

2635.801     Regulation    at    61     FR 

50691  confirmed 12531 

2635.808    Regulation    at    61    FR 

50691  confirmed 12531 

2638  Technical  correction 14737 

2638.701  Revised;  interim 11312 

Regulation  at  62  FR  11312  eff. 

date  corrected  to  6-10-97 13213 

2638.702  (a)  designation  and  (b) 
removed;  (aKD,  (2)  and  (3)  re- 
designated as  (a),  (b)  and  (c); 
new  (b)(i)  through  (v)  redes- 
ignated as  (b)(1)  through  (5); 
new  (b)  introductory  text 
and  new  (5)  amended;  new  (c) 
revised;  interim 11312 

Regulation  at  62  FR  11312  eff. 
date  corrected  to  6-10-97 13213 

2638.703  (a)(3)  amended;  (b)(1)  and 

(2)  revised;  interim 11313 

Regulation  at  62  FR  11312  eff. 
date  corrected  to  6-10-97 13213 

2638.704  (b)(4)  amended;  (b)(6)  re- 
moved; (b)(7)  redesignated  as 
(bK6);  heading,  (a),  (b)(5), 
new  (6),  (c)  introductory  text 

and  (d)  revised;  interim 11313 

Regulation  at  62  FR  11312  eff. 
date  in  part  corrected  to  6- 
10-97 13213 

2640.201  (c)(1)  note  corrected 1361 

2640.202  (bKl)  correctly  des- 
ignated  1361 

Chapter  XXII-Federal  Deposit  In- 
surance Corporation  (Parts 
3201-3299) 

3201.102  (cKl)(i),  (2).  (3)  and  (d)(2) 
amended;  (cKlKli)  revised; 
(c)(l)(iii)  added 3772 


Chapter  LXI— National  Latx>r  Re- 
lations Board  (Parts  7101-7199) 

Chapter    LXI    Established;     in- 
terim  6447 

Proposed  Rules: 

213 1695 

293 5174.7298 

336 

351 

430 

531 

551 

591 

831 

844 

900 

1651 

2634 


...1695 
...5174 
...5174 
...5174 
...9995 
.13354 
...2323 
...2323 
...4940 
.14653 
...2048 


TITLE  7-AGRICULTURE 

Subtitle  A— Office  of  the  Secretary 
of  Agriculture  (Parts  0—26) 

2.16  (a)(2)(iv)  removed 1081 

2.20  (a)(9)  added 1031 

2.42  (a)(31)  removed 1031 

2.61  (a)(25)  added 1031 

5  Authority  citation  revised 8361 

Nomenclature  change 8361 

5.2  Amended 8361 

20  Appendix  1  amended 10412 

Chapter  I— Agricultural  Martceting 
Service  (Standards,  Inspections, 
Martceting  Practices),  Depart- 
ment of  Agriculture  (Parts 
27-209) 

33.10  Regulation  at  61  FR  50422 
confirmed;  (b)  revised;  (c) 
and  (d)  redesignated  as  (d) 
and  (e);  new  (c)  added 1033 

46.2    (j)    revised;    (hh)    and    (ii) 

added 15086 

46.9  (i)  revised 15087 

46.10  Revised 15087 

46.17  Revised 15087 

46.27  (a)  revised 15087 

46.28  (a)  revised 15087 

46.45  Introductory  text  revised 
15088 

46.46  (a)  removed;  (b)  through  (g) 
redesignated  as  (a)  through 
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(f);  new  (c).  new  (e)(2)  and 

new  (f)  revised 15088 

46.49  Added 15089 

51.760  Introductory  text  revised 
2897 

51.761  Revised 2897 

51.1151  Introductory  text  revised 
2897 

51.1152  Revised 2897 

51.1820  Introductory  text  revised 
2897 

51.1821  Revised 2898 

51.2075—51.2091  (Subpart)  Revised 

2892 

51.2105—51.2131  (Subpart)  Revised 

2894 

Chapter  II— Food  and  Consumer 
Service,  Department  of  Agri- 
culture (Parts  210-299) 

210.2  Amended 10189 

210.9  (b)(20)  added;  interim 901 

210.10  (k)(2)  table  and  (n)(3)(lv) 
amended;  (k)(3)(iii)  added 10189 

210.10a  (c)  table  and  (j)(3)  amend- 
ed; (d)(2)(iii)  added 10190 

210.19  (f)  added;  interim 901 

220.2  (bb)  added 10190 

220.8  (g)(2)  table  amended 10190 

220.8a  (a)(2)  table  amended 10191 

225.16  (d)(1)  table  and  (2)  table 

amended 10191 

226.2  Amended;  interim 901 

226.4  (c)  and  (g)(1)  revised;  in- 
terim   901 

226.6  (f)(2)  and  (1)  introductory 
text  amended;  (f)(9),  (10)  and 
(11)  added;  Interim 902 

226.13  (b)  and  (c)  revised;  (d) 
added;  interim 902 

(d)(3)(ii)  corrected 5519 

226.14  (a)  introductory  text 
amended;  interim 903 

226.15  (e)(3)  revised;  (f)  through 
(j)  redesignated  as  (g) 
through  (k);  new  (f)  added; 
interim 903 

226.18  (b)(ll)  and  (12)  added;  (e) 

and  (f)  amended;  interim 903 

226.20  (a)(2)(i)(C)  added;  (c)(2) 
table,  (3)  table  and  (dXD 
amended 10191 

226.23  (b)  amended;  (e)(l)(i)  and 
(iv)  revised;  (h)(6)  added;  in- 
terim   904 

(h)(6)  corrected 5519 


250  Authority  citation  revised 8365 

250.3  Amended 8365 

250.43  Revised 8365 

250.44  Revised 8366 

Chapter  III— Animal  and  Plant 
Health  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
300-399) 

300.1  (a)  introductory  text  re- 
vised  595 

301  Authority  citation  revised 10416 

301.51-1—301.51-9  (Subpart) 

Added;  interim 10416 

319.56-2q  Added 595 

319.56-2t   Table   amended;    0MB 

number 596 

319.56-2X  (a)  table  amended 597 

319.56-2ff  Added 5313 

Chapter  IV— Federal  Crop  Insur- 
ance Corporation,  Department 
of  Agriculture  (Parts  400—499) 

401  Heading  correctly  revised 13983 

401.127  Introductory  text  amend- 
ed  5905 

401.134  Introductory  text  revised 

4117 

401.137  Introductory  text  revised 
14777 

401.138  Introductory  text  revised 
14783 

401.139  Introductory  text  revised 
14777 

401.142  Introductory  text  revised 

12070 

414  Authority  citation  revised 13291 

414.1—414.7  (Subpart)  Heading  re- 
vised  13291 

414.7  (d)  introductory  text  re- 
vised  13291 

415  Authority  citation  revised 14285 

415.1—415.7  (Subpart)  Heading  re- 
vised  14285 

415.7  (d)  introductory  text  re- 
vised  14285 

433.1—433.7  (Subpart)  Heading  re- 
vised   6105 

433.7  (d)  introductory  text  re- 
vised   6105 

445  Authority  citation  revised 14789 

445.1—445.7  (Subpart)  Heading  re- 
vised  14789 

445.7  (d)  introductory  text  re- 
vised  14789 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1997  THROUGH  MARCH  31,  1997 


TITLE  7     Chapter  IV-Con. 

457.104  Amended 7134 

457.105  Amended 6704 

457.106  Added 4117 

457.111  Corrected 2007 

457.117  Added 14285 

457.124  Added 12070 

457.127  Added 14287 

457.129  Added 14783 

457.132  Added 5905 

457.139  Added 14777 

457.148  Added 14789 

457.150  Added 6105 

457.151  Added 13291 


Chapter  VII— Farm 
cy,  Department 
(Parts  700-799) 


Service  Agen- 
of  Agriculture 


704  Removed 7625 

729.214  (1)  correctly  desi^ated 
2719 

Chapter  VIM— Grain  Inspection, 
Packers  and  Stockyard  Admin- 
istration (Federal  Grain  Inspec- 
tion Service),  DepKirtment  of 
Agriculture  (Parts  800-899) 

868.101—868.103        (Subpart        B) 

Added 6706 

Chapter  IX— Agricultural  Market- 
ing Service  (Marketing  Agree- 
ments and  Orders;  Fruits,  Vege- 
tables, Nuts),  Department  of 
Agriculture  (Parts  900-999) 

905.306  Regulation  at  61  FR  64253 

confirmed 7657 

906.122  Removed 11758 

906.151  (c)  amended 3603 

925.215  (Subpart)  Added;  interim 
2549 

Regulation  at  62  FR  2548  con- 
firmed  10420 

929.105  (b)(1)  and  (2)  amended 916 

932.149  Revised 1242 

932.150  Revised 1244 

932.152  (a),  (b),  (c)(2).  (d)  heading, 
(1).  (gKl)  introductory  text 
and  (2)  introductory  text  re- 
vised   1244 

932.153  Heading  and  (a)  revised 
1244 

932.155  (c)  revised 1244 


932.230  (Subpart)  Added;  interim 

2550 

Regulation  at  62  FR  2550  con- 
firmed  11316 

944.106  Regulation  at  61  FR  64263 

confirmed 7657 

944.401  (a)(8),  (b)(1),  (g)  and  (j)  re- 
vised   1244 

959.237  (Subpart)  Added;  interim 

918 

Regulation  at  62  FR  918  con- 
firmed  10421 

959.322  (Subpart)  Heading  added; 
interim 918 

Regulation  at  62  FR  918  con- 
firmed  10421 

966.234  (Subpart)  Regulation  at 

60  FR  60512  confirmed 6852 

966.323  (Subpart)   Regulation  at 

60  FR  60512  confirmed 6852 

Regulation  at  61  FR  55731  con- 
firmed  7659 

979.219  (Subpart)  Added;  Interim 

7660 

979.304  (Subpart)  Heading  added; 

interim 7660 

982  Marketing  percentages 1037 

984.347  (Subpart)   Regulation  at 

61  FR  60513  confirmed 6111 

985  Marketing  percentages 1249 

987.112a  (b)(2)  and  (c)(2)  amended 

7663 

997.20  Revised 1259 

997.30  Revised .-. 1260 

997.40  Revised 1263 

997.50  Revised 1264 

997.51  Revised 1264 

997.52  Revised 1264 

997.53  Revised 1264 

997.54  Revised 1265 

998.100  Revised 1265 

998.200  Revised 1266 

999.600  Revised 1269 

(a)(10)  correctly  revised 9071 

Chapter  X— Agricultural  Maricet- 
ing  Service  (Martceting  Agree- 
ments and  Orders;  Milk),  De- 
partment of  Agriculture  (Parts 
1000-1199) 

1011.61  Heading  revised:  (a)  in- 
troductory text  and  (6) 
amended;  (b)  removed 918 
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1046.61  Heading  revised;  (a)  in- 
troductory text  and  (6) 
amended;  (b)  removed 918 

1079.7  (b)  introductory  text 
amended;  eff.  12-1-96  through 
3-31-97 .920 

1124.2  Amended 2 

1124.30  (a)(l)(i).  (ii),  (c)(1)  and  (3) 
revised 2 

1124.31  (a)(1)  and  (b)(1)  revised 2 

1124.50  (f)  introductory  text  and 

(g)  revised;  (h)  added 3 

1124.53  Revised 3 

1124.60—1124.63         Undesignated 

center  heading  revised 3 

1124.60  (f)  through  (m)  redesig- 
nated as  (g)  through  (n); 
heading,  (e),  new  (g)  intro- 
ductory text,  new  (3).  new 
(h)(3)  and  new  (6)  revised; 
new  (f)  added;  new  (h)  intro- 
ductory text  amended 3 

1124.61  Heading,      introductory 
text,  (a),  (d)  and  (e)  revised 
3 

1124.62  Removed;  new  1124.62  re- 
designated from  1124.63  and 
revised 3 

1124.63  Redesignated  as  1124.62 3 

1124.71  (a)(1)  and  (b)(3)  revised; 

(b)(1)  amended 3 

1124.73  (a)(2)(ii)  through  (vi).  (c) 
introductory  text.  (1)  and 
(T)(2)  revised;  (a)(2)(vii) 
added;  (c)(2)  and  (d)(2) 
amended 4 

1124.74  (c)  amended 4 

1124.75  (a)(l)(i)  amended 4 

1124.85  (b)  amended 4 

1160.108  (a)  revised 3983 

1160.112  Revised 3983 

1160.113  Revised 3983 

1160.116  Removed 3983 

1160.200  (a)  amended 3983 

1160.201  (b)  revised 3983 

1160.209  (b)  revised 3983 

1160.211  (a)(1)  and  (2)  revised 3983 

1160.501  (a)  removed;  (b).  (c)  and 

(d)  redesignated  as  (a),  (b) 
and  (c);  new  (a)  and  new 
(bX2)  revised:  new  (c)  amend- 
ed  3983 

1160.604  (a)  amended 3984 

1160.605  Revised 3984 


Chapter  XI— Agricultural  Maricet- 
ing  Service  (Mariceting  Agree- 
ments and  Orders;  Miscellane- 
ous Commodities).  Department 
of  Agriculture  (Ports 

1200-1299) 

1205.10—1205.30  (Subpart)  Added 

1660 

1215  Added:  eff.  3-22-97  through 

8-31-97 13535 

Chapter  XIV— Commodity  Oedlt 
Corporation.  Department  of  Ag- 
riculture (Parts  1400-1499) 

1410  Revised 7625 

1439.402  (a)  revised:  interim 3197 

1464.2  (a)  amended 3198 

1464.8  (h)  removed:   (i)  redesig- 
nated as  (h) 3198 

1464.11  Amended:  (f)  removed 3198 

1464.102  Revised 3198 

1464.104  (b)  revised 3198 

1464.106  (a)(1)  revised 3198 

1464.108  Amended 3199 

1499.1  Corrected 2719 

1499.8  (h)(3)  corrected 2719 

1499.9  Heading  correctly  added 
2719 

1499.12  (d)  corrected 2719 

Chapter  XVII-Rural  Utilities  Serv- 
ice, Department  of  Agriculture 
(Parts  1700-1799) 

Chapter  XVII  Policy  statement 

6449 

1710.106  (e)  revised:  interim 7922 

1710.113  (c)  redesignated  as  (c)(1); 

(c)(2)  added 7665 

1755.217  Added 7138 

Chapter  )(VIII— Rural  Housing 
Service,  Rural  Business-Coo(>er- 
oHve  Service,  Rural  Utilities 
Service,  and  Farm  Service 
Agency,  Department  of  Agri- 
culture (Ports  1800-2099) 

1910.1  (a)  amended:  interim 9353 

1910.3  (c)  amended;  interim 93S3 

1910.4  (b)(19)  removed;  (bX20) 
through  (23)  redesignated  as 
(bK19)  through  (22);  (f) 
amended;  interim 9353 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2,  1997  THROUGH  MARCH  31.  1997 


TITLE  7     Chapter  XVIII-Con. 

1910.10  (a)(1)  revised;  interim 9353 

1941.4  Amended;  interim 9353.  9354 

1941.12  (a)(8)  through  (11)  and 
(b)(9)  through  (12)  added;  in- 
terim  9354 

1941.14  Removed;  interim 9354 

1941.15  Removed;  interim...! 9354 

1941.16  Revised;  interim 9354 

1941.17  (a)  and  (0  removed;  (b) 
through  (e)  redesignated  as 

(a)  through  (d);  interim 9354 

1941.32  Revised;  interim 9355 

1941.88  Introductory  text  and  (c) 
removed;  (a)  and  (b)  redesig- 
nated as  (b)  and  (c);  new  (a) 
added;   new   (c)   revised;   (d) 

amended;  interim 9355 

1943.4  Amended;  interim 9355 

1943.12  (a)(3)  and  (b)(4)(ii)  amend- 
ed; (a)(8)  through  (11)  and 
(bK8)  through  (11)  added;  in- 
terim  9355 

1943.16  Revised;  interim 9356 

1943.17  (a)(4)  and  (5)  removed;  in- 
terim  9356 

1943.18  (b)(2)  revised;  (c)  added: 
interim 9356 

1943.19  (a)(1)  and  (d)(3)  amended; 
interim 9356 

1943.23  (g)(1)  amended;  (g)(3)  and 

(4)  removed;  interim 9356 

1943.24  (a),  (b)(1)  and  (c)  amend- 
ed; (b)(lKiv),  (d)(3).  (4)  and  (0 
removed;  (dKD  revised;  (d)(2) 
and  (g)  through  (k)  redesig- 
nated as  (d)(3)  and  (f) 
through  (j);  new  (d)(2)  added; 
interim 9356 

1943.25  (b)  revised;  interim 9366 

1943.54  Amended;  interim 9356 

1945.154  Amended;  interim 9356 

1945.156      (b)(2)(i)      introductory 

text    and    (ii)    introductory 

text  amended;  interim 9356 

1945.162  (a)  through  (m)  redesig- 
nated as  (b)  through  (n);  new 
(a)  added;  interim 9356 

1945.163(e)  revised;  interim 9357 

1945.166  (a)(1)  amended;  (bX5)  and 
(c)(3)  removed;  (c)(4)  redesig- 
nated as  (c)(3);  interim ...9357 

1945.167  Heading  revised;  (a)  and 
(i)  removed;  (b)  through  (h) 
redesignated  as  (c)  through 
(i);  new  (a)  and  new  (b) 
added;  interim 9357 


1945.169  (1)  revised;  interim 9357 

1945.175  (c)(3)  removed;  (c)(4)  re- 
designated   as    (c)(3);    (c)(2) 
and  new  (3)  revised;  interim 
9357 

1945.469  (1)  correctly  designated 

11953 

1951.262  (f)(1)  and  (2)  revised;  in- 
terim  10120 

1951.454  Amended;  interim 10120 

1952.455  (a),  (b),  (c).  (e).  (f).  (g)  in- 
troductory text,  (2),  (h),  (1) 
and  (j)  amended;  (g)(1)  and 
(4)  removed;  (g)(2).  (3)  and  (5) 
redesignated  as  (g)(1).  (2)  and 

(3);  interim 10120 

1951.457  (a)  revised;  interim 10120 

1951.458  Revised;  interim 10120 

1951.901  Revised;  interim 10120 

1951.902  Revised;  interim 10120 

1961.903  Revised;  interim 10121 

1961.904  Added;  interim 10121 

1951.906  Revised;  interim 10121 

1961.907  (c),  (d)  and  (e)  revised;  (f) 
removed;  interim 10123 

1951.908  Revised;  interim  „ 10124 

1951.909  Revised;  interim 10124 

1961.910  Revised;  interim 10132 

1961.911  Revised;  interim 10132 

1951.914        (a)(5)(iii)        removed; 

(a)(6)(iv),  (v),  and  (vi)  redes- 
ignated as  (a)(5)(iii).  (iv)  and 
(V);  interim 10134 

1951.917  Removed;  interim 10134 

1951.918  Removed;  interim 10134 

1961.901—1951.960  (Subpart  S)  Ex- 
hibit A  revised;  interim 10134 

Exhibit  B  revised;  interim 10143 

Exhibits  C,  C-1  and  E  revised; 

interim 10144 

Exhibit  F  revised;  interim 10146 

Exhibit  H  revised;  interim 10147 

Exhibit  J-1  revised;  interim 10149 

Exhibits  K.  L  and  M  revised; 

interim 10166 

Elxhlbits  N  through  Q  removed; 

interim 10167 

1951.958  (a)(2)  amended;  interim 

10157 

1956  Authority  citation  revised 

10157 

1956.61—1956.100      (Subpart      B) 

Heading  revised;  interim 10167 

1966.64  Amended;  interim 10167 

1966.67  (b)  amended;  (k)  revised; 

(1)  added;  interim 10167 
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1956.66  Introductory  text  and  (a) 

introductory  text  amended; 

interim 10157 

1962.13  (a)(1)  amended;  interim 

10167 

1962.34  (b)(3)  and  (d)  amended; 

(b)(6)  added;  interim 10157 

1962.40  (a),  (b)(1)  and  (2)  intro- 
ductory text  amended;  in- 
terim   10167 

1962.41  (a)  amended;  (c)  through 

(f)  revised;  interim 10157 

1962.42  (a)  introductory  text. 
(l)(i).  (iii).  (Iv)  and  (b)(1) 
amended;  (a)(l)(v)  and  (2)  re- 
vised; interim 10168 

1962.46  (g)(2)(iv)  added;  interim 

10168 

1962.1—1962.49    (Subpart    A)    Ex- 
hibit D-1  removed;  interim 
10168 

1965.1—1965.60  (Subpart  A)  Head- 
ing revised;  interim 10168 

1965.26  (a)(l)(iv),  (2).  (b).  (c)(1), 
(3),  (f)(4).  (5)(ii)  and  (6)  re- 
vised; (f)(6)(lli)  added;  in- 
terim  10158 

1965.27  Introductory  text,  (c)(2), 
(d).  (e)  and  (f)  amended;  in- 
terim  10159 

1980.20     (a)     introductory     text 

amended;  interim 9367 

1980.106  (b)  amended;  interim 9357 

1980.108  (a)(3)(li)  revised;  interim 

9357 

1980.119  (d)  revised;  interim 9357 

1980.174  Added;  interim 9368 

1980.175  (b)  Introductory  text, 
(c)(1),  (2)  and  (d)(1)  revised; 
(d)(7)  removed;  (d)(2)  through 
(6)  redesignated  as  (d)(3) 
through  (7);  new  (d)(2)  added; 
(i)(3)  amended;  interim 9358 

1980.176  Removed;  interim 9358 

1980.180  (c)  revised;  (d)(4)  and  (5) 

removed;  interim 9368 

Proposed  Rules: 

17 3810 

28 12677 

29 11773 

46 15129 

66 4662 

70 4662 

250 12108 

251 12108 


253 12108 

300 14037 

301 4664 

319 14087 

354 3823,  6739 

400 2062 

401 333.  4194,  6134,  6739 

414 2055 

441 2059 

443 48 

445 338 

462 2055 

457 48,  333,  338,  2059.  4194,  6134,  6739 

723 3830,  13646 

906 55 

956 5933 

980 6138 

985 942 

1131 9381 

1205 4666 

1208 12978 

1215 13551 

1230 8639 

1240 10481 

1496 6497,9111 

1610 10483 

1710 7721 

1717 9382 

1735 10483 

1737 10483 

1739 10483 

1746 10483 

3403 11256 

4284 14354 

TITLE  8-AUENS  AND 
NATIONAUTY 

Chapter  I— immigroNon  and  Nat- 
uralizoHon  Service,  Department 
of  Justice  (Parts  1-499) 

1  Authority  citation  revised 10330 

1.1   (1)  revised;   (q)   through  (t) 

added;  interim 10330 

3.1  (b)(ll)  added 9072 

(b)(1),  (2).  (3).  (7),  (9)  and  (10) 

revised;  interim 10330 

3.2  Heading,  (bX2),  (c)(2),  (3),  (d), 
(e),  (f)  and  (g)(1)  revised;  in- 
terim  10830 

3.4  Amended;  Interim 10331 

3.9—3.11  (Subpart  B)  Heading  re- 
vised; interim 10331 

3.5  Revised;  interim 10831 

3.10  Revised;  Interim 10831 
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TITLE  8     Chapter  l-Con. 

3.11  Revised;  interim 10331 

3.12—3.41    (Subpart    C)    Heading: 

revised;  Interim 10331 

3.12  Amended;  interim 10331 

3.13  Revised;  interim 10332 

3.14  (a)  revised;  (c)  added;  in- 
terim   10332 

3.15  (b)  introductory  text  and  (6) 
amended;  (c)  redesigrnated  as 
(d);  heading  and  new  (d)  re- 
vised; new  (c)  added;  interim 
10332 

3.16  (b)  amended;  interim 10332 

3.17  (a)  amended;  interim 10332 

3.18  Revised;  interim 10332 

3.19  (a)  and  (d)  amended;  (h)  re- 
moved; interim 10332 

3.20  (a)  revised:  interim 10332 

3.23  Heading  and  (b)  revised;  in- 
terim   10032 

3.25  Revised;  interim 10334 

3.26  (c)  revised;  (d)  added;  in- 
terim   10334 

3.27  (c)  revised;  interim 10334 

3.30  Revised;  interim 10335 

3.35  Revised;  interim 10335 

3.42  Added;  interim 10335 

3.61—3.65  (Subpart  E)  Added 9073 

103.1  (f)(3Hiii)(U)  removed 9074 

(gK3)(ii)  revised;  interim 10336 

103.5  (a)(l)(iii)(B)  and  (5)(iii)  re- 
moved; (a)(l)(iii)(C)  through 
(F)  redesignated  as 
(aKlKiilKB)  through  (E);  in- 
terim  10336 

103.5a  (c)(1)  revised;  interim 10336 

103.6  (a)  revised;  interim 10336 

103.7  (b)(1)  amended;  interim 10336 

204.2  (a)(l)(iii)  introductory  text 
revised;  (a)(l)(ill)(A).  (B)  and 
(C)  removed;  (a)(l)(lil)(D) 
through  (I)  redesignated  as 
(a)(l)(iiiXA)  through  (F):  in- 
terim  10336 

204.5  Regulation  at  61  FR  33305 

confirmed 4631 

204.10  Regulation  at  60  FR  54030 

confirmed 6708 

207  Authority  citation  revised 10336 

207.1  (a)  revised;  (e)  removed;  in- 
terim  10336 

207.3  Revised;  interim 10336 

207.8  Amended;  interim 10336 

208  Revised;  interim 10336 

209  Authority  citation  revised 10346 

209.1  (aXl)  amended:  interim 10346 


209.2  (c)  amended;  interim 10346 

211  Revised;  interim 10346 

212.5  (a),  (b).  (c)  introductory 
text.  (1)  and  (d)(2)(l)  revised; 
interim 10348 

212.6  (d)(1)  amended 9074 

(a)(2)  revised;  interim 10349 

213  Authority  citation  revised 10349 

213.1  Amended;  Interim 10349 

214.1  (c)(4)(iv)  revised;  interim 10349 

214.2  (h)(l)(ii)(A),  (B)(;).  (2)(i)(A). 
(D),  (13)(ii)  and  (15)(ii)(A)  re- 
vised; (h)(9)(lil)(A)  removed; 
(h)(9)(iii)(B),  (C)  and  (D)  re- 
designated   as    (h)(9)(ili)(A). 

(B)  and  (C);  interim 10424 

(h)(9)(iii)(B)(2)(iJ)  amended;  in- 
terim  10425 

216.3  Revised;  interim 10349 

216.4  Amended;  (a)(6).  (b)(3). 
(c)(4)  and  (d)(2)  revised;  in- 
terim  10349 

216.5  (a),  (d),  (e)(1),  (3)(ii)  and  (f) 
revised;  interim 10350 

217.1  Revised;  interim 10351 

217.2  Revised;  interim 10351 

217.3  Revised;  interim .....10351 

217.4  (a)  removed;  (b),  (c)  and  (d) 
redesignated  as  (a),  (b)  and 
(c);  heading,  new  (a)(1),  new 
(b)  and  new  (c)  revised;  (a)(3) 
added;  interim 10351 

217.5  Removed;  interim 10352 

217.6  Revised;  interim 10352 

221  Authority  citation  revised 10352 

221.1  Amended;  interim 10352 

223  Authority  citation  revised 10352 

223.1  (b)  revised;  interim 10352 

223.2  (b)(2)  revised;  interim 10352 

223.3  (d)(2)  revised;  interim 10353 

232  Heading  revised;  interim 10353 

Authority  citation  revised 10363 

232.1  Redesignated  as  232.3;  new 
232.1  redesignated  from  234.1; 
interim 10353 

232.2  Redesignated  from  234.2;  in- 
terim   10353 

232.3  Redesignated  from  232.1  and 
revised;  interim 10363 

233  Redesignated  from  Part  238; 
Interim 10353 

233.1  Revised;  Interim 10353 

233.3  (b)  revised;  interim 10363 

233.4  Revised;  interim 10363 

233.6  Revised;  interim 10353 
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234  Removed;  new  Part  234  redes- 
ignated from  Part  239;  head- 
ing revised;  interim;  author- 
ity citation  revised 10363 

234.1  Redesignated  as  232.1;  in- 
terim   10353 

234.2  Redesignated  as  232.2;  in- 
terim   ..10363 

234.3  Amended;  interim 10353 

235  Authority  citation  revised 10363 

235.1  Revised;  Interim 10353 

235.2  Revised;  interim 10365 

235.3  Revised;  interim 10355 

235.4  Revised;  interim 10358 

235.5  Revised;  interim 10358 

235.6  (a)  amended 9074 

Revised;  interim 10358 

235.7  Removed;  new  235.7  redesig- 
nated from  235.13;  interim 10358 

235.8  Revised;  interim 10358 

235.9  Removed;  new  235.9  redesig- 
nated from  235.12  and  re- 
vised; interim 10369 

235.10  Revised;  interim 10359 

235.11  Revised;  interim 10360 

235.12  Redesignated  as  235.9;  in- 
terim   10359 

235.13  Redesignated  as  235.7;  in- 
terim   10358 

236  Revised;  interim 10360 

236.2  (a)  amended 9074 

237  Removed;  interim 10365 

238  Redesignated  as  Part  233;  in- 
terim   10353 

Added;  interim 10365 

239  Redesignated  as  Part  234;  In- 
terim   10353 

Added;  interim 10365 

240  Revised;  interim 10367 

240.1  Redesignated  as  244.3;  in- 
terim   10367 

240.2  Redesignated  as  244.4;  in- 
terim   10367 

240.3  Redesignated  as  244.5;  in- 
terim   10367 

240.4  Redesignated  as  244.6;  in- 
terim   10367 

240.5  Redesignated  as  244.7;  in- 
terim   10367 

240.6  Redesignated  as  244.8;  in- 
terim   10367 

240.7  Redesignated  as  244.9;  in- 
terim   10367 

240.8  Redesignated  as  244.10;  in- 
terim   10367 


240.9  Redesignated  as  244.11;  In- 
terim   10367 

240.10  Redesignated  as  244.12;  in- 
terim   10367 

240.11  Redesignated  as  244.13;  In- 
terim  , 10367 

240.12  Redesignated  as  244.14;  in- 
terim  10367 

240.13  Redesignated  as  244.15;  in- 
terim  10367 

240.14  Redesignated  as  244.16;  in- 
terim  10367 

240.15  Redesignated  as  244.17;  in- 
terim   10367 

240.16  Redesignated  as  244.18;  In- 
terim   10367 

240.17  Redesignated  as  244.19;  in- 
terim  10367 

240.18  Redesignated  as  244.20;  In- 
terim  10367 

240.19  Redesignated  as  244.21;  in- 
terim   10867 

240.20  Redesignated  as  244.22;  in- 
terim   10367 

241  Revised;  interim 10378 

242  Removed;  interim 10382 

242.1  (c)  amended 9074 

242.2  (c)(2)  and  (d)  amended 9074 

242.16  (a)  amended 9074 

242.24  (g)  amended 9074 

243  Removed;  interim 10382 

244  Heading  revised;  interim 10382 

Authority  citation  revised 10382 

244.1  Removed;  new  244.1  redesig- 
nated from  244.3;  interim 10382 

244.2  Removed;  new  244.2  redesig- 
nated from  244.4;  interim 10382 

244.3  Redesignated  from  240.1;  in- 
terim   10367 

Redesignated     as    244.1;     new 

244.3  redesignated  from  244.6; 
interim 10382 

244.4  Redesignated  from  240.2;  in- 
terim   10367 

Redesignated     as     244.2;     new 

244.4  redesignated  from  244.6; 
Interim 10382 

244.5  Redesignated  irom  240.3;  in- 
terim   10367 

Redesignated     as     244.3;     new 

244.5  redesignated  from  244.7; 
interim 10382 

244.6  Redesignated  from  240.4;  in- 
terim   10367 
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Redesignated     as     244.4;     new 

244.6  redesignated  from  244.8; 
interim 10382 

244.7  Redesignated  from  240.5;  in- 
terim   10367 

Redesignated     as     244.5;     new 

244.7  redesignated  from  244.9; 
interim 10382 

244.8  Redesignated  from  240.6;  in- 
terim   10367 

Redesignated     as     244.6;     new 

244.8  redesignated       from 
244.10;  interim 10382 

244.9  Redesignated  from  240.7;  in- 
terim   10367 

Redesignated     as     244.7;     new 

244.9  redesignated       from 
244.11;  interim 10382 

244.10  Redesignated   from   240.8; 
interim 10367 

Redesignated     as     244.8;     new 

244.10  redesignated      from 
244.12;  interim 10382 

244.11  Redesignated   trom   240.9; 
interim 10367 

Redesignated     as     244.9;     new 

244.11  redesignated      from 
244.13:  interim 10382 

244.12  Redesignated  from  240.10; 
interim 10367 

Redesignated    as    244.10;    new 

244.12  redesignated      from 
244.14;  interim 10382 

244.13  Redesignated  from  240.11; 
interim 10367 

Redesignated    as    244.11;    new 

244.13  redesignated      from 
244.15;  interim 10382 

244.14  Redesignated  from  240.12; 
interim 10367 

Redesignated    as    244.12;    new 

244.14  redesigrnated      from 
244.16;  interim 10382 

244.15  Redesignated  from  240.13; 
interim 10367 

Redesignated    as    244.13;    new 

244.15  redesignated      from 
244.17;  interim 10382 

244.16  Redesignated  from  240.14; 
interim 10367 

Redesignated    as    244.14;    new 

244.16  redesignated      from 
244.18;  interim 10382 

244.17  Redesignated  f^m  240.15; 
interim 10367 


Redesignated    as    244.15;    new 

244.17  redesignated      from 
244.19;  interim 10382 

244.18  Redesignated  from  240.16; 
interim 10367 

Redesignated    as    244.16;    new 

244.18  redesignated      from 
244.20;  interim 10382 

244.19  Redesignated  from  240.17; 
interim 10367 

Redesignated    as    244.17;    new 

244.19  redesignated      from 
244.21;  interim 10382 

244.20  Redesignated  from  240.18; 
interim 10367 

Redesignated    as    244.18;    new 

244.20  redesignated      from 
244.22;  interim 10382 

244.21  Redesignated  from  240.19; 
interim „ 10367 

Redesignated  as  244.19;  interim 
10382 

244.22  Redesignated  from  240.20; 
interim 10367 

Redesignated  as  244.20;  interim 
10382 

245  Authority  citation  revised 10382 

245.1  (c)(3)  through  (7)  amended; 
(c)(8)  redesignated  as  (c)(9); 
(c)(9)  introductory  text,  (i). 
(ii),  (iii)  and  (f)  revised;  new 
(c)(8)  added 10382 

245.2  (a)(1),  (4)(ii).  (5)(ii),  (iii)  and 

(c)  revised;  interim 10383 

245.5  Amended;  interim 10384 

245.8  (e)  revised;  interim 10384 

245.9  (d)  and  (m)  revised;  interim 
10384 

245.10  (a)(3).  (6)  and  (b)  introduc- 
tory text  revised;  interim 10384 

245.11  (a)(4)(ii)(B).  (b)(l)(ili).  (c) 
introductory  text,  (h)  and  (i) 
revised;  interim 10384 

246  Revised;  interim 10385 

248.1  (b)(4)  revised;  interim 10386 

249  Authority  citation  revised 10386 

249.2  (a)  amended;  (b)  revised;  in- 
terim  10386 

251  Authority  citation  revised 10386 

251.1  Revised;  interim 10386 

251.2  Revised;  interim 10387 

251.3  Revised;  interim 10387 

251.4  Revised;  interim 10387 

251.5  Revised;  interim 10387 

252  Authority  citation  revised 10388 
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252.1  (a),  (b)  and  (c)  revised;  in- 
terim   10388 

252.2  Revised;  interim 10388 

252.3  Revised;  interim 10388 

252.4  Revised;  interim 10388 

252.5  Revised;  interim 10388 

253  Authority  citation  revised 10389 

253.1  (f)  revised;  interim 10389 

274a.l2    (a)(10),    (12).    (c)(8),    (10), 

(12)  and  (18)  revised;  interim 

v.. ..10389 

286.9  (b)(3)  revised;  interim 10390 

287.3  Amended 9074 

Revised;  interim 10390 

287.4  (d)  revised;  interim 10390 

287.5  (b)  through  (O  revised;  in- 
terim   10390 

287.7  Revised;  interim 10392 

292.2  (a)      introductory      text 
amended 9075 

292a  Removed 9075 

299.1  Table  amended;  interim 10393 

299.5  Table  amended;  interim 10394 

Table  amended 12923 

312.1  (b)(3)  revised 12923 

312.2  (a)  amended;   (b)   redesig- 
nated as  (c);  new  (b)  added 
12923 

316  Authority  citation  revised 10394 

316.5  (c)(3)  revised;  interim 10394 

318  Heading  revised;  interim 10394 

Authority  citation  revised 10394 

318.1  Revised;  interim 10394 

329  Authority  citation  revised 10394 

329.2  (e)(3)  revised;  interim 10395 

499.1  Table  amended 12924 

Proposed  Rules: 

1 444 

3 444 

103 444 

204 444 

207 444 

208 444 

209 444 

211 444 

212 444 

213 444 

214 444 

216 444 

217 444 

221 444 

223 444 

232 444 

233 444 

234 444 


235 444 

236 444 

237 444 

238 „ 444 

239 444 

240 444 

241 444 

242 „ 444 

243 444 

244 444 

245 444 

246 444 

248 444 

249 444 

251 444 

252 444 

253 444 

274a 444 

286 444 

287 444 

299 444 

316 444 

318 444 

329 444 

TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Pkmt 
Health  Inspection  Service,  De- 
partnnent  of  Agriculture  (Parts 
1-199) 

77.1   Regulation  at  61   PR  67929 

confirmed 13293 

78.1  Amended 2551 

78.41  Regiilation  at  61  FR  56118 

confirmed 4120 

Regulation  at  61  FR  58626  con- 
firmed  5907 

(a)  and  (b)  amended;  interim 
10193 

91.5  Regulation  at  61  FR  6918 
confirmed;  (a)(l)(l).  (2). 
(bKl)(iv)  and  (2)  revised 3446 

91.8  Regulation  at  61  FR  6918 
confirmed 3446 

91.14  (a)(3)  through  (17)  redesig- 
nated as  (a)(4)  through  (18); 
new  (aK3)  added SS21 

94.6  (a)(2)  amended;  interim .5742 

94.9  (a)  amended;  interim 

94.10  (a)  amended;  Interim 

102.4  (c)  revised 13294 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1997  THROUGH  MARCH  31.  1997 


TITLE  9     Chapter  l-Con. 

102.5  (c)  removed:  (d).  (e)  and  (f) 
redesignated  as  (c),  (d)  and 
(e) 13294 

104  7  (a)  revised 13294 

Chapter      II— Grain      Inspection. 
Packers    and    Stockyards    Ad- 


ministration 
Stockyards 
ment     of 
200-299) 


(Packers  and 
Programs).  Deixirt- 
Agriculture     (Parts 


201.27  (b)  revised 11759 

Ctiapter  III— Food  Safety  and  In- 
spection Service,  Meat  and 
Poultry  Inspection.  Departnwnt 
of  Agriculture  (Parts  300-499) 

304  Meetingrs 2651 

308  Meetings 2561 

310  Meetings 2551 

320  Meetings 2551 

327  Meetings 2551 

381  Meetings 2551 

381.65  (e)  added 5143 

381.76  (b)(3)(vi)  amended 5143 

391.2  Revised 6112 

391.3  Revised 6112 

391.4  Revised 6112 

416  Meetings 2551 

417  Meetings 2551 

Proposed  Rules: 

1 14044 

3 14044 

78 


...1406 
...9387 
...9387 
.11111 


92 

130 

145 

147 11111 

160 597,1817 

161 597,  1817 

200.... 

201 

304 

308 

310 

318 

320 , 


...1845 
...5935 
...7950 
...7950 
...7950 
.12117 


327. 
381. 
416. 
417. 


.7950 
.7950 
.7950 
.7950 
.7950 


TITLE  10-ENERGY 

Ct>apter  I— Nuclear  Regulatory 
Commission  (Parts  0—199) 

2  Authority  citation  revised 6668 

2.200  (a)  revised 6668 

2.205  (a),  (d),  (g)  and  (h)  revised 

6668 

9.35  (a)(1).  (2)  and  (3)  revised 3985 

20.1002  Revised 4132 

20.1003  Amended 4133 

20.1301  (a)  revised 4133 

20.1903  (b)  revised 4133 

35.8  (b)  revised  (0MB  numbers) 

4133 

35.75  Revised 4133 

35.315  (a)(6)  removed 4133 

35.415  (a)  introductory  text  and 

(1)  revised;  (a)(5)  removed 4133 

40  Authority  citation  revised 6669 

40.4  Amended 6669 

40.38  Added 6669 

70  Authority  citation  revised 6669 

70.1  (e)  added 6669 

70.4  Amended 6669 

70.40  Added 6669 

71.18  Revised 5911 

71.22  Revised 5912 

71.53  Revised 5913 

76  Authority  citation  revised 6669 

76.4  Amended 6669 

76.10  (b)  revised 6669 

76.21  (b)  revised 6669 

76.22  Added 6670 

76.31  Revised 6670 

76.35  (n)  revised 6670 

76.36  Heading  and  (a)  revised 6670 

76.43  Revised 6670 

76.45  (a)  revised 6670 

76.55  Revised 6670 

76.60  (c)(1)  and  (dKD  removed;  (i) 

revised 6670 

76.66  (c)  revised 6670 

76.68  (b)  revised 6670 

76.72  (d)  revised 6670 

76.76  (aK2)  revised 6671 

76.111  Revised 6671 

76.113  (c)  revised 6671 

76.131  Revised 6671 

150.20  (b)(2).  (3)  and  (4)  redesig- 
nated as  (bX3).   (4)  and  (5): 

(a),  (b)  introductory  text.  (1). 
new  (3).  new  (4)  and  (c)  intro- 
ductory text  revised;  new 
(b)(2)  added 1665 
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170.31  Amended 1665 

Proposed  Rules: 

2 6672 

40 6672 

70 6672 

73 7721 

76 6672 

170 8885,  10626 

171 8885,  10626 

430 4200.  4202,  5782,  7834,  8189.  13842 

431 6888 

835 5883,8190 

960 4941.  13355 

WM^ 4404 

T545. 2252 

TITLE  11 -FEDERAL  ELECTIONS 

Ctiapter  I— Federal  Election 
Commission  (Parts  1—9099) 

111  Authority  citation  revised 11317 

111.24  Added 11317 

Proposed  Rules: 

100 13355 

114 13355 

TITLE  12-BANKS  AND  BANKING 

Chapter  I— Comptroller  of  the 
Currency,  Department  of  the 
Treasury  (Parts  1—199) 

4  Authority  citation  revised 6452 

4.6  Added;  interim 6452 

13  Added 13283 

19  Authority  citation  revised 3199 

19.240—19.241  (Subpart  O)  Added 

.....3200 

Chapter  II— Federal  Reserve 
System  (Parts  200-299) 

203.3  (a)(l)(ii)  amended 3603 

203  Appendix  A  and  Supplement 

I  amended 3604 

207  ore  margin  stock  lists 3773 

208  Authority  citation  revised 6452, 

13285 
208.8  (k)  removed 9911 

208.24  Added 9911 

208.25  Added 13286 

208.26  Added;  interim 6452 

208.129  Added 13285 


211  Authority  citation  revised 13286 

211.24  Heading  revised;  (h)  added 

13286 

215.2  (d)  introductory  text,  (1), 

(2)  and  (3)  redesignated  as 
(d)(1)  introductory  text,  (i), 
(li)  and  (iii);  new  (d)(2),  new 

(3)  and  (e)(3)  added 13298 

215.4  (a)(2)  introductory  text  re- 
vised  13298 

220  OTC  margin  stock  lists 3773 

221  OTC  margin  stock  lists 3773 

224  OTC  margin  stock  lists 3773 

225.1—225.7  (Subpart  A)  Revised 

9319 

225.11—225.17  (Subpart  B)  Re- 
vised   9324 

225.21—225.28  (Subpart  C)  Revised 

9329 

225.31  (d)(2)(ii)  amended 9338 

225.32  Removed 9338 

226.41—226.44  (Subpart  E)  Re- 
vised   9338 

225.51  Removed 9341 

225.61—225.67  (Subpart  G)  Head- 
ing revised 9341 

225.71—225.73  (Subpart  H)  Re- 
vised   9341 

225.125  (f)  and  (g)  revised 9343 

225.146  (a)  amended 9343 

226  Appendix  C  revised 9343 

226  Supplement  I  amended... 10196,  10197, 

10198.  10199 
229.2  (e)  concluding  text  and  (s) 
revised;  (pp)  redesignated  as 

(qq);  new  (pp)  added 13809 

229.13  (gXD  introductory  text 
and  (ii)(A)  amended; 
(g)(l)(iKB),  (E)  and  (h)(4)  re- 
vised; (g)(l)(ii)(A)  designa- 
tion and  (B)  removed;  (g)(4) 
redesignated   as   (g)(5);    new 

(g)(4)  added 13809 

229.16  (c)(2)(i)(B)  revised 13810 

229.19     (a)(1)     revised;     (aX5)(ii) 

amended 13810 

229.30  (c)  revised 13810 

229.34  Heading  and  (c)(4)  revised; 

(f)  added 13810 

229.36  Heading  and  (e)(l)(ii)  re- 
vised; (c)  amended 13810 

229.39  (b)  revised 13810 

229.42  Revised 13810 

229.43  Added 13810 

229  Appendix  C  amended 13811 

229  Appendix  E  amended 13816 
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ISA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1997  THROUGH  MARCH  31.  1997 


TITLE  12  Chapter  ll-Con. 

229  Appendix  E  amended 13817 

229  Appendix  E  amended 13818 

265.4  (a)(4)  added 14792 

Chapter  III— Federal  Deposit  In- 
surance Corporation  (Parts 
300-399) 

304.1  Amended 4896 

304.2  Revised 4896 

304.3  Revised 4896 

304.4  Revised 4896 

304.5  Revised 4897 

304  Appendix  A  revised 4897 

304  Appendix  B  removed 4899 

335  Re  vised 6856 

337  Authority  citation  revised 6453 

337.12  Added;  interim 6453 

344  Revised 9919 

350.3  Revised 10200 

350.4  Revised 10200 

350.5  Re  vised 10200 

350.6  Revised 10200 

350.12  Revised 10201 

368  Added 13287 

Ct)apter  V— Office  of  Thrtft  Super- 
vision. Department  of  tt>e  Treas- 
ury (Parts  500-599) 

502  Authority  citation  revised 3780 

502.1  (f)  revised 3780 

516.3  (a)(l)(i),  (bKlXi)  and  (c)  re- 
vised   3780 

562.4  (bXD  and  (cK4)  revised 3780 

563  Authority  ciUtion  revised 6453 

563.41  (eK2Kil)(A)  revised 3781 

563.171  Added;  interim 6453 

565.4  (bX2)(iiiKB).  OMUiXB)  and 

(c)(2)  revised 3781 

574.9  (aK5)(i)(A)  revised 3781 

CtKipter  Vl-Form  Credit 
Administration  (Parts  600-699) 

611.1135  (bKD  corrected 13213 

613  Authority  ciUtion  revised 4441 

613.3000—613.3030  (Subpart  A)  Re- 
vised   4441 

Regrulation  at  62  FR  4441  e».  3- 

11-97 11071 

613.3100—613.3200  (Subpart  B)  Re- 
vised   4442 

Regulation  at  62  FR  4442  ett.  3- 

11-97 11071 

613.3110—613.3120  (Subpart  D)  Re- 
moved   4441 


Regrulation  at  62  FR  4441  eff.  3- 

11-97 11071 

613.3145—613.3175  (Subpart  E)  Re- 
designated as  626 4441 

Regulation  at  62  FR  4441  eff.  3- 

11-97 11071 

613.3200  (Subpart  C)  Revised 4444 

Regulation  at  62  FR  4444  eff.  3- 

11-97 11071 

613.3200  Correctly  designated 11071 

614.4010  (d)(4)  and  (5)  amended; 

(d)(6)  and  (7)  added 4445 

Regulation  at  62  FR  4445  eff.  3- 

11-97 11071 

614.4020  (a)(4)  and  (5)  amended; 

(a)(6)  and  (7)  added 4445 

Regulation  at  62  FR  4445  eff.  3- 

11-97 11071 

614.4233  Introductory  text  re- 
vised   4445 

Regulation  at  62  FR  4445  eff.  3- 

11-97 11071 

614.4610  Amended 4445 

Regulation  at  62  FR  4445  eff.  3- 

11-97 11071 

614.4700—614.4900      (Subpart      Q) 

Heading  amended 4445 

RegvQation  at  62  FR  4445  eff.  3- 

11-97 11071 

614.4700  (a)  introductory  text,  (b) 

and  (h)  amended 4445 

Regulation  at  62  FR  4445  eff.  3- 

11-97 11071 

614.4710  Introductory  text,  (a)(1) 
introductory  text,  (i),  (il), 
(3).  (5),  (b)(1)  and  (c)  amended 

Regulation  at  62  FR  4445  eff.  3- 

11-97 11071 

614.4720        Introductory        text 

amended 4445 

Regiilation  at  62  FR  4445  eff.  3- 

11-97 11071 

614.4800  Amended 4445 

Regulation  at  62  FR  4445  eff.  3- 

11-97 11071 

614.4810  (a)  introductory  text  and 

(b)  amended 4445 

Regulation  at  62  FR  4445  eff.  3- 

11-97 11071 

614.4900  (a)  through  (d)  and  (1) 

amended 4445 

Regulation  at  62  FR  4445  eff.  3- 

11-97 11071 

615  Authority  citation  revised 4445 
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615.5200  (a)  and  (b)  introductory 

text  revised .4446 

Regulation  at  62  FR  4446  eff.  3- 
11-97 11071 

615.5201  (g)  amended;  (j)(5)  and 
(6)  redesignated  as  (j)(6)  and 

(7);  new  (j)(5)  added 4446 

Regulation  at  62  FR  4446  eff.  3- 

11-97 11071 

615.5205  Revised 4446 

Regulation  at  62  FR  4446  eff.  3- 

11-97 11071 

615.5210  (e)(7)  and  (f)(2)(i)(C)  re- 
vised; (e)(10)  added; 
(f)(2)(i)(D)  and  (v)(D)  re- 
moved; (f)(2)(vXE)  redesig- 
nated as  (f)(2XvXD) 4446 

Regulation  at  62  FR  4446  eff.  3- 

11-97 11071 

615.5216  Removed 4446 

Regulation  at  62  FR  4446  eff.  3- 

11-97 11071 

615.5220  (f)  removed;  (g),  (h)  and 
(i)  redesignated  as  (f),  (g)  and 
(h);    (d),    (e)    and    new    (f) 

amended 4446 

Regulation  at  62  FR  4446  eff.  3- 

11-97 11071 

615.5230  (bXl)  amended 4446 

Regulation  at  62  FR  4446  eff.  3- 

11-97 11071 

615.5240  (b)  removed;  introduc- 
tory text  and  (a)  redesig- 
nated as  (a)  and  (b);  new  (a) 
and  new  (b)(2)  revised;  (b)(3) 

and  (c)  added 4446 

Regulation  at  62  FR  4446  eff.  3- 

11-97 11071 

615.5250  (c)  removed;  (d)  and  (e) 
redesignated  as  (c)  and  (d); 
(aX4Xii),  (iii)  and  new  (cX3) 

amended 4447 

Regulation  at  62  FR  4447  eff.  3- 

11-97 11071 

615.5270  Amended 4447 

Regulation  at  62  FR  4447  eff.  3- 

11-97 11071 

615.5280  (a)  corrected 13213 

615.5301—615.5336  (Subpart  K)  Re- 
vised   4447 

Regulation  at  62  FR  4447  eff.  3- 

11-97 11071 

615.5330  (bXl)  corrected 11071 

615.5350—615.5354      (Subpart      L) 

Added 4448 


Regulation  at  62  FR  4448  eff.  3- 

11-97 11071 

615.5355-615.5361     (Subpart     M) 

Added 4449 

Regulation  at  62  FR  4449  eff.  3- 

11-97 11071 

618.8005  (a)  and  (b)  amended 4450 

Regulation  at  62  FR  4450  eff.  3- 

11-97 11071 

618.8440  (bX6)  amended 4450 

Regulation  at  62  FR  4450  eff.  3- 

11-97 11071 

619.9030  Removed 4450 

RegvUation  at  62  FR  4450  eff.  3- 

11-97 11071 

619.9040  Removed 4450 

Regulation  at  62  FR  4450  eff.  3- 

11-97 11071 

619.9065  Removed 4450 

Regulation  at  62  FR  4450  eff.  3- 

11-97 11071 

619.9080  Removed 4450 

Regulation  at  62  FR  4450  eff.  3- 

11-97 11071 

619.9090  Removed 4450 

RegiQation  at  62  FR  4450  eff.  3- 

11-97 11071 

619.9100  Removed 4450 

Regulation  at  62  FR  4450  eff.  3- 

11-97 11071 

619.9120  Removed 4450 

Regulation  at  62  FR  4450  eff.  3- 

11-97 11071 

619.9150  Removed 4450 

Regulation  at  62  FR  4450  eff.  3- 

11-97 11071 

619.9160  Removed 4450 

Regulation  at  62  FR  4450  eff.  3- 

11-97 11071 

619.9190  Removed 4450 

Regulation  at  62  FR  4450  eff.  3- 

11-97 11071 

619.9220  Removed 4450 

Regulation  at  62  FR  4450  eff.  3- 

11-97 11071 

619.9270  Removed .1 4450 

Regulation  at  62  FR  4450  eff.  3- 

11-97 11071 

619.9280  Removed 4450 

Regulation  at  62  FR  4450  eff.  3- 

11-97 11071 

619.9300  Removed 4450 

Regulation  at  62  FR  4450  eff.  3- 

11-97 11071 

619.9310  Removed 4450 
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CHANGES  JANUARY  2.  1997  THROUGH  MARCH  31,  1997 


TITLE  12  Chapter  VI -Con. 

Regrulation  at  62  FR  4450  eff.  3- 
11-97 11071 

620.1  (0).  (p)  and  (q)  redesignated 
as  (p),  (q)  and  (r);  new  (o) 
added  (effective  date  pend- 
ing)  15092 

620.2  (a).  (b)(3)(l)  and  (f)  through 
(i)  revised  (effective  date 
pending) 15092 

620.4  (b)  revised  (effective  date 
pending) 15093 

620.5  (d)(l)(ix)  and  (g)(4)(ii)  re- 
vised   4451 

Regiilation  at  62  FR  4450  eff.  3- 

11-97 11071 

(g)(2)(vl)  revised  (effective  date 
pending) 15093 

620.10—620.11  (Subpart  C)  Head- 
ing revised  (effective  date 
pending) 15093 

620.15—620.17  (Subpart  D)  Added 

(effective  date  pending) 15093 

620.20—620.21  (Subpart  D)  Redes- 
ignated as  620.20—620.21 
(Subpart  E)  (effective  date 
pending) 15093 

620.20   (c)    removed;    (b)    revised 

(effective  date  pending) 15094 

620.30—620.31  (Subpart  E)  Redes- 
ignated as  620.30—620.31 
(Subpart  F)  (effective  date 
pending) 15093 

620.40  (Subpart  F)  Redesignated 
as  620.40  (Subpart  G)  (effec- 
tive date  pending) 15093 

626  Redesignated  from 

613.3145—613.3175  (Subpart  E) 

4441 

Authority  citation  added 4451 

Regulation  at  62  FR  4441  eff.  3- 
11-97 11071 

626.6025  (b)  amended 4451 

Regulation  at  62  FR  4451  eff.  3- 
11-97 11071 

630  Authority  citation  revised 15094 

630.3  (f)  and  (g)  redesignated  as 
(g)  and  (h);  new  (0  added  (ef- 
fective date  pending) 15094 

Chapter  VII— National  Credit 
Union  Administration  (Parts 
700-799) 

701.1  Revised 5316 

704  Revised 12938 


709.5  (b)(7)  and  (8)  revised;  (b)(9) 

added 12949 

741.219  Added T. 12949 

790.2  (b)(4)  revised 8155 

792  Authority  citation  revised 8156 

792.2  (f)  revised 8156 

Ctiapter  IX— Federal  Housing 
Finance  Board  (Parts  9(X)— 999) 

931.5  Revised;  interim 6861 

932  Authority  citation  revised 9 

932.40  Revised 9 

932.41  Revised 9 

935  Authority  citation  revised 12079 

935.1  Amended;  interim 8871,  12079 

935.13  (a)(3)  revised;  interim 8871 

935.20—935.24    (Subpart    B)    Re- 
vised  12079 

Ctiapter  )(VIII— Community  Devel- 
opment Financial  Institutions 
Fund,  Department  of  ttie  Treos- 
ury  (Part  1800-1899) 

1806  Revised;  interim 10672 

Proposed  Rules: 

25 12730 

202 56 

204 11117 

205 3242 

208 12730,  15272 

209 11117,  15297 

211 12730 

213 62,  7363 

216 , 15300 

225 2622 

226 5183 

250 15272 

312 6139 

328 6142 

360 7725 

369 12730 

614 13842 

627 13842 

650 8190 

700—799  (Ch.  Vn) 11773.  11778 

701 11779 

712 11779 

740 11779 
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TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

Ct>apter  I— Small  Business 
Administration  (Parts  1—199) 

107  Authority  citation  revised 11759 

107.50  Amended 11759 

107.710  Revised 11760 

120.410  (c)  and  (d)  amended;  (e) 

added;  interim 302 

121  Waiver 3985,  6453,  6454 

Authority  citation  revised 11318 

121.103   (b)(5)   introductory   text 

revised 11318 

Proposed  Rules: 

107 6147 

120 8640 

121 2979,  6499 

125 2979 

TITLE  14-AERONAUTICS  AND 
SPACE 

Chapter  I— Federal  Aviation  Ad- 
ministration, Department  of 
Transportation  (Parts  1  —  199) 

13  Authority  citation  revised 4134 

13.305  (d)  table  revised 4134 

21  Special  FAA  conditions 4134 

Interpretation 9923 

21.431  (b)  amended 13253 

23  Special  FAA  conditions 7922 

25  Special  FAA  conditions 11072 

25.807  (f)(2).  (3),  (g)(7)  and  (9)  cor- 
rected  1817 

25.810  (d)(3)  corrected 1817 

25.1303  (b)(4)  amended 13253 

27  Special  FAA  conditions 4134 

33  Special  FAA  conditions 7335 

39.13 11,  16,  303,  306,  308,  601,  603.  606, 

1039,  1040,  1043,  1045.  1276,  1278, 

1279,  2008.  2011,  2553,  2898,  3202. 

3206.  3210,  3447,  3448.  3450.  3452. 

3604.  3605.  3606.  3607.  3608.  3783. 

3785.  3988,  3989.  3992.  3994.  3995. 

3997.  3999.  4000.  4001.  4003.  4004. 

4138.  4900.  4901.  4903.  4906.  4907. 

4909.  5144.  5146.  5743.  5744.  5745. 

5747.  5751.  5753.  5754.  6456.  6458, 

6461.  6709.  6863,  7153,  7340,  7342. 

7344.  7666.  7668.  7670.  7925.  7927. 

7929,  7931.  7933,  7935,  8157,  8158, 


8160,  8162,  8614.  8616.  8618.  8872. 
8874.  9069.  9076,  9360,  9362,  9680, 
9928,  10201,  11319,  11320.  11762, 
11764,  11765.  12082.  12532.  12534. 
12740.  12741.  12950.  14288.  14289. 
14794,  14795,  15095.  15098 

Corrected 1384.  3739,  7339,  7671,  8368 

61.4  Revised 13790 

61.51  (c)(2)(i)(B)  redesignated  as 
(c)(2)(i)(C);  new  (c)(2)(i)(B) 
added 13790 

61.55  (b)(3)  revised 13790 

61.56  (d)  removed;  (e)  redesig- 
nated as  (d);  new  (d)  revised; 

new  (e)  added 13790 

61.57  (e)(2)  revised 13790 

61.64  (b)(2).  (c)(2)  and  (e)(10)  re- 
vised  13790 

61.65  (g)(1)  and  (2)  revised 13790 

61.109  (h)  redesignated  as  (0 13790 

61.129  (b)  revised 13790 

61.157  (g)  revised 13791 

61.197  (b)  revised 13791 

71.1 309.  608.  609.  1046,  1047,  1048,  1828. 

1829.  2265,  2266.  2900.  3787.  3788. 
4139.  4140.  4632.  4633.  5147.  5148. 
5149.  5150,  5756.  5757.  6462.  6463. 
6464.  6465.  6466.  6700.  6710.  6864, 
6865,  7345.  7346,  7347,  7348,  7349, 
7672,  7673,  7674.  8163.  8368.  8369, 
8370,  8619,  9363,  9364.  9929.  10425. 
10426,  10427,  11074,  11075.  11077, 
11078,  11767,  12083.  12535,  12536, 
12537,  12638,  12539,  12743,  13537, 
14290,  14291,  14292,  14293,  14294, 
14295,  14296,  14797,  14798,  14799 

Corrected 1827.  2899,  5757.  6711.  7671. 

8085.  8619.  9681,  10683,  13734 

73.25 11768,  14633 

73.26 4142 

73.29 4141 

73.43 7350 

74.48 14633 

91  SFAR  No.  78  Added 1205 

Technical  correction 7674. 11768, 

12687 
SFAR  No.  50-2  reinstated  and 

amended 8864 

91.23  (b)(l)(ii)  revised 13253 

91.323  (a)(1)  revised 13253 

93  Technical  correction 11768, 12687 

93.301  Corrected 2445 

Regulation  at  61  FR  68330  eff. 
date  delayed  to  1-31-98 8864 
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TITLE  14  Chapter  l-Con. 

93.305  Regrulation  at  61  FR  69330 
eff.  date  delayed  to  1-31-98 

93.307  Reg:ulation  at  61  FR  69331 
eff.  date  delayed  to  1-31-98 

8864 

95 10203 

97.21—97.35 1050.  1051,  1052,  3453,  3455, 

3456.  5152,  5155,  6712,  6713,  6714, 

9682,  9684,  11079,  14297,  14299 

Corrected 2445 

107  Technical  correction 1024 

107.3  (e)  revised 13744 

108  Technical  correction 1024 

108.7  (c)(4)  and  (5)  revised 13744 

109.3  (c)  revised 13744 

119  SFAR  No.  78  Added 1205 

Technical  correction 7674 

119.3  Amended 13253 

119.5  (k)  and  (1)  added 13253 

119.9  (b)  revised 13253 

119.21  (a)(1)  revised 13254 

119.35  Revised 13254 

119.36  Added 13254 

119.67  (e)  revised 13255 

119.71  (b)  introductory  text  and 

(d)  introductory  text  revised; 

(f)  amended 13255 

121  SFAR  No.  78  Added 1205 

Technical  correction 7674,  11768, 

12687 
SFAR  No.  50-2  reinstated  and 

amended 8864 

SFAR  80  added 13255 

121.2     (d)(l)(iv)     and     (e)(l)(iv) 

added 13256 

121.99  Revised 13256 

121.137  (c)  revised 13256 

121.139  (a)  revised 13256 

121.305  (f)  amended;  (j)  revised 13256 

121.310  (b)(2)(i)  and  (ii)  amended; 

(b)(2)(iii)  added 13256 

121.333  (c)(2)  revised 13256 

121.402  (a)  amended 13791 

121.412  (c)(1)  corrected 3739 

121.413  (c)(1)  corrected 3739 

121.414  (c)(1)  corrected 3739 

121.431  (aK2)  revised 13791 

121.437  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  amend- 
ed  13257 

121.441  Amended 13791 

121.590  (a)  amended 13257 

121.713  (b)(2)  revised 13257 

125.71  (f)  revised 13257 

129.31  Added 13744 


135  Authority  citation  revised 1205 

SFAR  No.  78  Added 1205 

Technical  correction 7674,  11768. 

12687 
SFAR  No.  50-2  reinstated  and 

amended 8864 

135.2  (d)(l)(i)  introductory  text, 
(2)(i)  introductory  text  and 
(e)(l)(ii)   amended;    (d)(l)(iv) 

and  (eKl)(iv)  added 13257 

135.21  (f)  revised 13257 

135.25  (b)  amended 13257 

135.64  (a)  designation  and  (b)  re- 
moved  13257 

135.153  (a)  revised;  (b)  removed 

13257 

135.324  (b)(4)  revised 13791 

135.338  (c)(1)  corrected 3739 

135.339  (a)(2)  corrected 3739 

135.340  (a)(2)  corrected 3739 

135.427  (d)  added 13257 

142.11  (e)(4)  removed;  (e)(5)  redes- 
ignated as  (e)(4) 13791 

142.53  (a)(7)(ii)  revised 13791 

187.1  Amended 13503 

187.15  (d)  added 13503 

187  Appendix  B  added 13503 

191  Revised 13744 

Chapter  II— Office  of  tt)e  Sec- 
retary, Department  of  Transpor- 
tation (Aviation  Proceedings) 
(Ports  200-399) 

217.5  (bK12)  and  (13)  added 6718 

241  Sec.  1^5  (c)(7),  (8)  and  (18)  re- 
vised   6718 

Sec.  19-6  (b)  introductory  text 

revised 6719 

382.39  (a)(2)  corrected 17 

383  Added 6720 

Chapter  V— National  Aeronautics 
and  Space  Administration  (Parts 
1200-1299) 

1217  Revised 6467 


Proposed  Rules: 


21. 


.5076 


23 5652.7950 

25 5076,  12119 

39. ...343,  945,  947,  949,  951.  1061.  1298.  1299, 
1695,  1859,  1861,  1864,  1866,  2324, 
2981,  2982,  3832,  3834.  3836,  3837, 
4203,  4205.  4206,  4208.  4211.  4213. 
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4217.  4218.  4941.  4944.  5186.  5350. 

5783.  5785.  5787,  6499,  6502,  6504. 

6746,  6888.  6890,  6892,  7180.  7182. 

7184,  7373.  7375,  7377,  7378,  7380, 

7382,  7384,  7385,  7387,  7727,  7729, 

7730,  7731,  8196,  8198,  8408,  8644, 

8646,  8648.  8650.  9111.  9113,  9388, 

9390,  10224,  10226,  10228.  10231. 

10233.  10236,  10237,  10240,  10488, 

10490,  10492,  10754,  10756,  11384, 

11386,  11388,  11390,  11392.  12121. 

12123.  12126.  12768.  12771.  12774, 

12979,  14047.  14369.  14361.  14363, 

14365.  14368,  14369,  14371,  14373. 

15129.  15133 

71. ..70.  347.  348.  1063.  1064,  1065,  1066,  1067, 

1068,  1069,  1070,  1071,  1072,  1073. 

1698.  1699.  3629.  3630.  3631.  3632. 

3840.  3841.  3842,  3843,  3844,  3845, 

3846,  4220,  4668,  5074,  5188,  5194, 

5195,  5937,  5938,  5939,  6506,  6507, 

6508,  6747.  6748.  6894.  6895.  7389. 

7733.  7734.  7736.  7736,  7737.  7739, 

7740.  7741.  8410.  8514,  9392,  9393, 

9394,  9395,  9396,  9397,  9398,  9399, 

9400,  9720,  9995,  11120,  11121,  11122, 

11123,  11124,  11125,  11126,  11127, 

11128,  12578,  12892,  13562,  13563, 

14375 

91 5076 

107 13262 

108 12724,  13262 

119 5076,7299 

121 5076 

126 5076 

135 5076.  5788 

221 10758 

243 11789 

250 10758 

293 10758 

300 5094 

302 5094 

401 ;... 13216 

411 13216 

413 13216 

415 13216 

417 13216 


TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

Chapter  Vll-Bureau  of  Export 
Administration,  Department  of 
Commerce  (Parts  700—799) 

738  Supplement  No.  1  amended 


740  Supplement  No.  1  amended 


.6683 

6685 

744  Authority  citation  revised 4910 

744.1  (c)  added 4910 

744  Supplement  No.  4  added 4910 

746.2  (b)(4)  added 9364 

770  (k)  amended 6686 

772  Amended 6686 

774  Supplement  No.  1,  Category  1 

amended  (ECCN  1C350) 6686 

Supplement  No.  1,  Category  1 
amended  (ECCN  1C995) 


Chapter  Vlli— Bureau  of  Eco- 
nomic Analysis,  Department  of 
Commerce  (Parts  800—899) 

801.10  Revised 1667 

Chapter  IX— National  Oceanic 
and  Atmospheric  Administra- 
tion. Department  of  Commerce 
(Parts  900-999) 

902.1    (b)    table   amended   (0MB 

numbers).. 1831,  13299,  13986 

921.1  (f)  amended 12540 

921.20  Amended 12540 

921.31  Amended 12540 

921.32  (c)  amended 12541 

921.50  (b)  amended 12641 

921.60  (b)  amended 12541 

921.70  (b)  amended 12541 

922  Nomenclature  change 3789 

922.1     Revised     (effective     date 

pending) 4607,  14815 

922.3    Amended    (effective    date 

pending) 4607 

922.40  Revised    (effective    date 
pending) 4607,  14816 

922.41  Revised    (effective    date 
pending) 4607.  14815 
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TITLE  15  Chapter  IX-Con. 

922.42  Revised  (effective  date 
pending) 4607,  14815 

922.43  Revised  (effective  date 
pending) 4607,  14815 

922.44  Revised  (effective  date 
pending) 4607,  14815 

922.45  (a)  revised  (effective  date 
pending) 4607 

922.47  (b)  revised  (effective  date 
pending) 4607 

922.48  (a)  and  (b)  revised  (effec- 
tive date  pending) 4607 

922.49  Revised  (effective  date 
pending) 4608 

922.50  (aKl)  introductory  text 
and  (iii)  amended  (effective 

date  pending) 4608 

922.160—922.167  (Subpart  P) 
Added  (effective  date  pend- 
ing)  4608 

922.180—922.187  (Subpart  Q) 
Added  (effective  date  pend- 
ing)  14815 

923  Authority  citation  revised 12541 

923.121  (a)  amended;  (g)  revised 
12541 

923.122  (b)(9)  added 12641 

930  Authority  citation  revised 12541 

930.130  (b)  removed;  (c)  and  (d) 

redesignated  as  (b)  and  (c) 12541 


Proposed  Rules: 

304 14049 

403 14050 

TITLE  16-COMMERCIAL 
PRACTICES 

Chapter  I— Federal  Trade 
Commission  (Parts  0—999) 

305.9  (a)  revised 5318 

423.2  (b)  revised;  interim 5731 

423.8  (g)  added;  interim 5731 

Chapter  II— Consumer  Product 
Safety  Commission  (Parts 
1 0X)- 1799) 

1507.3  Regulation  at  61  FR  67200 

eff.  2-^97 4910 


Proposed  Rules: 


308. 


.11750 


425 15135 

436 9115 

601 9123 


1210. 
1700. 


.2327 
.8659 
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TITLE  17-COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I— Commodity  Futures 
Trading  Commission  (Parts 
1-199) 


Page 
.19530 
.50431 

...7675 


...4639 
.10444 


19155 
...4640 


19156 


...4641 
...4641 
43001 
.10433 


1  Fee  schedules 

Clarification 

Advisory 

1.10  (a)(2)(i)(A).  (B).  (ii)(A).  (B). 
(3)(i).  (iiXA).  (b)(1),  (2)(i). 
(ii)(A).  (c).  (d)(2)(v).  (3)  (f) 
heading,  (1),  (g)(5).  (j)(8)(i)(B) 
and  (ii)(B)  revised;  (d)(2)(vl) 
redesignated  as  (d)(2)(vli); 
new    (d)(2)(vl)    added;    (g)(3) 

and  (i)  removed 

(b)(2)(iii)  added;  (c).  (d)(4). 
(g)(1)  and  (2)  revised;  eff.  4-7- 
97 

1.12  (b)(2)  amended;  (b)(3)  redes- 
ignated as  (b)(4);  new  (b)(3), 
(f)(4)  and  (5)  added;  (g)  intro- 
ductory text.  (1)  and  (2)  re- 
vised  

(b)(4)  revised 

1.17  (e)(l)(ii).  (h)(2)(vl)(C)(2), 
(vli)(A)(2).  (B)(2),  (viii)(A)(2) 
and  (3)(ii)(B)  amended; 
(e)(l)(iii).  (h)(2)(vl)(C)(J). 
(vliKA)(J).  (B)(3),  (viii)(A)(J). 
(3)(ii)(C).  (v)(C)  and  (D)  re- 
designated as  (eXlKiv). 
(h)(2)(vl)(C)(4).  (viiXAKO. 
(B)(4),  (vHi)(A)(4),  (B)(4), 
(viii)(A)(4),  (3)(ii)(D).  (v)(D) 
and  (E);  (aXl),  (cX5)(xlli), 
new  (hX2)(vii)(AX<)  and  new 
(B)(4)  revised;  new  (eXlXlii). 
(hX2XviXCXJ).  (vliXAXJ). 
(C).  (viii)(J),  (3XiiXC)  and 
(vXC)  added 

(d)  introductory  text  revised; 
(dX3)  removed 

1.18  (a)  and  (b)  revised 

1.35  (d)(7)  revised 

1.41  (c)  revised;  eff.  4-7-97 

(b)  introductory  text,  (1) 
through  (5)  and  concluding 
text  redesignated  as  (b)(l)(i) 
introductory  text,  (A) 
through  (E)  and  (ii);  new 
(b)(l)(i)  amended;  new 
(bXlXli)  revised;  new  (b)(2). 

Note:  Boldtoc*  pog*  numbws  Indteal*  1996  chong**. 


new  (3)  and  new  (4)  added; 

eff.  4-7-97 10439 

1.41b  (b)  revised;  eff.  4-7-97 10439 

1.52  (a)  revised 4641 

1.58  Re  vised 19157 

3  Technical  correction 26253 

Authority  citation  revised 4641 

3.33  (cXl)  revised 4642 

3.34  (bX3Xii)  removed;  (bX3Xiii) 
introductory  text  and  (A)(J) 
revised 20131 

3  Appendix  A  amended 55625 

4  Interpretation 42146,  65940 

Comment  period  extension 54731 

Technical  correction 56271 

5  Fee  schedules 19530 

Authority  citation  revised 10440 

5.1  Added;  eff.  4-7-97 10440 

5  Appendix  D  amended;  eff.  4-7- 

97 10441 

10.84  (b)  amended 21954 

10.102  (eX2)  amended 21954 

15.00  (bXlXii)  revised;  eff.  4-14-97 
,6113 

15.01  (d)  revised;  eff.  4-14-97 6113 

(dXD  corrected 13301 

18.03  Added;  eff.  4-14-97 6114 

18.04  Introductory  text  revised; 
(d)  removed;  eff.  4-14-97 6114 

Corrected 13301 

19.00  (aXl)  revised;  eff.  4-14-97 6114 

(aXD  corrected 13301 

30  Appendix  C  amended 64969 

Appendix  C  amended 8877,  10447. 

10449.  10450 

31  Fee  schedules 19530 

31.13  (m)  revised;  efT.  4-7-97 10446 

140.20  (a)  amended 21955 

140.24  (a)(6)  amended 21955 

140.735-«  (bX3).  (cX2).  (e)  and  (f) 

amended 21955 

(bX3)  corrected 13302 

143  Authority  citation  revised 55566 

143.1  Revised 55566 

143.8  Added 55566 

145.5  (dXlXiXG)  removed 4642 

147.3  (b)(4XlXAX7)  removed 4642 

156.4  Added 41498 

C^hapter  II— Securities  and  Ex- 
change Commission  (Parts 
200-399) 

200.30-3  (a)(6)  revised 542 

(a)(61)  and  (62)  added 1385 

200.30-4  (aXll)  added 20721 

200.30-5  (aXSXiiXB)  amended 49011 
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TITLE  17  Chapter  ll-Con. 

200.30-7  (a)(3)  corrected ISJM 

200.30-14  (k)  added 56892 

200.80  (c)(3)  added 24654 

201  Technical  correction 59930 

201.1001  (Subpart  E)  Added 57774 

202.3a  Introductory  text  amend- 
ed  49959 

202.8  Added 4105 

210  Authority  citation  revised 6063, 

12749 

210.1-02  (d)  revised;  eff.  4-17-97 12749 

210.3-05  (a)(3)  and  (b)  revised 54514 

210.3-16  Removed 30401 

210.4-O5  Removed 30401 

210.4-06  Removed 30401 

210.4-Oe  (n)  added;  eff.  4-11-97 6063 

210.4-10  (b)  revised;  (c)  through 
(h)  removed;  (i)  and  (j)  redes- 
ignated as  (c)  and  (d) 30401 

210.11-01  (b)  and  (c)  revised 54514 

211  Staff    Accounting    Bulletin 

No.  97  added 40721 

228  Authority  citation  revised 6064 

228.10  (g)  added;  eff.  4-11-97 6064 

228.310    (c)    and    (d)(1)    revised; 

(dX2)  removed;  (d)(3)  redesig- 
nated as  (d)(2) 54515 

Note  2  amended;  eff.  4-11-97 6064 

228.405  (a)  amended;  (a)(1)  and  (2) 

revised 30391 

228.502  (aK2)  revised 24654 

(dXl)  introductory  text  and  (i) 

revised;  (d)(2)  amended 542 

228.508(i)  amended;  (j)  added 543 

(j)  corrected 11323 

228.601  (cKlKvi)  Note  1  and  Note 

2  amended 24654 

Table  amended:  (b)(7).  (14)  and 

(28)  removed 30401 

228.701  (e)  added 54506 

229  Authority  citation  revised 6064 

229.305  Added;  eff.  4-11-97 6064 

229.405  (aXl)  and  (2)  revised 30391 

229.501  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)(8) 
amended 30401 

229.502  (aK2)  revised 24654 

(dXl)  introductory  text  and  (i) 

revised;  (dH2)  amended.... 543 

229.508  (k)  amended;  (I)  added 543 

(1)  corrected 11323 

229.601  (cXlXvi)  Note  1  and  Note 

2  amended 24654 

Table  amended;  (bK6),  (7).  (14) 

and  (28)  removed 30401 

229.701  (e)  added 54S08 


229.801  (a)  removed 30401 

229.802  (a)  removed 30401 

230.111  (a)  amended 49959 

230.120  Revised 24654 

230.144  (aX3Xiv)        amended; 
(aX3Xv)  added 21359 

(dXD.  (eX3Xii).  (ill),  (iv)  and 
(k)  revised;  eff.  4-29-97 9244 

230.145  (d)(2)  and  (3)  revised;  eff. 
4-29-97  9245 

230.148  Removed 30401 

230.236  (a)  and  (c)(4)  amended 49959 

230.252  (hX2)  revised...., 30401 

(f)  removed 49959 

(e)  revised;  (hXD  amended 67202 

230.253  (b)  redesignated  as  (bXD: 
(b)(2)  added 24654 

230.254  (bXD  amended 67202 

230.255  (aXl)  amended 67202 

230.256  Introductory  text  amend- 
ed  67202 

230.257  Introductory  text  amend- 
ed  67202 

230.259  (a)  amended 67202 

230.300—230.346  Undesignated 

center  heading  removed 30402 

230.300  Removed 30402 

230.302  Removed 30402 

230.304  Removed 30402 

230.306  Removed 30402 

230.310  Removed 30402 

230.312  Removed 30402 

230.314  Removed 30402 

230.316  Removed 30402 

230.318  Removed 30402 

230.320  Removed 30402 

230.322  Removed 30402 

230.324  Removed 30402 

230.326  Removed 30402 

230.328  Removed 30402 

230.330  Removed 30402 

230.332  Removed 30402 

230.334  Removed 30402 

230.336  Removed 30402 

230.338  Removed 30402 

230.340  Removed 30402 

230.342  Removed 30402 

230.344  Removed 30402 

230.346  Removed 30402 

230.402  (a)  and  (c)  amended:  (e) 

revised 30402 

230.406  Note  redesignated  as  Note 

1:  Note  2  added;  (a)  amended: 

(j)  removed 30402 

230.418  (aX4)  amended 543 

230.420  Existing  text  designated 

as  (a);  (b)  added 24655 


Note:  Boldtac*  pog*  numbws  Inclcat*  1996  chang— . 
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230.445—230.447  Undesignated 

center  heading  removed 30402 

230.445  Removed 30402 

230.446  Removed 30402 

230.447  Removed 30402 

230.461  (bK7)  amended 543 

230.464  Heading  revised;  intro- 
ductory text  and  (b)  amend- 
ed  30402 

230.471  Existing  text  designated 
as  (a);  (b)  added 30402 

230.472  (b)  amended 30402 

230.473  (c)  and  (d)  amended 30402 

230.481  (h)  added 24655 

230.482  (aX6)  note  added;  (a)(7) 
note  removed 24655 

230.504  (bXl)  revised 30402 

230.604  (a)  amended 49959 

230.605  (c)  redesignated  as  (cXD; 
(cK2)  added 24655 

230.651  Undesignated  center 
heading  and  section  removed 
30402 

230.652  Removed 30402 

230.653  Removed 30402 

230.654  Removed 30402 

230.655  Removed 30402 

230.656  Removed 30402 

230.702(T)  Removed 30402 

230.703(T)  Removed 30402 

230.902  (aXl)  amended 30402 

230.1001      Undesignated      center 

heading  and  section  added 21359 

231  Interpretive  releases 24651 

232.101  (cX7)  removed;  (c)(8) 
through  (20)  redesigrnated  as 
(c)(7)  through  (19);  eff.  5-5-97 

67202 

232.301  Revised 52284 

Revised 8878 

Corrected 13821 

232.304  Heading,  (a).  (bXD  and  (c) 

revised 24655 

232.311  (c)  removed;  (d)  through 
(1)      redesignated      as      (c) 

through  (h) 30402 

239  Authority  citation  amended 

6070 

239.9  Form  SB-1  amended 67202 

239.10  Form  SB-2  amended 67202 

239.11  Form  S-1  amended;  eff.  4- 
11-97 6070 

239.12  Form  S-2  amended;  eff.  4- 
11-97 6070 

239.14  Form  N-2  amended 24658,  49961 

Note:  BoMIoc*  pog*  numb«n  indicat*  1996  changM. 


239.15A  Form  N-IA  amended 24657, 

49016,49017,49961 
239.17a  Form  N-3  amended..  24658,  49961 
239.17b  Form  N-4  amended. ..24658,  49961 
239.18  Form  S-11  amended;  «ff.  4- 

11-97 6071 

239.23  Form  N-14  amended 49011 

239.25  Form  S-4  amended 54516 

Form  S-4  amended;  eff.  4-11-97 

6071 

239.34  Form  F-4  amended 54516 

Form  F-4  amended;  eff.  4-11-97 
6071 

239.36  Form  F-6  amended 30403 

239.37  Form  F-7  amended 24655,  30403 

Form  F-7  corrected 11323 

239.38  Form  F-8  amended 24655,  30403 

Form  F-9  corrected 11323 

239.39  Form  F-9  amended 24656,  30403 

Form  F-9  corrected 11323 

239.40  Form  F-10  amended. .24656,  30403 
Form  F-10  corrected 11323 

239.41  Form  F-80  amended. .24656,  30403 

239.90  Form  1-A  amended 67203 

239.91  Form  2-A  amended 67203 

239.101  Removed 30403 

239.300  Removed 30403 

239.701  Removed 30403 

240  Phase-in  period  extension 30396 

Authority  citation  amended 48328 

Revised  compliance  dates 63709 

Authority  citation  amended 543, 

6071.  12749 

Revised  compliance  dates 6468 

240.0-9  Revised 49959 

240.0-11  (cXlXii)  revised 49959 

240.10a-l  (e)(5)  introductory  text, 

(6),  (10)  and  (11)  amended 543 

240.10b-6  Removed 543 

240.10b-6A  Removed 543 

240.10b-7  Removed 543 

240.10b-8  Removed 543 

240.10b-18  (aX3Xi)  through  (vi) 
redesignated  as  (aX3Xii) 
through  (vil);  (aX3Xi)  added; 

(aX5)  and  (6)  revised 543 

(aX3)(l)  corrected 11323 

240.  lOb-21  Removed 543 

240.10A-1  Undesignated  center 
heading  and   section  added; 

eff.  4-17-97 12749 

240.11a-l  (b)(3)  amended 544 

240.11Aa3-l  (aX4)  revised 48328 

Regulation  at  61  FR  48328  eff. 

date  delayed  to  1-13-97 1280 

240.11AC1-1  Revised 48328 


173-996(6)  97-2 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1996  THROUGH  MARCH  31.  1997 


TITLE  17  Chapter  ll-Con. 

Regulation  at  61  FR  48328  eff. 
date  delayed  in  part  to  1-13- 

97  and  in  part  to  1-13-97 1280 

Regulation  at  61  FR  48328  eff. 
date  delayed  in  part  to  1-20- 

97 1385 

240.11AC1-4  Added 48331 

Regrulation  at  61  FR  48331  eff. 

date  delayed  to  1-13-97 1280 

Regulation  at  61  FR  48331  eff. 

date  delayed  to  1-20-97 1385 

240. 12b-7  Removed 49959 

240.12b-ll   (b)  amended;   (d)   re- 
vised  30403 

240.12l>-12  (e)  added 24666 

240.12g-l  Amended 21356 

240.12g-4     (aKlKil)     and     (2X11) 

amended 21356 

240.12h-3     (b)(l)(il)     and     (2X11) 

amended 21356 

240.13a-l  Amended 49959 

240.13a-13    Heading    and    (c)    re- 
vised  30403 

240. 13a-17  Removed 30403 

240.13d-7  Removed 49959 

240.13d-101  Amended 49959 

240. 13d-102  Amended 49959 

240.13e-3  (eH3)  amended 24656 

240.13e-4  (eXlMiiXA)  revised 24656 

(hX5)  re  vised 68559 

(hX5Xl)  amended 544 

(hX5Xi)  corrected 11323 

240.13e-102  Amended 24656 

Amended 544 

240.14a-3   (bX2)   redesignated   as 

(bX2Xi):  (bX2Xii)  added 24666 

(bx5Xiii)  added:  eff.  4-11-97 6071 

240.14a-5     (d)     redesignated     as 

(dXl);  (dX2)  added 24656 

240.14a-6  (i)  revised 49960 

240.14a-7  Note  added 24657 

240.14a-101  Amended 49960 

Amended;  eff.  4-11-97 6071 

240.14c^  (d)  added 24657 

240.14C-5  (g)  revised 49960 

240.14C-7  (c)  revised 24657 

24O.14C-101  Amended 49960 

240.14d-l  (d)  revised 30403 

240.14d-5  Authority  citation  re- 
moved  24656 

Note  added 24657 

240.14d-102  Amended 24667 

Amended 544 

240. 14d-103  Amended 24667 

240.15C3-1  (aK7)  removed;  (cX2Xx) 

revised:  eff.  9-1-97 6480 


240.15c3-la  Revised;  eff.  9-1-97 6481 

240.15d-l  Amended 49960 

240.15d-13  Heading  and  (c)  re- 
vised  30403 

240.15d-17  Removed 30404 

240.16a-l  (aX3)  and  (c)(3)  revised; 
(c)(5)  and  (6)  amended;  (c)(7) 

added 30391 

240.16a-2  (b)  and  (dX2)  revised 30392 

240.16a-3  (f)(lXi)  and  (g)  revised; 
(f)(lXii)  and  (Hi)  redesig- 
nated as  (OdXlii)  and  (iv); 

new  (f)(lXll)  and  (j)  added 30392 

(i)  re  vised 30404 

240.16a-4  (b),  (c)  and  (d)  revised 

30392 

240.16a-6  (a)  revised;  (c)  removed 

30392 

240.16a-8    (aXl)    revised;     (b)(3) 

note  added 30392 

240.16a-9  (a)  revised 30393 

240.16a-ll  Added 30393 

240.16a-12  Added 30393 

240.16a-13  Added 30393 

240.16b-l  (c)  removed 30404 

240. 16b-2  Removed 30393 

240.16b-3  Revised 30393 

240.16b-^  Removed 30404 

240.16b-6  (b)  note  added 30394 

240.17a-2  (a),  (b)  introductory 
text,    (1).    (c)    introductory 

text,  (1)  and  (d)  revised 544 

240.17a-4  (0  revised:  eff.  4-14-97 

6473 

240.24b-2  Note  added;  (g)  re- 
moved  30404 

240.31-1  Note  and  (f)  revised;  eff. 
1-1-97;  revised:  eff.  9-1-97; 
note  revised;  eff.  10-1-97 68594 

241  Interpretive  releases 24651 

242  Added 544 

242.100  Corrected 11323 

242.102  (bX7Kii)  corrected 11323 

242.104  Regulation  at  62  FR  548 

eff.  date  corrected  in  part  to 
4-1-97 11321 

(f)(2Xi)  and  (i)(2Xii)  corrected 
11323 

(0(2X1)  corrected 13213 

249.103  Form  3  amended 30394 

249.104  Form  4  amended 30394 

249.105  Form  5  amended 30395 

249.210  Form  10  amended;  eff.  4- 

11-97 6072 

249.220f  Form  20-F  amended;  eff. 

4-11-97 6072 


Note:  Botdloc*  pog*  numtwn  Indtcot*  1996  changat. 
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249.240  Form  40-F  amended 49960 

249.308  Form  8-K  amended  ...54508,  54516 

249.308a  Form  10-Q  amended 54509 

Form  10-Q  amended;  eff.  4-11- 

97 6078 

249.308b  Form  K^QSB  amended 

54509 

249.310  Form  10-K  amended 30404. 

54509 
Form  10-K  amended;  eff.  4-11- 

97 6079 

249.310b  Form  10-KSB  amended 

54509 

249.310c  Removed 30404 

249.323  (a)  amended 21356 

249.330  Form  N-SAR  amended 49961 

249.501  Form  BD  revised 37361 

Regulation  at  61  FR  37361  com- 
pliance date  suspended .47412 

250.1  (d)  removed 49961 

250.45  (bX4)  revised 7915 

250.52  (b)  revised 7915 

250.58  Added 7916 

250.94  (b)  removed 49961 

250.106  Removed 49961 

250.107  Removed 49961 

259.208  Added 7917 

259.404  Form  U-7D  amended 49961 

270  Compliance  date  suspension 
42786 

270.0-5  (d)  removed 49961 

270.0-8  Revised 49961 

270.3a-4  Added 15109 

270.6C-10  Revised 49016 

270.8b-€  Removed 49961 

270.8b-12  (f)  added;  authority  ci- 
tation removed 24657 

270.11a-3  (aX3)  revised 49016 

270.12b-l  (bXl)  revised 49011 

270.12d3-l  Regulation  at  61  FR 
13982  compliance  date  sus- 
pended  42786 

270.17f-«  Added 66212 

270.24e-2  (a)  revised 68595 

270.24f-2  (aX3)  removed;  (a)(4)  re- 
designated   as     (aX3);     new 

(aX3)  revised 49961 

270.30a-l  Amended 49961 

270.30bl-l  Amended 49961 

270.30bl-3  Amended 49961 

270.30d-l     (c),     (dX2)     and     (e) 

amended 24667 

270.30d-2  Amended 24657 

270.31a-l  Compliance  date  sus- 
pension   42786 

271  Interpretive  releases .....24651 


274. 11 A  Form  N-IA  amended 24657, 

49016,49017,49961 

274.11a-l  Form  N-2  amended 24658, 

49961 
274.11b  Form  N-3  amended... 24658.  49961 
274.11c  Form  N-4  amended  ...24658,  49961 

274.101  Form  N-SAR  amended 49961 

275.0-5  (d)  removed;  (e)  redesig- 
nated as  (d) 49962 

275.203-3  Removed 49962 

275.204-1  (c)  stayed 68503 

276  Interpretive  releases 24651 

279.3  Stayed 68503 

300.300  (a)  and  (c)  amended;  eff. 
4-7-97 10451 

300.301  (a)(2Xi)  amended;  eff.  4-7- 

97 10451 

Chapter  IV— Department  of  the 
Treasury  (Parts  400—499) 

400  Authority  citation  revised 48348 

400.1  (e)  added 48348 

404.4  (aXl)  revised;  eff.  4-30-97 7155 

420  Added 48348 

420.4  (aX3)  corrected 52498 

420.5  Corrected 52498,  53996 

420  Appendix  B  corrected 52498 

Proposed  Rules: 

1 19869,  28806,  55235,  59386,  66241. 

68175 

2334,  13564 

4 44009 

5 .".59386,68175 

15 37409 

16 37409 

17 37409 

18 37409 

19 37409 

31 55235 

145 66949 

147 66949 

156 19869 

200^^  (Ch.  n)"!i"!i^!"""!I"!I!!!!!!"!!^65i9i 

1301 

200 65440 

210 16674,  45730 

228  16672.  16674,  17106,  47706,  65440 

3152,  9258,  9276 

229 16672.  16674,  17108,65440 

3152,  9258,  9276 

230 25601,  30405,  43400,  47706,  54518, 

65440,  66621 

...  3152,  4106,  7186,  9246,  9258,  9276,  10898, 

10943,  13356 


Note:  BokJiac*  peg*  numbwi  Indteai*  1996  cAongM. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1996  THROUGH  MARCH  31,  1997 


TITLE  17  Proposed  Rules-Con. 

232 44249.59044. 

239     16674,  30405.  47706.  65440. 

3152  9246 
240. .'....''  16674.  17 1 06.  181306.  2560 1 . 

36521.  37701.  43400.  44249. 

47706.  48333.  54518,  55593, 


.  2633.  4106 


242 

249 16672,  16674.  3040S.  37701. 


250 25601. 

270 25601.  43400,  49022.  66621. 

4106.  10898,  10955 

274 30405. 

275 ."".........."...'."....25601 .  43400. 

4106 

279 

300 


65440 
66621 

10898 
30405. 
45730. 
59046. 
65440 
.  13356 
17108 
47706. 
65440 
...9258 
43400 
68100 

13356 
66621 
.10898 
68503 

13356 
68503 
56485 


TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Chapter  I— Federal  Energy  Regu- 
latory Commission,  Department 
of  Energy  (Parts  1  —399) 

2.26  Added 68606 

3c  Revised 43415 

11  Appendix  A  revised 58470 

33.2  Heading,   introductory   text 

and  (1)  revised 1283 

34.3  (k)  revised 1283 

35  Notice 30509,  31394 

35.8  (a)  introductory  text  revised 

1283 

35.15  Re  vised 21692 

35.26  Added 21692 

Revised:  eff.  5-13-97 12460 

35.27  Added 21693 

35.28  Redesignated  as  35.29 21692 

Added 21693 

35.29  Redesignated  from  35.28 21692 

36  Authority  citation  revised 1283 

36.1  (bHl)  amended 1283 

37  Added 21764 

Comment  request 30804 

Order 610 

37.3  (e)  revised;  eff.  5-13-97 12503 

37.4  (bK5)(v)  and  (vi)  removed; 
(bHSXiii)  and  (iv)  revised:  eff. 
5-13-97 12503 


37.6  (b)(3)(ii)(A).  (c)(3),  (4),  (d)(2), 
(3).  (4).  (e)(l)(i),  (ii),  (iii). 
(3)(i)  and  (g)(3)  revised; 
(b)(l)(iv),  (c)(5).  (d)(3), 
(e)(l)(iv)  and  (g)(4)  added:  eff. 
5-13-97 12503 

37.7  (b)  revised;  eff.  5-13-97 12504 

37.8  Removed:  eff.  5-13-97 12504 

141  FERC  Form  No.  1  amended 

49662 

154  Clarification 38565 

157.208  (d)  revised 5914 

157.215  (a)  Uble  revised 5914 

161.3  (h)(2)  amended 39068 

250.16  (c)(2)  amended 39066 

284  Clarification 19832 

Order 40962.55208 

Order 10204 

284.8  (b)(3)  revised:  (b)(4)  and  (5) 
removed:  (b)(6)  redesignated 

as  (b)(4) 39068 

284.9  (b)(3)  revised:  (b)(4)  re- 
moved; (b)(5)  redesignated  as 
(b)(4) 39068 

284.10  Added 39068 

(b)(l)(iv)       redesigrnated       as 

lb)(l)(v):  new  (b)(l)(iv)  added 

5525 

(b)(l)(i)    through    (v)    revised; 

eff.  4-9-97 10690 

292.207  (b)(4)(i)  amended 1283 

300.10  (a)(1)  revised 1284 

346.1  Introductory  text  revised 38569 

346.2  Introductory  text  revised 38569 

365.2  (b)(2)  revised 57327 

365.5  Redesignated  as  366.6 57327 

Added 57328 

365.6  Redesignated  as  365.7;  new 

365.6  redesignated  from  365.5 
57327 

365.7  Redesignated  as  365.8;  new 

365.7  redesignated  from  365.6 
57327 

365.8  Redesignated  from  365.7 57327 

375.309  (g)  revised 57328 

381.302  (a)  amended 40723 

381.303  (a)  amended 40723 

381.304  (a)  amended 40723 

381.305  (a)  amended 40723 

381.403  Amended 40723 

381.505  (a)  amended 40723 

381.801  Amended 40723 

385  Notice 30509,  31394 

385.2011  (b)(5)  amended 21695 


Note:  tctdlocm  pog*  numbw*  Indteat*  1996  changM. 
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CHANGES  APRIL  1,  1996  THROUGH  MARCH  31,  1997     ^ 


Chapter  XIII— Tennessee  Valley 
Authority  (Parts  1300-1399) 

1300  Revised 20118 

1301.24  (e)  added 4644 

1303.2  Corrected 54849 

1314  Revised 920 

1314.2  (a)  correctly  designated 4633 

1314.4  (a)(l)(i)  corrected 8619 

1314.5  (b)  corrected 4633 

(a)  and  (b)  corrected 8619 

1314.6  (a)  corrected 8619 

(b)(2)  corrected 8620 

1314.7  Corrected 4633 

1314.8  Corrected 8620 

1315  Authority  citation  revised 
55098 

1315.400  (a)  and  (b)  amended 55098 

Proposed  Rules: 

4 64031 

4494 

35 "i72M.'2i'M7."38AM. '41759 

153 5940 

161 19211 

204 41046 

250 19211 

284 1921 1,  58790 

1073 

346 19878 

375 64031 

4494 

1301 ""Z"'."Z'Z""'"""".'."'iiB018 


TITLE  19-CUSTOMS  DUTIES 

Chapter  I— United  States  Customs 
Service,  Department  of  the 
Treasury  (Parts  1  —  199) 

10  Authority  citation  amended 

24887.28955 

Technical  correction 33845.  41737 

10.22  Removed 28955 

10.62  (c)(2)  amended 31395 

10.301  Revised 19835 

10.321  Undesignated  center  head- 
ing and  section  removed 24888 

10.322  Removed 24888 

10.323  Removed 24888 

12  Authority  citation  amended 

24889,  33845.  43961 

Technical  correction 41737 

Authority  citation  amended 8622 

12.73—12.74  Undesignated  center 

heading  revised 43961 

Note:  BoMfoce  poge  numbers  Indicate  1996  changes. 


12.74  Added 43961 

12.130  Regulation  at  59  PR  113 

confirmed 28955 

12.140—12.143  Authority  citation 
-and      undesignated      center 

heading  removed 28500 

12.140  Removed 28500 

Undesignated    center    heading 

and  section  added;  interim 
8622 

12.141  Removed 28500 

12.142  Removed 28500 

12.143  Removed 28500 

12.150  Undesignated  center  head- 
ing and  section  added 24889 

101.3  (b)(1)  table  amended. 43429,  49059, 

51363 
(b)(1)  table  amended „ 6721 

102  Regulation  at  59  FR  113  con- 
firmed   28955 

Policy  statement .....32924 

102.0  Revised 28955 

102.1  Revised 28955 

102.11  Revised 28956 

102.13  Re  vised.. 28956 

102.14  Removed 28955 

102.15  Revised 28956 

102.16  Removed 28955 

102.17  Revised 28956 

102.18  Revised 28957 

102.19  Revised 28957 

102.20  Revised 28957 

Table  corrected 33846,  41737 

102.21  (b)(5)  and  (e)  table  amend- 
ed  37818 

103  Authority  citation  revised 19838 

103.0  Re  vised 19838 

103.1—103.13  Designated  as  Sub- 
part A;  subpart  heading 
added 19838 

103.6  (a)(1)  revised 19838 

103.14  Redesignated  as  103.31 19838 

103.15  Redesignated  as  103.34 19838 

103.16  Redesignated  as  103.32 19838 

103.17  Removed 19838 

103.18  Redesignated  as  103.33 19838 

103.21—103.27  (Subpart  B)  Added 

19838 

103.31—103.34  Designated  as  Sub- 
part C;  subpart  heading 
added 19838 

103.31  Redesignated  from  103.14 
19838 

103.32  Redesignated  from  103.16 
^ 19838 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1996  THROUGH  MARCH  31,  1997 


TITLE  19  Chapter  I -Con. 

103.33  Redesignated  from  103.18 
19838 

103.34  Redesi^ated  from  103.15 
19838 

111  User  fee  due  date 54551 

113.62  (k)  redesignated  as  (1);  new 
(k)  and  (1)(5)  added;  new  (1)(4) 

mended 8623 

118.0  Amended 39070 

118.21  Heading  and  (a)   revised; 
introductory  text,  (b)(6)  and 

(c)  added;  (b)(1)  amended 39071 

118.22  Revised 39071 

118.23  Revised 39071 

122.13  Amended 25778 

122.15  (b)  amended 49059 

134  Policy  statement 32924 

General  marking  exception 37678 

Technical  correction 33845,  41737 

134.32  Regulation  at  59  FR  140 

confirmed 28955 

(r)  removed 28980 

134.43  Regulation  at  59  FR  140 

confirmed 28955 

(e)  revised 28980 

145  Authority  citation  amended 

24889 

145.56  Amended 24889 

161  Authority  citation  amended 

24889 

161.2  (a)(3)  added;  authority  cita- 
tion removed 24889 

178.2  Amended 28501 


States    Inter- 
Commission 


adopter  ll-United 
notionol  Trade 
(Parts  200-299) 

201.6  (a),  (b)  and  (f)  revised 37827 

201.11  (a)  and  (b)  revised 37828 

201.13  (m)  revised 37829 

207  Authority  citation  revised 37829 

207.1  Revised 37829 

207.2  Regulation  at  60  FR  21  con- 
firmed  37829 

207.3  (b)  and  (c)  revised 37829 

207.4  (a)  revised 37829 

207.7  (a),  (f)(2).  (3)  and  (g)  revised 
37829 

207.8  Re  vised 37831 

207.10  Re  vised 37831 

207.11  Revised 37831 

207.12  Revised 37832 

207.13  Revised 37832 

207.14  Revised 37832 

207.18  Revised 37832 


207.20  Redesignated    as    207.21; 

new  207.20  added 37832 

207.21  Redesignated  as  207.22; 
new  207.21  redesignated  from 
207.20  and  revised 37832 

207.22  Redesignated  as  207.23; 
new  207.22  redesignated  from 
207.21 37832 

207.23  Redesignated  as  207.24; 
new  207.23  redesignated  from 

207.22  and  revised 37832 

207.24  Redesignated  as  207.25; 
new  207.24  redesignated  from 

207.23  and  revised 37832 

207.25  Redesignated  as  207.26; 
new  207.25  redesignated  from 
207.24 37832 

Revised 37833 

207.26  Redesignated  as  207.27; 
new  207.26  redesignated  from 
207.25 37832 

207.27  Redesignated  as  207.28; 
new  207.27  redesignated  from 
207.26 37832 

207.28  Redesignated  as  207.29; 
new  207.28  redesignated  from 
207.27 37832 

207.29  Redesignated  as  207.30; 
new  207.29  redesigrnated  from 
207.28 37832 

Revised 37833 

207.30  Redesignated  from  207.29 
37832 

Revised 37833 

207.40    Regxilation    at   60   FR   22 

confirmed 37833 

210.3  Regulation  at  59  FR  67626 
confirmed 43432 

210.4  Regulation  at  59  FR  67626 
confirmed 43432 

210.5  Regulation  at  59  FR  67626 
confirmed 43432 

210.14  Regulation  at  59  FR  67627 

confirmed 43432 

210.16  Regulation  at  59  FR  67627 

confirmed 43432 

210.21  Regulation  at  59  FR  67627 
confirmed 43432 

210.22  Regulation  at  59  FR  62627 
confirmed 43432 

210.23  Regulation  at  59  FR  67627 
confirmed 43432 

210.24  Regulation  at  59  FR  67627 
confirmed 43432 

210.39  Regulation  at  59  FR  67627 

confirmed 43432 
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210.42  Regulation  at  59  FR  67628 
confirmed 43432 

210.43  Regulation  at  59  FR  67628 
confirmed 43432 

210.49  Regulation  at  59  FR  67628 
confirmed 43432 

210.50  Regulation  at  59  FR  67628 
confirmed 43432 

210.51  Regulation  at  59  FR  67628 
confirmed;  (a)  revised 43432 

210.52  Regulation  at  59  FR  67629 
confirmed 43432 

210.70  Regulation  at  59  FR  67629 

confirmed 43432 

210.76  (b)  revised 43433 

Proposed  Rules: 

7 3082,  9401 

10 51849.  56645 

3082,9401 

18 56645 

19 28808 

101 19880,  30552 

103 48098 

113 28808 

114 56645 

122 30552.  64041 

123 48100 

132 28522 

134 38119 

144 ...28808 

145 3082,9401 

146 12129 

151 28522 

162 50459 

173 3082,9401 

174 3082.  9401 

181 3082,  9401 

191 3082,  9401 

351 28821 

8818 

28821 

28821 


355. 


TITLE  20-EMPLOYEES'  BENEFITS 

Chopter  ll-Roilroad  ReHrement 
Board  (Ports  200-399) 

200.4  (gK2)(v)  revised 2S390 

209.16  Added 3139S 

209.17  Added 3139S 

211.16  Added 3790 

216.16  (bX5Klv)  and  (v)  amended; 

(bX5Xvl)  added 11324 

345  Re  vised 20072 

note:  loldtac*  poo*  numbMlntfcal*  1996  ctMngM. 


348  Added 42377 

365.3     (aXl)(iv)     and     (bXlXii) 

amended 3791 

356  Added 3791 

368  Regulation  at  61  FR  8214  con- 
firmed  54733 

Chapter  III— Social  Security 
Administration  (Parts  400—499) 

401  Revised 4143 

402  Added 4154 

404.2  (a)(2)  through  (6)  removed; 
(a)(7)  redesignated  as  (aX2) 
41330 

404.3  (a)  removed;  (b)  and  (c)  re- 
designated as  (a)  and  (b) 41330 

404.347  Revised 41330 

404.350  (a)(5)  revised 38363 

404.351  (a)  revised 38363 

404.352  (bXl)  amended 38363 

404.353  (a)  amended 38363 

404.367  Introductory  text  amend- 
ed; (c),  (d)  and  (e)  redesig- 
nated as  (d).  (e)  and  (f);  (a). 

(b)  and  new  (f)  revised;  new 

(c)  added 38363 

404.369  Removed 38363 

404.390  Amended 41330 

404.392  Heading  and  (a)  introduc- 
tory text  revised 41330 

404.393  Removed 41330 

404.394  Removed 41330 

404.395  Removed 41330 

404.502a  Revised 56131 

404.506  Revised 56131 

404.612  (e)  removed;  (f),  (g)  and 

(h)  redesignated  as  (e),  (f) 
and(g) 41330 

404.615  (b)  removed;  (c)  and  (d) 

redesignated  as  (b)  and  (c) 41330 

404.765  Removed 41330 

404.811  Revised 18076 

404.812  Added 18077 

404.903  (q)  and  (r)  amended:  (s) 

added;  eff.  5-1-97 6120 

404.907  Revised 56132 

404.930  (aX4)  and  (5)  amended; 

(aX6)  and  (7)  added 56132 

404.1001  (dX2)  revised 7. 38365 

404.1003  Amended 38366 

404.1004  (a)  Introductory  text  re- 
vised; (a)(5)  added 38365 

404.1012  Amended 38365 

404.1018  (g)  redesignated  as  (h); 

new  (g)  added 38365 

404.1018b  (cXlXv)  revised 38366 
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TITLE  20  Chapter  Ill-Con. 

404.1020  (a)(3)(iv)  revised 39366 

404.1034  (a)  introductory  text 
amended;  (c)  redesignated  as 
(d);  new  (c)  added;  new  (d)  re- 
vised  38366 

404.1036  Revised 3S366 

404.1038  Added 38366 

404.1042  (cH2)  revised 38366 

404.1055  (a),  (b)  heading  and  (1) 
revised;  (cKD  amended 38367 

404.1056  (a)(6)  revised 38367 

404.1057  (a)(1),  (2)  and  (3)  revised: 
(a)(4)  amended 38367 

404.1068  (d)  revised 38367 

404.1206  (a)  introductory  text,  (6) 

and  (7)  revised;  (a)(8)  added; 

(f)(2)  amended 38367 

404.1210  (e)  revised 38367 

404.1211  (d)  revised 38368 

404.1212  Revised 38368 

404.1501—404.1599  (Subpart  P)  Au- 
thority citation  revised 6418 

404.1501—404.1599  (Subpart  P)  Ap- 
pendix 1  amended 28047,  64616 

Appendix  1  amended;  interim; 

eff.  4-14-97 6418,  6420 

Appendix  1  corrected 13733 

404. 1800--M)4. 1825  (Subpart  S)  Au- 
thority citation  revised 6120 

404.1805  (a)(3)  revised:  eff.  5-1-97 

6120 

404.1807  Added;  eff.  5-1-97 6120 

404.2113  (c)  amended 31025 

404.2115  (a)(3)  and  (b)  revised 31025 

404.2116  (b)(2)  and  (c)(2)  revised 
31025 

410.501--I10.591  (Subpart  E)  Au- 
thority citation  revised 56132 

410.561  Revised 56132 

410.561a  Revised 56132 

410.601— 410.699a  (Subpart  F)  Au- 
thority citation  revised 56133 

410.623  Revised 56133 

410.630  Revised 56133 

416.211  (b)(1)  revised;  interim 1055 

416.212  (a)  introductory  text  and 
(b)(1)  introductory  text  re- 
vised; interim 1055 

416.414  (a)  revised;  interim 1056 

416.535  (a)  amended;   (c)   added; 

interim 67205 

416.538   (d)   redesignated   as   (e); 

new  (d)  added:  interim 67205 

416.542     (a)(1)     amended;     (aK3) 

added;  interim 67206 

416.545  Added:  interim 67206 


416.546  Added;  interim 67206 

416.570  Amended;  interim 67206 

416.635   (c)   and   (d)   revised:    (e) 

added;  interim;  eff.  4-14-97 6420 

416.640  (e)  added:  interim 67206 

416.901  (e),  (f)(2)  and  (6)  revised; 
interim;  eff.  4-14-97 6420 

416.902  Amended:  Interim;  eff.  4- 
14-97 6420 

Corrected 13733 

416.906  Revised;  interim;  eff.  4- 

14-97 6421 

416.911  Revised:  interim;  eff.  4- 
14-97 6421 

416.912  (a)  and  (c)(6)  revised;  in- 
terim; eff  4-14-97 6421 

416.913  (c)(3)  revised;  interim;  eff. 
4-14-97 6421 

416.919a   (b)(5)   revised;    interim: 

eff.  4-14-97 6421 

416.919n  (b)  amended:  (c)(6)  re- 
vised; interim;  eff.  4-14-97 6421 

(c)(6)  corrected 13733 

416.924  (a)  and  (f)  removed:  (b) 
through  (e)  and  (g)  redesig- 
nated as  (a)  through  (d)  and 
(f);  new  (a),  new  (c)  and  new 
(d)  revised;  new  (e)  and  new 
(g)  added;  interim:  eff.  4-14- 

97 6421 

416.924a  (a)  introductory  text,  (3) 
and  (b)  introductory  text 
amended:  (a)(4)  and  (b)  re- 
moved; (a)(5),  (c)  and  (d)  re- 
designated as  (a)(4).  (b)  and 
(c);  (a)(2),  new  (c)(1)  and  new 
(4)  revised;  interim;  eff.  4-14- 
97 6422 

416.924b  (a)  and  (b)(4)  revised; 
(b)(2)  and  (3)  amended:  (b)(5) 
removed;  interim;  eff.  4-14-97 
6423 

416.924c  Revised;  interim:  eff.  4- 

14-97 6423 

416.924d  Removed;  interim;  eff.  4- 

14-97 6424 

416.924e  Removed;  interim;  eff.  4- 

14-97 6424 

416.925  Heading  and  (a)  revised; 
(b)(2)  amended;  interim;  eff. 
4-14-97 6424 

Corrected 13538 

416.926  Heading  and  (a)  revised: 
(b)  and  (c)  amended;  (d) 
added;  interim;  eff.  4-14-97 6424 

(a)(1)  correctly  revised 13538 
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416.926a  Revised;  interim;  eff.  4- 

14-97 6424 

(a)  corrected 13538 

(b)(3).  (c)(4)(i),  (5)(i).  (v)  intro- 
ductory text,  (D),  (d)  intro- 
ductory text  and  (3)  cor- 
rected   13733 

416.927  (a)(1)  revised;  interim;  eff. 

4-14-97 6428 

(a)(1)  correctly  revised 13538 

416.929  (a),  (c)(1).  (2).  (4),  (d)(1) 
and  (3)  amended:  (c)  heading, 
(c)(4)  heading  and  (d)(4)  re- 
vised; interim;  eff.  4-14-97 6429 

(c)  heading  correctly  revised 
13538 

416.930  (a)  revised;  Interim:  eff. 
4-14-97 6429 

416.987  Undesignated  center 
heading  and  section  added; 
interim;  eff.  4-14-97 6429 

416.990  (b)(9)  and  (10)  revised; 
(b)(ll)  added;  (c)  amended; 
interim;  eff.  4-14-97 6430 

416.994a  (b)(4),  (5),  (c)(4).  (d),  (f)(1) 
and  (2)  removed;  (e)  through 
(i)  redesignated  as  (d) 
through  (h);  new  (f)(3)  and  (4) 
redesignated  as  (e)(1)  and  (2); 
heading,  (a)(1).  (b)(1).  (2),  (3) 
and  new  (g)(5)  revised;  (b)  in- 
troductory text,  (c)  intro- 
ductory text,  new  (d),  new 
(e)  introductory  text,  (1), 
new  (f)  introductory  text  and 
new  (4)  amended;  (i)  added; 

interim:  eff.  4-14-97 6430 

(b)(2)  corrected 13538 

(b)(3),  (d),  ^e)(l)  and  (i)(2)  cor- 
rected   13733 

416.998  Revised;  interim:  eff.  4- 

14-97 6432 

416.1124  (c)(7)  and  (9)  revised; 
(c)(17)     and     (18)     amended; 

(c)(19)  added 49964 

(c)(18)  and  (19)  amended;  (c)(20) 
added:  interim 67207 

416.1149    (a)(1)    revised;    (c)(l)(i) 

amended:  interim 1056 

416.1161  (a)(12)  revised;  (aK21) 
and  (22)  amended;  (a)(23).  (24) 
and  (25)  added 49964 

416.1165  (i)(l)  revised;  interim 1056 

416.1202  (b)(2)(i)  revised;  interim 

1056 


416.1210  (p)  and  (q)  amended;  (r) 

added:  interim 67207 

416.1247  Added:  interim 67207 

416.1615  (a)(1)  revised 56134 

416.2005  Heading,  (b).  (c)  and  (d) 

ajTiended;  (a)  revised 312 

416.2010  (b)  removed:  (c)  through 
(f)  redesignated  as  (b) 
through  (e);  (a),  new  (d)  and 
new  (e)  amended;  new  (b)  and 

new  (c)  revised 313 

416.2050  (b)(1)  amended 313 

416.2080  Removed 313 

416.2082  Removed 313 

416.2085  Removed 313 

416.2090  Heading,  (a)  and  (b)  re- 
vised: (c)  and  (d)  amended 313 

416.2201—416.2227  (Subpart  V)  Au- 
thority citation  revised 31026 

416.2201  Introductory  text  and  (b) 

revised 31026 

416.2203  Amended 31026 

416.2209  (b)  and  (c)  amended 31026 

416.2212  Amended;  heading  re- 
vised  31026 

416.2213  (c)  amended 31026 

416.2215  Revised 31026 

416.2216  (b)(2)  and  (c)(2)  revised 
31026 

416.2217  Introductory  text 
amended 31027 

422.125  (a)  and  (b)  revised 18078 

422.401—422.449  (Subpart  E)  Re- 
moved   4163 

498  Authority  citation  revised 18079 

498.100  (a)  and  (b)  introductory 

text  revised;  (b)(1)  added 18079 

498.101  Amended 18079 

498.102  Heading  revised:  (a)  added 
18079 

498.103  (a)  added 18080 

498.104  Added 18080 

498.106  Heading  revised;  (a)  added 

18080 

498.108  Revised 18080 

498.109  Revised 18080 

498.110  Revised 18080 

498.114  Added 18060 

498.127  Revised 18080 

498.128  Heading  and  (a)  revised: 

(b),  (d)  and  (e)  added 18080 

498.129  Added 18081 

498.132  Revised 18081 

498.201  Added 65468 

498.202  Added 65468 

498.203  Added 65469 
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TITLE  20  Chapter  Ill-Con. 

498.204  Added 65469 

498.205  Added 65469 

498.206  Added 65469 

498.207  Added 65469 

498.208  Added 65470 

498.209  Added 65470 

498.210  Added 65470 

498.211  Added 65470 

498.212  Added 65470 

498.213  Added 65470 

498.214  Added 65471 

498.215  Added 65471 

498.216  Added 65471 

498.217  Added 65471 

498.218  Added 65471 

498.219  Added 65471 

498.220  Added 65472 

498.221  Added 65472 

498.222  Added 65472 

498.223  Added 65472 

498.224  Added 66472 

Chapter  V— Employment  and 
Training  Administration,  Depart- 
ment of  Labor  (Parts  600—699) 

601.1  (d)  added 199M 

617.3  (ff)  revised 19983 

626.5  Amended 19963 

655.500—655.550  (Subpart  F)  Reg- 
ulation  at  60   FR  3956.   3976 

confirmed 46990 

655.600—655.675  (Subpart  G)  Reg- 
ulation  at  60   FR  3969.    3977 

confirmed 46990 

658  Authority  citation  revised 19983 

668.710  (d)  revised 19983 

658.711  Revised 19983 

Ctiapter  VI— Employment  Stand- 
ards Administration,  Depart- 
ment o(  Latxx  (Parts  700—799) 

702  Authority  citation  revised 19984 

702.433  (e)  and  (f)  amended 19984 

702.434  (a),  (b)  and  (c)  amended 

19984 

Chapter  VII— Benefits  Review 
Board,  Department  of  Labor 
(Ports  800-899) 

801  Authority  citation  revised 10666 

801.303  Revised 10666 

802  Authority  citation  revised 10666 

802.204  Amended 10666 


Proposed  Rules: 

348 16067 

365 54745 

366 54745 

404 349.  362,  4494 

416 17609.  18529 

352.3633 

498 39921 

640 2544 

650 2544 

656 17610.  18650 

718 3338.  8201 

722 3338.8201 

725 3338.8201 

726 3338.  8201 

727 3338.  8201 

TITLE  21 -FOOD  AND  DRUGS 

Chapter  I— Food  and  Drug  Ad- 
ministration, Department  of 
Health  and  Human  Services 
(Parts  1-1299) 

Chapter  I  Compliance  date  an- 
nouncement   67710,  68145 

1.24  (a)(6)(i),  (ii)  and  (ill)  amend- 
ed  14478 

2.125  (e)(14)  added 15700 

(e)(15)  added 25392 

5  Authority  citation  revised 923 

6.20  (h)  revised 923 

5.22  (a)(13)(i)  through  (v)  revised; 
(a)(13)(vi).  (vii)  and  (viii) 
added 2554 

6.23  (b)  revised 2554 

6.25  (a)(6)  revised 2554 

6.26  (g)  revised 2554 

5.30  (a)(2)  and  (c)(3)  revised 2654 

6.31  (a)(2)(i),  (ii).  (iii).  (b)(1).  (2). 
(3).  (c)(1).  (d)(1).  (2).  (e)(4), 
(f)(2)  introductory  text,  (3) 
and  (5)(ii)  revised;  (a)(2)(iv) 
removed;  (d)(3)  added 2555 

5.33  (c)  revised 2555 

6.37  (a)(6)(i)  and  (ii)  revised; 
(a)(6)(iii)  and  (iv)  added 2555 

6.38  (a)(1)  through  (6)  revised 2555 

6.44  (a)(l)(iii)  and  (b)(l)(iii)  re- 
vised   2555 

5.46  (f)(2)  revised 2555 

5.54  (c)  revised 2556 

5.55  (c)  revised 2556 

5.56  (c)  revised 2556 

5.57  (d)  revised 2556 
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5.58  (c)(l)(i),  (ii)  and  (iii)  revised; 

(c)(l)(iv)  removed 2556 

5.60  (aK7).  (8),  (9),  (b)(6),  (7)  and 
(8)  revised;  (a)(10)  and  (b)(9) 
removed;  (a)(ll),  (12),  (13), 
(b)(10),  (11)  and  (12)  redesig- 
nated as  (a)(10),  (11).  (12). 
(b)(9),  (10)  and  (11) 2556 

5.70  Revised 2556 

6.71  (a)(2),  (b)(1),  (2).  (c)(1)  and  (2) 
revised 2556 

5.72  (a)  revised 2556 

5.73  (a)  through  (d)  revised;  (e) 

and  (f)  added 2556 

6.74  (a)  and  (b)  revised;  (c)  and 

(d)  added 2557 

5.75  (a),  (b)  and  (c)  revised 2557 

5.76  (a)  through  (d)  revised 2557 

6.78  (a)(1)  and  (2)  revised;  (a)(3) 

through  (7)  added 2657 

5.80  (a)(l)(i),  (ii),  (b),  (c)(l)(i),  (ii), 

(d)(1),  (2),  (3)  and  (f)  revised; 

(a)(l)(iii).  (c)(l)(iii)  and  (iv) 

removed;  (e)  amended 2557 

6.82  (a)  revised 2558 

5.89  (b)(1)  amended 15110 

5.93  (a)  and  (b)  revised 2558 

5.94  (b)(1),  (2)  and  (3)  revised; 
(b)(4)  removed 2558 

6.100  Revised 24224 

Redesignated  as  5.200 13821 

6.105  Redesignated  as  5.205 13824 

6.110  Redesignated  as  5.210 13824 

5.116  Revised 24226 

Redesignated  as  6.216 13824 

5.200  Redesignated  from  5.100  and 

revised 13821 

5.205  Redesigmated  from  5.105 13824 

5.210  Redesignated  from  6.110  and 

revised 13824 

5.216  Redesignated  from  5.115  and 

revised 13824 

11  Added;  eff.  8-20-97 13464 

14.100    (c)(9)    heading,    (ii),    (16) 

heading  and  (ii)  revised 28048 

(b)(6)  added 36624 

20.100  (c)(41)  added 33244 

25.22  (a)  amended 14245 

25.24  (b)(2)  amended 14245 

26.30  (a)  amended 14245 

60.3  (n)  added 51528 

50.24  Added 51528 

50.27  (a)  revised 57280 

56.109  (c)  revised;  (d)  and  (e)  re- 
designated as  (e)  and  (f);  new 


(e)  amended;  new  (d)  and  (g) 

added 51529 

70.3  (e)  amended 14478 

70.19  (p)  amended 14478 

71.1  (c)  amended 14478 

73  Effective  date  confirmation 64027 

Confirmation  of  effective  date 

12951 

73.165  Added 40319 

73.3100  Added 51586 

80.10  (d)  amended 14479 

80.21  (j)(l)  through  (4)  amended 

14479 

100.120  Removed 27778 

100.130  Removed 27778 

100.135  Removed 27778 

100.140  Removed 27778 

100.146  Removed 27778 

100.160  Removed 27778 

100.160  Removed 27778 

101  Technical  correction 21074 

Authority  citation  revised 43446 

Authority  citation  revised 3600. 

15342 

101.9  (c)(7)(ii)  and  (gM9)  amended 
- 14479 

(j)(lXl)  revised;  (j)(18)  added 40978 

(j)(4)  amended 15342 

101.10  Revised;  eff.  5-2-97 40332 

101.11  Removed 3792 

101.13  (q)(5)  introductory  text  re- 
vised; eff.  5-2-97 40332 

(b)  introductory  text  and  (q)(5) 
introductory  text  correctly 
revised;  eff.  5-2-97 67452 

101.14  (d)(2)(vii)(B)  and  (3)  intro- 
ductory text  revised;  (d)(3)(i) 
added;  eff.  5-2-97 40332 

101.17  (c)  revised;  interim 20100 

(e)  added;  eff.  7-16-97 2249 

101.33  Removed ...27779 

101.36  (0  revised 40979 

101.43  (a)(1),  (2)  and  (3)  revised; 

eff.  8-18-97 42759 

101.44  (c)  revised;  eff.  8-18-97 42760 

101.46  (c)  and  (i)  amended 14479 

Revised;  eff.  8-18-97 42760 

101.60  (cK6)  amended 15342 

101.62  (b)(1)  introductory  text  re- 
vised; eff.  1-1-98 59001 

101.72  (c)(2)(ii)(A)  amended 15342 

101.79  (b)(3)  corrected 43119.  48529 

Clarification 49966 

(bK3)  corrected;  CFR  correc- 
tion  55567 

101.80  Added;  eff.  1-1-98 


Note:  Botdtoc*  pag»  numbws  mdcato  1996  changM. 


44 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1996  THROUGH  MARCH  31,  1997 


TITLE  21   Chapter  l-Con. 

101.81  Added 3600 

(cK2)(i)(C).   (iii)(A).   (e)(1)   and 

(2)  revised 15344 

101.103  Removed 27779 

101.108  (a)  and  (b)  amended 15342 

101  Appendixes  C  and  D  added; 

eff.  8-18-97 42761 

102.23  (c)(5)  amended 14479 

102.33  (c)  and  (d)  amended 15343 

103  Removed 27779 

103.35  (b).  (d)(3)(v)  introductory 
text.  (A)(3),  (E)(3),  (G)(J)  and 

(vi)  amended 14479 

104.19  Removed 27779 

105.67  Removed 27779 

Regrulation  at  61  FR  27779  eff. 

date  confirmed 48963 

105.69  Removed 27779 

Regulation  at  61  FR  27779  eff. 

date  confirmed 4A963 

106.120  (a)  and  (b)  amended 14479 

107.50  (e)(1)  and  (2)  amended 14479 

107.240  (b)  amended 14479 

107.250  Introductory  text  amend- 
ed  14479 

108.5  (a)(1)  amended 14479 

108.25  (c)(1)  and  (2)  amended 14479 

108.35     (c)(1).     (2)     introductory 

text,  (ii)  and  (g)  amended 14460 

109.5  Removed 27779 

109.30  (b)  and  (d)  amended 14480 

110.110  (e)  amended 14460 

111  Added;  eff.  7-15-97 2249 

114.3  (b)  amended 14245 

131  Denial  of  request  for  hearing 
and  confirmation  of  effective 
date 8163 

131.122  Removed;  elT.  1-1-98 59002 

131.123  Removed;  eff.  1-1-98 59002 

131.132  Removed:  eff.  1-1-98 59002 

131.135  Effective  date  note  rein- 
stated; CFR  correction 46405 

Removed;  eff.  1-1-98 59002 

131.136  Removed;  eff.  1-1-98 59002 

131.138  Removed;  elT.  1-1-98 59002 

131.143  Effective  date  note  rein- 
sUted;  CFR  correction 46405 

Removed;  eff.  1-1-98 59002 

131.144  Removed;  eff.  1-1-98 59002 

131.146  Removed;  eff.  1-1-98 59002 

131.149  (a)  amended;  eff.  1-1-98 59002 

131.185  Removed;  eff.  1-1-98 59002 

131.187  Removed:  eff.  1-1-98 59002 

133  Denial  of  request  for  hearing 

and  confirmation  of  effective 

date 8163 


133.131  Removed;  eff.  1-1-98 S9002 

136  Technical  correction 40513 

Clarification 46714 

136.115  (a)(3)  amended 14245 

137  Technical  correction 40513 

Clarification 46714 

137.230  Removed 27779 

137.235  Removed 27779 

137.240  Removed 27779 

137.245  Removed 27779 

139  Technical  correction 40513 

Clarification 46714 

161.131  Removed 27779 

161.132  Removed 27779 

161.133  Removed 27779 

161.134  Removed 27779 

161.135  Removed 27779 

161.137  Removed 27779 

161.138  Removed 27779 

161.139  Removed 27779 

161.140  Removed 27779 

161.190  (a)(7)(iii)  amended 14460 

165.110      (a)(2)(iv),       (vii).       (2), 

(b)(4)(i)(C).  (iiiXE)  introduc- 
tory    text.     (2)(iii),     (6)(iii), 

(IDdii)  and  (F)  amended 14460 

(b)(5)  reinstated;  CFR  correc- 
tion  2266 

172  Nomenclature  change 14462 

Technical  correction 27004 

172.133  (a)(2)  amended 14245 

(b)(3)  and  (4)  added;  (c)(2)  re- 
vised  26766 

172.210  (b)(3)  amended 14245 

172.320  (b)(2)  and  (c)(1)  amended 

14460 

172.345  (d)  revised 27779 

172.515  (b)  amended 14245 

172.804  (c)(23)  amended 14460 

Introductory  text  and  (c)  re- 
vised; (b)  amended;  (d)  re- 
moved; (e)  and  (f)  redesig- 
nated as  (d)  and  (e) 33656 

172.809  Added 65941 

172.841  (b)  amended 14460 

173  Nomenclature  change 14462 

Technical  correction 25392,  27004 

173.25  (a)(20)  revised 7679 

Regulation  at  62  FR  7679  eff. 

date  corrected  to  2-20-97 8312 

173.69  Redesignated  as  173.300 14245 

(a)  amended 14460 

173.300  Redesignated  from  173.69 

14245 

173.310  (c)  table  amended 14245 

173.315  (a)(2)  table  amended 46376, 

46377 
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173.325  Added 17629 

173.357  (a)(2)  amended 14245 

175  Nomenclature  change 14462 

Technical  correction 27004 

175.105  (c)(5)  table  amended 42379 

(c)(5)  table  amended 2013 

175.300  (b)(3)(viii)(6)  amended 29474 

(b)(3)(vii)(a)  amended 37206 

175.320  (b)(3)(i)  table  amended 14246 

176  Nomenclature  change 14462 

Technical  correction 27004 

176.170  (b)(2)  Uble  amended 14246, 

14460 

(a)(5)  table  amended 25394.  37209, 

56629 

(a)(5)  table  amended 10452 

176.210  (d)(3)  amended 14246 

177  Nomenclature  change 14462 

Technical  correction 27004 

177.1210  (b)(5)  table  amended 14460 

177.1345  (b)(1)  amended 14461 

177.1390  (c)(3)(i)(a)(;)  amended 14461 

177.1480  (b)(2)  amended 14461 

177.1500  (c)(5)(i)  amended 14461 

(a)(15)  added;  (b)  table  amend- 
ed  34371 

(a)(16)    added:    (b)    table    and 

(c)(5)(ii)  amended 53653 

177.1520  (b)  table  amended.  14246,  14481, 
28050,37210,51365 
(a)(3)(i)(a)(J)   added;    (c)   table 

amended 59330 

177.1550  (d)(2)(ii)  amended 7. 14481 

177.1556  Added 42361 

177.1630  (e)(4)  amended 46718 

177.1637  Added 14965 

177.1655  (a)  and  (b)  table  revised 

29475 

177.2450  (b)(2)  and  (3)  amended 14461 

177.2600  (c)(4)(i)  amended 14246 

(c)(4)(ii)(fe)  amended 46544 

(c)(4)(ix)  amended 60535 

178  Nomenclature  change 14482 

Technical  correction 27004 

178.1010  (b)(45)  and  (c)(39)  added 

26053 

(b)(46)  and  (c)(40)  added 31397 

178.2010  (b)  table  amended.  14246,  46545, 
46546,  56892,  65944,  66918,  68623 

(b)  table  amended 2013.  2015 

178.3295  Table  amended 33847,  51588, 

65943 
178.3297  (e)  table  amended...  14246.  48624, 

64991 

(c)  amended 14481 

(e)  table  amended 6723.  9366 


178.3725  Added 43157 

178.3780  (b)(1)  amended 14461 

178.3860  (b)  table  amended 25396 

(b)  table  corrected 42381 

179.21  (b)(2)(ii)  and  (iii)  amended 
14246 

179.41  Added 42363 

179.45  (b)  introductory  text,  (6) 

and  (d)  amended 14246 

180  Heading  revised 14246 

Nomenclature  change 14462 

Technical  correction 27004 

180.22  (b).  (e)  and  (f)(1)  amended 
14246 

181  Nomenclature  change 14482 

Technical  correction 27004 

182.10  Table  amended 14246 

182.1866  Removed 43450 

182.5013—182.5997  (Subpart  F)  Re- 
moved  27779 

182.5484        Redesignated       from 

182.8458 14246 

182.5697  Heading  and  (a)  amended 

14246 

182.8458  Redesignated  as  182.5484 

14246 

184.1  (a)  amended 15110 

184.1063  Added 45669 

184.1193  (c)  amended 14247 

184.1259  Heading  and  (a)  revised 

36290 

184.1311  (a),  (b)  and  (c)  revised 40319 

184.1372  (a)  revised 43450 

184.1634  (a)  amended 14247 

184.1866  Added 43450 

186.1025  Removed 27779 

189  Nomenclature  change 14482 

Technical  correction 27004,  29650 

197  Removed 27779 

200.30-200.31    (Subpart    B)    Re- 
moved; eff.  4-14-97 12084 

200.100  Removed 29476 

200.101  Removed 29476 

201  Comment  period  extension 38046 

Compliance  date  extension 68623 

201.64  Added 17806 

201.320  Added;  interim 20100 

211  Compliance  date  extension 37679 

250.10  Removed;  eff.  4-14-97 12084 

250.103  Removed;  eff.  4-14-97 12084 

250.104  Removed 29476 

250.106  Removed;  eff.  4-14-97 12084 

250.203  Removed 29476 

310.101  Removed 29476 

310.304  Removed 29477 

310.502  Revised;  eff.  4-14-97 12084 
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310.5O4  Removed;  eff.  4-14-97 12084 

310.506  Removed;  eff.  4-14-97 12084 

310.507  Removed;  eff.  4-14-97 12084 

310.508  Removed;  eff.  4-14-97 12084 

310.509  Revised;  eff.  4-14-97 12084 

310.510  Removed;  eff.  4-14-97 12085 

310.513  Removed;  eff.  4-14-97 12085 

310.518  Added;  eff.  7-15-97 2250 

(b)(2)  and  (c)(5)  corrected 15111 

310.525  Removed;  eff.  4-14-97 12085 

310.526  Removed;  eff.  4-14-97 12085 

310.545    (a)(6)(iv)(C)    and    (d)(25) 

added;  (d)  introductory  text 
revised 25142 

312.2  (b)(6)  added 51529 

312.20  (c)  added 51529 

312.23  (f)  added 51529 

312.30  Introductory  text  amend- 
ed  51529 

312.42  (b)(5)  added 51530 

312.53  (c)(l)(vl)(d)  revised 57280 

312.54  Added 51530 

312.60  Amended 51530 

312.62  (b)  revised 57280 

312.130  (d)  added 51530 

314.430  (d)  redesi^ated  as  (d)(1); 

(d)(2)  added 51530 

328.10  (f)  redesignated  as  (g);  new 

(f)  added 58630 

331  Comment  period  extension 38046 

331.30  (cK5)  and  (f)  removed; 
(c)(6),  (7)  and  (g)  redesig- 
nated as  (c)(5),  (6)  and  (f) 17806 

333.150    (c)(2)    heading    and    (3) 

added;  eff.  11-17-97 58472 

341.12  (h)  correctly  revised;  CFR 

correction 6866 

341.70  Added 15703 

341.76  (d)(2)  heading  and  (i)  and 
(e)  removed;  (d)(2)(ii)  redes- 
ignated   as    (d)(2)    heading; 

new  (d)(2)  heading  revised 25146 

(d)(2)  heading  correctly  re- 
moved   9684 

355.3  (e)  revised;  eff.  4-7-97 52286 

355.10  (a)(1)  heading,  (b)(1)  head- 
ing.   (2)    heading   and    (c)(1) 
heading  amended;  eff.  4-7-97 
52286 

355.50  Regulation  at  60  FR  52506 

eff.  date  delayed  to  4-7-97 52285 

(c)(1)  and  (2)  revised;  (d)(l)(i) 
heading  and  (ii)  heading 
amended;  eff.  4-7-97 52287 

355.70  (a)  stayed  in  part  9-23-96 

through  10-7-97 65946 


369.21  (d)  amended;  interim 20101 

452.150  Redesignated  as  452.150a; 

new  452.150  added 34726 

452.150a       Redesignated       from 

452.150 34726 

452.150b  Added 34726 

500.23  Added 37681 

500.24  Added 37681 

500.49  Removed 37682 

500.50  Added 19544 

501.17  (c)  revised;  interim 20101 

505  Removed 37682 

507  Removed 37682 

508  Removed 37682 

508.35  (c)(1).  (2)  introductory  text 

and  (ii)  amended 14481 

510.120  Removed 37682 

510.200  (Subpart  C)  Removed 37682 

510.310  Removed 37682 

510.413  Removed 37682 

510.515  (b)(7).  (17).  (25)  and  (29)  re- 
moved; (b)(10)  and  (13)  redes- 
ignated as  (b)(1)  and  (2);  (c) 

table  amended 35950 

510.600  (c)(1)  table  and  (2)  table 

amended...  15703,  17565,  18672,21075. 
24441,  46547,  58630,  58631.  59003. 
63710.63711,66580,68146 
(c)(1)     table     and     (2)     table 

amended 6724.  14300 

(c)(1)     table     and     (2)     table 

amended;  eff.  4-2-97 14300 

520  Technical  correction 43964 

Technical  correction 8370 

520.88b  (c)  amended .^ 13302 

520.88d  (d)  heading  and  (2)  re- 
vised; (d)(3)  amended 5525 

520.88e  (d)  heading  and  (2)  re- 
vised; (d)(3)  amended 5526 

520.88f  (b)  amended 13302 

520.154b  (b)  amended 66581 

520.309  Added 66581 

520.447  (c)(3)  amended;  (d)  added 

59003 

520.500  Removed 34728 

520.580  (b)(2)  amended 34728 

520.620a  Removed 34728 

520.620b  Removed 34728 

520.622a  (a)  amended 34728 

520.622b  (b)(2)  revised 34728 

520.813  Added 56893 

520.905a    (d)(2)    heading    revised; 

(d)(2)(i)(B)  amended 29478 

520.905c    (d)(2)    heading    revised; 

(d)(2)(iii)  amended 29478 

520.1010a  (b)  amended 6724 
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520.1193  (c)(2)  and  (3)  revised 39868 

Heading   and   (a)   revised;    (d) 
added 5319 

520.1196  Heading  revised; 
(c)(l)(iii)  amended 15186 

(c)(l)(ii)  amended 59004 

520.1197  Added 67452 

520.1268  (c)(3)  amended 8371 

520.1288  (c)  heading  revised;  (d) 
added 12085 

(a),  (d)(1)  and  (3)  revised 14301 

520.1289  (c)(3)  amended 8371 

520.1445  (c)(2)  amended 43654 

520.1448a  (c)(4)(iii)  amended 24444 

(a)(4)(iii)  and  (d)(4)(iii)  amend- 
ed  53615 

520.1484  (b)  revised;  (c)(3)  amend- 
ed  31027 

(c)(3)  amended 31399 

520.1485  (b)  revised;  (d)(3)  amend- 
ed  31398 

520.1520  Removed 34728 

520.1660d  (a)(7)  revised; 

(e)(l)(ii)(A)(J),    (B)(3).    (C)(3), 
(iii)(C)  and  (iv)(C)  amended 

£2690 

520.1872  (c)(l)(ii)  amended 29651 

520.2022  Removed 34728 

520.2043  (b)(2)  revised 29477 

(b)(2)  amended 63712 

520.2080  Removed 15111 

520.2160a  Removed 34728 

520.2160b  Removed 34729 

520.2160c  Removed 34729 

520.2160d  Removed 34729 

520.2220a  (b)  amended 8371 

520.2220d  (c)(2)  amended 46719 

520.2325a  (b)  added;  (d)  removed; 
(c),  (e)  and  (f)  redesignated 
as  (a),  (c)  and  (d);  new  (a)  re- 
vised; new  (d)  amended 24443 

(a)  re  vised 63711 

520.2345d  (a)(1)  amended;  (c)  re- 
moved   5319 

520.2480  Removed 34729 

520.2520a  (b)  amended 34729 

520.2520c  Removed 34729 

520.2520d  Removed 34729 

522.147  Added 48830 

522.281  Removed 34729 

522.313  (d)(3)(ii)  revised;  (dX4) 
and  (5)  redesignated  as  (dK5) 

and  (6);  new  (dX4)  added 35130 

(dK7)  added 66583 

522.314  Added 29479 

522.740  Removed 34729 


522.770  Added 53321 

522.955  Added 42383 

522.1004  Added 68147 

522.1044  (b).  (d)(2)(i)  and  (3)(i)  re- 
vised   24441 

522.1044f  (b)  revised 10220 

522.1055  (b)  amended 18672 

522.1078  (b)  amended 37682 

522.1145  (a)(2)  amended 59003 

522.1182  (a)(4)(i)  amended 18672 

522.1192  (d)(2)(ii)  amended 14634 

522.1193  (d)(2)  amended 14302 

522.1290  (b)  amended 66582 

522.1335  Added 21075 

522.1465  Added 5320 

522.1660  (b)  and  (c)(2)(iii)  amend- 
ed  31028 

(c)(l)(iii)  corrected 13825 

522.1662a  (g)(3)(i)(c)  revised 14303 

522.1680  (c)(l)(iii)  amended 36291 

522.1720  (b)(1)  and  (2)  revised 54333 

522.1850    (c)(1)    revised;    (c)(2Xi) 

and  (ii)  amended 54333 

522.1940       (d)(lXiii)       amended; 

(dK2Xiv)  removed 8372 

522.2005  Added 66582 

522.2022  Removed 34729 

522.2095  (d)  revised 10220 

522.2120  (b)  revised;  (dX4)  amend- 
ed  31028 

522.2471  (dXlXii)         revised; 

(dXlXiii)  amended 5526 

522.2474  Added 25785 

522.2477  (c)(3)  added 29480 

(c)(3)  heading  and  (ill)  revised 

41499 

522.2478  Added 14482 

(a)  amended 29479 

522.2480  Removed 34729 

522.2615  (b)  amended;  (d)  removed 

29480 

(c)  redesignated  as  (d):  new  (c) 

added:  new  (dX3)  revised ....4164 

522.2662  (b)  amended 46548 

524.1044b  (b)  amended 48624 

524.1600a  (b)  amended 63712 

529.50  (cX2)  amended 15110 

529.810  Removed 34729 

529.1044a  (b)  amended 17830 

(b)  amended 611 

529.2090  (aXl)  amended 8372 

530  Added 57743 

556.113  Amended 66583 

556.150  Revised 67453 

556.225  Added 53321 

556.228  Added 56693 
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TITLE  21    Chapter  l-Con. 

556.275  (c)  added 29478 

556.283  Added 42383 

556.300  (a)  amended 24441 

556.430  Revised 31399 

556.500  Revised 67453 

556.600  Revised 31028 

556.685  Added 24443 

556.720  Revised 67453 

556.735  Revised 68148 

556.738  Revised 12086 

556.741  Added 4164 

558.4  (d)  table  amended 68148 

558.15  (g)(1)  Uble  amended 51589 

558.55  (d)(2)  Uble  amended 35950 

558.58  (d)(1)  Uble  amended  .18082.  35951 

558.76  (d)(3)(xiv)  added 43451 

(dK3)(xiv^  revised 66584 

(d)(1)  Uble  amended 12952 

558.78    (a)(2).     (d)(1)    Uble    and 

(2)(ii)  amended 18082 

.558.95  (b)(l)(xiii)(6)  amended 18082 

(b)(4)(iii)  added 43655 

(b)  redesignated  as  (d);  (a)(5) 
and  new  (b)  added;  (d)(4)(i)(6) 
amended 8373 

558.120  (c)(l)(iii)(6)  amended 18082 

558.128  (a)  amended 18082 

(a),  (b)  and  (c)(1)  revised;  {c)(2) 
and  (3)  removed;  (c)(4)  and  (5) 
redesignated  as  (c)(2)  and  (3) 

35952 

(c)(4)  amended ...36291 

(c)(2)  corrected 53615 

(c)(3)(xiii)  added 12086 

(c)(3)(xiv)  added 12952 

(c)  redesignated  as  (d);  new 
(dKl)(vi),  new  (xii)  and  new 
(xvii)  amended 14303 

558.140  Added „...35954 

558.145  (a)(1)  and  (2)  amended 18082 

(a)(1)  amended 14300 

558.175  (c)(2)(ii)  revised 35954 

568.185  (a)(1)  removed 34729 

558.195  (d)  Uble  amended 35954 

558.258  (c)(2)  introductory  text 
and  (3)  introductory  text  re- 
vised;   (c)(2)(iii)   and    (3)(iii) 

amended 29478 

558.265  (c)(2)(ii)  added 21076 

(c)(2)(iii)  added 24694 

558.274  (c)(1)  Uble  amended 35955 

(a)(4).  (c)(l)(i)  and  (ii)  amend- 
ed; eff.  4-2-97 14301 

558.300  (a)  revised;  (c)(2)  through 

(5)  added 32652 


558.305  (b)  redesignated  as  (d); 
new  (b)  and  (c)  added;   new 

(d)(3)  heading  revised 9929 

558.325  ic)(4)(iii)  added 32653 

558.340  (a)  amended 18082 

558.342  (c)(5)(ii)(C)  amended 8373 

(c)  redesignated  as  (d);  new  (c) 

and  (d)(7)  added 14304 

558.355  (b)(8).  (9).  (f)(l)(iv)(t)). 
(v)(6).  (xiv)(ft).  (xv)(6). 
(xvi)(6)       amended;       (b)(10) 

added 18082 

(f)(3)(iii)(6)  and  (v)(ft)  amended 


(f)(3)(x)(c)  amended 51003 

(b)(7)  and  (14)  amended 14304 

(f)(3)(ii)(a).    (ix)(a)    and    (x)(6) 
table  amended 14306 

558.366  (c)  table  amended 14483 

558.367  Removed 34729 

558.450  Revised 51590 

558.485  (a)(16)  removed 34729 

(a)(4)  removed;  eff.  4-2-97 14301 

558.515   (a).    (d)(l)(ili)(ft),    (iv)(fc), 

(v)(&)  and  (vi)(&)  amended 18082 

(d)(l)(iii).    (iv)    and    (v)(6)    re- 
vised  35956 

(d)(2)  revised 51593 

558.525  Removed 15111 

558.530  (d)(2).  (3)  and  (4)  redesig- 
nated as  (d)(4).  (5)  and  (6);  (a) 
and  new  (d)(4)  revised;  new 
(d)(2)  and  new  (3)  added;  new 
(d)(6)(i)(a)  through  (d)  redes- 
ignated        as         (d)(6)(i)(A) 

through  (D) 35956 

(d)(5)(xxiv)  added 43451 

558.550  (b)(l)(vii)(c).  (ix)(c). 
(xv)(c)  and  (xvi)(c)  amended 

18082 

(b)(3)    redesignated    as    (b)(4); 
new  (b)(3)  added;  eff.  5-27-97 

14305 

558.553  (b)(3)  added 66584 

558.555  (b)(2)  added 29481 

(b)(2)(li)  amended 43451 

(b)(3)  added 66584 

558.565  Removed 34729 

558.582  (a)  amended 18082 

558.600  (c)(4)  added 12086 

558.618  Added 68148 

558.625  (b)(79)  amended 17566 

(b)(72)  removed 34729 

(b)(76)  removed 58631 

(f)(l)(vi)(e)  added 67713 

(b)(53)  removed;  eff.  4-2-97 14301 
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(f)(l)(i)(t»  amended 14306 

(0(l)(vi)(e)  correctly  revised 15111 

558.630  (b)(10)  amended 34729 

(b)(3)  and  (10)  amended;  eff.  4- 

2-97 14301 

558.635  (b)(1)  amended 30133 

558.680  (c)(1)  Uble  amended 35957 

570.22  Removed 37682 

573.460  (a)  introductory  text,  (1). 
(2).  (b).  (c)  introductory  text. 
(1)  and  (2)  redesignated  as 
(a)(1)  introductory  text,  (i), 
(ii),  (2).  (3)  introductory  text, 

(i)  and  (ii);  new  (b)  added 15704 

579  Denial  of  request  for  hearing 

611 

582.1666  (b)  revised 19544 

584.700  Added 43453 

589.1001  Added 19544 

600.3  (t)  revised 24232 

601.2  (a)  existing  text  designated 
as  (a)  introductory  text;  new 
(a)  introductory  text  amend- 
ed; (a)(1)  through  (4)  and  (c) 

added 24232 

(c)(3)  corrected 11769 

601.22  Amended 24233 

601.30  Removed 40154 

601.31  Removed 4C154 

601.32  Removed 40154 

601.51  (d)  redesignated  as  (dXl); 

(d)(2)  added 51530 

606.100  (b)(19)  added 47422 

Regulation  at  61  FR  47422  eff. 

date  corrected  to  2-7-97 66919 

606.160  (b)(l)(vii)  and  (vlii)  added 

47422 

Regulation  at  61  FR  47422  eff. 
date  corrected  to  2-7-97 66919 

610.45  (d)  added... 47423 

Regulation  at  61  FR  47423  eff. 

date  corrected  to  2-7-97 66919 

610.46  Added 47423 

Regulation  at  61  FR  47423  eff. 

date  corrected  to  2-7-97 66919 

610.47  Added 47423 

Regulation  at  61  FR  47423  eff. 

date  corrected  to  2-7-97 66919 

610.53  (c)  Uble  amended 15110 

610.64  Revised 57330 

620  Removed 40154 

630  Removed 40155 

640.110—640.114  (Subpart  K)  Re- 
moved  40155 

650  Removed 40155 


660.100—660.105  (Subpart  K)  Re- 
moved  40155 

680.1—680.3  (Subpart  A)  Heading 

removed 40155 

680.10—680.16  (Subpart  B)  Re- 
moved  40155 

680.20—680.26  (Subpart  C)  Re- 
moved  40155 

700.10  Removed 27779 

730.3  Amended 14481 

740.11  (c)  revised;  interim 20101 

801.63  Added;  interim 20101 

801.126  Added;  eff.  8-28-97 44615 

801.403  Removed 37683 

801.408  Removed 37683 

801.425  Removed:  interim 20101 

801.427  Removed 37683 

801.433  Added;  interim 20101 

803  Regulation  at  60  FR  63597  eff. 

date  delayed  to  7-31-96 16043 

803.1  (a)  revised;  eff.  5-19-97 13306 

803.3  (n)(4)  sUyed 38347 

803.19  (f)  and  (g)  added;  eff.  8-28- 

97 44615 

803.55  (b)(9)  and  (10)  stayed : 39869 

803.57  Stayed 38347 

Revised;  eff.  5-19-97 13306 

803.58  SUyed 38347 

804.25  (c)  added;  eff.  8-^97 44615 

804.30  Removed 38347 

Added;  eff.  5-19-97 13306 

807  Technical  correction 47550 

807.3  Regulation  at  60  FR  63606 

eff.  date  delayed  to  7-31-96 16043 

(r)  SUyed 38347 

807.20  Regulation  at  60  FR  63606 

eff.  date  delayed  to  7-31-96 16043 

(a)(6)  SUyed 38347 

807.22  Regulation  at  60  FR  63606 

eff.  date  delayed  to  7-31-96 16043 

807.40  Regulation  at  60  FR  63606 

eff.  date  delayed  to  7-31-96 16043 

Stayed 38347 

807.65  (j)  added;  eff.  8-28-97 44615 

808  Authority  citation  revised 52654 

808.1  (d)(10)  added;  eff.  6-1-97 52654 

810  Added;  eff.  5-19-97 59018 

812  Authority  citation  revised 52654 

812.1  (a)  amended;  eff.  6-1-97 52654 

812.2  (c)(8)  removed 4165 

(c)  introductory  text  revised; 

eff.  5-13-97 12096 

812.20  (a)(1)  revised;  (a)(4)  added 

51530 

812.35  (a)  amended 51531 

812.38  (bK4)  added 51531 
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TITLE  21   Chapter  l-Con. 

812.47  Added 51531 

812.119  Added:  eff.  5-13-97 12096 

812.140   (a)(3)    introductory    text 

revised:  (a)(3)(i)  amended 57280 

813  Removed 4165 

814  Authority  citation  revised 51531 

814.3  (k)  and  (1)  added 15190 

(m)  and  (n)  added 33244 

814.9  (d)  redesignated  as  (d)(1): 

(d)(2)  added 51531 

814.47  Added 15190 

814.100—814.126        (Subpart        H) 

Added 33244 

814.102  Stayed 55741 

814.104  Stayed 55741 

814.106  Stayed 55741 

814.108  Stayed 55741 

814.110  (a)  stayed 55741 

814.112  (b)  stayed 55741 

814.116  (b)  stayed 55741 

814.118  (d)  stayed 55741 

814.120  (b)  stayed 55741 

814.124  (b)  stayed 55741 

814.126  (b)(1)  stayed 55741 

820  Technical  correction 47550 

Revised:  eff.  6-1-97 52654 

820.1  (f)  added:  eff.  8-28-97 44415 


868.5400 
870.1350 
870.1360 
870.3850 
870.5300 
872.3400 
872.3420 
872.3480 
872.3500 
872.3560 
872.3820 
872.6730 


876  Authority  citation  revised 50707 


876.5220 
876.5270 
880.5580 
880.5760 
882.1825 
882.5150 
882.5850 
884.2620 
884.2685 
884.4250 
884.4270 
884.505C 
884.5225 
884.5425 
884.5435 
888.3120 


c)  revised 50706 

c)  revised 50706 

c)  revised 50706 

c)  revised 50706 

c)  revised 50706 

c)  revised 50706 

c)  revised 50707 

c)  revised 50707 

c)  revised 50707 

c)  revised 50707 

c)  revised 50707 

c)  revised 2902 


c)  revised 50707 

c)  revised „... 50707 

Added 64617 

c)  revised 50708 

c)  revised 50708 

c)  revised 50708 

c)  revised 50708 

c)  revised 50708 

c)  revised 50708 

c)  revised 50708 

c)  revised ..50708 

c)  revised 50709 

c)  revised 50709 

b)  revised 67714 

b)  revised 67714 

c)  revised 50709 


888.3180  (c)  revised 50709 

888.3200  (c)  revised 50709 

888.3210  (c)  revised 50709 

888.3220  (c)  revised 50709 

888.3300  (c)  revised 50709 

888.3310  (c)  revised 50710 

888.3370  (c)  revised 50710 

888.3380  (c)  revised 50710 

888.3480  (c)  revised 50710 

888.3540  (c)  revised 50710 

888.3550  (c)  revised 50710 

888.3570  (c)  revised 50710 

888.3580  (c)  revised 50711 

888.3640  (c)  revised 5071 1 

888.3680  (c)  revised 50711 

888.3790  (c)  revised 50711 

890.3610  (c)  revised 50711 

897  Added:  eff.  8-28-97 44615 

897.14  Eff.  in  part  2-28-97 44616 

897.34  Eff.  in  part  2-2&-98 44617 

Regulation  at  61  FR  44617  eff. 

date  corrected  to  8-28-98 47550 

1250.51  (d)  amended 14481 

Chapter  II— Drug  Enforcement 
Adnriinlstration,  Department  of 
Justice  (Parts  1300-1399) 

1300  Added 13941 

1301  Comment  request 68624 

1301.01  Revised 13945 

1301.02  Revised 13945 

1301.11—1301.18  Undesignated 

center  heading  revised 13945 

1301.11  Added 13945 

1301.12  Added 13945 

1301.13  Added 13946 

1301.14  Added 13948 

1301.15  Added 13948 

1301.16  Added 13949 

1301.17  Added 13949 

1301.18  Added , 13949 

1301.21—1301.26         Undesignated 

center  heading  revised 13950 

1301.21  Added 13950 

1301.22  Added 13950 

1301.23  Added 13951 

1301.24  Added 13951 

1301.25  Added 13951 

1301.26  Added 13952 

1301.31—1301.37         Undesignated 

center  heading  revised 13953 

1301.31  Added 13953 

1301.32  Added 13953 

1301.33  Added 13953 

1301.34  Added 13953 

1301.35  Added 13954 
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1301.36  Added 13955 

1301.37  Added 13955 

1301.41—1301.46         Undesignated 

center  heading  revised 13956 

1301.41  Added 13956 

1301.42  Added 13956 

1301.43  Added 13956 

1301.44  Added 13956 

1301.45  Added 13956 

1301.46  Added 13956 

1301.51—1301.52         Undesignated 

center  heading  revised 13956 

1301.51  Added 13956 

1301.52  Added 13957 

1301.72  (b)(4)(i)(b)  amended 13957 

1301.75  (b)  revised 13957 

1301.76  (c)  revised 13957 

1302.02  Revised 13958 

1302.04  Revised 13958 

1302.05  Removed:  new  1302.05  re- 
designated from  1302.06  and 
revised 13958 

1302.06  Redesignated  as  1302.05: 
new  1302.06  redesignated 
from  1302.07  and  revised 13958 

1302.07  Redesignated  as  1302.06; 
new  1302.07  redesignated 
from  1302.08  and  revised 13958 

1302.08  Redesignated  as  1302.07 13958 

1303.02  Revised 13958 

1303.12    (b).    (d).    (e)(1)    and    (3) 

amended 13958 

1303.21  (a)  amended 13958 

1303.22  Introductory  text  amend- 
ed  13958 

1303.26  Amended 13958 

1303.27  Amended 13958 

1303.32  (b)  amended ; 13958 

1303.35  (a)  amended 13958 

1304  Authority  citation  revised 

23958 

1304.02  Revised 13958 

1304.03  (f)  revised;  (g)  and  (h)  re- 
moved  13958 

1304.04  (a)  introductory  text 
amended:  (e)  and  (h)  revised 

1304.11  Revised 13959 

1304.12  Removed 13960 

1304.13  Removed 13960 

1304.14  Removed 13960 

1304.15  Removed , 13960 

1304.16  Removed 13960 

1304.17  Removed 13960 

1304.18  Removed 13960 

1304.19  Removed 13960 


1304.21  (a)  and  (c)  revised 13960 

1304.22  Revised 13960 

1304.23  Removed:  new  1304.23  re- 
designated from  1304.27 13961 

1304.24  Removed:  new  1304.24  re- 
designated  from   1304.28;   (b) 

and  (d)  amended 13961 

1304.25  Removed;  new  1304.25  re- 
designated from  1304.29 13961 

1304.26  Removed 13961 

1304.27  Redesignated  as  1304.23 13961 

1304.28  Redesignated  as  1304.24 13961 

1304.29  Redesignated  as  1304.25 13961 

1304.31  Revised 13961 

1304.32  Revised 13962 

1304.33  Removed;  new  1304.33  re- 
designated from  1304.34  and 
revised  (0MB  number) 13962 

1304.34  Redesignated  as  1304.33 13962 

1304.35  Removed 13963 

1304.36  Removed 13963 

1304.37  Removed 13963 

1304.38  Removed .-. 13963 

1305.02  Revised 13963 

1305.03  Revised 13963 

1305.06  Revised 13963 

1305.07  Revised 13963 

1305.12  (b)  revised 13964 

1306.02  Revised 13964 

1306.03  (a)(2)  amended 13966 

1306.05  (b)  and  (c)  amended 13966 

1306.11  (a),  (d)(4)  and  (e)  revised; 

(g)  added 13964 

1306.13  (b)  revised 13965 

1306.14  Heading  revised;  (c)  added 
13965 

1306.15  Removed 13965 

1306.21—1306.26         Undesignated 

center  heading  revised 13965 

1306.21  Revised 13965 

1306.22  (a)(2),  (b)  introductory 
text,  (2)  and  (4)  amended 13966 

1306.23  Introductory  text  revised 
13965 

1306.24  Revised 7. 13965 

1306.25  Removed 13965 

Redesignated  from  1306.26;  (a) 

and  (b)  revised 13966 

1306.26  Redesignated  as  1306.25; 
new  1306.26  redesignated 
from     1306.32;     introductory 

text  and  (a)  revised 13966 

1306.31—1306.32         Undesignated 

center  heading  removed 13966 

1306.31  Removed 13966 

1306.32  Redesignated  as  1306.26 13966 
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1307.01  Revised 13966 

1307.02  Revised 13966 

1307.03  Revised 13966 

1307.11  (a)(2),  (4)  and  (b)  amended 
13967 

1307.12  Removed 13966 

Redesignated  from  1307.13 13967 

1307.13  RedesigTiated  as  1307.12; 
new  1307.13  redeslgrnated 
from  1307.15 13967 

1307.14  Removed 13967 

1307.15  Redesignated  as  1307.13 13967 

1307.21  (a)  revised 13967 

1307.22  Amended 13967 

1308.02  Revised 13967 

1308.03  (a)  amended 13968 

1308.04  Removed 13967 

1308.12  (cH26)  redesignated  as 
(c)(27);  new  (c)( 26)  added 56894 

(g)  amended 13968 

1308.13  tb)(l)  amended 13968 

1308.22  Table  amended 13968 

1308.23  (c)(7)  and  (f)  amended 13968 

1308.24  Table  removed:  (a)  and  (i) 
revised 13967 

(d)  amended 13968 

1308.26  Table  removed:  (a)  re- 
vised  13967 

1308.32  Table  removed 13967 

1308.33  (a)  and  (b)  amended 13968 

1308.34  Table  removed 13967 

1308.42  Revised 13968 

1308.43  Removed;  new  1308.43  re- 
designated from  1308.44;  (f) 
amended 13968 

1308.44  Redesignated  as  1308.43; 
new  1308.44  redesignated 
from  1308.45;  (e)  amended 13968 

1308.45  Redesignated  as  1308.44; 
new  1308.45  redesignated 
from  1308.48 13968 

1308.46  Removed;  new  1308.46  re- 
designated from  1308.49 13968 

1308.47  Removed;  new  1308.47  re- 
designated from  1308.50 13968 

1308.48  Redesignated  as  1308.45 13968 

1308.49  Redesignated  as  1308.45 13968 

1308.50  Redesignated  as  1308.45 13968 

1308.51  Removed 13968 

1308.52  Amended 13968 

1309.02  (f)  revised 40989 

Corrected 41836 

(D  corrected 48830 

Regulation    at    61     FR    40989 

withdrawn 52287 

Revised 13968 


1309.21  Revised 32926 

(a)  and  (b)  amended 13968 

1309.22  (b)  revised 32926 

1309.25  (a)  and  (b)  amended 13968 

1309.28  Added .32926 

1309.29  Added 40989 

Correctly  designated 48830 

Regulation    at    61     FR    40989 

withdrawn 52287 

Added;  interim 5916 

1309.43  (d)  revised:  (e)  added;  In- 
terim  5916 

1309.44  (b)  revised;  interim 5916 

1309.53  Removed;  new  1309.53  re- 
designated from  1309.54 13968 

1309.54  Redesignated  as  1309.53; 
new  1309.54  redesignated 
from  1309.55 13968 

1309.55  Redesignated  as  1309.54; 
new  1309.55  redesignated 
from  1309.56 13968 

1309.56  Redesignated  as  1309.55 13968 

1309.57  Removed 13968 

1309.62  Existing  text  designated 

as   (a);   new  (a)  revised;   (b) 

added;  interim 5916 

1309.71  (a)(2)  revised 40989 

Regulation  at  61  FR  40989 
withdrawn 52287 

(a)(2)  amended 13968 

1310.01  (f)(l)(iv)(A)  revised 40990 

Regulation    at    61     FR    40990 

withdrawn 52287 

(f)(l)(iv)(A)  and  (B)  revised;  (g) 
through  (k)  and  (1)  redesig- 
nated as  (h)  through  (1)  and 
(o);  new  (g)  and  (n)  added;  in- 
terim  5917 

Revised 13968 

1310.02  (a)(16)  and  (21)  revised;  in- 
terim  5917 

1310.04  (f)  introductory  text  and 
(l)(x)  revised 40990 

Corrected 48830 

Regulation    at    61     FR     40990 

withdrawn 52287 

(a)  revised;  interim 5917 

1310.05  Corrected 17958 

(c)  amended 13968 

1310.06  (b)  revised 32926 

1310.08  Introductory  text  amend- 
ed  13968 

1310.09  Revised 40990 

Regulation    at    61     FR    40990 

withdrawn 52287 

Revised;  interim 5917 
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Removed 13968 

1310.10  (a)  amended 13968 

1310.14  Heading  and  (a)  revised 40990 

Regulation    at    61     FR    40990 

withdrawn 52287 

(a)  amended 13968 

1310.15  Heading,  (a)  and  (d)  re- 
vised  40990 

Regulation  at  61  FR  40990 
withdrawn 52287 

(d)  amended 13968 

1311  Comment  request 68624 

Removed 13969 

1311.27  (b)(2)  revised;  (c)  added 4645 

1312.02  Revised 13969 

1312.12  (a)  amended 13969 

1312.14  (a)  amended 13969 

1312.16  (b)  amended 13969 

1312.17  Amended 13969 

1312.18  (b)  and  (c)  amended 13969 

1312.19  (a)  and  (b)  amended 13969 

1312.22  (a)  amended 13969 

1312.24  (a)  amended 13969 

1312.25  Amended 13969 

1312.27  (a),  (b)(5)(iii)  and  (Iv) 
amended 13969 

1312.28  (d)  amended 13969 

1312.31  (b)  amended 13969 

1312.32  (a)  amended 13969 

1313.02  (d)(l)(iv)(A)  revised 40991 

Regulation  at  61  FR  40991 
withdrawn 52287 

(d)(l)(iv)(A)  and  (B)  revised:  in- 
terim  5917 

Revised 13969 

1313.15  (a)  amended 13969 

1313.21  (c)(1)  amended 13969 

1313.23  (c)  revised 51004 

1313.24  (a)  amended 13969 

1313.32  Heading  correctly  revised 

17566 

1316.01—1316.13  (Subpart  A)  Au- 
thority citation  correctly  re- 
vised  17566 

1316.02  (g)  revised 13969 

1316.05  Amended 13970 

1316.12  Amended 13970 

1316.13  Revised 13969 

1316.23  (b)  amended 13970 

1316.24  (c)  amended 13970 

1316.41  Amended 13970 

1316.42  (h)  revised 13969 

1316.46  (b)(1)  amended 13970 

1316.52  (a)  amended 13970 

1316.71  (f)  revised 13969 

1316.77  (a)  amended 13970 


1316.81  Amended 13970 

Proposed  Rules: 

1—1299  (Ch.  1).  16422.  21392.  26473.  60661 

5700,  7390,  9721 

1 28116 

2 28116 

10242 

3 28116 

5 28116 

10 28116 

12 28116 

20 28116 

25 14922.  19476.  54746 

56 28116 

58 28116 

70 28525.  29701.  48102 

71 14690.  29701.  48102 

73 28525 

74 28525 

80 28525.  29701.  48102 

81 28525 

82 28525 

101 16423,  25421.  28525,  29701.  29708. 

48102.  50770.  50771.  55122.  58151. 

67243 

3635,  9826,  11129,  12579 

102 19220 

106 36154. 49714 

107 29701.  36154.  48102,  49714 

110 59372 

130 19220 

131 19220 

133 19220 

135 19220 

136 19220 

137 19220 

139 19220 

145 19220 

146 19220 

150 19220 

152 19220 

155 ;19220 

156 19220 

158 19220 

160 19220 

161 19220 

9826 

163 19220 

10781 

164 19220 

165 19220 

166 19220 

168 19220 

169 19220 

170 14690.  29701,  29711.  48102 
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TITLE  21    Proposed  Rules— Con. 

171 14690.  29711 

172 29701.  29711.  46102 

173 29701.  29711.  4«102 

174 29701.  4«102 

175 29701.  2971 1.46102 

176 29711 

177 29701.29711.46102 

178 28525.  29701.  2971 1.  46102 

182 29711 

184 29701.  29711.  46102 

190 50774 

200 29502 

201 17807.  28525.  36047,  42826 

9024 

2io.....''Z"!'.'""""''.'"".""'.""'.Mib4^^ 

211 20104.  39372 

250 29502 

310 29502.  53685.  55602 

314 55602 

328 21392 

330 51625 

9024 

331 17807.  38047.  42826 

343 30002 

351 66953 

352 42398.  46645.  53340 

8663 

358 9024 

500 31466 

9826 

510 15003 

511 59209 

514 59209 

530 25106 

564 59845 

589 24253 

552.  3847 

600 55602 

4221 


601. 
606. 
701. 
730. 


4221 

4221 

28525 

.29708.  44013 


801 26140.  32618 

803 38346 

804 38346 

808 7390,  7395 

812 66954 

953 

864 Z"ZZ"ZZ'Z"ibl97 

880 44013 

882 4023 

886 14277 

892 63769 

900 14856.  14870.  14684.  14898.  14908 

1250 29701.48102 


1301 49086.66637 

1024,  2064 

1304 66637 

; 1024,  2064 

1308 46655 

TITLE  22-FOREIGN  RELATIONS 

Chapter  I— Department  of  State 
(Parts  1-199) 

4  Revised 32328 

33  Re  vised 49966 

40  Authority  citation  revised 59184 

40.9  Added 59184 

40.63  Heading  revised 59184 

40.91—40.93  (Subpart  J)  Redesig- 
nated as  40.101—40.103  (Sub- 
part K) 59184 

40.101—40.105  (Subpart  K)  Redes- 
ignated      from      40.91 — 40.93 

(Subpart  J) 59184 

Redesignated   as   40.201—40.205 

(Subpart  L) 59164 

40.111  (Subpart  L)  Redesignated 

as  40.301  (Subpart  M) 59184 

40.201—40.205  (Subpart  L)  Redes- 
ignated    from     40.101 — 40.105 

(Subpart  K) 59184 

40.301  (Subpart  M)  Redesignated 

from  40.111  (Subpart  L) 59184 

41.2  (1)(2)  amended;  interim 35629, 

39319 

41.101  (c)  removed 53056 

(a)  revised 56439 

41.104  (e)  removed 53058 

41.105  (a)(3)(iii)  amended; 
(a)(3)(iv)  removed 53056 

41.113   (k)(2)(ii)   amended;    (k)(3) 

removed 53058 

42.11   Introductory  text  revised; 

table  amended 614 

50  Authority  citation  revised 43311 

50.1  (g)  added 43311 

50.2  Amended 43311 

50.3  (b)  revised 43312 

50.5  Introductory  text  revised 43312 

50.7  Revised 43312 

50.8  Revised 43312 

50.9  Revised 43312 

50.20  (a)  removed;  (b)  redesig- 
nated as  (a) 29652 

(a)  introductory  text,  (1)  and 

(2)  amended 29653 

50.30  (d)  added 29652 

50.40  Removed;  new  50.40  redesig- 
nated from  50.41;  (a)  through 
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(d)  redesignated  as  (c),  (d). 
(b)  and  (e);  new  (a)  added; 
new  (b)  revised;  new  (d) 
amended 29652 

50.41  Redesignated  as  50.40 29652 

50.42  Removed 29653 

50.50  (a)  amended 29653 

50.51  Removed;  new  50.51  redesig- 
nated from  50.52 29653 

50.52  Redesignated  as  50.51 29653 

51.1  (h)  added 43312 

51.21  (b)(6)  revised 43312 

51.33  Re  vised 29940 

81  Removed 29941 

82  Removed 29941 

83  Removed 29941 

84  Removed 29941 

85  Removed 29941 

86  Removed 29941 

87  Removed 29941 

88  Removed 29941 

89.1  Revised 29945 

92.58  Corrected 14375 

92.59  Corrected 14375 

120.10  (a)(1)  revised 46831 

121.1  Amended 56695,  68633 

123.22  (d)  revised 48831 

126.1  (a)  amended 19841,  33313.  41499. 

41738 
(a)  revised 36625 

128.1  Revised 48831 

128.2  Re  vised 48831 

128.3  Re  vised 46831 

128.4  Re  vised 48832 

128.5  (b)  and  (c)  revised 48832 

128.6  Revised 46832 

128.7  Revised 46832 

128.8  Re  vised 46833 

128.9  Re  vised 48833 

128.10  Revised 46633 

128.11  Revised 46833 

128.12  Revised 48833 

128.13  (a),  (c),  (e)  and  (f)  revised 
48633 

128.14  Revised 46834 

128.15  Revised 46634 

128.16  Revised 46834 

131.1  Revised 39585 

171.32  (j)(2)  amended 66149 


Ct^apter  II— Agency  for  Inter- 
national Development.  Inter- 
rKitional  Development  Co- 
operation Agency  (Parts 
200-299) 

210  Removed 65946 

212  Re  vised 43002 

228  Added 53616 

228.03  (b)  corrected S4849 

228.11  (b)  corrected 314 

228.13  (b)  corrected 314 

228.14  (c)(2)  corrected 314 

228.22  (d)  corrected 314 

228.25  Corrected 54849 

228.30—228.39  (Subpart  D)  Head- 
ing corrected 56361 

228.37  (b)  corrected 314 

228.51  (c)  corrected 314 

adapter   V-United   States   Infor- 
mation Agency  (Parts  500—599) 

505  Revised;  interim 51004 

Revised;  interim;  eff.  4-16-97 10630 

514  Policy  statement 37002 

514.20  (d).  (i)  and  (j)  revised 15373 

(j)(2)(i)      stayed;      eff.      5-7-96 

through  10^4-96 20437 

Regulation  at  61  FR  15373  con- 
firmed; (d),  (i)  and  (j)  revised 
29267 

514.21  (g)  revised 39S65 

Ct>apter  VI— United  States  Arms 
Control  and  Disarmament 
Agency  (Parts  600—699) 

601  Revised 58328 

602  Revised 40332 

603  Re  vised 51593 

605  Revised 64286 

608  Added 36621 

Proposed  Rules: 

171 39927.  53158 

514 46745 

602 27031 

603 30009 

605 53156 

608 26474 

1102 31470 
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TITLE  23-HIGHWAYS 

Chapter  I— Federal  Highway  Ad- 
ministration. Department  of 
Transportation  (Parts  1—999) 

230  Authority  citation  added 14616 

230.101—230.121   (Subpart   A)   Au- 
thority citation  removed 14616 

230.121  (d)  removed 14616 

230.101—230.121   (Subpart  A)  Ap- 
pendixes E  and  F  removed 14616 

230.201—230.207   (Subpart   B)   Au- 
thority citation  removed 14616 

230.301—230.313  (Subpart   C)   Au- 
thority citation  removed 14616 

230.401—230.415  (Subpart   D)  Au- 
thority citation  removed 14616 

450  Authority  citation  revised 67175 

450.316  (a)(14)  and  (15)  amended: 

(a)(16)  added 67175 

450.318  (e)  amended 67175 

450.320   (a)   revised:    (b)   and   (c) 

amended 67175 

450.322  (b)(4)  amended 67175 

450.336  (b)(6)  removed 67175 

500  Revised 67170 

625  Revised;  interim 17566 

626  Added 67174 

627  Added 6868 

630.102—630.107   (Subpart   A)   Re- 
vised  35632 

Authority  citation  revised 6872 

630.301—630.307   (Subpart   C)    Re- 
vised   6872 

630.305  Redesigmated  as  635.127 6872 

635  Authority  citation  revised 6872 

635.102  Revised 6873 

635.103  Amended 6873 

635.124  (b)  amended 6873 

635.126  (b)  introductory  text  re- 
vised   6873 

635.127  Redesigrnated  from  630.305 
6872 

635.413  Regulation  at  60  FR  44274 

confirmed 17245 

640   Regrulation   at   60   FR  47483- 

confirmed 57331 

640.113  (d)  revised:  (e)  removed: 

(f)  redesignated  as  (e) 57331 

655  Authority  citation  revised 29626 

655.601   (c)  and  (d)   revised;   In- 
terim  29626 

(a)  revised 1373 

657  Authority  citation  revised 10181 


657.15    (b)    and    (c)(2)    amended; 

(f)(3)(ii)  revised 10181 

658  Authority  citation  revised 10181 

658.13     (e)(l)(ii)     amended;     (h) 

added 1018I 

658.17    (k)    revised     (1)   and   (m) 

added 10181 

658.23  (c)  and  (e)  amended lOiai 

658  Appendixes  B  and  C  amended 

10181 

667  Removed '. 43966 

668  Authority  citation  added 67211 

668.101  Amended 67212 

668.101—668.113  (Subpart  A)  Au- 
thority citation  removed 6721 1 

668.103  Amended 67212 

668.105  (e)  amended 67212 

668.107  (a)  and  (b)  amended 67212 

668.109  (b)(3).  (5)  and  (6)  amended; 
(b)(7).  (8).  (9)  and  (c)(9)  added: 
(c)(1).  (2).  (4).  (6)  and  (7)  re- 
vised  67212 

668.111  (b)(2)  amended;  (c)(1)  re- 
vised  67212 

668.113  (a)  amended;  (b)(1)  re- 
vised; (b)(3)  added 67212 

668.201—668.215  (Subpart  B)  Au- 
thority citation  removed 67211 

710.401—710.405  (Subpart  D)  Re- 
moved; interim 18247 

712.801—712.805  (Subpart  H)  Re- 
moved; interim 18247 

720  Removed;  interim 18247 

740  Removed;  interim 18247 

771  Authority  citation  revised 6873 

771.109  (d)  added 6873 

772  Authority  citation  revised 45321 

772.13  (b)  revised:  interim 45321 

Chapter  II— National  Highway 
Traffic  Safety  Administration 
and  Federal  Highway  Adminis- 
tration, Department  of  Transpor- 
tation (Parts  1200-1299) 

1206  Revised 28747 

1210  Added 55217 

1215  Heading  revised 28749 

Authority  citation  revised 28749 

1215.1  Revised 28749 

1215.2  Revised 28749 

1215.3  Amended 28749 

1215.4  Revised 28749 

1215.5  Revised 28749 

1215.6  Revised 28749 

1215.7  Revised 28749 
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1230  Removed 28751 

Chapter  III— National  Highway 
Traffic  Safety  Administration, 
Department  of  Transportation 
(Parts  1300-1399) 

1309  Removed 18248 

1313.5  Regulation  at  61  FR  9104 
confirmed;  (h)  added 55222 

1313.6  Regulation  at  61  FR  9104 
confirmed:  (g)  added 55222 

Proposed  Rules: 

230 17264 

655 ...29234.  40484,  54111 

691 

658 54588 

777 30553 

1325 16729 

1327 16729 

TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Editorial  Note:  The  revision  for  the 
1996  edition  of  title  24  was  delayed 
until  May  1.  1996.  The  1996  revision  In- 
cludes amendments  promulgated  dur- 
ing the  period  of  April  3,  1995  through 
May  1,  1996.  For  amendments  promul- 
gated during  that  period,  see  the  April 
1996  LSA. 

Subtitle  A-<^ce  of  the  Sec- 
retary, Department  of  Housing 
and  Urtxin  Development  (Ports 
0-99) 

0.1  Revised 36251 

0.2  Redesignated  from  0.735-203 

19188 

0.3  Redesignated  from  0.735-204 

19188 

0.735-203  Redesignated  as  0.2 19188 

0.735-204  Redesignated  as  0.3 19188 

1  Authority  citation  revised 52217 

1.9  (b)  revised;  (c),  (d)  and  (e)  re- 
moved  52217 

1.10  Removed;  new  1.10  redesig- 
nated from  1.12 52217 

1.11  Removed .-..52217 

1.12  Redesignated  as  1.10 52217 

2  Removed 52217 

5  Authority  citation  revised 54498 


Technical  correction 64617 

5.210—5.238  (Subpart  B)  Author- 
ity citation  added 54498 

5.300—5.380  (Subpart  C)  Author- 
ity citation  added 54498 

5.500—5.528  (Subpart  E)  Author- 
ity citation  added 54498 

5.501  Added:  interim 60538 

5.508  (b)(1),  (2).^  (h)(2)  and  (3)  In- 
troductory text  revised;  in- 
terim   60538 

5.510  (b)  revised;  interim 60539 

5.512  (a)  revised:  interim 60539 

5.514  (b),  (c)(1),  (e)(1)  and  (f)(1) 
revised:  (f)(2)  removed;  (f)(3) 
and  (4)  redesignated  as  (f)(2) 

and  (3);  interim 60539 

5.516  (c)  introductory  text  re- 
vised; interim 60539 

5.518  (a),  (b)(3)  and  (5)  revised;  in- 
terim   60539 

5.526  Revised:  interim 60540 

5.601—5.617  (Subpart  F)  Added 54498 

8  Authority  citation  revised 52218 

8.58  (b)  revised;  (c).  (d)  and  (e)  re- 
moved  52218 

8.59  Removed 52218 

8.60—8.71  (Subpart  E)  Removed 

52218 

18  Added 6096 

26  Heading  revised 50209 

26.1—26.26  (Subpart  A)  Heading 

revised 50209 

26.2—26.5  (Subpart  B)  Designa- 
tion removed 50209 

26.6—26.8  (Subpart  C)  Designa- 
tion removed 50209 

26.9—26.16  (Subpart  D)  Designa- 
tion removed 50209 

26.17—26.21  (Subpart  E)  Designa- 
tion removed 50209 

26.22—26.24  (Subpart  F)  Designa- 
tion removed 50209 

26.25—26.26  (Subpart  G)  Designa- 
tion removed 50209 

26.27—26.54  (Subpart  B)  Added 50210 

27  Revised 48548 

28  Revised 50213  ■ 

29  Removed 48552 

30  Revised 50215 

42  Re  vised 51757 

50  Revised 50917 

60  Authority  citation  revised 36463 

60.101  Revised 36463 

60.102  Removed 36463 

60.103  Removed 36463 
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TITLE  24  Subtitle  A-Con. 

60.107  Removed 

60.108  Removed 

60.109  Removed 

60.110  Removed 

60.111  Removed 

60.112  Removed 

60  113  Removed 

60.114  Removed 

60.115  Removed ".... 

60.116  Removed 

60.117  Removed 

60.118  Removed 

60.119  Removed 

60.120  Removed 

60.122  Removed 


36463 

36463 

36463 

36463 

36463 

36463 

36463 

36463 

36463 

36463 

36463 

36463 

36463 

36463 

36463 

60.123  Removed „ 36463 

60.124  Removed 36463 

81  Authority  citation  revised 50218 

81.2  (b)  amended;  (c)  added:  in- 
terim   63947 

81.46  (eHl)  amended 50216 

81.82  (b)(2)  amended 5021S 

81.83  (b)(2)    amended;    (d)(3)    re- 
vised   50218 

81.84  (b)(2)  and  (d)  revised;  (h)(1) 

and  (j)(2)  amended 50219 

81.85  (c)(1)  amended 50219 

81.91—81.99  (Subpart  H)  Revised; 

interim 63948 

91.205  (b)(1)  amended 51760 

91.220  (g)(2)(iii)  added 48750 

91.305  (b)(1)  amended 51760 

91.315    (e)    designated    as    (e)(1); 
new     (e)(2)    added;     interim 

(OMB  number  pending) 54920 

91.320  (g)(2)(ili)  added 48750 

(g)(1)  amended;  interim 54920 

91.500  (b)  introductory  text  re- 
vised; interim 54920 

92  Revised 48750 

92.353  (e)  revised 51760 

92.600—92.652    (Subpart    M)    Re- 
moved; interim 32295 

Chapter  I— Office  of  Assistant 
Secretary  for  Equal  Opportunity, 
Department  of  Housing  and 
Urtxm  Development  (Parts 
100-199) 

lOO— 125  (Subchapter  A)  Appen- 
dix I  removed 41291 

103.45  Amended 52218 

103.50  Amended 52218 

103.100  Amended 52218 

103.115  Amended 52218 


103.215(b)  revised;  interim 41482 

Amended 52218 

103.330  Amended 52218 

103.405  Amended 52218 

103.410  Amended 52218 

103.500  Amended 52218 

104  Removed 52218 

111  Regulation  at  61  FR  7675  con- 
firmed  41284 

115  Regulation  at  61  FR  7675  con- 
firmed; revised 41284 

146  Authority  citation  revised 52218 

146.43  Revised 52218 

180  Added 52218 

Ctiapter  II— Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urbon  De- 
velopment (Parts  200—299) 

200.243     (a)     introductory     text 

amended 50219 

200.810  (b)  amended 36263 

200.1301  Reinstated 54267 

200.1302  Correctly  designated 54267 

Revised 60160 

200.1303  Added 54503 

201.1  Amended 19795 

201.2  Amended 19795 

201.3  Revised 19796 

201.10  (a)(l)(iv).  (b)(l)(i).  (ill), 
(iv),  (2)(i).  (ii).  .  (3).  (c), 
(d)(l)(i).  (iii).  (3).  (0(3).  (4) 
and  (5)  revised;  (a)(2)  re- 
moved; (a)(3)  redesignated  as 
(a)(2)  19796 

201.11  (a)(1).  (2).  (c)(2).  (3)  and  (4) 
revised;  (a)(3)  added 19796 

201.12  Revised 19797 

201.13  Revised 19797 

201.17  Revised 19797 

201.18  Heading  revised 36263 

201.20  (a)(2)  and  (b)  revised;  (a)(3) 
removed 19797 

201.21  (b)(3)  and  (5)  revised 19797 

201.22  (b)(1).  (2)(lv)  and  (c)(1)  re- 
vised  19797 

201.23  Revised 19798 

201.24  (a)(1)  and  (2)  revised 19798 

201.25  Revised 19798 

201.26  (aXl).  (2).  (5X11).  (6)(1). 
(bXSXvl).  (vll).  (4Xvl).  (vli) 
and  (6)  Introductory  text  re- 
vised; (b)(4)(vlll)  removed 19798 
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201.27  (a)(2)  amended;  (a)(5)  re- 
vised; (b)(2)  removed;  (bXl) 
redesignated  as  (b) 19799 

201.28  (a)  revised 19799 

201.32  (a)   revised;   (b)   removed; 

(c).  (d)  and  (e)  redesignated 

as  (b),  (c)  and  (d) 19799 

201.40  (b)(3)  added 19799 

201.52  Amended .-..19799 

201.53  Existing   text   designated 
as     introductory     text     and 
amended;  (a)  and  (b)  added 
19799 

201.54  (b)(2)  revised 19800 

201.55  (a)  introductory  text,  (b) 
introductory  text.  (3)  and  (7) 
revised 19800 

202.3  (j)  amended 36263 

202.11  Heading  revised 36263 

Regulation  at  61  FR  2651  con- 
firmed   36453 

202.12  (k)  amended 36263 

Regulation  at  61  FR  2651  con- 
firmed  36453 

202.13  (d)  removed:  (e)  redesig- 
nated as  (d) 36263 

Regulation  at  61  FR  2651  con- 
firmed   36453 

202.15  Regulation  at  61  FR  2651 

confirmed 36453 

202.17  Regulation  at  61  FR  2651 

confirmed 36453 

203  Authority  citation  revised 35017 

203.3  Regulation  at  61   FR  2651 

confirmed 36453 

203.5  (e)  revised 36263 

203.17  (b)  revised .36263 

203.18  (aKlKii)  amended:  (1) 
added 36263 

203.19  (c)  removed 36263 

203.22  (a)  revised 36263 

203.24  (a)(1)  revised 36263 

203.30  (d)  added 36264 

203.36  Removed 36264 

203.38  Revised 36264 

203.40  Amended 36264 

203.42  (a)  revised 36264 

203.43  (c)(3)  revised 36264 

203.43b  Removed 36264 

203.43f  (b)  amended 36264 

203.43h  Introductory  text,  (b)  and 

(gK3)  revised 36264 

203.43i  (a)  revised 36264 

203.44  Revised 36264 

203.49  Introductory  text  and  (a) 

amended 36264 


203.51  (2)  amended 36453 

203.204  (a)  revised;  (g)  amended 

36264 

203.251  (s)  revised 36265 

203.255  (b)(2)  revised 36265 

203.258  (c)(2)  amended  ...r-. 36453 

203.259a  (a)(2)(iiKB)  amended 36453 

203.262  Revised 37801 

203.263  Removed 37801 

203.264  Revised 37801 

Correctly  revised 42787 

203.265  (b)  amended 36265 

(a)  revised 37801 

203.268  (a)  revised 37801 

203.281  (bXl)  revised 36265 

203.284  (aXl),  (c),  and  (e)  amend- 
ed  36265 

(d)  and  (e)  removed;  (f)  revised 
37801 

203.285  (c)  amended 36265 

(c)  revised 37801 

203.342  Revised;  interim 35017 

203.346  Amended 36265 

203.350  Second  undesignated  cen- 
ter heading  and  second  sec- 
tion removed;  interim..... 35017 

Heading   and   (a)   revised:   In- 
terim   35018 

203.355  (a)  introductory  text,  (2). 
(b),  (c)  introductory  text  and 
(g)  introductory  text  and  (h) 
revised;  (a)(3)  through  (6) 
added;  interim .35018 

(a)  introductory     text     sus- 
pended in  part 9930 

203.356  Revised 36265 

203.359  (b)  heading  amended 36453 

203.363  (b)  heading  amended 36453 

203.366  (b)(1)  amended 36453 

203.368  (a)(lKii)  amended 36453 

203.369  (aXl)  and  (b)  amended 36453 

203.370  (c)(3)  removed;  (c)(4)  and 
(5)  redesignated  as  (cK3)  and 

(4);  interim 35018 

203.371  Added;  interim 35018 

203.378  (CKI)  revised 36265 

(CK3)  amended 36453 

203.379  (a)  introductory  text  and 
(b)  introductory  text  revised 
36265 

(b)  introductory  text  amended 
36453 

203.380  (aXlXi)  revised 36265 

(aXlXiii)  amended 36453 

203.390  (bXl)  revised 36265 
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203.402  (0,  (p)  and  (s)  revised:  in- 
terim  35016 

(b).  (c)  and  (kul)  revised 36266 

(g)(1)  heading  and  (2)  heading 

amended 36453 

(f)  suspended  in  part 9930 

203.402a  (bHD  removed:  (b)(2)  and 
(3)  redesignated  as  (b)(1)  and 

(2):  interim 35019 

203.404  (a)(3)  revised;   (a)(5)  and 

(6)  added:  interim 35019 

203.412  Added:  interim 35019 

203.414  Added:  interim 35019 

203.423  (aHl)  amended 36453 

203.436       Undesignated       center 

heading  added 36266 

203.438  (c)  revised:  interim 35019 

203.471  Revised:  interim 35019 

203.473  (a)  revised:  interim 35019 

203.500  Revised:  interim 35019 

203.501  Amended:  interim 35019 

203.502  (a)  amended:  (b)  revised 
36266 

203.552  (a)  introductory  text  re- 
vised: interim 35019 

203.604  (e)(2)(iii)    and    (iv)    re- 
moved; (e)(2)(v)  redesignated 

as  (e)(2)(iii):  interim 35019 

(b)  amended 36266 

203.605  Added:  interim 35019 

203.606  (a)  amended:  (b)  introduc- 
tory text  revised;  interim 35020 

203.614  Revised;  interim 35020 

203.616  Revised;  interim 35020 

203.640  Removed:  interim 35020 

203.641  Removed:  interim 35020 

203.642  Removed;  interim 35020 

203.643  Removed:  interim 35020 

203.644  Removed:  interim 35020 

203.645  Removed;  interim 35020 

203.646  Removed:  interim 35020 

203.647  Removed:  interim 35020 

203.648  Removed:  interim 35020 

203.649  Removed:  interim 35020 

203.650  Removed:  interim 35020 

203.651  Removed:  interim 35020 

203.652  Removed:  interim 35020 

203.653  Removed:  interim 35020 

203.654  Removed:  interim 35020 

203.656  Removed:  interim. 35020 

203.658  Removed:  interim 35020 

203.659  Removed:  interim 35020 

203.660  Removed;  interim 35020 

203.664  Revised:  interim 35020 

203.665  Revised;  interim 35020 


203.666  (b)  revised:  (c)  and  (d)  re- 
moved; interim 35020 

203.670  (a)  revised 36266 

203.679  (b)(4)  revised 36266 

203.685  Removed 36266 

206.1  Revised 49032 

206.3  Amended 36266.  49032 

Regulation  at  61  FR  49032  eff. 
date  delayed  in  part  to  5-1-97 

67930 

Corrected 12953 

206.8  Added 49033 

206.9  (b)  heading  revised 36266 

(a)  revised 49033 

206.13  Removed 36266 

206.17  (a)  revised 36266 

206.19  (c)  revised 49033 

206.25  (d)  revised 49033 

206.26  (d)  revised 49033 

206.27  (c)(1)  and  (d)  revised 49033 

206.33  Revised 49033 

206.35  Amended 49033 

206.41  (b)  revised 49033 

206.43  Removed 49033 

206.45  (b(  amended 36266 

(e)  added 49033 

Corrected 551&A 

206.47  (c)  amended 49033 

206.51  Revised 26984 

206.115  Removed 49033 

206.117  Revised 49033 

206.119  Removed 49034 

206.121  (c)  amended 36266 

(b)  and  (c)  amended 49034 

(c)  corrected 67931 

206.125  (d)(3)  revised 49034 

206.129  (d)(2)(i)  and  (11)  revised: 

interim 35020 

206.133  (f)  revised 49034 

206.209  Revised 49034 

207.258b  (ei  added 49037 

207.259  (b)(2)(v)  added 49038 

213.501  (Subpart  C)  Revised 60160 

213.751—213.752   (Subpart   D)   Re- 
moved  60160 

213.800  (Subpart  E)  Removed 60160 

220.1—220.249    (Subpart    A)    Re- 
moved  60160 

221  Authority  citation  revised 37801 

Technical  correction 42786 

221.1  (a;  revised 60160 

221.3  Removed 60160 

221.5  Removed 60160 

221.20  (c)  revised 60160 

221.25  Removed 60160 

221.30  Removed 60160 
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221.32  Removed 60160 

221.35  Removed 60160 

221.45  Revised 36266 

Removed 60160 

221.50  (a)  revised 60160 

221.57  Removed 60160 

221.60  Removed 60160 

221.65  Removed 60160 

221.70  (a)(2)  amended 36453 

Removed 60160 

221.251  (a)  amended 37801 

233  Authority  citation  revised 36266 

Removed 60160 

233.5  (a)  introductory  text  and 

(b)  revised 36267 

234.1—234.66  (Subpart  A)  Revised 

60161 

234.1  (n)  revised ., 36267 

234.11  Added 36267 

234.16  (d)  added 36267 

234.25  (b)  revised 36267 

234.26  (i)  added 26984 

234.52  (c)  revised 36267 

234.54  Added 36267 

234.67  Removed 36267 

234.70—234.79  Undesignated   cen- 
ter heading  removed 36267 

234.70  Revised 36267 

234.85  (a)(2)  amended 36453 

234.251  Revised 60163 

234.256  (a),  (b).  (e)  and  (0  revised 

60163 

234.259  Revised 60163 

236.3  Added 54503 

245  Authority  citation  revised 57961 

245.10  Revised 57961 

245.15  (a)  revised 57961 

245.205  (b)  and  (c)  amended 57961 

245.405—245.435  (Subpart   E)   Re- 
vised   57962 

245.505—245.530  (Subpart   F)  Re- 
moved  57964 

245.605—245.630  (Subpart  G)  Re- 
moved  57964 

245.705—245.730  (Subpart   H)   Re- 
moved  57964 

247  Authority  citation  revised 47381 

247.2  Amended 47382 

247.3  (a)(2)    and    (b)    amended; 
(a)(3)  redesignated  as  (a)(4); 

new  (a)(3)  added 47382 

247.4  (c)  amended 47382 

251.3  Revised 49038 

251.4  Removed 49038 

251.5  Removed 49038 

252.3  Revised 49038 


252.4  Removed 49038 

Correctly  removed 51319 

252.5  Removed 49038 

Correctly  removed 51319 

255.3  Revised 49038 

255.4  Removed 49038 

255.5  Removed 49038 

280.1—280.5  (Subpart  A)  Heading 

removed 42953 

280.1  (a)  revised 42953 

280.5  Amended 42953 

280.10  Redesignated  from  280.100 

and  revised 42953 

280.15  Redesignated  from  280.103 

42953 

280.20  Redesignated  from  280.115 

42953 

280.25  Redesignated  from  280.207 

42953 

280.30  Redesignated  from  280.303 

42953 

280.35  Redesignated  from  280.305; 

introductory  text  revised 42953 

280.40  Redesignated  from  280.315 

42953 

280.45  Redesignated  from  280.320; 

(a)(2)  and  (b)(2)  revised ...42953 

280.50  Redesignated  from  280.322 

429S3 

(a)(4)  an-:  (6)  revised 42954 

280.55  Redesignated  from  280.330 

42954 

280.60  Redesignated  from  280.335 

42954 

280.100—280.103  (Subpart  B)  Head- 
ing removed 42953 

280.100  Redesignated  as  280.10 42953 

280.103  Redesignated  as  280.15 42953 

280.105—280.115  (Subpart  C)  Head- 
ing removed 42953 

280.105  Removed 429S3 

280.110  Removed 42953 

280.115  Redesignated  as  280.20 42953 

280.200—280.225        (Subpart        D) 

Heading  removed 42953 

280.200  Removed 42953 

280.205  Removed 42953 

280.207  Redesignated  as  280.25 42953 

280.210  Removed 42953 

280.215  Removed 42953 

280.220  Removed 42953 

280.225  Removed 42953 

280.300  Removed 42953 

280.303  Redesignated  as  280.30 42953 

280.305  Redesignated  as  280.35 42953 

280.315  Redesignated  as  280.40 42953 
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280.320  Redesignated  as  280.45 42953 

280.322  Redesignated  as  280.50 42953 

280.330  Heading  and  (c)(2)  revised 

36267 

Redesignated  as  280.55 42954 

280.335  Redesignated  as  280.60 42954 

290  Heading  and  authority  cita- 
tion revised 32265 

290.30  (a)  amended 32265 

290.37  (b)  revised 32265 

290.39  Second  (c)(2)  removed 19188 

(c)(2)  revised 32265 

291.1—291.5  (Subpart  A)  Revised 

55711 

291.100—291.150  (Subpart  B)  Re- 
vised  55712 

291.100  (a)(3)  amended;  (a)(4)  in- 
troductory text  revised 36267 

291.105  (e)  and  (h)(2)  amended 36267 

291.110  (b)(1)  amended 36268 

291.115  (b)(2)  revised 36268 

291.200  (Subpart  C)  Revised 55714 

291.300—291.307  (Subpart  D)  Reg- 
ulation  at   60   FR   45333   eff. 

date  extended 43966 

Regulation  at  60  FR  45333  con- 
firmed   3768 

291.301—291.307  (Subpart  D)  Re- 
vised   3769 

291.400  Revised  (OMB  number) 55714 

291.405  Removed 55714 

291.410  Removed 55714 

291.415  Revised 55715 

291.420  Removed 55714 

291.425  Removed 55714 

291.435  Revised 55715 

291.440  Revised  (OMB  number) 55716 

Chapter  V— Office  of  Assistant 
Secretary  fof  Community  Plan- 
ning and  Development,  Dep>aft- 
ment  of  Housing  and  Urban  De- 
velopment (Parts  500—599) 

570.405  (e)(4)  revised  (OMB  num- 
ber pending) 32269 

570.415  (c)(l)(i)(C),  (dK2)(i)(D)  and 
(k)(3)(iii)  removed: 

(d)(2)(i)(E)  through  (I)  and 
(k)(3)(iv)  redesignated  as 
(d)(2)(i)(D)  through  (H)  and 
(k)(3)(iii);  (a),  (b),  (c)(lKi)(A). 
(B).  (2).  (dMlKi)(A).  (B).  (ii), 
(iii),  (2)(i)(A).  new  (E),  (f)(1). 
(2)(i).    (g)(l)(ii),    (iii).    (2)(ii). 


(3)(i),  (ii),   (i)(l)(iii).   (2)  and 

(k)(3)(ii)  revised 36458 

570.430  (f)  added 32269 

570.480  (b)  revised;  interim 54921 

570.482  (d)(1)  and  (2)  amended; 
(d)(3).  (f)(3)(v)(L)  and  (M) 
added;  interim 54921 

570.483  (b)(l)(iv).  (2)(iii)  and  (3) 
introductory  text  revised; 
(e)(5)  redesignated  as  (e)(6); 
(b)(l)(v).  (3)(iii)  and  new 
(e)(5)  added;  (b)(2)(ii)(A). 
(4)(vi)(D),  (E),  (F)(2)  and  new 
(e)(6)  amended;  interim 54921 

570.485  Heading  revised;  (c) 
added;  interim 54922 

570.486  (a)  introductory  text 
amended;  interim 54922 

570.487  (e)  added;  interim 54922 

570.489   (e)(3)   introductory    text 

amended;  (k)(l)  redesignated 
as  (1);  (k)(2)  removed;  in- 
terim   54922 

570.493  (a)(1)  and  (b)  amended;  in- 
terim   54922 

570.507  (a)(2)  heading  revised 32269 

570.606  (c)  revised 51760 

572.1    (a)    desigrnation,    heading 

and  (b)  removed 48797 

572.5  Regulation  at  60  FR  36018 
confirmed;  amended 48797 

572.110  (b)(1)  amended 48797 

572.115  (a)(2)  revised 48797 

572.120  Regulation  at  60  FR  36018 

confirmed 48797 

572.130  (dK3)  and  (4)  amended 48798 

572.135  Regulation  at  60  FR  36018 

confirmed 48797 

572.140  Revised 48798 

572.200  Revised 48798 

572.205  Revised 48798 

572.210  Regulation  at  60  FR  36018 

confirmed 48797 

(a)  and  (f)  revised:  (e)  removed 

48798 

572.220  Regulation  at  60  FR  36018 

confirmed 48797 

(a)(1)  and  (b)(l)(ii)(C)  revised; 

(a)(3)  added;  (b)(2)(i)  and  (ii) 

amended 48798 

572.315  Revised 48798 

572.420  (b)  and  (h)  revised;  (c)  and 

(d)  removed 48798 

573  Added 47405 

573.6  OMB  number  pending 47406 

573.7  OMB  number  pending 47406 
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573.8  OMB  number  pending 47407 

573.11  OMB  number  pending 47408 

576.1  Revised 51548 

576.3  Amended 51548 

576.5  Added 51549 

576.21  Revised 51549 

576.22  Redesignated  as  576.23 51549 

576.23  Redesignated  as  576.25; 
new  576.23  redesignated  from 
576.22  and  revised 51549 

576.25  Redesignated  from  576.23 

51549 

Revised 51550 

576.31    Redesignated   from   576.51 

and  revised 51550 

576.33   Redesignated   from  576.53 

and  amended 51550 

576.35  Redesignated  from  576.55; 

(a)(1),  (b)  and  (c)  revised 51550 

576.41—576.45  (Subpart  D)  Re- 
moved  51550 

576.41  Redesignated  from  576.61; 
heading,  (b),  (c)  heading, 
(d)(1),  (2),  (e).  (0  and  (g)  re- 
vised  51551 

576.43  Redesignated  from  576.63; 
heading,  (a),  (b),  (d)  intro- 
ductory text,  (2).  (f),  (g)  and 
(h)  revised;  (c)  and  (e)  intro- 
ductory text  amended 51551 

576.45  Redesignated  from  576.67; 
(c)(1),  (9)  and  (d)  amended; 
(c)(2)  and  (3)  redesignated  as 
(c)(3)  and  (4);  new  (c)(2) 
added:  new  (c)(3),  new  (4).  (f) 
heading  and  (2)  revised 51551 

576.51—576.55  (Subpart  E)  Redes- 
ignated as  Subpart  C 51550 

576.51  Redesignated  as  576.31 51550 

Redesignated  from  576.71   and 

revised 51552 

576.52  Removed 51550 

576.53  Redesignated  as  576.33 51550 

Redesignated   from   576.73;   (a) 

and  (b)  introductory  text  re- 
vised   51552 

576.55  Redesignated  as  576.35 51550 

Redesignated   from   576.75  and 

revised 51552 

576.56  Redesignated   from   576.77 

and  revised 51552 

576.57  Redesignated  from  576.79; 
(e)  and  (0  revised;  (h)  redes- 
ignated as  (j);  new  (h)  and  (i) 
added 51552 


576.59  Redesignated  from  576.80 

51553 

576.61—576.67  (Subpart  F)  Redes- 
ignated as  Subpart  D 51550 

576.61  Redesignated  as  576.41 51551 

Redesignated  from  576.81;  in- 
troductory text  amended:  (a) 
and  (b)  added 51553 

576.63  Redesignated  as  576.43 51551 

Redesignated  from  576.83  and 
amended 51553 

576.65   Redesignated   from   576.87 

and  revised 51553 

576.67  Redesignated  as  576.45 51551 

Redesignated  from  576.89;  (b) 
and  (c)  amended 51553 

576.71—576.80  (Subpart  G)  Redes- 
ignated as  Subpart  E 51550 

576.71  Redesignated  as  576.51 51552 

576.73  Redesignated  as  576.53 51552 

576.75  Redesignated  as  576.55 51552 

576.77  Redesignated  as  576.56 51552 

576.79  Redesignated  as  576.57 51552 

576.80  Redesignated  as  576.59 51553 

576.81—576.89  (Subpart  H)  Redes- 
ignated as  Subpart  F 51550 

576.81  Redesignated  as  576.61 51553 

576.83  Redesignated  as  576.63 51553 

576.87  Redesignated  as  576.65 51553 

576.89  Redesignated  as  576.67 51553 

582  Authority  citation  revised 51169 

582.1  (a)  amended;  (b)  revised 51169 

582.5  Revised 51169 

Corrected 13539 

582.105  (a)  and  (d)(2)  amended 51170 

582.120  Regulation  at  59  FR  24253 

confirmed 48056 

582.200  Regulation  at  59  FR  24253 

confirmed 48056 

Revised  (OMB  number) 51170 

582.205  Regulation  at  59  FR  24254 

confirmed 48056 

582.210  Regulation  at  59  FR  24254 

confirmed 48056 

582.215  Regulation  at  59  FR  24254 

confirmed 48056 

582.220  Regulation  at  59  FR  24254 

confirmed 48056 

582.225  Regulation  at  59  FR  24254 

confirmed 48056 

582.230  Revised 51170 

582.300  (a)(1)  amended 51 171 

582.305  (a)  amended 51171 

582.310  (a)  revised 51171 

(a)  corrected 13539 


note:  Boldtac*  pegs  numben  indicato  1996  changm. 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1996  THROUGH  MARCH  31.  1997 


TITLE  24  Chapter  V-Con. 

582.340  (a)(1)  and  (bH2Ki)  revised; 
(b)(2).   (3)   introductory   text 

and  (iv)  amended 51171 

(a)(1)  corrected 13539 

583.1  (a)  amended 51175 

583.5  Revised 51175 

583.125  (b)  revised 51 175 

583.135  (b)  revised 51175 

583.200  Revised 51 176 

583.230  Revised 51 176 

583.300  (f)  revised 51176 

583.305  Revised 51176 

583.325  (b)  revised 51 176 

583.405  (a)(1)  amended 51 176 

585.2  Revised 52157 

585.4  Amended 52197 

585.305  (mXl)  and  (2)  added;  in- 
terim   25125 

(m)(l)  and  (2)  removed 52187 

585.309  (e)  revised 52187 

585.310  (a)  revised 52187 

585.312  Revised 52187 

586.1  Regulation  at  60  FR  42975 

eff.  date  extended 45322 

586.5  Regulation  at  60  FR  42975 

eff.  date  extended 45322 

586.10  Regulation  at  60  FR  42976 

eff.  date  extended 45322 

586.15  Regulation  at  60  FR  42976 

eff.  date  extended 45322 

586.20  Regulation  at  60  FR  42977 

eff.  date  extended 45322 

586.25  Regulation  at  60  FR  42978 

eff.  date  extended 45322 

586.30  Regulation  at  60  FR  42978 

eff.  date  extended 45322 

586.35  Regulation  at  60  FR  42979 

eff.  date  extended 45322 

586.40  Regulation  at  60  FR  42979 

eff.  date  extended 45322 

586.45  Regulation  at  60  FR  42980 

eff.  date  extended 45322 

586.50  Removed;  interim - 45321 

Chapter  VII— Office  of  the  Sec- 
retary, Department  of  Housing 
and  Urban  Development  (Hous- 
ing Assistance  Programs  and 
Public  and  Indian  Housing  Pro- 
grams) (Parts  700—799) 

700  Revised 42943.  42949 


Chapter  Vlll-Office  of  the  Assist- 
ant Secretary  for 
Housing— Federal  Housing 
Commissioner,  Dejxirtment  of 
Housing  and  Urtxin  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Parts 
800-899) 

813  Removed 54503 

880.201  Amended 47382 

880.607  (b)(lKii),  (2)  and  (c)(2) 
amended;  (b)(lKiii)  redesig- 
nated     as      (b)(l)(iv);      new 

(b){l)(iii)  added 47382 

882.406  Revised  (0MB  number) 48056 

882.801—882.810  (Subpart  H)  Re- 
vised  48057 

882.802  Regulations  at  58  FR 
13831  and  61  FR  5851  con- 
firmed  48056 

882.803  Regulations  at  58  FR 
13831  and  61  FR  5851  con- 
firmed   48056 

882.804  Regulations  at  58  FR 
13831  and  61  FR  5851  con- 
firmed  48056 

882.805  Regulations  at  58  FR 
13831,  59  FR  24255  and  61  FR 

5851  confirmed 48056 

882.806  Regulation  at  58  FR  13833 
confirmed 48056 

882.808  Regulations  at  58  FR 
13833  and  61  FR  5852  con- 
firmed   48056 

884.102  Amended 47382 

884.216  Existing  text  designated 

as  (a);  (b)  added 47382 

888  Fair  market  rent  schedules 

49576.66132 

Chapter  IX— Office  of  Assistant 
Secretary  for  Public  and  Indian 
Housing,  Department  of  Hous- 
ing and  Urt>an  Development 
(Parts  900-999) 

901  Revised;  interim 68933 

901.10  (b)(4)  revised 35634 

913  Removed 54503 

913.106  (d)  and  (e)  redesignated  as 
(e)  and  (f);  new  (d)  added;  in- 
terim  46346 

941  Comment  period  extention 35958 


Note:  BoMkic*  page  nunntMis  Indlcat*  1996  changm. 


MARCH  1997 
CHANGES  APRIL  1,  1996  THROUGH  MARCH  31.  1997 


941.101  Revised  (0MB  number 
pending);  interim 38016 

941.102  Revised;  interim 38016 

941.103  Amended;  interim 38017 

941.201  (a)  amended;  (c)  redesig- 
nated as  (d);  new  (c)  added; 
interim 38017 

941.202  (c)  introductory  text,  (1) 
introductory  text,  (i),  (11) 
and  (2)  redesignated  as  (c)(1) 
introductory  text,  (i)  intro- 
ductory text.  (A),  (B)  and 
(ii);  new  (c)(2)  added;  (c)(3) 
removed;  (f)  amended;  in- 
terim  38017 

(c)(3)  added 19714 

941.203  Revised;  interim 38017 

941.204  Removed:  interim 38018 

941.205  Revised  (0MB  number 
pending);  interim 38018 

941.206  Removed;  interim 38018 

941.208  Revised;  interim 38018 

941.301—941.306  (Subpart  C)  Re- 
vised: interim 38018 

941.301  0MB  number  pending 38018 

941.303  0MB  number  pending 38018 

941.304  0MB  number  pending 38018 

941.401—941.404  (Subpart  D)  Re- 
vised: interim 38020 

941.404  0MB  number  pending 38021 

941.501  (Subpart  E)  Revised;  in- 
terim   38021 

941.600—941.616        (Subpart        F) 

Added 19714 

941.602  (a)  revised;  interim 38022 

941.606  0MB  number  pending 19715 

941.610  0MB  number  pending 19716 

950.102  Amended;  interim 46346 

Amended 54503 

950.103  Removed 54504 

950.190  (6)  amended 50219 

950.705  (c)  added:  interim 51182 

950.7J5  (b)(2)  amended;  interim 51 182 

950.720  (e)  redesignated  as  (eXl); 

(e)(2)  added;  interim 51182 

950.725     (b)(1)     redesignated     as 

(b)(l)(i):       (b)(l)(ii)      added; 

(b)(2)  revised  (OMB  number 

pending):  interim 51182 

950.730  (c)(l)(i)  amended;  interim 

51182 

950.756  Added  (OMB  number 
pending);  interim 51 182 

950.757  Added  (OMB  number 
pending):  interim 51 182 

953  Revised 40090 


954  Added;  interim 32295 

960.208  Revised 54504 

965.205  (e)  amended 50219 

970.2    (a)(9)    and    (10)    amended; 

(a)(ll)  and  (12)  added 19719 

982.54  (d)(1),  (15)  and  (16)  amend- 
ed; (d)(17).  (18)  and  (19)  added 

27163 

982.158  (d)  revised 27163 

982.202  (a)  heading  revised;  (b)(2) 
amended 27163 

982.205  Heading  and  (a)(1)  revised 

27163 

982.301  (b)(4)  removed;  (b)(5) 
through  (17)  redesignated  as 
(b)(4)     through     (16);     new 

(b)(10)  amended 27163 

982.307  (b)(l)(i)  amended 27163 

982.353  (b)  amended 27163 

(a)  and  (f)  revised 42131 

982.355  (b)(2)  and  (e)(4)  revised; 
(b)(3)    added:    (e)(3)    and    (5) 

amended 27163 

982.401  (i)(3)(iv)(B)  revised 27163 

982.451  (c)(5)  added 27163 

982.551  (h)(2)  amended 27163 

983.203  (a)(5)  amended 27163 

990.104  (c)  added:  interim 51183 

990.107  (b)(2)  amended:  interim 51 183 

990.108  (d)  redesignated  as  (d)(1); 
(d)(2)  added:  interim 51 183 

990.109  (b)(1)  redesignated  as 
(b)(l)(i):  (b)(l)(ii)  added: 
(b)(2)  revised  (OMB  number 
pending):  interim 51183 

990.110  (c)(1)  amended;  interim 51 183 

990.114     Added     (OMB     number 

pending);  interim 51 183 

990.116     Added     (OMB     number 

pending):  interim 51183 

Chapter  XX— Office  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  3200—3899) 

3282  Authority  citation  revised 

50219 

Guidance  availability 3456 

3282.10  Amended 50219 

3500  Policy  statement 29255.  29258, 

29264,  49398 

Authority  citation  revised 46510. 

50219.  58475 
Effective  date  time  schedule 56624 


Note:  BoidlOc*  pog*  numbws  Indteot*  1996  clwngM. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1996  THROUGH  MARCH  31,  1997 


TITLE  24  Chapter  XX-Con. 

3500.2  (b)  amended 29252,  5S475 

Regulation  at  61  FR  29252  eff. 

date  delayed 51782 

3500.5  (b)(2)  revised 58475 

3500.7  (e)(3)  amended 58476 

3500.8  (c)(2)  amended 29252,  58476 

Regulation  at  61  FR  29252  eff. 

date  delayed 51782 

3500.13  (b)(2)  amended 58476 

3500.14  (b)  amended;  (g)  heading 

and  (1)  amended 29252 

Regulation  at  61  FR  29252  eff. 

date  delayed 51782 

(g)(l)(vi)    and    (vli)    amended: 

(g)(l)(vlii)  removed 58476 

3500.15  (b)(1)   introductory   text 
revised 29252 

Regulation  at  61  FR  29252  eff. 
date  delayed 51782 

Heading  revised;  (a),  (b)  intro- 
ductory text,  (1)  introduc- 
tory text  and  (3X1)  amended 

58476 

3500.17  (b),  (cXlKi)  and  (dXlXli) 

amended 29252.58476 

(b)  and  (cK4Xi)  amended 46510 

(m)  revised;  (nXl)  and  (4XiU) 
amended 50219 

Regulation  at  61  FR  29252  eff. 

date  delayed 51782 

3500  Appendix  B  amended 29253,  58476 

Appendix  D  revised 29254,  58477 

Appendix  D  correctly  revised 
41944 

RegiQations  at  61  FR  29253, 
29254  and  41944  eff.  date  de- 
layed  51782 

Appendixes  E  and  N  removed; 
Appendix  F  redesignated  as 
Appendix  E .58479 

Proposed  Rules: 

0 30013 

10 42722 

38 29170 

36 29170 

37 29170 

42 53341 

92 S3341, 65298 

100—199  (Ch.  I) 10247 

100 2000,  4882 

206 21918 

215 53341 

219 S3341 

221 53341 

236 53341 


290 53341 

342 64414 

511 53341 

570 50654,  51556,  53341 

11284 

572 53276 

574 53341 

576 53341 

582 53341 

583 53341 

585 53341 

882 53341 

15346 

885 53341 

886 53341 

888 20982 

889 53341 

890 53341 

900-999  (Ch.  IX) 39812. 42939 

901 50358 

906 53341 

941 53341 

950 53341 

968 53341 

970 53341 

982 10786,  15346 

983 53341 

985 63930 

3282 8664 

3500 .Z'.Z'.Ziuu/A^^ 

TITLE  25-INDIANS 

Chapter  I— Bureau  of  Indian  Af- 
fairs, Department  of  ttie  interior 
(Parts  1-299) 

10  Added 34374 

10.1  Corrected 65473 

10.5  Heading  corrected 65473 

10.8  Heading  corrected 65473 

10.9  Corrected 65473 

10.11  Corrected 66473 

45  Removed;  eff.  4-11-97 11324 

63  Added 32274 

63.15  0MB  number  pending 32274 

63.33  0MB  number  pending 32274 

63.34  0MB  number  pending 32274 

65  Removed 27780 

66  Removed 27780 

76  Removed 27780 

151.11  Heading  revised 1057 

151.12  Existing  text  designated 

as  (a);  (b)  added 18083 

211  Revised 35663 

212  Re  vised 35661 


NOTB: 


pa9»  numbM  bwacoto  19M  ctangM. 


MARCH  1997 
CHANGES  APRIL  1,  1996  THROUGH  MARCH  31,  1997 


250  Removed 59332 

271  Removed 49060 

272  Removed 49060 

274  Removed 49060 

277  Removed 49060 

278  Removed 49060 

Ctiapter  11— Indian  Arts  and  Crafts 
Board,  Department  of  tt>e  inte- 
rior (Parts  300-399) 

309  Added 54555 

309.2  (c)  and  (d)  corrected 57002 

309.3  (bXl)  corrected 57002 

Ctiapter  iV— Office  of  Navajo  and 
Hopi  Indian  Relocation  (Parts 
700-799) 

700.801—700.839       (Subpart       R) 

Added;  interim 35667 

Ctiapter  V— Bureau  of  Indian  Af- 
fairs, Department  of  ttte  interior, 
and  Indian  Heaitti  Service,  De- 
partment of  Heaitti  and  Human 
Services  (Parts  900—999) 

Chapter  V  Estoblished 32S0I 

Ctiapter  Vi-C^ffice  of  ttie  Assist- 
ant Secretary— Indian  Affairs, 
Department  of  ttie  Interior  (Parts 
1000-1099) 

1001.7  Added 17831 

1001.8  Added 17832 

1001.9  Added 17832 

1001.10  Added 17832 

Ctiapter  Vli-Office  of  ttie  Special 
Trustee  for  Americoi  Indians. 
Department  of  ttie  Interior  (Parts 
1200-1299) 

Chapter  vn  Established 67932 

Proposed  Rules: 

1—299  (Ch.  I) 17867,  18100 

1 27821 

2 31875 

5 36671 

11 .35158 

8664 

12 .35163 

21 33876 

Note:  BoMtac*  pog*  numbws  Indkol*  19M 


40 7395 

45 34399 

92 39606 

142 31470 

144 24731 

150 27822 

152 34400 

154 30559 

161 29327 

162 _ 30560 

166 27824 

169 37417 

171 35167 

175 29040 

214 41365 

216 44019 

217 27831 

250 19600 

256 36829 

271 27833 

272 27833 

274 27833 

277 27833 

278 27833 

286 4497 

290 29044.  37022 

7742,  10494 

291 25604 

525 21394 

TITLE  26-INTERNAL  REVENUE 

Ctiapter  I— Internal  Revenue  Serv- 
ice. Department  of  ttie  Treasury 
(Parts  1-799) 

1  Authority  citation  amended 17573, 

18676.  19189.  27259.  30138.  33314, 

33322,  33336.  42169.  60545,  65322, 

65951.  66213,  67455.  67719,  67938, 

68151,69029 

Authority  citation  corrected 39072, 

40993.  47821 

Authority  citation  amended  ....18.  617, 

927.  2282.  3459,  3793.  13990 

Technical  correction 6874. 11325 

1.25-3  Added 66214 

1.25-3T  (gXlXlli)  and  (p)  removed 

66215 

1.42-16T  Added 3793 

1.45B-1T  Removed 67213 

1.82-2  (hXl)  amended 27005 

1.108(c)-l  Added 66322 

1.108(c)-lT  Removed 65322 

1.132-5  (s)  and  (t)  added 27006 

1.141-0  Added:  eff.  5-16-97 2283 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1996  THROUGH  MARCH  31,  1997 


TITLE  26  Chapter  l-Con. 

1.141-1—1.150-2  Undesigrnated 

center  heading  revised;  eff. 

5-16-97 2283 

1.141-1  Revised;  eff.  5-16-97 2284 

1.141-2  Added;  eff.  5-16-97 2284 

1.141-3  Added;  eff.  5-16-97 2286 

1.141-4  Added;  eff.  5-16-97 2291 

1.141-5  Added;  eff.  5-16-97 2296 

1.141-6  Added;  eff.  5-16-97 2297 

1.141-9  Added;  eff.  5-16-97 2297 

1.141-12  Added;  eff.  5-16-97 2298 

1.141-14  Added;  eff.  5-16-97 2301 

1.141-15  Added;  eff.  5-16-97 2302 

(b)  corrected 12687 

1.141-16  Added;  eff.  5-16-97 2302 

1.142-0  Added;  eff.  5-16-97 2302 

1.142-1  Revised;  eff.  5-16-97 2302 

1.142-2  Revised;  eff.  5-16-97 2302 

1.143-1  Redeslgmated  as  1.7703-1; 

eff.  5-16-97 2283 

1.144-0  Added;  eff.  5-16-97 2303 

1.144-1  Revised;  eff.  5-16-97 2303 

1.144-2  Revised;  eff.  5-16-97 2303 

1.144-3  Removed;  eff.  5-16-97 2283 

1.145-0  Added;  eff.  5-16-97 2303 

1.145-1  Added;  eff.  5-16-97 2303 

1.145-2  Added;  eff.  5-16-97 2303 

1.147-0  Added;  eff.  5-16-97 2304 

1.147-1  Added;  eff.  5-16-97 2304 

1.147-2  Added;  eff.  5-16-97 2304 

1.148-6  (a)(3)  and  (d)(l)(iii)  added; 

eff.  5-16-97 2304 

1.150-1  (a)(3)  added;  (b)  amended; 

eff.  5-16-97 2304 

1.150-4  Added;  eff.  5-16-97 2304 

1.163-7  (a)  amended 30138 

1.163(d)-l  Added 65322 

1.163(d)-lT  Removed 65322 

1.166-3T  Added 32654 

1.168(h)-l  Added 18676 

1.168(i)-2  Added 18677 

1.170A-1  (h)  and  (i)  redesignated 

as  (j)  and  (k);  new  (h)  added; 

new  (k)  revised 65951 

1.170A-13  (f)  revised 659S2 

1.267(f)-l      (cKl)(iii)      amended; 

(1)(2)  revised 12097 

1.274-1  Amended 27006 

1.274-2  Heading,  (f)(2Ki)  heading 

and      (iii)      revised;      (c)(6) 

amended;  (g)  added 27006 

1.274-5  Redesignated  as  1.274^A 

1.274-6T    (c)(2)(ili)(B)    amended; 
(0(4)  redesignated  as  (fX4KI): 


(f)(4)(i)  heading,  (ii)  and  (iii) 

added 13990 

1.274-5A  Undesignated  center 
heading  added;  section  redes- 
ignated from  1.274-5 13990 

1.338-0  Amended 2268,  3459 

1.338-3  (b)(4)  revised;  (d)(8)(ii) 
Examples      1       through      4 

amended 2268 

1.338^  (a)(5).  (c)(4).  (d)(2)(iii), 
(g)(2)        and        (j)(3)(i)(A)(2) 

amended;  (h)  revised 3459 

1.338-4T  Removed 3461 

1.338(b)-2T  (b)(2).  (c)(1)  and 
(3)(iii)  revised;  (c)(4)  added; 
(d)  E^xample  1  and  2  amended 

2269 

1.338(b)-3T  (e)(1).  (0(1)  and  (2)  re- 
vised; (j)  amended 2269 

1.338(i)-l  (a)  and  (b)  revised 3461 

1.351-1  (a)(3)  added 19189 

(cX6)    redesignated    as    (c)(7); 

new  (c)(6)  added 19544 

1.367(a)-3  Added 68637 

1.367(a)-3T  (a),  (c)  and  (d)  revised 

68641 

1.367(e)-0  Removed 42169 

1.367(e>-0T  Added 42169 

1.367(e)-l  Removed 42169 

1.367(e)-lT  Added 42169 

1.382-1  Amended 33314 

1.382-2  (a)(l)(iv)  added;  (f)(18)(i) 
redesignated  as  (a)(3)(i); 
(a)(l)(iii)      and      new      (3)(i) 

amended 33315 

1.382-2T  (e)(2)(iv)  Example  1,  2, 
(f)(4).  (5).  (18)(i)  and 
(h)(2)(i)(A)  amended;  (f)(1)  re- 
designated as  (f)(l)(i);  new 
(f)(l)(i)  heading,  (ii)  and  (iii) 

added 33315 

1.382-5T  Added 33316 

1.382-8T  Added 33316 

1.401(a)-4  Amended 14247 

1.446-4  (a)(2)(ii)  and  (iii)  redesig- 
nated as  (a)(2)(iii)  and  (iv); 
new    (a)(2)(ii)    added;    (e)(4) 

amended 30138 

1.469-1  (hK2)  amended 33322 

1.469-5T  (d)(A)  and  (B)  redesig- 
nated as  (d)(1)  and  (2) 14247 

1.475-0  Added 67719 

1.475(a)-3  Added 67720 

1.475(b)-l  Added 67720 

1.475(b)-lT  Removed 67719 

1.475(b)-2  Added 67722 


Note:  Botdkic*  pog*  nurnban  Indkal*  1996  changa*. 


MARCH  1997 
CHANGES  APRIL  1,  1996  THROUGH  MARCH  31.  1997 


1.475(b>-2T  Removed 67719 

1.475(b)-4  Added 67722 

1.475(c)-l  Added 67723 

1.475(c)-lT  Removed 67719 

1.475(c)-2  Added 67725 

1.475{c)-2T  Removed 67719 

1.475<d)-l  Added 67725 

1.475<d)-lT  Removed 67719 

1.475(e)-l  Added 67725 

1.475(e)-lT  Removed 67719 

1.482-0  Amended 21956 

1.482-7  (c)(2)  and  (3)  removed; 
(c)(4).  (5).  (j)(2)  introductory 
text  and  (i)  through  (v)  re- 
designated as  (c)(2),  (3)  and 
(j)(2)(i)  introductory  text 
and  (A)  thorugh  (E);  (cKlXi). 
new  (2)(ii)  and  (f)(3KliiXE) 
Example  8  revised;  (cKlXiv), 
new  (JK2K1)  heading  and  (il) 
added;      (f)(3Xii)     and     new 

(j)(2)(i)  amended 21956 

Corrected 33666 

1.48»-2T  Removed 30138 

1.483-4  Added 30138 

1.581-1  Revised 66688 

1.581-2  (a)  removed;  (b)  and  (c) 
redesignated  as  (a)  and  (b); 

new  (a)  amended 66588 

1.584-2  (bKl)  and  (2)  designaUon 

removed 19546 

1.584-4  (a)(1)  and  (2)  removed;  (a) 

amended;  (e)  added 19546 

(a)  corrected 39072 

1.597-2  (c)(5)  amended 33322 

1.597-4  (gX3)  amended 33322.  33323 

1.671-4  (a)  amended 19191 

1.677(a)-l  (d)  amended 19191 

1.721-1  (c)  added 19189 

1.731-2  Added 67938 

(j)  Example  4  table  corrected 

8086 

1.761-1  (a)  revised 66688 

1.863-0  Added 60545 

1.863-1  (a),  (b)  and  (c)  revised;  (e) 

added .60545 

(e)  correctly  revised 65323 

1.863-2  Revised .60646 

(c)  corrected 65323 

1.863-3  Redesignated  as  1.86&-3A 

60645 

Added 60647 

(h)  correctly  revised 65323 

1.863-3A— 1.863-3AT         Undesig- 
nated center  heading  added 
60545 

Note:  Boldtoc*  pog*  numban  Indteol*  1996 


1.863-3A       Redesignated       fi-om 

1.863-3 60545 

1.863-3AT     Redesignated     fi-om 

1.863-3A 60545 

1.863-3T   Redesignated   as   1.863- 

1.863-4  Heading  and  (a)  revised 60550 

1.863-5  Removed 60550 

1.882-0  Corrected 15891 

1.882-^  (a)(6).  (8)  Example  1. 
(bX3),  (c)(2Xi)  and  (d)(6)  cor- 
rected  15891 

1.884-1  (e)(5)  Example  1  corrected 

14247 

1.884-n5  (eX4)(ii)  corrected 14248 

1.897-1  (0(l)(iii)  corrected 14248 

1.902-0  Added 927 

1.902-1  Redesignated  as  1.902-3 927 

Added 928 

1.902-2  Redesignated  as  1.902-4 927 

Added 937 

1.902-3  Redesignated  from  1.902-1 

927 

Concluding  text  designated  as 
(1);  heading,  (a)  introductory 

text  and  (1)  revised 940 

(1)  corrected 7155 

1.902-4  Redesignated  from  1.902-2 

927 

(b)  amended 940 

1.904(f)-3  (a)  and  (b)  amended 33323 

1.936-6  (bXl)  amended 21367 

(bXD  corrected 39072 

1.9S2-1  (e)  and  (0  added 18 

1.952-2  (c)(1)  revised 20 

1.954-1  (dX4Xiii)  Example  revised 

20 

1.954-2     (b)(3).      (gX2XiiXB)(7Xi) 

and  (2)  revised 21 

1.957-1    (c)    Examples    8    and    9 

amended 21 

1.960-1  (i)  added 21 

1.1001-1  (g)  revised 30139 

1.1001-3  Added 32930 

(g)  Elxample  5  corrected 47822 

1.1001-4T  Added 32664 

1.1012-1  (g)  revised „ 30139 

1.1044(a)-l  Added 65322 

1.1044<a)-lT  Removed 65322 

1.1060-lT  (aX2)  redesignated  as 
(aX2Xi);  (a)(2Kii)  added; 
(aX3).  (bX4)  and  (g)  Example 

3  amended;     (dK2).     (eXD. 
(fX3Xl).  (g)  Examples  1,  2  and 

4  and  (hX3)  revised 2272 

(aX3)  corrected 14821 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1996  THROUGH  MARCH  31.  1997 


TITLE  26  Chapter  l-Con. 

1.1254-0  Amended 53063 

1.1254-2  (dXlHii)  revised S3063 

1.1254-3  (b)(l)(l).  (ii).  (dXlKi)  and 

(ii)  re  vised 53063 

1.1254-4  Added 53063 

1.1254-6  Amended 53066 

1.1271-0  (b)  amended 30139 

(a)  and  (b)  amended:  (b)  intro- 
ductory text  revised 617 

1.1272-1  (b)(2)(li).  (c)  and  (d)  re- 
vised; (fK2)  and  (j)  Elxamples 

5  and  7  amended 30140 

1.1273-1    (a)    amended:    (cXlXlI) 

and  (0  Example  4  revised 30141 

1.1274-2  (e)  amended;  (g)  revised; 

(j)  added 30141 

1.1275-2  (g).  (h)  and  (j)  added 30142 

1.1275-2T  Removed 30143 

1.1275-3  (bXlXl)  revised 30143 

1.1275-4  Added 30143 

(aX2Xvi)    amended;    (aX2Xvii) 
redesignated    as    (a)(2)(vlii); 

new  (aX2Kvii)  added 618 

1.1275-5  (aXl).  (bX2),  (cXD.  (5). 
(d)  introductory  text.  Exam- 
ples 4  through  9.  (eX2)  and 
(3Xv)  introductory  text  re- 
vised; (aX3Xi)  introductory 
text.  (ii).  (cX3Xii)  and 
(eX3Xv)  Example  3  amended; 
(aX5).  (6)  and  (d)  Example  10 

added 30153 

1.1275-6  Added 30155 

1.1275-7T  Added 618 

1.1286-2T  Added 621 

1.1291-0  Added 66151 

1.1291-OT  Introductory  text  and 

table  amended 66151 

1.1291-9  Added 66151 

(dX2Xi)  corrected 7155 

1.1291-9T  Removed 66153 

1.1291-10  Added 66153 

1.1291-lOT  Removed 66154 

1.1341  (fX2Xi)  amended 33323 

1.136&-0  Amended 67455 

1.1368-1  (g)  heading  and  (1)  re- 
vised; (gX2Xiv)  added 67455 

1.1377-0  Added 67455 

1.1377-1  Added 67456 

1.1377-2  Added 67457 

1.1377-3  Added 67456 

1.1394-0  Added 27259 

1.1394-1  Added 27259 

1.1501-1  Removed 33325 

1.1502-0  Revised 33325 


1.1502-1  (b),  (0(1)  and  (2)  intro- 
ductory   text   revised;    (f)(4) 

and  (j)  added 33325 

1.1502-2  (h)  revised 33326 

1.1502-9  (a)  and  (f)  Example  5 33323 

1.1502-11     (a)(2).     (3).     (4)     and 
(bX2Xiii)  Examples  1.  2  and  3 

33323 

(c)   redesignated   from    1.1502- 
15(b);  new  (c)  heading  added 

33326 

(bX2Xiii)  Example  3  amended 

12097 

1.1502-12  (b)  amended 33323 

1.1502-13    (cX7Xii)    Example    10. 
(gX5)   Example   4  and   (h)(2) 

Elxamples  1  and  2 33323 

(f)(2Xii),  (6)  introductory  text, 
(gX5)   Example   5  and   (IXD 

amended 12097 

Table  corrected 12542 

1.1502-15  (aXl)  and  (3)  amended 

33323 

(b)  redesignated  as  1.1502-ll(c); 

redesignated  as  1.1502-15A 33326 

1.1502-15T  Added 33326 

1.1502-18  (OdXii),  (iii).  (2Xi).  (ii). 

(4)  Example  and  (5) 33323 

1.1502-19  (cXlXiiiXA)  and  (g)  Ex- 
amples 1.  4  and  6  amended 

12097 

1.1502-20  (aXl),  (c)(4)  Example  7 
and  (gX3)  Examples  1  and  2 

amended 33323 

(bX6)  Example  5  and  (eX3)  Ex- 
ample 1  amended 12098 

1.1502-21  (bXl),  (2X1)  and  (eXlXi) 

amended 33323 

Redesignated  as  1.1502-21A 33326 

1.1502-21T  Added 33326 

1.1502-22  (aXlXii).  (3)  and  (bXD 

amended 33323 

Redesignated  as  1.1502-22A 33333 

1.1502-22T  Added 33333 

1.1502-23  Amended 33323 

Redesignated  as  1.1502-23A 33334 

1.1502-23T  Added 33334 

1.1502-26  (aXlXli)  amended 33323 

1.1502-32  (bX5)  Example  2  amend- 
ed  33323 

(bX3XiIXA).  (V).  (5Xii)  Exam- 
ples 5  and  6  and  (f)  amended 

12098 

1.1502-41  (a)  and  (b)  amended 33323 

Redesignated  as  1.1502-llA 33334 


Note:  tokStacm  pog*  numban 


I9M  dwngM. 
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1.1502-42  (f)(4XiXA)  and  (j)  Exam- 
ple 4 33324 

1.1502-43  (bX2Xv)  through  (vlii) 

amended 33324 

(aX3Hili)  revised 12098 

1.1502-44  (bK2)  and  (3)  amended 

33324 

1.150^47  (h)(2Xi)  through  (iv). 
(vll)  Example.  (3Xiii),  (iv). 
(V),  (4X1).  (ii).  (iii).  (kX5). 
(l)(3Xi).  (m)(2Xii).  (3X1). 
(vlXA).  (vll).  (ix).  (5)  Exam- 
ple 4.  (0X2X1).  (ii)  and  (q) 
amended 33324 

1.1502-76  (bX4)  Example  and  (c) 

Example  amended 12098 

1.1502-78  (a)  amended 33324 

1.1502-79      (aXlXi)      and      (bXD 

amended 33324 

(CXD.  (dXD  and  (eXD  amended 
33325 

(a)  and    (b)    redesignated    as 
1.1502-79A(a)  and  (b);  new  (a) 

and  new  (b)  added 33334 

1.1502-80  (c)  amended 33325 

(b)  revised;  (dXD  amended 12098 

1.1502-90T  Added 33336 

1.1502-91T  Added 33337 

1.1502-92T  Added 33341 

1.1502-93T  Added 33351 

1.1502-94T  Added 33352 

1.1502-95T  Added 33355 

1.1502-96T  Added 33362 

1.1502-98T  Added 33364 

1.1502-99T  Added 33364 

1.1502-100  (cX2)  amended 33325 

1.1503-2  (dX2Xi).  (ii).  (4)  Exam- 
ples 1  and  2,  (gX2XviiXBXl). 

(2),  (E).  (G)  Examples  1  and  2 

and  (hX3)  amended 33325 

1.1502-OA— 1.1502-51A  Undesig- 
nated center  heading  revised 

33325 

1.1502-OA  Removed 33325 

1.1502-lA  Removed ...33325 

1.1502-2A  Removed 33325 

1.1502-3A  Removed 33325 

1.1502-lOA  Removed 33325 

1.1502-llA  Removed 33325 

1.1502-12A  Removed 33325 

1.1502-13A  Removed 33325 

1.1502-14A  Removed 33325 

1.1502-15A  Removed 3332S 

Redesignated     trom     1.1502-15; 

heading  revised;  (b)  added 33326 

1.1502-16A  Removed 33325 

Note:  BoWtoc*  pog*  numbwi  Indteal*  1996 


1.1502-17A  Removed 33325 

1.1502-18A  Removed 33325 

1.1502-19A  Removed 33325 

1.1502-21A  Redesignated  Trom 
1.1502-21;     heading     revised; 

(dX4).  (eX3)  and  (h)  added 33326 

1.1502-22A  Redesignated  from 
1.1502-22;     heading     revised; 

(d)(3)  and  (e)  added 33333 

1.1502-23A  Redesignated  from 
1.1502-23;  heading  revised;  ex- 
isting  text  redesignated   as 

(a);  (b)  added 33334 

1.1502-30A  Removed 33325 

1.1502-31A  Removed 33325 

1.1502-32A  Removed 33325 

1.1502-33A  Removed 33325 

1.1502-34A  Removed .13325 

1.1502-35A  Removed 33325 

1.1502-36A  Removed 33325 

1.1502-37A  Removed 3332S 

1.1502-38A  Removed 33325 

1.1502-39A  Removed 33325 

1.1502-40A  Removed 33325 

1.1502-41A  Removed 33325 

Redesignated     from     1.1502-41; 

heading  revised:  (c)  added 33334 

1.1502-42A  Removed ...3332S 

1.1502-43A  Removed 33325 

1.1502-44A  Removed 33325 

1.1602-45A  Removed 3332S 

1.1502-46A  Removed 33325 

1.1502-47A  Removed 33325 

1.1502-48A  Removed 33325 

1.1502-49A  Removed 33325 

1.1S02^50A  Removed 33325 

1.1502-51A  Removed 33325 

1.1502-79A  Added:  (a)  and  (b)  re- 
designated from  1.1502-79A(a) 

and(b) 33334 

1.1503-2A  (fXlXi)  introductory 
text.  (C),  (2X1).  (ii)  and  (4) 

Example  2  amended 3332S 

1.1552-1  (aX3Xi)  and  (bXl)  amend- 
ed  33325 

1.6038B-1T  (bX2Xi)  amended:  (e) 

added 42177 

1.6046-1  (q)  amended 53060 

1.6046-lT  Added 53060 

1.6045-2  (i)  amended 53060 

1.6045-2T  Removed 46720 

Added 53060 

1.604*4  (bXD.  (2)  introductory 
text.  (3).  (4)  amended;  (bX5) 
added:  authority  citation  re- 
moved  17573 
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CHANGES  APRIL  1.  1996  THROUGH  MARCH  31.  1997 


TITLE  26  Chapter  l-Con. 

1.6049-^  (bXD  introductory  text 
revised;  (c)  amended;  author- 
ity citation  removed 17573 

1.6049-6    (e)(4)    redesignated    as 

(e)(5);  new  (eK4)  revised 17574 

(e)(4)  corrected 40993 

1.6049-8  Added 17574 

1.6081-2  Added 69029 

1.60ei-2T  Removed 69029 

1.6081-3T  Removed 69029 

1.6081-4  (a)  and  (c)  revised;  (d) 

and  (e)  added 69030 

1.6081-4T  Removed 69030 

1.6081-6  Added 69030 

1.6081-7  Added 69030 

1.6115-1  Added 66954 

1.6655(e)-l  Added 65322 

1.6655(e)-lT  Removed 65322 

1.6662-0  Corrected 14248 

1.6662-5T  (e)(4)(iii)  corrected 14246 

1.6662-6  (d)(2)(iii)(A).  (D)  and  (e) 

Elxample  corrected 14248 

1.6695-1  (bKl)  amended 65320 

1.6695-lT  Removed 65320 

1.7703-1  Redesignated  from  1.143- 

1;  eff.  5-16-97 2283 

18.1377-1  Removed 67458 

20.2044-lT  Added 7156 

20.2056A-0  Amended 60553 

20.2056A-2  (d)  added 60553 

20.2056A-2T  Removed 60559 

20.2056(b)-7T  Added 7156 

20.2066(b)-10T  Added 7157 

Corrected 12542 

26.2601-1  (bXlKvKD)  Examples  2. 
4,  5,  (4Xi)  and  (c)  corrected; 
(bK3Kiii)  introductory  text. 
(A)  introductory  text,  (7), 
(2).  (B)  and  (C)  correctly  des- 
ignated as  (bK3KiiiKA)  intro- 
ductory text.  (7)  introduc- 
tory text,  (i).  Ui).  (2)  and  (J); 
new  (bX3KiliKA)(J)  correctly 
revised;  (b)(3)(lliMB)  cor- 
rectly added 29663 

(bK3)(iil)(B)  amended 43656 

26.2612-1    (aK2Kii)    and    (bKlKD 

corrected 29663 

26.2632-1  (dXl)  corrected 29664 

26.2642-2  (bX3KiiXB)  corrected 29654 

26.2642-4  (aX3)  and  (b)  Example  5 

corrected 29664 

26.2642-5  (bXD  amended 43656 

26.2652-1  (aX2)  and  (6)  Examples  1 

and  5  corrected 29654 


26.2654-1  (aXlKiiXA),  (5)  Exam- 
ples   6.    8.    (bXlKiiXA)    and 

(0(7)  corrected 29654 

(aXlXiiXB)  revised 43656 

26.2662-1  (c)(2)(vi)  Example  1  cor- 
rected  29654 

26.2663-2  (c)(2).  (d)  Example  3  and 

(e)  corrected 29654 

31  Authority  citation  amended 

27008 

Technical  correction 40993 

Authority  citation  amended 24 

31.3402(fX5>-l  (a)  heading,  (b) 
heading  and  (c)  added;  (a) 
amended;  authority  citation 

removed 24 

31.3402(O(5)-2T  Removed 24 

31.3406(g)-l  (d)  added 17574 

31.6011(a)-4  (b)  amended 27008 

31.6011(a)-4T  Removed 27008 

40.6011(a)-l  (c)  amended;  (d)  re- 
moved  58005 

40.6011(a)-2  (bX2)  amended 58005 

40.6302(c)-l  (bXlXil).  (5Xii), 
(6Xiii).  (cX2Xiv).  (3X111)  and 
(g)  removed;  (bXlXiii). 
(5Xiii).  (cX3Xiv),  (e)  and  (f) 
redesignated  &a  (bXlXli). 
(5X11).  (cXSXiii).  (f)  and  (g); 
(a).  (bXlXi).  new  (5Xii). 
(6Xli).  (c)(2XiXA).  (iiiXB)  and 
new   (fX3Xii)   amended;    new 

(e)  added 58005 

40.6302(c)-2  (bX2XlXA)  and  (liXB) 

amended;  (c)  revised 58005 

40.6302(c)-3  (f)  and  (g)  redesig- 
nated as  (g)  and  (h);  (bXlXii). 
(3)  and  new  (h)  amended;  new 

(0  added 58006 

40.6302(c)-4  (d)  redesignated  as 
(e);   (a),   (bXD  and   new   (e) 

amended;  new  (d)  added 58007 

40.6302(c)-5T  Removed 58007 

40.9999-1     Examples     1     and     3 

amended 58007 

48  Authority  citation  revised 66216 

48.4082-2  (a)  amended 58007 

48.4082-5T  Added 66216 

48.4083-1  (bXl)  introductory  text 

and  (dXl)  amended 58007 

48.4101-1  (fX3XiiXD)  corrected 28053 

48.6427-7  Removed 58007 

48.6714-1  Redesignated  as  48.6715- 

1 58007 


Note:  loMkic*  pog*  numOws  tncical*  I9M  cttonow. 
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48.6715-1  Redesignated  from 
48.6714-1;     (a)     introductory 

text  amended 58007 

48.6715-2T  Added 66216 

49.4291-1  (Subpart  F)  Added 58007 

53.6011-1  (b)  amended 26 

53.6071-lT  Added -.26 

301  Authority  citation  amended 

26790.  33367,  65320.  66220,  67459 

301.6011-2T  Added 53060 

301.6061-1  Revised 65320 

301.6061-lT  Removed 65320 

301.6103(1X14)-1  Redesignated 
from  301.6103(1X14)-1T;  head- 
ing amended 66220 

301.6103(1)(14)-1T  Redesignated  as 

301.6103(1X14>-1 66220 

301.6103(n)-l  (a)  introductory 
text,  (2).  concluding  text,  (d) 
introductory  text,  (2).  (eXl) 
and  (2)  amended;  (eX3)  added; 
authority  citation  removed 

66218 

301.6109-1  (aXl).  (b),  (c).  (dX2).  (f). 
(g)  and  (h)  revised;  (dX3)  and 

(4)  added 26790 

(dX3XlvXAX7)  correctly  re- 
vised; (hXl)  corrected 33657 

(bX2Xiil)  and  (iv)  amended; 
(dX2)  redesignated  as 
(dX2Xi);  (b)(2Xv).  new 
(dX2Xl)     heading     and     (il) 

added 66588 

301.6156-1  Removed 58008 

301.6206-1  Removed 58008 

301.6231(aX7)-l    Redesignated    as 

301.6231(a)(7>-lT 37683 

Added 67459 

301.6231(aX7)-lT       Redesignated 

from  301. 6231(a)(7>-l 37683 

Removed 67459 

301.6321(aX7)-2  Added 67462 

301.6335-1  (c)(3)  revised;  (cX4) 
through  (9)  redesignated  as 
(cX5)  through  (10);  new  (cX4) 

added 66217 

301.6402-7  (gX2Xiii).  (3)  Example 
2     and     (hXlXil)     Example 

amended 33325 

301.6415-1  Removed 58008 

301.6416-1  Removed 58008 

301.6417-1  Removed 58008 

301.6418-1  Removed 58008 

301.6419-1  Removed 58008 

301.6420-1  Removed 58008 

301.6421-1  Removed 58008 


301.6423-1  Removed 58008 

301.6651-1  (cX3)  revised 69031 

301.6651-lT  Removed 69031 

301.6675-1  Removed 58008 

301.6905-1    Undesignated    center 

heading  revised 58008 

301.7001-1    Undesignated    center 

heading  removed 58008 

301.7011-1  Undesignated  center 
heading  and  section  removed 

58008 

301.7232-1  Removed 58008 

301.7328-1  Removed 58008 

301.7503-1  (a)  amended:  (b)  re- 
vised; (c)  removed r. 42179 

301.7701-1  Revised 66588 

301.7701-2  Revised 66589 

301.7701-3  Revised 66590 

(cXlXvl)  Example  1  corrected 

11769 

301.7701-4  (e)added 19191 

(b).  (c)(1).  (2)  Examples  1  and  3 

amended;  (f)  added 66592 

301.7701-6  Revised 66593 

301.7701-7  Removed 66593 

301.9100-lT  Added 33367 

301.9100-2T  Added 33368 

301.9100-3T  Added 33368 

601.101  (b)  amended:  (c)  removed 
58008 

601.102  (bX2Xi)  and  (11)  revised; 
(bX2Xiii).  (iv)  and  (c)  re- 
moved  58008 

601.104   (a)(4)   and   (5)   removed; 

(c)(4)  amended 58008 

601.201  (aM2)  amended 58008 

601.202  (cXl)  amended 58008 

601.203  (aXl)  amended 58008 

601.301—601.328  (Subpart  C)  Re- 
moved  58008 

601.401—601.405       (Subpart       D) 

Heading  revised 58008 

601.402  Removed 58008 

601.403  Removed 58008 

601.404  Removed 58008 

601.405  Removed 58008 

601.9000  (Subpart  J)  Removed 58008 

602  Technical  correction 40993 

Technical  correction 6874 

602.101  (c)  table  corrected  (0MB 

numbers) 14248 

(c)  table  amended  (0MB  num- 
bers)  17574.  19192.  26792.  27008. 

30159.  33321.  33335.  33365.  33370. 
42178,  46720,  53066.  58008.  60550, 
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MARCH  1997 
CHANGES  APRIL  1.  1996  THROUGH  MARCH  31,  1997 


TITLE  26  Chapter  I -Con. 

60559.  65323.  65955,  66593.  6745«, 
67462.  67726.  66154,  68641.  69031 
(c)  table  amended  (0MB  num- 
bers)  24.  941,  13991 

(c)  table  amended  (0MB  num- 
bers); eff.  5-16-97 2305 

Proposed  Rules: 

1—799  (Ch.  I) 68697 

3563 

1 14517.  15204.  15743.  17614.20503. 

20766.  20767.  21985.  21988.  27036. 
27833.  27834.  281 18.  28821.  30845. 
31426.  31473.  31474.  32728.  35696. 
36320.  39104.  42217.  42401.  4369S. 
44023.  44024,  48656,  49279,  49715. 
50778,  51256,  52902.  53161.  53688, 
56647,  58020,  58152.  58798.  65371. 
66000,  67260,  67508,  67510,  67512. 
67752.68175 

71,  72.  77,  81.  361.  694.  955,  1700.  1701, 

1702.  2064.  2068.  2335.  2336,  2633. 

3244.  3848.  4024.  5355.  6749.  8086. 

11394.  12582,  12687,  12981.  14051 

20 43197 

7188 

25 16623.  43197 

26 29714 

31 17614.  20767,  28823,  36320. 42401 

32 20767 

35a 17614,  20767,  28823.  42401 

48 66246 

53 84 

301 17266.  17614,  20503.  21989,  28823, 

30012.42401.53161 

77.  955.  2068.  4024,  12582 

502 17614.  28823.  42401 

503 17614.  28823,  42401 

509 17614,  28623,  42401 

513 17614.  28823.  42401 

514 17614.  28823.  42401 

516 17614.  28823.  42401 

517 17614,  28823.  42401 

520 17614.  28823.  42401 

521 17614.  28823.  42401 

602 81 


TITLE  27-ALCOHOL.  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I— Bureau  of  Alcohol,  To- 
bacco and  Firearms,  Depart- 
ment of  the  Treasury  (Parts 
1-299) 

1  Revised 26097 

1.3  (b)  removed;  (c)  redesigmated 

as  (b);  new  (b)  revised 20723 

2  Removed 26097 

3  Removed 26097 

4.3  (b)  removed;  (c)  redesignated 

a8(b) 20723 

4.21  (gKD  amended 20723 

5.3  (b)  removed;  (c)  redesignated 

a8(b) 20723 

7.3  (b)  removed;  (c)  redesignated 

a8(b) 20723 

9.84  (c)  revised 29953 

9.152  Added 29952 

9.153  Added 67466 

16  Authority  citation  revised 54936 

16.22  (d)  removed 20723 

16.33  Added 54936 

17  Added 31412 

18.13  0MB  number 37003 

18.14  0MB  number 37003 

18.16  (b)    removed;    (c)   redesig- 
nated as  (b) 20723 

18.17  0MB  number 37003 

18.21  OMB  number 37003 

18.22  OMB  number 37003 

18.24  OMB  number 37003 

18.26  OMB  number 37003 

18.27  OMB  number 37003 

18.31  OMB  number 37003 

18.32  OMB  number 37003 

18.33  OMB  number 37003 

18.34  OMB  number 37003 

18.35  OMB  number 37003 

18.36  OMB  number 37003 

18.37  OMB  number 37003 

18.38  OMB  number 37003 

18.51  OMB  number 37003 

18.52  OMB  number 37003 

18.54  OMB  number 37003 

18.55  OMB  number 37003 

18.56  OMB  number 37003 


Note:  toUkicm  poo*  nunibws 
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18.61  OMB  number 37003 

18.62  OMB  number 37003 

18.63  OMB  number 37003 

18.66  OMB  number 37003 

19.57  Undesignated  center  head- 
ing and  section  added 3142S 

19.58  Added 31425 

19.61  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  revised 
20724 

19.69  Removed 31426 

19.534  Revised 20724 

19.581  (a)  amended 20724 

19.592  Amended 20724 

19.780  (cK4)  and  (5)  revised 31426 

20.21  (b)  removed;  (c)  redesig- 
nated as  (b) 20724 

21.2  (b)  removed;  (c)  redesignated 
as(b) 20724 

22.21  (b)  removed;  (c)  redesig- 
nated as  (b) 20724 

24.20  (b)  removed;  (c)  redesig- 
nated as  (b) 20724 

24.65  (c)  revised 31030 

24.67  (b)  and  (c)  revised 31030 

24.246  (b)  table  amended 21079 

24.248  Amended 21079 

24.295  (a)  revised 31030 

25.3  (b)  removed;  (c)  redesignated 
a8(b) 20724 

25.221  (a)  amended 20724 

30  Authority  citation  revised 37003 

30.22  Amended 37003 

30.23  Amended 37004 

30.24  (a)  amended 37004 

30.32  (c)  amended 37004 

30.43  Amended 37004 

30.51  Amended 37004 

47  Policy  statement 18678 

47.42  Existing  text  designated  as 

(a);  new  (b)  added;  eff.  4-24-97 

8376 

53.3  Re  vised 37005 

53.21  (b)  removed;  (c)  and  (d)  re- 
designated as  (b)  and  (c) 20724 

53.103  Heading  amended 20724 

53.131  (a)(5)  amended 37005 

53.132  (cX2)(i)  revised;  (CX2XI1I) 
added 37005 

53.133  (b)  introductory  text 
amended .20724 

(dX2)  revised:  (dK4)  added 37006 

53.134  (dK2Xlil)  revised;  (dX2Xlv) 
added 37006 

53.135  (cXl)  revised;  (cX3)  added 
37006 

Note:  toldkic*  pog*  mmbws  kidtool*  1996 


53.179  (b)(lXili)  revised;  (b)(l)(iv) 
added 37006 

55  Authority  citation  revised 38085 

Notice  of  regulatory  review 1386 

Authority  citation  revised 8376 

55.1  (a)  revised;  (b)(1),  (7)  and  (8) 
amended;  (b)(9)  added;  eff.  4- 

24-97 8376 

55.11  Amended 38085 

Amended;  eff.  4-24-97 8376 

55.21  (b)  removed;  (c)  redesig- 
nated as  (b) 20724 

55.26  (d)  added:  eff.  4-24-97 8376 

55.49  (b)(6)  amended;  eff.  4-24-97 

8376 

55.52  (a)  and  (b)  amended;  eff.  4- 

24-97 8376 

55.55  Amended:  eff.  4-24-97 8376 

55.108  (d)  added;  eff.  4-24-97 8376 

55.129  Amended:  eff.  4-24-97 8377 

55.141  (a)  introductory  text  and 

(1)  revised:  eff.  4-24-97 8377 

55.180  Added:  eff.  4-24-97 8377 

55.181  (Subpart  J)  Added 38085 

OMB  number:  eff.  4-24-97 8377 

55.182  Added:  eff.  4-24-97 8377 

55.183  Added:  elT.  4-24-97 8377 

55.184  Added;  eff.  4-24-97 8378 

55.185  Added;  eff.  4-24-97 8378 

55.186  Added;  eff.  4-24-97 8378 

70  Authority  citation  revised 31030, 

31426 

70.1  (e)  and  (f)  added 29955 

Revised 31031 

70.2  Added 31031 

70.11  Amended 29956 

70.321  (a)  amended 31426 

70.411  (cX2)  revised 31031 

(cX2Xv)  and  (vii)  removed; 
(cX2Xvl)  redesignated  as 
(c)(2Xv):  new  (cX2Xvi)  added; 
(cK17)  amended 31426 

70.414  (a)  and  (g)  revised 31031 

(j)  revised 31426 

70.501—70.508  (SubiMkrt  F)  Added 

31031 

70.601—70.610  (Subpart  O)  Added 

31033 

70.701—70.702  (Subpart  H)  Head- 
ing added 29955 

70.701  Redesignated  fi'om  71.41; 
(aXl).  (dXl)  and  (2XiXB) 
amended 29955 

70.702  Redesignated   fi-om   71.42; 

(a)  amended 29956 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1996  THROUGH  MARCH  31.  1997 


TITLE  27  Chaptof  l-Con. 

70.801—70.803  (Subpart  I)  Heading 

added 299S5 

70.801  Added 29955 

70.802  Redesignated  from  71.26 29955 

(a),  (d).  (f)  and  (g)  amended 29956 

70.803  Redesignated  from  71.27 29955 

71  Removed 29956 

71.26  Redesignated  as  70.802 29955 

71.27  Redesignated  as  70.803 29955 

71.41  Redesignated  as  70.701 29955 

71.42  (cKD  removed;  {c)(2)  redes- 
ignated as  (c) 20724 

Redesignated  as  70.702 29955 

170  Authority  citation  revised 31035, 

31426 
170.21—170.28    (Subpart    B)    Re- 
moved  20724 

170.60—170.79  (Subpart  D)  Re- 
moved  20724 

170.85—170.100  (Subpart  E)  Re- 
moved  31035 

170.101—170.119  (Subpart  F)  Re- 
moved  20724 

170.301-170.311  (Subpart  O)  Re- 
moved  31035 

170.611—170.618  (Subpart  U)  Re- 
moved  31426 

178.21  (b)  removed;  (c)  redesig- 
nated as  (b) 20724 

178.40a  (b)(1)  amended 39321 

178.57  (c)  amended 39321 

178.92    (c)(1)    Introductory    text 

and  (iii)  amended 39321 

178.116  Revised 39321 

178.119  Revised 39322 

179.21  (b)  removed;  (c)  redesig- 
nated as  (b) 20725 

194  Authority  citation  revised 31426 

194.33  (b)  revised 31426 

194.41  (b)  removed;  (c)  redesig- 
nated as  (b) 20725 

194.191  (a)  amended 31426 

197  Removed 31426 

197.2  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  revised 
20725 

200.3  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  revised 
20725 

200.5  Amended 29956 

200.25  Amended 29957 

200.27  Amended 29957 

200.29  Amended 29957 

200.31  Amended 29957 

200.35  Amended 29957 

200.36  Amended 29957 


200.37  Amended 29957 

200.38  Amended 29957 

200.45  Amended 29957 

200.46  Amended 29957 

200.48  Amended 29957 

200.49  Amended 29957 

200.49a  Amended 29957 

200.49b  Amended 29957 

200.55  (a)  amended 29957 

200.57  Amended 29957 

200.59  Amended 29957 

200.60  (a),  (b)  and  (c)  amended 29957 

200.61  Amended 29957 

200.62  Amended 29957 

200.63  Amended 29957 

200.64  (a),  (b)  and  (c)  amended 29957 

200.65  Amended 29957 

200.70  Amended 29957 

200.71  Amended 29957 

200.72  Amended 29957 

200.73  Amended 29957 

200.75  Amended 29957 

200.78  Amended 29957 

200.79  (b)  amended 29957 

200.80  Amended 29957 

200.85  Amended 29957 

200.95  Amended 29957 

200.105  Amended 29957 

200.106  Amended 29957 

200.107—200.110  Undesignated 

center  heading  amended 29957 

200.107  Amended 29957 

200.107a  Amended 29957 

200.108  Amended 29957 

200.109  Amended 29957 

200.110  Amended 29957 

200.115  Amended 29957 

200.116  Amended 29957 

200.117  Amended 29957 

200.126  Amended 29957 

200.129  Amended 29957 

250.2  (b)  removed;  (c)  redesig- 
nated as  (b) 20725 

250.11  Amended 31427 

250.51  (a)  and  (c)  amended 31427 

250.171  Amended 31427 

250.172  Revised 31427 

250.173  (a)  and  (d)  amended;  (c) 
introductory  text  revised 31427 

250.221  (a)  and  (c)  amended 31427 

250.307  Amended 31427 

260.308  Revised 31427 

250.309  (a)  and  (d)  amended;  (c) 
introductory  text  and  (1)  re- 
vised  31427 

251.2  (b)  removed;  (c)  redesig- 
nated as  (b) 20725 
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252  Authority  citation  revised 20725 

252.2   (b)   removed;    (c)   redesig- 
nated as  (b) 20725 

252.216  Amended 20725 

270.1  Revised 54085 

270.11  Amended 54085 

270.41  (b)  removed;  (c)  redesig- 
nated as  (b) 20725 

270.351—270.478       (Subpart       K) 

Added 54085 

275.21   (b)  removed:  (c)  redesig- 
nated as  (b) 20725 

275.30  Revised 37004 

275.31  Revised 37004 

275.32  Revised 37004 

275.33  Revised 37004 

275.34  Revised 37004 

275.35  Revised 37004 

275.39  Removed;  new  275.39  redes- 
ignated from  275.39a 37004 

275.39a  Redesignated  as  275.39 37004 

275.63  (a)  amended 54095 

275.72a  Removed;  new  275.72a  re- 
designated from  275.72b 37004 

275.72b  Redesignated  as  275.72a 37004 

275.72c  Removed 37004 

275.85  Concluding  text  amended 
54095 

275.85a  (b)  amended 54095 

275.86  Amended 54095 

275.115a  (a)(1)  and  (b)(1)  amended 

54095 

275.137  Introductory  text  amend- 
ed  54095 

275.140  Amended 54095 

275.151—275.153  (Subpart  H)  Re- 
moved  37004 

275.183  Removed 37004 


285  Removed 54095 

285.2   (b)   removed:    (c)   redesig- 
nated as  (b) 20725 

290.2   (b)   removed;    (c)   redesig- 
nated as  (b) 20725 

295.34  Amended 54096 

296.171—296.181  (Subpart  H)  Re- 
moved  20725 

Proposed  Rules: 

1 33391.  33393,  33395,  33396,  33405 

4 40568,56928 

5 30015,  40568,  49715,  56928,  57597 

7742 

7 40568.  56928,  57597 

7742 

9 46403 

18 30017 

19 39929,  40568,  56928 

20 30019,  40568,  56928 

21 39929 

22 30019.  40568,  56928 

24 40568,  56928 

25 40568,  56928 

27 40568,  56928 

47 8412 

53 37022,  45377 

55 53688 

8412 

70 30013.  40568.  56928 

178 39372,  47095 

250 30021,  40568.  56928 

251 40568,  56928 

252 41500.  55238 

290 41500,  55238 

301 33408 
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TITLE  28-JUDICIAL 
ADMINISTRATION 

Chapter  I— Department  of  Justice 
(Parts  0-199) 

Pace 
0.100—0.104  (Subpart  R)  Appendix 

amended 46720 

0.116  Amended 59305 

0.197  Added;  interim 48406 

2.1  (c),  (d)  and  (e)  revised 55743 

2.17  (a)  revised 55743 

2.26  (b)  revised 55743 

2.27  (a)  revised 55743 

2.28  (f)  revised 55743 

2.62  (h)  introductory  text.  (1)  in- 
troductory text  and  (5) 
amended;  (h)(6)  revised 38570 

(h)(6)  corrected 54096 

(e)  revised;  interim 54097 

2.64  Revised 55743 

2.67  Removed 55743 

9  Revised 316 

14  Appendix  amended 66220 

16.96  (k)(4)  amended;  (n)  and  (o) 

added 65180 

16.98  (d)(6)  revised 2908 

29  Added 40725 

31.303  (d)(l)(i).  (v),  (e)(2).  (3). 
(f)(2).  (3)(vi).  (4Kvi).  (5XiKC). 
(iii).  (iv).  (6Ki)  and  (ii)  re- 
vised; (f)(4)(iv),  (V)  and  (j)  in- 
troductory text  amended 65138 

36.407  Revised 39324 

42  Notice 42556' 

42.1—42.3  (Subpart  A)  Authority 

citation  revised 34729 

42.1  Revised 34730 

(b)  corrected 431 19 

45  Authority  citation  revised 59815 

Heading  revised;  interim 59815 

45.1  Added;  interim 59615 

45.2  Redesigmated  from  45.735-4; 
Interim 59815 

45.3  Redesignated  from  45.735- 
5(b);  heading  revised;  interim 
59815 

45.4  Redesignated  from  46.735-7a; 
interim 59615 

45.735-1  Removed:  interim.' 59615 

45.735-2  Removed;  interim 59615 

45.735-3  Removed:  interim 59815 

45.735-4  Redesignated  as  45.2;  in- 
terim  59615 

45.735-5  (a)  removed;  interim 59815 


(b)    redesignated   as    45.3;    in- 
terim  59815 

45.735-6  Removed;  interim 59815 

45.735-7  Removed;  interim 59815 

45.735-7a   Redesignated    as   45.4; 

interim 59815 

45.73&-«  Removed;  interim 59815 

45.735-9  Removed;  interim 59815 

45.735-10  Removed:  interim 59815 

45.735-11  Removed:  interim 59815 

45.735-12  Removed;  Interim 59815 

45.735-14  Removed;  interim 59815 

45.735-14a  Removed;  interim 59815 

45.735-15  Removed;  interim 59815 

45.735-16  Removed;  interim 59815 

45.735-17  Removed;  Interim 59815 

45.735-18  Removed;  interim 59815 

45.735-19  Removed:  interim 59815 

45.735-21  Removed:  interim 59815 

45.735-22  Removed;  Interim 59815 

45.735-23  Removed;  interim 59815 

45.735-24  Removed:  interim 59815 

45.735-25  Removed;  interim 59815 

45.735-26  Removed:  Interim 59815 

45.735-27  Removed;  Interim 59815 

45  Appendix  removed;  Interim 59815 

50  Authority  citation  revised 49260 

50.22  Added;  interim 49260 

74.4  Revised 51012 

82  Removed;  interim 38086 

90.60—90.67  (Subpart  D)  Added 40733 

91  Authority  citation  revised 49970 

Technical  correction 54333 

91.21—91.24    (Subpart   C)   Added; 

interim 49970 

92  Added:  Interim 49972 

Regulation  at  61  FR  49972  con- 
firmed  69032 

100  Added 13324 

Ctiapter  III— Federal  Prison  Indus- 
tries, Inc.,  Department  of  Jus- 
tice (Parts  300-399) 

345.11  (c)(1)  revised _ 59168 

Ctiapter  V— Bureau  of  Prisons,  De- 
partment of  Justice  (Parts 
500-599) 

512.10—512.21  (Subpart  B)  Regu- 
lation at  58  FR  13860  con- 
firmed  6661 

512.10  Amended G6G2 

512.11  Revised 6661 

512.14  (a)  and  (c)  amended;  (e)  in- 
troductory text  revised 6661 
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TraE  28  Chapter  V-Con. 

512.20  (a)  introductory  text  and 

(b)  amended 6662 

512.21  (b)  and  (c)  amended 6662 

513  Authority  citation  revised 649S0 

513.30—513.68  (Subpart  D)  Added 

649S0 

522.30  (Subpart  D)  Revised 649S3 

524  Authority  citation  revised 47795 

524.12  (c)  amended:  (f)  removed 

47795 

524.15  Amended 47795 

524.16  Revised 47795 

524.17  Added 47795 

524.70—524.76  (Subpart  P)  Re- 
vised  40143 

527.31  (a),  (c)  and  (d)  amended; 

(h)  revised 13826 

540  Authority  citation  revised 57568 

540.70  Revised;  interim 57568 

540.71  (a),  (d)  and  (e)  amended; 
interim 57568 

540.72  Added;  interim 57569 

541.22  (a)(6)(i),  (iii)  and  (iv)  re- 
vised  47795 

543.11  (a),  (d)  and  (f)  revised;  (h) 

amended 4893 

544.10-544.13  (Subpart  B)  Re- 
moved  47796 

544.81  (g)  revised 47795 

552  Authority  citation  revised 38042 

552.20  Introductory  text  amend- 
ed; (a)  through  (e)  revised 39800 

552.21  (d)  amended 39800 

552.22  (c)  revised;  (g)  amended 39800 

552.24  Introductory  text,  (a),  (0 

and  (g)  revised;  (d)  amended 

39800 

552.26  Revised 39801 

552.30—552.33  (Subpart  D)  Re- 
vised   38042 

553  Authority  citation  revised 4894 

553.11  (d)  revised 4894 

571.10  Revised 38043 

571.20  Revised 47795 


Proposed  Rules: 


16 


37425.  541 12 

10496 

17 36678 

31 34770 

38 37964 

58 37426 

100 58799 

511 10164 

524 10164 

540 64954 


Mo doOrO 

553 56096 

TITLE  29-LABOR 

Subtitle  A— Office  of  ttie  Secretary 
of  Labor  (Parts  0-99) 

0  Authority  citation  revised 57286 

0.735-1  Added 57287 

0.735-2  (Subpart  A)  Redesigmated 
from    0.735-12    (Subpart    A); 

heading  revised 57287 

0.735-12  (Subpart  C)  Redesig- 
nated as  0.735-2  (Subpart  A) 

57287 

0.735-13  Removed 57287 

0.737-1—0.737-11  (Subpart  B)  Re- 
desigrnated  from  Subpart  F; 
authority  citation  removed  ° 

57287 

1.7  Partial  stay  at  58  FR  58954 

extended 68641 

4  Authority  citation  revised 40716 

4.2  Revised 68663 

4.6  (q)  introductory  text  revised 

68663 

4.52  Redesignated  as  4.53;  new 

4.52  added 68664 

4.53  Redesignated   as   4.54;    new 

4.53  redesignated  from  4.52 68664 

4.54  Redesignated   sis   4.55;    new 

4.54  redesignated  from  4.53 68664 

4.55  Redesignated    as   4.56;    new 

4.55  redesignated  from  4.54 68664 

4.56  Redesignated  from  4.55 68664 

4.112  Revised 68664 

4.181  (b)(1)  revised 40716 

5  Authority  citation  revised 40716 

5.2  Partial  stay  at  58  FR  58954 

extended 68641 

5.5  (b)  revised 40716 

Partial  stay  at  58  FR  58954  ex- 
tended  68641 

5.15  (b)(1)  and  (2)  removed;  (b)(3), 
(4)  and  (5)  redesignated  as 
(bKl).  (2)  and  (3) 40716 

CtKipter  I— National  labor 
Relations  Board  (Parts  100-199) 

100  Authority  citation  revised 6448 

100.101  (Subpart  A)  Revised;  in- 
terim  6448 

101.39  Revised 65182 

102  Technical  correction 1361 

102.21  Revised 66331 


Note: 
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102.24  (a)  amended ig68 

102.25  Amended i668 

102.30  (c)  amended 1668 

102.31  (a)  revised;  (b)  amended 9931 

102.34  Amended i668 

102.35  (b)  introductory  text.  (1). 

(3)  and  (5)  amended 1668 

102.36  Amended 1668 

102.42  Amended 1668 

102.44  Removed 65331 

102.54  (b)  redesignated  as  (c);  new 

(b)  added 9685 

102.66  (d)  removed;  (e).  (f)  and  (g) 
redesignated  as  (d).  (e)  and 

(f) 65331 

(c)  amended 9932 

102.98  (a)  and  (b)  designation  re- 
moved  65182 

102.99  (a)  removed;  (b)  and  (c)  re- 
designated as  (a)  and  (b) 65182 

102.117  (p)  and  (q)  added 65183 

102.149  (b)  amended 1668 

102.156—102.167       (Subpart       U) 

Added;  interim 38371 

102.168—102.176       (Subpart       V) 

Added;  interim 38373 

102.177  (Subpart  W)  Added 66331 

Ctiapter  II— Office  of  Labor-Man- 
agement Programs,  Department 
of  Labor  (Parts  200-299) 

Chapter  n  Heading  revised 6082 

215  Authority  citation  revised 6092 

220  Authority  citation  revised 6092 

220.04  Amended 6092 

220.26  (c)  amended 6092 

270  Removed 51597 

Ctiapter  IV— Office  of  Labor-Man- 
agement Standards.  Depart- 
ment of  Labor  (Parts  400—499) 

401  Authority  citation  revised 6092 

401.18  Revised 6092 

401.19  Revised 6092 

402  Policy  statment 67942 

Authority  citation  revised 6092 

402.5  (c)  added 6002 

403  Policy  statment 67942 

Authority  citation  revised 6092 

403.3  Note  added 6092 

403.4  (b)(5)  amended;  Note  added 
6092 

403.5  (a)  amended 6092 

404  Policy  statment 67942 

Authority  citation  revised 6092 


405  Policy  statment 67942 

Authority  citation  revised 6092 

406  Policy  statment 67942 

Authority  citation  revised 6093 

408  Policy  statment 67942 

Authority  citation  revised 6093 

409  Policy  statment 67942 

Authority  citation  revised 6093 

417  Authority  citotion  revised 6093 

417.2  (a)  revised 6093 

417.4  (a)  and  (b)  amended 6093 

417.16  (a)  amended 6093 

451  Authority  citation  revised 6093 

451.3  (aK4)  amended 6093 

452  Authority  citation  revised 6093 

453  Authority  citation  revised 6093 

457  Authority  citation  revised 6093 

457.1  Amended 6093 

457.10  Revised ....6093 

457.11  Revised 6093 

457.12  Revised 6093 

457.13  Revised 6093 

457.14  Revised 6093 

457.15  Revised 6094 

457.16  Revised 6094 

458  Authority  citation  revised 6094 

458.30  Revised 6094 

458.50  (a)  and  (b)  amended 6094 

458.51  Amended 6094 

458.52  Amended 6094 

458.56  Amended 6094 

458.57  Amended 6094 

458.58  Amended 6094 

458.59  Amended 6094 

458.60  Amended 6094 

458.61  Amended 6094 

458.64  (a),  (b)  and  (c)  amended 6094 

458.65  (a)  and  (c)  amended 6094 

458.66  (a),  (b)  and  (c)  amended 6094 

458.67  Introductory  text  and  (d) 
amended 6094 

458.79  Amended 6094 

458.92  Revised 6094 

459  Authority  citation  revised 6094 

Cttapter  V— Wage  and  Hour  Divi- 
sion. Department  of  Labor  (Parts 
500-899) 

500  Authority  citation  revised 11747 

500.20  (h)(4)  revised;  (h)(5)  added 

11747 

500.143  (b)(4)  revised 11748 

504  Re  vised 51014 

506  Re  vised 51014 


Note: 
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TITLE  29  Chapter  V-Con. 

506.500—506.541  (Subpart  F)  Reg- 
ulation at  60  FR  3955,  3977 
confirmed 44990 

506.600—506.675  (Subpart  G)  Reg- 
ulation at  60  FR  3969.  3977 
confirmed 44990 

507  Revised 51014 

508  Revised 51014 

Chapter  XIV— Equal  Employment 
Opportunity  Commission  (Pcvts 
1600-1699) 

1691  Notice 42556 

Chapter  XVIi— Occupational 

Safety  arKl  Healtti  Administra- 
tion, Department  of  Labor  (Parts 
1900-1999) 

1903  Authority  citation  revised 
15337 

1903.19  Redesignated  as   1908.20; 

new  1903.19  added 15337 

1903.20  Redesignated  as  1903.21: 
new  1903.20  redesignated 
from  1903.19 15337 

1903.21  Redesignated  as  1908.22; 
new  1908.21  redesignated 
from  1903.20 15337 

1908.22  Redesignated  from  1903.21 
15337 

1904  Authority  citation  revised 
6442 

1904.17     Added     (0MB     number 

pending) 6442 

1910.11—1910.19  (Subpart  B)  Au- 
thority citation  revised 56631 

1910.19  (1)  added 56831 

(m)  added 1600 

1910.1000  Table  Z-1  amended 56831 

Table  amended 1600 

1910.1001  (j)(3)(v)  revised 43457 

1910.1051  Added  (OMB  number 
pending) 56831 

1910.1052  Added  (OMB  number 
pending) 1601 

1915.1000  Table  Z-1  amended 56856 

Table  Z  amended 1619 

1915.1001  (h)(2)(iii),  (kX6).  (8Xvil), 
(9Xiil).  (Iv)  and  (mXlXiXA) 
revised 43457 

1915.1052  Added 1619 

1926.55  Appendix  A  amended 56856 

Appendix  A  amended 1619 

1926.416  (aX4).  (f)  and  (g)  removed 

41738 


1926.417  (d)  removed 41739 

1926.450—1926.454  (Subpart  L)  Re- 
vised  46104 

1926.451    (a)(2)    corrected;    (c)(2) 

correctly  revised 59831 

(bX2Xi)  note  added;  (f)(6)  cor- 
rected; (d)(13)  correctly  re- 
vised  59832 

926.453  OMB  number  pending 461 17 

(bX2)(v)  note  correctly  added 

59832 

926.450—1926.454  (Subpart  L)  Ap- 
pendix E  corrected 59832 

926.556  Removed 46131 

926.1100—1926.1148    (Subpart    Z) 

Authority  citation  revised 56856 

926.1101  (hK2Xiii).  (kK6),  (BKvii). 
(9Xiii),   (iv)   and  (m)(lKiXA) 

revised 43458 

926.1152  Added 1619 

952.94  (b)  revised 2560 

952.95  (bXD  revised 2560 

952.97  (c)  added 2560 

952.114  (b)  revised 2560 

952.115  (b)  revised 2560 

952.117  (c)  added 2561 

952.152  Heading  revised 66601 

952.154  Added 66601 

952.155  Revised 66601 

952.156  Revised 66602 

952.164  (b)  revised 2561 

952.165  (b)  revised 2561 

952.167  (b)  added 2561 

952.204  (b)  revised 36824 

(b)  revised 2561 

952.205  (b)  amended 36825 

(b)  re  vised 2562 

952.207  (b)  adde  d...: 2562 

952.227  (b)  added 55099 

952.234  (b)  revised 2562 

952.235  (b)  revised 2562 

952.237  (b)  added 55099 

(c)  added 2563 

952.243  (b)  revised 2663 

952.244  (b)  revised 2563 

952.246  (c)  added r. 2563 

952.253  (b)  revised 2563 

962.254  (b)  revised 2563 

952.256  (b)  added 2564 

962.324  (b)  revised 2564 

952.325  (bXl)  revised 2564 

952.327  (c)  added 55099 

(b)  added 2564 

952.344  (b)  revised 2564 

962.345  (b)  revised 2666 

962.347  (c)  added 55099 
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(d)  added 2565 

Chapter  XX-Occupational  Safety 
and  Healtti  Review  Commission 
(Parts  2200-2499) 

2200.201  (b)  revised 50712 

(b)  revised 14322 

Chapter  X)(V— Pension  and  Wel- 
fare Benefits  Administration.  De- 
partment of  Labor  (Parts 
2500-2599) 

2509  Authority  citation  revised 

33849 

2509.75-1  Removed 33849 

2509.76-2  (b)  removed 33849 

2509.76-7  Removed 33849 

2509.76-2  Removed 33849 

2509.76-3  Removed 33849 

2510.3-102  Revised 41233 

2520.103-6  (bXl)  revised 33849 

2520.103-7  Removed 33849 

2520.104-2  Removed 33849 

2520.104-3  Removed 33849 

2520.104-6  Removed 33849 

2520.104-6  Removed 33849 

2520.104-28  Removed 33849 

2520.104-46  Removed 33849 

2620.104b-2  (b)  revised 33849 

(c)  through  (f)  and  (h)  removed 

33850 

2520.104b-4  (d)  removed 33850 

2620.104b-6  Removed 33850 

2520.104b-12  Removed 33850 

2560  Authority  citation  revised 

33850 

2650.407a-3  Removed 33850 

2650.407a-4  Removed 33850 

2660.407C-3  Removed 33850 

2550.414b-l  Removed 33850 

2550.414C-1  Removed 33850 

2550.414C-2  Removed 33850 

2550.414C-3  Removed 33850 

2550.414C-4  Removed 33850 

Chapter  XXVl-Pension  Benefit 
Guaranty  Corporation  (Parts 
2600-2699) 

Chapter  XXVI  Removed 34003 

Chapter  XXVII-Federal  Mine 
Safety  and  Heoltti  Review  Com- 
mission (Parts  2700—2799) 

2703  Revised 


Chapter  XL-Pension  Benefit 
Guaranty  Corporation  (Parts 
4000-4999) 

Chapter  XL  Established 34003 

4000.1  Table  corrected 67943 

4000.2  Table  corrected 67943 

4001.2  Amended 63989 

4003  Waiver  and  deadline  exten- 
sion  12542 

4007  Waiver  and  deadline  exten- 
sion  12542 

4011  Waiver  and  deadline  exten- 
sion  12542 

4011  Appendix  B  amended 65474 

4022.3  (a)  corrected 67943 

4022.23  Table  corrected 36626 

4022.24  (c)(4)  corrected 36626 

4022.62  Elxample  3  and  (i)  cor- 
rected  36626 

4022.63  Corrected 36626 

4022  Appendix  amended 65474 

4041  Waiver  and  deadline  exten- 
sion  12542 

4041.2  Corrected 67943 

4041A  Waiver  and  deadline  exten- 
sion  12542 

4041A.2  Corrected 36626 

4043  Re  vised 63989 

Waiver  and  deadline  extension 

12542 

4044  Appendixes  A  and  B  cor- 
rected  36626 

Appendixes  B  and  D  corrected 

36627 

Appendix  B  amended 36969,  42384, 

48406.  53623,  58479,  65475 

Appendix  B  corrected !.37316!  37795 

Appendix  D  amended 65476 

Appendix  B  amended  ...2017.  6875,  12099 
4050  Waiver  and  deadline  exten- 
sion  12542 

4066  Authority  citation  revised 

63998 

4065.3   Existing   text   designated 

as  (b);  (a)  added 63998 


Proposed  Rules: 


.39672 


1 

4. 

5 

24 

101 35172 

102 35172.  40369 

600-899  (Ch.  V) figgo 

520 7094 


..40366 
.55239 
.40366 

.6690 
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.7094 
.7094 
.7094 
.7094 


TITLE  29  Proposed  Rules: -Con. 

521 

522 

523 

527 

825 

1404 11797.  14052 

1600—1699  (Ch.  XrV) 34406 

1625 10787 

1910 37849.47712 

9402 

1915 45923.69068 

12133 

1926 37849,66002 

1952 48443.  48446.  58358 

1977 6690 

2200 12134 

2203 12134 

2204 12134 

2500—2599  (Ch.  XXV) 68697 

3563 

2510 


2704 


4001. 


59845 

14760 

OOVvl 

4025 

38409 

12508 

4006 12508 

4007 66247 

4041 12508,  12521 

4043 38409 

4044 12982 

4050 12508 

4065 38409 

TITLE  30-MINERAL  RESOURCES 

Chapter  I— Mine  Safety  and 
Heaitti  Administration,  Depart- 
ment oH  Labor  (Parts  1  —  199) 

3.1  Table  1  amended  (0MB  num- 
bers)  13991 

7.81—7.92  (Subpart  E)  Added 56604 

7.95—7.108  (Subpart  F)  Added 55618 

31  Removed 55625 

32  Removed 55625 

36  Heading  revised 56625 

36.1  Revised 56625 

36.2  Revised 55625 

36.6  (b)(2).  (3)  and  (4)  amended 55626 

36.9  (a)  amended 55626 

36.20  (b)  revised;  (c)  added 55526 

36.21  Amended 56626 

36.43  (a)  amended 56626 

36.48  Note  revised 55626 

56  Authority  citation  revised 36795 


Policy  statement 42787 

56.6000—56.6905  (Subpart   E)   Re- 
vised  36975 

56.18010  Revised 50436 

57  Authority  citation  revised 36801 

Policy  statement 42787 

57.6000—57.6960  (Subpart  E)   Re- 
vised  36801 

57.18010  Revised 50436 

70  Notice 45322 

70.1900  (Subpart  T)  Added 55526 

71  Notice 45322 

75.310  (aK4)  corrected;  CFR  cor- 
rection  55567 

75.325  (f)  through  (k)  added 55526 

75.342  (b)(2)  and  (c)  introductory 

text  revised 55527 

75.344  (d)  removed;   (e)   redesig- 
nated as  (d) 55527 

75.371  (r)  revised;  (kk)  through 

(pp)  added 55527 

75.380  (f)(3)(i)  removed;   (f)(3)(ii) 
through  (V)  redesignated  as 

(f)(3)(i)  through  (iv) 55527 

75.400  Revised 55527 

75.1710  Revised 55527 

75.1710-1    Heading,    (a)    and    (f) 

amended 55527 

75.1900—75.1916        (Subpart        T) 

Added 55527 

76.360  (b)(7)  revised 55527 

150.13  Revised 55887 

CtYopter  II— Minerals  Manage- 
ment Service,  Department  of 
tt>e  Interior  (Parts  200-299) 


203  Comment  period  extension 

203.1  (Subpart  A)  Comment  pe- 
riod extension 40734 

203.50—203.56  (Subpart  B)  Com- 
ment period  extension 40734 

250.1  Introductory  text  amended; 
(aKl).  (b).  (cKl)  through  ci). 
(6).  (d).  (e)(1)  through  (5). 
(f)(1)  and  (g)(2)  revised 60022 

(cK7)  and  (gKD  revised 3796 

250.2  Amended 3795 

250.19  (a)  amended 13996 

250.33  (b)(2)  revised 13996 

250.34  (b)(3)  revised 13996 

250.41  Heading  revised;  (b)  and 

(c)  removed 13996 

250.42  Removed 13996 

250.43  Removed 13996 

250.53  (b)  revised 60024 

260.67  Revised 3796 
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250.122  (e)(4)(i)  introductory  text 
revised 60024 

250.123  (b)(9)(i)  revised 60025 

250.124  (a)(3)(i)  revised 5331 

250.126  (c)(3).  (eK2)  and  (3)  re- 
vised       60025 

250.137  (b)(l)(Ii).  (cK4)(ii)  and 
(vii)  revised 60025 

250.138  (b)(4)(i).  (6)(i).  (7).  (8)(i). 
(9).  (10).  (c)(3).  (dKl)(v).  (5) 
through  (9).  (e)(lXI)  and  (2X1) 
revised 60025 

250.175  Heading  revised;  (f)  added 

3800 

250.180  (c)(6)('i').''"(i"i).''"(v)."''('>^).'"" 
(viii)(A).        (C).        (d)(3Kiv). 
(v)(B),   (f)(2Xi).  (ii).  (iv).  (v) 
and  (vii)  revised 60026 

250.181  (cXl)  revised 60026 

250.190—250.194  (Subpart  M)  Re- 
vised   5331 

250.209—250.232  (Subpart  O)  Re- 
vised   5322 

250.214  Corrected 7298 

250.228  (aX4)(i)  and  (iii)  corrected 
7298 

250.229  Corrected !!.!!!!.!!!.!!!!..7298 

250.291  (bX3)  and  (dK4)(i)  revised 
60026 

250.292  (bX4Xi)  revised 60026 

254  Revised 13996 

256.37    (a)    concluding    text    re- 
moved;  (aX2)  revised:   (aX3)  ■ 
added 55889 

256.47  (eX2)  revised 34732 

adapter  Vll-Office  of  Surface 
Mining  Reclamation  and  En- 
forcement. Department  of  ttie 
Interior  (Parts  700-999) 

735.23  Reinstated;  CFR  correc- 
tion  40155 

756.17  (c)  added 15115 

756.18  (a)  through  (h)  removed 15115 

901.15  (e)  removed 37383 

Revised 9933 

901.25  Revised 9934 

902.15  (d)  added 48842 

Revised 9934 

Table  amended 15117 

902.16  Introductory  text  and  (b) 
added 48842 

(bXl)  removed 15117 

902.25  Revised 9935 

904.15  Revised 9935 

Note:  BoMIoc*  poo*  nunibM  Indteal*  1996  ctangM. 


904.25  Revised 9936 

906.15  (V)  added 59337 

Revised 9936 

906.25  Revised 9937 

913.15  (t)  added 37385 

Revised 9937 

913.16  (V)  removed 37385 

913.25  Revised 9938 

914.15  (rrr)  added 55748 

Revised 9939 

914.16  (0).  (q),  (r)  and  (t)  through 
(aa)  removed;  (11)  added 55748 

914.25  Revised 9940 

915.15  Revised 9940 

916.15  Revised 9941 

916.25  Revised 9941 

917.15  (aaa)  added 66224 

Revised 9942 

917.16  (i)  revised 66224 

917.21  Revised 9943 

918.15  Revised 9943 

918.25  Revised 9944 

920.15  Revised 9944 

Table  amended 14308 

920.25  Revised 9945 

925.15  (V)  added 38376 

Revised 9945 

925.25  Revised 9946 

926.15  Revised 9946 

926.25  Revised 9947 

931.15  Revised. „ 9947 

931.25  Added 38380 

Revised 9948 

931.26  Added ......38381 

934.15  Revised 9948 

934.25  (e)  added 52694 

Revised 9949 

935.15  (bbbb)  added 46550 

(cccc)  added 55750 

(dddd)  added 1673 

(eeee)  added 9O8O 

Revised 9950 

935.16  Revised 1674 

935.25  Revised 9951 

Table  amended 14310 

936  Technical  correction 6041 

936.15  (r)  added 38382 

(8)  added 67215 

Revised 9951 

936.25  Revised 9952 

937.772  Reinstated;  CFR  correc- 
tion  40155 

938.15  Revised 9953 

938.25  Revised 9953 

943.15  (0)  added 67216 

(p)  added 4458 
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Revised 9954 

Table  amended 14325 

943.16  (k)  through  (q)  removed 14326 

943.25  Revised 4458.  9954 

944.15  (hh)  added 46652 

Revised 9955 

944.16  (c)  and  (d)  removed A66S2 

944.25  Revised 9956 

946.15  (kk)  added 42790 

(11)  added 44654 

Revised 9956 

946.25  Revised 9957 

948.15  (q)  added 38387 

Revised 9957 

948.16  (rrr)  removed:  (vw)  added 
38387 

948.2J5  Fte vised 9958 

950.15  (X)  added 40746 

(y)  added 43969 

Revised 9958 

950.16  (q)  and  (bb)  through  (hh) 
removed;  (ii)  through  (11) 
added 40746 

950.35  Revised 9959 

Proposed  Rules: 

21 4S925 

24 4S925 

56 66348 

5554,9404 

57 66348 

5554.9404 

62 66348 

5554.9404 

70 66348 

5554.9404 

71 66348 

5554.9404 

75 45925 

200-299  (Ch.  H) 55941 

202 49094.  52735.  59649 

10247 

206 37866.  39931.  48872,  49094.  52735. 

59649 

3742.  5355.  7189.  7965.  10847 

208 3742.  5355.  7189.  7965 

250 41541.  66639.  66966 


251 6149 

253 ; 14062 

290 56607.  67515 

740 4836 

745 4836 

756 51070.  53884 

761 4836.  4864 

772 4836 


870 64220 

902 1074 

904 4499 

906 47722.  58800 

11805 

913 39612.  51613 

914 7189.  7192.  11807.  12776 

915 67967 

917 46577.  55247 

920 44258 

4502.  14079 

926 1408 

935 43696.  54373.  54375 

3491 

936 40369.  49282.  49284 

938 4504 

943 38420.  44260.  56648 

7965 

946 38422.  481 10 

12776 

948 37023 

TITLE  31 -MONEY  AND 
FINANCE:  TREASURY 

Subtitle  A— Office  of  ttie  Secretary 
o(  ttie  Treasury  (Part$  0—50) 

1  Determination 60559 

Ctiopter  II— Fiscal  Service.  De- 
pxirtment  o(  the  Treasury  (Parts 
200-399) 

208  Added;  interim 39258 

209  Removed 68155 

211  Authority  citation  revised 41739 

211.1  (a)  revised 41739 

211.2  Re  vised 41739 

214  Removed 43656 

306.115  Revised 43637 

306.116  Removed;  new  306.116  re- 
designated ft-om  306.117  and 
revised 43637 

306.117  Redesignated  as  306.116; 
new  306.117  redesignated 
from  306.119  and  revised 43637 

306.118  Removed 43637 

306.119  Redesignated  as  306.117 43637 

306.120  Removed 43637 

306.121  Removed 43637 

306.122  Removed 43637 

306.115—306.122  (Subpart  O)  Ap- 
pendix removed 43637 

321  Authority  citaUon  revised 37197 

321.21  Revised 37197 


Note: 
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344  Revised 55693 

350  Removed 43637 

353.24  Added ;53822 

354  Revised 622 

356  Authority  citation  revised 37010 

356.2  Amended 37010.  43637 

Amended 350 

356.3  Introductory  text  revised; 

(a)  amended 43637 

Introductory  text  and  (a) 
heading  revised;  Footnote  1 
removed;  (a)  and  (b)  amended 

850 

356.5  Introductory  text  amended 

43637 

Introductory  text,  (b)  and  (c) 
revised 851 

356.10  Amended !!!...  851 

356.11  (a)(1)  amended 37010 

(a)(2)  amended 43637 

356.12  (a)  amended;  (bK2).  (cKlXD 
and  (ii)  revised;  (c)(lKlil) 
added 851 

356.13  (a)(2)  removed;  (a)(1)  redes- 
ignated as  (a);  new  (a) 
amended 37010 

(a)  revised 851 

356.15  Redesignated    as    356.16; 

new  356.15  added 37010 

356.16  Redesignated  as  356.17; 
new  356.16  redesignated  from 
356.15 37010 

356.17  Redesignated  from  356.16 
37010 

(b)  re  vised 43637 

(a)(2)  and  (bX2)  redesignated  as 

(aK3)  and  (bK3);  (a)  introduc- 
tory text,  new  (3).  (b)  intro- 
ductory text  and  new  (3)  in- 
troductory text  revised;  new 

(aK2)  and  new  (bK2)  added 54909 

Introductory  text  amended;  (a) 
introductory  text  and  (b)  in- 
troductory text  revised 852 

356.20  (c)  introductory  text  re- 
vised; (c)(2)  amended 852 

356.21  (a)  revised 370II 

356.22  (b)  amended 37011 

356.25  (b)  redesignated  as  (c);  (a) 

introductory  text  and  new 
(c)  introductory  text  revised; 

new  (b)  added 54910 

(aK2)  amended;  (d)  added 852 

356.30  Existing  text  designated 
as  (a);  (a)  heading  and  (b) 
added;  new  (a)  amended 852  I 

Note:  Botdtoe*  pog*  nun*«s 


356.31  (a)  and  (c)  amended;  (d)  re- 
vised  43637 

(c)  and  (d)  redesignated  as  (g) 
and  (h);  (a)  and  new  (h)  re- 
vised; (b)  and  new  (g)  amend- 
ed; new  (c),  new  (d).  (e)  and 
(0  added 852 

356.32  Revised 853 

356.36  Revised  (0MB  numbers) 3701 1 

356  Appendix  A  amended 3701 1 

Appendix  B  amended.. .854.  855.  864.  866 
Appendixes  C  and  D  added;  Ex- 
hibit A  amended 873 

357  Determination 26 

357.0  Added 43628 

357.1  Added 43^28 

357.2  Redesignated  from  357.3  and 
amended 43628 

357.3  Redesignated  as  357.2 43628 

357.10—357.14  (Subpart  B)  Added 

43629 

357.41  Revised 43630 

357.42  Added .^. 43630 

357.44  Added 43431 

357  Appendix  B  added 43631 

358.3  Re  vised 43638 

370  Heading  revised 54910 

370.0  Re  vised 54910 

370.1—370.4  (Subpart  A)  Subpart 

designation      and      heading 
added 54910 

370.1  Amended 54910 

370.2  Redesignated  as  370.5 54910 

370.3  Redesignated  as  370.6 54910 

370.4  Redesignated  as  370.7 54910 

370.5—370.16  (Subpart  B)  Subpart 

designation      and      heading 
added 54910 

370.5  Redesignated  as  370.8;  new 

370.5  redesignated  from  370.2 
54910 

370.6  Redesignated  as  370.9;  new 

370.6  redesignated  from  370.3 
54910 

370.7  Redesignated  as  370.10;  new 

370.7  redesignated  from  370.4 
54910 

370.8  Redesignated  as  370.11;  new 

370.8  redesignated  from  370.5 
54910 

370.9  Redesignated  as  370.12;  new 

370.9  redesignated  from  370.6 
54910 

370.10  Redesignated  as  370.13; 
new  370.10  redesignated  from 
370.7 54910 


19«6 


88 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1996  THROUGH  MARCH  31.  1997 


TITLE  31    Chapter  ll-Con. 

370.11  Redesignated  as  370.14; 
new  370.11  redesignated  from 

370.8 54910 

370.12  Redesignated  as  370.15; 
new  370.12  redesignated  from 

370.9 54910 

370.13  Redesigrnated  as  370.30; 
new  370.13  redesignated  trom 
370.10 54910 

370.14  Redesignated  as  370.16; 
new  370.14  redesigrnated  from 
370.11 54910 

370.15  Redesignated  as  370.31; 
new  370.15  redesignated  from 
370.12;  heading  revised 54910 

370.16  Redesignated  from  370.14 
54910 

370.20—370.26  (Subpart  C)  Added 

54910 

370.30—370.31  (Subpart  D)  Sub- 
part designation  and  heading 
added 54911 

370.30  Redesignated  from  370.13 
54910 

370.31  Redesignated  from  370.15 
54910 

Revised 54911 

Chapter  V— Office  of  Foreign  As- 
sets Control,  Deportment  of  tt>e 
Treosury  (Ports  500—599) 


500  Authority  citation  revised... 

54938 

500.701  (c)  added 43440 

(a)(6)  removed:  (b)  and  (c)  re- 
designated as  (c)  and  (d);  (a) 
introductory  text.  (3)  and 
new     (c)    revised;     new    (b) 

added 5493« 

515  Authority  citation  revised 37386, 

43461.54938 

515.208  Added 37386 

515.311  Elxisting  text  designated 

as  (a):  (b)  added 37386 

515.334  Added 37386 

515.335  Added 37386 

515.336  Added „ 37386 

515.701  (a)(5)  removed;  (aK6)  re- 
designated as  (aX5);  (d) 
added 37386 

(e)  added 43461 

(a)(5)  removed;  (b)  through  (e) 
redesignated  as  (c)  through 
(f);  (a)  introductory  text.  (3) 


and  new  (d)  revised;  new  (b) 
added 54938 

535  Authority  citation  revised 43461, 

54938 

535.701  (c)  added 43461 

(b)  and  (c)  redesignated  as  (c) 
and  (d):  (a)  and  new  (c)  re- 
vised; new  (b)  added 54938 

536  Added 9960 

550  Authority  citation  revised 43461. 

54939 
550.701   (c)   redesignated  as  (d); 

new  (c)  added 43461 

(b),  (c)  and  (d)  redesignated  as 
(c),  (d)  and  (e);  (a)  and  new 

(c)  revised:  new  (b)  added 54939 

560  Authority  citation  revised 43461. 

54939,  58480 

Reporting  time  extension 1832 

560.603  (f)(2)  revised 58481 

560.701  (e)  added 43461 

(b),  (c)  and  (e)  redesignated  as 
(c),  (e)  and  (d);  (a)  and  new 

(c)  revised:  new  (b)  added 54939 

575  Authority  citation  revised 43461, 

54939 
Authority  citation  revised 65313 

575.323  Added 36628 

575.324  Added 36628 

575.325  Added  ....: 36628 

Revised 65313 

575.326  Added 36628 

575.327  Revised ^ 65313 

575.328  Revised 65313 

575.522  Added 36628 

(a)(2)  removed;  (a)(3).  (4)  and 

(b)  through  (e)  redesignated 
as  (a)(2).  (3)  and  (c)  through 
(f);  new  (b)  added:  new  (c) 
amended 65313 

575.523  Added 65313 

575.524  Added 65314 

575.525  Added 65314 

575.526  Added 65315 

575.701   (d)   redesignated  as   (e); 

new  (d)  added 43461 

(b)  through  (e)  redesignated  as 

(c)  through  (f);  (a)  introduc- 
tory text.  (1)  and  new  (d)  re- 
vised; new  (b)  added;  new  (c) 
amended 54939 

575.901  Amended  (0MB  number) 

65315 

585  Authority  citation  revised 54940 

585.701  (b).  (c)  and  (d)  redesig- 
nated as  (c).  (d)  and  (e);  (a) 


Note: 
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and  new  (d)  revised;  new  (b) 

added;  new  (c)  amended 54940 

590  Authority  citation  revised 54940 

590.701  (b).  (c)  and  (d)  redesig- 
nated as  (c).  (d)  and  (e);  (a) 
and  new  (d)  revised;  new  (b) 
added;  new  (c)  amended 54940 

595  Authority  citation  revised 54940 

595.701  (b)  redesignated  as  (c);  (a) 

and  new  (c)  revised;  new  (b) 
added 54940 

596  Added 43463 

596.505  Added !!!!!!67944 

Chapter  V  Appendixes  A  and  B 

amended 43459.64290 

Appendix  C  amended 54334 

Appendixes  A  and  B  amended 

• 2904 


Proposed  Rules: 


103. 


.50461 

..  14376 
.67260 

.3249 


203 51 186.  5921 1 

225 56493 

344 39228.  40764 

356 38127.  50924.  51851 

500 6896 


505. 
515. 


.6896 
.6896 


TITLE  32-NATIONAL  DEFENSE 

Chopter  I— Office  of  the  Secretary 
of  Defense  (Parts  1—399) 

57  Revised 2566 

66  Removed ..37386 

69  Revised 60563 

90  Redesignated  as  Part  174 54097 

91  Redesignated  as  Part  175 54097 

92  Correctly  added;  CFR  correc- 

tion  55567 

Redesignated  as  Part  176 56896 

150  Revised 2017 

174—175  (Subchapter  G)  Heading 

revised 54097 

174  Redesignated  from  Part  90 54097 

175  Redesignated  from  Part  91 54097 

175.1  Amended 54097 

175.6  (b)  amended 54097 

175.7  (0(1)  amended 54098 

176  Redesignated  from  Part  92 56896 

176.15  (b)  amended 56896 


176.20  (a),  (c)  introductory  text. 
(IKi).  (3X1).  (iiXC)  and  (5) 
amended 56896 

176.30  (b)(3Xi).  (5)  and  (c)  amend- 
ed  56896 

176.35    (bX4)(i).     (CXI)    and    (2) 

amended 56896 

176.40     (a)     introductory     text 

amended 56897 

176.45  (b)  and  (c)  amended 56897 

199.2  (b)  amended 628 

Regulation  at  62   FR  628  eff. 
date  corrected  to  2-5-97 3739 

199.4  (cX3XxiXA)(7)  and  (O(IO) 
added;  (d)(3Xv)  and 

(0(2)(i)(G)  amended; 

(e)(3)(i)(A)(J)  revised 59338 

(gX15)  revised 629 

Regulation  at  62   FR  629  eff. 
date  corrected  to  2^5-97 3739 

220  Removed 4453 

Reinstated ............Syn 

220.8  (kX2)  stayed  and  amended 

■ 941 

255  Removed 5333 

269  Added "67945 

296.2  Revised 12544 

296.4  (a)  amended 12644 

296.5  Amended 12644 

318  Revised ....'.....63713 

340  Removed 5333 

352  Removed ...USS 

Chapter  V— Department  of  the 
Army  (Ports  400—699) 

505.5  Revised 43667 

543  Removed 12644 

544  Removed 12544 

619.1  Amended 49061 

619.4  (a),   (b)  introductory  text 

and  (5)  revised 49061 

619.6  Introductory  text  and  (k) 
revised „ 49061 

619.7  (d)  revised 49061 

619.8  Re  vised 49061 

619  Appendix  G  added 49062 

623.5  (c)(5)(A)  through  (D)  redes- 
ignated as  (cX6Xi)   through 

(iv) 45890 

630  Revised 39073 

644.181—644.284  (Subpart  E)  Re^ 

moved „ 55133 

Chapter  VI— Department  of  the 
Navy  (Parts  700-799) 

706.2  Table  Three  amended 35959 


Note: 
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TITLE  32  Chapter  Vl-Con. 

Table  Four  amended 36292,  46070, 

52862,  60027 

Table  Four  corrected 36497 

Tables  Four  and  Five  amended 

46378.56009 

Table  Two  amended 52860 

Table  Five  amended 67727 

Table  Five  amended 11325 

Tables  Two  and  Five  amended 

11326 

723  Revised 8166 

Chapter  VII— Department  of  tt>e 
Air  Force  (Parts  800-1099) 

801  Removed 46379 

813  Removed 631 

818b  Removed 631 

837  Removed 43466 

844  Removed 631 

856  Removed 45322 

862  Removed 45323 

909  Removed « 45323 

950  Removed 45323 

Proposed  Rules: 

21 43667 

22 43667 

28 43667 

32 43667 

33 43667 

34 43667 

175 7966 

199 56929 

202 40764.  56603 

203 66164 

247 4947 

286 7398 

318 47467 

651 37665. 47639 

806b 4025 

TITLE  33-NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guard,  Depart- 
ment of  Transportation  (Parts 
1-199) 

26.03  (f)  table  revised 45325 

100  Temporary  relations  lists 

39325.49676 

Regulation  at  61  FR  33032  eff. 

date  delayed  to  1-1-98 60026 

Temporary  regulations  lists 8378 


00.T08-36-039  Added  (temporary) 

44161 

00.01—100.50  (Subpart  A)  Regu- 
lation at  61  FR  33032  eff.  date 

delayed  to  1-1-98 60026 

00.01  Regulation  at  61  FR  33032 

eff.  date  delayed  to  1-1-98 60028 

00.05  Regulation  at  61  FR  33032 

eff.  date  delayed  to  1-1-98 60026 

00.15  Regulation  at  61  FR  33032 

eff.  date  delayed  to  1-1-98 60028 

00.17  Regulation  at  61  FR  33032 

efT.  date  delayed  to  1-1-98 60028 

00.18  Regulation  at  61  FR  33033 

eff.  date  delayed  to  1-1-98 60028 

00.19  Corrected 36292 

Regulation  at  61  FR  33083  eff. 

date  delayed  to  1-1-98 60028 

00.25  Regulation  at  61  FR  33033 

eff.  date  delayed  to  1-1-98 60028 

00.30  Regulation  at  61  FR  33033 

eff.  date  delayed  to  1-1-98 60026 

00.35  Regulation  at  61  FR  33033 

eff.  date  delayed  to  1-1-98 60026 

00.35T-07-007  Added  (temporary) 

12751 

00.35T-07-067  Added  (temporary) 

65333 

00.35TOB-084  Added  (temporary) 

41507 

00.35T06-038  Added  (temporary) 

41506 

00.35-TOe-041  Added  (temporary) 

53322 

00.3ST96-045  Added  (temporary) 

40514 
00.35-T96-061  Added  (temporary) 

47823 
00.3&-T96-068  Added  (temporary) 

64992 
00.35T96-074  Added  (temporary) 

3609 


00.50  Regulation  at  61  FR  33033 

eff.  date  delayed  to  1-1-98 60028 

00.100-100.1305  (Subpart  B)  Reg- 
ulation at  61  FR  33033  eff. 
date  delayed  to  1-1-98 60026 

00.100  Regulation  at  61  FR  33083 

eff.  date  delayed  to  1-1-98 60026 

00.113  Added 45691 

00.114  Implementation  (tem- 
porary)  67946 

100.118  Added 59024 


100.501  Implementation  (tem- 
porary)  52695.60026 

100.508  Implementation  (tem- 
porary)  44160 

100.509  Implementation  (tem- 
porary)  67946 

100.513  Implementation  (tem- 
porary)  50436 

100.517  Implementation  (tem- 
porary)  53321 

100.721  Added 59023 

100.722  Added 64993 

100.723  Added 64995 

100.724  Added 7937 

100.801  Implementation  (tem- 
porary)  44160 

110  Authority  citation  corrected 

36766 

110.60  (r-1)  note  and  (xK4)  revised 


Note:  Boidtac*  pog*  numb«n  Indfcai*  1996  chongw. 


110.72d  Revised 40994 

(a)  corrected 63715 

116  Authority  citation  corrected 
36786 

117  Temporary  drawbridge  oper- 
ation regulations 37211.  50712. 

64995 
Regulation  at  61  FR  24236  eff. 

date  confirmed 40515 

Temporary    drawbridge    oper- 
ations regulations 3462.  9370 

117.35-T08-062  Added  (temporary) 

5156 

117.147  (b)  stayed:  (c)  added:  eff. 

2-1-97  through  6-30-97 59026 

117.253  (b)(l)(ii)  and  (iii)  revised: 

(b)(3)  added 57566 

117.261  (bb)  revised;  interim 67946 

(h)  removed 3463 

117.433  Revised 14635 

117.451  (c)  removed:  (d),  (e)  and 
(0  redesignated  as  (c),  (d) 
and(e) 9370 

117.458    (c)    added:     eff.     3-6-97 

through  5-19-97 10454 

117.478  (b)  revised 49064 

117.491  (b)  removed:  (c)  through 
(f)  redesignated  as  (b) 
through  (e) 39873 

117.739  Revised 6485 

117.1059  (h)  stayed:  (j)  added:  eff. 

2-1-97  through  6-1-97 43158 

(c)  stayed:  (i)  added:  eff.  10-1- 
96  through  1-31-97 43159 

117.1101  (a)(1)  revised:  interim 6877 

117  Appendix  A  corrected 36786 

Note: 


120  (Subchapter  K)   Added:   in- 
terim  37652 

Clarification 51597 

127  Clarification 51597 

127.003  Corrected 36629 

128  Added;  interim 37654 

154.100  (a)  revised;  (d)  added 41457 

154.105  Amended 41456 

Corrected 3610 

164.106  (a)  revised;  (b)  amended 
41456 

(b)  corrected 42462 

154.107  (b)  revised 41458 

154.108  (a)  introductory  text  and 

(d)  revised 41458 

154.110  (b)(1)  revised 41456 

(a)  introductory  text  and  (d) 

revised 41461 

154.300  (a)  introductory  text,  (c), 

(e)  and  (f)  revised 41456 

154.310  (aK2).   (7).   (15),   (16)  and 

(22)  revised:  (aK23)  added 41459 

154.320  (a)(1)  and  (d)  revised 41459 

154.325  Revised 41459 

154.500  (a)  and  (b)  revised 41459 

154.520  Revised 41459 

154.530  (a)  revised;  (e)  added 41460 

154.540  Revised 41460 

154.546  (e)  added 41460 

154.560  (e)  revised 41460 

(e)  corrected 42462 

154.710  (b).  (c),  (d)  introductory 
text.  (7)  and  (8)  revised;  (e) 

added 41460 

154.735  Introductory  text,  (1),  (s) 
and  (t)  revised;  (u)  and  (v) 

added 41460 

154.740  Introductory  text  and  (b) 

revised;  (j)  added 41461 

156.120  Introductory  text,  (f)  and 
(w)(5)  revised:  (cc)  and  (dd) 

added 4146I 

156.150    (cX3)    and    (5)    revised; 

(c)(6)  added 41461 

156.170  (c)(l)(i).  (iv).  (f)(1)  and  (2) 
revised;  (fX2)  redesignated  as 

(fX3);  (h)  added 41461 

157  Authority  citation  revised 39788 

Comment  period  extension 3463 

Technical  correction 3943 

157.01  (a)(2)  revised 39788 

157.02  Added 39766 

(b)  corrected 41685 

157.03  Corrected 36766 

Amended 39766 
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TITLE  33  Chapter  l-Con. 

157.400—157.410        (Subpart        O) 

Heading  revised 397M 

Heading  revised 1637 

157.400  Revised 397M 

157.410  (c)  revised 39789 

157.415  Added 39789 

OMB  number 64618 

157.420  Added 39789 

OMB  number 64618 

157.430  Added 39789 

OMB  number 64618 

157.435  Added 39789 

(a)  corrected 4168S 

OMB  number 64618 

157.440  Added 39790 

157.445  Added:  eff.  7-29-97 39790 

(a)  corrected 41685 

OMB  number 64618 

157.450  Added 39790 

OMB  number 64618 

157.455  Added 39790 

(aX4)  corrected 41685 

(a)(5)  and  (6)  stayed 60189 

OMB  number 64618 

157.460  Added:  eff.  in  part  7-29-97 

39790 

(b)  corrected 41685 

157.500—157.510       (Subpart       H) 

Added 39791 

Heading  revised 1637 

157.600—157.610  (Subpart  I)  Added 

39791 

Heading  revised 1637 

158.140  (a)(2)  corrected 36629 

160  Authority  citation  revised 50234 

160.201  (b).  (c)  introductory  text. 
(1).  (3X1).  (ii)  and  (iil)  re- 
vised:  (CK3X1V)   through   (x) 

added 50234 

160.203  Amended 50234 

160.207  (cXl)  through  (5)  revised: 

(cX6)  through  (11)  added 50234 

160.211  (a)  introductory  text  and 
(1)  through  (8)  revised;  (a)(9) 

through  (16)  added 50234 

(b)  amended 50235 

160.213  (a)  introductory  text  and 
(1)  through  (7)  revised:  (aKB) 
through      (15)     added:      (b) 

amended 50235 

161.12  (b)  table  revised 45326 

161.25  Revised 45327 

162.117   (gX3)  added:   eff.   3-13-97 

through  4-15-97 14636 

164  Authority  citation  revised 35072 

164.01  (b)  added 35072 


164.03  (b)  revised 35072 

164.70  Added 35072 

164.72  Added 35073 

164.74  Added 35074 

164.76  Added 35076 

164.78  Added 35076 

164.80  Added 35076 

164.82  Added 35076 

165  Temporary  regulations  lists 

39325.49678 

Temporary  regulations  lists 8378 

165.T01-O41  Added  (temporary) 35131 

165.T01-068  Added  (temporary) 40516 

166.T01-072  Added  (temporary) 45892 

165.T01-100  Added  (temporary) 45893 

165.T01-109  Added  (temporary) 47054 

165.T05-045  Added  (temporary) 35132 

165.T06-072  Added  (temporary) 67949 

165.T07-O09  Added  (temporary) 14637 

165.T07-062  Added  (temporary) 50437 

165.T08-001  Added  (temporary) 14638 

165.T08-066  Added  (temporary) 59027 

165.T1-3009  Added  (temporary) 40995 

166.T11-030  Added  (temporary) 37213 

165.T96-073  Added  (temporary) 68157 

165.T96-077  Added  (temporary) 5527 

165.141  Added 60032 

165.503  Implementation  (tem- 
porary)  5157 

165.708  Added 68156 

165.903  (a)  introductory  text  re- 
vised: (aXD  through  (10)  re- 
desigrnated  as  (aX2)  through 

(11):  new  (aXD  added 37685 

165.1101  Added 60029 

165.1304  (a)  revised 47824 

179.19  (b)  corrected 36629 

181.3  Corrected 36786 

183.3  Corrected 36629 

Chapter  II— Corps  of  Engir>eers. 
Deportment  of  tt>e  Army  (Ports 
200-399) 

207  Authority  citation  revised 55572 

207.440  (u)  revised 55572 

330  Appendix  A  removed 6878 

334.90  Removed 9968 

334.420  (aX2)  amended:  (bXlKD 
removed:  (bXlXiii),  (iv)  and 
(v)  redesignated  as  (bXlXii). 

(Hi)  and  (Iv);  (bX2)  revised 43970 

334.460  (aX12).  (bXD  through  (7), 
(9)   and   (11)  revised:   (aX13) 

added 64997 

334.530  (bX2)  revised 34733 

334.630  (a)  and  (bXD  revised 34733 
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334.760  (bXl)  revised 43970 

334.1110  (aXl)  designation  re- 
moved: (a)(2)  redesignated  as 
(b):  (a)  heading  and  new  (b) 

revised 43970 

334.1340  (a)(3)  and  (4)  redesig- 
nated as  (a)(1)  and  (2);  new 
(a)(2)  heading  and  (c)  revised 
34733 

Ctiopter  IV— Soint  Lawrence  Sea- 
way Development  Corporation. 
Department  of  Transportation 
(Ports  400-499) 

401.101—401.102  (Subpart  B)  Au- 
thority citation  added 54734 

401.101  Authority  citation  re- 
moved  54733 

401.102  Authority  citation  re- 
moved  54733 

(a)  amended 54734 

404.400  (a)  and  (c)  revised 5922 

404.405  Revised 5922 

404.407  Added 5922 

404.410  Revised 5923 

404.420  Revised 5923 

404.425  Amended 5923 

404.428  Revised 5923 

407  Appendix  A  amended 5923 

Proposed  Rules: 

100 50463.  53342.  53344,  64645 

7969.  7970.  9405.  14379 

110 68197 

117  35702.  57599.  59047,  59394.  59396. 

67970.  68198,  68689 

3636,9406 

154 34775 

5356 

155 34775.  58804 

5356 

159 58804 

166  37714.  40587.  47839.  53345,  53346, 

57599,  67971 

10496 

166 55248 

167 35703 

181 7971 

187 58359 

207 9996 

334 48112.  67265 

404 50258.  58496 

4223 


405. 
406. 


.4223 
.4223 


407 50258.  58496 

4223 

TITLE  34-EDUCATION 

Sul>tltle  A-Offlce  of  ttie  Sec- 
retary. Department  of  Education 
(Ports  1-99) 

74  OMB  circular  applicability. ........50712 

75  Interpretation 14638 

75.200  (b)(3)  revised 10401 

75.201  Revised 10401 

75.209  (a)  amended 10401 

75.210  Revised  (OMB  number) 10401 

75.211  Added 10403 

75.217  (dX3)  revised 4167 

80  OMB  circular  applicability 50712 

86  Authority  citation  revised 66225 

Heading  revised 66225 

Technical  correction 68821 

86.1  Revised 66225 

86.2  (a)  and  (b)  amended 66225 

Authority  citation  revised 66226 

86.3  Heading,  (a)  and  (b)  amended 
66225 

(a)  and  (b)  amended:  authority 
citation  revised 66226 

86.4  (a)  amended:  (b)  and  (c)  re- 
moved: authority  citation 
revised 66226 

86.5  Heading,  (a)  and  (b)  amended 
66225 

Authority  citation  revised 66226 

86.6  Heading.  (bX3)  and  authority 
citation    revised;    (a),    (b)(1) 

and  (2)  amended 66226 

86.7  (a)  removed;  (b)  and  (c)  re- 
designated as  (a)  and  (b): 
new  (a)  and  new  (b)  amended: 
authority  citation  revised 66226 

86.100  Authority  citation  revised 
66226 

86.101  Authority  citation  revised 
66226 

86.102  Authority  citation  revised 
66226 

86.103  Authority  citation  revised 

-   66226 

86.200—86.204  (Subpart  C)  Re- 
moved  66226 

86.300—86.304  (Subpart  D)  Head- 
ing amended 66226 

86.300  Heading,  introductory 
text,    (b)   introductory    text 


Note: 
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TrriE34  Subtttle  A-Con. 

and  (2)  amended:  authority 
citation  revised 66226 

86.301  Heading,  (a)  introductory 
text.  (2),  (b)  introductory 
text.  (1),  (2)(i)(A)  and  (B) 
amended 6622S 

Authority  citation  revised 66226 

86.302  (a)  and  (b)  amended 6622S 

Authority  citation  revised 66226 

86.303  (a)  introductory  text  and 

(b)  through  (e)  amended 66225 

Authority  citation  revised 66226 

86.304  Heading,  (a)  introductory 
text.  (1),  (2Xi).  (3)  introduc- 
tory text,  (ii),  (b)  introduc- 
tory text,  (1)  and  (2)  intro- 
ductory text  amended 66225 

Authority  citation  revised 66226 

86.400  (a)  amended 66225 

Authority  citation  revised 66226 

86.401  (d)(1)  and  (2)  amended 66225 

Authority  citation  revised 66226 

86.402  (a)  amended 66225 

Authority  citation  revised 66226 

86.408  Authority  citation  revised 

66226 

86.404  Authority  citation  revised 

66226 

86.406  Authority  citation  revised 

66226 

86.406  Authority  citation  revised 
66226 

86.407  (a)  and  (d)  amended 66225 

Authority  citation  revised 66226 

86.408  (aXlXii)  amended 66225 

Authority  citation  revised 66226 

86.409  (c)  introductory  text  and 
(e)(2)  amended 66225 

Authority  citation  revised 66226 

86.410  (a)(1)    Introductory    text 

and  (d)  amended 66225 

Authority  citation  revised 66226 

86.411  (a)(1).  (2)  and  (b)  amended 
66225 

Authority  citation  revised 66226 

99.1  (a)  revised;  (b)  removed;  (c), 
(d)  and  (e)  redesignated  as 

(b),  (c)  and  (d) 59295 

99.2  Amended 59295 

99.3  Amended 59295 

99.6  Removed 59295 

99.7  Re  vised 59295 

99.10  (a),  (b).  (d)  and  authority 

citation  revised;  (c)  and  (e) 
amended 59296 


99.12  (a)  amended;  authority  ci- 
tation revised 59296 

99.20  (a)  amended 59296 

99.21  (a),  (bXl)  introductory  text 

and  (2)  amended 59296 

99.31  (aXSXi).  (9)  and  authority 
citation  revised;  (a)(6Xiii)  re- 
designated as  (aK6)(iv);  new 
(axexiii)  added 59296 

99.32  (dX3)  and  (4)  amended; 
(dX5)  added;  authority  cita- 
tion revised 59297 

99.33  (c)  and  (d)  revised;  (e)  added 
59297 

99.34  (aXlXii)  amended 59297 

99.36  (b)  and  authority  citation 

revised;  (c)  added 59297 

99.38  Added 59297 

99.63  Amended 59297 

Chapter  II— Office  of  Elementary 
and  SecoTKJary  Education,  De- 
pxntment  of  Education  (Parts 
200-299) 

206  Interpretation 14638 

206.30  Revised 10408 

206.31  Removed 10408 

231  Removed 10403 

Interpretation 14638 

235  Removed 10408 

Interpretation 14638 

263  Re  vised 4633$ 

Chapter  III— Office  of  Special 
Education  and  Rehabilitative 
Services,  Department  of  Edu- 
cation (Parts  300-399) 

350  Re  vised 5713 

351  Removed 5713 

352  Removed „ 5713 

353  Removed 5713 

355  Removed 5713 

357  Removed 5713 

360  Removed 5713 

361  Re  vised 6334 

363.6  (cXD.  (cX2Xi).  (ii)  and  au- 
thority clUtion  revised 6363 

369  Authority  citation  revised 10408 

Interpretation 14638 

369.1  (bX2)  and  (4)  removed; 
(bX3).  (5)  and  (7)  amended: 
(bX3),  (5).  (6).  (7)  and  (8)  re- 
designated as  (bX2)  through 
(6) 10408 
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369.2  (b)  and  (d)  removed;  (c)  and 
(e)  through  (h)  redesignated 
as  (b)  through  (f) 10403 

369;21  Amended i0403 

369.30  Revised 10404 

369.31  Removed ."!!..10404 

369.32  Introductory  text  amended 
10404 

369.42  (b)  amended ...........10404 

371  Interpretation 14638 

371.30  Removed 10404 

373  Removed 10404 

Interpretation 14638 

375  Removed 10404 

Interpretation 14638 

376  Interpretation .!l4638 

376.4  (c)  and  authority  citation 

revised 6363 

376.31  Removed .........10404 

378  Removed 10404 

Interpretation !!."!l4638 

379.1—379.5  (Subpart  A)  Revised 

5689 

379.10-379.11  (Subpart  B)  Re- 
vised   5690 

379.20—379.21  (Subpart  C)  Revised 

5690 

379.30—379.31  (Subpart  D)  Re- 
vised   5691 

379.40—379.43  (Subpart  E)  Re- 
vised   5691 

379.50—379.53  (Subpart  F)  Head- 
ing revised 5592 

379.53  0MB  number 5692 

379.54  Added 5592 

380  InterpreUtlon 14638 

380.9  (cXDd)  and  (II)  revised 6363 

380.10  Revised 10404 

380.11  Removed 10404 

380.12  Removed ....."!.10404 

380.13  Removed !     10404 

380.14  Revised !!!l0404 

381  Interpretation !!."  14638 

381.20  Revised !!l0404 

381.21  Removed 10404 

385  Interpretation 14638 

385.31  Revised !!"!!l0404 

385.32  Removed ."!..10404 

385.33  Introductory  text  amend- 
ed  10404 

386  Interpretation !!!,!l4638 

386.20  Revised .10404 

387  Interpretation .".""!.14638 

387.30  Revised 10405 

388  Interpretation 14638 

388.20  Revised ".."l0405 

Notb: 


389  Interpretation 14638 

389.30  Revised ."l0405 

390  Interpretation 14638 

390.30  Revised 10406 

396  Interpretation 14638 

396.30  Revised ."!l0406 

396.31  Revised !!.10406 

396.32  Amended 10406 

Chapter  VI— Office  of  Post- 
secondary  Education,  Depart- 
ment of  Education  (Parts 
600-699) 

600.5  (e)  removed 60569 

610  Removed 10406 

Interpretation 14638 

612  Removed 10406 

Interpretation 14638 

614  Removed 517M 

617  Removed 51784 

619  Removed 51784 

630  Removed;  eff.  10-1-97 10406 

Interpretation 14638 

641  Removed 51784 

646  Revised 38537 

656  Re  vised 50193 

657  Revised 50202 

668  Notice 58926 

668.1  (0X4).  (10)  and  (12)  amended 
60396 

668.2  (bXl).  (2)  and  (3)  amended 
60396 

668.4  Added 60602 

668.15  (e)  removed;  (g)  revised: 

(h)  added 60569 

668.16  (mX2Xii)  and  (n)  amended; 
(o)  added  (0MB  number 
pending) 60603 

668.22  (gX3)(i)  amended 60396 

668.23  Revised  (0MB  number 
pending) 60569 

668.24  Revised  (0MB  number 
pending) 60491 

668.25  (cX4Xi)  amended 60492 

668.26  (bX3)  amended 60492 

668.161-668.167  (Subpart  K)  Re- 
vised  60608 

668.163  (a)(2XIII)  removed;  (aX3) 

revised 49043 

668.165  0MB  number  pending 60603 

668.167  0MB  number  pending 60603 

673  Added .60393 

674  Notice 58926 

674.2  (a)  and  (b)  amended 60608 

674.3  Removed 60396 
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TITLE  34  Choptw  Vl-Con. 

674.4  Removed 60396 

674.8  (b)(2)  amended 60396 

674.14  Removed 60396 

674.15  Removed 60396 

674.16  (d)(1)  and  (e)  amended:  (g) 
removed;  (h),  (i)  and  (j)  re- 
designated as  (g).  (h)  and  (i) 
60608 

674.18  (b)  removed;  (c)  redesig- 
nated as  (b) 60396 

674.19  (d),  (e)(1).  (3)  and  (4)  head- 
ing revised;  (e)(4)(v)  re- 
moved; (e)(4)(vi)  redesig- 
nated as  (e)(4)(v) 60492 

675  Notice 58926 

675.2  (a)  and  (b)  amended 60608 

675.3  Removed 60396 

675.4  Removed 60396 

675.14  Removed 60396 

675.15  Removed 60396 

675.18  (b)  removed;  (c)  through 
(h)  redesignated  as  (b) 
through  (g) 60396 

675.19  (b)(1)  revised;  (b)(2)(iii) 
and  (iv)  amended;  (b)(2)(v), 
(vi).  (vil).  (4).  (5)  and  (c)  re- 
moved  60492 

675.26  (d)  revised 60396 

675.49  Amended 60396 

676  Notice 58926 

676.2  (a)  and  (b)  amended 60608 

676.3  Removed 60396 

676.4  Removed 60396 

676.14  Removed 60396 

676.15  Removed 60396 

676.16  (c)  amended;  (e)  removed: 
(f)  and  (g)  redesignated  as  (e) 
and(f) 60608 

676.18  (b)  removed:  (c)  redesig- 
nated as  (b) 60396 

676.19  (b)  revised;  (c)  removed 60493 

682  Notice 58926 

682.200  (a)(1)  amended 60608 

682.202  (f)(2)  amended 60486 

682.207      (bKDdiXB).      (C)      and 

(v)(BX7)  amended;  (c)(3).  (4) 
and  (d)  revised;  (cM5)  added 
60609 

682.401  (b)(28)  added 60436 

(b)(27)  revised 60486 

682.404  (aX2Kii)  and  (f)  revised; 

eff.  in  part  1-1-98 60486 

682.406  (a)(12)  revised 60486 

682.410  (a)(2)  introductory  text. 
(ii)  and  (x)  revised;  (aKHXiii) 
and  (bXll)  added 60436 


(bX2)  and  (6XviiKA)  revised 60486 

682.411  (c).  (d)  introductory  text. 
(1)  and  (2)  revised  (0MB 
number  pending) 60486 

0MB  number 13539 

682.413  (b)  redesignated  as  (bXD; 
(b)(2)  added 60487 

682.414  (aX2)  revised;  (c)  intro- 
ductory text.  (1)  and  (2)  re- 
moved; (aX3).  (4)  and  (cX3) 
redesignated  as  (a)(4).  (5)  and 
(cX2);  new  (a)(3)  and  new 
(cXD  added;  new  (aX4Xiii). 
new  (iv).  new  (5Xi)  and  new 
(c)(2)  amended 60493 

682.418     Added     (OMB     number 

pending) 60437 

OMB  number 13539 

682.603  (bX4)  amended;  (bX5)  and 
(hXD  revised;  (b)(6)  and  (c) 
removed 60609 

682.604  (a)  heading,  (b)  heading. 
(cX3Ki),  (ii).  (dX2)  and  (e)  re- 
vised; (a)  redesignated  as 
(aXD;  (a)(2).  (3)  and  (cX6) 
through  (9)  added;  (bX2Xii) 
removed;  (bX2Xiii).  (cX2Xi). 
(iiXA).  (B).  (4).  (dXlXi)  and 

(3)  amended 60609 

682.610  (a)  and  (b)  revised;  (f)(2) 

redesignated     as      (cX2Xiv); 

(cX2Xii).      (iii)      and      new 

(cX2Kiv)    amended;    (d).    (e) 

and  (f)  removed 60493 

685  Notice 58926 

685.102  (a)(1)  amended 60610 

685.301  (b)  revised 60610 

685.303  (c)  amended;  (d)  revised 

60610 

685.309  (aXl).  (c)  and  (d)  revised; 

(e).  (f)  and  (g)  removed;  (h). 

(i)  and  (j)  redesignated  as  (e). 

(f)  and  (g) 60493 

(e)  amended 60610 

690  Notice 58926 

690.2  (c)  amended 60396 

Heading  revised;  (a)  amended 

60610 

690.3  Removed 60610 

690.10  (b)  revised 60397 

690.12  (bXl)  amended 60397 

690.13  Revised 60397 

690.14  (bXD  and  (2)  removed: 
(bX3)  introductory  text,  (i), 
(ii)  and  (4)  redesigrnated  as 
(c)  introductory  text.  (1).  (2) 
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and  (d);  heading,  (a)  and  new 

(b)  revised 60397 

690.61  (aXlXil)  and  (b)(2)  revised 

60397 

690.75  (a)(2)  and  (e)  introductory 

text  amended 60397 

(b)  removed;  (c),  (d)  and  (e)  re- 
designated as  (b),  (c)  and  (d) 
60610 

690.78  (cK2).  (3)  and  (4)  amended: 

(c)(6)  added 60397 

(a)  amended 60610 

690.81  (c)  removed 60397 

(a)  revised 60493 

690.82  Revised 60494 

Proposed  Rules: 

75 37184.  43640.  47550 

76 43640,  47550 

77 43640.  47550 

206 37154 

222 52564 

231 37184 

235 37184 

263 39246 

270 43640.  47550 

271 43640.  47550 

272 43640, 47550 

350 53560 

351 53560 

352 53560 

353 53560 

355 53560 

367 53560 

360 53560 

369 37184 

371 37184 

373 37184 

375 37184 

376 371S4 

378 37184 

380 37184 

381 37184 

385 37184 

386 37184 

387 37184 

388 37184 

389 37154 

390 37184 

396 : 37184 

400 54024 

401 54024 

402 54024 

403 54024 

406 54024 

410 54024 


411 ;.......:; 54024 

412 54024 

413 54024 

415 „ 54024 

421 54024 

425 54024 

426 54024 

427 54024 

428 54024 

429 54024 

460 54024 

461 54024 

464 54024 

472 54024 

477 54024 

489 54024 

490 54024 

491 54024 

607 43640.  47550.  52399 

608 52399 

609 52399 

610 37184 

612 37184 

628 52399 

630 37184 

636 52399 

637 37184.  52399 

642 43640.  47550 

645 52399 

647 52399 

648 43640,  47550 

649 52399 

650 52399 

655 52399 

658 37184,  52399 

660 37184.  52399 

661 37184.  52399 

662 43640.  47550 

663 43640,  47550 

664 43640,  47550 

668    48564,  49390,  49552.  49874,  66854 

7334,  13520 

669 37184.  52399 

673 49390 

674 48564.  49390.  49874 

675 48564.  49390.  49874 

676 48564.  49390.  49874 

682 47398.  48564.  49382.  49874 

685 48564.  49874 

690 48564.  49390,  49874 

TITLE  35-PANAMA  CANAL 

Chapter  I— Panama  Canal 
Regulations  (Parts  1-299) 

61.155  (e)  added 36497 


note:  Boidlac*  pog*  numbws  Mtool*  199«  changM. 


\l^-996^6)  97-4 


98 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1996  THROUGH  MARCH  31.  1997 


TrrLE35  Chapter  l-Con. 

(e)  correctly  revised 12751 

123.4  (a)  amended 36496 

133  Authority  citation  revised 60612 

133.1  Revised 60612 

135  Authority  citation  revised 60612 

135.2  Amended 60612 

135.3  Heading  and  (a)  revised 60612 

135.13  (a)   amended:   (a)(10)   and 

(11)  added;  (b)  revised 60612 

135.14  (d)  added 60612 

135.15  (d)  and  (e)  added 60612 

135.31  Amended 60612 

135.41  Amended 60612 

135.42  (c)  added 60612 


Proposed  Rules: 


103. 


.9997 


104 9997 

133 46407.  5M86 

135 46407.  53686 

TITLE  36-PARKS,  FORESTS.  AND 
PUBLIC  PROPERTY 

Chapter  I— National  Park  Service. 
Department  of  ttte  Interior  (Parts 
1-199) 

1.2  (a),  (b)  and  (d)  revised 3S136 

1.4  (a)  amended 35136 

1.10  (b)  amended 46656 

7.11  Removed 46380 

7.23  Added 2580 

13.2  (c)  and  (e)  revised 35137 

(e)  redesignated  as  (f);  new  (e) 

added 54339 

13.80—13.87  (Subpart  D)  Added 54339 

13.82  0MB  number  pending 54340 

13.83  OMB  number  pending 54340 

13.84  OMB  number  pending 54341 

13.85  OMB  number  pending 54341 

31  Removed 40996 

Chapter  II— Forest  Service.  De- 
partn>ent  of  Agriculture  (Parts 
200-299) 

200  Authority  citation  revised 13540 

200.5  Redesignated  as  200.6;  new 

200.5  redesignated  from  200.6 
13540 

200.6  Redesignated  as  200.5;  new 

200.6  redesignated  from  200.5 

and  revised 13640 

200.7  Removed;  new  200.7  redesig- 
nated from  200.10 13540 


200.8  Removed:  new  200.8  redesig- 
nated from  200.11 13540 

200.9  Removed 13540 

200.10  Redesignated  as  200.7 13540 

200.11  Redesignated  as  200.8 13540 

211  Authority  citation  revised 47673 

211.1  Removed 47673 

211.6  Removed 41507 

222.23  Revised 35959 

223.39  Removed 64815 

223.65  Revised 48625 

223.66  Removed 48625 

223.113  Revised 64816 

223.118     Added;     interim     (OMB 

number  pending) 13829 

223.170—223.183  (Subpart  E)   Re- 
moved  35960 

242.24  Revised 39702 

(a)(1)  table  amended 48628 

242.25  Added;  eff.  8-1-96  through 
6-30-97 39709 

(k)(6)(iii)(B)  table.  (7)(iii) 
table.  (ll)(i)  table.  (13)(iii) 
table.  (14)(iii)  table. 
(15)(iii)(D)  table  amended: 
eff.  8-1-96  through  6-30-97 48628 

(kK15)(iii)(D)  table  and  (16)(iii) 
table  amended;  eff.  8-1-96 
through  6-30-97 48629 

242.26  Added;  eff.  1-1-97  through 
12-31-97 39747 

242.27  Added;  eff.  1-1-97  through 
12-31-97 39751 

Chapter  VII— Library  of  Congress 
(Parts  700-799) 

701.33  (a)(4)  revised 49262 

Chapter  XI— Architectural  and 
Transportation  Barriers  CoiDpli- 
anco  Board  (Parts  1100-1199) 

1191.2  Revised 39324 

Proposed  Rules: 

7 41058,  59393 

61 51536 

223 54589.  58281.  64569.  68690 

242. .Z!!'.'"'""'Z!!l'"Z!Z".^4lb6b^  67274 

800 48580 

1190 36688.  51397.  64832 

11130 

1191 36688.  37964.  51397.  64832 

11130 

1228 39373 
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1256. 
1258. 


...4669 
.15137 


TITLE       37-PATENTS.       TRADE- 
MARKS, AND  COPYRIGHTS 

(Copter  I— Patent  and  Trodemaric 
Office.  Department  of  Com- 
merce (Parts  1  —  199) 

1.1  (a)  heading  revised;  (g)  re- 
moved  56446 

1.3  Revised 56446 

1.5  (f)  added .42802 

(a)  revised 56446 

1.6  (a)  revised 56447 

1.8  (a)(l)(i)(A)  and  (2)(ii)  revised 

56447 

1.9  (h)  added 56447 

1.10  Re  vised 56447 

1.12  (c)  added 42802 

1.14  Heading,  (a),  (b)  and  (e)  re- 
vised  42802 

1.16  (a),  (b).  (d)  and  (0  through 

(i)  revised;  (m)  added 39587 

(m)  corrected 43400 

1.17  (b)  through  (g).  (j).  (m) 
through  (p).  (r)  amd  (8)  re- 
vised  39587 

1.18  Re  vised 39588 

1.20  (c).  (e).  (0.  (g).  (IXl).  (2). 
(jXl).  (2)  and  (3)  revised 39588 

1.21  (a)(1),  (3)  and  (6)  revised 39588 

(a)(1)  corrected 43400 

1.52  (a)  and  (b)  revised 42803 

1.54  (b)  revised 42803 

1.58  Heading  and  (c)  revised;  (b) 

removed 42803 

1.62  (e)  and  (f)  revised 42803 

1.72  (b)  revised 42803 

1.75  (g)  revised;  (h)  and  (i)  added 

42803 

1.77  Revised 42803 

1.78  (a)(2)  and  (c)  revised;  (d)  re- 
moved  42804 

1.84  (c).  (0.  (g)  and  (x)  revised 42804 

1.96  Re  vised 42804 

1.97  (a)  through  (d)  revised 42805 

1.107  (a)  revised 42805 

1.110  Re  vised 42805 

1.130  Added 42805 

1.131  (a)  revised 42806 

1.132  Re  vised 42806 

1.154  Revised 42806 

1.163  (c)  and  (d)  added 42806 

1.291  (a)  and  (b)  revised 42806 


1.292  (a)  and  (b)  revised 42807 

1.315  Re  vised 42807 

1.321  (c)  revised 42807 

1.445  (a)  revised 39588 

1.482  (a)(l)(i).  (ii)  and  (2)(ii)  re- 
vised  39588 

1.492  (a),  (b)  and  (d)  revised 39588 

1.497  Revised 42807 

1.741  (a)  revised 64028 

2.7  Added 55223 

2.53  Removed 55223 

2.102  (c)(2)  revised 36825 

2.166  (a)(1)  revised 56448 

2.189  Undesignated  center  head- 
ing and  section  removed 55223 

6.33  Re  vised 56448 

10.23  (c)(9)  revised 56448 

15  Removed 42808 

15a  Removed 42808 

101  Removed 40999 

102  Removed 40999 

Chapter  ll-Copyright  Office,  U- 
brory  of  Congress  (Parts 
200-299) 

201  Comment  period  extension 49680 

251.1  Revised 63717 

251.2  Revised 37215 

261.3  (a)  introductory  text  and 

(b)  amended 63717 

261.6  (c)  amended 63717 

261.32  (a)  and  (bK2Kii)  revised; 

(d)  amended 63717 

261.43  (a)  amended 63717 

261.44  (a),  (b),  (eX2).  (f)  and  (g) 
revised 63717 

261.46  (b)(l)(i)  and  (2)(i)  revised 

63718 

251.68  (c)  revised 37215 

261.60  Amended 37215 

251.61  (a)  revised 37215 

261.62  (a)  amended 37216 

251.63  (a)  amended 37216.  63718 

252.4  (e)  revised 63718 

263.6  (c)(1).  (2)  and  (3)  revised 60613 

267.4  (e)  revised 63718 

269.2      (c)     introductory      text 

amended 63718 

259.6  (e)  revised 63718 

Chapter  V— Under  Secretary  for 
Technology,  Department  of 
Commerce  (Ports  500—599) 

501  Authority  citation  revised 40999 

Heading  revised;  Interim 40999 
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TITLE  37  Chapter  V-Con. 

501.1  Revised;  interim 40999 

501.3  Revised:  interim 40999 

501.4  Revised;  Interim 40999 

501.6  (a)(1)  introductory  text, 
(ili),  (2).  (3)(i)  and  (4)(i)  re- 
vised; interim 40999 

501.7  (b)  and  (c)  revised;  interim 
40999 

501.8  (a)  and  (b)  revised;  (c)  and 
(d)  redesignated  as  (d)  and 

(e);  new  (c)  added;  interim 41000 

501.9  Revised;  interim 41000 

501.11  Added;  interim 41000 

Proposed  Rules: 

1 49*20.  51»55 

2 48872 

3 49620 

5 :....49«20 

7 49820 

10 51072 

202 58497.  64042 

TITLE  38-PENSIONS.  BONUSES, 
AND  VETERANS'  REUEF 

Chapter  I— Department  of 
Veterarts  Affairs  (Parts  0—99) 

1.12  Undesigmated  center  heading 

and  section  added 3M50 

Undesignated    center    heading 
and  section  removed 9970 

1.653  Revised 14822 

1.654  Amended 14822 

1.657  Amended 14822 

1.891  Authority  citation  revised 
38571 

1.892  Authority  citation  revised 
38571 

1.893  Authority  citation  revised 
38571 

1.894  Authority  citation  revised 
38571 

1.895  Revised 38571 

1.896  Authority  citation  revised 
38571 

1.897  Authority  citation  revised 
38571 

2.1   Regulation  at  60  FR  40757 

confirmed 68665 

2.6  3.1  (n)  introductory  text  and 
(y)(4)  amended;  (n)(3)  note 
removed 56627 

3.12  (g)  and  (h)  revised 14823 


3.50  Re  vised 5529 

3.51  Removed 5529 

3.101  Removed 68666 

3.106  (e)  amended ^ 5529 

3.107  Heading  revised 67950 

3.204  Heading  revised;  (a)  and  (b) 
redesignated  as  (b)  and  (c); 
new  (a)  added;  new  (b) 
amended 56626 

3.205  Cross  reference  amended 56626 

(a)(6)  amended 5529 

3.206  Cross  reference  amended 56626 

3.207  Cross  reference  amended 56626 

3.208  Cross  reference  amended 56626 

3.209  Cross  reference  amended 56626 

3.210  Cross  reference  amended 56626 

3.211  Cross  reference  amended 56626 

3.212  Cross  reference  amended 56626 

3.213  (a)  introductory  text  and 
cross  reference  amended 56626 

3.214  Cross  reference  amended 56626 

Heading  amended 5529 

3.252  (b)  amended;  (e)  revised 5529 

3.257  Revised 5529 

3.262  (k)(6)  amended 5529 

3.272  (c)  amended 5528 

3.307  (a)(6)(ii)  amended 57588 

3.309  (e)  amended 57589 

3.315  (c)(l)(i)  and  (ii)  removed; 
(c)(l)(lii)  and  (iv)  redesig- 
nated as  (c)(l)(i)  and  (ii); 
(c)(3)(i)  and  (4)  amended; 
(c)(4)  authority  citation  re- 
vised  67950 

3.352  Heading  revised 68666 

3.400  (d)  removed 67950 

(e)(2)  amended 5529 

3.401  (c)  heading  amended 5529 

3.666  (b)(1)  amended 5529 

3.702  (e)  heading  amended 5529 

3.709  Removed 67950 

3.712  Heading  revised;  (a)  and  (b) 

heading  removed;  (b)(1)  and 
(2)  redesignated  as  (a)  and  (b) 

67950 

3.805  (d),  (e)  and  (0  amended 5529 

3.857  Amended 5529 

3.961  Removed 67950 

3.962  Removed 67950 

3.1000  (g)  amended 67950 

(aK2),   (b)(3).   (c)  introductory 
text,  (d)(1)  and  (0  amended 

5529 

4.13  Amended 52700 

4.16  (c)  removed 52700 


4.88  Undesignated  center  heading 

revised;  section  removed 39875 

4.88b  Revised 39875 

4.96  Heading  and  (a)  revised;  (c) 
added 46727 

4.97  Revised 46728 

4.125  Re  vised 52700 

4.126  Revised 52700 

4.127  Revised 52700 

4.128  Revised ...52700 

4.129  Revised 52700 

4.130  Removed;  new  4.130  redesig- 
nated from  4.132  and  revised 
52700 

4.131  Removed 52700 

4.132  Redesignated  as  4.130 52700 

14.507  (a)  and  (b)  amended 68666 

17.63  (a)(2)  revised 63720 

17.80  (a)(1)  revised 56897 

17.81  (a)(l)(i)  revised 63720 

17.82  (a)(l)(i)  revised 63720 

17.700  (a)  amended 6121 

17.710  Revised  (0MB  number) 6121 

17.711  Revised  (0MB  number) 6122 

17.712  Revised  (0MB  number) 6123 

17.713  Revised  (0MB  number) 6123 

17.714  Revised  (0MB  number) 6124 

17.715  Revised 6125 

17.716  Revised 6126 

17.717  Revised 6125 

17.718  Revised 6125 

17.719  Revised 6126 

17.720  (a)  introductory  text,  (1) 

and  (2)  amended 6126 

19.8  Revised 68666 

19.76  Amended 43008 

20.703  Revised 43009 

21.5100  (b),  (c)  and  (d)  corrected 

36629 

21.5820  (b)(1),  (2K11)  Introductory 
text.  (A),  (B).  (C).  (3)(ii)  in- 
troductory text.  (A).  (B)  and 

(C)  amended 10455 

21.5822  (b)(l)(i).  (ii).  (2)(i)  and  (ii) 

amended 10455 

21.7136  (b).  (c)(1).  (2).  (3).  (d)(1)  In- 
troductory text.  (2)  introduc- 
tory text.  (5).  (6)  and  (f)(3) 
revised 14824 

21.7137  (a)(1).  (2),  (d)(1)  introduc- 
tory text  and  (3)  revised; 
(a)(3)  added;  (cK2)  introduc- 
tory text,  (i)  through  (iv) 
amended 14825 

36  Authority  citation  added 5531 

36.4222  (a)(1)  revised 5531 


36.4223  Regulation  at  61  FR  7415 

confirmed 3611 

36.4300—36.4375  Authority  cita- 
tion revised 56449 

Regvdation  at  61  FR  7415  con- 
firmed  3611 

36.4306a  Regulation  at  61  FR  7415 

confirmed 3611 

36.4326  Revised 5531 

36.4337  (k)(l)(i)  introductory  text 
and  (3)  amended;  authority 

citation  added 56449 

36.4402  (a)(6)  revised 5681 

36.4500  (b)  revised 5631 

36.4512  Revised 5531 

36.4600  (c)(3)  revised 5532 

36.4700  Added 5532 

36.4701  Added 5532 

36.4702  Added 5532 

36.4703  Added 5533 

36.4704  Added 5533 

36.4705  Added 5533 

36.4706  Added 5533 

36.4707  Added 5533 

36.4708  Added 5533 

36.4709  Added 5534 

36  Appendix  A  added 5534 

42.3  (a)(lXlv)  and  (bXD  conclud- 
ing text  amended;  (a)(8)  re- 
vised; authority  citation 
added 56449 

Proposed  Rules: 

1 33878,  40589 

3 41368.50264 

8201 

4 8201.  8204.  14832 

16 47469 

17 37024.  41108.  56486 

21 1075.  1303 

TITLE  39-POSTAL  SERVICE 

Chapter  I— United  States  Postal 
Service  (Ports  1-999) 

5  Authority  citation  revised 36499 

5.2  Revised 36499 

7.1  (a)  revised 36499 

7.4  (d)  and  (e)  removed 4469 

10  Authority  citation  revised 36499 

Heading  revised 36499 

10.1  Redesignated  from  10.11  and 
revised 36499 

10.2  Redesignated  from  10.31  and 
revised :. .36499 
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TITLE  39  Chapter  l-Con. 

10.3  Added 36500 

10.4  Redesignated  from  10.41;  (a) 

and  (e)(2)  revised 36500 

10.11—10.12  (Subpart  A)  Heading 

removed 36499 

10.11  Redesignated  as  10.1 36499 

10.12  Removed 36500 

10.21—10.24  (Subpart  B)  Heading 

removed 36499 

10.21  Removed 36500 

10.22  Removed 36500 

10.23  Removed 36500 

10.24  Removed 36500 

10.31—10.32  (Subpart  C)  Heading 

removed 36499 

10.31  Redesignated  as  10.2 36499 

10.32  Removed 36500 

10.41  Redesignated  as  10.4 36500 

10.42  (Subpart    D)    Heading   re- 
moved  36499 

20  IMM  amended;  incorporation 

by  reference;  interim  ...36501,  39592, 

39593,  55573 
IMM    amended;    incorporation 

by  reference 635,  640 

IMM    amended:    incorporation 

by  reference;  interim 1676 

111    DMM    amended;    incorpora- 
tion by  reference 42479,  44071, 

48574.  52703,  53323 
DMM  amended;   incorporation 
by  reference 15062 

111.1  Re  vised 14827 

111.2  Revised 14827 

111.3  (e)  table  amended 60191,  64620, 

67228 
(e)    redesignated    as    (0:    (a) 
through  (d)  and  new  (f)  in- 
troductory text  revised;  new 
(e)     added;     new     (f)     table 

amended 14827 

111.5  Re  vised 64620 

(e)  table  corrected 646 

233.3  (c)(9)  revised 42557 

233.12  Added 56450 

273.3  (a)(1)  and  (b)(1)  revised 55750 

963.2  Amended 4459 

963.3  (a),  (c)  and  (e)  amended 4459 

963.4  (a)  amended 4459 

963.8  Introductory  text  amended 

4459 

963.11  Amended 4459 

963.14  Amended 4459 


Chapter  III— Postal  Rate 
Commission  (Ports  3000—3099) 

3001.61— 3001.69c  (Subpart  C)  Ap- 
pendix A  corrected 37316 

Appendix  A  amended 55100,  55102 

Proposed  Rules: 

111 53280 

14833 

502 14833 

701 42219 

3001 67760 

TITLE  40-PROTECTION  OF 
ENVIRONMENT 

Chapter  I— Environmental 
Protection  Agency  (Ports  1  —799) 

1.7  (b)(5)  amended 1833 

2.106  (b)(5)  amended 1833 

3  Revised 40503 

5  Removed 41331 

9.1  Table  amended  (OMB  num- 
bers)  33851,  33852,  48229,  51366, 

52295,  53854,  54039,  66227,  67951 

Table    amended    (OMB    num- 
bers); eff.  7-31-96 34228 

19  Added 69364 

Table  correctly  revised ...13515 

21.3  (a)  table  amended 1833 

22  Appendix  amended 1833 

27  Authority  citation  revised 69366 

27.3  (a)(1)  and  (b)(1)  revised 69366 

39  Removed 64291 

50  Decision 52852 

51  Authority  citation  revised 8328 

51.100  (s)  introductory  text  and 

(1)  revised 52850 

51.112  (a)(1)  revised;  (a)(2)  amend- 
ed  41840 

51.160  (0(1)  revised;  (f)(2)  amend- 
ed  41840 

51.166  (1)(1)  revised;  (1)(2)  amend- 
ed  41840 

51.212  (c)  revised 8328 

51.350  (b)(1)  revised;  (b)(5)  added 
39036 

51.351  (h)  added 39036 

(c)  added 40945 

51.352  (c)  revised 40945 

51.353  (c)(5)  added 39036 

51.357  (a)(12)  and  (b)(4)  added 40945 

51.358  (b)(4)  added 40945 
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51.361     Introductory     text     and 

(b)(l)(i)  revised 49682 

51.364  (e)  and  (f)  added 39037 

51.365  (a)(23)  and  (24)  amended; 
(a)(26)  added 40945 

51.366  (a)(2)(ix)  amended; 
(a)(2)(xi)  through  (xxlii) 
added 40945 

51.372  (b)(3)  revised 40946 

(b)(3)  corrected 441 19 

51.373  (f)  added 39037 

(g)  added 40946 

51.350—51.373  (Subpart  S)  Appen- 
dix B  amended 40946 

51  Appendix  W  revised 41840 

52  State  implementation  plan 
determinations... 36292, 49262,  51598, 

54948 

Announcement 56450 

Authority  citation  revised 8328 

Technical  correction 11769 

52.12  (c)  revised 8328 

52.21  (1)(1)  revised;  (1)(2)  amended 

41894 

52.33  Added 8328 

52.76  Added 6132 

52.120  (c)(83)  and  (85)  added 51611 

(c)(82)  added 12546 

52.150  Added 56470 

Heading  corrected 58281 

52.220  (c){231)  added 36602 

(c)(194)(i)((A)(5),      (207)(i)(B)(J). 
(220)(i)(B)(;).  (225)(i)(B)(#) 

and  (C)(7)  added 37393 

(c)(189)(i)(B)(J).  (210)(i)(E). 

(220)(i)(B)(J),        (221)(i)(A)(2). 

(229)  and  (230)  added 38574 

(c)(185)(i)(A)(9),  (194Ki)(G). 

(198)(i)(K).    (207)(i)(B)(2)    and 

(225)(i)(B)( J)  removed 43977 

(c)(187)(i)(A)(e)  added 44163 

(c)(91)  added 49066 

(c)(191)(i)(D).  (196)(i)(C)(J). 

(229Ki)(A)      and      (231)(i)(B) 

added 52299 

(c)(197)(iKAK2)   and    (224)(iKB) 

added 54943 

(cK207)(iKD)(J).   (220Ki)(C)  and 

(230X1KB)  added 56472 

(cK193)(iXA)(J)  added 56629 

(cK179)(iKE)     and      (193KiKD) 

added 56631 

(CK232)  added 57780 

(CK239)  added 58134 

(c)(240)  added 64293  I 


(c)(204)(i)(A)(6),  (B)(2),  (C) 
through  (F).  (205)(i)(A).  (213) 
and  (233)  through  (238)  added 

1186 

(c)(211)(l)(A)(2)  and 

(213)(i)(A)(7)(i)  added 1190 

(c)(194)(i)(F)(5),  (207)(i)(E)(;). 
(209).        (213),        (225)(i)(E)(i) 

added 2607 

(c)(224)(i){C)  added 3216 

(c)(195)(l)(B)(2).  (202)(i)(CM5). 
(221)(i)(A)(J).         (230)(i)(A)(2) 

and  (iXC)  added 3223 

(c)(184)(iXB)(6)  and 

(207Xi)(C)(5)  added 8173 

(c)(241)  added 14641 

52.222  (b)  added 56474 

(aXlMiv)  added 56476 

52.230  (CX79)  added 2310 

52.238  Added 1187 

52.241  Added 1187 

52.320  (CX74)  added 49684 

(cX75)  added 51787 

(c)(63)  added 60615 

(cX77)  added 2587 

icX72)  added 2914 

(c)(78)  added 4463 

(c)(80)  added 10700 

(cX81)  added 13336 

52.324  (c)  removed 2914 

52.329  (b)  added 2914 

52.343  (a)(1)  removed;   (aX2).  (3) 
and   (4)   redesignated   (aXl). 

(2)  and  (3) 2914 

(aX3)  re  vised 13336 

52.347  Removed 60615 

52.348  Added 67469 

52.370  (CX71)  added 38576 

(cX70)  added 14331 

52.372  Removed 38576 

Added 56900 

Existing  text  designated  as  (a); 

(b)  added 14331 

52.373  Revised 38576 

52.374  Table  revised 38576 

Table  revised 14331 

52.376  (c)  added 38577 

62.420  (CX48)  and  (49)  added 11331 

52.520  (CX96)  added 65957 

(c)(97)  added 2590 

52.535  Removed 49066 

52.691   Existing  text  designated 

as  (a);  (b)  added 66606 

52.720  (CX120)  added 38581 

(CX130)  added 38590 

(CX128)  added 41341 


Note: 
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TITLE  40  Chapter  l-Con. 

(c)(102)  added 54559 

(c)(131)  added 67472 

(c)(132)  added 2918 

(c)(123)  added 11329 

52.725  (d)  added 41345 

52.726  (m)  added 3*590 

(n)  added 6127 

(o)  added 6129 

52.741  (a)(2)  revised 54559 

52.770  (c)(114)  added 55594 

(0(110)  added 2593 

(Odll)  added 2597 

(c)(113)  added 3220 

(c)(  109)  added 7159 

52.795  (f)  and  (g)  added 55456 

52.870  (c)(32)  added 51365 

52.920  (c)(85)  added 2916 

52.930  (c)  added 50720 

52.970  (c)(70)  added 37539 

(c)(64)  added 38591 

(c)(67)  added 45412 

Regulation    at    61     FR    37839 

withdrawn 50235 

(c)(69)  added 53642 

(c)(71)  added 54742 

(c)(72)  added 55096 

(c)(70)  added 652 

(c)(69)(i)(A)  correctly  revised 

52.975  (d)  added...."...."..........".."".'.'."!."3^ 

Regulation    at    61     FR    37839 

withdrawn 50235 

(d)  added 652 

52.994  Added 45412 

52.1020  (c)(42)  and  (43)  added 53639 

52.1031  Table  amended 53639 

52.1036  Added 9086 

52.1070  (c)(120)  and  (121)  added 8382 

52.1075  Added 50717 

Heading  revised;  (c)  added 64029 

52.1119  (a)(2)  added 43976 

52.1120  (c)(112)  added 41335 

(cXlll)  added 53632 

52.1167  Table  amended 41335.  53532 

52.1170  (c)(107)  added;  eff.  7-1-96 

through  9-15-96;  interim 45595 

52.1173  (f)  added 40519 

(g)  added 66609 

52.1174  (j)  removed 39332 

(n)  added 66609 

(m)  added 66611 

52.1186  (b)  added 66609 

Added 66611 

52.1320  (CK86)  revised 39335 

(CK95)  added 9973 

52.1370  (c)(44)  added 51016 


(c)(43)  added 54945 

(c)(34)  added 60614 

52.1389  Removed 60615 

52.1420  (c)(45)  added 13331 

52.1478  Added 57333 

52.1570  (c)(54)  added 35593 

(c)(59)  added 2585 

(c)(60)  added 3805 

52.1572  Added 56900 

52.1582  (e)  and  (f)  added 53628 

(e)  and  (f)  removed 66607 

52.1605  Table  amended 35594 

Table  amended 3805 

52.1620  (c)(60)  added 45409 

(c)(62)  added 53642 

(c)(65)  added 14334 

52.1670  (c)(89)  added 3*597 

52.1672  Added 56900 

52.1679  Table  amended 35597 

52.1683  (c)  added 51217 

(c)  removed 64029 

52.1770  (c)(91)  added 49414 

(c)(89)  added 49418 

52.1820  (c)(28)  added 52865 

(c)(25)  added 60615 

52.1833  Removed 60615 

52.1870  (Odll)  added 52553 

(c)(112)  added 648 

(c)(104)(i)(C)  added 8171 

(c)(113)  added 8385 

52.1970  (c)(114)  added 37395 

(c)(115)  added 50714 

(c)(116)  added 8388 

(c)(117)  added 10457 

(CK118)  added 10462 

52.1987  (a)  revised 10462 

52.1988  Revised 10462 

52.2020  (Odll)  added 39597 

(OdlO)  added 39600 

(OdOO)  added 54737 

(c)(113)  added 67231 

(c)dl2)  added 67233 

(c)dl5)  added 4169 

(c)(114)  added 11082 

52.2026  Added;  interim 4019 

52.2036  (f)  added 67232 

52.2037  (e),  (f)  and  (g)  added 67231 

(f)  corrected 8624 

(h)  added 11082 

52.2061  (b)  added 39597 

Added 39601 

52.2062  (b)  added 39597 

Added 39601 

52.2070  (c)(46)  and  (47)  added 55903 

52.2081  Table  amended 55903 

52.2086  Added 55902 
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52.2219  Revised 37390 

52.2220  (c)(138)  added 37390 

(c)(142)  added 35392 

(c)(139)  added 39325 

(c)(137)  added 39334 

(c)(143)  added 43973 

(c)(141)  added 47057 

(c)(140)  added 53636 

(c)(144)  added 55909 

(c)(145)  added 6728 

(c)(148)  added 7163 

(c)(149)  added 14327 

52.2225  (b)  and  (c)  removed 37390 

52.2237  Added 36506.  54946 

Regulation    at    61     FR    36506 

withdrawn 47057 

52.2270  (c)(94)  added 45329 

(OdOl)  added 49688 

(0(103)  added 55896 

(c)(101)(i)(B)  and  (iiXA)  revised 

7164 

52.2320  (0(30)  added 60615 

52.2348  Removed 60615 

52.2420  (0(108)  and  (109)  added 38390 

(0(106)  added 11333 

(c)(113)  and  (114)  added 11336 

(c)(117)  added 11345 

52.2424  Added 11345 

52.2425  Heading  revised;  existing 
text  designated  as  (a);  (b) 
added 48632 

(c)  added 48635 

52.2433  (0)  and  (p)  added 35390 

52.2470  (c)(61)  added 38091.  50235 

(c)(62)  added 38600.  53070 

(c)(63)  added 41335 

Regulations  at  61  FR  38091  and 

61  FR  38600  withdrawn 47055 

(c)(65)  added 49690 

(c)(66)  added 50442 

(c)(64)  added 50714 

(c)(67)  added 53327 

(c)(68)  added 54563 

(c)(69)  added 3803 

(0(70)  added 8626 

(c)(71)  added 13332 

52.2520  (c)(39)  and  (40)  added 54735 

(c)(35)  added 60197 

52.2522  (g)  added 58482 

52.2570  (c)(95)  added 37218 

(c)(92)  added 39330 

52.2585  (k)  added 43675 

(j)  added 43972 

52.2634  Added 47059 

52.2720  (c)(36)  added 3213 

52.2723  Added 3213 


Corrected 6819 

55  Operating  permits 39877 

55.6  (cX3)  added;  eff.  7-31-96 34228 

55.10  (aXl)  revised;  (b)  added;  eff. 
7-31-96 34228 

55.13  (f)  added;  eff.  7-31-96 34228 

58  Authority  citation  revised 6729 

58  Appendix  D  amended 6729 

60  Authority  delegation  notices 

42808.59832 

Determination 4463 

Authority  citation  revised 8328 

60.4  (c)  table  revised 52868 

(a)  amended;  (bXO).  (P),  (X). 
(KKXii),  (iii).  (iv).  (vl).  (ix), 
(xii)  and  (xlii)  revised 1833 

60.11  (a)  and  (f)  revised;  (g)  added 
8328 

60.42  (bX3)  removed 49976 

60.45  (gXlXiii)  removed 49976 

60.49  Table  corrected 6619 

61  Authority  citation  revised 8328 

61.04    (a)    amended;    (bXO),    (P), 

(X),  (KKXii).  (iii).  (iv),  (vl), 
(ix),  (xii)  and  (xlii)  revised 

2834 

61.12  (a)  revised;  (e)  added 8328 

61.100—61.108  (Subpart  I)  Heading 

revised 68981 

61.100  Revised 68981 

61.101  (a)  and  (e)  removed;  (b). 
(c).  (d)  and  (f)  redesignated 

as  (a)  through  (d) 68981 

61.107  (cXl)  removed 68981 

62  Authority  citation  revised 55576 

62.10  Table  amended 1834 

62.10850—62.10870     (Subpart     SS) 

Added 55576 

63  State  operating  permit  pro- 
gram approvals 43675 

Technical  correction 54342 

63.14  Second  (bX4)  through  (7) 
and  (b)(8)  through  (14)  redes- 
ignated as  (b)(8)  through  (18) 
66227 

63.40  Added 65399 

63.41  Added 68399 

63.42  Added 68400 

63.43  Added 68401 

63.44  Added „ 68404 

63.90  Introductory  text  amended 
36297 

63.91  (a)  introductory  text  re- 
vised  36297 

63.93  (bX4Xiv)  removed 36298 

63.95  (bX4Xi)  revised 36298 
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TrrLE40  Chapter  l-Con. 

63.100  (d)(3)(ii),  (i),  (I)(3)(ii){B). 
(4)(iii){A)  and  (m)(2)  revised; 
(gr){2)(lii),  (h)(2)(iv)  and 
(l)(4)(iii)  introductory  text 
amended 64574 

(b)(2),  (c),  (e).  (0  introductory 
text,  (1),  (g)  introductory 
text,  (1)  introductory  text, 
(2)  introductory  text,  (h)(1) 
introductory  text,  (i),  (2)  in- 
troductory text,  (i),  (ii)(A), 
(j)(4),  (k)(l),  (2)  and  (3)  intro- 
ductory text  revised;  (0(6) 
through  (9)  redesignated  as 
(f)(8)  through  (11);  new  (f)(6), 
new  (7),  (g)(3).  (4).  (hK3)  and 
(k)(9)  added:  (h)(2Kv)  re- 
moved   2729 

63.101  Amended 2729 

63.102  (c)  introductory  text  re- 
vised; (c)(2)  removed 64S75 

(aXl)  and  (2)  revised;  (a)(3)  and 
(4)  added 2732 

63.103  (c)  introductory  text  and 
(f)  amended;  (cKD.  (2)(i).  (ii), 
(iii),  (d)(1)  and  (e)  revised; 
(c)(2)(iv)  removed 2732 

63.104  Revised 2733 

63.106  (a)  revised 6457S 

63.100—63.106  (Subpart  F)  Table  2 

revised 2735.  2737,  2740 

63.110  (eK2)(ii)  introductory  text 

and  (fX4Kil)  revised 64575 

(dXlO)  and  (h)  added;  (e)(1)  re- 
vised   2742 

63.111  Amended 2742 

63.112  (e)  introductory  text  re- 
vised; (e)(3)  and  (h)  added 2744 

63.113  (a)  introductory  text.  (2), 
(c)(1)  and  (2)  revised;  (aK3) 
amended 2744 

63.114  (a)  introductory  text, 
(4Kii),  (b)  introductory  text, 
(3),  (cXl),  (3)  and  (dK2)  re- 
vised; (aK5)  added;  (d)(1)  and 

(e)  amended 2745 

63.115  (a)  introductory  text  re- 
vised; (e)  introductory  text 
amended 2746 

63.116  (a)(1).  (b)  introductory 
text.  (3).  (d)  introductory 
text.  (1).  (3).  (4)  and  (e)  re- 
viced;  (b)(5)  added 2746 

63.117  (e)  amended 64576 

63.118  (a)(2).  (b)  and  (2)  revised 
2747 


63.119  (a)(1),  (2),  (b)(2)  and  (c)(4) 
revised;  (e)(6)  and  (f)  added 


.2747 


63.120  (d)(2)  introductory  text 
and      (i)      revised;      (d)(3)(i) 

amended 64576 

(a)(4),  (b)(2)(ii).  (7)(ii)  and  (8) 
amended;  (d)  introductory 
text  revised;  (d)(8)  and  (f) 
added 2748 

63.122  (a)(2)  removed;  <b)  revised 
64576 

(c)  introductory  text  amended; 
(c)(3)  added 2748 

63.123  (b)  removed 64576 

(h)  added 2748 

63.126  (a)(1),  (3).  (b)  introductory 
text,  (1),   (3),  (dXl),  (2).   (h) 
and  (i)  revised;  (bK4)  added 
2749 

63.127  (a)  introductory  text, 
(4)(ii),  (b)  introductory  text 
and  (3)  revised;  (d)(1)  amend- 
ed  2749 

63.128  (h)(1)    introductory    text, 

(2)  and  (3)  revised 64576 

(aX9)(iv).  (c)  introductory  text. 
(3).  (d)  introductory  text,  (1), 
(f)(2)  and  (g)  revised;  (bXD 
introductory  text  amended; 
(c)(7)  added 2750 

63.129  (b)  amended;  (e)  and  (f)  re- 
vised  64576 

(aXl)  revised;  (aX4Xii)  amend- 
ed; (a)(8)  added 2750 

63.130  (a)(2)  introductory  text, 
(bXl)  and  (dX4)  revised; 
(aX2Xi)  through  (iv)  re- 
moved; (aX2Xv).  (vi)  and  (vii) 
redesignated  as  (aX2Xi).  (ii) 

and  (iii);  (bX2)  amended 2750 

63.131  Removed 2751 

63.132  Revised 2751 

63  133  Revised 2753 

63  134  Revised 2754 

63.135  Revised 2755 

63.136  Revised 2755 

63.137  Revised 2766 

63.138  Revised 2757 

63.139  Revised 2760 

63.140  Revised 2762 

63.143  Revised 2762 

63.144  Revised 2762 

63.145  Revised 2765 

63.146  Revised 2774 

63.147  Revised 2775 
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63.148  (c)(2).  (4Xii).  (5).  (lX3Xi). 
(ii)  and  (j)(2)  revised 2775 

63.149  Added 2775 

63.151  Heading.  (aX2).  (6Xi),  (c) 
introductory  text.  (1). 
(dX8Xi),  (e)  introductory 
text.  (1).  (3),  (f)  introductory 
text.  (gXl).  (h)  and  (j)  re- 
vised; (axexiv)  and  (7) 
amended 64576 

63.152  (aX2).  (cX4Xii)  and  (e)  in- 
troductory text  revised; 
(cX5XiiXF)  removed 64577 

(bXl)  introductory  text,  (2)  in- 
troductory text,  (iiXA).  (B). 
(cX2)  introductory  text,  (ii) 
introductory  text.  (A)  intro- 
ductory text.  (2),  (J).  (B)  in- 
troductory text.  (C).  (E).  (4) 
introductory  text,  (iii),  (f) 
introductory  text.  (2Xii),  (5) 
introductory  text  and  (7)  re- 
vised; (bX5).  (c)(2Xiv),  (4Xiv) 
and  (g)  added;  (cX5Xiii)  and 

(6Xiv)  amended 2776 

63.110—63.152  (Subpart  G)  Appen- 
dix G  amended 2779 

63.161  Amended 2788 

63.162  (0(2)  and  (3)  revised;  (g) 
and  (h)  added 2789 

63.163  (eXlXil)  and  (g)  revised 2789 

63.164  (bX2)  and  (h)  revised 2790 

63.165  (c)  revised 2790 

63.168  (eXl)  amended;  (0(3)  re- 
vised   2790 

63.169  (c)(3)  revised 2790 

63.172  (b).  (c).  (hX2)  and  (jX2)  re- 
vised; (n)  added 2790 

63.173  (dXlXii),  (0  and  (g)  revised 
2791 

63.174  (cXlXi).  (ii).  (2)  introduc- 
tory text.  (ii).  (h)(2).  (iXD 
and  (2)  revised;  (cX2Xill)  and 
(iv)  added;  (e)  removed 2791 

63.180  (bX4Xii),  (c)  introductory 
text  and  (2)  revised 2792 

63.181  (dX7Xi).  (ii).  (g)(2)  intro- 
ductory text.  (3)  introduc- 
tory text  and  (i)  revised 2792 

63.182  (dX2Xxvii)  added 2792 

63.190  (d).  (eX5Xi)  and  (ii)  amend- 
ed  2792 

63.191  Amended 2792 

63.192  (0  introductory  text, 
(2Xiii)  and  (gXD  introduc- 
tory text  amended;  (fXl)  and 

Note:  loldtoc*  pog*  numb«n  Indteot*  1996  cfMngat. 


(k)  revised;  (gXlXi)  and  (ii) 

removed 2793 

63.193  Revised 2793 

63.320  (c)  through  (0  revised 49265 

63.322  (a)  introductory  text  and 
(b)  introductory  text  revised 

49265 

63.347  (e)(4)  revised;  interim 4465 

63.420  (aXD  and  (bXD  amended; 
(0  revised 9092 

63.421  Amended 9093 

63.428  (g)  introductory  text  and 

(h)  introductory  text  revised 
9093 

63.480—63.506  (Subpart  U)  Added 

46924 

63.481  (d)  introductory  text.  (2) 
introductory  text  and  (iv)  re- 
vised; (d)(6)  added 1837 

63.546  (a)  revised 65336 

63.549  (b)  revised 65)36 

63.641  Amended 7938 

63.646  (b)(2)  revised 7939 

63.680—63.698        (Subpart        DD) 

Added 34158 

63.753  (a)(2)  amended. 66227 

63.788  (bXl)  amended 66227 

63.780—63.788  (Subpart  H)  Table  2 

amended...... 66226 

63.900-63.907  (Subpart  CX))  Added 

34184 

63.920—63.928  (Subpart  PP)  Added 

34186 

63.940—63.948  (Subpart  QQ)  Added 

34190 

63.960—63.966        (Subpart        RR) 

Added 34193 

63.1040-63.1049      (Subpart      W) 

Added 34195 

63.1310—63.1335     (Subpart     JJJ) 

Added 48229 

63.1311  (d)  introductory  text.  (2) 
introductory  text  and  (ii)  re- 
vised   1838 

63  Appendix  D  added 34200 

Appendix  A  amended 2793. 12549 

69.13  Added 58289 

(aX2),  (b),  (c).  (dXD  and  (3)  cor- 
rected  66077 

69.21— «9.22  (Subpart  B)  Heading 

revised 58291 

69.22  Added 58291 

(aX2),   (b).   (cXl).   (2).   (d)  and 
(eXD  corrected 66077 

69.31—69.32  (Subpart  C)  Heading 

revised 58292 
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Tm.E40  Choptor  I— Con. 

69.32  Added 58292 

(a)(2).  (b),  (c)(2).  (3).  (d).  (e)(1) 

and  (3)  corrected 66077 

70.4  (d)(2)  revised 56370 

70  Appendix  A  amended 34739.  39343. 

39601.  39863.  45336.  51370,  51372. 
55923.  56370.  57594.  60034.  64475. 

64635 
Regrulation    at    61     FR    45336 

withdrawn 56631 

Appendix  A  corrected 63928 

Appendix  A  amended  ...1399.  7941.  8883. 

13833 

71  Operating:  permits 39877 

71.1—71.12    (Subpart    A)    Added; 

eff.  7-31-96 34229 

75.6  (e)  revised 59157 

75.11  Regulation  at  60  FR  26566 
confirmed;  (a),  (d)  and  (e)  re- 
vised; (g)  removed S9157 

75.16  (a)(2)(li)(B),  (C)  and 
(b)(2)(il)(B)     revised;     (e)(5) 

added 59158 

75.18  (bK3)  added 59158 

75.20  (b)  introductory  text  and 
(g)(l)(l)  revised 59158 

75.21  Regulation  at  60  FR  26566 
confirmed S9157 

(a)  revised;   (d)  added;   (f)  re- 
moved  59159 

75.30  Regulation  at  60  FR  26566 

confirmed 59157 

(d)  revised 59160 

75.32  Regulation  at  60  FR  26567 

confirmed 59157 

(a)(3)  revised;  (a)(4)  removed 59160 

75.34  Regulation  at  60  FR  26567 

confirmed 59157 

(a),  (b)  introductory  text.  (1). 
(c)  introductory  text  and  (d) 

revised 59160 

75.53  Regulation  at  60  FR  26568 

confirmed 59157 

(d)  introductory  text  revised: 
(d)(4)  removed 59161 

75.55  Regulation  at  60  FR  26568 
confirmed 591S7 

(b)(3)  introductory  text,  (1).  (11) 
and  (e)  revised 59161 

75.56  Regulation  at  60  FR  26569 
confirmed 59157 

(c)  revised;  (d)  added 59161 

75.61  (aX5)  added 59162 

75.64  Regulation  at  60  FR  26569 

confirmed 59157 


75.66  Regulation  at  60  FR  26569 

confirmed 59157 

(f)(2)  revised 59162 

75  Regulations  at  60  FR  26569. 
26570  and  26571  confirmed 59157 

Appendix  A  amended 59162 

Appendix  B  amended 59165 

Appendixes  D  and  F  amended 

59166 

76.2  Amended 67162 

Regulation  at  61  FR  67162  eff. 

date  corrected  to  2-17-97 3464 

76.5  (g)  removed 67162 

Correctly  removed 68821 

Regulation  at  61  FR  67162  eff. 

date  corrected  to  2-17-97 3464 

76.6  Re  vised 67162 

Regulation  at  61  FR  67162  eff. 

date    corrected    to    2-17-97; 
(aX2),  (3)  and  (b)  corrected 
3464 

76.7  (a)  and  (b)  added 67163 

Regulation  at  61  FR  67163  eff. 

date  corrected  to  2-17-97 3464 

76.8  (a)(2),   (5),   (e)(3Klll)(A)  and 

(B)  amended 67163 

76.10  (f)(l)(ili)  amended 67163 

Regulation  at  61  FR  67163  eff. 

date  corrected  to  2-17-97 3464 

76.16  Added 67163 

Regulation  at  61  FR  67163  eff. 
date  corrected  to  2-17-97; 
(c)(1)  corrected 3464 

76  Appendix  B  amended 67164 

Regulation  at  61  FR  67164  eff. 

date  corrected  to  2-17-97;  Ap- 
pendix B  corrected 3464 

79.2  (d)  and  (e)  revised;  (k)  added 

12571 

79.51  (cKl)(il)(A),  (B).  (h)  intro- 
ductory text  and  (IKli)  re- 
vised; (e)(1)  amended;  (1)(4) 
added 36511 

(cXlKii)  introductory  text  re- 
vised; (c)(l)(vi)  and  (vll) 
added 12575 

79.52  (b)(lKill),  (Iv).  (2)(lliKD)  in- 
troductory text  and  (E)  in- 
troductory text  revised 36611 

(a)  amended;  (c)  removed 12571 

79.56  (e)(3)(l)(AK5).  (B),  (ilXAK5), 
(B),  (4XliXA)(J)  Introductory 
text.  (i).  (BX/).  (2)  introduc- 
tory text,  (ji).  (3)  introduc- 
tory text,  (j)  revised; 
(e)(4)(iiXB)(2Xiv)  added 12571 
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79.57  (b)(2Xl).  (il),  (lil)  and 
(eKlKi)(C)  added; 
(eXlXillKA),  (2)(i).  (11)  intro- 
ductory text.  (B),  (ill)  intro- 
ductory text,  (C),  (vlKB), 
(vll).  (3KiXA)  and  (f)(3)  re- 
vised; (eX3Ki)  Introductory 
text  amended 3651 1 

79.58  (dXD  amended;  (dX6)  added 
12571 

79.59  (cX4Xili)  and  (7Xlii)  re- 
moved  12572 

(c)  introductory  text  amended 

12676 

79.61  (dX5)  revised 36512.  58746 

79.63  (e)(4Xiii)  added 36513 

79.68  (f)(1)  and  (5Xvl)  revised 36513 

80  Petition  for  reconsideration 

35960 

Petition  for  exemption 42812.  53854 

Authority  citation  revised 7167 

80.2  (vv)  added 35680 

80.4  Revised 35356 

80.46  (f)(3Ki)  and  (gX9Xi)  revised 

58306 

80.68  (cX13XiiiXB)  revised 12576 

80.70  (m)  added 7167 

80.72  Added 35680 

80.79  (j)  introductory  text  re- 
vised; (jX5Xvlli),  (ix),  (10X1), 
(ill),  (V)  through  (xl)  and  (11) 
removed;  (jXlOXll).  (Iv).  (12). 
(13)  and  (14)  redesignated  as 
(JXIOXD.    (11).   (11),   (12)   and 

(13);  (1)  added 35680 

80.91  (eX7Xl)  revised;  (eX7Xiv)  re- 
moved; (eX8)  and  (9)  added 

80.101  (bXlXv)  removed 98»4 

80.140  Amended 35356 

80.141  (a),  (b).  (cKlXli).  (2),  (3)(i), 
(d)  and  (eXl)  revised; 
(CXIXI).  (eX2XiiXB),  (gXD 
and  (3)  amended;  (cX3Xiv) 
added;  (eX2XllXBX7Xm)  re- 
moved  35356 

(CX3XV)  added 58747 

80.155  Revised 35358 

80.156  (aXlXll).  (2)  introductory 
text.  (11).  (3)  Introductory 
text.  (11).  (4).  (5)  introductory 
text,  (cXl)  introductory  text. 
(1).  (3)  and  (4)  revised;  (cX5) 
through  (8)  added 35358 

80.157  Introductory  text,  (a),  (b). 
(d),  (e)  and  (f)  revised;  (d),  (e) 
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and  (f)  redesignated  as  (e),  (f) 
and  (g);  new  (d)  added;  0MB 

number  pending 35360 

80.158  Revised 35362 

80.160  Revised     (0MB    number 
pending) 35363 

80.161  Added 35364 

(bXlXUXD)  added 58747 

80.162  Added 35366 

80.163  Added 35368 

80.164  Added  (0MB  number  pend- 
ing)  35369 

80.165  Added 35371 

80.166  Added 35372 

80.167  Added 35372 

80.168  Added 35373 

80.169  Added 35373 

(g)  redesignated  as  (c)(9);  new 

(c)(9)  heading  and  introduc- 
tory text  amended 58747 

80.170  Added  (0MB  number  pend- 
ing)  35377 

80.171  Added. ..< 35379 

80.172  Added 35380 

(e)(2)  revised 58747 

80.173  Added  (0MB  number  pend- 
ing)  35380 

80.174  Added 35381 

81.303  Amended 39344 

81.305  Amended ....2607 

81.306  Amended 10700,  13336 

81.307  Amended 58487 

81.314  Amended 41345 

81.315  Amended ....58486,  60616 

81.319  Amended 37839.  53642 

Regulation    at    61     FR    37839 

withdrawn 50238 

Amended 653 

81.320  Amended 9087.  14643 

81.323  Amended 40519 

81.328  Amended 64295 

81.330  Amended 14644 

81.332  Amended 53643 

81.336  Amended 10464 

81.338  Amended 10463 

81.339  Amended 8391 

81.343  Amended 55909 

81.347  Amended 11345 

81.348  Amended 50442.  53328.  54563 

81.350  Amended 43675 

81.351  Amended 47060 

82  Acceptable  substitutes  listing 

47012 

Petition  denial 51018 

Acceptable  substitutes  listing 

10700 
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TITLE  40  Chapter  l-Con. 

82.32  (e)(1)  and  (2)  correctly  re- 
vised; CFR  correction 2310 

82.62  (j)  and  (k)  removed 64427 

82.68  (f)  and  (g)  removed 64427 

82.70  (a)(2)(vli)  revised 64427 

82.154  (g)  and  (h)  revised 66508 

82.180  (a)(8)(ii)  revised 54039 

82.170— «2.184  (Subpart  G)  Appen- 
dix D  added 54040 

85  Authority  citation  revised 40946 

85.2207  Added 40946 

85.2213  (b)(2)(ii)  revised 40947 

85.2215  (b)(2)(ii)  revised 40947 

85.2218  (b)(2)(ii)  revised 40947 

85.2220  (b)(2)(ii)  revised 40947 

85.2222  Added 40947 

85.2223  Added 40947 

85.2231  Added 40947 

86.1  Amended 54677 

86.000-2  Added 54878 

86.000-3  Added 54878 

86.000-7     Added     (OMB    number 

pending) 54878 

86.000-8     Added     (OMB    number 

pending) 54878 

86.000-9     Added     (OMB    number 

pending) 54879 

86.000-16  Added 54881 

86.000-21    Added    (OMB    number 

pending) 54882 

86.000-23    Added    (OMB    number 

pending) 54882 

86.000-24    Added    (OMB    number 

pending) 54882 

86.000-25    Added    (OMB    number 

pending) 54883 

86.000-26    Added    (OMB    number 

pending) 54883 

86.000-28    Added    (OMB    number 

pending) 54884 

86.001-2  Introductory  text  re- 
vised  54886 

86.001-9    Revised    (OMB   number 

pending) 54886 

86.001-21   Revised  (OMB  number 

pending) 54886 

86.001-23  Revised  (OMB  number 

pending) 54887 

86.001-24  Revised  (OMB  number 

pending) 54887 

86.001-25  Revised  (OMB  number 

pending) 54887 

86.001-26  Revised  (OMB  number 

pending) 54888 

86.001-28  Revised  (OMB  number 

pending) 54888 


86.004-9    Revised    (OMB   number 

pending) 54889 

86.004-28  Revised  (OMB  number 

pending) 54890 

86.090-5  (a)(3)  added 58106 

86.094-13  (a)(1),  (c)(1).  (dKD.  (e)(1) 

and  (0(1)  amended 58620 

(a)(1).  (c)(1).  (d)(1),  (e)(1)  and 

(f)(1)  amended 11082 

86.094-17  (j)  revised 45903 

86.094-26  (a)(2).   (b)(2)(i)  and  (ii) 

amended 58620 

(a)(2).  (b)(2)(i)  and  (ii)  amended 

11082 

86.101  (a)(2)  removed:  (aX4)  added 

54890 

86.106-00  Added 54890 

86.108-00    Added    (OMB    number 

pending) 54890 

86.115-00  Added 54891 

86.118-00  Added 54891 

86.127-00  Added 54891 

86.128-00  Added 54892 

86.129-00    Added    (OMB    number 

pending) 54892 

86.130-00  Added 54893 

86.131-00  Added 54893 

86.132-00  Added 54893 

86.135-00  Added 54894 

86.158-00  Added 54894 

86.159-00    Added    (OMB    number 

pending) 54894 

86.160-00    Added    (OMB    number 

pending) 54895 

86.161-00    Added    (OMB    number 

pending) 54897 

86.162-00    Added    (OMB    number 

pending) 54898 

86.162-03    Added    (OMB    number 

pending) 54899 

86.163-00  Added 54899 

86.164-00  Added 54900 

86.610-84  Removed 51366 

86.1003-88  Removed 51366 

86.1005-88  Removed 51366 

86.1008-88  Removed 51366 

86.1010-84  Removed 51366 

86.1183-87        (gHlKii)        revised; 

(g)(l)(iii),  (iv)  and  (v)  re- 
moved  51366 

86  Appendix  I  amended 54901 

89.2  Amended 52102 

89.908  Revised 52102 

89.1003  (a)(6)  and  (bK4)  revised; 

(b)(5),  (6)  and  (7)  added 58106 
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90.103  (a)  introductory  text  table 

revised 58300 

90.109  (c)  added 58300 

90.903  Revised 52102 

90.908  Revised 52102 

91  Added  (OMB  numbers  pend- 
ing)  52102 

122  Interpretation 41698 

125.60  (c)(1)  removed;  (c)(2)  and 
(3)  redesignated  as  (c)(1)  and 
(2);  new  (c)(1)  introductory 
text  revised 45833 

131  Notice  of  availability 65183 

131.32  Added 64822 

131.36  (d)(13)(ii)  amended 60617 

132  Table  3  amended 11731 

136.3  (e)  Table  II  corrected;  CFR 

correction 13833 

141.25  (a)  revised 10172,  10173 

147.750     (a)     introductory     text 

amended 1834 

147.1350  Revised 58933 

147.1351  (a)  amended 58933 

147.1350-147.1355      Appendix      A 

added 58934 

147.2500    (a)    introductory    text 

amended 1834 

180  Authority  ciUtion  revised 48848 

180.191  Revised 37222 

180.236  Revised 36299 

180.284  (c)  added 1293 

(c)  introductory  text  revised; 

(c)  table  amended 7684 

180.301  Existing  text  designated 

as  (a);  (b)  added 4915 

180.356  Table  amended 39351 

180.368  (e)  added 60622 

180.410  Table  amended 39541 

(c)  added 63725 

180.418  Table  amended 39891 

180.431  (c)  added ii364 

180.434  (a)  table  amended 36302 

(d)  added;  eff.  11-1^96  through 
10-31-98 58140 

180.436  (a)  table  amended 39886 

180.442  (c)  added 6491 

180.443  (d)  added 1288 

180.449  (a)  revised 13839 

180.460  Revised;  interim;  eff.  2- 

14-97  through  2-14-98 7945 

180.466  Table  amended 39889 

Table  corrected 51372 

180.472     Heading     revised;     (d) 
added;  eff.   11-29-96  through 

11-29-97 60627 

(di  table  amended 12959 


180.473    (a)    table    amended;    (c) 

added 5337 

(c)  table  corrected 9093 

180.482  Existing  text  designated 
as  (a);  (b)  added;  eff  11-29-96 

through  11-30-97 60632 

Heading  and  (b)  table  revised 
9989 

(b)  table  amended 13341 

180.494  Added;       eff.       9-17-96 
through  8-23-97 48848 

180.495  Added 8631 

180.496  Added 9973 

180.497  Added 9983 

180.498  Added 10708 

180.1001  (c)  Uble  and  (e)  table 

amended 34741.39353 

(c)  table  amended .t 34743 

180.1163  Amended 58332 

180.1169  Added 37397 

180.1173  Added 40343 

180.1174  Added 40340 

180.1175  Added 40338 

180.1176  Added 67473 

180.1177  Added 67473 

185  Authority  citation  revised 13839 

185.100  Removed 39542 

Regulation    at    61     FR    39542 

withdrawn 50685 

185.300  Removed 13839 

185.410  Regulation  at  59  FR  10997 

withdrawn 50685 

185.800  Removed 39542 

Regulation    at    61     FR    39542 

withdrawn 50685 

185.1900    Regulation    at    58    FR 

59667  withdrawn 50685 

185.2850    Regulation    at    61    FR 

11993  withdrawn 50665 

185.3650  Removed 39542 

Regulation    at    61     FR    39542 

withdrawn 50685 

185.3750  Removed 39542 

Regulation    at    61     FR    39542 

withdrawn 50685 

185.5000    Regulation    at    61    FR 

12009  withdrawn;  regulation 

at  61  FR  25154  confirmed 50685 

185.5150    Regulation    at    61    FR 

12009  withdrawn;   regulation 

at  61  FR  25154  confirmed 50685 

185.6300    Regulation    at    61    FR 

12009  withdrawn;   regulation 

at  61  FR  25154  confirmed 50685 

186  Authority  citation  revised 13839 

186.300  Removed 13839 
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TITLE  40  Chapter  l-Con. 

227.27  (d)  amended 51203 

228.15  (l)(3)(vii)  and  (x)  amended 

68970 

244  Removed 69034 

245  Removed 69034 

257  Authority  citation  revised 34269 

257.1—257.4  (Subpart  A)  Heading 

added:  eff.  1-1-98 34269 

257.1  (a)  revised;  eff.  1-1-98 34269 

257.5—257.30  (Subpart  B)  Added; 

eff.  1-1-98 34269 

257.21  Eff.  7-1-98 34270 

257.22  Eff.  7-1-98 34272 

257.23  Eff.  7-1-98 34272 

257.24  OMB  number  pending 34274 

257.25  OMB  number  pending 34274 

257.26  Eff.  7-1-98 34275 

257.27  OMB  number  pending 34276 

257.28  Eff.  7-1-98 34277 

258.1  (f)(1)  introductory  text  and 

(3)  revised 50413 

258.70  (c)  added 60337 

258.74  (f)  and  (h)  added;  (k)  re- 
vised   60337 

258.75  Added 60339 

260.10  Amended;  eff.  8-12-97 6650 

261  Authority  citation  revised 6651 

261.2  (a)(2)(iii)  amended:  (a)(2)(iv) 
added;  eff.  8-12-97 6651 

261.5  (f)(3)  and  (gK3)  revised;  eff. 
1-1-97 34278 

261.6  (c)(1)  revised 59950 

261  Appendix  IX  amended     37401.  46383. 

48638.  50242,  57334 

Appendix  IX  corrected 40520 

Appendix  IX  amended  ...1678.  7684.  8632 

262  Authority  citation  revised 1834. 

6651 

262.10  (i)  added 6651 

262.20  (0  added;  eff.  8-12-97 6651 

262.34  (a)(l)(i)  and  (ii)  revised 59950 

262  Appendix  amended .....1834 

263  Authority  citation  revised 6651 

263.10  (e)  and  (0  added;  eff.  8-12- 

97 6651 

264.1    (gxaxiKD).    (iv)    and    (v) 

added;  eff.  8-12-97 6651 

264.70  Revised;  eff.  8-12-97 6652 

264.179  Revised 59950 

264.200  Revised 59950 

264.232  Revised 59950 

264.1030  (b)  revised:  note  amend- 
ed  59950 

264.1033  (1)  and  (m)  redesignated 
as  (m)  and  (n);   (n(2)(vi)(B). 


(k)  and  new  (n)  revised;  new 

(1)  and  (o)  added 59950 

264.1034  (b)  Introductory  text  re- 
vised  59951 

264.1035  (c)(9)  and  (10)  added;  (d) 
revised 59952 

264.1050    (b)    revised;    (f)    added; 

note  amended 59952 

264.1055  Revised 59952 

264.1058  (e)  added 59952 

264.1064  (g)(6)  added 59952 

264.1080  (b)(7)  and  (8)  added 59952 

264.1082  Revised 59953 

264.1083  Revised 59954 

264.1084  Revised 59955 

264.1085  Revised 59960 

264.1086  Revised 59962 

264.1087  (b)(3).  (c)(2).  (3)(ii). 
(5)(i)(D)  and  (E)  revised; 
(b)(4)  and  (c)(7)  added 59965 

264.1088  Revised 59966 

264.1089  Revised 59966 

264.1090  (a)  and  (b)  revised 59968 

264.1091  Removed 59968 

264.1200-264.1202    (Subpart    EE) 

Added;  eff.  8-12-97 6652 

265.1    (c)(ll)(i)(D).    (iv)    and    (f) 

added;  eff.  8-12-97 6653 

265.70  Revised;  eff.  8-12-97 6653 

265.178  Revised 59968 

265.202  Revised 59968 

265.231  Revised 59968 

265.1030  (b)  revised;  note  amend- 
ed  59968 

265.1033  (k)  and  (I)  redesignated 
as  (1)  and  (m);  (n(2)(iv)(B).  (j) 
and  new  (m)  revised;  new  (k) 

and  (n)  added 59969 

265.1034  (b)  introductory  text  re- 
vised  59970 

265.1035  (c)(3)  and  (d)  revised; 
(c)(9)  and  (10)  added 59970 

265.1050   (b)   revised;    (e)   added; 

note  amended 59970 

265.1055  Revised 59971 

265.1058  (e)  added 59971 

265.1064  (gK6)  added 5W71 

265.1080  (b)(7)  and  (8)  added 59971 

265.1081  Amended 59971 

265.1083  Revised 59972 

265.1084  Revised 59974 

265.1085  Revised 59979 

265.1086  Revised ...59984 

265.1087  Revised 59986 


NOTE; 
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265.1088  (b)(3),  (c)(2).  (3)(ii). 
(5)(i)(D)  and  (E)  revised; 
(b)(4)  and  (c)(7)  added 59989 

265.1089  Revised 59990 

265.1090  Revised 59990 

265.1091  Removed 59992 

265.1200—265.1202     (Subpart     EE) 

Added;  eff.  8-12-97 6653 

265  Appendix  VI  added 59992 

266.100  (c)(3)(i)(B).  (C)  and  (D) 
correctly  added;  CFR  correc- 
tion  56631 

266.200—266.206       (Subpart       M) 

Added;  eff.  8-12-97 6654 

268.39  (c)  revised 1997 

268.40  Table  corrected .!..364I9 

(g)  added;  table  amended 43927 

Table  revised 7504 

268.44  (p)  added ..!.....!..55727 

268.48  (a)  table  amended 43931 

(a)  table  revised 7595 

270.1  (c)(3)(i)(D)  and  (iii)  added; 

eff.  8-12-97 6656 

270.14  (b)(5)  revised 59996 

270.27  Revised 59996 

270.42  (h)  redesignated  as  (i);  new 

(h)  added;  eff.  8-12-97 6656 

271  State  hazardous  waste  man- 
agement program  authoriza- 
tions 38392.  39353.  40520,  41345. 

43009,  43018,  52884,  54950,  55223. 

67474 
State    hazardous   waste    man- 
agement program  authoriza- 
tions  10464.  12100.  13540 

271.1  (j)  Table  1  amended;  eff.  1- 

1-97 34278 

(j)  Table  1  amended 43931,  59996 

(j)  Table  2  amended 59997 

272  State  hazardous  waste  man- 
agement program  authoriza- 
tions  41345 

272.1151  (a)(l)(ii)  amended 1834 

272.1601  Revised 49268 

272  Appendix  A  amended 49269 

281  State  underground  storage 
tank  program!  authorizations 
50720 

State     underground     storage 
tank  program  authorizations 

3611 

282.50  Added 3614 

282.56  Added 41509 

282.71  Added 56136 

282  Appendix  A  amended 41510,  56137 

Appendix  A  amended 3615 


300  Appendix  B  amended 35137,  35138, 

35963.  3908 1 ,  40524,  4 1 960,  45336. 
47060,  47825.  49690,  50444.  51019, 
51020,  51373,  52887.  53329,  54098, 
54344.  55751.  55752,  56477,  57594, 
58333,  59185,  60197.  65186.  65957, 
67234.  68158 

Appendix  B  revised 67660 

Appendix  B  amended 9371.  14004 

372.65  (a)  and  (b)  amended  ...38605,  39359, 

39894 

425  Authority  citation  revised 35684 

425.15  (a)  table  amended 35685 

425.25  Table  amended 35685 

425.65  Table  amended 35685 

425.85  Table  amended 35685 

435.10  (Subpart  G)  Revised 66123 

Added „ 66129 

Correctly  designated  as  435.70 

1682 

435.11  Revised 66124 

435.40—435.47  (Subpart  D)  Re- 
vised  66125 

435.41  Second  (y)  and  (z)  through 
(ee)  correctly  designated  as 
(z)  and  (aa)  through  (fO 1681 

435.43  Table  corrected I68I 

435.44  Table  corrected 1682 

435.45  Table  correctly  revised 1682 

435.70  Correctly  designated  from 

435.10 1682 

455.10  (g)  through  (u)  added 57548 

455.11  Revised 57549 

455.40  Revised 57549 

455.41  Added 57549 

455.42  Revised 57550 

455.43  Added 57550 

455.44  Added 57551 

455.45  Added 57551 

455.46  Added 57551 

455.47  Added 57552 

455.60—455.67  (Subpart  E)  Added 

57552 

455  Table  8  added 57553 

Tables  9  and  10  added 57554 

707.20  (cK2)(ii)  amended 1834 

712.30(e)  Uble  amended 55787 

(e)  table  stayed  in  part 65187 

716.120  (d)  table  amended 55787 

(d)  table  stayed  in  part 65187 

721.267  Added 63754 

721.336  Added 63734 

721.484  Added 63735 

721.646  Added 63735 

721.785  Added 63735 

721.979  Added 63735 


Note:  aoMtoc*  poQ*  numbws  Indlcal*  1996  cftangM- 
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TITLE  40  Chapter  l-Con. 

721.1660  Added 52295 

721.1737  Added 63735 

721.1738  Added 43736 

721.2095  Added 63736 

721.2097  Added 63736 

721.2527  Added 63736 

721.2980  Removed 5158 

721.3063  Added 63736 

721.3628  Added 63737 

721.4484  Added 63737 

721.4494  Added 63737 

721.4497  Added 63737 

721.4525  Added 63736 

721.4587  Added 63736 

721.4663  Added 63736 

721.4668  Added 63738 

721.4685  Added 63739 

721.5276  Added 63739 

721.5545  Added 63739 

721.5930  Added 63739 

721.6097  Added 63739 

721.8673  Added 63739 

721.9495  Added 63740 

721.9507  Added 63740 

721.9680  Added 63740 

721.9970  Added 63740 

745  Authority  citation  revised 45813 

745.220—745.239       (Subpart       L) 

Added 45813 

745.320—745.339        (Subpart        Q) 

Added 45825 

763  Waiver 52703 

763.80—763.99  (Subpart  E)  Appen- 
dix D  amended 1834 

799.5000  Table  amended 2611 

799.5075  (cKDdlKA)   and   (d)  re- 
vised  37666 

Proposed  Rules: 

1—799  (Ch.  I) 48452,  55252,  59211 

11130 

22 65268 

35 46748 

50 37427,  66638.  66716,  67763 

7743,  7977 

51     35994.  36112.  38250.  43030.  47840, 
49715,  55252,  58497,  65752.  65764, 

67274 

210.  7743,  12583,  13366 

52 35998,  36004,  36320.  36534.  37030, 

37232.  37428.  37429.  37875.  38129, 
38250,  38423,  38664.  38682.  38683, 
39375,  39377.  39378.  39614^  39617! 
40591,  40592.  41371.  41372.  42939, 
43030,  43202,  43501.  44024,  44264, 
45379.  45926.  47099.  47100,  48453, 


48656,  48657,  48873.  49087,  49090. 
49285.  49426.  49716,  49717.  50465, 
50787.  51074.  51257.  51397.  51631. 
51638.  51651.  51659.  51877.  52401, 
52864.  52902,  53163,  53166.  53174, 
53180.  53692.  53693.  53694.  54747. 
54972.  54975.  54976.  55252.  55253. 
55942.  55943.  56172.  56183.  56491. 
56492.  56649.  56650.  56930.  57343. 
57834,  58497.  58498.  58671.  60242, 
60253.  60671,  64042,  64304,  64307, 
64308,  64647,  65496,  65504,  66003, 
66642,  67274,  67275.  67515,  67516, 

68199 

695.  1420,  2633.  2634,  2636.  2636,  2984. 

2987,  3252,  3253,  3254,  4505,  4514, 
5357,  5361,  5555.  6159.  6160.  6750, 
7193.  7194,  8205.  8412.  8413,  8671, 
9138,  9140,  10000,  10001.  10002, 
10497,  10498,  10500,  10501,  11131, 
11394,  11395,  11405.  12137.  12686. 
13357.  13359.  13846,  13849,  14381, 
14382,  14659,  14843,  15304 

53 65780 

2068.  7743 

55 36012,  66003 

58 65780 

2068.  7743 

59 40161,  46410.  52735 

60 43501. 47840,  49987.  52864,  54377 

960.  1868,  13776,  15304 

61 36326,  47840,  49091 

62 55612 

63 36326.  36835,  43501.  43698.  47840. 

49091,  50586,  55842,  57602,  59849. 
68406.68430 

960.  1869,  2074,  5074,  7977,  9140.  13776. 

16228 

64 41991,  46418,  53886 

69 58158 

70 39617.  41991,  42222,  45379,  46418. 

49091,  49289,  53886.  55949.  60061. 
64042.64651 

7978.  10002.  12778 

71 41991,  46418.  53886 

13478 

72 68340 

5370 


73. 
74., 
75! 
77!, 


..68340 
....5370 
.68340 
....6370 
..68340 
....5370 


.5370 


Note: 
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78 68340 

5370 

79 36535 

80 34775.  42827,  53886 

7197.  11405.  12586.  15074.  15077 

81  33879,  36004,  37875,  39378,  41372, 

41759,  41764,  43501,  47100,  50465, 

53694,  55259,  58498,  64308 

2636.  6665.  7194.  8414.  9140.  10500. 

10501.  11405.  12137.  13359.  14660 

82 37430,  56493,  64042 

85 58022 

6366 

86 37715,  58028 

11138 

89 58028 

200.6366 

90 34778 

14740 

92 6366.  11141 

93 35994.  361 12 

m.-XS. 65268 

122 65268 

123 65268 

11270.  14844 

124 65268 

126 65268 

131 45379,  60672 

13567 

132 54748,  58444,  66007 

136 36328 

14976 

140 54014 

141 10175.  14976 

144 65268 

148 38684 

152 57356 

163 41764,  49427,  55259 

156 57356 

159 41764,  49427,  55259 

180  36329,  36331,  36689,  37233.  37433, 

38423,  38426,  38428,  44269,  50686. 

57356 

5370.6750 

185 37233,  44269 

6750 

186 


194. 


.37233,  50686 

6750 

58499 

.2988 


228 54112 

233 14846 

244 69059 

245 69059 

247 5774S 

268 50787 


260 33881.  41 1 1 1,  43501 

960.  13776 

261    33881,  38684,  41111.  42318,  43501, 

51397 

960.  13776 

262 33881,  41111 

264 33881,41111.43501.50787 

960.  13776.  15304 

265 43501,  50787 

960.  13776.  15304 

266 43501 

960.  13776 

268 33881,  38684,  41111 

10004 

269 33881,41111 

270 43501,  46748,  65268 

960.  13776 

271    33881,  38684,  41111,  42318,  43501, 
46748,  51397,  65268 

960.  13776.  14848 

281 40592,  51875 

300  36858,  37435,  37875,  37877.  39104. 

39383,  40371,  42402,  42404,  43203, 
43205,  44025,  44269,  44275,  46418, 
46749.46753,48657,50788.55260, 
55261,  56194,  56197,  56931,  67678, 
67975.  68695 

5949,  5950.  13568 

302 42318.  51397 

372  43207,  44278,  51322,  51330,  54381, 

55612 

366,  366,  10006 

403 39804 

426 35705 

430 36835 

437 48806,  56650 

441 3849 

501 11270 

721 1305,  5196,  6160 

799 47853,  54383.  67516 

9142.  14848 

TITLE  41 -PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  50— Public  Contracts, 
Department  of  Labor  (Parts  50- 
1-50-999) 

60-201  Authority  citation  revised 

40716 

50-201.1  Redesignated  as  60.201-3; 
new  50-201.1  redesignated 
from  50-206.1 40716 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1996  THROUGH  MARCH  31.  1997 


TrrLE41   Chapter  50-Con. 

50-201.2  Redesignated  as  50.202-4: 
new      50-201.2      redesigrnated 

from  50-206.2 40716 

50-201.3       Redesignated       from 

50.201-1  and  amended 40716 

50-201.4        Redesignated        from 

50.201-2 40716 

50-201.64  Removed 40716 

50-201.101  Removed;  new  50- 
201.101  redesignated  from  50- 

201.102 40716 

50-201.102  Redesignated  as  50- 
201.101:  new  50-201.102  redes- 
ignated from  50-201.103 40716 

50-201.103  Redesignated  as  50- 
201.102;  new  50-201.103  redes- 
ignated from  50-201.104 40716 

50-201.104  Redesignated  as  50- 
201.103;  new  50-201.104  redes- 
ignated from  50-201.105 40716 

50-201.105  Redesignated  as  50- 
201.104:  new  50-201.105  redes- 
ignated from  50-201.106 40716 

50-201.106    Redesignated    as    50- 

201.105 40716 

50-206  Removed 40716 

50-206.1  Redesignated  as  50-201. 1 

40716 

50-206.2  Redesignated  as  50-201.2 

40716 

50-206.3  Removed 40716 

50-206.50  Removed 40716 

50-206.51  Removed 40716 

50-206.52  Removed 40716 

50-206.53  Removed 40716 

50-206.54  Removed 40716 

50-206.55  Removed 40716 

50-206.56  Removed 40716 

Chapter  60— Office  of  Federal 
Controct  Complionce  Pro- 
grams, Equal  Employment  Op- 
portunity, Department  of  Labor 
(Parts  60-1-60-999) 

60-999  Revised 43467 

Chapter  101— Federal  Property 
Management  Regutatioru  (Parts 
101-1-101-99) 

101-11  (Subchapter  B)  Added:  in- 
terim  41001 

101-20.106-1  (b),  (c)  and  (e)  re- 
vised   ^ 1057 


101-35  (Subchapter  F)  Added;  in- 
terim  41003 

101-38  Heading  revised 324 

101-38.001-19  Revised 324 

101-38.104  (b)(2),  (3)  and  (4)(ii)(A) 

through  (E)  revised 324 

101-38.105  (a),  (e).  (h)  and  (i)  re- 
vised  325 

101-38.106  Removed 326 

101-38.200  (f)  and  (g)  revised 326 

101-38.202-2  (b)(1)  revised 326 

101-38.202-4  Revised 326 

101-38.202-5  Revised 327 

101-38.204-1  (h)  through  (v)  redes- 
ignated as  (k)  through  (y); 
(b),  (d),  new  (n),  new  (v),  new 
(w)  and  new  (x)  revised:  new 
(h),  new  (i)  and  new  (j)  added 

327 

101-38.204-4  Revised 327 

101-38.301  Revised 327 

101-38.401-1  Introductory  text  re- 
moved: (a)  introductory  text 
revised:   (c)   redesignated  as 

(b) 328 

101-38.401-2  Introductory  text  re- 
vised: (a)  through  (d)  re- 
moved  328 

101-38.402  (a)  revised 328 

101-38.504  Revised 328 

101-38.701  (a)(1)  revised 328 

101-38.800  (f)  revised 328 

101-38.903  (a)  and  (b)(1)  revised 

328 

101-42—101-49  (Subchapter  H) 
Temporary  regulation  H-29 
added;  eff.  1-15-97  through  1- 

15-98 2022 

101-43.000     Revised:     eff.     8-8-96 

through  12-31-97 41353 

101-43.600—101-43.603  (Subpart 
101-43.6)    Added:    eff.    8-8-96 

through  12-31-97 41353 

101-43.801  (c)  removed:  (d).  (e) 
and  (0  redesignated  as  (c), 
(d)     and     (e):     eff.     8-8-96 

through  12-31-97 41554 

101-46.201-2  (a)  amended:  eff.  8-8- 

96  through  12-31-97 41355 

101-49.001-5  Introductory  text  re- 
vised  60034 


Note: 
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Chapter  105-<?eneral  Services 
Administration  (Parts  105- 
1-10S-999) 

105-70.003  (a)(l)(iv)  and  (b)(l)(ii) 

amended 67235 

105-735  Revised 56403 

Chapter  201— Federal  Information 
Resources  Management  Regu- 
lation (Parts  201-1-201-99) 

Chapter  201  Removed 39359 

201-23  Revised 39082 

Regulation  at  61  FR  39082  eff. 

date  corrected  to  7-26-96 40708 

201-24.202  Removed 39083 

Regiilation  at  61  FR  39082  eff. 

date  corrected  to  7-26-96 40708 

201-39.801-1  Revised:  interim 35685 

201-39.803  Removed:  interim 35685 

201-39.803-1  Removed;  interim 35685 

201-39.803-2  Removed:  interim 35685 

201-39.803-3  Removed;  interim 35685 

Chapter  301— Travel  Allowances 
(Parts  301-1-301-99) 

301-1  Authority  citation  revised 

64998 

301-1.101  (b)(4)  amended 64998 

301-1.202  (a)(5)  and  (b)(6)  amend- 
ed  64998 

301-1.205  (e)  removed 64998 

301-3  Authority  citation  revised 

55577 

301-3.4  (b)(2)(i)  amended 55577 

301-4  Authority  citation  revised 

68159 

301-4.2  (c)(1)  and  (2)  amended 68159 

301-5  Authority  citation  revised 

55578 

301-5.5  (c)  removed 55578 

301-6  Authority  ciutlon  revised 

55578 

301-6.4  (c)  amended 67951 

301-6.5  Removed 67951 

301-6.6  (b)  amended 55578 

301-7  Authority  citation  revised 

68159 

301-7.2  (a)(4)  amended;  (b)(2)  re- 
vised  64998 

(a)(2)  and  new  (3)  revised 68159 

{a)(2)     corrected;     (a)(3)     cor- 
rectly   removed:    (a)(4)    cor- 
rectly redesignated  as  (a)(3) 
6878 


301-7.4  (a)  amended 68159 

301-7.5  (b)  revised:  (c)  removed; 
(d)  and  (e)  redesignated  as  (c) 

and(d) 68159 

301-7.6  (b)(2)  revised 68159 

301-7.7  Revised 68160 

301-7.8  Revised 68160 

301-7.12  (a)(2)(i)  table  revised 59185 

Introductory  text  amended 68160 

301-8  Authority  citation  revised 

55578,68160 

Authority  citation  corrected 

6878 

301-8.3  (b)(2)  revised 68160 

301-8.5  (a)(2)  amended 55578 

(a)(4)  amended 64998 

301-10  Authority  citation  revised 

55578 

301-10.2  (b)(3)(ii)  removed 55578 

301-11  Authority  citation  revised 

55578,68161 

Authority  citation  corrected 

6878 

301-11.2  (b)  removed 64998 

301-11.3  (c)  revised 5557s 

301-11.4  (a)  heading,  (b)  and  (c) 

revised;  (d)  added 55578 

301-11.5  (c)(3)  amended 5SS78 

(a)(2)  and  (3)  revised 68161 

301-11.6  (b)(16)  amended 68161 

301-17  Authority  citation  revised 

64998 

301-17.2  (d)  removed:  (e)  and  (f) 

redesignated  as  (d)  and  (e) 64998 

301-17.3  Removed 64998 

301-17.4  Removed 64998 

Chapter  301  Appendix  A  amended 

40524 

Appendix  A  revised 59185 

Appendix  A  corrected 65635 

Appendix  A  corrected 6041 

Appendix  A  amended 13342 

Chapter  302-Relocation 
Allowances  (Parts  302-1—302-99) 

302-1  Authority  citation  revised 

10709.  13756.  13768.  13794 

302-1.3  (a)(2)  revised 13771 

302-1.7  (a)  amended 13756 

(a)  amended 13768 

302-1.14  (a)(3)(iii)  revised 13756 

(a)(3)(ii)  revised 13768 

(a)(3)(vl)  revised 13794 

302-1.15  Added 10709 

302-1.200—302-1.212    (Subpart    C) 

Added 13771 
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TITLE  41    Chapter  302-Con. 

302-1.300—302-1.302    (Subpart    D) 

Added 13774 

302-2  Authority  citation  revised 

10709 

302-2.1  Revised 68161 

302-2.2  (b)  introductory  text  re- 
vised  68161 

302-3  Authority  citation  revised 

10709 

302-4  Revised 13768 

302-5  Revised 13756 

302-6  Authority  citation  revised 

13765 

302-6.1    (fX2)    introductory    text 

revised 13765 

302-6.2  (g)(1)  and  (2)  amended 55578 

(e)  and  (g)  revised 13765 

302-7  Authority  citation  revised 

10709 

302-8  Authority  citation  revised 

10709 


302-9  Authority  citation  revised 

10709 

302-10  Revised 13794 

302-11  Authority  citation  revised 

8173,  10709 

302-11.7  (c)  and  (d)  revised 10709 

302-11     Appendixes     A     and     B 

amended 8174 

Appendix  C  amended 8175 

Appendix  D  amended 8176 

302-12  Revised 13766 

302-14  Added 13762 

302-15  Added 13762 

Proposed  Rules: 

51-3 14660 

51-4 14660 

51-6 14660 

60-1—60—999  (Ch.  60) 6690 

60-250 50080.55613 

105-60 14081 

109-1—109-99  (Ch.  109) 48006 


Note:  loWtac»  pog*  numbwt  Indteot*  1996  changM. 
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TITLE  42-PUBLIC  HEALTH 

Chapter  l-PuWIc  Health  Service. 
Department  of  Health  and 
HurDan  Services  (Parts  1—199) 


Page 

50.604  Correctly  added;  CFR  cor- 
rection  56681 

50.605  Correctly  added;  CFR  cor- 
rection  56632 

50.606  Correctly  added;  CFR  cor- 
rection   56682 

52  Authority  citation  revised 55105 

52.1  Revised 55105 

52.2  Re  vised 55105 

52.3  Revised 55105 

52.4  Revised 55105 

52.6  (a)  amended;  (b)  through  (e) 

redesignated  as  (c)  through 
(f);  new  (b)  added;  new  (c)(2) 
and  new  (d)  revised ...55105 

52.8  Revised 55106 

52.9  Heading  revised 55106 

52a  Authority  citation  revised 55108 

52a.l  Revised 55108 

52a.2  Amended 55108 

52a.3  (a)  and  (b)  revised 55109 

52a.7  Revised 55109 

52a.8  Amended;  heading  revised 

55109 

52a.9  Revised 55110 

54a  Removed 55108 

57.101—57.112    (Subpart    B)    Re- 
moved  65478 

57.2405  (c)  revised 51788 

63a  Added 55111 

65a  Added 55114 

67  Revised 12908 

72  Authority  citation  revised 55197 

72.6  Added 55197 

72.7  Added 55199 

72  Appendix  A  amended 55199 

100  Authority  citation  revised 7687 

100.3  (a)  table,  (b)(2)(l),  (6)  and  (c) 

revised;    (bK7)    through    (11) 

added 7688 

(b)(10)  corrected 10626 

Chapter  IV-Health  Care  Financ- 
ing Administration.  Departntent 
of  Health  and  Human  Services 
(Parts  400-499) 

401  Authority  citation  revised 63748 

Technical  correction 69034 

note:  Botdtac*  pog*  numbws  tnOccH  1996  changM. 


401.601  (d)(1)  and  (2)(iii)  amended 

63748 

401.607  (d)(1)  amended 63748 

403.310  (a)  amended 63748 

405  Technical  correction 69034 

405.370—405.376         Undesignated 

center  heading  revised 63745 

405.370  Redesignated   as  405.371;  - 
new  405.370  added 63745 

405.371  Redesignated  as  405.372; 
new  405.371  redesignated 
from  405.370 63745 

Revised 63746 

405.372  Redesignated  as  405.373; 
new  405.372  redesignated 
from  405.371 63745 

Revised 63746 

405.373  Redesignated  as  405.374; 
new  405.373  redesignated 
from  405.372 63745 

Revised 63747 

405.374  Redesignated  as  405.376; 
new  405.374  redesignated 
from  405.373 63745 

Revised 63747 

405.375  Redesignated  as  405.377 63745 

Added 63747 

405.376  Redesignated  as  405.378; 
new  405.376  redesignated 
from  405.374 63745 

Heading,  (a),  (e)  heading  and 
(f)  heading  revised 63747 

405.377  Redesignated  from  405.375 
63745 

Revised 63747 

405.378  Redesignated  from  405.376 
63745 

405.705  (d)  amended 63749 

405.1801  (a)(4)  amended 63749 

405.1803  (c)  revised 63748 

410  Technical  correction 7946 

410.32  (a)  and  (b)  redesignated  as 
(d)  and  (e);  new  (a),  new  (b) 

and  (c)  added 59554 

411.28  (b)  amended 63749 

412  Technical  correction 66919 

412.63  Regulation  at  61  FR  46224 

eff.  10-1-96 51217 

412.105  Regulation  at  61  FR  46224 

eff.  10-1-96 51217 

412.246  Regulation  at  61  FR  46224 

eff.  10-1-96 51217 

412.302  Regulation  at  61  FR  46224 

eff.  10-1-96 51217 

413  Technical  correction 66919 
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TITLE  42  Chopfef  IV-Con. 

413.1  (aXDdiXC)  through  (J)  re- 
desigmated  as  (a)(l)(ii)(D) 
through  (K);  new  (a)(l)(ii)(C) 

added 31 

413.5  (c)(3)  removed 63748 

413.20  (e)  amended 63749 

413.24  (f)(4)(i)  through  (iv)  redes- 
ignated as  (f)(4)(li)  through 
(V);  new  (f)(4)(i)  added:  new 
(n(4)(ii)  through  (v)  revised 

31 

413.40  Regulation  at  61  FR  46225 

eff.  10-1-96 51217 

413.53  (a)(l)(li)  Introductory  text. 
(C)     and     (2)     revised;     (b) 

amended 51616 

Corrected 56631 

413.86  Regulation  at  61  FR  46225 

eff.  10-1-96 51217 

413.90  (b)(2)  revised 63746 

413.114  (c)(1)  revised;  (c)(2)  re- 
moved; (cX3)  redesignated  as 

(c)(2) 51616 

413.153  (a)(l)(ii)  and  (bK2)  revised 

63746 

(aXl)(iii)  amended 63749 

415  Technical  correction 7946 

415.152  Amended 59554 

415.174  (a)(4Xiii)  amended 59554 

417.479  (b),  (O  introductory  text. 
(5).  (gKlXiv).  (2Xii), 

(hXlXiv).  (V)  and  (2)  revised; 

(gX2Xiii)  removed 69049 

431.407  (aH2)  and  (b)  revised;  (d) 

added 56143 

434.44  (aXl)  revised 69050 

434.70  (a)(3)  revised 69050 

435.1003     Heading     revised;     (c) 

added 1685 

440.40  Heading  revised;  (c)  added 

59186 

447.31  (a)  amended 63749 

489  Technical  correction 66919 

489.27  Regulation  at  61  FR  46225 

eff.  10-1-96 51217 

493.1834  (iXlXii)  amended 63749 

Chapter  V— Offico  o(  Inspector 
Generoi-Healtt)  Core,  Depart- 
ment of  Heaitti  and  Human 
Services  (Parts  1000—1999) 

1003.103  (c)  revised 52301 

1008  Added;  interim 7357 


Proposed  Rules: 


68a. 


.5053 


121 56156 

400-499  (Ch.  IV) 66697 

3563 

413 14851 

484 11004.  11005.  11035.  11953 

1001 69060 

TITLE  43-PUBUC  LANDS: 
INTERIOR 

Subtitle  A— Office  of  ttie  Secretary 
of  tt>e  Interior  (Parts  1-199) 

10.12  Added;  interim 1821 

12  Authority  citation  revised 66667 

12.700  Revised 66667 

12.705  Amended 66666 

12.710  (a),  (b)  and  (c)  revised 66666 

CtYopter  I— Bureau  of  Reclama- 
tion, Department  of  ttie  Interior 
(Parts  200-499) 

426  Revised;  eff.  1-1-98 66805 

426.10  (e)  amended;  (g)  removed; 

(n)  through  (q)  added 66626 

427  Added;  eff.  1-1-98 66625 

Ctiapter  II— Bureau  of  Land  Man- 
agement, Department  of  tt>e  In- 
terior (Parts  1000-9999) 

3800  Authority  citation  revised 

9099 
3809.(^1—3809.6     (Subpart     3809) 
Authority  citation  removed 

9099 

3809.0^9  Added 9099 

3809.1-8  Removed 9100 

3809.1-9  Revised 9100 

3809.3-1  (b)  revised 9102 

3809.1^2  (e)  revised;  (f)  added 9103 

4180.2  (f)   introductory   text   re- 
vised  59635 

4750.4-2  Revised 5339 

5470  Authority  citation  revised 

53661 

5475.0-3—5475.7  (Subpart  5475)  Re- 
moved  53661 


Proposed  Rules: 


418 64632 

7201 
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426 66627 

7431 

1300 56643 

1600 54120.  56160.  56643 

1780 55843 

1810 56643.67517 

1820 54120,56160 

1840 54120.58160 

1850 54120.58160 

I860 54120,  58160.  56643 

1880 54120.  58160,  56843 

2090 54120.  56496.  56160.  56643 

2200 54120.  58160.  56643.  64656 

2210 64655 

2240 64656 

2250 64656 

2270 64656 

2300    54120.  58160.  56643 

2360 54977,56643 

2400 55843 

2450 5.4120 

2520 54120,  56160.  56643 

2530 53557 

2540 54120,56160 

2560 54120,56160 

2610 55543 

2620 54120,  56160,  56500 

2640 54120,56643 

2650 54120,56643 

2710 56643 

2720 54120.  56160,  56643 

2740 56643 

2760 51666 

2800    54120.  57605,  56160,  56643,  66006 

2636 

2810 54120,  56160.  56643 

2880 54120.  56160.  56643 

2910 54120.  56160.  56843 

2920    54120,  57605,  56160,  56643,  66006 

2636 

3000 54120,  56160,  56643 

3100 54120.  56651,  56160,  56643 

1705 

3120 54120.56160 

3130 ., 56643 

3150 54120.  56160.  56643 

3160 54120,  56160,  56643 

3180 54120,56160 

3200 52736.  54120.  56160,  56643 

3210 52736 

3220 52736 

3240 "."..".'.""'.iM736','54'i2b,' 56160 

3250 52736.  54120.  56160.  56643 

3280 52736.  54120.  56160,  56643 

3280 54120,  56160 

3400 6910 


3410 54120.56160 

6910 

3420 54120.  56160,  56643 

6910 

3430 54120.56160 

3440 6910 

3450 54120.56160 

6910 

3460 55543 

6910 

3470 54120.56160 

6910 

3480 54120.  56160.  56643 

6910 

3500 54120,  54364,  56160,  56643 

5373 

3510 54120,  54364,  56160 

5373 

3520 54120.  54364,  56160 

5373 

3530 54120,  54364,  56160 

5373 

3540 54120,  54364,  56160 

5373 

3550 54120.  54364.  56160 

5373 

3560 54120,  54364,  56160 

5373 

3570 54354 

5373 

3590 54120.  56160,  56643 

3600 55543 

3710 54120.56160 

3730 54120.58160 

3740 51667.  54120.  56160 

3800 54120.  58160.  56643 

3810 51667,  54120.  56160 

3820 51667,57637 

3830 54120.  58160.  56643 

3870 54120.56160 

4100 57605,  56643,  66006 

2636 

4200 54120,  56160,  56643 

4300   54120,  56497,  57605,  56160,  56643. 

66008 

2636 

4700    54120.  57605.  56160.  56643.  66008 

2636 

5000 54120.56160 

5040 56501 

5400 56643 

5460 , 57605.66006 

2636 

5470 54120,56160 

5510 54120,  57605,  56160.  66008 

2636 


Note: 
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TITLE  43   Proposed  Rules: -Con. 

6300 66966 

7203 

6400 56451 

8200 57605.  58843.  66008 

2636 

8340 57605.  58843.  66008 

2636 

8350 57605.66008 

2636 

8360 57605.  58843.  66008 

2636 

8370 54120.  57605.  58160.  66008 

2636 

8560 57605.  58843.  66008,  66968 

2636.  7203 

9180 54120.58160 

9210 57605.  58843.  66008 

2636 

9230 54120.58160 

9260 57605.66008 

2636 

TITLE  44-EMERGENCY  MAN- 
AGEMENT AND  ASSISTANCE 

Chapter  I— Federal  Emerger>cy 
Management  Agency  (Parts 
0-399) 

61  Appendix  A(l)  amended 8397 

Appendix  A(2)  amended 8398 

Appendix  A(3)  amended 8399 

62.23  Revised;  eff.  10-31-96 51219 

62  Appendix  B  revised;  eff.  10-31- 

96 51221 

64.6  Table  amended. .51227.  51229.  54564. 

57572.  59339 

Table  amended 1686,  1689,  4916.  5535, 

8177.  9373.  13342 

65.4  Table  amended;  interim 54566. 

60038 
Table  amended 54568.  60035. 66924. 

66926 

Table  amended;  interim 3224.  6879. 

9686 

Table  amended 3227,  6881,  9688 

(c)  revised 5736 

65.5  Heading  and  (d)  revised 5736 

65.6  (g)  revised 5736 

65.8  Revised 5736 

65.9  Heading  and  (h)  revised 5736 

67.11  Flood  elevation  determina- 
tions  54574.  60041.  66927 

Flood  elevation  deterinations 

3229,  6884,  9690 

70  Authority  citation  revised 5736 


70.9  Revised 5736 

72  Authority  citation  revised 5736 

72.1  Revised 5736 

72.2  Revised 5737 

72.3  Revised 5737 

72.4  Revised 5737 

72.5  Revised 5738 

72.6  Revised 5738 

72.7  Revised 5738 

78  Added;  interim 13347 

Proposed  Rules: 

67 54593.  60062.  66974 

2989.  3260,  6910.  9722 

206 55122.  55123.  55262 

5957 

TITLE  45-PUBLIC  WELFARE 

Subtitle  A— Department  of  Healtti 
and  Human  Services.  General 
Administration  (Parts  1  —  199) 

6  Removed 54744 

8  Removed 54744 

46  Waiver 51531 

79  Authority  citation  revised 52301 

79.3  (aKl)  and  (bMD  revised 52301 

Ctiapter  li— Office  of  Family  As- 
sistance (Assistance  Programs), 
Administration  for  Ctiildren  and 
Families,  Department  of  Healtti 
and  Human  Services  (Parts 
200-299) 

205  Authority  citation  revised 58143 

205.50  (a)(4)  introductory  text 
and  (i)  revised;  (a)(4)(iv)  and 
(b)  added 58143 

Ct>apter  III— Office  of  Ct>lld  Sup- 
port Enforcement  (Ctiild  Support 
Enforcement  Program),  Admin- 
istration for  Children  and  Fami- 
lies, Department  of  Health  and 
Human         Services  (Parts 

300-399) 

301.1  Amended 67240 

301.15  (a)(1)  and  (e)  amended 67240 

302.15  (b)  removed;  (a)  introduc- 
tory text.  (1)  introductory 
text,  (i)  through  (vli)  and  (2) 
redesignated  as  introductory 


Note: 
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text,   (a)  introductory  text. 

(1)  through  (7)  and  (b) 67240 

302.33  (c)(1)  and  (e)  removed; 
(c)(2)  and  (3)  redesignated  as 
(c)(1)  and  (2) 67240 

302.34  (a)  amended;  (b)  removed 
67240 

302.36  (a)  Introductory  text 
amended;  (a)(1)  through  (5) 
removed 67240 

302.37  Removed 67241 

302.54  (a)  removed;  (b)  and  (c)  re- 
designated   as    (a)    and    (b); 

new      (a)(2)     revised;      new 

(b)(l)(i)  amended 6724 

302.80  (a)  amended 6724 

302.85  (a)(2)  amended.. 6724 

303.10  Removed 6724 

303.31  (b)(6)  and  (7)  amended 6724 

303.73  Revised 67U 

303.100  (g)(3)  amended 6724 

304.10  Amended 6724 

304.20  (b)(l)(ili),   (vl).   (3)(iv).   (8) 

and  (11)  amended 6724 

304.23  (g)  amended 6724 

304.95  Removed 4724 

306  Removed 4724 

307.5  (a)  amended 6724 

307.15  (b)(2)  amended 6724 

Chapter  VI— National  Science 
Foundation  (Parts  600—699) 

672  Authority  citation  revised 59027 

672.24  Added 59027 

680  Authority  citation  revised 59837 

Heading  revised;  interim 59837 

680.10-680.13    (Subpart    A)    Re- 
vised; interim 59837 

680.20  Removed;  new  680.20  redes- 
ignated from  680.21;  interim 
59839 

680.21  Redesignated  as  680.20;  in- 
terim  59839 

681  Removed;  interim... 59839 

682  Removed;  interim 59839 

683  Removed;  interim 59839 

684  Removed;  interim 59839 

Chapter  Vlll-Offlce  of  Personnel 
Management  (Parts  800—899) 

801  Appendix  A  amended 64999 

Note: 


Chapter  XIII— Office  of  Human 
Development  Services,  Depart- 
ment of  Health  and  Human 
Services  (Parts  1300-1399) 

1301  Authority  citation  revised 

57225 

1301.31  Revised:  eff.  1-1-98 57225 

1303.14  (b)(4)  revised;  eff.  1-1-98 

57226 

1304  Revised;  eff.  1-1-98 57210 

1304.20  0MB  number  pending 57212 

1304.22  OMB  nuinber  pending 57214 

1304.23  OMB  number  pending 57215 

1304.40  OMB  number  pending 57216 

1304.50  OMB  number  pending 57219 

1304.51  OMB  number  pending 57222 

1304.60  OMB  number  pending 57225 

1305.1  Amended;  eff.  1-1-98 57226 

1305.3  Heading,  (b)  introductory 

text,   (c)  introductory  text. 

(d)  and  (f)(1)  revised;  eff.  1-1- 

98 57226  ' 

1306  Authority  citation  revised 

57226 

1306.1  Revised;  eff.  1-1-98 57226 

1306.20  (a)   through  (e)  redesig- 
nated as  (b)  through  (f);  new 

(a)  added;  eff.  1-1-98 57226 

1306.21  Revised;  eff.  1-1-98 57226 

1306.30  (c)  revised;  eff.  1-1-98 57226 

1306.33  (cK3)  revised;  eff.  1-1-98 

57227 

1308.6  (b)(1)  revised;  eff.  1-1-98 57227 

1311  Added 1400 

1355—1357  (Subchapter  G)  Head- 
ing revised 58653 

1355.10  Revised 58653 

1355.20  (a)  amended 58653 

1355.21  (c)  revised 58654 

1355.25  Added 55654 

1355.30  Revised 58654 

1356.10  Revised 58656 

1356.80  Added 58655 

1357.10  Revised 58665 

1357.15  Revised    (OMB    number 
pending) 58666 

1367.16  Added     (OMB     number 
pending) 58659 

1357.20  Revised 58660 

1357.30  Revised 58660 

1357.32  Added 58661 

1357.40  Revised 58661 

1357.50  Added 58662 

1386.30  (f)(4)  correctly  designated 

51751 
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TITLE  45 

Chapter  XVI— Legal  Services 
Corporation  (Ports  1600—1699) 

1610  Revised 63752 

Revised;  interim 12102 

1611  Appendix  A  revised 12752 

1617  Revised 63755 

1632  Revised 63756 

1633  Revised 63758 

Ct^apter  XXI— Commission  on 
Fine  Arts  (Parts  2100-2199) 

2101  Revised 4646 

2102  Revised 4647 

2103  Revised 4649 

Proposed  Rules: 

16 10009 

74 10009 

75 10009 

95 10009 

163fl 14382 

TITLE  46-SHIPPING 

Ctiapter  I— Coast  Guard,  Depart- 
ment of  Transportation  (Parts 
1-199) 

8  Added;  interim 68517 

Reflation  at  61  FR  68517  eff. 

date  corrected  to  12-27-97 3335 

8.120  (b)  corrected 3335 

8.130  (a)(4)  and  (5)  corrected 3335 

8.320  (b)(9)  corrected 3335 

10.305  Revised 11303 

10.306  Revised 11304 

10.480  Revised 11305 

14  Revised 56637 

16.207  Revised 66613 

28  Authority  citation  revised 57272 

28.50  Amended;  interim 57272 

Reg\ilation  at  61  FR  57272  eff. 

date  delayed  to  3-20-97 68161 

28.60  Added:  interim 57273 

Regulation  at  61  FR  57273  eff. 

date  delayed  to  3-20-97 68161 

28.65  Added;  interim 57273 

Regrulation  at  61  FR  57273  eff. 

date  delayed  to  3-20-97 68161 

28.80  (aX2)  and  (d)(1)  revised;  in- 
terim  57273 

RegiUation  at  61  FR  57273  eff. 

date  delayed  to  3-20-97 68161 

28.120  Revised;  interim 57273 


Regulation  at  61  FR  57273  eff. 

date  delayed  to  3-20-97 68161 

Table  corrected 68162 

28.225  (a)(3)(i)  amd  (ii)  revised; 

interim 57275 

Regrulation  at  61  FR  57275  eff. 

date  delayed  to  3-20-97 68161 

28.270  (c)  revised;  interim 57275 

Regulation  at  61  FR  57275  eff. 

date  delayed  to  3-20-97 68161 

28.275  Added;  interim 57275 

Regulation  at  61  FR  57275  eff. 

date  delayed  to  3-20-97 68161 

28.320  (b)  revised;  interim 57275 

Regulation  at  61  FR  57275  eff. 

date  delayed  to  3-20-97 68161 

28.380  (j)  revised;  interim 57275 

Regulation  at  61  FR  57275  eff. 

date  delayed  to  3-20-97 68161 

28.555  (c)  and  (d)  revised;  interim 

57276 

Regulation  at  61  FR  57276  eff. 

date  delayed  to  3-20-97 68161 

31  Authority  citation  revised 68521 

31.01-3  Added;  interim 68521 

Regulation  at  61  FR  68521  eff. 

date  corrected  to  12-27-97 3335 

32.22T-1      Added;      eff.      4-28-97 

through  4-28-99 14830 

61.20-17  (f)(2)  corrected 52497 

71  Authority  citation  revised 68521 

71.15-5  Added;  interim 68521 

Regulation  at  61  FR  68521  eff. 

date  corrected  to  12-27-97 3336 

91  Authority  citation  revised 68521 

91.15-5  Added;  interim 68521 

Regulation  at  61  FR  68521  eff. 
date  corrected  to  12-27-97 3335 

107  Authority  citation  revised 68521 

107.205  Added;  interim 68521 

Regulation  at  61  FR  68521  eff. 
date  corrected  to  12-27-97 3335 

108  Policy  statement 51789 

110  Policy  statement 51789 

111  Policy  statement 51789 

112  Policy  statement 51789 

113  Policy  statement 51789 

125.160  Amended 66616 

150  Appendix  I  corrected:  CFR 

correction 58143 

161  Policy  statement 51789 

190.01-3  (a)  corrected 52497 

197.510  (a)  corrected 52497 

199.10     (l)(l)(i),     (ii)     and     (ill) 

stayed;  interim 7361 
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2.. 

3.. 
4... 
6.. 
7... 
10. 


Ct)apter  II— Maritime  Administra- 
tion, Department  of  Transpor- 
tation (Parts  200-399) 

221.61  Revised 56901 

295  Added 53862 

Comment  period  extension 58663 

349  Added 5159 

Ctiapter  IV— Federal  Maritime 
Commission  (Parts  500—599) 

501.3  (1)  revised 51231 

501.4  (c)  revised 51231 

(e)  revised;  (h)  removed 66617 

501.5  (i)  introductory  text  and  (6) 
introductory  text  revised 51231 

(e)  and  (h)  amended;  (g)  revised 
66616 

501.26  (a),  (d)  and  (p)  removed;  (1) 
introductory  text  and  (m) 
amended 66617 

501.28  (b)  revised 51231 

501.41  (a)  amended;  (d)  revised 51231 

501  Appendix  A  amended 51231 

502  Authority  citation  revised 51233 

Authority  citation  revised 6132 

502.27  (a)(2)  amended 6132 

502.41  Amended 66617 

502.42  Revised „.51233 

502.67  Removed 66617 

502.68  (f)(1)  amended 51233 

502.74  (b)  amended.... 66617 

502.111  (b)  amended 66617 

502.114  (c)  amended 66617 

502.118  (b)(5)  amended 66617 

502.155  Revised 66617 

502.221  (c)  amended 51233 

502.227  (a)(6)  amended 66617 

502.271  (b)  removed 66617 

502.604  (g)  amended 51233 

502.601—502.605  (Subpart  W)  Ap- 
pendix A  amended 51233 

504.4  (a)(5),  (9)  and  (22)  amended; 
(a)(8).  (17)  and  (21)  removed 

66617 

506  Added 52705 

510  Authority  citation  revised 6132 

510.12  (a)(2)  amended 6132 

514.1  (d)(1)  amended;  (dX2)  re- 
vised  66617 

514.2  Amended 66617 

514.3  (a)(1).  (8)(ii)  and  (e)  amend- 
ed; (a)(3).  (5).  (6)  and  (10)  re- 
moved; (a)(7)  introductory 
text,  (b)(3)  and  (5)  revised 66618 

514.7  (m)(3)  revised 51233 

Note:  Botdtoc*  pog*  numbw*  IncRcal*  1996  changM. 


514.9  (b)(l)(i)(B).  (9)(i)(B)  and 
(24)(ii)(B)  removed:  (b)(7)  re- 
vised; (b)(l)(i)(A)  and 
(9)(i)(A)  redesignated  as  (l)(i) 

and(9)(i) 66618 

552  Removed 66618 

560  Removed 66618 

572.701  (a)  reinstated 328 

572.702  Reinstated 328 

572  Appendixes  A  and  B  amended 

64823 

583.4  Concluding  text  amended 51233 

586.2  Added 970Q 


Proposed  Rules: 


58804 

58804 

58804 

58804 

58804 

.56199.  58804,  66642 
.5197 


12 56199,  58804 

5197 

15 58804,  66642 

.5197 


16. 
24., 
25.. 
26.. 
28.. 
30.. 
31.. 
32.. 
34.. 
35.. 
39.. 
50.. 
56.. 
58.. 
61.. 
63.. 
67.. 


69. 
70., 
71., 
72.. 
76.. 
77.. 
78.. 
80.. 
90.. 
91.. 
92.. 
93.. 


...58804 

...58804 

...58804 

...58804 

...58804 

...58804 

...58804 

...58804 

...58804 

...58804 

...58804 

...58804 

.58804 

,58804 

.58804 

.58804 

58359 

.58804 

.58804 

.58804 

.58804 

.58804 

58804 

.58804 

.58804 

.58804 

58804 

58804 

58804 

58804 


126 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1996  THROUGH  MARCH  31,  1997 


TITLE  46  Proposed  Rules:— Con. 

95 58804 

96 58804 

97 58804 

105 58804 

108 58804 

109 58804 

147A 58804 

148 58804 

150 58804 

151 58804 

153 58804 

154 58804 

159 58804 

160 58804 

164 58804 

166 58804 

167 58804 

168 58804 

170 58804 

172 58804 

188 58804 

189 58804 

193 58804 

195 58804 

196 58804 

197 58804 

382 9143 

384 55*14.  67764 

552 55263 

586 58160,  68200 

TITLE 
47-TELECOMMUNICATION 

Chapter  I— Federal  Communica- 
tions Commission  (Ports  0—199) 

Chapter  I  Clarification  and  in- 
terpretation  7690 

0.5  (a)(8)  removed;  (a)(8)  through 
(9)  redesigrnated  as  (a)(8) 
througrh    (14):    (b)    and    (c) 

amended 4170 

0.31  (m)  amended 4170 

0.41  (h)  amended 4170 

0.61  (c)  amended 4170 

0.91  (d)  amended 4170 

Introductory  text  revised;  (h) 
removed;  (i).  (j)  and  (k)  re- 
designated as  (h),  (i)  and  (j) 

8401 

0.101  (g)  amended 4170 

Revised 8401 

0.161  Removed 4170 

0.201   (a)  introductory  text  and 

(3)  amended;  (aK2)  revised 4170 


0.204      (c)(1)      removed;      (c)(2) 
through  (6)  redesignated  as 

(c)(1)  through  (5) 4170 

0.321  Revised 8401 

0.341  (c)  revised 4170 

0.361  Removed 4170 

0.362  Removed 4170 

0.363  Removed 4170 

0.365  Removed 4170 

0.367  Removed 4170 

1  Authority  citation  revised 52899 

Technical  correction 63758 

Petitions  for  reconsideration 

66931 

Petitions  for  reconsideration 

12959 

1.4  (b)  introductory  text  amend- 
ed  4170 

1.28  (c)(3)(il)  amended 4170 

1.51  (a)(2)  removed;  (a)(3)  and  (4) 
redesignated  as  (a)(2)  and  (3) 

4170 

1.80   (a)   introductory    text.    (4), 
concluding    text,    (b)(1),    (2) 
and  (3)  revised;  (b)(5)  added 
4918 

1.101  Amended 4170 

1.102  (a)(1)  amended 4170 

1.104  (a)  amended 4170 

1.106  (a)(1)  amended 4170 

1.115   (b)(5)   removed;    (d).    (e)(3) 

and  (0  revised:  (e)(1)  amend- 
ed  4170 

1.209  Amended 4171 

1.229  (f)  amended 4171 

1.244  (c)(4)  amended;  (d)  revised 
4171 

1.245  (b)(4).  (5)  and  (6)  amended 
4171 

1.271  Revised 4171 

1.273  Amended 4171 

1.277  (f)  amended 4171 

1.291  (a)(2)  removed;  (a)(3),  (4) 
and  (5)  redesignated  as  (a)(2), 
(3)  and  (4);  new  (a)(4),  (d)  and 
authority    citation    revised; 

(c)(3)  amended 4171 

1.296  Authority  citation  revised 

4171 

1.301  (c)(6)  amended 4171 

1.302  (b)  amended;  (f)  revised 4171 

1.311  (d)  amended 4171 

1.773   (a)(2)(i)   through   (iv)   and 

(bXlKi)  through  (v)  redesig- 
nated as  (a)(2Kii)  through  (v) 
and    (b)(l)(ii)    through    (vi); 
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new  (a)(2)(i)  and  new  (b)(l)(i) 
added:  (a)(4)  and  (b)(3)  re- 
vised   5777 

1.1307  (b)(4)  introductory  text  re- 
vised   3240 

(b)(2)  revised 4655 

(b)(1)  revised;  Table  1  and  (b)(2) 

amended 9664 

1.1319  (a)(2)  amended 4171 

1.2103  (a)  and  (b)  revised 13642 

1.2105  (a)(2)  revised 13643 

1.2106  (b)  revised 13543 

1.2107  (b)  and  (c)  revised 13543 

1.2109  (a)  and  (b)  revised 13544 

1.2110  (b)(2),  (e)(1),  (2)  and  (3)  in- 
troductory text  revised 13644 

1.5000—1.5007  (Subpart  T)  Added 

52899 

Correctly  designated:   nomen- 
clature corrected 57335 

1.5000  Correctly  designated 57335 

1.5001  Correctly  designated 57335 

1.5002  Correctly  designated 57335 

1.5003  Correctly  designated 57335 

1.5004  Correctly  designated 57335 

1.5005  Correctly  designated 57335 

1.5006  Correctly  designated 57335 

1.5007  Correctly  designated 57335 

2  Technical  correction 63758 

Petitions  for  reconsideration 

12959 

2.106  Table  amended 52303 

Table  amended 9654 

2.803  Revised 10468 

2.805  Removed 10470 

2.806  Removed 10470 

2.807  Introductory  text  revised 
10470 

2.809  Removed 10470 

2.811  Revised 10470 

2.813  Revised 10470 

2.815  (d)  and  (e)  revised ......10470 

2.901  (a)  and  (b)  amended 10470 

2.903  Removed 10470 

2.909  (a)  and  (b)  amended;  (c)(3) 

and  (d)  added 10470 

2.913  (a)  revised 10470 

2.915  (a)  introductory  text  and 

(c)  amended 10470 

2.917  (d)  removed 10470 

2.924  Revised 10470 

2.925  (b)(4).  (d)  introductory  text 
and  (f)  revised;  (g)  removed 
10470 

2.926  (e)  amended 10471 


2.927  (a)  and  (b)  revised;  (d)  re- 
moved  10471 

2.929  (b)(1)  revised 10471 

2.931  Revised 10471 

2.932  (f)  added 10471 

2.933  (a),  (b)(7)  and  (c)  revised 10471 

2.934  Amended 10471 

2.936  Revised '. 10471 

2.938  Re  vised 10471 

2.941  Revised 10472 

2.953  Heading,  (a),  (b)  and  (d)  re- 
vised  10472 

2.954  Revised 10472 

2.955  (a)  introductory  text  and 

(3)  revised 10472 

2.956  Revised 10472 

2.957  Removed 10472 

2.961—2.969  Undesignated  center 

heading  removed 10472 

2.961  Removed 10472 

2.963  Removed 10472 

2.965  Removed 10472 

2.967  Removed 10472 

2.969  Removed 10472 

2.975  (b)  and  (g)  revised 10473 

2.979  Removed ; 10473 

2.983  (h)  removed;  (i)  amended 10473 

2.1003  Removed 10473 

2.1005  (a),  (c)  introductory  text. 

(4)  and  (d)  revised 10473 

2.1033    (b)(10)    removed;     (bXll) 

amended 10473 

2.1045  Removed 10473 

2.1091   (c)  and  (d)  introductory 

text  revised 4655 

(c)  amended 9658 

2.1093  (c)  revised 4655 

(c)  amended 9658 

2.1300  Revised „ 10473 

11.31  (c)  revised 54952 

15  Technical  correction 63758 

15.17  (a)  revised 4665 

15.205  (a)  table  amended 4655 

15.321  (g)  added 55926 

15.401—15.407  (Subpart  E)  Added 

4656 

19  Revised Ml  12 

20  Petitions  for  reconsideration 

66931 

Petitions  for  reconsideration 
4020 

20.5  (a)(4)  and  (5)  revised 55580 

20.6  Note  3  correctly  designated 
51233 
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TITLE  47  Chapter  I -Con. 

21.4  (d)  and  (f)  removed;  (e)  and 
(g)  redesignated  as  (d)  and 

(e) 555M 

22  Authority  citation  revised 58U9 

Petitions  for  reconsideration 

4020 

Order 9103 

22.5  (bX3)  and  (4)  revised 55580 

22.99  Amended 54098 

Amended 11628 

22.101—22.169  (Subpart  B)  Head- 
ing revised 11629 

22.101—22.169  Undesignated  cen- 
ter heading  added 11629 

22.105  Introductory  text,  amend- 
ed; Table  B-1  revised 54098 

22.115  (a)  introductory  text  re- 
vised  11629 

22.123  (e)(1)  and  (2)  revised 11629 

22.129  (e)  added 11629 

22.131    (c)(4)(ll)(A)    and    (B)    re- 
vised; (d)(2)(v)  added 11629 

22.165  (d)(1)  revised 11629 

22.201—22.227   Undesignated  cen- 
ter heading  added 11629 

22.201  Added 11629 

22.203  Added 11629 

22.205  Added 11629 

22.207  Added 11630 

22.209  Added 11630 

22.211  Added 11630 

22.213  Added 11630 

22.215  Added 11630 

22.217  Added 11630 

22.219  Added 11630 

22.221  Added 11631 

22.223  Added 11631 

22.225  Added 11632 

22.227  Added 11633 

22.313  (aX4)  and  (5)  revised:  (aK6) 

added 11633 

22.317  Amended 54099 

22.352  Introductory  text  revised 

11633 

22.355  Revised 54099 

22.357  Revised 54099 

22.369  (c)(2)  amended 54099 

22.409  (h)(2)  amended 54099 

22.503  Added 11633 

22.507  Note  removed 54099 

Revised 11634 

22.509  (c)  amended 54099 

22.529  Revised 11635 

22.531—22.559  Undesignated  cen- 
ter heading  revised 11635 


22.531  Heading  and  introductory 

text  revised;  (f)  added 11635 

22.539  (e)  revised 11635 

22.551  Revised 11636 

22.559  Heading  and  introductory 

text  revised 11636 

22.561  Introductory  text  revised 

11636 

22.569  (d)  revised 11636 

22.589  Introductory  text  revised 

11636 

22.621  Introductory  text  amended 

54099 

22.717  (c)  removed 11636 

22.721  Added 11636 

22.723  Added 11636 

22.935  (f)(5)  revised 4172 

22.943  (b)(3)  added 58339 

22.949  (c)  revised 58339 

22.960  Added 58339 

22.961  Added 58339 

22.962  Added 58339 

22.963  Added 58339 

22.964  Added 58339 

22.965  Added 58339 

22.966  Added 58339 

22.967  Added 58340 

24  Technical  correction 63758 

Petitions  for  reconsideration 

4020 

24.5  Amended 12757 

24.229  (c)  removed 660 

24.239  Revised 12757 

24.243  Revised 12757 

24.245  (a)  and  (b)  revised 12757 

24.247  (a)  introductory  text  re- 
vised  12757 

24.249  (a)  revised 12757 

24.404  (b)(3)  and  (4)  revised 55581 

24.707  Amended 660 

24.714  Revised 661 

24.720  (1)(11)  correctly  revised 51234 

24.804  (b)(3)  and  (4)  revised 55581 

25  Authority  citation  revised 11105 

25.113  (d)  and  (f)  revised 55582 

Heading,    (a),   (b)   and   (f)   re- 
vised;   (g)    added    (effective 

date  pending) 5927 

25.114  Revised    (effective    date 
pending) 5927 

25.115  Revised    (effective    date 
pending) 5928 

25.117  (a)  introductory  text  re- 
vised (effective  date  pending) 
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25.118  Redesignated  as  25.119: 
new   25.118   added    (effective 

date  pending) 5928 

25.119  Redesignated  as  25.120: 
new  25.119  redesignated  from 

25.118  (effective   date   pend- 
ing)  5928 

(c).  (d)  and  (f)  revised  (effec- 
tive date  pending) 5929 

25.120  Redesignated  as  25.121; 
new  25.121  redesignated  ftom 

25.119  (effective   date   pend- 
ing)  5928 

(a)    amended    (effective    date 
pending) 5929 

25.121  Redesignated  from  25.120 
(effective  date  iwndlng) 5928 

(a)     revised     (effective     date 
pending) 5929 

25.130  (a)  revised  (effective  date 
pending) 5929 

25.131  (a),  (d)  and  (j)  revised  (ef- 
fective date  pending) 5929 

25.134  (a)  and  (b)  amended;  (d) 
added  (effective  date  pend- 
ing)  5929 

25.140  Revised  (effective  date 
pending) 5929 

25.141  (c)  revised  (effective  date 
pending) 5930 

26.142  (c)  Introductory  text  re- 
vised (effective  date  pending) 

25.143  (e)(1)    revised    (effective 

date  pending) 5930 

25.144  Added .'. 11106 

26.155  (b)  revised  (effective  date 

pending) 5931 

25.201  Amended 11105 

25.202  (a)(1)  revised 52307 

(a)(6)  added 11105 

25.204  (f)  added 52307 

26.210  (j)  introductory  text  and 
(3)  revised  (effective  date 
pending) 5931 

25.211  Heading  revised;  (d)  added 
(effective  date  pending) 5931 

25.212  (c)  and  (d)  added  (effective 

date  pending) 5931 

25.214  Added 11106 

26.251  Revised  (effective  date 
pending) 5931 

25.252  Removed  (effective  date 
pending) 5931 

25.263   Removed    (effective   date 

pending) 5931 

Note:  Boidtoc*  pog*  numbws  Indtool*  1996 


25.254   Removed    (effective   date 

pending) 5931 

26.256   Removed   (effective   date 

pending) 5931 

25.256   Removed   (effective   date 

pending) 6931 

26.272  (b)  amended  (effective  date 

pending) 6931 

25.274  (f)  amended  (effective  date 

pending) 5931 

25.277  (c)  introductory  text  re- 
vised (effective  date  pending) 

cgoi 

25.280  Added  (effective  date  pend- 
ing)  5931 

25.281  Redesignated  f^om  26.308 
(effective  date  pending) 5932 

26.300  (Subpart  E)  Removed  (ef- 
fective date  pending) 5932 

25.308  Redesignated  as  25.281  (ef- 
fective date  pending) 6932 

26.401—25.406  (Subpart  F)  Added 

11106 

26.302  (b)(3)  and  (4)  revised 55581 

27  Added 9668 

Petitions  for  reconsideration 
12959 

32  Technical  correction 10221 

32.27  (b).  (c)  and  (d)  revised  (0MB 

number  pending) 2925 

42.10—42.11  Undesignated  center 

heading  added 59366 

42.10  Added 59366 

42.11  Added 59366 

43.21  (d)  revised 6165 

43.41  Removed 6165 

43.61  (a)(2)  amended;  (a)(3)  re- 
moved: (a)(4)  and  (d)  redesig- 
nated as  (a)(3)  and  (e):  new 

(d)  added 59200 

(d)  revised 6541 

(e)  correctly  designated 8633 

43.61   (b)  revised   (0MB  number 

pending) 6641 

44.1001  (Subpart  J)  Heading  re- 
vised   5541 

44.1001  Heading,  (d).  (eK7).  (f)  in- 
troductory text,  (g)  intro- 
ductory text  and  (1)  through 
(1)  revised  (0MB  number 
pending) 5541 

44.1002  Added 5541 

51  Petition  denial 54099 

Petitions  for  reconsideration 

66931 

51.601  Stayed 662 


173-996(6)  97-5 
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TITLE  47  Chapter  I -Con. 

51.503  stayed 662 

51.505  Stayed 662 

51.507  Stayed 662 

51.509  Stayed 662 

51.511  Stayed 662 

51.513  {c){2)  revised 52709 

Stayed 662 

51.515  Stayed 662 

61.601  Stayed 662 

51.603  Stayed 662 

51.605  Stayed 662 

51.607  Stayed 662 

51.609  Stayed 662 

51.611  Stayed ;.662 

51.705  Stayed 662 

51.707  (b)(2)  revised 52709 

Stayed 662 

51.709  Stayed 662 

51.711  Stayed 662 

51.713  Stayed 662 

51.715  Stayed 662 

52  Order 8633 

53  Added 2967 

Technical  correction 5074.  10221 

53.203  0MB  number  pending 2968 

53.209  Added  (0MB  number  pend- 
ing)  2926 

53.211  Added  (0MB  number  pend- 
ing)  2926 

53.213  Added  (0MB  number  pend- 
ing)  2927 

59  Added  (0MB  number  pending) 

9713 

61  Order 65336 

61.3  (jj)  revised 59366 

(s)  revised 5777 

61.20  Redesigmated  as  61.21;  new 

61.20  added 59366 

61.21  Redesignated  as  61.22;  new 

61.21  redesignated  from  61.20 
59366 

61.22  Redesignated  as  61.23;  new 

61.22  redesignated  from  61.21 
59366 

61.23  Redesignated  as  61.24;  new 

61.23  redesignated  from  61.22 
59366 

61.24  Redesignated  ft-om  61.23 59366 

61.33  (d)  through  (f)  redesignated 

as  (e)  through  (h);  new  (d) 
added;  new  (e)  revised 5777 

61.47  (e).  (gKl).  (2).  (4)  and  (hK2) 

revised;  (g)(6)  removed 4659 

61.49  (d)  removed;  (e)  through  (k) 
redesignated  as  (d)  through 
(J) 4659 


(1)  added 6778 

61.51  Added 5778 

61.52  (c)  added 5778 

61.58  (aK2)  revised;  (d)  and  (e)  re- 
designated as  (e)  and  (f);  new 

(d)  added 5718 

61.72  (a)  introductory  text  and 

(b)  revised 59366 

61.74  (d)  added 59366 

63.07   (b)   removed:   (c)  redesig- 
nated as  (b) 5165 

63.52  (b)  amended 59201 

63.61  Amended 59201 

64  Authority  citation  revised 52323, 

59366 

Order 8633 

64.703  (b)(2)  amended;  (bK3)  re- 
designated   as     (bK4):     new 

(b)(3)  added 52323 

Heading  amended 54345 

64.804     (g)     introductory     text 

amended 5166 

64.1300  Added;  eff.  10-7-97 52324 

64.1301  Heading  and  (b)  revised: 

(a)  amended: 52323 

Removed;  eff.  10-7-97 52324 

Heading,  (a),  (b)  and  (d)  revised 

54345 

64.1310  Added;  eff.  10-7-97 52324 

64.1320  Added;  eff.  10-7-97 52324 

64.1330  Added 52323 

64.1340  Added 52323 

64.1509  (b)(2)  amended 555S2 

64.1900  (Subpart  S)  Added 59366 

65.600  (b)  revised S166 

65.830  (a)(3)  and  (c)  revised 15118 

68  Authority  citation  revised 52324 

68.2  (a)(1)  revised 52324 

68.3  Amended 52324 

68.300  Second  (c)  correctly  des- 
ignated as  (d) 54953 

68.306     (h)(3)     heading     revised; 

(h)(4)  added 9989 

69.4  (g)  added 46S0 

69.5  (a)  revised 65364 

69.104    (a)    revised:    (d)    redesig- 
nated as  (d)(1);  (dK2)  added 
65364 

69.501  (d)  removed;  (e)  revised 65364 

73  Authority  citation  revised 5347 

Petitions  for  reconsideration 

5778.  9375.  9989.  13349 

73.202  (b)  table  amended 51789,  53643, 

53644,  551 17,  551 18,  55752,  55926, 
57335.  57336,  58340,  58341,  58785. 
600a,  60632,  63759.  64999,  65478. 


Note: 
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66228.  66229,  66618,  67727.  67728. 

68162 

(b)  table  amended 329.  330.  665.  2611, 

2969.  2970.  4466.  4660.  4661.  5779. 

6886.  6887.  8178.  9374.  9375.  9990. 

10222.  12104.  12105,  13544.  13545. 

14004   14005   14006 

73.606  (b)  Uble  amended 52900,  53645, 

54104 

73.682  (d)  revised 14015 

73.733  Revised 5347 

73.1020  (a)  introductory  text  re- 
vised   5347 

74  Authority  citation  revised 5347 

74.15  (d)  introductory  text  and  (f) 

revised 5347 

74.536  (b)  and  (c)  revised 4922 

74.641  (a)(1)  revised 4922 

76.905  (f)  revised 6495 

76.913  (bXD  revised  (OMB  num- 
ber pending) 6495 

76.921  Revised 6495 

76.922  (f)(4)  revised  (OMB  number 
pending) 6495 

(b)(4)(li)  revised 15121 

(c)(2)  revised;  (n)  added  (OMB 
number  pending) 15127 

76.970  (a)  amended;  (b)  through 
(f)  revised;  (g).  (h)  and  (i) 
added  (OMB  number  pend- 
ing)  11380 

76.971  (a),  (c),  (f)(1)  and  (g)  re- 
vised; (d)  amended;  (h)  added 
(OMB  number  pending) 11381 

76.975    (b)    through    (e)    revised 

(OMB  number  pending) 11382 

76.977  (a)  amended 11382 

78.105  (a)(1)  revised 4923 

80  Authority  citation  revised 58010 

Petitions  for  reconsideration 

4020 

80.13  Revised 58010 

80.15  (bK4)  and  (6)  removed;  (bX5) 
and  (7)  redesignated  as  (bX4) 
and  (5):  new  (b)(4)  amended 

55581 

87  Authority  citation  revised 58011 

87.18  Re  vised 58011 

87.19  (bM3)  removed:  (bX4)  and  (5) 
redesignated  as  (b)(3)  and  (4) 
55581 

87.303  (dXD  revised 11107 

90  Petitions  for  reconsideration 

66931 

Petitions  for  reconsideration 

4020 


Order 7362 

90.17  (b)  table  amended;  (c)(31) 

added 2033 

90.19  (d)  table  amended:  (e)(35) 

and  (36)  added 2034 

90.21  (b)  table  amended;  (cX23) 

added 2034 

90.23  (b)  Uble  amended;  (cX24) 

added 2034 

90.25  (b)  table  amended:  (cX28) 

added 2034 

90.27  (b)  table  amended:  (c)(ll) 
table  and  (13X1)  table  re- 
vised; (cX29)  added 2034 

90.53  (a)  table  amended;  (bX39) 

added 2035 

90.63  (c>  table  amended;  (d)(31) 

added 2035 

90.65  (b)  table  amended:  (cX48) 

added 2035 

90.67  (b)  table  amended:  (cX43) 

added 2035 

90.69  (b)  table  amended;  (cX16) 

added 2035 

90.73  (c)  teble  amended;  (dX42) 

added 2036 

90.75  (b)  table  amended:  (cX53). 

(54)  and  (55)  added 2036 

90.79   (c)  table  amended:   (dX32) 

added 2036 

90.81  (c)  table  amended:  (dX19) 

added 2036 

90.89  (b)  Uble  amended:  (c)(27) 

added 2036 

90.91  (b)  Uble  amended:  (c)(25) 

added 2036 

90.93  (b)  Uble  amended:  (cX20) 

added 2037 

90.95  (c)  Uble  amended:   (dX24) 

added 2038 

90.103  (b)  Uble  amended:  (cX12) 

revised:  (cX31)  added 52307 

90.116  (b)(3)  and  (4)  revised 55581 

90.135  (a)(2)  revised:  (bX5)  redes- 
ignated as  (bX6);  new  (bX5) 
added:  (d)  and  (e)  amended 
2038 

90.162  (f)  added 11636 

90.173  (a)  revised 2038 

90.203  (j)  revised 2038 

90.205  (dX2)  and  (gX2)  revised: 
(dX3)  and  (g)(3)  amended:  (n) 
added 2038 

90.207  (a)  introductory  text  re- 
vised; (aXl)  and  (3)  amended 
2038 
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TrrLE47  Chapter  l-Con. 

90.211  (a)  revised 2039 

90.213  (a)  toble  amended 2040 

90.214  Revised 2040 

90.217  Introductory  text  revised; 

(a)  amended 2041 

90.267  (b)  removed 2041 

90.283  (a)  table  and  (c)  revised; 

(g)  added 2041 

90.311  (b)  introductory  text  re- 
vised   2041 

90.493  Added 11636 

90.494  Heading,  (a),  (f)  and  (g)  re- 
vised  11637 

90.495  Removed 11637 

90.496  Removed 11637 

95.816  (e)  redesignated  as  (e)(1); 

(c)(3),  (d)(1)  and  new  (e)(1)  re- 
vised; (d)(4)  and  (e)(2)  added 

60205 

97  Technical  correction 63758 

Petitions  for  reconsideration 

12959 

97.303  (jX2)  revised 55926 

(j)  revised 9673 

100.11  (d)  and  (f)  removed;  (e)  and 
(g)  redesignated  as  (d)  and 

(e);  new  (d)  amended 55581 

101  Petition  for  reconsideration 

14015 

101.7  (b)(3)  and  (5)  removed;  (bK4) 
and  (6)  redesignated  as  (b)(3) 
and  (4);  new  (b)(3)  amended 

55581 

101.69  Revised 12758 

101.71  Revised 12758 

101.73  (a)  revised 12758 

101.77  Heading  and  (a)  revised 12758 

101.79  Heading  and  (a)  revised 12758 

101.81  Heading  and  introductory 

text  revised 12759 

101.115  (c)  revised 4924 

Proposed  Rules: 

0—199  (Ch.  I)  ...53694,  63774,  63778.  67978 

3638,  7744.  8414,  13852 

1 54600. 59048.  59397.  64045.  67978 

10793,13570 

2 59048 

O OOOTO 

17 60673 

21 67275 

22 696,  11407,  11638 

25 69062 

4959,13853 

26 696 

4959.  13853 


27 59048 

36 55779.  55780 

5373,  5957,  9408 

51 5373,  5957,  9408 

52 8671 


53. 
61. 

63. 


2991 

69062 

.1423,  4670,  5373.^5967,  9408 

OOOTO 

4965 


64 54979 

8671 

69 55779.  55780 

2636,  4670,  5373,  5957,  9408 

73 53698,  54142,  54404,  54405.  54600. 

55124.  55125.  55780,  55781.  57359, 

57360.  58360.  58361.  60067.  60068. 

63809.  63810,  6381 1 .  64309.  64660, 

65008.  65192.  65508.  65509,  66248. 

66249.  66250.  66978.  66987.  67275, 

67765.  68201 

...84,  372,  373,  1871,  2639,  2996,  3653,  3654, 

3850,  3851,  3852,  3853,  3854,  4223. 

4224,  4225,  4226,  4227,  4228,  4466. 

4515,  4959,  5788,  5789,  5790,  5791, 

6926.  6927.  6928,  6929,  7203,  7980, 

7981.  7982.  7983,  7984,  9408,  9409, 

9410,  10010,  10011,  12151,  12152, 

13359,  13682,  13853,  14091,  14092, 

14384 

76 67275.  68201 

4959,  7203,  9163,  10011,  13853 

87 60673 

90 51879.  54980.  59852.  68698 

4717,  11638 

96 7431 

97 52767.  59048 

12982 

100 4959,13853 

101 11407 

TITLE     48-FEDERAL     ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1  —Federal  Acquisition 
Regulation  (Parts  1-99) 

Chapter    1    Federal    Acquisition 

Circular  No.  90-43 67410 

Small  entity  compliance  guide 

67430.69298 

Federal    Acquisition    Circular 

No.  90-44 69286 

Federal    Acquisition    Circular 

No.  90-45 224 


Note:  lotdtoc*  pog*  numbwt  indfcat*  1996  chongM. 
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Small  entity  compliance  guide 
276.12721 

Federal    Acquisition    Circular 

90-46 12690 

1.106  Table  amended  (0MB  num- 
bers); interim 67410,  69287 

Table  amended  (0MB  numbers) 
67430 

Table  amended  (0MB  numbers) 

227,  235,  271 

1.403  Amended 6741 1 

1.404  Introductory  text  amended 
67411 

1.405  (d)  and  (e)  revised 67411 

2.101  Amended 69288 

Amended 266 

3.104  Revised 227 

3.104-1  Revised 227 

3.104-2  Revised 227 

3.104-3  Revised 227 

Corrected 10709 

3.104-4  Revised 228 

3.104-5  Revised 229 

3.104-6  Revised 230 

3.104-7  Revised 230 

3.104-8  Revised 231 

3.104-9  Revised 231 

3.104-10  Revised 231 

3.104-11  Revised 231 

3.104-12  Removed 227 

3.202  Regulation  at  61  FR  39200 

confirmed 12690 

3.502-2  (i)(l)  revised 235 

3.700  (a)  revised 232 

3.701  Revised 232 

3.703  Existing  text  designated  as 

(a);  (b)  added 232 

3.704  (b)  amended;  (c)  added 232 

3.705  (c)(3)   amended;   (dK3)  re- 
vised  232 

4.102  (d)  amended 236 

4.602  (d)  revised;  interim 67412 

4.603  Revised;  interim 67412 

4.702  (aK3)  removed 268 

4.802  (e)  revised 232 

4.803  (a)(ll)  amended 67430 

(aX42)  removed;  (aX43)  redesig- 
nated as  (a)(42) 232 

5.101  (aK2)(iv)  amended 12692 

5.202  Regulation  at  50   FR  545 
confirmed 261 

6.203  (a)  revised;  (h)  added 263 

(a)  corrected 10710 

5.204  Amended 271 

5.207  (eK3)  revised 263 

5.308  (bK2)  amended 69289 


6.001  (a)  revised 263 

(d)  and  (eK2)  corrected 10710 

6.302-3  (bXl)(vi)  and  (vii)  amend- 
ed; (bXlXviii)  removed 236 

6.306  (1)  amended 257 

8.002  (a)  removed;  (b)  through  (f) 
redesignated  as  (a)  through 
(e);  new  (a)  and  new  (d)  re- 
vised  235 

8.201—8.203-3  (Subpart  8.2)  Re- 
moved  236 

9.103  (b)  amended;  interim 67410 

9.104-1  (a),  (c),  (e)  and  (f)  amend- 
ed; interim 67410 

9.104-3  (a)  removed;  (b)  through 
(e)      redesignated      as      (a) 

through  (d) 67410 

9.105-3  (c)  amended 232 

9.106-3  (a)  designation  and  (b)  re- 
moved  232 

9.406-2  (bXlXIi)  revised 69291 

Regulation  at  61  FR  41473  con- 
firmed  267 

9.406-4  Regulation  at  61  FR  41473 

confirmed 267 

9.407-2  (aX4)  revised 69291 

9.506  (bXl)  and  (2)  amended 232 

9.505-3  Revised 12694 

9.505-4  (c)  amended 235 

9.506    (a)    and    (dX3)    amended: 

(dX4)  removed 236 

9.507-1  (b),  (c)  and  (d)  removed; 
(a)  introductory  text  and  (1) 
through  (4)  redesignated  as 
introductory  text  and  (a), 
new  (b),  new  (c)  and  new  (d) 

235 

Corrected 10710 

9.702  (d)  removed;  (e)  and  (f)  re- 
designated as  (d)  and  (e);  in- 
terim  67410 

11.002  (aXlXii)  revised;  (e)  added 

263 

11.104  (a)  revised 263 

(a)  and  (b)  corrected 10710 

12.202  (bi  revised 264 

12.203  Amended 264 

12.204  Revised 264 

12.205  (c)  revised 264 

12.209  Revised 258 

12.213  Revised 264 

12.214  Added 67418 

12.301  (bXl),  (3).  (cXD.  (d)  and 
(eXl)  amended 67430 

12.302  (a)  revised 264 

12.603  (cX3)  revised .■: 67418 
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TITLE  48  Chapter  1-Con. 

(b)(4)  removed;  (b)(5)  and  (6)  re- 
designated as  (b)(4)  and  (5) 


.232 


(b)(1)  and  (4)  revised 236 

(b)(4)  corrected 10710 

12.504  (c)(3)  revised 67418 

(b)(3)  removed;  (b)(4)  redesig- 
nated as  (b)(3) 232 

(a)(16)  removed 236 

12.602  (a)  revised 264 

12.603  (c)(3)(il)  revised 264 

13.000  Revised 264 

13.103  (b),  (c)  and  (j)  revised 264 

13.104  (b)  revised 265 

13.106-2  (c)(3)  amended 69289 

(a)(1),  (2).  (3).  (4)  introductory 
text.  (5).  (6).  (b)(1),  (3),  (cXl). 
(2),  (d)(3)  and  (4)(ii)  revised; 
(aX6),  (7)  and  (8)  redesig- 
nated as  (a)(7).   (8)  and  (9); 

new  (a)(6)  and  (10)  added 265 

(aK3).  (5)  and  (bXD  corrected 

10710 

13.107  (a)  revised 266 

13.111  (g)  removed;  (h)  and  (i)  re- 
designation  (g)  and  (h) 69292 

13.202  (b)(2)  revised 266 

13.204  (a)  and  (b)  revised 266 

13.601—13.602       (Subpart       13.6) 

Added 266 

13.602  (a)  introductory  text  cor- 
rected   12720 

14.201-6  Regulation  at  59  FR  545 

confirmed 261 

14.202-1  (a)  amended 272 

14.206-1  (dK2)  amended;  interim 

67410 

14.209  (b)  revised 12692 

14.211  (a)  amended 272 

14.304-1  (aM2)  and  (c)  revised 69293 

(aK4)  revised 12693 

14.404-2  (m)  removed 232 

14.405  (0  amended 236 

14.408-1  Regulation  at  58  FR  545 

confirmed 261 

14.503-1  (g)  amended ^. 69289 

15.106  Revised 258 

15.106-1  Removed 258 

15.106-2  Removed 258 

15.407  Regulation  at  59  FR  545 

confirmed 261 

15.410  (b)  amended 12693 

15.412  (d)  amended 69289 

(cK2)  revised 69293 

15.413  Revised 233 

15.413-2  (f)(6)  removed 233 

Note:  lotdkic*  pog*  numtMn  Iraacala  1996  chanQM. 


15.509  (f)(4)  revised;  (h)(3)  re- 
moved  233 

(h)(1)  and  (2)  corrected 10710 

15.609  (c)  amended 69289 

15.612  (f)  revised 69289 

15.802  (a)  introductory  text  and 

(1)  amended 258 

15.804-1  (b)(2),  (c)  and  (d)  re- 
moved; (b)(3)  through  (6)  re- 
designated as  (b)(2)  through 
(5);  (a),  new  (b)(3)  and  new  (5) 

revised 258 

15.804-2  (a)(1)  introductory  text 
and  (ii)  amended;  (aK2)  re- 
vised  258 

15.804-5  Revised 258 

15.804-6  (a)(5)  amended .....259 

15.805-5  (j)  revised;  (k)  removed 

233 


15.812-1  (b)  revised;  (c)  amended 


259 

15.812-2    (a)(3)    and    (5)    revised; 

(aK6)  added 259 

15.1001—15.1008     (Subpart     15.10) 

Revised 69289 

15.1001  Regulation  at  59  FR  545 

confirmed 261 

15.1006     (e)     Introductory     text 

amended 257 

16.203^  (a)(l)(li)  and  (b)(l)(ll)  re- 
vised  259 

16.204  Amended 12695 

16.304  Amended 12695 

16.305  Amended 12695 

16.306  (d)(2)  amended 236 

16.307  (a)  redesignated  as  (aXD; 
(aK2)  added 67419 

16.401  (c)  amended;  (d)  added 12695 

16.402-1  (b)  amended 12696 

16.404  Redesignated  as  16.405; 
new  16.404  added 12696 

16.404-1  Redesignated  as  16.405-1 

12696 

16.404-2  Redesignated  as  16.405-2 

12696 

16.405  Redesignated  as  16.406; 
new  16.405  redesignated  trom 
16.404 12696 

16.405-1       Redesignated       from 

16.404-1 12696 

16.405-2       Redesignated       from 

16.404-2 12696 

16.406  Redesignated  from  16.405; 
(e)  Introductory  text  revised 
12696 


MARCH  1997  1S6 
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17.203  Regulation  at  59  FR  545 

confirmed 261 

19.001  Amended;  interim 67410 

(b)  amended 236 

19.102  (0(1)  amended;  interim „..674t0 

19.301  (a)  amended 236 

19.302  (d)(1)  amended 69289 

19.303  (c)(2)  introductory  text  re- 
vised; (c)(2Xvi)  and  (3) 
amended 236 

(cX2Xiv)  corrected 10710 

19.501  (hXD  and  (2)  amended 69289 

(h)  removed 236 

19.502-1        Introductory        text 

amended 67430 

19.508  (c)  and  (d)  amended 67430 

(f)  removed 236 

19.601—19.602-4      (Subpart      19.6) 

Heading  revised;  interim 67410 

19.601  (c)  removed;  (d)  redesig- 
nated as  (c);  interim 67410 

19.702  Regulation  at  61  FR  2638 
confirmed;  (d)  amended 67420 

19.703  (aK2)  amended 236 

19.801  Removed;  interim 67421 

19.803  (aX3)  amended;  interim 67410 

19.804-2  (b)  revised;  (c)  added;  in- 
terim  67421 

19.804-3  (c)  removed;  interim 67421 

19.80&-1  (c)  redesignated  as  (d); 
new     (c)     added;     new     (d) 

amended;  interim 67421 

19.805-2  (c)  introductory  text  re- 
vised; Interim 67421 

19.808-1  (b)  revised;  interim 67421 

19.809  Amended;  interim 67421 

19.811-1  (bX5)  removed;  interim 

67421 

(d)  removed 233 

19.811-2  (b)  removed;  (c)  redesig- 
nated as  (b) 233 

19.811-3  (a),  (b)  and  (dXD  revised; 
(dX2)  removed;  (dX3)  redesig- 
nated   as    (dX2);    new    (dX2) 

amended;  interim 67421 

19.1001  Amended 67422 

19.1006  (bXD  amended 67422 

22.601  Removed;  interim 67410 

22.602  Revised;  interim 67410 

22.604-2  (b)  removed;  (c)  redesig- 
nated as  (b);  interim 67410 

22.606  Removed;  Interim 67410 

22.606-1  Removed;  interim 67410 

22.606-2  Removed;  interim 67410 

22.607  Removed;  interim 67410 

22.608  Revised;  interim 67411 


22.608-1  Removed;  interim 67411 

22.608-2  Removed;  interim 67411 

22.608-3  Removed;  interim 67411 

22.608-4  Removed;  interim 67411 

22.608-6  Removed;  interim 67411 

22.606-6  Removed;  interim 67411 

22.610  Revised;  interim 67411 

23.102  (d)  amended 236 

23.302  (dXD  revised 236 

23.504  (a)  introductory  text,  (3) 
and  (b)  revised;  (c)  removed; 
(d)  redesignated  as  (c); 
(aX4Xii),  (5).  (6)  and  new  (c) 
amended 69292 

23.505  (aX2)  amended;  (b)  re- 
moved; (c)  redesigmated  as 
(b);  heading,  (a)  introductory 
text  and  new  (b)  introduc- 
tory text  revised 69292 

23.506  (d)  revised 69292 

23.601  (c)  revised 236 

23.1001—23.1005     (Subpart     23.10) 

Added;  interim 12697 

24.202  Redesignated    as    24.208; 

new  24.202  added 257 

24.203  Redesignated  from  24.202 
267 

25  Technical  correction 10710 

25.101  Regulation  at  59  FR  545 

confirmed 261 

25.108  (b)  amended 12686 

25.109  Regulation  at  59  FR  545 
confirmed 261 

25.201  Amended 12698 

25.202  Reg\ilation  at  59  FR  545 
confirmed 261 

Revised 12686 

25.203  Revised 12698 

25.204  Revised 12699 

25.205  Regulation  at  59  FR  546 
confirmed 261 

Revised 12689 

25.206  Added 12689 

25.207  Added 12689 

25.300  Regulation  at  59  FR  546 

confirmed 261 

25.305  Regulations  at  59  FR  546 

and  61  FR  31647  confirmed 261 

25.400  RegiUation  at  59  FR  546 
confirmed 261 

25.401  Regulation  at  59  FR  546 
confirmed 261 

Amended 268 

25.402  Regulations  at  59  FR  546 

and  61  FR  31647  confirmed 261 

(b)  revised 269 
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TITLE  48  Chaptef  1-Con. 

25.403   Regulation  at  59   FR  546 

confirmed 261 

25.405  (e)  amended 69289 

Regrulation  at  59  FR  546  con- 
firmed  261 

25.406  Regrulation  at  59  FR  547 
confirmed 261 

25.407  Regulation  at  59  FR  547 
confirmed 261 

25.408  Reflations  at  59  FR  547 
and  61  FR  31647  confirmed; 
(a)(3)  amended 261 

25.901  (b)  amended 259 

25.1003  Regulation  at  59  FR  547 

confirmed 261 

26.300—26.304       (Subpart       26.3) 

Added 12703 

27.208   Regulation  at  59   FR  547 

confirmed 261 

27.303  (e)  revised 236 

27.406  (c)  revised:  (d)(1),  (2)  and 

(3)  amended 236 

27.409  (q)  amended 236 

29.302  (b)  ajnended 237 

29.305  (a)(3)  amended:  (bX3)  re- 
vised  237 

31.001  Amended;  interim 692M 

31.109  (h)(10)    removed;     (hXH) 
through  (17)  redesignated  as 
(h)(10)  through  (16);  interim 
69288 

31.110  (a)  amended 237 

31.205  (b)(2)  revised;  interim 67425 

31.205-1  (f)(5)  revised 67423 

(d)(2)  amended 12704 

31.205-2  Removed;  interim 69288 

31.205-6  (gKl)  amended 67430 

(e)(2)  revised;  interim 69295 

(f)  revised 259 

(p)  added;  interim 270 

31.205-11  Regulation  at  60  FR 
64255  confirmed;  (o)  revised 

67424 

31.205-16  Regulation  at  60  FR 
64255  confirmed;  (g)  revised 

67424 

31.205-18  (e)  revised 12705 

31.205-22  (d)  removed;  (e)  and  (f) 
redesignated  as  (d)  and  (e); 

new  (d)  amended 237 

31.205-36  (a)  amended;  interim 69288 

31.205-38  (c)(2)  revised 12704 

32.102  (d)  revised 12706 

32.304-8  (bK3)  amended 237 

32.805  (a)(l)(iii)  amended 237 

32.902  Amended 12706 


32.903  Revised 12706 

32.904  Revised 12707 

32.905  Revised 12707 

32.906  (a)  amended 12709 

32.907-1  (a),  (b).  (d)  and  (g)  re- 
vised  12709 

32.908  Revised 12710 

33.102  (a)  amended;  interim 67411 

(f)  added 233 

33.103  (f)(3)  amended 69289 

(c),  (e).  (f)(1)  and  (2)  amended; 

(f)(4)  added;  (d)(2)(i),  (4).  (g) 

and  (h)  revised 270 

(f)(4)  corrected 10710 

33.104  (c)(1)  amended 69289 

(h)(3)  introductory  text  revised 

12718 

35.017-2  (1)  revised 12694 

36.102  Amended 272 

36.104  Added 272 

36.205  (b)(3)  revised 237 

36.213         Redesignated         from 

36.301—36.304    (Subpart    36.3) 

heading  and  revised 272 

36.213-1  Redesignated  from  36.301 

272 

36.213-2  Redesignated  from  36.302 

272 


36.213-3  Redesignated  from  36.303 
36.213-4  Redesignated  flrom  36.304 


.272 


.272 


36.214  Redesignated  from  36.402; 
heading  revised 272 

36.215  Redesignated  from  36.403; 
heading  revised 272 

36.300—36.303-2      (Subpart      36.3) 

Added 272 

36.301—36.304  (Subpart  36.3) 
Heading  redesignated  as 
36.213 272 

36.301  Redesignated  as  36.213-1 272 

36.302  Redesignated  as  36.213-2 272 

36.303  Redesignated  as  36.213-3 272 

36.303-1  Introductory  text  cor- 
rected   10710 

36.304  Redesignated  as  36.214-1 272 

36.402—36.403       (Subpart       36.4) 

Heading  removed 272 

36.402  Redesignated  as  36.214 272 

36.403  Redesignated  as  36.215 272 

36.607  (b)  revised 69291 

37.000  Revised 12694 

37.102  (d)  through  (g)  added 12694 

37.103  (c)  removed;  (d)  redesig- 
nated as  (c) 233 


Note:  >o<dtac«  pog*  numbws  trKScol*  1996  ctnngM. 
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37.402  Revised 237 

37.500—37.504       (Subpart       37.5) 

Added 12694 

39.002  Amended;  interim 274 

39.106  Redesignated    as    39.107; 

new  39.106  added;  interim 274 

39.107  Redsignated  from  39.106; 
Interim 274 

42.302  (a)(18)  amended 237 

42.703-1  (a)  revised 274 

42.703-2  (a).  (cXD  and  (f)  revised; 

(c)(2)(il)  and  (d)  amended 237 

(a)  revised 274 

(f)(1)  corrected 10710 

42.704  (e)  added 69296 

42.705  Revised 69296 

43.102  (c)  revised;  interim 69298 

43.106  Removed 233 

44.302  Revised 12719 

44.303  Introductory  text  revised 
12719 

44.304  (a)  revised 12719 

44.305-1  Revised 12719 

44.305-2  (a)  revised 12719 

44.306  Revised 12719 

44.307  Revised 12719 

45.606-1  (a)  designation  and  (b) 

removed 237 

45.606-5  (a)(2)  amended 237 

46.804  Amended 259 

46.806  Removed 67425 

47.303-17  (d)(3Xll)  revised 237 

47.305-11  Introductory  text 
amended;  (a)  designation  re- 
moved; (aXl).  (2)  and  (3)  re- 
designated as  (a),  (b)  and  (c) 


.237 


47.403-3  (a)  amended;  (c)  revised 

237 

47.404  (bX2)  revised 237 

49.108-3  (b)  revised .....237 

52.203-3    Regualtion    at    61    FR 

39200  confirmed 12690 

52.203-8  Revised 233 

Corrected 10710 

52.203-9  Removed 233 

52.203-10  Amended;  introductory 

text  revised 233 

52.203-13  Removed 233 

52.204-5    Introductory    text    re- 
vised; interim 67412 

52.206-1  Removed 238 

52.208-2  Removed 238 

52.206-9  Amended 67430 

52.209-3  Amended 238 

52.209-4  Amended 238 


52.209-7  Removed .....„.........238 

52.209-6  Removed 238 

52.211-4  Amended 67430 

52.211-6  Amended 67430 

52.211-6  Amended 67430 

52.211-7  Amended 67430 

52.211-13  Amended 67430 

52.212-3  Amended 233 

Amended 238 

Regrulation  at  61  FR  31648  con- 
firmed; amended 261 

52.212-4  Amended 12711 

52.212-5    Regulation    at    61    FR 

31648  confirmed 261 

52.214-5  Amended 69293 

Corrected 12721 

52.214-7  Amended 69293 

Amended 12683 

Corrected 12721 

52.214-23  Amended 69293 

Amended 12683 

Corrected 12721 

52.214-30  Revised 238 

52.214-32  Amended 69293 

Amended 12693 

Corrected 12721 

52.214-33  Amended 69293 

Amended 12693 

Corrected 12721 

52.215-2        Introductory        text 

amended 259 

52.215-9  Amended 69294 

Corrected 12721 

52.215-10  Amended 69294 

Amended 12693 

Corrected 12721 

52.215-15  Revised 12693 

52.215-26  Amended 6742S 

Revised 25S 

52.215-35  Revised 238 

52.215-36  Amended 69294 

Amended 12693 

Corrected 12721 

52.215-41  Amended 2SS 

52.215-42  Amended 260 

52.215-43  Removed 260 

52.216  Amended 67419 

52.216-2  Amended 238 

Amended;     introductory    text 

revised 260 

52.216-3  Amended 238 

Amended;    introductory    text 

revised 261 

Corrected 10710 

52.216-4  Amended 238 

52.216-5  Amended 67425 


note:  >oldtac«  pog*  nwnbwt  Indcot*  1996  chongM. 


138 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1996  THROUGH  MARCH  31,  1997 


TITLE  48  Chapter  1-Con. 

52.216-6  Amended 67425 

52.216-7  Amended 69296 

Corrected 12721 

52.216-8  Amended 69296 

Corrected 12721 

52.216-9  Amended 69296 

Corrected 12721 

52.216-10  Amended 69296 

Corrected 12721 

52.216-13  Amended 69296 

Corrected 12721 

52.216-16  Amended 67426 

Amended 12696 

52.216-17  Amended ...67426 

Amended;     introductory     text 

revised 12696 

52.219-1  Amended:  interim .67422 

Amended 238 

52.219-11  Amended;  interim 67422 

52.219-12  Amended;  interim 67422 

52.219-14  Amended;  interim 67411 

S2.21&-15  Removed 238 

52.219-17  Amended;  interim 67422 

52.219-18  Amended;  interim 67422 

Amended 238 

Corrected 12720 

52.219-19  Amended 238 

52.219-21  Amended 238 

52.222-1  Amended 67426 

52.222-19  Removed;  interim 67411 

52.222-20  Amended;  interim 67411 

52.223-3  Amended 238 

52.223-5  Removed 69292 

Added;  interim 12697 

52.223-6  Amended 69292 

52.22S-7  Amended 239 

52.225-3  Regulation  at  59  FR  547 

confirmed 261 

52.225-^   Amended;    introductory 

text  revised 12700 

52.225-8  Relation  at  59  FR  547 

confirmed 261 

52.225-9  Reflation  at  58  FR  547 

confirmed 261 

52.225-12  Added 12700 

52.225-13  Added 12701 

52.225-15  Regrulatlon  at  59  FR  548 

confirmed 261 

Amended;     introductory     text 

revised 12701 

52.225-17  Regrulation  at  59  FR  548 

confirmed 261 

52.225-19  Regulation  at  59  FR  548 

confirmed 261 


52.225-20   Regrulations   at   59   FR 
548  and  61  FR  31648  confirmed 


.261 


Amended 262 

52.225-21    Regulations   at   59   FR 
548  and  61  FR  31649  confirmed 

261 

Amended 262 

Corrected 10710 

52.225-22    Regulation    at    61    FR 

31649  confirmed 261 

Amended 12702 

52.226-2  Added 12708 

52.227-12  Amended 239 

52.227-13  Amended 239 

52.227-21  Amended 239 

52.228-6  Amended 239 

52.228-8  Amended 239 

52.228-9  Amended 239 

52.228-14  Amended 67430 

52.232-6  Amended 12711 

52.232-7  Amended 67419 

52.232-8  Amended 12712 

52.232-26  Revised 12712 

52.232-26  Revised 12713 

52.232-27  Revised 12718 

52.232-32  Amended 12720 

52.236-21  Amended 67426 

52.237-7  Amended 239 

52.239-1        Introductory        text 

amended;  interim 274 

52.242-4    Amended;    heading    re- 
vised  239 

52.244-2  Amended 67426 

52.244-5  Regulation  at  61  FR  2638 

confirmed;  amended 67420 

52.245-8   Amended;    introductory 

text  revised 239 

52.246-23  Amended 67426 

52.246-24  Amended 67426 

52.246-25  Amended 67426 

52.247-2    Amended;    introductory 

text  revised 240 

52.247-64  Removed 240 

52.247-63  Amended 240 

53.203  Removed 233 

53.204-2  (a)  and  (b)  amended 67427 

53.214  (e)  heading  revised 240 

53.215-1  (f)  heading  revised 240 

53.219  (a)  and  (b)  amended;   in- 
terim  67413 

53.222  (g)  heading  revised 240 

53.229  Amended 240 

53.246  (c)  heading,  (f)  heading,  (g) 
heading,     (h)     heading,     (i) 
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heading  and  (j)  heading  re- 
vised  240 

53.301-129  Revised 240 

63.301-279  Amended 67427 

63.301-294  Revised;  interim 67413 

53.301-1094  Revised 243 

53.301-1094A  Revised 247 

53.301-1423  Revised 249 

63.301-1426  Revised 250 

63.301-1428  Revised 251 

63.301-1430  Revised 252 

53.301-1432  Revised 253 

53.301-1434  Revised 254 

53.301-1445  Revised 255 

63.302-333  Removed 233 

Chapter  2— Deportmenl  of 
Defer»e  (Parts  200—299) 

203.104-4  Removed 2612 

203.104-5   (eK4)   redesignated   as 

(dK4);  new  (d)(4)  amended 2612 

203.170  Removed 2612 

203.170-1  Removed 2612 

203.170-2  Removed 2612 

203.170-3  Removed 2612 

203.170-4  Removed 2612 

212  Heading  revised;  interim 5780 

212.504  (a)(xlx),  (xx)  and  (xxl)  re- 
moved  58488 

(a)(i)  removed;  interim 5780 

215.608  (b)  amended 2612 

216.873  (d)  revised 2613 

216.306  Revised 1058 

(c)(ii)(B)(2)  corrected .1817 

219.301  (b)  revised 2613 

219.302-70  (d)  and  (e)  revised 2613 

219.704  (b)  amended 54346 

226.212-7001  Amended 58489 

226.225-7017  Removed 58489 

225.225-7040  Removed 58489 

225.403-70  Amended 2615 

225.603  (l)(iiiXC)(2)  revised 2613 

226.7000  (a)  revised;  interim 2856 

226.7002-1  (a)  introductory  text. 
(7)  and  (9)  revised;  interim 

5780 

225.7002-2  (e)  and  (j)  revised;  in- 
terim  5780 

225.7003  Added;  interim 2856 

225.7004  Removed 58489 

Added;  interim 2857 

226.7004-1  Removed .58489 

226.7004-2  Removed 58489 

225.7004-3  Removed 58489 

225.7004-4  Removed .58489 

226.7004-5  Removed 58489 

Notb:  BoMtac*  pog*  nartomt  Mteol*  I9M 


225.7004-6  Removed 58489 

225.7005  Revised 58489 

(a)(3)  revised 2616 

226.7007-4  Revised 58489 

225.7010-3  Revised 58489 

225.7016-3  Revised 58489 

225.7019-1  (b)  revised 58489 

225.7019-3  (aXDdv)  revised 2616 

225.7022-3  Revised 58489 

225.7302  (a)(1)  removed;  (a)(2) 
through  (6)  redesignated  as 

(a)(1)  through  (4);  interim 2617 

225.7303-4  Revised;  interim 2617 

226.7308  (a)  revised;  Interim 2617 

226.7005  (b)  introductory  text  and 

(1)  revised 2613 

226.7008  (b)  amended 2613 

227.7004  (aK6)  amended 2613 

227.7103-6  (eK3)  amended 2613 

227.7104  (e)(5)  amended 2614 

231.205-6  (fXl)  revised 58490 

(aX2)(i)  and   (11)   redesignated 
as  (a)(2)(i)(A)  and  (B);  new 

(a)(2Xii)  added;  interim 65479 

231.205-70  (a)  revised;  (cX3)  and 

(dXlO)  added;  interim 64635 

233.7000—233.7001  (Subpart  233.70) 

Removed 2614 

234.005-70  Revised;  interim 9991 

234.006-71  Added;  interim 9991 

(b)  corrected 11963 

236.102  (4)  added;  interim 2857 

236.274  Introductory  text.  (a),  (b) 
Introductory  text  and  (1) 
through  (8)  redesignated  as 
(b)  introductory  text,  (1),  (2) 
Introductory  text  and  (1) 
through  (viii);  new  (a)  added; 

Interim 2856 

236.570  (c)  added;  Interim 2856 

236.602-70  Added;  interim  ...7. 2857 

236.609-70  Heading  revised;  (a)  in- 
troductory text.  (1),  (2)  and 
(b)  redesignated  as  (aXD  In- 
troductory text.  (1).  (il)  and 

(2);  new  (b)  added;  interim 2858 

239  Heading  revised;  interim 9376 

239.001  Removed;  interim 1069 

239.002  Removed;  Interim 1059 

239.7000—239.7003  (Subpart  239.70) 

Revised;  Interim 1059 

239.7102-3  (a)  designation  and  (b) 

removed;  Interim 1060 

239.7201  Removed;  interim 1060 

239.7202  (a)  and  (b)  revised;  in- 
terim  1060 
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239.7300  Revised;  interim 9376 

239.7301  (a)  revised;  interim 9376 

239.7302  (a),  (b)  introductory  text 

and  (2)  revised;  interim 1060 

(b)  introductory  text  and  (1) 
revised;  interim 9376 

239.7303  Revised;  interim 9376 

239.7304  (c)  revised;  interim 1060 

Removed;  interim 9376 

239.7305  Removed;  interim 9376 

239.7400  Revised;  interim 1060 

239.7402  (b)(4)  amended;  interim 

1060 

239.7501  Revised;  interim 1060 

239.7501-1  Removed;  interim 1060 

239.7501-2  Removed;  interim 1060 

239  Table  39-1  removed;  interim 

9376 

242.302  (aX41)  revised;  interim 9991 

242.1107-70  Revised;  interim 9991 

Heading  and  (a)  corrected 11953 

244.403  (Subpart  244.4)  Added;  in- 
terim  5780 

249.102  Removed 67952 

249.7003  Revised;  interim 64637 

(c)  corrected 66077 

252.203-7000  Removed 2612 

252.212-7001  Amended 2614 

Amended;  interim 2617.  5780 

252.212-7012  Amended;  interim 5780 

252.212-7014  Amended;  interim 5780 

252.216-7000  Amended 2614 

252.216-7001  Amended 2614 

252.217-7005  Amended 2614 

252.21^7000  Amended 2614 

252.225-7009  Amended 2614 

252.225-7010  Amended 2614 

252.225-7018  Amended 2614 

252.225-7027  Revised;  interim 2617 

252.225-7037  Amended 2614 

252.227-7036  Revised 2614 

252.233-7000  Removed 2614 

252.234-7000  Revised;  interim 9991 

252.234-7001  Revised;  interim 9992 

252.236-7003  Amended 2614 

252.236-7006  Amended 2614 

252.236-7010  Added;  interim 2857 

252.236-7011  Added;  interim 2858 

252.239-7007  Amended 2614 

252.242-7005  Revised;  interim 9992 

252.242-7006  Added;  interim 9992 

252.244-7000  Added;  interim 5780 

252.247-7001  Amended 2615 

252.249-7001  Removed 67952 

252.249-7002  Revised;  interim 64637 


252.266-7001     Amended;     heading 

revised 261A 

Chapter  2  Appendix  I  amended 

54346 

Chapter  4— Departmerit  of 
Agriculture  (Parts  400-499) 

Chapter  4  Revised 53646 

Ctiapter  5— General  Services 
Administration  (Parts  500-599) 

501.402—501.404     (Subpart     501.4) 

Revised 51374 

570.106  (c)  introductory  text,  (1). 

(2)  and  (3)  revised 5166 

Ct>apter  7— Agency  for  Inter- 
national Development  (Parts 
700-799) 

702.170-13  (b)  corrected 51234 

706.302-71  (a)(2)  and  (b)  corrected 

51235 

715  Technical  correction 51235 

716  Technical  correction 51235 

722.103  Corrected 53996 

722.103-2  Correctly  redesignated 

from  722.103-71 52497 

722.103-4  Correctly  redesignated 

from  722.103-723 52497 

722.103-70  Correctly  removed 51235 

722.103-71  Correctly  redesignated 

as  722.103-2 52497 

722.103-72  Correctly  redesignated 

as  722.103-4 52497 

726.301—726.302     (Subpart     726.3) 

Removed 51235 

726.302  Correctly  redesignated  as 

726.7008 51235 

726.7008    Correctly    redesignated 

from  726.302 51235 

733.103-71  (b)  and  (c)  corrected 51235 

733.10J-72  (b)  correctly  revised 51235 

733.270-1  Correctly  designated 51235 

733.270-2  Correctly  designated 51235 

737  Technical  correction 51235 

752.7028  Corrected 51235 

CtKipter  8— Department  of 
Veterans  Affairs  (Parts  800-899) 

837  Authority  citation  revised 52709 

837.403  (Subpart  837.4)  Added 52709 

852.237-7  Added 52710 
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CtKipter  9— Department  of  Energy 
(Parts  900-999) 

904.601-71     (Subpart    904.6)    Re- 
moved   2312 

904.702  (b)  amended 2312 

906.303-70  Removed , 2312 

908.7121  (b)  amended 2312 

915.401  Amended 2312 

923.7002  (d)  amended 2312 

925  Authority  citation  revised 2311 

945.608-2  (b)(l)(ii)  revised 2312 

952  Authority  citation  revised 2311 

952.202-1  Amended;  (b)  introduc- 
tory text  revised 2312 

952.204-2  Amended 2312 

952.204-71  Amended 2312 

952.204-72  Amended 2312 

952.204-73  Amended 2312 

952.211-72  Removed 2312 

952.211-73  Removed 2312 

952.216-15  Amended 2312 

952.224-70  Amended 2312 

952.227-75  Amended 2312 

952.227-76  Amended 2312 

952.227-77  Amended 2312 

952.227-78  Amended 2312 

952.227-79  Amended 2312 

952.227-82  Amended 2312 

952.236-70  Amended 2312 

952.236-71  Amended 2312 

952.247-70  Amended 2312 

952.249-70  Amended 2312 

970.0404-3  (a)  and  (b)  amended 2312 

970.0406  Removed 2312 

970.0803  Redesignated  as  970.4100 

2312 

970.2273   (a)(3)    through   (6)   and 
(c)(1)       introductory       text 

amended 2312 

970.2903  Revised 2312 

970.4100  (Subpart  970.41)  Heading 

added 2312 

970.4100       Redesignated       from 
970.0603;  (a)  and  (c)  amended; 

(d)  removed 2312 

970.5204-12  Amended 2313 

970.5204-15  Amended 2313 

970.5204-16  Amended 2313 

970.5204-17  Amended 2313 

970.5204-18  Amended 2313 

970.5204-20  Amended '. 2313 

970.5204-21  Amended 2313 

970.5204-23      Introductory      text 

amended 2313 

970.5204-24  Amended 2313 


970.5204-26  Amended 2313 

970.5204-31  Amended 2313 

970.5204-32  (a)  and  (b)  amended 

2313 

970.5204-33  (a)  and  (b)  amended 

2313 

970.5204-35  Amended 2313 

970.5204-38  Amended 2313 

970.5204-41  Amended 2313 

970.5204-43  Amended 2313 

970.5204-44  (bXll)  amended 2313 

970.5204-45  Amended 2313 

970.5204-50  Removed 2313 

970.5204-52  Revised 2313 

970.5204-54  Amended 2313 

970.5204-55  Amended 2313 

970.5204-56  Amended 2313 

970.5204-57  Amended 2313 

970.5204-60  Amended 231^ 

970.5204-61  Amended 2313 

970.7105  (a)(3)  amended 2313 

ChKipter  12— Dejxirtment  of 
TransportaHon  (Parts  1200-1299) 

1212  Clarification 53677 

Correctly  removed 54490 

1213  Clarification 53677 

Ctiapter  15— Environmental  Pro- 
tection Agency  (Ports 
1500-1599) 

1501.602-3  (d)(lKv)  amended 57337 

1503.905  (Subpart  1503.9)  Added 57337 

1505.405  (Subpart  1505.4)  Removed 

56118 

1509.404  Revised 57337 

1509.507-1  (b)  amended 57337 

1509.507-2  (a),  (b)  and  (c)  amend- 
ed; (d)  revised 57337 

1510  Removed 57337 

1511  Added 57337 

1512  Removed 57338 

1513  Revised 57338 

1514.201-6  (a)  and  (b)  designation 

removed 55118 

1516.307  (c)  amended 57338 

1519  Heading  amended:  nomen- 
clature change 57338 

1519.201-1        Redesignated        as 

1519.201-71 57339 

1519.201-2        Redesignated        as 

1519.201-72 57339 

1519.201-71     Redesignated     trom 

1519.201-1 57339 
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TTTLE  48  Chapter  15-Con. 

1519.201-72     Redesigmated     from 

1519.201-2;      (b)      and      (c)(3) 

amended 57339 

1527.409  Amended 57339 

1532.201  (Subpart  1532.2)  Added 57339 

1533.103-70  Removed .57339 

1535.007-70  (c)  amended 57339 

1537.200—1537.205  (Subpart  1537.2) 

Removed 55118 

1542.703-2  Added 57339 

1548.102  (Subpart  1548.1)  Removed 

55118 

1552.209-71  (c)  revised 57339 

1552.209-74  Amended 5348 

1552.209-75     Redesignated     from 

1552.210-80 57339 

1552.210-70       Redesignated       as 

1552.211-70 57339 

1552.210-72       Redesignated       as 

1552.211-72 57339 

1552.210-75       Redesignated       as 

1552.211-75 57339 

1552.210-76       Redesignated       as 

1552.211-76 57339 

1552.210-77        Redesignated       as 

1552.211-77 57339 

1552.210-78       Redesignated       as 

1552.211-78 57339 

1552.210-79       Redesignated       as 

1552.211-79 57339 

1552.210-80       Redesignated       as 

1552.209-75 57339 

1552.211-70     Redesignated     from 

1552.210-70 57339 

1552.211-72     Redesignated     from 

1552.210-72 57339 

1552.211-73     Redesignated     firom 

1552.212-70 57339 

1552.211-74     Redesignated     trom 

1552.212-71 57339 

1552.211-75     Redesignated     fi-om 

1552.210-75 57339 

1552.211-76     Redesignated     trom 

1552.210-76 57339 

1552.211-77     Redesignated     f^om 

1552.210-77 57339 

1552.211-78     Redesignated     fi-om 

1552.210-78:  amended 57339 

1552.211-79     Redesignated     from 

1552.210-79 57339 

1552.212-70       Redesignated       as 

1552.211-73 57339 

1552.212-71       Redesignated       as 

1552.211-74 57339 

1552.214-70  Removed 55118 

1552.215-70  Amended 57339 


1562.235-76  Amended 57339 

Chapter  18— National  Aeronautics 
and  Spoce  Administration  (Parts 
1800-1899) 

1803.101-1  Amended 14016 

1803.101-2  Amended 14016 

1803.104-5  (d)(1)(A)  amended 14016 

1805.30a-71  Heading,  (a)  introduc- 
tory text  and  (3)  revised 4466 

1805.402  Revised 14016 

1812.301  (f)(i)(J)  added 14017 

1815  Revised;  interim 52325 

Regulation  at  61  FR  52325  con- 
firmed  3464 

Revised 3465 

1815.60&-71  Added 14017 

1815.612  Added 14017 

1815.612-70      (g)      removed:      (h) 
through  (k)  redesignated  as 

(g)  through  (i) 14017 

1815.807  (b)(ii)  revised 4467 

1816  Revised:  interim 52338 

Regulation  at  61  FR  52328  con- 
firmed   3464 

Revised 3478 

1817  Revised 55753 

1819.7211  (b)(1)  revised 14006 

1822  Re  vised 55755 

1823  Revised 55757 

1824  Revised 55758 

1828  Revised 55765 

1829  Revised 55767 

1830  Re  vised 55767 

1831  Revised 55768 

1831.205-670  Added 4467 

1831.205-671  Added 4467 

1832  Revised 55768 

1833  Revised 55771 

1833.103  Revised;  interim 11108 

1833.106-70  Added;  interim 11108 

1834  Revised 4467 

1835  Revised 4469 

1835.016-70  (b)(2)  amended 14017 

1836  Revised 4471 

1837  Revised 4472 

1839  Revised 4473 

1841  Revised 4474 

1842  Re  vised 14017 

1843  Re  vised 14022 

1843.7101—1843.7102  (Subpart 

1843.71)  Added 64823 

1844  Re  vised 14023 

1845.302-73  (b)  amended 14096 

1846  Revised 14024 

1847  Revised 14028 
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1848  Revised 14029 

1849  Re  vised 14030 

1850  Revised 14031 

1851  Revised 14032 

1862.211-72  Removed 14033 

1862.211-74  Removed 14033 

1862.216-70  Removed;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed   3464 

1862.215-71  Removed;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

1852.215-72  Removed;  Interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

1862.215-73  Revised;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

Revised 3482 

1852.215-74  Revised;  interim 52343 

Regulation  at  61  FR  62343  con- 
firmed  3464 

Revised 3482 

1862.215-76  Revised;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed   3464 

Revised 3483 

1852.215-76  Removed;  Interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

1852.216-77  Revised;  interim 52343 

Regulation  at  61  FR  62343  con- 

llrmed 3464 

Revised 3483 

1852.215-78  Revised;  interim 52343 

Regulation  at  61  FR  52343  con- 
firmed  3464 

Revised 3483 

1852.215-79  Revised;  Interim 52343 

Regulation  at  61  FR  62343  con- 
firmed  3464 

Revised 3483 

1852.215-80  Removed;  interim 52343 

Regulation  at  61  FR  62343  con- 
firmed  3464 

1862.215-81  Revised;  Interim 52343 

Reg\ilatlon  at  61  FR  62343  con- 
firmed  3464 

Revised 3483 

1862.215-82  Revised;  interim 52343 

Regulation  at  61  FR  52344  con- 
firmed  3464 

Revised 3483 

1852.215-83  Removed;  interim 52344 

Regulation  at  61  FR  52344  con- 
firmed  3464 


1862.215-84  Revised;  Interim 52344 

Corrected 56271 

Regulation  at  61  FR  62344  con- 
firmed  3464 

Revised 3484 

1862.216-72  Removed;  Interim 52344 

Regulation  at  61  FR  62344  con- 
firmed  3464 

1852.216-73  Revised;  Interim 52344 

Regulation  at  61  FR  62344  con- 
firmed  3464 

Revised 3484 

1852.216-74  Revised;  interim 52344 

Regulation  at  61  FR  52344  con- 
firmed  3464 

Revised 3484 

1852.216-75  Revised;  interim 52344 

Regulation  at  61  FR  52344  con- 
firmed  3464 

Revised 3484 

1852.216-76  Revised:  Interim 52344 

Regulation  at  61  FR  62346  con- 
firmed  3464 

Revised 3484 

1862.216-77  Revised;  interim 52345 

Regulation  at  61  FR  62345  con- 
firmed  3464 

Revised 3485 

1852.216-78  Revised;  interim 52345 

Regulation  at  61  FR  52345  con- 
firmed  3464 

Revised 3485 

1862.216-79  Removed;  interim .52345 

Regulation  at  61  FR  52346  con- 
firmed  3464 

1862.216-80  Revised;  interim 52345 

Regulation  at  61  FR  62346  con- 
firmed  3464 

Revised 3485 

1852.216-81  Revised;  Interim 52346 

Regulation  at  61  FR  52346  con- 
firmed  > 3464 

Revised 3486 

ia'>2.216-82  Removed;  interim 52346 

Regulation  at  61  FR  62346  con- 
firmed  3464 

1852.216-83  Revised:  interim 52346 

Regulation  at  61  FR  52346  con- 
firmed  3464 

Revised 3486 

1862.216-84  Revised;  interim 52346 

Regulation  at  61  FR  62346  con- 
firmed  „ 3464 

Revised 3486 

1862.216-85  Revised;  interim 52346 
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Regtdation  at  61  FR  52346  con- 
firmed  3464 

Revised 3486 

1852.216-86  Removed;  interim S2U6 

Regulation  at  61  FR  52346  con- 
firmed   3464 

1852.216-87  Revised;  Interim ..."..."..M346 
Relation  at  61  FR  52346  con- 
firmed  3464 

Revised 3486 

1852.216-88  Revised:  interim 52347 

Regulation  at  61  FR  52347  con- 
firmed  3464 

Revised 3486 

1852.216-89  Revised;  interim 52347 

Regrulation  at  61  FR  52347  con- 
firmed  3464 

Revised 3486 

1852.222-71  Removed 55758 

1852.223-70  Amended 14033 

1852.223-72  Removed 55758 

1852.223-73  Amended 55758 

Amended 14033 

1852.228-70  Revised 55772 

1852.228-71  Amended 55774 

1852.228-74  Removed 55774 

1852.228-77  Removed 55774 

1852.231-71  Removed 55774 

Added 4474 

1852.232-12  Removed 55774 

1852.232-70  Removed 55774 

1852.232-83  Removed 55774 

1852.232-84  Removed 55774 

1852.233-70  Added;  interim 11108 

1852.234-70  Amended;  heading  re- 
vised   4474 

1852.234-71  Amended;  heading  re- 
vised   4474 

1852.235-72  Revised 4475 

1852.236-71      Introductory      text 

amended 4476 

1852.236-72      Introductory      text 

amended 4476 

1852.236-73      Introductory      text 

amended 4476 

1852.236-74      Introductory      text 

amended 4476 

1852.237-70      Introductory      text 

amended 4476 

1852.237-71  Revised 4477 

1852.237-72  Revised 4477 

1852.239-70      Introductory      text 

amended 4477 

1852.241-70  Amended 4477 

1852.243-70  Revised 14033 

1852.243-71  Added 64824 


Revised 14033 

1852.244-70      Introductory      text 

amended 14034 

1852.246-70  Revised 14034 

1852.246-71      Introductory      text 

amended 14035 

1852.246-73  Revised 14035 

1852.246-74  Removed 14035 

1852.246-75  Removed 14035 

1852.247-70  Removed 14035 

1852.247-72      Introductory      text 

amended 14035 

1852.247-73  Amended 14035 

1870.201—1870.203  (Subpart  1870.2) 

Removed 4477 

1870.301—1870.303  (Subpart  1870.3) 

Removed;  interim 52347 

1870.406-1    (a)(2)    revised;    (a)(3) 

added 4477 

1870.501—1870.503  (Subpart  1870.5) 

Removed 4477 

1871  Revised 55758 

1872  Added 4477 

Chapter  35— Panama  Canal 
Commission  (Parts  3500—3599) 

3509.400-3509.471  (Subpart  3509.4) 
Regulation  at  61  FR  3846  con- 
firmed  11770 

Chapter  61  —General  Services 
Administration  Board  of  Con- 
tract Appeals  (Parts 
6100-6199) 

6101  Revised 52349 

6102  Added 52369 

6104  Authority  citation  revised 

67242 

6104.9  Added;  interim;  eff.  12-20- 

96  through  7-26-97 67242 

Chapter  99— Cost  Accounting 
Standards  Board,  Office  of  Fed- 
eral Procurement  Policy,  Office 
of  Management  and  Budget 
(Parts  9900-9999) 

9904.412-50     (d)(2)     introductory 

text  amended 58011 

9904.413-60  (c)(7),  (8).  (12).  (13)  and 

(24)  amended 58011 

Proposed  Rules: 

1 52998.  57622 


Note:  Sotdkic*  pog*  numbws  Indteot*  1996  chanoat. 


MARCH  1997  145 

CHANGES  OaOBER  1.  1996  THROUGH  MARCH  31.  1997 


2 52998,  57622 

3 52232 

4 52232 

6 52232.  52999,  58622 

8 52232.  52844 

8 52232 

12 52232.  52999 

13 52844 

14 52232,  52998.  57622 

15 .52998, 52999.  57622.  58622.  65306 

16 52232 

19 52232 

22 52232 

23 52232 

25 52232 

27 52232 

29 52232 

31 52232.  52998.  58452 

32 52232 

36 52232.  52998.  57622 

37 52232 

38 52844 

14756 

42 52232.  58452.  65306 

45 52232 

46 65306 

47 52232.  65306 

49 52232 

51 52844 

52 52232. 52998.  52999.  57622.  58622. 

65306 

53 52232.  52998.  57622 

225 374,  7432.  11142 

231 374 

242 374.  11142 

- 11142 

915 15138 

917 53185.  53699 

927 15138 

950 53185.  53699 

952 53185.  53699.  59072 

15138 

970 53185.  53699.  59072 

15138 

1300—1389  (Ch.  13) 60068 

1535 55126 

1552 55126.57623 

1819 66643 

1834 66643 

1842 55264 

1845 66643 

1852 55264.66643 

1870 66643.52232 

Notb: 


TITLE  49-TRANSPORTATION 

Subtitle  A— Office  of  the  Secretary 
of  TransportaHon  (Parts  1—99) 

1.44  (o)  revised 11383 

1.46  (ccc)  added 55583 

(eee)  added 67474 

(ddd)  added 67952 

(8)  revised;  (11)  amended 11383 

1.48  Second  (jj)  redesignated  as 

(d);  (h)  and  (i)  added 68163 

1.53  (bX5)  added 68163 

1.66  (V)  added 64030 

(X)  added 2617 

(aa)  added 11383 

1.71  (b)  added 68163 

27  Authority  citation  revised 56424 

Nomenclature  change. 56424 

27.5  Amended 56424 

27.71  Revised 56424 

27.72  Added 56424 

(c)(2)  corrected 17 

27.77  Added 56425 

31.3  (aXD  introductory  text.  (iv). 
(b)(1)  introductory  text  and 
(ii)  revised 6720 

Chapter  I— Research  and  Special 
Programs  Administration,  De- 
partment of  Transportation 
(Parts  100-199) 

Chapter  I  Advisory  goiidance 65479, 

65480 

106  Technical  correction 64030 

106.1  Amended 51336 

106.3  Re  vised 51336 

106.13  Revised 51336 

106.17  (b)  amended 51336 

106.21  Revised 51336 

106.25  Amended 51336 

106.27  (c)  amended 51336 

106.29  Amended 51336 

106.31  (a),  (c)  introductory  text 

and  (d)  amended 51336 

106.33  (b).  (c)  and  (d)  revised 51336 

106.35  (b)  amended 51337 

106.37  (a)  revised 51337 

107  Authority  citation  revised 2971 

107.202  (d)  amended 51337 

107.329  (a)  and  (b)  amended 2971 

107.299—107.339  (Subpart  D)  Ap- 
pendix A  amended 2972.  2977 

107.502  (0  removed 51337 


pog*  numbM  indteal*  1996  changM. 


146 


LSA-UST  OF  CFR  SiCTIONS  AFFECTED 


CHANGES  CXnOBER  1.  1996  THROUGH  MARCH  31.  1997 


TrrLE49  Chapter  l-Con. 

107.503  (b)  Introductory  text 
amended:  (bXD  and  (2)  re- 
moved  S1337 

107.601  (c)  amended 51337 

171  Petition  denial 51235 

Authority  citation  revised.... 2977.  7647 

171.1  Revised 1215 

(c)  added 2977 

171.4  (d)  removed 51337 

171.5  Added;  eff.  2-19-97  through 
8-15-97;  Interim 7647 

171.7  (aX3)  table  amended 51337.  65959 

171.8  Amended 51337 

RegvQatlon  at  61  FR  26419  con- 
firmed   60954 

Amended 1215.  1227 

171.11  (d)(9)(lll)  amended 1227 

171.12  (b)(8)(lll)  amended 1227 

171.12a  (bXSKlil)  amended 1227 

171.14  (b)  revised 1227 

172  Petition  denial 51236 

172.101  Table  amended 51240.  51337. 

51338 

(gr)  table  amended 1227 

(cXlOKlli)  revised 14337 

Table  amended 14338 

172.102  (cXl)  amended 51240 

(cXD  and  (3)  amended 51335 

172.301  (aXl)  revised;  (aX3)  added; 
(f)(1)  and  (2)  removed 1227 

172.302  (g)  added 1228 

172.313  (a)  revised;  (c)  added 1228 

172.328  (aX3)  added 1228 

172.331  (c)  added 1228 

172.332  (a)  revised 1228 

172.400  (b)  table  revised 1228 

172.416  Revised 1229 

172.429  Added 1229 

172.502  (aX2)  revised;  (bX3)  added 

1230 

172.504  (b)  and  (e)  revised;  (fXll) 
added 1230 

172.505  (a)  revised 1231 

172.510  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  amend- 
ed  1231 

172.540  Revised 1231 

172.555  Added 1233 

172.602  (cXl)  revised 1234 

172.606  Added 1234 

173  Authority  citation  revised 60954 

173.5  Revised 1215 

173.6  Added 1216 

173.7  (a)  introductory  text 
amended 51330 

173.8  Added 1216 


173.9  Revised 1234 

173.21  Regulation  at  61  FR  26419 

confirmed;  (k)  revised 60954 

173.22a  (c)  amended 51242 

173.28  (b)(4Xll)  corrected 51495 

(bX4Xi)  table  amended 14338 

173.29  (bXl)  revised 1236 

173.31  (aX6Xl)  removed;  (aX6Xii) 

through  (V)  redesignated  as 
(aX6Xl)  through  (Iv);  new 
(aX6Xl)  through  (Iv),  (b)(5). 
(cX3)  and  (dXlXvil)  amended 

51330 

173.34  (eXlO),  (13)  and  (19X11) 
amended:  (eX19)  introduc- 
tory text  amended 51240 

173.170  (c)  amended 14338 

173.189  (b)  amended 51338 

173.224  (cXl)  and  (2)  amended 51338 

173.225  (eXl)  amended 51338 

173.300a  (c)  amended 51338 

173.302  (CX3)  amended 51240 

173.306  (bX3)  amended 51330 

173.309  (b)  revised 51240 

173.315  (e)  and  (1X3)  amended 51339 

174.26  Revised 1236 

174.81     (g)     introductory     text 

amended 51339 

174.83     (b)     introductory     text 

amended 51339 

174.85  (d)  table  amended 51339 

174.101  (h)  and  (o)  Introductory 

text  amended 51339 

174.112  (b)  amended 51339 

174.680  (a)  revised 1236 

175.320  (a)  table  amended 51339 

175.630  Revised 1236 

176.194  (c)  and  (e)  amended 51339 

176.340    (bXl).    (3).    (4)    and    (5) 

amended 51339 

176.600  (a)  revised 1236 

177.835  (g)  Introductory  text  re- 
vised  51339 

177.841  (eXl)  and  (2)  revised 1236 

178.2  (f)  added 14338 

178.320  (a)  amended 51339 

178.337-1  (b).  (cXl).  (2)  introduc- 
tory text.  (1).  (ii).  (d).  (eXl). 

(2)  and  (f)  amended 51340 

178.337-2  (aXD  through  (4),  (b) 
heading,  (1)  Introductory 
text.    (2)    Introductory    text 

and  (c)  amended 51340 

178.337-3  (b),  (cXlXiiiXA).  (B)  in- 
troductory text.  (C).  (ivXA), 
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(B).  (C).  (2XiiiXA).  (B)  intro- 
ductory text.  (C).  (ivXA).  (B), 
(C).  (e).  (f),  (g)  Introductory 

text  and  (1)  amended 51340 

178.337-4  (b)  and  (c)  amended 51340 

178.337-6  (b)  amended 51340 

178.337-8  (aXD  amended 51340 

178.337-9  (aX2).  (3).  (bXD.  (6).  (c) 

and  (dXD  amended 51340 

178.337-11  (aXlXil)  through  (v). 
(2X1).  (il).  (b).  (CXl)  and  (3) 

-amended 51340 

178.337-13  (a)  through  (d)  amend- 
ed  51340 

178.337-14  (bX2)  amended 51340 

178.337-15  (a)  amended 51340 

178.337-16  (a).  (bXD.  (2)  and  (c) 

amended 51340 

178.337-17  (a)  amended 51340 

178.337-18  (a)  introductory  text. 

(3)  and  (b)  amended 51340 

178.338-9  (cXD  amended 51340 

178.345-1  (c)  amended 51340 

178.345-2    (aXD.    (cXD    and    (2) 

amended 51341 

178.345-3  (aXD.  (b)  Introductory 
text.  (cXl)  introductory  text, 
(lilXA).  (B)  introductory 
text,  (C).  (IvXA).  (B).  (C).  (2) 
Introductory  text,  (iiiXA). 
(B)  introductory  text,  (C). 
(ivXA).    (B).    (C)    and    (fX2) 

amended 51341 

178.345-4  (a)  amended 51341 

178.345-6  (a)  and  (b)  amended 51341 

178.345-7  (a)  introductory  text, 
(c),  (dX2)  and  (5)  amended: 

(dX2)  table  revised 51341 

178.345-8  (aXD  introductory  text, 
(3).  (4).  (b)  introductory  text, 
(2).  (cXD.  (2),  (d)  introduc- 
tory text.  (1),  (2)  introduc- 
tory text,  (ii)  and  (e)  amend- 
ed  51341 

178.345-9  (e)  and  (h)  amended 51341 

178.345-10  (a),  (c),  (e)  introduc- 
tory text  and  (1)  amended 51341 

178.345-11    (a),    (b)    introductory 

text  and  (d)  amended 51341 

(bX2)  amended 51342 

178.345-12  Amended 51342 

178.345-13    (a),    (b)    introductory 

text.  (1)  and  (2)  amended 51342 

178.345-14  (a)  revised;  (bX4).  (5) 

and  (d)  amended 51342 
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178.345-15  (bX2)  and  (d)  amended 

51342 

179.103-5  (aXl)  amended 51342 

179.300-7  (a)  amended 51342 

180.403  Amended 51342 

180.407  (c)  table.  (dX2Xvi).  (f)(3). 
(gXlXviii).  (ix),  (hXl)  intro- 
ductory   text,    (i)    and    (il) 

amended 51342 

180.409  (a)  revised;  (b)  redesig- 
nated as  (d);  new  (b)  and  (c) 

added 1217 

180.413  (e)  amended 51342 

180.415  (b)  amended 51343 

180.417  (cX2)  amended 51343 

190  Technical  correction 64030 

192.381  (a)(3Xi)  and  (d)  revised 2619 

193.2019  Added 8404 

193.2057  Amended:  (b)  and  (c)(1) 

revised 8404 

193.2059  (c)  Introductory  text  and 
(dXlXii)  revised:  (cX4)  added 

8404 

193  Appendix  A  amended 8404 

199  Notice 60206 

Authority  citation  revised 65365 

Confirmation  of  effective  dates 

199.25  (d)  revised  ."..........1.......'."".'..'.".'.65365 

199.229  (c)  revised 6536S 

Chapter  II— Federal  Railroad  Ad- 
ministration, Department  of 
Transportation  (Parts  200—299) 

214  Authority  citation  revised 65975 

214.4  Added 65975 

214.7  Amended 65975 

214.301—214.355        (Subpart        C) 

Added 65976 

214  Appendix  A  amended 65981 

219  Authority  citation  revised 60634 

Determination 13349 

219.5  Amended 60634.  67490 

219.201  (aXD  Introductory  text, 

(2)  Introductory  text  and  (4) 
revised 60634 

225  Authority  clUtion  revised 59371 

225.3  Introductory  text,  (a),  (b), 
(c)  Introductory  text  and  (1) 
through  (4)  redesignated  as 
(a)  introductory  text,  (1),  (2), 

(3)  introductory  text  and  (1) 
through  (iv);  new  (a)  intro- 
ductory   text    revised:    new 

(b),  new  (c)  and  (d)  added 67490 

225.5  Amended 59371. 67490 
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TrrLE49  Choplvr  ll-Con. 

225.19  (e)  revised 406M 

(c)  amended 67490 

225.26  (c)  revised 9W71 

(h)  Introductory  text  amended; 

(hX12)     and     (13)     revised; 
(hK15)  added 67491 

225.27  (a)  amended 67491 

225.33  (aXlOXii)  amended 99371 

(a)  introductory  text  amended 

67491 

225.35  Amended 59371 

225  Appendix  B  added 60634 

232  Authority  citation  revised 294 

232.19  Heading  and  (a)  revised; 

(h)  removed 294 

232.21  Added 294 

232.23  Added 294 

232.25  Added 295 

232  Appendix  A  amended 295 

Chapter  lll-Foderal  Highway  Ad- 
ministration. Department  of 
Transportation  (Parts  300—399) 

328.103  (0)  revised 1296 

365  Authority  citation  added 54707 

Heading      redesignated      firom 

Part  1160  heading 54707 

365.101—365.123  (Subpart  A)  Re- 
desigrnated  from 
1160.1—1160.12  (Subpart  A) 54707 

365.201—365.207  (Subpart  B)  Re- 
designated firom 
1160.40—1160.43  (Subpart  B) 54707 

365.301—365.309  (Subpart  C)  Re- 
designated from 
1160.60-1160.64  (Subpart  C) 54707 

365.401—365.413  (Subpart  D)  Re- 
designated from  Part  1181 54707 

366  Redesignated  from  Part  1044 
54707 

367  Redesignated  from  Part  1083 
54707 

367.5  Regulation  at  60  PR  30012 
stayed  through  1-1-98;  regu- 
lation at  60  FR  39675  eff.  date 
extended  through  12-31-97 .64295 

368  Redesignated  from  Part  1171 
54707 

371  Redesignated  from  Part  1045 
54707 

372  Heading  added .54706 

Authority  citation  added 54706 

372.101—372.117  (Subpart  A)  Re- 
designated from  Part  1047 54706 

372.115  Heading  revised 54706 


372.201—372.243  (Subpart  B)   Re- 

deslgrnated  from  Part  1048 54708 

372.301—372.303  (Subpart  C)  Re- 
designated from  Part  1049 54708 

373  Heading  added 54708 

Authority  citation  added 54708 

373.101—373.105  (Subpart  A)  Re- 
designated from  Part  1051; 
heading  revised 54708 

373.101  Heading  revised 54708 

373.201  (Subpart  B)  Redesignated 
from  Part  1061;  heading  re- 
vised  54708 

373.201  Heading  revised 54708 

374  Heading  added 54709 

Authority  citation  added 54709 

374.101—374.113  (Subpart  A)  Re- 
designated from  Part  1055 54709 

374.201  (SubpcLTt  B)  Redesignated 

from  Part  1061 54709 

374.301—374.319  (Subpart  C)  Re- 
designated from  Part  1063 54709 

374.401—374.405  (Subpart  D)  Re- 
designated from  Part  1064 54709 

374.501—374.505  (Subpart  E)  Re- 
designated from  Part  1054 54709 

375  Redesignated  from  Part  1056 
54707 

376  Redesignated  firom  Part  1057 
54707 

377  Heading  added 54708 

Authority  citation  added 54708 

377.101—377.105  (Subpart  A)  Re- 
designated from  Part  1052 54706 

377.201—377.217  (Subpart  B)  Re- 
designated from  Part  1320; 
heading  revised 54709 

378  Redesignated  from  Part  1008 
54707 

379  Redesignated  from  Part  1167 
54707 

383  Authority  citation  revised .1296 

383.3  (b)  revised 1296 

387  Authority  citation  revised 54709 

387.301—387.323   (Subpart  C)   Re- 

desigrnated  from  Part  1043 54709 

Heading  revised 54710 

387.317  Heading  revised 54710 

387.401—387.419  (Subpart  D)  Re- 
designated   from    Part    1084; 

heading  revised 54710 

387.415  Heading  revised 54710 

390  Authority  citation  revised 54710 

Authority  citation  revised 1296 
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390.3  (b)  removed;  (c)  through  (g) 
redesignted  as  (b)  through  (f) 
1296 

390.50-390.60  (Subpart  C)  Re- 
moved  1296 

390.401-390.407  (Subpart  D)  Re- 
designated from  Part  1058 54710 

397  Report  availability 54744 

350—399  (Subchapter  B)  Appen- 
dix H  removed 1296 

Chapter  V-Notional  Highway 
Traffic  Safety  Administration, 
Department  of  Transportation 
(Parts  500-599) 

531.6  (bX12)  added 67492 

641  Appendixes  A,  A-1  and  A-II 

amended i69i 

571.108  Amended 10716,  10717 

571.114  Amended 2978 

671.121  Amended 60636 

671.208  Amended 60215. 60217, 64298. 

65188 

Amended 32,  806,  1402,  12974,  12975 

671.213  Amended 60220.  60221 

572.30  (b)  revised 67955 

572.31  (b)  removed;  (c)  through  (f) 
redesignated  as  (b)  through 
(e):  (aXD.  (3),  (4)  and  new  (d) 
revised 67955 

572.35  (a),  (b)  and  (c)  revised;  Fig- 
ures 26,  26  and  27  added 67955 

578  Added sies 

693  Authority  ciUtion  revised 51243 

593  Appendix  A  added 51243 

C:hapter  VI-Federal  Transit  Ad- 
ministration, Deixirtment  of 
Transportation  (Parts  600—699) 

613  Authority  citation  revised 67175 

614  Re  vised 67175 

653  Random  drug  and  alcohol 
testing  rate 67962 

654  Random  drug  and  alcohol 
testing  rate 67962 

659.33  (a)  and  (b)  revised 67493 

659.45  (b)  amended 67493 

Chapter  VIII— National  Transpor- 
tation Safety  Board  (Parts 
800-899) 

831  Authority  citation  revised 3806 

831.2  Revised 3806 

831.3  Revised 3806 


831.4  Revised 3806 

831.5  Revised 3807 

831.6  Revised ."!  3807 

831.7  Revised SBffj 

831.8  Revised 3807 

831.9  (a)  revised 3807 

831.11  Revised 3808 

831.12  Revised 3808 

831.13  (b)  revised 3808 

831.14  Revised 3808 

Chapter  X— Surface  Transpor- 
tation Board,  Department  of 
Transportation  (Parts 

1000-1399) 

1002.1  (a),  (b),  (c)  and  (eXD  re- 
vised; (0(6)  amended 3487 

1002.2  (f)  table  amended 66230 

(f)  revised 3488 

(dXD  and  (0(38)  through  (41) 

revised;  interim 9715 

1008  Redesignated  as  Part  378 54707 

1011  Authority  citation  revised 

52710 

1011.7  (bXl)  amended;  (bX2)  re- 
moved  52710 

Regulation  at  61  FR  52710  eff. 

date  delayed  to  11-16-96 57340 

1023  Redesignated  as  Part  367 54707 

1039.11  (a)  toble  amended 66231 

1040—1069    Undesignated    center 

heading  removed 54710 

1043  Redesignated            as 
387.301—387.323  (Subpart  C) 54709 

1044  Redesignated  as  Part  366 54707 

1045  Redesignated  as  Part  371 54707 

1047  Redesignated             as 
372.101—372.117  (Subpart  A) 54708 

1047.20—1047.23         Undesignated 

center  heading  removed 54708 

1047.25      Undesignated      center 

heading  removed 54708 

1047.45      Undesignated      center 

heading  removed 54708 

1048  Redesignated            as 
372.201—372.243  (Subpart  B) 54708 

1049  Redesignated             as 
372.301—372.303  (Subpart  C) 54708 

1051  Redesignated            as 
373.101—373.105  (Subpart  A) 54708 

1052  Redesignated            as 
377.101—377.105  (Subpart  A) 54706 

1064  Redesignated  as 

374.501-374.505  (Subpart  E) 54709 

1055  Redesignated  as 

374.101—374.113  (Subpart  A) 54709 
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TITLE  49  Chapter  X-Con. 

1056  Redesigmated  as  Part  375 54707 

1057  Redesigrnated  as  Part  376 54707 

1058  Redesigrnated             as 
390.401—390.407  (Subpart  D) 54710 

1061     Redesignated     as     374.201 

(Subpart  B) 54709 

1063  Redesigrnated             as 
374.301—374.319  (Subpart  C) 54709 

1064  Redesignated             as 
374.401—374.405  (Subpart  D) 54709 

1067  Removed 54707 

1070  Removed 54106 

1071  Removed 54105 

1080—1089    Undesignated    center 

heading  removed 54710 

1081     Redesignated     as     373.201 

(Subpart  B) 54708 

1084  Redesignated  as 

387.401—387.419  (Subpart  D) 54710 

1104  Authority  citation  revised 

52711 

Heading  revised 52711 

1104.1  (a)  amended:  (d)  added 5271 1 

Regulation  at  61  PR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.3  (a)  and  (b)  amended:  (a)(1) 

and  (2)  added 52711 

Regulation  at  61  PR  52711  eff. 

date  delayed  to  11-16-96 57340 

(a)(2)  revised 56491 

1104.4  (b)  amended 52711 

Regulation  at  61  PR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.5  (b)  amended 52711 

Regulation  at  61  PR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.6  Amended 5271 1 

Regulation  at  61  PR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.7  (b)  amended 52711 

Regulation  at  61  PR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.8  Amended 52711 

Regulation  at  61  PR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.10  (a)  and  (b)  amended 52711 

Regulation  at  61  PR  52711  e^. 

date  delayed  to  11-16-96 57340 

1104.11  (b)  amended 52711 

Regulation  at  61  PR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.12  (a)  and  (b)  amended 52711 

Regulation  at  61  PR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.13  (a)  amended 52711 


Regulation  at  61  PR  52711  eff. 
date  delayed  to  11-16-96 57340 

1104.14  (b)  amended 52711 

Regulation  at  61  PR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.15  (a)  revised 52711 

Regulation  at  61  PR  52711  eff. 

date  delayed  to  11-16-96 57340 

1104.23    (b).    (c),    (d)(1)    and    (2) 

amended 52713 

1105  Authority  citation  revised 

67882 

1105.7  (a).  (bXll)  and  (c)  amend- 
ed; (b)  introductory  text  re- 
vised  67882 

1105.8  (c)  revised 67883 

1105.12  Appendix  amended 67883 

1111  Revised 52711 

Regulation  at  61  PR  52711  eff. 

date  delayed  to  11-16-96 57340 

1111.3  Amended 58491 

1111.8  Corrected 53996 

1112  Authority  citation  revised 
52712.58491 

1112.1  Amended 52712 

Regulation  at  61  PR  52712  eff. 

date  delayed  to  11-16-96 57340 

1112.2  Amended 58491 

1112.4  (a)  introductory  text 
amended;  (c)  removed 52712 

Regulation  at  61  PR  52712  eff. 

date  delayed  to  11-16-96 57340 

1112.7  Amended 52712 

Regulation  at  61  PR  52712  eff. 

date  delayed  to  11-16-96 57340 

1112.10  Revised 52712 

Regulation  at  61  PR  52712  efl". 
date  delayed  to  11-16-96 57340 

1113  Authority  citation  revised 
52712 

1113.1  (a)  amended:  (c)(3)  re- 
moved  52712 

Regulation  at  61  PR  52712  eff. 
date  delayed  to  11-16-96 57340 

1113.2  (a).  (bXD  and  (d)  amended 
52712 

Regulation  at  61  PR  52712  eff. 
date  delayed  to  11-16-96 57340 

1113.3  (b)(2)  amended 52712 

Regulation  at  61  PR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.4  (a)  introductory  text  and 

(b)  amended „ 52712 

Regulation  at  61  PR  52712  eff. 
date  delayed  to  11-1&-96 57340 

1113.5  Amended 52712 


NOTB: 
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Regulation  at  61  PR  52712  eff. 
date  delayed  to  11-16-96 57340 

1113.6  (b)  amended 52712 

Regulation  at  61  PR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.7  (e)  amended 52712 

Regulation  at  61  PR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.8  Amended 52712 

Regulation  at  61  PR  62712  eff. 

date  delayed  to  11-16-96 57340 

1113.9  Regulation  at  61  PR  52712 
eff.  date  delayed  to  11-16-96 
57340 

1113.10  Amended 52712 

1113.11  Amended 52713 

Regulation  at  61  PR  52713  eff. 

date  delayed  to  11-16-96 57340 

1113.12  (a)  and  (b)  amended 52712 

Regulation  at  61  PR  52712  eff. 

date  delayed  to  11-1&-96 57340 

1113.13  Amended 52712 

Regulation  at  61  PR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.16  Amended 52712 

Regulation  at  61  PR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.17  (b)  and  (c)  amended 52712 

Regulation  at  61  PR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.18  (c)  amended 52712 

RegiUation  at  61  PR  52712  eff. 

date  delayed  to  11-16-96 57340 

1113.31  Removed 52713 

Regulation  at  61  PR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114  Authority  citation  revised 

52713 

1114.1  Amended 52713 

Regulation  at  61  FR  52713  eff. 
date  delayed  to  11-16-96 57340 

1114.4  Amended 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.5  Amended 52713 

Regulation  at  61  PR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.6  Amended 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.7  (a)   heading,    designation 

and  (b)  removed 52713 

Regulation  at  61  FR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.21  (aXl).  (0X3).  (9).  conclud- 
ing text,  (d)  and  (e)  introduc- 

Notb:  •oMkic*  pa0»  numtMn  hdcol*  1996 


tory   text  amended;   (b)  re- 
vised; (f)  added 52713 

Regulation  at  61  PR  52713  eff. 
date  delayed  to  11-16-96 57340 

1114.22  Revised 52713 

Regulation  at  61  PR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.23  (b).    (c),    (dXD    and    (2) 
amended 52713 

Regulation  at  61  PR  52713  eff. 
date  delayed  to  11-16-96 57340 

1114.24  (bX2).    (3)    introductory 
text,  (d)  and  (h)  amended 52713 

Regulation  at  61  FR  52713  eff. 
date  delayed  to  11-16-96 57340 

1114.26  (a)  and  (c)  amended 52713 

Regulation  at  61  PR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.27  (a),  (b)  and  (c)  amended 
52713 

Regvilation  at  61  PR  52713  eff. 
date  delayed  to  11-16-96 57340 

1114.30  Revised 52713 

Regulation  at  61  PR  52713  eff. 

date  delayed  to  11-16-96 57340 

1114.31  (a).  (bXl).  (2).  (c)  and  (d) 
amended:  (bX2Xiv)  added 52713 

Regulation  at  61  PR  52713  eff. 

date  delayed  to  11-16-96 57340 

1115  Authority  citation  revised 

52714 

1115.1  (a)   revised:    (b)   and   (c) 
amended 52714 

Regulation  at  61  FR  52714  eff. 
date  delayed  to  11-16-96 57340 

1115.2  Introductory    text,    (bX2) 
and  (g)  amended:  (e)  revised 
52714 

Regulation  at  61  PR  52714  eff. 
date  delayed  to  11-16-96. 57340 

1115.3  Revised 52714 

Regulation  at  61  PR  52714  eff. 

date  delayed  to  11-16-96 57340 

(a)  revised 58491 

1116.4  Revised 52714 

Regulation  at  61  FR  62714  eff. 

date  delayed  to  11-16-96 57340 

1115.6  (a)  and  (b)  amended 52714 

Regulation  at  61  PR  62714  eff. 
date  delayed  to  11-16-96 57340 

1115.6  Amended 52714 

Regulation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

1115.7  Amended 52714 

Regulation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 
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TITLE  49  Chapter  X-Con. 

1115.8  Amended 52714 

Regrulatlon  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

1115.9  Added 52714 

Regrulation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

(b)  re  vised 58491 

1121  Revised 52714 

Regulation  at  61  FR  52714  eff. 

date  delayed  to  11-16-96 57340 

1121.4  (e)  amended 56491 

1142  Removed 5170 

1152  Revised 67563 

1160    Heading    redeslgmated    as 

Part  365  heading 54707 

1160.1—1160.12  (Subpart  A)  Redes- 
ignated     as      365.101—365.123 

(Subpart  A) 54707 

1160.40—1160.43  (Subpart  B)  Re- 
designated as  365.201—365.207 

(Subpart  B) 54707 

1160.60—1160.64  (Subpart  C)  Re- 
designated as  365.301—365.309 
(Subpart  C) 54707 

1166  Removed 4493 

1167  Redesignated  as  Part  369 54707 

1171  Redesignated  as  Part  368 54707 

1180  Authority  citation  revised 

9716 

1180.0  Amended;  interim 9716 

1180.1  (a),  (b)  introductory  text, 
(1)  introductory  text,  (2)  and 
(c)  through  (h)  amended;  in- 
terim  9716 

1180.2  Introductory  text,  (b)  in- 
troductory text,  (d)  intro- 
ductory text,  (1)  and  (4) 
amended;  interim 9716 

1180.3  (d),  (e)  and  (f)  amended;  in- 
terim  9716 

(g)  amended;   (h)  revised;   in- 
terim  9717 

1180.4  (a)(3).  (4).  (bXD.  (2). 
(cK2)(ii).  (iv).  (v),  (6X111).  (iv). 
(7Xi).  (li).  (dXlXilXD). 
(iliXG).  (IXJ).  (2).  (3).  (4X111). 
(eXl).  (4).  (fXl).  (g)  and  (h) 
amended;  (cXD.  (2Xvl). 
(dX4Xli)  and  (gXlKiii)  re- 
vised; (I)  removed;  Interim 


.9717 


1180.6  (a)  introductory  text. 
(2Xvl).  (4),  (6).  (8)  and  (bX6) 
amended;  interim 9717 

1180.7  Introductory  text  amend- 
ed; interim 9717 

NOTS:  loMtoc*  poQ*  numbwt  hdteato  I9M  ctangM. 


1180.9  Introductory  text  and  (e) 

amended;  interim 9717 

1180.20  (a)(2Xli),  (b).  (c)  and  (d) 

amended;  interim 9717 

118!  Redesignated  as 

365.401—365.413  (Subpart  D) 54707 

1186  Removed 5171 

1185  Revised 2042 

1310  Added 5171 

1313  Revised 68649 

1319  Added 9110 

1320  Redesignated             as 
377.201—377.217  (Subpart  B) 54709 

Proposed  Rules: 

171 55364.  68955 

172 55364.  68955 

173 55364,  68955 

175 55364,  68955 

176 55364 

178 55364 

192 7985 

194 60674 


195 ; 7985 

223 8330,  10248 

239 8330,  10248 

361 54601 

362 54601 

363 54601 

364 54601 

369 54711 

372 54712 

373 4096 

383 52401,  56936,  66250 

6753 

387 3865.14662 

390 3855.14662 

391 52401.  56936.  66250 

3855.  6753.  14662 

392 3855,14662 

393 54142 

396 57252 

3855,  6161.  14662.  15150 

396 3855.14662 

397 3865.14662 

531 67518 

538 375 

541 7987 

544 8206,  14738 

571 51669.  54961,  56652,  56362.  58504. 

60070,  65510,  66992 

807,  1077,  2989,  4228,  7858,  8883,  8907, 

8917,  10514,  13583 

572 10516 

575 52769 
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595... 
1002. 
1106. 


....831 
.14386 
.14386 


1111 6509 

1136 8209 

1310 56656 

1312 67291 

1313 54144 

1319 59075 

Ch.  XI 64649 

3492.5792 

TITLE  50-WILOLIFE  AND 
FISHERIES 

Chapter  l-United  States  Fisti  and 
Wildlife  Service.  Department  of 
ttie  Interior  (Parts  1-199) 

17  Decision 64475 

Guidance 64475 

Document  availability 3241 

17.11  (h)  table  amended 54056.  59028 

(h)  table  amended 689.  1657.  2321, 

3628,  4191,  4939,  10746 

17.12  (h)  table  amended 52383,  53088, 

53107,  53123.  53130.  53137.  53152. 
54357.  67497 

(h)  table  amended 1647,  1694,  4182, 

6551.  14351 

17.84  (j)  added 54057 

18.4  Added 7329 

18.30  Added 7329 

20.21    (j)   introductory    text   re- 
vised; (jX2)  removed 4876 

20.105  (e)  amended 6729 

36.37  Added 1838 

60  (Subchapter  D)  Removed 53330 

CtKpter  II— National  Marine  Fisti- 
eries  Sen^e.  National  Oceanic 
OTKl  Atmosptieric  Administra- 
tion. Department  of  Commerce 
(Parts  200-299) 

216.121—216.126  (Subpart  K)  Re- 
moved  51214 

217  Authority  citation  revised 6737 

Technical  correction 7947 

217.12  Amended 66944 

Amended;  interim „....6737 

Corrected 7947 

222  Authority  citation  revised 6738 

Technical  correction 7947 

222.32  Added;  interim 6738 

227.4  (h)  added 56149 


(h)  correctly  revised 1297 

227.21  Revised 56149 

227.72      (e)(2Xil)(B)(7).      (4X1XC), 
(iii)       introductory       text, 

(lv)(C)  and  (5)(i)  revised 66944 

227  Figures  14a,  14b  and  15  added 

66945 

229.4  (a),  (b)  and  (e)  revised 46 

259.31  (e)  added;  authority  cita- 
tion removed .331 

285  Inseason  adjustments 53677,  66618 

Temporary  regulations  ...551 19,  55926, 

57340,  56341 

Quotas 60221 

Temporary  regulations 3490.  9376 

285.20  (bXl)  revised;  interim 8635 

285.21  (bXl),  (c),  (d),  (e).  (g)  arid 

(1)  revised 332 

285.53  (a),  (b)  and  (c)  revised;  (d) 

amended 332 

Ctiapter  III— International  Regu- 
latory Agencies  (FIstiIng  and 
Wt)allng)  (Parts  300-399) 

300  Inseason  adjustments 55225 

Fishery  management  measures 
12759 

Ctiapter  VI— Fist>ery  Conservation 
and  Management.  National 
Oceanic  and  Atmosptieric  Ad- 
ministration, Department  of 
Commerce  (Parts  600—699) 

Chapter  VI  Policy  statement 8178 

600    Specifications    and    fishery 

management  measures 700 

Technical  correction 3335 

600.10  Amended 14646 

622  Temporary  regulations 52715 

Temporary  regulations 689,  1402, 

3808.  9718.  14651 

622.1  Table  1  amended..^. 65483 

622.2  Amended 65483 

622.4  (aX2Xi).  (v),  (g)  and  (pX3XI) 

amended;  (m)  and  (n)  revised 
13986 

622.31  (a)  amended;  (c)  revised 13987 

622.32  (b)(2Xlii)  revised 13988 

622.33  (a),  (b)  introductory  text 

and  (3)  revised 64486 

(c)  added 65483 

622.37  (g)  added 65463 

(dX4)  amended 13988 

622.38  (g)  added 65463 
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TITLE  50  Chapter  Vl-Con. 

622.39  (e)  added 65483 

(bXlKi)  revised;  (b)(lKv)  added 

65985 

622.40  (a)(2)  revised 13988 

622.41  (f)  added 65484 

622.42  (a)(3)  revised 13988 

622.43  (b)(1)  amended 13988 

622.44  (f)  added 65484 

622.48  (d)(1)  revised 13988 

622  Appendix  A  amended 13988 

628  Removed 13301 

630  Quota 13350 

630.7  (aa)  added 64487 

640  Rescission 14352 

648  Quotas 52384.  52715.  54578.  54579. 

56902.  64999.  67497.  68164 

Temporary  regrulatlons 60044 

Quotas 4021.  11108 

Specifications 10478 

Technical  correction 11953,  13733 

Nomenclature  change 14651 

648.1  (a)  revised 58463 

(a)  revised 13299 

648.2  Amended 56126,  58464 

Amended 2620.  9379.  10717.  13299, 

14646 

648.4  (aX6KiXAM3)  added 56126 

(aK7)  added:  (b)  revised 58464 

Heading,  (a)  introductory  text. 

(c)  introductory  text,  (1),  (2) 
introductory  text,  (i),  (0,  (J), 
(k)  and  (1)  revised;  (a)(8)  and 

(c)(3)  added;  (b)  amended 13299 

(aKl)(i)(E)(2),             (6Xi)(B)(7), 
(cX2XiiXA)  and  (B)  revised 
14646 

648.5  (a)  revised 58465 

648.6  (a)  revised 58465 

648.7  (aXlXl).  (bXlXD  and  (Hi) 
amended;  (aX2Xi)  and  (0(3) 
revised 58465 

(fX2)  revised 14646 

648.9  (e)  revised 14646 

648.10  (a)  table  amended;  (e)  re- 
moved; (0  redesignated  as 
(e);  (b)  introductory  text,  (1), 
(cXD.  (2).  (3).  (5)  and  new  (e) 
introductory     text    revised; 

new  (f)  added 14647 

648.12  Revised 58466 

648.14  (t)  relnsUted 53866 

(aX43)  revised 54106 

(aX52)  revised;  (aX89)  added 55776 

(kX12)  added 56126 


(a)(8)  revised;  (u)  redesignated 
as  (w);  (aX90)  through  (95). 
new  (u).  (V)  and  (w)(7)  added 
58466 

(aX96)  added 1842 

(aX89)  revised;  (cXll)  added 9379 

(aX97),  (98)  and  (99)  added 10748 

(w)  redesignated   as   (x);   new 

(w)  added 13300 

(aX19).  (37).  (40).  (43).  (48).  (50). 
(57)  introductory  text,  (1), 
(86),  (96).  (cX6),  (7),  (dX3). 
(hXl).  (9).  (1X1)  and  (xXlXlll) 
revised;  (aXlOO)  and  (dX4) 
added;  (c)(10)  and  (r)  removed 

14647 

648.15  (c)  added 14648 

648.20  (b),  (c)  and  (d)  revised 8637 

648.21  (c)(5)  revised 8637 

648.22  (a)  and  (c)  revised 8637 

648.23  (bX3Xll)  and  (4)  revised 14648 

648.51  (e)  introductory  text  re- 
vised  14648 

648.52  Heading  and  (a)  revised 14648 

648.53  (a)  and   (b)  introductory 

text  revised 14648 

648.54  (a).  (bXD  and  (c)  revised 
14649 

648.55  (d).  (e)  and  (f)  redesignated 
as  (f).  (g)  and  (h);  heading 
and  new  (f)(3)  revised;  new 

(d)  and  new  (e)  added 1404 

648.56  Added 1831 

648.73  (aXl).  (2)  and  (3)  corrected 

60154 

(aXl).  (2)  and  (3)  revised 14649 

648.80  (aX4XlXA)  and  (bX2Xiil) 
revised;  (bX5)  added 54106 

(aX8)  revised 56777 

(aX8)(l)  revised 68165 

(aX2)(lii)  revised;  (aXlO)  added 

8404 

Introductory  text.  (2Xlil). 
(3X111).  (5)  Introductory  text. 
(7Xiv)  Introductory  text,  (D), 
(bX2Xlii).  (3X1).  (cXl)  and 
(2X1)  revised 14649 

648.81  (d)  and  (gXD  revised;  (i) 
added 55777 

(0(2X11)  revised 9379 

(j)  through  (m)  added 10748 

648.82  (bXlXD.  (2X1).  (5X1)  and 
(7X1)  revised;  (j)  added 2620 

(bXlXll).  (2X11).  (4X1)  introduc- 
tory text.  (ID.  (6X1).  (dX2Xi) 
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introductory  text  and  (g)  re- 
vised  14650 

648.86  (aX2Xiii)  revised;  (b)  re- 
moved; (c)  redsignated  as  (b) 
14660 

648.87  (bXl)  revised 55777 

Heading,  (a),  (b)  heading  and 

introductory  text  revised 9379 

648.90  (bX2)  and  (3)  redesignated 
as  (bX3)  and  (4);  (b)  introduc- 
tory text,  (1)  and  new  (3Xiii) 

revised;  new  (b)(2)  added 14050 

(aX3)  revised 14650 

648.100  (bX8)  revised 14650 

648.103  (a)  revised 10478 

648.106  Introductory  text  revised 

14651 

648.123  (bX3)  added 56126 

(aXD  re  vised 12107 

648.140—648.146  (Subpart  I)  Added 

58467 

648.160—648.163       (Subpart       J) 

Added 13300 

649.2  Amended 10750 

649.8  (a)  introductory  text.  (b). 
(c)  introductory  text.  (IXiv). 
(2)  and  (4)  revised;  (cXlXv) 

added 9993 

(cXll).  (12)  and  (13)  added 10750 

649.23  Added 10750 

649.24  Added 9993 

649.44  (e).  (0  and  (g)  redesignated 

as  (0.  (g)  and  (h);  heading 
and   (fX3)    revised;    new    (e) 

added 1405 

660  Temporary  regulations 51670 

Restrictions 56902 

Specifications      and      fishery 

manag'ement  measures 700 

Technical  correction 3335,  4676 

660.61  (a)  revised 8638 

678  Temporary  regulations 4192 

679  Fishery  management  meas- 
ures  51374 

Temporary  regulations.  .51789,  52385, 

52716.  53153,  53154.  53677,  54580, 

54677.  54953.  55119,  56150,  57340. 

57341,  57781,  58491.  64298,  64487, 

66989,  68672.  69050 

Recordkeeping   and   reporting 

requirements 52385 

Inseason  adjustments 54580. 57780 

Nomenclature  change 56438 

Technical  correction 57002, 64569, 

65989 


Specifications      and      fishery 

management  measures 

Specifications 64299 

Inseason  adjustments 2043,  7948, 

8883.  10752 

Nomenclature  change 2047 

Specifications      and      fishery 

management  measures 2321 

Temporary  regulations 6132,  7168, 

8179,  8188,  8406,  8407,  8638.  9379, 

9718,  9994,  10222,  10479,  11770, 

11771.  13351,  13352,  14352,  14651, 

14652 
Fishery  management  measures 
5781 

679.1  (0  revised 56429 

(c)  and  (g)  revised 2045 

679.2  Amended .56429 

Amended 65987 

Amended 2045 

679.3  (d)  revised 2045 

679.4  (g)   removed;    (0(1X1).    (11) 

and  (2)(il)  revised 56430 

(c)(3Xili)  and  (4XliiXA)  revised 
2045 

679.5  (a)(2)  revised 56431 

(aXlXili).    (7XvXE).    (lOXlXA). 

(B),  (hX2XliXA).  (D). 

(3XiXE).  (1X3X11)  through  (v). 
(jX2)  and  (4X11).  (ill)  and  (Iv) 
revised;       (hX2XlXC)       and 

(liXF)  added 2045 

679.7  (bXl),  (0(14).  (g)(5).  (6)  and 
(7)  removed;  (bX2),  (3),  (4). 
(0(15),  (16),  (g)(3),  (4),  (8)  and 
(9)  redesignated  as  (bXl),  (2), 
(3),  (0(14),  (15)  and  (gX4) 
through  (7);  (aX3),  (g)(2)  and 
new  (7)  revised;  (gX3)  added 

56431 

(cXl)  removed;   (cX2),   (3)  and 
(4)  redesignated  as  (cXD,  (2) 

and  (3) 65987 

(bXD  removed;  (bX2)  and  (3)  re- 
designated as  (aX13)  and  (b) 
2046 

679.20  (a)(7)  revised 59030 

(dX2)  revised 2046 

(0(2)  revised llllO 

(bX2).  (3)  heading.  (IXA),  (ilXA) 

and  (B)  revised;  (bX2Xi)  and 

(ii)  added 15127 

679.21  (eXlXi).  (6).  (7X11)  and  (ill) 
revised;  (eX7XviXA)  heading 
and  (1)  removed;  (eK3)(iiXB) 
and  (7XviXAX2)  redesignated 
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CHANGES  OCTOBER  1.  1996  THROUGH  MARCH  31.  1997 


T1TIE50  Chapter  Vl-Con. 

as  (e)(3)(ii)(C)  and  (7)(vl)(A); 

new  {e)(3XiiKB)  added 65987 

(cX3)  revised 56431 

(eXlKii)      and      (6)      revised: 

(eXlKili)   removed;   (eXlXiv) 

throutfh  (vli)  redesignated  as 

(eXlXiil)  through  (vi) 13841 

679.22  (aXD.  (2)  and  (3)  revised; 

(aX9)  and  (10)  added 65988 

(g)  added 2046 

(eX2XiiXB)  and  (3Xii)  revised 

2046 

679.41  (eX2)  revised;  (eX3)  added 
67964 

679.42  (fXl).  (2)  and  (3)  revised 7948 

679.50  (Subpart  E)  Revised 56431 

(fXlXliiXBXi)  and  (2XiIiXBXi) 
revised 63761 

(cKlHvlii)  and  (Ix)  added 65989 

679.62  (d)  revised 65989 

679  Table  2  amended 2047 

Table  10  revised 11109 


Proposed  Rules: 


17 


51878.  52402.  53186.  56501.  60073, 
64496.  69065 

3263.  3493,  3654.  4229.  4718.  5199.  5560. 

6930.  8417.  9724.  10016.  14093.  14101. 

14662 

20 4877.  12054 

23 52403.  67293 

24 2354 

36 56502 

91 4516 

100 67274 

200—299  (Ch.  n) 11360 

217 52404 

222 52404 


227 53893.  56211 

229 52769 

6931 

285 57361.  63812 

300 57625 

382,  11410 

424 51398.  55781 

6934 

6O0-GS9  (Ch.  VI) 13360 

600 57843 

1306.  10249,  13360 

622 55127,  55128,  59076,  59852.  59856, 

66008.  67294.  67766 

384,  720,  2999 

628 60254 

630 57361.  63812 

1705,  8672,  9726,  10821,  11410 

640 60284 

644 57361.  63812 

648  52903.  54406.  56213,  58365.  58508. 
59857.  60074,  64046,  64309,  64310, 
64852,  64854.  65192.  66646.  67521 

1424,  5375.  7991,  10822,  11411.  12524, 

12983.  14103.  14388 

649 52903 

654 60254 

656 64497 

660 60255 

5792.  8921,  13583 

662 60254 

674 60254 

678...!!..!!.!...!."....!.5736i.  63812.  67295.  68202 

724,  1705,  1872.  4239,  8679,  10821 

679 54145,  60076,  63812,  63814.  64047. 

67524.  67990 

85.  724.  2719.  3495.  7993,  10016,  15151 

687 6935,  7994,  10020 


Notk: 


pops  iMflntMfS  Indteato  1996  chonQM. 


TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 


157 


1996 
61  FR  Page 

14233-14463 Apr.  1 

14465-14605 2 

14607-14947 3 

14949-15176 4 

16177-15361 6 

15363-15964 8 

15695-15873 9 

15875-16042 10 

16043-16202 11 

16203-16374 12 

16375-16614 15 

16615-16702 16 

16703-16872 17 

1687a-17255 18 

17227-17545 19 

17547-17821 22 

17823-18046 23 

18047-18227 24 

18229-18482 25 

18483-18659 _ 26 

18661-18938 29 

18939-19153 30 

19155-19502 May  1 

19508-19804 2 

19805-20115 3 

20117-20118 6 

20419-20699 7 

20701-21045 8 

21047-21359 9 

21361-21945 10 

21947-24204 13 

24205-24431 14 

24433-24663 15 

24665-24873 16 

24875-25133 17 

25135-25388 20 

25389-25547 21 

25549-25773 22 

25575-26067 23 

26069-26422 24 

26423-26767 28 

26769-26999 29 

27001-27242 30 

27243-27765 31 

27767-27994 June  3 

27995-28466 4 

28467-28722 5 

28723-29000 6 

29001-29266 7 

29267-29458 10 

29459-29632 11 

29633-29922 12 

29923-30126 13 

30127-30494 14 

30495-30796 17 

30797-31002 18 

31003-31386 19 


31387-31816 20 

31817-32316 21 

32317-32628 24 

32629-32910 25 

32911-33302 26 

33303-33640 27 

33641-33824 28 

33825-34366 July  1 

32367-34712 2 

34713-35082 3 

35083-35588 5 

35589-35914 8 

35915-36276 9 

36277-36492 10 

36493-36608 11 

36609-36808 12 

36809-36988 15 

36989-37198 16 

37199-37350 17 

37351-37656 18 

37657-37806 19 

37807-38048 22 

38049-38352 23 

38353-38562 24 

38563-39038 25 

39039-39266 26 

39267-39554 29 

39555-39838 30 

39839-40144 31 

40145-40288 Aug.  1 

40289-40504 2 

40505-40716 5 

40717-40948 6 

40949-41292 7 

41293-41482 8 

41483-41728 9 

41729-41948 12 

41949-42136 13 

42137-42370 14 

42371-42528 15 

42529-12772 16 

42773-42964 19 

42965^3136 20 

43137-43300 21 

43301-43410 22 

43411-43646 23 

43647-43936 26 

43937-44144 27 

44145-45318 28 

45319-45870 29 

45871-46372 30 

46373-46528 Sept.  3 

46529-46698 4 

46699-47018 5 

47019-17408 6 

4740&^7660 9 

47661-17798 10 

47799-48062 11 

48063-48398 12 

48399-48600 13 
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48601-48814 16 

48815-49043 17 

49045-49235 18 

49237-49045 19 

49047-49468 20 

49649-49937 23 

49939-50227 24 

50229-50417  25 

50419-50688 26 

5068»-50946 27 

50947-51204 30 

51205-51348 Oct.  1 

51349-51574 2 

51575-51766 3 

51767-62232 4 

52233-52678 7 

52679-52870 8 

52871-63034 9 

53035-53302 10 

53303-53590 11 

53591-53824 15 

53825-54076 16 

54077-54330 17 

54331-64532 18 

54533-64726 21 

54727-54926 22 

54927-55078 23 

55079-55200 24 

56201-56544 26 

66645-55728 28 

55729-55876 29 

55877-56106 30 

56107-56396 31 

53697-56622 Nov.  1 

56623-56876 4 

56877-67280 5 

57281-57676 6 

67677-57766 7 

67667-67986 8 

57987-58130 12 

58131-68310 13 

58311-68456 14 

58457-58622 15 

58623-68766 18 

68767-58970 19 

68971-69172 20 

59173-69302 21 

59303-59802 22 

59803-60006 25 

60007-60170 26 

60171-60608 27 

60509-63690 29 

63691-64006 Dec.  2 

64007-64244 3 

64245-64440 4 

64441-64600 6 

64601-64814 6 

64815-64968 9 

64959-65146 10 

66147-65316 11 


65317-66456 12 

65457-65938 13 

66939-66186 16 

66187-66531 17 

66533-66866 18 

66867-67178 19 

67179-67446 20 

67447-67685 23 

67687-67926 24 

67927-68115 26 

68117-68539 27 

68541-68985 30 

68987-69366 31 

1997 

62  FR  Page 

1-299 Jan.  2 

301-591 3 

593-888 6 

889-1029  7 

1031-1237 8 

1239-1381 9 

1383-1668 10 

1659-1826 13 

1827-2005 14 

2007-2264 15 

2265-2646 16 

2647-2889 17 

2891-3192 21 

3193-3439 22 

3441-3601 23 

3603-3770 24 

3771-3977 27 

3979-4114 28 

4115-4427 29 

4429-4630 30 

4631-4894 31 

4895-5138 Feb.  3 

5139-6292 4 

6293-5617 5 

5519-5740 6 

5741-5902 7 

5903-6097 10 

6099-6442 11 

6443-6701 12 

6703-6850 13 

6851-7132 .'. 14 

713^-7334 18 

7365-7653 19 

7655-7919 20 

7921-8154 21 

8155-8359 24 

8361-8612 26 

8613-8865 26 

8867-9070 27 

9071-9347 28 

9348-9678 Mar.  3 

9679-9903 4 

9905-10183  5 

10185-10409 6 
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10411-10680 7 

10681-11068 10 

11069-11305 11 

11307-11756 12 

11757-12066 13 

12067-12529 H 

12531-12738 n 

12739-12914 18 

13915-13288 19 


13289-13529 20 

13531-13799 21 

13801-13981 24 

13983-14282 25 

14283-14631 26 

14633-14771 27 

14773-15082 28 

15083-15353 31 
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Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
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The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 
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Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 
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This  handbook  helps  Federal  agencies  to  prepare  documents 
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the  Federal  Register's  Technical  Supp>ori  Staff. 
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FfDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uim  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Regitter. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  proca**.  with  a  focus  on  the  Federal  Register 

tystani  and  the  public's  role  in  the  development  of 
regulation*. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:        To  provide  the  public'with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  aSect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  April  15.  1997  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street.  NW. 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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Agricultural  Martceting  Service 

RULES 

Nectarines  and  peaches  grown  in  California,  15355-15362 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Animal  and  Plant  Health  Inspection  Service 
See  Grain  Inspection,  Packers  and  Stockyards 
Administration 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15455-15456 

Arts  and  Humanities,  National  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Hiimanities 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15457-15458 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15519-15520 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Community  food  and  nutrition  program;  correction, 

15520 
Refugee  resettlement  program — 
Local  areas  of  high  need;  targeted  assistance  for 
services,  15520-15526 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Lower  Mississippi  River;  regulated  navigation  area, 
15398-15400 

Commerce  Department 

See  Census  Bureau 

See  Economic  Development  Administration 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Export  visa  requirements;  certification,  waivers,  etc.: 
China,  15465-15467 

Corporation  for  National  and  Community  Service 

NOTICES 

Grants  and  cooperative  agreements;  availabiUty,  etc.: 
Seniors  for  schools  initiative,  1546&-1S470 
Training  and  technical  assistance,  15467-15468 


Customs  Service 

NOTICES 

Uruguay  Round  Agreements  Act  (URAA): 
Foreign  entities  violating  textile  transshipment  rules;  list, 
15563-15564 

Defense  Departnr>ent 

See  Navy  Department 
NOTICES 

Environmental  statements;  notice  of  intent: 
PinecasUe  Target  Range,  Ocala  National  Forest.  FL; 
continued  use  statement,  15470 

Drug  Enforcement  Administration 

RULES 

Federal  regulatory  reform: 
Controlled  substances  and  listed  chemicals  diversion 
regulations;  CFR  chapter  III  consolidation 
Correction,  15391-15392 

Economic  Development  Administration 

NOTICES 

Trade  adjustment  assistance  eUgibility  determination 
petitions: 
Wilson  Woodworks,  Inc..  et  al.,  15458-15459 

Education  Department 

NOTICES 
Meetings: 
Student  Financial  Assistance  Advisory  Committee, 
15472-15473 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Clean  Air  Act: 
Federal  air  toxics  program  delegation  approvals — 

Wisconsin,  15402-15404 
Federal  toxics  program  delegation  approvals — 
Indiana,  15404-15407 
Hazardous  waste  program  authorizations: 

Florida,  15407-15411 
Su'perfund  program: 
National  oil  and  hazardous  substances  contingency  . 
plan — 
National  priorities  list  update,  15411-15412 
PROPOSED  RULES 
Clean  Air  Act: 
Federal  air  toxics  program  delegation  approvals — 
Indiana,  15453 
Wisconsin,  15452-15453 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  hst  update,  15594-15598 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  15476- 
15477 
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Export  Administration  Bureau 
Nonces 
Meetings: 
Materials  Technical  Advisory  Committee.  15459 

Fsdaral  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations: 

Domestic,  flag,  supplemental,  commuter,  and  on-demand 
operations — 
Editorial  changes;  correction.  15570 
Airworthiness  directives: 

AlliedSignal  Inc..  15378-15381 

de  Havilland.  15373-15375 

Jetstream  Aircraft.  Ltd..  15375-15378 

New  Piper  Aircraft.  Inc.,  15373 
PROPOSED  RULES 
Airworthiness  directives: 

Airbus  Industrie,  15431-15433.  15439-15443 

Boeing.  15433-15437 

de  Havilland,  15443-15446 

Lockheed.  15429-15431 

Pratt  ft  Whitney,  15437-15439 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Other  billing  and  collecting  expenses;  local  exchange 
carriers  separations  procedures,  15412-15416 
NOTICES 
Meetings;  Sunshine  Act,  15477-15478 

Federal  Deposit  insurance  Corporation 

NOTICES 

Agency  infonnation  collection  activities: 

Proposed  collection;  comment  request,  15478-15479 
Liability  of  commonly  controlled  depository  institutions; 

poUcy  statement,  15480-15482 
Applications,  legal  fees,  and  other  expenses;  policy 

sUtement,  15479-15480 

Fedsrat  Eiection  Commission 

NOTICES 

Special  elections;  filing  dates: 
Texas,  15482 

Federal  Emergency  IManagement  Agency 

NOTICES 

Emergency  food  and  shelter  program;  national  board 
implementation  plan.  15482-15516 

Fsdsral  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Southern  California  Edison  Co..  15476 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co..  15473 

Colorado  Interstate  Gas  Co..  15473 

Consolidated  Water  Power  Co..  15473-15474 

Garden  Banks  Gas  Pipeline,  LLC.  15474 

Gasdel  Pipeline  System.  Inc.,  15474 

Mo)ave  Pipeline  Co.,  15474 

Northwest  Pipeline  Corp.,  15474-15475 

Panhandle  Eastern  Pipe  Line  Co.,  15475 

South  Carolina  Electric  &  Gas  Co.,  15475 

Texas  Ea.<rtem  Transmission  Corp..  15475-15476 

Transwestem  Pipeline  Co..  15476 

Truckline  Gas  Co..  15476 


Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations: 
Design  standards  for  highways — 
Geometric  design  policy;  numerical  values  to  metric 
conversion,  15392-15398 
Motor  carrier  transportation: 
Technical  amendments.  15417-15425 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  15516-15517 
Freight  forwarder  licenses: 
EUte  Airfreight,  Inc.,  et  al..  15517 

Federal  Reserve  System 

RULES 

Consumer  leasing  (Regulation  M): 

Advertising  disclosures  for  lease  transactions; 
streamlining.  15364-15372 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  15517-15518 
Banks  and  bank  holding  companies:    ' 

Formations,  acquisitions,  and  mergers,  15518-15519 

Permissible  nonbanking  activities,  15519 
Meetings;  Sunshine  Act,  15519 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Tihnicosin;  correction,  15391 
Color  additives: 

FD&C  Blue  No.  1;  CFR  correction.  15389 
Food  for  human  consiunption: 
Food  labeling — 
Nutrient  content  claims;  definition  of  term  healthy, 
15390-15391 
NOTICES 
Food  additive  petitions: 

Mitsui  Petrochemical  Industries.  Ltd..  15526 
Medical  devices;  premarket  approval: 
AMPLICOR  Mycobacterium  Tuberculosis  Test.  15526- 

15527 
Angelini  Pharmaceuticals,  Inc.;  2-in-l  drop,  15527-15528 
Xillix  LIFE-Lung  Fluoresence  Endoscopy  System,  15528 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Alabama 
Coastal  Mobile  Refining  Co.;  oil  refinery  complex; 
correction,  15459 
Cahfomia,  15459-15460 
Michigan 
MascoTech,  Inc.;  automotive  parts  forging  facility. 
15460 
North  Carolina,  15460-15461 
Oklahoma 
ARCO  Pipe  Line  Co.;  crude  oil  distribution  terminal, 
15461 
Texas 
Seaway  Pipeline  Co.;  crude  oil  distribution  terminal, 
15461-15462 


Grain  Inspection,  Paclwrs  and  Stocicyards  Administration 

RULES 

Clear  title;  fEums  products  purchasers  protection: 
'  Effective  financing  statements;  statewide  central  filing 

systems.  15363-15364 
NOTICES 

Agency  designation  actions: 
Illinois,  et  al..  15456-15457 
Nebraska,  et  al..  15457 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  15528-15529 
Grants  and  cooperative  agreements;  availability,  etc.: 
Ryan  White  Title  in  human  immunodeficiency  virus 
(HIV)  program — 
Early  intervention  services  program;  pre-application 
technical  assistance  workshop.  15529 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  15530-15532 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Inspection  and  expedited  removal  of  aUens;  detention 
and  removal  of  aliens;  conduct  of  removal 
proceedings;  asylum  procedures;  Federal  regulatory 
review.  15362-15363 

Indian  Affairs  Bureau 

PROPOSED  RULES 

Grants  to  tribally  controlled  community  colleges  and 
Navajo  Commimity  College.  15446-15452 

Interior  Depivtment 

See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 
NOTICES 
Meetings: 
Western  Water  Policy  Review  Advisory  Commission. 
15532-15533 

International  Trade  Administration 

NOTICES 

Cheese  quota;  foreign  government  subsidies: 

Quarterly  update.  15462-15463 
Coimtervailing  duties: 

Refrigeration  compressors  bom — 
Sii^apore,  15463 
Countervailing  duty  orders: 

Intent  to  revoke.  15463-15464 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  15538 


Justice  Department 

See  Drug  Enforcement  Administration 
See  hnmigration  and  Naturalization  Service 
See  National  Institute  of  Justice 

l.abor  Department 

See  Pension  and  Welfare  Benefits  Administration 

L^nd  Management  Bureau 

NOTICES 
Meetings: 

Powder  River  Regional  Coal  Team,  15533 
Opening  of  public  lands: 

California;  correction,  15533 
Survey  plat  filings: 

Nevada,  15533-15534 

National  Foundation  on  the  Arts  and  the  HumanWea 

NOTICES 
Meetings: 
Humanities  Panel,  15540-15541 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Air  bag-equipped  vehicles,  testing;  use  of  unbelted 
.  dummies  moratariimi,  15453-15454 

National  Institute  of  Justice 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc: 
Tribal  strategies  against  violence  (TSAV)  initiative 
evaluation,  15538 

National  Institute  of  Standards  and  Technology 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  ctunment  request,  15464 

National  Institutes  of  Hsalth 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Anti-virals  microbial  screen  development,  targeting  PKR 

or  inhibitors  of  PKR,  15529-15530 

National  Oceanic  and  Atmospheric  Admlnislrallon 

RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Northeast  multispecies,  15381-15389,  15425-15428 
NOTICES 
Meetings: 
International  Commission  for  ConservaticHi  of  Atlantic 
Tunas,  United  States  Section  Advisory  Committee. 
15464-15465 

National  Parte  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc: 

Olympic  National  Park,  WA,  15534 
Management  and  land  protection  plans;  availability',  etc: 

Petersburg  National  Battlefield,  VA;  meeting  and  open 
house,  15534-15535 

Saint  Croix  National  Scenic  Riverway,  MN  and  WI: 
camping  management  program.  15535 
Meetings: 

Dayton  Aviation  Heritage  Commission.  15535 
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Gettysburg  National  Military  Park  Advisory  Commission, 

15535-15536 
Maine  Acadian  Culture  Preservation  Commission,  15536 
National  Register  of  Historic  Places: 

Pending  nominations,  15536 
Native  American  human  remains  and  associated  funerary 
objects: 
University  of  Kansas,  Museum  of  Anthropology, 

Lawrence,  KS;  inventory  completion,  15536-15537 
Wisconsin  State  Historical  Society,  Madison,  WI; 
repatriation,  15537-15538 

Nattonai  SctonM  Foundation 

Nonccs 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15541-15542 

Natfonai  IVanaportatlon  SafMy  Board 
Monccs 

Meetings;  Sunshine  Act,  15542 

Navy  Oapartmant 

Nonccs 

Environmental  statements;  availability,  etc.: 

Naval  Weapons  Industrial  Reserve  Plant,  NY;  disposal 
and  reuse.  15470-15471 
Environmental  statements;  notice  of  intent: 
Naval  Air  Weapons  Station,  CA;  comprehensive  land  use 

management  plan,  15471 
Patuxent  River  Complex,  MD;  draft  integrated 
management  plan,  15471-15472 

Nudaar  Ragulatory  Commission 


EnvinHimental  statements;  availability,  etc.: 
New  York  State  Power  Authority,  15546 

Meetings;  Sunshine  Act.  15546-15547 

Regulatory  guides;  issuance,  availability,  and  withdrawal, 
15547-15548 

Applications,  hearings,  determinations,  etc.: 
Calabreee.  Frank  J..  Jr.,  15542 
Carolina  Power  k  Light  Co.,  15542-15544 
Northeast  Nuclear  Energy  Co.  et  al.,  15544-15545 
Vennont  Yankee  Nuclear  Power  Corp.,  15545 

Psnalon  and  Walfara  Banafits  Administration 
Nonco 

Agency  information  collection  activities: 
Propoeed  collection;  comment  request.  15539-15540 

PuDHc  Haaitfi  Sarvtea 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

SacurWaa  and  Exettanga  Commission 


Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request.  15548 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc..  15552-15553 
Chicago  Board  Options  Exchange,  Inc.,  15553-15555 
Chicago  Stock  Exchange.  Inc.,  15555-15559 
Options  Qearing  Corp..  15559-15560 


Applications,  hearing,  determinations,  etc.: 
ICG  Commimications,  Inc.,  15548 
INTRUST  Kansas  Tax  Exempt  Bond  Fund  et  al.,  15549- 

15550 
John  Hancock  Mutual  Life  Insurance  Co.  et  al.,  15550- 

15552 
USL  Capital  Corp.,  15552 

Surface  Transportation  Board 

NOTICES 
Rail  carriers: 

Waybill  data;  releas-i  for  use,  15561 
Railroad  operation,  acquisition,  construction,  etc.: 

Oil  Creek  &  Titusville  Lines,  15561 
Railroad  services  abandonment: 
-CSX  Transportation,  Inc.,  15561-15562 

Wisconsin  Central  LTD.,  15562-15563 

Textile  Agraenients  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

Enforcement  cases;  civil  penalties  for  small  entities; 

reduction  and  waiver;  policy  statement,  15560-15561 

Treasury  Department 

See  Customs  Service 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 

Asian  Art  Museum  of  San  Francisco;  ten  objects,  15565 

Rodin  and  Michelangelo,  15565 

Veterans  Affairs  Department 

RULES 

Work-Study  services  performance;  debt  reduction,  15400- 

15402 
NOTICES 

Legal  interprfttations;  General  Counsel-precedent  opinions: 
Veterans'  benefits  under  VA  administered  laws; 
summary,  15565-15567 
Real  property;  enhanced-use  leases: 
Atlanta,  GA;  Veterans  Affairs  Department  Medical  Center, 
15567-15569 


Separate  Parts  in  Ttiis  issue 

Part  II 

Environmental  Protection  Agency,  15572-15598 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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Federal  Register 

Vol.  62.  No.  62 
Tuesday,  April  1,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

»  The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Phces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariteting  Service 

7  CFR  Parts  916  and  917 
[Docket  No.  FV96-916-3-IFR] 

Nectarines  and  Peaches  Grown  in 
California;  Revision  of  Handling 
Requirements  for  Fresh  Nectarines 
and  Peaches 

AQENCY:  Agriciiltural  Marketing  Service, 

USDA. 

ACTKM:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule  revises 
the  handling  requirements  for  California 
nectarines  and  peaches  by  modifying 
the  grade,  size,  maturity,  and  container 
requirements  for  fresh  shipments  of 
these  fruits,  beginning  with  1997  season 
shipments.  This  rule  enables  handlers  to 
continue  shipping  fresh  nectarines  and 
peaches  meeting  consumer  needs  in  the 
interest  of  producers,  handlers,  and 
consumers  of  these  fruits. 
DATES:  Effective  April  1,  1997. 
Comments  which  are  received  by  May  1, 
1997,  will  be  considered  prior  to 
issuance  of  any  finafrule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  PO  Box  96456,  Room  2523-S, 
Washington,  DC  20090-6456;  or  by 
facsimile  at  202-720-5698.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  at  the  office  of  the  Docket 
Clerk  diuing  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  VaMrter,  Marketing  Specialist, 
California  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 


AMS,  USDA,  2202  Monterey  Street, 
Suite  102B,  Fresno,  California,  93721; 
telephone:  (209)  487-5901;  or  Kenneth 
Johnson,  Marketing  Specialist, 
Marketing  Order  Admimstration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  PO  Box  96456,  Room 
2523-^S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2861.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  Jay  Guerber,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  PO 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491;  Fax  #  (202)  720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Marketing  Order  Nos.  916  and  917 
(7  CFR  parts  916  and  917)  regulating  the 
handling  of  nectarines  and  peaches 
grown  in  California,  hereinafter  referred 
to  as  the  "orders".  The  orders  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act". 

The  Department  of  Agricultiue 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 


later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Under  the  orders,  grade,  size, 
maturity,  container  and  pack 
requirements  are  established  for  fresh 
shipments  of  California  nectarines  and 
peaches.  Such  requirements  are  in  effect 
on  a  continuing  basis.  The  Nectarine 
Administrative  Committee  (NAC)  and 
the  Peach  Commodity  Committee  (PCC) 
met  December  4, 1996,  and 
unanimously  recommended  thafthese 
handling  requirements  be  revised  prior 
to  the  1997  season,  which  begins  April 
1.  The  changes  (1)  authorize  continued 
use  of  a  container  first  used  in  1996;  (2) 
authorize  shipments  of  "CA  Utility" 
quality  fruit  during  the  1997  season;  (3) 
clarify  container  tolerances  for  matiire 
and  well  matured  fruit;  and  (4)  revise 
varietal  maturity  and  size  requirements 
to  reflect  recent  growing  conditions. 

The  committees  meet  prior  to  and 
during  each  season  to  review  the  rules 
and  regulations  effective  on  a 
continuous  basis  for  California 
nectarines  and  peaches  under  the 
orders.  Committee  meetings  are  open  to 
the  public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the  rules 
and  regulations  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 

Containo-  RequiremenlB  (Nectariiie* 
and  Peaches) 

Sections  916.52  and  917.41  of  the 
nectarine  and  peach  orders, 
respectively,  provide  authority  to  fix  the 
size,  capacity,  weight,  dimensions, 
markings,  or  pack  of  the  container  or 
containers  that  may  be  used  in  the 
packaging  and  handling  of  these  fruits. 
Section  916.350  specifies  container  and 
pack  requirements  for  fresh  nectarine 
shipments.  Section  917.442  specifies 
container  and  p>ack  requirements  for 
fresh  peach  shipments.  Included  in 
these  sections  are  requirements  that  all 
containers  be  marked  with  sjiecific 
information  (e.g.,  the  name  of  the 
handler,  and  the  maturity,  size,  and 
variety  of  the  fruit)  and  that  such 
markings  be  applied  to  the  outside  ends 
of  the  container. 

Prior  to  the  1996  season,  the  NAC  and 
PCC^ecommended  that  a  new 
container,  permitted  to  be  marked  on  its 
lid,  be  approved  for  nectarine  and  peach 
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shipments  during  the  1996  season  only. 
The  revised  requirements  became 
effective  on  April  1.  1996.  The  NAC  and 
PCC  then  reviewed  the  impact  of  the  use 
of  this  container  at  the  conclusion  of  the 
1996  season. 

The  new  container  is  recyclable  and 
reusable.  The  design  of  some  styles  of 
the  container,  which  has  cooling  slots  in 
all  of  its  sides,  is  such  that  the  markings 
cannot  be  placed  on  the  outside  ends  of 
the  container.  Furthennore,  in  order  to 
ensure  and  focilitate  its  reuse,  container 
markings  on  the  permanent  outside 
ends  of  the  new  container  are  not 
desirable.  Instead,  pla^cement  of 
markings  on  the  disposable  lid  is 
preferable.  Thus,  markings  on  the  new 
container  have  been  permitted  for  either 
the  lid  or  the  outside  ends. 

In  the  1996  season,  approximately 
450,000  recyclable,  reusable  boxes  were 
used  by  nectarine  and  peach  handlers. 
This  represents  approximately  1  percent 
of  the  total  number  of  packages  of 
nectarines  and  peaches  shipped  in  that 
season.  Users  of  the  recyclable,  reusable 
boxes  reported  good  acceptance  by 
retailers  and  expect  increased  demand 
for  their  use  in  the  coming  years. 
Industry  sources  reported  the  boxes  will 
likely  be  used  for  other  commodities  as 
awareness  and  acceptance  of  the  boxes 
increase.  It  was  also  noted  that  the 
nectarine  and  p)each  industries  could 
improve  their  competitive  edge  by 
continued  and  increased  use  of  the  new 
recyclable,  reusable  plastic  box. 

The  NAC  and  PCC  believe  that 
continuing  to  permit  container  markings 
to  be  placed  either  on  the  container  lid 
or  the  outside  ends  will  contiiiue  to 
fecilitate  the  use  of  this  plastic, 
reusable,  and  recyclable  container. 
Authorizing  the  continued  use  of  this 
container  will  allow  handlers  to  reduce 
their  container  costs  through  the 
continued  reuse  of  the  container.  Siy:h 
reduced  container  costs  could  result  in 
increased  returns  to  producers  as  well. 

When  the  container  requirements  for 
nectarines  and  peaches  were  changed 
on  April  1,  1996,  the  revised  provisions 
did  not  specify  that  the  change  was 
effective  only  for  the  1996  season.  Thus, 
no  changes  in  the  regulatory  text  of 
§§  916.350  and  917.442  are  necessary. 

Qaality  Keqauremeiits  (Nectarines  and 
Peaches) 

Sections  916.52  and  917.41  authorize 
the  establishment  of  grade  and  quality 
requirements  for  nectarines  and 
peaches.  Prior  to  the  1996  season. 
§  916.356  required  nectarines  to  meet  a 
modified  U.S.  No.  1  grade.  Specifically, 
nectarines  were  required  to  meet  U.S. 
No.  1  grade  requirements,  except  there 
was  a  slighdy  tighter  requirement  for 


scarring  and  a  more  liberal  allowance 
for  misshapened  fruit.  Under  §917.459, 
peaches  were  also  required  to  meet  the 
requirements  of  a  U.S.  No.  1  grade, 
except  there  was  a  more  liberal 
allowance  for  open  sutures  not  serious 
damage. 

This  rule  revises  paragraph  (a)(1)  of   ' 
§916.356  and  paragraph  (a)(1)  of 
§917.459  to  permit  shipments  of 
nectarines  and  peaches  meeting  "CA 
Utility"  quality  requirements  during  the 
1997  season.  ("CA  Utility"  fruit  is  lower 
in  quality  than  that  meeting  the 
modified  U.S.  No.  1  grade 
requirements.)  Shipments  of  nectarines 
and  peaches  meeting  "CA  Utility" 
quality  requirements  were  first 
permitted  during  the  1996  season  for 
that  season  only.  By  unanimous  vote, 
the  NAC  and  PCC  recommended  that 
fruit  meeting  "CA  Utility"  quality 
requirements  be  permitted  to  be  shipped 
for  an  additional  year.  The  NAC  and 
PCC  will  continue  to  monitor  retailer 
and  consumer  perceptions  of  "CA 
Utility"  nectarines  and  peaches  in- 
house  to  determine  whether  such  fruit 
should  continue  to  be  marketed. 

Preliminary  studies  conducted  by  the 
NAC  amd  PCC  indicate  that  some 
consumers,  retailers,  and  foreign 
importers  found  the  lower  quality  fruit 
acceptable  in  some  markets.  Shipments 
of  "CA  Utility"  nectarines  represented 
1.1  percent  of  all  nectarine  shipments, 
or  approximately  210,000  boxes  in  1996. 
Shipments  of  "CA  Utility"  peaches 
represented  1.9  percent  of  all  peach 
shipments  in  1996,  or  approximately 
365.000  boxes. 

Dr.  Dennis  Nef,  California  State 
University,  Fresno,  studied  samples  of 
culled  fruit  at  handler  facilities  in  the 

1995  and  1996  seasons.  Results  from  the 

1996  season  were  compared  to  the  1995 
season.  Preliminary  data  indicates  that  a 
smaller  percentage  of  culled  nectarines 
and  peaches  met  the  marketing  order 
grade  (modified  U.S.  No.  1)  and  size 
requirements  in  1996  than  in  1995.  In 
1995,  approximately  8  percent  of  the 
nectarines  in  the  cull  stream  met  those 
requirements,  while  in  1996, 
approximately  1  percent  of  the 
nectarines  in  the  cull  stream  met  those 
requirements.  In  1995,  approximately  7 
percent  of  the  peaches  in  the  cull  stream 
met  the  order's  grade  and  size 
requirements,  while  in  1996, 
approximately  1  percent  of  the  peaches 
in  the  cull  stream  met  those 
requirements.  (The  "cull  stream" 
includes  all  fruit  which  is  removed  from 
the  packing  line  by  the  handler's  quality 
control  personnel  and  not  placed  in  a 
container  for  shipment.)  The  decrease  in 
the  amoiint  of  fruit  in  the  cull  stream 
seems  to  indicate  a  greater  utilization  of 


available  fruit  rather  than  its  disposal. 
With  the  option  of  packing  "CA  Utility" 
quality  fruit,  it  appears  that  the 
handlers'  quality  control  personnel  were 
less  inclined  to  be  overly  critical  and  to 
exclude  acceptable  modified  U.S.  No.  1  ^ 
fruit.  However,  not  all  of  this  increased 
utilization  can  be  attributed  to  the 
implementation  of  "CA  Utility"  quality 
requirements.  The  1995  season,  which 
was  the  first  in  which  cull  data  was 
obtained,  was  plagued  by  adverse 
weather  and  hail  storms.  The  damage 
inflicted  by  the  storms  created 
conditions  which  decreased  the  quality 
of  available  nectarines  and  peaches  and 
increased  somewhat  the  percentage  of 
fruit  in  the  cull  stream  which  would 
have  met  marketing  order  requirements. 
It  is  probable  that  the  implementation  of 
"CA  Utility"  quality  requirements 
increased  the  utilization  of  fruit  which 
might  have  been  disposed  of  otherwise. 
Such  utilization  benefitted  producers, 
handlers,  and  consiuners.  For  that 
reason,  the  NAC  and  PCC  recommended 
that  "CA  Utility"  quality  requirements 
be  continued  for  the  1997  season.  The 
NAC  and  PCC  will  continue  to  monitor 
the  impact  of  shipping  "CA  Utility" 
nectarines  and  peaches  to  determine 
whether  such  shipments  continue  to  be 
in  the  interests  of  producers,  handlers, 
and  consumers. 

In  conforming  changes,  paragraph  (d) 
of  §  916.350  and  paragraph  (d)  of 
§  917.442  are  revised  to  continue  the 
requirement  that  "CA  Utility"  quality 
fruit  be  labeled  as  such.  This  marking 
requirement  was  in  effect  during  the 
1996  season,  and  is  intended  to  enable 
customers  to  differentiate  between  the 
different  qualities  of  available  fruit. 

Clarification  of  Container  Tolerances 
(Nectarines  and  Peaches) 

As  previously  indicated,  the  orders 
require  that,  except  for  "CA  Utility" 
quality  fruit,  nectarines  or  peaches  meet 
most  of  the  requirements  of  the  U.S.  No. 
1  grade;  these  include  the  requirement 
that  such  fruit  is  "mature."  ("CA 
Utility"  fruit  is  also  required  to  be 
"matiue.")  A  second,  higher  maturity 
standard  of  "well  mat\ired"  is  also 
defined  in  the  rules  and  regulations  for 
both  nectarines  and  peaches. 

For  those  grade  factors  included  in 
the  U.S.  Standards  for  Grades  of 
Nectarines  or  Peaches  (standards), 
tolerances  are  provided  for  fruit  that  fail 
to  meet  those  factors  to  allow  for 
variations  incident  to  proper  grading 
and  handling.  Tolerances  are  specified 
for  both  entire  lots  of  fruit  and  for 
individual  containers  in  the  lot 

The  container  tolerances  in  the 
standards  are  applicable  to  both  mature 
and  well-matiued  nectarines  and 


peaches  since  those  tolerances  are  not 
modified  by  the  orders'  rules  and 
regulations.  However,  the  NAC  and  PCC 
voted  to  clarify  the  requirements  for 
affected  parties.  Clarifying  these 
container  tolerances  will  not  have  a 
regulatory  impact  on  nectarine  and 
peach  handlers  because  these  tolerances 
are  the  same  as  those  applied  in  past 
seasons. 

Maturity  Requirements  (Nectarines  and 
Peaches) 

Both  orders  provide  (in  §§  916.52  and 
917.41)  authority  to  establish  maturity 
requirements.  The  minimiinn  matiuity 
level  currently  specified  for  nectarines 
and  peaches  is  "mature"  as  defined  in 
the  standards.  Additionally,  both  orders' 
rules  and  regulations  provide  for  a 
higher,  "well  matiued"  classification. 
For  most  varieties,  "well  matiu^d"  fruit 
determinations  are  made  using  maturity 
guides  (e.g..  color  chips).  These  matiuity 
guides  are  reviewed  each  year  by  the 
Shipping  Point  Inspection  Service  (SPI) 
to  determine  whether  they  need  to  be 
changed  based  on  the  most  recent 
information  available  on  the 
characteristics  of  each  variety. 

These  maturity  guides  estaolished 
under  the  handling  regulations  of  the 
CaUfomia  tree  fruit  marketing  orders 
have  been  codified  in  the  Code  of 
Federal  Regulations  prior  to  1996.  Those 
guides  appeared  in  Table  1  of 
§§916.356  and  917.459.  respectively. 
Those  tables  were  inadvertently 
removed  in  1996.  This  rule  adds  those 
Tables  to  the  handling  regulations  under 
the  respective  marketing  orders. 

The  requirements  in  me  1997 
handling  regulation  are  the  same  as 
those  that  appeared  in  the  1996 
handling  regulation  with  a  few 
exceptions.  Those  exceptions  are 
explained  in  this  rule. 

Nectarines 

Requirements  for  "well  matured" 
nectarines  are  specified  in  paragraph 
(a)(1)  of  §916.356.  This  rule  adds 
TABLE  1  of  paragraph  (a)(l)(i)  of 
§  916.356  for  nectarines  to  add  maturity 
guides  for  12  nectarine  varieties. 
Specifically,  an  addition  to  the  maturity 
guides  was  recommended  for  Earliglo. 
May  Jim,  Red  Glo,  Royal  Glo,  and  Zee 
Grsold  nectarine  varieties  at  a  maturity 
guide  of  I;  Big  Jim.  Early  Red  Jim.  Late 
Red  Jim.  May  Lion,  and  Red  Fred 
nectarine  varieties  at  a  maturity  guide  of 
J;  and  Kay  Diamond  and  Ruby  Diamond 
nectarine  varieties  at  a  maturity  guide  of 

TABLE  1  of  paragraph  (a)(l)(i)  of 
§  916.356  contains  the  ciurent  maturity 
guides  for  the  following  eight  nectarine 
varieties:  Autumn  DeUght,  Fairlane, 
Moon  Grand,  Red  Diamond,  Sparkling 
June.  Spring  Diamond.  Sununer 


Diamond,  and  Sununer  Lion.  The 
current  maturity  guide  for  these  eight 
varieties  is  M,  which  is  changed  to  L. 
The  M  maturity  guide  is  no  longer 
deemed  suited  to  nectarine  varieties 
currently  in  production  by  SPI.  while 
the  L  maturity  guide  more  acciuately 
reflects  the  background  color  of  modem 
nectarine  varieties  under  production  at 
this  time.  For  this  reason,  the  NAC 
recommended  these  maturity 
requirements  based  on  SPI's  continuing 
review  of  individual  matiuity 
characteristics  and  identification  of  the 
appropriate  maturity  guide 
corresponding  to  the  "well  matiu«d" 
level  of  maturity  for  nectarine  varieties 
in  production. 

Paragraph  (a)(1)  of  §916.356  is 
revised  to  remove  14  nectarine  varieties 
which  are  no  longer  in  production.  The 
NAC  routinely  reviews  the  status  of 
nectarine  varieties  listed  in  these 
maturity  guides.  The  most  recent  review 
revealed  that  1 3  of  the  nectarine 
varieties  currently  listed  in  the  matiuity 
guide  have  not  been  in  production  since 
the  1993  season.  Typically,  the  NAC 
recommends  removing  a  variety  after 
non-production  for  three  seasons  or  if 
trees  of  that  variety  are  known  to  have 
been  pulled  out  because  a  maturity 
guide  for  an  obsolete  variefy  is  no  longer 
needed.  The  varieties  removed  include 
the  Clinton-Strawberry.  Desert  Dawn. 
Early  Star.  Gee  Red,  GranderU.  Hi  Red. 
Larry's  Grand.  Late  Tina  Red.  Mayfair, 
May  Red,  Red  June,  Stan  Grand,  and  61- 
61  nectarine  varieties. 

TABLE  1  ol  paragraph  (a)(l)(i)  of 
§  916.356  corrects  the  identification  of 
die  Red  Lion  nectarine  variety.  The 
name  "Red  Lion"  has  been  changed  to 
"August  Lion."  For  that  reason,  all 
references  to  Red  Lion  have  been 
changed  to  August  Lion.  In  addition, 
three  nectarine  varieties  are  currently 
incorrectly  identified  as  June  Glo.  May 
Glo.  and  Spring  Brite.  The  correct 
spelling  of  these  three  varieties  is 
Juneglo.  Mayglo.  and  Spring  Bright, 
respectively. 

Peaches 

Paragraph  (a)(1)  of  §917.459  specifies 
maturity  requirements  for  fresh  peaches 
being  inspected  and  certified  as  being 
"well  matured." 

TABLE  1  of  paragraph  (a)(l)(i)  of 
§917.459  includes  maturity  guides  for 
the  Kingcrest  peach  variety  to  be 
regulated  at  the  H  maturity  guide,  the 
Red  Dancer  peach  variety  to  be 
regulated  at  the  I  maturity  guide,  and 
the  Early  Elegant  Lady  peach  variety  to 
be  regulated  at  the  L  maturity  guide. 

TABLE  1  of  paragraph  (aJdjTi)  of 
§  917.459  contains  the  maturity  guide 
assignment  for  the  Summer  Lady  peach 
variety  from  the  M  maturity  guide  to  the 


L  maturity  guide.  The  M  maturity  guide 
is  no  longer  deemed  suited  to  peach 
varieties  currently  in  production  by  SPI, 
while  the  L  maturity  guide  more 
accurately  reflects  the  background  color  ♦ 
of  modem  peach  varieties  under 
production  at  this  time.  For  this  reason, 
the  PCC  recommended  these  maturity 
requirements  based  on  SPI's  continuing 
review  of  individual  maturity 
characteristics  and  identification  of  the 
appropriate  maturity  guide 
corresponding  to  the  "well  matured" 
level  of  maturity  for  peach  varieties  in 
production. 

The  maturity  requirements  for  these 
peach  varieties  are  based  on  the  PCC's 
continuing  review  of  their  individual 
maturity  characteristics,  and  the 
identification  of  the  appropriate  color 
chip  corresponding  to  die  "well 
matured"  level  of  maturity  for  each  such  | 
variety. 

Paragraph  (a)(l)(i)  of  §917.459  is  also 
revised  to  remove  19  peach  varieties 
which  are  no  longer  in  production.  The 
PCC  routinely  reviews  Xhe  status  of 
peach  varieties  Usted  in  these  maturity 
guides.  The  most  recent  review  revealed 
that  19  of  the  peach  varieties  currently 
listed  in  the  maturity  guide  have  not 
been  in  production  since  the  1993 
season.  Typically,  the  PCC  recommends 
removing  a  variety  after  non-production 
for  three  seasons  or  if  trees  of  that 
variety  are  known  to  have  been  pulled 
out  because  a  maturity  guide  for  an 
obsolete  variety  is  no  longer  needed. 
The  varieties  removed  include  the 
Armgold,  BeUa  Rosa,  Bon  jour. 
Desertgold.  Early  Fairtime.  Early  Royal 
May.  Fortyniner,  Jody  Gaye.  June  Crest, 
Mardigras,  Morning  Sun,  Preuss 
Suncrest,  Prima  Fire,  Royal  April,  Sun 
Lady,  Toreador.  Treasure.  Windsor,  and 
50-178  peach  varieties. 

TABLE  1  of  paragraph  (a)(l)(i) 
includes  changes  to  the  spelling  of  two 
varieties  of  peaches.  Previously,  the 
Judy  Elberta  and  Mary  Ann  varieties 
appeared  on  TABLE  1.  However,  the 
spelling  of  these  two  names  needs  to  be 
corrected  to  read  "July  Elberta"  and 
"Mary  Anne." 

Size  Requirements  (Nectarines  and 
Peaches) 

Both  orders  provide  (in  §§  916.52  and 
917.41)  authority  to  establish  size 
requirements.  Size  regulations  allow 
fruit  to  stay  on  the  tree  for  a  greater 
length  of  time.  This  increased  growing 
time  not  only  improves  matiuity  and, 
therefore,  the  quality  of  the  product,  but 
also  the  size  of  the  fruit.  Increased  size 
results  in  increases  in  the  number  of 
packed  boxes  of  nectarines  per  acre. 
Acceptable  size  fruit  also  provides 
greater  consumer  satisfaction,  more 
repeat  purchases,  and,  therefore. 
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increases  retxims  to  producers.  Varieties 
reconunended  for  specific  size 
regulation  have  been  reviewed  and 
reconunendations  are  based  on  the 
,  characteristics  of  the  variety  to  attain 
minimum  size.  The  NAC  and  PCC 
conduct  studies  each  season  on  the 
range  of  sizes  reached  by  the  regulated 
varieties  and  determine  whether 
revisions  in  the  size  requirements  are 
appropriate. 

Nectarines 

Section  916.356  specifies  size 
requirements  for  fresh  nectarines  in 
paragraphs  (a)(2]  through  (a)(9].  This 
rule  revises  §916.356  to  establish 
variety-specific  size  requirements  for  10 
nectarine  varieties  that  were  produced 
in  commercially-significant  quantities  of 
more  than  10.000  packages  for  the  first 
time  dining  the  1996  season.  This  rule 
also  modifies  the  variety-specific  size 
requirements  for  five  varieties  of 
nectarines. 

For  example,  one  of  the  varieties 
being  added  to  the  variety-specific  size 
requirements  is  the  Kay  Glo  variety. 
Studies  of  the  size  ranges  attained  by 
the  Kay  Glo  variety  revealed  that  .5 
percent  of  that  variety  met  the  smallest 
size,  size  96,  while  1.6  percent  met  the 
largest  size,  size  40.  Approximately  45 
percent  of  the  nectarines  of  the  Kay  Glo 
variety  met  the  next  larger  size,  size  50. 

A  review  of  other  varieties  with  the 
same  harvesting  period  indicated  that 
Kay  Glo  was  comparable  to  those 
varieties  in  its  size  ranges.  Thus,  the 
recommendation  to  place  the  Kay  Glo 
nectarine  variety  in  the  variety-specific 
size  regulation  at  a  size  88  is 
appropriate.  Historical  variety  data  such 
as  this  provides  the  NAC  with  the 
information  necessary  to  recommend 
the  appropriate  sizes  at  which  to 
regulate  various  nectarine  varieties. 

Paragraph  (a)(3)  of  §916.356  is 
revised  to  include  the  Grand  Sun 
nectarine  variety;  paragraph  (a)(4)  is 
revised  to  include  the  Arctic  Star,  Kay 
Glo,  Prima  Diamond  II,  and  Prince  Jim 
nectarine  varieties;  and  paragraph  (a)(6) 
in  §  916.356  is  revised  to  include  the 
Arctic  Pride,  Arctic  Sweet,  Diamond 
Ray,  and  Honey  Kist  nectarine  varieties. 

This  rule  also  amends  §  916.356  to 
remove  six  nectarine  varieties  from  the 
variety-specific  size  requirements 
specified  in  the  section  because  less 
than  5.000  packages  of  each  of  these 
varieties  were  produced  during  the  1996 
season.  Paragraph  (a)(4)  of  that  section 
is  revised  to  remove  the  Mike  Grand 
nectarine  variety.  Paragraph  (a)(6)  is 
revised  to  remove  the  Early  Sungrand, 
Nectarine  23,  Prima  Diamond  III,  Tasty 
Gold,  and  Tom  Grand  nectarine 

Paragraph  (a)(4)  of  §  916.356  is  also 
revised  to  include  the  Arctic  Glo  and 


Red  Glo  nectarine  varieties  which  were 
inadvertently  removed  fix)m  the  variety- 
specific  size  requirement  prior  to  the 
1996  season. 

In  a  conforming  change,  paragraphs 
(a)(3),  (a)(4),  and  (a)(6)  of  §  916.356  are 
also  revised  to  correct  the  spelling  of  the 
Mayglo,  Jimeglo,  and  Spring  Bright 
nectarine  varieties,  respectively. 
Paragraph  (a)(6)  is  also  revised  to 
include  the  Autimm  Lion  variety  in 
place  of  the  Red  Lion  variety. 

Nectarine  varieties  removed  &x>m  the 
nectarine  variety-specific  Ust  become 
subject  to  the  non-listed  variety  size 
requirements  specified  in  paragraphs 
(a)(7),  (a)(8),  and  (a)(9)  of  §916.356. 

The  NAC  recommended  these 
changes  in  the  minimum  size 
requirements  based  on  a  continuing 
review  of  the  sizing  and  maturity 
relationships  for  these  nectarine 
varieties,  and  consumer  acceptance 
levels  for  various  sizes  of  fruit.  This  rule 
is  designed  to  establish  minimum  size 
requirements  for  fresh  ilectarines 
consistent  with  expected  crop  and 
market  conditions. 

Peaches 

Section  917.459  s{>ecifies  size 
requirements  for  fresh  peaches  in 
paragraphs  (a)(2)  through  (a)(6),  and 
paragraphs  (b)  and  (c).  This  rule  amends 
§  917.459  to  estabUsh  variety-specific 
size  requirements  for  nine  peach 
varieties  that  were  produced  in 
commercially-significant  quantities  of 
more  than  10,000  packages  for  the  first 
time  during  the  1996  season. 

For  example,  one  of  the  varieties 
being  added  to  the  variety-specific  size 
requirements  is  the  August  Lady  variety. 
Studies  of  the  size  ranges  attained  by 
the  August  Lady  variety  revealed  that 
none  of  that  variety  met  the  smallest 
size,  size  96,  while  36  percent  of  the 
peach  the  August  Lady  variety  met  the 
largest  size,  size  30. 

A  review  of  other  varieties  of  the  same 
harvesting  period  indicated  that  August 
Lady  was  comparable  to  those  varieties 
in  its  size  ranges.  Thus,  the 
recommendation  to  place  the  August 
Lady  peach  variety  in  the  variety- 
specific  size  regulation  at  a  size  72  is 
appropriate.  Historical  variety  data  such 
as  this  provides  the  PCC  with  the 
information  necessary  to  recommend 
the  appropriate  sizes  at  which  to 

Tlate  various  peach  varieties. 
§917.459,  paragraph  (a)(5)  is 
revised  to  include  the  Rich  Mike,  Sweet 
Gem,  and  Sweet  Scarlet  peach  varieties; 
and  paragraph  (a)(6)  is  revised  to 
include  tLe  August  Lady,  Autumn 
Flame,  Red  Sun,  Scarlet  Snow,  Snow 
Diamond,  Summer  Zee,  and  Vista  peach 
varieties. 

This  rule  also  amends  §  917.459  to 
remove  one  peach  variety  from  the 


variety-specific  size  requirements 
specified  in  that  section,  because  less 
than  5,000  packages  of  this  variety  were 
produced  dining  the  1996  season.  In 
§  917.459,  paragraph  (a)(5)  is  revised  to 
remove  the  Regina  peach  variety. 

In  a  conforming  change,  paragraph 
(a)(6)  of  §  917.459  is  also  revised  to 
correct  the  spelling  of  the  Mary  Anne 
peach  variety. 

Peach  varieties  removed  from  the 
variety-specific  list  become  subject  to 
the  non-Usted  variety  size  requirements 
specified  in  paragraphs  (b)  and  (c)  of 
§917.459. 

The  PCC  recommended  these  changes 
in  the  minimum  size  requirements 
based  on  a  continuing  review  of  the 
sizing  and  maturity  relationships  for 
these  peach  varieties,  and  the  consiuner 
acceptance  levels  for  various  sizes  fruit. 
This  rule  is  designed  to  establish 
minimum  size  requirements  for  fresh 
peaches  consistent  with  expected  crop 
and  market  conditions. 

This  rule  reflects  the  committees'  and 
the  Department's  appraisal  of  the  need 
to  revise  the  handling  requirements  for 
Cahfomia  nectarines  and  peaches,  as 
specified.  The  Department's 
determination  is  that  this  rule  will  have 
a  beneficial  impact  on  producers, 
handlers,  and  consiunera  of  California 
nectarines  and  peaches. 

This  rule  establishes  handling 
requirements  for  fresh  California 
nectarines  and  peaches  consistent  with 
expected  crop  and  market  conditions, 
and  will  help  ensure  that  all  shipments 
of  these  fruits  made  each  season  will 
meet  acceptable  handling  requirements 
established  under  each  of  these  ordere. 
This  rule  will  also  help  the  California 
nectarine  and  peach  industries  provide 
fruit  desired  by  consumers.  This  rule  is 
designed  to  establish  and  maintain 
orderly  marketing  conditions  for  these 
fruits  in  the  interest  of  producers, 
handlers,  and  consiuners. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
regulatory  flexibility  analysis.  » 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  ordera  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 


There  are  approximately  300 
California  nectarine  and  peach  handlers 
subject  to  regulation  under  the  orders 
covering  nectarines  and  peaches  grown 
in  California,  and  about  1 ,800  producers 
of  these  fhiits  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  Small  agricultiual  service 
firms,  which  includes  handlers,  are 
defined  as  those  whose  aimual  receipts 
are  less  than  $5,000,000.  A  majority  of 
these  handlers  and  producers  may  be 
classified  as  small  entities. 

Under  §§916.52  and  917.41  of  the 
orders,  grade,  size,  maturity,  container 
and  pack  requirements  are  established 
for  fresh  shipments  of  California 
nectarines  and  peaches.  Such 
requirements  are  in  effect  on  a 
continuing  basis.  This  rule  revises 
current  requirements  to:  (1)  Authorize 
continued  use  of  a  container  first  used 
in  1996;  (2)  authorize  shipments  of  "CA 
Utility"  quality  fruit  during  the  1997 
season;  (3)  clarify  container  tolerances 
for  matiire  and  well  matured  fruit;  and 
(4)  revise  varietal  maturity  and  size 
requirements  to  reflect  recent  growing 
conditions. 

Section  916.350  (c)  and  §917.442  (c) 
currently  authorize  the  use  of  a 
recyclable,  reusable  plastic  container  for 
the  1996  season  only.  This  rule 
authorizes  the  continued  use  of  such  a 
container  beyond  the  1996  season.  This 
rule  also  continues  to  permit  markings 
on  such  containers  to  be  placed  on  the 
disposable  lids  rather  than  on  the 
outside  ends  of  the  containers.  Use  of 
this  container  will  continue  to  offer  a 
cheaper  and  more  environment-friendly 
alternative  to  currenUy-used  disposable 
boxes.  In  addition,  use  of  this  container 
is  advocated  by  retailers  who  desire  to 
decrease  their  costs  of  disposing  of 
packing  boxes.  Approximately  450,000 
recyclable,  reusable  boxes  were  used  by 
handlers  of  nectarines  and  peaches 
during  the  1996  season,  representing 
more  than  1  percent  of  total  nectarine 
shipments  of  19,561,227  boxes  and 
peach  shipments  of  19,481,624  boxes. 

The  increased  use  of  this  container  is 
expected  to  result  in  decreased  handling 
costs  for  handlers,  and  thereby  improve 
returns  to  producera.  Generally,  under 
current  industry  practices,  handlers' 
costs  of  packaging  nectarines  and 
peaches  are  passed  onto  producers  by 
handlers  via  a  deduction  from  total 
returns.  Such  costs  include  pre-cooling 
of  received  fruit,  costs  of  boxes,  costs  of 
packing  materials,  costs  of  palletizing 
packed  boxes,  cold  storage,  inspection 
costs,  etc.  A  decrease  in  the  cost  of 
boxes,  then,  has  the  potential  for 


decreased  handling  costs  passed  on  to 
all  producers. 

In  §§  916.350  and  917.442  of  the 
orders  regulating  nectarines  and  / 

peaches ,  respectively ,  use  of  lower-         ' , 
quality  nectarines  and  peaches  was 
authorized  for  shipmept  as  "CA  Utility',? 
as  an  experiment  for  the  1996  season 
only.  This  rule  permits  the  continued 
use  of  "CA  Utility"  quality  friiit  for  th( 
1997  season  while  further  data  is 
obtained.  Dining  the  1996  season,  the  1  / 
Department  authorized  the  use  of      '  '- 
nectarines  and  peached  which  were  ^j 
lower  quality  than  the  minimum 
permitted  for  previous  seasons.  Dun 
1996,  there  were  210,443  boxes  of 
nectarines  and  365,761  boxes  of  p« 
packed  as  "CA  Utility,"  or  1.1  perc» 
and  1.9  percent,  respectively.  Contij 
availability  of  "CA  Utility"  quality 
is  expected  to  have  a' positive  impar 
producers,  handlers,  and  consumei 
permitting  more  nectarines  and  pea' 
into  fresh  market  channels,  without' 
adversely  impacting  the  market  for 
higher  quality  fruit. 

This  rule  also  clarifies  the  container 
tolerances  for  mature  and  well-matured 
nectarines  and  peaches.  Under  the 
ordera,  the  container  tolerances  in  the 
standards  have  been  applied  to  mature 
and  well  matured  fruit,  although  the 
tolerances  were  not  specifically  detailed 
in  the  standards  or  the  marketing  ordera' 
rules  and  regulations.  Thus,  this  is  a 
clarifying  change  which  will  have  no 
practical  impact  on  growers  or  handlera. 

Sections  916.356  and  917.442  for 
nectarines  and  peaches,  respei:tively, 
currenUy  establish  minimum  maturity 
levels.  'This  rule  makes  annual 
adjustments  to  the  maturify  /' 
requirements  for  several  vaneties  of 
nectarines  and  peaches.  Maturify 
requirements  are  based  on  maturify 
measurements  generally  using  maturify 
guides  (e.g.,  color  chips).  Such  maturify 
guides  provide  producers  and  handlera 
with  objective  tools  for  measuring  the 
maturify  of  different  varieties  of 
nectarines  and  peaches.  Such  maturify 
guides  are  reviewed  annually  to 
determine  the  appropriate  guide  for 
each  nectarine  and  peach  variefy.  These 
annual  adjustments  reflect  changes  in 
the  maturify  patterns  of  nectarines  and 
peaches  as  experienced  over  the 
previous  seasons'  inspections. 
Adjustments  in  the  guides  ensure  that 
fruit  has  met  an  acceptable  level  of 
ripeness,  thus  ensuring  consumer 
satisfaction  and  benefitting  nectarine 
and  peach  growera  and  handlera. 

CurrenUy,  in  §  916.356  for  nectarines 
and  §  917.459  for  peaches,  minimum 
sizes  for  various  varieties  of  nectarines 
and  peaches  are  established.  This  rule 
makes  annual  adjustments  to  the 


I  minimum  sizes  authorized  for  various 
//'varieties  of  nectarines  and  peaches 
beginning  with  the  1997  season. 
Minimum  size  regulations  are  put  in 
place  to  allow  fruit  to  stay  on  the  tree 
for  a  greater  length  of  time.  This 
increased  growing  time  not  only 
improves  maturify,  but  also  improves 
fruit  size.  Increased  fruit  size  increases 
the  number  of  packed  boxes  per  acre  to 
the  benefit  of  both  producera  and 
handlera.  Increased  fruit  size  also 
provides  greater  consumer  satisfaction 
and,  therefore,  more  repeat  purchases  by 
consumera.  Repeat  purchases  and 
consumer  satisfaction  benefit  producera 
and  handlera  alike.  Such  adjustments  to 
minimum  sizes  of  nectarines  and 
peaches  are  recommended  each  year  by 
the  NAC  and  PCC  based  upon  historical 
data  regarding  sizes  which  the  different 
varieties  attain. 

This  rule  clarifies  some  of  the  ordera' 
requirements  and  relaxes  othen. 
Accordingly,  this  action  does  not 
impose  any  additional  reporting  and 
recordkeeping  requirements  on  either 
small  or  large  handlera.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

The  Depaitment  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
rule.  However,  as  previously  stated, 
nectarines  and  peaches  under  the  ordera 
have  to  meet  certain  requirements  set 
forth  in  the  standards  issued  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  through  1627).  Standards 
issued  under  the  Agricultural  Marketing 
Act  of  1946  are  otherwise  voluntary. 

In  addition,  the  committees'  meetings 
were  widely  publicized  throughout  the 
nectarine  and  peach  industries  and  all 
interested  parties  were  invited  to  attend 
the  meetings  and  participate  in 
conunittee  deliberations  on  all  issues. 
Like  all  committee  meetings,  the 
December  4, 1996,  meetings  were  public 
meetings  and  all  entities,  both  large  and 
small,  were  able  to  express  views  on 
these  issues.  The  committees 
themselves  are  composed  of  producera, 
the  majorify  of  whom  are  small  entities. 
Finally,  interested  peraons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

After  consideration  of  all  relevant 
mattera  presented,  the  information  and 
recommendations  submitted  by  the 
committees,  and  other  information,  it  is 
found  that  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
efiectuate  the  declared  policy  of  the  Act 
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Pursiiant  to  5  U.S.C.  553.  it  is  also 
found  and  determined,  upon  good 
cause,  tiiat  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  California  nectarine  and 
peach  producers  and  handlers  should  be 
apprised  of  this  rule  as  soon  as  possible, 
since  early  shipments  of  these  fruits  are 
expected  to  begin  about  April  1;  (2)  this 
rule  relaxes  grade  requirements  for 
nectarines  and  f)eaches  and  size 
requirements  for  several  nectarine  and 
peach  varieties;  (3)  California  nectarine 
and  peach  handlers  are  aware  of  these 
revisied  requirements  reconunended  by 
the  committees  at  public  meetings,  and 
they  will  need  no  additional  time  to 
comply  with  such  requirements:  and  (4) 
the  rule  provides  a  30-day  comment 
period,  and  any  written  comments 
received  will  be  considered  prior  to  any 
finalization  of  this  interim  final  rule. 

ListofSulqectB 

7  CFH  Part  916 

Marketing  agreements.  Nectarines, 
Reporting  and  recordkeeping 
requirements. 

7CFRPart917 

Marketing  agreements.  Peaches,  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  916  and  917  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  916  and  917  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

PART  916— NECTARINES  GROWN  IN 
CAUFORNIA 

2.  Section  916.350  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

1916.350    Canfornia  Nectarine  Container 
and  Pack  Regulation. 

•        *        •        •        • 

(d)  During  the  period  April  1  through 
October  31, 1997,  each  container  or 
package  when  packed  with  nectarines 
meeting  CA  Utility  requirements,  shall 
bear  the  words  "CA  Utility,"  along  with 
all  other  required  container  markings,  in 
letters  of  ^/*  inch  minimum  height  on 
the  visible  display  panel.  Consumer 
bags  or  packages  must  also  be  clearly 
marked  on  the  bag  or  package  as  "CA 
Utility"  along  with  other  required 
markings. 


3.  Section  916.356  is  amended  by 
revising  paragraphs  (a)(1)  introductory 
text,  (a)(l)(iii),  (a)(3)  Jntroductory  text, 
(a)(4)  introductory  text,  (a)(5) 
introductory  text,  and  (a)(6) 
introductory  text,  and  adding  a  new 
Table  1  to  paragraph  (a)(l)(i)  with  a  note 
immediately  following  it  to  read  as 
follows: 

§916.356    California  Nectarine  Grade  and 
Size  Regulation. 

(a)  *  *  • 

(1)  Any  lot  or  package  or  container  of 
any  variety  of  nectarines  unless  such 
nectarines  meet  the  requirements  of  U.S. 
No.  1  grade:  Provided,  That  nectarines 
2  inches  in  diameter  or  smaller,  shall 
not  have  fairly  light-colored,  fairly 
smooth  scars  which  exceed  an  aggregate 
area  of  a  circle  ^/a  inch  in  diameter,  and 
nectarines  larger  than  2  inches  in 
diameter  shall  not  have  fairly  light- 
colored,  fairly  smooth  scars  which 
exceed  an  aggregate  area  of  a  circle  V2 
inch  in  diameter:  Provided  further,  that 
an  additional  tolerance  of  25  percent 
shall  be  permitted  for  fruit  that  is  not 
well  formed,  but  not  badly 
misshapened:  Provided  further.  That 
during  the  period  April  1  through 
October  31, 1997,  any  handler  may 
handle  nectarines  if  such  nectarines 
meet  "CA  Utility"  quality  requirements. 
The  term  "CA  Utility"  means  that  not 
more  than  30  percent  of  the  nectarines 
in  any  container  meet  or  exceed  the 
requirements  of  the  U.S.  No.  1  grade  and 
that  such  nectarines  are  matiue  and  are: 

(i)  *  •  • 

Table  1 

Table  1 


Table  1— Continued 


Column  A  variety 


Alshir  Red 

Ama  Lyn 

Apache _ 

April  Glo  . 

Ann  King  

August  Glo  

August  Lion  .'..... 

August  Red  

Aurelio  Grand 

Autumn  Delight 

Autumn  Grand 

Big  Jim  „ 

Bob  Grand 

Del  Rb  Rey 

Eariiglo  

Early  diamond 

Early  May  

Early  May  Grand 

Early  Red  Jim 

Early  Sungrand  „ 

Fairlane  

Fantasia _ 

Firebrite  

Flanrakisl 


Column  B 

maturity 

guide 


J 

G 

G 

H 

B 

L 

J 

J 

F 

L 

L 

J 

L 

G 

I 

J 

F 

H 

J 

H 

L 

J 

H 

L 


Column  A  variety 


Flaming  Red 

Flavor  GrarxJ  .... 

Flavortop  

Flavortop  I  

Gold  Kijig  

Grand  Diamond 

Grand  Stan 

Independence  ... 

July  Red 

Juneglo _ 

June  Grand  

Kay  Diamond  .... 

Kent  Grand 

King  Jim  

Kism  Grand  

Late  Le  Grand  .. 
Late  Red  Jim  .... 

Le  Grand  _. 

Maybelle _. 

May  Diamond  _. 

May  Fire  

Maygk) 

May  Grand  

May  Jim „.. 

May  Kist  

May  Lion 

Mid  Glo „ 

Mike  Grand 

Moon  Grand  

Niagara  Grarxl .. 

Pacific  Star  

P-R  Red 

Red  Diamond  ... 

Red  Delight  

Red  Fred  

Red  Free  

Red  Glen  

Red  Gto  

Red  Grand , 

Red  Jim 

Red  June _. 

Red  May „., 

Regal  Grand 

Rio  Red  

Rose  Diamond  ., 
Royal  Delight 
Royal  Giant 
Royal  Glo 
Ruby  Diamond 
Ruby  Grand 

Rut)y  Sun  

Scariet  Red  

Septemt>er  Grand .... 

September  Red  

Sheri  Red  _. 

Stena  Star/181-119 

Son  Red  _ 

SparWir^  June  

Sparkling  May  ~ 

Sparkling  Red 

Sfxing  Bnght  ^ 

Spring  DiamoryJ 

Spring  GrarxJ 

Spring  Red  ... 

Springtop  _ 

Star  Bright  

StarBrite  

Star  Grand „.. 

Summer  Beaut  ........ 

Summer  Blush 


Column  B 

maturity 

guide 


K 

G 

J 

K 

H 

L 

F 

H 

L 

H 

G 

L 

L 

L 

J 

L 

J 

H 

F 

I 

H 

H 

H 

I 

H 


H 


H 


H 


G 

H 
B 
G 
J 
H 
H 
J 
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Table  1— Continued 


Column  A  variety 

Column  B 
maturity 

Summer  Bright 

Summer  Dianiond 

Summer  Rre  „ „. 

Sumnwr  Grand 

Summer  Lion _ 

Summer  Red 

Summer  Star 

Sunburst 

Sun  Diamond  

J 
L 

L 
L 
L 
L 
G 
J 
1 

Sunfre 

F 

Sun  Grand „ 

Super  Star _ 

Tasty  Free 

Tasty  Gold 

Tom  Grand 

Zee  Glo  

Zee  Grand 

G 
G 
J 
H 

L 
J 
1 

Note:  Consult  with  the  Federal  or  Federal- 
State  Inspection  Service  Supervisor  for  the 
maturity  guides  applicable  to  the  varieties 
not  listed  above. 

(ii)*  *  * 

(iii)  Container  tolerances.  A  package 
may  contain  not  more  than  double  any 
specified  tolerance  except  that  at  least 
two  defective  specimens  may  be 
permitted  in  any  package:  Provided, 
That  the  averages  for  the  entire  lot  are 
within  the  tolerances  specified  in  this 
part. 
***** 

(3)  Any  package  or  container  of 
Mayglo  variety  nectarines  on  or  after 
May  6  of  each  year,  or  Eariiglo,  Early 
Diamond,  Grand  Sim,  Johnny's  Delight, 
May  Jim,  or  May  Kist  variety  nectarines, 
unless: 
***** 

(4)  Any  package  or  container  of  Arctic 
Glo,  Arctic  Rose,  Arctic  Star,  Early  May, 
June  Brite,  Jimeglo,  Kay  Glo,  May 
Diamond,  May  Grand,  May  Lion,  Pacific 
Star,  Prima  Diamond  II,  Prince  Jim,  Red 
Delight,  Red  Glo,  Rose  Diamond,  Royal 
Glo,  Sparkling  May,  Star  Brite,  or  Zee 
Grand  variety  nectarines  unless: 
***** 

(6)  Any  package  or  container  of  Alshir 
Red,  Aha  Red,  Arctic  Pride,  Arctic 
Queen,  Arctic  Sweet,  August  Glo, 
August  Lion,  August  Rod,  Autumn 
Delight,  Big  Jim,  Bob  Grand,  Diamond 
Ray,  Early  Red  Jim,  Fairlane,  Fantasia, 
Firebrite,  Flame  Glo,  Flamekist,  Flaming 
Red,  Flavor  Grand,  Flavortop,  Flavortop 
I,  Grand  Diamond,  Honey  Kist,  How 
Red,  July  Red,  Kay  Diamond,  King  Jim, 
Kism  Grand,  Late  Red  Jim,  Mid  Glo, 
Moon  Grand,  Niagara  Grand,  P-R  Red, 
Prima  Diamond  IV,  Prima  Diamond  VII, 
Prima  Diamond  Vm,  Red  Diamond,  Red 
Fred,  Red  Free,  Red  Glen.  Red  Jim,  Rio 
Red,  Royal  Giant,  Ruby  Diamond,  Ruby 


Grand,  Scarlet  Red,  September  Grand, 
September  Red,  Sparkling  June, 
Sparkling  Red,  Spring  Bri^t,  Spring 
Diamond,  Spring  Red,  Summer  Beaut, 
Siunmer  Blush,  Summer  Bright, 
Summer  Diamond,  Siunmer  Fire, 
Summer  Grand,  Siunmer  Lion,  Summer 
Red,  Summer  Star,  Sunburst,  Sun 
Diamond,  Super  Star,  White  Jewels 
(Arctic  Snow),  Zee  Glo,  80P-1135,  or 
424-195  variety  nectarines  unless: 


PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CALIFORNIA 

4.  Section  917.442  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

$917,442    Califomia  Peach  Container  and 
Pack  Regulation. 

***** 

(d)  During  the  period  April  1  through 
November  23, 1997,  each  container  or 
package  when  packed  with  peaches 
meeting  CA  Utility  requirements,  shall 
bear  the  words  "CA  Utility,"  along  with 
all  other  required  container  markings,  in 
letters  of  3/4  inch  minimum  height  on 
the  visible  display  panel.  Consumer 
bags  or  packages  must  also  be  clearly 
marked  on  the  bag  or  package  as  "CA 
Utility"  along  with  other  required 
markings. 
*        *        *        •        • 

5.  Section  917.459  is  amended  by 
revising  paragraphs  (a)(1)  introductory 
text,  (a)(l)(iii),  (a)(5)  introductory  text, 
and  (a)(6)  introductory  text,  and  adding 
a  new  Table  1  to  paragraph  (a)(l)(i)  with 
a  note  immediately  following  it  to  read 
as  follows: 

§917.459    Califomia  Peach  Grade  and  Size 
Regulation. 

(a)*  *  * 

(1)  Any  lot  or  package  or  container  of 
any  variety  of  peaches  unless  such 
peaches  meet  the  requirements  of  U.S. 
No.  1  grade:  Provided,  that  an  additional 
25  percent  tolerance  shall  be  permitted 
for  fruit  with  open  sutures  which  are 
damaged,  but  not  seriously  damaged: 
Provided,  That  during  the  period  April 
1  through  November  23, 1997,  any 
handler  may  handle  peaches  if  such 
peaches  meet  "CA  Utility"  quality 
requirements.  The  term  "CA  Utility" 
means  that  not  more  than  30  percent  of 
the  peaches  in  any  container  meet  or 
exceed  the  requirements  of  the  U.S.  No. 
1  grade  and  that  such  peaches  are 
mature  and  are: 

(0*  •  • 


Table  1 


Column  A  variety 


Angelus  

Ambercrest 

August  Sun 

Autunwi  Crest ... 

Autumn  Gem „.... 

Autumn  Lady . 

Autumn  Rose  ....„ .. 

Belmont  (Fairmont)  ... 

Berenda  Sun  

Blum's  Beauty ... 

Cardinal 

Cal  Red  

Carnival  

Cassie  

Coronet 

Crimson  Lady 

Crown  Princess  ......... 

David  Sun 

Dianxxid  Princess  . 

Early  Cororwt  , 

Early  Delight 

Earty  Elegant  Lady 

Early  May  Crest  , 

Earty  O'Henry 

Early  Top 

Etoerta 

Elegant  Lady 

Fairtime  , 

Farwy  Lady , 

Fay  Elwfta 

Fayette  _ , 

Fire  Red  _ , 

First  Lady  

Flamecrest 

Flavorcrest 

Flavor  Queen  

Flavor  Red „.. 

Franciscan 

GokJcrest 

GoWen  Crest 

Golden  Lady  .... 

Horsey  Red  „... 

John  Henry , 

July  Elt>erta  

July  Lady 

June  Lady , 

June  Pride 

June  Sun  

Kearney 

Kem  Sun  „ 

Kingcrest  

Kings  Lady  

Kings  Red „.. 

Lacey 

Mary  Arme 

May  Crest .- 

May  Lady 

May  Sun 

Merill  Gem 

Merrill  Gemfree  

O'Henry  

Pacifica 

Parade 

Pars  Pride 

Prima  Lady 

Prime  Crest 

Oueerx:rest 

Ray  Crest  

Red  Cal  

Red  Dancer  (Red  Boy) 


ColumnB 

msturity 

guide 


I 

G 

I 

I 

I 

H 

I 

I 

I 

G 

G 

I 

I 

H 

E 

J 

J 

I  • 

J 

D 

H 

L 

H 

I 

G 

B 

L 

G 

J 

C 

I 

I 

D 

I 

Q 

H 

G 

G 

H 

H 

F 

G 

J 

C 

Q 

G 

J 

H 

I 

H 

H 

I 

I 

I 

G 

G 

G 

I 

G 

G 
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Table  1— Ckwtinued 


CohNTin  A  variety 


Redgtobe 

Redhaven  

Red  Lady 

Redtop 

Regina 

Rich  Lady  

Rich  May  

Rio  Oso  Gem  .. 

RoyaJ  Lady  

Royal  May  

Ruby  May  

Ryan  Sun  

Scarlet  Lady  .... 
September  Sun 

Sierra  Crest 

Sierra  Lady 

SparWe  .._ 

Sphngcrest  

Spnng  Lady 

SixingoW  

Sugar  Lady 

Summer  Lady  .. 

Summerset 

Suncrest  

Topcrest  

Tra  Zee 

Willie  Red  ....... 

Zee  Lady  


Column  B 

maturity 

guide 


C 

G 

G 

G 

G 

J 

H 

I 

J 

G 

H 

I 

F 

I 

H 

I 

I 

G 

H 

D 

J 

L 

I 

G 

H 

J 

G 

L 


Note:  Consult  with  the  Feder^  or  Federal- 
State  Inspection  Service  Supervisor  for  the 
maturity  guides  applicable  to  the  varieties 
not  listed  above. 

(ii)  •  "  * 

(iii)  Container  tolerances.  The 
contents  of  individual  packages  in  the 
lot  are  subject  to  the  following 
limitations,  provided  the  averages  for 
the  entire  lot  are  within  the  tolerances 
specified  in  this  part: 

(A)  For  packages  which  contain  more 
than  10  pounds,  and  a  tolerance  of  10 
percent  or  more  is  provided,  individual 
packages  shall  have  not  more  than  one 
and  one-half  times  the  tolerance 
specified.  For  packages  which  contain 
more  than  10  pounds  and  a  tolerance  of 
less  than  10  percent  is  provided, 
individual  packages  shall  have  not  more 
than  double  the  tolerance  specified. 

(B)  For  packages  which  contain  10 
pounds  or  less,  individual  packages  are 
not  restricted  as  to  the  percentage  of 
defects. 


(5)  Any  package  or  container  of 
Babcock,  Crimson  Lady.  Crown 
Princess.  Oavid  Sun.  Early  May  Crest, 
Flavorcrest,  Golden  Crest,  Honey  Red, 
June  Lady,  June  Sun,  Kern  Sun, 
Kingcrest,  Kings  Red.  May  Crest,  May 
Sun,  Merrill  Gem  free,  Queencrest,  Ray 
Crest.  Redtop.  Rich  May.  Rich  Mike, 
Snow  Brite,  Snow  Flame,  Springcrest, 


Spring  Lady,  Sugar  May,  Sweet  Gem,  or 
Sweet  Scarlet  variety  of  peaches  unless: 

***** 

(6)  Any  package  or  container  of 
Amber  Crest,  August  Lady,  August  Sim, 
Autumn  Crest,  Autiunn  Flame,  Autumn 
Gem,  Autumn  Lady,  Autxunn  Rose, 
Belmont  (Fairmont),  Berenda  Sim, 
Blum's  Beauty,  Cal  Red,  Carnival, 
Cassie,  Champagne,  Diamond  Princess, 
Early  Elegant  Lady,  Early  O'Heiuy, 
Elegant  Lady,  Fairtime,  Fancy  Lady,  Fay 
Elberta,  Fire  Red,  Flamecrest,  John 
Henry,  July  Sun,  June  Pride,  Kaweah, 
Kings  Lady,  Lacey,  Late  Ito  Red,  Mary 
Anne.  O'Hemy,  Prima  Gattie,  Prima 
Lady,  Red  Dancer,  Red  Sun.  Rich  Lady, 
Royal  Lady,  Ryan  Sun,  Scarlet  Snow, 
September  Snow,  September  Sun,  Sierra 
Lady,  Snow  Ball,  Snow  Diamond,  Snow 
Giant,  Snow  King,  Sparkle,  Sprague  Last 
Chance,  Sugar  Giant,  Sugar  Lady, 
Simuner  Lady,  Summer^ weet.  Summer 
Zee,  Suncrest,  Tra  Zee,  Vista,  White 
Lady,  or  Zee  Lady  variety  of  peaches 
unless: 
•         *         •         •         • 

Dated:  March  24,  1997. 
Eric  M.  Fomian, 

Acting  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  97-«346  Filed  3-28-97;  11:32  am) 

BiUJNQ  COOE  3410-02-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Executive  Office  for  Immigration 
Review 

8  CFR  Parts  3,  208  and  236 

PNS  1788-96;  AG  Order  No.  2071-07] 

RIN1115-nAE47 

Inspection  and  Expedited  Removal  of 
Aliens;  Detention  and  Removal  of 
Aliens;  Conduct  of  Removal 
Proceedings;  Asylum  Procedures; 
Correction 

AGENCY:  Immigration  and  Naturalization 
Service  and  Executive  Office  for 
hnmigration  Review. 
ACTION:  Correction  to  interim  regulation. 

SUMMARY:  This  document  contains 
corrections  to  the  interim  regulation, 
published  Thursday,  March  6,  1997  (62 
FR  10312),  relating  to  inspection  and 
expedited  removal  of  aliens,  detention 
and  removal  of  aliens,  conduct  of 
removal  proceedings,  and  asylum 
procedures. 

EFFECTIVE  DATE:  April  1,  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Margaret  M.  Philbin  (703)  305-0470  (not 
a  toll  free  call). 


SUPPLEMENTARY  INFORMATKMH: 

Background 

The  interim  regulation  that  is  the 
subject  of  these  corrections  amends  the 
regulations  of  the  Immigration  and 
Naturalization  Service  (INS)  and 
Executive  Office  for  Immigration 
Review  (EOIR)  to  implement  the 
provisions  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  (fflURA)  governing 
expedited  and  reguleir  removal 
proceedings,  handling  of  asylum  claims, 
and  other  activities  involving  the 
apprehension,  determination,  hearing  of 
claims  and  ultimately  the  removal  of 
inadmissible  and  deportable  aliens.  This 
rule  also  incorporates  a  number  of 
changes  which  are  part  of  the 
Administration's  reinvention  and 
regulation  streamlining  efiort. 

Need  for  Correction 

As  published,  the  interim  regulation 
contains  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
March  6, 1997  of  the  interim  regulation 
(INS  No.  1788-96:  AG  ORDER  No. 
2071-97),  which  was  the  subject  of  FR 
Doc.  97-5250,  is  corrected  as  follows: 

§3.1    [Corrected] 

1.  On  page  10330  in  the  third  column, 
in  §  3.1(b)(7),  line  4,  the  words  "and  8 
CFR  part  240,  subpart  E"  are  deleted. 

§  3.23    [Corrected] 

2a.  On  page  10333,  in  the  third 
column,  in  §  3.23(b)(4)(ii).  lines  1  and  2, 
the  words  "in  asylum  proceedings  or" 
are  deleted  and  in  lines  4  through  6,  the 
words  "in  asylum  proceedings  pursuant 
to  §  208.2(b)  of  this  chapter  or"  are 
deleted. 

2b.  On  page  10334,  in  the  first 
column,  in  §  3.23(b)(4)(ii),  lines  5  and  6, 
the  words  "pursuant  to  §  208.2(b)  of  this 
chapter  or"  are  deleted. 

§3.26    [Corrected] 

3.  On  page  10334,  in  the  third 
column,  in  §  3.26(c),  paragraph  (2),  the 
words  "or  the  alien's  counsel  of  record" 
are  added  before  the  period  at  the  end 
of  the  paragraph. 

§208.2    [Corrected] 

4.  On  page  10337,  in  the  third 
column,  in  §  208.2(b)(2)(i),  line  2,  the 
words  "Except  as  provided  in  this 
section,"  are  added  before  the  word 
"Proceedings"  and  the  capital  "P"  in 
"Proceedings"  is  changed  to  a  lower 
case  "p." 
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§235.4    [Correctecq 

5a.  On  page  10358,  in  the  first 
column,  in  §235.4,  line  1,  the  letter 
"(a)"  is  deleted. 

5b.  On  page  10358,  in  the  first 
column,  in  §  235.4,  paragraph  (b),  the 
letter  "(b)"  is  deleted  and  the  text  of  that 
paragraph  is  moved  to  §  240.1  as  a  new 
paragraph  (d)  with  the  following 
heading:  "(d)  Withdrawal  of  application 
for  admission." 

§236.1    [Corrected] 

6a.  On  page  10360,  in  the  third 
column,  in  §  236.1  paragraph  (c)(1)  is 
redesignated  as  paragraph  (c)(l)(i)  and  a 
new  paragraph  (c)(l)(ii)  is  added  to  read 
as  follows: 

§  238. 1    Apprehension,  custody,  and 
detention. 

•        •        *        •        • 

(c)(l)(i)*  *  • 

(ii)  While  the  Transition  Period 
Custody  Rules  remain  in  effect,  this 
paragraph  and  paragraph  (d)  of  this 
section  shall  be  subject  to  those  Rules. 
***** 

6b.  On  page  10360,  in  the  third 
column,  in  §  236.1(c),  paragraph  (2),  the 
following  is  added  at  the  end  of  the 
paragraph:  "Such  an  officer  may  also,  in 
the  exercise  of  discretion,  release  an 
alien  in  deportation  proceedings 
pursuant  to  the  authority  in  section  242 
of  the  Act  (as  designated  prior  to  April 
1,  1997),  except  as  otherwise  provided 
by  law. 

6c.  On  page  10361,  in  the  first 
column,  in  §  236.1(d)(1),  line  13,  after 
the  phrase  "236  of  the  Act"  the 
following  phrase  is  added:  "(or  section 
242(a)(1)  of  the  Act  as  designated  prior 
to  April  1,  1997  in  the  case  of  an  alien 
in  deportation  proceedings)." 
Roaemary  Hart, 
Federal  Register  Liaison  Officer. 
IFR  Doc.  97-8105  Filed  3-31-97;  8:45  am] 
BILLING  COOE  4410-30-M 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

9  CFR  Part  205 
RIN  0580-AA50 

Clear  Title — Protection  for  Purchasers 
of  Farms  Products 

AGENCY:  Grain  Inspection,  Packers  and 
Stockjfards  Administration,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  document  makes  final  an 
interim  rule  amending  regulations 
relating  to  the  establishment  and 


management  of  statewide  central  filing 
systems  as  they  pertain  specifically  to 
the  filing  of  "effective  financing 
statements"  for  "farm  products"  as 
defined  in  section  1324  of  the  Food 
Security  Act  of  1985  (7  U.S.C.  1631)  by 
allovring  electronic  filing  of  effective 
financing  statements  without  the  prior 
signature  of  the  debtor  provided  State 
law  authorizes  such  a  filing.  The  interim 
rule  brought  the  regulations  into 
conformity  with  Sections  662  and  663  of 
the  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996. 
EFFECTIVE  DATE:  October  22, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  E.  Grinnell,  Industry  Analysis 
Staff,  Packers  and  Stockyards  Programs, 
Grain  Inspection,  Packers  and 
Stockyards  Administration,  STOP  3647, 
Room  3052,  South  Building,  1400   - 
Independence  Avenue  S.W., 
Washington,  D.C.  20250-3647,  (202) 
720-7455.  Kimberly  D.  Hart,  Esquire, 
Trade  Practices  Division,  Office  of  the 
General  Counsel,  STOP  1413,  Room 
2430,  South  Building,  1400 
Independence  Avenue  S.W., 
Washington,  D.C.  20250-1413,  (202) 
720-8160. 

SUPPl^MENTARY  INFORMATION: 

Background 

An  interim  rule  was  published  in  the 
Federal  Register  on  October  22, 1996 
(61  FR  54727)  which  allows  electronic 
filing  of  effective  financing  statements 
without  the  signature  of  the  debtor 
provided  State  law  authorizes  such  a 
filing.  The  interim  rules  also  allows 
States  to  distribute  the  master  list  by 
electronic  means  if  requested  by 
registrants. 

Section  1.124  of  the  Food  Security  Act 
of  1985  (Pub.  L.  99-198)  (7  U.S.C.  1631) 
(hereinafter  "the  Act")  provides  that 
certain  persons  may  be  subject  to  a 
security  interest  in  a  farm  product 
created  by  the  seller  under  certain 
circumstances  in  which  a  lender  files  an 
"effective  financing  statement"  with  the 
"system  operator"  in  a  State  which  has 
a  certified  central  filing  system  as 
defined  by  the  Act.  The  Act  requires  the 
Secretary  of  Agriculture  to  prescribe 
regulations  "to  aid  States  in  the 
implementation  and  management  of  a 
central  filing  system."  The  Grain 
Inspection,  Packers  and  Stockyards 
Administration  was  delegated  with  the 
Secretary's  responsibilities  under  the 
Act.  Those  regulations  (9  CFR  205)  were 
published  on  August  18, 1986  (51  FR 
29450). 

The  Secretary's  authority  and 
responsibility  under  the  Act  is  limited 
to  certification  and  prescribing 
regulations  to  aid  in  the  implementation 


and  management  of  certified  central 
filing  systems.  The  Act  does  not  give  the 
SecretJ^ry  the  authority  or  responsibility 
for  such  matters  as  direct  notification  by 
secured  parties,  sales  of  and  payment 
for  products,  procedures  for  payment  or 
procedures  for  personal  liability 
protection.  Those  matters  are  governed 
by  State  law.  The  Act  does  not  contain 
any  enforcement  mechanism  for 
noncompliance  with  the  Act  or  its 
regulations. 

Section  662  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(hereinafter  "the  Statute")  amended  the 
Act  and  section  663  of  the  Statute 
provided  that  the  amendment  become 
effective  upon  enactment  The  Act  was 
amended  because  of  concerns  of  States 
with  certified  central  filing  systems  who 
desired  to  implement  electronic  filing 
procedures  but  could  not  because  of  the 
Act's  requirement  that  the  debtor  must 
sign  the  effective  financing  statement. 
Commercial  lenders  also  expressed 
concern  and  confusion  due  to  the 
vagueness  of  the  continuation 
provisions  for  effective  financing 
statements  included  in  the  Act  and  its 
inconsistency  with  Article  K  of  the 
Uniform  Commercial  Code. 

Prior  to  the  Act's  amendment  by  the 
Statute,  lenders  could  not  electronically 
file  effective  financing  statements  or 
amendments  to  the  effective  fmancing 
statements  with  State  certified  central 
filing  systems  because  such  statements 
were  required  to  contain  the  signature  of 
the  debtor  which  could  not  be 
transmitted  electronically.  The 
amendment  contained  in  the  Statute 
was  intended  to  remedy  these  concerns. 

Section  662  of  the  Statute  amended 
the  Act.  Section  663  of  the  Statute 
provided  that  the  amendment  become 
effective  upon  enactment.  It  is  therefore 
necessary  to  amend  the  regulations  to 
conform  to  the  amendment  to  the  Act. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  the  interim 
rule  were  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  and  because  the  rule 
relieves  a  regulatory  restriction,  there 
was  good  cause  under  5  U.S.C.  553  to 
make  it  effective  upon  publication. 

Comments  ^Received 

Two  comments  were  received  in 
response  to  the  interim  rule,  one  from 
a  national  bankers  association  and  the 
other  fitnn  a  State  bankers  association. 
The  comments  support  removal  of  the 
signature  requirement  for  effiective 
financing  statements  and  encourage  the 
Department  to  remove  the  signatiue 
requirement  for  paper-based 
continuation  statements.  Section 
205.209(d)  of  the  regulations  currenUy 
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provides  diat  continuation  statements 
are  to  be  treated  in  the  same  manner  as 
amendments  to  effective  financing 
statements.  The  interim  rule  amended 
section  205.209(c)  to  allow  the 
electronic  filing  of  amendments  to 
effective  financing  statements  without 
the  signature  of  the  debtor.  Pursuant  to 
section  205.209(d),  this  change  applies 
to  electronically  filed  continuation 
statements  as  well.  Because  the  purpose 
of  this  rulemaking  is  to  implement  the 
amendments  to  the  Act,  it  does  not 
address  the  commentors'  request  to 
eliminate  the  signature  requirement  for 
the  [>aper-based  continuation 
statements.  We  plan  to  address  this 
request  in  a  separate  rulemaking. 

After  review  of  the  published  interim 
rule  and  the  comments  received,  we 
have  determined  that  the  interim  rule  as 
published  at  61  FR  54727  %vill  be 
adopted  as  the  final  rule. 

Compliance  With  Regulatory 
Requiresxents 

As  set  forth  in  the  interim  rule 
published  at  61  FR  54727,  this 
rulemaking  was  reviewed  under  and  is 
issued  in  conformance  with  Executive 
Order  12866,  Qvil  Justice  Reform 
(formerly  Executive  Order  12778,  now 
Executive  Order  12988),  and  Regulatory 
Flexibility  Act  and  Information 
Collection  requirements.  The  previously 
approved  information  collection  and 
recordkeeping  requirements  for  9  CFR 
Part  205  have  been  previously  approved 
by  the  Office  of  Management  and 
Budget  under  control  number  0580- 
0016. 

List  of  Subfects  in  9  CFR  Part  205 

Agriculture,  Central  filing  system. 

PART  205— CLEAR  TITLE— 
PROTECTION  FOR  PURCHASERS  OF 
FARM  PRODUCTS 

Accordingly,  the  interim  rule  . 
amending  9  CFR  Part  205  which  was 
published  at  61  FR  54727  on  October 
22, 1996,  is  adopted  as  a  final  rule 
without  change. 

Dated:  March  28, 1997. 
JaoMS  R.  Baker, 

Administrator,  Grain  Inspection. 
Packers  and  Stockyards  Administration. 
|FR  Doc.  97-8093  Filed  3-31-97;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  213 

[Reg.  M;  Docket  No.  R-0952] 

Consumer  Leasing 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  Rule. 

SUMMARY:  The  Board  is  publishing 
revisions  to  Regulation  M,  which 
implements  the  Consumer  Leasing  Act. 
The  act  requires  lessors  to  provide 
uniform  cost  and  other  disclosures 
about  consumer  lease  transactions.  The 
revisions  primarily  implement 
amendments  to  the  act  contained  in  the 
Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996, 
which  streamline  the  advertising 
disclosiu^s  for  lease  transactions.  In 
addition,  the  final  rule  makes  the 
disclosure  of  upfront  costs  in 
connection  with  a  specific  lease 
agreement  parallel  statutory  changes  to 
the  adve/-tisinf(  rules  disclosing  upfront 
costs — which  now  include  total 
amounts  due  by  lease  signing  or 
delivery,  if  delivery  occurs  later.  Several 
technical  amendments  also  have  been 
made  to  the  regulation. 
DATES:  Effective  date.  April  1,  1997. 
Compliance  date.  Compliance  is 
optional  until  October  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kyung  H.  Cho- Miller  or  Obrea  O. 
Poindexter,  Staff  Attorneys,  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551, 
at  (202)  452-2412  or  452-3667.  Users  of 
Telecommunications  Device  for  the  Deaf 
only  may  contact  Diane  Jenkins,  at  (202) 
452-3544. 

SUPP1.EMENTARY  INFORMATION: 

I.  Baclcground  on  tlie  Consumer  Leasing 
Act  and  Regulation  M 

The  Consumer  Leasing  Act  (CLA),  15 
U.S.C.  1667-1667e,  was  enacted  into 
law  in  1976  as  an  amendment  to  the 
Truth  in  Lending  Act  (TILA),  15  U.S.C. 
1601  et  seq.  The  CLA  generally  applies 
to  consumer  leases  of  personal  property 
in  which  the  contractual  obligation  does 
not  exceed  $25,000  and  has  a  term  of 
more  than  four  months.  An  automobile 
lease  is  the  most  common  type  of 
consumer  lease  covered  by  the  act. 
Under  the  act,  lessors  are  required  to 
provide  uniform  cost  and  other 
information  about  consimier  lease 
transactions. 

The  Board  was  given  rulewriting 
authority,  and  its  Regulation  M  (12  CFR 
part  213)  implements  the  CLA.  An 


official  staff  commentary  interprets  the 
regulation. 

TheBoard  recently  completed  a 
review  of  Regulation  M,  pursuant  to  its 
policy  of  periodically  reviewing  its 
regulations,  and  approved  a  final  rule  in 
September  1996  substantially  revising 
the  regulation  to  update  the  disclosure 
requirements  and  to  carry  out  more 
effectively  the  purposes  of  the  Act  (61 
FR  52246,  October  7, 1996). 

n.  Revised  Regulatory  Provisions 

In  the  September  1996  final  rule,  the 
advertising  provisions  implemented   ' 
amendments  to  the  CLA  contained  in 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(Pub.  L.  103-325,  108  Stat.  2160);  the 
amendments  allow  a  toll-free  number  or 
a  print  advertisement  to  substitute  for 
certain  lease  disclosures  in  radio 
commercials  (which  was  expanded  in 
the  final  rule  to  television  commercials). 

The  advertisement  provisions  were 
amended  and  streamlined  on  September 
30, 1996,  by  the  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act  of 
1996  (Pub.  L.  104-208,  110  Stat. 
3009)(the  1996  Act).  The  Board  issued 
a  proposal  in  December  1996  (62  FR  62, 
January  2,  1997).  Nineteen  comments 
were  received.  Based  on  the  comments 
and  further  analysis,  the  Board's  final 
rule  implements  the  statutory  changes. 
The  final  rule  also  revises  the 
requirement  to  disclose  "upfront  costs" 
to  parallel  the  statutory  change  made  to 
a  similar  advertising  disclosure — now 
requiring  the  total  amount  due  by  lease 
signing  to  include  amounts  due  by 
delivery,  whichever  occurs  later.  The 
open-  and  closed-end  model  lease  forms 
have  been  amended  to  reflect  this 
change.  This  final  rulemaking  also 
contains  some  technical  amendments  to 
the  regulation.  For  example,  the  model 
clause  for  providing  a  description  of  the 
leased  property  is  added  and  the 
example  of  an  annual  charge  as  an  other 
charge  is  deleted  on  the  open-  and 
closed-end  vehicle  lease  model  forms. 
Although  a  limited  number  of 
comments  were  received,  generally  all 
the  commenters  supported  the  proposed 
amendments.  The  final  rule  is  discussed 
in  detail  in  the  section-by-section 
analysis  below. 

nL  Revisions  to  Regulation  M 

Section  213.2    Definitions 
2(f}  Gross  Capitalized  Cost 

Based  on  comments  on  the  proposed 
revisions  to  the  Official  Staff 
Commentary  published  in  February 
1997,  the  Board  is  replacing  the 
reference  in  §  213.2(f)  to  an  outstanding 
"loan"  balance  with  the  broader  term 
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"credit"  to  encompass  both  loan  and 
credit  sale  balances.  Consistent 
revisions  have  also  been  made  to 
§  213.4(f)(1)  and  the  open-  and  closed- 
end  vehicle  lease  model  forms. 

Section  213.4    Content  of  Disclosures 

4(b)  Amount  Due  at  Lease  Signing  or 
Delivery 

The  1996  Act  revised  the  advertising 
disclosure  of  upfront  fees  to  include 
amounts  due  by  delivery,  if  delivery 
occius  after  consummation,  but  the 
Congress  did  not  enact  a  conforming 
change  to  the  transaction  disclosure. 
The  Board  did  not  propose  to  amend 
that  transaction  disclosure  to  make  it 
consistent  with  the  statutory  change  to 
the  advertising  rules.  Several 
conunenters  (including  two  Reserve 
Banks,  a  lease  trade  association 
representing  mostly  independent 
lessors,  and  an  association  of  state 
attorneys  general)  urged  the  Board  to 
reconsider  this  issue,  suggesting  the 
disclosure  of  upfront  fees  in  advertising 
and  those  given  for  specific  transactions 
should  be  consistent  to  avoid  consumer 
confusion.  Major  trade  associations, 
consumer  interest  representatives,  and 
the  Federal  Trade  Commission, 
responding  to  the  proposed  revisions  to 
the  Official  Staff  Commentary,  also 
strongly  recommended  the  revision.  . 
Consumers  would  not  normally 
distinguish  between  charges  paid  at 
lease  signing  and  by  delivery,  if  dehvery 
occurs  later.  Under  the  current  rules  any 
charges  payable  after  a  lease  is  executed 
would  have  to  be  disclosed  as  "other 
charges."  A  consistent  rule  on  the 
disclosure  of  upfront  fees  to  include 
amounts  due  at  delivery  would  not 
require  lessors  to  retrain  their  persormel 
to  think  of  these  post-consummation 
fees  as  "other  charges"  and  not  "upfront 
fees,"  thus  reducing  the  potential  for 
technical  violations  of  the  law  that 
could  give  rise  to  civil  liability. 

The  Board  believes  that  having  a 
consistent  rule  for  the  advertising  and 
the  transaction  disclosures  would 
benefit  both  consumers  and  lessors. 
Consimiers  would  have  in  one  place  the 
total  sum  necessary  to  take  possession 
of  the  leased  property,  and  the  risk  of 
making  technical  errors  would  be 
reduced  for  lessors.  Piusuant  to  its 
authority  under  section  105(a)  of  the 
TILA  and  section  187  of  the  CLA,  the 
Board  is  revising  the  disclosure  of  the 
total  amount  due  at  or  prior  to 
consummation  to  include  amounts  due 
at  delivery,  when  delivery  occurs  after 
consummation,  to  parallel  the  changes 
that  the  Congress  made  to  the 
advertising  disclosure.  The  o{>en-  and 
closed-end  vehicle  lease  model  forms 


also  reflect  this  change.  Section  105(a) 
of  the  TILA  provides  that  the  Board's 
regulations  "may  contain  such 
classifications,  differentiations,  or  other 
provisions,. and  may  provide  for  such 
adjustments  and  exceptions  for  any 
class  of  transactions,  as  the  judgment  of 
the  Board  are  necessary  or  proper  to 
effectuate  ihe  purposes  of  (the  CLA),  to 
prevent  circumvention  or  evasion 
thereof,  or  to  facilitate  compliance 
therewith." 

4(f)  Payment  Calculation 

4(f)(1)  Gross  Capitalized  Cost 

As  discussed  in  §  213.2(f),  "loan"  is 
replaced  by  "credit"  in  §  213.4(f)(1). 

4(n)  Fees  and  Taxes 

In  the  September  1996  final  rule, 
§  213.4(n)  stated  that  the  lessor  must 
disclose  the  total  dollar  amoimt  of  all 
official  and  license  fees,  registration, 
tide,  or  taxes  required  to  be  paid  "to  the 
lessor"  in  connection  with  the  lease. 
Adding  "paid  to  the  lessor"  narrowed 
the  scope  of  the  disclosure  from  the 
previous  requirement.  No  substantive 
change  to  the  requirement  was 
intended.  Thus,  the  phrase  "to  the 
lessor"  has  been  deleted  from  this 
section. 

4(o)  Insurance 

The  Board  has  revised  the  captions  for 
paragraph  4(o)(l)  and  (2)  to  change  the 
focus  from  voluntary  and  required 
insurance.  The  new  captions  more 
accurately  reflect  the  requirement  for 
the  insurance  disclosure — that 
insurance  obtained  through  the  lessor  or 
through  a  third  party,  regardless  of 
whether  it  is  required  or  voluntary, 
must  be  disclosed. 

4(t)  Gross  Capitalized  Cost  and  Residual 
Value 

The  final  rule  required  the  disclosure 
of  the  gross  capitalized  cost  and  residual 
value  for  motor  vehicle  open-end  leases 
in  place  of  the  previous  requirements  to 
disclose  the  value  at  consummation,  the 
total  lease  obligation,  and  other  related 
disclosures  pursuant  to  section  182(10) 
of  the  statute.  Although  such  consumer 
leases  are  extremely  rare,  similar 
disclosures  are  required  for  non-motor 
vehicle  open-end  leases  in  order  to 
comply  with  the  CLA.  Section  213.4(t) 
includes  that  requirement. 

Section  213.5    Renegotiations. 
Extensions,  and  Assumptions 

5(d)  Exceptions 

Under  Regulation  M,  new  disclosures 
generally  are  required  where  a  covered 
lease  transaction  is  renegotiated  or 
extended;  however,  imder  paragraph 


5(d)(1)  new  disclosures  are  not  required 
if  the  "lease  charge"  is  reduced  in  a 
renegotiation  or  an  extension  of  an 
existing  lease.  This  exception  was 
moved  from  the  official  staff 
commentary  to  the  regulation  in  the 
final  rule  Approved  in  September  1996. 
Two  commenters  objected  to  the  use  at 
the  term  "rent"  stating  that  the  term 
implies  the  entire-lease  payment  and 
not  a  portion  of  the  lease  payment  The 
Board  believes  that  it  is  defined 
differendy  by  the  regulation  and  noted 
as  such  on  the  open-  and  closed-end 
vehicle  lease  model  forms.  For  clarity 
and  consistency  in  terminology 
throughout  the  regulation,  the  Board  has 
replaced  the  term  "lease  charge"  with 
the  term  "rent  charge." 

Section  213.7    Advertising 

Prior  to  the  1996  Act,  the  advertising 
provisions  required  additional 
disclosure  if  an  advertisement  stated 
any  of  the  following  terms:  the  amount 
of  any  payment;  the  number  of  required 
pajrments;  or  a  statement  of  any 
capitalized  cost  reduction  or  other 
payment  required  prior  to  or  at 
consummation,  or  that  no  payment  is 
required.  Under  the  amendments  to  the 
CLA  contained  in  the  1996  Act,  an 
advertisement  that  states  the  number  of 
required  payments  would  no  longer 
trigger  additional  disclosures. 

The  1996  Act  also  makes  changes  in 
all  but  one  of  the  items  that  must  be 
disclosed  when  a  triggering  term  is 
stated  in  an  advertisement,  as  follows: 

(1)  That  the  transaction  advertised  is  a 
lease.  No  change  was  made  in  this  disclosure. 

(2)  The  total  amount  due  at  lease  signing, 
or  that  no  payment  is  required.  This 
disclosure  has  been  expanded  to  include 
amounts  due  at  delivery  if  delivery  occurs 
after  consummation.  The  requirement  to  state 
that  no  payment  is  required  has  been 
eliminated. 

(3)  The  number,  amounts,  due  dates  or 
periods  of  scheduled  payments,  and  total  of 
such  payments  under  the  lease.  The  total  of 
scheduled  payments  has  been  eliminated  as 
a  required  disclosure. 

(4)  A  statement  of  whether  or  not  the  lessee 
has  the  option  to  purchase  the  leased 
property,  and  where  the  lessee  has  the  option 
to  purchase  at  the  end  of  the  lease  term,  the 
purchase-option  price.  This  disclosure  has 
been  eliminated  entirely. 

(5)  A  statement  of  the  amount,  or  the 
method  for  determining  the  amount,  of  the 
lessee's  liability  (if  any)  at  the  end  of  the 
lease  term.  This  disclosure  has  been 
eliminated  entirely. 

(6)  For  an  op>en-end  lease,  a  statement  of 
the  lessee's  liability  (if  any]  for  the  difference 
between  the  residual  value  of  the  leased 
property  and  its  realized  value  at  the  end  of 
the  lease  term.  This  disclosure  has  been 
simplified  to  require  a  short  statement  that  an 
additional  charge  may  be  imposed. 
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The  1996  Act  adds  an  additional 
disclosure  requirement:  a  statement  of 
whether  or  not  a  security  deposit  is 
required.  The  final  rule  implements  the 
statutory  changes. 

7(b)  Clear  and  Conspicuous  Standard 

7(bHl)  Amount  Due  at  Lease  Signing  or 
Delivery 

The  general  rule  in  this  paragraph 
states  that  any  reference  to  a  chJaige  that 
is  part  of  the  total  amount  due  at  lease 
signing  or  delivery  may  not  be  more 
prominent  than  the  disclosure  of  the 
total  amount  due  at  lease  signing  or 
delivery.  The  amount  of  any  capitalized 
cost  reduction  (or  no  capitalized  cost 
reduction)  provided  as  an  example  of  an 
amount  that  is  a  part  of  the  total  amount 
'  due  at  lease  signing  or  delivery  has  been 
deleted.  The  example  will  be  included 
in  the  Official  Staff  Commentary. 

7(d)  Advertisement  of  Terms  That 
Require  Additional  Disclosure 

7(d)(1)  Triggering  Terms 

Pursuant  to  the  1996  Act.  the  Board 
has  deleted  paragraph  7(d)(lKii)-  Merely 
stating  in  an  advertisement  the  number 
of  required  lease  payments,  for  example, 
"36  payments,"  no  longer  "triggers"  the 
additional  disclosures  in  paragraph 
7(d)(2).  Paragraph  7(d)(l)(iii)  has  been 
redesignated  as  paragraph  7(d)(lKii). 

7(dX2)  Additional  Terms 

An  advertisement  stating  any  item 
listed  in  paragraph  7(d)(1)  is  required  to 
state  the  additional  disclosures  in 
paragraph  7(d)(2),  as  applicable.  As 
discussed  previously,  the  1996  Act 
amends  many  of  the  required  additional 
disclosures  in  this  paragraph.  The 
following  changes  implement  the 
statutory  amendments. 

The  1996  Act  expands  the  disclosure 
of  the  total  amount  due  at  lease  signing 
in  paragraph  7(d)(2)(ii)  to  include 
"amounts  paid  at  delivery,  whichever 
occtirs  later."  Prior  to  the  amendments, 
a  delivery  charge  paid  after 
consummation  was  not  included  in  the 
total  amoimt  due  at  lease  signii^  in 
§  213.4(b)  or  in  this  section.  Under  the 
changes  to  implement  the  statutory 
amendment,  the  delivery  charge  is 
included  in  the  total  even  if  it  is  paid 
after  consummation. 

The  requirement  to  disclose  under 
paragraph  7(d){2)(ii)  that  no  upfront 
payment  is  required  was  deleted  by  the 
1996  Act.  This  requirement, 
inadvertently  retained  in  the  proposal, 
has  been  eliminated  from  paragraph 
7(d)(2)(ii). 

The  total  of  scheduled  payments 
disclosure  frxjm  paragraph  7(d)(2)(iii), 
all  of  paragraph  7(d)(2)(iv),  and  all  of 


paragraph  7(d)(2)(v)  have  been  deleted. 
A  statement  of  whether  or  not  a  security 
deposit  is  required  is  added  by  the 
statute  and  is  contained  in  paragraph 
7(d)(iv).  For  an  open-end  lease,  the 
amended  statute  requires  a  statement 
that  an  extra  charge  may  be  imposed  at 
the  end  of  the  lease  term;  the  regulatory 
provision  is  redesignated  as  paragraph 
7(d)(2)(v). 

Few  comments  were  received  on  the 
statutory  changes  to  the  advertising 
provisions.  One  commenter,  however, 
requested  that  the  Board  retain  the 
disclosure  on  lease  end  charges  in 
paragraph  7(d)(2)(v),  based  on  a  belief 
that  deletion  of  paragraph  7(dK2)(v) 
could  lead  to  deceptive  advertisements 
where  certain  costs  are  shifted  from  the 
beginning  to  the  end  of  the  lease  so  that 
a  low  monthly  payment  or  low  upfront 
costs  can  be  advertised  and  not  any 
significant  fee  required  at  the  end  of  the 
lease.  Although  the  commenter  raises  a 
valid  concern,  the  Board  believes  that 
retaining  paragraph  7(d)(2)(v)  would  not 
be  consistent  with  the  congressional 
intent  to  streamline  the  advertising 
disclosures.  Paragraph  7(d)(2)(v)  is 
deleted  as  proposed. 

7(f)  Alternative  Disclosures — Television 
or  Radio  Advertisements 

7(f)(1)  Toll-free  Number  or  Print 
Advertisement 

The  1996  Act  deletes  the  "total  of 
scheduled  payments"  as  a  required 
additional  disclosure  under  section 
184(a),  the  general  advertising 
disclosures,  but  not  for  radio 
advertisements.  The  Board  proposed  to 
delete  the  requirement  for  radio 
advertisements  based  on  its  belief  that 
in  streamlining  the  advertising  rules 
generally  the  Congress  did  not  intend  to 
require  more  disclosures  for  radio 
advertisements  than  advertisements 
through  other  media.  Pursuant  to  the 
Board's  exception  authority  under 
section  105(a),  the  Board  is  adopting  as 
proposed  a  final  rule  to  delete  the 
disclosure  of  the  "total  of  scheduled 
payments"  for  radio  advertisements  as 
well. 

Appendices 

Lessors  are  required  to  provide  a 
description  of  leased  property  imder  the 
CLA  and  §  213.4(a)  of  Regulation  M.  The 
Board  has  amended  the  model  forms  for 
open-  and  closed-end  vehicle  leases 
disclosures  to  add  among  the 
nonsegregated  disclosures  a  model 
clause  for  describing  leased  property. 

The  Board  has  amended  the  model 
forms  for  open-  and  closed-end  vehicle 
leases  by  deleting  "annual  tax"  as  an 
example  of  an  other  charge.  Third-party 


fees  or  charges  paid  to  the  lessor  but  not 
retained  by  the  lessor  such  as  taxes  are 
not  included  in  the  "other  charges" 
disclosure. 

As  discussed  in  §  213.2(f),  "loan"  is 
replaced  by  "credit"  in  the  disclosure  of 
the  gross  capitalized  cost  en  the  open- 
and  closed-end  vehicle  lease  model 
forms. 

IV.  Regulatory  FlexibUity  Analysis 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603),  the  Board's  Office  of  the  Secretary 
has  reviewed  the  amendments  to 
Regulation  M.  Overall,  the  amendments 
are  not  expected  to  have  any  significant 
impact  on  small  entities.  The  r^ulatory 
revisions,  primarily  required  to 
implement  the  1996  Act,  ease 
compliance  by  streamlining  the 
advertising  provisions. 

V.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506 
et  seq.),  the  Board  reviewed  the  final 
rule  under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  5  CFR  part  1320  Appendix  A.I. 

The  respondents  are  individuals  or 
businesses  that  regularly  lease,  offer  to 
lease,  or  arrange  for  the  lease  of  personal 
property  under  a  consumer  lease.  The 
purpose  of  the  disclosures  associated 
with  Regulation  M  is  to  ensure  that 
lessees  of  personal  property  receive 
meaningful  information  that  enables 
them  to  compare  lease  terms  with  other 
leases  and,  where  appropriate,  with 
credit  transactions.  Records  required  to 
evidence  compliance  with  the 
regulation  must  be  retained  for  twenty- 
four  months.  The  revisions  to  the 
collection  of  information  requirements 
in  this  proposed  rule  are  found  in  12 
CFR  213.4,  213.5,  and  213.7  and 
appendices  A-1  and  2. 

Regulation  M  applies  to  all  types  of 
financial  institutions,  not  just  state 
member  banks.  Under  the  Paperwork 
Reduction  Act,  however,  the  Federal 
Reserve  accounts  for  the  paperwork 
burden  associated  with  Regulation  M 
only  for  state  member  banks.  Any 
estimates  of  paperwork  burden  for 
institutions  other  than  state  member 
banks  affected  by  the  anfendments 
would  be  provided  by  the  federal 
agency  or  agencies  that  supervise  those 
lessors.  The  Federal  Reserve  has  found 
that  few  state  member  banks  engage  in 
consumer  leasing  and  that  while  the 
prevalence  of  leasing  has  increased  in 
recent  years,  it  has  not  increased 
substantially  among  state  member 
banks.  It  also  has  found  that  among  state 
member  banks  that  engage  in  consumer 
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leasing,  only  a  very  few  advertise 
consimier  leases. 

The  revisions  to  §§  213.4  and  213.5 
are  estimated  to  have  no  effect  on  the 
hour  burden  that  the  regulation 
imposes.  The  revisions  to  §  213.7,  while 
more  substantive,  are  expected  to  have 
no  net  effect  on  the  hour  burden. 

The  current  hour  burden  for  state 
member  banks,  as  of  the  September 
1996  final  rule,  is  estimated  to  be 
eighteen  minutes  for  the  disclosures  and 
twenty-five  minutes  for  advertising.  It  is 
estimated  that  there  will  be  310 
respondents  and  an  average  frequency 
of  120  responses  per  respondent  each 
year.  The  total  amount  of  annual  hour 
burden  at  all  state  member  banks  is 
estimated  to  be  11,179  hours.  Start-up 
cost  burden  associated  with  the 
September  1996  final  rule  was  es^mated 
to  be  $12,000  per  respondent, 
amounting  to  a  total  of  $3,720,000  for 
state  member  banks.  The  Federal 
Reserve  estimates  that  this  amount  is 
sufficient  to  cover  any  costs  of  the  final 
rule.  These  estimates  are  the  same  as 
those  included  in  the  notice  of  proposed 
rulemaking  since  no  comments 
specifically  addressing  the  burden 
estimate  were  received. 

The  disclosures  made  by  lessors  to 
consumers  under  Regulation  M  are 
mandatory  (15  U.S.C.  1667  et  seq.]. 
Consumer  lease  information  in 
advertisements  is  available  to  the 
public.  Disclosures  of  the  costs, 
liabilities,  and  terms  of  consumer  lease 
transactions  relating  to  specific  leases 
are  not  publicly  available.  Because  the 
Federal  Reserve  does  not  collect  any 
information,  no  issue  of  confidentiality 
under  the  Freedom  of  Information  Act 
normally  arises.  If  the  Board  were  to 
obtain  information  through  examination 
of  a  supervised  institution,  the 
information  would  be  kept  confidential. 
5  U.S.C.  552(b)(8). 

An  agency  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  it  displays  a  currently 
valid  GMB  control  number.  The  OMB 
control  number  is  7100-0202. 

The  Federal  Reserve  has  a  continuing 
interest  in  members  of  the  public's 
opinions  of  our  collections  of 
information.  At  any  time,  comments 
regarding  the  burden  estimate,  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  may  be  sent  to:  - 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW..  Washington,  IX:  20551; 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Pro)ect 
(7100-0202),  Washington,  DC  20503. 


List  of  Sulqects  in  12  CFR  Part  213 

Advertising,  Federal  Reserve  System, 
Reporting  and  recordkeeping 
requirements.  Truth  in  Lending. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  213  as  follows: 

PART  213— CONSUMER  LEASING 
(REGULATION  M) 

1.  The  authority  citation  for  part  213 
continues  to  read  as  follows: 

Anthoritjr:  15  U.S.C.  1604. 

2.  Section  213.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  213.1    Autttority,  scope,  purpose,  and 
enforcement 

(a)  Authority.  The  regulation  in  this 
part,  known  as  Regulation  M,  is  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  implement  the 
consumer  leasing  provisions  of  the 
Truth  in  Lending  Act,  which  is  Title  I 
of  the  Consumer  Credit  Protection  Act, 
as  amended  (15  U.S.C.  1601  et  seq.). 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C.  3501  et  seq.  and  have  been 
assigned  OMB  control  number  710O- 
0202. 
•        •        •        •        • 

3.  Section  213.2  is  amended  by 
revising  the  first  sentence  of  paragraph 
(f)  to  read  as  follows: 

$213.2    Definitions. 


(0  Gross  capitalized  cost  means  the 
amount  agreed  upon  by  the  lessor  and 
the  lessee  as  the  value  of  the  leased 
property  and  any  items  that  are 
capitalized  or  amortized  during  the 
lease  term,  including  but  not  limited  to 
taxes,  insurance,  service  agreements, 
and  any  outstanding  prior  credit  or  lease 
balance.  *  *  * 


4.  Section  213.4  is  amended  as 
follows: 

a.  Paragraph  (b)  is  revised; 

b.  Paragraph  (f)(1)  is  revised, 
c  Paragraph  (n)  is  revised; 

d.  The  headings  of  paragraphs  (o)(l) 
and  (o)(2)  are  revised;  and 

e.  New  paragraph  (t)  is  added. 
The  revisions  and  additions  read  as 

follows: 

S  213.4    Content  of  dlsctosures. 

(b)  Amount  due  at  lease  signing  or 
delivery.  The  total  amount  to  be  paid 
prior  to  or  at  consummation  or  by 
delivery,  if  delivery  occurs  after 


consummation,  using  the  term  "amount 
due  at  lease  signing  or  delivery."  The 
lessor  shall  itemize  each  component  by 
type  and  amount,  including  any 
refundable  security  deposit,  advance 
monthly  or  other  p>eriodic  payment,  and 
capitalized  cost  reduction;  and  in    • 
motor- vehicle  leases,  shall  itemize  how 
the  amoimt  due  will  be  paid^by  type 
and  amount,  including  any  net  trade-in 
allowance,  rebates,  noncash  credits,  and 
cash  payments  in  a  format  substantially 
similar  to  the  model  forms  in  appendix 
A  of  this  part. 

•  •        •        •        • 

(f)  Payment  calculation.  •  •  * 
(1)  Gross  capitalized  cost.  The  gross 
capitalized  cost,  including  a  disclosure 
of  the  agreed  upon  value  of  the  vehicle, 
a  description  such  as  "the  agreed  upon 
value  of  the  vehicle  [state  the  amount] 
and  any  items  you  pay  for  over  the  lease 
term  (such  as  service  contracts, 
insurance,  and  any  outstanding  prior 
credit  or  lease  balance),"  and  a 
statement  of  the  lessee's  option  to 
receive  a  separate  written  itemization  of 
the  gross  capitalized  cost.  If  requested 
by  the  lessee,  the  itemization  shall  be 
provided  before  consummation. 

(n)  Fees  and  taxes.  The  total  dollar 
amount  for  all  official  and  license  fees, 
registration,  title,  or  taxes  required  to  be 
paid  in  connection  with  the  lease. 

(0)  Insurance.  •   *   * 

(1)  Through  the  lessor.  *   •   • 

(2)  Through  a  third  party.  *  *  • 

•  •        *        *        •  - 

(t)  Non-motor  vehicle  open-end 
leases.  Non-motor  vehicle  open-end 
leases  remain  subject  to  section  182(10) 
of  the  act  regarding  end  of  term  liability. 

5.  Section  213.5  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§  213.5    Renegotiations,  extensions,  and 
assumptions. 


(d)  Exceptions.  *  *  • 

(1)  A  reauction  in  the  cent  chai;ge; 


6.  Section  213.7  is  amended  as 
follows: 

a.  Paragraph  (b)(1)  is  revised; 

b.  Paragraph  (d)(l)(i)  is  revised, 
paragraph  (d)(l)(ii)  is  removed,  and 
paragraph  (d)(l)(iii)  is  redesignated  as 
(d)(l)(ii)  and  republished; 

c.  Paragraphs  (d)(2){ii)  and  (d)(2)(iii) 
are  revised,  paragraph  (d)(2)(iv)  is 
removed,  paragraphs  (d)(2)(v)  and 
(d)(2)(vi)  are  revised  and  redesignated  as 
paragraphs  (d)(2)(iv)  and  (d)(2)(v),  and 
paragraph  (d)(2)(i)  is  republished 
respectively. 

The  revisions  and  republications  read 
as  follows: 
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12117    Advertising. 

•  •         •         *         • 

(b)  Clear  and  conspicuous 
standard.  *  •  * 

( 1 )  Amount  due  at  lease  signing  or 
delivery.  Except  for  the  statement  of  a 
periedic  payment,  any  affirmative  or 
negative  reference  to  a  charge  that  is  a 
part  of  the  disclosure  required  under 
paragraph  (d)(2)(ii)  of  this  section  shall 
not  be  more  prominent  than  that 
disclosure. 

•  •        •        •        • 

(d)  y^dvertiseme/if  of  terms  that 
require  additional  disclosure — (1) 
Triggering  terms.  An  advertisement  that 
states  any  of  the  following  items  shall 
contain  the  disclosures  required  by 


paragraph  (dK2)  of  this  section,  except 
as  provided  in  paragraphs  (e)  and  (f)  of 
this  section: 

(i)  The  amoiuit  of  any  payment;  or 

(ii)  A  statement  of  any  capitalized  cost 
reduction  or  other  payment  required 
prior  to  or  at  consiunmation  or  by 
delivery,  if  delivery  occurs  after 
consummation. 

(2)  Additional  terms.  An 
advertisement  stating  any  item  listed  in 
paragraph  (d)(1)  of  this  section  shall 
also  state  the  following  items: 

(i)  That  the  transaction  advertised  is 
a  lease; 

(ii)  The  total  amount  due  prior  to  or 
at  consununation  or  by  delivery,  if 
delivery  occurs  after  consummation; 


(iii)  The  number,  amounts,  and  due 
dates  or  periods  of  scheduled  payments 
under  the  lease; 

(iv)  A  statement  of  whether  or  not  a 
security  deposit  is  required;  and 

(v)  A  statement  that  an  extra  charge 
may  be  imposed  at  the  end  of  the  lease 
term  where  the  lessee's  liability  (if  any) 
is  based  on  the  difference  between  the 
residual  value  of  the  leased  property 
and  its  realized  value  at  the  end  of  die 
lease  term. 
•        •        *        •        • 

7.  Appendix  A  to  part  213  is  amended 
by  revising  Appendix  A-1  and 
Appendix  A-2  to  read  as  follows: 

BIUMQ  cow  «210-01-P 
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Appendix  A-I  Model  Open-End  or  Finance  Vehicle  Lease  Disclosures 

Federal  Consumer  Leasing  Act  Disclosures 


Date 


Uaar(s) 


LcHceis) 


Ducat 
orDcliTcr7 

(bemiwl  beiow)* 


Monthly  PaywciMs 

Yow  fim  nMUhly  ptynoa  of  S 
is  due  OB  


^  psyinencs  of  S  ^ 


..  CoUowedby 
due  on 


,  of  eadi  ffloath.  The  local  of  your 


monddy  paymems  bS, 


Other  Chargci  (not  pan  of  your  moodily 
payment) 

Diipoiitioii  fce  (if  you  do 

not  pwrlMtf  die  vehicle)        S 


Total  S. 


TottfoTPla] 

(The  amount  you  wiO  have 
paid  by  the  end  of  dK  lease) 


Yon  wBI  o«e 

is 
residual  rahie 


te  vehicle  is  lendun Ike 


Doe  At 


«r  DcHTcry: 


■t 
Bvwthe 


Due  at 


«r  PiMiuj  wa  he 


Capitalized  cost  reduction 
First  monthly  payment 
Refimdabie  security  deposit 
Tide  fees 
Registration  fees 


Total      S 


Net  trade-in  allowance 
Rebates  and  nnnrash  ciedds 
AmouiK  to  be  paid  in  cash 


Total     S 


Graaa « B|dlaHiHl  coat.  The  agreed  upon  vahie  of  die  vehicle  ($ . 
you  pay  over  die  lease  term  (such  as  service  contiacts.  insurance, 
or  lose  balance) 

If  you  waol  an  itemization  of  this 


rCa<sa:'j>t£u>i.SK£Ui 


)  and  any  items 


and  any  outstanding  prior  credit 
please  check  diis  box.O 


The  amoum  of  any  net  trade-in  allowance,  rebate,  noncash  credit,  or  cash  you  pay 

diat  reduces  die  gross  rapittlirnd  cost 

Actuated  capitalted  coat.  The  amoum  used  in  calculating  your  base  moodily  payment 

Residual  value.  The  value  of  die  vehicle  at  die  end  of  die  lease  used  in  ralnilaiing  your  base  moodily  payiaent . 
Depndatlau  aud  any  as—Haed  auMuuls.  The  amoum  charged  for  the  vehicle's  decline  in  value 

dinwgh  DOfmal  use  and  6ir  other  items  paid  over  the  lease  lem 

Rest  chai^ge.  The  amouDt  charged  in  addition  to  the  depreciatiaa  and  any  amottized  »ninM«itt 

Total  of  buoe  moathly  paymcais.  The  depreciation  and  any  amortized  amntmts  phis  the  rent  charge 

The  number  of  months  in  your  lease 

BoutUy  puyiacait 

Moolhly  ayca/nae  to 


+ 
+ 


Total  BDotlily  payment 


.'j«j«.i.--^-^?»'- 


;'.s7>-.-;iii  ■"w~»-,ii^'.tsSf  »'.!-&■?-;■«-  .«r'rTt*i-i<'n* 


The  total 


of  rem  and  other  charges  imposed  m  oomecooo  with  your  leaie  S , 


EartyTcr 
lUidHn 

dniM*.  The  actM 
le  it  Iftdy  to  ha. 

ly  have  to  pt7  a  sn 
1  chvge  wm  dcpa 

idottwl 

ehnrua  if  vuu  end  thia  lanae  earlT. -IV  chnne  umr  he  UB  t»  aevrnl 
—  the  laaee  la  Wnuluatid  The  ewlier  you  end  the  lenea.  the  yiMir 

Encative  Wear  and  Uae.  You  may  be  charged  for  excessive  wear  based  on  our  standards  for  normal  use  [and  for  mileage  in 
of miles  per  year  at  die  rale  (rf per  mile]. 

Option  at  End  of  Lmk  Tcnk  [You  have  an  option  to  purchase  the  vehicle  at  die  end  of  die  lease  term  for  $ 


(and  a  purchase  option  fee  of  S ].]  [You  do  not  have  an  option  to  purchase  die  vehicle  at  die  end  of  die  lease  term.] 

Other  laportaat  Tenna.  See  your  leaae  documents  for  additional  infbrmatioo  on  early  termination,  purchase  options  and  maiiUBnanr* 


responsibilities,  warranties,  late  and  detek  cfaargea,  insunnoe.  and  any  security  interest,  if  applicabie. 
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Appendix  A-I  Modd  Opea-Ead  or  Finance  Vehkie  Lease  Disclosures 


i2of2 


riwi 


Desoipckn  of  Leaaed  Propeny 

Year 

MAC 

Model 

Body  Style 

VetaicleID# 

_^_^^_^^^^^^____ 

OfBdii  Feet  aad  Tana.  Tbe  uol  Mmoam  yon  will  pay  for  oCRcial  tad  liccnie  foe*.  regisiTitioa.  tide,  and  axes  over  me  letni  of  your  leaw.  wtaaher 
iadadad  wiik  your  moaibiy  paymean  or  lutnii  cAenhat:  S 


Tbe  following  lypes  lod  amooMi  of  insuraace  will  be  acquired  ia  coaaecboa  with  ibis  lease: 


We  OaiMr)  wiU  proviifo  ike 
YoB  (ksMe)  afree  k>  pravidt 


iasuraicc  coverafc  quoted  above  for  a  total  premiuia  con  of  S  . 
iBwiraacr  coverafe  ia  ibe  amouai  and  types  iadicaied  above. 


)  of  the  vebicle  is  baaed  oo  a  reasofoMe.  good^htfa  estimate  of  die  value  of  die  vehicle 


Ead  tt  Tens  UnbOty.  (a)  Tbe  tesidnal  value  ($ 

cari  of  te  lease  icna.  If  ibe  actual  value  of  ibe  vebtde  ai  diai  time  a  greaaer  diaa  die  residual  value,  you  wUl  bave  do  furtber  liability  under  diis  lease,  except  for 


atite 


I  already  locufred  (and  ate  entitled  u>  a  credit  or  refimd  of  aay  mptas  |  If  (he  actual  value  of  die  vebck  is  less  tbao  the  residual  value,  you  will  be 

liaNe  for  aaqr  difCereace  up  to  $  (3  tines  the  moaibty  payment)  For  aay  diffeieace  m  excess  of  dtat  amoma.  you  will  be  liable  o^  if 

1.  Excessive  use  or  daaafe  (as  described  ia  parnmib ]  (itpreseabng  mote  diaa  aormal  weax  and  use]  resulted  ia  an  unusually  low  vabie  at  die  ead  of 


2.  The  natter  is  set  otfaerwise  resolved  sad  we  win  a  lawsaa  agaiasi  yoa  wckav  a  I 

}.  Yon  volaaiarily  agree  with  us  aAcr  (he  ead  of  the  lease  lena  lo  m^c  a  bigber  payment. 

e  briag  a  lawaii  agaiaai  yoti.  wc  maai  prove  Aai  our  origiaal  aaaHsat  of  die  vahie  of  die  leued  property  m  die  end  of  die  lease  tern  was  •"•"•v^^  aid 
'  a  good  fMh.  For  example,  we  aiigti  prove  that  the  actual  waa  lta>  Aaa  the  ongmal  estimated  value.  »ithnngh  die  ongioal  /-oimM^  was  reasonbk, 
>  of  ao  imantir^issrd  declme  ia  value  for  that  type  of  vebicle  We  ant  also  pay  your  aoonvy's  fees. 

(b)  If  you  disagree  wnb  die  vabie  we  asiiga  u  dK  vebck.  you  may  otaio.  at  your  own  expeose.  from  an  mdepetaieM  (bird  paily  agreeabte  U  both  of  u.  a 

ptoiesstunal  appraisal  of  ihe valaa  of  the  leased  vehick  which  could  be  realized  m  sak.  The  qipraised  value  shall  diea  be  used  at  Dm  «r«««i  vahie. 

iferWe 


'  aad  Uae.  The  foflowiag 


are  tppfiraMr  for  dfTwiining  uareasooabk  or  excess  wear  and  use  of  die  kaied  vehick: 


[Yo 


forthef 


I  and  serv  icing  of  (he  leased  vebick: 


(Wei 


fartel 


I  tervicing  of  dk  kaaed  vehick: 


Tbe  kaaed  vrhirk  n  sahjact  lo  (he  fouowmg  'fl|PiTtt  \ 


(a)Yo 


dus  lease  before  da  ead  of  die  lease  term  under  (he  foUoarn^  cotiditii]H: 


The  charge  for  such  early  I 


(b)Wei 


I  bcfDie  (he  ead  of  Ihe  lease  krm  under  ihe  following  '■intifitiiwif 


Upnai 


chnrge(s)for 


(c)  To  d 

SI  four  own  e: 

icouldbe 


taka 
Ha 


of  iha  vaMck  at  tetaaaaiian.  if  yoa 
party  agrmbk  k>  both  of  us.  s  pmfcisinii^ 
»  be  need  as  the  acatal  vahie. 


apprakal  of  iha . 


•0  die  vebick.  you 
vatieof  the 


Wei 


I  of  the  foOoaiag  type  ia  (ha  propafty  lissed  below  »  ! 


of  yonr 


The 


farlsK 


Tha  priea  wifba  (S 


ta  tkc  Ead  of  the  I 
/IihaaieAodafi 


(Yoa  have  m  ofoam  lo 
I  d«  prte*).)  (Yoa  do  aoi 


dk  leaaed  vehick  prior  to  the  ead  of  d» 
aa  opboa  to  ptochaae  ihe  kased  vehick.] 
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Appendix  A-2  Model  Closed-End  or  Net  Vehicle  Lease  Disclosures 

Federal  Consumer  Leasing  Act  Disclosures 

Dale 


Leaaorfr) 


I) 


Dwat 
or  DeUrery 

(Itemized  below)* 


MoMklyl 

YoiB'  first  motuhly  payiarnt  of  S 


ofS 


_>  followed  by 
due  on 


,  <if  each  Bcnih.  Hie  total  of  your 


Boaihly  payments  is  S . 


Otker  f^iiyi  (not  pan  of  your  monthly 
payment) 

OispotiMio  fee  (if  yoa  do 
not  purchase  the  vehick)        t 


Total     S. 


Totdor: 

(Tlie  utoont  yoo  will  hrw 
paid  by  the  end  of  dk  tease) 


Dae  at 


Amaant  Dae  At  Lcaac  SigaiBg  or  Daifycnr: 

Capitalized  cost  reduction  $ 

First  monthly  paymeiH 
Refundable  security  deposit 
Title  fees 
Registiatioa  fees 


How  tbe 


orDcHrcry 
Daeat  Lcaae 


Total      $ 


Net  trade-in  allowaitce 
Rebates  and  noncash  credto 
Amount  to  be  paid  in  cash 


or  Delivery  win  be  I 
S 


Tool     S 


)  and  any  itetns 


Great  rapitaUirtl  cost.  Tbe  agreed  upon  vahie  of  die  vdiicie  (S . 

you  pay  over  the  lease  term  (such  as  service  contracts,  insurance,  and  any  outstanding  prior  credit 

or  lease  balance) 

check  this  box.  n 


If  yoa  want  an  itemization  of  this  amomt,  pl( 


CapitBilifd  cost  redactjoa.  The  amotmt  of  any  net  trade-in  allowance,  rebate,  noncash  credit,  or  cadi  you  pay 

that  rethices  the  gross  capitalized  cost 

At(|nsted  fai^aiiird  cost.  Tbe  amouiK  used  in  ralnilating  your  base  monthly  payment ...„ 

BtifclnBl  Tilae.  The  vahie  of  die  vefaide  at  tbe  end  of  die  lease  used  in  ralnilating  your  base  moMfaly  payment . 
Deprcdatioa  aad  aay  aaionind  ataiiiiali  Tbe  amoum  charged  for  tbe  vekide's  detdine  in  vahie 

through  Donnal  use  and  for  other  items  paid  over  tbe  lease  term 

Rent  charge.  Tbe  amount  charged  in  addititm  to  the  depreciation  and  any  amortized  m»««w«t 

Total  at  base  moathly  pnyaMats.  The  depreciation  and  any  amortized  amounts  plus  die  rem  charge 

Lcaae  term.  Tbe  munber  of  nxnths  in  yow'  lease 

Bate  monthly  paymeat 

Monthly  sales/uae  tax 


+ 
+ 


Total  moatUy  payuMat 


Rariv  Tcr 

'       *'          \gmm  — "-"»  httVM  tn  f^v  ■  «ailM**fl*li^ 

charge  if  yoa  end  this  Ic 
Ma  the  leaac  ii  tetayaaM 

L  The  carMcr  yoa  cad  the  lcaae.  the  erealer 

tUackan 

doBwB.  The  aciaai  chavfle  wB  depend  oa  wt 
le  k  Bicly  ta  be. 

of 


Wear  aod  Uac.  You  may  be  charged  for  excessive  wear  based  oo  our  standards  for  normal  use  [and  for  miJeage  in  excess 
miletperyear  at  die  rate  of per  mite]. 


OptfoaatEadoT 

[and  a  purchase  option  fre  of  $ 


[Yoa  have  an  option  to  purchase  the  vehicte  at  die  end  of  tbe  lease  term  for  S 


].]  [You  do  not  bave  an  option  to  porchaae  die  vehicte  at  die  ead  of  the  lease  mm.] 


Other  laMiactaat  Tiai.  See  your  lease  docMint.ntt  for  additional  information  on  early  termination,  purcbase  options  and  maintmanre 
responsibilities,  wamnties,  late  and  defaih  charges,  insurance,  and  say  security  iiwrest.  if  appbcaUe. 
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Appendix  A-2  Model  Closed-End  or  N«(  Vehicle  Lease  Disclosures 


rufezor: 


mttoftwtai 

tpioiliiiM  art  At  uuMigi  ip 

ted  dbdomra  mjuired  under  RegolaikM  M.) 

Propeity 

^ 

Year 

Make 

Model 

Body  Style 

Vehicle  ID  # 

OIBdil  Fees  aad  Tans.  The  coal  taonm  you  will  pay  for  official  and  license  fees,  regiatntiott.  liUe,  and 
i  ihth  your  caoadily  payneao  or  mrwwl  o«i>erwise:  $ 


taMi  over  the  lenn  of  your  lease,  whether 


!.  The  foOowing  types  and 


of  insuiance  will  be  acquired  in  connection  with  (his  lease: 


We  (lessor)  will  provide  the  insurance  coverage  quoted  above  for  a  total  premium  cost  of  S . 
Yoa  (Itsaee)  agree  lo  provide  insutaiKC  covetafe  in  the  amouai  and  types  indicated  above. 


for  Wear  and  Use.  The  following  standards  are  applicable  for  deiennising  anreasooabie  or  excess  wear  and  use  of  the  leased  vehicle: 


[Yoa  are  reapoasibie  for  the  following 


sad  servicing  of  the  leased  vehicle: 


(We  we  fnpoBsiWe  for  the  foUowiag  imitantawe  ad  servicing  of  the  leased  vehicle: 


The  leased  vehicle  is  subjea  to  die  following  express  warrMies: 


WmtrXe 


Drfanh  (a)  Yoa  aiay  lenninaie  dtis  lease  before  the  end  of  die  lease  tetm  under  the  (bUowiog  cooditiaas: 


The  charge  for  such  early 


m  We  may  I 


this  lease  before  the  end  of  the  lease  term  under  die  following  cooditioas: 


Upon  such  teraiaatioa  we  shall  be  endiled  to  die  following  charge(s)  for 


(c)  To  die  exieni  these  charges  take  ino  accoma  die  value  of  die  vehicle  at  tertninaiioa.  if  you  disagree  with  the  value  we  assign  to  die  vehicle,  you  may  obtain, 

M  yout  own  expense,  from  aa  indepeadeta  third  paity  agreeable  to  bodi  of  us,  a  pmfr««iiiMi  apptaisal  of  die vahie  of  the  leased  vehicle 

which  could  be  lealiiad  ai  sale.  The  ippraised  vahie  shall  dien  be  used  as  die  actual  vahie. 

Secaritj  lalcrcst.  We  reserve  a  security  interest  of  die  following  type  in  the  propeity  listed  below  u  secure  performance  of  your  oMigaiions  under  this  lease: 


The  charge  for  Ub  payments  is: 


Opttea  to  Purchase  Ltawd  Pmyeitji  Prior  lo  the  Ead  of  the  Lease.   [You  have  an  option  to  purchase  the  leased  vehicle  prior  to  the  end  of  the  tetm. 
Vm  price  wiU  be  [S  /[die  mediod  of  rtrtnmining  die  price].]  [You  do  not  have  an  opooo  to  purchase  die  leased  vehicle.] 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  March  27, 
1997. 

Jennifier ).  Johnsoii, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-8200  Filed  3-31-97;  8:45  am) 
BHJJNO  COOC  «»(^01-C 


^^' 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dodiet  No.  96-CE-0»^D;  Amendment  3»- 
9872:ADg7-01-01] 

RIN  212fr-AA64 

Airwortttiness  Directives;  The  New 
Piper  Aircraft.  Inc.  PA24.  PA28R,  PA30, 
PA32R,  PA34.  and  PA99  Series 
Airplanes;  Connection 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  97-01-01,  which  was  pubUshed  in 
the  Federal  Register  on  January  2. 1997 
(62  FR  10),  and  concerns  The  New  Piper 
Aircraft,  Inc.  (Piper)  PA24,  PA28R, 
PA30,  PA32R,  PA34,  and  PA39  series 
airplanes.  The  {miendment  number  in 
this  AD  is  incorrectly  referenced  as 
Amendment  39-9782  instead  of  39- 
9872  in  two  places.  All  other  reference 
is  correct.  The  AD  currently  requires 
repetitively  inspecting  the  main  gear 
sidebrace  studs  for  cracks,  and  replacing 
any  main  gear  sidebrace  stud  foimd 
cracked.  "Hiis  action  corrects  the  AD  to 
reflect  the  right  amendment  number 
throughout  the  entire  document. 
EFFiCnVE  DATE:  February  7, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Coliunbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7362;  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

On  December  23, 1996.  the  FAA 
issued  AD  97-01-01,  Amendment  39- 
9872  (62  FR  10,  January  2, 1997),  which 
applies  to  Piper  PA24,  PA28R,  PA30, 
PA32R,  PA34,  and  PA39  series 
airplanes.  This  AD  requires  repetitively 
inspecting  the  main  gear  sidelnace  studs 
for  cracks,  and  replacing  any  main  gear 
sidebrace  stud  found  cracked. 

Need  for  the  Qurection 

The  amendment  number  in  this  AD  is 
incorrectly  refCTenced  as  39-9782, 
instead  of  39-9872,  in  two  different 
places.  All  other  reference  is  correct.  As 
written,  operators  of  Piper  PA24, 
PA28R.  PASO,  PA32R,  PA34,  and  PA39 
series  airplanes  may  log  compliance 
with  the  right  AD  number,  but  the 
wrong  amendment  number,  therefore 


causing  the  potential  for  confusion  as  to 
whether  they  are  in  compliance  %vith  the 
AD. 

Correction  of  Publication 

Accordingly,  the  publication  of 
January  2, 1997  (62  FR  10),  of 
Amendment  39-9872;  AD  97-01-01, 
which  was  the  subject  of  FR  Doc.  98- 
33231,  is  corrected  as  follows: 

§39.13    [Corrected] 

On  page  11,  in  the  third  column, 
section  39.13,  the  12th  line  from  the  top 
of  the  coliunn,  correct  "Amendment  39- 
9782"  to  "Amendment  39-9872". 

On  page  14,  in  the  second  c»liunn, 
section  39.13,  in  paragraph  (h)  of  the 
AD,  the  24th  line  from  the  bottom  of  the 
cohunn,  correct  "(39-9782)"  to  "(39- 
9872)". 

Action  is  taken  hereinto  correct  this 
reference  in  AD  97-01-01  and  to  add 
this  AD  correction  to  section  39.13  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13). 

The  effective  date  remains  February  7, 
1997. 

Issued  in  Kansas  City,  Missouri  on  March 
26. 1997. 

James  E.  Jockaon, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  97-8250  Filed  3-31-97;  8:45  am] 
BH.UNO  COCE  4eie-13-U 


14  CFR  Part  39 

[Docket  No.  93-CE-45^D:  Amendment  3»- 
M84;  AD  97-07-1(q 

RIN  2120-AA64 

Airworthiness  Directives;  Do  HaviUand 
DHC-6  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  de  Havilland  DHC-6  series 
airplanes  that  do  not  have  a  certain 
wing  strut  modification  (Modification  6/ 
1581)  incorporated.  This  action  requires 
inspecrting  the  wing  struts  for  cracks  or 
damage  (chafing,  etc.),  replacing  wing 
struts  that  are  found  damaged  beyond 
certain  limits  or  are  ioimd  cracked,  and 
incorporating  Modification  No.  6/1581 
to  prevent  future  chafing  damage.  This 
AD  results  from  several  reports  of  wing 
strut  damage  caused  by  the  upper 
fiairing  rubbing  against  the  wing  stmt. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  wing 
struts,  which  could  result  in  loss  of 
control  of  the  airplane. 


DATES:  Effective  May  23, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regtilations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  23, 
1997. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
de  Havilland,  hic,  123  Garratt 
Boulevard,  Downsview,  Ontario, 
Canada,  M3K  1Y5.  Thisinfonnation 
may  also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
RegioB,'Office  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  Docket  93- 
CE-45-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFOMNATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer.  FAA,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Street,  3rd  Floor,  Valley  Stream, 
New  York  11581;  telephone  (516)  256- 
7523;  facsimile  (516)  568-2716. 

SUPPt.EMENTARY  INFORMATION: 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  de  Havilland  IWC-6  series 
airplanes  that  do  not  have  a  certain 
wing  strut  modification  (Modification  6/ 
1581)  incorporated  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  October  3, 1996 
(61  FR  51619).  The  NPRM  proposed  to 
require  inspecting  the  wing  struts  for 
cracks  or  damage  (chafing,  etc.), 
replacing  wing  struts  that  are  found 
damaged  beyond  (srtain  limits  or  are 
found  cracked,  and  incorporating 
Modification  No.  6/1581  to  prevent 
titan  chafing  damage.  Modification  No. 
6/1581  consists  of  installing  a 
preformed  nylon  shield  around  the  area 
of  each  wing  strut  of  the  upper  end 
closest  to  the  wing.  Accomplishment  of 
the  proposed  inspection  and 
modification  as  specified  in  the  NPRM 
would  be  required  in  accordance  with 
de  Havilland  Service  Bulletin  No.  6/342, 
dated  February  23, 1976. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
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the  AD  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

FAA's  Aging  Commuter  Aircraft  Policy 

This  AD  is  consistent  with  the  FAA's 
aging  commuter  airplane  policy.  This 
policy  simply  states  that  reliance  on 
repetitive  inspections  of  critical  areas  on 
airplanes  utilized  in  commuter  service 
carries  an  unnecessary  safety  risk  when 
a  design  change  exists  that  could 
eliminate  or,  in  certain  instances, 
reduce  the  number  of  those  critical 
inspections.  The  alternative  to 
incorporating  Modification  No.  6/1581 
on  de  Havilland  DHC-6  series  airplanes 
would  be  relying  on  repetitive 
inspections  to  detect  damaged  wing 
struts. 

Cost  Impact 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
8  workhours  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  S60  an  hour. 
Parts  cost  approximately  $150  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $106,470. 
This  figure  is  based  upon  the 
presumption  that  no  affected  airplane 
owner/operator  has  incorporated 
Modification  No.  6/1581. 

De  Havilland  has  informed  the  FAA 
that  enough  parts  have  been  distributed 
to  equip  approximately  1 1  of  the 
affected  airplanes.  Presuming  that  each 
set  of  parts  is  incorporated  on  an 
affected  airplane,  the  cost  impact  upon 
U.S.  operators/owners  would  be 
reduced  by  $6,930  from  $106,470  to 
$99,540. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  nde  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rides  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Suiqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthortty:  49  USC  106(g).  40113, 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-07-10  Oehavillaiid:  Amendmeot  39- 
9984;  Docket  No.  93-CE-45-AD. 

Applicability:  Models  DHC-6-1,  DHC-6- 
100,  DHC-6-200,  and  DHC-6-300  airplanes 
(all  serial  numbers),  certificated  in  any 
category,  that  do  not  have  Modification  No. 
6/1581  incorporated. 

Note  1:  Modification  No.  6/1581  consists  of 
installing  a  preformed  nylon  shield  around 
the  area  of  each  wing  strut  at  the  upper  end 
closest  to  the  wing. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afilBCted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragrapii  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafis  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  the  tiring  struts,  which 
could  result  in  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  inspect  the  wing  stmts,  part  number  (P/ 


N)  CeWlOOS  (or  FAA-approved  equivalent), 
for  cracks  or  damage  (chafing,  etc.)  in 
accordance  with  the  ACXX3MPLISHMENT 
INSTRUCTIONS  section  of  de  Havilland 
Service  Bulletin  (SB)  No.  6/342,  dated 
February  23,  1976. 

(1)  If  damage  is  found  on  a  wing  strut  that 
exceeds  0.025-inch  in  depth,  exceeds  a  total 
length  of  5  inches,  or  where  any  two  places 
of  damage  are  separated  by  less  than  10 
inches  of  undamaged  surfoce  over  the  length 
of  the  strut,  prior  to  further  flight,  replace  the 
wing  strut  with  an  airworthy  FAA-approved 
part  in  accordance  with  the  applicable 
maintenance  manual. 

(2)  If  any  crack  is  found,  prior  to  fiirther 
flight,  replace  the  wing  strut  with  an 
airworthy  FAA-approved  part  in  accordance 
with  the  applicable  maintenance  manual. 

(3)  If  damage  is  foimd  on  a  wing  strut  that 
exceeds  0.010-inch  in  depth,  provided  the- 
damage  does  not  exceed  0.02S-inch  in  depth, 
the  damage  does  not  exceed  a  total  length  of 
5  inches,  and  where  any  two  places  of 
damage  are  separated  by  a  minimum  of  10 
inches  undamaged  surface  over  the  length  of 
the  strut,  within  500  hours  TIS  after  the 
inspection  specified  in  paragraph  (a)  of  this 
AD.  replace  the  wing  strut  with  an  airworthy 
FAA-approved  part  in  accordance  with  the 
applicable  maintenance  manual. 

(b)  Within  the  next  600  hours  TIS  after  the 
effective  date  of  this  AD,  incorporate 
Modification  No.  6/1581  in  accordance  with 
the  ACCOMPUSHMENT  INSTRUCTIONS 
section  of  de  Havilland  SB  No.  6/342,  dated 
February  23, 1976. 

(1)  Incorp)orating  Modification  No.  6/1581 
eliminates  the  refietitive  insf)ection 
requirement  of  this  AD. 

(2)  Incorporating  Modification  No.  6/1581 
may  be  accomplished  at  any  time  prior  to  600 
hotirs  TIS  after  the  effective  date  of  this  AD, 
at  which  time  it  must  be  incorporated. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  New  York  Aircraft 
Certification  Office  (ACQ),  FAA,  10  Fifth 
Street,  3rd  Floor,  Valley  Stream,  New  York 
11 581.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACQ. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(e)  The  inspections  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  de  Havilland  Service  Bulletin  No. 
6/342.  dated  February  23. 1976.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  de 
Havilland,  Inc.,  123  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5  Canada. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
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Room  1558,  601  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  IX]. 

(f)  This  amendment  (39-9984)  becomes 
effective  on  May  23, 1997. 

Issued  in  Kansas  City,  Missouri,  on  March 
26, 1997. 

James  E.  Jackson, 

Acting  Manager,  Sntall  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  97-8249  Filed  3-31-97;  8:45  am] 

BIUJNG  CODE  4eiO-13-U 


14  CFR  Part  39 

[DockM  No.  95-CE-10-AD; 
9986;  AD  97-07-11] 


Anwndment  39- 


Ainnrorthiness  Directives;  Jetstream 
Aircraft  Umited  HP137  Mkl,  Jetstream 
Series  200,  and  Jetstream  Models  3101 
and  3201  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  IX3T. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  81-20-01, 
which  currently  requires  repetitively 
inspecting  the  nose  landing  gear  (NLG) 
actuator  support  structiue  and  the  front 
pressure  bulkhead  for  cracks  on 
Jetstream  Aircraft  Limited  (JAL)  HP137 
Mkl  and  Jetstream  series  200  airplanes, 
and  replacing  any  cracked  part.  This  AD 
retains  the  repetitive  inspections 
required  by  AD  81-20-01;  requires 
repetitively  inspecting  the  NLG 
retraction  jack  upper  moimting  fitting 
and  attachment  hardware  for  security 
bolt  failure  and  for  bolts  with  improper 
torque  levels  on  the  HP137  Mkl, 
Jetstream  series  200,  and  Jetstream 
Model  3101  airplanes,  and  requires 
replacing  any  failed  security  bolts  and 
adjusting  any  bolt  with  an  improper 
torque  level;  and  requires  modifying  the 
NLG  retraction  jack  on  all  affected 
airplanes,  as  terminating  action  for  the 
repetitive  inspections.  This  AD  results 
from  reports  of  NLG  jack  moimting 
fitting  foilures  on  several  of  the  a^cted 
airplanes,  and  the  Federal  Aviation 
Administration's  policy  on  aging 
commuter-class  aircraft.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  NLG  caused  by  a 
cracked  NLG  actuator  suppori  structure 
or  cracked  front  pressure  biUkhead, 
which,  if  not  detected  and  corrected, 
could  lead  to  nose  gear  collapse  and 
damage  to  the  airplane. 
DATES:  Effective  May  23, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  May  23, 
1997. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Prestwick 
International  Airport,  Ayrshire,  KA9 
2RW,  Scotiand,  telephone  (44-292) 
79888;  facsimile  (44-292)  79703;  or 
Jetstream  Aircraft  Inc.,  Librarian,  P.O. 
Box  16029,  Dulles  International  Airport, 
Washington,  D.C.  20041-6029; 
telephone  (703)  406-1161;  facsimile 
(703)  406-1469.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-CE-lO-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFOmiATION  CONTACT:  Mr. 
Tom  Rodriguez,  Program  Manager, 
Brussels  Aircraft  Certification  Division, 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgiiun;  telephone  (32  2) 
508.2715;  facsimile  (32  2)  230.6899;  or 
Mr.  S.M.  Nagarajan,  I*roject  Officer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  MPORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  woidd 
apply  to  certain  JAL  HP137  Mkl. 
Jetstream  series  200,  and  Jetstream 
Models  3101  and  3201  airplanes  that  do 
not  have  an  improved  design 
attachment  bracket  (Modification  JM 
5285)  installed  for  the  nose  landing  gear 
(NLG)  retraction  jack  was  published  in 
the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on 
September  19,  1995  (60  FR  48429).  The 
NPRM  proposed  to  supersede  AD  81- 
20-01  with  a  new  AD  that  would: 
— Retain  the  requirement  contained  in 
AD  81-20-01  of  repetitively 
inspecting  (using  dye  penetrant 
methods)  the  NLG  actuator  support 
structure  and  the  front  pressure 
bulkhead  for  cracks  on  JAL  HP137 
Mkl  and  Jetstream  series  200 
airplanes  that  do  not  have  the  front 
pressure  bulkhead  strengthened  in  the 
area  of  the  NLG  jack  attachment 
fitting  (Modification  No.  5127),  and 
replacing  or  repairing  any  cracked 
NLG  actuator  support  structiue  or 
cracked  frt>nt  pressure  bidkhead. 


Accomplishment  of  the  proposed 
inspections  as  specified  in  the  NPRM 
would  be  in  accordance  with 
Jetstream  Service  Bulletin  (SB)  No.  6/ 
5,  dated  September  4, 1978. 
— Require  repetitively  insf>ecting  the 
NLG  retraction  jack  upper  mounting 
fitting  and  attachment  hardware  for 
security  bolt  failure  and  bolts  with 
improper  torque  levels  on  the  HP137 
Mkl,  Jetstream  series  200,  and 
Jetstream  Model  3101  airplanes,  and 
replacing  any  failed  security  bolts  and 
adjusting  any  bolt  with  an  improper 
torque  level.  Accomplishment  of  the 
proposed  inspections  as  specified  in 
the  NPRM  would  be  in  accordance 
with  Jetstream  SB  53-A-JA870510. 
which  consists  of  the  following  pages 
and  revision  levels: 


Pages 

Revision 
level 

Date 

3,  5,  6,  8,  9, 

and  10. 
1,2,  4  and  7  .. 

Original 
Issue. 
Revision  1 

May  26,  1987. 
Nov.  10,  1987. 

— Require  modifying  the  NLG  retraction 
jack  on  the  HP137  Mkl,  Jetstream 
series  200,  and  Jetstream  Models  3101 
and  3201  airplanes,  as  terminating 
action  for  all  the  repetitive 
inspections,  including  the  inspections 
referenced  in  the  Model  3201 
maintenance  manual 
Accomplishment  of  the  proposed 
modification  as  specified  in  the 
NPRM  would  be  in  accordance  with 
Jetstream  SB  53-JM  5285,  which 
consists  of  thd  following  pages  and 
revision  levels: 


1  and  4  

2,  3,  and  5 
through  26. 


Revision 

IauaJ 


Revision  2 
Revision  1 


Nov.  12.  1992. 
May  18.  1992. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
comment  was  received  regarding  the 
NPRM.  An  analysis  of  the  comment 
follows: 

The  commenter  provides  information 
on  the  company's  fleet  size  and  the 
estimated  projection  on  when  the 
proposed  replacement  would  be 
mandatory  on  the  affected  airplanes  in 
the  company's  fleet,  as  well  as  the 
niunber  of  repetitive  inspections  that 
would  be  required  during  that  time.  The 
commenter  states  that  it  is  more 
economical  for  the  company  to 
incorporate  the  modification  on  its 
entire  fleet  immediately  rather  than 
continuing  to  repetitively  inspect.  The 
commenter  also  mentions  that  parts  to 
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modify  the  NLC  retraction  jack  cost 
$1,800  instead  of  $1,600.  The  FAA 
conciira  with  the  correction  to  the  cost 
and  has  incorporated  this  change. 

As  written,  the  original  NPRM  would 
have  allowed  continued  flight  if  cracks 
are  foimd  in  the  front  pressure  bulkhead 
membrane  or  actuator  support  structiue 
when  the  cracks  do  not  exceed  certain 
limits.  Since  issuing  that  NPRM,  the 
FAA  established  a  policy  to  disallow 
airplane  operation  when  known  cracks 
exist  in  primary  structure,  unless  the 
ability  to  sustain  ultimate  load  writh 
these  cracks  is  proven.  The  front 
pressure  bulkhead  and  actuator  support 
structure  are  considered  primary 
structure,  and  the  FAA  has  not  received 
any  analysis  to  prove  that  ultimate  load 
can  be  sustained  with  cracks  in  this 
area. 

For  this  reason,  the  FAA  has 
determined  that  the  crack  limits 
contained  in  the  NPRM  should  be 
eliminated  and  that  AD  action  should  be 
taken  to  require  immediate  replacement 
of  any  cracked  bont  pressure  bulkhead 
membrane  or  actuator  support  structure. 
Since  revising  the  proposed  AD  to 
require  immediate  replacement  of  any 
cracked  part  went  beyond  the  scope  of 
what  was  presented  in  the  originaJ 
NPRM.  the  FAA  published  a 
supplemental  NPRM  in  the  Federal 
Register  on  October  21,  1996  (61  FR 
54582),  in  order  to  give  the  public  an 
opportunity  to  comment  on  the 
proposal. 

Interested  persons  were  again 
afforded  an  opportunity  to  participate  in 
the  making  of  this  amendment.  No 
comments  were  received  regarding  the 
substance  of  the  supplemental  NPRM  or 
the  FAA's  determination  of  the  cost  to 
the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  AD  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

The  FAA's  Aging  Coounater  Aircraft 
Policy 

The  actions  required  by  this  AD  are 
consistent  with  the  FAA's  aging 
commuter  aircraft  policy,  which  briefly 
states  that,  when  a  modification  exists 
that  could  eliminate  or  reduce  the 
number  of  required  critical  inspections, 
the  modification  should  be 


incorporated.  This  policy  is  based  on 
the  FAA's  determination  that  reliance 
on  critical  repetitive  inspections  on 
airplanes  utilized  in  commuter  service 
carries  an  unnecessary  safety  risk  when 
a  design  change  exists  that  could 
eliminate  or.  in  certain  instances, 
reduce  the  number  of  those  critical 
inspections.  In  determining  what 
inspections  are  critical,  the  FAA 
considers  (1)  the  safety  consequmces  of 
the  airplane  if  the  known  problem  is  not 
detected  by  the  inspection;  (2)  the 
reliability  of  the  inspection  such  as  the 
probability  of  not  detecting  the  known 
problem;  (3)  whether  the  inspection  area 
is  difficult  to  access;  and  (4)  the 
possibility  of  damage  to  an  adjacent 
structure  as  a  result  of  the  problem. 

Cost  Impact 

The  FAA  estimates  that  170  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD.  that  it  will  take  approximately 
41  workhours  per  airplane  to 
accomplish  the  proposed  modification, 
and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $1 ,800  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $724,200  or  $4,260  per 
airplane.  This  figure  only  takes  into 
account  the  cost  of  the  inspection- 
terminating  modification  and  does  not 
take  into  account  the  cost  of  the 
repetitive  inspections.  The  FAA  has  no 
way  of  determining  the  number  of 
repetitive  inspections  each  HP137  Mkl, 
Jetstream  series  200,  and  Jetstream 
Model  3101  airplane  owner/operator 
wiU  incur  over  the  life  of  the  airplane. 

This  figure  is  also  based  on  the 
presumption  that  no  affected  airplane 
owner/operator  has  accomplished  the 
required  modification.  This  AD 
eliminates  the  need  for  the  repetitive 
inspections  required  by  AD  81-20-01. 
The  FAA  has  no  way  of  determining  the 
operational  levels  of  each  individual 
operator  of  the  affected  airplanes,  and 
subsequentiy  cannot  determine  the 
repetitive  inspection  costs  that  will  be 
eliminated  by  this  AD.  The  FAA 
estimates  these  costs  to  be  substantial 
over  the  long  term. 

In  addition,  JAL  has  informed  the 
FAA  that  parts  have  been  distributed  to 
owners/operators  to  equip 
approximately  39  of  the  affected 
airplanes.  Presuming  that  each  set  of 
parts  has  been  installed  on  an  affected 
airplane,  the  cost  impact  of  the  required 
modification  upon  the  public  is  reduced 
$166,140  from  $724,200  to  $558,060. 

The  intent  of  the  FAA's  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  airplanes  that  are  in 
commercial  service  without  adversely 


impacting  private  operators.  Of  the 
approximately  170  airplanes  in  the  U.S. 
registry  that  will  be  affected  by  this  AD. 
the  FAA  has  determined  that 
approximately  95  percent  are  operated 
in  scheduled  passenger  service  by  10 
different  operators. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
luider  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  USC  106(g),  40113,  44701. 

$39.13    [Amendad] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
81-20-01,  Amendment  39-4223,  and  by 
adding  a  new  AD  to  read  as  follows: 

97-07-11     JetBtraam  Aircraft  Limited: 

Amendment  39-9985;  Docket  No.  95- 
CE-IO-AD.  Supersedes  AD  81-20-01. 
Amendment  39-4223. 
Applicability:  The  following  airplanes, 
certiftcated  in  any  category,  that  do  not  have 


an  improved  design  attachment  bracket  for 
the  nose  landing  gear  (NLG)  rctiaction  jack 
(Modi6cation  JM  5285)  installed  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Jetetieam  Service 
Bulletin  (SB)  53-JM  5285: 

— HP137  Mkl  airplanes,  all  serial  numbers; 
— Jetstream  Series  200  airplanes,  all  serial 

numbers; 
— letstream  Model  3101  airplanes,  all  serial 

numbers;  and 
— Jetstream  Model^201  airplanes,  serial 

numbers  601  through  840. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condiUon  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  failure  of  the  NLG  catised  by  a 
cracked  NLG  actuator  support  structure  or 
cracked  front  pressure  bulkhead,  which 
could  lead  to  nose  gear  collapse  and  damage 
to  the  airplane,  accomplish  the  following: 

Note  2:  The  paragraph  structure  of  this  AD 
is  as  follows: 
Levell:(a),  (b),  (c),  etc. 
Level  2:  (1),  (2),  (3),  etc. 
Level  3:  (i),  (ii),  (iii),  etc. 
Level  2  and  Level  3  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow. 

(a)  For  HP137  Mkl  and  JeUtream  series  200 
airplanes  that  do  not  have  the  front  pressure 
bulkhead  strengthened  in  the  area  of  the  NLG 
jack  attachment  fitting  (Modification  5127), 
upon  accumulating  1 ,600  landings  or  within 
the  next  200  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  200 
landings  until  the  modification  required  by 
paragraph  (c)  of  this  AD  is  incorporated, 
inspect  (using  dye  penetrant  methods)  the 
nose  landing  gear  actuator  support  structure, 
part  number  (P/N)  137139C-13  and  P/N 
1371390-25  (or  FAA-epproved  equivalents), 
and  the  membrane  of  the  fiDnt  pressure 
bulkhead  for  cracks.  Accomplish  thd 
inspection  in  accordance  with  British 
Aerospace  (BAe)  SB  No.  6/5,  dated 
September  4, 1978. 

(1)  Prior  to  further  flight  after  any  of  the 
inspections  required  by  paragraph  (a)  of  this 
AD,  replace  any  cracked  P/N  137139G-13  (or 
FAA-approved  equivalent)  NLG  actuator 
support  structure.  This  replacement  does  not 
eliminate  the  repetitive  inspection 
requirement  of  this  AD. 

(2)  Prior  to  further  flight  after  any  of  the 
inspections  required  by  paragraph  (a)  of  this 
AD,  repair  any  cracked  P/N  137139C-2S  (or 


FAA-approved  equivalent)  NLG  actuator 
support  structure  in  accordance  with  the 
applicable  maintenance  manual.  This  repair 
does  not  eliminate  the  repetitive  inspection 
requirement  of  this  AD. 

(3)  Prior  to  further  flight  after  any  of  the 
inspections  required  by  paragraph  (a)  of  this 
AD,  repair  any  cracked  front  pressure 
bulkhead  membrane  in  accordance  with  the 
applicable  maintenance  manual.  This  repair 
does  not  eliminate  the  repetitive  inspection 
requirement  of  this  AD. 

(b)  For  all  HP137  Mkl,  Jetetream  series 
200,  and  Jetstream  Model  3101  airplanes, 
upon  accumulating  3,500  landings  or  within 
the  next  200  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later, 
accomplish  the  following: 
^(1)  Inspect  the  NLG  retraction  jack  upper 
mounting  fitting  and  attaching  hardware  for 
correct  installation,  security  bolt  frulure,  and 
bolts  with  improper  torque  levels  in 
accordance  with  Part  A  and  B  of  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Jetstream  SB  53-A-JA870510. 
which  incorporates  the  following  pages  and 
revision  levels: 


Pages 

Revision 

Date 

3.  5,  6,  8,  9. 

and  10. 
1,2,  4  and  7  .. 

Original 
Issue. 
Revision  1 

May  26,  1987. 

November  10, 
1987. 

Prior  to  further  flight,  replace  any  biled 
security  bolt  and  adjust  any  twit  with  an 
improper  torque  level  in  accordance  with 
Jetstream  SB  53-A-JA870510. 

(2)  Reinspect  the  NLG  retraction  jack  upper 
mounting  fitting  and  attaching  hardware  for 
security  bolt  failure  and  bolts  with  improper 
torque  levels  in  accordance  with  Part  A  of  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  )etstream  SB  53-A-JA870510  at 
intervals  not  to  exceed  1.600  landings  until 
the  modification  required  by  paragraph  (c)  of 
this  AD  is  incorporated.  Prior  to  further 
flight,  replace  any  foiled  security  bolt  and 
adjust  any  bolt  with  an  improper  torque  level 
in  accordance  with  Jetstr^pm  SB  53-A- 
JA870510. 

(3)  Reinspect  the  NLG  retraction  jack  upper 
mounting  fitting  security  nuts  for  correct 
installation  in  accordance  with  Part  B  of  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Jetstream  SB  53-A-JA870510  at 
intervals  not  to  exceed  200  InnHing*  until  the 
modification  required  by  paragraph  (c)  of  this 
AD  is  incorporated.  If  correct  installation  is 
not  evident,  prior  to  further  flight, 
accomplish  the  reinspection  specified  in 
paragraph  (b)(2)  of  this  AD. 

(c)  For  all  applicable  HP137  Mkl,  Jetstream 
series  200,  and  Jetstream  Models  3101  and 
3201  airplanes,  upon  accumulating  25,000 
landings  or  within  the  next  2,000  landings 
after  the  effective  date  of  this  AD,  whichever 
occtirs  later,  install  an  improved  design 
attachment  bracket  for  the  NLG  retraction 
jack  (Modification  JM  5285)  in  accordance 
with  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  of  JeUtream  SB  53- 
JM  5285,  which  incorporates  the  fbllowfing 
pages  and  revision  levels: 


1  and4 


2,  3,  and  5 
through  26. 


Revision 

ICVW 


Revision  2 
Revision  1 


Date 


Novemt>er  12, 

1992. 
May  18.  1992. 


(1)  Incorporating  Modification  JM  5285  on 
Jetstream  HP137  Mkl,  Jetstream  series  200, 
and  Jetstream  Model  3101  airplanes 
terminates  the  repetitive  inspection 
requirement  of  this  AD. 

(2)  Incorporating  Modification  JM  5285  on 
Jetstream  Model  3201  airplanes  eliminates 
the  need  for  the  rei)etitive  inspections 
specified  in  the  applicable  maintenance 
manual. 

(3)  Modification  JM  5285  may  be 
accomplished  at  any  time  prior  to 
accumulating  25,000  landings  or  within  the 
next  2,000  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  at  which 
time  it  must  be  incorporated. 

(d)  Special  flight  ptermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  R^ulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Brussels  Aircraft  Certification 
Division,  Europe,  Africa,  Middle  East  office. 
FAA,  c/o  American  Embassy,  1000  Brussels, 
Belgium.  The  request  should  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Brussels  Aircraft 
Certification  Division.  Alternative  methods  of 
compliance  approved  in  accordance  with  AD 
81-20-01  (superseded  by  this  action)  are  not 
considered  approved  as  alternative  methods 
of  compliance  with  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Division. 

(f)  The  NLG  actuator  support  structure 
inspections  required  by  this  AD  shall  be  done 
in  accordance  with  British  Aerospace  (BAe) 
Service  Bulletin  No.  6/5,  dated  September  4. 
1978.  The  inspection  of  the  NLG  retraction 
jack  upper  mounting  fitting  and  attaching 
hardware  required  l^  this  AD  shall  be  done 
in  accordance  with  Jetstream  Service  Bulletin 
53-A-JA870510,  which  incorporates  the 
following  pages  and  revision  levels: 


Date 


3.  5.  6,  8,  9, 

and  10. 
1.2,  4  and  7 


May  26.  1987. 
Nov.  10.  1987. 


The  installation  required  by  this  AD  shall  be 
accomplished  in  accordance  with  Jetstream 
SB  53-JM  5285,  which  incorporates  the 
following  pages  and  revision  levels:      * 
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1«Xl4 


2,  3.  and  5 

through  26. 


RevisKXi 

lOVOI 


Revision  2 
Revision  1 


Dale 


November  12, 

1992 
May  18.  1992. 


This  incoqx>ration  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft  Limited,  Manager 
Product  Support,  Prestwick  Airport. 
Ayrshire.  KA9  2RW  Scotland;  or  Jetstream 
Aircraft  Inc.,  Librarian.  P.O.  Box  16029, 
Dulles  International  Airport,  Washington, 
DC,  20041-6029.  Copies  may  be  inspected  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Room  1558.  601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(g)  This  amendment  (39-9985)  becomes 
effective  on 

May  23,  1997. 

Issued  in  Kansas  City,  Missouri,  on  March 
26.  1997 

Michael  Gallagher.  -^ 

Manager,  Smalt  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  97-8248  Filed  3-31-97;  8:45  ami 
MJJNO  COOC  W10-13-U 


14  CFR  Part  39 

[Doctot  Na  96-ANE-36; 
9965;  AO  97-06-11] 

RIN2120-AA64 


AnwndnMnt  3^^ 


Airworthiness  Directives;  AiliedSionai 
Inc.  ALF502  and  LF507  SeriM 
TurtMfan  Engines 

AGSCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD). 
applicable  to  AUiedSignal  Inc.  ALF502R 
series  turbo£an  engines,  that  cuirently 
requires  initial  and  repetitive 
inspections  of  the  oil  system  chip 
detectors  and  oil  filter  bypass  valve,  and 
optional  installation  of  an  improved  oil 
filter  bypass  valve,  to  ensure  the 
integrity  of  the  reduction  gear  system 
and  overspeed  protection  system.  The 
optional  installation  of  the  improved  oil 
filter  bypass  valve  provides  terminating 
action  for  the  oil  bypass  valve  spring 
compression  test  requirements  of  the 
currant  AD.  This  amendment  requires 
more  stringent  oil  system  inspection 
requirements  and  expands  the 
appUcable  engine  models  to  include 
ALF902L  and  LF507  series  turbofan 


engines.  This  amendment  is  prompted 
by  power  tuji)ine  (FT)  shaft  separations 
on  engines  that  had  been  inspected  in 
accordance  with  the  current  AD.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  No.  4  and  5  duplex 
bearing  failure,  which  can  result  in  a 
Stage  4  low  pressure  tiuiiine  (LPT)  rotor 
bUure.  an  uncontained  engine  failure, 
and  damage  to  the  aircraft. 

DATES:  Effective  April  16,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  16, 
1997.  Comments  for  inclusion  in  the     • 
Rules  Docket  must  be  received  on  or 
before  June  2.  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
96-ANE-36,  12  New  England  Executive 
Park,  Burlington.  MA  01803-5299. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  "9- 
ad-engineprop9dot.faa.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
AUiedSignal  Aerospace,  Attn:  Data 
Distribution.  M/S  64-3/2101-201.  P.O. 
Box  29003,  Phoenix.  AZ  85038-9003; 
telephone  (602)  365-2493.  fax  (602) 
365-5577.  This  information  may  be 
examined  at  the  FAA.  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Burlington.  MA;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Vakili,  Aerospace  Engineer, 
Los  Angeles  Aircraft  Certification 
Office.  FAA,  Transport  Airplane 
Directorate,  3960  Paramount  Blvd., 
Lakewood.  CA  90712-4137;  telephone 
(310)  627-5262;  fax  (310)  627-5210. 


SUPPLEMENTARY  INFORMATION:  On  July 
17.  1987.  the  Federal  Aviation 
Administration  (FAA)  issued 
airworthiness  directive  (AD)  87-06-52 
Rl.  Amendment  39-5688  (52  FR  31979, 
August  25,  1987),  applicable  to 
AUiedSignal  inc.  (formerly  Avco 
Lycoming  Textron)  ALF502R  series 
turbofan  engines,  to  require  initial  and 
repetitive  inspections  of  the  oil  system 
chip  detectors  and  oil  ^er  bypass 
valve,  and  optional  installation  of  an 
improved  oil  filter  bypass  valve,  to 
ensure  the  integrity  of  the  reduction 
gear  system  and  overspeed  protection 
system.  The  optional  installation  of  the 
improved  oil  filter  bypass  valve 
provides  terminating  action  for  the 
repetitive  oil  filter  bypass  valve  spring 
compression  test  requirements  of  the 
AD  87-06-52  Rl,  Amendment  39-5688. 
That  action  was  prompted  by  reports  of 
power  turbine  (PT)  overspeed  and 
uncontained  PT  blade  failure  resulting 
from  reduction  gear  system  decouple 
and  inaccurate  PT  overspeed  signal 
generation.  That  condition,  if  not 
corrected,  could  result  in  No.  4  and  5 
duplex  bearing  failure,  which  can  result 
in  a  Stage  4  low  pressure  turbine  (LPT) 
rotor  failure,  an  uncontained  engine 
failure,  and  damage  to  the  aircraft. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  reports  of  four 
additional  failures  of  the  Stage  4  low 
pressure  turbine  (LPT)  rotor  on 
AUiedSignal  Inc.  ALF502  series 
tiuirofan  engines.  The  LPT  failiu«s  were 
caused  by  failure  of  the  No.  4  and  5 
duplex  bearing,  causing  bearing  seizure 
and  LPT  shaft  separation  between  the 
two  bearings  forward  of  the  Stage  4  LPT 
rotor.  In  one  incident  the  Stage  4  LPT 
shaft  separation  caused  an  uncontained 
rotor  failure. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
AUiedSignal  Inc.  Service  Bulletins 
(SBs):  No.  ALF502L  79-0171,  Revision 
1,  dated  November  27,  1996;  No. 
LF507-1F  79-5,  Revision  1,  dated 
November  27,  1996;  No.  LF507-1H  79- 
5,  Revision  1,  dated  November  27,  1996; 
and  No.  ALF502R  79-9,  Revision  1. 
dated  November  27.  1996.  These  SBs 
describe  procedures  for  oil  system 
inspection.  In  addition,  the  FAA  has 
reviewed  and  approved  the  technical 
contents  of  Textron  Lycoming  SB  No. 
ALF  502R-79-0162  R2,  dated 
September  8, 1987,  to  ensure  that 
portions  of  the  accomplishment 
instructions  paragraph  of  this  SB 
continue  to  provide  the  terminating 
action  for  the  oil  filter  bypass  valve 
compression  spring  test,  which  is 
required  by  AD  87-06-52  Rl, 
Amendment  39-5688.  Also,  the  FAA 
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has  reviewed  and  approved  the 
technical  contents  of  Avco  Lycoming 
Textron  SB  No.  ALF  502R-72-0160, 
Revision  2,  dated  May  26, 1987,  and 
Revision  1,  dated  Much  23, 1987,  that 
describe  procedures  for  chip  detector 
inspections.  Finally,  the  FAA  has 
reviewed  and  approved  the  technical 
contents  of  Avco  Lycoming  Textron  SB 
No.  ALF  502R-79-0162,  Revision  1. 
dated  May  26, 1987,  and  Original,  dated 
March  23, 1987,  that  describe 
procedures  of  inspection  of  the  oil  filter 
bypass  valve. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  supersedes  AD  87- 
06-52  Rl  to  require  more  stringent  oil 
system  inspection  requirements, 
including  inspection  of  the  full  flow 
chip  detector,  oil  filter  impending 
bypass  button,  oil  acid  number,  oil 
color,  and  oil  quantity.  The  actions  are 
required  to  be  accompUshed  in 
accordance  with  the  SBs  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
oppprtimity  for  prior  pubUc  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comment*  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  tripUcate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  sftedfically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-ANE-36."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Snlqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safe^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 

S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-5688,  (52  FR 
31979,  August  25, 1987),  and  by  adding 
a  new  airworthiness  directive. 


Amendment  39-9955,  to  read  as 
follows: 

97-05-11  AlUedSigiial  Inc.:  Amendment  39- 
995S.  Docket  96-ANE-36.  Supersedes 
AD  87-06-52  Rl,  Amendment  39-5688. 
Applicability:  AUiedSignal  Inc.  Model 
ALF502  and  LF507  series  turbofan  engines, 
installed  on  but  not  limited  to  British 
Aerospace  BAel46-100A,  BAel46-200A. 
BAel46-300A.  AVRO  146-RI70A.  AVRO 
146-R)85A.  AVRO  146-R)100A,  and 
Canadair  Model  CL-600-1A11  series  aircraft 


>  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altravd,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  pertonnsace  of  the  requirements  of 
this  AD  is  afiected.  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  efiect  of  the  modification, 
alteration,  or  repair  on  the  unsafie  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  No.  4  and  5  duplex  bearing 
failure,  which  can  result  in  a  Stage  4  low 
pressure  turbine  (LPT)  rotor  failure,  an 
uncontained  engine  £ulure,  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  For  ALF502R  series  engines  equipped 
with  oil  filter  bypass  valve,  part  number  (P/ 
N)  2-303-432-01,  accomplish  the  following: 

(1)  Inspect  the  engine  oil  filter  bypass  valve 
for  leakage  within  the  next  25  engine  hours 
(V  25  flights  in  service,  whichever  occurs 
first,  from  the  effective  date  of  this  AD,  in 
accordance  with  Avco  LyccMning  Textron 
Service  Bulletin  (SB)  No.  ALF  502R-79- 
0160,  Revision  1,  dated  March  20, 1987.  Prior 
to  further  flight,  remove  from  service  oil 
filters  exhibiting  any  leakage  and  replace 
with  serviceable  parts. 

(2)  Thereafter,  inspect  the  oil  filter  bypass 
valve  for  any  leakage  in  accordance  with 
Avco  Lycoming  Textron  SB  No.  ALF  502R- 
79-0162,  Original,  dated  March  23, 1987.  or 
Revision  1,  dated  May  26. 1987,  at  intervals 
not  to  exceed  50  engine  hours  or  50  flights 
in  service  since  last  inspection,  whichever 
occurs  first,  and  accomplish  the  following: 

(i)  Visually  inspect  engine  diip  detectors 
for  metal  contamination  as  follows: 

(A)  Inspect  the  full  flow  chip  detector  for 
engines  installed  with  a  full  flow  chip 
detector. 

(B)  Inspect  the  chip  detectors  located  in  the 
accessory  gearbox.  Number  2  bearing 
scavenge  line,  and  Number  4/5  bearing 
scavenge  line,  for  engines  without  a  full  flow 
chip  detector  installed. 

(ii)  For  engines  with  engine  chip  detectors 
exhibiting  Conditions  2  or  3,  and  for  engines 
with  engine  chip  detectors  exhibiting 
Condition  1  where  the  oil  filter  bypass 
indicator  is  extended,  prior  to  further  flight, 
remove  oil  filter  bypass  valves  exhibiting  any 
leakage  and  replace  with  a  serviceable  part. 
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Note  2:  Chip  detector  conditions  aie 
described  in  Avco  Lycoming  Textron  SB  No. 
ALF502R-72-0160.  Revision  1.  dated  March 
20, 1987.  Figures  1.  2  and  3. 

(3)  At  the  next  engine  shop  visit,  or  within 
2,500  engine  hours  after  the  effective  date  of 
this  AD,  whichever  occurs  first,  conduct  the 
oil  filter  bypass  valve  spring  compression 
force  check,  in  accordance  with  Avco 
Lycoming  Textron  SB  No.  ALF  502R-79- 
0162.  Ordinal,  dated  March  23, 1987.  Oil 
filter  bypass  valves  which  do  not  comply 
with  the  spring  compression  force  limits 
contained  in  Avco  Lycoming  Textron  SB  No. 
ALF  502R-79-0162,  Original,  dated  March 
23,  1987,  must  be  removed  and  replaced  with 
oil  filter  bypass  valve.  P/N  2-303-432-02. 
Replacement  of  oil  filter  bypass  valve.  P/N  2- 
303—432-01,  with  the  improved  oil  filter 
bypass  valve,  P/N  2-303-432-02,  constitutes 
terminating  action  for  inspection 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD. 

(4)  For  the  purpose  of  this  AD,  an  engine 
shop  visit  is  defined  as  engine  maintenance 
that  entails  any  of  the  following: 

(i)  Separation  of  a  major  engine  flange 
(lettered  or  numbered)  other  than  flanges 
'"•♦'"E  %rith  major  sections  of  the  nacelle 
reverser.  Sef>aration  of  flanges  purely  for 
purposes  of  shipment,  without  subsequent 
internal  maintenance,  is  not  a  "shop  visit." 


(ii)  Removal  of  a  disk,  hub,  or  spool, 
(iii)  Removal  of  the  fuel  nozzles. 

(b)  For  ALF  502R  series  engines  equipped 
with  the  No.  4  and  S.duplex  bearing 
assembly  numbers  2-141-930-01,  or  2-141- 
930-02.  or  2-141-930-03.  perform  repetitive 
oil  system  maintenance  and  inspections  in 
accordance  with  the  intervals  and  procedures 
described  in  AlliedSignal  Inc.  SB  No. 
ALF502R  79-9.  Revision  1.  dated  November 
27. 1996. 

(c)  For  ALF502L  series  engines  equipped 
with  the  No.  4  and  5  duplex  bearing 
assembly  numbers  2-141-930-01.  or  2-141- 
930-02,  or  2-141-930-03.  perform  repetitive 
oil  system  maintenance  and  inspections  in 
accordance  with  the  intervals  and  procedures 
described  in  AlliedSignal  Inc.  SB  No. 
ALF502L  79-071.  Revision  1.  dated 
November  27. 1996. 

(d)  For  LF507-1F  series  engines  equipped 
with  the  No.  4  and  5  duplex  bearing 
assembly  numbers  2-141-930-01.  or  2-141- 
930-02.  or  2-141-930-03.  perform  repetitive 
oil  system  maintenance  and  inspections  in 
accordance  with  the  intervals  and  procedures 
described  in  AlliedSignal  Inc.  SB  No.  LF507- 
lF-79-5.  Revision  1.  dated  November  27. 
1996. 

(e)  For  LF507-1H  series  engines  equipped 
with  the  No.  4  and  5  duplex  bearing 
assembly  numbers  2-141-930-01.  or  2-141- 


930-02.  or  2-141-930-03.  perform  repetitive 
oil  system  maintenance  and  inspections  in 
accordance  with  the  intervals  and  procedures 
described  in  AlliedSignal  Inc.  SB  No.  LF507- 
lH-79-5.  Revision  1.  dated  November  27. 
1996. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  Aircraft 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

(h)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the 
accomplishment  instructions  paragraphs  of 
the  following  documents: 


Document  No. 


Revision 


Date 


Avco  Lycoming  Textron  S8  No.  ALF  502R-72-0160 

Total  Pages;  7. 
Avco  Lycoming  Textron  SB  No.  ALF  502R-72-O160 

Total  Pages:  7. 
Avco  L-ycoming  Textron  SB  No.  ALF  502R-79-0162 

Total  Pages:  5. 
Avco  Lycoming  Textron  SB  No.  ALF  502R-79-0162 

Total  Pages:  4. 
Avco  Lycoming  Textron  SB  No.  ALF  502R-79-0162 

Total  Pages:  6. 
AlliedSignal  Inc.  SB  No.  ALF502R  79-9 


1-7 
1-7 
1-5 
1-4 
1-6 


Original 


Total  Pages:  14. 
ANedSigray  Inc.  SB  No.  LF507-1P. 
79-6 


Total  Pages:  14. 
AlliedSignal  Inc.  SB  No.  LF507-1H  79-5 


1  

2  

3-7  ... 

8  

9-12  . 
13,14 


1  

2  

3-7  ... 

8  

9-12  , 
13,14 


Ofiginal 
Original 
Original 


Total  Pages:  14. 
AlliedSigraa  Inc.  SB  ALF502L  79-0171 


1  

2  

3-7  „. 

8  

9-12  , 
13.14 


Total  Pages:  14. 


1  

2  

3-7  ... 

8  

9-12  . 
13.14 


Original 
Original 
Original 


Origirurf 
Original 
Original 


Original 
Original 
Originai 


May  26,  1987. 

March  23,  1987. 

September  8,  1987. 

May  26,  1987. 

March  23,  1987. 

November  27.  1996. 
June  29,  1995. 
November  27,  1996. 
June  29.  1995. 
November  27.  1996. 
June  29.  1995. 


November  27,  1996. 
June  29.  1995. 
November  27,  1996. 
June  29.  1995. 
November  27,  1996. 
June  29,  1995. 

November  27,  1996. 
June  29,  1995. 
November  27. 1996. 
June  29,  1995. 
November  27.  1996. 
June  29,  1995. 

November  27,  1996. 
November  3.  1995. 
November  27,  1996. 
November  3,  1995. 
November  27,  1996. 
November  3,  1995. 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Ri^ster  in  accordance  %vith  5  U.S.C. 
552(a)  and  1  CPU  part  51.  Copies  may 
be  obtained  from  AlliedSignal 
Aerospace,  Attn:  Data  Distribution,  M/S 
64-3/2101-201,  P.O.  Box  29003, 
Phoenix,  AZ  85038-9003;  telephone 
(602)  365-2493,  fax  (602)  365-5577. 
Copies  may  be  inspected  at  the  FAA, 
New  England  Region,  Office  of  the 
Assistant  Chief  Cotmsel,  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

(i)  This  amendment  becomes  effective 
on  April  16, 1997. 

Issued  in  Burlington.  MA.  on  March  27, 
1997. 

Jamea  C  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc.  97-8427  Filed  3-28-97;  3:15  pm] 
BHJJNG  CODE  4t10-13-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Part  648 

[Dodwt  No.  970318066-7056-01;  LD. 
0213978] 

RIN  0648-AJ43 

Rsheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Rshery;  Framework  Adjustment  20 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Interim  final  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  interim 
final  rule  to  implement  measures 
contained  in  Framework  20  of  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  This  interim 
final  rule  implements  management 
measures  that  include:  A  daily  trip  limit 
for  cod  for  vessels  when  fi«hing  north  of 
42''00'  N.  lat.;  a  seasonal  increase  in  the 
haddol!k  limit  from  1,000  lb  (453.6  kg) 
per  trip  to  1,000  lb  (453.6  kg)  per  day 
up  to  a  maximum  of  10,000  lb  (4,536.0 
kg)  per  trip  beginning  September  1, 
1997,  and  ending  when  1,150  mt  are 
harvested;  gillnet  effort-reduction 
measures  including  a  limit  on  the 
niunber  of  nets;  and  several  exempted 
fishery  actions,  including  exemptions 


for  monkfish,  skate,  and  dogfish  in  the 
Culf  of  Maine  and  Southern  New 
England  Regulated  Mesh  Areas.  The 
intent  of  this  rule  is  to  achieve  the 
conservation  goals  established  by 
Amendment  7  to  the  FMP  while 
mitigating  its  economic  impacts  and  to 
simultaneously  incorporate  several 
other  Coimcil  actions  that  would 
otherwise  have  been  submitted  as 
separate  frameworks. 
DATES:  Effective:  May  1, 1997.  Public 
comments  on  the  rule  are  invited 
through  May  1, 1997. 
ADDRESSES:  Comments  on  the  rule 
should  be  sent  to  Dr.  Andrew  A. 
Rosenberg,  Regional  Administrator, 
NMFS,  Northeast  Regional  Office,  1 
Blackburn  Drive,  Gloucester,  MA  01930, 
Attention:  Susan  A.  Murphy.  Copies  of 
Amendment  7  to  the  FMP  (Amendment 
7),  its  regulatory  impact  review  (RIR), 
and  the  final  regulatory  flexibility 
analysis  (FRF A)  contained  with  the  RIR, 
its  .final  supplemental  environmental 
impact  statement  (FSEIS),  and 
Framework  Adjustment  20  documents 
are  available  on  request  from  Paul  J. 
Howard,  Executive  Director.  New 
England  Fishery  Management  Council,  5 
Broadway,  Saugus.  MA.  01906-1097. 
Comments  regarding  burden-hour 
estimates  for  collection-of-information 
requirements  contained  in  this  final  rule 
should  be  sent  to  Dr.  Andrew  A. 
Rosenberg.  Regional  Administrator,  1 
Blackburn  Drive.  Gloucester,  MA  01930, 
and  the  Office  of  Information  and 
Regulatory  A&irs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  D.C.  20502  (Attention: 
NOAA  Desk  Officer). 
FOR  FURTHER  MFORMATKM  CONTACT: 
Susan  A.  Murphy,  Fishery  Policy 
Analyst,  508-281-9252. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  implementing  Amendment  7 
(61  FR  27710,  May  31, 1996)  became 
effective  on  July  1, 1996.  The  objective 
of  the  amendment  to  the  FMP  is  to 
rebuild  depleted  stocks  of  Georges  Bank 
(GB)  and  Gulf  of  Maine  (COM)  cod.  CB 
haddock,  and  GB  and  Southern  New 
England  (SNE)  yellowtail  flounder  by 
reducing  fishing  effort  through  a 
number  of  management  measures, 
primarily  controls  on  days-at-sea  (DAS) 
and  area  closures.  To  ensure  that  this 
goal  is  achieved,  the  regulations 
established  a  procedure  for  setting 
annual  target  total  allowable  catches 
(TACs)  for  the  primary  cod,  haddock, 
and  yellowtail  flounder  stocks  and  an 
aggregate  TAG  for  the  combined  stocks 
of  the  remaining  regulated  multispecies, 
based  on  the  biological  reference  points 
of  Fmu  for  COM  cod  and  Fo  ■  for  the 
remaining  stocks  of  cod,  haddock,  and 


yellowtail  flounder.  The  target  TACs 
provide  a  measure  by  which  to  evaluate 
the  effectiveness  of  the  management 
program  and  to  make  determinations  on 
the  need  for  annual  adjustments  to  this 
pr^nam. 

Ine  regulations  require  the 
Multispecies  Monitoring  Committee 
(MSMC)  to  review  the  best  available 
scientific  information,  adjust  target 
TACs,  and  recommend  management 
options  to  achieve  the  plan  objectives. 
In  its  report  delivered  at  the  December 
11-12, 1996,  New  England  Fishery 
Management  Coimcil  (Council)  meeting, 
the  MSMC  concluded  that  spawning 
stock  biomass  (SSB)  has  increased  or  is 
projected  to  increase  for  the  primary 
stocks.  In  addition,  the  MSMC 
concluded  that,  with  the  exception  of 
GOM  cod,  fishing  mortality  rates  have 
been  reduced  to  below  their  respective 
overfishing  definitions.  The  MSMC 
report  offered  optimistic  news 
concerning  increased  or  increasing  SSB 
levels  for  the  major  stocks,  and 
decreasing  fishing  mortality  rates  for  all 
but  the  GOM  cod  stock,  but  cautioned 
that  SSB  for  1996  CB  cod,  haddock,  and 
yellowtail  flounder  stocks  remain  below 
the  biological  thresholds  established  in 
the  FMP  and  recommended  additional 
reductions  in  fishing  mortality, 
partictilarly  for  GOM  cod. 

Based  on  projected  1997  stock  sizes 
and  the  FMP's  1997  fishing  mortality 
targets,  the  target  TACs  for  the  1997 
fishing  year,  recommended  by  the 
MSMC  and  adopted  by  the  Council,  are 
as  follows: 


Speciea/area 

1997  tar- 
get TACs 
(metric 
tons) 

1996 tv- 

getTACs 

(metric 

tons) 

Georges  Bank  cod  .... 

Georges  Bank  had- 
dock   „ 

Georges  Bank 
yelknvtail  flounder  .. 

Gutf  of  Maine  cod  

Souttiem  New  Eng- 
land yeltowtail 
flounder 

Aggregate  for  remair)- 
ing  regulated  spe- 
cies   

3.646 

1.608 

778 
2,605 

824 

25,500 

1.851 
2.801 

385 

2.761 

150 
25,500 

In  addition  to  setting  the  target  TACs, 
the  MSMC  report  provided  the  Council 
with  five  management  options  projected 
to  keep  the  target  TACs  frt>m  being 
exceeded.  These  options  were  based  on 
DAS  reductions  and/or  year-round  area 
closures. 

At  its  December  1996  and  January  7, 
1997,  meetings,  the  Council  considered 
the  range  of  events,  circumstances  and 
regulations  occurring  or  projected  to 
take  effect  in  1997,  and  their  collective 
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impact  on  fishing  mortality  rates. 
Factors  analyzed  included  the  Vessel 
Capacity  Reduction  Program  (both  pilot 
and  proposed  programs),  the  proposed 
and  realized  marine  manmial  protection 
measures,  the  scheduled  COM  Je&eys 
Ledge  closure  in  the  month  of  May,  and 
the  proposed  gillnet  effort  reduction 
measures.  If  the  Council's  assessment  of 
the  cumulative  effect  of  the  above 
{actors  is  realized,  and  fishing  mortality 
is  reduced  as  projected,  the  average 
fishing  mortality  rate  for  the  five  stocks 
of  cod,  haddock  and  yellowtail  flounder 
would  be  significantly  reduced. 
However,  in  considering  the  projected 
fishing  mortality  reduction  for  COM  cod 
alone,  the  difference  in  the  projected 
1997  rate  and  the  goal  for  COM  cod 
remains  significant. 

The  Council  reasoned  that  some  non- 
quantifiable  bctors  not  considered  by 
the  MSMC  should  also  be  considered 
and  factored  into  the  total  effort 
reduction,  e.g.,  the  incentives  to  fish  in 
other  fisheries  provided  by  the 
additional  exemptions,  the  incentive  to 
fish  oCbhore  on  GB  during  the  seasonal 
haddock  trip  limit  increase,  improved 
enforcement  from  the  new  State/Federal 
cooperative  agreements  and  improved 
Coast  Guard  enforcement  strategy,  the 
stock  enhancement  efforts  underway  by 
the  State  of  Maine,  as  well  as  the 
combined  effect  of  the  overall  program 
on  fishing  behavior.  Given  all  of  the 
above  actions  that  have  been  taken  or 
are  scheduled  to  be  taken  and  that  were 
not  considered  by  the  MSMC,  the 
Council  set  its  focus  on  the  remaining 
problem  of  addressing  COM  cod. 

^iproTed  Me—UTBa 

To  address  further  reductions  needed 
for  GOM  cod,  this  rule  implements  a 
1997  fishing  year  landing  limit 
restriction  for  vessels  fishing  north  of 
42''00'  N.  lat.,  when  fishing  under  a 
multispecies  DAS,  whereby  vessels  are 
allowed  to  retain  up  to  1,000  lb  (453.6 
kgj  of  cod  per  day,  or  any  part  of  a  day, 
for  each  of  the  first  4  days  of  a  trip,  and 
up  to  1 ,500  lb  (680.4  kg)  of  cod  per  day, 
or  any  part  of  a  day,  in  excess  of  4  days 
as  described  under  §  648.86(c)(1).  A  part 
of  a  day  is  considered  any  time  within 
a  24-hour  period,  and  for  trips  in  excess 
of  one  day,  any  time  within  a  24-hour 
period  following  the  last  complete  24- 
hour  period,  from  the  time  the  vessel 
called  in  to  the  multispecies  DAS 
program.  For  example,  if  a  vessel 
initially  called  in  to  the  multispecies 
DAS  program  at  1  a.m.  on  Monday  and 
ended  its  trip  by  calling  out  of  the 
program  3  days  later  on  Wednesday  at 
5  a.m.,  the  vessel  may  retain  and  offload 
3,000  lb  (1,360.8  kg]  of  cod,  because  it 


fished  part  of  3  different  days  (i.e.,  3  X 
1,000  1b). 

Vessel  operators  that  exceed  the 
landing  limit  of  cod  may  retain  the 
excess  fish  but  may  not  call-out  of  the 
multispecies  DAS  program  until  total 
DAS  per  trip  corresponds  to  the  total 
allowable  weight  of  cod  off-loaded  per 
trip.  To  mitigate  discarding  and  to 
provide  a  method  of  enforcing  this 
provision,  vessels  that  exceed  the  cod 
landing  limit  must  report  their  hailed 
weight  of  cod  on  board  under  a  separate 
call-in  system,  upon  entering  port. 
Vessels  exceeding  the  landing  limit  of 
cod  may,  but  are  not  required  to,  offload 
their  catch  after  reporting  their  hailed 
weight  of  cod.  Also,  vessels  that  do  not 
exceed  their  landing  limit  of  cod  but 
%vish  to  offload  their  cod  catch  and  not 
call-out  of  the  multispecies  DAS 
program  may  do  so  provided  that  they 
report  their  hailed  weight  of  cod  using 
the  separate  call-in  system  upon 
entering  port. 

Vessel  operators  may  receive  an 
exemption  from  this  landing  limit  by 
fishing  south  of  42°00'  N.  lat.  for  a 
minimum  of  30  days  and  by  obtaining 
and  keeping  a  NMFS-issued  exemption 
certificate  on  board  the  vessel  as 
described  under  §  648.86(c)(2).  When 
fishing  under  this  exemption  program, 
vessels  are  allowed  to  transit  the  area 
north  of  42°00'  N.  lat.,  provided  their 
gear  is  stowed  in  conformance  with  the 
regulations. 

To  address  concern  over  the  high 
level  of  discards  reported  seasonally  by 
some  fishers  under  the  current  1 ,000  lb 
(453.6  kg)  haddock  possession  limit, 
this  rule  implements  a  measure  for  the 
1997  fishing  year,  only,  that  increases 
the  landing  limit,  beginning  September 
1, 1997,  to  1,000  lb  (453.6  1^)  per  day, 
to  a  maximum  of  10,000  lb  (4,536.0  kg) 
per  trip  as  described  under  §  648.86(a). 
As  a  means  to  ensure  that  landings  are 
kept  well  below  the  1 ,608  mt  target  TAG 
level  for  GB  haddock,  this  measure 
would  revert  to  a  1,000  lb  (453.6  kg)  per 
trip  possession  limit  when  1,150  mt  is 
projected  to  be  reached.  A  notification 
will  be  published  in  the  Federal 
Register  when  the  l.OOO-lb  (453.6kg) 
trip  limit  is  reinstated.  Implementing 
the  haddock  daily  landing  limit  on 
September  1  will  help  alleviate  a  derby 
fishery  and  is  based  on  the  period  of 
time  when  vessels  are  likely  to  harvest 
haddock  in  excess  of  1 ,000  lb  (453.6  kg) 
per  trip.  In  addition,  elimination  of  the 
current  possession  limit  during  a  time 
when  vessels  are  more  likely  to  catch 
haddock  when  fishing  for  other 
regulated  species  provides  an  incentive 
for  larger  vessels  to  leave  inshore  fishing 
grounds,  thereby  relieving  some 


pressure  on  inshore  stocks,  particularly 
GOM  cod. 

This  action  implements  a  set  of 
additional  gillnet  restrictions  designed 
to  restrict  further  multispecies  gillnet 
vessels  as  described  under  §  648.82(j). 
Because  many  gillnet  vessels  leave  their 
nets  in  the  water  when  they  return  to 
port  and  call-out  of  the  DAS  program, 
additional  effort  restrictions  for  the 
gillnet  sector  are  necessary  to  achieve  an 
effort  reduction  equivalent  to  the  other 
vessel  sectors,  i.e.,  a  50  percent  DAS 
reduction  bom  the  baseline  year.  Thus, 
this  rule  requires  that  limited  access 
vessels  fishing  with  multispecies  gillnet 
gear  (with  the  exception  of  vessels 
fishing  imder  the  Small  Vessel  permit 
category)  declare  into  either  a  Day  or 
Trip  gillnet  category  designation  as 
described  under  §  648.82(j).  When 
fishing  under  a  multis{>ecies  DAS  with 
gillnet  gear,  vessels  fishing  under  a  Trip 
gillnet  category  designation  must,  under 
this  action,  remove  all  gillnet  gear  from 
the  water  before  calling-out  of  the 
multispecies  DAS  program.  All  other 
gillnet  vessels  are  required  to  declare 
into  the  Day  gillnet  category  and:  (1) 
When  fishing  under  a  multispecies 
DAS,  miist  not  fish  more  than  80 
roimdfish  gillnets  or  160  flatfish  gillnets 
(vessels  may  fish  any  combination  of 
roundfish  and  flatfish  gillnets,  up  to  160 
nets);  (2)  when  fishing  under  a 
multispecies  DAS,  must  mark  all  gillnet 
gear  with  tags  purchased  from  NWffS 
(two  tags  per  roimdfish  gillnet  and  one 
tag  per  flatfish  gillnet);  and  (3)  during 
each  fishing  year,  must  declare  and  take 
a  total  of  120  days  out  of  the 
multispecies  gillnet  fishery  (each  period 
of  time  declared  and  taken  must  be  at 
least  7-consecutive  days  and  at  least  21 
days  of  this  time  must  be  taken  between 
June  1  and  September  30  of  each  fishing 
year).  When  fishing  with  multispecies 
gillnet  gear  under  the  multispecies  DAS 
program,  a  vessel  will  accrue  15  hours 
DAS  for  each  trip  greater  than  3  hours 
but  less  than  or  equal  to  15  hours  (a 
vessel  will  accrue  actual  DAS  time  at 
sea  for  trips  less  than  or  equal  to  3  hours 
or  greater  than  15  hours). 

This  action  modifies  and  adds  several 
exempted  fisheries.  Based  on  public 
comment  and  other  available 
information,  the  Regional  Administrator 
has  determined  that  these  modifications 
and  additions  to  the  current  exeim)tion 
programs  are  consistent  with  the  a- 
percent  regulated  species  bycatch  limit 
and  will  not  jeopardize  the  fishing 
mortality  objectives  of  the  FMP.  The 
first  is  a  dredge  fishery  for  mussels  and 
sea  urchins  in  the  current  Nantucket 
Shoals  dogfish  fishery  exemption  area 
and  in  the  SNE  Regulated  Mesh  Area  as 
described  under  §§648.80  (a)(ll)  and 
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(b)(8),  respectively.  Vessels  fishing  with 
dredge  gear  for  mussels  and  sea  urchins 
under  this  exemption  may  not  fish  with 
dredge  gear  greater  than  8  ft  (2.44  m)  in 
width. 

Another  exemption  contained  in  the 
framework  allows  imlimited  amoimts  of 
skate  to  be  retained  in  the  current  SNE 
monkfish  trawl  exempted  fishery  south 
of  40''10'  N.  lat.  as  described  under 
§  648.80(b)(5). 

Also,  this  rule  prohibits  the 
possession  of  monkfish  in  the  Small 
Mesh  Northern  Shrimp  Fishery 
Exemption  and  modifies  the  allowable 
limit  of  silver  hake  (whiting)  fit>m  two 
totes  to  an  amount  equal  to  the  weight 
of  shrimp  on  board  as  described  imder 
§648.80(a)(3)(i). 

Finally,  this  action  implements  on  a 
permanent  basis  three  exemptions  that 
were  previously  allowed  by  the 
Regional  Administrator  on  a  temporary 
basis  and  that  have  since  expired.  First, 
the  rule  implements  an  exempted 
fishery  for  vessels  fishing  for  monkfish 
and  dogfish  with  gillnet  gear  in  a 
portion  of  the  GOM/GB  Regulated  Mesh 
Area  as  described  §§  648.80(a)(12)  and 
(a)(13),  respectively.  When  fishing  for 
monkfish  under  this  exemption,  vessels 
are  subject  to  a  minimum  mesh  size  of 
10-inch  (25.4-cm)  diamond  mesh 
throughout  the  net,  and  a  fishing  season 
of  July  1  through  September  14.  When 
fishing  for  dogfish  under  this 
exemption,  vessels  are  subject  to  a 
minimum  mesh  size  of  6.5-inch  (16.5- 
cm)  diamond  mesh  throughout  the  net, 
and  a  fishing  season  of  July  1  through 
August  31. 


Second,  the  rule  implements  a  year- 
roimd  exempted  fishery  for  vessels 
fishing  for  monkfish  and  skate  (skate 
being  added  to  the  previous  temporary 
action)  with  gillnet  gear  in  a  portion  of 
the  SNE  Regulated  Mesh  Area  as 
described  under  §  648.80(b)(6).  Vessels 
fishing  for  monkfish  and  skate  imder 
this  exemption  are  subject  to  a 
minimum  mesh  size  of  10- inch  (25.4- 
cm)  diamond  mesh  throughout  the  net. 

Third,  the  rule  implements  an 
exempted  fishery  for  vessels  fishing  for 
dogfish  with  gillnet  gear  in  a  portion  of 
the  SNE  Regulated  Mesh  Area  as 
described  under  §  648.80(b)(7).  When 
fishing  for  dogfish  under  this 
exemption,  vessels  are  subject  to  a 
minimum  mesh  size  of  6-inch  (15.24- 
cm)  diamond  mesh  throughout  the  net, 
and  a  fishing  season  of  May  1  through 
October  31. 

To  clarify  how  DAS  are  actually 
recorded  when  a  vessel  is  fishing  under 
a  scallop  or  multispecies  DAS,  this  rule 
modifies  the  way  that  time  is  accrued  by 
counting  DAS  to  the  nearest  minute 
rather  than  to  the  nearest  hour  as 
described  under  §  648.53(e). 

Disapproved  Measure 

A  measure  that  would  have  provided 
an  alternative  method  for  tagging 
gillnets  is  disapproved.  The  alternative 
would  have  allowed  roundfish  gillnet 
tags  to  be  fastened  at  different  intervals, 
i.e.,  at  every  other  bridle  as  proposed  for 
flatfish  gillnets,  rather  than  fastened  to 
each  bridle  as  proposed  for  all  other 
roundfish  gillnets.  This  measure  is 
disapproved  because  it  would 


unnecessarily  complicate  enforcement 
of  the  gillnet  tagging  program. 

Abbreviated  Rulemakiiig 

NMFS  is  making  these  revisions  to  the 
regulations  under  the  framework 
abbreviated  rulemaking  procedure 
codified  at  50  CFR  part  648,  subpart  F. 
This  procedure  requires  the  Council, 
when  making  specifically  allowed 
adjustments  to  the  FMP.  to  develop  and 
analyze  the  actions  over  the  span  of  at 
least  twoJCoundl  meetings.  The  Council 
must  provide  the  public  with  advance 
notice  of  both  the  proposals  and  the 
analysis,  and  an  oppK)rtunity  to 
comment  on  them  prior  to  and  at  a 
second  Council  meeting.  Upon  review 
of  the  analysis  and  public  comment,  the 
Council  may  recommend  to  the 
Regional  Administrator  that  the 
measures  be  published  as  a  final  rule  if 
certain  conditions  are  met.  NMFS  may 
publish  the  measures  as  a  fin^  rule,  or 
as  a  proposed  rule  if  additional  public 
comment  is  needed. 

The  public  was  provided  the 
opportunity  to  express  opinions  at 
numerous  meetings  beginning  in  April 
1996.  The  following  list  indicates  the 
meetyigs  at  which  this  action,  or  parts 
of  this  action  were  on  the  agenda, 
discussed,  and  public  comment  was 
heard.  The  Council  formally  initiated 
the  framework  adjustment  for  parts  of 
this  action  at  its  November  1996 
meeting,  and  for  the  combined  action  at 
its  December  meeting.  The  final  meeting 
at  which  public  comments  were  heard 
was  the  January  29-30, 1997,  meeting. 


Date 


1996 


February  27-28 
April  11 


April  17-18  .... 

June  5-6 

June  11 

July  9  .._ 

July  17-18  ..... 

August  13 

August  21-22 
August  27  ...... 


September  9 

October  2-3 

October  28 

November  6-7 .... 

November  20 

December  11-12 
December  17 


1997 


January  7 

January  16 

January  29-30 . 


Mooting 


Council  „.. 

Groundfish 

Oversight  (OS). 

Councii  

Coundl  

GrouTKlfish  OS 
Groundfish  OS 

Council  

Groundfish  OS 

Council  

Groundfish  OS 


Location 


Cound 

Coundl -.. 

Groundfish  OS 

Council  ..~ 

Groundfish  OS 

Council  

GrourvlfishOS 


Groundfish  OS 

Council 

Cound  


Danvers.  MA. 
Pe^XKty.  MA. 

Danvers,  MA. 
Danvers,  MA. 
PortlanaME. 
Peabody.  MA. 
Peebody.  MA. 
Peabody,  MA. 
Dartvers,  MA. 
Woods  Hole, 

MA. 
Peabody,  MA. 
Danvers,  MA. 
Peabody,  MA. 
Portland.  ME. 
Peabody,  MA. 
Peabody,  MA. 
Woods  Hole, 


Peabody,  MA. 
Danvers,  MA. 
Danvers,  MA. 
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Documents  siunmarizing  the 
Council's  proposed  action,  and  the 
analysis  of  biological  and  economic 
impacts  of  this  and  alternative  actions 
were  available  for  public  review  5  days 
prior  to  the  Council's  final  January  29- 
30, 1997,  meeting,  as  is  required  under 
the  framework  adjustment  process. 
Also,  written  comments  were  accepted 
up  to  and  during  the  January  29-30, 
1997,  meeting. 

Conunents  and  Re«poiii«a 

Comment  1:  Approximately  75  letters, 
as  well  as  numerous  e-mails  and 
telephone  calls,  were  received  from 
members  of  conservation  organizations 
urging  that  measiues  necessary  to 
achieve  the  plan  objectives  in  fishing 
year  1997  be  developed  and 
implemented. 

Response:  It  is  anticipated  that 
Framework  20  will  achieve  the  plan 
objectives  in  fishing  year  1997,  taking 
into  consideration  the  combined  efiiect 
of  all  regulations,  events  and 
circumstances  that  contribute  to  fishing 
mortality.  The  framework  adjustment 
process  allows  the  Council  the  ability  to 
continually  monitor  the  progress  of  the 
plan  and  make  adjustments  as  necessary 
to  keep  the  plan  moving  in  the  direction 
of  its  stock-rebuilding  goals. 

Comment  2:  Numerous  comments 
from  members  of  the  fishing  industry 
were  received  asserting  that  additional 
DAS  reductions  would  be  economically 
disastrous.  Commenters  indicated  that 
since  plan  objectives  were  being  met  for 
some  stocks,  measures  should  be 
implemented  specific  to  those  stocks 
still  in  need  of  additional  protection. 

Response:  DAS  is  not  being  reduced 
further  than  what  was  already 
scheduled  for  fishing  year  1997. 
Framework  20  adopts  a  trip  limit  for 
COM  cod  to  specifically  reduce 
exploitation  rates  on  that  stock,  which 
remain  near  the  all-time  high.  It  is 
anticipated  that  exploitation  rates  on  the 
other  four  critical  stocks  will  be  below 
FMP  limits,  based  on  already  scheduled 
DAS  reductions  and  other  factors  that 
contribute  to  reducing  fishing  effort, 
such  as  the  haddock  trip  limit 
restrictions,  and  additional  gillnet  gear 
restrictions. 

Comment  3:  A  number  of  inshore, 
small-boat  fishers  objected  to  the 
Council's  consideration  of  area  closures 
to  protect  COM  cod.  They  argued  that 
the  closiues  were  unfair,  because  small 
boats  do  not  have  the  option  of  fishing 
oCEshore  when  their  grounds  are  closed, 
while  larger  boats  are  able  to  fish 
elsewhere.  They  also  stated  that  effort 
displaced  by  the  closiues  would 
concentrate  inshore  efiort.  severely 


damaging  inshore  fisheries  and 
increasing  gear  conflicts. 

Response:  The  Council  rejected  area 
closure  alternatives  and  instead  adopted 
a  trip  limit  for  COM  cod  that  applies  in 
the  same  manner  to  all  vessels.  "The  trip 
limit  proposal  is  also  designed  to 
accommodate  offshore  trips  by 
increasing  the  allowance  on  trips  of  five 
or  more  days.  The  Coast  Guard 
indicated  to  the  Council  that  it  would 
have  difficulty  enforcing  another  large 
area  closure  with  current  enforcement 
resources. 

Comment  4:  A  number  of  industry 
members  from  Cape  Cod.  Gloucester, 
and  New  Bedford  objected  to  the 
Council's  consideration  of  an  extension 
of  Area  I  to  offset  an  increase  in  the 
haddock  landing  limit.  They  argued  that 
the  closure  would  eliminate  a  flatfish 
ground  important  to  them,  while  they 
would  not  benefit  from  the  increased 
haddock,  since  they  do  not  fish  for 
haddock. 

Response:  The  Council  rejected  the 
Area  I  closure  extension,  and  instead, 
developed  a  daily  haddock  landing 
limit,  off-setting  it  with  a  reduction  in 
the  target  haddock  TAC  (1,150  mt),  at 
which  time  the  1,000  lb  (453.6  kg) 
would  be  reinstated. 

Comment  5:  Two  letters  were  received 
from  fishers  as  well  as  several  verbal 
comments  opposing  trip  limits  on  the 
basis  that  they  would  result  in  discards 
or  illegal  landings.  These  commenters 
also  objected  to  the  Coiuicil's  decision 
to  include  trip  limits  at  its  January  16th 
meeting  because  they  felt  the  public  had 
inadequate  notice. 

Response:  The  cod  trip  limit  was 
designed  to  allow  vessels  to  land  cod  in 
excess  of  the  daily  limit,  avoiding 
discards.  The  measure  also  counts  the 
landings  against  the  DAS  allocation  at 
the  trip  limit  rate,  to  meet  the 
conservation  goals.  The  haddock  trip 
limit  is  not  expected  to  create  a  discard 
problem  because  most  trips  currently  do 
not  catch  the  limit.  Further,  it  will 
alleviate  a  discard  problem  that 
occasionally  exists  on  of&hore  trips  that 
encounter  a  concentration  of  haddock 
while  fishing  for  other  species. 
Increasing  the  haddock  landing  limit 
will  allow  a  vessel  to  land  more 
haddock  than  under  ciurent  rules,  while 
not  creating  an  incentive  to  direct  effort 
on  haddock.  NMFS  recognizes  that  there 
may  be  potential  enforcement  problems 
in  insuring  adherence  to  the  trip  limits 
on  6od  and  haddock.  The  Council  has 
acknowledged  this  and  is  committed  to 
reviewing  the  efficiency  of  these 
measures  in  the  near  future  to  determine 
whether  adjustments  should  be  made. 

Regarding  adequacy  of  public  notice, 
the  draft  framework  document 


containing  the  description  of  measures 
and  analysis,  including  the  trip  limits 
was  available  for  public  comment  one 
week  prior  to  the  final  framework 
meeting  on  January  29-30, 1997. 

Comment  6:  An  offshore  gillnet  fisher 
stated  that  the  Council's  trip  limit 
proposals  would  force  offshore  boats  to 
fish  inshore.  He  proposed  a  system  that 
would  require  a  vessel  to  declare  into 
either  an  inshore  or  offshore  gillnet 
category. 

Response:  To  address  the  need  to 
reduce  fishing  mortality  on  COM  cod, 
this  rule  implements  a  trip  limit  for 
vessels  fishing  in  the  COM,  i.e.,  north  of 
42''00'  N.  lat.  and  provides  an 
exemption  for  vessels  fishing  for  cod 
south  of  this  line.  The  Council  did  not 
adopt  the  alternative  suggested  by  the 
commenter  because  it  was  not  provided 
to  the  Council  early  enough  to  be 
analyzed  and  discussed  in  the 
framework  document. 

Comment  7:  Council  members  and  the 
public  raised  concerns  about  how  the 
per-day  limit  on  cod  would  be 
implemented. 

Response:  These  concerns  were  noted 
by  the  Council  and  NMFS  at  the  last 
Council  meeting,  January  29-30,  1997, 
before  submission  of  Framework  20  to 
NMFS.  Council  members.  Council  staff, 
and  NMFS  communicated  to  ensure  that 
Council  intent  as  expressed  at  Council 
meetings  was  reflected  in  regulatory 
measures. 

Adherence  to  Framework  Procedure 
Requirements 

The  Council  considered  public 
comment  prior  to  making  its 
recommendation  to  the  Regional 
Administrator  under  the  provisions  for 
abbreviated  rulemaking  in  this  FMP. 
The  Council  requested  publication  of 
these  management  measures  as  a  final 
rule  after  considering  the  required 
factors  stipulated  under  the  framework 
measures  in  the  FMP,  50  CFR  648.90, 
and  has  provided  supporting  analyses 
for  each  factor  considered. 

At  the  final  Council  meeting  on  this 
framework  action,  there  were  conflicting 
interpretations  of  how  the  cod  trip  limit 
would  be  implemented.  For  example, 
the  procedure  for  how  the  cod  trip  limit 
would  be  administered  for  vessels  that 
land  cod  based  on  "part  of  a  day" 
fishing  and  the  procedure  for  dealing 
with  landings  of  trips  that  exceed  the 
cod  trip  limit  were  not  explicitly 
resolved.  Thus  NMFS  is  publishing  this 
action  as  an  interim  final  rule  to  provide 
the  public  an  additional  opportunity  to 
comment  on  this  action,  particularly 
how  the  cod  trip  limit  will  be 
implemented.  Comments  on  this  rule 
are  invited  and  must  be  received 


through  May  1, 1997.  The  Regional 
Administrator  will  review  all  comments 
received  and,  if  the  comments  warrant, 
will  take  further  action  when 
promulgating  a  final  rule. 

Giaanfication 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  finds  there  is 
good  cause  to  waive  prior  notice  and 
opportunity  for  public  comment  under 
5  U.S.C  553(b)(B).  Public  meetings  held 
by  the  Council  to  discuss  the 
management  measures  implemented  by 
this  rule  provided  adequate  prior  notice 
and  an  opportunity  for  public  comment 
to  be  heard  and  considered;  therefore, 
further  notice  and  opportimity  to 
comment  before  this  rule  is  effective,  is 
uimecessary.  However,  as  discussed 
above,  NMFS  is  requesting  comments 
prior  to  finalizing  this  rule. 

Because  a  general  notice  of  proposed 
rulemaking  is  not  required  to  be 
published  for  this  rule  by  5  U.S.C.  553 
or  by  any  other  law,  this  rule  is  exempt 
from  the  requirement  to  prepare  an 
initial  or  final  regulatory  flexibility 
analysis  under  the  Regiilatory 
Flexibility  Act  As  such,  none  has  been 
prepared.  The  primary  intent  for  this 
action  is  to  achieve  the  conservation 
goals  established  by  Amendment  7  to 
the  FMP,  while  mitigating  its  economic 
impacts;  and  to  incorporate  several 
other  Goimcil  actions  that  would 
otherwise  have  been  submitted  as 
se{>arate  frameworks.  These  actions  as 
well  as  the  seasonal  increase  in  the 
haddock  trip  limit  for  1997  mitigate 
some  impacts  of  Amendment  7  by 
establishing  exemptions  from  certain 
provisions,  while  not  compromising 
reduction  of  effort  objectives  for 
regulated  species  in  the  Northeast 
multispecies  fishery. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failiu«  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  rule  contains  seven  new 
collections  of  information  requirements. 
The  collection  of  this  information  was 
submitted  to  OMB  for  emergency 
processing,  as  announced  in  a  notice 
that  was  published  in  the  Federal 
Register  on  March  12,  1997  (62  FR 
11415).  The  coUection-of-information 
requirements  have  been  approved  under 
OMB  control  number  0648-0202  and 


the  estimated  response  times  are  as 
follows: 

1.  Declaration  into  the  Trip  or  Day 
Gillnet  vessel  category  and  request  for 
initial  gillnet  tags  v^ill  require  written 
declaration  (5  minutes/response). 

2.  Request  for  additional  tags  will 
require  written  declaration  (2  minutes/ 
response). 

3.  Notification  of  lost  tags  and  request 
for  replacement  tags  will  require  written 
response  (2  minutes/response). 

4.  Attachment  of  tags  to  gillnet  gear 
will  require  additional  biuden  (1    ' 
minute/response). 

5.  Declaration  of  120  days  out  of  the 
gillnet  fishery  in  minimum  blocks  of  7 
days  will  require  vessel  notification  (3 
minutes/response). 

6.  Reporting  of  cod  catch  on  board  or 
off-loaded  for  vessels  fishing  north  of 
42''00'  N.  lat  will  require  vessel 
notification  (3  minutes/response). 

7.  Declaration  that  a  vessel  will  fish 
south  of  42°00'  N.  lat  while  fishing 
under  a  NE  multispecies  DAS  virill 
require  vessel  notification  (2  minutes/ 
per  response). 

This  rule  also  restates  preexisting 
information  requirements  that  had  been 
approved  by  OMB  under  the  PRA  and 
that  are  needed  for  the  implementation 
of  Framework  Adjustment  20.  These 
preexisting  information  requirements 
were  approved  under  OMB  control 
number  0648-0202.  Their  estimated 
response  times  are  as  follows: 

1.  Requirement  to  provide  a  vendor 
installation  receipt  with  a  permit 
application  if  the  applicant  opts  to  use 
a  VTS  (2  minutes/response). 

2.  Call-in  requirement  for  vessels 
under  a  DAS  upon  retiun  to  port  (2 
minutes/response). 

3.  Call-in  requirement  for  vessels 
subject  to  the  spawning  season 
restriction  (2  minutes/response). 

The  estimated  response  time  includes 
the  time  needed  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  coilection-of-information. 
Public  conunent  is  sought  regarding: 
Whether  this  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  the  accuracy  of  the  burden 
estimate;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  any  of  these  burden  estimates 
or  any  other  aspect  of  the  coUection-of- 


information  to  NMFS  and  OMB  (see 
ADDRESSES). 

List  of  Subjects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  aiul 
recordkeeping  requirements. 

Dated:  March  26, 1997. 
RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  hiarine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  Chapter  IX  and  50 
CFR  Chapter  VI  are  amended  as  follows: 

15  CFR  CHAPTER  IX 

PART  902— MOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT; 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Anthority:  44  U.S.C  3501  et  seq. 

2.  In  §  902.1,  paragraph  (b),  the  table 
is  amended  by  adding  in  the  left  column 
under  50  CFR,  the  entry  "648.86",  and 
in  the  right  column,  in  the 
corresponding  position,  the  control 
number  "-0202". 

50  CFR,  CHAPTER  VI 

PART  648— RSHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

3.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

ADthority:  16  U.S.C.  1801  et  seq. 

4.  hi  §648.2,  the  definition  for 
"Day(s)-at-Sea  (DAS)"  is  revised,  and 
the  definitions  for  "Flatfish  gillnets" 
and  "Roundfish  gillnets"  are  added,  in 
alphabetical  order,  to  read  as  follows: 

f648^    Deftnitions. 

***** 

Day(s)-at-Sea  (DAS),  with  respect  to 
the  NE  multispecies  and  scallop 
fisheries,  except  as  described  in 
§648.82(j)(l)(iv),  means  the  24-hour 
periods  of  time  during  which  a  fishing 
vessel  is  absent  from  port  in  which  the 
vessel  intends  to  fish  for,  possess  or 
land,  or  fishes  for,  possesses,  or  lands 
regulated  species  or  scallops. 
•        •        •        *        • 

Flatfish  gillnets  means  gillnets  that 
are  either  constructed  widi  no  floats  on 
the  float  line,  or  that  are  constructed 
vdth  floats  on  the  float  line  and  that 
have  tie-down  twine  between  the  float 
line  and  the  lead  line  not  more  than  48 
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inches  (18.90  cm)  in  length  and  spaced 
not  more  than  15  feet  (4.57  m)  apart. 

•  •        •        •        • 

Roundfish  gillnets  means  gillnets  that 
are  constructed  with  floats  on  the  float 
line  and  that  have  no  tie-down  twine 
between  the  float  line  and  the  lead  line. 

•  •        •        •        • 

5.  In  §648.4.  paragraph  (c)(2Kiii)  is 
revised  to  read  as  follows: 


f  648.4    VmmI  permits. 

•  •        •        •        • 

(c)*  •  • 

(2)*  •  • 

(iii)  An  application  for  a  limited 
access  multispecies  permit  must  also 
contain  the  following  information: 

(A)  If  applying  for  a  limited  access 
multispecies  Combination  Vessel  permit 
or  Individual  DAS  category  permit,  or  if 
opting  to  use  a  VTS,  a  copy  of  the 
vendor  installation  receipt  from  a 
hfMFS-approved  VTS  vendor  as 
described  in  §  648.9. 

(B)  For  vessels  fishing  for  NE 
multispecies  with  gillnet  gear,  with  the 
exception  of  vessels  under  the  Small 
Vessel  permit  category,  an  annual 
declaration  as  either  a  Day  or  Trip 
gillnet  vessel  designation  as  described 
in  §  648.80(j).  Vessel  owners  electing  a 
Day  giUnet  designation  must  indicate 
the  niunber  of  gillnet  tags  that  they  are 
requesting  and  must  include  a  check  for 
the  cost  of  the  tags.  A  pwrmit  holder 
letter  will  be  sent  to  all  eligible  gillnet 
vessels  informing  them  of  the  costs 
associated  with  this  tagging  requirement 
and  directions  for  obtaining  tags.  Once 

a  vessel  owner  has  elected  this 
designation,  he/she  may  not  change  the 
designation  or  fish  under  the  other 
gillnet  category  for  the  remainder  of  the 
fishing  year.  Incomplete  applications,  as 
described  in  paragraph  (e)  of  this 
section,  will  be  considered  incomplete 
for  the  purpose  of  obtaining 
authorization  to  fish  in  the  NE 
multispecies  gillnet  fishery  and  will  be 
processed  without  a  gillnet 
authorization. 

•  •        •        •        * 

6.  In  §648.10.  paragraphs  (c)(3)  and  (f) 
are  revised  to  read  as  follows: 

1648.10    DAS  NoOTcalion  Requirements, 

•  •        •        •        • 

(c)*  •  • 

(3)  At  the  end  of  a  vessel's  trip,  upon 
its  return  to  port,  the  vessel  owner  or 
owner's  representative  must  call  the 
Regional  Administrator  and  notify  him/ 
her  that  the  trip  has  ended  by  providing 
the  following  information:  Owner  and 
caller  name  and  phone  number,  vessel 
name,  port  of  landing  and  permit 
ninnber,  and  that  the  vessel  has  ended 


a  trip.  A  DAS  ends  when  the  call  has 
been  received  and  confirmation  has 
been  given  by  the  Regional 
Administrator. 

•        •        •        •        * 

(f)  Additional  NE  multispecies  call-in 
requirements. — (1)  Spawning  season 
call-in.  With  the  exception  of  vessels 
issued  a  valid  Small  Vessel  category 
permit,  vessels  subject  to  the  spawning 
season  restriction  described  in  §  648.82 
must  notify  the  Regional  Administrator 
of  the  commencement  date  of  their  20- 
day  period  out  of  the  NE  multispecies 
fishery  through  either  the  VTS  system  or 
by  calling  and  providing  the  following 
information:  Vessel  name  and  permit 
number,  owner  and  caller  name  and 
phone  number  and  the  commencement 
date  of  the  20-day  period. 

(2)  Gillnet  call-in.  Vessels  subject  to 
the  gillnet  restriction  described  in 
§648.82(j)(l)(iii)  must  notify  the 
Regional  Administrator  of  the 
commencement  date  of  their  time  out  of 
the  NE  multispecies  gillnet  fishery  using 
the  procedure  described  in  paragraph 
(f)(1)  of  this  section. 

7.  In  §648.14,  paragraphs  {a)(43),  (b), 
(c)(1),  and  (c)(7)  are  revised,  and 
paragraphs  (c)  (11)  through  (19)  are 
added  to  read  as  follows: 

§648.14    ProDibitions. 

(a)*   •   • 

(43)  Violate  any  of  the  provisions  of 
§  648.80(a)(4),  the  Cultivator  Shoals 
whiting  fishery  exemption  area;  (a)(S), 
the  Stellwagen  Bank/Jefferys  Ledge  (SB/ 
JL)  juvenile  protection  area;  (a)(8).  Small 
Mesh  Area  1/Small  Mesh  Aiea  2;  (a)(9), 
the  Nantucket  Shoals  dogfish  fishery 
exemption  area;  (a)(ll).  the  Nantucket 
Shoals  mussel  and  sea  urchin  dredge 
exemption  area;  (a)(12),  the  GOM/GB 
monkfish  gillnet  exemption  area;  (a)(13), 
the  GOM/GB  dogfish  gillnet  exemption 
area;  (b)(3)  exemptions  (small  mesh); 
(b)(5),  the  SNE  monkfish  and  skate  trawl 
exemption  area;  (b)(6),  the  SNE 
monkfish  and  skate  gillnet  exemption 
area;  (b)(7).  the  SNE  dogfish  gillnet 
exemption  area;  or  (b)(8),  the  SNE 
mussel  and  sea  urchin  dredge 
exemption.  A  violation  of  any  of  these 
paragraphs  is  a  separate  violation. 

(b)  In  addition  to  the  general 
prohibitions  specified  in  §600.725  of 
this  chapter  and  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  holding  a 
multispecies  permit,  issued  an 
operator's  permit,  or  issued  a  letter 
under  §648.4(a)(l)(i)(H)(3),  to  land,  or 
possess  on  board  a  vessel,  more  than  the 
possession  or  landing  limits  specified  in 
§  648.86(a)  and  (c),  or  to  violate  any  of 
the  other  provisions  of  §  648.86. 


(c)*   •  • 

(I)  Fish  for,  possess  at  any  time 
during  a  trip,  or  land  per  trip  more  than 
the  possession  limit  of  regulated  species 
specified  in  §  648.86(d)  after  using  up 
the  vessel's  annual  DAS  allocation  or 
when  not  participating  in  the  DAS 
program  purauant  to  §  648.82,  unless 
otherwise  exempted  under 
§648.82(b)(3)  or  §648.89. 

•  •        •        •        • 

(7)  Possess  or  land  per  trip  more  than 
the  possession  or  landing  limits 
siiecified  under  §  648.86  (a)  or  (c),  and 
§  648.82(b)(3],  if  Uie  vessel  has  been 
issued  a  limited  access  multispecies 
permit. 

•  *        *        *        • 

(II)  If  the  vessel  has  been  issued  a 
limited  access  multispecies  permit  and 
fishes  under  a  multispecies  DAS,  fail  to 
comply  with  gillnet  requirements  and 
restrictions  specified  in  §648.82(j). 

(12)  If  the  vessel  has  been  issued  a 
Day  gillnet  category  designation,  fail  to 
comply  with  the  restrictions  and 
requirements  specified  in  §648.82(j)(l). 

(13)  If  the  vessel  has  been  issued  a 
Day  gillnet  category  designation,  fail  to 
remove  gillnet  gear  from  the  water  as 
described  in  §  648.82(g)  and 
§648.82(j)(l)(iv). 

(14)  Fail  to  produce  or,  cause  to  be 
produced,  gillnet  tags  when  requested 
by  an  authorized  officer. 

(15)  Produce,  or  cause  to  be  produced, 
gillnet  tags  required  imder  §648.82(j)(l) 
without  the  written  confirmation  from 
the  Regional  Administrator  described  in 
§648.82(j)(l)(ii). 

(16)  Tag  a  gillnet  or  use  a  gillnet  tag 
that  has  been  reported  lost,  missing, 
destroyed,  or  issued  to  another  vessel. 

(17)  Sell,  transfer,  or  give  away  gillnet 
tags  that  have  been  reported  lost, 
missing,  destroyed,  or  issued  to  another 
vessel. 

(18)  If  the  vessel  has  been  issued  a 
Trip  gillnet  category  designation,  fail  to 
comply  with  the  restrictions  and 
requirements  specified  in  §  648.82(j)(2). 

(19)  Fail  to  comply  with  the 
exemption  specifications  as  described  in 
§  648.86(c)(2). 

•  •        •        •        • 

8.  In  §648.53,  paragraph  (e)  is  revised 
to  read  as  follows* 

f  648.53    DAS  allocations. 

•  •         •         •         • 

(e)  Accrual  of  DAS.  DAS  shall  accrue 
to  the  nearest  minute. 

•  •        •        *        • 

9.  In  §  648.80,  paragraphs  (a)(2)(iii), 
(a)(3)(i),  (b)(2)(iii),  and  lh)(5)  are  revised, 
and  paragraphs  (a)(ll),  (a)(12),  (a)(13) 
and  (b)(6]  through  (b)(8)  are  added  to 
read  as  follows: 
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S648J0    Ragulalad  mseh  areas  and 
restrictions  on  gaar  and  methods  of  Ashing. 

(a)*  •  • 

(2)*  •  • 

(iii)  Other  restrictions  and 
exemptions.  Vessels  are  prohibited  from 
fishing  in  the  GOM/GB  Regulated  Mesh 
Area  except  if  fishing  with  exempted 
gear  (as  defined  under  this  part)  or 
under  the  exemptions  specified  in 
paragraphs  (a)(3),  (a)(4),  {a)(6),  (a)(8) 
through  (a)(13),  (d),  (e),  (h).  and  (i)  of 
this  section,  if  fishing  under  a  NE 
multispecies  DAS,  if  fishing  under  the 
scallop  state  waters  exemptions 
specified  in  §648.54  and  (a)(10)  of  this 
section,  or  if  fishing  piusuant  to  a  NE 
multispecies  open  access  Charter/Party 
or  Handgear  permit.  Any  gear  on  a 
vessel,  or  used  by  a  vessel,  in  this  area 
must  be  authorized  under  one  of  these 
exemptions  or  must  be  stowed  as 
specified  in  §  648.81(e). 

(3)*  •  • 

(i)  Restrictions  on  fishing  for, 
possessing,  or  landing  fish  other  than 
shrimp.  A  vessel  fishing  in  the  northern 
shrimp  fishery  described  in  this  section 
under  this  exemption  may  not  fish  for, 
possess  on  board,  or  land  any  species  of 
fish  other  than  shrimp,  except  for  the 
following,  with  the  restrictions  noted,  as 
allowable  bycatch  species:  Longhom 
sculpin;  silver  hake — up  to  an  amount 
equal  to  the  total  weight  of  shrimp 
landed;  and  American  lobster — up  to  10 
percent,  by  weight,  of  all  other  species 
on  board,  or  200  lobsters  (whichever  is 
less). 


lines  connecting  the  following  points  in 
the  order  stated: 


N.Lat. 

W.Long. 

41*35' 

Totxy 

42*49.5' 

/onxr 

42*49.5' 

69*40' 

43*12' 

69*00' 

(») 

Qstxr 

(11)  Nantucket  Shoals  Mussel  and  Sea 
Urchin  Dredge  Exemption  Area.  A 
vessel  may  fish  with  a  dredge  in  the 
Nantucket  Shoals  Mussel  and  Sea 
Urchin  Dredge  Exemption  Area, 
provided  that  any  dredge  on  board  the 
vessel  does  not  exceed  8  feet  (2.44  m) 

in  width,  and  the  vessel  does  not  fish 
for,  harvest,  possess,  or  land  any  species 
of  fish  other  than  mussels  and  sea 
urchins.  The  area  coordinates  of  the 
Nantucket  Shoals  Mussel  and  Sea 
Urchin  Dredge  Exemption  Area  are  the 
same  coordinates  as  those  of  the 
Nantucket  Shoals  Dogfish  Fishery 
Exemption  Area  specified  under 
paragraph  (a)(9)  of  this  section. 

(12)  GOM/GB  Monkfish  Gillnet 
Exemption.  A  vessel  may  fish  with 
gillnets  in  the  GOM/GB  Dogfish  and 
Monkfish  Gillnet  Fishery  Exemption 
Area  when  not  under  a  NE  multispecies 
DAS  if  the  vessel  complies  Mdth  the 
requirements  specified  in  paragraph 
(a)(12)(i)  of  this  section.  The  GOM/GB 
Dogfish  and  Monkfish  Gillnet  Fishery 
Exemption  Area  is  defined  by  straight 


(I)  due  north  to  Maine  shoreline. 

(i)  Requirements.  (A)  A  vessel  fishing 
under  this  exemption  may  not  fish  for, 
possess  on  board,  or  land  any  species  of 
fish  other  than  monkfish,  or  lobsters  in 
an  amount  not  to  exceed  10  percent  by 
weight  of  the  total  catch  on  board,  or 
200  lobsters  (whichever  is  less). 

(B)  All  gillnets  must  have  a  minimum 
mesh  size  of  10  inches  (25.4  cm) 
diamond  mesh  throughout  the  net 

(C)  Fishing  is  confined  to  July  1 
through  September  14. 

[13]  GOM/GB  Dogfish  Gillnet 
Exemption.  A  vessel  may  fish  with 
gilhiets  in  the  GOM/GB  Dogfish  and 
monkfish  gillnet  fishery  exemption  area 
when  not  under  a  NE  multispecies  DAS 
if  the  vessel  complies  with  the 
requirements  specified  in  paragraph 
(a)(13)(i)  of  this  section.  The  area 
coordinates  of  the  GOM/GB  Dogfish  and 
Monkfish  Gillnet  Fishery  Exemption 
Area  are  specified  in  p£u«graph  (a)(ll) 
of  this  section. 

(i)  Requirements.  (A)  A  vessel  fishing 
under  this  exemption  may  not  fish  for, 
possess  on  board,  or  land  any  species  of 
fish  other  than  dogfish,  or  lobsters  in  an 
amount  not  to  exceed  10  percent  by 
weight  of  the  total  catch  on  board,  or 
200  lobsters  (whichever  is  less). 

(B)  All  gillnets  must  have  a  minimum 
mesh  size  of  6.5  inches  (16.5  cm) 
diamond  mesh  throughout  the  net 

(C)  Fishing  is  confined  to  July  1 
through  August  31. 

(b)^*  • 

(2)*  •  • 

(iii)  Other  restrictions  and 
exemptions.  Vessels  are  prohibited  from 
fishing  in  the  SNE  Regulated  Mesh  Area 
except  if  fishing  with  exempted  gear  (as 
defined  under  this  part)  or  under  the 
exemptions  specified  in  paragraphs 
(b)(3),  (b)(5)  through  (8).  (c),  (e),  (h),  and 
(i)  of  this  section,  if  fishing  under  a  NE 
multispecies  DAS,  if  fishing  imder  the 
scallop  state  waters  exemption  specified 
in  §  648.54,  or  if  fishing  pursuant  to  a 
NE  multispecies  open  access  Charter/ 
Party  or  Handgear  permit.  Any  gear  on 
a  vessel,  or  used  by  a  vessel,  in  this  area 
must  be  authorized  under  one  of  these 
exemptions  or  must  be  stowed  as 
specified  in  §  648.81(e). 
•        •        *        •        • 

(5)  SNE  Monkfish  and  Skate  Trawl 
Exemption  Area.  A  vessel  may  fish  with 


trawl  gear  in  the  SNE  Monkfish  and 
Skate  Trawl  Fishery  Exemption  Area 
when  not  operating  under  a  NE 
multispecies  DAS  if  the  vessel  complies 
with  the  requirements  specified  in 
paragraph  (b)(5)(i)  of  this  section.  The 
SNE  Monkfish  and  Skate  Trawl  Fishery 
Exemption  Area  is  defined  as  the  area 
bounded  on  the  north  by  a  line 
extending  eastward  along  40*1^  N.  lat, 
and  boiuided  on  the  west  by  the  eastern 
boundary  of  the  Mid- Atlantic  Regulated 
Mesh  Area. 

(i)  Requirements.  (A)  A  vessel  fishing 
under  this  exemption  may  only  fish  for, 
possess  on  board,  or  land  monkfish, 
skates,  and  the  bycatch  species  and 
amoimts  specifieid  in  paragraph  (b)(3)  of 
this  section. 

(B)  All  trawl  nets  must  have  a 
minimum  mesh  size  of  8-inches  (20.3- 
cm)  square  or  diamond  mesh 
-throughout  the  codend  for  at  least  45 
continuous  meshes  forward  of  the 
terminus  of  the  net 

(6)  SNE  Monkfish  and  Skate  Gillnet 
Exemption  Area.  A  vessel  may  fish  with 
gillnet  gear  in  the  SNE  Monkfish  and 
Skate  Gillnet  Fishery  Exemption  Area 
when  not  operating  under  a  NE 
multispecies  DAS  if  the  vessel  complies 
with  the  requirements  specified  in 
paragraph  (b)(6)(i)  of  this  section.  The 
SNE  Monkfish  and  Skate  Gilhiet  Fishery 
Exemption  Area  is  defined  by  a  line 
running  from  the  Massachusetts 
shoreline  at  41*35'  N.  lat.  and  70*00'  W. 
long,  south  to  its  intersection  with  the 
outer  boundary  of  the  EEZ, 
southwesterly-along  the  outer  boundary 
of  the  EEZ,  and  boimded  on  the  west  by 
the  eastern  boundary  of  the  Mid- 
Atiantic  Regulated  Mesh  Area. 

(i)  Requirements.  (A)  A  vessel  fishing 
under  this  exemption  may  only  fish  for, 
possess  on  board,  or  land  monkfish, 
skates,  and  the  bycatch  species  and 
amounts  specified  in  paragraph  (bK3)  of 
this  section. 

(B)  All  gillnets  must  have  a  minimum 
mesh  size  of  10  inch  (25.4  cm)  diamond 
mesh  throughout  the  net 

(C)  All  nets  with  a  mesh  size  smaller 
than  the  minimiim  mesh  size  specified 
in  paragraph  (b)(6)(i)(B)  of  this  section 
must  be  stowed  as  specified  in 

§  648.81(e)(4). 

(7)  SNE  Dogfish  Gillnet  Exemption 
Area.  A  gillnet  vessel  may  fish  in  the 
SNE  Dogfish  Gillnet  Fishery  Exemption 
Area  when  not  operating  under  a  NE 
multispecies  DAS  if  the  vessel  complies 
with  the  requirements  specified  in 
paragraph  (b)(7)(i)  of  this  section.  The 
SNE  Dogfish  Gillnet  Fishery  Exemption 
Area  is  defined  by  a  line  running  from 
the  Massachusetts  shoreline  at  41*^35'  N. 
lat.  and  70*00'  W.  long,  south  to  its 
intersection  with  the  outer  boundary  of 
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the  EEZ,  southwesterly  along  the  outer 
boundary  of  the  EEZ,  and  bounded  on 
the  west  by  the  eastern  boundary  of  the 
Mid-Atlantic  Regulated  Mesh  Area. 

(i)  Requirements.  (A)  A  vessel  fishing 
under  this  exemption  may  only  fish  for, 
possess  on  board,  or  land  dogfish  and 
the  bycatch  species  and  amounts 
specified  in  paragraph  (b)(3)  of  this 
section. 

(B)  All  gillnets  must  have  a  minimum 
mesh  size  of  6-inches  (15.24-cm) 
diamond  mesh  throughout  the  net    , 

(C)  Fishing  is  confiuned  to  May  1 
through  October  31. 

(8)  SNE  Mussel  and  Sea  Urchin 
Dredge  Exemption.  A  vessel  may  fish 
with  a  dredge  in  the  SNE  Regulated 
Mesh  Area,  provided  that  any  dredge  on 
board  the  vessel  does  not  exceed  8  feet 
(2.44  m)  in  width,  and  the  vessel  does 
not  fish  for,  harvest,  possess,  or  land 
any  species  of  fish  other  than  mussels 
and  sea  urchins. 


10.  In  §  648.81.  in  paragraph  (e)  the 
introductory  text  is  removed  as  follows: 

1648.81    CtoMdAfMS. 

•  •         •         •         • 

(e)  Gear  stowage  requirements. 

•  •        *        *        « 

11.  In  §648.82,  paragraph  (g)  is 
revised  and  paragraph  (j)  is  added  to 
read  as  follows: 

f  648.82    Effort-contrdI  program  for  Hmttad 


(g)  Spawning  season  restrictions.  A 
vessel  issued  a  valid  Small  Vessel 
permit  under  paragraph  (b)(3)  of  this 
section  may  not  fish  for,  possess,  or  land 
regulated  species  bora  March  1  through 
March  20  of  each  year.  Any  other  vessel 
issued  a  limited  access  multispecies 
permit  must  declare  out  and  be  out  of 
the  regulated  ME  multispecies  fishery 
for  a  20-day  period  between  March  1 
and  May  31  of  each  calendar  year  using 
the  notification  requirements  specified 
in  §  648.10.  A  vessel  fishing  under  a  Day 
gillnet  category  designation  is 
prohibited  from  fishing  with  non- 
exempted  gillnet  gear  during  its 
declared  20-day  spawning  block,  unless 
the  vessel  is  fishing  in  an  exempted 
fishery  as  described  in  §648.80.  If  a 
vessel  owner  has  not  declared  and  been 
out  for  a  20-day  period  between  March 
1  and  May  31  of  each  calendar  year  on 
or  before  May  12  of  each  year,  the  vessel 
is  prohibited  from  fishing  for, 
possessing  or  landing  any  regulated 
species  during  the  period  May  12 
through  May  31.  inclusive.  If  a  vessel 
has  taken  a  spawning  season  20-day 
block  out  of  the  NE  multispecies  fishery 
during  May  1996,  it  is  not  required  to 


take  a  20-day  block  out  of  the  NE 
multispecies  fishery  in  1997.  Begiiming 
)anuary  1,  1998,  any  such  vessel  must 
comply  with  the  spawning  season 
restriction  specified  in  this  pari. 
•        *        *        *         * 

(j)  Gillnet  restrictions.  Vessels  issued 
a  limited  access  NE  multispecies  permit 
fishing  under  a  multispecies  DAS  with 
gillnet  gear  must  obtain  an  annual 
designation  as  either  a  Day  gillnet  or 
Trip  gillnet  vessel  as  described  in 
§648.4(c)(2)(iii)(B). 

(1)  Day  gillnet  vessels.  A  Day  gillnet 
vessel  fishing  with  gillnet  gear  under  a 
multispecies  DAS  is  not  required  to 
remove  gillnet  gear  from  the  water  upon 
returning  to  the  dock  and  calling-out  of 
the  DAS  program,  provided: 

(i)  Number  and  size  of  nets.  Vessels 
may  not  fish  with,  haul,  possess,  or 
deploy  more  than  80  roundfish  gillnets 
or  160  flatfish  gillnets.  Vessels  may  fish 
any  combination  of  roundfish  and 
flatfish  gillnets,  up  to  160  nets,  provided 
that  the  number  of  roundfish  and 
flatfish  gillnets  does  not  exceed  the 
limitations  specified  in  this 
subparagraph,  and  the  nets  are  tagged  in 
accordance  with  paragraph  (j)(l)(ii)  of 
this  section.  Nets  may  not  be  longer 
than  300  ft  (91.44  m),  or  50  fathoms,  in 
length. 

(ii)  Tagging  requirements.  Beginning 
)une  1, 1997,  all  roundfish  gillnets 
fished,  hauled,  possessed,  or  deployed 
must  have  two  tags  per  net,  with  one  tag 
secured  to  each  bridle  of  every  net 
within  a  string  of  nets  and  all  flatfish 
gillnets  fished,  hauled,  possessed,  or 
deployed  must  have  one  tag  per  net, 
with  one  tag  secured  to  every  other 
bridle  of  every  net  within  a  string  of 
nets.  Tags  must  be  obtained  as  described 
in  §648.4(c)(2)(iii)  and  vessels  must 
have  on  board  written  confirmation 
issued  by  the  Regional  Administrator, 
indicating  that  the  vessel  is  a  Day  gillnet 
vessel.  The  vessel  operator  must 
produce  all  net  tags  upon  request  by  an 
authorized  officer. 

(iii)  All  gillnet  gear  is  brought  to  port 
prior  to  the  vessel  fishing  in  an 
exempted  fishery. 

(iv)  Declaration  of  time  out  of  the 
gillnet  fishery.  (A)  During  each  fishing 
year,  vessels  must  declare,  and  take,  a 
total  of  120  days  out  of  the  multispecies 
gillnet  fishery.  Each  period  of  time 
declared  and  taken  must  be  a  minimum 
of  7  consecutive  days.  At  least  21  days 
of  this  time  must  be  taken  between  June 
1  and  September  30  of  each  fishing  year. 
The  spawning  season  time  out  period 
required  by  §  648.82(g)  will  be  credited 
toward  the  120  days  time  out  of  the 
multispecies  gillnet  fishery.  If  a  vessel 
owner  has  not  declared  and  taken,  any 


or  all  of  the  remaining  periods  of  time 
required  by  the  last  possible  date  to 
meet  these  requirements,  the  vessel  is 
prohibited  from  fishing  for,  possessing, 
or  landing  regulated  multispecies 
harvested  with  gillnet  gear,  or  fi^m 
having  gillnet  gear  on  tx>ard  the  vessel 
that  is  not  stowed  in  accordance  with 
§  648.81(e)(4),  while  fishing  under  a 
multispecies  DAS,  bom  that  date 
through  the  end  of  the  period  between 
June  1  and  September  30,  or  through  the 
end  of  the  fishing  year,  as  applicable. 

(A)  Vessels  shall  declare  their  periods 
of  required  time  following  the 
notification  procedures  specified  in 

§  648.10(f)(2). 

(B)  During  each  period  of  time 
declared,  a  vessel  is  prohibited  frtim 
fishing  with  non-exempted  gillnet  gear. 
However,  the  vessel  may  fish  in  an 
exempted  fishery  as  described  in 

§  648.80,  or  it  may  fish  under  a 
multispecies  DAS  provided  it  fishes 
with  gear  other  than  non-exempted 
gillnet  gear. 

(v)  Method  of  counting  DAS.  Day 
gillnet  vessels  fishing  with  gillnet  gear 
under  a  multispecies  DAS  will  accrue 
15  hours  DAS  for  each  trip  greater  than 
3  hours  but  less  than  or  equal  to  15 
hours.  Such  vessels  will  accrue  actual 
DAS  time  at  sea  for  trips  less  than  or 
equal  to  3  hours  or  greater  than  15 
hours. 

(vi)  Lost  tags.  Vessel  owners  or 
operators  are  required  to  report  lost, 
destroyed,  and  missing  tag  numbers  as 
soon  as  feasible  after  tags  have  been 
discovered  lost,  destroyed  or  missing, 
by  letter  or  fax  to  the  Regional 
Administrator. 

(vii)  Replacement  tags.  Vessel  owners 
or  operators  seeking  replacement  of  lost, 
destroyed,  or  missing  tags  must  request 
replacement  of  tags  by  letter  or  fax  to 
the  Regional  Administrator.  A  check  for 
the  cost  of  the  replacement  tags  must  be 
received  before  tags  will  be  re-issued. 

(2)  Trip  gillnet  vessels.  When  fishing 
under  a  multispecies  DAS,  a  Trip  gillnet 
vessel  is  requirisd  to  remove  all  gillnet 
gear  from  the  water  before  calling-out  of 
a  multispecies  DAS  imder 
§  648.10(c)(3).  When  not  fishing  under  a 
multispecies  DAS,  Trip  gillnet  vessels 
may  fish  in  an  exempted  fishery  with 
gillnet  gear  as  authorized  under  the 
exemptions  described  in  §  648.80. 
Vessels  electing  to  fish  under  the  Trip 
gillnet  designation  must  have  on  board 
written  confirmation  issued  by  the 
Regional  Administrator,  that  the  vessel 
is  a  Trip  gillnet  vessel. 

12.  In  §648.86,  paragraphs  (a)(1)  and 
(c)  are  revised  and  paragraph  (d)  is 
added  to  read  as  follows: 
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§64886    PosMssion  and  landing 
iMlilcUuns. 

(a)  Haddock — (1)  NE  multispecies 
DAS  vessels,  (i)  Except  as  provided  in 
paragraph  (a)(l)(ii)  of  this  section,  a 
vessel  that  is  fishing  under  a  NE 
multispecies  DAS  may  land  or  possess 
on  board  up  to  1,000  lb  (453.6  kg]  of 
haddock  provided  it  has  at  least  one 
standard  tote  on  board.  Haddock  on 
board  a  vessel  subject  to  this  possession 
limit  must  be  separated  fitim  other 
species  of  fish  and  stored  so  as  to  be 
readily  available  for  inspection. 

(ii)  Beginning  September  1, 1997,  and 
for  the  1997  fishing  year  only,  a  vessel 
may  land  up  to  1,000  lb  (453.6  kg)  of 
haddock  per  day,  or  any  part  of  a  day, 
up  to  10,000  lb  (4.536.0  kg)  per  trip. 
Otace  the  Regional  Administrator 
projects  that  1,150  mt  will  be  harvested, 
NKff'S  will  publish  a  notice  in  the 
Federal  Register  that  on  a  specific  date 
the  possession  limit  will  revert  to  1,000 
lb  (453.6  kg)  per  trip.  At  such  time  that 
the  1,000  lb  (453.6  kg)  per  trip 
[>ossession  limit  is  reinstated,  vessels 
will  be  subject  to  the  restrictions 
specified  in  paragraph  (a)(l)(i)  of  this 
section.  Haddock  on  board  a  vessel 
subject  to  this  landing  limit  must  be 
separated  from  other  species  of  fish  and 
stored  so  as  to  be  readily  available  for 
inspection. 

(c)  Cod.  The  following  landing 
restrictions  apply  May  1, 1997,  through 
April  30,  1998: 

(1)  Landing  limit  north  of42fO(f 
North  Latitude,  (i)  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  a  vessel 
fishing  under  a  NE  multispecies  DAS 
may  land  up  to  1,000  lb  (453.6  kg)  of 
cod  per  day,  or  any  part  of  a  day,  for 
each  of  the  first  4  days  of  a  trip,  and  may 
land  up  to  1,500  lb  (680.4  kg)  of  cod  per 
day  for  each  day,  or  any  part  of  a  day, 
in  excess  of  4  consecutive  days.  A  day, 
for  the  piuposes  of  this  paragraph, 
means  a  24  hour  period.  Vessels  calling- 
out  of  the  multispecies  DAS  program 
under  §  648.10(c)(3)  that  have  utilized 
"part  of  a  day"  (less  than  24  hours)  may 
land  up  to  an  additional  1,000  lb  (453.6 
kg)  of  cod  for  that  "part  of  a  day", 
however,  such  vessels  may  not  end  any 
subsequent  trip  with  cod  on  board 
within  the  24-hour  period  following  the 
beginning  of  the  "part  of  the  day" 
utilized  (e.g.,  a  vessel  that  has  called-in 
to  the  multispecies  DAS  program  at  3 
p.m.  on  a  Monday  and  ends  its  trip  the 
next  day  (Tuesday)  at  4  p.m.  (accruing 
a  total  of  25  hours)  may  legally  land  up 
to  2.000  lb  (907.2  kg)  of  cod  on  such  a 
trip,  but  the  vessel  may  not  end  any 
subsequent  trip  with  cod  on  board  until 
after  3  p.m.  on  the  following  day 


(Wednesday)).  Cod  on  board  a  vessel 
subject  to  this  landing  limit  must  be 
separated  from  other  species  of  fish  and 
stored  so  as  to  be  readily  available  for 
inspection. 

(li)  A  vessel  subject  to  the  cod  landing 
limit  restrictions  described  in  paragraph 
(c)(l)(i)  of  this  section  may  come  into 
port  with,  and  offload  cod  in  excess  of 
the  landing  limit  as  determined  by  the 
nimiber  of  DAS  elapsed  since  the  vessel 
called  into  the  DAS  program,  provided 
that: 

(A)  The  vessel  operator  does  not  call- 
out  of  the  DAS  program  as  described 
under  §  648.10(c)(3)  imtil  sufficient  time 
has  elapsed  to  account  for  and  justify 
the  amount  of  cod  harvested  at  the  time 
of  offloading  regardless  if  whether  all  of 
the  cod  on  board  is  offloaded  (e.g.,  a 
vessel  that  has  called-in  to  the 
multispecies  DAS  program  at  3  p.m.  cm 
Monday  may  fish  and  come  back  into 
port  at  4  p.m.  on  Wednesday  of  that 
same  week  with  4,000  lb  (1,814.4  kg)  of 
cod,  and  offload  some  or  all  of  its  catch, 
but  cannot  call  out  of  the  DAS  program 
until  3:01  p.m.  the  next  day,  Thiusday 
(i.e.,  3  days  plus  one  minute));  and 

(B)  Upon  entering  port,  and  before 
offloading,  the  vessel  operator  notifies 
the  Regional  Administrator  by  calling 
508-281-9278  and  provides  the 
following  information:  Vessel  name  and 
permit  number,  owner  and  caller  name, 
phone  nimtber.  and  the  hail  weight  of 
cod  on  board  and  the  amount  of  cod  to 
be  offloaded,  if  any.  A  vessel  that  has 
not  exceeded  the  landing  limit  and  is 
offloading  and  ending  its  trip  by  calling 
out  of  the  multispecies  DAS  program 
does  not  have  to  report  imder  this  call- 
in  system. 

(iii)  A  vessel  that  has  not  exceeded 
the  cod  landing  limit  restrictions 
described  in  paragraph  (c)(l)(i)  and  is 
offloading  some  or  all  of  its  catch  but 
not  calling  out  of  the  multispecies  DAS 
program  under  §  648.10(c)(3),  is  subject 
to  the  call-in  requirement  described  in 
paragraph  (c)(l)(ii)(B)  of  this  section. 

(2)  Exemption.  A  vessel  fishing  under 
a  NE  multispecies  DAS  is  exempt  from 
the  landing  limit  described  in  paragraph 
(c)(1)  when  fishing  south  of  42'00'  N. 
lat.,  provided  that  it  does  not  fish  north 
of  this  exemption  area  for  a  minimum 
of  30  consecutive  days  (when  fishing 
under  the  multispecies  DAS  program), 
and  has  on  board  an  authorization  letter 
issued  by  the  Regional  Administrator. 
Vessels  exempt  from  the  landing  limit 
requirement  may  transit  the  GOM/GB 
Regulated  Mesh  Area  north  of  the  42''00' 
N.  lat.,  provided  that  their  gear  is 
stowed  in  accordance  with  one  of  the 
provisions  of  §  648.81(e). 

(d)  Other  possession  restrictions. 
Vessels  are  subject  to  any  other 


applicable  possession  limit  restrictions  ' 
of  this  part. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart74 

Listing  of  Color  AddMvM  Subjact  to 
CortMcatlon 

CFR  Correction 

In  title  21  of  the  Code  of  Federal 
Regulations,  parts  1  to  99,  revised  as  of 
April  1, 1996.  on  page  369,  in  §  74.2101 
a  portion  of  the  text  for  paragraph  (a) 
was  inadvertently  removed.  Paragraph 
(a)  should  read  as  follows: 

174.2101    FD8C  Blue  No.  1. 

(a)  Identity.  The  color  additive  FD&C 
Blue  No.  1  is  principally  the  disodium 
sah  of  ethyl[4-Ip-lethyl(m- 
sulfobenzyl)aniino]-a-(o- 
sulfophenyl)benzylidene]-2.5- 
cyclohexadien-l-ylideneKm- 
sulfobenzyl)ammonium  hydroxide  inner 
salt  with  smaller  amounts  of  the 
isomeric  disodium  salts  of  ethyl(4-[p- 
[ethyl(p-sulfobenzyl)amino]-a-(o- 
sulfophenyl)benzyUdene)-2,5- 
cycl(^exadien- 1 -y  lidene]  (p- 
sulfobenzyl)ammonium  hydroxide  inner 
salt  and  ethyl[4-[p-(ethyl(o- 
sulfobenzyl)aminol-a-(o- 
sulfophenyl)benzylidene]-2,5- 
cyclohexadien-l-ylidene)(o- 
sulfobenzyI)ammonium  hydroxide  inner 
salt.  Additionally,  FD&C  Blue  No.  1  is 
manufactured  by  the  acid  catalyzed 
condensation  of  one  mole  of  sodium  2- 
formylbenzenesulfonate  with  two  moles 
from  a  mixture  consisting  principally  of 
3-[(ethylphenylamino)methyl] 
benzenesulfonic  add.  and  smaller 
amounts  of  4- 

((ethylphenylamino)methyl] 
benzenesulfonic  acid  and  2- 
[(ethylphenylamino)methyl] 
benzenesulfonic  acid  to  form  the  leuco 
base.  The  leuco  base  is  then  oxidized 
with  lead  dioxide  and  add.  or  with 
dichromate  and  add,  or  with  manganese 
dioxide  and  acid  to  form  the  dye.  The 
intermediate  sodium  2- 
formylbenzenesulfonate  is  prepared 
from  2-chlorobenzaldehyde  and  sodium 
sulfite. 

(FR  Doc  97-55503  Filed  3-31-97: 8:45  am] 
MJJNQOOOC  1M»«t« 
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21  CFR  Part  101 

[Dodnt  No*.  96P-0600  and  91M-384H] 

Rmono-^ukig 

Food  Labeling:  Nutriant  Content 
Claims,  Definition  of  Term:  hleaittiy 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  partial  stay. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
partial  stay  of  certain  provisions  of  the 
nutrient  content  claim  regulations 
pertaining  to  the  use  of  the  term 
"healthy."  This  action  is  in  response  to 
a  citizen's  petition  &om  ConAgra,  Inc. 
(the  petitioner),  to  amend  the  definition 
of  this  term. 

OATES:  Effective  April  1, 1997  21  CFR 
101.65(d)(2)(u)(C)  and  (d)(4)(ii)(B)  are 
stayed  until  January  1,  2000.  Written 
comments  by  May  1, 1997. 
A00AE88ES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parldawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Joyce  J.  Saltsman,  Center  for  Food  Safety 
and  Applied  Nutiition  (HFS-165),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-205-5483. 

auppLaeiTARY  information:  in  the 
Federal  Register  of  May  10, 1994  (59  FR 
24232  at  24249),  FDA  published  a  final 
rule  to  establish  a  definition  of  the  term 
"healthy"  under  section  403(r)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.343(r)).  Under 
§  101.65(d)(2Mu)  (21  CFR 
101.65(d)(2)(ii)),  for  a  food  to  qualify  to 
use  the  term  "healthy,"  or  a  derivative 
of  that  term,  on  its  label  or  in  its 
labeling,  the  food  must  contain  no  more 
than  480  milligrams  (mg)  of  sodium  per 
reference  amount  customarily 
consumed  (RACC)  before  January  1, 
1998  (§  101.65(d)(2)(ii)(A)  and 
(d)(2)(ii)(B)),  and  no  more  than  360  mg 
of  sodium  per  RACC  after  January  1, 
1998  (§  101.65(d)(2)(ii)(C)).  Under 
§  101.85(d)(4)(ii),  main  dish  and  meal 
products,  to  qualify  to  bear  this  term, 
must  contain  no  more  than  600  mg  of 
sodium  per  RACC  before  January  1, 
1998  (§  101.65(dK4)(ii)(A)),  and  no  more 
than  480  mg  of  sodium  per  RACC  after 
January  1,  1998  (§101.65(d)(4)(ii)(B)). 

On  December  13. 1996,  FDA  received 
from  the  petitioner,  ConAgra,  Inc.,  888 
17th  Street,  suite  300,  NW..  Washington, 
DC  20006,  a  petition  requesting  that 
§  101.65(d)  be  amended  to  "eliminate 
the  sliding  scale  sodium  requirement  for 
foods  labeled  'healthy'  by  eliminating 


the  entire  second  tier  levels  of  360  mg 
sodium  for  individual  foods  and  480  mg 
sodium  for  meals  and  main  dishes." 
Alternatively,  the  petitioner  requested 
that  the  effective  date  of  January  1, 
1998,  in  §  101.65(d)(2)  through  (d)(4).  be 
delayed  until  such  time  as  food 
technology  "catches  up"  with  FDA's 
goals  to  reduce  the  sodium  content  of 
foods,  and  there  is  a  better 
understanding  of  the  relationship 
between  sodium  and  hypertension. 

The  petitioner  cited  as  grounds  for  its 
requests:  (1)  A  lack  of  scientific  basis 
supporting  the  Daily  Reference  Value 
for  sodium  and  the  allowable  levels  of 
sodium  in  §  101.65(d):  (2)  a  lack  of 
consumer  acceptance  of  products 
containing  low  sodium  levels;  (3)  a  lack 
of  acceptable  sodium  substitutes  and  the 
difficulties  in  manufacturing  whole 
lines  of  food  products  at  low  sodium 
levels;  and  (4)  FDA's  bilure  to  provide 
notice  and  comment  on  the  "second 
tier"  sodium  levels  in  the  healthy 
definition,  to  follow  directives  of  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (the  1990  amendments),  and  to 
consider  all  the  science,  stating  that 
recent  studies  indicate  a  concern  if  too 
littie  sodium  is  consumed  (Docket  96P- 
0500,  CPl,  p.  3).  While  FDA  finds  Uttle 
merit  in  the  first  and  last  of  these 
groimds,  the  middle  two  raise  questions 
that  merit  further  consideration. 

Relative  to  the  efforts  of  industry  to 
lower  the  sodium  level  in  foods,  the 
petitioner  stated  that  the  technology 
does  not  yet  exist  to  manufactxire  certain 
low  fat  products  at  the  "healthy" 
definition  levels  of  sodium  that  will  be 
required  in  1998  and  still  provide  foods 
that  will  be  acceptable  to  consumers. 
The  petitioner  submitted  the  results  of 
a  consumer  survey  that  examined 
consumer  acceptance  of  several 
products  with  different  sodium  levels. 
While  the  survey  found  reductions  in 
consumer  acceptance  at  levels  of  480  mg 
sodium  compared  to  higher  sodium 
levels,  much  greater,  i.e.,  statistically 
significant,  drops  occurred  at  levels  of 
360  mg  sodium  per  serving.  As  stated  by 
the  petitioner. 

If  the  sodium  is  so  low  in  a  product  as  to 
render  the  pnxluct  tasteless  or  even  bad 
tasting,  consumers  will  not  eat  the  product  or 
will  reach  for  the  table  salt.  This  is  counter- 
productive to  the  intent  of  the  1990 
amendments  and  will  not  result  in  the  goal 
Congress  envisioned;  i.e.,  to  improve  the 
eating  habits  of  the  American  public,  but 
instead  could  result  in  even  more  salt 
intake — not  less. 
Docket  96F-O500,  CPl,  p.  28 

The  petitioner  also  delineated  several 
technological  concerns  with  lowering 
sodium  levels  in  foods  related  to  the 
functional  role  of  salt,  such  as  impacts 
on  the  microbial  stabilify  of  perishable 


products,  changes  in  product  texture 
and  in  water  binding  capacities,  and 
effects  on  flavor  characteristics  of  other 
ingredients  and  on  total  electrolyte 
levels  that  play  a  critical  role  in  product 
safefy. 

Important  issues  have  been  raised  in 
this  petition  regarding  the  technological 
feasibility  of  further  reductions  in  the 
sodium  levels  in  certain  foods  that 
currenUy  meet  FDA's  definition  of 
"healthy"  and  regarding  the  palatability 
of  such  foods  after  the  sodiiun  has  been 
reduced.  The  agency  recognizes  that  the 
food  industry  has  made  a  significant 
effort  over  the  past  few  years  to  lower 
both  the  fat  and  sodium  levels  in  food 
products  while  maintaining  taste  and 
texture  attributes  that  are  acceptable  to 
consumers.  The  agency  continues  to 
believe,  however,  that  the  scientific 
evidence  indicates  further  reductions  in 
Cat  and  sodium  intakes  will  result  in 
meaningful  public  health  gains. 

FDA  has  defined  the  term  "healthy" 
to  serve  as  a  means  to  help  consiuners 
identify  food  products  that  will  help 
them  meet  dietary  guidelines  for  a 
healthy  diet.  Consiuners  appreciate  the 
significance  of  this  term,  and  thus  ntiany 
make  piut:hasing  decisions  based  on  its 
presence  on  a  food  label.  Because  of  this 
(act,  manufacturers  have  an  incentive  to 
produce  foods  that  qualify  to  bear  this 
term.  If  the  petitioner  is  correct  that  the 
technology  does  not  yet  exist  that  will 
permit  manufecttues  to  produce  certain 
types  of  low  fat  foods  that  will  contain 
the  lower  levels  of  sodium  required  by 
January  1,  1998,  and  still  be  acceptable 
to  consumers,  then  the  possibility  exists 
that  "healthy"  will  disappear  from  the 
market  for  such  foods.  If  this  situation 
comes  to  pass,  FDA  will  have 
squandered  a  significant  opportunity. 
Therefore,  the  agency  finds  that,  before 
the  new  sodium  levels  for  "healthy"  go 
into  effect,  it  needs  to  explore  whether 
it  has  created  an  unattainable  standard 
for  many  types  of  foods. 

Under  the  provisions  of  §  10.35(a)  and 
(d)(1),  the  Commissioner  of  Food  and 
Drugs  (the  Commissioner)  may  at  any 
time  stay  or  extend  the  effective  date  of 
s  pending  action  if  the  Commissioner 
determines  that  it  is  in  the  public 
interest  to  do  so.  As  discussed 
previously  in  this  document,  the 
petition  has  raised  significant  issues 
that  have  public  health  implications. 
FDA  also  recognizes,  as  mentioned  in 
the  petition,  that  manufacturers  must 
begin  very  soon  to  revise  the 
formidations  and  the  labeling,  if  they 
have  not  already  done  so,  for  those 
products  that  do  not  currently  comply 
with  the  requirements  that  must  be  met 
after  January  1 ,  1998,  for  a  product  to 
bear  the  claim  "healthy."  Time  is 
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needed  for  the  agency  to  complete  its 
review  of  the  issues  raised  by  the 
petition.  Additionally,  FDA  believes 
that  it  should  seek  comment  on  these 
issues  from  other  interested  persons. 
Given  these  factors,  the  agency  is 
persuaded  that  it  is  in  the  public 
interest  to  stay  the  provisions  for  the 
lower  standards  for  sodium  in  the 
definition  of  "healthy"  in  §  101.65 
while  the  agency  endeavors  to  resolve 
the  issues  raised  by  the  petition. 

Therefore,  the  agency  is  staying  the 
provisions  for  further  reducing  the 
sodium  level  in  foods  labeled  as 
"healthy"  until  J&nuary  1,  2000,  to 
allow  time  for  FDA  to  reevaluate  the 
standard,  including  the  data  contained 
in  the  petition  and  any  additional  data 
that  the  agency  may  receive,  to  conduct 
any  necessary  notice-and-comment 
rulemaking,  and  for  industry  to  respond 
to  the  rule  or  to  any  change  in  the  nile 
that  may  result  from  the  agency's 
reevaluation. 

To  assist  the  agency  in  its 
reevaluation,  FDA  intends  to  issue  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  in  the  near  future  to  ask  for 
comments  on  the  petition  as  well  as  for 
additional  data  regarding  the 
technological  feasibility  of  reducing  the 
sodium  content  of  individual  foods  to 
360  mg  per  RACC  and  of  meals  and 
main  dishes  to  480  mg  sodium  per 
RACC.  The  agency  will  also  be  seeking 
comments  on  other  approaches  to 
reduce  the  amoimt  of  sodiiun  in  foods 
labeled  "healthy."  It  is  im]x>rtant  that 
consumers  seeldng  to  eat  a  health- 
promoting  diet  have  food  choices  that 
enable  them  to  further  reduce  the 
amount  of  sodium  in  their  diet 
Interested  persons  need  not  wait  for  the 
pubbcation  of  the  ANPR  but  should  feel 
free  to  review  the  petition  and  to  submit 
to  the  agency  any  information  or  views 
they  have  on  consumer  acceptance  of 
foods  with  low  sodium  levels  and  on 
the  lack  of  acceptable  sodium 
substitutes  and  the  difficulties  in 
manufacturing  lines  of  food  products 
with  low  sodium  levels. 

Accordingly,  FDA  is  announcing  a 
stay  of  the  provisions  in 
§  101.6S(d)(2)(u)(C)  and  (d)(4)(ii)(B) 
until  January  1,  2000.  Interested  persons 
may  also  submit  comments  regarding 
the  appropriateness  of  the  basis  of  this 
stay.  In  doing  so,  however,  FDA 
encourages  manufacturers  who  can  meet 
the  lower  sodium  levels  for  particular 
foods  and  still  produce  an  acceptable 
product  to  do  so  evein  as  the  agency 
reevaluates  the  issues  discussed 
previously  in  this  document. 

Interested  persons  may,  on  or  before 
May  1, 1997  submit  to  the  Dockets 
Management  Branch  (address  above) 


written  comments  regarding  this 
document.  Two  copies  of  any  conunents 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  document  is  issued  under 
sections  4,  5,  6  of  the  Fair  Packaging  and 
Labeling  Act  (15  U.S.C.  1453, 1454, 
1455);  sees.  201,  301,  402,  403,  409.  701 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321.  331.  342,  343,  348, 
371). 

For  the  reasons  set  forth  in  the 
preamble,  21  CFR  101.65(d)(2)(ii)(C}  and 
(d)(4)(ii)(B)  are  stayed  until  January  1, 
2000. 

Dated:  March  26, 1997. 
William  B.  Schultx, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  97-8127  Filed  3-31-97;  8:45  am) 
■LLMQ  OOOE  41W-01-F 


21  CFR  Parta  556  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Tllmlcosin  Pt>osphate  Type 
A  Medicated  Article;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Dn^ 

Administration  (FDA)  is  correcting  a 
final  rule  that  apf>eaTed  in  the  Federal 
Register  of  December  27, 1996  (61  FR 
68147).  The  document  amended  the 
animal  drug  regulations  to  reflect 
appiroval  of  Elanco  Animal  Health's  new 
animal  drug  application  (NADA)  141- 
064  for  use  of  a  Type  A  medicated 
article  containing  tilmicosin  phosphate 
in  manufacturing  a  Type  B  or  Type  C 
medicated  feed  indicated  for  the  control 
of  swine  respiratory  disease  associated 
with  certain  bacterial  organisms.  The 
document  was  published  with  some 
errors.  This  document  corrects  those 
errors. 

EFFECTIVE  DATE:  December  27, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  K.  Haibel.  Center  for  Veterinary 
Medicine  (HFV-133).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1644. 

In  FR  Doc.  9&-32881,  appearing  on  p. 
68147.  in  the  Federal  Re^er  of  Friday, 
December  27, 1996,  the  following 
corrections  are  made: 


f  566.735    [ConectKq 

1.  On  page  68148,  in  the  second 
column,  in  line  2.  "7.2"  is  corrected  to 
read  "7.5 ". 

S  568.618    [Corrw:tMq 

2.  On  page  68148,  in  the  second 
column,  in  paragraph  (d)(1),  "181.8" 
and  "363.6"  are  corrected  to  read  "181* 
and  "363",  respectively. 

Dated:  February  7, 1997. 
RooMt  C.  Livingston, 
Director,  Office  of  New  Animai  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-8116  Filed  3-31-97;  8:45  am) 
BHJJNQ  CODE  41«e-01-f 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Parts  1300, 1309  and  1310 

[DEANo.132q 

Rm  1117-AA33 

Consolidation,  Elimination,  and 
Clartflcation  of  Various  Regulations: 
Correction 

AGENCY:  Drug  Enforcement 
Administration  PEA),  Justice. 
ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  (DEA 
132)  which  were  published  on  Monday, 
March  24. 1997  (62  FR  13938).  The 
regulations  related  to  the  consolidation, 
elimination,  and  clarification  of  DElA's 
regulations  as  part  of  the  President's 
National  Performance  Review, 
Regulatory  Reinvention  Initiative. 
EFFECTIVE  DATE:  April  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
G.  Thomas  Gitchel,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  D.C.  20537, 
Telephone  (202)  307-7297. 

SUPPLEMBTTARY  INFORMATION:  The  final 
regulations  that  are  the  sub)ect  of  these 
correcticms  revise  Title  21,  Code  of 
Federal  Regulations  (CFR),  Chapter  II  in 
accordance  with  the  President's 
Regulatory  Reinvention  Initiative.  As 
published,  the  final  regulations  contain 
errors  that  could  cause  confusion  in  the 
regulated  industry.  Specifically,  the 
finial  regulations  did  not  take  into 
account  the  amendment  of  certain 
definitions  and  the  amendment  of  21 
CFR  1310.09  that  were  included  in  an 
Interim  Rule  pubUshed  by  DEA  on 
February  10, 1997  (62  FR  5914).  which 
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became  effective  upon  publication  in 
the  Federal  Regieter. 

AccOTdingly,  the  publication  on 
March  24. 1997,  of  the  final  regulations 
to  consolidate,  eliminate,  and  clarify 
various  regulations,  which  were  the 
sub)ect  of  Federal  Register  Document 
95-7036.  is  corrected  as  follows: 

PAFTT  1300— {CORRECTED] 

SISOaoS    [AiMndwl] 

1.  On  page  13945,  in  the  first  coliunn, 
in  §  1300.02  remove  paragraphs 
(b)(28)(i)(D)(2)  through  (D)  (2){u)  and 
add  the  following  text: 

•        •        •        •        • 

(b)«  •  • 

(28)"  •  • 

(i)*  •  • 

(D)*  •  • 

(l)(j)  the  drug  contains  ephedrine  or 
its  salts,  optical  isomers,  or  salts  of 
optical  isomers;  or 

(ij)  The  Administrator  has  determined 
pursuant  to  the  criteria  in  1310.10  that 
the  drug  or  g(roup  of  drugs  is  being 
diverted  to  obtain  the  listed  chemical 
for  use  in  the  ilhcit  production  of  a 
controlled  substance;  and 

(2)  The  quantity  of  ephedrine  or  other 
Usted  chemical  contained  in  the  drug 
included  in  the  transaction  or  multiple 
transactions  equals  or  exceeds  the 
threshold  established  for  that  chemical. 


2.  On  page  13945.  in  the  second 
coliunn.  in  §  130O.02(b)(29).  remove  the 
introductory  text  and  add  the  following 
text: 

•        •        •        •        • 

(b)*  •  * 

(29)  The  term  retail  distributor  means 
a  grocery  store,  general  merchandise 
store,  drug  store,  or  other  entity  or 
person  whose  activities  as  a  distributor 
relating  to  drug  products  containing 
pseudoephedrine , 

phenylpropanolamine,  or  ephedrine  are 
limited  almost  exclusively  to  sales  for 
personal  use,  both  in  number  of  sales 
and  volume  of  sales,  either  direcdy  to 
walk-in  customers  or  in  face-to- face 
transactions  by  direct  sales.  For  the 
purposes  of  this  paragraph,  sale  for 
personal  use  means  the  distribution  of 
below-threshold  quantities  in  a  single 
transaction  to  an  individual  for 
legitimate  medical  use.  Also  for  the 
purpoees  of  this  paragraph,  a  grocery 
store  is  an  entity  within  Standard 
Industrial  Classification  (SIC)  code 
5411.  a  general  merchandise  store  is  an 
entity  within  SIC  codes  5300  through 
,  5399  and  5499.  and  a  dnig  store  is  an 
entity  within  SIC  code  5912. 


PART  1300-{CORRECTED] 

1.  On  page  13968,  in  the  second 
column,  in  amendment  number  4. 
remove  "(a)  Section  1309.02(g)"  and 
redesignate  (b)  through  (d)  as  (a) 
through  (c). 

PART  1310— [CORRECTED] 

1.  On  page  13968,  in  the  third 
column,  amendment  number  5  should 
be  removed  and  amendment  6 
redesignated  as  amendment  5. 

Dated:  March  27, 1997. 
James  Milfbrd, 

Acting  Deputy  Administrator,  Drug 
Enforcement  Administration. 
(FR  Doc.  97-«334  Filed  3-31-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  625 
[FHWA  Doclwt  No.  96-12] 
RIN  212S-A038 

Design  Standards  for  Highways; 
Geometric  Design  of  Highways  and 
Streets 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Highway 
System  (NHS)  was  established  by  the 
National  Highway  System  Designation 
Act  of  1995  (NHS  Act).  Pub.  L.  104-59. 
109  Stat.  568.  In  order  to  reflect  the 
establishment  of  the  NHS,  the  FHWA  is 
revising  several  areas  of  the  text  in  its 
regulation  at  23  CFR  part  625  governing 
design  standards  for  highways;  updating 
the  listing  of  standards;  relocating  the 
guides  and  references;  and  adopting  as 
its  policy  for  the  design  standards 
which  apply  to  highway  construction 
and  reconstruction  projects  on  the  NHS. 
a  1994  revision  of  the  American 
Association  of  State  Highway  and 
Transportation  Officials'  (AASHTO) 
publication,  "A  Policy  on  Geometric 
Design  of  Highways  and  Streets" 
(AASHTO  1994  Policy).  The  primary 
reason  for  development  of  the  new 
AASHTO  1994  PoUcy  was  to  convert 
the  numerical  values  in  AASHTO's 
1990  Policy  to  the  metric  system  (SI). 
With  the  recent  enactment  of  the  NHS 
Act,  the  Secretary  of  the  Department  of 
Transportation  (Secretary)  cannot 
require  that  any  State  use,  or  plan  to 
use.  the  metric  system  for  Federal-aid 
projects  before  September  30,  2000. 
However,  almost  all  of  the  States 


continued  their  conversion  to  metric  to 
meet  the  previously  established 
deadline  of  September  30, 1996,  and  are 
either  awarding  contracts  in  metric  or 
plan  to  do  so  in  the  near  future. 
DATES:  This  final  rule  is  effective  May  1. 
1997.  The  incorporation  by  reference  of 
certain  pufaUcations  listed  in  the 
regulation  is  approved  by  the  Director  of 
the  Federal  Register  as  of  May  1. 1997. 
ADDRESSES:  The  current  design 
standards  are  on  file  at  the  Office  of  the 
Federal  Register  in  Washington,  DC.  and 
are  available  for  inspection  and  copying 
from  the  FHWA  Washington.  D.C.. 
Headquarters  and  all  FHWA  Division 
and  Regional  Offices  as  prescribed  in  49 
CFR  Part  7.  appendix  D.  Copies  of  the 
current  AASHTO  publications  are  also 
available  for  purchase  firom  the 
American  Association  of  State  Highway 
and  Transportation  Officials.  Suite  249. 
444  North  Capitol  Street.  NW., 
Washington.  DC  20001. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Seppo  I.  Sillan.  Geometric  and  Roadside 
Design  Branch.  Federal-Aid  and  Design 
Division,  Office  of  Engineering  (202) 
366-0312.  or  Ivlr.  Wilbert  Baccus,  Office 
of  Chief  Counsel  (202)  366-0780, 
Federal  Highway  Administration,  400 
Seventh  Street  SW..  Washington  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t..  Monday  through 
Friday,  except  Federal  hohdays. 
SUPPI.EMENTARY  INFORMATION:  This  final 
rule  is  based  on  the  FHWA's  Interim 
Final  Rule  (IFR),  FHWA  Docket  No.  95- 
12.  Design  Standards  for  Highways; 
Geometric  E)esign  of  Highways  and 
Streets,  at  61  FR  17566  (April  22. 1996). 
All  comments  received  in  response  to 
the  IFR  have  been  considered  in 
adopting  this  final  rule.  For  discussion 
of  comments,  see  the  section  entitled 
"Disctission  of  Comments"  later  in  this 
final  rule.  

Revisions  to  the  text  in  23  CFR  part 
625  reflect  the  estabhshment  of  the  NHS 
by  the  NHS  Act  as  the  basic  highway 
network  in  the  United  States.  References 
to  "Federal-aid  highway  projects"  have 
accordingly  been  changed  to  "NHS 
projects."  The  standards,  policies,  and 
standard  specifications  that  have  been 
approved  by  the  FHWA  for  application 
on  all  projects  on  the  NHS  are 
incorporated  by  reference  in  23  CFR 
part  625. 

Section  625.3(d)  of  the  rule  provides 
that  these  Federal  design  standards 
apply  to  all  projects  on  the  NHS. 
regardless  of  funding  source.  Under 
prior  law.  Federal  standards  appUed  to 
most  projects  solely  as  a  condition  of 
receipt  of  Federal  grant  funds.  The 
change,  applying  Federal  standards 
even  to  NHS  projects  wholly  funded  by 
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a  State  based  on  provisions  in  both  the 
Intermodal  Siu^ce  Transportation 
Efficiency  Act  of  1991  (ISTEA).  Pub.  L. 
102-240. 105  Stat.  1914.  and  the  NHS 
Act,  is  consistent  with  the  purpose  for 
which  the  NHS  was  established.  In  23 
U.S.C.  109(c),  as  amended  by  section 
304  of  the  NHS  Act,  the  Secretary  is 
required,  in  cooperation  with  the  State 
highway  departments,  to  approve  design 
and  construction  standards  on  the  NHS. 
These  provisions  mirror  the  language 
and  assignment  of  responsibility 
appearing  in  23  U.S.C.  109(b),  which 
has  long  been  interpreted  to  require  the 
Secretary  to  establish  design  standards 
for  the  Interstate  System  without  regard 
for  funding  source.  In  expanding  the 
Secretary's  authority  to  all  roads  on  the 
NHS.  Congress  sought  to  accommodate 
interstate  commerce  by  ensuring  a 
uniform,  safe,  interconnected  system  of 
principal  arterial  routes. 

Federal-aid  projects  not  on  the  NHS 
are  to  be  designed,  constructed, 
operated,  and  maintained  in  accordance 
with  State  laws,  regulations,  directives, 
safety  standards,  design  standards,  and 
construction  standards.  This  change 
implements  section  1016(d)  of  the 
ISTEA,  which  added  a  new  subsection 
(p)  to  section  109,  title  23,  U.S.C. 
requiring  non-NHS  projects  to  be 
designed,  constructed,  operated,  and 
maintained  in  accordance  with  State 
laws  and  standards. 

The  AASHTO  is  an  organization 
which  represents  52  State  highway  and 
transportation  fancies  (including  the 
District  of  Columbia  and  Puerto  Rico). 
Its  members  consist  of  the  duly 
constituted  heads  and  other  chief 
officials  of  those  agencies.  The  Secretary 
is  an  ex  officio  member,  and  DOT 
officials  participate  in  various  AASHTO 
activities  as  nonvoting  representatives. 
Among  other  functions,  the  AASHTO 
develops  and  issues  standards, 
specifications,  policies,  guides  and 
related  materials  for  use  by  the  States 
for  highway  projects.  Many  of  the 
standards,  policies,  and  standard 
specifications  approved  by  the  FHWA 
and  incorporated  in  23  CFR  part  625 
were  developed  and  issued  by  the 
AASHTO.  Revisions  to  such  documents 
of  the  AASHTO  are  independently 
reviewed  and  adopted  by  the  FHWA 
before  they  are  applied  to  the  NHS 
projects. 

Recently,  in  1994.  the  AASHTO 
revised  the  publication,  "A  Policy  on 
Geometric  Design  of  Highways  and 
Streets."  The  primary  reason  for 
development  of  the  new  document  was 
to  convert  the  numerical  values  in  the 
AASHTO  1990  Policy  to  the  metric 
system  (SI).  The  FHWA's  Metric 
Conversion  Policy,  published  in  the 


Federal  Register  on  June  11, 1992  (57 
FR  24843),  provided  that  newly 
authorized  Federal-aid  construction 
contracts  must  be  only  in  metric  luiits 
by  September  30, 1996.  Although  this 
date  will  have  to  be  changed  to  comply 
with  the  NHS  Act  of  1995,  ahnost  all  of 
the  States  either  are  awarding  contracts 
in  metric  or  plan  to  do  so  in  the  near 
future.  A  more  detailed  discussion  of 
the  changes  in  the  revised  Policy  is 
included  later  in  this  preamble. 

The  new  AASHTO  1994  Policy  has 
replaced  the  previous  vwsion  of  this 
Policy,  which  was  published  by  the 
AASHTO  in  1990  and  adopted  by  the 
FHWA  in  a  final  rule  published  in  the 
Federal  Register  on  April  29, 1993  (58 
FR  25939).  The  1994  Policy  also  takes 
the  place  of  the  publication,  "Interim 
Selected  Metric  Values  for  Geometric 
Design."  AASHTO  1993.  which  was 
adopted  by  FHWA  in  a  final  rule 
published  in  the  Federal  Register  on 
December  10,  1993  (58  FR  64895). 
Through  this  rulemaking,  the  FHWA  is 
adopting  the  metric  values  established 
by  the  AASHTO  in  this  new  1994  Policy 
for  geometric  design  of  projects  on  the 
NHS. 

Although  the  standards  contained  in 
the  AASHTO  1994  Policy  apply  to  the 
Interstate  System,  specific  guidance 
applicable  to  highways  on  the  Interstate 
System  is  included  in  another  AASHTO 
publication.  "A  Policy  on  Design 
Standards-Interstate  System, '  AASHTO 
1991.  The  current  edition  of  that 
publication  will  be  converted  to  the 
metric  system  in  the  near  future. 

Generally,  the  criteria  in  the 
functional  chapters  on  local  roads  and 
streets  and  on  collectors  (Chapters  V 
and  VI  of  the  Policy)  are  not  applicable 
to  projects  on  the  NHS.  However,  if 
highway  segments  functionally 
classified  as  less  than  principal  arterials 
are  incorporated  in  the  NHS  by  virtue  of 
being  Strategic  Highway  Network 
(STRAHNET)  Connectors  or  Intermodal 
Connectors,  the  standards  used  may  be 
those  appropriate  for  the  functional 
classification  of  the  segment  taking  into 
account  the  type  of  traffic  using  the 
segment. 

Summary  of  Changes 

The  reference  to  FHWA  Order 
MllOO.l  in  the  Interim  Final  Rule  was 
incorrect  It  should  have  been  FHWA 
Order  MllOO.lA  and  this  has  been 
corrected.  For  the  convenience  of  the 
reader.  23  CFR  part  625  is  published  in 
its  entirety.  All  other  changes  discussed 
in  this  section  refer  to  changes  from  the 
existing  23  CFR  part  625. 

The  following  revisions  have  been 
made  to  the  list  of  standards,  policies. 


and  standard  specffications  in  23  CFR 
part  625,  section  625.4: 

1.  "A  Policy  on  Geometric  Design  of 
Highways  and  Streets,"  AASHTO  1990. 
has  been  updated  to  indicate  the  1994 
edition. 

2.  "Interim  Selected  Metric  Values  for 
Geometric  Design."  AASHTO  1993,  has 
been  deleted  because  metric  values  are 
now  included  in  the  publication,  "A 
Policy  on  Geometric  Design  of 
Highways  and  Streets,"  AASHTO  1994. 

3.  "A  Policy  on  U-Tiun  Median 
Openings  on  Freeways,"  AASHTO 
1960,  has  been  deleted.  This  document 
is  no  longer  applicable  and  not  available 
from  the  AASHTO. 

4.  "A  Policy  on  Access  Between 
Adjacent  Railroads  and  Interstate 
Highways,"  AASHTO  1960,  has  been 
deleted.  This  document  is  no  longer 
applicable  and  not  available  from  the 
AASHTO. 

5.  "Water  Supply  and  Sewage 
Treatment  at  Safety  Rest  Areas,"  FHWA, 
23  CFR  part  650,  subpart  E,  has  been 
deleted.  The  safe  drinking  water 
requirements  of  this  regulation  have 
been  superseded  by  the  national 
primary  drinking  water  regulations 
promulgated  by  the  U.S.  Environmental 
Protection  Agency  (40  CFR  part  141)  to 
comply  with  safe  drinking  water 
legislation. 

6.  "Standard  Specifications  for 
Highway  Bridges,"  Thirteenth  Edition, 
AASHTO  1983,  has  been  updated  to 
indicate  the  fifteenth  edition  published 
in  1992  and  the  publication,  "Interim 
Specifications — Bridges,"  AASHTO 
1984  through  1988, 1^  been  updated  to 
indicate  the  1993  through  1995  editions. 

7.  "AASHTO  LRFD  Bridge  Design 
Specifications,"  AASHTO  1994,  has 
been  added.  These  improved  load  and 
resistance  fector  design  specifications 
are  an  alternative  to  the  long-standing 
"Standard  Specifications  for  Highway 
Bridges,"  AASHTO  1992. 

8.  "Bridge  Welding  Code.  ANSI/ 
AASHTO/AWS  Dl.5-88,"  AASHTO  has 
been  updated  to  indicate  the  1995 
edition. 

9.  "Reinforcing  Steel  Welding  Code" 
has  been  updated  to  indicate  the  new 
name  and  current  edition,  "Structiual 
Welding  Code — Reinforcing  Steel," 
1992.     . 

10.  "Standard  Specifications  for 
Structural  Supports  for  Highway  Signs, 
Luminaires  and  Traffic  Signals," 
AASHTO  1985,  has  been  updated  to 
indicate  the  1994  edition. 

The  following  changes  have  been 
made  to  23  CFR  part  625,  section  625.5. 
entitled  "Guides  and  References," 
which  contain  a  listing  of  citations~to 
publications  that  provide  general 
information  or  guidance.  'This  section  is 
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being  removed  from  23  CFR  part  625 
and  will  appear  instead  in  the  "Federal- 
Aid  Policy  Guide"  (FAPG).  The  FAPG  is 
an  oiganized,  looseleaf,  single  source 
documentation  of  the  FHWA's  cxurent 
policies,  regulations,  and  nonregulatory 
procedural  guidance  information  related 
to  the  Federal-aid  highway  program.  It 
is  available  for  inspection  and  copying 
as  prescribed  in  49  CFR  part  7, 
appendix  D. 

The  remaining  discussion  describes 
the  changes  in  the  AASHTO  1994 
Policy.  There  were  a  number  of  changes 
that  were  made  throughout  the 
AASHTO  1990  Policy.  These  include 
the  following: 

1.  All  dimensions  were  converted  to 
the  metric  system. 

2.  Slope  is  expressed  in 
nondimensional  ratios.  The  vertical 
component  is  shown  first  and  then  the 
horizontal. 

3.  Superelevation  is  expressed  in 
percent. 

4.  The  more  descriptive  terms 
"traveled  way,"  "roadway,"  "lane,"  and 
"highway"  have  been  substituted  for  the 
term  "pavement"  where  appropriate; 
however,  where  the  term  "pavement" 
refers  to  a  type  of  surface  it  is  retained. 

The  following  paragraphs  provide  a 
brief  synopsis  of  the  information  that  is 
included  in  each  of  the  10  chapters  of 
the  AASHTO  1994  Policy  and,  as 
appropriate,  any  significant  additions, 
revisions  or  deletions  beyond  those 
listed  above  made  to  the  currentiy 
approved  AASHTO  1990  Policy  in  the 
1994  Pohcy. 

Chapter  I — Highway  Functions 

In  this  chapter  the  concept  of 
functional  classification  is  presented 
and  the  various  components  considered 
in  detail.  This  serves  as  an  introduction 
to  functional  classification  and  provides 
an  explanation  of  how  the  concept  is 
employed  in  the  publication.  There  are 
no  significant  changes  made  in  this 
chapter  other  than  identification  of  the 
NHS  as  a  new  administrative  system. 

Chapter  U— Design  Controls  and  Criteria 

Those  characteristics  of  vehicles, 
pedestrians,  and  traffic  that  act  as 
criteria  for  the  design  of  various 
highway  and  street  functional  classes 
are  covered  in  this  chapter.  The 
coverage  of  capacity  is  revised  to  agree 
with  the  Transportation  Research 
Board's  revised  chapters  of  the 
"Highway  Capacity  Manual."  (At  the 
time  this  part  of  the  new  Policy  was 
undergoing  revision,  in  mid-1993,  a 
number,  but  not  all,  of  the  chapters  in 
the  manual  had  been  revised.) 

More  emphasis  is  placed  on 
accommodating  elderly  persons  based 


on  information  that  has  been  published 
and  studies  that  have  been  conducted 
since  the  old  Policy  was  published. 
More  information  on  bicycle 
transportation  and  characteristics  has 
been  included.  The  concept  of  "access 
management,"  which  refers  to  setting 
access  standards  for  various  types  of 
highways  and  incorporating  access 
standards  into  legislation,  has  been 
added  to  the  section  on  "Access 
Control."  The  terminology  used  in  the 
Americans  with  Disabilities  Act  of  1990 
(ADA),  Pub.  L.  101-336,  104  Stat.  327, 
and  its  implementing  regulations  has 
been  incorporated  in  the  discussion  on 
designing  highways  and  facilities  to 
meet  the  needs  of  persons  with 
disabilities. 

Chapter  W — Elements  of  Design 

The  basic  elements  of  design,  such  as 
sight  distance,  horizontal  alinement, 
superelevation,  widths  of  turning 
roadways,  vertical  alinement,  maximiun 
grades  and  climbing  lanes  are  covered 
in  this  chapter.  Significant  revisions  to 
the  chapter  include  the  following: 

1.  In  order  to  eliminate  confusion  as 
to  which  values  are  used  to  calculate 
lengths  of  vertical  and  horizontal 
curves,  only  the  calculated  values  of 
stopping  and  passing  sight  distance  are 
shown.  These  luuounded  values  are 
used  in  calculating  lengths  of  vertical 
curves  and,  then,  the  lengths  of  vertical 
curves  are  rounded,  as  was  done  in  the 
AASHTO  1990  Policy. 

2.  Degree  of  ciuve  is  eliminated;  curve 
criteria  is  based  only  on  radius. 

3.  The  term  "aovm"  has  been 
replaced  by  more  appropriate 
terminology,  such  as  "cross  slope"  in 
most  places. 

4.  The  information  on  distribution  of 
superelevation  and  superelevation 
runoff  for  curves  with  radii  greater  than 
the  minimum  for  low-speed  urban 
streets  has  been  eliminated.  A 
recommendation  that  as  much 
superelevation  and  as  long  runoff 
lengths  as  possible  be  provided,  even  on 
curves  greater  than  minimum,  is 
included. 

5.  The  values  for  the  minimum 
middle  ordinate  on  the  inside  of 
horizontal  curves  needed  to  provide 
horizontal  stopping  sight  distance  are 
based  on  computed  values  rather  than 
rounded  values. 

6.  The  information  on  design  and 
capacity  of  climbing  lanes  for  two-lane 
and  muhilane  highways  has  been 
revised  based  on  the  new,  revised 
chapters  of  the  "Highway  Capacity 
Manual." 

7.  The  information  on  truck  escape 
ramps  has  been  updated  based  on  the 
latest  published  information. 


8.  The  AASHTO  1994  Policy  notes 
that  personal  computers  can  be  used  to 
assist  designers  in  developing  vertical 
and  horizontal  alinements. 

9.  The  section  on  "Maintenance  of 
Traffic  Through  Construction  Areas" 
has  been  revised  to  be  consistent  with 
the  "Manual  on  Uniform  Traffic  Control 
Devices." 

10.  The  references  on  highway 
drainage  have  been  revised  to  refer  to 
the  latest  publications. 

Chapter  IV — Cross  Section  Elements 

The  elements  of  a  highway,  such  as 
pavement  cross  slope,  traffic  lanes, 
shoulders,  medians,  frontage  roads,  and 
roadsides  are  discussed  in  this  chapter. 
Significant  revisions  to  the  chapter 
include  the  following: 

1.  More  information  on  design  to 
accommodate  bicyclists  has  been  added. 

2.  The  information  on  design  of,  and 
use  of,  curbs  has  been  revised. 

3.  The  section  on  design  of  pedestrian 
facilities  has  been  modified  somewhat 
to  conform  ta  the  ADA  implementing 
regulations. 

Chapter  V — Local  Roads  and  Streets 

The  design  guidance  applicable  to 
those  roads  functionally  classified  as 
local  rural  roads  and  local  urban  streets 
is  covered  in  this  chapter.  Significant 
revisions  include  the  following: 

1.  Traffic  volume  criteria  in  the  tables 
for  design  speed,  traveled  way,  shoulder 
width,  and  width  and  design  loading  for 
bridges  is  presented  on  the  common 
basis  of  average  daily  traffic  (ADT).  This 
is  based  on  recent  research  which 
concluded  the  existing  practice  of 
mixing  ADT  and  design  hour  volume 
(DHV)  is  confusing. 

2.  The  values  for  minimum  widths  of 
traveled  way  and  shoulder  for  local 
roads  having  various  ranges  of  ADT 
have  been  modified  based  on  National 
Cooperative  Highway  Research  Program 
(NCHRP)  Report  362,  "Roadway  WidUi 
for  Low  Traffic  Voliune  Roads."  In 
particular,  a  5.4-m  traveled  way  is  now 
permitted  for  highways  with  ADT's  of 
under  400.  For  nual  local  roads  with 
ADT's  of  400  to  1500  the  lane  and 
shoulder  widths  may  be  adjusted  to  a 
minimum  roadway  width  of  9.0  m. 

Chapter  VI — Collector  Roads  and  Streets 

The  design  guidance  applicable  to 
those  roads  functionally  classified  as 
rural  collector  roads  and  urban  collector 
streets  is  covered  in  this  chapter. 
Significant  revisions  to  the  chapter 
include  the  following: 

1.  Traffic  voliune  criteria  in  the  tables 
for  design  speed,  traveled  way,  shoulder 
width,  and  width  and  design  loading  for 
bridges  is  presented  on  the  conunon 
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basis  of  ADT.  This  is  based  on  recent 
research  which  concluded  the  existing 
practice  of  mixing  ADT  and  DHV  is 
confusing. 

2.  The  values  for  minimum  widths  of 
traveled  way  and  shoulder  for  rural 
collector  roads  having  various  ranges  of 
ADT  have  been  modified  based  on 
NCHRP  Report  362,  "Roadway  Width 
for  Low  Traffic  Volume  Roads."  In 
particular,  2.7-m  lane  widths  are  now 
permitted  for  highways  with  ADT's  of 
250  or  less  and  design  speeds  of  60  km/ 
h  or  less. 

3.  Traveled  ways  of  a  minimum  width 
of  6.6  m  are  permitted  to  remain  on 
reconstructed  highways  with  any  ADT 
provided  the  alinement  is  adequate  and 
the  safety  records  are  satisfactory. 

4.  More  information  on  design  to 
accommodate  bicycles  is  included. 

Chapter  Vn — Rural  and  Urban  Arterials 

The  basis  for  design  of  the  principal 
and  minor  arterial  road  systems  in  nual 
and  urban  areas  is  presented  in  this 
chapter. 

The  only  significant  change  between 
the  old  and  new  Policy  was  to  modify 
the  table  providing  minimum  widths  of 
traveled  way  and  shoulder  based  on 
information  in  NCHRP  Report  362. 
Traffic  volimie  criteria  in  the  table  is 
only  in  terms  of  ADT  (either  current  or 
projected).  The  width  of  traveled  way 
for  ADT's  of  400  to  2000  and  design 
speeds  of  under  100  km/h  have  been 
reduced  slightiy. 

Chapter  Vm — Freeways 

The  various  types  of  freeways,  their 
design  elements,  controls,  criteria  and 
cross-sectional  elements  are  covered  in 
this  chapter.  The  only  significant 
change  to  this  chapter  was  to  eliminate 
specific  right-of-way  widths  for  the 
freeway  cross  sections.  It  is  not 
considered  necessary  to  specify  a  total 
right-of-way  width  since  this  is  the  sum 
of  the  individual  cross-sectional 
elements. 

Chapter  DC — At-Grade  Intersections 

The  basic  types  of  intersections  and 
the  elements  involved  in  their  designs, 
primarily  those  concerning  the 
accommodation  of  turning  movements, 
are  described  in  tliis  chapter.  The 
following  are  the  major  changes  in  the 
chapter 

1.  Information  on  design  to 
accommodate  bicycles  has  been  added. 

2.  A  discussion  concerning  the 
provision  of  free-flow  right  tujrns,  where 
speed  change  lanes  are  not  provided 
and  where  pedestrians  and  bicyclists  are 
a  consideration,  has  been  added. 

3.  Another  case  dealing  with  stopped 
vehicles  tiuning  left  from  a  major 


highway  has  been  added  to  the 
discussion  on  intersection  control. 

4.  The  section  on  sight  distance  at 
ramp  terminals  was  eliminated  because 
sight  distance  at  these  locations  is 
calculated  in  the  same  manner  as  at  any 
other  intersection. 

5.  The  section  on  railroad  grade 
crossings  was  revised  to  add 
information  on  highway  intersections 
adjacent  to  railroad  grade  crossings. 

Chapter  X — Grade  Separations  and 
Interchanges 

The  basic  types  of  interchanges  and 
grade  separations,  along  with  the  design 
of  their  features,  are  discussed  in  this 
chapter.  The  following  are  the 
significant  changes  in  this  chapter 

1.  Information  on  single  point 
diamond  interchanges  was  added. 

2.  Information  on  the  accommodation 
of  pedestrians  at  interchanges  was 
added. 

3.  A  discussion  on  ramp  metering  was 
added. 

4.  Most  of  the  information  on  models 
was  eliminated  because  models  and 
model  fypes  are  illustrative  only  and  not 
direcUy  related  to  design  criteria. 

Discussion  of  Conunents 

Interested  persons  were  invited  to 
participate  in  the  development  of  this 
final  rule  by  submitting  written 
comments  on  the  IFR  to  FHWA  Docket 
No.  95-12  on,  or  before,  Jime  21, 1996. 
There  were  8  commenters  to  this  docket; 
7  were  State  transportation  agencies  and 
1  was  a  safety  interest  group.  The  major 
comments  relative  to  the  subject  of  the 
final  rule  are  discussed  below. 

One  conunenter  noted  that  a  previous 
rulemaking,  the  IFR  for  the  publication, 
"Interim  Selected  Metric  Values  for 
Geometric  Design"  (Interim  Metric 
Values),  published  in  the  Federal 
Register  on  December  10,  1993,  at  58  FR 
64895  (FHWA  Docket  No.  93-14).  was 
not  finalized.  Also,  the  conunenter 
objected  to  the  metric  values  used  in 
both  the  above  dociunent  and  in  the 
AASHTO  1994  Policy.  The  hiterim 
Metric  Values,  as  explained  earlier,  was 
developed  so  that  States  would  have 
inunediate  guidance  for  developing 
metric  values.  This  was  not  finalized 
because  development  of  the  1994 
version  of  the  AASHTO  Policy  was 
underway  and  would  supersede  the 
Interim  Metric  Values.  Comments 
received  on  the  Interim  Metric  Values, 
however,  were  considered  during 
development  of  the  AASHTO  1994 
Policy  and  the  EFR  for  23  CFR  part  625. 

The  metric  values  for  geometric 
design  were  developed  by  AASHTO 
between  1992  and  1994.  Exact 
conversion  from  English  values  in  the 


AASHTO  1990  Policy  would  have 
resulted  in  awkward,  hard-to-use  metric 
values.  The  decision  was  made  and 
voted  on  by  AASHTO  members  to 
slightiy  alter  the  metric  values  for 
usability.  In  some  cases  (for  example, 
lane  width  and  shoulder  width),  this 
resulted  in  slightly  lesser  values.  On  the 
other  hand,  other  cases  (for  example, 
vertical  clearance  and  some  club's  radiij. 
resulted  in  slightiy  greater  values  when 
compared  to  the  previous  English 
values.  The  new  metric  values  represent 
the  collective  judgement  of  highway 
design  professionals.  The  FHWA  has 
determined  that  the  metric  values  come 
as  close  as  possible  to  retaining  the 
English  values  already  adopted 
pursuant  to  notice  and  comment.  That 
rulemaking  appeared  in  the  Federal 
Register  on  April  29,  1993,  at  58  FR 
25939,  wherein  FHWA  adopted 
AASHTO's  1990  Policy  containing 
English  values. 

One  conunenter  suggested  that  it  was 
not  appropriate  to  move  former  section 
625.5,  of  23  CFR  part  625,  entitied 
"Guides  and  References,"  into  the 
Federal-aid  Policy  Guide  (FAPG).  The 
FHWA  is  subject  to  a  continuing 
mandate  to  remove  all  non-regulatory 
material  from  the  Code  of  Federal 
Regulations  and  this  section  has  been 
identified  as  guidelines  rather  than 
regulations.  The  FAPG  is  available  for 
inspection  and  copying  as  prescribed  in 
49  CFR  part  7,  appendix  D. 

One  conunenter  recommended  that 
the  resurfacing,  restoration,  and 
rehabilitation  (RRR)  standards  be 
applied  on  freeway  facilities.  Current 
legislation  does  not  permit  use  of  the 
RRR  standards  on  the  Interstate  system 
nor  does  Congress  intend  for  them  to  be 
used  on  non-Interstate  freeways. 
Highways  classified  as  freeways 
generally  carry  the  highest  speed  traffic 
with  a  safety  record  which  is  usually 
better  than  any  other  type  facility. 
Application  of  other  than  new  or 
reconstruction  standards  on  these 
facilities  might  compromise  their  safety 
and  is  not  considered  appropriate. 
There  is  some  recognition  of  the  issues 
related  to  the  RRR  as  stated  in  "A  Policy 
on  Design  Standards — Interstate 
System."  The  standards  used  for 
horizontal  alignment,  vertical 
aligiunent,  and  widths  of  median, 
traveled  way,  and  shoulder  for  Interstate 
resurfacing,  restoration  and 
rehabilitation  projects  may  be  the 
AASHTO  Interstate  standards  that  were 
in  effect  at  the  time  of  original 
construction  or  inclusion  into  the 
Interstate  system. 

One  conunenter  was  confused  about 
approval  authority  for  the  RRR 
standards.  The  approval  authority  is 
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delegated  by  the  Secretary  to  the  FHWA 
and  remains  unchanged. 

One  conunenter  was  concerned  about 
incorporation  of  the  NHS  Act  into  the 
regulation  at  23  CFR  part  625.  Certain 
language  from  the  NHS  Act  was 
included  in  the  IFR  to  ensure  that 
factors  such  as  the  "constructed"  and 
"natviral"  environment,  the 
environmental,  scenic,  aesthetic, 
historic,  community,  and  preservation 
impacts,  and  access  to  other  modes  of 
transportation  were  considered  as  soon 
as  possible.  The  effort  to  develop 
additional  guidance  for  consideration  of 
these  community  and  environmental 
factors  is  a  separate  endeavor  which  is 
imderway.  The  FHWA  sponsored  a 
consultant  contract  for  development  of 
guidance  factors.  The  results  of  that 
contract,  which  was  recently  completed, 
will  be  distributed  to  the  highway 
community  as  well  as  to  a  broad 
spectrum  of  environmental,  scenic, 
historic,  and  community  interest 
groups.  The  AASHTO  has  established  a 
joint  task  force  to  consider  the  results  of 
the  contract  for  ofBcial  adoption  and  to 
promote  incorporation  of  sensitive 
community  and  environmental  issues 
into  design  of  transportation  facilities. 
The  FHWA  and  the  AASHTO.  along 
with  other  partners,  will  begin  the 
development  of  a  training  course  to 
further  emphasize  this  subject. 

Rulemaking  Analjrsia  and  Notices 

Section  553(b)(3)(B),  tide  5.  U.S.C,  of 
the  Administrative  Procedure  Act 
provides  that  agencies  may  dispense 
with  prior  notice  and  opportunity  for 
comment  when  the  agency  for  good 
cause  finds  that  such  procedures  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  The  FHWA 
determined  previpusly  that  publication 
of  a  proposed  rulemaking  would  be 
contrary  to  the  public  interest,  and  that 
prior  notice  and  opportunity  for 
comment  is  unnecessary  under 
553(b)(3)(B). 

One  commenter  opposed  the  FHWA's 
adoption  of  the  new  geometric  design 
values  without  prior  notice  and 
opportunity  for  comment  According  to 
the  commenter,  the  AASHTO  1994 
Policy  metric  values  decrease  lane  and 
shoulder  widths  to  levels  far  below  the 
prevailing  English  unit  values  of  the 
AASHTO  1990  Policy.  Because  the 
decrease  in  lane  and  shoulder  widths 
result  in  both  capacity  and  safety 
hazards,  the  commenter  strongly 
disagrees  with  the  new  metric  values 
that  the  FHWA  adopts  here  as  new  cross 
section  design  standards.  Prior  notice 
and  opportunity  for  comment,  the 
conunenter  argues,  will  allow  the 
FHWA  to  demonstrate  the  extent  of  the 


effects  of  narrower  lanes  and  shoulders 
on  both  safety  and  capacity. 

Going  straight  to  a  final  rule  is  in  the 
public  interest  because  the  amendments 
to  23  CFR  part  625  made  by  this 
document  will  allow  the  FHWA  to 
emulate  its  Metric  Conversion  Policy  to 
authorize  new  Federal-aid  construction 
contracts  solely  in  metric  units  by 
September  30, 1996.  Although  this  date 
will  need  to  be  changed  to  comply  with 
the  recentiy  enacted  NHS  Act,  almost  all 
of  the  States  continued  their  conversion 
to  metric  to  meet  the  previously 
established  deadline  and  are  either 
awarding  contracts  in  metric  or  plan  to 
do  so  in  the  near  future.  The  Metric 
Conversion  Policy  was  developed  as 
required  by  section  3  of  the  Metric 
Conversion  Act  of  1975,  Pub.  L.  94-168, 
89  Stat.  1007  (Metric  Act),  as  amended, 
which  mandates  that  all  Federal 
Government  agencies  begin  using  the 
International  System  of  Units  in 
procurements,  grants,  and  other 
business-related  activities.  As  we  stated 
in  the  IFR,  planning  for  Federal-aid 
construction  projects  is  already  well 
underway,  and  States  and  other  FHWA 
partners  need  to  know  now  (not  four 
years  from  now),  that  the  metric 
conversions  used  to  formulate  their 
plans  win  match  the  FHWA's 
conversions.  Thus,  the  FHWA  believes 
that  implementation  of  the  AASHTO's 
new  1994  policy,  which  uses  only 
metric  values,  should  be  accomplished 
as  soon  as  possible.  The  FHWA's 
adoption  of  the  metric  values  in  the  new 
1994  Policy  provides  necessary 
certainty  and  continuity  for  States  and 
other  FHWA  partners,  including 
highway  construction  contractors  and 
consultants. 

As  stated  previously  in  the  IFR,  the 
FHWA  determined  thiat  prior  notice  and 
opportunity  for  comment  are 
unnecessary.  This  is  because  the  text 
changes  in  23  CFR  part  625  reflect  only 
the  establishment  of  the  NHS.  Any 
significant  revisions  are  incorporated 
due  to  the  FHWA's  adoption  of  the 
AASHTO  1994  Policy  and  the  metiic 
values  contained  therein.  The  new  1994 
Policy  has  replaced  the  previous 
version,  which  was  published  by  the 
AASHTO  in  1990  and  adopted  by  the 
FHWA  pursuant  to  notice  and  conunent. 
(58  FR  25939  (April  29,  1993)).  The 
1994  Policy  also  takes  the  place  of  the 
publication,  "Interim  Selected  Metric 
Values  for  Geometric  Design,"  AASHTO 
1993,  which  was  adopted  by  the  FHWA 
in  a  rule  published  in  the  Federal 
Register  on  December  10.  1993  (58  FR 
64895).  All  other  changes  to  the 
AASHTO  1990  Policy  that  have  been 
incorporated  into  the  1994  Policy,  for 
the  most  part,  merely  clarify  the 


meaning  of  certain  terminology, 
incorporate  the  latest  geometric  design 
information,  or  correct  some  minor 
errors  in  the  1990  Policy. 

Contrary  to  the  commenters  assertion, 
the  FHWA  has  determined  that  the 
AASHTO  1994  Policy  metric  values  are 
essentially  the  same  as  the  English 
measurements  already  adopted  by  the 
FHWA  pursuant  to  the  notice  and 
comment  rulemaking  published  in  the 
Federal  Register  on  April  29,  1993, 
wherein  the  FHWA  adopted  the 
AASHTO  1990  Policy. 

The  new  AASHTO  1994  Policy  cross- 
section  values  do  not  drastically  reduce 
the  prevailing  values  contained  in  the 
AASHTO  1990  Policy.  As  mentioned  in 
the  section  "Discussion  of  Comments," 
exact  conversion  from  English  values  in 
the  1990  Policy  would  have  resulted  in 
awkward,  hard-to-use  metric  values. 
Therefore,  the  decision  was  made,  and 
voted  on  by  AASHTO  members,  to 
slighUy  alter  the  metric  values  for 
usability.  The  commenter  also  contends 
that  a  reduction  of  cross-section  values 
may  result  in  both  capacity  and  safety 
hazards.  As  cited  previously  in  the 
section  "Summary  of  Changes,"  the 
minor  modifications  for  minimum 
widths  of  traveled  way  and  shoulder 
were  all  based  on  recent  research 
studies.  The  research  included 
extensive  data  collection  and  analyses 
to  assess  safety,  operational,  and 
economic  impacts. 

The  FHWA  solicited  public  comment 
on  this  action  and  eight  comments  were 
received  in  response  to  the  IFR  All  of 
the  comments  received  have  been 
considered  in  evaluating  whether  any 
change  to  this  action  is  needed.  The 
FHWA  determines  that  no  significant 
change  is  required. 

Because  this  final  rule  allows  the 
FHWA  to  use  the  metric  system  of 
measurements  in  its  proctu^ments, 
grants,  and  other  business-related 
activities  consistent  with  the 
requirements  of  the  Metric  Conversion 
Act,  the  FHWA  believes  that  good  cause 
exists  to  publish  this  rule. 

Executive  Order  12866  (Regulatoiy 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  Regulatory  Policies  and 
Procedures.  The  metric  values  selected 
in  the  new  AASHTO  1994  Policy  are 
functionally  equivalent  to  the  English 
system  measurements  contained  in  the 
old  AASHTO  1990  Policy  previously 
adopted  by  notice  and  comment 
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rulemaking.  Although  the  new 
AASHTO  1994  Policy  contains  new 
material,  the  basic  criteria  remain 
essentially  th«  same.  In  all  practicality, 
the  new  AASHTO  1994  Policy  reflects 
the  criteria,  for  the  most  part,  which 
have  been  in  use  in  designing  Federal- 
aid  highways.  It  is  anticipated  that  the 
economic  impact  of  the  rulemaking  will 
be  minimal;  therefore,  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act,  Pub.  L.  96-345,  5  U.S.C. 
601-612,  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities. 
Based  on  the  evaluation,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  stated  above,  the  FHWA  made  this 
determination  based  on  the  fact  that 
metric  values  in  the  new  AASHTO  1994 
Policy  are  functionally  equivalent  to  the 
English  system  values  they  replace. 
Moreover,  the  new  material  contained 
in  the  new  AASHTO  1994  Policy 
reflects  criteria  which,  for  the  most  part, 
is  presenUy  in  use. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwoiic  Redaction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  enviroiunent 


Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and  • 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subiects  in  23  CFR  Part  625 

Design  standards,  Grant  programs — 
Transportation,  Highways  and  roads. 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

Issued:  March  25, 1997. 
JaneGarrey, 

Acting  Administrator,  Federal  Midway 
Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  Chapter  I  of  title  23, 
Code  of  Federal  Regulations,  by  revising 
part  625  as  set  forth  below: 

PART  625— DESIGN  STANDARDS  FOR 
HIGHWAYS 

Sec. 

625.1  Purpose. 

625.2  Policy. 

625.3  Application. 

625.4  Standards,  policies,  and  standard 
specifications. 

Anihority:  23  U.S.C.  109,  315,  and  402; 
Sec.  1073  of  Pub.  L.  102-240,  105  SUt  1914, 
2012:  49  CFR  1.48(b)  and  (n). 

SS2S.1    Purpose. 

To  designate  those  standards, 
policies,  and  standard  specifications 
that  are  acceptable  to  the  Federal 
Highway  Administration  (FHWA)  for 
application  in  the  geometric  and 
structural  design  of  highways. 

§625.2    Policy. 

(a)  Plans  and  specifications  for 
proposed  National  Highway  System 
(NHS)  projects  shall  provide  for  a 
facility  that  will — 

(1)  Adequately  serve  the  existing  and 
planned  future  traffic  of  the  highway  in 
a  manner  that  is  conducive  to  safety, 
durability,  and  economy  of 
maintenance;  and 

(2)  Be  designed  and  constructed  in 
accordance  with  criteria  best  suited  to 
accomplish  the  objectives  described  in 
paragraph  (a)(1)  of  this  section  and  to 
conform  to  the  particular  needs  of  each 
locality. 

(b)  Resurfacing,  restoration,  and 
rehabilitation  (RRR)  projects,  other  than 
those  on  the  Interstate  system  and  otber 
freeways,  shall  be  constructed  in 
accordance  with  standards  which 
preserve  and  extend  the  service  life  of 


highways  and  enhance  highway  safety. 
Resurfacing,  restoration,  and 
rehabilitation  work  includes  placement 
of  additional  siufece  material  and/or 
other  work  necessary  to  return  an 
existing  roadway,  including  shoulders, 
bridges,  the  roadside,  and 
appurtenances  to  a  condition  of 
structural  or  functional  adequacy. 

(c)  An  important  goal  of  the  FHWA  is 
to  provide  the  highest  practical  and 
feasible  level  of  safety  for  people  and 
property  associated  with  the  Nation's 
highway  transportation  systems  and  to 
reduce  highway  hazards  and  the 
resulting  number  and  severity  of 
accidents  on  all  the  Nation's  hi^ways. 

I62S.3    AppMcatton. 

(a)  Applicable  Standards.  (1)  Design 

and  construction  standards  for  new 
construction,  reconstruction,  resuriacing 
(except  for  maintenance  resurfacing), 
restoration,  or  rehabilitation  of  a 
highway  on  the  NHS  (other  than  a 
highway  also  on  the  Interstate  System  or 
other  freeway)  shall  be  those  approved 
by  the  Secretary  in  cooperation  with  the 
State  highway  departments.  These 
standards  may  take  into  account,  in 
addition  to  the  criteria  described  in 
§  625.2(a),  the  following: 

(i)  The  constructed  and  natural 
environment  of  the  area; 

(ii)  The  environmental,  scenic.  - 
aesthetic,  historic,  community,  and 
preservation  impacts  of  the  activity:  and 

(iii)  Access  for  other  modes  of 
transportation. 

(2)  Federal-aid  projects  not  on  the 
NHS  are  to  be  designed,  constructed, 
operated,  and  maintained  in  accordance 
with  State  laws,  regulations,  directives, 
safety  standards,  design  standards,  and 
construction  standards. 

(b)  The  standards,  policies,  and 
standard  specifications  cited  in  $  625.4 
of  this  part  contain  specific  criteria  and 
controls  for  the  design  of  NHS  projects. 
Deviations  from  specific  minimum 
values  therein  are  to  be  handled  in 
accordance  with  procedures  in 
paragraph  (f)  of  this  section.  If  there  is 
a  conflict  between  criteria  in  the 
documents  enumerated  in  §625.4  of  this 
part,  the  latest  listed  standard,  policy,  or 
standard  specification  will  govern. 

(c)  Application  of  FHWA  regulations, 
although  cited  in  §  625.4  of  this  part  as 
standards,  policies,  and  standard 
specifications,  shall  be  as  set  forth 
therein. 

(d)  This  r^xilation  establishes  Federal 
standards  for  wc^k  on  the  NHS 
regardless  of  funding  source. 

(e)  The  Division  Administrator  shall 
determine  the  applicability  of  the 
roadway  geometric  design  standards  to 
traffic  engineering,  safety,  and 
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preventive  maintenance  projects  which 
include  very  minor  or  no  roadway  work. 
Formal  findings  of  applicability  are 
expected  only  as  needed  to  resolve 
contTOvosies. 

(f)  Exceptions.  (1)  Approval  within 
the  delegated  authority  provided  by 
FHWA  Order  MllOO.lA  may  be  given 
on  a  project  basis  to  designs  whidi  do 
not  conform  to  the  minimum  criteria  as 
set  forth  in  the  standards,  policies,  and 
standard  specifications  for: 

(i)  Experimental  features  on  projects; 
and 

(ii)  Projects  where  conditions  warrant 
that  exceptions  be  made. 

(2)  The  determinaUon  to  approve  a 
project  design  that  does  not  conform  to 
the  minimum  criteria  is  to  be  made  only 
after  due  consideration  is  given  to  all 
project  conditions  such  as  maximuim 
service  and  safety  benefits  for  the  dollar 
invested,  compatibility  with  adjacent 
sections  of  roadway  and  the  probable 
time  before  reconstruction  of  the  section 
due  to  increased  traffic  demands  or 
changed  conditions. 

S62S.4    Standards.  poNclee,  and  stwKterd 
apaciflcattona. 

The  documents  bsted  in  this  section 
are  incorporated  by  reference  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
S52(a)  and  1  CFR  part  51  and  are  on  file 
at  the  Office  of  the  Federal  Register  in 
Washington,  DC.  They  are  available  as 
noted  in  paragraph  (d)  of  this  section. 
The  other  CFR  references  listed  in  this 
section  are  included  for  cross-reference 
purposes  only. 

(a)  Roadway  and  appurtenances.  (1)  A 
Policy  on  Geometric  ciesign  of 
Highways  and  Streets,  AASHTO  1994. 
[See§625.4(d)(l)| 

(2)  A  Policy  on  Design  Standards — 
Interstate  System.  AASHTO  1991.  (See 
S625.4(d)(l)) 

(3)  The  geometric  design  standards  for 
resiufacing.  restoration,  and 
rehabilitation  (RRR)  projects  on  NHS 
highways  other  than  freeways  shall  be 
the  procediires  and  the  design  or  design 
criteria  established  for  individual 
projects,  groups  of  projects,  or  all 
noufreeway  RRR  projects  in  a  State,  and 
as  approved  by  the  FHWA.  The  other 
geometric  design  standards  in  this 
section  do  not  apply  to  RRR  projects  on 
NHS  highways  other  than  freeways, 
except  as  adopted  on  an  individual 
State  besis.  The  RRR  design  standards 
shall  reflect  the  consideration  of  the 
traffic,  safety,  economic,  physical, 
community,  and  environmental  needs  of 
the  projects. 

(4)  Erosion  and  Sediment  Control  on 
Highway  Construction  Projects,  refer  to 
23  CFR  part  650.  subpart  B. 


(5)  Location  and  Hydraulic  Design  of 
Encroachments  on  Flood  Plains,  refer  to 
23  CFR  part  650,  subpart  A. 

(6)  Procedures  for  Abatement  of 
Highway  Traffic  Noise  and  Construction 
Noise,  refer  to  23  CFR  part  772. 

(7)  Accommodation  of  Utilities,  refer 
to  23  CFR  part  645,  subpart  B. 

(8)  Pavement  Design,  refer  to  23  CFR 
part  626. 

(b)  Bridges  and  structures.  (1) 
Standard  Specifications  for  Highway 
Bridges,  Fifteenth  Edition,  AASHTO 
1992.  [See  §  625.4(d)(1)] 

(2)  Interim  Specifications — Bridges, 
AASHTO  1993.  [See  §625.4(d)(l)l 

(3)  Interim  Specifications — Bridges, 
AASHTO  1994.  [See  §625.4(d)(l)l 

(4)  Interim  Specifications — Bridges, 
AASHTO  1995.  [See  §625.4(d){l)l 

(5)  AASHTO  LRFD  Bridge  Design 
Specifications,  First  Edition,  AASHTO 
1994  (U.S.  Units).  (See  §625.4(d)(l)] 

(6)  AASHTO  LRFD  Bridge  Design 
Specifications,  First  Edition,  AASHTO 
1994  (SI  Units).  [See  §625.4(d)(l)l 

(7)  Standard  Specifications  for 
Movable  Highway  Bridges,  AASPiTO 
1988.  |See§625.4(d)(l)l 

(8)  Bridge  Welding  Code.  ANSI/ 
AASHTO/AWS  Dl.5-95.  AASHTO.  (See 
§  625.4(d)(1)  and  (2)1 

(9)  Structural  Welding  Code- 
Reinforcing  Steel,  ANSI/AWS  Dl.4-92, 
1992.  [See  §  625.4(d)(2)] 

(10)  Standard  Specifications  for 
Structiual  Supports  for  Highway  Signs, 
Luminaires  and  Traffic  Signals, 
AASHTO  1994.  [See  §  625.4(d)(1)] 

(11)  Navigational  Clearances  for 
Bridges,  refer  to  23  CFR  part  650, 
subpart  H. 

(c)  Materials.  (1)  General  Materials 
Reqiiirements,  refer  to  23  CFR  part  635, 
subpart  D. 

(2)  Standard  Specifications  for 
Transportation  Materials  and  Methods 
of  Sampling  and  Testing,  parts  I  and  II, 
AASHTO  1995.  [See  §625.4(d)(l)] 

(3)  Sampling  and  Testing  of  Materials 
and  Construction,  refer  to  23  CFR  part 
637.  subpart  B. 

(d)  Availability  of  documents 
incorporated  by  reference.  The 
documents  listed  in  §625.4  are 
incorporated  by  reference  and  are  on  file 
and  available  for  inspection  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  Suite  700. 
Washington,  DC.  These  documents  may 
also  be  reviewed  at  the  Department  of 
Transportation  Library.  400  Seventh 
Street.  SW..  Washington.  DC.  in  Room 
2200.  These  documents  are  also 
available  for  inspection  and  copying  as 
provided  in  49  CFR  part  7.  appendix  D. 
Copies  of  these  documents  may  be 
obtained  from  the  following 
organizations: 


(1)  American  Association  of  State 
Highway  and  Transportation  Officials 
(AASHTO).  Suite  249,  444  North 
Capitol  Street.  NW.,  Washiogton,  DC 
20001. 

(2)  Amer!can  Welding  Society  (AWS). 
2501  Northwest  Seventh  Street,  Miami, 
FL  33125. 
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Coast  Guard 

33  CFR  Part  165 

[CQ008-07-O0ei 

RIN2115-nAE84 

Amendment  to  Regulated  Navigation 
Area  Regulations;  Lower  Mississippi 
River 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  On  March  18, 1997,  the  Coast 
Guard  established  a  temporary  regulated 
navigation  area  affecting  the  operation 
of  downbound  tows  in  the  Lower 
Mississippi  River  from  mile  347  at 
Vicksburg,  MS  to  mile  88  above  Head  of 
Passes,  l^s  amendment  extends  the 
southern  limit  of  the  regulated 
navigation  area  to  the  boundary  of  the 
territorial  sea  at  the  approaches  to  South 
West  Pass  and  includes  regulations 
affecting  the  operation  of  self-propelled 
vessels  of  1600  gross  tons  or  greater.  The 
regulated  navigation  area  is  needed  to 
protect  vessels,  bridges,  shore:side 
facilities  and  the  public  from  a  safety 
hazard  created  by  high  water  and 
resulting  flooding  along  the  Lower 
Mississippi  River.  Downbound  barge 
traffic  and  the  transitting  of  self- 
propelled  vessels  of  1600  or  more  gross 
tons  are  prohibited  unless  they  are  in 
compliance  with  this  regulation. 
DATES:  This  amended  regulation  is 
effective  from  10:00  a.m.  on  March  21, 
1997  and  terminates  at  12  p.m.  on  April 
5,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Harvey  R.  Dexter,  Marine  Safety 
Division,  USCG  Eighth  District  at  New 
Orleans,  LA  (504)  589-6271. 

SUPPt.aiENTARY  INFORMATION: 

Background  and  Purpose 

The  velocity  of  river  currents  on  the 
Lower  Mississippi  River  are 
approaching  an  all  time  high.  Several 
recent  vessel  allisions  with  bridges  and 
barge  breakaways  have  been  caused  by 
strong  currents  and  eddies  resulting 
from  flood  conditions  on  the  Lower 
Mississippi  River.  Consequently,  the 
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Commander,  Eighth  Coast  Guard 
District  has  identified  a  need  to  place 
operating  restrictions  in  regard  to  tows 
downboimd  on  the  Mississippi  River  to 
assure  adequate  safe  power  for 
navigation,  and  additional  operating 
requirements  on  self-propelled  vessels 
of  1600  or  more  gross  tons  operating 
anywhere  within  the  Regulated 
Navigation  Area  (RNA).  This  amended 
emergency  Temporary  Regulated 
Navigation  Area  extends  from  one  mile 
above  the  Interstate  20  Highway  Bridge 
at  Vicksburg,  Mississippi  (Lower 
Mississippi  River  mile  437),  to  the 
boundary  of  the  territorial  sea  at  the 
approaches  to  South  West  Pass. 

Downbound  tows  operating  from  the 
northern  boundary  of  this  RNA  to  mile 
88  above  Head  of  Passes  shall  be 
restricted  as  follows: 

(a)  Tow  boats  with  a  brake 
horaepower  of  7,400  (7,400  bhp)  and 
greater  shall  be  limited  to  a  25  barge 
tow. 

(b)  Tow  boats  with  brake  horsepower 
of  6,000  (6,000  bhp),  but  less  than  7,400 
bhp,  shall  be  limited  to  a  20  barge  tow. 

(c)  For  all  other  tows  the  following 
Tninimiiin  brake  horsepower 
requirements  apply: 

1.  Loaded  standard  size  dry  cargo 
barges  (195'  by  35')  traveling 
southbound:  300  brake  horsepower  per 
barge  minimum. 

2.  For  all  other  loaded  dry  cargo 
barges  and  all  loaded  liquid  barges 
southbound:  one  brake  horsepower 
minimum  for  each  5  deadweight  tons  of 
cargo. 

3.  For  tows  consisting  of  empty 
standard  size  dry  cargo  barges  traveling 
southbound  at  Algiers  Point:  200  brake 
horsepower  per  barge. 

4.  For  tows  containing  mixed  empty 
and  loaded  barges,  the  higher,  loaded, 
brake  horsepower  standard  applies  (300 
brake  horsepower). 

(d)  For  tows  of  20  barges  or  larger, 
downbound  transit  through  the  Baton 
Rouge  Railroad  and  Highway  Bridge, 
also  known  as  the  Highway  190  Bridge, 
is  restricted  to  daylight  only. 

All  self-propelled  vessels  to  which  33 
Code  of  Federal  Regulations  §  164 
applies,  shall  comply  with  the 
following: 

(a)  Masters  shall  review  the 
requirements  of  33  CFR  §  164.25 
pertaining  to  "Tests  Before  Entering  or 
Getting  Underway." 

.(b)  The  engine  room  shall  be  manned 
at  all  times  when  underway  in  the  RNA. 

(c)  Prior  to  entering  the  RNA  or 
getting  imderway  within  the  RNA.  the 
master  of  each  vessel  shall  report  to  the 
ship's  agent  that  the  regulations  at  33 
CFR  164,25  have  been  reviewed,  are 


understood,  and  the  vessel  is  in 
compliance  with  the  regulation. 

(d)  As  part  of  the  master's  report,  the 
chief  engineer  shall  also  certify  that  the 
following  additional  operating 
conditions  will  be  satisfied  so  long  as 
the  vessel  is  underway  within  the  RNA: 

1.  If  the  vessel  has  an  automated  main 
propulsion  plant,  it  will  be  operated  in 
manual  mode  and  will  be  prepared  to 
answer  maneuvering  commands 
immediately. 

2.  The  vessel  shall  immediately 
provide  maximiun  ahead  or  astern 
power  when  so  ordered  by  the  bridge. 

3.  The  main  propulsion  plant  shall,  in 
all  respects,  be  ready  for  operations  in 
the  RNA  including  die  main  propulsion 
air  start  systems,  fuel  systems,  lube  oil 
systems,  cooling  systems,  and 
automation  systems. 

4.  The  master  shall  also  certify  that 
the  gyrocompass  is  properly  operating 
and  calibrated. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regvdation  and  good 
cause  exists  for  making  it  efiiective  in 
less  than  30  days  after  Federal  Register 
publication.  Publication  of  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to 
public  interest  because  immediate 
action  is  necessary  to  ensure  self- 
propelled  vessels  are  capable  of 
operating  safely  in  the  increased 
currents  present  on  the  river  and 
prevent  downbound  towing  vessels 
&t>m  alliding  with  bridges  and  shore- 
side  structures,  and  colliding  with  other 
vessels,  causing  danger  to  the  public. 

Regulation  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  uimecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 


businesses  and  not-for-profit 
organizations  that  are  independenUy 
owned'and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  Small 
entities  in  this  case  would  not  include 
a  significant  number  of  company 
operating  vessels  of  1600  gross  tons  or 
greater  due  to  the  nature  and  cost  of 
op>erating  vessels  of  this  size.  However, 
it  could  include  small  towing 
companies  that  may  be  affected  by  this 
rule.  Although  this  rule  places  night 
time  restrictions  for  tows  transiting  the 
Baton  Rouge  Railroad  and  Highway 
Bridge,  these  restrictions  are  limited  to 
tows  of  20  ore  mere  barges  and 
operators  may  reduce  the  size  of  their 
tows  to  transit  those  areas.  No  other 
restrictions  on  transit  are  imposed  so 
long  as  the  horsepower  requirements  are 
met  These  horsepower  requirements  are 
consistent  with  accepted  industry 
practice  and  the  actions  of  a  prudent 
mariner  under  the  circumstances.  This 
rule  is  deemed  to  not  have  a  substantial 
economic  impact. 

Collection  of  Information 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
enviroiunental  impact  of  this  proposal 
and  concluded  that  under  paragraph 
2.B.2.(g)(5)  of  Codunandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  dociunentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(waters).  Reporting  and  recordkeeping 
requirements.  Safety  measures,  and 
Waterways. 

Final  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 
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1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Aatkortty:  33  U.&C  1231:  50  U.&C  191. 
33  CFR  1.0S-l(g).  6.04-1.  6.04-6,  and  160.5: 
46  CFR  1.46. 

2.  §  165.T08-001  is  revised  to  read  as 
follows: 

f16S.T0e-001.    Reyuleled  Nevtgaiton  Aw; 
Lowef  Hisslssippi  Rtvw. 

(a)  Location:  The  following  area  is  a 
regulated  navigation  area:  All  waters  of 
the  Mississippi  River  from  one  mile 
above  the  Interstate  20  Highway  Bridge 
at  Vicksburg,  MS  (Lower  Mississippi 
River  Mile  437)  to  the  boundary  of  the 
territorial  sea  at  the  approaches  to  South 
West  Pass. 

(b)  Regulations: 

(1)  In  accordance  with  general 
regulations  in  Section  §  165.11  of  this 
part,  no  downbound  tows  may  operate 
within  the  Regulated  Navigation  Area 
(RNA)  contrary  to  this  regudation. 

(2)  Tow  boats  with  a  brake 
horsepower  of  7.400  (7.400  bhp)  and 
greater  shall  be  limited  to  a  25  barge 
tow. 

(3)  Tow  boats  with  a  brake 
horsepower  of  6.000  (6,000  bhp).  but 
less  than  7,400  bhp  shall  be  limited  to 
a  20  barge  tow. 

(4)  For  all  other  tows  the  following 
minimum  brake  horsepower 
requirements  apply: 

(i)  Loaded  standard  size  dry  cargo 
barges  (195'  by  35')  traveling 
southbound:  300  brake  horsepower  per 
barge  minimum. 

(ii)  For  other  loaded  dry  cargo  barges 
and  all  loaded  liquid  barges 
southbound:  one  brake  horsepower 
minimum  for  each  5  deadweight  tons  of 
cargo. 

(iii)  For  tows  consisting  of  empty 
standard  size  dry  cargo  barges  traveling 
southbound  at  Algiers  Point:  200  brake 
horaepower  per  barge. 

(iv)  For  tows  containing  mixed  empty 
and  loaded  barges,  the  higher,  loaded, 
brake  horsepower  standards  apply  (300 
brake  horsepower). 

(5)  For  tows  of  20  barges  or  larger, 
downbound  transit  through  the  Baton 
Rouge  Railroad  and  Highway  Bridge, 
also  known  as  the  Highway  190  Bridge, 
is  restricted  to  daylight  only. 

(6)  All  self-propelled  vessels  to  which 
the  regulations  at  33  CFR  part  164 
apply,  shall  comply  with  the  following: 

(i)  Masters  shall  review  the 
requirements  of  33  CFR  §  164.25 
pertaining  to  "Tests  Before  Entering  or 
Getting  Underway." 

(ii)  The  engine  room  shall  be  manned 
at  all  times  while  underway  in  the  RNA. 

(iii)  Prior  to  entering  or  getting 
underway  in  the  RNA.  the  master  of 


each  vessel  shall  report  to  the  ship's 
agent  that  33  CFR  part  164  has  been 
reviewed,  the  requirements  are 
understood,  and  his  vessel  is  in 
compliance  with  the  regulation. 

(iv)  The  master  shall  also  report  that 
the  chief  engineer  has  certified  that  the 
following  additional  op>erating 
conditions  %vill  be  satisfied  so  long  as 
the  vessel  is  underway  within  the  RNA: 

(A)  If  the  vessel  has  an  automated 
main  propulsion  plant,  it  shall  be 
operated  in  manual  mode  and  will  be 
prepared  to  answer  maneuvering 
commands  immediately. 

(B)  The  vessel  shall  immediately 
provide  maximum  ahead  or  astern 
power  when  so  ordered  by  the  bridge. 

(C)  The  main  propulsion  plant  shall 
in  all  respects  be  ready  for  operations  in 
the  regulated  navigation  area  including 
the  main  propulsion  air  start  systems, 
fuel  systems,  lube  oil  systems,  cooling 
systems,  and  automation  systems. 

(v)  The  master  shall  also  certify  that 
the  gyrocompass  is  properly  operating 
and  calibrated. 

(7)  For  vessels  subject  to  this 
regulation.  Commander,  Eighth  Coast 
Guard  District  urges  that  main 
propulsion  standby  systems  be  placed 
on-line  or  be  ready  to  be  placed  on-line 
immediately. 

(8)  The  Captain  of  the  Port  will  notify 
the  public  of  changes  in  the  status  of 
this  zone  by  Marine  Safety  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHz). 

(c)  Effective  dates:  This  section  is 
effective  at  10:00  a.m.  on  March  21, 
1997  and  terminates  at  12  p.m.  on  April 
5. 1997. 

Dated:  March  21, 1996. 
Timothy  W.  foaiali. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
|FR  Doc.  97-6108  Filed  3-31-97;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parti 
RtN2900-AF29 

Reduction  of  Debt  Through  ttw 
Performance  of  Work-Study  Services 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  docimient  adopts  as  a 
final  rule  amendments  to  the  general 
regulations  of  the  Department  of 
Veterans  A&irs  (VA).  The  amendments 
provide  that  the  money  payable  for 
performance  of  work-study  services  may 


be  offset  against  an  individual's 
outstanding  debt  to  the  United  States 
arising  from  participation  in  educational 
and  vocational  rehabilitation  programs 
VA  administers.  The  adoption  of  this 
change  helps  veterans  pay  outstandiug 
debts  to  the  United  States. 

EFFECTIVE  DATES:  May  1, 1997. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  June 
C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
AfEurs,  810  Vermont  Ave.,  NW, 
Washington,  DC  20420  (202)  273-7187. 

SUPPI.EMENTARY  INFORMATION:  On  August 
5, 1996,  VA  published  in  the  Federal 
Register  (61  FR  40589)  a  proposed  rule 
to  permit  individuals  who  have  an 
outstanding  debt  to  the  United  States 
arising  from  participation  in  educational 
and  vocational  rehabilitation  programs 
VA  administers  to  liquidate  that  debt 
through  the  performance  of  work-study 
services.  The  public  was  given  60  days 
to  submit  comments.  VA  received  no 
comments. 

Accordingly,  based  on  the  rationale 
set  forth  in  the  proposed  rule  document, 
we  are  adopting  the  provisions  of  the 
proposed  rule  as  a  final  rule.  For  the 
purposes  of  clarity,  the  organization  of 
§  1.929(b)  is  slighdy  modified.  This  final 
rule  also  affirms  the  information  in  the 
proposed  rule  document  concerning  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  final  rule  are  64.116, 
64.117,  64.120,  and  64.124.  This  final 
rule  also  affects  the  Montgomery  GI 
Bill — Selected  Reserve  for  which  there 
is  no  Catalog  of  Federal  Domestic 
Assistance  number. 

List  of  Subjects  in  38  CFR  Part  1 

Administrative  practice  and 
procedure.  Cemeteries,  Claims, 
Employment,  Flags,  Freedom  of 
information.  Government  contracts. 
Government  employees,  Government 
property,  Inventions  and  patents, 
Investigations,  Privacy,  Seals  and 
insignia. 

Approved:  December  23, 1998. 
)eaae  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  1  is  amended  as 
set  forth  below. 

PART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  1, 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 


2.  Section  1.929  and  its  authorify 
citations  are  added  under  the 
undesignated  center  heading 
"STANDARDS  FOR  COLLECTION  OF 
CLAIMS"  to  read  as  follows: 

§1.929    Reduction  of  delM  through 
performance  of  worfc-study  service*. 

(a)  Scope.  (1)  Subject  to  the  provisions 
of  this  section  VA  may  allow  an 
individual  to  reduce  an  indebtedness  to 
the  United  States  through  offset  of 
benefits  to  which  the  individual 
becomes  entitled  by  performance  of 
work-study  services  under  38  U.S.C. 
3485  and  3537  when  the  debt  arose  by 
virtue  of  the  individual's  participation 
in  a  benefits  program  provided  under 
any  of  the  following: 

(i)  38  U.S.C.  chapter  30; 

(ii)  38  U.S.C.  chapter  31; 

(iii)  38  U.S.C.  chapter  32; 

(iv)  38  U.S.C.  chapter  34; 

(v)  38  U.S.C.  chapter  35; 

(vi)  38  U.S.C.  chapter  36  (other  than 
an  education  loan  provided  under 
subpart  F,  part  21  of  this  title);  or 

(vii)  10  U.S.C.  chapter  1606  (other 
than  an  indebtedness  arising  from  a 
refund  penalty  imposed  under  10  U.S.C. 
16135). 

(2)  This  section  shall  not  apply  in  any 
case  in  which  the  individual  has  a 
pending  request  for  waiver  of  the  debt 
under  §§  1.950  through  1.970. 

(Authority:  38  U.S.C  3485(e)(1);  Pub.  L  102- 
16) 

(b)  Selection  criteria.  (1)  If  there  are 
more  candidates  for  a  work-study 
allowance  than  there  are  work-study 
positions  available  in  the  area  in  which 
the  services  are  to  be  performed,  VA 
will  give  priority  to  the  candidates  who 
are  pursuing  a  program  of  education  or 
rehabilitation. 

(2)  Only  after  all  candidates  in  the 
area  described  in  paragraph  (b)(1)  of  this 
section  either  have  been  given  work- 
study  contracts  or  have  withdrawn  their 
request  for  contracts  will  VA  offer 
contracts  to  those  who  are  not  pursuing 
a  program  of  education  or  rehabilitation 
and  who  wish  to  reduce  their 
indebtedness  through  performance  of 
work-study  services. 

(3)  VA  shall  not  offer  a  contract  to  an 
individual  who  is  receiving 
compensation  from  another  source  for 
the  work-study  services  the  individual 
wishes  to  perform. 

(4)  VA  snail  not  offer  a  contract  to  an 
individual  if  VA  determines  that  the 
debt  can  be  collected  through  other 
means  such  as  collection  in  a  lump  siun, 
collection  in  installments  as  provided  in 
§  1.917  or  compromise  as  provided  in 
§1.918. 

(Authority:  38  U.S.C.  3485(e);  Pub.  L.  102- 
16) 


(c)  Utilizatior}.  The  work-study 
services  to  be  performed  under  a  debt- 
liquidation  contract  will  be  limited  as 
follows: 

(1)  If  the  individual  is  concurrenUy 
receiving  educational  assistance  in  a 
program  administered  by  VA,  work- 
study  services  are  limited  to  those 
allowed  in  the  educational  program 
under  which  the  individual  is  receiving 
benefits. 

(2)  If  the  individual  is  not 
concurrentiy  receiving  educational 
assistance  in  a  program  administered  by 
VA,  the  individual  may  perform  only 
those  work-study  services  and  activities 
which  are  or  were  open  to  those 
students  receiving  a  work-study 
allowanc^while  pursuing  a  program  of 
education  pursuant  to  the  chapter  under 
which  the  debt  was  incurred. 

(Authority:  38  U.S.C  3485(e);  Pub.  L.  102- 
16) 

(d)  Contract  to  perform  services.  (1) 
The  work-study  services  performed  to 
reduce  indebtedness  shall  be  performed 
pursuant  to  a  contract  between  the 
individual  and  VA. 

(2)  The  individual  shall  perform  the 
work-study  services  required  by  the 
contract  at  the  place  or  places 
designated  by  VA. 

(3)  The  number  of  hours  of  services  to 
be  performed  under  the  contract  must 
be  sufficient  to  enable  the  individual  to 
become  entitied  to  a  sum  large  enough 
to  liquidate  the  debt  by  o&et. 

(4)  The  number  of  weeks  in  the 
contract  will  not  exceed  the  lesser  of — 

(i)  The  number  of  weeks  of  services 
the  individual  needs  to  perform  to 
liquidate  his  or  her  debt;  or 

(ii)  52. 

(5)  In  determining  the  number  of 
hours  per  week  and  the  number  of 
weeks  under  paragraphs  (d)(3)  and 
(d)(4)  of  this  section  necessary  to 
liquidate  the  debt,  VA  will  use  the 
amount  of  the  account  receivable, 
including  all  accrued  interest, 
administrative  costs  and  marshall  fees 
outstanding  on  the  date  the  contract  is 
offered  to  the  individual  and  all  accrued 
interest,  administrative  costs  and 
marshall  fees  VA  estimates  will  have 
become  outstanding  on  the  debt  on  the 
date  the  debt  is  to  be  liquidated. 

(6)  The  contract  will  automatically 
terminate  after  the  total  amoimt  of  the 
individual's  indebtedness  described  in 
paragraph  (d)(5)  of  this  section  has  been 
recouped,  Mraived,  or  otherwise 
liqmdated.  An  individual  performing 
work-study  services  imder  a  contract  to 
liquidate  a  debt  is  released  from  the 
contract  if  the  debt  is  liquidated  by 
other  means. 

(7)  The  contract  to  perform  work- 
study  services  for  the  purpose  of 


liquidating  indebtedness  will  be 
terminated  if: 

(i)  The  individual  is  liquidating  his  or 
her  debt  under  this  section  while 
receiving  either  an  educational 
assistance  allowance  for  further  pursuit 
of  a  program  of  education  or  a 
subsistence  allowance  for  further 
pursuit  of  a  program  of  rehabilitation: 

(ii)  The  individual  terminates  or 
reduces  the  rate  of  pursuit  of  his  or  her 
program  of  education  or  rehabilitation; 
and 

(iii)  The  termination  or  reduction 
causes  an  account  receivable  as  a  debt 
owed  by  the  individual. 

(8)  VA  may  terminate  the  contract  at 
any  time  the  individual  fails  to  perform 
the  services  required  by  the  contract  in 
a  satis&ctory  manner. 

(Authority:  38  U.S.C  3485(e),  7104(a);  Pub. 
L.  102-16) 

(e)  Reduction  of  indebtedness.  (1)  In 
return  for  the  individual'^  agreement  to 
perform  hours  of  services  totaling  not 
more  than  40  times  the  number  of  weeks 
in  the  contract,  VA  will  reduce  the 
eligible  person's  outstanding 
indebtedness  by  an  amount  equal  to  the 
higher  of — 

(i)  The  hourly  minimum  wage  in 
effect  under  section  6(a)  of  the  Fair 
Labor  Standards  Act  of  1938  times  the 
niunber  of  hours  the  individual  works; 
or 

(ii)  The  hourly  minimum  wage  under 
comparable  law  of  the  State  in  which 
the  services  are  performed  times  the 
number  of  hours  the  individual  works. 

(2)  VA  will  reduce  the  individual's 
debt  by  the  amount  of  the  money  earned 
for  the  performance  of  work-study 
services  after  the  completion  of  each  50 
hours  of  services  (or  in  the  case  of  any 
remaining  hours  required  by  the 
contract,  the  amount  for  those  hours). 

(Authority:  38  U.S.C  3485(e);  Pub.  L  102- 
16) 

(f)  Suspension  of  collections  by  offset. 
Notwithstanding  the  provisions  of 

§  1.912a,  during  the  period  covered  by 
the  work-study  debt-liquidation  contract 
with  the  individual,  VA  will  ordinarily 
suspend  the  collection  by  offset  of  a 
debt  described  in  paragraph  (a)(1)  of  this 
section.  However,  the  individual  may 
voluntarily  permit  VA  to  collect  part  of 
the  debt  through  offset  against  other 
benefits  payable  while  the  individual  is 
performing  work-study  services.  If  the 
contract  is  terminated  before  its 
scheduled  completion  date,  and  the 
debt  has  not  been  liquidated,  collection 
through  ofiiset  against  other  benefits 
payable  will  resume  on  the  date  the 
contract  terminates. 

(Authority:  38  U.S.C  3485(e);  Pub.  L  102- 
16) 
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(g)  Payment  for  additional  hours.  (1) 
If  an  individual,  without  £ault  on  his  or 
her  part,  performs  work-study  services 
for  which  payment  may  not  be 
authorized,  including  services 
performed  after  termination  of  the 
contract,  VA  will  pay  the  individual  at 
the  applicable  hourly  minimum  wage 
for  such  services  as  die  Director  of  ^e 
VA  field  station  of  jurisdiction 
determines  were  satisfactorily 
performed. 

(2)  The  Director  of  the  VA  field 
station  of  jurisdiction  shall  determine 
whether  the  individual  was  without 
fault.  In  making  this  decision  he  or  she 
shall  consider  all  evidence  of  record  and 
any  additional  evidence  which  the 
individual  wishes  to  submit. 

(Authority:  38  U.S.C  348S(e):  Pub.  L.  102- 
16) 

(FR  Doc.  97-8140  Filed  3-31-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTKM 
AGENCY 

40CFRPart63 
[WI73-01-7302(b);  FRL-6e91-7] 

Approval  of  Section  112(0  Program  of 
Delagation;  WlacoTwln 

AGSICY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


EPA  is  approving,  through  a 
"direct  final"  procedure,  Wisconsin's 
request  for  delegation  of  the  Federal  air 
toxics  program  contained  within  40  CFR 
Parts  61  and  63  pursuant  to  Section 
112(1)  of  the  Clean  Air  Act  (CAA)  as 
amended.  The  State's  requested 
mechanism  of  delegation  involves  either 
the  delegation  of  all  existing  and  future 
Section  112  standards  as  federally 
promulgated,  for  promulgation  as  State 
standards  (or  rules),  or  to  incorporate 
Federal  standards  into  State  air 
pollution  control  permits,  reserving  the 
right  to  promulgate  the  standards  as  a 
State  rule  at  a  later  time.  The  actual 
delegation  of  authority  will  occur 
through  a  memorandum  of  agreement 
(MOA)  between  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  and  EPA.  This  request  for 
approval  of  the  mechanism  of 
delegation  encompasses  all  sources  not 
covered  by  the  40  CFR  Part  70  operating 
permit  program. 

DATES:  This  action  will  become  effective 
June  2, 1997,  unless  adverse  or  critical 
comments  not  previously  addressed  by 
the  State  or  EPA  are  received  by  May  1, 
1997.  If  the  efiiective  date  is  delayed. 


timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the 
approval  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  EPA  Region  5,  77 
West  Jackson  Boulevard,  AR-18J, 
Chicago,  Illinois,  60604.  Please  contact 
Constantine  Blathras  at  (312)  886-0671 
to  arrange  a  time  if  inspection  of  the 
submittal  is  desired. 

Effective  immediately,  all 
notifications,  reports  and  other 
correspondence  required  under  Section 
112  standards  should  be  sent^o  the 
State  of  Wisconsin  rather  than  to  the 
EPA.  Region  5,  in  Chicago.  Affected 
sources  should  send  this  information  to: 

Bureau  of  Air  Management,  Wisconsin 
Department  of  Natural  Resources,  101  South 
Webater  Street.  P.O.  Box  7921,  Madison, 
Wisconsin  53707. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constantine  Blathras,  AR-18J,  77  West 
Jackson  Boulevard,  Chicago,  Illinois, 
60604,  (312)  886-0671. 

SUPPLEMENTARY  INFORMATION: 

L  Background  and  Purpose 

Section  112(1)  of  the  CAA  enables  the 
EPA  to  approve  State  air  toxics 
programs  or  rules  to  operate  in  place  of 
the  Federal  air  toxics  program.  The 
Federal  air  toxics  program  implements 
the  requirements  found  in  Section  112 
of  the  CAA  pertaining  to  the  regulation 
of  hazardous  air  pollutants.  Approval  of 
an  air  toxics  program  is  granted  by  the 
EPA  if  the  Agency  finds  that  the  State 
program:  (1)  Is  "no  less  stringent"  than 
the  corresponding  Federal  program  or 
rule.  (2)  the  State  has  adequate  authority 
and  resources  to  implement  the 
program,  (3)  the  schedule  for 
implementation  and  compliance  is 
sufificiendy  expeditious,  and  (4)  the 
program  is  otherwise  in  compliance 
with  Federal  guidance.  Once  approval  is 
granted,  the  air  toxics  program  can  be 
implemented  and  enforced  by  State  or 
local  agencies,  as  well  as  EPA. 
Implementation  by  local  agencies  is 
dependent  upon  appropriate 
subdelegation. 

On  December  22, 1995,  Wisconsin 
submitted  to  EPA  a  request  for 
delegation  of  authority  to  implement 
and  enforce  the  air  toxics  program 
under  Section  112  of  the  CAA.  On 
March  28. 1996,  EPA  found  the  State's 
submittal  complete.  In  this  document 
EPA  is  taking  final  action  to  approve  the 
program  of  delegation  for  Wisconsin. 


n.  Review  of  SUte  Submittal 

A.  Progniin  Summary 

Requirements  for  approval,  specified 
in  Section  112(1)(5),  require  that  a 
State's  program  contain  adequate 
authorities,  adequate  resources  for 
implementation,  and  an  expeditious 
compliance  schedide.  These 
requirements  are  also  requirements  for 
an  adequate  operating  permits  program 
under  Part  70  (40  CFR  70.4).  EPA 
promulgated  a  final  interim  approval 
under  Part  70  of  the  State  of  Wisconsin's 
Operating  Permit  Program  on  March  6, 
1995  (60  FR  12128-12137).  The  notice 
included  the  approval  of  a  mechanism 
for  delegation  of  all  Section  112 
standards  for  sources  subject  to  the  Part 
70  program.  Sources  subject  to  the  Part 
70  program  are  those  sources  that  are 
operating  pursuant  to  a  Part  70  permit 
issued  by  the  State  or  EPA.  Soiuces  not 
subject  to  the  Part  70  program  are  those 
sources  that  are  not  required  to  obtain 
a  Part  70  permit  from  either  the  State  or 
EPA.  This  action  supplements  the  Part 
70  ndemaking  in  that  Wisconsin  will 
have  the  authority  to  implement  and 
enforce  the  Section  112  air  toxics 
program  regardless  of  a  source's  Part  70 
applicability.  The  Wisconsin  program  of 
delegation  for  sources  not  subject  to  Part 
70  will  not  include  delegation  of 
Section  112(r)  authority  nor  Section 
112(i)(5)  Early  Reductions  Program 
authority. 

As  stated  above,  this  document 
constitutes  EPA's  approval  of 
Wisconsin's  program  of  delegation  of  all 
existing  and  future  air  toxics  standards, 
except  for  Section  112(i)(5)  and  Section 
112(r)  standards  as  they  pertain  to  non- 
Part  70  sources.  The  Wisconsin  program 
of  delegation  will  operate  as  follows: 
For  a  future  Section  112  standard  for 
which  WDNR  intends  to  accept  straight 
delegation,  EPA  will  delegate  the 
authority  to  implement  a  Section  112 
standard  to  the  State  by  letter  unless 
WDNR  notifies  EPA  difierenUy  within 
45  days  of  EPA  final  promulgation  of 
the  standard.  WDNR  will  as 
expeditiously  as  practicable  and,  if 
possible,  within  18  months  of  the 
promulgation  by  EPA  of  a  Section  112 
standard  which  is  applicable  to  non-Part 
70  sources,  adopt  such  standard  into  the 
State  air  quality  regulations.  Upon 
completion  of  such  regulatory  action, 
WDNR  will  submit  to  EPA  proof  of 
adoption.  EPA  shall  respond  with  a 
letter  delegating  enforcement  authority 
to  the  WDNR  with  respect  to  the 
adopted  standard. 

For  a  source  category  for  which 
Wiconsin  wishes  to  adopt  its  own  rules, 
WDNR  shall  submit  for  approval  to  EPA 
State  rules  varying  from  the  Federal 


standard,  as  expeditiously  as 
practicable,  and  if  possible  within  18 
months  of  promulgation  by  EPA  of  a 
Section  12  standard  applicable  to  non- 
Part  70  sources.  EPA  will  review  such 
rules  for  approvability  pursuant  to 
Section  112(1)  and  will  rulemake  on 
theip. 

Wisconsin  will  assume  responsibility 
for  the  timely  implementation  and 
enforcement  required  by  the  standard, 
as  well  as  any  further  activities  agreed 
to  by  WDNR  and  EPA.  However,  EPA  at 
all  times  retains  its  authority  to  enforce 
all  provisions  of  Section  112  standards 
and  requirements.  Fiulher.  until  WDNR 
obtains  the  authority  necessary  to 
enforce  Section  112  standards,  EPA 
shall  initiate  enforcement  action  when 
enforcement  is  in  the  best  interest  of  the 
State,  the  general  public,  or  EPA.  or 
when  delayed  enforcement  would 
impose  an  luidue  level  of  risk  on  the 
general  public  and/or  the  environment. 

Some  activities  necessary  for  effective 
implementation  of  the  standard  include 
receipt  of  initial  notifications, 
recordkeeping,  reporting  and  generally 
assuring  that  sources  subject  to  the 
standard  are  aware  of  its  existence. 
When  deemed  appropriate,  WDNR  will 
utilize  the  resources  of  its  Small 
Business  Assistance  Program  to  assist  in 
general  program  implementation.  The 
details  of  this  delegation  mechanism  are 
set  forth  in  a  memorandum  of  agreement 
between  EPA  and  WDNR,  copies  of 
which  are  located  in  the  docket 
associated  with  this  rulemaking. 

B.  Criteria  for  Approval 

On  November  26. 1993.  EPA 
promulgated  regulations  to  provide 
guidance  relating  to  the  approval  of - 
State  programs  under  Section  112(1)  of 
the  CAA.  (40  FR  62262).  That 
ndemaking  outiined  the  requirements  of 
approval  with  respect  to  various 
delegation  options.  The  requirements 
for  approval  of  a  program  to  implement 
and  enforce  Federal  Section  112  rules  as 
promulgated  without  changes  are  found 
at  40  CFR  63.91.  The  specific  elements 
required  for  approval  in  Section  63.91 
were  promulgated  to  address  the 
procedures  required  for  approval 
pursuant  to  Section  112(1)(5)  of  the 
CAA.  Any  request  for  approval  must 
meet  all  Section  112(1)  approval  criteria, 
as  well  as  all  approval  criteria  of  Section 
63.91.  A  more  detailed  analysis  of  the 
State's  submittal  pursuant  to  Section 
63.91  is  contained  in  the  Technical 
Support  Document  included  in  the 
official  file  of  this  rulemaking. 

Under  Section  112(1)  of  the  CAA. 
approval  of  a  State  program  is  granted 
by  the  EPA  if  the  Agency  finds  that  it: 
(1)  is  "no  less  stringent"  than  the 


corresponding  Federal  program,  (2)  that 
the  State  has  adequate  authority  and 
resources  to  implement  the  program.  (3) 
the  schedule  for  implementation  and 
compliance  is  sufficiently  expeditious, 
and  (4)  the  program  is  otherwise  in 
compliance  with  Federal  guidance.    • 

C.  Analysis 

EPA  is  approving  Wisconsin's 
'mechanism  of  delegation'  because  the 
State's  submittal  meets  all  requirements 
necessary  for  approval  under  Section 
112(1).  The  first  requirement  is  that  the 
program  be  no  less  stringent  than  the 
Federal  program.  The  Wisconsin 
program  is  no  less  stringent  than  the 
corresponding  Federal  program  or  rule 
because  the  State  has  requested  either 
(1)  delegation  of  standards  unchanged 
bom  the  Federal  standards  and  adopting 
such  standards  into  the  State  air  quality 
regulations,  or  (2)  that  WDNR  shall 
submit  for  approval  to'EPA,  State  rules 
varying  from  the  Federal  standard.  EPA 
will  review  such  rules  for  approvability 
pursuant  to  Section  112(1)  and  will 
rulemake  on  them. 

Second,  the  State  has  shown  that  it 
has  adequate  authority  and  resources  to 
implement  the  program.  Wisconsin's 
State  Statutes  authorize  the  WDNR  to 
issue  construction  and  operating 
permits  to  Part  70  and  non-Part  70 
sources  of  regulated  pollutants  to  assure 
compliance  with  all  applicable 
requirements  of  the  CAA.  The  authority 
to  issue  permits  includes  the  authority 
to  incorporate  permit  conditions  that 
implement  Federal  Section  112 
standards.  Furthermore,  Wisconsin  has 
the  authority  to  implement  each  Section 
112  regidation,  emission  standard  or 
requirement  (regardless  of  Part  70 
applicability),  perform  inspections, 
request  compliance  information, 
incorporate  requirements  into  permits, 
and  bring  civil  and  criminal 
enforcement  actions  to  recover  penalties 
and  fines.  Finally,  Wisconsin  has  the 
authority  to  enforce  each  Section  112 
regulation,  emission  standard  or 
requirement  applicable  to  non-Part  70 
sources  upon  incorporation  into  the 
State  code  of  regulations.  WDNR  will 
enforce  Section  112  standards 
applicable  to  Part  70  sources  by 
including  such  Section  112  standards  in 
State  operating  permits  when  they  are 
issued  or  updated.  Adequate  resources 
will  be  obtained  through  Section  105 
grant  monies  awarded  to  States  by  EPA 
and  through  any  monies  from  the  State's 
Tide  V  program  that  can  be  used  to  fund 
acceptable  Tide  V  activities  with  respect 
to  these  non-Part  70  sources. 

Third,  upon  promulgation  of  a 
standard,  Wisconsin  will  immediately 
begin  activities  necessary  for  timely 


implementation  of  the  standard.  These 
activities  will  involve  identifying 
sources  subject  to  the  applics^le 
requirement  and  notifying  these  sources 
of  the  applicable  requirement.  Such 
schedule  is  sufficiendy  expeditious  for 
approval. 

Fourth,  nothing  in  the  Wisconsin 
program  for  delegation  is  contrary  to 
Federal  guidance. 

D.  Determinations 

In  approving  this  delegation,  EPA 
expects  that  the  State  will  obtain 
concurrence  from  EPA  on  any  matter 
involving  the  interpretation  of  Section 
112  of  the  Clean  Air  Act  or  40  CFR  Part 
63  to  the  extent  that  implementation, 
administration,  or  enforcement  of  these 
sections  have  not  been  covered  by  EPA 
determinations  or  guidance. 

m.  Final  Action 

The  EPA  is  promulgating  final 
approval  of  the  December  22.  1995. 
request  by  the  State  of  Wisconsin  for 
delegation  of  Section  112  standards 
because  the  request  meets  all 
requirements  of  40  CFR  63.91  and 
Section  112(1)  of  the  CAA.  Upon  the 
effective  date  of  this  document,  all 
existing  section  112  standards  which 
have  been  adopted  unchanged  in  to  the 
State  rules  are  automatically  delegated 
to  the  State  of  Wisconsin.  Future 
delegation  of  the  Section  112  standards 
to  the  State  will  occur  according  to  the 
procedures  outiined  in  the  MOA  upon 
EPA's  promulgation  of  the  standard. 

Effective  immediately,  all 
notifications,  reports  and  other 
correspondence  required  under  Section 
112  standards  should  be  sent  to  the 
State  of  Wisconsin  rather  than  to  the 
EPA,  Region  5,  in  Chicago.  Affected 
sources  should  send  this  information  to: 
Bureau  of  Air  Management,  Wisconsin 
Department  of  Natural  Resources.  101 
South  Webster  Street,  P.O.  Box  7921. 
Madison,  Wisconsin  53707. 

EPA  is  publishing  this  action  without 
prior  proposal  because  EPA  views  this 
action  as  a  noncontroversial  revisioiv 
and  anticipates  no  adverse  comments. 
However,  the  rulemaking  will  not  be 
deemed  final  if  timely  unaddressed 
adverse  or  critical  comments  are  filed. 
The  "direct  final"  approval  shall  be 
effective  on  Jime  2, 1997,  unless  EPA 
receives  such  adverse  or  critical 
conunents  by  May  1,  1997.  EPA  is  now 
soliciting  public  comments  on  this 
action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  In  the  proposed  ndes 
section  of  this  Federal  Register,  EPA  is 
publishing  a  separate  document  which 
constitutes  a  "proposed  approval"  of  the 
requested  delegation.  If  EPA  receives 
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timely  comments  adverse  to  or  critical 
of  the  approval  discussed  above,  which 
have  not  been  addressed  by  the  State  or 
EPA,  EPA  will  publish  a  Federal 
Register  document  which  withdraws 
this  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subeequent  rulemaking  document  based 
on  the  proposed  approval.  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

Copies  of  the  State's  submittal  and 
other  Information  relied  upon  for  the 
final  approval  are  contained  in  a 
rulemaking  file  maintained  at  the  EPA 
Regional  (5ffice.  The  file  is  an  organized 
and  complete  record  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  final  approval.  The  file  is 
available  for  public  inspection  at  the 
location  listed  under  the  ADDRESSES 
section  of  this  document. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fiitiire 
request  for  revision  to  the  State's 
delegated  air  toxics  program.  EPA  shall 
consider  each  request  for  revision  to  the 
State's  delegated  air  toxics  program  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  PR  2214-2225),  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Delegation  of  the  Section  112 
standards  unchanged  from  the  Federal 
standard  does  not  create  any  new 
requirements,  but  simply  allows  the 
State  to  administer  requirements  that 
have  been  or  mil  be  separately 
promulgated.  Therefore,  because  this 
delegation  approval  does  not  impose 


any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected. 

Under  Sections  202.  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
si^ed  into  law  on  March  22,  1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

EPA  has  determined  that  the  approval 
action  promulgated  today  does  not 
constitute  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  The  State  voluntarily 
requested  this  delegation  under  Section 
112(1)  for  the  purpose  of  implementing 
and  enforcing  the  air  toxics  program 
with  respect  to  sources  not  covered  by 
Part  70.  The  delegation  imposes  no  new 
Federal  requirements.  Since  the  State 
was  not  required  by  law  to  seek 
delegation,  this  Federal  action  does  not 
impose  a  mandate  on  the  State. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Jime  2,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).) 

Under  5  U.S.C.  801(a)(lKA)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  Protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 

Aathorttjr.  42  U.S.C  7401,  et  teq. 


Dated:  February  7, 1997. 
Michelle  D.  Jordan, 
Acting  Regional  Administrator. 
(FR  Doc.  97-8183  Filed  3-31-97;  8:45  ( 
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40  CFR  Part  63 
[IN74-1(a);  FRL-6687-q 

Approval  of  Section  112(1)  Program  of 
Delegation;  Indiana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  nde. 

SUMMARY:  EPA  is  approving,  through  a 
"direct  final"  procedure,  a  request  for 
delegation  of  the  Federal  air  toxics 
program  contained  within  40  CFR  Parts 
61  and  63  pursuant  to  section  112(1)  of 
the  Qean  Air  Act  (CAA)  of  1990.  The 
State's  mechanism  of  delegation 
involves  State  rule  adoption  of  all 
existing  and  future  section  112 
standards  imchanged  &t>m  the  Federal 
standards.  The  actual  delegation  of 
authority  of  individual  standards  will  be 
in  the  form  of  a  letter  from  EPA  to  the 
Indiana  Department  of  Environmental 
Management  (IDEM).  This  request  for 
approval  of  a  mechanism  of  delegation 
encompasses  all  sources  not  covered  by 
the  Part  70  program. 
DATES:  This  action  will  become  effective 
June  2,  1997,  unless  adverse  or  critical 
comments  not  previously  addressed  by 
the  State  or  EPA  are  received  by  May  1, 
1997.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the 
approval  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  EPA  Region  5,  77 
West  Jackson  Boulevard,  AR-18J, 
Chicago,  Illinois,  60604. 

Please  contact  Sam  Portanova  at  (312) 
886-3189  to  arrange  a  time  if  inspection 
of  the  submittal  is  desired. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Portanova,  AR-18J,  77  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604. 
(312)886-3189. 

SUPPt-EMENTARY  INFORMATION: 

I.  Background  and  Purpose 

Section  112(1)  of  the  CAA  enables  the 
EPA  to  approve  State  air  toxics 
programs  or  rules  to  operate  in  place  of 
the  Federal  air  toxics  program.  The 
Federal  air  toxics  program  implements 
the  requirements  found  in  section  112  of 
the  CAa  pertaining  to  the  regulation  of 
hazardous  air  pollutants.  Approval  of  an 


air  toxics  program  is  granted  by  the  EPA 
if  the  Agency  finds  that  the  State 
program:  (1)  Is  "no  less  stringent"  than 
the  corresponding  Federal  program  or 
rule,  (2)  the  State  has  adequate  authority 
and  resources  to  implement  the 
program,  (3)  the  schedule  for 
implementation  and  compliance  is 
sufficienUy  expeditious,  and  (4)  the 
program  is  otherwise  in  compliance 
with  Federal  guidance.  Once  approval  is 
granted,  the  air  toxics  program  can  be 
implemented  and  enforced  by  State  or 
local  agencies,  as  well  as  EPA. 
Implementation  by  local  agencies  is 
dependent  upon  appropriate 
subdeleeation. 

On  Feoruary  7, 1996,  Indiana 
submitted  to  EPA  a  request  for 
delegation  of  authority  to  implement 
and  enforce  the  air  toxics  program 
under  section  1 1 2  of  the  CAA.  On 
February  29, 1996,  EPA  found  the 
State's  submittal  complete.  In  this 
dociunent  EPA  is  taking  final  action  to 
approve  the  program  of  delegation  for 
Indiana. 

n.  Review  of  State  Submittal 

A.  Progmm  Summary 

Requirements  for  approval,  specified 
in  section  112(1)(5),  require  that  a  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule.  These  requirements  are  also 
requirements  for  an  adequate  operating 
permits  program  under  Part  70  (40  CFR 
70.4).  On  November  14,  1995,  EPA 
promulgated  a  final  interim  approval 
under  Part  70  of  the  State  of  Indiana's 
Operating  Permit  Program.  The  notice 
included  the  approval  of  a  mechanism 
for  delegation  of  all  section  112 
standards  for  sources  subject  to  the  Part 
70  program.  Sources  subject  to  the  Part 
70  program  are  those  sources  that  are 
operating  pursuant  to  a  Part  70  permit 
issued  by  the  State,  local  agency,  or 
EPA.  Sources  not  subject  to  the  Part  70 
program  are  those  sources  that  are  not 
required  to  obtain  a  Part  70  permit  from 
either  the  State,  local  agency,  or  EPA. 
This  action  supplements  the  Part  70 
rulemaking  in  that  Indiana  will  have  the 
authority  to  implement  and  enforce  the 
section  112  air  toxics  program 
regardless  of  a  source's  Part  70 
applicability.  The  Indiana  program  of 
delegation  for  sources  not  subject  to  Part 
70  will  not  include  delegation  of  section 
112(r)  authority  or  section  112(1)(5) 
Early  Reductions  Program  authority. 

As  stated  above,  this  document 
constitutes  EPA's  approval  of  Indiana's 
program  of  delegation  of  all  existing  and 
future  air  toxics  standards,  except  for 
section  112(r)  standards  as  they  pertain 


to  non-Part  70  sources.  This  delegation 
is  for  State  rule  adoption  of  all  existing 
and  future  section  112  standards 
unchanged  frova  the  Federal  standards 
delegation.  Indiana  intends  to  seek  such 
delegation  for  all  section  112  standards 
with  the  exception  of  section  112(r).  The 
Indiana  program  of  delegation  will 
operate  as  follows: 

1.  For  existing  section  112  standards, 
IDEM  has  submitted  a  schedule  for  their 
adoption  into  the  State  regulations. 

2.  For  a  future  section  112  standard 
for  which  IDEM  intends  to  accept 
delegation,  EPA  will  automatically       Jl 
delegate  the  authority  to  implement  a  ^ 
standard  to  the  State  by  letter  unless 
IDEM  notifies  EPA  differentiy  within  45 
days  of  EPA  final  promulgation  of  the 
standard.  Upon  receipt  of  the  EPA  letter, 
the  State  will  be  responsible  for  the 
implementation  of  the  standard.  Some 
activities  necessary  for  effective 
implementation  of  the  standard  include 
receipt  of  initial  notifications, 
recordkeeping,  reporting  and  generally 
assuring  that  sources  subject  to  the 
standard  are  aware  of  its  existence. 

3.  IDEM  will  adopt  the  standard 
unchanged  from  the  Federal  standard 
into  the  State  regulations  as 
ex]>editiou8ly  as  practicable.  Indiana 
Code  (IC)  13-7-7-5  requires  IDEM  to 
adopt  such  standards  within  9  months 
of  the  effective  date  of  the  Federal 
standard. 

4.  Upon  completion  of  regulatory 
action,  IDEM  will  submit  to  EPA  proof 
of  rule  adoption. 

5.  EPA  will  respond  with  a  letter 
delegating  enforcement  authority  to  the 
State.  EPA  will  enforce  the  standard 
until  such  time  the  State  has  been 
delegated  the  enforcement  authority. 

Indiana  will  assume  responsibility  for 
the  timely  implementation  and 
enforcement  required  by  the  standard, 
as  well  as  any  further  activities  agreed 
to  by  IDEM  and  EPA.  When  deemed 
appropriate,  IDEM  will  utilize  the 
resources  of  its  Small  Business 
Assistance  Program  to  assist  in  general 
program  implementation. 

B.  Criteria  for  Approval 

On  November  26, 1993,  EPA 
promulgated  regulations  to  provide 
guidance  relating  to  the  approval  of 
State  programs  under  section  112(1)  of 
the  CAA.  58  FR  62262.  That  rulemaking 
outlined  the  requirements  of  approval 
with  respect  to  various  delegation 
options.  The  requirements  for  approval, 
pursuant  to  section  112(1)(5)  of  the  CAA, 
of  a  program  to  implement  and  enforce 
Federal  section  112  ndes  as 
promulgated  without  changes  are  foimd 
at  40  CFR  63.91.  Any  request  for 
approval  must  meet  all  section  112(1) 


approval  criteria,  as  well  as  all  approval 
criteria  of  40  CFR  63.91.  A  more 
detailed  analysis  of  the  State's  submittal 
pursuant  to  40  CFR  63.91  is  contained 
in  the  Technical  Support  Doc\mient 
included  in  the  docket  of  this 
rulemaking. 

Under  section  112(1)  of  the  CAA. 
approval  of  a  State  program  is  granted 
by  the  EPA  if  the  Agency  finds  that  it: 
(1)  Is  "no  less  stringent"  than  the 
corresponding  Federal  program,  (2)  that 
the  State  has  adequate  authority  and 
resources  to  implement  the  program,  (3) 
the  schedule  for  implementation  and 
compliance  is  sufficienUy  expeditious, 
and  (4)  the  program  is  otherwise  in 
compliance  with  Federal  guidance. 

C.  Analysis 

EPA  is  approving  Indiana's 
mechanism  of  delegation  because  the 
State's  submittal  meets  all  requirements 
necessary  for  approval  under  section 
112(1).  The  first  requirement  is  that  the 
program  be  no  less  stringent  than  the 
Federal  program.  The  Indiana  program 
is  no  less  stringent  than  the 
corresponding  Federal  program  or  rule 
because  the  State  has  requested 
delegation  of  all  standards  unchanged 
from  the  Federal  standards. 

Second,  the  State  has  shown  that  it 
has  adequate  authority  and  resources  to 
implement  the  program.  The  Indiana 
Air  Pollution  Control  Board  has 
statutory  authority  to  adopt  rules 
necessary  to  implement  the  Federal 
Clean  Air  Act,  as  amended  by  the  Clean 
Air  Act  Amendments  of  1990.  IC  13-1- 
1—4.  This  authority  includes  the  ability 
to  adopt  federal  section  112  rules  as 
promulgated  without  change.  Indiana 
has  adopted  several  existing  section  112 
rules,  is  in  the  process  of  adopting  the 
remaining  existing  section  112  rules, 
and  commits  to  the  expeditious 
adoption  of  future  section  112  rules. 
Adequate  resources  will  be  obtained 
through  section  105  grant  monies 
awarded  to  States  by  EPA,  through  State 
matching  funds,  and  through  any 
monies  from  the  State's  TiUe  V  program 
that  can  be  used  to  fund  acceptable  Title 
V  activities  with  respect  to  these  non- 
Part  70  sources. 

Third,  upon  promulgation  of  a 
standard,  Indiana  will  immediately 
begin  activities  necessary  for  timely 
implementation  of  the  standard.  These 
activities  will  involve  identifying 
sources  subject  to  the  applicable 
requirement,  education  and  outreach  to 
affected  sources,  and  providing 
assistance  to  sources  in  completing  and 
submitting  initial  notifications.  Indiana 
has  already  conducted  such  activities 
for  several  section  112  standards.  In 
addition,  Indiana  is  committed  to 
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adoptiiig  section  112  standards  into  the 
State  regiilations  within  9  months  of 
Federal  promulgation.  This  schedule  is 
sufficiently  expeditious  for  approval. 

Fourth,  nothing  in  the  Indiana 
program  for  delegation  is  contrary  to 
Federal  guidance. 

D.  Determinations 

In  approving  this  delegation,  EPA 
expects  that  the  State  will  obtain 
concurrence  from  EPA  on  any  matter 
involving  the  interpretation  of  section 
112  of  the  Qean  Air  Act  or  40  CFR  Part 
63  to  the  extent  that  implementation, 
administration,  or  enforcement  of  these 
sections  have  not  t)een  covered  by  EPA 
determinations  or  guidance. 

in.  Final  Action 

The  EPA  is  promulgating  final 
approval  of  the  February  7, 1996, 
request  by  the  State  of  Indiana  for 
delegation  of  section  112  standards 
unchanged  from  Federal  standards 
because  the  request  meets  all 
requirements  of  40  CFR  63.91  and 
section  112(1)  of  the  CAA.  Upon  the 
effective  date  of  this  document,  all 
existing  section  112  standards  which 
have  been  adopted  unchanged  into  the 
State  rules  are  delegated  to  the  State  of 
Indiana.  Future  delegation  of  the  section 
112  standards  to  the  State  will  occur 
upon  EPA's  promulgation  of  the 
standard  according  to  the  procedures 
outlined  in  this  rulemaking  action. 

Upon  the  effective  date  of  this  action, 
all  notifications,  reports  and  other 
correspondence  required  under  section 
112  standards  should  be  sent  to  the 
State  of  Indiana  rather  than  to  the  EPA, 
Region  5,  in  Chicago.  Affected  sources 
should  send  this  information  to:  Indiana 
Department  of  Enviroiunental 
Management.  Office  of  Air  Management, 
100  North  Senate  Avenue,  P.O.  Box 
6015.  Indianapolis.  Indiana  46206- 
6015. 

In  this  action,  EPA  approves  the 
delegation  of  the  Federal  air  toxics 
program  pursuant  to  section  112(1)  of 
the  CAA.  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  action  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  the  rulemaking 
%vill  not  be  deemed  final  if  timely 
unaddressed  adverse  or  critical 
comments  are  filed.  The  "direct  final" 
approval  shall  be  effiective  on  June  2. 
1997,  unless  EPA  receives  such  adverse 
or  critical  comments  by  May  1,  1997. 
EPA  is  now  soliciting  public  comments 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  In  the  proposed  rules 
section  of  this  Feda«l  Register,  EPA  is 
publishing  a  separate  document  which 


constitutes  a  "proposed  approval"  of  the 
requested  delegation.  If  EPA  receives 
timely  comments  adverse  to  or  critical 
of  the  approval  discussed  above,  which 
have  not  been  addressed  by  the  State  or 
EPA,  EPA  will  publish  a  Federal 
Register  document  which  withdraws 
this  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  rulemaking  document  based 
on  the  proposed  approval.  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  approval  are  contained  in  a  docket 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this  final 
approval.  The  docket  is  available  for 
public  inspection  at  the  location  listed 
under  the  ADDRESSES  section  of  this 
document. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fiiture 
request  for  revision  to  the  State's 
delegated  air  toxics  program.  EPA  shall 
consider  each  request  for  revision  to  the 
State's  delegated  air  toxics  program  in 
light  of  specific  technical,  economic, 
and  enviroiunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Delegation  of  the  section  112 
standards  unchanged  from  the  Federal 
standard  does  not  create  any  new 
requirements,  but  simply  allows  the 
State  to  administer  requirements  that 
have  been  or  will  be  separately 


promulgated.  Therefore,  because  this 
delegation  approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected. 

Under  sections  202,  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22. 1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

EPA  has  determined  that  the  approval 
action  promulgated  today  does  not 
constitute  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  The  State  voluntarily 
requested  this  delegation  imder  section 
112(1)  for  the  purpose  of  implementing 
and  enforcing  the  air  toxics  program 
with  respect  to  sources  not  covered  by 
Part  70.  The  delegation  imposes  no  new 
Federal  requirements.  Since  the  State 
was  not  required  by  law  to  seek 
delegation,  this  Federal  action  does  not 
impose  a  mandate  on  the  State. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  2. 1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finalify  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  e&ctiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  Protection. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Hazardous 
substances.  Intergovernmental  relations. 

Aotbority:  42  U.S.C.  7401,  et  seq. 


Dated:  January  28, 1997. 
David  A  Ullrich. 
Acting  Regional  Adnninistrator. 
[FR  Doc.  97-8181  Filed  3-31-97;  8:45  am] 
MUJNO  COOf  I 


40  CFR  Part  271 
[FRL-6802-0] 

State  of  Horida:  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  Florida  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Florida's 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  Florida's  hazardous  waste 
management  program  revision  satisfies 
all  of  the  requirements  necessary  to 
qualify  for  final  authorization.  'Thus, 
EPA  intends  to  approve  Florida's 
hazardous  waste  management  program 
revision.  Florida's  application  for 
program  revision  is  available  for  public 
review  and  comment. 

DATES:  Final  authorization  for  Florida 
will  be  effective  June  2, 1997  unless 
EPA  publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Florida's 
program  revision  application  must  be 
received  by  the  close  of  business  May  1. 
1997. 

ADDRESSES:  Copies  of  Florida's  program 
revision  applications  are  available 
during  the  regular  business  hours  of 
8:00  a.m.  to  4:30  p.m.  at  the  following 
addresses  for  inspection  and  copying: 
Florida  Department  of  Enviroiunentai 
Protection.  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road. 
Tallahassee,  Florida  32399.  U.S.  EPA 
Region  FV,  Library,  Atlanta  Federal 
Center,  100  Alabama  Street,  S.W., 
Atlanta.  Georgia  30303-3104.  Written 
comments  should  be  sent  to  Narindar 
Kumar.  Chief.  RCRA  Branch.  U.S.  EPA. 


Atlanta  Federal  Center,  100  Alabama 
Street.  S.W.,  Atlanta.  Georgia  30303- 
3104.  Telephone  (Florida  State 
Coordinator)  404-562-8469. 
FOR  FURTHER  INFORMATION  CONTACT: 
Narindar  Kumar.  (404)  562-8448. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act").  42  U.S.C. 
6929(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616,  November  8, 1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authorify. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  Section 
3006(g)  of  RCRA,  42  U.S.C  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authorify  is 
modified  or  when  certain  other  changes 
occiu'.  Most  conunonly.  State  program 
revisions  are  necessitated  by  (±anges  to 
EPA's  regulations  in  40  CFR  Parts  124, 
260  through  266,  268,  270  and  279. 

B.  Florida 

Florida  initially  received  final 
authorization  on  February  12, 1985. 
Florida  received  authorization  for 
revisions  to  its  program  on  January  30, 
1988;  January  3,  1989;  February  12, 
1991;  April  6,  1992;  July  20, 1992;  April 
7, 1992;  April  6, 1992,  and  September 
9, 1994.  HSWA  Cluster  I.  without 
corrective  action,  was  authorized  on 
January  10, 1994.  and  HSWA  II  was 
authorized  on  December  27. 1994. 
RCRA  I  and  n  were  authorized  on 
October  17. 1994.  Today,  Florida  is 
seeking  approval  of  its  program  revision 
for  RCRA  Cluster  ID.  RCRA  Cluster  IV, 
and  the  Universal  Waste  Rule  from 


RCRA  Cluster  V  in  accordance  with  40 
CFR  271.21(b)(3). 

EPA  has  reviewed  Florida's 
applications,  and  has  made  an 
immediate  final  decision  that  Florida's 
hazardous  waste  program  revisions 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently.  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
Florida.  Florida  has  also  made 
conforming  changes  to  make  its 
regulations  internally  consistent  relative 
to  the  revisions  made  for  the  above 
listed  authorizations.  EPA  has  reviewed 
these  changes  and  has  made  an 
immediate  final  decision,  in  accordance 
with  40  CFR  271.21(b)(3),  that  Florida's 
hazardous  waste  program  revisions 
satisfy  aU  of  the  requirements  necessary 
to  qualify  for  final  authorization.  The 
public  may  submit  written  comments  on 
EPA's  immediate  final  decision  up  imtil 
May  1, 1997.  Copies  of  Florida's 
appUcation  for  program  revision  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  Florida's  program 
revision  will  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will 
publish  either  (1)  a  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  conunents 
which  affirms  that  either  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

Florida  is  seeking  approval  for  its  rule 
revision  for  the  RCRA  Cluster  m.  RCRA 
Cluster  rv  and  the  Universal  Waste  Rule 
in  RCRA  Cluster  V.  Florida  adopts  the 
federal  rules  by  reference  and  the 
authorify  is  found  in  Florida  Statute 
(FS)  403.704(15)  (1993).  The  Florida 
Administrative  Code  (FAC)  Chapter  62- 
730,  effective  1/5/95,  and  the  FAC 
effective  9/7/95.  docioment  the  adoption 
of  the  federal  rules  and  extends  the 
description  of  the  rules  which  apply  in 
Florida.  The  following  chart  is  a  listing 
of  the  Federal  requirements  and 
Florida's  analogous  rule  and  supporting 
statutes. 


Checklist 

FedefBl  provision 

State  provision 

109  HSWA,  57  FR  37194  8/1 8«2, 

40  CFR  Parts 

62-730.020(1)  FA.C.  403.704(15)  F.S.. 

Land  Disposal  Restrictions  for  r4ewty  Listed  Wastes 

260.10,261.3 

62-730.030(1),  403.72. 

and  Debris 

262.34 

62-730.160(1).  403.721, 

264.110. 

62-730.180  (1)  &  (2).  403.721  (2)  &  (6).  403.724. 

264.111. 

264.112. 

* 

264.140. 

- 
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Cheddist 

Federal  provision 

State  provision 

264.142. 

62-730.180(2).  403.721  (2)  &  (6). 

264.1111, 

254.1101, 

264.1102, 

• 

264.1103, 

264.1110, 

62-730.183,  403.721  (2),  (3)  &  (6). 

265.110-112. 

• 

265.140, 

265.142. 

265221. 

^ 

265.1100, 

265.1101, 

265.1102, 

265.1103 

265.1110, 

62-730.220(3),  403.087(2),  403.721(2). 

268.2,  268.7. 

403.722  (3),  (4)  &  (7). 

268.9.  268.14, 

258.36,  268.40, 

268.41. 

268.42  (b)  &  (d) 

and  table  2. 

268.43/Table 

CCW, 

268.45  (a- 

d)/Tablel. 

268.46/Tabie  1, 

268.50, 

Appendix  II 

270.13,  270.14, 

270.72 

40  CFR  Part  270.42  (optionai  requirements)  are  not  adopted  by  Florida. 

110HSWA 

40CFR261.4. 

62-730.030(1 )  F AC.  403.72(1 ). 

57  FR  37284  8/18^2 

261.32.261. 

Coke  By-Product  Listings 

Appendix  Vtl 

113NOO-HSWA 

264.147 

62-730.180(1)  &  (2)  FAC.  (Amended  1/5«5)  and 

53  FR  33938  9/1/88 

403.721.(2)  4  (6)(0F.S. 

56  FR  30200  7/1/91 

403.724  F.S.  FJorida  adopted  none  of  the  optional  mqiiire- 

57  FR  42832  9/16/92 

ments  in  this  consolidated  checklist 

ConsoMated  Liabitity  Requirements 

115HSWA 

261.32  Appendix 

62-730.030(1)  FAC.  &  403.72  F.S. 

57  FR  47376  10/15/92 

VII 

CNoonated  Toluene  Production  Waste  Listing 

116HSWA 

268.35 

62-730.183  FAC,  403.721(2),  (3)  &  (6)  F.S. 

57  FR  4///2  10«V92 

Hazardous  Soil  Case-By-Case  Capacity  Variance 

117AHSWA 

261.3 

62-730.030(1)  FAC,  403.72  (1)  F.S. 

57  FR  7628,  30/92 

57  FR  23062,  6/1/92 

57  FR  49278.  10/30«2, 

' 

Ressuanoe  o<  the  Mixture  and  Derived-From  Rules 

118HSWA 

260.10 

62-730.020(1)  F.A.C.,  403.704(15).  F.S. 

57  FR  54452.  11/18«2, 

264.13,  264.314, 

62-730.180(1),  403.721(2),  (3)  &  (6) 

Liquids  in  Landfills  II 

264.316, 

265.13,265.314, 

62-730.180(2),  403.721(2),  (3)  &  (6) 

265.316 

119HSWA 

261,Appendn 

62-730.030(1)  FAC.  403.72,  F.S. 

57  FR  55114,  11/24/92, 

II.  8.2-8.5 

Amended  58  FR  6854.  2/2«3 

• 

Toxicity  Characteristic  Revision,  TCLP  Conection 

123HSWA 

268.35 

62-730.183  F.A.C.,  403.721(2),  (3)  &  (6)  F.S. 

58  FR  28506.  5/14/93. 

LOR;  Renewal  of  Haz.  Waste  Debris  Case-by-Case 

Capacity  Variance 

124HSWA 

264.1. 

62-730.180(1).  FAC.  403.721  (2)  F.S. 

58  FR  29860,  5/24/93. 

265.1 

62-730.180(2),  403.721(2) 

LOR  tor  Ignitabie  and  Corrosive  Characteristic  Wastes 

268.1,268.2, 
268.7. 
268.9,  268.37, 

268.40,268.41, 

Table  CCWE, 

268.42.  Table  2. 

268.43.  Table  CCW 

62-730.183,  403.721  (2).  (3)  &  (6) 

- 

Checklist 

Federal  provision 

State  provision 

The  optional  July  8,  1987  amendments  to  40  CFR  270.42  are  not  adopted  by  Florida 

Rule  62-730.290(1  )(d).  F.A.C.,  describes  the  permit  modification  process  and  states 

that  the  Department  may  require  permit  modifications  for  the  causes  set  forth  In  40 

CFR  270.42.  Rule  62-730.290(4),  F.A.C.,  describes  under  what  conditions  the  De- 

partment wiH  conskler  a  permittee's  request  for  a  permit  modification. 

126  HSWA/Non-HSWA-58  FR  46040.  8AJ1/93.  59  FR 

260.11 

62-730.021  (1)(a).  F.A.C.,  403.704(15).  F.S. 

47980.9/19/94 

26122,261.24. 

62-730.030(1).  403.72(1) 

Testing  and  Monitoring  Activities 

App.  II,  III  &  X 

264.190,  264.314 

62-730.180(1).  403.721  (2)  &  (6) 

265.190,  265.314 

62-730.180(2),  403.721  (2)  &  (6) 
62-730.183,  403.721  (2),  (3)  &  (6) 

268.7.  268.40, 

62-730.021(2).  403.721(2).  403.8055 

268.41,  App.  I&  IX 

62-730220(3).  403.087,  403.721(2). 
403.722  (3).  (4)  &  (7) 

270.6 

• 

270.19,  270.62, 

270.66 

CL  126  dted  40  CFR  26022(d)(1)(l).  This  citation  describes  how  to  petitkw  EPA  to  ex- 

clude a  waste  at  a  particular  generation  facility  from  the  lists  in  40  CFR  Part  261 

Sidspart  0.  Ftorida  does  not  adopt  the  federal  reguiatkxis  concerning  delisting  peti- 

128  hton-HSWA 

260.11 

62-730.021  (1)(a),  FAC,  403.704(15),  F.S. 

59  FR  458.  1/4«4. 

261,  Appendix  VIII 

62-730.030(1).  403.72 

Wastes  from  the  Use  of  Chlorophenolic  Formulations  in 

Wood  Surface  Protection 

■ 

129  rston-HSWA 

261.4 

62-730.030(1).  FAC.  403.72.  403.8055.  F.S. 

59  FR  8366.  2/18/94 

- 

Reviskm  of  Conditional  Exemption  for  Small  Scale 

Treatability  Studies 

131  Nton-HSWA 

264,  Appendix  1, 

62-730.180(1).  FAC.  403.721  (2)  &  (6).  F.S. 

59  FR  13891,3^4/94, 

Tables  1  &2 

Record  keeping  instructions;  Technical  Amendment 

265,  Appendix  1, 

Tables  1  &  2 

62-730.180(2),  403.721  (2)  &  (6)  F.S. 

132  r«ton-HSWA 

260.11(a) 

62-730.021(1),  F.A.C.  403.704(15).  F.S. 

59  FR  28484  6/2/94. 

Wood  Surface  Protection;  Correction 

133  Nton-HSWA 

264.151 

62-730.180(1),  FAC,  403.721  (2)  &  (6)(f),  403.724.  F.S. 

59  FR  29958,  6/10/94, 

Letter  of  Credit  Revision 

134  Non-HSWA 

261.33. 

62-730.030(1).  FAC.  403.72(1).  F.S. 

59  FR  31551.  6/20/94, 

Appendix  VIII 

_ 

Correctkxi  of  Beryllium  Powder  (P015)  Listing 

268.42  (ajH-abie  2 

62-730.183,403.721(2) 

142  A-E  Nton  HSWA  60  FR  25492,  5/1 1/95  Universal  Waste  Rule 
/V— General  Provisions;  B — Battery  Provistons;  C — Pestickles  Provisions;  D— Thermostats  Provisions;  E — Petitmn  Provisions 


A — General  Proviskxis 
B — Battery  Provisions 
C — PestKkles  Provisfons 
D— Thermostats  Provisions 
E — Petitfon  Provisions 
A— General  Provisions 
B— Batteries 
C — Pestk:xles 
D — Thermostats 
A — General  Provisfons 
A — General  Proviskwis 
B — Battery  Provisions 
C — PestKxies  Provisions 
0— Thermostats  Provisfons 
A— General  Proviskxis 
B— Battery  Provisfons 
C — Pestickles  Provistons 
D — Thermostats  Provisfons 
B — Battery  Provisk>ns 
A— General  Proviskxis 
B — Battery  Provisions 
C — Pestkades  Proviskxis 
D — Thermostats  Proviskxi 
A— General  Proviskxis 
B — Battery  Proviskxis 
C — Pesticides  Proviskxis 
0— Thermostats  Proviskxi 


40  CFR  Part 

260.10 

Oefinitkxis 

26023 

261.5 
261.9 
261.6 

262.10.262.11 
264.1 


265.1 


266.80 
268.1 


270.1 


62-730.020(1)  FAC,  403.704(15)  F.S. 


62-730.021(3)  F.A.C..  403.704  (15)  F.S. 
62-730.030(1)  FAC.  403.72(1)  F.S. 


62-730.160(1)  FAC,  403.721  (1)  &  (2)  F.S. 
62-730.180(1)  FAC.  &  403.721(2)  F.S. 


62-730.180(8)  FAC.  &  403.721  (2)  F.S. 


62-730.181  (1)  FAC.  &  403.721(2)  F.S.  (58  FR  59598) 
62-730.183  FAC.  &  403.721  F.S. 


62-730220  (3)  FAC  403.8055  F.S. 
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Checklist 

Fsdsral  provision 

State  provision 

A— General  Provisions 

273.1.273.3. 

62-730.185  (1)  &  (2)  F.A.C.  &  403.721(1)  F.S.  &  120.54  F.S. 

B — Battery  Provisions 

273.4.  273.5. 

C — Pesticides  Proviskxis 

273.8.  273.10 

D— Thecmostets  Provisions 

273.13,  273.14 
273.31.273.32. 
273.33.  273.34 
273.35  273.36 
273.37  273.38, 
273.39.  273.40 
273.51.273.50 
273.51. 

• 

273.52 
273.53 
273.54. 
273.55 

• 

273.56  273.60 
273.61  273.62, 
273.70. 

E— Petitions  Provisions 

273.80.  273.81 

62-730.185  (1)  &  (2)  F.A.C.,  120.54(f).  403.721(2)  F.S. 

In  addition  to  the  rule  modifications  listed  above,  Florida  will  be  authorized  to  carry  out.  in  lieu  of  the  Federal 
program,  the  following  State-initiated  changes  to  provisions  of  the  State's  program,  which  are  analogous  to  the  indicated 
Resource  (Conservation  and  Recovery  Act  (RCRA)  provisions  found  at  Title  40  of  the  (Dode  of  Federal  Regulations  or 
inRCRA. 


State  provision 

Federal  provision 

62-730.020(3)  As  amended  g/7/95 

40  CFR  Pan  268  and  273 

62-730.140(1)  As  amended  g/7/95 

40  CFR  Part  273 

62-730.150  (1)-(2)  as  amended  9/7/95 

40  CFR  Part  273 

62-730.150(3)  As  amended  1/5«5 

40  CFR  parts  124  and  273 

62-730.150(7)  As  amended  1/5/95 

RCRA  3007 

62-730.160  (6)  As  amended  1/5/95 

40  CFR  Part  265.15 

62-730.160  (7)  As  amended  M5J95 

40  CFR  Part  265.35 

62-730.161  (1)-(5)  New  1/5/95 

40  CFR  262.12(b) 

62-730.171(2)  (a)-(2)  (b)  &  (e)  &  (3)  &  (4)  As  amended  1/5/95 

40  CFR  265  §B 

62-730.181  (2)  As  amended  1/5/95 

40  CFR  266.20 

62-730.184  As  amended  1/5/95 

40  CFR  124 

62-730.220(1)  As  amended  1/5/95 

40  CFR  270 

62-730.300  (1)  (a)  &  (b)  As  amended  1/5/95 

40  CFR  270.72  &  270.50 

62-730.300  (4)  As  amended  1/5/95. 

40  CFR  Part  270.72 

62-730.900  (4)  (a)  (b)  &  (d)  as  amended  1/5/95 

40  CFR  264.151  (g)  &  (h)(2) 

In  addition  to  the  above  listed 
changes,  EPA  is  authorizing  changes  to 
the  following  State  provisions.  These 
provisions  do  not  have  a  direct  analog 
in  the  Federal  RC31A  regiilations. 
However,  none  of  these  provisions  are 
considered  broader  in  scope  than  the 
Federal  program.  This  is  so  because 
these  provisions  either  were  previously 
authorized  as  pari  of  Florida's  base 
authorization  or  have  been  added  to 
make  the  State's  regulations  internally 
consistent  with  changes  made  for  the 
other  authorizations  listed  in  the  first 
paragraph  of  this  section.  EPA  has 
reviewed  these  provisions  and  has 
determined  that  they  are  consistent  with 
and  DO  less  stringent  than  the  Federal 
requirements.  Additionally,  this 
authorization  does  not  affect  the  status 
of  State  permits  and  those  permits 
issued  by  EPA  because  no  new 
substantive  requirements  are  a  part  of 
these  revisions. 


In  the  1994  Supplement  to  the  Florida 
Statutes  (FS)  1993  Florida  changed  the 
name  from  Florida  Department  of 
Environmental  Regulation  to  Florida 
Department  of  Environmental  Protection 
at  403.031(1).  403.061(14).  403.088. 
403.703(1),  403.707.403.722  (12), 
403.7222,  403.727,  403.74(2). 
62-730.180(10)  new  subsection  as 

Amended  1/5/95 
62-730.200(1)  Name  change  fitim 

Florida  Department  of 

Environmental  Regulation  to 

Florida  Department  of 

Environmental  Protection 
62-730.220(4)  As  amended  1/5/95 
62-730.220  (5Hd)  1.  And  2.  As  amended 

1/5/95 
62-730.220  (5)  (h)  3.(1)  as  amended  1/ 

5/95 
62-730.220(9)(c)  As  amended  1/5/95 
62-730.220(10)  As  amended  1/5/95 
62-730.220(11)  As  amended  1/5/96 
62-730.230  Has  been  deleted  as  of  1/5/ 

95  * 

62-730.231(8)  As  amended  1/5/95 


62-730.231(9)  As  amended  1/5/95 

62-730.250(3)  As  amended  1/5/95 

62-730.320(2)(h)  As  amended  1/5/95 

62-730.900  except  4  (a),  (b)  &  (d)  As 
amended  1/5/95 

Florida's  rule  revision  contains  a  new 
chapter  62-737  entiUed  Management  of 
Spent  Merciuy-Containing  Lamps  and 
Devices  Destined  for  Recycling.  The 
Universal  Waste  Rule  allows  for  a  state 
to  add  waste  streams  to  the  Universal 
Waste,  however,  these  wastes  are  not 
subject  to  the  authorization  revision 
provisions  in  40  C^FR  271.21,  since  the 
State  will  be  authorized  for  the 
universal  waste  regulations  and  the 
regulation  of  hazardous  wastes. 

Some  portions  of  Florida's  revised 
program  are  broader  in  scope  than  the 
Federal  program,  and  thus,  are  not 
Federally  enforceable.  These  broader-in- 
scope  provisions  are  403.78  through 
403.7893  FS  1993  and  403.7895  FS 
1993. 


Florida  is  not  authorized  to  operate 
the  Federal  program  on  Indian  lands. 
This  authority  remains  with  EPA. 

CDedsion 

I  conclude  that  Florida's  program 
revisions  meet  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Accordingly,  Florida  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 

Florida  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Florida  also 
has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Section 
3008,  3013  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Manageiuent  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104.4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
certain  regulatory  actions  on  State,  local 
tmd  tribal  governments  and  the  private 
sector.  Under  sections  202  and  205  of 
the  UMRA,  EPA  generally  must  prepare 
a  written  statement  of  economic  and 
regulatory  alternatives  analyses  for 
proposed  and  final  rules  with  Federal 
mandates,  as  defined  by  the  UMRA,  that 
may  result  in  expenditures  to  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year 
period.  The  section  202  and  205 
requirements  do  not  apply  to  today's 
action  because  it  is  not  a  "Federal 
mandate"  and  because  it  does  not 
impose  annual  costs  of  $100  million  or 
more. 

Today's  rule  contains  no  Federal 
mandates  for  State,  local  or  tribal 
governments  or  the  private  sector  for 
two  reasons.  First,  today's  action  does 
not  impose  new  or  additional 
enforceable  duties  on  any  Sate,  local  or 
tribal  governments  or  the  private  sector 
because  the  requirements  of  the  Florida 
program  are  already  imposed  by  the 
State  and  subject  to  State  law.  Second, 
the  Act  also  generally  excludes  from  the 
definitiqn  of  a  "Federal  mandate"  duties 
that  arise  fit>m  participation  in  a 
volimtaiy  Federal  program.  Florida's 


participation  in  an  authorized 
hazardous  waste  program  is  volimtary. 

Even  if  today's  rule  did  contain  a 
Federal  mandate,  this  rule  will  not 
result  in  annual  expenditures  of  $1(X) 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
under  the  Florida  program,  and  today's 
action  does  not  impose  any  additional 
obligations  on  regulated  entities.  In  fact, 
EPA's  approval  of  state  programs 
generally  may  reduce,  not  increase, 
compliance  costs  for  the  private  sector. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  section  203  of  the  UMRA 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatory  requirements  that 
might  significanUy  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  TSDFs,  they  are  already  subject 
to  the  regulatory  requirements  under 
existing  state  law  which  are  being 
authorized  by  EPA,  and,  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  this 
program  approval. 

Certification  Under  the  Regulatoiy 
Flexibility  Act 

EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirements 
imder  existing  State  law  which  are 
being  authorized  by  EPA.  EPA's 
authorization  does  not  impose  any 
additional  burdens  on  these  small 
entities.  This  is  because  EPA's 
authorization  would  simply  result  in  an 
administrative  change,  rather  than  a 
change  in  the  substantive  requiremmts 
impeded  on  these  small  entities. 

fherefore.  EPA  provides  the  following 
certification  imder  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Piusuant  to  the  provision 
at  5  U.S.C.  605(b),  I  hereby  certify  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  approves  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 


It  does  not  impose  any  new  biudens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
C^neral  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  bimlen 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
infcHination  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
(Confidential  business  information. 
Hazardous  waste  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

AothorttT:  This  document  is  issued  under 
the  authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  6912(a).  6926, 6974(b). 

Dated:  March  17. 1997. 
A.  SUmley  MeOwrs. 
Acting  Regional  Administrator. 
[PR  Doc  97-8088  Filed  3-31-97;  8:45  am) 
■aXMG  oooc 


40  CFR  Part  300 
FRL-S804-0] 

Nationai  Oil  and  Hazardous 
SubataitcM  Pollution  Contingency 
Plan;  National  PrtoritiM  List 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the  Minot 

Landfill  Site  fit>m  the  National  Priorities 

Ust  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  annoimces  the  deletion  of 
the  Minot  Landfill  Superfund  Site  (Site) 
located  in  Ward  County,  North  Dakota, 
from  the  National  Priorities  List  (NPL). 
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The  NPL  is  Appendix  B  of  40  CFR  Part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  State  of  North  Dakota  have 
detennined  that  the  Site,  as  remediated, 
poses  no  significant  threat  to  public 
health  or  the  environment  and, 
therefore,  no  further  remedial  measures 
pursuant  to  CERCLA  are  appropriate. 

EFFECTIVE  DATE:  April  1,  1997. 

FOR  FtWTNER  MFOWiATION  CONTACT:  Erna 
Acheson  Watennan,  Site  Manager,  U.S. 
Environmental  Protection  Agency, 
Region  8,  999  18th  Street.  Suite  500, 
Mail  Stop  8EPR-SR,  Denver,  Colorado 
80202-2466,  (303)  312-6762. 

SUPf>LEMENTARY  MFOMIATION:  The  Site 
to  be  deleted  from  the  NPL  is:  N4inot 
l4indfill  Superfund  Site,  Ward  County, 
North  Dakota. 

A  Notice  of  Intent  to  Delete  for  this 
Site  was  published  December  26, 1996 
(61  FR  67975).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  January  27, 1997.  No 
comments  have  been  received. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfore,  or  the  environment  and 
it  TP«'"t«'">«  the  NPL  as  a  list  of  those 
sites.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action  in  the  futiire.  Section  300.425 
(eM3)  of  the  NCP.  Deletion  of  a  site  firom 
the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Sabfects  in  40  CFR  Part  300 

Environmental  Protection,  Superfund, 
Hazardous  waste. 

Dated:  N4aich  5.  1997. 
lack  W.  McGraw. 

Acting  Regional  Administrator,  U.S. 
EnviionmentaJ  Protection  Agency,  Region 

vm. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART  300-{AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Aathority:  33  U.S.C.  1321(c)(2):  42  U.S.C 
9601-9657:  E.O.  12777,  56  FR  54757,  3  CFR. 
1991  Comp..  p.  351:  E.O.  12580,  52  FR  2923, 
3  CFR.  1987  Comp..  p.  193. 


Appendix  B — (Amended) 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  by  removing  the  Site, 
"Minot  Landfill",  Minot  County.  North 
Dakota. 

[FR  Doc.  97-8089  Filed  3-31-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pafi  36 

[CO  Docket  Na  80-286;  FCC  97-30] 

Establishment  of  a  Joint  Board 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  On  February  3, 1997,  the 
Commission  adopted  a  Report  and 
Order  ("Order")  adopting  a 
recommended  decision  by  the  Federal- 
State  )oint  Board  regarding  permanent 
rules  to  govern  the  procedures  that 
incumbent  local  exchange  carriers 
(ILECs)  use  for  allocating  Other  Billing 
and  Collecting  (OBAC)  expenses 
between  the  intrastate  and  interstate 
jurisdictions.  Specifically,  the  Joint 
Board  recommended  that  OB&C 
expenses  be  divided  equally  among 
three  services:  Interstate  toll;  intrastate 
toll;  and  local  exchange,  with  two  thirds 
of  the  OB&C  expenses  thus  allocated  to 
the  state  jurisdiction,  and  one  third 
allocated  to  the  interstate  jurisdiction. 
In  cases  in  which  am  ILEC  provides  no 
interstate  billing  and  collecting  for  an 
interexchange  carrier  (IXC),  the  Joint 
Board  recommended  an  automatic 
reduction  of  the  interstate  assignment  to 
five  percent  to  cover  the  cost  of  billing 
the  federal  Subscriber  Line  Charge 
(SLC).  The  intended  effect  is  to  adopt 
the  Joint  Board's  reconunendations  and 
implement  new  rules  regarding  the 
separations  procedures  applicable  to 
OB&C  expenses. 
DATES:  May  1. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Lynn  Vermillera,  Attorney/ Advisor, 
Accounting  and  Audits  Diivision. 
Common  Carrier  Bureau,  (202)  418- 
0852. 

SUPPI.EMENTARY  MFORMATKW:  In  this 
proceeding,  we  establish  permanent 
rules  that  satisfy  our  stated  goals  that 
the  permanent  rules  (1)  reflect 
principles  of  cost  causation.  (2)  not  be 
unnecessarily  burdensome  to 
implement  and  administer,  (3)  be 
simple  to  audit,  and  (4)  be  certain  and 
predictable  in  their  effect. 


Regulatory  Flexibility  Analysis 

In  the  NPRM  (60  FR  30059,  June  7. 
1995)  Amendment  of  Part  36  of  the 
Commission's  Rules  and  Establishment 
of  a  Joint  Board,  Notice  of  Proposed 
Rulemaking.  10  FCC  Red  7013  (1995)). 
the  Commission  certified  that  the 
Regulatory  Flexibility  Act  (RFA)  of  1980 
did  not  apply  to  this  rulemaking 
because  the  rules  it  proposed  to  adopt 
in  this  proceeding  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  The 
Commission's  RFA  in  this  Report  and 
Order  (Amendment  of  Part  36  of  the 
Commission's  Rules  and  Establishment 
of  a  Joint  Board,  Report  and  Order,  CC 
Docket  No.  80-286.  FCC  97-30  (1997)) 
conforms  to  the  RFA,  as  amended  by  the 
Contract  With  America  Advancement 
Act  of  1996  (CWAAA),  Public  Law  104- 
121. 110  Stat.  847  (1996). 

Need  for  and  Objectives  of  the  Proposed 
Rules 

To  reflect  the  fact  that  their  facilities 
are  used  for  both  intrastate  and 
interstate  communication.  ILECs  must 
allocate  their  costs  and  expenses 
between  the  state  and  interstate 
jurisdictions.  Prior  to  1987,  the  rules  for 
jurisdictional  separation  of  OB&C 
expenses  required  ILECs  to  determine 
the  amount  of  time  spent  billing  for 
interstate  services  and  for  intrastate 
services.  In  1987.  the  Commission 
adopted,  at  the  recommendation  of  the 
Federal-State  Joint  Board,  a  new 
apportionment  formula  based  on  the 
number  of  users  billed  by  each  ILEC  for 
specific  interstate  and  intrastate 
services.  Because  the  new  system  led  to 
unpredictable  results,  and  because 
carriers  had  difficulty  administering  the 
new  formula  (as  evidenced  by  waiver 
requests),  in  1988  the  Commission 
reinstated,  on  an  interim  basis,  a  portion 
of  the  allocation  rules  that  were  in  effect 
prior  to  1987.  In  this  proceeding,  we  are 
establishing  permanent  rules  that  satisfy 
our  stated  goals  that  the  permanent 
rules  (1)  reflect  principles  of  cost 
causation,  (2)  not  be  unnecessarily 
burdensome  to  implement  and 
administer,  (3)  be  simple  to  audit,  and 
(4)  be  certain  and  predictable  in  their 
effect. 

Summary  of  Significant  Issues  Raised  by 
the  Public  Regarding  Regulatory 
Flexibility 

There  is  some  concern  over  what 
might  be  perceived  by  some  as  a  likely 
shift  of  OB&C  expenses  to  the  interstate 
jurisdiction,  with  the  possible  result 
that  ILECs  could  either  lose  money  on 
billing  and  collection,  or  lose  their  IXC 
billing  and  collecting  contracts 


altogether.  The  argument  suggested  that 
a  shift  of  OB&C  expenses  to  the 
interstate  jurisdiction  might  keep  small 
ILECs  from  providing  billing  and 
collection  services  to  DCCs,  and 
convenient  single-soiurce  billing  to  end 
users.  In  particular  the  Commission  was 
urged  to  consider  how  this  might  affect 
small  ILECs,  and  was  stiggested  further 
that  non-price  cap  companies  should 
have  the  option  of  either  using  whatever 
fixed  allocator  is  adopted,  or  user 
counts,  or  relative  use  among  service 
categories.  The  Joint  Board,  however, 
thought  and  we  concur,  the  likelihood 
of  ILECs  being  imable  to  recover  a  large 
amount  of  their  billing  and  collection 
expenses,  or  of  their  losing  the  DCCs' 
billing  and  collection  business 
altogether,  had  been  greatly  exaggerated. 
The  Joint  Board  therefore  recommended 
that  we  not  adopt  the  suggestion  that 
non-price  cap  companies  be  allowed  to 
choose  among  several  methodologies  in 
allocating  their  OB&C  expenses.  Ilie 
Joint  Board  also  stated  that,  under  its 
recommended  procediu«s.  ILECs  that 
lose  their  IXC  OB&C  customers  (or  that 
never  handled  billing  and  collecting  for 
DCCs)  need  only  allocate  five  percent  of 
OB&C  expenses  to  the  interstate 
jurisdiction  to  cover  the  cost  of  billing 
the  federal  SLC. 

The  Joint  Board's  recommendation 
included  the  preference  for  waivers  of 
the  fixed  allocation  for  OB&C  expenses 
over  an  automatic  adjustment 
mechanism  expressed  by  some  of  the 
state  Commissioners.  It  was  argued  that 
waivera  were  preferable  to  a  specific 
alternative  procediue,  because  the 
waiver  process  would  be  flexible  and 
sensitive  to  individual  circumstances.  If, 
contrary  to  the  Joint  Board's 
expectation,  a  pattern  of  waiver  requests 
developed  indicating  that  non-price  cap 
ILECs  might  need  other  separations 
rules  for  allocation  of  OB&C  expenses, 
the  Joint  Board  suggested  the 
Commission  refer  that  issue,  and  the 
record  accumulated  through  the  waiver 
process,  to  it  for  consideration. 

We  concur  with  the  Joint  Board's 
reasoning.  As  we  have  said,  if  DCCs 
discontinue  employing  ILECs  as  their 
billing  agents,  other  developments,  such 
as  the  DCCs  competing  with  ILECs  in 
local  service  markets,  will  probably 
influence  their  decision  much  more 
than  this  change  to  our  allocation  rules. 
If  market  forces  or  these  rules  do  in  fact 
cause  an  ILEC  to  lose  all  DCC  billing  and 
collecting  business,  that  carrier  will 
allocate  only  five  percent  of  its  OB&C 
expenses  to  the  interstate  jurisdiction  to 
cover  the  cost  of  billing  the  SLC. 
PaPUC's  suggestion  that  small  ILEC^ 
choose  among  three  different 
procedures  could  be  burdensome  to 


administer,  difficult  to  audit,  and  have 
uncertain  and  unpredictable  effects,  and 
would  therefore  be  a  disproportionate 
response  ta  a  spectilative  concern.  If  a 
pattern  of  waiver  requests  indicates  that 
non-price  cap  ILECs  need  other  rules  for 
the  allocation  of  OB&C  expenses,  the 
record  accumulated  through  the  waiver 
process  could  form  a  record  for  the  Joint 
Board's  consideration.  We  believe, 
however,  that  the  new  rules  will  not 
cause  significant  DCC  abandonment  of 
their  billing  relationship  with  RSCa,  but 
rather  will  simplify  the  needlessly 
complex  procedures  currently  in  use, 
and  thus  reduce  the  burden  on  carriers. 

Description  and  Estimates  of  the 
Nuniber  of  Small  Entities  to  Which 
Rules  Wai  Apply 

For  the  piuposes  of  this  Order,  the 
RFA  defines  a  "small  business"  to  be 
the  same  as  a  "small  business  concern" 
under  the  Small  Business  Act.  15  U.S.C 
§  632.  unless  the  Conunission  has 
developed  one  or  more  definitions  that 
are  appropriate  to  its  activities.  Under 
the  Small  Business  Act,  a  "small 
business  concern"  is  one  that:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  SBA  has  defined 
a  small  business  for  Standard  Industrial 
Classification  (SIC)  categories  4812 
(Radiotelephone  Commimications)  and 
4813  (Telephone  Communications, 
Except  Radiotelephone)  to  be  small 
entities  when  they  have  fewer  than 
1.500  employees.  We  first  discuss 
generally  the  total  number  of  small 
telephone  companies  falling  within  both 
of  those  SIC  categories.  Then,  we 
discuss  the  number  of  small  businesses 
within  the  two  subcategories,  and 
attempt  to  refine  further  those  estimates 
to  correspond  with  the  categories  of 
telephone  companies  that  are  commonly 
used  under  our  rules. 

We  have  found  incumbent  LECs  to  be 
"dominant  in  their  field  of  operation" 
since  the  early  1980'8,  and  we 
consistently  have  certified  under  the 
RFA  that  incumbent  LECs  are  not 
subject  to  regulatory  flexibility  analyses 
because  they  are  not  small  businesses. 
We  have  made  similar  determinations  in 
other  areas.  We  recognize  SBA's  special 
role  and  expertise  with  regard  to  the 
RFA.  and  intend  to  continue  to  consult 
with  SBA  outside  the  context  of  this 
proceeding  to  ensure  that  the 
Cktnunission  is  fully  implementing  the 
RFA.  Although  we  are  not  perauaded  on 
the  basis  of  this  record  that  our  prior 
practice  has  been  incorrect,  we  will, 
nevertheless,  include  small  incumbent 


LECs  in  this  FRFA  to  remove  any 
possible  issue  of  RFA  compliance. 

Total  Number  of  Telephone  Companies 
Affected 

Many  of  the  decisions  and  rules 
adopted  herein  may  have  a  significant 
effect  on  a  substantial  nu3l^  of  the 
small  telephone  companies  identified 
by  SBA.  The  United  States  Bureau  of  the 
Census  ("the  Census  Btueau")  reports 
that,  at  die  end  of  1992.  there  were 
3.497  firms  engaged  in  providing 
telephone  services,  as  defined  therein, 
for  at  least  one  year.  This  number 
contains  a  variety  of  different  categories 
of  carriers,  including  local  exchange 
carriers,  interexchange  carriers, 
competitive  access  providers,  cellular 
carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  PCS  providers, 
covered  SMR  providers,  and  resellen.  It 
seems  certain  that  some  of  those  3,497 
telephone  service  firms  may  not  qualify 
as  small  entities  or  small  inciunbent 
LECs  because  they  are  not 
"independently  owned  and  operated." 
For  example,  a  PCS  provider  that  is 
affiliated  with  an  interexchange  carrier 
having  more  than  1.500  employees 
would  not  meet  the  definition  of  a  small 
business.  It  seems  reasonable  to 
conclude,  therefore,  that  fewer  than 
3.497  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
incumbent  LECs  that  may  be  affected  by 
this  Order. 

Local  Exchange  Carriers 

Neither  the  CDommission  nor  SBA  has 
developed  a  definition  of  small 
providera  of  local  exchange  services 
(LECs).  The  closest  applicable  definition 
imder  SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies 
(SIC  4813).  The  most  reliable  source  of 
information  regarding  the  number  of 
LECs  nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the 
Teleconununications  Relay  Service 
(TRS).  According  to  our  most  recent 
data,  1,347  com]}anies  reported  that 
they  were  engaged  in  the  provision  of 
local  exchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1.500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  LECs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1,347  small 
incumbent  LECs  that  may  be  affected  by 
the  decisions  and  rules  adopted  in  this 
Order. 
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Interexcbange  Carriers 

Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  KCs  (SIC 
4813).  The  closest  apphcable  definition 
is  fior  telephone  carriers  other  than 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  oiimber  of  DCCs 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  TRS. 
According  to  our  most  recent  data,  97 
companies  reported  that  they  were 
engaged  in  the  provision  of 
interexchange  service.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  fiewer  than  1500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  DCCs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Tentatively,  we  conclude 
that  there  are  fewer  than  97  small  DCCs 
that  may  be  affected  by  the  permanent 
OB&C  separations  rules. 

Description  of  Injected  Reporting. 
Record  Keeping  and  Other  Compliance 
Requirements  of  the  Rules 

The  Commission's  Part  36  rules  apply 
to  all  incumbent  local  exchange  carriers. 
This  order  reduces  current  reporting, 
record  keeping  or  other  compliance 
requirements,  because  carriers, 
including  small  ILECs,  will  no  longer  be 
required  to  segregate  expenses  assigned 
to  the  OB&C  classification  on  the  basis 
of  the  number  of  users  of  various 
services.  We  anticipate  that  carriers, 
including  small  ILECs,  will  need  to 
devote  less  staff  time  to  comply  with 
these  permanent  rules  than  was  needed 
to  comply  with  the  interim  rules.  No 
new  skills  are  required  to  comply  with 
these  niles. 

Steps  Taken  to  Minimize  Impact  on 
Small  Entities  Consistent  With  Stated 
Objectives 

The  Joint  Board  recommended  a 
fixed-factor  plan  that  was  consistent 
with  our  stated  objectives  that  the 
permanent  rules  be  easy  to  implement 
and  administer,  simple  to  audit,  and 
certain  and  predictable  in  their  effect. 
As  we  explain  in  paragraph  22  above, 
the  Joint  Board  recommended  that  we 
not  adopt  the  PaPUC's  suggestion  that 
non-price  cap  companies  be  allowed  to 
choose  among  several  methodologies  for 
allocating  their  OB&C  expenses,  ^ause 
the  Joint  Board  thought  the  likelihood  of 
ILECs  being  unable  to  recover  a  large 
amount  of  their  OB&C  expenses,  or  of 
their  losing  their  DCC  OB&C  customers, 
had  been  greatly  exaggerated.  We  agree 


that  having  small  ILECs  choose  among 
three  different  procedures  would  be 
needlessly  complex  to  adnunister, 
difficxdt  to  audit,  and  unpredictable  in 
result,  and  we  consider  such  a 
complicated  approach  to  t>e  an 
excessive  precaution  against  a 
speculative  concern.  We  do,  however, 
entertain  waiver  petitions  for  good 
cause  shown,and  if  a  pattern  of  waiver 
petitions  develops  that  indicates, 
contrary  to  our  expectation,  that  these 
rules  are  not  satis&ctory  in  regard  to 
small  ILECs,  the  waiver  requests  could 
form  a  basis  for  the  Joint  Board  to 
recoQunend  a  solution  tailored  to  any 
problem  that  is  revealed.  We  also  note 
that  the  Joint  Board  found  greater 
support  among  conunenters  for  waivers 
than  for  the  alternative  procedures  we 
suggested  in  the  NPRM. 

Significant  Alternatives  Considered  and 
Rejected 

The  Joint  Board  considered  and 
rejected  an  allocation  procedure  based 
on  reladve-use  measurements.  The  Joint 
Board  reasoned  that  measuring  use 
produced  results  no  more  indicative  of 
cost  causation  than  applying  a  fixed 
factor,  and  that  our  other  goals — ease  of 
administration,  auditability,  and 
predictable  results — were  best  met  by 
adopting  a  fixed  allocation  factor.  The 
Joint  Board  considered  the  contention  of 
some  parties  that  a  measured-use 
method  would  be  more  convenient 
because  it  was  self-adjusting,  and  that 
changing  separations  procedures  was 
itself  burdensome,  but  was  persuaded 
by  other  conunenters,  including  all  the 
participating  state  public  utility 
commissions,  that  the  convenience  of 
allocating  OB&C  expenses  by  a  fixed 
factor  outweighed  these  considerations 
and  best  met  our  goals. 

After  determining  to  recommend 
allocation  by  fixed  factor,  the  Joint 
Board  considered  all  the  possible  factors 
set  forth  for  its  consideration  by  this 
Commission  and  by  parties.  The  Joint 
Board  took  the  approach  that  any  plan 
that  called  for  it  to  revise  its  1987  view 
that  there  are  three  essential  services 
(local  exchange  service,  intrastate  toll 
service,  and  interstate  toll  service)  bore 
the  burden  of  convincing  the  Joint 
Board  of  its  superiority,  and  no  plan 
overcame  that  challenge.  We  consider 
the  Joint  Board's  approach  reasonable. 
The  Joint  Board  considered  the 
argument  that  it  should  choose  a  factor 
that  would  result  in  an  allocation  to  the 
interstate  jurisdiction  similar  to  that 
arrived  at  by  using  the  interim  rules,  but 
rejected  that  approach  because  the 
results  produced  by  the  interim  rules 
bear  no  special  relation  to  cost  causation 


that  would  justify  their  use  as  a 
benchmark. 

Report  to  Congress 

The  Secretary  shall  send  a  copy  of 
this  Final  Regulatory  Flexibilify 
Analysis,  along  with  this  Report  and 
Order,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  801(a)(1)(A).  A  copy  of  this  Final 
Regulatory  Flexibility  Analysis  shall 
also  be  published  in  the  Federal 
Regicter. 

Summary  of  Report  and  Order 

The  expenses  ILECs  incur  in 
preparing  and  rendering  end  user 
customer  bills,  and  in  accounting  for 
revenues  generated  by  those  bills,  are 
categorized  as  OB&C  expenses.  Most  of 
the  OB&C  expenses  are  allocated  to 
nonregulated  activities,  and,  except  for 
the  cost  of  billing  and  collecting  the 
SLC,  ILECs  recover  them  through 
imtarifiiBd  charges. 

Prior  to  1987,  the  rules  for 
j\irisdictional  separation  of  OBftC 
expenses  required  ILECs  to  measure  the 
amount  of  time  they  spent  billing  for 
interstate  services  and  for  intrastate 
services.  In  1987,  the  Federal-State  Joint 
Board  in  CC  Docket  No.  80-286 
recommended,  and  we  adopted,  an 
interstate  apportionment  formula  that 
replaced  this  method  with  one  based  on 
counting  the  number  of  users  billed  by 
each  ILEC  for  specific  interstate  and 
intrastate  services.  This  formula 
established  an  upper  bound  of  thirty- 
three  percent  and  a  lower  bound  of  five 
percent  for  the  interstate  assessment  of 
OB&C  expenses. 

Although  we  had  expected  that  the 
new  procedures  would  result  in  reduced 
interstate  assignments,  it  became 
apparent  that  the  new  procedures  would 
have  the  opposite  effect,  at  least  in  some 
cases.  In  1988,  this  unanticipated  result, 
combined  with  the  difficulty  carriers 
had  administering  the  new  formula  (as 
evidenced  by  waiver  requests),  led  us, 
on  reconsideration,  to  reinstate  on  an 
interim  basis  a  portion  of  the  allocation 
rules  that  were  in  effect  prior  to  1987. 
On  May  4, 1995  we  adopted  a  Notice  of 
Proposed  Rulemaking  {NPRM)  (60  FR 
30059,  June  7,  1995)  in  which  we 
proposed  replacing  those  interim  rules 
with  permanent  rules  for  allocating 
OB&C  expenses  between  the 
jurisdictions. 

The  Order  adopts  the  Joint  Board's 
finding  that  nearly  all  OB&C  expenses 
are  joint  or  common  with  respect  to  the 
individual  services  appearing  on 
customer  bills,  and  that  there  is  no 
method  of  allocating  these  joint  and 
common  expenses  that  reflects  cost 


causation  l)etter  than  a  fixed  allocator 
does.  The  Joint  Board  explained  that  a 
carrier's  ability  to  attribute  costs  to 
individual  services  largely  depends  on 
the  nature  of  the  costs,  i.e.,  on  whether 
the  costs  are  incremental,  joint,  or 
common.  If  a  cost  is  incurred  solely  for 
a  particular  service,  that  cost  is 
"incremental"  with  respect  to  the 
service.  The  Joint  Board  observed, 
however,  that  the  costs  of  some  shared 
facilities  and  operations  are  not 
incremental  with  respect  to  the 
individual  services  they  support,  and 
referred  to  such  non-incremental  costs 
as  joint  or  common. 

Moreover,  the  Order  adopts  the  Joint 
Board's  determination  that  most  OB&C 
expenses  are  not  incremental  but  rather 
are  joint  and  common  expenses,  and  as 
such  are  ill-suited  to  a  measured-use 
method  of  allocation,  because  such 
measurements  are  not  based  on  cost 
causation.  As  the  Joint  Board 
recommended,  the  Order  adopts  of  a 
fixed  allocation  factor  for  OB&C 
expenses,  because  a  fixed  allocator 
would  be  easier  to  administer,  easier  to 
audit,  and  more  certain  and  predictable 
in  its  effect  than  allocators  based  on 
usage  measurements.  Furthermore,  as 
the  Joint  Board  reasoned,  a  simple  fixed 
allocator  should  be  less  expensive  for 
ILECs  to  implement  than  procedures 
requiring  time-consuming  separations 
studies. 

The  Joint  Board  recommended  that 
"assignment  of  these  [OB&C]  costs 
should  reflect  the  three  basic  services 
for  which  the  ILECs  render  bills:  local, 
state  toll  and  interstate  toll."  The  Joint 
Board  also  stated  that  it  saw  no 
justification  for  departing  from  the 
established  industry  benchmark  of 
allocating  five  percent  of  OB&C 
expenses  to  cover  the  cost  of  billing  the 
SLC,  and  explained  that  allocating  the 
larger  share  called  for  in  some  of  the 
plans  would  consume  an  unreasonably 
high  percentage  of  the  total  SLC 
revenue.  The  Joint  Board  anticipated, 
however,  that  the  five  percent 
assignment  will  be  used  only  by  those 
ILECs  that  do  not  perform  billing 
functions  for  one  or  more  IXC. 

The  Joint  Board  acknowledged  that 
dividing  the  allocation  of  OB&C 
expenses  equally  among  interstate  toll, 
intrastate  toll,  and  local  service  may  in 
at  least  some  cases  increase  the 
allocation  to  the  interstate  jurisdiction, 
and  that  some  conunenters  from  the 
ILEC  industry  viewed  this  increased 
allocation  to  interstate  as  a  drawback. 
The  Joint  Board  did  not,  however,  view 
this  possible  increase  in  the  allocation 
to  the  interstate  jurisdiction  as  a  defect 
in  its  recommendation.  In  response  to 
comments  that  the  advent  of 


competition  may  disrupt  the  traditional 
billing  relationship  between  ILECs  and 
DCCs,  the  Joint  Board  noted  that  the 
circumstances  of  individual  ILECs  are 
likely  to  vary  significanUy,  and  declined 
to  speculate  on  the  effect  of  local 
competition  on  the  billing  activities  of 
ILECs.  The  Joint  Board  stated  that, 
under  its  recommended  procedures, 
ILECs  that  lose  dieir  IXC  OB&C 
customers  (or  that  never  handled  billing 
and  collecting  for  DCCs)  should  allocate 
five  percent  of  OB&C  expenses  to  the 
interstate  jurisdiction  to  cover  the  cost 
of  billing  the  federal  SLC. 

The  Joint  Board  expressed  skepticism 
in  regard  to  the  concern  of  some  ILECs 
that,  rather  than  pay  ILECs  for  any 
increased  interstate  allocation,  the  DCCs 
would  stop  using  the  ILECs  as  billing 
agents  altogether.  The  Joint  Board  noted 
that  the  DCCs  must  bill  their  customers 
in  some  manner,  and  asserted  that 
sharing  the  OB&C  expense  with  the 
ILECs,  rather  than  bearing  the  entire 
billing  expense  themselves,  woidd 
continue  to  be  an  attractive  option  for 
cost-conscious  and  highly  competitive 
DCCs.  The  Joint  Board  also  discounted 
the  concern  of  some  ILECs  that,  because 
ILECs  provide  billing  and  collecting 
services  to  DCCs  under  fixed  contractual 
arrangements,  they  would  not  be  able  to 
recover  the  increased  allocation  of 
OB&C  expenses  to  interstate  unless  they 
could  successfully  renegotiate  contracts 
with  their  DCC  customers.  The  Joint 
Board  observed  that  the  ILECs  are  free 
to  renegotiate  their  contracts  with  DCCs, 
and  foresaw  a  one-third  allocation  to  the 
interstate  jurisdiction  causing,  at  worst, 
a  temporary  decline  in  the  profitability 
of  some  ILECs'  billing  operations.  The 
Joint  Board  fotmd  that  the  likelihood  of 
ILECs  being  unable  to  recover  a  large 
amount  of  their  billing  and  collection 
expenses,  or  of  their  losing  the  DCCs' 
billing  and  collection  business 
altogether,  had  been  greatly  exaggerated. 
Therefore  the  Joint  Board  recommended 
that  we  not  adopt  the  suggestion  of  the 
Pennsylvania  Public  Utility  Ckinunission 
(PaPUC)  that  non-price  cap  companies 
be  allowed  to  choose  among  a  fixed- 
factor,  a  user-count,  or  a  relative-use 
methodology  in  allocating  their  OB&C 
expenses.  The  Joint  Board  noted, 
however,  that  if  cases  occur  where  the 
effect  of  the  allocation  rules  on  an  ILEC 
would  be  unduly  harsh,  the  ILEC  could 
file  a  petition  for  waiver. 

In  tne  NPRM,  we  suggested  that  the 
proposed  fixed  allocation  methods 
might  require  an  adjustment  mechanism 
that  would  be  triggered  if  DCCs 
substantially  reduced  their  use  of  ILEC 
billing  and  collecting  services.  The 
NPRM  suggested  two  possible 
adjustment  triggers.  The  first  would 


permit  an  adjustment,  or  recourse  to  an 
alternative  procedure,  if  an  ILEC  lost  50 
percent  of  its  existing  interstate  toll 
billing  and  collecting  operations.  The 
second  would  use  the  ILEC's  loss  of  its 
largest  DCC  customer  for  billing  services 
to  activate  the  alternative  allocation 
procedure.  Under  either  procedure,  the 
Commission  could  adjust  the  fixed 
allocator  to  take  into  account  the 
decrease  in  the  ILEC's  interstate  toll 
billing  and  collecting  operations.  The 
Joint  Board,  however,  found  littie 
support  from  conunenters  for  the 
proposed  automatic  adjustment 
mechanism  to  a  fixed-factor  allocation 
system,  and  therefore  recommended 
that  we  not  adopt  a  specific  automatic 
adjustment  mechanism  at  this  time.  The 
Joint  Board  explained  that  if,  contrary  to 
its  expectation,  a  pattern  of  waiver 
requests  developed  indicating  that  non- 
price  cap  ILECs  appear  to  need  other 
separations  rules  for  allocation  of  OB&C 
expenses,  we  could  refer  that  issue,  and 
the  record  acounidated  through  the 
waiver  process,  to  the  Joint  Board  for 
consideration. 

We  believe  that  adoption  of  these 
rules  will  further  our  goal  of  simplifying 
the  separations  process.  In  its 
Recommended  IDecision,  the  Joint  Board 
carefully  considered  the  nature  of  OB&C 
expenses,  explained  why  a  fixed  factor 
is  the  most  sensible  approach  to 
allocating  these  expenses  among 
services  and  between  the  jurisdictions, 
and  explained  its  recommendation  that 
OB&C  expenses  be  allocated  equally 
among  local  exchange  service,  intrastate 
toll  service,  and  interstate  toll  service. 
We  also  adopt  as  oiu*  own  the  Joint 
Board's  reasoning  in  support  of  its 
recommendations. 

We  agree  with  the  Joint  Board's 
characterization  of  OB&C  expenses  as 
joint  and  common  expenses.  In  the 
NPRM,  we  suggested  that  postage  costs 
constitute  a  substantial  portion  of  OB&C 
costs,  and  that  such  costs  are  not 
directiy  attributable  to  any  individual 
service,  because  several  pages 
containing  many  itemized  charges  can 
be  included  in  a  customer's  bill  without 
increasing  the  postage  charge.  In 
addition,  because  the  same  group  of 
employees  perform  the  billing  and 
collecting  function  for  various  services, 
segregation  of  their  woric  by  services  is 
difficult  and  of  doubtful  usefulness.  We 
agree,  therefore,  with  the  Joint  Board 
that  there  is  no  method  of  allocating 
these  joint  and  common  expenses  that 
reflects  cost  causation  better  than  a 
fixed  allocator  does,  and  other 
considerations  such  as  predictability 
and  ease  of  administration  strongly 
militate  in  favor  of  using  a  fixed  factor. 
The  Joint  Board's  recommended 
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methodology  is  clear  and 
straightforward,  and  will  be  predictable 
in  its  effect,  and  will  also  be  easier  to 
administer  and  to  audit  than  the  current 
rules.  Thus  the  Joint  Board's 
recommendations  fully  satisfy  the 
criteria  for  permanent  rules  for 
'   allocating  OBftC  expenses  that  we  set 
forth  in  the  NPRM. 

In  the  1988  Reconsideration  Order  (53 
FR  33010)  (August  29.  1988),  we  said 
that  "(allthough  these  [OB&C]  costs  are 
fixed,  only  a  specific  and  decreasing 
portion  of  the  expenses  in  this  category 
are  related  to  interstate  services  [and] 
the  reduction  in  the  amoimt  of  billing 
and  collecting  the  LECs  perform  on 
behalf  of  the  (EXCs)  should  be  reflected 
in  reduced  interstate  assigmnents."  We 
now  believe  that  statement  rested  on 
&ulty  analysis.  The  Joint  Board  has 
correctly  stated  that  nearly  all  the  costs 
associated  with  OB&C  are  joint  and 
common  with  respect  to  the  services 
billed.  In  contrast  to  incrementally 
incurred  costs,  which  are  by  nature 
specific,  the  interstate  portion  of  these 
joint  and  common  costs  cannot 
meaningfully  be  described  as  "specific 
and  decreasing."  Because  the  causation 
of  joint  and  common  costs  is  not 
attributable  to  individual  services,  no 
economic  reason  exists  for  concluding 
that  a  "reduction  in  the  amount  of 
billing  and  collecting  the  LECs  perform 
on  behalf  of  IXCs  should  be  reflected  in 
reduced  interstate  assignments"  unless, 
of  course,  the  service  is  no  longer  billed 
at  all.  We  are  further  persuaded  that 
noneconomic  considerations  of  fairness 
and  convenience  do  not,  in  the  case  of 
allocating  OB&C  expenses,  call  for 
adoption  of  a  usage-based  surrogate  for 
measiirable  cost  causation.  The  nature 
of  OB&C  expenses,  which  are  unrelated 
to  such  possible  siurogates  for 
measurable  cost  causation  as  facilities 
investment  or  subscriber  use,  makes  the 
option  of  allocating  the  costs  equally 
among  the  billed  services  particularly 
attractive  in  this  case. 

Thus  we  also  find  the  factor  chosen 
by  the  Joint  Board — one  third  each  to 
local  exchange  service,  intrastate  toll 
service,  and  interstate  toll  service — to  be 
reasonable.  The  Joint  Board  saw  no 
reason  to  depart  from  the  tripartite 
division  of  services  into  local  exchange, 
intrastate  toll,  and  interstate  toll  that  it 
recommended  in  1987,  stating  that, 
"Neither  the  three  alternatives  proposed 
in  the  Notice  nor  the  fixed-factor 
proposals  made  by  *  *   *  (various 
commenters],  siupass  the  simplicity  or 
clarity  of  the  three-way  division  we 
recommended  in  1987  or  otherwise  offer 
benefits  that  induce  us  to  depart  from 
that  position."  We  agree  that  the  other 
possible  factors  that  we  and  the 


conunenters  su^ested  do  not  improve 
on  the  three-way  division  recommended 
by  the  Joint  Board.  We  also  agree  with 
the  Joint  Board  that,  for  ILECs  that  do 
no  billing  or  collecting  for  IXCs,  there  is 
no  justification  for  departing  at  this  time 
fitim  the  established  industry 
benchmark  of  five  percent  as  an 
appropriate  allocation  to  cover  the  costs 
of  billing  the  federal  SLC. 

We  do  not  find  troubling  the 
possibility  that  the  new  rules  for 
allocating  OB&C  expenses  may  increase 
some  ILECs'  allocation  to  the  interstate 
jurisdiction.  We  recognize  that  ILECs 
may  wish  to  renegotiate  IXC  contracts 
that  were  based  on  the  interim  rules. 
Like  the  Joint  Board,  however,  we  find 
exaggerated  the  concern  of  some  ILECs 
that,  rather  than  pay  a  minor  increase  in 
OB&C  expenses,  DCCs  will  prefer  to  take 
on  the  entire  cost  of  running  a  billing 
operation  themselves.  If  IXCs 
discontinue  employing  ILECs  as  their 
billing  agents,  we  think  that  other 
developments,  such  as  the  IXCs 
competing  with  ILECs  in  local  service 
markets,  will  influence  the  DCCs' 
decisions  in  this  regard  much  more  than 
will  this  change  to  our  OB&C  expense 
allocation  rules.  If  market  forces  or  these 
rules  do  in  fact  cause  an  ILEC  to  lose  all 
IXC  billing  and  collecting  business,  that 
ILEC  will  no  longer  be  required  to 
allocate  a  third  of  its  OBAC  expenses  to 
the  interstate  jurisdiction,  but  instead 
will  allocate  only  five  percent  of  its 
OB&C  expenses  to  the  interstate 
jurisdiction  to  cover  the  cost  of  billing 
the  SLC. 

We  also  agree  with  the  Joint -Board's 
rejection  of  PaPUC's  suggestion  that 
small  ILECs  choose  among  three 
different  allocation  procedures.  We 
conclude  that  PaPUC's  proposal  would 
be  burdensome  to  administer,  difficult 
to  audit,  and  could  have  uncertain  and 
unpredictable  effects,  and  would 
therefore  be  a  disproportionate  response 
to  a  speculative  concern. 

If  unforeseen  circumstances  cause 
these  or  any  of  our  rules  to  place  an 
undue  burden  on  specific  carriers,  those 
carriers  may  seek  a  waiver.  We  believe, 
however,  for  the  reasons  state  above, 
that  the  new  rules  will  not  cause 
significant  EXC  abandonment  of  their 
billing  relationship  with  ILECs,  but 
rather  will  simplify  the  needlessly 
complex  separations  procedures 
ciurently  in  use.  and  will  therefore 
reduce  the  administrative  burden  on 
carriers. 

Ordering  Glauses 

Accordingly,  pursuant  to  Sections  1, 
4(i),  220,  221(c)  and  410(c)  of  the 
Communications  Act  of  1934,  as 


amended,  47  U.S.C.  151, 154(i).  220. 
221(c),  and  410(c). 

It  is  ordered  That  the 
recommendations  of  the  Federal-State 
Joint  Board  in  CC  Docket  No.  80-286 
ARE  ADOPTED. 

It  is  further  ordered  That,  pursuant  to 
Sections  1,  4(i),  220,  and  221(c)  and 
410(c)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151, 154(i), 
220.  and  221(c).  Part  36  of  the 
Commission's  Rules  and  Regulations,  is 
amended  as  shown  below. 

List  of  Subjects  in  47  CFR  Part  36 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone,  Uniform 
System  of  Accounts. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Rule  Changes 

Part  36  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  36-^URISDICnONAL 
SEPARATIONS  PROCEDURES; 
STANDARD  PROCEDURES  FOR 
SEPARATING 

TELECOMMUNICATIONS  PROPERTY 
COSTS,  REVENUES,  EXPENSES. 
TAXES  AND  RESERVES  FOR 
TELECOMMUNICATIONS  COMPANIES 

1.  The  authorify  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  Sees.  151. 154  (i)  and 
(j),  205,  221(c),  403  and  410. 

2.  Section  36.380  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

S  36-380    Other  bUling  aixJ  collecting 
•xpanaa. 


(b)  Local  exchange  carriers  that  bill  or 
collect  from  end  users  on  behalf  of 
interexchange  carriers  shall  allocate  one 
third  of  the  expenses  assigned  this 
classification  to  the  interstate 
jurisdiction,  and  two  thirds  of  the 
expenses  assigned  this  classification  to 
the  state  jurisdiction. 

(c)  Local  exchange  carriers  that  do  not 
bill  or  collect  from  end  users  on  behalf 
of  interexchange  carriers  shall  allocate 
five  percent  of  the  expenses  assigned 
this  classification  to  the  interstate 
jurisdiction,  and  ninety-five  percent  of 
the  expenses  assigned  this  classification 
to  the  state  jurisdiction. 

(FR  Doc.  97-8113  Filed  3-31-07;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Chapter  lU.  Parts  367-368, 371- 
374,  and  376-378 

RIN  212S-AE12 

Technical  Amendments  to  Formar 
Interstate  Commerce  Commission 
Regulations  In  Accordance  writh  the 
ICC  Termination  Act  of  1995 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  This  document  makes 
technical  amendments  to  former 
Interstate  Commerce  Commission  (ICC) 
regulations  which  were  transferred  to 
the  FHWA  in  accordance  with  section 
204  of  the  ICC  Termination  Act  of  1995. 
These  amendments  are  necessitated  by 
changes  in  statutory  citations  and 
definitions,  and  the  transfer  of 
regulatory  functions  to  the  Secretary  of 
the  Department  of  Transportation 
(Secretary)  or  the  FHWA. 
EFFECTIVE  DATE:  April  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  J.  Falk,  Office  of  Chief  Counsel, 
Motor  Carrier  Law  Division,  (202)  366- 
1384,  Federal  Highway  Administration. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  Office  hoius  are  from  7:45  a.m. 
to  4:15  p.m..  e.t..  Monday  through 
Friday,  except  Federal  holidays. 

SUPPt.EMENTARY  INFORMATION: 

Background 

The  ICC  Termination  Act  of  1995 
(ICCTA)  (Pub.  L.  104-88. 109  Stat.  803), 
enacted  December  29,  1995,  and 
effective  January  1,  1996,  eliminated 
uimecessary  ICC  regulatory  functions 
and  transferred  the  residual  functions 
partly  to  a  newly  established  Suirface 
Transportation  Board  (STB)  within  the 
DOT  and  partly  to  the  Secretary  of 
Transportation.  Section  204  of  the 
ICCTA  provides,  in  part,  that  all  rules  of 
the  IOC  that  were  legally  enacted  by  the 
proper  official  with  reqiiisite  authority 
and  which  are  not  based  upon  a 
provision  of  law  repealed  and  not 
substantially  reenacted  by  the  ICCTA 
shall  remain  in  effect  after  the  sanset  of 
the  ICC.  Notice  of  the  continuation  in 
effiect  of  such  rules,  as  well  as  other 
legal  documents  of  the  ICC,  was  issued 
by  the  Federal  Highway  Administration 
on  March  25, 1996  [61  FR  14372,  April 
1, 1996).  Section  204  also  requires  the 
STB  to  rescind  all  ICC  regulations 
which  were  based  on  statutory 


provisions  that  are  no  longer  in  effect 
following  enactment  of  the  ICCTA. 

Section  204  expressly  recognized  the 
right  of  the  appropriate  responsible 
officials  to  modify,  terminate, 
supersede,  set  aside,  or  revoke  the 
surviving  ICC  rules  in  accordance  with 
the  law.  Congress  intended  that  the 
Federal  Highway  Administration  would 
be  responsible  for  overseeing  those  ICC 
rules  relating  to  the  overall  commercial 
operations  of  the  motor  carrier  industry. 
H.  Rep.  No.  311, 104th  Cong.,  1st  Sess. 
85  (1995).  The  FHWA  will  undertake  an 
extensive  review  of  those  ICC  rules 
under  its  jurisdiction  to  determine 
whether  they  should  be  retained, 
modified,  or  repealed.  Pending  this 
substantive  re-examination  of  the  rules, 
it  is  necessary  to  make  technical 
changes  to  the  rules  in  order  to  codify 
the  transfer  of  functions  from  the  ICC  to 
the  FHWA,  update  outdated  statutory 
references,  and  otherwise  harmonize  the 
rules  to  conform  with  changes  enacted 
by  the  ICCTA.  The  technical  changes 
made  in  this  dociunent  pertain  to  former 
ICC  regulations  which  are  now  imder 
the  exclusive  jurisdiction  of  the  FHWA, 
and  which  were  removed  from  Chapter 
X  of  Tide  49.  Code  of  Federal 
Regulations,  and  transferred  to  Chapter 
ni  of  that  title  on  October  21 ,  1996  at  61 
FR  54706.  The  ICC  regulations 
governing  matters  subject  to  the 
jurisdiction  of  both  the  FHWA  and  the 
STB  will  be  added  to  Chapter  in  at  a 
later  date,  and  technical  changes  will  be 
made  to  those  regulations  at  that  time. 

In  the  near  future,  the  FHWA  intends 
to  issue  notices  of  proposed 
rulemakings  regarding  registration, 
process  agent  and  insurance 
requirements,  as  well  as  proposed  riiles 
related  to  freight  forwarders  and  the 
transportation  of  household  goods.  Any 
technical  changes  pertinent  to  such 
requirements  will  be  handled  in  those 
rulemaking  proceedings. 

Summary  of  Changes 

Part  367 — Standards  for  Registration 
With  States 

The  words  "Interstate  Commerce 
Commission"  or  "Commission",  which 
appear  throughout  this  part,  will  be 
changed  to  "Secretary  of 
Transportation"  or  "Secretary",  as 
appropriate.  References  to  "49  U.S.C 
10922  and  10923"  in  §§  367.1(b)  and 
367.4(a),  and  to  "49  U.S.C.  10928"  in 
§  367.1(b)  will  be  changed  to  "49  U.S.C. 
13902."  The  reference  to  "49  U.S.C. 
10521(a)"  in  §  367.4(h)  will  be  changed 
to  "49  U.S.C.  13501." 


Part  368 — Applications  for  Certificates 
of  Registration  By  Foreign  Motor 
Carriers  and  Foreign  Motor  Private 
Carriers 

Section  368.1 

Section  13902(c)  of  tide  49  U.S.C, 
retains  the  pre-existing  system  of 
registration  of  foreign  motor  carriers  and 
foreign  motor  private  carriers  for  limited 
operations  within  the  commercial  zones 
of  United  States  communities  along 
international  borders.  However,  the 
ICCTA  changed  the  definition  of  foreign 
motor  carriers  and  foreign  motor  private 
carriers  so  that  a  carrier  now  owned  or 
controlled  by  persons  of  a  contiguous 
foreign  country  will  be  considered  a 
foreign  motor/motor  private  carrier 
regardless  of  where  the  carrier  itself  is 
domiciled. 

All  references  to  "49  U.S.C.  10530"  in 
this  part  are  changed  to  "49  U.S.C. 
13902(c),"  except  where  otherwise 
indicated.  All  references  to  "the 
Commission"  in  §  368.1(a)  and 
§  368.2(e)  are  changed  to  "the 
Secretary."  All  sul^equent  references  to 
"the  Commission"  in  this  part  are 
changed  to  "the  Federal  Highway 
Administration."  The  Word 
"registration"  is  inserted  before  the 
word  "jurisdiction"  in  §  368.1(a).  The 
references  to  "49  U.S.C.  10922(1)(2)(B)" 
and  "10922(1K1)"  in  §  368.1  are  changed 
to  "49  U.S.C  13902(c)(4)." 

Section  368.2 

The  words  "Truck  and  Bus  Safety  and 
Regulatory  Reform  Act  of  1988"  in 
§  368.2(a)  are  deleted  and  replaced  by 
"ICC  Termination  Act  of  1995."  The 
words  "a  certificate  or  permit  issued 
under  49  U.S.C  10922  or  10923"  in 
§  368.2(b)(1)  are  changed  to  "a 
registration  issued  under  49  U.S.C 
13902(a)."  The  words  "and  is  not 
domiciled  in  the  United  States"  are 
deleted  from  §§  368.2  (bH2)  and  (c)(2). 
The  references  to  "49  U.S.C  10526"  in 
§  368.2(d)  and  (e)  are  changed  to  "49 
U.S.C.  13506,"  and  the  reference  to  "49 
U.S.C  10521"  in  §  368.2(e)  is  changed 
to  "49  U.S.C  13501."  The  reference  to 
"49  U.S.C.  10530(e)"  in  §  368.2(0  i« 
changed  to  "49  U.S.C.  13902(a)." 

Section  368.3 

The  words  "ICC  Register"  in 
§  368.3(a)  are  changed  to  "Federal 
Highway  Administration's  Office  of 
Motor  Carriers  Register."  The  words 
"(except  for  intervention  by  the 
Department  of  Transportation)"  are 
deleted  in  §  368.3(a).  The  words 
"Commission's  Regional  Offices  or  by 
contacting  the  Commission's  Office  of 
Public  Assistance"  in  §  368.3(c)  are 
changed  to  "FHWA  Regional  Offices 
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by  contacting  the  FHWA's  OfBce  of 
Motor  Carriers,  Section  of  Licensing." 
Section  368.3(d)  gave  the  FHWA  the 
right  to  oppose  an  application  for 
certificate  of  registration  by  permitting 
the  FHWA  to  intervene  in  any 
proceeding  on  the  issue  of  safety  fitness. 
Since  the  FHWA  will  be  receiving  and 
processing  these  applications  and, 
consequently,  evaluating  them  for  safety 
compliance,  a  formal  intervention 
provision  is  no  longer  necessary. 
Accordingly,  this  paragraph  is  removed. 

Section  368.5 

The  words  "Commission"  and 
"Interstate  Commerce  Commission"  in 
§  368.5(a)  are  changed  to  "Federal 
Highway  Administration's  Office  of 
Motor  Carriers.  "  This  paragraph  retains 
the  reference  to  49  CFR  1002.2(f)(1) 
because  the  FHWA  has  not  yet  issued  its 
own  regulations  governing  fees  for 
services  in  connection  with  motor 
carrier  licensing.  Once  such  regulations 
are  adopted,  the  necessary  modification 
will  be  made  to  §  368.5.  Section  368.5(b) 
is  removed. 

Section  368.6 

The  heading  of  the  section  is  revised 
to  delete  the  word  "Commission,"  and 
paragraphs  (a),  (b)(1),  and  (b)(2)  are 
revised  to  change  the  word 
"Commission"  to  "Federal  Highway 
Administration."  The  words  "Except  in 
those  proceedings  in  which  the 
Depsutment  of  Transportation 
intervenes  under  §  1171.3(d),"  are 
deleted  firom  §  368.6(b),  and  the  word 
"compliance"  is  changed  to 
"Compliance"  in  that  same  section.  The 
word  "statute"  in  §  368.6(b)  is  changed 
to  "Act"  to  conform  with  the 
definitional  reference  in  §  368.2(a).  In 
paragraph  (b)(2),  the  reference  to  "49 
CFR  1044"  is  changed  to  read  "49  CFR 
part  366."  Paragraph  (c)  of  this  section 
is  removed  as  superfluous. 

Section  368.7 

This  section  contains  a  nomenclature 
change  from  "Commission"  to  "Federal 
Highway  Administration"  and  a 
reference  correction  to  the  applicable 
appeal  regulations  found  at  49  CFR  part 
386.  Accordingly,  the  reference  to 
§  1115.2"  in  §  368.7  u  changed  to  "49 
CFR  part  386." 

Part  371— Brokers  of  Property 

Section  13904  of  tide  49,  U.S.C, 
provides  for  registration  of  brokers  by 
the  Secretary  of  Transportation  in  place 
of  the  licensing  system  maintained  by 
the  ICC  imder  the  Interstate  Commerce 
Act  While  the  details  regarding  broker 
registration  requirements  will  be 
handled  in  a  separate  m  lama  Icing 


proceeding,  this  change  in  regulatory 
treatment  necessitates  changes  in  the 
terminology  employed  in  the  broker 
regulations  in  part  371.  Consequentiy, 
"lead  docket  number"  and  "lead  MC- 
number"  in  the  introductory  text  to 
§  371.3(a)  and  in  §371.3(aH2), 
respectively,  are  changed  to 
"registration  number,"  and  the  word 
"license"  in  §  371.7(a)  is  changed  to 
"registration."  The  words  "a 
Commission"  in  §  371.10  are  changed  to 
"the  FHWA." 

Part  372 — Exemptions,  Commercial 
Zones  and  Terminal  Areas 

In  part  372,  subpart  A,  the  words 
"Part  n  of  the  Interstate  Commerce  Act" 
and  "Part  II  of  the  act"  in  §  372.101  are 
changed  to  "49  U.S.C.  subtiUe  IV,  part 
B"  and  the  reference  to  "section 
203(b)(9)  of  the  act"  is  changed  to  "49 
U.S.C.  13506(b)."  The  reference  to 
"section  203(b)(1)  of  the  act"  in 
§  372.103  is  changed  to  "49  U.S.C. 
13506(a)(1)."  Section  372.105  is  deleted 
in  its  entirety  since  certificates  of 
registration  (except  for  foreign  carriers 
under  49  CFR  part  368)  are  no  longer 
provided  for  in  the  ICCTA.  The  FHWA 
has  proposed  the  repeal  of  §§  372.107 
through  372.113,  which  relate  to 
agricultural  cooperative  associations,  in 
another  rulemaking  proceeding.  The 
references  to  "49  U.S.C.  10526(a)(6)"  in 
§  372.115  are  changed  to  "49  U.S.C. 
13506(a)(6)."  References  to  the 
"Commission"  and  "Interstate 
Commerce  Conmiission"  in  §  372.117 
are  changed  to  "Secretary."  All 
references  to  "section  203(b)(7a)  of  the 
Interstate  Commerce  Act"  appearing  in 
that  section  are  changed  to  "49  U.S.C. 
13506(a)(8)(A)." 

In  part  372,  subpart  B,  §§  372.201 
through  372.237  contain  references  to 
either  "section  203(b)(8)  of  the  Interstate 
Commerce  Act  [49  U.S.C.  303(b)(8)l"  or 
its  successor  "49  U.S.C.  10526  (b)(1)." 
These  references  are  changed  to  "49 
U.S.C.  13506(b)(1)."  The  reference  to 
"part  n.  Interstate  Conmierce  Act"  in 
§  372.241  is  changed  to  "49  U.S.C. 
subtiUe  IV,  part  B."  The  refer«ice  to  the 
safety  requirements  of  "section  204  of 
the  Interstate  Commerce  Act"  is  deleted 
since  the  Secretary's  safety  jurisdiction 
is  independent  of  the  pirisdiction 
conferred  by  the  ICCTA  and  was 
removed  from  part  0  of  the  Interstate 
Commerce  Act  some  time  ago. 

While  the  ICC's  licensing  authority 
over  freight  forwarders  was  limited  to 
household  goods  freight  forwarders,  the 
ICCTA  expressly  made  all  freight 
forwarders  subject  to  the  Secretary's 
registration  jurisdiction.  Part  372, 
subpart  C,  defines  terminal  areas  of 
motor  carriers  and  household  goods 


freight  forwarders  which  were  exempt 
bom  regulation  under  49  U.S.C.  10523, 
and  remain  exempt  under  the  lOCTA 
pursuant  to  49  U.S.C.  13503. 
Accordingly,  all  references  to 
"household  goods"  in  subpart  C  are 
deleted  to  reflect  the  expansion  of  the 
Secretary's  registration  jurisdiction. 
Furthermore,  all  references  in  this 
subpart  to  "section  202(c)  of  the 
Interstate  Commerce  Act  (49  U.S.C. 
302(c)]"  are  changed  to  "49  U.S.C. 
13503."  The  words  "this  Commission" 
in  §  372.301(a)  are  changed  to  "the 
Secretary."  References  to  "part  II  (49 
U.S.C.  301  et  seq.),"  "part  IV  of  the  act," 
and  "part  IV  diereof  (49  U.S.C.  1001  et 
seq.)"  are  changed  to  "49  U.S.C.  subtiUe 
IV,  part  B."  As  was  the  case  with 
§  372.241.  the  reference  to  "section  204 
of  the  Interstate  Commerce  Act"  is 
deleted  as  no  longer  necessary. 

Part  373 — Receipts  and  Bills 

In  part  373,  subpart  A,  the  reference 
to  "49  CFR  part  1220"  in  §  373.103  is 
replaced  with  "49  CFR  379."  The  words 
"under  the  released  rates  provisions  at 
49  U.S.C.  10730"  in  §  373.105  are 
changed  to  "under  the  provisions  of  49 
U.S.C.  14706(c)." 

Part  374 — Passenger  Carrier  Regulations 

In  part  374,  subpart  A,  all  references 
to  "section  216  of  the  Interstate 
Commerce  Act"  are  changed  to  "49 
U.S.C.  subtitie  IV,  part  B."  The  words 
"Interstate  Conunerce  Commission"  or 
"Conmiission"  are  changed  to  either 
"United  States  Department  of 
Transportation,"  "Secretary,"  or 
"Federal  Highway  Administration,"  as 
appropriate.  The  words  "Interstate 
Commerce  Act"  in  §  374.109  are 
changed  to  "49  U.S.C.  subtitie  IV,  part 
B." 

In  part  374,  subpart  B.  the  words 
"subchapter  U  of  chapter  105  of  titie  49, 
United  States  Code"  in  §  374.201(a)  are 
changed  to  "49  U.S.C.  subtiUe  IV,  part 
B."  The  reference  "49  CFR  1054.2(a)"  in 
§  374.201(c)  is  revised  to  read  "49  CFR 
374.503  of  this  part" 

Part  374,  subpart  C,  is  revised  by 
changing  the  reference  "49  CFR  part 
1064"  in  §  374.307  to  "subpart  D  of  this 
part"  In  §  374.307(g),  change  the 
reference  "49  CFR  1005.5"  to  "49  CFR 
370.9."  fa  §374.311.  the  words 
"Commission's  appropriate  Regional 
Office(8)"  are  replaced  with  "Federal 
Highway  Administration's  Regional 
Office(s)."  fa  §374.319  (a)  and  (b),  Uie 
word  "Commission"  is  replaced  with 
"Federal  Highway  Admmistration." 

fa  part  374,  subpart  O,  the  words  "49 
U.S.C.  10521"  fa  §374.401  are  changed 
to  "49  U.S.C.  13501."  The  words  "part 
n  of  the  faterstate  Conunerce  Act"  fa 


§§  374.403(a)  and  374.405  are  changed 
to  "49  U.S.C.  subtiUe  IV.  part  B."  The 
word  "I.C.C."  in  §  374.403(b)  is  changed 
to  "FHWA". 

fa  part  374,  subpart  E,  the  words  "49 
U.S.C.  10932(e)"  fa  §374.501  are 
changed  to  read  "49  U.S.C.  13506  (49 
U.S.C.  10932(e)l."  The  words  "49  U.S.C. 
10922(c)(1)(F)"  fa  §  374.505(d)  are 
changed  to  "49  U.S.C.  13902(b)(8)." 

Part  376 — Lease  and  Interchange  of 
Vehicles 

The  words  "holding  permanent  or 
temporary  operatfag  authority  bom  the 
Commission"  fa  §  376.1  are  changed  to 
"registered  with  the  Secretary."  All 
subsequent  references  to  "Commission" 
fa  this  p«ut  are  changed  to  either 
"Secretary"  or  "FHWA"  as  appropriate. 
The  words  "common  or  contract  carrier 
under  the  provisions  of  49  U.S.C.  10921. 
10922, 10923, 10928.  10931.  or  10932" 
in  §  376.2  are  changed  to  "motor  carrier 
under  the  provisions  of  49  U.S.C.  13901 
and  13902."  The  words  "Commission's 
requirements  fa  part  1058"  fa 
§§  376.11(c)  and  376.31(d)  are  changed 
to  "FHWA's  requirements  fa  49  CFR 
part  390."  The  reference  to  "49  U.S.C. 
11107"  fa  §  376.12(c)(4)  is  changed  to 
"49  U.S.C.  14102."  The  reference  to  "49 
U.S.C.  10927"  fa  §  376.12(j)  is  changed 
to  "49  U.S.C.  13906."  Section  376.31(b) 
is  changed  to  elimfaate  references  to 
operatfag  authority  and  certificates  of 
public  convenience  and  necessity. 
Changes  to  obsolete  49  CFR  part  1057 
section  numbers,  which  appear 
throughout  part  376,  are  identified  fa 
the  amendatory  language. 

Part  377 — Payment  of  Transportation 
Charges 

The  words  "part  n  of  the  faterstate 
Commerce  Act"  fa  §§377.101  and 
377.103,  and  "the  faterstate  Commerce 
Act"  fa  §  377.105,  are  changed  to  "49 
U.S.C.  13702."  This  reflects  the  fact  Uiat 
only  household  goods  carriers  and 
motor  carriers  engaged  in  the 
noncontiguous  domestic  trade  are  still 
required  to  maintain  tarifis  following 
enactment  of  the  ICCTA. 

The  reference  to  "faterstate 
Commerce  Commission"  fa  §  377.201  is 
changed  to  "Federal  Highway 
Administration"  and  the  references  to 
"rail  and  water  carriers"  fa  that  section 
are  removed.  The  words  "withfa  the 
meanfag  of  49  U.S.C.  10562  (3)  and  (4)" 
are  removed  from  §  377.205(d)(3)  sface 
the  referenced  statutory  provisions  were 
repealed  in  1986.  Section  377.205(e)  is 
removed  because  it  involves  rail  and 
water  export  traffic  not  subject  to  the 
FHWA's  jurisdiction.  The  referen:^  to 
"49  CFR  1104.7(a)"  in  §377.211  is 
chained  to  "49  CFR  386.32(a),"  which 


is  the  equivalent,  virtually  identical 
FHWA  regulation  for  the  computation  of 
time  periods  favolving  calendar  days.  It 
should  be  noted  that  the  notice  of 
proposed  rulemakfag  fa  FHWA  Docket 
No.  MC-96-18  (61  FR  18866.  April  29, 
1996)  proposes  to  recodify  this 
provision  without  change  as  49  CFR 
363.302(a).  Section  377.213  is  removed 
because  it  pertains  to  railroad 
demurrage  charges  not  subject  to  the 
FHWA's  jurisdiction.  The  words 
"faterstate  Commerce  Commission 
jurisdiction  under  Subchapters  I,  n,  or 
in  of  Chapter  105  of  TiUe  49,  SubtiUe 
IV,  of  Uie  United  States  Code"  fa 
§  377.217  are  changed  to  "the 
Secretary's  jurisdiction  under  49  U.S.C. 
subtiUe  IV,  part  B." 

Part  378 — Procedures  Governing  the 
Processing,  Investigation,  and 
Disposition  of  Overcharge,  Duplicate 
Payment,  or  OvercoUection  Claims 

The  references  to  "p>art  n  or  IV  of  the 
faterstate  Commerce  Act"  fa  §§  378.1 
and  378.2  are  changed  to  "49  U.S.C 
subtiUe  IV,  part  B."  The  reference  to 
"section  11705(b)(1)  of  the  faterstate 
Commerce  Act"  fa  §  378.2(b)  is  changed 
to  "49  U.S.C  14704(b)."  The  words 
"this  Commission"  fa  §  378.2(d)  are 
changed  to  "the  United  States 
Department  of  Transportation's  Surface 
Transportation  Board." 

Rulemaking  Analyses  and  Notice 

This  final  rule  makes  only  mfaor. 
technical  corrections  to  existing 
regulations.  The  rule  replaces  outdated 
language  with  terms  more  consistent 
with  current  statutory  authority  and 
codifies  the  transfer  of  regulatory 
responsibilities  bora  the  faterstate 
Commerce  Commission  to  the 
Department  of  Transportation. 
Substantive  regulatory  standards  are  not 
changed  fa  any  way.  Therefore,  the 
FHWA  finds  good  cause  to  adopt  the 
rule  without  prior  notice  or  opportimity 
for  public  comment  (5  U.S.C.  553(b)]. 
The  DOT'S  regulatory  policies  and 
procedures  also  authorize  promulgation 
of  the  rule  without  prior  notice  because 
it  is  anticipated  that  such  action  would 
not  result  fa  the  receipt  of  useful 
information.  The  FHWA  is  making  the 
rule  efiisctive  upon  publication  fa  the 
Federal  Register  because  it  imposes  no 
new  burdens  and  merely  corrects  or 
clarifies  existing  regulations  [5  U.S.C. 
553(d)]. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determfaed  that  this 
action  is  not  a  significant  regulatory 
action  withfa  the  meaning  of  Executive 


Order  1 2866  or  significant  withfa  the 
meanfag  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  Sface  this  rulemaking 
action  makes  only  technical  corrections 
to  the  current  regulations,  it  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  be  minimal; 
therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

fa  compliance  with  the  Regulatory 
FlexibUity  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  Uie  FHWA  has  evaluated  the 
effects  of  this  r\ile  on  small  entities. 
Based  on  the  evaluation,  and  sface  this 
rulemaking  action  makes  only  technical 
correctioiu  to  the  current  regulations, 
the  FHWA  hereby  certifies  that  this 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Executive  Order  12612  (Federalism 
Aaeeaament) 

This  action  has  been  analyzed  in 
accordance  with  the  prfaciples  and 
criteria  contafaed  fa  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the   . 
preparation  of  a  federalism  assessment 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217. 
Motor  Carrier  Safety.  The  regulations 
implementfag  Executive  Order  12372 
regardmg  fatergovemmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contafa  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C  3501 
etseq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determfaed 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  fa  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  fa  April  and 
October  of  each  year.  The  RIN  contafaed 
fa  the  headmg  of  this  document  can  be 
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used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  367 

Commercial  motor  vehicle,  Financial 
responsibility.  Insurance,  Motor 
carriers.  Motor  vehicle  safety. 
Registration,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  368 

Administrative  practice  and 
procedure,  Highways  and  roads, 
Insurance,  Motor  carriers. 

49  CFR  Part  371 

Administrative  practice  and 
procedure,  Brokers,  Highways  and 
roads.  Motor  carriers. 

49  CFR  Part  372 

Buses,  Conmiercial  zones.  Freight 
forwarders.  Highways  and  roads.  Motor 
carriers  of  property. 


49  CFR  Part  373 

Buses,  Highways  and  roads.  Motor 
carriers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  374 

Baggage  liability.  Buses,  Civil  rights. 
Discrimination,  Freight  forwarders. 
Handicapped,  Highways  and  roads. 
Motor  carriers — intercity  passenger 
service. 

49  CFR  Part  376 

Highways  and  roads.  Motor  carriers — 
equipment  leasing.  Reporting  and 
recordkeeping  reqtiirements. 

49  CFR  Part  377 

Credit,  Freight  forwarders.  Highways 
and  roads,  Motor  carriers. 

49  CFR  Part  378 

Claims,  Freight  forwarders.  Highways 
and  roads,  Investigations,  Motor 
carriers. 


Issued  on:  March  21, 1997. 

Jane  F.  Garvey, 

Acting  Administrator.  Federal  Highway 
Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  title  49,  Code  of  Federal 
Regulations,  Chapter  m,  as  follows: 

PART  367— [AMENDED] 

1.  The  authority  citation  for  Fart  367 
is  revised  to  read  as  follows: 

AuthoritT:  49  U.S.C  13301  and  14504;  49 
CFR  1.48. 

2.  In  part  367,  in  the  list  below,  for 
each  section  indicated  in  the  left 
column,  remove  the  word  or  words 
indicated  in  the  middle  colunm 
wherever  they  appear  in  the  section, 
and  add  the  words  indicated  in  the  right 
column: 


Section 


367.1(a) 


367.1(b) 


367.1(c) 

367.3(c)  ....................... 

367  4(a)  

367.4(a)  

367.4(b)  inlioductofy  text 

367.4(c)(2)  

367.4(c)(2)  „ 

367.4(c)(3)  

367.4(c)(3)  

367.4(d) 
367.4(d) 

367.4(h)  _„ 

367.4(h)  

367.5(a)  introductory  text 

367.5(b)  

367.6(c)  

Heading  to  Appendix  A  ... 
Heading  to  Appendix  A  ... 


Appendix  A 
Appendix  A 
Appendix  A 


Remove 


The  Commission.  TTte  Interstate  Commerce  Commis- 


49  U.S.C.  10922,  10923,  or  10928 


Commission  _ 

§  1  a23.4(b)(2) 

Commission  

49  U.S.C.  10922  or  10923 

Commission  

Commission  (in  ttiree  places)  

49  CFR  part  1043 

(Commission  . . .„. 

49  CFR  part  1044 

CommissKXi  

49  CFR  part  1043  

Commission's 

49  use.  10521(a) 

§  1 023.4 

9     v£i^-^\\Jf\£f    ••*>•••••»*>•••••*••■■■••••■•••••••••.•■■.»»*■«>••••»••••■•■»«■■■ 
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Operating  under  auttiority  Issued  t>y  the  Interstate  Com- 
merce Commission 

ICC  (14  places)  

49  CFR  part  1043  (two  places) 

Title  49  CFR  1043.2  _ 


Add 


The  Secretary.  The  Secretary  of  Transportation. 


49  U.S.C.  13802. 

Secretary. 

§  367.4(b)(2). 

Secretary. 

49  U.S.C.  13902. 

Secretary. 

Secretary  (in  three  places). 

49  CFR  part  387.  subpart  C. 

Secretary. 

49  CFR  part  366. 

Secretary. 

49  CFR  part  387,  subpart  C. 

Secretary's. 

49  U.S.C.  13501. 

§367.4. 

§367.4(b)(2.) 

§  367.4(c). 

Part  367. 

Registered  with  the  Secretary  of  Transportation. 

FHWA  (14  places). 

49  CFR  part  387.  subpart  C  (two  places). 

49  CFR  387.303. 


PART  368— {AMENDED] 

3.  The  authority  citation  for  part  366 
is  revised  to  read  as  follows: 

AethwHj.  49  U.S.C  13301  and  13902;  49 
CFR  1.48. 

4.  The  heading  of  part  368  is  revised 
to  read  as  follows: 


PART  368— APPLICATIONS  FOR 
CERTIFICATES  OF  REGISTRATION  BY 
FOREIGN  MOTOR  CARRIERS  AND 
FOREIGN  MOTOR  PRIVATE  CARRIERS 
UNDER  49  U.S.C.  13902(c) 

5.  Section  368.1  is  revised  to  read  as 
follows: 

1368.1    ControUing  legisMlon. 

(a)  This  part  governs  applications 
filed  under  49  U.S.C.  13902(c).  Under 
this  section  certain  foreign  motor 
carriers  and  motor  private  carriers  must 


hold  a  certificate  of  registration  to 
provide  certain  interstate  transportation 
services  otherwise  outside  the 
registration  jurisdiction  of  the  Secretary. 
Neither  a  foreign  motor  carrier  nor  a 
foreign  motor  private  carrier  may 
provide  interstate  transportation  of 
property  unless  the  Secretary  has  issued 
the  carrier  a  certificate  of  registration. 
The  service  allowable  under  a  certificate 
of  registration  is  described  in  49  U.S.C. 
13902(c)(4). 

(b)  This  part  applies  only  to  carriers 
of  a  contiguous  foreign  country  with 


respect  to  which  a  moratorium  is  in 
effect  under  49  U.S.C.  13902(c)(4). 

6.  In  §  368.2  paragraphs  (a),  (b)  (1)  and 
(2),  (c)(2)  and  (d)  through  (f)  are  revised 
to  read  as  follows: 

S36&2    Dennitions. 

(a)  The  Act.  The  ICC  Termination  Act 
of  1995. 


(1)  Which  does  not  hold  a  registration 
issued  under  49  U.S.C.  13902(a); 

(2)  Which  is  domiciled  in  any 
contiguous  foreign  country,  or  is  owned 
or  controlled  by  persons  of  any 
contiguous  foreign  country;  and 

•  •        •        •        • 

(c)*  •  • 

(2)  Which  is  owned  or  controlled  by 
persons  of  any  contiguous  foreign 
coimtry;  and 

•  •        •        •        • 

(d)  Exempt  items.  (Commodities 
described  in  detail  at  or  transported 
under  49  U.S.C.  13506(a)  (4),  (5),  (6), 
(11),  (12),  (13),  and  (15). 

(e)  Interstate  transportation. 
Transportation  described  at  49  U.S.C. 
13501,  and  transportation  in  the  United 
States  otherwise  exempt  from  the 
Secretary's  jurisdiction  under  49  U.S.C. 
13506(b)(1). 

(f)  Fit,  wiUing  and  able.  Safety  fitness 

and  proof  of  miniiniiin  finnnrial 

responsibility  as  defined  in  49  U.S.C. 
13902(a). 

•  •        •        •        • 

7.  Section  368.3  is  amended  by 
revising  paragraphs  (a)  and  (c)  and 
removing  paragraph  (d)  to  read  as 
follows: 

§  368.3    Procedures  used  generally. 

(a)  All  applicants  must  file  a 
completed  Form  OP-2.  All  required 
information  must  be  submitted  in 
English  on  the  Form  OP-2.  The 
application  will  be  decided  based  on  the 
submitted  Form  OP-2  and  any 
attachments.  Notice  of  the  autiiority 
sought  will  not  be  published  in  either 
the  Federal  Register  or  the  Federal 
Highway  Administration's  Office  of 
Motor  Carriers  Register.  Protests  or 
comments  will  not  be  allowed.  There 
will  be  no  oral  hearings. 

(c)  Form  OP-2  may  be  obtained  at  any 
of  the  FHWA  Regional  Offices  or  by 
contacting  the  FHWA's  Office  of  Motor 
Carriers  Section  of  Licensing. 

8.  Section  366.5  is  revised  to  read  as 
follows: 

§  368.5    Where  to  send  the  spplicatton. 

The  original  and  one  copy  of  the 
application  shall  be  filed  with  the 


FHWA's  Regional  Office  that  has 
jurisdiction  over  applicant's  point  of 
domicile  (the  instructions  to  the 
application  provide  more  specific 
information),  or  at  such  other  location 
as  the  Secretary  may  designate  in 
special  circumstances.  A  check  or 
money  order  for  the  amount  of  the  filing 
fee  set  forth  at  49  CFR  1002.2(f)(1), 
payable  to  the  Federal  Highway 
Administration's  Office  of  Motor 
Carriers  in  United  States  dollars,  must 
be  submitted. 

9.  Section  368.6  is  amended  by 
revising  the  heading;  by  replacing  the 
word  "(Commission"  wherever  it 
appears  in  this  section  with  "Federal 
Highway  Administration';  by  removing 
paragraph  (c);  by  replacing  the  reference 
"49  CFR  1044"  with  "49  CFR  366"  in 
paragraph  (b)(2);  and  by  revising  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

f36&6    newlewoHhe^pMcallon. 

•  •        •        •        • 

(b)  Compliance  will  be  determined 
solely  on  the  basis  of  the  application 
and  the  safety  fitness  of  the  applicant 
An  employee  review  board  will  decide 
whether  the  authority  sought  falls  under 
the  Act,  and  whether  and  to  what  extent 
the  evidence  warrants  a  grant  of  the 
authority. 

•  •        •        •        • 

10.  Section  368.7  is  revised  to  read  as 
follows: 

A  decision  disposing  of  an 
application  subject  to  this  part  is  a  final 
action  of  the  Federal  Highway 
Administration.  Review  of  such  an 
action  on  appeal  is  governed  by  the 
FHWA's  appml  regulations  in  49  CFR 
Part  386. 

PART  371— [AMENDED] 

11.  The  authcHity  citation  for  part  371 
is  revised  to  read  as  follows: 

AntlMHity:  49  U.S.C  13301  and  13501;  49 
CFR  1.48. 

f  371.1    [Amended] 

12.  Section  371.1  is  amended  by 
correcting  the  reference  "§  1045.2"  to 
read  as  "§371.2". 

13.  In  §  371.3,  paragraph  (a)  is 
amended  by  revising  the  introductory 
paragraph;  paragraph  (a)(2)  is  amended 
by  replacing  the  words  "lead  MC- 
number"  with  the  words  "registration 
number";  and  the  undesignated 
paragraph  after  the  first  sentence  in 
paragraph  (a)(6)  is  removed.  As  revised, 
the  text  of  introductory  paragraph  (a) 
leeds  as  follows: 


1371.3    Records  to  be  kspt  by  brokers. 

(a)  A  broker  shall  keep  a  record  of 
each  transaction.  For  purposes  of  this 
section,  brokers  may  keep  master  lists  of 
consignors  and  the  address  and 
registration  number  of  the  carrier,  rather 
than  repeating  this  information  for  each 
transaction.  "The  record  shall  show: 


1371.7    [Amsndsd] 

14.  Section  371.7  is  amended  by 
replacing  the  word  "license"  with 
"registration". 

1371.10    [Amended] 

15.  Section  371.10  is  amended  by 
replacing  the  words  "a  Commission" 
with  "the  FHWA". 

PART  372— [AMENDED] 

16.  The  authority  citation  for  part  372 
continues  to  read  as  follows: 

Aetkority:  49  U.S.Q  13504  and  13508;  49 
CFR  1.48. 

1372.101    [Amended! 

17.  Section  372.101  is  amended  by 
replacing  the  words  "Part  n  of  the 
Interstate  (Dommerce  Act"  and  "part  n  of 
the  act"  with  "49  U.S.C  subtitie  IV,  part 
B";  and  by  replacing  the  words  "section 
203(b)(9)  of  the  act"  with  "49  U.S.C 
13506(b)". 

1372.103    [Amended] 

18.  Section  372.103  is  amended  by 
replacing  the  words  "section  203(b)(1) 
of  the  act"  with  "49  U.S.C.  13506(a)(1)". 

1372.106    [Removed] 

19.  Section  372.105  is  removed. 

f  372.1  IS    [Amended] 

20.  Section  372.115  is  amended  by 
removing  the  term  "(49  U.S.C 
10526(a)(6))"  from  the  text,  and  by 
replacing  the  words  "49  U.S.C 
10526(a)(6)"  and  "section  10526(a)(6)  of 
the  recodified  Interstate  (Commerce  Act" 
with  "49  U.S.C  13506(a)(6)"  in  the 
section  heading,  in  the  section  text,  and 
in  the  heading  and  Notes  1  and  2  under 
"Administrative  Ruling  No.  133". 

1372.117    [Amended] 

21.  Section  372.117  is  amended  by 
replacing  the  words  "(Commission"  in 
paragraph  (a)  and  "Interstate  (Commerce 
Commission"  in  paragraph  (c)  with 
"Secretary";  by  replacing  the  words 
"section  203(b)(7a)  of  the  Intentate 
(Commerce  Act"  in  paragraph  (d)(1)  with 
"49  U.S.C  13506(a)(8)(A)";  and  by 
replacing  "section  203(b)(7a)  of  the 
Intentate  (Commerce  Act  (49  U.S.C 
303)"  m  paragraphs  (d)(2)  and  (d)(3) 
with  "49  U.S.C.  13506(a)(8)(A)". 


15422  federal  Regigter  /  Vol  62.  No.  62  /  Tuesday.  April  1,  1997  /  Rules  and  RegulaUons 


Federal  Register  /  Vol.  62,  No.  62  /  Tuesday.  April  1,  1997  /  Rules  and  Regulations  15423 


ff  372.201.  372.20S,  372.206,  372.207.  word  or  words  indicated  in  the  middle 

Si?S*  2H1^  •  SHI?"  S2il^  ^i^VZ'  '^o'"™"  wherever  they  appear  in  the 

JSS!:?SS:SIS:5SS;S^:  section  and  add  the  words  indicated  in 

372^1.  and  372J43    [AiummMI  the  right  column: 

22.  In  the  list  below,  for  each  Section 
indicated  in  the  left  column,  remove  the 


Section 


372.201  introductory 

372.203  introductory 

text 
372.205  introductory 

lexL 
372.207  introductory 

tsxL 
372.209  introductory 


372.211  introductory 

tad. 
372.213  introductory 

tad. 
372.215  introductory 

372.217  introductory 


372.219  introductory 
introductory 
introductory 
introductory 
introductory 
introductory 
introductory 


372.221 

372.223 

tact 
372.225 

372.227 
text 

372.229 
texL 

372.231 


372.233  introductory 

text 
372.235  introductory 

tart. 

372^7(a) 

372^7(b) 

372.237(b)  

372241  introductory 

text 

372.243  introductory 
tad. 


Remove 


Section  203(b)(8)  o(  the  Interstate  Commerce  Act  (49  U.S.C.  303(b)(8))  

Section  203(b)(8)  ot  the  Interstate  Commerce  Act  (49  U.S.C.  303(b)(8))  

Section  203(b)(8)  of  ttie  Interstate  Commerce  Act  (49  U.S.C.  303(b)(8))  

Section  203(b)(8)  of  the  Interstate  Commeree  Act  (49  U.S.C.  303(b)(8))  

Section  203(b)(8)  of  the  Interstate  Commerce  Act  (49  U.S.C.  303(b)(8))  

Section  203(b)(8)  of  the  Interstate  Comment  Act  (49  U.S.C.  303(b)(8))  

Section  203(b)(8)  of  the  Interstate  Commerce  Act  (49  U.S.C.  303(b)(8))  

Section  203(b)(8)  of  the  Interstate  Commerce  Act  (49  U.S.C.  303(b)(8))  

Section  203(b)(8)  of  the  Interstate  Commeice  Act  (49  U.S.C.  303(b)(8))  

Section  203(b)(8)  of  the  Interstate  Commerce  Act  (49  U.S.C.  303(b)(8)) 

S 1 048. 1 01  Jt : , 

Section  203(b)(8)  of  the  Interstate  Commerce  Act  (49  U.S.C.  303(b)(8))  

Section  203(b)(8)  of  the  Interstate  Commerce  Act  (49  U.S.C.  303(b)(8))  

Section  203(b)(8)  of  the  Interstate  Commerce  Act  (49  U.S.C.  303(b)(8))  

49  U.S.C.  10526(b)(1)  

Section  49  U.S.C.  10526(b)(1)  of  the  Interstate  Commerce  Act  

Section  10526(b)(1)  of  the  Interstate  Commerce  Act  (49  U.S.C.  10S26(b)(1)) 


Section  49  U.S.C.    10526(b)(1)  of  the  Interstate  Commerce  Act  (49  U.S.C. 

10526(b)(1)). 

Section  10526(b)(1)  of  the  Interstate  Commerce  Act  (49  U.S.C.  10526(b)(1))  

§1048.101  

Section  10526(b)(1)  

Part  II.  Interstate  Commerce  Act.  except  the  provisions  of  section  204  relative  to 
the  qualifications  and  maximum  hours  of  service  of  employees  arxl  safety  of  op- 
eration or  standards  of  equipment 

§1048.101 . 


Add 


49  U.S.C. 

49  U.S.C. 

49  U.S.C. 

49  U.S.C. 

49  U.S.C. 

49  use. 

49  U.S.C. 

49  U.S.C. 

49  U.S.C. 

49  U.S.C. 

§372241. 

49  U.S.C. 

49  U.S.C. 

49  U.S.C. 

49  U.S.C. 

49  U.S.C. 

49  U.S.C. 

49  U.S.C. 

49  use. 
§372241. 
49  U.S.C. 
49  U.S.C. 

§372.241. 


13506(b)(1). 
13506(b)(1). 
13506(b)(1). 
13506(b)(1). 
13506(b)(1). 
13506(b)(1). 
13506(b)(1). 
13506(b)(1). 
13506(b)(1). 
13506(b)(1). 

13506(b)(1). 

13506(b)(1). 

13506(b)(1). 

13506(b)(1). 

13506(b)(1). 

13506(b)(1). 

13506(b)(1). 

13506(b)(1). 

13506(b)(1). 
subtitle  IV.  part  B. 


PART  372— [AMENDED] 

23.  Subpart  C  of  part  372  is  amended 
by  adding  §  372.300  to  read  as  follows: 


§  372.301    Terminal  areas  of  nwtor  carrters 
ar>d  freight  forwarders  at  municipalities 


§372.300    OistancM  and  popuMion  ( 

In  the  application  of  this  subpart, 
distances  and  population  data  shall  be 
determined  in  the  same  manner  as 
provided  in  49  CFR  372.243.  See  also 
definitions  in  49  CFR  372.239. 

24.  Section  372.301  is  revised  to  read 
as  follows: 


The  terminal  area  within  the  meaning 
of  49  U.S.C.  13503  of  any  motor  carrier 
of  property  or  freight  forwarder  subject 
to  49  U.S.C.  subtitle  IV,  part  B  at  any 
municipality  authorized  to  be  served  by 
such  motor  carrier  of  property  or  motor 
carrier  of  passengers  in  the 
transportation  of  express  or  freight 
forwarder,  within  which  transportation 
by  motor  carrier  in  the  performance  of 
transfer,  collection,  or  delivery  services 
may  be  performed  by,  or  for,  such  motor 
carrier  of  property  or  freight  forwarder 
without  compliance  with  the  provisions 


of  49  U.S.C.  subtitle  IV,  part  B  consists 
of  and  includes  all  points  or  places 
which  are: 

(a)  Within  the  commercial  zone,  as 
defined  by  the  Secretary,  of  that 
municipality,  and 

(b)  Not  beyond  the  limits  of  the 
operating  authority  of  such  motor 
carrier  of  property  or  freight  forwarder. 

25.  In  §  372.303  the  introductory 
paragraph  and  paragraph  (a)  are  revised 
to  read  as  follows: 


§372.303    Terminal  areas  of  motor  carriers 
ar>d  freight  forwarders  at  unincorporated 
communities  served. 

The  terminal  areas  within  the 
meaning  of  49  U.S.C.  13503  of  any 
motor  carrier  of  property  or  freight 
forwarder  subject  to  49  U.S.C.  subtitle 
IV,  part  B,  at  any  unincorporated 
community  having  a  post  office  of  the 
same  name  which  is  authorized  to  be 
served  by  such  motor  carrier  of  property 
or  motor  carrier  of  passengers  in  the 
transportation  of  express  or  freight 
forwarder,  within  which  transportation 
by  motor  vehicle  in  the  performance  of 
transfier,  collection,  or  delivery  services 
may  be  performed  by,  or  for,  such  motor 
carrier  of  property  or  freight  forwarder 
without  compliance  with  the  provisions 
of  49  U.S.C.  subtitle  IV,  part  B,  consists 
of: 

(a)  All  points  in  the  United  States 
which  are  located  within  the  limits  of 
the  operating  authority  of  the  motor 
carrier  of  property  or  freight  forwarder 


involved,  and  within  3  miles  of  the  post 
office  at  such  authorized 
unincorporated  point  if  it  has  a 
population  less  than  2,500,  within  4 
miles  if  it  has  a  population  of  2,500  but 
less  than  25,000,  or  within  6  miles  if  it 
has  a  population  of  25,000  or  more; 


PART  373— {AMENDED] 

26.  The  authority  citation  for  part  373 
continues  toTead  as  follows: 

Authority:  49  U.S.C.  13301  and  14706;  49 
CFR  1.48. 

§373.101    [Amertdad] 

27.  Section  373.101  is  amended  by 
removing  the  reference  "49  CFR  part 
1220"  in  the  undesignated  paragraph 
under  (e)  and  replacing  it  with  "49  CFR 
part  379". 

§373.103    [Amertdad] 

28.  Section  373.103  is  amended  by 
replacing  the  words  "49  CFR  part  1220" 


with  "49  CFR  part  379"  in  the 
undesignated  paragraphs  under  (a)(ll) 
and  (b)(ll)  of  the  section. 

§373.105    [Amendad] 

29.  Section  373.105  is  amended  by 
replacing  the  words  "released  rates 
provisions  at  49  U.S.C.  10730"  with 
"provisions  of  49  U.S.C.  14706(c)". 

PART  374— {AMENDED] 

30.  The  authority  citation  for  part  374 
continues  to  read  as  follows: 

Authority:  49  U.S.C  13301  and  14101;  49 

CFR  1.48. 

31.  In  part  374,  Subparts  A,  B,  C,  D, 
and  E,  in  the  list  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
word  or  words  indicated  in  the  middle 
column  wherever  they  appear  in  the 
section,  and  add  the  words  indicated  in 
the  right  colunm: 


Section 


374.101  

374.103 

374.103  Note 
374.103  Note 

374.105 

374.107 

374.107 

374.109 

374.109 , 

374.111  :.,. 

374.111  

374.113(b)  .... 
374201(a)  .... 


374.201(c)  

374.307(c)(1 )  

374.307(c)(1)  

374.307(c)(2)(iv)  

374.307(g)  

374.311(b)  

374.319(a).  (b) 

374.401(a)  

374.401(a)(3) 

374.403(a)  

374.403(b).  under  "Identify 
Your  Baggage". 

374.405 „ 

374.501  , 

374.505(d) 


Remove 


Section  216  of  the  Interstate  Commerce  Act 

Section  216  of  the  Interstate  Commerce  Act 

§  10552  (the  first  time  it  appears) 

§10552 „ 

Section  216  of  the  Interstate  Commerce  Act  

Section  216  of  the  Interstate  Commerce  Act 

Interstate  Commerce  Commission  

Section  216  of  the  Interstate  Commerce  Act 

The  Interstate  Commerce  Act 

Section  216  of  the  interstate  Commerce  Act  

Secretary  of  the  Interstate  Commerce  Commission  

§1055.3 _ 

Subchapter  II  of  chapter  105  of  title  49.  United  States 
Code. 

49  CFR  10542(a)  _ 

Commission  . 

49  CFR  part  1064 

Commission  .„.„ 

49  CFR  1005.5  

The  Commission's  appropriate  Regional  Office(s) 

The  Commission 

49  use.  10521  

§  1 063.4(c)(3)  

Part  II  of  the  Interstate  Commerce  Act 

Under  I.C.C.  regulations  


Part  II  of  the  Interstate  Commerce  Act 

49  U.S.C.  10932(c)  

49  U.S.C.  10922(c)(1)(F)  „ 


Add 


49  U.S.C.  subtitle  IV,  part  B. 

49  U.S.C.  subtitle  IV,  part  B. 

§374.103  (fonnerly  §  10552). 

§374.103. 

49  U.S.C.  subtitle  IV,  part  B. 

49  U.S.C.  subtitle  IV.  part  B. 

Secretary,  U.S.  Department  of  Transportatioa 

49  U.S.C.  subtitle  IV,  part  B. 

49  U.S.C.  subtitle  IV.  part  B. 

49  U.S.C.  subtitle  IV.  part  B. 

Secretary. 

§374.105. 

49  U.S.C.  subtitle  IV,  part  B. 

§374.503  of  this  part 

Secretary. 

sutjpart  D  of  this  part 

Secretary. 

49  CFR  370.9. 

the  FHWA's  Regional  Office(s). 

tfte  Federal  Highway  Administration. 

49  U.S.C.  13501. 

§374.307(c)(3). 

49  U.S.C.  subtitle  IV.  part  B. 

Under  FHWA  regulations. 

49  U.S.C.  subtitle  IV,  part  B. 

49  U.S.C.  13506  [49  U.S.C.  10932(c)]. 

49  U.S.C.  13902(b)(8). 


>i 


PART  376— {AMENDED] 

32.  The  authority  citation  for  part  376 
is  revised  to  read  as  follows: 


Authmity:  49  U.S.C.  13301  and  14102;  49 
CFR  1.48. 

33.  In  part  376.  subparts  A.  B,  C.  D. 
and  E.  in  the  list  below,  for  each  section 
indicated  in  the  left  colunm,  remove  the 


word  or  words  indicated  in  the  middle 
column  wherever  they  appear  in  the 
section,  and  add  the  words  indicated  in 
the  right  column: 


Section 

Remove 

Add 

376.1  introductory  paragraph 

376.1(a)  

376.1(c)  

Holding  permanent  or  temporary  operating  authority 
from  the  Commission. 

Commission  „ 

CoiiHiHsston  

Registered  with  the  Secretary. 

Secretary. 
Secretary. 
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Section 


376.2(a)  

376.11  introductory  para- 
graph. 

376.11(a)  

376.11(c)(1) 

376.12  introductory  para- 
graph. 

376.12(b)  „ 

376.12(c)(3)  . „ 

376.12(c)(4) 

376.12(j)(1)  „ 

376.12(1)  

376.21  introductory  para- 
graph. 

376.21(b)  

376.22(a)  

376.22(c)(2)  

376.22(c)(4) 

376.22(c)(4) 

376.26  

376.31(b)  

376.31(d)(1) 

376.42  


Ranxjve 


Common  or  contract  carrier  under  the  provisions  of  49 
U.S.C.  10921,  10922,  10923,  10928.  10931,  or 
10932. 

§  1 057.31  _ 


§1057.12 

Commission's  requirements  in  part  1058 
§  1057.1 1(a)  


§  1 057.1 1  (b)  „_ 

Commission  „ „ 

49  U.S.C.  11107  

Commission  regulations  under  49  U.S.C.  10927 

§  1057.1 1(c)(2)  ,. 

§  1057.1 1(c)  


Commission  ™ 

§  1057.1 1(c)  _ 

§  1057.1 1(b)  On  two  places)  

§  1057.1 1(b) 

§  1067.1 1(d)  ™ 

§1057.12  (e)  through  (I)  

Hold  certTficates  of  public  convenience  arxl  necessity 
which  authonze  the  transportation. 

Commission's  requirements  in  part  1058 

§1057.22 


Add 


Motor  carrier  under  the  provisions  of  49  U.S.C.  13901 
and  13902. 

§376.31. 

§376.12. 

FHWA's  requirements  in  49  CFR  part  390. 

§376.1 1(a). 

§376. 11(b). 

Secretary. 

49  U.S.C.  14102. 

FHWA  regulations  under  49  U.S.C.  13906. 

§376.1 1(c)(2). 

§376.1 1(c). 

Secretary. 
§376.11(0). 

§376.1 1(b)  (in  two  places). 
§376.1 1(b). 
§376. 11(d). 

§376.12(0)  through  (1). 

Be  registered  with  the  Secretary  to  provide  the  trans- 
portation. 
FHWA's  requirements  in  49  CFR  part  390. 
§376.22. 


PART  377— {AMENDED] 

34.  The  authority  citation  for  part  377 
continues  to  read  as  follows: 


Authority:  49  U.S.C  13101, 13301. 13701- 
13702. 13706.  13707.  and  14101;  49  CFR 
1.48. 

35.  In  part  377,  subparts  A  and  B,  in 
the  list  below,  for  each  section  indicated 


in  the  left  column,  remove  the  word  or 
words  indicated  in  the  middle  column 
wherever  they  appear  in  the  section, 
and  add  the  wordis  indicated  in  the  right 
column: 


Section 

377.101   

377.103  

377.103  

377.105  

377.105  

377.201(a)  

377.205(d)(3) 

377206(e)  

377.211   

377.213 

377.215(a)  

377.215(b)(1) 

377.217  


Remove 


Part  II  of  the  Interstate  Commerce  Act  ...„ 

Part  II  of  the  lnterst£rte  Commerce  Act 

§1052.1  „ 

Ttw  Interstate  Commerce  Act _ 

§1052.1  

Interstate  Commerce  Commission  regulation  by  rail, 

motor,  and  water. 

Within  the  meaning  of  49  U.S.C.  10562(3)  and  (4) 

[renxjve  paragraph  (e)]  „ 

49  CFR  1104.7(a)  

[removed]  _„. 

49  CFR  1056.3(d)  

49  CFR  1056.19  

Interstate   Commerce   Commission   jurisdiction   under 

Subchapters  I.  II,  or  III  of  Chapter  105  of  Title  49, 

Subtitle  IV,  of  the  United  States  Code. 


Add 


49  U.S.C.  13702. 

49  U.S.C.  13702. 

§377.101. 

49  U.S.C.  13702. 

§377.101. 

Federal  Highway  Administration  regulation  by  motor. 


49  CFR  386.32(a). 
[Reserved]. 
49  CFR  375.3(d). 
49  CFR  375.19. 

The  Secretary's  jurisdiction  under  49  U.S.C.  subtitle  IV, 
part  B. 


PART  378— {AMENDED] 

36.  The  authority  citation  for  part  378 
is  revised  to  read  as  follows: 


Antliority:  49  U.S.C.  13321, 14101, 14704, 
and  14705:  49  CFR  1.48. 

37.  In  part  378,  in  the  list  below,  for 
each  section  indicated  in  the  left 
coliunn,  remove  the  word  or  words 


indicated  in  the  middle  column 
wherever  they  appear  in  the  section, 
and  add  the  words  indicated  in  the  right 
column: 


Section 

Remove 

Add 

378.1   _ 

Part  II  or  IV  of  the  Interstate  Commerce  Act 

49  U.S.C.  s«ihtitle  IV,  part  B. 
49  U.S.C.  subtitle  iV,  part  B. 
49  use.  14704(b). 
Part  375 

378.2(a)  

Part  II  or  IV  of  the  Interstate  Commerce  Act 

378.2(b)  

378.2(d)  

Section  11705(b)(1)  of  the  Interstate  Corranerce  Act 

Part  1056  

378.2(d)  

378.4(a)  . 

378.4(d)  ..._ 

378.5(a)  „ 

This  Ck)mmission  

§  1 008.8 

§  1008.5(0 - 

§  1 008.6 

The  United  States  Department  of  Transportation's  Sur- 
face Transportation  Board. 
§378.8. 
§378.5(0. 
§378.6. 

Section 

Renwve 

Add 

378.5(b) 

§  1 0085 

§10088 

§378.9. 
§378.8. 
§378.7. 

378.5(c)  

378.6  

§  1 008.7 „ 
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DEPARTMENT  OF  COMMERCE 

50  CFR  Part  648 

National  Oceanic  and  Atmospheric 
Administration 

[Doctet  No.  970324064-7064-01;  LD. 
0219978] 

RtN0648-AJ32 

nsheries  of  the  Northeastsm  United 
States;  Northeast  Multispecies 
Hshery;  Framework  Adjustment  23 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  measures  contained  in 
Framework  Adjustment  23  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  This  rule 
closes  Federal  waters  at  the  times 
specified  to  vessels  fishing  with  sink 
gillnet  gear  and  other  gillnet  gear 
capable  of  catching  multispecies,  with 
the  exception  of  single  pelagic  gillnets, 
in  parts  of  the  following  right  whale 
critical  habitat  areas:  Cape  Ckxl  Bay  from 
March  27, 1997  through  May  15. 1997. 
and  from  January  1  through  May  15  in 
subsequent  years;  and  the  Great  South 
Channel  from  April  1  through  June  30, 
annually.  The  intent  of  this  action  is  to 
restrict  multispecies  fishing  activities 
that  have  been  determined  to  jeopardize 
the  continued  existence  of  the  northern 
right  whale. 

EFFECTIVE  DATE:  March  27, 1997. 
ADDRESSES:  Copies  of  Amendment  7  to 
the  FMP,  its  regulatory  impact  review 
(RIR)  and  the  final  regulatory  flexibility 
analysis  (FRFA)  contained  with  the  RIR, 
and  its  final  supplemental 
environmental  impact  statement,  are 
available  upon  request  from  Paul 
Howard,  Executive  Director,  New 
England  Fishery  Management  Coimcil 
(Council),  5  Broadway,  Saugus,  MA 
01906-1097.  Framework  Adjustment  23 
documents,  the  marine  mammal  stock 
assessment  report,  and  biological 
opinions  are  available  from  Andrew  A. 
Rosenberg,  Ph.D,  Regional 
Administrator,  Nbrtheast  Region.  NMFS 


(Regional  Administrator),  One 
Blackburn  Drive,  Gloucester.  MA 
01930-2298. 

FOR  FURTHER  INFORMATION  CONTACT:  Lt 
Dan  Morris  (NOAA  Ck>rps),  Resoiuce 
Conservation  Officer,  NMFS.  Northeast 
Region.  Habitat  and  Protected  Resoiuces 
Division,  508-281-9388. 

SUPPLEMENTARY  INFORMATION: 

Background 

Several  marine  species  listed  as 
threatened  or  endangered  under  the 
Endangered  Species  Act  (ESA)  occur 
regularly  in  waters  covered  by  the  FMP. 
The  NMFS,  the  agency  responsible  for 
implementation  of  the  FMP,  is  required 
by  section  7  of  the  ESA  to  consider  what 
impacts  fishing  activities  governed  by 
the  FMP  and  its  implementing 
regulations  may  have  on  ESA-listed 
species.  As  a  result  of  this  deliberative 
process,  NMFS  issued  a  biological 
opinion '  on  December  13, 1996, 
concluding  that  the  fishing  activities 
governed  by  the  FMP  and  its 
implementing  regulations  are  likely  to 
jeopardize  the  continued  existence  of 
the  northern  right  whale  [Eubalaena 
glacialis). 

The  northern  right  whale  is  the  most 
endangered  large  whale  species  in  the 
Northwest  Atlantic  Ocean.  The  1995 
Stock  Assessment  Report  (Blaylock  et 
al..  1995)  prepared  by  NMFS  pursuant 
to  the  1994  Marine  Mammal  Protection 
Act  amendments  reference  the  1992 
estimate  of  295  (Knowlton  et  al.,  1994) 
as  the  ciurent  minimum  population 
estimate  for  the  northern  right  whale. 
•     The  Potential  Biological  Removal 
(PBR)  level  is  the  maximum  number  of 
animals,  not  including  natural 
mortalities,  that  may  be  removed  from  a 
marine  mammal  stock  while  allowing 
the  stock  to  reach  and  or  sustain  its 
optimum  sustainable  population  level. 
The  PBR  level  for  right  whales  is 
currently  set  at  0.4  individuals  per  year, 
or  two  human-induced  whale 
mortalities  or  serious  injuries  every  5 
years  (Blaylock  et  al.,  1995).  Based  on  a 
minimum  estimate  of  known  serious 
injuries  or  mortalities,  the  current  PBR 
level  has  been  exceeded  in  20  of  the 


■  See  National  Marine  Fisheries  Service  Biological 
Opinion,  issued  on  November  30.  1993,  relating  to 
Amendment  S  of  the  Multisp>ecies  FMP,  for  a 
discussion  of  the  abundance,  distribution,  and  Ufo 
history  of  right  whales,  along  with  a  discussion  of 
{(ctors  contributing  to  the  mortality  of  right  whales, 
including  entanglements  with  sink  gillnet  gear  and 
other  gillnet  gear  capable  of  catching  multispecies. 


past  27  years.  This  level  of  interaction 
is  based  on  actual  reported  niunbers, 
rathw  than  an  estimate  based  on 
extrapolations  to  total  shipping  and 
fishing  effort. 

Durmg  January  and  February  of  1996, 
an  unprecedented  number  of  right 
whale  deaths  (six  or  seven)  was  reported 
from  the  Southeast  right  whale  critical 
habitat/calving  groimds  off  (Georgia  and 
Florida.  Because  the  northern  ri^t 
whale  population  is  so  small  and  its 
reproductive  rate  so  low.  anthropogenic 
impacts,  such  as  ship  strikes  and  fishery 
entanglements,  inhibit  the  species' 
recovery  and  may  jeopardize  the 
population's  continued  existence.  A 
report  on  these  mortahties  was 
presented  by  the  Right  Whale  Research 
Group  of  the  New  England  Aquarium  to 
the  New  England  and  Southeast  Right 
and  Hiunpback  Whale  Recovery  Plan 
Implementation  Teams  along  with 
information  frt>m  1995  and  1996  on 
levels  of  known  and  estimated  right 
whale  mortality.  This  information 
reflected  a  possible  change  in  the  status 
of  the  species,  as  measiued  by  the 
environmental  baseline  upon  which  all 
previous  section  7  consultations  had 
been  conducted.  Based  on  this  new 
information,  NMFS  reinitiated 
consultation  on  the  FMP  on  October  29. 
1996. 

The  multispecies  fishery  includes  the 
use  of  sink  gillnets,  a  gear  type  that  is 
known  to  cause  serious  injury  to  right 
whales.  Approximately  15  right  whale 
entanglements  in  gillnet  gear  were 
recorded  between  1970  and  1996: 
approximately  13  were  sighted  in 
Massachusetts,  the  Oeat  South 
C^haimel,  the  Bay  of  Fundy,  and  the  Gulf 
of  Maine  combined;  and  5  were 
identified  as  monofilament  or  sink 
gillnet  gear.  Given  the  historical  record 
of  right  whale  entanglements  in  gillnet 
gear,  the  level  of  observed  right  whale 
mortalities  over  the  past  18  months  from 
all  sources  (including  ship  strikes, 
fishery  interactions  and  natural  causes), 
and  the  imcertainties  about  the  status  of 
the  population  and  its  rate  of  recovery. 
NMFS,  on  December  13,  1996, 
concluded  that  the  current  and 
proposed  fishing  activities  carried  out 
under  the  FMP  are  likely  to  jeopardize 
the  continued  existence  of  the  northern 
ri^t  whale. 

When  NMFS  concludes  that  a  Federal 
action  is  likely  to  jeopardize  the 
continued  existence  of  a  species,  the 
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agency  is  required  to  recominend 
reasonable  and  prudent  altemativeCs)  to 
the  action  which,  when  implemented, 
would  remove  the  threat  of  jeopardy  to 
the  species  in  question.  The  reasonable 
and  prudent  alternative  in  the 
Multispecies  FMP  Biological  Opinion 
[December  13,  1906)  includes  the 
requiiement  that  NMFS  request  the 
Council  to  accomplish  a  framework 
adjustment  action  to  close  most  of  the 
Great  South  Channel  right  whale  critical 
habitat  to  sink  gillnet  gear  and  other 
giUnet  gear  capable  of  catching 
multispecies,  with  the  exception  of 
single  pelagic  gillnets,  used  in  the  bait 
fishery,  during  the  period  of  peak  right 
whale  abundance.  NMFS  made  this 
request  to  the  Council  at  the  December 
11-12, 1996,  meeting  in  order  to  allow 
the  action  to  be  completed  under  the 
framework  adjustment  process  prior  to 
April  1. 1997.  the  deadline  required  by 
the  biological  opinion. 

Concurrently,  the  Commonwealth  of 
Meeeachuaetts  has  prohibited  gillnets 
from  the  designated  right  whale  critical 
habitat  in  Cape  Cod  Bay  within  State 
waters  from  January  1  through  May  15. 
As  a  portion  of  the  Cape  Cod  Bay 
Critical  Habitat  lies  in  Federal  waters, 
NMFS  has  requested  that  the  Council 
act  to  implement  restrictions  consistent 
with  the  State's  in  that  Federal  area,  as 
well. 

Implemented  fully  and  in  a  timely 
mannw,  this  measure  will  directly 
reduce  the  likelihood  of  right  whale 
entanglements  in  sink  gillnet  gear  and 
other  gillnet  gear  capable  of  catching 
multispecies.  The  exception  for  single 
pelagic  gillnets  (sometimes  referred  to 
as  a  small-mesh  pelagic  net  or  baitnet  by 
participMmts  in  the  fishery)  provides  for 
the  use  of  this  gear  to  harvest  bait  for  the 
tuna  and  lobster  fisheries.  Framework 
Adjustment  16  to  the  FMP  (62  FR  9377, 
March  3,  1997)  referred  to  these  single 
pelagic  nets  as  small-mesh  pelagic 
gillnets,  not  longer  than  300  ft  (91.44  m) 
and  not  more  than  6  ft  (1.83  m)  deep, 
with  a  maximum  mesh  size  of  3  inches 
(7.62  cm),  and  requires  that  the  net  be 
attached  to  the  boat  and  fished  in  the 
upper  two-thirds  of  the  water  coliunn. 
These  small  nets  are  constantly 
monitored  and  should  pose  little  risk  of 
entanglement  to  right  whales.  If  a  whale 
should  become  entangled  in  a  legally 
deployed  baitnet.  disentanglement 
efforts  should  begin  immediately  to 
minimize  the  threat  of  the  whale 
becoming  injiued  seriously  or  killed. 
Accordingly,  these  final  regulations  are 
applicable  to  all  sink  gillnets  and  other 
gillnet  gear  capable  of  catching 
multispecies,  except  for  single  pelagic 
gillneU  as  described  in  §648.81(f)(2)(ii). 
In  addition,  gillnet  gear  modifications 


may  be  developed  that  would  minimize 
the  risk  of  whale  entanglement  and/or 
minimize  the  chances  that  an 
entanglement  will  result  in  the  serious 
injury  or  mortality  of  a  whale.  If  such 
gear  modifications  are  determined  to 
represent  an  acceptable  risk,  the 
Regional  Administrator  may  authorize 
an  experimental  fishery  in  the  time/area 
closures  under  this  action.  Since  the 
northern  right  whale  is  an  endangered 
species,  the  efficacy  of  proposed  gear 
modifications  cannot  be  directly  tested. 
Therefore,  before  implementation 
through  an  experimental  fishery, 
proposed  gear  modifications  must  be 
subjected  to  rigorous  technical  review 
for  practicability  and  potential 
effisctiveness.  The  process  by  which 
proposed  gear  modifications  will 
undergo  technical  review  for  potential 
effectiveness  and  practicabili^  is  as 
follows: 

•  Ideas  for  gear  modifications  will  be 
sought  from  the  fishing  industry,  gear 
specialists,  the  academic  community, 
and  conservation  organizations. 

•  Gear  modification  prop>osals  will  be 
reviewed  and  refined  by  the  Gear 
Modification  Development  Group. 
Among  others,  the  Group  will  include  a 
core  of  engineers  or  other  specialists 
who  can  provide  detailed  technical 
review  of  proposals. 

•  The  Gear  Modification  Development 
Group  will  forward  acceptable 
proposals  to  the  Council's  Marine 
Mammal  Committee  and/or  responsible 
fisheries  committee  for  its 
consideration. 

•  The  Committee(s)  will  report  to  the 
full  Council,  and  the  Council  will 
recommend  to  the  NMFS  Regional 
Administrator  what  gear  modifications 
should  be  implemented  as  an 
experimental  fishery  in  the  closed  areas. 
The  Regional  Administrator  will  decide 
within  60  days  whether  to  authorize  the ' 
experimental  fishery  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

The  Council  is  making  this 
adjustment  to  the  regulations  under  the 
framework  abbreviated  rulemaking 
procedure  codified  at  50  CFR  part  648, 
subpart  F.  This  procedure  requires  the 
Coimcil,  when  making  specifically 
allowed  adjustments  to  the  FMP.  to 
develop  and  analyze  the  actions  over 
the  span  of  at  least  two  Council 
meetings.  The  Council  must  provide  the 
public  with  advance  notice  of  both  the 
proposals  and  the  analysis,  and 
opportimity  to  comment  on  them  prior 
to  and  at  a  second  Coimcil  meeting. 
Upon  review  of  the  analysis  and  public 
comment,  the  Council  may  recommend 
to  the  Regional  Administrator  that  the 
measures  be  published  as  a  final  rule,  if 


certain  conditions  are  met.  The  Regional 
Administrator  may  publish  the 
measures  as  a  final  rule,  or  as  a 
proposed  rule  if  additional  public 
comment  is  needed. 

Adherence  to  Framework  Procedure 
Requirements 

The  Council  considered  the  public 
comments  prior  to  "laUng  its 
recommendation  to  the  Regional 
Administrator  under  the  provisions  for 
abbreviated  rulemaking  in  this  FMP. 
The  Council  requested  publication  of 
these  management  measures  as  a  final 
rule  after  considering  the  required 
factors  stipulated  under  the  framework 
measures  in  the  FMP,  50  CFR  648.90. 
and  has  provided  supporting  analyses 
for  each  foctor  considered.  NMFS 
concurs  with  the  Council's  analysis. 

Comments  and  Responses 

NMFS  requested  that  the  Council 
initiate  action  on  Framework 
Adjustment  23  at  its  meeting  on 
December  11-12.  1996.  The  proposed 
action  was  discussed  by  the  Council  at 
that  meeting  and  both  the  Council  and 
the  public  had  the  opportimity  to 
comment  at  the  next  two  Council 
meetings  (the  minimum  required  under 
the  FMP  framework  adjustment 
process).  The  first  meeting  was  held  on 
January  16, 1997,  and  the  second 
meeting  took  place  on  January  29-30, 
1997.  Both  Council  meetings  were  held 
in  Dan  vers,  MA.  Dociunents 
summarizing  the  Council's  proposed 
action,  the  biological  analyses  upon 
which  this  decision  was  based  and 
potential  economic  impacts  were 
available  for  public  review  5  days  prior 
to  the  second  meeting  as  required  under 
the  fiamework  adjustment  process. 
Written  conunents  were  accepted 
through  January  30,  1997.  Comments  on 
the  Council's  proposal  were  received 
from  a  Council  member,  the 
International  Wildlife  Coalition  and 
Massachusetts  Gillnetters  Association. 

Comment  1 :  NMFS,  in  several  forums 
and  documents,  has  stated  that  fishery 
entanglements  are  the  known  cause  of  a 
relatively  small  portion  of  the  observed 
right  whale  mortalities  and  that 
entanglement  in  sink  gillnet  gear  from  a 
U.S.  fisher  has  never  been  identified  as 
cause  of  a  right  whale's  death. 

Response:  Of  the  41  right  whale 
mortalities  observed  since  1970  (New 
England  Aquarium,  unpublished  data). 
2  have  been  attributed  to  fishery 
entanglements  and  14  have  been 
attributed  to  ship  strikes.  The  remainder 
of  the  mortalities  are  from  unknown  or 
natiual  causes.  Since  1970.  there  was  a 
total  of  approximately  31  records  of 
right  whale  entanglements  in  all  types 
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of  conunercial  fishing  gear  that  did  not 
result  in  immediate  mortality  (NMFS. 
unpublished  data).  Although  the  gear 
type  often  cannot  be  attributed  to  a 
specific  fishery,  gear  types  that  have 
been  identified  include  a  weir,  traps, 
several  types  of  nets,  and  pot/trap  gear. 
As  the  gear  is  often  unmarked  and  the 
entangled  whales  can  carry  it  for 
hundreds  of  miles,  the  country  of  origin 
cannot  always  be  determined. 

Furthermore,  entanglement  in  sink 
gillnet  gear  has  been  documented  in 
Canadian  waters.  Because  this  same  gear 
type  is  used  by  U.S.  fishers  in  right 
whale  high-use  areas,  tl^ere  is  a 
potential  for  entanglement  in  U.S. 
gillnet  gear. 

Comment  2:  Ship  strikes  are  a  far 
greater  source  of  mortality,  yet  the  U.S. 
sink  gillnet  fishery  is  held  responsible 
and  restricted  to  reduce  mortalities. 
Gillnetters  have  been  singled  out  as  the 
single  culprit  of  a  multi-&ceted 
problem.  Such  an  approach  is  illogical, 
unconscionable,  and  probably 
ineffective. 

Response:  Recovery  of  the  right  whale 
population  is  a  multi-faceted  problem 
involving  the  many  water-borne 
activities  that  may  affect  the  whales.  It 
is  certain  that  ship  strikes  present  a 
significant  threat  to  right  whales.  NMFS 
is  aggressively  working  with  the 
shipping  community  on  the  problem.  A 
sighting  and  reporting  network  has  been 
established  to  warn  vessel  traffic  of  the 
presence  of  whales  in  high  use  areas. 
Other  outreach  programs  are  being 
developed;  for  example,  NMFS  is 
helping  to  support  a  workshop  on  the 
problem  for  all  components  of  the 
shipping  industry.  'The  Commonwealth 
of  Massachusetts,  U.S.  Navy.  U.S.  Coast 
Guard,  NMFS,  and  the  Center  for 
Coastal  Studies  have  provided  resources 
for  sighting  and  outreach  efforts.  Also, 
NMFS  recenUy  issued  an  interim  final 
rule  that  prohibits  vessels  from 
approaching  right  whales  to  within  500 
yd  (460  m)  (62  FR  6729,  February  13. 
1997). 

As  noted  above,  right  whales  are 
known  to  have  become  entangled  in 
gear  types  other  than  multispecies 
gillnet  gear.  Under  separate  authority, 
NMFS  intends  to  place  restrictions  on 
the  lobster  trap/pot  fishery  (along  with 
provisions  for  experimental  fisheries 
with  approved  gear  modifications) 
similar  to  those  imposed  on  the 
multispecies  gillnet  fishery  by  this 
action.  NMFS  is  not  considering  the 
impacts  of  the  sink  gillnet  fishery  in 
isolation,  but  in  combination  with 
impacts  of  other  activities. 

Comment  3:  The  proposed  action 
cdlows  fishing  to  continue  in  the  portion 
of  the  designated  Great  South  Channel 


Critical  Habitat  to  the  west  of  LORAN  C 
13710.  While  this  regulation  may  limit 
the  potential  for  increased  interaction 
between  right  whales  and  gillnets 
within  the  critical  habitat,  the  current 
lack  of  fishery  activity  within  the  time 
and  area  of  the  propoised  action  results 
in  littie  or  no  reduction  in  the  potential 
for  entanglement  Therefore,  the 
proposed  action  is  unlikely  to  meet  its 
objective.  The  entire  critical  habitat 
should  be  closed  bom  April  through 
June  of  each  year. 

Response:  Of  all  the  right  whale 
sightings  in  the  Great  South  Channel 
Critical  Habitat  from  April  through  Jime, 
97  percent  have  been  in  the  area  to  the 
east  of  LORAN  C  13710  (Dr.  James  Hain, 
NEFSC.  report  to  the  Large  Whale  Take 
Reduction  Team).  This  action  removes 
sink  gillnets  and  other  gillnet  gear 
capable  of  catching  multispecies 
finfishes,  with  the  exception  of  a  single 
pelagic  gillnet  (as  described  in 
§  648.81(fK2)(ii)),  from  this  area  and 
accordingly,  could  reduce  the  likelihood 
of  a  right  whale  becoming  entangled  in 
a  gillnet  in  the  critical  habitat  area  by  97 
percent.  Arguably,  the  closiuv  of  the 
entire  critical  habitat  area  would  affisct 
more  fishers  more  significantiy  than  the 
proposed  action  and  may  provide 
considerable  incentive  for  the  industry 
to  develop  and  operationally  test  a  range 
of  methods  and  gear  modifications.  On 
the  other  hand,  the  broader  closure 
would  not  offer  any  significant 
additional  risk  reduction  while 
impacting  a  significantiy  larger  number 
of  fishing  vessels  that  utilize  the 
western  portion  of  the  critical  habitat 
area  in  the  spring. 

Comment  4:  Under  the  action, 
experimental  fisheries  may  be 
authorized  in  the  closed  areas  if  gear 
modifications  are  developed  that  would 
reduce  the  risks  of  entanglement  and/or 
minimize  the  injurious  effect  of 
potential  entanglements.  To  ensiue 
timely  and  consistent  review  of 
proposed  gear  modifications,  NMFS 
needs  to  establish  a  technical  review 
process. 

Response:  NMFS  has  developed  a 
process  for  review  and  development  of 
gear  modifications  that  would 
potentially  minimize  the  risks  of  right 
whale  entanglements.  The  process 
would  establish  first  a  Gear 
Modification  Development  Group, 
consisting  of  a  core  of  engineers  and 
gear  specialists,  which  would  solicit, 
review  for  potential  effectiveness  and 
practicability,  and  provide  technical 
advice  on  gear  modification  proposals 
from  the  fishing  industry,  academic 
community,  conservation  organizations, 
and  the  general  public.  Next,  under  the 
process,  the  Gear  Modification 


Development  Group  would  report  its 
findings  to  the  Marine  Mammal 
Committee  and/ or  Responsible  Fishwies 
Committee  of  the  Council  for  their 
consideration.  The  Committees  would 
then  report  to  the  full  Council,  and  the 
Council  would  recommend  to  the 
Regional  Administrator  what  acceptable 
gear  modifications  should  be 
implemented  as  an  experimental  fishery 
or  other  appropriate  measures  in  the 
closed  areas. 

Comment  5:  NMFS  should  initiate 
and/or  finance  the  development  of  gear 
modifications. 

Response:  The  finAnring  of  gear 
development  is  being  considered  by 
NMFS.  Presentiy,  no  funds  are 
earmarked  for  this  purpose. 

Qaasification 

Because  prior  notice  and  opportuiuty 
for  comment  are  not  required  for  this 
regulation  by  5  U.S.C.  553  or  by  any 
other  law,  under  5  U.S.C.  603  and  604, 
preparation  of  an  initial  or  final 
regulatory  flexibility  analysis  is  not 
required  by  the  Regulatory  Flexibility 
Act  and  none  has  been  prepared. 

This  final  riile  has  been  aetermined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  finds  there  is 
good  cause  to  waive  prior  notice  and 
opportunity  for  public  comment  under 
5  U.S.C.  553(b)(B)  of  the  Administiative 
Procedure  Act  (APA).  Public  meetings 
held  by  the  Council  to  discuss  the 
management  measures  implemented  by 
this  rule  provided  adequate  prior  notice 
and  an  opportunity  for  public  comment 
to  be  heard  and  considered.  The  AA 
finds  that  under  5  U.S.C  553(d),  the 
need  to  have  this  regulation  in  place  by 
April  1, 1997,  is  good  cause  to  waive  the 
30-day  delay  in  effectiveness  of  this 
regulation  Delay  of  implementation  of 
this  regulation  beyond  April  1,  1997. 
would  likely  jeopardize  the  continued 
existence  of  northern  right  whales. 

List  of  Snbjada  in  50  CFR  Part  64t 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  Much  26, 1997. 
EeUaad  A.  SchaiHtwii. 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
to  read  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATtS 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Aotkorily:  16  U.S.C.  1801  et  tag. 
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2.  Section  648.14(a)(89)  is  revised  to 
read  as  follows: 

fM&14    ProMbitions. 

(a)*  •  * 

(89)  Fail  to  remove,  use,  set,  haul 
back,  fish  with,  or  possess  on  board  a 
vessel,  unless  stowed  in  accordance 
with  §  648.81(e)(4),  sink  giiinet  gear  and 
other  gillnet  gear  capable  of  catching 
multispecies,  with  the  exception  of 
single  pelagic  gillnets  (as  described  in 
§648.81(f)(2)(ii)),  in  the  areas  and  for 
the  times  specified  in  §  648.87  (a)  and 
(b).  except  as  provided  in 
§§648.81(f)(2)(ii)  and  648.87  (a)  and  (b). 
or  unless  otherwise  authorized  in 
writing  by  the  Regional  Director. 
•        *        •        •        • 

3.  Section  648.87  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  and  paragraph  (b)  to  read 
as  follows: 

f64aJ7    GHIna!  requtremiHa  to  raduca  or 


(a)  Areas  closed  to  gillnet  gear 
capable  of  catching  multispecies  to 
'  reduce  haibor  porpoise  takes.  Sections 
648.81  (f)  through  (h)  set  forth  closed 
area  restrictions  to  reduce  the  take  of 
harbor  porpoise  consistent  with  the 
harbor  porpoise  mortality  reduction 
goals.  Fiulher,  all  persons  owning  or 
operating  vessels  in  the  KK7.  portion  of 
the  areas  and  times  specified  in 
paragraphs  (a)  (1)  and  (2)  of  this  section 
must  remove  all  of  their  sink  gillnet  gear 
and  other  gillnet  gear  capable  of 
catching  multispecies,  with  the 
exception  of  single  pelagic  gillnets  (as 
described  in  §648.81(f)(2)(ii)).  and  may 
not  use,  set,  haul  back,  fish  with,  or 
possess  on  board,  unless  stowed  in 
accordance  with  the  requirements  of 
§  648.81(e)(4),  sink  gillnet  gear  or  other 
gillnet  gear  capable  of  catching 
multispecies,  Mrith  the  exception  of 
single  pelagic  gillnet  gear  (as  described 
in  §648.81(f)(2)(ii))  in  the  EEZ  porUon 
of  the  areas  and  for  the  times  specified 
in  paragraphs  (a)  (1)  and  (2)  of  this 
section.  Also,  all  persons  owning  or 
operating  vessels  issued  a  limited  access 
multispecies  permit  must  remove  all  of 
their  sink  gillnet  gear  and  other  gillnet 
gear  capable  of  catching  multisp>ecies, 
with  the  exception  of  single  pelagic 
gillnets  (as  described  in 
$648.81(f)(2)(ii)),  from  the  areas  and  for 
the  times  specified  in  paragraphs  (a)  (1) 
and  (2)  of  this  section,  and,  may  not  use, 
set,  haul  back,  fish  with,  or  possess  on 
board,  unless  stowed  in  accordance 
with  the  requirements  of  §  648.81(e)(4), 


sink  gillnets  or  other  gillnet  gear  capable 
of  catching  multispecies,  with  the 
exception  of  single  pelagic  gillnets  (as 
described  in  §  648.81(f)(2)(ii))  in  the 
areas  and  for  the  times  specified  in 
paragraphs  (a)  (1)  and  (2)  of  this  section. 

(1)  Mid-coast  Closure  Area,  (i)  From 
March  25  through  April  25  and  from 
September  15  through  December  31  of 
each  fishing  year,  the  restrictions  and 
requirements  specified  in  paragraph  (a) 
of  this  section  apply  to  the  Mid-coast 
Closure  Area,  as  defined  under 

§  648.81(g)(1),  except  as  provided  in 
paragraph  (a)(l)(ii)  of  this  section. 

(ii)  Vessels  subject  to  the  restrictions 
and  regulations  specified  in  paragraph 
(a)  of  this  section  may  fish  in  the  Mid- 
coast  Closure  Area,  as  defined  under 
§  648.81(g)(1),  bom  November  1  through 
December  31  of  each  fishing  year, 
provided  that  an  acoustic  deterrent 
device  ("pinger")  is  attached  at  the  end 
of  each  string  of  nets  and  at  the  bridle 
of  every  net  within  a  string  of  nets,  and 
is  maintained  as  operational  and 
functioning.  Each  pinger,  when 
inunersed  in  water,  must  broadcast  a 
lOkHz  +/  -  2kHz  sound  at  132  dB  +/ 
-4dB  re  1  micropascal  at  1  m.  This 
sound  must  last  300  milliseconds  and 
repeat  every  4  seconds. 

(2)  Cape  Cod  South  Closure  Area. 
From  March  1  through  March  30  of  each 
fishing  year,  the  restrictions  and 
requirements  specified  in  paragraph  (a) 
of  this  section  apply  to  the  Cape  Cod 
South  Closure  Area  (copies  of  a  chart 
depicting  this  area  are  available  from 
the  Regional  Director  upon  request), 
which  is  the  area  bounded  by  straight 
lines  connecting  the  following  points  in 
the  order  stated. 

Cape  Cod  South  Closure  Area 


Point 


CCS1  .._.. 

CCS2 

CCS3 

CCS4 


N.  Latitude 


(')  

40*40' N 
40*40' N 

an 


W.  Lon- 
gitude 


71*46' W 
71*45' W 
70*30' W 
70r30'W 


'  Rt  Shofeline. 
2  MA  Shoreline. 


(b)  Arras  closed  to  gillnet  gear 
capable  of  catching  multispecies  to 
prevent  right  whale  takes.  All  persons 
owning  or  operating  vessels  must 
remove  all  of  their  sink  gillnet  gear  and 
gillnet  gear  capable  of  catching 
multispecies,  with  the  exception  of 
single  pelagic  gillnets  (as  described  in 
§  648.81(f)(2)(U)).  from  the  EEZ  portion 
of  the  areas  and  for  the  times  specified 


in  (b)  (1)  and  (2)  of  this  section,  and  may 
not  use,  set,  haul  back,  fish  with,  or 
possess  on  board,  unless  stowed  in 
accordance  with  the  requirements  of 
§  648.81(e)(4).  sink  gillnet  gear  or  gillnet 
gear  capable  of  catching  multispecies, 
with  the  exception  of  single  pelagic 
gillnet  gear  (as  described  in 
§648.81(f)(2)(ii))  in  the  EEZ  portion  of 
the  areas  and  for  the  times  specified  in 
paragraphs  (b)  (1)  and  (2)  of  this  section. 

(1)  Cape  Cod  Bay  Critical  Habitat 
Closure  Area.  From  March  27,  1997 
through  May  15,  1997  and  from  January 
1  through  May  15  of  each  subsequent 
year,  the  restrictions  and  requirements 
specified  in  paragraph  (b)  of  this  section 
apply  to  the  Cape  Cod  Bay  Critical 
Habitat  Closure  Area  (copies  of  a  chart 
depicting  this  area  are  available  bom 
the  Regional  Director  upon  request), 
which  is  the  area  bouinded  by  straight 
lines  cormecting  the  following  points  in 
the  order  stated. 

Cape  Cod  Bay  Critical  Habitat 
Closure  area 


Point 


CCB1  .. 
CCB2  .. 
CCB3  . 

Then 


N.  Latitude 


42*1?  N 

42*12'  N  

42^)8'  N 

westerly    along 


W.  Longitude 


the 


70*30' W 
70*15' W 
70*12.4'  W 
3    NM    state 


boundary  to 

CXB4  ....  I  42*08'  N I  70*3^  W 

Then  due  north  to  CCB1 . 

(2)  Great  South  Channel  Critical 
Habitat  Closure  Area.  From  April  1 
through  Jvme  30  of  each  year,  the 
restrictions  and  requirements  specified 
in  paragraph  (b)  of  this  section  apply  to 
the  Great  South  Channel  Critical  Habitat 
Closure  Area  (copies  of  a  chart  depicting 
this  area  are  available  bom  the  Regional 
Director  upon  request),  which  is  the 
area  bounded  by  straight  lines 
connecting  the  following  points  in  the 
order  stated. 

Great  South  Channel  Critical 
Habitat  Closure  Area 


Point 

N.  Latitude 

W.  Longitude 

GSC1  .... 

41*02.2'  N 

69*02'W 

GSC2  .... 
GSC3  .... 
GSC4  .... 

41*43.5'  N 

42*10'  N 

41*38'  N 

69*36.3' W 
68*31' W 
68*13' W 

IFR  Doc.  97-8234  Filed  3-27-97;  4:41  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  put)lic  of  the  proposed 
issiiSuKe  of  rules  arxj  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-257-AD] 

RiN  2120-AA64 

Airworthiness  Directives;  Lockheed 
Model  L-1 01 1-385  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all 
Lockheed  Model  L-1011-385  series 
airplanes,  that  currently  requires 
various  types  of  inspections  to  detect 
fatigue  cracking  of  certain  areas  of  the 
rear  spar  caps,  web,  skin,  and  certain 
fastener  holes;  and  repair  or 
modification,  if  necessary.  This  action 
would  reduce  the  repetitive  inspection 
interval  for  all  of  the  currently  required 
inspections,  except  for  the  x-ray 
inspections.  It  also  would  revise  the 
terminating  modification  provision  for 
some  airplanes.  This  proposal  is 
prompted  by  reports  of  cracks  found 
during  the  currently-required 
inspections,  which  had  progressed  to 
lengths  greater  than  predicted.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  that  fatigue 
cracking  is  detected  and  corrected  in  a 
timely  manner  before  it  can  lead  to 
rupture  of  the  rear  spar,  extensive 
damage  to  the  wing,  and  spillage  of  fuel. 
DATES:  Comments  must  be  received  by 
May  9, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
257-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  bom 
Lockheed  Aeronautical  Systems 
Support  Company,  Field  Support 
Department,  Dept.  693,  Zone  0755,  2251 
Lake  Park  Drive,  Smyrna,  Georgia 
30080.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
116A.  FAA,  Atlanta  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7367;  fax  (404)  305-7348. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-257-AD."  The 
postcard  will  be  date  stamped  and 
retimied  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-257-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  March  28, 1996,  the  FAA  issued 
AD  96-07-13,  amendment  39-9563  (61 
FR  16379,  April  15, 1996),  applicable  to 
all  Lockheed  Model  L-1011-385  series 
airplanes.  That  AD  requires  repetitive 
visual,  x-ray,  eddy  current,  and 
ultrasonic  inspections  to  detect  fatigue 
cracking  of  certain  areas  of  the  rear  spar 
caps,  web,  skin,  and  certain  fastener 
holes;  and  repair  or  modification,  if 
necessary.  It  also  provides  for 
modification  of  the  rear  spar  upper  and 
lower  caps  between  Inner  Wing  Station 
(IWS)  228  and  346  as  terminating  action 
for  the  requirements  of  the  AD. 

AD  9&-07-13  was  prompted  by 
reports  of  fatigue  cracking  that  occurred 
in  these  areas.  The  requirements  of  that 
AD  are  intended  to  ensiuv  that  fatigue 
cracking  is  detected  and  corrected  in  a 
timely  manner.  Such  cracking,  if  not 
corrected,  could  lead  to  rupture  of  the 
rear  spar  and,  consequently,  result  in 
extensive  damage  to  the  wing  and 
spillage  of  fuel. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  96-07-13, 
the  FAA  has  received  reports  indicating 
that  fatigue  cracks  detected  during 
inspections  performed  in  accordance 
with  that  AD  had  progressed  to  lengths 
greater  than  predicted.  One  finding 
indicated  that  a  crack  apparently  had 
grown  substantially  during  the 
repetitive  inspection  period.  These  new 
data  indicate  that,  in  order  to  detect  and 
correct  the  subject  fatigue  cracking 
before  it  can  progress  to  critical  lengths, 
the  currently  required  inspections  must 
be  performed  more  frequently. 

Additionally,  the  manufacturer  has 
notified  the  FAA  that  the  modification 
of  the  rear  spar  upper  and  lower  caps  on 
Model  L-101 1-385-3  airplanes,  which 
was  described  in  Part  I  of  Lockheed 
Service  Bulletin  093-57-203,  Revision 
4,  dated  March  27, 1995,  has  been 
superseded  by  a  web  replacement  that  is 
described  in  Lockheed  Service  Bulletin 
093-57-215. 
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Explanaticm  of  Relevant  Service 

Information 

The  FAA  has  reviewed  and  approved 
Lockheed  Service  Bulletin  093-57-203. 
Revision  5.  dated  April  22.  1996.  which 
describes  procedures  for  conducting 
repetitive  inspections  to  detect  fatigue 
cracking  in  the  inboard  web  periphery 
from  IWS  346  to  IWS  228.  It 
recommends  that  the  inspections  be 
repeated  at  shorter  intervals  than  those 
recommended  in  Revision  4  of  this 
service  bulletin  (dated  March  27. 1995). 
The  shorter  intervals  will  ensure  that 
cracking  is  detected  in  a  more  timely 
manner. 

Additionally.  Revision  5  does  not 
contain  procedures  for  the  modification 
of  the  rear  spar  upper  and  lower  caps  for 
Model  L-101 1-385-3  airplanes,  which 
was  contained  in  Revision  4.  That 
modification  has  been  revised,  and  the 
procedures  for  it  are  now  contained  in 
Lockheed  L-101 1  Service  Bulletin  093- 
57-215,  dated  April  11. 1996. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  96-07-13.  It  would 
continue  to  require  the  same  types  of 
inspections  to  detect  fatigue  cracking  of 
certain  areas  of  the  rear  spar  caps,  web, 
skin,  and  certain  fastener  holes;  and 
repair  or  modification,  if  necessary. 
However,  except  for  the  ciurently 
required  x-ray  inspections,  these 
inspections  would  be  required  to  be 
repeated  at  shorter  intervals.  These 
actions  would  be  required  to  be 
accomplished  in  accordance  with 
Revision  5  of  Lockheed  Service  Bulletin 
093-57-203,  described  previously. 

This  new  proposed  AD  would 
continue  to  provide  for  terminating 
action  for  the  repetitive  inspections,  as 
was  provided  in  AD  96-07-13. 
However,  terminating  action  for  Model 
L-101 1-385-3  airplanes  would  be 
required  to  be  accomplished  in 
accordance  with  the  procedures 
specified  in  Lockheed  L-1011  Service 
Bulletin  093-57-215. 

Cost  Impact 

There  are  approximately  236 
Lockheed  Model  L-101 1-385  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
118  airplanes  of  U.S.  registry  would  be 
afiiected  by  this  projX)sed  AD. 

The  inspections  that  are  proposed  in 
this  AD  action  would  take 
approximately  64  work  hours  {>er 
airplane  to  accomplish,  at  an  average 


labor  rate  of  S60  per  work  hour.  (This 
work  hour  estimate  assumes  that  X-ray 
inspections  are  done  of  both  upper  and 
lower  caps,  and  that  the  ultrasonic 
inspection  indicates  cracking  in  each  of 
five  bolt  holes  (per  wing),  thus  requiring 
subsequent  bolt  hole  eddy  current 
inspections  to  confirm  crack  findings. 
The  estimate  includes  inspections  of 
both  wings.)  Based  on  these  figures,  the 
cost  impact  on  U.S.  operators  of  the 
proposed  inspection  requirements  of 
this  AD  is  estimated  to  be  $453,120,  or 
$3,840  per  airplane.  f>er  inspection 
cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contfiined  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9563  (61  FR 
16379,  April  15, 1996),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Lockheed:  Docket  96-NM-257-AD. 

Supersedes  AD  96-07-13,  Amendment 

39-9563. 
Applicability:  AW  Model  L-101 1-385-1.  Ir- 
1011-385-3, 1^1011-385-1-14.  and  L-1011- 
385-1-15  series  airplanes:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rupture  of  the  rear  spar  due  to 
the  problems  associated  with  fatigue 
cracking,  which  could  result  in  extensive 
damage  to  the  wing  and  fuel  spillage, 
accomplish  the  following: 

Note  2:  The  inspections  and  follow-on 
actions  described  in  Lockheed  L-1011 
Service  Bulletin  093-57-203  include: 
— repetitive  X-ray  (radiographic)  insf)ections; 
— repetitive  eddy  current  surfece  scan 

inspections; 
— bolt  hole  eddy  current  inspections  at 

various  locations; 
— repetitive  ultrasonic  inspections  in 

conjunction  with  eddy  ciurent  surface  scan 

insftections  (for  certain  airplanes);  and 
— repetitive  low  firequency  eddy  current  ring 

probe  inspections. 

(a)  For  airplanes  on  which  the  inspections 
and  follow-on  actions  required  by  AD  9S-07- 
13.  amendment  39-9563.  have  been  initiated 
prior  to  the  effective  date  of  this  AD:  At  the 
times  specified  in  Table  I  of  Lockheed  L- 
1011  Service  Bulletin  093-57-203,  Revision 
4,  dated  March  27, 1995;  or  within  6  months 
after  May  15, 1996  (the  e^ctive  date  of  AD 
96-07-13.  amendment  39-9563).  whichever 
occurs  later. 

Perform  initial  inspections  and  various 
follow-on  actions  to  detect  cracking  in  the 
areas  specified  in,  at  the  times  indicated  in, 
and  in  accordance  with  Lockheed  L-1011 
Service  Bulletin  093-57-203.  Revision  4, 
dated  March  27, 1995,  or  Revision  5.  dated 
April  22, 1996. 
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(1)  If  no  cracking  is  found,  repeat  the 
repetitive  inspections  and  follow-on  actions 
in  accordance  with  Table  I  of  the  Lockheed 
service  bulletin.  As  of  the  effective  date  of 
this  AD,  these  actions  shs.ll  be  repeated  at  the 
times  specified  only  in  accordance  with 
Table  1  of  Revision  5  of  the  Lockheed  service 
bulletins.  To  avoid  unnecessary  grounding  of 
airplanes  that  are  currently  being  inspect^ 
in  accordance  with  the  schedule  specified  in 
Revision  4  of  the  Lockheed  service  bulletin, 
the  next  repeated  action  that  is  to  be 
accomplished  after  the  effective  date  of  this 
AD  shall  be  performed  at  the  time  specified 
in  Table  I  of  Revision  5  of  the  lxx:kheed 
service  bulletin,  or  within  30  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(2)  If  any  finding  of  cracking  is  confirmed, 
prior  to  hurther  flight,  aconnplish  paragraph 
(a)(2Ki).  (a)(2)(ii),  or  (a)(2)(iii)  of  this  AD. 

(i)  Repair  the  cracked  area  in  accordance 
with  a  method  approved  by  the  Manager, 
Atlanta  Aircraft  Certification  Office  (ACXD), 
FAA,  Small  Airplane  Directorate.  Thereafter, 
perform  the  repetitive  inspections  and 
follow-on  actions  as  specified  in  paragraph 
(a)(1)  of  this  AD. 

(ii)  Repair  the  rear  spar  upper  and  lower 
caps  between  IWS  228  and  346  in  accordance 
with  the  Lockheed  Model  L-1011  Structural 
Re(>air  Manual.  Thereafter,  perform  the 
rejwtitive  insp>ections  and  follow-on  actions 
required  by  paragraph  (a)(1)  of  this  AD.  Or 

(iii)  Modify  the  rear  spar  upper  and  lower 
caps  and  web  in  accordance  with  the 
applicable  Lockheed  service  bulletin  listed  in 
this  paragraph,  below.  Accomplishment  of 
the  modification  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

—Lockheed  L-1011  Service  Bulletin  093-57- 
184,  Revision  7,  dated  December  6, 1994, 
as  amended  by  Change  Notification  093- 
57-184,  R7-CN1,  dated  August  22, 1995;  or 
— Lockheed  Service  Bulletin  093-57-196, 
Revision  6,  dated  December  6, 1994,  as 
amended  by  Change  Notification  093-57- 
196,  R6-CN1,  dated  August  22,  1995;  or 
—Lockheed  L-1011  Service  Bulletin  093-57- 
215,  dated  April  11, 1996.  Modification  of 
Model  L-101 1-385-3  airplanes  must  be 
accomplished  in  accordance  with  this 
service  bulletin. 
Note  3:  Accomplishment  of  the 
modification  specified  in  paragraph  (a)(2)(iii) 
of  this  AD  prior  to  the  effective  date  of  this 
AD  in  accordance  with  the  following 
Lockheed  service  bulletins,  as  applicable,  is 
considered  to  l>e  in  compliance  with  this 
paiagraph: 

•  Lockheed  L-1011  Service  Bulletin  093- 
57-184,  Revision  6,  dated  October  28,  1991 

•  Lockheed  L-lOll  Service  Bulletin  093- 
57-184,  Revision  7,  dated  December  6, 1994 

•  Lockheed  L-1011  Service  Bulletin  093- 
57-196,  Revision  5.  dated  October  28. 1991 

•  Lockheed  L-1011  Service  Bulletin  093- 
57-196,  Revision  6,  dated  December  6. 1994 

(b)  For  airplanes  on  which  the  inspections 
and  follow-on  actions  required  by  AlD  96-07- 
13.  amendment  39-9563,  have  not  been 
initiated  prior  to  the  effective  date  of  this  AD: 
At  the  times  specified  in  Table  I  of  Lockheed 
L-1011  Service  Bulletin  093-57-203. 
Revision  5,  dated  April  22, 1996:  or  within 


30  days  after  the  effective  date  of  this  AD; 
whichever  occurs  later  Perform  initial 
inspections  and  various  follow-on  actions  to 
detect  cracking  in  the  areas  specified  in.  at 
the  times  indicated  in,  and  in  accordance 
with  Lockheed  L-1011  Service  Bulletin  093- 
57-203,  Revision  5,  dated  April  22, 1996. 

(1)  If  no  cracking  is  found:  Repeat  the 
inspections  and  follow-on  actions  in 
accordance  with  the  times  specified  in  Table 
I  of  the  Lockheed  service  bulletin. 

(2)  If  any  finding  of  cracking  is  confirmed: 
Prior  to  further  flight,  accomplish  either 
paragraph  (b)(2)(i),  (b)(2)(ii).  or  (b)(2)(iii)  of 
this  AD. 

(i)  Repair  the  cracked  area  in  accordance 
with  a  method  approved  by  the  Manager. 
Atlanta  Aircraft  Certification  Office  (AGO), 
FAA,  Small  Airplane  Directorate.  Thereafter, 
p^form  the  repetitive  inspections  and 
follow-on  actions  at  the  times  sf>ecified  in 
Table  1  of  the  Lockheed  service  bulletin.  Or 

(ii)  Repair  the  rear  spar  upper  and  lower 
caps  between  IWS  228  and  346  in  accordance 
with  the  Lockheed  Model  L-1011  Structural 
Repair  Manual.  Thereafter,  perform  the 
repetitive  inspections  and  fbllow-on  actions 
at  the  times  specified  in  Table  1  of  the 
Lockheed  service  bulletin.  Or 

(iii)  Modify  the  rear  spar  upper  and  lower 
caps  and  web  in  accordance  with  paragraph 
(a)(2)(iii)ofthis  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Adanta 
ACO.  Opeiators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
25. 1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-8125  Filed  3-31-97;  8:45  am) 
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14  CFR  Part  39 

[DockM  No.  96-NM-1»4^D] 

RIN  2120-^A64 

Airworttiiness  Directhres;  AirtMJS 
Industrie  Model  A310  and  A300-600 
Series  Airplanes 

AGENCY:  Federal  Aviadon 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Industrie  Model  A3 10 
and  ASOO'-eOO  series  airplanes.  This 
proposal  would  require  modifying  the 
rudder  trim  switch  and  control  knob. 
This  proposal  is  prompted  by  reports  of 
in-flight  uncommandeid  rudder  trim 
activation  due  to  inadvertent  activation 
of  the  rudder  trim  control  switch,  failure 
of  the  switch,  or  incorrect  installation  of 
the  switch.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  uncommanded  rudder  trim 
activation,  which  could  result  in 
uncommanded  yaw/roll  excursions  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
May  9, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
194-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fit>m 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1503;  fax  (206)  227-1149. 

SUPPI.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
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submitted  will  be  availidile,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Riiles 
Dodcet 

Commenters  wishing  the  FAA  to 
acknowledge  rei^aipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-44M-194-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  of  NPRMs 

Any  person  nuy  obtain  a  copy  of  this 
^4PRM  by  sufamitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
96-NM-194-AD,  1601  Lind  Avenue. 
SW.,  Rentcm,  Washington  98055-4056. 


The  Direction  Generate  de  TAviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
bdustrie  Model  A3 10  and  A300-600 
aeries  airplanes.  The  DGAC  advises  it 
received  reports  indicating  that 
uncommanded  rudder  trim  activation 
occxured  during  flight  on  these 
airplanes.  These  events  were  attributed 
to  the  following  causes: 

•  Unintentional  activation  of  the 
rudder  trim  when  documentation  was 
inadvertently  placed  against  the  control 
knob; 

•  Failure  of  the  rudder  trim  control 
switch  on  i>anel  408VU:  or 

Incorrect  installation  of  the  rudder 
trim  control  switch. 

Uncommanded  activation  of  the 
rudder  trim,  if  not  corrected,  could  lead 
to  uncommanded  yaw/roll  excursions 
and  consequmit  reduced  controllability 
of  the  airplane. 

Explanation  of  Kelevant  Serrice 
InfbrmatkNi 

Airbus  Industrie  has  issued  the 
following  service  bulletins  that  describe 
procedures  to  modify  the  rudder  trim 
switch  and  control  Imob: 

•  Service  Bulletin  A300-27-6022, 
Revision  2.  dated  August  28, 1995  (for 
Model  A300-60G  series  airplanes). 

•  Service  Bulletin  A300-27-6027, 
Revision  2.  dated  August  22, 1995;  and 
Revision  3,  dated  March  13, 1996  (for 
Model  A300-600  series  airplanes). 

•  Service  Bulletin  A310-27-20S8. 
Revision  2.  dated  August  28, 1995  (for 
Model  A310  series  airplanes). 


•  Service  Bulletin  A31O-27-2071, 
Revision  2,  dated  August  22. 1995;  and 
Revision  3,  dated  March  13. 1996  (for 
Model  A3 10  series  airplanes). 

The  modification  procedures  include 
replacing  the  rudder  trim  switch, 
control  knob,  and  associated  wires  with 
new  components  and  wiring; 
reinstalling  panel  408VU;  and 
conducting  tests  to  ensure  proper 
operation  of  the  assembly.  The 
accomplishment  of  these  modifications 
will  preclude  imcommanded  rudder 
trim  activation. 

The  DGAC  classified  the  previously 
described  service  bulletins  as 
mandatory  and  issued  French 
airworthiness  directive  (C/N)  95-246- 
193(B).  dated  December  6, 1995,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclnsioiis 

These  airplane  models  are 
manuiactxired  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Kaqnirements  of 
Propoead  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modifying  the  rudder  trim  switch  and 
control  knob.  The  actions  would  be     - 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  85  Airbus 
Industrie  Model  A310  and  A300-600 
series  airplanes  of  U.S.  registry  would 
be  afiiected  by  this  proposed  AD,  that  it 
would  take  approximately  7  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hoiu.  Required  parts 
would  cost  approximately  $789  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $102,765,  or 
$1,209  per  airplane. 


The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Ragulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaliiation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
A00RE88ES. 

List  of  Sab|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Propoead  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWOflTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

f  30.13    [AmandMq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airlms  Indnalrle:  Docket  9&-NM-194-AO. 
Applicability:  Model  A310  and  A3OO-600 

series  airplanes,  on  which  Airbus  Industrie 
Modifications  8566  and  10866  have  not  been 
incorporated;  certificated  in  any  category. 

Male  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
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provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  re{}aired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  RequireO  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  activation  of  the 
rudder  trim,  which,  if  not  corrected,  could 
lead  to  uncommanded  yaw/roll  efxcursions 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  replace  the  rudder  trim  switch, 
control  knob,  and  associated  wires  with  new 
components  and  wiring  in  accordance  with 
the  applicable  Airbus  Industrie  service 
bulletin  specified  in  paragraph  (aKD  or  (a)(2) 
of  this  AD. 

(1)  For  Model  A300-600  series  airplanes: 
Airbus  Service  Bulletins  A300-27-6022, 
Revision  2,  dated  August  28, 1995;  and 
A300-27-6027,  Revision  2,  dated  August  22, 
1995,  or  Revision  3,  dated  March  13, 1996. 

(2)  For  Model  A3 10  series  airplanes: 
Airbus  Service  Bulletins  A3 10-2  7-2058, 
Revision  2,  dated  August  28, 1995;  and 
A310-27-2071,  Revision  2,  dated  August  22, 
1995,  or  Revision  3,  dated  March  13, 1996. 

Note  2:  Modifications  accomplished  prior 
to  the  effective  date  of  this  AD  in  accordance 
with  Airbus  Service  Bulletin  A300-27-6027, 
Revision  2,  dated  August  22, 1995  (for  Model 
A30O-600  series  airplanes),  or  A310-27- 
2071,  Revision  2,  dated  August  22, 1995  (for 
Model  A310  series  airplanes),  are  considered 
acceptable  for  compliance  with  the 
applicable  action  specified  in  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  \x  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  March 
25, 1997. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  97-6126  Piled  3-31-97;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  96-NM-171-AD] 

RtN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-400,  -400O.  and  -400F 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM), 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-400,  -400D, 
and  -400F  series  airplanes.  This 
proposal  would  require  modification  of 
the  P212  and  P213  panels  of  the  cabin 
pressure  control  system.  This  prop)osal 
is  prompted  by  a  report  of  in-flight  loss 
of  cabin  pressurization  control  due  to  a 
single  failiu«  of  the  auxiliary  power  imit 
(APU)  battery.  The  actions  specified  by 
the  profxjsed  AD  are  intended  to 
prevent  loss  of  control  of  the  cabin 
pressurization  system,  which  could 
result  in  rapid  depressiuization  of  the 
airplane.  Such  rapid  depressurization 
could  result  in  deleterious  physiological 
effects  on  the  passengers  and  crew;  and 
airplane  diversions,  which  represent  an 
increased  risk  to  the  airplane, 
passengers,  and  crew. 
DATES:  Comments  must  be  received  by 
May  9,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
171-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  ins|>ected  at  this 
location  between  9:00  a.m.  and  3.00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  WFORMATKM  CONTACT: 
Clayton  R.  Morris,  Jr.,  Aerospace 
Engineer,  Systems  and  Equipment 


Branch,  ANM-130S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton.  Washington; 
telephone  (206)  227-2794;  fax  (206) 
227-1181. 

SUPPI.EMENTARV  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  tha 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  subsxance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  resp<mse  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-171-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  tbay  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-171-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  received  a  report  indicating 
that  power  from  the  28-volt  direct 
current  (DC)  hot  battery  bus  of  the 
auxiliary  power  unit  (APU)  was  lost 
during  flight  on  a  Model  747-400  series 
airplane.  Loss  of  power  from  the  hot 
battery  bus  resulted  in  loss  of  a  discrete 
signal  to  both  interface  control  units 
(ICU's).  Loss  of  the  discrete  signal 
indicated  that  "manual"  control  mode 
was  selected,  but  the  cabin  pressure 
control  system  was  still  in  "automatic" 
control  mode.  The  ICU's  went  into 
standby  mode  and  transmitted  this 
status  to  both  cabin  pressure  controllers 
(CPC's).  The  CPC's  then  went  into 
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standby  mode  and  ceased  trying  to 
control  the  outflow  valves. 

Loss  of  power  from  the  hot  battery  bus 
also  prevented  the  flight  crew  from 
driving  the  outflow  valves  in  the 
"manual"  control  mode.  When  the 
ICU's  went  into  standby  mode,  power  to 
the  outflow  valve  brakes  was  severed; 
this  caused  the  brakes  to  engage.  With 
the  brakes  engaged,  the  outflow  valves 
were  locked  in  the  last  commanded 
position.  The  flight  crew  reported 
receiving  several  engine  indication  and 
crew  alerting  system  (EICAS)  messages, 
and  followed  procedures  to  select  the 
cabin  pressurization  control  system  to 
"manual"  control  mode. 

Hie  airplane  continued  to  cruise  at  an 
altitude  of  35,000  feet  without  cabin 
pressurization  problems.  The  cabin 
pressure  differential  at  35,000  feet  was 
about  8.6  pounds  per  square  inch 
differential  (psid).  (Cabin  pressure 
differential  is  the  difference  between  the 
airplane  cabin  pressure  and  the  ambient 
pressure:  8.6  psid  is  considered  to  be 
normal  at  an  altitude  of  35,000  feet.) 

Later  during  the  flight,  the  flight  crew 
initiated  a  step  climb  to  39,000  feet.  The 
combination  of  both  outflow  valves 
being  locked  in  the  last  commanded 
position  and  the  decrease  in  ambient 
pressure  [about  0.6  pounds  per  square 
inch  (psi)]  due  to  the  step  climb  caused 
the  cabin  pressure  differential  to 
increase  to  just  over  9.1  psid.  Both 
positive  pressure  relief  valves  opened 
due  to  the  higher  cabin  pressure 
differential.  With  the  air  conditioning 
paciis  operating  in  "Hi  Flow"  mode  and 
the  positive  pressure  relief  valves  open, 
air  conditioning  pack  number  2 
automatically  was  commanded  "OFF." 
The  flight  crew  also  selected  one  of  the 
two  remaining  air  conditioning  packs 
"OFF."  The  loss  of  two-thirds  of  the 
cabin  air  inflow  plus  both  outflow 
valves  locking  in  the  last  commanded 
position  caused  the  cabin  pressure 
altitude  to  climb  rapidly.  At  some  point 
within  two  minutes  after  initiation  of 
the  step  climb,  the  flight  crew  should 
have  received  a  cabin  pressure  altitude 
warning  at  10.000  fiaet  and  initiated  an 
emergency  descent.  Analysis  indicates 
that  the  cabin  pressure  altitude  may 
have  reached  as  high  as  16.000  feet.  The 
flight  crew  leveled  off  at  14.000  feet  and 
diverted  the  airplane. 

The  flight  crew  landed  the  airplane 
about  50  minutes  later  with  one  air 
conditioning  pack  still  operating,  which 
caused  the  airplane  to  repressurize 
above  the  maximum  pressure 
differential  allowed  to  o(>en  the 
passenger  doors.  The  flight  crew  turned 
off  the  last  air  conditioning  pack  about 
five  minutes  after  landing  (at  a  cabin 
pressure  differential  of  about  0.7  psid). 


The  airplane  depressurized  within  one 
minute;  the  crew  then  was  able  to  open 
the  passenger  doors. 

Unsafe  Conditioiis 

Because  the  flight  crew  could  not 
control  the  cabin  pressurization  system 
during  flight,  rapid  depressurization  of 
the  airplane  occurred.  Such  rapid 
depressurization  increases  the  potential 
for  deleterious  physiological  efiects  on 
the  passengers  and  crew.  In  addition, 
the  inability  to  control  cabin 
pressurization  can  result  in  airplane 
diversions,  which  represent  an 
increased  risk  to  the  airplane, 
passengers,  and  crew  due  to  the 
implanned  nature  of  the  event  and  the 
potential  for  overweight  landings. 

Additionally,  when  the  cabin  pressure 
differential  exceeded  the  maximum 
pressure  differential  allowed  to  open  the 
passenger  doors  after  landing,  the  only 
means  available  to  reduce  the  cabin 
pressure  differential  to  a  level  low 
enough  to  allow  the  doors  to  be  opened 
was  through  the  airplane's  inherent 
leakage.  If  an  emergency  condition 
existed  upon  landing  (e.g..  cabin  Are. 
airplane  Are,  ditching,  etc.)  that 
required  the  passengers  and  crew  to 
immediately  exit  the  airplane,  the  crew 
would  not  have  been  able  to  open  the 
passenger  doors. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
21A2381,  dated  June  27,  1996,  which 
describes  procedures  for  modiflcation  of 
the  P212  and  P213  panels  of  the  cabin 
pressure  control  system. 
Accomplishment  of  the  modification 
entails  the  following: 

•  For  certain  airplane  groups: 
changing  the  wiring  in  the  F212  and 
P213  panels:  replacing  the  existing  two- 
pole  relays  with  new  four-pole  relays; 
and  performing  a  test  of  both  panels. 

•  For  one  airplane  group, 
accomplishment  of  the  modiflcation 
involves  changing  the  wiring  in  the 
P212  panel;  replacing  the  existing  two- 
pole  relays  with  new  four-pole  relays; 
replacing  the  existing  F213  panel  with 

a  new  P213  panel;  and  performing  a  test 
of  both  f>anels. 

Accomplishment  of  the  modiflcation 
will  provide  power  to  the  ICU  and 
continuous  auto  control  of  cabin 
pressurization  when  the  APU  hot 
battery  bus  is  lost. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identifled  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 


type  design,  the  proposed  AD  would 
require  modiflcation  of  the  P212  and 
P213  panels  of  the  cabin  pressure 
control  system.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

Cost  Impact 

There  are  approximately  351  Boeing 
Model  747-400.  -400D,  and  -400F 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  43  airplanes  of  U.S.  registry  would 
be  affected  by  this^roposed  AD.  that  it 
would  take  approximately  8  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $389  per 
airplane.  Based  on  these  flgures.  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $37,367.  or 
$869  per  airplane. 

The  cost  impact  flgure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "signiflcant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  nbt 
a  "signiflcant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  signiflcant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113. 44701. 

§30.19    [Amendedg 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


p  Docket  96-NM-171-AD. 
Applicability:  Model  747-400,  -400D,  and 
— 400F  series  airplanes:  as  identified  in 
Boeing  Alert  Service  BuDeUn  747-21 A2381, 
dated  June  27, 1996,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  control  of  the  cabin 
pressurization  system,  which  could  result  in 
rapid  depressurization  of  the  airplane  and 
consequent  deleterious  physiological  effects 
on  the  passengers  and  crew;  and  airplane 
diversions,  which  represent  an  increased  risk 
to  the  airplane,  passengers,  and  crew: 
accomplish  the  following: 

(a)  Within  180  days  after  the  elective  date 
of  this  AD,  modify  the  P212  and  P213  panels 
of  the  cabin  pressure  control  system  as 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD,  as  applicable,  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-21 A2381,  dated 
June  27, 1996. 

(1)  For  Groups  1  through  7  airplanes,  as 
identified  in  the  alert  service  bulletin: 
Change  the  wiring  in  the  F212  and  P213 
panels;  replace  the  existing  two-pole  relays 
with  new  four-pole  relays;  and  perform  a  test 
of  both  panels. 

(2)  For  Group  8  airplanes,  as  identified  in 
the  alert  service  bulletin:  Change  the  wiring 
in  the  P212  panel:  replace  the  existing  two- 
pole  relays  with  new  four-pole  relays;  replace 
the  existing  P213  panel  with  a  new  P213 
panel;  and  perform  a  test  of  both  panels. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Openton 
shall  submit  their  requests  through  an 
appropriate  FAA  PrincifMl  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACQ. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
25, 1997. 

Darrell  M.  PederMMD, 

Acting  \4anager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  97-8129  Filed  3-31-97;  8:45  am) 
BNJJMQ  COM  4tie-13-U 


14  CFR  Part  39 

[Doctot  No.  97-NM-2S-AO] 

RIN  212<MkA«4 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

AQEHCY:  Federal  Aviation 
Administration,  TXyV. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  doctunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  appUcable  to 
certain  Boeing  Model  767  series 
airplanes.  This  proposal  would  require 
a  one-time  inspection  of  the  main 
landing  gear  (MLG)  retaining  bolt  to 
ensure  that  it  is  installed  correctly,  and 
adjustments  or  repairs,  if  necessary. 
This  proposal  is  prompted  by  a  report 
indicating  that  a  disconnected  retaining 
bolt  was  found  in  the  MLG  forward 
trunnion  joint  of  a  Model  767  series 
airplane.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
aft-acting  tnmnion  loads  from  being 
transferred  to  the  MLG  beam,  and 
consequent  fracture  and  collapse  of  the 
MLG;  this  conditiop  could  result  in  the 
loss  of  control  of  the  airplane  on  the 
groimd. 

DATES:  Comments  must  be  received  by 
May  9, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
25-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 


Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3K)0 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  refierenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Ooup, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington. 

FOR  FURTHER  mFORMATION  CONTACT: 
James  G.  Rehrl,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2783; 
fax (206) 227-1181. 

SUPPI.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodtet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-25-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  f<4PRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
97-^JM-25-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 
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Discuauon 

Boeing  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Model  767  series  airplanes.  Boeing 
advises  that  the  FAA  received  a  report 
indicating  that  a  disccmnected  retaining 
bolt  was  found  in  the  forward  trunnion 
joint  of  the  main  landing  gear  (MLG) 
during  the  first  "2C"  check  of  a  Model 
767-300  series  airplane.  The  inspection 
revealed  these  findings: 

1.  The  retaining  bolt  was  found 
jammed  between  the  H-fitting  and  wing 
rear  spar. 

2.  The  ait  trunnion  joint  and  MLG 
beam  did  not  show  any  damage. 

3.  The  tabs  of  the  retaining  ring  were 
not  engaged  with  the  mating  slots  in  the 
bearing  housing  before  the  retaining  bolt 
was  ti^tened  into  the  outer  cylinder  of 
the  MLXi.  This  allowed  the  retaining 
bolt  to  turn  and  back  out  of  the  forward 
trunnion  threads. 

The  retaining  bolt  provides  axial 
retention  of  the  spherical  bearing  in  the 
forward  trunnion  joint,  which  is  the 
design  load  path  for  transferring  aft- 
acting  landing  gear  trunnion  loads  into 
the  wing  rear  spar  H-fitting.  If  the 
retaining  bolt  is  disconnected,  the  aft- 
acting  trunnion  loads  are  not  transferred 
by  the  design  load  path  to  the  H-fitting 
of  the  wing  rear  spar,  but  are  instead 
transferred  to  the  MLG  beam  at  the  ah 
trimnion  joint.  This  condition,  if  not 
corrected,  could  cause  the  MLG  to 
fracture  and  collapse,  and  could  result 
in  the  loss  of  control  of  the  airplane  on 
the  ground. 

Explanatioa  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  BuUetin  767- 
32A0157,  dated  October  10, 1996, 
which  describes  procedures  for  a  one- 
time inspection  of  the  MLG  retaining 
bolt  to  ensure  that  it  is  installed 
correctly,  and  adjustments  or  repairs,  if 
necessary.  Accomplishment  of  these 
procedures  will  preclude  the  aft-acting 
landing  gear  trunnion  loads  from  being 
transferred  to  the  MLG  beam. 

Explanatioa  of  Raqoireinents  of 
Propoaed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AO  would 
require  a  one-time  inspection  of  the 
MLG  retaining  bolt  to  ensure  that  it  is 
installed  correctly,  and  adjustments  or 
repairs,  if  necessary.  These  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 


Coat  Impact 

There  are  approximately  598  Boeing 
Model  767  series  airplanes  of  the 
afiected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  151  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$45,300,  or  $300  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  op)erator  would 
accomphsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federaUsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10e(g),  40113, 44701. 
139.13    [Amandwl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  97-NM-25-AD. 

Applicability:  Model  767  series  airplanes, 
line  positions  1  through  600  inclusive,  except 
line  positions  579  and  586;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired^n 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/op>eretor  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  ptaragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  aft -acting  landing  gear  trunnion 
loads  &x>m  being  transferred  to  the  main 
landing  gear  (MLG)  beam,  and  consequent 
fracture  and  collapse  of  the  MLG  and  loss  of 
control  of  the  airplane  on  the  ground, 
accomplish  the  following: 

(a)  Within  500  flight  hours  or  300  Qight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occiirs  later,  perforta  a  one-time 
inspection  of  the  MLG  retaining  bolt  to 
ensure  that  it  is  installed  correctly,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-32A0157,  dated  October  10. 
1996.  If  the  retaining  bolt  is  incorrectly 
installed,  prior  to  further  flight,  make 
adjustments  or  repairs  in  accordance  with  the 
alert  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjtistment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACQ. 

(c)  Special  flight  pennits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Renton,  Washington,  on  March 
25, 1997. 

DarrellM.  Pederson, 

Acting  \4anagpr.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
(FR  Doc.  97-8128  Filed  3-31-97;  8:45  am] 

WUJNO  CODE  4»10-1S-U 


14  CFR  Part  39 

[Docket  No.  97-ANE-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT80  Series  TurtMfan  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  doamient  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Pratt  &  Whitney  JTBD  series  tiu-bofan 
engines,  that  currently  requires 
inspections  of  low  pressure  turbine 
(LFT)  blade  sets  for  blade  shroud 
crossnotch  wear,  and  removal,  if 
necessary,  hi  addition,  the  current  AD 
requires,  as  a  terminating  action  to  the 
inspections,  installation  of  improved 
LPT  containment  hardware,  and 
installation  of  an  improved  No.  6 
bearing  scavenge  pump  bracket  bushing. 
This  action  would  keep  the  compliance 
actions  of  the  current  AD  intact  but 
change  the  compliance  time  for  full 
compliance  from  the  current  calendar 
end-date  to  December  31, 1998.  This 
proposal  is  prompted  by  a  report  of  a 
fourth  stage  hub  manufacturing  defect 
that  led  to  the  failure  of  the  hub  and 
subsequent  release  of  LFT  blades.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  damage  to  the 
aircraft  resulting  from  engine  debris 
following  an  LPT  blade,  shaft,  or  hub 
failure. 

DATES:  Comments  must  be  received  by 
May  1. 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Coimsel.  Attention:  Rules  Docket  No. 
97-ANE-07, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  "9- 
ad-enginepropOfaa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  niunber  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108;  telephone  (860) 
565-6600,  fax  (860)  565-4503.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Spinney,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(617)  238-7175,  fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wri.tten  data,  views,  or  arguments  as 
they  m-iy  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  p)ersons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-07.**  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-ANE-07. 12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299. 

Discussion 

On  September  22. 1994,  the  Federal 
Aviation  Administration  (FAA)  issued 


airworthiness  directive  AD  94-20-08, 
Amendment  39-9036  (59  FR  51842, 
October  15, 1994).  applicable  to  Pratt  & 
Whitney  (PW)  JTSD-l,  -lA,  -IB,  -7, 
-7A,  -7B,  -9,  -9A.  -11,  -15.  -17,  and 
-17R  series  turbofan  engines,  to  require 
inspections  of  low  pressure  turbine 
(LPT)  blade  sets  for  blade  shroud 
crossnotch  wear,  and  removal,  if 
necessary.  In  addition,  the  current  AD 
requires,  as  a  terminating  action  to  the 
inspections,  installation  of  improved 
LPT  containment  hardware,  and 
installation  of  an  improved  No.  6 
bearing  scavenge  pump  bracket  bushing. 
That  action  was  prompted  by  reports  of 
uncontained  engine  failures.  That 
condition,  if  not  corrected,  could  result 
in  damage  to  the  aircraft  resulting  from 
engine  debris  following  an  LPT  blade, 
shaft,  or  hub  failure. 

Since  the  issuance  of  that  AD,  the 
FAA  has  developed  a  two-part  risk 
management  plan  intended  to  address 
the  threat  of  blade  release  due  to  fourth 
stage  LPT  hub  failure.  One  part  of  the 
management  plan  is  a  proposed  rule. 
Docket  No.  96-ANE-32  (62  FR  1299. 
January  9. 1997),  which  proposes  the 
initial  and  repetitive  inspections  and 
removal  from  service  of  defective  disks 
in  a  suspect  population.  The  other  part 
of  the  risk  management  plan  is  this 
proposed  AD,  which  reduces  the  threat 
of  uncontainment  by  changing  the 
compliance  date  of  the  current  AD,  94- 
20-08.  The  current  AD  addresses  two 
threats  to  uncontainment  in  a  blade 
failure  and  a  shaft  fracture  by  requiring 
initial  and  repetitive  inspections  of 
worn  shroud  crossnotches  on  third  and 
fourth  .stage  LPT  blades  until  improved 
contaiimient  hardware  can  be  installed. 
To  address  the  threat  of  shaft  fracture, 
the  improved  containment  hardware 
installation  is  required,  as  well  as  an 
improved  No.  6  bearing  scavenge  pump 
bracket  bushing  to  provide  for  better 
rotor  meshing.  The  compliance  deadline 
for  incorporating  the  improved 
contaiiunent  hardware  and  the  bearing 
bracket  bushing  is  currently  December 
31, 1999.  or  7,000  cycles  since 
November  14, 1994,  or  8,000  hoiu^ 
since  November  14, 1994,  whichever 
occurs  later.  To  address  the  additional 
threat  of  uncontainment  in  the  form  of 
a  fourth  stage  LPT  hub  fracture,  which 
results  in  a  blade  release,  the  calendar 
end-date  for  completing  compliance  to 
the  requirements  of  the  superseded  AD 
is  changed  to  December  31, 1998,  or 
7.000  cycles  since  November  14, 1994, 
or  8,000  hours  since  November  14. 
1994,  whichever  occurs  first. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
service  documents:  PW  ASB  No.  A5913. 
Revision  6,  dated  October  15. 1993,  that 
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describes  the  third  and  fourth  stage  LPT 
blade  set  Inspection  procedures  and 
replacement  requirements;  PW  ASB  No. 
A6110,  Revision  1,  dated  October  15. 
1993,  that  describes  procedures  for 
installation  of  improved  LPT 
containment  hardware;  PW  ASB  No. 
A6131,  dated  August  24. 1993.  that 
describes  procedures  for  installation  of 
an  improved  No.  6  bearing  scavenge 
pump  bracket  bushing;  and  PW  SB  No. 
5748,  Revision  5,  dat^  August  3, 1993, 
that  describes  procedures  for  removing 
material  from  the  inner  platform  leading 
edge  on  third  and  fourth  stage  LPT  vane 
and  vane  cluster  assemblies,  and 
remaiidng  these  modified  vanes  with 
new  identification  numbers. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  94-20-08  to  keep  the 
compliance  actions  of  the  current  AD 
intact  but  change  the  compUance  time 
for  full  compliance  from  the  current 
calendar  end-date  to  December  31, 1998. 

The  FAA  has  determined  that  the 
changes  to  the  AD  would  neither 
increase  the  scope  of  the  required 
actions  over  the  current  AD,  nor 
increase  the  economic  burden  on 
operators  over  the  costs  of  complying 
with  the  current  AD.  While  the 
proposed  new  AD  would  alter  the 
compliance  times,  operators  should  still 
be  able  to  perform  the  required  actions 
at  scheduled  maintenance.  Therefore 
the  FAA  has  determined  that  this  new 
AD  would  result  in  no  additional 
economic  impact. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  eSiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autiiority:  49  U.S.C.  106(g),  40113.  44701. 

139.13    [Anwodwl] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9036  (59  FR 
51842,  October  15, 1994)  and  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

Pratt  a  Whitney:  Docket  No.  g7-ANE-07. 
Supersedes  AD  94-20-08,  Amendment 
39-9036. 
Applicability:  Pratt  &  Whitney  (PW)  JT8D- 
1.  -lA,  -IB,  -7.  -7A,  -7B,  -9,  -9A.  -11,  -15, 
-17,  and  -17R  turbofian  engines,  installed  on 
but  not  limited  to  Boeing  737  and  727  series 
aircraft,  and  McDonnell  Douglas  DC-9  series 
aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  p>aragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repiair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  aircraft  resulting 
from  engine  debris  following  a  low  pressure 
ttirfoine  (LPT)  blade,  shaft,  or  hub  failure, 
accomplish  the  following: 

(a)  For  engines  that  do  not  contain  fan 
exhaust  inner  front  duct  segment  assemblies 
that  are  installed  in  accordance  with  PW 
Alert  Service  Bulletin  (ASB)  No.  6039. 
Revision  3.  dated  October  15. 1993.  or  earlier 
revisions  of  PW  ASB  No.  6039.  and  either 
PW  honeycomb  third  stage  outer  airseal  Part 
Number  (P/N)  801931.  802097.  797594.  or 
798279;  or  Pyromet  Industries.  Inc.. 
honeycomb  third  stage  outer  airseal  P/N 
PI9336:  or  McClain  International.  Inc. 
honeycomb  third  stage  outer  airseal  P/N 


M2433;  or  a  turbine  case  shield  assembly 
installed  in  accordance  with  PW  ASB  No. 
6039,  Revision  3,  dated  October  15. 1993,  or 
earlier  revisions  of  PW  ASB  No.  6039;  or  a 
third  stage  blade  set  that  has  third  stage 
turbine  blades  that  were  installed  in 
accordance  with  PW  SB  No.  5331,  dated 
October  27, 1982,  accomplish  the  following: 

(1)  Conduct  initial  and  repetitive 
inspections  on  installed  third  and  fourth 
stage  LPT  blade  sets,  and  remove  and  replace 
with  serviceable  blade  sets,  as  necessary,  in 
accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  PW  ASB  No. 
A5913,  Revision  6.  dated  October  15. 1993; 
or  PW  ASB  No.  5913.  Revision  5.  dated 
August  10. 1992;  or  PW  ASB  No.  5913. 
Revision  4,  dated  February  20, 1992,  as 
follows: 

(i)  Initially  inspect  the  blade  shroud 
crossnotches  of  the  third  stage  LPT  blade  set 
when  specified  in  paragraphs  (a)(l)(i)(A)  or 
(a)(l)(i)(B)  of  this  AD,  whichever  occurs  later. 
Engines  that  contain  a  third  stage  blade  set 
that  have  third  stage  turbine  blades  that  were 
installed  per  the  requirements  specified  in 
PW  Service  Bulletin  No.  5331,  dated  October 
27, 1982,  do  not  require  the  third  stage  blade 
set  inspection. 

(A)  Insp>ect  within  6,000  cycles  or  6,000 
hours  time  in  service,  whichever  occurs  first 
since  new,  since  the  last  blade  shroud 
crossnotch  inspection  specified  in  Section 
72-53-12  of  PW  )T8D  Engine  Manual  P/N 
481672,  or  since  last  blade  shroud  crossnotch 
repair  that  was  accomplished  per  the 
requirements  specified  in  Section  72-53-12 
of  PW  IT8D  Engine  Manual  P/N  481672;  or 

(B)  Inspect  within  1,000  cycles  or  1,000 
hours  time  in  service  since  November  14, 
1994,  whichever  occius  first. 

(ii)  Initially  ins|>ect  the  blade  shroud 
crossnotches  of  the  fourth  stage  LPT  blade  set 
when  specified  in  paragraph  (a)(1)(ii)(A)  or 
(a)(l](ii)(B)  of  this  AD,  whichever  occurs 
later.  Engines  that  contain  fan  exhaust  iimer 
front  duct  segment  assemblies  that  were 
installed  per  the  requirements  of  PW  ASB 
No.  6039.  Revision  3,  dated  October  15. 1993. 
or  earlier  revisions  of  PW  ASB  No.  6039,  do 
not  require  the  fourth  stage  blade  set 
inspection. 

(A)  Inspect  within  6.000  cycles  or  6,000 
hours  time  in  service,  whichever  occurs  first, 
since  new,  since  the  last  blade  shroud 
crossnotch  inspection  specified  in  Section 
72-53-13  of  PW  JT8D  Engine  Manual  P/N 
481672.  or  since  last  blade  shroud  crossnotch 
repair  that  was  accomplished  fter  the 
requirements  specified  in  Section  72-53-13 
of  PW  JT8D  Engine  Manual  P/N  481672;  or 

(B)  Inspect  within  1.000  cycles  or  1,000 
hours  time  in  service  since  November  14, 
1994,  whichever  occurs  first 

(iii)  Thereafter,  inspect  the  third  and  fourth 
stage  LPT  blade  sets  in  accordance  with  the 
procedures  and  intervals  specified  in  PW 
ASB  No.  A5913.  Revision  6.  dated  October 
15. 1993; 

(2)  At  the  next  shop  visit  after  November 
14. 1994;  but  not  later  than  December  31. 
1998,  or  8,000  hours  time  in  service  since 
November  14. 1994,  or  7,000  cycles  since 
November  14, 1994,  whichever  occurs  first, 
install  the  improved  inner  front  fan  exhaust 
duct  and  associated  hardware  in  accordance 
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with  Part  A  of  the  Accomplishment 
Instructions  of  PW  ASB  No.  A6110,  Revision 
1,  dated  October  15, 1993. 

(3)  At  the  next  access  to  the  third  stage 
turbine  air  sealing  ring  after  November  14, 
1994,  but  not  later  than  December  31. 1998, 
or  8,000  hours  time  in  service  since 
November  14, 1994,  or  7,000  cycles  since 
November  14, 1994,  whichever  occius  first, 
install  the  improved  third  stage  turbine  air 
sealing  ring  and  associated  hardware  in 
accordance  with  Part  B  of  the 
Accomplishment  Instructions  of  PW  ASB  No. 
A6110,  Revision  1,  dated  October  15, 1993. 

Note  2:  Third  stage  turbine  outer  air  seal, 
P/N  M2533,  is  an  acceptable  alternative  to 
PW  P/N  811962  for  compliance  with  this 
paragraph. 

(4)  At  the  next  shop  visit  after  November 
14, 1994.  but  not  later  than  December  31. 
1998,  or  8,000  hours  time  in  service  since 
November  14, 1994.  or  7.000  cycles  since 
November  14. 1994.  whichever  occurs  first, 
install  the  improved  No.  6  bearing  scavenge 
pump  bracket  bushing  in  accordance  with 
the  Accomplishment  Instructions  of  PW  ASB 
No.  A6131.  dated  August  24. 1993. 

(5)  Accomplishment  of  the  installations 
required  by  paragraphs  (a)(2),  (a)(3).  and 
(a)(4)  of  this  AD  constitutes  terminating 
action  to  the  repetitive  inspections  required 
by  paragraph  (a)(1)  of  this  AD. 

(b)  For  engines  that  do  contain  fan  exhaust 
inner  front  duct  segment  assemblies  that  are 
installed  in  accordance  with  PW  ASB  No. 
6039,  Revision  3,  dated  October  15. 1993,  or 
earlier  revisions  of  PW  ASB  No.  6039,  and 
either  PW  honeycomb  third  stage  outer 
airseal  P/N  801931, 802097,  797594.  or 
798279;  or  Pyromet  Industries,  Inc., 
honeycomb  third  stage  outer  airseaij*/N 
PI9336;  or  McQain  International,  Inc., 
honeycomb  third  stage  outer  airseal  P/N 
M2433ror  a  turbine  case  shield  assembly 
installed  in  accordance  with  PW  ASB  No. 
6039.  Revision  3,  dated  October  15, 1993,  or 
earlier  revisions  of  PW  ASB  No.  6039;  or  a 
third  stage  blade  set  that  has  third  stage 
tiuhine  blades  that  were  installed  in 
accordance  with  PW  SB  No.  5331.  dated 
October  27, 1982,  perform  the  installations 
required  by  paragraphs  (a)(2),  (a)(3).  and 
(a)(4)  of  this  AD,  at  the  times  specified  in 
those  resjjective  paragraphs. 

(c)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  an  engine  removal,  where 
engine  maintenance  entails  separation  of 
pairs  of  major  mating  engine  flanges  or  the 
removal  of  a  disk.  hub.  or  spool  at  a 
maintenance  facility  that  is  capable  of 
compliance  with  the  instructions  of  this  AD. 
regardless  of  other  planned  maintenance, 
except  for  field  maintenance  typ»e  activities 
jjerformed  at  this  maintenance  facility  in  lieu 
of  jjerforming  them  on-wing  or  at  another 
peripheral  facility. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  Compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
March  24, 1997. 

James  C  Jonas, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  97-8164  Filed  3-31-97;  8:45  am) 
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14  CFR  Part  39 

[Docicet  No.  96-NM-172-AO] 

RIN  2120-AA64 

Ainworthlness  DirecHves;  AirtMS  Model 
A310  and  A30a-600  Series  Airplanes 

AQENCV:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A3 10  and  A300- 
800  series  airplanes.  This  proposal 
would  require  a  visual  insp)ection  to 
detect  cracks  in  the  aft  moimt  beam 
assembly  of  the  engine;  and  replacement 
of  any  cracked  beam  with  a  new  beam 
or  beam  assembly.  TTie  proposal  also 
would  require  a  fluorescent  penetrant 
inspection  to  detect  cracks  in  the  aft 
mount  beam  assembly  of  the  engine, 
and  various  follow-on  actions.  This 
proposal  is  prompted  by  reports 
indicating  that,  apparently  due  to 
manufacturing  defects  during  the 
forging  process,  cracking  was  found  in 
two  engine  aft  mount  beams.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  detect  and  correct  such 
cracking,  which  could  result  in  reduced 
structural  integrity  of  the  aft  moimt 
beam  assembly  of  the  engine. 
DATES:  Comments  must  be  received  by 
May  12, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
172-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  insf>ected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France; 
or  Pratt  &  Whitiiey,  400  Main  Stiwt, 
East  Hartford,  Connecticut  06108.  TTiis 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Cfunments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule. 

Ine  proposals  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sujoimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-172-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-172-AD,  1601  Und  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generate  de  I'Aviation 
Qvile  (DGAC),  which  is  the 
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airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A310  and  A300-600  series 
airplanes.  The  DGAC  advises  that  it  has 
received  repfvts  indicating  that,  during 
overhaul  maintenance  following  a 
fluorescent  penetrant  inspection, 
cracking  was  found  in  two  engine  aft 
mount  beams  on  Airbus  Model  A3 10 
series  airplanes.  One  of  the  beams  had 
a  long  surface  crack,  and  the  other  beam 
had  smaller  branch  cracks.  The  apparent 
cause  of  such  cracking  has  been 
attributed  to  the  forging  process  during 
manufacturing.  Craddng  in  the  aft 
mount  beam  assembly  of  the  engine,  if 
not  detected  and  corrected,  coiild  residt 
in  reduced  structural  integrity  of  the  aft 
mount  betun  assembly. 

Explanation  of  Eelerant  Service 
iBfofinatioii 

Pratt  k  Whitney  has  issued  Alert 
Sovice  Bulletin  PW7R4  A71-129, 
Revision  1,  dated  August  30, 1995,  and 
Service  Bulletin  PW4NAC  A71-149, 
Revision  1.  dated  August  30, 1995. 
These  service  bulletins  describe 
procediires  for  performing  a  visual 
inspection  to  detect  cracks  in  the  aft 
mount  beam  assembly  of  the  engine; 
and  replacement  of  any  cracked  beam 
with  a  new  beam  or  beam  assembly. 
These  service  bulletins  also  describe 
procedures  for  performing  a  fluorescent 
penetrant  inspection  to  detect  cracks  in 
the  aft  mount  beam  assembly  of  the 
engine,  and  various  follow-on  actions. 
(These  follow-on  actions  include  an 
eddy  current  inspection,  reidentification 
of  the  beam,  and  replacement  of  any 
cracked  beam.)  The  DGAC  classified 
these  service  bulletins  as  mandatory  and 
issued  French  airworthiness  directive 
(C/N)  96-020-195(3),  dated  January  31, 
1996,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Coodusioiis 

These  airplane  models  are 
manufactiued  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  S  21.29  of 
the  Federal  Aviation  Reg\ilations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 


Explanation  of  Requimnents  of 
Propaaed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  reqiiire 
a  visual  inspection  to  detect  cracks  in 
the  aft  mount  beam  assembly  of  the 
engine:  and  replacement  of  any  cracked 
beam  with  a  new  beam  or  beam 
assembly.  The  proposed  AD  also  would 
require  a  fluorescent  penetrant 
inspection  to  detect  cracks  in  the  aft 
mount  beam  assembly  of  the  engine, 
and  various  follow-on  actions.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
applicable  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  8  Airbus 
Model  A310  and  A300-600Q  series 
airplanes  of  U.S.  registry  would  be 
afiected  by  this  proposed  AD. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  visual  inspection,  at  an 
average  labor  rate  of  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  visual  inspection  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $960,  or  $120  per  airplane. 

It  would  take  approximately  34  work 
hours  per  airplane  to  accomplish  the 
proposed  fluorescent  penetrant 
inspection,  at  an  average  labor  rate  of 
$60  per  woric  hour.  Based  on  these 
figures,  the  cost  impact  of  the 
flourescent  penetrant  inspection 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $16,320,  or  $2,040  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatfvy  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 


imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regiilatory  Policies  and  Procedures  (44 
FR 11034,  Febr\iary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOOnCSSES. 

List  of  Sublects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRWOfrmiNE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113, 44701. 


139.13    [Ar 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
AirbiM  IndiHtrte:  Docket  9ft-^^M-172-AD. 

Applicability:  Model  A310  and  A300-600 
series  airplanes,  equipped  with  Pratt  ft 
Whitney  Model  JT9D-7R4D1,  JT9D-7R4E1, 
JT9EV-7R4H1.  PW4151,  PW4156A  PW4158 
engines;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiect  of  the  modification,  alteration,  ot 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  in  the  aft 
mount  \xam  assembly  of  the  engine,  which 
could  result  in  reduced  structural  integrity  of 
the  aft  mount  beam  assembly,  accomplish  the 
following: 

(a)  Within  500  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  visual 
inspection  to  detect  cracks  in  the  aft  mount 


beam  assembly  of  the  engine,  in  accordance 
with  Part  1  of  the  Accomplishment 
Instructions  of  Pratt  &  Whitney  Alert  Service 
Bulletin  PW7R4  A71-129,  Revision  1.  dated 
August  30, 1995,  or  Pratt  ft  Whitney  Sanrica 
Bulletin  PW4NAC  A71-149,  Revision  1, 
dated  August  30, 1995;  as  applicable. 

(1)  If  no  crack  is  detected,  no  further  action 
is  required  by  this  paragraph. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  replace  the  cracked  beam  with  a  new 
beam  or  beam  assembly,  in  accordance  with 
the  applicable  service  bulletin. 

(b)  Within  4,000  flight  cycles  after  the 
effective  date  of  this  AD,  perform  a 
fluorescent  penetrant  inspection  to  detect 
Clacks  in  the  aft  mount  beam  assembly  of  the 
engine,  in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Pratt  ft 
Whitaey  Alert  Service  Bulletm  PW7R4  A71- 
129,  Revision  1,  dated  August  30, 1995,  or 
Pratt  ft  Whitney  Service  Bulletin  PW4NAC 
A71-149,  Revision  1,  dated  August  30, 1995; 
as  applicable. 

(1)  If  no  crack  is  detected,  prior  to  further 
flight,  perform  an  eddy  current  inspection  to 
detect  cracks  in  the  ait  mount  beam  assembly 
of  the  engine,  in  accordance  with  the 
applicable  service  bulletin. 

(i)  If  no  crack  is  detected,  prior  to  further 
flight,  reidentify  the  beam  in  accordance  with 
the  applicable  service  bulletin. 

(ii)  If  any  crack  is  detected,  prior  to  fiuther 
flight,  replace  the  cracked  beam  with  a  new 
beam  or  beam  assembly,  in  accordance  with 
the  applicable  service  bulletin. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  replace  the  cracked  beam  with  a  new 
beam  or  beam  assembly,  in  accordance  «nth 
the  applicabfe  service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  tliat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
26, 1997. 

SJL  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-6251  Filed  3-31-97;  8:45  am] 
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14CFRPart39 

[Dodtet  No.  96-NM-215-ADI 

RIN  2120-AA64 

Airworthiness  Dlrectlvss;  Alrtxis  Model 
A300.  A30O-600,  and  A310  Sariss 
Airplanss 

agency:  Federal  Aviation 
Administration,  EKDT. 

ACIION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Model  A300,  A300-600,  and 
A3 10  series  airplanes.  This  proposal 
would  require  inspecting  the  bearings 
located  in  the  me<^anical  control 
linkage  of  the  nose  landing  gear  (NLG) 
fiee-fall  mechanism  for  discrepancies, 
replacing  any  discrepant  bearings  with 
stainless  steel  bearings,  and  conducting 
a  test  to  ensure  that  the  NLG  free-fall 
mechanism  extends  properly.  This 
propKMal  is  prompted  by  a  report 
indicating  that,  during  an  operational 
test  of  the  NLG,  the  lanriing  gear  failed 
to  extend.  The  actions  spewed  by  the 
proposed  AD  are  intended  to  prevent 
the  bearings  fiom  seizing,  which  could 
lead  to  the  loss  of  NLG  free-fall 
extension  capability. 

DATES:  Comments  must  be  received  by 
May  12,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
215-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  prop>osed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Itenton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  vnll  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-215-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  Na 
96-NM-215-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

llie  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Airbus  Model 
A300,  A300-600,  and  A310  series 
airplanes.  The  E)GAC  advises  that  one 
Model  A  300  operator  reported  that, 
during  an  operational  test  of  free-fall 
extension  of  the  nose  landing  gear 
(NLG),  the  free-fall  handle  could  not  be 
rotated  and  the  NLG  failed  to  extend. 

Investigations  revealed  that  after 
17,000  flight  cycles  and  27,000  flight 
hours,  four  bearings  of  the  NLG  free-fall 
mechanism  were  severely  corroded  and 
had  seized.  The  bearings  are  located  in 
the  mechanical  control  linicage  of  the 
NLG  free-fall  mechanism.  Analysis 
disclosed  that  the  corroded  bearings 
were  made  of  carbon  steel  instead  of 
stainless  steel,  as  specified  in  the  type 
design. 

Corrosion  of  the  bearings  could  cause 
them  to  seize,  which,  if  not  corrected. 
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could  lead  to  the  loss  of  NLG  free-fall 
extension  capability. 

ExpUnation  td  Reierant  Serrice 
InfjoniiatiQii 

Airbus  has  issued  the  foUowdng 
service  bulletins,  all  dated  April  29. 
1996.  which  describe  procedures  for 
inspecting  the  four  bearings  located  in 
the  mechanical  control  linkage  of  the 
NLG  free-fall  mechanism  for 
discrepancies,  replacing  carbon  steel 
bearings  with  stainless  steel  bearings, 
and  conducting  a  test  to  ensure  that  the 
^4LG  free-fall  mechanism  extends 
properly: 

•  Service  Bulletin  A30O-32-0418. 
Revision  1. 

•  Service  Bulletin  A300-32-6061. 
Revision  1. 

•  Stfvice  Bulletin  A310-32-2098. 
Revision  1. 

Accomplishment  of  these  procedures 
will  preclude  potential  corrosion  and 
seizure  of  the  bearings,  which  could 
lead  to  the  loss  of  NLG  free-fall 
extension  capability. 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directive  (C/N) 
9&-052-197(B).  dated  March  13. 1996, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Coocluskuu 

These  airplane  models  are 
manufact\ired  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  Informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CIGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  opwaticm  in  the  United 
States. 

ExpUnation  of  Requirements  of 
Propueed  Role 

Since  an  unsafis  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
inspecting  the  four  bearings  located  in 
the  mechanical  control  linkage  of  the 
NLG  free-fall  mechanism  for 
discrepancies,  replacing  discrajMnt 
bearings  with  stainless  steel  bearings, 
and  conducting  a  test  to  ensure  that  the 
NLG  free-fall  mechanism  extends 
properly.  The  actions  would  be  required 


to  be  accomplished  in  accordance  with 
the  service  bulletins  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  127  Model 
A300,  A300-600,  and  A310  series 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  14  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hoiu. 
Required  parts  would  cost 
approximately  $552  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
propKMed  AD  on  U.S.  operators  is 
estimated  to  be  $176,784,  or  $1,392  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regiilatory  Pohdes  and  Procedures  (44 
PR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
A0CWE8SE8. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AlrlMH  Industrie:  Docket  96-NM-215-AD. 

Applicability:  All  Model  A300,  A300-600, 
and  A3 10  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  rep>aired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordanc3e  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  bearings  in  the  mechanical 
control  linkage  of  the  nose  landing  gear 
(NLG)  free-fall  mechanism  from  seizing, 
which  could  lead  to  the  loss  of  NLG  free-fsU 
extension  capability,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  conduct  an  inspection  to 
determine  whether  carbon  steel  or  stainless 
steel  bearings  are  installed  in  the  mechanical 
control  linkage  of  the  NLG  free-hll 
mechanism,  in  accordance  with  Airbus 
Service  Bulletin  A300-32-0418  (for  Model 
A300  series  airplanes),  A300-32-6061  (for 
Model  A300-600  series  airplanes),  or  A310- 
32-2098  (for  Model  A310  series  airplanes), 
all  Revision  1.  all  dated  April  29, 1996. 

(b)  If  stainless  steel  bearings  are  installed, 
prior  to  further  flight,  conduct  a  test  to 
ensure  that  the  NLG  firee-fall  mechanism 
extends  properly,  in  accordance  with  Airbus 
Service  Bulletin  A300-32-0418  (for  Model 
A300  series  airplanes),  A300-32-6061  (for 
Model  A300-600  series  airplanes),  or  A310- 
32-2098  (for  Model  A313  series  airplanes), 
all  Revision  1.  all  dated  April  29.  1996. 

(c)  If  cartwn  steel  bearings  are  installed, 
prifx'  to  further  flight,  replace  them  with 
stainless  steel  bearings,  and  conduct  a  test  to 
ensure  that  the  NLG  firee-hll  mechanism 
extends  properly,  in  accordance  with  Airbus 
Service  Bulletin  A300-32-0418  (for  Model 
A300  series  airplanes).  A300-3  2-6061  (for 
Model  A300-600  series  airplanes),  or  A310- 
32-2098  (for  Model  A310  series  airplanes), 
all  Revision  1,  all  dated  April  29,  1996. 

(d)  An  alternative  method  of  compliance  or 
adfustment  of  the  compliance  time  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principwl  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
26, 1997. 

S.lLMUIer, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  97-8253  Filed  3-31-97;  8:45  am) 

BCUNQ  coot  4«ie-13-U 


14  CFR  Part  39 

[Docket  No.  91-CE-87-^D] 

RIN  2120;nAA64 

Airworthiness  Directives;  De  Havilland 
OHC-6  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
Reopening  of  the  comment  period. 

SUMMARY:  This  doounent  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD),  which  would  have 
superseded  AD  80-13-11  R2.  That  AD 
currently  requires  repetitively 
inspecting  the  elevator,  flap,  aileron, 
and  rudder  control  rods  for  cracks  on 
certain  de  Havilland  £^C-6  series 
airplanes,  replacing  any  cracked  rod, 
and  installing  rod  sleeves.  The  previous 
document  would  have  required 
replacing  the  elevator  trim  and  elevator/ 
flap  interconnect  rods,  the  aileron 
control  rods,  the  elevator  control  rods, 
and  the  rudder  control  rods  with  parts 
of  improved  design,  and  repetitively 
inspecting  these  rods  thereafter  at 
certain  intervals.  These  replacementa 
would  reduce  the  need  for  the  nimiber 
of  repetitions  of  the  inspections 
currently  required  by  AD  80-13-11  R2. 
The  Federal  Aviation  Administration 
(FAA)  has  determined  that  the  flap 
control  rods  should  also  be  replaced 
with  parts  of  improved  design  as 
terminating  action  for  repetitive 
inspections  currently  required  by  AD 
80-03-08.  The  proposed  action  would 


supersede  both  AD  80-13-11  R2  and 
AD  80-03-08  and  would  require  the 
replacements  as  terminating  action  to 
the  repetitive  inspections  currently 
required.  The  proposed  action  is  f>art  of 
the  FAA's  policy  on  commuter  class 
aircraft,  which  briefly  states  that,  when 
a  modification  exists  that  could 
eliminate  or  reduce  the  number  of 
required  critical  inspections,  the 
modification  should  be  incorporated. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  cracking  of 
these  control  rods,  which,  if  not 
detected  and  corrected,  could  result  in 
loss  of  control  of  the  airplane. 

DATES:  Conunents  must  be  received  on 
or  before  June  13, 1997. 

ADDRESSES:  Submit  commenta  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  91-CE-87- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  de 
Havilland.  Inc..  123  Ckrratt  Boulevard. 
Downsview,  Ontario,  danada,  M3K  1Y5. 
This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer.  FAA,  New 
York  Aircraft  Certification  Office.  10 
Fifth  Street,  3rd  Floor,  Valley  Stream, 
New  York  11581;  telephone  (516)  256- 
7523;  facsimile  (516)  568-2716. 

SUPPLEMENTARY  INFORMATION: 
Commenta  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
conununications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspecta  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  commenta, 
in  the  Rules  Docket  for  examinatioQ  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sul»tance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Commenta  to 
Docket  No.  91-CE-87-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  Supplemental  NPRM 

Any  person  may  obtain  a  copy  of  this 
supplemental  NPRM  by  submitting  a 
request  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel , 
Attention:  Rules  Docket  No.  91-CE-87- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  de  Havilland  DHC-6 
series  airplanes  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  October  12, 1993 
(58  FR  52714).  The  NPRM  proposed  to 
supersede  AD  80-13-11  R2  with  a  new 
AD  that  would  (1)  require  replacing 
elevator  trim  and  elevator/ flap 
interconnect  rods,  and  the  flap,  aileroii, 
elevator,  and  rudder  contit)l  rods  with 
parte  of  improved  design;  and  (2)  retain 
the  aileron  control  rod  inspections 
ciurently  required  by  AD  80-13-11  R2, 
but  reduce  the  number  of  repetitions  of 
these  inspections.  Accomplishment  of 
the  proposed  replacement  as  specified 
in  the  NPRM  would  be  in  accordance 
with  de  Havilland  Service  Bulletin  (SB) 
No.  6/502.  dated  March  24. 1989. 
Accomplishment  of  the  proposed 
inspections  as  sp>ecified  in  the  NPRM 
would  be  in  accordance  with  de 
Havilland  SB  No.  6/390,  Revision  E. 
dated  December  20,  1991. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  AD.  No  commenta  were 
received  on  the  NPRM  or  on  the  FAA's 
determination  of  the  cost  on  the  public. 

The  FAA's  Aging  tkmmnter-ClaA 
Aircraft  Policy 

The  actions  specified  in  the  NPRM  are 
part  of  the  FAA's  aging  commuter  class 
aircraft  policy,  which  briefly  states  that, 
when  a  modification  exista  that  could  - 
eliminate  or  reduce  the  number  of 
required  critical  inspections,  the 
modification  should  be  incorporated. 
This  policy  is  based  on  the  FAA's 
determination  that  reliance  on  critical 
repetitive  inspections  on  aging 
commuter-class  airplanes  carries  an 
unnecessary  safety  risk  when  a  design 
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change  exists  that  could  eliminate  or,  in 
certain  instances,  reduce  the  number  of 
those  critical  inspections.  In 
determining  what  inspections  are 
critical,  the  FAA  considers  (1)  the  safety 
consequences  of  the  airplane  if  the 
known  problem  is  not  detected  by  the 
inspection;  (2)  the  reliability  of  the 
inspection  such  as  the  probability  of  not 
detecting  the  known  problem;  (3) 
whether  the  inspection  area  is  difficult 
to  access;  and  (4)  the  possibility  of 
damage  to  an  adjacent  structure  as  a 
result  of  the  problem. 

Events  Leading  to  the  Issuance  of  This 
Supplemental  NPRM 

Since  issuing  the  NPRM,  the  FAA  has 
determined  that  AO  80-03-08  is  also 
one  that  should  be  superseded  by  this 
action  to  coincide  with  the  FAA's  aging 
commuter  aircraft  policy.  AD  80-03-C8 
currently  requires  repetitively 
inspecting  the  flap  control  rods  on  de 
Havilland  DHC-6  series  airplanes.  De 
Havilland  SB  No.  6/502  also  specifies 
procedures  for  replacing  the  flap  control 
rods  with  parts  of  improved  design.  The 
FAA  has  determined  that  when  these 
replacements  are  incorporated,  the 
number  of  repetitive  inspections  of 
these  control  rods  can  be  reduced. 

After  reviewing  all  information 
related  to  the  events  leading  to  this 
supplemental  NPRM,  the  FAA  has 
determined  that  (1)  the  flap  control  rod 
replacements  should  be  added  to  the 
dociunent;  and  (2)  AD  action  should  be 
taken  to  prevent  cracking  of  the  elevator 
trim  and  elevator/flap  interconnect  rods, 
the  aileron  control  rods,  the  elevator 
control  rods,  the  rudder  control  rods, 
and  the  flap  control  rods.  If  not  detected 
and  corrected,  a  cracked  control  rod 
could  result  in  loss  of  control  of  the 
airplane. 

Explanation  of  the  Prorisions  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identiHed  that  is  likely  to  exist  or 
develop  in  other  de  Havilland  DHC-6 
series  airplanes  of  the  same  type  design, 
the  proposed  AD  would  supersede  both 
AD  80-13-11  R2  and  AD  80-03-08  with 
a  new  AD  that  would  (1)  require 
replacing  elevator,  flap,  aileron,  and 
rudder  control  rods  and  elevator  trim 
and  elevator  flap/interconnect  control 
rods  with  improved  parts;  and  (2)  retain 
the  aileron  control  rod  inspections 
currently  required  by  AD  80-13-11  R2, 
but  reduce  the  number  of  repetitions  of 
these  inspections.  Accomplishment  of 
the  proposed  replacements  would  be  in 
accordance  with  de  Havilland  SB  No.  6/ 
502.  dated  March  24,  1989. 
Accomplishment  of  the  proposed 
inspections  would  be  in  accordance 


with  de  Havilland  SB  No.  6/390, 
Revision  E,  dated  December  20, 1991, 
and  de  Havilland  SB  No.  6/388, 
Revision  C,  dated  October  29, 1982. 

The  FAA  prepared  a  Regulatory 
Flexibility  [)etermination  and  Analysis 
for  the  original  proposal.  This  analysis 
was  based  on  all  owners/operators  of  de 
Havilland  DHC-6  airplanes  replacing  all 
control  rods  specified  in  de  Havilland 
SB  No.  6/502.  Because  the  replacement 
flap  control  rods  that  the  FAA  is  adding 
to  the  proposal  are  already  included  in 
de  Havilland  SB  No.  6/502,  there  is  no 
need  to  accomplish  a  separate 
Regulatory  Flexibility  Determination 
and  Analysis.  The  FAA  is  reprinting  the 
synopsis  of  this  analysis  in  this 
document. 

Cost  Impact 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  would  be  afl'ected  by 
the  proposed  AD,  that  it  would  take 
approximately  20  workhours  (4 
workhours/  inspection  and  16 
workhours/replacement)  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $15,600  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S.    . 
operators  is  estimated  to  be  $2,839,200. 

AD  80-13-11  R2  and  AD  80-03-08, 
which  would  both  be  superseded  by  the 
proposed  action,  currently  require 
inspecting  these  control  rod  assemblies. 
These  inspections  take  approximately 
32  workhours  at  an  average  cost  of  $60 
per  hour;  approximately  $1 .920  per 
airplane  or  $324,460  for  the  entire  fleet. 
The  inspection  procedures  of  the 
proposed  AD  would  be  less  costly  and 
less  frequent  than  those  required  by  AD 
80-13-11  R2  and  AD  80-03-08. 

With  the  above  figures  in  mind, 
including  the  costs  for  the  modification 
proposed  by  this  action,  the  proposed 
AD  would  cost  an  additional  $14,880 
per  airplane  over  that  already  required 
by  AD  80-13-11  R2  and  AD  80-03-08, 
or  a  total  additional  fleet  cost  of 
$2,524,860.  These  figures  do  not 
account  for  the  recurring  costs  through 
the  repetitive  inspection  requirement  of 
AD  80-13-11  R2  and  AD  80-03-08.  and 
the  proposed  AD.  The  proposed  AD 
would  only  require  repetitive 
inspections  every  2,400  hours  time-in- 
service  (TIS)  after  the  control  rod 
assembly  is  replaced,  where  AD  80-13- 
11  R2  currently  requires  repetitive 
inspections  every  800  hours  TIS  and  AD 
80-03-08  requires  repetitive  inspections 
every  200  hours  TIS. 

The  incremental  costs  of  the  proposed 
AD  would  depend  on  the  remaining 
service  life  of  a  DHC-6  airplane  and  its 


utilization,  i.e.,  the  number  of  hours  TIS 
per  year.  The  proposed  AD  would 
provide  a  cost  savings  over  that  already 
required  to  most  owner/operators  of  de 
Havilland  DHC-6  airplanes.  The 
following  examines  the  incremental 
costs  to  owners  of  de  Havilland  DHC- 
6  series  airplanes  with  remaining 
service  lives  of  10,  20,  and  30  years  if 
the  airplanes  are  utilized  between  100 
and  12,500  hours  TIS  annually. 

The  proposed  AD  would  provide  » 
cost  savings  at  a  service  Ufe  of  10  years 
for  operators  utiUzing  their  airplanes 
less  than  135  hours  TIS  or  more  than 
1,000  hours  TIS  annually,  and  would 
provide  a  cost  savings  at  service  lives  of 
20  and  30  years  for  aJl  de  Havilland 
DHC-6  series  airplanes,  regardless  of 
airplane  usage.  'Hie  savings  resulting 
from  the  less  frequent  inspections  more 
than  offset  the  costs  of  replacing  the 
control  rods.  The  cost  savings  would  be 
at  least  $2,800  at  an  average  20-year 
remaining  service  life  and  utilizing  a  7 
percent  interest  rate.  For  a  30-year 
remaining  service  life,  the  operator 
should  realize  a  cost  savings  of  at  least 
$6,000  (with  a  7  percent  interest  rate). 

De  Havilland  DHC-6  series  airplanes 
that  are  utilized  between  135  and  1,000 
hours  TIS  annually  may  not  see  a  cost 
savings  when  replacing  the  control  rods 
bdsed  upon  a  10-year  remaining  service 
life.  Before  issuing  this  supplemental 
notice  of  proposed  rulemaking,  the  FAA 
took  into  account  that  the  costs  of 
replacing  the  rods  could  be  greater  than 
the  savings  from  the  inspections 
required  by  the  proposed  AD  for 
operators  utilizing  Uieir  airplanes 
within  this  range. 

The  Pn^posed  AD's  Impact  Utilizing  the 
FAA's  Aging  Conunuter  Class  Aircraft 
Policy 

The  intent  of  the  FAA's  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  169 
airplanes  in  the  U.S.  registry  that  would 
be  affected  by  the  proposed  AD.  the 
FAA  has  determined  that  approximately 
50  percent  are  operated  in  scheduled 
passenger  service  by  14  different 
operators.  A  significant  number  of  the 
remaining  50  percent  are  operated  in 
other  forms  of  air  transportation  such  as 
air  cargo  and  air  taxi. 

The  proposed  AD  allows  500  hours 
time-in-service  (TIS)  before 
accompUshment  of  the  design 
modification  would  become  mandatory. 
The  average  utilization  of  the  fleet  for 
those  airplanes  in  commercial 
commuter  service  is  approximately  25 
to  SO  hours  TIS  per  week.  Based  on 
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these  figiires,  op)erators  of  commuter- 
class  airplanes  involved  in  commercial 
operation  would  have  to  accomplish  the 
proposed  modification  within  two  to 
five  calendar  months  after  the  proposed 
AD  would  become  effective.  Based  on 
these  scheduled  operation  figures, 
repetitive  inspections  for  the  proposed 
AD  for  operators  Mrho  had  accomplished 
the  modification  would  be  required 
approximately  every  one  to  two  years. 
For  private  owners,  who  typically 
operate  between  100  to  200  hours  TIS 
per  year,  this  would  allow  two  to  five 
years  before  the  proposed  modification 
would  be  mandatory.  Based  on  these 
nonscheduled  of)eration  figures, 
repetitive  inspections  for  the  proposed 
AD  for  operators  who  had  accomplished 
the  modification  would  be  required 
approximately  every  12  to  24  years. 

Regulatory  Flexibility  Determination 
and  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionally 
burdened  by  govenunent  regulations. 
The  RFA  requires  government  agencies 
to  determine  whether  rules  would  have 
a  "significant  economic  impact  on  a 
substantial  number  of  small  entities," 
and.  in  cases  where  they  would, 
conduct  a  Regidatory  Flexibility 
Analysis  in  which  alternatives  to  the 
rule  are  considered.  FAA  Order 
2100.14A.  Regulatory  FlexibiUty  Criteria 
and  Guidance,  outlines  FAA  procedures 
and  criteria  for  complying  with  the 
RFA.  Small  entities  are  defined  as  smaU 
businesses  and  small  not-for-profit 
organizations  that  are  independently 
owned  and  operated  or  airports 
operated  by  small  governmental 
jurisdictions.  A  "substantial  nimiber"  is 
defined  as  a  number  that  is  not  less  than 
11  and  that  is  more  than  one-third  of  the 
small  entities  subject  to  the  proposed 
rule,  or  any  number  of  small  entities 
subject  to  the  niTk  which  is  substantial 
in  the  judgment  of  the  rulemaking 
official.  A  "significant  economic 
impact"  is  defined  as  an  annualized  net 
compliance  cost,  adjusted  for  inflation, 
which  is  greater  than  a  threshold  cost 
level  for  defined  entity  types.  FAA 
Order  2100.14A  sets  the  size  threshold 
for  small  entities  operating  aircraft  for 
hire  at  nine  aircraft  owned  and  the 
annualized  cost  threshold  at  $65,300  for 
scheduled  operatora  and  $5,000  for 
unscheduled  operators. 

The  169  U.S. -registered  airplanes 
affected  by  the  proposed  AD  are  owned 
according  to  the  following  breakdown: 
13  by  individuals,  8  by  U.S.  government 
agencies,  and  148  by  businesses  or  not- 
for-profit  enterprises.  Of  the  148 


entities,  one  owns  26  airplanes,  one 
owns  11  airplanes,  nineteen  own 
between  2  and  9  airplanes,  and  fifty 
own  1  airplane  each. 

The  FAA  cannot  determine  the  sizes 
of  all  the  148  owner  entities  nor  the 
relative  significance  of  the  costs  or  cost 
savings  estimated  above.  However,  more 
than  one-third  of  these  entities  operate 
de  Havilland  DHC-6  series  airplanes  in 
scheduled  service.  According  to 
statistics  obtained  by  the  FAA.  these 
airplane  operators  in  scheduled  service 
utihze  the  affected  airplanes  an  average 
of  1,383  hours  TIS  annually,  and  general 
aviation  operators  utilize  their  airplanes 
an  average  of  706  hours  TIS  annually. 
These  figiires  may  have  a  standard  of 
error  of  14.4  percent  and  the  general 
aviation  average  may  include  some 
airplanes  in  commuter  service.  The  FAA 
cannot  reasonably  estimate  the 
distribution  of  these  hours  among  the  de 
Havilland  DHC-6  fleet. 

Because  of  these  imcertainties.  no  cost 
thresholds  for  significant  economic 
impact  can  be  reasonably  determined. 
The  FAA  solicits  comments  concerning 
the  impact  of  this  proposed  AD  on  small 
entity  owners  of  the  affected  airplanes. 
Based  on  the  possibility  that  this 
proposed  AD  could  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  the  FAA  ccmducted  a 
Regulatory  Flexibility  Determination 
and  Analysis.  A  copy  of  this  analysis 
may  be  obtained  by  contacting  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

Regulatory  Impact  ' 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federaUsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  disciissed  above.  I 
certify  that  tiis  action  (1)  is  not  a 
"significant  it^ulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  USC  106(g),  40113,  44701. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  both  AD  80-13-11  R2. 
Amendment  39-4703,  and  AD  80-03- 
08.  Amendment  39-3682.  and  by  adding 
the  following  new  AD: 

De  lUvilland:  Docket  No.  91-CE-87-AO. 

Supersedes  AD  80-13-11  R2, 

Amendment  39-4703,  and  AD  80-03-08. 

Amendment  39-3682. 
Applicability:  Models  DHC-6-1,  DHC-6- 
100,  DHC-6-200,  and  DHC-6-300  airplanes 
(all  serial  numbers),  certificated  in  any 
category. 

Nete  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiected,  the 
owner/op>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsaiie  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  loss  of  control  of  the  airplane 
caused  by  cracked  elevator,  flap,  aileron, 
elevator  trim,  elevator/flap  interconnect,  and 
rudder  control  rods,  accomplish  the 
following: 

(a)  Within  the  next  500  hours  time-in- 
service 

(TIS)  alter  the  effective  date  of  this  AD, 
replace  the  following  2024-T3  or  2024-T81 
control  rods  %irith  6061-T6  control  rods  in 
accordance  with  the  ACCXDMPLISilMENT 
INSTRUCmONS  section  of  de  Havilland 
Service  Bulletin  (SB)  Na  6/502,  dated  March 
24,  1989: 

(1)  Flap  Control  Rods:  Modification  No.  6/ 
1781; 
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(2)  Elevator  Trim  and  Elevator^lap 
Interconnect  Control  Rods:  Modification  Na 
6/1785: 

(3)  Aileron  Control  Rods:  Modification  No. 
6/1791; 

(4)  Elevator  Control  Rods:  Modification  No. 
6/1792:  and 

(5)  Rudder  Control  Rods:  Modification  No. 
6/1802. 

Note  2:  The  specific  part  numbers  of  the 
2024-T3  or  2024-T81  control  and 
interconnect  control  rods  and  their  6061-T6 
replacement  part  numbers  are  contained  in 
de  Havilland  SB  No.  6/502.  dated  March  24. 
1989. 

(b)  Within  2.400  hours  TIS  after  the 
replacement  required  by  paragraph  (a)  of  this 
AD.  and  thereafter  at  intervals  not  to  exceed 
2.400  hours  TIS.  inspect  all  the  affected 
control  rods  for  craclcs  in  accordance  with 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  de  Havilland  SB  No.  6/390, 
Revision  E.  dated  December  20, 1991:  or  de 
Havilland  SB  No.  6/388.  Revision  C.  dated 
October  29,  1982,  as  applicable.  Prior  to 
fiirther  flight,  replace  any  cracked  rod  with 

a  new  6061-T6  rod  as  specified  in  and  in 
accordance  writh  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  de  Havilland  SB 
No.  6/502.  dated  March  24.  1989. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safiety  may  be 
approved  by  the  Manager,  New  York  Aircraft 
Certification  Office  (ACO).  10  Fifth  Street, 
3rd  Floor.  Valley  Stream,  New  York  11581. 
The  request  shall  be  forwarded  through  an 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  de  Havilland,  Inc.. 
123  Garratt  Boulevard.  Do%vnsview,  Ontario, 
Canada,  M3K  1Y5:  or  may  examine  these 
documents  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

(f)  This  amendment  supersedes  AD  80-13- 
11  R2,  Amendment  39-^703,  and  AD  80-03- 
08,  Amendment  39-3682. 

Issued  in  Kansas  City,  Missouri,  on  March 
26.  1997. 

Michael  G«llagliBr. 

Manager,  Small  Airplane  Directorate,  Aircmft 
Certification  Service. 

(FR  Doc.  97-8252  Filed  3-31-97;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  41 

RIN  1076-nAD08 

Grants  to  Tribaily  Controlled 
Community  Colleges  and  Navajo 
Community  College 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  proposing  to  revise  part  41  to 
improve  the  clarity  of  the  regulations 
and  understanding  of  the  public  as 
mandated  by  Executive  Order  12866. 
The  regulations  have  been  reorganized 
and  rewritten  in  plain  English. 

DATES:  Comments  must  be  received  on 
or  before  June  2,  1997. 

ADDRESSES:  Mail  comments  to  Joann  S. 
Morris.  Director,  Office  of  Indian 
Education  Programs,  Bureau  of  Indian 
Affairs,  Department  of  the  Interior,  1849 
C  St.  NW,  Mail  Stop  3512-MIB. 
Washington,  D.C.  20240;  or,  hand 
deliver  them  to  Room  3512  at  the  above 
address.  Comments  will  be  available  for 
inspection  at  this  address  from  9:00  a.m. 
to  4:00  p.m.,  Monday  through  Friday 
beginning  approximately  April  15,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garry  R.  Martin,  Office  of  Indian 
Education  Programs,  Bureau  of  Indian 
Affairs  at  telephone  (202)  208-4871. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  rules  and  regulations 
is  vested  in  the  Secretary  of  the  Interior 
by  5  U.S.C.  301  and  sections  463  and 
465  of  the  Revised  Statutes,  25  U.S.C.  2 
and  9. 

Publication  of  the  proposed  rule  by 
the  Department  of  the  Interior 
(Dep>artment)  provides  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process.  Interested  persons 
may  submit  written  comments  regarding 
the  proposed  rule  to  the  Ioi".ation 
identified  in  the  "addresses"  section  of 
this  document. 

Executive  Order  12988 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget 
(OMB)  that  the  proposed  rule  meets  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Executive  Order  12866 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 


Regulatory  Flexibility  Act 

This  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

Executive  Order  12630 

The  Department  hasrietermined  that 
this  proposed  rule  does  not  have 
"significant"  takings  implications.  The 
proposed  rule  does  not  pertain  to 
"taking"  of  private  property  interests, 
nor  does  it  impact  private  property. 

Executive  Order  12612 

The  Department  has  determined  that 
this  proposed  rule  does  not  have 
significant  Federalism  effects  because  it 
pertains  solely  to  Federal-tribal  relations 
and  will  not  interfere  with  the  roles, 
rights  and  responsibiUties  of  States. 

NEPA  Statement 

The  Department  has  determined  that 
this  proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  under  the  National 
Environmental  Policy  Act  of  1969. 

Unfunded  Mandates  Act  of  1995 

This  proposed  rule  imposes  no 
unfunded  mandates  on  any 
governmental  or  private  entity  and  is  in 
compliance  with  the  provisions  of  the 
Unfunded  Mandates  Act  of  1995. 

Paperwork  Reduction  Act  of  1995 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d).  the  Department  of  the  Interior 
has  submitted  a  copy  of  these  sections 
to  the  Office  of  Management  and  Budget 
(OMB)  for  its  review. 

All  information  is  to  be  collected 
annually  from  each  apphcant.  The 
annual  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  "3  hours  for  each 
response  for  24  respondents,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The  total 
annual  reporting  and  recordkeeping 
burden  for  this  collection  is  estimated  to 
be  72  hours. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
infom-iation  collection  requirement 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Room  10202.  New  Executive 
Office  Building.  Washington,  D.C. 
20503;  Attention:  Desk  Officer  for  the 
U.S.  Department  of  the  Interior. 
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The  Department  considers  comments 
by  the  public  on  this  proposed 
collection  of  information  in: 

Evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whethn-  the  information  will  hav? 
practical  utility; 

Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  the  OMB  is  best  assured  of  having  its 
full  effect  if  OMB  receives  it  within  30 
days  of  publication.  This  does  not  affect 
the  deadline  for  the  public  to  comment 
to  the  Bureau  of  Indian  Affairs  on  the 
proposed  regulations. 

Drafting  Information 

The  primary  author  of  this  document 
is  Garry  R.  Martin.  Office  of  Indian 
Education  Programs.  Bureau  of  Indian 
Affairs,  Department  of  the  Interior. 

List  of  Subjects  in  25  CFR  Fart  41 

Indians — tribaily  controlled  colleges; 
Indians — educational  grants. 

For  the  reasons  given  in  the  preamble, 
part  41  in  Chapter  I  of  Title  25  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  revised  as  set  forth  below: 

PART  41— GRANTS  TO  TRIBALLY 
CONTROLLED  COMMUNITY 
COLLEGES  AND  NAVAJO 
COMMUNITY  COLLEGE 

General  Provisioiis 

41.1  What  does  this  part  cover? 

41.2  What  terms  are  used  in  this  part? 

41.3  Where  do  grant  funds  come  from? 

41.4  How  is  the  TCXX)'s  aimual  budget 
requested? 

41.5  What  bimess  provisions  apply  to  this 
part? 

41.6  How  do  the  requirements  of  part  276 
apply  to  this  part? 

Eitablishing  Eligibility 

41.10    Who  can  receive  a  grant  under  this 
part? 


41.11  How  must  grant  funds  be  used? 

41.12  How  does  the  Director  determine  who 
is  eligible  for  a  grant? 

41.13  IfaTCCX:  is  eligible,  when  can  it 
receive  funding? 

41.14  How  can  a  TCCC  appeal  a  finding  of 
ineligibility? 

41.15  Is  a  TCOC's  eligibility  ever  reviewed? 

Applying  for  a  Title  I  Grant 

4 1 .  20    How  can  a  Title  I TCXX!  apply  for  a 
grant? 

41.21  How  will  the  TCXXl  hear  if  it  has 
received  a  grant? 

41.22  What  happens  if  the  Director 
disapproves  an  application? 

41.23  What  additional  documentation  is 
required  after  a  grant  is  approved? 

41.24  Are  there  criminal  penalties  for 
making  felse  statements  on  an 
application? 

Counting  Students  and  Measuring  Progress 

41.30  What  procedures  are  used  to  count 
students? 

41.31  Must  TCXX]s  have  standards  for 
measuring  progress? 

Applying  for  a  Title  II  Grant 

41.40  What  is  Nava)o  Community  College's 
grant  entitlement? 

41.41  How  does  NOC  apply  for  its  grant 
under  Title  D? 

41.42  What  other  provisions  apply  to  NCC's 
grant? 

Grant  Payments 

41.50  What  general  limitation  applies  to 
grant  payments? 

41.51  How  will  BLA  determine  the  per 
capita  payment  for  Title  I  TOCCs? 

41.52  What  are  the  per  capita  payment 
procedures? 

41.53  How  must  the  TCCC  handle  interest 
or  investment  income? 

41.54  How  is  other  funding  that  a  TCOC 
may  receive  affected  by  funding  received 
under  this  part? 

41.55  What  about  grant  overpayments/ 
underpayments? 

Technical  and  Planning  Assistance 

41.60  Are  there  any  funds  for  technical 
assistance? 

4 1 .61  Are  planning  grants  available? 

41 .62  How  can  a  tribe  or  tribal  entity  apply 
for  a  planning  grant? 

41.63  How  will  a  tribe  or  tribal  entity  know 
if  it  has  received  a  planning  grant? 

41.64  What  is  required  in  a  study  made 
with  a  planning  grant? 

41.65  What  will  happen  to  unused  planning 
grant  fimds? 

41.66  What  assistance  will  BIA  provide 
TOCCs  in  determining  their  needs  and 
costs? 

Endowment  Funds 

4 1 .  70    When  is  a  TOCC  entitled  to  receive 
endowrment  fimds? 

41.71  How  can  a  TCOC  obtain  endowment 
funds? 

41.72  What  requirements  must  an 
endowment  trust  fund  meet? 

41.73  How  does  a  TCOC  apply  to 
participate  in  the  endowment  program? 


41.74  What  action  will  the  Director  take  on 
applications? 

41.75  What  happens  ifa  TCOC  is  overpaid 
under  the  endowment  program? 

41.76  What  assets  may  a  TOCC  use  to 
comply  with  the  matching  requirement? 

41.77  How  is  the  value  of  donated  real  or 
personal  property  established? 

41.78  What  happens  if  real  or  personal 
property  that  the  TCCC  uses  to  comply 
with  the  matching  requirement  is  sold  or 
disposed  of? 

41.79  How  will  BIA  match  the  value  of 
property  or  capital  contributions? 

41.80  What  procedures  will  BIA  follow 
when  there  are  additional  funds  for  the 
endowment  program? 

Appeals 

41 .90    What  appeal  righte  do  TOCCs  have 
under  this  part? 

Required  Reports 

41.95  What  reports  are  required? 

41.96  Are  there  requirements  for 
information  collection? 

Authority:  25  U.S.C  1801-1852;  25  U.S.C 
640a-640c-3 

General  Provisions 

f41.l    What  doM  tttis  part  covar? 

The  Congress  of  the  United  States  has 
required  the  Department  of  Interior  to 
provide  funding  for  the  estabUshment. 
o]}eration,  and  improvement  of  Tribaily 
Controlled  Community  Colleges 
(TCCCs)  to  ensure  the  growth  of 
educational  opportunities  for  Indian 
people.  This  part  contains  procedures 
for  providing  funding  and  technical 
assistance  as  authorized  by  the  Tribaily 
Controlled  Community  College 
Assistance  Act  of  1978  (Act),  as 
amended,  and  the  Navajo  Commimity 
College  Act  of  1971,  as  amended. 

§41^    Wttat  terms  are  used  in  this  part? 

Ability  to  benefit  means  that  a  person 
without  a  high  school  diploma  or  its 
equivalent  and  whose  age  is  beyond  the 
States  compulsory  attendance  law  may 
be  admitted  conditionally  as  a  special 
student  in  an  educational  program.  All 
higher  education  institutions  must 
establish,  publish,  and  apply  reasonable 
standards  for  the  student  to  benefit 
which  will  include  testing  that 
measures  the  student's  aptitude  to 
successfully  complete  the  course  in 
which  he/she  is  enrolled. 

Academic  facilities  means  structures 
used  for  classroom  instruction,  program 
administration  and  maintenance  at  an 
institution  of  higher  education.  Tliis 
includes  buildings  used  for  academic, 
vocational,  and  cultural  instruction; 
dormitories;  service  buildings  used  for 
storage  or  utilities  essential  to  the 
operation  of  these  facilities;  and  the 
campus  groimds. 
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Academic  term  means  a  semester, 
quarter,  trimester,  or  other  period  that 
the  TCCC  refers  to  as  a  division  of  its 
academic  year. 

Academic  year  means  a  period 
established  by  a  tribal  college  as  the 
annual  period  of  operation  of  its 
education  programs. 

Act  means  Title  I  and  Title  n  of  the 
Tribally  Controlled  Community  College 
Assistance  Act  of  1978.  Public  Law  95- 
471;  92  Stat.  1325.  25  U.S.C.  1801  et 
seq.,  as  amended. 

Assistant  Secretary  means  the 
Assistant  Secretary — Indian  Affairs  or 
his/her  designee. 

BLA  means  the  Bureau  of  Indian 
Affairs.  U.S.  Department  of  the  Interior. 

Director  means  the  Director.  Office  of 
Indian  Education  Programs  (OIEP), 
Bureau  of  Indian  Affairs  or  his/her 
designee. 

Endowment  fund  means  an  interest 
bearing  account  established  by  a  TCCC 
that: 

(1)  Is  exempt  from  taxation: 

(2)  Is  maintained  for  the  purpose  of 
generating  income  for  the  support  of  the 
TCCC;  and 

(3)  May  include  real  and  personal 
property  (buildings,  land,  and  money). 

Indian  means  a  person  who  is  a 
member  of  an  Indian  tribe  and  is  eligible 
to  receive  services  from  the  Secretary  of 
the  Interior  because  of  his/her  status  as 
an  Indian. 

Indian  student  count  (ISC)  means  a 
number  equal  to  the  total  number  of 
Indian  students  enrolled  in  each  TCCC, 
determined  on  the  basis  of  the  quotient 
of  the  sum  of  the  credit  hours  of  all  the 
Indian  students  enrolled,  divided  by 
twelve  (full-time  equivalency).  The  total 
(ISC)  is  then  divided  by  two  (semesters) 
or  three  (quarters)  to  determine  the 
annual  (ISC)  which  is  used  as  the  basis 
for  fund  distribution. 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  commimity.  including  any  Alaskan 
native  village  or  regional  or  village 
corporation  as  defined  in.  or  established 
pursuant  to,  the  Alaskan  Native  Claims 
Settlement  Act.  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians. 

Institution  of  higher  education  means 
an  institution  of  higher  education  as 
defined  by  section  1201(a)  of  the  Higher 
Education  Act  of  1965,  except  clause  (2) 
of  that  section  will  not  be  applicable. 

Per  capita  payment  means  the 
payment  derived  by  dividing  the 
amount  appropriated  by  Congress  by  the 
sum  of  all  ISC's  and  then  multiplying 
the  quotient  by  the  ISC  for  each  TCCC. 


Personal  pmperty  means  property  of 
any  kind  except  real  property.  It  may  be 
tangible — having  physical  existence,  or 
int£mgible — having  no  physical 
existence  such  as  patents,  inventions, 
and  copyrights. 

Real  property  means  land,  land 
improvements,  structures,  and 
appendages  thereto,  excluding 
removable  personal  property,  machinery 
and  equipment. 

Regular  student  means  a  person  who 
has  a  high  school  diploma  or  GED  and 
is  enrolled  in  an  educational  program. 

Satisfactory  progress  means  that  the 
student  is  making  sufficient 
advancement  in  his/her  field  of  study  in 
accordance  with  the  standards  of  the 
college. 

Secretary  means  the  Secretary  of  the 
Interior,  or  his/her  authorized 
representative. 

Third  week  means  the  period 
beginning  with  the  registration  date  as 
published  by  the  college  for  each 
academic  session  and  ending  21 
calendar  days  later. 

Title  I  means  Title  I  of  the  Tribally 
Controlled  Community  College 
Assistance  Act  of  1978.  which  governs 
grants  to  tribally  controlled  community 
colleges  other  than  NCC. 

Title  II  means  Title  D  of  the  Tribally 
Controlled  Community  College 
Assistance  Act  of  1978.  which  governs 
grants  to  NCC. 

Tribally  controlled  community  college 
(TCCC)  means  an  institution  of  higher 
education  that  is  formally  controlled, 
sanctioned,  or  chartered  by  the 
governing  body  of  an  Indian  tribe  or 
tribes,  except  diat  no  more  than  one 
institution  will  be  recognized  with 
respect  to  any  single  tribe. 

Unused  funds  means  the  amount  of 
funds  provided  to  a  TCCC  under  this 
pari  that  has  not  been  obUgated  or 
expended  by  the  TCCC  by  the  end  of  the 
fiscal  year  for  which  funds  were 
received. 

$41.3    Where  do  grant  funds  come  front? 

Grant  funds  are  subject  to  the 
availability  of  appropriations  and  may 
be  drawn  from: 

(a)  General  administrative 
appropriations  to  the  Secretary:  or 

(b)  Not  more  than  5  percent  of  the 
funds  appropriated  to  carry  out 
§§41.50-41.55. 

$  41 .4    How  is  ttte  TCCC's  annuat  budget 
requested? 

The  annual  budget  request  for  TCCCs 
must  be  identified  separately  in  the  BLA 
Budget  justifications.  Funds 
appropriated  for  grants  under  this  pari 
must  not  be  commingled  with  other 
appropriations  historically  expended  by 
theBIA. 


§41.5    What  fairness  provisions  apply  to 
this  part? 

(a)  Services  or  assistance  provided  to 
Indians  by  TCCCs  aided  under  this  part 
must  be  provided  in  a  fair  and  uniform 
manner. 

(b)  No  TCCC  may  deny  admission  to 
any  Indian  student  because  he/she  is  or 
is  not  a  member  of  a  specific  Indian 
tribe. 

S  41 .6    How  do  ttte  requirements  of  part  276 
apply  to  this  part? 

Except  as  otherwise  provided  in  this 
part,  a  TCCC  must  comply  with  part  276 
of  this  Title,  subject  to  express  waiver 
of  specific  inappropriate  provisions  of 
part  276  that  may  be  granted  by  the 
Assistant  Secretary  after  request  and 
justification  by  the  TCCC. 

Establishing  Eligibility 

§  41 .10    Who  can  receive  a  grant  under  this 
part? 

A  TCCC  may  receive  grants  if  it: 

(a)  Was  established  or  otherwise 
sanctioned  or  chartered  by  resolution, 
ordinance,  or  other  official  action  of  the 
governing  body  of  an  Indian  tribe  or 
tribes; 

(b)  Is  governed  by  a  board  of  directors 
or  a  board  of  trustees  a  majority  of 
whom  are  Indians; 

(c)  Adheres  to  a  philosophy,  plan  of 
operation,  and  stated  goals  that  are 
designed  to  meet  Indian  needs; 

(d)  Has  been  in  operation  for  more 
than  one  year  and  has  a  majority  of 
students  who  are  Indians; 

(e)  Admits  as  regular  students  persons 
who  have  a  certificate  of  graduation 
from  a  school  providing  secondary 
education;  or  a  recognized  equivalent  of 
such  a  certificate,  i.e..  General 
Education  Development  (GED);  or  who 
are  beyond  the  compulsory  school 
attendance  age  for  the  State  in  which 
the  institution  is  located  and  who  have 
the  ability  to  benefit  from  the  training 
offered  by  the  institution; 

(f)  Provides  an  educational  program 
resulting  in  certificates,  associate, 
baccalaureate,  and  graduate  degrees; 

(g)  Is  a  nonprofit  and  nonsectarian 
institution; 

(h)  Is  accredited  by  a  nationally 
recognized  accreditation  agency  or 
association  or.  if  not  accredited: 

(1)  The  Secretary  has  determined  that 
there  is  satisfactory  assurance  that  the 
TCCC  will  meet  the  standards  of  an 
accreditation  agency  or  association 
within  a  reasonable  time;  or 

(2)  The  TCCC's  credits  are  accepted, 
on  transfer,  by  not  less  than  three 
accredited  institutions  for  credit  on  the 
same  basis  as  if  transferred  from  an 
accredited  institution. 
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§41.11    How  must  grant  funds  be  used? 
Grants  made  under  this  part  must  be 
used  for  the  general  operating  costs  of 
the  TCCC  to  defray,  at  the  determination 
of  the  TCCC,  expenditures  for  academic, 
educational,  and  administrative 
purposes,  and  for  the  operation  and 
maintenance  of  the  college.  Funds 
provided  under  this  part  must  not  be 
used  in  connection  with  religious 
worship  or  sectarian  instruction. 

S41.12    How  does  the  Director  determine 
who  is  eligible  for  a  grant? 

A  TCCC  may  receive  grants  under  this 
part  only  after  the  Director  makes  a 
positive  determination  of  eligibility  as 
provided  in  this  section. 

(a)  The  governing  body  of  a  tribe  or 
tribes  that  sponsor  a  TCCC  wishing  to 
receive  a  grant  must  submit  a  resolution 
requesting  to  the  Director. 

(b)  Within  30  days  of  receiving  the 
resolution  referred  to  in  paragraph  (a)  of 
this  section,  the  Director  will  designate 
a  study  team.  Within  60  days  the  study 
team  must  complete  an  eligibility  study 
to  determine  whether  there  is 
justification  for  maintaining  a  college 
for  the  tribe(s).  The  Director  will  submit 
a  simimary  of  the  study  and  the  decision 
to: 

(1)  The  tribal  governing  body  or 
bodies  reauesting  the  study;  and 

(2)  The  board  of  directors,  regents,  or 
trustees  of  the  college. 

(c)  TTie  eligibility  study  will  give 
consideration  to  the  following  fectors: 

(1)  The  existence  of  a  college; 

(2)  Financial  feasibihty  determination 
based  upon  an  ISC  that  will  support  a 
TCCC; 

(3)  Low  levels  of  tribal  matriculation 
in  and  graduation  from  other  post- 
secondary  educational  institutions; 

(4)  Tribal,  linguistic,  or  cultural 
'differences; 

(5)  Relative  isolation  from  other  post- 
secondary  institutions  due  to  factors 
such  as  climate,  roads,  topography,  etc.; 

(6)  Availability  of  alternate  education 
sources  in  the  service  area; 

(7)  Proposed  curriculum  appropriate 
for  Indian  post-secondary  education; 

(8)  Demonstrated  adherence  to  a  plan 
of  operation,  philosophy,  or  goals 
designed  to  meet  the  needs  of  Indians; 

(9)  Instructors'  qualifications  (their 
degrees  and  evidence  of  expertise  in 
their  fields  of  teaching); 

(10)  Administrative  and  support 
staffs'  ability  to  sustain  the  teaching 
faculty  and  operation  and  maintenance 
of  the  faciUty; 

(11)  Ability  to  account  for  the  funds 
made  available  under  the  Act  and  use 
them  efficiently;  and 

(12)  Adherence  to  the  requirements  of 
§41.10. 


$41.13    lfaTCCCiseligiMe,whencanit 
recehte  funding? 

If  the  Director  finds  a  TCCC  eligible 
and  the  TCCC  complies  with  section 
41.7  of  the  Act,  the  TCCC  will  be 
eligible  for  funding  beginning  with  the 
next  fiscal  year. 

$41.14    How  can  a  TCCC  appeal  a  finding 
of  ineligibility? 

If  the  Director  finds  a  TCCC  ineligible, 
he/she  must  notify  the  tribe  within  60 
days.  The  tribe  may  file  a  notice  of 
appeal  with  the  Assistant  Secretary 
under  §  41.90.  A  negative  determination 
will  not  prevent  a  tribe  from  requesting 
another  eligibility  study,  but  the 
application  for  a  new  study  will  not  be 
accepted  sooner  than  one  year  from  the 
date  of  the  original  determination. 

$41.15    Is  a  TCCC's  eligibility  ever 
reviewed? 

Yes.  The  Director  annually  reviews 
the  eligibility  status  of  each  TCCC.  If  he/ 
she  determines  that  a  TCCC  eligible 
imder  §  41.12  no  longer  meets  the 
criteria  under  which  the  original 
determination  of  eligibility  was  granted, 
he/she  must  promptly  notify  the  TCCC 
in  writing.  That  determination  is 
grounds  for  rejection  of  a  TCCC's 
application  for  a  grant.  Any  TCCC 
receiving  this  notification  may  appeal 
the  Director's  determination  imder 
§41.90. 

Applying  for  a  Title  I  Grant 

$41.20    How  can  a  Title  I  TCCC  apply  for 
a  grant? 

A  TCCC  that  has  received  a  positive 
eligibility  study  determination  under 
§  41.12  is  entitled  to  apply  for  grants 
under  this  part.  A  TCCC  must  complete 
an  application  and  file  it  with  the 
Director  before  July  1  of  the  year 
preceding  the  academic  year  for  which 
a  grant  is  requested.  The  application 
must: 

(a)  Be  submitted  on  the  approved 
form; 

(b)  Include  a  college  catalog; 

(c)  Provide  a  proposed  budget 
showing  total  expected  operating 
expenses  of  all  programs  to  which  the 
information  applies; 

(d)  Include  a  description  of 
accounting  procedures;  and 

(e)  Include  a  statement  that  the  TCCC 
will  not  deny  admission  to  any  Indian 
solely  on  the  basis  of  not  being  a 
member  of  the  tribe  that  has  established 
and  operates  the  TCCC. 

$41.21    How  will  the  TCCC  hear  if  It  has 
recehred  a  grant? 

Within  60  days  of  receiving  an 
application,  the  Director  will  review  all 
supporting  documents,  make  a  decision. 


and  notify  the  appUcant  in  writing  of 
the  decision. 

$41^    What  happens  if  the  Director 
disapproves  an  application? 

(a)  If  the  Director  disapproves  an 
application,  he/she  must  send  the 
applicant  written  notification  that 
includes  the  specific  reasons  for 
disapproval.  The  appUcant  will  then 
have  30  days  to  amend  or  supplement 
the  application  and  submit  it  for 
reconsideration. 

(b)  A  TCCC  may  appeal  the 
disapproval  of  its  original  grant 
proposal  or  its  amended  application  by 
following  the  procedures  in  §  41.90. 

$41:23    What  additional  documentation  is 
required  after  a  grant  is  approved? 

A  grant  award  under  an  approved 
application  must  be  supported  by  a 
grant  agreement,  signed  by  a  BIA  Grants 
Officer,  that  includes  the  application 
and  provisions  required  by  §§41.5  and 
41.6  and  section  111  of  the  Act 

$  41 .24    Are  there  criminal  penalties  for 
maidng  false  statements  on  an  application? 

Yes.  It's  a  crime  under  section  1001  of 
Tide  18,  U.S.  Code,  for  a  person  to 
submit,  or  cause  to  be  submitted,  any 
false  information  to  the  BIA  in 
connection  with  any  application,  report, 
or  other  document  on  which  Federal 
financial  assistance  or  any  other 
payment  of  Federal  funds  is  based. 
Punishment  for  violations  under  18 
U.S.C.  §  1001  is  a  fine  of  not  more  than~ 
$10,000  or  imprisonment  for  not  more 
than  5  years,  or  both. 

Coimting  Students  and  Measuring 


$41.30    Wttat  procedures  are  used  to  count 
students? 

The  following  Indian  Student  Coimt 
(ISC)  procedure  must  be  used  by  all 
Title  I  TCCCs: 

(a)  The  number  is  calculated  on  the 
basis  of  Indian  students  who  are 
enrolled  at  the  conclusion  of  the  third 
week,  or  the  equivalent  thereof,  of  each 
academic  term; 

(b)  Credits  earned  by  non-Indian 
students  caimot  be  counted  towards  the 
computation  of  the  ISC  for  funding 
under  the  Act; 

(c)  Credits  earned  in  classes  offered 
during  a  summer  term  are  counted 
toward  the  computation  of  the  ISC  in 
the  succeeding  fall  term; 

(d)  Credit  hours  converted  from  CEU's 
are  counted  toward  the  computation  of 
the  ISC; 

(e)  The  formula  for  conversion  of 
CEU's  to  credit  hours  will  be:  15  contact 
hours  for  one  semester  credit  hour.  10 
contact  hours  for  one  quarter  credit 
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hour.  The  non-credit  activity  must  meet 
the  standards  established  by  the  TCCC 
to  claim  the  CEU  credits  toward 
computation  of  the  ISC. 

(f)  Credit  hours  can  be  counted  for 
students  who  are  making  satisfactory 
progress  under  §41.31  in  accordance 
with  the  standards  and  practices  of  the 
TCCC. 

(g)  Students  accepted  for  enrollment 
under  the  "ability  to  benefit"  clause  as 
special  students  will  be  credited  and 
counted  the  same  as  students  who  have 
a  certiRcate  of  graduation  (or  a 
recognized  equivalent  of  such  a 
certificate,  i.e.,  CED)  from  an  accredited 
post-secondary  school  if  the  student 
has: 

(1)  Passed  an  admission  test  that 
measures  the  student's  aptitude  to 
complete  his  or  her  educational  program 
successfully; 

(2)  Successfully  completed  a  remedial 
or  developmental  program  prescribed  by 
the  institution  that  does  not  exceed  one 
academic  year.  Note:  Credits  earned 
before  successful  completion  of  the 
prescribed  program  cannot  be  included 
in  the  TCCC's  ISC;  or 

(3)  Received  a  GED  before  the  earlier 
of: 

(i)  The  student's  certification  or 
graduation;  or 

(ii)  The  end  of  the  first  year  of  the 
course  of  study. 

(h)  Credits  earned  specific  to 
obtaining  the  GED  cannot  be  included 
in  the  institution's  Indian  student  count. 

f  41 .31    Must  TCCCs  twve  standards  for 
msssuring  progress? 

Yes.  TCCCs  must  estabUsh,  publish, 
and  apply  reasonable  standards  for 
satisfactory  progress  by  students 
pursuing  degree  or  certificate  programs. 

Applying  for  a  Title  n  Grant 

f  41.40    What  is  Navajo  Cofmmintty 
CoWsge's  grant  anlitlanwnt? 

(a)  Navajo  Community  College  (NCC) 
is  entitled  to  an  annual  grant  based 
upon  the  amount  of  the  Congressional 
appropriation  for  administration, 
academic  instruction,  development, 
student  services,  and  operations  and 
maintenance. 

(b)  A  separate  annual  budget  request 
for  NCC  must  be  identified  in  the  BIA 
budget  justification.  Funds  appropriated 
for  grants  under  this  part  must  not  be 
commingled  with  other  appropriations 
that  BIA  has  historically  spent  for 
programs  and  projects  normally 
provided  on  the  Navajo  Reservation  for 
Navajo  beneficiaries. 


§41.41    How  does  NCC  apply  (or  its  grant 
under  Title  117 

(a)  NCC  must  submit  an  application 
statement  by  July  1  each  year.  The 
statement  must  include: 

(1)  A  description  of  NCC's  curriculum 
(which  may  be  in  the  form  of  a  college 
catalog  or  similar  publication); 

(2)  A  proposed  budget  showing  the 
total  expected  operating  expenses  of 
educational  programs;  and 

(3)  The  expected  revenue  from  all 
sources  for  that  academic  year. 

(b)  The  chief  executive  officer  of  the 
NCC  must  certify  the  authenticity  of  the 
application  and  submit  documentation 
that  a  copy  of  the  application  was 
submitted  to  the  Navajo  Tribe. 

f  41 .42    What  other  provisions  apply  to 
NCC's  grant? 

(a)  The  grant  award  must  be 
evidenced  by  a  grant  agreement  signed 
by  the  Director,  incorporating  the  grant 
application  and  the  provisions  required 
by  §§41.5  and  41.6. 

(b)  Overpayments  of  grants  under  this 
part  may  be  recovered  as  provided  by 
§41.55. 

(c)  Payments  to  NCC  under  this  part 
will  not  disqualify  NCC  from  applying 
for  or  receiving  grants  or  contracts 
under  any  other  Federal  programs  for 
which  it  may  qualify. 

Grant  Payments 

S  41 .50    What  general  limitation  applies  to 
grant  payments? 

A  grant  under  this  part  for  any 
academic  year  is  subject  to  the 
availability  of  appropriations  and  the 
provision  that  no  grant  can  exceed  the 
total  cost  of  the  education  program 
provided  by  the  TCCC. 

$  41 .51    How  will  BIA  determine  the  per 
capita  payment  for  Title  I  TCCCs? 

The  per  capita  payment  to  each  Title 
I  TCCC  will  be  determined  by 
establishing  an  amount  per  Indian 
Student  Count  (ISC).  The  per  capita 
payment  is  the  Title  I  appropriation  for 
the  year  divided  by  the  total  previous 
year's  ISC. 

§41.52    What  are  the  per  capita  payment 
procedures? 

(a)  The  Director  will  authorize 
{}ayments  in  the  appropriated  amount 
for  each  TCCC  with  an  approved 
application.  Payments  will  be  computed 
as  follows: 

(1)  By  October  15  or  no  later  than  14 
days  after  appropriations  become 
available,  whichever  comes  first,  BIA 
will  allot  95  percent  of  the  funds  to  each 
TCCC  based  on  the  prior  year's  certified 
ISC. 

(2)  BIA  will  pay  the  balance  of  any 
grant  to  which  a  grantee  is  entitled  paid 


no  later  than  January  1  of  the  fiscal  year, 
subject  to  availability  of  funds. 

(b)  By  July  1,  the  "TCCC  must  inform 
the  Director  in  vrriting  of  the  amount  of 
any  funds  not  expected  to  be  obligated 
by  the  end  of  the  fiscal  year.  The 
Director  will  reallocate  the  unused 
funds  to  other  TCCCs  based  on  their  ISC 
for  that  year. 

§  41 .53    How  must  ttie  TCCC  handle 
Interest  or  Investment  Income? 

(a)  Any  interest  or  investment  income 
that  accrues  on  these  funds  after  they 
are  paid  to  the  TCCC  will  become  the 
property  of  the  TCCC  and  will  not  affect 
other  funding. 

(b)  The  TCCC  must  spend  all  interest 
or  investment  income  by  the  close  of  the 
fiscal  year  following  the  fiscal  year  in 
which  the  income  accrues. 

(c)  Funds  may  only  be  invested  in 
obligations  of  the  United  States  or  in 
obligations  or  securities  that  are 
guaranteed  or  insured  by  the  United 
States. 

§  41 .54    How  Is  other  funding  that  a  TCCC 
may  receive  affected  by  funding  received 
under  this  part? 

(a)  Payments  to  Title  I  TCCCs  under 
this  part  will  not  disqualify  the  TCCC 
frtjm  applying  for  or  receiving  grants  or 
contracts  under  any  other  Federal 
prooams  for  which  it  may  Qualify. 

(b)  A  TCCC  receiving  funas  for 
programs  under  the  Snyder  Act  of 
November  2,  1921,  will  not: 

(1)  Have  its  funding  altered; 

(2)  Be  denied  a  contract  for  Snyder 
Act  funds  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act;  or 

(3)  Be  denied  contract  support  to 
administer  those  funds. 

(c)  Eligibility  for  payment  under  this 
part  will  not,  by  itself,  make  a  TCCC 
ineligible  to  receive  Federal  financial 
assistance  under  the  Higher  Education 
Act  of  1965  or  any  other  programs  that 
benefit  institutions  of  higher  education, 
community  colleges,  or  post-secondary 
educational  institutions. 

(d)  Notwithstanding  any  provision  of 
law,  funds  provided  under  this  part  to 
the  TCCCs  will  be  treated  as  nonfederal, 
private  funds  of  the  TCCC  for  purposes 
of  any  provision  of  Federal  law  that 
requires  nonfederal  funds  for  a  project. 

§  41 .55    What  atMut  grant  overpayments/ 
underpayments? 

If  the  Director  finds  that  a  Title  I 
TCCC  receiving  funds  under  this  part 
has  been  overpayed  or  underpaid,  he/ 
she  must  promptly  notify  the  TCCC  of 
the  grant  overpayment  or 
underpayment.  An  adjustment  will  be 
made  in  the  current  fiscal  year,  if  funds 
are  available.  If  funds  are  not  available. 
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the  grant  adjustment  will  be  made  in  the 
next  fiscal  year  from  the  amount 
appropriated  for  the  Title  I  TCCCs. 

Technical  and  Planning  Assistance 
§41.60    Ars  thars  any  hinds  for  technical 

(a)  To  apply  for  technical  assistance 
and  if  funds  are  available,  the  TCCC 
should  submit  a  written  request  to  the 
Director  for  program  development. 
Technical  assistance  funds  will  be 
provided  to  all  eligible  TCCCs  on  an 
equal  payment  basis. 

(b)  "The  Director  may  distribute 
technical  assistance  funds  with  the 
initial  payment  in  accordance  with 
§  41.52,  or  may  award  them  to  an 
organization  that  the  TCCC  designates. 
If  the  TCCC  wishes  to  have  its  funds 
awarded  to  an  organization,  the  TCCC 
must  notify  the  Director  in  its  annual 
application  on  or  before  July  1  of  every 
year. 

(c)  If  the  Director  denies  a  request  for 
technical  assistance,  the  Director  will 
notify  the  TCCC  in  writing,  including 
the  specific  reason  for  the  denial. 

§  41 .61    Are  planning  grants  avallabia? 

Yes,  subject  to  specific 
appropriations.  If  money  is 
appropriated,  BIA  may  approve  a 
planning  grant  for  a  tribe  or  a  tribal 
entity  to  conduct  planning  activities  for 
establishing  a  TCCC. 

§41.62    Howcanatrttwortrtbaientity 
apply  for  a  planning  grant? 

Each  applicant  for  a  planning  grant 
must  submit  an  application  using 
standard  form  (SF)  424  in  accordance 
with  OMB  Circular  No.  A-110.  The 
Director  will  consider  each  application 
in  order  of  receipt  for  each  fiscal  year. 

§41.63    How  wlH  a  tribe  or  tribal  entity 
know  If  it  has  received  a  planning  grant? 

The  Director  will  notify  the  grant 
apphcant  whether  the  application  has 
been  approved  or  disapproved  within 
60  days  of  its  receipt  No  more  than  five 
grants,  not  to  exceed  $15,000  each,  will 
be  awarded  each  fiscal  year. 

§41.64    WhatlsrsqiJlradlnaatudymada 
wltii  a  planning  grant? 

(a)  The  planning  study  must  contain: 

(1)  Information  pertaining  to  the 
potential  number  of  tribal  members 
interested  in  enrolling; 

(2)  An  assessment  of  post-secondary 
educational  opportunities  on  or  near  the 
Indian  reservation; 

(3)  Information  concerning  facilities 
usage; 

(4)  A  review  of  tribal  and  BIA  funds 
spent  on  in-service  training; 


(5)  The  estimated  tribal  financial 
contribution  toward  the  operation  of  a 
TCCC; 

(6)  Relative  isolation  factors; 

(7)  Tribal  member  enrollments  at 
other  post-secondary  institutions  in  the 
service  area;  and 

(8)  Curriculum  needs. 

(b)  The  results  of  the  planning  study 
must  be  submitted  within  60  days  after 
completion  to: 

(1)  The  Director, 

(2)  The  tribal  governing  body  or 
bodies  requesting  the  planning  grants; 
and 

(3)  The  board  of  directors,  regents,  or 
trustees  of  the  TCCC 

§41.65   What  will  happen  to  unuaad 
planning  grant  hwtds? 

Any  unallocated  funds  appropriated 
in  a  fiscal  year  for  planning  grants  will 
be  distributed  to  the  Tide  I  colleges 
according  to  the  procedures  in  §  41.52. 

§41.66    What  asalstancewNI  BIA  provide 
TCCCs  in  dalarmining  thair  naada  and 
costs? 

The  Secretary,  in  consultation  with 
the  National  Center  for  Education 
Statistics,  will  establish  a  data 
collection  system  to  obtain  accurate 
information  on  the  needs  and  costs  of 
operaticxi  and  maintenance  of  TCCCs. 

Endowment  Funds 

§  41^70    Whan  is  a  TCCC  antitlad  to  raealva 
endowment  funda? 

A  TCCC  is  entiUed  to  receive 
endovtrment  funds  if  the  TCCC: 

(a)  Has  received  operational  funds 
during  the  fiscal  year  in  which 
application  for  an  endowment  fiind  is 
made;  and 

(b)  Has  not  been  awarded  a  grant 
under  section  331  of  the  Higher 
Education  Amendments  of  1986, 
Endowment  Challenge  Grants,  (20 
U.S.C  1065a)  during  the  same  fiscal 
year. 

§41.71    How  can  a  TCCC  obtain 
enaowmani  ninaar 

To  obtain  endowment  funds,  a  TCCC 
must  establish  a  trust  fund  as  required 
by  §41.72  and  apply  to  the  £)irector 
under  §41.73. 

§41.72   wniat  rsqulramants  must  an 
endowment  trust  fund  meat? 

A  TCOC  desiring  to  receive  a  grant 
under  this  section  must  enter  an 
agreement  with  the  Secretary  to 
establish  and  nmintwin  a  trust  fund  that: 

(a)  Meets  the  requirements  of  section 
302(b)(1)  of  the  TribaUy  ControUed 
Community  College  Assistance  Act.  as 
amended; 

(b)  Provides  for  the  deposit  in  the 
fund  of: 


U)  AnyFederal  capital  contributions; 

(2)  A  "TCCC  capital  contribution  in  an 
amount  (or  of  a  value)  equal  to  half  the 
amount  of  each  Federal  capital 
contribution;  and  • 

(3)  Any  earnings  of  the  deposited 
funds. 

(c)  Provides  that  deposited  funds  will 
accumulate  interest  at  a  rate  not  less 
than  that  of  similar  funds  deposited  at 
the  institution  for  the  same  period  of 
time; 

(d)  Provides  that  if  a  TCCC  withdraws 
any  of  its  capital  contribution,  an 
amount  of  Federal  contribution  equal  to 
twice  the  amount  (or  value)  of  each 
withdrawal  will  be  withdrawn  and 
returned  to  the  Secretary  for 
redistribution; 

(e)  Provides  that  no  private  person 
may  benefit  from  the  net  earnings  of  the 
trust  fund; 

(f)  Provides  a  description  of 
recordkeeping  procedures  for  the 
expenditure  of  accumulated  interest; 
and 

(g)  Provides  that  interest  deposited  in 
the  trust  fund  may  be  periodically 
withdrawn  and  used  to  defray  any 
expenses  associated  with  the  operation 
of  the  TCCC. 


§41.73    How  doaa  a  TCCC  apply  to 
particlpato  In  the  endowment  program? 

BIA  will  notify  TCCCs  when  funding 
is  available  for  the  «idowment  program. 
Upon  receiving  this  notice,  the  TCOC 
must  submit  a  signed  letter  to  the 
Director  certifying  its  intent  to 
participate  in  the  program  and 
identifying  the  amoimt  (or  value  of) 
funds/property  available  for  matching 
purposes. 

§41.74   WhMaeUonwni  the  Director  taiia 
on  applications? 

(a)  The  Director  will  review  each 
request  made  under  §  41.73.  If  the 
Director  approves  the  request,  BIA  will 
match  on  a  two-for-one  basis  the 
amount  identified  by  the  TCCC,  up  to  a 
maximum  of  $750,000  in  matching 
funds  per  TCCC. 

(b)  It  the  request  is  disapproved,  the 
Director  must  notify  the  TCCC  in 
writing,  identifying  the  specific  reasons 
for  the  disapproval  and  advising  the 
TCCC  of  its  right  to  appeal. 

§41.78   What  happens  If  a  TCCC  ia 
overpaid  under  the  andowmant  program? 

The  Director  must  notify  a  TCCC  if  an 
overpayment  has  been  made.  The  TCOC 
must  then  return  the  excess  funds. 


§41.76    WhataasatsmayaTCCCuseto 
comply  with  the  matahing  requirement? 

To  comply  with  the  matching 
reouirement,  a  TCCC,  may  use: 

(a)  Funds  available  from  any  private 
or  tribal  source;  and 
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(b)  Any  real  or  personal  property 
received  as  a  donation  or  a  gift  on  or 
after  October  30, 1990,  to  the  extent  of 
its  fair  market  value  as  determined  by 
the  Secretary. 

f  41.77    How  is  the  value  of  donated  real  or 
paraonal  proparty  aatablishad? 

(a)  The  fair  market  value  of  donated 
real  or  personal  property  must  be 
established  by  a  quaUfied  appraiser.  The 
Secretary  or  his/her  authorized 
representative  must  review  and  approve 
the  appraisal. 

(b)  The  fair  market  value  of  property 
at  the  time  it  is  presented  to  the  Federal 
appraiser  will  be  the  amount  that  will 
be  used  for  matching  purposes 
regardless  of  future  changes  in  value. 

{41.78   What  happens  If  real  or  personal 
proparty  that  the  TCCC  uses  to  comply  with 
the  matching  requiramant  is  aoM  or 

lof? 


If  any  real  or  personal  property  that 
the  TCCC  uses  to  comply  with  the 
matching  requirement  is  sold  or 
otherwise  disposed  of,  the  proceeds 
must  be  deposited  in  the  established 
endowment  trust  account.  The 
deposited  proceeds  and  will  not  again 
be  considered  for  Federal  capital 
contribution  purposes. 

{41.79    How  w«N  BIA  match  the  value  of 
proparty  or  capital  contributions? 

(a)  From  the  amount  appropriated,  the 
Secretary  will  allocate  to  each  eligible 
TCCC: 

(1)  An  amount  for  a  Federal  capital 
contribution  equal  to  twice  the  value  of 
the  property  or  the  amount  that  the 
TCCC  demonstrates  is  committed  as  a 
capital  contribution;  except, 

(2)  The  maximum  amount  allocated  to 
any  TCCC  for  any  fiscal  year  cannot 
exceed  $750,000. 

(b)  If  in  any  fiscal  year  the 
appropriated  amount  is  insufficient  to 
allocate  to  each  TCCC  an  amount  equal 
to  twice  the  value,  then  the  allocated 
amount  to  each  TCCC  will  be  reduced 
promta. 

{41J0    What  procaduras  wHI  BIA  follow 
artian  ttiara  are  addltloital  funds  for  tha 
srtdowmont  program? 

(a)  The  Director,  after  satifying  the 
unmet  endowment,  will  not^  all 
eligible  TCCCs  of  the  amoimt  of  the 
remaining  funds. 

(b)  Within  60  days  of  the  date  of 
notification  of  extra  funds,  an  eligible 
TCCC  may  submit  an  application. 

(c)  After  Congress  appropriates  funds, 
the  Director  must  notify  eligible  TCCCs 
of  the  amount  available  under  this  part. 


Appeals 

{41.90    Wtiat  appeal  rights  do  TCCCs  have 
under  this  part? 

(a)  A  TCCC  has  the  right  to  appeal  any 
adverse  decision  made  by  the  Director 
to  the  Assistant  Secretary  by  filing  a 
written  notice  of  appeal  with  the 
Assistant  Secretary  within  30  days  of 
receipt  of  the  adverse  decision. 

(b)  Within  30  days  of  receiving  a 
notice  of  appeal,  the  Assistant  Secretary, 
or  designated  representative,  must 
conduct  a  hearing  at  which  the  TCCC 
may  present  evidence  and  offer 
arguments  in  supf>ort  of  its  appeal. 

(c)  Within  30  days  after  the  hearing, 
the  Assistant  Secretary  must  issue  a 
written  ruling  on  the  appeal  including 
the  reasons  for  that  ruling  that  confirms, 
modifies,  or  reverses  the  Director's 
decision.  The  ruling  of  the  Assistant 
Secretary  is  final. 

Required  Reports 

{  41 .95    What  reports  are  required? 

(a)  Each  Title  I  TCCC  must  conduct  an 
ISC  report  at  the  conclusion  of  the  third 
week,  or  equivalent,  of  each  academic 
term  and  then  submit  the  report  to  the 
Director  by  the  designated  due  date. 

(b)  Each  college  receiving  grants 
under  this  part  must  submit  an  annual 
report  to  the  Director  by  January  1  in 
accordance  with  the  reporting 
procedures  of  OMB  approved  Form  No. 
1076-0105,  Annual  Report. 

(c)  The  Director  must  conduct  an 
evaluation  of  each  new  TCCC  during  the 
second  year  of  funding.  Periodic 
evaluations  of  established  TCCCs  will 
be  conducted.  The  evaluation  will  take 
the  form  of: 

(1)  A  review  of  the  TCCCs  continued 
adherence  to  the  elements  of  the 
eligibility  study, 

(2)  A  review  of  Indian  student 
enrollment. 

(3)  A  review  of  its  CPA  audit  report 
to  determine  compliance  with 
recommendations:  and, 

(4)  A  review  of  the  accreditation 
status. 

{41.96    Are  there  requlramants  for 
Information  collection? 

The  Stemdard  Form  424  and 
attachments  prescribed  by  that  circular 
are  approved  by  OMB  under  44  U.S.C. 
3501  et  seq.  These  sections  describe 
types  of  information  that  would  satisfy 
the  application  requirements  of  Circular 
A-110  for  this  grant  program.  The 
information  collection  requirement 
contained  in  this  part  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 


3507(d),  and  assigned  clearance  number 
1076-0018. 

Dated:  March  20, 1997. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
(PR  Doc.  97-8062  Filed  3-31-97;  8:45  am] 

BILUfM  COOC  4310-02-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 
[WI73-01-7302b;  FRL-6«91-«! 

Approval  of  Section  112(1)  Program  of 
Delegation;  Wisconsin 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  approve 
Wisconsin's  request  for  delegation  of  the 
Federal  air  toxic  program  pursuant  to 
Section  112(1)  of  the  Clean  Air  Act  of 
1990.  In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  fully  approving 
the  State's  request  for  delegation  as  a 
direct  final  rule  without  prior  proposal, 
because  the  EPA  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  these  actions,  no  further 
activity  is  contemplated  in  relation  to 
this  proposed  rule.  If  EPA  receives 
timely  comments  adverse  to  or  critical 
to  the  approval,  which  have  not  been 
addressed  by  the  State  or  EPA,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  May  1. 1997. 
ADDRESSES:  Copies  of  the  State 
submittal  and  EPA's  analysis  of  it  are 
available  for  inspection  at:  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constantine  Blathras,  AR-IBJ,  United 
States  Environmental  Protection 
Agency,  Chicago.  Illinois  60604,  (312) 
886-0671. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  Protection. 
Administrative  practice  and  procedure. 
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Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 

Authority:  42  U.S.C.  7401,  et  seq. 

Dated:  February  7, 1997. 
MicheUe  D.  Jordan, 
Acting  Regional  Administrator. 
[PR  Doc.  97-8184  Filed  3-31-97;  8:45  am] 


40  CFR  Part  63 
PN74-1(b):  FRL-«687-«] 

Approval  of  Section  112(1)  Program  of 
Delegation;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  request  for  delegation  of  the  Federal 
airtoxics  program  contained  within  40 
CFR  Parts  61  and  63  pursuant  to  section 
112(1)  of  the  Clean  Air  Act  (CAA)  of 
1990.  The  USEPA  made  a  finding  of 
completeness  in  a  letter  dated  February 
29,  1996.  This  request  for  approval  of  a 
mechanism  of  delegation  encompasses 
all  sources  not  covered  by  the  Part  70 
program.  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
approving  these  actions  as  a  direct  final 
rule  without  prior  proposal  because 
EPA  views  these  as  noncontroversial 
actions  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  May  1, 
1997. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  Sam  Portanova, 
Environmental  Engineer,  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division, 
Air  Programs  Branch,  Permits  and 
Grants  Section,  77  West  Jackson 
Boulevard  (AR-18J),  Chicago,  Illinois 
60604. 

Copies  of  the  State  submittal  and 
USEPA 's  analysis  of  it  are  available  for 
inspection  at:  U.S.  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  Air  Programs 


Branch  (AR-18J),  Permits  and  Grants 
Section,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Portanova,  Environmental  Engineer,  77 
West  Jackson  Boulevard  (AR-18J). 
Chicago,  Illinois  60604,  (312)  886-3189. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  January  28, 1997. 
David  A.  Ullrich, 
Acting  Begional  Administrator. 
[FR  Doc  97-8182  Filed  3-31-97;  8:45  am) 

BNJJNQ  COOC  M«-SO-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

pocket  No.  74-14;  Notlca  115] 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Extension  of  comment  period 
for  a  request  for  comments. 

SUMMARY:  This  dociunent  extends  the 
comment  period  on  a  request  for 
comments  concerning  a  petition  from 
U.S.  Senator  Dirk  Kempthome  to  amend 
the  agency's  automatic  occupant 
protection  standard.  The  standard 
includes  provisions  specifying  the  use 
of  tmbelted  as  well  as  belted  dummies 
in  testing  air  bag-equipped  vehicles.  The 
petition  asks  that  the  agency  impose  a 
moratorium  on  testing  with  unbelted 
dummies.  In  its  request  for  comments, 
the  agency  sought  public  comments  on 
the  benefits  and  disbenefits  of 
eliminating  the  unbehed  test.  In 
response  to  a  petition  from  the 
Association  of  International  Automobile 
Manufacturers.  Inc.,  the  agency  is 
extending  the  comment  period  fit)m 
March  31, 1997  to  June  2, 1997. 
DATES:  Comments  on  Docket  74-14, 
Notice  113  must  be  received  by  June  2, 
1997. 

ADDRESSES:  Conunents  should  refer  to 
Docket  74-14,  Notice  113  and  be 
submitted  to:  Docket  Section,  Room 
5109,  National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  (Docket  Room 
hours  are:  9:30  a.m.-4:00  p.m..  Monday 
through  Friday.) 


FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  air  bags  and  related 
rulemakings:  Visit  the  NHTSA  web  site 
at  http://www.nht8a.dot.gov  and  select 
AIR  BAGS:  Information  about  air  bags. 
For  non-legal  issues:  Clarke  Harper. 
Chief,  Light  Duty  Vehicle  Division, 
NPS-11,  NaUonal  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW,  Washington,  DC  20590. 
Telephone:  (202)  366-2264.  Fax:  (202) 
366-4329. 

For  legal  issues:  J.  Edward  Glancy, 
Office  of  Chief  Counsel,  NCC-20, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Telephone: 
(202)  366-2992.  Fax:  (202)  366-3^20. 
SUPPLEMENTARY  INFORMATION:  On 
February  27,  1997.  NHTSA  published  in 
the  Federal  Register  (62  FR  8917)  a 
request  for  comments  concerning  a 
petition  fix)m  U.S.  Senator  Dirk 
Kempthome.  The  petitioner  requested 
the  agency  to  amend  Standard  No.  208, 
Occupant  Crash  Protection,  to  impose  a 
moratorium  on  testing  with  unbelted 
dummies.  The  petition  was  submitted  in 
response  to  the  deaths  of  young  children 
and  of  drivers,  primarily  short-statured 
women,  as  a  result  of  air  bag 
deployments  in  low  speed  crashes.  The 
petitioner  believes  that  the  necessity  of 
meeting  the  unbelted  test  requirement  is 
adversely  affecting  current  air  bag 
designs  and  causing  these  deaths.  The 
petitioner  also  believes  that  the 
requirement  is  preventing  vehicle 
manufacturers  from  optimizing  air  bag 
designs  for  belted  occupants. 

The  agency  noted  in  the  request  for 
comments  that  it  has  concluded  that 
section  2508  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
precludes  it  from  eliminating  the 
unbelted  test  requirement.  However, 
since  the  agency  is  interested  in  all 
potential  solutions  to  the  air  bag  deaths 
and  since  the  agency  can  recommend 
legislative  changes  to  Congress,  the 
agency  sought  public  comment  on  the 
benefits  and  disbenefits  of  eliminating 
the  unbelted  test.  The  agency  provided 
a  30-day  comment  period. 

On  March  19, 1997,  the  Association  of 
International  Automobile 
Manufacturers,  Inc.  (AIAM)  petitioned 
for  an  extension  in  the  comment  f>eriod. 
AIAM  noted  that  it  has  stated  a 
preference  for  eliminating  the  unbelted  . 
dummy  test,  but  stated  that  it  cannot 
generate  a  thorough  and  quantitative 
response  in  the  tinie  allotted.  AIAM 
stated  that  it  believes  the  questions 
raised  in  the  request  for  comments 
should  be  addressed  thoroughly  because 
they  are  fundamental  to  the  long-term 
direction  of  occupant  protection  and 
related  regulatory  requirements. 
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On  March  27, 1997.  th6  American 
Automobile  Manufacturers  Association 
submitted  a  letter  stating  that  it  believes 
that  sufficient  time  should  be  provided 
to  ail  interested  parties  to  respond  to  the 
request  for  comments.  That  organization 
stated  that  it  therefore  supports  the 
request  for  additional  time  requested  by 
AIAM. 

After  considering  the  argiunents 
raised  by  AIAM.  NHTSA  has  decided 
that  it  is  in  the  pubhc  interest  to  grant   . 
that  petitioner's  request.  The  agency 
notes  that  it  has  selected  the  date  of 
June  2, 1997  as  the  comment  closing 
date  since  the  requested  date.  May  31, 
falls  oi^  a  Saturday. 

Authority:  49  U.S.C.  322.  30111.  30115. 
30117.  and  30166:  delegation  of  authority  at 
49CFR1.50. 

Issued  on  March  28. 1997. 
L.  Robert  Shelton. 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc  97-8374  Filed  3-28-97;  12:39  pm) 
MUJNQ  OOOC  4t10-6*-P 
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DEPARTMENT  OF  AGRICULTURE 

Animai  and  Plant  Health  Inspection 
Service 

[DociwtNo.M-116-6] 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection  and  Request  for  Approval  of 
a  New  Information  Coliection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
ACTION:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  a  cvurently 
approved  information  collection  and  the 
approval  of  a  new  information 
collection  in  support  of  a  final  rule  that 
allows  fresh  Hass  avocado  fruit  from 
Michoacan,  Mexico,  to  be  imported  into 
certain  areas  of  the  United  States  under 
certain  conditions. 

DATES:  Comments  on  this  notice  must  be 
received  by  Jtme  2, 1997  to  be  assured 
of  consideration. 

ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology), 
or  any  other  aspect  of  this  collection  of 
information  to:  Docket  No.  94-116-6, 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  suite  3C03,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  send  an  original  and  three 
copies,  and  state  that  your  comments 
refer  to  Docket  94-116-6.  Comments 
received  may  be  inspected  at  USDA. 
room  1141,  South  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

Persons  wishing  to  inspect  conoments 
are  requested  to  call  ahead  on  (202) 


690-2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  MFORMATKM  CONTACT:  For 
information  regarding  the  final  rule  for 
Hass  avocados  from  Michoacan,  Mexico, 
contact  Mr.  Ronald  Campbell,  Staff 
Officer,  Port  Operations,  PPQ,  APHIS, 
4700  River  Road  Unit  139,  Riverdale. 
MD  20737-1236.  (301)  734-6799.  For 
copies  of  more  detailed  information  on 
the  information  collection,  contact  Ms. 
Cathy  McDuffie,  APHIS"  Information 
Collection  Coordinator,  at  (301)  734- 
5190. 

8UPPI.EMENTARY  MFORMATKM: 

Title:  Importation  of  Fresh  Hass 
Avocado  Fruit  Grown  in  Michoacan, 
Mexico. 

OhfB  Number:  0579-0049. 

Expiration  Date  of  Approval:  April  30, 
1997. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection;  approval  of  a  new 
information  collection. 

Abstract:  On  February  5, 1997,  the 
Animal  and  Plant  Healtfi  Inspection 
Service  (APHIS)  published  a  final  rule 
in  the  Federal  Register  (62  FR  5293- 
5315,  Docket  No.  94-116-5)  amending  7 
CFR  319.56  to  allow  fresh  Hass  avocado 
fruit  fit>m  Michoacan,  Mexico,  to  be 
imported  into  certain  areas  of  the 
United  States  under  certain  conditions. 
Avocados  destined  for  the  United  States 
must  be  grown  only  in  approved 
orchards  in  approved  municipalities  in 
Michoacan,  Mexico.  The  conditions  to 
which  the  importation  of  fresh  Hass 
avocado  fruit  will  be  subject  (including 
pest  surveys  and  pest  risk-reducing 
cultural  practices,  packinghouse 
procedures,  inspection  and  shipping 
procedures,  and  restrictions  on  Uie  time 
of  year  shipments  may  enter  the  United 
States)  will  reduce,  to  an  insignificant 
level,  the  risk  that  certain  exotic  plant 
pests  from  Mexico  will  be  introduced 
into  the  United  States. 

The  implementation  of  this  rule  will 
require  us  to  engage  in  colain 
information  collection  activities.  We  are 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  to  employ  these 
information  collection  activities  in 
connection  with  this  program. 

Nine  of  the  10  information  collections 
described  below  are  currently  in  use  in 
other  program  areas  and  have  received 
OMB  approval  for  use  in  those 
programs.  The  remaining  collection,  i.e.. 


a  sticker  identification  system  to  be 
used  in  connection  Mrith  Mexican 
avocado  imports,  is  a  new  information 
collection  requirement. 

Application  for  Permit:  A  U.S. 
importer  who  wishes  to  import  fresh 
Hass  avocado  fruit  to  the  United  States 
must  first  apply  for  a  permit  fit>m 
APHIS.  The  permit  specifies  a  set  of 
conditions  imder  which  the  fruit  can  be 
brought  into  the  United  States. 

Trust  Fund  Agreement:  Avocados  can 
only  be  imported  into  the  United  States 
after  the  Mexican  Avocado  Industry 
Association  (which  represents  the 
Mexican  avocado  growers,  packers,  and 
exporters)  completes  a  trust  fund 
agreement  with  APHIS  for  that  shipping 
season.  In  this  dociunent,  the  Mexican 
Avocado  Industry  Association  agrees  to 
pay,  in  advance,  for  all  estimated  costs 
that  we  expect  to  inciu-  via  our 
participation  in  this  program. 

Phytosanitary  Certificate:  Avocados 
from  Michoacan,  Mexico,  will  require  a 
phjrtosanitary  inspection  certificate 
completed  by  Mexican  plant  health 
officials.  This  document  certifies  that 
the  avocados  originated  from  an  area 
free  of  certain  agricultural  pests. 

Sticker  With  Registration  Numbers: 
Packinghouse  personnel  in  Mexico  must 
label  each  avocado  with  a  sticker  that 
bears  the  registration  number  of  the 
packinghouse.  This  identification 
system  mil  facilitate  any  traceback 
investigations  we  may  need  to  conduct 

Marking  Requirements:  Avocados 
destined  for  the  United  States  must  be 
packed  in  boxes  and  clearly  marked  by 
packinghouse  personnel  with  the 
identity  of  the  grower,  pacldnghouse, 
and  exporter,  and  a  statement  that  the 
avocados  may  be  distributed  only  in 
specific  States  within  the  United  States. 
Tins  identification  system  will  facilitate 
any  traceback  investigations  we  may 
need  to  conduct  and  will  also  ensure 
that  the  avocados  are  distributed  only  in 
those  approved  States  listed  in  the 
regulations. 

Armual  Work  Plan:  The  Mexican 
Ministry  of  Agriculture  must  provide  an 
annual  work  plan  to  us  that  details  the 
activities  and  actions  that  will  be 
implemented  in  order  to  meet  our 
requirements  concerning  the 
exportation  of  fresh  Hass  avocado  fruit 
to  the  United  States. 

Pest  Sunrey:  Municipalities  and 
orchards  participating  in  this  program 
must  be  surveyed  via  visual  inspection 
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and  trapping  for  avocado  pests  and  fruit 
flies  by  Mexican  plant  health  officials. 

Registration:  Growers  and 
packinghouse  operators  participating  in 
this  program  must  register  with  the 
Mexican  Ministry  of  Agriculture's 
avocado  export  program.  Registration 
ensures  that  participating  orchards  and 
packinghouses  are  adhering  to  a  specific 
set  of  APHIS  requirements. 

Infestation  Information:  If  certain 
plant  pests  are  detected  in  a 
participating  orchard,  packinghouse,  or 
municipality,  the  Mexican  Ministry  of 
Agriculture  must  supply  us  with 
information  concerning  the 
circumstances  of  the  infestation  and  the 
pest  risk  mitigation  measiues  that  are 
being  implemented. 

Seals:  Boxes  of  avocados  must  be 
placed  in  a  refrigerated  truck  or 
refrigerated  container  and  remaii;  there 
while  in  transit  through  Mexico  to  the 
port  of  first  arrival  in  the  United  States. 
Before  leaving  the  packinghouse,  a 
representative  from  the  Mexican 
Ministry  of  Agriculture  must  secure  the 
truck  or  container  with  a  seal  that  must 
remain  unbroken  until  arriving  in  the 
United  States. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  these 
information  collection  activities.  We 
need  this  outside  input  to  help  us: 

(1)  Evaluate  whether  the  information 
collection  is  necessary  for  the  proper 
performance  of  our  agency's  functions, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  the  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  or  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  Public  rep<Hling 
burden  for  this  collection  of  information 
is  estimated  to  average  0.0002  hours  per 
response. 

Respondents:  U.S.  importers,  growers 
and  packinghouse  operators  in  Mexico, 
Mexican  plant  protection  authorities. 

Estimated  number  of  respondents: 
157. 

Estimated  number  of  responses  per 
respondent:  51,130. 

Estimated  total  annual  burden  on 
respondents:  3,098. 


All  responses  to  this  notice  will  be 
smnmarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  27th  day  of 
March  1997. 
Donald  W.  Luchsinger, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  97-8174  Filed  3-31-97;  8:45  am] 

HLLMOCOOC  3410-34-P 


Grain  Inspection,  Packers  and 
Stockyards  Adntinlstration 

Opportunity  for  Designation  in  the 
MInot  (ND),  Southern  Illinois  (IL),  and 
Trt-Stats  (OH)  Areas 

AQENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  will  end  not  later  than 
triennially  and  may  be  renewed.  The 
designations  of  Minot  Grain  Inspection, 
Inc.  (Minot),  Southern  Illinois  Grain 
Inspection  Service.  Inc.  (Southern 
Illinois),  and  Tri-State  Grain  Inspection 
Service,  Inc.  (Tri-State),  will  end 
September  30,  1997,  according  to  the 
Act.  GIPSA  is  asking  persons  interested 
in  providing  official  services  in  the 
Minot,  SouUiem  Illinois,  and  Tri-State 
areas  to  submit  an  application  for 
designation. 

DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  April  30,  1997. 
AIX>RESSES:  Applications  must  be 
submitted  to  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604,  1400 
Independence  Avenue,  S.W., 
Washington,  DC  20250-3604. 
Applications  may  be  submitted  by  FAX 
on  202-690-2755.  If  an  application  is 
submitted  by  FAX,  GIPSA  reserves  the 
right  to  request  an  original  application. 
All  applications  will  be  made  available 
for  public  inspection  at  this  address 
located  at  1400  Independence  Avenue, 
S.W.,  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
GIPSA 's  Administrator  to  designate  a 


qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services.  GIPSA  designated 
Minot,  main  office  located  in  Minot, 
North  Dakota;  Southern  Illinois,  main 
office  located  in  O'Fallon,  Illinois;  and 
Tri-State,  main  office  located  in 
Cincinnati,  Ohio,  to  provide  official 
inspection  services  under  the  Act  on 
October  1,1994. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  'The  designations 
of  Minot.  Southern  Illinois,  and  Tri- 
State  end  on  September  30. 1997, 
according  to  the  Act. 

Pursuant  to  Section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  in  the 
State  of  North  Dakota,  is  assigned  to 
Minot. 

Boimded  on  the  North  by  the  North 
Dakota  State  line  east  to  State  Route  14; 

Bounded  on  the  East  by  State  Route 
14  south  to  State  Route  5;  State  Route 
5  east  to  State  Route  60;  State  Route  60 
southeast  to  State  Route  3;  State  Route 
3  south  to  State  Route  200; 

Bounded  on  the  South  by  State  Route 
200  west  to  State  Route  41;  State  Route 
41  south  to  U.S.  Route  83;  U.S.  Route  83 
northwest  to  State  Route  200;  State 
Route  200  west  to  U.S.  Route  85;  U.S. 
Route  85  south  to  Interstate  94; 
Interstate  94  west  to  the  North  Dakota 
State  line;  and 

Bounded  on  the  West  by  the  North 
Dakota  State  line. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignment:  Harvey 
Farmers  Elevator,  Harvey,  Wells  County 
(located  inside  Grand  Forks  Grain 
Inspection  Department,  Inc.'s,  area);  and 
Benson  Quinn  Company,  Underwood, 
and  Missouri  Valley  Grain  Company, 
Washburn,  all  in  McLean  County 
(located  inside  Grain  Inspection,  Inc.'s, 
area). 

Pursuant  to  Section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  in  the 
State  of  Illinois,  is  assigned  to  Southern 
Illinois. 

Bounded  on  the  East  by  the  eastern 
Ciunberland  County  line;  the  eastern 
Jasper  County  line  south  to  State  Route 
33;  State  Route  33  east-southeast  to  the 
Indiana-Illinois  State  line;  the  Indiana- 
Illinois  State  line  south  to  the  southern 
Gallatin  County  line; 

Bounded  on  the  South  by  the 
southern  Gallatin,  Saline,  and 
Williamson  County  lines;  the  southern 
Jackson  County  line  west  to  U.S.  Route 
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51;  U.S.  Route  51  north  to  State  Route 
13;  State  Route  13  northwest  to  State 
Route  149;  State  Route  149  west  to  State 
Route  3;  State  Route  3  northwest  to 
State  Route  51;  State  Route  51  south  to 
the  Mississippi  River; 

Bounded  on  the  West  by  the 
Mississippi  River  north  to  Interstate 
270;  biterstate  270  east  to  Interstate  70; 
Interstate  70  east  to  State  Route  4;  State 
Route  4  north  to  Macoupin  County;  the 
southern  Macoupin  County  line;  the 
eastern  Macoupin  County  line  north  to 
a  point  on  this  line  which  intersects 
with  a  straight  line,  from  the  junction  of 
State  Route  111  and  the  northern 
Macoupin  County  line  to  the  junction  of 
Interstate  55  and  State  Route  16  (in 
Montgomery  County);  and 

Bounded  on  the  North  from  this  point 
southeast  along  the  straight  line  to  the 
junction  of  Interstate  55  and  State  Route 
16;  State  Route  16  east-northeast  to  a 
point  approximately  1  mile  northeast  of 
Irving;  a  straight  line  from  this  point  to 
the  northern  Fayette  County  line;  the 
northern  Fayette,  Effingham,  afid 
Cumberland  County  lines. 

Pursuant  to  Section  7(0(2)  of  the  Act, 
the  following  geographic  area,  in  the 
States  of  Indiana,  Kentucky,  and  Ohio, 
is  assigned  to  Tri-State. 

Dearborn,  Decatur,  Franklin,  Ohio. 
Ripley.  Rush  (south  of  State  Route  244). 
and  Switzerland  Counties,  Indiana. 

Bath,  Boone,  Bourbon,  Bracken, 
Campbell,  Clark,  Fleming,  Gallatin, 
Grant,  Harrison,  Kenton,  Lewis  (west  of 
State  Route  59),  Mason,  Montgomery, 
Nicholas,  Owen,  Pendleton,  and 
Robertson  Coimties,  Kentucky. 

In  Ohio: 

Bounded  on  the  North  by  the  northern 
Preble  County  line  east;  the  western  and 
northern  Miami  County  lines  east  to 
State  Route  296;  State  Route  296  east  to 
State  Route  560;  State  Route  560  south 
to  the  Clark  County  line;  the  northern 
Clark  County  line  east  to  U.S.  Route  68; 

Boimded  on  the  East  by  U.S.  Route  68 
south  to  U.S.  Route  22;  U.S.  Route  22 
east  to  State  Route  73;  State  Route  73 
southeast  to  the  Adams  County  line;  the 
eastern  Adams  County  line; 

Bounded  on  the  South  by  the 
southern  Adams,  Brown,  Clermont,  and 
Hamilton  County  lines;  and 

Bounded  on  the  West  by  the  western 
Hamilton,  Butler,  and  Preble  County 
lines. 

Interested  persons,  including  Minot, 
Southern  Illinois,  and  Tri-State,  are 
hereby  given  the  opportimity  to  apply 
for  designation  to  provide  official 
services  in  the  geographic  areas 
specified  above  under  the  provisions  of 
Section  7(f)  of  the  Act  and  section 
800.196(d)  of  the  regulations  issued 
thereunder.  Designation  in  the  Minot, 


Southern  Illinois,  and  Tri-State  areas  is 
for  the  period  beginning  October  1, 
1997.  and  ending  September  30,  2000. 
Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L  94-582,  90  Stat.  2887, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  March  12, 1997. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
[FR  Doc  97-7741  Filed  3-31-97;  8:45  am] 
BtUMG  COOC  341»-EN-F 


Designations  for  the  Lincoln  (NE), 
Memphis  (IN),  and  Omaha  (NE),  Areas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  announces  the 
designation  of  Lincoln  Inspection 
Service,  Inc.  (Lincoln),  Memphis  Grain 
Inspection  Service  (Memphis),  and 
Omaha  Grain  Inspection  Service,  Inc. 
(Omaha),  to  provide  official  services 
imder  the  United  States  Grain  Standards 
Act,  as  amended  (Act). 
EFFECTIVE  DATE:  May  1,  1997. 
ADDRESSES:  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604, 1400 
Independence  Avenue,  S.W., 
Washington,  DC  2025Q-3604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive'Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  October  22. 1996.  Federal 
Register  (61  FR  54760).  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  Lincoln.  Memphis,  and 
Omaha  to  submit  an  application  for 
designation.  Applications  were  due  by 
December  2. 1996.  Lincoln.  Memphis, 
and  Omaha,  the  only  applicants,  each 
applied  for  designation  to  provide 
official  services  in  the  entire  area 
currently  assigned  to  them. 

Since  Lincoln,  Memphis,  and  Omaha 
were  the  only  appUcants  for  the 
respective  areas,  GIPSA  did  not  ask  for 
comments  on  the  applicants. 


GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(0(1)(A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B), 
determined  that  Lincoln,  Memphis,  and 
Omaha  are  able  to  provide  official 
services  in  the  geographic  areas  for 
which  they  applied.  Effiactive  May  1, 
1997,  and  ending  April  30,  2000, 
Lincoln  and  Omaha  are  designated  to 
provide  official  services  in  the 
geographic  areas  specified  in  the 
October  22, 1996,  Federal  Register. 
Effective  June  1. 1997,  and  ending  April 
30,  2000,  Memphis  is  designated  to 
provide  official  services  in  the 
geographic  area  specffied  in  the  October 
22, 1996,  Federal  Register. 

Interested  {>erson8  may  obtain  official 
services  by  contacting  Lincoln  at  402- 
435-4386.  Memphis  at  901-942-3216. 
and  Omaha  at  402-341-6739. 

Authority:  Pub.  L  94-582,  90  Sut.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  March  12, 1997. 
Neil  E.  Porter, 

Director.  Compliance  Division. 
(FR  Doc  97-7742  Filed  3-31-97;  8:45  am] 

■LUNQ  OOOE  34ie-EM-F 


DEPARTMENT  OF  COMMERCE 

Bureau  of  ttie  Census 

Manufacturers'  Shipments, 
Inventories,  and  Orders  (M3)  Survey 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwoik  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  2, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Stephen  Andrews,  Bureau  of 
the  Census,  FOB  *4  Room  2102, 
Washington,  DC  20233-6913,  (301)  457- 
4602. 
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SUPPlfMENTARY  MFORMATKM: 
I.  Abstract 

The  Manufactiirers'  Shipments, 
Inventories,  and  Orders  (M3)  Survey 
requests  data  firom  domestic 
manufoctiuers  on  form  M-3(SD)  which 
will  be  mailed  at  the  end  of  each  month. 
Data  requested  are  shipments,  new 
orders,  unfilled  orders,  total  inventory, 
materials  and  supplies,  work-in-process 
and  finished  goods.  It  is  currently  the 
only  siirvey  which  provides  broad-based 
monthly  statistical  data  on  the  economic 
conditioas  in  the  domestic 
manufocturing  sector.  It  is  designed  to 
measure  current  industrial  activity  and 
to  provide  an  indication  of  futuire 
production  commitments.  The  value  of 
shipments  measures  the  value  of  goods 
delivered  during  the  month  by  domestic 
manufacturers.  Estimates  of  new  orders 
serve  as  an  indicator  of  future 
production  commitments  and  represent 
the  current  sales  value  of  new  orders 
received  during  the  month,  net  of 
cancellations.  Substantial  accumulation 
or  depletion  of  backlog  of  unfilled 
orders  measures  excess  (or  deficient) 
demand  for  manufactured  products.  The 
level  of  inventories,  especially  in 
relation  to  shipments,  is  fi^uently  used 
to  monitor  the  business  cycle. 

The  total  annual  burden  hours  are 
decreased  from  24.000  to  20,400  due  to 
two  reasons:  (1)  companies 
discontinuing  reporting  on  the  survey 
mainly  because  the  survey  is  not 


mandatory;  and  (2)  the  poor  response  to 
our  survey  expansion  efforts. 

n.  Method  of  CoUection 

Respondents  submit  data  on  form 
M3-SD  via  mail  or  facsimile  machine. 
Respondents  also  transmit  data  using 
the  Touchtone  Data  Entry  (TDE)  system 
or  by  telephone  call  fit>m  our  Computer 
Assisted  Telephone  Interview  (CATl) 
system. 

m.  Data 

OAffl  Number:  0607-0008. 

Form  Number:  M-3(SD). 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for  profit. 

Estimated  Number  of  Respondents: 
5.150. 

Estimated  Time  Per  Response:  .33 
hour. 

Estimated  Total  Annual  Burden 
Hours:  20,400. 

Estimated  Total  Annual  Cost: 
$263,775. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  USC, 
Sections  131  and  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 


proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  26,  1997. 
Linda  Engebneier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

IFR  Doc.  97-8121  Filed  3-31-97;  8:45  am] 

BIUJNO  CODE  3610-07-P 


Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Fimns 
for  Determination  of  Eligibility  to  Apply 
for  Trade  Adjustment  Assistance 

agency:  Economic  Development 
Administration  (EDA). 

ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  02/19/97-03/14/97 


Date 

Firm  name 

Address 

petitnn 
accepted 

Product 

Wi»son  Woodwoite,  Inc 

9121      Key      Peninsula     Highway     North, 
Lakebay,  WA  98349. 

02/19/97 

Log  home  kits. 

Quality  Aero,  Inc _ 

5305  Towson  Avenue,  Fort  Smith.  AR  72901 

02/21/97 

Model  airplane  motors,  parts  (or 
model  airplane  motors,  and 
model  airplane  parts. 

Wishbone  Woodworks.  Inc ~ 

1 10  Brodhead  Street,  Mazomanie.  Wl  53560 

02/26«7 

Walnut  award  plaques. 

Seaway  Plastic  Productions,  Inc 

6033  Sherwin  Dnve.  Port  Richey.  FL  34668  .. 

02/26/97 

Electronic  and  medical  compo- 
nent parts  for  computers,  tele- 
phones, pumps  and  dialysis 
machines. 

Mohawk  Resources,  Inc  

P.O.    Box    110  Vrooman,   Amsterdam.   NY 

02/27/97 

Sen/ice  lifts  for  cars,  trucks  and 

12010. 

busses. 

Ponderosa  Products,  Inc  ..., 

1701     Be«amah,    NW,    Albuquerque,    NM 
87125. 

03A)6/97 

Partkdeboard  and  components. 

Semtconductors,  Inc  

3680  Investment  Lane,   Riviera  Beach,   FL 
33404. 

03/1 0«7 

Transistors  and  diodes. 

Canvas  Fabncators.  Inc  

P.O.  Box  8,  Carthage.  MO  64836  

03/11/97 

Tarpaulins  for  trucks  and  boats 

and  for  awnings. 

Two  seeds  Co.,  Ltd  

2325  West  Vancouver.   Broken  Arrow,  OK 
74012. 

03/12/97 

Fishing  rods. 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  use.  2341).  Consequently, 


the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 


increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
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contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  Room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  March  21, 1997. 
Anthony  J.  Meyer, 

Coordinator,  Trade  Adjustment  and 

Technical  Assistance. 

[FR  Doc.  97-8132  Filed  3-31-97;  8:45  am) 

BILUNQ  CODE  3S10-«4-M 


Bureau  of  Export  Administration 

Materials  Technical  Advisory 
Committee,  Notice  of  Open  Meeting 

A  meeting  of  the  Materials  Technical 
Advisory  Committee  will  be  held  April 
24, 1997,  10:30  a.m.,  in  the  Herbert  C. 
Hoover  Building,  Room  1617M(2),  14th 
Street  between  Constitution  & 
Pennsylvania  Avenues,  N.W., 
Washington,  D.C.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  advanced  materials  and 
related  technology. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Review  of  export  control  of 
materials  usable  for  production  of 
isotope  separation  centrifuges, 
including  a  report  on  type  "E"  fiberglass 
producers  in  coimtries  of  proliferation 
concern. 

4.  Consideration  of  a  recommendation 
to  eliminate  controls  on  materials  usable 
for  production  of  centrifuges  that  are  not 
sigiiificantly  better  than  those  produced 
fit>m  E-glass. 

5.  Briefing  on  the  meeting  of  the 
Biological  Weapons  Convention  Ad  Hoc 
Group. 

6.  Presentation  and  disciission  of 
industry  concerns  regarding 


implementation  of  the  Biological 
Weapons  Convention. 

The  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Conunittee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  OAS/EA  MS: 
3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

For  further  information  or  copies  of 
the  minutes,  contact  Lee  Aim  Carpenter 
on  (202) 482-2583. 

Dated:  March  26.  1997. 
Lee  Ann  Carpenter, 

Director.  Technical  Advisory  Committee  Unit. 
IFR  Doc.  97-8141  Filed  3-31-97;  8:45  am] 

BtLUNG  CODE  361»-OT-M 


Foreign-Trade  Zones  Board 
[Docket  8-97] 

Foreign-Trade  Zone  82;  Mobile,  AL; 
Application  for  Subzone  Status 
Coastal  Mobile  Refinir>g  Company  (Oil 
Refinery  Complex),  Mobile  County,  AL; 
Correction 

The  Federal  Register  notice  (6Z  FR 
8422,  2/25/97)  describing  the 
application  submitted  to  the  Foreign- 
Trade  Zones  Board  (the  Board)  by  the 
City  of  Mobile,  Alabama,  grantee  of  FTZ 
82.  requesting  special-purpose  subzone 
status  for  the  oil  refinery  complex  of 
Coastal  Mobile  Refining  Company 
(wholly-owned  subsidiary  of  Coastal 
Corporation),  located  in  Mobile  County, 
Alabama,  is  corrected  as  follows: 

Paragraph  3  should  read,  "The 
refinery  produces  asphalt  and  fiiel 
products,  including  vacuum  gas  oil, 
naphtha,  and  diesel  oil.  All  of  the  crude 
oil  (almost  all  of  inputs)  is  sourced 
abroad." 

Paragraph  4,  Sentence  2  should  read, 
"On  domestic  sales,  the  company  would 
be  able  to  choose  the  finished  product 
duty  rate  (nonprivileged  foreign  status — 
NPF)  on  asphalt  (duty-free),  instead  of 
the  duty  rates  that  would  otherwise 
apply  to  foreign-sourced  crude  oil." 

Dated:  March  21, 1997. 
|ohn  J.  Da  Ponte,  Jr.. 

Executive  Secretary. 

IFR  Doc.  97-8261  Filed  3-31-97;  8:45  am] 

BIUJNG  COOE  3610-OS-P 


[Docket  17-97] 

Foreign-Trade  Zone  143;  West 
Sacramento,  CA  Area;  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Sacramento-Yolo  Port 
District,  grantee  of  FTZ  143.  requesting 
authority  to  expand  its  zone  in  the  West 
Sacramento  and  Lincoln,  California 
area,  adjacent  to  the  San  Francisco/ 
Oakland/Sacramento  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  2^nes  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  March  19, 1997. 

FTZ  143  was  approved  on  August  6, 
1987  (Board  Order  360,  52  F.R.  30698, 
8/17/87).  The  zone  project  currently 
consist  of  the  following  sites:  Site  1  (8 
acres) — within  the  Port  of  Sacramento 
terminal  area  at  2650  Industrial  Blvd. 
and  Boatman  Ave.,  West  Sacramento; 
and.  Site  2  (6  acres.  2  Bldgs.) — ^within 
the  Lincoln  Airport  Business  Park, 
Aviation  Boulevard,  Lincoln,  some  25 
miles  northeast  of  Sacramento. 

This  application  is  requesting 
authority  to  e:q>and  both  existing  sites 
as  follows:  Site  1 — include  the 
Southpori  area  (505  acres)  of  the  port 
complex  located  south  of  the  Port's 
termiinal  facilities.  West  Sacramento, 
and  include  certain  port  property  (173 
acres)  located  at  Industrial  Boulevard 
and  -2-Boatman  Avenue,  West 
Sacramento;  and,  Site  2 — include  the 
entire  Lincoln  Airport  Business  Park 
(1,280  acres),  in  Lhicoln.  The  proposed 
expansion  areas  would  be  used 
primarily  for  warehousing/distribution 
and  freight  forwarding  activity.  No 
specific  manufacturing  requests  are 
being  made  at  this  time.  Such  requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  June  2, 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  June  16, 1997).  A  copy 
of  the  application  and  accompanying 
exhibits  will  be  available  for  public 
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inspection  at  each  of  the  following 

locations: 

OfQce  of  the  Port  Director,  Sacramento- 
Yolo  Port  District.  1251  Beacon 
Boulevard.  Suite  210,  West 
Sacramento.  CA  95691 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington.  DC  20230 

Dated:  Much  24. 1997. 
John  |.  Da  Ponta,  Jr., 

Executive  Secretary. 

[FR  Doc.  97-8263  Filed  3-31-97;  8:45  am] 

MJJNQOOOE  3610-OS-P 


[DoGlMt  16-07] 

Foreign-Trade  Zone  70;  Detroit,  KM; 
Application  for  Sulizone  Status 
MascoTech,  Inc.,  Ptant  (Forged  Steel 
Automotive  Products)  Detroit, 
Michigan 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Detroit  Foreign- 
Trade  Zone,  Inc..  grantee  of  FTZ  70, 
requesting  special-purpose  subzone 
status  for  the  automotive  parts  forging 
facility  of  MascoTech,  Inc.  (MTI), 
located  in  Detroit,  Michigan.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  March  12.  1997. 

The  MTI  plant,  known  as  the 
"MascoTech  Forming  Technologies- 
Braun"  facility  (12  acres,  270,000  sq.  ft) 
is  located  at  19001  Glendale  Avenue, 
Detroit,  Michigan.  The  facility  (241 
employees)  is  used  to  produce  various 
forged  automotive  components, 
including  clutch  housings,  pinion  and 
differential  gears,  combustion  plates, 
brake  parts,  bump>er  tubes,  parts  of  air 
conditioners,  constant  velocity  joints, 
piston  pins,  and  axle  arms  for  the  U.S. 
market  and  export.  The  production 
process  involves  warm  amd  cold  forging 
using  Coiled  and  straight  bar  alloy  and 
carbon  steel  (grades  1018, 1019,  4615; 
HTSUS  Headings  7213,  7214,  7215, 
7227,  7228:  duty  rate  range  1.3%-5.2%). 

FTZ  procedures  would  exempt  MTI 
from  Customs  duty  payments  on  the 
foreign  steel  used  in  the  export 
production.  On  its  domestic  sales,  the 
company  would  be  able  to  choose  the 
duty  rate  that  applies  to  the  finished 
au'OLiotive  components  (2.7%)  for  the 
foreign  steel  inputs  noted  above.  The 
motor  vehicle  duty  rate  (2.5%)  could 
apply  to  the  finished  products  that  are 
shipped  to  U.S.  motor  vehicle  assembly 


plants  with  subzone  status  for 
manufacture  into  finished  motor 
vehicles  under  FTZ  procedures.  FTZ 
procedures  would  also  exempt  foreign 
steel  that  becomes  scrap  during  the 
production  process  &om  Customs 
duties.  The  application  indicates  that 
subzone  status  would  help  improve  the 
international  competitiveness  of  the 
MTI  plant. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  June  2, 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  [June  16,  1997]). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 

Assistance  Center,  McNamara 

Building,  Room  1140,  477  Michigan 

Avenue,  Detroit,  MI  48226 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room 

3716, 14th  Street  &  Pennsylvania 

Avenue,  NW.,  Washington,  DC 

20230-0002 

Dated:  March  21, 1997. 
Jolm  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  97-826?  Filed  3-31-97;  8:45  am] 

BIUMO  COOC  361»-OS-P 


[Dodwt  21-07] 

Proposed  Foreign-Trade  Zone; 
Piedmont  Triad  Area,  North  Carolina 
(Guilford,  Forsyth,  Davidson  and  Surry 
Counties,  North  Carolina)  Application 
and  Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Piedmont  Triad 
Partnership  (a  North  Carolina  non-profit 
corporation),  to  establish  a  general 
purpose  foreign-trade  zone  at  sites  in 
Guilford,  Forsyth,  Davidson  and  Surry 
Counties,  North  Carolina,  adjacent  to 
the  Winston-Salem  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 


formally  filed  on  March  20,  1997.  The 
applicant  is  authorized  to  make  the 
proposal  under  Chapter  55C  of  the 
North  Carolina  General  Statutes. 

The  proposed  zone  would  consist  of 
6  sites  (3,610  acres)  in  the  Piedmont 
Triad  area  of  North  Carolina:  Site  1  (188 
acres) — within  the  206-acre  Lexington 
Business  Center,  Hargrave  Road  and 
Business  Interstate  85,  Lexington 
(Davidson  County),  owned  by  the  City 
of  Lexington  and  Davidson  Progress, 
Inc.,  an  economic  development  group; 
Site  2  (2.800  acres)— Piedmont  Triad 
International  Airport,  adjacent  to  U.S. 
68  and  U.S.  421,  Greensboro  (Guilford 
County),  owned  by  the  Piedmont  Triad 
International  Airport  Authority;  Site  3 
(46  acres) — High  Point  site,  intersection 
of  Elon  Place  and  Kivett  E)rive,  High 
Point  (Guilford  County),  owned  by  the 
City  of  High  Point  and  Rite  Industries; 
Site  4  (78  acres) — Salem  Business  Park, 
intersection  of  Interstate  40,  U.S. 
Highway  52,  and  U.S.  Highway  311, 
Winston-Salem  (Forsyth  County), 
owned  by  Salem  Business  Park;  Site  5 
(125  acres) — Westwood  Industrial  Park, 
adjacent  to  U.S.  Highway  52,  Mt.  Airy 
(Surry  County),  owned  by  the  Qty  of 
Mount  Airy  and  private  owners;  and. 
Site  6  (373  acres) — Mount  Airy-Surry 
County  Industrial  Park,  MciGnney  Road, 
Mt.  Airy  (Surry  County),  owned  by  the 
City  of  Mount  Airy. 

The  application  contains  evidence  of 
the  need  for  foreign-trade  zone  services 
in  the  Piedmont  Triad  area  of  North 
Carolina.  Several  firms  have  indicated 
an  interest  in  using  zone  procedures 
within  the  proposed  project  for 
warehousing/ distribution  activity. 
Specific  manufacturing  approvals  are 
not  being  sought  at  this  time.  Requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  pubL'  . 
hearing  on  April  24, 1997,  at  1:00  p.ir ., 
at  the  Guilford  Technical  Communitv 
College  (GTCC),  Jamestown  Campus, 
Percy  H.  Sears  Applied  Technologies 
Center,  Jamestown,  North  Carolina 
27282. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  June  2,  1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
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may  be  submitted  during  the  subsequent 

15-day  period  (to  June  16,  1997). 
A  copy  of  the  application  and 

accompanying  exhibits  will  be  available 

during  this  time  for  public  inspection  at 

the  following  locations: 

Office  of  the  Piedmont  Triad 
Partnership,  6518  Airport  Parkway, 
Suite  100,  Greensboro,  NC  27409 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  and  Pennsylvania,  Washington, 
DC  20230 

Dated:  March  25.  1997. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  97-8259  Filed  3-31-97;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


podcet  18-97] 

Foreign-Trade  Zone  53;  Rogers  County 
(Tulsa),  Oldahoma;  Application  for 
Subzone  Status  ARCO  Pipe  Line 
Company  (Crude  Oil  Terminal)  Lincoln 
County,  Oklahoma 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Tulsa-Rogers 
County  Port  Authority,  greuitee  of  FTZ 
53,  requesting  special-purpose  subzone 
status  for  the  crude  oil  distribution 
terminal  of  ARCO  Pipe  Line  Company 
(APL)  (wholly-owned  subsidiary  of 
Atiantic  Richfield  Company),  located  in 
Lincoln  Coimty,  Oklahoma.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  March  19,  1997. 

The  APL  terminal  (8  tanks/1  million 
barrel  capacity  on  80  acres)  is  located  at 
3Va  Mile  South  Linwood,  Lincoln 
County,  Oklahoma,  some  3  miles  south 
of  Gushing  and  50  miles  southwest  of 
Tulsa.  The  terminal  (13  employees)  is 
used  for  the  receipt,  storage,  blending 
and  distribution  via  pipeline  of  crude 
oil  for  use  by  APL's  oil  refinery 
customers  in  Oklahoma,  Texas,  Kansas 
and  other  midwestem  and  northern 
states.  Crude  oil  is  delivered  to  the 
terminal  via  two  pipelines  from  ocean 
terminals  in  Texas  City,  Texas,  and 
Freeport,  Texas,  owned  by  Seaway 
Pipeline  Company  (general  partnership 
between  wholly-owned  subsidiaries  of 
APL  and  Phillips  Petroleum  Company) 
and  operated  -by  APL. 

Zone  procedures  would  allow  APL 
customers  to  defer  Customs  duty 
payment  on  foreign  crude  oil  to 
domestic  refineries  with  subzone  status. 
APL  customers  would  be  able  to 


maintain  the  appropriate  zone  status  of 
the  crude  so  that  these  refineries  can  use 
zone  procedures  as  authorized  by  the 
FTZ  Board.  This  procedure  will  give 
these  refineries  the  same  opportunity  to 
use  zone  procedures  for  foreign  crude 
delivered  irom  the  APL  system  as  those 
refineries  with  subzone  status  that  take 
direct  delivery  of  foreign  crude  from 
vessels. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  firom 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  June  2,  1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  June  16,  1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
follov«ring  locations: 
U.S.  Department  of  Commerce,  Export 

Assistance  Center,  Suite  505,  440 

South  Houston  Street,  Tulsa, 

Oklahoma  74127 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  &  Peimsylvania  Avenue,  NW, 

Washington,  DC  20230 

Dated:  March  24,  1997. 
John ).  Da  Ponte,  Jr., 
Executive  Secretary. 

[FR  Doc.  97-8256  Filed  3-31-«7:  8:45  am] 
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Foroign-Tr»:-  -  7op«  ' '      Fraeporl 
Texas;  AppticatWin  t     '^ui  dona  St  rus 
Seaway  Pipe >  re  Co(  :jr,  (C(wo«C-i 
TeraikiaO  Brs  oria  C  m-mt ,  Teraa 

An  applies  U  n  '^as  :~*    subjiittoi.  to 
the  Foreign-!  .-'••f    '-'^^us^  rU'art'i  (the 
Board)  by  the  B'^  'o*  'iver  .  iarirar 
Navigation  Diclf  :t  fl  nrt  Freeport). 
grantee  of  Fi'Z  '•»  y.  i».questing  speci;  1- 
purpose  subzone  st.itus  for  the  crude  oil 
distribution  terminal  of  Seaway  Pipeline 
Company  (Seaway)  (general  partnership 
between  wholly-owned  subsidiaries  of 
ARCO  Pipe  Line  Company  (APL)  and 
Phillips  Petroleum  Company),  located 
in  Brazoria  Coimty,  Texas.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 


(15  CFR  part  400).  It  was  formally  filed 
on  March  19,  1997. 

The  Seaway  facilities  (113  acres) 
consists  of  two  sites  in  Brazoria  County, 
Texas:  Site  1:  (79  acres) — marine 
terminal  located  at  Freeport  Terminal  2, 
Freeport  Harbor  Channel,  east  of 
Freeport;  Site  2:  (4  tanks/1.6  million 
barrel  capacity  on  34  acres) — Jones 
Creek  Tank  Farm,  Peach  Point  Wildlife 
Management  Area,  State  Highway  36, 
some  5  miles  west  of  the  marine 
terminal.  The  terminal  facilities  (13 
employees),  operated  by  APL,  are  used 
for  the  receipt,  storage,  blending  and 
distribution  via  pipeline  of  crude  oil  for 
use  by  Seaway's  oil  refinery  customers 
in  Texas,  Oklahoma,  Kansas  and  other 
midwestem  and  northern  states.  Some 
of  the  crude  is  transhipped  to  APL's 
terminal  in  Gushing,  Oklahoma. 

Zone  procedures  would  allow  Seaway 
customers  to  defer  Customs  duty 
payment  on  foreign  crude  oil  to 
domestic  refineries  with  subzone  stattis. 
Seaway  customers  would  be  able  to 
maintain  the  appropriate  zone  status  of 
the  crude  so  that  these  refineries  can  use 
zone  procedures  as  authorized  by  the 
FTZ  Board.  This  procedure  will  give 
these  refineries  the  same  opportunity  to 
use  zone  procedures  for  foreign  crude 
delivered  from  the  Seaway  system  as 
those  refineries  with  subzone  status  that 
take  direct  delivery  of  foreign  crude 
from  vessels. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  June  2, 1997.  Rebuttal 
conmients  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  )une  16, 1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 

Assistance  Center,  Suite  1160,  500 

Dallas,  Houston,  Texas  77002 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  and  Pennsylvania  Avenue,  NW., 

Washington,  DC  20230 

Dated:  March  24, 1997 
John  J.  Da  Ponte.  Jr.. 
Executive  Secretary. 
[FR  Doc.  97-8257  Filed  3-31-97;  8:45  am) 
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Foreign-Trade  Zone  199;  Texas  Ctty, 
Texas;  Application  for  Sutnone  SMw, 
Saaiway  Pipeline  Company  (Criide  Oil 
Tenninal),  Texas  City,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Texas  Qty  Foreign  Trade 
Zone  Corporation,  grantee  of  FTZ  199, 
requesting  special-purpose  subzone 
status  for  the  crude  oil  distribution 
terminal  of  Seaway  Pipeline  Company 
(Seaway)  (general  partnership  between 
wholly-owned  subsidiaries  of  ARCO 
Pipe  Line  Company  (APL)  and  Phillips 
Petroleum  Company),  located  in  Texas 
City,  Texas.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  March  19, 
1997. 

The  Seaway  facilities  (115  acres) 
consist  of  three  sites  in  Texas  Qty 
(Galveston  County),  Texas:  Site  1:  (14 
acres) — marine  terminal  located  at  801 
Dock  Road,  on  the  Texas  Qty  Channel 
of  Galveston  Bay,  2  miles- southeast  of 
Texas  City:  Site  2:  (4  tanJcs/2.1  million 
barrel  capacity  on  98  acres) — tank  farm 
located  at  Loop  197  and  State  Highway 
3,  some  2  miles  south  of  the  marine 
terminal  and  1  mile  west  of  Galveston 
Bay;  and  Site  3:  (3  acres) — pump  station 
located  at  Loop  197  and  State  Highway 
3.  adjacent  to  the  tank  farm.  The 
tenninal  facilities  (13  employees), 
operated  by  APL.  are  used  for  the 
receipt,  storage,  blending  and 
distribution  via  pipeline  of  crude  oil  for 
use  by  refinery  customers  in  Texas, 
Oklahoma,  Kansas  and  other 
midwestem  and  northom  states.  Some 
of  the  crude  is  transshipped  to  APL's 
terminal  in  Gushing,  Oklahoma. 

Zone  procedures  would  allow  Seaway 
ciistomers  to  defer  Customs  duty 
payment  on  foreign  crude  oil  to 
domestic  refineries  with  subzone  status. 
Seaway  customers  would  be  able  to 
maintain  the  appropriate  zone  status  of 
the  crude  so  that  these  refineries  can  use 
zone  procedures  as  authorized  by  the 
FTZ  Board.  This  procedure  will  give 
these  refineries  the  same  opportimity  to 
use  zone  procedures  for  foreign  crude 
deUvered  fnmi  the  Seaway  system  as 
those  refineries  with  subzone  status  that 
take  direct  delivery  of  foreign  crude 
from  vessels. 


In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Boaid. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies]  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  June  2, 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  siibmitted  duiring  the  subsequent 
15-day  period  (to  June  16,  1997). 
A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 
Assistance  Center,  Suite  1160,  500 
Dallas.  Houston.  Texas  77002 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20230. 

Dated:  March  24, 1997. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[PR  Doc.  97-6258  FUed  3-31-97;  8:45  am) 
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International  Trade  Administration 

Quarterly  Update  to  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Cheese;  Subject  to  an  In- 
Quota  Rate  of  Duty 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Publication  of  Quarterly  Update 
to  Annual  Listing  of  Foreign 
Government  Subsidies  on  Articles  of 
Cheese  Subject  to  an  In-Quota  Rate  of 
Duty. 

SUMMARY:  The  Department  of  Commerce 
(the  Department],  in  consultation  with 
the  Secretary  of  Agricxilture.  has 
prepared  its  quarterly  update  to  the 
annual  list  of  foreign  government 
subsidies  on  articles  of  cheese  subject  to 
an  in-quota  rate  of  duty  during  the 
IJeriod  October  1, 1996  throu^ 
December  31, 1996.  We  are  publishing 
the  current  listing  of  those  subsidies 
that  we  have  determined  exist. 
EFFECTIVE  DATE:  April  1, 1997. 


FOR  FURTHER  INFORMATKM  CONTACT: 

Russell  Morris  or  Maria  MacKay,  Office 
of  CVD/AD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave,,  NW.,  Washington,  DC  20230. 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Ap^ements  Act  of 
1979  (as  amended)  (the  Act)  requires  the 
Department  to  determine,  in 
consultation  with  the  Secretary  of 
Agricultiu*.  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  cheese  subject 
to  an  in-quota  rate  (^  duty,  as  defined 
in  section  702(g)(b)(4)  of  the  Act.  and  to 
publish  an  annual  list  and  quarterly 
updates  of  the  type  and  amount  of  those 
subsidies.  We  hereby  provide  the 
Department's  quarterly  update  of 
subsidies  on  cheeses  that  were  imported 
during  the  period  October  1, 1996 
through  December  31, 1996. 

The  Department  has  developed,  in 
considtation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(g)(b)(2)  of  the 
Act)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  cheese  subject  to  an  in-quota 
rate  of  duty.  The  appendix  to  this  notice 
Usts  the  country,  the  subsidy  program  or 
programs,  and  the  gross  and  net 
amounts  of  each  subsidy  for  which 
information  is  ciurently  available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  cheese  subject  to  an 
in-quota  rate  of  duty  to  submit  such 
information  in  writing  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW., 
Washington.  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act 

'     Dated:  March  25, 1997. 

Robert  S.  LaRuMa. 

Acting  Assistant  Secretaiyfor  Import 
Administration. 


Appenok— Subsidy  Programs  on  Cheese  Subject  to  an  InOuota  Rate  of  Duty 


Country 


Aurtia 


Progran>(s) 


European  Unton  Resiilulion  Payments 


GroBS^ 
subsidy 


$0.16 


Ne|3 
subsidy 


$0.16 
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APPENDIX— Subsidy  Programs  on  Cheese  Subject  to  an  In-Quota  Rate  of  Duty— Continued 


Countrf 


Program(s) 


Gross  < 

Net* 

subsidy 

subsidy 

0.00 

0.00 

0.26 

0.26 

0.16 

0.16 

024 

0.24 

0.17 

0.17 

0.15 

0.15 

0.00 

0.00 

0.08 

0.08 

026 

02S 

0.00 

0.00 

0.14 

0.14 

0.42 

0.42 

0.19 

0.19 

0.61 

0.61 

0.15 

0.15 

0.16 

0.16 

0.32 

0.32 

0.06 

0.06 

Belgiuni  

Canada ; 

Denmark 

Finland  

France 

Germany  

Greece  

Ireland  

Italy 

Luxemtx>urg  .-, 

Netherlands 

Norway  

Total 

Portugal 

Spain  

Switzerland 

U.K 

'  Defined  in  19  U.S.C.  1677(5). 
2  Defined  in  19  U.S.C.  1677(6). 


EU  Restitution  Payments  

Export  Assistance  on  Certain  Types  of  Ctieese 

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  ~. 

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments 

EU  Restitution  Payments  

EU  Restitution  Payments  

Indirect  (Milk)  SubskJy .V. 

Consumer  Sut>skjy  ~. 

EU  Restitution  Payments .... 

EU  Restitution  PayrT>ents  

Deficiency  Payments 

EU  Restitutkxi  Payments  


[FR  Doc.  97-6264  Filed  3-31-97;  8:45  am] 
BILLING  CODE  3S10-0&-^ 

[C-659-001] 

Certain  Refrigeration  Compressors 
From  the  Republic  of  Singapore; 
Extension  of  Time  Umit  for 
Countervailing  Duty  Administrative 
Review 

AQENCY:  International  Trade 

Administration/Import  Administration/ 

Department  of  Commerce. 

ACTKM:  Notice  of  extension  of  time  limit 

for  Countervailing  Duty  Administrative 

Review. 

SUMMARY:  The  Department  of  Conunerce 
(the  [Department)  is  extending  the  time 
limits  for  its  final  results  in  the 
administrative  review  of  the  agreement 
suspending  the  countervailing  duty 
investigation  on  certain  refrigeration 
compressors  from  the  Republic  of 
Singapore.  The  review  covers  the  period 
April  1.  1994,  through  March  31, 1995. 
EFFECTIVE  DATE:  April  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Boiling  or  Jean  Kemp,  AD/CVD 
Enforcement,  Group  III,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-3793. 
SUPPlfMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  original  time  limit, 
the  Department  is  extending  the  time 
limit  for  the  completion  of  the  final 
results  to  no  later  than  June  25, 1997,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Tariff  Act  of  1930.  as  amended  by 


the  Uruguay  Roimd  Agreements  Act 
(URAA).  (See  Memorandum  from 
Joseph  A.  Spetrini  to  Robert  S.  LaRussa 
on  file  in  the  public  file  of  the  Central 
Records  Unit.  Room  B-099  of  the 
Department  of  Commerce). 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  by  the  URAA  (19 
U.S.C.  1675(a)(3)(A)). 

Dated:  February  28. 1997. 
loaeph  A.  Spetrini. 

Deputy  Assistant  Secretary,  Enforcement 
Group  m. 
[FR  Doc.  97-8255  Filed  3-31-97;  8:45  am) 
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Intent  to  Revoke  Countervailing  Duty 
Orders 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Intent  to  Revoke 
Countervailing  Duty  Orders. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  countervailing 
duty  orders  listed  below.  IDomestic 
interested  parties  who  object  to 
revocation  of  this  order  must  submit 
their  comments  in  writing  not  later  than 
the  last  day  of  April  1997. 
EFFECTIVE  DATE:  April  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Cardozo  or  Maria  MacKay, 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 


Constitution  Avenue,  NW..  Washington, 
DC  20230;  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INF0RMATK3N: 

Background 

The  Department  may  revoke  a 
countervailing  duty  order  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by  the 
Department's  regulations  (at  19  CFR 
355.25(d)(4)),  we  are  notifying  the 
public  of  our  intent  to  revoke  the 
countervailing  duty  orders  listed  below, 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  foiu-  consecutive  annual 
anniversary  months. 

In  accordance  with  §  355.25(d)(4)(iii) 
of  the  Department  regulations,  if  no 
domestic  interested  party  (as  defined  in 
§  355.2  (i)(3).  (i)(4).  (i)(5).  and  (i)(6)  of 
the  regulations)  objects  to  the 
Department's  intent  to  revoke  the  order 
pursuant  to  this  notice,  and  no 
interested  party  (as  defined  in  §  355. 2(i) 
of  the  regulations)  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  we  shall  conclude  that  the 
countervailing  duty  order  is  no  longer  of 
interest  to  interested  parties  and 
proceed  with  the  revocation.  However, 
if  an  interested  party  does  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  or  a  domestic  interested  party 
does  object  to  the  Department's  intent  to 
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revoke  pursuant  to  this  notice,  the 
Department  will  not  revoke  the  order. 


Countervailing  duty  orders 

Braztf: 

Pig  Iron  (0-351-082)  

04/04/80 

45  FR  23045 

^torv*8y: 

AdttHic  Salmon  (C-403- 

04/12/91 

802). 

56  FR  14921 

Peru: 

Pompon  Chiysafitfwmuns 

04/23/87 

(C-333-«01). 

52  FR  13491 

Opportimity  to  Obiect 

Not  later  than  the  last  day  of  April 
1997,  domestic  interested  parties  may 
obfect  to  the  Department's  intent  to 
revoke  these  countervailing  duty  orders. 
Any  submission  objecting  to  a 
revocation  must  contain  the  name  and 
case  number  of  the  order  and  a 
statement  that  explains  bow  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  §  355.2(i)(3). 
(iK4).  (i)(5),  or  (i)(6)  of  the  Department's 
reg\ilations. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave..  NW..  Washington,  DC  20230. 

This  notice  is  in  accordance  with  19 
CFR  355.25  (d){4)(i). 

DatMl:  March  25. 1997. 
Hbvjr  P.  BiakM. 

Principal  Deputy  Assistant  Secretary  for 

hnport  Administration. 

IFR  Doc  97-6260  Filed  J-31-97;  8:45  am) 
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National  Institute  of  Standards  and 
Technology 

Manufacturing  Extension  Partnership 
Prograni 

ACTION:  Proposed  collection;  conunent 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opporttmity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwoik  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  2, 1997. 
AOORESSCS:  Direct  written  comments  to 
Linda  Engelmeier,  Departmental 


Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  N.W..  Washington 
D.C.  20230.  Phone  number:  (202)  482- 
3272. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Roger  Kilmer. 
Manufacturing  Extension  Partnership, 
Building  301,  Room  C-121,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland  20899.  301- 
975-5020  phone,  and  301-963-6556 
fax,  mepinfo@mep.nist.gov  e-mail. 

8UPPI.EMENTARY  INFORMATION: 
L  Abstract 

This  submission  under  the  Paperwork 
Reduction  Act  represents  a  request  for 
extension  of  a  currently  approved 
collection  by  the  U.S.  Department  of 
Commerce's  National  Institute  of 
Standards  and  Technology  (NIST). 

The  Manufacturing  Extension 
Partnership  (ME)  is  a  nationwide  system 
of  services  and  support  for  smaller 
manufacturers  giving  them 
unprecedented  access  to  new 
technologies,  resources,  and  expertise. 
Sponsored  by  NIST,  the  MEP  is 
comprised  of  a  network  of  locally-based 
manufacturing  extension  centers 
working  with  small  manufacturers  to 
help  them  improve  their  manufacturing 
competitiveness. 

Applicants  must  submit  proposals 
which  provide  requested  information 
specific  to  each  particular  solicitation. 
NiST  evaluates  these  proposals 
according  to  published  criteria  to 
determine  which  applicants  will  receive 
awards. 

n.  Method  of  Collection 

Applicant  submission  of  proposals  in 
response  to  solicitations  published  in 
the  Federal  Register  and/or  Commerce 
Business  Daily.  Information  is  provided 
in  written  form. 

m.  Data 

OMB  Number:  0693-0005. 

Form  Number:  Not  Applicable. 

Type  of  Review:  Regular  submission 
for  an  extension  of  a  currently  approved 
collection. 

Affected  Public:  Eligible  organizations 
that  choose  to  respond  to  published 
solicitations. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Time  Per  Response:  40 
hours. 

Estimated  Total  Annual  Burden 
Hours:  10,000  hours. 

Estimated  Total  Annual  Cost:  The 
estimate  of  the  total  annual  cost  for  this 


survey  is  $1,000,000  (10,000  x  $100  per 
hour).  There  are  no  capital  costs  for 
responding.  » 

IV.  Requests  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  March  26. 1997. 
Linda  Engehneier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
IFR  Doc.  97-6122  Filed  3-31-97  8:45  am] 
BMJJNO  COOC:  361»-1S-P 


National  Oceanic  and  Atmospheric 
Administration 

pj).  031897B] 

Advisory  Committee  to  the  U.S. 
Section  to  the  International 
Commission  for  ttte  Conservation  of 
Atlantic  Tunas  (ICCAT);  Spring 
Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Advisory  Committee  to 
the  U.S.  Section  to  ICCAT  will  hold  its 
spring  meeting  with  its  Species  Working 
Groups  on  April  22-24,  1997. 
DATES:  The  open  sessions  of  the 
Committee  will  be  held  on  April  22, 
1997,  from  7  p.m.  to  10  p.m.;  on  April 
23, 1997,  from  8  a.m.  to  12  p.m.;  and  on 
April  24, 1997,  from  9:45  a.m.  to  3  p.m. 
Closed  meetings  of  the  Species  Working 
Groups  will  be  held  on  April  23, 1997, 
from  2  p.m.  to  5  p.m.  The  closed  session 
of  the  Advisory  Committee  will  be  held 
on  April  24, 1997,  from  8:30  a.m.  to  9:45 
a.m. 
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ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  located  at  8777  Georgia 
Avenue,  Silver  Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 

Blankenbeker,  (301)  713-2276. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  to  the  U.S.  Section 
to  ICCAT  will  meet  in  open  session  to 
discuss  (1)  the  1996  ICCAT  meeting 
accomplishments,  (2)  1997  management 
and  research  activities  regarding 
Atiantic  highly  migratory  species,  (3) 
trade  and  compliance  issues,  (4)  the 
results  of  the  Committee's  species 
working  groups  meetings,  (5) 
implementation  of  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  aild 
(6)  other  matters  relating  to  the 
international  management  of  ICCAT 
species.  While  the  public  will  have 
access  to  the  open  sessions  of  the 
meeting,  there  will  be  no  opportxinity 
for  public  comment.  Sessions  of  the 
Advisory  Committee's  Species  Working 
Groups  will  not  be  open  to  the  public 
but  the  results  of  those  discussions  will 
be  reported  to  the  full  Advisory 
Committee  during  the  Committee's  open 
session  in  the  afternoon  of  April  24.  In 
addition,  the  Advisory  Committee  will 
meet  in  closed  session  the  morning  of 
April  24  to  discuss  internal  operational 
matters.  Accordingly,  the  determination 
has  been  made  that  the  Committee  shall 
go  into  executive  session  at  that  time. 
The  meeting  locations  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  IGm  Blankenbeker 
at  (301)  713-2276  at  least  5  days  prior 
to  the  meeting  date. 

Dated:  May  26, 1997. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  97-6119  Filed  3-31-97;  6:45  am) 

8MJJNG  CODE  3610-22-f 


COIMMiTTEE  FOR  THE 
IMPLEIAENTATION  OF  TEXTILE 
AGREEMENTS 

Consolidation  and  Amendment  of 
Export  Visa  Requirements  to  Include 
the  Electronic  Visa  Information  System 
for  Certain  Silk  Apparel,  Cotton,  Wool, 
Man-Made  Fiber,  Sillc  Blend  and  Other 
Vegotable  Rber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
ttie  People's  Republic  of  China 

March  27, 1997. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  consolidating 

and  amending  visa  requirements. 

EFFECTIVE  DATE:  April  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Antlioritjn  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
dated  February  1, 1997,  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  China  agreed  to 
amend  the  existing  visa  arrangements 
for  silk  apparel  and  textile  products, 
produced  or  manufactured  in  China  and 
exported  on  and  after  April  1, 1997.  The 
amended  arrangement  consolidates 
existing  provisions  and  new  provisions 
for  the  Electronic  Visa  Information 
System  (ELVIS).  In  addition  to  the 
ELVIS  requirements,  shipments  will 
continue  to  be  accompanied  by  an 
original  visa  stamped  on  the  fixint  of  the 
original  commercial  invoice  issued  by 
the  Government  of  the  People's 
Republic  of  China. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  amend  the 
existing  visa  requirements  for  silk 
apparel  and  textile  products,  produced 
or  manufactured  in  China  and  exported 
on  and  after  April  1, 1997. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66263, 
published  on  December  17, 1996).  Also 
see  59  FR  35324,  published  on  Jiily  11, 
1994;  and  60  FR  22567,  published  on 
May  8, 1995. 


Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the 
United  States  for  consumption,  or 
withdrawm  from  warehouse  for 
consumption,  will  meet  the  visa 
requirements  set  forth  in  the  letter 
published  below  to  the  Commissioner  of 
Customs. 
Troy  H.  Cribo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  tlie  Implementatioii  of  Textile 
Agreements 

March  27. 1997. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  Tliis  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  July  5. 1994,  as  amended, 
and  May  3. 1995,  as  amended,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  that  -iirected  you  to 
prohibit  entry  of  certain  silk  apparel,  cotton, 
wool,  man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manu&ctured  in  China  for 
which  the  Government  of  the  People's 
Republic  of  China  has  not  issued  an 
appropriate  expKirt  visa. 

Cinder  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854):  pursuant  to  a  Memorandum  of 
Understanding  dated  February  1,  1997. 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972.  as 
amended,  you  are  directed  to  prohibit, 
efiective  on  April  1, 1997,  entry  into  the 
Customs  territory  of  the  United  States  (Le.. 
the  50  states,  the  Ehstrict  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico)  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
Categories  20O-239,  300-369.  400-469.  600- 
670  and  800-699.  including  part  categories 
and  merged  categories;  and  silk  apparel  in 
Categories  733-736,  736-748,  750-752  and 
758-759.  produced  or  manubctured  in  China 
and  exported  on  and  after  April  1. 1997  for 
which  the  Government  of  the  People's 
Republic  of  China  has  not  issued  an 
appropriate  export  visa  or  Electronic  Visa 
Information  System  (ELVIS)  transmission    . 
fully  described  l>elow.  Should  additional 
categories,  part  categories  or  merged 
categories  be  added  to  the  bilateral  agreement 
or  become  subject  to  import  quota  the  entire 
category(s),  part  category(s)  or  merged 
category(s)  shall  be  included  in  the  coverage 
of  this  arrangement 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textile 
products.  A  circular  stamped  marking  in  blue 
ink  will  appear  on  the  front  of  the  original 
textile  export  license/commercial  invoice  or 
successor  document.  The  license  will  Iw 
printed  on  a  colored  guilloche  patterned 
background.  The  original  visa  shall  not  be 
stamped  on  duplicate  copies  of  the  invoice. 
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The  original  invoice  Mdth  the  original  visa 
■tamp  will  be  required  to  enter  the  shipment 
into  the  United  States.  Duplicates  of  the 
invoice  and/or  visa  may  not  be  used  for  this 
purpose. 

Each  visa  stamp  shall  include  the 
following  information: 

1.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  country  code  sp)ecified 
by  the  tntemational  Organization  for 
Standardization  (ISO)  (the  code  for  the 
People's  Republic  of  China  is  "CN").  and  a 
six  digit  numerical  serial  number  identifying 
the  shipment:  e.g.,  7CN123456. 

2.  ThuB  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  original  signature  of  the  i««iiing 
official  of  the  Government  of  the  People's 
Republic  of  China. 

4.  The  correct  category (s),  merged 
category(s),  part  category(s).  quantity(s)  and 
unit(s)  of  quantity  in  the  shipment  as  set 
forth  in  the  U.S.  Department  of  Commerce 
Correlation  and  in  the  Harmonized  TariCf 
Schedule  of  the  United  States  (HTS  or 
successor  documents)  shall  be  reported  in  the 
spaces  provided  within  the  visa  stamp  (e.g., 
"Cat.  340-510  DOZ"). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Merged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  category  visa  corresponding  to  the 
actual  shipment  (e.g..  Categories  347/348 
may  be  visaed  as  347/34S  or  if  the  shipment 
consists  solely  of  Category  347  merchandise, 
the  shipment  may  be  visaed  as  "Category 
347,"  but  not  as  "Category  348"). 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  isstiance,  signature,  category, 
quantity  or  units  of  quantity  are  missing, 
incorrect  or  illegible,  or  have  been  crossed 
out  or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment,  entry  shall  not  be  permitted.  If  the 
quantity  indicated  on  the  visa  is  more  than 
that  of  the  shipment,  entry  shall  be  permitted 
and  only  the  amount  entered  shall  be  charged 
to  any  applicable  quota. 

If  the  visa  is  not  acceptable  then  a  new  visa 
must  be  obtained  from  the  Government  of  the 
People's  Republic  of  China,  replacement  visa 
issued  by  the  Embassy  of  the  People's 
Republic  of  China  in  Washington.  DC,  or  a 
visa  waiver  may  be  issued  by  the  U.S. 
Department  of  Commerce  at  the  request  of 
the  Embassy  of  the  People's  Republic  of 
China  in  Washington.  DC.  and  presented  to 
the  U.S.  Customs  Service  before  any  portion 
of  the  shipment  will  be  released.  The  waiver, 
if  used,  only  waives  the  requirement  to 
present  a  visa  with  the  shipment.  It  does  not 
waive  the  quota  requirement  Visa  waivers 
will  only  be  issued  for  legitimate 
classification  disputes  between  the 
Governments  of  the  People's  Republic  of 
China  and  the  United  States  of  America  or  for 
one-time  special  purpose  shipments  that  are 
not  part  of  an  ongoing  commercial  enterprise. 

Replacement  visas  shall  consist  of  a  textile 
export  visa/ invoice  form  bearing  an  official 


Chinese  Embassy  embossed  stamp  on  the 
front  and  include  the  standard  information 
required  on  an  export  visa  and  the  signature 
of  an  official  authorized  by  the  Government 
of  the  People's  Republic  of  China  to  issue 
replacement  visas.  The  signature  must  match 
one  of  two  original  signatiires  of  authorized 
officials  provided  to  the  United  States 
Government  by  the  Government  of  the 
People's  Republic  of  China.  The  U.S. 
Customs  Service  will  not  permit  entry  of  the 
shipment  if  any  of  the  information  required 
on  the  replacement  visa  is  missing,  incorrect 
or  illegible,  or  has  been  crossed  out  or  altered 
in  any  way. 

If  the  visaed  invoice  Is  deficient,  the  U.S. 
Customs  Service  will  not  return  the  original 
dociiment  af^er  entry,  but  will  provide  the 
importer  a  certified  copy  of  that  visaed 
invoice  or  visa  waiver.  For  particular  cases, 
upon  written  request  by  the  Government  of 
the  People's  Republic  of  China,  the  U.S. 
Customs  Service  will  provide  the  original 
visa  for  China. 

If  a  shipment  from  the  People's  Republic 
of  China  has  been  allowed  entry  into  the 
commerce  of  the  United  States  with  incorrect 
documentation,  and  redelivery  is  requested 
but  cannot  be  made,  the  shipment  will  be 
charged  to  the  correct  category  limit  whether 
or  not  a  replacement  visa  or  waiver  is 
provided. 

ELVIS  Requirements: 

A.  Each  ELVIS  message  will  include  the 
following  information: 

I.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  country  code  specified 
by  the  International  Organization  for 
Standardization  (ISO)  (the  co^e  for  China  is 
"CN"),  and  a  six  digit  numerical  serial 
number  identifying  the  shipment;  e.g., 
7CN123456. 

n.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day.  month  and  year  on 
which  the  visa  was  issued. 

ID.  The  correct  category (s),  merged 
cat^ory(s),  part  category(s),  quantity(s)  and 
unit(s)  of  quantity  in  the  shipment  as  set 
forth  in  the  U.S.  Department  of  Commerce 
Correlation  and  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS  or 
successor  docimients). 

IV.  The  quantity  of  the  shipment  in  the 
correct  units  of  quantity. 

V.  The  manufacturer  ID  number  (MID).  The 
MID  shall  begin  with  "CN,"  followed  by  the 
first  three  characters  from  each  of  the  first 
two  words  of  the  name  of  the  manubcturer, 
followed  by  the  largest  number  on  the 
address  line  up  to  the  first  four  digits, 
followed  by  three  letters  from  the  city  name. 

B.  Entry  of  a  shipment  shall  not  be 
permitted: 

I.  if  an  ELVIS  transmission  has  not  been 
received  for  the  shipment  from  China; 

Q.  if  the  ELVIS  transmission  for  that 
shipment  is  missing  any  of  the  following: 

a.  visa  number 

b.  category,  part  category  or  merged 
category 

c.  quantity 

d.  unit  of  measure 

e.  date  of  issuance 


t  manufacturer  ED  number 
m.  if  the  ELVIS  transmission  for  the 
shipment  does  not  match  the  information 
supplied  by  the  importer  with  regard  to  any 
of  the  following: 

a.  visa  number 

b.  category  or  part  catego^  or  merged 
category 

c.  unit  of  measure 

d.  quantity 

TV.  if  the  quantity  being  entered  is  greater 
than  the  quantity  transmitted. 

V.  if  the  visa  number  has  previously  been 
used,  except  in  the  case  of  a  split  shipment, 
or  cancelled,  except  when  an  entry  has  been 
made  using  the  visa  number. 

C.  A  new,  correct  ELVIS  transmission  from 
China  is  required  before  a  shipment  that  has 
been  denied  entry  for  one  of  the 
circumstances  mentioned  in  paragraph  3.B.I- 
V  will  be  released. 

D.  A  new,  correct  ELVIS  transmission  from 
China  is  required  for  entries  made  using  a 
visa  waiver  under  the  procedures  as 
previously  described.  Visa  waivers  will  only 
be  considered  for  paragraph  3.B.I.,  if  the 
shipment  qualifies  as  a  one-time  special 
purpose  shipment  that  is  not  part  of  an 
ongoing  commercial  enterprise,  or  legitimate 
classification  disputes. 

E.  Shipments  will  not  be  released  for  forty- 
eight  hours  in  the  event  of  a  system  failure. 
If  system  foilure  exceeds  forty-eight  hours, 
for  the  remaining  period  of  the  system  foiluie 
the  U.S.  Customs  Service  will  release 
shipments  on  the  basis  of  the  paper  visaed 
document. 

The  People's  Republic  of  China  will 
retransmit  all  visa  information  not 
transmitted  during  the  failure  once  the 
system  becomes  operational.  If  there  is  a  visa 
or  visas  that  are  not  on  file  in  the  system  or 
do  not  match  information  on  the  file  after  re- 
transmission, the  U.S.  will  give  prompt 
notice  of  detailed  information  to  China  for 
verification,  a  demand  for  redelivery  should 
be  made. 

ELVIS  transmission  will  be  stopped  on 
Saturdays.  Sundays  and  Chinese  holidays, 
which  should  not  be  considered  as  system 
failuires. 

F.  The  U.S.  Custom^  Service  will  confirm 
daily  the  receipt  of  the  visa  transmission  by 
China  and  provide  China  (the  Ministry  of 
Foreign  Trade  and  Economic  Cooperation) 
with  a  daily  electronic  message  repwrt  on  visa 
utilization  which  is  accessible  at  any  time  for 
any  quantities.  This  electronic  message  for 
each  specific  visa  will  contain: 

a.  visa  number 

b.  category  number 

c.  unit  of  measurement 

d.  quantity  charged  to  quota 

e.  entry  number 

G.  If  a  shipment  bom  China  is  allowed 
entry  into  the  commerce  of  the  United  States 
with  an  incorrect  visa,  no  visa,  an  incorrect 
ELVIS  transmission,  or  no  ELVIS 
transmission,  and  redelivery  is  requested  but 
caimot  be  made,  and  after  the  Government  of 
the  People's  Republic  of  China  does  not  issue 
a  ^osa  or  ELVIS  transmission,  or  request  a 
visa  waiver  (if  applicable),  the  shipment  %vill 
be  charged  to  the  correct  category  limit 
whether  or  not  a  replacement  visa,  visa 
waiver  or  new  ELVIS  message  is  transmitted. 


Should  either  party  disagree  on  such  quota 
charge,  both  parties  agree  to  hold  technical 
consultation  for  verification  on  categories 
and  quantities  charged  upon  request  of  the 
party. 
4.  Other  Requirements: 

A.  The  complete  name  and  address  of  a 
company  actually  involved  in  the 
manufacturing  process  of  the  textile  product 
covered  by  the  visa  shall  be  provided  on  the 
textile  visa  document. 

B.  Merchandise  imported  for  the  personal 
use  of  the  importer  and  not  for  resale, 
regardless  of  value;  profkerly  mailed 
commercial  sample  shipments  valued  at  U.S. 
$250  or  less;  and  mutually  agreed  exempt 
items  certified  as  exempt  by  the  Government 
of  the  People's  Republic  of  China  do  not 
require  a  visa  or  an  ELVIS  transmission  for 
entry. 

The  visa  stamp  remains  unchanged. 

The  actions  taken  concerning  the 
Government  of  the  People's  Republic  of 
China  with  respect  to  imports  of  silk  apparel, 
textiles  and  textile  products  in  the  foregoing 
categories  have  been  determined  by  the 
Committee  for  the  Implementation  of  Textile 
Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the 
rulemaking  provisions  of  5  U.S.C.  553(a)(1). 
This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  97-8239  Filed  3-28-97;  8:45  am] 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Availability  of  Funds  for  Training  and 
Technical  Assistance  for  the  Seniors 
for  Schools  Initiative 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Corporation  for  National 
and  Community  Service  ("Corporation") 
annoimces  the  availability  of  up  to 
$350,000  to  provide  training  and 
technical  assistance  to  programs  that 
receive  grants  imder  the  Corporation's 
Seniors  for  Schools  Initiative.  The 
purpose  of  the  initiative  is  to  mobilize 
the  time,  talent,  experience,  and 
resoiures  of  seniors  to  tutor  and  mentor 
public  school  children  in  kindergarten 
through  third  grade.  The  initiative  will 
(1)  build  on  the  experience  of  the  Foster 
Grandparent  Program  and  the  Retired 
and  Senior  Volunteer  Program;  and  (2) 
recruit  adults  over  the  age  of  55,  without 
regard  to  their  economic  status,  to  work 
in  teams  with  young  children  in  a 


variety  of  roles,  including  helping  them 
to  read  independently  by  the  end  of  the 
third  grade. 

DATES:  All  applications  must  be 
received  by  6  p.m.  Eastern  Standard 
Time,  May  15,  1997.  Facsimiles  will  not 
be  accepted.  All  applicants  must  be  able 
to  provide  training  and  technical 
assistance  to  the  selected  programs, 
beginning  on  July  1,  1997. 
ADDRESSES:  Interested  organizations 
may  request  application  materials  by 
writing  to  the  Corporation  for  National 
and  Community  Service,  Attn.:  Tess 
Scannell,  Room  9201, 1201  New  York 
Avenue  NW..  Washington,  DC  20525. 
FOR  FURTHER  INFORMATION:  For  fiulher 
information,  contact  Tess  Scannell  at 
(202)  606-5000,  ext.  190.  This  notice 
may  be  requested  in  an  alternative 
format  for  the  visually  impaired. 

SUPPLEMENTARY  INFORMATKM: 

Background 

The  Corporation  is  a  federal 
government  corporation  that  encourages 
Americans  of  all  ages  and  backgroimds 
to  engage  in  commtinity-based  service. 
This  service  addresses  the  nation's 
educational,  public  safety, 
enviroiunental,  and  other  human  needs 
to  achieve  direct  and  demonstrable 
results.  In  supporting  service  programs, 
the  Corporation  fosters  civic 
responsibility,  strengthens  the  ties  that 
bind  us  together  as  a  people,  and 
provides  educational  opportunity  for 
those  who  make  a  substantial 
conunitment  to  service. 

On  August  27,  1996,  President 
Clinton  announced  the  America  Reads 
Challenge,  which  includes  a  vital 
national  service  component.  The  goal  of 
this  campaign  is  to  ensure  that  every 
child  can  read  independently  by  the  end 
of  the  third  grade.  To  achieve  this  goal, 
the  President  has  called  for  a  substantial 
increase  in  the  number  of  tutors  and 
mentors  available  to  young  children. 

Under  the  National  and  Community 
Service  Act  of  1990,  as  amended,-  42 
U.S.C.  12501  et  seq  ,  the  Corporation 
may  "support  innovative  and  model 
programs."  Under  this  statutory 
authority,  the  Corporation  intends  to 
meet  the  America  Reads  Challenge  by 
adopting  the  goals  of  this  initiative  and 
helping  to  mobilize  thousands  of 
volimteers  to  serve  as  tutors.  One  of  the 
Corporation's  efforts  will  be  the  Seniors 
for  Schools  Initiative,  which  will 
involve  recruiting  men  and  women  over 
the  age  of  55,  without  regard  to  their 
economic  status,  to  work  in  teams  and 
make  a  significant  commitment  to  help 
children  learn  to  read.  This  initiative 
will  build  on  the  experience  of  the 
Foster  Grandparent  Program  and  Retired 


and  Senior  Volunteer  Program — 
programs  that  have  worked  extensively 
with  children  in  school  settings  for 
many  years.  The  Corporation  intends  to 
fund  eight  to  ten  programs,  each 
implementing  the  Seniors  for  Schools 
Initiative  in  a  different  community. 

To  support  the  Seniors  for  Schools 
programs,  the  Corporation  intends  to 
enter  into  a  cooperative  agreement  with 
an  organization  to  provide  training  and 
technical  assistance  that  strengthens  the 
programs'  performance  and 
effectiveness.  Through  this  notice,  the 
Corporation  invites  applications  &om 
organizations  that  wish  to  be  considered 
for  the  training  and  technical  assistance 
award. 

Eligible  AppUcantB 

Public  agencies  (including  federal, 
state,  and  local  agencies  and  other  units 
of  government);  non-profit  organizations 
(including  youth-serving  groups,  groups 
that  serve  older  persons,  community- 
based  organizations,  service 
organizations,  etc.); institutions  of 
higher  education;  Indian  tribes;  and  for- 
profit  companies  are  eligible  to  apply. 
Organizations  may  apply  to  provide 
training  and  technical  assistance  in 
partnership  with  oi^ganizations  seeking 
other  Corporation  fluids.  Under  the 
Lobbying  Disclosiue  Act  of  1995,  an 
organization  described  in  section 
501(cK4)  of  the  Internal  Revenue  Code 
of  1986  (26  U.S.C.  501(c)(4))  which 
engages  in  lobbying  activities,  is  not 
eligible  to  apply. 

Estimated  Number  of  Awards 

The  Corporation  anticipates  making 
one  award. 

Period  of  Perfbrmance 

The  period  of  performance  for  the 
cooperative  agreement  is  up  to  24 
months,  contingent  upon  performance 
and  the  availability  of  appropriations. 
All  applicants  must  be  able  to  provide 
training  and  technical  assistance 
beginning  on  July  1.  1997. 

Selection  Criteria 

The  Corporation  will  initially 
determine  whether  the  organization  is 
eligible  and  whether  the  application 
contains  the  information  required  in  the 
application  materials.  After  this  initial 
screening,  the  Corporation  will  assess 
•applications  based  on  the  criteria  listed 
below: 

1.  The  quality  of  the  proposed 
activities  based  on  the  scope  of 
activities  and  approaches  proposed  to 
be  used  to  provide  training,  materials, 
and  other  resources,  and  the  technical 
support  that  programs  need  to  meet 
their  objectives. 
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2.  The  ability  of  the  organization  to 
provide  training  and  technical 
assistance  to  multiple  programs. 

3.  The  qualifications  and  experience 
of  key  personnel  who  will  provide  the 
training  and  technical  assistance. 

4.  The  cost-effectiveness  of  the 
proposed  activities  and  the  degree  to 
which  the  applicant  proposes  a 
reasonable  estimate  of  the  amount  of 
services  the  organization  will  be  able  to 
provide  with  the  requested  amount  of 
funds  and  the  applicant's  existing 
resources. 

Applicable  Regulations 

Regulatory  provisions  governing  this 
award  are  co<^ed  in  45  CFR  part  2532. 

Statutory  Authority 

Corporation  authority  to  award  this 
cooperative  agreement  is  codified  in  42 
U.S.C.  12653. 

Dated:  March  26. 1997. 
Bany  W.  Stevens, 

Acting  General  Counsel. 

(FR  Doc.  97-8175  Filed  3-31-97;  8:45  am] 
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Availability  of  Funds  for  Grants  to 
Support  ttie  Seniors  for  Schools 
Initiative 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  availability  funds. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  ("Corporation") 
annoimces  the  availability  of  up  to 
$3,000,000  for  grants  to  support  its 
Seniors  for  Schools  Initiative.  The 
purpose  of  this  initiative  is  to  mobilize 
the  time,  talent,  experience,  and 
resources  of  seniors  to  tutor  and  mentor 
public  school  children  in  kindergarten 
through  third  grade.  This  initiative  will 
(1)  build  on  the  experience  of  the  Foster 
Grandparent  Program  and  the  Retired 
and  Senior  Volunteer  Program;  and  (2) 
recruit  adults  over  the  age  of  55,  without 
regard  to  their  economic  status,  to  work 
in  teams  with  young  children  in  a 
variety  of  roles,  including  helping  them 
to  read  independently  by  the  end  of  the 
third  grade. 

DATES:  All  applications  must  be 
received  by  6:00  p.m.  Eastern  Standard 
Time,  May  15,  1997.  Facsimiles  will  not 
be  accepted. 

ADDRESSES:  Applications  may  be 
requested  by  contacting  the  appropriate 
Corporation  State  Office.  A  list  of  the 
Corporation's  State  Offices  is  provided 
below. 

FOR  FURTHER  MFORMATION:  For  further 
information,  contact  Tess  Scannell  at 


(202)  606-5000,  ext.  190.  This  notice 
may  be  requested  in  an  alternative 
format  for  the  visually  impaired. 

SUPPLEMENTARY  MFORMATION: 

Background 

The  Corporation  is  a  federal 
government  corporation  that  encourages 
Americans  of  all  ages  and  backgrounds 
to  engage  in  community-based  service. 
This  service  addresses  the  nation's 
educational,  public  safety, 
environmental,  and  other  human  needs 
to  achieve  direct  and  demonstrable 
results.  In  supporting  service  programs, 
the  Corporation  fosters  civic 
responsibility,  strengthens  the  ties  that 
bind  us  togedier  as  a  people,  and 
provides  educational  opportunity  for 
those  who  make  a  substantial 
commitment  to  service. 

On  August  27, 1996,  President 
Clinton  announced  the  America  Reads 
Challenge,  which  includes  a  vital 
national  service  component.  The  goal  of 
this  campaign  is  to  ensure  that  every 
child  can  read  independently  by  the  end 
of  the  third  grade.  To  achieve  this  goal, 
the  President  has  called  for  a  substantial 
increase  in  the  number  of  tutors  and 
mentors  available  to  young  children. 

Under  the  National  and  Community 
Service  Act  of  1990,  as  amended,  42 
U.S.C.  §  12501  et  seq.,  the  Corporation 
may  "support  innovative  and  model 
programs."  Under  this  authority,  the 
Corporation  intends  to  meet  the 
America  Reads  Challenge  by  adopting 
the  goals  of  this  initiative  and  helping 
to  mobilize  thousands  of  volimteers  to 
serve  as  tutors.  One  of  the  Corporation's 
efforts  will  be  the  Seniors  for  Schools 
Initiative,  which  will  involve  recruiting 
men  and  women  over  the  age  of  55, 
without  regard  to  their  economic  status, 
to  work  in  teams  and  make  a  significant 
commitment  to  help  children  learn  to 
read.  This  initiative  will  place  special 
emphasis  on  (1)  demonsbBting  that  the 
service  activities  performed  by  seniors 
directly  affect  student  outcomes, 
especially  those  related  to  reading  and 
literacy:  and  (2)  developing  effective 
mechanisms  for  attracting  adults,  age  55 
years  and  older,  to  provide  leadership 
and  intensive,  sustained  service  that 
helps  meet  critical  community  needs. 
The  Seniors  for  Schools  Initiative  will 
build  on  the  experience  of  the  Foster 
Grandparent  Program  and  Retired  and 
Senior  Volunteer  Program — programs 
that  have  worked  extensively  with 
children  in  school  settings  for  many 
years. 

Eligible  Applicants 

Current  Corporation  grantees — 
including  AmeriCorps*  VISTA  projects 


sponsors:  National  Senior  Service  Corps 
project  sponsors;  and  organizations  that 
operate  a  Learn  and  Serve  America: 
School  or  Community-Based  program;  a 
Learn  and  Serve  America:  Higher 
Education  program;  or  an 
AmeriCorps* State,  National,  Indian 
Tribes  or  Territories  program — are 
eligible  to  apply. 

Estimated  Number  of  Awards 

The  Corporation  intends  to  fund  eight 
to  ten  programs,  each  implementing  the 
Seniors  for  Schools  Initiative  in  a 
different  community. 

Suggested  Amounts  of  Awards 

The  Corporation  suggests  that 
applicants  limit  their  budget  requests  to 
no  more  than  $225,000. 

Program  Period  of  Performance 

The  program  period  for  all  grants  is 
up  to  24  months,  contingent  upon 
performance  and  availability  of 
appropriations. 

Selection  Criteria 

The  Corporation  will  initially 
determine  whether  the  organization  is 
eligible  and  whether  the  application 
contains  the  information  required  in  the 
application  materials.  After  this  initial 
screening,  the  Corporation  will  assess 
applications  based  on  the  following 
criteria: 

1.  The  capacity  of  the  applicant  to 
implement  the  program  and  accomplish 
the  purposes  of  the  demonstration. 

2.  The  cost-effectiveness  of  the 
proposed  program  and  the  program's 
ability  to  leverage  significant  additional 
resources  fiom  non-federal  sources. 

3.  The  geographic  location  of  the 
program  (to  ensure  that  funded 
programs  are  geographically  diverse  and 
include  programs  in  urban  and  rural 
areas). 

Applicable  Regulations 

Regulations  governing  the  Seniors  for 
Schools  Initiative  are  located  in  45  CFR 
parts  2531  and  2540. 

Program  Authority 

Corporation  authority  to  make  these 
grants  is  codified  in  42  U.S.C.  12653. 

Dated:  March  26. 1997. 
Bany  W.  Stevens, 

Acting  General  Counsel. 

Corporation  State  Offices 
Alabama 

John  D.  Timmons,  Director,  Medical-Forum, 
950  22Dd  Street  North  Suite  Room  428, 
Birmingham.  AL  35203,  (205)  731-0027. 
(205)  731-0031  Fax 
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Alaska 

Billy  )oe  Caldwell,  Director,  915  2nd  Avenue, 
Suite  3190,  Seattle,  WA  98174-1103,  (206) 
553-1558,  (206)  553-4415  Fax 

Arizona 

Richard  Persely,  Director,  522  North  Central. 
Rm.  205A,  Phoenix.  AZ  85004.  (602)  379- 
4825,  (602)  379-4030  Fax 

Arkansas 

Robert  Torvestad,  Director,  Federal  Building, 
Rm  2506.  700  West  Capitol  Street,  Little 
Rock,  AR  72201,  (501)  324-5234,  (501) 
324-6949  Fax 

California 

Gayle  A.  Hawkins.  Director,  Federal  Bldg., 
Room  11221, 11000  Wilshire  Blvd.,  Los 
Angeles,  CA  90024-3671,  (310)  23&-7421, 
(310)  235-7422  Fax 

California  Satellite  Office 

Gayle  A.  Hawkins,  Director,  5967  Moraga 
Ave.,  Room  386,  P.O.  Box  29996,  Presidio 
of  San  Francisco.  CA  94129,  (415)561- 
5967.  (415)561-5970  Fax 

Colorado 

Gayle  Schladale,  Director.  140  E.  19th  Ave., 
Suite  120,  Denver,  CO  80203-1167,  (303) 
866-1070,  (303)  866-1081  Fax 

Connecticut 

Vincent  Marzullo,  Acting  Director,  1 
Commercial  Plaza.  21st  Fl.,  Hartford,  CT 
06103-3510,  (860)  240-3237.  (860)  240- 
3238  Fax 

Delaware  (and  MD) 

)erry  E.  Yates,  Director,  300  West  Lexington 
Street,  Box  5-Suite  702,  Baltimore.  MD 
21201-3418,  (410)  962-4443,  (410)  962- 
3201  Fax 

District  of  Columbia  (and  V  A) 

Thomas  Harmon,  Director,  400  North  8th  St., 
Rm  T012,  P.O.  Box  10066,  Richmond,  VA 
23240,  (804)  771-2197,  (804)  771-2157  Fax 

Florida 

Henry  Jibaja,  Director,  3165  McCrory  Place, 
Suite  115.  Orlando,  FL  32803-3750,  (407) 
648-6117,  (407)  648-6116  Fax 

Georgia 

David  A.  Dammann,  Director,  75  Piedmont 
Ave.,  N.E.,  Suite  462,  Atlanta,  GA  30303- 
2587,  (404)  331-4646,  (404)  331-2898  Fax 

Hawaii/Guam/American  Samoa 

Lynn  Dunn,  Director,  P.O.  Box  50024,  300 
Ala  Moana  Blvd.  «6326,  Honolulu,  HI 
96850-0001,  (808)  541-2832,  (808)  541- 
3603  Fax 

Idaho 

Van  Kent  Griffitts,  Director.  304  North  8th 
St.,  Rm.  344,  Boise,  ID  83702,  (208)  334- 
1707,  (208)  334-1421  Fax 

niinoia 

Timothy  Krieger,  Director,  77  West  Jackson 
Blvd.,  Suite  442,  Chicago,  IL  60604-3511,  . 
(312)  353-3622.  (312)  353-5343  Fax 


Thomas  L  Haskett,  Director,  46  East  Ohio  St., 
Room  457,  Indianapolis,  IN  46204-1922, 
(317)  226-6724,  (317)  226-5437  Fax 

Iowa 

Joel  Weinstein,  Director,  210  Walnut — Room 
917.  Des  Moines,  L\  50309,  (515)  284- 
4817,  (515)  284-6640  Fax 

Kansas 

James  M.  Byrnes,  Director,  Frank  Carlson 
Federal  Building,  444  SE  Quincy — Room 
147,  Topeka,  KS  66683-3572,  (913)  295- 
2540,  (913)  295-2596  Fax 

Kentucky 

Betsy  Irvin  Wells,  Director,  Federal  Building, 
Room  372K,  600  Martin  Luther  King  Jr.  PI, 
Louisville,  KY  40202-2230,  (502)  582- 
6384,  (502)  582-6386  Fax 

Louisiana 

Willard  L  Labrie,  Director,  640  Main  Street, 
Suite  102,  Baton  Rouge,  LA  70801-1910, 
(504)  389-0471,  (504)  389-0510  Fax 

Maine  (NH) 

Peter  Bender,  Acting  Director,  The 
Whitebridge,  91-93  North  Stete  St, 
Concord,  NH  03301,  603  225-1450 
(Phone),  603  225-1459  Fax 

Maryland  (and  DE) 

Jerry  E.  Yates,  Director,  300  West  Lexington 
Street,  Box  5 — Suite  702,  Baltimore,  MD 
21201-3418,  (410)  962-4443,  (410)  962- 
3201  Fax 

Massachusetts 

Peter  Bender,  Acting  Director,  10  Causeway 
Street,  Rm  472,  Boston,  MA  02222-1039, 
(617)  565-7000,  (617)  565-701lFax 

Michigan 

Mary  Pfoiler,  Director,  211  West  Fort  Street, 
Suite  1408,  Detroit,  MI  48226,  (313)  226- 
7848,  (313)  226-2557  Fax 

Minnesota 

Robert  Jackson,  Director,  431  South  7th 
Street,  Room  2480,  Minneapolis.  MN 
55415,  (612)  334-4083,  (612)  334-4084  or 
4081  Fax 

Mississippi 

Rocktabija  Abdul-Azeez,  Director,  Dr.  A.  H. 
McCoy,  Federal  Building,  Rm.  1005-A,  100 
West  Capitol  Street,  Jackson,  MS  39269- 
1092.  (601)  965-5664,  (601)  96S-4617  Fax 

Missouri 

John  J.  McDonald,  Director,  801  Walnut  St., 
Room  504,  Kansas  City,  MO  64106,  (816) 
374-6300,  (816)  374-6305  Fax 

Montana 

Joe  R.  Lovelady,  Director,  Capitol  One  Center, 
208  North  Montana  Avenue,  Suite  206, 
Helena,  MT  59601-3837,  (406)  449-5404, 
(406)  449-5412  Fax 

Nebraska 

AnneC  Johnson,  Director,  Federal  Building, 
Room  156, 100  Centennial  Mall  North, 
Lincohi,  NE  68508-3896,  (402)  437-5493, 
(402)  437-5495  Fax 


Nevada 

Craig  R  Warner,  Director.  4600  Kietzke  Lane, 
Suite  E-141,  Reno,  NV  89502-5033,  (702) 
784-5314,  (702)  784-5026  Fax 

New  Hampshire  (and  VT) 

Peter  Bender,  Director,  The  Whitebridge, 
91—93  North  Stole  St.,  Concord,  NH 
03301-3939.  (603)  225-1450,  (603)  225- 
1459  Fax 

New  Jo-sey 

Stanley  Gorland,  Director,  44  South  Clinton 
Ave.,  #  702,  Trenton,  NJ  08609,  (609)  989- 
2243/46,  (609)  989-2304  Fax 

New  Mexico 

Ernesto  Ramos,  Director,  120  S.  Federal 
Place,  »  315,  Santa  Fe,  NM  87501-2026, 
(505)  988-6577,  (505)  988-6661  Fax 

New  Yu-k 

Bernard  A.  Conte,  Director,  6  World  Trade 
Center,  Room  758,  New  York,  NY  10048- 
0206,  (212)  466-4471,  (212)  466-J195  Fax 

New  York  Satellite  Office 

Bernard  A.  Conte,  Director,  Lea  O'Brien 
Federal  Bldg.  Rm.  818,  Clinton  Ave.  & 
Pearl  S&eet,  Albany,  NY  12207,  (518)  431- 
4150,  (518)  431-4154  Fax 

North  Carolina 

Robert  L.  Winston,  Director,  P.O.  Century 
Station,  Federal  Building,  300  Fayetteville 
Street  Mall.  Room  131.  Raleigh.  NC  27601. 
(919)  856-4731,  (919)  85&-4738  Fax 

North  DakoU  (and  SO) 

John  Pohlman,  Director,  Federal  Building, 
225  S.  Pierre  Street,  Room  225,  Pierre,  SD 
57501-2452,  (60S)  224-5996,  (60S)  224- 
9201  Fax 

CHiio 

Paul  Schrader,  Director,  51  North  High 
Street,  Room  451,  Columbus,  OH  43215, 
(614)  469-7441,  (614)  469-2125  Fax 

Oklahoma 

H.  Zeks  Rodriguez,  Director,  215  Dean  A. 
McGee.  Suite  234.  Oklahoma  Qty,  OK 
73102,  (405)  231-5201,  (405)  231-4329  Fax 

Oregon 

Robin  Sutherland,  Director,  2010  Lloyd 
Center,  Portland,  OR  97232,  (503)  231- 
2103,  (503)  231-2106  Fax 

Pennsylvania 

Jorina  Ahmed,  Director,  Gateway  Building, 
3535  Market  Street,  Room  2460, 
Philadelphia,  PA  19104,  (215)  596-4080, 
(215)  596-4072  Fax 

Puerto  Rico/Viryu  Islands 

Loretta  OeCordova,  Diractor,  U.S.  Federal 
Building  #662 , 1 50  Carlos  Chardon 
Avenue,  Hato  Rey,  PR  00918-1737,  (809) 
766-5314,  (809)  766-5189  Fax 

Rhode  Island 

Vincent  Marzullo,  Director,  400  Westminster 
St.,  Rm.  203,  Providence,  RI 02903-3215, 
(401)  526-5426,  (401)  528-5220  Fax 
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Sooth  Carolina 

Jerome ).  Davis.  Director.  Federal  Building, 
Suite  872,  1835  Assembly  Street. 
Columbia,  SC  29201-2430,  (803)  765-5771, 
(803)  765-5777  Fax 

South  DakoU  (and  ND) 

John  C  Pohlman,  Director,  225  South  Pierre 
Street.  Room  225.  Pierre,  SD  57501-2452, 
(605)  224-5996.  (60S)  224-9201  Fax 


Alfred  E.  Johnson.  Director,  265  Cumberland 
Bend  Drive.  Nashville.  TN  37228.  (615) 
736-5561,  (615)  736-7937  Fax 


Jerry  C.  Thompson,  Director,  903  San  Jacinto 
Blvd.,  Suite  130,  Austin.  TX  78701.  (512) 
916-5671,  (512)  916-5806  Fax 

Utah 

Rick  Crawford,  Director,  U.S.  Courthotise, 
350  South  Main  St.  Rm.  504,  Salt  Lake 
City,  UT  84101,  (801)  524-5411,  (801)  524- 
3599  Fax 

Vermont  (and  NH) 

Peter  Bender.  Director.  91-93  hforth  State 
Street,  Concord.  NH  03301-3939,  (603) 
22S-14S0,  (603)  225-1459  Fax 

Viisinia  (awl  DC) 

Thomas  Harmon,  Director,  400  North  8th  St, 
Rm  T012,  P.O.  Box  10066,  Richmond,  VA 
23240,  (804)  771-2197.  (804)  771-2157  Fax 

Washington 

John  A.  Miller.  Director,  Jackson  Federal 
Building,  915  Second  Avenue.  Suite  3190, 
Seattle,  WA  98174.  (206)  220-7745.  (206) 
553-4415  Fax 

Judith  Russell,  Director.  One  Bridge  Place, 
Suite  203,  no  Hale  Street.  Charleston.  WV 
25301,  (304)  347-5246.  (304)  347-5464  Fax 

WtecoMin 

Michael  P.  Murphy.  Director.  Henry  Reuss 
Federal  Plaza.  310  W.  Wisconsin  Ave., 
Room  1240E.  Milwaukee.  Wl  53203.  (414) 
297-1118.  (414)  297-1863  Fax 

Wyo-ing 

Patrick  Gallizzi.  Director.  2120  Capitol 
Avenue.  Rm.  1110,  Cheyenne,  WY  82001- 
3649.  (307)  772-2385.  (307)  772-2389  Fax 

(FR  Doc.  97-8176  Filed  3-31-97;  8:45  am] 

MJJNQCOOC  «80-2S-l> 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notica  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Continued  Uae  of  ttw  Pinecastte 
Target  Range,  Ocala  National  Foreat, 
Marion  County,  Florida 

summary:  Per  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969  as  implemented  in  the  Council  on 


Environmental  Quality  regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  announces  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  Continued  Use  of 
the  Pinecastle  Target  Range,  Ocala 
National  Forest,  Marion  County, 
Florida.  The  U.S.  Department  of 
Agriculture  (USDA)  Forest  Service  is  a 
cooperating  agency  in  the  preparation  of 
the  EIS. 

The  5,825-acre  range,  located  on 
USDA  Forest  Service  property  in  the 
Ocala  National  Forest,  is  operated  by  the 
Navy  under  a  special  use  agreement 
&om  the  USDA  Forest  Service.  The 
agreement  expires  December  31, 1999. 
and  the  EIS  will  examine  environmental 
impacts  resulting  from  renewal  of  the 
agreement. 

The  objective  of  the  EIS  is  to  describe 
the  existing  conditions  at  the  range, 
describe  the  alternatives  for  reuse  or 
closure  of  the  range,  and  evaluate  the 
environmental  impacts  from  various 
renewal  or  closiue  alternatives.  A 
biological  assessment  and  Section  7 
consultation  pursuant  to  the 
Endangered  Species  Act  are  being 
completed.  Environmental  issues  that 
will  be  addressed  in  the  EIS  include  air 
quality,  water  quality,  noise,  safety, 
wetland  impacts,  endangered  species 
impacts,  cultural  resources  impacts,  and 
socioeconomic  impacts. 

The  Navy  will  hold  two  scoping 
meetings  to  solicit  input  on  significant 
issues  that  should  be  addressed  in  the 
EIS.  The  first  meeting  will  be  held  on 
Thursday.  April  17. 1997.  from  5.00 
p.m.  until  9:00  p.m.  at  the  Umatilla 
Community  Center,  1  South  Central 
Avenue.  Umatilla.  FL.  The  second 
meeting  will  be  held  on  Tuesday.  April 
29.  1997,  from  5:00  p.m.  until  9:00  p.m. 
at  the  Ocala  City  Auditorium,  836  N.E. 
Sanchez  Avenue,  Ocala,  FL.  Navy 
representatives  will  accept  comments 
from  members  of  the  public  at  the 
meeting.  It  is  important  that  Federal, 
state,  local  agencies,  and  interested 
individuals  take  this  opporttinity  to 
identify  environmental  concerns  that 
should  be  addressed  in  the  EIS. 
ADDRESSES:  Agencies  and  the  public  are 
encouraged  to  provide  written 
comments  in  addition  to.  or.  in  lieu  of, 
oral  comments  at  the  scoping  meeting. 
To  be  most  helpful,  comments  should 
clearly  describe  specific  issues  or  topics 
which  the  EIS  should  address.  Written 
comments  must  be  p>ostmarked  by  May 
29. 1997  and  should  be  mailed  to 
Commanding  Officer.  Southern 
Division.  Naval  Facilities  Engineering 
Command.  P.O.  Box  190010.  North 
Charleston.  South  Carolina  29419-9010 
(Attn:  Mr.  Tom  Burst.  Code  064TB). 


Written  comments  may  be  submitted  to 
Mr.  Burst  via  facsimile  at  (803)  820- 
7472. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tom  Burst  at  (803)  820-5590. 

Dated:  March  27. 1997. 
M.A.  Waters. 

LCD/?,  fAGC.  USN.  Alternate  Fedem!  Register 
Liaison  Officer. 

[FR  Doc.  97-8194  Filed  3-31-97;  8:45  ami 
BILUNQ  COOE  3«10-^F-P 


Notice  of  Public  Hearing  for  ttte  Draft 
Environmental  Impact  Statement  for 
Disposal  arKl  Reuse  of  ttte  Naval 
Weapons  Industrial  Reserve  Plant, 
Calverton,  NY 

SUMMARY:  Per  Council  on  Environmental 
Quality  Regulations  (40  CFR  Parts  1500- 
1508).  implementing  procedural 
provisions  of  the  National 
Environmental  Policy  Act.  the 
Department  of  the  Navy  has  prepared 
and  filed,  on  March  14,  1997.  with  the 
U.S.  Environmental  Protection  Agency, 
a  Draft  Environmental  Impact  Statement 
(DEIS)  for  the  disposal  and  subsequent 
reuse  of  the  Naval  Weapons  Industrial 
Reserve  Plant  (NWIRP).  Calverton.  New 
York.  The  DEIS  addresses  the 
environmental  consequences  of  disposal 
of  NWIRP  Calverton.  and 
implementation  of  the  proposed 
Community  Reuse  Plan  for  the  base 
prepared  by  the  Calverton  Air  Facility 
Joint  Planning  and  Redevelopment 
Commission,  an  entity  established  by 
the  Riverhead  Town  Board.  The  DEIS 
evaluates  environmental  effects  of  three 
reuse  alternatives  which  represent  a 
reasonable  range  of  alternative 
redevelopment  intensities  for  the  base  if 
the  decision  is  made  to  dispose  of  the 
property. 

ADDRESSES:  The  Department  of  the  Navy 
will  hold  a  public  hearing  to  inform  the 
public  of  the  DEIS  findings  and  to 
solicit  comments.  The  bearing  will  be 
held  on  Thursday.  April  17. 1997. 
beginning  at  7:30  p.m..  at  the  Ramada 
East  End,  1830  Route  25.  Riverhead, 
New  York.  Please  call  the  point  of 
contact  below  or  the  Ramada  Inn  in  the 
case  of  inclement  weather. 

Federal,  state,  local  agencies  and 
interested  parties  are  invited  and  urged 
to  attend  or  be  represented  at  the 
hearing.  Oral  statements  will  be  heard 
and  transcribed  by  a  stenographer, 
however,  to  assure  the  accuracy  of  the 
record,  all  statements  should  be 
submitted  in  writing.  All  statements, 
both  oral  and  written,  will  become  part 
of  the  public  record  on  this  action  and 
will  be  given  equal  consideration. 
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Additional  copies  of  the  DEIS  have 
been  placed  in  the  Riverhead  Free 
Library,  330  Court  Street,  Riverhead. 
New  York. 

Written  comments  on  the  DEIS  should 
be  mailed  to  the  address  noted  below 
and  must  be  postmarked  not  later  than 
May  9. 1997  to  be  part  of  the  official 
record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  this 
notice  may  be  obtained  by  contacting 
Mr.  Kurt  Frederick  (Code  202)  Northern 
EHvision,  Naval  Facilities  Engineering 
Command.  10  Industrial  Highway.  MSC 
82.  Lester.  PA  19113,  telephone  (610) 
595-0728.  facsimile  (610)  595-0778. 

Dated:  March  27, 1997. 
MJi.  Waters. 

LCDR,  JAGC,  USN.  Alternate  Federal  Register 
Liaison  Officer 
(FR  Doc  97-6192  Filed  3-31-97;  8:45  am] 

aiLUNGCOOE  3S10-FF-P 


Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for; 
the  Implementation  of  a 
Comprehensive  Land  Use  Management 
Plan  at  the  Naval  Air  Weapons  Station, 
China  Lake,  CA 

SUMMARY:  Per  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969.  as  implemented  by  the  Coimcil  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  part  1500-1508)  the 
Department  of  the  Navy  announces  its 
intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  evaluate  the 
potential  environmental  effects  of 
implementing  a  comprehensive  Land 
Use  Management  Plan  for  the  Naval  Air 
Warfare  Center  Weapons  Division 
(NAWCWD).  located  at  the  Naval  Air 
Weapons  Station  (NAWS).  China  Lake, 
California.  The  Navy  is  the  lead  agency 
in  the  preparation  of  the  EIS.  It  is 
anticipated  that  other  Department  of 
Defense  installations,  and  Department  of 
the  Interior  agencies  such  as  the  Bureau 
of  Land  Management  and  the  U.S.  Fish 
and  Wildlife  Service,  vtrill  act  as 
cooperating  agencies. 

The  Caiifomia  Desert  Protection  Act 
(the  Act)  of  1994,  reauthorized  the 
Navy's  continued  use  of  public 
withdrawn  lands  to  support  China 
Lake's  Research,  Development,  Test  and 
Evaluation  (RDT&E)  and  training 
mission.  The  Act  requires  the 
development  of  a  land  use  management 
plan  for  these  withdrawn  lands,  in 
accordance  with  the  requirements  of  the 
Federal  Land  PoUcy  and  Management 
Act.  by  October  1997.  Additionally,  in 
response  to  military  downsizing 
initiatives  and  potential  influences  of 


evolving  technologies  on  weapons 
systems  RDT&E  and  training 
requirements,  the  Navy  recognizes  the 
need  to  implement  a  comprehensive 
management  system  that  integrates 
operational  and  environmental  planning 
processes. 

The  Navy's  proposed  action  is  the 
implementation  of  a  comprehensive 
Land  Use  Management  Plan  (LUMP)  at 
NAWS  China  Lake  for  managing 
existing  and  proposed  land  uses 
authorized  imder  the  Caiifomia  Desert 
Protection  Act.  Proposed  land  uses 
include,  but  are  not  limited  to.  ongoing 
and  future  military  operations.  pubUc 
health  and  safety  practices,  and  ongoing 
and  future  environmental  resources 
management  and  conservation  at  NAWS 
China  Lake.  The  LUMP  will  be 
developed  in  conformance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA,  1976). 

The  EIS  will  also  evaluate  a  range  of 
land  use  management  practices, 
including  the  "no  action"  alternative. 
Alternative  land  use  management 
practices  could  include  a  range  of 
activities  of  greater  or  lessor  intensity  of 
land  use  type  or  tempo.  The  "no  action" 
alternative  would  implement  a  Land 
Use  Management  Plan  that  would  not 
change  the  ongoing  type  or  tempo  of 
land  uses  and  environmental  resources 
management  direction  or  emphasis 
ciurenUy  in  place  at  China  Lake. 

The  EIS  will  evaluate  the  potential 
immediate  and  cumulative  effects  of 
implementing  a  comprehensive  Land 
Use  Management  Plain  on  the  physical, 
natural,  and  human  environments  of  the 
affected  geographic  area.  Major 
environmental  issues  that  will  be 
addressed  in  the  EIS  include,  but  are  not 
limited  to:  geology/soils;  biology;  water 
resources/hydrology,  noise,  air  quality 
(visibility  &  conformity),  land  use.  non- 
military  land  use  and  access,  cultural 
resources,  socic-economics, 
'^unsi^rtation,  public  health  and  safety, 
and  hazardous  materials. 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  extent  of  issues  to  be  addressed  and 
identifying  the  significant  issues  related 
to  the  China  Lake  EIS.  Scoping  meetings 
will  be  held  in  the  towns  of  Trona, 
Inyokem.  Independence.  Barstow. 
Johaimesburg.  and  Ridgecrest.  Meeting 
sites  and  times  will  be  published  in  the 
Federal  Register,  and  in  local  and 
regional  newspapers.  During  the 
scoping  meetings,  presentation  of 
information  on  the  proposed  action  will 
precede  the  request  for  public  comment. 
Navy  representatives  will  accept 
comments  from  members  of  the  pubhc 
at  the  meeting.  It  is  important  that 
Federal,  state,  and  local  agencies,  and 


interested  individuals  take  this 
opportimity  to  identify  environmental 
concerns  that  shoiUd  be  addressed  in 
the  EIS. 

ADDRESSES:  Agencies  and  the  public  are 
invited  and  encoiuaged  to  provide 
Mrritten  comments  in  addition  to.  or  in 
lieu  of.  oral  comments  at  the  public 
scoping  meetings.  To  be  most  helpful, 
scoping  comments  should  clearly 
describe  specific  issues  or  topic  which 
the  EIS  should  address.  Written 
comments  must  be  postmarked  by  June 
30. 1997  and  should  be  mailed  to 
Commander.  Naval  Air  Weapons  Station 
China  Lake,  Attn:  Ms.  Robin  Hoffinan, 
Land  Use  Planning  Office.  China  Lake. 
CA  93555,  telephone  (619)  939-0935. 
fax  (619)  939-2541. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Robin  Hoffinan  at  (619)  939-0935. 

£)ated:  March  27. 1997. 
M^.  Waters, 

LCDR.  JAG.  USS,  Alternate  Federal  Register 
Liaison  Officer. 

(FR  Doc.  97-8193  Filed  3-31-97;  8:45  am) 
BILUNQ  COOC  3t1»-FF-P 


DEPARTMENT  OF  THE  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Implementation  of  the  Draft  Integrated 
Management  Plan  for  the  Patuxent 
River  Complex,  Maryland 

SUMMARY:  Per  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Coimcil  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508), 
the  Department  of  the  Navy  annoimces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  evaluate  the 
potential  environmental  effects  of 
implementing  the  draft  Integrated 
Management  Plan  for  the  Patuxent  River 
Complex,  Maryland.  The  Patuxent  River 
Complex  includes  the  Patuxent  River 
Naval  Air  Station  (NAS)  including  the 
Test  Pilot  School,  Webster  Field  Aimex 
(an  Outlying  Field),  and  the  Chesapeake 
Test  Range,  which  are  assets  under  the 
exclusive  control  and  scheduling 
authority  of  the  Naval  Air  Warfare 
Center— Aircraft  Division  (NAWCAD). 

The  Patuxent  River  Complex  is 
located  60  miles  southeast  of 
Washington,  DC,  in  southern  Maryland, 
where  the  Navy  has  actively  conducted 
aircraft  test  and  evaluation  activities  for 
more  than  50  years.  In  recent  years,  the 
post-Cold  War  shift  from  the  threat  of 
nuclear  superpower  confrontation  to 
regional  conflicts  has  required  the 
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military  services  to  redefine  their  roles 
and  identify  the  types  of  weapons  and 
platforms  most  effective  to  future 
success  in  regional  conflicts. 

Concurrent  with  the  rise  of  regional 
conflicts  has  been  a  trend  of  significant 
reductions  in  national  defense 
spending.  The  Patuxent  River  Complex 
has  been  affected  by  the  1991,  1993.  and 
1995  Base  Realignment  and  Closure  Act 
(BRAC)  decisions  to  relocate  Naval 
Aviation  Research.  Development.  Test 
and  Evaluation  (RDT4E)  facilities  from 
Warminster.  Pennsylvania  and  Trenton, 
New  Jersey  and  Naval  Air  Systems 
headquarters  from  Arlington,  Virginia  to 
the  Complex.  (Environmental  Impact 
Statements  were  prepared  in  1993  and 
1994  to  assess  this  realignment  of  these 
functions;  issues  addressed  in  these 
NEPA  documents  will  be  incorporated 
by  reference  only  in  the  EIS  for  the 
Patuxent  River  Complex  Integrated 
Management  Plan.)  These  realignments 
and  consolidation  of  their  assets  will 
better  position  NAWCAD  to  carry  out  its 
mission  as  the  Navy's  principal  RDT&E, 
engineering,  and  fleet  support  activity 
for  Naval  fixed  and  rotary  wing  aircraft 
and  associated  systems  from  acquisition 
through  all  life  cycle  phases. 

In  response  to  these  changes. 
NAWCAD  recognized  the  need  to 
initiate  a  strategic  planning  initiative 
that  included  the  preparation  of  an 
Integrated  Management  Plan  for  the 
NAWCAD-controlled  assets  in  the 
Patuxent  River  Complex.  The 
implementation  of  the  plan  will  enable 
the  Navy  to  meet  its  commitment  to 
conserve  and  protect  the  unique  natural 
and  cidtural  resources  of  the  Patuxent 
River  Complex  and  Chesapeake  Bay 
while  protecting  human  health  and 
welfare. 

The  Integrated  Management  Plan  will 
provide  a  framework  within  which 
NAWCAD  can  efficienUy  and  effectively 
utilize  the  assets  under  its  control  to 
meet  its  strategic  planning  initiatives 
while  complying  with  applicable  local, 
state,  and  Federal  laws.  However,  prior 
to  NAWCAD  adoption  of  the  Integrated 
Management  Plan,  compliance  with 
NEPA  is  required.  The  preparation  of  an 
EIS  will  meet  these  NEPA  requirements. 
The  EIS  will  address  a  range  of 
alternatives  that  focus  on  varying 
workload  levels  associated  with  both 
RDT&E  and  military  training  support 
activities:  (1)  Level  I  Workload 
Alternative  will  consist  of  RI>T*E 
activities  at  recent  levels  and  an 
increase  in  military  training  support 
activities  for  a  combined  total  of 
approximately  22,000  flight  hours  per 
year;  (2)  Level  II  Workload  Alternative 
will  consist  of  increases  in  RDTfiiE 
activities  and  military  training  support 


activities  for  a  combined  total  of 
approximately  24,000  flight  hours  per 
year:  and  (3)  Level  HI  Workload 
Alternative  will  consist  of  increased 
RDT&E  activities  and  military  training 
support  activities  for  a  combined  total  of 
approximately  26.000  flight  hours  per 
year.  As  required  by  NEPA.  the  EIS  will 
also  consider  the  No  Action  Alternative. 
This  alternative  would  consist  of 
RDT&E  activities  and  military  training 
support  activities  at  existing  workload 
levels. 

Topics  to  be  addressed  in  the  EIS  will 
include,  but  are  not  limited  to.  noise,  air 
quality,  vegetation  and  wildlife,  water 
quality,  and  socioeconomic  impacts, 
including  enviroiunental  justice. 
Federal,  state,  and  local  agencies,  and 
interested  individuals  are  encouraged  to 
participate  in  a  scoping  process  to 
determine  the  range  of  issues  related  to 
the  proposed  action. 

Five  public  scoping  meetings  will  be 
held  to  receive  oral  and  written 
comments.  Each  scoping  meeting  will 
provide  opportimities  for  clarification  of 
the  draft  Integrated  Management  Plan 
and  alternatives  and  solicit  input  from 
representatives  of  government  agencies 
and  interested  individuals.  The  Navy 
will  set  up  information  stations  at  these 
scaping  meetings  that  will  describe  the 
Patuxent  River  Complex,  the  scope  of 
Integrated  Management  Plan,  and  the 
NEPA  EIS  process.  Each  informadon 
station  will  be  attended  by  a  Navy 
presenter  who  will  be  available  to 
answer  questions  from  meeting 
attendees.  Comments  will  be  entered 
into  the  official  record  in  several  ways: 
written  comments  sheets  available  at 
each  meeting;  tape  recorders  located 
throughout  the  meeting  area;  and  via  a 
stenographer  who  will  be  available  to 
transcribis  statements.  Written 
comments  will  also  be  accepted  via  mail 
or  fax.  Regardless  of  the  commenting 
method  chosen,  all  comments  will 
receive  the  same  attention  and 
consideration  during  EIS  preparation. 

The  five  public  scoping  meetings  will 
be  held  at  the  following  times  and 
locations:  (1)  Prince  Frederick, 
Maryland  on  May  6. 1997  at  the  Calvert 
High  School  fi'om  3:30  pm-5:30pm  and 
6:30  pm-8:30  pm;  (2)  Leonardto%vn, 
Maryland  on  May  8.  1997  at  the 
Leonardtown  High  School  School  from 
3:30  pm-5:30  pm  and  6:30  pm-8:30  pm; 
(3)  Burgess.  Virginia  on  May  12.  1997  at 
the  Fairfields  Baptist  Church  from  3:00 
pm-6:00  pm;  Westover,  Maryland  on 
May  14. 1997  at  the  JM  Tawes  Technical 
Center  from  3:00  pm-6:00  pm;  and  (5) 
Cambridge,  Maryland  on  May  15,  1997 
at  the  Christ  Episcopal  Church  from 
2:00  pm-5:00  pm  and  6:30  pm-8:30  pm. 
The  schedule  for  the  public  scoping 


meetings  will  also  be  available  by 
calling  (888)  276-5201. 
ADDRESSES:  The  Navy  will  accept 
comments  at  the  address  below  at  any 
time  during  the  environmental  impact 
statement  process.  To  ensure  that  the 
Navy  has  sufficient  time  to  consider 
public  input  during  preparation  of  the 
Draft  EIS.  scoping  comments  should  be 
submitted  to  die  address  below  by  June 
1. 1997.  For  further  information 
concerning  the  preparation  of  the  EIS.  or 
to  provide  written  conmient.  contact: 
Cathy  A.  Partusch.  Public  Affairs 
Officer.  Naval  Air  Station  Patuxent 
River.  Naval  Air  Warfiare  Center  Aircraft 
Division,  Naval  Air  Station  Patuxent 
River.  Maryland,  telephone  (301)  342- 
7512,  ext.  24;  fax  (301)  342-7509; 
Internet: 

PartuschCA%am5@mr.nawcad.navy. 
mil. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  this 
notice  may  be  obtained  by  contacting 
Ms.  Cathy  Partusch  at  (301)  342-7512. 

Dated:  March  21, 1997. 
M.A.  Watm. 

LCDR.  JAG.  USN,  Alternate  Federal  Register 
Liaison  Officer. 

[FR  Doc.  97-8191  Filed  3-31-97;  8:45  am) 
BKUNQ  CODE  aaiO-FF-P 


DEPARTMENT  OF  EDUCATION 

Advisory  Committee  on  Student 
Rnancial  Assistance;  Meeting 

AGENCY:  Advisory  Committee  on 

Student  Financial  Assistance, 

Education. 

ACTION:  Notice  of  upcoming  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  sponsored  by  the 
Advisory  Committee  on  Student 
Financial  Assistance.  This  notice  also 
describes  the  functions  of  the 
Committee.  This  document  is  intended 
to  notify  the  general  public. 
DATES:  Monday,  April  21.  1997, 
beginning  at  9:00  a.m.  and  ending  at 
approximately  5:00  p.m.  and  Tuesday, 
April  22.  beginning  at  8:30  a.m.  and 
ending  at  approximately  2:00  p.m. 
ADDRESSES:  Radisson  Barcelo  Hotel. 
2121  P  Street.  N.W..  National  A  Room, 
in  Washington.  D.C.  20037. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Dr.  Brian  K.  Fitzgerald,  Staff  Director, 
Advisory  Committee  on  Student 
Financial  Assistance,  1280  Maryland 
Avenue,  S.W.,  Suite  601,  Washington, 
D.C. 20202-7582  (202) 708-7439. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  Student 


Financial  Assistance  is  established 
imder  Section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Law  100-50  (20  U.S.C.  1098). 
The  Advisory  Committee  is  established 
to  provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  aid  matters 
including  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms,  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  piostsecondary 
education  for  low-  and  middle-income 
students,  conducting  a  study  of 
institutional  lending  in  the  Stafford 
Student  Loan  Program  and  an  in-depth 
study  of  student  loan  simplification. 
The  Advisory  Committee  fulfills  its 
charge  by  conducting  objective. 
nonpartisan,  and  independent  analyses 
of  important  student  aid  issues.  As  a 
result  of  passage  of  the  Omnibiis  Budget 
ReconciUation  Act  (OBRA)  of  1993, 
Congress  assigned  the  Advisory 
Committee  the  major  task  of  evaluating 
the  Ford  Federal  EMrect  Loan  Program 
(FDLP)  and  the  Federal  Family 
Education  Loan  Program  (FFELP).  The 
Committee  was  directed  to  report  to  the 
Secretary  and  Congress  on  not  less  than 
an  annual  basis  on  the  operation  of  both 
programs  and  submit  a  final  report  by 
January  1, 1997.  The  Committee 
submitted  to  Congress  its  final 
recommendations  on  the  advisability  of 
fully  implementing  the  FDLP  on 
I>ecember  11,  1996.  The  Advisory 
Committee  has  now  focused  its  energies 
on  activities  related  to  reauthorization 
of  the  Higher  Education  Act  of  1998. 

The  Advisory  Conunittee  will  meet  in 
Washington,  D.C.  on  April  21,  1997, 
bom  9:00  a.m.  to  approximately  5:00 
p.m.  and  on  April  22,  from  8:30  a.m.  to 
approximately  2:00  p.m. 

The  proposed  agenda  includes  (a) 
presentations  and  discussion  sessions 
on  budget  proposals  and  congressional 
and  other  legislative  proposals  related  to 
reauthorization  of  the  Higher  Education 
Act.  in  particular,  access  issues;  (b) 
progress  to  date  on  the  President's  tax 
proposals;  and  (c)  an  update  on  the 
Department  of  Education's 
reauthorization  initiatives  including  the 
delivery  system;  and  (d)  a  planning 
session  on  the  Committee's  agenda  for 
the  remainder  of  fiscal  year  1997.  and 
other  Committee  business.  Space  is 
limited  and  you  are  encouraged  to 
register  early  if  you  plan  to  attend.  You 
may  register  through  Internet  at 
ADV_COMSFA©ED.gov  or 

Tracy_Deanna Jones^D.gov.  Please 

include  your  name,  tide,  affiliation, 
complete  address  (including  Internet 
and  e-mail — if  available),  and  telephone 
and  fax  numbers.  If  you  are  unable  to 


register  through  Internet,  you  may  mail 
or  fax  your  registration  information  to 
the  Advisory  Committee  staff  office  at 
(202)  401-3467.  Also,  you  may  contact 
the  Advisory  Committee  staff  at  (202) 
708-7439.  The  registration  deadline  is 
Tuesday,  April  15, 1997. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
Assistance,  1280  Maryland  Avenue, 
S.W.,  Suite  601,  Washington,  D.C.  fit>m 
the  hours  of  9:00  a.m.  to  5:30  p.m., 
weekdays,  except  Federal  holidays. 

Dated:  March  27. 1997. 
Brian  K.  FitigBrald, 
Staff  Director.  Advisory  Committee  on 
Student  Financial  Assistance. 
[FR  Doc.  97-8201  Filed  3-31-97;  8:45  am) 
MLUNQ  CO06  4M0-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP97-6-00^ 

Algonquin  Gas  Transmission 
Company;  Notice  of  Compliance  Rling 

March  26.  1997. 

Take  notice  that  on  March  24, 1997, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1 ,  the  following  tariff  sheets 
to  be  effective  April  1, 1997: 

Sub  Original  Sheet  No.  639A 
Sub  Third  Revised  Sheet  No.  650 
Sub  First  Revised  Sheet  No.  651 
Sub  Original  Sheet  No.  656A 
Sub  Second  Revised  Sheet  No.  659 
Sub  First  Revised  Sheet  No.  660 
Sub  Second  Revised  Sheet  No.  662 
2  Sub  First  Revised  Sheet  No.  714 

Algonquin  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  on  Compliance 
Filings  and  Rehearing,  issued  March  13, 
1997  in  Docket  Nos.  RP97-5-001, 
RP97-5-002,  and  RP97-5-003. 

Algonquin  states  that  copies  of  this 
filing  were  served  on  firm  customers  of 
Algonquin,  interested  state 
commissions,  current  interruptible 
customers  and  all  parties  on  the  service 
list. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 


will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  97-8150  Filed  3-31-97;  8:45  am) 

BIUJNO  COK  f717-01-M 

CDocket  No.  RP96-19O-O00I 

Colorado  Interstate  Gas  Company; 
Notlca  of  Infonnal  Settlement 
Confsrsrtce 

March  26, 1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday,  April  3. 
1997,  at  10:00  a.m..  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC, 
for  the  piirpose  of  exploring  die  possible 
settlement  of  the  above-refOTenced 
docket. 

Any  party,  as  defined  in  18  CFR 
385.102(c),  or  any  participant,  as 
defined  in  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations,  18  CFR 
385.214. 

For  additional  information,  contact 
Loma  J.  Hadlock  at  (202)  208-0737.  or 
Donald  WiUiams  at  (202)  208-0743. 
Loto  D.  CaAM, 
Secretary. 

[FR  Doc  97-8148  Filed  3-31-fl7;  8:45  am) 
■UMS  OOOC  Cn7-«1-M 

[Docket  No.  OA97-8-00a| 

Consolidated  Water  Power  Company; 
Notice  of  Filing  ^ 

March  26. 1997. 

Take  notice  that  on  January  31, 1997, 
Consolidated  Water  Power  Company 
tendered  for  filing  a  Notice  of 
Withdrawal  of  its  open  access  non- 
discriminatory transmission  service 
tariff  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  4.  1997.  Protests  will  be 
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considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  {)ersoD  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-8143  Filed  3-31-97;  8:45  am] 

■LLMQ  CODE  6717-01-M 


(DockM  Na  RP97-293-00(q 

Garden  Banks  Gas  Pipellna,  LLC; 
Notica  of  Compliance  Rling 

March  26. 1997. 

Take  notice  that  on  March  19, 1997, 
Garden  Banks  Gas  Pipeline,  LLC  (GBGP) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
tariff  sheets  listed  in  Appendix  A  to  the 
filing,  to  become  effective  March  20, 
1997. 

GBGP  states  that  the  purpose  of  this 
filing  is  to  comply  with  order  Nos.  582 
k  582-A,  issued  September  28.  1995  in 
Docket  No.  RM95-3.  in  which  the 
Commission  revised,  reorganized  and 
updated  its  regulations  governing  the 
form  composition,  and  filing  of  rates 
and  tarifk  for  interstate  pipeline 
companies. 

Specifically  GBGP  indicates  the 
tendered  tariff  sheets  revise  its  tariff  to: 

(1)  expand  the  table  of  contents  to 
include  the  sections  of  the  general  terms 
and  conditions  in  accordance  with 
§154.104; 

(2)  add  a  statement  for  GBGP's 
discount  policy  in  accordance  with 
§  154.109(c); 

(3)  delete  the  index  of  customers  fix)m 
the  tariff  in  accordance  with 

§  154.111(a): 

(4)  add  a  statement  to  GBGP's  general 
terms  and  conditions  for  periodic 
reports  in  accordance  with  §  154.502; 
and 

(5)  change  the  rates  to  reflect  a 
thermal  unit  in  accordance  with 
§  154.107(b). 

GBGP  submits  that  the  Commission 
should  grant  it  all  waivers  necessary  to 
place  these  provisions  into  effect  March 
20, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington  D.C. 
20426,  in  accordance  with  18  CFR 
Sections  385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  and  protests  must  be 


filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Loia  D.  CasbelL 
Secretary. 

[FR  Doc.  97-8153  Filed  3-31-97;  8:45  am) 
BNJJNO  CODE  snr-oi-M 


(Doctet  Na  RP97-295-000] 

Gasdel  Pipeline  System,  Inc.,  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  26, 1997. 

Take  notice  that  on  March  20, 1997, 
Gasdel  Pipeline  System,  Inc.  (Gasdel) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No. 
lA,  certain  tariff  sheets  to  be  effective 
June  1, 1997. 

Gasdel  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  Order  No.  587,  and  the 
Commission's  order  issued  on  February 
3,  1997  in  Docket  Nos.  RP97-91-000,  et 
al..  78  FERC  1 61,099  (1997). 

Gasdel  requests  waiver  of  the 
Commission's  regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 
submitted  to  become  effective  June  1 , 
1997. 

Gasdel  states  that  copies  of  the  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Regulations.  All  such 
motions  and  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  %vishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Loia  D.  CasheU. 

Secretary. 

(FR  Doc.  97-8155  Filed  3-31-97;  8:45  am] 

BOJJNO  CODE  «717-01-M 

[Docket  No.  RP97-238-001] 

Mojave  Pipeline  Company;  Notice  of 
Compliance  Rling 

March  26, 1997. 

Take  notice  that  on  March  21, 1997, 
Mojave  Pipeline  Company  (Mojave), 
pursuant  to  the  Commission's  order 
dated  February  26,  1997  at  Docket  No. 
RP97-23a-O00,  tendered  for  filing  and 
acceptance  the  following  revised  tariff 
sheet  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1 .  to  become 
effective  December  31, 1996: 

Substitute  First  Revised  Sheet  No.  Ill 

Mojave  states  that  it  has  revised  this 
sheet  to  state  that  if  Mojave  charges  less 
than  the  maximum  rate  for 
transportation  service  provided  under 
Rate  Schedules  included  in  Mojave's 
FERC  Gas  Tariff,  Mojave  will  discount 
the  GRI  surcharge  first,  followed  by  the 
base  rate. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission. 
888  First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  97-8152  Filed  3-31-97;  8:45  am) 
■UJNQ  cooc  amr-oi-M 

[Docket  No.  RP97-294-000] 

Norttiwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

March  26. 1997. 

Take  notice  that  on  March  20. 1997. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1 .  the  following  tariff  sheet, 
to  become  efiiective  April  20. 1997: 

Fourth  Revised  Sheet  No.  232 


Northwest  states  that  the  purpose  of 
this  filing  is  to  propose  a  two-year 
extension  of  the  operational  flow  order 
provisions  in  Section  14.15  of  the 
General  Terms  and  Conditions  of  its 
tariff. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all  affected 
parties  and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE..  Washington.  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  AU  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Loia  D.  Caahell, 
Secretary. 

(FR  Doc  97-8154  Filed  3-31-97;  8:45  am] 
BHJJNQ  CODE  t717-01-M 


[Docket  No.  RP97-4-005] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Compliance  Filing 

March  26, 1997. 

Take  notice  that  on  March  24, 1997, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  tariff  sheets  listed  on 
Appendix  A  attached  to  the  filing, 
proposed  to  be  effective  April  1. 1997. 
Panhandle  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  order  issued  March  13. 
1997  in  Docket  No.  RP97-4-001,  et  aL, 
78  FERC  161,283  (1997). 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 


by  the  Commission  in  detennining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Caahell, 

Secretary. 

(FR  Doc.  97-6145  Filed  3-31-97;  8:45  am] 

BILUNQ  CODE  STIT-OI-H 


[DocfcM  No.  RP91-229-023] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Compliance  Filing 

March  26, 1997. 

Take  notice  that  on  March  21. 1997. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  April  1, 1997.  Panhandle 
asserts  that  the  purpose  of  this  filing  is 
to  comply  with  the  Commission  order 
issued  February  26, 1997  in  Docket  No. 
RP91-229-022,  et  al. 

Panhandle  states  that  on  September 
12, 1996,  it  filed  a  Stipulation  and 
Agreement  (Settlement)  encompassing 
several  rate  proceedings,  which 
establishes  refunds  and  settlement  rates 
on  a  prospective  basis.  Subsequently, 
the  Commission  issued  orders  on 
December  20, 1996  and  February  26, 
1997  approving  the  Settlement  as  to  all 
parties.  77  FERC  1 61,284  (1996)  and  78 
FERC  1 61,180  (1997).  On  March  17. 
1997,  Panhandle  filed  a  letter 
establishing  the  effective  date  of  the 
Settlement.  Therefore,  in  accordance 
with  Article  11,  Section  7  and  Article  II, 
Section  9  (f)(i)  of  the  Settlement. 
Panhandle  is  filing  to  place  the 
Settlement  Rates  into  effect  on  April  1, 
1997  and  to  remove  Section  26 
(Interruptible  Revenue  Credit 
Adjustment)  from  the  General  Terms 
and  Conditions  of  Panhandle's  FERC 
Gas  Tariff  effective  April  1. 1997. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  all  parties  to  these 
proceedings. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 

not  serve  to  mf^e  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Ui>  D.  Caah^. 

Secretary. 

(FR  Doc.  97-6147  Filed  3-31-97;  8:45  am] 

MUMOCOOE  tnr-oi-M 


[DockM  No.  ER97-2016-000] 

South  Carolina  Electric  &  Gas 
Company;  Notice  of  Rling 

March  26, 1997. 

Take  notice  that  on  March  10. 1997, 
South  Carolina  Electric  &  Gas  Company 
tendered  for  filing  its  report  for  quarters 
ending  September  30, 1996  and 
December  31, 1996  summarizing 
transactions  under  Negotiated  Market 
■Sales  Tarife  for  short-term  service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  3, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commissicm  and  are  available  for  public 
inspection. 
LoisD.CadhdL 
Secretary. 

(FR  Doc  97-8144  FUed  3-31-97;  8:45  am] 
MUMQ  CODE  cnr-AI-M 


[Docket  No.  RP97-3-004] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Compliance 
Rling 

March  26, 1997. 

Take  notice  that  on  March  24, 1997, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1 .  the  following 
tariff  sheets  to  be  effective  April  1. 1997: 

Sub  Fourth  Revised  Sheet  No.  464 
Sub  First  Revised  Sheet  No.  464A 
Sub  First  Revised  Sheet  No.  490 
Sub  First  Revised  Sheet  No.  594 
Sub  Second  Revised  Sheet  No.  595 
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Texas  Eastern  asserts  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  Order  on  Rehearing  and 
on  Second  Compliance  Filing,  issued 
March  13,  1997  in  Docket  Nos.  RP97-3- 
001.  RP97-3-002.  and  RP97-3-003. 

Texas  Eastern  states  that  copies  of  this 
filing  were  served  on  firm  customers  of 
Texas  Eastern,  interested  state 
commissions,  current  intemiptible 
customers  and  all  parties  on  the  service 
list. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.      * 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Ute  D.  Cacholl. 
Secretary. 

(FR  Doc.  97-8149  Filed  3-31-97;  8:45  am) 
■LUNG  COOC  6717-01-M 


[Docket  No.  RP97-18-004] 

Transwestem  Pipeline  Company; 
Notica  of  Request  For  Waiver 

March  26.  1997. 

Take  notice  that  on  March  25. 1997, 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  a 
request  for  waiver  of  its  tariff  and  the 
Commission  Orders  on  Transwestem's 
compliance  with  the  GISB  standards 
promulgated  under  Order  Nos.  587  and 
587-B  to  permit  Transwestem  to  delay 
the  implementation  of  GISB  standards 
1.2.1,  1.3.5,  1.4.1.  1.4.2.  1.4.3.  and  1.4.4 
until  such  date  as  Transwestem  can 
fully  test  and  implement  such  standards 
with  its  trading  partners,  but  in  no  event 
later  than  June  1.  1997. 

Trjmswestem  states  that  copies  of  the 
filing  have  been  served  upon  all  parties 
of  record  at  Docket  Nos.  RP97-18-000. 
etal. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  SecGon 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  March  31.  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  O.  Casheil, 

Secretary. 

IFR  Doc.  97-8142  Filed  3-31-97;  8:45  ami 

BNJJNQ  COOC  «717-01-M 

[Docket  No.  RP97-ft-004] 

Trunkline  Gas  Company;  Notice  of 
Compliance  Filing 

March  26. 1997. 

Take  notice  that  on  March  24,  1997, 
Trunkline  Gas  Company  (Tmnkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
the  tariff  sheets  listed  on  Appendix  A 
attached  to  the  filing,  proposed  to  be 
,  effective  April  1,  1997.  Trunkline 
asserts  that  the  purpose  of  this  filing  is 
to  comply  with  the  Commission's  order 
issued  March  13,  1997  in  Docket  No. 
RP97-6-001 ,  et  al.,  78  FERC  1 61 ,284 
(1997). 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Uk  D.  CaaheU, 
Secretary. 

IFR  Doc.  97-6151  Filed  3-31-97;  8:45  ami 
BiujNQ  COOC  cnr-oi-M 


Southern  California  Edison  Company; 
^k>tice  of  Availability  of  Rnal 
Environmental  Assessntent 

March  26.  1997. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA  is 
for  an  application  to  amend  the 
Mammoth  Pool  Hydroelectric  Project. 
The  application  is  to  modify  the  exhibit 
M  for  the  project.  The  exhibit  M 


describes  recent  increases  in  total 
installed  capacity  of  the  generating 
units.  The  EA  finds  that  approval  of  the 
amendment  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  The  project  is  located  on 
the  San  Joaquin  River,  near  Fresno, 
CaLifomia. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  viewed  in  the 
Public  Reference  Branch.  Room  lC-1,  of 
the  Commission's  offices  at  888  First 
Street.  NE.,  Washington  DC  20426. 

For  further  information,  please 
contact  the  project  manager,  Mr.  Robert 
Grieve  at  (202)  219-2655. 
Lois  0.  Cashell, 
Secretary. 
IFR  Doc.  97^146  Filed  3-31-97;  8:45  ami 

BILUNO  COOE  a717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-5805-61 

Agency  Information  Collection 
Activities:  Sulxnisslon  for  OMB 
Review;  Comment  Request;  The  New 
Source  Performance  Standards  (NSPS) 
for  Volatile  Organic  Liquid  Storage 
Vessels 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  The 
New  Source  Performance  Standards 
(NSPS)  for  VolaUle  Organic  Uquid 
Storage  Vessels  at  40  CFR  Part  60, 
Subpart  Kb,  OMB  Control  Number 
2060-0074,  expiring  on  June  30, 1997. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  May  1.  1997. 
FOR  FURTHER  INFORMATKM  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  1132.05. 

SUPPlfMENTARY  INFORMATION: 

Title:  The  New  Source  Performance 
Standards  (NSPS)  for  Volatile  Organic 
Liquid  Storage  Vessels  at  40  CFR  Part 
60.  Subpart  Kb  (OMB  Control  Number 


2060-0074,  EPA  ICR  Number  1132.05) 
expiring  on  June  30. 1997.  This  is  a 
request  for  an  extension  of  a  currently 
approved  collection. 

Abstract:  The  notification  of 
construction,  reconstruction  or 
modification  indicates  when  a  storage 
vessel  becomes  subject  to  the  standards. 
The  information  generated  by  the 
inspecting,  recordkeeping  and  reporting 
requirements  is  used  by  the  Agency  to 
ensure  that  the  storage  vessel  affected  by 
the  NSPS  continues  to  operate  the 
control  equipment  in  a  manner  that 
helps  achieve  compliance  with  the 
NSPS. 

Information  is  recorded  in  sufficient 
detail  to  enable  owners  or  operators  to 
demonstrate  the  means  of  complying 
with  the  applicable  standards.  Under 
this  standani.  the  data  collected  by  the 
affected  owner/operator  is  retained  at 
the  facility  for  a  minimum  of  two  years 
and  made  available  to  the  Administrator 
either  on  request  or  by  inspection. 

The  information  generated  by  the 
recordkeeping  and  reporting 
requirements  are  used  by  the  Agency  to 
ensure  that  fodlities  affected  by  the 
NSPS  continue  to  operate  in  compliance 
with  the  NSPS. 

The  information  collected  fiom  the 
recordkeeping  and  reporting 
requiremmts  is  also  used  for  targeting 
inspections,  and  is  of  sufficient  quality 
to  be  used  as  evidence  in  court. 
Collection  of  this  information  is 
authorized  at  40  CFR  60.7  and  60.110b. 
Any  information  submitted  to  the 
Agency,  for  which  a  claim  of 
confidentiality  is  made,  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  Chapter  1, 
Part  2,  Subpart  B — ConfidentiaUty  of 
Business  Information  (see  40  CFR  2:  41 
FR  36902.  September  1. 1976;  amended 
by  43  FR  40000.  September  8, 1978;  43 
FR  42251.  September  20, 1978;  44  FR 
17674,  March  23, 1979).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  nimiber. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  Notice  required  imder  5  CFR 
1320.8(d).  soliciting  comments  on  this 
collection  of  information  was  published 
on  December  2, 1996  (61  FR  63841).  No 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  139  hours  per 
respondent.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 


information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  other%vi8e 
disclose  the  information. 

Respondents/ Affected  Entities: 
Owners  of  storage  vessels  for  petrolexun 
liquids  and  synthetic  organic  chemicals. 

Estimated  Number  of  Respondents: 
900. 

Frequency  of  Response:  1.5  times. 

Estimated  Total  Annual  Hour  Burden: 
126,141  hours. 

Estimated  Total  Annualized  Ck>st 
Burden:  $6,253,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1132.05  and 
OMB  Control  No.  2060-0074  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW.  Washington,  DC  20460, 

and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  March  27. 1997. 

JoMphRetzsr, 

Director,  Regulatory  Information  Division. 
IFR  Doc.  97-8185  Filed  3-31-97;  8:45  am] 

aiLUNO  COOC  «M-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting 

FCC  To  Hold  Open  Commission 
Meeting  Thursday,  April  3, 1997 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday.  April  3. 1997.  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  856.  at  1919  M  Street.  NW., 
Washington,  DC. 


Item  No.,  Bureau,  Subject 

1 — Offices  of  General  Counsel  Public 
Affairs  and  Plans  and  Policy — ^Title: 
Amendment  of  Parts  0  and  1  of  the 
Commission's  Rules  to  allow  the 
electronic  filing  of  documents  in 
rulemaking  proceedings.  Siunmary: 
The  Commission  will  consider 
amendments  to  its  rules  to  allow 
parties  to  file  formal  comments 
electronically  over  the  Internet  in 
notice  and  comment  rulemaking 
pnxsedings  (except  broadcast 
allotment  proceedings)  and  to  treat 
those  comments  the  same  as 
comments  filed  on  paper.  *' 

2 — Office  of  Engineering  and 
Technology — ^Title:  Amendment  of 
Parts  2  and  15  of  the  Commission's    . 
Rules  Regarding  Spread  Spectrum 
Transmitters  (FT  Docket  No.  96-8  and 
RM's  8435,  8608  and  8609). 
Summary:  The  Commission  will 
address  standards  for  unlicensed 
spread  spectrum  transmitters, 
including  standards  on  maximum 
antenna  gain  and  the  minimum 
number  of  hopping  channels. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  nimiber 
(202)  418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor, 
International  Transcription  Services, 
hic.  (ITS,  hic.)  at  (202)  857-3800  or  fax 
(202)  857-3805  and  857-3184.  lliese 
copies  are  available  in  paper  format  and 
alternative  media  which  includes,  large 
print/type;  digital  disk;  and  audio  tape. 
ITS  may  be  reached  by  e-mail:  its — 
incdix.netcom.com.  "Their  Inteitiet 
address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  For  information  on  this 
service  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/www.fcc.gov/realaudio/<.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee.  from  National  Narrowcast  Networii:. 
telephone  (202)  966-2211  or  fax  (202) 
966-1770;  and  from  Conference  Call 
USA  (available  only  outside  the 
Washington.  DC  metropolitan  area), 
telephone  1-800-962-0044.  Audio  and 
video  tapes  of  this  meeting  can  be 
obtained  from  the  Office  of  Public 
Affairs.  Television  Staff,  telephone  (202) 
418-0460.  or  TTY  (202)  418-1398;  fax 
numbers  (202)  418-2809  or  (202)  418- 
7286. 

Dated  March  27. 1997. 
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Federal  Cominunicatioiu  ConuniMion. 

Willim  F.  Catoo, 

Acting  Secretary. 

(FR  Doc.  97-8443  FUed  3-28-97;  3:Q1  pm| 

wjjNa  COM  tni-oi-f 


FEDERAL  OEPOSITINSURANCE 
CORPORATION 

Agancy  Information  Con«ctk)n 
ActtvWas:  PropoMd  Coltoction; 

CoflNTMnt  RCQUSSt 

AQBtCV:  Federal  [)epo8it  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  coaunent. 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
conunent  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Application  for 
Federal  Deposit  Insurance." 
DATES:  Comments  must  be  submitted  on 
or  before  Jime  2.  1997. 
AOORESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Steven  F.  Hanft,  FDIC  Clearance  Officer, 
(202)  89»-3907,  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  N.W.. 
Washington,  DC.  20429.  All  comments 
should  refer  to  "Application  for  Federal 
Deposit  Insurance."  Conunents  may  be 
hand-delivered  to  Room  F-40G,  1776  F 
Street.  N.W.,  Washington,  D.C.  20429, 
on  busii^ss  days  between  8:30  a.m.  and 
5:00  p.m.  [FAX  number  (202)  898-3838; 
Internet  address:  CommentsOfdic-govj. 
A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC;  Alexander  Hunt,  Office  of 
Informatioi^  and  Regulatory  Afhirs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
Washington.  DC.  20503. 

ron  FuirmcR  mformation  contact: 

Steven  F.  Hanit,  at  the  address 
identified  above. 

SUPPt-EMEMTARY  MFORMATKIN:  Proposal 
to  renew  the  following  currenUy 
approved  collection  of  information: 

r/t7e;  Application  for  Federal  Deposit 
Insurance  (FDIC  Form  6200/05). 

OMB  Number:  3064-0001. 

Frequency  of  Response:  Occasional. 

Affected  Public:  Any  depository 
institution  engaged  in  the  biisiness  of 
receiving  deposits  other  than  trust  funds 
that  requests  Federal  Deposit  Insurance. 


Estimated  Number  of  Respondents: 
200. 

Estimated  Time  per  Response:  250 
hours. 

Estimated  Total  Annual  Burden: 
50,000  hours. 

General  Description  of  Collection: 
Consistent  with  the  requirements  of 
Section  5  of  the  Federal  Deposit 
Insiirance  Act  (12  U.S.C.  1815).  the 
Application  for  Federal  Deposit 
Insurance  requests  information  from  a 
depository  institution  relating  to  its 
financial  history  and  condition;  capital 
structure  adequacy;  fut\ire  earnings 
prospects,  the  general  character  and 
fitness  of  its  management;  the  risk  it 
presents  to  the  insurance  funds;  the 
convenience  and  needs  of  the 
community  to  be  served;  and  the 
consistency  of  its  corporate  powers. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FPIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  siunmarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  D.C.  this  26th  day  of 
March  1997. 

Fedetal  Dapoait  Insurance  Corporation. 

■okert  E.  FeldBaii, 

Deputy  Executive  Secretary. 

[PR  Doc.  97-8178  Filed  J-31-97;  8:45  ami 
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Ag«ncy  Information  Colloction 
ActivitiM:  Propo8«d  Colloction; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 


StJMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportimity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
requii-ed  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  tided  "Mutual-to-Stock 
Convereions  of  State  Savings  Banks." 

DATES:  Conunents  must  be  submitted  on 
or  before  June  2,  1997. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Steven  F.  Hanft,  FDIC  Clearance  Officer. 
(202)  898-3907,  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation.  550  17th  Street  N.W., 
Washington.  D.C.  20429.  All  comments 
should  refer  to  "Mutual-to-Stock 
Conversions  of  State  Savings  Banks." 
Comments  may  be  hand-delivered  to 
Room  F-400,  1776  F  Stiwt,  N.W., 
Washington,  D.C.  20429,  on  business 
days  between  8:30  a.m.  and  5:00  p.m. 
[FAX  number  (202)  898-3838;  Internet 
address:  conunent89fdic.gov]. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Afelrs, 
Office  of  Management  and  Budget,  New 
Executive  Officer  Building,  Room  3208, 
Washington,  D.C.  20503. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Steven  F.  Hanft,  at  the  address 
identified  above. 

SUPPLEMENTARY  INFORMATK)N:  Proposal 
to  renew  the  following  currently 
approved  collection  of  information: 

Title:  Mutual-to-Stock  Conversions  of 
State  Savings  Banks. 

OMB  Number:  3064-0117. 

Frequency  of  Response:  Occasional. 

Affected  Public:  Mutual  savings  banks 
that  propose  to  convert  fiom  mutual  to 
stock  form  of  ownership. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Time  per  Response:  50 
hours. 

Estimated  Total  Annual  Burden:  500 
hours. 

General  Description  of  Collection:  The 
collection  consists  of  copies  of  all 
applications  and  other  materials  filed  by 
the  mutual  savings  bank  with  its 
applicable  federal  and  state  banking  and 
securities  regulators  in  connection  with 
a  proposed  conversion  to  the  stock  form 
of  ownership.  The  FDIC  may  also 
require  the  filing  of  additional  materials 
as  needed. 


Request  for  Comment 

Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington.  D.C,  this  26th  day  of 
March  1997. 

Federal  Deposit  Insurance  Corporation 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
(FR  Doc.  97-8179  Filed  3-31-97;  8:45  am] 
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Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  b\irden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
conunent  on  proposed  and/or 
continuing  uiformation  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currentiy,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Application  for 
Consent  to  Effect  a  Merger-Type 
Transaction." 

DATES:  Comments  must  be  submitted  on 
or  before  June  2, 1997. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Steven  F.  Hanft,  FDIC  Clearance  Officer. 
(202)  898-3907,  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  N.W., 


Washington,  D.C.  20429.  All  comments 
should  refer  to  "Application  for  Consent 
to  Effect  a  Merger-Type  Transaction." 
Comments  may  be  hand-delivered  to 
Room  F-400, 1776  F  Street,  N.W., 
Washington,  D.C.  20429,  on  business 
days  between  8:30  a.m.  and  5:00  p.m. 
[FAX  number  (202)  898-3838;  Internet 
address:  comments@fdic.gov]. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Himt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F.  Hanft,  at  the  address 
identified  above. 

SUPPLEMENTARY  INFORMATKM:  Proposal 
to  renew  the  following  currenUy 
approved  collection  of  information: 

Title:  Application  for  Consent  to 
Effect  a  Merger-Type  Transaction  (FDIC 
Form  6220/01). 

OMB  Number:  3064-0016. 

Frequency  of  Response:  Occasional. 

Affected  Public:  Any  depository 
institution  that  wishes  to  merge, 
consolidate  with,  acquire  the  assets  of, 
or  assume  liability  to  pay  any  deposits 
made  in  any  other  insured  depository 
institution  or  noninsured  bank  or 
institution. 

Estimated  Number  of  Respondents: 
220. 

Estimated  Time  per  Response:  74 
hours. 

Estimated  Total  Annual  Burden: 
16.280  hours. 

General  Description  of  Collection:  To 
fulfill  its  obligation  imder  Section  18(c) 
of  the  Federal  Deposit  Insiuance  Act  (12 
U.S.C.  1828(c))  the  FDIC  requests  in 
FDIC  Form  6220/01  information  about 
the  effect  of  the  propose  merger  on 
competition;  information  about  the 
financial  and  managerial  resovuces  and 
futiue  prospects  of  the  existing  and 
proposed  institutions;  and  information 
about  the  convenience  and  needs  of  the 
community  to  be  served. 

Request  for  Comment 

Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  infonnation  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 


of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarize  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  D.C,  this  26th  day  of 
March  1997. 

Federal  Deposit  Insurance  Corporation 
Robert  E.  Fetdman, 
Deputy  Executive  Secretary. 
[FR  Doc.  97-4180  Filed  3-31-97;  8:45  am) 

BILLMQ  CODE  e714~01-M 


Applications,  Legal  Fees,  and  Ott>er 
Expenses 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Rescission  of  statement  of 
policy. 

summary:  As  part  of  the  FDIC's 
systematic  review  of  its  regxilations  and 
written  policies  under  section  303(a)  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  the  FDIC  is  rescinding  its 
statement  of  policy  concerning 
applications,  legal  fees,  and  other 
expenses  (Statement  of  Policy).  The 
Statement  of  Policy  addresses 
unreasonable  or  excessive  fees,  insider 
fees,  and  contingency  fee  arrangements 
incidental  to  certain  applications  filed 
with  the  FDIC.  The  FDIC  is  rescinding 
the  Statement  of  Policy  because  portions 
are  now  considered  outmoded  and 
similar  infonnation  is  duplicated  or 
cross-referenced  in  other  Statements  of 
Policy.  Remaining  information  that  is 
relevant  will  be  placed,  in  condensed 
form,  into  Statements  of  Policy 
regarding  Applications  for  Deposit 
Insurance,  and  Bank  Merger 
Transactions.  The  rescission  does  not 
reflect  any  substantive  change  in  the 
FDIC's  suf>ervisory  attitude  toward 
excessive  or  unwarranted  fees  incident 
to  an  application. 

EFFECTIVE  DATE:  This  Statement  of 
Policy  is  rescinded  effective  April  1. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  G.  Snyder,  Assistant  Director, 
(202/  898-6915),  Division  of 
Supervision;  Susan  van  den  Toom, 
Counsel,  (202/898-6707).  Legal 
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Division.  FDIC,  550  17th  Street.  N.W.. 
Washington.  DC  20429. 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
is  conducting  a  systematic  review  of  its 
regulations  and  written  policies.  Section 
303(a)  of  the  CDRI  (12  U.S.C.  4803(a)) 
requires  the  FDIC,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  and  the  Office  of  Thrift 
Supervision  (Federal  banking  agencies) 
to  each  streamline  and  modify  its 
regulations  and  written  policies  in  order 
to  improve  efficiency,  reduce 
unnecessary  costs,  and  eliminate 
unwarranted  constraints  on  credit 
availability.  Section  303(a)  also  requires 
each  of  the  Federal  banking  agencies  to 
remove  inconsistencies  and  outmoded 
and  duplicative  requirements  from  its 
regulations  and  written  policies. 

As  a  part  of  this  review,  the  FDIC  has 
determined  that  the  Statement  of  Policy 
contains  a  substantial  amount  of 
information  that  is  outmoded,  and 
duplicated  or  cross-referenced 
elsewhere.  The  FDIC's  written  policies 
can  be  streamlined  by  eliminating  the 
Statement  of  Policy.  The  relevant 
information  contained  in  the  Policy 
Statement  will  be  condensed  and  placed 
into  Statements  of  Policy  regarding 
Applications  for  Deposit  Insurance,  and 
Bank  Merger  Transactions. 

On  September  8. 1980,  the  Statement 
of  Policy  was  adopted  by  the  Board  of 
the  FDIC  and  was  published  on 
September  15,  1980  (45  FR  61025).  The 
Statement  of  Policy  addresses 
unreasonable  or  excessive  fees,  insider 
fees,  and  contingency  fee  arrangements 
incidental  to  applications  filed  with  the 
FDIC.  Some  of  the  information 
contained  in  the  Statement  of  Policy  is 
now  also  in  other  Statements  of  Policy 
addressing  specific  applications  and,  as 
a  result,  it  is  no  longer  necessary  to  have 
a  Statement  of  Policy  dealing 
specifically  with  legal  fees  and  other 
expenses. 

Issues  formerly  dealt  with  in  the 
Statement  of  Policy  have  now  been 
condensed  and  placed  into  other 
application  specific  "Statements  of 
Policy".  The  following  specific 
statements  are  now  included  in  relevant 
"Statements  of  Policy"  published 
concurrently  herein. 

"The  commitment  to  or  payment  of 
unreasonable  or  excessive  fees  and  other 
expenses  incident  to  an  application  reflects 
adversely  upon  the  management  of  the 
applicant  institution.  Fees  and  other 
organizational  expenses  incurred  or 
committed  to  should  be  fiilly  supported. 

Expenses  for  professional  or  other  services 
rendered  by  organizers,  present  or 
prospective  board  members,  major 


shareholders  or  executive  ofRcers  will 
receive  special  review  for  any  indication  of 
self-dealing  to  the  detriment  of  the  bank  and 
its  other  shareholders.  As  a  matter  of 
practice,  the  FDIC  expects  full  disclosure  to 
all  directors  and  shareholders  of  any  material 
arrangement  with  an  insider. 

In  no  case  will  an  FDIC  application  be 
approved  where  the  payment  of  a  fee,  in 
whole  or  in  part,  is  contingent  upon  any  act 
or  forbearance  by  the  FDIC  or  by  any  other 
federal  or  state  agency  or  official." 

The  rescission  does  not  reflect  any 
substantive  change  in  the  FDIC's 
supervisory  attitude  toward  excessive, 
unwarranted,  or  otherwise 
inappropriate  fees  incident  to  an 
application,  and  the  relevant  issues  will 
continue  to  be  addressed. 

For  the  above  reasons,  the  Statement 
of  Policy  is  hereby  rescinded. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  25th  day  of 
March.  1997. 

Federal  Deposit  Insurance  Corporation 

Robert  E.  Feldn^an, 

Deputy  Executive  Secretary. 

[FR  Doc.  97-8171  Filed  3-31-97;  8:45  am] 
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statement  of  Policy  Regarding  Liability 
of  Commonly  Controlled  Depository 
Institutions 

AQENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTKM:  Policy  statement. 

SUMMARY:  The  FDIC  is  revising  the 
statement  of  policy  which  sets  forth  the 
procedures  and  guidelines  the  FDIC 
uses  in  assessing  liability  against 
commonly  controlled  depository 
institutions  under  section  5(e)  of  the 
Federal  Deposit  Insurance  Act.  The 
revised  policy  statement  provides 
guidance  based  on  the  FDIC's 
experience  in  administering  the 
provisions  of  section  5(e)  of  the  Act  and 
clarifies  the  authority  granted  to  the 
FDIC  to  issue  assessments  of  liability  or 
grant  conditional  waivers  of  liability, 
the  manner  in  which  the  FDIC  will 
assess  the  amount  of  loss  incurred  by 
the  FDIC,  and  the  manner  in  which  each 
liable  institution's  share  of  that  loss  will 
be  determined.  The  revised  policy 
statement  also  addresses  the  potential 
liability  of  depository  institutions 
acquired  by  unaffiliated  parlies  prior  to 
any  occurrence  establishing  liability 
under  section  5(e)  of  the  Act. 
EFFECTIVE  DATE:  April  1,  1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Cheryl  Steffen,  Special  Situations  and 
Application  Section,  Division  of 
Supervision,  (202)  898-8768;  Michael  J. 
Fanaroff,  Division  of  Resolution  and 


Receiverships,  (202)  898-7122;  or 
Grovetta  N.  Gardineer,  Counsel,  Legal 
Division,  (202)  736-0665,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  NW.,  Washington,  EX:  20429. 
SUPPLEMENTARY  INFORMATION:  On  May 
22,  1990,  the  Board  of  Directors  of  the 
FDIC  adopted  a  Statement  of  Policy 
Regarding  Liability  of  Commonly 
Controlled  Depository  Institutions.  Such 
liability  is  a  consequence  of  section  5(e) 
of  the  Federal  Deposit  Insurance  Act 
(Act),  12  U.S.C.  1815(e),  which  was 
added  by  the  passage  of  section 
206(a)(7)  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989.  Section  5(e)  created  liability  for 
commonly  controlled  insured 
depository  institutions  for  losses 
incurred  or  anticipated  by  the  FDIC  in 
connection  with  (i)  the  default  of  a 
commonly  controlled  insured 
depository  institution;  or  (ii)  any 
assistance  provided  by  the  FDIC  to  any 
commonly  controlled  insured 
depository  institution  in  danger  of 
default.  The  purpose  of  section  5(e)  is  to 
ensure  that  the  assets  of  healthy 
depository  institution  subsidiaries 
within  the  same  holding  company 
structure,  or  of  a  healthy  institution 
which  controls  a  failing  institution,  will 
be  available  to  the  FDIC  to  help  offset 
the  cost  of  resolving  the  failed 
subsidiary.  While  the  FDIC  seeks  to 
recover  its  losses  associated  with  failing 
institutions,  it  also  seeks  to  encourage 
the  acquisition  of  troubled  institutions 
by  those  capable  of  rehabilitating  them 
and  to  avoid  instances  in  which  the 
assessment  of  liability  against  an 
otherwise  healthy  institution  will  cause 
its  failure,  thus  exposing  the  FDIC  and 
the  insurance  funds  to  greater  loss. 

The  FDIC  has  brought  a  number  of 
actions  since  the  enactment  of  section 
5(e).  While  the  original  statement  of 
policy  provided  guidance  to  the 
industry  regarding  the  application  of  the 
statute  at  the  time  it  was  published,  the 
FDIC  had  not  initiated  any  actions 
under  the  statute.  The  revised  policy 
statement  attempts  to  provide  guidance 
to  the  industry  based  on  actual  practice 
with  administering  the  statute.  The 
proposed  policy  statement  contains 
information  regarding  the  content  of 
requests  for  conditional  waiver. 
Depending  on  decisions  affecting  part 
303  of  the  FDIC  Rules  and  Regulations 
(Rules),  this  information  may  also  be 
addressed  in  the  revised  part  303  of  the 
FDIC's  Rules  regarding  applications. 
Any  changes  in  part  303  of  the  FDIC's 
Rules  may  also  necessitate  further 
revisions  to  the  policy  statement. 

The  policy  statement  provides  for  the 
issuance  of  a  Notice  of  Assessment  of 
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Liability.  Findings  of  Fact  and 
Conclusions  of  Law,  an  Order  to  Pay 
and  a  Notice  of  Hearing,  a  good  faith 
estimate  of  the  FDIC's  loss,  and  the 
determination  of  the  method  and 
schedule  of  repayment.  The  liability 
under  the  statute  attaches  at  the  time  of 
default  of  a  commonly  controlled 
depository  institution.  The  FDIC,  in  its 
discretion,  may  assess  liability  for  the 
losses  incurred  by  the  defeult  or  for  any 
assistance  provided  by  the  FDIC  to  a 
commonly  controlled  institution  in 
danger  of  debult.  Generally,  liability 
will  be  assessed  against  an  institution 
except  in  instances  of  the  acquisition  of 
a  distressed  institution  by  an 
unaffiliated  entity  prior  to  the  default  of 
a  commonly  controlled  institution.  A 
conditional  waiver  of  the  liability  will 
be  considered  when,  as  determined 
within  the  sole  discretion  of  the  Board 
of  Directors  of  the  FDIC,  the  exemption 
is  in  the  best  interests  of  either  of  the 
insurance  funds  administered  by  the 
FDIC  or  where  a  waiver  facilitates  an 
alternative  that  is  in  the  best  interests  of 
the  FDIC.  Institutions  that  believe  that 
an  assessment  of  liability  would  be 
inappropriate  are  required  to  submit 
supporting  dociunentation. 

Tne  text  of  the  revised  policy 
statement  follows: 

Federal  Deposit  Insurance  Corporation 
Statement  of  Policy  Regarding  Liability 
of  Commonly  Controlled  Depository 
Institutions 

Introduction 

Section  5(e)  of  the  Federal  Deposit 
Insurance  Act,  as  added  by  section 
206(a)(7)  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989,  creates  liability  for  commonly 
controlled  insured  depository 
institutions  for  losses  incurred  or 
anticipated  by  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  in 
connection  with  (i)  the  default  of  a 
commonly  controlled  insured 
depository  institution;  or  (ii)  any 
assistance  provided  by  the  FDIC  to  any 
commonly  controlled  insured 
depository  institution  in  danger  of 
default.  In  addition  to  certain  statutory 
exceptions  and  exclusions  contained  in 
sections  5(e)(6),  (7)  and  (8),  the  Act  also 
permits  the  FDIC,  in  its  discretion,  to 
exempt  any  insured  depository 
institution  firom  this  liability  if  it 
determines  that  such  exemption  is  in 
the  "best  interests  of  the  Bank  Insurance 
Fimd  or  the  Savings  Association 
Insurance  Fund". 

The  liability  of  an  insured  depository 
institution  attaches  at  the  time  of  default 
of  a  commonly  controlled  institution.  It 
is  completely  within  the  discretion  of 


the  FDIC  whether  or  not  to  issue  a 
notice  of  assessment  to  the  liable 
institution  for  the  estimated  amoimt  of 
the  loss  incurred  by  the  FDIC. 

Guidelines  (at  ConditicHial  Waiver  of 
Ualrility 

The  FDIC  may,  in  its  discretion, 
choose  not  to  assess  liability  based  upon 
analysis  of  a  particular  situation,  and  it 
may  entertain  requests  for  waivers  from 
affiliated  cr  imaffiliated  parties  of  an 
institution  in  default  or  in  danger  of 
default.  The  determination  of  whether 
an  exemption  is  in  the  best  interests  of 
either  insurance  fund  rests  solely  with 
the  Board  of  Directors  of  the  FDIC 
(Board).  Should  the  Board  make  such  a 
determination,  a  waiver  will  be  issued 
setting  forth  terms  and  conditions  that 
must  be  met  in  order  to  receive  an 
exemption  from  liability  (conditional 
waiver  of  liability).  The  following 
guidelines  apply  to  conditional  waivers 
of  liability  under  the  provisions  of  this 
section: 

(1)  A  conditional  waiver  of  liability 
will  be  considered  in  those  cases  where 
the  waiver  facilitates  an  alternative  that 
would  be  in  the  best  interests  of  the 
FDIC;  for  example,  the  conditional 
waiver  may  be  granted  when  requisite 
additional  capital  and  managerial 
resources  are  being  provided  which 
substantially  lessen  exposure  to  the 
affected  insurance  fund.  When 
conditional  waivers  are  granted  to  an 
otherwise  unaffiliated  acquirer  of  a 
failing  or  failed  institution  they  will  be 
granted  for  a  fixed  period,  generally  not 
to  exceed  a  period  of  time  reasonably 
required' for  existing  problems  to  be 
identified  and  resolved. 

(2)  If  one  or  more  institutions  in  a 
commonly  controlled  relationship  is 
otherwise  solvent,  well-managed  and 
viable,  it  may  be  in  the  best  interest  of 
the  FDIC  to  waive  or  reduce  claims 
against  such  entities.  In  determining 
whether  a  conditional  waiver  is 
appropriate,  consideration  will  be  given 
to  actions  of  a  holding  company  which 
contribute  to  or  diminish  the  FDIC's 
losses,  as  well  as  proposals  to 
strengthen  other  weakened  institutions, 
if  any. 

(3)  Requests  for  waivers  shotild  be 
filed  with  the  appropriate  Regional 
Director  (Supervision). 

(4)  In  the  event  an  application  for  a 
conditional  waiver  of  liability  is  made, 
the  applicant  should  provide  the  FDIC 
information  indicating  the  basis  for 
requesting  a  waiver;  the  existence  of  any 
significant  events  (e.g.,  change  of 
control,  capital  injection,  etc.)  that  may 
have  an  impact  upon  the  applicant  or  a 
potentially  liable  institution(s);  current 
and,  if  applicable,  pro  forma  financial 


information  regarding  the  applicant  and 
potentially  liable  institution(s);  and  the 
benefits  resulting  from  the  waiver  and 
any  related  events.  Additional 
information  may  be  requested. 

(5)  In  the  event  a  conditional  waiver 
of  liability  is  issued,  foilure  to  comply 
with  the  terms  specified  therein  may 
result  in  the  termination  of  the 
conditional  waiver  of  liability.  The  FDIC 
reserves  the  right  to  revoke  the 
conditional  waiver  of  liability  after 
giving  the  applicant  written  notice  of 
said  revocation  and  a  reasonable 
opportunity  to  be  heard  on  the  matter. 

(6)  In  cases  where  an  insured 
depository  institution  is  sold  to  an 
acquirer  with  no  financial  interest, 
directly  or  indirectly,  in  the  institution 
prior  to  the  acquisition,  it  is  the  general 
policy  of  the  FDIC  to  forego  the  issuance 
of  a  notice  of  assessment  to  the  acquirer 
and  its  affiliated  institutions  in  the 
event  of  a  default  of  an  insured 
depository  institution  formerly  affiliated 
with  the  acquired  institution.  The  FDIC 
will  review  all  such  transactions  prior  to 
making  a  final  determination  to  forego 
the  issuance  of  the  notice  of  assessment. 


Goidelioes  for  Assessment  of  Liability 

Whenever  the  FDIC  determines  that 
assessment  of  liability  in  connection 
with  a  commonly  controlled  insured 
depository  institution(s)  is  appropriate, 
a  Notice  of  Assessment  of  Liability, 
Findings  of  Fact  and  Conclusions  of 
Law,  Order  to  Pay,  and  Notice  of 
Hearing  (Notice  of  Assessment)  will  be 
served  upon  the  liable  institution.  In 
assessing  the  amount  of  the  FDIC's  loss 
and  the  liable  institution(s)  method  of 
payment,  the  following  guidelines  shall 
apply: 

fl )  A  good  faith  estimate  of  the 
amoimt  of  loss  the  FDIC  vdll  incur  shall 
be  based  upon  (a)  the  actual  sale  or 
calculation  of  loss  from  a  review  by  the 
FDIC  of  the  assets  and  liabilities  of  the 
institution  prior  to  default  or  the 
granting  of  assistance;  or  (b)  any  other 
cost  estimate  bases  as  explained  in  the 
Notice  of  Assessment 

(2)  If  there  is  more  than  one 
commonly  controlled  depository 
institution  to  be  assessed,  each  such 
institution  is  jointly  and  severally  liable 
for  all  losses:  however,  the  FDIC  shall 
make  a  good  faith  estimate  of  the 
liability  of  each  institution  as 
detemdned  by  (a)  first  assessing  an 
initial  amount  on  a  pro  rata  capital  basis 
that  brings  about  parity  in  the  capital 
ratios  of  the  liable  institutions  and  (b) 
then  apportioning  any  residual 
assessment  on  a  pro-rata  size  basis 
utilizing  the  most  recent  Report  of 
Condition.  Any  final  assessment  can  be 
based  on  the  estimated  liability  of  each 
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institution  by  the  FDIC  and/or 
negotiations  with  the  liable  institutions. 

(3)  In  the  event  that  any  liable 
institution  is  closed  prior  to  paying  an 
assessment,  the  amount  assesscid  or  to 
have  been  assessed  against  that 
institution  may  be  assessed  against  the 
remaining  liable  institution(s). 

(4)  The  FDIC,  after  consulting  *vith 
the  appropriate  federal  and  state 
financial  institutions  regulatory 
agencies,  shall  establish  in  each  case  a 
schedule  for  payment  which  may 
include  a  lump  sum  reimbursement,  as 
well  as  procedures  for  receipt  of  such 
payment 

(5)  Once  liability  has  attached,  the 
FDIC  will  consider  information  similar 
to  that  provided  with  a  request  for  a 
conditional  waiver  of  liability  in 
determining  the  amount  of  the 
estimated  loss  to  be  assessed.  Such 
information  may  also  include  suggested 
payment  plans. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC.,  this  25th  day  of 
March,  1997. 


Federal  Deposit  Insurance  Corporation 
Robert  E.  Feidman, 

Deputy  Executive  Secretary. 

IFR  Doc.  97-8254  Filed  3-31-97;  8:45  ami 
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FEDERAL  ELECTION  COMMISSION 
[Notice  1997-S] 

Rling  Dates  for  the  Texas  Special 
Election 

AGENCY:  Federal  Election  Commission. 
ACnON:  Notice  of  Filing  Dates  for 
Special  Elections. 

SUMMARY:  Texas  has  scheduled  a  Special 
Runoff  Election  on  April  12,  1997,  to  fill 
the  U.S.  House  seat  in  the  Twenty- 
Eighth  Congressional  District  held  by 
the  late  Congressman  Frank  Tejeda.  On 
March  15, 1997,  a  Special  General 
Election  was  held,  with  no  candidate 
achieving  a  majority  vote.  Under  Texas 
law.  a  nmoff  election  will  now  be  held 
between  the  top  two  vote-getters. 

Committees  required  to  file  reports  in 
connection  with  the  Special  Runoff 


Election  on  April  12  should  file  a  12- 
day  Pre-Runoff  Election  Report  on 
March  31,  1997;  a  30-day  Post-Runoff 
Report  on  May  12.  1997;  and  a  Mid- Year 
Report  on  July  31. 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bobby  Werfel,  Information  Division,  999 
E  Street,  N.W.,  Washington,  DC  20463, 
Telephone:  (202)  219-3420;  Toll  Free 
(800) 424-9530. 

SUPPtaiENTARY  INFORMATKM:  All 
principal  campaign  committees  of 
candidates  who  participate  in  the  Texas 
Special  Runoff  Election  and  all  other 
political  committees  not  filing  monthly 
which  support  candidates  in  the  Special 
Election  shall  file  a  12-day  Pre-Runoff 
Report  on  March  31,  1997,  with 
coverage  dates  fitim  the  close  of  the  last 
report  filed,  or  the  day  of  the 
committee's  first  activity,  whichever  is 
later,  through  March  23,  1997;  a  Post- 
Runoff  Report  on  May  12,  1997,  with 
coverage  dates  from  March  24  through 
May  2,  1997;  and  a  Mid-Year  Report  on 
July  31, 1997,  with  coverage  dates  &t)m 
May  3  through  Jxme  30,  1997. 


Calendar  of  Reporting  Dates  for  Texas  Special  Election  for  Committees  Involved  in  the  Special  Runoff 


Report 


Pre-Runoff  . 
Post-Runolf 
MkJ-Year 


Close  of 

books' 


03/23/97 
05A)2/97 
06/30/97 


RegVcert. 
mailing 
date^ 


02/28/97 
05/12/97 
07/31/97 


Filing  date 


03/31/97 
05/12/97 
07/31/97 


hJ,I!^ir^  '^'"*,'*f'  ^  ^i®  °'  ^°°^  °'  ^^  '^  '«P°'^  ^^  ^  ^^  committee.  If  tt>e  committee  has  filed 
oegins  with  the  date  of  the  commrtlee  s  first  activity. 

Reports  sent  by  registered  or  certified  mail  must  be  postmarked  by  the  mailing  date;  othenvise.  they  must  be  received  by  the  filing  date. 


no  previous  reports,  the  period 


Dated:  March  27,  1997. 
Joho  Wamn  McGairy, 

Chairwart.  Federal  Election  Commission. 
(FR  Doc.  97-8208  Filed  3-31-97;  8:45  am) 

BILUNG  COOE  STIS-OI-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

The  National  Board  Fiscal  Year  1997 
Plan  for  Carrying  Out  the  Emergency 
Food  and  Shelter  Program  (EFSP) 

AQBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  sets  out  the  plan 
by  which  the  Emergency  Food  and 
Shelter  Program  National  Board 
(National  Board)  is  conducting  a 
program  during  FY  1997  to  distribute 
$100,000,000  to  private  voluntary 
organizations  and  local  governments  for 
delivering  emergency  food  and  shelter 


to  needy  individuals.  The  distribution 
formula  for  selecting  organizations  and 
localities,  and  the  award  amount  for 
each,  follow  the  Plan  text. 

DATES:  The  award  to  the  National  Board 
was  made  October  3,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Coleman,  Preparedness,  Training 
and  Exercise  Directorate,  Federal 
Emergency  Management  Agency,  (202) 
646-3107,  or  Kay  C.  Goss,  Chair,  EFSP 
National  Board,  (202)  646-3487. 

SUPPLEMENTARY  INFORMATKM:  Title  III  of 
the  Stewart  B.  McKirmey  Homeless 
Assistance  Act,  42  U.S.C.  11301  et  seq.. 
authorizes  use  of  funds  appropriated  by 
the  Congress  to  supplement  and  expand 
ongoing  efforts  to  provide  shelter,  food, 
and  supportive  services  to  homeless, 
needy  individuals. 

As  in  past  phases,  grant  awards  from 
this  program  are  provided  to  address 
emergency  needs.  This  program  is  not 
intended  to  address  or  correct  structural 
povert)'  or  long-standing  problems. 


Rather,  this  appropriation  is  intended 
for  the  purchase  of  food  and  shelter  to 
supplement  and  expand  current 
available  resources  and  not  to  substitute 
or  reimburse  ongoing  programs  and 
services. 

This  funding  should  be  used  to  target 
special  emergency  needs.  And  when  we 
discuss  emergency  needs  we  are 
referring  to  economic,  not  disaster- 
related,  emergencies.  The  funding 
should  supplement  feeding  and 
sheltering  efforts  in  ways  that  make  a 
difference.  What  that  means  is:  EFSP  is 
not  intended  to  make  up  for  budget 
shortfalls  or  to  be  considered  just  a  line 
in  an  annual  budget;  it  is  not  intended 
that  the  funds  must  go  to  the  same 
agencies  for  the  exact  same  purposes 
every  year;  and,  the  funding  is  open  to 
all  organizations  helping  hungry  and 
homeless  p>eople  and  it  is  not  intended 
that  the  funds  should  go  only  to  Local 
Board  member  agencies  or  local 
government  agencies. 


Having  stated  what  it  is  not,  what 
does  the  National  Board  want  this 
program  to  be?  As  we  read  the  law, 
EFSP  should:  create  inclusive  local 
coalitions  that  meet  regularly  to 
determine  the  best  use  of  funds  and  to 
monitor  their  use  in  their  respective 
communities;  treat  every  program  year 
as  a  fresh  opportimity  to  reassess  what 
particular  community  needs  (e.g.,  on- 
site  feeding  or  utility  assistance,  mass 
shelter  or  homelessness  prevention,  etc.) 
should  be  addressed;  encourage 
agencies  to  work  together  to  emphasize 
their  respective  strengths,  work  out 
common  problems,  and  prevent 
duplication  of  effort;  and,  examine 
whether  the  program  is  helping  to  meet 
the  needs  of  special  populations  such  as 
minorities.  Native  Americans,  veterans, 
families  with  children,  the  elderly,  and 
the  handicapped. 

It  is  our  intention  to  re-emphasize  that 
this  program  has  a  commitment  to 
emergency  services.  We  continue  to 
view  it  as  an  opportunity  for  building  a 
cohesive  emergency  structure  which 
can,  for  example,  coordinate  the 
assistance  provided,  across  agencies,  to 
families  and  individuals  applying  for 
rental,  mortgage,  or  utility  assistance; 
enhance  a  food  banking  network  that  is 
economical  in  its  cost  and  broad  in  its 
coverage;  reinforce  creative  cooperation 
among  feeding  and  sheltering  sites  to 
ensure  help  for  street  populations  most 
in  need;  and,  establish  or  maintain  a 
system  that  complements  rather  than 
supplants  existing  private  and 
governmental  efforts  to  provide  rent, 
mortgage,  or  utility  assistance. 

The  National  Board  is  aware  that 
much  is  asked  of  our  voluntary  Local 
Boards  and  LROs,  and  very  little 
administrative  funding  is  provided.  But 
the  cooperative  model  that  EFSP  has 
helped  to  create  can  be  a  useful  vehicle 
for  many  governmental  and  community- 
based  programs.  As  a  group,  local 
providers  can  accomplish  much: 
initiating  a  dialogue  with  local  offices  of 
Federal  entities  such  as  the  U.S. 
Department  of  Agriculture  to  take  full 
advantage  of  excess  commodities  and  its 
other  programs  or  with  the  U.S. 
Department  of  Labor's  Job  Training 
Partnership  Act  (JTPA);  working  with 
Federal  programs  that  require  the  input 
of  local  providers  such  as  the 
Department  of  Housing  and  Urban 
Development's  Community 
Development  Block  Grant  or  Emergency 
Shelter  Grant  and  the  Department  of 
Health  and  Human  Services'  Health 
Care  for  the  Homeless;  pooling  agency 
efforts  to  gain  Federal  (for  example, 
HUD's  Transitional  Housing  Prqgram) 
and  private  foundation  grants; 
leveraging  EFSP  funds  within  the 


community  by  encouraging  matches  of 
local  EFSP  allocations  from  State  and 
local  governments  and  private 
resources;  and,  exchanging  ideas  on 
administrative  and  accounting  methods 
that  can  improve  delivery  of  services 
and  focus  on  the  collaborative  rather 
than  the  competitive  aspects  of  agency 
relations. 

Fourteen  years  ago  this  program  began 
as  a  one-time  effort  to  help  address 
urgent  needs.  The  survival  of  this      • 
pi^ic-private  partnership  is  not  only  a 
testament  to  needs,  but  also  to  the 
effectiveness  of  EFSP  as  an  example  of 
local  decision-making  and  conununity 
responsibility  in  attempting  to  meet 
those  needs. 

EFSP  is  a  reminder  of  this  nation's 
willingness  to  confront  difficult 
problems  within  the  society  in  new 
ways.  But  most  importantiy.  EFSP  has 
fed  and  sheltered  homeless  and  hungry 
people,  it  has  maintained  homes  and  the 
families  in  those  homes,  and  it  has 
created  useful  public-private 
partnerships  within  communities. 
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1.0    Background  and  Introduction 

The  Emergency  Food  and  Shelter 
Program  was  established  on  March  24, 
1983.  with  the  signing  of  the  "Jobs 
Stimulus  Bill,"  PubUc  Law  98-8.  That 
legislation  created  a  National  Board, 
chaired  by  FEMA,  which  consisted  of 
representatives  of  the  American  Red 
Cross;  Catholic  Charities.  USA;  the 
Salvation  Army;  Council  of  Jewish 
Federations.  Inc.;  United  Way  of 
America;  and  the  National  Council  of 
Churches  of  Chriat  in  the  U.S.A. 

Since  that  first  piece  of  legislation  in 
1983.  through  its  authorization  under 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (Pub.L.  100-77 — signed 
into  law  on  July  24, 1987.  subsequenUy 
reauthorized  under  Pub.L.  100-628, 


signed  into  law  on  November  7,  1988), 
the  Emergency  Food  and  Shelter 
Program  has  distributed  $1.5  billion  to 
over  11,000  social  service  agencies  in 
more  than  2,500  communities  across  the 
country. 

From  its  inception,  the  unique 
featiues  of  this  program  have  been  the 
partnerships  it  has  established.  At  the 
national  level,  the  Federal  government 
and  board  member  organizations  have 
the  legal  responsibility  to  work  together 
to  set  allocations  criteria  and  establish 
program  guidelines.  Such  coalitions,  as 
set  forth  in  the  law,  are  even  more  vital 
on  the  local  level.  In  each  commimity 
Local  Boards  make  the  most  significant 
decisions  on  their  own  make-up  and 
operation,  the  types  of  services  most  in 
need  of  supplemental  help,  what 
organizations  should  be  funded  and  for 
what  purpose  and  amount.  These 
portions  of  the  law  have  remained 
unchanged  and  are  the  core  of  this 
unique  public-private  partnership. 

1.1    Purpose 

This  publication  is  developed  by  the 
National  Board  to  ouUine  the  roles, 
responsibilities,  and  implementation 
procedures  which  shall  be  followed  by 
the  National  Board,  FEMA  Local  Boards. 
LROs,  SSA  Committees,  in  the 
distribution  and  use  of  these  funds. 

National  in  scope,  EFSP  will  provide 
food  and  shelter  assistance  to 
individuals  in  need  through  local 
private  voluntary  organizations  and 
local  governments  4n  areas  designated 
by  the  National  Board  as  being  in 
highest  need.  The  intent  of  EFSP  is  to 
meet  emergency  needs  by 
supplementing  and  expanding  food  and 
shelter  assistance  individuals  might 
currently  be  receiving,  as  well  as  to  help 
those  who  are  receiving  no  assistance. 
Individuals  who  received  assistance 
under  previous  programs  may  again  be 
recipients,  providing  they  meet  local 
eligibility  requirements. 

2.0    FEMA's  Role  and  Responsibilities 

(a)  FEMA  will  perform  the  following 
EFSP  activities: 

(1)  Constitute  a  National  Board 
consisting  of  individuals  affiliated  with 
United  Way  of  America;  the  Salvation 
Army;  the  National  Council  of  Churches 
of  Christ  in  the  USA;  Catholic  Charities. 
USA;  the  Council  of  Jewish  Federations, 
Inc.;  the  American  Red  Cross;  and 
FEMA. 

(2)  Chair  the  National  Board,  using 
parliamentary  procedures  and 
consensus  by  the  National  Board  as  the 
mode  of  operation. 

(3)  Provide  policy  guidance, 
management  oversight.  Federal 
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coordination,  and  staff  assistance  to  the 
National  Board. 

(4)  Award  the  grant  to  the  National 
Board. 

(5)  Assist  the  Secretariat  in 
implementing  the  National  Board 
Program. 

(6)  Report  to  Congress  on  the  year's 
program  activities  through  the 
hiteragency  Council  on  the  Homeless 
Axuiual  Report. 

(7)  Conduct  audits  of  the  program. 

(8)  Initiate  Federal  collection 
procedures  to  collect  hinds  or 
documentation  due  when  the  efforts  of 
the  National  Board  have  not  been 
successful. 

3.0    National  Board's  Role  and 
Responsibilities 

(a)  The  National  Board  will  perform 
the  following  EFSP  activities: 

(1)  Select  jurisdictions  of  highest  need 
for  food  and  shelter  assistance  and 
determine  amount  to  be  distributed-to 
each. 

(2)  Notify  national  organizations 
interested  in  emergency  food  and 
shelter  to  publicize  the  availability  of 
funds. 

(3)  E)evelop  the  operational  manual 
for  distributing  funds  and  establish 
criteria  for  expenditure  of  funds. 

(4)  In  jurismctions  that  received 
previous  awards,  notify  the  former  Local 
Board  chair  that  new  funds  are 
available.  In  areas  newly  selected  for 
funding,  notify  the  local  United  Way, 
American  Red  Cross,  Salvation  Anny.  or 
local  government  official.  The  National 
Board  will  notify  qualifying 
jurisdictions  of  award  eligibilify  %vithin 
60  days  following  allocation  by  FEMA. 

(5)  Provide  copies  of  award 
notification  materials  to  National  Board 
member  affiliates  and  other  interested 
parties. 

(6)  Secure  board  plan,  certification 
forms  and  board  rosters  from  Local 
Boards.  Ensure  Local  Board  compliance 
with  established  guidelines. 

(7)  Distribute  funds  to  selected  LROs. 

(8)  Hear  appeals  and  grant  waivers. 

(9)  Establish  an  equitable  system  to 
accomplish  the  reallocation  of 
unclaimed  or  unused  funds.  Unused  or 
recaptured  funds  will  be  reallocated  by 
the  National  Board,  except  in  the  case 
of  State  Set- Aside  counties  whose  funds 
may  be  reallocated  by  the  respective 
State  Set-Aside  Committees. 

(10)  Ensure  that  funds  are  properly 
accounted  for,  and  that  funds  due  are 
collected. 

(11)  Provide  consultation  and 
technical  assistance  to  local 
jurisdictions  as  necessary  to  monitor 
program  compliance. 

(12)  Compile  the  re{>orts  it  receives 
from  the  Local  Boards  and  submit  a 


detailed  accounting  of  use  of  all 
program  monies  in  the  form  of  a  report 
to  FEMA. 

(13)  Conduct  a  compliance  review  of 
food  and  shelter  expenditures  made 
under  this  program  for  specified  LROs. 
The  National  Board.  FEMA,  the 
independent  accounting  firm  selected 
by  the  National  Board,  or  the  Inspector 
General's  office  may  also  conduct  an 
audit  of  these  funds. 

(44)  Monitor  LRO  compliance  with 
OMB  Circular  A-133. 

The  United  Way  of  America  will  act 
as  the  National  Board's  Secretariat  and 
fiscal  agent  and  perform  necessary 
administrative  duties  for  the  Board.  An 
administrative  allowance  of  one  percent 
of  the  total  award  may  be  used  for 
National  Board  administration. 

3. 1    Client  Eligibility 

The  National  Board  does  not  set  client 
eligibilify  criteria.  Local  Boards  may 
choose  to  set  such  criteria.  If  the  Local 
Board  does  not  set  eligibilify  criteria, 
the  LRO  may  use  its  existing  criteria  or 
set  criteria  for  assistance  under  this 
award.  However,  the  LROs  criteria  must 
provide  for  assistance  to  needy 
individuals  without  discrimination  (age. 
race,  sex.  religion,  national  origin,  or 
handicap). 

Funds  allocated  to  a  jurisdiction  are 
intended  for  use  within  that 
jurisdiction.  Residents  of  or  transients 
in  a  specific  jurisdiction  should  seek 
service  within  that  jurisdiction. 

Citizenship  is  not  an  eligibilify 
requirement  to  receive  assistance  from 
EFSP.  The  National  Board  does  not 
mandate  nor  recommend  the  use  of  any 
particular  existing  criteria  (i.e.,  food 
stamp  guidelines,  welfare  guidelines,  or 
income  guidelines). 

4.0    State  Set-Aside  (SSA)  Cominittee 
Role  and  Responsibilities 

(a)  SSA  Committee's  role. 

(1)  The  SSA  process  has  been  adopted 
to  allow  greater  flexibilify  in  selection  of 
jurisdictions  and  is  intended  to  target 
pockets  of  homelessness  or  poverfy  in 
non-qualifying  jurisdictions  (refer  to 
Supplementary  Information,  above,  on 
qualifying  criteria),  areas  experiencing 
drastic  economic  changes  such  as  plant 
closings,  areas  with  high  levels  of 
unemployment  or  poverfy  which  do  not 
meet  die  minimum  level  of 
unemployment,  or  jiuisdictions  that 
have  documented  measures  of  need 
which  are  not  adequately  reflected  in 
unemployment  and  poverfy  data. 

(2)  The  distribution  of  funds  to  SSA 
Committees  will  be  based  on  a  ratio 
calculated  as  follows:  the  State's  average 
number  of  unemployed  in  non-funded 
jurisdictions  divided  by  the  average 


number  of  unemployed  in  non-funded 
jurisdictions  nationwide  equals  the 
State's  percentage  of  the  total  amount 
available  for  SSA  awards, 
(b)  SSA  responsibilities. 
(1)  A  SSA  Committee  in  each  State 
will  recommend  high-need  jurisdictions 
and  award  amounts  to  the  National 
Board.  Priority  consideration  is  to  be 
given  to  jurisdictions  otherwise  not 
meeting  criteria  for  funding,  although 
funded  jurisdictions  may  receive 
additional  funding.  SSA  Committees 
should  also  consider  the  special 
circumstances  of  jurisdictions  that 
qualified  in  previous  funding  phases  but 
are  not  eligible  in  the  current  phase.  The 
State  Committees  may  wish  to  provide 
these  jurisdictions  with  an  allocation  so 
that  the  abrupt  change  in  funding  status 
is  not  disruptive  to  local  providers.  SSA 
Committees  are  encouraged  to  consider 
current  and  significant  State  or  local 
data  in  their  deliberations.  Although  the 
National  Board  staff  provides  national 
data  to  the  SSA  Committees,  it  does  not 
mandate  any  particular  formula.  These 
committees  are  bee  to  act 
independenUy  in  choosing  eligible 
jurisdictions. 

In  each  State,  the  chair  of  the  previous 
phase's  SSA  Committee  will  be  notified 
of  the  award  amount  available  to  the 
SSA  Committee.  In  a  State  where  there 
are  affiliates  of  the  voluntary 
organizations  represented  on  the 
National  Board,  they  must  be  invited  to 
serve  on  the  State  Committee.  If  no 
single  State  affiliate  exists,  an 
appropriate  representative  should  be 
invited.  The  Governor  or  his/her 
representative  will  replace  the  FEMA 
member.  State  Committees  are 
encouraged  to  expand  participation  by 
inviting  or  notifying  other  private  non- 
profit organizations  on  the  State  level. 
The  National  Board  encourages  the 
inclusion  of  Native  Americans, 
minorities,  and  other  appropriate 
representatives  on  the  State  Committee. 

(2)  Members  of  the  SSA  Committee 
shall  elect  a  person  to  chair  the 
committee. 

(3)  The  SSA  Committees  are 
responsible  for  the  following: 

(i)  recommending  high-need 
jurisdictions  and  award  amounts  within 
the  State.  When  selecting  jurisdictions 
with  demonstrated  need,  the  National 
Board  encourages  the  consideration  of 
counties  incorporating  or  adjoining 
Indian  reservations.  The  SSA 
Committee  has  25  working  days  to 
notify  the  National  Board  in  writing  of 
its  selections  and  the  appropriate 
contact  person  for  each  area. 

Note;  The  minimum  award  amount  for  a 
single  jurisdiction  is  $1,000  and  only  whole- 
dollar  amounts  can  be  allocated. 
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(ii)  Notifying  the  National  Board  of 
selection  criteria  that  were  used  to 
determine  which  jurisdictions  within 
the  State  were  selected  to  receive  funds. 
The  National  Board  v^ll  then  notify 
these  jurisdictions  directly.  In  the  event 
funds  are  not  claimed  by  the  SSA 
jiuisdictions,  SSA  Committees  may 
recommend  other  jurisdictions  to 
receive  the  unclaimed  funds. 

(4)  An  administrative  allowance  of 
one-half  of  one  percent  (5)  of  the  total 
SSA  award  to  each  State  may  be  used 
for  SSA  administration. 

5.0    Local  Boards'  Role  and 
Responsibilities 

(a)  Local  Boards'  Role  and 
Responsibilities. 

(1)  Each  area  designated  by  the 
National  Board  to  receive  funds  shall 
constitute  a  Local  Board.  In  a  local 
commimify  where  there  are  affiliates  of 
the  United  Way  of  America;  The 
Salvation  Army;  the  National  Council  of 
Churches  of  Christ  in  the  U.S.A.; 
Catholic  Charities,  U.S.A;  Council  of 
Jewish  Federations;  and  the  American 
Red  Cross;  which  are  represented  on  the 
National  Board,  they  must  be  invited  to 
serve  on  the  Local  Board.  An  agency's 
own  governing  board  may  not  serve  as 

a  Local  Board.  The  National  Board 
mandates  that  if  a  jurisdiction  is  located 
within  or  encompasses  a  federally 
recognized  Indian  reservation,  a  Native 
American  representative  must  be 
invited  to  serve  on  the  Local  Board.  All 
Local  Boards  are  required  to  include  in 
their  membership  a  homeless  or 
formerly  homeless  person.  Local  Boards 
should  seek  recommendations  from 
LROs  for  an  appropriate  representative. 
Local  Boards  that  are  imable  to  have 
homeless  or  formerly  homeless 
representation  must  still  consult  with 
homeless  or  formerly  homeless 
individuals,  or  former  or  current  cHents 
of  food  or  housing  services  for  their 
input.  The  County  Executive/Mayor, 
appropriate  head  of  local  government  or 
his  or  her  designee  will  replace  the 
FEMA  member.  Local  Boards  are 
encouraged  to  expand  participation  and 
membership  by  inviting  or  notifying 
minority  populations,  other  private  non- 
profit organizations  and  government 
organizations;  the  jiuisdiction  should  be 
geographically  represented  as  well. 

(2)  The  members  of  each  Local  Board 
will  elect  a  chair. 

(3)  Local  Board  membership  is  not 
honorary;  there  are  specific  duties  the 
board  must  perform.  If  a  member  cannot 
regularly  attend  meetings,  the  member 
should  be  replaced  by  another 
representative  of  the  member's 
designated  agency.  If  a  member  must  be 


absent  from  a  meeting,  the  member's 
organization  may  designate  an  alternate. 

(4)  If  a  locality  has  not  previously 
received  fimdii^  and  is  now  designated 
as  being  in  high  need,  the  National 
Board  has  designated  the  local  United 
Way  to  constitute  and  convene  a  Local 
Board  as  described  above.  If  there  is  no 
local  United  Way.  or  it  does  not 
convene  the  board,  the  local  American 
Red  Cross,  the  local  Salvation  Army,  or 
a  local  government  official  will  be 
responsible  for  convening  the  initial 
meeting  of  the  Local  Board. 

(5)  If  a  locahfy  has  previously 
received  National  Board  funding,  the 
former  diairman  of  the  Local  Board  will 
be  contacted  regarding  any  new  funding 
the  localify  is  desimated  to  receive. 

(6)  Each  award  pnase  is  new; 
therefore,  the  Local  Board  is  a  new 
entify  in  every  phase.  The  convener  of 
the  Local  Board  must  ask  each  agency 
to  designate  or  redesignate  a 
representative  every  program  year. 

17)  The  National  Board  requires  Local 
Boards  to  select  one  of  the  following 
options  for  meetings: 

(i)  Quarterly  Meetings:  Local  Boards 
are  encouraged  to  meet  quarterly  to 
ensure  LROs  are  implementing  the 
program  according  to  guidelines. 
Meetings  may  be  conducted  via 
conference  calls. 

(ii)  Semiaimual  Meetings:  Local 
Boards  meeting  twice  a  year  must  also 
ensure  that  LROs  are  implementing  the 
program  according  to  guidelines. 
Ongoing  monitoring  activities  must  take 
place.  Local  Boards  electing  to  hold 
meetings  semiannually  will  be  required 
to  submit  copies  of  their  meeting 
minutes  with  the  jurisdiction's  final 
report. 

(8)  A  majorify  of  members  must  be 
present  for  the  meeting  to  be  official. 
Attendance  and  decision-making 
minutes  must  be  kept.  Meeting  minutes 
must  be  approved  by  the  Local  Board  at 
the  next  meeting.  They  must  also  be 
available  to  the  National  Board.  Federal 
authorities,  and  the  public  on  request. 

(9)  The  Local  Board  will  have  25 
working  days  after  the  notification  of 
the  award  selection  by  the  National 
Board  in  which  to  advertise  and 
promote  the  program  to  give  any 
organization  capable  of  providing 
emergency  services  an  opportunity  to 
apply  for  funds.  Advertising  must  take 
place  prior  to  the  Local  Board's 
allocation  of  funds.  Failure  to  advertise 
properly  will  delay  processing  of  the 
jurisdiction's  board  plan  and 
subsequent  payment  of  funds.  Local 
Boards  shoidd  allow  at  least  one  week 
for  interested  organizations  to  apply  for 
funding.  (Local  Boards  are  not  required 
to  re-advertise  fund  availability  for 


supplem«ital  allocations  within  the 
same  spending  period. 

(10)  ilie  Local  Board  recommends 
which  local  organizations  should 
receive  grants  and  the  amounts  of  the 
grants.  Local  Boards  must  have  a  written 
application  process  and  consider  all 
private  voluntary  and  public 
organization  applicants.  In  selecting 
LROs  to  receive  funds,  the  Local  Board 
must  consider  the  demonstrated  ability 
of  an  organization  to  provide  food  and/ 
or  shelter  assistance.  Local  Board 
members  should  strive  to  use  consistent 
criteria,  soimd  judgment  and  fairness  in 
their  approach.  Local  Board 
membership  must  have  no  relationship 
to  funding.  Local  Board  members  must 
abstain  from  voting  on  their  own  grant 
awards.  LROs  should  be  selected  to 
receive  funds  to  supplement  and  extend 
eligible  cm-going  services,  not  be  funded 
in  anticipation  of  a  needed  service  (i.e.. 
fire  victims,  floods,  tornadoes,  etc); 
neither  should  agencies  be  selected  for 
funding  due  to  budget  shortfalls  nor  for 
cuts  in  other  funding  sources. 

LROs  that  received  awards  from 
previous  legislation  may  again  be 
eUgible  provided  that  the  LRO  still 
meets  eligibility  requirements.  Agencies 
on  Indian  reservations  are  eligible  to 
receive  EFSP  monies,  if  they  meet  LRO 
requirements. 

'The  minimum  grant  per  LRO  is  $300 
and  pnly  whole-dollar  amounts  may  be 
allocated.  The  Local  Board  should  be 
prepared  to  justify  an  allocation  of  one- 
third  (1/3)  or  more  of  its  total  award  to 
a  single  LRO. 

(1 1)  Local  Boards  are  responsible  for 
monitoring  LROs  that  receive  over 
$100,000  in  Federal  funds  and  ensuring 
that  diey  comply  with  OMB  Circular  A- 
133. 

(12)  Local  Boards  must  complete  and 
return  all  required  forms  to  the  National 
Board.  (Local  Board  Plan.  Local  Board 
Certffication  Form,  and  Local  Board 
Roster). 

(13)  Local  Boards  shall  secure  and 
retain  signed  forms  from  each  LRO 
certifyring  that  program  guidelines  have 
been  read  and  understood,  and  that  the 
LROs  will  comply  with  cost  eligibilify 
and  reporting  requirements. 

(14)  Local  Boards  must  estabhsh  a 
system  to  ensure  that  no  duplication  of 
service  occurs  within  the  expenditure 
categories  of  rent,  mortgage  or  utifify 
assistance  (RMU).  Local  Boards  are  bee 
to  establish  any  system  9»  long  as  no 
duplication  of  rent/mortgage  or  utiUty 
assistance  can  take  place  under 
reasonable  circimistances. 

(15)  Establish  cUent  eligibihty,  at 
Local  Board's  discretion.  Local  Boards 
may  determine  client  eligibility  for 
EFSP  or  utiUze  established  LRO 


154S8 


Federal  Register  /  Vol.  62.  No.  62  /  Tuesday.  April  1,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  62  /  Tuesday,  April  1,  1997  /  Notices 


15487 


eligibility.  A  separate  needs  test  for 
assistance  under  EFSP  may  be 
developed  and  used  by  LROs,  but 
should  first  be  approved  by  the  Local 
Board.  The  Local  Board  should 
communicate  eligibility  criteria  for 
assistance  under  EFSP  to  LROs. 

(16)  Local  Boards  must  notify  the 
National  Board  of  changes  in  the  Local 
Board  chair,  staff  contact,  or  LRO 
contacts,  including  complete  addresses 
and  phone  numbers. 

(17)  Local  Boards  that  determine  they 
can  better  utilize  their  resources  by 
merging  with  neighboring  boards  may 
do  so.  The  head  of  government  or  his  or 
her  designee  for  each  jurisdiction  must 
sit  on  the  merged  board,  along  with 
agency  representatives  from  each 
jurisdiction.  The  merged  Local  Board 
must  ensure  that  the  award  amount 
designated  for  each  civil  jurisdiction  is 
used  to  provide  assistance  to 
individuals  within  that  jurisdiction. 

(18)  Local  Boards  are  required  to  be 
familiar  with  crirrent  guidelines  and  to 
provide  to^aical  assistance  to  service 
providers.  Advice  and  counsel  can  be 
provided  by  National  Board  staff. 

(19)  An  appeals  process  must  be 
established  to  address  participation  or 
funding,  to  hear  and  resolve  appeals 
made  by  funded  or  non-funded 
organizations,  and  to  investigate 
complaints  made  by  individuals  or 
organizations.  Appeals  should  be 
handled  promptly.  Cases  that  cannot  be 
handled  locally  should  be  referred  in 
writing  to  the  National  Board  and 
include  details  on  action  that  has  been 
taken.  Only  when  there  is  significant 
question  of  misapplication  of 
guidelines,  fraud,  or  other  abuse  on  the 
part  of  the  Local  Board  will  the  National 
Board  consider  action.  Cases  involving 
fraud  or  other  misuse  of  Federal  funds 
should  be  reported  to  the  Office  of  the 
Inspector  General,  FEMA.  in  writing  or 
by  telephone  at  1-800-323-8603. 

(20)  The  chair  of  the  Local  Board  or 
his  or  her  designated  staff  will  be  the 
central  coordination  point  of  contact 
between  the  National  Board  and  the 
LRO  selected  to  receive  assistance  from 
EFSP. 

(21)  If  requested  by  the  National 
Board,  the  Local  Board  should  nominate 
an  appropriate  feeding  organization  to 
receive  surplus  food  from  Department  of 
Defense  commissaries. 

(22)  Boards  will  be  responsible  for 
monitoring  programs  carried  out  by  the 
LROs  they  have  selected  to  receive 
funds.  Local  Boards  should  work  with 
LROs  to  ensure  that  funds  are  being 
used  to  meet  immediate  food  and 
shelter  needs  on  an  ongoing  basis.  Local 
Boards  may  not  alter  or  change  National 
Board  cost  eligibility  or  approve 


expenditures  outside  the  National 
Board's  criteria  without  National  Board 
permission.  An  interim  report  of 
expenditures  is  due  to  the  National 
Board  with  each  LRO's  second  check 
request.  A  final  report  (accompanied  by 
financial  documentation  for  specified 
LROs)  is  due  45  days  after  the  end  of 
each  jurisdiction's  program.  The 
National  Board  will  provide  forms  for 
all  required  ref>orts.  Local  Boards  may 
request  other  reports  bom  their  LROs  at 
an  appropriate  time  (e.g..  monthly  or 
quarterly  updates). 

(23)  The  Local  Board  should 
reallocate  funds  whenever  it  determines 
that  the  original  ^location  plan  does  not 
reflect  the  actual  need  for  services  or  if 
an  LRO  is  unable  to  use  its  full  award 
effectively.  Funds  must  be  recovered 
and  may  be  reallocated  if  an  LRO  makes 
ineligible  expenditures  or  uses  funds  for 
items  that  have  clearly  not  been 
approved  by  the  Local  Board.  Funds 
held  in  escrow  for  LROs  which  have 
unresolved  compliance  problems  can  be 
reallocated  or  may  be  reclaimed  by  the 
National  Board.  The  deadline  to 
reallocate  any  funds  held  in  escrow  is 
July  31,  1997. 

The  Local  Board  may  approve 
reallocation  of  funds  between  LROs  that 
are  already  participating  in  the  program. 
However,  the  National  Board  must  be 
notified  in  writing.  The  Local  Board 
may  also  return  funds  to  the  National 
Board  for  reissuance  to  another  LRO  or 
request  reallocation  of  remaining  funds 
before  they  are  released  by  the  National 
Board  (e.g.,  second/third  p>ayments). 

U  the  Local  Board  wishes  to  reallocate 
funds  to  an  agency  that  was  not 
approved  on  the  original  board  plan,  a 
written  request  for  approval  must  be 
made  to  the  National  Board.  An  LRO 
must  be  approved  by  the  National  Board 
prior  to  receipt  of  funds. 

Local  Boards  can  reallocate  funds 
frt>m  one  service  to  another  (e.g.,  bom 
food  to  shelter)  without  National  Board 
approval  if  the  transfer  is  within  an 
individual  LRO. 

If  a  Local  Board  is  unable  to  satisfy 
the  National  Board  that  it  can  utilize 
funds  in  accordance  with  this  plan,  the 
National  Board  may  reallocate  the  funds 
to  other  jurisdictions. 
•    (24)  Should  anyone  have  reason  to 
suspect  that  EFSP  funds  are  being  used 
for  purposes  contrary  to  the  law  and 
guidelines  governing  the  program,  the 
National  Board  recommends  taking 
action  to  assist  in  bringing  such 
practices  to  a  halt. 

The  National  Board  requires  that  the 
Office  of  the  Inspector  General,  FEMA, 
be  contacted  immediately  when  fraud, 
theft,  or  other  criminal  activity  is 
suspected  in  connection  with  the  use  of 


EFSP  funds,  or  the  operation  of  a  facilify 
receiving  EFSP  funds.  This  notification 
can  be  made  by  calling  the  Inspector 
General's  Hotline  at  1-800-323-8603.  or 
in  writing  to:  Office  of  the  Inspector 
General.  FEMA.  500  C  Street  S.W.. 
Washington,  DC  20472.  The 
complainant  should  include  as  much 
information  as  possible  to  support  the 
allegation  and  preferably  furnish  his/her 
name  and  telephone  number  so  that  the 
special  agent  assigned  to  that  office  may 
make  a  follow-up  contact.  The 
confidentiality  of  any  communication 
made  with  the  Office  of  Inspector 
General  is  protected  by  Federal  law. 
A  complainant  desiring  to  remain 
totally  anonymous  should  make  a 
follow-up  phone  call  to  the  Office  of  the 
Inspector  General  within  30  days  from 
the  date  of  the  original  complaint  so  that 
any  follow-up  questions  may  be  asked. 
Follow-up  calls  should  be  made  to  1- 
202-646-3894  during  normal  business 
hours,  Eastern  Standard  Time  (charges 
may  be  reversed).  The  caller  should 
advise  that  he/she  is  making  a  follow- 
up  call  regarding  a  prior  anonymous 
complaint.  The  Office  of  the  Inspector 
General,  FEMA,  will  appropriately 
notify  both  local  law  enforcement 
authorities  and  the  National  Board 
concerning  the  substance  of  the 
allegations  and  the  results  of  the 
investigation. 

(25)  Reports  to  the  National  Board  on 
LROs'  expenditures  shall  be  submitted 
as  of  the  date  each  LROs  second/third 
check  is  requested  and  a  final  report 
should  be  submitted  within  45  days 
after  the  jurisdiction's  end-of-program 
date. 

(26)  After  the  close  of  the  program, 
the  accuracy  of  all  LROs'  reports  and 
documentation  shall  be  reviewed. 
Documentation  for  specified  LROs 
should  be  forwarded  to  the  National 
Board  as  requested.  In  the  event 
expenditures  violate  the  eligible  costs 
under  this  award,  the  Local  Board  must 
require  reimbursement  to  the  National 
Board. 

Local  Boards  are  required  to  remain  in 
operation  until  all  program  and 
compliance  requirements  of  the 
National  Board  have  been  satisfied.  All 
records  related  to  the  program  must  be 
retained  for  three  (3)  years  from  the  end- 
of-program  date. 

(27)  Each  jurisdiction  will  be  granted 
the  option  to  extend  its  spending  period 
by  30,  60,  or  90  days.  This  option  will 
be  offered  during  the  summer  cf  each 
phase.  The  extension  applies  to  the 
entire  jurisdiction.  Should  the 
jurisdiction  receive  a  grant  in  the  next 
phase,  that  phase's  spending  period  will 
begin  the  day  after  the  chosen  end-date. 


5.1     Variances  and  Waivers 

(a)  Variances.  Local  Boards  may 
receive  requests  for  variances  in  the 
budgets  they  have  approved  for  LROs. 
Local  Boards  may  allow  such  changes 
provided  that  the  requested  items  are 
eligible  under  this  program.  If  there  is 
any  doubt  on  the  part  of  the  Local  Board 
as  to  eligibilify,  it  should  contact  the 
National  Board  for  clarification. 

If  an  expenditure  requested  by  an 
LRO  falls  outside  the  program 
guidelines,  the  Local  Board,  if  in  accord, 
should  request  in  writing  a  waiver  bom 
the  National  Board  in  advance  of  the 
expenditure. 

(b)  Waivers.  Waivers  requested 
because  of  a  compliance  exception  must 
be  submitted  to  the  Local  and  then 
National  Board  for  review.  National 
Board  staff  will  evaluate  waiver  requests 
and  use  discretion  to  approve  or  deny 
requests.  In  general,  the  National  Board 
considers  waiver  requests  that  are  not 
within  the  guidelines,  but  address  the 
program's  intent. 

The  waiver  request  bom  the  Local 
Board  should  clearly  state  the  need  for 
this  exception,  approximate  costs, 
timelines  or  any  other  pertinent 
information  it  deems  necessary  for  the 
National  Board  to  make  their  decision. 

6.0    Local  Recipient  Organizations' 
Roles  and  Responsibilities 

(a)  Local  Recipient  Organizations' 
roles  and  responsibilities. 

(1)  In  selecting  LROs  to  receive  funds, 
the  Local  Board  must  consider  the 
demonstrated  abilify  of  an  organization 
to  provide  food  and  shelter  assistance. 
LROs  should  be  selected  to  receive 
funds  to  supplement  and  extend  eligible 
ongoing  services,  not  to  be  funded  in 
anticipation  of  a  needed  service  (i.e., 
fire,  flood,  or  tornado  victims);  neither 
should  agencies  be  selected  for  funding 
due  to  budget  shortfalls  nor  for  cuts  in 
other  funding  sources^  Local 
participation  in  the  program  is  not 
limited  to  organizations  that  are  part  of 
any  State  or  national  organization. 
Agencies  on  Indian  reservations  are 
eligible  to  receive  EFSP  funds  if  they 
meet  LRO  requirements  as  set  forth  in 
the  program  manual.  Organizations  that 
received  awards  from  previous 
legislation  may  again  be  eligible 
provided  that  the  organization  still 
meets  eligibility  requirements. 

(2)  For  a  locad  organization  to  be 
eligible  for  funding  it  must: 

(i)  Be  nonprofit  or  an  agency  of 
government; 

(ii)  Have  an  accounting  system  or  an 
approved  fiscal  agent; 

(iii)  Have  a  Federal  employer 
identification  number  (FEIN),  or  be  in 


the  process  of  securing  FEIN  (Note: 
contact  local  IRS  office  for  more 
information  on  securing  FEIN  and  the 
necessary  form  (SS— 4]; 

(iv)  Conduct  an  independent  annual 
audit  if  receiving  $25,000  or  more  from 
EFSP; 

(v)  Practice  nondiscrimination  (those 
agencies  with  a  religious  affiliation 
wishing  to  participate  in  the  program 
must  agree  not  to  refuse  services  to  an 
applicant  based  on  religion  or  require 
attendance  at  religious  services  as  a 
condition  of  assistance,  nor  will  such 
groups  engage  in  any  religious 
proselytizing  in  any  program  receiving 
EFSP  funds);  and, 

(vi)  For  private  voluntary 
organizations,  have  a  voluntary  board. 

Each  LRO  will  be  responsible  for 
certifying  in  writing  to  the  Local  Board 
that  it  has  read  and  agrees  to  abide  by 
the  cost  eligibility  and  reporting 
standards  of  this  publication  and  any 
other  requirements  made  by  the  Local 
Board. 

An  LRO  may  not  operate  as  a  vendor 
for  itself  or  other  LROs  except  for  the 
shared  maintenance  fee  for  food  banks. 

(3)  LROs  selected  for  funding  must: 

(i)  Maintain  records  according  to  the 
guidelines  set  forth  in  the  manual. 
Consult  the  Local  Board  chair/staff  on 
matters  requiring  interpretation  or 
clarification  prior  to  incurring  an 
expense  or  entering  into  a  contract.  It  is 
important  to  have  a  thorough 
understanding  of  these  guidelines  to 
avoid  ineligible  expenditures  and 
consequent  repayment  of  funds.  LROs' 
questions  can  be  answered  by  National 
Board  staff  at  (703)  706-9660. 

(ii)  Provide  services  within  the  intent 
of  the  program.  Funds  are  to  be  used  to 
supplement  and  extend  food  and  shelter 
services,  not  as  a  substitute  for  other 
program  funds.  LROs  should  take  the 
most  cost-effective  approach  in  buying 
or  leasing  eligible  items/services,  and 
should  limit  purchases  to  essential 
items  within  the  $300  limit  for 
equipment,  unless  prior  approval  has 
been  granted  by  the  National  Board. 

(iii)  Deposit  funds  for  this  program  in 
a  federally  insured  bank  account.  Proper 
documentation  must  be  maintained  for 
all  expenditures  under  this  program 
according  to  the  guidelines.  Agencies 
should  ensure  that  selected  banks  will 
return  canceled  checks.  LROs' 
expenditures  and  documentation  will  be 
subject  to  review  for  program 
compliance  by  the  Local  Board. 
National  Board  or  Federal  authorities. 
Records  must  be  maintained  for  three 
years  and  any  interest  income  must  be 
put  back  into  program  expenditures. 


6. 1    Independent  Annual  Audit 
Requirements 

(a)  LROs  receiving  $25,000  or  less  in 
EFSP  funding.  No  independent  annual 
audit  will  be  required  for  these  LROs. 

(b)  IMOs  receiving  $25,000  or  more  in 
EFSP  funding.  An  independent  annual 
audit  in  accordance  with  Government 
Auditing  Standards  will  be  required  for 
these  LROs. 

The  National  Board  will  accept  an 
LROs  national/regional  aimual  audit  if 
the  following  conditions  are  met: 

(1)  The  LRO  is  truly  a  subsidiary  of 
the  national  organization  (i.e..  sh^«s  a 
single  Federal  tax  exemption). 

(2)  The  LRO  is  audited  by  the 
national/regional  office  internal  auditors 
or  other  person  designated  by  the 
national/regional  office  AND  the 
national/regional  office  is  audited  by  an 
independent  certified  public  accountant 
or  public  accounting  firm,  which 
includes  the  parent  organization's 
review  of  the  LRO  in  a  larger  audit 
review. 

(3)  A  copy  of  the  local  audit  review 
by  the  parent  organization  along  with  a 
copy  of  the  independent  audit  of  the 
national/regional  office  will  be  made 
available  to  the  National  Board  upon 
request. 

In  addition  to  the  above  requirements, 
any  LRO  receiving  $100,000  or  more  in 
combined  federal  funds  must  have  an 
audit  made  in  accordance  with  OMB 
Circulars  A-128  or  A-133.  as 
applicable. 

Audits  of  units  of  government  shall  be 
made  annually  unless  State  or  local 
goverrmient  had.  by  January  1.  1987,  a 
constitutional  or  statutory  requirement 
for  less  frequent  audits.  For  those 
governments'  biennial  audits,  covering 
both  years  are  permitted. 

6.2    Fiscal  Agent/Fiscal  Conduit 
Relationship 

(a)  For  National  Board  purposes,  a 
fiscal  agent  is  an  agency  that  maintains 
all  EFSP  financial  records  for  another 
agency.  A  fiscal  conduit  is  an  EFSP- 
funded  agency  that  maintains  all  EFSP 
financial  records  on  behalf  of  one  or 
more  agencies  under  a  single  grant.  If 
any  one  agency  in  a  jurisdiction  is 
making  bulk  purchases  for  other 
agencies  not  funded  directly,  it  must 
serve  as  a  fiscal  conduit  and  follow  all 
rules,  thereof. 

(b)  The  fiscal  agent/fiscal  conduit  is 
the  organization  responsible  for  the 
receipt  of  funds,  disbursement  of  funds 
to  vendors,  and  documentation  of  funds 
received.  The  fiscal  agent/fiscal  conduit 
must  meet  all  of  the  requirements  of  an 
LRO. 

(c)  Local  Boards  may  %vish  to  use  a 
fiscal  agent/fiscal  conduit  when  they 
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desire  to  fund  an  agency  diat  does  not 
have  an  adequate  accounting  system  nor 
conducts  an  annual  audit,  but 
nevertheless  meets  all  other  criteria.  The 
Local  Board  may  authorize  funds  to  be 
channeled  through  another  agency 
which  has  been  designated  as  the  fiscal 
agent/conduit.  Fiscal  agents/conduits 
will  be  held  accoimtable  for  compliance 
with  program  requirements. 

(d)  Any  agency  benefitting  &om  funds 
received  by  a  fiscal  agent/fiscal  conduit 
must  meet  all  of  the  criteria  to  be  an 
LRO  except  the  accounting  system  and 
annual  audit  requirements  and  sign  the 
Fiscal  Agent/Fiscal  Conduit 
Relationship  Certification  Form.  For 
tracking  purposes,  all  agencies  funded 
through  fiscal  agents  or  fiscal  conduits 
must  secure  a  Federal  Employer's 
Identification  Number. 

(e)  Fiscal  agents/fiscal  conduits  may 
cut  checks  to  vendors  only.  They  may 
not  cut  checks  to  the  agencies  on  whose 
behalf  they  are  acting  or  to  agencies/ 
sites  under  their  "umbrella."  The 
exception  to  this  is  when  an  agency  is 
using  the  per  diem  allowance  for  mass 
shelters  or  the  per  meal  allowance  for 
served  meals. 

(f)  Fiscal  agents  will  be  required  to 
submit  individual  interim  and  final 
reports  for  each  agency.  Fiscal  conduits 
will  file  a  single  interim  report  on  their 
awards  along  with  a  breakdown  of 
agencies  and  spending  with  the  final 
report. 

Ig)  Any  LRO  with  an  outstanding 
compliance  exception  may  not  be 
funded  under  a  fiscal  agent/fiscal 
conduit.  If  a  fiscal  agent  has  an 
unresolved  compliance  exception,  any 
other  funds  awarded  to  the  fiscal  agent 
(either  as  a  grant  for  its  own  program  or 
as  fiscal  agent  for  another  agency)  will 
be  held  in  escrow  imtil  all  compliance 
exceptions  are  resolved.  Fiscal  conduits 
will  be  audited  as  a  single  award,  and 
wall  be  handled  as  any  other  LRO. 

6.3    Financial  Terms  and  Conditions 

(a)  Definitions. 

"Local  Recipient  Organization"  refers 
to  the  local  private  or  public 
organizations  that  will  receive  any 
award  of  funds  from  the  National  Board. 

"Award"  refers  to  the  award  of  funds 
made  by  the  National  Board  to  a  local 
private  or  public  organization  on  the 
recommendation  of  a  Local  Board. 

"End-of- program  date"  refers  to  the 
date,  as  agreed  upon  by  Local  and 
National  Board,  by  which  all  monies  in 
a  given  jurisdiction  must  be  spent  or 
returned. 

(b)  Amendments. 

An  award  may  be  amended  at  any 
time  by  a  written  modification. 
Amendments  that  reflect  the  rights  and 


obligations  of  either  party  shall  be 
executed  by  both  the  National  Board 
and  the  LRO.  Administrative 
amendments  such  as  changes  in 
accounting  data  may  be  issued 
unilaterally  by  the  National  Board. 

(c)  Local  Board  Authority  Related  to 
LROs. 

(1)  Th^  Local  Board  is  responsible  for 
monitoring  expenditures  of  LROs 
providing  food  and/or  shelter  services, 
authorizing  the  adjustment  of  funds 
between  food  and  shelter  programs,  and 
reallocating  funds  from  one  LRO  to 
another. 

(2)  Local  Boards  may  not  alter  or 
change  National  Board  cost  eligibility  or 
approve  expenditures  outside  the 
National  Board's  criteria  without 
National  Board  permission.  (Refer  to 
Section  3.1  on  Variances  and  Waivers.) 

(3)  A  Local  Board  can  call  back  funds 
from  an  LRO  and  reallocate  to  another 
LRO  in  the  case  of  gross  negligence, 
inadequate  use  of  funds,  failure  to  use 
funds,  failure  to  use  funds  for  purposes 
intended,  or  for  any  other  violation  of 
the  National  Board  guidelines,  or  in 
cases  of  critical  need  in  the  community. 
The  Local  Board  must  advise,  in 
writing,  all  concerned  LROs  of  any 
reallocation  of  their  original  award. 

(4)  In  the  event  the  Local  Board 
discovers  ineligible  expenditures  by  an 
LRO,  the  Local  Board  must  send  to  the 
organization  a  written  request  for 
reimbursement  of  the  amount.  The 
National  Board  must  also  be  notified.  If 
the  LRO  is  unwilling  or  unable  to 
reimburse  the  National  Board  for  the 
ineligible  expenditures,  the  Local  Board 
must  refier  the  matter  to  the  National 
Board.  The  National  Board  may  ask  the 
Local  Board  to  take  further  action  to  see 
that  reimbursement  of  ineligible 
expenditures,  is  made  to  the  National 
Board,  or  the  National  Board  may  refer 
the  matter  to  FEMA. 

If  the  Local  Board  suspects  that  fraud 
has  been  committed  by  an  LRO,  the 
Local  Board  must  contact  the  Office  of 
the  Inspector  General,  FEMA,  in  writing 
or  by  telephone  at  1-800-323-8603 
with  details  of  suspected  fraud  or 
misuse  of  Federal  funds. 

(5)  If  an  LRO  received  an  award  under 
previous  phases,  it  must  not  include 
those  funds  in  any  reporting  for  the 
present  awards.  Reports  should  be 
confined  to  the  amount  granted  by  the 
National  Board  under  the  new 
appropriations  legislation. 

fd)  Cash  Depositories. 

(1)  Any  money  advanced  to  the  LRO 
under  the  terms  of  this  award  must  be 
deposited  in  a  bank  with  Federal 
Deposit  Insurance  Corporation  (FDIC)  or 
Federal  Savings  &  Loan  Insurance 
Corporation  (FSLIC)  insurance  coverage 


(whose  responsibility  has  been  taken 
over  by  FDIC),  and  the  balance 
exceeding  the  FDIC  or  FSLIC  coverage 
must  be  collaterally  secured.  Interest 
income  earned  on  these  monies  must  be 
put  back  into  program  costs. 

(2)  LROs  are  encouraged  to  use 
minority  banks  (a  bank  which  is  owned 
at  least  50  percent  by  minority  group 
members).  This  is  consistent  with  the 
national  goal  of  expanding  the 
opportunities  for  minority  business 
enterprises.  A  list  of  minority-owned 
banks  can  be  obtained  from  the  Office 
of  Minority  Business  Enterprises, 
Department  of  Commerce,  Washington, 
DC  20203. 

(e)  Retention  and  Custodial 
Requirements  for  Records. 

(1)  Financial  records,  supporting 
documentation,  statistical  records,  and 
all  other  records  pertinent  to  the  award 
shall  be  retained  for  a  period  of  three 
years,  with  the  following  exceptions: 

(i)  If  any  litigation,  claim  or  audit  is 
started  before  the  expiration  of  the 
three-year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved. 

(ii)  Records  for  nonexpendable 
property,  if  any,  acquired  in  part  with 
Federal  funds  shall  be  retained  for  three 
years  after  submission  of  a  final  report. 
Nonexpendable  property  is  defined  as 
tangible  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  of  more  than  $300  per  unit. 

(2)  The  retention  {>eriod  starts  from 
the  date  of  the  submission  by  the  LRO 
of  the  final  expenditure  report. 

(3)  The  National  Board  may  request 
transfer  of  certain  records  to  its  custody 
fex)m  the  LRO  when  it  determines  that 
the  records  possess  long-term  retention 
value.  The  LRO  shall  make  such 
transfers  as  requested. 

(4)  The  Director  of  FEMA,  the 
Comptroller  General  of  the  United 
States,  and  the  National  Board,  or  any 
of  their  duly  authorized  representatives, 
shall  have  access  to  any  pertinent  books, 
documents,  papers,  and  records  of  the 
recipient  organization,  and  its 
subgrantees  to  make  audits, 
examinations,  excerpts  and  transcripts. 

(f)  Financial  management  systems. 

(1)  The  LRO/fiscal  agent  or  fiscal 
conduit  shall  maintain  a  financial 
management  system  that  provides  for 
the  following: 

(i)  Accurate,  current  and  complete 
disclosures  of  the  financial  results  of 
this  program. 

(ii)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
federally  supported  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards. 
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authorizations,  obligations,  unobligated 
balances,  assets,  ouUays,  and  incomes. 

(iii)  Effective  control  over  and 
accountability  for  all  funds,  property, 
and  other  assets. 

(iv)  Procedures  for  determining 
eligibility  of  costs  in  accordance  with 
the  provisions  of  the  EFSP  manual. 

(v)  Accounting  records  that  are 
snpported  by  source  documentation. 
The  LRO  must  maintain  and  retain  a 
register  of  cash  receipts  and 
disbursements  and  original  supporting 
documentation  such  as  purchase  orders, 
invoices,  canceled  checks,  and  whatever 
other  documentation  is  necessary  to 
support  its  costs  under  the  program. 

(vi)  A  systematic  method  to  ensure 
timely  and  appropriate  resolution  of 
audit  findings  and  recommendations. 

(vii)  In  cases  where  more  than  one 
civil  jurisdiction  (e.g.,  a  city  and  a 
balance  of  county,  or  several  counties) 
recommends  awards  to  the  same  LRO, 
the  organization  can  combine  these 
funds  in  a  single  account.  However, 
separate  program  records  for  each  civil 
jurisdiction  award  must  be  kept 

(h)  Payment. 

A  first  payment  shall  be  made  to  the 
LRO  by  the  Secretariat  upon 
recommendation  of  the  Local  Board  and 
approval  by  the  National  Board.  Second 
check  requests  include  an  interim  report 
to  be  completed  by  each  LRO.  The 
request  is  signed  by  the  Local  Board 
Chair,  and  mailed  to  the  National  Board. 
Second/third  installments  will  be  held 
until  the  jurisdiction's  final  Local  Board 
report  and  documentation  for  the 
previous  year  has  been  reviewed  and 
found  to  be  clear. 

(i)  Financial  reporting  requirements. 

LROs  shall  submit  a  financial  status 
report  to  the  Local  Board  which  will  be 
forwarded  to  the  National  Board  45  days 
after  the  jurisdiction's  program  ending 
date. 

The  National  Board  shall  provide  the 
LRO,  through  the  Local  Board,  with  the 
necessary  report  forms  well  in  advance 
of  report  deadlines. 

(j)  Closeout  procedures. 

(1)  The  following  definitions  shall 
apply  to  closeout  procedures: 

"Close-out"  is  the  process  by  which 
the  National  Board  determines  that  all 
applicable  administrative  actions  and 
all  required  work  of  the  award  have 
been  completed. 

"Disallowed  costs"  are  those  charges 
that  the  National  Board  determined  to 
be  unallowable  in  accordance  with  the 
legislation.  National  Board 
requirements,  applicable  Federal  cost 
principles,  or  other  conditions 
contained  in  the  award.  The  applicable 
cost  principles  for  Private  Voluntary 
Organizations  are  contained  in  OMB 


Circular  A-122,  "Cost  Principles 
Applicable  for  Non-Profit  Agencies," 
.and  OMB  Circular  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Other  Agreements  with  Institutions 
of  Higher  Education,  Hospitals,  and 
Other  Non-Profit  Organizations."  The 
applicable  cost  principles  for  Public 
Organizations  are  contained  in  OMB 
Circular  A-87,  "Cost  Principles  for  State 
Agencies  and  Units  of  Local 
Governments."  If  you  are  imsure  of 
where  to  find  these  circulars,  chetJc 
with  your  local  Congressional 
Representative. 

(k)  Suspension  and  Termination 
Procedures. 

(1)  The  following  definitions  shall 
apply: 

(i)  "Termination"  of  the  award  means 
the  cancellation  of  Federal  assistance,  in 
whole  or  in  part,  under  the  award  at  any 
time  prior  to  the  date  of  completion. 

(ii)  "Suspension"  of  the  award  is  an 
action  by  the  Local  Board  or  National 
Board  that  temporarily  suspends 
Federal  assistance  under  the  award 
pending  corrective  action  by  the  LRO  or 
pending  a  decision  by  the  National 
Board  to  terminate  the  award. 

(iii)  "Local  Board  Authority"  is 
authority  to  suspend/reallocate  all  or  a 
portion  of  an  LRO's  award  at  its 
discretion  for  any  cause  (i.e.,  inability  to 
deliver  services,  suspected  fraud, 
violation  of  eligible  costs,  changing 
need  in  the  community,  etc.). 

(1)  Lobbying. 

(1)  Public  Law  101-121,  Section  319, 
states  that  an  LRO  shall  not  use 
Federally  appropriated  grant  funds  for 
lobbying  activities.  This  condition  bars 
the  use  of  Federal  money  for  political 
activities,  but  does  not  in  any  way 
restrict  lobbying  or  political  activities 
paid  for  with  non-Federal  funds.  This 
condition  prohibits  the  use  of  Federal 
grant  funds  for  the  following  activities: 

(i)  Federal,  State  or  local 
electioneering  and  support  of  such 
entities  as  campaign  organizations  and 
political  action  committees; 

(ii)  Direct  lobbying  of  the  Congress 
and  State  legislatures  to  influence 
legislation; 

(iii)  Grassroots  lobbying  concerning 
either  Federal  or  State  legislation; 

(iv)  Lobbying  of  the  Executive  branch 
in  connection  with  decisions  to  sign  or 
veto  enrolled  legislation;  and, 

(v)  Efforts  to  utilize  State  or  local 
officials  to  lobby  the  Congressional  or 
State  Legislatures. 

(2)  Any  LRO  that  will  receive  more 
than  $100,000  in  EFSP  funds  is  required 
to  submit  the  following  prior  to  grant 
payment: 


(i)  A  certification  form  that  EFSP 
funds  will  not  be  used  for  lobbying 
activities;  and, 

(ii)  A  disclosure  of  lobbying  activities 
(if  applicable).  This  certification  and 
disclosure  must  be  submitted  prior  to 
grant  payment. 

6.4  (kont  Payment  Process 

United  Way  of  America  has  been 
designated  as  the  fiscal  agent  for  the 
National  Board  and  as  such  will  process 
all  Local  Board  plans.  Pa)rments  will  be 
made  to  organizations  recommended  by 
Local  Boards  for  funding. 

The  National  Bodhl  offers  two 
methods  of  payment  to  LROs:  direct 
deposit  (electronic  funds  transfer)  or 
checks.  The  National  Board  encourages 
LROs  to  take  advantage  of  direct  deposit 
where  possible. 

All  awards  totaling  less  than  $100,000 
will  be  paid  in  two  equal  installments. 
Awards  totaling  $100,000  or  more  will 
be  paid  in  two  equal  installments  upon 
submission  of  lobbying  certification  and 
disclosure. 

The  National  Board  will  distribute 
second  payments  once  the  jurisdiction's 
compliance  review  is  completed  for  the 
previous  program  period.  Second 
payments  will  be  held  in  escrow  until 
all  compliance  exceptions  are  satisfied 
by  the  LRO.  The  deadline  to  request  all 
second  payments  under  Phase  XV  is 
July  31, 1997.  Therefore,  for  those  LROs 
ineligible  to  receive  their  second  checks 
due  to  unresolved  compliance 
exceptions.  Local  Boards  must 
reallocate  their  escrowed  awards  by  July 
31. 1997. 

All  payments  will  be  mailed  direcUy 
to  the  LRO.  Second  payments  will  be 
mailed  to  the  LRO  only  upon  the 
written  request  of  the  LocJal  Board  Chair 
along  with  the  LRO's  interim  report. 
The  Local  Board  will  authorize  second 
payments  once  they  are  assured  that  the 
organization  is  implementing  the 
current  program  as  intended  and 
according  to  these  guidelines. 

6.5  Eligibility  of  Costs 

The  intent  of  this  appropriation  is  for 
the  purchase  of  food  and  shelter  to 
supplement  and  extend  current 
available  resources  and  not  to  substitute 
or  reimburse  ongoing  programs  and 
services.  Questions  regarding 
interpretation  of  the  program's 
guidelines  should  be  cleared  by  the  LRO 
with  the  Local  Board  prior  to  action. 
Local  Boards  unsure  of  the  meaning  of 
these  guidelines  should  contact  the 
National  Board  at  (703)  706-9660  for 
clarification  prior  to  advising  the  LRO. 
If  an  expenditure  requested  by  an  LRO 
is  not  listed  below  as  eligible,  the  Local 
Board  has  the  option  of  requesting  a 
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waiver  from  the  National  Board  for 
consideration. 

No  individual  or  bmily  may  be 
charged  a  fee  for  service  with  relation  to 
assistance  under  EFSP. 

(a)  Eligible  Program  Costs. 

Eligible  program  costs  include,  but  are 
not  limited  to: 

For  food  banks/pantries,  eligible  costs 
include: 

(1)  Groceries,  food  vouchers, 
vegetable  seeds,  gift  certificates  for  food. 
Documentation  required:  receipts/ 
invoices  for  food  purchased  and 
canceled  checks. 

(2)  An  edlowance  (br  maintenance  fees 
charged  by  food  banks  can  be  granted  by 
a  Local  Board  at  the  prevailing  rate. 
EFSP  funds  cannot  be  used  to  pay  such 
a  maintenance  fee  twice:  by  a  food  bank 
and  by  the  food  pantiy/agency  it  is 
serving.  Food  banks  may  operate  as  both 
a  vendor  and  LRO.  Documentation 
required:  receipts/invoices  for  food 
purchased  and  canceled  checks. 

(3)  Transportation  expenses  related  to 
the  delivery  of  purchased  and  donated 
food;  limited  to  actual  fuel  costs. 
Documentation  required:  (1)  mileage  log 
at  the  current  Federal  rate  (30  cents  p>er 
mile),  with  departure,  destination  and 
trip  purpose;  or,  (2)  receipts/invoices 
bom  contracted  services  or  public 
transportation,  receipts  for  actual  fuel 
costs;  and  canceled  checks. 

(4)  Pxirchase  of  small  equipment  not 
exceeding  $300  per  item  and  essential  to 
operation  of  food  bank  or  pantry  (e.g.. 
shelving,  storage  containers). 
Doomfientation  required:  receipts/ 
invoices  for  equipment  purchased  and 
canceled  checks. 

(5)  Purchase  of  consumable  supplies 
essential  to  distribution  of  food  (e.g. , 
bags,  boxes).  Documentation  required: 
receipts/invoices  for  supplies  piurchased 
and  canceled  checks. 

For  mass  shelters  (five  or  more  beds) 
or  mass  feeding  sites,  eligible 
expenditures  include: 

(6)  Food  (hot  meals,  groceries,  food 
vouchers).  Limited  eunounts  of  dessert 
items  (i.e.,  cookies,  ice  cream,  candy, 
etc.)  used  as  a  part  of  a  daily  diet  plan 
may  be  purchased.  Also  allowable  are 
vegetable  seeds  and  vegetable  plants 
cultivated  in  an  agency's  garden  on-site 
and  canning  supplies.  Documentation 
required:  receipts/invoices  for  food 
purchased  and  canceled  checks  or 
served  meals  per  diem  schedule). 

(7)  Local  transportation  expenses  for 
picking  up/delivery  of  food; 
transporting  clients  to  mass  shelter  or 
feeding  site.  Limited  to  actual  fuel  costs, 
a  mileage  log  at  the  current  Federal  rate 
(30  cents  per  mile),  contracted  services 
or  public  transportation.  Documentation 
required:  (1)  mileage  log,  or  (2)  receipts/ 


invoices  from  contracted  services  or 
public  transportation,  receipts  for  actual 
fuel  costs,  and  canceled  checks. 

(8)  Purchase  of  consumable  supplies 
essential  to  mass  feeding  (i.e.,  plastic 
cups,  utensils,  detergent,  etc.)  or  mass 
shelters  of  five  or  more  beds  (i.e.,  soap, 
toothbrushes,  toothpaste,  cleaning 
supplies,  etc.)  Documentation  required: 
receipts/invoices  for  supplies  purchased 
and  canceled  checks. 

(9)  Piurhase  of  small  equipment  not 
exceeding  $300  per  item  and  essential  to 
mass  feeding  (i.e.,  pots,  pans,  toasters, 
blenders,  etc.)  or  mass  shelters  (i.e., 
cots,  blankets,  linens,  etc.). 
Documentation  required:  receipts/ 
invoices  for  equipment  purchased  and 
canceled  checks. 

(10)  Leasing,  only  for  the  program 
period,  of  capital  equipment  associated 
with  mass  feeding  or  mass  shelter  (e.g., 
stoves,  freezers,  or  vans  with  costs  over 
$300  per  item)  only  if  approved  in 
advance  by  the  Local  Board. 
Docimientation  required:  written  Local 
Board  approval,  copy  of  lease 
agreement,  and  canceled  checks. 

(11)  With  prior  Local  Board  approval, 
minor  emergency  repair  of  small 
equipment  essential  to  mass  feeding  or 
sheltering  not  exceeding  $300  in  repair 
costs  per  item.  Equipment  eligible  for 
repairs  are  any  that  if  not  repaired 
would  force  the  LRO  to  terminate  or 
curtail  services  (e.g.  stove,  refrigerator, 
hot  water  heater).  Routine  maintenance 
and  service  contracts  are  not  eligible 
expenses.  Documentation  required: 
receipts  or  bills  for  equipment  repair 
and  canceled  checks. 

(12)  Limited  amounts  of  basic  first-aid 
supplies  (e.g.,  aspirin,  band-aids,  cough 
syrup)  for  mass  shelter  providers  and 
mass  feeding  sites  only.  Documentation 
required:  receipts/invoices  for  first-aid 
supplies  and  canceled  checks. 

(13)  Emergency  repairs/building  code 
of  a  mass  feeding  facility  or  mass 
shelter,  provided: 

(i)  The  facility  is  owned  by  a  not-for- 
profit  organization  (profit-making 
facilities,  leased  facilities,  government 
facilities,  and  individual  residences  are 
not  eligible);  and, 

(ii)  The  emergency  repair/building 
code  plan  and  the  contract  detailing 
work  to  be  done  and  material  and 
equipment  to  be  used  or  purchased  is 
approved  by  the  Local  Board  prior  to  the 
start  of  the  emergency  repair/building 
code  jproject;  and, 

(iii)  The  emergency  repair/building 
code  is  limited  to: 

(A)  Bring  facility  into  compliance 
with  local  building  codes;  or, 

(B)  An  emergency  repair  that  is 
required  to  keep  the  facility  open  for  the 
current  program  phase. 


(C)  Maximum  expenditure:  $2,500. 

(D)  No  award  funds  are  used  for 
decorative  or  non-essential  purposes  or 
routine  maintenance/repairs. 

(E)  All  emergency  repair  work  is 
completed  and  paid  for  by  the  end  of 
the  jurisdiction's  award  phase. 
(Expenses  which  occur  after  that  date 
will  not  be  accepted  as  eligible  costs.) 
Documentation  required:  letter  from 
Local  Board  indicating  approval  and 
amount  approved,  copy  of  contract 
including  cost  or  invoices  for  supplies 
and  contract  labor,  dociunent  citing 
building  code  violation  requiring  the 
repair  (for  building  code  repairs)  and 
canceled  checks. 

(14)  Expenses  incurred  from 
accessibility  improvements  for  the 
disabled  are  eligible  for  mass  feeding  or 
mass  shelter  facilities  up  to  a  limit  of 
$2,500.  These  improvements  may 
include  those  required  by  the 
Americans  with  Disabilities  Act  of  1990. 
A  building  code  citation  is  not 
necessary  for  accessibility 
improvements.  Note:  All  social  service 
providers  are  mandated  to  comply  with 
the  Americans  with  Disabilities  Act  of 
1990.  Documentation  required:  copy  of 
contract  describing  work  to  be  done 
including  cost,  letter  from  Local  Board 
indicating  approval  and  amount 
approved,  and  canceled  checks. 

For  mass  shelter  providers,  there  are 
two  options  for  eligible  costs.  One 
option  must  be  selected  at  the  beginning 
of  the  program  year  and  continued 
throughout  the  entire  year.  Note  the 
documentation  requirements  for  each 
option. 

(15)  Reimbursement  of  actual  direct 
eligible  costs;  in  which  case  canceled 
checks  and  vendor  invoices  for 
supplies/equipment  essential  to  the 
operation  of  the  mass  shelter  (e.g.,  cots, 
mattresses,  soap,  linens,  blankets, 
cleaning  supplies,  etc.)  must  be 
maintained.  Documentation  required: 
receipts/invoices  from  vendor  relating 
to  operation  of  facility  and  canceled 
checks. 

(16)  Per  diem  allowance  of  exactly  $5 
per  person  or  exactly  $10  per  person  per 
night  for  mass  shelter  (five  beds  or 
more)  providers,  only  if: 

(i)  Approved  in  advance  by  the  Local 
Board;  and, 

(ii)  LROs  total  mass  shelter  award  is 
expended  in  this  manner. 

Note:  It  is  the  decision  of  the  Local  Board 
to  choose  between  the  SS/SlO  rate.  This  rate 
may  vary  from  agency  to  agency.  The  S5/S10 
per  diem,  if  elected,  may  be  expended  by  the 
LRO  for  any  cost  related  to  the  operation  of 
the  mass  shelter;  it  is  not  limited  to  otherwise 
eligible  items.  The  per  diem  allowance  does 
not  include  the  additional  costs  associated 
yrith  food.  Documentation  required:  schedule 
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showing  daily  rate  of  S5  or  $10  and  number 
of  persons  sheltered  by  date  with  totals. 
Supporting  documentation  must  be  retained 
on-site,  e.g.,  checks,  invoices  and  service 
records. 

For  mass  feeding  programs,  there  are 
two  options  for  eligible  costs.  One 
option  must  be  selected  at  the  beginning 
of  the  program  year  and  continued 
throughout  the  entire  year.  Note  the 
documentation  requirements  for  each 
option. 

(17)  Reimbursement  of  actual  direct 
eligible  costs;  in  which  case  canceled 
checks  and  vendor  invoices  for 
supplies/equipment  essential  to  the 
operation  of  the  mass  feeding  programs 
(e.g.,  food,  paper  products,  cleaning 
products,  pots  and  pans,  etc.)  must  be 
maintained.  Documentation  required: 
receipts/invoices  from  vendor  relating 
to  operation  of  facility  and  canceled 
checks. 

(18)  Per  meal  allowance  of  $1.50  per 
meal  served  only  if: 

(i)  Approved  in  advance  by  the  Local 
Board;  and, 

(ii)  LRO's  total  mass  feeding  award  is 
expended  in  this  manner.  The  $1.50  per 
meal  allowance,  if  elected,  may  be 
expended  by  the  LRO  for  any  related 
cost;  it  is  not  limited  to  otherwise 
eligible  items.  The  per  meal  allowance 
does  not  include  the  additional  costs 
associated  with  shelter.  Documentation 
required:  schedule  showing  meal  rate  of 
$1.50  and  number  of  meals  served  by 
date  with  totals.  Supporting 
documentation  must  be  retained  on-site, 
e.g.,  checks/ invoices  and  service 
records. 

(19)  For  all  agencies,  eligible  costs 
include  the  purchase  of  diapers  for 
distribution  to  individuals/families. 
Vouchers  to  grocery  stores  may  include 
diapers. 

Note:  Local  Boards  should  use  discretion 
in  selecting  LROs  to  provide  this  service, 
taking  into  consideration  the  cost 
effectiveness  of  bulk  purchasing. 
Documentation  required:  receipts/invoices 
for  diapers  purchased  and  canceled  checks. 

For  rent/mortgage  assistance,  eligible 
program  costs  include: 

(20)  Limited  emergency  rent  or 
mortgage  assistance  for  individuals  or 
families,  provided  that: 

(i)  Payment  is  in  arrears  or  due  within 
5  days;  and, 

(ii)  All  other  resources  have  been 
exhausted;  and, 

(iii)  The  client  is  primary  resident  of 
the  home  in  which  rent/mortgage  is 
being  paid  and  responsible  for  the  rent/ 
mortgage  on  the  home  or  apartment 
where  the  rent/mortgage  assistance  is  to 
be  paid; 

(iv)  Payment  is  limited  to  one  month's 
cost  for  each  individual  or  family. 


Assistance  can  be  provided  for  a  full 
month's  rent/mortgage  all  at  one  time, 
or  in  separate  payments  over  a  period  of 
up  to  90  consecutive  days  so  long  as  the 
total  amoimt  paid  does  not  exceed  one 
month's  costs; 

(v)  Assistance  is  provided  only  once 
in  each  award  phase  for  each  individual 
or  family;  and, 

(vi)  Pa)rment  must  guarantee  an 
additional  30  days  service. 

Note:  Late  fees,  legal  fees,  and  deposits  are 
ineligible.  Payments  for  trailere  and  lots  are 
eligible  and  can  be  paid  to  a  mortgage 
company  or  to  a  private  landlord. 
Documentation  required:  letters  from 
landlords  (must  include  amount  of  one 
month's  rent  and  statement  that  rent  is  past 
due),  mortgage  letters  and/or  copy  of  loan 
coupon  showing  mortgage  amount  and  date 
due  and  canceled  checks. 

(21)  First  month's  rent  may  be  paid 
when  an  individual  or  family: 

(i)  Is  transient  and  plans  to  stay  in  the 
area  for  an  extended  period  of  time;  or, 

(ii)  Is  moving  from  a  temporary 
shelter  to  a  more  permanent  living 
arrangement;  or, 

(iii)  Is  being  evicted  because  one 
month  payment  will  not  forestall 
eviction. 

The  first  month's  rent  cannot  be 
provided  in  addition  to  emergency  rent/ 
mortgage  payment  under  Item  20  above. 
It  can  be  provided  in  addition  to 
assistance  provided  for  off-site  and  mass 
shelter.  Documentation  required:  letters 
from  landlords  (must  include  amount  of 
first  month's  rent]  and  canceled  checks. 

For  utility  assistance,  eligible  program 
costs  include: 

(22)  Limited  utility  assistance 
(includes  gas,  coal,  electricity,  oil, 
water,  firewood)  for  individuals  or 
families,  provided  that 

(i)  Payment  is  in  arrears;  and, 

(ii)  All  other  resources  have  been 
exhausted  (e.g..  State's  Low  Income 
Home  Energy  Assistance  Program);  and, 

(iii)  Payment  is  limited  to  one 
month's  cost  for  each  utility  for  each 
individual  or  family;  and, 

(iv)  Month  paid  is  part  of  the 
arrearage  and  from  current  phase  or  for 
continuous  service;  and, 

(v)  Each  utility  can  be  paid  only  once 
in  each  award  phase  for  any  individual 
or  family. 

(vi)  Payment  must  guarantee  an 
additional  30  days  service.  Note: 
Reconnect  are  eligible.  Late  fees  and 
deposits  are  ineligible.  Utility  assistance 
can  be  provided  in  addition  to  eligible 
rent/mortgage  assistance.  The  National 
Board  encourages  the  use  of  the  metered 
utility  verification  form  (along  with  a 
copy  of  the  past  due  utility  bill)  as  the 
preferred  method  for  verifying  eligible 
utility  assistance.  Documentation 


required:  (1)  noiunetered  utilities  [e.g., 
propane,  firewood],  receipts/invoices 
for  fuel  including  due  date  and  canceled 
checks;  (2)  metered  utilities  (e.g., 
electricity,  water],  copy  of  past  due 
utility  bill  showing  one  month's  charges 
including  due  date  and  canceled  checks. 
Note:  utility  disconnect  and  termination 
notices  often  do  not  show  amount  owed 
by  month.  This  information  must 
verified  with  the  utility  company  and 
written  onto  the  notice  or  metered 
utility  verification  form  if  not  included. 

For  other  shelter  assistance,  eligible 
program  costs  include: 

(23)  Off-site  emergency  lodging  in  a 
hotel  or  motel,  or  other  off-site  shelter 
facility  provided: 

(i)  No  appropriate  on-site  shelter  is 
available;  and, 

(ii)  It  is  limited  to  30-days'  assistance 
per  individual  or  family  during  the 
program  period.  Note:  Assistance  may 
be  extended  in  extreme  cases  with  prior 
Local  Board  written  approval.  A  copy  of 
this  approval  should  accompany  LRO's 
documentation.  Note:  An  LRO  may  not 
operate  as  a  vendor  for  itself  or  other 
LROs,  except  for  shared  maintenance 
fee  for  food  banks.  Documentation 
required:  receipts/invoices  from  off-site 
shelter  (hotel/motel)  and  canceled 
checks. 

(b)  Ineligible  Program  Costs. 

Piirposes  for  which  funds  CANNOT 
BE  USED  include,  but  are  not  limited  to: 

(1)  Cash  payments  of  any  kind 
including  checks  made  out  to  cash  or 
reimbursements  to  staff,  volunteers  or 
clients  for  program  purchases. 

(2)  Deposits  of  any  kind. 

(3)  Payment  of  more  than  one  month's 
rent  amount. 

(4)  Payment  of  more  than  one  month's 
mortgage,  first  month's  mortgage,  or 
down  payment  on  mortgage. 

(5)  Transportation  of  people  not 
related  to  the  direct  provision  of  food  or 
shelter  (e.g.  to  another  agency,  another 
city,  relative's  home,  transportation  to 
jobs,  health  care,  etc.). 

(6)  Payment  of  more  than  one  month's 
portion  of  an  accumulated  utility  bill. 

(7)  Payments  made  directly  to  a  client. 

(8)  Rental  security;  deposits;  revolving 
loan  accounts. 

(9)  Real  property  (land  or  buildings) 
costing  more  than  $300. 

(10)  Property  taxes  of  any  kind. 

(11)  Equipment  costing  more  than 
$300  per  item  (e.g.,  vehicles,  freezers, 
washers). 

(12)  Emergency  repairs/building  code 
or  rehabilitation  to  government-owned 
or  profit-making  facilities  or  leased 
facilities. 

(13)  Routine  maintenance  of  agency 
fecilities;  routine  maintenance  or 
service  contracts  on  equipment 
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(14)  Rehabilitation  for  expansion  of 
service. 

(15)  Repairs  of  any  kind  to  an 
individual's  tiouse  or  apartment. 

(16)  Purchase  of  supplies  or 
equipment  for  an  individual's  home  or 
private  use. 

(17)  Lease- purchase  agreements. 

(18)  Administrative  cost 
reimbursement  to  State  or  regional 
offices  of  governmental  or  voluntary 
organizations. 

(18)  Lobbying  efforts. 

(19)  Expenditures  made  prior  to 
haginning  of  jurisdiction's  program. 

(20)  Expenditures  made  after  end  of 
jurisdiction's  program. 

(21)  Gas  or  repairs  for  client-owned 
transportation. 

(22)  Repairs  to  LROowned  vehicles. 

(23)  Prescription  medication  or 
medical  supplies. 

(24)  Qothing  (except  underwear/ 
diapers  for  clients  of  mass  shelters,  if 
necessary). 

(25)  Payments  for  expenses  not 
incurred  (i.e.,  where  no  goods  or 
services  have  been  provided  during  new 
program  period). 

(26)  Emergency  assistance  for  natural 
disaster  victims. 

(i)  Supplies  bought  for  and  in 
anticipation  of  a  natural  disaster. 

(27)  Telephone  costs,  except  as 
administrative  allowance  and  limited  to 
the  total  allowance  (2  percent). 

(28)  Salaries,  except  as  administrative 
allowance  and  limited  to  the  total 
alloMrance  (2  percent). 

(29)  Office  equipment,  except  as 
administrative  allowance  and  limited  to 
the  total  allowance  (2  percent). 

(30)  LRO  may  not  operate  as  a  vendor 
for  itself  or  other  LROs,  except  for 
shared  maintenance  fee  for  food  banks. 

(31)  Direct  expenses  associated  with 
new  or  expanded  services  or  to  prevent 
closing. 

(32)  Increased  utility  costs  due  to 
expansion  of  service. 

(33)  Enciunbrance  of  funds  for  shelter, 
emergency  repairs,  utilities,  that  is, 
payments  for  goods  or  services  that  are 
purchased  and  are  to  be  delivered  at  a 
later  date.  Also,  withholding  assistance 
in  anticipation  of  a  future  need  (e.g., 
holiday  events,  specie!  programs). 

(34)  Supplementing  foster  care  costs, 
where  an  LRO  has  already  received 
payment  for  basic  boarding  of  a  client. 
Comprehensive  foster  care  costs  beyond 
food  and  shelter  are  not  allowed. 

(35)  ^4o  fee  for  service  may  be  charged 
to  individuals  or  families  in  order  to 
receive  service. 

(c)  Administrative  allowance. 

(1)  There  is  an  administrative 
allowance  limitation  of  two  percent 
(2%)  of  total  funds  received  by  the  Local 


Board,  excluding  any  interest  earned. 
This  allowance  is  a  part  of  the  total 
award,  not  in  addition  to  the  award.  The 
local  administrative  allowance  is 
intended  for  use  by  LROs  or  Local 
Boards  and  not  for  reimbursement  of  the 
program  or  administrative  costs  that  a 
recipient's  parent  organization  (its  State 
or  regional  offices)  might  incur  as  a 
result  of  this  additional  funding. 

(2)  The  Local  Board  may  elect  to  use, 
for  its  own  administrative  costs,  all  or 
any  portion  of  the  2  percent  allowance. 
The  decision  on  distribution  of  the 
allowance  among  LROs  rests  with  the 
Local  Board.  No  LRO  may  receive  an 
allowance  greater  than  2  percent  of  that 
LRO's  award  amount  unless  the  LRO  is 
providing  the  administrative  support  for 
the  Local  Board  and  it  is  approved  by 
the  National  Board. 

(3)  The  SSA  Committee,  when  in 
operation,  may  utilize  a  maximum  of 
one-half  of  one  percent  (0.5%)  for  its 
administrative  costs  in  allocating  the 
SSA  grant.  As  with  Local  Board  awards, 
this  administrative  allowance  is  part  of 
the  total  award,  not  in  addition  to  the 
award. 

(4)  Any  of  the  administrative 
allowance  not  used  must  be  put  back 
into  program  funds  for  additional 
services.  Note:  The  administrative 
allowance  may  only  be  allocated  in 
whole-dollar  amounts. 

Required  Documentation:  None  with 
the  final  report;  LROs  receiving  funds 
for  administration  must  retain 
documentation  that  the  funds  were 
spent  on  the  direct  administration  of 
EFSP. 

6.6    Required  Documentation 

(a)  Docujne/itotio/i. 

LRO  Documentation  of  EFSP 
expenditures  requires  copies  of 
canceled  checks  (both  sides)  and 
itemized  vendor  invoices.  An  acceptable 
invoice  has  the  following 
characteristics: 

(1)  It  must  be  vendor  originated; 

(2)  It  must  have  name  of  vendor 

(3)  It  must  have  name  of  purchaser; 

(4)  It  must  have  date  of  purchase; 

(5)  It  must  be  itemized;  and, 

(6)  It  must  have  total  cost  of  piut:hase. 
Documentation  may  also  include:  per 

diem  schedule,  per  meal  allowance 
schedule,  and  inileage  logs. 

All  LROs  will  be  required  to 
periodically  submit  documentation  to 
the  National  Board  to  ensure  continued 
program  compliance.  Any  LRO 
receiving  over  $100,000  in  Federal 
funds  must  comply  with  OMB  Circular 
A-133. 

(b)  Reports. 

In  addition  to  the  aforementioned 
documentation,  reports  to  the  Local 


Board  must  be  submitted  by  their  due 
date.  Interim  report/second  and  third 
check  request  forms  will  be  enclosed  in 
the  LROs'  first  check  package.  When  the 
LRO  is  ready  to  request  its  second/third 
check  it  must  complete  and  sign  the 
interim  report  and  forward  it  to  the 
Local  Board  for  its  review  and  approval. 
The  reverse  side  (second/third  check 
request)  should  be  completed  by  the 
Local  Board  chair  and  mailed  to  the 
National  Board.  LROs  must  complete  all 
portions  of  the  final  report  form,  return 
two  copies  to  the  Local  Board,  including 
one  copy  of  documentation  if  requested, 
and  retain  a  copy  for  their  records. 

The  LRO  must  work  with  the  Local 
Board  to  qmckly  clear  up  any  problems 
related  to  compliance  exception(8)  at  the 
end  of  the  program. 

7.0    Local  Appeals  Process 

(a)  Fairness  and  openness.  An  appeals 
process  is  a  statement  to  eligible 
agencies  and  to  the  community  at  large 
that  the  Local  Board  is  interested  in 
fairness  and  openness. 

A  good  appeals  process  begins  with 
prevention.  If  the  Local  Board  includes 
both  representatives  of  affiliates  of  the 
National  Board  and  representatives  of 
other  groups  involved  with  assisting 
hungry  and  homeless  people,  it  is  less 
likely  to  experience  an  appeal. 
Similarly,  if  the  Local  Board's  decision- 
making process  is  open,  thorough,  and 
even-handed,  appeals  are  less  likely. 

It  is  the  responsibility  of  the  Local 
Board  to  establish  a  written  appeals 
process.  That  process  may  be  simple  or 
elaborate,  depending  on  the  needs  of  the 
community. 

(b)  Appeals  guidelines.  The  appeal 
process  should  meet  the  following 
guidelines: 

(1)  It  should  be  available  to  agencies 
and  to  the  public  upon  request; 

(2)  It  should  be  timely,  without  undue 

delay; 

(3)  It  should  include  the  basis  for 
appeal  (e.g..  Provision  of  information 
not  previously  available  to  the  group 
making  the  appeal  or  to  the  Local  Board; 
correction  of  erroneous  information; 
violation  of  Federal  or  National  Board 
guidelines;  or  allegation  of  bias,  fraud, 
or  misuse  of  Federal  funds  on  the  part 
of  the  Local  Board  may  be  cause  fur 
appeal); 

(4)  The  decision  should  be 
communicated  to  the  organization 
making  the  appeal  in  a  timely  manner. 
In  the  case  of  an  appeal  on  the  basis  of 
fraud  or  other  abuse  of  Federal  funds, 
the  agency  making  the  appeal  must  be 
informed  of  the  right  of  referral  to  the 
National  Board; 

(c)  Primary  decision  maker.  Except  for 
cost  and  LRO  eligibility,  the  Local  Board 
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is  the  primary  decision  maker.  Only 
when  there  is  significant  question  of 
misapplication  of  guidelines,  fraud,  or 
other  abuse  on  the  part  of  the  Local 
Board  will  the  National  Board  consider 
action. 

(d)  Common  appeals  practices.  The 
National  Board  does  not  mandate  any 
particular  appeals  process.  However, 
some  Local  Boards  have  developed 
processes  which  work  well  for  tiiem  and 
may  offer  some  help  to  other 
communities.  Common  practices 
include  the  following: 

(1)  Set  a  time  period  of  not  more  than 
30  days  for  agencies  or  organizations  to 
appeal  a  funding  decision; 

(2)  Require  written  notice  of  appeal, 
signed  by  the  Chief  Volunteer  Officer  of 
the  organization  making  the  appeal; 

(3)  The  first  level  of  appeal  is  usually 
to  the  Local  Board,  or  to  an  executive 
committee  of  the  board; 

(e)  Appeals  boards;  delegations.  Some 
boards  appoint  one  or  more  members  to 
act  as  a  liaison  with  the  organization 
making  the  appeal: 

(1)  In  the  case  of  an  appeal  for  the 
purpose  of  providing  previously 
unavailable  information  or  correction  of 
erroneous  information,  the  process 
usually  ends  with  prompt  notification  of 
decision  (within  ten  working  days  of 
appeal). 

(2)  In  the  case  of  appeals  for  the 
purpose  of  contesting  alleged  prejudice, 
violation  of  law  or  National  Board 
guidelines,  fraud,  or  misuse  of  Federal 
funds,  some  boards  have  allowed 
appeals  to  a  group  other  than  the  board 
itself.  This  practice  is  not  mandated  but 
is  permitted  by  the  National  Board. 
Such  groups  may  simply  be  composed 
of  different  individuals  representing  the 
same  organizations  that  make  up  the 


Local  Board.  They  may  also  include  an 
entirely  different  group  of  persons  who 
have  knowledge  of  the  program  and  are 
deemed  by  the  board  to  be  both 
responsible  and  unbiased,  and  to  hold 
the  trust  of  the  community  at  large. 

(3)  If  the  board  chooses  to  delegate 
authority  to  any  third  party  in  an 
appeals  process,  the  power  and 
authority  of  that  body  should  be  clear. 
Is  it  simply  advisory  to  the  Local  Board? 
Will  the  board  abide  by  the  decisions  of 
this  body  as  long  as  they  are  consistent 
with  the  law  and  the  National  Board 
guidelines? 

(4)  The  disposition  of  appeals  is  often 
communicated  by  telephone  to  the  chief 
professional  and  volunteer  officers  of 
the  organization  appealing  immediately 
after  a  decision  is  made.  In  such  cases, 

a  written  communication  is  sent  as  soon 
as  possible  confirming  the  action  taken. 
The  written  communication  is,  of 
course,  the  official  notification. 

(f)  National  Board  role.  It  is  important 
to  reaffirm  that  no  single  appeals 
process  is  mandated  or  advised  by  the 
National  Board. 

8.0    Allocations  Formula 

(a)  Designation  of  Target  Areas. 

Local  jurisdictions  will  be  selected  to 
receive  funds  fiom  the  National  Board 
based  on  average  unemployment 
statistics  from  the  U.S.  Department  of 
Labor  for  the  most  current  12-month 
period  (August  1, 1995-July  31, 1996) 
available.  Also  used  are  poverty 
statistics  from  the  1990  Census.  The 
Board  adopted  this  combined  approach 
in  order  to  target  funds  for  high-need 
areas  more  effectively.  Funds  designated 
for  a  particular  jurisdiction  must  be 
used  to  provide  services  within  that 
jurisdiction. 


The  National  Board  based  its 
determination  of  high-need  jurisdictions 
on  four  factors: 

(1)  Most  current  twelve-month 
national  unemployment  rates; 

(2)  Total  number  of  unemployed 
within  a  civil  jurisdiction; 

(3)  Total  number  of  individuals  below 
the  poverty  level  within  a  civil 
jurisdiction;  and.  (4)  The  total 
population  of  the  civil  jurisdiction. 

In  addition  to  unemployment,  poverty 
was  used  to  qualify  a  jurisdiction  for 
receipt  of  an  award. 

(b)  Fiscal  Year  1997  Formula. 

Jurisdictions  were  selected  under 
Phase  XV  (PL  104-204)  according  to  the 
following  criteria: 

(1)  Jurisdictions,  including  balance  of 
counties,  with  18,000+  unemployed  and 
a  4.5%  rate  of  imemployment. 

(2)  Jurisdictions,  including  btdance  of 
counties,  with  400  to  17,999 
unemployed  and  a  6.8%  rate  of 
unemployment 

(3)  Jurisdictions,  including  balance  of 
counties,  with  400  or  more  unemployed 
and  an  11.7%  rate  of  poverty. 

Jurisdictions  with  a  miniTnnm  of  400 

unemployed  may  qualify  for  an  award 
based  upon  their  rate  of  unemployment 
or  their  rate  of  poverty.  Once  a 
jurisdiction's  eligibility  is  established, 
the  National  Board  will  determine  its 
fund  distribution  based  on  a  ratio 
calculated  as  follows:  the  average 
number  of  unemployed  within  an 
eligible  area  divided  by  the  average 
nimiber  of  unemployed  covered  by  the 
national  program  equals  the  area's 
portion  of  the  award  (less  National 
Board  administrative  costs,  and  less  that 
portion  of  program  funds  required  to 
fulfill  designated  awards). 


Area's  avg.  no.  unemployed  ^  Area's  percent  of  the  award  (less  National  Board's 

Avg.  no.  unemployed  in  all  eligible  areas  adrainistrauve  costs  and  designated  awards) 


Puerto  Rico  and  U.S.  territories  will 
receive  a  designated  percentage  of  the 
total  award  based  on  the  decision  of  the 
National  Board. 

9.0    Amendments  to  Plan 

The  National  Board  reserves  the  right 
to  amend  this  Plan  at  any  time. 


Dated:  March  26, 1997. 

KayCGoss, 

Associate  Director,  Preparedness,  Training 
and  Exercise  Directorate. 

The  following  is  a  list  of  Phase  XV 
(fiscal  year  1997)  allocations.  These 


jurisdictions  were  notified  in  October, 
1996,  regarding  this  award. 


State  or  territory 


Alabama 


Jurisdiction 

Autauga  County 

Baldwin  County 

Bartxjur  County 

Bibb  County  

Blount  County 

Bullock  County 

Butler  County 


FY  97  award 


$14,048 
45,084 
16.256 
8.271 
12,199 
10,293 
11.597 
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State  or  territory 


Alaska 


American  Samoa 
Arizona 


Jurisdiction 


Calhoun  County 

Chamt>ers  County 

Cherokee  County 

Chilton  County  

Ctwctaw  County  

Clarke  County 

Cleburne  County 

Coffee  County 

Colbert  County 

Conecuh  County 

Covington  Courity 

Crenstiaw  County 

Cullman  County  

Dale  County 

Dallas  County  

De  Kalb  County  

Elrrxxe  County 

Escambia  County  

Etowah  County  ^. 

Fayette  County  

Franklin  County  ^.... 

Geneva  County 

Greer>e  County  

Hale  County . 

Henry  County 

Houston  County 

Jackson  County  

Jefferson  County  

Lamar  County 

Lauderdale  County 

Lawrence  County 

Lee  County  

Limestone  County 

Lowndes  County 

Macon  County  

Marengo  County  

Marion  County  „ „ 

Marshall  County 

Mobtle  County 

Monroe  County  

Montgomery  County  

Morgan  County „ 

Perry  County 

Pickens  County 

Pike  County  

Randolph  c3ounty 

Russell  County  _ 

SL  Ctair  County  

State  Set-Askle  Committee,  AL 

Sumter  County 

TaHadega  County  

Tallapoosa  Courity „ 

Tuscakx)sa  County 

Walker  County  

Washington  County  

Wikxjx  County 

Winston  County 

Bethel  Census  Area  

Fairbanks  Horth  Star  Boro  

Kenai  Peninsula  Borough 

Ketchikan  Gateway  Borough  . 

Kodiak  Island  Borough  

Matanuska-Susitna  Census 

Home  Census  Area  

State  Set-Asxle  Committee,  AK 
Vaktez-Cordova  Census  Area  ... 
Wrangell-Petersburg  Census  .... 

American  Samoa 

Apache  County 

Cix^iise  County  

Coconino  County  

Gila  County 

Graham  County  

La  Paz  County 
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FY  97  award 


57,871 
15.511 

8.601 
14.436 
11.425 
21,832 

6,207 
15,697 
27.638 
12.085 
20.227 

6,279 
28,943 
18.679 
38,232 
25,517 
17,417 
17,403 
42,876 

6,078 
17,962 
14,694 

7,956 

9.045 

6,996 

26,305 

34,734 

187.590 

7,755 
39.121 
17.159 
26,749 
19,223 

9,017 

9,705 
13,461 
15,640 
38,203 
176,939 
21,617 
74,443 
43.077 

9.633 
11,841 
12,658 
10,995 
20,657 
14,321 
49,696 
11.941 
39,006 
17.260 
44.453 
30.104 
11.827 

9.045 
11,726 

7,770 
44.339 
40,296 

9,017 
10,594 
38,562 

6,623 
73,759 

7,956 

5,834 
105.000 
47.077 
54.975 
63,978 
20,356 
14,005 

9.418 
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State  or  terrttory 


Arkansas 


California 


Jurisdictkxi 


FY  97  award 


Maricopa  County  

Mohave  County  

Navcqo  County 

Pima  County 

Pinal  County 

Santa  Cruz  County 

State  Set-Aside  Committee,  AZ 

Yavapai  County 

Yuma  County 

Arkansas  County 

Ashley  County  


Baxter  County 

Boone  County 

Bradley  Courity , 

Carroll  County , 

Ctiicot  County 

Clay  County 

Cleburne  County 

Columbia  County 

Conway  County  

Craighead  County 

Crawford  County 

Crittenden  Courrty 

Cross  County , 

Desha  County 

Drew  County  .: 

Faulkner  County  

Garlarxl  County  

Greene  County  

Hempstead  County 

Hot  Spring  County 

IndependerKe  Coiunty 

Jackson  County 

Jefferson  Courity  

Johnson  County 

Lawrerx^  Courrty 

Lee  County 

Little  River  County 

Logan  County 

LorK>ke  Courrty  

Miller  County 

Mississippi  County 

Ouachita  County 

Phillips  County 

Poinsett  County  

Pope  County 

Pulaski  County 

Randolph  County 

Sebastian  County  

St.  Francis  County 


State  Set-AskJe  Committee,  AR 

Unk)n  County 

Washington  County  

White  County 

Alameda  County 

Amador  County 

Butte  County 

Calaveras  County 

Colusa  County 

Contra  Costa  County , 

Del  Hone  County „., 

El  Dorado  County , 

Fresno  City/County 

Glenn  County 

HumboWt  County _., 

Imperial  County  „.. 

Inyo  County 


Kern  County 

Kings  County  

Lake  County  

Lassen  County 

Los  Angeles  City/County 
Madera  County 


623,193 
55,162 
66,085 
176.308 
36.899 
43,378 
2,237 
40,267 
251.941 
7,612 
9,390 
7,460 
9,977 
6,207 
B,41S 
7,927 
7,927 
7.211 
10.794 
6.696 
22,248 
17.073 
17.604 
7.082 
10,106 
9,332 
23.925 
23,653 
13,389 
12.658 
8,271 
14,765 
10,938 
36.626 
5,763 
7,469 
6,666 
5,791 
6,924 
12,773 
15,253 
33.616 
16.772 
15,582 
8,902 
17,532 
97.020 
12,701 
37,028 
16,973 
72,476 
19,410 
27,796 
24,685 
313.^5 
14.091 
112,474 
20.628 
24.613 
355,397 
16.657 
71.160 
738.390 
25.603 
69.009 
255,582 
9,232 
533,483 
87,574 
40.239 
18,492 
5,099.383 
107,184 
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State  or  territory 


Cotorado 


Connecticut 


Oeiaware 

DC 

Fhxida  ... 


Jurisdiction 


Mariposa  County  

Mendocino  County 

Merced  Courrty  

Modoc  County  — ^ 

Mono  County  

Monterey  County  

Napa  County 

Nevada  County 

OaWand  City  „ 

Orange  County 

Ptacer  County 

Plumas  County  

Riverside  County  

Sacramento  County  .. . . .. 

San  Benito  County  — 

San  Bernardino  County 

San  Diego  County  

San  Francisco  City/County 

San  Joaquin  County  

San  Luis  Obispo  County  

San  Mateo  County 

Santa  Bart>ara  Ccxinty 

Santa  Clara  County 

Santa  Cniz  County 

Shasta  County . 

Siskiyou  County 

Soiano  County 

Stanislaus  County 

State  Set-Aside  Committee,  CA  . 

Sutler  County „ 

Tehanrta  County 

Trinity  County  

Tulare  County _ 

Tuolumne  County  

Ventura  County 

Yolo  County  

Yuba  County 

Adams  County 

Alamosa  County  

Boulder  County _ 

Delta  County 

Denver  City/County  

Fremont  County 

Gunnison  County 

La  Plata  County 

Lanmer  County  

Las  Animas  County 

Mesa  County  

Montezuma  County  _ 

Montrose  County  

Morgan  County 

Otero  County  

Pueblo  County 

Rto  GrarxJe  County 

State  Set-Astde  Committee.  CO 

WekJ  County  

Fairfield  Census/Bndgeport 

Fairtield  Census/Danbury 
Fairfield  Census/Norwalk  . 

FatrfieU  Census/Stamford 

•Hartford  Census  County 

New  Haven  Census  County  

New  Lorxlon  Census  County  .... 
State  Set-Aside  Committee,  CT 

Kent  County 

New  Castle  County 

State  Set-Aside  Committee,  DE 

District  of  Columt>ia  

Alactiua  County  

Baker  County 

Bay  County  

Brevard  County 


Citrus  County 


jnty 


FY  97  award 


10.121 

53.470 

203,660 

7,612 

10.178 

301,913 

49.800 

42,790 

222.338 

903.216 

87,746 

18.249 

788.420 

509,400 

43,507 

768,967 

1,062.336 

318,570 

415.032 

87,932 

205,323 

170,918 

520.653 

175,305 

109.979 

38,461 

197,926 

418,515 

112,201 

82,212 

37.128 

10.780 

384,842 

30,921 

402,273 

83,488 

43,694 

96.662 

6,881 

89.709 

8,988 

188,106 

11,525 

6.680 

15.597 

69,268 

6,809 

41.644 

10.508 

13.919 

6,838 

6,709 

48,840 

6.967 

257.306 

52,266 

133.954 

40,769 

49,505 

66,978 

359.985 

336,131 

98,411 

132.096 

46.733 

158.934 

20.902 

347,112 

41,543 

6,652 

60,724 

179,018 

578,238 

32,412 


State  or  territory 


Georgia 


Jurisdiction 


Columbia  County 

Dade  County 

De  Soto  County 

Duval  County  

Escambia  County  

Gadsden  County 

Gulf  County !Z!!!". 

Hardee  County  .^. 

Hendry  County 

Highlands  County  

Hillsborough  County 

Holmes  County 

Indian  River  County 

Jackson  County 

Lee  County 

Leon  Courrty  , 

Levy  County 

Manatee  County  

Marion  County  

Martin  County  

Miami  City 

Nassau  County 

Okeechobee  County ..„•. 

Orange  County  : 

Osceola  County 

Palm  Beach  County „ 

Pinellas  County 

Polk  County  

Putnam  County 

Santa  Rosa  County 

Sarasota  County ; 

Seminole  County  

St  Lucie  County 

State  Set-Aside  Committee,  Fl 

Sumter  County ; .... .„ ... ... 

Suwannee  County  ...„ 

Taylor  County  ; 

Volusia  County  

Wakulla  County  

Walton  County 

Washington  County 

Appling  County  

Atlanta  &  Coll  Pk/  Clayton,  Dekalb,  Fulton  Cos. 

Bakjwin  County , 

Barrow  County 

Ben  Hill  County 

Brantley  County 

BuHoch  County  

Burke  County 

Butts  County '. 

Carroll  County 

Catoosa  County „.. 

Chatham  County 

Chattooga  Courrty 

Clarke  County 

Cobb  County 

Coffee  County 

Cok)uitt  County  

Crisp  County 

Decatur  County 

Dodge  County 

Dougherty  County 

Effingham  County 

Elbert  County 

Emanuel  County 

Fannin  County 

Ftoyd  County  „ , 

Franklin  County  „ 

Gilmer  County _ 

Glynn  County 

Grady  County  

Hancock  County 

Haralson  County 

Harris  County 


FY  97  award 


16,829 
824.000 
9,705 
196,521 
77,310 
12,371 
5,834 
21,617 
34,892 
34,404 
300,580 
7.454 
57,556 
14.235 
102,367 
51,277 
8,615 
58,444 
66.329 
49,299 
275.651 
15,396 
23,782 
255,395 
44,496 
462,309 
250.321 
197.797 
22,062 
27,796 
63,648 
107.485 
133,360 
214,011 
9,848 
8,830 
10,579 
113,133 
6,408 
10,078 
8,357 
9,404 
558,856 
10,694 
13,360 
6,838 
5.820 
11.568 
18,908 
7.239 
33,186 
15,324 
75,604 
7,999 
21,918 
144,283 
14.077 
10,479 
9.361 
10.708 
9,676 
41,414 
8,873 
11,597 
12,113 
7,927 
34.103 
7,913 
7,325 
15.654 
6.178 
6,250 
12.486 
6,006 
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State  or  territory 


IKrms 


Guam 
Hawaii 

Idaho  . 


Jurisdiction 


Hart  County 

Houston  County 

Jackson  County  

Jefferson  County  „ 

Johnson  County 

Laurens  County  

Lee  County  ...». _ 

Uberty  County  _ 

Lowndes  County 

Macon  County  

Macon/Bit>b,Jones  Counties 

Madison  County 

Mc  Duffie  County „ 

Meriwether  County  

Mitcheil  County 

Monroe  County — 

Muskogee  County 

Newton  County  

Peach  County 

Pickens  County — 

Pierce  County 

Pofc  County  

Richmorxl  County  _ 

Screven  County 

SpaWing  County 

State  Set-Askle  Committee,  GA  . 

Stephens  County  

Sumter  County ~..., 

Teitair  County  

Terrell  County 

Ttiomas  County  

Tift  County 


Toombs  County  — 

Troup  County 

Upson  County 

Walker  County  ._ 

Walton  County 

Ware  County — 

Washington  County 

Wayne  County  

Worth  County „ 

Guam 


Hawaii  County  

Honolulu  City/County 

Kauai  County 

Maui  County  „ 

Banrxx^k  County  

Benewah  County  

Bingham  County  

Bonner  County 

Canyon  County 

Cassia  County 

Cleanvater  County 

Elmore  County 

Gem  County  

Maho  County  

Jefferson  County  

Kootenai  County 

Latah  County  

Minidoka  County 

Hez  Perce  County  

Payette  County 

StH)shone  County 

State  Set-Askle  Committee, 

Twin  Falls  County 

Adams  County 

Bond  County 

Carroll  County 

Cass  County 

Champaign  County 

Chicago  City  

Christian  County 

Clark  County 

Clay  County 


ID 


FY  97  award 


1 


10,364 

26.491 

14,350 

14.450 

7.182 

19.352 

5.849 

17,432 

20.700 

8,658 

60.480 

6,981 

9,605 

8.400 

8.458 

7.813 

67,017 

15,195 

11,239 

5,920 

6.150 

21,617 

84,434 

9.031 

19.654 

311.970 

11.784 

11,325 

8.228 

8,658 

10.952 

15,783 

12.572 

19.152 

10.436 

24,829 

14,536 

12,586 

8.744 

10.364 

8,443 

100.000 

90.713 

292.681 

46,489 

67,476 

27,968 

6,279 

16,442 

19,854 

44.410 

8,587 

7.082 

7.512 

6.422 

10.364 

6.795 

53,657 

6.981 

10.436 

12,085 

9.691 

9,361 

80,239 

20,858 

23.911 

6.967 

8.716 

5,978 

40,296 

,254.098 

18.449 

6.293 

5.978 


State  or  territory 


Indiana 


Jurisdictnn 


Coles  County 

Cook  County ;.. 

Crawford  County 

DeKalb  County 

Edgar  County 

Fayette  County 

FranMin  County  ." 

Fulton  County  

Greene  Courtty  

Grundy  County „..„ 

Hancock  County  

Jackson  County „ 

Jefferson  County  

Johnson  County 

Kane  County 

Kankakee  County  

Knox  County 

La  Salle  County „.... 

Lake  County  _ 

Lawrence  County „ 

Macon  County  

Macoupin  County „ 

Madison  County 

Marion  County  

Mason  County  

Massac  County _ 

Mc  Donough  County 

McLean  County  

Montgomery  County  

Peoria  County 

Perry  County 

Pike  County  

Randolph  County 

RichlarKl  County  

Rock  Island  County  , 

SaHne  County  , 

Sangamon  County , 

St.  Clair  County  , , 

State  Set-Aside  Committee,  IL , 

Stephenson  County 

Tazewell  County , 

Unk>n  County ! 

Vermilion  County  „ 

Wabash  County 

Warren  County  

Wayne  County 

White  County 

Will  County  ^ 

Williamson  County 

Winnet>ago  County 

Clay  County „ 

Crawford  County 

Daviess  County  

Delaware  County 

Elkhart  County 

Fayette  County 

Ftoyd  County  

Gary  City 

Grant  County  _ 

Greene  County  

Henry  County 

Howard  County 

Jennings  County 

Knox  County 

La  Porte  Cciunty  

Lake  County  

Lawrence  Courrty 

Madison  County 

Marion  County  

Monroe  County 

Orange  County 

Owen  County 

Parke  County _ , 

Perry  County , 


FY  97  award 


17,217 

837,016 

10.680 

27.323 

6.981 

8.587 

27.093 

18.464 

6,264 

17.518 

7,426 

22,449 

19.453 

5,978 

136,815 

44,654 

21,603 

62,387 

170,631 

10,393 

66.028 

21.216 

103.729 

24,470 

9,490 

6,006 

6.695 

35,981 

16.772 

78,356 

14,192 

7,067 

18,879 

6,494 

50.216 

15.912 

63,433 

99,185 

304,394 

18.091 

54,488 

10,149 

46.245 

5.963 

6.594 

7.483 

7,784 

154.261 

34,017 

93,623 

12.300 

6,809 

8,873 

45,457 

56,552 

14,722 

21,488 

86.885 

34,146 

19,510 

19,252 

25,373 

6,551 

14.608 

44.267 

122.752 

25.789 

48.195 

263.222 

26.262 

13.633 

7.354 

6.150 

10.250 
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■fc>     a      *,-^^ 


Slate  or  territory 


Kansas 


Kentucky 


Jurisdiction 


Plia  County  

Randoipti  County 

Scott  County _ 

St.  Joseph  County  ...„ 

Starke  County 

State  Set-Aside  Conunittee,  IN 

Sullivan  County — 

Tippecarwe  County  

VarKtertXirgh  County  

Vermillkxi  County  . .~ 

Vigo  County  

WasMngton  County  

Wayne  County 

Blackhawk  County 

Buchanan  County — 

Clayton  County .~. 

Clinton  County  ;.... 

Delaware  County 

Des  Mones  County . 

Fayette  County  ...... 

Ftoyd  County  

Jackson  County 

Johnson  County ~. 

Lee  County  — 

Polk  County  

Pottawattamie  County  

Scott  County  

State  Set-Aside  Committee,  lA 

Story  County 

Wapelto  County  

Webster  County 

Winneshiek  County 

Woodbury  County 

APen  County 

Atchison  County  

Barton  County 

Ctwrokee  County .... 

Crawford  County 

Douglas  County 

Ellis  County ...... 

Ford  County 

Franklin  County  

Geary  County  _ 

Labette  County  

Lyon  County 


Riley 


ManhattarVPottawatamie. 
Montgomery  County 

Reno  County 

Saline  County  

Sedgwkrk  County 

Seward  County 

Shawnee  County  

State  Set-Aside  Committee,  KS 

Wyandotte  County 

Adair  County 

Barren  County  

Bell  County  

Boyd  County 

Boyle  County  

Breathitt  County » 

Breckinndge  County  

Butler  County 

CaUweH  County 

Calloway  Couity 

Carter  County  

Christian  County 

Clark  County 

Clay  County  

Daviess  County 

Ellwtt  County  

Fayette  County  

Ftoyd  County  

Franklin  County  — 

Grant  County  ~. 


FY  97  award 


6,307 
13,260 
8,443 
82.614 
10,235 
346,238 
12,988 
29,072 
59,649 
9,691 
50,359 
12,601 
29,373 
40,669 
6,953 
8.802 
18,593 
7.139 
14,450 
6,594 
6.193 
8.988 
25,158 
15,023 
74.701 
20.112 
41,414 
190,329 
17.360 
13.002 
10,551 
7.813 
26.850 
6.178 
8.343 
8,716 
10.178 
12.601 
32.713 
6.623 
7,698 
9,132 
8.644 
8.558 
11,626 
21,130 
16.170 
17,561 
16,256 
134,335 
6,508 
55,162 
144.256 
81.667 
8,701 
15,812 
10,751 
23.051 
8,357 
7,856 
7.110 
5.748 
8,085 
9,891 
19,768 
16,915 
8,845 
8.816 
38,863 
6,049 
46,675 
22,033 
11,511 
6,561 


State  or  territory 


Louisiana 


Jurisdk^tton 


Graves  County , 

Grayson  County 

Green  County  , 

Greenup  County  

Hardin  County , 

Harlan  County 

Hart  County  

Henderson  County 

Hopkins  County  _... 

Jefferson  Courity  

Jessamine  County „ 

Johnson  County „ 

Kenton  County 

Knott  County 

Knox  County 

Laurel  County  „ 

Lawrence  County 

Letcher  County  ..„ _ 

Lewis  County _ 

Lincoln  County 

Logan  County 

Madison  County 

Magoffin  County  „ 

Marion  County  ..„ 

Marshall  County _ 

Martin  County  

Mason  County 

McCreary  County 

McCracken  County 

Meade  County 

Montgomery  County , 

f4organ  County 

Muhlenljerg  County 

Nelson  County 

Ohio  County , 

Perry  County 

Pike  County  > 

Powell  County 

Pulaski  County 

Rockcastle  County 

Rowan  County 

Russell  County  

Scott  County _ „ 

Shelby  County 

Simpson  County  

State  Set-Askle  Committee,  KY 

Taytor  County  

Unton  County 

Warren  County  

Wayne  County 

Webster  County 

Whitley  County 

Acadia  Parish  ., 

Allen  Parish  

Ascension  Parish 

Assumption  Parish 

Avoyelles  Parish 

Beauregard  Parish 

Bienville  Parish 

Calcasieu  Parish 

Caldwell  Parish 

Catahoula  Parish 

Claitx>me  Parish 

Concordia  Parish 

De  Soto  Parish 

East  Baton  Rouge  Parish 

East  Carroll  Parish  

East  Feliciana  Parish 

Evangeline  Parish 

Franklin  Parish 

Grant  Parish  

Iberia  Parish  

Iben^ille  Parish 

Jefferson  Davis  Parish  


FY  97  award 


17.403 
10,579 
6.365 
15.711 
27.151 
21.904 
7,368 
22,047 
20.829 
225,191 
6.350 
13.088 
44.410 
9,002 
10,751 
18.736 
9.648 
13,303 
8,787 
6,953 
8,859 
18,378 
10.121 
8.830 
10,680 
6,508 
6.350 
9.103 
19.094 
6.910 
9.533 
7.010 
14.694 
18.492 
12.586 
17.288 
35.709 
6.494 
19.496 
5,877 
7.913 
10.536 
5.892 
6.336 
6,150 
116,982 
8,271 
6.193 
34,247 
7.626 
6.264 
13,977 
26.477 
10.794 
28.885 
10,192 
19.840 
13.332 
8.687 
72.235 
6.322 
8.013 
7.655 
13.805 
14.565 
150.892 
7.970 
8,157 
11.984 
13.547 
9.189 
27.810 
17.145 
12,515 


15502 


Federal  Register  /  Vol.  62,  No.  62  /  Tuesday,  April  1,  1997  /  Notices 


State  or  territory 


Maine 


Maryland 


Massachusetts 


Jurisdiction 


Jefferson  Parish 

Lafayette  Parish 

Lafourche  Parish  

Lincoln  Pansh 

Livingston  Parish  

Madison  Parish 

Morehouse  Parish  

Natchitoches  Parish 

New  Orieans  City/Orleans 

Ouachita  Parish  

Plaquemines  Parish 

Potnte  Coupee  Parish  

Rapides  Parish  

Red  River  Parish  

Richland  Parish  

Sabine  Parish  

Shreveport/Bossier,  Caddo  

St  Bernard  Parish  

St  Chartes  Parish  

St  James  Parish  

St  John  Baptist  Parish 

St  Landry  Parish 

St  Martin  Parish 

St  Mary  Parish 

St  Tammany  Parish 

State  Set-Aside  Committee,  LA 

Tangipahoa  Parish  

Terrebonne  Parish 

Union  Parish  

Vermilion  Parish  

Vernon  Parish 

Washington  Parish  

Webster  Parish „ 

West  Baton  Rouge  Parish _ 

West  Carroll  Parish  

Winn  Parish  

Androscoggin  County  

Aroostook  County 

Cumtwrland  County 

Franklin  County  

Kennebec  County 

Knox  County  

Oxford  County  

Penobscot  County  

Piscataquis  County 

Somerset  County 

State  Set-Aside  Committee.  ME 

WaWo  County 

Washington  County 

AHegany  County  

Anne  Arundel  Courrty  

Baltimore  City  

Baltimore  County 

Caroline  County 

Cecil  County  

Dorchester  County 

Garrett  County 

Kent  County 

Prince  Georges  County 

Somerset  County 

State  Set-Aside  Committee,  MD 

Washington  County  

Worcester  County 

Bamstatjle  County 

Berkshire  County 

Bristol  County  

Essex  County  

Franklin  County  

Hampden  County 

Middlesex  County ^.. 

Plymouth  County  

State  Set-Aside  Committee,  MA 

Suffolk  County  

Worcester  County „. 


FY  97  award 
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174,688 

61,225 

24,986 

8,501 

41,357 

10,465 

17,948 

19,467 

222,467 

56,925 

8,544 

11.784 

53,728 

6,479 

12,529 

8,902 

154.246 

31.136 

19,037 

13,117 

21,918 

36,411 

19,912 

27,710 

55,463 

12,279 

53,857 

32,756 

9,820 

19,209 

16.643 

20.370 

26.377 

9,390 

11,425 

6,738 

48,209 

52,538 

63,490 

14,120 

52,538 

11,497 

25,416 

62,014 

9,605 

31,781 

45,056 

17,718 

22.979 

41,801 

143,739 

378,319 

295,591 

13,260 

49,026 

24,126 

20,399 

11,898 

304,078 

16,930 

272,531 

56,911 

33,043 

98,569 

53,972 

306,386 

257,058 

23,854 

182,472 

440,821 

192,679 

121,678 

256,012 

262,047 


State  or  territory 


Michigan 


Minriesota 


JurisdKtion 


Akx)na  County  

Alpena  County 

Antrim  County 

Arenac  Couhty 

Bay  County 

Benzie  County  

Berrien  County „. 

Branch  County „ 

Caihoun  Courity 

Cass  County 

Charlevoix  County 

Cheboygan  County 

Chippewa  County 

Clare  County 

Crawford  County 

Delta  County 

Detroit  City 

Emmet  Courrty 

Geriesee  Courrty 

Gladwin  County 

Gogebic  County 

Gratiot  County  

Hillsdale  County , 

HollarxVAIIegan.  Ottawa  Cos 

Houghton  County 

Huron  County  

Iosco  County 

Iron  County 

Isabella  County 

Jackson  Counfy 

Kalamazoo  County 

Kalkaska  County 

Kent  County 

Lansing/Eaton,  Ingham  Counities 

Mackinac  County 

Manistee  County 

Marquette  Courity ..... 

Mason  County  .; .. 

Mecosta  County 

Menominee  County  

Missaukee  County 

Montcalm  County 

Montmorerx:y  County  

Muskegon  County 

Newaygo  County  

Oakland  County 

Oceana  County , 

Ogemaw  Courity 

Ontonagon  County  

Osceola  County 

Presque  Isle  County „ 

Roscommon  County 

Saginaw  County  

Sanilac  County  

Schooteraft  County  

St.  Clair  County  

State  Set-Askle  Committee,  Ml  .... 

Tuscola  County 

Van  Buren  County 

Washtenaw  County  

Wayne  County .- 

Wexford  County 

Aitkin  County  

Becker  County 

Beltrami  County 

Blue  Earth  County 

Cartton  County 

Cass  County 

Clay  County 

Clean*«ter  County , 

Cottonwood  County , 

Crow  Wing  County  

Douglas  County 

FaritMult  County  


FY  97  award 


6,393 
20,657 

9,777 

8,858 
41,988 

7,596 
64,222 
14,364 
47.636 
18,808 
13,260 
19,611 
21,660 
13,776 

5,791 

513,486 
22,220 
185,354 
10,135 
13,317 
18,034 
14,751 
81,581 
16,686 
17,747 
13,647 
6,824 
16,973 
53,112 
59,190 
8,271 
160,353 
104,489 
11,167 
15,955 
32.125 
18.163 
12357 
11,669 
6,580 
24,570 
6,465 
70,128 
27,050 
304,035 
19,826 
11,611 
8,142 
10,880 
12,887 
10,923 
76,421 
20,958 
7,024 
60,165 
288.492 
27,524 
32,569 
56,280 
231,011 
18,378 
7,196 
13,661 
16,872 
14.651 
14.149 
13,289 
15.439 
7.813 
6,236 
22,263 
9,719 
5,806 
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State  or  territory 


Mississippi 


Jurisdiction 


RllrTX)re  County  

Hennepin  County 

Hubbard  County  

Itasca  County 

Kanabec  County 

Kandiyohi  County  

Kooctiictiing  County 

Lyon  County  

Marshall  County .v 

Martin  County 

Miile  Lacs  County 

Morrison  County  

Otter  Tail  County  

Pennington  County 

Pine  County — .. 

Polk  County  

Ramsey  County 

Renville  County  

StCloud/Benton,  ShertMjme 

Si  Louis  County 

State  Set-Aside  Committee.  MN 

Todd  County 

Winona  County . .. 

Adams  County 

Ateom  County 

Attala  County _. 

Bolivar  County  

Chidasaw  County 

Clarke  County 

Clay  County 

Coahoma  County 

Copiah  County 

Covington  County 

George  County  

Greene  County  

Grenada  County 

HarKock  County  

Harrison  County 

Hattiesburg/Forrest,  Lamar  Cos. 

Hinds  County 

Holmes  County . 

Humphreys  County 

Itawamba  County 

Jackson  County „ 

Jasper  County  

Jefferson  County  

Jefferson  Davis  County  

Jones  County 

Lafayette  County  

Lauderdale  County  

Lawrence  County  . 

Leake  County  

Lee  County  

Leftore  County  

Lincoln  County 

Lowndes  County 

Madison  County 

Marion  County 

Marshall  County 

Monroe  County  

Neshoba  County - 

Newton  County 

Noxutjee  Courity 

Oktibbetia  County 

Parwia  County  

Pearl  River  County 

Pike  County 

Pontotoc  County 

Prentiss  County  . .... 

Quitman  County 

Scott  County 

Sharkey  County  

Simpson  County  

State  Set-Aside  Committee,  MS 


Steams 


FY  97  award 


6.609 

248.988 

7,727 

25,044 

8,630 

10.909 

7.096 

6,738 

6,766 

7,698 

10,379 

15,955 

20,141 

6,494 

12,572 

12.529 

113.993 

5377 

71.504 

75.976 

225,887 

10.035 

14.292 

14.579 

21.374 

10.149 

23,137 

13.891 

7.196 

13,145 

18.421 

12.042 

7,927 

11,712 

6,107 

10,680 

14,134 

62.702 

29,860 

80,420 

12.615 

7.440 

9,447 

52,366 

5,978 

5,820 

10,680 

16,686 

6,852 

27,954 

5.877 

7.182 

25,531 

20,600 

10,837 

24,155 

17.303 

10.106 

1S.707 

27,982 

8,859 

8.415 

6.365 

8,372 

25.975 

12,916 

12.572 

10.264 

14,249 

7,870 

10,938 

7,827 

10,809 

53,913 


State  or  territory 


Missouri 


Montana 


Jurisdiction 


Sunfk)wer  County  

Tallahatchie  County 

Tate  County 

Tippah  County  

Tishomingo  County 

Tunica  County  

Union  County 

Warren  County  

Washington  County  

Wayne  County 

Wilkinson  County 

Winston  County  

Yalobusha  County  

Yazoo  County 

Audrain  County 

Bany  County 

Bates  County 

Boone  County  ...,. 

Buchanan  County 

Butler  County 

Camden  County 

Cape  Girardeau  County  

Crawford  County 

Douglas  County 

Dunklin  County  

Greene  County  

Henry  County 

Howell  County  

Johnson  County 

Joplin/Jasper,  Newton  Counties  . 

Kansas  City/Clay ,Jackson,Ptatte 

Laclede  County 

Lafayette  Courity  

Lawrence  Counfy , 

Lincoln  County 

Linn  County  , 

Macon  County  

Marion  County  

Miller  County 

Mississippi  County 

Morgan  County 

New  Madrid  County 

Pemiscot  County  

Pettis  County  

Phelps  County 

Pike  County  

Polk  County  

Pulaski  County 

Randolph  County 

Ripley  County  

Saline  County  

Scott  County 

St.  Francois  County 

St.  Louis  City  

St.  Louis  County  

State  Sel-Askie  Committee.  MO  . 

Ste.  Genevieve  County  , 

Stoddard  County 

Stone  County 

Taney  County  

Texas  County  

Washington  County  

Wayne  County 

Webster  County 

Wright  County 

Big  Horn  County  :. 

Cascade  County 

Flathead  County 

Gallatin  County 

Glacier  County 

Hill  County  

Lake  County  

Lewis  and  Clark  County 

Lincoln  County 


FY97a¥wird 


18,421  • 
9,461 
9.375 
9.662 
11,697 
7.340 
12,300 
21,832 
42.518 
7,698 
6,637 
7.784 
5,777 
11.482 
7,053 
10,321 
5,892 
17.890 
38.304 
16,084 
13,733 
18,865 
11,052 
8,228 
13,188 
53,642 
8,601 
14,550 
8.085 
44.711 
293,326 
14.894 
9.060 
10.565 
10,751 
8.486 
5,935 
9.877 
10.221 
6,752 
6,537 
8.429 
10,794 
14,493 
9.504 
6.494 
7,225 
10,766 
8.128 
6,279 
6,838 
15,654 
22,320 
168,051 
266,304 
175,751 
6,078 
17,690 
19.137 
30.692 
13.891 
11,683 
7.239 
7.913 
12^71 
8.028 
27,438 
41,830 
14.292 
11,611 
7.483 
11,669 
20.055 
13,819 
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Stale  or  territory 


Nebraska 


Nevada 


New  Hampshire 
New  Jersey 


New  Mexico 


New  York 


Jurisdk:tion 


Missoula  County 

Parte  County _ 

Ravalli  County  , 

Roosevett  County  

Rosebud  County 

Sanders  County 

Silver  Bow  County , 

State  Set-Aside  Committee.  MT  . 

Yellowstone  County , 

Buffalo  County , 

Douglas  County 

Lincoln  County 

Scotts  Blufl  County 

State  Set-Aside  Committee,  NE 

Carson  City _ 

Qiurctiill  County  „.. 

Clark  County 

Lyon  County  „..., 

State  Set-Aside  Committee.  NV 
State  Set-AsKJe  Committee,  NH 

Atlantic  County  

Bergen  County 

Burlington  County , 

Camden  County 

Cape  May  Cour^ 

CumbertarxJ  County  „ 

Essex  County  — 

Gkxx;ester  County .. 

Hudson  County 

Mercer  County  „.., 

Middlesex  County 

Monmouth  County  .„ 

Newartt  City  

Ocean  County 

Passaic  County 

State  Set-Aside  Committee.  NJ 

Union  County 

Bemalilk)  County  

Chaves  County „ 

Citwia  County .. 

Colfax  County 

Curry  County  — 

Oor»  Ana  County „ 

Eddy  County 

Grant  County 

Lea  County 

Lincoln  County 

Luna  County  

McKinley  County 

Otero  County  

Rio  Arriba  County 

Roosevelt  County  

San  Juan  County  — 

San  Miguel  County 

Sandoval  County  

Sarrta  Fe  County  . . 

Socorro  County _ 

State  Set-Aside  Committee,  NM 

Taos  County  

TorrafKC  County 

Valencia  County  

Albany  County  

Allegany  County 

Broome  County 

Cattaraugus  County 

Cayuga  County 

Chautauqua  County . 

Chemung  County 

Chenango  County 

CHrrton  County 

Cortland  County 

Delaware  County 

Outctiess  County  

Erie  County 


FY  97  award 


34.935 

6.910 

13,446 

6.293 

7,942 

8.429 

14.823 

33.950 

46.618 

9,332 

101,049 

10.364 

13.045 

104.961 

22,492 

8,343 

394,231 

11,884 

78,180 

160,414 

151,594 

347,943 

152,541 

229,234 

78,399 

91,946 

199,359 

118,910 

382.606 

138.277 

299.505 

234.867 

212.791 

181.899 

282.159 

184.931 

247,61 1 

171,219 

28,470 

17,446 

9,261 

15,668 

81,639 

24,069 

12,328 

19,711 

8,443 

37,114 

29.631 

21,044 

33,702 

6,393 

72,479 

17,446 

23,624 

41.085 

7.239 

11.894 

28,570 

5,849 

16,485 

91,473 

25,760 

66.515 

42.547 

33,157 

54.144 

28.312 

24.140 

40.282 

22.148 

16,055 

75,847 

339,901 


State  or  territory 


North  Carolina 


Jurisdictkxi 


Essex  County  , 

Franklin  County  , 

Fulton  County , 

Greerw  Coutrty , 

Herkimer  Courtly , 

Jefferson  County  - 

Lewis  County 

Monroe  County 

Montgonnery  County  

Nassau  County 

New  York  City .... 

Niagara  County 

Oneida  County 

Onondaga  County  

Orange  County  

Orleans  County 

Oswego  County 

Otsego  County 

Rensselaer  County 

Schenectady  County  

St.  Lawrence  County 

State  Set-Askle  Committee,  NY  .... 

Steut>en  County 

Suffolk  County  .'. 

Sullivan  County ^... 

Tompkins  County „.. 

Warren  County  

Westchester  County 

Wyoming  County 

Yates  County /..... 

Alleghany  County  

Anson  County 

Ashe  County 

Avery  County 

Beaufort  County 

Bertie  County 

Bladen  County 

Brunswk:k  County .. ... 

Buncombe  County 

Caswell  County 

Cherokee  County 

Chowan  County 

ClevelarKJ  County 

Columbus  County 

Craven  County — 

Cumberland  County 

Duplin  County 

Durham  County  

Forsyth  County  „ 

Franklin  County  

Gaston  County 

Graham  County  

Granville  County 

Halifax  County  „ 

Hamett  County  

Haywood  County  

Hertford  County  

High  R  City/Davkteon.  Guilfc>rd 

Hoke  County 

Jackson  County 

Johnston  County 

Kannapolis/Cat>arrus,  Rowan  Cos 

Lee  County  

Lenoir  County 

Macon  County  

Madison  County 

Martin  County  

Mitchell  County 

Montgomery  County 

r^ew  Hanover  Courity  

Northampton  County  

Onslow  County  

Orange  County 

Pasquotank  County  


FY97awwd 


22.463 

26.061 

32.555 

21,746 

31.824 

54,517 

14,378 

196.908 

30.176 

410.645 

3.852.175 

.     95.974 

81.338 

147.810 

102.955 

22.105 

68.250 

23.768 

61.197 

55.563 

61.254 

235.865 

44.969 

511,765 

29,588 

23.123 

32.641 

271.666 

20.671 

8,243 

5.906 
13.231 
16.170 

6.021 
25,259 

8.888 
16.442 
31.853 
48.180 

6.150 

9.762 

5.763 
45.213 
26.835 
24.814 
77.625 
16.887 
44.984 
69,726 
11.611 
71.590 

7.899 
12.959 
32.541 
18.335 
18.191 

7.784 
168.911 

9.418 
12.529 
20.127 
61.340 
18.134 
28.627 

7.311 

6.150 
14.579 

6.350 
11.870 
50.474 

8.902 
22.951 
15.367 
10.336 


155M 


Federal  Register  /  Vol.  62.  No.  62  /  Tuesday.  April  1.  1997  /  Notices 


Federal  Register  /  Vol  62.  No.  62  /  Tuesday,  April  1,  1997  7  Notices 


1S509 


or  tvfilory 


Nonh  Dakota 


Northern  IMahanas 
Ohio  


Jurisdiction 


Nasti 


NC 


Pender  County 

Person  County 

Pitt  County 

Richmond  County 

Robeson  County 

Rockingham  County  . 
Rocky  Mount/Edgocomt)e, 
Rutherford  County  .... 

Sampson  County 

Scotland  County  

State  Set-Aside  Committee, 

Swain  County  „... 

Vance  County 

Wake  County 

Warren  County  

Washington  County 

Watauga  County „ 

Wayne  County 

Wilkes  County 

Wilson  County 

Yadkin  County 

Cass  County 

Grand  Forks  County 

Morton  County 

Rolette  County 

State  Set-Aside  Committee,  ND  .. 

Ward  County 

Uo.  Manana  Islands  

Adams  County 

Allen  County  

AshtatHjIa  County  

Attiens  County 

Belmont  County 

Brown  County 

Butter  County 

Carroll  County 

Clark  County 

Clinton  County 

Columbtana  County 

Columbus/Fairfiekj,  Franklin  Cos. 

Coshocton  County 

Cuyahoga  County 

Ene  County 

Fayette  County  

Gallia  County 

Greene  County  

Guernsey  County 

Hamilton  County 

Hardin  County 

Harrison  County 

Highland  County 

Hocking  County  

Holmes  County _. 

Huron  County  

Jackson  County 

Jefferson  Courity  

Knox  County 

Lawrence  County 

Licking  County 

Lorain  County  

Lucas  County 

Mahoning  County  

Marion  County  

Meigs  County  ...; 

Mercer  County  

Monroe  County 

Montgomery  County  

Morgan  County „ 

Morrow  County  

Muskingum  County 

^tot)te  County 

Perry  County .'. 

Pickaway  County 

Pike  County 


FY  97  award 


11,153 
14,106 
43,335 
30,563 
73.310 
31,781 
74.514 
29,616 
20,585 
17,417 

268.288 
14,708 
22,392 
94,884 
10.121 
7.970 
10.407 
35.322 
25.402 
43.966 
9.748 
17.260 
13.934 
7.383 
8,730 
90.307 
12.386 
65.000 
21.316 
46.073 
46.102 
22.263 
30.004 
17.217 

100,633 
10.336 
49.700 
13.991 
45.701 

274.963 
15.568 

490.807 
32.197 
12.228 
18.378 
38.949 
22.879 

266.161 
11,454 
7.913 
15.898 
13.461 
933 
40,597 
15,482 
33,043 
21,445 
26.592 
38.418 

129.762 

166.919 

118.609 

31.838 

14.192 

29,803 

9.590 

176.839 
10.923 
13.790 
51.836 
5.992 
19,424 
13.332 
15,009 


Slaia  or  tBrritocy 


OMahonta. 


Oregon 


JitffawtMWvi 


FY  97  award 


Portage  County ^.. 

Ross  County ^ 

Sckjto  County 

Stark  County , 

Stale  Set-Askte  Committee.  OH  

Summit  County 

Trumbun  County 

Vinton  County 

WasNngton  County 

Wayne  County 

Wood  County _ 

Adair  County _. 

Beckham  County , 

Bryan  County 

WO^UO    WOUTny     ■■•■•••••«*M»*Ha*«**«*a*MM«aMHai 

Carter  County  , 

Cherokee  County 

Choctaw  County  , 

Cleveland  County , 

Comanche  County 

Creek  County , 

Custer  County 

Delaware  County „ , 

GarfieW  County 

Garvin  County _., 

Grady  County  _., 

noswiWi  v^Dumy  ■>•«■••••■■■■•■••■■•■••••••••••••••> 

Hughes  County , 

Jackson  County „ , 

Kay  County „., 

Latimer  County , 

Le  Flore  County ..,, 

Lincoln  County _„ 

Logan  County „ 

Mayes  County 

McCurtain  County 

Mcintosh  County „.. 

Muskogee  Courrty 

OK  City/Canadian,  McLain,  Oklahoma 

Okmulgee  County 

Osage  County , . 

Ottawa  County 

Pawrwe  County _ 

Payne  County 

Pittsburg  County 

Pontotoc  County _ 

Pottawatomie  County  

Seminole  County 

Sequoyah  County _.. 

State  Set-AskJe  Committee.  OK 

Stephens  County 

Tulsa  County ...... 

Wagoner  County „ „ 

Woodward  County 

Baker  County 

Benton  County „ 

Clatsop  County 

Coos  County 

Crook  County „., 

Curry  County  „ 

Deschutes  County 

Douglas  County 

Grant  County  

Harney  County 

Hood  River  County 

Jackson  County 

Jefferson  County  

Josephine  County 

Klamath  County 

Lane  County 

Lirwoin  County 


51.750 

55.992 

28.900 

48.725 

144,686 

322,462 

186.113 

111J212 

6.438 

31,036 

33,931 

34,882 

8.028 

6.422 

8,271 

8,243 

17,432 

12,672 

9,132 

40.095 

30.118 

21.173 

7.110 

9.676 

14,923 

8.615 

16.213 

7,096 

6,938 

8.501 

21,288 

6.049 

20.370 

9.906 

6324 

10.751 

20,671 

8.787 

26,276 

201.237 

20370 

10,450 

13388 

6366 

9.791 

19,797 

16,414 

19.687 

12.701 

16.600 

52.273 

13.833 

146,534 

13,504 

6.393 

9.949 

13,991 

13.088 

30.835 

10.035 

9,261 

53,212 

48,209 

6.350 

5.963 

13,217 

84,950 

7.641 

35.480 

30.262 

112,617 

19352 
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ortarritory 


Pennsylvania 


Jurisdiction 


Linn  County  

Malheur  County  

Porttand/Clackamas/  Multnomah,  Washington  Cos 

SatefTi/Manon.Polk  Cos 

State  Set-Aside  Committee,  OR  

Tillamook  County 

Umatilla  County  

Union  County 

Wasco  County  _ 

Yamhill  Coun^  , 

Allegheny  County  , 

Amistrong  County x 

Beaver  County „ „ , 

Bedford  County , 

Berks  County 

Bethlehem/Lehigh,  h4orthampton  Cos  

Blair  County  

Bradtord  County  

Camt)ria  County _ 

Carbon  County  „ 

Centre  County 

Ctark)n  County 

ClearfieW  County 

Clinton  County 

Columbia  County 

Crawford  County „ 

Dauphin  County 

Delaware  County 

Erie  County 


PiMdo  Rico  .... 
Rhode  liteid .. 

Souttt  Carolina 


Fayette  County  :. 

Greene  County  

Huntingdon  County 

Indiaru  Courrty  

Jefferson  County  

Juniata  County 

Lackawanna  County 

Lancaster  County  

Lawrence  County 

Lebanon  County  

Luzeme  County  

Lycoming  County 

McKean  County 

Mercer  County 

Mifflin  County 

Monroe  County 

h<kxthumt)erland  Courrty  

Philadelphia  City/County  

Potter  County 

Schuylkill  County  

Somerset  County 

State  Set-Aside  Committee.  PA 

Susquehanna  County 

Tioga  County  

Venango  County ... 

Washington  County  

Wayne  County 

Wyoming  County  

York  County 

Puerto  Rk» 


Providence  Census  County 

State  Set-Askle  Committee,  Rl 

Abbeville  County 

Aiken  County  ..^... 

AllerxJale  County  

ArxJerson  County 

Bamberg  County 

Barnwell  County  

Beaufort  County 

Berkeley  Coun^  

Calhoun  County „ 

Charleston  County 

Cherokee  County .. 

Chester  County 

ChesterfteW  County 


FY  97  award 


44,840 
15.310 

412,824 

112,044 
15,644 
8.429 
34.060 
11.654 
12,185 
22.822 

465.377 
40,110 
70,472 
28.097 

120.860 

219.457 
55,119 
23,940 
86,470 
30.376 
29,387 
21,058 
48.969 
22,836 
36.311 
36.870 
74.557 

209.394 

126.321 
72.593 
22.062 
28.613 
48,496 
25.345 
14.005 

109.320 

119,656 
39.164 
37,931 

187.920 
57.455 
19.969 
37.988 
26.348 
60.193 
45.184 

694.955 

9,246 

84,076 

44,224 

480.337 
20,055 
21.689 
26.778 
84.448 
24,398 
16,772 

122.193 
1,137,646 

266,648 

131,778 
10.665 

65.239 
6,035 

47,277 

9,963 

17.374 

18,722 

33,243 
5,949 

109,736 
18,722 

21,101 

23,065 


State  or  territory 


South  Dakota 


Tennessee 


Jurisdicton 


SC 


Clarendon  County 

Colleton  County  _.., 

Darlington  County 

Dillon  County  

Edgefiekj  County  

Fairfiekj  County 

Ftorence  County  

Georgetown  County ..... 

Greenville  County , 

Greenwood  County , 

Hampton  County 

Horry  County  

Kershaw  County  

LarKaster  County  

Laurens  County  

Lee  County 

Marion  County  

MarttXKO  County 

Newtwrry  County 

Orangetxjrg  County  .... 

Pickens  County 

Richland  County  

Saluda  County 

Spartanburg  County  ... 
State  Set-Aside  Committee, 

Sumter  County  .„ 

Union  County 

Williamsburg  County 

York  County „ 

Brown  County _ 

Lawrence  County 

Pennington  County 

Shannon  County 

State  Set-Aside  Committee,  SD 

Anderson  County 

Bedford  County „ _. 

Benton  County 

Btount  County _. 

Bradley  Courrty 

Campbell  County 

Carroll  County 

Carter  County  

Claitx)me  County 

Cocke  County 

Coffee  County 

Crockett  County „ 

Cumberiand  County 

Davidson  County ... 

De  Katt)  County  

Decatur  County „ 

Dwkson  County  

Dyer  County 

Fayette  County  „.... 

Fentress  Courrty 

FranWin  County  

Gibson  County ,. 

Giles  County „ 

Grainger  County  

Greene  County  

GruiKly  Oounty  . 

HamWea  County .' 

Hamilton  County 

Hardeman  County  „ 

Hardin  County 

Hawkins  County 

Haywood  County „ 

Henderson  County 

Henry  County 

Hwkman  County 

Houston  County 

Humphreys  County _ 

Jefferson  County  

Johnson  County ...... 

Knox  County 


FY  97 


13.919 
13,747 
40.497 
23.682 
11.626 
12,443 
61,240 
34.920 
68,235 
27,882 

7.909 
63,161 
19.539 
22,879 
18,693 

9.633 
29.043 
23,553 
15,023 
51,951 
36.153 
76,908 

7.024 
72.278 
51,773 
37.845 
19.367 
36.870 
47.966 

5.849 

5.791 
19.324 

6.164 
112.872 
23.352 
15.740 
10.295 
36.383 
31,093 
21.474 
17.704 
19,809 

9.706 
26,334 
17.819 

7,641 

18.893 

140.212 

9,877 

6.845 
12.388 
17,604 

9.390 
10.293 
19.611 
27,337 
14,360 

9J246 
43.094 

7.641 
25,273 
100,504 
11,970 
14,378 
18,249 
15.439 
20.198 
13,375 

5^995 

6.451 
12,228 
18,966 
18.765 
97.078 


15S12 


Federal  Ragigter  /  Vol.  62,  No.  62  /  Tuesday.  April  1,  1J397  I  NoUqes 


Federal  Register  /  Vol.  62.  No.  62  /  Tuesday.  April  1.  1997  /  Notices 


15513 


or  territory 


Jurisdiction 


Lauderdale  County  

Lawrence  County 

Lewis  County _ , 

Lincoln  County , 

Loudon  County  

Macon  County  

Madison  County 

Manon  Courtly  

Mafs^aJI  County .. 

Maury  County  „ 

Mc  Minn  County  

Mc  Nairy  County „ _ 

Meigs  County 

Monroe  County  

Montgomeiy  County 

Morgan  County 

Otjion  County 

Overton  County  , 

Polk  County  _ 

Putnam  County 

Rhea  County 

Roane  County 

Rutherlord  County _ 

Scott  County 

Sevier  Courtly 

Stielby  County 

Smith  County „ 

State  Set-Aside  Committee,  TN 

Stewart  County  , 

SuHivan  County 

Tipton  County  

Unicoi  County  

Warren  County  

Washi««gton  County  

Wayne  County „. 

Weakley  County  

White  County  

Abilene/ Jones,  Taylor  Cos.  

Amanllo/Potler,  Randall  Cos  

Anderson  County 

Angelina  County  _ 

Aransas  Courtly  

Atascosa  County  

Austin  County  _ 

AusbrVTravis.  Wilhemaon  Cos  ... 

Bastrop  County 

County 

^^^M^iiiy  >•••••••••■••••>•>>•■••■•••■**■■< 

Bexar  County 

Bowie  County  

Brazona  County „.., 

Brazos  County 

Brooks  County 

Brown  County 

Burttel  County 

CaWwell  County 

Calhoun  Courtly 

Cameron  County  

Camp  County 

Cass  County _ 

Chamtiers  County 

Cherokee  Courtly 

Comal  County 

Cooke  County 

Coryell  County 


FY  97  award 


—     ( 


OaUas/Collin,  Dallas,  Denton  Cos. 

0>w«on  County  

D*  Witt  County  

Deaf  Smith  County 

Dimnftit  County 

Duval  County 

Eaetland  County 

Ector  Courtly 

B  Peso  County 


12.371 
38,304 

9,547 
19,381 
10,981 
11,411 
34.447 
11,024 

9,318 
27,050 
31,967 
15,525 

7,211 
27,366 
29,387 

8,228 
15,511 

9,261 

7,841 
21,073 
19,023 
22,707 
42,317 
13.403 
42,504 
288,610 

7.067 
70.491 

8,243 
48,123 
16,113 

7.841 
17.690 
29.617 
12.558 
10.966 
11,167 
51.005 
63.677 
16.399 
26.405 

7.268 
10.966 

5.992 

229.334 

10.336 

12.543 

67.146 

438.943 

47.707 

108.904 

27.853 

6.035 
16.356 

7.282 

7,583 

11,540 

232,488 

6.178 
20.356 

8,257 
15.511 
17,388 
10,809 
15,066 
1,008,665 

6,422 

6,135 

9,433 
8.472 
9.433 
6.336 
64,078 
478.580 


State  or  territory 


Jurisdiction 


Ellis  County 

Erath  Courtly 

Fannin  County  

Freestone  County 

Frio  County 

Galveston  County 

Gray  County 

Grayson  County 

Grimes  Courtly „ 

Guadalupe  County 

Hale  County 

Hardin  County „ 

Hays  County 

Henderson  County 

Hidalgo  County „ 

Hill  County  

Hockley  County  

Hopkins  County  

Houston/Fort  Bertd,  Harris  Cos. 

Howard  County 

Hunt  County 

Hutchinson  County 

Jasper  County  

Jefferson  County  

Jim  Wells  County 

Kaufman  County 

Kerr  County  . ^.. 

Kleberg  County 

Lamar  County 

Lamb  County  _ 

Lit>efty  County  

Limestone  County 

Longview/Gregg,  Harrison  Cos. 

Lubbock  County 

Marion  County  „ 

M^agorda  County 

Mavenck  Cot^tty 

Mc  Lennan  County 

Medina  County  

Midland  County „ 

MHam  County „. 

Montague  County 

Montgomery  County 

Monis  County  

r4acogdoct)es  County  . „ 

^4avarTo  County  „ 

Newton  County 


^k>ian  County 

Nueces  County 

Orange  County 

Pak>  Pinto  County ... 

Panoia  County 

Pecos  County 

Pok  County 

Presidio  County  ....... 

Red  River  County  ... 

Reeves  County 

Robertson  County  .„ 

Rusk  County 

San  Patricio  County 

Shett>y  County , 

Smith  County _ 

Starr  County  _ 

State  Se(-Asida  Gommittaa,  TX 

Tarrant  County ^ 

Titus  County  _ ~ 

Tom  Graen  County  ._ 

Tyler  County 

Upshur  Cowily 

Uvaida  County - 

Val  Venla  County  , 
Van  Zand!  County 
Victoria  County  — 
Walcer  County 


>••••••!••■•••••• ••••■•••< 


FY  97  award 


33,501 

6.623 
11,870 

6,221 

10,192 

143,739 

7,684 
36.985 

7,325 
17.905 
17,389 
27,724 
19,625 
23,381 
549,496 

9,332 

9.533 

13.790 

1,499,817 

8,400 
30,419 
11.941 
28,068 
159,780 
23,963 
18.263 

6.924 
14,335 
22,220 

6,307 
31.824 

8.200 

101,350 

73,496 

6,738 
35,422 
84.004 
67.881 

7.827 
41.601 

8.200 

6.250 
74.357 

7.696 
20.600 
17.804 
10.264 

8.228 

187.246 

71.002 

16.342 

13.203 

6.293 
11.827 
18.26S 

6,537 
11.061 

6.006 
20.901 
36.562 

9.934 
79.116 
94.053 
167.186 
471.613 
14.407 
29.456 
10,121 
15,783 
18.046 
30.016 
11,386 
34.447 

8,314 
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Stale  or  tWTitory 


Trust  Tarrilory 
Ulih 


Virgin  Islands 
Virginia 


Jurisdiction 


WaNer  County 

Was^lngton  County 

WetJb  County 

Wharton  County 

Wichrta  Cour^  

Willacy  County 

Wee  County  „... 

Wood  County _. 

Young  County  ._ 

Zapata  County 

Zavala  County  .„ 

Tnjst  TefTilooes 

Cache  County 

Cartxxi  County  

Duchesne  Cotjnty  ..., 

Iron  County  

Salt  Lake  County  ..... 

San  Juan  Courrty 

Sanpete  County 


FY  97  award 


State  Set-Aside  Committee,  UT 

Uintah  County , 

Utah  CowTty _ 

Washington  County  

Weber  County 

Caledonta  County  

Chittenden  County 

Orleans  County 

Rutland  County „ 

State  Set-AsKJe  Committee,  VT  .._ 

Virgin  IslarxJs  „. 

Accomack  County 

Bnstol  City  _ _ 

BnjnswK*  County 

Buchanan  County 

Caroline  County 

Carroll  County „ 

Chartotte  County 

Chariottesviite  City 

Danville  City 

Dickenson  County  

Fredericksburg  City  

Giles  County  

Grayson  County 

Halifax  County  , 

Harrisonburg  City „.. 

Henry  County „ 

Hopewell  City 

Isle  ot  WigW  County „ _ 

Lancaster  County  _ 

Lee  County  _ 

Louisa  County 

Lunenburg  County 

Lynchtxjrg  City 

Martinsville  City  .. 

Mecklenburg  Cour% ■.. 

Momgomery  County  

Newport  News  City 

Norfofc  City 

Northampton  County  _ „. 

Northumberland  County  

Page  County 

Patrick  County  

Petersburg  City 

Pittsylvania  County  „ 

Portsmouth  Crty 


Pnnce  Edward  County . 

Pulaski  County 

Richmorxl  City  

Roanoke  City 


Rockbridge  County  ...s 

RusseN  County  ^ 

Scott  County _ 

Smyth  County  

State  Set-Askje  Committee,  VA 


8.630 
6,365 
152,383 
18.621 
41,228 
24.398 
11.927 
12.027 
9.074 
6.236 
15,912 
45.000 
16,987 
7.813 
6,924 
6.594 
180.308 
6.264 
6,594 
50,238 
9.977 
57.326 
15.482 
52.137 
12.558 
33.086 
14,808 
21,431 
68,117 
140,000 
18,249 
7,211 
6.566 
17.919 
11.325 
12.443 
7.426 
8.099 
31.208 
16.743 
6,379 
8.644 
7.784 
24.284 
5.920 
34.433 
9.060 
10.307 
9.820 
19.983 
14.608 
7.268 
16,772 
10,121 
18,836 
17,847 
63,046 
79,747 
7.125 
9.390 
12.242 
9.117 
19.166 
35.322 
48.066 
7.096 
18.965 
74,443 
26.807 
6.451 
22.320 
13,446 
24,556 
560,516 


State  or  territory 


Washington 


West  Virginia 


Jurisdiction 


Staunton  City .. 

Suffolk  City  

Tazewell  County 

Washington  County 

Westmoreland  Cotjnty 

WHiiamsburg  City 

Wise  County  

Wythe  County 

Adams  County 

Asotin  County  

Benton  County 

Chelan  County 

Clallam  County  

Clark  County 

Cowlitz  County 

Douglas  Courrty -. 

FranWin  County  „........„ 

Grant  County  

Grays  Haftxx  County  

Jefferson  County  

King  County 

Kitsap  County 

Kittitas  County  

Klickitat  County 

Lewis  County 

Mason  County  

Okanogan  County 

Pacific  County 

Pend  Oreille  County 

Pierce  County .-. 

Skagit  County  

Skamania  County 

Snohomish  County I.... 

Spokane  County 

State  Set-Aside  Committee.  WA 

Stevens  County 

Thurston  County 

Walla  Walla  County 

Whatcom  County 

Whitman  County 

Yakima  County 

BartxMjr  County  

Berkeley  County 

Boone  County „ 

Braxton  Courity 

Brooke  County 

Calhoun  Courity 

Clay  County 

Fayette  County 

Grant  County  

Greentxier  County 

Hancock  County  

Hanison  County 

Huntington/Cabell.Wayne  Cos.  .. 

Jackson  County  

Kanawha  Courity 

Lewis  County 

Lincoln  County 

Logan  County 

Marion  County  

Marshall  County 

Mason  County  , 

McDowell  County  .... 

Mercer  County , 

Mineral  County . 

Mingo  County  .'...., 

Monongalia  County , 

Nk:holas  County 

Ohk)  County , , 

Pocahontas  County 

Preston  County 

Putnam  County i 

Raleigh  County , 

Randolph  County _ „ 


FY  97  award 


7.067 
24.296 

26,391 

31,222 

9,963 

6.221 

43.923 

15.797 

134(76 

7,024 

81.409 

50.001 

30.004 

89,767 

45,543 

20,356 

35,207 

47,564 

42,633 

10,321 

654,515 

84,620 

18,707 

14,350 

37,658 

20.929 

34.705 

11,583 

7,999 

272.225 

61,498 

5,877 

228,460 

154,590 

17,056 

23,567 

83,818 

23.639 

78,686 

5,777 

208,147 

13,389 

26,448 

12,228 

9,734 

9.691 

8.429 

7.368 

26,420 

7,684 

21,202 

12.758 

41.558 

54.732 

14.378 

86.025 

11.282 

13.590 

24.398 

34.935 

17.331 

15.683 

14.593 

21.732 

12.142 

20.442 

28.670 

16,471 

16.629 

10.479 

16,485 

19,481 

38,992 

22.549 
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Wisconsin 


Wyoming 


WV 


Ritchie  County  

Roane  County 

State  Set-Aside  Committee, 

Summefs  County 

Taykx  County  

Tuckef  County  

Upshur  County . 

WetzeJ  County  

Wood  County 

Wyoming  County 

Ashland  Courrty  

Bayfield  County  _ , 

Brown  County „. 

ClarV  County 

Crawford  County 

Dane  County 

Douglas  County  .._ , 

Dunn  Courrty 

Eau  Claire/Chippewa.  Eau  Claire  . 

Grant  County 

Jackson  County 

Juneau  County  ... 

Kenosha  County 

La  Crosse  County , 

Langlade  County  

Marathon  County _ 

Marinette  County  

Marquette  County 

Milwaukee  County  

Monroe  County 

Oconto  County 

Pofc  County  

Portage  County . . 

Racine  County . 

Rock  County  

Rusk  County  

Sawyer  County  , 

State  Set-Aside  Committee.  Wl  ... 

Taytor  County 

Vernon  County , 

Vilas  County  „ 

Washburn  County „ 

Waushara  County 

Winr>ebago  County  

Fremont  County 

Natrona  County  

State  Set-Aside  Committee,  WY  . 


8.286 

11,296 

28,125 

7,082 

10,522 

7,297 

17.976 

12,113 

41.515 

11.554 

8.056 

6,766 

57,799 

15.296 

6,523 

63,333 

17,804 

10,809 

42,418 

20,671 

7,139 

10.364 

40.483 

28,756 

7.411 

44,482 

17,331 

6,824 

278,690 

13,547 

12,271 

12,572 

23,223 

58,401 

45,701 

7.096 

7,899 

265,632 

8,486 

9,189 

7,383 

6,637 

8.271 

39,020 

17.833 

27.136 

105,031 


(FR  Doc.  97-8202  Filed  3-31-97;  8:45  am) 

BIUJNQCOOE  «71*-02-P 

FEDERAL  MARITIME  COMMISSION 

Notic«  of  Agreefnent(s)  RIed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street.  NW..  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 


Agreement  No.:  217-010051-028. 
Title:  Mediterranean  Space  Charter 

Agreement. 
Parties: 

Croatia  Line 

DSR-Senator  Lines 

Evergreen  Marine  Corp.  (Taiwan)  Ltd. 

Farrell  Lines,  Inc. 

Italia  Di  Navigazione,  S.P.A. 

Lykes  Bros.  Steamship  Co.,  Inc. 

A.P.  Moller-Maersk  Line 

Mediterranean  Shipping  Company, 
S.A. 

P&O  Nedlloyd,  B.V. 

P&O  Nedlloyd  Limited 

Sea-Land  Service,  Inc. 

Zim  Israel  Navigation  Co.,  Ltd. 
Synopsis:  The  proposed  Agreement 

revises  Appendbc  A  of  the  Agreement 

by  deleting  Lykes  Bros.  Steamship 

Co.,  Inc.,  as  a  party  to  the  Agreement 

and  replacing  it  with  Lykes  Lines 


Limited.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  203-011325-010. 

Title:  Westbound  Transpacific 
Stabilization  Agreement. 

Parties: 
Parties  to  the  Transpacific  Westbound 
Rate  Agreement: 

American  President  Lines,  Ltd. 

Hapag-Lloyd  Container  Linie  GmbH 

Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  Moller-Maersk  Line 

Mitsui  O.S.K.  Lines,  Ltd. 

P40  NedUoyd  B.V. 

Neptiuie  Orient  Lines,  Ltd.  - 

Nippon  Yusen  Kaisha,  Ltd. 

Orient  Overseas  Container  Line,  Inc. 

Sea-Land  Service,  Inc. 

P&O  Nedlloyd  Limited 
Independent  Carrier  Parties: 

Evergreen  Marine  Corporation 

Hanjin  Shipping  Co.,  Ltd. 


Federal  Register  /  Vol.  62,  No.  62  /  Tuesday.  April  1,  1997  /  Notices 


15517 


Hyundai  Merchant  Marine  Co.,  Ltd. 

Transportation  Maritime  Mexicana, 
S.A.  de  C.V. 

Synopsis:  The  proposed  modification 
clarifies  existing  authority  pertaining  to 
the  discussion  and  implementation  of 
rates,  charges,  and  contracts  to  include 
specific  rates  and  charges  and 
difiierentials  among  rate  levels 
applicable  to  certain  cargo,  or  pursuant 
to  particular  service  contracts.  The 
modification  also  updates  the  address  of 
Hanjin  Shipping  Co.,  Ltd. 

Agreement  No.:  203-011452-009. 

Title:  Trans-Pacific  Policing 
Agreement. 

Parties: 

American  President  Lines,  Ltd. 

Cho  Yang  Line 

China  Ocean  Shipping  Company 

DSR-Senator  Lines 

Evergreen  Marine  Corporation 

Hanjm  Shipping  Co.,  Ltd. 

Hapag-Lioya  Container  Linie  GmbH 

Hyundai  Merchant  Marine  Co.,  Ltd. 

Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  Moller-Maersk  Line 

Mitsui  O.S.K.  Lines,  Ltd. 

Neptune  Orient  Lines.  Ltd. 

Nippon  Yusen  Kaisha  Line 

Onent  Overseas  Container  Line,  Inc. 

P&O  Nedlloyd  Limited 

P&O  Nedlloyd  B.V. 

Sea-Land  Service,  Inc. 

Transportation  Maritime  Mexicana, 
S.A.  de  C.V. 

Wilhelmsen  Lines  AS 

Yang  Ming  Marine  Transport  Corp. 

Synopsis:  The  proposed  modification 
changes  the  termination  date  of  the 
agreement  bt)m  June  30, 1998  to  June 
30,  2000. 

Dated:  March  26, 1997. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  PoUdng, 
Secretary. 
[FR  Doc.  97-8118  Filed  3-31-97;  8:45  am) 

BiLUNQ  CODE  CTSO-OI-M 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
Aapplications  for  licenses  as  ocean 
fi«ight  forwarders  pursuant  to  section 
19  of  the  Shipping  Act  of  1984  C46 
U.S.C.  app.  1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Elite  Airfreight,  Inc.,  16440  Air  Center 

Blvd..  Houston.  TX  77032,  Officers: 


Bobby  Hale,  Piesident,  Larry  Earley, 

Vice  President 
RJK  Logistics  Inc.,  21A  West  Jamaica 

Ave.,  Valley  Stream.  NY  11580, 

Officers:  Rosemarie  Coppola, 

President 
Sumikin  International  Transport 

(U.S.A.),  Inc.,  1381  N.  Wood  Dale  Rd., 

Wood  Dale,  IL  60191.  Officers:  Shun 

Hashimoto,  President,  Tetsuo  Yanaka, 

Executive  Vice  President 
Red  Sea  Shipping  of  Florida,  8320  E. 

Colonial  Drive,  Orlando,  FL  32817, 

Officer:  Badr  Al-Harbi 
EAS  International  (USA)  Inc..  880 

Apollo  Street,  Suite  351,  El  Segimdo, 

CA  90245.  Officer:  Sam  Chung, 

President. 

Dated:  March  26, 1997. 
Joseph  C  PoUdng, 

Secretary. 

[FR  Doc.  97-8117  Filed  3-31-97;  8:45  am) 

BIUJNQ  COOE  CnO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Coiieclion 
Activities:  Proposed  Collection; 
Comment  Reediest 

AQQiiCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
ACTION:  Notice 
BACKGROUND: 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act,  as  per  5  CFR  1320.16.  to 
approve  of  and  assign  OMB  control 
numbers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  under 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.l.  The  Federal  Reserve  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to.  ^  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number.  Board-approved  collections  of 
information  will  be  incorporated  into 
the  official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  OMB  83-1  and  supporting 
statement  and  the  approved  collection 
of  information  instrument  will  be 
placed  into  OMB's  public  docket  files. 
The  following  information  collections, 
which  are  being  handled  under  this 
delegated  authority,  have  received 
initial  Board  approval  and  are  hereby 
published  for  comment.  At  the  end  of 
the  comment  period,  the  proposed 
information  collection,  along  with  an 


analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility; 

b.  The  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  d.  ways  to  minimize 
the  burden  of  infonnation  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES;  Comments  must  be  submitted  on 
or  before  June  2, 1997. 

AD0RE8S8S:  Comments,  which  should 
refer  to  the  OMB  control  number  or 
agency  form  number,  should  be 
addressed  to  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  N.W.,  Washington.  DC  20551,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
hiformation.  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Himt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  RiRTHER  INf=ORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  McLaughlin,  Chief,  Financial 
Reports  Section  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  )enkins 
(202-452-3544),  Board  of  Governors  of 
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the  Federal  Reserve  System, 
Washington,  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  years,  with  revision,  the  following 
report: 

1.  Report  tide:  Consolidated  Report  of 
Condition  and  Income  for  Edge  and 
Agreement  Corporations 
Agency  form  number:  FR  2886b 
OMB  control  number:  7100-0086 
Frequency:  Quarterly 
Reporters:  Edge  and  agreement 
corporations 

Annual  reporting  hours:  3,619 
Estimated  average  hours  per  response: 
11.6 

Number  of  respondents:  39  banking 
corporations,  39  investment 
corporations 
Small  business  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  602  and  625)  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

Abstract:  This  report  collects  balance 
sheet  and  income  data  from  Edge  and 
agreement  corporations.  Information 
collected  on  the  FR  2886b  is  used  to 
help  plan  and  target  the  scope  of 
examinations  of  Edge  corporations  and 
to  evaluate  applications.  Data  from  the 
FR  2886b  are  also  used  to  monitor 
aggregate  institutional  trends,  such  as 
growth  in  assets  and  the  number  of   . 
offices,  changes  in  leverage,  and  the 
types  and  locations  of  customers.  The 
significant  revisions  to  the  report 
consist  of  changing  reporting  to  a  fiilly 
consolidated  basis,  instead  of  the 
consolidation  of  only  branch  op>erations; 
collecting  new  information  on  mutual 
funds  and  annuity  sales;  adding  two 
line  items:  "Trading  assets"  and 
"Trading  liabilities;"  changing  the 
reporting  of  current  items  "Claims  on 
affiliates"  and  "LiabiUties  to  affiliates" 
from  a  net  to  a  gross  basis;  revising  the 
reporting  of  securities,  income  and 
expenses,  changes  in  capital  reserve 
accounts,  and  off-balance-sheet  items  to 
be  more  consistent  with  the  collection 
of  similar  data  on  the  Report  of 
Condition  for  Foreign  Subsidiaries  of 
U.S.  Banking  Organizations  (FR  2314; 
OMB  No.  7100-0073):  revising  "Claims 
on  and  Liabilities  to  Affiliates"  to 
include  related  U.S.  banks  other  than 
the  p>arent  bank;  revising  "Past  Due  and 
Nonaccrual  Loans  and  Lease  Financing 
Receivables"  to  include  past  due 
information  on  other  assets;  and 
exempting  nonbanking  Edge 
corporations  from  reporting  seven 
supporting  schedules. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 


three  jrears,  without  revision,  of  the 
following  reports: 

] .  Report  title:  Senior  Loan  Officer 
Opinion  Survey  on  Bank  Lending 
Practices 

Agency  form  number:  FR  2018 
OMB  control  number:  7100-0058 
Frequency:  Up  to  six  times  per  year 
Reporters:  Large  U.S.  commercial  banks 
and  large  U.S.  branches  and  agencies  of 
foreign  banks 

Annual  reporting  hours:  1,008 
Estimated  average  hours  per  response: 
2.0 

Number  of  respondents:  84 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248(a),  324,  335,  3101,  3102,  and 
3105)  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)). 

Abstract:  The  FR  2018  is  conducted 
generally  by  means  of  telephone 
interview  by  a  Federal  Reserve  Bank 
officer  having  indepth  knowledge  of  the 
area  of  bank  lending  practices,  with  a 
senior  loan  officer  at  each  respondent 
bank.  The  reporting  panel  consists  of 
sixty  large  domestically  chartered 
commercial  banks,  distributed  feirly 
evenly  across  Federal  Reserve  Districts, 
and  twenty-four  large  U.S.  branches  and 
agencies  of  foreign  banks.  The  survey 
seeks  primarily  qualitative  information 
pertaining  not  only  to  current  price  and 
fiow  developments  but  also  to  evolving 
techniques  and  practices  in  banking.  A 
significant  fraction  of  the  questions  in 
each  survey  consists  of  unique 
questions  on  topics  of  timely  interest. 
There  is  the  option  to  survey  other  types 
of  respondents  (such  as  other  depository 
institutions,  bank  holding  companies,  or 
corporations)  should  the  need  arise.  The 
FR  2018  is  a  very  important  tool  for 
monitoring  and  understanding  the 
evolution  of  lending  practices  at  banks 
and  developments  in  credit  markets 
generally. 

2.  Report  title:  Senior  Financial 
Officer  Survey 

Agency  form  number:  FR  2023 
OMB  control  number:  7100-0223 
Frequency:  Up  to  four  times  per  year 
Reporters:  Commercial  banks,  other 
depository  institutions,  corporations  or 
large  money-stock  holders 
Annual  reporting  hours:  240 
Estimated  average  hours  per  response: 
1.0 

Number  of  respondents:  60 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  225a,  248(a),  and  263); 
confidentiality  will  be  determined  on  a 
case-by-case  basis. 

Abstract:  The  FR  2023  requests 
qualitative  and  limited  quantitative 


information  about  liability  management 
and  the  provision  of  financial  services 
from  a  selection  of  sixty  large 
commercial  banks  or,  if  appropriate, 
from  other  depository  institutions  of 
corporations.  Responses  are  obtained 
from  a  senior  officer  at  each 
participating  institution  through  a 
telephone  interview  conducted  by 
Federal  Reserve  Bank  or  Board  staff.  The 
survey  is  conducted  when  major 
informational  needs  arise  that  cannot  be 
met  from  existing  data  sources.  The 
survey  does  not  have  a  fixed  set  of 
questions;  each  survey  consists  of  a 
limited  number  of  questions  directed  at 
topics  of  timely  interest. 

Board  of  Governors  of  the  Federal 
Reserve  System,  March  27, 1997 
lenniCer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-6221  Filed  3-31-97;  8:45AM) 
Billing  Cod*  tttO-«1-M 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  emunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  ff  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  25,  1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
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President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Pinnacle  Bancorp,  Inc.,  Central 
City,  Nebraska;  to  acquire  100  percent  of 
the  voting  shares  of  First  Ogallala 
Investment,  Inc.,  Ogallala,  Nebraska, 
and  thereby  indirectly  acquire  First 
National  Bank  in  Ogallala,  Ogallala, 
Nebraska. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  BonState  Bancsharei,  Inc., 
Bonham,  Texas,  and  Bonham  Financial 
Services,  Inc.,  Dover,  Delaware;  to 
become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  Bonham  Financial  Services, 
Inc.,  Dover,  Delaware. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105-1579: 

1.  Castle  Creek  Capital  Partners  Fund- 
I,  LP.;  Castle  Creek  Capital.  LL.C.;  and 
Eggemeyer  Advisory  Corporation,  all  of 
San  ENego,  California;  to  acquire  up  to 
35  percent  of  the  voting  shares  of 
Rancho  Santa  Fe  National  Bank,  Rancho 
Santa  Fe,  California,  and  up  to  24.9 
percent  of  the  voting  shares  of  First 
Conununity  Bank  of  the  Desert,  Yucca 
Valley,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  26, 1997. 
Jennifer  f .  Johnaon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-8135  Filed  3-31-97;  8:45  ami 

BHJJNQ  OOOC  «10-01-F 


Notice  of  Proposals  to  Engage  in 
Pennissible  Nontianking  Activities  or 
to  Acquire  Companies  that  are 
Ertgaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo. 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  pennissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  25, 1997. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  First  Citizens  Bancorp,  Cleveland, 
Tennessee;  to  acquire  The  Home  Bank 
F.S.B.,  Ducktown,  Tennessee,  and 
thereby  engage  in  operating  a  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y.  Notificant 
will  convert  its  subsidiary  bank.  The 
Home  Bank,  Ducktown,  Tennessee,  to  a 
savings  bank.  The  proposed  activity  will 
be  conducted  throughout  the  State  of 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  26, 1997. 
Jennifer  J.  Jolinson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-8134  Filed  3-31-97;  8:45  am] 

BiLUNG  COOE  ttlO-OI-f 


Sunshine  Act  Meeting 

AQENCY  HOUNNQ  THE  MEETINQ:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
April  7. 1997. 

PIA(%:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  ^Oth  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 


Dated:  March  28. 1997. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-8446  Filed  3-2&-97;  3:01  pm] 

■NjUNQOOOC  a210-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

PNFO-07-08] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  63^7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  jwrformanoe 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
fMractical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Project 

1. 1998  Alternative  School  Youth  Risk 
Behavior  Survey 

(0920-0258}— Extension— The 
purpose  of  this  request  is  to  extend 
ONffl  clearance  to  conduct  an  ongoing 
survey  among  secondary  school 
students  of  priority  health  risk 
behaviors  related  to  the  major 
preventable  causes  of  mortality, 
morbidity,  and  social  problems  among 
both  youth  and  adults  in  the  U.S.  The 
OMB  clearance  currently  in  effect 
(0920-0258,  expiration  10/97)  covers 
conduct  of  the  national  school-based 
Youth  Risk  Behavior  Survey  (YRBS) 
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biennially  among  students  attmding 
regular  public,  private,  %ad  Catbolic 
schools  in -grades  9-12.  This  rpqumt  is 
to  extend  OMB  ciearance  to  conduct  a 
YRBS  in  1996  among  a  nationally 
representative  sample  of  students  in 
alternative  schools,  which  have  been 
excluded  from  the  national  school-based 
YRBS  ia  the  past.  Alternative  schools, 
which  represent  about  5%  of  U.S.  high 
«chooU,  serve  students  primarily  who 


are  at  risk  of  not  progressing  in  regular 
high  schools  and.  as  a  result,  not 
gradaating,  as -well  as  students  who 
have  already  gotten  into  disciplinary 
trouble,  usually  related  to  drug  use  or 
violence.  Data  on^die  health  risk 
behaviors  of  adolescents  is  the  focus  of 
at  least  26  national  health  objectives  in 
Healthy  People  2000:  Midcourse  Review 
and  1995  Revisions.  This  survey  will 
provide  data  to.help  measure  these 


objectives  among  alternative  school 
students.  No  other  national  source  of 
data  exists  for  this  population.  The  data 
also  will  have  significant  implications 
for  policy  and  program  development  in 
alternative  schools.  The  total  estimated 
cost  to  respondents  is  $39,375  assuming 
a  minimum  wage  of  $5.25  for  the  1997- 
1998  school  year. 


Raspondents 

Numtjerof 
respondents 

Numt)ef  of 
responses/ 
respondent 

Avg.  bur- 

<ten/re- 

sponse(in 

hrs.) 

Total  tMjr- 
den  fin  hrs.) 

AKemative  sctwol  students  — „ 

10,000 

1 

0.75 

7,500 

Dated:  March  26. 1997. 
WiliMG.  lofanson. 

Acting  Associate  Director  for  Policy  Planning 
and  Evahietion,  Centers  for  Disease  Control 
and  Pretention  (CDC). 
(FR  Doc.  97-6161  Fiied  3-31-97;  8:45  am) 
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Administntion  for  Children  and     — 
'  Families 

(Piogram  Announcement  Na  OCS  97-08A] 

Request  for  Applications  Under  the 
Office  of  Community  Services'  Fiscal 
Year  t997  Community  Food  and 
Nutrition  Program 

AGBICY:  OfBce  of  Commtmity  Swtces, 
ACF,  DHHS. 

ACTION:  Correction  Notice. 

SUMHARY:  On  March  21, 1997,  the  Office 
of  Community  Services  (OCS)  published 
its  FY  1997  Community  Food  and 
Nutrition  Program  Notice  in  the  Federal 
lagialM  (FR  Doc.  97-7213,  Vol.  62.  No. 
55).  Attachment  A  to  the  Notice  (pages 
13631  and  13632)  contained  the  Poverty 
Income  Guidelines  for  FY  1995  instead 
of  FY  1997.  This  Notice  contains  the  FY 
1997  Poverty  Income  Guidelines  which 
is  the  correct  version  of  Attachment  A. 

R3R  FURTHER  INFORMATION  CONTACT: 
Joseph  Carroll,  Acting  Director. 
Administration  for  Children  and 
Families.  Office  of  Community  Services, 
370  L'Enfant  Promenade.  S.W., 
Washington.  DC.  20447.  telephone 
(202)  401-9345  or  fax  (202)  401-4687. 

The  Catalog  of  Federal  Domestic  Assistance 
Number  is  93.571  for  the  Community  Pood 
and  Nutrition  Program. 


Dated:  March  27. 1997. 
Donakl  Sjkes, 
Director,  Office  of  Community  Services. 

Attadiment  A 

1997  Poverty  Income  Guioeunes 
FOR  THE  48  -Contiguous  States 
AND  THE  District  of  Columbia 


1997  Poverty  Income  Guidelines 
FOR  Hawaii 


Size  of  family  unit 

Poverty 
guide- 
lines 

I     „ 

2 

4 

5 

6 

7  ^ 

8 „   

$7,890 
10.610 
13.330 
16.050 
18,770 
21,490 
24.210 
26,930 

For  family  units  with  mofe  than  8  membefs, 
add  ^.720  lor  each  additional  membef.  (The 
same  increment  applies  to  smaHer  family  sizes 
also,  as  can  be  seen  >n  ttie  figures  above) 

1997  Poverty  {income  Guidelines 
FOR  Alaska 


Size  of  family  unit 

Poverty 

2 _ 

3 _ _. 

4  

$9,870 
13,270 
16,670 
20,070 

5 _ 

23,470 

6  

7  _ » 

8  

26,870 
30,270 
33,670 

Fof  family  unrts  with  more  than  8  memt)ers, 
add  S3.400  (or  each  additional  member  (The 
same  ncrement  applies  to  smaller  family  sizes 
also,  as  can  t>e  seen  in  the  figures  above) 


Size  of  family  unit 

Poverty 
guide- 
lines 

2  "ZZZZZIZZZZZZ^ZZ 

3 

6  ...- 

8  II!!!!!!!!!ZZ!!!!Z!!!!Z!"!!!!!!!I 

$9,070 
12.200 
15.330 
18.460 
21.590 
24,720 
27,850 
30.980 

For  family  units  with  more  than  8  members, 
add  $3,130  for  each  additional  member.  (The 
same  increment  applies  to  smaller  family  sizes 
also,  as  can  t>e  seen  in  the  Figures  above) 

IFR  Doc.  97-8189  Filed  3-31-97;  8:45  am] 
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Refugee  ftesetUement  Program; 
Proposed  AvaUablllty  of  Formula 
Allocation  Funding  for  FY  1997  . 
Targeted  Assistance  Grants  for 
Services  to  Refugees  in  Local  Areas  of 
High  Need 

AQEHCY:  Office  of  Refugee  Resettlement 
(ORR),  ACF,  HHS.  \ 

ACTION:  Notice  of  proposed  availability 
of  formula  allocation  funding  for  FY 
1997  targeted  assistance  grants  to  States 
for  services  to  refugees '  in  local  areas  of 
high  need. 


*  In  addition  to  persons  who  iheet  all 
requireraenu  of  45  CFR  400.43.  "Requirements  (or 
documentation  of  refugee  status,"  eligibility  for 
targeted  assistance  includes  Cuban  and  Haitian 
enlraats,  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants,  and  certain 
Amerasians  from  Vietnam  who  are  U.S.  citizens. 
(See  section  11  of  this  notice  on  "Authorization.") 
The  term  "refugee",  used  in  this  notice  for 
convenience,  is  intended  to  encoanpass  such 
additional  persoru  who  are  ehgible  to  participate  in 
refugee  )imgram  services,  including  ttie  targeted 
assistance  program. 

Refefaea  admitted  to  the  U.S.  under  admissions 
numbers  set  aside  for  private-sector-iniliative 
admissions  are  not  eligible  to  be  served  under  the 
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StJMMARY:  This  notice  announces  the 
proposed  availability  of  funds  and 
award  procedures  for  FY  1997  targeted 
assistance  grants  for  services  to  refugees 
under  the  Refugee  Resettlement  Program 
(RRP).  These  grants  are  for  service 
provision  in  localities  with  large  refugee 
populations,  high  refugee 
concentrations,  and  high  use  of  public 
assistance,  and  where  specific  needs 
exist  for  supplementation  of  currently 
available  resources. 

DATES:  Comments  on  this  notice  must  be 
received  May  1, 1997. 
ADDRESSES:  Address  written  comments, 
in  duplicate,  to:  Toyo  Biddle,  Director, 
Division  of  Refugee  Self-Sufficiency, 
Office  of  Refugee  Resettlement,  ali^ 
Administration  for  Children  and 
Families,  370  L'Enfant  Promenade, 
S.W.,  Washington,  D.C.  20447. 
APPLICATION  DEADLINE:  The  deadline  for 
applications  will  be  established  by  the 
final  notice;  applications  should  not  be 
sent  in  response  to  this  notice  of 
proposed  allocations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Toyo  Biddle  (202)  401-9250. 

SUPPLEMBfTARY  INFORMATION: 

I.  PorpoM  and  Scope 

This  notice  announces  the  pn^osed 
availability  of  fimds  for  grants  for 
targeted  assistance  for  services  to 
refugees  in  counties  where,  because  of 
factors  such  as  imusually  laige  refugee 
populations,  high  refugee 
concentrations,  and  high  use  of  public 
assistance,  there  exists  and  can  be 
demonstrated  a  sp>ecific  need  for 
supplementation  of  resources  for 
services  to  this  population. 

The  Office  of  Refugee  Resettlement 
(ORR)  anticipates  having  available 
$49,857,000  in  FY  1997  hinds  for  the 
targeted  assistance  program  (TAP)  as 
part  of  the  FY  1997  appropriation  for 
the  Department  of  Health  and  Human 
Services  (Pub.  L.  No.  104-208). 

The  FY  1997  House  Appropriations 
Committee  Report  (Hit  Rept.  No.  104- 
659)  reads  as  follows  with  respect  to 
targeted  assistance  funds: 

iTie  Committee  has  transferred  funds 
for  discretionary  activities  previously 
provided  under  targeted  assistance  to 
the  social  services  programs.  The 
Committee  intends  that  remaining 
funding  be  allocated  according  to  the 
formula  contained  in  the  House  and 
Senate  versions  of  H.R.  2202. 


teifeied  assistance  program  (or  under  other 
programs  supported  by  Federal  refugee  funds) 
during  their  (wriod  of  coverage  under  their 
sponsoring  agency's  agreement  with  the  Department 
of  State — usvially  two  years  from  their  date  of 
arrival,  or  until  they  obtain  permanent  reeideni 
alien  status,  whichever  ooroes  firai. 


The  formula  allocation  provision 
referred  to  in  the  House  Report  was 
never  enacted  into  law  and  is  therefore 
not  in  effect. 

The  Director  of  the  Office  of  Rehigee 
Resettlement  (ORR)  proposes  to  use  the 
$49,857,000  appropriated  for  FY  1997 
targeted  assistance  as  follows: 

•  $25,871,300  will  be  allocated  under 
the  5-year  population  formula,  as  set 
forth  in  this  notice. 

•  $19,000,000  will  be  awarded  under 
a  discretionary  grant  announcement  to 
States  to  provide  supportive  services  to 
elderly  refugees,  particularly  those  who 
will  soon  lose  SSI  eligibility  due  to  the 
alien  eligibility  restrictions  in  the 
welfare  reform  law.  A  grant 
armouncement  will  be  issued  separately 
which  sets  forth  application 
requirements  and  evaluation  criteria. 

•  $4,985,700  (10%  of  the  total)  will 
be  used  to  fund  continuation  grants 
imder  a  discretionary  grant 
announcement  that  was  issued  in  FY 
1996. 

In  addition,  the  Office  of  Refugee 
Resettlement  will  have  available  an 
additional  $5,000,000  in  FY  1997  funds 
for  the  targeted  assistance  discretionary 
program  through  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act, 
1997  (Pub.  L.  No.  104-208).  These  funds 
will  augment  the  10-percent  of  the 
targeted  assistance  program  which  is 
set-aside  for  grants  to  localities  most 
heavily  impacted  by  the  influx  of 
refugees  such  as  Laotian  Hmong, 
Cambodians  and  Soviet  Pentecostals, 
including  secondary  migrants  who 
entered  the  United  States  after  October 
1, 1979. 

The  purpose  of  targeted  assistance 
grants  is  to  provide,  through  a  pnx»ss 
of  local  planning  and  implementation, 
direct  services  intended  to  result  in  the 
economic  self-sufficiency  and  reduced 
welfare  dependency  of  refugees  through 
jobplacements. 

Tne  targeted  assistance  program 
reflects  the  requirements  of  section 
412(c)(2)(B)  of  the  Immigration  and 
Nationality  Act  (INA),  which  provides 
that  targeted  assistance  grants  shall  be 
made  available  "(i)  primarily  for  the 
purpose  of  focilitating  refugee 
employment  and  achievement  of  self- 
sufficiency,  (ii)  in  a  manner  that  does 
not  supplant  other  refugee  program 
funds  and  that  assures  that  not  less  than 
95  percent  of  the  amount  of  the  grant 
awaid  is  made  available  to  the  county 
or  other  local  entity." 

n.  Authorization 

Targeted  assistance  projects  are 
funded  under  the  authority  of  section 
412(c)(2)  of  the  Immigration  and 


Nationality  Act  (INA),  as  amended  by 
the  Refugee  Assistance  Extension  Act  of 
1986  (Pub.  L.  No.  99-605),  8  U.S.C 
1522(c):  section  501(a)  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub. 
L.  No.  96-422),  8  U.S.C.  1522  note, 
insofar  as  it  incorporates  by  reference 
with  respect  to  Cuban  and  Haitian 
entrants  the  authorities  pertaining  to 
assistance  for  refugees  established  by 
section  412(c)(2)  of  the  INA,  as  cited 
above;  section  584(c)  of  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act, 
1988,  as  included  in  the  FY  1988 
Ck)ntlnuing  Resolution  (Pub.  L.  No.  100- 
202),  insofer  as  it  incorporates  by 
reference  with  respect  to  certain 
Amerasians  from  Vietnam  the 
authorities  pertaining  to  assistance  for 
refugees  established  by  section  412(c)(2) 
of  the  INA,  as  cited  above,  including 
certain  Amerasians  from  Vietnam  who 
are  U.S.  citizens,  as  provided  under  title 
n  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Acts.  1989  (Pub.  L.  No. 
100-461),  1990  (Pub.  L.  No.  101-167). 
and  1991  (Pub.  L.  No.  101^13). 

m.  CUent  and  Service  Priorities 

Targeted  assistance  fimding  must  be 
used  to  assist  refugee  families  to  achieve 
economic  independence.  To  this  end, 
States  and  counties  are  required  to 
ensure  that  a  coherent  family  self- 
sufficiency  plan  is  developed  for  each 
eligible  family  that  addresses  the 
family's  needs  from  time  of  arrival  until 
attainment  of  economic  independence. 
(See  45  CFR  400.7aand  400.1S6(g].) 
Each  family  self-sufficiency  plan  should 
addrees  a  family's  needs  for  both 
employment-related  services  and  other 
needed  social  services.  The  family  self- 
sufficiency  plan  must  include:  (1)  A 
determination  of  the  income  level  a 
Camily  would  have  to  earn  to  exceed  its 
cash  grant  and  move  into  self-support 
without  suffering  a  monetary  penalty; 
(2)  a  strategy  and  timetable  for  obtaining 
that  level  of  family  income  through  the 
placement  in  employment  of  sufficimt 
numbers  of  employable  family  members 
at  sufficient  wage  levels;  and  (3) 
employability  plans  for  every 
employable  member  of  the  femily.  In 
local  jurisdictions  that  have  both 
targeted  assistance  and  refugee  social 
services  programs,  one  family  self- 
sufficiency  plan  may  be  developed  for  a 
family  that  incorporates  both  targeted 
assistance  and  refugee  social  services. 

Services  funded  tnrough  the  targeted 
assistance  program  are  required  to  focus 
primarily  on  those  refugees  who,  either 
because  of  their  protracted  use  of  public 
assistance  or  difficulty  in  securing 
employment,  continue  to  need  services 
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beyond  the  initial  years  of  resettlement. 
States  may  not  provide  services  funded 
under  this  notice,  except  for  referral  and 
interpreter  services,  to  refugees  who 
have  been  in  the  United  States  for  more 
than  60  months  (5  years). 

In  accordance  with  45  CFR  400.314. 
States  are  required  to  provide  targeted 
assistance  services  to  refugees  in  the 
following  order  of  priority,  except  in 
certain  individual  extreme 
circumstances:  (a)  Refugees  who  are 
cash  assistance  recipients,  particularly 
long-term  recipients;  (b)  unemployed 
refugees  who  are  not  receiving  cash 
assistance;  and  (c)  employed  refugees  in 
need  of  services  to  retain  employment 
or  to  attain  economic  independence. 

In  addition  to  the  statutory 
requirement  that  TAP  funds  be  used 
"primarily  for  the  purpose  of  facilitating 
refugee  employment"  (section 
412(c)(2)(B)(i)),  funds  awarded  under 
this  program  are  intended  to  help  fulfill 
the  Congressional  intent  that 
"employable  refugees  should  be  placed 
on  jobs  as  soon  as  possible  after  their 
arrival  in  the  United  States"  (section 
412(a)(l)(B)(i)  of  the  INA).  Therefore,  in 
accordance  with  45  CFR  400.313, 
targeted  assistance  funds  must  be  used 
primarily  for  employability  services 
designed  to  enable  refugees  to  obtain 
jobs  with  less  than  one  year's 
participation  in  the  targeted  assistance 
program  in  order  to  achieve  economic 
self-sufficiency  as  soon  as  possible. 
Targeted  assistance  services  may 
continue  to  be  provided  after  a  refugee 
has  entered  a  job  to  help  the  refugee 
retain  employment  or  move  to  a  better 
job.  Targeted  assistance  funds  may  not 
be  used  for  long-term  training  programs 
such  as  vocational  training  that  last  for 
more  than  a  year  or  educational 
programs  that  are  not  intended  to  lead 
to  employment  within  a  year. 

In  accordance  with  §400.317,  if 
targeted  assistance  funds  are  used  for 
the  provision  of  English  language 
training,  such  training  must  be  provided 
in  a  concurrent,  rather  than  sequential, 
time  (wriod  with  employment  or  with 
other  employment -related  activities. 

A  portion  of  a  local  area's  allocation 
may  be  used  for  services  which  are  not 
directed'loward  the  achievement  of  a 
specific  employment  objective  in  less 
than  one  year  but  which  are  essential  to 
the  adjustment  of  refugees  in  the 
community,  provided  such  needs  are 
clearly  demonstrated  and  such  use  is 
approved  by  the  State.  Allowable 
services  include  those  hsted  under 
§400.316. 

Reflecting  section 412(a)(l)(A)(iv)  of 
the  DMA,  States  must  "insure  that 
women  have  the  same  opportunities  as 
men  to  participate  in  training  and 


instruction."  In  addition,  in  accordance 
with  §400.317,  services  must  be 
provided  to  the  maximum  extent 
feasible  in  a  manner  that  includes  the 
use  of  bilingual/bicultural  women  on 
service  agency  staffs  to  ensure  adequate 
service  access  by  refugee  women.  The 
Director  also  strongly  encourages  the 
inclusion  of  refugee  women  in 
management  and  board  positions  in 
agencies  that  serve  refugees.  In  order  to 
faciUlate  refugee  self-support,  the 
Director  also  expects  States  to 
implement  strategies  which  address 
simultaneously  the  employment 
potential  of  both  male  and  female  wage 
earners  in  a  family  unit.  States  and 
counties  are  expected  to  make  every 
effort  to  assure  availability  of  day  care 
services  for  children  in  order  to  allow 
women  with  children  the  opportimity  to 
participate  in  employment  services  or  to 
accept  or  retain  employment.  To 
accompUsh  this,  day  care  may  be  treated 
as  a  priority  employment-related  service 
under  the  targeted  a.*>sistance  program. 
Refugees  who  are  participating  in  TAP- 
funded  or  social  services- funded 
employment  services  or  have  accepted 
employment  are  eligible  for  day  care 
services  for  children.  For  an  employed 
refugee,  TAP-funded  day  care  should  be 
limited  to  one  year  after  the  refugee 
becomes  employed.  States  and  cx)unties, 
however,  are  expected  to  use  day  care 
funding  from  other  publicly  funded 
mainstream  programs  as  a  prior  resource 
and  are  encouraged  to  work  with  service 
providers  to  assure  maxinuim  access  to 
other  publicly  funded  resources  for  day 
care. 

In  accordance  with  §  400.317,  targeted 
assistance  services  must  be  provided  in 
a  manner  that  is  culturally  and 
linguistically  compatible  with  a 
refugee's  language  and  cultural 
bacJ^ound.  to  the  maximum  extent 
feasible.  In  light  of  the  increasingly 
diverse  population  of  refugees  who  are 
resettling  in  this  country,  refugee 
service  agencies  will  need  to  develop 
practical  ways  of  providing  culturally 
and  linguistically  appropriate  services 
to  a  changiBg  ethnic  population. 
Services  frjnded  under  this  notice  must 
be  refugee-specific  services  which  are 
designed  speciflcally  to  meet  refugee 
needs  and  are  in  keaping  with  the  rules 
and  objectives  of  the  refugee  program. 
Vocational  or  job-skills  training,  on-the- 
job  training,  or  EngHsh  language 
training,  however,  need  not  be  refugee- 
specific. 

When  planning  targeted  assistance 
services.  States  must  take  into  account 
the  reception  and  placement  (R  &  P) 
services  provided  by  local  resettlement 
agencies  in  order  to  utilize  these 
resources  in  the  overall  program  design 


and  to  ensure  the  provision  of  seamless, 
coordinated  services  to  refugees  that  are 
not  duplicative.  See  §  400.156(b). 

ORR  strongly  encourages  States  and 
counties  when  contracting  for  targeted 
assistance  services,  including 
emplo3mient  services,  to  give 
consideration  to  the  special  strengths  of 
mutual  assistance  associations  (MAAs), 
whenever  contract  bidders  are  otherwise 
equally  quaUfied,  provided  that  the 
MAA  has  the  capability  to  deliver 
services  in  a  manner  that  is  culturally 
and  linguistically  compatible  with  the 
background  of  the  target  population  to 
be  served.  ORR  also  strongly  encourages 
MAAs  to  ensure  that  their  management 
and  board  composition  reflect  the  major 
taraet  populations  to  be  served. 

ORR  defines  MAAs  as  organizations 
with  the  following  qualifications: 

a.  The  organization  is  legally 
incorporated  as  a  nonprofit 
organization;  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  is  comprised  of 
refugees  or  former  refugees,  including 
both  refugee  men  and  women. 

Finally,  in  order  to  provide  culturally 
and  linguistically  compatible  services  in 
as  cost-efficient  a  manner  as  possible  in 
a  time  of  limited  resources,  ORR 
strongly  encourages  States  and  counties 
to  promote  and  give  special 
consideration  to  the  provision  of 
services  through  coalitions  of  refugee 
service  organizations,  such  as  coalitions 
of  MAAs,  voluntary  resettlement 
agencies,  or  a  variety  of  service 
providers.  ORR  believes  it  is  essential 
for  refugee-serving  organizations  to  form 
close  partnerships  in  the  provision  of 
services  to  refugees  in  order  to  be  able 
to  respond  adequately  to  a  changing 
refugee  picture.  Coalition-building  and 
consoUdation  of  providers  is 
particularly  important  in  communities 
with  multiple  service  providers  in  order 
to  ensure  better  coordination  of  services 
and  maximum  use  of  funding  for 
services  by  minimizing  the  fonds  used 
for  muhiple  administrative  overhead 
costs. 

The  award  of  funds  to  States  under 
this  notice  virill  be  contingent  upon  the 
completeness  of  a  State's  application  as 
described  in -section  IX,  below. 

TV.  [Reserved  for  Discussion  of 
Comments  in  the  Final  Notice] 

V.  Eligible  Grantees 

Eligible  grantees  are  those  agencies  of 
State  governments  that  are  responsible 
for  the  refugee  program  under  45  CFR 
400.5  in  States  containing  counties 
which  qualify  for  FY  1997  targeted 
assistance  awards. 
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The  use  of  targeted  assistance  funds 
for  services  to  Cuban  and  Haitian 
entrants  is  Umited  to  States  which  have 
an  approved  State  plan  under  the 
Cuban/Haitian  Entrant  Program  (CHEP). 

The  State  agency  will  submit  a  single 
application  on  behalf  of  all  county 
governments  of  the  qualified  counties  in 
that  State.  Subsequent  to  the  approval  of 
the  State's  application  by  ORR,  local 
targeted  assistance  plans  will  be 
developed  by  the  county  government  or 
other  designated  entity  and  submitted  to 
the  State. 

A  State  with  more  than  one  qualified 
county  is  permitted,  but  not  required,  to 
determine  the  allocation  amount  for 
each  qualified  county  within  the  State. 
However,  if  a  State  chooses  to  determine 
county  allocations  differently  ftt)m 
those  set  forth  in  this  notice,  in 
accordance  vdth  §400.319,  the  FY  1997 
allocations  proposed  by  the  State  must 
be  based  on  the  State's  population  of 
refugees  who  arrived  in  the  U.S.  during 
the  most  recent  5-year  period.  A  State 
may  use  welfare  data  as  an  additional 
factor  in  the  allocation  of  its  targeted 
assistance  funds  if  it  so  chooses; 
however,  a  State  may  not  assign  a 
greater  weight  to  welfare  data  than  it  has 
assigned  to  population  data  in  its 
allocation  formula.  In  addition,  if  a  State 
chooses  to  allocate  its  FY  1997  targeted 
assistance  funds  in  a  manner  different 
ftt)m  the  formula  set  forth  in  this  notice, 
the  FY  1997  allocations  and 
methodology  proposed  by  the  State 
must  be  included  in  the  State's 
application  for  ORR  review  and 
approval. 

Applications  submitted  in  response  to 
the  final  notice  are  not  subject  to  review 
by  State  and  areawide  clearinghouses 
under  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

VI.  Qualification  and  Allocation 

A.  Qualified  Counties 

In  the  FY  1996  targeted  assistance 
final  notice  (61  FR  36739  {July  12, 
19961),  the  ORR  Director  made  dear  her 
intention  to  determine  the  qualification 
of  counties  for  targeted  assistance  funds 
once  every  three  years,  beginning  in  FY 
1996.  Therefore,  it  is  ORR's  intent  that 


the  39  counties  listed  as  qualified  for 
TAP  funding  in  FY  1996  will  remain 
qualified  for  TAP  funding  for  FY  1997. 
We  do  not  plan  to  consider  the 
eligibility  of  additional  counties  for  FY 
1997,  with  one  exception.  Last  year,  one 
county  which  did  not  rank  within  the 
top  39  counties  complained  that  its  5- 
year  arrival  population  as  reported  by 
ORR  underrepresented  the  actual 
number  of  refugee  and  entrant  arrivals 
who  were  resettled  in  that  county.  The 
county  stated  that  it  was  not  credited 
with  a  number  of  initial  resettlements  to 
the  county  because  the  destination 
listed  for  these  refugees/entrants  was 
the  address  of  the  voluntary  agency 
responsible  for  resettlement  which  is 
located  in  a  neighboring  county.  ORR's 
response  was  if  the  county  was  able  to 
provide  the  documentation  to  prove  its 
case,  and  if  the  additional  numbers 
enabled  the  county  to  rank  within  the 
top  39  counties,  ORR  would  make  the 
adjustment  in  the  FY  1997  allocations 
notice. 

Therefore,  if  any  county,  which  is  not 
one  of  the  39  qualified  targeted 
assistance  counties,  believes  that  its  5- 
year  arrival  population  from  Fy  1991- 
FY  1995  (the  period  used  in  the  final  FY 
1996  TAP  notice)  was  undercounted  by 
ORR  last  year  for  the  reason  stated 
above  and  wishes  to  have  its  rank 
reconsidered,  the  county  must  provide 
the  following  evidence:  The  county 
must  submit  to  ORR  a  letter  signed  by 
the  local  voluntary  agency  that  resettled 
refugees  in  the  county  that  attests  to  the 
fact  that  the  refugees/entrants  listed  in 
an  attachment  to  the  letter  were 
resettled  as  initial  placements  during 
the  5-year  period  from  FY  1991-FY 
1995  in  the  county  making  the  claim. 
Documentation  must  include  the  name, 
aUen  number,  date  of  birth,  and  date  of 
arrival  in  the  U.S.  for  each  refugee/ 
entrant  claimed. 

Failure  to  submit  the  required 
documentation  to  ORR  no  later  than  the 
end  of  the  30-day  public  comment 
period  will  result  in  forfeiture  of 
consideration. 

If  the  county's  rank  on  refugee  arrivals 
for  the  5-year  period  from  FY  1991-FY 
1995,  based  on  the  adjusted  5-year 
arrival  population  total  for  the  county, 
and  its  rank  on  refugee  concentration  in 


relation  to  the  county  general 
population  adds  to  a  summed  rank  that 
places  the  county  within  the  top  39 
counties  for  the  FY  1996  notice,  ORR 
will  add  the  county  to  the  qualified 
county  list  for  FY  1997  and  will 
calculate  the  county's  allocation  for  FY 
1997  on  the  basis  of  its  5-year  arrival 
population  for  the  period  from  FY 
1992-FY  1996.  None  of  the  39  original 
counties  that  quaHfied  last  year  will  be 
dropped. 

B.  Allocation  Formula 

Of  the  funds  available  for  FY  1997  for 
targeted  assistance,  $25,871,300  is 
allocated  by  formula  to  States  for 
qualified  counties  based  on  the  initial 
placements  of  refogees,  Amerasians,  and 
entrants  in  these  counties  during  the  5- 
year  period  from  FY  1992  through  FY 
1996  (October  1, 1991-September  30, 
1996). 

With  regard  to  Havana  parolees,  in  the 
absence  of  reUable  data  on  this 
population,  we  are  crediting  7,288 
Havana  parolees  who  arrived  in  FY 
1996  to  qualified  tai^geted  assistance 
counties  based  on  the  counties' 
proportion  of  the  5-year  entrant  arrival 
population.  For  FY  1995,  Florida's 
Havana  parolees  for  each  qualified 
county  are  based  on  actual  data 
submitted  by  the  State  of  Florida  last 
year,  while  Havana  parolees  credited  to 
coimties  in  other  States  were  prorated 
based  on  the  counties'  proportion  of  the 
5-year  enfrant  population  in  the  U.S. 
The  proposed  allocations  in  this  notice 
reflect  these  additional  parolee 
numbers. 

Vn.  Allocatioiu 

Table  1  lists  the  qualified  counties, 
the  number  of  refugee/entrant  arrivals  in 
thosexounties  during-the  5-year  period 
from  October  1, 1991 — September  30, 
1996,  the  prorated  number  of  Havana 
parolees  aredited  to  each  county  based 
on  the  county's  proportion  of  the  5-year 
entrant  population  in  the  U.S.,  the  sum 
of  the  first  three  columns,  and  the 
proposed  amoimt  of  each  county's 
allocation  based  on  its  5-year  total 
population. 

Table  2  provides  proposed  State  totals 
for  targeted  assistance  allocations. 


Table  1.— Proposed  Targeted  Assistance  Allocations  by  County:  FY  1997 


County 


Refugees 


Entrants 


Havana 
parotees^ 


Total  afTTvats: 
FV  1992-1996 


Total  FY  1997 
proposed 
alocation 


Alameda  County,  CA 

Fresno  County,  CA  

Los  Angetes  County,  CA 

Merced  County,  CA 

Orange  County,  CA 


4,941 
5,841 

25,803 
1,539 

22.525 


21 

2 

689 

0 

38 


6 

0 

217 

0 

12 


4,968 
5,843 

26,709 
1,539 

22575 


$300,153 

353.018 

1,613,686 

92.982 

1,363,921 
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Table  1. — Proposed  Targeted  Assistance  Allocations  by  County:  FY  1997— Continued 


County 


Refugees 


Entrants 


Havana 
parolees^ 


Total  anivais: 
FY  1992-1996 


Total  FY  1997 
proposed 
allocation 


Sacramento -County,  CA 

San  Diego  County.  CA  

SAN  FRANCISCO  AREA,  CA 

San  Joaquin  County  CA 

Santa  Clara  County,  CA 

Denver  County,  CO  

District  of  Columtjia,  DC „ 

Dade  County,  FL  

Duval  County,  GL  _.... 

Palm  Beach  County,  FL  

DeKalb  County,  GA  

Fulton  County,  GA 

CHICAGO  AREA.  IL  

Po*  County,  lA „.„ 

Baltimore  City.  MD 

Suffolk  County,  MA 

Oakland  County,  Ml 

Henr>ep«n  County,  MN  

Ramsey  County,  MN  

St.  Louis  City,  MO  „, 

LarKaster  County,  NE  .„>., 

BemaliHo  County.  r4M 

Broome  County,  NY 

Monroe  County,  NY 

NEW  YORK  CITY  AREA,  NY  . 

Onekla  County.  NY ^ 

PORTLAND  AREA.  OR 

Pliiladelpnia  County,  PA 

DavWson  County,  TN  _.. 

DALLAS  AREA,  TX  

Harris  County,  TX 

FAIRFAX  AREA,  VA 

Ricfwiood  City,  VA  

SEATTLE  AREA,  WA 


12.293 

12.428 
11077 
2.433 

16.305 
3.479 
4.076 

10.617 

3,053 

768 

5.815 

6,300 

18,048 
2.940 
3.387 
5,791 
3.986 
5.796 
4.538 
5,891 
2.433 
1.574 
1.718 
3.018 

84.377 
2,635 

11,034 
8,100 
3,187 

12,123 

10,569 
4,672 
1,914 

16.650 


5 

516 

195 

7 

50 

3 

17 

38.254 

28 

2.943 

23 

.   238 

502 

1 

3 

289 

8 

3 

10 

2 

34 

1,292 

28 

516 

1.218 

1 

580 

78 

54 

612 

176 

8 

109 

48 


2 

148 

'   64 

2 

10 

1 

•  5 

13,1845 

17 

592 

7 

67 

137 

0 

0 

95 

3 

0 

4 

0 

6 

382 

9 

153 

376 

0 

149 

24 

8 

177 

45 

2 

31 

9 


ToM 


363.664 


48,601 


15.945 


12,300 

13,092 
11336 
2,442 

16,365 
3.483 
4,098 

62,056 
3,098 
4,303 
5,845 
6.605 
18687 
2.941 
3.390 
6.175 
3.997 
5.799 
4,552 
5,893 
2,473 
3,248 
1,755 
3.687 

85.971 
2,636 

11,763 
8,202 
3.249 

12,912 

10.780 
4.682 
2,054 

16,707 


428,210 


743.133 
790,984 
684,891 
147,539 
988,729 
210,434 
247,590 

3.749.257 
187,173 
259,976 
353,139 
399.056 

1.129.019 
177.687 
204,815 
373,077 
241,488 
350,360 
275,020 
356,039 
149,412 
196,235 
106,032 
222,759 

5,194,138 
159,260 
710,689 
495,543 
196,296 
780.108 
651,299 
282,874 
124.097 

1,009,392 


25.871.300 


^  Indudes  Havana  Parolees  (HP's)  tar  FY  1995  and  FY  1996. 
For  FY  1995.  HP  anivais  to  the  qualifying  Ftonda  counties  (7609)  were  based  on  actual  data  wtiile  HP  arrivals  to  the  non-FkxkJa  quaiifyfng 
counties  (1048)  wereprocated based  on  the  counties'  proporttan  of  the  five  year  entrant  populatkxi  in  the  U.S. 

For  FY  1996,  7288  HP's  were  proraled  to  the  qualifying  counties  based  on  the  counties'  proportkxi  of  the  five  year  entrant  populatkm  in  the 


Table  2— Proposed  Targeted  Assistance  Allocations  by  State:  FY  1997 


state 


ToW  FY  1997 

proposed  alo- 

catkm 


Caffomia  ...... 

Cotorado 

DisMctofCoi. 

Florkte 

Georgia 


MassactMAeMs 

MliMiesuta  _.._ 

Mbsouri 

Nebraska 

New  Mexioo  .... 
New  York  ._..... 

Oregon „..„. 

Penrwytvwiia  ~. 

Tennessee  

Teias  

Vhsinia 

Waahir>gton 


$7,079,036 
210,434 
247,590 

4,196.406 
752.195 

1,129,019 
177,687 
204,815 
373.077 
241.488 
625,380 
356,039 
149,412 
196,235 

5,682,189 
710,689 
495,543 
196,296 

1,431,407 
406,971 

1,009,382 
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Table  2— Proposed  Targeted  Assistance  Allocations  by  State:  FY  1997— Continued 

state 

Total  FY  1997 

-proposed  a>o- 

calkm 

Total  .... 

" - • - - • 

25.871,300 

Vni.  Application  and  Implementation 
Process 

Under  the  FY  1997  targeted  assistance 
program.  States  may  apply  for  and 
receive  grant  awards  on  behaK  of 
qualified  counties  in  the  State.  A  single 
allocation  will  be  made  to  each  State  by 
ORR  on  the  basis  of  an  approved  State 
appUcation.  The  State  agency  will,  in 
turn,  receive,  review,  and  determine  the 
acceptability  of  individual  county 
tareeted  assistance  plans. 

Pursuant  to  §  4G0.210(b),  FY  1997 
targeted  assistance  funds  must  be 
obligated  by  the  State  agency  no  later 
than  one  year  after  the  end  of  the 
Federal  fiscal  year  in  which  the 
Department  awarded  the  grant  Funds 
must  be  liquidated  within  two  years 
after  the  end  of  the  Federal  fiscal  year 
in  which  the  Department  awarded  the 
grant.  A  State's  final  financial  report  on 
targeted  assistance  expenditures  must 
be  received  no  later  than  two  years  after 
the  end  of  the  Federal  fiscal  year  in 
which  the  Department  awarded  the 
grant.  If  final  reports  are  not  received  on 
time,  the  Department  will  deobligate 
any  unexpended  funds,  including  any 
unliquidated  obligations,  on  the  basis  of 
a  State's  last  filed  report. 

The  requirements  regarding  the 
discretionary  portions  of  the  targeted 
assistance  program  will  be  addressed 
separately  in  the  grant  announcements 
for  those  funds.  Applications  for  these 
funds  are  therefore  not  subject  to 
provisicms  contained  in  this  notice  but 
to  other  requirements  which  will  be 
conveyed  separately.' 

K.  Application  Requirements 

The  proposed  State  application 
requirements  for  grants  for  the  FY  1997 
targeted  assistance  formula  allocation 
are  as  follows: 

States  that  are  currently  operating 
under  approved  management  plans  for 
their  FY  1996  targeted  assistance 
program  and  wish  to  continue  to  do  so 
for  their  FY  1997  grants  may  provide  the 
following  in  lieu  of  resubmitting  the  full 
currently  approved  plan: 

The  State's  application  for  FY  1997 
funding  shall  provide: 

A.  Assurance  that  the  State's  current 
management  plan  for  the  administration 
of  the  targeted  assistance  program,  as 
approved  by  ORR,  will  continue  to  be  in 
full  force  and  effect  for  the  FY  1997 


targeted  assistance  program,  subject  to 
any  additional  assurances  or  revisions 
required  by  this  notice  which  are  not 
reflected  in  the  current  plan.  Any 
proposed  modifications  to  the  approved 
plan  will  be  identified  in  the 
application  and  are  subject  to  ORR 
review  and  approval.  Any  proposed 
changes  must  address  and  reference  all 
appropriate  portions  of  the  FY  1996 
application  content  requirements  to 
ensure  complete  incorporation  in  the 
State's  management  plan. 

B.  Assurance  that  targeted  assistance 
funds  will  be  used  in  accordance  with 
the  requirements  in  45  CFR  Fart  400. 

C  Assurance  that  targeted  assistance 
funds  will  be  used  primarily  for  the 
provision  of  services  which  are 
designed  to  enable  refugees  to  obtain 
jobs  with  less  than  one  year's 
participation  in  the  targeted  assistance 
program.  States  must  indicate  what 
percentage  ofFY  1997  targeted 
assistance  formula  allocation  hinds  that 
are  used  for  services  will  be  allocated 
for  employment  services. 

D.  Assurance  that  targeted  assistance 
funds  will  not  be  used  to  o^et  funding 
otherwise  available  to  counties  or  local 
jurisdictions  from  the  State  agency  in  its 
administration  of  other  programs,  e.g. 
social  services,  cash  and  medical 
assistance,  etc. 

E.  The  amount  of  funds  to  be  awarded 
to  the  targeted  county  (x  counties.  If  a 
State  with  more-than  one'<)ualifying 
targeted  assistance  county  chooses  to 
allocate  its  targeted  assistance  funds 
differently  from  the  formula  allocation 
for  counties  piesented  in  the  ORR 
targeted  assistance  notice  in  a  fiscal 
year,  its  allocations  must  be  based  on 
the  State's  population  of  refugees  who 
arrived  in  die  U.S.  during  the  most 
recent  5-year  period.  A  State  may  use 
welfare  data  as  an  -additional  bctor  in 
the  allocation  of  targeted  assistance 
funds  if  it  so  chooses;  however,  a  State 
may  not  assign  a  greater  weight  to 
welfare  data  than  it  has  assigned  to 
population  data  in  its  allocation 
formula.  The  application  must  provide 
a  description  of,  and  supporting  data 
for,  the  State's  proposed  allocation  plan, 
the  data  to  be  used,  and  the  proposed 
allocation  for  each  county. 

F.  Assurance  that  local  administrative 
budgets  will  not  exceed  15%  of  the  local 
allocation.  Targeted  assistance  ^nts 


are  cost-based  awards.  Neither  a  State 
nor  a  coimty  is  entitled  to  a  certain 
amoimt  for  administrative  costs.  Rather, 
administrative  cost  requests  should  be 
based  on  projections  of  actual  needs. 
States  and  counties  are  strongly 
encouraged  to  limit  administrative  costs 
to  the  extent  possible  to  maximize 
available  funding  for  services  to  clients. 

G.  Ail  applicants  must  establish 
targeted  assistance  proposed 
performance  goals  for  each  of  the  6  ORR 
performance  outcome  measures  for  each 
targeted  assistance  county's  proposed 
service  c(Hitract(s)  t)r  sub-grants  for  the 
next  contracting  cycle.  Proposed 
performance  goals  must  be  included  in 
the  application  for  each  performance 
measure.  The  6  ORR  performance 
measures  are:  entered  employments, 
cash  assistance  reductions  due  to 
employment,  cash  assistance 
terminationsdue  to  employment,  90- 
day  employment  retentions,  average 
wage  at  placement,  and  job  placements 
with  available  health  benefits.  Targeted 
assistance  program  activity  and  progress 
achieved  toward  meeting  performance 
outcome  goals  are  to  be  reported 
quarterly  on  the  CJRR-6,  the  "Quarterly 
Performance  Report." 

States  which  are  currently  grantees  for 
targeted  assistance  funds  should  base 
projected  annual  outcome  goals  on  the 
past  year's  performance.  Proposed 
targeted  assistance  outcome  goals 
should  reflect  improvement  over  past 
performance  and  strive  for  continuous 
improvement  during  the  project  period 
from  one  year  to  another. 

H.  A  line  item  budget  and  justification 
for  State  administrative  costs  limited  to 
a  maximum  of  5%  of  the  total  award  to 
the  State.  Each  total  budget  period 
funding  amount  requested  must  be 
necessary,  reasonable,  and  allocable  to 
the  project.  States  that  administer  the 
program  locally  in  lieu  of  the  county, 
through  a  mutual  agreement  with  the 
qualifying  county,  may  add  up  to,  but  ~ 
not  exceed,  10%  of  the  county's  TAP 
allocation  to  the  State's  administrative 

budget. 

Statesitdministering  the  program 
locally:  States  that  have  administered 
the  program  locally  or  provide  direct 
service  to  the  refugee  population  (with 
the  concurrence  of  the  county)  must 
submit  a  program  summary  to  ORR  for 
prior  review  and  approval.  The 
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summary  must  include  a  description  of 
the  proposed  services;  a  justification  for 

the  projected  allocation  for  each 
component  including  relationship  of 
funds  allocated  to  numbers  of  clients 
served,  characteristics  of  clients, 
duration  of  training  and  services,  and 
cost  per  placement.  In  addition,  the 
program  component  summary  must 
describe  any  ancillary  services  or 
subcomponents  such  as  day  care, 
transportation,  or  language  training. 

X.  Reporting  Requirements 

States  aie  required  to  submit  quarterly 
repmrts  on  the  outcomes  of  the  targeted 
assistance  program,  using  Schedule  A 
and  Schedule  C  of  the  new  ORR-^ 
Quarterly  Performance  Report  form 
which  was  sent  to  States  in  ORR  State 
Letter  95-35  on  November  6, 1995. 

Dated:  March  26, 1997. 
LaTinia  LuBOB, ' 

Director,  Office  ofFefugee  Resettlement. 
(FR  Doc.  97-«188  Filed  3-31-97;  8:45  am) 
■LUNe  OOOC  41M-«1-^ 


Food  and  Drug  Administration 
(Dociiat  Na  97F-0116] 

Mitsui  PetroctMmicai  Industries,  Ltd.; 
Filing  of  Food  Additive  Petition 

AQ8ICY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Pood  and  Drug 

Administration  CFDA)  is  announcing 
that  Mitsui  Petrochemical  Industries, 
Ltd.,  has  filed  a  petition  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
4'methylpentene-l  copolymers  resulting 
bom  the  copolymerization  of  4- 
meUiylpentene-1  and  1-alkenes  having 
from  12  to  18  carbon  atoms  for  use  in 
contact  with  food. 
BATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  May  1, 1997. 

AOIMESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  RJRTHER  INFORMATK3N  COMTACT: 
Spring  C.  Randolph,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3191. 

aUPPLBfCNTARY  MFORMAIKM:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(bK5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 


petition  (PAP  7B4S34)  has  been  filed  by 
Mitsui  Petrochemical  Industries,  Ltd.,  c/ 
o  Keller  and  Heckman,  1001  G  St.  NW., 
suite  500  West,  Washington,  DC  20001. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  177.1520  Olefin 
polymers  (21  CFR  177.1520)  to  provide 
for  the  safe  use  of  4-methylpentene-l 
copolymers  manufactured  by  the 
catalytic  copolymerization  of  4- 
methyl  pen  tene-1  with  1-alkenes  having 
from  12  to  18  carbon  atoms  in  contact 
with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
PoUcy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  May  1,  1997. 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  ajn.  and  4  p.m.. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  March  6. 1997. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  97-8115  Filed  3-31-97;  8:45  am) 

BIUJNQ  COM  41W-*t-F 


[Doci(MNo.97M-012Sl 

Roclw  lAoiecuiar  Systems,  Inc.; 
Premarltet  Approval  of  AMPUCOR® 
MycotMKterium  Tuberculosis  Test 

AQBiCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  Hie  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Roche 
Molecular  Systems,  Inc.,  Somerville,  NJ 
for  premarket  approval,  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  of  the  AMPUCOR®  (MTB) 
Test.  After  reviewing  the 
recommendation  of  the  Microbiology 
E)evices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of 
November  26,  1996,  of  the  approval  of 
the  application. 

DATES:  Petitions  for  administrative 
review  by  May  1,  1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  L.  Hansen,  Center  for  Devices 
and  Radiological  Health  (HFZ-440), 
Food  and  Drug  Administration.  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2096. 

SUPPLEMENTARY  INFORMATION:  Chi. 
December  22, 1994,  Roche  Molecular 
Systems,  Inc.,  Somerville,  NJ  08876- 
3711,  submitted  to  CDRH  an  application 
for  premarket  approval  of  the 
AMPUCOR®  (MTB)  Test.  The  device  is 
a  target  amplified  in  vitro  diagnostic  test 
for  the  qualitative  detection  of  M. 
tuberculosis  complex  DNA  in 
concentrated  sediments  prepared  from 
sputum  (induced  or  expectorated), 
bronchial  specimens  including 
bronchoalveolar  lavages  or  aspirates,  or 
tracheal  aspirates.  The  AMPUCOR® 
MTB  Test  is  intended  for  use  as  an 
adjimctive  test  for  evaluating  add  fast 
bacilli  (AFB)  smear  positive  sediments 
prepared  using  NALC-NaOH  or  NaOH 
digestion-decontamination  of 
respiratory  specimens  fiom  untreated 
patients  suspected  of  having 
tuberculosis.  Untreated  patients  are 
patients  who  have:  (1)  Received  no 
antituberculosis  therapy;  (2)  had  less 
than  7  days  of  therapy;  or  (3)  have  not 
received  such  therapy  in  the  last  12 
months.  Only  untreeted  patients  may  be 
evaluated  with  the  AMPUCOR®  MTB 
Test,  which  should  only  be  performed 
in  institutions  proficient  in  the  culture 
and  identification  of  M.  tuberculosis 
(ATS  Level  II  and  ID  or  CAP  extent  3 
and  4).  The  test  should  always  be 
performed  in  conjunction  with  a 
mycobacterial  culture. 

On  January  25, 1996.  the 
Microbiology  E)evices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
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an  FDA  advisory  committee,  reviewed 
and  recommended  approval  of  the 
application.  On  November  26, 1996, 
CI3RH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation. 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  May  1,  1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 


Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  February  20, 1997. 
JoMph  A.  Levitt. 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 

(FR  Doc.  97-8114  Filed  3-31-97;  8:45  ami 
BIUJNQ  CODE  4110-01-F 


(DocfcM  No  97M-0120] 

AngelinI  Ptiarmaceuticals,  Inc.; 
Premarket  Approval  of  ttte  2-ln-1  Drop 

AQBICY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  its 
approval  of  the  application  by  Angelini 
Pharmaceuticals,  Inc.,  River  Edge.  NJ, 
for  premarket  approval,  imder  the 
Federal  Food.  E)rug.  and  Cosmetic  Act 
(the  act),  of  the  2-In-l  Drop.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  February  13, 1997,  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  May  1, 1997. 

ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  12420 
Parklawn  Dr..  rm.  1-23.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Saviola,  Center  for  Devices  and 
Radiological  Health  {HFZ--460).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1744. 

SUPPLBll»fTARY  INFORMATION:  On  May 
25, 1994,  Angelini  Pharmaceuticals, 
Inc.,  River  Edge,  NJ  07661,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  2-In-l  Drop.  The  device 
is  a  contact  lens  drop,  packaged  in  a 
single-use  container,  that  is  indicated 
for  use  with  soft  (hydrophilic)  contact 
lenses  (including  disposables)  and  rigid 
gas  permeable  contact  lenses  as  a 
lubricating  and  rewetting  agent  during 
the  wearing  period  and  as  a  wetting 
agent  to  cushion  lenses  prior  to 
placement  on  the  eye.  flie  2-In-l  Drop 
may  also  be  used  in  place  of  a  daily 
cleaner  as  part  of  an  appropriate 
chemical  disinfection  regimen. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this 
application  was  not  referred  to  the 


Ophthalmic  Devices  Panel  of  the 
Medical  Device  Advisory  Committee,  an 
FDA  advisory  committee,  for  review  and 
recommendation  because  the 
information  in  the  application 
substantially  duplicates  information 
previously  reviewed  by  this  panel. 

On  February  13,  1997,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  authorizes 
any  interested  person  to  petiticm,  imder 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
21  CFR  10.33(b).  A  peUtioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  May  1, 1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  niunber  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 


tssaft 
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to  the  CofluniasioiMr  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director.  Center  for  E)evices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  March  4, 1997. 

Jo— ph  A.  Lcritt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 

(FR  Doc.  97-8169  Filed  3-31-97;  8:45  ami 
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[Docket  Na  97iM>1 22] 

Xillix  Technologies  Corp.;  Premarfcet 
Approval  of  XilHx  UFE-Lung 
Ruoresence  Endoscopy  System 

AQBiICY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  submitted 
by  Hogan  and  Hartson,  Washington,  DC, 
U.S.  representative  for  Xillix 
Technologies  Corp.,  Richmond,  B.C., 
Canada,  for  premarket  approval,  tmder 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  of  Xillix  UFE-Lung 
Fluoresence  Endoscopy  System.  After 
reviewing  the  recommendation  of  the 
Ear,  Nose,  and  Throat  Devices  Panel, 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  noticed  the 
applicant,  by  letter  of  September  19, 
1996,  of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  May  1, 1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effiectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  {HFA-305).  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kirby  J.  Cooper,  Center  for  Devices  and 
Radiological  Health  (HFZ-470),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2080. 

SUPPLfMENTARY  INFORMATION:  On 
December  21, 1995.  Hogan  and  Hartson, 
Washington,  DC.  U.S.  representative  for 
Xillix  Technologies  Corp.,  Richmond, 
B.C.  Canada,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
}Ullix  LIFE-Lung  Fluorescence 
Endoscopy  System.  The  device  is  a 
fluorescence  endoscopy  system  and  is 
indicated  for  use  as  an  adjunct  to  white 
light  bronchoscopy,  using  an  Olympus 
BF-20D  bronchoscope,  to  enhance  the 
physician's  ability  to  identify  and  locate 
bronchial  tissue,  suspicious  for 


moderate/severe  dysplasia  or  worse,  for 
biopsy  and  histologic  evaluation  in  the 
following  patient  populations: 

1.  Patients  with  Known  or  previously 
diagnosed  lung  cancer;  and 

2.  Patients  with  suspected  lung  cancer 
including:  (a)  Patients  with  Stage  I 
completely  resected  lung  cancer,  with 
no  evidence  of  metastatic  disease,  who 
are  at  risk  for  secondary  disease;  and  (b) 
patients  suspected  of  having  lung  cancer 
because  of  clinical  symptoms  such  as 
positive  sputum  cytology,  hemoptysis, 
unresolved  pneumonia,  persistent 
cough,  or  positive  x-ray. 

On  )une  11, 1996,  the  Ear,  Nose,  and 
Throat  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  September  19,  1996, 
CEMRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  Hie  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  ofHce 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  undw  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  wilt  occur,  and  other  details. 


Petitioners  may,  at  any  time  on  or 
before  May  1, 1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  numbw  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d),  . 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  March  4, 1997. 
loeeph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health 

(FR  Doc.  97-8170  Filed  3-31-97;  8:45  am] 
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Health  Rasources  and  Services      ^ 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  35,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  will  publish  periodic 
summaries  of  proposed  projects  being 
developed  for  submission  to  OMB  under 
the  Paperwork  Reduction  Act  of  1995. 
To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  fiinctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 
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Proposed  Project:  Program  Data  Report 
Form  for  the  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  (CARE)  Act  of  1 990,  Title  III 
HIV  Early  Intervention  Services  Program 

(OMB  No.  0915-0158)— Revision  and 
Extension — Title  III  of  the  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  (CARE)  Act  of  1990.  as 
amended  by  the  CARE  Act  Amendments 
of  1996,  provides  categorical  funding  to 
increase  the  capacity  and  capability  of 
organizations  that  provide  primary 
health  care  to  provide  HIV-related  early 


intervention  services  to  medically 
underserved  persons  who  have,  or  are  at 
high  risk  for,  HIV  infection.  These 
services  are  provided  as  part  of  a 
continuum  of  HTV  prevention  and 
health  care  services. 

This  clearance  request  is  for  extension 
of  OMB  approval  of  the  Title  in  Program 
Data  Report  form,  which  is  submitted 
annually  by  Title  ED  grant  recipients. 
The  bulk  of  the  information  being 
collected  describes  the  epidemiologic 
and  demographic  data  on  the 
populations  receiving  early  intervention 
services  from  grant  recipients,  and 


provide^lhe  basis  for  the  annual  report 
to  the  Secretary,  which  is  legislatively 
mandated.  It  is  also  used  to  monitor  the 
delivery  of  services,  guide  federal 
policy,  and  assist  in  program 
development  and  evaluation.  Only 
minor  revisions  to  the  form  are 
proposed,  including  deletioaof  some 
sections  found  to  lack  utility,  revision  of 
some  data  elements  and  instructions  for 
clarity,  and  addition  of  data  elements  to 
improve  the  usefulness  of  the  data. 

The  estimate  of  burden  for  the  form  is 
as  follows: 


Form  name 

No.  of 
respondents 

Responses 

per 
respondent 

Hours  per 
resportse 

Total 
burden 
hours 

Prooram  Data  Reoort  Form « 

170 

1 

500 

85,000 

Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  March  26, 1997. 
J.  Henry  Montes, 

Director,  Office  of  Pol  icy  and  Information 

Coordination. 

IFR  Doc.  97-6168  Filed  3-31-97;  8:45  am) 
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The  Ryan  White  Comprehensive  AIDS 
Resources  Emergency  Act  of  1990,  as 
Amended  by  the  Ryan  White  CARE  Act 
Amendments  of  1996 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Notice  of  a  Pre- Application 
Technical  Assistance  Workshop  for 
Ryan  White  Title  ID  HIV  Planning 
Grants. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA)  %vill 
hold  a  pre-application  technical 
assistance  workshop  for  competing 
applicants  for  Ryan  White  Title  III  HIV 
Planning  Grants,  of  Part  C  of  Title  XXVI 
of  the  Public  Health  Service  (PHS)  Act. 
A  Ryan  White  Title  III  HIV  Planning 
Grant  will  assist  health  care  service 
entities  to  qualify  for  grant  support 
under  the  Ryan  White  Title  ni  Eariy 
Intervention  Services  Program. 

Eligible  applicants  for  the  Ryan  White 
Title  m  HIV  Planning  Grants  are  public 
or  nonprofit  private  entities.  Grant 
recipients  of  the  Ryan  White  Title  HI 
Early  Intervention  Services  Program  are 
not  eligible  to  receive  Ryan  White  Title 
III  HIV  Planning  Grants. 


It  should  be  noted  that  eligible 
appUcants  for  the  Ryan  White  Title  m 
Early  Intervention  Services  Program  are 
public  or  private,  nonprofit  entities  that 
are:  Current  primary  care  service 
providers  to  populations  at  risk  for  HIV 
disease;  community  health  centers 
under  section  330  of  the  PHS  Act; 
migrant  health  centers  under  section 
330(g)  of  the  PHS  Act;  health  care  for 
the  homeless  grantees  under  section 
330(h)  of  the  PHS  Act;  family  planning 
grantees  under  section  1001  of  the  PHS 
Act,  other  than  states;  comprehensive 
hemophilia  diagnostic  and  treatment 
centers;  or  federally  qualified  health 
centers  under  section  1905(1)(2)(B)  of 
the  Social  Security  Act. 
PURPOSE:  The  purpose  of  the  pre- 
application  tedmical  assistance 
workshop  is  to  provide  information 
about  the  Ryan  White  Title  III  HIV 
Planning  Grant  program,  and  to  review 
application  procedures.  Information 
will  also  be  provided  about  the  Ryan 
White  Title  III  Early  Intervention 
Services  Program.  Participants  will  have 
the  opportunity  to  review  the  program 
guidance  and  to  receive  technical 
assistance  pertaining  to  all  aspects  of 
writing  a  Ryan  White  Title  III  HIV 
Planning  Grant  application. 
FOR  FURTHER  INFORMATION  AND  TO 
REGISTER:  Anyone  interested  in 
attending  this  workshop  must  contact 
Ms.  Karin  Martinson,  Professional  and 
Scientific  Associates,  Inc.,  8180 
Greensboro  Drive,  Suite  1050,  McLean 
VA  22102-3823  (phone:  703^42-9824). 
Costs  of  attending  the  workshop  are  the 
sole  responsibility  of  the  attendee. 
There  is  a  nominal  registration  fee  of 
$50  to  cover  the  cost  of  materials,  lunch 
and  refreshments. 

For  general  infonnation,-contact  the 
HIV  Primary  Care  Programs  Branch, 


Division  of  Programs  for  Special 
Populations,  Bureau  of  Primary  Health 
Care,  4350  East  West  Highway. 
Bethesda,  MD  20814  (telephone:  301- 
594-4444). 

Date,  Time,  and  Location 

Wednesday,  April  9. 1997  (the  due 
date  for  the  Ryan  White  Title  III  HIV 
Planning  Grant  is  May  1, 1997).  10:00 
a.m.-5:00  p.m.,  St.  Louis  Airport 
Marriot,  St.  Louis,  Missouri,  (314)  423- 
9700. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.918. 

Dated:  March  26. 1997. 
Claode  Earl  Fox, 
Acting  Administrator. 
[FR  Doc.  97-8167  Filed  3-31-97;  8:45  ami 
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National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Humart  Development:  Opportunity  for 
a  Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Development  of  a  Microbial  Screen 
for  Anti-Virals  Targeting  PKR  or 
InhibttorsofPKR     , 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS. 

ACTION:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  is  seeking  one  or  more  CRADA 
partners  for  further  development  and 
evaluation  of  a  microbial  screen  in  yeast 
to  identify  anti-viral  agents  that  target 
regulators  of  and/or  the  PKR  kinase.  The 
National  Institute  of  Child  Health  and 
Human  Development  has  established  a    - 
system  in  yeast  to  identify  and 
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characterize  viral  regulators  of  tliftPKR 
kinase,  that  should  also  be  useful  for 
identifying  anti-viral  agents  that 
counteract  the  viral  regulators.  To 
expedite  research  and  development  of 
this  system,  the  National  Institutes  of 
Health  is  seeking  CRAOAs  with 
pharmaceutical  or  biotechnology 
companies  in  accordance  with  the 
regulations  governing  the  transfer  of 
Government-developed  agents.  Any 
proposal  to  use  or  develop  this  system 
will  be  considered. 

ADDRESSES:  CRADA  proposals  and 
questions  about  this  opportunity  should 
be  addressed  to:  Dr.  Gordon  Guroff, 
Deputy  Scientific  Director,  National 
Institute  of  Child  Health  and  Human 
Development,  Building  49,  Room  5A64, 
Bethesda.  MD  20892  (301/496-4751). 

DATES:  CRADA  proposals  should  be 
received  on  or  before  July  30,  1997  for 
priority  consideration.  However, 
CRADA  proposals  submitted  thereafter 
will  be  considered  until  a  suitable 
CRADA  Collaborator  is  selected. 

SUPPLEMBfTARY  INFORMATKM:  The 
protein  kinase  PKR  is  a  component  of 
the  interferon-induced  anti-viral  defense 
mechanism  in  mammalian  cells.  Upon 
activation  by  binding  double-stranded 
RNA  in  infected  cells,  the  kinase  down- 
regulates  the  cellular  translational 
apparatus,  and  thus  impairs  viral 
protein  expression.  To  overcome  the 
inhibitory  effects  of  PKR,  viruses  have 
developed  efficient  methods  to  prevent 
the  activation  or  function  of  the  kinase. 
A  potential  site  of  therapeutic 
intervention  is  to  block  viral  inhibition 
of  PKR 

The  NICHD  has  developed  a  microbial 
system  in  the  yeast  Saccharomyces 
cerevisiae  in  which  expression  of  PKR 
inhibits  growth  by  down-regulating 
cellular  protein  synthesis.  The  toxicity 
of  PKR  in  this  system  can  be  relieved  by 
co-expression  of  viral  regulatory  factors 
including  the  vaccinia  virus  K3L 
protein.  This  simple  microbial  system 
should  be  amenable  to  high  through-put 
screens  to  identify  anti-viral  agents  that 
inactivate  viral  regulators  of  PKR,  and 
thus  restore  PKR  toxicity  in  this  system. 
In  addition,  agents  that  act  on  PKR  and 
reduce  the  sensitivity  of  PKR  to  viral 
regulatory  factors  could  also  be 
identified.  This  system  should  also  be 
useful  to  identify  regulators  of  PKR  fit)m 
other  viruses,  and  then  subsequently  , 
used  to  identify  inhibitors  of  these 
newly  identified  viral  regulatory  factors. 

In  an  effort  to  expedite  research  and 
development  of  new  anti-viral  agents 
targeting  PKR,  the  National  Institute  of 
Child  Health  and  Human  Development 
seeks  a  CRADA  partnerfs)  for  joint 


exploration.  Any  CRADA  proposals  for 
use  of  this  system  will  be  considered. 

The  CRADA  aims  will  include  the 
rapid  publication  of  research  results 
consistent  with  protection  of  proprietary 
information  and  patentable  inventions 
as  well  as  the  timely  exploitation  of 
commercial  opportunities.  The  CRADA 
partner  will  enjoy  the  benefits  of  first 
negotiation  for  licensing  Government 
rights  to  any  inventions  arising  under 
the  agreement  and  will  advance  funds 
payable  upon  signing  the  CRADA  to 
help  defray  Government  expenses  for 
patenting  such  inventions  and  other 
CRADA-related  costs. 

The  role  of  the  National  Institute  of 
Child  Health  and  Human  Development 
will  be  as  follows: 

1.  Provide  the  collaborator  with  the 
data  on  the  system  covered  by  the 
agreement. 

2.  Provide  the  yeast  strains  and 
plasmids  covered  by  the  agreement. 

3.  Continue  studies  on  the  system  to 
optimize  growth  tests  for  screens. 

4.  Work  cooperatively  with  the 
Collaborator  to  perform  the  necessary 
controls  to  validate  results  from  screens. 

5.  Jointly  identify  additional  PKR 
inhibitors,  and  establish  necessary 
strains  for  anti  viral  screens. 

The  role  of  the  Collaborator  will  be  as 
follows: 

1.  Undertake  studies  to  evaluate  the 
usefulness  of  this  system  for  high 
through-put  screens. 

2.  Cooperate  to  identify  additional 
PKR  inhibitors  that  could  be  tested 
using  this  system. 

3.  Undertake  studies  using  this  system 
to  identify  agents  that  inactivate  viral 
inhibitors  of  PKR. 

Selection  criteria  for  choosing  the 
CRADA  Collaborator(s)  will  include  but 
are  not  limited  to  the  following: 

1.  The  ability  to  collaborate  with  the 
NICHD  on  further  research  and 
development  of  this  technology.  This 
ability  can  be  demonstrated  through 
experience  and  expertise  in  this  and 
related  areas  of  tedmology. 

2.  The  demonstration  of  adequate 
resources  to  perform  the  research  and 
development  of  this  technology  (e.g.. 
p)ersonnel,  expertise,  and  facilities)  and 
accomplish  objectives  according  to  an 
appropriate  timetable  to  be  outlined  in 
the  CRADA  Collaborator's  proposal. 

3.  The  level  of  financial  support  the 
CRADA  Collaborator  will  provide  for 
CRADA  related  Government  activities. 

4.  The  willingness  to  cooperate  with 
the  NICHD  in  publication  of  research 
results  consistent  with  the  protection  of 
proprietary  information  and  patentable 
inventions  which  may  arise  during  the 
period  of  the  agreement. 

5.  Agreement  to  be  bound  by  DHHS 
rules  and  regulations  regarding  human 


subjects,  patent  rights,  ethical  treatment 
of  animals,  and  randomized  clinical 
trials. 

6.  Agreement  with  provisions  for 
equitable  distribution  of  patent  rights  to 
any  inventions  developed  under  the 
CRADA(s).  Generally,  the  rights  of 
ownership  are  retained  by  the 
organization  which  is  the  employer  of 
the  inventor,  with  an  irrevocable,  non- 
exclusive, royalty  free  license  to  the 
Government  (when  a  company 
employee(s)  is  the  sole  inventor)  or  an 
option  to  negotiate  an  exclusive  license 
to  the  company  on  terms  that  are 
appropriate  (when  the  Government 
employee(s)  are  either  sole  or  joint 
inventore). 

Dated:  March  18. 1997. 
BariMra  M.  McGaray, 

Deputy  Director,  Office  of  Technology 

Transfer. 

[FR  Doc.  97-8120  Filed  3-31-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4200-N-4e] 

Notice  of  Proposed  Information 
Collection  for  Public  Comnrtent 

agency:  Oflice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Proposed  information  collection 

for  public  comment. 

« 

SUMMARY:  The  proposed  information 
collection  requirement  for  the  State 
Community  Development  Block  Grant 
(CDBG)  program  will  be  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comment  due  date:  June  2, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Shelia  E.  Jones, 
Department  of  Housing  &  Urban 
Development,  451  7th  Street,  SW,  Room 
7230.  Washington,  DC  20410-7000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Johnson,  Acting  Director.  State 
and  Small  Qties  Division,  Department 
of  Housing  and  Urban  Development, 
Room  7286.  451  Seventh  Street,  SW. 
Washington,  DC  20410-7000.  For 
telephone  communication,  contact 
Yvette  Aidara,  State  and  Small  Cities 
Division,  at  202-708-1322.  This  is  not 
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a  toll-firee  number.  Hearing  or  speech 
impaired  individuals  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  wrill  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 


minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

T/t/e  o/Proposa/;  Community 
Development  Block  Grants:  State's 
Program 

OMB  Control  Number:  2506-0085 

Description  of  the  need  for  the 
information  and  proposed  used:  The 
information  is  needed  to  assist  HUD  in 
determining  whether  States  are  carrying 
out  the  CDBG  program  in  accordance 
with  the  applicable  laws.  In  addition. 
States  must  maintain  records  at  the  state 
level  to  facilitate  review  and  audit  by 
HUD  of  each  state's  administration  of  its 
grant  pursuant  to  section  104(e)  of  the 
statute  and  section  570.490  of  the  State 
CDBG  rule. 


Agency  form  numbers,  if  applicable: 
The  Housing  and  Community 
Development  Act  of  1974,  as  amended, 
requires  states  that  administer  the  CDBG 
program  to  submit:  (1)  a  Final  Statement 
that  contains  the  community 
development  objectives,  a  method  of 
distribution,  and  the  certification  by  the 
Governor  or  a  duly  authorized  state 
official  (Section  104(a)(1));  (2)  an  annual 
performance  and  evaluation  rep>ort 
(PER)  (Section  104(e));  and  such  records 
as  may  be  necessary  to  facilitate  review 
and  audit  by  HUD  of  the  state's 
administration  of  CDBG  funds  (Section 
104(e)(2)). 

Members  of  affected  public:  State  . 
Governments  participating  in  the  State 
administered  CDBG  program 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 


Task 

Numt)ef  of  respondents 

Frequency  of  response  (annual) 

Estimate  of 
bunten 
hours 

Tofal  U.S. 
burden  hours 

PER  (Performance  &  Evaluation  Re- 
port). 
Recordkeeping: 

States „. 

Localities 

Consolidated  Plan*  

49 

49  

3.500  

*49 

1 

On-going  _ 

On  goirtg  

(•)  - 

216 

117 
26 

n 

10,584 

5.733 

91.000 

(101.950) 

Total  

49  pkiS 

.«...» ~ 

7066 

107,317 

'ConPtan  paperwork  hours  reported  with  2506-01 17. 


Status  of  the  proposed  information 
co//ec(jo/i;  Reinstatement,  with  minor 
change,  of  a  previously  approved 
collection  for  which  approval  is  near 
expiration  end  request  for  OMB  renewal 
for  three  years.  The  current  OMB 
approval  expires  in  April,  1997. 

This  report  does  not  include  101,950 
hours  (2039  per  respondent)  spent  on 
Consolidated  Plan  preparation  and 
reporting.  Those  hours  are  reported  with 
2506-0117. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.Q  Chapter  35, 
as  amended. 

Dated:  March  26. 1997. 
Jacquie  Lawing, 

General  Deputy,  Assistant  Secretary. 
(FR  Doc.  97-«209  Filed  3-31-97;  8:45  ami 
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[Docket  No.  FR-4200-N-47] 

Notice  of  Proposed  Infonnation 
Collection  for  Public  Conunent; 
Community  Development  Block  Grant 
Entitlement  Program 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  proposed  information 
collection  for  public  comments. 

SUMMARY:  The  proposed  information 
collection  requirement  for  the 
Community  Development  Block  Grant 
(CDBG)  entitlement  program  described 
below  will  be  submitted  to  the  OfBce  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  June  2, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 


Reports  Liaison  Officer,  Sheila  E.  Jones, 
Department  of  Housing  and  Urban 
Development,  451-7th  Street,  SW, 
Room  7230,  Washington,  DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deirdre  Maguire-Zinni,  Director, 
Entitlement  Communities  Division, 
(202)  708-1577  (this  is  not  a  toll-free 
number). 

SUPPLEMBfTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information:  (3)  Enhance  . 
the  quality,  utility,  and  clarity  of  the 
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information  to  lie  collected:  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Community 
Development  Block  Grant  Entitlement 
Prooum. 

CMfB  Control  Number,  if  applicable: 
2506.0077. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Community  Development  Block  Grant 
(CDBG)  Entitlement  grantees  are 
required  by  24  CFR  570.506  to  retain 
records  necessary  to  document 
compliance  with  statutes,  regulations. 
Executive  Orders,  and  OMB  Circulars 
applicable  to  the  CDBG  Entitlement 
Program.  Also.  Entitlement  grantees  are 
required  by  Section  104(e)  of  Title  I  of 
the  Housing  and  Community 
Development  Act  to  annually  submit  a 
performance  rep>ort,  which  is  necessary 
for  the  Secretary  to  perform  an  annual 
review  of  performance  required  by  that 
section  of  the  law,  as  well  as  providing 
the  documentation  necessary  to  prepare 
the  Annual  Report  to  Congress  on  the 
CDBG  program. 

Entitlement  ^ntees  will  no  longer  be 
required  to  submit  a  separata  annual 
report  (Grantee  Performance  Report  or 
GPR)  specifically  addressing  all  CDBG 
Entitlement  program  activities.  Grantees 
will  now  report  on  their  CDBG  activities 
in  the  Consolidated  Annual 
Performance  and  Evaluation  Report 
(which  would  also  include  performance 
report  information  for  the  HOME 
Investment  Partnership,  Emergency 
Shelter  Grants  [ESGj.  and  Housing 
Opportimities  for  Persons  With  AJDS 
[HOPWAl  programs  as  well,  should  the 
CDBG  grantee  also  be  a  recipient  of  any 
funds  under  these  programs). 

The  automated  Integrated 
Disbursement  and  Information  System 
(IDIS)  will  be  a  key  component  in  the 
production  of  the  Consolidated  Annual 
Performance  and  Evaluation  Report. 
Grantees  will  input  information  about 
their  CDBG  program  activities  into  IDIS 
on  an  on-going  basis  throughout  their 
program  year.  Since  data  can  be  easily 
extracted  from  IDIS  to  be  included  in 
the  Consolidated  Annual  Performance 
and  Evaluation  Report,  the  time 
necessary  to  produce  the  report  will  be 
reduced.  Duplication  of  information  and 
inconsistent  reporting  will  be  reduced 
also.  There  are  no  standard  forms 
required  to  be  used  in  the  Consolidated 
Annual  Performance  and  Evaluation 


Report,  therefore  grantees  have  much 
flexibility  with  respect  to  its  design  and 
format. 

The  proposed  information  collection 
requirement  includes  a  revision  of  the 
currently  approved  recordkeeping  and 
reporting  requirements  for  entitlement 
grantees  in  the  CDBG  program.  The 
existing  approval  granted  under  OMB 
Number  2506-0077  is  due  to  expire  May 
31, 1997.  The  existing  approval  includes 
the  Final  Statement  (SF-424).  which 
was  submitted  by  grantees  as  a 
condition  for  receiving  their  grant,  and 
GPR  (Forms  HUD-4949.1  through 
4949.6),  which  was  submitted  at  the  end 
of  each  grantee's  program  year. 

This  is  to  advise  that  the  Final 
Statement  will  be  excluded  from  the 
information  collection  requirement, 
since  the  information  previously 
included  in  the  Final  Statement  is  now 
submitted  to  the  Department  as  part  of 
the  consolidated  Submission  for 
Community  Development  Planning  and 
Development  Programs  (see  OMB 
approval  No.  2506-0117). 

Although  the  EDIS  and  the 
Consolidated  Aimual  Performance  and 
Evaluation  Report  can  contain 
information  on  a  grantee's  CDBG, 
HOME.  ESG,  and  HOPWA  programs, 
this  information  collection  requirement 
submitted  to  OMB  requests  approval  for 
CDBG  Entitlement  Program 
recordkeeping  and  reporting 
requirements  only. 

Ilie  Department  is  in  the  process  of 
converting  all  of  its  CDBG  Eintitlement 
grantees  into  the  IDIS.  Given  the  wide 
range  of  grantee  program  year  start  dates 
for  1997  (January  1, 1997  to  October  1, 
1997)  some  grantees  have  yet  to  be  fiiUy 
converted  into  the  IDIS.  Some 
communities  may  continue  to  report 
through  the  GPR  until  they  are  fully 
converted  into  the  IDIS.  Also,  the  IDIS 
does  not  collect  all  information 
necessary  to  meet  all  requirements  for 
the  Entitlement  CDBG  program. 
(^antees  will  have  to  submit 
supplementary  documents  with  their 
Consolidated  Annual  Performance  and 
Evaluation  Report  to  meet  these 
requirements.  In  future  program  years, 
grantees  will  report  through  the  IDIS 
system,  with  supplementary  documents 
submitted. 

Members  of  affected  public: 
Entitlement  grantees  of  the  Community 
Development  Block  Grant  Program. 

Estimation  of  the  total  nvmoers  of 
hours  needed  to  prepare  the  information 
collection,  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  Department 
estimates  that  each  of  its  925  grantees 
will  annually  use,  on  average,  125  hours 
to  keep  records  (non-IDIS 


recordkeeping)  on  their  CDBG  activities, 
and  305  hours  to  prepare  reports  on 
activities  (both  IDIS-generated  and  non- 
IDIS  reports). 

570.506  (recordkeeping)  (on-going): 
925x125  hrs=115,625  hrs. 

570.507  (reporting):  925x305 
hrs=282,125  hrs. 

Total  burden  hours=397,750  hrs. 
Computation  of  reporting  hours:  ' 

(Quarterly  and  annual  reports  from 
IDIS,  annual  total):  925x284 
hrs=262,700 

(Non-IDIS  reports.  Supplemental 
annual):  925x21  hrs=19,425 

Total  reporting  hrs=282,125  hrs. 

Status  of  the  proposed  information 
collection:  Reinstatement,  with  change, 
of  a  previously  approved  collection  for 
which  approval  is  near  expiration  and 
request  for  OMB  renewal  for  three  years. 
The  current  OMB  approval  expires  in 
May  1997. 

This  report  does  noMnclude  35,920 
hours  spent  on  Consolidated  Plan 
preparation  and  submission.  Those 
hours  are  reported  with  2606-0117. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  March  26, 1997. 
JacqiiM  Lawing. 

General  Deputy  Assistant  Secretary. 
ira  Doc.  97-8210  Filed  3-31-57;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Wectem  Water  Policy  Revlow  Advisory 
Commission  MoetinQ 

AGENCY:  Department  of  the  Interior. 
ACnON:  Notice  of  open  meeting. 

summary:  As  required  by  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  the  Western  Water 
Policy  Review  Advisory  Commission 
(Commission),  established  by  the 
Secretary  of  the  Interior  under  the 
Reclamation  Proiects  Authorization  and 
Adjustment  Act  of  1992,  will  meet  to 
receive  direct  testimony  from  its 
contracted  researchers  who  are 
reprarting  on  issues  in  six  major  river 
basins  in  the  west  and  to  meet  on  other 
Commission  business. 
dates:  Thursday,  April  17, 1997. 8:30 
ajn.-5:00  p.m.;  Fri(Uiy,  April  18, 1997, 
8:00  a.m.-5:00  pjn.;  Saturday,  April  19. 
1997,  8:00  a.m.-12:00  p.m. 
AOORESSeS:  Location:  Regal  Harvest 
House,  1345  28th  Street,  Boulder. 
Colorado.  Room  locations  will  be  posted 
in  the  hotel  lobby.  Copies  of  the  agenda 
are  available  from  the  Western  Water 
Policy  Review  Office,  I>-5001;  P.O.  Box 
25007;  Denver,  CO  80225-0007. 


FOR  RJRTHER  WFORSMTION  CONT  ACT: 
The  Commission  Office  at  telephone 
303-236-6211,  FAX  303-236-4286,  or 
E-mail  to  rgunnarsonOdo.usbr.gov. 
SUPPt^MB^TARV  ink>RMATK)N:  Public 
Participation:  Written  statements  may 
he  provided  in  advance  to  the  Western 
Water  Policy  Review  Office,  address 
cited  under  the  ADDRESSES  caption  of 
this  notice,  or  submitted  directly  at  the 
meeting.  Statements  will  be  provided  to 
the  members  prior  to  the  meeting  if 
received  by  no  later  than  April  10, 1997. 
The  Commission's  schedule  will  not 
allow  time  for  formal  presentations  by 
the  public  during  the  meeting. 

Dated:  March  25, 1997. 
Larry  Schulz, 
Administrative  Officer. 
fFR  Doc.  97-8227  Filed  3-31-97;  8:45  am) 

BiLUNG  COOE  43tO-«4-M 


Bureau  of  Land  Management 
IWY-920-07-1 320-00] 

Powder  River  Regional  Coal  Team 
Activities:  Amendment  of  Agenda 

agency:  Depairtment  of  Interior. 

Wyoming. 

ACTION:  Modification  x>f  regional  coal 

team  meeting  agenda. 

SUMMARY:  Addition  of^Discussion  Items 
to  Regional  Coal  Team  (RCT)  agenda  for 
its  Annual  meeting. 
DATES:  The  RCT  meeting  remains  as 
initially  scheduled;  e.g.  9:00  a.m.  M.D.T. 
on  Wednesday,  April  23, 1997. 
ABORESSES:  The  meeting  will  be  held  as 
originally  scheduled  at  the  Wyoming 
Conservation  Commission's  Meeting 
Room,  777  West  1st -Street,  Casper, 
Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Hernandez  or  Eugene  Jonart,  Wyoming 
State  Office,  Attn:  (922),  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003,  telephone 
(307)  775-6270  or  775-6257. 
SUPPLEMBHTARY  INFORMATION:  The  RCT 
would  like  to  announce  that  several 
changes  have  occurred  which  they 
would  like  to  bring  to  the  public's 
attention.  A  new  coal  lease-by- 
application  (LBA)  was  filed  with  the 
BLM  Wyoming  State  Office  by  Amax 
Land  Company  (WYW141568).  on 
March  20, 1997,  for  an  estimated  200 
million  tons  and  1,578  acres.  This  is  the 
initial  public  notification  of  this 
pending  application,  in  accordance  with 
the  Powder  River  Operational 
Guidelines  (1991). 

In  addition,  a  brief  update  of  the  1996 
Powder  River  Basin  Market  Analysis  has 
been  added.  Any  party  interested  in 


providing  comments  or  data  related  to 
the  above  pending  application  may 
either  do  so  in  writing  to  the  State 
Director  (922),  Wyoming  State  Office, 
Bureau  of  Land  Management,  P.O.  Box 
1828,  Cheyenne,  WY,  82003,  no  later 
than  April  18, 1997,  or  by  addressing 
the  RCT  with  his/her  concerns  at  the 
meeting  on  April  23, 1997. 

The  amended  agenda  for  the  meeting 
follows: 

1.  Introduction  of  RCT  Members  and 
guests. 

2.  Approval  of  the  Minutes  of  the 
April  23, 1996,  Regional  Coal  Team 
meeting  held  in  Cheyenne,  Wyoming. 

3.  Regional  Coal  Activity  Status: 

a.  Current  Production  and  Trend. 

b.  Activity  Since  Last  RCT  Meeting. 

c.  Status  of  pending  LBAs  previously 
■reviewed  by  RCT: 

—North  Rochelle  LBA— WYW127221, 
Ziegler;  filed  7/22/92;  140  million 
tons;  est.  sale  date  July  1997.  Draft  EIS 
was  reviewed  by  public  from 
November  8. 1996.  thru  January  10. 
1997.  A  public  hearing  was  held  in 
Gillette,  WY,  on  December  12, 1996 

—Powder  River— WYW136142; 
Peabody;  filed  3/23/95,  est.  550 
million  terns.  4.020  acres,  tentative 
sale  date  in  March  98 

—Jacob's  Ranch— WYWl  36458; 
(Wyoming),  Kerr-McGee;  filed  4/14/ 
95,  est  432  million  tons,  4,000  acres, 
tentative  sale  date  June  98 

d.  Status  of  Coal  Exchanges — Belco/ 
Hay  Creek;  Nance/Brown  A VF. 

e.  Pending  Coal  Lease  Modifications 
(if  any). 

f.  New  coal  lease  applications  (LBAs). 

4.  Update  of  Selected  Portions  of  1996 
Executive  Simtimary. 

5.  Update  of  1996  Market  Analysis. 

6.  Other  Regional  issues: 

— Status  of  Buffalo  Resource  Area's 

Management  Plan,  (Wyoming). 
— ^Encoal  Corporation  Presentation 
— ^North  American  Power  Group 
Presentation 

7.  Lease  Applicant  Presentations: 
— Evergreen  Enterprises 

— Antelope  Coal  Company 
— Amax  Land  Company 

8.  RCT  Activity  Planning 
Recommendations. 

— Review  and  recommendation(s)  on 
pending  lease  Application(s) 

9.  Discussion  of  the  next  meeting  site 
and  time. 

10.  Adjourn. 

Public  discussion  opportunities  will 
be  provided  on  all  agenda  items. 
Alan  R.  Pierson, 
State  Director,  Wyoming. 
(FR  Doc.  97-8163  Filed  3-31-97;  8:45  ami 

BILLMG  COOE  4310-42-M 


[CA-03O-143a-O1;  CAS  58^ 

Termination  of  Classifications  of 
Puislic  Lands  for  Small  Tract 
Classificatioa -Number  506,  Rscreation 
and  Public  Purpose,  and  KAultiple-Use 
Management,  and  Opening  Order; 
California;  Correction 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Correction.  t 

summary:  In  notice  document  96-22270 
beginning  on  page  46481  in  the  issue  of 
Tuesday,  September  3, 1996,  make  the 
following  correction: 

On  page  46482  in  the  second  column, 
(a).  Insert  sec.  11  into  the  legal 
description  for  T.  43  N.,  R.  13  E.;  (b). 
insert  the  following  legal  description: 

T.  41  N.,  R.  14  E., 

Sees.  4  to  9,  inclusive; 

Sees.  16  to  21,  inclusive; 

Sees.  28  to  33,  inclusive. 

Dated:  March  19, 1997. 
David  Mclkiay, 
Chief,  Braach  of  Lands. 
IFR  Doc  97-8159  Piled  3-31-«7;  8:45  ami 
<aiujNG  cooe  uio-io-p 


{NV-M2-07-1420-(Xq 

HIing  of  Plats  of  Survey;  Nevada 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
filing  of  Plats  of  Survey  in  Nevada. 
DATES:  Filing  is  efFective  at  10:00  a.m. 
on  the  dates  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Thompson,  Acting  Chief, 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  Nevada  State 
Office,  850  Harvard  Way.  P.O.  Box 
12000,  Reno,  Nevada  89520.  702-785- 
6541. 

SUPPI^lBITARY  INFORMATION: 

1.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  January  9, 1997: 

The  plat,  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boundary  and  a  portion  of  the 
subdivisional  lines  of  Township  14 
North,  Range  20  East,  of  the  Mount 
Diablo  Meridian,  in  the  State  of  Nevada, 
under  GroUp  No.  739,  was  accepted 
January  7, 1997. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

2.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
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the  Nevada  State  Office,  Reno,  Nevada 
on  January  16, 1997: 

The  plat,  in  five  (5)  sheets, 
representing  the  dependent  resurvey  of 
the  Sixth  Standard  Parallel  South, 
through  a  portion  of  Range  59  East,  a 
portion  of  the  south  boundary,  the  east 
boundary,  a  portion  of  the  subdivisional 
lines  and  a  portion  of  Mineral  Survey 
No.  5026,  and  the  subdivision  of  certain 
sections,  Tovtiship  25  South,  Range  59 
.East,  of  the  Mount  Diablo  Meridian,  in 
the  State  of  Nevada,  under  Group  No. 
702,  was  accepted  January  14, 1997. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

3.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  January  30,  1997: 

The  plat,  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boundary  and  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  4  and  9,  Township  11  North, 
Range  26  East,  of  the  Mount  Diablo 
Meridian,  in  the  State  of  Nevada,  imder 
Group  No.  757,  was  accepted  January 
28.  1997. 

This  survey  was  executed  to  meet 
certain  needs  of  the  Bureau  of  Land 
Management. 

4.  Tne  Plat  of  Survey  of  the  following 
described  lands  will  be  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  May  5,  1997: 

The  plat,  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  Mineral  Survey 
No.  4813  in  Township  16  North,  Range 
29  East;  and  the  dependent  resurvey  of 
a  portion  of  Mineral  Survey  No.  5123  in 
Townships  16  North,  Ranges  28  and  29 
East,  and  the  survey  of  a  portion  of  the 
west  boundary  and  a  portion  of  the 
subdivisional  lines  of  Township  16 
North,  Range  29  East,  of  the  Mount 
Diablo  Meridian,  in  the  State  of  Nevada, 
under  Group  No.  759,  was  accepted 
March  18, 1997. 

This  survey  was  executed  to  meet 
certain  needs  of  the  Bureau  of  Land 
Management. 

5.  Subject  to  valid  existing  rights  the 
provisions  of  existing  withdrawals  and 
classifications,  the  requirements  of 
applicable  laws,  and  other  segregations 
of  record,  those  lands  listed  under  item 
4  are  open  to  application,  petition,  and 
disposal,  including  application  under 
the  mineral  leasing  laws.  All  such  valid 
applications  received  on  or  prior  to  May 
5, 1997,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  order  of  filing. 

6.  The  above-listed  surveys  are  now 
the  basic  record  for  describing  the  lands 


for  all  authorized  purposes.  These 
surveys  have  been  placed  in  the  open 
files  in  the  BLM  Nevada  State  Office 
and  are  available  to  the  public  as  a 
matter  of  information.  Copies  of  the 
surveys  and  related  field  notes  may  be 
furnished  to  the  public  upon  payment  of 
the  appropriate  fees. 

Dated:  March  19,  t997. 
Robert  H.  Tbompson, 
Acting  Chief  Cadastral  Surveyor,  Nevada. 
|FR  Doc.  97-«160  Piled  3-31-97;  8:45  am] 
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National  Park  S«rvlc« 

Notice  of  Boundary  Adjustment  and 
Exchange  of  Lands  In  Clallam  and 
Mason  Counties,  Washington 

SUMMARY:  This  notice  announces  a 
revision  of  the  boundaries  of  Olympic 
National  Park.  Federal  lands  within 
Olympic  National  Park  (ONP)  have  been 
conveyed  to  the  Qty  of  Tacoma 
(Tacoma)  for  operation  of  the  Lake 
Cushman  hydroelectric  project.  The 
boundary  of  ONP  has  been  adjusted  to 
delete  these  disposed  federal  lands.  In 
exchange,  the  United  States  (U.S.)  has 
acquired  formerly  State-owned  lands 
within  the  boundaries  of  ONP,  which 
were  provided  by  Tacoma. 

fOR  FURTHER  INFORMATION  CONTACT: 
Realty  Officer,  Land  Resources  Program 
Center,  Columbia  Cascades  System 
Support  Office,  909  First  Avenue, 
Seattle,  WA  98104-1060  (206)  220- 
4065. 

SUPPLEMSfTRY  INFORMATION:  This 
boundary  change  and  land  exchange 
was  made  pursuant  to  the  Act  of 
October  23, 1992,  Public  Law  102-436 
(106  Stat.  2217). 

Effective  March  3, 1997.  the  following 
described  federal  lands  were  conveyed 
to  Tacoma  by  the  U.S.  and  deleted  itom 
the  boundaries  of  ONP: 

WilUmette  Meridian 

Township  23  North.  Range  5  Wsst.  Mason 
County 
Tract  37  in  unsurveyed  Sections  3  and  4. 
Containing  29.83  acres,  more  or  less. 

In  exchange,  the  U.S.  acquired  the 
following  described  lands  which  are 
within  the  boundary  of  ONP: 

WilluMtte  Meridian 

Township  30  North.  Range  10  West.  Clallam 
County 
Section  26:  NWV«NWV«.  and 
Township  28  North,  Range  15  West,  Clallam 
County 
Section  36:  N'/»NB'ANBV«SWV«. 

The  above  lands  aggregating  45  acres,  more 
or  less. 


The  lands  exchanged  vvere 
determined  to  be  of  equal  value.  An 
environmental  assessment  of  the  project 
resulted  in  a  Finding  of  No  Significant 
Impact. 

Management  of  the  former  federal 
lands,  although  conveyed  to  Tacoma 
and  being  removed  from  the  boimdary 
of  ONP,  will  continue  to  include  public 
access  and  resource  protection  through 
a  management  agreement. 

Maps  concerning  the  exchange  and 
boundary  adjustment  are  on  file  and 
available  for  inspection  in  the  office  of 
the  National  Park  Service,  Department 
of  the  Interior,  Land  Resources  Program 
Center,  Columbia  Cascades  System 
Support  Office. 

Dated:  March  14, 1997. 
William  C.  Wahen, 

Deputy  Field  Director,  Pacific  West  Area. 
(PR  Doc  97-8187  Filed  3-31-97;  8:45  ami 
aaxiNQ  cooc  4310-70-p 


PeterslMjrg  National  Battlefield  General 
Management  Plan  Public  Meeting  and 
Intent  To  Publish  an  Environmental 
Impact  Statement 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting/open  house 
and  notice  of  intent  to  publish 
environmental  impact  statement. 

summary:  This  notice  announces  an 
upcoming  scoping  meeting/open  house 
for  Petersburg  National  Battlefield 
General  Management  Plan  and  the 
intent  to  publish  an  environmental 
impact  statement  in  association  with  the 
general  management  plan. 

DATE  AND  TIME:  Thursday,  April  10, 1997 
from  2:00  to  4:00  pm. 
ADDRESSES:  Petereburg  National 
Battlefield  Visitor  Center,  Highway  36, 
Petersburg,  VA  23803. 

The  purpose  of  the  meeting/open 
house  to  describe  the  general 
management  planning  effort  beginning 
for  Petersburg  National  Battlefield  and 
to  solicit  concerns  about  the  future 
management  of  the  park.  The  agenda  for 
the  open  house  consists  of  an  overview 
of  the  project  and  an  open  discussion  of 
citizen  concerns. 

We  encourage  all  who  have  an 
interest  in  the  park's  future  to  attend  or 
to  contact  the  Park  Superintendent  by 
letter  or  telephone.  Minutes  of  the 
meeting  will  be  available  for  public 
review  four  weeks  after  the  meeting  at 
the  Visitor  Center. 

FOR  FliRTHER  INFORMATKW  CONTACT: 
Superintendent,  Petersburg  National 
Battlefield,  1539  Hickory  Hill  Road, 
Petersburg,  VA  23803,  (804)  732-4210. 


Dated:  March  7. 1997. 
Peter  Iris-Williams, 

Chesapeake/ Allegheny  System  Support 

Office,  Partnership  Sr  Stewardship  Team. 

Hon.  John  Warner 

Hon.  Charles  Robb 

Hon.  Robert  Scott 

Hon.  Norman  Sisisky 

Governor  George  Allen 

[PR  Doc.  97-«247  Filed  3-31-97;  8:45  am) 
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Saint  Croix  National  Scenic  Riverway, 
Minnesota  and  Wisconsin 

AGBilCY:  National  Park  Service,  Interior. 
ACTION:  Implementation  of  Saint  Croix 
National  Scenic  River  interim  camping 
management  program. 

SUMMARY:  The  National  Park  Service, 
Saint  Croix  National  Scenic  Riverway, 
will,  over  the  next  3  years,  update  its 
1993  Camping  Management  Plan  and 
program  to  bring  it  into  compliance 
with  National  Park  Service  policy  and 
regulations.  This  interim  program  will 
parallel  the  Lower  Saint  Croix  Riverway 
Cooperative  Management  Plan  and 
Upper  Saint  Croix  Riverway  General 
Management  Plan  planning  processes. 
No  action  will  be  taken  that  is  not  in 
keeping  with  the  general  direction  of  the 
planning  process  or  that  cannot  be 
changed. 

Current  direction  for  implementing 
the  riverway's  camping  management 
program  is  provided  in  the  Riverway's 
Lower  Riverway  Master  Plan  (February 
1976),  Upper  Riverway  Master  Plan 
(August  1976),  River  Use  Management 
Plan  (1992),  National  Park  Service 
Management  Policies  (1988),  and  Title 
36.  Code  of  Federal  Regulations.  The 
National  Park  Service  will  continue  to 
manage  camping  along  the  Upper 
Riverway  con^stent  with  current 
practices,  including  limiting  camping 
on  Federal  lands  to  designated  sites  and 
landings  north  of  Nevers  Dam  (mile  63). 
In  addition  to  the  above  camping 
requirements,  the  National  Park  Service 
will  immediately  begin  to  actively 
manage  camping  along  the  Lower  Saint 
Croix  National  Scenic  Riverway 
between  Saint  Croix  Falls,  Wisconsin/ 
Taylors  Falls,  Minnesota  (mile  53)  to  the 
north  city  limits  of  Stillwater  (mile  25) 
and  may  begin  action  on  that  section  of 
the  Upper  Saint  Croix  Riverway  finm 
Saint  Croix  Falls/Taylors  Falls  north  to 
Nevers  Dam  (mile  63).  Management 
actions  will  include  the  increased 
enforcement  of  existing  rules  and 
regulations  and  the  development  of  a 
"designated  site"  camping  program. 
This  year's  proposed  actions  will  be 
published  in  final  in  the  Saint  Croix 


National  Scenic  Riverway 
Superintendent's  Compendium  later 
this  spring. 

In  addition,  the  National  Park  Service 
is  seeking  citizen  volunteers  to  assist  in 
revising,  updating,  and  implementing 
its  interim  and  long  range  Camping 
Management  Plan  and  program. 
Assistance  is  sought  in  identifying, 
developing,  and  maintaining  sites,  as 
well  as  assistance  in  general  river 
shoreline  clean-up.  Any  interested 
individuals  should  contact  the 
Superintendent  at  the  address  listed 
below. 

A  copy  of  the  proposed  designation/ 
zoning  program  for  1997  may  be 
requested  by  contacting  the 
Superintendent  at  the  address  provided 
below.  Authority  for  the  Superintendent 
to  take  action  is  found  in  36  CFR  2.10 
Camping  and  Food  Storage  and  36  CFR 
2.14  Sanitation  and  Refuse. 
DATES:  The  Superintendent,  Saint  Croix 
National  Scenic  Riverway,  will  accept 
comments  regarding  camping  and 
overnight  use  on  the  Saint  Croix 
National  Scenic  Riverway  until  May  1, 
1997. 

ADDRESSES:  Copies  of  the 
Superintendent's  Compendium  will  be 
available  for  public  review  on  May  7, 
1997  at  the  following  locations: 
Superintendent's  Office,  Saint  Croix 
National  Scenic  Riverway,  401 
Hamilton  Street,  St.  Croix  Falls, 
Wisconsin;  Lower  Saint  Croix  National 
Scenic  Riverway  Stillwater  Visitor 
Center,  117  Main  Street,  Stillwater, 
Minnesota;  Upper  Saint  Croix  National 
Scenic  Riverway  Marshland  Visitor 
Center,  Highway  70,  Grantsburg, 
Wisconsin;  and  the  Upper  Saint  Croix 
National  Scenic  Riverway  Trego  Visitor 
Center,  Highway  63,  Trego,  Wisconsin. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Superintendent  Anthony  L  Andersen, 
Saint  Croix  National  Scenic  Riverway, 
P.O.  Box  708,  St.  Croix  Falls,  Wisconsin 
54024;  telephone  715-483-3284,  fax 
715-483-3288,  or  e:mail  him  SACN_ 
Superintendent©NPS.Gov. 

Dated:  March  20, 1997. 
David  N.  Given, 
Deputy  Regional  Director. 
|FR  Doc.  97-8244  Filed  3-31-97;  8:45  am] 
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Dayton  Aviation  Heritage  Commisskxi 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Dayton  Aviation  Heritage  Commission. 
Notice  of  this  meeting  is  required  under 


the  Federal  Advisory  Committee  Act 
(Public  Law  92^463). 
DATE,  TIME,  AND  ADORES:  Tuesday,  April 
8, 1997,  5:15  p.m.  to  6:30  p.m., 
Innerwest  Priority  Board  conference 
room,  1024  West  Third  Street,  Dayton, 
Ohio  45407. 

This  business  meeting  will  he  open  to 
the  public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  accommodated  on 
a  first-come,  first-served  basis.  The 
Chairman  will  permit  attendees  to 
address  the  Commission,  but  may 
restrict  the  length  of  presentations.  An 
agenda  will  be  available  from  the 
Superintendent,  Dayton  Aviation,  1 
week  prior  to  the  meeting. 
FOR  FURTHER  \HFOPMATKM  CONTACT: 
William  Gibson,  Superintendent, 
Dayton  Aviation,  National  Park  Service. 
PO  Box  9280,  Wright  Brothers  Station, 
Dayton,  Ohio  45409,  or  telephone  513- 
225-7705. 

SUPPI.ae«TARY  INFORMATION:  The 
Dayton  Aviation  Heritage  Conmiission 
was  established  by  Public  Law  102-419, 
October  16,  lg92. 

Dated:  March  19, 1997. 
David  N.  Given, 

Deputy  Regional  Director.  Midwest  Regional 
Office. 
(FR  Doc.  97-8245  Filed  3-31-97;  8:45  am] 
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Gettysburg  National  Military  Park 
Advisory  Commission 

AGSCY:  National  Park  Service,  Interior. 
ACnON:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  twenty-second  meeting  of  the 
Gettysburg  National  Military  Park 
Advisory  Commission. 
DATES:  The  public  meeting  will  be  held 
on  April  17, 1997,  from  7  p.m.-9  p.m. 
LOCATION:  The  meeting  will  be  held  at 
Gettysburg  Cyclorama  Auditoriiun,  125 
Taneytown  Road,  Gettysbui^g. 
Pennsylvania  17325. 
AQBOA:  Sub-Committee  Reports, 
Presentation  on  the  Archeological 
Excavation  of  Human  Remains — August 
1996,  Operational  Update  on  Parii; 
Activities,  and  Citizens  Open  Forum. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Latschar,  Superintendent,  Gettysbiu^ 
National  Military  Park,  97  Taneytown 
Road,  Gettysburg.  Pennsylvania  17325. 
SUPPI.EMBITARY  INFORMATION:  The 
meeting  will  be  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Commission  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Advisory 
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Commission,  Gettysburg  National 
Military  Park,  97  Taneytown  Road, 
Gettysburg,  Pennsylvania  17325. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting  at  the  permanent  headquarters 
of  the  Gettysburg  National  Military  Paik 
located  at  97  Taneytown  Road, 
Gettysburg,  Pennsylvania  17325. 

Dated-  March  19, 1997. 
foha  A.  Lalachar, 

Superintendent  Gettysburg  NMP/Eiseaho\ger 

NHS. 

(FR  Doc.  97-8243  Filed  3-31-97;  8:45  am] 
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Maine  Acadian  Culture  PreservatkMi 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463)  that  the  Maine 
Acadian  Culture  Preservation 
Commission  will  meet  on  Friday,  April 
18, 1997.  The  meeting  will  convene  at 
7  p.m.  in  the  student  lounge.  University 
of  Maine,  Fort  Kent,  Aroostook  County, 
Maine. 

The  Maine  Acadian  Culture 
Preservation  Commission  was 
appointed  by  the  Secretary  of  the 
Interior  pursuant  to  the  Maine  Acadian 
Culture  Preservation  Act  (Pub.  L.  101- 
543).  The  purpose  of  the  Commission  is 
to  advise  the  National  Park  Service  with 
respect  to: 

•  The  development  and 
implementation  of  an  interpretive 
program  of  Acadian  culture  in  the  state . 
of  Maine;  and 

•  The  selection  of  sites  for 
interpretation  and  preservation  by 
means  of  cooperative  agreements. 

The  Agenda  for  this  meeting  is  as 
follows: 

1.  Review  and  approval  of  the 
summary  report  of  the  meeting  held 
February  21.  1997. 

2.  A  talk  by  Dr.  Jean-Claude  Dupont, 
"Myth  and  symbol  in  Acadian  and 
Quebec  culture  compared". 

3.  Report  of  the  National  Park  Service 
project  staff. 

4.  Upcoming  commission  meetings 
and  speakers. 

5.  Opportunity  for  public  comment. 

6.  Proposed  agenda,  place,  and  date  of 
the  next  Commission  meeting. 

The  meeting  is  open  to  the  public. 
Further  information  concerning 
Commission  meetings  may  be  obtained 
from  the  Superintendent.  Acadia 
National  Park.  Interested  persons  may 
make  oral/written  presentations  to  the 
Commission  Or  file  written  statements. 
Such  requests  should  be  made  at  least 
seven  days  prior  to  the  meeting  to: 
Superintendent,  Acadia  National  Park, 


PO  Box  177,  Bar  Harbor,  ME  04609- 
0177;  telephone  (207)  288-5472. 

Dated:  March  11. 1997. 
Paul  F.  HMrtei, 

Superintendent,  Acadia  National  Park. 
(FR  Doc.  97-8246  Filed  3-31-97;  8:45  ami 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  22. 1997.  Pursuant  to  §60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington, 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  April  16, 1997. 
Carol  D.  Sliull, 
Keeper  of  the  National  Register. 

Arizona 

Apache  County 

Lyman  Lake  Rock  Art  Site,  Address 
Restricted,  Saint  Johns  vicinity,  97000347 

La  Paz  County 

Harquahala  Mountain  Smithsonian  Solar 
Observatory  Archeological  District. 
Address  Restricted.  Gladden  vicinity, 
97000346 

California 

San  Francisco  County 

Grabhom  Press  Building,  1335  Sutter  St..  San 

Francisco.  97000349 
Hunter-Duiin  Building.  Ill  Sutter  St..  San 

Francisco,  97000348 

Florida 

Bradford  County 

Woman's  Qub  of  Starke.  201  N.  Walnut  St.. 
Starke.  97000350 

Madison  County 

St.  Mary's  Episcopal  Church,  (Florida's 
Carpenter  Gothic  Churches  MPS).  108  NW. 
Horry  St.,  Madison.  97000351 

Geoj^ 
Fulton  County 

Howell  Station  Historic  District,  Roughly 
Imunded  by  W.  Marietta,  Rice,  Baylor,  and 
Hemdon  Sts..  Niles  Cir,  and  Longley  Ave., 
Atlanta,  97000352 

Rucker,  Simeon  and  Jane,  Log  House,  755 
Old  Rucker  Rd..  Alpharetta  vicinity, 
97000353 

Louisiana 

Ouachita  Parish 

Robinson  Business  College,  604  Jack 
McEnery  Ave..  Monroe.  97000354 


Montana 

Missoula  County 

Studebaker  Building,  (Missoula  MPS).  216 
W.  Main  St.,  Missoula.  97000355 

New  York 

JoRerson  County 

Newton.  A.',  Farm.  (Orleans  MPS),  NY  180. 
jet.  with  Co.  Rd.  13,  Hamlet  of  Omar, 
Orleans,  97000356 

Orange  County 

Orange  Mill  Historic  District,  Powder  Mill 
Rd.,  near  jet.  with  NY  52.  Newburgh. 
97000357 

Westchester  County 

Good  Counsel  Complex,  52  N.  Broadway. 
White  Plains,  97000358 

South  Carolina 

Colleton  County 

Ravenwood  Plantation,  SC  64,  .9  mi.  E  of  SC 
458,  Neyles  vicinity,  97000359 

Texas 

Brewster  County 

Nolfe-Rooney  House,  307  B.  Sul  Ross  Ave., 
Alpine,  97000360 

Comal  County 

Holz-Forshage-Krueger  Building,  472  W.  San 
Antonio  St.,  New  Braunfeis,  97000362 

Dallas  County 

Dallas  Fire  Station  No.  16.  5501  Columbia 
Ave,  Dallas,  97000363 

Palo  Pinto  County 

Palo  Pinto  County  Courthouse,  520  Oak  St., 
Palo  Pinto,  97000365 

Travis  County 

Brown  Building.  708  Colorado  St.  Austin, 

97000364 
Nagel,  Chester  and  Lorine.  House,  3215 

Churchill  Dr.,  AusUn.  97000361 

Wisconsin 

Marinette  County 

Chautauqua  Grounds  Site,  Address 
Restricted.  Marinette  vicinity.  97000367 

Winnebago  County 

Banta,  George,  Sr.  and  Ellen,  House,  348 
Naymut  St..  Menasha.  97000366 

(FR  Doc.  97-8228  Filed  3-31-97;  8:45  am] 

BILUNQ  CODE  4310-70-P 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Unassociated  Funerary  Objects  from 
South  Dakota  in  the  Possession  of  the 
Museum  of  Anthropology,  University 
of  Kansas,  Lawrence,  KS 

agency:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  human 


remains  and  unassociated  funerary 
objects  from  South  Dakota  in  the 
possession  of  the  Museum  of 
Anthropology,  University  of  Kansas, 
Lawrence,  KS. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Museum  of 
Anthropology  professional  staff  in 
consultation  with  representatives  of  the 
Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation. 

During  1950-1952,  human  remains 
representing  four  individuals  were 
recovered  from  the  Talking  Crow  site 
(39BF3),  SD,  by  University  of  Kansas 
Museum  of  Anthropology  staff  diuing 
legally  authorized  excavations 
associated  with  a  River  Basin  Survey. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present.  During  these  same  excavations, 
23  cultural  items  consisting  of  ceramic 
sherds  and  a  bone  awl  were  recovered 
from  burials  at  the  Talking  Crow  site 
(39BF3),  SD. 

•The  Talking  Crow  site  has  been 
identified  as  an  Arikara  village  occupied 
between  1500-1600  AD  and  1725-1750 
AD  based  on  continuities  of  ceramics, 
village  arrangement,  earthlodge 
construction,  and  manner  of  internment 
consistent  with  traditional  Arikara 
practice. 

During  the  early  1960s,  human 
remains  representing  four  individuals 
were  recovered  from  sites  39ST216, 
39CA4  (Anton  Rygh  site),  and  39SL4 
(Sully  site)  during  legally  authorized 
excavations  by  the  University  of  Kansas 
Department  of  Anthropology.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Sites  39ST216,  39CA4  (Anton  Rygh 
site),  and  39SL4  (Sully  site)  have  been 
identified  as  early  18th  century  Arikara 
based  on  village  arrangement, 
earthlodge  construction,  manner  of 
internment  consistent  with  traditional 
Arikara  practice,  and  geographic 
location. 

Based  on  the  above  mentioned 
information,  officials  of  the  Museum  of 
Anthropology,  University  of  Kansas 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  eight  individuals  of  Native 
American  ancestry.  Officials  of  the 
Museum  of  Anthropology,  University  of 
Kansas  have  determined  that,  pursuant 
to  25  U.S.C.  3001  (3)(B),  these  23 
cultural  items  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  an  Native  American  individual. 


Lastly,  officials  of  the  Museum  of 
Anthropology,  University  of  Kansas 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (2).  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation. 

This  notice  has  been  sent  to  officials 
of  the  Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Mary  Adair, 
Museum  of  Anthropology,  University  of 
Kansas.  Lawrence,  KS  66045;  telephone: 
(913)  864-4245  before  May  1, 1997. 
Repatriation  of  the  human  remains  and 
unassociated  funerary  objects  to  the 
Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 
Dated:  March  26, 1997. 
Veletta  Canouts, 
Acting  Departmental  Consulting 
Archeologist, 

Assistant  Manager,  Archeology  and 
Ethnography  Program. 

[FR  Doc.  97-6214  Filed  3-31-97;  8:45  am] 

BILUNQ  COOC  4310-7D-P 


Notice  of  Intent  to  Repatriate  Cultural 
Items  In  ttte  Possession  of  the  State 
Historical  Society  of  Wisconsin, 
Madison,  Wl 

AGENCY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005  (a)(2), 
of  the  intent  to  repatriate  cultural  items 
in  the  possession  of  the  State  Historical 
Society  of  Wisconsin.  Madison,  WI, 
which  meet  the  definition  of  "sacred 
object"  and  "  object  of  cultural 
patrimony"  under  Section  2  of  the  Act. 

The  eignteen  cultural  items  consist  of 
one  drum,  four  drumlegs,  two 
drumsticks,  two  silver  brooches,  one 
featherbelt,  one  featherbox,  two  pipes 
with  stems,  one  pipe  bag,  two  pouches, 
and  one  tobacco  bowl.  The  drum  is 
constructed  from  a  wooden  barrel 
covered  with  rawhide  painted  on  the 
top  side.  The  sides  of  the  drum  have  an 
attached  cloth  skirt,  fur  trim,  floral 
beaded  belt,  and  four  beaded  tabs  with 
designs  of  human  hands,  human  figures, 
silver  brooches,  and  tin  jingles.  The  four 
drumlegs  are  carved  wood  with  portions 
wrapped  with  beadwork.  The  two 
drumsticks  are  wood  carved  in  a  hoop 


style  with  wrapped  fur  and  beadwoii^. 
The  featherbelt  consists  of  a  leather  belt 
with  beaded  wool  drops  and  attached 
rows  of  golden  eagle  and  flicker 
feathers.  The  feather  box  is  wood  with 
bas  relief  designs  carved  on  the  lid.  The 
first  pipe  has  a  round  wooden  stem 
wrapped  with  beadwork,  and  the 
pipebowl  is  red  pipstone  with  lead 
inlay.  The  second  pipe  is  a  flat  wooden 
stem  with  wrapped  beadwork,  and  the 
pipebowl  is  black  pipestone.  The 
pipebag  is  leather  with  floral  beadwork 
on  one  side.  The  two  pouches  are 
leather  with  partially  beaded  floral 
designs.  The  tobacco  bowl  is  a  carved 
walnut  bowl. 

Between  1914-1952.  Mr.  H.  L.  Mumm 
and  later  his  heirs  operated  several 
trading  posts  at  various  locations  in 
northern  Wisconsin,  including 
Minocqua,  a  town  adjacent  to  the  Lac 
Du  Flambeau  reservation.  In  1954,  the 
Banta  Publishing  Company  purchased 
these  cultural  items  from  Mrs.  Odie 
Mumm  Abel  and  Mr.  Edward  F.  Mumm, 
heirs  of  the  original  collector,  Mr.  H.  L. 
Mumm  and  donated  them  to  the  State 
Historical  Society  of  Wisconsin. 
Consultation  evidence  presented  by 
representatives  of  the  Lac  Du  Flambeau 
Band  of  Lake  Superior  Chippewa 
confirm  that  all  ctdtural  items  listed 
above  are  used  in  the  Big  Drum 
ceremony.  Representatives  of  the  Chi- 
Dewei'igan,  or  Big  Drum  Society,  have 
stated  that  these  items  are  needed  by 
traditional  religious  leaders  for  the 
practice  of  Native  American  religion  by 
their  present  day  adherents. 
Representatives  of  the  Lac  Du  Flambeau 
Band  of  Lake  Superior  Chippewa  and 
the  Chi-Dewei'igan  Society  also  state 
that  the  Big  Drum  and  all  associated 
items  are  owned  communally,  and  no 
individual  had  the  right  to  sell  or 
otherwise  alienate  these  cultural  items. 
Fiulher,  representatives  of  both  the  Lac 
du  Flambeau  Chi-Dewei'igan  and  the 
Forest  County  Potawatami  Chi- 
Dewei'igan  have  stated  that  this 
particular  drum  and  associated  items 
was  in  use  at  Lac  du  Flambeau  before 
their  accession  into  the  State  Historical 
Society  of  Wisconsin. 

Based  on  the  above-mentioned 
information,  officials  of  the  State 
Historical  Society  of  Wisconsin  have 
determined  that,  pursuant  to  25  U.S.C 
3001  (3)(C),  these  eighteen  cultural 
items  are  specific  ceremonial  objects 
needed  by  traditional  Native  American 
religious  leaders  for  the  practice  of 
traditional  Native  American  religions  by 
their  present-day  adherents.  Officials  of 
the  State  Historical  Society  of 
Wisconsin  have  also  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(D).  these 
eighteen  cultural  items  have  ongoing 
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historical,  traditional,  and  cultiual 
importance  central  to  the  ciilture  itself, 
and  could  not  have  been  alienated, 
appropriated,  or  conveyed  by  any 
individual.  Finally,  officials  of  the  State 
Historical  Society  of  Wisconsin  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(2],  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  items  and  the  Lac 
Du  Flambeau  Band  of  Lake  Superior 
Chippewa. 

Authorities  of  the  United  States  Fish 
and  Wildlife  Service  have  been 
contacted  regarding  applicability  of 
Federal  endangered  species  statutes  to 
this  transfer  and  have  concurred  in  the 
conclusion  that  the  object  is  not  covered 
due  to  its  age. 

This  notice  has  been  sent  to  officials 
of  the  Forest  County  Potawatami  of 
Wisconsin  and  the  Lac  Du  Flambeau 
Band  of  Lake  Superior  Chippewa. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  objects  should 
contact  David  Wooley,  Curator  of 
Anthropology,  State  Historical  Society 
of  Wisconsin,  816  State  Street,  Madison, 
WI  53706,  telephone  (608)  264-6574 
before  May  1.  1997.  Repatriation  of 
these  objects  to  the  Lac  Du  Flambeau 
Band  of  Lake  Superior  Chippewa  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  March  26. 1997. 
Veielta  Canouti, 
Acting  Departmental  Consulting 
Archeologist. 

Assistant  Manager,  Archeology  and 
Ethnography  Program. 
IFR  Doc.  97-«215  Filed  3-31-97;  8:45  ami 
aaiMQCOW  431»-7»-^ 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

TME  AND  DATE:  April  11,  1997  at  11:00 

a.m. 

WJkCe:  Room  101,  500  E  Street  S.W.. 

Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIOERB): 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  hiv.  Nos.  731-TA-761-762 
(Preliminary)  (Static  Random  Access 
Memory  Semiconductors  from  the 
Republic  of  Korea  and  Taiwan) — 
briefing  and  vote. 

5.  Inv.  Nos.  701-TA-368-371  and 
731-TA-763-766  (Preliminary)  (Steel 
Wire  Rod  from  Canada,  Germany, 


Trinidad  k  Tobago,  and  Venezuela) — 

briefing  and  vote. 
6.  Outstanding  action  jackets:  None 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 

disposed  of  at  the  scheduled  meeting. 

may  be  carried  over  to  the  agenda  of  the 

following  meeting. 

By  order  of  the  Commission: 

Issued:  March  26. 1997. 
Donna  R.  Koefanke, 
Secretary. 

IFR  Doc.  97-«361  Filed  3-28-97;  1:13  pm] 
BMJJNQ  COM  Toie-or-p 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

(OJP(NU)-1119] 

RIN  1121-ZA66 

National  Institute  of  Justice 
Solicitation  "NU  Requests  Proposals 
to  Evaluate  the  Tribal  Strategies 
Against  Violence  (TSAV)  Initiative" 

AQBICY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Notice  of  the  availability  of 

the  IMIJ  solicitation  "NIJ  Requests 

Proposals  to  Evaluate  the  Tribal 

Strategies  Against  Violence  (TSAV) 

Initiative." 

ADDRESSES:  Proposals  should  be  mailed 

to  the  National  Institute  of  Justice,  633 

Indiana  Avenue,  NW.,  Washington,  D.C. 

20531. 

DATES:  The  deadline  for  receipt  of 

proposals  is  close  of  business  April  30, 

1997.  Postmarked  applications  received 

after  this  date  are  not  acceptable. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  about  application 

procedures  for  solicitations,  please  call 

the  U.S.  Department  of  Justice  Response 

Center  at  1-800-421-6771. 

SUPPLEMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  sees.  201-03.  as  amended, 
42  U.S.C.  3721-23  (1988). 

Background 

The  National  Institute  of  Justice  (NIJ) 
is  soliciting  proposals  to  conduct  an 
evaluation  of  the  Tribal  Strategies 
Against  Violence  Initiative,  a 
discretionary  program  of  the  Bureau  of 
Justice  Assistance  (BJA).  This 
solicitation  is  part  of  the  BJA/NIJ 


collaboration  to  evaluate  programs 
supported  by  the  Byrne  Formula  and 
Discretionary  Grant  Programs,  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
1968,  as  amended  beginning  at  section 
501  (42  U.S.C.  3751  et  seq.). 

The  Tribal  Strategies  Against  Violence 
(TSAV)  hiitiative  is  a  Federal-Tribal 
partnership  that  is  designed  to  empower 
Native-American  communities  through 
the  development  and  implementation  of 
a  comprehensive  reservation- wide 
strategy  to  reduce  crime,  violence  and 
substance  abuse.  Of  primary  focus  is  the 
formation  of  a  centralized  planning 
team  that  is  representative  of  tribal 
service  providers  (i.e.  law  enforcement, 
prosecution,  social  services,  education, 
etc.),  spiritual  leaders,  businesses, 
residents,  and  youth  whose  attention  is 
directed  at  both  the  building  and/or 
enhancing  of  local  ]>artnerships  and  the 
development  of  strategies  as  they  relate 
to  community  policing  and  prosecution, 
family  violence,  juvenile  delinquency, 
and  prevention  education. 

The  initial  demonstration  sites, 
identified  in  FY  1995,  were  located  on 
the  Fort  Peck,  Montana  (Assiniboine 
and  Sioux  Tribes)  and  Rosebud,  South 
Dakota  (Sioux)  reservations.  Five 
demonstration  sites  were  added  in  FY 
1996.  They  are:  Puyallup  Tribe  of 
Indians,  Puyallup,  WA;  Grand  Traverse 
Band  of  Ottawa  and  Chippewa  Indians, 
Suttons  Bay,  MI;  Turtle  Mountain  Band 
of  Chippewa  Indians,  Belcourt,  ND; 
Chickasaw  Nation  of  Oklahoma,  Ada, 
Pontotoc,  OK;  and  Shoshone-Paiute 
Tribes  of  the  Duck  Valley  Reservation, 
Owyhee,  NV.  Each  site  has  received  an 
award  of  $120,000. 

Interested  persons  should  call  the 
National  Criminal  Justice  Reference 
Service,  at  (800)  851-3420  to  obtain  a 
copy  of  "NIJ  Requests  Proposals  to 
Evaluate  the  Tribal  Strategies  Against 
Violence  (TSAV)  Initiative"  (refer  to  SL 
#000207).  For  Worid  Wide  Web  access, 
connect  to  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org,  and  click  on  Justice 
Grants.  Those  without  Internet  access 
can  dial  the  NCJRS  Bulletin  Board  via 
modem:  dial  301-738-8895.  Set  modem 
at  9600  baud,  8-N-l. 

Dated:  March  19, 1997. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
(FR  Doc  97-8177  Filed  3-31-97:  8:45  ami 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Information  Collection 
Request;  Submitted  for  Public 
Comment  and  Recommendations; 
Prohil>ited  Transaction  Class 
Exemption  78-6 

ACTKm:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
provides  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA  95)  44 
U.S.C.  3506(c)(2)(A).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Pension  and  Welfare 
Benefits  Administration  is  soliciting 
comments  concerning  the  proposed 
extension  of  a  currently  approved 
collection  of  information,  Prohibited 
Transaction  Class  Exemption  78-6.  A 
copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  contact  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  June  2, 1997.  The 
Department  of  Labor  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarify  the  information  to  be  collected; 
and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Gerald  B.  Lindrew, 
Department  of  Labor,  Pension  and 


Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20210,  (202)  219-7933,  FAX  (202) 
219-4745. 

SUPPLEMENTARY  INFORMATKM: 

L  Background 

Prohibited  Transaction  Class 
Exemption  78-6  allows  (a)  purchase  of 
personal  pro(>erty  by  a  multiple 
employer  welfare  benefit  plan 
maintained  for  the  purpose  of  providing 
apprenticeship  or  other  training 
programs  (hereinafter  referred  to  as  an 
apprenticeship  plan)  from  an  employer 
who  makes  contributions  to  such  plan 
(hereinafter  referred  to  as  a  contributing 
employer)  or  from  a  wholly-owned 
suteidiary  of  such  an  employer,  (b)  the 
leasing  of  personal  property  by  an 
apprenticeship  plan  from  a  contributing 
employer  or  from  a  wholly  owned 
subsidiary  of  such  an  employer,  and  (c) 
the  leasing  of  real  property  (other  than 
office  space  within  the  contemplation  of 
section  408(b)(2)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act))  by  an  apprenticeship  plan 
from  a  contributing  employer,  a  wholly 
owned  subsidiary  of  such  an  employer, 
or  from  an  employee  organization  any  of 
whose  members'  work  results  in 
contributions  being  made  to  the 
apprenticeship  plan.  In  the  absence  of 
this  exemption,  certain  aspects  of  these 
transactions  might  be  prohibited  by 
sections  406(a)(1)  (A),  (C)  and  P)  of  the 
Act. 

II.  Current  Actions 

This  existing  collection  of  information 
should  be  continued  because  without 
the  relief  provided  by  this  exemption, 
such  apprenticeship  plans  would  have 
difficulty  operating  in  accordance  with 
the  purposes  for  which  they  were 
established.  The  recordkeeping 
requirements  incorporated  within  the 
cla.ss  exemption  are  intended  to  protect 
the  interests  of  plan  participants  and 
beneficiaries.  The  exemption  has  one 
basic  information  collection  condition. 
The  exemption  requires  that 
apprenticeship  plans  which  enter  into 
transactions  covered  by  the  exemption 
must  maintain  the  records  of  such 
transactions  for  a  period  of  six  years 
from  the  termination  of  such 
transactions. 

Type  of  Review:  Extension. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Prohibited  Transaction  Class 
Exemption  78-6. 

OMB  Number:  1210-0080. 

Recordkeeping:  6  years. 

Affected  Public:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 
Individuals. 


Total  Respondents:  1.000. 

Frequency:  On  occasion. 

Total  Responses:  5,000 

Average  Time  Per  Response:  5 
minutes 

Estimated  Total  Burden  Hours:  417 

Total  Burden  Cost  (capital/start-up): 
$0.00 

Total  Burden  Cost  (operating/ 
maintenance):  $0.00 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  March  26. 1997. 
Gerald  B.  Lindrew, 
Deputy  Director,  Pension  and  Welfare 
Benefits  Administration,  Office  of  Policy  and 
Research. 
[FR  Doc  97-8195  Filed  3-31-97;  8:45  ami 
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Pension  and  Welfare  Benefits 
Administration  Proposed  Information 
Collection  Request;  Submitted  for 
Put>lic  Comment  and 
Recommendations;  ProhibHed 
Transaction  Class  Exemption  94-20 

ACnON:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
provides  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA  95),  44 
U.S.C  3506(c)(2)(A).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Pension  and  Welfare 
Benefits  Administration  is  soliciting 
comments  concerning  the  proposed 
extension  of  a  currently  approved 
collection  of  information.  Prohibited 
Transaction  Class  Exemption  94-20.  A 
copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  contact  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  June  2, 1997. 

llie  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
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functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarify  the  information  to  be  collected; 
and 

•Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Gerald  B.  Lindrew, 
Department  of  Labor.  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW.  Washington, 
D.C.  20210,  (202)  219-7933.  FAX  (202) 
219-4745. 

SUPPLEMBITAflY  MFOnMATKM: 

L  Background 

Prohibited  Transaction  Class 
Exemption  94-20  permits  the  purchase 
and  sale  of  foreign  currencies  between 
an  employee  benefit  plan  and  a  bank  or 
a  broker-dealer  or  an  affiliate  thereof 
which  is  a  party  in  interest  with  respect 
to  such  plan.  In  the  absence  of  this 
exemption,  certain  aspects  of  these 
transactions  might  be  prohibited  by 
section  4Q6(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act). 

n.  Curruit  Actions 

This  existing  collection  of  information 
should  be  continued  because  without 
the  relief  provided  by  this  exemption, 
individuals  or  entities  which  are  parties 
in  interest  of  an  employee  benefit  plan 
would  not  be  able  to  engage  in  the 
purchase  or  sale  of  foreign  currencies 
between  the  plan  and  a  bank  or  a 
broker-dealer  or  an  affiliate  thereof 
which  is  a  party  in  interest  with  respect 
to  such  plan  and  thus,  create  a  potential 
hardship  to  those  affected.  The 
exemption  has  one  basic  information 
collection  condition.  To  protect  the 
interests  of  participants  and 
beneficiaries,  the  bank  or  broker-dealer 
or  affiliates  thereof  using  the  class 
exemption  are  required  to  maintain 
within  territories  under  the  jurisdiction 
of  the  United  States  Government,  for  a 
period  of  six  years  from  the  date  of  the 
transaction,  the  records  necessary  to 
enable  the  Department  of  Labor  or  the 
Internal  Revenue  Service  and  certain 
Other  interested  persons  to  ensure  that 


the  conditions  of  the  exemption  have 
been  satisfied. 

Type  of  Review:  Extension. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Prohibited  Transaction  Class 
Exemption  94-20. 

OMB  Number:  1210-0085. 

Recordkeeping:  6  years. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Individuals. 

Total  Respondents:  1. 

Frequency:  On  occasion. 

Total  Responses:  1. 

Avemge  Time  Per  Response:  1  hour. 

Estimated  Total  Burden  Hours:  1 
hour. 

Total  Burden  Cost  (capital/start-up): 
$0.00. 

Total  Burden  Cost  (operating/ 
maintenance):  $0.00. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  March  26. 1997. 
Gerald  B.  Lindrew, 

Deputy  Director,  Pension  and  Welfare 
Benefits  Administration,  Office  of  Policy  and 
Research. 

|FR  Doc.  97-«196  Filed  3-31-97;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGB4CY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20506. 

FOR  FliRTHER  INFORMAHON  CONTACT: 

Nancy  E.  Weiss,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities. 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing- impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPl£MENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 


for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  this  meeting  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  April  24,  1997 

Time:  9:00  a.m.  to  5:00  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
appUcations  for  Seminars  and  Institutes 
for  School  Teachers  in  Western 
Civilization  11,  submitted  to  the  Division 
of  Research  and  Education  for  projects 
at  the  March  1, 1997  deadline. 

2.  Date:  April  25,  1997 

Time:  9:00  a.m.  to  5:00  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
applications  for  Seminars  and  Institutes 
for  School  Teachers  in  World 
Civilizations,  submitted  to  the  Division 
of  Research  and  Education  for  projects 
at  the  March  1, 1997  deadline. 

3.  Date:  April  28,  1997 

Time:  9:00  a.m.  to  5:00  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
applications  for  Seminars  and  Institutes 
for  College  and  University  Faculty  in 
Western  Civilization  II,  submitted  to  the 
Division  of  Research  and  Education  for 
projects  at  the  March  1, 1997  deadline. 

4.  Date:  April  29,  1997 

Time:  9:00  a.m.  to  5:00  p.m. 

floom;  315. 

Program:  This  meeting  will  review 
applications  for  Seminars  and  Institutes 
for  College  and  University  Faculty  in 
American  Studies,  submitted  to  the 
Division  of  Research  and  Education  for 
projects  at  the  March  1, 1997  deadline. 

5.  Date:  April  30.  1997 

Time:  9:00  a.m.  to  5.00  p.m. 

floom;  315. 

Program:  This  meeting  will  review 
applications  for  Seminars  and  Institutes 
for  School  Teachers  in  American  and 
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Comparative  Literature,  submitted  to  the 
Division  of  Research  and  Education  for  ' 
projects  at  the  March  1. 1997  deadline. 
Nancy  E.  Wein, 

Adivsory  Committee  Management  Officer. 
[FR  Doc.  97-8242  Filed  3-31-97;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Proposed  Data  Collection:  PiMic's 
Views  and  Comments 

Title  of  Proposed  Collection:  Public 
Attitudes  About  Technology. 

The  National  Science  Foundation,  an 
independent  federal  agency,  is 
interested  in  obtaining  the  public's 
views  and  attitudes  toward  technology. 

Specifically,  we  are  seeking  input  and 
comments  from  all  interested  persons 
on  their  views  of  the  value  of 
technology  in  their  lives,  and  their 
familiarity  with  and  level  of  comfort 
when  using  technological  innovations 
such  as  computers  and  other  complex 
yet  common  electronic  devices. 

In  addition  to  the  general  public,  we 
are  especially  interested  in  receiving 
comments  from  students  in  grades  7 
through  12  and  from  informed  observers 
and  followers  of  science  and 
engineering  research  and  education. 

In  an  effort  to  obtain  the  public's 
input  and  useful  information,  the 
National  Science  Foundation  has 
developed  the  questions  that  follow. 
Responses  from  the  public  will  be  used 
only  in  the  aggregate,  and  only  to  help 
NSF  in  its  efforts  to  better  explain  itself 
and  its  activities  to  the  American 
public. 

We  hope  you  will  provide  us  with 
your  thoughts  on  the  following 
questions.  Detailed  comments  are  also 
welcome  and  greatly  appreciated. 

Responses  and  comments  can  be 
mailed  to  Public  Attitudes  About 
Technology,  c/o  Office  of  Legislative 
and  Public  Affairs,  National  Science 
Foundation.  4201  Wilson  Blvd.,  Room 
1245.  Arlington,  VA  22230.  Comments 
can  also  be  sent  via  email  to 
nstw@nst.gov,  or  faxed  to  (703)  306- 
1070. 

All  comments  should  be  received  by 
Monday.  April  21, 1997. 

Dated:  March  24, 1997. 
Julia  Moore, 

Director,  Office  of  Legislative  and  Public 
Affairs. 

For  students  in  grades  7-12,  which 
are  you  most  likely  to  do  after  high 
school? 
Go  to  college. 

Go  to  a  trade  or  technical  school,  or 
Go  straight  to  work 


Other 

Again  for  students  in  grades  7-12, 
what  is  the  highest  level  of  college 
education  you  are  most  likely  to 
complete? 
A  graduate  degree,  such  as  a  masters. 

doctorate  or  law  degree 
A  four  year  undergraduate  degree  fivm 

a  college  or  university,  or 
A  two-year  undergraduate  degree,  such 

as  from  a  community  college 
Other       ^ 

If  you  had  to  choose,  which  would 
you  say  are  your  favorite  subjects  in 
school? 
The  ones  that  involve  math  and  science 

or. 
the  ones  that  involve  English  or  social 

studies — such  as  government  and 

history 
Both  equally 
Neither 

Now  we're  going  to  list  some  more 
specific  subjects.  For  each  one,  please 
say  whether  you  consider  it  to  be  so 
exciting  that  you  would  like  to  leam 
more  about  it  or  whether  it's  not  that 
exciting  to  you. 
Space  exploration,  including  the 

planets,  space  travel,  and  special 

projects  like  the  Hubble  Telescope 
New  advances  in  computer  technology. 

such  as  faster  processing  chips  and 

more  sophisticated  software 
Medical  research  such  as  cloning  and 

hi-tech  ways  to  study  and  treat  human 

diseases 

If  you  had  the  choice,  what  kind  of 
house  would  your  prefer  to  live  in — a 
house  that  has  lots  of  electronic 
equipment,  hi-tech  appliances  and 
computers,  or  a  simpler  house  that  has 
fewer  of  these  types  of  things? 

Do  you  think  that  having  strong 
computer  skills  and  an  understanding  of 
other  technology  is  necessary  to  make  a 
good  living  or  do  you  think  a  good 
living  can  be  made  without  these  skills? 

Thinking  about  the  computer  skills 
people  need  by  the  time  they  graduate 
from  high  school,  how  do  you  feel  about 
the  computer  education  students  get  ir 
school  these  days? 
Do  you  feel  that  computer  education  is 

on  track  or, 
Do  you  feel  that  schools  should  be 

teaching  a  lot  more? 

Next  we'd  like  to  know  how  confident 
you  feel  using  computers.  We'd  like  you 
to  use  a  scale  from  zero  to  ten,  where 
ten  represents  a  person  who  is  very 
confident  with  computers  and  zero  is  a 
person  who  is  not  confident  at  all  with 
computers.  Which  number  on  this  scale 
from  zero  to  ten  best  describes  how 
confident  you  feel  using  computers? 
Not  confident        Very  confident 


00    01     02    03     04     05     06    07     08 

09     10 

In  your  household,  who  usually 
programs  the  VCR?  Someone  18  years 
old  or  younger,  or  someone  19  years  old 
or  older? 

18  years  old  or  younger 

19  years  old  or  older 

Have  you,  personally,  ever  used  a 
computer? 

If  you  have  used  a  computer,  how  old 
were  you  the  first  time  you  used  a 
computer? 

In  the  past  week,  meaning  the  last 
seven  days,  how  much  time  would  you 
say  you  spent  using  a  computer? 

If  you  had  the  choice,  would  you  like 
to  spend  more  time,  less  time  or  about 
the  same  amount  of  time  as  you  already 
do  using  a  computer? 

Do  you  ever  have  the  opportunity  to 
use  the  Internet  or  not? 

In  the  past  week,  meaning  the  last 
seven  days,  how  much  time  did  you, 
personally,  spend  using  an  on-line 
service,  such  as  America  Online,  the 
Internet  or  the  World  Wide  Web? 

For  this  next  series  of  questions,  we 
are  going  to  ask  about  various  types  of 
technology — such  as  computers  and 
electronic  equipment — that  you  might 
come  into  contact  with  in  your  daily 
life. 

First,  we'd  like  to  know  how  often 
you  use  several  types  of  technology. 
Please  indicate  whether  you  do  it 
several  times  a  day,  about  once  a  day. 
a  few  times  a  week,  a  fiew  times  a 
month,  less  often  than  that,  or  never. 
Use  a  computer 
Operate  a  VCR 
Program  or  get  messages  fit>m  a 

telephone  answering  machine 
Play  video  or  computer  games 
Use  stereo  or  audio  equipment,  such  as 

a  CD  player  or  boom  box 
Use  a  calculator 

Please  tell  us  whether  you  consider 
each  one  of  the  following  types  of 
equipment  to  be  something  that  is 
important  for  you  to  own  or  have  in 
your  home,  or  whether  it  is  something 
you  could  easily  live  without. 
A  computer 
A  VCR 

A  telephone  answering  machine 
Video  or  computer  games 
Stereo  and  audio  equipment,  such  as  a 

CD  player  or  boom  box 
A  microwave  oven 
A  calculator 
A  television 

When  you  go  to  use  a  piece  of 
electronic  equipment,  computer 
software  or  other  type  of  technology  for 
the  first  time,  can  you  usually  leam  to 
use  it  on  you  own  or  do  you  usually 
need  some  help? 
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In  general,  who  do  you  think  is  better 
Bguring  out  and  using  technology — 
teenagers  or  adults? 
E)o  you  have  a  computer  at  home? 
Do  you  have  access  to  the  Internet 
through  a  computer  at  home? 

Suppose  you  had  a  research  report  to 
write  either  at  school  or  work.  If  you 
had  the  choice,  how  would  you  prefer 
to  conduct  the  research? 

For  students  in  grades  7-12,  when 
you  have  to  conduct  an  experiment  or 
do  other  labatory  work  in  your  science 
classes  at  school,  does  that  work  usually 
help  you  understand  what  the  class  is 
studying,  or  not? 

Next  is  a  list  of  a  few  things  that  some 
people  do  on  computers.  Please  tell  us 
if  this  is  something  you  have  ever  done 
on  a  computer,  or  not. 
Used  a  word  processing  program  to 

write  a  report 
Used  the  Internet  to  conduct  research 
Played  computer  games 
Chatted  on  the  Internet  or  sent  e-mail 
Searched  the  Internet  for  interesting 

sites 

Tell  us  whether  or  not  you  expect  to 
see  these  things  happened  in  your 
lifetime: 
Space  travel  will  be  common  for 

ordinary  Americans 
New  technology  will  prevent  wars  from 

happening 
Cloning  of  humans  will  be  common 
Every  person  in  the  country,  including 

kids,  will  have  their  own  portable 

phone  and  personal  phone  number 
Home  computers  will  work  as  a 

computer,  TV,  VCR,  and  telephone  all 

in  one 
Cancer  will  be  cured 
AIDS  will  be  cured 
Most  Americans  will  live  to  be  more 

than  100  years  old 
Floods,  earthquakes  and  other  natural 

disasters  will  be  controlled  or 

prevented  by  new  developments  in 

science 
Americans  will  vote  for  President  and 

other  elected  offlcials  on  the  Internet 

For  students  in  grades  7-12,  in  terms 
of  the  grades  you  usually  get,  would  you 
say  you  are  a  top  student  in  your  school, 
above  average,  average  or  below 
average? 

How  many  hours  did  you  spend 
watching  television  yesterday? 

Now  thinking  about  the  last  week, 
meaning  the  last  seven  days,  how  many 
hours  would  you  say  you  spent  in  total 
talking  with  friends  on  the  telephone? 

How  often  do  you  read  books  on  your 
own,  that  is,  books  that  are  not  required 
reading  for  school  or  work? 

For  students  in  grades  7-12,  are  you 
currently  involved  in  any  activities  that 
require  you  stay  after  school,  such  as  a 
sports  team,  theater,  band  or  club? 


Do  you  regularly  carry  a  beeper  or 
pager,  or  not? 

Now  here  are  some  background 
questions. 

How  old  are  you? 

Are  you  in  school  now,  and  if  so, 
what  grade?  If  not,  what  is  the  highest 
grade  that  you  completed? 

Are  you,  yourself  of  Hispanic  origin 
or  descent  such,  as  Mexican,  Puerto 
Rican,  Cuban,  or  other  Spanish 
background? 

What  is  your  race?  Are  you  white, 
African-American,  or  some  other  race? 

IFR  Doa  97-8162  Filed  3-31-97;  8:45  am) 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 


Sunshine  Act  Meeting 


•:  9:30  a.m.,  Tuesday,  April  8. 1997. 
MATTERS  TO  BE  DISCUSSED  PLACE:  The 
Board  Room,  5th  Floor,  490  L'Enfant 
Plaza,  S.W.,  Washington,  D.C.  20594. 
STATUS:  Open. 

6825     Marine  Incident  Summary  Report: 
Near  Grounding  of  the  Liberian  Tankship 
PATRIOT,  Bay  of  Campeche.  Mexico, 
October  15, 1995. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

314-6100. 

FOR  MORE  Mf=ORMATION  CONTACT:  Bea 

Hardesty,  (202)  314-6065. 

Dated:  March  28, 1997. 
BeaHardaaty, 

Federal  Register  Liaison  Officer. 
(PR  Doc.  97-8375  Filed  3-2»-97;  1:12  pm| 
aaajNOcoDe  7933  «i-p 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  55-61 42S-SP;  ASLBP  No.  97- 
725-02-SP] 

Frank  J.  Calabrese,  Jr.;  Designation  of 
Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission  dated  December  29,  1972, 
published  in  the  Federal  Register,  37 
F.R.  28710  (1972),  and  Sections  2.105. 
2.700,  2.702,  2.714,  2.714a,  2.717  and 
2.1207  of  the  Commission's  Regulations, 
a  single  member  of  the  Atomic  Safety 
and  Licensing  Board  Panel  is  hereby 
designated  to  rule  on  petitions  for  leave 
to  intervene  and/or  requests  for  hearing 
and,  if  necessary,  to  serve  as  the 
Presiding  Officer  to  conduct  an  informal 
adjudicatory  hearing  in  the  following 
proceeding. 

Frank ).  Calabrese,  )r. 
(Denial  of  Senior  Reactor  Operator's 
License) 


The  hearing,  if  granted,  will  be 
conducted  pursuant  to  10  C.F.R. 
Subpart  L  of  the  Commission's 
Regulations,  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  This  proceeding  concerns 
a  denial  by  NRC  Staff  of  Mr.  Calabrese's 
senior  reactor  opterator's  license 
application  and  Mr.  Calabrese's  request 
for  a  hearing  pursuant  to  10  C.F.R. 
Section  2.103. 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge  G. 
Paul  Bollwerk,  III.  Pursuant  to  the 
provisions  of  10  C.F.R.  §  2.722,  the 
Presiding  Officer  has  appointed 
Administrative  Judge  Thomas  D. 
Murphy  to  assist  the  Presiding  Officer  in 
taking  evidence  and  in  preparing  a 
suitable  record  for  review. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  Judge 
Bollwerk  and  Judge  Murphy  in 
accordance  with  C.F.R.  §  2.701.  Their 
addresses  are: 

Administrative  Judge  G.  Paul  Bollwerk. 
m.  Presiding  Officer,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555 

Administrative  Judge  Thomas  D. 
Murphy,  Special  Assistant,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555 

Issued  at  Rockville,  Maryland,  this  26tb 
day  of  March  1997. 
B.  Paul  Cotter,  Jr.. 

Chief  Administrative  Judge,  Atomic  Safety 

and  Licensing  Board  Panel. 

[FR  Doc  97-8207  Filed  3-31-97;  8:45  ami 

BIUJNOCOOE  7SIO-01-P 

[Docket  Nos.  50-325  and  50-324] 

Carolina  Power  &  Light  Co. 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62,  issued  to  the  Carolina 
Power  &  Light  Company  (the  licensee), 
for  operation  of  the  Brunswick  Steam 
Electric  Plant  (BSEP)  Units  1  and  2 
respectively,  located  near  Southport  in 
Brunswick  County,  North  Carolina. 

The  proposed  amendment  would 
revise  the  Technical  Specifications  (TS) 
for  BSEP  Units  1  and  2  to  eliminate 
certain  instrumentation  response  time 
testing  requirements  in  accordance  with 
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NRC-approved  BWR  Owners  Group 
Topical  Report  NEDO-32291-A, 
"System  Analysis  for  the  Elimination  of 
Selected  Resfranse  Time  Testing 
Requirements."  The  testing 
requirements  are  associated  with  the 
reactor  protection  system  (RPS), 
isolation  system,  and  emergency  core 
cooling  system  (ECCS).  The  proposed 
amendment  must  be  issued  in  a  timely 
manner  to  avoid  an  unnecessary 
shutdown  of  both  BSEP  units  as  a  result 
of  forcing  compliance  with  current  TS 
requirements.  Such  a  shutdown  creates 
a  potential  for  an  undesirable  plant 
transient  and  is  unnecessary  in  that  the 
proposed  TS,  which  would  permit 
continued  operation,  are  consistent  with 
guidelines  already  approved  by  the  NRC 
staff. 

The  licensee  was  formally  notified  by 
the  NRC  on  March  21, 1997,  of  the 
potential  that  its  response  time  testing 
procedures,  which  are  consistent  with 
the  NRC-approved  NEDO-32291-A 
Topical  Report,  do  not  meet  current  TS 
surveillance  requirements.  The  licensee 
then  promptly  examined  its  testing 
practices,  determined  that  a  TS 
compliance  issue  existed,  and  submitted 
a  TS  amendment  request  on  March  24, 
1997.  That  amendment  request  was 
superseded  on  March  27, 1997,  with  the 
proposed  amendment  addressed  by  this 
notice.  The  NRC  staff  is  thus  satisfied 
that,  once  formally  notified  of  a 
potential  TS  compliance  problem,  the 
licensee  used  its  best  efforts  to  make  a 
timely  amendment  request. 

In  response  to  a  March  21, 1997, 
verbal  request  from  the  licensee, 
enforcement  discretion  was  granted  by 
the  NRC  on  this  matter  until  April  21, 
1997,  while  the  proposed  amendment  is 
publicly  noticed  and  considered  by  the 
NRC.  The  licensee's  request  for 
enforcement  discretion  is  docimiented 
in  a  letter  to  the  NRC  dated  March  22, 
1997.  The  NRC's  approval  of  that 
request  is  docimiented  in  a  letter  dated 
March  25, 1997.  Both  letters  are 
available  to  the  public. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations.  

Pursuant  to  10  CFR  50.91(a)(6).  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fit)m 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

CPftL  has  reviewed  these  proposed  license 
amendment  requests  and  concluded  that 
their  adoption  does  not  involve  a  significant 
hazards  consideration.  The  bases  for  tliis 
determination  follows. 

1.  The  proposed  license  amendments  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

BWR  Owners'  Group  Licensing  Topical 
Report  NEDO-32291-A  demonstrates  that 
quantitative  response  time  testing  is 
redundant  to  other  Technical  Specification 
requirements.  Qualitative  tests  are  sufficient 
to  identify  failure  modes  or  degradation  in 
instrument  resptonse  time  and  ensure 
operation  of  the  associated  systems  within 
acceptance  limits.  There  are  no  Icnown 
foilure  modes  that  can  be  detected  by 
response  time  testing  that  cannot  also  be 
detected  by  other  Technical  Specification 
required  tests.  ECCS,  RPS,  and  Isolation 
System  response  times  will  continue  to  be 
determined  using  a  methodology  that  has 
been  reviewed  and  approved  by  the  NRC 
Therefore,  the  proposed  license  amendments 
do  not  involve  a  significant  increase  in  the 
prol>ability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  license  amendments 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  license  amendments  do  not 
affect  the  capability  of  the  associated  systems 
to  perform  their  intended  function  within  the 
acceptance  limits  assumed  in  the  plant  safety 
analyses  and  required  for  successful 
mitigation  of  an  initiating  event.  The 
proposed  amendments  do  not  change  the 
way  in  which  any  plant  systems  are  ofterated. 
EOCS,  RPS,  and  Isolation  System  response 
times  will  continue  to  be  determined  using 
a  methodology  that  has  been  reviewed  and 
approved  by  the  NRC  Therefore,  the 
proposed  amendments  do  not  create  the 
p>os8ibility  of  a  new  or  different  kind  of 
accident. 

3.  The  proposed  license  amendments  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  ciurent  Technical  Specification 
response  times  are  based  on  the  maximum 
allowable  values  assiuned  in  the  plant  safety 
analyses. 

These  analyses  conservatively  establish  the 
margin  of  safety.  As  descritied  above, 
determination  of  resptonse  times  based  on  an 
alternate  NRC  approved  methodology  (i.e., 
provided  in  the  NEDO-32291-A  report)  will 
not  affiact  the  capability  of  the  associated 
systems  to  perform  their  intended  function 
within  the  allowed  response  time  used  as  the 
bases  for  the  plant  safety  analyses.  Plant  and 
system  response  to  an  initiating  event  will 


remain  in  compliance  with  the  assumptions 
of  the  safety  analyses;  therefore,  the  maiigin 
of  safety  is  not  aHected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circtunstances  change 
during  the  notice  period,  stich  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infiequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and 
should  dte  the  publication  date  and 
page  nimiber  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike, 
Rockville.  Maryland,  from  7:30  8.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  1, 1997,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
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intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
hied  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Celman 
Building.  2120  L  Street,  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  William 
Madison  Randall  Library.  601  S.  College 
Road,  Wilmington,  North  Carolina 
28403-3297.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  Bled  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
rsquest  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 


opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  3Q-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  af^er  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  loll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 


following  message  addressed  to  Mr. 
Mark  Reinhart,  Acting  Director,  Project 
Directorate  II-l,  Office  of  Nuclear 
Reactor  Regulation.  U.S.  Nuclear 
Regulatory  Commission:  petitioner's    . 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  Mr. 
William  D.  Johnson,  Vice  President  and 
Senior  Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a){l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  27, 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  dociunent  room,  located  at 
the  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Dated  at  Rockville,  MD,  this  27th  day  of 
March  1997. 

For  the  Nuclear  Regulatory  CcHnmission. 
David  C.  Trimbte, 

Project  Manager,  Project  Directorate  U-l , 
Division  of  Reactor  Projects-t-ll,  Office  of 
Nuclear  Reactor  Regulation. 

|FR  Doc.  97-8400  Filed  3-31-97;  12:485  pm| 
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[Docket  No.  50-338] 

Northeast  Nuclear  Energy  Company,  et 
al.;  Notice  of  Wittidrawal  of  Application 
for  Amendment  to  Facility  Opcfating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 
Energy  Company,  et  al.  (the  licensee)  to 
withdraw  its  November  30, 1994, 
application,  as  supplemented  May  8  and 
August  1,  1995,  for  proposed 
amendment  to  Facility  Operating 
License  No.  DPR-65  for  the  Millstone 
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Nuclear  Power  Station,  Unit  No.  2, 
located  in  New  London,  Connecticut. 

The  proposed  amendment  would 
have  revised  the  Technical 
Specifications  to  clarify  the  design  basis 
for  the  Emergency  Diesel  Generator  fuel 
oil  supply. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  December  21, 
1994  (59  FR  65818).  However,  by  letter 
dated  February  24, 1997,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  30, 1994, 
as  supplemented  May  8  and  August  1, 
1995,  and  the  licensee's  letter  dated 
February  24, 1997,  which  withdrew  the 
application  for  license  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Three 
Rivers  Community — ^Technical  College, 
574  New  London  Turnpike,  Norwich, 
Connecticut,  and  the  Waterford  Library, 
ATTN:  Vince  Juliano,  49  Rope  Ferry 
Road,  Waterford,  Connecticut. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Cmnmission. 
Duiiel  G.  McDonald. 
Senior  Project  Manager,  Special  Projects 
Office — Licensing  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  97-8203  Filed  3-31-97;  8:45  am) 
MUMQ  COOC  7SW-«1-P 


Pocket  No.  50-271] 

Vermont  Yankee  Nuclear  Power 
Corporation  (Vermont  Yanlcee  Nuclear 
Power  Station);  Exemption 

I 

The  Vermont  Yankee  Nuclear  Power 
Corporation  (VYNPC,  the  licensee)  is 
the  holder  of  Facility  Operating  License 
No.  DPR-28  which  authorizes  operation 
of  the  Vermont  Yankee  Nuclear  Power 
Station  (the  facility)  at  power  levels  no 
greater  than  1593  megawatts  thermal. 
The  facility  is  a  single-unit  boiling  water 
reactor  (BWR)  located  at  the  licensee's 
site  in  Windham  County,  Vermont. 

The  License  provides,  among  other 
things,  that  the  Vermont  Yankee 
Nuclear  Power  Station  is  subject  to  all 
rules,  regulations,  and  orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 


n 

On  November  19, 1980,  the 
Commission  published  a  revised 
Section  10  CFR  50.48  and  a  new 
Appendix  R  to  10  CFR  Part  50  regarding 
fire  protection  features  of  nuclear  p6wer 
plants.  The  revised  Section  50.48  and 
Appendix  R  became  effiective  on 
February  17, 1981.  Section  III  of 
Appendix  R  contains  15  subsections, 
lettered  A  through  O,  each  of  which 
specifies  requirements  for  a  particular 
aspect  of  the  fire  protection  features  at 
a  nuclear  power  plant.  Subsection  ni.J  is 
the  subject  of  the  licensee's  exemption 
request. 

Section  III.J  of  Appendix  R  requires 
that  emergency  lighting  units  vtath  at 
least  an  8-hour  battery  power  supply 
shall  be  provided  in  all  areas  needed  for 
operation  of  safe  shutdown  equipment 
and  in  access  and  egress  routes  thereto. 

m 

By  letter  dated  June  17, 1996,  the 
licensee  requested  an  exemption  from 
Section  IILJ  of  Appendix  R.  In 
particular,  the  licensee  stated  that  it 
cannot  meet  the  requirements  for 
emergency  lighting  units  with  at  least  an 
8-hour  battery  power  supply  in  the 
following  areas: 

(1)  A  portion  of  general  yard  areas  for 
access  and  egress  to  the  nitrogen 
containment  inerting  tank  area  and  the 
nitrogen  storage  bottle  area,  and 

(2)  the  nitrogen  containment  inerting 
tank  area  and  the  nitrogen  storage  tank 
area. 

The  licensee  proposes  to  utilize  the 
security  perimeter  lighting  for  outdoor 
egress  routes  and  for  tasks  performed  in 
either  of  two  locations.  Based  on  the 
staff's  review  of  the  information 
provided  by  the  licensee,  the  staff  has* 
concluded,  given  that  the  security 
lighting  is  powered  from  a  separate 
power  source,  the  security  lifting  is 
not  vulnerable  to  fire  loss.  The  security 
lighting  is  inspected  and  maintained  as 
part  of  the  plant  security  requirements. 
The  licensee  has  confirmed  that  the 
illumination  levels  in  the  affected  areas 
of  the  plant  are  adequate  to  enable 
operators  to  implement  the  actions 
required  for  safe  shutdown. 

llierefore,  the  staff  considers  the 
licensee's  alternative  lighting 
configuration  to  be  equivalent  to  that 
achieved  by  literal  conformance  with 
Appendix  R  to  10  CFR  Part  50  and. 
therefore,  meets.the  underlying  purpose 
of  Section  III.J  of  Appendix  R. 
Therefore,  the  licensee's  request  for 
exemption  from  the  requirements  of 
Section  III.J  in  the  subject  locations 
should  be  granted. 


IV 

Pursuant  to  10  CFR  50.12(a)(2).  the 
Commission  will  not  consider  granting 
an  exemption  unless  special  - 
circumstances  are  present  Item  (ii)  of 
the  subject  regulation  includes  sf)ecial 
circumstances  where  application  of  the 
subject  regulation  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

The  underlying  purpose  of  Section 
m.J  of  Appendix  R  is  to  provide 
adequate  illumination  to  assure  the 
capability  of  performing  all  necessary 
safe  shutdown  functions  as  well  as 
provide  illumination  for  required 
movements  into  and  out  of  the  plant.  In 
lieu  of  the  8-hour  battery  powered  units 
specified  by  Appendix  R,  the  licensee 
has  proposed  using  existing  security 
lighting.  The  staff  has  reviewed  the 
proposed  alternative  and  has  concluded, 
as  described  above,  that  the  security 
lighting  system  would  be  a  reliable 
alternative  and  would  provide  an 
adequate  level  of  illumination  to  assure 
that  all  required  safe  shutdown 
functions  and  required  personnel 
movements  can  be  performed. 
Therefore,  the  staff  concludes  that 
special  circumstances  exist  for  the 
licensee's  requested  exemption  in  that 
imposition  of  the  literal  requirements  of 
the  regulation  in  these  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of 
Appendix  R  to  10  CFR  Part  50. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a)(2)(ii).  special  circumstances 
exist  in  that  existing  levels  of  emergency 
lighting  satisfy  the  underlying  purpose 
of  Appendix  R  to  10  CFR  Part  50. 
Further,  the  staff  has  concluded  that  the 
requested  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  Therefore,  the  Commission 
hereby  grants  the  exemption  request 
from  the  requirements  of  Section  m.J  of 
Appendix  R  to  10  CFR  Part  50  described 
in  Section  III  above. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (62  FR  12255). 

This  Exemption  is  effective  upon  issuance. 

For  the  Nuclear  Regulatory  Commission. 

Dated  al  Rockville.  Maryland  this  23rd  day 
of  March  1997. 
Samuel  J.  CoUim, 

Director  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  97-8205  Filed  3-3t-«7;  8:45  ami 
■UMO  oooc  ina-M-* 
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UNITED  STATES  NUCLEAR 
REGULATORY  COMMISSION 

[Docket  No.  50-280] 

Power  Authority  of  the  State  of  New 
York  (Indian  Point  Nuclear  Generating 
Unit  No.  3);  Environmental 
Assessment  and  FirHling  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
64  issued  to  the  Power  Authority  of  the 
State  of  New  York  (the  licensee)  for  the 
Indian  Point  Nuclear  Generating  Unit 
No.  3,  located  in  Westchester  County, 
New  York. 

EiiTiroiuneiital  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
include  provisions  in  Technical 
Specifications  (TS)  5.3  and  5.4  which 
allow  for  the  storage  of  fuel  with  an 
enrichment  not  to  exceed  4.95  ■*■  0.05 
weight  percent  (w/o)  Uranium  235  fU- 
235)  in  the  new  and  spent  fuel  storage 
racks  and  would  revise  requirements 
governing  the  placement  of  fuel 
assemblies  in  the  fuel  storage  pit.  The 
proposed  action  is  in  accordance  with 
the  licensee's  application  for 
amendment  date^  November  22, 1996. 

The  Need  for  Proposed  Action 

The  proposed  changes  are  needed  so 
that  the  licensee  can  use  higher  fuel 
enrichment  to  provide  the  flexibility  of 
extending  the  hiel  irradiation  and  to 
permit  operation  for  longer  fuel  cycles. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS.  The  proposed  revisions  would 
permit  use  of  fuel  enriched  to  a  nominal 
5.0  w/o  U-235.  The  safety 
considerations  associated  with  reactor 
operation  with  higher  enrichment  and 
extended  irradiation  have  been 
evaluated  by  the  NRC  staff.  The  staff  has 
concluded  that  such  changes  would  not 
adversely  affect  plant  safety.  The 
proposed  changes  have  no  adverse  effect 
on  the  probability  of  any  accident.  The 
higher  enrichment,  with  increased  fuel 
bumup,  may  slightly  change  the  mix  of 
fission  products  that  might  be  released 
in  the  event  of  a  serious  accident,  but 
such  small  changes  would  not 
significantly  affect  the  consequences  of 
serious  accidents.  No  changes  are  being 
made  in  the  types  or  amounts  of  any 
radiological  effluents  that  may  be 
released  offsite.  There  is  no  significant 


increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  were  published  and 
discussed  in  the  staff  assessment 
entitled,  "NRC  Assessment  of  the 
Environmental  Effects  of  Transportation 
Resulting  from  Extended  Fuel 
Enrichment  and  Irradiation,"  dated  July 
7, 1988.  This  assessment  was  published 
in  connection  with  an  Environmental 
Assessment  related  to  the  Shearon 
Harris  Nuclear  Plant,  Unit  1,  which  was 
published  in  the  Federal  Register  (53 
FR  30355)  on  August  11, 1988,  as 
corrected  on  August  24,  1988  (53  FR 
32322).  As  indicated  therein,  the 
environmental  cost  contribution  of  an 
increase  in  the  fuel  enrichment  of  up  to 
5  weight  percent  U-235  and  irradiation 
limits  of  up  to  60,000  gigawatt  days  p>er 
metric  ton  (GWD/MT)  are  either 
unchanged  or  may,  in  fact,  be  reduced 
from  those  summarized  in  Table  S— 4  as 
set  forth  in  10  CFR  51.52(c).  These 
findings  are  applicable  to  the  proposed 
increase  at  Indian  Point  given  that  the 
proposal  involves  5%  and  bumup  of 
less  than  60,000  gigawatt  days  per 
metric  ton  (GWD/MT).  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
amendment. 

With  regard  to  potential  non- 
radiological  impacts  of  reactor  operation 
with  higher  enrichment  and  extended 
irradiation,  the  proposed  action 
involves  features  located  entirely  within 
the  restricted  area  as  defined  in  10  CFR 
Part  20.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  other  alternative 
would  have  equal  or  greater 
environmental  impacts  and  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  the  environmental 
impact  of  plant  operations  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 


Statement  related  to  operation  of  Indian 
Point  Nuclear  Generating  Unit  No.  3. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  December  12,  1996,  the  staff 
consulted  with  the  New  York  State 
official,  Heidi  Voelk,  of  the  New  York 
State  Energy  Research  and  Development 
Authority  regarding  the  environmental 
impact  of  the  proposed  action.  The  state 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  22, 1996, 
that  is  available  for  public  inspection  at 
the  Commission's  Public  Document 
Room,  The  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  dociunent  room  for  the 
Indian  Point  Nuclear  Generating  Unit 
No.  3,  at  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York. 

'     Dated  at  Rockville,  Maryland,  this  26th  day 
ofMarcli  1997. 

For  The  Nuclear  Regulatory  Commission. 
Gwrge  F.  Wimder, 

Project  Manager,  Project  Directorate  l-l. 
Division  of  Reactor  Projects  I/ll,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-8206  Filed  3-31-97;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

DATE:  Weeks  of  March  31,  April  7, 14, 

and  21,  1997. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIOERB): 

Week  of  March  31 

Monday,  March  31 

10:00  a.m. 
Briefmg  by  the  Executive  Branch  (Closed — 
Ex.1) 
2:00  p.m. 

Classified  Security  Briefing  (Qtesed— Ex.  1) 
2:30  p.m. 
Meeting  with  DOE  on  External  Regulations 
of  DOE  Facilities  (Public  Meeting) 
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Week  of  April  7— Tentative 

Wednesday,  April  9 

11:30  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

Week  of  April  14— Tentative 

There  are  no  meetings  scheduled  for  the 
week  of  April  14. 

Week  of  April  21— Tentative 

Wednesday.  April  23 

10:00  a.m. 

Briefing  on  Millstone  (Public  Meeting) 

(Contact:  Gene  Imbro,  301-41 S-1 490) 
11:30  a.m. 

Affirmation  Session  (Public  Meeting)  (if 
needed) 
1:30  p.m. 

Briefing  on  Electric  Grid  Reliability  (Public 
Meeting) 

Contact:  Ernie  Rossi,  301-415-7499) 

Thursday,  April  24 

9:00  a.m. 
Briefing  on  Electric  Utility  Restructuring 

(Public  Meeting) 
(Contact:  Bob  Wood,  301-415-1255) 
1:30  p.m. 
Briefing  on  Staff  Response  to  Arthur 
Andersen  Study  Recommendations 
(Public  Meeting) 
(Contact:  Rich  Barrett,  301-415-7482) 

Friday,  April  25 

10.00  a.m. 
Meeting  with  Commonwealth  Edison  on 
Response  to  10  CFR  50.54  (F)  Letter 
(Public  Meeting) 
(Contact:  Bob  Capra,  301-415-1395) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording}— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting  Schedule 
can  be  found  on  the  Internet  at: 
http://www/nrc/gov/SECY/smj/schedule.htm 

This  notice  is  distributed  by  mall  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  March  28, 1997. 
William  M.  Hill.  |r.. 

SECY  Tracking  Officer.  Office  of  the 

Secretary. 

jFR  Doc  97-8432  Filed  3-28-97;  3:01  pm| 
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Draft  Regulatory  Guides  and  Standard 
Review  Plan  Sections;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  four  guides  in  its  Regulatory 
Guide  Series  along  with  three  sections 
of  NUREG-0800,  "Standard  Review 
Plan  for  the  Review  of  Safety  Analysis 
Reports  for  Nuclear  Power  Plants."  The 
Regulatory  Guide  Series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  Ucenses. 

'These  regulatory  guides  and  standard 
review  plan  sections  are  in  support  of 
amendments  to  10  CFR  Parts  21,  50,  52, 
54,  and  100  (61  FR  65157)  that  update 
the  criteria  used  in  decisions  regarding 
power  reactor  siting,  including  geologic, 
seismic,  and  earthquake  engineering 
considerations  for  future  nuclear  power 
plants. 

Regulatory  Guide  1.165, 
"Identification  and  Characterization  of 
Seismic  Sources  and  Determination  of 
Safe  Shutdown  Earthquake  Ground 
Motion,"  provides  general  guidance  on 
procedures  acceptable  to  the  NRC  staff 
on  conducting  geological,  geophysical, 
seismological,  and  geotechnical 
investigations;  identifying  and 
characterizing  seismic  sources; 
conducting  probabilistic  seismic  hazard 
analyses;  and  determining  the  safe 
shutdown  earthquake  ground  motion  for 
a  nuclear  power  plant. 

Revision  2  to  Regulatory  Guide  1.12, 
"Nuclear  Power  Plant  Instrumentation 
for  Earthquakes,"  describes  seismic 
instrumentation  type,  location, 
operability,  and  characteristics  that  are 
acceptable  to  the  NRC  staff  for  satisfying 
the  requirements  of  the  Commission's 
regulations. 

Regulatory  Guide  1.166,  "Pre- 
Earthquake  Planning  and  Immediate 
Nuclear  Power  Plant  Operator 
Postearthquake  Actions,"  provides 
guidance  acceptable  to  the  NRC  staff  for 
a  timely  evaluation  after  an  earthquake 
of  the  r^orded  seismic  instrumentation 
data  and  for  determining  whether  plant 
shutdown  is  required. 

Regulatory  Guide  1.167,  "Restart  of  a 
Nuclear  Power  Plant  Shut  Down  by  a 
Seismic  Event,"  provides  guidance 
acceptable  to  the  NRC  staff  for 
performing  inspections  and  tests  of 
nuclear  power  plant  equipment  and 
structures  prior  to  restart  of  a  plant  that 
has  been  shut  down  by  a  seismic  event. 


Revision  3  of  Standard  Review  Plan 
Section  2.5.1,  "Basic  Geologic  and 
Seismic  Information,"  describes  the 
kinds  of  basic  geological,  seismological, 
and  geophysical  information  and  review 
procedures  necessary  to  evaluate  a 
nuclear  power  station  site. 

Revision  3  of  Standard  Review  Plan 
Section  2.5.2,  "Vibratory  Ground 
Motion,"  describes  procedures  to  assess 
the  ground  motion  potential  of  seismic 
sources  at  the  site  and  to  assess  the 
safety  shutdown  earthquake. 

Revision  3  of  Standard  Review  Plan 
Section  2.5.3,  "Surface  Faulting," 
describes  the  geosciences  information 
and  review  procedures  rteeded  to  asses 
the  significance  of  faults  to  the 
suitability  of  the  site. 

A  document  entitled  "Resolution  of 
Public  Comments  on  Draft  Regulatory 
Guides  and  Standard  Review  Plan 
Sections  Pertaining  to  the  Proposed 
Seismic  and  Earthquake  Engineering 
Criteria  for  Nuclear  Power  Plants" 
explains  the  NRC's  disposition  of  the 
comments  received  on  the  draft 
regulatory  guides  and  standard  review 
plan  sections.  A  copy  of  this  document 
has  been  placed  in  the  NRC  Public 
Document  Room.  2120  L  Street  NW. 
(Lower  Level],  Washington,  DC.  Single 
copies  are  available  from  Dr.  Andrew  J. 
Murphy,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-6010. 

The  Office  of  Management  and  Budget 
has  verified  the  determination  that  these 
regulatory  guides  and  Standard  Review 
Plan  sections  do  not  constitute  a  major 
rule. 

Regulatory  guides  and  the  Standard 
Review  Plan  are  available  for  inspection 
at  the  Commission's  Public  Document 
Room,  2120  L  Street  NW.,  Washington. 
DC.  Requests  for  single  copies  of  draft 
documents  (which  may  be  reproduced) 
or  for  placement  on  an  automatic 
distribution  list  for  single  copies  of 
future  draft  guides  in  specific  divisions 
should  be  made  in  writing  to  the  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Distribution  and  Mail  Services  Section. 
Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  and 
standard  review  plans  are  not 
copyrighted,  and  Commission  approval 
is  not  required  to  reproduce  them. 

(5.  U.S.C  552(a)) 

Dated  at  Rockville.  Maryland,  this  19th  day 
of  March  1997. 
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For  the  Nuclear  Regulatory  G}mniission. 
David  L.  Monison, 
Director,  Office  of  Nuclear  Regulatory 
Researcfi. 
|FR  Doc.  97-8204  Filed  3-31-97;  8:45  am) 

BHJJNO  CODE  7S90-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 
Extension: 
Rule  15g-3,  SEC  File  No.  270-346, 

ONfB  Control  No.  3235-0392 
Rule  15g-4.  SEC  File  No.  270-347, 

OMB  Control  No.  3235-0393 
Rule  15g-5,  SEC  File  No.  270-348, 

OMB  Control  No.  3235-0394 
Rule  15g-6,  SEC  File  No.  270-349, 

OMB  Control  No.  3235-0395 
Rule  15g-7(a),  SEC  File  No.  270-350, 

OMB  Control  No.  3235-0396 
Rule  17Ac2-l  and  Form  TA-1,  SEC 
File  No.  270-95,  OMB  Control  No. 
3235-0084 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
OfBce  of  Management  and  Budget 
requests  for  approval  of  extension  on 
previously  approved  collections  of 
information: 

Rule  15g-3  requires  that  brokers  and 
dealers  disclose  to  customers  current 
quotation  prices  or  similar  market 
information  in  connection  with 
transactions  in  certain  low-priced,  over- 
the-counter  securities.  It  is  estimated 
that  approximately  270  respondents 
incur  an  average  burden  of  100  hours 
annually  to  comply  with  the  rule. 

Rule  15g— 4  requires  brokers  and 
dealers  effecting  transactions  in  penny 
stocks  for  or  with  customers  to  disclose 
the  amount  of  compensation  received  by 
the  broker-dealer  in  connection  with  the 
transaction.  It  is  estimated  that 
approximately  270  respondents  incur  an 
average  of  100  hours  annually  to  comply 
with  the  rule. 

Rule  15g-5  requires  brokers  and 
dealers  to  disclose  to  customers  the 
amount  of  compensation  to  be  received 
by  their  sales  agents  in  connection  with 
penny  stock  transactions.  It  is  estimated 
that  approximately  270  respondents 
incur  an  average  burden  of  100  hours 
annually  to  comply  with  the  rule. 


Rule  15g-6  requires  brokers  and 
dealers  that  sell  penny  stocks  to  their 
customers  to  provide  monthly  account 
statements  containing  information  with 
regard  to  the  penny  stocks  held  in 
customer  accounts.  It  is  estimated  that 
approximately  270  respondents  incur  an 
average  burden  of  90  hours  annually  to 
comply  with  the  rule. 

Rule  15g-7(a)  would  require  brokers 
and  dealers  that  effect  transactions  in 
|>enny  stocks  and  are  the  only  market 
makers  with  respect  to  such  securities  to 
disclose  this  fact  in  connection  with 
such  transactions.  It  is  estimated  that 
approximately  270  respondents  would 
incur  an  average  burden  of  50  hours 
annually  to  comply  with  the  rule. 

Rule  17Ac2-l  and  Form  TA-1  is  used 
by  transfer  agents  to  register  with  the 
Commission,  the  Comptroller  of  the 
Currency,  the  Board  of  Governors  of  the 
Federal  Reserve  System,  or  the  Federal 
Deposit  Insurance  Corporation,  and  to 
amend  their  registration. 

It  is  estimated  that  approximately  359 
respondents  will  incur  an  average 
burden  of  538.5  hours  annually  to 
comply  with  the  rule  and  form. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208.  New  Executive 
Ofiice  Building,  Washington,  DC  20503. 

Dated:  March  24.  1997 
Mai;garet  H.  McFarUnd, 
Deputy  Secretary. 
jFR  Doc.  97-8222  Filed  3-31-97;  8:45  ami 
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Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (ICG  ComnHinications, 
Inc..  Common  Stock,  $.01  Par  Value) 
RIe  No.  1-11966 

March  26.  1997. 

ICC  Communications,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  rule 


12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  the  Board 
of  Directors  (the  "Board")  unanimously 
approved  a  resolution  on  February  11, 
1997,  to  withdraw  the  Security  ftom 
listing  on  the  Amex  and,  instead,  to  list 
such  Security  on  the  Nasdaq  National 
Market  ("Nasdaq").  The  decision  of  the 
Board  was  based  upon  the  belief  that 
listing  the  Security  on  Nasdaq  will  be 
more  beneficial  to  its  stockholders  than 
the  present  listing  on  Amex  because  the 
Company  has  increasingly  become 
aware  of  a  reluctance  by  a  seemingly 
growing  number  of  trading  firms  to 
trade  or  market  securities  listed  on 
Amex.  The  Company  believes  this 
reluctance  has  been  a  factor  contributing 
to  the  very  thin  trading  volume  in  the 
Company's  stock.  Furthermore,  the 
Company  also  believes  such  reluctance 
to  trade  has,  in  turn,  contributed  to  an 
unwillingness  to  do  research  on  the 
Company.  As  a  combined  result, 
investors  and  prospective  investors  have 
not  been  as  well  served  as  the  Company 
believes  they  are  more  likely  to  be  on 
Nasdaq. 

Any  interested  {wrson  may,  on  or 
before  April  16, 1997,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathaii  G.  Katz, 

Secretary. 

[PR  Doc.  97-8224  Filed  3-31-97;  8:45  ami 
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povestmant  Company  Act  Reteasa  Na 
22582;  812-10532] 

INTRUST  Kansas  Tax  Exempt  Bond 
Fund,  et  aL;  Notice  of  Application 

March  25, 1997. 

AGBCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

AP«>UCANTS:  INTRUST  Kansas  Tax 
Exempt  Bond  Fund  (the  "Acquiring 
Fund"),  a  series  of  INTRUST  Funds 
Trust  ("INTRUST  Funds"),  SEI  Kansas 
Tax  Free  Income  Portfolio  (the 
"Reorganizing  Portfolio"),  a  series  of  the 
SEI  Tax  Exempt  Trust  ("SEI  Trust"), 
INTRUST  Bank,  N.A.  ("INTRUST"),  and 
SEI  Fund  Management  ("SEI"). 
RELEVANT  ACT  SECTKX4S:  Order  requested 
under  section  17(b)  granting  and 
exemption  from  section  17(a). 
SUMMARY  OF  APPUCAT10N:  Applicants 
request  an  order  to  permit  the  Acquiring 
Fund  to  acquire  all  of  the  assets  and 
assume  all  of  the  stated  liabilities  of  the 
Reorganizing  Portfolio.  Because  of 
certain  affiliations,  applicants  may  not 
rely  on  rule  17a-8  under  the  Act. 
FNJNQ  DATES:  The  application  was  filed 
on  February  25, 1997.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
included  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  21,  1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  INTRUST  Funds  Trust, 
3435  Stelzer  Road,  Columbus,  Ohio 
43219;  SEI  Tax  Exempt  Trust,  Oaks. 
Pennsylvania  19456:  INTRUST  Bank, 
N.A..  105  North  Main  Street,  Box  One, 
Wichita,  Kansas  67201;  SEI  Fund 
Management,  Oaks,  Pennsylvania 
19456. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Forst,  Staff  Attorney,  at  (202)  942- 


0569,  or  Mary  Kay  Freeh,  Branch  Chief, 
at  (2G2)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUFPt^iBITARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  INTRUST  Funds,  organized  as 
a  Delaware  business  trust,  and  SEI 
Trust,  organized  as  a  Massachusetts 
business  trust,  are  registered  under  the 
Act  as  open-end  management 
investment  companies.  INTRUST  is  the 
investment  adviser  to  the  Acquiring 
Fund  and  the  Reorganizing  Portfolio. 
SEI  is  the  administrator  of  the 
Reorganizing  Portfolio. 

2.  INTRUST  and  its  affiliates  provide 
a  variety  of  trust,  fiduciary,  custodial, 
investment  management,  and  other 
services  to,  among  others,  individuals, 
corporations,  pension  plans,  and  profit 
sharing  plans.  As  of  February  18, 1997, 
INTRUST  and  its  affiliates  collectively 
held  of  record  99.10%  of  the 
outstanding  shares  of  the  Reorganizing 
Portfolio.  Except  with  respect  to  certain 
defined  benefit  plans  sponsored  by 
INTRUST  and  its  affiliates,  (a)  neither 
INTRUST  nor  its  affiliates  has  any 
economic  interest  in  any  such  shares, 
and  (b)  all  such  shares  being  held  of 
record  by  INTRUST  and  its  affiliates  are 
held  by  it  for  the  benefit  of  others  in 
trust,  agency,  or  other  fiduciary  or 
representative  capacity.  In  certain 
instances,  INTRUST  and  its  affiliates 
may  hold  or  share  voting  discretion, 
investment  discretion  or  both  with 
respect  to  the  shares  held  of  record. 

3.  The  Acquiring  Fund  and 
Reorganizing  Portfolio  have  the  same 
investment  objectives  and  policies.  The 
Reorganizing  Portfolio  offers  two  classes 
of  shares.  Class  A  and  Class  B.  Class  A 
shares  are  offered  primarily  to  persons 
purchasing  through  a  trust  investment 
manager  or  an  account  managed  or 
administered  by  a  financial  institution. 
All  issued  and  outstanding  Class  B 
shares  currently  are  held  by  SEI  and 
will  be  redeemed  by  the  Reorganizing 
Portfolio  as  part  of  the  reorganization. 
The  Acquiring  Fund  offers  two  classes 
of  shares,  Institutional  Service  Class 
("Service  Class")  and  Institutional 
Premium  Class.  Shareholders  of  the 
Reorganizing  Portfolio's  Class  A  shares 
will  receive  Service  Class  shares  of  the 
Acquiring  Fund.  Service  Class  shares 
are  sold  without  a  sales  charge,  but  are 
subject  to  a  rule  12b-l  plan  which 
provides  for  a  payment  of  up  to  .25%  of 
average  daily  net  assets.  The  Service 
Class  will  not  incur  12b-l  plan 


expenses  during  its  first  year  of 
operation.  Service  Class  shares  may  be 
subject  to  service  organization  fees. 

4.  The  Acquiring  Fund  will  acquire 
all  of  the  assets  and  assume  all  of  the 
stated  liabilities  of  the  Reorganizing 
Portfolio  in  exchange  for  Service  Class 
shares  of  the  Acquiring  Fund. 
Immediately  after  the  reorganization. 
Service  Class  shares  of  the  Acquiring 
Fund  will  be  distributed  to  shareholders 
of  the  Reorganizing  Portfolio.  The 
number  of  shares  of  the  Acquiring  Fund 
to  be  issued  to  shareholders  of  the 
Reorganizing  Portfolio  will  be 
determined  on  the  basis  of  the  relative 
net  asset  values  per  share  and  the 
aggregate  net  assets  of  the  Acquiring 
Fund  computed  as  of  the  date  of  the 
closing  and  at  the  time  at  which  the 
Acquiring  Fund  ordinarily  determines 
its  net  asset  value. 

5.  The  Boards  of  Trustees  of  SEI  Trust 
and  INTRUST  Funds  approved  the 
Agreement  and  Plan  of  Reorganization 
("Reorganization  Agreement")  on 
November  25, 1996,  and  September  16, 
1996,  respectively.  Each  Board  of 
Trustees,  including  a  majority  of 
trustees  who  are  not  "interested 
persons"  as  defined  in  section  2(a)(19) 
of  the  Act,  found  that  participation  in 
the  reorganization  was  in  the  best 
interest  of  the  Reorganizing  Portfolio 
and  the  Acquiring  Fund,  respectively, 
and  that  the  interests  of  existing 
shareholders  of  the  funds  would  not  be 
diluted  as  a  result  of  the  reorganization. 
In  reaching  their  determinations,  each 
Board  of  Trustees  considered  a  number 
of  factors,  including:  (a)  the 
reorganization  will  be  effected  at  net 
asset  value;  (b)  all  costs  of  the 
Reorganizing  Portfolio  and  Acquiring 
Fund  associated  with  the  reorganization 
will  be  paid  by  INTRUST;  (c) 
shareholders  of  the  Reorganizing 
Portfolio  must  approve  the 
Reorganiaition  Agreement;  (d)  each 
reorganization  is  expected  to  be  tax-free 
to  the  parties  thereto  and  their 
shareholders;  (e)  shareholders  of  the 
Reorganizing  Portfolio  will  have  a 
broader  array  of  INTRUST-advised 
investment  options;  and  (0  the 
investment  objectives  and  policies  of 
the  Acquiring  Fund  and  the 
Reorganizing  Portfolio  are  the  same. 

6.  INTRUST  voluntarily  has  agreed  to 
limit  through  May  1, 1998  the  actual 
total  of>erating  expense  ratio  of  the 
Acquiring  Fund  to  the  actual  total 
operating  expense  ratio  of  the 
Reorganizing  Portfolio  as  of  December 
31, 1996.  The  expenses  incurred  in 
connection  with  entering  into  and 
carrying  out  the  provisions  of  the    . 
Reorganization  Agreement,  whether  or 
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not  consummated,  will  be  paid  by 
INTRUST. 

7.  The  INTRUST  Funds  or  SEI  Trust 
may  terminate  the  Reorganization 
Agreement  without  liability  on  the  part 
of  the  terminating  party  (a)  on  or  prior 
to  January  1, 1998,  with  the  consent  of 
the  other  or  (b)  after  that  date  by  either 
party  on  written  notice  at  any  time  prior 
to  the  consummation  of  the 
reorganization,  if  the  conditions  to  that 
party's  obligation  to  perform  have  not 
been  satisfied.  The  INTRUST  Funds  and 
SEI  Trust  agree  not  to  make  any  changes 
to  the  Reorganization  Agreement  that 
would  have  a  material  adverse  effect  on 
the  application  without  prior  SEC 
approval. 

Applicants'  Legal  Aiial3rsis 

1.  Section  17(a)  of  the  Act,  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
rmstered  investment  company,  or  any 
amliated  person  of  such  a  person,  acting 
as  principal,  from  selling  to  or 
purchasing  from  such  registered 
company,  or  any  company  controlled  by 
such  registered  company,  any  security 
or  other  property. 

2.  Section  2(a)(3)  of  the  Act  deflnes 
the  term  "affiliated  person"  of  another 
person  to  include  any  person  directly  or 
indirectly  owning,  controlling,  or 
holding  with  power  to  vote,  five  percent 
or  more  of  the  outstanding  voting 
securities  of  such  other  person. 

3.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors,  and/or  common 
officers,  provided  that  certain 
conditions  set  forth  in  the  rule  are 
satisfied. 

4.  Applicants  may  not  rely  on  rule 
17a-8  in  connection  with  the 
reorganization  because  the  Acquiring 
Funds  and  the  Reorganizing  Portfolio 
may  be  deemed  to  be  afFiiiated  for 
reasons  other  than  those  set  forth  in  the 
rule.  As  noted  above.  INTRUST  and  its 
affiliates  hold  of  record  more  than  5% 
of  the  outstanding  shares  of  the 
Reorganizing  Portfolio. 

5.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  the  provisions  of  se<;tion  17(a)  if 
evidence  establishes  that  the  terms  of 
the  proposed  transactions,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  registered  investment  company 


concerned  and  with  the  general 
purposes  of  the  Act. 

6.  Applicants  submit  that  the 
reorganization  meets  the  standard  for 
relief  under  section  17(b),  in  that  the 
terms  of  the  reorganization  are 
reasonable  and  foir  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  and  the  reorganization  is 
consistent  with  the  general  purposes  of 
the  Act  and  with  the  policies  of  the 
Acquiring  Fund  and  the  Reorganizing 
Portfolio. 

For  tlie  Ckifnmission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  97-^233  Filed  3-31-97;  8:45  am] 
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[RatoMa  Na  IC-22683;  Rto  No.  812-10610] 

John  Hancock  Mutual  Ufa  Inauranca 
Company,  at  al. 

March  25, 1997. 

AGBICY:  The  Securities  and  Exchange 
Commission  ("Commission"). 
ACTKM:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPUCANTS:  John  Hancock  Mutual  Life 
insurance  Company  ("John  Hancock"), 
John  Hancock  Mutual  Variable  Life 
Insurance  Account  UV  ("Account  UV"), 
John  Hancock  Variable  Life  Insurance 
Company  ("JHVLiCO"),  John  Hancock 
Variable  Life  Account  V  ("Account  V"), 
John  Hancock  Variable  Life  Account  U 
("Account  U"),  John  Hancock  Variable 
Life  Account  S  ("Account  S,"  together 
with  Account  UV,  Account  V  and 
Account  U,  the  "Existing  Accounts"), 
John  Hancock  Variable  Series  Trust  I 
("Trust"),  any  other  separate  accounts 
established  by  John  Hancock  or 
JHVLICO  in  the  future  to  support 
variable  life  insurance  contracts  ("Other 
accounts,"  together  with  the  existing 
Accounts,  the  "Accounts")  and  John 
Hancock  Distributors,  Inc. 
("Distributors"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  6(c)  of  the 
1940  Act  to  amend  certain  orders 
previously  issued  by  the  Commission 
granting  exemptive  relief  from  all 
sections  of  the  1940  Act  speciTied  in 
Rule  6e-2(b)  under  the  1940  Act  (other 
than  Sections  7  and  B(a));  Sections 
2(a)(32),  2(a)(3.'j),  9(a),  13(a).  15(a).  15(b). 
22(c),  and  22(d)  of  the  1940  Act;  all 
rules  specified  in  Rule  6e-2(b);  and 
Rules  6e-2(a)(2),  6e-2(b)(l),  6e-2(b)(12), 
6e-2(b)(13)(iv).  6e-2(b)(15),  6e-2(c)(l), 


6e-2(c)(4)  and  22c-l  under  the  1940 
Act. 

SiMMARY  OF  THE  APPLICATION: 
Applicants  seek  an  order  amending 
orders  issued  by  the  Commission  in 
connection  with  File  Nos.  812-5959, 
812-8428.  812-6424,  812-6835.  812- 
8426,  812-8858  and  812-8446  (the 
"Existing  Orders"):  (i)  to  add 
Distributors  as  a  party;  (ii)  to  specify 
that  Distributors,  or  any  other  company 
that  may  be  appointed  as  such  in  the 
future  ("Future  Underwriter"),  is  or  will 
be  the  principal  underwriter  with 
respect  to  the  variable  annuity  contracts 
("VA  Contracts"),  the  variable  life 
insurance  policies  ("VLI  Policies")  and 
the  Trust's  shares  ("Trust  Shares") 
referred  to  in  the  applications  granted 
by  the  Existing  Orders;  and  (iii)  to 
provide  Distributors  or  any  Future 
Underwriter  certain  exemptive  relief 
that  was  previously  granted  by  the 
Existing  Orders  to  John  Hancock  in  its 
capacity  as  principal  underwriter  of  the 
VLI  Policies  and  Trust  Shares. 

RUNG  DATE:  The  application  was  filed 
on  January  24,  1997. 

HEARINQ  OR  NOTIHCATtON  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  April  21,  1997.  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Commission's 
Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants:  c/o  Sandra  M.  DaDalt, 
Associate  Counsel,  John  Hancock 
Mutual  Life  Insurance  Company,  John 
Hancock  Place,  P.O.  Box  111,  Boston, 
Massachusetts  02117. 

FOR  FURTHER  INFOmiATION  CONTACT: 
Ethan  D.  Corey,  Senior  Counsel,  or 
Kevin  M.  Kirchoff,  Branch  Chief,  Office 
of  Insurance  Products  (Division  of 
Investment  Management)  at  202-942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  Application;  the 
complete  Application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 
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Applicant's  Representations 

1.  John  Hancock  is  a  mutual  life 
insurance  company  chartered  under  the 
laws  of  the  Commonwealth  of 
Massachusetts.  John  Hancock  is  the 
depositor  of  Account  UV  and  is  the 
current  principal  underwriter  for  the  VA 
Contracts,  VLI  Policies  and  Trust 
Shares.  John  Hancock  is  registered  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934  ("1934  Act"),  and 
is  a  member  of  the  National  Association 
of  Securities  Dealers,  Inc.  ("NASD"). 

2.  JHVLICO  is  a  stock  life  insiuance 
company,  incorpyorated  under  the  laws 
of  the  Commonwealth  of  Massachusetts. 
JHVLICO  is  the  depositor  of  Account  V, 
Account  U,  and  Account  S,  and  a 
wholly-owned  subsidiary  of  John 
Hancock. 

3.  Account  UV,  Account  V,  Account 
U,  and  Account  S  serve  as  investment 
vehicles  for  certain  VLI  Policies.  Each  of 
the  Existing  Accounts  is  (and  any  Other 
Account  will  be)  registered  with  the 
Commission  under  the  1940  Act  as  a 
unit  investment  trust. 

4.  The  Trust,  a  Massachusetts 
business  trust,  serves  as  a  funding 
medium  for  Account  UV,  Account  V, 
Account  U,  and  Account  S.  The  trust  is 
registered  as  a  management  investment 
company  under  the  1940  Act,  and  that 
Trust  Shares  are  registered  under  the 
Securities  Act  of  1933. 

5.  Distributors,  incorporated  under 
the  laws  of  the  State  of  Delaware,  is 
registered  as  a  broker-dealer  under  the 
1934  Act,  and  is  a  member  of  the  NASD. 
Distributors  is  an  indirect  wholly- 
owned  subsidiary  of  John  Hancock. 
Distributors  is  or  will  be  the  principal 
underwriter  of  VU  Policies  and  Trust 
Shares. 

6.  Broker-dealers  other  than 
Distributors  may  also  serve  as  principal 
underwriters  of  VLI  Policies  or  Trust 
Shares.  Any  such  Future  Underwriter 
will  be  registered  under  the  1934  Act  as 
a  broker-dealer  and  will  be  a  member  of 
the  NASD. 

7.  John  Hancock  and  JHVLICO  have 
issued  (and  continue  to  issue)  single 
premium  and  scheduled  premium  VLI 
Policies  in  reliance  on  Rule  6e-2, 
flexible  premium  VU  Policies  in 
reliance  on  Rule  6e-3(T),  and,  in 
reliance  on  Rule  6e-2,  certain  "hybrid" 
VLI  Policies  that  incorporate  features  of 
both  scheduled  and  flexible  premium 
variable  life  insurance. 

8.  John  Hancock  has  determined  that 
it  no  longer  remains  useful  or  advisable 
to  serve  as  the  principal  underwriter  for 
VLI  Policies  or  Trust  Shares. 
Accordingly,  Applicants  propose  to 
substitute  Distributors  for  John  Hancock 
as  principal  underwriter  for  the  VLI 


Policies  and  Trust  Shares.  As  a 
consequence,  the  Application  seeks  to 
have  extended  to  Distributors  and  any 
Future  Underwriters  certain  of  the 
exemptive  relief  that  the  Exiting  Orders 
previously  granted  to  John  Hancock  in 
its  capacity  as  principal  underwriter. 

9.  In  File  No.  812-5959,  John 
Hancock,  JHVUCO,  and  Account  U 
obtained  exemptions  from  Sections 
2(a)(32),  2(a)(35),  22(c)  and  22(d)  and 
Rules  6e-2(b)(l),  6e-2(b)(12),  6e- 
2(b)(13)(iv),  6e-2(c)(4),  and  22c-l  with 
respect  to  certain  single-premium  VLI 
PoUcies.  the  relief  permits  those  parties 
to  deduct  a  contingent  deferred  sales 
charge  and  to  deduct  both  a  "fit)nt-end' 
sales  charge  and  contingent  deferred 
sales  charge  in  connection  with  such 
VLI  Policies.  Release  Nos.  IC-14565 
(Feb.  11, 1985)  (Order)  and  IC-14320 
(Jan.  7, 1985  (Notice). 

10.  In  File  No.  812-8428,  John 
Hancock  and  Account  UV  obtained 
exemptive  relief  substantially  identical 
to  that  described  in  paragraph  9,  above. 
This  Existing  Order  also  granted  John 
Hancock  and  Account  UV  relief  bom 
Rules  6e-2(b)(l)  and  6e-2(c)(4)  to  use 
the  1980  Commissioners'  Standard 
Ordinary  Mortality  tables  ("1980  CSO 
Tables")  in  connection  with  Rule  6e-2'8 
definition  of  "sales  load,"  as  applied  to 
such  single  premium  VLI  Policies. 
Release  Nos.  IC-19748  (Sept.  29, 1993) 
(Order)  and  IC-19680  (Sept.  2, 1993) 
(Notice). 

11.  In  File  No.  812-6424,  John 
Hancock,  JHVLICO.  Affiliates,  Account 
U,  Account  V,  Account  S,  Account  UV, 
Other  Accoimts,  Affiliate  Accounts  and 
the  Trust  obtained  exemptions  from 
Sections  9(a),  13(a),  15(a)  and  15(b)  and 
Rule  6e-2(b)(15)  to  permit  "mixed" 
funding  (i.e..  the  sale  of  Trust  Shares 
both  to  variable  annuity  separate 
accounts  and  to  variable  life  insurance 
separate  accounts  that  may  rely  on  Rule 
6e-2)  in  connection  with  the 
conditional  exemptions  contained  in 
Rule  6e-2(b)(15)  regarding  these 
sections  of  the  1940  Act.  Release  Nos. 
IC-15407  (Nov.  12,  1986)  (Order)  and 
IC-15359  (Oct.  15, 1986)  (Notice). 

12.  In  File  No.  812-6835,  JHVUCO, 
Account  V,  and  John  Hancock  obtained 
exemptions  from  all  sections  of  the  1940 
Act  specified  in  Rule  6e-2(b)  (other  than 
Sections  7  and  8(a)),  Sections  2(a)(32), 
2(a)(35),  and  22(c),  all  rules  si>ecified  in 
Rule  6e-2(b)  and  Rules  6e-2(b)(l),  6e- 
2(b)(12),  6e-2(b)(13)(iv).  6e-2(c)(l),  6e- 
2(c)(4),  and  22c-l,  with  respect  to 
certain  hybrid  VU  Policies.  The  relief 
permits  those  parties  generally  to  rely 
on  the  exemptions  provided  by  Rules 
6c-3  and  6e-2  under  the  1940  Act 
(notwithstanding  any  questions  about 
whether  the  hybrid  VU  Policies  meet 


Rule  6e-2's  definition  of  variable  life 
insurance  contracts);  to  deduct  part  of 
the  policies's  sales  charge  as  a 
contingent  deferred  sales  charge;  to 
deduct  any  uncollected  issue  charge 
upon  surrender  or  lapse  of  a  policy;  and 
to  use  the  1980  CSO  Tables  in 
connection  with  the  definition  of  "sales 
load"  for  such  VU  Policies.  Release 
Nos.  IC-16197  (Dec.  29,  1987)  (Order) 
and  IC-16152  (Nov.  36, 1987)  (NoUce). 

13.  In  file  No.  812-8426,  John 
Hancock  and  Account  UV  obtained 
exemptive  relief  substantially  identical 
to  that  described  in  paragraph  12,  above. 
Release  Nos.  IC-19746  (Sept.  29, 
1993)(Order)  and  IC-19682  (Sept.  2. 
1993)(Notice). 

14.  In  File  No.  812-8858,  John 
Hancock,  Account  UV,  JHVUCO.  and 
account  V  obtained  exemptive  relief 
substantially  identical  to  that  described 
in  paragraphs  12  and  13,  above,  except 
that  the  relief  obtained  in  those  earlier 
proceedings  for  deduction  of  any 
imcollected  "issue  charge"  upon 
surrender  or  lapse  of  the  policies  was 
here  obtained  instead  for  deduction  of  a 
"contingent  deferred  administrative 
charge.  "  Release  Nos.  IC-20332  (June  1, 
1994)(Order)  and  IC-20266  (May  2, 
1994)(Notice). 

15.  In  File  No.  812-8446,  John 
Hancock,  Account  UV,  JHVUCO, 
Account  U,  Account  V,  and  the  Other 
Accounts  obtained  exemptions  &t>m 
Rules  6e-2(a)(2)  and  6e-2(b)(15)  to 
permit  each  of  such  Accounts  to  serve 
simultaneously  as  funding  media  for 
both  Rule  6e-2  and  Rule  6e-3(T)  VU 
Policies.  Release  Nos.  IC-19898  (Nov. 
24, 1993)(Order)  and  IC-19817  (Oct.  27. 
1993)(Notice). 

Applicant's  Legal  Analysis 

1.  The  Application  requests  an  order 
of  the  Commission,  pursuant  to  Section 
6(c)  of  the  1940  Act,  and  amending  the 
Existing  Orders:  (i)  to  add  Distributors 
as  a  party;  (ii)  to  specify  that 
Distributors  or  a  Future  Underwriter  is 
or  will  be  the  principal  underwriter 
with  respect  to  the  VA  Contracts,  VU 
Policies  and  the  Trust  Shares;  and  (iii) 
to  provide  to  Distributors  or  any  Future 
Underwriter  certain  exemptive  relief 
that  was  previously  granted  to  John 
Hancock  in  its  capacity  as  principal 
underwriter  of  the  VLI  Policies  and 
Trust  Shares. 

2.  All  of  the  relief  requested  in  the 
Application  for  Distributors  and  Future 
Underwriters  has  previously  been 
granted  by  the  Commission  for  John 
Hancock  in  one  or  more  of  the  Existing 
Orders.  Applicants  assert  that  all  of 
such  relief  continues  to  be  as 
appropriate  as  it  was  when  the  Existing 
Orders  were  granted  and  that  the  legal 
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and  factual  liasis  and  justification  for 
the  initial  granting  of  such  relief 
likewise  continues. 

3.  Applicants  represent  that  all  of  the 
fiacts  asserted  and  representations  made 
in  the  applications  (and  any 
amendments  thereto)  for  the  Existing 
Orders  remain  true  and  accurate  in  all 
respects  material  to  any  relief  that  is 
requested  herein.  Applicants  further 
represent  that  they  will  continue  to 
comply  with  any  terms,  conditions,  and 
imdertakings  that  were  set  forth  in  those 
applications  (and  any  amendments 
thereto)  in  connection  with  the 
exemptions  that  they  now  request  be 
extended  to  Distributors  or  any  Future 
Underwriter. 

Conchisioo 

Applicants  submit  that,  for  the 
reasons  and  upon  the  facts  summarized 
above,  the  exemptive  relief  requested 
pursuant  to  Section  6(c)  of  the  1940  Act 
is  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd. 
Deputy  Secretary. 
|FR  [)oc.  97-6232  Filed  3-31-97;  8:45  am) 
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Issuer  Delisting;  Notice  of  Application 
To  WittKlraw  From  Usting  and 
Registration  (USL  Capital  Corporation, 
8V4%  Senior  Notes  Due  Decemt)er  1, 
2001);  File  No.  1-4976 

March  26, 1997. 

USL  Capital  Corporation 
("Company")  has  Hied  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d]  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-l(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  explained  in  the 
application  for  withdrawing  the 
Securities  ht>m  listing  and  registration 
include  the  following: 

The  Company  issued  $200,000,000 
principal  amount  of  its  Security  under 
an  Indenture  dated  July  1.  1991.  The 
Securities  were  listed  on  the  Amex  and 
registered  under  Section  12(b)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended.  As  of  the  date  hereof. 
Securities  in  the  principal  amount  of 
$200,000,000  remain  outstanding.  As  of 


December  31,  1996,  there  was  only  one 
registered  holder  of  the  Securities, 
which  were  beneficially  owned  by  64 
participants  of  The  Depository  Trust 
Compjany. 

In  making  the  decision  to  withdraw 
the  Securities  from  listing  on  the  AMEX, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  on 
maintaining  the  listing  of  the  Securities 
on  the  AMEX  and  complying  with  the 
reporting  requirements  of  the  Act,  the 
small  number  of  record  and  beneficial 
holders  of  the  Securities,  the  availability 
of  a  market  maker  for  the  Securities,  the 
fact  that  the  Company  has  no  other 
publicly  traded  debt  or  equity  securities 
and  the  availability  of  information  with 
respect  to  the  co-obligor  of  the 
Securities,  Ford  Motor  Credit  Company. 
Further,  it  is  the  Company's 
understanding  that  the  Securities  have 
not  traded  on  the  Amex  for  some  time 
and  that  any  transactions  involving  the 
Securities  have  been  conducted  oft  the 
exchange.  As  a  result  of  the  foregoing, 
the  Company  does  not  see  any 
particular  advantage  in  the  continued 
listing  of  the  Securities  on  an  exchange. 

The  Company  has  complied  with  Rule 
18  of  the  AMEX  by  fiUng  with  the 
AMEX  a  certified  copy  of  resolutions 
adopted  by  the  Company's  Board  of 
Directors  authorizing  the  withdrawal  of 
the  Securities  from  listing  on  the  AMEX 
and  by  setting  forth  in  detail  to  the 
AMEX  the  reasons  for  s\ich  proposed 
withdrawal  and  the  facts  in  support 
thereof 

Any  interested  person  may,  on  or 
before  April  16, 1997,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Conmiission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  iCalz, 
Secretary. 
[FR  Doc.  97-8225  Filed  3-31-97;  8:45  amj 
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[Releaae  No.  34-38437;  File  Na  SR-Amex- 
97-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Annerican  Stocit  Exchange,  Inc. 
Relating  to  Trading  in  One  Sixteenth  of 
a  Dollar 

March  25, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
March  17, 1997,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
hied  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  Subsequently, 
the  Exchange  submitted  Amendment 
No.  1  to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rule  127  (Minimum 
Fractional  Changes)  to  permit  trading  in 
sixteenths  in  Amex  securities  selling  at 
$10  and  higher. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


'  15  U.S.C.  788(b)(1). 

'  Letter  from  lames  F.  Duffy,  Executive  Vice 
President  and  General  Counsel.  Amex,  to  Anthony 
P.  Pecora.  Attorney,  Division  of  Market  Regulation. 
SEC,  dated  March  2<t.  1997  ("Amendment  No.  1"). 
In  addition  to  correcting  a  typographical  oversight. 
Amendment  No.  1  enhanced  the  Amex's  discussion 
concerning  the  filing's  impact  on  the  Inlermarket 
Trading  System  and  its  burden  on  competition. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  proposes  to  amend  Amex 
Rule  127  (Minimum  Fractional  Changes) 
to  provide  a  significant  expansion  in  the 
number  of  Amex  securities  traded  in 
fractions  of  Vie  of  $1.00.  In  1992,  the 
Commission  approved  sixteenths 
trading  for  Amex  securities  selling 
under  $5  and  above  $0.25.3  In  1995,  the 
Commission  approved  an  expansion  of 
these  parameters  to  allow  sixteenths 
trading  in  Amex  securities  selling  imder 
$10.« 

The  Exchange  has  determined  to 
extend  the  benefits  of  trading  in 
sixteenths  to  Amex  equity  securities 
priced  at  $10  and  over,  which  currently 
includes  approximately  50%  of  Amex's 
equity  list.'  The  Exchange  believes  that 
trading  in  sixteenths  will  promote 
investor  protection  by,  among  other 
things,  enhancing  the  already  significant 
potential  for  price  improvement 
available  on  the  Amex  to  both  retail  and 
professional  orders. 

On  March  18, 1997,  the  Amex 
discussed  the  proposed  expansion  of 
trading  in  sixteenths  with  the 
Intermarket  Trading  System  ("ITS") 
participants  and  with  the  Securities 
Industry  Automation  Corporation 
("SIAC").  The  ITS  Operating  Committee 
voted  unanimously  to  instruct  SIAC  to 
make  necessary  enhancements  to  the 
ITS  host  system  to  accommodate  the 
proposed  expanded  sixteenths  trading. 
SIAC  also  agreed  to  coordinate  with  the 
ITS  participants  regarding  any  required 
testing  and  changes  to  the  participants' 
internal  systems.^ 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b) '  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5) "  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  facilitate  transactions  in 


'Securities  Exchange  Act  Release  No.  31118 
(Aug.  28.  1992).  57  FR  40484  (Sept.  3.  1992) 
(approving  SR-Amex-91-07). 

'*  Securities  Exchange  Act  Releaae  No.  35537 
(Mar.  27.  1995).  60  FR  16894  (Apr.  3.  1995) 
(approving  File  No.  SR-Amex-95-02). 

'Standard  and  Poor's  Depositary  Receipts® 
("SPDRs®")  and  S*P  MidCap  400  SPDRs™  will 
continue  to  trade  in  '/bi's. 

■The  Commission  notes  that  the  tests  conducted 
March  22. 1997  involving  the  Amex,  the  Boston 
Slock  Exchange,  the  Nasdaq  Stock  Market,  and  the 
Pacific  Stock  Exchange  were  successful. 
Amendment  No.  1,  supra  note  2. 

'  15  U.S.C  78(Ib). 

•15U.S.C78((bX5). 


securities  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition.  Indeed,  the  Exchange 
believes  an  expansion  of  trading  in 
sixteenths  will  enhance  competition  by 
permitting  trading  in  ail  Amex  equity 
securities  by  all  ITS  participants  in 
narrower  trading  fractions,  with  the 
potential  for  significant  price 
improvement  for  investors.  The 
proposed  rule  change  will  require  SIAC 
to  modify  the  host  system  and  may 
require  individual  ITS  participant 
markets  to  modify  their  own  systems  to 
permit  trading  in  sixteenths  via  ITS  in 
Amex  securities  priced  $10  and  higher. 
No  competitive  issue  is  raised  by  these 
system  changes,  however,  as  expanded 
sixteenths  trading  will  not  commence 
until  the  SIAC  and  participant  system 
changes  have  been  effected. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments. 

ni.  Date  (tf  Efijectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule^ange,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  cihange 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Also,  copies  of 
such  filing  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex  All  submissions 
should  refer  to  File  No.  SR-Amex-97- 
14  and  should  be  submitted  by  April  22, 
1997. 

For  the  Comminion,  l>y  the  Division  of 
Mar)(et  Regulation,  pursuant  to  dei^ated 
authority.' 

Marguel  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-8229  Filed  3-31-97;  8:45  am) 
8RXMQ  cooe  wio-m-H 


[Retaase  Na  34-38438;  FHa  No.  8R-CBOE- 
96-67] 

Self-Regulatory  Organizations; 
Chicago  Board  Optiona  Exchange, 
inc.;  Order  Granting  Approval  to 
Proposed  Rule  Change  and  Notice  of 
Rling  and  Order  Granting  Accelerated 
Approval  of  Amendment  Nos.  1, 2,  and 
3  Relating  to  a  MIrwr  f^le  Viotation 
Plan  Amendment  To  Create  a 
Settlement  Procedure  for  Position 
Limit  Fines 

March  25. 1997. 
I.  Introduction 

On  September  25, 1996,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
amend  its  minor  rule  violation 
procedure  to  create  an  offer  of 
settlement  process  for  certain  position 
limit  violations. 

The  proposed  rule  change,  together 
with  the  substance  of  the  proposal,  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  37787 
(October  4. 1996).  61  FR  53472  (October 
11, 1996).  No  comments  were  received 
on  the  proposed  rule  change.  The  CBOE 
filed  Amendment  Nos.  1,  2,  and  3  with 
the  Commission  on  January  21.  March  4, 
and  March  4. 1997,  respectively. ^  This 


•  17  CFSL  200.30-3(aMl2). 

•1SU.S.C78e(b)(l). 

»17CFR24ai9t>-«. 

>  Amendment  Na  1  claririee  that  the  Exchange 
%vill  report  any  Business  Conduct  Committee 
("Committee")  decision  accepting  a  settlement  offer 
under  the  proposed  settlement  procedure  for 
position  limit  fines  to  the  Conmission  on  a  current 
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order  approves  the  proposal,  including 
Amendment  Nos.  1,2,  and  3,  on  an 
accelerated  basis. 

II.  Description 

Section  19(d)(1)  of  the  Act  and  Rule 
19d-l(c)(l)  thereunder  require  a  self- 
regulatory  organization  ("SRO")  to 
report  any  "final"  disciplinary  action 
taken  to  the  Commission  on  a  current 
basis.  Rule  19d-l(c)(2)  of  the  Act,  which 
provides  for  the  Bling  and  approval  of 
a  minor  rule  violation  reporting  plan, 
states  that  any  disciplinary  action  taken 
by  an  SRO  for  violation  of  the  SRO's 
rules  that  has  been  designated  a  "minor 
rule  violation"  by  the  SRO  pursuant  to 
a  plan  approved  by  the  Commission 
shall  not  be  considered  "final"  for 
purposes  of  Section  19(d)(1)  and  Rule 
19d-l(c)(l)  of  the  Act  if  the  sanction 
imposed  consists  of  a  fine  that  (1)  does 
not  exceed  $2,500  and  (2)  where  the 
sanctioned  person  has  not  sought  an 
adjudication,  including  a  hearing,  or 
otherwise  exhausted  his  administrative 
remedies  at  the  SRO  with  respect  to  the 
matter.  Under  Rule  19d-l(c)(2),  these 
unadjudicated  minor  rule  violations  can 
be  reported  on  a  quarterly  basis  rather 
than  on  a  current  basis.'* 

CBOE  Rule  17^0  sets  forth  the  minor 
rule  violation  provisions  adopted  by 
CBOE  in  accordance  with  Section 
19(dHl)  and  Rule  19d-l(c)(2)  of  the  Act. 
Under  CBOE  Rule  17.50(a),  "(ajny  fine 
imposed  pursuant  to  this  Rule  that  (i) 
does  not  exceed  $2,500  and  (ii)  is  not 
contested,  shall  be  reported  on  a 
periodic,  rather  than  a  current,  basis, 
except  as  may  be  otherwise  required  by 
Rule  19d-l  under  the  Securities 
Exchange  Act  of  1934  and  by  any  other 
regulatory  authority."  The  CBOE 


buis.  Amendment  No.  1  also  clarifies  the 
Mtt  lament  offier  linw  frame  and  procedure. 
Amendment  No.  2  changes  the  language  of 
proposed  Interpretation  and  Policy  .01  of  Rule 
17.50  to  state  that  members  whose  offer  of 
settlement  is  accepted  by  the  Committee  must 
report  the  acceptance  of  the  settlement  offer  on  the 
members'  broker-dealer  form  under  the  Act  ("Form 
BD")  as  a  decision  in  a  contested  Exchange 
disciplinary  hearing.  Amendment  No.  2  also  makes 
a  technical  change  to  proposed  Interpretation  and 
Policy  .01  of  Rule  17.50  by  lettering  paragraphs  as 
(a)  and  (b).  Amendment  No.  3  further  changes  the 
language  of  proposed  Interpretation  and  Policy  .01 
of  Rule  17.50  to  stale  that  members  whose  offer  of 
settlement  is  accepted  by  the  Committee  must 
report  the  acceptance  of  the  settlement  offer  on  the 
unibrm  application  for  securities  industry 
registration  or  transfer  ("Form  U— 4").  See  letters 
from  Maigarei  C.  Abrams.  Senior  Attorrtey,  CBOE, 
to  Sharon  Lawaon,  Senior  Special  Counsel,  Market 
Regulation,  Commission,  dated  January  IS.  1997 
(■•Amendment  No.  1  "),  February  12,  1997 
("Amendment  No.  2"),  and  February  26,  1997 
("Aaendmenl  IMo.  3").  respectively. 

*UiMkr  OBOE'S  minor  rule  plan  and  Rule 
17.S(Ka),  the  Exchange  can  Impose  fines  up  to 
tSjOOO  (or  minor  rule  violations.  Fines  above  12.900 
must.  hoMrever.  be  reported  on  a  currant  basis. 


currently  processes  position  limit 
violations  as  minor  rule  violations 
pursuant  to  CBOE  Rule  17.50  (i.e. 
summary  fines)  and  can  impose  a  fine, 
not  exceeding  $5,000  for  any  one  trade 
date,  for  such  violations.  An  Exchange 
member  may  contest  the  fine(s)  imposed 
under  Rule  17.50  by  following  the 
prtKedures  outlined  in  Rule  17.50(c), 
which  include  filing  a  written  answer 
and  requesting  a  hearing,  if  the  member 
so  desires.  At  that  time  the  matter 
becomes  subject  to  review  by  the 
Business  Conduct  Committee 
("Committee")  because  it  becomes  a 
disciplinary  proceeding  subject  to 
Chapter  XVn  of  the  CBOE's  rules  and, 
where  applicable,  the  current  reporting 
provisions  of  Rule  19d-l(c)(l)  of  the 
Act. 

Members  with  significant  position 
limit  summary  fines  do  not  presently 
have  access  to  the  settlement  resolution 
process  available  to  respondents  under 
Exchange  Rule  17.8  for  regular 
disciplinary  matters  {>ending  before  the 
Conunittee,  including  making  offers  of 
settlement  and  fwrsonal  appearances. 
According  to  the  CBOE,  some  members 
who  pr(x;eeded  to  a  contested  fine 
hearing  admitted  that  the  violations 
occurred,  and  used  the  hearing  forum 
solely  to  request  that  the  fines  be 
reduced  or  removed.  Based  upon  this 
past  experience  %vith  contested  position 
limit  summary  fine  matters,  as  well  as 
an  internal  regulatory  focus  study,  the 
Exchange  is  proposing  a  new  procedure 
so  that  members  with  significant 
position  limit  violations  meeting  certain 
criteria  will  have  an  opportunity  within 
the  minor  rule  violation  procedure  to 
present  one  settlement  offer  before  the 
Committee. 

The  proposed  rule  change  adds 
language  describing  the  settlement  offer 
procedure  to  Interpretation  and  Policy 
.01  under  Exchange  Rule  17.50.  The 
additional  language  defines  the 
threshold  levels  of  position  limit 
summary  fines  that  trigger  access  to  the 
new  settlement  procedure.  The  original 
filing  stated  that  the  CBOE  will  treat  (a) 
position  limit  violations  resulting  in  any 
one-day  fine  in  excess  of  $2,500,  or  (b) 
position  limit  violations  resulting  in  an 
aggregate  fine  in  excess  of  $10,000  and 
involving  five  or  more  consecutive  trade 
dates,  as  appropriate  for  an  offer  of 
settlement  opportunity  before  the 
Committee.  Under  Amendment  No.  1, 
the  CBOE  adds  upper  limits  to  the 
threshold  levels,  so  that  the  settlement 
procedure  can  be  used  for  (a)  position 
limit  violations  resulting  in  any  one-day 
fine  in  excess  of  $2,500  but  not 
exceeding  $5,000;  or  (b)  position  limit 
violations  resulting  in  an  aggregate  fine 
greater  than  $10,000  and  not  more  than 


$5,000  in  any  one  day.  This  amendment 
makes  the  CBOE's  proposed  rule 
consistent  with  the  limits  for 
commencing  an  action  under  CBOE's 
minor  rule  plan;  for  example,  violations 
which  would  result  in  a  fine  exceeding 
$5,000  a  day  cannot  be  processed  under 
CBOE's  minor  rule  plan.^ 

Amendment  No.  1  also  clarifies 
several  aspects  of  the  settlement  process 
under  the  minor  rule  violation 
procedure.  Members  who  meet  the 
threshold  position  limit  fine  level  have 
the  opportunity  to  submit  one  written 
offer  of  settlement  in  accordance  with 
Rule  17.8(a),  except  that  the 
Interpretations  and  Policies  of  Rule  17.8 
will  not  apply  and  the  member  must 
submit  the  settlement  offer  within  thirty 
(30)  days  of  the  date  of  service  of  the 
written  statement  informing  them  of  the 
fine(s)  imposed.  Amendment  No.  1  also 
states  that  a  member  may  personally 
appear  before  the  Committee  in  order  to 
make  an  oral  statement  in  support  of  the 
offer.  In  addition.  Amendment  No.  1 
adds  language  to  the  rule  change  stating 
that  a  decision  accepting  an  offer  of 
settlement  under  this  process  will  be 
reported  on  a  current  basis  pursuant  to 
Rule  19d-l  of  the  Act.^  Amendment  No. 
2  adds  additional  language  to  proposed 
Interpretation  and  Policy  .01  of  Rule 
17.50  stating  that  members  whose  offer 
of  settlement  is  accepted  by  the 
Committee  shall  report  the  acceptance 
of  the  setUement  offer  on  the  member's 
broker-dealer  form  under  the  Act 
("Form  BD")  as  a  decision  in  a 
contested  Exchange  disciplinary 
proceeding.  Amendment  No.  3  further 
amends  the  language  of  proposed 
Interpretation  and  Policy  .01  of  Rule 
17.50  to  state  that  members  whose  offer 
of  settiement  is  accepted  by  the 
Committee  shall  report  the  acceptance 
on  the  uniform  application  for  securities 
industry  registration  or  transfer  ("Form 
U— 4")  as  a  decision  in  a  contested 
Exchange  disciplinary  pr(x:eeding.^ 

The  CBOE  is  only  proposing  to  apply 
the  new  settlement  procedures  to  fines 
imposed  under  Rule  17.50  for  position 
limit  violations  at  this  time.  In  this 
regard,  the  CBOE  noted  that  it  has  not 
experienced  significant  accumulations 
of  fines  by  members  for  minor  rule 
violations  under  Exchange  Rule  17.50 
other  than  position  limit  violations. 


'See  note  4,  supra. 

'This  will  be  the  case  irrespective  of  whether  the 
accepted  settlement  offer  is  below  S2.S00. 

'  If  the  offer  of  settlement  is  not  accepted,  the 
minor  rule  violation  process  will  continue  as  if  the 
offer  was  never  made:  the  memlier  will  be  able  to 
either  contest  the  violation  under  Rule  17.S0(c)  or 
pay  the  fine.  Phone  conversation  between  Margaret 
G.  Abrams.  Senior  Attorney,  CBOE.  and  Heather 
Seidel,  Attorney,  Market  Regulation,  Coounission. 
on  February  23. 1997. 
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in.  Discussion 

The  proposed  rule  change  is 
consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act* 
in  that  it  is  designed  to  refine  and 
enhance  the  Exchange's  minor  rule 
violation  procedure  as  applied  to 
position  limit  violations,  while  retaining 
adequate  enforcement  measures  for 
violations  of  such  rules,  thereby 
removing  impediments  to  a  free  and 
open  market  and  protecting  investors 
and  the  public  interest.^ 

The  Commission  finds  that  by 
adopting  formal  procedures  for  the 
settlement  of  certain  position  limit 
summary  fines  that  are  separate  from  a 
full  disciplinary  hearing,  the  proposed 
rule  change  should  increase  the 
efficiency  of  the  Exchange's  disciplinary 
process  by  saving  the  time  and  expense 
of  both  members  and  Exchange  staff  in 
preparing  for  hearings,  while  continuing 
to  ensure  that  position  limit  rules  are 
effectively  enforced.  Under  the  CBOE's 
proposed  rule,  violations  settled  using 
new  procedures,  irrespective  of  whether 
the  settlement  amount  is  under  $2,500, 
will  be  subjec:t  to  immediate,  rather  than 
quarterly,  reporting  to  the 
Commission.*"  The  Commission 
believes  this  result  is  appropriate  and 
makes  CBOE's  new  rule  consistent  with 
the  CBOE's  minor  rule  reporting  plan 
and  Rule  19d-l (c)(2),"  due  to  the  fact 
that  the  members  are  contesting  the  fine 
amounts  and  have  sought  an 
adjudication  on  the  violation  which 
includes  the  opportunity  to  have  a 
hearing. 

For  the  same  reasons,  the  CBOE  has 
also  amended  their  new  rule  to  state 
that  the  acceptance  of  settlement  offers 
under  this  new  procedure  must  be 
reported  on  the  Form  BD  ^^  and  Form 
U-4.  Both  Form  BD  and  Form  U-4 
require  broker-dealers  to  report 
violations  of  an  SRO's  rules,  except  for 
violations  designated  as  "minor  rule 
violation(s],"  under  a  plan  approved  by 
the  Commission.  However,  the 
definition  of  a  "minor  rule  violation"  on 


•15U.S.C78(n(b)(5). 

"In  approving  this  rule,  the  Commission  notes 
that  it  hais  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 

">  Amendment  No.  1  specifically  changes  the  text 
of  CBOE's  proposed  rule  to  state  that  "[a|  decision 
by  the  Business  Conduct  Committee  accepting  an 
offer  of  settlement  hereunder  shall  be  reported  on 
a  current  basis  pursuant  to  Rule  19d-l  under  the 
Securities  Exchange  Act  of  1934." 

*'  See  discussion  earlier  regarding  the  content 
and  operation  of  Rules  19d-l(c)(l)and  19d-I(c)(2) 
of  the  Act  and  of  CBOE's  Rule  17.50. 

"Form  BD  requires  broker -dealers  to  report 
violations  of  Cornmission  and  Exchange  rules,  as 
well  as  certain  criminal,  civil  and  administrative 
penalties,  and  this  information  is  then  made 
available  to  the  public  and  investors. 


Form  BD  and  Form  U-4  states  that  rule 
violations  may  be  designated  as 
"minor"  under  a  plan  if  the  sanction   ' 
imposed  consists  of  a  fine  of  $2,500  or 
less,  and  if  the  sanctioned  person  does 
not  contest  the  fine.  The  Commission 
believes  that  because  under  the 
proposed  rule  change,  the  person 
submitting  the  settlement  offer  is 
contesting  the  fine  amount,  the 
acceptance  of  a  settlement  offer  under 
the  new  procedures  being  adopted 
herein  must  be  reported  on  Form  BD 
and  Form  U— 4  just  like  any  decision  in 
a  contested  Exchange  disciplinary 
proceeding,  even  if  the  settlement 
amount  does  not  exceed  $2,500. 
Amendments  Nos.  2  and  3  adequately 
address  this  concern  by  requiring  the 
acceptance  of  a  settiement  offiar  to  be 
reported  on  Form  BD  and  Form  U-4  as 
a  contested  Exchange  disciplinary 
proceeding. 

In  siunmary,  the  Commission  believes 
that  the  development  of  the  interim  step 
of  a  settlement  procedure  for  contesting 
the  fine  amount  for  position  limit  minor 
rule  violations  should  help  to  make  the 
CBOE's  entire  disciplinary  process  more 
efficient  by  avoiding  unnecessarily 
burdening  the  formal  disciplinary 
process  with  such  actions,  while  still 
retaining  adequate  enforcement 
measures  for  violations  of  the  position 
limit  rules  contained  in  the  minor  rule 
plan.  In  addition,  the  fact  that 
acceptance  of  settlement  offers  imder 
the  new  settlement  process  will  be 
reported  currently,  rather  than  on  a 
quarterly  basis,  ensures  that  the 
Commission  receives  adequate  notice  of 
these  contested  fines. 

The  Commission  finds  good  cause  to 
approve  Amendment  Nos.  1,2,  and  3  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically,  as 
stated  above  in  greater  detail,  by 
requiring  current  reporting  of  the 
acceptance  of  settlement  offers  imder 
the  new  settlement  procedure  for 
position  limit  violations.  Amendment 
No.  1  will  ensure  that  the  Commission 
receives  adequate  notice  of  contested 
fines  which  have  been  settled,  while 
still  providing  a  mechanism  for 
effectively  enforcing  position  limit 
violations.  Similarly,  Amendment  Nos. 
2  and  3  ensure  that  the  accepted 
settlement  offers  will  be  reported  on 
Form  BD  and  Form  U-4,  leading  to 
greater  protection  of  the  investors  and 
the  public  interest,  by  clarifying  that  the 
acceptance  of  a  settlement  offer  is  a 
decision  in  a  contested  Exchange 
disciplinary  proceeding  for  purposes  of 
the  Form  BD  and  Form  U-4. 
Accordingly,  the  Commission  believes 


that  it  is  consistent  with  Section  6(b)(5) 
of  the  Act  to  approve  Amendment  Nos. 
1,  2.  and  3  to  the  proposal  on  an 
accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1,  2,  and  3  to  the  proposed  rule  change. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rules 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
Nos.  1,  2,  and  3  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  fit>m 
the  public  in  accoitiance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  at  the  principal  office  of  the 
Exchange.  All  submissions  should  refer 
to  File  No.  SR-CBOE-96-57  and  should 
be  submitted  by  April  22, 1997. 

V.  Qmclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  die  Act,>3  that  the 
proposed  rule  change  (SR-CBOE-96- 
57),  including  Amendment  Nos.  1,  2, 
and  3,  is  approved. 

For  the  Commission,  l)y  the  Division  of 
Market  R^ulation,  pursuant  to  delisted 
authority.^* 

Mai<gu«t  H.  McFarlamd, 

Deputy  Secretory. 

(FR  Doc  97-«230  Filed  3-31-97;  8:45  am) 
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Seif-Ragulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Excltange,  Inc.,  To 
Amend  Articles  IV.  VM,  and  XI  of  the 
Exchange's  Rules  To  Modify  ttie 
Exchange's  Disciplinary  Procedures 

• 

March  25, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  9, 1996,^ 


"15U.S.C788(bK2). 
"17  CFR  2t)0.3O-3(aHl2). 
'  The  Exchange  filed  Amendment  No.  i  with  the 
Commission  on  February  18. 1997.  the  substance  of 
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the  Chicago  Stock  Exchange,  Inc. 
("CHX"  or  "Exchange'T  filed  with  the 
Securities  and  Exchange  Coramission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Articles  IV,  VII,  and  XII  of  the 
Exchange's  Rules  to  modify  the 
Exchange's  disciplinary  procedures. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Oiaiige 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change,  which  makes  substantive 
changes  to  some  portions  of  the 
disciplinary  pnxidures,  is  to  provide  a 
balanced  process  for  managing 
disciplinary  matters  by  bringing  peer 
review  into  the  disciplinary  process 
while  at  the  same  time  including 
independent  review  and  participation 
by  public  members  of  the  Board  of 
Governors  or  other  individuals  not 
connected  to  the  Exchange  during  each 
stage  of  the  disciplinary  process.  The 
proposed  rule  change  is  also  meant  to 
harmonize  Exchange  practice  with  that 
of  other  exchanges  by  separating  key 
management  personnel  who  have 
overall  responsibility  for  the  "business" 
areas  of  the  Exchange  from  the 
disciplinary  process.  To  accomplish  this 
goal,  the  proposed  rule  change 
eliminates  the  active  role  the  President 


which  it  incorporated  into  Ihia  nolioa.  See  letter 
from  David  Ruaotf.  Attorney.  Foley  a  Lardner.  to 
Katharine  England.  Aaatalant  Director.  Market 
Regulation,  Coounisaion.  dated  February  17.  1997. 


has  played  in  the  disciplinary  process. 
The  Exchange  feels  that  it  is  more 
appropriate  for  the  President,  who  runs 
the  daily  business  of  the  Exchange,  to  be 
separated  from  the  disciplinary  process-. 
The  Exchange  notes  that  no  other 
exchange  has  its  chief  executive  officer 
involved  in  the  disciplinary  process. 

Additionally,  as  described  more  fully 
below,  the  proposed  rule  change 
eliminates  one  level  of  internal  appeal 
after  a  hearing.  Rather  than  permitting 
respondents  to  appeal  to  the  Judiciary 
Committee  and  then  the  Executive 
Committee,  the  decision  of  a 
reconstituted  Judiciary  Committee  will 
be  final.  The  Exchange  believes  that  the 
prior  system  of  double  review  was  an 
inefficient  use  of  CHX  resources. 

The  Exchange  believes  that  the 
proposal  is  timely.  The  Governance 
Committee  of  the  CHX  has,  for  some 
time,  been  examining  several 
governance  issues  affecting  the 
Exchange.  For  example,  the  Governance 
Committee  was  instrumental  in 
developing  the  recent  proposal  to  create 
a  class  of  "approved  lessors"  on  the 
Exchange.'  Another  area  that  the 
Governance  Committee  focused  on  is 
disciplinary  procedures  and  the 
proposal  contained  herein  is,  in  large 
part,  the  completion  of  the  Governance 
Committee's  efforts. 

The  proposal  extensively  amends 
Article  XII,  dealing  with  discipline  and 
hearing  procedures,  and  the  rules 
thereunder.  Proposed  Rule  1(a)  provides 
that  Exchange  staff  will  investigate 
potential  disciplinary  matters  brought  to 
their  attention  and  make  a  report  to  an 
Initial  Determination  Panel,  rather  than 
to  the  President,  if  the  staff  decides  to 
recommend  changes.  Proposed  Rule  1(b) 
provides  for  a  new  Hearing  Pool,  a 
standing  body  of  individuals  appointed 
jointly  by  the  Chairman  and  the  Vice 
Chairman,  with  the  approval  of  the 
Executive  Committee  or  the  Board  of 
Governors.  The  Hearing  Pool  will 
consist  of  not  less  than  twelve  and  not 
more  than  twenty-five  members.  The 
Exchange  feels  that  this  range  is 
appropriate,  based  on  its  analysis  of  the 
historical  numtwr  of  disciplinary 
procedures  brought  before  the 
Exchange,  together  with  the  complexity 
of  those  proceedings.  At  least  four 
Hearing  Pool  members  must  be  public 
governors  of  the  Exchange  or  other 
individuals  not  affiliated  with  the 
Exchange  or  with  any  broker  or  dealer. 
These  Hearing  Pool  members  are 
referred  to  as  "Unaffiliated  Panelists." 
These  imaffiliated  panelist  members  of 
the  Hearing  Pool  may  be  individuals 
other  than  public  governors,  in  part. 


'SwSR-CHX-«6-3a 


because  of  the  limited  number  of  public 
governors  on  the  CHX.  Moreover,  the 
use  of  such  "outside"  Hearing  Pool       > 
members  will  permit  the  Exchange  to 
take  advantage  of  outside  expertise  that 
is  often  useful  in  conducting 
disciplinary  proceedings.  Continued  use 
of  such  expertise  would  assist  in 
assuring  efficient  and  fair  disciplinary 
procedures.  The  remaining  members  of 
the  Hearing  Pool  shall  be  chosen  from 
among  members  of  the  Exchange  and 
partners,  officers,  and  directors  of 
member  firms. 

The  Exchange  intends  to  require  each 
member  of  the  Hearing  Pool  to  complete 
a  questionnaire  upon  such  member's 
appointment  to  either  an  Initial 
cietermination  Panel  or  a  Hearing  Pane!. 
The  purpose  of  such  questionnaire  will 
be  to  assist  in  identifying  any  potential 
conflicts  of  interest,  in  addition,  under 
the  proposed  rule  change,  each  Hearing 
Pool  member  has  an  affirmative 
obligation  to  bring  actual  and  potential 
conflicts  of  interest  to  the  attention  of 
the  Chairman  and  the  Vice  Chairman. 

Under  proposed  Rule  1(c),  reports  of 
staff^  investigations  of  possible 
disciplinary  violations  will  be  made  to 
an  Initial  Determination  Panel  selected 
for  that  disciplinary  matter,  consisting 
of  three  disinterested  individuals, 
chosen  fitim  the  Hearing  Pool, 
appointed  jointly  by  the  Chairman  and 
the  Vice  Chairman  with  the  approval  of 
the  Executive  Committee  or  the  Board. 
For  purposes  of  proposed  Rule  1(c)  and 
related  proposed  Rule  1(g), 
"disinterested"  means  that  the 
individual  cannot  have  any  direct  or 
indirect  interest  in  the  disciplinary 
matter,  or  any  other  conflict  of  interest, 
which  might  preclude  the  individual 
from  rendering  an  objective  and 
impartial  determination,  the  Exchange 
will  determine  if  an  individual  is 
disinterested  using  the  questionnaire 
described  above  and  the  provisions  in 
proposed  Rule  1(c)  and  proposed  Rule 
1(g)  that  put  an  affirmative  obligation  on 
the  individual  to  report  any  actual  or 
potential  conflicts  of  interest  to  the 
Chairman  or  Vice  Chairman.  Each  Initial 
Determination  Panel  will  include  at 
least  one  Hearing  Pool  member  who  is 
an  Unaffiliated  Panelist. 

All  decisions  of  the  Initial 
Determination  Panel  will  be  made  by 
majority  vote.  Each  Initial 
Determination  Panel  will  have  the 
authority  to  determine  the  manner  in 
which  it  will  proceed,  consistent  with 
the  other  disciplinary  rules.  An  Initial 
Determination  Panel  will  be 
automatically  dissolved  once  it 
completes  all  of  its  duties,  either 
immediately  if  no  charges  are  brought 
by  the  Initial  Determination  Panel  (or  by 
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the  Executive  Committee  on  appeal  of 
the  Initial  Determination)  or,  if  the 
disciplinary  matter  proceeds,  after  the 
Hearing  Panel  has  issued  a  decision  or 
has  otherwise  completed  its  work.  If  a 
member  of  the  Initial  Determination 
Panel  is  unable  to  continue  serving  on 
the  Panel  without  causing  undue  delay, 
or  is  not  qualified  to  continue  serving 
on  the  panel,  a  new  member  of  the 
Hearing  Pool  will  be  selected  to  replace 
him  or  her  and  will  be  given  adequate 
opportunity  to  review  the  proceedings 
of  the  Initial  Determination  Panel  and 
familiarize  him  or  herself  with  the 
evidence  and  documents.  The  Exchange 
has  determined  that  a  period  of  two 
weeks  or  less  will  not  constitute  "undue 
delay." 

Under  proposed  Rule  1(d),  the  Initial 
Determination  Panel,  rather  than  the 
President,  as  is  the  case  under  the 
current  rules,  determines  whether  or  not 
to  bring  charges.  The  Exchange  staff 
may  appeal  the  decision  of  the  Initial 
Determination  Panel  not  to  bring 
charges  to  the  Executive  Committee  or 
the  Board,  not  including  Executive 
Committee  members,  if  any,  who  have 
been  involved  in  that  particular 
disciplinary  proceeding  up  to  that  time. 
Review  by  the  Executive  Committee  or 
Board  will  be  de  novo  review  and  that 
decision  will  be  final.  Proposed  Rule 
1(e)  provides  that  if  either  the  Initial 
Determination  Panel  (or  the  Executive 
Committee  or  Board  on  appeal)  decides 
that  it  appears  that  the  accused  has 
committed  a  default  or  other  offense  in 
violation  of  the  Exchange's  Constitution 
or  rules,  the  Initial  Determination  Panel 
(or  Executive  Committee  or  Board  on 
appeal)  shall  direct  the  Exchange  staff  to 
bring  charges,  a  copy  of  which  shall  be 
served  in  writing  on  the  accused.  The 
proposed  rule  change  modifies  the  title 
of  proposed  Rule  1(f)  from  "Serving 
Instruments  on  the  Accused"  to 
"Serving  Charges." 

Proposed  Rule  1(g)  provides  for  the 
appointment  of  a  Hearing  Panel  by  the 
Chairman  and  Vice-Chairman,  with  the 
approval  of  the  Board.  The  Hearing 
Panel  will  consist  of  three  persons 
chosen  from  the  Hearing  Pool  and  one 
member  of  the  Hearing  Panel  must  be  an 
Unaffiliated  Panelist.  The  Hearing  Panel 
may  not  include  any  Hearing  Pool 
members  who  were  members  of  the 
Initial  Determination  Panel  for  that 
particular  matter.  Hearing  Panel 
members  must  be  disinterested '  and 
will  be  required  to  report  any  actual  or 
potential  conflicts  of  interest  to  the 
Chairman  or  Vice  Chairman. 


^  See  supra  discussion  relating  to  (he  definition 
of  "disinterested." 


Under  proposed  Rule  1(g),  the 
Hearing  Panel  will  consider  the  charges, 
vrill  conduct  a  hearing  if  requested,  and 
will  decide  whether  the  accused  has 
committed  the  violations  alleged  and,  if 
so,  what  sanction  should  be  imposed. 
As  with  the  Initial  Determination  Panel, 
all  decisions  of  the  Hearing  Panel  will 
be  made  by  majority  vote;  the  Hearing 
Panel  will  automatically  dissolve  after 
completing  its  duties  and  notifying  the 
Secretary  in  writing  of  its  decision.  Each 
Hearing  Panel  will  have  the  authority  to 
determine  the  manner  in  which  it 
proceeds  consistent  with  these  Rules.  If 
a  member  of  the  Hearing  Panel  is  unable 
to  continue  serving  on  the  Panel 
without  causing  an  undue  delay,  or  is 
not  qualified  to  continue  serving  on  the 
Panel  because  of  the  existence  of  a 
relationship  between  him  or  her  and  the 
person  or  persons  involved  in  the 
matter,  a  new  member  of  the  Hearing 
Pool  will  be  selected  to  replace  him  or 
her  and  will  be  given  adequate 
opportunity  to  review  the  proceedings 
of  the  panel  and  familiarize  himself  or 
herself  with  the  evidence  and 
documents  so  far  presented  to  the 
Hearing  Panel. 

As  mentioned  above,  all  Initial 
Determination  Panels  and  Hearing 
Panels  will  have  the  authority  under  the 
proposed  rule  change  to  determine  their 
own  procedures.  The  Exchange  believes 
that  this  is  appropriate,  given  the 
limited  number  of  disciplinary  cases 
brought  by  the  CHX.  The  Exchange 
believes  that  this  is  appropriate,  given 
the  limited  number  of  disciplinary  cases 
brought  by  the  CHX.  The  Exchange 
believes  that  flexibility  in  procedures  is 
necessary  because  each  case  differs  in 
the  complexity  of  issues  and  the  need 
for  particular  procedures.  For  example, 
a  very  complex  case  may  require  a 
lengthy  briefing  schedule  to  adequately 
address  all  issues  raised.  On  the  other 
hand,  a  simple  case  with  few  contested 
issues  may  be  conducted  much  more 
efficiently  on  an  expedited  basis. 
Therefore,  the  Exchange  does  not 
believe  that  it  would  be  appropriate  to 
establish  cme  set  of  procedures  that 
would  necessarily  apply  to  all 
disciplinary  procedures. 

The  Exchange  proposed  to  modify 
ciurent  Rules  2(a)  (Minor  Infi^ctions) 
and  2(b)  (Summary  Hearing  and 
Sanction)  to  make  those  parts  of  these 
summary  proceedings  that  were 
formerly  the  resfKinsibility  of  the 
President  the  responsibility  of  an  Initial 
Determination  Panel.  Summary 
proceedings  for  minor  infractions  under 
Rule  2(a)  and  for  summary  hearings  and 
sanctions  under  Rule  2(b)  will  be  used 
only  if  the  investigation  and  report 
provided  for  in  Rule  1(a)  expressly 


recommend  that  the  Initial 
Determination  Panel  proceed  according 
to  Rule  2(a)  or  Rule  2(b).  Appeals  of 
summary  proceedings  under  Rule  2(a) 
will  now  be  made  to  a  Judiciary 
Committee,  rather  than  the  Executive 
Committee,  in  order  to  harmonize  the 
minor  infraction  proceedings  appeals 
process  with  the  regular  disciplinary 
proceedings  appeals  process.  The 
Exchange  believes  that  because  the 
maximum  fine  that  can  be  imposed 
pursuant  to  Rule  2(a)  has  not  been 
changed  in  many  years,  and  inflation 
has  eroded  the  desired  impact  of  the 
fine,  the  maximimi  fine  amoimt  should 
be  increased.  As  a  result,  the  proposed 
rule  change  will  increase  the  fine 
amount  that  the  Initial  Determination 
Panel  may  impose  pursuant  to  Rule  2(a) 
will  be  increased  from  $500  to  $5,000. 

The  Exchange  also  proposes  to  amend 
Rule  2(b)  to  remove  all  references  to 
Midwest  Clearing  Corporation  and 
Midwest  Securities  Trust  Company,  and 
replace  the  term  "penalty"  with 
"sanction"  whenever  it  occurs.  The 
proposed  changes  to  Rule  2(b)  also  make 
clear  that  Rule  2(b)  may  only  be  used 
upon  the  agreement  by  the  accused  to 
have  his  proceeding  heard  by  an  Initial 
Determination  Panel,  rather  than  the 
President,  as  the  rule  currently  states. 

The  proposed  ruDe  change  renumbers 
current  Rule  2(c),  relating  to  settlement 
procedure,  as  Rule  3.  Under  proposed 
Rule  3,  the  Initial  Determination  Panel 
wall  assume  the  role  the  President 
previously  held  under  this  section. 
Proposed  Rule  3  will  explicitly  permit 
the  accused  to  propose  an  offer  of 
settlement  to  the  Initial  Determination 
Panel  at  any  time  before  a  judgment  is 
rendered  by  a  Hearing  Panel.  In 
addition,  the  Initial  Determination  Panel 
may  accept  an  offer  of  settlement  up 
until  a  judgment  is  rendered  by  the 
Hearing  Panel  hearing  the  case  as  long 
as  the  offer  is  not  otherwise  withdrawn. 
The  accused  cannot  withdraw  an  offer 
of  settlement  once  the  Initial 
Determination  Panel  has  accepted  it.  An 
oflier  of  settlement  must  contain  a 
proposed  sanction  and  a  waiver  of 
appeal  rights.  If  the  offer  of  settlement 
is  submitted  within  fifteen  days  from 
the  date  of  service  of  the  charges,  the 
accused  will  receive  an  additional  ten- 
day  period  from  the  time  of  the  receipt 
of  the  Initial  Determination  Panel's  non- 
acceptance  of  the  offer  of  settlement  to 
file  any  response  required  by  proposed 
Rule  7(a).* 

The  proposed  rule  change  renumbers 
current  Rule  2(d),  relating  to  actions  by 
other  self  regulatory  organizations,  as 


'Proposed  Rule  7(8).  curreni  Rule  5,  deals  with 
the  conduct  of  the  disciplinary  hearing. 
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Rule  4.  The  proposed  rule  change 
modifies  proposed  Rule  4  to  harmonize 
the  language  in  proposed  Rule  4  with 
the  definition  of  statutory 
disqualification  contained  in  the  Act  by 
adding  "person  associated  with  a 
member"  to  the  list  of  those  entities 
afliacted  by  proposed  Rule  4  and  by 
replacing  the  phrase  "exchange  or 
association"  with  the  phrase  "self- 
regulatory  organization."  The  proposed 
rule  change  to  proposed  Rule  4  also 
adjusts  internal  cross-references  to  the 
Rule. 

The  proposed  rule  change  renumbers 
current  Rule  2(d)(1)  as  Rule  4(a)  and 
amends  proposed  Rule  4(a)  to  provide 
that  if  an  entity  is  the  subject  of  an 
action  by  another  self-regulatory 
organization  and  as  a  result  falls  within 
proposed  Rule  4(a),  the  staff  may  so 
advise  an  Initial  Determination  Panel, 
instead  of  the  President.  The  Initial 
Determination  Panel  may  then  proceed 
under  proposed  Rule  4(b)  (current  Rule 
2(d)(2)).  If  the  staff  recommends  to  the 
Initial  Determination  Panel  that  it 
proceed  under  Rule  4(b)  but  the  Initial 
Determination  Panel  elects  not  to 
proceed,  the  staff  will  have  the  right  to 
appeal  the  Initial  Determination  Panel's 
decision  to  the  Board:  provided, 
however,  that  the  Chairman,  the  Vice 
Chairman,  the  President,  and  any  other 
member  of  the  Initial  Determination 
Panel  that  denied  the  staff's  request  who 
is  also  on  the  Board  shall  not  hear  any 
such  appeal.  The  Board  will  review  de 
novo  the  decision  of  the  Initial 
Determination  Panel;  the  decision  of  the 
Board  as  to  whether  to  proceed  under 
proposed  Rule  4(b)  will  be  final. 

Tne  existing  language  in  current  Rule 
2(d)(1)  regarding  commencement  of 
sanctions  being  concurrent  with  and  no 
greater  than  the  sanctions  of  other 
sanctioning  bodies  upon  whose  action 
the  Exchange's  action  is  based  has  been 
moved  to  new  Rule  4(b).  The  proposed 
rule  change  also  modifies  proposed  Rule 
4(a)  to  clarify  that  nothing  in  Rule  4(a) 
precludes  the  taking  of  any  action 
against  any  person  against  whom  action 
may  be  taken  under  any  other  Section 
of  this  Article  or  Rule  of  the  Exchange. 
The  current  rule  language  states  that 
nothing  in  the  Rule  (prior  to  Rule 
2(d)(1).  pro|>osed  Rule  4(a))  precludes 
the  Exchange  from  proceeding  against 
any  person,  as  opposed  to  the  taking  of 
any  action  against  any  person.  Proposed 
Rule  4(b)  will  state  that  the  Initial 
Determination  Panel  will  occupy  the 
role  previously  occupied  by  the 
President.  Additionally,  the  proposed 
rule  change  renumbers  current  rule 
2(d)(3)  as  proposed  Rule  4(c)  and 
amends  it  to  replace  the  word  "penalty" 
with  the  word  "sanction"  and  the  word 


"President"  with  the  phrase  "Initial 
Determination  Panel." 

The  proposed  rule  change  renumbers 
current  Rule  3  as  Rule  5  and  adjusts 
internal  cross-reference  to  the  Rule 
accordingly.  The  proposed  rule  change 
renumbers  current  Rule  4  as  Rule  6  and 
replaces  the  phrase  "the  President"  with 
the  phrase  "the  Initial  Determination 
Panel"  and  the  word  "penalty"  with  the 
word  "sanction." 

The  proposed  rule  change  renumbers 
current  Rule  5,  relating  to  the  conduct 
of  hearing,  as  Rule  7  and  replaces  the 
term  "trial"  with  the  word  "hearing" 
whenever  it  occurs.  Proposed  Rule  7(a) 
states  that  hearings  will  be  conducted 
by  a  Hearing  Panel  appointed  in 
accordance  with  Rule  1  instead  of  by  a 
Hearing  Examiner  appointed  by  the 
President.  Under  proposed  Rule  7(a), 
the  Initial  Determination  Panel,  rather 
than  the  President,  will  have  the 
authority  to  grant  extensions  of  time  for 
answering  charges.  In  addition,  the 
proposed  rule  change  replaces  the  word 
"should"  with  the  word  "shall"  when 
describing  what  is  required  in  an 
answer  to  the  charges. 

Proposed  Rule  7(b)  eliminates  the  role 
of  the  Hearing  Examiner  and  the 
President  in  determining  guilt  and 
sanctions.  Under  proposed  Rule  7(b), 
the  Hearing  Panel  will  render  its 
judgment,  and  may  find  that  the 
accused  has  committed  all  or  some  of 
the  violations  as  charged,  or  that  the 
accused  has  committed  none  of  the 
violations  charged.  Under  proposed 
Rule  7(b),  the  Hearing  Panel  will  have 
the  authority  to  impose  appropriate 
sanctions.  The  decision  of  the  Hearing 
Panel  will  be  in  writing,  three  copies  of 
which  will  be  signed  by  the  Chairman 
of  the  Hearing  Panel. 

Proposed  Rule  7(c)  provides  that 
prosecution  of  charges  will  be  the 
responsibility  of  senior  Exchange  staff 
members  who  will  no  longer  necessarily 
be  appointed  by  the  President.  Proposed 
Rule  7(c)  also  states  that  Exchange 
counsel  shall  be  present  as  counsel  to 
the  Hearing  Panel.  Proposed  Rule  7(d) 
provides  all  members  of  a  Hearing  Panel 
must  be  impartial  and  independent  of 
the  staff  members  who  prepared  and 
prosecuted  the  charges.  Proposed  rule 
7(d)  also  provides  that  Exchange 
counsel  may  assist  the  Hearing  Panel  in 
preparing  its  judgment.' 


The  proposed  rule  change  renumbers 
current  Rule  6,  the  review  section,  as 
Rule  8.  Under  proposed  Rule  8  the 
accused  and  the  Exchange  staff  will 
have  fifteen  days  from  the  date  of 
service  of  any  judgment  imposed  under 
Rules  4(b),  6(b).  or  Rule  7,  rather  than 
from  the  date  of  notice  of  a  penalty 
imposed,  to  demand  review  of  the 
judgment.  Appeals  under  these  sections 
will  be  made  to  a  reconstituted  Judiciary 
Committee.^  The  standard  of  review  on 
appeal  will  be  similar  to  what  it 
currently  is;  the  Judiciary  Committee 
may  not  reverse  or  modify  the  judgment 
under  review  unless  the  majority  of  the 
Judiciary  Committee  finds  that  the 
applicable  panel's  decision  (either  the 
Initial  Determination  Panel  or  the 
Hearing  Panel)  is  not  supported  by 
substantial  evidence  or  that  the  decision 
is  arbitrary,  capricious  or  an  abuse  of 
discretion.^  Proposed  Rule  8  provides 
that  the  Judiciary  Committee's  decision 
will  be  final  and  deletes  current  Rules 
6(b)  and  6(c),  which  provide  for  appeal 
to  the  Executive  Committee  and  the 
Board  of  Governors.  The  Exchange  notes 
that  this  change  will  eliminate  the 
system  of  double  review.  Proposed  Rule 
8  also  make  clear  that  all  final 
determinations  by  the  Judiciary 
Committee  are  appealable  to  the 
commission  in  accordance  with 
applicable  Commission  Rules. 

"rhe  proposed  rule  change  renumbers 
current  Rule  7  as  Rule  9  and  deletes 
references  to  appeals  to  the  Executive 
Committee  or  the  Board  of  Governors. 
The  proposed  rule  change  also 
renumbers  current  Rule  8  as  Rule  10, 
current  Rule  9  as  Rule  11,  and  current 
Rule  10  as  Rule  12.  Proposed  Rule  11, 
Minor  Rule  Violations,  corrects  internal 
cross-references  to  the  rules  amended  by 
this  rule  filing  and  provides  that  reports 
of  a  Minor  Rule  Violation  Panel 
recommending  that  disciplinary  charges 
be  brought  will  now  be  made  to  an 
Initial  Determination  Panel,  rather  than 
the  President. 

The  proposed  rule  change  amends 
Article  IV,  Rule  5  to  modify  the  manner 
of  appointment  of  a  Judiciary 
Committee.  The  Chairman,  rather  than 
the  President,  will  appoint  five 
members  of  the  Board  of  Governors, 
excluding  the  Chairman,  Vice 


*The  Commission  notes  that  the  Exchange  has 
stated  that  the  Exchange  stafT  prosecuting  the 
charges  are  different  from  Exchange  counsel  that  is 
counsel  to  the  Hearing  Panel.  Phone  conversation 
between  David  Rusoff.  Foley  ft  Lardner,  Craig  Long. 
Foley  ft  L,ardner.  Katherine  England.  Assistant 
Director,  Market  Regulation,  Commission,  and 
Heather  Seidel,  Attorney,  Market  Regulation, 
Commission,  on  January  22.  1997. 


'See  infra  amendments  to  Article  IV,  Rule  5, 
relating  to  the  manner  or  appointment  of  the 
Judiciary  Committee. 

'The  language  of  current  Rule  estates  that  "jtlhe 
Judiciary  Committee  may  not  reverse,  or  modify,  in 
whole  or  in  part,  the  decision  of  the  Hearing 
Examiner  and  Final  judgment  of  the  President 
under  paragraph  (b)  of  Rule  4  or  under  Rule  5  if 
the  factual  conclusions  in  the  decision  are 
supported  by  substantial  evidence  and  such 
decision  is  not  arbitrary,  capricious  or  an  abuse  of 
discretion." 
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Chairman,  President,  and  all  governors 
who  have  already  served  on  the  Initial 
Determination  Panel  or  Hearing  Panel 
convened  in  connection  with  a 
disciplinary  matter  to  be  reviewed.  Two 
of  the  five  members  of  the  Judiciary 
Committee  will  be  non-member  (public) 
governors.  The  proposed  rule  change 
also  amends  Article  VII,  Rule  5(a)  in 
order  to  clarify  that  the  President's 
power  of  emergency  suspension  extends 
to  persons  associated  with  members,  in 
addition  to  members  and  member 
organizations.  The  Exchange  believes 
that  this  change  codifies  the  Exchange's 
authority,  as  set  forth  in  Section  6(b)(6) 
of  the  Act,  in  CHX  rules. 

The  Exchange  proposes  that  the 
proposed  rule  change  become  effective 
sixty  days  after  approval  by  the 
Commission.  This  time  period  will  give 
the  Exchange  adequate  time  to 
implement  the  new  procedures  and 
appoint  a  Hearing  Pool.  The  Exchange 
proposes  that,  in  general,  if  a 
disciplinary  action  has  commenced  and 
is  pending  as  of  the  date  of  effectiveness 
of  the  proposed  rule  change,  all  of  the 
new  rules  and  procedures  should  apply. 
However,  if  a  Hearing  Officer  has 
already  been  appointed  pursuant  to  the 
old  rules  then  the  old  hearing  rules 
should  apply.  In  any  event,  so  long  as 
no  appeal  has  been  filed  by  the  date  of 
effectiveness  of  the  proposal,  the  new 
appellate  rules  and  procedures  shall 
apply  except  that,  if  a  Hearing  Officer 
presided  at  the  hearing,  references  in 
the  appeal  rules  to  decisions  of  the 
Initial  Determination  panel  or  Hearing 
Panel,  as  the  case  may  be,  should  be 
changed  to  "hearing  officer  and  final 
judgment  of  the  President." 

2,  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Acts  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating  securities  transactions,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  is  also  consistent  with  Section  ■ 
6(b)(7)  of  the  Act »  in  that  it  provides  a 
fair  procedure  for  the  disciplining  of 
members  and  persons  associated  with 
members. 


•15U.S.C.  78f(b)(5). 
"ISU.S.C  78flbH7). 


B.  Self-Regulatory  Organization's 
Statentent  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  E£fiectiTenes8  of  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  FederaJ  Register  or 
within  such  longer  period:  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding;  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-96-31  and  should  be 
submitted  by  April  22.  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  97-8231  Filed  3-31-97;  8:45  ami 
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March  19, 1997. 

Pursuant  to  Section  19(b)(l)>  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
February  18, 1997,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  0 
below,  which  Items  have  been  prepared 
primarily  by  OCC.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change 
and  to  grant  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  modifies 
OCC's  Restated  Certificate  of 
Incorporation  and  By-Laws  to  extend 
each  public  director's  term  on  OCC's 
Board  of  Directors  ("Board")  from  a 
maximum  of  four  consecutive  years  to  a 
maximum  of  six  consecutive  years. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  OCC's  Restated 
Certificate  of  Incorporation  and  By-Laws 
in  order  to  provide  greater  continuity  of 
leadership  and  more  meaningful 
representation  on  OCC's  Board  by 


"15  U.S.C.  78s(b)(l). 

''  The  (x>mmission  has  modified  the  text  of  the 
sununaries  prepared  by  OOC 


15560 


Federal  Register  /  Vol.  62,  No.  62  /  Tuesday,  April  1,  1997  /  Notices 


extending  each  public  director's  term  on 
the  Board  from  a  maximum  of  four 
consecutive  years  to  a  maximum  of  six 
consecutive  years.  Under  the  proposed 
rule  change,  public  directors  elected 
prior  to  1999  shall  serve  a  maximum  of 
three  consecutive  two-year  terms,  and 
public  directors  elected  in  1999  or 
thereafter  shall  serve  a  maximum  of  two 
consecutive  three-year  terms.  On 
October  16, 1992.  the  Commission 
approved  a  proposed  rule  change 
extending  a  public  director's  term  from 
one  two-year  term  to  two  consecutive 
two-year  terms.  ^  OCC  believes  that  the 
reasons  supf>orting  Commission 
approval  of  that  proposed  rule  change 
are  very  similar  to  the  reasons  for  the 
present  proposed  rule  change.  In 
particular,  OCCs  business  has  been  and 
continues  to  be  increasingly  complex.  A 
public  director  may  find  that  two  two- 
year  terms  are  still  insufficient  time  to 
prepare  for  meaningful  administration 
and  interpretation  of  OCC's  rules, 
operations,  and  policies  and  for  input  of 
meaningful  guidance  once  the  public 
director  has  gained  the  necessary 
knowledge  and  expertise.  Because  each 
public  director's  term  would  be  limited 
to  a  total  of  six  consecutive  years, 
diversity  in  that  position  will  still  be 
preserved. 

OCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act  * 
and  the  rules  and  regulations 
thereunder  because  the  proposed  rule 
change  enhances  the  ability  of  public 
directors  to  have  meaningful  input  on 
the  Board  and  contributes  to  the  fair 
representation  of  OCC's  members  in  the 
selection  of  its  directors  and 
administration  of  its  aRlairs. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comment  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change  and  none 
have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(C)  of  the  Act  states 
that  the  rules  of  a  clearing  agency  must 


■Securities  Exchange  Act  Release  No.  31329 
(October  IG.  1902).  57  FR  48414. 
M5U.S.C  78q-1. 


assure  a  fair  representation  of  its 
shareholders  and  participants  in  the 
selection  of  its  directors  and 
administration  of  its  affairs.'  The 
Commission  believes  that  the  proposed 
modification  to  OCC's  Restated 
Certificate  of  Incorporation  and  By-Laws 
to  extend  each  public  director's  term  on 
the  Board  from  a  maximum  of  four 
consecutive  years  to  a  maximum  of  six 
consecutive  years  is  consistent  with 
OCC's  obligations  under  Section  17  A  of 
the  Act.  The  proposed  rule  change 
should  result  in  OCC's  Board  having 
greater  continuity  of  leadership  and 
more  meaningful  representation.  Due  to 
the  increasing  complexity  of  OCC's 
business,  continuity  of  leadership  has 
become  more  important  to  the  proper 
functioning  of  OCC.  Allowing  a  public 
director's  maximum  tenure  to  extend  to 
six  consecutive  years  will  enhance  the 
continuity  of  leadership  on  OCC's  Board 
and  still  preserve  the  requirement  of  fair 
representation  under  the  Act. 
OCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing 
because  accelerated  approval  will  allow 
OCC  to  implement  the  new  term 
structure  without  disrupting  the  current 
composition  of  the  OCC  Board. 

IV.  Solicitatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 


refer  to  File  No.  SR-OCC-97-03  and 
should  be  submitted  by  June  22, 1997. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-97-03)  be  and  hereby  is  approved 
on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margarat  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  97-«223  Filed  3-31-«7;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Statement  of  Policy  on  tt>e  Rights  of 
Snwll  Entities  in  OST  Enfoccement 

COBOB 

AQBICY:  Office  of  the  Secretary  (OST). 

DOT. 

ACTION:  Statement  of  policy  on  the  rights 

of  small  entities  in  OST  enforcement 

cases. 

summary:  This  is  the  Office  of  the 
Secretary's  statement  of  policy  with 
respect  to  the  reduction  and  waiver  of 
civil  penalties  for  small  entities  in  OST 
enforcement  cases. 

DATES:  This  policy  is  efiiective  on  March 
29.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Holmstnip,  Office  of  the  General 
Counsel,  Department  of  Transportation, 
(202)  366-9342,  400  7th  Street  SW.. 
Washington,  DC  20590 
SUPPLEMENTARY  INFORMATION:  Section 
223  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  agencies  to  establish 
a  policy  with  respect  to  the  reduction 
and  waiver  of  civil  penalties  for  small 
entities  in  OST  enforcement  cases.  This 
policy  statement  closely  tracks  the 
requirements  of  Section  223,  and  will 
apply  to  the  Office  of  the  Secretary's 
(OST)  enforcement  of  (a)  the 
Department's  aviation  economic 
requirements  contained  in  49  U.S.C. 
Subtitle  VU  and  14  CFR  Parts  200-399. 
as  well  as  the  orders,  certificates,  and 
permits  issued  thereunder;  and  (b)  the 
Program  Fraud  Civil  Remedies  Act  (31 
U.S.C.  3801-3812)  and  the  Department's 
implementing  regulations  (49  CFR  Part 
31). 

The  Policy 

The  following  shall  apply  in  as.sessing 
the  need  for  and  the  amount  of  any  civil 


'15U.S.C.  78q-l(bH3)(C). 


»17CFR200.3O-3(a)(12). 
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penalties  imposed  on  small  entities  in 
OST  enforcement  cases: 

1.  In  determining  penalty 
assessments,  the  ability  of  the  small 
entity  to  pay  shall  be  considered. 

2.  The  amount  of  each  civil  penalty 
assessed  against  a  small  entity  shall  be 
reduced,  and  under  appropriate 
circumstances  shall  be  waived, 
provided  that  the  following  conditions 
are  met: 

a.  The  small  jjntity  corrects  the 
violation  within  a  rea.sonable  period  of 
time; 

b.  The  violation  was  discovered 
through  participation  by  the  small  entity 
in  a  compliance  assistance  or  audit 
program  operated  or  supported  by  the 
Office  of  the  Secretary  (OST)  or  a  State; 

c.  The  small  entity  has  not  been 
subject  to  multiple  enforcement  actions 
by  OST; 

d.  The  violation  did  not  involve 
willful  or  criminal  conduct; 

e.  The  violation  posed  no  serious 
health,  safety  or  environmental  threats; 
and 

f.  The  small  entity  shows  a  continuing 
good  faith  efi^ort  to  comply  with  the  law. 

3.  The  Assistant  General  Counsel  for 
Aviation  Enforcement  and  Proceedings 
shall  keep  records  of  the  number  of 
enforcement  actions  against  small 
entities  that  qualified  or  failed  to  qualify 
for  civil  penalty  reductions  or  waivers 
under  this  policy  and  the  total  amount 
of  penalty  reductions  and  waivers.  To 
the  extent  that  civil  penalty  reductions 
or  waivers  are  effectuated  by  an 
Administrative  Law  Judge  within  the 
Office  of  Hearings  or  by  the  Office  of  an 
Assistant  Secretary,  that  office  shall 
report  the  relevant  information  to  the 
Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings  promptly 
after  the  action  is  taken. 

4.  The  term  "small  entity"  is  defined 
in  5  U.S.C.  601. 

5.  Any  questions  regarding  this  policy 
shall  be  addressed  to  the  Assistant 
General  Counsel  for  Regulations  and 
Enforcement. 

Issued  in  Washington,  DC,  on  March  25. 
1997. 

Rodney  E.  Slater. 

Secretary  of  Transportation. 

|FR  Doc.  97-8172  Filed  3-31-97;  8:45  ami 

BILUNG  CODE  4«1»-«2-P 


Surface  Transportation  Board 
Release  of  Wayt>ill  Data 

The  Surface  Transportation  Board  has 
received  a  request  from  Oppenheimer 
Wolff  &  Donnelly  on  behalf  of  Gateway 
Western  Railway  Company  (WB520-3/ 
14/97),  for  permission  to  use  certain 


data  from  the  Board's  Carload  Waybill 
Samples.  A  copy  of  the  request  may  be 
obtained  from  the  Office  of  Economics, 
Environmental  Analysis,  and 
Administration. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  these 
requests,  they  should  file  their 
objections  with  the  Director  of  the 
Board's  Office  of  Economics, 
Environmental  Analysis,  and 
Administration  within  14  calendar  days 
of  the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  are  codified  at  49 
CFR  1244.8. 

Contact:  James  A.  Nash,  (202)  565- 
1542. 

Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  97-8241  Filed  3-31-97;  8:45  ami 

BILUNG  COOe  4*1S-0»-P 

[STB  Finance  Docket  No.  33371] 

Oil  Creek  and  Titusville  Lines — 
Meadviile  Division — Operation 
Exemption 

Oil  Creek  and  Titusville  Lines — 
Meadviile  Division  (applicant),  a  Class 
III  rail  carrier,  has  filed  a  notice  of 
exemption  imder  49  CFR  1150.31  to 
operate  a  41.8-mile  line  of  railroad 
extending  between  milepost  102.3  at 
Meadviile  and  milepost  60.5  at  Corry,  in 
Erie  and  Crawford  Counties.  PA.  The 
rail  line  had  been  abandoned  by 
Consolidated  Rail  Corporation  and  will 
be  acquired  by  the  Northwest 
Pennsylvania  Rail  Authority  (Authority) 
through  condemnation  proceedings 
imder  state  law.  Applicant  will  operate 
the  line  under  an  operating  agreement 
with  the  Authority.  See  Consolidated 
Rail  Corporation — Abandonment — 
Between  Carry  and  Meadviile  in  Erie 
and  Crawford  Counties,  PA,  Docket  No. 
AB-167  (Sub-No.  1139)  (STB  served 
Feb.  10, 1997).  The  exemption  became 
effective  on  March  11, 1997. 

Any  comments  must  be  filed  with  the 
Board  '  and  served  on  applicant's 
representatives:  Richard  R.  Wilson,  Esq., 
1126  Eighth  Avenue,  Suite  403, 
Ahoona,  PA  16602  and  Dearald  W. 
Shuffstall,  n,  Esq.,  201  Arch  Street, 
Suite  200,  Meadviile,  PA  16335-3432. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 


may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided;  March  19, 1997. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc  97-8240  Filed  :f^31-97;  8:45  am) 
BILUNQ  COOE  4«1S-0e-P 


[STB  Docket  No.  AB-65  (Sub-No.  535X)  and 
STB  Docket  No.  AB-227  (Sub-No.  6X)] 

CSX  Transportation,  Inc.— 
AlMndonment  Exemption — in  Stark 
County,  OH  and  Wheeling  &  Lake  Erie 
Raihway  Company — Discontinuance  of 
Service  Exemption — in  Stark  County, 
OH 

CSX  Transportation,  Inc.  (CSXT)  and 
Wheeling  &  Lake  Erie  Railway  Company 
(W&LE)  have  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  for 
CSXT  to  abandon  and  W&LE  to 
discontinue  service  over  approximately 
0.7  miles  of  railroad  owned  by  CSXT 
and  leased  to  and  operated  by  W&LE 
between  milepost  16.0  and  milepost 
15.3  in  Canton.  Stark  County,  OH. ' 

CSXT  and  W&LE  has  certified  that:  (1) 
no  local  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  any  overhead 
traffic  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.CC.  91 
(1979).  To  address  whether  this 


'  Due  to  the  Board's  relocation  on  Marcti  16, 
1997,  any  filings  made  after  thai  date  must  be  filed 
with  the  Surface  Transportation  Board.  Office  of  the 
Secretary.  Case  Control  Unit,  192S  K  Street,  N.W., 
Washington,  DC  20423. 


'  WftLE's  lease  and  operation  of  CSXTs  line 
between  Aultman  and  Canton,  OH,  including  the 
line  segment  involved  herein,  was  exempted  by  the 
Interstate  Commerce  Commission  in  Wheeling  6- 
Lake  Erie  Railway  Company — Lease.  Huichase.  and 
Operation  £.veni/>/>on— -CSX  Transportation,  Inc., 
Finance  Docket  No.  32083  (ICC  served  Oct.  15, 
1992).  At  the  same  time,  WALE  purchased  an 
adjoining  CSXT  line  extending  south  from  Canton 
to  Sandyville.  OH.  Service  on  the  Canton- 
Sandyvilie  line  is  not  affected  by  this  transaction. 
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condition  adequately  protects  afTected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
Bnancial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  May  1, 1997,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,  ^  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2).  3  and  trail  use/rail 
banking  requests  under  49  CFR 
1152.29  *  must  be  filed  by  April  11, 
1997.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  21, 1997, 
with:  Office  of  the  Secretary,  Case 
Control  Unit,  Surface  Transportation 
Board,  1925  K  Street,  N.W.,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant 
representatives:  Charles  M.  Rosenberger, 
Senior  Counsel,  CSX  Transportation, 
Inc.,  500  Water  Street  J150,  )acksonville, 
FL  32202  and  William  C.  Sippel, 
Oppenheimer  Wolff  &  Donnelly,  Two 
Prudential  Plaza,  45th  Floor,  180  North 
Stetson  Avenue,  Chicago.  IL  60602. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

CSXT  and  WiLE  have  filed  an 
environmental  report  which  addresses 
the  eniects  of  the  abandonment  and 
discontinuance,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  April  4, 1997. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 


'  The  Board  will  grant  a  stay  if  an  infonnad 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemplion  ofOul- 
of-Service  Rail  Unes.  5  I.CC2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

*  Each  ofhr  of  financial  assistance  must  be 
accompanied  by  the  Tiling  fee,  which  currently  is 
set  at  S900.  See  49  CFR  10O2.2(fH25). 

'  The  Board  will  accept  late  Tiled  trail  use 
requests  as  long  as  the  abnndonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 


conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 
Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  CSXT  and  W&LE  shall  file 
a  notice  of  consummation  with  the 
Board  to  signify  that  they  have  exercised 
the  authority  granted  and  discontinued 
service  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
CSXT's  and  W&LE's  filing  of  a  notice  of 
consummation  by  April  1,  1998,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  and  discontinue  will 
automatically  expire. 

Decided:  March  25  ,  1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Willianw, 
Secretary. 
IFR  Doc.  97-8238  Filed  3-31-97;  8:45  am) 
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[STB  Docket  Na  AB-303  (Sub-Na  16X)] 

Wisconsin  Central  LTD.— 
AlMndonment  Exemption — in  dark 
County.  Wl 

Wisconsin  Central  LTD.  (WCL)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon 
approximately  .64  miles  of  its  line  of 
railroad,  known  as  the  Abbotsford  line, 
between  milepost  303.37  and  milepost 
304.01,  in  Abbotsford.  Clark  Coimty, 
WI. 

WCL  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  pubUcation),  and  49  CFR 
1152.50(d)(1)  (notice  to  govenunentai 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  afiiected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 


Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  May  1. 
1997.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues, ' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152  27(c)(2).  ^  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by  April  11, 
1997.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  21,  1997. 
with:  Office  of  the  Secretary,  Case 
Control  Unit.  Surface  Transportation 
Board.  1925  K  Street,  N.W..  Washington. 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Thomas  J.  Litwiler, 
Oppenheimer  Wolff  &  Donnelly.  Two 
Prudential  Plaza.  45th  Floor,  180  North 
Stetson  Avenue,  Chicago,  IL  60601. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

WCL  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  efi^ects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  byApril  4,  1997. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  "Transportation  Board, 
Washington.  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  WCL  shall  file  a  noUce  of 
consiunmation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
WCL's  filing  of  a  notice  of 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  nude  before  the 
exemption's  effective  date.  See  Exemption  of  Oul- 
of-Service  Rail  Lines.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  Tinancial  assistance  must  be 
accompanied  by  the  Tiling  fee.  which  currently  is 
set  at  S900.  See  49  CFR  1002.2(f)(2S). 

'  The  Board  will  accept  lale-Tiled  trail  use 
requests  as  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 
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consummation  by  April  1, 1998,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Decided:  March  25, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
(PR  Doc.  97-8236  Filed  3-31-97;  8:45  am) 

BILLINe  CODE  44VIS-«»-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Ust  of  Foreign  Entities  Violating 
Textile  Transshipment  and  Country  of 
Origin  Rules 

AQBICY:  Customs  Service,  Department 
of  the  Treasury. 
AC7KM:  General  notice. 

summary:  This  document  notifies  the 
public  of  foreign  entities  which  have 
been  issued  a  penalty  claim  under 
section  592  of  the  Tariff  Act  of  1930,  for 
certain  violations  of  the  customs  laws. 
This  list  is  authorized  to  be  published 
by  §  592A  of  the  Tariff  Act  of  1930. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  any  of  the 
operational  aspects,  contact  Michael 
Compeau,  Chief,  Seizures  and  Penalties, 
at  202-927-0762.  For  information 
regarding  any  of  the  legal  aspects, 
contact  Ellen  McClain,  Office  of  Chief 
Counsel,  at  202-927-6900. 

SUPPLEMB4TARY  INFORMATION: 

Background 

Section  333  of  the  Uruguay  Round 
Agreements  Act  (URAAj  (Pub.  L.  103- 
465, 108  Stat.  4809)  (signed  December  8, 
1994),  entitled  Textile  Transshipments, 
amended  Part  V  of  title  IV  of  the  Tariff 
Act  of  1930  by  creating  a  section  592A 
(19  U.S.C.  1592a),  which  authorizes  the 
Secretary  of  the  Treasury  to  publish  in 
the  Federal  Register,  on  a  biannual 
basis,  a  list  of  the  names  of  any 
producers,  manufacturers,  suppliers, 
sellers,  exporters,  or  other  persons 
located  outside  the  customs  territory  of 
the  United  States,  when  these  entities 
have  been  issued  a  penalty  claim  under 
section  592  of  the  Tariff  Act  of  1930,  for 
certain  violations  of  the  customs  laws, 
provided  that  certain  conditions  are 
satisfied. 

The  violations  of  the  customs  laws 
referred  to  above  are  the  following:  (1) 
Using  documentation,  or  providing 
documentation  subsequently  used  by 
the  importer  of  record,  which  indicates 
a  false  or  fraudulent  country  of  origin  or 


source  of  textile  or  apparel  products;  (2) 
Using  coimterfeit  visas,  licenses, 
permits,  bills  of  lading,  or  similar 
documentation,  or  providing  counterfeit 
visas,  licenses,  permits,  bills  of  lading, 
or  similar  documentation  that  is 
subsequently  used  by  the  importer  of 
record,  with  respect  to  the  entry  into  the 
customs  territory  of  the  United  States  of 
textile  or  apparel  products;  (3) 
Manufacturing,  producing,  supplying, 
or  selling  textile  or  apparel  products 
which  are  falsely  or  fraudulently  labeled 
as  to  country  of  origin  or  source;  and  (4) 
Engaging  in  practices  which  aid  or  abet 
the  transshipment,  through  a  country 
other  than  the  country  of  origin,  of 
textile  or  apparel  products  in  a  manner 
which  conceals  the  true  origin  of  the 
textile  or  apparel  products  or  permits 
the  evasion  of  quotas  on,  or  voluntary 
restraint  agreements  with  respect  to, 
imports  of  textile  or  apparel  products. 

If  a  penalty  claim  has  been  issued 
with  respect  to  any  of  the  above 
violations,  and  no  petition  in  response 
to  the  claim  has  been  filed,  the  name  of 
the  party  to  whom  the  penalty  claim 
was  issued  will  appear  on  the  list.  If  a 
petition,  supplemental  petition  or 
second  supplemental  petition  for  relief 
from  the  penalty  claim  is  submitted 
under  19  U.S.C.  1618,  in  accord  with 
the  time  periods  established  by 
§§  171.32  and  171.33,  Customs 
Regulations  (19  CFR  171.32, 171.33)  and 
the  petition  is  subsequently  denied  or 
the  penalty  is  mitigated,  and  no  further 
petition,  if  permitted,  is  received  within 
30  days  of  the  denial  or  allowance  of 
mitigation,  then  the  administrative 
action  shall  be  deemed  to  be  final  and 
administrative  remedies  will  be  deemed 
to  be  exhausted.  Consequently,  the 
name  of  the  party  to  whom  the  penalty 
claim  was  issued  will  appear  on  the  list. 
However,  provision  is  made  for  an 
appeal  to  the  Secretary  of  the  Treasury 
by  the  person  named  on  the  Ust,  for  the 
removal  of  its  name  from  the  list.  If  the 
Secretary  finds  that  such  party  has  not 
committed  any  of  the  enumerated 
violations  for  a  period  of  not  less  than 
3  years  after  the  date  on  which  the 
party's  name  was  published,  the  name 
will  be  removed  from  the  list  as  of  the 
next  publication  of  the  list. 

Reasonable  Care  Required 

Section  592A  also  requires  any 
importer  of  record  entering,  introducing, 
or  attempting  to  introduce  into  the 
commerce  of  the  United  States  textile  or 
apparel  products  that  were  either 
directly  or  indirectly  produced, 
manufactured,  supplied,  sold,  exported, 
or  transported  by  such  named  person  to 
show,  to  the  satisfection  of  the 
Secretary,  that  such  importer  has 


exercised  reasonable  care  to  ensure  that 
the  textile  or  apparel  products  are 
accompanied  by  documentation, 
packaging,  and  labeling  that  are  accurate 
as  to  its  origin.  Under  section  592A, 
reliance  solely  upon  information 
regarding  the  imported  product  from  a  . 
person  named  on  the  list  does  not 
constitute  the  exercise  of  reasonable 
care. 

Textile  and  apparel  importers  who 
have  some  commercial  relationship 
with  one  or  more  of  the  listed  parties 
must  exercise  a  degree  of  reasonable 
care  in  ensuring  that  the  documentation 
covering  the  imported  merchandise,  as 
well  as  its  packaging  and  labeling,  is 
accurate  as  to  the  country  of  origin  of 
the  merchandise.  This  degree  of 
reasonable  care  must  rely  on  more  than 
information  supplied  by  the  named 
party. 

In  meeting  the  reasonable  care 
standard  when  importing  textile  or 
apparel  products  and  when  dealing  with 
a  party  named  on  the  list  published 
pursuant  to  section  592A,  an  importer 
should  consider  the  following  questions 
in  attempting  to  ensure  that  the 
documentation,  packaging,  and  labeling 
is  accurate  as  to  the  country  of  origin  of 
the  imported  merchandise.  The  list"of 
questions  is  not  exhaustive  but  is 
illustrative. 

(1)  Has  the  importer  had  a  prior 
relationship  with  the  named  party? 

(2)  Has  the  importer  had  any 
detentions  and/or  seizures  of  textile  or 
apparel  products  that  were  directly  or 
indirectly  produced,  supplied,  or 
transported  by  the  named  party? 

(3)  Has  the  importer  visited  the 
company's  premises  and  ascertained 
that  the  company  has  the  capacity  to 
produce  the  mereiiandise? 

(4)  Where  a  claim  of  substantial 
transformation  is  made,  has  the 
importer  ascertained  that  the  named 
party  actually  substantially  transforms 
the  merchandise? 

(5)  Is  the  named  party  operating  from 
the  same  country  as  is  represented  by 
that  party  on  the  documentation, 
packaging  or  labeling? 

(6)  Have  quotas  for  the  imported 
merchandise  closed  or  are  they  nearing 
closing  from  the  main  producer 
countries  for  this  commodity? 

(7)  What  is  the  history  of  this  country 
regarding  this  commodity? 

(8)  Have  you  asked  questions  of  your 
supplier  regarding  the  origin  of  the 
product? 

(9)  Where  the  importation  is 
accompanied  by  a  visa,  permit,  or 
license,  has  the  importer  verified  with 
the  supplier  or  manufacturer  that  the 
visa,  permit,  and/or  license  is  both  valid 
and  accurate  as  to  its  origin?  Has  the 
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importer  scrutinized  the  visa,  permit  or 
license  as  to  any  irregularities  that 
would  call  its  authenticity  into 
question? 

On  October  2, 1996,  Customs 
published  a  Notice  in  the  Federal 
Register  (61  FR  51492)  which  identified 
14  (fourteen)  entities  which  fell  within 
the  purview  of  §  592A  of  the  Tariff  Act 
of  1930. 

592AList 

For  the  period  ending  March  31, 1997, 
Customs  has  identified  14  (fourteen) 
foreign  entities  that  fall  within  the 
purview  of  section  592A  of  the  Tariff 
Act  of  1930.  This  list  reflects  the 
addition  of  1  new  entity  to  the  14 
entities  named  on  the  list  published  on 
October  2, 1996,  and  the  removal  of  one 
entity,  Hangzhou  Tongda  Textile  Group, 
from  the  list.  The  parties  on  the  current 
list  were  assessed  a  penalty  claim  under 
19  U.S.C  1592,  for  one  or  more  of  the 
four  above-described  violations.  The 
administrative  penalty  action  was 
concluded  against  the  parties  by  one  of 
the  actions  noted  above  as  having 
terminated  the  administrative  process. 

The  names  and  addresses  of  the  14 
foreign  parties  which  have  been 
assessed  penalties  by  Customs  for 
violations  of  section  592  are  listed 
below  pursuant  to  §  592A.  This  list 
supersedes  any  previously  published 
list.  The  names  and  addresses  of  the  14 
foreign  parties  are  as  follows: 

Azmat  Bangladesh.  Plot  Number  22-23. 

Sector  2  EPZ.  Chittagong  4233,  Bangladesh. 
Bestraight  Limited,  Room  5iC.  World  Tech 

Centre,  95  How  Ming  Street,  Kwun  Tong, 

Kowloon,  Hong  Kong. 
Cotton  Breeze  International,  13/1578 

Govindpuri,  New  Delhi,  India. 
Hanin  Garment  Factory,  31  Tai  Yau  Street, 

Kowloon,  Hong  Kong. 
Hip  Hing  Thread  Company,  No.  10,  6/F 

Building  A.  221  Texaco  Road.  Waikai 

Industrial  Centre,  Tsuen  Wan,  N.T.  Hong 

Kong. 
Hyattex  Industrial  Company,  3F.  No.  207-4 

Hsin  Shu  road.  Hsin  ChuangCity.  Taipei 

Hsien,  Taiwan. 
Jentex  Industrial,  7-1  Fl.,  No.  246,  Chang  An 

E.  Rd,  Sec  2,  Taipei,  Taiwan. 
Li  Xing  Garment  Company  Limited,  2/F  Long 

Guang  Building.  Numt>er  2  Manufocturing 

District.  Sanxiang  To«vn,  Zhongshan, 

Guandgong.  China. 
Meigeo  Jamaica  Company  Limited,  134 

Pineapple  Ave.,  Kingston.  )amaica. 
Meiya  Garment  Manufecturers  Limited,  No.  2 

Building,  3/F,  Shantou  Special  Economic 

Zone,  Shantou.  China. 
Poahak  International,  H-83  South  Extension, 

Part-!  (Back  Side),  New  Delhi,  India. 
Topstyle  Limited.  6/F.  South  Block.  Kwai 

Shun  Industrial  Center,  51-63  Container 

Port  Road.  Kwai  Chung.  New  Territories, 

Hong  Kong. 
United  Fashions,  C-7  Rajouri  Garden,  New 

Delhi,  India. 


Yunnan  Provincial  Textiles  Impwrt  &  Export, 
576  Beijing  Road  Kunming,  Yun  Nan, 
China. 

Any  of  the  above  parties  may  petition 
to  have  its  name  removed  from  the  list 
Such  petitions,  to  include  any 
documentation  that  the  petitioner 
deems  pertinent  to  the  petition,  should 
be  forwarded  to  the  Assistant 
Commissioner,  Office  of  Field 
Ofterations,  United  States  Customs 
Service,  1301  Constitution  Avenue, 
Washington,  DC  20229. 

Additional  Foreign  Entities 

In  the  October  1996  Federal  Register 
notice.  Customs  also  solicited 
information  regarding  the  whereabouts 
of  38  foreign  entities,  which  were 
identified  by  namo  and  known  address, 
concerning  alleged  violations  of  section 
592.  Persons  with  knowledge  of  the 
whereabouts  of  those  38  entities  were 
requested  to  contact  the  Assistant 
Commissioner,  Office  of  Field 
Operations,  United  States  Customs 
Service,  1301  Constitution  Avenue, 
Washington,  DC  20229. 

In  this  document,  a  new  list  is  being 
published  which  contains  the  names 
and  last  known  addresses  of  40  entities. 
This  reflects  the  addition  of  two  new 
entities  to  the  list. 

Customs  is  soliciting  information 
regarding  the  whereabouts  of  the 
following  40  foreign  entities  concjming 
alleged  violations  of  section  592.  Their 
name  and  last  known  address  are  listed 
below: 

Bahadur  International,  250  Naraw  Industrial 

Area,  New  Delhi,  India. 
Madan  Exports,  E-106  Krishna  Nagar,  New 

Delhi,  India. 

Gulnar  Fashion  Export,  14  Han  Nagar, 

Ashram,  New  Delhi,  India. 
Janardhan  Exports,  E-106  Krishna  Nagar. 

New  Delhi,  India. 
Morrin  International,  E-106  Krishna  Nagar, 

New  Delhi,  India, 
jai  Arjun  M^.,  Co.,  B  4/40  Paschim  Vihar, 

New  Delhi,  India. 
Eroz  Fashions,  535  Tuglakabad  Extension, 

New  Delhi,  India. 
China  Artex  Corp.  Beijing  Arts,  132-16 

Changan  Avenue.  Beijing,  China. 
Shenzhen  Long  Gang  )i  Chuen,  Shenzhen, 

Long  Gang  Zhen,  China. 
Traffic,  Dl/180  Lajpat  Nagar,  New  Delhi, 

India. 
Raj  Connections,  E-106  Krishna  Nagar,  Delhi, 

India. 
Bao  An  Wing  Shing  Garment  Factory,  Ado 

Shi  Qu,  Bao  An  Shen  Zhen,  China. 
Guidetex  Garment  Factory,  12  Qian  Jin  Dong 

lie,  Yao  Tai  Xian  Yuan  Li,  Canton,  China. 
Dechang  Garment  Factory,  Shantou  S.E.Z., 

Cheng  Hai,  Cheng  Shing,  China. 
Guangdong  Provincial  Improved,  60  Ren  Min 

Road.  Guangdong,  China. 
Kin  Cheong  Garment  Factory,  No.  13  Shantan 

Street.  Sikou  Country,  Taishan, 

Kwangtong.  China. 


Gold  Tube  Ltd.,  No.  55  Hung  To  Road.  Kwun 

Tong,  Kowloon,  Hong  Kong. 
Sam  Hing  Bags  Factory,  Ltd.,  «3S  Tai  Ping 

West  Road,  )iu  Jaing,  Ghangdong,  China. 
Luen  Kong  Handbag  Factory,  33  Nanyuan 

Road,  Shenzhen,  Guangdong,  China. 
Changping  High  Stage  Knitting,  Yuan  )ing 

Yuan,  Chau  Li  Qu  Chang,  Guangdong, 

China. 
Arsian  Company  Ltd,  XII  Khorcolo, 

Waanbaatar,  Mongolia. 
Kin  Fung  Knitting  Factory,  Block  A&B,  4th 

Fir  Por  Mee  Bldg.,  500  Casle  Peak  Rd., 

Kowloon,  Hong  Kong. 
Cahaya  Suria  Sdn  Bhd,  Lot  5,  )alan  3,  Kedah, 

Malaysia. 
Crown  Garments  Factory  Sdn  Bhd,  Lot  112, 

Jalan  Kencana,  Bagan  Ajam,  Malaysia. 
Glee  Dragon  Garment  M%.  Ltd..  328  Castle 

Peak  Rd.,  Room  G  10FI,  Tsuen  Kam  Centre, 

Kowloon,  Hong  Kong. 
Richman  Garment  Manufiactiuing  Co.,  Ltd., 

7th  Fl,  Singapore  Industrial  Bldg.,  338 

Kwun  Tong  Road,  Kowloon,  Hong  Kong. 
Herrel  Company,  64  Rowell  Road,  Suva,  Fiji. 
Belwear  Co.,  Ltd.,  Flat  C,  3rd  Floor,  Yuk  Yat 

Street,  Kowloon,  Hong  Kong. 
Hambridge  Ltd.,  9  Fl.,  Lladro  Building  72-80. 

Hoi  Yuen  Road,  Kwun  Tong,  Kowloon, 

Hong  Kong. 
Kingston  Garment  Ltd.,  Lot  42-44  Caracas 

Dr.,  Kingston,  Jamaica. 
Modemtex  international  Inc.,  3941,  Kowloon, 

Hong  Kong. 
Poltex  Sdn,  8  Jalan  Serdang,  Kedah. 

Malaysia. 
Sam  Hing  International  Enterprise,  5 

Guernsey  St.,  Guilford  NSW.  Australia. 
Societe  Prospere  De  Vetements  S.A.,  Lome, 

Togo. 
Confecciones  Kalinda  S.A.,  Zona  Franca.  Los 

Alcarrizos,  Santo  Domingo,  Dominican 

Republic. 
Royal  Mandarin  Knitworks  Co.,  Flat  C  21/F, 

So  Tau  Centre,  11-15  Sau  Road,  Kwai 

Chung,  N.T.,  Hong  Kong. 
Wong's  International,  Nairamdliyn  26, 

Ulaanbaatar  11,  Naaun,  Mongolia. 
Lin  Fashions  S.A..  Lot  111,  San  Pedro  de 

Macoris,  Dominican  Republic. 
Samsung  Corptoration,  CPO  Box  1144,  Seoul, 

Korea. 
United  Textile  and  Weaving,  P.O.  Box  40355, 

Sharjah,  United  Arab  Emirates. 

If  you  have  any  information  as  to  a 
correct  mailing  address  for  any  of  the 
above  40  firms,  please  send  that 
information  to  the  Assistant 
Commissioner,  Office  of  Field 
Operations,  U.S:  Customs  Service,  1301 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20229. 

Dated:  March  27, 1997. 
Audrey  Adams, 

Acting  Assistant  Commissioner,  Office  of 
Field  Operations. 
IFR  Doc.  97-8218  Filed  3-31-97;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359.  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393.  July  2, 1985).  I 
hereby  determine  that  the  ten  objects 
(See  list  ^),  to  be  exhibited  in  the  Korean 
galleries  of  the  Asian  Art  Museum  in 
San  Francisco,  imported  from  abroad  for 
the  temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Asian  Art  Museum 
of  San  Francisco  from  on  or  about  May 
2. 1997,  through  March  1, 1999,  is  in  the 
national  interest.  Pubhc  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  March  27, 1997. 
Lea  Jin, 

General  Counsel. 
(FR  Doc.  97-8220  Filed  3-31-97;  8:45  am] 
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Culturally  Significant  Objects  in^wrted 
for  Exhibition  Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2. 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Rodin  and 
Michelangelo"  (See  list  M.  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  The  Philadelphia 
Museum  of  Art  from  on  or  about  March 


<  A  copy  of  this  list  may  lie  obtained  t>y 
contacting  Ms.  Neila  Sheahan,  Assistant  General 
Counsel,  at  202/619-5030,  and  the  address  is  Room 
700.  U.S.  Informalion  Agency,  301  4th  Street,  SW., 
Washington,  DC  20547-0001. 

'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Neila  Sheahan,  Assistant  General 
Counsel,  at  202/61»-S030,  and  the  address  is  Room 
700.  U.S.  Information  Agency.  301  4lh  Street,  SW, 
Washington,  DC  20547-0001 


30, 1997,  through  June  22,  1997,  is  in 
the  national  interest.  Public  Notice  of 
these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  March  27,  1997. 
Les  Jin. 

General  Counsel. 
[FR  Doc.  97-8219  Filed  3-31-97;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Summary  of  Precedent  Opinions  of  the 
General  Counsel. 

AGBICY:  Department  of  Veterans  Affairs. 
action:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summary  of 
legal  interpretations  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  These 
interpretations  are  considered 
precedential  by  VA  and  will  be  followed 
by  VA  officials  and  employees  in  future 
claim  matters.  The  summary  is 
published  to  provide  the  public,  and.  in 
particular,  veterans'  benefit  claimants 
and  their  representatives,  with  notice  of 
VA's  interpretation  regarding  the  legal 
matter  at  issue. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
L.  Lehman,  Chief.  Law  Library. 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW.,  Washington,  DC 
20420.  (202)  273-6558, 

SUPPlfMBfTARY  INFORMATION:  VA 
regulations  at  38  CFR  2.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  that  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 


VAOPGCPREC  1-97 

Question  Presented 

Are  distributions  from  an  individual 
retirement  account  (IRA)  countable  as 
income  for  purposes  of  the  improved 
pension  program,  the  section  306 
pension  program,  the  old  law  pension 
program,  and  parents"  dependency  and 
indemnity  compensation  (DIC)? 

Held 

Distributions  from  an  individual 
retirement  account  are  fully  countable 
as  income  for  purposes  of  the  improved 
pension  program.  Ten  percent  of  such 
distributions  may  be  excluded  from 
income  for  purposes  of  benefits  under 
the  section  306  pension  program, 
benefits  under  the  old  law  pension 
program,  and  parents"  dependency  and 
indemnity  compensation  payable  under 
38  U.S.C.  1315. 

ESiective  Date:  January  8. 1997. 

VAOPGCPREC  2-97 

Questions  Presented 

a.  May  service  coimection  be 
established  for  a  disability  resulting 
from  a  veteran's  own  alcohol  or  drug 
abuse,  based  on  the  aggravation  of  such 
disability  by  a  service-connected 
disability?  b.  Does  a  Board  of  Veterans" 
Appeals  decision  based  on  an  erroneous 
interpretation  of  law  bind  the  Veterans 
Benefits  Administration? 

Held 

a.  Section  8052  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub. 
L.  No.  101-508.  section  8052. 104  Stat. 
1388, 1388-351,  prohibits,  effective  for 
claims  filed  after  October  31, 1990,  the 
payment  of  compensation  for  a 
disability  that  is  a  result  of  a  veteran's 
own  alcohol  or  drug  abuse.  The 
payment  of  compensation  is  prohibited 
whether  the  claim  is  based  on  direct 
service  connection  or,  under  38  CFR 
3.310(a),  on  secondary  service 
connection  of  a  disability  proximately 
due  to  or  a  result  of  a  service-connected 
condition.  Further,  compensation  is 
prohibited  regardless  of  whether 
compensation  is  claimed  on  the  basis 
that  a  service-connected  disease  or 
injury  caused  the  disability  or  on  the 
basis  that  a  service-connnected  disease 
or  injury  aggravated  the  disability. 

b.  A  Board  of  Veterans"  Appeals 
decision  based  on  an  erroneous 
interpretation  of  law  remains  final  and 
binding  on  all  VA  components, 
including  the  Veterans  Benefits 
Administration,  in  the  absence  of 
reconsideration  by  the  Board. 

Effective  Date:  January  16. 1997. 
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VAOPGCPREC  3-97 


Question  Presented 

Does  the  nature  of  damages  awarded 
in  a  judgment,  settlement,  or 
compromise  affect  the  amount  of 
,  benefits  to  be  oR^set  under  38  U.S.C. 
1318(d)? 

Held 

Section  1318(d)  of  title  38.  United 
States  Code,  requires  offset  against 
survivors'  benefits  payable  under 
section  1318  of  amounts  received  by  the 
beneficiary  pursuant  to  an  award, 
settlement,  or  compromise  based  on  a 
claim  for  damages  resulting  from  the 
death  of  a  veteran,  i.e.,  the  tyf)es  of 
damages  typically  recoverable  under 
state  wrongiful  death  statutes,  but  does 
not  require  offset  of  amounts  received 
pursuant  to  a  survival  action  as 
com{>ensation  for  injuries  suffered  by 
the  veteran  prior  to  his  or  her  death. 

Effective  Date:  January  16, 1997. 

VAOPGCPREC  4-97 
Questions  Presented 

a.  May  the  action  of  a  Department  of 
Veterans  Affairs  (VA)  regional  office 
withholding  a  portion  of  a  veteran's 
compensation  and  paying  it  to  the 
veteran's  former  spouse  pursuant  to  a 
state-court  support  order  be  considered 
an  apportionment  under  38  U.S.C. 
5307? 

b.  Does  the  Board  of  Veterans" 
Appeals  (Board)  have  jiirisdiction  to 
review  a  VA  regional  office  decision  to 
withhold  a  portion  of  a  veteran's 
compensation  benefits  pursuant  to  a 
state-court  support  order  and  5  C.F.R. 
581.103  and  581.402? 

Held 

a.  The  action  of  a  VA  regional  office 
withholding  a  portion  of  a  veteran's 
compensation  and  paying  it  to  the 
veteran's  former  spouse,  which  was 
based  on  a  state-court  support  order 
which  the  regional  office  misconstrued 
as  requiring  garnishment  of  the 
veteran's  benefits,  may  not  be  * 
considered  an  apportionment  action 
under  38  U.S.C.  5307. 

b.  The  Board  of  Veterans"  Appeals 
does  not  have  jurisdiction  to  review  VA 
regional  office  decisions  made  for 
purposes  of  responding  to  state-issued 
legal  process  for  garnishment  pursuant 
to  the  procedures  of  42  U.S.C.  659(a) 
and  implementing  regulations  and 
generally  lacks  authority  over 
challenges  to  continuing  garnishments, 
insofar  as  such  challenges  involve 
issues  as  to  the  validity  or  interpretation 
of  state-issued  legal  process.  In  the 
event  that  a  claim  relating  to  VA 
garnishment  does  not  challenge  the 


validity  or  interpretation  of  state-issued 
legal  process,  but  challenges  VA  action 
which  is  not  subject  to  resolution  in 
state  garnishment  proceedings,  the 
regional  office  of  jurisdiction  and  the 
Board  may  entertain  the  claim. 

Effective  Date:  January  22, 1997. 
VAOPGCPREC  5-97 
(^estion  Presented 

Whether  the  term  "service  trauma"  in 
38  C.F.R.  17.123(c),  the  regulation 
which  authorizes  VA  to  provide  dental 
care  to  correct  service-connected 
noncompensable  disabilities  resulting 
firom  service  trauma,  includes  tooth 
extraction  performed  during  the 
veteran's  military  service? 

Held 

For  the  purposes  of  determining 
whether  a  veteran  has  Class  Ila 
eligibility  for  dental  care  under  17 
C.F.R.  17.123(c),  the  term  "service 
trauma"  does  not  include  the  intended 
effects  of  treatment  provided  during  the 
veteran's  military  service. 

Effective  Date:  January  22. 1997. 

VAOPGCPREC  6-97 

Question  Presented 

Whether  VA's  continued  payment  of 
the  full  amount  of  benefits  to  a  veteran 
who  was  incarcerated  following 
conviction  for  a  felony,  while  awaiting 
official  information  of  his  imprisonment 
in  accordance  with  Veterans  Benefits 
Administration  Adjudication  Procedure 
Manual  M21-1,  constitutes  an 
erroneous  award  based  on 
administrative  error  or  error  in 
judgment  pursuant  to  38  U.S.C. 
5112(b}(10),  so  that  the  effective  date  of 
the  reduction  of  the  award  is  the  date  of 
last  payment  rather  than  the  61st  day  of 
incarceration  as  provided  by  38  U.S.C. 
5313(a). 

Held 

VA's  continued  payment  of  the  full 
amount  of  benefits  to  a  veteran  who  was 
incarcerated  following  conviction  for  a 
felony,  while  awaiting  official 
information  of  his  imprisonment  in 
accordance  with  Veterans  Benefits 
Administration  Adjudication  Procedure 
Manual  M21-1 ,  does  not  constitute  an 
erroneous  award  based  on 
administrative  error  or  error  in 
judgment  pursuant  to  38  U.S.C. 
5112(b)(10),  so  that  the  effective  date  of 
the  reduction  of  the  award  is  the  61st 
day  of  incarceration  as  provided  by  38 
U.S.C  5313(a). 

Effective  Date:  January  28, 1997. 


VAOPGCPREC  7-97 
Question  Presented 

Do  the  provisions  of  38  U.S.C.  1151 
authorizing  monetary  benefits  for 
disability  incurred  as  the  "resuh  of 
hospitalization"  apply  to  disabilities 
incurred  during  hospitalization  but 
which  are  unrelated  to  a  program  of 
medical  treatment? 

Held 

Com[>ensation  under  38  U.S.C.  1151 
for  injuries  suffered  "as  the  result 
of  *  *  *  hospitalization"  is  not  limited 
to  injuries  resulting  fivm  the  provision 
of  hospital  care  and  treatment,  but  may 
encompass  injuries  resulting  from  risks 
created  by  any  circumstances  or 
incidents  of  hospitalization.  In 
determining  whether  a  specific  injury  is 
a  result  of  hospitalization,  guidance  may 
be  drawn  in  appropriate  cases  from 
judicial  decisions  under  workers' 
compensation  laws  and  similar  laws 
requiring  a  finding  of  causation  without 
regard  to  fault.  An  injury  caused  by  a 
fall  may  be  considered  a  resuh  of 
hospitalizaion  where  the  conditions  or 
incidents  of  hospitalization  caused  or 
contributed  to  the  fall  or  the  severity  of 
the  injury.  A  fell  due  solely  to  the 
patient's  inadvertence,  want  of  care,  or 
preexisting  disability  generally  does  not 
result  fit)m  hospitalization.  An  injury 
incurred  due  to  recreational  activity 
may  be  considered  a  result  of 
hospitalization  where  VA  requires  or 
encourages  participation  in  the  activity, 
administers  or  controls  the  activity,  or 
facilitates  the  activity  in  furtherance  of 
treatment  objectives.  In  individual 
cases,  the  question  whether  an  injury 
resulted  from  hospitalization  is 
essentially  an  issue  of  feet  to  be 
determined  by  the  factfinder  upon 
consideration  of  all  pertinent 
circumstances. 

Effective  Date:  January  29, 1997. 
VAOPGCPREC  8-97 

Question  Presented 

May  compensation  be  paid,  pursuant 
to  38  CFR  3.310,  for  a  disability  which 
is  proximately  due  to  or  the  result  of  a 
disability  for  which  compensation  is 
payable  under  38  U.S.C.  1151? 

Held 

Di.sability  compensation  may  be  paid, 
pursuant  to  38  U.S.C.  1151  and  38  CFR 
3.310,  for  disability  which  is 
proximately  due  to  or  the  result  of  a 
disability  for  which  compensation  is 
payable  under  section  1151. 

Effective  Date:  February  11, 1997. 
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VAOPGCPREC  9-97 

Questions  Presented 

1.  Can  the  issuance  of  a  supplemental 
statement  of  the  case  in  response  to 
evidence  received  within  the  one-year 
period  following  the  mailing  date  of 
notification  of  the  determination  being 
appealed  extend  the  time  allowed  to 
perfect  an  appeal  beyond  the  expiration 
of  that  one-year  period? 

2.  If  a  supplemental  statement  of  the 
case  is  not  or  cannot  be  issued  before 
the  one-year  period  expires,  does  the 
appeal  expire  and  must  such  evidence 
be  considered  an  attempt  to  reopen  a 
finally  adjudicated  claim? 

Held 

1.  If  a  claimant  has  not  yet  perfected 
an  appeal  and  VA  issues  a  supplemental 
statement  of  the  case  in  response  to 
evidence  received  within  the  one-year 
period  following  the  mailing  date  of 
notification  of  the  determination  being 
appealed,  38  U.S.C.  7105(d)(3)  and  38 
CFR  20.302(c)  require  VA  to  afford  the 
claimant  at  least  60  days  from  the 
mailing  date  of  the  supplemental 
statement  of  the  case  to  respond  and 
perfect  an  appeal,  even  if  the  60-day 
period  would  extend  beyond  the 
expiration  of  the  one-year  period.  To  the 
extent  that  38  CFR  20.304  purports  to 
provide  otherwise,  it  is  invalid  and 
requires  amendment. 

2.  If  VA  receives  additional  material 
evidence  within  the  time  permitted  to 
perfect  an  appeal,  38  U.S.C.  7105(d)(3) 
requires  VA  to  issue  a  supplemental 
statement  of  the  case  even  if  the  one- 
year  period  following  the  mailing  date 
of  notification  of  the  determination 
being  appealed  will  expire  before  VA 
can  issue  the  supplemental  statement  of 
the  case.  Furthermore,  38  CFR  3.156(b) 
requires  that  such  evidence  be 
considered  in  connection  with  the 
pending  claim. 

Effective  Date:  February  11, 1997. 

VAOPGCPREC  10-97 

Question  Presented 

Does  a  $1,100  cash  distribution  fi-om 
an  Alaska  Native  Corporation  and  a 
$16,338  dividend  distribution  by  the 
corporation  to  a  settlement  trust  under 
the  Alaska  Native  Claims  Settlement 
Act,  both  of  which  were  made  in  1993, 
constitute  income  to  a  veteran  for 
improved-pension  purposes? 

Held 

Pursuant  to  VAOPGCPI^C  12-89  and 
VAOPGCPREC  4-93.  if  the  nontaxable 
portion  of  a  cash  distribution  received 
by  a  veteran  from  an  Alaska  Native 
Corporation  represents  a  distribution 
from  the  Alaska  Native  Fund,  that 


portion  of  the  distribution  and  an 
interest  in  a  settlement  trust  received  by 
the  veteran  from  the  Native  Corporation 
may  be  excluded  from  computation  of 
income  for  improved-pension  purposes 
under  38  U.S.C.  1503(a)(6)  as 
compensation  for  relinquishment  of  an 
interest  in  property.  If  the  taxable 
portion  of  the  cash  distribution  received 
by  the  veteran  was  derived  from 
revenues  earned  by  a  Native 
Corporation,  that  distribution 
constitutes  income  for  improved- 
pension  purposes.  Section  506  of  Pub. 
L.  No.  103-^46, 108  Stat.  4645.  4664 
(1994),  which  excludes  from  income 
computation  for  improved-pension 
purposes  cash  distributions  not 
exceeding  $2,000  per  annum  received 
by  an  individual  from  an  Alaska  Native 
Corporation,  does  not  apply  to 
computation  of  income  for  improved- 
pension  purposes  for  periods  prior  to 
November  2,  1994,  the  date  of  its 
enactment. 
Effective  Date:  February  21, 1997. 

By  Direction  of  the  Secretary. 
Mary  Lou  Keener, 
General  Counsel. 
[FR  Doc.  97-8137  Filed  3-31-97;  8:45  am] 

BtLUNGCOOE  8l2»-ei-P 


Enhanced-Use  Lease  of  Property  at  the 
Departn>ent  of  Veterans  Affairs  Medical 
Center  in  Atlanta,  Georgia 

agency:  IDepartment  of  Veterans  Affairs. 
ACTION:  Notice  of  Designation. 

SUMMARY:  The  Secretary  of  the 
Department  of  Veterans  Affairs  is 
designating  the  Department  of  Veterans 
Affairs  Medical  Center  in  Atlanta, 
Georgia,  for  an  Enhanced-Use  lease 
development.  The  Department  intends 
to  enter  into  a  long-term  lease  of  real 
property  at  the  Medical  Center  with  the 
Envelopment  authority  of  DeKalb 
County  for  the  purpose  of  collocating 
administrative  office  space  for  its 
Veteran  Benefits  Administration 
Regional  Office  onto  such  property  and 
for  other  "in-kind"  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  A.  McDaniel,  Office  of  Asset  and 
Enterprise  Development  (189),  Veterans 
Health  Administration,  IDepartment  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC,  20420,  (202)  565- 
4307. 

SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
Sec  8161  et  seq.,  specifically  provides 
that  the  Secretary  may  enter  into  an 
Enhanced-Use  lease,  if  the  Secretary 
determines  that  at  least  part  of  the  use 
of  the  property  under  the  lease  will  be 
to  provide  appropriate  space  for  an 


activity  contributing  to  the  mission  of 
the  Department;  the  lease  will  not  be 
inconsistent  with  and  will  not  adversely 
affect  the  mission  of  the  Department; 
and  the  lease  will  enhance  the  property. 
This  project  meets  these  requirements. 

Approved:  March  21, 1997. 
Jesse  Brown, 
Secretary. 

Notice  of  Designation  and  Intent  to 
Execute  an  Enhanced-Use  Lease  With 
the  Development  Authority  of  Dekalb 
County  (Georgia)  (Enhanced-Use  Lease 
Report)  for  the  Collocation  of  a  VBA 
Regional  Office  at  the  VA  Medical 
Center,  Atlanta,  Georgia 

Notice 

Pursuant  to  the  provisions  of  38 
U.S.C.  8161,  et  seq.,  "Enhanced  Use 
Leases  of  Real  Property,"  this  serves  as 
notice  that  the  Secretary  of  the 
Department  of  Veterans  Affairs  ("the 
Department")  intends  to  designate 
approximately  six  (6)  acres  ("the 
Parcel")  and  other  property  under  the 
jurisdiction  and  control  of  the 
department  on  the  campus  of  the 
Atlanta  VA  Medical  Center  for 
development  under  the  terms  of  an 
Enhanced-Use  lease.  The  Parcel  is 
located  in  the  northwest  comer  of 
Clairmont  Road  and  Southern  Lane, 
adjacent  to  the  VA  Medical  Center. 
Atlanta,  DeKalb  County,  Georgia. 

Further,  it  is  the  Department's  intent 
that  after  conclusion  of  successful 
negotiations  with  the  Development 
Authority  of  DeKalb  County 
("Authority"),  to  enter  into  an 
Enhanced-Use  lease  of  the  Parcel  with 
the  Authority.  Such  lease  will  include  a 
requirement  for  collocation  of  the 
DejMrtment's  Veterans  Benefits 
Administration  Regional  Office  in 
Atlanta  as  well  as  potentially  other  VA 
and  non-VA  uses  on  the  Parcel.  The 
Authority,  acting  pursuant  to  its 
statutory  responsibilities,  may  provide 
financing  for  the  development  and 
select  a  developer  with  the  approval  of 
the  Department.  The  developer  will 
construct  and  operate  the  development 
which  will  include  both  VA  and  non- 
VA  uses. 

This  Notice  and  Report  will  be 
supplemented  by  a  subsequent  Report  to 
be  made  not  less  than  30  days  prior  to 
the'closing  of  a  development  agreement 
between  the  Department,  the  Enhanced- 
Use  lessee  (the  Authority)  and  the 
developer.  The  Report  will  provide 
updated  information  with  respect  to  the 
matters  contained  herein. 

Background  and  Rationale 

Under  the  provisions  of  38  U.S.C. 
8161,  et  seq.,  the  Secretary  is  authorized 
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to  lease  Department-controlled  real 
property  to  private  or  other  public 
entities  over  a  term  not  to  exceed  35 
years,  so  that  the  property  will,  in  part, 
provide  space  for  an  activity 
contributing  to  the  mission  of  the 
Department.  As  consideration  for  the 
lease,  the  Secretary  is  authorized  to 
accept  facilities,  services,  money,  or 
other  "in-kind"  consideration. 

The  Department  intends  to  use  its 
Enhanced-Use  leasing  authority  as  a 
means  to  obtain  office  space  ("VARO 
Space")  for  its  Regional  Office  activities 
in  Atlanta,  Georgia,  as  well  as  for  other 
potential  Department  activities.  The 
Regional  Office  is  now  located  in  a 
privately-owned  office  building  leased 
by  the  General  Services  Administration. 
"Hie  currently  occupied  space  is  located 
approximately  7  miles  from  the  VAMC 
Atlanta  campus.  By  use  of  the 
Enhanced-Use  lease,  the  Department 
would  lease,  on  a  long-term  basis  (35 
years),  all  or  a  substantial  portion  of  the 
Parcel  to  the  Authority.  The  Authority, 
in  turn,  would  competitively  select  a 
developer  who  will  finance,  design, 
constrict,  manage  and  operate  a  mixed- 
use  office  complex  that  would  include 
the  VARO  Space  requirement  and  non- 
VA  uses.  While  such  uses  would  need 
to  be  further  defined,  it  is  intended  that 
both  VA  and  non-VA  uses  will  be 
developed  and  operated  pursuant  to 
local  construction  and  land  use 
development  requirements,  to  the  extent 
practicable.  Any  non-VA  uses  would 
also  be  required  to  be  compatible  with 
mission  and  operations  of  the  VARO 
and  the  adjoining  VA  Medical  Center. 
Depending  on  the  value  of  the  subject 
parcel  and  market  opportunity  for  the 
non-VA  uses,  the  developer  would 
provide  office  space  to  the  VARO  at 
favorable  terms,  as  well  as  other  "in- 
kind"  consideration. 

Description  of  Enhanced-Use  Lease 
ProvisicMis 

The  Department  proposes  to  lease  the 
site  through  an  "Enhanced-Use  lease"  to 
the  Authority  for  a  term  consisting  of  up 
to  thirty-five  (35)  years  under  such 
terms  and  conditions  as  authorized  in 
the  Department's  Enhanced-Use  leasing 
authority.  The  terms  of  the  arrangement 
will  generally  be  as  follows: 

Under  the  Enhanced-Use  leasing 
authority,  it  is  the  Department's  intent 
to  lease,  on  a  long-term  basis  (up  to  35 
years),  the  Parcel  to  the  Authority,  an 
instrumentality  of  DeKalb  County. 
Participation  by  the  Authority  will 
permit  the  project  to  obtain  lower  cost 
financing  than  if  financed  through 
commercial  sources.  Under  this 
arrangement,  the  Authority  will  lease 
the  Parcel  from  the  Department  for  the 


purpose  of  selecting  a  developer  and 
thereafter  assigning  its  interest  to  such 
developer.  The  Authority  may  provide 
financing  to  the  developer  who  would 
construct  both  VA  and  non-VA  uses. 
Any  provided  financing  would  be 
through  "revenue  bonds"  issued  by  the 
Authority.  The  Department  shall  retain 
approval  of  the  selection  of  the 
developer  and  of  the  development  plan. 
Should  the  Authority  be  subsequently 
unable  or  chooses  not  to  participate,  the 
Department  intends  to  select  a 
developer/lessee  through  a  solicitation 
process. 

The  selected  developer  will  be 
responsible  for  the  development  of  the 
Parcel  in  accordance  with  the 
parameters  in  the  Enhanced-Use  lease 
and  an  approved  development  plan.  In 
addition,  the  developer  will  be 
responsible  for  the  financing,  design, 
construction,  operation  and 
maintenance  of  the  VARO  Space.  The 
VARO  Space  would  then  be  provided 
for  use  by  the  Regional  Office  on  a 
"lease-back"  arrangement  for  a  certain 
duration  on  such  terms  and  conditions 
as  agreed  upon  by  the  parties.  Such 
terms  will  include  provision  of  VARO 
Space  including  costs  such  as  parking 
and  the  VARO  Space  tenant  build-out 
will  be  reflected  in  the  rent  proposed  by 
the  developer. 

In  return  for  the  development  rights 
permitted  under  the  Enhanced-Use  lease 
and  the  lease-back  of  VARO  Space,  the 
developer  will  provide  fair 
consideration  to  the  Department.  Such 
consideration  may  be  in  the  form  of 
cash,  or  in  the  form  of  in-kind 
consideration,  such  as  a  favorable  lease- 
back rent,  discounted  operation  and 
maintenance  costs,  or  the  provision  of 
goods,  services  or  benefits  to  the 
Department,  including  construction, 
repair,  maintenance,  remodeling,  or 
other  physical  improvements  of 
Department  facilities,  or  the  provision  of 
office,  storage,  or  other  usable  space. 
The  amount  and  type  of  consideration 
to  be  provided  by  the  developer  will 
depend  on  the  value  of  the  land 
involved.  The  developer  would  be 
legally  and  financially  responsible  for 
the  operation,  maintenance,  and  repair 
of  any  properties  and  improvements 
placed  under  its  control  by  reason  of  the 
Enhanced-Use  lease. 

In  addition  to  the  VARO  Space,  the 
Enhanced-Use  lease  will  contain 
provisions  allowing  for  a  defined 
amount  of  non-VA  development.  Such 
development  shall  be  constructed  and 
operated  at  the  developer's  own  risk  and 
expense.  Such  additional  development 
shall,  to  the  extent  practicable  as 
determined  by  the  Department,  be 
required  to  comply  with  local  laws  and 


other  requirements  pertaining  to 
construction,  use  and  occupancy. 
Further,  any  non-VA  uses  would  also  be 
required  to  be  compatible  (and  not 
inconsistent)  with  the  mission  and 
operations  of  the  VARO  and  the 
adjoining  VA  Medical  Center.  At  the 
conclusion  of  the  Enhanced  Use  lease, 
all  of  the  improvements  on  the  site  will 
become  the  property  of  the  Department. 

Public  Hearing 

On  September  9, 1996,  a  public 
hearing  was  held  at  The  Pete  Wheeler 
Auditorium  on  the  campus  of  the 
Atlanta  VA  Medical  Center.  The  public 
hearing  began  at  7:00  p.m.  and 
concluded  at  approximately  9:00  p.m. 
Department  representatives  at  the 
meeting  included  Mr.  Gary  Hickman, 
Director,  VARO  Atlanta;  and  Dr.  Bailey 
Francis,  Acting  Director,  VAMC  Atlanta. 
The  Department  received  very  strong 
positive  response  from:  Mr.  Pete 
Wheeler,  Commissioner  Georgia  » 

Department  of  Veterans  Affairs;  Mr. 
John  Gwisdak,  State  Veterans  of  Foreign 
Wars;  Mr.  Robert  Morris,  Georgia 
Department  of  Veterans  Services,  and 
other  veterans  on  the  basis  that  such 
proposal  will  result  in  VARO  Space  that 
will  correct  existing  space  deficiencies, 
as  well  as  provide  better  access  and 
parking  for  disabled  veterans,  compared 
to  the  existing  VARO  leased  space  or  the 
new  Atlanta  Federal  Center  (AFC) 
controlled  by  the  U.S.  General  Services 
Administration  (GSA).  These  speakers 
noted  that  a  VBA  Regional  Office  move 
to  the  AFC  would  result  in  an  inefficient 
and  counterproductive  VARO  office 
layout,  a  corresponding  substantial 
increase  in  VARO's  payments  to  GSA, 
and  inadequate  parking  and  access  for 
disabled  veterans  who  would  be  visiting 
the  VARO. 

Benefits  cited  by  these  speakers  with 
respect  to  the  proposed  collocation  were 
the  potential  for  improving  timeliness  in 
VARO  claim-processing,  and  the 
potential  for  financial  savings  as  a  result 
of  the  "Enhanced-Use"  of  the  Parcel, 
and  the  prospect  for  obtaining  VARO 
Space  at  lower  costs  than  by  other 
methods  thus,  alleviating  budget 
problems.  Mr.  David  Chesnut,  General 
Counsel  to  the  Authority,  expressed 
support  for  the  project.  Mr.  Chesnut 
noted  that  such  proposed  collocation 
would  result  in  increased  employment 
within  DeKalb  County,  will  further  the 
Authority's  objectives  for  sustained, 
planned  growth  of  genomic 
opportunities  within  the  County,  as  well 
as  promote  the  general  welfare  of  the 
local  community  and  the  State.  Mr. 
Chesnut  expressed  the  Authority's 
position  that  it  was  prepared  to 
participate  as  an  Enhanced-Use  lessee. 


Also  speaking  at  the  public  hearing 
were  members  frofn  adjacent  and  nearby 
neighborhood  organizations.  While 
some  acknowledged  the  potential 
benefits  of  collocating  VARO  services  to 
veterans,  other  speakers  expressed 
concerns  as  to  the  potential  size  and 
intensity  of  the  Enhanced-Use 
development  and  any  corresponding 
adverse  impacts  on  traffic,  lighting, 
storm  water  run-off,  as  well  as  on  other 
environmental  and  community  issues  or 
resources.  The  VARO  Director  provided 
assurances  that  the  Department  will 
undertake  appropriate  environmental 
reviews  of  any  proposed  development 
and  that  such  development  will,  to  the 
extent  practicable,  comply  with  local 
requirements  pertaining  to  land  use, 
construction  and  occupancy.  In 
addition,  the  Director,  VARO  Atlanta, 
expressed  a  willingness  to  work  with 
the  organizations  so  that  the  local, 
community  can  have  input  into  the 
overall  planning  of  the  development. 

Summary  of  Cost-Benefit  and  Other 
Economic  Factors  in  Support  of  the 
Enhanced-Use  Lease 

In  analyzing  the  cost-benefit  and 
economic  aspects  of  obtaining  the 
VARO  Space  by  means  of  an  Enhanced- 
Use  lease,  the  Department  examined  the 
life-cycle  costs  to  the  Government  of 
this  approach  in  comparison  with 
leasing  the  subject  space. 

The  analysis  revealed  that  an 
Enhanced-Use  lease  with  the  Authority 


Federal  Register  /  Vol.  62,  No.  62  /  Tuesday,  April  1,  1997  /  Notices 


15569 


appears  to  be  the  most  cost-beneficial 
option.  Input  into  this  analysis  for  lease 
costs  was  derived  using  similar  criteria 
from  various  sources.  For  instance, 
assessment  of  market  opportunities  was 
derived  from  an  appraisal  of  the  subject 
Parcel  conducted  by  an  independent 
appraiser;  and  private  sector  lease  and 
construction  costs  were  based  on 
industry  surveys. 

Information  received  from  the 
commercial  sector  supporting  this 
analysis  include:  (1)  the  current 
upswing  in  the  commercial  leasing 
market  in  Atlanta  makes  commercial 
leasing  with  no  residual  value  to  VA 
economically  unattractive;  (2)  demand 
and  development  costs  for 
administrative  office  space  and  for  other 
uses  in  the  sub-market  in  which  the 
Parcel  is  located;  (3)  non-VA  use  in  the 
development  will  result  in  a  broader 
allocation  of  development  costs  among 
its  user/tenants,  thus  resulting  in  lower 
costs  to  the  Department;  and  (4)  access 
to  lower  cost  financing  through  the 
Authority  than  what  would  be  typically 
available  through  commercial  sources 
will  result  in  lower  development 
expenses  and  corresponding  charges 
passed  to  the  users/tenants  including 
the  Department. 

Description  of  How  The  Proposed  Lease 
Will— 

(1)  Contribute  cost-effectively  to  be 
consistent  with  and  not  adversely  affect 
the  mission  of  the  Department. 


The  Department  anticipates  that, 
using  an  Enhanced  Use  lease,  it  would 
obtain  its  VARO  Space  at  a  lower  cost 
and  in  a  shorter  time  period  than  could 
be  realized  through  "traditional"  VA 
construction  or  commercial  leasing. 

The  Enhanced-Use  lease  will  be 
consistent  with  and  not  adversely  affect 
the  mission  of  the  Department  by 
providing  both  benefits  and  medical 
services  on  a  single  campus  resulting  in 
increased  convenience  to  veterans 
receiving  services  from  a  Regional 
Office,  as  well  as  the  VA  MeKlical 
Center. 

(2)  Affect  services  to  veterans. 

The  Enhanced-Use  lease  provides  that 
the  developer  must  design,  construct, 
operate  and  maintain  space  for 
exclusive  use  by  VBA  on  the  Parcel, 
thus  providing  significantly  enhanosd 
service  to  veterans  through  the 
convenience  of  collocation  with  the  VA 
Medical  Center.  In  addition, 
development  of  the  Parcel  for  VBA 
Space  will  provide  for  adequate  parking 
and  access  for  disabled  veterans  who 
would  be  visiting  the  VARO.  Finally, 
any  financial  benefits  gained  as  a  result 
of  lower  lease-back  rates  for  VBA  Space 
and/or  income  stream  from  private  non- 
VA  development  has  the  potential  to 
fund  services  to  veterans  not  currently 
provided  and/or  expanding  services 
currently  in  existence. 

(PR  Doc  97-8136  Filed  3-31-97;  8:45  ara| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Avietion  Adininistratk>n 

14  CFR  Parts  21, 25. 91. 119, 121. 125, 
and  135 

[Docket  Na  28154;  Amendment  Noe.  21- 
74,  2S-0O.  91-253, 119-3, 121-262. 125-28. 
136-66.  and  SFAR  No.  80] 

fWI2120-AQ26 

Operating  Requiraments:  Domestic, 
Flag,  Supplemental,  Commuter,  and 
On-Oemand  Operations:  Editorial  and 
Other  Changes 

Correction 

In  rule  document  97-6797,  beginning 
on  page  13248  in  the  issue  of 
Wednesday,  March  19, 1997,  make  the 
following  corrections: 

1.  On  page  13248.  in  the  third 
column,  imder  Publk  Comment,  in  the 
second  paragraph,  in  the  seventh  line, 
"system"  should  read  "systems". 

2.  On  page  13249.  in  the  third 
column,  in  the  fifth  paragraph,  in  the 
third  line,  "0135.39"  should  read 

"§  135.39". 

3.  On  page  13249,  in  the  third 
column,  in  the  11th  line  from  the 
bottom,  "VFF"  should  read  "VFR". 

4.  On  page  13250,  in  the  first  column, 
in  the  first  hill  paragraph,  in  the  13th 
line,  "the"  should  read  "has". 

5.  On  page  13250,  in  the  first  column, 
in  the  first  hill  paragraph,  in  the  14th 
line,  "proposal"  should  read 
"proposals". 

6.  On  page  13250,  in  the  first  column, 
in  the  first  hill  paragraph,  in  the  15th 
line,  "proposal"  should  read 
"proposed". 

7.  On  page  13250,  in  the  first  column, 
in  paragraph  number  7.,  in  the  second 
line,  "anew"  should  read  "a  new". 

8.  On  page  13250,  in  the  first  column,, 
in  paragraph  number  7.,  in  the  seventh 
line,  "0121.395"  should  read 
"§121.395". 


9.  On  page  13250,  in  the  first  column, 
in  the  fourth  full  paragraph,  in  the  sixth 
line,  "holder"  should  read  "holders,". 

10.  On  page  13250,  in  the  second 
column,  in  the  first  full  paragraph,  in 
the  15th  line,  "of  should  read  "or". 

11.  On  page  13250,  in  the  second 
column,  in  paragraph  (2),  in  the  second 
line,  "holder"  should  read  "holders". 

12.  On  page  13250,  in  the  second 
colimm,  in  paragraph  (2),  in  the  seventh 
line  "operated"  is  added  immediately 
following  "operations". 

13.  On  page  13250,  in  the  second 
column,  in  paragraph  (2),  in  the  14th 
line,  "certificate"  should  read 
"certificated". 

14.  On  page  13250,  in  the  second 
column,  in  the  third  full  paragraph,  in 
the  second  line  "holder"  should  read 
"holders". 

15.  On  page  13250,  in  the  second 
column,  in  the  third  full  paragraph,  in 
the  tenth  line,  "propose"  should  read 
"proposed". 

16.  On  page  13250,  in  the  second 
column,  in  the  third  full  paragraph,  in 
the  16th  line,  "re"  should  read  "are". 

17.  On  page  13250,  in  the  third 
column,  in  the  fourth  line  from  the 
bottom,  "Federal"  should  read 
"Federation". 

18.  On  page  13251,  in  the  first 
colimm,  in  die  first  fiiU  paragraph,  in 
the  third  line,  "or"  should  read  "on". 

19.  On  page  13251,  in  the  first 
column,  in  the  third  full  paragraph,  in 
the  first  line,  "believes"  should  read 
"believe". 

20.  On  page  13251,  in  the  first 
column,  in  the  eighth  line  from  the 
bottom,  "disagree"  should  read 
"disagrees". 

21.  On  page  13251,  in  the  first 
coliman,  in  the  third  line  from  the 
bottom,  "system"  should  read 
"systems". 

22.  On  page  13251,  in  the  second 
column,  in  the  14th  line  from  the 
bottom,  ",  not  for  the  contracting  out  of 
dispatching  services.  The  2  companies" 
is  added  immediately  following 
"companies". 

23.  On  page  13251,  in  the  second 
column,  in  the  12th  line  from  the 
bottom,  "to"  is  added  immediately 
following  "show". 

24.  On  page  13251,  in  the  third 
column,  in  paragraph  8.,  in  the  fifth 
line,  "tow"  should  read  "two". 

25.  On  page  13252,  in  the  first 
column,  in  the  11th  line,  "headrooms" 
should  read  "headroom". 


26.  On  page  13252,  in  the  first 
column,  in  the  14th  line,  "on  the 
ceiling,  but  have  been  allowed  to  use 
two-dimensional  signs"  is  added 
immediately  following  "signs". 

27.  On  page  13252,  in  the  first 
column,  in  the  first  full  paragraph,  in 
the  20th  line,  "no"  is  removed. 

S  119.5    [Corrected] 

28.  On  page  13253,  in  the  third 
column,  in  §  119.5(1),  in  the  third  line, 
"or"  should  read  "of. 

9119.35    [Corrected] 

29.  On  page  13254,  in  the  first 
column,  in  §  119.35(a),  in  the  fifth  line, 
"applicaiton"  should  read 
"application". 

f  119.36    [Corrected] 

30.  On  page  13254,  in  the  second 
column,  in  §  119.36(c)(1),  in  the  fifth 
line,  "series"  should  read  "services". 

31.  On  page  13254,  in  the  second 
column,  in  §  119.36(d)(2),  in  the  second 
line,  "operators"  should  read 
"operations". 

Part  121— (Corrected] 

32.  On  page  13255,  in  the  third 
column,  the  heading  under  amendatory 
instruction  18  should  read  as  follows: 

SFAR  80- Alternative  Communications 
and  Dispatching  Procedures 

33.  On  page  13255,  in  the  third 
column,  in  SFAR  80,  in  paragraph  2.  b., 
in  the  fifth  line  "communication" 
should  read  "communications". 

f  121.139    [Corrected] 

34.  On  page  13256,  in  the  second 
column,  in  §  121.139(a),  in  the  eighth 
column,  "of  should  read  "or". 

f  131.333    [Corrected] 

35.  On  page  13256,  in  the  third 
column,  in  §  131.333(c)(2)(ii),  in  the 
tenth  line,  "immediate"  is  added 
immediately  following  "prevent". 

Part  135— {Corrected] 

36.  On  page  13257,  in  the  second 
column,  in  amendatory  instruction  32, 
in  the  third  column,  "(e)(l))ii)"  should 
read  "(e)(l)(ii)". 

37.  On  page  13257.  in  the  second 
column,  in  amendatory  instruction  32, 
in  the  seventh  column,  "(d)(l))iv)" 
should  read  "(d)(l)(iv)". 

aMXMQCOOC  ISOMI^ 


Tuesday 
April  1,  1997 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  300 

National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites;  Final  Rule  and 
Proposed  Rule 


L     J 


15572  Federal  Register  /  Vol.  62,  No.  62  /  Tuesday,  April  1,  1997  /  Rules  and  Regulations 


EHVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 

[Fra.-S80S-2] 

National  Priorities  List  for  Uncontrolled 
Hazardous  Wasta  Sites 

AGSICY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended, 
requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  Ust. 

This  rule  adds  5  new  sites  to  the  NPL, 
3  to  the  General  Superfund  section  and 
2  to  the  Federal  Facilities  section.  The 
NPL  is  intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate. 

EFFECTIVE  DATE:  The  effective  date  for 
this  amendment  to  the  NCP  shall  be 
May  1,  1997. 

AOOAE88ES:  For  addresses  for  the 
Headquarters  and  Regional  dockets,  as 
well  as  further  details  on  what  these 
dockets  contain,  see  "Information 
Available  to  the  Public"  in  Section  I  of 
the  SUPPLEMENTARY  INFORMATION  portion 
of  this  preamble. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Terry  Keidan,  State  and  Site 
Identification  Center,  Office  of 
Emergency  and  Remedial  Response 
(mail  code  5204G).  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20460,  or  the 
Superfimd  Hotline,  phone  (800)  424- 
9346  or  (703)  412-9810  in  the 
Washington,  DC,  metropolitan  area. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

n.  Contents  of  This  Final  Rule 

m.  Executive  Order  12866 

IV.  Unfunded  Mandates 

V.  Effects  on  Small  Businesses 

VI.  Possible  Changes  to  the  Effective  Date  of 

the  Rule 


L  Introduction 

Background 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601-9675  "CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  hazardous  waste  sites. 
CERCLA  was  amended  on  October  17, 
1986,  by  the  Superfund  Amendments 
and  Reauthorization  Act  ("SARA"), 
Public  Law  No.  99-499, 100  Stat.  1613 
et  seq.  To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP").  40  CFR  Part 
300,  on  July  16. 1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237. 
August  20,  1981).  The  NCP  sets  forth  the 
guidelines  and  procedures  needed  to 
respond  under  CERCLA  to  releases  and 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants. 
EPA  has  revised  the  NCP  on  several 
occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8, 1990  (55  FR  8666). 

Section  105(a)(8)(A)  of  CERCLA 
requires  that  the  NCP  include  "criteria 
for  determining  priorities  among 
releases  or  threatened  releases 
throughout  the  United  States  for  the 
purpose  of  taking  remedial  action  and, 
to  the  extent  practicable  taking  into 
accoimt  the  potential  urgency  of  such 
action,  for  the  purpose  of  taking  removal 
action."  "Removal"  actions  are  defined 
broadly  and  include  a  wide  range  of 
actions  taken  to  study,  clean  up,  prevent 
or  otherwise  address  releases  and 
threatened  releases.  42  U.S.C.  9601(23). 
"Remedial  actionlsj"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions  •   "   *."  42  U.S.C. 
9601(24). 

Pursuant  to  section  105(a)(8)(B)  of 
CERCLA,  as  amended  by  SARA.  EPA 
has  promulgated  a  list  of  national 
priorities  among  the  known  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  the  United  States.  That  list, 
which  is  Appendix  B  of  40  CFR  Part 
300,  is  the  National  Priorities  List 
("NPL"). 

CERCLA  section  105(a)(8)(B)  defines 
the  NPL  as  a  list  of  "releases"  and  as  a 
list  of  the  highest  priority  "facilities." 
CERCLA  section  105(a)(8)(B)  also 
requires  that  the  NPL  be  revised  at  least 
annually.  A  site  may  undergo  remedial 
action  financed  by  the  Trust  Fund 
established  under  CERCLA  (commonly 
referred  to  as  the  "Superfund")  only 
after  it  is  placed  on  the  NPL,  as 
provided  in  the  NCP  at  40  CFR 


300.425(b)(1).  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  remedy  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

The  purpose  of  the  NPL  is  merely  to 
identify  releases  that  are  priorities  for 
further  evaluation.  Although  a  CERCLA 
"facility"  is  broadly  defined  to  include 
any  area  where  a  hazardous  substance 
release  has  "come  to  be  located" 
(CERCLA  section  101(9)),  the  listing 
process  itself  is  not  intended  to  deflne 
or  reflect  the  boundaries  of  such 
facilities  or  releases. 

Further,  the  NPL  is  only  of  limited 
significance,  as  it  does  not  assign 
liability  to  any  party  or  to  the  owner  of 
any  specific  property.  See  Report  of  the 
Senate  Committee  on  Environment  and 
Public  Works,  Senate  Rep.  No.  96-848. 
96th  Cong..  2d  Sess.  60  (1980),  48  FR 
40659  (September  8.  1983).  If  a  party 
does  not  believe  it  is  liable  for  releases 
on  discrete  parcels  of  property, 
supporting  information  can  be 
submitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

Three  mechanisms  for  placing  sites  on 
the  NPL  for  possible  remedial  action  are 
included  in  the  NCP  at  40  CFR 
300.425(c).  Under  40  CFR  300.425(c)(1), 
a  site  may  be  included  on  the  NPL  if  it 
scores  sufficiently  high  on  the  Hazard 
Ranking  System  ("HRS").  which  EPA 
promulgated  as  Appendix  A  of  40  CFR 
Part  300.  On  December  14, 1990  (55  FR 
51532),  EPA  promulgated  revisions  to 
the  HRS  partly  in  response  to  CERCLA 
section  105(c),  added  by  SARA.  The 
revised  HRS  evaluates  four  pathways: 
ground  water,  surface  water,  soil 
exposure,  and  air.  The  HRS  serves  as  a 
screening  device  to  evaluate  the  relative 
potential  of  imcontrolled  hazardous 
substances  to  pose  a  threat  to  human 
health  or  the  environment.  As  a  matter 
of  Agency  policy,  those  sites  that  score 
28.50  or  greater  on  the  HRS  are  eligible 
for  the  NPL. 

Under  a  second  mechanism  for 
adding  sites  to  the  NPL,  each  State  may 
designate  a  single  site  as  its  top  priority, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2)  and  105(a)(8)(B) 
requires  that,  to  the  extent  practicable, 
the  NPL  include  within  the  100  highest 
priorities,  one  facility  designated  by 
each  State  representing  the  greatest 
danger  to  public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State. 

The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
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listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  of  the  U.S.  Public 
Health  Service  has  issued  a  health  advisory 
that  recommends  dissociation  of  individuals 
from  the  release. 

•  EPA  determines  that  the  release  poses  a 
significant  threat  to  public  health. 

•  EPA  anticipates  that  it  will  be  more  cost- 
effective  to  use  its  remedial  authority  than  to 
use  its  removal  authority  to  respond  to  the 
release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8. 1983  (4^FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  December 
23, 1996  (61  FR  67656). 

The  NPL  includes  two  sections,  one  of 
sites  that  are  evaluated  and  cleaned  up 
by  EPA  (the  "General  Sui>erfund 
Section"),  and  one  of  sites  being 
addressed  generally  by  other  Federal 
agencies  (the  "Federal  Facilities 
Section").  Under  Executive  Order  12580 
(52  FR  2923,  January  29, 1987)  and 
CERCLA  section  120,  each  Federal 
agency  is  responsible  for  carrying  out 
most  response  actions  at  facilities  imder 
its  own  jurisdiction,  custody,  or  control, 
although  EPA  is  responsible  for 
preparing  an  HRS  score  and 
determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  these  sites,  and  its 
role  at  such  sites  is  accordingly  less 
extensive  than  at  other  sites.  The 
Federal  Facilities  Section  includes 
facilities  at  which  EPA  is  not  the  lead 
agency. 

Site  Boundaries 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  piupose  of  the  NPL  (as  the  mere 
identification  of  releases)  for  it  to  do  so. 

CERCLA  section  105(a)(8)(B) 
mandates  listing  of  national  priorities 
among  the  known  "releases  or 
threatened  releases."  Thus,  the  purpose 
of  the  NPL  is  merely  to  identify  releases 
that  are  priorities  for  further  evaluation. 
Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boiuidaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  upon  which  the 
NPL  placement  was  based  will,  to  some 
extent,  describe  which  release  is  at 
issue.  That  is,  the  NPL  site  would 
include  all  releases  evaluated  as  part  of 
that  HRS  analysis. 

When  a  site  is  listed,  it  is  necessary 
to  define  the  release  (or  releases) 
encompassed  by  the  listing.  The 


approach  generally  used  is  to  delineate 
a  geographical  area  (usually  the  area 
within  the  installation  or  plant 
boundaries)  and  identify  the  site  by 
reference  to  that  area.  As  a  legal  matter, 
the  site  is  not  coextensive  with  that 
area,  and  the  boimdaries  of  the 
installation  or  plant  are  not  the 
"boimdaries"  of  the  site.  Rather,  the  site 
consists  of  all  contaminated  areas 
within  the  area  used  to  identify  the  site, 
and  any  other  location  to  which 
contamination  from  that  area  has  come 
to  bo  located  or  from  which  that 
contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  imderstood  is 
not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  properfy  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  "Jones  Co.  plant  site"  does 
not  imply  that  the  Jones  Company  is 
responsible  for  the  contamination 
located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  threat 
presented  by  a  release"  will  be 
determined  by  a  Remedial  Investigation/ 
Feasibility  Study  (RI/FS)  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.430(d)). 
During  the  RI/FS  process,  the  release 
may  be  found  to  be  larger  or  smaller 
than  was  originally  thought,  as  more  is 
learned  about  the  source(s)  and  the 
migration  of  the  contamination. 
However,  this  inquiry  focuses  on  an 
evaluation  of  the  threat  posed;  the 
boimdaries  of  the  release  need  not  be 
exactly  defined.  Moreover,  it  generally 
is  impossible  to  discover  the  full  extent 
of  where  the  contamination  "has  come 
to  be  located"  before  all  necessary 
studies  and  remedial  woili  are 
completed  at  a  site.  Indeed,  the 
boundaries  of  the  contamination  can  be 
expected  to  change  over  time.  Thus,  in 
most  cases,  it  may  be  impossible  to 


describe  the  boundaries  of  a  release 
with  absolute  certainty. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

Deletions/Cleanups 

EPA  may  delete  sites  &t>m  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explaiited  in  the  NCP  at  40  CFR 
300.425(e).  To  date,  the  Agency  has 
deleted  141  sites  from  the  NPL. 

On  November  1, 1995,  EPA 
annoimced  a  new  policy  to  delete 
portions  of  NPL  sites  where  cleanup  is 
complete  (60  FR  55465).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  be  available  for 
productive  use.  As  of  April  1997,  EPA 
has  partially  deleted  4  sites  from  the 
NPL. 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142,  March  2, 1993). 
Sites  qualify  for  the  CCL  when: 

(1)  any  necessary  physical 
construction  is  complete,  whether  or  not 
final  cleanup  levels  or  other 
requirements  have  been  achieved; 

(2)  EPA  has  determined  that  the 
response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or 

(3)  the  site  qualifies  for  deletion  from 
the  NPL.  Inclusion  of  a  site  on  the  CCL 
has  no  legal  significance. 

In  addition  to  the  132  sites  that  have 
been  deleted  from  the  NPL  because  they 
have  been  cleaned  up  (7  sites  have  been 
deleted  based  on  deferral  to  other 
authorities  and  are  not  considered 
cleaned  up),  an  additional  291  sites  are 
also  in  the  NPL  CCL.  Thus,  as  of  April 
1997,  the  CCL  consists  of  423  sites. 

Action  in  This  Document 

This  final  rule  adds  5  sites  to  the  NPL, 
3  to  the  General  Sup>erfund  section  and 
2  to  the  Federal  Facilities  section.  All  of 
these  sites  are  added  to  the  NPL  based 
on  an  HRS  score  of  28.5  or  greater.  This 
action  results  in  an  NPL  of  1,206  sites. 
1,055  in  the  General  Sujierfund  section 
and  151  in  the  Federal  Facilities  section. 
With  the  action  of  a  proposed  rule 
published  elsewhere  in  today's  Federal 
Register,  a  total  of  49  sites  are  proposed 
and  are  awaiting  final  agency  action,  43 
in  the  General  Superfund  Section  and  6 
in  the  Federal  Facilities  Section.  Final 
and  proposed  sites  now  total  1,255. 
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Information  Available  to  the  Public 

The  Headquarters  and  Regional  public 
dockets  for  the  NPL  contain  documents 
relating  to  the  evaluation  and  scoring  of 
the  sites  in  this  Rnal  rule.  The  dockets 
are  available  for  viewing,  by 
appointment  only,  after  the  appearance 
of  this  notice.  The  hours  of  operation  for 
the  Headquarters  docket  are  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays. 
Please  contact  the  Regional  Dockeff  for 
hours. 

Addresses  and  phone  numbers  for  the 
Headquarters  and  Regional  dockets 
follow. 

Docket  Coordinator,  Headquarters,  U.S. 
EPA  CERCLA  Docket  OfRce,  Crystal 
Gateway  #1,  Ist  Floor,  1235  Jefferson 
Davis  tUghway,  Arlington,  VA,  703/ 
603-8917  (Please  note  this  is  a 
-  viewing  address  only.  Do  not  mail 
documents  to  this  address.) 

Jim  Kyed.  Region  1,  U.S.  EPA  Waste 
Management  Records  Center,  HRC- 
CAN-7.  J.F.  Kmnedy  Federal 
Building,  Boston.  MA  0220S-2211. 
617/573-9656 

Ben  Conetta.  Region  2.  U.S.  EPA.  290 
Broadway,  New  York,  NY  10007- 
1866, 212/637-4435 

Diane  McCreary.  Region  3,  U.S.  EPA 
Library.  3rd  Floor,  841  Chestnut 
Biiilding.  9th  &  Chestnut  Streets, 
Philadelphia,  PA  19107,  215/566- 
5250 

Kathy  Piselli,  Region  4.  U.S.  EPA.  100 
Alabama  Street,  SW.,  Atlanta,  GA 
30303,  404/562-8190 

Cathy  Freeman.  Region  5,  U.S.  EPA, 
Records  Center,  Waste  Management 
Division  7-J,  Metcalfe  Federal 
Building,  77  West  Jackson  Boulevard. 
Chicago,  IL  60604,  312/886-6214 

Bait  Canellas,  Region  6,  U.S.  EPA,  1445 
Ross  Avenue,  Mail  Code  6H-MA, 
Dallas,  TX  75202-2733,  214/655-6740 


Carole  Long,  Region  7,  U.S.  EPA,  726 

Minnesota  Avenue,  Kansas  City,  KS 

66101.913/551-7224 
Pat  Smith,  Region  8,  U.S.  EPA,  999  18th 

Street,  Suite  500,  Denver,  CO  80202- 

2466,  303/312-6082 
Carolyn  Douglas,  Region  9,  U.S.  EPA,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105. 415/744-2343 
David  Bennett.  Region  10.  U.S.  EPA. 

11th  Floor,  1200  6th  Avenue,  Mail 

Stop  HW-114.  Seattle,  WA  98101, 

206/553-2103 

The  Headquarters  docket  for  this  rule 
contains  HRS  score  sheets  for  the  final 
sites.  Documentation  Records  for  the 
sites  describing  the  information  used  to 
compute  the  scores,  pertinent 
information  regarding  statutory 
requirements  or  EPA  listing  policies  that 
affect  the  sites,  and  a  list  of  documents 
referenced  in  each  of  the  Documentation 
Records.  The  Headquarters  docket  also 
contains  comments  received,  and  the 
Agency's  responses  to  those  comments. 
The  Agency's  responses  are  contained 
in  the  ''Support  Docimient  for  the 
Revised  National  Priorities  List  Final 
Rule— April  1997." 

A  general  discussion  of  the  statutory 
requirements  affecting  NPL  listing,  the 
purpose  and  implementation  of  the 
NPL,  the  economic  impacts  of  NPL 
listing,  and  the  analysis  required  under 
the  Regulatory  Flexibility  Act  is 
included  as  part  of  the  Headquarters 
rulemaking  docket  in  the  "Additional 
Information"  document. 

The  Regional  docket  contains  all  the 
information  in  the  Headquarters  docket, 
plus  the  actual  reference  docimients 
containing  the  data  principally  relied 
upon  by  EPA  in  calculating  or 
evaluating  the  HRS  score  for  the  sites. 
These  reference  dociunents  are  available 
only  in  the  Regional  dockets. 

Interested  parties  may  view 
documents,  by  appointment  only,  in  the 
Headquarters  or  Regional  Dockets,  or 


copies  may  be  requested  from  the 
Headquarters  or  Regional  Dockets.  An 
informal  request,  rather  than  a  formal 
written  request  under  the  Freedom  of 
Information  Act,  should  be  the  ordinary 
procedure  for  obtaining  copies  of  any  of 
these  documents.  If  you  wish  to  obtain 
documents  from  EPA  Headquarters 
Docket,  the  address  and  phone  number 
are  as  follows: 

Docket  Coordinator.  Headquarters.  U.S. 
EPA  CERCLA  Docket  Office  (Mail 
Code  5201G),  401  M  Street,  SW., 
WaHiington,  DC  20460,  703/603- 
8917, 

SUPERFU- 
ND.DOCKETeEP  AMAIL.EPA.GOV 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  added  by 
the  Small  Business  Regulatory 
Enforcement  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

n.  Contents  of  This  Final  Rule 

This  document  promulgates  final 
rules  to  add  5  sites  to  the  NPL.  3  to  the 
General  Superfund  section  (Table  1)  and 
2  to  the  Federal  Facilities  section  (Table 
2).  The  following  table  presents  the  sites 
in  this  rule  arranged  alphabetically  by 
State  and  identifies  their  rank  by  group 
number.  Group  numbers  are  determined 
by  arranging  the  NPL  by  rank  and 
dividing  it  into  groups  of  50  sites.  For 
example,  a  site  in  Group  4  has  a  score 
that  falls  within  the  range  of  scores 
covered  by  the  fourth  group  of  50  sites 
on  the  NPL. 


Natkdnal  Priorities  List  Final  Rule— General  Superfund  Section 


stale 

Site  name 

City/County 

Group 

QA 

Brunswick  Wood  Preserving 

Ross  Metais  Inc 

Palermo     Wen     FieM     Ground 
Water  Contamination. 

BamswKk 

3 

TN  .„      

Rossviile _ - - - 

15 

WA      „.„ 

Tumwater „ 

" ~ - 

5/6 

AAANunrter  ct  Sites  Listed:  3. 


National  Priorities  List  Final  Rule— Federal  Section 

State 

Site  name 

City/County 

Group 

FL> 

Tyndal  Air  Force  Base  

Norfok    NavaJ    Base    (Sewefts 
Pomt  Naval  Complex). 

Panam^City 

S/R 

VA  . 

" 

Nortok „ 

5/6 

ANuiter  of  Silas  Listed:  2. 


Federal  Register  /  Vol.  62,  No.  62  /  Tuesday.  April  1.  1997  /  Rules  and  Regulations  15575 


Tennessee  Products  Site 

The  Tennessee  Products  site  located 
in  Chattanooga.  Tennessee  was  placed 
on  the  NPL  on  September  29, 1995  (60 
FR  50435).  On  November  12,  1996,  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  vacated  the  inclusion 
of  the  Coke  Plant  Site  within  the 
Tennessee  Products  NPL  listing. 

Horseshoe  Road  Site 

EPA  has  removed  the  Atlantic 
Resources  Corporation  (ARC)  area  from 
the  Horseshoe  Road  site.  The  Horseshoe 
Road  site  in  Sayreville,  New  Jersey  was 
placed  on  the  NPL  on  September  29, 
1995  (60  FR  50435).  EPA  believes  this 
change  more  accurately  reflects  the  site. 
EPA  has  addressed  all  comments 
received  regarding  the  ARC  area. 
Therefore,  additional  notice  and 
comment  procedures  are  unnecessary. 
Removal  of  the  ARC  area  does  not 
preclude  EPA  from  taking  future  action 
in  that  area  if  further  evaluation  reveals 
the  presence  of  contamination. 

Public  Comments 

EPA  reviewed  all  comments  received 
on  sites  included  in  this  notice.  Based 
on  comments  received  on  the  proposed 
sites,  as  well  as  investigation  by  EPA 
and  the  States  (generally  in  response  to 
comment),  EPA  recalculated  the  HRS 
scores  for  individual  sites  where 
appropriate.  EPA's  response  to  site- 
specific  public  comments  and 
explanations  of  any  score  changes  made 
as  a  result  of  such  comments  are 
addressed  in  the  "Support  Document  for 
the  Revised  National  Priorities  List 
Final  Rule— April  1997." 

ni.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866 
review. 

rV.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  When  a  written 
statement  is  needed  for  an  EPA  rule, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 


alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

Today's  rule  contains  no  Federal 
mandates  (within  the  meaning  of  Title 
n  of  the  UMRA)  for  State,  local,  or  tribal 
governments  or  the  private  sector.  Nor 
does  it  contain  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  "This 
is  because  today's  listing  decision  does 
not  impose  any  enforceable  duties  upon 
any  of  these  governmental  entities  or  the 
private  sector.  Inclusion  of  a  site  on  the 
NPL  does  not  itself  impose  any  costs.  It 
does  not  establish  that  EPA  necessarily 
will  undertake  remedial  action,  nor  does 
it  require  any  action  by  a  private  party 
or  determine  its  liability  for  site 
response  costs.  Costs  that  arise  out  of 
site  responses  result  from  site-by-site 
decisions  about  what  actions  to  take,  not 
directly  from  the  act  of  listing  itself. 
Therefore,  today's  rulemaking  is  not 
subject  to  the  requirements  of  sections 
202,  203  or  205  of  the  Unfunded 
Mandates  Act. 

V.  Effects  on  Small  Businesses 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Act  refers  to  small 
businesses,  small  government 
jurisdictions,  and  nonprofit 
organizations. 

While  this  rule  revises  the  NPL.  an 
NPL  revision  is  not  a  typical  regulatory 
change  since  it  does  not  automatically 
impose  costs.  As  stated  above,  adding 
sites  to  the  NPL  does  not  in  itself 


require  any  action  by  any  party,  nor 
does  it  determine  the  liability  of  any 
party  for  the  cost  of  cleanup  at  the  site. 
Further,  no  identifiable  groups  are 
affected  as  a  whole.  As  a  consequence, 
impacts  on  any  group  are  hard  to 
predict.  A  site's  inclusion  on  the  NPL 
could  increase  the  likelihood  of  adverse 
impacts  on  responsible  parties  (in  the 
form  of  cleanup  costs),  but  at  this  time 
EPA  cannot  identify  the  potentially 
affected  businesses  or  estimate  the 
number  of  small  businesses  that  might 
also  be  affected. 

The  Agency  does  expect  that  placing 
the  sites  in  this  rule  on  the  NPL  could 
significantly  affect  certain  industries,  or 
firms  within  industries,  that  have 
caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
determining  enforcement  actions, 
including  not  only  a  firm's  contribution 
to  the  problem,  but  also  its  ability  to 
pay.  The  impacts  (from  cost  recovery) 
on  small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  this  regulation  does  not 
require  a  regulatory  flexibility  analysis. 

VI.  Possible  Changes  to  the  Effective 
Date  of  the  Rule 

Provisions  of  the  Administrative 
Procedure  Act  (APA)  or  section  305  of 
CERCLA  may  alter  the  effective  date  of 
this  regulation. 

Under  the  APA,  5  U.S.C.  801(a), 
before  a  rule  can  take  effect  the  federal 
agency  promulgating  the  rule  must 
submit  a  report  to  each  House  of  the 
Congress  and  to  the  Comptroller 
General.  This  report  must  contain  a 
copy  of  the  rule,  a  concise  general 
statement  relating  to  the  rule  (including 
whether  it  is  a  major  rule),  a  copy  of  the 
cost-benefit  analysis  of  the  rule  (if  any), 
the  agency's  actions  relevant  to 
provisions  of  the  Regulatory  Flexibility 
Act  (affecting  small  businesses)  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
^describing  unfunded  federal 
requirements  imposed  on  state  and  local 
governments  and  the  private  sector), 
and  any  other  relevant  information  or 
requirements  under  any  other  Act  and 
any  relevant  Executive  Orders. 
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Section  5  U.S.C.  801(a)(3)  provides  for 
a  delay  in  the  effective  date  of  major 
rules  after  this  report  is  submitted. 
Section  5  U.S.C.  801(a)(4)  provides  that 
all  other  rules  shall  take  effect  after 
submission  to  Congress,  as  otherwise 
provided  by  law. 

EPA  has  submitted  a  repKJrt  under  the 
APA  for  this  rule.  The  rule  will  take 
effect,  as  provided  by  law,  within  30 
days  of  publication  of  this  dociunent, 
since  it  is  not  a  major  rule.  Section  5 
U.S.C.  804(2)  defines  a  major  rule  as  any 
rule  that  the  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (0MB)  finds  has  resulted  in  or 
is  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices  for 
consiuners,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  NFL  listing  is  not  a 


major  rule  because,  as  explained  above, 
the  hsting,  itself,  imposes  no  monetary 
costs  on  any  person.  It  establishes  no 
enforceable  duties,  does  not  establish 
that  EPA  necessarily  will  undertake 
remedial  action,  nor  does  it  require  any 
action  by  any  party  or  determine  its 
liability  for  site  response  costs.  Costs 
that  arise  out  of  site  responses  result 
from  site-by-site  decisions  about  what 
actions  to  take,  not  directly  from  the  act 
of  listing  itself. 

However,  under  5  U.S.C.  801(b)(1)  a 
rule  shall  not  take  effect,  or  continue  in 
effect,  if  Congress  enacts  (and  the 
President  signs)  a  joint  resolution  of 
disapproval,  described  under  section  5 
U.S.C.  802. 

Another  statutory  provision  that  may 
affect  this  rule  is  CERCLA  section  305, 
which  provides  for  a  legislative  veto  of 
regulations  promulgated  under 
CERCLA.  Although  INS  v.  Chadha,  462 
U.S.  919,103  S.  Ct.  2764  (1983)  cast  the 
validity  of  the  legislative  veto  into 
question,  EPA  has  transmitted  a  copy  of 
this  regulation  to  the  Secretary  of  the 
Senate  and  the  Clerk  of  the  House  of 
Representatives. 

If  action  by  Congress  under  either  the 
APA  or  CERCLA  section  305  calls  the 


effective  date  of  this  regulation  into 
question,  EPA  will  publish  a 
clarification  in  the  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  300 

Air  pollution  control.  Chemicals, 
Environmental  protection.  Hazardous 
materials,  Intergovernmental  relations. 
Natural  resources.  Oil  pollution, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control,  Water  supply. 

Dated:  March  25, 1997. 

Timothy  Fields,  Jr., 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  PR  54757.  3  CFR, 
1991  Comp..  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp..  p.  193. 

2.  Appendix  B  to  Part  300  is  revised 
to  read  as  set  forth  below: 


Appendix  B  to  Part  300 

Table  l.— General  Superfund  Section 


State 


AK  ... 
AL  ... 
AL  ... 
AL  ... 
AL  ... 
AL  ... 
AL  ... 
AL  ... 
AL  ... 
AL  _. 
AR  ... 
AR  ... 
AR... 
AR... 
AR_. 
AR  ... 
AR  ... 
AR  ... 
AR  _ 
AR  ... 
AR  .... 
AR  .... 
AZ  .... 
AZ  .... 
AZ  .... 
AZ  . ... 
AZ  .... 
AZ  .... 
AZ  .... 
CA.... 
CA  .... 
CA.... 
CA.... 
CA... 
CA..„ 


Site  name 


Arctic  Surplus  _.. 

Ciba-Geigy  Corp.  (Mcintosh  Plant) _ 

Interstate  Lead  Co.  (ILCO)  

Ohn  Corp.  (Mcintosh  Plant)  

PerdKJo  Ground  Water  Contamination 

Redwing  Garners,  Irx;.  (Saraland)  _ 

Stauffer  Chenfucal  Co  (CokJ  Creek  Plant) 
Stauffer  Chemical  Co  (LeMoyne  Plant)  ... 
T.H.  Agriculture  &  Nutrition  (Montgomery) 

Triana/Termessee  River 

Arkwood.  Inc  

Fnt  Industries  _ 

Gurtey  Pit  

Industrial  Waste  Control 

Jacksonvilte  Murncipa)  Larxffil , 

Mid-South  Wood  Products 

MidUuxJ  Products  , 

Morvoe  Auto  Equipment  (Paragoukj  Pit)  ... 

Popile,  Inc  „ 

Rogers  Road  Municipal  LandfiH  

South  8th  Street  Landfifl  „ 

Vertac,  Inc _ 

Apache  Powder  Co 

Hassayampa  LandM 

Indian  Bend  Wash  Area 

Utchfield  Airport  Area 

Motoroia.  Inc.  (52nd  Street  Plant) 

Nineteenth  Avenue  Larxlfill  

Tucson  International  Airport  Area  

Advanced  Micro  Devices,  Inc  

Advanced  Micro  Devices,  Inc.  (BWg.  915) 

Aeroiet  Gef>erai  Corp 

Applied  Matenats 

AtJas  Asbestos  Mine  

Beckman  Instruments  (PorterviUe  Plant)  ... 


City/County 


Fairt>anks. 
Mcintosh. 
Leeds. 
Mcintosh. 

PerdkJo  

Saraland. 
Bucks. 
Axis. 
Montgon)ery. 

Ljmestone/Morgan  , 

Omaha 

Walnut  Rklge. 

Edmondson 

Fort  Smith  

Jacksonville  

Mena 

Ola/Birta 

Paragoukj. 
El  Dorado. 

Jacksonville  

West  Memphis. 

Jacksonville. 

St.  David. 

Hassayampa. 

Scottsdale/Terripe/Phoenix. 

Goody  ear/Avondaie. 

Phoenix. 

Phoenix. 

Tucson. 

Sunnyvale  ..«. 

Sunnyvale  

Rancho  Cordova. 

Santa  Clara „. 

Fresrx)  County. 
Porterville _ 


Notes(a) 
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state 


Site  name 


City/County 


Notea(a) 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CO 
CO 
CO 
CO 
GO 
00 
00 
00 
00 
CO 
CO 


Brown  &  Bryant,  Inc  (Arvin  Plant) 

CTS  Printex,  Inc 

Celtor  Ctwnical  Works „ 

Coalinga  Asbestos  Mine „ 

Coast  Wood  Preserving 

Crazy  Horse  Sanitary  Larxlfin  

Dei  Norte  Pesticide  Storage  

Fairchild  Semiconductor  Corp.  (Mt  View) 

Fairchild  Semioonductor  Corp.  (S  San  Jose) 
Firestone  Tire  &  Rubber  Co.  (Salinas  PtanQ  . 

Fresno  Municipal  Sanitary  LarxJm „... 

Frontier  Fertiizer 

Hewlett-Packanl  (620-640  Page  Mill  Road)  . 

Industrial  Waste  Processing  

Intel  Corp.  (Mountain  View  Plant) 

Intel  Corp.  (Santa  Clara  III) 

Intel  Magnetics _ 

Intersil  IncVSiemens  Components 

Iron  Mountain  Mine  

J.H.  Baxter  &  Co 

Jasco  Chemical  Corp „ 

Koppers  Co.,  Inc.  (OroviHe  Plant) 

Lorentz  Barrel  &  Drum  Co  

MuM  Drakes  H*...**.....a..*M*.. ..■■•.».■••••. •••••■••••••< 

McColl  

MoCormick  &  Baxter  Creoeoting  Co 

Modesto  Grourx]  Water  Contamination 

Monolithk;  Memories  

Montrose  Cherrwcal  Corp  

Natior>al  Sernconductor  Corp 

Newmark  Ground  Water  Contamination 

Operating  Industries,  Inc.,  Landfill  

Pacific  Coast  Pipe  Lirws 

Purity  Oil  Sales,  Inc  

Ralph  Gray  Trucking  Co . 

Raytheon  Corp 

San  Fernando  Valley  (Area  1) 

San  Fernando  Valley  (Area  2) 

San  Fernando  Valley  (Area  3) „ 

San  Fernando  Valley  (Area  4) 

San  Gabriel  Valley  (Area  1) 

San  Gabriel  Valley  (Area  2) 

San  Gabriel  Valley  (Area  3) 

San  Gabriel  Valley  (Area  4) 

Selma  Treating  Co _ 

Sola  Optreal  USA,  Inc  

South  Bay  Ast)estos  Area 

Souttiem  Califomia  Edison  Co.  (Visalia)  

Spectra-Physcs,  Inc  

Stringfelkyw  ....; 

Sulphur  Bank  IMercury  Mine  

Synertek.  Inc.  (BuikUng  1) 

T.H.  Agriculture  &  Nutrition  Co  

TRW  Mwrowave,  Inc  (BuikJing  825)  

Teledyne  Senvconductor  „ 

United  Heckathom  Co 

Valley  Wood  Preserving,  Inc  „ 

Waste  Disposal,  Inc  

Watkins-Johnson  Co.  (Stewart  Division)  

Westem  Pacific  Railroad  Co 

Westinghouse  Elecetric  Corp.  (Survryvale)  ... 

Broderick  Wood  Products  

Califomia  Gutoh 

Central  City-Clear  Creek 

Chemical  Sales  Co  _ _ 

Denver  Radkim  Site „v> 

Eagle  Mine  

Lincoln  Parte  „ 

Lowry  Landfill 

Marshall  LandfBI  _ 

Smuggler  Mountain 

Summitville  Mine _ 


Aivia 
MouitainView 


Coalinga _„..„„..»_., 

Uki^ 

Salinas. 

Crescent  City  ..«.._.._., 

Mountain  View. 

South  San  Joee 

Safinas , 

Frasno. 
Davis. 
PaloAlto. 
Frasno. 
Mountain  View. 

Santa  Clara 

Santa  Clara 

Cupertino 

Reddng. 
Weed. 

Mountain  View. 
OrovMe. 
San  Jose. 

Cloverdale 

Fulerton. 
oiocKion. 
Modesto. 

Sunnyvale 

Torrance. 
Santa  Clara. 
San  Berr^ardino. 
Monterey  Parte 

FiUmora 

Malaga. 

Westminster. 

Mountain  View. 

Los  Angeles. 

Los  Angeles/Glendale. 

Glendale. 

Los  Angeles. 

B  Monte. 

Bak^vin  Part(  Area. 

Alhambra. 

La  Puente. 

Sebrta. 

Pelaluma 

Alviso. 
Visalia. 

Mountain  View __. 

Glen  Avon  Heights  

Clear  Lake. 

Santa  Clara 

Fresno. 

Sunnyvale 

Mountain  View 

Richmond. 

Turlock. 

Santa  Fe  Springs. 

Scotts  Valley 

Orovitle. 
Sunrtyvale. 

Denver 

LeadviBe. 
Idsiho  Spnngs. 
Denver. 
Denver. 

Mintum/Reddiff. 
Canon  City. 
Arapahoe  County. 

Boulder  County 

Pitkin  County  

Rk)  Grarxle  County. 


CS 
C 
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state 


CO 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

OE 

DE 

OE 

DE 

OE 

OE 

OE 

OE 

OE 

OE 

OE 

OE 

OE 

OE 

OE 

OE 

OE 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL- 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

FL- 

FL. 

FL. 

FL- 

FL. 

FL. 

FL. 

FL. 

FL. 


Site  name 


Uravan  Uranium  Project  (Union  Carbide)  ... 

Barkhamsted-New  HarMord  LandfiH  , 

Beacon  Heights  Landfill  , 

Cheshire  Ground  Water  Contamination 

Durham  Meadows 

Gattup's  Ouarry  _ 

Keilogg-Deenng  WeM  ReW  

Laurel  Park,  Inc 

Lirwmaster  Svvitch  Corp 

^4utmeg  Valley  Road „„ 

Otd  Southington  Landfill , 

Precision  Plating  Corp  „ 

Raymark  Industnes,  Inc  „ 

Soh/ents  Recovery  Service  New  England  ... 

Yaworski  Waste  Lagoon  

Army  Creek  Larxlfill '. 

ChenvSolv,  Inc „ 

Coker's  Sanrtatkxi  Service  LarKlMs  

Delaware  City  PVC  Plant 

Delaware  Sarxj  &  Gravel  Landfill 

Dover  Gas  Light  Co  „ 

E.I.Du  Pont  de  Nemours  (Newport  LandfiM) 

HaJby  Ct)emicaJ  Co 

Harvey  &  Knott  Drum,  Inc _ 

Koppers  Co.,  Inc.  (Newport  Plant) 

NCR  Corp.  (MMsboro  Plant)  

SealarxJ  Limited  

Starxlard  Chkxine  of  Delaware,  Irw 

Sussex  County  Landfill  No.  5  

Tytxxjts  Comer  LandfiM 

Tyler  Refrigeration  Pit  .. 

WiWcat  Landfill  

Agrico  Ctiemical  Co  

Airco  Plating  Co  

American  Creosote  Works  (Pensacola  Pit)  . 
Artaconda  Aluminum  CoTMilgo  Electronics  . 

Arx>dyne,  Inc  

BAB  Chemical  Co..  Inc  

BMl-Textron  

Beuiah  Landfill „. 

Cabot/Koppers  _ 

Chemform,  Inc 

CtievTon  Chemical  Co.  (Ortho  Diviskxi)  

City  Industries,  Inc  

CotemarvEvans  Wood  Preserving  Co 

Davie  Landfill 

Dubose  Oil  Products  Co  

Escambia  Wood — Pensacola 

Florida  Steel  Corp  „ 

Hams  Corp  (PaJm  Bay  Plant)  

Helena  Chemical  Co.  (Tampa  Plant) 

Hipps  Road  Landfill 

Hollingsworth  SoWerless  Terminal 

Kassauf-Kimerling  Battery  Disposal 

MRI  Corp  (Tampa)  

Madison  County  Sanitary  LandM  

Miami  Drum  Services 

Munisport  Landfill „ 

Peak  Oil  CoTBay  Drum  Co _ 

Pepper  Steel  &  Altoys.  Inc 

Petroleum  Products  Corp _ 

Pickettville  Road  Landfill  _ 

Piper  Airaafl/Vero  Beach  Water  &  Sewer ... 

Reeves  Southeast  Galvanizing  Coip 

Sapp  Battery  Sa^age  

Schuylkill  Metals  Corp 

Sherwood  Medeal  Industries 

Stxty-Secood  Street  Dump 

Standard  Auto  Bumper  Corp  „ 

Stauffer  Chemical  Co.  (Tampa) 

Stauffer  Ctiemical  Co.  (Tarpon  Springs)  

Sydney  Mine  Skxlge  Ponds 


City/County 


Uravan. 
Barkhamsted. 
Beacon  Falls. 

Ctwshire  

Durham. 
Plainfield. 

Nonvalk 

Naugatuck  Borough 

Woodstock. 

Woicott. 

Souttungton. 

Vernon. 

Strsrtkxd 

Southington. 

CantertXKy. 

New  Castle  County  . 

Cheswokj. 

Kent  County 

Delaware  City. 
New  Castle  County. 
Dover. 
Newport 
New  Castle. 

Kirkwood 

Newport. 

Millsboro  

Mount  Pleasant 

Delaware  City. 

Laurel  

New  Castle  County  . 

Smyrna  

Dover  „ 

Pensacola. 

Miami. 

Pensacola. 

Miami  , 

North  Miami  Beach. 

Hialeah 

Lake  Park  , 

Pensacola , 

Gainesville. 

Pomparw  Beach  

Orlando. 

Orlando _., 

Whitehouse. 

Davie 

Cantonment  .„.. 

Pensacola. 
Irvjiantown. 
Palm  Bay. 
Tampa. 

Duval  County  

Fort  Lauderdale  

Tampa. 
Tampa. 

Madison  

Miami  

North  Miami. 
Tampa. 

Medley  

Pembroke  Park. 

Jacksonville. 

Vero  Beach. 

Tampa. 

Cottorxlale. 

Plant  City. 

Deland. 

Tampa _ 

Hialeah 

Tampa. 

Tarpon  Springs. 
Brarxlon. 


Notes(a) 


C 
C 

c 

c,s 
c 
c 


state 
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Site  name 


FL Taykx  Road  Landfill 

FL Tower  Chemical  Co  _ 

FL Whitehouse  Oil  Pits 

FL Wingate  Road  Municipal  Incinerator  Dump 

FL Yellow  Water  Road  Dump  

FL Zellwood  Ground  Water  Contamir^tkxi 

GA Brunswick  Wood  Preserving 

GA Cedartown  Industries,  Inc  .'. 

GA Cedartown  Municipal  LandfiH 

GA Diamond  Shamrock  Corp.  LarxJfill 

GA Firestone  Tire  &  Rubber  Co.  (Albany  Plant)  .... 

GA Hercules  009  Landfill  

GA LCP  Chemicals  Georgia  

GA Marzone  Inc./Chevron  Chemical  Co 

GA Mathis  Brothers  Landfill  

GA Monsanto  Corp.  (Augusta  Plant)  

GA Powersville  Site 

GA T.H.  Agriculture  &  Nutntkxi  (Albany)  

GA Wootfolk  Chemk:al  Works,  Inc  

GU  Ordot  Landfill  

HI Del  Monte  Corp.  (Oahu  Plantatwn)  

lA  Des  Moines  TCE 

lA  Electro-Coatings,  Inc „ 

lA  FairfieW  Coal  Gasification  Plant 

lA  Farmers'  Mutual  Cooperative 

lA  John  Deere  (Ottunrwa  Works  Landfills) 

lA  Lawrence  Todtz  Farm  

lA  Mason  City  Coal  Gasificatwn  Plant 

lA  Mid-America  Tanning  Co  

lA  Mk*west  Manufactunng/North  Farm 

lA  Peoples  Natural  Gas  Co 

lA  Red  Oak  City  Landfill  

lA  '. Shaw  Avenue  Dump  

lA  Sheller-Gtotje  Corp.  Disposal  

lA Vogel  Paint  &  Wax  Co 

lA  —    White  Farm  Equipnwnt  Co.  Dump 

ID  Bunker  Hill  Mining  &  Metallurgical  

ID  Eastern  Mk:haud  Flats  Contaminatkxi 

ID  Kerr-McGee  Chemical  Corp.  (Soda  Springs)  .. 

ID  Monsanto  Chemkal  Co.  (Soda  Springs)  , 

ID  Pacific  Hide  &  Fur  Recycling  Co  

ID  Union  Pacific  Railroad  Co 

IL A  &  F  Matenal  Reclaiming,  Inc  , 

IL Acme  Solvent  Reclaiming  (Morristown  Plant)  . 

IL Adams  County  Quincy  Landfills  2&3  

IL _...  Amoco  Chemk:als  (Joliet  Landfill) 

IL _ Betoit  Corp  „ 

IL BelvkJere  Municipal  Landfill  

IL —  Byron  Salvage  Yard 

IL Central  Illinois  Puble  ServKe  Co 

IL Cross  Brothers  Pail  Recycling  (Pembroke)  

IL DuPage  County  Landfill/Blackwell  Forest 

IL Gatesburg/Koppers  Co 

IL HOD.  Landfill 

IL Ilada  Energy  Co  

IL Interstate  Pollutkxi  Control,  Inc 

IL JennisorvWright  Corporatkxi  

IL Johns-Manville  Corp  

IL Ken--McGee  (Kress  Creek/W  BrarKh  DuPage) 

IL Ken^-McGee  (Reed-Keppler  Park)  

IL Ken-McGee  (ReskJental  Areas) 

IL Kerr-McGee  (Sewage  Treatment  Plant)  

IL LaSaJle  Electrk:  Utilities 

IL Lenz  Oil  Sennce,  Inc 

IL MIG/Dewane  Landfill 

IL  ..„ NL  IndustriesTTaracorp  Lead  Smelter 

IL Ottawa  RadiatkKi  Areas 

IL Outtx>ard  Marine  Corp  

IL Pagels  Pit  

IL „ Parsons  Casket  Hardware  Co  

IL Soutt>east  Rockford  Gd  Wtr  Contamination  

IL I  Tri-County  LarxlfiU/Waste  Mgmt  Illinois  


City/County 


Notes(a) 


Seffner. 
Clermont 
Whitehouse. 
Fort  Lauderdale. 

BakJwin  

ZeHwood. 

Brunswick. 

Cedartown. 

Cedartown  .... 

Cedartown  

Altany. 
Brunswick. 

Brunswick  _ „ 

Trfton. 
Kensington. 

Augusta 

Peach  County  

Alt>any. 
Fort  Valley. 

Guam  

Honolulu  County. 
Des  Moines. 
Cedar  Rapids. 

FairfieW 

Hospers. 

Othjmwa  _. 

Camarv:he  _ 

Mason  City. 
Sergeant  Bhjff. 

Keltogg „ _ 

Dubuque. 
Red  Oak. 
Charles  City. 
Keokuk. 

Orartge  City  

Charles  City  

SmelterviHe. 
PocateUo. 
Soda  Springs. 
Soda  Springs. 
Pocatelk). 

PocateUo 

Greervjp  ; 

Monistown. 
Quincy. 
Joiiet 
Rockton. 

BelvkJere _... 

Byron. 

Taykxville 

Pembroke  Township 

WarrenvHIe. 

Galesburg. 

Antioch. 

East  Cape  Girardeau. 

Rockford. 

Granite  City. 

Waukegan 

DuPage  County. 

West  Chicago. 

West  Chicago/DuPage  County. 

West  Chcago. 

LaSalle 

Lemont 
BelvkJere. 
Granite  City. 
Ottawa. 

Waukegan 

Rockford. 
BeMdere. 
Rockford. 
South  Elgin. 


C 
C 


0 

c 


C.S 


C 
C 


c 

0 


C 
C 


C 
C 
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Table  1  .—General  Superfund  Section — Continued 


state 


IL. 

IL. 

H.. 

H.. 

IN 

IN 

IN 

IN 

IN 

M 

M 

IN 

m 

M 
IN 
IN 
IN 
M 
IN 
IN 
IN 
IN 
IN 
M 
M 
IN 
IN 
IN 
M 
IN 

m 

M 

M 

IN 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 


Site  name 


Velsicol  awnvcal  Corp.  (Illinois)  

Wauconda  Sand  &  Gravel  

Woodstock  Muniapal  Landfill 

Yeoman  Creek  Landfill 

American  Chemical  Service,  Inc 

Bennett  Stone  Quarry  

Columbus  OU  Municipal  LandfiH  #1   

Conrail  Rail  Yard  (Elkhart)  

Continental  Steel  Corp 

Douglass  Roac^niroyal,  Inc.,  LandM 

Envirochem  Corp  

Fisher-Cato 

Fort  Wayne  Reduction  Dump  

Galen  Myers  DumfVDrum  Salvage  

Himco  Dump  

Lake  Sandy  Jo  (M&M  Landfill) 

Lakeland  Disposal  ServKe,  Irx: 

Lemon  Lane  LandfiU „. 

MIDCO  I  ..- 

MIDCO  II  „ 

Main  Street  Well  FieW 

Marion  (Bragg)  Dump  

Neal's  Dump  (Spencer) 

Neal's  Larxlfili  (Bkx>m«ngton)  

Ninth  Avenue  Dump 

Nofthside  Sanitary  Larxlfili,  Irw 

Prestdite  Battery  Division  

Reilly  Tar  &  Chemical  (Indianapolis  Plant)  ... 

Seymour  Recycling  Corp  

Southside  Sanitary  Landfill  

Tippecanoe  Sanitary  LarxMM,  Inc 

Tri-State  Plating  

Waste.  Inc..  Landfill _ _.. 

WayT>e  Waste  Oil  

57th  and  North  Broadway  Streets  Site 

Ace  Services  ..- 

Chemical  Commodities,  Inc  

Cherokee  County  

Doepke  Disposal  (Holiday) 

Obee  Road 

Pester  Refinery  Co 

Strother  FieW  Industrial  Park  

Wright  Grourxj  Water  Contamination 

Airco  

B.F.  Goodrich 

Brantley  Landfill 

CaMwell  Lace  Leattier  Co.,  kw 

Distier  Bnckyard  

Distler  Farm 

Fort  Hartford  Coal  Co.  Stone  Quarry 

General  Tire  &  Rutiber  (Mayfiekj  Landfill)  .... 

Green  River  Disposal,  Inc  

Maxey  Flats  Nuclear  Disposal  

National  Electnc  Coil/Cooper  Industries  

National  Southwire  Aluminum  Co 

Red  Penn  Sanitation  Co.  LandfiU 

Smith's  Farm _„ 

Tri-City  Disposal  Co  

Agriculture  Street  LandfiU „ 

American  Creosote  Works,  Inc  (WinrrfieW) ... 

Bayou  Bonfouca '. 

Bayou  Sorrel  Site  

Cleve  Reber 

Combustion,  Inc 

D.L  Mud,  Inc 

Dulchtown  Treatment  Plant  

Gulf  Coast  Vacuum  Services 

Madisonville  Creosote  Works  .._ 

Old  Inger  OH  Refinery  

PAB  Oil  &  Chemical  Sennce,  Inc 

Petro-Processors  of  Louisiana  Inc 

Southern  Sh^jbukJing 


City/County 

Marstiall  

Wauconda 

Woodstock. 
Waukegan. 
Griffith. 
Bkxjmington. 

Columbus 

EHchart. 

KokofTw. 

Mishawaka. 

Zkxisville. 

LaPorte. 

Fort  Wayne 

Osceola. 
Elkhart. 

Gary  

Claypool. 
Bkxxnington. 
G^. 
Gary. 

Ekhart 

Marion. 

Spencer. 

Bk>omington. 

Gary  

Zkxisville 

Vincennes. 
Irxjianapolis. 

SeyrTX)ur  

Indianapolis 

Lafayette. 

Columtxjs 

Michigan  City. 

Columbia  City  

Wchita  Heights. 
Colby. 
Olathe. 

Cherokee  County. 
Johnson  Ckxjnty. 
Hutchinson. 
El  Dorado. 
Cowley  County. 
Wright. 
Calvert  City. 
Calvert  City. 
Island. 

Auburn  

West  Point  

Jefferson  County  

Olaton. 

MayflekJ  

Maceo. 

Hillsboro. 

Dayhoit. 

Hawesville. 

PeeWee  Valley. 

Brooks. 

Shepherdsville  

New  Orleans. 

Winnfiekj. 

Slidell. 

Bayou  Sorrel 

Sorrento 

Denham  Springs. 
At)beviNe. 
Ascensk>n  Parish. 
Abbeville. 
Madisonville. 

Darrow  

Abbeville. 

ScodandviNe. 

Slidell. 


Notes(a) 


C.S 

c 
c 
c 


Table  i.— General  Superfund  Section— Continued 

State 

Sitenanw 

City/County 

Notes(a) 

MA  

AUas  Tack  Corp 

Fairttaven. 

MA  

Baird  &  McGuire „ „ _... 

Hottxook. 

MA  

Blackburn  &  Union  Privileges  

Walpole. 

MA  

Cannon  Engineering  Corp.  (CEC)  „ « 

Bridgewater __ 

G 

MA  

Charies-George  Redamatkxi  LandfiN „ 

Tyngsborough. 

MA  

Grovelarxj  Wells „_ „ . 

Groveiand. 
HavertiiU. 

MA  

Havertiill  Municipal  LandfM  

MA  

Hocomorx»  Pond „ „ 

WesttX)rough. 

MA  

Industn-Plex  ..» „_ 

Wobum. 

MA  

Iron  Horse  Park 

BiUerica. 

New  Bedford „ 

MA  

New  Bedford  Site „ „ _„. 

S 

MA  

Norwood  PCBs , 

Nonwood. 
AsNand. 

MA  

Nyanza  Chemical  Waste  Dump _..... „... 

MA  

PSC  Resources _ _. „ 

Palmer. 

MA  

Re-Solve,  Inc * z -. 

Dartmouth. 

MA  

Rose  Disposal  Pit 

Lanesboro    

c 

MA  

Salem  Acres . 

Salem. 

MA  

Shpack  LandfiU 

Norton/Attieboro. 

MA  

Silresim  Cherracal  Corp  _ 

Lowell. 

MA  

Sullivan's  Ledge . 

New  Bedford. 

MA  

W.R.  Grace  A  Co  Inc  (Acton  Plant) 

Acton 

MA  

Wells  G&H 

Wobum. 

MD  

Bush  Valley  LandfiU 

Abingdon. 
Baltimore. 

MD  

Kane  &  Lombard  Street  Drunts  

MD  

Limestone  Road 

(Dumbertand. 

MD  

Mki-Atlantk;  Wood  Presenrers.  Inc  

Harmans  _ _ 

0 

MD  

Sand,  Gravel  4  Stone 

EUtton. 

MD  

Souttiem  Maryland  Wood  Treating 

Holtywood. 

MD  

Spectron,  Inc 

EHcton. 

MD  

Woodtewn  County  LandfiU  „^ 

Woodlawn 

ME  

Eastern  Surplus _ 

Meddytiemps. 

Gray  

Washburn 

ME  

McKinCo 

c 

ME  

O'Connor  Co  

ME  

Pinette's  Salvage  Yard  ...„ 

ME  

Saco  Munk:ipal  LandfiU  „.. 

Saco. 

ME  

Saco  Tannery  Waste  Pits . 

Saco 

c 

ME  

Uraon  Chemical  Co.,  Inc _ 

South  Hope. 

ME  

West  Site/Hows  Comers 

PtynvHith. 
Winthrop. 

ME  

Winthrop  Landfill  . 

Ml 

Adam's  Ptatir>g  

Lansing  

c 

Ml 

Aircraft  Components  (D  &  L  Sales) 

Benton  Hartxw 

A 

Ml 

Altnon-Shendan  Township  LandfiN 

Afeion. 

Ml 

Allied  Paper/Portage  Ck/Kalamazoo  River 

Katamazoo. 

Ml 

American  Arxxlco,  Inc 

Ionia _ 

Kalamazoo ™ „ 

c 

Ml  

Auto  Ion  Cherracals,  Inc 

C 

Ml  

Avenue  "E"  Ground  Water  Contamination 

Traverse  City. 

Ml  

Ban-els.  Inc 

Lansing. 

Ml  

Bendix  Corp7AIUed  Automotive .-. 

St  Joseph. 

Ml  

Beriin  &  Farro „ 

Swartz  Creek „ 

c 

Ml  

Bofors  Nobel,  Inc  „ „ 

Muskegon. 

. 

Ml  

Burrows  Sanitation  

Hartford „ __ 

Grarxj  Rapids. 
Saulte  Saint  Marie. 

c 

Ml  

Butterworth  #2  Landfill  

Ml  

Cannelton  Industries,  Inc „ _ 

Ml  

Chem  Central _ 

Wyoming  Township „ „ _. 

Clare. 

c 

Ml  

Clare  Water  Supply 

Ml  

Cliff/Dow  Dump  

Marquette 

c 

Ml  

Duell  &  Gardner  LandfiU 

Dalton  Townstiip. 

Ml  

Electrovoice i 

Buchanan. 
Otisville. 

Ml  

Forest  Waste  Products  

Ml 

G&H  Landfill 

Utica. 

Ml 

Grand  Traverse  OveraU  Supply  Co  

GreUickviUe 

0 

Ml 

Gratx)!  County  Landfill  

St  Louis 

C.S 

Ml 

H  &  K  Sales     . 

Behing _ 

Grand  Rapids. 

A 

Ml 

H.  Brown  Co.,  Inc : 

Ml 

Hedblum  Industries  „..; „..„.......„„.........„............._„. 

Ovtida  .....™. „»...._....._....... 

Highland ^ : 

c 

Ml 

HI-MiU  Manufacturing  Co 

c 

Ml  

Ionia  City  Undfill „ 

Ionia. 

Ml  

J  4  L  Landfill  .: 

Rochester  Hits. 

Ml  

K4L  Avenue  LandfiU 

Osttfemo  Township. 

Ml  

Kaydon  Corp  „    „. 

Muskegon. 

Ml  

Kentwood  LandfiH 

Kentwood 

c 

Ml 

Kysor  Industrial  Corp  „ 

CadiUac 

c 
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state 


Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Mi 
Mi 
Mi 
Ml 
Mi 
Mi 
Ml 
Mi 
Mi 
Mi 
Mi 
Mi 
Mi 
Mi 
Mi 
Mi 
Ml 
Ml 
Ml 
Mi 
Mi 
Mi 
Mi 
Ml 
Ml 
Ml 
Ml 
Ml 
Mi 
Ml 
Ml 
Ml 


MO 
MO 
MO 
MO 
MO 


Site  name 


Liquid  Disposal,  Inc _ 

Lower  Ecorse  Creek  Dump 

Mason  County  Landtill  ....: 

McGraw  Edeon  Cofp  „ „... 

Metanrxxa  Landfil 

Mictiigan  Disposal  (Cork  Street  Landfill) 

Motof  Wheel,  Inc 

Muskegon  Chemical  Co 

North  Bfonson  Industrial  Area  

Northemaire  Plabng  

Novaco  Industries 

Or^nk;  Chemkals,  Inc 

Ott/Story/ConJova  Chemkal  Co „. 

Packaging  Corp.  of  America 

Parsons  Cherracal  Works,  Inc 

Peerless  Plating  Co  

Petoskey  Municipal  Wen  FieW 

Rasmussen's  Dump 

Rockwell  International  Corp.  (Allegan)  

Rose  Township  Dump  ..„ „.... 

Roto-Finish  Co.,  Inc  

SCA  Independent  Landfill  

Shiawassee  River  

South  Macomb  Disposal  (LandfiNs  9  &  9A)  ... 

Southwest  Ottawa  County  LarxM 

Sparta  LarKlfill  „ 

Spa/tan  Cherncai  Co 

Spiegelt>erg  Larxlfill 

sixingfiekj  Township  Dump 

State  Disposal  Landfill,  Inc  .._ 

Sturgis  Murecipal  Wells 

Tar  Lake 

Thermo-Chem,  Uk  •. 

Torch  Lake 

U.S.  Avtex  

Veisicol  Chemical  Corp.  (Michigan) 

Verona  Well  FieW _ „ 

Wash  King  Laundry 

Waste  Management  of  MKhigan  (Holland)  ... 

Agate  Lake  Scrapyard  . . 

Atowtiead  Refinery  Co 

Baytown  Township  Ground  Water  Plume 

Burlington  Northern  (Brainerd/Baxter)  

FMC  Corp.  (Fridtey  Plant) 

Freeway  Sanitary  Landfill 

General  MHts/Henkel  Corp 

Joslyn  Manufacturing  &  Supply  Co 

Koppers  Coke  

Kurt  Manufacturing  Co 

LaGrand  Sanitary  LarxM  „„., 

Lehillier/Mankato  Site , 

Long  Praine  Ground  Water  Contaminatran  ... 

MacGiMs  &  Gibbs/Bell  Lumber  &  Pole  C  

NL  Industries/Taracorp/Golden  Auto 

Nutting  Truck  &  Caster  Co 

Oakdale  Dump  

Perham  Arsenic  Site  

Pine  Bend  Sanitary  Landfil 

Reilly  TariChem  (St  Louis  Park  Plant)  

Ritari  Post  &  Pole 

South  Andover  Site 

St  Louis  River  Site  

St  Regis  Paper  Co 

University  Minnesota  (Rosemount  Res  Cen) 

Waite  Park  Wells 

Whittaker  Corp  _ 

Windom  Dump  

Bee  Cee  Manufacturing  Co  

Big  River  Mine  Tailings/St.  Joe  Minerals 

Conservatxxi  Chemical  Co  

EHisville  Srte  „. 

Futonght  Landfill _ 


City/County 

Utrca.         '■ 

Wyandotte 

Pare  Marquette  Twp 

Mbton. 

Metamora. 

Kalamazoo. 

Lansing. 

WhitehaH. 

Bronson. 

Cadillac  

Temperarx» 

Graridville. 

Dalton  Township. 

Filer  City. 

Grarxl  Ledge. 

Muskegon. 

Petoskey. 

Green  Oak  Township  .... 

Allegan. 

Rose  Township 

Kalamazoo. 
Muskegon  Heights. 
Howell. 
Macomb  Township. 

Part<  Township 

Sparta  Township. 

Wyoming. 

Green  Oak  Township  .... 

Davlsburg. 

Grand  Rapids. 

Sturgis. 

Mancelona  Township. 

Muskegon. 

Houghton  County. 

Howard  Township 

St.  Louis 

Battle  Creek. 
Pleasant  Plains  Twp. 
Holland. 

Fairview  Township 

Hermantown  „„ 

Baytown  Township. 

Brainerd/Baxter 

Fridtey  

Bumsville. 

Minneapolis 

Brooklyn  Center 

St.  Paul. 

Fridtey 

LaGrand  Township  

Lehillier/Mankato 

Long  Prairie. 
New  Brighton. 

St.  Louis  Park  

Faribault 

Oakdate  

Pertiam. 

Dakota  County 

St.  Louis  Pari<  

Sebeka. 

Andover 

St  Louis  County. 
Cass  Lake. 

RoserrxHjnt  

Waite  Park. 

Minneapolis 

Windom 

Makten. 
Destoge. 

Kansas  City  

Ellisvilte  

Springfiekj 


Notes(a) 


State 
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MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MS 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NF 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NJ 

NJ 


Site  name 


Kem-Pest  Latwratones  

Lee  Chemical  

Minker/Stout/Romaine  Creek 

Missouri  Electric  Wortcs 

Oronogo-Duenweg  Mining  Belt 

Quality  Plating  

Shenandoah  Stabtes 

Sow  State  Circuits,  Inc 

St.  Louis  Airport/HIS/Futura  Coatings  Co  .... 

Syntex  Facility 

Times  Beach  Site 

Valley  Pari<  TCE 

Westlake  Landfill  

Wheeling  Disposal  Service  Co.  Landfill 

Newsom  Brothers/Okj  ReichhokJ  ChenrMcals 

Anaconda  Co.  Smelter 

East  Helena  Site 

Idaho  Pole  Co  

Libby  Ground  Water  Contamination  

Milltown  Reservoir  Sediments 

Montana  Pole  and  Treating  

Mouat  Irxlustries 

Silver  Bow  Creek/Butte  Area 

ABC  One  Hour  Cleaners  

At)erdeen  PestickJe  Dumps  

BenfiekJ  Industries,  Inc 

Bypass  601  Ground  Water  Contaminatkxi  .. 

Cape  Fear  Wood  Preserving  

Carolina  Transformer  Co  

Celanese  Corp.  (Shelby  Fiber  Operations)  . 
Charles  Macon  Lagoon  &  Drum  Storage  .... 

Chemtronics,  Inc  

FCX,  Inc.  (Statesville  Plant) 

FCX,  Inc.  (Washington  Plant)  

Geigy  Chemrcal  Corp.  (Atserdeen  Plant)  

General  Electric  Co/Shepherd  Farm 

JFD  Electronics/Channel  Master  

Jadco-Hughes  Facility 

Koppers  Co.  Inc.  (Morrisville  Plant)  

Martin-Marietta,  Sodyeco,  Inc 

NC  State  University  (Lot  86,FanD  Unit  #1)  .. 

National  Starch  &  Chemcal  Coip 

New  Hanover  Cnty  Airport  Bum  Pit 

Potter's  Septk:  Tank  ServKe  Pits  

10th  Street  Site  

Bruno  Co-op  Association/Associated  Prop  .. 

Clebum  Street  Well 

Hastings  Ground  Water  Contamination 

Lindsay  Manufacturing  Co  

Netxaska  Ordnance  Plant  (Former)  

Ogallala  Ground  Water  Contaminatkxi 

Sherwood  Medical  Co 

Waverty  Ground  Water  Contaminatkm 

Auburn  Road  Larxlfill  

Beede  Waste  Oil  

Coakley  Landfill 

Dover  Municipal  Landfill „ 

Fletcher's  Paint  Wori<s  &  Storage 

Kearsarge  Metallurgical  Corp  

Keefe  Environnr>ental  ServKes 

Mottoto  Pig  Farm 

New  Hampshire  Plating  Co 

Ottati  &  Goss/Kingston  Steel  Drum 

Savage  Murucipai  Water  Supply 

Soniersworth  Sanitary  Larxjfill  

South  Municipal  Water  Supply  Well  

Sylvester 

Tibtjetts  Road 

Tinkham  Garage  

Town  Garage/Radk}  Beacon 

A.  O.  Polymer 

Amernan  Cyanamid  Co .- 


City/County 

Cape  Girardeau 

Liberty  

Imperial. 
Cape  Girardeau. 
Jasper  County. 
Sikeston. 
Moscow  Mills. 

Republic 

St  Louis  County. 
Verona. 
Times  Beach. 
Valley  Parte. 
Bridgeton. 

Amazortia 

Columbia. 
Anacorxla. 
East  Hetena. 
Bozeman. 

Libby  

Milltown. 
Butte. 

Columbus 

Sil  Bow/Deer  Lodge. 

Jacksonville. 

Aberdeen. 

Hazelwood. 

Concord. 

Fayettevilte. 

Fayettevilte. 

Shelby 

Cordova  

Swannarx>a 

Statesville. 

Washington. 

Aberdeen. 

East  Flat  Rock 

Oxford. 

Belmont 

Morrisvitte. 

Chariotte. 

Raleigh. 

Salistxjry. 

Wilmington.  - 

Maco. 

Columtxis. 

Boino. 

Grarxj  Island. 

Hastings. 

Lindsay  

Mead. 

Ogallala. 

Nortolk. 

Waverty 

LondOTKlerry. 
Plaistow. 
North  Hampton. 
Dover. 
Milford. 

Conway 

Epping  ....„ 

Raymorxj  

Merrimack. 
Kingston. 
Milford. 
Somersworth. 

Petertx>rough  

Nashua  

Barrington. 

LorxJondeny 

Londonderry 

Sparta  Township. 
Bound  Brook. 


Notes(a) 


C 

cs 

C 
C 
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State 


NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 


Site  name 


Asbestos  Dump 

Bog  Creek  Famn 

Brick  Township  LandfM „ 

Bridgeport  Rental  &  Oil  Services 

Brook  Industrial  Park 

Burnt  Fly  Bog  

CPS/Madison  Industries  ....~ 

Caldwell  Trucking  Co 

Chemical  Control 

Chemical  Insectkade  Corp  

Chemk:al  Leaman  Tank  Lir>es,  Inc 

Chemsol,  Inc  

Ciba-Geigy  Corp  

Cinr^aminson  Grourxj  Water  Contamination 

Combe  Fill  Ntorth  Landfill  

Combe  FUl  South  Landfill 

Cosden  Chemk^al  Coatings  Corp 

Curck)  Scrap  Metal,  Inc  _....' 

O'lnrrpeno  Property „ 

Dayco  Corp7LE  Carpenter  Co _. 

De  Rewal  Chemwai  Co 

Delilah  Road „ 

Denzer  &  Schafer  X-Ray  Co 

Diamond  Alkali  Co  

Dover  Municipal  Well  4  „. 

Ellis  Property  

Evor  PtiiHips  Leasing 

Ewan  Property 

Fair  Lawn  Well  FieW  ._ 

Ftorence  Land  Recontouring  Landfill  

Franklin  Bum 

Frted  Industries  

GEMS  Landfill  

Garden  State  Cleaners  Co  _ 

Glen  Ridge  Radium  Site  _. „... 

Gtobai  Sanrtary  LandfiM  

Goose  Farm  


Helen  Kramer  Landfill  

Hercules.  Inc.  (Gibbstown  Plant)  

Higgins  Disposal  _ 

Higgins  Farm 

Hopkins  Farm 

Horseshoe  Road  _ „. 

Imperial  Oil  Co.,  lrx:yCt)ampion  Ctiemicals  ..... 

Industrial  Latex  Corp _ „ 

JIS  L«KJfill _. 

Kaulfmen  &  Minteer,  Inc  „ _ 

Kin-Buc  Landfill  

King  o<  Prussia _ „. 

Landfiil  &  Devetopment  Co  _ 

Lang  Property 

Lipari  Landfil 

Lodi  Municipal  Wei . 

Lone  Pme  LandWI  

Mannheim  Avenue  Dump  

Maywood  Ctwmical  Co 

Metaitec/Aerosystems  

Monitor  Devices/lntercircuits  Irw  _ 

Montclair/West  Orange  RadHjm  Site  

Montgomery  Township  Housing  Devek)pmenl 

Myers  Property 

NL  Industries „.: 

Nascolite  Corp 

PJP  Landfill „ 

Pepe  FieW 

Pohalcong  Valley  Ground  Water  Contaminat .. 

Pomona  Oaks  Residential  Wells  . 

Price  Landfill 

RadatKxi  Technology,  Inc  

Reich  Farms 

Renora,  Inc  . 

Rockaway  Borough  Wei  FieW  _ 


City/County 

Millington. 

Howell  Township  

Brick  Township. 
Bridgeport. 
Bound  Brook. 
Marboro  Township. 
Okl  Bridge  Township. 
Fairfiekl. 

Elizabeth 

Edison  Township. 
Bridgeport. 
Piscataway. 
Toms  River. 
Cinnaminson  Township. 

Mount  Olive  Township 

Chester  Township. 

Beverty. 

Saddte  Brook  Township. 

Hamilton  Township. 

Wharton  Borough. 

Kingwood  Township. 

Egg  Hartx)r  Township. 

Bayville  

Newark. 

Dover  Township. 

Evesham  Township. 

Old  Bridge  Township. 

Shamong  Township. 

Fair  Lawn. 

Fkxence  Township. 

Franklin  Township. 

East  Brunswick  Township. 

Gtoucester  Township. 

Mirwtola. 

Glen  Ridge. 

Okj  Bridge  Township. 

Plumstead  Township  

Mantua  Township  

Gibbstown. 
Kingston. 
Franklin  Township. 

Plumstead  Township  

Sayreville. 
Morganville. 
Wallington  Borough. 
Jamesburg/S.  Bmswck. 
Jobstown. 
Edison  Townstiip. 

Winsk>w  Townstiip 

Mount  Holly. 

Pemberton  Township 

Pitman. 

Lodi 

Freehokj  Townstiip 

Galloway  Township  

Maywood/Rochelle  Park. 
Franklin  Borough. 
Wall  Township. 
Montdair/W  Orange. 
Montgomery  Townstiip. 
Franklin  Township. 
Pedricktown. 
MilMlle. 
Jersey  City. 
Boonton. 
Warren  County. 

GaNoway  Township  

Pleasantville ^.^ 

Rockaway  Township. 
Pleasant  Plains. 

Edison  Township  

Rockaway  Towtistiip. 


Notes(a) 
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State 


NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NV 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

1^ 


Site  name 


Rockaway  Townstiip  Wetts 

Rocky  Hill  Muncipal  Wei . 

Roebhng  Steel  Co  .'. 

Sayreville  Landfill  

Scientific  Chemical  ProcessinQ „ 

Sharkey  LandfiH „ 

Shiekteltoy  Corp 

South  Brunswk:k  LandfM „ 

South  Jersey  Ck>thing  Co 

Swope  Oil  &  Chemical  Co  ..... „„. 

Syncon  Resins  „.. 

Tat)emacte  Drum  Dump 

U.S.  Radium  Corp 

Universal  Oil  Products  (Ctiemical  Division  ... 
Upper  DeerfieW  Township  Sanit  Landfill  ..... 

Ventron/Velskx)!  „ 

Vineland  Chemical  Co.,  Inc  

Vineland  State  School 

Waklk:k  Aerospace  Devices,  Inc  

Welsbach  &  General  Gas  Mantle  (Camden) 

Wtiite  Chemical  Corp 

Williams  Property  

Wilson  Farm 

Woodland  Route  532  Dump  

Woodland  Route  72  Dump  

AT  &  SF  (Ctovis)  

AT4SF  (Albuquerque) 

Cimarron  Mining  Corp 

Cleveland  Mill 

Homestake  Mining  Co 

Prewitt  Abandoned  Refinery 

South  Valley 

United  Nuclear  Corp  

Carson  River  Mercury  Site 

American  Themostat  Co _ 

Anchor  Ctiemicals 

Applied  Environmental  Services 

Batavia  Landfill 

Brewster  Well  FieW 

Byron  Barrel  &  Dnjm 

Carroll  &  Dubies  Sewage  Disposal 

Circuitron  Corp 

Claremont  Polyctiemicai  

Colesville  Municipal  Landfiil „ 

ConWin  Dumps 

Cortese  Landfill  

Endkx)tt  Village  WeH  FiekJ 

FMC  Corp.  (Dublin  Road  LandfiH)  

Facet  Enterprises,  Inc 

Forest  Glen  MobHe  Home  Sutxfivision 

Fulton  Terminals  

GCL  Tie  &  Treating  Inc 

GE  Moreau 

General  Motors  (Centrai  Foundry  Division)  ., 

Genzale  Plating  Co „ 

Goklisc  Recordings,  Inc 

Haviland  Complex „.... 

Hertel  Landfill  

Hooker  (102nd  Street)  

Hooker  (Hyde  Park)  

Hooker  (S  Area) 

Hooker  Chemical/Ruco  Polymer  Corp 

Hudson  River  PCBs  „ 

Islip  Municipal  Sanitary  Landfil 

Johnstown  City  LandfiH  „ 

Jones  Chemicals,  Inc 

Jones  Sanitation . „ 

Katonah  Municipal  Well  „ 

Kentucky  Avenue  Well  Field  „. 

Li  Tungsten  Corp  

Lit>erty  Industrial  Finishing  ..„ 

Litbe  Valley 


City/County 

Rockaway. 

Rocky  HiH  Borough. 

Fkyence. 

SayreviHe. 

CaristadL 

Parsippany/Troy  His. 

Newfiekj  Borough. 

South  Brunswick 

Minotoia. 
Pennsauken. 
South  Kearny. 

TatJemade  Township 

Orange. 

East  Ruttierford. 

Upper  Deerfiekj  Townstiip  .... 

Wood  Ridge  Borough. 

Vineland. 

Vineland 

Wall  Townstvp. 

Camden  and  Qkxjcester  City. 

Newark 

Swainton 

Pkjmstead  Township 

Woodland  Township. 
Woodland  Township. 
Ctovis. 
AKHXjuerque. 

Canizozo  

saver  City. 

Milan  

Prewitt 

Alauquerque  

Church  Rock. 
Lyon/ChurchiH  Cnty. 
South  Cairo. 
HcksvUle. 

Glenwood  Landing 

Batavia. 

Putnam  County. 

Byron. 

Port  Jervis. 

East  Farmingdale. 

OWBett^ge. 

Town  oA  CotesvUle. 

ConMin 

ViUage  of  Narrowsburg. 
vniage  of  EndkxtL 
Town  of  Shetoy. 
Elmira 

Niagara  Falls  _.„....' 

Fulton. 

Village  of  SWney. 

South  Glen  FaHs. 

Massena. 

Franklin  Square. 

Holbrook. 

Town  of  Hyde  Park. 

PlattekiM. 

Niagara  FaHs. 

Niagara  Falls. 

Niagara  FaUs. 

Hk:ksville. 

Hudson  River. 

Isiip. 

Town  of  Jotinstown. 

Caledonia. 

Hyde  Part<. 

Town  of  Bedford 

Horseheads. 

Glen  Cove. 

Farmingdale. 

Little  Valley 


No(es(a) 


C 
C 
CS 
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OH 
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OH 
OH 
OH 
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OH 
OH 
OH 
OH 
OH 
OK 
OK 
OK 
OK 
OK 


Site  name 


Love  Canal  

Ludlow  Sand  &  Gravel _ 

Malta  Rocket  Fuel  Area  . 

Mattiace  Petrochemkal  Ca,  Irw 

Mercury  Refining.  Inc  

Nepera  Chemical  Co.,  Inc 

Niagara  County  Refuse 

Niagara  Mohawk  Power  Co  (Saratoga  Spings) 

North  Sea  MuniopaJ  Landfill 

Old  Bethpage  Landfifl  ....„ _ „ 

Clean  Well  Field 

Onondaga  Lake 

Pasley  Solvents  &  Chemicals.  Inc 

Ptohl  Brothers  Landfii  

PollutK)n  AbatemerV  Services  _~ 

Port  Washington  LandM 

Preferred  Plating  Corp  ^^ 

Ramapo  Landfill  „ 

Richardson  Hill  Road  Landfill/Pond  

Rotxntech.  IncVfMational  Pipe  Co 

Rosen  Brothers  Scrap  Yard/Durrp  

Rowe  Industrtes  Gnd  Water  Contamination  . 

SMS  Instruments,  Inc 

Samey  Farm  

Sealarxj  Restoration,  Inc 

Sidney  Landfill 

Sinclair  Refinery 

Solvent  Savers „ 

Syosset  LandM  _. _ 

Tn-Cities  Barrel  Co.,  Inc  _ , 

Tronic  Plating  Co.,  Inc  

Vestal  Water  Supply  We«  1-1  

Vestal  Water  Supply  Wei  4-2 

Volney  Mumcpal  Landfill  .....^ 

Warwick  LarxlM  

York  Oil  Co 

Allied  Chemkal  &  Ironlon  Coke 

Alsco  Anacorxla  „ 

Arcanum  Iron  &  Metal „ 

Big  D  Carrpgrourxj  

Bo«wers  LarxKill „ 

Buckeye  Reclamation  

Chem-Dyne  

Coshocton  LandWI 

E.H.  Schilling  Landlil  

Fuiz  Landfill  _ 

IndustnaJ  Excess  Landfii  

Laskm/Poplar  OH  Co  

Miami  County  Incinerator „.... 

Nease  Ctwnicai 

New  Lyme  LarxlfiH 

North  Saniarv  LandM  _.    _. 

Old  MiH 

Ormet  Corp  

Powell  Road  LandW  „ „ „ 

Pnsbfw,  Inc  ..._ _ „ 

ReiBy  Tar  &  Chemical  (Dover  Ptant) 

Reput)lic  Steel  Corp.  Quarry _.. 

Sanitary  Landfill  Co.  (Industrial  Waste)  

Skfiner  Landfii „ 

South  PowTt  Plant  . 

Summrt  Naborwl 

TRW,  Inc.  (Minerva  Ptant) 

United  Scrap  Lead  Co.,  Inc  

Van  Dale  Junkyard 

ZanesviHe  WeH  FieW 

Compass  Industries  (Avery  Drive)  . 

Double  Eagle  Refinery  Co  

Fourth  Street  Abandoned  Refinery 

Hardage^Cnner 

Mosley  Road  Sanitary  L«idM 


City/County 

Niagara  FcUls. 

Clayville. 

Malta. 

Glen  Cove. 

Cotonie. 

Maytxook. 

Wheatfiekj. 

Saratoga  Springs. 

North  Sea  _ 

Oyster  Bay „ 

Oleaa 
Syracuse. 
Hempstead. 
Cheektowaga. 

Oswego 

Port  Washingtoa 
Farmir>gdale. 
Ramapo. 
Sidney  Center. 
Town  of  Vestal. 
Cortland. 
Noyack/Sag  HartMr. 

Deer  Park  _ 

Amenia. 
Listx>n. 
Sidney 
Wells  ville. 
Lincktaen. 
Oyster  Bay. 
Port  Crane. 

Farmingdale 

Vestal. 

Vestal. 

Town  of  Volney.  1 

Wanwick. 

Moira. 

Ironton. 

Gnadenhutten  

Darke  County. 

Kingsvine „ 

Circleville  _ 

SL  Clairsville. 

Hamilton 

Franklin  Township  , 

Hamilton  Township 

Ashtatxila. 
Jackson  Township. 
Uniontovyn. 

Jefferson  Township  

Troy 

Salem. 

New  Lyme , 

Dayton. 

Rock  Creek 

Hannibal. 
Dayton. 
Reading. 
Dover. 

Elyria 

Dayton. 
West  Chester. 
South  Point. 

Deerfiek)  Township 

Mvierva 

Troy. 
Marietta. 

Oklahoma  City. 

Oklahoma  City 

Criner. 
Oklahoma  City. 


Notes(a) 


C 
C 

CS 

c 
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Site  name 


Oklahoma  Refining  Co 

Sand  Spnngs  Petrochemfcal  Complex  

Tar  Creek  (Ottawa  County) 

Tenth  Street  Dump/Junkyard 

GouW,  Inc 

Joseph  Forest  Products 

McCormck  &  Baxter  Creos.  Co  (Portland) 

Northwest  Pipe  &  Casing  Co 

Reynokjs  Metals  Company 

Tetedyne  Wah  Chang  

Unkxi  Pacific  Railroad  Tie  Treatment 

United  Chrome  Products,  Inc 

A.I.W.  Frank/Mkl-County  Mustang 

Aladdin  Plabng 

Austin  Avenue  Radiation  Site  

Avco  Lycoming  (Williamsport  Division) 

Bally  Ground  Water  Contamination  

Bell  LandfiW 

Bendix  Flight  Systems  Division 

Berkley  Products  Co.  Dump  _ 

Berks  Landfill — 

Berks  Sand  Pit  

Btosenski  Larxjfill  

Boarfiead  Farms  

Breslube-Penn,  Inc  — 

Brodhead  Creek 

Brown's  Battery  Breaking 

Bruin  Lagoon ^. 

Butler  Mine  Tunnel 

Butz  Landfill  .; 

C  4  D  Recycling 

Centre  County  Kepone  

Commodore  Semiconductor  Group 

Craig  Farm  Drum  

Crater  Resources/Keystone  Coke/Alan  Wood 

Crossley  Farm 

Croydon  TCE  

CryoChem,  Inc — 

Delta  Quames  &  DispTStotler  Landfill  

Domey  Road  Landfill  

Douglassville  Disposal  

Drake  Chemrcal - 

Dublin  TCE  Site  

East  Mount  Zion - 

Eastern  Diversified  Metals  

ElizatjettTtovwi  Landfill  

Fischer  &  Porter  Co  — - 

Foote  Mineral  Co — 

Havertown  PCP _ .'. — •• 

Hebelka  Auto  Salvage  Yard 

Heleva  Landfill 

Hellertown  Manufacturir>g  Co 

Henderson  Road 

Hranica  Landfill  ..- 

Hunterstown  Road 

Industrial  Lane 

Jacks  Creek/Sitkin  Smelting  and  Refinery 

Keystone  Sanitatwn  Landfill 

Kimberton  Site 

Lackawanna  Refuse - 

Lindane  Dump — 

Lord-Shope  Larxlfill 

MW  Manufacturing 

Malvern  TCE  ~ 

McAdoo  Associates ~ ~- 

Metal  Banks  

Metropolitan  Mirror  arxj  Glass  

Middletown  Air  FieW - — 

Mill  Creek  Dump  

Modem  Sanitation  Landfill  

Moyers  Landfill  ~ 

North  Penn— Area  I 


City/County 


Cyril. 

Sand  Springs. 

Ottawa  County. 

Oklahoma  City 

Portland. 

Joseph  

Portland. 
Clackamas. 
Troutdale. 
Albany. 
The  DeUles. 

CorvaNis 

Exton. 

Scott  Township  

Delaware  County ~. 

WWiarrtsporL 
Baity  Borough. 
Terry  Township. 

Bridgewater  Township 

Denver. 

Spring  Township. 

Lortgswamp  Townstiip 

West  Cain  Township. 
Bridgeton  Township. 
Coraopolis. 
Stroudsburg. 
Shoemakersville. 

Bruin  Borough 

Pittston. 

Stroudsburg. 

Foster  Township. 

State  College  Borough. 

Lower  Providence  Township. 

Parker  

Upper  Merion  Township. 
Hisreford  Township. 
Croydon. 
Worman. 

Antis/Logan  Twps  - 

Upper  Macungie  Townstiip. 

Douglassville. 

Lock  Haven. 

Dubitn  Borough. 

Springettsbury  Townstiip. 

Hometown. 

Elizatiethtown. 

Warminster. 

East  Whiteland  Township. 

Haverford. 

Weisent)erg  Townstiip  

North  Whitehall  Township. 

Hellertown 

Upper  Merion  Townstiip  — 

Buffak}  Township 

Strs^>an  Townstiip. 
Waiiams  Township. 
KAaitiand. 
Union  Townstiip. 

Kimberton  Borough 

OW  Forge  Borough 

Harrison  Townstiip. 

Girard  Townstiip  

Valley  Township. 
Malvern. 

McAdoo  Borough 

Ptiiladelphia. 
FrackviNe. 

MkkSetown - 

Erie. 

Lower  Windsor  Township. 

EaglevHIe. 

Souderton. 


Noles(a) 


0 
C 

C 

CS 

C 


15588  Federal  Register  /  Vol.  62.  No.  62  /  Tuesday,  April  1.  1997  /  Rules  and  Rfegulatidns 


Federal  Register  /  Vol.  62,  No.  62  /  Tuesday,  April  1,  1997  /  Rules  and  Regulations  15589 


Table  1  .—General  Superfund  Section— Continued 


State 


PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

Rl  . 

Rl  . 

Rl  . 

Rl  . 

Rl  . 

Rl  . 

Rl  . 

Rl  . 

Rl  . 

Rl  . 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 


Site  name 


North  Penr>— Area  12 

North  Penn — Area  2 , 

Nortti  Peno — Area  5 

North  Penn — Area  6 _... 

North  Penn — Area  7 _ 

Novak  Sanrtary  LandfHI  , 

Occidental  ChemKal  CorpTFirestone  Tira  ... 

Ohio  River  Parti 

OW  City  o<  Yortc  Landfii 

Osbome  Landf*  

Paknerton  Zinc  Pite 

Pao«  Rail  Yard 

Publickef  Industries  Inc 

Raymartt 

Recticon/Allied  Steel  Corp 

Resin  Disposal  

Revere  Chemical  Co „. 

River  Road  LandfNI/Waste  Mngrmt.  Inc  . 

Rodate  Manufactunng  Co.,  Inc  _ 

Route  940  Drum  Dump 

Saegertown  Industnal  Area 

Shrivef's  Comer  

Stanley  Kessier  „. 

Strasburg  LandM  

Taytor  Borough  Dump 

Torx*  Corp 

Tysons  Dump  ...„ _ „. 

UGI  Columbia  Gas  Plant  

Walsh  Landfill 

Wesbnghouse  Electronic  (Sharon  Plant)  ..... 

Westinghouse  Elevator  Co.  Plant 

Whitmoyer  Laboratories 

William  Dtck  Lagoons 

Yortt  County  Solid  Waste/Retuse  Landfill  .... 

Barcetoneta  Landfill 

Fibers  Pubic  Suppiy  Wells  

Frontera  Create 

GE  Wiring  Devices 

JurxxM  LandfiN  

RCA  Del  Caribe  .. 

Upiohn  Facility „ 

V&M/Ataladejo 

Vega  Alta  Public  Supply  Wells  

Central  Landfill  „ 

Davis  (GSR)  LandfiH  

Davis  Liqutd  Waste  

LandfiH  &  Resource  Recovery,  inc.  (LARR) 

Peterson/Puritan,  Inc _ 

Picillo  Farm  „. 

Rose  HiM  Regional  LandfiH 

Stamina  Mills.  Inc 

West  Kingston  To«vn  DutvVURI  Disposal  .... 

Western  Sand  &  Gravel  

Aqua-Tech  Environmental  Inc  (Groce  Lat)s) 

Beaunrt  Corp.  (Circular  Knit  &  Dye) 

Caroiawn,  Inc  „ 

Elmore  Waste  Disposal 

Geiger  (C  &  M  Oil)  

Golden  Stnp  Septic  Tanl<  Senrica 

Helena  Chemical  Co  Landfill  

Kalama  Speaatty  Chemicals  

Koppers  Co..  Inc.  (Charleston  Plant) 

Koppers  Co..  Inc.  (Florence  Plant)  

Leonard  Chemical  Co.,  Inc  

Lexington  County  Landfill  Area 

Medtey  Farm  Drum  Dump  

Palmetto  Recycling,  Inc  

Palmetto  Wood  Preservir>g  

Para-Chem  Southem.  Inc 

Rochester  Property  

Rock  Hill  Chemcal  Co 

SCRDI  Bkjff  Road 


City/County 

Worcester. 

Hatfield. 

Montgomery  Tovmship. 

Lansdaie. 

North  Wales. 

South  Whitehall  Township. 

Lower  Pottsgrove  Townstiip. 

Neville  Island. 

Seven  Valleys 

Grove  City. 
Palmerton. 
Paoli. 
Ptiiladephia. 

Hatboro  

East  Coventry  Twp. 

Jefferson  Borough  

Nockamixon  Townstup. 

Hermitage  

Emmaus  Borough. 

Pocono  Summit  _... 

Saegertown. 
Straban  Township. 
King  of  Prussia. 
Newlin  Township. 

Taykx  Borough  

Nesquehoning. 
Upper  Merion  Twp. 
Columbia. 

Horwyforook  Township. 
Stiaron. 
Gettystxjrg. 
Jackson  Township. 
West  Cain  Township. 

Hopewell  Township  

Fk>rida  Afuera. 

Jobos. 

Rio  Abaio. 

Juana  Diaz. 

Juncos. 

Barcetoneta. 

Barcetoneta. 

Almirante  Norte  Ward. 

Vega  Atta. 

Johnston. 

Gtocester. 

Smithfiekl. 

North  SmithfieW. 

LincolrVCumberiand. 

Coventry  

South  Kingston. 
North  Smrthfield. 
South  Kingston. 

BurrMlville  

Greer. 

Fountain  Inn. 
Fort  Lawn. 
Greer. 
Rantoules. 

Simpsonville 

Fairtax. 

Beaufort. 

Charleston. 

Ftorence. 

Rock  HiN. 

Cayce. 

Gaffney „ 

Cotumbia. 

Dixiana. 

Simpsonville. 

Travelers  Rest  

Rock  HiH  

Columbia 


Notes(a) 


State 


Table  1  .—General  Superfund  Sector— Continued 


SC 

SC 

SC 

SC 

SC 

SD 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VI 

VI 

VT 

VT 

VT 

VT 

VT 


Site  name 


SCRDI  DIxiana 

Sangamo  Weston/Twelve-Mile/Hartwell  PCB 

Shuron  Inc 

Townsend  Saw  Chain  Co  

Wamchem,  Inc 

Williams  Pipe  Line  Co.  Disposal  Pit  

American  Creosote  Worics.  (Jackson  Plant)  .. 

Arlington  Blendirig  &  Packaging  „ 

Carrier  Air  Corxlitioning  Co „ 

ICG  Iselin  Railroad  Yard „. 

Mallory  Capacitor  Co  

Murray-Ohio  Dump 

North  Hollywood  Dump 

Ross  Metals  Inc  

Tennessee  Products  

Velsicot  Chemical  Corp  (Hardeman  County)  . 

Wrigley  Charcoal  Plant  

ALCOA  (Point  Comfort)/Lavaca  Bay  

Bailey  Waste  Disposal  

Brio  Refining,  Inc 

Crystal  Chemical  Co _ 

Dixie  Oil  Processors,  Inc 

French,  Ltd  

Geneva  Industries/Fuhrmann  Energy 

Highlands  Acid  Pit 

Koppers  Co  Inc  (Texartona  Plant)  

Motco,  Inc „ 

North  Cavalcade  Street 

Odessa  Chromium  #1  

Odessa  Chromium  #2  (Andrews  Highway) .... 

Petro-Chemical  Systems,  (Turtle  Bayou)  

RSR  Corp 

Sheridan  Disposal  Sen/ices 

Sikes  Disposal  Pits  

Sol  Lynn/Industrial  Transformers „ 

South  Cavateade  Street 

Texarkana  Wood  Preserving  Co 

Triangle  Chemical  Co  

United  Creosoting  Co  ...„ _ 

Midvale  Slag 

Monticello  Radioactive  Contaminated  Prop  ... 

Petrochem  Recycling  CorpVEkotek  Plant 

Portland  Cement  (Kiln  Dust  2  &  3)  _ 

Rose  Park  Sludge  Pit _... 

Sharon  Steel  Corp.  (Mklvale  Tailings) 

Utah  Power  &  Light/American  Barrel  Co 

Wasatch  Chemical  Co.  (Lot  6) 

Abex  Corp  „ 

Arrowhead  Associates/ScoviH  Corp 

Atlantic  Wood  Industries,  Inc  

Avtex  Fibers.  Inc  

Buckingham  Courrty  LandfiH 

C  &  R  Battery  Co..  Inc 

Chisman  Creek  

Culpeper  Wood  Preservers,  Inc 

Dixie  Caverns  County  Landfill 

First  Piedmont  Rock  Quarry  (Route  719) 

Greenwood  Chenwcal  Co 

H  &  H  Inc..  Bum  Pit  

L.A.  Clarke  &  Son  „ 

Rentokil,  Inc.  (VA  Wood  Preserving  DIv) 

Rhinehart  Tire  Fire  Dump 

Sattville  Waste  Disposal  PorxJs 

Saunders  Supply  Co 

U.S.  Titanium  _ 

Islarxj  Chemical  Corp/V.l.  Chemical  Corp  ..... 

Tutu  Wellfield  „ „... 

BFI  Sanitary  Landfill  (Rockingham)  

Bennington  Murucipal  Sanitary  LandfiH 

Burgess  Brothers  LarKlfiU 

Darting  Hill  Dump _ 

OW  SpringfieW  Landfill 


City/County 


Cayce „ 

Pk*ens. 
Barnwell. 
Pontiac. 
Burton. 

Sioux  Falls  _ 

Jackson. 
Ariington. 

Collierville  

Jackson. 

Waynesboro 

Lawrenceburg. 

Memphis  

Rossville. 

Chatt£tnooga  

Toone. 
Wri^y. 
Point  Comfort. 
Bridge  City. 
Friendswood. 
Houston. 

Friendswood  

Crosby  ."!! 

Houston  

Highlands _ 

Texart<ana. 

La  Marque  

Houston. 

Odessa  _. 

Odessa  _....__... 

Liberty  County. 

Dallas. 

Hempstead. 

Crosby  

Houston  

Houston. 
Texartcana. 

Bridge  City  

Conroe. 
Mklvale. 
Monticelto. 
Salt  LaKe  City. 
Salt  Lake  City. 

Salt  Lake  City  

Midvale. 

Salt  Lake  City  

Salt  Lake  City. 

Portsmouth. 

Montross. 

PortsnxHJth. 

Front  Royal. 

Buckinghiam. 

Chestertiekj  County  .. 

York  County _... 

Culpeper. 

Salem. 

Pittsylvania  County  ... 

f>iewtown. 

Farrington. 

Spotsylvania  County. 

Richniond. 

Frederick  County. 

Sattville. 

Chuckatuck. 

Piney  River. 

Chnstsansted. 

Tutu. 

Rockingham 

Bennington. 
Woodford. 

Lyndon  _... 

Springfield „. 


Notes(a) 


CS 

c 
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state 


VT 

VT 

VT 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

Wl 
uyi 

Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 


Site  name 


Parker  Sanitary  LandTil 

Pine  Street  Canal 

Tansitor  Electrontcs.  Inc „. 

American  Crossarm  &  Conduit  Co  

BoomsnutVAirco  „ 

Centralia  Municipal  Landfill  

Colbert  Landfill  

Comnnencement  Bay,  Near  Shore/Tide  Flats  ... 
Commencement  Bay,  South  Tacoma  Charwiel 

FMC  Corp.  (Yakima  Pit) 

Fronter  Hard  Chrome,  Irx;  

General  Electnc  Co.  (Spokane  Shop)  

Greenaaes  Landfill , 

Hartxx  Island  (Lead) 

Hidden  Valley  Landfill  (Thun  Field) 

Kaiser  Aluminum  Mead  Works  

Lakewood  Site „ 

Mica  Landfill 

Mk^ay  Landfill 

Moses  Lake  WellfieU  Contanvnation 

North  Market  Street 

Norttiside  Landfill  

Northwest  Transformer  „ 

Northwest  Transformer(South  Harttness  St) 

OW  Inland  Pit  

Pacific  Car  &  Foundry  Co  

Pacific  Sound  Resources 

Palermo  Well  Field  Ground  Water  Contam 

Pasco  Sanitary  Landfill  

Queen  City  Farms 

Seattle  Munk:ipal  Landfill  (Kent  HgNnds) 

Silver  Mountain  Mine  

Spokane  Junkyard/Associated  Propertes  

Tulalip  Landfill  

VarKouver  Water  Station  #1  Contamination 

Vancouver  Water  Statk^n  »4  Contamination 

Westem  Processing  Co..  Inc  

Wyckoff  Co  /Eagle  Hartxir  

Algoma  Municipa)  Landfill  

Better  Bnte  Plating  Chrome  &  Zinc  Shops 

City  Disposal  Corp.  Landfill 

Oelavan  Muncipal  Well  #4 

Eau  Claire  Municipal  WeH  FieW 

Fadrowski  Drum  Disposal 

Hagen  Farm  

Hechimovich  Sanitary  Lartdfill 

Hunts  Disposal  Landfill  „ 

Janesville  Ash  Beds  

Janesville  Okj  Larxlfill  _. 

Kohler  Co.  Landfill _ 

Lauer  I  Sanitary  LarxlfiR „. 

Lemberger  Landfill,  Inc  _ 

Lemberger  Transport  &  Recycfing 

Madison  Metropolitan  Sewerage  District  

Master  Disposal  Service  Larxlfill 

Mid-State  Disposal,  Inc.  Landfill  _ 

Moss-Amencan(Kerr-McGee  Oil  Co.)  „ 

Muskego  Sanitary  Landfill „ 

N.W.  Mauthe  (k>.,  Inc  

National  Presto  Industries,  Inc 

Norttiem  Engraving  Co  „ 

Ocononxjwoc  Electroplatirig  Co.  Inc 

Onalaska  MjniapaJ  Landfill  

Penta  Wood  Products  

Refuse  Hideaway  Landfil  ., 

Ripon  City  Landfil  „ 

Sauk  County  LandU  ...._ 

Schmalz  Dump 

Scrap  Processing  Co.,  Inc  

ShetJoygan  Hartxx  &  River 

SpicMer  Landfil 

Stoughlon  City  LandMI 


City/County 

Lyndon. 

Burlington 

Bennington. 

Chehalis „ 

VarKX>uver ;. 

Centralia. 
Colbert. 

Pierce  County  

Tacoma. 

Yakima 

VarKouver. 
Spokane. 
Spokane  County. 

Seattle 

Pierce  County. 
Mead. 

Lakewood  

Mica. 
Kent. 

Moses  Lake. 
Spokane. 

Spokane  

Everson 

Everson 

Spokane. 

Renton  

Seattle. 
Tumwater. 
Pasco. 
Maple  Valley. 

Kent  _ 

Loomis  

Spokane. 
Marysvllle. 
Vancouver. 
Vancouver. 

Kent  

Bainbndge  Islarxl. 

Algonui 

DePere. 

Dunn. 

Delavan. 

Eau  Claire 

Franklin  

Stoughton  

Williamstown. 

Caledonia. 

Janesville. 

Janesville. 

Kohler. 

MerxxTK>nee  Falls. 

Whitelaw  

Franklin  Township  

Bkxxning  Grove. 
BrookfieM. 

Cleveland  Townstnp 

Milwaukee. 
Muskego. 

Appleton , 

Eau  Claire. 

Sparta  

Ashippin  _.. 

Onalaska „.._„„„„.„., 

Darnels. 
Mkldteton. 

Ripon  „ 

Excelskjr 

Harrison  „ 

Medford. 
Shetxjygan. 
Spencer. 
Stoughtoa 


Notes(a) 


P 
C,P 
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State 


Wl  . 
Wl  . 
Wl  . 
Wl  . 
Wl  . 
Wl  . 

wv 
wv 
wv 
wv 

WY 
WY 


Site  name 


Tomah  Armory  

Tomah  Fairgrounds , 

Tomah  Murucipal  Sanitary  Landfill 

Waste  Mgmt  of  Wl  (BrookfieU  Sanit  LF)  .... 

Wausau  Ground  Water  Corrtamination , 

Wheeler  Pit 

Fike  Ctiemical,  Inc  .. ...... 

Follansbee  Site  „ 

Ordnance  Works  Disposal  Areas 

Sheiron  Steel  Corp  (Fairmort  Coke  Works) 

Baxter/Unk>n  Pacific  Tie  Treating  

Mystery  Bridge  Rd^.S.  Highway  20  


City/County 


Tomah. 

Tomah 

Tomah. 
Brookfiekj. 

Wausau 

La  Prairie  Township 

Nitro. 

Fottar^sbee. 

Morgantowa 

Fairmont 

Laramie.      * 

EvansviHe _ 


Notes(a) 


(a)  A  •  Based  on  issuance  of  health  advisory  by  Agency  for  Toxic  Substances  and  Disease  Registry  (if  scored.  HRS  score  need  not  be  < 
28.50). 
C  >  Sites  on  constructkxi  completk>n  list 

S  >  State  top  priority  (included  anwng  ttie  100  top  priority  sites  regardless  of  score). 
P  -  Sites  with  partial  deletion(s). 

Table  2.— Federal  Faciuties  Section 


St 


AK 

AK 

AK 

AK 

AK 

AK 

AL 

AL 

AL 

AZ 

AZ 

AZ 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CO 

CO 

CO 

CT 

DE 

FL. 

FL. 

FL. 

FL. 

FL. 

FL. 

QA 

6A 

GU 


Site  name 


Adak  Naval  Air  Statkm  ...; 

Eielson  Air  Force  Base  

Elmendorf  Air  Force  Base 

Fort  Rkjhardson  (USARMY) ^ 

Fort  Wainwright 

Standard  Steel  &  Metals  Sahraige  Y»d  (USDOT) 

Alat>ama  Army  Ammunitkxi  Plarrt 

Armiston  Amny  Depot  (SE  Industrial  Area)  

Redstone  Arsenal  (USARMY/NASA) 

Luke  Air  Force  Base  

Williams  Air  Force  Base 

Yuma  Marine  Corps  Air  Station 

Barstow  Marine  Corps  Logistics  Base 

Camp  Pendleton  Marine  Corps  Base 

Castle  Air  Force  Base 

Corxxxd  Naval  Weapons  Statkxi 

Edwards  Air  Force  Base 

B  Toro  Marine  Corps  Air  Station 

FortOrd 

George  Air  Force  Base 

Jet  Propulskxi  Laboratory  (NASA) 

LEHRA^kJ  Campus  Landfill  (USDOE) .„„ 

Lawrence  Livemxxe  Lab  Site  300  (USDOE)  

Lawrence  Livermore  Laboratory  (USDOE) 

March  Air  Force  Base 

Mattier  Air  Force  Base 

McClelan  Air  Force  Base  (GW  Contam) 

Moffett  Naval  Air  Statk>n „. 

Norton  Air  Force  Base  

Riverttank  Army  Ammunitx)n  Plant _. 

Sacramento  Amiy  Depot .. 

Sharpe  Amny  Depot 

Tracy  Defense  Depot  (USARMY) 

Travis  Air  Force  Base  

Treasure  Island  Naval  Statk>r>-Hun  R  An  

Air  Force  Plant  PJKS 

Rocky  Flats  Plant  (USDOE) 

Rocky  Mountain  Arsenal  (USARMY)  „ 

New  London  Sut)marine  Base „. 

Dover  Air  Force  Base  „.....,.„..„. 

Cecil  FieW  Naval  Air  Statkm 

Homestead  Air  Force  Base „ 

Jacksonville  Naval  Air  Statkxi 

Pensacola  Naval  Air  Sttfion  

TyndaH  Air  Force  Base  

Wliiting  FieW  Naval  Air  Statnn  „. 

Marine  Corps  Logistics  Base 

Robins  Air  Force  Base(Lf*4/Sludge  Lagoon  

Andersen  Air  Force  Base 


City/County 


Adak. 

Fairt>anks  N  Star  Borou(^. 

Greater  Anchorage  Borough. 

Arx^horage. 

Fairbanks  N  Star  Borough. 

Arx^horage. 

ChiWersburg. 

Annistoa 

HuntsviHe. 

Gtendale. 

Chandter. 

Yuma. 

Barstow. 

San  Diego  County. 

Merced. 

Concord. 

Kem  County. 

El  Toro. 

Marina. 

Vctorville. 

PasaderuL 

Davis. 

Livermore. 

Livernxxe. 

Riverside. 

Sacramento. 

Sacramento. 

Sunnyvale. 

San  Berr^ardino. 

Rivert)ank. 

Sacramento. 

Lathrop. 

Tracy. 

Sotono  County. 

San  Francisco. 

Waterton. 

Gokten. 

Adams  County. 

New  London. 

Dover. 

Jacksonville. 

Homestead. 

Jacksonville. 

Pensacola. 

Panama  City. 

Miltoa 

Alaany. 

Houston  County. 

Yigo. 


NotM(a) 
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Table  2. — Federal  Facilities  Section— Continued 


St 


HI  . 

HI  . 

HI  . 

lA  . 

ID  . 

10  . 

IL.. 

IL.. 

IL„ 

IL.. 

KS 

KY 

LA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MO 

MO 

MO 

MO 

MO 

ME 

ME 

ME 

MN 

MN 

MO 

MO 

MO 

NC 

NC 

NE 

NH 

NJ 

NJ 

HJ 

NJ 

NJ 

NJ 

NM 

NY 

NY 

NY 

NY 

OH 

OH 

OH 

OK 

OR 

OR 

PA 

PA 

PA 

PA 

PA 

PA 

PR 

Rl  . 

Rl  . 

SC 

SC 

SO 

TN 

TN 

TN 

TX 

TX 


Site  name 


Naval  Computer  &  Telecommunications  Aiea 

Pearl  Hartxx  NavaJ  Complex 

SchofteW  Barracks  (USARMY)  _ 

Iowa  Army  Ammunrtwo  Plant _ ., 

Idaho  Nabonal  Engmeehng  Lab  (USOOE) 

Mountain  Home  Air  Fo»t»  Base  

JoJiet  Army  Ammunition  Plant  (LAP  Area) 

Joiiet  Army  Arrrnunition  Plant  (Mfg  Area)  

Sangamo  Electhc/Crab  Orchard  NWR  (USOOI)  

Savanna  Army  Depot  Activity  

Fort  Riiey - 

Paducah  Gaseous  Oiflusion  Plant  (USOOE) 

Louisiana  Army  Ammunition  Plant 

Fort  Devens „. _.... 

Fort  Devens-Sudbury  Training  Annex  

Hanscom  FiekVHarwcom  Air  Force  Base 

Matenais  Technology  Laboratory  (USARMY) _ 

NatK*  Laboratory  Army  Research.  D4E  Cntr  ...„ 

Naval  Weapons  industnaJ  Reserve  Plant 

OUs  Ajf  NatiooaJ  Guard  (USAF) 

South  Weyrrxxjth  Naval  Air  Station  

Aberdeen  Proving  Ground  (Edgewood  Area) 

Aberdeen  Provir>g  Ground  (Michaelsville  LF) 

Bettsville  AghcutturaJ  Research  (USDA) 

Indian  Head  Naval  Surface  Warfare  Center 

Paluxent  River  Naval  Air  Station  „ 

Brunswick  NavaJ  Air  Station 

Lonng  Air  Force  Base  „ 

Portsmouth  Navai  Shipyard  

Naval  Industrial  Reserve  Ordnarx:e  Plant  

New  Bnghtoo/Arden  Hills/TCAAP  (USARMY)  

Lake  City  Army  Ammu.  Plant  (NW  Lagoon) „ 

Wekton  Spring  Former  Army  Ordnance  Works 

WeWon  Spnng  Quarry/Plant/Pitts  (USOOE) 

Camp  Lejeune  Military  Res.  (USNAVY)  

Cherry  Point  Manne  Corps  Air  Statkxi  

Comhusker  Army  Ammunition  Plant 

Pease  Air  Force  Base 

Federal  Aviation  Admwi.  Tedi  Center 

Fort  CHx  (Landfill  Site)  „ 

Naval  Air  Engineenng  Center  

Naval  Weapor«  Station  Earle  (Site  A)  _ 

Picatnny  Arsenal  (USARMY)  

W.R.  Grace/Wayne  Interim  Storage  (USOOE) 

Lee  Acres  Landfill  (USOCM)  

Brookhaven  NatwnaJ  Laboratory  (USOOE)  «. 

Gnffiss  Air  Force  Base 

Plattsburgh  Air  Force  Base 

Seneca  Army  Depot 

Feed  Matenals  Production  Center  (USOOE) 

Mound  Plant  (USOOE) 

Wnghl-Panerson  Air  Force  Base _„. 

Tinker  Air  Force  (SoWter  Cr/BkJg  300)  

Fremont  Nat.  Forest  Uranium  Mines  (USOA) 

Umatilla  Army  Depot  (Lagoor«) 

LetterVenny  Army  Depot  (POO  Area)  .., 

Letterkenny  Amny  Depot  (SE  Area)  

Naval  Air  Devetopment  Center  (8  Areas)  

Navy  Ships  Parts  Control  Cer«er 

Tobyhama  Army  (Depot 

Witow  Grove  NavaJ  Air  &  Air  Res.  Sta 

Naval  Security  Group  Activity  

Davisvile  Naval  Construction  Batt  Cent 

Newport  Naval  EducatiorVTraining  Center  

Parris  Island  Manne  Corps  Recruit  Depot 

Savannah  River  Site  (USOOE)  

Ellsworth  Air  Force  Base  

Memphw  Defense  Depot  (OLA) 

Milan  Army  Ammunition  Plant 

Oak  Ridge  Reservation  (USOOE)  

A»  Force  Plant  M  (General  Dynarracs) 

Lone  Star  Army  Ammunitkxi  Plant  


City/County 


Oahu. 

Pearl  Harbor. 

Oahu. 

Mkttetown. 

Idaho  Fails. 

Mountain  Home. 

JolieL 

JoiieL 

Cartervitle. 

Savanna. 

Junction  City. 

Paducah. 

Ooyline. 

Fort  Devens. 

Mkldlesex  County. 

Bedford. 

Watertown. 

NatKk. 

Bedford. 

Falmouth. 

Weymouth. 

Edgewood. 

Aberdeen. 

Beltsville. 

Indian  Head. 

St.  Mary's  County. 

Brurawick. 

Limestone. 

Kiltery. 

Fridtey. 

htew  Bnghtoo. 

Independence. 

St.  Chartos  County. 

St.  Charles  County. 

Onstow  County. 

Havekx:k. 

Hail  County. 

Portsmouth/Newington. 

Atlantic  County. 

Pemberton  Township. 

LakehursL 

Colts  Neck. 

Rockaway  Township. 

Wayne  Township. 

Farmington. 

Upton. 

Rome. 

Plattsburgh. 

Romulus. 

Femakl. 

MiamistXirg. 

Dayton. 

Oklahoma  City. 

Lakeview. 

Hermiston. 

Franklin  Ckiunty. 

Chamberstxjrg. 

Warminster  Township. 

Mechanicsburg. 

Tobyhanna. 

WWow  Grove. 

Sabana  Seca. 

North  Kingston. 

Newport. 

Parris  Island. 

Aiken. 

Rapid  City. 

Memphis. 

Milan. 

OakRklge. 

Fort  Worth. 

Texarkana 


Notes(a) 


Table  2.— Federal  Facilities  Section— Continued 


St 


TX  . 

TX  . 

UT  . 

UT  . 

UT  . 

UT  . 

VA  . 

VA  . 

VA  . 

VA  . 

VA  . 

VA  . 

VA  . 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WV 

WV 

WY 


Site  name 


Longhom  Army  Ammunitk>n  Plant 

Pantex  Plant  (USOOE)  

HiH  Air  Force  Base  

Montrcello  Mill  Tailings  (USOOE) 

Ogden  Defense  Depot  (OLA) „ 

Tooele  Army  Depot  (North  Area) 

Defense  Ger>eral  Supply  Center  (OLA)  

Fort  Eustis  (US  Army)  

Langley  Air  Force  Base/NASA  Langley  Cntr 

Marine  Corps  Comtat  Development  Commsuid 

Naval  Surface  Wartare — Dahlgren  

Naval  Weapons  Station— Yorktown 

Norfolk  Naval  Base  (Sewells  R  Nvl  Cmpx) 

American  Lake  Gardens/McChord  AFB  

Bangor  Naval  Sutxnarine  Base  

Bangor  Ordnance  Disposal  (USNAVY)  

FairchikJ  Air  Force  Base  (4  Waste  Areas) 

Fort  Lewis  Logistics  Center  

Hanford  100-Area  (USOOE)  

Hanford  200-Area  (USOOE)  

Hanford  300-Area  (USOOE)  „ 

Jackson  Park  Housing  Complex  (USfJAVY)  

Naval  Air  Statk>n,  Whidbey  IslarxJ  (Ault)  

Naval  Undersea  Warfare  Statk>n  (4  Areas) 

OW  Navy  Dump/Manchester  Lab  (USEPA/NOAA) 

Port  Hadlock  Detachment  (USNAVY) 

Puget  Sound  Naval  Shipyard  Complex  

Allegany  Ballistks  Laboratory  (USNAVY) 

West  Virginia  Ordnance  (USARMY)  

F.E.  Warren  Air  Force  Base  


City/County 


Kamack. 

Pantex  Village. 

Ogden.' 

MontKetk). 

Ogdea 

Tooele. 

Chesterfield  County. 

Newport  News. 

Hamipton. 

QuantKO. 

OaNgren. 

Yorktown. 

Nortolk. 

Tacoma. 

Silverdale. 

Bremerton. 

Spokane  County. 

Tillicum. 

Benton  County. 

Benton  County. 

Benton  County. 

Kitsap  County. 

Whidbey  Island. 

Keyport. 

Manchester. 

Indian  Island. 

Bremerton. 

Mineral. 

Point  Pleasant. 

Cheyenne. 


Note$(a) 


(a)  A-Based  on  issuance  of  health  advisory  by  Agency  for  Toxic  Substances  and  Disease  Registry  (if  scored.  HRS  score  need  not  be  >28.50). 

C>Sites  on  construction  completion  list. 

S«State  top  priority  (included  among  the  1(X)  top  priority  sites  regardless  of  score). 

P»Sites  with  partial  deletk>n(s). 

[PR  Doc.  97-8086  Filed  3-31-97;  8:45  am| 
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ENVIROfMENTAL  PflOTECHON 
AGENCY 

40CfRPMt300 
[Fm.-6806-31 

National  PrtorMes  Ust  for  Uncontrolled 
Hazardous  Waste  Sites.  Proposed  Rule 
Na22 

AOENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended, 
requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  list. 

This  rule  proposes  to  add  6  new  sites 
to  the  NPL.  5  to  the  General  Superfund 
Section  and  1  to  the  Federal  Facilities 
section.  Hiis  rule  also  withdraws  one 
site  from  proposal  to  the  NPL.  The  NPL 
is  intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  fiulher 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate. 

DATES:  Comments  must  be  submitted 
(postmarked)  on  or  before  June  2, 1997. 
A00AESSE8:  By  Mail:  Mail  original  and 
three  copies  of  comments  (no  facsimiles 
or  tapes)  to  Docket  Coordinator, 
Headquarters:  U.S.  EPA;  CERCLA 
Docket  Office;  (Mail  Code  5201G);  401 
M  Street,  SW..  Washington,  DC  20460; 
703/603-6917. 

By  Federal  Express:  Send  original  and 
three  copies  of  comments  (no  facsimiles 
or  tapes)  to  Docket  Coordinator, 
Headquarters;  U.S.  EPA;  CERCLA 
Docket  Office;  1235  Jefferson  Davis 
Highway;  Crystal  Gateway  #1,  First 
Floor;  Arlington.  VA  22202. 

By  E-Mail:  Comments  in  ASCD  format 
only  may  be  mailed  directly  to 
SUPERFUND.DOCKET@EPAMAIL. 
EPA.GOV.  E-mailed  comments  must  be 
followed  up  by  an  original  and  three 
copies  sent  by  mail  or  Federal  Express. 

For  additional  Docket  addresses  and 
further  details  on  their  contents,  see 
Section  I  of  the  SUPPt^MENTARY 
MFORMATION  portion  of  this  preamble. 


FOR  FURTHER  INFORMATION  CONTACT. 
Terry  Keidan,  State  and  Site 
Identification  Center,  Office  of 
Emergency  and  Remedial  Response 
(Mail  Code  5204G),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC,  20460,  or  the 
Superfund  Hotline,  Phone  (800)  424- 
9346  or  (703) 412-9810  in  the 
Washington,  IX],  metropolitan  area. 

SUPPI.EMENTARY  INFORMATION: 

L  Introduction 

0.  Contents  of  This  Proposed  Rule 

in.  ExecuUve  Order  12866 

rV.  Unfunded  Mandates 

V.  Effect  on  Small  Businesses 

L  Introductimi 

Background 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  hazardous  waste  sites. 
CERCLA  was  amended  on  October  17, 
1986,  by  the  Superfund  Amendments 
and  Reauthorization  Act  ("SARA"), 
Public  Law  No.  99-499,  100,  Stat.  1613 
et  seq.  To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  Part 
300.  on  July  16, 1982  (47  FR  31180), 
piirsuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237. 
August  20. 1981).  The  NCP  sets  forth  the 
guidelines  and  procedures  needed  to 
respond  under  CERCLA  to  releases  and 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants. 
EPA  has  revised  the  NCP  on  several 
occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8,  1990  (55  FR  8666). 

Section  105(a)(8)(A)  of  CERCLA 
requires  that  the  NCP  include  "criteria 
for  determining  priorities  among 
releases  or  threatened  releases 
throughout  the  United  States  for  the 
purpose  of  taking  remedial  action  and, 
to  the  extent  practicable  taking  into 
accoimt  the  potential  urgency  of  such 
action,  for  the  purpose  of  taking  removal 
action."  "Removal"  actions  are  defined 
broadly  and  include  a  wide  range  of 
actions  taken  to  study,  clean  up,  prevent 
or  otherwise  address  releases  and 
threatened  releases.  42  U.S.C.  9601(23). 
"Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions  *  •  *."  42  U.S.C. 
9601(24). 

Pursuant  to  section  105(a)(8)(B)  of 
CERCLA.  as  amended  by  SARA,  EPA 
has  promulgated  a  list  of  national 
priorities  among  the  known  or 


threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  die  United  States.  That  list, 
which  is  Appendix  B  of  40  CFR  Part 
300,  is  the  National  Priorities  List 
("NPL"). 

CERCLA  section  105(a)(8)(B)  defines 
the  NPL  as  a  list  of  "releases"  and  as  a 
list  of  the  highest  priority  "facilities." 
CERCLA  section  105(a)(8)(B)  also 
requires  that  the  NPL  be  revised  at  least 
annually.  A  site  may  undergo  remedial 
action  financed  by  the  Trust  Fund 
established  under  CERCLA  (commonly 
referred  to  as  the  "Superfund")  only 
after  it  is  placed  on  the  NPL,  as 
provided  in  the  NCP  at  40  CFR 
300.425(b)(1).  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  remedy  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws.  Fiuther, 
the  NPL  is  only  of  limited  significance, 
as  it  does  not  assign  liaoility  to  any 
party  or  to  the  owner  of  any  specific 
property.  See  Report  of  the  Senate 
Committee  on  Environment  and  Public 
Works,  Senate  Rep.  No.  96-848,  96th 
Cong.,  2d  Sess.  60  (1980),  48  FR  40659 
(September  8, 1983). 

Three  mechanisms  for  placing  sites  on 
the  NPL  for  possible  remedial  action  are 
included  in  the  NCP  at  40  CFR 
300.425(c).  Under  40  CFR  300.425(c)(1). 
a  site  may  be  included  on  the  NPL  if  it 
scores  sufficiently  high  on  the  Hazard 
Ranking  System  ("HRS").  which  EPA 
promulgated  as  Appendix  A  of  40  CFR 
Part  300.  On  December  14,  1990  (55  FR 
51532),  EPA  promulgated  revisions  to 
the  HRS  partly  in  response  to  CERCLA 
section  105(c),  added  by  SARA.  The 
revised  HRS  evaluates  four  pathways: 
Ground  water,  surface  water,  soil 
exposure,  and  air.  The  HRS  serves  as  a 
screening  device  to  evaluate  the  relative 
potential  of  uncontrolled  hazardous 
substances  to  pose  a  threat  to  human 
health  or  the  environment.  As  a  matter 
of  Agency  policy,  those  sites  that  score 
28.50  or  greater  on  the  HRS  are  eligible 
for  the  NPL. 

Under  a  second  mechanism  for 
adding  sites  to  the  NPL,  each  State  may 
designate  a  single  site  as  its  top  priority, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2)  requires  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities,  one 
facility  designated  by  each  State 
representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  (see  42  U.S.C.  9605(a)(8)(B)). 

The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
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300.425(c)(3),  allows  certain  sites  to  he 
listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances  and 
Disease  Registry  ( ATSDR)  of  the  U.S.  Public 
Health  Service  has  issued  a  health  advisory 
that  recommends  dissociation  of  individuals 
from  the  release. 

•  EPA  determines  that  the  release  poses  a 
significant  threat  to  public  health. 

•  EPA  anticipates  that  it  will  be  more  cost- 
effective  to  use  its  remedial  authority  than  to 
use  its  removal  authority  to  respond  to  the 
release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8, 1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  December 
23, 1996  (61  FR  67656). 

The  NPL  includes  two  sections,  one  of 
sites  that  are  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
Secti(m"),  and  one  of  sites  being 
addressed  generally  by  other  Federal 
agencies  (the  "Federal  Facilities 
Section").  Under  Executive  Order  12580 
(52  FR  2923,  January  29. 1987)  and 
CERCLA  section  120,  each  Federal 
agency  is  responsible  for  carrying  out 
most  response  actions  at  focilities  under 
its  own  jurisdiction,  custody,  or  control, 
although  EPA  is  responsible  for 
preparing  an  HRS  score  and 
determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
Section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

Site  Boundaries 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (as  the  mere 
identification  of  releases),  for  it  to  do  so. 

CERCLA  section  105(a)(8)(B) 
mandates  listing  of  national  priorities 
among  the  known  "releases  or 
threatened  releases."  The  purpose  of  the 
NPL  is  merely  to  identify  releases  that 
are  priorities  for  further  evaluation. 
Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)).  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  upon  which  the 
NPL  placement  was  based  will,  to  some 
extent,  describe  which  release  is  at 
issue.  That  is,  the  NPL  site  would 
include  all  releases  evaluated  as  part  of 
that  HRS  analysis. 

When  a  site  is  listed,  it  is  necessary 
to  define  the  release  (or  releases) 
encompassed  by  the  listing.  The 
approach  generally  used  is  to  delineate 


a  geographical  area  (usually  the  area 
within  an  installation  or  plant 
boundaries)  and  identify  the  site  by 
reference  to  that  area.  As  a  legal  matter, 
the  site  is  not  coextensive  with  that 
area,  and  the  boundaries  of  the 
installation  or  plant  are  not  the 
"boundaries"  of  the  site.  Rather,  the  site 
*tonsists  of  all  contaminated  areas 
within  the  area  used  to  identify  the  site, 
as  well  as  any  other  location  to  which 
contamination  from  that  area  has  come 
to  be  located,  or  from  which  that 
contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  imderstood  is 
not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  "Jones  Co.  plant  site," 
does  not  imply  that  the  Jones  company 
is  responsible  for  the  contamination 
located  on  the  plant  site. 

.  EPA  regulations  provide  that  the 
"nature  and  extent  of  the  threat 
presented  by  a  release"  will  be 
determined  by  a  Remedial  Investigation/ 
Feasibility  Study  (RI/FS)  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.430(d)). 
During  the  RI/FS  process,  the  release 
may  be  foimd  to  be  larger  or  smaller 
than  was  originally  thought,  as  more  is 
learned  about  the  source(s)  and  the 
migration  of  the  contamination. 
However,  this  inquiry  focuses  on  an  ~ 
evaluation  of  the  threat  posed;  the 
boundaries  of  the  release  need  not  be 
exactly  defined.  Moreover,  it  generally 
is  impossible  to  discover  the  hill  extent 
of  where  the  contamination  "has  come 
to  be  located"  before  all  necessary 
studies  and  remedial  work  are 
completed  at  a  site.  Indeed,  the 
boimdaries  of  the  contamination  can  be 
expected  to  change  over  time.  Thus,  in 
most  cases,  it  may  be  impossible  to 
describe  the  boimdaries  of  a  release 
with  absolute  certainty. 


Further,  as  noted  above,  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
submitted  to  die  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

Deletions/Cleanups 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required: 

(ii)  All  appropriate  Superfund- 
financed  response  has  been 
implemented  and  no  further  response 
action  is  required;  or 

(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment,  and  taking  of  remedial 
measures  is  not  appropriate. 

To  date,  the  Agency  has  deleted  139 
sites  from  the  NPL. 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1, 1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  March  1997,  EPA  has 
partially  deleted  4  sites. 

EPA  also  has  develofied  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142,  March  2, 1993). 
Sites  qualify  for  the  CCL  when: 

(1)  any  necessary  physical 
construction  is  complete,  whether  or  not 
final  cleanup  levels  or  other 
requirements  have  been  achieved; 

(2)  EPA  has  determined  that  the 
response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or 

(3)  the  site  qualifies  for  deletion  from 
die  NPL 
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Indnsioa  of  a  site  on  tiie  GCL  Has  No 
Legal  Significance 

In  addition  to  the  132  sites  that  have 
been  deleted  from  the  NPL  because  they 
have  been  cleaned  up  (7  sites  have  been 
deleted  based  on  deferral  to  other 
authorities  and  are  not  considered 
cleaned  up),  an  additional  291  sites  are 
also  on  the  NPL  (XL.  Thus,  as  of  March 
1997.  the  CCL  consists  of  423  sites. 

Public  Comment  Period 

The  documents  that  form  the  basis  for 
EPA's  evaluation  and  scoring  of  sites  in 
this  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  and  in 
the  appropriate  Regional  ofBces.  The 
dockets  are  available  for  viewing,  by 
appointment  only,  after  the  appearance 
of  this  rule.  The  hours  of  operation  for 
the  Headquarters  docket  are  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday  excluding  Federal  hoUdays. 
Please  contact  individual  Regional 
dockets  for  hours. 
Docket  Gxirdinator,  Headquarters.  U.S. 

EPA  CERCLA  Docket  Office,  Ciystal 

Gateway  *1. 1st  Floor,  1235  Jefferson 

Davis  Highway,  Arlington.  VA  22202, 

703/603-8917 

(Please  note  this  is  a  visiting  address 
only.  Mail  comments  to  addr^  listed 
in  ADDRESSES  section  above.) 
Jim  Kyed,  Region  1,  U.S.  EPA  Waste 

Management  Records  Center.  HRC- 

CAN-7,  J.F.  Kennedy  Federal 

Building.  Boston.  MA  02203-2211. 

617/573-9656 
Ben  Conetta.  Region  2,  U.S.  EPA.  290 

Broadway.  New  Yor^c.  NY  10007- 

1866. 212/637-4435 
Diane  McCreary,  Region  3.  U.S.  EPA 

Library.  3rd  Floor.  841  Chestnut 

Building,  9th  &  Chestnut  Streets. 

Philadelphia.  PA  19107.  215/566- 

5250 
Kathy  Piselli.  Region  4.  U.S.  EPA.  100 

Alabama  Street.  SW.  Atlanta.  GA 

30303.  404/562-8190 
Cathy  Freeman.  Region  5.  U.S.  EPA, 

Records  Center,  Waste  Management 

Division  7-J,  Metcalfe  Federal 

Building.  77  West  Jackson  Boulevard, 

Chicago.  IL  60604,  312/886-6214 
Bart  Canellas,  Region  6,  U.S.  EPA,  1445 

Ross  Avenue,  Mail  Code  6H1MA. 

Dallas,  TX  75202-2733.  214/655-6740 
Carole  Long,  Region  7,  U.S.  EPA,  726 

Minnesota  Avenue,  Kansas  Qty,  KS 

66101,913/551-7224 
Pat  Smith,  Region  18.  U.S.  EPA.  999 

I8th  Street,  Suite  500,  Denver.  00 

80202-2466, 303/312-6082 
Carolyn  Douglas.  Region  9.  U.S.  EPA.  75 

Hawthorne  Street,  San  Francisco,  CA 

94105,  415/744-2343 

David  Bennett,  Region  10,  U.S.  EPA, 
11th  Floor  1200  6th  Avenue,  Mail  Stop 


HW-114,  Seattle,  WA  98101,  206/553- 
2103 

The  Headquarters  docket  for  this  rule 
contains:  HRiS  score  sheets  for  each 
proposed  site;  a  Documentation  Record 
for  each  site  describing  the  information 
used  to  compute  the  score;  information 
for  any  site  affected  by  particular 
statutory  requirements  or  EPA  listing 
policies;  and  a  list  of  dociunents 
referenced  in  the  Documentation 
Record. 

The  Headquarters  docket  also 
contains  an  "Additional  Information" 
document  which  provides  a  general 
discussion  of  the  statutory  requirements 
affecting  NPL  listing,  the  purpose  and 
implementation  of  the  NPL,  and  the 
economic  impacts  of  NPL  listing. 

Each  Regional  docket  for  this  rule 
contains  all  of  the  information  in  the 
Headquarters  docket  for  sites  in  that 
Region,  plus,  the  actual  reference 
doamients  containing  the  data 
principally  relied  upon  and  dted  by 
EPA  in  calculating  or  evaluating  the 
HRS  scores  for  sites  in  that  Region. 
These  reference  documents  are  available 
only  in  the  Regional  dockets.  Interested 
parties  may  view  dociunents,  by 
appointment  only,  in  the  Headquarters 
or  the  appropriate  Regional  docket  or 
copies  may  be  requested  from  the 
Headquarters  or  appropriate  Regional 
docket.  An  infonnai  request,  rather  than 
a  formal  written  request  under  the 
Freedom  of  Information  Act,  should  be 
the  ordinary  procedure  for  obtaining 
copies  of  any  of  these  documents. 

EPA  considers  all  comments  received 
during  the  comment  p>eriod.  Ehuing  the 
comment  period,  comments  are  placed 
in  the  Headquarters  docket  and  are 
available  to  the  public  on  an  "as 
received"  basis.  A  complete  set  of 
comments  will  be  available  for  viewing 
in  the  Regional  docket  approximately 
one  week  after  the  formal  comment 
period  closes.  Comments  received  after 
the  comment  period  closes  will  be 
available  in  the  Headquarters  docket 
and  in  the  Regional  docket  on  an  "as 
received"  basis.  Comments  that  include 
complex  or  voluminous  reports,  or 
materials  prepared  for  purposes  other 
than  HRS  scoring,  shoiild  point  out  the 
specific  information  that  □'A  should 
consider  and  how  it  affects  individual 
HRS  factor  values.  See  Northside 
Sanitary  Landfill  V.  Thomas.  849  F.2d 
1516  (D.C.  Cir.  1988).  EPA  will  make 
final  listing  decisions  after  considering 
the  relevant  comments  received  during 
the  comment  period. 

In  past  rules,  EPA  has  attempted  to 
respond  to  late  comments,  or  when  that 
was  not  practicable,  to  read  all  late 
comments  and  address  those  that 


brought  to  the  Agency's  attention  a 
fundamental  error  in  the  scoring  of  a 
site.  Although  EPA  intends  to  pursue 
the  same  policy  with  sites  in  this  rule, 
EPA  can  guarantee  that  it  will  consider 
only  those  conmients  postmarked  by  the 
close  of  the  formal  comment  period. 
EPA  has  a  ]>olicy  of  not  delaying  a  final 
listing  decision  solely  to  accommodate 
consideration  of  late  comments. 

In  certain  instances,  interested  parties 
have  written  to  EPA  concerning  sites 
which  were  not  at  that  time  proposed  to 
the  NPL.  If  those  sites  are  later  proposed 
to  the  NPL,  parties  should  review  their 
earlier  concerns  and,  if  still  appropriate, 
resubmit  those  concerns  for 
consideration  during  the  formal 
conmient  period.  Site-specific 
correspondence  received  prior  to  the 
period  of  formal  proposal  and  comment 
will  not  generally  be  included  in  the 
docket. 

n.  Contents  of  This  Proposed  Rule 

Table  1  identifies  the  5  sites  in  the 
General  Superfund  section  being 
proposed  to  the  NPL  in  this  rule.  Table 
2  identifies  the  1  site  in  the  Federal 
Facility  section  being  proposed  to  the 
NPL  in  this  rule.  These  tables  follow 
this  preamble.  All  sites  are  proposed 
based  on  HRS  scores  of  28.50  or  above. 
The  sites  in  Table  1  and  Table  2  are 
Usted  alphabetically  by  State,  for  ease  of 
identification,  with  group  niunber 
identified  to  provide  an  indication  of 
relative  ranking.  To  determine  group 
number,  sites  on  the  NPL  are  placed  in 
groups  of  50;  for  example,  a  site  in 
Group  4  of  this  proposal  has  a  score  that 
falls  within  the  range  of  scores  covered 
by  the  fourth  group  of  50  sites  on  the 
NPL. 

Withdrawal  of  Annie  Creek  Mine 
Tailings 

EPA  is  hereby  withdrawing  the 
proposal  of  Annie  Creek  Mine  Tailings, 
located  in  Lead,  South  Dakota.  This 
withdrawal  was  proposed  on  December 
23, 1996  (61  FR  67656).  EPA  received 
no  comments  regarding  the  proposal  to 
withdraw  this  site. 

These  actions  along  with  a  final  rule 
published  elsewhere  in  today's  Federal 
Register,  results  in  an  NPL  of  1,206 
sites,  1,055  in  the  General  Superfund 
Section  and  151  in  the  Federal  Facilities 
Section.  With  this  proposal  of  6  new 
sites,  there  are  now  49  sites  proposed 
and  awaiting  final  agency  action,  43  in 
the  General  Superfund  Section  and  6  in 
the  Federal  Facilities  Section.  Final  and 
proposed  sites  now  total  1,255. 

m.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
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action  fix)m  Executive  Order  12866 
review. 

IV.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  When  a  written 
statement  is  needed  for  an  EPA  rule, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  wiUi  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 


development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (within  the  meaning  of  Title 
n  of  the  UMRA)  for  State,  local,  or  tribal 
governments  or  the  private  sector.  Nor 
does  it  contain  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  "This 
is  because  today's  listing  decision  does 
not  impose  any  enforceable  duties  upon 
any  of  these  governmental  entities  or  the 
private  sector.  Inclusion  of  a  site  on  the 
NPL  does  not  itself  impose  any  costs.  It 
does  not  establish  that  EPA  necessarily 
will  undertake  remedial  action,  nor  does 
it  require  any  action  by  a  private  party 
or  determine  its  liability  for  site 
response  costs.  Costs  that  arise  out  of 
site  responses  result  from  site-by-site 
decisions  about  what  actions  to  take,  not 
directly  from  the  act  of  listing  itself. 
Therefore,  today's  rulemaking  is  not 
subject  to  the  requirements  of  section 
202,  203  or  205  of  the  Unfunded 
Mandates  Reform  Act. 

V.  Effect  on  Small  Businesses 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Act  refers  to  small 
businesses,  small  government 
jurisdictions,  and  nonprofit 
organizations. 

While  this  rule  proposes  to  revise  the 
NPL,  an  NPL  revision  is  not  a  typical 
regulatory  change  since  it  does  not 


automatically  impose  costs.  As  stated 
above,  adding  sites  to  the  NPL  does  not 
in  itself  require  any  action  by  any  party, 
nor  does  it  determine  the  liability  of  any 
party  for  the  cost  of  cleanup  at  the  site. 
FurUier,  no  identifiable  groups  are 
affected  as  a  whole.  As  a  consequence, 
impacts  on  any  group  are  hard  to 
predict.  A  site's  inclusion  on  the  NPL 
could  increase  the  likelihood  of  adverse 
impacts  on  responsible  parties  (in  the 
form  of  cleanup  costs),  but  at  this  time 
EPA  cannot  identify  the  potentially 
affected  businesses  or  estimate  the 
nimiber  of  small  businesses  that  might- 
also  be  affected. 

The  Agency  does  exp)ect  that  placing 
the  sites  in  this  proposed  rule  on  the 
NPL  could  significantly  affect  certain 
industries,  or  firms  within  industries, 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
determining  enforcement  actions, 
including  not  only  a  firm's  contribution 
to  the  problem,  but  also  its  ability  to 
pay.  The  impacts  (from  cost  recovery) 
on  small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  bn  a  substantial 
number  of  small  entities.  Therefore,  this 
proposed  regulation  does  not  require  a 
regulatory  flexibility  analysis. 


National  Prjorities  List  Proposed  Rule  #22,  General  Superfund  Section 


&ate 

Site  name 

City/county 

Group 

FL „.. 

Florida  Petroleum  Reprooessors  _ 

Terry  Creek  Dredge  Spoil  Areas/Hercules  Outfall  „ „ 

DePue/New  Jersey  Zinc/Mobil  Chemical  Corp  

Fort  Lauderdale  

Brunswick  „ 

5« 

s 

IL  

vyiage  of  DePue 

Lower  Salford  Township 

Odessa  _ 

1 

PA  

TX 

Salford  Quarry _ 

Sprague  Road  Ground  Water  Plume  „ „ 

10 

tiarrber  of  Sites  Proposed  to  General  Superfund  Section:  5. 

National  Priorities  List  Proposed  Rule  #??,  Federal  Facilities  Section 

state 

Site  name 

Cfty/county 

Group 

MD 

Fort  George  G.  Meade  ..     „ _ 

Odenton 

4 

Number  of  Sites  Proposed  to  Federal  Facilities  Section:  1 . 


List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 


materials.  Intergovernmental  relations. 
Natural  resources.  Oil  pollution. 
Reporting  and  recordkeeping 


requirements,  Sup>erfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 
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Authority:  33  U.S.C  1321(c)(2);  42  U.S.C 
9601-9657;  E.O.  12777.  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  EO.  12580.  52  FR  2923, 
3  CFR.  1987  Comp.,  p.  193. 

Dated:  March  25. 1997. 
Hmotby  Fields,  Jr.. 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
(FR  Doc.  97-8087  Filed  3-31-97;  8:45  am) 
■LUNO  COM  KMO  qq  r 
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523-4534 
523-3187 
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Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  202-275-0920 
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machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
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at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 
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REMNOERS 

The  items  in  this  list  were 
editonalty  corrpled  as  an  aid 
to  Federal  Register  users. 
Inciusk)n  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  1,  1997 

AGRICULTURE 
DEPARTMENT 

Agricultural  Martoting 

Service 

Nectarines  and  peaches 

grown  in  CaMfiDmia: 

published  4-1-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Supertund  program: 
National  oil  arxj  hazardous 
substances  contingervry 
plan- 
National  priorities  list 
update;  published  4-1- 
97 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Communications  equipment: 
Radk)  frequency  devices — 
Unlicensed  equipment, 

NII/SUPERNet  devices, 

operation  in  5  GHz 

frequency  rar^; 

published  1-31-97 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Securities  transactions; 
recordkeeping  arx) 
confirmation  requirements; 
published  3-5-97 

FEDERAL  RESERVE 
SYSTEM 

Consumer  teasing  (Regulation 
M): 

Ad^^ertising  dndosures  for 
lease  transactiorra; 
streamlining;  publistied  4- 
1-97 

Depository  institutions;  reserve 
requirements  (Regulation  D): 

Time  deposits,  nonpersonal 
time  deposits, 
Eurocurrency  liabilities, 
etc.;  pubkshed  12-31-96 

Loans  to  executive  officers, 
directors,  and  prirx:ipal 
stiareholders  of  member 
banks  (Regulation  O): 
Loans  to  hoking  companies 

and  affiliates;  published  3- 

20-97 

Membership  of  State  banking 
institutior«  (Regulation  H): 

Securities  transactions 
effected  by  State  member 
banks;  recordkeeping  arxj 


confirmatkxi;  published  3- 
5-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  arid  Drug 
Administration 

Food  for  human  consumptna 
Food  labeling — 
Nuthent  content  daims; 
definition  of  term 
healthy;  published  4-1- 
97 
Organizatkyi.  functions,  and 
authority  delegations: 
Food  and  drugs;  technk:al 
amendments;  published  3- 
31-97 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Federal  regulatory  reform: 
Controlled  substarx»s  arxJ 
listed  chemk;als  dK/ersion 
regulations;  CFR  chapter 
III  consolidation 
Correction:  published  4-1- 
97 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalizatton  Service 

Immigration: 
Inspection  arxl  expedKed 
reriKJval  of  aliens; 
detention  and  removal  of 
aliens;  conduct  of  removal 
proceedings;  asylum 
procedures;  Federal 
regulatory  review; 
published  3-6-97 
PENSION  BENEFIT 
QUARANTY  CORPORATION 
Single-emptoyer  plans: 
Alkxation  of  assets — 
Interest  assumptions  lor 
valuing  t>enefits; 
published  3-14-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  carrier  transportation: 

Technical  amendments; 
published  4-1-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importatkxi  of 
animals  and  anirnal 
products: 

Exotic  Newcastle  Disease; 
deease  status  change — 
Great  Britain;  comments 
due  by  4-8-97; 
published  2-7-97 


AGRICULTURE 
DEPARTMENT 

Cooperative  State  Research, 
Education,  and  Extension 
Service 

Small  business  innovation 
research  grants  program; 
administrative  provisions; 
comments  due  by  4-10-97; 
published  3-11-97 
AGRICULTURE 
DEPARTMENT 

Food  and  Consumer  Service 
ChikJ  nutrition  programs: 
ChikJ  and  adult  care  food 
program — 
Day  care  honrte 
reimbursements; 
targeting  improvement; 
comments  due  by  4-7- 
97;  published  1-7-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 

Northeastern  United  States 
fisheries — 

Northeast  muttispedes; 
convnents  due  t>y  4-7- 
97;  published  3-19-97 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundTish; 
comments  due  t>y  4-8- 
97;  published  2-7-97 
Magrujson-Stevens  Fishery 
Consen/ation  arxJ 
Management  Act; 
implementation: 
Limited  access  permits; 
central  title  and  Nen 
registry;  comments  due  by 
4-7-97;  published  3-6-97 
DEFENSE  DEPARTMENT 
Acquisition  regulatiorra: 
Berry  AmerxJment 
application  to  synttietic 
taljnc  and  coated 
synttietic  fabric  and 
contracts  arxl 
subcontracts  for 
commercial  items; 
comments  due  by  4-8-97; 
published  2-7-97 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  gas  companies 
(Natural  Gas  Act): 
Authorizatnn  to  construct, 
operate,  or  modify 
facilities  used  for 
exportation  or  importation 
of  natural  gas;  corrvnents 
due  by  4-11-97;  published 
2-10-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implemerrtation 
plans: 


Preparation,  adoptkxi,  arxJ 

submittal — 

Sulfur  oxide  (sulfur 
dioxide)  emissions 
reduction;  comments 
due  by  4-11-97; 
published  3-20-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Delaware;  comments  due  by 

4-11-97;  published  3-12- 

97 
llknois;  comments  due  by  4- 

11-97;  published  3-12-97 
Oregon:  comments  due  t>y 

4-7-97;  published  3-7-97 
Pennsylvania;  comments 

due  by  4-10-97;  published 

3-11-97 
Virginia;  comments  due  t>y 

4-11-97;  published  3-12- 

97 
Air  quality  implementation 
plans;  approval  and 
pronrKilgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Oregon;  comments  due  by 

4-7-97;  published  3-7-97 
Virginia;  comments  due  by 

4-11-97;  published  3-12- 

97 
WasNngton  et  al.; 

comnrients  due  by  4-7-97; 

published  3-7-97 
Hazardous  waste  program 
authorizatioos: 
Nevada;  comments  due  by 

4-7-97;  published  3-7-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 
Arkansas;  comments  due  by 

4-7-97;  published  2-21-97 
klaho;  comments  due  by  4- 

7-97;  published  2-21-97 
Illinois;  comments  due  by  4- 

7-97;  published  2-21-97 
Kentucky;  comments  due  by 

4-7-97;  published  2-21-97 
Louisiana;  comments  due  t>y 

4-7-97;  published  2-21-97 
Montana;  comments  due  by 

4-7-97;  published  2-21-97 
North  Dakota;  convnents 

due  by  4-7-97;  published 

2-21-97 
Tennessee;  comments  due 

by  4-7-97;  published  2-21- 

97 
Utah;  comments  due  by  4- 

7-97;  published  2-21-97 
Washington;  comments  due 

by  4-7-97;  published  2-21- 

97 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 


Robert  T.  Stafford  Disaster 
Relief  and  Emergency 
Assistance  Act- 
Criminal  and  Civil 
penalties;  comments 
due  by  4-11-97; 
published  2-10-97 
GOVERNMENT  ETHICS 
OFFICE 

Conflict  of  interests; 
Executive  agency  etfw:s 
training  programs; 
comments  due  by  4-11- 
97;  published  3-12-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Paper  and  papertx>ard 
components — 
PerfluoroalkyI  sut)stituted 
phophate  ester  acids, 
anvnonium  salts; 
comments  due  by  4-7- 
97;  published  3-7-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Service 

Fellowships,  internships, 
trairHng: 
National  Institutes  of  Health 

clink^al  research  k>an 

repayment  program  for 

Individuals  from 

disadvantaged 

backgrounds;  comments 

due  by  4-11-97;  putilished 

2-10-97 

JUSTICE  DEPARTMENT 

Privacy  Act;  implementation; 
comnients  due  by  4-7-97; 
putilished  3-7-97 

PERSONNEL  MANAGEMENT 

OFFICE 

Empksyment 


Reductk>n  in  force — 
Retentkin  service  credK 
received  tiased  on  job 
performance;  comments 
due  by  4-7-97; 
putilished  2-4-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
British  Aerospace; 

comments  due  by  4-9-97; 

published  2-28-97 
Construcciones 

Aeronauticas,  S.A.; 

comments  due  by  4-10- 

97;  published  3-3-97 
Eurocopter  Deutschlarxj 

GmbH;  comments  due  by 

4-7-97;  published  2-4-97 
McDonnell  Douglas; 

comments  due  t>y  4-7-97; 

published  2-26-97 
Mitsut>ishi;  comments  due 

by  4-7-97;  published  2-26- 

97 
Raytheon;  comments  due  by 

4-7-97;  published  1-29-97 
Class  D  airspace;  comments 
due  t>y  4-7-97;  published  2- 
20-97 
Class  E  airspace;  comments 
due  by  4-7-97;  published  2- 
19-97 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes,  etc.: 
Basis  reduction  due  to 

discharge  of 

indebtedness;  comments 

due  by  4-7-97;  put)lished 

1-7-97 
Income  taxes: 
lnflatk>n-indexed  debt 

instruments;  cross- 


refererx^e;  comments  due 
by  4-7-97;  published  1-6- 
97 
Ot)ligation-shifting 
transactions,  multiple- 
party;  realized  income  and 
deductions;  comments 
due  by  4-8-97;  published 
12-27-96 

LIST  OF  PUBUC  LAWS 

This  is  tlie  first  in  a  continuing 
list  of  pufcilic  bills  from  the 
current  session  of  Congress 
which  have  become  Federal 
laws.  It  may  be  used  in 
conjunction  with  "PLUS" 
(Put)lic  Laws  Update  Service) 
on  202-523-6641.  This  list  is 
also  availat>le  online  at  httpy/ 
www.nara.gov/nara/fedreg/ 
fedreg.html. 

The  text  of  laws  is  not 
put}lished  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington.  DC  20402 
(phone.  202-512-2470).  The 
text  will  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
availat>le. 

H.J.  Res.  2S/P.L.  105-1 
Making  technical  corrections  to 
the  Omnitxis  Consolidated 
Appropriations  Act,  1997 
(Public  Law  104-208).  and  for 
other  purposes.  (Feb.  3.  1997; 
111  Stet.  3) 


H.R.  668/P.L  105-2 

Airport  and  Airway  Trust  Fund 
Tax  Reinstatement  Act  of 
1997  (Feb.  28,  1997;  111 
Stat  4) 

H.J.  Res.  36^.L.  105-3 

Approving  the  Presidential 
finding  that  Vhe  Hmitatkxi  on 
obligations  imposed  by  sectk>n 
518A(a)  of  the  Foreign 
Operatkxis,  Export  Financing, 
and  Related  Programs 
Appropnations  Act,  1997,  is 
having  a  negative  impact  on 
the  proper  functioning  of  ttie 
populatkxi  planning  program. 
(Feb.  28.  1997;  111  Stat.  9) 

H.R.  49VP.L  105^ 

To  designate  ttie  facility  of  the 
United  States  Postal  Service 
under  construction  at  7411 
Barlite  Boulevard  in  San 
Antonio.  Texas,  as  the  "Frank 
M.  Tejeda  Post  Office 
Building".  (Mar.  3.  1997;  111 
Stat  10) 

S.J.  Res.  S/P.L.  105-5 

Waving  certain  provisions  of 
the  Trade  Act  of  1974  relating 
to  ttie  appointment  of  ttie 
United  States  Trade 
Representetive.  (Mar.  17. 
1997;  111  Stat.  11) 

H.R.  924/P.L  105-6 

Victim  Rights  Clarification  Act 
of  1997  (Mar.  19.  1997;  111 
Stet  12) 

H.R.  514rt>.L  105-7 

District  of  Columbia  Inspector 
General  Improvement  Act  of 
1997  (Mar.  25.  1997;  111 
Stet  14) 


!▼ 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— APRIL  1997 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
coimted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
hoUday,  the  next  Federal  business  day 
is  used.  (Seel  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  OF  FR 

PUeuCATON 

15  0AVSAFTEB 
PUBLICATION 

30  DAYS  AFTER 
PUBUCAIION 

45  DAYS  AFTER 
PUBLICATION 

60  DAYS  AFTER 
PUBLICAION 

90  DAYS  AFTER 
PUBLICATION 

April  1 

April  16 

May  1 

May  16 

June  2 

June  30 

April  2 

April  17 

May  2 

May  19 

June  2 

Julyl 

Aprils 

April  18 

May  5 

May  19 

June  2 

July  2 

April  4 

April  21 

May  5 

May  19 

June  3 

July  3 

April? 

April  22 

May  7 

May  22 

June  6 

July  7 

Aprils 

April  23 

Mays 

May  23 

June  9 

July  7 

April  9 

April  24 

May  9 

May  27 

June  9 

Julys 

April  10 

April  25 

May  12 

May  27 

June  9 

July  9 

April  11 

April  28 

May  12 

May  27 

June  10 

July  10 

April  14 

April  29 

May  14 

May  29 

June  13 

July  14 

April  15 

April  30 

May  15 

May  30 

June  16 

July  14 

April  16 

May  1 

May  16 

June  2 

June  16 

July  15 

April  17 

May  2 

May  19 

June  2 

June  16 

July  16 

April  18 

Mays 

May  19 

June  2 

June  17 

July  17 

April  21 

May  6 

May  21 

June  5 

June  20 

July  21 

April  22 

May  7 

May  22 

June  6 

June  23 

July  21 

April  23 

May  8 

May  23 

June  9 

June  23 

July  22 

April  24 

May  9 

May  27 

June  9 

June  23 

July  23 

April  25 

May  12 

May  27 

June  9 

June  24 

July  24 

April  28 

May  13 

May  28 

June  12 

June  27 

July  28 

April  29 

May  14 

May  29 

June  13 

June  30 

July  28 

April  30 
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May  30 

June  16 
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Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(SeUcted  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  19%  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
ofTicial  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact^the 
GPO  Access  User  Support  Team  via; 

•    Phone:  toll-free:  1-888-293-6498 
■k    Email:  spoaccess8gpo.gov 
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NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

httpi/Zwww  jiara.gov/nara/bdrag/ddh/ddboatJitral 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  infoOfedreg.nara.gov 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  penon  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:        Sponsored  by  the  OfTice  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  pieaent: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federah  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:        To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
Then  trill  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  April  15,  1997  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  CapKol  Street,  NW. 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVA'nONS:  202-523-4538 
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This  section  of  the  FEDERAL  REGISTER 
contains  reiguiatory  docixnents  having  general 
applicat)ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  ttie  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Part  723 
RIN  0S60-AF14 

Special  Combinations  for  Hue-Oured 
TotMcco  Allotments  and  Quotas 

AGENCY:  Farm  Service  Agency.  USDA. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  rule  provides  for  special, 
but  highly  limited,  combinations  of  flue- 
cured  tobacco  allotments  and  quotas  of 
farms  having  production  flexibiUty 
contracts  under  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(1996  Act)  writh  farms  without 
production  flexibility  contracts;  and,  for 
burley  tobacco,  an  exemption  to  the  loss 
of  quota  on  farms  with  less  than  1.000 
pounds  of  quota  when  the  farm  would 
otherwise  meet  the  requirements  for  a 
farm  combination  but  for  the  existence 
of  a  production  flexibility  contract.  Also 
this  rule  corrects  certain  technical 
references. 

DATES:  Effective  April  2. 1997. 
Comments  must  be  received  by  May  2. 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Submit  comments  on  the 
interim  rule  to:  Director.  Tobacco  and 
Peanuts  Division.  USDA.  FSA.  STOP 
0514, 1400  Independence  Avenue  SW, 
Washington,  DC  20250-0514. 
Comments  may  be  faxed  to  202-690- 
2298.  All  written  submissions  made 
pursuant  to  this  rule  will  be  made 
available  for  public  inspection  in  Room 
5750  South  Biulding,  USDA.  between 
the  hours  of  8:15  a.m.  and  4:45  p.m., 
during  regular  Federal  workdays. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  D.  Thompson,  Tobacco  Branch, 
Tobacco  and  Peanuts  Division.  USDA, 
FSA,  STOP  0514, 1400  Independence 
Avenue  SW,  Washington.  DC  20250- 
0514.  telephone  202-720-4318. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  and  therefore  was  not 
reviewed  by  0MB  under  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since  the 
Farm  Service  Agency  (FSA)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rule  making  with  respect  to 
the  subject  matter  of  this  rule. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  appUes  are: 
Commodity  Loans  and  Purchases — 
10.051. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
needed. 

Executive  Order  12372 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

Executive  Order  12988 

This  interim  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988.  The  provisions  of  this  interim 
rule  are  not  retroactive  and  preempt 
State  laws  to  the  extent  that  such  laws 
are  inconsistent  with  the  provisions  of 
this  interim  rule.  Before  any  legal  action 
is  brought  regarding  determinations 
made  under  provisions  of  7  CFR  part 
723.  the  adininistrative  appeal 
provisions  set  forth  at  7  CFR  part  780 
and  7  CFR  part  711,  as  applicable,  must 
be  exhausted. 

Paperwork  Redaction  Act 

This  interim  rule  does  not  contain 
new  or  revised  information  collection 
requirements  that  require  approval  by 


0MB  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3507  et  seq.).  The 
information  collections  required  in  7 
CFR  part  723  have  previously  been 
cleared  under  OMB  control  number 
0560-0058. 

Effective  Date  of  Rule 

It  has  been  determined  for  purposes  of 
all  hmitations  that  might  otherwise 
apply,  including  any  provisions  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  that  this  rule 
should  be  effective  immediately.  The 
nature  of  this  rule  is  to  provide  relief  to 
flue-cured  tobacco  producers  who  were 
adversely  affected  by  a  previous  rule 
that  prohibited  the  combinations  of 
certain  farms  subject  to  a  production 
flexibility  contract.  The  planting  season 
for  flue-cured  tobacco  begins  in  April 
and  producers  must  make  planting 
decisions  for  their  1997  crop.  Therefore, 
it  has  been  determined  that  delaying  the 
implementation  of  this  rule  would  he 
unnecessary,  impractical,  and  contrary 
to  the  public  interest.  Accordingly,  the 
rule  is  effective  upon  publication  in  the 
Federal  Register. 

Background  and  Discussion 

After  enactment  of  the  1996  Act.  the 
Department  of  Agriculture  promulgated 
regulations  which  provided,  in 
conformance  with  the  1996  Act.  for 
"production  flexibility  contracts"  OPFC). 
llie  1996  Act  provides  that  farm 
reconstitutions,  which  are  handled 
under  7  CFR  part  718,  cannot  increase 
a  PFC  farm's  eligibility  for  marketing 
loans  under  the  1996  Act. 

To  implement  the  latter  requirement, 
regulations  were  published  in  the 
Federal  Register  (61  FR  37559.  July  18. 
1996)  that  amended  §  718.201(a)(1)  to 
prohibit  the  combination  of  land  under 
a  PFC  with  land  not  under  a  PFC. 

Because  of  lease  and  transfer 
restrictions  that  apply  only  to  flue-cured 
tobacco  allotments  and  quotas,  farm 
combinations  have  been  the  accepted 
means  for  producers  to  consolidate 
allotments  to  provide  sufficient  planting 
flexibility  for  crop  rotations  to  avoid 
disease  problems  and  meet  conservation 
compliance  requirements.  Further, 
because  of  an  11.5  percent  increase  in 
the  flue-oued  tobacco  national 
marketing  quota  for  1997  and  larger 
than  normal  undermarketings  fit}m  the 
1996  crop,  many  producers  will  have 
difficulty  obtaining  sufficient  cropland 
to  produce  the  1997  crop.  Because  the 
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planting  season  for  flue-cured  tobacco 
begins  in  April,  it  is  urgent  that  flue- 
cured  tobacco  producers  make  their 
planting  decisions  for  the  1997  crop. 
Therefore,  this  nile  is  effective 
immediatelv  upon  publication  in  the 
Federal  Register.  It  does  not  appear  that 
Congress  meant,  by  the  production 
flexibility  contract  provisions,  to 
adversely  affect  the  ability  of  flue-cured 
tobacco  producers  to  conduct  normal 
operations  to  produce  their  crop,  except 
as  such  restrictions  might  be  needed  to 
protect  the  production  flexibility 
program. 

Accordingly,  this  rule  amends  the 
tobacco  regulations  in  7  CFR  part  723  to 
allow  the  Deputy  Administrator  to 
permit  special  highly  limited 
combinations  of  flue-cured  tobacco 
allotments  and  quotas  on  PFC  farms  and 
non-PFC  farms  which  will  be  effective 
for  flue-cured  tobacco  purposes  only. 
Such  permission  will  be  conditioned 
upon  the  agreement  of  interested  parties 
not  to  use  the  land  on  the  PFC  farm  that 
otherwise  would  have  been  planted  to 
tobacco  to  produce  a  PFC  commodity. 
The  following  commodities  are  PFC 
conmiodities  under  the  1996  Act:  wheat, 
com.  grain  sorghum,  barley,  oats, 
upland  cotton,  and  rice.  Failure  to 
comply  with  that  agreement  will  render 
the  special  combination  void  and  can 
result  in  penalties  for  tobacco 
marketings  that  are  in  excess  of 
allowable  marketings.  The  Deputy 
Administrator  may  set  other  conditions 
as  necessary  to  comply  with  all  relevant 
statutory  schemes. 

In  addition,  a  related  change  is  made 
for  hurley  tobacco  in  7  CFR  part  723 
concerning  situations  in  which,  due  to 
a  farm  reconstitution  by  division,  a 
resulting  farm  may  have  less  than  1,000 
pounds  of  hurley  quota.  That  restriction 
is  derived  from  section  379(c)  of  the 
Agriciiltural  Adjustment  Act  of  1938.  In 
order  to  avoid  the  loss  of  such  quota  on 
these  fanns,  the  quota  may  be  sold, 
additional  quota  purchased,  or  the  farm 
combined  with  another  farm  owned  by 
the  person  so  that  at  least  1.000  pounds 
of  quota  is  amassed  on  the  resulting 
farm.  Here  also,  because  of  a  PFC 
participation,  some  farm  combinations 
which  would  otherwise  be  permitted, 
may  no  longer  be  allowed.  This  rule 
allows  the  Deputy  Administrator  to 
grant  an  exception  to  this  minimum 
quota  requirement  if  the  farm  could 
otherwise  be  combined  with  another 
farm  so  that  the  resulting  farm  would 
meet  the  1,000  pound  minimnni,  but 
such  combination  is  prohibited  because 
of  PFC  participation. 

Regu^tions  governing  the 
reconstitutions  of  farms  that  were 
previously  in  7  CFR  part  719  are  now 
foimd  in  7  CFR  part  718,  subpart  C  as 


a  result  of  a  rule  published  in  the 
Federal  Register  on  July  18. 1996  (61  FR 
37544,  July  18,  1996).  This  interim  rule 
corrects  the  references  contained  in  part 
723  accordingly. 

List  of  Subiects  in  7  CFR  Part  723 

Acreage  allotments,  Auction 
warehouses.  Dealers,  Domestic 
manufacturers.  Marketing  quotas, 
Penalties,  Reconstitutions,  Tobacco. 

Interim  Rule 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  723  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

PART  723— {AMENDED] 

Authority:  7  U.S.C  1301. 1311-1314. 
1314-1.  1314b,  1314b-l.  1314b-2.  1314c, 
1314d.  1314e.  1314f,  13141,  1315.  1316, 1362. 
1363.  1372-75.  1377-79.  1421,  1445-1,  and 
1445-2. 

2.  Section  723.209  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

S  723.209    Oetennination  of  acreage 
aHotments,  marltetlng  quotas,  and  yMd*  for 
combined  farms. 


sorghiim,  barley,  oats,  upland  cotton, 
and  rice. 

3.  Section  723.208  is  amended  by 
adding  paragraph  Cb](6](v)  to  read  as 
follows: 

§  723.208    Determination  of  acreage 
allotments,  nMrfcetlng  quotas,  and  yields  for 
divided  farms. 


:el 


I 


(c)  Special  combinations. 
Notwithstanding  other  provisions  of  this 
title,  the  Deputy  Administrator  may, 
upon  proper  application  and  to  the 
extent  deemed  consistent  with  other 
obligations,  permit,  with  respect  to 
allotments  and  quotas  for  flue-cured 
tobacco,  two  farms  to  be  considered 
combined  for  purposes  of  this  part  and 
part  1464  of  this  title  only,  even  though 
one  of  the  farms  involved  is  subject  to 
a  production  flexibiUty  contract  (PFC) 
entered  into  under  the  provisions  of  7 
CFR  part  1412.  Such  farms  must 
otherwise  meet  the  requirements  for 
farm  combinations  in  part  718.  Such  <. 
permission  shall  be  conditioned  upon 
the  agreement  of  all  interested  parties 
that  land  on  the  PFC  flue-c\ired  quota 
farm  that  would  have  been  used  for  the 
production  of  tobacco  shall  not  be  used 
for  the  production  of  any  PFC 
commodity.  A  failure  to  comply  Mrith 
this  provision  shall  render  this  special 
combination  void,  retroactive  to  the  date 
of  original  approval.  Such  action  may 
result  in  tobacco  acreage  in  excess  of  the 
allotment  and  in  marketing  quota 
penalties  on  any  excess  marketings  of 
tobacco.  The  Deputy  Administrator  may 
set  such  additional  conditions  on  the 
production  of  tobacco  on  such  farms  as 
deemed  necessary  to  serve  the  goals  of 
the  tobacco  program  and  the  goals  of  the 
production  flexibility  contract.  The  term 
"PFC  commodity"  for  purposes  of  this 
paragraph  means  wheat,  com,  grain 


(v)  when  the  individual  tract  or  farm 
with  less  than  1,000  pounds  of  quota 
could  be  combined  with  another  tract  or 
farm  with  sufficient  quota  to  reach  1 ,000 
pounds  but  for  the  existence  of  a 
production  flexibiUty  contract  on  one  of 
the  farms. 


Sf  723-723.509    [Amended] 

4.  Sections  723.101  through  723.509 
are  amended  by  removing  the  numbers 
"719"  each  time  they  appear  and  adding 
in  their  place  "718". 

Signed  at  Washington,  DC,  on  March  25. 
1997. 
Bruce  R.  Weber, 

Acting  Administrator,  Farm  Service  Agency. 
(FR  Doc.  97-8415  Filed  4-1-97;  8:45  am] 
BMJJNOCOOE  3410-06-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 

[Regulations  H  and  K,  Docket  No.  R-0921] 

Government  Securities  Sales 
Practices;  Correction 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Joint  final  rule;  correction. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  Federal  Reserve 
System  (Board),  and  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  published 
in  the  Federal  Register  of  March  19, 
1997,  a  document  regarding  sales 
practices  concerning  government 
secvirities  by  depository  institutions 
within  their  respective  jurisdictions. 
This  docimient  corrects  two  inadvertent 
errors  regarding  the  Board's 
interpretation  entitled  "Obligations     -• 
concerning  institutional  customers." 
DATES:  Effective  on  July  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawranne  Stewart,  Senior  Attorney 
(202-452-3513),  Legal  Division,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW, 
Washington,  D.C.  20551.  For  the  hearing 
impaired  only,  Telecommunications 
Device  for  the  Deaf  (TDD),  Diane  Jenkins 
(202-452-3544). 

SUPPLEMENTARY  INFORMATION:  The  OCC, 
Board  and  FDIC  pubUshed  their  joint 
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final  rule  on  March  19, 1997  (62  FR 
13276)  in  which  the  Board  added 
§§  208.25  and  208.129  to  Regulation  H 
(12  CFR  part  208).  The  Board's 
amendatory  instruction  number  3. 
*  "§  208.129  is  added  to  subpart  B"  will 
be  corrected  to  read  "§  208.129  is  added 
to  subpart  E".  In  §  208.129,  paragraph 
(b),  in  the  first  sentence,  the  cite 
"§  208.25(b)"  will  be  corrected  to  read 
"§  208.25(d)." 

In  final  mle  FR  Doc.  97-6803, 
published  on  March  19, 1997  (62  FR 
13276),  make  the  following  corrections: 

1.  On  page  13285,  in  the  third 
column,  instmction  3.,  remove  "subpart 
B"  and  add  in  its  place  "subpart  E." 

2.  On  page  13285,  in  the  third 
column,  under  §  208.129,  paragraph  (h), 
in  the  first  sentence,  remove 

"§  208.25(b)"  and  add  in  its  place 
"§  208.25(d)." 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  28, 1997. 
Jennifer  J.  Joluuon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-8358  Filed  4-1-97;  8:45  am] 

BN.LJNO  COOC  (210-01-^ 


SIMALL  BUSINESS  ADIMNISTRATION 
13  CFR  Part  120 
Business  Loan  Programs 

AGENCY:  Small  Business  Administration. 
ACTION:  Interim  final  mle. 

SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  is  modifying  its 
mles  regarding  the  financing  and 
securitization  of  the  unguaranteed 
portion  of  loans  it  guarantees  under 
Section  7(a)  of  the  Small  Business  Act. 
Present  SBA  regulations  allow  only  non- 
depository  lenders  to  engage  in  these 
practices  (13  CFR  120.420,  revised  as  of 
March  1, 1996).  This  interim  mle  will 
permit  both  depository  and  non- 
depository  lenders  to  pledge  or  sell  the 
unguaranteed  portions  of  SBA 
guaranteed  loans. 

During  the  pendency  of  this  interim 
final  mle,  subject  to  compliance  with  all 
other  aspects  of  the  interim  final  mle, 
SBA  expects  to  give  favorable  review  to 
any  transaction  which  complies  with 
the  retainage  requirements  described  in 
the  notice  of  proposed  mlemaking 
relevant  to  financing  and  securitization 
which  appeared  in  the  Federal  Register 
on  Febmary  26, 1997.  If  SBA  is 
presented  with  a  transaction  which  is 
not  structured  in  a  manner  consistent 
with  such  retainage  requirements,  SBA 
will,ne^tqaKS^n^^(^4a^Jl.^^ 
so^W^eS%fT9»^#ratiqn5,?aM%,  ,  .^- ,  (^ 


compliance  with  the  interim  mle  before 

giving  its  approval. 

DATES:  Effective:  April  2,  1997. 

Comments  must  be  submitted  on  or 
before  May  2, 1997. 

ADDRESSES:  Please  mail  all  comments  to 
Jane  Palsgrove  Butler,  Acting  Associate 
Administrator  for  Financial  Assistance, 
U.S.  Small  Business  Administration, 
409  Third  Street,  SW.  Room  8200, 
Washington,  DC.  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Hammersley,  Acting  Deputy 
Associate  Administrator  for  Financial 
Assistance,  (202)  205-7505. 
SUPPLEMENTARY  INFORMATION:  Over  the 
past  several  years,  the  average  SBA 
guarantee  under  its  guaranteed  business 
loan  program  (program)  has  decreased 
from  nearly  90%  to  approximately  75%. 
This  150%  increase  in  lender  exposure 
requires  lenders  participating  in  the 
program  to  commit  substantially  more 
of  their  own  capital  in  order  to  support 
their  dollar  volume  of  SBA  guaranteed 
loans.  In  1992,  SBA  promulgated 
regulations  that  permitted  non- 
depository  lenders  participating  in  the 
program  to  pledge  or  sell  the 
unguaranteed  portions  of  SBA 
guaranteed  loans,  thereby  permitting 
them  to  fund  unguaranteed  portions  of 
SBA  guaranteed  loans  with  the  proceeds 
of  loans  or  securities  offerings 
(securitizations).  (See  13  CFR  §  120.420, 
revised  as  of  March  1,  1996.) 

Since  that  time,  bank  (depository) 
participants  have  asked  SBA  to  modify 
its  regulations  to  provide  them  the  same 
ability  to  offset  the  increase  in 
commitment  of  capital  needed  for  them 
to  continue  participation  in  the 
program.  These  lenders  have  told  SBA 
that,  in  many  cases,  it  is  more  efficient 
to  raise  funds  through  a  pledge  or 
securitization  than  to  attract  additional 
deposits. 

Congress  has  now  recognized  the 
need  to  permit  all  participants  in  the 
program  to  have  a  level  playing  field  in 
raising  capital  needed  to  fund  the 
increased  requirement  for  unguaranteed 
portions.  Therefore,  recent  legislation 
prohibits  the  sale  of  unguaranteed 
portions  under  SBA's  present 
regulations  after  March  31, 1997,  unless 
SBA  develops  regulations  permitting  all 
participating  lenders  to  sell  the 
imguaranteed  portions  of  their  SBA 
guaranteed  loans.  See  §  103(e)  of  Public 
Law  104-408,  Oct.  1,  1996,  which 
directs  ,SBA  to  promulgate  a  final 
regulation  "that  applies  uniformly  to 
both  depository  institutions  and  other 
lendere  *  *  *  setting  fqrth  the  terms 
and.  con|dition&  lender  vyhioh  such  sales 
cantepCTpitted.inclucU^      .^       /./ 
maih^pnancp  of  agprqpriat^  resi^^,.^^^^ 


requirements  and  other  safeguards  to 
protectee  safety  and  soundness  of  the 
program." 

On  November  29, 1996,  SBA 
published  an  advance  notice  of 
proposad  mlemaking  which  requested 
the  views  of  interested  parties  on  how 
this  statutory  requirement  might  be 
satisfied.  61  FR  60649,  Nov.  29, 1996. 

SBA  received  nine  responses, 
including  one  response  which  had  four 
signatories.  The  comments  addressed 
several  questions  posed  in  the  advance 
notice  of  proposed  mlemaking  regarding 
how  the  statutory  mandate  should  be 
satisfied. 

On  Febmary  26, 1997,  at  62  FR  8640, 
SBA  published  a  notice  of  proposed 
mlemaking  on  this  subject.  The 
proposed  rulemaking  took  the 
comments  on  the  advance  notice  of 
proposed  rulemaking  fully  into 
consideration.  The  public  was  given  30 
days  to  comment  on  the  proposal.  As  of 
March  21, 1997,  SBA  had  not  received 
any  comments  from  the  pubhc  in 
response  to  the  proposed  mlemakiiig. 

SBA  recognizes  tne  complexity  ofthe 
issues  surrounding  the  various  means 
for  implementing  the  statutory  mandate. 
It  is  clear  that  additional  time  will  be 
necessary  to  develop  a  full  spectrum  of 
comment  on  the  notice  of  proposed 
mlemaking.  It  is  SBA's  desire  to  have 
the  broadest  possible  public 
involvement  in  this  mlemaking.  At  the 
same  time.  SBA  does  not  wish  to 
penalize  any  lender  seeking  to  conduct 
a  pledging  or  sale  transaction  after 
March  31.  1997. 

Under  these  circumstances.  SBA  has 
decided  to  extend,  for  an  additional  30 
days,  the  comment  period  on  its 
proposed  rule.  Pending  its  review  of  all 
comments  received  and  its  issuance  of 
a  final  mle  on  the  subject,  SBA  also  will 
promulgate  an  interim  final  mle  which 
will  allow  all  lenders  in  the  program  to 
proceed  with  securitizations,  subject  to 
prior  SBA  approval  on  a  case  by  case 
basis.  In  this  regard,  SBA  will  extend  to 
all  of  its  lenders,  on  an  interim  basis,  an 
existing  regulation  which  previously 
has  been  applicable  only  to  non- 
depository  lenders.  This  will  afford  SBA 
the  opportunity  to  obtain  further  public 
comment,  to  consider  how  best  to 
implement  the  statutory  directive  that  a 
new  mle  be  finalized,  and  to  permit 
interim  transactions  to  go  forward  on  a 
basis  consistent  with  safety  and 
soundness  in  the  program. 

SBA  is  convinced  mat  it  can  review 
any  transactions  which  take  place 
during  the  interim  period  in  a  manner 
sufficient  to  protect  such  safety  and 
soundness.  It  sJbould  ite  noted  that  all 
pledging  qr  sale  tran6actiens  w^i(;;h  . 
havf  tak^i;i  placq;  $ihcs-^lS(92  ^ve  Xtj^n  j 
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carefully  reviewed  by  SBA  personnel. 
SBA  has  ensured  that  language  adequate 
to  protect  its  interest  has  been  built  into 
the  documentation  for  all  of  these 
transactions  and  that  the  transactions 
themselves  do  not  add  undue  risk  to  the 
program.  It  will  employ  similar 
procedures  in  reviewing  any 
transactions  taking  place  during  the 
pendency  of  the  interim  rule. 

While  interested  in  receiving 
extensive  comments  on  its  proposed 
rule,  SBA  still  believes  that  it  sets  out 
a  reasonable  approach  to  approving 
sales  of  the  unguaranteed  portions  of 
SBA  loans.  Accordingly,  subject  to 
compliance  with  all  other  aspects  of  the 
interim  rule,  SBA  expects  to  give 
favorable  review  to  any  interim  period 
transaction  which  complies  with  the 
retainage  requirements  described  in  the 
notice  of  proposed  rulemaking.  If  it  is 
presented  with  a  transaction  which  is 
not  structured  in  a  manner  consistent 
with  such  retainage  requirements,  SBA 
will  need  to  assure  itself  as  to  safety  and 
soundness  considerations  and 
compliance  with  the  interim  rule  before 
giving  its  approval. 

As  expressed  in  both  the  advance 
notice  and  the  notice  of  proposed 
rulemaking.  SBA  is  concerned  that  there 
are  multiple  issues  which  need  to  be 
fully  explored  before  this  extremely 
complex  matter  is  Hnally  resolved.  It  is 
SBA's  expectation  that  the  public  will 
comment  on  the  substance  of  both  the 
advance  notice  and  the  proposed  rule 
during  the  pendency  of  this  interim 
final  rule,  and  that  such  comment  will 
serve  as  the  basis  for  a  new  final  rule  to 
be  published  shortly  after  the  extended 
comment  period  closes. 

Compliance  With  Executive  Orders 
12612. 12778.  and  12866,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.), 
and  the  Paperwork  Reduction  Act  (44 
U.S.C.  Ch.  35). 

SBA  certifies  that  this  interim  Rnal 
rule  does  not  constitute  a  signiRcant 
rule  within  the  meaning  of  Executive 
Order  12866  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  It 
believes  this  rule  is  not  likely  to  have  an 
annual  economic  effect  of  $100  million 
or  more,  but  requests  comment  &om  the 
public  on  its  perception  of  the  costs  and 
benefits  associated  with  this  rule  to 
enable  it  to  decide  whether  to  prepare 
a  cost  benefit  analysis  in  conjunction 
with  the  final  rule.  SBA  believes  that 
the  rule  will  not  result  in  a  major 
increase  in  costs  or  prices,  or  have  a 
significant  adverse  effect  on  competition 
or  the  United  States  economy. 


The  rule  is  consistent  with  the 
mandate  of  section  103(e)  of  Public  Law 
104-208  that  it  set  forth  terms  and 
conditions  under  which  sales  for  the 
purpose  of  securitization  can  be 
permitted,  including  the  maintenance  of 
appropriate  reserve  requirements  and 
other  safeguards  to  protect  the  safety 
and  soundness  of  the  program.  SBA 
believes  that  the  reserve  requirements 
and  other  safeguards  built  into  the  rule 
satisfy  this  concern.  For  the  reasons  set 
forth  above.  SBA  believes  that  the  rule 
will  help  SBA  lenders  support  an 
increased  volume  of  SBA  lending. 
Finally,  the  rule  has  no  negative  impact 
on  State,  local,  or  tribal  governments. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  final  rule  contains  no 
new  reporting  or  record  keeping 
requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  has 
no  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

List  of  Subjects  in  13  CFR  Fart  120 

Business  loans. 

For  the  reasons  set  forth  above,  SBA 
amends  Part  120  of  Title  13,  Code  of 
Federal  Regulations,  as  follows: 

PART  120— BUSINESS  LOANS 

1.  The  authority  citation  for  part  120 
continues  to  read  as  follows: 

Authority:  15  U.S.C  634(b)(6)  and  636  (a) 
and  (h). 

2.  Section  120.420  is  revised  to  read 
as  follows: 

S 1 20.420    Financings  l}y  participating 
ienders. 

(a)  A  Lender  may  pledge  the  notes 
evidencing  SBA  guaranteed  loans  or  sell 
the  unguaranteed  portions  of  such  loans 
if  SBA,  notwithstanding  the  provisions 
of  Sec.  120.453(c).  in  its  sole  discretion, 
gives  its  prior  written  consent.  The 
Lender  must  be  secure  financially  and 
have  a  history  of  compliance  with  SBA's 
regulations  and  any  other  applicable 
state  or  Federal  statutory  and  regulatory 
requirements. 

(d)  The  Lender,  SBA,  and  any  third 
party  involved  in  the  transaction,  as 
determined  by  SBA  in  its  sole 
discretion,  must  enter  into  a  written 
agreement  satisfactory  to  SBA 
acknowledging  SBA's  interest  as 
guarantor  of  the  subject  loans  and 
accepting  that  all  relevant  third  parties 


agree  to  recognize  and  uphold  those 
interests  under  the  Act,  this  part,  and 
the  contractual  provisions  of  SBA's 
Loan  Guarantee  Agreement.  In  any  such 
agreement,  the  parties  must  agree  to  the 
following  conditions: 

(1)  The  Lender.  SBA.  or  thirfl  party 
custodian  agreeable  to  SBA,  will  hold  all 
pertinent  Loan  Instruments,  and  the  Lender 
will  continue  to  service  the  loans  after  the 
pledge  or  transfer  is  made;  and 

(2)  The  Lender  must  retain  an  economic 
risk  in  and  bear  the  ultimate  risk  of  loss  on 
the  unguaranteed  portions.  This  must  be 
demonstrated  to  SBA's  satisfaction  by 
establishing  a  sufficient  reserve  fund  at  the 
time  of  sale  of  the  unguaranteed  portions 
and,  in  the  case  of  pledging  notes,  by 
retaining  all  of  the  economic  interest  in  the 
unguaranteed  portion  of  any  loan  which  a 
note  evidences. 

(c)  The  Lender  may  not  use  SBA 
guaranteed  loans  or  the  collateral 
supporting  such  loans  as  collateral  for 
any  borrowing  not  related  to  financing 
of  the  guaranteed  or  unguaranteed 
portion  of  SBA  loans. 

Dated:  March  26, 1997. 
Ginger  Ehn  Lew, 

Acting  Administrator. 

IFR  Doc.  97-6416  Filed  4-1-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclcet  No.  96-ANM-027] 

Amendment  of  Class  E  Airspace; 
Montrose,  Colorado 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
Montrose,  Colorado,  Class  E  airspace  to 
accommodate  a  new  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  the 
Montrose  Regional  Airport. 
EFFECTIVE  DATE:  0901  UTC.  July  17. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  Operations  Branch,  ANM- 
532.1,  Federal  Aviation  Administration, 
Docket  No.  96-ANM-027. 1601  Und  ' 
Avenue  SW..  Renton.  Washington 
98055-^056;  telephone  number:  (206) 
227-2535. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  29. 1997,  the  FAA 
proposed  to  amend  part  71  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  Class  E  airspace  at 
Montrose.  Colorado,  to  accommodate  a 
new  GPS  SIAP  to  the  Montrose  Regional 
Airport  (62  FR  4220). 

Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  wrritten 
comments  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
extending  upward  from  the  surface,  and 
from  700  feet  or  more  above  the  surface 
of  the  earth,  are  published  in  paragraph 
6002  and  paragraph  6005.  respectively, 
of  FAA  Order  7400.9D  dated  September 
4, 1996,  and  effective  September  16. 
1996,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  amends  Class  E 
airspace  at  Montrose.  Colorado.  The 
FAA  has  determined  that  this  regulation 
only  involves  an  established  body  of 
technical  regulations  for  which  fiequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389: 14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points. 


dated  September  4. 1996.  and  effective 
September  16, 1996,  is  amended  as 

follows: 

Paragraph  6002    Qass  E  Airspace  Areas 
Designated  as  a  Surface  Area  for  an  Airport 


ANMCOE2    Montrose,  CO  (Revised] 

Montrose  Regional  Airport,  CO 

(Lat.  38"30'32"  N,  long.  107''53'38"  W) 
Montrose  VOR/DME 
(Lat.  38''30'23  "  N,  long.  107'>53'58"  W) 
That  airspace  extending  upward  from  the 
surfece  within  a  4.8-mile  radius  of  the 
Montrose  Regional  Airport,  and  within  3.5 
miles  each  side  of  the  Montrose  VOR/DME 
313°  radial  extending  from  the  4.8-mile 
radius  to  12.2  miles  northwest  of  the  VOR/ 
DME,  and  within  2.5  miles  each  side  of  the 
Montrose  VOR/DME  360°  radial  extending 
from  the  4.8-mile  radius  to  8.5  miles  north 
of  the  VOR/DME.  This  Qass  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6005    Qass  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 


ANM  CO  E5    Montrose,  CO  (Revised) 

Montrose  Regional  Airport,  CO 

(Lat.  38''30'32"  N,  long.  107''53'38"  W) 
Montrose  VOR/DME 
(Lat.  38°30'23"  N,  long.  107''53'58"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  4.3  miles 
northeast  and  8.3  miles  southwest  of  the 
Montrose  VOR/DK^  313°  and  133°  radials 
extending  from  6.1  miles  southeast  to  21.4 
miles  northwest  of  the  VOR/DME,  and  within 
4  miles  each  side  of  the  Montrose  VOi^DME 
360°  radial  extending  to  9.5  miles  north  of 
the  VOI^DME;  and  that  airspace  extending 
upward  from  1 ,200  feet  above  the  sur&ce 
within  an  area  bounded  by  a  point  beginning 
at  lat.  38°40'00"  N,  long.  108°46'00"  W;  to  lat 
38°25'00"  N,  long.  108°42'30 "  W;  to  lat 
37°58'00"  N,  long.  108°10'00"  W;  to  lat 
38°09'00"  N,  long.  107°35'00"  W;  to  lat 
38°43'00"  N,  long.  107°39'30"  W;  to  lat 
38°51'30"  N,  lon»  107°41'00"  W;  to  lat 
SB'SCOO"  N,  long.  107°53'00"  W;  to  lat 
38°53'00"  N.  long.  108°03'30"  VV;  thence  to 
the  p>oint  of  lieginning. 


Issued  in  SeatUe,  Washington,  on  March 
19,1997. 

Helen  Fabian  Psrice, 

Manager,  Air  Traffic  Division.  Northwest 

Mountain  Region. 

IFR  Doc.  97-8371  Filed  4-1-97;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Doclwt  No.  97-AQL-11] 

Modification  of  Class  E  Airspace  Ar«as 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  Class  E 
airspace  areas  at  Minot,  ND.  Presently, 
these  areas  are  designated  as  Class  D 
airspace  when  the  associated  control 
tower  is  in  operation.  However, 
controlled  airspace  to  the  surface  is 
needed  when  the  control  towers  located 
at  these  areas  are  closed.  The  intended 
effect  of  this  action  is  to  provide 
adequate  Class  E  airspace  for  instrument 
flight  rule  (IFR)  operations  when  these 
control  towers  are  closed. 
DATES:  Effective  date:  0901  UTC.  May 
22, 1997.  Comment  date:  Comments 
must  be  received  on  or  before  April  15. 
1997. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager.  Air  Traffic 
Division,  Operations  Branch.  AGL-530, 
Docket  No.  97-AGL-ll,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  E.  Devon  Avenue, 
Des  Plaines,  Illinois.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  address  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch.  AGL-530.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of 
a  final  rule,  and  was  not  preceded  by 
notice  and  public  procedure,  comments 
are  invited  on  the  rule.  When  the 
comment  period  ends,  the  FAA  will  use 
the  comments  submitted,  together  with 
other  available  information,  to  review 
the  regulation.  If  the  FAA  receives  no 
adverse  comments  in  response  to  this 
action,  this  rule  will  become  effective 
on  the  date  specified  in  the  DATES 
section.  After  the  review,  if  the  FAA 
finds  that  further  chances  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
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helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  asf)ects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

Hie  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Qass  E  airspace  areas  at  Minot,  NfD. 
Currently,  this  airspace  is  designated  as 
Class  D  when  the  associated  control 
tower  is  in  operation.  Nevertheless, 
controlled  airspace  to  the  surface  is 
needed  for  IFR  operations  at  Minot 
International  Airport,  Minot,  ND,  when 
the  control  towers  are  closed.  The 
intended  effect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
IFR  operations  at  these  airports  when 
these  control  towers  are  closed.  As 
noted  in  the  Airspace  Reclassification 
Final  Rule,  published  in  the  Federal 
Register  on  December  17, 1991,  airspace 
at  an  airport  with  a  part-time  control 
tower  shoidd  be  designated  as  a  Class  D 
airspace  area  when  the  control  tower  is 
in  operation,  and  as  a  Class  E  airspace 
area  when  the  control  tower  is  closed 
(56  FR  65645). 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  as  surface  areas  for  airports 
are  published  in  Paragraph  6002  of  FAA 
order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
Under  the  circimistances  presented,  the 
FAA  concludes  that  there  is  an 
immediate  need  to  establish  these  Class 
E  airspace  areas  in  order  to  promote  the 
safe  and  efficient  handling  of  air  traffic 
in  these  areas.  Therefore.  I  find  that 
notice  and  public  procedures  under  5 
U.S.C.  553(b)  are  impracticable  and 
contrary  to  the  public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 


is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996.  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


AGL  ND  E4    Minot,  ND  [Revised] 

Minot  International  Airport.  ND 

(Ut.  48*15'34"  N.,  long.  101''17'14"  W.) 
That  airspace  extending  upward  from  the 
surface  within  3.5  miles  each  side  of  the 
Minot  VORTAC  129*  radial  extending  from 
the  4.2-mile  radius  of  Minot  International 
Airport  to  7  miles  southeast  of  the  VORTAC 
and  within  3.5  miles  each  side  of  the  Minot 
VORTAC  260"  radial,  extending  from  the  4.2- 
mile  radius  of  the  airport  to  7  miles  west  of 
the  VORTAC  and  within  3.5  miles  each  side 
of  the  Minot  VORTAC  327*  radial,  extending 
from  the  4.2-mile  radius  of  the  airport  to  7 
miles  northwest  of  the  VORTAC  and  within 
3.5  miles  each  side  of  the  Minot  VORTAC 
097°  radial,  extending  from  the  4.2-mile 
radius  to  7  miles  east  of  the  VORTAC, 
excluding  the  portion  which  overUes  the 
Minot  AFB.  ND.  Class  D  airspace  area.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effiective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
•         •         •         •         • 

Issued  in  Des  Plaines,  Illinois  on  March  19, 
1997. 

Maureen  Woods, 
Manager,  Air  Traffic  Division. 
(FR  Doc.  97-8369  Filed  4-1-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  202 

[Release  Nos.  33-7407;  34-38446;  35- 
26695;  39-2349;  IC-22587;  IA-1624] 

Informal  Guidance  Program  for  Small 
Entities 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Policy  statement. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  issuing  a  policy 
statement  discussing  its  informal 
guidance  program  for  small  entities  (and 
others)  as  required  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act,  Public  Law  104-121, 110 
Stat.  857  (1996). 

DATES:  This  Policy  becomes  effective 
March  29,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
General  Information:  Amy  Kroll, 
Assistant  General  Counsel,  at  (202-942- 
0927)  or  Anne  H.  Sullivan,  Senior 
Counsel,  at  (202-942-0954),  Office  of 
General  Counsel.  For  information  from 
specific  divisions  or  offices,  as  follows: 
James  R.  Budge,  Special  Counsel,  at 
(202-942-295),  Division  of  Corporation 
Finance;  Natalie  Bej.  Special  Counsel,  at 
(202-942-0660),  Division  of  Investment 
Management;  Gary  W.  Sutton,  Special 
Counsel,  at  (202-942-0073),  Division  of 
Market  Regulation;  Robert  E.  Bums, 
Chief  Counsel,  at  (202-942-4400). 
Office  of  Chief  Accountant. 
SUPPLEMENTARY  INFORMATION:  On  March 
29,  1996,  Congress  adopted  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  ("SBREFA"),i  which  seeks 
to  improve  the  regulatory  climate  for 
small  entities  ^  by,  among  other  things: 


>Pub.  L  104-121.  110  SUt.  857  (1996)  (codified 
in  scattered  sections  of  5  U.S.C.  15  U.S.C.  and  as 
a  note  to  5  use  601). 

2  The  definition  of  "small  entity"  under  SBREFA 
is  the  same  as  the  definition  of  "small  entity"  under 
the  Regulatory  Flexibility  Act,  5  U.S.C.  601  et  seq. 
("Reg.  Flax.  Act").  SBREFA  section  221(1).  The  Reg. 
Flex.  Act  defines  "small  entity"  to  include  "small 
business."  Ptirsuanl  to  the  Reg.  Flex.  Act.  5  U.S.C 
601(3),  the  Commission  adopted  appropriate 
definitions  of  "small  business"  for  purposes  of  the 
Rag.  Flex.  Act.  See  17  CFR  270.0-10;  17  CFR  275.0- 
7: 17  CFR  240.0-10: 17  CFR  230.157;  and  17  CFR 
250.110.  The  Commission  recently  proposed 
amendments  (o  these  definitions.  Definitions  of 
"Small  Business"  or  "Small  Organization"  Under 
the  Investment  Company  Act  of  1940,  the 
Investment  Advisers  Act  of  1940.  the  Securities 
Exchange  Act  of  1934.  and  the  Securities  Act  of 
1933.  Securities  Act  Rel.  No.  7383,  62  FR  4106  (Jan. 
28. 1997).  The  Commission  extended  the  comment 
period  on  the  proposed  amendments  to  the 
definitions  to  April  30,  1997,  62  FR  13356  (Mar.  20, 
1997). 

Based  on  an  analysis  of  the  language  and 
legislative  history  of  the  Regulatory  Flexibility  Act, 
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•  Expanding  the  extent  to  which  the 
rule-making  process  must  include 
evaluation  of  the  impact  of  proposed 
rules  and  rule  changes  on  small 
entities;  ^ 

•  Expanding  the  rights  of  action  for 
small  businesses  to  seek  judicial  review 
of  rules  impacting  small  entities;  * 

•  Requiring  agencies  to  establish 
small  entity  penalty  reduction  or  waiver 
policies;  ^  and 

•  ENrecting  agencies  to  expand  their 
efforts  to  provide  formal  and  informal 
guidance  to  small  entities.^ 

This  release  sets  out  the 
Commission's  informal  guidance 
program  for  small  entities,  as  required 
by  SBREFA.  The  Commission  has 
reviewed  the  various  ways  it  provides 
informal  compliance  guidance  to 
determine  whether  it  effectively 
answers  "inquiries  of  small  entities 
seeking  information  on  and  advice 
about  regulatory  compliance,"  and 
"utilizfesj  existing  functions  and 
personnel  of  the  agency  to  the  extent 
practicable."^ 

From  the  time  the  Commission  was 
created,  its  staff  has  provided  the  public 
with  a  wide  range  of  informal  guidance 
regarding  securities  regulation. 
Commission  staff  provides  informal 
guidance  to  members  of  the  public  by 
telephone  and  no-action  and 
interpretive  letters,  described  in  detail 
below.  In  addition,  the  Commission,  or 
the  staff  by  delegation,  may  issue 
exemptions  from  certain  statutory  and 
regulatory  requirements.  From  time  to 
time,  the  Commission  has  issued 
releases  describing  these  sources  of 
informal  guidance.  The  Commission 
also  has  designated  small  entity 


Congress  does  not  appear  to  have  intended  that  Act 
to  apply  to  natural  persons  (as  opposed  to 
individual  proprietorships)  or  to  foreign  entities. 
This  interpretation  has  not  been  tested  in  court,  but 
the  Commission  understands  that  staff  at  the  Small 
Business  Administration  ("SBA")  have  taken  the 
same  position.  Telephone  conversation  with 
Gregory  ).  Dean,  Jr..  Assistant  Chief  Counsel  for 
Finance  and  Programs,  SBA  Office  of  Advocacy 
(Mar.  13, 1997). 

'  5  U.S.C  603(a)  and  605(b),  codifying  SBREFA 
sections  241  and  243. 

*  5  U.S.C  611.  codifying  SBREFA  section  242. 

>  SBREFA  section  223. 

■SBREFA  sections  212,  213,  214  (codified  at  IS 
U.S.C.  648(c)(3)).  and  215. 

'  Both  the  statutory  language  and  statements 
inserted  into  the  Congressional  Record  after 
enactment  of  SBREFA  by  the  chairmen  who 
introduced  SBREFA  stress  that,  in  determining  bow 
to  comply  with  the  informal  guidance  mandate  of 
SBREFA,  agencies  may  exercise  their  discretion. 
See,  e.g..  "Small  Business  Regulatory  Enforcement 
Fairness  Act — Joint  Managers  Statement  of 
Legislative  History  and  Congressional  Intent."  142 
Cong.  Rec.  S3243  (daily  ed.  Mar.  29, 1996) 
(hereafter  "Managers  Statement"). 


compliance  guides  that  also  describe 
these  sources  of  informal  guidance.^ 

The  Commission's  formal  and 
informal  efforts  on  behalf  of  small 
business  date  from  1936,  when  the 
Commission  adopted  Regulation  A,  an 
exemption  firom  registration  for  certain 
small  business  offerings.  Chairman 
William  O.  Douglas'  efforts  on  behalf  of 
small  businesses  in  the  securities 
markets  were  a  precursor  to  the  creation 
of  the  Small  Business  Administration  in 
1958.3  Since  the  adoption  of  Regulation 
A,  the  Commission  regularly  has 
updated  abbreviated  disclosure 
procedures  and  exemptions  for  small 
businesses  and  encouraged  input  from 
small  businesses.  1°  In  1977,  an  SEC 
advisory  committee  on  corporate 
disclosure  suggested  more  ways  that  the 
Commission  could  assist  small  business 
capital  formation.*^  Shortly  thereafter, 
in  1979,  the  Commission  created  an 
Office  of  Small  Business  Policy. 

For  fifteen  years,  the  Commission  has 
cosponsored  the  annual  Government- 
Business  Forum  on  Small  Business 
Capital  Formation,  where  small 
businesses  can  let  state  and  federal 
government  officials  know  how  laws, 
rules  and  regulations  are  affecting  their 
ability  to  raise  capital.  In  the  past  year, 
the  Commission  appointed  a  Small 
Business  Ombudsman.  The  Commission 
also  initiated  "town  hall"  meetings  with 
small  businesses  aroimd  the  country  to 
convey  basic  information  about 
securities  regulation  to  small  businesses 
and  to  learn  more  about  their  concerns 
and  problems  in  raising  capital. '^  The 
Office  of  Small  Business  and  the  Small 
Business  Ombudsman  informally 


■See.  e.g.,  17  CFR  202.2  (pre-filing  assistance  and 
interpretive  advice);  Procedure  Applicable  to 
Bequests  for  No  Action  or  interpretive  Letters, 
Securities  Act  Rel.  No.  5127.  36  FR  2600  (Jan.  25, 
1971);  Procedures  Utilized  by  the  Division  of 
Corporation  Finance  for  Rendering  Informal 
Advice.  Securities  Act  Rel.  No.  6253,  45  FR  72644 
(Oct.  28. 1980);  Procedures  Applicable  to  Requests 
for  No-Action  or  Interpretive  Letters.  Securities  Act 
Rel.  No.  6269.  45  FR  81917  (Dec  5. 1980);  and 
Expedited  Publication  of  Interpretive.  No-Action 
and  Certain  Exemption  Letters.  Securities  Act  Rel. 
No.  6764.  53  FR  12412  (Apr.  14,  1988)  (releases  on 
nonaction  and  interpretive  letter  procedures).  See 
also.  "The  Work  of  the  SEC"  and  •'Q  ft  A:  Small 
Business  and  the  SEC" 

■Seligman,  Transformation  of  Wall  Street  (2d  ed. 
1995)  at  200-205. 

'"See,  e.g..  Securities  Act  Rel.  No.  5125  Oan.  7, 
1971),  increasing  the  maximum  amount  of  offering 
price  for  securities  offered  under  Regulation  A. 

'■House  Committee  on  Interstate  and  Foreign 
Commertre.  Report  of  the  Advisory  Committee  on 
Corporate  Disclosure  to  the  SEC,  H.  Doc.  No.  29. 
95th  Cong,  1st  Sess.  (1977). 

'^The  Commission  held  town  hall  meetings  in 
Lo«  Angeles,  California  (September  13.  1996); 
Minneapolis,  Minnesota  (September  30.  1996);  St. 
Louis,  Missouri  (October  9.  1996);  Evanston.  Illinois 
(October  17, 1996);  Ft.  Lauderdale,  Florida 
(Novemtwr  6, 1996);  and  Cambridge,  Massachusetts 
(November  13, 1996). 


answer  questions  firom  small  business 
issuers  about  securities  registration, 
securities  offerings,  and  periodic 
reporting  received  by  telephone,  e-mail, 
and  in  writing." 

Informal  guidance,  for  piuposes  of 
SBREFA,  is  an  answer  to  an  inquiry" 
from  a  small  entity  concerning 
information  on,  and  advice  about, 
compliance  with  statutes  and 
regulations  administered  by  an  agency, 
interpreting  and  applying  the  law  to 
specific  facts  supplied  by  the  small 
entity.'*  The  Managers  Statement 
inserted  into  the  Congressional  Record 
after  the  enactment  of  SBREFA  by  the 
chairmen  who  introduced  SBREFA  cites 
the  Commission's  existing  informal 
guidance  program  as  a  "successful"  one, 
and  expresses  the  committees'  intent  to 
encourage  the  Commission's  efforts: 

The  Act  directs  agencies  that  regulate  small 
entities  to  answer  inquiries  of  small  entities 
seeking  information  on  and  advice  about 
regulatory  compliance.  Some  agencies 
already  have  established  successful  programs 
to  provide  compliance  assistance  and  the 
amendment  intends  to  encourages  these 
efforts.  For  example,  the  *  "  *  SEC  "  *  * 
[has]  an  established  practice  of  issuing 
private  letter  rulings  applying  the  laws  to  a 
particular  set  of  tacts. '  * 

The  Commission  has  reviewed  its 
current  informal  guidance  program,  and 
has  determined  that  it  is  consistent  with 
the  requirements  of  SBREFA.  The 
ommission  will  monitor  this  area, 
however,  and  may  supplement  the 
informal  guidance  program  should  it 
appear  necessary  in  the  future.  The 
Commission  intends  that  this  release 
serve  as  a  comprehensive  resoujce  for 
small  entities  wondering  where  and 
how  to  obtain  infonnal  Commission 
giudance. 

I.  Informal  Guidance  Program 

The  Commission's  operating  divisions 
and  offices  provide  the  public  with 
informal  guidance  about  the 
applicability  of  the  federal  securities 
laws  to  specific  facts.  Commission  staff 
also  provide  informal  guidance  to  the 


"These  offices  receive  inquiries  from  both  small 
issuers  that  file  documents  with  the  Commission 
and  small  issuers  that  take  advantage  of  exemptions 
under  the  statutes  or  safe  harbors  under 
Commission  rules. 

'<  SBREFA  section  213(a). 

•'Managers  Statement,  142  Cong.  Rec  S3243 
(daily  ed  Mar.  29. 1996).  The  Committee  Chairmen 
suggested  that,  although  the  legislation  did  not 
mandate  changes  in  ctirrent  programs  at  a  number 
of  agencies,  including  the  Commission,  these 
agencies  should  consider  establishing  less  formal 
means  of  providing  small  entities  with  informal 
guidance,  such  as  the  use  of  toll-free  telephone 
numbers.  The  Committees  apparently  were  unaware 
at  the  time  of  these  comments  that  since  October 
1994  the  Commission  has  had  a  toll-free  number  for 
public  use.  800-SEC-0330. 
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general  public,  issuers  and  existing  and 
prospective  regulated  entities  about 
compliance  with  registration 
requirements.  This  guidance  takes 
several  forms,  including  publications, 
responses  to  inquiries  received  by 
telephone  and  computer,  and  no-action 
and  interpretive  letters.'*  Staff  at 
Commission  headquarters  generally 
respond  to  all  inquiries.  Regional  and 
district  office  staff  may  respond  to 
questions  regarding  certain  matters,  or 
may  refer  questions  to  the  appropriate 
headquarters  office  for  a  response. 

A.  Telephone.  Computer,  and  Written 
Informal  Guidance 

At  the  Commission's  headquarters, 
the  operating  divisions  and  offices 
provide  informal  guidance  as  follows: 

•  Division  of  Investment 
Management — responds  to  telephone 
and  written  inquiries  and  issues  no- 
action  and  interpretive  letters  relating  to 
investment  companies  and  investment 
advisers  through  its  Office  of  Chief 
Counsel.  Telephone  number  202-942- 
0659. 

•  Division  of  Market  Regulation — 
responds  to  telephone  and  e-mail 
inquiries  through  its  Office  of 
Interpretations  and  Guidance  and  issues 
no-action  and  interpretive  letters  about 
securities  markets,  including  exchanges, 
and  securities  market  intermediaries, 
including  broker-dealers,  transfer 
agents,  clearing  agencies,  and  securities 
information  processors.  Telephone 
number  202-942-0073.  E-mail  address: 
marketreg9sec.gov. 

•  Division  of  Corporation  Finance — 
responds  to  telephone  inquiries  and 
issues  no-action  and  interpretive  letters 
relating  to  small  business  matters 
through  its  Office  of  Small  Business. 
The  Small  Business  Ombudsman,  the 
Commission's  liaison  to  and  spokesman 
for  small  business,  also  is  available 
through  this  division.  Telephone 
number  202-942-2950. 

•  Division  of  Corporation  Finance — 
responds  to  all  other  telephone  inquiries 
and  e-mail  inquiries  about  the  offer  and 
sale  of  securities,  as  well  as  issuer  and 
ownership  reporting  and  stockholder 
voting,  and  issues  no-action  and 
interpretive  letters  through  its  Office  of 
Chief  Counsel.  Telephone  number:  202- 
942-2900.'^  E-mail  address:  e- 
prospectus@sec.gov. 


•  Office  of  Chief  Accountant — 
responds  to  telephone  and  written 
inquiries  bom  registrants  and  their  legal 
and  accounting  advisers  on  financial 
reporting  matters,  including,  but  not 
limited  to,  auditor  independence, 
interpretations  of  FASB  accounting 
standards,  and  Commission  reporting 
requirements  under  Regulation  S-X. 
This  office,  in  conjunction  with  the 
Division  of  Corporation  Finance,  also 
publishes  Staff  Accounting  Bulletins 
that  address  specific  issues  of 
accounting  and  auditing  practice, 
usually  based  on  specific  facts. '^  Staff 
Accounting  Bulletins  are  informal 
guidance  for  purposes  of  SBREFA  when 
they  address  accounting  and  auditing 
practice  with  regard  to  specific  sets  of 
facts. 

B.  No-Action  and  Interpretive  Letters 

As  noted  above,  the  Commission's 
Divisions  of  Market  Regulation, 
Investment  Management  and 
Corporation  Finance  provide  informal 
written  advice  in  the  form  of  no-action 
and  interpretive  letters.  In  a  no-action 
letter  a  Division  states  that  it  will  not 
recommend  any  enforcement  action  to 
the  Commission  if  the  requesting  party 
acts  in  accordance  with  specific  facts 
and  representations  made  in  its  letter.  In 
some  instances  the  Division  will  state 
that  it  is  not  able  to  give  such  assurance. 
In  an  interpretive  letter  a  Division 
interprets  a  specific  statutory  provision, 
rule  or  regulation  in  the  context  of  a 
factual  situation  described  in  the 
request.  The  Divisions  will  not  respond 
to  certain  types  of  questions,  including, 
for  example,  hypothetical  or  overly 
general  ones.'^  In  general,  only  the  party 
or  parties  requesting  a  no-action  or 
interpretive  position  may  rely  on  a  no- 
action  or  interpretive  letter,  and  they 
may  rely  on  \be  position  with  regard 
only  to  the  specific  facts  addressed  in 
the  letter.  In  certain  cases,  however,  the 
staff  of  a  Division  may  approve  reliance 
by  third  parties.^ 

Staff  no-action  and  interpretive  letters 
are  available  to  the  public  at 
Commission  headquarters  and  at  certain 
regional  offices.  Computerized  legal 


'*Ra*ponaM  to  luch  inquiriM  are  informal 
guidance  far  purpoM*  of  SBREFA  only  if  the 
CommiMion  staff  intarprets  or  applies  the  lacuritiaa 
la%»s  to  specific  facts  supplied  by  or  on  behalf  of 
a  small  entity. 

"The  Division  of  Corporation  FinaiKX  makes 
publicly  available  through  the  Public  ReferetKe 
Room  and  publication  on  the  Commission's  Web 
sit*  a  compilation  of  significant  positions  provided 


in  response  to  telephone  iiKjuiries.  The  Division 
also  makes  public  a  monthly  listing  of  significant 
no-action  letters,  as  well  as  a  summary  of  those 
positions. 

'•Seet7CFR211. 

'*  See  Commission  releases  on  no-action  and 
interpretive  advice  cited  at  n.B. 

"The  Divisions  of  Corporation  Finance  and 
Market  Regulation  specif  when  others  may  rely 
upon  the  advice  in  a  no-action  letter.  The  Division 
of  Investment  Management  generally  permits  third 
parties  to  rely  on  no-action  or  interpretive  letters  to 
the  extent  that  the  third  party's  facts  and 
circumstances  are  substantially  similar  to  those 
described  in  the  underlying  request  for  a  no-action 
or  interpretive  letter. 


research  firms  also  provide  these  letters, 
usually  for  a  fee.  Letters  are  available  to 
the  public  as  soon  as  practicable  after 
the  staff  sends  the  letter  to  the 
requesting  party.  No-action  and 
interpretive  letters  may  be  treated  as 
confidential  for  up  to  120  days, 
however,  if  the  Division  issuing  the 
letter  determines  that  a  request  for  such 
treatment  is  reasonable  and 
appropriate.^' 

"The  Commission  takes  the  position 
that  staff  no-action  and  interpretive 
positions  do  not  constitute  Commission 
precedent  and  do  not  bind  subsequent 
Commission  action."  Although  staff 
informal  guidance  assists  the  public  to 
understand  how  to  comply  with  the 
Commission's  rules  and  policies,  the 
Commission  reserves  the  right  to  act 
contrary  to  staff  advice.  On  the  other 
hand,  the  Commission  occasionally 
issues  interpretive  releases  on  selected 
subjects  or  areas  of  the  law  designed  to 
inform  the  public  about  the  staffs 
current  views  and  to  reduce  the  need  for 
no-action  and  interpretive  requests.  In 
addition,  when  proposing  or  adopting 
rules  and  rule  amendments,  the 
Commission  may  cite  with  approval 
letters  issued  by  the  staff  in  the  area.  In 
each  of  these  cases,  the  Commission 
effectively  adopts  the  staff  positions  as 
its  own.  In  appropriate  cases,  the 
Commission,  or  the  Divisions  by 
delegated  authority,  also  may  grant 
exemptive  relief,  subject  to  compliance 
with  specified  conditions,  from  certain 
statutory  and  regulatory  provisions. 
Although  exemptions  technically  are 
not  informal  guidance,  they  provide 
relief  from  regulatory  burdens  that  is 
less  formal  than  rulemaking.  Third 
parties  ordinarily  cannot  rely  on 
exemptions. 

II.  Inspections,  Examinations  and 
Enforcement  Actions  Do  Not  Provide 
Informal  Guidance 

The  Office  of  Compliance  Inspections 
and  Examinations  ("OCIE")  examines 
registered  broker-dealers,  investment 
advisers,  and  investment  companies.  If, 
during  the  course  of  an  examination  or 
inspection.  OCIE  uncovers  a  potential 
securities  law  violation,  it  may  refer  the 
matter  to  the  Division  of  Enforcement, 
or  issue  a  deficiency  letter  to  the 
regulated  entity.  At  times,  a  regulated 
entity  will  receive  a  deficiency  letter 


''See  17 CFR  200.81. 

"  SBREFA  provides  that  "|i|n  any  civil  or 
administrative  action  against  a  small  entity, 
guidance  given  by  an  agency  applying  the  law  to 
facts  provided  by  the  small  entity  may  be 
considered  as  evidence  of  the  reasonableness  or 
appropriateness  of  any  proposed  fines,  penalties  or 
damages  sought  against  such  small  entity."  SBREFA 
section  213(a). 
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and  also  will  be  referred  to  the  Division 
of  Enforcement.  Deficiency  letters 
describe  problems  found  in  an 
examination,  and  direct  the  recipient  to 
correct  the  problems  in  a  given  period 
of  time. 

The  Division  of  Enforcement  does  not 
provide  any  informal  guidance  to  the 
public  as  to  compliance  with  the 
securities  laws.  "The  Division 
investigates  possible  violations  of  the 
federal  securities  laws  with  a  view 
toward  advising  the  Commission 
whether  civil  or  administrative  action 
should  be  initiated,  and  prosecutes  any 
such  actions  approved  by  the 
Commission. 2' 

in.  Information  Outside  the  Informal 
Guidance  Program 

The  Commission  also  provides 
numerous  sources  for  general 
information  that  are  outside  the 
informal  guidance  program.  A  brief 
description  of  these  follows. 

A.  Municipal  Securities  Ombudsman 

The  Municipal  Securities 
Ombudsman,  in  the  Office  of  Municipal 
Securities,  assists  municipal  securities 
issuers  in  obtaining  information  from 
Commission  staff.  The  telephone 
number  for  the  Municipal  Securities 
Ombudsman  is  202-942-7300.  The  e- 
mail  address  is  oms@sec.gov. 

B.  Commission  Web  Site 

The  Commission  maintains  a  site  on 
the  World  Wide  Web  at  http:// 
www.sec.gov.  This  Web  site  contains 
brochures,  news,  and  information  about 
the  Commission,  including  a  list  of 
Commission  Internet  mailboxes  at 
htpp://www.sec.gov/asec/mailboxes. 
The  Commission  also  provides  access  to 
its  electronic  filing  database,  known  as 
EDGAR,  through  the  Web  site.  The 
EDGAR  database  includes  most  recently 
filed  registration  statements,  periodic 
reports  and  other  disclosure  documents 
filed  with  the  Commission.  The  Web 
site  also  includes  a  page  that  contains 
information  of  special  interest  to  small 
businesses,  and  a  list  of  pending  and 
completed  Commission  rulemakings  of 
particular  relevance  to  small  businesses. 

C.  General  Publications  and  Information 
on  Request 

The  Conmiission  makes  available  a 
variety  of  publications  and  resources  for 
information  about  the  Commission  and 
the  federal  securities  laws.  On  January 
28, 1997,  the  Commission  designated 
many  of  these  publications  as  small 


business  compliance  guides  and 
described  how  to  obtain  these 
materials.^* 

D.  General  Information.  Pilings  and 
Releases  on  Request 

The  Commission's  Office  of 
Investment  Education  and  Assistance 
produces  educational  material  and 
programs  for  the  public  that  describe 
preventive  measures  investors  can  take 
to  protect  their  investments  fi'om  fraud 
and  abuse.  Members  of  the  public  may 
reach  this  office  at  the  Commission's 
toll-free  number,  800-SEC-0330,  to 
obtain  information  on  topics  of  current 
interest  and  to  obtain  specific 
publications.  Members  of  the  public 
also  may  telephone  the  Public  Reference 
Room  at  202-942-8090,  or  write  to  the 
Public  Reference  Room  at  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington  D.C.  20549  to 
obtain  non-confidential  documents  from 
the  Commission.^  Information  available 
from  the  Public  Reference  Room 
includes  copies  of  Commission 
opinions,  statements  of  policy  adopted 
by  the  Commission,  certain  staff 
manuals  and  instructions,  indices  of 
opinions  and  statements  of  policy, 
required  filings  with  the  Commission 
that  are  not  confidential,  requests  or 
petitions  for  a  change  in  Commission 
rules,  no-action  and  interpretive  letters, 
exemptions  from  Commission 
regulation  (when  publicly  available), 
transcripts  of  public  proceedings,  and 
Commission  reports  to  Congress.^  Some 
of  these  items  also  may  be  retrieved 
from  the  Commission's  Web  site. 


i>  SBREFA  requires  agencies  to  establish  penalty 
reduction  policies  for  small  entities,  which  the 
Commission  is  doing  in  a  companion  release  issued 
today.  Securities  Act  Rel.  No.  7406  (Mar.  27.  1997). 


"Securities  Act  Rel.  No.  7342;  62  FR  4104  (Jan. 
28, 1997)  (codified  at  17  CFR  202.8). 

^  The  Commission  generally  will  not  publish  or 
make  available  materials: 

(1)  specifically  authorized  by  executive  order  to 
be  kept  secret  or  that  are  classified: 

(2)  related  solely  to  internal  personnel  rules  and 
practices: 

(3)  specifically  exempted  from  disclosure  by 
statute: 

(4)  containing  privileged  and  confidential 
personal  fiiuncial  information  or  disclosing  trade 
secrets: 

(5)  that  are  interagency  or  intra-agency 
memoranda  or  communications,  except  those 
which  would  routinely  be  made  available  in 
litigation; 

(6)  that  are  records  whose  release  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy: 

(7)  that  are  records  compiled  for  law  enforcement 
purposes: 

(8)  contained  in  or  related  to  any  examination  of 
finaivcial  institutions:  or 

(9)  that  set  forth  geological  or  geophysical 
information  and  data  concerning  wells. 

17  CFR  200.80(b). 

"The  Public  Reference  Room  charges  for  copies 
of  these  materials. 


IV.  Regulatory  Requirements 

The  Commission's  informal  guidance 
program  is  not  an  agency  rule  and, 
therefore,  the  provisions  of  the 
Administrative  Procedure  Act  ("APA") 
regarding  notice  of  proposed 
rulemaking,  opportunities  for  public 
participation,  and  prior  publication  are 
not  applicable.^''  Similarly,  the 
provisions  of  the  Regulatory  Flexibility 
Act,  which  apply  only  when  notice  and 
comment  are  required  by  the  APA  or 
another  statute,  are  not  applicable.^ 

Dated:  March  27. 1997. 

By  the  GDmmission. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  97-8359  Filed  4-1-97:  8:45  am] 
■ILUN6  coot  W1»41-P 


SOaAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 
[Regulations  No.  4] 
mN0960-AE44 

Federal  Old-Age,  Survivors  and 
Disability  Insurance;  Report  of 
Earnings  Under  the  Social  Security 
Earnings  Test 

AGENCY:  Social  Secimty  Administration. 
ACIKM:  Final  rule. 

SUMMARY:  This  final  rule  amends  our 
regulations  regarding  reports  of  earnings 
to  the  Social  Security  Administration 
(SSA)  required  of  beneficiaries  who 
work  and  earn  more  than  the  applicable 
exempt  amount.  Beneficiaries  under  age 
70,  who  work  and  earn  more  than  the 
applicable  exempt  amount,  are  required 
by  law  to  report  their  earnings  to  SSA 
within  three  months  and  15  days 
following  the  close  of  their  tax  year 
(usually  April  15).  As  a  result  of  our 
ongoing  efforts  both  to  improve 
customer  service  and  to  reduce  the 
public's  paperwork  burden,  we  are 
changing  our  regulations  to  state  that  we 
can  accept  the  W-2  report  filed  by  the 
employer  with  SSA,  and/or  the  self- 
employment  income  tax  return  filed  by 
the  beneficiary  with  the  Internal     - 
Revenue  Service  (IRS),  as  the  report  of 
earnings.  We  will  use  the  information 
(wages  and  net  earnings  from  self- 
employment)  contained  in  those  reports 
together  with  other  pertinent 
information  to  adjust  benefits  under  the 
earnings  test. 

DATES:  This  final  rule  is  effective  April 
2, 1997. 


"5U.S.C553. 
3*5  U.S.C  601-602. 
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FOR  FUfTTHER  INFOmiATXM  CONTACT: 
Robert  Augustine.  Division  of 
Regulations  and  Rulings.  Social  Security 
Administration.  6401  Seciuity  Blvd., 
Baltimore,  MD  21235.  (410)  966-5121. 
For  information  on  eligibility,  claiming 
benefits,  or  coverage  of  earnings,  call 
our  national  toll-free  number,  1-80O- 
772-1213. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Social  Security  earnings  test  set  out  in 
section  203  of  the  Social  Security  Act 
(the  Act),  benefits  are  reduced  if  the 
annual  earnings  of  a  beneficiary 
(receiving  other  than  disability  benefits), 
under  age  70,  exceed  certain  exempt 
amounts.  The  exempt  amounts  are 
estabhshed  by  law.  Individuals  who  are 
entitled  to  a  monthly  benefit  (other  than 
a  disability  benefit)  during  the  year  and 
who  earn  over  the  exempt  amount  are 
required  to  file  a  report  of  earnings  with 
the  SSA  within  three  months  and  15 
days  following  the  close  of  their  tax  year 
(usually  April  15).  The  reports  may  be 
filed  on  a  form  prescribed  by  SSA,  or  in 
person,  or  by  telephone.  The  report  may 
be  filed  by  someone  other  than  the 
beneficiary,  provided  the  report 
contains  the  required  information. 
Failure  to  file  a  report  as  required  will 
result  in  a  monetary  penalty,  unless  we 
find  that  there  was  good  cause  for  filing 
late.  There  are  330.833  public  reporting 
burden  hours  associated  with  the 
completion  and  filing  of  these  annual 
earnings  reports. 

Working  beneficiaries  are  also 
required  to  report  their  income  to  the 
IRS  during  the  same  time  period.  SSA 
receives  and  processes  W-2  information 
fit)m  employers.  We  also  receive  limited 
information  from  IRS  from  individual 
self-employment  income  tax  returns  that 
are  filed.  Wages  and  net-earnings  from 
self-employment  are  "posted"  to 
individual  earnings  records  as  p>art  of 
our  mission  to  maintain  accurate 
earnings  records  for  benefit  payment. 
Until  recently,  we  have  been  unable  to 
use  the  earnings  information  we  receive 
from  VV-2  forms  and  self-employment 
tax  retiuns  as  the  aimual  report  because 
it  took  several  years  for  SSA  to  receive 
and  process  the  earnings  information 
6x>m  the  W-2  forms  and  the  tax  returns. 
For  that  reason,  we  provided  in 
§  404.452(b)  of  our  regulations  that  the 
filing  of  tax  returns  with  the  IRS  was  not 
such  a  report  as  is  required  to  be  filed 
for  the  annual  earnings  test,  even  where 
the  tax  returns  showed  the  same  wages 
and  net  earnings  ftt)m  self-employment 
that  must  be  reported  to  us  for  purposes 
of  the  annual  earnings  test.  Althoiigb 
SSA  was  unable  to  use  earnings 
information  from  W-2  forms  and  self- 
employment  tax  returns  to  adjust 


benefits  on  a  timely  basis,  we  have 
traditionally  used  this  information  as  a 
check  to  ensure  beneficiary  compliance 
with  the  reporting  requirements  of  the 
annual  earnings  test. 

Recent  improvements  in  employer 
reporting  practices  and  in  SSA's  Annual 
Wage  Reporting  (AWR)  process  have 
made  it  feasible  and  desirable  for  SSA 
to  change  its  process  for  obtaining 
earnings  information  from  working 
beneficiaries.  For  the  majority  of 
beneficiaries,  information  from  the  W- 
2  report  and/or  the  self-employment  tax 
return  is  now  processed  quickly  enough 
that  it  is  sufficient  to  serve  as  the 
"annual  report"  without  need  for 
further  action  by  the  beneficiary. 
Therefore,  as  part  of  the  "reinventing 
government"  initiative  and  in  order  to 
reduce  the  reporting  burden  on  the 
public,  improve  customer  service  and 
save  administrative  costs,  we  are 
revising  §  404.452  to  state  that  the  form 
W-2  filed  by  the  employer  with  SSA 
and/or  the  self-employment  income  tax 
return  filed  by  beneficiaries  with  IRS 
may  serve  as  the  aiuiual  report  of 
earnings.  Because  of  this  change,  SSA 
will  no  longer  print  and  mail  Annual 
Report  of  Earnings  forms.  For  most 
beneficiaries,  the  process  will  be  totally 
automated,  with  SSA  receiving  and 
processing  earnings  information 
reported  for  tax  piuposes  and  using  that 
information  in  conjunction  with  other 
relevant  information  to  adjust  the  Social 
Security  benefits  payable  accordingly. 

Certain  situations  will  require  more 
information  than  is  contained  on  the 
form  W-2  and  self-employment  income 
tax  return.  When  these  situations  occur, 
a  beneficiary  will  still  have  to  contact 
SSA  to  provide  the  information  in  order 
to  ensure  the  correct  amount  of  benefits 
are  paid,  unless  the  information  was 
otherwise  provided  to  us.  In  addition, 
some  beneficiaries  may  wish  to  file  a 
report  directly  with  SSA.  in  order  to 
have  their  benefits  adjusted  sooner. 
(Most  adjustments  now  occur  during  the 
period  February  through  May.  based  on 
reports  filed  directly  with  us,  but  would 
take  place  June  through  October  if  based 
on  reports  filed  through  IRS).  In  these 
instances,  we  will  accept  a  report  of 
earnings  in  writing,  in  person,  or  over 
the  telephone,  from  beneficiaries  who 
still  need  or  wish  to  file  a  report. 

For  example,  under  IRS  regulations, 
wages  are  reported  on  forms  W-2  for  the 
year  in  which  they  are  paid.  Under  the 
Social  Security  earnings  test,  wages  are 
counted  for  the  year  in  which  services 
are  performed.  Therefore,  if  the  form  W- 
2  shows  wages  that  were  earned  in  a 
year  or  years  prior  to  the  year  for  which 
the  report  is  made.  e.g..  deferred 
compensation,  the  beneficiary  will  need 


to  report  to  us  the  correct  amount  of 
earnings  for  the  year  reported. 

There  is  a  similar  provision  for  the 
self-employed  (applicable  to  years  after 
the  initial  year  of  entitlement)  that  may 
require  contact  when  no  services  have 
been  performed  in  the  year  for  which 
net  earnings  frtim  self-employment  are 
reported.  Furthermore,  in  the  year  in 
which  the  monthly  earnings  test  applies 
(frequently  the  year  of  retirement),  a 
beneficiary  who  has  not  already  done  so 
will  need  to  provide  monthly  earnings 
information  to  SSA  that  cannot  be 
discerned  from  the  form  W-2  or  the  self- 
employinent  income  tax  return. 

Additional  examples  of  situations 
where  other  pertinent  information  must 
be  provided  are: 

•  The  beneficiary  earned  wages  above 
the  exempt  amount  and  also  had  a  net 
loss  from  self-employment; 

•  There  were  wages  reported  on  a  W- 
2  that  will  be  included  on  a  self- 
employment  tax  return  (e.g..  ministers 
and  certain  church  workers); 

•  The  beneficiary  is  self-employed 
and  reports  earnings  on  a  fiscal  year 
basis  which  is  not  the  calendar  year; 

•  The  beneficiary  had  Federal 
agricultxu^l  program  payments  or 
income  frx>m  carry-over  crops  that  is 
included  on  the  SE  return; 

•  The  beneficiary  estimated  earnings 
over  the  exempt  amount  and  some 
benefits  were  withheld,  but  there  were 
no  earnings  for  the  year,  i.e.,  no  wages 
reported,  no  self-employment. 

SSA  already  has  methods  of  collecting 
some  of  the  supplemental  information 
needed  to  correctly  adjust  benefits 
under  the  earnings  test  when  that 
information  is  needed.  Much  of  the 
information  can  be  gathered  in  the 
inidal  claims  process.  We  also  work 
with  employers  and  payroll  groups  to 
have  them  report  directly  to  us  certain 
payments  that  should  not  be  counted 
under  the  earnings  test.  We  will 
continue  to  use  these  methods  as  well 
as  develop  other  means  to  obtain 
supplemental  information  needed  to 
correctly  adjust  benefits  without  a 
separate  report  of  earnings  from  the 
beneficiary.  We  will  provide  an 
explanation  of  the  process  during  the 
claims  interview,  and  we  will  provide 
written  information  through  our  public 
information  materials  that  will  allow 
beneficiaries  to  understand  what 
earnings  should  be  counted  under  the 
earnings  test  and  the  situations  in  which 
we  would  need  additional  information. 
When  we  adjust  benefits  based  on  the 
earnings  posted  to  the  beneficiary's 
record,  we  will,  in  our  notice  to  the 
beneficiary,  provide  full  information 
regarding  the  earnings  that  we  used  and 
the  situations  in  which  those  earnings 


may  not  be  correct.  This  will  ensure  that 
beneficiaries  have  full  knowledge  of  our 
actions.  Oiu  notice  will  also  tell 
beneficiaries  how  to  obtain  a 
reconsideration  of  our  determination  if 
they  feel  we  were  wrong,  and  will 
advise  them  of  their  responsibility  to 
give  us  any  further  information  that 
could  be  pertinent  to  their  benefit 
adjustment. 

It  should  be  noted  that  we  are  not 
revising  our  regulations  regarding 
extension  of  time  for  filing  a  report 
(§404.452(0).  The  deadline  for  filing 
employer  reports  (W-2  forms)  is  well 
within  the  timeframes  for  required 
annual  reports.  In  relying  on  these,  as 
well  as  the  SE  tax  return  information, 
SSA  will  assume  that  posted  earnings 
are  based  on  timely  filed  reports. 
However,  when  a  beneficiary  requests 
an  extension  of  time  from  IRS  for  filing 
a  self-employment  tax  return,  the 
beneficiary  must  either  file  a  timely 
report  of  earnings  with  SSA,  or  request 
an  extension  of  time  for  filing  such  a 
report  from  SSA.  An  extension  granted 
by  IRS  will  not  be  considered  an 
extension  of  time  granted  by  SSA. 

This  change  in  our  rules  will  result  in 
improved  service  to  oiu-  beneficiaries. 
First,  this  final  rule  will  reduce  the 
burden  associated  with  the  double  filing 
of  information  with  both  SSA  and  IRS. 
Second,  SSA  will  be  able  to  shift 
resources  devoted  to  the  solicitation  and 
processing  of  reports  from  beneficiaries 
under  the  current  annual  report  process 
to  other  priority  workloads,  such  as 
processing  claims  for  benefits  and 
responding  to  telephone  inquiries. 
Finally,  this  rule  supports  the 
President's  request  in  his  remarks  on 
May  22, 1995  on  signing  the  Paperwork 
Reduction  Act  of  1995,  that  agencies 
review  their  regulations  with  the  goal  of 
reducing  by  half  the  frequency  of 
reports  required  from  citizens.  This  final 
rule  will  eliminate  the  annual  report  of 
earnings  form  and  the  need  for  most 
working  beneficiaries  to  file  a  separate 
report  of  earnings  with  SSA,  resulting  in 
a  savings  of  up  to  330,833  public  burden 
hours  each  year. 

We  are  also  revising  paragraphs  (a)(1) 
and  (a)(2)  of  §  404.452  by  changing  age 
72  to  age  70.  These  revisions  reflect  the 
statutory  change  in  the  Social  Security 
Amendments  of  1977  that  reduced  from 
age  72  to  70,  the  age  at  which 
beneficiaries  become  exempt  bom  the 
annual  earnings  test.  This  change  was 
originally  scheduled  to  take  effect  in 
1982  but,  due  to  a  provision  in  the 
Omnibus  Budget  Reconciliation  Act  of 
1981,  it  did  not  become  effective  until 
1983.  Since  the  statutory  provisions 
were  self-implementing,  we  exempted 
working  beneficiaries  age  70  and  over 


frt>m  the  annual  earnings  test  begiiming 
in  1983.  However,  we  have  not 
previously  updated  this  regulation  to 
take  account  of  this  statutory  change. 

This  regulation  was  published  in  the 
Federal  Register  (62  FR  349)  as  a  notice 
of  proposed  rulemaking  (NPRM)  on 
January  3, 1997.  Interested  parties  were 
given  30  days  to  submit  comments.  No 
public  comments  were  received.  We  are, 
therefore,  publishing  this  final  rule  with 
no  changes  &t>m  the  proposed  rule. 

Regulatory  Procedures 

Pursuant  to  section  702(a)(5)  of  the 
Act,  42  U.S.C.  902(a)(5),  as  amended  by 
section  102  of  Public  Law  103-296,  SSA 
follows  the  Administrative  Procedure 
Act  (APA)  rulemaking  procedures 
specified  in  5  U.S.C.  553  in  the 
development  of  its  regulations.  The 
APA  provides  in  5  U.S.C.  553(d)(1)  for 
an  exception  to  the  requirement  for  a 
30-day  delay  in  the  effective  date  of  a 
substantive  rule  if  the  rule  grants  or 
recognizes  an  exemption  or  relieves  a 
restriction.  As  indicated  above,  this 
final  rule  will  eliminate  the  annual 
report  of  earnings  form  and  exempt 
most  working  beneficiaries  from  the 
requirement  to  file  a  separate  report  of 
earnings  with  SSA.  This  will  result  in 
a  savings  of  up  to  330,833  public 
reporting  burden  hours  each  year  and, 
by  allowing  us  to  divert  scarce  resources 
to  other  priority  workloads,  enable  us  to 
provide  better  overall  service  to  the 
public.  In  light  of  these  considerations, 
we  find  that  it  is  in  the  public  interest 
to  make  this  rule  effective  upon 
publication. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  this  rule  and 
determined  that  it  meets  the  criteria  for 
a  significant  regulatory  action  within 
the  meaning  of  Executive  Order  12866. 
As  indicated  earlier  in  this  preamble, 
failure  to  file  a  timely  report  of  earnings 
will  result  in  a  monetary  penalty,  unless 
we  find  that  there  was  good  cause  for 
filing  late.  Since,  for  most  beneficiaries, 
the  W-2  and/or  self-employment  tax 
retvuTi  information  will  be  considered 
the  annual  report  of  earnings  required 
by  section  203(f)  of  the  Act.  we 
anticipate  that  there  will  be  very  few 
penalties  imposed  on  beneficiaries  for 
failing  to  report  their  earnings.  The  loss 
of  penalty  dollars  is  estimated  to  be 
$60-75  million  for  the  5-year  period  of 
fiscal  years  1997  through  2001. 
However,  we  believe  that  the  loss  of 
penalty  income  should  not  be  given 
undue  consideration  because  this 
income  results  from  beneficiaries' 
failure  to  timely  rep)ort  their  earnings  to 
SSA.  It  has  always  been  the  goal  of  SSA 


to  achieve  maximum  reporting 
compliance  and  if  this  goal  was 
achieved,  there  would  be  no  penalties 
imposed.  Furthermore,  we  believe  that 
the  loss  of  penalty  revenue  is  more  than . 
offset  by  the  benefits  that  both  the 
pubhc  and  SSA  will  realize  under  this 
rule.  These  benefits  include  the  fact  that 
up  to  1.3  million  beneficiaries  will  no 
longer  be  required  to  complete  the 
annual  report  of  earjiings  forms 
resulting  in  a  reduction  in  the  public 
reporting  burden  of  up  to  330,833  hours. 
In  addition,  this  initiative  will  shift  the 
annual  report  workload  from  SSA's 
peak  workload  period  (January  through 
March)  until  later  in  the  year  and  thus, 
will  allow  SSA  to  divert  scarce 
resources  to  other  priority  workloads, 
such  as  processing  claims  for  benefits 
and  responding  to  telephone  inquiries, 
resulting  in  better  overall  service  to  the 
public. 

Administrative  savings  for  this 
initiative  are  estimated  to  be  540 
workyears  and  $23.2  million  for  fiscal 
years  1997  through  2001. 

Regulatory  Flexibility  Act 

We  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  it  affects  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  FlexibiUty  Act,  is 
not  required. 

Paperwork  Reduction  Act 

This  final  regulation  will  impose  no 
new  reporting  or  recordkeeping 
requirements  requiring  OMB  clearance. 
As  indicated  in  the  NPRM,  we  estimate 
that  this  new  Annual  Report  of  Earnings 
process  will  reduce  the  annual  public 
reporting  burden  by  up  to  330,833 
hours.  This  is  the  annual  reporting 
burden  associated  with  the  completion 
and  filing  of  forms  SSA-777  and  SSA- 
7770  (OMB  Control  Number  0960- 
0057).  Although  this  final  regulation 
will  eliminate  those  forms.  SSA  will 
continue  to  collect  earnings 
information,  through  a  number  of  other 
collection  instruments  already  approved 
by  OMB.  In  most  cases,  we  will  obtain 
this  information  through  forms  W-2  and 
schedule  SEs  approved  for  use  by  IRS. 
In  those  cases  where  additional 
information  is  required,  we  expect  to 
obtain  that  information  during  the 
initial  claims  interview  through  forms 
approved  for  use  by  SSA  (primarily  the 
SSA-1  (Application  for  Retirement 
Benefits;  OMB  Approval  Number  0960- 
0007)  and  the  SSA-795  (Statement  of 
Claimant  or  Other  Person;  OMB 
Approval  Number  0960-0045)).  In 
addition.  OMB  has  approved  a  new 
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form,  SSA-131,  OMB  Number  0960- 
0566.  to  collect  the  additional 
information  needed  to  correctly  adjust 
benefits  in  special  wage  payment 
situations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security- 
Disability  Insurance:  96.002  Social 
Security — Retirement  Lisurance;  96.004 
Social  Security — Survivors  Insurance) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits. 
Old-Age.  Survivors  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  security. 

Dated:  March  10. 1997. 
loin  J.  Callahan, 

Acting  Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  part  404  of  chapter  in  of  title 
20  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  404— FEDERAL  OLO-AQE. 
SURVIVORS  AND  DISABIUTY 
MSURANCE 

1.  The  authority  citation  for  subpart  E 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202.  203,  204  (a)  and  (e). 
205  (a)  and  (c).  222(b).  223(e).  224.  225.  and 
702(aM5)  of  the  Social  Security  Act  (42  U.S.C 
402, 403. 404  (a)  and  (e),  405  (a)  and  (c), 
422(b).  423(e).  424a.  425.  and  902(a)(5)). 

2.  Section  404.452  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2), 
revising  the  last  sentence  of  paragraph 
(b),  and  revising  paragraph  (d)  to  read  as 
follows: 

f  404.452    Reports  to  Social  Security 
Administration  of  earnings;  wages;  net 
earnings  from  sait-amptoymenL 
(a)«  *   • 

(1)  The  individual  attained  the  age  of 
70  in  or  before  the  first  month  of 
entitlement  to  benefits  in  the  taxable 
year,  or 

(2)  The  individual's  benefit  pa)rments 
were  suspended  under  the  provisions 
described  in  §  404.456  for  all  months  in 
a  taxable  year  in  which  the  individual 
was  entitled  to  benefits  and  was  under 
age  70. 

(b)  •  •  *  The  filing  of  an  income  tax 
return  or  a  form  W-2  with  the  Internal 
Revenue  Service  may  serve  as  the  report 
required  to  be  filed  under  the  provisions 
of  this  section  where  the  income  tax 
PBtimi  or  form  W-2  shows  the  same 
wages  and  net  earnings  from  self- 
employment  that  must  be  reported  to 
the  Administration  under  this  section. 

(d)  Information  to  be  pmvided  to  as. 
The  report  should  show  the  name  and 
social  secvuity  claim  number  of  the 


beneficiary  about  whom  the  report  is 
made;  identify  the  taxable  year  for 
which  the  report  is  made;  show  the  total 
amount  of  wages  for  which  the 
beneficiary  rendered  services  during  the 
taxable  year  (if  applicable),  the  amount 
of  net  earnings  ftt)m  self-employment 
for  such  year  (if  applicable);  and  show 
the  name  and  address  of  the  individual 
making  the  report.  To  overcome  the 
presumption  that  the  beneficiary 
rendered  services  for  wages  exceeding 
the  allowable  amount  and  rendered 
substantial  services  in  self-einployment 
in  each  month  (see  §  404.435),  we  must 
also  be  told  the  specific  months  in 
which  the  beneficiary  did  not  render 
services  in  employment  for  wages  of 
more  than  the  allowable  amount  (as 
described  in  S  404.435)  and  did  not 
render  substanti&l  services  in  self- 
employment  (as  described  in  §§  404.446 
and  404.447). 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  12 

RIN  1076-nAD5« 

Indian  Country  Law  Enforcement 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Final  rule. 

SUMMAftY:  The  Bureau  of  Indian  Affairs 
is  estabhshing  standards  for  Bureau  of 
Indian  Affairs  (BIA)  and  tribal  law 
enforcement  programs  receiving  Federal 
funding  or  performing  duties  using  a 
Federal  law  enforcement  commission. 
These  regulations  will  ensure  that  law 
enforcement,  crime  prevention  and 
recidivism  reduction  programs  are 
implemented  and  maintained  in  a 
constitutionally  souind  manner  and 
comply  with  the  Indian  Law 
Enforcement  Reform  Act  of  1990,  Public 
Law  101-379  (25  U.S.C.  2801  etseq.). 

EFFECTIVE  DATE:  These  regulations  take 
effect  on  May  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Director,  Office  of  Law  Enforcement 
Services  at  (505)  248-7937. 


SUPPt-EMENTARV  INFORMATION:  The 
authority  to  issue  rules  and  regulations 
is  vested  in  the  Secretary  of  the  Interior 
by  5  U.S.C.  301  and  sections  463  and 
465  of  the  Revised  Statutes,  25  U.S.C.  2 
and  9. 

Indian  Police  and  Detention 
Standards  regulations  were  published  in 
1975  and  1976,  respectively,  and  have 
not  been  updated.  See  25  CJ"R  Part  12. 
In  1990,  the  Indian  Law  Enforcement 
Reform  Act  (Pub.  L.  101-379,  25  U.S.C. 
2801  et  seq.)  specified  changes  for  the 
Bureau  of  Indian  Affairs  and  tribal  law 
enforcement  and  detention  programs  to 
be  implemented  as  rules  by  the 
Secretary  of  the  Interior  who  was  given 
the  overall  responsibility  for  providing 
or  assisting  in  the  provision  of  law 
enforcement  services  in  Indian  country 
as  defined  in  18  U.S.C.  1151.  Law 
enforcement  appears  in  Part  12,  and 
Detention  and  Rehabilitation  appears  in 
Part  10,  Chapter  I  of  Title  25  Code  of 
Federal  Regulations. 

The  Office  of  Law  Enforcement 
Services,  Bureau  of  Indian  Affairs,  is 
updating  and  revising  the  Bureau  of 
Indian  Affairs  Manual  (BIAM),  and 
accompanying  operational  handbooks 
that  provide  policy,  procedures, 
guidelines  and  standards  for  all  law 
enforcement  programs.  The  manual  and 
accompanying  handbooks  will  be 
available  to  program  managers  and 
supervisors,  the  public,  other  agencies, 
and  law  enforcement  officers  or 
investigators.  Self-governance  tribes 
with  compacts  or  other  tribal  entities 
with  enforcement  jurisdiction  other 
than  the  Bureau  of  Indian  Affairs  or 
contracts  are  encouraged  to  use  the 
manuals  and  handbooks  for  guidance  in 
developing  or  maintaining  their  own 
programs.  The  Indian  Country  Detention 
Facilities  and  Programs  manuals  and 
handbooks  may  be  found  in  Chapter  69 
Bureau  of  Indian  Affairs  Manual  (BLAM) 
including  an  inmate  handbook  for  all 
individuals  who  are  incarcerated  in  a 
BIA  or  tribal  detention  facility. 

Review  of  Public  Comments 

The  Nez  Perce  Tribe  expressed  several 
concerns  with  the  proposed  rule,  many 
relating  to  their  anticipated  contracting 
of  their  law  enforcement  program  under 
self-determination.  This  rule  will  not 
change  BLA's  relationship  with  a  tribe  or 
any  tribe's  ability  to  self-govern.  This 
rule  implements  the  Indian  Law 
Enforcement  Reform  Act  (Pub.  L  101- 
379)  and  suggests  minimal  professional 
standards  for  law  enforcement  officers. 

Each  of  the  Nez  Perce  Tribe's 
comments  are  addressed  here: 

The  tribe  believes  the  local 
superintendent  or  chief  law 
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enforcement  officer  should  supervise 
the  criminal  investigator.  Title  25  U.S.C. 
2802  stipulates  that  all  BL\  criminal 
investigators  must  be  supervised  only 
by  other  law  enforcement  officers  of  the 
Division  of  Law  Enforcement.  The  U.S. 
Department  of  Justice  has  expressed  its 
support  for  this  concept.  This  does  not 
affect  any  tribal  or  contracted  criminal 
investigator,  as  they  are  supervised 
locally. 

The  tribe  feels  the  minimum 
guidelines  do  not  ensure  the  best  or 
most  adequate  police  protection.  We 
agree.  They  are  only  the  minimum 
standards  required  for  an  officer 
commissioned  by  or  operating  under  a 
contract  with  the  BIA.  Tribes  are 
encouraged  to  create  their  own 
standards  that  exceed  BIA  standards  if 
they  desire.  Tribes  who  have  contracted 
their  program  under  self-determination 
procedures  may  still  determine  their 
own  needs  and  adopt  poUcies  reflecting 
these  needs,  and  adhering  to  these 
minimum  professional  standards  should 
not  interfere  with  that  process  in  any 
way.  This  rule  only  establishes  the 
minimum  standards  for  training  and 
qualifications  which  should  be  expected 
of  any  professional  law  enforcement 
program.  This  is  analogous  to  any  of  the 
50  United  States,  whi(±  have  all 
adopted  minimum  standards  for  their 
Police  Officer  Standards  and  Training 
(POST)  organizations.  While  each 
municipality  within  a  State  has  total 
control  over  its  own  police  department, 
any  law  enforcement  officer  employed 
in  that  department  must  meet  at  least 
the  minimum  standards  established  by 
that  State's  POST  commission.  This  rule 
serves  a  similar  purpose. 

The  tribe  expressed  concern  that 
performance,  not  compliance,  should  be 
the  basis  for  denying  or  rejecting 
funding  for  law  enforcement  programs. 
We  believe  the  two  concepts  are  directly 
related.  It  would  not  be  reasonable  to 
expect  an  untrained  or  otherwise 
unqualified  law  enforcement  officer  to 
perform  his/her  duties  at  an  adequate 
level.  Local  community  residents 
should  certainly  expect  officers  working 
in  their  community  to  be  professional 
and  to  meet  at  least  these  minimiun 
standards. 

The  tribe  asks  for  specifics  on  how  the 
BLA  will  interpret  tribal  law.  Thjf  rule 
requires  tribal  permission  for  BIA 
officers  to  enforce  tribal  law,  and 
encourages  local  arrangements  and 
agreements.  We  firmly  believe  these 
decisions  should  be  made  at  the  local 
level  whenever  possible. 

The  tribe  expressed  its  belief  that 
tribes  should  manage  their  own  budgets. 
We  agree,  and  nothing  in  this  rule 
would  prevent  that. 


The  tribe  conunented  on  the 
requirement  for  a  successful  background 
investigation  on  law  enforcement 
officers  by  indicating  tribes  should  be 
able  to  make  law  enforcement  program 
decisions  based  on  their  own  unique 
needs.  We  agree,  but  do  not  believe  that 
should  include  employing  a  law 
enforcement  officer  with  a  criminal 
history  or  who  is  otherwise  unsuitable 
as  a  law  enforcement  officer.  We  believe 
the  successful  completion  of  a 
background  investigation  is  an  entirely 
reasonable  requirement  for  any  law 
enforcement  officer  in  any  jurisdiction. 
Again,  this  reflects  similar  standards 
adopted  by  all  50  United  States,  and 
mirrors  requirements  in  the  Reform  Act. 
The  Department  of  Justice  has  expressed 
its  support  for  this  concept,  and 
included  this  requirement  in  the 
agreement  between  the  Attorney 
General  and  Secretary  of  the  Interior 
regarding  the  investigation  and 
prosecution  of  crime  in  Indian  coimtry. 
The  tribe  expressed  a  belief  that  any 
reasonable  code  of  conduct  can  work, 
but  it  must  be  enforced  consistently.  We 
agree. 

The  tribe  stated  its  belief  that  BIA 
should  monitor  officer  misconduct;  that 
if  the  tribe  is  the  supervisor,  it  must 
have  the  ability  to  impose  sanctions  for 
misconduct;  and  that  BIA  should 
provide  investigative  assistance  and 
support.  We  agree  with  the  tribe  on 
these  issues  and  this  rule  supports  the 
tribe  fully  in  this  regard. 

Many  of  the  tribe's  comments  are 
directed  at  some  of  the  basic  concepts 
of  the  Indian  Law  Enforcement  Reform 
Act,  specifically  establishment  of 
standards  for  law  enforcement  officers 
and  procediu«s  for  the  professional 
supervision  of  BIA  criminal 
investigators.  BIA  is  extremely  sensitive 
to  these  concerns  and  will  continue  to 
work  closely  with  all  tribes  on  a 
govemment-to-government  basis  on  law 
enforcement  and  other  issues. 

Evaluation  and  Certification 

Executive  Order  12988 

The  Department  has  determined  that 
this  rule  meets  the  applicable  standards 
provided  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988. 

Executive  Order  12866 

This  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

Reguhtory  Flexibility  Act 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 


Executive  Order  12630 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
takings  implications.  The  rule  does  not 
pertain  to  "taking"  of  private  property 
interests,  nor  does  it  affect  private 
property. 

Executive  Order  12612 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
federalism  effects  because  it  pertains 
solely  to  Federal-tribal  relations  and 
will  not  interfere  with  the  roles,  rights 
and  responsibilities  of  states. 

NEPA  Statement 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  is  required 
pursuant  to  the  National  Environmental 
PoUcy  Act  of  1969. 

Unfunded  Mandates  Act  of  1995 

This  rule  imposes  no  unfunded 
mandates  on  any  governmental  or 
private  entity  and  is  in  compliance  with 
the  provisions  of  the  Unfunded 
Mandates  Act  of  1995. 

Paperwork  Reduction  Act  of  1995 

This  rule  has  been  examined  under 
the  Paperwork  Reduction  Act  of  1995 
and  has  been  found  to  contain  no 
information  collection  requirements. 

Drafting  Information:  The  primary 
author  of  this  document  is  Mark 
Mullins,  Bureau  of  Indian  Affairs,  Office 
of  Law  Enforcement  Services. 

List  of  Sub)ects  in  25  CFR  Part  12 

Indians — residential  and  holding 
facilities.  Law  enforcement. 

For  the  reasons  given  in  the  preamble 
Part  12,  Chapter  I  of  Title  25  of  the  Code 
of  Federal  Regulations  is  revised  to  read 
as  follows: 

PART  12-4NDIAN  COUNTRY  LAW 
ENFORCEMENT 

Subpart  A— ResponsibiUtiea 

12.1  Who  is  responsible  for  the  Bureau  of 
Indian  Afeirs  law  enforcement  function? 

12.2  What  is  the  role  of  the  Bureau  of 
Indian  Affairs  Director  of  Law 
Enforcement  Services? 

12.3  Who  supervises  Bureau  of  Indian 
Affairs  criminal  investigators? 

12.4  Who  Supervises  the  Bureau  of  Indian 
Affairs  unifonned  pmlice.  detention,  and 
conservation  enforcement  functions? 

Subpart  a— Polictes  and  Standards 

12.11  Do  I  have  to  follow  these  regulations? 

12.12  What  about  self-determination? 

12.13  What  happens  if  I  do  not  follow  the 
rules  in  this  part? 
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12.14  Where  can  I  find  specific  policies  and 
standards  for  law  enforcement  functions 
in  Indian  country? 

Subpart  C— Authority  4nd  Jurisdiction 

12.21  What  authority  is  given  to  Indian 
country  law  enforcement  officers  to 
perform  their  duties? 

1 2. 22  Can  Bureau  of  Indian  AfEairs  law 
enforcement  officers  enforce  tribal  laws? 

12.23  What  are  the  jurisdictional  limits  in 
Indian  country? 

Subpart  D— Ouaiificatlons  and  Training 
Requiramants 

12.31  Are  there  any  minimum  employment 
standards  for  Indian  country  law 
enforcement  personnel? 

12.32  Do  minimum  employment  standards 
include  a  background  investigation? 

12.33  Are  Indian  country  law  enforcement 
officers  p»aid  less  than  other  law 
enforcement  officers? 

12.34  Do  minimum  salaries  and  position 
classifications  apply  to  a  tribe  that  has 
contracted  or  compacted  law 
enforcement  under  self-determination? 

12.35  Do  Indian  country  law  enforcement 
officers  complete  any  sp)ecial  training? 

12.36  Does  other  law  enforcement  training 
count? 

Subpart  E — Racords  and  Information 

12.41  Who  lieeps  statistics  for  Indian 
country  law  enforcement  activities? 

12.42  Do  Indian  country  law  enforcement 
programs  share  information  with  their 
own  communities  or  other  agencies? 

Subpart  F— Conduct 

12.51  Must  Indian  country  law  enforcement 
officers  follow  a  code  of  conduct? 

12.52  How  do  I  report  misconduct? 

12.53  Who  investigates  officer  misconduct? 

12.54  What  can  I  do  if  I  believe  my  civil 
rights  have  been  violated? 

12.55  Are  there  any  limits  on  how  much 
force  an  officer  can  use  when  performing 
law  enforcement  duties? 

Subpart  Q— Support  Functions 

12.61  Can  I  be  paid  for  information  that 
helps  solve  a  crime? 

12.62  Who  decides  what  uniform  an  Indian 
country  law  enforcement  officer  can 
wear  and  who  pnys  for  it? 

12.63  Do  Indian  country  law  enforcement 
officers  perform  other  duties  as  well? 

Authority:  5  U.S.C  301;  25  U.S.C  2.  9, 13. 
2417.  2453.  and  2802. 

Subpart  A— Responsibilities 

f  12.1    Who  is  reaponsibla  for  tha  Buraau 
of  Indian  Affairs  law  anforcamant  function? 

The  Commissioner  of  Indian  Affairs, 
or  in  the  absence  of  a  Commissioner,  the 
Deputy  Commissioner,  is  responsible  for 
Bureau  of  Indian  Affairs-operated  and 
contracted  law  enforcement  programs, 
and  for  overall  policy  development  and 
implementation  of  the  Indian  Law 
Enforcement  Reform  Act,  Public  Law 
101-379  (25  U.S.C.2801  et  wi|l).  ;!,  ,-...i 


$12.2    WTiat  is  tha  rote  of  tha  Buraau  of 
Indian  Affairs  Director  of  Law  Enforcantant 
Sarvicas? 

The  Director  of  the  Office  of  Law 
Enforcement  Services  for  the  Bureau  of 
Indian  Affairs  (Director)  has  been 
delegated  the  responsibility  for  the 
development  of  law  enforcement  and 
detention  policies,  standards,  and 
management  of  all  Bureau  of  Indian 
Affairs  (BIA)  criminal  investigations, 
drug  enforcement,  training,  internal 
affairs,  inspection  and  evaluation, 
emergency  response  forces,  and  other 
national  level  Indian  country  law 
enforcement  initiatives.  The  Director 
publishes  these  policies  and  standards 
in  law  enforcement  manuals  and 
handboolcs.  The  Director  is  also  directly 
responsible  for  developing  crime 
prevention  and  outreach  programs 
within  Indian  country  law  enforcement. 

$  12.3    Who  supervisas  Buraau  of  Indian 
Affairs  criminal  Investigators? 

All  BIA  criminal  investigators  are 
supervised  by  other  criminal 
investigators  within  the  Office  of  Law 
Enforcement  Services. 

S  12.4    Who  supervisas  ttta  Buraau  of 
Indian  Affairs  uniformed  polica,  detention, 
and  conservation  anforcamant  functions? 

The  agency  superintendent  is  directly 
responsible  for  the  operation  and 
management  of  BIA  uniformed  police 
operations,  detention  facilities,  and 
conservation  enforcement  operations  at 
any  agency  having  these  programs.  The 
agency  superintendent  must  also  ensure 
technical  support  is  provided  to  any 
agency  contracting  the  law  enforcement 
and/or  detention  program. 

Subpart  B — Policies  and  Standards 

§12.11    Do  I  have  to  follow  these 
regulations? 

You  must  follow  the  minimum 
standards  outlined  in  the  regulations  in 
this  part  if  you  are  part  of  a  BIA  or  tribal 
law  enforcement  program  receiving 
Federal  funding  or  operating  under  a 
BIA  law  enforcement  commission. 

S  12.12    What  about  self-determination? 
The  regulations  in  this  part  are  not 
intended  to  discourage  contracting  of 
Indian  country  law  enforcement 
programs  under  the  Indian  Self- 
determination  and  Education  Assistance 
Act  (Pub.  L.  93-638.  as  amended.  25 
U.S.C.  450).  The  Deputy  Commissioner 
of  Indian  Affairs  will  ensure  minimum 
standards  are  maintained  in  high  risk 
activities  where  the  Federal  government 
retains  liability  and  the  responsibility 
for  settling  tort  claims  arising  from 
contracted  la w  aa forcement  pro^aats.  K 
is  not  fair  to  law  abiding  citizens.o£       i 


Indian  country  to  have  anything  less 
than  a  professional  law  enforcement 
program  in  their  community.  Indian 
coimtry  law  enforcement  programs  that 
receive  Federal  funding  and/or 
commissioning  will  be  subject  to  a 
periodic  inspection  or  evaluation  to 
provide  technical  assistance,  to  ensure 
compliance  with  minimimi  Federal 
standards,  and  to  identify  necessary 
changes  or  improvements  to  BIA 
policies. 

S  12.13    What  happens  if  I  do  not  follow  the 
rules  In  this  part? 

Your  BIA  law  enforcement 
commission  may  be  revoked,  your  law 
enforcement  contract  may  be  canceled, 
and  you  may  no  longer  be  eligible  for 
tribal  shares  allocated  from  the  law 
enforcement  budget. 

i  12.14    Where  can  I  find  specific  policies 
and  standards  for  law  enforcement 
functions  In  Indian  country? 

BIA  will  ensure  that  all  Indian 
country  law  enforcement  programs  are 
provided  a  copy  of  the  most  current 
policy  manuals  and  handbooks.  Every 
Indian  country  law  enforcement 
program  covered  by  the  regulations  in 
this  part  must  maintain  an  effective  and 
efficient  law  enforcement  program 
meeting  minimal  qualitative  standards 
and  procedures  specified  in  Chapter  68 
Bureau  of  Indian  Affairs  Manual  (BIAM) 
and  the  Law  Enforcement  Handbook. 

Subpart  C— Authority  and  Jurisdiction 

%  1 2.21    What  authority  is  given  to  Indian 
country  law  anforcamant  officers  to  perform 
their  duties? 

BIA  law  enforcement  officers  are 
commissioned  under  the  authority 
established  in  25  U.S.C.  2803.  BLA  may 
issue  law  enforcement  commissions  to 
other  Federal.  State,  local  and  tribal  full- 
time  certified  law  enforcement  officers 
to  obtain  active  assistance  in  enforcing 
applicable  Federal  criminal  statutes, 
including  Federal  hunting  and  fishing 
regulations,  in  Indian  coimtry. 

(a)  BIA  will  issue  commissions  to 
other  Federal.  State,  local  and  tribal  full- 
time  certified  law  enforcement  officers 
only  after  the  head  of  the  local 
government  or  Federal  agency 
completes  an  agreement  with  the 
Commissioner  of  Indian  Affairs  asking 
that  BIA  issue  delegated  commissions. 
The  agreement  must  include  language 
that  allows  the  BIA  to  evaluate  the 
effectiveness  of  these  special  law 
enforcement  commissions  and  to 
investigate  any  allegations  of  misuse  of 
authority. 

(b)  Tribal  law  enforcement  officers,. r 
operating  under  a  6IA contract, or.;j.4,t.(i 
compact  ai^  not  automatioaU)*  'nt^i  lit^ 
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commissioned  as  Federal  officers; 
however,  they  may  be  commissioned  on 
a  case-by-case  basis. 

§  12.22    Can  Buraau  of  Indian  Affairs  law 
enforcement  officers  enforce  trit>al  laws? 

BIA  officers  will  enforce  tribal  laws 
only  with  the  permission  of  the  tribe. 
Local  programs  are  encouraged  to  make 
arrangements  and  agreements  with  local 
jurisdictions  to  facilitate  law 
enforcement  objectives. 

§  1 2.23    What  are  the  Jurisdictional  limits  in 
Indian  country? 

The  Department  of  the  Interior  and 
the  Department  of  Justice  must  maintain 
and  periodically  review  and  update  a 
memorandum  of  understanding 
describing  the  relationship  between  the 
Federal  Bureau  of  Investigation  and  the 
Bureau  of  Indian  Affairs  in  the 
investigation  and  prosecution  of  major 
crimes  in  Indian  country.  Any  law 
enforcement  programs  performing 
duties  under  the  authority  of  25  U.S.C. 
2803  must  follow  the  guidelines  in  the 
memorandum  of  understanding  and  any 
local  United  States  Attorney's 
guidelines  for  the  investigation  and 
prosecution  of  Federal  crimes. 

Subpart  D — Qualifications  and  Training 
Requirements 

§12.31    Are  there  any  minimum 
employment  standards  for  Indian  country 
law  enforcement  personnel? 

The  Director  must  develop,  maintain, 
and  periodically  review  the 
qualification  standards,  including 
medical  qualification  standards,  for  all 
BIA  law  enforcement,  detention,  and 
conservation  enforcement  occupational 
series.  The  standards  will  be  no  less 
stringent  than  the  minimum  standards 
established  by  the  U.S.  Office  of 
Personnel  Management  (OPM)  for  these 
occupational  series,  and  may  exceed  the 
OPM  standards.  BIA  standards  are 
available  for  review  at  any  BIA 
personnel  office.  All  tribal  programs  are 
encouraged  to  develop  standards  at  least 
as  stringent  as  those  established  for  BLA 
officers. 

i  12.32    Do  minimum  ampioymant 
standards  include  a  background 
Investigation? 

Law  enforcement  authority  is  only 
entrusted  to  persoimel  possessing 
adequate  education  andVor  experience, 
training,  aptitude,  and  high  moral 
character.  All  Indian  country  law 
enforcement  programs  receiving  Federal 
funding  and/ or  authority  must  ensure 
that  all  law  enforcement  officers 
successfully  complete  a  thorough 
background  investigation  no  less 
stringent  than  required  of  a  Federal 


officer  performing  the  same  duties.  The 
background  investigations  of  applicants 
and  employees  must  be  adjudicated  by 
trained  and  qualified  security 
professionals.  All  background 
investigations  must  be  documented  and 
available  for  inspection  by  the  Bureau  of 
Indian  Affairs. 

§  1 2.33    Are  Indian  country  law 
enforcement  officers  paid  less  than  ottier 
law  enforcement  officers? 

An  officer's  pay  is  determined  by  his/ 
her  grade  and  classification.  The 
Commissioner  of  Indian  Affairs  must 
ensure  that  all  BIA  law  enforcement 
officer  positions  are  established  at  no 
lower  grade  level  on  the  Federal  scale 
than  similar  Federal  law  enforcement 
officer  positions  in  other  agencies.  No 
BIA  position  performing  commissioned 
law  enforcement  duties  will  be 
classified  in  other  than  the  OS  0083, 
police  officer  series,  for  uniformed 
officers  and  the  OS  1811,  criminal 
investigating  series,  for  criminal 
investigators. 

§  12.34    Do  minimum  salaries  and  position 
classifications  apply  to  a  tribe  tttat  has 
contracted  or  compacted  law  anforcamant 
under  satf-datarmination? 

Any  contract  or  compact  with  the  BIA 
to  provide  law  enforcement  services  for 
an  Indian  tribe  must  require  a  law 
enforcement  officer  to  be  paid  at  least 
the  same  salary  as  a  BIA  officer 
performing  the  same  duties. 

§  1 2.35    Do  Indian  country  law  anforcamant 
officers  comptete  any  spectel  training? 
Law  enforcement  persoimel  of  any 
program  funded  by  the  Bureau  of  Indian 
Affairs  must  not  perform  law 
enforcement  duties  imtil  they  have 
successfully  completed  a  basic  law 
enforcement  training  course  prescribed 
by  the  Director.  The  Director  will  also 
prescribe  mandatory  supplemental  and 
in-service  training  courses. 

§  12.36    Does  other  law  anforcamant 
training  count? 

All  requests  for  evaluation  of 
equivalent  training  must  be  submitted  to 
the  Indian  Police  Academy  for  review, 
with  final  determination  made  by  the 
Director.  Requests  for  a  waiver  of 
training  requirements  to  use  i>ersonnel 
before  completing  the  required  courses 
of  instruction  must  be  submitted  to  the 
Director  and  approved  or  disapproved 
by  the  Commissioner  of  Indian  Affairs. 
In  no  case  will  such  a  waiver  allow 
personnel  to  be  used  in,  any  position  for 
more  than  one  year  without  achieving 
training  standards.  Failure  to  complete 
basic  training  requirements  will  result 
in  removal  from  a  law  enforcement 
position. 


Subpart  E — Records  and  Information  . 

§  1 2.41    Who  keeps  statistics  for  Indian 
country  law  enforcement  acUvltias? 

The  Director  maintains  a  criminal 
justice  information  system  for  Indian 
country.  The  Director  wrill  prescribe  the 
types  of  data  to  be  collected  and  the 
reporting  format  to  be  used  to  collect 
information  and  assemble  reports  on 
crime  reported  in  Indian  country.  These 
reports  may  be  provided  to  the 
Department  of  Justice.  Any  law 
enforcement  program  receiving  funding 
from  the  BIA  must  use  the  same 
reporting  format  and  submit  the  same 
statistical  reports  to  the  Office  of  Law 
Enforcement  Services  as  prescribed  by 
the  Director  and  as  are  required  of  all 
BIA  law  enforcement  programs. 

§  12.42    Do  Indian  country  law  enforcement 
programs  share  Information  with  their  own 
communities  or  other  agencies? 

At  intervals  established  by  the 
Director,  each  BIA  criminal 
investigations  program,  and  any 
investigations  program  receiving  BIA 
funds  will  consult  with  local  tribal 
leaders  and  managers  of  local  ptatrol  and 
detention  programs.  They  will  discuss 
the  quality  of  the  local  investigations 
program  and  offer  feedback  and 
technical  assistance.  There  will  be  no 
requirement  to  disclose  confidential 
investigative  information  or  to 
compromise  ongoing  investigations 
during  this  process. 

Sut>part  F— Conduct 

§  12.51     Must  Indian  country  law 
anforcamant  officers  follow  a  coda  of 
cortduct? 

All  law  enforcement  programs 
receiving  Bureau  of  Indian  Affairs 
funding  or  commissioning  must 
establish  a  law  enforcement  code  of 
conduct  which  establishes  specific 
guidelines  for  conduct  on  and  off  duty, 
impartiality,  and  professional  conduct 
in  the  performance  of  duty,  and 
acceptance  of  gifts  or  favors.  Each 
officer  must  acknowledge  in  writing 
receiving  and  understanding  of  this 
code  of  conduct.  The  acknowledgment 
will  remain  on  file  with  the  law 
enforcement  program  manager  as  long 
as  the  officer  is  employed  there. 
Training  will  be  conducted  on  this  code 
of  conduct  and  other  ethics  issues  at 
least  once  each  year. 

§  12.52    How  do  I  report  misconduct? 
The  Director  will  develop  and 
'  maintain  a  reporting  system  that  allows 
any  resident  of  or  visitor  to  Indian 
country  to  report  officer  misconduct. 
Each  law  enforcement  program  in 
Indian  coimtry  will  maintain 
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instructions  on  how  to  register  a 
complaint.  An  overview  of  these  steps 
must  be  posted  for  public  viewing  at 
each  law  enforcement  facility  in  Indian 
country. 

f1^53    Who  InvMtigatM  offlcM* 
mtoconducf? 

The  Director,  Office  of  Law 
Enforcement  Services  maintains  an 
internal  affairs  program  that  investigates 
all  allegations  of  misconduct  by  BIA 
officers,  and  any  officer  receiving 
funding  and/or  authority  from  the  BIA. 
All  allegations  of  misconduct  must  be 
thoroughly  investigated  and  appropriate 
action  taken  when  warranted.  Any 
person  having  knowledge  of  officer 
misconduct  must  report  that 
information  to  the  officer's  supervisor. 
The  supervisor  must  immediately  reprart 
allegations  to  the  internal  a^irs  unit 
Depending  upon  the  severity  of  the 
allegation,  the  matter  may  be  dealt  with 
locally  or  it  will  be  investigated  by  the 
internal  affairs  unit.  Failure  of  any  BIA 
employee  to  report  known  allegations 
may  be  considered  misconduct  in  itself. 
Citizens  may  report  officer  misconduct 
directly  to  the  internal  affiairs  unit  if  that 
is  more  practical. 


112.54    What  can  I  do  If  I 
rtgMs  haws  been  violated? 


nty  chril 


All  allegations  of  civil  rights 
violations  must  be  reported  inunediateiy 
to  the  internal  affairs  unit  That  office 
will  ensure  that  allegations  are 
immediately  reported  to  the  Qvil  Rights 
Division  of  the  U.  S.  Department  of 
Justice  through  established  procedures. 
BLA's  internal  affairs  unit  may  also 
investigate  the  matter  and  make 
recommendations  for  additional  action 
as  necessary. 

f1Z55    Are  than  any  Hmto  on  ho«r  much 


law  antorcamant  dutiaa? 

The  Director  will  develop  and 
maintain  the  use  of  force  policy  for  all 
BIA  law  enforcement  personnel,  and  for 
programs  receiving  BIA  funding  or 
authority.  Training  in  the  use  of  force, 
to  include  non-lethal  measures,  will  be 
provided  annually.  All  officers  will 
successfully  complete  a  course  of 
instruction  in  firearms,  to  include 
judgement  pistol  shooting,  approved  by 
the  Indian  Police  Academy  before 
carrying  a  firearm  on  or  off  duty. 

Subpart  Q— Support  Functions 

t12-<1    Can  I  ba  paid  tor  Mormation  that 
halpa  aolva  a  crima? 

The  Director  can  spend  money  to 
purchase  evidence  or  information,  or  to 
offer  a  revirard.  in  the  investigation  of  a 
crime.  This  is  subject  to  the  availability 


of  funds.  This  authority  may.  be 
delegated  in  writing  to  supervisory 
criminal  investigators  within  the  Office 
of  Law  Enforcement  Services  in  the  BLA. 
The  Director  must  develop  policies  and 
procedures  for  the  expenditure,  control, 
and  audit  of  these  funds  before  their 
use. 

f  12.62    Who  dectdes  what  unifonn  an 
Indian  country  law  enforcement  offlcar  can 
wear  and  wtio  pays  for  It? 

Each  local  law  enforcement  program 
must  establish  its  own  uniform 
requirements  for  patrol  and  detention 
personnel.  Uniformed  BIA  police 
officers  may  be  paid  an  annual  unifonn 
allowance  not  to  exceed  $400.  Local 
programs  may  provide  imiforms  and 
related  equipment  to  officers  in  lieu  of 
this  payment  All  law  enforcement 
officers  must  also  have  their  official 
identification  on  their  person  at  all 
times  when  performing  law  enforcement 
duties.  Uniforms,  when  worn,  will  be 
plainly  distinguishable  from  the 
uniforms  of  any  non-law  enforcement 
personnel  working  on  the  reservation. 

S  12.63    Do  Indian  country  law  enforcamant 
officars  perform  other  duties  as  ¥vell? 

Law  enforcement  commissions  will 
only  be  issued  by  the  Bureau  of  Indian 
Af&irs  to  persons  occupying  positions 
as  full-time  officers.  Bureau  of  Indian 
Affairs  funded  or  commissioned 
criminal  investigators  will  not  be 
responsible  for  supervising  or  managing 
any  patrol,  detention,  or  other 
uniformed  police  programs. 

Dated:  March  24, 1997. 
Ada  E.  Deer. 

Assisttint  Secretary — Indian  Affairs. 
IFR  Doc.  97-8341  Filed  4-1-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  701 

[Sacratary  of  the  Navy  Inalruction  S211^ 

Privaqr  Program 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Final  rule. 

SUKMIARY:  The  Department  of  the  Navy 
is  amending  three  exemption  rules.  The 
administrative  amendments  consist  of 
deleting  the  exemption  rtde  for  N04385- 
1  (system  was  consolidated  into 
N05041-1);  changing  the  system  name  of 
N05520-5;  and  changing  the  system 
identifier  for  N04385-2  to  N05512-2  and 
deleting  subsections  (k)(5).  (k)(6).  and 
(k)(7)  from  the  exemption  rule. 


EFFECTIVE  DATE:  April  2,  1997. 
ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy.  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30).  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 
Regulatory  Flexibility  Act  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  imposes  no 
information  requirements  beyond  the 
Department  of  Defense  and  that  the 
information  collected  within  the 
Department  of  Defense  is  necessary  and 
consistent  with  5  U.S.C.  552a,  known  as 
the  Privacy  Act  of  1974. 

The  Department  of  the  Navy  is 
amending  three  exemption  rules 
published  in  32  CFR  part  701,  subpart 
G.  The  administrative  amendments 
consist  of  deleting  the  exemption  rule 
for  N04385-1  (system  was  consolidated 
into  N05041-1);  changing  the  system 
name  of  N05520-5;  and  changing  the 
system  identifier  for  N04385-2  to 
N05512-2  and  deleting  subsections 
(k)(5),  (k)(6),  and  (k)(7)  from  the 
exemption  lode. 

List  of  Subjects  in  32  CFR  Part  701 

Privacy. 

1.  The  authority  citation  for  32  CFR 
part  701,  subpart  G  continues  to  read  as 
follows: 

Authority:  Pub.  L.  93-579,  88  Stat 
1896  (5  U.S.C.  552a). 


2.  Section  701.118,  is  amended  by 
removing  and  reserving  paragraph  (h), 
and  revising  paragraph  (i),  and  revising 
the  heading  and  introductory  text  of 
paragraph  (n)  as  follows: 

§701.118  Exemptions  for  specific  Navy 
record  systems. 

•        *        *        •        • 

(h)  [Reserved]. 

(i)  System  identifier  and  name: 
N05041-1,  Inspector  General  (IG) 
Records. 

(1)  Exemption:  Portions  of  this  system 
of  records  may  be  exempt  from  the 
provisions  of  5  U.S.C.  552a(c)(3);  (d); 
(e)(1);  (e)(4)(G),  (H).  and  (1);  and  (f). 

(2)  Authority:  5  U.S.C.  552a(k)(l)  and 
(k)(2). 

(3)  Reasons:  (i)  From  subsection  (c)(3) 
because  the  release  of  the  disclosure 
accounting  would  permit  individuals  to 
obtain  valuable  information  concerning 
the  nature  of  the  investigation  and 
would  present  a  serious  impediment  to 
the  orderly  conduct  of  any  investigative 
activities.  Such  accounting  could  result 
in  the  release  of  properly  classified 
information  which  would  compromise 
the  national  defense  or  disrupt  foreign 
policy. 

(ii)  From  subsections  (d)  and  (f) 
because  access  to  the  records  would 
inform  individuals  of  the  existence  and 
natiue  of  the  investigation;  provide 
information  that  might  result  in  the 
concealment,  destruction,  or  fabrication 
of  evidence;  possibly  jeopardize  the 
safety  and  weU-being  of  informants, 
witnesses  and  their  families:  likely 
reveal  and  render  ineffectual 
investigatory  techniques  and  methods 
and  sources  of  information:  and 
possibly  result  in  the  invasion  of  the 
personal  privacy  of  third  parties.  Access 
could  result  in  the  release  of  properly 
classified  information  which  coiild 
compromise  the  national  defense  or 
disrupt  foreign  policy.  Amendment  of 
the  records  would  interfere  with  the 
ongoing  investigation  and  impose  an 
impossible  administrative  burden  by 
requiring  investigations  to  be 
continually  reinvestigated. 

(iii)  From  subsection  (e)(1)  tiecause  in 
the  course  of  the  investigation  it  is  not 
always  possible,  at  least  in  the  early 
stages  of  the  inquiry,  to  determine 
relevance  and  or  necessity  as  such 
determinations  may  only  occur  after  the 
information  has  bee  evaluated. 
Information  may  be  obtained  concerning 
the  actual  or  potential  violation  of  laws 
or  regulations  other  than  those  relating 
to  the  ongoing  investigation.  Such 
information  should  be  retained  as  it  can 
aid  in  establishing  patterns  of  improper 
activity  and  can  provide  valuable  leads 
in  the  conduct  of  other  investigations. 


(iv)  From  subsection  (e)(4)(G)  and  (H) 
because  this  system  of  records  is  exempt 
from  individual  access  pursuant  to 
subsection  (k)(l)  and  (k)(2)  of  the 
Privacy  Act  of  1974. 

(v)  From  subsection  (e)(4)(I)  because  it 
is  neccessary  to  protect  the 
confidentiality  of  sources  and  to  protect 
the  privacy  and  physical  safety  of 
witnesses.  Although  the  system  is 
exempt  from  this  requirement,  the 
Department  of  the  Navy  has  published 
a  notice  in  broad,  generic  terms  in  the 
belief  that  this  is  all  that  subsection 
(e)(4)(I)  of  the  Act  requires. 
•        •        •        *        * 

(n)  System  identifier  and  name: 
N05520-5,  Personnel  Security  Program 
Management  Records  System.  *  *  * 

Dated:  March  26, 1997. 

L.  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300464;  FRL-6597-^ 
RIN  2070-AC78 

Propamocarb  Hydrochloride;  Pesticide 
Tolerance  for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
the  fungicide  propamocarb 
hydrochloride  in  or  on  the  raw 
agricultural  commodities  potatoes,  milk; 
and  meat,  meat  by-products,  and  fat  of 
cattle,  goat,  horse,  sheep,  and  hogs  in 
connection  with  EPA's  granting  of 
emergency  exemptions  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
propamocarb  hydrochloride  on  potatoes 
in  the  states  of  California,  and  Texas. 
This  regulation  establishes  maximum 
permissible  levels  for  residues  of 
propamocarb  hydrochloride  in  these 
foods  pursuant  to  section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerances 
will  expire  and  be  revoked  by  EPA  on 
K4arch  15. 1999. 
DATES:  This  regulation  becomes 
effective  April  2,  1997.  Objectioits  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  June  2. 1997. 


ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300464), 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  vrith  the  Hearing  Clerk  identified 
by  the  document  control  number.  [OPP- 
300464],  must  also  be  submitted  to: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460. 

In  person,  bring  a  copy  of  objections 
and  hearing  requests  to  Rm.  1132,  CM 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  A  copy  of  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  cind  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300464).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505 W),  Environmental 
Protection  Agency,  401  M  St,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  niunber.  and  e-mail:  Sixth 
Floor,  Crystal  Station  #1,  2800  Jefferson 
Davis  Highway.  Arlington,  VA  22202. 
(703)  308-8326,  e-mail: 
pemberton.libby^pamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6).  is  establishing 
tolerances  for  residues  of  propamocarb 
hydrochloride  on  potatoes  at  0.5  parts 
per  million  (ppm)  and  in  milk;  and 
meat,  meat  by-products,  and  bt  of 
cattle,  goat,  horse,  sheep,  and  hogs  at  0.1 
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ppm.  These  tolerances  will  expire  on 
March  15, 1999. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104rl70)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq..  and  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  ihe  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13. 
1996)  (FRL-5572-9). 

New  section  408(b)(2)(A)(i)  allows 
EPA  to  establish  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe."  Section 
408(b)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  Including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
_  information."  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposiire.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  estabUshing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue '* 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166.  Section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  resuh  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA. 
Section  408(1)(6)  also  requires  EPA  to 
promulgate  regulations  by  August  3, 
1997,  governing  the  establishment  of 
tolerances  and  exemptions  under 


section  408(l)(6j  and  requires  that  the 
regulations  be  consistent  with  section 
408(b)(2)  and  (c)(2)  and  FIFRA  section 
18. 

Section  408(1)(6)  allows  EPA  to 
establish  tolerances  or  exemptions  from 
the  requirement  for  a  tolerance,  in 
connection  with  EPA's  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 
a  period  for  public  comment.  Thus, 
consistent  with  the  need  to  act 
expeditiously  on  requests  for  emergency 
exemptions  under  FIFRA.  EPA  can 
establish  such  tolerances  or  exemptions 
under  the  authority  of  section  408(e) 
and  (1)(6)  without  notice  and  comment 
rulemaking. 

In  establishing  section  18-related 
tolerances  and  exemptions  during  this 
interim  period  before  EPA  issues  the 
section  408(1)(6)  procedural  regulation 
and  before  EPA  makes  its  broad  policy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  section 
408,  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  section  18  tolerance  and 
exemption  decisions  will  be  made  on  a 
case-by-case  basis  and  will  not  bind 
EPA  as  it  proceeds  with  further 
rulemaking  and  policy  development. 
EPA  intends  to  act  on  section  18-related 
tolerances  and  exemptions  that  clearly 
qualify  under  the  new  law. 

n.  Emergency  Exemptions  for 
Propamocarb  Hydrochloride  on 
Potatoes  and  FFDCA  Tolerances 

EPA  has  authorized  use  under  FIFRA 
section  18  of  propamocarb 
hydrochloride  on  potatoes  for  control  of 
late  blight.  Recent  failures  to  control  late 
blight  in  potatoes  as  well  as  tomatoes 
with  the  registered  fungicides,  have 
been  caused  almost  exclusively  by 
immigrant  strains  of  late  blight 
(Phytophthora  infestans),  which  are 
resistant  to  the  control  of  choice, 
metalaxyl.  Before  the  immigrant  strains 
of  late  blight  arrived,  all  of  the  strains 
in  the  U.S.  were  previously  controlled 
by  treatment  with  metalaxyl.  Presently, 
there  are  no  fungicides  registered  in  the 
U.S.  that  will  provide  adequate  control 
of  the  immigrant  strains  of  late  blight. 
After  having  reviewed  their  submission, 
EPA  concurs  that  an  emergency 
condition  exists. 

As  part  of  its  assessment  of  these 
specific  exemptions,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
propamocarb  hydrochloride  on  potatoes 
and  milk;  and  meat,  meat  by-products, 
and  fat  of  cattle,  goat,  horse,  sheep,  and 
hogs.  In  doing  so,  EPA  considered  the 
new  safety  standard  in  FFDCA  section 


408(b)(2),  and  EPA  decided  that  the 
necessary  tolerances  under  FFDCA 
section  408(1)(6)  would  clearly  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  These 
tolerances  for  residues  of  propamocarb 
hydrochloride  will  permit  the  marketing 
of  potatoes  treated  in  accordance  with 
the  provisions  of  the  section  18 
emergency  exemptions  and  the 
marketing  of  milk;  and  meat,  meat  by- 
products, and  fat  of  cattle,  goat,  horse, 
sheep,  and  hogs  with  secondary 
residues  resulting  from  the  feeding  of 
the  feedstuffs  of  treated  potatoes. 
Consistent  with  the  need  to  move 
quickly  on  these  emergency  exemptions 
in  order  to  address  an  urgent  non- 
routine  situation  and  to  ensure  that  the 
resulting  food  is  safe  and  lawful.  EPA  is 
issuing  these  tolerances  without  notice 
and  opportunity  for  public  comment 
under  section  408(e)  as  provided  in 
section  408(1)(6).  Although  these 
tolerances  will  expire  and  be  revoked  by 
EPA  on  March  15,  1999,  imder  FFDCA 
section  408(1)(5),  residues  of 
propamocarb  hydrochloride  not  in 
excess  of  the  amount  specified  in  these 
tolerances  remaining  in  or  on  potatoes 
and  milk;  and  meat,  meat  by-products, 
and  fat  of  cattle,  goat,  horse,  sheep,  and 
hogs  after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  during 
the  term  of,  and  in  accordance  with  all 
the  conditions  of.  the  emergency 
exemptions.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicates  that  the  residues  are 
not  safe. 

EPA  has  not  made  any  decisions 
about  whether  propamocarb 
hydrochloride  meets  the  requirements 
for  registration  under  FIFRA  section  3 
for  use  on  potatoes  or  whether  a 
permanent  tolerance  for  propamocarb 
hydrochloride  for  potatoes  and  milk; 
and  meat,  meat  by-products,  and  fat  of 
cattle,  goat,  horse,  sheep,  and  hogs 
would  be  appropriate.  This  action  by 
EPA  does  not  serve  as  a  basis  for 
registration  of  proi}amocarb 
hydrochloride  by  a  State  for  special 
local  needs  under  FIFRA  section  24(c). 
Nor  does  this  action  serve  as  the  basis 
for  any  States  other  than  California, 
Texas  and  States  which  are 
subsequently  granted  specific 
exemptions  for  this  use  to  use  this 
product  on  this  crop  under  section  18  of 
FIFRA  without  following  all  provisions 
of  section  18  as  identified  in  40  CFR 
part  166.  For  additional  information 
regarding  the  emergency  exemptions  for 
propamocarb  hydrochloride,  contact  the 


Agency's  Registration  Division  at  the 
address  provided  above. 

in.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  margin  of  exposure 
calculation  based  on  the  appropriate 
NOEL)  will  be  carried  out  based  on  the 
nature  of  the  carcinogenic  response  and 


the  Agency's  knowledge  of  its  mode  of 
action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assimiptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100%  of  the 
crop  is  treated  by  pesticides  that  have 
established  tolerances.  If  the  TMRC 
exceeds  the  RfD  or  poses  a  lifetime 
cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  supi>ort  of  these  actions. 
Propamocarb  hydrochloride  is 
registered  by  EPA  for  turf  and 
ornamental  use.  EPA  believes  it  has 
sufficient  data  to  assess  the  hazards  of 
propamocarb  hydrochloride  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2),  for  the  time- limited  tolerances 
for  residues  of  propamocarb 
hydrochloride  on  potatoes  at  0.5  parts 
per  million  (ppm)  and  in  milk;  and 
meat,  meat  by-products,  and  fat  of 
cattle,  goat,  horse,  sheep,  and  hogs  at  0.1 
ppm.  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  these  tolerances  follows. 

A.  Toxicological  Profile 

1.  Chmnic  toxicity.  Based  on  the 
available  chronic  toxicity  data,  EPA's 


Office  of  Pesticide  Programs  (OPP)  has 
established  the  RfD  for  propamocarb 
hydrochloride  at  0.11  milligrams  (mg)/ 
kilograms  (kg)/day.  The  RfD  was 
established  based  on  a  threshold  LOEL 
(lowest  observable  effect  level)  of  33.31 
mg/kg/day  in  males  and  33.27  mg/kg  in 
females  in  a  11-year  dog  feeding  study. 
The  LOEL  was  biased  on  body  weight 
gain  depression,  decreased  food 
efficiency  and  gastritis.  An  uncertainty 
factor  (UF)  of  100  was  used  to  account 
for  both  inter-species  extrapolation  and 
intra-species  variability.  An  additional 
UF  of  3  was  used  to  account  for  the  lack 
of  a  NOEL. 

2.  Acute  toxicity.  Agency  toxicologists 
have  recommended  that  the 
developmental  NOEL  of  150  mg/kg/day 
from  the  rabbit  developmental  toxicity 
study  be  used  for  acute  dietary  risk 
calculations.  The  developmental  LOEL 
of  300  mg/kg/day  is  based  on  increased 
post-implantation  loss  (developmental) 
and  decreased  body  weight  gain 
(maternal).  The  population  of  concern 
for  this  risk  assessment  is  females  13-f 
years  oid. 

3.  Short-term  non-dietary  inhalation 
and  dermal  toxicity.  OPP  recommends 
use  of  the  developmental  toxicity  study 
in  rabbits  for  short-  and  intermediate 
term  MOE  calculations.  The  maternal 
NOEL  was  150  mg/kg/day  and  the  LOEL 
of  300  mg/kg/day  was  based  on 
decreased  body  weight  gain  during 
gestation  days  6-18.  The  developmental 
NOEL  was  150  mg/kg/day.  The 
developmental  LOEL  of  300  mg/kg/day 
was  based  on  increased  post- 
implantation  less. 

4.  Carcinogenicity.  Propamocarb 
hydrochloride  is  classified  as  a  "Group 
D,"  not  classifiable  as  to  human 
carcinogenicity  due  to  inadequacy  of  the 
data.  Dietary  rodent  studies  conducted 
in  1983  in  Germany  showed  no 
evidence  of  carcinogenicity.  The 
registrant  is  currently  conducting 
studies  in  accordance  with  U.S. 
protocols. 

B.  Aggregate  Exposure 

There  are  no  estabUshed  U.S. 
tolerances  for  propamocarb 
hydrochloride,  and  there  are  no 
registered  uses  for  propamocarb 
hydrochloride  on  food  or  feed  crops  in 
the  United  States. 

For  the  purpose  of  assessing  chronic 
dietary  exposure  from  propamocarb 
hydrochloride,  EPA  assumed  tolerance 
level  residues  and  100%  of  crop  treated 
for  the  proposed  use  of  propamocarb 
hydrochloride.  These  conservative 
assumptions  result  in  overestimation  of 
human  dietary  exposures. 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
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information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposure 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
siuface  water),  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  watw  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  boimding  figure  for  the 
potential  contribution  of  water  related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure.  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  coniunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consimiption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figiu^  for 
consumption  of  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  propamocarb 
hydrochloride  to  exceed  the  RfD  if  the 
tolerances  being  considered  in  this 
document  were  granted.  The  Agency 
has  therefore  concluded  that  the 
potential  exposures  associated  with 
propamocarb  hydrochloride  in  water, 
even  at  the  higher  levels  the  Agency  is 
considering  as  a  conservative  upper 
bound,  would  not  prevent  the  Agency 
from  determining  that  there  is  a 
reasonable  certainty  of  no  harm  if  the 
tolerances  are  granted. 

Based  on  the  available  studies  used  in 
EPA's  assessment  of  environmental  risk, 
propamocarb  hydrochloride  is  relatively 
non-persistent  and  mobility  varies  as  a 
function  of  soil  texture  and  soil 
reaction.  There  is  no  entry  for 
propamocarb  hydrochloride  in  the 
"Pesticides  in  Groundwater  Data  Base" 
(EPA  734-12-92-001,  September  1992). 
There  is  no  established  Maximum 
Concentration  Level  (MCL)  for  residues 
of  propamocarb  hydrochloride  in 
drinking  water.  No  drinking  water 
health  advisory  levels  have  been 
established  for  propamocarb 
hydrochloride. 

Propamocarb  hydrochloride  is 
registered  for  uses,  such  as  lawn  and 
ornamental,  that  could  result  in  non- 
occupational exposure  and  EPA 


acknowledges  that  there  may  be  short- 
,  intermediate-,  and  long-term  non- 
occupational, non-dietary  exposing 
scenarios.  At  this  time,  the  Agency  has 
insufficient  information  to  assess  the 
potential  risks  from  such  exposing. 
However,  available  data  for 
propamocarb  hydrochloride  indicate  no 
evidence  of  toxicity  by  the  dermal  or 
inhalation  routes. 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cimiulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  ciunulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dep»endent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chem'cal  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 


case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
propamocarb  hydrochloride  has  a 
common  mechanism  of  toxicity  with 
other  substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  propamocarb 
hydrochloride  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  propamocarb 
hydrochloride  has  a  common 
mechanism  of  toxicity  with  other 
subtances. 

C.  Safety  Determinations  For  U.S. 
Population 

Taking  into  account  the  completeness 
and  reliability  of  the  toxicity  data,  EPA 
has  concluded  that  dietary  exposure  to 
propamocarb  hydrochloride  in  food 
bom  published  tolerances  will  utilize 
2%  of  the  RfD  for  the  U.S.  population. 
A  dietary  (food  only)  MOE  of  greater 
than  118  would  not  be  of  Agency 
concern.  A  MOE  of  30,000  was 
calculated. 

EPA  does  not  believe  exposure  to 
propamocarb  hydrochloride  in  drinking 
water  or  bxtm  residential  uses  would 
raise  the  percent  of  RfD  utilized  or 
lower  the  MOE,  to  such  extent  that  there 
was  not  an  adequate  margin  of 
exposure.  While  EPA  has  not  yet 
pinpointed  the  appropriate  bounding 
figure  for  consumption  of  contaminated 
water,  the  ranges  the  Agency  is 
continuing  to  examine  are  all  below  the 
level  that  would  cause  propamocarb 
hydrochloride  to  exceed  the  RfD  if  the 
tolerance  being  considered  in  this 
document  were  granted.  The  Agency 
has  therefore  concluded  that  the 
potential  exposures  associated  with 
propamocarb  hydrochloride  in  water, 
even  at  the  higher  levels  the  Agency  is 
considering  as  a  conservative  upper 
bound,  would  not  prevent  the  Agency 
from  determining  Uiat  there  is  a 
reasonable  certainty  of  no  harm  if  the 
tolerance  is  granted.  An  appropriate 
bounding  figure  for  residential  exposure 
is  expected  to  be  lower  than  for  drinking 
water.  Therefore,  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  frt)m  aggregate 
exposure  to  propamocarb  hydrochloride 
residues. 

D.  Determination  of  Safety  for  Infants 
and  Children. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenTfold 


margin  of  exposure  (safety)  for  infants 
and  children  in  the  case  of  threshold 
effects  to  account  for  pre-and  post-natal 
toxicity  and  the  completeness  of  the 
data  base  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
will  be  safe  for  infants  and  children. 
Margins  of  exposure  (safety)  are  often 
referred  to  as  uncertainty  (safety) 
factors.  EPA  believes  that  reliable  data 
support  using  the  standard  margin  of 
exposure  (usually  lOOx  for  combined 
inter-  and  intra-species  variability))  and 
not  the  additional  ten-fold  margin  of 
exposure  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  margin  of  exposure.  Based 
on  current  toxicological  data 
requirements,  the  data  base  for 
propamocarb  hydrochloride  relative  to 
pre-  and  post-natal  toxicity  is  not 
complete. 

The  pre-  and  post-natal  toxicology 
data  base  for  propamocarb  is  not 
complete  with  respect  to  current 
toxicological  data  requirements. 
Although  two  acceptable  prenatal 
developmental  toxicity  studies  (in  rats 
and  rabbits)  have  been  submitted  to  the 
Agency,  the  available  rat  reproductive 
toxicity  study  is  not  adequate.  The  RfD 
Committee  considered  it  to  be 
supplementary  and  not  upgradeable 
based  on  the  lack  of  systemic  toxicity  at 
dose  levels,  which  did  not  achieve  the 
limit  dose,  indicating  inadequacy  of  the 
high  dose  for  reproductive  toxicity. 
Thus  conclusions  concerning  post-natal 
sensitivity  cannot  be  made. 

In  the  developmental  toxicity  study  in 
rabbits,  the  developmental  and  maternal 
NOELs.were  both  150  mg/kg/day.  The 
developmental  and  maternal  LXDELs  of 
300  mg/kg/day  were  based  on  increased 
post-implantation  loss  (developmental) 
and  decreased  body  weight  gain 
(maternal).  The  NOELs  and  LOELs 
occurred  at  the  same  doses  for 
developmental  and  maternal  findings; 
there  was  no  indication  of  pre-natal 
sensitivity  for  infants  and  children. 

In  the  developmental  toxicity  study  in 
rats,  the  developmental  NOEL  was  221 
mg/kg/day  and  was  below  the  maternal 
NOEL  (740  mg/kg/day).  The 
developmental  LOEL  of  740  mg/kg/day 
was  based  on  increased  fetal  death,  and 
an  increased  incidence  of  minor  skeletal 
anomalies  (incomplete  ossification  of 
some  vertebrae  and  stemebrae).  The 
maternal  NOEL  was  740  mg/kg/day, 
based  on  increased  maternal  death, 
spastic  gait  and  decreased  body  weight 
at  the  LOEL  of  2,210  mg/kg/day.  These 
findings  indicate  the  possibility  of 


increased  prenatal  sensitivity  of  fetuses 
to  in  utero  exposure  to  propamocarb.  An 
additional  uncertainty  factor  of  lOx  for 
infants  and  children  would  be  deemed 
appropriate  for  propamocarb,  based 
upon  the  lack  of  data  to  evaluate 
postnatal  exposure  (due  to  the 
inadequate  reproduction  study)  and 
based  upon  the  increased  sensitivity  to 
prenatal  exposure  (indicated  by  the  rat 
developmental  study  NOELs).  However, 
considering  the  large  dietary  MOE 
calculated  for  females  13+  years  (MOE 
=  30,000),  even  if  an  additional  ten-fold 
uncertainty  factor  were  applied, 
aggregate  acute  risk  estimates  would  not 
exceed  the  margin  of  exposure. 
Therefore,  EPA  concludes  thfct  this 
tolerance  will  pose  reasonable  certainty 
of  no  harm  to  infants  and  children. 

EPA  has  concluded  that  the  percent  of 
the  RfD  that  will  be  utilized  by  chronic 
dietary  (food)  exposure  to  residues  of 
propamocarb  hydrochloride  ranges  from 
2%  for  nursing  infants  (<1  year  old)  up 
to  7%  for  non-nursing  infants  (<1  year 
old).  However,  this  calculation  assumes 
tolerance  level  residues  for  all 
commodities  and  is  therefore  an  over- 
estimate of  dietary  risk.  Refinement  of 
the  dietary  risk  assessment  by  using 
anticipated  residue  data  woidd  reduce 
dietary  exposure.  The  addition  of 
potential  exposure  from  propamocarb 
hydrochloride  residues  in  drinking 
water  is  not  expected  to  result  in  an 
exposure  which  would  exceed  the  RfD. 

V.  Other  Considerations 

The  metabolism  of  propamocarb 
hydrochloride  in  potatoes  is  adequately 
understood  for  the  purposes  of  this 
tolerance.  There  are  no  Codex  maximum 
residue  levels  established  for  residues  of 
propamocarb  hydrochloride.  The 
residue  of  concern,  for  the  purposes  of 
this  tolerance,  is  propamocarb 
hydrochloride.  The  proposed 
enforcement  method  designated  UPSR 
22/91  (MRID  No.  439840-04)  submitted 
with  petition  6F4707  is  adequate  to 
support  the  proposed  time-limited 
tolerances.  The  method  has  been 
adequately  radiovalidated  for  recovery 
of  parent  compound;  however,  an 
independent  laboratory  validation  has 
not  been  submitted.  Further  the  method 
has  not  undergone  Agency  method 
validation.  The  method  is  available  to 
anyone  who  is  interested  in  pesticide 
residue  enforcement  from:  By  mail, 
Calvin  Furlow,  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  niunber:  Crystal  Mall  #2, 


Rm.  1128, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA  22202.  703-305-5805. 

VI.  Conclusion 

Therefore,  tolerances  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  are  established  for  residues 
of  propamocarb  hydrochloride  in  or  on 
potatoes  at  0.5  parts  per  million  (ppm) 
and  in  milk;  and  meat,  meat  by- 
products, and  fat  of  catUe,  goat,  horse, 
sheep,  and  hogs  at  0.1  ppm.  These 
tolerances  will  expire  and  be  revoked  by 
EPA  on  March  15, 1999. 

Vn.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  June  2. 1997.  file 
written  objections  to  any  aspect  of  this 
regulation  (including  the  revocation 
provision)  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  tiie 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 


15620        Federal  Register  /  Vol.  62.  No.  63  /  Wednesday.  April  2,  1997  /  Rules  and  Regulations 


uncontested  claims  or  {acts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [OPP- 
300464].  A  pubUc  version  of  this  record, 
which  does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  firom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests.  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record.  The  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
address  in  •ADDRESSES"  at  the 
beginning  of  this  dociunent. 

K.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  this  action  is 
not  "a  significant  regulatory  action" 
and.  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget. 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093. 


October  28. 1993).  entitled  Enhancing 
the  Intergovernmental  Partnership,  or 
special  consideration  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16. 1994). 

Because  FFDCA  section  408(1)(6)- 
f)erraits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rulemaking,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  604(a).  do  not 
apply.  Nonetheless,  the  Agency  has 
previously  assessed  whether 
establishing  tolerances  or  exemptions 
fi^m  tolerances,  raising  tolerance  levels, 
or  expanding  exemptions  adversely 
impact  small  entities  and  concluded,  as 
a  generic  nfttter,  that  there  is  no  adverse 
impact  (46  FR  24950.  May  4.  1981). 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  D  of  Pub.  L.  104-121. 110 
Stat.  847).  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2)  of  the  APA 
as  amended. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  17. 1997. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  18&-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  §  180.499  to  read  as 
follows: 

§  180.499    Propamocarb  hydrochloride, 
tolerances  for  residues. 

Time-limited  tolerances  are 
established  for  residues  of  the  fungicide 
propamocarb  hydrochloride  in 
connection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerances  are 
specified  in  the  following  table.  The 
tolerances  expire  and  will  be  revoked  on 
the  date  specified  in  the  table  by  EPA. 


Parts 

Expiratiort/ 

Commodity 

per 
mil- 
Ikni 

Revocation 
Date 

Potatoes 

0.5 

March  15. 
1999 

CaMe.  fat 

0.1 

March  15. 
1999 

Cattle,  meat 

0.1 

March  15. 
1999 

Cattle,  mtjyp  (except 

0.1 

March  15. 

kidney  and  liver) 

1999 

Goats,  fat 

0.1 

March  15, 
1999 

Goats,  meat 

0.1 

March  15. 
1999 

Goats,  mbyp  (except 

0.1 

March  15. 

kidney  and  liver) 

1999 

Hogs,  fat 

0.1 

March  15. 
1999 

Hogs,  meat 

0.1 

March  15. 
1999 

Hogs,  mbyp  (except 

0.1 

March  15. 

kkJney  and  liver) 

1999 

Horse,  fat 

0.1 

March  15. 
1999 

Horse,  meat 

0.1 

March  15. 
1999 

Horse,  mbyp  (except 

0.1 

March  15. 

kidney  and  liver) 

1999 

Sheep,  fat 

0.1 

March  15. 
1999 

Sheep,  meat 

0.1 

March  15. 
1999 

Sheep,  mbyp  (except 

0.1 

March  15. 

kidney  and  liver) 

1999 

Milk 

0.1 

March  15. 
1999 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
49  CFR  Part  29 
RIN  2105-AC2S 

Nonprocurement  Debannent  and 
Suspension 

action:  Final  rule. 

DATES:  This  document  is  efiiective  April 
2.1997. 

FOR  FURTHER  INFORMATION  <X)NTACT:  Paul 
B.  Larsen.  Office  of  the  General  Counsel. 
C-10,  Room  10102,  (202)  366-9161. 
Department  of  Transportation.  400 
Seventh  Street,  SW..  Washington.  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 

Backgroiuid 

On  June  26. 1995  the  Department  of 
Transportation  joined  in  the 
govemmentwide  common  rule  on 
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debarment  and  suspension 

(nonprocurement)  and  requirements  for 

a  drug&Be  workplace,  60  FR  33036.  The  - 

Department  issued  an  interim  final  rule 

at  diat  time.  The  rule  is  codified  at  Part 

29  of  Title  49  of  the  Code  of  Federal 

Regulations. 

The  Department  held  a  one  month 
comment  period  on  the  interim  final 
rule.  The  comment  period  is  now  closed 
and  we  received  no  comment 
Consequently,  the  rule  will  remain  in 
effect  without  change. 

List  of  Subjects  in  49  CFR  Part  29 

Administrative  practice  and 
procedure.  Contract  programs.  Drug 
abuse.  Grant  programs.  Loan  programs. 
Reporting  and  record  keeping 
requirements. 

Dated:  March  27. 1997. 
Melissa  Spillenkothen, 

Assistant  Secretary  for  Administration,  U.S. 
Department  of  Transportation. 
[FR  Doc.  97-6405  Filed  4-1-97:  8:45  am] 
BILUNG  CODE  4»10-«2-P 
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Fedflral  Register 
Vol.  62.  No.  63 
Wednesday,  April  2,  1997 


The  section  ol  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  nies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttw  (inai 
rules. 


DEPARTMENT  OF  AGRICULTURE 

CommodKy  Credit  Corporation 

7  CFR  Part  1435 
RIN0660-AE94 

Sugar  Loan  Program  Crop  Year 
DeAnltion  and  Loan  Availability  Period 

agency:  Commodity  Credit  Corporation. 
USDA. 


ACTION:  Proposed  rule. 


8UMIARY:  This  proposed  rule  would 
redefine  the  crop  year  for  the  sugar  loan 
program  from  the  ciurent  period,  July  1 
through  Jime  30,  to  the  Federal  fiscal 
year.  October  1  through  September  30. 
The  proposed  rule  also  would  extend 
the  loan  availability  period  to  the  whole 
fiscal  year  instead  of  ending  the 
availability  period  on  Jime  30.  The 
restriction  that  the  Commodity  Credit 
Corporation  (CCC)  could  only  make 
loans  in  July,  August,  and  September  on 
sugar  processed  from  sugarcane  or  sugar 
beets  that  are  normally  harvested  in 
those  months  would  be  removed.  The 
proposed  rule  would  also  eliminate 
obsolete  provisions  governing  the  1995 
crop  year  price  support  program  and 
producer  protections  and  revise  the 
information  collection  requirements  to 
reflect  the  simplified  monthly  data- 
reporting  forms  and  the  transfer  of 
reporting  items  to  new  annual  reporting 
forms. 

DATES:  Comments  on  this  rule  must  be 
received  on  or  before  June  2, 1997  to  be 
assured  of  consideration. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Daniel  Colacicco,  Farm  Service  Agency, 
United  States  Department  of  Agriculture 
(USDA)  STOP  0516, 1400  hidependence 
Avenue,  SW,  Washington,  DC  20250- 
0516,  telephone  202-690-0734. 

SUPPt^MENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  and  therefore  was  not 
reviewed  by  OMB  under  Executive 
Order  12866. 


Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
assistance  program,  as  found  in  the 
Catalogue  of  Federal  Domestic 
Assistance,  to  which  this  proposed  rule 
applies  are  Commodity  Loans  and 
Purchases — 10.051. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  CCC  is  not  required 
by  5  U.S.C.  553  or  any  other  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

Environmental  Evaluation 

An  Environmental  Evaluation  with 
respect  to  the  proposed  rule  has  been 
completed.  It  has  been  determined  that 
this  action  will  not  have  significant 
adverse  effects  on  environmental  factors 
such  as  wildlife  habitat,  water  quality, 
air  quality,  land  use,  and  appearance. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24.  1983). 

Paperwork  Reduction  Act 

Title:  7  CFR  Part  1435,  Sugar  Program. 

OMB  Number:  0560-0138. 

Date  of  Approval  Expiration:  July  31, 
1998. 

Type  of  Request:  Revision  of 
previously  approved  information 
collection. 

Abstract:  The  Federal  Agriculttire 
Improvement  and  Reform  Act  of  1996 
(1996  Act)  requires  the  Department  of 
Agricultiu«  to  collect  and  publish,  on  a 
monthly  basis,  information  as  the 
Secretary  may  require  to  administer 
sugar  programs,  including  sales  of 
sugarcane,  sugar  beets,  and  sugar,  and 
production,  importation,  distribution, 
and  stock  levels  of  sugar.  The  Farm 
Service  Agency  uses  these  data  to 
estimate  supply  and  use  for  the  monthly 
World  Agricultural  Supply  and  Demand 
Estimates  report;  establish  regional 
sugar  loan  rates;  estimate  the  impact  of 
alternative  sugar  policy  options  on  the 


sugar  market;  and  publish  the  monthly 
Sweetener  Market  Data  report. 

Estimate  of  Respondent  Burden: 
Public  reporting  burden  for  the  revised 
collection  of  information  is  estimated  to 
average  56  minutes  per  response. 

Respondents:  Domestic  sugarcane 
processors,  sugar  beet  processors,  and 
cane  sugar  refiners. 

Estimated  Number  of  Respondents: 
49. 

Estimated  Number  of  Responses  per 
Respondent:  19  responses  per  year. 

Estimated  Total  Annual  Burden 
Hours  on  Respondents:  864  hours. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  asstunptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  from  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments  may 
be  sent  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs.  OMB.  Washington, 
D.C.  20503,  and  to  Dan  Colacicco. 
Economic  and  Policy  Analysis  Staff, 
PSA,  USDA,  STOP  0516. 1400 
Independence  Avenue,  SW, 
Washington.  DC  20250-0516,  (202)690- 
0734. 

Copies  of  the  information  collection 
package  may  be  obtained  from  Fran 
Hentz,  Economic  Policy  Analysis  Staff, 
FSA,  USDA,  STOP  0516.  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0516.  (202)720- 
7794. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  test  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Department  of  Agriculture  on  the 
proposed  regulation. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 


for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Executive  Order  12998 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12998.  The  provisions  of  this  proposed 
rule  preempt  State  laws  to  the  extent 
such  laws  are  inconsistent  with  the 
provisions  of  this  proposed  rule;  are  not 
retroactive;  and  are  not  subject  to 
administrative  appeal  remedies. 

Background 

Paragraph  1435.1(a),  which  governs 
the  price  support  loan  program  and 
producer  protections  for  the  1995  crop 
year,  is  eliminated.  The  1995  crop  year 
ended  on  June  30, 1996,  and  all  1995 
crop  year  loans  were  repaid  to  CCC 
before  October  1, 1996. 

Sugar  Crop  Year  Definition 

The  current  CCC  regulations  at 
§  1435.2  define  the  sugar  crop  year  as 
"the  period  from  July  1  through  June  30, 
inclusive".  The  cvirrent  July-Jime  crop 
year  is  a  carry-over  from  the 
implementation  of  the  Agriculture  and 
Food  Act  of  1981,  which  mandated  a 
purchase  program  and  a  subsequent 
price  support  loan  program. 

Redefining  the  crop  year  to  the  period 
October  1  through  September  30  would: 
(1)  be  consistent  with  the  fiscal  year, 
thus  providing  a  better  fit  for  the 
analysis  and  administration  of  the  sugar 
program,  (2)  reduce  the  reporting 
burden  placed  on  the  industry,  and  (3) 
better  reflect  the  begiiming  of  the 
harvest,  which  is  the  basis  for  other 
commodities'  crop  years. 

USDA  already  uses  the  fiscal  year  for 
the  sugar  World  Agricultural  Supply 
and  Demand  Estimates  and  baseline 
budget  estimates.  The  tariff-rate  import 
quota  (TRQ)  and  marketing  assessment 
rates  are  specified  in  terms  of  fiscal 
years,  and  the  final  loan  maturity  date 
is  September  30,  the  end  of  the  fiscal 
year. 

Changing  the  crop  year  definition  is 
exi>ected  to  reduce  the  industry's 
reporting  burden  and  costs  because  they 
will  no  longer  have  to  provide  separate 
crop  year  and  fiscal  year  data  to  USDA. 

The  1996  Act  authorizes  a  sugar 
program  through  the  2002  crop  year. 
Under  the  current  crop  year  definition, 
the  program  would  apply  only  to  sugar 
processed  through  June  30,  2003. 
Changing  the  crop  year  definition  to  the 
fiscal  year  that  ends  on  September  30 
cannot  change  the  end  of  loan  program 
authority.  Thus,  the  revised  rule  would 
reaffirm  that  the  loan  program  expires 
on  June  30, 2003. 


Loan  Availability  Period  and 
Supplemental  Loans 

Under  current  regulations,  the  loan 
availability  pMifiod  ends  June  30,  which 
is  consistent  with  the  end  of  the  ciurent 
July-June  crop  year  and  similar  to  the 
other  commodities  in  terms  of  the 
number  of  months  loans  are  available 
after  the  beginning  of  harvest.  However, 
loans  are  made  available  during  the 
July-September  period  on  sugar  from 
sugar  beets  and  sugarcane  "normally 
harvested"  during  the  July-Septembiar 
period.  Sugar  pledged  as  collateral  for  a 
loan  during  this  period  may  be 
repledged  as  collateral  for  a 
supplemental  loan  during  the  following 
fiscal  year  for  up  to  9  months  minus  the 
number  of  months  the  initial  loan  was 
in  effect. 

The  Agricuhural  Act  of  1949  (1949 
Act),  as  amended  by  the  Food, 
Agriculture,  Conservation,  Trade  Act  of 
1990,  specified  that  the  Secretary  shall 
make  available  to  eligible  processors 
price  support  loans  with  respect  to 
sugar  processed  from  sugar  beets  and 
sugarcane  harvested  in  the  last  3  months 
of  a  fiscal  year,  with  supplemental  loans 
available  the  following  fiscal  year  for  up 
to  9  months  minus  the  length  of  the 
initial  loan.  However,  the  1996  Act, 
which  supersedes  the  1949  Act, 
provides  only  that  in  the  case  of  a  loan 
made  during  the  last  3  months  of  a  fiscal 
year,  the  collateral  may  be  repledged  for 
a  supplemental  loan  during  the 
following  fiscal  year  for  up  to  9  months 
minus  the  length  of  the  initial  loan. 
Thus,  the  1996  Act  eliminates  the 
restriction  that  only  sugar  from  sugar 
beets  or  sugarcane  harvested  in  the  July- 
September  period  is  eligible  for  a  loan 
during  that  period. 

Extending  the  loan  availability  period 
through  the  entire  fiscal  year  and 
providing  supplemental  loans  to  all 
sugar  originally  pledged  for  loans 
during  the  July-September  period 
would:  (1)  Simplify  program  regulations 
and  administration  (e.g.,  by  eliminating 
continuous  harvest  loan  applications), 
(2)  increase  industry  flexibility  by 
providing  loans  year-round,  thus 
increasing  its  ability  to  store  sugar  in 
anticipation  of  better  prices,  (3)  be  more 
consistent  with  other  sugar  program 
provisions,  and  (4)  recognize  the  impact 
of  desugarization  technology. 

All  loans  would  be  made  at  the  loan 
rates  in  effect  at  the  time  the  loans  are 
made.  Sugar  repledged  for  loans  during 
the  July-September  period  would 
continue  to  be  ineligible  for 
supplemental  loans. 


List  of  Subjects  in  7  CFR  Part  1435 

Loan  programs — agriculture.  Price- 
support  programs,  Reporting  and  record 
keeping  requirements.  Sugar. 

Accordingly,  7  CFR  part  1435  is 
proposed  to  be  amended  as  follows: 

PART  1435-SUGAR 

1.  The  authority  citation  for  7  CFR 
part  1435  continues  to  read  as  follows: 

Authority:  7  U.S.C  7272  and  15  U.S.C 
714b  and  7l4c 

2.  Section  1435.1  is  amended  by 
removing  paragraph  (a)  and  removing 
the  designation  for  paragraph  (b). 

3.  In  §  1435.2,  the  definition  for  Crop 
Year  is  revised  to  read  as  follows: 

f1435^    Definitions. 

•         *         *         •         • 

Crop  year  for  the  1996  crop  means  the 
period  from  July  1, 1996  through 
September  30, 1997.  Crop  year  for  the 
1997»-2001  crops  means  the  period  from 
October  1  through  September  30, 
inclusive,  and  is  identified  by  the  year 
in  which  the  crop  year  begins.  For 
example,  the  1997  crop  year  begins  on 
October  1, 1997.  The  1997  crop  of  sugar 
beets,  sugarcane,  or  sugar  means 
domestically-produced  sugar  beets, 
domestically-produced  sugarcane,  or 
sugar  processed  from  domestically- 
produced  sugar  beets  or  sugarcane 
during  the  1997  crop  year.  Crop  year  for 
the  2002  crop  means  the  period  from 
October  1,  2002  through  June  30,  2003. 
Sugar  from  desugaring  moleisses  is 
considered  to  be  from  the  crop  year  the 
desugaring  took  place. 

4.  In  §  1435.105  paragraphs  (a)(1)  and 
(g)  are  revised  to  read  as  follows: 

$1435.105    Availability,  disbursement,  and 
maturity  of  loans. 

(a)*  *  • 

(1)  File  a  loan  request,  as  CCC 
prescribes,  no  earUer  than  July  1  and  no 
later  than  September  30  for  the  1996 
crop  year,  no  earlier  than  October  1  and 
no  later  than  September  30  for  the 
1997-2001  crop  years,  and  no  earlier 
than  October  1  and  no  later  than  June 
30  for  the  2002  crop  year,  with  the  State 
comiltittee  of  the  State  where  such 
processor  is  headquartered,  or  with  a 
county  committee  designated  by  the 
State  committee; 
***** 

(g)(1)  Notwithstanding  any  other 
provision  of  this  subpart,  processors 
receiving  loans  in  July,  August,  or 
September: 

(i)  Must  settle  the  loan  by  September 
30  following  disbursement;  and 

(ii)  May  repledge  the  sugar  as 
collateral  for  a  supplemental  loan. 
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(2)  Such  supplemental  loan  shall: 
(!)  Be  requested  by  the  processor 

during  the  following  October; 

(ill  Be  recourse  or  nonrecourse 
depending  on  which  type  of  loan  is  in 
e^ct  according  to  §  1435.102; 

(iii)  Be  made  at  the  loan  rate  in  effect 
at  the  time  the  supplemental  loan  is 
made;  and 

(iv)  Mature  in  9  months  minus  the 
number  of  whole  months  that  the  initial 
loan  was  in  effect. 

(3)  No  loans  will  be  made  after  Jime 
30,  2003. 

Signed  in  Washington,  DC.  on  March  26, 
1997. 


t  R*  Wcbflf  f 

Acting  Executive  Vice  President,  Commodity 

Credit  Coqxmition. 

[FR  Doc.  97-S413  Filed  4-1-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Regulation  Z;  Docket  No.  R-(»54] 

Tnitti  In  Lending 

AQBICY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Request  for  comments. 

SUMMARY:  The  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act  of 
1996  directs  the  Board  and  the 
Department  of  Housing  and  Urban 
Development  (HUD),  where  possible,  to 
simplify  and  improve  consumer 
disclosures  required  under  the  Truth  in 
Lending  Act  (TILA)  and  the  Real  Estate 
Settlement  Procedures  Act  (RESPA)  and 
to  provide  a  single  format  satisfying  the 
requirements  of  those  laws.  If  legislation 
is  necessary  to  accomplish  these  goals, 
the  agencies  are  to  submit  legislative 
recommendations  to  the  Congress.  In 
December  1996,  the  agencies  published 
for  comment  an  advance  notice  of 
proposed  rulemaking.  After 
consideration  of  the  comments  and 
further  review,  the  Board  has 
determined  that  regulatory  changes 
alone  would  be  inadequate  to  achieve 
the  goals  of  the  Congress  and  that    ^ 
legislative  changes  are  necessary  to 
harmonize  TILA  and  RESPA.  Later  this 
year,  the  Board  and  HUD  will  prepare 
a  report  to  the  Congress  concerning 
potential  legislative  changes.  The  Board 
is  publishing  this  notice  to  invite 
additional  public  comment  on  possible 
legislative  action. 

DATES:  Comments  are  due  Jime  30, 1997. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0954,  and  may  be  mailed 
to  William  W.  Wiles.  Secretary,  Board  of 


Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20551. 
Comments  also  may  be  delivered  to  the 
Board's  mail  room  betweeif  8:45  a.m. 
and  5:15  p.m.  weekdays,  or  to  the 
security  control  room  at  all  other  times. 
The  mail  room  and  the  security  control  . 
room  are  accessible  from  the  courtyard 
entrance  on  20th  Street  (between 
Constitution  Avenue  and  C  Street.  NW). 
If  accompanied  by  an  original  dociunent 
in  paper  form,  comments  may  be 
submitted  on  3V^  inch  or  5V4  inch 
computer  diskettes  in  any  IBM- 
compatible  DOS-based  format. 
Comments  received  will  be  available  for 
inspection  and  copying  in  Room  MP- 
500  of  the  Martin  Building  between  9:00 
a.m.  and  5:00  p.m.  weekdays,  except  as 
provided  in  12  CFR  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheilah  A.  Goodman  or  Manley 
Williams,  Staff  Attorneys,  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667;  for 
the  hearing  impaired  onyy,  Diane 
Jenkins,  Telecommunications  Device  for 
the  Deaf  (TDD),  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  On 
September  30. 1996.  the  President 
signed  into  law  the  Economic  Growth 
and  Regulatory  Paperwork  Reduction 
Act  of  1996  (Pub.  L  104-208,  110  Stat. 
3009).  Section  2101  of  that  act  directs 
the  Board  and  HUD  to  simplify  and 
improve  the  disclosures  given  in  a  home 
mortgage  transaction  subject  to  TILA 
and  RESPA,  and  to  create  a  single 
disclosure  that  will  satisfy  the 
requirements  of  both  statutes,  if 
possible.  If  legislation  is  necessary  to 
develop  a  single  simplified  disclosure, 
the  Board  and  HUD  are  directed  to 
submit  legislative  recommendations  to 
the  Congress. 

The  statutes  impose  numerous 
requirements  and  serve  various 
purposes.  TILA  seeks  to  promote  the 
informed  use  of  consumer  credit  by 
requiring  standardized  disclosures 
about  credit  terms  and  costs.  The 
disclosures  are  intended  to  focus 
consumers'  attention  on  certain  aspects 
of  their  transaction  and  to  assist  them  in 
comparison  shopping.  TILA  establishes 
additional  disclosure  requirements  for 
home-secured  loans,  and  in  some  cases 
permits  consumers  to  rescind  such 
loans.  RESPA  contains  both  disclosure 
and  price-related  provisions.  It  requires 
that  certain  disclosures  be  given  at 
various  points  in  most  mortgage 
transactions  to  ensure  that  consiuners 
receive  timely  and  useful  information 


about  the  costs  associated  with  the 
transaction.  It  also  prohibits  kickbacks 
and  referral  fees  to  protect  consumers 
from  unnecessarily  high  settlement 
costs. 

In  December,  the  Board  and  HUD 
jointly  published  for  comment  an 
advance  notice  of  proposed  rulemaking 
on  the  issue  of  simplifying  and 
combining  the  disclosure  requirements 
of  RESPA  and  TILA  (61  FR  69055.  Dec. 
31, 1996).  The  notice  requested 
comment  on  both  regulatory  and 
statutory  changes  to  improve  the  current 
disclosure  scheme.  The  Board  and  HUD 
received  more  than  80  comment  letters, 
primarily  from  creditors  and  their 
representatives. 

Public  comments  covered  a  wide 
range  of  issues,  and  are  discussed 
below.  Nearly  all  of  the 
recommendations  for  reconciling  the 
two  regulations  would  require 
legislative  action,  such  as  certain 
suggested  changes  to  the  timing  of 
disclosures  under  the  two  statutes. 
Some  that  would  not  require  legislative 
change  have  been  addressed  already; 
where  disclosiu^s  overlap  the 
requirements  have  generally  been 
consolidated.  For  example,  Regulation  Z 
permits  creditors  to  substitute  the  good 
faith  estimate  and  the  settlement 
statement  required  under  RESPA  for  the 
itemization  of  the  "amount  financed" 
under  TILA.  Similarly.  Regulation  X 
permits  Regulation  Z's  disclosures  for 
home  equity  lines  of  credit  to  substitute 
for  the  RESPA  disclosures.  Consistency 
between  the  regulations  also  increased 
when  HUD  amended  Regulation  X  to 
cover  subordinate  lien  loans,  and 
through  the  Board's  updates  to  the 
Regulation  Z  official  staff  commentary. 
For  example,  the  agencies'  regulations 
now  use  similar  definitions  for  the 
terms  "assumption,"  "refinance,"  and 
"business  day." 

The  remainder  of  the 
recommendations  for  harmonizing  TILA 
and  RESPA  generally  involve  small 
changes  that  could  produce  minor 
improvements  in  the  disclosures,  but 
probably  would  not  be  worth  the 
corresponding  compliance  costs 
associated  with  the  change,  such  as  for 
retraining  employees  and  printing  new 
forms.  More  fundamentally,  some 
commenters  noted  the  importance  of 
addressing  the  disclosing  scheme  under 
the  two  statutes  in  a  comprehensive 
fashion  rather  than  by  piecemeal 
revisions. 

Many  other  commenters 
recommended  changes  solely  to 
Regulation  Z— changes  that  would  not 
directly  further  the  ^jective  of  creating 
a  single  simplified  disclosure,  but  that 
could  simplify  compliance.  For 


example,  many  commenters  suggested 
simplifying  the  Regulation  Z  disclosures 
for  adjustable  rate  mortgages, 
recommended  consolidating  the  various 
model  forms,  or  raised  such  matters  as 
the  permissibility  of  providing 
electronic  disclosures. 

After  reviewing  the  comments,  and 
upon  further  analysis  in  consultation 
with  HUD,  the  Boiard  has  determined 
not  to  propose  any  changes  to 
Regulation  Z  at  this  time.  The  Board 
believes  that  harmonizing  TILA  and 
RESPA  to  any  significant  degree 
requires  changes  that  can  only  come 
about  through  legislative  action.  The 
Board  will  continue  to  work  with  HUD 
to  develop  legislative  recommendations 
that  would  ease  compliance  for 
creditors  and  provide  consumers  useful 
information  in  a  more  timely  manner. 
As  part  of  this  process,  the  Board  will 
explore  other  mechanisms  for  obtaining 
further  guidance  frt)m  interested  parties 
(such  as  public  meetings  or  convening 
a  working  group),  as  suggested  by  many 
of  the  commenters.  The  Board  is  also 
reopening  the  comment  period  for  three 
months  to  allow  for  additional  public 
comment  on  legislative  options. 

In  addition,  the  Board  nas  several 
initiatives  ciurently  planned  or  under 
way  that  should  assist  in  creating 
legislative  recommendations,  and  that 
also  will  involve  the  consideration  of 
many  of  the  commenters'  suggestions, 
discussed  below,  for  amending 
Regulation  Z.  These  initiatives  include 
a  consumer  survey  that  the  Board  has 
commissioned,  hearings  that  will  be 
held  in  mid-1997  on  the  finance  charge, 
a  final  rulemaking  that  involves 
streamlining  certain  adjustable  rate 
mortgage  loan  disclosures,  a  proposal  on 
electronic  disclosures,  and  an  upcoming 
comprehensive  review  of  Regulation  Z 
that  will  be  undertaken  pursuant  to  the 
Board's  Regulatory  Planning  and 
Review  program. 

Developing  a  Single  Format  and 
Simplifying  Disclosure  Requirements 

Both  TILA  and  RESPA  require 
creditors  to  provide  preliminary 
disclosiu«s  soon  after  they  receive  an 
apphcation.  A  number  of  commenters 
recommended  the  consolidation  of  the 
"early"  TILA  and  RESPA  disclosiu«s  for 
home  purchase  loans  on  a  single  form, 
and  some  commenters  included  samples 
of  their  own  forms  which  combined  the 
TILA  disclosiu«s  on  half  the  page  and 
the  RESPA  disclosure  of  the  good  faith 
estimate  of  settlement  costs  on  the  other 
half.  The  Board  notes  that  Regulation  Z 
already  permits  creditors  to  place 
multiple  disclosiures  on  the  same  page 
or  document,  provided  that  they 
segregate  the  TILA  disclosures  from 


other  information  and  meet  the  general 
disclosure  requirements,  such  as  the 
clear  and  conspicuous  standard.  This 
interpretation  is  made  explicit  in  the 
March  1997  update  to  the  official  staff 
commentary  to  Regulation  Z  (62  FR 
10193,  March  6. 1997). 

Many  commenters  suggested  that  to 
achieve  the  goal  of  simplified 
disclosures,  the  agencies  would  have  to 
develop  a  new  disclosure  scheme.  In 
commenting  on  possible  alternatives,  a 
number  of  commenters  noted  that 
RESPA  and  TILA  reflect  differing  but 
related  goals  that  exist  within  each 
statute  and  that  they  need  to  be 
harmonized,  The  goal  for  some  of  the 
disclosures  is  comparison  shopping. 
These  disclosiu«s  must  be  given  very 
early,  before  the  consumer  has  decided 
what  transaction  to  enter  into,  and 
estimates  of  costs  would  suffice  for 
these  disclosures.  The  goal  of  other 
disclosures  is  to  highlight  certain 
specific  features  of  the  transaction, 
liiese  disclosures  can  only  be  made 
once  the  terms  of  the  transaction  are 
agreed  to,  and  must  be  accurate  to  be 
useful.  More  generally,  TILA  focuses  on 
credit  costs  (interest,  points,  and 
document  preparation  fees,  for 
example),  while  RESPA  includes  both 
credit  costs  and  the  costs  associated 
with  the  property  transaction  (property 
appraisal,  real  estate  taxes,  and  the 
downpayment,  for  example). 

A  number  of  commenters  made 
recommendations  on  what  information 
might  be  disclosed  under  a  new 
disclosure  scheme.  Some  suggested  that 
the  new  disclosure  should  list  all  the 
fees  paid  in  coruiection  with  the 
transaction  (this  would  include,  for 
example,  the  mortgage  broker, 
application,  hazard  insiutmce,  title 
search,  and  recording  fees),  a  simple 
interest  rate  and  perhaps  the  armual 
percentage  rate  (APR),  and  certain  terms 
like  the  monthly  payment  amount  and 
escrow  amounts.  They  suggested  that  all 
of  the  other  required  disclosiues — 
including  the  amount  financed,  the 
finance  charge,  and  the  list  of  required 
providers — be  eliminated.  Others 
recommended  adding  an  itemization  of 
the  finance  charge  to  the  existing  TILA 
disclosures  and  identifying  all  costs  on 
the  RESPA  settlement  statement  as  part 
of  either  the  finance  charge  or  the 
amount  financed. 

Some  commenters  recommended  that 
the  disclosures  provided  at  application 
should  have  the  same  format  and 
content  as  the  disclosures  provided  at 
settlement.  Other  commenters 
recommended  that  the  disclosures  at 
application  contain  just  a  few  items  of 
the  most  significance  for  comparison 
shopping  and  the  disclosures  at 


settlement  contain  comprehensive 
information  about  the  terms  of  the 
transaction.  Some  commenters 
recommended  that  the  disclosures  at 
application  should  contain  estimates  of 
the  range  of  costs  a  consumer  could 
expect  to  pay,  while  other  commenters 
urged  that  the  cost  disclosures  be  as 
accurate  as  possible,  particularly  where 
the  creditor  has  control  over  the  cost, 
and  be  specific  to  the  particular 
contemplated  transaction. 

Many  commenters  urged  the  Board 
and  HUD  to  adopt  consistent  timing 
rules  for  disclosiues.  For  TILA,  the 
statute  establishes  the  timing  rules  for 
all  the  required  disclosures  except  those 
for  variable-rate  transactions  (adjustable 
rate  mortgages,  or  "ARMs"),  which  are 
set  by  regulation.  The  timing  of 
disclosures  goes  to  whether  the  purpose 
of  the  disclosures  is  to  facilitate 
shopping,  in  which  case  the  disclosiues 
should  be  provided  as  early  as  ]>ossible, 
or  to  reveal  critical  features  of  the 
transaction,  in  which  case  the 
disclosures  can  only  be  provided  once 
the  details  are  resolved. 

Several  commenters  urged  that  the 
scope  of  transactions  covered  by  RESPA 
and  TILA  disclosure  requirements  be 
consistent.  For  example,  RESPA's  good 
faith  estimate  of  closing  costs  is 
required  for  both  purchase  money  and 
refinance  transaction,  while  RESPA's 
special  information  booklet  and  the 
early  TILA  disclosures  are  required  only 
for  purchase  money  transactions.  In 
preparing  the  report  to  the  Congress  on 
potential  legislative  changes,  the  Board 
will  consider  whether  the  current 
distinctions  between  purchase  money 
transactions  and  refinancings,  for 
example,  are  appropriate  or  whether,  as 
some  commenters  reconunended,  the 
disclosing  requirements— even  if 
expanded — should  be  the  same  for  all 
transections. 

Improving  Disdosure  RequiremoitB 
Under  TILA 

TTLA  requires  the  disclosure  of  the 
APR  (the  cost  of  credit  as  a  yearly  rate) 
and  the  finance  charge  (the  cost  of  credit 
as  a  lump  sum).  A  number  of 
commenters  expressed  concerns 
regarding  this  framework.  Several 
focused  on  the  exclusion  from  the 
finance  charge  of  certain  fees  that  a 
consumer  p>ays  as  part  of  mortgage 
transactions,  such  as  appraisal  and 
application  fees.  They  asserted  that  the 
mixed  treatment  of  mortgage  costs 
increases  the  complexity  of  compliance 
and  reduces  the  usefulness  of  the  APR. 
In  addition,  the  fees  included  in  the 
calculation  of  the  APR  and  finance 
charge  under  TILA  do  not  wholly 
correspond  to  the  fees  disclosed  under 
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RESPA.  Some  asserted  that  the  APR  can 
be  misleading  because  it  assumes  the 
loan  is  held  to  maturity,  when  most 
consumers  hold  their  loans  for  a  much 
shorter  period.  A  few  commenters 
objected  to  the  inclusion  in  the  finance 
charge  of  ail  the  interest  that  would 
accrue  over  the  life  of  the  loan.  They 
claimed  the  resulting  APR  is  misleading 
because  too  much  interest  is  included  in 
the  APR  and  because  the  interest  is  not 
discounted  to  its  present  value. 

TILA  requires  tnat  up  to  16  items  be 
disclosed  in  addition  to  the  APR  and 
finance  charge.  The  commenters  raised 
a  number  of  general  concerns  about 
these  other  disclosures.  Some 

Questioned  the  value  of  certain 
isclosures  required  by  the  statute, 
including  the  total  of  payments  and  the 
security  interest.  Other  commenters 
recommended  modifications  to  certain 
disclosures.  For  example,  creditors  must 
disclose  whether  or  not  a  penalty  will 
be  imposed  if  the  obligation  is  prepaid 
in  full.  Some  commenters  asserted  that 
the  penalty  should  be  disclosed  only  if 
it  might  be  imposed.  Several 
commenters  recommended  that  the 
payment  schedule  disclosure  be 
modified  to  require  only  the  monthly 
payment  amount,  not  the  number  of 
payments  and  dates  too.  Other 
commenters  recommended  that  the 
disclosures  concerning  the  contract 
reference,  security  interest,  assumption 
policy,  required  deposit,  demand 
feature,  late  payment,  and  prepayment 
penalty  be  explained  in  a  booklet, 
perhaps  as  part  of  RESPA 's  special 
information  booklet. 

Other  commenters  noted  that  recent 
legislative  changes  have  given  the  Board 
the  authority  to  exempt  certain 
transactions  from  TILA.  The  legislation 
directs  the  Board,  in  exercising  this 
authority,  to  consider  the  amount  of  the 
loan,  the  financial  sophistication  of  the 
borrower,  and  whether  the  loan  is 
secured,  among  other  fectors.  Some 
commenters  made  recommendations  on 
how  to  exercise  that  authority,  and 
recommended  that  similar  exemptions 
be  made  under  RESPA. 

A  number  of  commenters 
recommended  changes  to  the  right  of 
rescission  rules  under  TILA.  They 
recommended  limiting  the  types  of 
transactions  that  are  subject  to  the  right 
of  rescission  and  increasing  the 
circxunstances  under  which  a  consumer 
may  waive  that  right.  Some  commenters 
recommended  that  creditors  be  required 
to  provide  a  single  copy  of  the  notice  of 
the  right  to  rescind,  instead  of  two 
copies  as  currently  required. 

A  number  of  commenters 
recommended  that  the  Ai^  disclosures 
be  simplified  Detailed  disclosures  for 


ARM  loans  must  be  provided  at 
application  or  before  a  nonrefundable 
fee  is  paid,  whichever  is  earlier. 
Commenters  recommended  eliminating 
the  requirement  that  a  creditor  provide 
a  historical  example  of  how  rates  had 
varied  in  the  past.  Several  commenters 
recommended  that  the  Board  modify  the 
requirements  so  that  creditors  disclose 
the  actual  terms  of  the  transaction  and 
the  actual  contract  language. 

Commenters  also  recommended 
improvements  to  the  disclosures 
required  for  home-equity  lines  of  credit. 
Several  consumer  group  commenters 
urged  that  the  disclosures  for  these 
transactions  should  reflect  the 
particulars  of  the  transaction  and 
assume  that  the  maximum  amount  of 
the  line  of  credit  is  borrowed 
immediately,  that  only  the  minimum 
monthly  payments  are  made,  and  that 
the  interest  rate  will  vary  as  it  has  in  the 
past.  A  number  of  commenters 
recommended  that  the  Board  eliminate 
the  requirement  to  disclose  a  historical 
example.  Commenters  also  urged  the 
Board  to  modify  the  disclosures  for 
home-secured  loans  to  facilitate 
comparisons  between  lines  of  credit  and 
installment  loans  by  including  all  fees 
in  the  calculation  of  the  APR. 

Commenters  identified  other  minor 
adjustments  to  TILA's  disclosure 
requirements.  For  example,  several 
commenters  recommended  that  the 
Board  require  creditors  to  disclose  a 
simple  interest  rate  in  addition  to  the 
APR  and  an  explanation  of  how  the  APR 
is  related  to  the  interest  rate.  One 
commenter  recommended  that  the 
Board  add  an  introductory  statement  to 
each  disclosvire,  explaining  the  purpose 
of  the  disclosure.  (The  Board  notes  that 
the  regulation  does  not  preclude 
creditors  from  providing  additional 
information,  and  creditors  can  currently 
make  these  disclosure^,  separate  from 
the  required  disclosures,  if  they  choose.) 
A  number  of  commenters  recommended 
that  the  Board  provide  guidance  on  the 
permissible  use  of  electronic 
disclosures.  Some  commenters 
recommended  some  reorganization  of 
the  required  disclosure  booklets,  and 
suggested  that  the  Board  and  HUD 
combine  the  special  information 
booklet,  the  home-equity  line  of  credit 
booklet,  and  adjustable  rate  mortgage 
booklet  into  one. 

LegisladTc  Reconimendatioiis 

The  information  required  to  be 
disclosed  under  RESPA  and  TILA  is 
extensive,  the  concepts  disclosed  are 
complex,  and  the  stetutes  are  written 
with  different  goals  in  mind.  After 
consideration  of  the  comments  and 
further  analysis,  the  Board  has 


determined  that  the  changes  that  could 
be  made  to  Regulation  Z  aJone  would 
not  achieve  the  goals  the  Congress 
identified:  simplifying  and  improving 
the  TILA  and  RESPA  disclosures  and 
providing  a  single  format  that  satisfies 
the  requirements  of  the  two  laws. 
Improving  the  TILA  and  RESPA 
disclosures  to  make  them  significantly 
shorter,  easier  to  understand,  and 
consistent  requires  legislative  change. 

The  Board  will  continue  to  work  with 
HUD  to  develop  a  set  of  legislative 
recommendations  that  would  promote 
streamlined  disclosures  for  transactions 
subject  to  both  RESPA  and  TILA.  to 
preparing  the  report,  the  Board  and 
HUD  will  consider  the  issues  raised  by 
the  commenters  and  take  steps  to  seek 
additionfd  public  views,  such  as  by 
jointly  convening  a  forum  or  task  force. 
The  public  is  invited  to  submit 
comments  with  any  further  suggestions 
they  may  have  for  legislative  changes. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  28. 1997. 
Jennifar  I.  Johnaon, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-«407  Filed  4-1-97;  8:45  am] 
aiujNQ  oooe  •no-ei-p 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  545,  556,  557,  561,  563, 
and563g 

197-27] 

RIN1550-AB00 

Deposits  and  Electronic  Banking 

AGENCY:  Office  of  Thrift  Supervision. 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  proposing  to 
substantially  streamline  its  deposit- 
related  regulations.  This  Notice  of 
Proposed  Rulemaking  (NPR)  follows  a 
detailed  staff  review  of  pertinent 
regulations  and  policy  statements  in  the 
Code  of  Federal  Regulations  (CFR)  to 
determine  whether  each  provision  is 
necessary,  imposes  the  least  possible 
burden  consistent  with  safety  and 
soundness,  and  is  clearly  written. 
Today's  proposal  is  issued  pursuant  to 
the  Regulatory  Reinvention  Initiative  of 
the  Vice-President's  National 
Performance  Review  and  section  303  of 
the  Commimity  Development  and 
Regulatory  Improvement  Act  of  1994. 
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In  addition,  OTS  is  publishing  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  seeking  comment  on  OTS 
electronic  banking  regulations.  OTS  is 
concerned  that  its  current  electronic 
banking  regulations  do  not  adequately 
address  advances  in  technology  and 
may  impede  prudent  innovation  by 
federal  savings  associations. 
DATES:  Comments  must  be  received  on 
or  before  June  2, 1997. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW..  Washmgton,  DC  20552, 
Attention  Docket  No.  97-27.  These 
submissions  may  be  hand-delivered  to 
1700  G.  Street.  NW.,  from  9:00  a.m.  to 
5:00  p.m.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
Number  (202)  906-7755;  or  by  e-mail: 
public.info@ots.treas.gov.  Comments 
will  be  available  for  inspection  at  1700 
G  Street,  NW.,  fiom  9:00  a.m.  until  4:00 
p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Deposits:  Edward  J.  O'Connell,  m. 
Project  Manager,  (202)  906-5694. 
Supervision  Policy;  or  Richard  Blanks. 
Counsel  (Banking  and  Finance).  (202) 
906-7037;  or  Karen  Osterloh.  Assistant 
Chief  Counsel.  (202)  906-6639.  For 
Electronic  Banking:  Paul  Glenn.  Special 
Counsel.  Chief  Counsel's  Office.  (202). 
906-6203.  or  Paul  Robin.  Program 
Analyst.  Compliance  Policy.  (202)  906- 
6648.  Office  of  Thrift  Supervision.  1700 
G  Street  NW.,  Washington,  DC  20552. 

SUPPt.EMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background  of  the  Proposal  and  Advance 

Notice  of  Proposed  Rulemakihg 
Q.  Notice  of  Proposed  Rulemaking:  Deposits 

A.  Objectives 

B.  Historical  Overview 

Q  Profmsed  Disposition  of  Deposit-Related 

Regulations 
D.  Proposed  New  Part  557 

III.  Advance  Notice  of  Proposed  Rulemaking: 

Electronic  Banking 

A.  Electronic  Banldbg  Facilities  and  Data 
Processing 

B.  Other  Issues 

IV.  Request  for  Conunents 

V.  Paperwork  Reduction  Act  of  1995 

VI.  Executive  Order  12866 

Vn.  Regulatory  Flexibility  Act  Analysis 
VOL  Unfunded  Mandates  Act  of  1995 

L  Background  of  the  Proposal  and 
Advance  Notice  of  Proposed 
Rulemaking 

to  a  comprehensive  review  of  the 
agency's  regulations  in  the  spring  of 
1995,  OTS  identified  numerous  obsolete 
or  redxmdant  regulations  that  could  be 
quickly  repealed.  OTS  also  identified 
several  key  regulatory  areas  for  a  more 


mtensive,  systematic  regulatory  burden 
review.  The  first  areas  reviewed — 
lending  and  mvestment  authority, 
subsidiaries  and  equity  mvestments, 
corporate  governance,  conflicts  of 
interest,  corporate  opportimity  and 
hazard  insurance — were  selected 
because  they  have  a  significant  impact 
on  thrift  operations,  and  had  not  been 
developed  on  an  interagency  basis  or 
been  comprehensively  reviewed  for 
many  years.  OTS  has  issued 
comprehensive  final  regulations  on  all 
of  these  areas.* 

Today's  proposal  is  the  first  m  the 
next  phase  of  OTS's  review  of  its 
regulations.  It  follows  an  mtensive 
review  of  OTS's  deposit-related 
regulations  and  poUcy  statements,  to 
developing  this  proposal,  OTS 
considered  the  relevant  regulations, 
agency  guidance,  legal  mterpretations, 
and  requirements  of  the  other  federal 
banking  agencies.  Like  other  OTS 
regulatory  reinvention  efforts,  this 
proposal  was  prepared  m  consultation 
with  those  who  use  these  regulations  on 
a  daily  basis,  including  OTS  regional 
examination  staff. 

OTS  is  also  seekmg  public  input  on 
a  related  area  of  its  regulations  that  has 
had  an  mcreasing  impact  on  thrift 
operations,  but  has  not  been'recently 
amended — electronic  banking.  OTS  has 
three  regulations  affecting  electronic 
banking.  These  include:  12  CFR  545.138 
(Data  processing  services);  545.141 
(Remote  service  units);  and  545.142 
(Home  banking  services).  After 
reviewing  these  electronic  banking 
regulations.  OTS  has  decided  to  soUcit 
public  comment  through  an  ANPR 
before  determining  what  regulatory 
amendments  may  be  appropriate.  OTS 
is  concerned  that  these  regulations  may 
not  appropriately  address  electronic 
banking  services  under  emerging 
technologies. 

n.  Notice  of  Proposed  Rulemaking; 
Deposits 

A.  Objectives 

The  overarching  goal  of  OTS's 
reinvention  initiative  is  to  reduce 
regulatory  burden  on  savings 
associations  to  the  greatest  extent 
possible,  consistent  with  statutory 
requirements  and  safety  and  soundness, 
to  the  context  of  deposit-related 
regulations,  we  believe  that  maximum 
burden  reduction  can  be  achieved  by 
pursuing  the  following  objectives. 


First,  we  are  attemptmg  to  eliminate 
duplication  and  overlap  from  OTS 
regulations.  Several  OTS  deposit- related 
regulations  address  areas  that  are 
covered  by  Regulations  D  and  DD  of  the 
Federal  Reserve  Board.  These 
regulations  apply  to  all  depository 
institutions,  including  savmgs 
associations.  Regulation  D  (Reserve 
Requirements  of  Depository 
tostitutions)  ^  contains  comprehensive 
deposit  definitions.  Ftulher.  Regulation 
DD  (Truth  m  Savmgs)  ?  applies  to  all 
depository  institutions  except  credit 
unions.^  This  approach  has  two 
benefits — the  elimination  of  regulations 
from  the  CFR  and  reduced  confusion  for 
savings  associations. 

Second,  as  part  of  its  remvention 
effort,  OTS  is  endeavoring  to  elimmate 
regulations  that  are  outdated  or 
micromanage  thrift  operations.  For 
example,  OTS  proposes  to  replace 
several  si>ecific  deposit-related 
recordkeeping  requirements  with  a 
general  recordkeepmg  regulation  that  is 
tied  more  closely  to  safety  and 
soimdness.  This  approach,  which 
parallels  recent  changes  m  OTS's  loan 
documentation  regulation,  vtrill  help 
savmgs  associations  take  better 
advantage  of  technological  advances.' 

Third,  OTS  wants  to  remove 
regulations  that  merely  restate  existmg 
statutory  authority.  It  has  been  the  long- 
standing position  of  OTS  and  its 
predecessor  agency,  the  Federal  Home 
Loan  Bank  Board  (FHLBB),  that  specific 
regulations  are  not  required  to  {>ermit 
federal  savings  associations  to  engage  to 
activities  authorized  by  the  Home 
Owner's  Loan  Act  (HOLA).''  Rather,  the 
role  of  OTS  regulations  should  be  to 
impose  necessary  conditions  or 
limitations  on  those  statutorily 
authorized  activities.  Section  5(b)  of  the 
HOLA  states  that  a  federal  savings 
association  may  raise  funds  through  a 
variety  of  types  of  accounts,  "(slubject 
to  the  terms  of  its  charter  and 
regulations  of  the  Director  (of  OTS]." '' 
Either  the  association's  charter  or  OTS 
regulations  may  set  out  the  rights 
afforded  accountholders.  Thus,  unless 
OTS  regulations  or  the  institution's 
charter  restrict  the  type  of  accounts  a 
federal  savings  association  may  offer,  an 
association  may  offer  whatever  types  of 
statutorily  authorized  accounts  it  deems 
appropriate. 


<  61  FR  50951  (September  30.  19961  (Lending  and 
Investment):  61  FR  66561  (December  18.  1996) 
(Subsidiaries  and  Equity  Investments):  61  FR  60173 
(November  27.  1996)  (Conflicts  of  Interest, 
Corporate  Opportunity  and  Hazard  Insurance);  61 
FR  64007  (December  3. 1996)  (Corporate 
.Governance). 


>  12  CFR  Pan  204  (1996). 

nz  CFR  Part  230  (1996). 

*  12  CFR  Part  707  contains  separate  Truth  in 
Savings  regulations  applicable  to  credit  unions. 

>61  FR  50951.  50962  (to  be  codified  at  12  CFR 
560.170). 

»  12  U.S.C  1461-147a 

'  12  U.S.C  1464(b). 


15628  Federal  Regigter  /  Vol.  62.  No.  63  /  Wednesday,  April  2.  199^  /  Proposed  Rules 


Fourth.  OTS  believes  that  it  should 
maintain  a  clear  and  consistent  position 
on  the  preemptive  effect  of  federal 
regulation  on  the  deposit-related 
activities  of  savings  associations.  It  is 
particuJarly  necessary  to  reiterate  this 
position  as  existing  regiilations  are 
restructured,  amended,  converted  into 
guidance,  or  deleted.  OTS  has  long  held 
that,  with  certain  narrow  exceptions, 
state  laws  or  regulations  that  purport  to 
afiiact  the  deposit  activities  of  federal 
savings  associations  are  preempted.* 
Preemption  in  this  area  is  essential  to 
OTS's  regulation  of  the  operations  of 
faderal  savings  associations  because 
deposit  taking  is  one  of  the  most 
important  functions  of  a  savings 
association.  None  of  the  changes 
discussed  today  should  be  construed  as 
evidencing  an  intent  by  OTS  to  change 
this  long-held  position.  Whether  OTS 
retains  a  specific  regulation  addressing 
a  particular  aspect  of  deposit  taking  or 
deletes  the  provision  to  streamUne  its 
regulations  and  reduce  regulatory 
burden,  the  agency  intends  to  occupy 
the  entire  field  of  deposit  regulation  for 
fiaderal  savings  associations. 

This  approach  is  consistent  with  court 
decisions  that  provide  that  OTS  has 
authority  over  federal  thrifts  from  their 
"cradle  to  [their)  corporate  grave."' 

This  proposed  rule  includes  a  general 
deposit  preemption  provision.  This 
provision  restates  long-standing 
preemption  principles  applicable  to 
tederal  savings  associations,  as 
developed  in  a  long  line  of  court  cases 
and  legal  opinions  oy  OTS  and  the 
FHLBB.  The  agency  hopes  that  the 
increased  clarity  and  specificity  of  the 
proposal  will  reduce  confusion  and  the 
need  for  frequent  preemption  inquiries 
in  the  future. 

Finally,  OTS  is  removing  certain 
regulations  and  policy  statements  that 
merely  reiterate  universally  recognized 
deposit-related  incidental  powers  of 
federal  savings  associations,  such  as  the 
ability  to  use  insured  banks  as  collecting 
and  pajring  agents  and  the  ability  to 
provide  "deposit  assurance"  on  certain 
direct  deposits. 

With  these  goals  in  mind,  all  OTS 
deposit-related  regulations  will  be 
consolidated,  streamlined,  and  moved 
into  a  new  part  557.  This  action  will 
make  the  deposit-related  regulations 
easier  to  locate  and  follow. 

B.  Historical  Overview 

Since  enactment  of  the  HOLA.  fiaderal 
savings  associations  have  been 


authorized  to  raise  funds  through  a 
variety  of  accounts,  and  to  issue 
passbooks,  certificates,  or  other 
evidence  of  accounts. '<>  In  1982,  the 
Gam-St  Germain  Depository  Institutions 
Act  (DIA)  expanded  this  authority  to 
permit  faderal  thrifts  to  accept  demand 
accounts.  ■■ 

Historically,  the  FHLBB,  through  its 
regulations,  affirmatively  approved 
specific  deposit-related  activities.  This 
approach  has  shifted  in  recent  years  as 
a  result  of  changes  in  the  applicable 
statutes  and  advances  in  business  and 
technology.  Now  thrifts  may  undertake 
any  activity  permitted  by  statute,  unless 
a  regulation  limits  or  restricts  the 
authority.  Accordingly,  it  is  no  longer 
necessary  to  retain  regulations 
specifically  approving  deposit-related 
activities. 

Additionally,  many  of  the  deposit- 
related  regulations  originated  with  the 
FHLBB,  in  its  capacity  as  the  operating 
head  of  the  former  Federal  Savings  and 
Loan  Insurance  Corporation  (FSUC), 
which  insured  thrift  deposits.  Since 
OTS  is  not  the  insurer  of  thrift  deposits, 
these  regulations  are  no  longer  needed. 

Finally,  certain  FHLBB-era 
regulations  have  now  been  superseded 
by  more  recent  statutes,  such  as  the 
Truth  in  Savings  Act,'^  and  by  Federal 
Reserve  Board  regulations  applicable  to 
all  insured  institutions.  Consequently, 
many  of  the  policy  and  legal  reasons  for 
certain  regulations  no  longer  exist. 

C.  Proposed  Disposition  of  Deposit- 
Related  Regulations 

Part  545    Operations  (Federal  Savings 
Associations) 

Section  545.10    Savings  Deposits  or 
Shares 

Section  545.10  states  that  OTS 
approves  savings  deposits  or  shares  that 
comply  with  the  provisions  of 
subsection  (b)  of  section  five  of  title  III 
of  the  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1989 
("FIRREA")  "  (12  U.S.C.  1464(b)),  the 
federal  savings  association's  charter, 
and  OTS  rules  and  regulations  relating 
to  the  type,  form,  return,  and  maturity 
of  deposits  or  shares.  OTS  proposes  to 
delete  this  paragraph.  OTS  "approval" 
of  deposits  or  shares  is  not  required  by 
12  U.S.C.  1464(b),  which  authorizes 
federal  savings  associations  to  raise 
funds  through  various  types  of  accounts 
and  issue  evidence  of  such  accounts. 


•SmOTS  Op.  Chief  CounMl  (Octobw  U.  1991). 

*Fidalily  Federal  Savingf  and  Loan  AsMn  v.  del 
la  OuMta.  49S  U.S.  \*l.  14S.  quoting  California  v. 
Com  Fedanl  Saringi  and  Loon  Au  n.  98  F.  Supp. 
311.  31S(SJXCaL  1951). 


'<'i2U.s.ci4e4(b). 

' '  Pub.  L.  97-320.  96  Sut.  1469  (October  IS, 
1982). 

"12U.S.C430le(fe«}. 

■'Pub.  Law  101-73. 103  Sut.  183  (August  9. 
1989). 


Section  545.11    Issuance  of  Accoimts 

Section  545.11(a)  requires  a  federal 
savings  association  to  obtain  and 
maintain  FDIC  insurance  prior  to  doing 
business.  OTS  prop>oses  to  delete  this 
subsection  and  rely  on  the  statutory 
requirement  that  federal  savings 
associations  must  obtain  and  maintain 
FDIC  insurance.  See  12  U.S.C.  1462(4), 
1818(a)(1). 

Section  545.11(b)  provides  that 
federal  savings  associations  may  issue 
accounts  as  defined  in  §  561.2.  OTS 
proposes  to  replace  the  detail  of  this 
subsection  with  a  more  general 
statement  of  authority  in  new  Part  557. 

Section  545.11(c)  sets  forth  the  status 
and  priority  of  savings  deposits  and 
accounts  in  the  event  of  a  liquidation, 
dissolution  or  winding  up  of  the 
association.  OTS  proposes  to  delete  this 
subsection  because  these  priorities  are 
set  forth  by  statute.  See  12  U.S.C. 
1821(d)(ll)  and  1464(b)(1)(B). 

SecticMi  545.12    Demand  Deposit 
Accoimts 

Section  545.12(a)  states  that  a  federal 
savings  association  may  accept  demand 
deposit  accounts  from  any  person.  OTS 
proposes  to  delete  this  subsection 
because  12  U.S.C.  1464(b)(1)(A) 
contains  the  authority  for  issuance  of 
demand  deposit  accoimts. 

Section  545.12(b)  prohibits  a  federal 
savings  association  from  p>aying  interest 
on  a  demand  deposit.  OTS  proposes  to 
delete  this  subsection  because  12  U.S.C 
1464(b)(l)(B)(i)  contains  this 
prohibition.  Hiis  section  also  provides 
that  finders'  fees  offered  in  accordance 
with  12  CFR  561.16(b)  are  not  payments 
of  interest.  OTS  proposes  to  transfer  the 
finders'  fee  exception  to  the  Thrift 
Activities  Handbook. 

Section  545.12(c)  indicates  that 
demand  deposit  accounts  include  only 
those  accounts  that  are  payable  on 
demand  within  the  meaning  of  12  CFR 
563.6.  This  provision  is  unnecessary  in 
light  of  the  deletion  of  paragraphs  (a) 
and  (b).  For  guidance  In  interpreting  12 
U.S.C.  1464(b)(1)(A)  and  (b)(l)(B)(l). 
institutions  should  refer  to  the 
definition  of  demand  deposit  contained 
in  Regulation  D.I 4 

Section  545.13    Account  Records 

Section  545.13(a)  states  that  a  federal 
savings  association  must  comply  with 
§§  563.1  and  563.170(c)(8),  and  that 
accounts  must  be  evidenced  by  a 
written  agreement  with  transactions 
confirmed  by  issuance  of  a  receipt  or 


■'ThU  proposal  does  not  address  deposit-related 
definitions  currently  contained  in  OTS  regulations. 
OTS  is  planning  a  comprehensive  review  of  all 
regulatory  definitions  later  this  year. 
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advice.  OTS  proposes  to  delete  this 
subsection.  'The  cross-references  are  no 
longer  appropriate  because  §  563.1, 
which  formerly  dealt  with  forms  of 
accounts,  was  amended  in  1992  to  refer 
to  a  de  novo  savings  association's 
charters  and  by-laws,  '^  and 
§  563.170(c)(8)  has  been  recently 
removed.  '*  The  term  "advice"  is  no 
longer  a  part  of  transactional 
terminology.  Moreover,  OTS  would 
replace  the  specific  recordkeeping 
requirements  for  written  agreements  and 
receipts  by  a  more  general 
recordkeeping  regulation  in  new  Part 
557.  Nothing  in  this  proposed  revision 
would  prohibit  a  savings  association 
from  the  normal  business  practice  of 
providing  receipts  for  transactions. 
However,  the  proposed  change  may 
allow  federal  savings  associations  to 
take  better  advantage  of  technological 
and  marketplace  advances  in  telephonic 
and  electronic  banking. 

Section  545.13(b)(lTprovides  that  a 
federal  savings  association  may  treat  the 
holder  of  record  of  an  account  as  the 
owner,  regardless  of  any  notice  to  the 
contrary,  until  the  account  is  transferred 
on  the  federal  association's  books. 
Under  this  section,  accounts  are  only 
transferable  on  the  association's  books 
on  proper  application  by  the  transferee 
and  acceptance  of  the  transferee  as 
accountholder  on  terms  approved  by  the 
board  of  directors.  OTS  proposes  to 
modify  and  incorporate  this  subsection 
into  new  Part  557. 

Under  §  545.13(b)(2),  a  fedwal  savings 
association  may  issue  negotiable 
certificate  accounts  in  bearer  form 
without  recording  ownership  on  the 
books  of  the  federal  savings  association. 
OTS  proposes  to  replace  this  subsection 
with  th^more  general  recordkeeping 
requirement  in  new  Part  557.  We  note 
that  the  FDIC  has  a  regulation 
concerning  negotiable  certificates  of 
deposits  where  the  depository 
institution  has  defaulted.  If  any  deposit 
obligation  of  an  insured  institution  is 
evidenced  by  a  negotiable  instrument, 
the  FDIC  will  recognize  the  owner  as  if 
that  person's  name  were  on  the  records 
of  the  institution  if  the  instrument  was 
negotiated  to  such  owner  prior  to  the 
date  of  default  of  the  institution.  See  12 
CFR  330.4(b)(4)  (1996). 

Section  545.13(c)  recites  authority  for 
federal  savings  associations  to  use 
insured  banks  as  collecting  and  paying 
agents  for  its  accounts.  OTS  proposes  to 
delete  this  subsection  because  these 
incidental  powers  are  uniformly 
recognized  and  do  not  need  to  be 
codified  in  regulatory  text. 


Section  545.14    Determination  and 
Distribution  of  Earnings 

Under  §545. 14(a),  a  federal  savings 
association  may  issue  savings  accounts 
earning  interest  at  different  rates  of 
return.  These  rates  may  be  fixed  at  the 
time  the  account  is  issued  or  may  vary 
on  any.  basis  specified  at  the  time  the 
deposit  is  accepted,  subject  to  12  CFR 
563.10.  OTS  proposes  to  incorporate 
this  subsection  in  new  Part  557. 

Section  545.14(b)  states  that  a  federal 
savings  association  may  distribute 
earnings  on  savings  accounts  as 
provided  in  its  charter  and  bylaws  and 
the  terms  of  the  account.  OTS  proposes 
to  incorporate  this  subsection  into  new 
Part  557. 

Section  545.14(c)  prohibits  the 
distribution  of  earnings  on  share 
accoimts  until  the  federal  savings 
association  has  provided  for  the 
payment  of  expenses  and  for  the  pro 
rata  portion  of  credits  to  reserves,  as 
required  by  the  federal  savings 
association's  charter  and  i  z  CFR  Part 
567.  The  term  "reserve  credits"  is  an 
archaic  reference  to  the  transfer  of  a 
portion  of  net  income  to  a  restricted 
capital  account.  Chartere  for  mutual 
share  institutions  had  required  this 
transfer.  OTS  proposes  to  delete  this 
subsection  because  modem  federal 
chartere  no  longer  provide  for  mutual 
share  institutions. 

Part  556    Statements  of  Policy 

Section  556.12    Deposit  Assurance  of 
Direct  Deposit  of  Social  Security 
Payments 

-This  Statement  of  Policy  states  that 
the  implied  po%vere  of  a  federal  savings 
association  include  the  provision  of 
"deposit  assurance"  in  connection  with 
the  Social  Security  Administration's 
direct  deposit  program.  A  federal 
savings  association  provides  deposit 
assurance  when  it  oedits  a  social 
security  beneficiary's  account  with 
payment  on  its  due  date,  whether  or  not 
the  payment  has  been  received  by  the 
association. 

The  Statement  of  Policy  advises 
federal  savings  associations  to 
implement  safiaguards  and  omtrols  to 
address  the  risks  of  the  program.  The 
pohcy  statement  further  notes  that 
Regulation  E  (Electronic  Fund 
Transfers)  '^  applies  to  the  program. 

OTS  proposes  to  delete  tnis  Statement 
of  Policy  because  insured  depository 
institutions  universally  provide  deposit 
assurance  of  social  security  payments. 
OTS  will  consider  whether  handbook 
guidance  would  be  useful  to  reiterate 
the  need  for  adequate  institutional 
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"  12  CFK  Part  205  (1996). 


safeguards  and  controls  and  the 
applicability  of  Regulation  E. 

Part  563    Operations 

Section  563.2    Simple  Form  of 
Certificate;  Passbooks 

Section  563.2  sets  forth  the 
requirements  for  a  simple  form  of 
certificate  account.  A  mutual  savings 
association  may  issue  a  simple  form  of 
savings  or  investment  certificate  or  a 
passbook  if,  in  accordance  with  State 
law,  the  association's  charter, 
constitution,  or  bylaws  includes  a  clear 
provision  indicating  that:  (i)  All 
shareholders  are  members  and  share 
equally  in  earnings  and  in  assets  pro 
rata  to  paid-in  value,  plus  credited 
dividends;  and  (ii)  the  savings 
association  may  not  charge  any  fee  for 
the  privilege  of  becoming,  remaining,  or 
ceasing  to  be  a  member  of  the  savings 
association.  This  simple  form  is  not 
required  to  contain  any  membership 
certificate  or  any  statement  of  the 
dividend,  withdrawal,  or  other  rights  of 
members. 

OTS  proposes  to  delete  this  section 
because  it  is  outdated.  Savings 
associations  will  continue  to  be  subject 
to  the  disclosure  requirements  of 
Regulation  DD. 

Section  563.3    Long  Form  of 
Memberehip  Certificate 

Under  §  563.3.  a  savings  association 
must  include  certain  specified 
statements  in  all  share,  membership, 
deposit  certificates,  passbook,  or  other 
instrument  evidencing  a  withdrawal 
instrument  that:  (i)  Pay  a  diffwent  rate 
of  dividends  or  interest  to  different 
classes  of  shares  or  securities;  (ii)  prefer 
any  one  or  more  classes  of  shares  or 
securities;  or  (iii)  charge  any  fee  for  the 
privilege  of  becoming,  remaining,  or 
ceasing  to  be  a  saver  or  investor  in  the 
savings  association. 

Like  §  563.2.  this  section  is  outdated 
and  imnecessary  in  hght  of  the 
disclosure  requiranents  in  Regulation 
DD.  Accordingly.  OTS  proposes  to 
delete  this  provision. 

Section  563.6    Payment  of  Accounts  on 
Demand 

Section  563.6  prohibits  a  savings 
association  from  issuing  any  account,  or 
advertising  or  representing  that  it  will 
pay  holders  of  its  accounts,  on  demand. 
Demand  accounts,  tax  and  loan 
accounts,  note  accounts,  and  United 
States  Treasury  general  accounts  are  not 
subject  to  this  prohibition.  This  section 
also  sets  forth  various  definitions  of  the 
term  "accounts  payable  on  demand." 

OTS  proposes  to  delete  this  section 
and  instead  rely  on  the  disclosure 
requirements  appUcable  under 
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Regulation  DD,  and  on  statutory 
provisions  authorizing  savings 
associations  to  issue  demand  deposits 
(12  U.S.C.  14640))(l)(A)(i))  and 
prohibiting  the  payment  of  interest  on 
demand  deposits  (12  U.S.C. 
1464(b)(l)(B)(i)).  These  statutory 
provisions  should  be  interpreted  in  a 
manner  that  is  consistent  with  the 
definition  of  demand  deposit  contained 
in  Regulation  D. 

Section  563.7    Fixed-Term  Accounts 
(Certificate  Accounts) 

Under  §  563.7(a),  a  savings  association 
may  offer  certificate  accounts  in  such 
form  as  the  board  of  directors  of  the 
savings  association  may  authorize  by 
resolution.  Fiulher,  with  respect  to  any 
time  deposit,  a  savings  association  may 
impose  a  penalty  for  early  withdrawal. 

Section  563. 7tb)  authorizes  a  savings 
association  to  pay  earnings  on  a 
certificate  account  at  a  rate,  or 
anticipated  rate  of  return,  determined 
when  the  deposit  is  accepted.  The  rate 
may  be  fixed  or  be  based  on  a  schedule, 
index,  or  formula  specified  at  the  time 
the  account  is  accepted. 

Section  563.7(c)  prohibits  an 
association  from  accepting  a  fixed-term 
account  for  a  term  of  less  than  seven 
days.  This  paragraph  also  prohibits  an 
institution  fium  issuing  any  certificate 
accoimt  unless  the  association  has 
complied  %vith  the  chartering  provisions 
of  §563.1. 

Section  563. 7(d]  states  that  a 
certificate  may  prohibit  withdrawal 
prior  to  maturity  except  in  the  cases  of 
death  or  incompetence. 

OTS  proposes  to  modify  this  section. 
While  the  provisions  of  paragraph  (b) 
would  be  retained  in  the  new  regulation 
at  S  557.3,  the  remainder  of  this  section 
would  be  deleted  to  avoid  duplication 
and  redundancy.  Institutions  issuing 
such  certificate  accounts  must  comply 
with  the  disclosure  requirements 
contained  in  ReguiaticHi  DD  and  should 
rely  on  the  definitions  applicable  to 
such  accounts  contained  in  Regulation 
D. 

Section  563.9    EurodoUar  Deposits 

This  regulation  addresses  the  issuance 
of  Eurodollar  deposits.  When  this 
provision  was  added,  FHLBB 
regulations  on  pooled  accounts  and 
other  restrictions  did  not  apply  to 
Eurodollar  deposits.  These  restrictions 
have  been  removed  for  all  accounts. 
OTS,  therefore,  proposes  to  delete  this 
section  because  it  is  no  longer 
necessary.  This  approach  is  consistent 
with  the  regulations  of  the  other 
banking  regulators  which  do  not 
specifically  address  regulatory  treatment 
of  Eurodollar  deposits. 


Section  563.10 
Accounts 


Earnings-Based 


Section  563.10  provides  extensive 
definitions  and  limitations  regarding 
earnings-based  accounts.  In  an  earnings- 
based  account,  the  payment  of  interest 
is  determined  by  reference  to  an  index 
based  upon  the  profitability,  earnings, 
cash  flow,  appreciation,  or  return  on 
assets  owned  by,  or  under  the  control  of, 
the  savings  association. 

OTS  proposes  to  delete  this  section 
because  it  is  unnecessary  and 
duplicative  of  disclosure  requirements 
contained  in  Regulation  DD. 

D.  Proposed  New  Part  557 

OTS  proposes  to  adopt  a  new  Part  557 
that  will  ultimately  include  all  of  the 
agency's  deposit-related  regulations. 
The  agency  believes  that  this 
organization  will  make  its  relevant 
deposit-related  regulations  easier  to 
locate.  The  proposed  deposit-related 
regulation  is  discussed  below. 

Section  557.1    General  Authority 
(Proposed) 

This  proposed  section  states  that  new 
Part  557  is  issued  under  OTS  general 
rulemaking  and  supervisory  authority 
under  the  HOLA.  The  proposed  section 
also  cites  the  general  authority  for 
federal  savings  associations'  deposit- 
related  activities.  It  states  that  a  federal 
savings  association  may  raise  funds 
through  deposits  and  issue  evidence  of 
such  accounts  as  authorized  under 
section  5(b)  of  the  HOLA,  the  savings 
association's  charter,  and  regulations 
issued  by  OTS. 

Section  557.2    Applicability  of  Law 
(Proposed) 

As  discussed  in  Section  D.A.  above, 
deposit-related  activities  are  core 
activities  in  which  federal  savings 
associations  engage.  Federal  preemption 
of  state  laws  purporting  to  affect 
deposit-related  activities  is  critical  to 
the  agency's  mandate  under  HOLA 
sections  4(a)  and  5(a)  to  provide  for  the 
safe  and  sound  operation  of  federal 
savings  associations  in  accordance  with 
the  best  practices  of  thrift  institutions  in 
the  United  States. 

This  proposed  section  sets  forth 
OTS's  long-standing  position  on  the 
federal  preemption  of  state  laws 
purporting  to  affect  the  deposit-related 
activities  of  federal  savings  associations. 
This  position  has  been  developed  in 
caselaw  and  legal  opinions  by  OTS  and 
its  inedecessor.  the  FHLBB,  and  is 
currently  reflected  in  §  545.2.  Because 
the  deposit-related  activities  regulations 
will  be  moved  from  Part  545  and.  thus, 
separated  from  §  545.2.  OTS  proposes  to 
include  new  §  557.2  to  confinn  and 


carry  forward  its  existing  preemption 
position.  The  agency  believes  that  the 
increased  clarity  and  specificity  of 
§  557.2  will  reduce  confusion  and  the 
need  for  frequent  preemption  inquiries 
in  the  future. 

The  proposed  section  on  preemption 
has  three  paragraphs.  Paragraph  (a) 
explicitly  states  the  agency's  intent  to 
occupy  the  field  of  deposit-related 
activities  for  federal  thrifts  and 
articulates  the  statutory  and  regulatory 
basis  for  this  preemption.  Paragraph  (b) 
contains  a  list  of  examples  of  preempted 
state  laws,  drawn  from  case  law  and 
OTS  precedent.  This  paragraph 
emphasizes  that  the  list  is  not  intended 
to  be  exhaustive.  Paragraph  (c)  describes 
certain  types  of  state  laws  that  OTS  does 
not  intend  to  preempt.  These  categories 
include:  contract  and  commercial  law. 
tort  law,  and  criminal  law.  Such  laws 
will  not  be  preempted  to  the  extent  that 
they  only  incidentally  affect  the  deposit- 
related  activities  of  federal  savings 
associations  or  are  otherwise  consistent 
with  the  purpose  of  paragraph  (a). 

When  analyzing  the  status  of  state 
laws  under  new  §  557.2,  the  first  step 
will  be  to  determine  whether  the  type  of 
law  in  question  is  listed  among  the 
illustrative  examples  of  preempted  state 
laws  under  paragraph  (b).  If  so.  the 
analysis  will  end  there;  die  law  is 
preempted.  If  the  law  is  not  covered  by 
paragraph  (b),  the  next  question  is 
whether  the  law  affects  deposit-related 
activities.  If  it  does,  then,  in  accordance 
with  paragraph  (a),  the  presiunption 
arises  that  the  law  is  preempted.  This 
presumption  can  be  reversed  only  if  the 
law  can  clearly  be  shown  to  fit  within 
the  confines  of  the  types  of  state  laws 
that  are  not  preempted,  as  described  in 
paragraph  (c).  For  these  purposes, 
paragraph  (c)  is  intended  to  be 
interpreted  narrowly.  Any  doubt  should 
be  resolved  in  favor  of  preemption. 

Section  557.3    Interest  and  Earnings 
(Proposed) 

This  proposed  section  states  that  a 
savings  association  may  pay  interest  on 
a  savings  account  at  a  rate  or  anticipated 
rate  of  return  determined  when  the 
account  is  accepted,  as  provided  in  its 
charter  and  bylaws  and  the  terms  of  the 
account.  The  rate  or  anticipated  rate  on 
a  savings  account  may  be  fixed,  or  may 
vary  according  to  a  schedule,  index,  or 
formula  s{)ecified  when  an  account  is 
accepted. 

Section  557.4    Account  Records 
(Proposed) 

This  proposed  section  replaces  the 
specific  recordkeeping  requirements  of 
the  existing  regulations  with  more 
general  requirements.  This  section  states 
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that  each  savings  association  should 
establish  and  maintain  deposit 
documentation  practices  and  records 
that  demonstrate  appropriate 
administration  and  monitoring  of  its 
deposit-related  activities.  A  savings 
association's  records  should  include 
adequate  evidence  of  the  ownership, 
balances,  and  transactions  involving  the 
account.  Further,  the  proposed  section 
provides  that  a  federal  savings 
association  may  treat  the  holder  of 
record  of  an  account  as  the  owner, 
regardless  of  any  notice  to  the  contrary, 
until  the  account  is  transferred  on  the 
association's  records. 

m.  Advance  Notice  of  Proposed 
Rulemaking:  Electronic  Banking 

OTS  seeks  comments  on  whether  its 
regulations  are  sufficiently  flexible  to 
permit  federal  savings  associations  to 
engage  in  appropriate  electronic 
banking  activities,  consistent  with  safety 
and  soundness,  the  Truth  in  Lending 
Act.'^  Regulation  E.  and  other  relevant 
statutes  and  regulations.  OTS  has 
received  numerous  inquiries  on 
electronic  banking  issues.  For  example, 
federal  savings  associations  have  asked 
whether  they  may  provide  banking 
services  over  the  Internet,  whether  they 
may  open  accounts  or  issue  loans  from 
machines  in  remote  locations,  what 
steps  must  an  association  operating  on 
the  Internet  take  to  comply  with  the 
Community  Reinvestment  Act  (CRA), 
and  whether  savings  associations  may 
open  accounts  on  the  Internet  for 
depositors  living  abroad. 

'This  advance  notice  of  proposed 
rulemaking  requests  comments  on:  (1) 
Electronic  banking  facilities  and  data 
processing  activities;  and  (2)  more 
general  issues  relating  to  electronic 
banking. 

A.  Electronic  Banking  Facilities  and 
Data  Processing 

Three  OTS  regulations  affect  a  thrift's 
ability  to  engage  in  electronic  banking 
activities.  Two  of  these  regulations 
describe  the  types  of  facilities  through 
which  federal  thrifts  may  deliver 
services  to  their  customers.  12  CFR 
545.141  (Remote  service  units);  545.142 
(Home  banking  services).  The  third 
regulation,  the  data  processing 
regulation,  12  CFR  545.138,  provides 
the  general  authority  to  engage  in 
certain  electronic  banking  activities.  To 
the  extent  that  these  regulations  do  not 
reflect  current  activities  and 
technologies,  OTS  is  interested  in  how 
the  regulations  might  be  updated.  Each 
area  of  concern  is  discussed  more  fully 
below. 
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Facilities 

OTS  regulations  permit  a  federal 
savings  association  to  deliver  services  to 
customers  at  various  kinds  of  facilities. 
These  include:  home  offices,  branches, 
agency  offices,  data  processing  or 
administrative  offices,  remote  service 
units  (RSUs),  and  home  banking. 
Recently,  OTS  has  been  asked  to 
address  whether  an  automated  loan 
machine  (ALM)  is  a  branch  office  or 
some  other  type  of  facility.  This  issue 
has  raised  more  general  questions  about 
how  the  agency  should  treat  new 
electronic  technologies. 

Several  associations  have  informed 
OTS  that  they  plan  to  establish 
networks  of  ALMs  located  away  from 
their  home  or  branch  offices.  Each  ALM 
would  permit  a  customer  to  apply  for  a 
consumer  loan  up  to  a  specific  limit  by 
entering  certain  information  by  keypad 
into  a  machine  resembling  an  automated 
teller  machine  (ATM).  This  information 
would  be  transferred  immediately  by 
wire  to  the  institution's  main-frame 
computer.  The  main-frame  computer 
would  analyze  the  information  under  a 
credit-scoring  program,  and  would 
check  the  information  electronically 
with  credit-reporting  bureaus.  If  the 
information  meets  the  credit-scoring 
criteria,  the  computer  program  would 
approve  the  loan.  The  ALM  then  would 
print  out  a  cashier's  check  and 
appropriate  loan  disclosure  forms. 
Under  the  proposals  outlined  to  OTS, 
the  loan  would  not  be  treated  as  closed 
until  the  check  was  endorsed  and 
presented  to  the  institution  for  payment. 
If  the  loan  were  disapproved  by  the 
computer  program,  the  ALM  would 
print  out  all  necessary  denial 
disclosures.  The  process  is  expected  to 
take  about  ten  minutes. 

This  procedure  raises  the  question 
whether  each  ALM  is  a  branch.  This  is 
significant  because  the  rules  governing 
the  establishment  and  operation  of  a 
branch  or  an  RSU  are  diffierent.  An  ALM 
might  appear  to  meet  the  definition  of 
a  "remote  service  unit"  at  12  CFR 
545.141(a).  except  that  the  regulation 
expressly  prohibits  an  RSU  from 
"establishfingl  a  loan  account."  12  CFR 
545.141(b).  A  facility  not  covered  by  the 
RSU  regulation  or  other  specific 
classification  is,  by  default,  a  branch. 
See  12  CFR  545.92(a). 

The  prohibition  against  establishing  a 
loan  account  at  an  RSU  appears  to  date 
from  a  judicial  decision  over  twenty 
years  ago.  Bloomfield  Fed.  Sav.  &  Loan 
Ass'n.  V.  American  Community  Stores 
Corp.,  396  F.  Supp.  384  (D.  Neb.  1975). 
In  Bloomfield.  the  plaintiff  challenged 
the  establishment  of  ATMs  by  a  federal 
thrift  by  asserting  that  the  thrift  had 


failed  to  comply  with  the  FHLBB's 
procedures  for  opening  new  branches. 
The  court  noted  that  the  FHLBB  held 
broad  authority  to  define  a  branch,  but 
had  limited  this  definition  to  a  full-time 
and  permanent  office  at  which  any 
business  of  a  thrift  may  be  transacted. 
Since  the  FHLBB's  regulations  stated 
that  an  RSU  could  engage  in  specific 
activities  and  these  activities  did  not 
include  opening  savings  accounts  or 
originating,  processing,  or  approving 
loans,  the  court  concluded  that  the 
planned  ATMs  (which  were  part  of  an 
RSU  pilot  project)  were  not  branches. 
Therefore,  the  thrift  did  not  have  to 
comply  with  the  branching  procedures. 

In  1981.  the  FHLBB  simpUfied  the 
RSU  regulation  by  deleting  enumerated 
activities  for  RSUs.  In  its  place,  the 
FHLBB  added  an  explicit  statement  that 
an  RSU  could  not  be  used  to  open  a 
savings  account  or  establish  a  loan 
account.  See  46  FR  8440  (1981).  This 
statement  is  found  in  current  OTS 
regulations  at  12  CFR  545.141(b). 
Bloomfield  suggests  that  OTS  would 
have  to  revise  its  regulations  governing 
branches  and  other  facilities  to  broaden 
the  RSU  regulation.  OTS  solicits 
comment  on  whether  such  revisions 
would  be  appropriate. 

A  review  of  the  facility  regulations 
also  may  be  appropriate  in  the  home 
banking  context.  Currently,  it  is  not 
clear  whether  a  full  range  of  banking 
services  may  be  offered  imder  the  home 
banking  services  regulation.  12  CFR 
545.142.  This  regulation  was  drafted 
when  home  banking  was  limited  to 
monitoring  balances,  transferring  funds 
between  accounts  at  the  same 
institution,  and  directing  payments  from 
an  existing  checking  account  in  lieu  of 
sending  checks  by  mail.  Because  a 
thrift's  role  in  these  activities  was 
strictly  clerical,  the  definition  of  home 
banking  services  was  limited  to  "the 
transfer  of  funds  of  financial 
information"  and  "the  performance  of 
other  transactions  initiated  by  the 
customer."  12  CFR  545.142. 

It  is  not  clear  whether  §  545.142 
would  cover  the  opening  of  new 
accounts  or  the  processing  of  credit 
applications.  The  phrase  "transactions 
initiated  by  a  customer"  might 
encompass  these  new  services,  but  the 
common  meaning  of  that  phrase  may 
limit  it  to  transactions  involving 
existing  accounts.  With  technological 
advances  making  it  feasible  for  thrifts  to 
make  risk-based  decisions  on  an 
electronic  basis  (e.g..  credit  scoring). 
OTS  solicits  comment  on  the 
appropriate  scope  of  the  home  banking 
services  definition. 

Accordingly.  OTS  solicits  comments 
on  whether  the  definitions  of  RSUs  and 
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home  banking  services  are  sufficient  to 
encompass  the  full  range  of  electronic 
banking  activity.  In  this  regard,  we  note 
that  federal  savings  associations  have 
specific  statutory  authority  to  establish 
RSUs  as  provided  in  OTS  regulations 
pursuant  to  12  U.S.C.  1464(bKl)(F).'» 
OTS  is  also  interested  in  whether  that 
statutory  language  raises  particular 
issues  for  the  industry.  OTS  anticipates 
that  these  comments  will  help  the 
agency  to  better  understand  industry 
and  ciistomer  expectations  concerning 
the  nature  of  sucii  facilities. 

Permissible  Activities 

OTS  also  solicits  comment  on 
whether  its  current  regulations 
authorizing  data  processing  activities 
permit  a  federal  savings  association  to 
optimize  the  latest  technology.  The  data 
processing  activities  of  federal  savings 
associations  are  covered  by  12  CFR 
545.138.  This  regulation  was  issued 
when  data  processing  was  limited  to  the 
non-discretionary  functions  of 
processing  and  storing  data.  Today,  a 
financial  institution  can  make  risk- 
based  decisions  solely  through 
electronic  means.  Accordingly,  it  may 
be  appropriate  for  OTS  to  revise  this 
regulation,  in  addition,  the  current  OTS 
data  processing  regulation  limits  the 
ability  of  a  federal  savings  association  to 
sell  or  market  services,  software,  and 
excess  capiacity.  All  of  these  restrictions 
may  not  be  necessary,  especially  since 
the  comparable  interpretative  ruling  for 
national  banks  is  less  restrictive.  See  61 
PR  4849,  at  4853  (February  9,  1996). 

Data  Processing.  Under  the  current 
data  processing  regulation,  the 
processing  of  data  generally 
encompasses  a  record-keeping,  rather  . 
than  a  risk  assessment,  function.  This 
restrictive  view  presents  difficulties  in 
applying  the  OTS  regulation  to  thrifts 
utilizing  the  emerging  technologies. 

This  limited  view  of  data  processing 
originated  in  1965  in  the  FHLBB 
regulation  that  first  authorized  federal 
thrifts  to  engage  in  data  processing 
services.  In  that  regulation,  the  FHLBB 
defined  "data  processing  services"  as 
"the  maintenance  of  bookkeeping, 
accounting,  or  other  records  primarily 
by  mechanical  or  electronic  methods." 
See  12  CFR  545.14-2  (1966)  (emphasis 
added).  This  view  of  data  processing  as 
an  electronic  form  of  recordkeeping 
continues,  despite  substantial  revisions 
to  the  data  processing  regulation  in 
1983.  These  1983  revisions  expanded 


■*We  note  that  banks  previously  bad  to  Tile 
branch  applications  before  esublishin^  ATMs  and 
remote  service  units.  Section  2205  of  tie  Economic 
Growth  and  Regulatory  Paperwork  Reduction  Act  of 
1996  (Title  n  of  Pub.  L.  104-208)  eliminated  that 
requiraroenL 


the  kinds  of  data  that  could  be 
processed  to  include  data  that  involved 
"financial,  economic,  or  related  to  thrift, 
home  financing,  or  the  activities  of 
depository  institutions."  »  The  FHLBB 
did  not,  however,  expand  the  definition 
of  "processing"  because  technological 
improvements  had  not  made  it  possible 
to  make  risk-based  decisions  entirely 
through  electronic  means.  The  current 
OTS  data  processing  regulation  is 
substantially  the  same  as  the  1983 
FHLBB  rule. 

In  a  recent  review  of  its  related  data 
processing  provisions,  the  OCX] 
concluded  that  its  use  of  the  term  "data 
processing"  failed  to  capture  the 
potential  of  electronic  banking. 
Recognizing  that  individual  banks  "are 
engaging,  and  will  engage,  in  an 
increasing  range  of  activities  through 
electronic  means  and  facilities  beyond 
simply  'data  processing',"  the  OCC 
deleted  that  term  from  its  interpretative 
ruling.  Instead,  the  OCC  interpretative 
ruling  refers  to  "electronic  means  and 
facilities."  ^'  This  term  clearly  will 
encompass  new  technology  that  enables 
a  depository  institution  to  make  risk- 
based  judgments  electronically. 

Sales  of  Facilities  and  Software.  The 
OTS  data  processing  regulation  provides 
federal  savings  associations  with 
authority  to  provide  data  processing  and 
data  transmission  services,  to  sell  by- 
products incident  to  those  services,  and 
to  sell  excess  capacity.  Each  authority  is 
subject  to  significant  constraints. 
Several  of  these  constraints  do  not  apply 
to  national  banks. 

The  authority  to  provide  data 
processing  and  data  transmission 
services  is  found  at  §  545.138(b).  Under 
this  provision,  a  federal  savings 
association  may  f>erform  all  processing 
functions  on  data  submitted  by  a 
purchaser.  This  authority,  however,  is 
subject  to  data  and  customer 
restrictions.  For  example,  the  data  to  be 
processed  must  be  "financial,  economic, 
or  related  to  thrift,  home  financing,  or 
the  activities  of  depository  institutions." 
12  CFR  545.138(b)(1).  In  addition,  the 
thrift  must  provide  services  primarily 
for  itself,  other  depository  institutions, 
parents  or  subsidiaries  of  depository 
institutions,  or  customers  of  the  thrift. 
Sales  of  such  services  to  others  may  not 
exceed  half  of  the  total  data  processing 
services  provided  by  the  thrift.  See  12 
CFR  545.138(b)(2). 

Incident  to  its  data  processing 
authority,  a  federal  thrift  may  also  sell 
"by-products"  of  data  processing — 
typically  software.  12  CFR  545.138(c)(1). 


Again,  this  authority  is  subject  to  certain 
restrictions.  For  example,  the  software 
must  be  originally  developed  for  the 
thrift's  own  use,  and  the  by-products 
may  not  be  substantially  enhanced  for 
purposes  of  marketing. 

Finally,  the  thrift  may  sell  its  excess 
capacity.  In  connection  with  such  sales, 
the  thrift  may  only  furnish  access  to 
facilities  and  provide  necessary 
operating  personnel.  The  association 
may  not  artificially  create  excess 
capacity  by  acquiring  equipment  or 
facilities  whose  capacity  is  substantially 
greater  than  that  necessary  to 
accommodate  the  thrift's  present  or 
expected  future  needs  for  providing 
permissible  data  processing  services.  12 
CFR  545.138(c)(2). 

By  contrast,  national  banks  have 
broader  authority  to  sell  electronic 
services,  products,  and  excess  capacity. 
The  recently  promulgated  OCC 
interpretative  ruling  for  national  banks 
provides: 

A  nadonai  bank  may  perform,  provide,  or 
deliver  through  electronic  means  and 
Scilities  any  activity,  function,  product,  or 
service  that  it  is  otherwise  authorized  to 
perform,  provide,  or  deliver.  A  national  bank 
may  also,  in  order  to  optimize  the  use  of  the 
bank's  resources,  marLet  and  sell  to  third 
parties  electronic  capacities  acquired  or 
developed  by  the  bank  in  good  £aith  for 
banking  purposes.^ 

With  respect  to  the  provision  of  data 
processing  or  electronic  services,  a 
national  bank  has  fewer  customer 
restrictions.  2'  As  noted  above,  a  federal 
thrift  may  only  sell  such  services  to 
other  depository  institutions,  parents  or 
subsidiaries  of  depository  institutions, 
or  its  loan  or  deposit  customers.  The 
OCC  interpretative  ruling  also  does  not 
expressly  restrict  the  types  of  data  that 
may  be  processed,  although  the 
limitation  to  services  that  a  bank  "is 
otherwise  authorized  to  perform"  may 
have  an  effect  that  is  similar  to  OTS 
restrictions. 

Software  sales  by  national  banks  are 
permissible  if  the  software  is  "acquired 
or  developed  *   *   *  in  good  faith  for 
banking  purposes."  ^*  Tius  is  more 
expansive  than  the  comparable 
authority  for  federal  savings 
associations  in  two  respects.  First,  the 
national  bank's  software  must  be 
developed  "in  good  faith  for  banking 
purposes,"  rather  than  for  the  bank's 
own  use.  Second,  nothing  prohibits  a 
national  bank  from  substantially 
enhancing  its  software  for  marketing 


purposes,  provided  the  software  retains 
its  banking  purpose. 

National  banks  also  appear  to  have 
broader  authority  to  sell  excess  capacity. 
Unlike  thrifts,  banks  are  not  limited  to 
providing  only  access  and  operating 
personnel.  In  addition,  the  OCC 
interpretative  ruling  does  not  prohibit  a 
national  bank  &t>m  creating  excess 
capacity  for  the  purpose  of  selling  it. 

Because  the  OCC's  data  processing 
interpretative  ruling  is  substantially 
more  expansive  than  OTS's  regulation, 
OTS  seeks  comment  on  whether  it 
should  amend  its  data  processing 
regulation  to  contain  similar  provisions. 

Other  Issues 

Stored- Value  Cards 

OTS  also  requests  comment  on  the 
appropriate  regulatory  response  to 
stored-value  cards.  These  devices 
provide  for  the  storage  and  transfer  of 
money  on  credit-card-like  devices 
featuring  a  magnetic  strip  or  embedded 
computer  chip.  The  systems  created  to 
handle  these  cards,  and  the  legal 
obligations  that  attach  to  the  issuers, 
users,  and  others  may  vary  in  different 
situations.  OTS  regulations  are  silent  on 
stored-value  technology." 

These  cards  currently  are  the  subject 
of  analysis  at  the  other  banking 
agencies.  The  Federal  Reserve  Board  is 
assessing  the  application  of  Regulation 
E  to  stored-value  cards.^*  The  Federal 
Deposit  Insurance  Corporation  has 
released  a  legal  opinion  addressing 
whether  the  funds  underlying  a  stored- 
value  card  are  an  insured  deposit,^''  and 
has  held  a  public  hearing  on  other 
questions  concerning  stored-value  cards 
and  electronic  banking.^*  The  OCC  has 
recently  issued  guidance  on  the  risks 
associated  with  stored-value  cards.  ^ 

Stored-value  cards  present  a  variety  of 
issues.  While  OTS  would  like  to  receive 
comment  on  all  aspects  of  this 
technology,  commenters  are  requested 
to  address  the  following  questions:  How 
extensively  will  the  industry  use  stored- 
value  cards?  Do  certain  kinds  of  stored- 
value  programs  present  greater  safety 
and  soundness  concerns  than  others?  Do 
stored-value  cards  present  special  issues 
that  OTS  should  consider  in  examining 
the  liabilities  of  a  savings  association? 
What  kind  of  OTS  guidance,  if  any,  is 
appropriate  for  the  industry? 


"48FR7831  (1983). 

"  61  FR  at  4853.  4865  (February  9. 1996)  (to  be 
codified  at  12  CFR  7.1019). 


=  61  FR  4865  (to  be  codified  at  12  CFR  7.1019). 

»The  OCC  also  recently  has  opined  that  a 
national  bank  may,  as  an  action  incidental  to  the 
business  of  banking,  sell  Internet  access  to  non- 
customers.  See  OCC  Legal  Op.  (August  19, 1990). 

»61  FR  4865  (to  be  codified  at  12  CFR  7.1019). 


>>OTS  has  concluded  that,  pursuant  to  the 
incidental  powers  doctrine,  an  association  may 
market  and  sell  one  type  of  stored-value  card.  OTS 
Op.  Chief  Counsel  (August  21,  1996)  (prepaid 
telephone  cards). 

» See  61  FR  19696  (May  2. 1996). 

^  See  FDIC  Gen  Counsel  Op.  No.  8.  61  FR  40490 
(Aug.  2, 1996). 

"See 61  FR  40494  (Aug.  2,  1996). 

»  See  OCC  Bulletin  No.  96-48  (Sept.  10, 1996). 


Community  Reinvestment  Act 

The  "borderless"  nature  of  electronic 
banking  will  also  affect  thrift 
responsibilities  under  the  CRA,  which 
encourages  regulated  financial 
institutions  to  help  meet  the  credit 
needs  of  the  local  community  in  which 
they  are  chartered,  consistent  with 
safety  and  soundness.  Comments  are 
requested  on  all  aspects  of  this  issue, 
including  the  following  questions.  If  a 
savings  institution  uses  electronic 
banking  as  its  sole  method  of  customer 
contact  and  solicits  deposits  and  loans 
throughout  the  United  States,  in  what 
community  is  it  chartered  to  do 
business  for  CRA  purposes?  If  an 
institution  has  brick  and  mortar 
branches  but  also  conducts  a  significant 
portion  of  its  business  electronically 
with  customers  beyond  the  jurisdiction 
of  the  branches,  how  should  its 
community  be  defined?  Should  an 
institution's  community  under  C31A  be 
defined  by  the  location  of  its  customers, 
its  offices,  or  both?  How  does  an 
institution  demonstrate  that  it  is  serving 
the  credit  needs  of  a  widely  dispersed 
customer  base  or  when  there  is  little  or 
no  geographic  proximity  between  its 
deposit  customers  and  its  loan 
customers? 

Additional  Issues  for  Comment 

OTS  does  not  wish  to  limit  comment 
to  the  aboves^ited  issues  and  ' 

regulations.  Rather,  OTS  welcomes  all 
comments  regarding  any  aspect  of 
electronic  banking,  including  the 
following: 

(1)  What  OTS  regulations  should  be 
eliminated  or  modified  because  they 
impede  the  use  of  safe  and  soimd 
electronic  technology? 

(2)  Should  OTS  impose  any 
restrictions  or  requirements  on  banking 
operations  offered  over  the  Internet?  For 
example,  should  OTS  mandate  a 
specific  level  of  encryption,  or  should 
OTS  rely  on  general  safety  anfl 
soundness  principles  to  govern  a  safe 
system  of  operation? 

(3)  Should  OTS-regulated  institutions 
be  permitted  to  open  customer  accounts 
over  the  Internet  for  individuals 
residing  outside  the  United  States  or 
transfer  funds  over  the  Internet  for 
account-holders  to  bank  accounts 
outside  the  United  States?  What  other 
restrictions  should  be  imposed? 

(4)  What  new  technologies  are  being 
developed  for  electronic  banking  and 
how  will  these  technologies  impact  the 
regulation  of  savings  institutions? 

(5)  Should  OTS  address  consimaer 
protection  rules  in  addition  to  the  CRA 
in  connection  with  a  rulemaking  on 
electronic  banking? 


IV.  Request  for  Comments 

OTS  invites  comment  on  all  aspects  of 
the  proposal  as  well  as  specific 
conunents  on  the  proposed  changes. 
Additionally,  OTS  seeks  comments  on 
all  aspects  of  the  ANPR 

V.  Paperwork  Reduction  Act  of  1995 

The  OTS  invites  comments  on: 

Whether  the  proposed  collection  of 
information  contained  in  this  notice  of 
proposed  rulemaking  is  necessary  for 
the  proper  fwrformance  of  the  agency's 
functions,  including  whether  the 
information  has  practical  utility; 

The  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection; 

Ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

Ways  to  minimize  the  burden  of  the 
information  collection  including  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Respondents/recordkeepers  are  not 
required  to  respond  to  this  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

The  reporting  and  recordkeeping 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)).  Comments  on 
all  aspects  of  this  information  collection 
should  be  sent  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1550),  Washington, 
D.C.  20503  with  copies  to  the  OTS,  1700 
G  Street,  NW.,  Washington,  D.C.  20552. 

The  recordkeeping  requirements 
contained  in  this  notice  of  proposed 
rulemaking  are  found  at  12  CFR  557.4. 
The  reporting  requirements  are  found  in 
the  Federal  Reserve  Board's  Regulation 
DD,  12  CFR  Part  230.  to  part  557,  OTS 
relies  on  the  disclosure  requirements 
applicable  to  savings  associations  under 
Regulation  DD.  The  information  is 
needed  by  the  OTS  in  order  to  supervise 
savings  associations  and  develop 
regulatory  policy.  The  likely 
respondents/recordkeepers  are  OTS- 
regulated  savings  associations. 

Estimated  number  of  respondents/ 
recordkeepers:  1,343. 

Estimated  average  annual  burden 
hours  per  recordkeeper/ respondent: 
1484. 

Estimated  total  annual  reporting/ 
recordkeeping  burden:  1.993,459.6. 

Start-up  costs  to  respondents/ 
recordkeepers:  None. 

Records  are  to  be  maintained  for  the 
period  of  time  the  account  is  open,  plus 
three  years. 
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VL  ExacntiTe  Order  12866 

The  Director  of  OTS  has  determined 
that  this  proposed  rule  does  not 
constitute  a  "significant  regulatory 
'  action"  for  the  purposes  of  Executive 
Order  12866. 

Vn.  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  OTS  certifies 
that  this  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
does  not  impose  any  additional  burdens 
or  requirements  upon  small  entities  and 
lo%vers  several  paperwork  and  other 
burdens  on  all  savings  associations. 

Vm.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  niunber  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this 
proposed  rule  reduces  regulatory 
burden.  OTS  has  determined  that  the 
proposed  rule  will  not  result  in 
expenditures  by  state,  local,  or  tribal 
govenunents  or  by  the  private  sector  of 
$100  million  or  more.  Accordingly,  this 
rulemaking  is  not  subject  to  section  202 
of  the  Unfunded  Mandates  Act. 

ListofSabiects 

12  CFR  Part  545 

Accounting,  Consumer  protection. 
Credit,  Electronic  funds  transfers. 
Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
Associations. 

12  CFR  Parts  556  and  561 

Savings  associations. 
12  CFR  Part  557 

Consumer  protection.  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Investments,  Reporting  and 
recordkeeping  requirements,  Savings 
associations.  Securities,  Surety  bonds. 


12  CFR  563g 

Reporting  and  recordkeeping 
requirements,  Savings  associations. 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  proposes  to  amend 
12  CFR  chapter  V  as  follows: 

PART  545— OPERATIONS 

1.  The  authority  citation  for  part  545 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463. 1464, 
1828. 

H  545.10-645.14    [RamovMq 

2.  Sections  545.10,  545.11,  545.12. 
545.13,  and  545.14  are  removed. 

PART  556— STATEMENTS  OF  POLICY 

3.  The  authority  for  part  556 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  559;  12  U.S.C. 
1464, 1701)-3;  15  U.S.C.  1693-1693r. 

S  556.12    [Ramoved] 

4.  Section  556.12  is  removed. 

5.  Part  557  is  added  to  read  as  follows: 

PART  557— DEPOSITS 

557.1  General. 

557.2  Applicability  of  law. 

557.3  Interest  and  earnings. 

557.4  Account  records. 

Authority:  12  U.S.C.  1462a,  1463, 1464. 

S  557.1    Qanarai. 

(a)  Authority  and  Scope.  This  part  is 
issued  by  OTS  under  its  general 
rulemaking  and  supervisory  authority 
imder  the  Home  Owners'  Loan  Act,  12 
U.S.C.  1462  et  seq. 

(b)  Deposit  Powers.  A  federal  savings 
association  may  raise  funds  through 
accounts  and  may  issue  evidence  of 
such  accounts  as  authorized  by  section 
5(b)(1)  of  the  HOLA  (12  U.S.C. 
1464(b)(1)),  the  terms  of  its  charter,  and 
OTS  regulations. 

S  557.2    AppHcabiilty  Of  law. 

(a)  Occupation  of  Field.  Pursuant  to 
sections  4(a)  and  5(a)  of  the  HOLA,  12 
U.S.C.  1463(a),  1464(a),  OTS  is 
authorized  to  promulgate  regulations 
that  preempt  state  laws  affecting  the 
operations  of  federal  savings 
associations  when  deemed  appropriate: 
to  facilitate  the  safe  and  sound 
operation  of  federal  savings 
associations,  to  enable  federal  savings 
associations  to  conduct  their  operations 
in  accordance  with  the  best  practices  of 
thrift  institutions  in  the  United  States, 
or  to  further  other  purposes  of  the 
HOLA.  To  enhance  safety  and 
soundness  and  to  enable  federal  savings 
associations  to  conduct  their  operations 


in  accordance  with  best  practices  and 
without  undue  regulatory  duplication 
and  burden,  OTS  hereby  occupies  the 
entire  field  of  deposit-related 
regulations  for  federal  savings 
associations.  OTS  intends  to  give  the 
federal  savings  associations  maximum 
flexibiUty  to  exercise  their  deposit- 
related  powers  in  accordance  with  a 
uniform  federal  scheme  of  regulation. 
Accordingly,  federal  savings 
associations  may  exercise  their  deposit- 
related  powers  as  authorized  under 
federal  law,  including  this  part,  without 
regard  to  state  laws  purporting  to 
regulate  or  otherwise  efiect  their  deposit 
activities,  except  to  the  extent  provided 
in  paragraph  (c)  of  this  section.  For 
purposes  of  this  section,  "state  law" 
includes  any  state  statute,  regulation, 
ruling,  order,  or  judicial  decision. 

(b)  Illustrative  Examples.  The  types  of 
state  laws  preempted  by  paragraph  (a)  of 
this  section  include,  without  limitation, 
state  laws  purporting  to  impose 
requirements  regarding: 

(1)  Abandoned  and  dormant  accounts; 

(2)  Checking  accoimts; 

(3)  Disclosure  requirements; 

(4)  Funds  availability; 

(5)  Order  of  withdrawal  fix>m  savings 
accounts; 

(6)  Service  charges  and  fees,  including 
dishonored  checks;  and 

(7)  Special  purpose  savings  services. 

(c)  State  laws  that  are  not  preempted. 
State  laws  of  the  following  types  are  not 
preempted  to  the  extent  that  Uiey  only 
incidentally  affect  the  deposit-related 
activities  of  federal  savings  associations 
or  are  otherwise  consistent  with  the 
purposes  of  paragraph  (a)  of  this  section: 

(1)  Contract  and  commercial  law; 

(2)  Tort  law; 

(3)  Criminal  law;  and 

(4)  Any  other  law  that  OTS,  upon 
review,  finds: 

(i)  Furthers  a  vital  state  interest;  and 
(ii)  Either  has  only  an  incidental  effect 
on  deposit-related  activities  or  is  not 
otherwise  contrary  to  the  purposes 
expressed  in  paragraph  (a)  of  this 
section. 

S  567.3    Intaraat  and  eaminga. 

A  federal  savings  association  may  pay 
interest  on  a  savings  account,  whether 
in  the  form  of  a  deposit  or  share,  at  a 
rate  or  anticipated  rate  of  return 
determined  at  the  time  that  the  account 
is  accepted,  as  provided  in  its  charter 
and  bylaws  and  the  terms  of  the 
account.  The  rate  or  anticipated  rate  on 
a  savings  account  either  may  be  fixed  or 
may  vary  according  to  a  schedule, 
index,  or  formula  specified  at  the  time 
that  an  account  is  accepted. 


f  567.4    Aeoount  raeorda. 

(a)  Each  savings  association  should 
establish  and  maintain  deposit 
dociunentaUon  practices  and  records 
that  demonstrate  appropriate 
administration  and  monitoring  of 
deposit-related  activities.  The  savings 
association's  records  should  include 
adequate  evidence  of  ownership, 
balances,  and  all  transactions  involving 
the  account. 

(b)  A  federal  savings  association  may 
treat  the  holder  of  record  of  an  account 
as  the  owner,  regardless  of  any  notice  to 
the  contrary,  imtil  the  account  is 
transferred  on  the  association's  records. 

PART  561— DEFINITIONS 

6.  The  authority  citation  for  part  561 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464. 1467a. 

S  561.42    [Amandad] 

7.  Section  561.42  is  amended  by 
removing  the  phrase  "§§  563.6  and 
561.16." 

PART  563— OPERATIONS 

8.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C  375b,  1462, 1462a. 
1463, 1464, 1467a,  1468, 1817,  1828,  3806. 

§§563.2-563.3,563.6-563.10    [Ramovad] 

9.  Sections  563.2,  563.3,  563.6,  563.7, 
563.9,  and  563.10  are  removed. 

§563g.1    (Amandad] 

10.  Section  563g.l  is  amended  by 
removing  the  last  sentence  of  paragraph 
{a)(13). 

Dated:  March  24, 1997. 

By  the  Office  of  Thrift  Supervision. 
Nicolas  P.  Retsimas, 
Director. 

[FR  Doc.  97-8124  Filed  4-1-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airapaca  Docket  No.  94-AWA-1] 

RIN  2120-AA66 

Proposed  Modification  oMha  Phoenix 
Class  B  Airspace  Area;  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  reopening  of  comment  period. 

SUMMARY:  This  notice  announces  the 
reopening  of  the  comment  period  of  a 


Notice  of  proposed  rulemaking. 
Airspace  Docket  No.  94-AWA-l,  which 
proposes  to  modify  the  Class  B  airspace 
area  at  Phoenix.  AZ.  The  Notice 
provided  for  a  45-day  comment  period 
vdiich  closed  on  March  21, 1997. 
Several  airspace  user  organizations 
requested  that  the  comment  period  be 
extended,  and  stated  that  the  additional 
time  was  necessary  to  fully  analyze  the 
proposal  and  prepare  comments. 
DATES:  Comments  must  be  received  on 
or  before  May  2, 1997. 
ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket, 
AGC-200,  Airspace  Docket  No.  94- 
AWA-l,  800  Independence  Avenue, 
SW,  Washington,  DC  20591.  The  official 
docket  may  be  examined  in  the  Rules 
Docket,  Office  of  the  Chief  Counsel, 
Room  916,  800  Independence  Avenue, 
SW.  Washington,  DC,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  office  of  the  Regional  Air 
Traffic  Division. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  C.  Nelson,  Airspace  and  Rules 
Division.  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Background 

Airspace  Docket  No.  94-AWA-l. 
published  on  February  4,  1997  (62  FR 
5188),  proposes  to  modify  the  Class  B 
airspace  area  at  Phoenix.  AZ. 

Specifically,  the  Notice  proposes  to 
reconfigure  several  area  boundaries; 
create  new  areas;  and  raise  and/or  lower 
the  floors  of  several  of  the  existing  areas. 

McDonnell  Douglas  Helicopter 
Systems,  the  Aircraft  Owners  and  Pilots 
Association,  the  Arizona  Pilots 
Association,  and  the  Airport  Director  for 
the  Falcon  Field  Airport,  Mesa  AZ,  each 
submitted  letters  to  the  FAA  requesting 
45-90  additional  days  in  which  to 
conunent  on  the  Notice.  These 
organizations  dted  to  the  amoimt  of 
time  that  has  lapsed  since  the  informal 
airspace  meeting  in  July  1993  and  the 
complexity  of  the  proposal,  as  a  basis 
for  requesting  additional  time  within 
which  to  file  comments. 

Reiqien  Comment  Period 

The  FAA  encourages  the  greatest 
possible  user  participation  in  the 
regulatory  process.  The  FAA  is  aware 
that  many  general  aviation  pilots  receive 
notification  of  proposed  rulemaking 


through,  and  submit  comments  through, 
airspace  user  organizations.  In  view  of 
the  complexity  of  the  proposal  and  of 
the  amount  of  time  that  has  lapsed  since 
the  informal  airspace  meeting  in  1993. 
the  FAA  recognizes  that  the  above 
mentioned  airsp>ace  user  group>s  may, 
need  additional  time  for  analysis  and    • 
comment.  The  FAA  believes,  however, 
that  an  additional  30  days  will  provide 
these  airspace  user  organizations 
adequate  time  in  which  to  process  the 
information  and  submit  conunents. 

For  the  reasons  stated  above,  the  FAA 
vsrill  reopen  the  comment  period  on 
Airspace  Docket  No.  94-AWA-l  for  an 
additional  30-days  and  comment  must 
be  filed  on  or  before  May  2, 1997. 

Anthwity:  49  U.S.C.  106(g),  40103. 40113. 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

Issued  in  Washington,  DC,  on  March  25, 
1997. 

Jeff  Griflilli, 

Program  Director  for  Air  Trafpc  Airspace 
Management. 

(FR  Doc  97-8277  Filed  4-1-97;  8:45  ami 
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14  CFR  Part  71 

[Airapaca  Dochat  No.  97-ANM-02] 

Proposed  Amendment  of  Class  E 
Airspace;  Alamosa,  Colorado 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  proposed  rule  would 
amend  the  Alamosa,  Colorado,  Class  E 
airspace  to  acconunodate  a  new 
Instrument  Landing  System  (ILS)  and 
new  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedures  (SIAP)  to  San  Luis  Valley 
Regional/Bergman  Field.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  May  30, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Operations  Branch,  ANM-530,  Federal 
Aviation  Administration,  Docket  No. 
97-ANM-02, 1601  Lind  Avenue  SW. 
Renton,  Washington  98055-4056. 

llie  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoius 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland.  ANM-532.1,  Federal 
Aviation  Administration,  Docket  No. 
97-ANM-02, 1601  Lind  Avenue  SW. 
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Renton.  Washington  9805S-4056; 
telephone  number  (206)  227-2536. 

SUPPLEMEMTARY  INFOMIATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helphil  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
Usted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
ANM-02."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  nodes  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

AvailabUity  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
NPRM  Dy  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Operations  Branch,  ANM-530. 1601 
Lind  Avenue  SW,  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  appUcation  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  Alamosa, 
Colorado,  to  accommodate  a  new  ILS 
SlAP  and  a  new  GPS  SIAP  to  San  Luis 
Valley  Regional/Bergman  Field.  The 
area  would  be  depicted  on  aeronautical 


charts  for  pilot  reiiarence.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  the  surface  of  the  earth,  and  from 
700  feet  or  more  above  the  surface  of  the 
earth,  are  published  in  Paragraph  6002 
and  Paragraph  6005,  respectively,  of 
FAA  Order  7400.9D  dated  September  4, 
1996,  and  eRective  September  16, 1996, 
which  is  incorjwrated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  afliact  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  nUe, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amemlnient 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENOEO] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aatbority:  49  U.S.C  106(g),  40103, 40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.1    [AmMidadI 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16. 1996.  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


ANM  GO  E2  Alamosa,  GO  (Revised) 

Alamosa,  San  Luis  Valley  Regtonal/Bergman 
Field,  CO 
(Lat.  37''26'06"N.  long.  105*52'01"W) 
Alamosa  VORTAC 
(Lat.  37»20'57"N,  long.  105''48'56"W) 
Within  a  5-mile  radius  of  the  San  Luis 
Valley  Regional/Beigman  Field,  and  within  3 
miles  each  side  of  the  Alamosa  VORTAC 
127°  and  335°  radials  extending  from  the  5- 
mile  radius  to  10.1  miles  southeast  of  the 
VORTAC.  This  Gass  E  airsp>ace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  GO  E5  Alamosa.  CO  [Revised] 

Alamosa,  San  Luis  Valley  Regional/Bergman 
Field.  CO 
(Lat.  37''26'06  "N,  long.  105'52'01"W) 
Alamosa  VORTAC 
(Lat.  37»20'57"N.  long.  105*48'56"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  8.7  miles 
northeast  and  10.5  miles  southwest  of  the 
Alamosa  VORTAC  335*  and  155*  radials 
extending  from  20.1  miles  northwest  to  10.5 
miles  southeast  of  the  VORTAC.  and  within 
1.8  miles  northwest  and  5.3  miles  southeast 
of  the  Alamosa  VORTAC  200*  radial 
extending  from  the  VORTAC  to  14  miles 
southwest  of  the  VORTAC:  that  airspace 
extending  upward  from  1.200  feet  above  the 
surfece  within  an  area  bounded  by  a  point 
beginning  at  lat.  37'>37'00"N.  long. 
106''14'00"W;  to  lat  37''44'00"N.  long. 
105''55'00"W;  to  laL  37''52'00"N,  long. 
105"'43'00"W;  to  lat  37«49'00"N.  long. 
105*31'00"W;  to  lat  3r*20'30"N,  long. 
105'18'00"W;  to  lat  37'03'30"N.  long. 
105*1 8'00"W;  to  lat  37*01 '30"N,  long. 
105*46'00'^;  to  lat  37*05'25"N,  long. 
106"02'00"W;  to  lat  37"09'00"N,  long. 
106*19'00"W;  to  lat  37*17'00"N,  long. 
106*21'00"W;  thence  to  the  point  of 
beginning. 
•         •         •         •         • 

Issued  in  Seattle,  Washington,  on  March 
19, 1997. 

Hefen  Fabian  Parke, 

Manager,  Ait  Traffic  Division,  Northvrest 
Mountain  Region. 

(FR  Doc.  97-8368  Filed  4-1-97;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  703 

Request  for  Comments  Concerning 
Rule  Gk>veming  Informal  Dispute 
Settlement  Procedures 

AGENCY:  Federal  Trade  Commission. 
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ACTION:  Proposed  rule;  request  for 
public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  ("the  Commission")  is 
requesting  public  comment  on  its  Rule 
Governing  informal  Dispute  Settlement 
Procedures  ("Rule  703").  The 
Commission  is  also  requesting 
comments  about  the  overall  costs  and 
benefits  of  Rule  703  and  its  overall 
regulatory  and  economic  impact  as  part 
of  its  systematic  review  of  all  current 
Commission  regulations  and  guides. 

Rule  703  specifies  the  minimum 
standards  which  must  be  met  by  any 
informal  dispute  settlement  mechanism 
that  is  incorporated  into  the  written 
warranty  of  a  consumer  product  and 
which  the  consumer  must  use  prior  to 
pursuing  any  legal  remedies  in  cotut. 
DATES:  Written  comments  will  be 
accepted  until  Jime  2, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretary,  Federal  Trade 
Commission.  Room  H-159,  Sixth  and 
Pennsylvania  Ave..  NW..  Washington. 
DC  20580.  Comments  should  be 
identified  as  "Rule  703 — Comment." 
FOR  FURTHER  INFORMATION  CONTACT: 
Carole  L  Danielson,  Investigator, 
Division  of  Marketing  Practices,  Federal 
Trade  Commission,  Washington,  DC 
20580.  (202)  326-3115. 
SUPPLEMENTARY  MFORMATION:'The 
Commission  has  determined,  as  part  of 
its  oversight  responsibilities,  to  review 
rules  and  guides  periodically.  Pursuant 
to  these  reviews,  the  Commission  seeks 
information  about  the  costs  and  benefits 
of  the  rules  and  guides  under  review,  as 
well  as  their  regulatory  and  economic 
impact.  The  information  obtained  will 
assist  the  Commission  in  identifying 
rules  and  guides  that  warrant 
modification  or  rescission.  At  this  time, 
the  Commission  solicits  written  public 
comments  concerning  its  Rule 
Governing  Informal  Dispute  Settlement 
Procedures.  16  CFR  Part  703  ("Rule 
703"). 

A.  Background 

In  enacting  the  Magnuson-Moss 
Warranty  Act  ("Warranty  Act"  or 
"Act").*  which  governs  written 
warranties  on  consumer  products. 
Congress  recognized  the  growing 
importance  of  alternatives  to  the  judicial 
process  in  the  area  of  consumer  dispute 
resolution.  In  Section  110(a)(1)  of  the 
Act.  Congress  aimounced  a  poUcy  of 
"encouragling]  warrantors  to  establish 
procedures  whereby  consumer  disputes 
are  fairly  and  expeditiously  setUed 
through  informal  dispute  settlement 


mechanisms"  ("IDSMs")  and  erected  a 
framework  for  their  establishment.  As 
an  incentive  to  warrantors  to  establish 
such  IDSMs,  Congress  provided  in 
Section  110(a)(3)  that  warrantors  may 
incorporate  into  their  written  warranties 
a  requirement  that  a  consimier  must 
resort  to  an  IDSM  before  pursuing  any 
of  his  or  her  legal  remedies  for  breach 
of  warranty.  To  ensure  &imess  to 
consumers,  however.  Congress  also 
directed  that,  if  a  warrantor  were  to 
incorp>orate  such  a  "prior  resort 
requirement"  into  its  written  warranty, 
the  warrantor  must  comply  with  the 
minimum  standards  set  by  the 
Commission  for  such  IDSMs;  Section 
110(a)(2)  directed  the  Commission  to 
establish  those  minimum  standards. 
Accordingly,  on  December  31, 1975,  the 
Commission  published  its  Rule 
Governing  Informal  Dispute  Setdement 
Procedures,  16  CFR  Part  703.^ 

Rule  703  contains  extensive 
procedural  standards  that  must  be 
followed  by  every  warrantor  who 
wishes  to  incorporate  an  IDSM,  through 
a  prior  resort  clause,  into  the  terms  of 
a  written  warranty.  These  standards 
include  requirements  concerning  the 
mechanism's  structure  (e.g.,  funding, 
staffing,  and  neutrahty),  the 
qualifications  of  staff  or  decision 
makers,  the  mechanism's  procedures  for 
resolving  disputes  (e.g.,  notification, 
investigation,  time  limits  for  decisions, 
and  follow-up),  recordkeeping,  and 
aimual  audits.  The  Rule  is  unique 
among  Commission  rules  because  it  is  a 
volimtary  regulation;  that  is,  the  Rule 
applies  oidy  to  those  firms  that  choose 
to  be  bound  by  it  by  placing  a  "prior 
resort  requirement"  in  their  warranties. 
The  Act  does  not  require  warrantors  to 
set  up  IDSMs.  Furthermore,  a  warrantor 
is  free  to  set  up  an  IDSM  that  does  not 
comply  with  Rule  703  as  long  as  the 
warranty  does  not  contain  a  "prior 
resort  requirement." 

In  the  twenty  years  since  Rule  703 
was  promulgated,  most  of  the  activity  in 
developing  mediation  and  arbitration 
programs  for  the  resolution  of  consumer 
warranty  disputes  has  taken  place  in  the 
automobile  industry.  It  is  unclear  how 
many  companies,  if  any  continue  to 
participate  in  a  Rule  703  mechanism.  ^ 


'  IS  U.S.C  2301  ef  »eq.  (1975). 


>  40  FR  60.19a 

'  G«n«ral  Motors  cawed  incorporating  an  IDSM  in 
it*  warranty  beginning  with  its  1986  models  and  no 
longer  operates  a  703  program.  Ford  discontinued 
operation  under  Rule  703  with  its  1983  model  year 
cars.  Chrysler  discontinued  its  Rule  703  program 
with  its  1991  models.  Similarly.  American  Honda. 
Nissan,  Volvo,  and  other  auto  manufacturers  have 
all  discontinued  operating  Rule  703  programs. 
Although  they  are  not  required  to  do  so,  the  IDSMs 
for  the  major  auto  manufacturers  continue  to  file 
annual  audits  with  the  Commission.  These  audits 
are  placed  on  the  public  record  and  can  be  obtained 


Most  vehicle  manufecturers  no  longer 
include  a  "prior  resort  requirement"  in 
their  warranties;  thus,  they  and  any 
dispute  resolution  programs  in  which 
they  participate  are  not  required  to 
comply  with  Rule  703. 

The  fact  that  most  warrantors  do  not 
include  "prior  resort  requirements"  in 
their  warranties  does  not  mean, 
however,  that  warrantors  have 
abandoned  informal  dispute  resolution 
programs.  On  the  contraiy,  due  to  the 
terms  of  state  lemon  laws  (as  explained 
more  fully  below),  all  major  automakers 
participate  in  either  manufacturer- 
sponsored  or  state-run  dispute 
resolution  programs  that  frequently  are 
modeled  on  the  minimum  standards  set 
out  in  Ride  703  even  though  they  are 
not  required  to  do  so  under  any 
provision  of  federal  law.  Today,  most 
automobile  warranty  disputes  are 
handled  either  by  state-operated 
programs  not  subject  to  Rule  703  or  by 
private  programs  which  choose  not  to 
operate  under  the  Ride.  As  a  result  of 
these  trends,  the  Commission's 
enforcement  responsibility  for  Rule  703 
has  virtually  ceased. 

Since  Rule  703  was  promulgated, 
warrantors,  consumer  groups,  state 
governments  and  IDSMs  have  criticized 
the  Ride.  Some  warrantors  and  IDSMs 
have  argued  that  the  Rule  is  unduly 
burdensome,  discourages  the  formation 
of  new  IDSMs,  and  hinders  the  efficient 
operation  of  existing  ones.  These  critics 
have  alleged  high  compliance  costs  of 
the  procedural  provisions  and 
burdensome  recordkeeping 
requirements.  Other  parties,  by  contrast, 
have  asserted  that  the  Ride  is 
insufficiently  stringent  in  many 
respects.  For  example,  consumer  groups 
and  state  law  enforcement  offices  have 
alleged  that  decisionmakers  are  not 
adequately  trained  and  that  the 
recordkeeping  requirements  are 
insufficient  to  evaluate  the  programs' 
performance.  Finally,  because  few,  if 
any,  programs  actually  operate  under 
Rule  703,  some  might  argue  that  the 
Rule  no  longer  serves  a  useful  purpose 
and  has  become  irrelevant  to  today's 
mariiet. 

In  1986,  the  Commission  decided  to 
evaluate  Rule  703  in  an  effort  to  address 
criticisms  of  the  Rule  and  to  develop 
proposals  for  reform.  In  order  to  assist 
in  ttus  evaluation,  the  Commission 
conducted  a  "regulatory  negotiation" 
with  an  advisory  committee  of  25 
organizations  representing  the  major 


from  the  FTCs  Public  Reference  Branch.  RoGm  130. 
6th  St.  and  Pennsylvania  Ave.,  NW.,  Washington. 
DC  20580:  (202)  326-2222.  (FTC  File  No.  R711002) 
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interests  affected  by  the  Rule.'*  The 
Comniission  agreed  to  publish  a  Notice 
of  Proposed  Rulemaking  ("NPR")  to 
amend  Rule  703  if  the  advisory 
committee  could  reach  a  consensus 
recommendation  regarding  revisions. 
The  Commission  agreed  to  incorporate 
any  consensus  recommendation  coming 
out  of  the  negotiated  rulemaking  into 
any  NPR.  However,  the  regulatory 
negotiation  was  unable  to  reach  a 
consensus  on  a  proposed  revision  of  the 
Rule  and  concluded  its  meetings  in 
1987.'  Since  no  consensus 
recommendation  was  reached,  the 
Commission  did  not  publish  an  NPR 

A  second  evaluation  began  in  1988,     . 
after  the  auto  manufacturers  petitioned 
the  Commission  to  initiate  a  rulemaking 
proceeding  to  amend  Rule  703.^  Among 
other  things,  the  petitioners  proposed 
that  the  Commission  institute  a  national 
certification  program  for  IDSMs  and  that 
the  Commission  preempt  those 
provisions  of  state  laws  which  impose 
requirements  upon  warrantors'  private 
IDSMs  which  difl'er  from  the 
requirements  specified  in  Rule  703.  This 
petition  was  followed  by  a 
Memorandum  in  Opposition  to  the 
petition  filed  by  the  Attorneys  General 
of  41  states.^  Because  of  the  continuing 
interest  in  the  issues  surrounding  Rule 
703  (as  evidenced  by  the  petition  and 
the  Memorandum  in  Opposition),  the 
Commission  published  an  Advance 
Notice  of  Proposed  Rulemaking 
("ANPR")  in  order  to  generate  a  broad 
range  of  views  on  which  dispute 
resolution  practices  are  sound  and 
could  form  the  basis  for  possible 
revisions  to  the  Rule."  In  addition,  the 
Commission's  ANPR  requested 
economic  or  cost  data  to  buttress  the 
petitioners'  allegations  of  injury  due  to 
non-uniformity  and  the  costs  and 
benefits  associated  with  a  national 
certification  program.  On  June  13, 1991, 


*  The  notice  of  intent  to  fonn  an  advitory 
cununittee  for  regulatory  negotiation  appears  at  SI 
FR  5205  (February  12.  19«6).  The  notice  of 
formation  of  the  advuory  committee  and  notice  of 
the  fast  meeting  appears  at  51  FR  29666  (August 
20.19861 

*  The  record  of  that  negotiated  rulemaking  and 
the  facilitators'  final  report  were  placed  on  the 
public  record  and  is  available  thrisugh  the  FTC's 
Public  Reference  Branch,  Room  130,  6th  and 
Pennsylvania.  N.W..  Washington.  DC  20SaO; 202- 
326-2222.  (FTC  File  Na  R7110O2) 

•On  April  11. 1968.  the  Motor  Vehicle 
Manufacturers  Association  of  the  United  Slates,  Inc 
and  the  Automobile  Importers  of  America.  Inc  filed 
their  petition  together  with  a  proposed  revised 
Rule.  The  petition  and  the  record  of  the  ANPR 
which  followed  is  available  through  the  FTCs 
Public  Reference  Branch,  Room  130,  eth  and 
Pennsylvania.  N.W..  Washington.  D.C  20580:  202- 
326-2222.  (FTC  File  No.  R711002) 

'  The  Memorandiun  in  Opposition  «*as  filed  on 
luoe  22. 1968. 

■54  FR  21070  (May  16.  1989). 


the  Commission  denied  the  automakers' 
petition  because  the  record  failed  to 
provide  the  adequate  factual  basis 
regarding  the  costs  of  non-uniformity 
that  would  have  been  necessary  to 
justify  a  rulemaking  procedure, 
preemption  of  state  laws  governing 
IDSMs,  or  federal  certification  of 
IDSMs.« 

Rule  703  is  brought  into  play  only  if 
the  warranty  includes  a  "prior  resort 
requirement."  Because  few  warrantors 
have  a  "prior  resort  requirement"  in 
their  warranties,  they  and  their  dispute 
resolution  programs  are  not  governed  by 
Rule  703.  Nonetheless,  although  few 
warrantors  operate  Rule  703  IDSMs 
today,  there  is  a  recurring  issue  that 
arise  from  the  interplay  between  Rule 
703  and  state  "lemon  laws."  Many  state 
lemon  laws,  paralleling  Section 
110(a)(3)  of  the  Warranty  Act,  prohibit 
the  consumer  from  pursuing  any  state 
lemon  law  rights  in  court  unless  the 
consumer  first  seeks  a  resolution  of  the 
claim  to  the  manufacturer's  (or  a  state- 
operated)  IDSM.i"  Those  statutes  also 
provide  that  the  consumer  is  required  to 
use  the  manufacturer's  IDSM  only  if  it 
complies  with  the  FTC's  standards  set 
out  in  Rule  703.  Thus,  in  effect,  these 
states  incorporate  Rule  703  into  their 
lemon  laws."  A  threshold  question  for 
many  state  lemon  law  suits  is  whether 
the  IDSM  complies  with  Rule  703  and 
thus  whether  the  consumer  must  use 
that  IDSM  or  may  proceed  directly  to  a 
court  action. 

B.  Issues  for  Comment 

There  are  issues  surrounding  Rule  703 
that  continue  to  be  of  interest  to  many 
parties.  A  review  of  the  Rule  and  its 
provisions,  including  the  specific  issue 
of  the  interplay  of  Rule  703  and  lemon 
law  litigation,  will  be  helpful  in 
determining  what  direction  the 
Commission  might  take  in  the  area  of 
setting  standards  for  informal  dispute 
settlement  procedures.  Therefore,  at  this 
time,  the  Commission  solicits  written 
public  comments  on  the  following 
questions  with  regard  to  Rule  703: 
1.  Is  there  a  continuing  need  for  Rule 
703?  Does  the  Rule  continue  to 
serve  a  useful  purpose? 

(a)  What  benefits  has  the  Rule 


.    'The  record  for  the  ANPR  pnxeeding  was  placed 
on  the  public  record  and  is  available  through  the 
FTCs  Public  Reference  Branch.  Room  130,  6th  and 
Pennsylvania,  N.W.,  Washington,  D.C  20580:  202- 
326-2222.  (FTC  File  Na  R7 11002) 

<«  "Lemon  Laws"  entitle  the  consimier  to  obtain 
a  replacement  or  a  refund  for  a  defective  new  car 
if  the  warrantor  is  unable  to  repair  the  car  after  a 
reasonable  number  of  repair  attempts. 

■  <  Sonoe  state  lemon  laws  also  require  that  the 
IDSM  co.nply  with  additional  state  standards  in 
addition  to  complying  with  the  Rule  703 
provisions. 


provided  to  consumers? 
(b)  Has  the  Rule  imposed  costs  on 
consumers? 

2.  What  changes,  if  any,  should  be  made 

to  Rule  703  to  increase  the  benefits 
of  the  Rule  to  consumers?  How 
would  these  changes  affiect  the  costs 
that  the  Rule  imposes  on  firms 
subject  to  its  requirements? 

3.  What  significant  biutiens  or  costs, 

including  costs  of  compliance,  has 
Rule  703  imposed  on  firms  subject 
to  requirements?  Has  the  Rule 
provided  benefits  to  such  firms? 

4.  What  changes,  if  any,  should  be  made 

to  Rule  703  to  reduce  the  burdens 
or  costs  imposed  on  firms  subject  to 
its  requirements?  How  would  these 
changes  affect  the  benefits  provided 
by  the  rule? 

5.  Does  Rule  703  overlap  or  conflict 

with  other  federal,  state,  or  local 
government  laws  or  regulations? 

6.  Since  Rule  703  was  issued,  what 

effects,  if  any,  have  changes  in 
relevant  technology  or  economic 
conditions  had  on  the  Rule?  Are 
there  ways  in  which  new  electronic 
technology,  such  as  the  Internet, 
could  be  used  to  further  the 
purpose  of  the  Rule? 

7.  What  are  the  aggregate  costs  and 

benefits  of  Rule  703?  Are  there 
provisions  in  the  Rule  that  are  not 
necessary  to  implement  the 
Magnuson-Moss  Warranty  Act  or 
that  have  imposed  costs  not 
outweighed  by  benefits?  Who  has 
benefited  and  who  has  bom  the 
costs?  Have  the  costs  or  benefits  of 
the  Rule  changed  over  time? 

8.  Many  state  lemon  laws  require  that, 

before  the  consumer  pursues  any 
legal  remedies  in  court,  the 
consiuner  first  must  resort  to  the 
manufacturers'  informal  dispute 
resolution  mechanism  if  that 
mechanism  complies  with  Rule 
703. 

(a)  What  cx>sts  and  benefits,  if  any, 
result  to  the  parties  in  a  state  lemon 
law  dispute  from  Rule  703  with 
respect  to  the  issues  of: 

(1)  Whether  a  particular  IDSM 
complies  with  the  Rule;  and 

(2)  whether  a  plaintiff  must  first  resort 
to  such  an  IDSM  before  bringing 
suit  in  state  cotut. 

(b)  What  changes,  if  any,  could  be 
made  to  Rule  703  that  might 
minimize  burdens  and  maximize 
benefits  to  parties  in  state  lemon 
law  disputes? 

List  of  Subjects  ia  16  CFR  Part  703 

Warranties,  trade  practices. 
Anthority:  15  U.S.C  41-58. 
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By  direction  of  the  Commission. 
Benjamin  L  BennaB, 
Acting  Secretary. 
IFR  Doc.  97-6411  Filed  4-1-97;  8:45  ami 

BNJJNO  CODE  CTSO-OI-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30CFRPart253 
FUN  1010-VkC33 

Oil  Spill  Financial  Responsibility  for 
Offshore  Facilities;  Correction 

AGENCY:  Minerals  Management  Service 

(MMS),  hiterior. 

ACTION:  Correction  to  notice  of  proposed 

rulemaking. 

SUMMARY:  This  document  corrects  the 
proposed  regulation  published  in  the 
Federal  Register  on  March  25, 1997  (62 
FR  14052).  Section  253.44  of  the 
proposed  regulation  (62  FR  14064)  is 
revised  to  clarify  the  intended 
compliance  date. 
EFFECTIVE  DATE:  April  2, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  L  Beittel,  Performance  and 
Safety  Branch,  at  (703)  787-1591. 
SUPPLEMENTARY  INFORMATION:  MMS 
published  a  proposed  rule  on  March  25, 
1997  (62  FR  14052).  which  addressed 
new  requirements  for  demonstrating  oil 
spill  financial  responsibility  for  cleanup 
and  damages  from  oil  discharges  from 
oil  exploration  and  production  facilities 
and  associated  pipelines.  The  rule  will 
apply  to  operations  in:  the  Outer 
Continental  Shelf;  State  waters  seaward 
of  the  line  of  ordinary  low  water  along 
that  portion  of  the  coast  that  is  in  direct 
contact  with  the  open  sea;  and  in  coastal 
inland  waters,  such  as  bays  and 
estuaries,  seaward  of  the  line  of 
ordinary  low  water  along  that  portion  of 
the  coast  that  is  not  in  direct  contact 
with  the  open  sea.  This  rule  implements 
the  authority  of  the  Oil  Pollution  Act  of 
1990  (OPA). 

Need  For  Correction 

As  pubUshed,  the  proposed  regtilation 
at  §  253.44  contains  an  error  that  may  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
March  25, 1997,  of  the  proposed 
regulation,  which  was  \he  subject  of  FR 
Doc  97-7270,  is  corrected  as  follows: 

§253.44    [Corrected] 

On  page  14064,  in  the  first  column,  in 
§253.44,  is  corrected  to  read  as  follows: 


1253.44   When  must  I  comply  with  this 
regulation? 

You  must  submit  to  MMS  your 
evidence  of  OSFR  for  all  the  COF's  on 
all  the  leases,  permits,  and  RUE's  for 
which  you  are  the  designated  applicant 
no  later  than  60  days  after  the 
publication  date  of  the  final  regulation. 

Date:  March  27, 1997. 
EJ>.  Danenba^r, 

Chief,  Engineering  and  Operations  Division. 
(FR  Doc.  97-8269  Filed  4-1-97;  8:45  ami 

BILUNO  cow  4»10-Mn-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  552 

[APQ  Reg  1-1] 

Protests,  Picketing,  and  Other  Similar 
Demonstrations  on  the  Installation  of 
Aberdeen  Proving  Ground,  MD 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  will  establish  32 
CFR  Part  552,  Subpart  P,  Protests, 
Picketing,  and  Other  Similar 
Demonstrations,  and  authenticates 
Aberdeen  Proving  Ground  Regulation, 
APG  Reg.  1-1.  This  subpart  will 
establish  policies,  responsibilities,  and 
procediu^s  for  protests,  picketing,  and 
other  similar  demonstration  on  the 
Aberdeen  Proving  Ground  military 
reservation.  This  regulation  will  be 
applicable  to  all  personnel  assigned, 
residing,  working,  or  visiting  on  the 
Aberdeen  Proving  Oound  reservation. 

DATES:  Comments  must  be  received  no 
later  than  May  2, 1997. 

ADDRESSES:  Commander,  U.S.  Army 
Test  and  Evaluation  Command,  Office  of 
the  Chief  Counsel  and  Staff  Judge 
Advocate,  Aberdeen  Proving  Ground, 
Maryland  21005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  R.  Haug,  Deputy  Chief  Counsel, 
telephone  (410)  27&-1105  or  1107. 

SUPPLEIKNTARY  INFORMATION: 
Supplementation  of  this  subpart  by 
subordinate  units  is  prohibited. 

Executive  Order  12291 

This  proposed  rule  is  not  a  major  rule 
as  defined  by  Executive  Order  12291. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  has  no 
bearing  on  this  proposed  rule. 


Paperwork  Reductimi  Act 

This  proposed  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act. 

List  of  Sttbiects  in  32  CFR  Part  552 

Federal  buildings  and  facilities. 

It  is  proposed  to  add  Subpart  P  to  32 
CFR  Part  552  as  set  forth  below: 
Roslyn  M.  Glantz, 

Colonel,  U.S.  Army,  Aberdeen  Proving 
Ground  Garrison  Commander. 

32  CFR  Part  552  is  amended  by 
adding  a  new  Subpart  P  as  follows: 

Sut)psrt  P— Protests,  Picketing,  and  Other 
Similar  DemonstFations  on  the  Instaliatlon 
of  AlMTdeen  Proving  Ground,  Maryland 

552.211  Purpose. 

552.212  Scope. 

552.213  Policy. 

552.214  Proceidures. 

552.215  Responsibilities. 

552.216  Violations. 
AullMirity:  18  U.S.C  Sec.  1382. 

Subpart  P— Protests,  Picketing,  a!id 
Other  Similar  Demonstrations  on  the 
Installation  of  Aberdeen  Proving 
Ground,  Maryland 

§552.211    Purpose. 

This  subpart  establishes  policies, 
responsibilities,  and  procedures  for 
protests,  picketing,  and  other  similar 
demonstrations  on  the  Aberdeen 
Proving  Ground  installation. 

§552.212    Scope. 

(a)  The  provisions  of  this  subpart 
apply  to  all  elements  of  U.S.  Army 
Garrison,  Aberdeen  Proving  Ground 
(USAGAPG),  and  the  supported 
organizations  and  activities  on  the 
Aberdeen  and  Edgewood  Areas  of 
Aberdeen  Proving  Ground. 

(b)  The  provisions  of  this  subpart 
cover  all  public  display  of  opinions 
made  by  protesting,  picketing,  or  any 
other  similar  demonstration. 

(c)  The  provisions  of  this  subpart  are 
applicable  to  all  people,  miUtary  and 
civilian  employees,  and  all  visitors, 
family  members,  or  others,  entering 
upon  or  present  at  Aberdeen  Proving 
Groimd. 

§552^3    Poltey. 

(a)  Aberdeen  Proving  Ground  is  a 
non-public  forum  and  is  NOT  open  for 
expressive  activity.  Abmdeen  Proving 
Ground  is  a  miUtary  installation  under 
the  exclusive  federal  jurisdiction  at 
which  official  business  of  the  federal 
government  is  conducted,  including 
military  training,  testing  of  weapon 
systems  and  other  military  equipment, 
and  other  official  business. 
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(b)  On  Aberdeen  Proving  Ground, 
except  for  activities  authorized  under  5 
United  States  Code  Qiapter  71,  Labor 
Management  Relations,  it  is  unlawful 
for  any  person  to  engage  in  any  public 
displays  of  opinions  made  by  protesting, 
picketing  or  any  other  similar 
demonstration  without  the  approval  of 
the  Commander,  U.S.  Army  Garrison, 
Aberdeen  Proving  Groimd.  Therefore, 
unless  prior  approval  has  been  obtained 
as  outlined  below  in  32  CFR  552.214,  it 
will  be  unlawful  for  any  person  on 
Aberdeen  Proving  Ground  to: 

(1)  Engage  in  protests,  public 
speeches,  marches,  sit-ins,  or 
demonstrations  promoting  a  point  of 
view. 

(2)  Interrupt  or  distiub  the  testing  and 
evaluating  of  weapon  systems,  or  any 
training,  formation,  ceremony,  class, 
court-martial,  hearing,  or  other  military 
business. 

(3)  Obstruct  movement  on  any  street, 
road,  sidewalk,  pathway,  or  other 
vehicle  or  pedestrian  thoroughfare. 

(4)  Utter  to  any  person  abusive, 
insulting,  profane,  indecent,  or 
otherwise  provocative  language  that  by 
its  very  utterance  tends  to  excite  a 
breach  of  the  peace. 

(5)  Distribute  or  post  publications, 
including  pamphlets,  newspapers, 
magazines,  handbills,  flyers,  leaflets, 
and  other  printed  materials,  except 
through  regularly  established  and 
approved  distribution  outlets  and 
places. 

(6)  Cimilate  petitions  or  engage  in 
picketing  or  similar  demonstrations  for 
any  purpose. 

(7)  Engage  in  partisan  political 
campaigning  or  electioneering. 

(8)  Disobey  a  request  &om  Department 
of  Defense  police,  other  government  law 
enforcement  officials  (e.g..  Federal, 
State,  or  local  law  enforcement 
officials),  military  police,  or  other 
competent  authority  to  disperse,  move 
along  or  leave  the  installation. 

(c)  In  appropriate  cases,  the 
Commander,  U.S.  Army  Garrison, 
Aberdeen  Proving  Groimd  may  give 
express  written  permission  for  protests, 
picketing,  or  any  other  similar 
demonstrations  on  Aberdeen  Proving 
Ground  property  outside  the  gates 
adjacent  to  the  installation,  borders, 
only  if  the  procedures  outlined  below  in 
32  CFR  552.214  are  followed. 

fSS2^4    ProcwtufM. 

(a)  Any  person  or  persons  desiring  to 
protest,  picket,  or  engage  in  any  other 
similar  demonstrations  on  Aberdeen 
Proving  Ground  must  submit  a  written 
request  to  the  Commander.  U.S.  Army 
Garrison.  Aberdeen  Proving  Ground. 
ATTN:  STEAP-CO.  2201  Aberdeen 


Boulevard.  Aberdeen  Proving  Ground, 
Maryland  21005-5001.  The  request 
must  be  received  at  least  30  calendar 
days  prior  to  the  demonstration,  and  it 
must  include  the  following: 

(1)  Name,  address,  and  telephone 
niunber  of  the  sponsoring  person  or 
organization  (If  it  is  an  organization, 
include  the  name  of  the  point  of 
contact.) 

(2)  Purpose  of  the  event. 

(3)  Number  of  personnel  expected  to 
attend. 

(4)  Proposed  date,  time,  location  and 
dujBtion  of  the  event. 

(5)  Proposed  means  of  transportation 
to  and  from  APG. 

(6)  Proposed  means  of  providing 
security,  sanitary  services  and  related 
ancillary  services  to  the  participants. 

(b)  Based  on  the  Commander's 
concerns  for  discipline,  mission 
accomplishment,  protection  of  property, 
and  the  safeguarding  of  the  health, 
morale,  and  welfare  of  the  APG 
community,  the  Commander  will 
determine  whether  to  grant  the  request 
and,  if  granted,  any  limitations  as  to 
where  and  when  it  will  take  place. 


1552.215 

(a)  Director,  Law  Enforcement  and 
Security,  U.S.  Army,  Garrison  Aberdeen 
Proving  Ground,  will  furnish  police 
support  as  needed. 

(b)  Chief  Counsel  and  Staff  Judge 
Advocate.  U.S.  Army  Test  and 
Evaluation  Command,  will  provide  a 
legal  review  of  the  request. 

1552.216    VIoMkMM. 

(a)  A  person  is  in  violation  of  the 
terms  of  this  subpart  if: 

(1)  That  person  enters  or  remains 
upon  Aberdeen  Proving  Ground  when 
that  person  is  not  licensed,  invited,  or 
otherwise  authorized  by  the 
Commander,  U.S.  Army  Garrison. 
Aberdeen  Proving  Ground  pursuant  to 
the  terms  of  §  552.214;  or 

(2)  That  (wrson  enters  upon  or 
remains  upon  Aberdeen  Proving  Ground 
for  the  purpose  of  engaging  in  any 
activity  prohibited  or  limited  by  this 
subpart 

(b)  All  persons  (miUtary  personnel, 
Department  of  the  Army  civiUan 
employees,  civiUan,  and  others)  may  be 
prosecuted  for  violating  the  provisions 
of  this  subpart.  Military  personnel  may 
be  prosecuted  under  the  uniform  code 
of  military  justice.  Department  of  the 
Army  civilian  employees  may  be 
prosecuted  under  U.S.C  1832,  and/or 
disciplined  under  appropriate 
regulations.  Civilians  and  others  may  be 
prosecuted  xmder  U.S.C.  1382. 

(c)  Administrative  sanctions  may 
include,  but  are  not  limited  to.  bar 


actions  including  stispension  of  access 
privileges,  or  permanent  exclusion  from 
Aberdeen  Proving  Ground. 
[PR  Doc.  97-833S  Filed  4-1-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  WildMfe  Swvica 

50  CFR  Part  17 
RIN  1018-AE20 

Endangered  and  Threatanad  Wlldlifa 
and  Planta;  Propoaad  Endangered 
Statue  for  Blackbum'e  Sphinx  Moth 
From  the  Hawaiian  lalands 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTtON:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  endangered 
status  pursuant  to  the  Endangered 
Species  Act  of  1973.  as  amended  (Act), 
for  Blackburn's  sphinx  moth  (Manduca 
blackbumi).  This  species  was  found  on 
the  Hawaiian  islands  of  Kauai,  Oahu, 
Molokai,  Maui,  and  Hawaii,  but  is 
currently  known  only  from  one 
population  on  Maui.  This  moth  has 
been  afiected  or  is  currently  threatened 
by  one  or  more  of  the  following;  habitat 
degradation,  introduced  animals,  and 
biological  pest  control.  Due  to  its 
currently  restricted  distribution  and 
small  population  size,  this  species  is 
also  threatened  by  naturally  occurring 
events.  This  proposal,  if  made  final, 
would  implement  the  protection 
provisions  provided  by  the  Act  for  this 
moth. 

0ATE8:  Comments  &t>m  all  interested 
parties  must  be  received  by  June  2. 
1997.  Public  hearing  requests  must  be 
received  by  May  19, 1997. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Robert  P.  Smith.  Pacific  Islands 
Ecoregion  Manager,  U.S.  Fish  and 
Wildhfe  Service,  300  Ala  Moana 
Boulevard,  Room  6307,  P.O.  Box  50167, 
Honolulu,  Hawaii  96850.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Smith,  at  the  above  address 
(808/541-2749). 

SUPPt.EMENTARY  INFORMATKM: 

Background 

The  Hawaiian  archipelago  includes 
eight  large  volcanic  islands  (Niihau, 
Kauai,  Oahu,  Molokai,  Lanai, 
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Kahoolawe,  Maui,  and  Hawaii),  as  well 
as  oflishore  islets,  shoals,  and  atolls  set 
on  submerged  volcanic  remnants  at  the 
northwest  end  of  the  chain  (the 
Northwestern  Hawaiian  Islands).  Each 
island  was  built  sequentially  from 
frequent,  voluminous  basaltic  lava  flows 
(Steams  1985).  The  youngest  island, 
Hawaii,  is  still  volcanically  active,  and 
retains  its  form  of  coalesced  . 
(consolidated),  gently  sloping, 
unweathered  shield  volcanoes. 
Vulcanism  on  the  older  islands  has  long 
since  ceased,  with  subsequent  erosion 
forming  heavily  weathered  valleys  with 
steep  walls,  and  well-developed  streams 
and  soils*(Department  of  Geography 
1983). 

This  range  of  topographies  creates  a 
great  diversity  of  climates.  Windward 
(northeastern)  slopes  can  receive  up  to 
1,000  centimeters  (cm)  (400  inches  (in.)) 
of  rain  per  year,  while  some  leeward 
coasts  that  lie  in  the  rain  shadow  of  the 
high  volcanoes  are  classified  as  deserts, 
receiving  as  little  as  25  cm  (10  in.)  of 
rain  annually.  The  range  of  moisture 
regimes,  combined  wiUi  an  elevational 
range  bom  coastal  (0-300m  (0-lOOOlt)) 
to  alpine  (over  3000  meters  (m)  (10,000 
feet)(ft))  creates  a  diverse  mosaic  of 
natural  plant  communities,  with  nearly 
all  of  the  world's  plant  formation  types 
represented  (Gagne  and  Cuddihy  1990). 
These  habitats  and  plant  commimities 
in  turn  support  one  of  the  most  unique 
arthropod  faimas  in  the  world,  with  an 
estimated  10,000  endemic  species 
(Howarth  1990).  Unusual  characters  of 
Hawaii's  native  arthropod  fauna  include 
the  presence  of  relictual  (remnant) 
groups,  the  absence  of  social  insects 
such  as  ants  and  termites,  generic 
endemism  (the  uniqueness  of  its 
genera),  extremely  small  geographic 
ranges,  large  species  radiations 
(significant  divergence  in  species 
diversity  bom  primary  forms),  novel 
(imusual)  ecological  shifts, 
flightlessness,  and  loss  of  certain 
antipredator  behaviors  (Zimmerman 
1948;  1970;  Simon  et  al.  1984;  Howarth 
1990). 

Discussion  of  the  Animal  Taxon 
Included  in  This  Pn^rased  Rule 

Blackburn's  sphinx  moth  [Manduca 
blackbumi)  is  Hawaii's  largest  native 
insect,  with  a  wingspan  of  up  to  120 
mifjimeters  (mm)  (5  in.).  Like  other 
spmnx  moths  (family  Sphingidae)  it  has 
long,  narrow  forewings,  and  a  thick, 
spindle-shaped  body  tapered  at  both 
ends.  It  is  grayish  lm>wn  in  color,  with 
black  bands  across  the  apical  margins  of 
the  hind  wings,  and  five  orange  spots 
along  each  side  of  the  abdomen.  The 
larva  is  a  typical  laige  "homworm" 
caterpillar,  with  a  spine-like  process  on 


the  dorsal  (upper)  surface  of  the  eighth 
body  segment.  Caterpillars  occur  in  two 
color  forms,  bright  green,  or  a  grayish 
morph.  Both  color  morphs  have 
scattered  white  speckles  throughout  the 
dorsimi  (back  or  top),  with  the  lateral 
(side)  margin  of  each  body  segment 
bearing  a  horizontal  white  stripe,  and 
segments  4-10  bearing  diagonal  stripes 
on  the  lateral  margins  (Riotte  1986). 

Blackburn's  spmnx  moth  was 
described  by  Butler  in  1880  as 
Protoparce  blackbumi,  and  named  in 
honor  of  the  Reverend  Thomas 
Blackburn  who  collected  the  first 
specimens.  It  was  later  synonymized 
with  the  tomato  hornworm  [Sphinx 
celeus  Hubner  =  Sphinx 
quinquemaculatus  Hawthorn)  by 
Meyrick  (1899),  and  then  treated  as  a 
subspecies  (blackbumH  by  Rothschild 
and  Jordan  (1903).  Zimmerman  (1958) 
placed  both  subspecies  in  the  genus 
PhlegethontJus.  Riotte  (1986) 
demonstrated  that  Blackburn's  sphinx 
moth  is  a  distinct  taxon  in  the  genus 
Manduca,  endemic  to  the  Hawaiian 
Islands,  and  reinstated  it  as  a  full 
species,  Manduca  blackbumi.  D'Abrera 
(1986)  tentatively  considered  Manduca 
blackbumi  to  be  a  synonym  of  Manduca 
quinquewaculata,  but  subsequent 
authors  (Nishida  1992;  HoMrairth  and 
Mull  1992)  have  disagreed  with  this 
view,  and  the  findings  of  Riotte  (1986) 
are  accepted  here.  Several  different 
common  names  have  also  been  used  for 
this  species,  includmg  the  tomato  hawk- 
moth  (Swezey  1924b),  tobacco  bom 
worm  (Browne  1941),  the  Hawaiian 
tobacco  worm  (Tiraberlake  et  al.  1921; 
Swezey  1931),  the  Hawaiian  tomato 
homworm  (Fullaway  and  Krauss  1945; 
2^inmierman  1958),  the  Dlackbiim  hawk 
moth  (Hawaiian  Ejitomological  Society 
(HES)  1990;  Howarth  and  Mull  1992), 
and  Blackburn's  sphinx  moth  (49  FR 
21664).  In  order  to  avoid  the  confusion 
of  these  common  names  inconsistently 
associated  with  different  scientific 
names,  and  because  the  name 
"Blackburn's  sphinx  moth"  has  been 
used  before  in  the  Federal  Register,  that 
name  is  used  here. 

In  Hawaii,  Blackburn's  sphinx  moth 
can  be  confused  with  other  large  moths. 
Adult  Blackbiun's  sphinx  moths  can  be 
distinguished  from  the  related 
sweetpotato  homworm  (Herse 
cingulata)  by  the  orange  rather  than 
white  dorsal  spots  on  the  abdomen  with 
black  borders  on  both  the  anterior 
(front)  and  posterior  (rear)  margins  of 
each  segment,  and  the  broader,  marginal 
black  b^d  on  the  hind  wing. 
Blackburn's  sphinx  moth  is  closely 
related  to  the  North  American  tomato 
homworm  [Manduca  quinquemaculata) 
and  has  been  confused  with  this 


species.  The  larvae  of  Blackburn's 
sphinx  moth  differ  from  those  of  the 
tomato  homworm  and  tobacco 
homworm  [Manduca  sexnotata)  by 
having  two  dark  longitudinal  stripes  on 
the  head  capsule.  Adults  of  Blackbum's 
sphinx  moth  can  be  distinguished  bom 
the  tomato  homworm  and  tobacco 
homworm  by  the  presence  of  crescent- 
shaped  white  markings  along  the  iimer 
border  of  the  black  bands  on  the 
forevdng. 

Larvae  of  Blackburn's  sphinx  moth 
feed  on  plants  in  the  nightshade  fomily 
(Solanaceae).  The  natural  host  plants  are 
native  shrubs  in  the  genus  Solanum 
(popolo),  and  endemic  trees  in  the 
genus  Nothocestnim  ('aiea)  (Riotte 
1986).  Larvae  voraciously  consume 
leaves,  stems,  flowere  and  buds  of  these 
plants  (Betsy  Gagne,  Hawaii  Departmmit 
of  Land  and  Natural  Resources,  pers. 
comm.,  1994).  Several  other  host  plants 
recorded  for  this  species  are  not  native 
to  the  Hawaiian  Islands,  aad  include 
Nicotiana  tabacum  (commercial 
tobacco),  Nicotiana  glauca  (tree 
tobacco),  Solanum  melongena 
(eggplant),  Lycopersicon  esculentum 
(tomato),  and  possibly  Datura 
stramonium  (Jimson  weed)  (Riotte 
1986).  Development  from  egg  to  adult 
can  take  as  little  as  56  days  (Williams 
1947),  but  pupae  may  aestivate  (lay 
dormant)  in  the  soil  up  to  a  year 
(Williams  1931;  B.  Gagne.  pers.  comm., 
1994).  Adult  moths  can  be  found 
throughout  the  year,  but  seem  to  be 
most  active  diuing  two  periods,  January 
to  April,  and  July  to  October  (Riotte 
1986). 

Blackbum's  sphinx  moth  has  been 
recorded  from  the  islands  of  Kauai, 
Oahu,  Molokai,  Maui,  and  Hawaii,  and 
collected  from  sea  level  to  760  m  (2,500 
ft)  elevation.  Most  historical  records 
were  from  coastal  or  dryland  forest 
habitats  in  areas  receiving  less  than  120 
cm  (50  in.)  annual  rainhll.  On  the 
island  of  Kauai,  Blackbum's  sphinx 
moth  was  recorded  only  from  the 
coastal  area  of  NawiUwili.  Populations 
were  known  frx>m  Honolulu,  HonouUuli. 
and  Makua  on  leeward  Oahu,  and 
Kamalo.  Mapulehu.  and  Keopu  on 
Molokai.  On  Hawaii,  it  was  known  fix>m 
Hilo,  Pahala,  Kalaoa,  Kona,  and 
Hamakua.  It  appears  that  this  moth  was 
historically  most  common  on  Maui, 
where  it  was  recorded  frtim  Kahului, 
Spreckelsville,  Makena,  Wailuku,  Kula, 
Lahaina,  and  "West  Maui."  It  is  now 
known  only  from  a  single  population  on 
Maui. 

Very  few  specimens  of  this  species 
have  been  seen  since  1940,  and  after  a 
concerted  effort  by  staff  at  the  B.P. 
Bishop  Museum  to  relocate  this  species 
in  the  late  1970's,  it  was  considered  to 
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be  extinct  (Gagne  and  Howarth  1985;  49 
FR  21664).  In  1984,  a  single  population 
was  discovered  at  Kanaio  on  East  Maui. 
The  population  is  located  on  State- 
owned  land,  which  includes  a  natural 
area  reserve  and  an  area  used  by  the 
Hawaii  National  Guard  for  military 
training.  Between  1986  and  1991.  a  total 
of  six  s{>ecimens  were  taken  in  light 
traps  at  Kokomo,  Maui,  16  kilometers 
(km)  (10  miles  (mi))  from  Kanaio.  This 
may  indicate  the  presence  of  an 
additional  population  (P.  Conant, 
Hawaii  Department  of  Agriculture,  pers. 
comm.,  1994),  although  adult  moths  are 
strong  fliers  and  these  specimens  could 
have  originated  at  the  Kanaio 
population.  Larvae  have  been  observed 
feeding  on  Nothocestmin  latifolium 
Caiea)  and  tree  tobacco  (Howarth, 
Bishop  Museum,  in  litt..  1994),  but  the 
number  of  larvae  and  adults  produced 
each  year  is  unknown.  While 
Blackburn's  sphinx  moth  will  colonize 
and  utilize  alien  (non-native)  plants  for 
development,  the  only  persistent 
population  is  associated  with  species  of 
Ntkhocestrum,  and  it  is  believed  that 
these  host  plant  papulations  are  a 
reqiiirement  for  the  e.xistence  of  this 
moth  (B.  Gagne,  pers.  comm.  1994). 

The  major  threats  to  this  species  are 
predation  by  alien  parasitoids  and  ants, 
habitat  degradation  through  the  loss  of 
its  natural  host  plant,  and  due  to  the 
single  existing  population,  extinction  by 
a  naturally  occurring  event.  Blackburn's 
Sphinx  moth  is  also  susceptible  to  over- 
collecting  by  private  and  commercial 
collectors.  These  tiireats  will  be 
discussed  in  detail  in  the  "Summary  of 
Factors  Affecting  this  Species"  section. 

Previoas  Federal  Action 

An  initial  comprehensive  notice  of 
review  for  invertebrate  animals  was 
published  May  22,  1984  (49  FR  21664). 
in  which  Blackburn's  sphinx  moth  was 
considered  a  category  3A  taxon.  The 
Category  3A  taxa  classification  that 
existed  at  that  time  were  those  species 
for  which  the  Service  had  persuasive 
evidence  of  extinction.  The  Service 
published  an  upxlated  notice  of  review 
for  animals  on  January  6,  1989  (54  FR 
554).  Although  Blackburn's  sphinx 
moth  had  been  rediscovered  by  1985. 
the  1989  notice  of  review  again  listed 
this  taxon  as  category  3A.  In  the 
November  15,  1994,  notice  of  review  for 
animals  (59  FR  59020)  this  species  was 
reclassified  as  a  Cl  or  a  candidate 
species  for  Listing  and  was  maintained 
as  a  candidate  in  the  most  recent  notice 
of  review  published  on  February  28. 
1996(61  FR7596). 

The  processing  of  this  proposed  rule 
conforms  with  the  Service's  final  Fiscal 
Year  1997  listing  priority  guidance 


published  in  the  Federal  Register  on 
December  5, 1996,  (61  FR  64475). 

Summary  of  Factors  Affecting  This 
Species 

Section  4  of  the  Endangered  Species 
Act  and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  s{>ecies  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Blackburn's  sphinx  moth 
(Manduca  blackbumi  (Butler))  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Despite  the  fact  that  Blackburn's  sphinx 
moth  can  feed  on  a  variety  of 
solanaceous  plants,  including  alien 
weeds  in  disturbed  areas,  the  only 
persistent  population  is  associated  with 
the  native  tree,  Nothocestrum 
latifolium,  which  is  believed  to  be 
required  for  the  survival  of  this  species. 
Nothocestrum  is  an  endemic  genus  of 
four  species  confined  to  the  Hawaiian 
islands  (Symon  1990).  All  four  species, 
Nothocestrum  latifolium,  N. 
breviflorum,  N.  longifolium  and  N. 
peltatum  occur  in  djy  to  mesic  (medium 
moisture  supply)  forests,  the  habitat  in 
which  Blackburn's  sphinx  moth  has 
been  most  frequently  recorded.  This  dry 
forest  habitat  has  been  severely 
degraded  due  to  past  and  present  land 
management  practices  including 
ranching,  deliberate  introduction  of 
ahen  plants  and  animals,  and 
agricultural  development  (Cuddihy  and 
Stone  1990).  Due  to  these  factors, 
Nothocestrum  peltatum  on  Kauai  and  N. 
breviflorum  on  Hawaii  are  now  federally 
listed  as  endangered  species  (59  FR 
3904;  59  FR  55770).  Nothocestrum 
latifolium  occurs  on  Kauai,  Oahu, 
Molokai,  Lanai,  and  Maui.  Although  it 
is  not  presently  a  protected  species,  it  is 
declining  and  uncommon  on  all  these 
islands  (Hawaiian  Heritage  Program 
(HHP)  1993;  Medeiros  et  al.  1993).  The 
stand  of  trees  at  Kanaio,  one  of  the 
largest  in  the  State  (Medeiros  et  al. 
1993),  may  be  the  reason  it  still  supports 
a  population  of  Blackburn's  sphinx 
moth  (Art  Medeiros,  National  Biological 
Survey,  pers.  comm.,  1994). 

Although  Nothocestrum  latifolium 
presently  occurs  at  moderate  densities 
at  Kanaio  (HHP  1993),  there  has  been  a 
complete  lack  of  seedling  siuvival 
(Medeiros  et  al.  1993)  and  the  stand  is 
being  degraded  by  goats  [Capra  hircus) 
(Medeiros  et  al.  1993;  F.G.  Howarth, 
pers.  comm.,  1994;  Stephen  L. 


Montgomery,  Hawaii  Conservation 
Council,  pers.  conmi.,  1994).  Goats  have 
played  a  major  role  in  the  destruction  of 
dryland  and  mesic  forests  on  the 
Hawaiian  islands  (Stone  1985;  van  Riper 
and  van  Riper  1982). 

Bocconia  frutescens  (tree  poppy)  is  an 
alien  shrub/tree  that  is  spreading  at 
Kanaio.  Tree  poppy  was  first  discovered 
in  the  Hawaiian  Islands  in  1920  and  is 
now  established  in  dry  forests  on  Maui 
and  mesic  forests  on  Hawaii  (Medeiros 
et  al.  1993).  This  fast  growing  shrub,  the 
seeds  of  which  are  dispersed  by  bnii- 
eating  birds,  threatens  the  host  plant  of 
Blackburn's  sphinx  moth  primarily 
through  displacement  and  shading  of 
immature  plants  (Medeiros  et  al.  1993; 
B.  Gagne,  pers.  comm.,  1994).  Bocconia 
frutescens  has  been  designated  as  a 
noxious  weed  for  eradication  and/or 
control  by  the  Hawaiian  Department  of 
Agriculture  (Medeiros  et  al.  1993). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Rare  butterflies  and  moths  are 
highly  prized  by  collectors  (Morris  et  al. 
1991),  who  often  take  all  individuals 
obtainable  (59  FR  18350;  USD),  in  litt. 
1993).  Unrestricted  collecting  and 
handling  for  scientific  purposes  are 
known  to  impact  popidations  of  other 
species  of  rare  Lepidoptera  (butterflies 
and  moths)  (Murphy  1988)  and  are 
considered  significant  threats  to 
Blackburn's  sphinx  moth.  There  are 
examples  of  rewards  being  oRiered  for 
specimens  of  other  rare  Hawaiian 
sphinx  moths  such  as  Tinostoma 
smargditis  (Zimmerman  1958)  and  high 
prices  paid  for  very  rare  specimens 
(Morris  et  al.  1991).  Large  scale 
poaching  rings  dealing  in  rare  and 
endangered  Lepidopterans  have  been 
investigated  by  the  Department  of 
Justice  resulting  in  the  indictment  of 
several  individuals  (USDJ,  in  litt.  1993). 
Specimens  of  Blackburn's  sphinx  moth 
have  already  been  secured  and  traded 
by  collectors  (David  Preston,  B.P. 
Bishop  Museum,  pers.  comm.,  1994). 

C.  Disease  and  predation.  The 
geographic  isolation  of  the  Hawaiian 
Islands  has  restricted  the  number  of 
naturally  colonizing  arthropods  and 
resulted  in  the  development  of  an 
unusual  faima.  An  unusually  small 
number  (15  percent)  of  the  known 
families  of  insects  are  represented  by 
native  Hawaiian  species.  Some  groups 
that  often  dominate  continental 
arthropod  faunas,  such  as  social 
Hymenoptera  (group  nesting  ants,  bees, 
and  wasps),  are  entirely  absent  from  the 
native  Hawaiian  fauna  (Howarth  1990). 
Commercial  shipping  and  air  cargo  to 
Hawaii  has  resulted  in  the 
establishment  of  over  2,500  species  of 
ahen  arthropods  (Howarth  1990; 
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Howarth  et  al.  1994),  with  a  continuing 
establishment  rate  of  10-20  new  species 
per  year  (Beardsley  1962;  1979).  In 
addition  to  the  accidental  establishment 
of  alien  species,  alien  predators  and 
parasites  used  for  biological  control  of 
pests  have  been  purposefully  imported 
and  released  by  individuals.  Republic, 
Territorial,  State,  and  Federal  agencies, 
since  1865.  Between  1890  and  1985,  243 
alien  species  were  introduced, 
sometimes  with  the  specific  intent  of 
reducing  populations  of  native 
Hawaiian  insects  (Fimasaki  et  al.  1988; 
Lai  1988).  Alien  arthropods,  whether 
purposefully  introduced  or  adventive 
(op]X)rtunistically  introduced),  pose  the 
most  serious  threat  to  Hawaii's  native 
insects  through  direct  predation  and 
parasitism,  as  well  as  competition  for 
food  or  space  (Howarth  and  Medeiros 
1989;  Howarth  and  Ramsay  1991). 

Ants  are  not  a  natural  component  of 
Hawaii's  arthropod  fauna,  and  endemic 
insect  species  evolved  in  the  absence  of 
predation  pressure  from  ants  (Reimer 
1993).  Ants  can  be  particularly 
destructive  predators  because  of  their 
high  densities,  recruitment  behavior 
(ability  to  recruit  other  individuals  to 
exploit  a  food  source),  aggressiveness, 
and  broad  range  of  diet  (Reimer  1993). 
Ants  are  known  to  affect  prey 
populations  independent  of  prey 
density,  and  can  locate  and  destroy 
isolated  individuals  and  populations 
(Nafus  1993a).  At  least  36  species  of 
ants  are  known  to  be  established  in  the 
Hawaiian  Islands,  and  three  particularly 
aggressive  species  have  had  severe 
effects  on  the  native  insect  faima 
(Zimmerman  1948). 

By  the  late  1870's,  the  big-headed  ant 
(Pheidole  megacephala)  was  present  in 
Hawaii  and  its  predation  on  native 
insects  was  noted  by  Perkins  (1913),  "It 
may  l)e  said  that  no  native  Hawaiian 
Coleoptera"  insect  can  resist  this 
predator,  and  it  is  practically  useless  to 
attempt  to  collect  where  it  is  well 
established.  Just  on  the  limits  of  its 
range  one  may  occasionally  meet  with  a 
few  native  beetles,  e.g.  species  of 
Plagithmysus,  often  with  these  ants 
attached  to  their  legs  and  bodies,  but 
sooner  or  later  they  are  quite 
exterminated  from  these  localities." 
With  few  exceptions,  native  insects, 
including  most  moths,  have  been 
eliminated  from  areas  where  the  big- 
headed  ant  is  present  (Perkins  1913; 
Gagne  1979;  Gillespie  and  Reimer  1993). 
This  predator  generally  does  not  occur 
at  elevations  higher  than  600  m  (2,000 
ft),  and  is  also  restricted  by  rain&ll,  . 
rarely  being  found  in  {>articularly  dry 
(less  than  38-50  cm  (15-20  in.) 
annually)  or  wet  areas  (more  than  250 
cm  (100  in.)  annually)  (Reimer  et  al. 


1990).  It  has  been  observed  predating  on 
eggs  and  all  instars  (developmental 
stages)  of  native  Lepidoptera 
caterpillars,  and  can  completely 
exterminate  populations  (lUingworth 
1915;  Zimmerman  1958).  This  ant 
occurs  at  Kanaio  (Medeiros  et  al.  1993) 
and  is  a  direct  threat  to  the  population 
of  BlackbiuTi's  sphinx  moth. 

The  Argentine  ant  {Iridomyrmex 
humilis)  was  discovered  on  the  island  of 
Oahu  in  1940  (Zimmerman  1941)  and  is 
now  estabhshed  on  all  the  main  islands. 
Unlike  the  big-headed  ant,  the 
Argentine  ant  is  primarily  confined  to 
elevations  greater  than  600  m  (2,000  ft) 
in  areas  of  moderate  rainfall  (Reimer  et 
al.  1990).  This  species  has  been 
demonstrated  to  reduce,  or  even 
eliminate  populations  of  native 
arthropods,  including  Lepidopterans,  at 
high  elevations  in  Haleakala  National 
Park  on  Maui  (Cole  et  al.  1992).  In  the 
Kula  area  of  Maui,  within  6  km  (10  mi) 
of  the  population  of  Blackburn's  sphinx 
moth  population,  Argentine  ants  have 
been  shown  to  be  significant  predators 
on  froiit  flies  (Wong  et  al.  1984). 

The  long-legged  ant  [Anoplolepis 
longipes)  appeared  in  Hawaii  in  1952 
and  now  occurs  on  Oahu,  Mam,  and 
Hawaii  (Reimer  et  al.  1990).  It  inhabits 
low  elevation  (less  than  600  m  (2,000 
ft)),  rocky  areas  of  moderate  rainfall 
(less  than  250  cm  (100  in.)  annually) 
(Reimer  et  al.  1990).  Direct  observations 
indicate  that  Hawaiian  arthropods  are 
susceptible  to  predation  by  this  species 
(Gillespie  and  Reimer  1993)  and  Hardy 
(1979)  documented  the  disappearance  of 
most  native  insects  &x>m  Kipahulu 
Stream  on  Maui  after  the  area  was 
invaded  by  the  long-legged  ant. 

At  least  two  species  of  fire  ants, 
Solenopsis  geminita  and  Solenopsis 
papuana,  are  also  important  threats  to 
native  Hawaiian  fauna  (Reagan  1986; 
Gillespie  and  Reimer  1993)  and  occur 
on  all  the  major  islands  (Reimer  et  al. 
1990).  Ants,  including  the  fire  ant,  are 
considered  to  be  the  most  important  and 
consistent  mortality  factor  on  eggs  and 
probably  larvae  of  the  butterfly 
Hypolimnas  bolina  in  Guam,  where 
both  predator  and  prey  are  native  (Nafus 
1993a;  1993c).  S.  geminita  is  also  known 
to  be  a  significant  predator  on  pest  fruit 
flies  in  Hawaii  (Wong  and  Wong  1988). 
S.  papuana  is  the  only  abundant, 
aggressive  ant  that  has  successfully 
invaded  intact  mesic  forest  above  600  m 
(2,000  ft)  and  is  still  expanding  its  range 
in  Hawaii  (Reimer  1993). 

Hawaii  also  has  a  limited  fauna  of 
native  Hymenoptera  parasitoids.  Only 
two  species  in  the  family  Braconidae  are 
native  to  the  islands  (Beardsley  1961) 
and  neither  are  known  to  attade 
Blackburn's  sphinx  moth.  In  contrast. 


species  of  Braconidae  are  common 
parasitoids  on  the  larvae  of  the  tobacco 
homworm  and  the  tomato  homworm  in 
North  America  (Gilmore  1938).  There 
are  now  at  least  74  alien  species,  in  41 
genera,  of  braconid  wasps  established  in 
Hawaii,  at  least  35  species  of  which 
were  purposefully  introduced  as 
biological  control  agents  (Nishida  1992). 
Most  species  of  alien  Braconidae  and 
Ichneumonidae  wasps  that  are  parasitic 
on  Lepidoptera  are  not  host  specific,  but 
attack  the  caterpillars  or  pupae  of  a 
variety  of  moths  (Zimmerman  1945; 
1978;  Funasaki  et  al.  1988).  These 
wasps  have  become  the  dcnninant  larval 
parasitoids  of  Hawaii  even  in  intact, 
high  elevation,  native  forest  areas 
(Zimmerman  1948;  Howarth  etal. 
1994).  Wasps  eggs  are  laid  in  the  eggs 
or  caterpillars  of  Lepidoptera  and  upon 
hatching  the  larvae  consume  internal 
tissues  of  the  larvae,  eventually 
destroying  the  host.  At  least  one  species 
estabhshed  in  Hawaii,  Hyposeter 
exiguae,  is  known  to  attack  the  tobacco 
homworm  and  the  tomato  homworm  in 
North  America  (Carlson  1979).  This 
species  has  been  recorded  from  all  the 
main  islands  except  Lanai  (Nishida 
1992)  and  was  recorded  f>arasitizing  the 
lawn  armyworm  (Spodoptera  maurita) 
on  Nicotiana  glauca  (tree  tobacco)  at 
Spreckelsville,  Maui,  an  alternate  host 
at  an  historical  locaUty  of  Blackburn's 
sphinx  moth  (Swezey  1927). 

The  rarity  of  BlackDum's  sphinx  moth 
has  precluded  direct  documentation  of 
ahen  braconid  and  ichneumonid  wasps 
as  parasites,  but  given  the  abundance 
and  host  breadth  of  the  wasps,  they  are 
considered  significant  threats  to  this 
species  (Howarth  1983;  Gagne  and 
Howarth  1985:  Howarth  et  al.  1994;  F.G. 
Howarth,  pers.  comm.,  1994). 

Small  wasps  in  the  family 
Trichogrammatidae  parasitize  insect 
eggs,  with  numerous  adults  sometimes 
developing  within  a  single  host  egg.  The 
taxonomy  of  this  group  is  confusing, 
and  it  is  imclear  if  Hawaii  has  any 
native  species  (Nishida  1992;  Jack 
Beardsley,  University  of  Hawaii,  pers. 
comm.  1994).  Several  ahen  species  are 
established  in  Hawaii  (Nishida  1992) 
including  Trichogramma  minutum, 
which  is  known  to  attack  the  sweet 
potato  homworm  in  Hawaii  (Fullaway 
and  Krauss  1945).  In  1929,  the  wasp 
Trichogramma  cbilonis  was  introduced 
in  Hawaii  as  a  biological  control  agent 
for  the  Asiatic  rice  borer  {Chilo 
suppressalis)  (Funasaki  et  al.  1988). 
This  wasp  parasitizes  the  eggs  of  a 
variety  of  Lepidoptera  in  Hawaii, 
including  sphinx  moths  (Funasaki  et  al. 
1988).  WiUiams  (1947)  found  70%  of 
the  eggs  of  Blackburn's  sphinx  moth  to 
be  parasitized  by  a  Trichogramma  wasp. 
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probably  T.  chilonis.  Over  80%  of  the 
eggs  of  ihe  alien  grass  webworm 
(Herpetoffwnma  licarsisalis)  in  Hawaii 
are  parasitized  by  these  wasps  (I>avis 
1969).  In  Guam.  Trichogmmma  chilonis 
effectively  limits  populations  of  the 
sweetpotato  homworm  (Nafus  and 
Schreiner  1986),  which  is  considered  to 
be  under  complete  biological  control  by 
this  wasp  in  Hawaii  (Lai  1988).  While 
this  wasp  probably  affects  Blackburn's 
sphinx  moth  in  a  density  dependent 
manner,  the  level  of  parasitism  varying 
with  the  density  of  the  host  (Nahis 
1993a).  and  is  theoretically  unlikely  to 
directly  cause  extinction  of  a  population 
or  the  species,  the  availability  of  more 
abundant,  widespread  alternate  hosts 
(any  other  lepidopteran  eggs)  may  allow 
for  the  extirpation  of  Blackburn's  sphinx 
moth  by  this  or  other  egg  parasites  as 
part  of  broader  host  base  (Tothill  et  ai. 
1930;  Howarth  1991,  Nafus  1993b). 

Hawaii  has  no  native  parasitic  flies  in 
the  fejnily  Tachinidae  (Nishida  1992). 
Two  species  of  tachinid  flies,  Lespesia 
archippivora  and  Chaetogpedia 
monticola,  %vere  purpoeehiUy 
introduced  to  Hawaii  for  biological 
control  of  armyworms  (Funasaki  et  al. 
1988:  Nishida  1992).  These  flies  lay 
their  eggs  externally  on  caterpillars,  and 
upon  hatching,  the  larvae  burrow  into 
the  host,  attach  to  the  inside  surface  of 
the  cuticle,  and  consume  the  soft  tissues 
(Etchegaray  and  Nishida  1975b).  In 
North  America.  Chaetogaedia  monticola 
is  known  to  attack  at  least  36  species  of 
Lepidoptera  in  eight  families,  including 
Sphinx  moths.  Lespesia  archippivora  is 
known  to  attack  Sphinx  moths  in 
addition  to  over  60  other  species  of 
Lepidoptera  in  13  famiUes  (Amaud 
1978).  These  species  have  been  recorded 
to  attack  a  variety  of  Lepidoptera  in 
Hawaii  and  are  believed  to  depress 
papulations  of  at  least  two  native 
species  of  moths  (Lai  1988).  Over  40% 
of  the  caterpillars  of  the  monarch 
butterfly  [Danaus  plexippus)  on  Oahu 
are  parasitized  by  Lespesia  archippivora 
(Elciiegaray  and  Nishida  1975a)  and  the 
introduction  of  a  related  species  to  Fiji 
resulted  in  the  extinction  of  a  native 
moth  there  (Tothill  et  al.  1930;  Howarth 
1991).  Both  these  species  occur  on  Maui 
and  are  direct  threats  to  Blackburn's 
sphinx  moth. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  single 
known  population  of  this  moth  occius 
on  State  owned  land.  Federal  listing 
would  automatically  invoke  listing 
under  Hawaii  State  law,  which  prohibits 
taking  and  encourages  conservation  by 
State  Government  agencies.  State 
regulations  prohibit  the  removal, 
destruction,  or  damage  of  animals  found 
on  State  lands.  However,  the  regulations 


are  difGcult  to  enforce  because  of 
limited  personnel.  Hawaii's  Endangered 
Species  Act  (HRS.  Sect.  195D-4(a)) 
states.  "Any  species  of  aquatic  life, 
wildlife,  or  land  plant  that  has  been 
determined  to  be  an  endangered  species 
pursuant  to  the  [Federal]  Endangered 
Species  Act  shall  be  deemed  to  be  an 
endangered  species  under  the 
provisions  of  this  chapter  and  any 
indigenous  species  of  aquatic  life, 
wildlife,  or  land  plant  that  has  been 
determined  to  be  a  threatened  species 
pursuant  to  the  (Federal)  Endangered 
Sp>ecies  Act  shall  be  deemed  to  be  a 
threatened  species  under  the  provisions 
of  this  chapter."  Further,  the  State  may 
enter  into  agreements  with  Federal 
agencies  to  administer  and  manage  any 
area  required  for  the  conservation, 
management,  enhancement,  or 
protection  of  endangered  species  (HRS, 
Sect.  195D-5(c)).  Funds  for  these 
activities  could  be  made  available  under 
section  6  of  the  Federal  Act  (State 
Cooperative  Agreements).  Listing  of  this 
animal  species  will  therefore  reinforce 
and  supplement  the  protection  available 
under  State  law. 

Alien  predatory  and  parasitic  insects 
are  the  primary  cause  of  the  reduction 
in  range  and  abundance  of  Blackburn's 
sphinx  moth,  and  are  the  most  serious 
present  threat  to  its  continued  existence. 
Some  of  these  alien  species  have  been 
purp>osefully  introduced  by  the  State  of 
Hawaii's  Department  of  Agricultiire  or 
other  agricultujBl  agencies  (Funasaki  et 
al.  1988)  and  importations  and 
augmentations  of  lepidopteran 
parasitoids  continues.  Presently,  there 
are  no  Federal  statutes  that  specifically 
require  biocontrol  agents  to  be  reviewed 
before  they  are  introduced.  The  limited 
Federal  review  process  is  based  on  other 
related  Federal  statutes,  primarily 
quarantine  acts,  registration  acts,  and 
protective  acts  for  endangered  species. 
These  statutes  have  substantial 
Umitations  as  tools  for  regulating 
biological  control  agents  (Miller  and 
Aplet  1993).  Although  the  State  of 
Hawaii  requires  that  new  introductions 
are  reviewed  before  release  (HRS  Chapt. 
150A),  post-release  biology  and  host 
range  cannot  be  predicted  from 
laboratory  studies  (Gonzalez  and 
Gilstrap  1992,  Roderick  1992)  and  the 
intentional  release  or  augmentation  of 
any  lepidopteran  predator  or  parasitoid 
is  a  potential  threat  to  Blackburn's 
sphinx  moth  (Gagne  and  Howarth  1985; 
Simberloff  1992). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Alien 
predators  and  parasitoids  and  the  loss  of 
its  host  plant  have  extirpated  all 
populations  of  this  moth  at  lower 
elevations  and  in  more  mesic  areas. 


Thus,  if  the  Kanaio  population  is 
severely  reduced  in  size  there  is  ftow  no 
potential  for  recolonization  or  "rescue" 
(Brown  and  Kodric-Brown  1977)  of  the 
remaining  population  by  immigrants 
(Arnold  1983).  The  single  population  of 
Blackburn's  sphinx  moth  increases  the 
potential  for  extinction  from  naturally 
occurring  events.  Isolated,  random 
events  such  as  hurricanes,  landslides 
and  fires  could  result  in  extinction  of 
this  species  if  the  single  population  site 
is  affected. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Blackburn's 
sphinx  moth  (Manduca  blackbumi)  as 
endangered.  This  species  is  threatened 
by  habitat  degradation  through  loss  of 
its  native  host  plant  and  by  predation 
ht)m  ants  and  alien  parasitoid  wasps. 
The  single  extant  (existing)  population 
of  this  species  makes  it  susceptible  to 
extinction  from  naturally  occurring 
events.  This  species  is  in  danger  of 
extinction  throughout  all  of  its  range, 
and  therefore  the  preferred  action  is  to 
list  the  Blackburn's  sphinx  moth  as 
endangered. 

Critical  habitat  is  not  being  proposed 
for  this  species,  for  reasons  discussed  in 
the  "Critical  Habitat"  section  of  this 
rule. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  sptecies  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Blackburn's  sphinx  moth  at 
this  time.  Service  regulations  (50  CFR 
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424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  listing  of  this  sp>ecies  under  the 
Act  publicizes  the  rarity  of  this  moth 
and,  thus,  can  make  it  attractive  to 
researchers  and/or  collectors  of  rare 
Lepidoptera.  In  light  of  the  existence  of 
dealers  in  rare  and  endangered 
Lepidopterans  (USD)  in  litt.  1993), 
Federal  Register  publication  of  maps 
with  precise  locations  and  descriptions 
of  critical  habitat,  as  required  for  the 
designation  of  critical  habitat,  would 
increase  the  degree  of  threat  to  this 
moth  from  take  by  collectors  and  could 
contribute  to  its  decline. 

All  involved  parties  including  the 
major  landowners  have  been  notified  of 
the  importance  of  protecting  the  habitat 
of  the  remaining  population  of  this 
species.  Protection  of  the  habitat  of  the 
species  will  also  be  addressed  through 
the  Act's  recovery  process  and  section  7 
consultation  process.  Part  of  the  single 
remaining  population  of  this  moth  is 
located  on  State  lands  utilized  for 
military  training  of  the  Hawaii  National 
Guard.  The  Department  of  Defense  is 
aware  of  the  species'  occurrence  on  the 
site  and  is  required  to  consult  with  the 
Service  to  ensiue  that  any  actions  that 
it  authorizes,  funds  or  carries  out  do  not 
jeopardize  the  continued  existence  of 
the  species.  Therefore,  the  Service  finds 
that  designation  of  critical  habitat  for 
this  species  is  not  prudent  at  this  time, 
because  such  designation  would 
increase  the  degree  of  threat  from 
collecting  and  would  provide  no 
additional  benefit  to  the  species. 

Available  Conservaticni  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  results  in  public 
awareness  and  conservation  actions  by 
Federal,  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 


Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402.  Section 
7(a)(4)  requires  Federal  agencies  to 
confer  with  the  Service  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  species  proposed  for 
listing  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  or  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Part  of  the  single  remaining 
populaticm  of  this  moth  is  located  on 
State  land  utilized  for  military  training 
of  the  Hawaii  National  Guard.  Federally 
supported  activities  that  could  affect 
Blackburn's  sphinx  moth  and  its  habitat 
in  the  future  include,  but  are  not  limited 
to,  the  following;  release  or 
augmentation  of  biological  control 
agents,  road  and  firebreak  construction, 
troop  movements,  and  fire  resulting 
from  the  use  of  live  ammunition. 
Conservation  of  this  moth  is  consistent 
with  most  ongoing  operations  at  the 
occupied  site,  and  the  proposed  listing 
of  the  species  is  not  expected  to  result 
in  significant  restrictions  on  military 
use  of  the  land,  or  insect  pest  control  in 
Hawaii. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  wildlife.  The 
prohibitions,  codified  at  50  CFR  17.21, 
in  part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (includes  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect;  or  attempt  any  of 
these),  import  or  export,  ship  in 
interstate  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce, 
any  listed  species.  It  is  also  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  De  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  under 
certain  circumstances.  Regulations 


governing  permits  are  codified  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
the  course  of  otherwise  lawful  activities. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34272),  to  identify 
to  ihe  majdmum  extent  practicable  at 
the  time  a  species  is  listed  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  this  listing  on  proposed  and  ongoing 
activities  within  the  species'  range.  The 
Service  believes  that,  based  on  the  best 
available  information,  the  following 
action  will  not  result  in  a  violation  of 
section  9: 

(1)  Possession,  delivery,  or  movement, 
including  interstate  transport  and 
import  into  or  export  from  the  United 
States,  involving  no  commercial 
activity,  dead  specimens  of  this  taxon 
that  were  collected  prior  to  the  date  of 
publication  in  the  Federal  Register  of  a 
final  regulation  adding  this  taxon  to  the 
list  of  endangered  species. 

Potential  activities  involving 
Blackburn's  sphinx  moth  that  the 
Service  believes  will  likely  be 
considered  a  violation  of  section  9 
include,  but  are  not  limited  to,  the 
following: 

(1)  Collection  of  specimens  of  this 
taxon  for  private  possession  or 
deposition  in  an  institutional  collection; 

l2)  Sale  or  purchase  of  specimens  of 
this  taxon,  except  for  properly 
documented  antique  specimens  of  this 
taxon  at  least  100  years  old,  as  defined 
by  section  10(h)(1)  of  the  Act; 

(3)  Unauthorized  use  of  chemical 
insecticides  that  take  Blackburn's 
sphinx  moth  in  violation  of  label 
restrictions; 

(4)  The  unauthorized  release  of 
biological  control  agents  which  attack 
any  life  stage  of  this  taxon,  and; 

(5)  Hie  removal  or  destruction  of  the 
native  host  plant,  defined  as  any  species 
in  the  genus  Nothocestrum,  within  areas 
occupied  by  this  taxon. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Pacific 
Islands  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations 
concerning  listed  animals  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
Endangered  Species  Permits,  911  N£. 
11th  Avenue,  Portland,  Oregon,  97232- 
4181  (telephone  503/231-2063;  facsmile 
503/231-6243). 
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Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  acciirate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  soUcited. 
Comments  particularly  are  sought 
concerning — 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  threat  (or 
lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
popidations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulations 
on  this  species  will  take  into 
consideration  the  conunents  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  one  or  more  public  hearings  on  this 
proposal,  if  requested.  Requests  must  be 


received  within  45  days  of  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register.  Such  requests  must  be 
made  in  writing  and  be  addressed  to  the 
Ecoregion  Manager  (See  ADDRESSES 
section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements.  This  rulemaking  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

Refierences  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available  upon 
request  from  the  Pacific  Islands  Office  (see 
AOOAESSCS  above). 


Author:  The  primary  author  of  this 
dociunent  is  Adam  Asquith,  Ecological 
Services,  Pacific  Islands  Ecoregion,  U.S. 
Fish  and  Wildlife  Service,  300  Ala 
Moana  Boulevard,  Room  6307,  P.O.  Box 
50167,  Honolulu,  Hawaii  96850  (808/ 
541-3441). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Pnnnulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  imless  othenvise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  INSECTS,  to  the  List  of 
Endangered  and  Threatened  WildUfe  to 
read  as  follows: 

§17.11    Emtangarad  and  threatened 
wildlife. 

*        •        •        *        • 

(h)«  •  * 


Species 


Convnon  mtne 


Scieniilic  name 


Historic  range 


Veftetvate  popu- 
lation wt)ere  endan- 
gered or  threatened 


Status      When  listed 


CriticaJ 
habitat 


Special 
mies 


Insects 


Molh,  BtacMwm's 
SpNnx. 


Uanduca  tjlackbumi     U.SA.  (HI) 


NA 


NA 


NA 


NA 


Dated:  February  12, 1997. 
JohB  G.  Rogan, 

Acting  Director.  Fiah  and  Wildlife  Service. 
[FR  Doc.  97-8350  Filed  4-1-97;  8:45  am] 

■aiMQ  OQQC  trift  IM  P 


50  CFR  Part  17 
RIN  1018-AD0» 

Endangerad  and  ThrMtarMd  Wildlife 
and  Plants;  Notice  of  Reopening  of 
Comment  Period  on  Proposed  Rule  To 
Ust  Five  Ptants  and  a  Lizard  From 
Monterey  County,  California,  as 
Endangered  or  Threatened 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACnON:  Proposed  rule;  Notice  of 

reopening  of  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service),  pursuant  ot  the  Endangered 


Species  Act  of  1973,  as  amended  (Act), 
gives  notice  that  the  comment  period  is 
reopened  on  the  proposed  rule  to  list 
Astragalus  tener  var.  titi  (coastal  dunes 
milk-vetch),  Piperia  yadonii  (Yadon's 
piperia),  Potentilla  hickmanii 
(Hickman's  potentilla),  Tri folium 
trichocalyx  (Monterey  clover)  and  the 
black  legless  lizard  [Anniella  pulchra 
nigra)  as  endangered;  and  Cupressus 
goveniana  ssp.  goveniana  (Gowen 
cypress)  as  threatened.  The  comment 
period  has  been  reopened  to  allow  all 
interested  parties  to  submit  new 
information  on  the  proposal  and  to 
provide  opporttuiity  for  comment  on  the 
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new  information  on  distribution  and 
abimdance  of  Piperia  yadonii  that  was 
submitted  at  the  end  of  the  previous 
comment  period. 

DATES:  The  public  comment  period 
closes  on  May  2, 1997.  Any  comments 
received  by  the  closing  date  will  be 
considered  in  the  final  decision  on  this 
proposal. 

ADDRESSES:  Written  comments  and 
materials  concerning  this  proposal 
should  be  sent  directly  to  the  Field 
Supervisor,  Ventura  Field  Office,  2493 
Portola  Road,  Suite  B,  Ventura, 
California,  93003.  Comments  and 
materials  received  will  be  available  for 
inspection,  by  appointment,  during 
normal  business  hoius  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Steeck  of  the  VentiuB  Field  Office 
(see  ADDRESSES  section)  at  (805)644- 
1766  or  facsimile  (805)644-3958). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  2, 1995,  the  Service 
published  a  rule  proposing  endangered 
status  for  Astragalus  tener  var.  titi 
(coastal  dunes  milk-vetch),  Piperia 
yadonii  (Yadon's  piperia),  Potentilla 
hickmanii  (Hickman's  potentilla), 
Trifolium  trichocalyx  (Monterey  clover) 
and  the  black  legless  lizard  {Anniella 
pulchra  nigra);  and  threatened  status  for 


Cupressus  goveniana  ssp.  goveniana 
(Gowen  cypress). 

These  six  taxa  are  currently  found 
primarily  along  the  coast  of  northern 
Monterey  Coimty,  California.  An  extant 
population  of  Potentilla  hickmanii  is 
also  known  from  San  Mateo  Coimty. 
The  five  plant  taxa  and  the  Uzard  are 
threatened  by  one  or  more  of  the 
following:  alteration,  destruction,  and 
fragmentation  of  habitat  resulting  from 
urban  and  golf  cotuse  development; 
recreational  activities;  military 
activities;  competition  with  non-native 
species;  and  alteration  of  natural  fire 
cycles.  Due  to  their  small  number  of 
individuals,  several  taxa  are  also 
threatened  with  extinction  due  to 
random  natural  events  or  unforseen 
human  activities. 

The  initial  comment  period  closed  on 
October  9, 1995.  Although  a  public 
hearing  was  requested,  a  hearing  could 
not  be  held  during  the  initial  comment 
period,  due  to  a  Federal  moratoriiun  on 
final  listing  actions  (Pub.  L.  104-6), 
which  had  taken  effect  on  April  10, 
1995  and  stipulated  that  no  funds  could 
be  used  to  make  final  listing  or  critical 
habitat  determinations.  Once  the 
Federal  moratorium  was  lifted,  on  April 
26, 1996,  and  funding  was  restored,  the 
Service  scheduled  the  public  hearing 
and  reopened  the  comment  period.  The 
public  hearing  was  held  on  August  20, 
1996,  and  the  comment  period  closed 
on  August  30. 1996.  At  the  public 


hearing,  new  information  was  presented 
on  the  distribution  and  abunduice  of 
Piperia  yadonii.  This  information  was 
included  in  a  report  received  by  the 
Service  on  August  30, 1996.  Hie  Service 
believes  that  the  new  information  on  the 
distribution  and  abundance  of  Piperia 
yadonii  is  significant  and  is  providing 
the  pubUc  an  opfkortunity  to  comment 
on  it.  In  addition  to  comments  on 
Piperia  yadonii,  the  Service  requests 
any  additional  information  on  the 
species  listed  in  the  proposed  rule, 
including: 

(1)  Biological,  commercial,  or  other 
relevant  data  on  any  threats  (or  lack . 
thereof)  to  any  of  the  species,  and; 

(2)  Additional  information  on  the 
size,  number  or  distribution  of 
populations  of  any  of  the  sptecies. 

Comments  may  be  submitted  through 
May  2,  1997  to  the  Service  office  in  the 
ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Diane  Steeck  (see  ADDRESSES  section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C  1531  et  seq.]. 

Dated:  March  17, 1997. 
Midiael }.  ^lear. 

Regional  Director,  Region  1 ,  Fish  and  Wildlife 
Service. 

(FR  Doc  97-7448  Filed  4-1-97;  8:45  am] 
BMJJNQ  CODE  4310-66-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  ailes  or 
proposed  rules  that  are  applicable  to  the 
pitbtK  Notices  ol  hearings  arxj  Investigations, 
committee  meetings,  agency  beasions  and 
rulings,  delegations  of  auttxirtly.  Tiling  of 
petitions  and  applications  and  agency 
statements  ol  organization  arxJ  functions  are 
examples  of  documents  appearing  in  ttiis 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

March  28.  1997. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology-  and  assumptions  used;  (c) 
ways  to  enhance  the  quaLty,  utility  and 
clarity  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  N4anagement  and  Budget 
(OMB),  Washington,  D.C  20503  and  to 
Department  Clearance  Office,  USDA, 
OaO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6204  or 
(202) 720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 


Economic  Research  Service 

Title:  Farm  Real  Estate  Tax  Survey. 

OMB  Control  Number:  0536-0002. 

Summary:  Information  is  collected  on 
farm  and  ranch  real  estate  taxes  plus 
assessed  value  of  land  and  building. 

Need  and  Use  of  the  Information: 
Estimates  of  the  farm  real  estate  taxes 
are  used  for  the  computation  of  the 
index  of  Prices  Paid  by  farmers.  They 
are  essential  in  computing  net  farm 
income,  return  on  equity  to  farming  and 
cost  of  farms  production. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  2,500. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  2,083. 

Rural  Business-Cooperative  Service 

Title:  Cooperative  Services 
Questionnaire:  Market  Potential  for  New 
Cooperatives,  Buyer  Survey  for  New 
Cooperative  Activity. 

OMB  Control  Number:  0570-0009. 

Summary:  RBS  will  survey  potential 
buyers  of  proposed  cooperatives' 
products  at  the  request  of  producer 
groups  to  assist  them  in  determining  the 
feasibility  of  new  cooperative  marketing 
ventures. 

Need  and  Use  of  the  Information: 
Data  are  used  to  develop  a  total  business 
plan  for  new  cooperative  activities  and 
to  evaluate  the  potential  for  their 
success. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  105. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  3.5 

Rural  Housing  Service 

Title:  7  CFR  1924-F.  Complaints  and 
Compensation  for  Construction  Defects. 

OMB  Control  Number:  0575-0082. 

Summary:  Information  is  collected 
from  borrowers  concerning  defects  of 
newly  constructed  dwelling  and  new 
manufactured  housing  units. 

Need  and  Use  of  the  Information:  The 
information  is  used  by  the  Riiral 
Housing  staff  to  evaluate  the  request  and 
assist  the  borrower  in  identifying 
possible  causes  for  the  construction 
defects  and  corrective  actions. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  5,000. 

Frequency  of  Responses:  Reporting: 
on  occasion. 


Total  Burden  Hours:  1,500. 
Donald  Hulcher, 

Deputy  Departmental  Clearance  Officer 
IFR  Doc.  97-8414  Filed  4-1-95;  8:45  ami 

BiLUNQ  CODE  3410-01-M 


Office  of  Small  and  Disadvantaged 
Business  Utilization;  Subcontracting 
Forum 

agency:  U.S.  Department  of  Agriculture 
(USDA)  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
ACTION:  Notice  of  Meeting. 

summary:  The  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU)  at  the  Department  of 
Agriculture  (USDA)  will  hold  its  first 
Federal  Subcontracting  Forum  on  May 
7, 1997,  from  9  a.m.  to  }2  Noon.  The 
meeting  will  be  held  in  Room  107-A  of 
the  Jamie  L.  Whitten  Federal  Building, 
located  at  1400  Independence  Avenue, 
SW,  Washington,  DC  20250.  Attendance 
at  the  meeting  is  open  to  all  large 
business  concerns. 

Presentation  topics  include  the 
Impact  of  the  Adarand  Decision  and  the 
Department  of  Justice's  Proposal  on  the 
Federal  Subcontracting  Program;  the 
Federal  Subcontracting  Program  at 
USDA;  and  the  Future  of  the  Federal 
Subcontracting  Program.  Among  the 
guest  speakers  will  be  Bob  Taylor, 
Manager,  Federal  Subcontracting 
Program,  Small  Business 
Administration  (SBA),  and  Linda 
Mesaros,  Deputy  Associate 
Administrator  for  Procurement  Policy, 
Office  of  Federal  Procurement  Pohcy 
(OFPP). 

Large  business  representatives  should 
be  prepared  to  address  their 
subcontracting  concerns/issues  at  the 
meeting.  Legal  counsel  and  a  team  of 
procurement  officials  from  USDA,  SBA 
and  OFPP  will  be  available  to  answer 
questions.  Confidential  and  proprietary 
information  will  not  be  discussed. 
Seating  at  the  forum  is  limited,  and 
reservations  are  required.  Reservations 
will  be  taken  on  a  first-come,  first- 
served  basis. 

DATES:  Reservations  must  be  made  by 
April  23.  1997  (fax  or  e-mail  only). 
ADDRESSES:  Confirm  by  facsimile  at 
(202)  720-3001.  Confirm  by  e-mail  at 
giavanna.pullen@usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Loretta  D'Amico.  USDA/ 
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OSDBU,  1400  lQdei>endence  Avenue, 
SW,  AG  STOP  9501,  Washington,  DC 
20250-9501,  telephone:  (202)  720-7117, 
or  visit  the  OSDBU  Home  Page  on  the 
Internet  at  www.usda.gov/da/ 
smallbus.html. 
Sharron  L.  Harris, 
Director,  Office  of  Small  and  Disadvantaged. 

Business  Utilization 
[PR  Doc.  97-8276  Filed  4-1-97;  8:45  ami 

BiLUNQ  COOE  3410-01-P 


Farm  Service  Agency 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

agency:  Farm  Service  Agency,  USDA 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  that  the  Farm  Service 
Agency  (FSA)  intends  to  request  an 
extension  for  currently  approved 
collection  of  information  pertaining  to 
foreign  investment  in  United  States 
(U.S.)  agricultural  land  as  authorized  by 
the  Agricultural  Foreign  Investment 
Disclosure  Act  of  1978  (AFIDA). 
DATE:  Comments  on  this  notice  must  be 
received  on  or  before  June  2, 1997  to  be 
assured  consideration. 

ADOmONAL  INFORMATION  OR  COMMB4TS: 
Contact  Patricia  A.  Blevins,  Agricultural 
Foreign  Investment  Specialist,  Foreign 
Investment  Disclosure  Branch, 
Operations  Analysis  Staff,  USDA,  FSA, 
STOP  0531,  1400  Independence 
Avenue,  S.W.,  Washington,  D.C.  20250- 
0531,  (202)  720-0604. 

SUPPtaiENTARY  INFORMATION: 

Title:  Agricultural  Foreign  Investment 
Disclosure  Act  Report. 

OMB  Number:  0560-0097. 

Expiration  Date:  June  30,  1997. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  AFIDA  requires  foreign 
persons  who  hold,  acquire,  or  dispose  of 
any  interest  in  U.S.  agricultural  land  to 
report  the  transactions  to  the  FSA  on  an 
AFIDA  report.  The  information 
collected  from  the  AFIDA  reports  is 
used  in  the  preparation  of  an  annual 
report  to  Congress  and  the  President  by 
the  Economic  Research  Service 
concerning  the  effect  of  foreign 
investment  upon  family  farms  and  rural 
communities.  Congress  reviews  the 
annual  report  and  decides  if  further 
regulatory  action  is  required. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 


is  estimated  to  average  .4818  hours  per 
response. 

Respondents:  Foreign  investors, 
corporate  employees,  farm  managers  or 
attorneys. 

Estimated  Number  of  Respondents: 
4,375. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,108  hours. 

Proposed  topics  for  comment  include: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  or 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  sent  to  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503  and  to  Patricia 
A.  Blevins,  Agricultural  Foreign 
Investment  Specialist,  Foreign 
Investment  Disclosure  Branch, 
Operations  Analysis  Staff,  USDA,  FSA, 
STOP  0531, 1400  Independence 
Avenue,  S.W.,  Washington,  D.C.  20250- 
0531,  (202)  720-0604. 

Signed  at  Washington,  DC,  on  March  26, 
1997. 

Bruce  R.  Weber, 

Acting  Administrator  Farm  Service  Agency. 
[FR  Doc.  97-8412  Filed  4-1-97;  8:45  am) 

BIUJNQ  CODE  341»-«6  P 


Forest  Service 

Nicore  Mining  Plan  of  Operation, 
Siskiyou  National  Forest,  Josephine 
County,  Oregon 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  USDA,  Forest  Service,  in 
cooperation  %vith  the  Bureau  of  Land 
Managment,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  disclose  the  environmental  impacts 
for  a  site-specific  Proposed  Action  to 
approve  a  Plan  of  Operation  for  access 
and  mining  with  mitigation,  in  the  West 
Fork  Illinois  River  drainage,  of  the 
Illinois  Valley  Ranger  District,  Siskiyou 


National  Forest,  Josephine  County, 
Oregon.  These  are  two  access 
alternatives  presently  under 
consideration.  The  Agency  gives  notice 
of  the  full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  Proposed  Action,  so  that 
interested  and  affected  persons  are 
aware  of  how  they  may  participate  and 
contribute  to  the  analysis. 
DATES:  Issues  with  the  Proposed  Action 
must  be  received  in  writing  before  May 
5. 1997. 

ADDRESSES:  Submit  written  issues  with 
the  Proposed  Action  to  Mary  Zuschlag, 
District  Ranger,  Illinois  Valley  Ranger 
District,  26568  Redwood  Highway,  Cave 
Junction,  Oregon,  97523. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  Proposed 
Action  and  EIS  to  Don  McLennan, 
Interdisciplinary  Team  Leader,  Illinois 
Valley  Ranger  District,  26568  Redwood 
Highway,  Cave  Junction,  Oregon,  97523 
or  by  calling  (541)  592-2166. 
SUPPLEMENTARY  INFORMATK3N:  The  1872 
Mining  Law,  Section  1  states  that  all 
valuable  mineral  deposits  in  lands 
belonging  to  the  United  States  are  to  be 
free  and  open  to  exploration. 

The  1970  Mining  and  Minerals  Policy 
Act  declares  that  it  is  the  policy  of  the 
Federal  Government  to  foster  and 
encourage  private  enterprise  in  the 
development  of  economically  sound 
and  stable  domestic  mining,  minerals, 
metal  and  mineral  reclamation 
industries.  The  Act  also  declares  that  it 
is  the  policy  of  the  Federal  Government 
to  foster  and  encourage  private 
enterprise  in  the  orderly  and  economic 
development  of  domestic  mineral 
resources. 

In  preparing  the  EIS,  the  Agency  will 
tier  to  the  Amended  Land  and  Resource 
Management  Plan  for  the  Siskiyou 
National  Forest,  consider  submitted 
written  issues  with  Proposed  Action, 
and  develop  additional  alternatives  that 
respond  to  the  significant  issues  with 
the  Proposed  Action.  In  addition,  the 
agency  will  analyze  a  no-action 
alternative. 

Public  participation  will  be  important 
at  several  times  during  the  analysis.  The 
first  time  is  during  the  scoping  period 
(Reviewer  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environment  Policy  Act  (CFR)  at  40  CFR 
150.7].  The  Agency  will  be  seeking 
written  issues  with  the  Proposed  Action 
from  Federal,  State,  and  local  agencies, 
any  affected  Indian  tribes,  the  permit 
applicant,  and  other  individuals  who 
may  be  interested  in  or  affected  by  the 
Proposed  Action.  This  input  will  be 


15650 


Federal  Register  /  Vol.  62.  No.  63  /  Wednesday.  April  2,  1997  /  Notices 


used  to  develop  additional  alternatives. 
The  scoping  process  includes: 

1.  Contacting  Federal,  State,  and  local 
agencies,  any  affected  Indian  tribes,  the 
permit  applicant,  and  other  individuals 
who  may  be  interested  in  or  affected  by 
the  Proposed  Action. 

2.  Identifying  potential  issues. 

3.  Selecting  significant  issues  with  the 
Proposed  Action,  needing  in-depth 
analysis. 

4.  Eliminating  insignificjuit  issues; 
issues  that  have  been  analyzed  and 
documented  in  a  previous  EIS,  issues 
that  controvert  the  need  for  the 
Proposed  Action,  or  issues  that  are 
outside  the  authority  of  the  Responsible 
Official  to  decide. 

5.  Identifying  resources  that  have  a 
potential  for  being  effected  by  the 
Proposed  Action. 

llie  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  be  available  for 
review  by  July  1997.  At  that  time,  EPA 
will  publish  a  Notice  of  Availability  for 
the  Draft  EIS  in  the  Federal  Register. 

A  45-day  comment  period  for  the 
Draft  EIS  will  be  from  the  date  the  EPA's 
Notice  of  Availability  appears  in  the 
Federal  Register.  To  assist  the  Agency, 
comments  on  the  Draft  EIS  will  need  to 
be  written,  be  as  specific  as  possible, 
refer  to  specific  pages  and  chapters  of 
the  Draft  EIS,  and  address  either  the 
adequacy  of  the  Draft  EIS  or  the  merits 
of  the  alternatives  discussed  in  the  Draft 
EIS  (40  CFR  1503.3). 

It  is  important  to  give  Reviewers 
notice  at  this  early  stage  of  several  court 
rulings  related  to  pubUc  participation  in 
the  environmental  review  process.  First, 
Reviewers  of  a  Draft  EIS  must  structure 
their  participation  in  the  environmental 
review  provjess  of  the  Proposed  Action 
so  that  it  is  specific,  meaningful,  and 
alerts  an  agency  to  the  Reviewer's 
position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDC, 
435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  early-on  in  the  environmental 
review  process,  but  that  are  not  raised 
until  after  completion  of  the  Final  EIS, 
may  be  waived  or  dismissed  by  the 
courts.  City  of  Angoon  v.  Model,  803 
F.2d.  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334,  1338  (ED.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
Proposed  Action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  are  available  to 
the  Agency  at  a  time  when  the  Agency 
can  meaningfully  consider  and  respond 
to  them  in  the  Final  EIS. 

After  the  45-day  comment  period 
ends  on  the  Draft  EIS,  comments  will  be 


considered  and  analyzed  by  the  Agency 
in  preparing  the  Final  EIS.  The  Final 
EIS  is  scheduled  to  be  completed  by 
December  1997.  In  the  Final  EIS,  the 
Agency  is  required  to  respond  to  the 
comments  received  (40  QHi  1503.4). 

The  Responsible  Official  will  be  Mike 
Lunn,  Forest  Supervisor,  who  will 
consider  the  Final  EIS,  applicable  laws, 
regulations,  policies,  and  analysis  files 
in  making  decision  regarding  this 
Proposed  Action.  The  Responsible 
Official  will  document  the  decision  and 
rationale  in  the  Record  of  decision.  That 
decision  will  be  subject  to  appeal  by  the 
general  public  under  36  CFR  215  and  by 
the  miner  under  36  CFR  251. 

[)ated:  March  25.  1997. 
Liz  Agpaoa, 

Acting  Forest  Supervisor. 
|FR  Doc.  97-«339  Filed  4-1-97;  8:45  am) 

NLUNG  COOE  3410-11-M 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Formal  Determinations,  Releases, 
Assassination  Records  Designation, 
and  Corrections 

AGENCY:  Assassination  Records  Review 

Board. 

ACTION:  Notice. 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 
closed  meeting  on  March  13-14.  1997. 
and  made  formal  determinations  on  the 
release  of  records  under  the  President 
John  F.  Kennedy  Assassination  Records 
Collection  Act  of  1992  (Supp.  V  1994) 
(JFK  Act).  By  issuing  this  notice,  the 
Review  Board  complies  with  the  section 
of  the  JFK  Act  that  requires  the  Review 
Board  to  publish  the  results  of  its 
decisions  on  a  document-by-document 
basis  in  the  Federal  Register  within  14 
days  of  the  date  of  the  decision. 
FOR  FURTHER  INFORMATION  CONTACT:  T. 
Jeremy  Cunn.  General  Counsel  and 
Associate  Director  for  Research  and 
Analysis,  Assassination  Records  Review 
Board,  Second  Floor,  Washington,  D.C. 
20530,  (202)  724-0088.  fax  (202)  724- 
0457. 

SUPf>t.EMBITARY  INFORMATION:  This 
notice  complies  with  the  requirements 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992.  44  U.S.C.  2107.9(c)(4)(A)  (1992). 
On  March  13-14, 1997,  the  Review 
Board  made  formal  determinations  on 
records  it  reviewed  under  the  JFK  Act. 
These  determinations  are  listed  below. 
The  assassination  records  are  identified 
by  the  record  identification  number 
assigned  in  the  President  John  F. 


Kennedy  Assassination  Records 
Collection  database  maintained  by  the 
National  Archives. 

Notice  of  Formal  Determinations: 

For  each  document,  the  number  of 
releases  of  previously  redacted 
information  immediately  follows  the 
record  identification  number,  followed 
in  turn  by  the  number  of  postponements 
sustained,  and,  where  appropriate,  the 
date  the  document  is  scheduled  to  be 
released  or  re-reviewed. 
FBI  Documents:  OfMin  in  Full 

124-10085-10307;  1;  0;  n/a 
124-10085-10324;  1;  0;  n/a 
124-10145-10250;  7;  0;  n/a 
124-10145-10301;  11;  0;  n/a 
124-10146-10204;  25;  0;  n/a 
124-10151-10144;  1;  0;  n/a 
124-10180-10186;  3;  0;  n/a 
124-10188-10072;  3;  0;  n/a 
HSCA  Documents:  Open  in  Full 
180-10142-10269;  10;  0;  n/a 

FBI  Documents:  Postponed  in  Part 


124-10062-10331 
124-10062-10456 
124-10062-10457 
124-10063-10129; 
124-10066-10062 
124-1006&-10482 
124-10067-10272 
124-10071-10230 
124-10072-10413 
124-10073-10429; 
124-10089-10093 
"724-10106-10246 
124-10120-10017 
124-10121-10027 
124-10137-10129 
124-10138-10008 
124-10140-10129 
124-10147-10155 
124-10149-10066 
124-10150-10104 
124-10156-10014 
124-10160-10031 
124-10164-10151 
124-10172-10020 
124-10173-10486 
124-10173-10487 
124-10173-10490 
124-10179-10045 
124-10179-10056; 
124-10179-10133 
124-10179-10358 
124-10181-10348 
124-10181-10350; 
124-10184-10018 
124-10184-10233 
124-10184-10258 
124-10184-10292 
124-10184-10305 
124-10184-10319 
124-10184-10320; 
124-10231-10064 
124-10232-10022 
124-10237-10009 
124-10190-10080; 
124-10235-10155 
124-10237-10172 
124-10237-10175 
124-10237-10177 
124-10244-10157 


•10/2017 

; 03/2007 

10/2017 

; 03/2007 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

;  03/2007 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

;  03/2007 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

; 03/2007 

; 03/2007 

;  03/2007 

10/2017 

;  03/2007 

;  03/2007 

11;  2;  10/2017 

;  5;  3;  03/2007 

;  7;  8;  03/2007 

12;  2;  03/2007 

1;1;  10/2017 

17:6:10/2017 

4;  2;  03/2007 

;  40;  26;  03/2007 

3;  3;  03/2007 

;  3;  3;  03/2007 

5;  5;  10/2017 

;  0;  5;  10/2017 

1;  1;  10/2017 

1;  2;  10/2017 

3;  1;  10/2017 

1;  6;  03/2007 

;  0;  5;  03/2007 

;  0;  6;  03/2007 

7:1;  03/2007 


3 
6 
5 
2 
1 
1 
1 
1 
2 
1 
1 
1 
1 
1 
1 
2 
1 
1 
1 
1 
1 
1 
2 
5 
2 
2 
2 
0;! 

1:4 
5;1 
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124-10245-10126; 
124-10247-10392; 
124-10247-10393; 
124-10248-10288; 
124-10249-10327; 
124-10258-10186; 
124-10266-10034; 
124-10267-10477; 
124-10267-10490; 


6;  4:  03/2007 
9;  2;  03/2007 
0;  12;  03/2007 
0;  4;  03/2007 
8;  2;  03/2007 
4;  2;  03/2007 
10:  2;  03/2007 
12;  8;  03/2007 
17;  5;  10/2017 


QA  Documents:  Postponed  in  Part 

104-10052-10135;  0;  23;  05/1997 
104-10059-10049;  1;  2;  03/2007 
104-10061-10121;  94;  63;  05/1997 
104-10061-10163;  3;  3;  05/1997 
104-10063-10008;  2;  2;  05/1997 
104-10063-10334;  11;  7;  03/2007 
104-10063-10343;  7;  3;  03/2007 
104-10065-10128;  7;  8;  03/2007 
104-10066-10108;  6;  8;  03/2007 
104-10066-10149;  7;  19;  03/2007 
104-10067-10091;  1;  1;  05/1997 
104-10067-10224;  0;  4;  12/2006 
104-10067-10426;  39;  6:  03/2007 
104-10068-10120;  8;  7;  03/2007 
104-10068-10144;  37;  15;  05/1997 
104-10068-10147;  2;  15;  03/2007 

USSS  Documents:  Post()oned  in  Part 

154-10002-10330;  3;  2;  10/2017 


HSCA  Documents: 

180-10001-10166; 
180-10092-10304; 
180-10106-10006; 
180-10109-10350; 
180-10110-10145; 
180-10131-10000; 
180-10140-10072; 
180-10140-10073; 
180-10140-10130; 
180-10140-10152; 
180-10140-10170; 
180-10140-10187; 
180-10140-10308; 
180-10140-10309; 
180-10140-10310; 
180-10140-10311; 
180-10140-10312; 
180-10140-10313; 
180-10140-10314; 
180-10140-10345; 
180-10140-10363; 
180-10141-10161; 
180-10141-10173; 
180-10141-10194; 
180-10141-10196; 
180-10141-10200; 
180-10141-10201; 
180-10141-10202; 
180-10141-10211; 
180-10141-10220; 
180-10141-10222; 
180-10141-10233; 
180-10141-10234; 
180-10141-10235; 
180-10141-10240; 
180-10141-10245; 
180-10141-10258; 
180-10141-10259; 
180-10141-10263; 
180-10141-10272; 
180-10141-10279; 
180-10141-10281; 
180-10141-10282; 
180-10141-10317; 
180-10141-10444; 


Postponed  in  Fart 

0;  1;  10/2017 
0;  1;  10/2017 
0;  1;  10/2017 
0;  6;  10/2017 
0;  2;  05/1997 
0;  1;  10/2017 
7;  16;  05/1997 
7;  15;  05/1997 
4;  2;  03/2007 
2;  2;  05/1997 
4;  2;  03/2007 
40;  5;  03/2007 
5;  1:03/2007 
5;  1:03/2007 
1:1:03/2007 
1;  1:03/2007 
5:1:03/2007 
1;  1:03/2007 
5:1:03/2007 
15;  7;  05/1997 
2;  4;  05/1997 
2;  3;  03/2007 
3;  1:05/1997 
22;  25;  05/2001 
9:12:10/2017 
68;  3;  03/2007 
63;  3;  03/2007 
92;  3;  03/2007 
18;  6;  05/1997 
8;  12;  05/1997 
19;  2;  05/2001 
13;  5;  05/1997 
24;  24;  05/1997 
0:  4;  05/1997 
12;  9;  03/2007 
16;  6;  05/1997 
4;  1:03/2007 
4;  1;  03/2007 
6:1;  03/2007 
12;  1;  10/2017 
38:1:05/1997 
0:  3;  03/2007 
0:  2;  05/2001 
0:1:10/2017 
31:6;  10/2017 


180-10141-10451;  8;  4;  05/1997 
180-10141-10497;  0;  3;  10/2017 
180-10141-10499;  20;  2;  10/2017 
180-10142-10000;  8;  2;  10/2017 
180-10142-10015;  69;  4;  05/1997 
180-10142-10018;  55;  4;  05/1997 
180-10142-10025:  60;  4;  05/1997 
180-10142-10038;  63;  4;  05/1997 
180-10142-10060;  31;  2;  10/2017 
180-10142-10062;  18;  1;  10/2017 
180-10142-10069;  11;  11;  05/1997 
180-10142-10077;  0;  2;  05/1997 
180-10142-10084;  16;  8;  05/1997 
180-10142-10093;  5;  5;  05/2001 
180-10142-10103;  11;  4;  05/1997 
180-10142-10110;  11;  13;  05/2001 
180-10142-10111;  12;  6:  05/1997 
180-10142-10115;  8;  2;  03/2007 
180-10142-10116;  74;  13;  05/1997 
180-10142-10154;  2;  13;  03/2007 
180-10142-10180;  0;  2;  05/1997 
180-10142-10182;  0;  3;  05/1997 
180-10142-10183;  0;  1;  05/1997 
180-10142-10184;  0;  1;  05/1997 
180-10142-10185;  0;  25;  05/1997 
180-10142-10195;  6;  9;  03/2007 
180-10142-10196;  25;  8;  03/2007 
180-10142-10207;  0;  9;  05/1997 
180-10142-10209;  0;  1;  05/1997 
180-10142-10211;  0;  2;  05/1997 
180-10142-10221;  12;  2;  05/1997 
180-10142-10223;  11;  2;  05/1997 
180-10142-10224;  16;  2;  05/1997 
180-10142-10228;  7;  2;  10/2017 
180-10142-10229;  6;  1;  10/2017 
180-10142-10238;  5:  2;  10/2017 
180-10142-10240;  1;  2;  10/2017 
180-10142-10241;  3;  4;  10/2017 
180-10142-10242;  6;  2;  05/1997 
180-10142-10251;  19;  9;  03/2007 
180-10142-10253;  14;  4;  05/1997 
180-10142-10260;  0;  2;  10/2017 
18O-10142-10270:  20;  3;  03/2(X)7 
180-10142-10279;  7;  1;  03/2007 
180-10142-10280: 1;  1;  03/2007 
180-10142-10281:  2;  1;  03/2007 
180-10142-10283;  29;  4;  03/2007 
180-10142-10284;  1;  2;  03/2007 
180-10142-10294;  10; 1; 03/2007 
180-10142-10300;  5;  1;  05/1997 
180-10142-10301;  17;  6;  05/2001 
180-10142-10333;  1;  2;  03/2007 
180-10142-10351;  7;  7;  03/2007 
180-10142-10353: 18;  10;  05/1997 
180-10142-10386;  1;  2;  10/2017 
180-10142-10496;  5;  6;  03/2007 
180-10142-10498;  1;  13;  05/2001 
180-10143-10024;  0;  5;  05/1997 
180-10143-10025;  0;  6;  05/1997 
180-10143-10027;  0;  4;  05/1997 
180-10143-10029;  0;  1;  05/1997 
180-10143-10030;  0;  2;  05/1997 
180-10143-10032:  0;  2;  05/1997 
180-10143-10036;  0;  5;  05/1997 
180-10143-10055;  0;  3;  05/1997 
180-10143-10062;  0;  2;  10/2017 
180-10143-10064;  0;  2;  05/1997 
180-10143-10071;  17;  14;  05/1997 
180-10143-10073;  10;  1;  05/1997 
180-10143-10080;  5;  4;  03/2007 
180-10143-10082;  20;  33;  05/1997 
180-10143-10083:  5;  21;  05/1997 
180-10143-10088;  22;  4;  03/2007 
180-10143-10089;  8;  6:  05/1997 
180-10143-10090;  68;  25;  05/1997 
180-10143-10091;  22;  16;  05/1997 


180-10143-10092;  6;  2;  03/2007 
180-10143-10096;  17;  2;  10/2017 
180-10143-10098;  1;  3;  05/1997 
180-10143-10099;  13;  19;  05/1997 
180-10143-10100;  4;  3;  05/1997 
180-10143-10102;  10;  3;  05/1997 
180-10143-10103;  40;  19:05/1997 
180-10143-10104;  3;  2;  05/1997 
180-10143-10105;  1;  15;  05/1997 

NSA  Documents:  Postponed  in  Part: 

144-10001-10058;  9;  9;  10/2017 

QA  Documents:  Postponed  in  Full  (NBR) 

104-10063-10024;  0;  1;  10/2017 
104-10063-10043;  0;  1;  10/2017 
104-10063-10048;  0;1;  10/2017 
104-10063-10069;  0;  1;  10/2017 
104-10063-10073;  0;  1;  10/2017 
104-10063-10142;  0;  1;  10/2017 
104-10063-10143;  0;  1;  10/2017 
104-10063-10155;  0;  1;  10/2017 
104-10063-10159;  0;  1;  10/2017 
104-10063-10191;  0;  1;  10/2017 
104-10063-10192;  0;  1;  10/2017 
104-10063-10193;  0;  1;  10/2017 
104-10063-10194;  0;  1;  10/2017 
104-10063-10196; 0; 1; 10/2017 
104-10063-10199;  0;  1;  10/2017 
104-10063-10200;  0;  1;.  10/2017 
104-10063-10202;  0;  1;  10/2017 
104-10063-10203;  0;  1;  10/2017 
104-10063-10204;  0;  1;  10/2017 
104-10063-10220;  0;  1;  10/2017 
104-10063-10223;  0;  1;  10/2017 
104-10063-10355;  0;  1;  10/2017 
104-10063-10357;  0;  1;  10/2017 
104-10063-10375;  0;  1;  10/2017 
104-10063-10376;  0;  1;  10/2017 
104-10063-10377;  0;  1;  10/2017 
104-10063-10378;  0;  1;  10/2017 
104-10063-10379;  0;  1;  10/2017 
104-10063-10386;  0;  1;  10/2017 

Notice  of  Additional  Releases: 

After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  the  following  Federal 
Bureau  of  Investigation  records  are  now 
being  opened  in  full:  124-10002-10168; 
124-10002-10387;  124-10005-10020; 
124-10005-10499:  124-10006-10010; 
124-10006-10469;  124-10011-10494; 
124-10022-10008;  124-10023-10247; 
124-10023-10251;  124-10023-10255; 
124-10023-10259;  124-10g23-10261; 
124-10023-10265;  124-10023-10296; 
124-10023-10314;  124-10024-10272; 
124-10024-10310;  124-10025-10268; 
124-10027-10141;  124-10029-10266; 
124-10029-10364: 124-10029-10371; 
124-10029-10375;  124-10035-10154; 
124-10035-10243;  124-10035-10370; 
124-10035-10374;  124-10035-10393; 
124-10053-10362;  124-10055-10005; 
124-10058-10421;  124-10058-10422; 
124-10060-10169;  124-10061-10006; 
124-10062-10403;  124-10062-10480; 
124-10062-10481;  124-10069-10170; 
124-10071-10171;  124-10072-10025; 
124-10073-10312;  124-10073-10431; 
124-10073-10433;  124-10078-10476; 
124-10079-10231;  124-10079-10362; 
124-10080-10071;  124-10087-10017; 
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124-10087-10019 
124-10089-10049 
124-10091-10013 
124-10115-10063 
124-10133-10085 
124-10140-10207 
124-10144-10088 
124-10148-10043 
124-10151-10111 
124-10152-10025 
124-10152-10045 
124-10156-10299; 
124-10158-10062 
124-10162-10026 
124-10162-10029 
124-10162-10421 
124-10163-10131 
124-10163-10136 
124-10163-10138 
124-10167-10179; 
124-10170-10015 
124-10174-10084 
124-10175-10003 
124-10175-10186 
124-10181-10006 
124-10181-10039 
124-10182-10160 
124-10182-10444 
124-10184-10283 
124-10184-10291 
124-10187-10204 
124-10230-10439 
124-10230-10489 
124-10233-10410 
124-10236-10187 
124-1023»-10202 
124-10240-10495 
124-10244-10339 
124-10245-10002 
124-10247-10391 
124-10248-10337 
124-10250-10147 
124-10250-10154 
124-10252-10066 
124-10254-10246 
124-10256-10332 
124-10258-10025 
124-10258-10158 
124-10262-10071 
124-10263-10382 
124-10269-10310 
124-10272-10095 
124-10273-10376 
124-10274-10319 


124-10087-10022 
124-10089-10195 
124-10106-10082 
124-10129-10295 
124-10133-10088 
124-10144-10051 
124-10144-10089 
124-10150-10382 
124-10151-10276 
124-10152-10038 
124-10155-10277 
124-10158-10019 
124-10160-10025 
124-10162-10028 
124-10162-10031 
124-10163-10126 
124-10163-10132 
124-10163-10137 
124-10163-10371 
124-10169-10062 
124-10173-10369 
124-10174-10177 
124-10175-10086 
124-10180-10291 
124-10181-10036 
124-10181-10354 
124-10182-10443 
124-10183-10288 
124-10184-10289; 
124-10187-10203 
124-10191-10116 
124-10230-10453 
124-10232-10146 
124-10233-10439; 
124-10238-10276; 
124-10239-10214 
124-10241-10411 
124-10244-10495 
124-10245-10462 
124-10247-10412 
124-10250-10106 
124-10250-10149 
124-10250-10155 
124-10252-10102 
124-10255-10074 
124-10257-10066 
124-10258-10152 
124-10262-10031 
124-10263-10362 
124-10265-10337 
124-10271-10086 
124-10273-10372 
124-10274-10285 
124-10274-10322 


After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  the  following  House 
Select  Committee  on  Assassination 
records  are  now  being  opened  in  full: 


180-10001-10026 
180-10001-10163 
180-10001-10165 
180-10070-10423 
180-10070-10425 


180-10001-10162 
180-10001-10164 
180-10070-10421 
180-10070-10424 
180-10070-10469; 


180-10070-10487 
180-10074-10434 
180-10075-10033 
180-10075-10434 
180-10075-10436 
180-10076-10311 
180-10076-10413 
180-10077-10033 
180-10082-10064 
180-10085-10090 
180-10085-10227 
180-10085-10267 
180-10085-10294 
180-10088-10058 
180-10088-10103 
180-10089-10374 
180-10090-10199 
180-10090-10287 
180-10090-10336 
180-10092-10016 
180-10092-10119 
180-10092-10127 
180-10092-10271 
180-10096-10287 
180-10096-10411 
180-10096-10463 
180-10097-10495 
180-10099-10452 
180-10101-10354 
180-10101-10366 
180-10101-10368 
180-10103-10432 
180-10103-10434 
180-10103-10436 
180-10103-10438 
180-10103-10440 
180-10103-10442 
180-10103-10444 
180-10103-10446 
180-10103-10448 
180-10103-10450 
180-10103-10452 
180-10103-10454 
180-10103-10470 
180-10103-10491 
180-10104-10287 
180-10105-10159 
180-10105-10282 
180-10105-10288 
180-10105-10296 
180-10105-10299 
180-10105-10310 
180-10105-10416 
180-10107-10498 
180-10108-10149 
180-10108-10348 
180-10109-10472 
180-10112-10067 
180-10112-10469 
180-10115-10015 
180-10115-10025 
180-10117-10018 
180-10119-10196 


180-10073-10044 
180-10075-10032 
180-10075-10374 
180-10075-10435 
180-10075-10437 
180-10076-10312 
180-10076-10414 
180-10080-10182 
180-10083-10130 
180-10085-10215 
180-10085-10257 
180-10085-10268 
180-10086-10250 
180-10088-10067 
180-10088-10133 
180-10090-10175 
180-10090-10221 
180-10090-10288 
180-10090-10366 
180-10092-10074 
180-10092-10120 
180-10092-10149 
180-10092-10272 
180-10096-10407 
180-10096-10413 
180-10097-10491 
180-10099-10445 
180-10100-10256 
180-10101-10355 
180-10101-10367 
180-10102-10050 
180-10103-10433 
180-10103-10435 
180-10103-10437 
180-10103-10439 
180-10103-10441 
180-10103-10443 
180-10103-10445 
180-10103-10447 
180-10103-10449 
180-10103-10451 
180-10103-10453 
180-10103-10455 
180-10103-10490 
180-10104-10286; 
180-10104-10288 
180-10105-10281 
180-10105-10283 
180-10105-10295 
180-10105-10298 
180-10105-10303 
180-10105-10312 
180-10106-10224 
180-10108-10148 
180-10108-10268 
180-10109-10467 
180-10112-10053 
180-10112-10453 
180-10112-10474 
180-10115-10024 
180-10117-10017 
180-10117-10068 
180-10119-10242 


After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  the  following  Ford 
Library  records  are  now  being  opened  in 
hill:  178-10002-10034;  178-10002- 


10204 
10315 
10392 
10479 
10161 
10281 
10283 
10287 
10291 
10293 
10364 
10382 
10422 
10428 
10467 
10001 
10007 
10012 
10018 
10033 
10062 
10064 
10066 
10078 
10126 
10208 
10236 
10287 


178-10002-10263 
178-10002-10381 
178-10002-10392 
178-10003-10159 
178-10003-10171 
178-10003-10282 
178-10003-10284 
178-10003-10290 
178-10003-10292 
178-10003-10324 
178-10003-10381 
178-10003-10383 
178-10003-10425 
178-10003-10463 
178-10003-10472 
178-10004-10004 
178-10004-10010 
178-10004-10015 
178-10004-10031 
178-10004-10058 
178-10004-10063 
178-10004-10065 
178-10004-10067 
178-10004-10084 
178-10004-10186 
178-10004-10209 
178-10004-10236 


178-10002- 
178-10002- 
178-10002- 
178-10003- 
178-10003- 
178-10003- 
178-10003- 
178-10003- 
178-10003- 
178^-10003- 
178-10003- 
178-10003- 
178-10003- 
178-10003- 
178-10004- 
178-10004- 
178-10004- 
178-10004- 
178-10004- 
178-10004- 
178-10004- 
178-10004- 
178-10004- 
178-10004- 
178-10004- 
178-10004- 
178-10004- 


Notice  of  Assassination  Records 
Designation 

Designation:  On  March  13-14,  1997, 
the  Assassination  Records  Review  Board 
designated  the  following  United  States 
Secret  Service  materials  assassination 
records:  Documents  from  the  Protective 
Research  Section  files  on  Abraham 
Bolden  (12  pages),  and  Pedro  Diaz  Lanz 
(49  pages);  testimony  of  USSS  Chief 
James  J.  Rowley  and  Assistant  Director 
Thomas  J.  Kelley  before  the  National 
Commission  on  the  Causes  and 
Prevention  of  Violence  (132  pages); 
correspondence  between  the  USSS  and 
the  Senate  Select  Committee  on 
Intelligence  and  the  House  Select 
Committee  on  Assassinations;  a  file 
from  the  USSS  New  York  Field  Office 
(202  pages);  documents  from  the  Office 
of  Investigation  (31  pages);  a  classified 
document  logbook,  1961-1965  (12 
pages);  documents  from  the  personnel 
files  of  USSS  Agents.  The  Review  Board 
examined  other  documents  from 
Protective  Research  Section  files,  which 
it  found  not  to  be  relevant  to 
understanding  the  assassination  of 
President  Kennedy. 
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Notice  of  Correction: 


In  the  December  6,  1996  Federal  Register  (FR  Doc.  96-31046,  61  FR  64662),  three  NSA  documents  were  inadvertently 
published  as  "Additional  Releases  in  Full."  These  documents  will  be  addressed  by  the  Review  Board  at  a  future  meeting. 
They  are:  144-10001-10053,  144-10001-10057,  144-10001-10155. 

On  September  27,  1996,  the  Review  Board  made  formal  determinations  that  were  published  in  the  October  18, 
1996  Federal  Register  (FR  Doc.  96-26742.  61  FR  54411).  For  that  notice  make  the  following  corrections: 


Record  numt>er 


104-10054-10366 
104-10059-10206 
180-10072-10353 


Previously  pub- 
lished 


6;  29;  12/1996 

9;  11;  12/1996 

0;  2;  05/1997 


Correct  data 


5;  30;  5/1997 

22;  28;  05/1997 

0;  3;  05/1997 


On  October  16,  1996,  the  Review  Board  made  formal  determinations  that  were  published  in  the  November  5,  1996 
Federal  Register  (FR  Doc.  96-28333,  61  FR  56937).  For  that  notice  make  the  following  corrections: 


Record  number 

1 

Previously  pub- 
lished 

Con-ectdata 

104-10059-10045  _ „._ 

180-1006S-10373 „ _ 

12:  9;  10/2006 
0;  5:  05/1997 

22;  18;  10^2006 
0;  9;  05/1997 

On  November  14,  1996,  the  Review  Board  made  formal  determinations  that  were  published  in  the  December  6, 
1996  Federal  Register  (FR  Doc.  96-31046,  61  FR  64662). 
For  that  notice  make  the  following  corrections: 


Record  numt)er 


180-10075-10354 


Previously  published 


0;  7;  12/1996 


Correct  data 


0:  8;  05/1997 


On  December  16-17.  1996,  the  Review  Board  made  formal  determinations  that  were  published  in  the  January  9, 
1997  Federal  Register  (FR  Doc.  97-492,  62  FR  1311).  For  that  notiqp  make  the  following  corrections: 


Record  number 


104-10052-10275 


Previously  put>lished 


74;  4;  05/1997 


Correct  data 


73;  5;  12/2006 


Dated:  March  28, 1997. 
David  G.  Marwell, 

Executive  Director. 

(FR  Doc  97-8408  Filed  4-1-97;  8:45  am) 

BILUNG  COOE  611S-01-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  The  U.S.  Geostationary 
Operational  Environmental  Satellite 
(GOES)  Data  Collection  System. 

Agency  Form  Number:  Not 
Applicable. 

OMB  Approval  Number:  0648-0157. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  27  hours. 

Avg.  Hours  Per  Response:  3  hours. 


Number  of  Respondents:  9, 

Needs  and  Uses:  NOAA's  ^OES  Data 
Collection  System  collects  and  transmits 
environmental  data  from  remote 
platforms.  NOAA  allows  other  users 
access  to  any  excess  capacity  on  the 
system  if  they  meet  certain  criteria, 
which  primarily  are  that  they  are 
sponsored  by  a  government  agency 
needing  the  data,  and  that  another 
carrier  service  is  not  adequate.  NOAA 
needs  information  to  determine  if 
applicants  meet  these  criteria.' 

Affected  Public:  Not-for-profit 
institutions,  individuals,  businesses  or 
other  for-profit  organizations,  state, 
local  or  tribal  government. 

Frequency:  One-time  per  applicant. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Adele  Morris, 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  U.S.  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue.  N.W.. 
Washington,  D.C.  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
writhin  30  days  of  publication  to  Adele 
Morris,  OMB  Desk  Officer,  Room  10202, 
New  Executive  Office  Building. 
Washington.  D.C.  20503. 

Dated:  March  27,  1997. 
Linda  Engelmeier. 

Departmental  Forms  Qearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc.  97-«376  Filed  4-1-97;  8:45  ami 
BILUNO  OOOC  3610-1X-P 


Sut>mission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  This 
collection  has  been  submitted  under  the 
Paperwork  Reduction  Act's  emergency 
processing  procedures. 

Agency:  Technology  Administration. 

Title:  National  Medal  of  Technology 
Nomination  Applications. 
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Agency  Form  Number:  None. 

OMB  Approval  Number:  0692-0001. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection — 
Emergency  Review  Requested. 

Burden:  375  hours. 

Avg.  Hrs.  Per  Response:  3  hours. 

Number  of  Respondents:  125. 

Needs  and  Uses:  The  National  Medal 
of  Technology  is  the  highest  honor 
awarded  by  the  President  of  the  United 
States  to  America's  leading  innovators. 
This  Award  is  bestowed  upon 
individuals,  teams,  or  companies  for 
accomplishment  in  the  innovation, 
development,  and  commercialization  of 
technology  as  evidenced  by  the 
establishment  of  new  or  significantly 
improved  products,  processes,  or 
services.  The  program  strives  to 
highlight  the  national  importance  of 
fostering  technological  innovation  based 
upon  solid  science,  resulting  in 
commercially  successful  products  and 
services.  The  information  collected 
through  the  application  process  is  used 
by  the  Technology  Nomination 
Evaluation  Committee  for  selecting 
nominees  to  be  recommended  by  the 
Secretary  of  Commerce  to  the  President 
for  this  Award. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations,  non-for-profit 
institutions,  and  the  federal 
government. 

Frequency:  Applications  are  accepted 
on  an  annual  basis. 

Respondent's  Obligation: 
Respondents  voluntarily  submit  an 
application  in  order  to  be  considered  for 
the  Award. 

OMB  Desk  Officer:  Maya  A.  Bernstein 
(202) 395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  U.S.  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  N.W.. 
Washington,  DC.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maya  A.  Bernstein,  OMB  Desk  Officer, 
Room  10236,  New  Executive  Office 
Building.  Washington,  D.C.  20503.  She 
can  be  reached  at  (202)  395-3785.  An 
emergency  clearance  has  been  requested 
by  April  3, 1997. 

Dated:  March  27, 1997. 
l-inily  Engeinwier, 

Departmental  Forms  Clearance  Officer,  Office 

of  S4anagement  and  Organization. 

(FR  Doc.  97-«377  Filed  4-1-97;  8:45  ami 

MJJNQ  COM  3S1*-1t-P 


Submission  for  OMB  ReviMv; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Report  of  Sample  Shipments  of 
Chemical  Weapon  Precursors. 

Agency  Form  Number:  Not 
Applicable. 

OMB  Approval  Number:  0694-0086. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  125  hours. 

Avg.  Hours  Per  Response: 
Approximately  30  minutes  for  reporting 
requirements  and  5  minutes  for 
recordkeeping  requirements. 

Number  of  Respondents: 
Approximately  50  respondents  and 
recordkeepers. 

Needs  and  Uses:  This  collection  is 
used  to  monitor  sample  shipments  of 
chemical  weapon  precursors  in  order  to 
facilitate  and  enforce  provisions  of  the 
Export  Administration  Regulations  that 
permit  limited  exports  of  sample 
shipments  without  a  validated  export 
license.  The  reports  are  reviewed  to 
monitor  quantities  and  patterns  of 
shipments  that  might  indicate 
circumvention  of  the  regulations  by 
entities  seeking  to  acquire  chemicals  for 
chemical  weapon  purposes. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Quarterly  and 
recordkeeping. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer,  (202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Foritis  Clearance  Officer,  (202) 
482-3272,  U.S.  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Baecher-Wassmer, 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

Dated:  March  27. 1997. 
Linda  Engelneier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  97-8378  Filed  4-1-97;  8:45  ami 
BIUJNQ  CODE  3B10-OT-r 


Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Notification  of  Delivery 
Verification  Requirement. 

Agency  Form  Number:  BXA  648P. 

OMB  Approval  Number:  0694-0008. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  1  hour. 

Avg.  Hours  Per  Response:  30  minutes. 

Number  of  Respondents:  2. 

Needs  and  Uses:  In  order  to  increase 
the  effectiveness  of  export  controls  on 
international  trade  in  strategic 
commodities,  certain  countries 
participate  in  the  Import  Certificate/ 
Delivery  Verification  (IC/DV)  procedure. 
Under  this  procedure,  U.S.  exporters 
may  be  notified  that  they  must  obtain 
fi-ora  their  foreign  consignee  an  "Import 
Certificate."  This  Certificate,  which  is 
issued  by  the  foreign  government, 
certifies  that  the  commodities  exported 
were  actually  delivered  to  the  foreign 
consignee.  When  this  Certification  has 
been  received,  the  U.S.  exporters  must 
complete  the  BXA  form  and  return  it 
and  the  Import  Certificate  to  BXA.  Th>s 
Certificate  can  be  used  as  an 
enforcement  tool. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions,  individuals. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer,  (202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  U.S.  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Baecher-Wassmer. 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 
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Dated:  March  27, 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc.  97-8379  Filed  4-1-97;  8:45  am) 

BILLING  CODE  3610-OT-P 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §  353.22  or  355.22  of 
the  Department  of  Commerce  (the 
Department)  Regulations  (19  CFR 
353.22/355.22  (1993)).  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  to  Request  a  Review 

Not  later  than  the  last  day  of  April 
1997,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
April  for  the  following  periods: 


Period 

Antidumping  Proceed- 

ings: 

Canada:  Sugar  and 

Symps,  A- 122-085 

4/1/96-3/31/97 

France:  Softiitol.  A- 

427-001  

4/1/96-3^1/97 

Greece:  Electrolytic 

IMangar>ese  Dioxide. 

A-484-801   

4/1/96-3AJ1/97 

Japan: 

Calcium  Hypo- 

cNorite,  A-688- 

401  

4/1/96-3/31/97 

BectroLytic  Man- 

gaf>ese  Dioxide, 

- 

A-588-806  

4/1/96-3/31/97 

Lenses,  A-588-819 

4/1/96-3/31/97 

Mtcrodisfcs,  A-588- 

802  

4/1/96-3«1/97 

RoHer  Chain.  A- 

588-028  

4/1/96-3/31/97 

Period 

Kazalthstan: 

Ferrosilicon,  A-823- 

804  

4/1/96-3/31/97 

Kenya:  Standard  Car- 

nations, A-779-602 

4/1/96-3/31/97 

Mexico:  Fresh  Cut 

Flowers,  A-201-601 

4/1/96-3/31/97 

Norway:  Fresti  and 

Chilled  Atlantic 

Salmon  A-403-801 

4/1/96-3/31/97 

South  Korea:  Color 

Television  Receivers, 

A-580-008  

4/1/96-3/31/97 

Taiwan:  Color  Tele- 

vision Receivers, 

Other  Than  Video 

Monitors.  A-683-009 

4/1/96-3/31/97 

The  Ukraine: 

Ferrosilicon,  A-823- 

804  

4/1/96-3/31/97 

Countervailing  Proceed- 

ings: 

Argentina:  Wool,  C- 

357-002 _ 

1/1/96-12/31/96 

Brazil:  Pig  Iron,  C- 

351-062  

1/1/96-12/31/96 

Norway:  Fresh  and 

Chilled  Atlantic 

Salmon.  C^t03-802 

1/1/96-12/31/96 

Peru:  Pompon  Chrys- 

anthemums, C-333- 

601  

1/1/96-12^1/96 

In  accordance  with  §§  353.22(a)  and 
355.22(a)  of  the  regulations,  an 
interested  party  as  defined  by  §  353. 2(k) 
may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  The  Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Piu^uant  to 
19  CFR  355.22(a)  of  the  regulations,  an 
interested  party  must  specify  the 
individual  producers  or  exporters 
covered  by  the  order  or  suspension 
agreement  for  which  they  are  requesting 
a  review  (Interim  Regulations,  60  FR 
25130.  25137  (May  11, 1995)). 
Therefore,  for  both  antidumping  and 
countervailing  duty  reviews,  the 
interested  party  must  specify  for  which 
individual  producers  or  exporters 
covered  by  an  antidumping  finding  or 
an  antidumping  or  countervailing  duty 
order  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  exporters.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
by  an  exporter  (or  a  producer  if  that 
producer  also  exports  merchandise  from 
other  suppliers)  which  were  produced 
in  more  than  one  country  of  origin  and 
each  country  of  origin  is  subject  to  a 
separate  order,  then  the  interested  party 
must  state  specifically,  on  an  order-by- 
order  basis,  which  exporters)  the 
request  is  intended  to  cover. 


Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement.  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  §  353.31(g)  or 
§  355.31(g)  of  the  regulations,  a  copy  of 
each  request  must  be  served  on  every 
party  on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidiunping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  April  1997.  If  the 
Department  does  not  receive,  by  the  last 
day  of  April  1997,  a  request  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  March  27, 1997. 
JoMph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Group  m. 
[FR  Doc.  97-8395  Filed  4-1-97;  8:45  am) 


(A-S70-846] 

Notice  of  Amended  Flnai 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Brake  Rotors  From  the 
People's  Republic  of  China 

AQGNCV:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  2, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Brian  C.  Smith  or  Michelle  A.  Frederick, 
Office  of  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20230; 
telephone:  (202)  482-1766  or  (202)  482- 
0186,  respectively. 
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The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  elective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Rounds  Agreements 
Act. 

Amendment  to  the  Final  Determination 

We  are  amending  the  Hnal 
determination  of  sales  at  less  than  fair 
value  of  brake  rotors  from  the  People's 
Republic  of  China  (the  PRC)  to  reflect 
the  correction  of  ministerial  errors  made 
in  the  margin  calculations  in  that 
determination.  We  are  publishing  this 
amendment  to  the  final  determination 
in  accordance  with  19  CFR  353.28(c). 

Ckise  History  and  Amendment  of  the 
Brake  Rotors  Final  Determination 

On  February  24,  1997,  the  Department 
of  Commerce  (the  Department)  issued 
final  determinations,  pursuant  to 
section  735  of  the  Act,  that  brake  drums 
and  brake  rotors  from  the  PRC  are  being, 
or  are  likely  to  be  sold  in  the  United 
States  at  less  than  fair  value.  See  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Brake  Drums  and  Brake 
Rotors  from  the  People's  Republic  of 
China,  62  FR  9160  (February  28, 1997). 
On  March  10, 13  and  14, 1997,  certain 
respondents '  and  the  petitioner 
submitted  allegations  that  ministerial 
errors  were  made  in  the  Department's 
brake  rotors  final  determination.  Neither 


the  respondents  nor  the  petitioner 
alleged  the  existence  of  ministerial 
errors  in  the  Department's  final 
determination  in  the  companion  brake 
drums  case. 

A  "ministerial  error"  is  dehned  under 
19  CFR  353.28  as: 

"an  error  in  addition,  subtraction,  or  other 
arithmetic  function,  clerical  error  resulting 
from  inaccurate  copying,  duplication,  or  the 
like,  and  any  other  type  of  unintentional 
error  which  the  Secretary  considers 
ministerial."  19  CFR  353.28(d). 

The  Department's  regulations  provide 
that  the  Department  will  correct  any 
ministerial  error  by  amending  the  Hnal 
determination.  Below,  we  discuss  only 
those  ministerial  error  allegations  with 
which  we  agree,  and  which  resulted  in 
a  change  to  a  respondent's  antidumping 
margin.  Only  Southwest  made  such  an 
allegation.  For  a  further  discussion  of 
these  and  all  other  ministerial  error 
allegation  made  in  this  case,  see  March 
25,  1997,  Memorandum  to  Richard  W. 
Moreland,  Acting  Deputy  Assistant 
Secretary,  Import  Administration. 

Southwest 

Southwest  alleged  that  the 
Department  erred  in  its  valuation  and/ 
or  calculations  of  scrap  value, 
rustproofing  oil,  and  freight  cost  for 
coke. 

We  agree  and  have  therefore  made  the 
necessary  corrections  in  the  margin 
program  for  these  errors. 


Conclusion 

As  described  above,  after  reviewing 
the  interested  parties'  allegations  of 
clerical  errors,  w6  have  amended  the 
calculation  of  the  antidumping  margin 
for  Southwest.  Because  of  the  change  to 
the  Southwest  rate,  we  have  also  revised 
the  margin  for  those  respondents  whose 
responses  were  not  examined  in  this 
investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  735(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  brake  rotors 
from  the  PRC  exported  by  companies 
listed  below,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  10, 
1996,  the  date  on  which  the  Department 
published  its  preliminary 
determination.  On  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  the  Customs  Service  will 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  dumping 
margins  by  which  the  normal  value 
exceeds  the  U.S.  price,  as  shown  below. 
These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice.  Suspension  of 
liquidation  instructions  for  firms  not 
listed  below  remain  as  described  in  our 
original  notice  of  Bnal  determination.  62 
FR  9160  (February  28, 1997). 

The  amended  weighted-average 
dumping  margins  for  the  brake  rotors 
respondents  are  as  follows: 


Manu(acturer^)ro(luc8f/expoitef 


Souttiwest  

Respondents  Not  Selected: 

Hebei  Metais  and  Minerals  Import  &  Export  Corporation  

Jilin  Provtnoal  Mactitr>ery  &  Equipment  Import  &  Export  Corporation 

Shiindorig  Jiuyang  Enterpnse  Corporation  

Longjing  WaHong  Tractor  Works  Foreign  Trade  Import  &  Export  Corporation 

Qingdao  Metals,  Minerals  &  Machinery  Import  &  Export  Corporation 

Shanxi  Machinery  and  Equipment  Import  &  Export  Corporation „ 

Xianghe  Zictien  Casting  Corporation  „. 

Yenhere  Corporation  „ „ „ 


Weighted- 
average 

margin  per- 
centage 


16.07 

8.51 
8.51 
8.51 
&51 
8.51 
8.51 
8.51 
8.51 


'  These  rmpondentt  ar«  China  Natioaal 
Automotiva  Industry  ft  Export  Corporation  and 
Laixhou  CAPCO  Machinery  Co..  Ud.  (collectively 


CAIEC/Uizhou  CAPCO):  Shenyang  Honbase 
Machinery  Co..  lAd.  and  Lai  Zhou  Luyuan 
Automobile  Fittings  Co..  Ltd.  (collectively 


Shenyang/Lai  Zhou);  and  Southwest  Technical 
Import  ft  Export  Corporation  (Southwest). 
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This  amended  final  determination  is 
published  pursuant  to  section  735(e)  of 
the  Act. 

Dated:  March  27, 1997. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-«390  Filed  4-1-97;  8:45  am) 
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[A-670-848] 

Notice  of  Postponement  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Freshwater  Crawfish  Tail 
Meat  from  the  People's  ReputHic  of 
China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  2,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainor,  Elisabeth  Urfer  or 
Maureen  Flannery,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  hJW.,  Washington,  DC  20230; 
telephone:  (202)  482-0666,  (202)  482- 
4052,  or  (202)  482-3020,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendbAents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Rounds  Agreements  Act 
(URAA). 

Postponement  of  Final  Determination 

We  have  determined  to  extend  the 
final  determination  based  on  a  request 
by  respondents  that,  should  the 
preliminary  determination  be 
affirmative,  the  Department  extend  the 
due  date  for  the  final  determination  by 
45  days.  The  respondents  requesting  the 
extension  account  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise,  and  the  preliminary 
determination  was  affirmative. 
Therefore,  in  accordance  with  section 
735(a)(2)(A)  of  the  Act  we  are  extending 
the  final  determination. 

The  deadline  for  issuing  the  final 
determination  in  this  case  is  now  no 
later  than  July  24, 1997. 

This  notice  is  published  pursuant  to 
section  735(a)(2)  of  the  Act. 

Dated:  March  27, 1997. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  111. 

|FR  Doc  97-«389  Filed  4-l-«7;  8:45  am) 
aHJUMQ  oooc  »1*-0S-P 


Department  of  Agrfcutture;  Decision  on 
Application  tor  Duty-Free  Entry  of 
Scientific  instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  8»- 
651, 80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  DC. 

Docket  Number:  96-139.  Applicant: 
U.S.  Department  of  Agriculture, 
Phoenix,  AZ  85040-8832.  Instrument: 
Ma'ss  Spectrometer,  Model  Isochrom. 
Manufacturer:  Micromass,  Inc.,  United 
Kingdom.  Intended  Use:  See  notice  at  62 
FR  5619,  February  6, 1997. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides: 

(1)  A  sensitivity  of  one  mass  44  ion 
per  1100  molecules  CO2  and 

(2)  A  precision  of  0.3  per  mil  for 
samples  ranging  from  50  to  150  |ig  C 
The  Nationsil  Institutes  of  Health 
advises  in  its  memorandum  dated 
February  4, 1997  that  (1)  these 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
IFR  Doc.  97-8391  Filed  4-1-37;  8:45  am] 
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Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Conunents  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 


Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Apphcations  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number:  97-021.  Applicant: 
Duke  University,  103  Old  Chemistry 
Building,  Durham.  NC  27708. 
Instrument:  ICP  Mass  Spectrometer, 
Model  PlasmaQuad  3.  Manufacturer  VG 
Elemental,  United  IGngdom.  Intended 
Use:  The  article  is  intended  to  be  used 
for  studies  of  geologic  samples 
including  rocks,  sediments  and  natural 
waters  to  determine  their  chemical 
compositions,  particularly  their  trace 
element  composition.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  the  course  Geo  273S: 
Analytical  Techniques.  Other  educatitxi 
objectives  of  the  instrument  are  use  by 
graduate  students  to  obtain  geochemical 
data  as  part  of  the  Masters  and  Doctoral 
theses  and  by  imdergraduates  to  obtain 
data  for  their  Independent  Study 
projects  and  honors  theses.  Application 
accepted  by  Commissioner  of  Customs: 
March  7, 1997. 

Docket  Number:  97-922.  Applicant: 
Rutgers  University,  PO  Box  6999, 
Piscataway,  NJ  08855.  bistrument:  20/20 
SI  Mass  Spectrometer.  Manufacturer 
Europa  Scientific,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  plants,  animals  and 
other  organic  materials  along  with 
inorganic  materials  which  contain 
carbon,  nitrogen,  oxygen,  sulfur  or 
hydrogen/deuterium.  The  objective  of 
the  investigations  will  be  to  use  the 
stable  isotopes  that  are  contained  in 
inorganic  matter  to  reveal  the  role  of 
organisms  in  the  food  chains.  In 
addition,  the  instrument  will  be  used  for 
educational  purposes  in  the  course 
Environmental  Applications  of  Stable 
Isotope  Mass  Spectroscopy.  Application 
accepted  by  Commissioner  of  Customs: 
March  7, 1997. 

Docket  Number  97-023.  Applicant: 
Wayne  State  University,  5050  Anthony 
Wayne  Drive,  Detit>it,  MI  48202. 
Instrument:  Optical  Biosensor  with 
Accessories,  Model  BIOS-1. 
Manufacturer:  Artificial  Sensing 
Instruments,  Switzerland.  Intended  Use: 
The  article  is  intended  to  be  used  to 
measure  the  rate  of  deposition  of  protein 
molecules  from  a  flowing  solution  onto 
a  solid  substrate  in  order  to  understand 
the  compatibility  of  artificial  organs  and 
other  biomaterials.  Application 
accepted  by  Commissioner  of  Customs: 
March  10. 1997. 

Docket  Number  97-027.  Applicant: 
New  Mexico  Institute  of  Mining  and 


15658  Federal  Register  /  Vol.  62.  No.  63  /  Wednesday.  April  2,  1997  /  Notices 


Fefleral  Register  /  Vol.  62,  No.  63  /  Wednesday,  April  2,  1997  /  Notices 15659 


Technology,  801  Leroy  Place,  Socorro. 
NM  87801.  Instrument:  Electron 
Microprobe.  Model  SX  100. 
Manufacturer:  Cameca,  France.  Intended 
Use:  The  article  is  intended  to  be  used 
for  measuring  the  x-ray  intensity, 
backscattered  and  secondary  electrons 
emitted  by  samples  (minerals,  rocks, 
glasses,  metals,  synthetic  mineral 
phases  and  ceramics)  when  bombarded 
by  a  focussed  electron  beam.  The  data 
will  be  used  for  a  number  of  types  of 
geological,  hydrological  and 
metallurgical  studies.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  the  courses  Geochemistry 
589,  Theory  and  Practice  of  Electron 
Microprobe  Analysis  and  Geochemistry 
489,  Experimental  Mineralogy. 
Application  accepted  by  Commissioner 
of  Customs:  March  12, 1997. 

Docket  Number:  97-028.  Applicant: 
Rutgers  University,  PO  Box  6999, 
Piscataway.  NJ  08855-6999.  Instnunent: 
ICP  Mass  Spectrometer,  Model  Element. 
Manufacturer:  Finnigan  MAT,  Germany. 
Intended  Use:  The  instrument  will  be 
used  in  tandem  with  novel  automated 
sampling  technologies  to  determine 
spatial  and  temporal  patterns  of  trace 
metals  in  sea  water  and  suspended 
solids  in  the  coastal  zone  and  the 
dependence  of  these  patterns  on 
biological  and  physical  processes.  In 
addition,  the  instnunent  will  be  used  to 
teach  a  hands-on  instnunentation 
course  for  oceanographic  and 
environmental  work.  Application 
accepted  by  Commissioner  of  Customs: 
March  12. 1997. 
Frank'w.  Crael. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc  97-8394  Filed  4-1-97;  8:45  am] 
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Geological  Survey;  Notice  of  Decision 
on  Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW..  Washington. 
DC. 

Docket  Number:  96-147.  Applicant: 
U.S.  Geological  Survey,  Denver.  CO 
80225.  Instrument:  Mass  Spectrometer, 
Model  Optima.  Manufacturer: 
Micromass,  United  Kingdom.  Intended 
Use:  See  notice  at  62  FR  6216,  February 
11.1997. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 


scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  a  magnetic  sector  analyzer 
with  a  three  Faraday  cup  multicollector 
and  with  an  internal  precision  of  0.01 
per  mil  for  20  m^I  samples  of  CO  2.  This 
capability  is  pertinent  to  the  applicant's 
intended  purposes  and  we  know  of  no 
other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  97-8393  Filed  4-1-97;  8:45  ami 
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Massachusetts  institute  of 
Technology;  Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC 

Docket  Number:  96-144.  Applicant: 
Massachusetts  Institute  of  Technology, 
Cambridge.  MA  02139.  Instrument:  Chial 
Mixing  Stopped-Flow  System.  Model 
SF-61.  Manufacturer:  Hi-Tech 
Scientific,  United  Kingdom.  Intended 
Use:  See  notice  at  62  FR  6215.  February 
11. 1997. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  existing  instrument  purchased  for 
the  use  of  the  applicant. 

The  National  Institutes  of  Health 
advises  in  its  memorandum  dated 
February  4. 1997,  that  the  accessory  is 
pertinent  to  the  intended  uses  and  that 
it  knows  of  no  comparable  domestic 
accessory. 

We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  to  the 
existing  instrument. 
Frank  W.  Creel 

Director,  Statutory  Import  Programs  Staff. 
(PR  Doc.  97-8392  Filed  4-1-97;  8:45  am] 
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International  Trade  Administration; 
Notice 

agency:  International  Trade 
Administration.  Department  of 
Commerce. 

action:  Notice. 

summary:  The  Assistant  Secretary  for 
Trade  Envelopment  will  lead  a  mission 
to  India  to  explore  opportunities  for  the 
renovation  and  modernization  of 
existing  power  plants.  The  mission, 
which  will  occur  April  28-May  2  in 
India,  will  be  supported  by  the 
Federation  of  Indian  Chambers  of 
Commerce  and  Industry  and  the  U.S. 
Embassy. 

DATES:  Interested  U.S.  firms  should 
apply  to  participate  in  the  mission  as 
soon  as  possible. 

FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  further  information  should 
be  made  to  Helen  Burroughs  (202)  482- 
4931  or  David  Knuti  (202)  482-4179  at 
the  Commerce  Department's  Energy 
Division. 

SUPPLEMENTARY  INFOmHATION:  The 
criteria  for  selection  of  mission 
participants  are: 

•  Relevance  of  a  company's  business 
line  to  mission  goals. 

•  Timeliness  of  completed 
application  (including  participation 
Fee). 

•  Potential  for  business  in  India  for 
companji. 

Any  partisan  political  activities 
(including  positical  contributions)  of  an 
applicant  are  entirely  irrelevant  to  the 
selection  process. 

With  many  power  plants  operating  at 
50-60  percent  of  rated  capacity.  Indian 
power  officials  are  turning  to  renovation 
and  modernization  as  a  method  to  attack 
their  country's  power  shortages.  The 
mission  will  enable  participants  to 
become  familiar  with  conditions  in 
Indian  electric  power  plants  slated  for 
renovation.  They  will  become 
personally  acquainted  with  many  Indian 
officials  and  have  the  opportunity  for 
one  on  one  sessions. 

Dated:  March  27. 1997. 
John  Rasmuaeen, 

Energy  Division. 

[FR  Doc.  97-8345  Filed  4-1-97;  8:45  ami 

BIUJN6COOE  3610-On-P 


Meeting  of  tfte  Presldenf  s  Export 
Council 

agency:  International  Trade 

Administration.  U.S.  Department  of 

Commerce. 

ACTION:  Notice  of  an  open  meeting. 


SUMMARY:  The  President's  Export 
Council  (PEC)  will  hold  a  full  Council 
meeting  to  discuss  topics  related  to 
export  expansion.  The  meeting  will 
include  briefings  on  trade  priorities  and 
issues.  Information  Technology 
Agreement,  economic  sanctions,  and 
Virtual  Trade  Mission  activities.  The 
PEC  was  established  on  December  20, 
1973,  and  reconstituted  May  4, 1979,  to 
advise  the  President  on  matters  relating 
to  U.S.  trade.  It  was  most  recently 
renewed  by  Executive  Order  12991. 
DATES:  April  24, 1997. 
TIME:  1  p.m.  to  4:15  p.m. 
ADDRESS:  The  Washington  Court  Hotel, 
Atrium  Ballroom.  525  New  Jersey 
Avenue.  NW.,  Washington,  DC.,  20001- 
1527.  This  program  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  submitted  by  April  16, 1997, 
to  Lori  Way,  President's  Export  Council, 
9«om  201 5B.  Washington,  DC.  20230. 
^hone:  202-482-1124)  Seating  is 
limited  and  will  be  on  a  first  come  first 
serve  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  Lino  Prosak  or  Lori  Way. 
President's  Export  Council,  Room 
2015B,  Washington,  DC,  20230  (Phone: 
202-482-1124). 

Dated:  March  26, 1997. 
Syhria  Lino  Prosak, 

Staff  Director  and  Executive  Secretary, 

President 's  Export  Council. 

[FR  Doc.  97-8289  Piled  4-1-97;  8:45  ami 
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National  Oceanic  and  Atmoeptieric 
Administration 

P.D.  022497A] 
Fisheries  Bycatch  Plan 

AQBtCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability;  request 

for  comments. 

SUMMARY:  NMFS  aimounces  the 
availability  of  and  seeks  public 
comment  on  the  draft  NMFS  bycatch 
plan.  Managing  the  Nation's  Bycatch: 
Priorities,  Programs  and  Actions  for  the 
National  Marine  Fisheries  Service.  The 
NMFS  bycatch  plan  will  guide  the 
agency's  bycatch-related  research  and 
management  for  the  next  decade.  Any 
written  comments  received  will  be 
considered  by  NMFS  in  the  adoption 
and  implementation  of  the  final  bycatch 
plan. 


DATES:  Written  comments  will  be 
accepted  on  or  before  May  19, 1997. 

ADDRESSES:  Requests  for  copies  of  the 
NMFS  bycatch  plan  should  be  directed 
to  the  NMFS  Office  of  Science  and 
Technology,  1315  East-West  Highway. 
Silver  Spring,  MD.  20910. 
PHONE:(301)713-2363.  FAX:  (301)713- 
1875.  The  NMFS  bycatch  plan  is  also 
available  in  its  entirety  on  the  Internet 
at  http://kingfish.ssp.nmfs.gov/. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

F.  Witzig,  508-^95-2305. 

SUPPLBMBHTARY  INFORMATION: 
Background 

Interest  in  bycatch  in  the  Nation's 
fisheries  has  received  increased 
attention  in  the  last  decade.  During  this 
time,  NMFS  and  its  constituents  have 
come  to  agree  that  fisheries  bycatch  is 
an  issue  of  great  concern  to  those 
interested  in  sustainable  fisheries  and 
marine  ecosystems.  Congress  has 
emphasized  NMFS'  responsibility  to 
address  bycatch  in  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  the  Marine  Mammal 
Protection  Act,  and  the  Endangered 
Species  Act.  Following  a  series  of  public 
symposia  and  workshops  %vith  industry, 
the  conservation  community,  scientists, 
Native  Alaskan  groups,  and  others, 
NMFS  undertook  development  of  a 
national  bycatch  plan.  The  NMFS 
bycatch  plan  will  be  used  as  a  blueprint 
for  the  agency's  bycatch-related  research 
and  management  for  the  next  decade. 

In  the  development  of  the  plan,  NMFS 
conducted  a  siuvey  of  available 
information  on  bycatch  in  the  Nation's 
fisheries  and  efforts  to  understand  and 
manage  the  issue.  The  survey,  which  is 
included  in  the  bycatch  plan,  is 
intended  to  update  information 
previously  compiled  elsewhere,  and  to 
serve  as  a  benchmark  from  which  to 
judge  future  efforts  in  data  collection 
and  management  efforts  to  mitigate 
negative  effects  of  bycatches. 

Issues  in  each  of  NMFS' 
administrative  regions  and  on  the 
national  level  are  addressed  in  detail  in 
the  NMFS  bycatch  plan.  This  discussion 
forms  the  basis  for  a  set  of  research  and 
management  recommendations  that  will 
help  guide  the  agency's  bycatch-related 
activities.  Broadly,  recommendations  in 
the  plan  address  the  acquisition  of 
bycatch  data,  gear  technology  and 
selectivity  research,  the  effects  of 
bycatch.  research  on  individual 
incentive  programs  to  manage  bycatch, 
development  and  implementation  of 
conservation  and  management  measures 
to  address  bycatch,  and  information 
exchange  and  coojserative  management. 


Request  for  Commeiits 

NMFS  intends  that  the  final  version  of 
the  bycatch  plan  will  take  advantage  of 
information  and  recommendations  from 
all  interested  parties.  Therefore, 
comments  and  suggestions  are  hereby 
solicited  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  and  any 
other  person  concerned  with  this  draft 
NMFS  Bycatch  Plan. 

Dated:  March  26. 1997. 
RoUand  A.  Schmittea. 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  97-8364  Filed  4-1-97;  8:45  am) 

BILUNQ  COOK  1S10-82-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Petition  of  the  PhiladeipWa  Stock 
Exchange,  Inc.  for  Exemptive  Relief  To 
Permit  United  States  Customers  To 
Establish  or  Offset  Positions  in  Certain 
Foreign  Currency  Options  on  the  Hong 
Kong  Futures  Exchange  Ltd.  Through 
Registered  Broker-Dealers 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  final  order. 

SUMMARY:  In  response  to  a  petition  by 
the  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"),  the  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  has  issued  an  Order  (the 
"Order")  exempting  from  regulation 
under  the  Commodity  Exchange  Act 
("Act"  or  "CEA") '  transactions  in 
which  United  States  ("U.S.")  customers 
establish  or  offset  positions  in 
Philadelphia  Stock  Exchange.  Inc. 
("PHLX")  foreign  currency  options  on 
the  Hong  Kong  Futures  Exchange  Ltd. 
("HKFE")  through  registered  broker- 
dealers  pursuant  to  regulation  by  the 
Securities  and  Exchange  Commission 
("SEC")  under  the  federal  securities 
laws  and  subject  to  specified  conditions 
as  set  forth  herein.  The  Order  grants  the 
requested  relief  pursuant  to  section 
4c(b)  of  the  Act. 

EFFECTIVE  DATE:  March  28, 1997. 
FOR  FURTHER  MFORMATfON  CONTACT: 
Susan  C.  Ervin,  Deputy  Director/Chief 
Counsel  or  Christopher  W.  Cummings, 
Attorney/ Advisor,  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
NW.,  Washington.  DC.  20581. 
Telephone  number  (202)  418-5450. 
Facsimile  number:  (202)  418-5536. 
Electronic  mail:  tm6cftc.gov. 


« 7  U.S.C  1  ef  seq. 
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WPPLBaotTAKY  information:  On 
October  9, 1996,  the  Commission 
published  a  Notice  of  Proposed  Order 
and  Request  for  Comment  (the 
"Proposing  Release")  *  in  connection 
with  the  petition  of  PHLX  (the  "PHLX 
Petition")  for  exemptive  relief  under 
sections  4(c)  and  4c(b)  of  the  Act.'  In  its 
Petition,  PHLX  requested  that,  to  the 
extent  pertinent,  the  Commission 
exempt  from  its  regulatory  framework 
certain  transactions  by  U.S.  customers 
in  PHLX  foreign  currency  options 
("PCOs")  effected  on  HKFE  pursuant  to 
a  cross-listing  and  clearing  linkage 
arrangement  between  PHLX  and  HKFE. 

I.  Background 

PHLX  and  HKFE  have  entered  into  a 
licensing  agreement  pursuant  to  which 
FCOs  traded  on  PHLX  may  also  be 
traded  and  offset  on  HKFE  (the 
"Linkage").  The  Linkage  is  intended  to 
permit  U.S.  customers,  acting  throuigh 
U.S.-registered  broker-dealers,  to 
establish  FCO  positions  on  PHLX  and 
offset  such  positions  on  HKFE  or  to 
establish  FCO  positions  on  HKFE  and 
offset  the  positions  on  PHLX.*  PHLX 
petitioned  the  Commission  for 
exemptive  relief  in  order  to  assure  that: 

(1)  PHLX  FCOs  may  be  cross-listed  on 
HKFE,  treated  as  fungible  with  PHLX- 
traded  FCOs  and  cleared  through  a 
securities-regulated  clearing 
organization  pursuant  to  the  federal 
securities  laws  and  SEC  oversight;  and 

(2)  the  PHLX  and  HKFE  cross-listed 
FCOs  would  not  be  dually  regulated 
under  the  securities  laws  and  the  CEA, 
taking  cognizance  of  the  policies 
inherent  in  Section  4c(f)  of  the  Act, 
which  provides  that  within  the  U.S. 
options  on  foreign  currencies  may  be 
traded  on  both  hitures  and  securities 
exchanges.  3 


>81  FR  52921  (Octofaer  9,  1996). 

>7  U.S.C  6(c)  and  6c(b)  (1994).  respectively.  The 
intial  thirty-day  period  specified  in  the  Proposing 
Release  for  public  comment  on  the  PHLX  Petition 
would  have  expired  on  htovember  8.  1996  but  was 
extended  to  December  11,  1996.  61  FR  59089 
(November  20.  1996).  The  PHLX  Petition  (dated 
August  15,  1996)  is  described  in  datail  in  the 
Proposing  Release. 

*  Non-U.S.  customers  tvill  also  be  able  to  use  the 
Linkage  to  trade  PHLX  FCOs.  Although  a  non-U.S. 
customer  will  be  able  to  establish  a  position  on 
HKFE  through  an  HKFE  broker  that  need  not  be  a 
clearing  member  of  PHLX.  if  that  customer  wishes 
to  ofbel  or  add  to  that  position  on  PHLX.  the 
customer  (or  his  HKFE  broker)  must  ultimately  do 
io  through  a  broker  that  is  a  PHLX  member  clearing 
through  The  Options  Clearing  Corporation  ("OCC"). 

'7  U.S.C.  6c(f)  (1994)  provides  that  nothing  in  the 
CEA  "shall  be  deemed  to  govern  or  in  any  way  be 
applicable  to  any  transaction  in  an  option  on 
foreign  currency  traded  on  a  national  securities 
exchange."  The  parallel  securities  law  provision  is 
Section  9(g)  of  the  Securities  Exchange  Act  of  1934 
(the  "Exchange  Act").  15  U.S.C  78i(g)  (1994). 
which  provides,  in  relevant  part,  thai: 


A.  PHUC  Foreign  Currency  Options 
Trading 

PHLX  is  a  national  securities 
exchange  which  has  been  registered 
with  the  SEC  since  1934.  Equity 
securities,  equity  and  index  options, 
and  FCOs  are  listed  for  trading  on  the 
PHLX.  PHLX  commenced  trading  FCOs 
on  December  10. 1982.  FCOs  currently 
listed  on  PHLX  include  dollar- 
denominated  options  on  foreign 
currencies,  cross-rate  currency  options, 
cash/spot  FCOs  (which  permit  the 
holder  to  receive  the  difference  between 
the  current  foreign  exchange  sf>ot  price 
and  the  exercise  price  of  the  particular 
contract)  and  customized  currency 
options." 

As  discussed  in  the  PHLX  Petition,' 
trading  of  options  on  PHLX  is  governed 
by  PHLX  rules  that  require,  inter  alia, 
that  a  customer's  account  be  specifically 
approved  for  options  trading  before  any 
option  transactions  may  be  effected  by 
a  PHLX  member  for  that  customer.  Such 
approval  must  be  in  writing,  may  be 
made  only  by  a  person  registered  with 
(and  approved  by)  PHLX  as  a 
"Registered  Options  Principal,"  *  and 
may  occur  only  after  the  PHLX  member 
"exercise(sl  due  diligence  to  learn  the 
essential  facts  as  to  the  customer  and  his 
investment  obiectives  and  financial 
situation." B  PHLX  rules  additionally 
require  that  a  customer's  account  be 
specifically  approved,  in  writing,  for 
transactions  in  foreign  currency  options 


Notwithstanding  any  other  provision  of  law.  the 
(Securities  and  Exchange!  Commission  shall  have 
the  authority  to  regulate  the  trading  of  *   *  '  any 
put,  call,  straddle,  option,  or  privilege  entered  into 
on  a  national  securities  exchange  relating  to  foreign 
currency  *  *  *. 

An  option  on  foreign  currency  is  %vithin  the 
securities  law  definition  of  a  "security"  when  it  is 
"entered  into  on  a  national  securities  exchange." 
Exchange  Act  section  2(a)(1).  15  U.S.C.  77b(a)(l) 
(1994). 

*The  Proposing  Release  more  fully  describes  the 
FCOs  listed  for  trading  on  PHLX  and  cross- 
references  the  relevant  SEC  releases  approving 
PHLX's  proposed  listing  and  trading  of  such  FCOs. 
See  61  FR  52921  at  52922  (October  9.  1996). 

'  PHLX  Petition  at  7-1 1 . 

*  A  "Registered  Options  Principal"  must  pass  a 
proficiency  examiiution  demonstrating  knowledge 
of  the  self-regulatory  organization  requirements 
applicable  to  options  transactions,  including  the 
rules  of  PHLX  and  OCC,  and  also  must  demonstrate 
an  understanding  of  options  trading.  PHLX  Rule 
1024(a).  Both  the  National  Association  of  Securities 
Dealers  ("NASD")  and  PHLX  require  that  persons 
selling  FCOs  pass  a  proficiency  examination. 

•PHLX  Petition  at  7.  quoting  from  PHLX  Rule 
1024(bKii)-  As  used  herein.  "PHLX  member"  means 
a  broker-dealer  that  is  either  a  full  member  of  PHLX 
or  a  non-member  that  has  been  admitted  to  PHLX 
as  a  "Foreign  Currency  Options  Participant."  A 
Foreign  Currency  Options  Participant  must  meet 
(he  same  financial  and  fitness  requirements  as  a  full 
member  of  PHLX  (including  registration  with  the 
SEC  and  compliance  with  SEC  net  capital 
requirements).  iMit  avoids  paying  the  full  price  of 
a  PHLX  seal. 


by  a  "Foreign  Currency  Options 
Principal,"  *°  before  transactions  in 
foreign  currency  options  are  effected. 

PHLX  also  has  a  customer  suitability 
rule,  which  prohibits  a  member  firm 
from  recommending  any  option 
transaction  to  a  customer  unless  the 
firm  "has  reasonable  grounds  to  believe 
that  the  entire  recommended  transaction 
is  not  unsuitable"  for  the  customer.*^ 
Before  a  broker  may  permit  a  customer 
to  begin  trading  options,  SEC  and  PHLX 
rules  require  the  broker  to  provide  to  the 
customer  an  SEC-mandated  disclosure 
document  specific  to  the  particular  type 
of  option  order  the  customer  seeks  to 
enter."  PHLX  and  NASD  rules  also 
regulate  the  content  and  presentation  of 
advertisements,  sales  literature,  and 
other  options-related  communications 
in  connection  with  sales  of  PHLX- 
offered  options  to  the  public.  Each 
foreign  currency  option  contract  on 
PHLX  is  issued  and  marketed  by 
prospectus  pursuant  to  a  registration 
statement  filed  with  the  SEC  under  the    - 
Securities  Act  of  1933  (the  "Securities 
Act").»3 

PHLX  rules  require  member  firms  to 
establish  written  procedures  concerning 
supervision  of  customer  option  accounts 
and  of  all  option  orders  in  such 
accounts  and  to  maintain  a  special 
supervisory  structure  for  foreign 
currency  options.'*  Consistent  with  SEC 
regulations,  PHLX  requires  that  all  order 
tickets  be  time-stamped  immediately 
upon  execution,  and  floor  brokers  and 
traders  are  required  to  report  relevant 
information  regarding  each  option 
transaction.  With  the  exception  of 
specialists,  PHLX  floor  traders  are 
prohibited  fi-om  dual  trading,  that  is, 
trading  a  particular  options  class  for 
their  own  account  on  the  day  of 


'»A  "Foreign  Currency  Options  Principal"  of  a 
PHLX  member  must  be  a  general  partner,  officer  or 
person  or  appropriate  supervisory  or  managerial 
rank  who  has  successfully  completed  a  registered 
options  principal  examination,  allied  member's 
examination  or  other  principal's  examination  (or 
equivalent  demonstration  of  knowledge)  and  who 
has  also  successfully  completed  an  examination 
prescribed  by  PHLX  to  demonstrate  adequate 
knowledge  of  foreign  currency  options  and  foreign 
currency  markets.  PHLX  Rule  1025(c). 

<<  PHLX  Petition  at  8.  quoting  from  PHUC  Rule 
1026(a). 

^'  Exchange  Act  Rule  9b-l  provides  that  an 
options  disclosure  document  must  include 
information  delineating  the  mechanics  of  options 
trading,  options  trading  risks,  the  uses  of  options, 
transaction  costs,  margin  requirements,  and 
relevant  tax  issues.  17  CFR  240.9b-l(1996).  PHLX  . 
Rule  1029  also  requires  delivery  of  the  Rule  9b-l 
options  disclosure  document. 

"The  prospectus  prepared  and  delivered 
pursuant  to  the  Securities  Act  is  a  separate 
document  from  the  options  disclosure  document 
required  to  be  furnished  to  customers  under 
Exchange  Act  Rule  9b-l. 

«  PHLX  Petition  at  9. 
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execution  of  a  customer  order  in  the 
same  options  class.^' 

PHLX  has  represented  that  HKFE  has 
agreed  to  adopt  rules  similar  to  certain 
of  PHLX's  rules  and  requirements 
applicable  to  cross-listed  PHLX  FCOs  in 
order  assure  fungibility.**  HKFE  has 
further  agreed  not  to  adopt  any  rules 
that  conflict  with  PHLX's  options 
rules.*' 

B.  Proposed  PHLX-HKFE  Unkage 

Incorporated  in  1976,  HKFE  is 
licensed  as  an  exchange  company  by  the 
Governor  in  Council  of  Hong  Kong  and 
is  governed  by  a  board  of  directors 
consisting  of  both  HKFE  members  and 
non-members  from  the  Hong  Kong 
financial  and  business  community.  In 
addition,  the  operations  of  the  HKFE 
and  the  HKFE  Clearing  Corporation 
Limited  ("HCC"),  HKFE's  subsidiary, 
are  under  the  jurisdiction  of  and  are 
regulated  by  Hong  Kong's  independent 
financial  regulatory  body,  the  Securities 
and  Futures  Commission  ("SFC") 
pursuant  to  the  Commodities  Trading 
Ordinance,  which  treats  options  on 
foreign  currencies  similarly  to  securities 
options  for  such  purposes,  and  which 
regulates  fitness  and  qualifications  of 
persons  involved  in  customer  order 
solicitation  and  acceptance,  imposes 
minimum  financial  requirements  upon 
persons  accepting  customer  funds,  and 
establishes  requirements  for  the 
protection  of  customer  funds  from 
misapplication,  recordkeeping  and 
reporting,  sales  practices  and  risk 
disclosure,  and  procedures  to  ensure 
compliance  with  such  regulatory 
requirements.  It  currently  is  expected 
that  the  existing  regulatory  structure 
will  continue  beyond  July  1997, 
notwithstanding  the  changeover  to 
mainland  Chinese  rule. 

Currently,  no  FCOs  are  listed  for 
trading  on  HKFE.  The  Linkage  provides 
for  cross-listing  of  PHLX  FCOs. 
permitting  U.S.  customers  and  non-U.S. 
customers  to  establish  positions  in 
PHLX  FCOs  on  HKFE  and  offset  them 
on  PHLX  or  to  establish  PHLX  FCO 
positions  on  PHLX  and  offset  them  on 
HKFE.  Only  registered  broker-dealers 
would  be  permitted  to  carry  the  accQunt 
of  FCOs  traded  through  the  Linkage  on 
behalf  of  U.S.  persons  (and  to  clear 
FCOs  on  the  PHLX  side  of  the  Linkage 
for  non-U.S.  customers).  The  Linkage 


"PHLXPeUtionatll. 

"Such  rules  include  those  regarding  margin 
levels  and  changes  thereof,  position  and  exercise 
limits,  reporting  and  liquidation  of  positions,  quote 
sprMd  parameters,  minimum  fractional  changes, 
allocation  of  exercise  notices,  series  of  options  open 
for  trading,  customized  FCOs  and  settlement  of 
dollar-denominated  FCOs. 

"PHLX  Petition  at  11. 


will  be  applicable  to  all  foreign  currency 
option  contracts  for  which  PHLX  has 
received  SEC  approval.  Pursuant  to  the 
Linkage,  trading  in  PHLX  FCOs  will  be 
permitted  on  (CKFE  during  Asian 
business  hours  in  the  same  manner  as 
such  FCOs  are  currently  traded  on 
PHLX.*"  In  general,  auction  trading  of 
PHLX's  FC(5s  occurs  between  2:30  a.m. 
and  2:30  p.m.  Eastern  Time  each 
business  day.  The  Linkage  thus 
effectively  extends  the  trading  hours  for 
PHLX  foreign  currency  option  contracts. 
FCOs,  regardless  of  where  originated, 
will  be  marketed  by  means  of  the  same 
prospectus  and  subject  to  the  same 
securities  margin  requirements. 

The  Commission  has  permitted 
appropriately  designed  linkages 
between  exchanges  in  different  time 
zones  as  a  means  of  lengthening  trading 
hours,  broadening  distribution  of 
products,  enhancing  trading  volume  and 
open  interest,  and  increasing  the 
capacity  to  offset  risk  or  adjust 
portfolios  in  a  timely  manner  without 
incurring  excessive  transaction  costs.*" 
In  its  Petition,  PHLX  states  that  it 
expects  that  the  proposed  Linkage  will 
stimulate  trading  interest  in  PHLX's 
FCOs  in  the  Far  East.  The  PHLX 
agreement  with  HKFE  does  not  preclude 
similar  agreements  between  HKFE  and 
U.S.  futures  exchanges  with  respect  to 
foreign  currency  options.  Consequently, 
a  similar  linkage  agreement  between 
HKFE  and  a  futures  exchange 
potentially  could  permit  such  an 
exchange  to  extend  its  hours  and  allow 
registered  futures  commission 
merchants  ("FCMs")  to  offset  currency 
options  undertaken  there  on  HKFE. 

OCC,  owned  equally  by  the  five 
national  securities  exchanges  that  list 
options,  functions  as  the  issuer  and 
clearing  organization  for  all  options 
traded  on  national  securities  exchanges, 
including  the  FCOs  traded  on  PHLX. 
OCC  is  regulated  as  a  clearing  agency  by 
the  SEC  under  section  17A  of  the 
Exchange  Act  ^o  and  the  Standards  for 
the  Registration  of  Clearing  Agencies 
issued  thereunder.2*  (XIC  will  issue, 


'■The  licensing  agreement  between  PHLX  and 
HKFE  provides  that  PHLX  FCOs  may  not  be  traded 
on  HKFE  between  the  hours  of  2K)0  a.m.  and  3MS 
p.m.  Eastern  Time,  Monday  through  Friday. 

"The  Clommission  has  approved  linkage 
arrangements  between  the  Singapore  International 
Monetary  Exchange.  Ltd.  ("SIMEX  ")  and  CME 
(approved  August  28.  1984):  between  the 
Commodity  Exchange.  Inc.  ("CXDMEX")  and  the 
Sydney  Futures  Exchange,  Ltd.  ("SFE")  (approved 
August  1, 1986):  between  Marche  a  Terme 
International  de  France  ("MATII^')  and  the  CME 
(approved  September  24.  1992):  and  between  the 
New  York  Merchantile  Exchange  and  SFE 
(approved  September  1. 1995). 

«'15U.S.C78q-l  (1994). 

"  Exchange  Act  Release  No.  34-16900  Qune  17. 
1980)  45  FR  41920. 


clear  and  settle  PHLX  FCOs  that  are 
cross-listed  on  HKFE.*^  Subject  to  SEC 
approval,  PHLX,  HKFE,  and  OCC  expect 
to  enter  into  an  International  Market 
Agreement  (the  "IMA"),  which  will 
govern  the  trading  and  clearance  of 
transactions  in  FCOs  cross-listed  on 
HKFE.  The  IMA  will  address  issues 
relevant  to  the  trading  and  clearance  of 
the  PHLX  contracts,  including  issuance, 
disclosure,  expiration  months,  exercise 
prices,  units  of  trading,  margin,  trade 
information  comparison,  clearing  and 
settlement  of  PHLX  FCOs  traded  on 
HKFE,  and  the  respective  rights  amd 
obligations  of  the  parties  with  respect  to 
such  options. 

Subject  to  SEC  approval,  OCC  ex[>ects 
to  execute  an  "Associate  Clearinghouse 
Agreement"  with  HCC  (or  another 
afBliate  of  HKFE)  organized  for  the 
purpose  of  acting  as  a  clearing 
organization  for  the  PHLX  foreign 
currency  option  contracts  traded  on 
HKFE,  under  which  H(X  (or  such 
affiliate)  will  act  as  an  "associate 
clearinghouse"  of  OCC.  The  Associate 
Clearinghouse  Agreement  will  provide 
that  HCC  (or  other  HKFE  affiliate)  will 
be  treated  in  all  material  respects  as  an 
OCC  clearing  member  for  purposes  of 
clearing  trades  in  PHLX  foreign 
currency  options  for  HKFE  members 
that  are  not  clearing  members  of  OCC, 
whether  such  trades  are  effected  on 
HKFE  or  (through  PHLX  members)  on 
PHLX."  As  such.  HCC  (or  other  HKFE 
affiliate)  will  be  subject  to  SEC 
oversight,  albeit  indirectly  through  the 
SEC's  oversight  of  OCC. 

C.  Request  for  Comments 

in  the  Proposing  Release,  the 
Commission  sought  comments  on  any 
aspect  of  the  Petition  that  commenters 
believed  might  raise  issues  under  the 
CEA  or  Commission  regulations.  In 
particular,  the  Commission  invited 
comments  regarding:  (1)  The 
appropriateness  of  addressing  the 
transactions  specified  in  the  Proposing 
Release  pursuant  to  the  Commission's 
exemptive  authority  imder  section  4(c) 
and/or  pursuant  to  the  Commission's 
plenary  authority  under  section  4c(b); 
(2)  whether  the  proposed  exemption  is 
consistent  with  the  standards  set  forth 
in  section  4(c)  of  the  CEA;  (3)  whether 
there  is  sufficient  authority  under 
existing  law  for  the  SEC  to  exercise  its 
regulatory  and  supervisory  authority 
over  transactions  effected  pursuant  to 
the  Linkage;  (4)  any  material  adverse 


"PHLX  Petition  at  5.  However,  as  noted  below, 
OCC  expects  that  FCO  transactions  for  HKFE 
members  that  are  not  clearing  members  of  OCC  will 
be  cleared  through  HKI^  or  an  affiliate  of  HKFE. 

"  Provision  will  be  made,  however,  for  matters 
such  as  reconciling  non-U.S.  accounting  principles. 
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effects  that  granting  the  PHLX  petition 
would  have  upon  other  securities 
exchanges,  futures  exchanges,  or 
Commission  registrants,  such  as  FCMs, 
from  a  competitive  or  other  perspective; 
(5)  the  type  of  risk  assessment 
information  that  should  be  available  to 
the  Commission  regarding  FCO 
transactions  by  FCM  affiliates;  (6) 
whether  the  Commission  should  attach 
any  conditions  to  any  exemptive  relief 
that  may  be  granted;  and  (7)  any  other 
issues  relevant  to  the  PHLX  Petition. 

Five  comment  letters  were  received: 
one  from  OCC,  one  each  from  the 
Chicago  Board  of  Trade  ("CBOT")  and 
the  Chicago  Mercantile  Exchange 
("CME"),  both  designated  contract 
markets,  one  from  the  SEC,  and  one 
from  the  Futures  Industry  Association 
Inc.  ("FIA"),  a  future's  industry  trade 
organization.  The  comments  of  the  SEC, 
FIA  and  OCC  generally  supported 
granting  the  relief  sought  by  the  PHLX 
Petition;  the  CBOT  and  CME  comment 
letters  offered  conditional  or  qualified 
support  and  identified  various  concerns 
for  hiture  consideration  by  the 
Commission. 

n.  The  Order 

Based  upon  its  consideration  of  the 
PHLX  Petition  and  the  comments 
received,  and  subject  to  SEC  approval  of 
the  relevant  rules  and  agreements 
establishing  and  governing  operation  of 
the  Linkage,  the  Commission  has 
determined  to  issue  an  order,  pursuant 
to  its  authority  under  Section  4c(b)  of 
the  Act,  granting  an  exemption  from 
Commission  regulation  consistent  with 
certain  conditions  more  particularly  set 
forth  herein,  for  Linkage  transactions. 
As  discussed  below,  the  Commission 
has  considered  the  public  comments 
received  in  response  to  the  Proposing 
Release  in  connection  with  issuing  this 
Order. 

A.  Statutory  and  Regulatory  Basis  of  the 
Order 

1.  The  Commission's  Authority  To 
Grant  the  Requested  Relief 

Section  4c(b)  of  the  Act  prohibits 
persons  from  entering  into  any 
transaction  involving  any  commodity 
regulated  under  the  CEA  which  is  of  the 
character  of  or  is  commonly  known  "as 
an  option  •  •  *  contrary  to  any  rule, 
regulation  or  order  of  the  Commission 
•  •  *. "  Section  4c(b)  vests  the 
Commission  with  the  authority  to  adopt 
orders,  rules  or  regulations  to  prohibit 
or  allow  commodity  option  transactions, 
upon  notice  and  opportunity  for 
hearing.  Section  4c(b)  of  the  Act, 
therefore,  affords  the  Commission 
plenary  authority  to  permit  the  trading 


of  commodity  options  outside  of 
designated  futures  exchanges.  ^^ 

CME  and  OCC  commented  that  in 
order  to  permit  the  Linkage  the 
Commission  would  be  required  to  grant 
particularized  relief  and  that  a  new  rule, 
order  or  regulation  must  be  adopted 
under  section  4c(b)  for  this  purpose. 
The  commenters  generally  concurred 
that  the  appropriate  basis  for  granting 
the  relief  requested  would  be  pursuant 
to  an  order  issued  under  section  4c(b). 
Several  commenters  nonetheless  urged 
the  Commission  to  apply  the  standards 
required  for  exercising  its  exemptive 
authority  under  section  4(c)  of  the  Act 
in  determining  whether  to  grant  relief 
under  section  4c(b).  The  SEC  stated  that 
the  CFTC  could  appropriately  address 
Linkage  transactions  under  either 
section  4(c)  or  section  4c(b),  as  both 
sections  provide  the  CFTC  with  broad 
flexibility  to  address  the  transactions 
encompassed  by  the  PHLX  Petition.  FIA 
and  the  CBOT,  however,  commented 
that  basing  an  exemptive  order  solely  on 
section  4c(b)  would  be  more  consistent 
with  the  CEA  than  an  order  based  upon 
sections  4c(b)  and  4(c). 

2.  Consistency  with  Section  4c(0 

The  Commission  believes  that  while 
section  4c(f)  may  not  itself  confer  . 
authority  to  grant  the  requested  relief  to 
the  Linkage,  such  relief  would  be 
consistent  with  the  policy  of  section 
4c(f)  of  the  CEA,  which  provides  that 
nothing  in  the  CEA  "shall  be  deemed  to 
govern  or  in  any  way  be  applicable  to 
any  transaction  in  an  option  on  foreign 
currency  traded  on  a  national  securities 
exchange."  *'  In  its  petition,  PHLX 
contended  that  a  PHLX  FCO  would 
remain  "an  option  on  foreign  currency 
traded  on  a  national  securities 
exchange,"  despite  being  cross-listed  on 
HKFE,  which  is  not  so  registered. ^^ 


'*  Section  4c(b)  provides,  in  relevant  part: 

No  person  shall  oRar  to  enter  into,  enter  into  or 
confirm  the  execution  of,  any  transaction  involving 
any  commodily  regulated  under  this  Act  which  is 
of  the  character  of,  or  is  coimnooly  known  to  the 
trade  as.  an  "option"  |or|  "privilege",  •  •   • 
contrary  to  any  rule,  regulation,  or  order  of  the 
commission  prohibiting  any  such  transaction  or 
allowing  any  such  transaction  under  such  terms 
and  conditions  as  the  Commission  shall  prescribe. 
Any  such  order,  rule,  or  ^ulation  may  be  made 
only  after  notice  and  opportunity  for  hearing,  and 
the  Commission  may  set  different  terms  and 
conditions  for  different  markets. 

**  Section  4c(f)  is  part  of  the  jurisdictional  accord 
between  the  SEC  and  the  CFTC  that  was  codiHed 
in  the  Futures  Trading  Act  of  1962.  Public  Law  97- 
444,  Act  of  January  11.1 983.  effective  January  1 1 . 
isa3,  sec.  102,  96  Stat.  2294,  2296.  The  effect  of  the 
provision  was  thai  the  SEC  would  have  jurisdiction 
over  FCOs  that  trade  on  national  securities 
exchanges,  while  the  CFTC  continued  to  have 
jurisdiction  to  regulate  other  trading  of  FCOs.  H.R. 
Rep.  No.  97-965.  97th  Cong.,  2d  Seas.  82  (1962). 

"The  SEC  and  OOC  coauiwnts  agreed  tvith  ihU 
characterization.  The  SEC  staled  that  it  ««ould  treat 


PHLX  urged  that  "Iflor  this  purpose, 
cross-listing  of  PHLX  foreign  currency 
options  on  the  HKFE  may  be  viewed  as 
adding  another  PHLX  trading  floor,  or  as 
lengthening  the  trading  day  for  PHLX 
foreign  currency  options."  ^^  Thus, 
PHLX  contended  that  section  4c(f) 
should  remove  the  Linkage  from  CFTC 
jurisdiction,  while  requesting  exemptive 
relief  under  sections  4(c)  and  4c(b)  "to 
eliminate  any  potential  uncertainty  as  to 
the  status  of  these  transactions."  ^o 

3.  Consistency  with  Section  4(c) 

Section  4(c)  provides,  in  relevant  part, 
that  the  Commission  may  exempt,  "by 
rule,  regulation,  or  order,  after  notice 
and  opportimity  for  hearing,  *  *  *  any 
agreement,  contract,  or  transaction 
*  *   *  that  is  otherwise  subject  to"  the 
exchange-trading  requirement  of  section 
4(a)  from  all  provisions  of  the  CEA 
except  section  2(a)(l)(B).29  Such 
exemption  may  be  granted  upon  a 
determination  by  the  Commission  that: 
(1)  The  exemption  is  in  the  public 
interest;^"  (2)  the  requirements  from 


the  Linkage  as  an  operating  extension  of  the  trading 
of  FXX)s  on  PHLX  and  therefore  as  being  subject  to 
the  full  scope  of  the  federal  securities  laws  (noting 
that  the  FCOs  traded  on  PHLX  and  HKFE  would  be 
identical,  would  be  cleared  and  settled  through 
OCC,  and  would  be  traded  pursuant  to  an 
agreement  between  PHLX  and  HKFE,  as  are  other 
linked  securities  contracts).  The  CBOT  and  the 
CME.  however,  disputed  that  the  Linkage  should  be 
treated  as  an  extension  of  the  PHLX  trading  floor 
and  questioned  the  validity  of  any  asseriion  of  SEC 
jurisdiction  over  the  establishment  or  offsetting  of 
FCO  positions  on  HKFE. 

"PHLX  Petition  at  2. 

"Id.  In  its  comment  letter.  OOC  supported 
PHLX's  request  that  the  CFTC  issue  an  exemption 
to  eliminate  potential  uncertainty.  CME  and  CBOT 
disputed  PHLX's  assertion  that  transactions  in  the 
cross-listed  FCOs  are  excluded  from  the  CFTC's 
jurisdiction,  contending  that  HKFE  is  not  a  national 
securities  exchange  and  should  not  be  characterized 
as  an  additional  PHLX  trading  floor. 

»7  U.S.C.  6(c)(1)  (1994).  In  particular,  section 
4(cHl)  provides: 

In  order  to  promote  responsible  economic  or 
financial  innovation  and  Eair  competition,  the 
Commission  by  rule,  regulation,  or  order,  after 
notice  and  opportunity  for  hearing,  may  (on  its  own 
initiative  or  on  application  of  any  person,  including 
any  board  of  trade  designated  as  a  contract  market 
for  transactions  for  future  delivery  in  any 
commodity  under  section  5  of  this  Act)  exempt  any 
agreement,  contract  or  transaction  (or  class  thereof) 
that  is  otherwise  subject  to  subjection  (a)  (the 
exchange-trading  requirement)  (including  any 
person  or  class  of  persons  offering,  entering  into, 
rendering  advice  or  rendering  other  services  with 
respect  to,  the  agreement,  contract,  or  transaction), 
either  unconditionally  or  on  stated  terms  or 
conditions  or  for  staled  periods  and  either 
retroactively  or  proepectively,  or  both,  from  any  of 
the  requirements  of  subsection  (a),  or  from  any 
other  provision  of  this  Act  (except  section 
2(aHl)(B]),  if  the  Commission  determines  that  the 
exemption  would  be  consistent  with  the  public 
interest. 

~  As  the  Commission  noted  in  the  Propoeing 
Release,  the  Conference  Committee  Report  on  the 
legislation  enacting  section  4(c)  indicated  that  the 
"public  interest"  includes  "the  national  public 
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which  exemption  is  sought  should  not 
be  applied  to  the  agreement,  contract,  or 
transaction  at  issue  and  the  exemption 
would  be  consistent  with  the  purposes 
of  the  CEA;  (3)  the  agreement,  contract 
or  transaction  will  be  entered  into  solely 
between  "appropriate  persons;"  ^^  and 
(4)  the  agreement,  contract  or 
transaction  will  not  have  a  material 
adverse  effect  upon  the  ability  of  the 
Commission  or  any  contract  market  to 
discharge  its  regulatory  or  self- 
regulatory  duties  under  the  CEA. 

Several  commenters  expressed  the 
view  that,  because  section  4(c)  provides 
the  Commission  with  authority  to 
exempt  from  CEA  regulation 
transactions  in  futures  contracts  on  or 
subject  to  the  rules  of  a  U.S.  exchange, 
it  is  not  the  appropriate  basis  for  an 
exemptive  order  with  respect  to  the 
PHLX/HKFE  Unkage.  However, 
although  CBOT,  CME  and  OCC  argued 
against  reliance  by  the  Commission 
upon  section  4(c)  as  the  basis  for 
granting  an  exemption  for  Linkage 
transactions,  CBOT  and  FIA  luged  the 
Commission  to  consider  the  merits  of 
the  PHLX  Petition  in  light  of  the 
standards  set  forth  in  section  4(c). ^^  The 
Commission  concurs  that  the  standards 
for  exemption  established  by  section 
4(c)  are  relevant  in  determining  whether 
an  order  of  relief  should  be  issued  under 
section  4c(b).  Accordingly,  the 
Commission  has  considered  the  PHLX 
Petition  in  light  of  the  criteria  of  section 
4(c)  and  believes,  for  the  reasons 
discussed  below,  that  granting  the 
Petition  is  consistent  with  such  criteria. 


interests  noted  in  the  (CEA),  the  prevention  of  fraud 
and  the  preservation  of  the  financial  integrity  of 
markets,  as  well  as  the  promotion  of  responsible 
economic  or  financial  innovation  and  fair 
competition."  and  that  the  Commission  should 
"assess  the  impact  of  a  proposed  exemption  on  the 
maintenance  of  the  integrity  and  soundness  of 
markets  and  market  participants"  and  that  an 
exemption  should  not  be  denied  "solely  on  grounds 
that  it  may  compete  with  or  draw  market  share 
away  from  the  existing  market."  HJL  Rep.  No.  978, 
102d  Cong.,  2d  Sess.  78-79  (1992). 

'*  "Appropriate  person"  is  defined  in  section 
4(cM3)  (AHK)  of  the  Act  to  include,  generally,  a 
bank  or  trust  company,  a  savings  association,  an 
insurance  company,  a  registered  investment 
company,  a  commodity  pool  operated  by  a 
Commission  registrant,  certain  business  entities  and 
employee  benefit  plans,  governmental  entities, 
registe««d  broker-dealers,  registered  futures 
commiasion  merchants,  floor  brokers  and  floor 
traders  and  "|s|uch  other  persons  that  the 
Conunission  determines  to  be  appropriate  in  light 
of  their  financial  or  other  qualifications  or  the 
applicability  of  appropriate  regulatory  protections." 
7  U.S.C.  6(c)(3)  (AHK)(1994). 

"OCC  stated  that  "the  Commission  may  of 
course  choose  as  a  policy  matter  to  consider  the 
standards  of  section  4(c)."  CME  stated  that  even  if 
the  Commission  had  authority  under  section  4(c)  to 
grant  the  requested  relief,  the  proposed  exemption 
is  not  consistent  with  (and  does  not  meet  the 
standards  set  forth  in)  section  4(c). 


a.  Consistency  with  the  Public  Interest 
and  Purposes  of  the  Act.  With  respect  to 
the  public  interest  standard  of  section 
4(c),  the  CBOT  commented  that  "(w)hen 
the  retail  public  is  involved,  it  would 
seem  that  the  only  way  an  exemption 
from  CEA  regulation  could  be  consistent 
with  the  public  interest  is  if  another 
comparable  regulatory  scheme  also 
applies."  The  CBOT  expressed  the  view 
that  before  deciding  to  grant  exemptive 
relief,  the  Commission  should  carefully 
examine  "the  nature  and  reach"  of  the 
SEC's  regulation  of  broker-dealers, 
including  the  scope  of  the  SEC's 
authority  to  regulate  "broker-dealers' 
activities  with  respect  to  foreign 
currency  options  traded  on  the  HKFE, 
given  that  such  instruments  are 
technically  not  securities." 

The  Commission  believes  that  based 
upon  the  SEC's  analysis  of  its  regulatory 
authority  with  respect  to  Linkage 
transactions  and  the  other  materials  of 
record,  the  concerns  voiced  by  the 
CBOT  are  adequately  addressed.  Under 
the  linkage,  FCOs  may  be  traded  for  U.S. 
customers  on  a  foreign  futures 
exchange.  The  Commission  does  not 
and,  indeed,  cannot  directly  regulate 
foreign  boards  of  trade,  under  section 
4(b)  of  the  Act.33  Under  that  section, 
however,  the  Commission  has  authority 
to  adopt  regulations  prohibiting  fraud, 
setting  financial  standards,  and 
imposing  registration,  recordkeeping, 
reporting  and  other  obligations  on 
persons  trading  futiues  contracts  for 
U.S.  customers  on  non-U.S.  exchanges. 
Pursuant  to  part  30  of  its  regulations, 
the  Commission  regulates  the  offer  and 
sale  to  U.S.  persons  of  commodity 
option  contracts  made  on  or  subject  to 
the  rules  of  foreign  boards  of  trade. 
However,  the  Commission's  rules  no 
longer  require  prior  authorization  by  the 
Commission  before  a  foreign  commodity 
option  may  be  offered  or  sold  to  U.S. 
customers,  and  therefore,  U.S. 
customers  could  trade  foreign  currency 
options  on  HKFE  without  further  action 
by  the  Commission. 

Moreover,  irrespective  of  the 
characterization  of  HKFE  FCOs  cross- 
listed  with  PHLX  FCOs,  the 
Commission  believes  that  the  SEC  has 
authority  to  exercise  regulatory 
functions  codiparable  to  those  that  the 
CFTC  would  be  able  to  exercise  with 
respect  to  transactions  to  be  established 
or  offiset  on  HKFE  through  the  Linkage. 
The  CFTC  itself  could  not  directly 
regulate  the  HKFE  market  and  would  be 


limited  to  regulating  sales  to  U.S. 
persons  bom  locations  outside  the  U.S. 
in  accordance  with  section  4(b)  of  the 
Act.  The  SEC  regulates  broker-dealer 
fitness,  capital  requirements,  sales 
practices  and  protection  of  customer 
funds.  In  the  limited  circumstances  of 
the  PHLX-HKFE  Linkage,  therefore, 
based  upon  the  SEC's  regulatory 
authority  and  program  applicable  to 
registered  broker-dealers,  and  subject  to 
the  conditions  discussed  below,  the 
Commission  believes  that  its  deference 
to  SEC  regulation  over  the  Linkage  as  a 
whole  to  faciUtate  the  Linkage 
arrangement  is  warranted,  especially  as 
such  deference  is  without  prejudice  to 
a  similar  arrangement  for  linking  a  U.S. 
futures  market  to  HKFE  or  the 
regulatory  characterization  of  foreign 
currency  options  in  that  context. 

Although  it  acknowledged  that  it  does 
not  have  express  authority  over 
activities  occurring  on  HKFE,  the  SEC 
dted  its  authority  under  the  Exchange 
Act  to  condition  approval  of  the  PHLX 
rules  necessary  to  implement  the 
Linkage  upon  establishment  of  adequate 
safeguards  addressing  surveillance- 
sharing  between  PHLX  and  HKFE,  as 
well  as  between  the  SEC  and  Hong  Kong 
regulators;  provisions  for  trading  and 
clearing  the  FCOs  (on  PHLX  and  on 
HKFE);  and  the  requirement  that  the 
FCOs  be  registered  under  the  Securities 
Act.  The  SEC  has  authority  over  OCC 
(and  indirectly  over  HCC  or  other  HKFE 
affiliate)  and  tfie  broker-dealers  who 
will  effect  Linkage  transactions  for  U.S. 
customers  and  offset  on  PHLX  linked 
transactions  undertaken  for  U.S. 
customers.  It  therefore  can  require 
meaningful  safeguards  as  a  condition  for 
approval  of  the  implementing  PHLX  and 
OCC  rule  changes  for  the  Linkage.  ^^ 

The  FIA,  OCC  and  SEC  urged  that  the 
Commission  find  that  the  requested 
exemption  would  be  consistent  with  the 
public  interest  and  the  purposes  of  the 
Act.  To  this  end,  FIA  commented  that 
the  requested  exemptitm  would  not  be 
contrary  to  the  essential  purposes  of  the 
Act  (customer  protection,  financial 
integrity  and  market  integrity)  because: 
(1)  FCOs  executed  on  HKFE  may  be 
offiered  and  sold  in  the  U.S.  only 


"7  U.S.C.  6(b)  (1994).  Section  4(b)  provides  that 
the  Commission  may  not  adopt  any  rule  that 
requires  Commission  approval  of  a  foreign  board  of 
trade's  contracts  or  rules,  or  that  governs  in  any  way 
any  rule  or  contract  term  or  action  of  a  foraign 
board  of  trade. 


M  CBOT  urged  the  Commission  to  cotuider 
carefully  the  nature  and  scope  of  SEC  and  NASD 
regulation  (including  whether  SEC  and  NASD  art 
willing  or  prepared  to  accept  this  jurisdictioa, 
whether  safeguards  exist  equivalent  to  the 
Commission's  segregation  requirements,  and 
whether  the  requested  relief  amounts  to  a  transfer 
to  the  SEC  of  Commission  jurisdiction  over  foreign 
currency  optioiu).  The  SEC  has  indicated  in  its 
comment  letter  that  it  is  prepared  to  exercise 
regulatory  oversight  with  respect  to  transactions 
over  the  Linkage.  Moreover.  PHLX  FCOs  are  already 
subject  to  SEC  and  PHLX  regulation,  and  broker- 
dealer  practices  are  subject  to  NASD  regulation. 
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through  registered  broker-dealers  in 
accordance  with  sales  practice  and 
related  customer  protection  rules  of 
PHLX  and  the  NASD; 

(2)  the  financial  integrity  of  the 
transactions  will  be  assured  because 
they  will  be  settled  and  cleared  by  OCC 
(and  trades  on  HKFE  for  non-OCC 
clearing  members  will  be  carried  out 
pursuant  to  an  agreement  with  OCC): 
and  (3)  market  integrity  is  assured  by 
the  Intermarket  Surveillance  Group 
Surveillance  Sharing  Agreement 
between  PHLX  and  HKFE.  The  SEC 
stated  that  FCOs  cross-listed  on  HKFE 
"would  be  subject  to  full  SEC 
regulation"  and  that  "subjecting  such 
trading  to  a  single  regulatory  regime  is 
appropriate  and  might  additionally    * 
facilitate  efficiencies  in  the  trading, 
clearance  and  settlement  of  such 
transactions." 

CXX  expressed  the  view  that  the 
proposed  relief  would  be  consistent 
with  the  public  interest  because  it  is  an 
essential  precondition  to  the  Linkage, 
and  the  Linkage  itself  is  in  the  public 
interest  because  it  would  "contribute  to 
greater  depth  and  liquidity  in  the 
market  for  PHLX  FX  Options"  and 
"foster  global  market  efficiency  and 
reduce  systemic  risk  by  standardizing 
the  currency  options  traded  on  PHLX 
and  HKFE  and  centralizing  the 
clearance  and  settlement  process  for 
trades  in  such  options."  The  currency 
cash  market  is  a  24-hour  market. 
Establishing  an  Asia  time  zone  link 
extends  the  liquidity  and  the  hedging 
usefulness  of  the  PHLX  foreign  currency 
options  market  and  renders  it  more 
competitive  with  the  larger  over-the- 
counter  market,  subject  to  significant 
regulatory  safeguards  for  participants. 
Pursuant  to  part  30  of  its  regulations, 
the  Commission  routinely  evaluates  the 
comparability  of  other  regulatory 
regimes.  In  this  case,  without  ceding 
authority  or  characterizing  the 
jurisdictional  status  of  the  HKFE  FCOs. 
the  Conmiission  concludes  that 
sufficient  grounds  exist  for  deference  to 
the  SEC  regulatory  regime,  especially  in 
light  of  the  policies  underlying  section 
4^0.  which  supports  trading  in  foreign 
currency  options  in  both  domestic 
securities  and  futures  exchanges,  subject 
to  either  securities  or  futures  laws  and 
the  attendant  regulatory  frameworks, 
respectively. 

b.  The  "Appropriate  Person" 
Criterion.  Section  4(c)  of  the  Act  defines 
the  terra  "appropriate  person"  to 
include  various  categories  of  business 
and  corporate  entities,  including  banks 
and  trust  companies,  savings 
associations;  insurance  companies, 
registered  investment  companies,  CEA- 
regulated  commodity  pools, 


corporations  or  other  business  entities 
with  net  worth  of  $1  million  or  total 
assets  of  $5  million,  and  "[sjuch  other 
[)ersons  that  the  Commission 
determines  to  be  appropriate  in  light  of 
their  financial  or  other  qualifications  or 
the  applicability  of  appropriate 
regulatory  protections.""  In  its 
Petition,  PHLX  urges  that  because  PHLX 
FCOs  "are  subject  to  the  full  panoply  of 
SEC  regulation  under  the  securities 
laws,"  appropriate  regulatory 
protections  apply  to  the  Linkage,  and 
the  Commission  therefore  should  be 
able  to  determine  that  any  person 
eligible  to  purchase  or  sell  such  options 
under  the  SEC  regulatory  scheme  is  an 
"appropriate  person"  within  the 
meaning  of  section  4(c)(3)(K).3b  In  its 
comment  letter,  the  SEC  agreed  that  the 
class  of  permissible  FCO  participants 
proposed  by  PHLX  may  not  be  identical 
to  those  designated  in  the  enumerated 
categories  of  section  4(c)(3)  (A)-())  but 
concluded  that  "it  is  appropriate  for  the 
CFTC  to  determine,  pursuant  to 
4(c)(3)(K),  that  such  persons  are 
appropriate  persons  because  they  meet 
the  requirements  set  forth  by  PHLX  and 
approved  by  the  SEC  for  persons 
engaged  in  exchange-traded  options 
transactions." 

Section  4(c)(3)(K)  permits  the 
Commission  to  determine  that  persons 
engaging  in  transactions  that  are 
otherwise  regulated  5y  another 
governmental  agency  qualify  as 
"appropriate  persons."  In  adopting  rules 
exempting  from  CPTC  regulation  certain 
hybrid  instruments,  the  Commission 
stated  that  "appropriate  persons" 
eligible  for  that  exemption  would 
include  "person(sl  permitted  by 
applicable  securities  or  banking 
requirements  to  purchase  or  enter  into 
the  security  (component)  of  the  hybrid 
instrument  *   *   *."  58  FR  5580  (January 
22, 1993)  (release  adopting  final  rules 
regarding  the  regulation  of  hybrid 
instruments).  As  discussed  above,  the 
SEC.  PHLX  and  NASD  requirements 
applicable  to  U.S.  customers  in  FCO 
transactions  conducted  on  PHLX  will 
apply  equally  to  cross-linked  FCO 
transactions  on  HKFE.  Based  upon  the 
restrictions  imposed  by  these 
requirements  upon  participation  in 
FCOs  cross-linked  on  HKFE  and  the 
other  regulatory  safeguards  applicable  to 
such  transactions,  the  Commission 
believes  that  the  "appropriate  persons" 
criterion  is  satisfied  with  res{}ect  to  U.S. 
persons  engaging  in  FCO  transactions 
pursuant  to  the  Linkage.  ^^ 


«7U.S.C6(cK3)(l»94). 
'•PHLX  Petition  at  16. 

''  However,  an  "appropriate  person"  for  purpoaes 
of  Linkage  traiuacliona  in  accordance  with  this 


c.  No  Material  Adverse  Effect  on 
Regulatory  or  Self -Regulatory 
Responsibilities.  Commenters  differed  in 
their  assessment  as  to  whether  granting- 
the  PHLX  Petition  would  have  a 
material  adverse  effect  on  the  ability  of 
the  Commission  or  any  contract  market 
to  discharge  its  regulatory  or  self- 
regulatory  duties  under  the  CEA.  The 
Commission  believes  that  with 
appropriate  risk  assessment  information 
sharing,  and  retention  of  its  own  ability 
to  terminate  relief,  granting  the 
requested  relief  will  not  interfere  with 
the  Commission's  regulatory  program  or 
adversely  affect  the  ability  of  any  U.S. 
contract  market  to  discharge  its 
regulatory  duties. 

B.  Risk  Assessment 

The  Commission  requested  comments 
regarding  the  type  of  risk  assessment 
information  that  should  be  available  to 
it  concerning  FCO  transactions  efiiected 
by  FCM  affiliates.  The  two  commenters 
who  addressed  this  issue.  The  SEC 
noted  that  all  PHLX/HKFE  cross-listed 
FCO  transactions  involving  U.S. 
customers  must  be  effected  through 
U.S.-registered  broker-dealers  and  that 
the  SEC's  risk  assessment  rules  would 
thus  be  applicable  and  would  result  in 
the  provision  of  imf>ortant  risk 
assessment  data  to  the  SEC.  The  SEC 
has  confirmed  that  it  would  coordinate 
information-sharing  with  the  CFTC  in 
the  event  that  problems  developed 
warranting  CFTX^  review.  Similarly,  the 
OCC  stated  that  there  was  no  need  for 
risk  assessment  information  in  addition 
to  that  which  the  Conunissicn  ciurently 
obtains  regarding  FCM  affiliate 
transactions  on  PHLX,  since  PHLX  and 
HKFE  FCO  transactions  pose  the  same 
risks.  The  Commission  nonetheless  has 
conditioned  this  relief  on  its  atxess  to 
information  on  transactions  through  the 
Linkage  relevant  to  exercise  of  its  and 
its  markets'  supervisory  duties  with 
respect  to  FCMs  or  other  relevant 
futures  market  participants  engaged  in 
Linkage  transactions. 

C.  Conditions 

The  Commission  also  invited 
comment  concerning  whether 
conditions  should  be  attached  to  any 
exemptive  relief  granted  in  response  to 
the  PHLX  Petition.  Several  commenters 
addressed  this  subject.  The  SEC 
recommended  that  the  Commission 
condition  exemptive  relief  on  assured 
availability  to  the  Commission  of 
information  exchanged  pursuant  to  the 
terms  of  the  Intermarket  Surveillance 
Group  Surveillance  Sharing  Agreement 


Order  may  not  be  an  "appropriate  person"  in  other 
contexts. 
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between  PHLX  and  HKFE  and  suggested 
thai  the  Commission  consider 
conditioning  relief  upon  the  SEC's 
approval  of  a  PHLX  implementing  rule 
submission  under  section  19(b)  of  the 
Exchange  Act.  The  CME  urged  the 
Commission  to  ensure  that  adequate 
regulatory  protections  exist  with  respect 
to  any  trading  activities  that  take  place 
in  Hong  Kong,  suggesting,  by  way  of 
example,  that  the  Commission  consider 
whether  the  policies  underlying  Rule 
30.7  *"  require  that  the  foreign  futures 
and  options  secured  amount  for  HKFE 
positions  be  separately  accoiinted  for 
and  segregated  from  customer  funds 
used  to  margin  PHLX  positions.  OCC 
commented  that  it  saw  no  need  for  any 
conditions  other  than  that  the  Linkage 
be  operated  substantially  as  described  in 
the  PHLX  Petition. 

D.  Other  Issues  Raised  by  Commenters 

The  FIA  urged  the  Commission  to 
consider  granting  relief  for  registered 
broker-dealers  that  are  also  registered  as 
FCMs  from  the  restrictions  on  options 
transactions  applicable  to  FCMs  set 
forth  in  Commission  Rule  1.19  and  to 
consider  whether  any  relief  with  respect 
to  the  provisions  of  subchapter  IV  of 
Chapter  7  of  the  Bankruptcy  Code  3»  and 
part  190  of  the  Commission's  rules  may 
be  necessary.  CME  commented  that 
granting  the  requested  relief  would 
amount  to  sanctioning  the  cross- 
margining  of  securities  options  and 
futures  positions  at  the  customer  level 
and  that  if  the  Commission  grants  the 
PHLX  Petition.  CME  expects  to  be 
permitted  to  expand  its  cross-margining 
program  with  OCC  to  include  retail 
customer  accounts.  Because  the  PHLX 
FCOs  are  functionally  identical, 
whether  traded  on  PHLX  or  HKFE,  and 
because  offsetting  positions  will  cancel, 
rather  than  hedge  each  other,  the 
Commission  believes  that  cross- 
margining  arrangements  raise  different 
issues  from  the  cross-listing  of  FCOs.  In 
any  event,  the  Commission  will  address 
any  such  request  on  its  individual 
merits  and  twlieves  that  a  response  to 
CME  is  outside  the  scope  of  this 
proceeding. 

E.  Conclusion 

Regulatory  authority  over  trading 
activity  in  FOOs  is  divided  between  the 
SEC  and  the  CFTC,  and  absent  a  grant 
of  exemptive  relief  by  the  CFTC, 
participation  by  U.S.  customers  in  the 


>*Rule  30.7  sets  (ortfa  an  FCM's  duty  to  maintain 
in  a  segregated  account  at  an  appropriate  depoeitory 
sufficient  money  or  other  property  to  cover  all  of 
its  currant  obligations  to  foreign  fatuies  and  options 
customers  and  to  keep  records  and  make  daily 
computations  with  respect  to  such  obligations. 

'•n  U.S.C  781-786  (1994). 


HKFE  side  of  the  proposed  Linkage 
would  be  subject  to  regulation  under  the 
CEA.  Nonetheless,  upon  consideration 
of  the  PHLX  Petition  and  the  comments 
received  and  for  the  reasons  stated 
above,  the  Commission  has  determined 
to  exercise  its  authority  under  Section 
4c(b)  of  the  Act  by  issuing  the  attached 
Order  granting  the  Petition,  provided 
that  certain  conditions  are  met.  The 
Commission  believes  that  under  the 
specific  circimistances  of  the  Linkage, 
and  subject  to  certain  conditions, 
deference  to  the  SEC  to  provide 
regulatory  oversight  for  the  Linkage  is 
appropriate. 

The  Commission  believes  that  the 
SEC's  existing  regulation  of  registered 
broker-dealers  and  clearing 
organizations,  combined  with  its  ability 
to  condition  approval  of  the  PHLX  and 
OCC  rule  changes  necessary  to 
implement  the  Linkage  upon 
incorporation  of  appropriate  safeguards 
will  enable  the  SEC  to  exercise 
regulatory  authority  over  the  HKFE  side 
of  the  Linkage  comparable  to  that  which 
the  Commission  would  be  able  to 
exercise.  Neither  agency  is  empowered 
directly  to  regulate  HKFE,  but  each  has 
statutory  authority  to  regulate  assigned 
classes  of  market  participants,  and 
thereby,  activities  on  HKFE  of  such 
persons.  The  Commission  believes  that 
the  e)d^i{ig  regulatory  framework 
applicable  to  HKFE  in  Hong  Kong, 
combined  with  the  SEC's  regulation  of 
U.S.  broker-dealers  effecting 
transactions  over  the  Linkage  and 
regulation  of  OCC,  will  be  adequate  in 
the  absence  of  direct  regulation  of 
trading  on  HKFE  by  U.S.  regulatory 
agencies.  Additionally,  the  SEC  has 
authority  over  the  design  of  relevant 
clearing  arrangements  and  the  rules  of 
PHLX  establishing  the  operating 
agreement  between  the  markets  for  the 
Linkage.  The  Commission  further 
believes  that  the  risk  assessment 
information  provided  to  the  SEC  will  be 
adequate  but  that  it  should  likewise  be 
provided  to  the  Commission  upon 
request  or  as  otherwise  appropriate  in 
light  of  market  conditions. 

The  Commission  also  believes  that  the 
standards  set  forth  in  section  4(c)  will 
be  met  by  the  Linkage,  in  that:  (1) 
Granting  the  requested  relief  is  in  the 
public  interest,  because  due  to  the 
applicability  of  a  regulatory  scheme 
comparable  to  the  Commission's,  the 
Linkage  can  operate  to  expand  the 
availability  and  usefulness  of  PHLX 
FCOs,  while  maintaining  regulatory 
protections  for  customers  and  markets: 
(2)  granting  the  requested  relief  will 
neither  interfere  with  the  Commission's 
ability  to  carry  out  its  regulatory 
program  nor  adversely  affect  the  ability 


of  any  contract  market  to  carry  out  its 
self-regulatory  duties;  and  (3)  in  view  of 
the  regulatory  and  self-regulatory 
requirements  regarding  ehgibility  of 
customers  to  effect  transactions  over  the 
Linkage,  it  is  appropriate  to  determine 
pursuant  to  section  4(c)(3)(K)  that 
participation  in  the  Linkage  will  be 
limited  to  appropriate  persons. 

Several  commenters  raised  related 
issues  which  the  Commission  does  not 
believe  affect  the  appropriateness  of 
granting  the  PHLX  Petition.  In  response 
to  concerns  that  broker-dealers  that  are 
also  registered  as  FCMs  may  be 
considered  to  be  in  violation  of  Rule 
1.19  as  a  result  of  transactions  in  FCOs 
on  the  HKFE,  the  Commission  hereby 
confirms  that  PHLX  FOOs  traded  on  the 
Linkage  may  be  considered  exchange- 
traded  "commodity  options"  for 
purposes  of  Rule  1.19(a)  such  that  an 
FCM  would  not  be  precluded  from 
taking  a  position  in  such  FOOs.  With 
respect  to  FIA's  concern  as  to  the 
applicability  of  Subchapter  IV  of 
Chapter  7  of  the  Bankruptcy  Code,  the 
Commission  has  conditioned  its 
exemptive  order  upon  the  applicability 
of  the  SEC's  segregation  requirements 
for  securities,*"  and  Subchapter  in  of 
Chapter  7  of  the  Bankruptcy  Code  *^  to 
securities  broker-dealers.  Consequently. 
PHLX  represents  that  it  will  take 
whatever  contractual  or  regulatory 
actions  may  be  necessary  to  cause  the 
cross-listed  FCOs  to  be  treated  as 
securities  for  purposes  of  the 
Bankruptcy  Code  and  for  purposes  of 
the  segregation  requirements  under 
Exchange  Act  Rule  15c3-3. 

The  Commission  thus  has  determined 
that  an  exemption  with  respect  to  the 
Linkage  shoiild  be  conditioned  upon 
implementation  of  the  Linkage  pursuant 
to  PHLX  and  OOC  rules  approved  by  the 
SEC,  operation  of  the  Linkage  (including 
restrictions  on  participation  by  U.S. 
customers)  substantially  as  described  in 
the  PHLX  Petition,  availability  to  the 
Commission  of  adequate  risk  assessment 
information,  availability  to  the 
Commission  of  surveillance  information 
required  to  be  exchanged  pursuant  to 
the  Surveillance  Sharing  Agreement 
between  PHLX  and  HKFE  and  the 
completion  of  any  necessary  contractual 
or  other  measures  to  cause  FCOs  traded 
over  the  Linkage  to  be  treated  as 
securities  for  purposes  of  securities 
segregation  requirements  and  under  the 
Bankruptcy  Code. 


40 Exchange  Act  Rule  19c»-3. 17  CFR  240.lSc3- 
3  (1996). 
«« 11  UAC  741-752  (1994). 
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Order  of  the  Commodity  Futures 
Trading  Commission  Exempting  From 
Regulation  Certain  Foreign  Currency 
Option  Transactions 

Whereas,  it  is  the  Commission's 
understanding,  based  upon 
representations  made  by  the 
Philadelphia  Stocli  Exchange,  Inc. 
("PHLX")  as  set  forth  in  a  Request  for 
Exemptive  Relief  from  regulation  under 
the  Commodity  Exchange  Act  (7  U.S.C. 
1  etseq.],  dated  August  15, 1996,  that 
PHLX  and  the  Hong  Kong  Futures 
Exchar^e  Ltd.  ("HKFE")  have  entered 
into  a  licensing  agreement  (the 
"Linkage")  pursuant  to  which  foreign 
currency  options  ("FCOs")  listed  and 
traded  on  PHLX  will  be  cross-listed  and 
traded  on  HKFE.  The  Linkage  will 
permit  PHLX  FCOs  to  be  traded  on 
HKFE  during  Asian  business  hours. 
Transactions  for  U.S.  customers  will  be 
effected  only  through  brokers  or  dealers 
registered  as  such  with  the  Securities 
and  Exchange  Commission  ("SEC")  on 
behalf  of  persons  meeting  the  PHLX 
customer  options  account  approval  and 
suitability  standards  (approved  by  the 
SEC)  for  persons  engaging  in  options 
transactions.  Transactions  on  PHLX  for 
non-U.S.  customers,  whether  or  not 
initiated  through  a  non-PHLX  member, 
must  ultimately  be  effiected  through  a 
member  of  PHLX  that  is  a  clearing 
member  of  The  Options  Clearing 
Corporation  ("OCC"). 

Whereas,  transactions  effected 
through  the  Linleage  will  be  issued, 
cleared  and  settled  by  OCC  pursuant  to 
the  terms  of  an  International  Market 
Agreement  ("IMA")  among  PHLX, 
HKFE  and  OCC.  Clearing  of  trades  in 
PHLX  FCOs  for  HKFE  members  that  are 
not  clearing  members  of  OCC  (whether 
such  trades  are  effected  on  PHLX  or  on 
HKFE)  will  be  made  by  an  OCC  clearing 
member  or  an  afBIiate  of  HKFE  (as  an 
"associate  clearinghouse"  of  OCC) 
pursuant  to  an  Associate  Clearinghouse 
Agreement  between  OCC  and  such 
affiliate  of  HKFE,  and  such  associate 
clearinghouse  will  be  treated  in  all 
material  respects  as  a  clearing  member 
of  OCC  for  purposes  of  Linkage 
transactions. 

Whereas,  PHLX  and  HKFE  have 
entered  into  an  Intermarket  Surveillance 
Group  Surveillance  Sharing  Agreement 
obligating  each  to  use  its  best  efforts  to 
obtain  and  provide  information  required 
by  the  other  to  fulfill  its  self-regulatory 
responsibilities. 

Whereas,  PHLX  tvill  submit  for  SEC 
approval  an  amendment  to  PHLX's 
rules,  permitting  the  establishment  and 
operation  of  the  Linkage,  and  that  OCC 
will  likewise  submit  a  rule  amendment 


to  accommodate  clearing  and  settlement 
functions  with  respect  to  the  Linkage. 

And  Whereas,  PHLX  represents  that 
the  licensing  agreement  and  other 
relevant  documentation,  including  the 
Surveillance  Sharing  Agreement,  the 
IMA  and  the  Associate  Clearinghouse 
Agreement,  are  consistent  with  the 
aforesaid  understanding  of  the  Linkage 
arrangement  and  will  be  submitted  to 
the  SEC  for  its  review  in  conjunction 
with  the  SEC's  review  of  PHLX  and  OCC 
rule  changes  to  implement  the  Linkage. 

It  is  therefore  ordered,  pursuant  to 
section  4c(b)  of  the  Commodity 
Exchange  Act  (the  "Act")  and  based 
upon  the  Commission's  consideration  of 
the  representations  set  forth  in  the 
PHLX  Petition  and  the  comments 
received  pursuant  to  the  Notice  of 
Proposed  Order  and  Request  for 
Comments,  that  transactions  in  FCOs 
listed  for  trading  on  HKFE  as  described 
in  the  PHLX  Petition  are  exempt  from 
all  provisions  of  the  Act  and  the 
Commission's  rules  promulgated 
thereunder  subject  to  the  following 
conditions: 

1.  That  the  Linkage  is  operated 
substantially  as  described  in  the  PHLX 
Petition; 

2.  That  FCO  transactions  effected 
pursuant  to  the  Linkage  on  behalf  of 
U.S.  customers  are  undertaken  through 
broker-dealers  registered  as  such  with 
the  SEC,  cleared  through  clearing 
fecilities  subject  to  SEC  oversight,  and 
restricted  to  customers  who  satisfy  the 
customer  options  account  approval  and 
suitability  standards  set  forth  in  PHLX 
rules  approved  by  the  ^C; 

3.  That  the  Linkage  is  implemented 
pursuant  to  rules  of  PHLX  and  OCC 
approved  by  the  SEC  pursuant  to 
section  19(b)  of  the  Securities  Exchange 
Act  of  1934  (the  "Exchange  Act"),  15 
U.S.C.  78s; 

4.  That  HKFE  and  PHLX  will  make 
available  to  the  Commission  upon 
request  all  information  requireid  to  be 
exchanged  under  the  terms  of  the 
Intermarket  Surveillance  Group 
Surveillance  Sharing  Agreement 
between  PHLX  and  HKFE; 

5.  That  HKFE  is  subject  to  rules  which 
establish  fitness  and  qualifications  of 
persons  through  whom  customer  orders 
are  solicited  or  accepted,  minimum 
financial  requirements  for  persons  that 
accept  customer  funds,  measures  for 
protection  of  customer  funds  from 
misapplication,  recordkeeping  and 
reporting  requirements,  minimum  sales 
practice  and  risk  disclosure  standards, 
and  procedures  to  ensure  and  to  audit 
for  compliance  with  regulatory 
requirements; 

6.  That  all  risk  assessment 
information  pertinent  to  the  Linkage 


provided  to  the  SEC  by  broker-dealers 
participating  in  the  Linkage  (and  that  is 
not  otherwise  available  to  the  CFTC 
pursuant  to  its  risk  assessment  rules)  is 
made  available  to  the  Commission  by 
the  SEC  and/or  PHLX  upon  request  and 
as  otherwise  appropriate;  and 

7.  That  the  FCO  positions,  regardless 
of  where  established,  will  be  treated  as 
securities  for  purposes  of  required 
segregation  pursuant  to  Exchange  Act 
Rule  15c3-3  and  for  application  of  the 
relevant  insolvency  laws,  including  the 
Bankruptcy  Code  and  rules,  and 
Securities  Investor  Protection  Act  of 
1970. 

By  issuing  this  Order,  the 
Commission  does  not  intend  to  prohibit 
or  restrict  the  ability  of  any  futures 
exchange  to  establish  a  similar  linkage 
arrangement  with  HKFE. 

By  issuing  this  Order,  the 
Commission  takes  notice  of  its 
surveillance  and  enforcement 
information  sharing  arrangements  with 
the  appropriate  Hong  Kong  regulatory 
authorities. 

The  Commission  retains  the  authority 
to  terminate  or  otherwise  to  modify  this 
relief  at  such  time  as  it  determines  that 
exemption  of  transactions  through  the 
Linkage  is  no  longer  in  the  public 
interest. 

Issued  in  Washington,  E)C  on  March  28, 
1997,  by  the  Conunission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[PR  Doc.  97-8365  Filed  4-1-97;  8:45  am) 

BIUJNO  CODE  6361-01-* 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Inland  Waterways  Users  Board 

agency:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  open  meeting. 

8VJMMARY:  In  Accordance  with  10(a)(2) 
of  the  Federal  Advisory  Committee  Act, 
Public  Law  (92-463)  announcement  is 
made  of  the  next  meeting  of  the  Inland 
Waterways  Users  Board.  The  meeting 
will  be  held  on  18  April  1997  at  the 
Tulsa  Port  of  Catoosa,  located  at  5350 
Cimarron  Road  in  Catoosa,  Oklahoma, 
(Tel.  918-266-2291).  Registration  will 
begin  at  8:30  AM  and  the  meeting  is 
scheduled  to  adjourn  at  5:00  PM.  The 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
Committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 
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FOR  FUIITHER  MFORMATKM  CONTACT: 
Mr.  Norman  T.  Edwards,  3)2-761-8569, 
Headquarters,  U.S.  Army  Corps  of 
Engineers,  CECW-PD,  Washington,  DC 
20314-1000. 

SUPPt-EMBfTARY  INFORMATION:  None. 
Gragory  D.  Showaher, 

Army  Federal  Register  Liaison  Officer. 
(PR  Doc.  97-8336  Filed  4-1-97;  8:45  am] 

BtLUNQ  COOC  Xri»-«S-M 


Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

AOBICY:  Department  of  the  Navy,  DOD. 
ACTION:  E)elete  record  systems  notice. 

StJMMARY:  The  Department  of  the  Navy 
proposes  to  delete  a  records  notice  in  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended. 

DATES:  The  deletions  will  be  effiactive  on 
May  2, 1997,  imless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/POIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Dejiartment  of  the  Navy  proposes 
to  delete  a  system  of  records  notice  in 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended.  The  deletion  is  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended,  which  requires  the 
submission  of  new  or  altered  system 
report. 

Dated:  March  26, 1997. 
L.  M.  Bjmiim, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N04386-1 
SYSTEM  name: 

IG  Investigatory  System  (February  22, 
1993.  58  FR  10740). 

Reason:  Records  in  this  system  were 
consolidated  into  N05041-1,  entitled 


Inspector  Genwal  (IG)  Records  oa 

March  18, 1997  at  62  FR  12806. 

(PR  Doc.  97-8139  Filed  4-1-97;  8:45  am] 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTKM:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  conmients  on  or  before  June  2, 
1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  ].  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLBMBiTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 


collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  C^B  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  neoessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  March  27, 1997. 
Gloria  Parinr, 

Director,  Information  Resources  Management 
Group. 

OflBce  of  Postsecondary  Educatioa 

Title:  Application  for  the 
Comprehensive  Program  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education  (New  Grants  and 
Continuation  Grants). 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden:  Responses:  2,350;  Burden 
Hours:  28,100. 

Abstract:  The  Comprehensive 
application  is  for  competition  awards 
with  a  two-stage  application  process: 
preliminary  and  final.  Continuations  are 
non-competitive  grants  for  ciurent 
comprehensive  program  grantees 
making  satisfactory  progress. 

Office  of  Postsecondary  Edocation 

Title:  Lender's  Application  for 
Payment  of  Insurance  Claim. 

Frequency:  As  needed. 

Affected  Public:  Business  or  other  for- 
profit;  State  and  Federal  Government 
Agencies. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden:  Responses:  6.202;  Burden 
Hours:  2,604. 

Abstract:  The  Lender's  Application 
for  Payment  of  Insurance  Claim  is 
completed  for  each  borrower  for  whom 
the  lender  is  filing  a  Federal  claim. 
Lenders  must  file  for  payment  within  90 
days  of  the  defeult,  depending  on  the 
type  of  claim  filed. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 
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Title:  Office  of  Special  Education  and 
Rehabilitative  Services  (OSERS)  Peer 
Reviewer  Qualifications  Statement. 

Frequency:  Biennially. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden:  Responses:  3,500;  Burden 
Hours:  875. 

Abstract:  In  order  for  OSERS  to 
conduct  a  peer  review  of  their 
discretionary  grant  applications,  it  must 
be  able  to  select  qualified  reviewers. 
This  selection  is  based  on  the 
information  from  the  OSERS  Peer 
Reviewer  Qualifications  Statement  that 
is  altered  into  the  OSERS  Peer  Review 
System.  The  potential  peer  reviewers 
come  from  the  rehabilitation  and  special 
educational  fields. 
(FR  Doc  97-8328  Piled  4-1-97;  8:45  ami 
— jjMQ  oooa  >ow  »1-P 


Notice  of  Proposed  Information 
Collection  Requests 

AQBICY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

summary:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  request  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  2, 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Mwagement  and  Budget,  725  17th 
Street,  NW..  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624.  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 
FOR  FURTHER  MFORMATION  CONTACT: 
Pabick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TIX))  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLaeVTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 


opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requiiement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Sununary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
propo^d  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  March  27, 1997. 

Gloria  Parker. 

Director,  Infonnation  Resources  Management 
Group. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  FoUowup  Study  of  the  Student 
Support  Services  Program. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden:  Responses;  9,286;  Burden 
Hours:  2,205. 

Abstract:  The  Planning  and 
Evaluation  Service  needs  to  survey 
participants  in  the  National  Study  of 
Student  Support  Services  now,  six  years 
after  they  began  postsecondary 
education,  to  evaluate  the  effect  of 
receipt  of  Student  Support  Services. 
Principal  outcome  measures  are 
persistence,  GPA,  and  graduation. 
Effects  on  employment  and  career  plans 
will  also  be  examined. 
(PR  Doc.  97-8329  Filed  4-1-97;  8:45  am) 

BNJJNQ  COOC  40M-01-P 


[CFDA  No.:  84.1940] 

Bilingual  Education:  State  Grant 
Program;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1997 

Purpose  of  Program:  This  program 
provides  grants  to  State  educational 
agencies  to:  (1)  assist  local  educational 


agencies  in  the  State  with  program 
design,  capacity  building,  assessment  of 
student  performance,  and  program 
evaluation;  and  (2)  collect  data  on  the 
State's  limited  English  proficient  (LEP) 
population  and  the  educational 
programs  and  services  available  to  that 
population.  However,  a  State  is  exempt 
from  the  requirements  to  collect  data  if 
it  did  not,  as  of  October  20, 1994,  have 
a  system  in  place  for  collecting  that 
data.        « 

Eligible  Applicants:  State  educational 
agencies. 

Deadline  for  Transmittal  of 
Applications:  May  16. 1997. 

Deadline  for  Intergovernmental 
fleview:  July  17, 1997. 

Applications  Available:  April  1, 1997. 

Available  Funds:  $300,000. 

Estimated  Range  of  Awards:  Up  to 
$100,000. 

Estimated  Number  of  Awards:  3. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  tliis  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75,  77.  79,  80,  81,  82,  85, 
and  86. 

SELECTION  CRITERIA:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  included  in  the 
application  package  for  new  grants 
under  the  State  Grant  Program. 

FOR  FURTHER  MFORMATKMI  CONTACT:  Luis 
A.  Catarineau,  U.S.  Department  of 
F,ducation,  600  Independence  Avenue, 
SW.,  Room  5090,  Switzer  Building, 
Washington  DC.  20202-6510. 
Telephone:  (202)  205-9907.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Infonnation  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  Gopher.ED.Gov  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.SXl  7454. 
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Dated:  March  27, 1997. 
Delia  Pompa, 

Director,  Office  of  Bilingual  Education  and 
Mtnority  Languages  Affairs. 
[FR  Doc  97-8417  Filed  4-l-fl7;  8:45  am) 
MJJNQ  COK  4€W-«V-P 


[CFDA  No:  84.26SA1 

State  Vocational  Rehabilitation  Unit  In- 
Service  Training  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1997 

Purpose  of  Program:  This  program  is 
designed  to  support  projects  for  training 
State  vocational  rehabilitation  unit 
personnel  in  program  areas  essential  to 
the  efiiective  management  of  the  unit's 
program  of  vocational  rehabilitation 
services  or  in  skill  areas  that  will  enable 
personnel  to  improve  their  ability  to 
provide  vocational  rehabilitation 
services  leading  to  employment  • 

outcomes  for  individuals  with 
disabilities.  The  State  Vocational 
Rehabilitation  Unit  In-Service  Training 
program  responds  to  needs  identified  in 
the  comprehensive  system  of  personnel 
development  in  section  101(a)(7)  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(Act).  The  program  may  include  training 
designed  (a)  to  address  recruitment  and 
retention  of  qualified  rehabilitation 
professionals;  (b)  to  provide  for 
leadership  development  and  capacity 
building;  and  (c)  to  provide  training  on 
the  amendments  to  the  Act  made  by  the 
Rehabilitation  Act  Amendments  of 
1992. 

Eligible  Applicants:  Only  State 
agencies  designated  under  a  State  plan 
for  vocational  rehabilitation  services 
under  section  101(a)  of  the  Act  are 
eligible  to  receive  an  award  under  this 
program. 

Deadline  for  Transmittal  of 
Applications:  May  19, 1997. 

Deadline  for  Intergovenunental 
Review:  July  21, 1997. 

Applications  Available:  Applications 
will  be  mailed  to  the  director  of  the 
Designated  State  Units  of  Vocational 
Rehabilitation  on  or  about  April  2, 1997. 
Extra  copies  of  applications  will  be 
available  on  or  about  April  2, 1997. 

Available  Funds:  $5,944,350,  of 
which  $4,755,480  is  available  for 
allocation  to  designated  agencies  for 
basic  awards  and  $1,188,870  is  available 
for  allocation  to  high  quality 
applications  (see  the  "Priorities"  section 
of  this  notice). 

Estimated  Range  of  Base  Awards: 
$19,795-$311.000. 

Estimated  Average  Size  of  Base 
Awards:  $59,000. 

Estimated  Number  (rf  Awards:  81. 


NalK  The  Department  is  not  Ixmnd  by  any 
estimate  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75.  77.  79, 80. 81, 82,  and 
85;  (b)  The  regulations  for  this  program 
in  34  CFR  Part  388;  and  (c)  §§  385.4  and 
385.40  through  385.46  of  34  CFR  Part 
385. 

Priorities 

Under  34  CFR  7S.105(c)(3)  and 
§  388.22  the  Secretary  reserves  a  portion 
of  the  funds  to  support  some  or  all  of 
the  proposals  that  have  been  awarded  a 
rating  of  80  points  or  more  under  the 
criteria  described  in  §  388.20.  In  making 
a  final  selection  of  proposals  to  support 
under  this  program,  the  Secretary 
considers  the  extent  to  which  proposals 
have  exceeded  a  rating  of  80  points  and 
gives  an  absolute  priority  preference  to 
applications  that  meet  one  or  more  of 
the  following  priorities.  The  Secretary 
funds  under  the  quality  portion  of  this 
program  only  applications  that  meet  one 
or  more  of  these  absolute  priorities: 

Absolute  Priority  1 — Development  and 
Dissemination  of  Model  In-Service 
Training  Materials  and  Practices 

The  proposed  project  demonstrates  an 
effective  plan  to  develop  and 
disseminate  infonnation  on  its  State 
Vocational  Rehabilitation  In-Service 
Training  program,  including  the 
identification  of  training  approaches 
and  successful  practices,  in  order  to 
permit  the  replication  of  these  programs 
by  other  State  vocational  rehabilitation 
uinits. 

Absolute  Priority  2 — Distance  Education 

The  proposed  project  demonstrates 
innovative  strategies  for  training  State 
vocational  rehabilitation  imit  persoimel 
through  distance  education  methods, 
such  as  interactive  audio,  video, 
computer  technologies,  or  existing 
telecommimications  networks. 

Absolute  Priority  3 — Enhanced 
Employment  Outcomes  for  Specific 
Populations 

The  proposed  project  supports 
specialized  training  in  the  provision  of 
vocational  rehabilitation  or  related 
services  to  individuals  with  disabilities 
to  increase  the  rehabihtation  rate  into 
competitive  employment  for  all 
individuals  or  spedfied  target  groups. 

For  apphcations:  Applications  will  be 
mailed  to  the  Director  of  the  IDesignated 
State  Units  of  Vocational  Rehabilitation 
on  or  about  April  2, 1997.  To  request  an 
extra  apphcation  package,  please  write 
the  Oants  and  Contracts  Services  Team, 


U.S.  Department  of  Educaticm.  600 
Independence  Avenue,  S.W.,  Room 
3317  Switzer  Building,  Washington, 
D.C  20202.  or  call  (202)  205-835 1 . 

For  information  contact:  Ms.  Beverly 
Steburg,  U.S.  Department  of  Education. 
Region  IV,  61  Forsyth  Street,  S.W.. 
Room  18T91,  Atlanta,  Georgia  30303. 
Telephone:  (404)  562-6336.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Departinent's  electronic  btilletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher'y/gc8.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  appUcaticm  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  audiority: 

29  U.S.Q  770  and  771a. 

Dated:  March  28, 1997. 
Judith  E.  HBomaiui, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  97-«418  Filed  4-1-97;  8:45  am) 

BUJNOCOOC  400»-01-li 


DEPARTMENT  OF  ENERGY 

Office  of  Arme  Control  and 
Nonprollferation  Policy 

Propoaed  Subeequerrt  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Canada  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Agreement  for  (Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Australia  concerning  Peaceful  Uses  of 
Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  imder  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer  RTD/CA(AU)-2  for 
the  transfer  of  200.8  kilograms  of  heavy 
water,  containing  approximately  5.5  ci/ 
kilogram  tritium,  from  Australia  to 
Canada  as  part  of  the  detritiation 
exchange,  will  be  used  by  Ontario 
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Hydro  in  the  operation  of  the  Darlington 
Nuclear  Generating  Station. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  that  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  D.C  on  March  26, 
1997. 

Cherie  P.  Fitigerald. 

Director,  International  Policy  and  Analysis 

Division,  Office  of  Arms  (Control  and 

Nonproliferation. 

|FR  Doc.  97-8348  Filed  4-1-97;  8:45  am] 
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Proposed  Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Canada  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Australia  concerning  Peaceful  Uses  of 
Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer:  RTD/CA(AU)-2  for 
the  transfer  of  596.2  kilograms  of  heavy 
water,  containing  approximately  5.5  ci/ 
kilogram  tritium,  from  Australia  to 
Canada  as  part  of  the  detritiation 
exchange,  will  be  used  by  Ontario 
Hydro  in  the  operation  of  the  Darlington 
Nuclear  Generating  Station. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  that  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Inued  in  Washington,  DC  on  March  26, 
1997. 

Cherie  P.  Fitzgerald, 

Director,  International  Policy  and  Analysis 
Division,  Office  of  Arms  Control  and 
Nonproliferation . 

|FR  Doc  97-«349  Filed  4-1-97;  8:45  am] 
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Notice  of  Intent  to  Provide  Optional 
Prescreening  Process  for  the  National 
Industrial  Competitiveness  Through 
Energy,  Environment  and  Economics 
(NICE^)  Program 

AG04CY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  The  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Intent  to  provide 
optional  prescreening  process  for 
potential  applicants  under  the  DOE 
NICE^  program  solicitation. 

summary:  The  Office  of  Industrial 
Technologies  of  the  Department  of 
Energy  is  funding  a  State  Grant  Program 
entitled  National  Industrial 
Competitiveness  through  Energy, 
Environment,  and  Economics  (NICE'). 
The  goals  of  the  NICE'  Program  are  to 
improve  energy  efficiency,  promote 
cleaner  production,  and  to  improve 
competitiveness  in  industry. 

Background  Information 

The  intent  of  the  NICE'  program  is  to 
fund  projects  that  have  completed  the 
research  and  development  stage  and  are 
ready  to  demonstrate  a  fully  integrated 
commercial  unit.  Some  industrial 
technologies  that  the  NICE'  program  has 
funded  follow:  SO3  Cleaning  Process  in 
the  Manufacture  of  Semiconductors; 
Innovative  Design  of  a  Brick  Kiln  Using 
Low  Thermal  Mass  Technology; 
Continuously  Reform  Electroless  Nickel 
Plating  Solutions;  Recovery  and  Reuse 
of  Water- Washed  Overspray  Paint;  and 
HCl  Acid  Recovery  System.  For  the  past 
six  years  the  NICE'  program  has  offered 
65  grants  (approximately  $20.5  million) 
to  fund  innovative  industrial 
technologies. 

Eligible  applicants  for  funding 
include  any  authorized  agency  of  the  50 
States,  the  District  of  Columbia,  the  U.S. 
Virgin  Islands,  the  Commonwealth  of 
Puerto  Rico,  and  any  territory  or 
possession  of  the  United  States.  For 
convenience,  the  term  State  in  this 
notice  refers  to  all  eligible  State  agency 
applicants.  Local  governments.  State 
and  private  universities,  private  non- 
profits, private  Inisinesses.  and 
individuals,  who  are  not  eligible  as 
direct  applicants,  must  work  with  the 
appropriate  State  agencies  in  developing 
projects  emd  forming  participation 
arrangements.  DOE  strongly  encourages 
and  requires  these  types  of  cooperative 
arrangements  in  support  of  program 
goals. 

The  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  this 
program  is  81.105.  Up  to  $6  million  in 
Federal  funds  will  be  made  available  in 
FY  1998  by  DOE  for  the  August  1997 
solicitation.  Cost  sharing  is  required  by 


all  applicants  and/or  cooperating  project 
participants.  The  Federal  Government 
will  provide  up  to  45  percent  of  the 
funds  for  the  project  in  FY  1998.  The 
remaining  funds  must  be  provided  by 
the  eligible  applicants  and/or 
cooperating  project  participants.  In 
addition  to  direct  financial 
contributions,  cost  sharing  can  include 
beneficial  ftervices  or  items,  such  as 
manpower  equipment,  consultants,  and 
computer  time  that  are  allowable  in 
accordance  with  applicable  cost 
principles.  The  state  applicant  is 
required  to  have  an  industrial  partner  to 
be  considered  eligible  for  grant 
consideration. 

Presolicitation 

This  notice  is  to  advise  potential 
applicants  and  project  participants  of 
the  August  1997  solicitation  and  that 
DOE  will  accept  presolicitation 
sul)missions  that  set  out  a  brief 
description  of  the  potential  projects. 
The  submissions  should  not  exceed  two 
pages  and  should  adhere  to  the  format 
laid  out  in  the  preproposal  format.  This 
format  can  be  obtained  by  calling  the 
U.S.  Department  of  Energy's  Golden 
Field  Office  contacts  (listed  below).  All 
preproposal  submissions  will  be 
reviewed  by  NICE  '  project  monitors  at 
the  Golden  Field  Office.  The  monitors 
will  provide  comments  to  the  submitter 
on  the  proposed  project's  applicability 
to  the  NICE  '  program.  In  addition,  the 
reviewers  will  provide  feedback  which 
the  applicant  can  use  to  formulate  and 
refine  their  proposal. 

The  submission  of  a  presolicitation 
description  is  not  mandatory  for 
submitting  an  application  under  the 
August  1997  solicitation.  The  DOE 
reviews  and  comments  under  the 
presolicitation  process  will  not  be  used 
by  DOE  in  evaluating  or  awarding 
applications  under  the  solicitation.  The 
only  purpose  of  the  presolicitation 
process  is  to  assist  potential  applicants, 
who  may  need  assistance,  in  refining 
their  application. 

DATES:  A  brief  description  of  the 
proposed  project  can  be  submitted  to 
the  Golden  Field  Office  on  or  before  July 
1, 1997.  All  summaries  must  be 
submitted  through  a  state  agency. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Hass,  at  (303)  275-^728,  or  Doug 
Hooker,  at  (303)  275-4780,  at  the  U.S. 
Department  of  Energy  Golden  Field 
Office,  1617  Cole  Boulevard,  Golden, 
Colorado  80401,  for  referral  to  the 
appropriate  DOE  Regional  Support 
Office  or  State  Agency.  In  addition, 
information  on  the  NICE '  program  can 
be  located  at  http//www.oit.doe.gov/ 
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Access/nice '.  The  Contract  Specialist  is 
James  Damm,  at  (303)  275-4744. 

Issued  in  Golden,  Colorado,  on  March  21, 
1997. 

John  W.  Meeker, 

Procurement  Manager,  GO. 

|FR  Doc.  97-8351  Filed  4-1-97;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-81-003] 

Carnegie  Interstate  Pipeline  Company; 
Notice  of  Tariff  Filing 

March  27, 1997. 

Take  notice  that  on  March  24, 1997, 
Carnegie  Interstate  Pipeline  Company 
(CIPCO),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  revised 
tariff  sheet,  with  an  effective  date  of 
February  1,  1997: 

Substitute  Twelfth  Revised  Sheet  No.  7 

CIPCO  states  that  the  purpose  of  the 
filing  is  to  reflect  its  currently  effective 
Annual  Charge  Adjustment  of  $0.0019 
per  Dth  and  correct  an  error  made  in  its 
filing  to  implement  the  settlement 
approved  by  the  Commission  in  Docket 
No.  RP96-81,etal. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Casheli. 
Secretary. 
[FR  Doc.  97-8323  Filed  4-1-97;  8:45  am] 
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[Docket  No.  OA97-611-000] 

Consolidatsd  Edison  Company  of  New 
Yortc;  Notice  of  Filing 

March  27, 1997. 

Take  notice  that  on  January  28, 1997, 
Consolidated  Edison  Company  of  New 
York.  Inc  (Con  Edison)  tendered  for 
filing  an  amendment  to  rate  schedule 
FERC  No.  139,  an  agreement  with 
Orange  and  Rockland  Utilities,  Inc. 


(Orange  &  Rockland)  for  the  purchase 
and  sale  of  energy  and  capacity. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Orange  &  Rockland. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  4,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-8319  Filed  4-1-97;  8:45  ami 
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[Docket  Na  CP97-293-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Application  for  Abandonment 
by  Transfer 

March  27. 1997. 

Take  notice  that  on  March  18,  1997, 
Florida  Gas  Trans^  ission  Company 
(FGT),  P.O.  Box  1188,  Houston.  Texas. 
77251-1188.  filed  in  Docket  No.  CP97- 
293-000.  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act 
(NGA)  requesting  permission  and 
approval  to  abandon  by  transfer  to 
Texas  Eastern  Transmission  Corporation 
(TETCO)  certain  interconnecting 
&cilities  located  west  of  the  Atdiafalaya 
River  at  the  interconnection  with 
TETCO's  system  in  St.  Landry  Parish. 
Louisiana,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  FGT  requests  that  the 
Commission  issue  an  order  authorizing 
the  abandonment  by  transfiBr  to  TETCO 
of  the  800  feet  of  24-inch  pipeline 
(Interconnecting  Facilities)  connecting 
FGT's  M&R  Station  to  TETCO's 
facilities.  FGT  states  that  the 
Interconnecting  Facilities  were 
authorized  in  Docket  No.  CP74-56,  and 
replaced  with  a  higher  grade  of  24-inch 
pipe  in  the  Spring  of  1996  pursuant  to 
Section  2.55(b)  of  the  Commission's 
Regulations.  FGT  also  states  that  it  will 
retain  ownership  of  the  M&R  Station 


including  the  EFM/SCADA  equipment, 
but  TETCO  «vill  operate  the  Station 
along  with  the  remaining  facilities 
necessary  to  render  gas  transportation 
service  for  both  systems.  FCT  further 
states  that  TETCO  shall  acquire  the 
Interconnecting  Facilities  under  its 
blanket  certificate  pursuant  to  Section 
157.208  and  shall  report  the  focilities  in 
the  required  Annual  Report  after  FGT 
receives  Commission  authorization  to 
abandon  by  transfer. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 
17, 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  886  First 
Street,  NE..  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  CoDunission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  FGT  to  appear  or  be 
represented  at  the  hearing. 
Loto  D.  CaalMU, 
Secretary. 

IFR  Doc  97-8316  Filed  4-1-97;  8:45  am) 
BiujNQ  COOE  enr-ei-M 
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[Dociwt  Na  RP97-2M-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  27. 1997. 

Take  notice  that  on  March  24. 1997, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  the  following  tariff  sheets,  with 
an  effective  date  of  May  1. 1997: 

Twentieth  Revised  Sheet  No.  8A 
Twelfth  Revised  Sheet  No.  8A.02 
Eighteenth  Revised  Sheet  No.  8B 
Eleventh  Revised  sheet  No.  8B.01 

FGT  states  that  Section  24  of  the 
General  Terms  and  conditions  (GTC)  of 
FGT's  Tariff  sets  forth  the  mechanisms 
by  which  FGT  is  permitted  to  collect 
recoverable  transition  costs.  The 
provisions  of  Section  24.C.2.  and 
Section  24.D.2  provide  that  to  the  extent 
that  in  any  month  the  balance  of  the 
TCR  account  and/or  636  Account 
reaches  zero  or  is  a  net  credit  balance, 
the  assessment  and  crediting  of  the  TCR 
Reservation  Change,  the  636  Reservation 
Charge,  and  the  TCR  Usage  Surcharge 
shall  cease  unless  and  until  the  TCR 
and/or  636  Account  again  reach  a  net 
debit  balance. 

FGT  states  that  it  is  filing 
concurrently  herewith  a  Transition  Cost 
Recovery  Report  (TCR  Report)  which 
reflects  the  payment  by  FGT  of 
$1,750,000.00  and  $12,159.49 
recoverable  under  FGT's  TCR 
mechanism  and  Order  No.  636 
mechanism  respectively.  The  TCR 
report  also  reflects  that,  based  upon 
estimated  recoveries,  FGT's  Order  No. 
636  Account  balance  will  be  fully 
recovered  during  March,  1997  and  the 
TCR  Account  balance  will  be  fully 
recovered  during  April,  1997. 

Accordingly,  FGT  states  that  it  is 
filing  herein  to  suspend  its  TCR 
Reservation  Charge.  636  Reservation 
Charge  and  TCR  Usage  Surcharge 
effective  May  1, 1997.  FGT  states  that  it 
will  make  a  supplemental  filing  no  later 
than  Jvme  15, 1997  to  reflect  actual 
recoveries  for  the  months  of  March  and 
April,  1997  and  to  set  forth  its  proposal 
to  refund  any  overcoUections  that  may 
occur  during  April,  1997.  Pursuant  to 
the  provisions  of  Section  24,  these 
charges  and  surcharges  will  remain 
suspended  unless  and  until  the  TCR 
Account  and/or  the  636  Account  reach 
a  net  debit  balance. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  IX  20426. 
in  accordance  with  Sections  385.211 


and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  F'rotests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
(PR  Doc.  97-8325  Filed  4-1-97;  8:45  am) 

BHJJNQ  CODE  (TIT-OI-M 

[Docket  No.  RP97-297-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Transition  Cost  Recovery 
Report 

March  27,  1997. 

Take  notice  that  on  March  24,  1997, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  a  Transition 
Cost  Recovery  Report. 

FGT  states  that  Section  24  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  sets  forth  the  mechanisms  by 
which  FGT  is  permitted  collection  of 
recoverable  transition  costs.  Section 
24.B.4  requires  the  submission  of  a 
semiannual  report  each  May  1  and 
November  1  sununarizing  the  activity 
which  has  occtmed  in  FGT's  TCR 
Accoimt  and  Order  636  Account. 

FGT  states  that  on  November  1, 1996. 
in  Docket  No.  RP96-56-000.  it  filed  a 
transition  cost  recovery  report  for  the 
period  ended  October  31. 1996.  Since 
October  31.  1996.  FGT  has  incurred 
additional  settlement  payments  of 
$1,750,000.00  and  $12,159.49. 
recoverable  under  FGT's  TCR 
mechanism  and  Order  No.  636 
mechanism,  respectively.  At  this  time, 
FGT  does  not  anticipate  that  any  further 
production  and/or  gas  supply  settlement 
payments  will  be  required. 

Therefore,  FGT  respectfully  requests 
waiver  of  any  provisions  of  its  tariff  as 
may  be  required  to  file  the  "out-of- 
cycle"  report  submitted  herein,  in  lieu 
of  the  semiannual  report  due  May  1, 
1997. 

FGT  states  that  the  instant  filing 
simmiarizes  the  actual  activity  that  has 
occurred  in  FGT's  TCR  Account  and 
Order  636  Account  through  February 
28,  1997.  Actual  throughput  and 
recoveries  for  the  months  of  March  and 
April,  1997  are  not  known  at  this  time 


and  estimates  have  been  reflected  herein 
for  informational  purposes.  The  report 
attached  hereto  indicates  FGTs  Order 
636  Account  balance  will  be  fully 
recovered  during  April,  1997. 
Accordingly,  FGT  is  filing  concurrently 
herewith  to  suspend  its  TCR  and  636 
Reservation  Charges  and  TCR  Usage 
Surcharge  effective  May  1, 1997. 

FGT  further  states  it  will  make  a 
supplemental  filing  no  later  than  June 
15,  1997  to  reflect  actual  throughput 
and  recoveries  for  the  months  of  March 
and  April,  1997  and  to  set  forth  its 
proposal  to  refund  any  overcoUections 
that  may  occur  during  April,  1997. 

FGT  states  that  copies  of  the  report 
were  mailed  to  all  customers  serviced 
under  the  rate  schedules  affected  by  the 
report  and  the  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  D.C. 
20426  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  2,  1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  97-8326  Filed  4-1-97;  8:45  ami 
BIUJNQ  COOE  •717-«1-M 


[Docltat  No.  RP97-1 02-002] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

March  27. 1997. 

Take  notice  that  on  March  24, 1997, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
worksheets,  as  explained  in  its  filing, 
which  reflect  the  requirements  set  forth 
in  the  Commission's  March  12, 1997 
order. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT'S 
customers  and  to  the  state  commissions 
of  Arkansas.  Illinois  and  Missouri. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
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20426,  in  accordance  with  18  CFR 
395.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  3, 1997.  Pretests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-8324  Filed  4-1-97;  8:45  am) 
aiujNQ  CODE  srir-ei-M 


[Docket  No.  RP97-298-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  27, 1977. 

Take  notice  that  on  March  25, 1997, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  with  a  proposed  effiective  date  of 
May  1, 1997. 

MR'T  states  that  the  purpose  of  this 
filing  is  to  make  corrections,  eliminate 
outdated  practices,  reformat  MRT's 
forms  of  service  agreement  and  Master 
Capacity  Release  Agreement,  and 
shorten  the  time  in  which  prospective 
customers  must  return  executed  service 
agreements. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  commissions 
of  Arkansas,  Illinois  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  18  CFR  385.211  and 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  {>erson  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-8327  Filed  4-1-97;  8:45  ami 
aiLUNQ  cooe  mr-ai-M 


[DockM  No.  CP97-6»-001] 

Natural  Gas  Pipelins  Company  of 
America;  Notioa  of  Compliance  FHing 

March  27, 1997. 

Take  notice  that  on  March  20, 1997, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  and  Second 
Revised  Volume  No.  2,  the  following 
tariff  sheets: 

Sixth  Eevaed  Vohnw  No.  1 

Second  Revised  Sheet  No.  4A 

Second  Revised  Volume  No.  2  ^ 

Twenty-Eighth  Revised  Sheet  Ho.  lA 
First  Revised  Sheet  No.  996 

Natural  also  requests  a  waiver  of  the 
Commission's  regulations  to  permit  the 
tariff  sheets  to  b^x>me  effective  March 
20, 1997,  the  date  of  Natural's  filing. 

Natural  states  that  the  purpose  of  this 
fiUng  is  to  cancel  Nattiral's  Rate 
Schedule  X-84,  a  gas  transportation 
agreement  between  Natiual  and  Koch 
Gateway  Pipeline  Com[>any  (Koch 
Gateway),  formerly  United  Gas  Pipe 
Line  Company,  dated  May  24, 1976. 
Natural  fiuther  states  that  these  tariff 
sheets  are  being  submitted  in 
compliance  with  the  Commission  order 
issued  on  December  23, 1996  in  IDocket 
No.  CP97-56-000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  April  7,  1997, 
file  with  the  Federal  Energy  Regulatory 
Commission,  Washington  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-8315  Filed  4-1-97;  8:45  am] 
BMjjNQ  COOE  trn-ot-m 


(Docket  Na  FAM-46-001] 

Northam  Bordar  Pipelina  Company; 
Notice  of  Rafund  Report 

March  27, 1997. 

Take  notice  that  on  July  12, 1996, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  its 
billing  adjustment  report  pursuant  to 
Section  154.501  of  the  Commission's 
Regulations  and  in  accordance  Mrith  a 
letter  order  from  the  Director,  Division 
of  Audits,  dated  May  176, 1996  in 
Docket  No.  FA93-45-000. 

Northern  Border  states  that  it  is  also 
submitting  with  this  billing  report  a 
letter  to  the  Office  of  Chief  Aocoimtant 
containing  the  required  journal  entries 
and  supporting  documentation. 
Northern  Border  states  that  in  addition 
to  item  No.  1,  the  billing  adjustment 
includes  $59,473  for  items  Nos.  3  and  4 
of  the  report. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  3, 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lows  D.  Cashell. 
Secretary. 

[FR  Doc  97-8320  Filed  4-1-97;  8:45  am] 
HLUNQ  COOE  (nr-ai-M 


[Docket  No.  CP97-29e-000] 

Southern  Natural  Gas  Company; 
Notice  of  Application  for  Alwndonment 

March  27, 1997. 

Take  notice  that  on  March  20, 1997. 
Southern  Natural  Gas  Company 
(Southern),  AmSouth-Sonat  Tower, 
1900  Fifth  Avenue  North,  Birmingham. 
Alabama  35203  filed,  in  Docket  No. 
CP97-296-000.  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's 
Regulations,  for  permission  and 
approval  to  abandon  by  sale  to 
Shoreham  Pipeline  Company 
(Shoreham),  certain  pipeline  segments 
and  receiving  stations  located  in  Iberia 
Parish  and  St.  Martin  Parish,  Louisiana, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 
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Southern  relates  that  it  seeks  to 
abandon  approximately  20  miles  of 
pipeline  in  Louisiana.  As  described  in 
its  application.  Southern  wants  to 
abandon  certain  portions  of  its  10-inch 
Loisel  Field  Line  in  Iberia  and  St. 
Martin  Parishes,  Louisiana,  and  portions 
of  its  4-inch  Loisel  Field  McCartw  Line 
and  its  S-inch  Iberia  Field  Line  in  Iberia 
Parish,  Louisiana.  Southern  also 
requests  permission  to  abandon  five 
receiving  stations  in  Iberia  Parioh. 
Louisiana:  The  Loisel  Field  McCarter 
Receiving  Station,  the  Loisel  Field 
Emerald  CNl  Receiving  Station,  the 
Ibwia  Field  Receiving  Station,  the 
Fausse  Point-Cities  Service  Receiving 
Station,  and  the  Fausse  Point-Sun  Gas 
Company  Receiving  Station. 

Southern  explains  that  it  is  no  longer 
economical  for  it  to  maintain  the 
fecilities  in  view  of  the  minimal  gas 
production  that  is  received  by  the 
facilities  for  transportation;  the  sale  of 
the  £acilities  will  lower  Southern's  long- 
term  costs  by  reducing  its  operating  and 
maintenance  costs,  fuel  and  gas  loss, 
and  capital  expenditures  for  upgrading 
of  lines  and  receiving  stations;  and  all 
of  Southern's  gas  purchase  contracts  in 
the  Ibeha  and  Loisel  Fields  have 
terminated.  Southern  says  that 
Shoreham  wants  to  piut^se  the 
fiacilities  to  connect  new  sources  of 
supply  to  its  pipeline  system  and  will, 
upon  purchase,  connect  the  facilities  to 
an  existing  Shoreham  pipeline  in  the 
area  of  the  facilities  and  will  disconnect 
the  facilities  from  Southern's  system. 

Southern  indicates  that  Shoreham 
will  pay  a  purchase  price  of  $50,000  for 
the  facilities.  Southern  states  that  the 
proposed  abandonment  by  sale  to 
Shoreham  will  not  affect  the  capacity  of 
Southern's  pipeUne  system.  Southern 
relates  that  Acadiana  Gas  Systems,  Inc., 
who  o%vns  and  operates  proiduction 
facilities  connected  to  the  Fausse  Point- 
Sun  Gas  Company  Receiving  Station,  is 
the  only  producer  on  the  facilities 
Southern  proposes  to  abandon. 
Southern  asserts  that,  after  the 
abandonment,  this  producer  may 
continue  to  flow  gas  volumes  from  its 
production  facilities  by  accessing 
Shoreham's  pipeline  system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 
17. 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  and  385.211)  and  the 
regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 


it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  piuvuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Southern  to  appear  or  to 
be  represented  at  the  hearing. 
Lois  D.  CulwU, 
Secretary. 
(FR  Doc  97-8317  Filed  4-1-97;  8:45  ami 

BNJJNO  OOOe  •717-ei-M 


[Docket  No.  RP97-137-044] 

Transcontinental  Qas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

March  27, 1997. 

Take  notice  that  on  March  24, 1997 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  its  proposal  to 
comply  with  the  January  23, 1997 
"Order  on  Remand"  regarding 
interruptible  transportation  revenue 
credits. 

As  background  to  the  instant  filing,  on 
May  3,  1993,  Transco  filed  a  settlement 
of  its  Section  4  rate  case  in  Docket  Nos. 
RP97-137  et  al.  (Agreement).  The 
Agreement  included,  among  other 
things,  a  mechanism  to  credit  90%  of 
excess  interruptible  transportation 
revenue  to  firm  shippers,  GSS 
customers  and  interruptible  shippers 
paying  maximum  rates.  On  November  4, 
1993  (November  4  Order)  the 
Commission  modified  and  approved  the 
Agreement  such  that  the  excess 
interruptible  transportation  revenue  was 


to  be  refunded  only  to  firm  customers. 
In  compliance  with  the  November  4 
Order,  on  May  31,  1994,  Transco 
refunded  approximately  $17.8  million, 
including  interest,  to  its  firm  customers 
(Excess  IT  Refund). 

Various  parties  appealed  the 
November  4  Order's  exclusion  of 
interruptible  shippers  from 
participation  in  the  Excess  IT  Refund. 
Subsequently,  the  United  States  Court  of 
Appeals  granted  the  Commission's 
motion  for  a  voluntary  remand  of  this 
issue.  The  January  23  Order  rescinded 
the  Commission's  prior  modification  of 
the  Agreement  and  approved  the 
Agreement's  provisions  concerning 
interruptible  transportation  credits. 
Transco  was  directed  to  make  a  filing, 
within  60  days  of  the  January  23  Order 
(i.e.,  on  or  before  March  24, 1997),  to 
implement  the  Commission's  decision. 

"Transco  states  that  the  instant  filing  is 
to  submit  a  plan  to  restore  parties  to  the 
position  they  would  have  been  in  if  this 
legal  error  had  not  occiured. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  customers. 
State  Commissions  and  other  interested 
parties  in  Docket  No.  RP92-137. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  3, 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  97-8322  Filed  4-1-97;  8:45  ami 
BIUJNO  oooc  szir-oi-M 


tDocket  No.  Em7-a00»-000] 

WWP  Resource  Services,  Inc.;  Notice 
of  Filing 

March  27, 1997. 

Take  notice  that  on  February  26, 1997, 
WWP  Resource  Services,  Inc.,  notified 
the  Commission  of  a  change  in  its  name 
from  WWP  Resource  Services,  Inc.  to 
Avista  Energy.  Inc.  WWP  Resource 
Services,  Inc.  filed  amended  Articles  of 
Incorporation  with  the  Washington 
Secretary  of  State  on  February  14, 1997 
and  indicates  that  future  filings  with  the 
Commission,  consistent  with  the  change 
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of  a  name,  will  be  made  under  the  new 
name  Avista  Energy,  Inc. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protect  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  April  7, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  97-8318  Filed  4-1-97;  8:45  amj 

BILUNQ  CODE  (717-01-M 


[Docltet  No.  ER94^154S-009,  et  al.] 

Calplne  Power  Services  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  26, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Calpine  Power  Services  Company, 
Federal  Energy  Sales,  Inc.  Quantum 
Energy  Resources,  Inc.,  Edison  Source, 
Symmetry  Device  Research,  Inc., 
Dayton  Power  &  Light  Company, 
Russell  Energy  Sales  Company 

(Docket  Nos.  ER94-1 545-009,  ER96-918- 
004,  ER96-947-004,  ER9&-2150-004,  ER96- 
2524-001,  ER96-2601-002,  and  ER96-2862- 
001,  (not  consolidated)! 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  January  31, 1997,  Calpine  Power 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  March  9, 1995,  order  in 
Docket  No.  ER95-1 545-000. 

On  March  13, 1997,  Federal  Energy 
Sales,  Inc.  filed  certain  information  as 
required  by  the  Commission's  March  1, 
1996,  order  in  Docket  No.  ER96-91»- 
000. 

On  January  27, 1997,  Quantum  Energy 
Resources,  Inc.  filed  certain  information 
as  required  by  the  Commission's  March 
5, 1996,  order  in  Docket  No.  ER96-947- 
000. 


On  January  30, 1997,  Edison  Source 
filed  certain  information  as  required  by 
the  Commission's  August  13,  1996, 
order  in  Docket  No.  ER96-21 50-000. 

On  March  3, 1997,  Symmetry  Device 
Research,  Inc.  filed  certain  information 
as  required  by  the  Commission's  August 
22, 1996,  order  in  Docket  No.  ER96- 
2524-000. 

On  February  28, 1997,  Dayton  Power 
&  Light  Company  filed  certain 
information  as  required  by  the 
Commission's  September  30, 1996, 
order  in  Docket  No.  ER96-2601-000. 

On  March  19, 1997,  Russell  Energy 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  October  30, 1996,  order 
in  Docket  No.  ER96-288 2-000. 

2.  Arizona  Public  Service  Company 

[Docket  No.  ER96-2999-001| 

Take  notice  that  on  February  14,  1997, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  an  amendment  to  the 
above  referenced  docket  numbers. 

A  copy  of  this  filing  has  been  served 
on  all  parties  on  the  official  service  list. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Cleveland  Electric  Illuminating 
Company  and  The  Toledo  Edison 
Company 

(Docket  No.  ER97-1 771-000] 

Take  notice  that  on  February  19, 1997, 
the  Centerior  Service  Company  as  Agent 
for  The  Cleveland  Electric  Illuminating 
Company  and  The  Toledo  Edison 
Company  filed  Service  Agreements  to 
provide  Non-Firm  Point-to-Point 
Transmission  Service  for  AIG  Trading 
Corporation,  the  Transmission 
Customer.  The  Companies  request  an 
effective  date  of  January  28, 1997. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Ohio  Valley  Electric  Corporation  and 
Indiana-Kentucky  Electric  Corporation 

(Docket  No.  ER97-1 852-000] 

Take  notice  that  on  February  26, 1997, 
Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary, 
Indiana-Kentucky  Electric  Corporation) 
("OVEC")  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service,  dated  February 
10,  1997  (the  "Service  Agreement") 
between  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric)  and 
OVEC.  OVEC  proposes  an  effective  date 
of  February  itf,  1997  and  requests 
waiver  of  the  Commission's  notice 
requirement  to  allow  the  requested 
effective  date.  The  Service  Agreement 


provides  for  non-firm  transmission 
service  by  OVEC  to  Wisconsin  Electric. 

In  its  filing,  OVEC  states  that  the  rates 
and  charges  included  in  the  Service 
Agreement  are  the  rates  and  charges  set 
forth  in  OVEC's  Order  No.  888 
compliance  filing  (Docket  No.  OA96- 
190-000). 

Copies  of  this  filing  were  served  upon 
the  Michigan  Public  Service 
Commission  the  Wisconsin  Public 
Service  Commission  and  Wisconsin 
Electric. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER97-201 2-000] 

Take  notice  that  on  March  7, 1997, 
Public  Service  Company  of  New  Mexico 
(PNM),  submitted  for  filing  executed 
service  agreements  for  service  under  the 
terms  of  PNM's  Open  Access 
Transmission  Tariff  with  the  following 
customers:  Questar  Energy  Trading 
Company  (2  agreements)  and  Delhi 
Energy  Services,  Inc.  (2  agreements). 
PNM's  filing  also  is  available  for  public 
inspection  at  its  offices  in  Albuquerque, 
New  Mexico. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Minnesota  Power  ft  Light  Company 

(Docket  No.  ER97-2069-000) 

Take  notice  that  on  March  12, 1997, 
Minnesota  Power  &  Light  Company 
tendered  for  filing  signed  Service 
Agreements  with  the  following: 

Aquila  Power  Corporation,  Duke/ 
Louis  Dreyfus  LLC,  Entergy,  National 
Gas  &  Electric  L.P.,  North  Central  Power 
Co.,  Inc,  Northern  Indiana  Public 
Service  Company,  Northwestern 
Wisconsin  Electric  Company,  Ohio 
Edison  Company,  The  Power  Company 
of  America,  Upper  Peninsula  Power 
Company,  Vitol  Gas  &  Electric  LLC, 
Western  Resources  Inc.,  under  its  cost- 
based  Wholesale  coordination  Sales 
Tariff  WCS-1  to  satisfy  its  filing 
requirements  under  this  tariff. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-2070-0001 

Take  notice  that  on  March  12, 1997, 
Northeast  Utilities  Service  Company 
("NUSCO").  tendered  for  filing,  a 
Service  Agreement  with  Central 
Vermont  Public  Service  Corp.  ("CVPS") 
under  the  NU  System  Companies' 
System  Power  Sales/Exchange  Tariff  No. 
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6.  Service  is  limited  to  sales  of  system 
power  to  CVPS. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  CVPS. 

NUSCO  requests  that  the  Service- 
Agreement  become  eniective  March  1, 
1997. 

Comment  date:  April  9. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Ohio  Valley  Electric  Coqraration  and 
Indiana-Kentucky  Electric  Corporation 

IDocket  Na  ER97-2071-000I 

Take  notice  that  on  March  12, 1997, 
Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary. 
Indiana-Kentucky  Electric  Corporation) 
(OVEC),  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service,  dated  March  10, 
1997  (the  Service  Agreement)  between 
Southern  Energy  Trading  and 
Marketing,  Inc.  (Southern  Energy)  and 
OVEC.  OVEC  proposes  an  effective  date 
of  March  10,  1997  and  requests  waiver 
of  the  Commission's  notice  requirement 
to  allow  the  requested  effective  date. 
The  Service  Agreement  provides  for 
non-firm  transmission  service  by  OVEC 
to  Southern  Enertry. 

In  its  filing,  OVEC  states  that  the  rates 
and  charges  included  in  the  Service 
Agreement  are  the  rates  and  charges  set 
forth  in  OVEC's  Order  No.  888 
compliance  filing  (Docleet  No.  OA96- 
190-000). 

Copies  of  this  filing  were  served  upon 
the  Alabama  Public  Service 
Commission,  the  Florida  Public  Service 
Commission,  the  Georgia  PubUc  Service 
Commission,  the  Mississippi  Public 
Service  Commission  and  Southern 
Energy. 

'  Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  Corporatioa 

(Docket  No.  ER97-2072-000I 

Take  notice  that  on  March  12, 1997, 
Florida  Power  Corporation  ("FPC"), 
tendered  for  filing  a  contract  for  the 
provision  of  interchange  service 
between  itself  and  Coral  Power,  L.L.C. 
("CORAL").  The  contract  provides  for 
service  under  Schedule  ],  Negotiated 
Interchange  Service  and  OS, 
Opportunity  Sales. 

FPC  requests  Commission  waiver  of 
the  60-day  notice  requirement  in  order 
to  allow  the  contract  to  become  effective 
as  a  rate  schedule  on  March  12. 1997. 
Waiver  is  consistent  with  Commission 
policies  because  it  will  allow  voluntary 
economic  transactions  to  go  forward. 

Comment  date:  April  9, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

IDocket  No.  ER97-2073-OOOI 

Take  notice  that  on  March  12,  1997, 
Ohio  Edison  Company,  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  with  American 
Energy  Solutions  TM,  Inc.,  under  Ohio 
Edison's  Power  Sales  Tariff.  This  filing 
is  made  pursuant  to  Section  205  of  the 
Federal  Power  Act. 

Comment  date:  April  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  Detroit  Edisoo  Company 

(Docket  No.  ER97-2074-000] 

Take  notice  that  on  March  12, 1997, 
The  Detroit  Edison  Company  ("Detroit 
Edison"),  tendered  for  filing  a  Service 
Agreement  for  wholesale  power  sale 
transactions  (the  "Service  Agreement") 
under  Detroit  Edison's  Wholesale  Power 
Sales  Tariff  (WPS-1),  FERC  Electric 
Tariff  No.  1  (the  "WPS-1  Tariff"), 
between  Detroit  Edison  and  Wolverine 
Power  Supply  Cooperative,  dated  as  of 
February  24,  1997.  Detroit  Edison 
requests  that  the  Service  Agreement  be 
made  effective  as  of  March  1, 1997. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER97-207S-000] 

Take  notice  that  on  March  12, 1997, 
The  Dayton  Power  and  Light  Company 
(Dayton),  submitted  service  agreements 
establishing  Cincinnati  Gas  &  Electric 
Company.  PSI  Energy,  Inc.  and  Qnergy 
Services,  Inc.  as  a  customer  under  the 
terms  of  Dayton's  Market-Based  Sales 
Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Cincinnati  Gas  &  Electric  Company,  PSI 
Energy,  Inc.  and  Qnergy  Services.  Inc. 
and  the  Public  Utilities  Commission  of 
Ohio. 

Comment  date:  April  9, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  The  Dayton  Power  and  Light 
Campmaj 

IDocket  No.  ER97-2076-000I 

Take  notice  that  on  March  12. 1997. 
The  Dayton  Power  and  Light  Company 
(Dayton),  submitted  service  agreements 
establishing  WPS  Energy  Services,  Inc., 
Western  Power  Services,  Inc.,  and 


American  Electric  Power  Service 
Corporation  as  customers  under  the 
terms  of  Dayton's  Open  Access 
Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
WPS  Energy  Services,  Inc.,  Western 
Power  Services,  Inc.,  and  American 
Electric  Power  Service  Corporation,  and 
the  Public  Utilities  Commission  of  Ohio. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Arizona  Public  Service  Company 

(Docket  No.  ER97-2077-000I 

Take  notice  that  on  March  13, 1997, 
Arizona  Public  Service  Company 
("APS"),  tendered  for  filing  a  Service 
Agreement  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  under 
APS'  Open  Access  Transmission  Tariff 
with  Public  Service  Company  of 
Colorado  ("Colorado"). 

A  copy  of  this  filing  hAs  been  served 
on  Colorado,  the  Public  Utilities 
Commission  of  the  State  of  Colorado 
and  the  Arizona  Corporation 
Commission. 

Comment  date:  April  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Duquesne  Light  Company 

IDocket  No.  BR97-2078-OOOJ 

Take  notice  that  on  March  13, 1997, 
Duquesne  Light  Company  ("DLC"),  filed 
a  Service  Agreement  dated  March  7, 
1997  with  Coastal  Electric  Services 
Company  under  DLC's  Open  Access 
Transmission  Tariff  ("Tariff).  The 
Service  Agreement  adds  Coastal  Electric 
Services  Company  as  a  customer  under 
the  Tariff.  DLC  requests  an  effective  date 
of  March  7, 1997  for  the  Service 
Agreement. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Power  and  Light  Company, 
Wast  Texas  Utilities  Company,  PubUc 
Service  Company  of  Oklahoma,  and 
Southwestern  Electric  Power  Company 

(Docket  No.  ER97-2079-000) 

Take  notice  that  on  March  12, 1997, 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 
(collectively,  the  "CSW  Operating 
Companies"),  submitted  for  filing 
service  agreements  under  which  the 
CSW  Operating  Companies  will  provide 
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transmission  service  to  Morgan  Stanley 
Capital  Group,  Inc.  and  Illinois  Power 
Company  in  accordance  with  the  CSW 
Operating  Companies'  open  access 
transmission  service  tariff.  The  CSW 
Operating  Companies  request  that  the 
agreements  be  accepted  to  become 
effective  on  March  13, 1997. 

The  CSW  Operating  Companies  state 
that  a  copy  of  this  filing  has  been  served 
on  Morgan  Stanley  Capital  Group,  Inc. 
and  Illinois  Power  Company. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Arizona  Public  Service  Company 

(Docket  No.  ER97-2080-000J 

Take  notice  that  on  March  13, 1997, 
Arizona  Public  Service  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  the  Wholesale  Power 
Agreement  between  APS  and  the  Bureau 
of  Indiana  Affairs,  Colorado  River 
Agency. 

Comment  date:  April  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Arizona  Public  Service  Company 

IDocket  No.  ER97-2081-0O0J 

Take  notice  that  on  March  13, 1997, 
Arizona  Public  Service  Company 
("APS"),  tendered  for  filing  a  revised 
Contract  Demand  Exhibit  for  the  Bureau 
of  Indian  Affaire  ("BIA")  on  behalf  of 
the  San  Carlos  Irrigation  Project 
applicable  under  the  FERC  Rate 
Schedule  No.  201. 

Current  rate  levels  are  unaffected, 
revenue  levels  are  unchanged  from 
those  currently  on  file  with  the 
Commission,  and  no  other  significant 
change  in  service  to  these  or  any  other 
customer  results  from  the  revisions 
proposed  herein.  No  new  or 
modifications  to  existing  facilities  are 
required  as  a  result  of  these  revisions. 

Copies  of  this  filing  have  been  served 
on  the  BLA  and  the  Arizona  Corporation 
Commission. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Niagara  Mohawk  Power 
Corporation 

IDocket  No.  ER97-2082-0001 

Take  notice  that  on  March  12, 1997, 
Niagara  Mohawk  Power  Corporation 
("NMPC  "),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  Central 
Maine  Power.  This  Transmission 
Service  Agreement  specifies  that  Central 
Maine  Power  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 


NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9, 1996,  will  allow  NMPC  and  Central 
Maine  Power  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  provide  transmission  service 
for  Central  Maine  Power  as  the  parties 
may  mutually  agree. 

NMPC  requests  an  effective  date  of 
March  4, 1997.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Central  Maine  Power. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Virginia  Electric  and  Power 
Company 

IDocket  No.  ER97-2083-000) 

Take  notice  that  on  March  13, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
imexecuted  Service  Agreement  between 
Virginia  Electric  and  Power  Company 
and  NIPSCO  Energy  Services  Company 
under  the  Power  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27,  1994,  as 
revised  on  December  31,  1996.  Under 
the  tendered  Service  Agreements 
Virginia  Power  agrees  to  provide 
services  to  NIPSCO  Energy  Services 
Company  under  the  rates,  terms  and 
conditions  of  the  Power  Sales  Tariff  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Niagara  Mohawk  Power 
Corporation 

IDocket  No.  ER97-2084-000| 

Take  notice  that  on  March  13, 1997, 
Niagara  Mohawk  Power  Corporation 
("NMPC"),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  Orange 
and  Rockland  Utilities,  Inc.  This 
Transmission  Service  Agreement 
specifies  that  Orange  and  Rockland 
Utilities,  Inc.  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9, 1996,  will  allow  NMPC  and  Orange 
and  Rockland  Utilities,  Inc.  to  enter  into 


separately  scheduled  transactions  under 
which  NMPC  will  provide  transmission 
service  for  Orange  and  Rockland 
Utilities,  Inc.  as  the  parties  may 
mutually  agree. 

NMPC  requests  an  effective  date  of 
March  7, 1997.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Orange  and  Rockland 
Utilities,  Inc. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Niagara  Mohawk  Coqwration 

IDocket  No.  ER97-2085-000I 

Take  notice  that  Niagara  Mohawk 
Corporation  on  March  13, 1997  tendered 
for  filing  a  No^ce  of  Cancellation  of 
FERC  Rate  Schedule  No.  140  between 
Niagara  Mohawk  and  Orange  and 
Rockland  Utilities,  Inc. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Union  Electric  Company 

IDocket  No.  ER97-2086-0001 

Take  notice  that  on  March  13, 1997, 
Union  Electric  Company  (UE),  tendered 
for  filing  Service  Agreements  for  Non- 
Firm  Point-to-Point  Transmission 
Services  between  UE  and  Cleco 
Merchant  Energy  Services,  CNG  Power 
Services  Corporation,  NorAm  Energy 
Services,  Inc.,  Southern  Company 
Services  and  WPS  Energy  Services.  UE 
asserts  that  the  purpose  of  the 
Agreements  is  to  permit  UE  to  provide 
transmission  service  to  the  parties 
pursuant  to  UE's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
OA96-50. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Central  Illinois  Light  Company 

IDocket  No.  ER97-2087-0001 

Take  notice  that  on  March  14, 1997, 
Central  Illinois  Light  Company  (QLCO). 
300  Liberty  Street,  Peoria,  Illinois 
61602,  tendered  fbr  filing  with  the 
Commission  a  substitute  Index  of 
Customera  under  its  Coordination  Sales 
Tariff  and  service  agreements  for  one 
new  customer. 

QLCO  requested  an  effective  date  of 
March  13, 1997. 

Copies  of  the  filing  were  served  on  the 
afiiacted  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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25.  Tucson  Electric  Power  Company 

(Docket  No.  ER97-208&-000I 

Take  notice  that  on  March  14, 1997, 
Tucson  Electric  Power  Company, 
tendered  for  filing  a  service  agreement 
with  PacifiCorp  for  non-firm  point-to- 
point  transmission  service  under  Part  II 
of  its  Open  Access  Transmission  Tariff 
filed  in  Docket  No.  OA96-1 40-000.  TEP 
requests  waiver  of  notice  to  permit  the 
service  agreement  to  become  effective  as 
of  February  21,  1997.  TEP  has  served  a 
copy  of  this  filing  on  PacifiCorp. 

Comment  date:  April  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Southern  California  Edison 
Company 

(Docket  No.  ER97-2089-000I 

Take  notice  that  on  Mar^h  14.  1997, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  Service 
Agreements  (Service  Agreements)  with 
the  Qty  of  Vernon  for  Firm  Point-To- 
Point  Transmission  Service  under 
Edison's  Open  Access  Transmission 
Tariff  (Tariff)  filed  in  compliance  with 
FERC  Order  No.  888. 

Edison  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  applicable 
Commission  regulations.  Edison  also 
submitted  a  revised  Sheet  No.  152 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  current  subscribers. 
Edison  requests  waiver  of  the 
Commission's  notice  requirement  to 
permit  an  effactive  date  of  March  15, 
1997  for  Attachment  E,  and  to  allow  the 
Service  Agreements  to  become  effective 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Midwest  Energy,  Inc. 

(Docket  No.  ER97-2O9O-00OI 

Take  Notice  that  on  March  11, 1997. 
Midwest  Energy,  Inc.  ("Midwest"), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  the 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  entered 
into  between  Midwest  and  Minnesota 
Powrer  and  Light  Company. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


28.  Midwest  Energy,  Inc. 

(Docket  No.  ER97-2091-0001 

Take  Notice  that  on  March  11, 1997. 
Midwest  Energy,  Inc.  ("Midwest"), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  the 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  entered 
into  between  Midwest  and  Midwest 
Energy,  Inc. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers,  State  Commissions  and  other 
interested  parties. 

Comment  date:  April  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Midwest  Energy,  Inc. 

(Docket  No.  ER97-2092-000| 

Take  Notice  that  on  March  11,  1997, 
Midwest  Energy,  Inc.  ("Midwest"), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  the 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  entered 
into  between  Midwest  and  Enron  Power 
Marketing,  Inc. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 

Comment  date:  April  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  PacifiCorp 

(Docket  No.  ER97-2093-O00I 

Take  notice  that  on  March  14,  1997, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regidations, 
the  Restated  Transmission  Service 
Agreement  ("Restated  Agreement") 
between  PacifiCorp  and  Arizona  Public 
Service  Company  ("Arizona")  dated 
April  5.  1995. 

Copies  of  this  filing  were  supplied  to 
Arizona,  the  Public  Utility  Commission 
of  Oregon,  Public  Service  Commission 
of  Utah,  and  the  Washington  Utilities 
and  Transportation  Commission. 

PacifiCorp  requests  the  an  effective 
date  of  May  15,  1997  be  assigned  to  the 
Agreement. 

A  copy  of  this  filing  may  be  obtained 
from  PadfiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


31.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER97-2094-000| 

Take  notice  that  on  March  14,  1997, 
Central  Illinois  Public  Service  Company 
("CIPS"),  submitted  Service  Agreements 
establishing  CMS  Marketing,  Services 
and  Trading  and  NIPSCO  Energy 
Services,  Inc.  as  new  customers  under 
the  terms  of  CIPS'  Coordination  Sales 
Tariff  CST-1  ("CST-1  Tariff'). 

CIPS  requests  an  effective  date  of 
March  4,  1997,  for  the  two  service 
agreements  with  new  customers  and  the 
revised  Index  of  Customers. 
Accordingly,  CIPS  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
the  two  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Duke  Power  Company 

(Docket  No.  ER97-2096-0001 

Take  notice  that  on  March  14,  1997, 
Duke  Power  Company  ("Duke"), 
tendered  for  filing  a  Market  Rate  Service 
Agreement  between  Duke  and  Electric 
Clearinghouse,  Inc.  dated  as  of  February 
13, 1997.  Duke  requests  that  the 
Agreement  be  made  effective  as  of 
February  13,  1997. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Midwest  Energy,  Inc. 

(Docket  No.  ER97-2097-000| 

Take  notice  that  on  March  14,  1997, 
Midwest  Energy,  Inc.  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  the  Service  Agreement  for 
Non-firm  Point-to-Point  Transmission 
Service  entered  into  jetween  Midwest 
and  Southern  Energy  Trading  and 
Marketing,  Inc. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 

Comment  date:  April  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Kejrspan  Energy  Services,  Inc. 

(Docket  No.  ER97-21 22-000) 

Take  notice  that  on  March  17, 1997, 
Keyspan  Energy  Services,  Inc. 
("Keyspan")  tendered  for  filing  a  notice 
of  cancellation  of  Keyspan's  Rate 
Schedule  FERC  No.  1  to  be  efliective 
immediately. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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35.  Duke  Power  Company 

(Docket  No.  ER97-2213-000  and  SC97-6- 
000) 

Take  notice  that  on  March  21, 1997, 
Duke  Power  Company  ("Duke") 
tendered  for  filing  to  the  Federal  Energy 
Regulatory  Commission  ("FERC"  or 
"Commission")  an  application  to  amend 
the  Electric  Power  Contract  between 
Duke  and  the  Commissioners  of  Public 
Works  of  the  City  of  Greenwood,  South 
Carolina  ("Greenwood")  dated 
September  18,  1970  (FERC  Rate 
Schedule  No.  250),  to  include  a 
stranded  cost  provision. 

In  accordance  with  section  205  of  the 
Federal  Power  Act,  16  U.S.C.  824d 
(1994),  Order  No.  888.  Promoting 
Wholesale  Competition  Through  Open- 
Access  Non-Discriminatory 
Transmission  Services  by  Public 
Utilities;  Recovery  of  Stranded  Costs  by 
Public  Utilities  and  Transmitting 
Utilities,  FERC  Stats.  &  Regs. 
[Regulations  Preambles  1991-96]  % 
31,036  (1996),  and  section 
35.26(c)(l)(v)(A)  of  the  Commission's 
Regulations,  Recovery  of  Stranded  Costs 
by  Public  Utilities,  61  Fed.  Reg.  21,692 
(1996)  (to  be  codified  at  18  CFR  35.26), 
Duke's  proposed  amendment  provides 
for  Duke's  recovery,  through  an  exit  fee, 
of  costs  that  will  be  stranded  as  a  result 
of  Greenwood's  departure,  on  June  6, 
1997,  as  a  wholesale  requirements 
customer  of  Duke. 

Comment  date:  April  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company 

(Docket  No.  OA97-3 19-000) 

Take  notice  that  on  March  19, 1997, 
GPU  Service,  Inc.,  on  behalf  of  Jersey 
Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company,  filed  an 
amendment  to  its  December  31,  1996 
filing  in  this  docket. 

Comment  date:  April  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Kentucky  Utilities  Company 

(Docket  No.  FA96-4-002I 

Take  notice  that  on  February  21,  1997, 
Kentucky  Utilities  Company  tendered 
for  filing  its  refund  report  in  the  above- 
referenced  docket. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


38.  Colorado  Springs  Utilities 

(Docket  No.  NJ97-9-000J 

Take  notice  that  on  March  18, 1997, 
Colorado  Springs  Utilities  (CSU) 
tendered  for  filing  a  Petition  for  a 
Nonjurisdictional  Declaratory  Order  in 
the  above-referenced  docket.  CSU 
requests  that  the  Commission  issue  an 
order  finding  that  its  Open  Access 
Transmission  Tariff  is  an  acceptable 
reciprocity  tariff,  that  its  Standards  of 
Conduct  comply  with  Order  889,  and 
thus  that  CSU  satisfies  the  reciprocity 
provisions  of  Order  888. 

Comment  date:  April  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Central  Illinois  Light  Co.  and  QST 
Energy  Trading  Inc. 

(Docket  No.  OA97-451-OOOI 

Take  notice  that  on  February  26, 1997, 
QST  Energy  Trading  Inc.  (QST  Trading) 
and  Central  Illinois  Light  Co.  made  a 
revised  filing  of  their  Standards  of 
Conduct  as  required  by  Order  No.  889. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fiUng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  97-8354  Filed  4-1-97;  8:45  am) 
BHJJNG  CODE  tTIT-OI-^ 


[Docket  Na  EQ97-43-000,  et  al.] 

ESI  Doswell  Power  Services,  Inc.  at 
al.;  Electric  Rate  and  Corporate 
Regulation  FHings 

March  25, 1997.  • 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conmiission: 


1.  CSI  Doswell  Power  Services,  Inc. 

(Docket  No.  EG97-43-000I 

On  March  13. 1997,  ESI  Doswell 
Power  Services,  Inc.  (Applicant),  with 
its  principal  office  at  11760  U.S. 
Highway  One,  Suite  600,  North  Palm 
Beach,  Florida  33408,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(the  Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 
Applicant  states  that  it  will  operate  the 
665  MW  gas-fired  Doswell  combined 
cycle  power  plant  located  in  Hanover 
County,  Virginia. 

Comment  date:  April  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  TermoEmcali  I.  S.C.A.  E.SJP. 

(Docket  No.  EG97-44-000) 

On  March  18, 1997,  TermoEmcali  I 
S.C.A.  E.S.P.  (TermoEmcali),  with  its 
address     c/o  International  Generating 
Company,  Inc.,  One  Bowdoin  Square, 
Boston,  MA  02114,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(FERC  or  the  Conmiission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

TermoEmcali  is  a  Colombian 
company  that  will  be  engaged  directly 
and  exclusively  in  the  business  of 
owning  or  operating,  or  both  ovtming 
and  operating,  all  or  part  of  one  or  more 
eligible  facilities  to  be  located  in 
Colombia.  The  eligible  facilities  will 
consist  of  an  approximately  233  MW  gas 
fired  electric  generation  plant  and 
related  interconnection  facilities.  The 
output  of  the  eligible  facilities  will  be 
sold  at  wholesale. 

Comment  date:  April  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  conmients  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  JMC  Caoca  Valley,  Inc. 

(Docket  No.  EG97-45-000I 

On  March  18, 1997,  JMC  Cauca 
Valley,  Inc.  (JMCV),  with  its  address 
c/o  International  Generating  Company, 
Inc.,  One  Bowdoin  Square,  Boston,  MA 
02114,  filed  with  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 
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JMCV  is  a  Cayman  Islands  company 
that  will  be  engaged  directly  and 
indirectly  and  exclusively  in  the 
business  of  owning  or  operating,  or  both 
owning  and  operating,  all  or  part  of  one 
or  more  eligible  facilities  to  be  located 
in  Colombia.  The  eligible  facilities  will 
consist  of  an  approximately  233  MW  gas 
Hred  electric  generation  plant  and 
related  interconnection  facilities.  The 
output  of  the  eligible  facilities  will  be 
sold  at  wholesale. 

Comment  date:  April  9.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  apphcation. 

4.  Power  Authority  of  the  State  of  New 
York 

(Docket  No.  EL97-29-O00I 

Take  notice  that  on  March  7,  1997,  the 
Power  Authority  of  the  State  of  New 
York  (NYPA)  tendered  for  filing  a 
Complaint,  Motion  for  Summary 
Disposition  and  a  Motion  to  Shorten  the 
Time  for  Response  by  Niagara  Mohawk 
Power  Corporation  to  Complaint  against 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk).  In  its  filings,  NYPA 
requests  that  Niagara  Mohawk  be 
required  to  provide  transmission  service 
to  NYPA's  high  load  factor 
manufacturing  customers  pursuant  to 
FERC  Rate  Schedule  No.  95.  and  fiirther 
that  Niagara  Mohawk  not  be  permitted 
to  engage  in  anti-competitive  practices 
against  NYPA. 

NYPA  states  that  a  copy  of  thfs  filing 
has  been  mailed  to  Niagara  Mohawk. 

Comment  date:  April  15, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Cominonwealth  Edison  Company 

(Docket  No.  ER97-2046-000| 

Take  notice  that  on  March  11. 1997, 
Commonwealth  Edison  Company 
(ComEd),  submitted  for  fiUng  Service 
Agreements,  establishing  Michigan 
Public  Power  Agency  (MPPA), 
American  Energy  Solutions,  Inc.  (AESI), 
and  Upper  Peninsula  Power  (UPP),  as 
customers  under  the  terms  of  ComEd's 
Power  Sales  and  Reassignment  of 
Transmission  Rights  Tariff  PSRT-1 
(PSRT-1  Tariff).  The  Commission  has 
previously  designated  the  PSRT-1  Tariff 
as  FERC  Electric  Tariff,  First  Revised 
Volume  No.  2. 

ComEd  requests  an  effective  date  of 
February  9,  1997.  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  MPPA.  AESI.  UPP.  and  the 
Illinois  Commerce  Commission. 


Comment  date:  April  8. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Commonwealth  Edison  Company 

[Docket  No.  ER97-2047-000| 

Take  notice  that  on  March  11, 1997. 
Commonwealth  Edison  Company 
(ComEd),  submitted  for  filing  Service 
Agreements  for  various  firm 
transactions  establishing  with 
Wisconsin  Electric  Power  Company 
(WEPCO),  and  Commonwealth  Edison 
Company,  in  its  wholesale  merchant 
function  (ComEd  WMD),  and  a  Non- 
Firm  Service  Agreement  with  American 
Energy  Solutions,  Inc.  (AESI).  as 
transmission  customers  under  the  terms 
of  ComEd's  Open  Access  Transmission 
Tariff  (OATT). 

ComEd  requests  various  effective 
dates,  corresponding  to  the  date  each 
service  agreement  was  entered  into,  and 
accordingly  seeks  waiver  of  the 
Commission's  Requirements.  Copies  of 
this  filing  were  served  upon  WEPCO, 
ComEd  WMD,  AESI,  and  the  Illinois 
Commerce  Commission. 

Comment  date:  April  8.  1997^  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-2048-000I 

Take  notice  that  on  March  12,  1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG4E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  NorAm 
Energy  Services,  Inc.  The  terms  and 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&Es  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-89O-0O0.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
Section  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-2049-0O0I 

Take  notice  that  on  March  12. 1997, 
Central  Hudson  Gas  and  Electric 
Corporation  fCHGAE),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 


Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  The 
Power  Company  of  America,  L.P.  The 
terms  and  conditions  of  service  under 
this  Agreement  are  made  pursuant  to 
CHGAE's  FERC  Electric  Rate  Schedule. 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-890-000.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-2050-0001 

Take  notice  that  on  March  12,  1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and 
PanEnergy  Trading  and  Marketing 
Services,  L.L.C.  The  terms  and 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-89a-O00.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-2051-000| 

Take  notice  that  on  March  12. 1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and 
TransCanada  Energy  Ltd.  The  terms  and 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&Es  FERC  Electric  Rate  Schedule, 
Original  Volimie  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-890-000.  CHG&E  also 
has  requested  waiver  of  the  60-day 


Federal  Register  /  Vol.  62.  No.  63  /  Wednesday.  April  2.  1997  /  Notices 


15681 


notice  provision  pursuant  to  IB  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  8, 1997,  in 
acconiance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cantral -Hudson  Gas  and  Electric 
Corporation 

(Docket  No.  ER97-2052-0001 

Take  notice  that  on  Marcii  12, 1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  Federal 
Energy  Sales,  Inc.  The  terms  and 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-890-000.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-2053-OOOI 

Take  notice  that  on  March  12, 1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E).  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  Plum 
Street  Energy  Marketing,  Inc.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-890-000.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Centsal  HudMMi  Gm  and  Electric 
Gorporation    ^ 

(Docket  No.  ER97-2054-0001 

Take  notice  that  on  March  12, 1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&EJ,  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  Long 
Island  Lighting  Company.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-89O-0O0.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  (JFK 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-2055-000I 

Take  notice  that  on  March  12, 1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  CNG 
Power  Services  Corporation.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-890-000.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-205e-000l 

Take  notice  that  on  March  12, 1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and 
Engelhard  Power  Marketing,  Inc.  The 


terms  and  conditions  of  service  under 
this  Agreement  are  made  pureuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-89O-000.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  Yoii. 

Comment  date:  April  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Hudson  Gas  and  Electric 
Corporation 

IDocket  No.  ER97-2057-000I 

Take  notice  that  on  March  12, 1997. 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  Coastal 
Electric  Services  Company.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-890-000.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Hudson  Gas  and  Electric 
CoqMration 

[Docket  No.  ER97-205&-^)00) 

Take  notice  that  on  March  12, 1997. 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Conunission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  Coastal 
Electric  Services  Comjiany.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule. 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-890-000.  CHGAE  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 
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Comment  date:  April  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Central  Hudson  Gas  and  Electric 
Cofporation 

IDockel  No.  ER97-2059-OOOI 

Take  notice  that  on  March  12, 1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E).  tendered  for 
filing  pursuant  to  Section  35.12  of  the' 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  LGftE 
Power  Marketing,  Inc.  The  terms  and 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-890-000.  CHGAE  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Central  Hudson  Gas  and  Electric 
Coqporation 

(Docket  No.  ER97-206O-4)00j 

Take  notice  that  on  March  12, 1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHGftE  and  Duke/ 
Louis  Dreyfus  L.L.C.  The  terms  and 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-89O-O00.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  bf  New  York.   ' 

Comment  date:  April  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  The  Detroit  Edison  Company 

(Docket  No.  ER97-2061-00OI 

Take  notice  that  on  March  12,  1997, 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  Service 
Agreements  for  Network  Integration 
Transmission  Service  and  Non-Firm 
Point-to-Point  Transmission  Service  (the 


Service  Agreements)  between  Detroit 
Edison  Transmission  Operations  and 
Detroit  Edison  Merchant  Operations 
under  the  Joint  Open  Access 
Transmission  Tariff  of  Consumers 
Energy  Company  and  Detroit  Edison. 
Each  of  the  Service  Agreements  are 
dated  as  of  February  28.  1997.  Detroit 
Edison  requests  that  the  Service 
Agreement  be  made  effective  as  of 
March  1, 1997. 

Comment  date:  April  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Cleveland  Electric  Ilhuninating 
Company  and^The  ToMo  Edison 
Company 

(Docket  No.  ER97-2062-000I 

Take  notice  that  on  March  12, 1997, 
the  Centerior  Service  Company  as  Agent 
for  The  Cleveland  Electric  Illuminating 
Company  and  The  Toledo  Edison 
Company  filed  Service  Agreements  to 
provide  Non-Firm  Point-to-Point 
Transmission  Service  for  Ohio  Edison, 
the  Transmission  Customer.  Services  are 
being  provided  imder  the  Centerior 
Open  Access  Transmission  Tariff 
submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  OA96-204-000.  The 
proposed  effective  date  under  the 
Service  Agreement  is  January  28,  1997. 

Comment  date:  April  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Cinergy  Services,  Inc. 

(Docket  No.  EK97-2063-000I 

Take  notice  that  on  March  12, 1997, 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Qnergy's  Open  Access 
Transmission  Tariff  (the  Tariff)  entered 
into  between  Cinergy  and  WPS  Energy. 
Inc.  (WPS)  and  an  index  of  customers. 
Cinergy  will  provide  non-firm 
transmission  service  pursuant  to  the 
rates,  terms  and  conditions  of  its  Tariff. 
Qnergy  is  requesting  an  effective  date  of 
March  1, 1997. 

Comment  date:  April  8, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-2064-000J 

Take  notice  that  on  March  12, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
and  confirmation  letter  under  Cinergy's 
Non-Firm  Power  Sales  Standard  Tariff 
(the  Tariff)  entered  into  between 
Cinergy  and  Illinois  Power  Compimy. 

Cinergy  and  Illinois  Power  Company 
are  requesting  an  effective  date  of 
February  15, 1997. 


Comment  date:  April  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Cinergy  So^ices,  Inc. 

(Docket  No.  ER97-2065-O00) 

Take  notice  that  on  March  12, 1997, 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  March  1, 1997 
between  Qnergy,  CG&E,  PSI  and  EnerZ 
Corporation  (EnerZ). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  EnerZ. 

1.  Exhibit  A — Power  Sales  by  EnerZ. 

2.  Exhibit  B — Power  Sales  by  Qnergy. 
Qnergy  and  EnerZ  have  requested  an 

effective  date  of  one  day  after  this  initial 
filing  of  the  Interchange  Agreement. 

Copies  of  the  filing  were  served  on 
EnerZ  Corporation,  the  New  York  Public 
Service  Commission,  the  Kentucky 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  April  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Qnergy  Services,  Inc. 

(Docket  No.  ER97-2066-000I 

Take  notice  that  on  March  12, 1997, 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
and  confirmation  letter  under  Cinergy's 
Non-firm  Power  Sales  Standard  Tariff 
(the  Tariff)  entered  into  between 
Qnergy  and  South  Carolina  Electric  & 
Gas  Company. 

Cinergy  and  South  Carolina  Electric  & 
Gas  Company  are  requesting  an  effective 
date  of  February  15. 1997. 

Comment  date:  April  8. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Southern  Company  Services,  Inc. 

(Docket  No.  ER97-206»-000j 

Take  notice  that  on  March  12, 1997, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Companies)  filed 
two  (2)  agreements  between  SCS,  as 
.agent  for  Southern  Companies,  and 
Entergy  Power,  Inc.  relating  to  the 
provision  of  firm  point-to-point 
transmission  service  under  Part  II  of  the 
Open  Access  Transmission  Tariff  of 
Southern  Companies. 
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Comment  date:  April  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Qspies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caxhell, 
Secretuy. 
[FR  Doc.  97-8355  Filed  4-1-97;  8:45  ami 

BILUNQ  COOE  tTIT-OI-P 


Project  No.  1 1588  Alaska] 

Alaska  Power  and  Telephone  Company 
[Otter  Creek  Hydroelectric  Project]; 
Notice  of  intent  To  Conduct 
Environmental  Scoping  Meetings  and  a 
Site  Vistt 

March  27, 1997. 

The  Energy  Policy  Act  of  1992  allows 
applicants  to  prepare  their  own  ■• 

environmental  assessment  (EA)  for 
hydropower  projects  and  file  it  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  along  with  their  license 
application  as  part  of  the  "applicant- 
prepared  EA"  process.  Alaska  Power 
and  Telephone  Company  (AP&T) 
intends  to  prepare  an  EA  to  file  with  the 
Commission  for  the  proposed  Otter 
Creek  Hydroelectric  Project,  No.  11588. 
AP&T  will  hold  two  scoping  meetings, 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  of  1969,  to  identify 
the  scope  of  issues  that  should  be 
analyzed  in  the  EA. 

Scoping  Meetings 

The  times  and  locations  of  the  two 
scoping  meetings  are: 


Puttie  meeting 

Agency  meeting 

Ptece:    National  Park 

Place:    U.S.  Forest 

Service,  Audrto- 

Servk»,  Juneau 

rium,  Second  Ave- 

Ranger District, 

nue,  Skagway, 

Confer.  Room, 

Alaska. 

Main  BuikJing,  8465 

OW  Dairy  Road,  Ju- 

neau, Alaska. 

Time:    7:00  P.M  

Time:     10:00  A.M. 

Puttk:  meeting 


Date:    Tuesday.  May 
6.  1997. 


Agency  meeting 


Date:    Thursday. 
May  8.  1997. 


At  the  scoping  meetings,  AP&T  will: 
(1)  Summarize  the  tentative 
environmental  issues  and  concerns  on 
the  project,  (2)  outline  those  preliminary 
resources  that  they  believe  would  not 
require  a  detailed  analysis,  (3)  identify 
reasonable  alternatives  to  be  addressed 
in  the  EA,  (4)  solicit  ftxim  the  meeting 
participants  all  available  baseline 
information,  especially  quantitative 
data,  on  the  resource  issues,  and  (5) 
encourage  statements  from  experts  and 
the  public  on  issues  that  should  be 
analyzed  in  the  EA,  including  views 
supporting  or  opposing  AP&'T's 
preliminary  views. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
and  encouraged  to  attend  either  or  both 
meetings  to  assist  in  identifying  and 
clarifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EA. 

To  help  focus  discussions  at  the 
meetings,  AP&T  will  prepare  and 
distribute  to  the  participants  prior  to  the 
meetings,  the  Initial  Consultation 
Package  and  Scoping  Document  1  for 
this  project.  Copies  of  this  scoping 
document  can  be  obtained  by  calling 
Mr.  Glen  Martin  of  AP&T  at  (360)  385- 
1733,  or  can  be  obtained  directly  at 
either  meeting. 

Site  Visit 

For  those  who  intend  to  participate  in 
scoping,  AP&T  will  also  conduct  a  site 
visit  to  the  proposed  Otter  Creek  Project 
on  Tuesday,  May  6, 1997.  Those 
attending  must  meet  at  the  AP&T  offices 
in  Skagway,  Alaska,  5th  and  Spring 
Street  by  7:30  AM.  We  will  promptly 
leave  for  the  project  site,  via  helicopter. 
Because  of  the  remoteness  and  difficulty 
of  ground  access  at  the  proposed  project 
site,  those  attending  the  site  visit  should 
be  physically  fit  and  must  wear 
appropriate  clothing  and  footgear.  Those 
being  shuttled  by  helicopter  to  the 
project  site  may  need  to  sign  a  waiver 
of  liability  reguding  helicopter  use. 

To  plan  on  nelicopter  use  in  advance 
of  the  visit,  AP&T  must  identify  the 
number  of  individuals  interested  in  the 
site  visit.  Therefore,  if  you  intend  on 
visiting  the  proposed  project  site,  you 
must  first  register  with  Mt.  Stan  Selmer 
of  AP&T  in  Skagway  at  (907)  983-2202 
no  later  than  April  18, 1997.  If 


inclement  weather  prevents  a  site  visit 
on  May  6th,  the  alternate  date  will  be 
May  7th  at  the  same  time. 

Meeting  Procedures 

The  meetings  will  be  conducted 
according  to  the  procedures  used  at 
Conunission  scoping  meetings.  Because 
this  meeting  will  be  a  NEPA  scoping 
meeting  under  the  APEA  process,  the 
Commission  will  not  conduct  a  NEPA 
scoping  meeting  after  the  application 
and  draft  EA  are  filed  with  the 
Commission. 

Both  scoping  meetings  will  be 
recorded  by  a  stenographer,  and  thus 
will  become  a  part  of  the  formal  record 
of  the  proceedings  for  this  project. 

Those  who  choose  not  to  speak  during 
the  scoping  meetings  may  instead 
submit  written  comments  on  the  project. 
Written  comments  should  be  mailed  to: 
Mr.  Glen  Martin,  Alaska  Power  and 
Telephone  Company,  P.O.  Box  222,  Port 
Townsend,  Washington  98368.  All 
correspondence  should  show  the 
following  caption  on  the  first  page: 

Scoping  Comments,  Otter  Creek 
Hydroelectric  Pn^ect,  Profect  No. 
11588,  Alaska 

For  further  information,  please 
contact  Mr.  Glen  Martin  at  (360)  385- 
1733  or  Mr.  Carl  Keller  of  the 
Commission  at  (202)  219-2831. 
Lois  0.  Cashell,  - 
Secretary. 
(FR  Doc.  97-8321  Filed  4-1-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6806-6] 

Air  Pollution  Control;  Proposed 
Actions  on  Clean  Air  Act  Grants  to  tt>e 
Monterey  Bay  Unified  Air  Pollutkxi 
Control  District 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  determination  with 
request  for  comments  and  notice  of 
opportunity  for  public  hearing. 

SUMMARY:  The  U.S.  EPA  has  made  a 
proposed  determination  under  section 
105(c)  of  the  Clean  Air  Act  (CAA)  that 
a  reduction  in  expenditures  of  non- 
Federal  funds  for  the  Monterey  Bay 
Unified  County  Air  PoUuticui  Control 
District  (MBUAPCD,  or  "District")  in 
Monterey,  California  is  the  result  of  a 
non-selective  reduction  in  expenditures. 
This  determination,  when  final,  will 
permit  the  MBUAPCD  to  keep  the 
financial  assistance  awarded  to  it  by 
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EPA  for  FY-96  under  section  105(c)  of 
theCAA. 

DATES:  Conunents  and/or  requests  for  a 
public  liearing  must  be  received  by  CPA 
at  the  address  stated  below  by  May  2, 
1997. 

AOOAESSES:  All  comments  and/or 
requests  for  a  public  hearing  should  be 
mailed  to:  Sara  Bartholomew,  Grants 
and  Program  Integration  Office  (AIR-8), 
Air  Division.  U.S.  EPA  Region  9.  75 
Hawthorne  Street,  San  Francisco, 
California  94105-3901;  FAX  (415)  744- 
1076. 

FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Bartholomew,  Grants  and  Program 
Integration  Office  (AIR-8),  Air  Division, 
U.S.  EPA  Region  9,  75  Hawthorne 
Street,  San  Francisco,  California  94105- 
3901  at  (415) 744-1250. 
SUPPLaCNTARY  INFORMATKJN:  Under  the 
authority  of  Section  105  of  the  CAA, 
EPA  provides  financial  assistance 
(grants)  to  the  MBUAPCD  to  aid  in  the 
operation  of  its  air  pollution  control 
programs.  In  FY-g5  EPA  awarded  the 
MBUAPCD  $292,856.  which 
represented  approximately  8%  of  the 
District's  budget.  In  FY-96.  EPA 
awarded  the  MBUAPCD  $272,869. 
which  represented  approximately  7%  of 
the  District's  budget. 

Section  105(c)(1)  of  the  CAA,  42 
U.S.C.  7405(c)(1).  provides  that  "(njo 
agency  shall  receive  any  grant  under 
tkis  section  during  any  fiscal  year  when 
its  expenditures  of  non-Federal  funds 
for  recurrent  expenditiires  for  air 
pollution  control  programs  will  be  less 
than  its  expenditures  were  for  such 
programs  during  the  preceding  fiscal 
year.  In  order  for  [EPA]  to  award  grants 
under  this  section  in  a  timely  maimer 
each  fiscal  year,  [EPA]  shall  compare  an 
agency's  prospective  expenditme  level 
to  that  of  its  second  preceding  year." 
EPA  may  still  award  financial  assistance 
to  an  agency  not  meeting  this 
requirement,  however,  if  EPA,  "after 
notice  and  opportunity  for  public 
hearing,  determines  that  a  reduction  in 
expenditures  is  attributable  to  a  non- 
selective reduction  in  the  expenditures 
in  the  programs  of  all  Executive  branch 
agencies  of  the  applicable  unit  of 
Government."  CAA  section  105(c)(2). 
These  statutory  requirements  are 
repeated  in  EPA's  implementing 

Tlations  at  40  CFR  35.210(a). 
its  FY-4)b  section  105  application, 
which  EPA  reviewed  in  early  1996,  the 
MBUAPCD  proiected  expenditures  of 
non-Federal  funds  for  recurrent 
expenditures  (or  its  maintenance  of 
effort  (MOE))  of  $2,873,212.  This  MCE 
would  have  been  sufficient  to  meet  the 
MOE  requirements  of  the  CAA  because 
it  was  not  lower  than  the  FY-95  MOE 


of  $2,828,502.  In  November  of  1996, 
however,  the  MBUAPCD  submitted  to 
EPA  dociunentation  which  shows  that 
its  actual  FY-96  MOE  was  $2,701,629. 
This  amount  represents  a  shortfall  of 
$126,873  bom  the  MOE  for  FY-95.  In 
order  for  the  District  to  be  eligible  to 
keep  its  FY-96  grant,  EPA  must  make  a 
determination  under  §  105(c)(2). 

The  MBUAPCD  is  a  single-purpose 
agency  whose  primary  source  of  funding 
is  permit  fae  revenue.  Fees  associated 
with  permits  issued  by  the  MBUAPCD 
go  directly  to  the  district  to  fund  its 
operations.  It  is  the  "unit  of 
Government"  for  section  105(c)(2) 
purposes.  The  MBUAPCD  submitted 
documentation  to  EPA  which  shows 
that  in  1995  and  1996  air  permit  fiae 
revenues  decreased  because  of  declining 
economic  conditions  which  caused  the 
business  community  to  curtail 
operations,  resulting  in  fewer  permits 
issued  and  fees  collected.  As  a  result, 
the  MBUAPCD's  overall  budget  and  its 
MOE  decreased.  The  MBUAPCD  also 
submitted  doounentation  to  EPA  which 
shows  that  over  the  past  four  years  the 
District  instituted  a  number  of  cost 
cutting  measures,  including  reductions 
in  hiring,  equipment  purchases,  and 
contract  costs, 

In  siunmary.  the  MBUAPCD's  MOE 
reductions  resulted  bom  budget  cuts 
stemming  from  a  loss  of  fee  revenues 
due  to  circumstances  beyond  the 
District's  control.  EPA  proposes  to 
determine  that  the  MBUAPCD's  lower 
FY-96  MOE  level  meets  the  section 
105(c)(2)  criteria  as  resulting  from  a 
non-selective  reduction  of  expenditures. 
Pursuant  to  40  CF.R.  35.210.  this 
determination  will  allow  the  MBUAPCD 
to  keep  the  funds  received  from  EPA  for 
FT-96. 

This  notice  constitutes  a  request  for 
public  comment  and  an  opportunity  for 
public  hearing  as  required  by  the  Clean 
Air  Act.  All  written  comments  received 
by  May  2, 1997  on  this  proposal  will  be 
considered.  EPA  will  conduct  a  public 
hearing  on  this  proposal  only  if  a 
written  request  for  such  is  received  by 
EPA  at  the  address  above  by  May  2, 
1997. 

If  no  written  request  for  a  hearing  is 
received.  EPA  will  proceed  to  the  final 
determination.  While  notice  of  the  final 
determination  will  not  be  published  in 
the  Federal  Register,  copies  of  the 
determination  can  be  otrtained  by 
sending  a  written  request  to  Sara 
Bartholomew  at  the  above  address. 


Dated:  March  19. 1997. 

Amy  ZimpfBr, 

Acting  Director,  Air  Division.  U.S.  EPA, 
Region  9. 

[PR  Doc.  97-8381  Filed  4-1-97;  8:45  am] 
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[FRL-6805-e] 

Public  Meetings  of  the  Urban  Wet 
Weether  Flows  Advisory  Committee, 
the  Storm  Water  Pttase  H  Advisory 
Subcommittee,  and  the  Sanitary  Sewer 
Overflow  Advisory  Subcommittee 

AQENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

summary:  Notice  is  given  that  the 
Environmental  Protection  Agency  (EPA) 
has  cancelled  the  Storm  Water  Phase  II 
Advisory  Subcommittee  meeting 
scheduled  for  April  17-18.  1997  at  the 
Omni  Inner  Harbor  Hotel,  Baltimore, 
Maryland.  This  meeting  was  listed  in 
the  Federal  Register  of  February  10, 
1997. 

The  next  public  meeting  for  the  Storm 
Water  Phase  II  Advisory  Subcommittee 
is  June  12-13, 1997  at  the  Doubletree 
Hotel  Park  Terrace  in  Washington,  DC. 
Details  for  this  meeting  are  in  the 
Federal  Register  of  February  10, 1997. 
FOR  FURTHER  INFORMATION:  Contact 
Sharie  Centilla,  Office  of  Wastewater 
Mangement,  at  (202)  260-6052  or 
Internet: 
centilla.sharie@epamail.epa.gov 

Dated:  March  26, 1997. 
Miduel  B.  Cook. 

Director.  Office  of  Wastewater  Management, 

Designated  Federal  Official. 

(PR  Doc  97-8382  Filed  4-1-97;  8:45  am) 
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[OPP-30361B;  FRL-6S97-4] 

Rohm  and  Haas  Company;  Approval  of 
Pesticide  Product  Registrations 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  aimounces 
Agency  approval  of  applications 
submitted  by  Rohm  and  Haas  Co.,  to 
conditionally  register  the  pesticide 
products  Thiazopyr  Technical  Herbicide 
and  Visor  2E  Herbicide  containing  a 
new  active  ingredient  not  included  in 
any  previously  registered  products 
pursuant  to  the  provisions  of  section 
3(c)(7)(C)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  JoAnne  I.  Miller,  Product  Manager 
(PM)  23,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs,  401  M  St., 
SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm. 
237,  CM  #2,  Environmental  Protection 
Agency,  1921  Jeflierson  Davis  Hwy, 
Arlington,  VA  22202.  703-305-7830;  e- 
mail:  miller.|oanne®epamail.epa.gov. 
SUPPI.EMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  this  document  and  the  Fact 
Sheet  are  available  from  the  EPA  home 
page  at  the  Environmental  Sub-Set  entry 
for  this  document  under  "Regulations" 
(http://www.epa.gov/fedrgstr/). 

EPA  issued  a  notice,  published  the 
Federal  Register  of  June  10,  1993  (58  FR 
32533;  FRL^582-6),  which  announced 
that  Monsanto  Company,  Suite  1100, 
700  14th  St.,  NW,  Washington,  DC 
20005,  had  submitted  applications  to 
register  the  pesticide  products  MON 
13211-A  Citrus  Herbicide  and 
Thiazopyr  Technical  (MON  13200)  (EPA 
File  Symbols  524-UAG  and  524-UAE), 
containing  the  active  ingredient 
Thiazopyr  (3-pyridinecarboxylic  acid,  2- 
(difluoromethyl)-5-(4,5-dihydro-2- 
thiazolyl)-4-(methylpropyl)-6- 
(trinuoromethyl)-methyl  ester  at  22.3 
and  93  percent  respectively,  an  active 
ingredient  not  included  in  any 
previously  registered  products. 

These  applications  to  register  these 
products  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended  were  transferred  to 
Rohm  and  Haas  Company  on  January 
31, 1995.  The  chemiq,al  was  revised  to 
reflect  Chemical  Abstract  nomenclature. 

The  applications  were  approved  on 
February  20, 1997,  as  Thiazopyr 
Technical  Herbicide  and  Visor  2E 
Herbicide  to  control  annual  grasses  and 
broadleaf  weeds  in  grapefruit  and 
oranges  (EPA  Registration  Numbers 
707-250  and  707-251  respectively). 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  pubUc 
interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  thiazopyr,  and 
information  on  social,  economic,  and 
enviroimiental  benefits  to  be  derived 
from  such  use.  Specifically,  the  Agency 


has  considered  the  nature  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
and  safety  determinations  which  show 
that  use  of  thiazopyr  during  the  period 
of  conditional  registration  will  not  cause 
any  unreasonable  adverse  effect  on  the 
environment,  and  that  use  of  the 
pesticide  is,  in  the  public  interest. 
These  products  are  conditionally 
registered  in  accordance  with  FIFRA 
section  3(c)(7)(C).  The  the  conditions 
must  comply  with  all  the  terms  as  stated 
in  the  correspondence  dated  February 
18, 1997  bom  Rohm  and  Haas  Co. 
concerning  additional  data  requirements 
for  thiazopyr.  These  conditions  must  be 
fulfilled  by  February  20,  2001.  Rohm 
and  Haas  will  submit  the  following 
Environmental  Fate  and  Ecotox  data: 

1.  Aerobic  aquatic  metabolism  study. 

2.  Available  water  balance  data  to 
further  assess  field  dissipation  studies. 
This  would  include  pan  evaporation 
data,  daily  rainfall,  and  irrigation  data. 
Additional  dissipation  studies  may  be 
required  if  after  further  review  current 
dissipation  studies  are  found 
unacceptable. 

3.  Aquatic  plant  study. 
Consistent  with  section  3(c)(7)(C),  the 

Agency  has  determined  that  these 
conditional  registrations  are  in  the 
public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effiects  to 
man  and  the  environment. 

More  detailed  information  on  this 
conditional  registration  is  contained  in 
an  EPA  Pesticide  Fact  Sheet  on 
thiazopyr. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Prc^p^m  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 


accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-lOl),  401  M  St., 
SW.,  Washington,  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Autfasrity:  7  U.S.C  136. 

List  of  Sul^ts 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  March  21. 1997. 

Stephen  L.  Johnfoii, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc.  97-8386  Filed  4-1-97;  8:45  am)      * 
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[OPP-30393A;  FRL-6606-7] 

Zeneca  Ag  Products;  Approval  of  a 
Pesticide  Product  Registration 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Tliis  notice  announces 
Agency  approval  of  an  application 
submitted  by  Zeneca  Ag  Products,  to 
conditionally  register  the  pesticide 
product  Heritage  Fungicide  containing  a 
new  active  ingredient  not  included  in 
any  previously  registered  product 
pursuant  to  the  provisions  of  section 
3(c)(7)(C)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
401  M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  229,  CM  *2,  Environmental 
Protection  Agency,  1921  Jefferson  Davis 
Hwy.  Arlinjgton.  VA  22202,  703-305- 
7740;  e-mail:  giles- 
parker.cynthia@epamail.epa.gov. 
SUPPt.BI»fTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  this  document  and  the  Fact 
Sheet  are  available  bom  the  EPA  home 
page  at  the  Environmental  Sub-Set  entry 
for  this  document  imder  "Regulations" 
(http://www.epa.gov/fedrgstr/). 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  September  13, 1995 
(60  FR  47575;  FRL^972-1),  which 
announced  that  Zeneca  Ag  Products, 
1800  Concord  Pike,  Wilmington,  DE 
19897,  had  submitted  an  application  to 
register  the  pesticide  product  ICIA5504 
50WG  (EPA  File  Symbol  10182-UNI), 
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containing  the  active  ingredient  (methyl 
(£)-2-(2-[6-{2-cyanophenoxy)pyrimidin- 
4-yloxy|phenyi|-3-methoxyacrylate  at  50 
percent,  an  active  ingredient  not 
included  in  any  previously  registered 
product. 

The  application  was  approved  on 
February  7, 1997,  as  Heritage  Fungicide 
for  use  to  control  certain  diseases  on 
commercial  turf  (EPA  Registration 
Number  10182-408). 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  vtdll  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  Azoxystrobin 
(methyl  (F)-2-(2-|6-{2- 
cyanophenoxy)pyrimidin-4- 
yloxylphenyll-3-niethoxyacrylate,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
ht)m  such  use.  Specifically,  the  Agency 
has  considered  the  natiu«  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
and  safety  determinations  which  show 
that  use  of  Azoxystrobin  (methyl  (£)-2- 
[2-(6-(2-cyanophenoxy)pyrimidin-4- 
yloxy|phenyl]-3-methoxy  aery  late  during 
the  period  of  conditional  registration 
will  not  cause  any  unreasonable  adverse 
efliect  on  the  environment,  and  that  use 
of  the  pesticide  is,  in  the  public  interest. 

This  product  is  conditionally 
registered  in  accordance  with  FIFRA 
section  3(cK7)(C).  If  the  conditions  are 
not  complied  with  the  registration  will 
be  subject  to  cancellation  in  accordance 
with  FIFRA  section  6(e). 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  this 
conditional  registration  is  in  the  public 
interest.  Use  of  the  pesticides  are  of 
significance  to  the  user  community,  and 
appropriate  labeling,  use  directions,  and 
other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  this 
conditional  registration  is  contained  in 
an  EPA  Pesticide  Fact  Sheet  on 
Azoxystrobin  (methyl  (B)-2-(2-|6-(2- 
cyanophenoxy)pyrimidin-4- 
yloxylphenyll-3-methoxyacrylate. 


A  copy  of  this  foct  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  detained  from  the 
National  Technical  Infomnation  Service 
(NTIS).  5285  Port  Royal  Road, 
Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordamce  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St., 
SW.,  Washington,  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C  136. 

List  of  Subiects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  March  24, 1997. 

Stephen  L.  lohnmn. 

Director.  Begistration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  97-«385  Filed  4-1-97;  8:45  am] 


[PF-72S;  FRL-6S94-8] 

Notice  Of  HUng  of  Pesticide  Petitions 
agency:  Environmental  Protection 


Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
agricuhural  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-725,  must  be 
received  on  or  before  May  2, 1997. 
AOORESSES:  By  mail  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Divison  (7505C),  Office  of 
Pesticides  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW., 


Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Linda  Hollis,  Product  Manager 
(PM)  90,  Biopesticides  and  Pollution 
Prevention  Division,  (7501W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  5th  floor, 
CSl,  2800  Crystal  Drive,  ArUngton,  VA. 
22202.  (703)  308-8733;  e-mail: 
hoUis.lindadepamail.epa.gov. 
SUPPt-BiefTARY  INipRMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  raw  agricultural  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  grantinig  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  of  filing 
under  docket  control  number  PF-725 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 


a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCD  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (PF-725)  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Authority:  21  U.S,C.  346a. 

List  of  Subfects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives,  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  24, 1997. 

c 

Janet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summaries  of  Petitions 

Below  summaries  of  the  pesticide 
petitions  are  printed.  The  summaries  of 
the  petitions  were  prepared  by  the 
petitioners.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  AgriPhi  Inc. 

OPP-300357 

EPA  issued  a  notice  OPP-300357, 
(FRL-4906-6),  which  was  published  in 
the  Federal  Register  of  September  7, 
1994  (59  FR  46247-46248),  announcing 
the  establishment  of  a  temporary 
tolerance  exemption  for  residues  of  the 
microbial  pesticide  bacteriophages 
isolated  from  Xanthomonas  campestris 
subsp.  vesicatoria  in  or  on  the  raw 
agricultural  conunodities,  tomatoes  and 
peppers.  EPA  has  received  a  pesticide 
petition  from  AgriPhi  Inc.,  which 
proposes,  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  recently  amended  by  the 
Food  Quality  Protection  Act,  21  U.S.C. 
section  346a,  to  amend  40  CFR  part  180 


to  reestablish  a  temporary  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  the  plant  pesticide 
Xanthomonas  campestris  pv.  vesicatoria 
in  or  on  the  raw  agricultural 
commodities,  tomatoes  and  peppers. 

A.  Proposed  Use  Practices 

•   Recommended  application  method 
and  rate(s),  frequency  of  application, 
and  timing  of  application.  AgriPhi  Inc., 
proposes  to  conduct  testing  of  120 
gallons  of  bacteriophages  isolated  from 
Xanthomonas  campestris  pv. 
vesicatoria  in  Brandenton  Florida  and 
Ruskin  Florida.  Total  acreage  for  both 
sites  will  occupy  25  acres.  Tests  will  be 
designed  to  evaluate  the  effectiveness  of 
the  active  ingredient  for  use  in 
controlling  bacterial  diseases  of 
tomatoes  and  peppers  conducted  all 
year  long  (as  needed)  for  two  years. 
Growing  plants  of  tomato  and  jaepper 
and/or  the  soil  around  the  growing 
plants  will  be  treated  with 
bacteriophages  as  a  drench,  spray  or 
through  chemigation  at  a  concentration 
of  approximately  10  — 8  pfu  per  ml. 
Plants  will  be  given  multiple  treatments 
at  preplant  and  postmergence.  Upon 
termination  of  the  tests  the  bactericide 
and  container  will  be  boiled  for  10 
minutes  and  disposed  of  in  accordance 
with  local  state  and  federal  regulations. 

B.  Product  Identity/Chemistry 

The  product  is  a  colorless  to  light 
brown  liquid  with  no  to  slight  odor.  The 
liquid  is  non-corrosive  and  stable  in 
aqueous  solutions  (pH  5  to  9)  but 
denature  by  organic  solvents.  The  liquid 
has  a  density  of  1.06  g/cc  and  is  stored 
stably  for  >1  year  @  4  degrees  C  but  can 
be  degraded  in  four  days  if  maintained 
at  room  temperature. 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  AgriPhi  Inc., 
believes  that  no  pesticide  residues  are 
exfiected. 

2.  Magnititude  of  residue  anticipated 
at  the  time  of  harvest  and  method  used 
to  dermine  the  residue.  AgriPhi  Inc., 
believes  that  little  concern  exists  for  any 
residues  of  phages  as  they  are 
ubiquitous  in  nature,  found  in  soil, 
water,  raw  produce,  oysters  and  cheese. 
Data  from  the  published  scientific 
literature  indicates  that  bacteriophages 
are  harmless  to  mammals,  fish  and 
wildlife.  Additionally,  bacteriophages 
are  completely  biodegradable  and  so 
pose  not  threat  to  the  enviromnent. 

3.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  AgriPhi  Inc.,  states  that  phage 
residue  at  any  level  will  pose  no  threat 
to  human  health  or  the  environment, 
therefore  an  analytical  method  for 


detecting  and  measuring  residue  levels 
is  not  needed. 

C.  Mammalian  Toxicological  Profile 

AgriPhi  Inc.,  requested  data  waivers 
for  Acute  Toxicity /Pathogenicity, 
Genotoxicity,  Reproductive  and 
Developmental  Toxicity,  Subchronic 
Toxicity  and  Chronic  Toxicity  Studies. 
These  data  waivers  are  supported  by 
data  from  the  pubHshed  scientific 
literature  which  indicates  that 
bacteriophages  are  specific  for  their 
bacterial  host  and  present  no  unique 
toxicity  hazards  to  humans,  fish  and 
wildlife  or  to  the  environment.  In 
addition  to  the  phages  effectiveness 
against  there  has  been  no  evidence  to 
suggest  non-selective  infection.  Phages 
have  been  documented  as  being  active 
against  bacteria  of  many  human 
diseases.  Daily  exposure  of  phages  are 
evident  in  the  human  consumption  of 
raw  produce,  cheeses  and  water  without 
any  adverse  health  effects.  AgriPhi  Inc., 
believes  that  inasmuch  as  each  phage  is 
specific  for  its  target  bacterial  plant 
pathogen,  they  are  nontoxic  for  growers 
who  would  be  applying  page  mixtuires 
to  seed,  soil  or  crops. 

D.  Aggregate  Exposure 

1.  Dietary  exposure,    a.  Food. 
AgriPhi  Inc.,  states  that  humans  are 
exposed  daily  to  phages  in  the 
consumption  of  raw  produce  and 
cheeses  without  any  adverse  effects  or 
detriment  to  the  himian  intestinal 
microflora. 

b.  Drinking  water.  AgriPhi  Inc.,  states 
that  phages  are  naturally  occurring  in 
waters  and  that  there  have  been  no 
reports  of  adverse  effects  to  humans 
exposed  to  municipal  waters. 

2.  Non-dietary  exposure  (lawn  care, 
topical  insect  repellents,  etc.).  AgriPhi 
Inc.,  states  that  the  use  for  this  pesticide 
is  agricultural,  therefore,  non-dietary 
exposure  pesticide  will  be  minimal  to 
non-existent. 

E.  Cumulative  Exposure 

Exposure  through  other  pesticides 
and  substances  with  the  common  mode 
of  toxicity  as  this  pesticide.  AgriPhi, 
Inc.,  states  that  bacteriophages  are 
nontoxic  to  humans,  fish  and  wildlife, 
therefore,  cumulative  efliects  with  other 
pesticides  and  substances  will  be 
minimal  to  non-existent. 

F.  Safety  Determination 

1.  U.S.  population.  AgriPhi  Inc.,  states 
that  phages  are  naturally  occurring 
entities  found  in  soil,  water  and  some 
foods.  AgriPhi  Inc.,  believes  that 
because  phages  present  no  unique 
toxicity  hazard  to  humans,  safety  factors 
are  not  appropriate.  Phages  have  been 


15688 


Federal  Register  /  Vol.  62,  No.  63  /  Wednesday.  April  2,  1997  /  Notices 


active  in  the  treatment  of  bacterial 
human  diseases  and  have  been 
consumed  by  humans  without  any 
detectable  or  detrimental  adverse 
human  health  effects.  Therefore, 
AgriPhi  Inc.,  believes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  to  the  U.S.  population  in  general 
from  consumption  of  a  bacteriophage. 
2.  Infants  and  children.  AgriPhi  Inc., 
states  that  data  from  the  published 
scientific  literature  reports  that 
■  bacteriophages  have  been  used  as  a 
prophylactic  treatment  for  children 
without  any  harmful  effects. 
Bacteriophages  found  in  foods  are  not 
likely  to  occur  in  different  amounts  in 
foods  consumed  by  children  and 
infants.  Therefore,  AgriPhi  Inc., 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
esposure  to  residues  of  bacteriophages. 

C.  EMisting  Tolerances 

A  temporary  tolerance  was  granted  for 
this  pesticide  in  August  1994  and 
expired  in  August  1996. 

H.  Internationa]  Tolerance 

No  known  international  tolerances 
have  been  granted  for  this  pesticide. 
Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data  from 
the  published  literature  and  the 
conservative  exposure  assessment, 
AgriPhi  Inc.,  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
residues  of  the  pesticide  Bacteriophages 
of  Xanthomonas  campestris  pv. 
vesicatoria  including  all  anticipated 
dietary  exposure  and  all  other  non- 
occupational exposures. 

2.  Asgrow  Seed  Company 

PP6E4670 

EPA  has  received  a  pesticide  petition 
(PP)  6E4670  from  Asgrow  Seed 
Company.  The  petition  proposes, 
pursuant  to  section  408  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a.  to  amend  40  CFR  part 
180  to  establish  an  exemption  from  the 
requirement  of  a  tolerance  for  the  plant- 
pesticide  Coat  Protein  of  Cucumber 
Mosaic  Virus  and  the  genetic  materail 
necessary  for  its  production  in  or  on  all 
raw  agricultural  commodities. 

A.  Proposed  Use  Practices 

Recommended  application  method 
and  rate(s),  frequency  of  application, 
and  timing  of  application.  Asgrow  states 
that  the  plant  viral  coat  protein  is 
produced  within  tissues  of  the 
engineered  plant  and  is  not  to  be 
appUed  externally.  Appropriate  cultural 


practices  for  growing  seed  with 
genetically  engineered  virus  resistance 
will  be  determined  by  individual 
growers,  as  such  practices  are  for  all 
other  plant  varieties.  Accordingly,  no 
special  instructions  for  use  will  be 
necessary. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  Asgrow  has 
determined  that  the  sequence  of  the 
engineered  viral  coat  protein  expressed 
in  transformed  plants  is  identical  to  a 
viral  coat  protein  found  in  nature. 

2.  Magnitude  of  residue  anticipated  at 
the  time  of  harvest  and  method  used  to 
determine  the  residue.  Asgrow  states 
that  the  viral  coat  protein  is  expressed 
in  plant  tissues,  and  therefore,  is  not  a 
residue  in  the  same  manner  as  a 
pesticide  applied  externally  to  growing 
crop  plants.  Asgrow  does  not  expect  any 
measurable  residue  of  the  engineered 
viral  coat  protein  to  remain  on  or  in 
transformed  raw  agricultural 
commodities  (RA(^). 

3.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  The  ELISA  (Enzyme-Linked 
Immunoabsorbent  Assay)  test  can  be 
used  to  determine  expression  levels  of 
viral  coat  proteins  in  transformed 
plants,  fruits  and  leaves.  However, 
because  the  Agency  proposes  to  exempt 
all  plant  virus  coat  proteins  from  the 
requirement  of  a  tolerance,  Asgrow 
believes  that  an  analytical  metfiod  for 
detecting  and  measuring  the  levels  of 
viral  coat  proteins  in  or  on  all  RACs  is 
not  required  for  enforcement  purposes. 

C.  Mammalian  Toxicological  Profile 

Viral  Coat  Proteins  are  substances  that 
viruses  produce  during  a  plant  infection 
to  encapsulate  and  protect  their  genetic 
material.  When  the  genetic  material 
encoding  the  coat  proeitn  for  a  plant 
virus  is  introduced  into  a  plant's 
genome,  the  plant  is  able  to  resist 
subsequent  infections  by  that  same  virus 
as  will  as  strains  closely  related  to  the 
donor  virus.  Virus-infected  plants 
currently  are  and  ahve  always  been  a 
part  of  both  the  human  and  domestic 
animal  food  supply,  and  Asgrow  agrees 
with  EPA's  finding  that  plant  viruses  are 
not  known  to  be  harmful  to  humans  (59 
PR  60519-60535.  November  23. 1994). 
All  available  data  from  the  scientific 
literature  indicates  that  plant  viruses  are 
not  toxic  to  humans  or  other  vertebrates. 
Additionally,  plant  viruses  are  uiiable  to 
replicate  in  mammals  or  other 
veterbrates,  eliminating  the  possibility 
of  human  infection.  This  has  been 
shown  by  injections  of  purified  whole 


virus  into  laboratory  animals  to  develop 
antibodies  for  ELISA  tests. 

More  importantly,  however,  this 
tolerance  exemption  will  apply  to  that 
portion  of  the  viral  genome  coding  for 
the  whole  coat  protein  and  any 
subcomponent  of  the  coat  protein 
expressed  in  the  plant.  This  component 
alone  is  incapable  of  forming  infectious 
particles.  Because  whole  intact  plant 
viruses  are  not  known  to  cause 
deleterious  human  health  effects, 
Asgrow  believes  that  it  is  reasonable  to 
assume  that  a  subunit  of  these  viruses 
likewise  will  not  cause  adverse  human 
health  effects. 

D.  Aggregate  Exposure 

1.  Dietary  exposure,    a.  Food.  Asgrow 
believes  that  the  use  of  viral  coat 
protein-mediated  resistance  will  not 
result  in  any  new  dietary  exposure  to 
plant  viruses.  Entire  infectious  particles 
of  Cucimiber  Mosaic  Virus,  including 
the  coat  protein  component,  are  found 
in  the  fniH,  leaves  and  stems  of  mo^ 
plants.  Virus-infected  food  plants  are 
and  have  always  been  a  part  of  the 
human  and  domestic  animal  food 
supply.  Such  food  plants  and  food 
derived  from  them  have  been  concumed 
with  no  detectable  or  observed  adverse 
effects  to  human  health,  including 
children  and  infants.  Given  this 
information,  Asgrow  believes  that 
exposure  via  the  human  diet  provides  a 
direct  and  better  method  of  establishing 
the  lack  of  toxicity  versus  animal 
models  of  toxicity. 

b.  Drinking  water.  No  measurable 
residues  of  coat  proteins  frt>m 
engineered  plant  viruses  are  expected  to 
be  in  the  drinking  water.  Plant  viruses 
are  a  natural  component  of  the 
environment  and  are  present  in  soil  and 
water.  Consequently,  Asgrow  believes 
that  coat  proteins  produced  as  plant- 
pesticides  would  represent  a  negligible 
addition  to  those  existing  in  drinking 
water. 

2.  Non-dietary  exposure.  Asgrow 
believes  that  non-dietary  exposure  to 
engineered  coat  proteins  will  be 
minimal  to  non-existent  because  the 
coat  protein  is  expressed  only  within 
the  plant  tissues. 

E.  Cumulative  Exposure 

Exposure  through  other  pesticides 
and  substances  with  the  common  mode 
of  toxicity  as  this  pesticide.    Asgrow 
believes  that  due  to  the  lack  of  toxicity/ 
pathogenicity  associated  with  plant 
viruses  or  plant  viral  coat  proteins, 
cumulative  effects  with  other  pesticides 
and  substances  will  be  non-existent. 
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F.  Safety  Determination 

1.  U.S.  population.  There  is  no  known 
toxicity  associated  with  coat  proteins 
frtim  plant  viruses.  Consequently,  a 
safety  assessment  is  not  needed  for 
these  proteins.  Given  the  long  history  of 
mammalian  consumption  of  the  entire 
plant  virus  particle  in  foods,  without 
any  adverse  human  health  effects. 
Asgrow  reasonable  believes  that 
consumption  of  a  noninfectious 
component  of  the  CMV  plant  virus  is 
safe.  There  are  no  known  data  that 
indicate  aggregate  exposure  to  plant 
viral  coat  proteins  under  normal 
conditions  will  result  in  harm  to  any 
person. 

2.  Infants  and  children.  Viral  coat 
proteins  are  ubiquitious  in  foods, 
including  those  foods  consumed  by 
infants  and  children.  Moreover,  there  is 
no  reason  to  believe  that  plant  viral  coat 
proteins  are  likely  to  occur  in  different 
amounts  in  foods,  consumed  by 
children  and  infants.  Further,  diere  is 
no  scientific  evidence  that  viral  coat 
proteins  used  as  plant-pesticides  would 
have  a  different  effect  on  children  that 
on  adults.  Viral  coat  proteins  are  not 
toxic  and,  therefore,  Asgrow  believes 
with  reasonable  certainty  that  no  harm 
will  result  to  infants  and  children  from 
aggregate  exposure  to  coat  proteins  from 
plant  viruses. 

G.  Existing  Tolerances 

No  tolerance  or  exemption  from 
tolerance  has  been  previously  granted 
for  CMV  coat  protein. 

H.  International  Tolerance 

No  international  tolerance  or 
exemption  from  tolerance  has  been 
previously  granted  for  CMV  coat 
protein.  Asgrow  Seed  Company 
concludes  that  plant  viruses,  including 
CMV  coat  proteins,  are  not  harmful  to 
humans,  and  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  Coat  Protein  of 
Cucumber  Mosaic  Virus  and  the  genetic 
material  necessary  for  its  production, 
including  all  anticipated  dietary 
exposures  and  all  other  non- 
occupational exposures.  Accordingly, 
Asgrow  believes  that  the  CMV  coat 
protein  qualifies  for  an  exemption  from 
the  requirement  of  a  tolerance  in  or  on 
all  raw  agricultural  commodities. 

3.  Cornell  University 

PP  7F4813 

EPA  has  received  a  pesticide  petition 
(PP)  7F4813  frtMn  Cornell  University. 
The  petition  proposes,  piu^uant  to 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a,  to  amend  40  CFR  part  180  to 


establish  an  exemption  horn  the 
requirement  of  a  tolerance  for  the  plant- 
f>esticide  Coat  Protein  of  Papaya 
Ringspot  Virus  and  the  genetic  material 
necessary  for  its  production  in  or  on  all 
raw  agricultural  conunodities. 

A.  Proposed  Use  Practices 

Recommended  application  method 
and  rate(s),  frequency  of  application, 
and  timing  of  application.  Cornell 
University  states  that  because  the 
inserted  genes  are  under  the  control  of 
a  constitutive  promoter,  the  coat 
proteins  will  be  continuously  produced 
by  the  plant  and  not  applied  externally. 
In  information  accompanying  the  seeds 
that  are  sold  or  provided  to  commercial 
growers,  the  resistance  of  the  resulting 
plants  to  Papaya  ringspot  Virus  will  be 
described.  However,  no  special 
instructions  for  use  will  be  necessary. 
Appropriate  cultural  practices  will  be 
determined  by  individual  growera,  as 
they  are  for  all  other  plant  varieties. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  Cornell 
UnivOTsity  states  that  the  pesticide  is  a 
chimeric  virus  coat  protein  that  is 
produced  by  the  transgenic  papaya.  The 
coat  protein  that  is  produced  consist  of 
16  amino  acids  from  the  cucumber 
mosaic  virus  coat  protein^and  the  coat 
protein  of  papaya  ringspot  virus  which 
consist  of  289  amino  acids.  The 
molecular  weight  of  the  chimeric  coat 
protein  is  34,511. 

2.  Magnitude  of  residue  anticipated  at 
the  time  of  harvest  and  method  used  to 
determine  the  residue.  Cornell 
University  states  that  the  viral  coat 
protein  is  expressed  in  plant  tissues, 
and  therefore,  is  not  a  residue  in  the 
same  manner  as  a  pesticide  applied 
externally  to  growing  crop  plants. 
Cornell  University  does  not  expect  any 
measurable  residue  of  the  engineered 
viral  coat  protein  to  remain  on  or  in 
transformed  raw  agricultiu^l 
commodities  (RACs). 

3.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  The  EUSA  (Enzyme-Linked 
Immunoabsorbent  Assay)  test  can  be 
used  to  determine  expression  levels  of 
viral  coat  proteins  in  transfonned 
plants,  fruits  and  leaves.  However, 
because  the  Agency  proposes  to  exempt 
all  plant  virus  coat  proteins  frtjm  the 
requirement  of  a  tolerance,  Cornell 
University  believes  that  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  viral  coat  proteins  in  or  on  all 
RACs  is  not  required  for  enforcement 
purposes. 


C.  Mammalian  Toxicoloffcal  Profile 

Viral  Coat  Proteins  are  substances  that 
viruses  produce  during  a  plant  infection 
to  encapsulate  and  protect  their  genetic 
material.  When  the  genetic  material 
encoding  the  coat  protein  for  a  plant 
virus  is  introduced  into  a  plant's 
genome,  the  plant  is  able  to  resist 
subsequent  infections  by  that  same  virus 
as  will  as  strains  closely  related  to  the 
donor  virus.  Virus-infected  plants 
currently  are  and  have  always  been  a 
part  of  both  the  human  and  domestic 
animal  food  supply,  and  Cornell 
University  agrees  with  EPA's  finding 
that  plant  viruses  are  not  known  to  be 
harmful  to  humans  (59  FR  60519- 
60535,  November  23, 1994).  All 
available  data  from  the  scientific 
literature  indicates  that  plant  viruses  are 
not  toxic  to  human's  or  other  vertebrates. 
Additionally,  plant  viruses  are  unable  to 
replicate  in  mammals  or  other 
veterbrates,  eliminating  the  possibility 
of  human  infection.  This  has  been 
shown  by  injections  of  purified  whole 
virus  into  laboratory  animals  to  develop 
antibodies  for  ELISA  tests. 

More  importantly,  however,  this 
tolerance  exemption  will  apply  to  that 
portion  of  the  viral  genome  coding  for 
the  whole  coat  protein  and  any 
subcomponent  of  the  coat  protein 
expressed  in  the  plant.  This  component 
alone  is  incapable  of  forming  infectious 
particles.  Because  whole  intact  plant 
viruses  are  not  known  to  cause 
deleterious  human  health  effiects. 
Cornell  University  believes  that  it  is 
reasonable  to  assume  that  a  subunit  of 
these  viruses  likewise  will  not  cause 
adverse  human  health  effects. 

D.  Aggregate  Exposure 

1.  Dietary  exposure,    a.  Food.  Cornell 
University  believes  that  the  use  of  viral 
coat  protein-mediated  resistance  will 
not  result  in  any  new  dietary  exposure 
to  plant  viruses.  Entire  infectious 
particles  of  Papaya  Ringspot  Virus, 
including  the  coat  protein  ccnnponent, 
are  found  in  the  fruit,  leaves  and  stems 
of  most  plants.  Virus-infected  food 
plants  are  and  have  always  been  a  part 
of  the  human  and  domestic  animal  food 
supply.  Such  food  plants  and  food 
derived  from  them  have  been  consumed 
with  no  detectable  or  observed  adverse 
effiects  to  human  health,  including 
children  and  in&nts.  Given  this 
information,  Cornell  Unversity  believes 
that  exposure  via  the  human  diet 
provides  a  direct  and  better  method  of 
establishing  the  lack  of  toxicity  versus 
animal  models  of  toxicity. 

b.  Drinking  water.  No  measurable 
residues  of  coat  proteins  from 
engineered  plant  viruses  are  expected  to 
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be  in  the  drinking  water.  Plant  viruses 
are  a  natural  component  of  the 
environment  and  are  present  in  soil  and 
water.  Consequently,  Cornell  University 
believes  that  coat  proteins  produced  as 
plant-pesticides  would  represent  a 
negligible  addition  to  those  existing  in 
drinking  water. 

2.  Non-dietary  exposure.  Cornell 
University  believes  that  non-dietary 
exposure  to  engineered  coat  proteins 
will  be  minimal  to  non-existent  because 
the  coat  protein  is  expressed  only 
within  the  plant  tissues. 

E.  Cumulative  Exposure 

Exposure  thmugb  other  pesticides 
and  substances  with  the  common  mode 
of  toxicity  as  this  pesticide.  Cornell 
University  believes  that  due  to  the  lack 
of  toxicity/ pathogenicity  associated 
with  plant  viruses  or  plant  viral  coat 
proteins,  cumulative  effiects  with  other 
pesticides  and  substances  will  be  non- 
existent. 

F.  Safety  Determination 

1.  U.S.  population.  There  is  no  known 
toxicity  associated  with  coat  proteins 
from  plant  viruses.  Consequently,  a 
safety  assessment  is  not  needed  for 
these  proteins.  Given  the  long  history  of 
mammalian  consumption  of  the  entire 
plant  virus  particle  in  foods,  without 
any  adverse  human  health  eflects, 
Cornell  University  reasonably  believes 
that  consumption  of  a  noninfectious 
component  of  the  PRV  plant  virus  is 
safe.  There  are  no  known  data  that 
indicate  aggregate  exposure  to  plant 
viral  coat  proteins  under  normal 
conditions  will  result  in  harm  to  any 
person. 

2.  Infants  and  children.  Viral  coat 
proteins  are  ubiquitious  in  foods, 
including  those  foods  consumed  by 
infants  and  children.  Moreover,  there  is 
not  reason  to  believe  that  plant  viral 
coat  proteins  are  likely  to  occur  in 


different  amounts  in  foods,  consumed 
by  children  and  infants.  Further,  there 
is  no  scientific  evidence  that  viral  coat 
proteins  used  as  plant-pesticides  would 
have  a  different  effect  on  children  that 
on  adults.  Viral  coat  proteins  are  not 
toxic  and,  therefore,  Cornell  University 
believes  with  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  coat 
proteins  bom  plant  viruses. 

G.  Existing  Tolerances 

No  tolerance  or  exemption  from 
tolerance  has  been  previously  granted 
for  PRV  coat  protein. 

H.  International  Tolerance 

International  tolerance  levels  for 
Papaya  Ringspot  Virus  Coat  Protein 
have  not  been  determined.  However, 
papaya  fruit  from  trees  infected  with 
papaya  ringspot  virus  are  consumed  by 
numerous  people  throughout  the  world. 

Cornell  University  concludes  that 
plant  viruses,  including  PRV  coat 
proteins,  are  not  harmful  to  humans, 
and  that  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  aggregate 
exposure  to  Coat  Protein  of  Papaya 
Ringspot  Virus  and  the  genetic  material 
necessary  for  its  production,  including 
all  anticipated  dietary  exposures  and  all 
other  non-occupational  exposures. 
Accordingly,  Cornell  University 
beUeves  that  the  PRV  coat  protein 
qualifies  for  an  exemption  from  the 
requirement  of  a  tolerance  in  or  on  all 
raw  agricultural  commodities. 
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[PF-723;  FRL-SS9S-e] 

Notice  of  Filing  of  Pesticide  Petitions 

AG8CY:  Environmental  Protection 
Agency  (EPA). 


ACTKM:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of  ' 

regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
agricultural  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-723,  must  be 
received  on  or  before  Ntoy  2, 1997. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Divison  (7505C),  Office  of 
Pesticides  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Product  Manager 

Office  locatxNVteiephone  number 

Address 

Connie  Welcti  (PM  21)  .. 

Cynttna  Giles-PaiVer 
(PM22). 

Rm.  227.  CM  #2.  703-305-6226,  e-mail:weteh.c»nn«e@epamaJl.epa.gov. 

Rm.  229.  CM  #2.  703-305-5540.  e-mail:  gites-pafKef.cynthia@epamaJI.epa.gov. 

1921  Jeffefson  Davis  Hwy.  Ar- 
lington. VA 
Do. 

SUPPLBNENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  raw  agricultural  commodities 
under  section  408  of  the  Federal  Food. 
Drug,  and  Comestic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 


information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  grantinig  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 


under  docket  control  number  PF-723 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
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record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (insert  docket 
number)  and  appropriate  petition 
number.  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives,  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  24. 1997. 

Steplwn  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitimis 

Below  summaries  of  the  pesticide 
petitions  are  printed.  The  summaries  of 
the  petitions  were  prepared  by  the 
petitioners.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Bayer's  Corporation 

PP  6F4631 

EPA  has  received  a  pesticide  petition 
(PP  6F4631)  from  Bayer  Corporation, 
8400  Hawrthome  Road,  Kansas  City,  MO 
64120-0013,  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act.  21  U.S.C.  346a(d),  to 
amend  40  CFR  Part  180  by  establishing 
tolerances  for  residues  of  the  herbicide, 
FOE  5043.  ^(4-Fluorophenyl)-N-(l- 
methylethyl)-2(|5-(trifluoromethyl)- 
l,3,4-thiadiazol-2-ylloxylacetamide  in 
or  on  the  raw  agricultural  commodities, 
field  com  grain  at  0.05  parts  per  million 
(ppm),  field  com  forage  at  0.4  ppm,  field 
com  stover  (fodder)  at  0.4  ppm,  soybean 
seed  at  0.1  ppm,  milk  at  0.01  ppm,  meat 
at  0.05  ppm,  and  meat  byproducts  at 
0.05  ppm.  The  proposed  analytical 
method  is  gas  chromatography/mass 
spectrometry  with  selected  ion 
monitoring.  (PM  22) 


1.  Chemical  uses.  FXDE  5043  use  on 
field  com  and  soybeans  provides 
selective  weed  control  for  a  wide 
spectrum  of  annual  grasses  and  small- 
seeded  broadleaf  weeds,  with 
exceptional  strength  on  bamyard  grass, 
large  crabgrass,  fall  panicum  and  foxtail 
species.  Application  technique: 
Products  containing  FOE  5043  can  be 
applied  preplant  surface,  preplant 
incorporated,  or  preemergence  for 
control  of  emerging  weeds.  Applications 
can  be  made  up  to  45  days  before 
planting.  Appfications  may  be  made 
using  standard  low  pressure  ground 
herbicide  boom  sprayers  equipped  with 
suitable  nozzles  and  screens.  The 
products  containing  FOE  5043  may  be 
applied  either  as  a  single  or  a  split 
application.  Application  rates  range 
from  0.442  to  0.884  pounds  active 
ingredient  (a.i.)  of  FOE  5043  per  acre 
depending  on  the  soil  texture  and  soil 
organic  matter  content.  Tank  mix 
combinations  with  selected  products 
may  provide  additional  weed  control. 

2.  FC^  5043  Safety.  Bayer  has 
submitted  over  65  separate  toxicology 
studies  in  support  of  tolerances  for  FOE 
5043.  Among  the  submissions,  a  finding 
of  particular  interest  was  the 
observation  that  in  the  long-term  data 
compiled  for  FOE  5043,  provided  no 
indications  of  a  potential  to  induce 
either  carcinogenic  or  reproductive 
signs  of  toxicity.  In  addition, 
developmental  no-observed-adverse 
effects  levels  (NOAELs)  of  25  milligrams 
body  weight  per  day  (mg/kg  bwt/day) 
were  established  for  both  the  rat  and 
rabbit. 

The  following  mammalian  toxicity 
studies  have  been  conducted  to  support 
the  tolerance  of  AXIOM  DF  (contains 
FOE  5043  and  metribuzin): 

i.  A  rat  acute  oral  study  with  an  LDjo 
of  2,347  mg/kg  (male)  and  2.027  mg/kg 
(female). 

ii.  A  rabbit  acute  dermal  with  an  LDjo 
of  >  2,000  mg/kg. 

iii.  A  rat  acute  inhalation  with  an 
LDjo  of  >  977  mg/m^. 

iv.  A  primary  eye  irritation  study  in 
the  rabbit  which  showed  mild  irritation. 

V.  A  primary  dermal  irritation  study 
which  showed  no  irritation. 

vi.  A  primary  dermal  sensitization 
study  which  showed  no  sensitization. 

The  following  mammalian  toxicity 
studies,  derived  frcnn  exposure  to  the 
technical  form  of  the  chemical,  have 
been  conducted  to  support  the  tolerance 
of  FOE  5043: 

i.  A  rat  acute  oral  study  with  an  LDso 
of  1,617  mg/kg  (male)  and  589  mg/kg 
(female). 

ii.  A  rat  acute  dermal  LDjo  of  2,000 
mg/kg  bwt. 


iii.  A  rat  acute  inhalation  LCm  of 
3,740  mg/m^  (male  and  female). 

iv.  A  primary  eye  irritation  study  in  - 
the  rabbit  which  showed  no  irritation. 

V.  A  primary  dermal  irritation  study 
which  showed  no  irritation. 

vi.  A  primary  dermal  sensitization 
study  which  showed  no  sensitization. 

vii.  An  acute  neurotoxicity  study  with 
a  no-observed  effect  level  (NOEL)  for 
FOB,  motor  and  locomotor  activity  of  75 
mg/kg  bwt/day  for  males  and  females. 

viii.  A  90-day  feeding  study  in  the  rat 
with  a  NOEL  of  1.7  mg/kg  bwt/day. 

ix  A  90-day  subchronic  neurotoxicity 
study  in  the  rat  with  a  neurotoxicity  and 
overall  NOEL  of  120  ppm. 

X.  A  24-months  chronic  feeding/ 
oncogenicity  study  in  the  rat  with  an 
overall  NOEL  of  1.2  mg/kg  bwt/day  in 
males  and  females  based  on  liver, 
kidney,  hematologic  and  thyroid  effiects. 
There  was  no  evidence  of  an  oncogenic 
response. 

xi.  A  90-day  fiaeding  study  in  dogs 
with  a  NOEL  of  50  ppm,  based  on  liver 
hematology,  andibyroid  effects. 

xii.  A  12-month  feeding  study  in  dogs 
with  a  NOEL  of  40  ppm,  based  on 
hematology  and  thyroid  effects. 

xiii.  A  mouse  oncogenicity  study 
which  provided  no  evidence  of 
oncogenicity. 

xiv.  An  oral  teratology  study  in  the  rat 
with  maternal  and  developmental 
NOAELs  of  25  mg/kg  bwt/day. 

XV.  An  oral  teratology  study  in  the 
rabbit  with  maternal  and  fetal  NOELs  of 
5  and  25  mg/kg  bwt/day  respectively. 

xvi.  An  two-generation  reproduction 
study  in  the  rat  with  a  NOEL  for 
reproductive  and  parental  toxicity  of 
500  and  20  ppm,  respectively. 

xvii.  Ames  assay:  Negative 

xviii.  Unscheduled  DNA  synthesis: 
Negative 

xix.  Mouse  Micronucleus  Assay: 
Negative. 

3.  Threshold  effects —  chronic  effects. 
Based  on  the  available  chronic  toxicity 
data.  Bayer  believes  the  Reference  Dose 
(RfD)  for  FOE  5043  should  be  0.0114 
mg/kg/day.  The  RfD  for  FOE  5043  is 
based  on  a  1  year  chronic  toxicity  study 
in  the  dog  with  a  threshold  No  Observed 
Effect  Level  (NOEL)  of  1.14  mg/kg/day 
and  an  uncertainty  factor  of  100. 

Acute  toxicity.  EPA  recently  proposed 
a  tiered  approach  to  estimate  acute 
dietary  exposure.  The  methods 
proposed  by  the  EPA  were  reviewed  and 
supported  by  the  FIFRA  Scientific 
Advisory  Panel  (SAP,  1995).  EPA's  Tier 
1  method  is  based  on  the  assumption 
that  residue  concentrations  do  not  vary. 
The  analysis  assumes  that  all  residues 
have  the  same  magnitude,  typically  the 
highest  field  trial  residue  or  tolerance 
vahie.  This  value  is  assumed  for  all 
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points  along  the  consumption 
distribution,  resulting  in  a  distribution 
of  dietary  exposure. 

For  the  acute  analysis  for  FOE  5043, 
a  Tier  1  analysis  was  conducted  for  the 
overall  U.S.  population,  infants, 
children  1  to  6  years  of  age,  females  13 
years  and  older,  and  males  13  years  and 
older.  Using  the  NOEL  of  138  mg/kg 
derived  from  the  acute  oral  toxicity 
study  in  rats,  the  following  margins  of 
exposure  were  calculated  (margins  of 
exposure  of  100  or  more  are  considered 
satisfactory): 


Poptrtation  Group 

Margin  of  Expo- 
sure 

U.S.  Popuiabon-Ail  Sea- 
sons. 

Inlants 

Chidren  1  to  6 

94,741 

64,986 
76  494 

Women  13  to  50  years  otd 
Men  13  years  and  okier  .... 

191,418 
109,805 

4.  Non-threshold  Effects — 
carcinogenjcity.  Using  the  Guidelines 
for  Carcinogen  Risk  Assessment,  Bayer 
believes  FOE  5043  to  be  in  Group  E  for 
carcinogenicity — no  evidence  of 
carcinogenicity — based  on  the  results  of 
carcinogenicity  studies  in  three  species. 
There  was  no  evidence  of 
carcinogenicity  in  an  IB-month  feeding 
study  in  mice,  a  2-year  feeding  study  in 
rats,  or  a  1-year  feeding  study  in  dogs 
at  the  dose  levels  tested.  The  doses 
tested  are  adequate  for  identifying  a 
cancer  risk.  Thus,  a  cancer  risk 
assessment  should  not  be  necessary  for 
FOE  5043. 

5.  Aggregate  Exposure.  For  purposes 
of  assessing  the  potential  dietary 
exposure  under  the  proposed  tolerances 
for  FOE  5043,  the  estimated  aggregate 
exposure  was  based  on  the  Theoretical 
Maximum  Residue  Concentrations 
(TMRC)  and  the  proposed  tolerances 
(The  TMRC  is  a  worst  case  estimate  of 
dietary  exposure  since  it  is  assumed  that 
100  %  of  ail  crops  for  which  tolerances 
are  established  are  treated  and  that 
pesticide  residues  are  present  at  the 
tolerance  levels.).  Registration  for  FOE 
5043  and  AXIOM  are  currently  being 
nought  on  held  com  and  soybeans.  HDE 
5043  and  AXIOM  are  not  registered  for 
any  uses.  Tolerances  are  proposed 
(pesticide  petition  number  6F  4631)  for 
FOE  5043  on  the  following  Raw 
Agricultural  Commodities  (RAC);  Reld 
com  grain  (0.05  ppm),  forage  (0.4  ppm) 
and  stover  (fodder)J0.4  ppm),  soybean 
seed  (0.1  ppm),  milk  (0.01  ppm),  meat 
(0.05  ppm),  and  meat  byproducts  (0.05 
ppm).  The  TMRC  is  obtained  by 
multiplying  the  tolerance  level  for  these 
commodities  by  consumption  data 
which  estimates  the  amounts  of  com 
and  soybean  products  eaten  by  various 


human  population  subgroups. 
Tolerances  are  proposed  for  milk,  meat 
and  meat  byproducts  because  residues 
for  FOE  5043  can  be  transferred  from 
com  and  soybean  based  feeds  through 
livestock  to  humans. 

This  dietary  exposure  estimate 
assumes  that  100%  of  these  crops  are 
treated  with  FOE  5043  and  that  the 
residues  of  FOE  5043  found  in  these 
crops  would  occur  at  the  proposed 
tolerance  levels.  These  assumptions 
result  in  an  overestimate  of  exposure.  In 
making  a  safety  determination  for  these 
tolerances  this  conservative  exposure 
estimate  has  been  taken  into  account. 

Other  potential  sources  of  exposure  of 
the  general  population  to  residues  of 
FOE  5043  are  residues  in  drinking  water 
and  exposure  from  non-occupational 
sources.  In  ongoing  ground  water 
monitoring  studies,  trace  levels  of  FOE 
5043  residues  (less  that  1  part  per 
billion  (ppb)  total  residues)  have  been 
detected  in  ground  water.  These  studies 
are  being  performed  at  sites  with 
vulnerable  shallow  aquifers  and  large 
amounts  of  irrigation  are  being  applied 
monthly.  The  highest  residue  level 
detected  is  well  below  the  anticipated 
life-time  Health  Advisory  Level  of  84 
ppb.  If  residues  of  FOE  5043  do  occur 
in  ground  water  used  for  drinking  water 
they  will  be  far  below  the  level  which 
causes  concern.  Based  on  the  available 
data,  no  significant  residues  of  FOE 
5043  are  anticipated  to  occur  in  surface 
water  used  for  drinking  water.  Since 
registration  is  not  being  sought  for  any 
residential  or  homeowner  uses  no  other 
potential  for  exposure  to  FOE  5043 
residues  exists. 

The  toxicological  profile  for  FOE  5043 
is  fundamentally  characterized  by 
stmctural-  and  hinctional-related 
alterations  in  thyroid,  hematologic  and 
hepatic  parameters.  These  sort  of 
changes  are  not  uncommon  among 
herbicides.  Since  residues  of  FOE  5043 
and  its  degradates  will  occur  in  raw 
agricultural  commodities  and  processed 
foods  in  the  high  parts  per  billion  or  low 
parts  per  million  range  there  is  no 
compelling  evidence  that  suggests  a 
cumulative  effect  (i.e.,  potentiated, 
additive,  or  synergistic  response)  might 
occur  or  be  anticipated  in  the  human 
following  exposure  to  muhiple  chemical 
agents  with  similar  toxicological 
profiles  and/or  mechanisms  of  toxicity. 

6.  Determination  of  safety  for  U.S. 
population — Reference  dose  (RfDj. 
Using  the  conservative  exposure 
assumptions  described  above,  based  on 
the  completeness  and  reliability  of  the 
toxicity  data,  the  aggregate  exposure  to 
FOE  5043  will  utiUze  2.1%  of  the  RfD 
for  the  U.S.  population.  EPA  generally 
has  no  concem  for  exposures  below  100 


%  of  the  RfD.  Therefore,  based  on  the 
completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment,  Bayer  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  residues  of  FOE  5043, 
including  all  anticipated  dietary 
exposure  and  all  other  non-occupational 
exposures. 

7.  Determination  of  Safety  for  Infants 
and  Children.  The  possibiUty  of  FOE 
5043  induced  developmental  toxicity 
was  suggested  in  preliminary  and  non- 
definitive  toxicity  studies  using  rats  (> 
175  mg/kg  bwt/day)  and  rabbits  (>  125 
mg/kg  bwt/day).  However  NOAELs  for 
developmental  effects  were  ultimately 
established  in  the  definitive  studies. 
Those  values,  as  mentioned  previously, 
were  25  mg/kg  bwt/day  in  the  rat  and 
25  mg/kg  bwt/day  in  the  rabbit. 

Reference  Dose  (RfD).  Using  the 
conservative  exposure  assumptions 
described  previously,  Bayer  has 
concluded  that  the  percent  of  the  RfD 
utilized  by  aggregate  exposure  to 
residues  of  FOE  5043  ranges  from  1.1  % 
for  non-nursing  infants,  up  to  5.2  %  for 
children  1  to  6  years  old.  EPA  generally 
has  no  concem  for  exposure  below  100 
%  of  the  Reference  Dose.  Therefore, 
based  on  the  completeness  and 
reliability  of  the  toxicity  data  and  the 
conservative  exposure  assessment, 
Bayer  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  residues  of 
FOE  5043,  including  all  anticipated 
dietary  exposure  and  all  other  non- 
occupational exposures. 

8.  Estmgenic  Effects.  No  specific  tests 
have  been  conducted  with  FOE  5043  to 
determine  whether  the  pesticide  may 
have  an  effect  in  humans  that  is  similar 
to  an  effect  produced  by  a  naturally 
occurring  estrogen  or  other  endocrine 
effects. 

9.  Chemical  Residue.  The  qualitative 
nature  of  the  residues  in  plants  and 
animals  is  adequately  understood  for 
the  purposes  of  registration.  Residues  of 
FOE  5043  do  concentrate  slightly  (1.6x) 
in  the  processed  commodity  of  com 
grits.  No  tolerance  has  been  proposed 
for  residue  of  FOE  5043  in  com  grits 
because  anticipated  residues  are  less 
than  two  times  the  limit  of  quantitation 
for  the  analytical  method.  There  are  no 
Codex  maximum  residue  levels 
established  for  residues  of  FOE  5043  on 
any  crop.  Bayer  has  submitted  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  FOE  5043  in  or 
on  food  with  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  proposed  tolerance 
levels.  EPA  will  provide  information  on 
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this  method  to  FDA.  The  method  is 
available  to  anyone  who  is  interested  in 
pesticide  residue  enforcement  from  the 
EPA's  Field  Operations  Division,  Office 
of  Pesticide  Programs. 

Fifty-five  separate  residue  trials  have 
been  conducted  with  FOE  5043  on  com 
and  soybeans.  Analysis  of  these  trials 
shows  that  the  maximum  total 
combined  residue  for  FOE  5043  and  its 
major  metabolites  in  any  commodity 
will  be  at/below  9.75  ppm.  Residues 
occurred  at  this  level  in  soybean  dry 
hay.  However,  no  tolerances  have  been 
proposed  for  residues  of  FOE  5043  on 
soybean  hay  because  the  proposed 
labels  for  products  containing  FOE  5043 
do  not  allow  livestock  to  be  fed  with 
FOE  5043  treated  soybean  hay. 

Tolerances  have  been  requested  for 
residues  of  FOE  5043  and  its  major 
metabolites  on  field  com  grain  (0.05 
ppm),  forage  (0.4  ppm)  and  stover 
(fodder)  (0.4  ppm)  and  soybean  seed 
(0.1  ppm),  milk  (0.01  ppm),  meat  (0.05 
ppm),  and  meat  byproducts  (0.05  ppm). 

The  proposed  tolerance  levels  are 
adequate  to  cover  residues  likely  to  be 
present  from  the  proposed  use  of  FOE 
5043.  Therefore,  no  special  processing 
to  reduce  the  residues  will  be  necessary. 

There  is  no  need  for  tolerances  in 
poultry  or  eggs  since  there  is  no 
reasonable  expectation  of  residues  in 
these  materials  based  on  the  results  of 
poultry  metabolism  studies,  as  well  as 
the  com  and  soybean  metabolism  and 
rotational  crop  studies.  Calculated 
transfer  factors  are  extremely  low  and 
maximum  expected  residues  in  poultry 
and  eggs  would  be  in  the  low  parts  per 
billion  or  high  parts  per  trillion  range. 
The  anticipated  residues  in  poultry 
tissues  and  eggs  resulting  from  feeding 
poultry  FOE  5043  treated  com  and  or 
soybeans  would  be  far  below  the  limit 
of  quantitation  of  the  analytical  residue 
method. 

No  FOE  5043  food  additive  tolerances 
are  proposed  for  field  com  starch  (wet 
milling),  field  com  refined  oil  (wet 
milling),  field  com  flour  (dry  milling) 
and  field  com  refined  oil  (dry  milling) 
because  no  residues  were  detected 
above  the  limit  of  quantitation  in  this 
processed  commodity. 

Additionally,  no  FOE  5043  food 
additive  tolerances  are  proposed  in  field 
com  grits  (dry  milling)  field  com  meal 
(dry  milling),  soybean  meal,  soybean 
hulls,  and  soybean  refined  oil  because 
the  measured  concentration,  when 
adjusted  for  the  exaggerated  application 
rate,  was  less  that  two  times  the  limit  of 
quantitation. 

No  feed  additive  tolerances  are 
proposed  for  FCS  5043  in  the  aspirated 
grain  fractions  of  com  and  soybeans. 
With  pre-plant  and  or  pre-emergent 


modes  of  application  for  AXIOM  DF  and 
FOE  5043  DF,  no  residues  were 
expected  on  the  seed  surfece  in  the  com 
and  soybean  magnitude  of  residue 
studies.  Therefore,  no  aspirated  grain 
fractions  were  collected  for  analysis.  A 
tolerance  has  not  been  proposed  for 
soybean  forage  because  feeding  soybean 
hay  and  forage  (silage)  to  livestock 
animals  is  not  permitted  by  the 
proposed  label. 

Also,  no  feed  additive  tolerances  are 
proposed  for  soybean  meal  or  hulb 
since  the  measured  concentration  in  the 
soybean  processing  study  for  these 
feeds,  when  adjusted  for  the  exaggerated 
application  rate,  was  less  that  two  times 
the  limit  of  quantitation. 

No  tolerances  are  proposed  for  com 
milled  by-products.  Table  II  (September 
1995)  advises  use  residue  data  for  com 
dry-milled  processed  commodities 
having  the  highest  residues,  excluding 
oils.  No  residues  were  detected  in  the 
dry-milled  processed  commodities 
above  the  limit  of  quantitation. 

10.  Environmental  Fate.  Laboratory 
studies  indicate  that  FOE  5043  residue 
has  the  potential  to  be  moderately 
mobile  in  soil.  However  the  results  of 
field  dissipation  studies  performed  in 
Wisconsin  and  North  Carolina,  both 
com  and/or  soybean  producing  states, 
indicate  that  downward  movement  of - 
FOE  5043  residue  is  limited,  with  no 
quantifiable  residues  being  foimd  below 
18  inches.  These  studies  were 
conducted  under  conditions  conducive 
to  downward  movement  of  FOE  5043 
and  degradates  (very  high  sand  content, 
low  organic  matter,  and  large  volumes 
of  applied  irrigation). 

FOE  5043  has  been  found  to  be  stable 
to  chemical  hydrolysis  in  the  pH  range 
of  environmental  concem.  The 
compound  is  also  stable  in  water  and 
soil  when  exposed  to  artificial  sunlight. 

Microbial  degradation  is  the  principal 
means  of  dissipation  in  soil.  Half-lives 
for  aerobic  microbial  degradation  range 
from  10  to  34  days  in  varying  soil  types 
at  the  anticipated  field  application  rate. 
Degradation  of  FOE  5043  in  soil  under 
aerobic  conditions  occurs  by  cleavage  of 
the  thiadiazole  ring  to  form  3- 
trifiuoromethyl-l  ,3,4-thiadiazol- 
2(3H)one  (FOE  thiadone)  and  the 
corresponding  alcohol,  N-(4- 
flurophenyl)-2-hydroxy-N-(l- 
methylethyUacetamide.  The  FOE 
thiadone  is  further  metabolized  to  C02, 
and  the  alcohol  is  subsequently 
oxidized  to  (4-flurophenyl)(l- 
methyIethyl)amino]oxoacetic  acid. 
Another  major  degradation  product  of 
FOE  5043  is  4-fluoro-M 
methylethylaniline-sulfoacetamide 
which  is  proposed  to  form  through  the 


oxidation  of  a  cysteine  conjugate 
interatiediate.  (PM  22) 

PP  5F4577 

EPA  has  received  a  pesticide  petition 
(PP)  5F4577  from  Bayer  Corporation, 
8400  Hawthorn  Rd.,  P.O.  Box  4913, 
Kansas  Qty,  MO  64120-0013  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food.  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a.  to  amend  40  CFR 
180.474  by  establishing  tolerances  for 
residues  of  tlie  fungicide  tebuconazole 
in  or  on  the  raw  agricultural 
commodities  grass  forage  at  8.0  ppm 
and  grass  hay  at  25.0  ppm  and 
tolerances  for  residues  of  the  fungicide 
tebuconazole  in  or  on  the  raw 
agricultural  commodities  cattle  liver  at 
0.2  ppm,  cattle  kidney  at  0.2  ppm,  cattle 
meat  byproducts  at  0.2  ppm,  and  milk 
at  0.1  ppm.  The  proposed  analytical 
method  for  determining  residues  uses 
gas-liquid  chromatography  coupled 
with  a  thermionic  detector.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2);' 
however  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports    . 
granting  of  the  p>etition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition.  (PM  21) 

Tebuconazole  is  a  sterol 
demethylation  inhibitor  (DMI) 
fungicide.  It  is  systemic  and  shows 
activity  against  rusts  (Puccinia  spp.)  and 
powdery  mildew  infecting  grasses 
grown  for  seed.  Tebuconazole  provides 
protective  activity  by  preventing 
completion  of  the  infection  process.  It  is 
rapidly  absort)ed  by  plants  and  is 
translocated  systemically  in  the  young 
growing  tissues. 

A.  Residue  Chemistry 

1.  Plant  and  livestock  metabolism. 
Bayer  believes  the  nature  of  the  residue 
in  plants  and  animals  is  adequately 
understood.  The  residue  of  concem  is 
the  parent  compound  only,  as  specified 
in  40  CFR  180.474. 

2.  Analytical  method.  Bayer  has 
submitted  an  enforcement  method  for 
plant  commodities  has  been  validated 
on  various  commodities.  It  has 
undergone  successful  EPA  validation 
and  has  been  submitted  for  inclusion  in 
PAM  n.  The  method  should  be  adequate 
for  grasses  grown  for  seed.  The  animal 
method  has  also  been  approved  as  an 
adequate  enforcement  method  and  will 
be  submitted  to  FDA  for  inclusion  in 
PAMn. 

3.  Magnitude  of  residue.  Nine  separate 
residue  trials  have  been  conducted  and 
submitted  to  the  EPA  with  tebuconazole 
on  grasses  grown  for  seed.  The  EPA  has 
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determined  that  these  data  show  that 
residues  of  tebuconazole,a-|2-(4- 
ChIorophenyI)ethyl)-a-(l,l- 
dimethylethyl)-H-l,2,4-triazole-l-eth 
anol,  are  not  expected  to  exceed  8  ppm 
in  grass  forage  and  25  ppm  in  grass  hay 
as  a  result  of  the  proposed  use.  In 
addition,  the  EPA  has  determined  that 
tolerances  are  needed  for  the  following 
animal  commodities:  cattle  liver,  kidney 
and  meat  byproducts  at  0.2  ppm  and 
milk  at  0.1  ppm.  The  tolerance 
expression  for  the  animal  commodities 
will  include  the  HWG  2061 
metabolite,a-(2-(4-Chlorophenyl)-ethyl)- 
a-[(2-hydroxy-l.l-dimethyl)ethyll-lH- 
l,2,4triazole-l-ethanol,  in  addition  to 
the  parent. 

No  processed  commodities  are 
associated  with  the  proposed  use  on 
grasses  grown  for  seed.  In  addition,  due 
to  the  nature  of  the  crop,  rotational 
crops  will  not  be  an  issue. 

B.  Toxicoloffcal  Profile  of  Tebucanazole 

1.  Acute  toxicity,  i.  Rat  acute  oral 
study  with  an  UDjo  of  >  5,000  mg/kg 
(male)  and  3,933  mg/kg  (female) 

ii.  Rabbit  acute  dermal  of  IDjo  of  > 
5,000  mg/kg 

iii.  Rat  acute  inhalation  of  LCjo  of  > 
0.371  mg/1 

iv.  Primary  eye  irritation  study  in  the 
rabbit  which  showed  mild  irritation 
reversible  by  day  7 

V.  Primary  dermal  irritation  study 
which  showed  no  skin  irritation 

vi.  Primary  dermal  sensitization  study 
which  showed  no  sensitization 

2.  Genotoxicity.  i.  An  Ames 
mutagenesis  study  in  Salmonella 
showed  no  mutagenicity  with  or 
without  metabolic  activation. 

ii.  A  micronucleus  mutagenesis  assay 
study  in  mice  showed  no  genotoxicity. 

iii.  A  sister  chromatid  exchange 
mutagenesis  study  using  CHO  cells  was 
negative  at  dose  levels  4  to  30  ^tg/mL 
without  activation  or  15  to  120  Mg/mL 
with  activation. 

iv.  An  unscheduled  DNA  synthesis 
(UDS)  study  was  negative  for  UDS  in  rat 
hepatocytes. 

3^  Reproductive  and  developmental 
toxicity,  i.  A  rat  oral  developmental 
toxicity  study  with  a  maternal  NOEL  of 
30  milligrams  per  kilogram  of  body 
weight  per  day  (mg/kg  bwtt/day)  and  an 
LEL  of  60  mg/kg  bwtt/day  based  on 
elevation  of  absolute  and  relative  liver 
weights.  For  developmental  toxicity,  a 
NOEL  of  30  mg/kg  bwtt/day  and  an  LEL 
of  60  mg/kg  bwtt/day  was  determined, 
based  on  delayed  ossification  of 
thoracic,  cervical  and  sacral  vertebrae, 
sternum,  fore  and  hind  limbs  and 
increase  in  supernumerary  ribs. 

ii.  A  rabbit  oral  developmental 
toxicity  study  with  a  maternal  NOEL  of 


30  mg/kg  bwt/day  and  an  LEL  of  100 
mg/kg  bwt/day  based  on  depression  of 
body  weight  gains  and  food 
consumption.  A  developmental  NOEL 
of  30  mg/kg  bwt/day  and  an  LEL  of  100 
mg/kg  bwt/day  were  based  on  increased 
post-implantation  losses,  h-om  both 
early  and  late  resorptions  and  frank 
malformations  in  eight  fetuses  of  five 
litters. 

iii.  A  mouse  oral  developmental 
toxicity  study  with  a  maternal  NOEL  of 
10  mg/kg  bwt/day  and  an  LEL  of  20  mg/ 
kg  bwt/day  based  on  a  supplementary 
study  indicating  reduction  in  hematocrit 
and  histological  changes  in  liver.  A 
developmental  NOEL  of  10  mg/kg  bwt/ 
day  and  an  LEL  of  30  mg/kg  bwt/day 
based  on  dose-dependent  increases  in 
runts/dam  at  30  and  100  mg/kg  bwt/day. 

iv.  A  mouse  dermal  developmental 
toxicity  study  with  a  maternal  NOEL  of 
30  mg/kg  bwt/day  and  an  LEL  of  60  mg/ 
kg  bwt/day  based  on  a  supplementary 
study  indicating  increased  liver 
microsomal  enzymes  and  histological 
changes  in  liver.  The  NOEL  for 
developmental  toxicity  in  the  dermal 
study  in  the  mouse  is  1,000  mg/kg  bwt/ 
day,  the  highest  dose  tested  (HD'H. 

V.  A  two-generation  rat  reproduction 
study  with  a  dietary  maternal  NOEL  of 
15  mg/kg  bwt/day  (300  ppm)  and  an 
LEL  of  50  mg/kg  bwt/day  (1,000  ppm) 
bas4»d  on  depressed  body  weights, 
increased  spleen  hemosiderosis,  and 
decreased  liver  and  kidney  weights.  A 
reproductive  NOEL  of  15  mg/kg  bwt/day 
(300  ppm)  and  an  LEL  of  50  m^g  bwt/ 
day  (1,000  ppm)  were  based  on  neonatal 
birth  weight  depression. 

4.  Subchronic  toxicity,  i.  28-day 
feeding  study  in  the  rat  with  a  NOEL  of 
30  mg/kg/day  and  a  LEL  of  100  mg/kg/ 
day  based  on  changes  in  hematology 
and  clinical  chemistry  parameters. 

ii.  A  90-day  rat  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  34.8 
(mg/kg  bwt/day)  (400  ppm)  and  a 
lowest-effect-level  (LEL)  of  171.7  mg/kg 
bwt/day  (1,600  ppm)  in  males,  based  on 
decreased  body  weight  gains  and 
histological  changes  in  the  adrenals.  For 
females,  the  NOEL  was  10.8  mg/kg  bwt/ 
day  (100  ppm)  and  the  LEL  was  46.5 
mg/kg  bwt/day  (400  ppm)  based  on 
decreased  body  weights,  decreased  body 
weight  gains,  and  histological  changes 
in  the  adrenals. 

iii.  A  90-day  dog-feeding  study  with 
a  NOEL  of  200  ppm  (73.7  mg/kg  bwt/ 
day  in  males  and  73.4  mg/kg  bwt/day  in 
females)  and  an  LEL  of  1,000  ppm 
(368.3  mg/kg  bwt/day  in  males  and 
351.8  mg/kg  bwt/day  in  females).  The 
LEL  was  based  on  decreases  in  mean 
body  weights,  body  weight  gains,  and 
food  consumption,  and  an  increase  in 
liver  N-demethylase  activity. 


5.  Chronic  toxicity  i.  A  2-year  rat 
chronic  feeding  study  defined  a  NOEL 
of  7.4  mg/kg  bwt/day  (100  ppm)  and  an 
LEL  of  22.8  mg/kg  bwt/day  (300  ppm) 
based  on  body  weight  depression, 
decreased  hemoglobin,  hematocrit,  MCV 
and  MCHC,  and  increased  liver 
microsomal  enzymes  in  females. 
Tebuconazole  was  not  oncogenic  at  the 
dose  levels  tested  (0, 100,  300,  and 
1,000  ppm). 

ii.  A  1-year  dog  feeding  study  with  a 
NOEL  of  1  mg/kg  bwt/day  (40  ppm)  and 
an  LEL  of  5  mg/^  bwt/day  (200  ppm), 
based  on  lenticular  and  corneal  opacity 
and  hepatic  toxicity  in  either  sex  (the 
current  Reference  Dose  was  determined 
based  on  this  study).  A  subsequent  1- 
year  dog  feeding  study,  using  lower 
doses  to  further  define  the  NOEL  for 
tebuconazole.  defines  a  systemic  LOEL 
of  150  ppm  (based  on  adrenal  effects  in 
both  sexes)  and  a  systemic  NOEL  of  100 
ppm. 

iii.  A  mouse  oncogenicity  study  at 
dietary  levels  of  0,  20,  60,  and  80  ppm 
for  21  months  did  not  reveal  any 
oncogenic  efiect  for  tebuconazole  at  any 
dose  tested.  Because  the  maximum- 
tolerated-dose  (MTD)  was  not  reached 
in  this  study,  the  study  was  classified  as 
supplementary.  A  follow-up  mouse 
study  at  higher  doses  (0,  500,  and  1,500 
ppm  in  the  diet),  with  an  MTD  at  500 
ppm,  revealed  statistically  significant 
incidences  of  hepatocellular  adenomas 
and  carcinomas  in  males  and 
carcinomas  in  females.  The  initial  and 
follow-up  studies,  together  with 
supplementary  data  were  classified  as 
core  minimum. 

6.  Animal  metabolism.  A  general  rat 
metabolism  study  at  dietary  levels  of  2 
and  20  mg/kg  showed  rapid  elimination 
from  the  rat  in  3  days  (some  99% 
excreted  by  the  feces  and  urine  and 
0.0304%  in  expired  air).  Increased 
concentrations  of  radioactivity  fixim  the 
active  ingredient  and  metabolites  were 
found  only  in  the  liver.  The  bones  and 
the  brain  were  among  the  tissues 
showing  the  least  amount  of 
radioactivity. 

7.  Metabolite  toxicity.  The  residue  of 
concern  in  plants  is  the  parent 
compound,  tebuconaeole,  only.  For 
animal  commodities,  the  EPA  has 
determined  that  the  tolerance 
expression  should  include  the  HWG 
2061  metabolite,  a-l2-(4  -Chlorophenyl)- 
ethyl|-a-|(2-hydroxy-l,l- 
dimethyl)ethyl|-lH-l,2.4triazole-l- 
ethanol.  An  acute  oral  toxicity  study  has 
been  submitted  to,  the  EPA  on  this 
metabolite.  This  study  shows  an  oral 
LD50  of  >  5,000  for  female  rats.  This 
value  indicates  that  the  HWG  2061 
metabolite  is  relatively  innocuous  and 
less  acutely  toxic  than  tebuconazole. 
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8.  Endocrine  effects.  No  special 
studies  investigating  potential 
estrogenic  or  endocrine  effects  of 
tebuconazole  have  been  conducted. 
However,  the  standard  battery  of 
required  studies  has  been  completed. 
These  studies  include  an  evaluation  of 
the  potential  effects  on  reproduction 
and  development,  and  an  evaluation  of 
the  pathology  of  the  endocrine  organs 
following  repeated  or  long-term 
exposure.  These  studies  are  generally 
considered  to  be  sufficient  to  detect  any 
endocrine  effects  but  no  such  effects 
were  noted  in  any  of  the  studies  with 
either  tebuconazole  or  its  metabolites. 

9.  Carcinogenicity.  EPA's 
Carcinogenicity  Peer  Review  Committee 
(CPRC)  has  classified  tebuconazole  as  a 
Group  C  carcinogen  (possible  human 
carcinogen).  This  classification  is  based 
on  the  Agency's  "Guidelines  for 
Carcinogen  Risk  Assessment"  published 
in  the  Fedwal  Register  of  September  24, 
1986  (51  FR  33992).  The  Agency  has 
chosen  to  use  the  reference  dose 
calculations  to  estimate  hvunan  dietary 
risk  from  tebuconazole  residues.  The 
decision  supporting  classification  of 
tebuconazole  as  a  possible  human 
carcinogen  (Group  C)  was  primarily 
based  on  the  statistically  significant 
increase  in  the  incidence  of 
hepatocellular  adenomas,  carcinomas, 
and  combined  adenomas/carcinomas  in 
both  sexes  of  NMRI  mice  both  by 
positive  trend  and  pairwise  comparison 
at  the  highest  dose  tested. 

C.  Aggregate  Exposure 

1.  Dietary  (food)  exposure.  For 
purposes  of  assessing  the  potential 
dietary  exposure  from  food  under  the 
prop(^ed  tolerances,  Bayer  has  been 
advised  that  the  EPA  has  estimated 
exposuiie  based  on  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  derived  from  the  previously 
estabUshed  tolerances  for  tebuconazole 
on  cherries,  peaches,  bananas,  barley, 
oats,  wheat,  and  peanuts  as  well  as  Uie 
proposed  tolerances  for  tebuconazole  on 
milk  at  0.1  ppm  and  cattle  liver,  kidney 
and  meat  byproducts  at  0.2  ppm.  The 
TMRC  is  obtained  by  using  a  model 
which  multiplies  the  tolerance  level 
residue  for  each  commodity  by 
consumption  data  which  estimate  the 
amount  of  each  commodity  and 
products  derived  from  the  commodities 
that  are  eaten  by  the  U.S.  population 
and  various  population  subgroups.  In 
conducting  this  exposure  assessment, 
the  EPA  has  made  very  conservative 
assimiptions — 100%  of  all  commodities 
will  contain  tebuconazole  residues,  and 
those  residues  would  be  at  the  level  of 
the  tolerance — which  result  in  a  large 
overestimate  of  human  exposure.  Thus, 


in  making  a  safety  determination  for 
these  tolerances,  the  Agency  took  into 
account  this  very  conservative  exposure 
assessment. 

2.  Dietary  (drinking  water)  exposure. 
There  is  no  Maximum  Contaminant 
Level  established  for  residues  of 
tebuconazole.  Bayer  was  advised  b)«the 
Environmental  Fate  and  Ground  Water 
Branch's  (EFGWB)  May  26,  1993 
memorandum  for  our  application  for 
use  on  bananas  and  peanuts  that  all 
environmental  fete  data  requirements 
for  tebuconazole  were  satisfied.  The 
EFGWB  had  determined  that 
tebuconazole  is  resistant  to  most 
degradative  processes  in  the 
enviroiunent,  including  hydrolysis, 
photolysis  in  water  and  aerobic  and 
anaerobic  metabolism.  Only  minor 
degradation  occurred  in  soil  photolysis 
studies.  The  photolytic  half-Ufe  of 
tebuconazole  is  19  days.  Laboratory  and 
field  studies  have  shown  that  the 
mobility  of  tebuconazole  in  soil  is 
minimal.  Therefore,  Bayer  concludes 
that  tebuconazole  bears  no  apparent  risk 
to  ground  water  under  most 
circumstances. 

3.  Non-dietary  exposure.  Although 
current  registrations  and  the  proposed 
use  for  grasses  grown  for  seed  are 
limited  to  commercial  crop  production, 
Bayer  has  submitted  an  application  to 
register  tebuconazole  on  turf.  Bayer  has 
conducted  an  exposiu«  study  designed 
to  measure  the  upp>er  bound  acute 
exposure  potential  of  adults  and 
children  from  contact  with  tebuconazole 
treated  turf.  The  population  considered 
to  have  the  greatest  potential  exposure 
bt>m  contact  with  pesticide  treated  turf 
soon  after  pesticides  are  applied  are 
young  children.  Margins  of  exposure 
(MOE)  of  1.518  8,561  for  10-year-old 
children  and  1,364  -  7,527  fm  5-year-old 
children  were  estimated  by  comparing 
dermal  exposure  doses  to  the 
tebuconazole  no-observable  effect  level 
of  1,000  mg/kg/day  established  in  a 
subacute  dermal  toxicity  study  in 
rabbits.  The  estimated  safe  residue 
levels  for  tebuconazole  on  treated  turf 
for  lO-year-old  children  ranged  from  4.8 
-  27.3  ng/cm^  and  for  5-year-old 
children  from  4.4  -  24.0  jig/cm^.  This 
compares  with  the  average  tebuconazole 
transferable  residue  level  of  0.319  Mg/ 
cm^  present  immediately  after  the 
sprays  have  dried.  Bayer  concludes  that 
these  data  indicate  that  children  can 
safely  contact  tebuconazole-treated  turf 
as  soon  after  application  as  the  spray 
has  dried. 

D.  Cumulative  Effects 

At  this  time,  the  EPA  has  not  made  a 
determination  that  tebuconazole  and 
other  substances  that  may  have  a 


common  mechanism  of  toxicity  would 
have  cumulative  effects.  Therefore,  for 
this  tolerance,  Bayer  has  considered 
only  the  potential  risks  of  tebuconazole 
in  its  aggregate  exposiu«. 

E.  Safety  Determination 

1.  U.S.  population.  Chronic  Dietary 
Exposure:  Based  on  a  complete  and 
reliable  toxicity  database,  the  EPA  has 
adopted  an  RfD  value  of  0.03  mg/kg/ 
day.  This  RfD  is  based  on  a  1-year  dog 
study  with  a  NOEL  of  2.96  mg/kg/day 
and  an  uncertainty  factor  of  100.  Using 
the  conservative  exposure  assumptions 
described  above,  Bayer  has  been  advised 
that  the  EPA  has  concluded  that 
aggregate  dietary  exposure  to 
tebuconazole  from  the  previously 
established  and  the  proposed  tolerances 
will  utiUze  5.1  %  of  the  RfD  for  the  U.S. 
population  (48  states)  and  30.7%  of  the 
RfD  for  the  most  highly  exposed 
population  subgroup  (non-nursing 
infents,  <1  year  old).  There  is  generally 
no  concern  for  exposures  below  100  % 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  exposure  over  a  lifetime  will 
not  pose  appreciable  risks  to  human 
heahh.  Therefore,  Bayer  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  tebuconazole. 

2.  Acute  dietary  exposure.  EPA 
recently  proposed  a  tiered  approach  to 
estimate  acute  dietary  exposure.  The 
methods  proposed  by  the  EPA  were 
reviewed  and  supported  by  the  FIFRA 
ScienUfic  Advisory  Panel  (SAP,  1995). 
EPA's  Tier  1  method  is  based  on  the 
assumption  that  residue  concentrations 
do  not  vary.  The  analysis  assumes  that 
all  residues  have  the  same  magnitude, 
typically  the  highest  field  trial  residue 
or  tolerance  value.  This  value  is 
assimied  for  all  points  along  the 
consumption  distribution,  resulting  in  a 
distribution  of  dietary  exposure.  Bayer 
has  been  advised  that  the  EPA 
conducted  an  acute  dietary  analysis 
using  the  NOEL  of  10  mg/kg/day  for 
developmental  toxicity  in  the  mouse. 
The  EPA  has  calculated  a  high  end 
Margin  of  Exposure  (MOE)  value  of 
1,000  for  the  population  subgroup  of 
concern  (females  13+).  In  addition, 
Bayer  has  calculated  95th  percentile 
MOE  for  the  following  population 
groups:  overall  U.S.  population  (MOE  = 
2,528),  infants  (MOE  =  711),  children  1 
to  6  years  of  age  (MOE  =  1,145) ,  females 
13  years  and  older  (MOE  =  4.285),  and 
males  13  years  and  older  (MOE  =  3.685). 
Therefore,  since  EPA  considers  values 
of  100  or  more  satisfactory,  there  is  no  ~ 
concern  frt>m  acute  dietary  exposure. 

3.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
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infants  and  children  to  residues  of 
tebuconazole,  the  data  from 
developmental  studies  in  both  rat  and 
rabbit  and  a  two-generation 
reproduction  study  in  the  rat  should  be 
considered.  The  developmental  toxicity 
studies  evaluate  any  potential  adverse 
effects  on  the  developing  animal 
resulting  from  pesticide  exposure  of  the 
mother  during  prenatal  development. 
The  reproduction  study  evaluates  any 
effects  from  exposure  to  the  pesticide  on 
the  reproductive  capability  of  mating 
'  animals  through  two  generations,  as 
well  as  any  observed  systemic  toxicity. 
A  developmental  toxicity  study  in  the 
rat,  a  developmental  toxicity  study  in 
the  rabbit,  two  developmental  studies  in 
the  mouse  and  a  2-generation  rat 
reproduction  study  have  been 
conducted  with  tebuconazole.  Maternal 
and  developmental  toxicity  NOELs  of  30 
mg/kg/day  were  determined  in  the  rat 
and  rabbit  studies.  An  oral  mouse 
developmental  toxicity  study  had 
maternal  and  developmental  toxicity 
NOELs  of  10  mg/kg/day  while  the 
mouse  dermal  developmental  study  had 
a  maternal  NOEL  of  30  mg/kg/day  and 
a  developmental  toxicity  NOEL  of  1,000 
mg/kg/day.  The  parental  and 
reproductive  NOELs  in  the  2-generation 
rat  reproduction  study  were  determined 
to  be  15  mg/kg/day  (300  ppm).  In  all 
cases,  the  reproductive  and 
developmental  NOELs  were  greater  than 
or  equal  to  the  parental  NOELs.  This 
indicates  that  tebuconazole  does  not 
pose  any  increased  risk  to  infants  or 
children.  FFDCA  Section  408  provides 
that  EPA  may  apply  an  additional  safety 
{actor  for  in&nts  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-  natal  effects  and  the 
completeness  of  the  toxicity  database. 
Based  on  ciurent  toxicological  data 
requirements,  the  toxicology  database 
for  tebuconazole  relative  to  pre-  and 
post-natal  effects  is  complete.  Further 
for  tebuconazole,  the  NC^L  of  2.96  mg/ 
kg/bwtt  &x>m  the  1-year  dog  study, 
which  was  used  to  calculate  the  RfD,  is 
already  lower  than  the  NOELs  from  the 
developmental  studies  in  rats  (30  mg/kg 
bwt/day)  and  rabbits  (30  mg/kg  bwt/ 
day)  by  a  factor  of  10  times.  Since  a 
hundredfold  uncertainty  factor  is 
already  used  to  calculate  the  RfD,  Bayer 
surmises  that  an  additional  uncertainty 
factor  is  not  warranted  and  that  the  RfD 
at  0.03  mg/kg/bwtt/day  is  appropriate 
for  assessing  aggregate  risk  to  infants 
and  children.  Using  the  conservative 
exposure  assumptions,  Bayer  has 
concluded  from  the  EPA's  recent 
chronic  dietary  analysis  that  the  percent 
of  the  RfD  utilized  by  aggregate 
exposure  to  residues  of  tebuconazole 


ranges  from  14.2%  for  children  1  to  6 
years  old  up  to  30.7%  for  non-nursing 
infants.  EPA  generally  has  no  concern 
for  exposure  below  100  %  of  the  RfD. 
Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data  and 
the  conservative  exposure  assessment, 
Bayer  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
resuh  to  infants  and  children  from 
aggregate  exposure  to  the  residues  of 
tebuconazole,  including  all  anticipated 
dietary  exposure  and  all  other  non- 
occupational exposures. 

F.  International  Issues 

No  CODEX  Maximum  Residue  Levels 
(MRLs)  have  been  established  for 
residues  of  tebuconazole  on  any  crops  at 
this  time.  Data  have  not  been  submitted 
to  the  Joint  Meeting  of  the  Food  and 
Agriculture  Organization  Panel  of 
Experts  on  Pesticide  Residues  in  Food 
and  the  Environment  and  the  World 
Health  Organization  Expert  Group  on 
Pesticide  Residues  (JMPR)  to  establish 
Codex  MRLs  for  grasses  grown  for  seed. 

G.  Mode  of  Action 

Tebuconazole,  the  active  ingredient  of 
Folicur  3.6  F  is  a  sterol  demethylation 
inhibitor  (DMI)  fungicide.  It  is  systemic 
and  shows  activity  against  rusts 
(Puccinia  spp.)  and  powdery  mildew 
infecting  grasses  grown  for  seed. 
Tebuconazole  provides  protective 
activity  by  preventing  completion  of  the 
infection  process  by  direci  inhibition  of 
sterol  synthesis.  It  is  rapidly  absorbed 
by  plants  and  translocated  systemically 
in  the  young  growing  tissues. 

2.  Ciba  Crop  Protection 

6F4656/6H5746 

EPA  has  received  pesticide  petitions 
(PP)  6F4656/6H5746  from  Ciba  Crop 
Protection,  Qba-Geigy  Corporation,  P.O. 
Box  18300,  Greensboro,  NC  27419, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA),  21  U.S.C  346a,  to  amend 
40  CFR  part  180  by  establishing 
tolerances  for  residues  of  the  fungicide 
cyprodinil  (4-cyclopropyl-6-methyl-N- 
phenyl-2-pyrimidinamine)  in  or  on  the 
agricultural  commodities  almond 
nutmeats  at  0.04  ppm,  almond  hulls  at 
0.1  ppm,  grapes  at  3.0  ppm,  raisins  at 
3.0  ppm,  the  pomefruit  crop  grouping  at 
0.1  ppm,  apple  pomace  -  wet  at  0.4 
ppm,  and  the  stone  fruit  crop  grouping 
at  2.0  ppm.  The  proposed  analytical 
method  for  determining  residues  uses 
high  performance  liquid 
chromatography  with  UV  detection. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 


408(d)(2);  however  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition.  (PM 
21) 

A.  Cyprodinil  Uses 

Cyprodinil  is  the  Hrst  fungicide  in  a 
new  chemical  class  known  as  the 
anilinopyrimidine  and  is  active  against 
important  Botrytis,  Monilinia  and 
Venturia  diseases  of  deciduous  fruit  and 
nut  crops.  Cyprodinil  with  a  unique 
mode  of  action,  controls  pathogens 
resistant  to  other  chemical  classes. 
Apphcation  rates  range  from  0.125  to 
0.5  lb  active  ingredient  per  acre  per 
application  depending  upon  disease  and 
time  of  application. 

B.  Residue  Chemistry 

1.  Metabolism.  Ciba  believes  the 
metabolism  of  cyprodinil  has  been  well 
characterized  in  plants  and  animals. 
The  metabolism  profile  supports  the  use 
of  an  analytical  enforcement  method 
that  accounts  for  only  parent  cyprodinil. 

2.  Analytical  methodology.  Cioa  has 
submitted  a  practical  analytical  method 
involving  extraction,  filtration,  and 
solid  phase  cleanup  of  samples  with 
analysis  by  HPLC  and  UV.  The  limits  of 
quantitation  (LOQ)  for  various 
commodities  are  as  follows:  fruit,  grain, 
juice  -  0.02  ppm;  forage,  fodder,  straw 

-  0.05  ppm;  and  grapes  -  0.01  ppm. 

C.  Magnitude  of  Residue 

This  petition  is  supported  by  field 
residue  trials  conducted  on  almonds, 
grapes,  and  representative  members  of 
the  Pome  Fruit  and  the  Stone  Fruit  Crop 
Groupings.  All  samples  were  analyzed 
for  parent  residues  of  cyprodinil. 

Residues  found  in  the  almond 
nutmeats  and  hulls  were  all  less  than 
respective  LOQ's  of  0.02  ppm  and  0.05 
ppm.  Tolerances  at  twice  the  LOQ  for 
these  commodities  have  been  proposed. 
In  grapes,  the  maximum  residues  found 
for  fr«sh  fruit  and  raisins  were  2.0  ppm 
and  2.9  ppm,  respectively.  Residues  did 
not  concentrate  in  grape  juice. 
Tolerances  of  3.0  ppm  for  grapes  and 
raisins  have  been  requested.  In  pome 
fruit,  maximum  residues  ranged  from 
0.030  ppm  to  0.061  ppm.  The  results  of 
a  processing  study  on  apples  using 
exaggerated  rates  showed  concentration 
of  residues  in  wet  pomace  with  an 
average  concentration  factor  of  4X. 
Residues  in  apple  juice  were  not 
detectable  at  the  LOQ  (<  0.01  ppm). 
Tolerances  of  0.1  ppm  for  the  RAC  of 
the  Pome  Fruit  Crop  Grouping  and  0.4 
ppm  for  wet  apple  pomace  have  been 
proposed.  In  stone  fruit,  maximum 
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residues  ranged  from  0.82  ppm  to  1.7 
ppm.  A  tolerance  of  2.0  ppm  has  been 
proposed  for  the  Stone  Fruit  Crop 
Grouping.  Based  upon  the  results  of  a 
three  level  dairy  feeding  study,  Ciba 
believes  no  transfer  of  residue  to 
animals  is  expected  through  their  diet 
and  that  tolerances  in  milk,  meat, 
poultry,  and  eggs  are  not  required. 

D.  International  Tolerances 

There  are  no  Codex  Alimentarius 
Commission  (CODEX)  maximum 
residue  levels  (MRL's)  established  for 
residues  of  cyprodinil  in  or  on  raw 
agricultural  commodities. 

E.  Toxicological  Profile  ofCypmdinil 

The  following  mammilian  toxicity, 
studies  have  been  conducted  to  support 
the  tolerances  of  cyprodinil: 

1.  A  rat  acute  oral  study  for  cyprodinil 
with  a  LD50  of  2,796  mg/kg. 

2.  A  rat  acute  dermal  study  for 
cyprodinil  with  a  LDjo  >  2,000  mg/kg. 

3.  A  rat  inhalation  study  for 
cyprodinil  with  a  LCso  >  1.2  mg/Iiter  air. 

4.  A  primary  eye  irritation  study  in 
rabbits  showing  cyprodinil  as  minimally 
irritating. 

5.  A  primary  dermal  irritation  study 
in  rabbits  showing  cyprodinil  as  slightly 
irritating. 

6.  A  skin  sensitization  study  in  guinea 
pigs  showing  cyprodinil  as  a  weak 
sensitizer. 

7.  A  28-day  dermal  study  in  the  rat 
with  a  NOEL  of  5  mg/kg  based  on 
clinical  signs. 

8.  A  90-day  feeding  study  in  the  dog 
with  a  NOEL  of  1500  ppm  (37.5  mg/kg) 
based  on  reduced  food  intake  and  body 
weight. 

9.  A  90-day  feeding  study  in  the 
mouse  with  a  NOEL  of  500  ppm  (75  mg/ 
kg)  based  on  liver  histologic  changes. 

10.  A  90-day  feeding  study  in  the  rat 
Vith  a  NOEL  of  50  ppm  (5  mg/kg)  based 
on  hematologic  and  histologic  findings. 

11.  A  12-month  feeding  study  in  the 
dog  vfirh  a  NOEL  of  2,500  ppm  (62.5 
mg/kg)  based  on  liver  histologic 
changes. 

12.  An  18-month  oncogenicity 
feeding  study  in  the  mouse  with  a  NOEL 
of  2,000  ppm  (300  mg/kg).  The  MTD 
was  5,000  ppm  based  on  reduction  in 
body  weight  gain  and  no  evidence  of 
oncogenicity  was  seen. 

13.  A  24-month  chronic  feeding/ 
oncogenicity  study  in  the  rat  with  a 
NOEL  of  75  ppm  (3.75  mg/kg)  based  on 
hematologic  and  histologic  findings. 
The  MTD  was  2,000  ppm  based  on  liver 
histopathology  and  no  evidence  of 
oncogenicity  was  seen. 

14.  An  oral  teratology  study  in  the  rat 
with  a  maternal  NOEL  of  200  mg/kg 
based  on  reductions  in  body  weight  gain 


and  food  consumption  and  a  fetal  NOEL 
of  200  mg/kg  based  on  decreased  pup 
weight  and  delayed  skeletal  growth  at 
1,000  mg/kg. 

15.  An  oral  teratology  study  in  the 
rabbit  with  a  maternal  NOEL  of  150  mg/ 
kg  based  on  reduction  in  body  weight 
gain  and  a  fetal  NOEL  of  400  mg/kg 
based  on  the  absence  of  any  fetid  effects. 

16.  A  2-geHeration  reproduction 
study  in  the  rat  with  a  systemic  NOEL 
of  100  ppm  and  a  fetal  NOEL  of  1,000 
ppm  (100  mg/kg).  A  slight  decrease  in 
pup  weight  at  birth  and  subsequent 
body  weight  gain  during  the  lactation 
phase  was  observed  only  at  the 
maternally  toxic  dose  of  4,000  ppm 
without  any  effects  on  reproduction  and 
fertility. 

\7.  In  vitro  gene  mutation  test:  Ames 
assay  -  negative;  Chinese  hamster  V79 
cell  test  -  negative;  rat  hepatocyte  DNA 
repair  test  -  negative. 

18.  In  vitro  chromosome  test:  Chinese 
hamster  ovary  cell  cytogenetic  t^  - 
negative. 

19.  In  vivo  mutagenicity  test:  mouse 
bone  marrow  test  -  negative. 

F.  Threshold  Effects 

1.  Chronic  effects.  Based  on  the 
available  chronic  toxicity  data,  Ciba 
Crop  Protection  believes  the  Reference 
dose  (RfD)  for  cyprodinil  is  0.0375  mg/ 
kg/day.  This  RfD  is  based  on  a  2-year 
feeding  study  in  rats  with  aNo-Observed 
Effect  Level  (NOEL)  of  3.75  mg/kg/day 
(75  ppm)  and  an  uncertainly  factor  of 
100.  No  additional  modifying  factor  for 
the  nature  of  effects  was  judged  to  be 
necessary  as  liver  sinusoidal  dilatation 
was  the  most  sensitive  indicator  of 
toxicity  in  that  study. 

2.  Acute  toxicity.  TTie  risk  from  acute 
dietary  exposure  to  cyprodinil  is 
considered  to  be  very  low.  The  lowest 
NOEL  in  a  short  term  exposure  scenario, 
identified  as  150  mg/kg  in  the  rabbit 
teratology  study,  is  fortyfold  higher  than 
the  chronic  NOEL.  Since  chronic 
exposure  assessment  did  not  result  in 
any  margin  of  exposure  less  than  400  for 
even  the  most  impacted  population 
subgroup,  Ciba  believes  the  margin  of 
exposure  is  greater  than  100  for  any 
population  subgroups;  EPA  considers 
margins  of  exposure  of  100  or  more  as 
satisfactory. 

G.  Non-threshold  Effects 

Using  the  Guidelines  for  Carcinogenic 
Risk  Assessment  published  September 
24, 1986  (51  FR  33992),  Qba  beUeves 
cyprodinil  to  be  in  Group  "E"(  no 
evidence  of  carcinogenicity.  There  was 
no  evidence  of  carcinogenicity  in  an  18- 
month  feed  study  in  mice  and  e  24- 
month  feeding  in  rats.  Dosage  levels  in 


both  the  mouse  and  the  rat  studies  were 
adequate  for  identifying  a  eanoer  risk. 

H.  Aggregate  Exposure 

1.  Dietary  exposure.  For  the  purposes 
of  assessing  the  potential  dietary 
exposure  under  the  proposed  tolerances, 
Ciba  has  estimated  aggregate  exposure 
based  upon  the  Theoretical  Maximum 
Residue  Concentration  (TMRC)  from  the 
requested  tolerances:  Almonds  —  0.04 
ppm  for  the  raw  agricultural  commodity 
(RAC)  and  0.1  ppm  for  hulls;  Grapes  — 
3.0  ppm  for  the  RAC  and  3.0  ppm  for 
raisins;  Pome  Fruit  Crop  Grouping  — 
0.1  ppm  for  the  RAC  and  0.4  ppm  for 
apple  wet  pomace;  and  Stone  Fruit  Crop 
Grouping  —  2.0  ppm  for  the  RAC.  The 
TMRC  is  a  "worst  case"  estimate  of 
dietary  exposure  since  it  assimies  100  % 
of  all  crops  for  which  tolerances  are 
established  are  treated  and  that 
pesticide  residues  are  at  the  tolerance 
levels.  In  conducting  this  exposure 
assessment,  Ciba  has  made  very 
conservative  assumptions  —  100%  of  all 
almonds,  grapes,  pome  frxiit  and  stone 
fiiiit  commoditi^is  will  contain 
cyprodinil  residues  at  tolerance  levels 
—  which  result  in  an  overestimate  of 
human  exposure. 

2.  Drinking  water  exposure. 
Cyprodinil  is  rapidly  degraded  in  the 
environment  via  photolysis  and 
microbial  degradation;  aqueous  and  soil 
photolysis  half  lives  for  cyprodinil  are 
12  days  and  67  days,  respectively.  The 
aerobic  metabolism  half  life  is  25  days 
and  the  leaching  potential  for  cyprodinil 
is  low  (Koc  =  1,550  to  2,030).  Based  on 
these  data,  Ciba  does  not  anticipate 
exposure  to  residue  of  cyprodinil  in 
drinking  water. 

3.  Non-dietary  exposure.  Ciba  believes 
that  the  potential  for  non-occupational 
exposure  to  the  general  public  is 
unlikely  except  for  potential  residues  in 
food  crops  discussed  above.  The 
proposed  uses  for  cyprodinil  are  for 
agricultural  crops  and  the  product  is  not 
used  residentially  in  or  around  the 
home. 

Ciba  believes  that  consideration  of  a 
common  mechanism  of  toxicity  is  not 
appropriate  at  this  time  since  there  is  no 
information  to  indicate  that  toxic  effects 
produced  by  cyprodinil  would  be 
cumulative  with  those  of  any  other 
chemicals.  Consequently,  Ciba  is 
considering  only  the  potential  exposure 
to  cyprodinil  in  its  aggregate  risk 
assessment. 

/.  Safety  To  the  U.S.  Population 

Reference  dose.  Using  the 
conservative  exposure  assumptions 
described  above  and  based  on  the 
completeness  and  reliability  of  the 
toxicity  data  base  for  cyprodinil,  Ciba 
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has  calculated  aggregate  exposure  levels 
for  this  chemical.  Based  on  chronic 
tojpcity  endpoints,  only  4%  of  the  RfD 
will  be  utilized  for  the  U.S.  general 
population.  EPA  usually  has  no  concern 
for  exposures  below  100  %  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetinie  will  not  pose 
appreciable  risks  to  human  health.  Ciba 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  cyprodinil 
residues. 

/.  Safety  to  Infants  and  Children 

Developmental  delays  (reduced  pup 
weight  and  ossificati(Hi)  were  observed 
in  the  rat  teratology  study  and  2- 
generation  rat  reproduction  study  at 
maternally  toxic  doses.  The  lowest 
NOEL  for  this  effect  was  established  in 
the  2-generation  study  at  100  mg/kg 
(l.OOO  ppm).  The  finding  is  judged  to  be 
a  nonspecific,  secondary  effect  of 
maternal  toxicity.  No  developmental 
toxicity  was  observed  in  the  rabbit 
teratology  study. 

Reference  dose.  Using  the  same 
conservative  exposure  assumptions  as 
emplojred  for  the  determination  in  the 
general  population,  Ciba  has  calculated 
the  utilization  of  RfD  by  aggregate 
exposiu^  to  residues  of  cyprodinil  to  be 
12%  for  nursing  infants  less  than  1  year 
old,  22%  for  non-nursing  infants  less 
than  1  year  old,  12%  for  children  1  to 
6  years  old.  and  6%  for  children  7  to  12 
years  old.  Ciba  believes  that  under  the 
worst  case  assumptions  which 
overestimate  exposure  to  infants  and 
children,  there  is  a  reasonable  certainty 
that  no  harm  will  result  to  infants  and 
children  fix)m  aggregate  exposure  to 
cyprodinil  residues. 

K.  Estrogenic  effects 

Cyprodinil  does  not  belong  to  a  class 
of  chemicals  known  or  suspected  of 
having  adverse  effects  on  the  endocrine 
system.  Developmental  toxicity  studies 
in  rats  and  rabbits  and  a  reproduction 
study  in  rats  gave  no  indication  that 
cyprodinil  might  have  any  effects  on 
endocrine  function  related  to 
development  and  reproduction.  The 
chronic  studies  also  showed  no 
evidence  of  a  long-term  effect  related  to 
the  endocrine  system. 

(FR  Doc.  97-8397  Filed  4-1-97;  8:45  am) 
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[OPP-181041;  nU.  5S97-q 

Cymoxanil,  Propamocarb 
Hydrochlorkto  and  Dimettiomorph; 
Receipt  of  Applications  for  Emergency 
Exemptions,  Solicitation  of  Public 
Comment 

AOaiCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  specific 
exemption  requests  from  the  Florida 
Department  of  Agriculture  and 
Consumer  Services  (hereafter  referred  to 
as  the  "Applicant")  to  use  the  pesticides 
cymoxanil  (CAS  57966-95-7). 
propamocarb  hydrochloride  (CAS 
25606-41-1)  and  dimethomorph  (CAS 
110488-70-5)  to  treat  potentially  up  to 
50.000  acres  of  tomatoes  to  control 
immigrant  strains  of  late  blight  which 
are  resistant  to  historically  used  control 
materials.  The  Applicant  proposes  the 
use  of  either  new  (unregistered) 
chemicals  or  the  first  food  use  of  an 
active  ingredient  therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemptions. 
DATES:  Comments  must  be  received  on 
or  before  April  17, 1997. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-181041."  should  be 
submitted  by  mail  to:  PubUc  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION" 
of  this  document.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2.  1921 


Jeffierson  Davis  Highway.  Arlington.  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Re^stration 
Division  (7505W).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number  and  e-mail:  Floor  6,  Crystal 
Station  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA.  (703)  306- 
8326;  e-mail: 
pemberton.libby@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  specific 
exemptions  for  the  use  of  cymoxanil. 
propamocarb  hydrochloride,  and/or 
dimethomorph  on  tomatoes  to  control 
late  blight.  Information  in  accordance 
with  40  CFR  part  166  was  submitted  as 
part  of  this  request. 

Recent  failures  to  control  late  blight  in 
tomatoes  as  well  as  potatoes  with  the 
registered  fungicides,  have  been  caused 
almost  exclusively  by  inunigrant  strains 
of  late  blight  Phytophtbom  infestans, 
which  are  resistant  to  the  control  of 
choice,  metalaxyl.  Before  the  immigrant 
strains  of  late  blight  arrived,  all  of  the 
strains  in  the  U.S.  were  previously 
controlled  by  treatment  with  metalaxyl. 

The  Applicant  states  that  presently, 
there  are  no  fungicides  registered  in  the 
U.S.  that  will  provide  adequate  control 
of  the  immigrant  strains  of  late  blight. 
The  Applicant  states  that  each  of  these 
requested  chemicals  has  been  shown  to    • 
be  effective  against  these  strains  of  late 
blight.  Each  active  ingredient  holds 
cxurent  registrations  throughout  many 
European  countries  for  control  of  this 
disease.  The  Applicant  indicates  that  at 
least  a  30  percent  yield  reduction  is 
expected  based  on  the  ciurent 
infestation.  Net  revenues  are  expected  to 
be  reduced  by  over  $12  million  for  the 
affected  acreage  without  the  use  of  these 
requested  chemicals. 

The  Applicant  proposes  to  apply 
propamocarb  hydrochloride, 
manufactured  by  AgrEvo  USA 
Company,  as  Tattoo  C,  at  a  maximum 
rate  of  0.9  lbs.  active  ingredient  ((a.i.)|, 
(2.3  pt  of  product)  per  acre  by  ground 
or  air,  with  a  maximum  of  5 
applications  per  season.  A  7-day  PHI 
Will  be  observed.  Use  under  this 
exemption  could  [>otentially  amount  to 
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a  maximiun  225,000  lbs.  of 
propamocarb  hydrochloride. 

The  Applicant  proposes  to  apply 
cymoxanil,  manufactured  by  E.I.  du 
Pont  de  Nemours  and  Company,  as 
Curzate  M-8,  and  as  Manex  C-8, 
manufactured  by  Griffin  Corporation,  at 
a  maximum  rate  of  0.12  lbs.  a.i.  (1.5  lb. 
of  product)  per  acre,  by  ground  or  air, 
with  a  maximum  of  7  applications  per 
season  and  a  5— day  PHI.  Use  under  this 
exemption  could  potentially  amount  to 
a  maximum  42,00lo  lbs.  of  cymoxanil. 

The  Applicant  proposes  to  apply 
dimethomorph  at  a  maximum  rate  of  0.2 
lbs.  a.i.  (2.25  lb.  of  product)  per  acre,  by 
ground  or  air,  with  a  maximum  of  5 
applications  per  season  and  a  5-day 
PHI.  Use  under  this  exemption  could 
potentially  amount  to  a  maximum 
50,000  lbs  of  dimethomorph. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  applications. 
The  regulations  governing  section  18 
require  publication  of  a  notice  of  receipt 
in  the  Federal  Register  for  an 
application  for  a  specific  exemption 
proposing  use  of  a  new  chemical  (i.e.. 
an  active  ingredient  not  contained  in 
any  currently  registered  pesticide)  or  the 
first  food  use  of  an  active^ngredient. 
Such  notice  provides  for  opportunity  for 
public  comment  on  the  application. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  [OPP-181041]  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  notice  record  is 
located  at  the  address  in  ADDRESSES  at 
the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  conunents  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (OPP-181041  J. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 


The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemptions  requested  by  the 
Florida  Department  of  Agriculture  and 
Consumer  Services. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Crisis  exemptions. 

Dated:  March  24, 1997. 

Sleplien  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc.  97-8398  Filed  4-1-97;  8:45  am) 

BIUJNGCOOE  «SIO  W  r 

[OPP-181038;  FRL  5694-4] 

Fenoxycarb;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  and  granted 
specific  exemption  requests  from  the 
Oregon  and  Washington  Departments  of 
Agriculture  (hereafter  referred  to  as  the 
"AppUcants")  for  use  of  the  pesticide 
fenoxycarb  (CAS  72490-01-8)  to  control 
pear  psylla  Cacopsylla  pyricola  on  up  to 
18,900,  and  26,000  acres  of  pears, 
respectively.  The  Applicants  propose 
the  first  food  use  of  an  active  ingredient; 
therefore,  in  accordance  with  40  CFR 
166.24.  EPA  is  soUciting  pubfic 
comment  about  granting  the 
exemptions. 

DATES:  Comments  must  be  received  on 
or  before  April  17, 1997. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-181038,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  IX:  20460.  In  person,  bring 
comments  to:  Rm.  1128.  Crystal  Mall  «2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  soiding 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCU  file  format.  All 
comments  and  data  in  electronic  form 


must  be  identified  by  the  docket  number 
{OPP-1810381.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  hoUdays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Pat  Cimino,  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number  and 
e-mail:  6th  Floor,  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway, 
ArUngton,  VA,  (703)  308-8328;  e-mail: 
cimino.pat@epamail.epa.gov. 
St>PPt.ailENTARy  INFORMATION:  Purauant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicants  have 
requested  the  Administrator  to  issue 
specific  exemptions  for  the  use  of  the 
insecticide  fenoxycarb,  to  control  pear 
psylla.  on  up  to  18,900  acres  of  pears  in 
Oregon,  and  26,000  acres  of  pears  in 
Washington.  Information  in  accordance 
with  40  CFR  part  166  was  submitted  as 
part  of  these  requests. 

The  Applicants  state  that  pear  psylla 
is  a  major,  chronic  pest  of  pear  orchards. 
If  the  pest  is  left  uncontrolled,  it  will 
cause  dramatic  yield  decreases,  and 
eventual  tree  debilitation.  Etamage  is 
caused  by  honeydew,  secreted  by  the 
pear  psylla  nymphs  while  feeding, 
which  causes  deformed  fruit  and 
russeting,  leading  to  major  quality 
problems,  downgrading  of  fruit,  and 
increased  cullage.  In  addition,  the 
honeydew  causes  secondary  problems 
with  black  sooty  mold  on  the  fruit.  Tree 
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vigor  is  reduced  by  the  toxin  introduced 
by  the  feeding  of  pear  psylias  which 
uhimately  reduces  overall  yield.  The 
Applicants  state  that  the  need  for  a 
method  of  reducing  the  overwintering 
adult  population  before  they  lay 
appreciable  numbers  of  eggs  in  the 
spring  is  critical  to  pear  psylla  control. 
The  only  effective  pre-bioom  materials 
for  some  years  were  the  synthetic 
pyrethroids,  permethrin  and  fenvalerate. 
When  widespread  resistance  to  these 
materials  became  evident  in  the  psylla 
population  by  1987-88,  the  Applicants 
state  that  cyfluthrin  was  used  under 
section  18  exemptions  in  1988  -  1992. 
and  was  fouhd  to  be  efficacious. 

In  1993,  this  use  of  fienoxycarb  was 
first  requested  by  Washington  state,  who 
claimed  that  resistance  to  cyfluthrin  was 
being  observed.  However,  the  toxicology 
data  available  at  that  time  for 
fenoxycarb  did  not  support  this  use,  and 
cyfluthrin  was  again  used  under  section 
18  during  the  1993  season.  In  the  1994. 
1995  and  1996  seasons,  both 
Washington  and  Oregon  requested 
exemptions  for  this  use.  Adequate 
toxicology  data  were  available  to 
support  the  use  under  section  18,  and 
the  exemptions  were  subsequently 
granted.  The  Applicants  claim  that  most 
of  the  pear  psylla  populations  are  now 
resistant  to  cyfluthrin,  and  are  therefore 
again  requesting  this  use  of  fenoxycarb 
for  control  of  pear  psylla  in  pears. 

The  Applicants  wish  to  treat  up  to 
18,900  acres  of  pear  trees  in  Oregon,  and 
up  to  26,000  acres  in  Washington.  This 
would  translate  to  a  possible  total  of 
4.725  pounds  of  active  ingredient  ((a.i.)l 
(18,900  lbs.  product)  in  Oregon,  and  up 
to  6,500  lbs.  a.i.  (26,000  lbs.  product)  in 
Washington.  Up  to  two  applications 
would  be  made  per  growing  season,  at 
a  maximum  rate  of  2  oz.  a.i.  (8  oz. 
product)  per  acre,  diluted  in  water  to 
make  a  minimum  spray  volume  of  50- 
400  gallons  per  acre.  Application  of 
fanoxycaifa  would  not  be  allowed  by  air 
or  through  chemigation  equipment. 
Fenoxycarb  would  be  used  pre-bloom 
and  would  not  be  allowed  to  be  applied 
during  or  after  pear  bloom,  nor  to  open 
blossoms  of  weeds  or  cover  crops. 
Negligible  residues  are  expected 
because  this  is  a  pre-bloom  only  use  and 
available  residue  chemistry  data 
indicate  non-detectable  residues  will 
occur. 

The  regulations  governing  section  18 
require  publication  of  a  notice  of  receipt 
in  the  Federal  Register  and  soUcitation 
of  pubUc  corasient  on  an  application  for 
a  spedficexemption  proposing  the  first 
food  use  of  an  active  ingredient. 
Normally,  a  notice  of  receipt  shall  give 
the  public  IS  days  in  which  to  file 
comments  on  the  application.  The 


Administrator  may  shorten  or  eliminate 
the  comment  period  if  she  determines 
that  the  time  available  for  a  decision  on 
the  application  requires  it  (40  CFR 
§166.24).  The  comment  period  has  been 
eliminated  for  these  specific  exemption 
requests  because  implementation  of  the 
Food  Quality  Protection  Act  delayed 
application  processing,  the  use  season 
had  started  and  available  data  indicate 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  finjm  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposure  and  all  other  exposures 
for  which  there  is  reliable  information. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPF- 
1810381  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

The  public  record  is  located  in  Room 
1132  of  the  Public  Response  and 
Program  Resource  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp>-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Filed  Operations 
Division  at  the  address  above. 

List  of  Sabiects 

Environmental  protection.  Pesticides 
and  pests,  Emei:gency  exemptions. 


Dated:  March  24, 1997. 

Stephen  L.  Johnson, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc.  97-8399  Filed  4-1-97;  8:45  am] 

BILUNG  CODE  66«0-6a-F 

(PF-726;  FRL-6694-0] 

ISK  Biosciences  Coiporation; 
Pesticide  Tolerance  Petition  Filing 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice  of  filing. 

summary:  This  notice  announces  the 
initial  filing  of  a  pesticide  fjetition 
proposing  the  establishment  of  time- 
limited  tolerances  for  residues  of  the 
fungicide,  chlorothalonil  and  its 
metabolite.  4-hydroxy-2.5,6- 
trichloroisophthalonitriie  in  or  on  non- 
bell  peppers.  This  notice  includes  a 
summary  of  the  petition  that  was    , 
prepared  by  the  petitioner.  ISK 
Biosciences  Corporation. 
DATES:  Conunents,  identified  by  the 
docket  control  number  (PF-7261,  must 
be  received  on  or  before.  May  2, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to  Rm.  1132.  CM  #2,  1921 
Jefferson  Davis  Highway.  Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  be  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  control 
number  IPF-726J.  Electronic  comments 
on  this  notice  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  in  Unit  II.  of 
this  document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
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that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  fi'om  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker.  Product 
Manager  (PM)  22,  Registration  Division 
(7505W),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  229,  CM  #2. 1921 
Jefferson  Davis  Highway.  Arlington.  VA. 
(703)  305-6226;  e-mail: 
gilesparker.cynthia@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP 
6F4676)  fi-om  ISK  Biosciences 
Corporation.  5966  Heisley  Road,  P.O. 
Box  8000.  Mentor,  Ohio  44061-8000 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  21  U.S.C.  section  346a(d),  to  amend 
40  CFR  180.275  by  establishing  a  time- 
limited  tolerance  for  a  period  of  2  years 
for  residues  of  the  fungicide 
chlorothalonil  and  its  metabolite.  4- 
hydroxy-2,5,6-trichloroisophthalonitrile 
in  or  on  the  raw  agricultural  commodity 
non-bell  peppers  at  5.0  parts  per  million 
(ppm).  ISK  Biosciences  Corporation  has 
committed  to  providing  additional 
residue  data  during  this  2-year  period 
from  trials  conducted  in  Mexico  in 
support  of  a  permanent  tolerance.  The 
proposed  analytical  method  is  by 
electron  capture  gas  chromatography. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act,  ISK 
Biosciences  Corporation  included  in  the 
petition  a  summary  of  the  petition  and 
authorization  for  the  summary  to  be 
pubUshed  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of  ISK 
Biosciences  Corporation.  EPA  is  in  the 
process  of  evaluating  the  petition.  As 
required  by  section  408(d)(3),  EPA  is 
including  the  summary  as  a  part  of  this 
notice  of  filing.  EPA  has  made  minor 
edits  to  the  summary  for  the  purpose  of 
clarity. 


L  ISK  Biosciences'  Petition  Simunary 

A.  Residue  Chemistry  Data 

1.  Plant/animal  metabolism.  The 
nature  of  the  residue  of  chlorothalonil 
in  plants  and  animals,  including 
ruminants,  is  well  understood. 
Chlorothalonil  is  not  systemic  in  plants. 
Any  chlorothalonil  residue  found  on 
non-bell  peppers  occurs  as  a  surface 
residue.  Chlorothalonil  is  rapidly 
metabolized  in  the  riuninant  and  is  not 
transferred  to  meat  and  milk  from  the 
dietary  consumption  by  animals. 
Furthermore,  chlorothalonil  is  not  stable 
in  meat  or  milk. 

2.  Analytical  method.  An  adequate 
analytical  method  (gas  chromatography] 
is  available  for  enforcement  purposes. 
The  method  is  listed  in  the  Pesticide 
Analytical  Manual,  Vol.  II  (PAM II). 

3.  Magnitude  of  the  residues.  Residue 
data  from  studies  conducted  with  non- 
bell  peppers  support  a  tolerance  of  5.0 
ppm  for  combined  residues  of 
chlorothalonil  and  its  metabolite,  4- 
hydroxy-2,5 .6-trichloroisophthaloQitrile 
in  or  on  the  raw  agricultural 
commodity. 

B.  Toxicological  Profile 

The  folloMring  studies  on  file  with  the 
Agency  support  this  petition: 

1.  Acute  toxicity.  Acute  toxicity 
studies  include  an  acute  oral  rat  study 
on  technical  chlorothalonil  with  an  LDjo 
>10,000  milligrams/kilograms  (mg/kg), 
an  acute  dermal  toxicity  study  in  the 
rabbit  with  an  LDjo  >20.000  mg/kg.  a  4- 
hour  inhalation  study  with  finely 
ground  technical  chlorothalonil 
resulting  in  a  LCjo  of  0.092  mg/L  (actual 
airborne  concentration),  a  primary  eye 
irritation  study  with  irreversible  eye 
effects  in  the  rabbit  at  21  days,  a 
primary  dermal  irritation  study  showing 
technical  chlorothalonil  is  not  a  dermal 
irritant,  and  a  dermal  sensitization 
study  showing  technical  chlorothalonil 
is  not  a  skin  sensitizer. 

2.  Genotoxicity.  The  mutagenic 
potential  of  chlorothalonil  has  been 
evaluated  in  a  large  number  of  studies 
covering  a  variety  of  endpoints.  The 
overall  conclusion  is  that  chlorothalonil 
is  not  mutagenic. 

Mutagenicity  studies  with 
chlorothalonil  include  gene  mutation 
assays  in  bacterial  and  mammalian 
cells;  in  vitro  and  in  vivo  chromosomal 
aberration  assays;  UNA  repair  assays  in 
bacterial  systems;  and  cell 
transformation  assays.  All  were  negative 
with  the  following  two  exceptions: 

Chlorothalonil  was  positive  in  an  in 
vitro  chromosomal  aberration  assay  in 
CHO  cells  without  metabolic  activation 
but  was  negative  with  metabolic 
activation. 


In  vivo  chromosomal  aberration 
studies  in  rats  and  mice  were  negative 
and  one  study  in  the  Chinese  hamster 
was  equivocal.  The  results  of  this  study 
could  not  be  confirmed  in  a  subsequent 
study  at  higher  doses.  The  conclusion 
was  that  chlorothalonil  does  not  cause 
chromosome  aberrations  in  bone 
marrow  cells  of  the  Chinese  hamster.  It 
can  be  concluded  that  chlorothalonil 
does  not  have  clastogenic  potential  in 
intact  mammalian  systems. 

In  bacterial  DNA  repair  tests, 
chlorothalonil  was  negative  in  Bacillus 
subtilis,  but  was  positive  in  Salmonella 
typhimurium.  In  an  in  viVo  DNA 
binding  study  in  rats  with  *K^- 
chlorothalonil.  there  was  no  covalent 
binding  of  the  radiolabel  to  the  DNA  of 
the  kichiey,  the  target  organ  for 
chlorothalonil  toxicity  in  rodents. 

3.  Developmental  and  reproductive 
toxicity.  A  developmental  toxicity  study 
with  rats  given  gavage  doses  of  0.  25. 
100,  and  400  mg/kg  body  weight/day 
from  days  6  through  15  of  gestation 
resulted  in  a  no  observed  effect  level 
(NOEL)  formatemal  toxicity  of  100  mg/ 
kg/day  based  on  increased  mortality, 
reduced  body  weight,  and  a  slight 
increase  in  early  resorptions  at  the 
highest  dose.  There  were  no 
developmental  effects  observed  at  any 
dose  in  this  study. 

A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  0,  5, 10.  or 
20  mg/kg/day  on  days  7  through  19  of 
gestation  resulted  in  a  maternal  NOEL  of 
10  mg/kg/day.  Effects  observed  in  the 
dams  in  the  high-dose  group  were 
decreased  body  weight  gain  and 
reduced  food  consumption.  There  were 
no  developmental  effects  observed  in 
this  study. 

A  two-generation  reproduction  study 
in  rats  fed  diets  containing  0,  500. 1.500 
and  3,000  ppm  resulted  in  a 
reproductive  NOEL  of  1 ,500  ppm 
(equivalent  to  115  mg/kg/day)  based  on 
lower  neonatal  body  weights  by  day  21. 
There  were  no  effects  seen  on  any  other 
reproductive  parameter  at  any  dose 
level  in  this  study. 

4.  Subchronic  toxicity,  i.  A  subchronic 
toxicity  study  (90  days)  was  conducted 
in  rats  at  doses  of  0, 1.5,  3.0, 10,  and  40 
mg/kg  bwt.  Treatment  related 
hyperplasia  and  hyperkeratosis  of  the 
forestomach  was  observed  at  the  two 
highest  dose  levels.  Although  the  initial 
histo(>athological  evaluation  did  not 
demonstrate  any  nephrotoxicity,  a 
subsequent  evaluation  observed  a 
treatment-related  increase  in 
hyperplasia  of  the  proximal  tubule 
epithelium  at  40  mg/kg  bwt  in  the  male 
rats  but  not  in  the  females.  The  no  effect 
level  for  renal  histopathology  was  10 
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mg/kg  bwt  in  males  and  40  mg/kg  bwt 
in  females. 

ii.  A  90-day  oral  toxicity  study  was 
conducted  in  dogs  with  dose  levels  of 
technical  chlorothalonil  of  15,  150,  and 
750,  mg/kg  bwt/day.  The  two  highest 
dosages  resulted  in  lower  body  weight 
gain  in  male  dogs.  The  no  observed 
adverse  effect  level  (NOAEL)  was  15 
mg/kg/day.  There  were  no  macroscopic 
or  microscopic  tissue  alterations  related 
to  chlorothalonil  and  there  were  no 
si^s  of  renal  toxicity. 

lii.  Two  21-day  dermal  toxicity 
studies  have  been  conducted  with 
technical  chlorothalonil.  In  the  initial 
study  doses  of  50,  2.5,  and  0.1  mg/kg 
bwt/day  were  administered  to  rabbits. 
The  NOEL  for  systemic  effects  was 
greater  than  50  mg/kg  bwt/day  and  the 
NOEL  for  dermal  irritation  was  0.1  mg/ 
kg  bwt/day. 

A  subsequent  21-day  dermal  study 
was  conducted  in  male  rats,  to 
specifically  evaluate  the  potential  for 
nephrotoxicity  in  this  laboratory  species 
following  dermal  dosing.  In  this  study 
the  doses  were  60,  100.  250,  and  600 
mg/kg  bwt/da\ .  The  NOEL  for 
nephrotoxicity  was  greater  than  600  mg/ 
kg  bwt/day. 

5.  Estrogenic  effects.  Based  upon  all  of 
the  chronic  toxicity,  teratogenicity, 
mutagenicity,  and  reproductive  studies 
conducted  with  chlorothalonil  and  its 
metabolites,  there  were  no  results  which 
indicate  any  potential  to  cause 
estrogenic  effects  or  endocrine 
disruption.  These  effects  would  have 
manifested  themselves  in  these  studies 
as  reproductive  or  teratogenic  effects,  or 
by  producing  histopathological  changes 
in  estrogen  sensitive  tissues  such  as  the 
uterus,  mammary  glands,  or  the  testes. 
Thus,  it  can  be  concluded  based  upon 
the  in-vivo  studies,  that  chlorothalonil 
does  not  cause  estrogenic  effects. 

6.  Chronic  toxicity. — i.  A  12-month 
chronic  oral  toxicity  study  in  Beagle 
dogs  was  conducted  with  technical 
chlorothalonil  at  dose  levels  of  15, 150, 
and  500  mg/kg/day.  The  NOAEL  was 
150  mg/kg/day  based  on  lower  blood 
albumin  levels  at  the  highest  dose. 
There  was  no  nephrotoxicity  observed 
at  any  dose  in  this  study.  This  study 
replaced  an  old  outdated  study  that  was 
not  conducted  under  current  guidelines 
and  did  not  use  the  current  technical 
material. 

ii.  A  chronic  fiaeding/carcinogenicity 
study  with  Fischer  344  rats  fed  diets 
containing  0.  800,  1,600  or  3,500  ppm 
(equivalent  to  0,  40,  80.  or  175  mg/kg 
bwt/day)  for  116  weeks  in  males  or  129 
weeks  in  females,  resulted  in  a 
statistically  higher  incidence  of 
combined  renal  adenomas  and 
carcinomas.  At  the  high  dose,  which 


was  above  the  MTD,  there  was  also  a 
statistically  significant  higher  incidence 
of  tumors  of  the  forestomach  in  female 
rats. 

iii.  In  a  second  chronic  feeding/ 
carcinogenicity  study  with  Fischer  344 
rats,  designed  to  define  the  NOEL  for 
tumors  and  the  preneoplastic 
hyperplasia,  animals  were  fed  diets 
containing  0,  2,  4, 15,  or  175  mg/kg/day. 
The  NOEL  in  this  study,  based  on  renal 
tubular  hyperplasia,  was  a  nominal  dose 
of  2  mg/kg  bwt/day.  Because  of  the 
potential  for  chlorothalonil  to  bind  to 
diet,  the  2  mg/kg  bwt/day  dose, 
expressed  as  unbound  chlorothalonil  is 
1.8  mg/kg  bwt/day.  The  NOEL  for 
hyperplasia  and  hyperkeratosis  of  the 
forestomach  was  4  mg/kg  bwt/day  or  a 
dose  of  3.8  mg/kg  bwt/day  based  on 
unbound  chlorothalonil. 

iv.  A  2-year  carcinogenicity  study, 
conducted  in  CD-I  mice  at  dietary  levels 
of  0,  750,  and  1,500  or  3.000  ppm 
(equivalent  to  0,  107,  214,  or  428  mg/kg/ 
day),  resulted  in  a  statistically  higher 
incidence  of  squamous  cell  carcinomas 
of  the  forestomach  in  both  sexes,  and  a 
statistically  higher  incidence  of 
combined  renal  adenomas/carcinomas 
in  only  the  male  mice  receiving  the  low 
dose.  There  were  no  renal  timiors  in  any 
female  mouse  in  this  study. 

V.  A  2-year  carcinogenicity  study  in 
male  Q>1  mice  for  the  purpose  of 
establishing  the  no  effect  level  for  renal 
and  forestomach  effects,  was  conducted 
at  dietary  levels  of  0.  10/15,  40,  175,  or 
750  ppm  (equivalent  to  0, 1.4/2.1,  5.7, 
25.  or  107  mg/kg/day).  The  NOEL  level 
for  renal  effects  was  40  ppm  and  the 
NOEL  for  forestomach  effects  was  15 
ppm.  This  study  did  not  duplicate  the 
results  from  the  previous  study  where  a 
statistically  higher  incidence  of  renal 
tumors,  when  compared  to  controls,  was 
observed  at  750  ppm. 

In  1987,  EPA's  Office  of  Pesticide 
Programs'  Toxicology  Branch  Peer 
Review  Committee  classified 
chlorothalonil  as  a  B2  (probable  human 
carcinogen),  based  on  evidence  of 
carcinogenicity  in  the  forestomach  and 
kidneys  of  rats  and  mice.  The  Agency 
currently  regulates  chlorothalonil  as  a 
B2  carcinogen  although  ISK  Biosciences 
Corporation  has  provided  a  significant 
amount  of  mechanistic  data  indicating 
that  the  tumors  result  from  a  threshold 
mechanism.  A  potency  fector,  Ql*,  of 
0.00766  (mg/k^day)  '  has  been  used  by 
the  Agency  when  conducting 
mathematical  modeling  to  estimate 
carcinogenic  risk  to  man.  ISK 
Biosciences  Corporation  believes  that 
because  the  nephrotoxicity  seen  in  the 
rat  is  due  to  a  threshold  mechanism,  any 
risk  associated  with  chlorothalonil  can 


be  managed  using  the  margin  of  safety 
(exposure)  approach. 

Numerous  metabolism  and  toxicology 
studies  indicate  that  chlorothalonil  is 
non-genotoxic  and  produces  a  species- 
specific  renal  toxicity  in  the  rat  that 
eventually  may  lead  to  tumor  formation 
through  an  epigenetic  mechanism.' 
Studies  comparing  metabolism  and 
toxicological  effects  in  dogs  with  those 
in  rats  demonstrate  that  the  renal  effects 
observed  in  the  rat  are  due  to  the 
exposure  of  the  kidney  of  the  rat  to 
significant  levels  of  nephrotoxic  thiol 
metabolites  of  chlorothalonil.  In  the 
dog,  no  thiol  metabolites  are  found  and 
there  are  no  toxic  effects  seen  in  kidneys 
of  dogs  dosed  with  high  levels  of 
chlorothalonil. 

7.  Reference  Dose  (RfD).  The  no  effect 
level  for  chlorothalonil  in  the  rat  is  1.8 
mg/kg  bwt  based  on  the  nephrotoxicity 
observed  in  the  chronic  rat  study.  The 
no  effect  level  in  the  dog  was  15  mg/kg 
bwt  in  the  90-day  study  and  150  mg/kg 
bwt  based  on  the  one-year  study.  No 
effect  levels  for  maternal  toxicity  from 
developmental  studies  are  10  mg/kg  bwt 
in  rabbits  and  100  mg/kg  bwt  in  the  rat. 
The  no  effect  level  for  pup  growth  in  the 
reproduction  study  was  1,500  mg/kg 
bwt  which  would  be  most 
conservatively  estimated  as  equating  to 
approximately  75  mg/kg  bwt.  Data 
indicate  that  the  nephrotoxicity  in  the 
rat  is  produced  through  a  mechanism 
for  which  there  is  a  clear  threshold.  In 
a  study  which  measured  cell  turnover  in 
the  rat  kidney  with  bromodeoxyuridine 
(BRDU)  immunohistochemical  staining, 
a  NOEL  was  established  at  1.5  mg/kg 
bwt.  Other  chronic  studies  have 
established  the  NOEL  for  hyperplasia  in 
the  kidney  to  be  1.8  mg/kg  bwt.  If  all  the 
available  toxicity  data  in  laboratory 
animals  is  considered  without  regards  to 
its  applicability  to  humans,  the  lowest 
NOEL  for  any  adverse  effect  would  be 
1.5  mg/kg  bwt/day.  Because  the 
mechanism  of  toxicity  which  is  related 
to  the  tumor  formation  in  the  kidney  has 
been  shown  to  have  a  threshold,  the  use 
of  the  normal  100  fold  safety  factor  in 
conjunction  with  the  1.5  mg/kg  no  effect 
level  would  produce  a  RfD  which  would 
provide  more  than  adequate  safety  for 
all  of  the  possible  effects  seen  in  any 
laboratory  animal. 

In  two  recent  reviews  of 
chlorothalonil  by  the  Joint  Meeting  of 
Pesticide  Residue  Experts  (1990  and 
1992),  and  the  review  by  the  World 
Heath  Organization's  International 
Program  for  Chemical  Safety,  these 


'"Mechanistic  Interpretation  of  the  Oncogenicity 
of  Chlorothalonil  in  Rodents  and  an  Assessment  of 
Human  Relevance."  by  Drs.  C  F.  Wilkinson  and  |. 
C.  Killeen.  Regulatory  Toxicology  and 
Pharmacology  24:  69-84  (1996).  Article  No.  006. 
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esteemed  groups  concluded  that  the  rat 
was  not  the  appropriate  species  to  use 
in  consideration  of  the  risk  assessment 
for  man.  They  concluded  that  the  dog 
was  the  more  appropriate  species  for 
determination  of  subchronic  and 
chronic  effects.  If  the  toxicological  data 
for  the  dog  were  used,  the  NOEL  would 
be  at  least  15  mg/kg  bwt,  based  on  the 
most  recent  90-day  study  in  the  dog. 

Therefore,  under  the  most 
conservative  scenario  (using  the 
toxicological  data  in  the  rat),  the  RfD 
would  be  1.8  mg/kg  bwt/day  divided  by 
a  100  fold  safety  factor  or  0.018  mg/kg 
bwt/day  with  a  threshold  model  being 
used  for  carcinogenic  risk  assessment. 
In  the  scenario  that  uses  the 
toxicological  data  in  the  dog,  the 
reference  dose  would  be  15  mg/kg  bwt/ 
day,  divided  by  a  safety  factor  of  100  or 
0.15  mg/kg  bwt/day. 

C.  Aggregate  Exposure 

The  following  is  a  description  of  the 
likelihood  of  exposure  to  chlorothalonil 
frtim  various  routes. 

1.  Dietary  exposure — /.  food.  ISK 
Biosciences  Corporation  has  conducted 
a  dietary  exposure  analysis  for 
chlorothalonil  and  its  metabolite,  4- 
hydroxy-2,5,6-trichloroisophthalonitrile 
(SDS-3701)  in  or  on  non-bell  peppers 
utilizing  EPA's  Dietary  Risk  Evaluation 
System  (ORES)  based  on  the  1977-78 
Food  Consumption  Survey.  The  results 
demonstrate  that  the  dietary  exposure 
frt}m  anticipated  residues  of  0.5  ppm 
contributed  from  non-bell  peppers  is 
0.00000218  mg/kg  bwt/day  for  the  U.S. 
population  or  0.0121%  of  the  RfD. 

The  Agency  had  calculated  that  the 
exposure  of  the  general  population  from 
existing  published  tolerances  for 
chlorothalonil  is  0.000134  mg/kg  bwt/ 
day  or  0.744  pendent  of  the  RflD. 

ii.  Drinking  water.  Chlorothalonil  was 
included  for  monitoring  in  the  National 
Survey  of  Pesticides  in  Drinking  Water 
Wells  conducted  by  EPA.  No 
chlorothalonil  residues  were  detected  in 
any  of  the  1,300  community  water 
systems  and  domestic  wells  (using 
methodology  for  chlorothalonil  having  a 
limit  of  detection  [LODl  of  0.06  mg/1 
and  limit  of  quantitation  of  0.12  mg/1). 
The  absence  of  chlorothalonil  detections 
in  the  National  Survey  provides 
adequate  information  to  conclude  that 
chlorothalonil  is  not  a  contaminant  in 
drinking  water  wells  and  that  the 
population  is  not  exposed  to 
chlorothalonil  in  these  water  sources. 
These  findings  are  consistent  with  the 
known  physical/chemical  properties  of 
chlorothalonil  including  low  water 
solubility  (0.9  ppm)  and  high  affinity  for 
organic  matter  including  soil.  It  has  also 
been  demonstrated  that  chlorothalonil 


does  not  leach  into  groundwater  from 
applications  made  to  growing  crops. 

Aerobic  aquatic  metabolism  studies 
with  chlorothalonil  establish  a  half-life 
in  natural  aquatic  habitats  of  less  than 
10  hours,  depending  on  environmental 
conditions.  Considering  the  short  half- 
life  of  chlorothalonil  in  natural  water/ 
sediment  systems  and  that  surface  water 
is  filtered  and  treated  prior  to 
consumption,  chlorothalonil  is  not 
likely  to  be  present  in  drinking  water 
obtained  from  natural  surface  water 
systems. 

An  exposure  estimate,  based  on 
surface  water  concentration  recently 
cited  by  EPA,  would  conclude  that  the 
average  concentration  in  surface  water 
would  be  less  than  0.002  ppb.  Assimiing 
that  everyone  in  the  U.S.  consumed 
untreated  surface  water,  the  exposure  to 
chlorothalonil  of  the  general  population 
would  be  less  than  5.8  x  10''  mg/kg  bwt/ 
day.  This  would  be  a  worst  case 
scenario,  which  would  greatly 
overestimate  exposvu«. 

2.  Non-dietary  exposure.  Potential 
non-dietary  exposures  to  chlorothalonil 
may  result  from  the  following  uses  of 
chlorothalonil.  In  each  case,  the 
exposure  would  be  bom  the  dermal 
route  and  only  for  an  intermittent 
duration.  The  two  21-day  dermal 
studies  that  have  been  conducted  in  the 
rabbit  and  rat  indicate  that  there  is  no 
nephrotoxicity  associated  with  the 
dermal  exposure  to  chlorothalonil  at 
dose  levels  up  to  600  mg/kg/day. 
Therefore,  the  exposures  from  the  uses 
of  chlorothalonil  Usted  below,  would 
not  be  expected  to  add  to  the 
carcinogenic  risk  associated  with 
chlorothalonil. 

i.  Golf  course  uses.  Chlorothalonil 
products  are  commonly  applied  to  golf 
course  tees  and  greens  to  control  a  broad 
complex  of  turf  diseases.  Application  to 
golf  course  fairways  is  much  less 
common. 

Golf  is  not  a  game  played  by  infants 
or  small  children,  therefore  no  exposure 
to  infants  and  children  would  be 
anticipated. 

ii.  Residential  owner  uses. 
Applications  of  chlorothalonil  products 
to  home  lawns  are  rare.  Thus,  there  is 
very  little  exposure  to  chlorothalonil 
related  to  use  on  residential  turf. 
Applications  to  roses  and  other 
ornamentals  in  home  gardens  is  also  a 
minor  use  of  chlorothalonil. 

iii.  Paint.  Chlorothalonil  is  used  in 
paints  and  stains  for  control  of  mildew 
and  molds  on  exterior  surfaces  of 
buildings.  Chlorothalonil  is  also 
occasionally  used  for  interior  paints,  but 
this  use  represents  only  a  small 
proportion  of  the  chlorothalonil  used  in 
paints.  About  2%  of  the  chlorothalonil 


used  in  paint  is  used  in  interior  paint; 
however,  only  0.2%  or  less  of  interior 
paints  in  the  United  States  contain 
chlorothalonil.  In  paints  chlorothalonil 
is  tightly  boimd  within  the  paint 
matrices;  thus,  effective  control  of 
mildew  may  last  for  several  years  and 
the  potential  for  exposure  is  very 
limited. 

iv.  Grouts.  Chlorothalonil  is  used  in 
cement  tile  grouts,  also  for  control  of 
mildew  and  molds.  Chlorothalonil  is 
bound  within  the  grout  matrices  and 
very  little  is  available  for  exposure.  This 
is  a  minor  use  of  chlorothalonil  and 
non-occupational  dermal  exposure  of 
humans  to  chlorothalonil  from  this        * 
source  is  extremely  low. 

v.  Wood  treatment.  Chlorothalonil  is 
not  currently  used  for  pressure-treating 
wood.  It  is  used  for  control  of  sapstain 
as  a  surface  treatment  on  rough-cut, 
newly-sawn  lumber  to  protect  it  from 
molds  and  mildews  wbdle  drying.  Being 
a  surface  residue,  it  is  removed  during 
the  finishing  operations  prior  to  sale  of 
the  wood.  Chlorothalonil  does  not  occur 
in  structural  wood  used  for  residential 
or  occupational  scenarios. 

D.  Cumulative  Effects 

ISK  Biosciences  has  considered  the 
potential  for  ciimulative  effects  of 
chlorothalonil  and  other  substances  that 
have  a  common  mechanism  of  toxicity. 
Chlorothalonil  is  a  halogenated 
benzonitrile  wdiich  readily  undergoes 
displacement  of  the  2,  4,  and  6  chlorines 
by  glutathione  and  other  thiol 
containing  amino  adds  and  proteins.  In 
the  rat,  the  thiol  metabolites  are 
sufficiently  absorbed  to  produce  a 
nephrotoxic  effect.  In  dogs  where  this 
absorption  does  not  occur, 
nephrotoxicity  does  not  occur.  ISK 
Biosciences  does  not  have  any 
information  to  indicate  that  toxic  effects 
observed  in  rats  occur  through  a 
mechanism  which  is  common  to  any 
other  agricultiual  chemical.  Thus, 
consideration  of  common  mechanisms 
of  toxicity  is  not  appropriate  at  this 
time. 

Chlorothalonil  should  not  be 
confused  with  chlorinated  hydrocarbon 
pesticides  which  have  significantly 
different  chemical  and  biological 
properties. 

E.  Safety  Determination 

1.  U.S.  population.  ISK  Biosciences 
Corporation  has  conducted  a  risk 
assessment  for  chlorothalonil  in  or  on 
non-bell  peppers  using  the  1977-78 
Food  Consumption  Survey  and  a 
potency  factor,  Ql*.  of  0.00766  (mg/kg/ 
day)  '  and  has  determined  that 
oncogenic  dietary  risks  associated  with 
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potential  exposure  using  an  anticipated 
residue  of  0.5  ppm,  would  1.7  x  10-^ 

The  Agency  nas  used  a  linearized 
model  to  estimate  the  carcinogenic  risk 
associated  with  chlorothaionil,  whereas 
ISK  Biosciences  believes  that  a 
threshold  based  model  is  appropriate. 
Using  the  overestimated  exposure 
estimates  of  EPA,  with  a  threshold 
based  model  and  using  the  conservative 
RiD  of  0.018  mg/kg  bwt/day,  the  margin 
of  safety  for  the  general  population 
would  exceed  10,000  and  the  margin  of 
safety  for  infants  and  children  would 
exceed  7,000.  Using  corrected  exposure 
estimates  would  obviously  yield  larger 
ii)argins  of  exposure.  Using  a 
conservative  RfD  of  0.018  mg/kg/day,  as 
the  Agency  has  done  in  recent  DRES 
analyses,  and  incorporating  corrections 
needed  in  exposure  values  for 
mushrooms  and  several  other  lesser 
corrections,  ISK  Biosciences 
Corporation  calculated  the  overall 
dietary  exposure  to  "anticipated 
residues"  of  chlorothaionil  from  all 
registered  uses  and  pending  uses  of 
chlorothaionil  to  be  0.36%  of  the  RfD 
for  the  general  U.S.  population. 

Because  the  worst  case  assumption  for 
human  exposure  from  drinking  water 
indicate  that  exposure  would  be  only 
1%  of  the  dietary  exposure,  the  risk 
assessment  is  not  significantly  altered 
by  considering  the  exposure  from 
drinking  water. 

2.  Infants  and  children.  There  is  a 
complete  data  base  for  chlorothaionil 
which  includes  pre-  and  post-natal 
developmental  toxicity  data  as  well  as. 
mechanistic  data  related  to  the  rodent 
specific  nephrotoxicity  observed  in 
subchronic  and  chronic  studies.  The 
toxicological  effects  of  chlorothaionil  in 
rodents  are  well  understood. 
Chlorothaionil  has  a  low  level  of 
toxicity  in  dogs. 

In  a  two-generation  reproduction 
study  in  rats,  all  reproductive 
parametera  investigated  showed  no 
treatment-related  effiects  except  pup 
weight  gain.  Specifically,  the  weights  of 
pups  exposed  to  chlorothaionil  were 
comparable  to  controls  at  parturition 
through  day  4  of  lactation.  It  was  only 
after  day  4  of  lactation,  when  the  pups 
begin  to  consume  the  test  diet,  that  body 
weight  gain  lags  behind  controls.  This 
only  occurred  at  the  highest  dose  tested; 
3,000  ppm.  The  dose  of  chlorothaionil 
the  pups  would  receive  would  be  far  in 
excess  of  the  estimated  adult  dose  of 
150  mg/kg  bwt/day  (3.000  ppm  divided 
by  20).  The  doses  for  the  pups  could 
have  easily  exceeded  500  mg/kg  bwt/ 
day.  Dose  levels  of  375  mg/kg  bwt  and 
above  have  been  shown  to  significantly 
affect  body  weight  in  the  rat.  Therefore, 
.the  reduction  of  body  weight  gain 


observed  in  the  reproduction  study  is 
considered  to  be  comparable  to  the 
effects  that  have  been  observed  in  older 
rats.  The  NOEL  for  this  effect  was  1,500 
ppm. 

In  developmental  toxicity  studies 
conducted  in  the  rat  and  the  rabbit, 
chlorothaionil  did  not  cause  any 
developmental  effects  even  at  dose 
levels  that  produced  significant 
maternal  toxicity.  In  the  rabbit  a  dose 
level  of  20  mg/kg  bwt  caused  maternal 
toxicity,  but  there  were  no 
developmental  effects  and  in  the  rat,  a 
dose  level  of  400  mg/kg  bwt  caused 
maternal  toxicity  without 
developmental  toxicity. 

The  extensive  data  base  that  is 
available  for  chlorothaionil  is  devoid  of 
any  indication  that  chlorothaionil 
would  represent  any  unusual  or 
disproportionate  hazard  to  infants  or 
children.  Therefore,  there  is  no  need  to 
impose  an  additional  lOx  safety  factor 
for  infants  or  children.  The  standard 
uncertainty  factor  of  lOOx  should  be 
used  for  all  segments  of  the  human 
population  when  calculating  risks 
associated  with  chlorothaionil. 

F.  International  Tolerances 

There  is  currently  no  maximum 
residue  level  set  for  chlorothaionil  on 
non-bell  peppers  by  the  Codex 
Alimentarius  Conmiission. 

II.  Public  Record 

A  record  has  been  established  for  this 
notice  under  docket  control  number 
[PF-7261  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  the  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  fit)m  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Resources  Branch, 
Field  Operations  Division  (7506C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  *2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  piaper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 


paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  ADDRESSES  at  the  beginning  of  this 
document. 

List  of  Subjects 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  24, 1997. 
Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[PR  Doc.  97-«388  Filed  4-1-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  ttie 
Federal  Communications  Commission 

March  25, 1997. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  faiUng  to  comply  with 
a  collectibn  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the  ■ 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance  , 
the  quality,  utility,  and  clarify  of  the 
information  collected;  and  (d)  ways  to 
minimize  t)ie  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  June  2,  1997. 
ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commissions,  Room 
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234, 1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-####. 

Title:  Section  90.176  Coordination 
notification  requirements  on  frequencies 
below  512  MHz. 

Form  No.:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  15. 

Estimated  Time  Per  Response:  .25 
hours. 

Total  Annual  Burden:  975  hours. 

Total  Annual  Cost:  0. 

Needs  and  Uses:  The  reporting 
requirement  in  90.176  is  a  result  of 
comments  sought  in  the  Report  and 
Order  and  Further  Notice  of  Proposed 
Rule  Making  in  PR  Dck  No.  92-235  and 
requires  each  Private  Land  Mobile 
frequency  coQidinator  provide,  within 
one  business  day,  a  listing  of  their 
frequency  recommendations  to  all  other 
frequency  coordinators  in  their 
respective  pool,  and,  if  requested,  an 
engineering  analyses.  This  requirement 
is  necessary  to  avoid  situations  where 
harmfiil  interference  is  created  because 
two  or  more  coordinators  recommend 
the  same  frequency  in  the  same  area  at 
approximately  the  same  time  to 
different  applicants. 

OMB  Approval  Number:  3060-0051. 

Title:  Application  for  Renewal  of 
Ship/Aircraft  Radio  Station  License. 

Form  A/b..  FCC  405B. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals,  State  or 
Local  Governments,  Business  or  other 
For-Profit,  Non-profit  institutions. 

Number  of  Respondents:  10,500. 

Estimatea  Time  Per  Response:  10 
minutes. 

Total  Annual  Burden:  1,743  hours. 

Needs  and  Uses:  This  form  is  used  to 
verify  existence  of  a  station  and  to 
renew  a  license  authorization  when 
there  are  no  changes  or  only  certain 
minor  changes  to  administrative  data. 
FCC  Rules  require  a  Ship  or  Aircraft 
radio  station  license  to  be  renewed 
every  ten  years.  The  Commission  will 
use  the  information  collected  to  update 
the  existing  database  and  to  issue  a 
renewed  authorization. 

The  form  is  required  by  the 
Conunuhications  Act;  International 
Treaties  and  FCC  Rules— 47  CFR  Parts 
1.922,1.926,  80.19  and  87.21. 


During  the  last  OMB  cycle,  the 
Commission  separated  the  Ship  and 
Aircraft  renewal  form  into  two  separate 
collections,  3060-0051  and  3060- 
0615(FCC  Form  405S),  due  to  the  large 
quantity  of  applications  received.  Since 
that  submission,  the  Commission 
adopted  a  Report  and  Order  to  de- 
license  the  majority  of  Ship  and  Aircraft 
stations.  Therefore,  we  are  re-combining 
the  Ship  and  Aircraft  collections  as 
3060-OQ51(FCC  Form  405B)  and  will  let 
the  collection  for  3060-0615  expire.  The 
number  of  respondents  and  burden  have 
been  adjusted  accordingly  due  to  the  de- 
licensing  and  re-combining  of  the 
collections. 

A  space  for  the  applicant  to  provide 
an  Internet  address  is  being  added  to  the 
form.  This  will  provide  an  additional 
option  of  reaching  the  applicant  should 
the  FCC  have  any  questions  concerning 
the  application.  In  addition,  the 
Commission  is  required  to  collect  the 
Taxpayer  Identification  Number  to 
comply  with  the  Debt  Collection 
Improvement  Act  of  1996. 

Federal  Communications  Cbmmission. 
William  F.  Caton, 

Acting  Secretary. 

(PR  Doc.  97-«343  Filed  4-1-97;  8:45  am) 
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Notice  of  Public  Information 
Collections  Being  Reviewed  by  tiie 
Federal  Communications  Commission 

March  26. 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 


including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  June  2, 1997. 
ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St.,  N.W.,  Washington.  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  COMTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMBfTARY  INFORMATION: 

OMB  Approval  Number:  3060-####. 

Title:  Compliance  and  Information 
Customer  Satisfaction  Survey. 

Form  No.;  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  federal,  state, 
local  or  tribal  govemment(s). 

Number  of  Respondents:  1,800. 

Estimated  Time  Per  Response:  5 
minutes. 

Total  Annual  Burden:  150  hours. 

Total  Annual  Cost:  0. 

Needs  and  Uses:  The  FCC  Compliance 
and  Information  Bureau  in  order  to 
assess  their  customer  stasfaction 
programs  is  develping  customer 
survey(s)  on  how  they  are  handling  their 
customer  complaints,  inquiries  and 
requests  for  information.  This  survey 
will  ensure  that  CIB  is  in  compliance 
with  the  Commission's  customer 
satisfaction  mandate., This  survey  will 
measure  response  time,  customer 
statisfaction  and  CIB  outreach  programs. 
The  data  will  be  used  to  plan  future 
outreach  programs  and  target  areas  of 
needed  employee  training. 

OMB  Number:  3060-0604. 

Title:  Implementation  of  Section 
309{j)  of  the  Communications  Act, 
Competitive  Bidding,  Third  Report  and 
Order  and  Third  Memorandum  Opinion 
and  Order  and  Further  NPRM. 

Type  of  Review:  Extension  of  existing 
collection. 

Form  Number:  N/A. 

Respondents:  Individuals;  State  or 
local  governments;  Businesses  or  other 
for-profit;  Small  businesses  or 
organizations. 

Number  of  Respondents:  10-17,770! 

Estimated  Time  Per  Response:  .50  to 
20  hours. 

Total  Annual  Burden:  45.654  hours. 

Needs  and  Uses:  Collection  of 
information  is  required  so  that  the 
Commission  can  determine  whether 
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narrowband  PCS  applicants  are  legally, 
technically  and  financially  qualified  to 
be  licensed  and  whether  applicants  are 
entitled  to  receive  certain  benefits.  The 
information  will  also  be  used  to  ensure 
that  licensees  who  acquire  their  licenses 
through  competitive  bidding  are  not 
unjustly  enriched  by  premature  transfer 
of  their  licenses.  Without  the 
information,  the  Commission  could  not 
determine  whether  to  issue  the  Ucenses 
to  the  applicants  that  provide 
telecommunication  services  to  the 
public.  The  information  is  used  by 
Commission  staff  in  carrying  out  its 
duties  under  the  Communications  Act. 

OMB  Approval  Number:  3060-0368. 

Title:  Section  97.523  Question  pools. 

form  No.  N/ A. 

Type  of  Review:  Reinstatement 
without  change. 

Respondents:  Individuals. 

Number  of  Respondents:  3. 

Estimated  Time  Per  Response:  160 
hours. 

Total  Annual  Burden:  480  hours. 

Total  Annual  Cost:  0. 

Needs  and  Uses:  The  record  keeping 
requirement  contained  in  Section 
97.523  is  necessary  to  permit  question 
pools  used  in  preparing  amateur 
examinations  to  be  maintained  by 
Volunteer-Examiner  Coordinators 
(VEC's).  These  question  pools  must  be 
published  and  made  available  to  the 
public  before  the  questions  are  used  in 
an  examination. 

Federal  Communicatiom  Ckmuniwion. 

Williaa  F.  Catan, 

Acting  Secretary. 

IFR  Doc.  97-8344  Filed  4-1-97;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Eligibility  to  Make  Application  to 
Become  an  Insured  Banic  under 
Section  5  of  ttte  Federal  Deposit 
Insurance  Act;  Rescission  of 
Statement  of  Policy 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Rescission  of  Statement  of 
Policy. 

summary:  As  part  of  the  FDIC's 

systematic  review  of  its  regulations  and 
written  policies  under  section  303(a)  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI).  the  FDIC  is  rescinding  its 
Statement  Regarding  Eligibility  to  Make 
Application  to  Become  an  Insured  Bank 
Under  section  5  of  the  Federal  Deposit 
Insurance  Act  (Statement  of  Policy).  The 


Statement  of  Policy  describes  the 
analysis  the  FDIC  used  when  carrying 
out  a  former  statutory  directive  to 
evaluate  certain  factors  in  determining 
an  industrial  loan  company's  eligibility 
for  deposit  insurance.  Since  the  statute 
is  no  longer  in  force,  the  FDIC  is 
rescinding  this  outmoded  Statement  of 
Policy. 

EFFECTIVE  DATE:  This  Statement  of 
Policy  is  rescinded  April  2,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  G.  Snyder,  Assistant  Director  (202/ 
898-6915),  Division  of  Supervision; 
Jamey  Basham,  Counsel,  (202/898- 
7265),  Legal  Division.  FDIC,  550  17th 
Street.  N.W..  Washington.  D.C.  20429. 
SUPPLEMENTARY  INFORMATION:  The  FDIC 
is  conducting  a  systematic  review  of  its 
regulations  and  written  policies.  Section 
303(a)  of  the  CDRI  (12  U.S.C.  4803(a)) 
requires  each  fiederal  banking  agency  to 
streamline  and  modify  its  regulations 
and  written  policies  in  order  to  improve 
efficiency,  reduce  unnecessary  costs, 
and  eliminate  unwarranted  constraints 
on  credit  availability.  Section  303(a) 
also  requires  each  federal  banking 
agency  to  remove  inconsistencies  and 
outmoded  and  duplicative  requirements 
from  its  regulations  and  written 
policies. 

As  part  of  this  review,  the  FDIC  has 
determined  that  the  Statement  of  Policy 
is  outmoded,  and  that  the  FDIC's 
written  policies  can  be  streamlined  by 
its  elimination. 

The  FDIC  originally  adopted  the 
Statement  of  Policy  on  February  27, 
1984  (49  FR  7865  (March  2,  1984)).  It 
addresses  issues  surrounding 
implementation  of  certain  provisions  of 
the  Carn-St.  Germain  Depository 
Institutions  Act  of  1982.  Pub.  L  97-320 
(Gam  Act),  which  expanded  the  types  of 
state-chartered  depository  institutions 
eligible  for  FDIC  insurance,  to  include 
industrial  banking  companies  and 
similar  institutions.  These  special- 
purpose  entities,  known  as  industrial 
banks,  industrial  loan  companies, 
industrial  loan  and  thrift  companies,  or 
loan  and  investment  companies,  extend 
installment  credit  to  consumers  and 
accept  some  form  of  savings  deposits. 
Before  the  Gam  Act,  the  only  eligible 
state-chartered  entities  were  banks  and 
trust  companies  with  explicit  statutory 
authority  to  accept  deposits  other  than 
trust  deposits. 

The  Gam  Act  amended  section  5(a)  of 
the  Federal  Deposit  Insurance  Act  (FDI 
Act)  (12  U.S.C  1815(a))  to  list  special 
procedural  requirements  for  the  FDIC  to 
fulfill  before  insuring  industrial  banking 
companies  lacking  bank  charters.  The 
FDIC  was  required  to  determine  that  the 
industrial  banking  company  was 


chartered  and  operating  under  state 
laws  providing  for  examination, 
supervision,  and  liquidation  comparable 
to  banks. 

In  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991, 
Pub.  L.  102-242  (Improvement  Act), 
section  5(a)  of  the  FDI  Act  was 
comprehensively  rewritten  without 
inclusion  of  these  special  requirements. 
As  a  result,  the  FDIC  is  no  longer 
required  to  apply  a  specialized  set  of 
factors  in  determining  the  eligibility  of 
industrial  banking  companies  as  a  class 
for  deposit  insurance. 

The  Statement  of  Policy  presents  a 
mix  of  the  details  of  the  section  5(a) 
analysis  and  descriptions  of  the  FDIC's 
approach  to  general  eligibility  issues 
relating  to  industrial  banking 
companies.  Given  the  removal  of  the 
section  5(a)  factors  from  the  FDI  Act,  the 
former  analysis  is  no  longer  necessary 
and  these  portions  of  the  Statement  of 
Policy  are  outmoded.  As  for  the  latter 
analysis,  a  description  of  general 
eligibility  issues  was  salutary  during  the 
Gam  Act's  implementation  period, 
when  numerous  industrial  banking 
companies  were  first  presented  with  the 
issue  of  eligibility  for  such  companies 
under  the  laws  of  their  respective  states. 
However,  over  a  decade  later,  these 
questions  arise  rarely,  and  the  FDIC's 
written  policies  can  be  streamlined  by 
elimination  of  the  Statement  of  Policy. 
For  the  above  reasons,  the  Statement  of 
Policy  is  rescinded. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.Q  this  25th  day  of 
March.  1997 

Federal  Deposit  Insurance  Corporation 
Robeit  E.  Feidaum. 
Deputy  Executive  Secretary. 
|FR  Doc.  97-8342  Filed  4-1-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Submission  to  OMB  Under 
Delegated  Autltority 

BACXQROUNO:  Notice  is  hereby  given  of 
the  final  approval  of  proposed 
information  collections  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  under  OMB  delegated 
authority,  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public).  The  Federal 
Reserve  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
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1995,  unless  it  displays  a  currently  valid 
OMB  control  number. 
FOR  FURTHER  WFORMATION  CONTACT: 
Robert  T.  Maahs,  Supervisory  Financial 
Analyst  (202/872-4935)  or  Tina 
Robertson,  Supervisory  Financial 
Analyst  (202/452-2949)  for  information 
concerning  the  specific  bank  holding 
company  reporting  requirements.  The 
following  may  also  be  contacted 
regarding  the  information  collection: 

1.  Chief,  Financial  Reports  Section — 

Mary  M.  McLaughlin — ENvision  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551 
(202-452-3829) 

2.  OMB  Desk  Officer— Alexander  T. 

Hunt — Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room 
3208,  Washington,  DC  20503  (202- 
395-7860) 

SUPPLBMENTARY  INFORMATION: 

General  Information 

On  December  30, 1996,  the  Board 
issued  for  public  comment  proposed 
revisions  to  certain  bank  holding 
company  reports.  The  comment  period 
expired  on  February  28,  1997.  Three 
comment  letters  were  received.  None  of 
the  commenters  addressed  any  specific 
issues  relating  to  the  current  proposal. 
Two  of  the  commenters  generally  were 
concerned  with  the  amount  of 
regulatory  reporting  burden  imposed  by 
the  Y-9  and  Y-ll  series  of  reports  and 
stated  that  the  Federal  Reserve  should 
allow  exemptions  from  reporting  for 
institutions  that  meet  certain  criteria. 
These  standardized  reports  are  the 
primary  source  of  financial  information 
on  bank  holding  companies  and  their 
non-banking  subsidiaries.  The  Federal 
Reserve  recognizes  that  there  are  costs 
associated  with  completing  regulatory 
reports,  and  attempts  to  minimize 
reporting  burden  whenever  possible 
without  neglecting  its  responsibility  of 
off-site  supervision. 

Another  commenter  stated  that  the 
Federal  Reserve  should  consider 
eliminating  inconsistencies  between  its 
form-and-content  requirements  for 
filings  by  bank  holding  companies  and 
those  of  Article  9  of  the  U.S.  Securities 
and  Exchange  Commission's  Regulation 
S-X.  The  Federal  Reserve  believes  that 
the  fiUng  of  financial  statements  by 
bank  holding  companies  is  generally 
consistent  with  the  requirements  of 
Article  9  of  Regulation  S-X.  However, 
minor  differences  may  exist  due  to  the 
standardized  nature  of  these  reports.  In 
addition,  more  detailed  disclosure  of 
certain  account  balances  may  be 


required  for  anal}rtical  and  supervisory 
purposes. 

Under  the  Bank  Holding  Company 
Act  of  1956,  as  amended,  the  Board  is 
responsible  for  the  supervision  and 
regulation  of  all  bank  holding 
companies.  The  FR  Y-9  and  FR  Y-ll 
series  of  reports  historically  have  been, 
and  continue  to  be,  the  primary  source 
of  financial  information  on  bank 
holding  companies  and  their 
nonbanicing  activities  between  on-site 
inspections.  Financial  information,  as 
well  as  ratios  developed  firom  these 
reports,  are  used  to  detect  emerging 
financial  problems,  to  review 
performance  for  pre-inspection  analysis, 
to  evaluate  bank  holding  company 
mergers  and  acquisitions,  and  to  analyze 
a  holding  company's  overall  financial 
condition  and  performance  as  part  of 
the  Federal  Reserve  System's  overall 
supervisory  responsibilities. 

Final  Approval  Under  OMB  Delegated 
Authority  of  the  Revision  of  the 
"Following  Reports: 

1.  Report  Title:  Consolidated  Financial 
Statements  for  Bank  Holding  Companies 

Agency  form  number  FR  Y-9C. 

OMB  control  number:  7100-0128. 

Frequency:  Quarterly. 

Reporters:  Bank  holding  companies. 

Annual  reporting  hours:  188,682. 

Estimated  hours  per  response:  Range 
from  5  to  1,250  hours. 

Number  of  respondents:  1,389. 

Small  businesses  are  affected. 

General  description  of  report:  The 
information  collection  is  mandatory  12 
U.S.C.  1844(b)  and  (c)  and  12  CFR 
225.5(b).  Confidential  treatment  is  not 
routinely  given  to  the  data  in  these 
reports.  However,  confidential  treatment 
for  the  reporting  information,  in  whole 
or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

Data  reported  on  the  FR  Y-9C, 
Schedule  HC-H,  Column  A,  requiring 
information  on  "assets  past  due  30 
through  89  days  and  still  accruing"  and 
memoranda  item  2  are  confidential 
pursuant  to  Section  (b)(8)  of  the 
Freedom  of  Information  Act  5  U.S.C. 
552(b)(8). 

The  FR  Y-9C  consolidated  financial 
statements  are  currently  filed  by  top-tier 
bank  holding  companies  with  total 
consolidated  assets  of  $150  million  or 
more  and  by  lower-tier  bank  holding 
companies  that  have  total  consolidated 
assets  of  $1  billion  or  more.  In  addition, 
all  multibank  bank  holding  companies 
with  debt  outstanding  to  the  general 
public  or  engaged  in  certain  nonbank 
activities,  regardless  of  size,  must  file 
the  FR  Y-9C.  The  following  bank 


holding  companies  are  exempt  fit)m 
filing  the  FR  Y-9C.  unless  the  Board 
specifically  requires  an  exempt 
company  to  file  the  report:  bank  holding 
companies  that  are  subsidiaries  of 
another  bank  holding  company  and 
have  total  consolidated  assets  of  less 
than  $1  billion;  bank  holding  companies 
that  have  been  granted  a  hardship 
exemption  by  the  Board  under  section 
4(d)  of  the  Bank  Holding  Company  Act; 
and  foreign  banking  organizations  as 
defined  by  section  211.23(b)  of 
Regulation  K. 

The  report  includes  a  balance  sheet, 
income  statement,  and  statement  of 
changes  in  equity  capital  with 
supporting  schedules  providing 
information  on  securities,  loans,  risk- 
based  capital,  deposits,  average 
balances,  off-balance  sheet  activities, 
past  due  loans,  and  loan  charge-offs  and 
recoveries. 

Most  of  the  proposed  new  items  are 
needed  to  maintain  consistency  with 
comparable  items  recently  proposed  or 
previously  added  to  the  commercial 
bank  Reports  of  Condition  and  Income 
(Call  Report;  FFIEC  031-034;  OMB  No. 
7100-0036).  The  proposed  revisions  to 
the  FR  Y-9C  consist  of  combining  or 
eliminating  several  line  items,  revising 
the  reporting  for  assets  sold  vvith 
recourse,  implementing  Financial 
Accounting  Standards  Board  Statement 
Number  125,  "Accounting  for  Transfers 
and  Servicing  of  Financial  Assets  and 
Extinguishments  of  Liabihties,"  for 
reporting  transfers  and  servicing  of 
financial  assets,  and  adding  the 
reporting  of  credit  derivative 
instruments.  The  result  of  these 
revisions  will  be  a  net  reduction  of 
fourteen  reporting  items  on  the  FR  Y- 
9C.  The  proposed  revisions  do  not 
include  Call  Report  changes  that  were 
proposed  by  the  Federal  Financial 
Institutions  Examination  Council  to 
improve  the  monitoring  of  interest  rate 
risk  exposures. 

The  Federal  Reserve  is  attempting  to 
miiiimize  reporting  burden  by  malung 
appropriate  reporting  revisions  in  a 
manner  consistent  with  the  Call  Report 
and  effective  with  the  same  reporting 
period.  Such  revisions  and  clarifications 
to  existing  instructions  have  been 
incorporated  into  this  report. 
Furthermore,  additional  clarifications  to 
the  existing  intmctions  will  be  made  in 
future  reporting  periods,  as  appropriate, 
upon  review  of  the  final  Call  Report 
instructions. 

The  Federal  Reserve  has  approved  the 
following  revisions  to  the  FR  Y-9C,  as 
previously  proposed,  that  are  effective 
with  the  March  31. 1997,  reporting  date: 
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Revisions  To  Parallel  Proposed  Call 
Report  Changes 

(1)  Schedule  HC— Consolidated 
Balance  Sheet: 

(a)  Items  3.a  and  3.b.  "Federal  funds 
sold"  and  "Securities  purchased  under 
agreements  to  resell,"  will  be  combined 
into  a  single  item  (item  3).  In  addition, 
this  single  Schedule  HC  item  will  be 
reported  on  a  fully  consolidated  basis, 
rather  than  including  only  the  domestic 
offices  of  the  bank  holding  company, 
the  domestic  offices  of  the  bank  holding 
company's  Edge  and  Agreement 
subsidiaries,  and  IBFs.  Corresponding 
changes  will  be  made  to  Schedule  HC- 
E — Quarterly  Averages,  item  2,  and 
Schedule  HI — Income  Statement,  item 
l.f. 

(b)  Items  14.a  and  14.b,  "Federal 
funds  purchased"  and  "Securities  sold 
under  agreements  to  repurchase,"  will 
be  combined  into  a  single  item  (item 
14).  In  addition,  this  single  Schedule  HC 
item  will  be  reported  on  a  fully 
consolidated  basis,  rather  than 
including  only  the  domestic  offices  of 
the  bank  holding  company,  the 
domestic  offices  of  the  bank  holding 
company's  Edge  and  Agreement 
subsidiaries,  and  IBFs.  Corresponding 
changes  will  be  made  to  Schedule  HC- 
E — Quarterly  Averages,  item  8.  and 
Schedule  HI — Income  Statement,  item 
2.b. 

(c)  Item  19,  "Mortgage  indebtedness 
and  obligations  under  capitalized 
leases,"  will  be  combined,  as 
appropriate,  with  items  17  and  18, 
"Other  borrowed  money."  In  addition,  a 
corresponding  change  in  definition  will 
be  made  to  Schedule  HC-E — Quarterly 
Averages,  item  9,  "All  other  borrowed 
money,"  to  include  mortgage 
indebtedness  and  obligations  under 
capitalized  leases. 

(d)  Item  26,  "Limited-life  preferred 
stock  (including  related  surplus),"  will 
be  combined  with  existing  item  21, 
"Subordinated  notes  and  debentiu^s." 
In  addition,  the  following  revisions  will 
be  made  that  relate  to  limited-life 
preferred  stock:  (1)  Schedule  HC-E — 
Quarterly  Averages,  item  10,  "Limited- 
Ufe  preferred  stock,"  will  be  deleted.  (2) 
Schedule  HI-A — Changes  in  Equity 
Capital,  item  9,  "LESS  Cash  dividends 
declared  on  limited-life  preferred 
stock,"  will  be  combined  with  item  8, 
"LESS  cash  dividends  declared  on 
perpetual  preferred  stock,"  and  the 
caption  for  item  8  will  be  revised  to 
"LJESS  cash  dividends  declared  on 
preferred  stock."  (3)  Schedule  HI-A— 
Changes  in  Equity  Capital, 
memordndum  item  1.  "Sale  of  limited- 
life  prefierTed  stock,"  will  be  deleted. 

(2)  Schedule  HC-A— SecuriUes: 


(a)  Memorandum  item  3,  "Held-to- 
maturity  debt  securities  restructured 
and  in  compliance  with  modified  terms 
(included  in  Schedule  HC-A,  items  3.a, 
3.b,  4.a,  and  5.a,  column  A),"  will  be 
deleted.  In  addition,  memorandum  item 
3.a,  "Held-to-maturity  debt  securities 
restructured  and  in  compliance  with 
modified  terms  if  the  restructured 
obligation  yielded  a  market  rate  at  the 
time  of  restructuring  (included  in 
Schedule  HC-A.  item  M.3),"  will  be 
deleted. 

(b)  Memorandum  items  9.a  and  9.b, 
"Investments  in  mutual  funds"  and 
"Other  equity  securities  with  readily 
determinable  fair  values,"  will  be 
combined  into  a  single  item 
(memorandum  item  9.a). 

(3)  Schedule  HC-B.  Fart  I— Loans  and 
Lease  Financing  Receivables: 
Memorandum  item  4.  "Commercial 
paper  included  in  loans  (Part  1,  items  1- 
8  above)."  will  be  deleted.  In  addition, 
the  instructions  will  be  revised  to 
indicate  that  commercial  paper  should 
no  longer  be  reported  as  a  loan  in 
Schedule  HC-B.  but  should  be  reported 
as  a  seciirity  in  the  FR  Y-9C.  Schedule 
HC-A.  normally  in  item  4.a.  "U.S.  debt 
securities,"  or  item  5.a,  "Foreign  debt 
sscniritifis 

(4)  Schedule  HC-F— Off-Balance- 
Sheet  Items: 

(a)  Part  n.  items  l.a  and  l.b.  "Gross 
commitments  to  purchase"  and  "Gross 
commitments  to  sell"  when-issued 
securities,  will  he  eliminated  as  separate 
items,  but  these  commitments  will 
continue  to  be  reported  in  Schedule 
HC-F.  Bank  holding  companies 
generally  will  report  their  when-issued 
commitments  as  off-balance-sheet 
derivative  contracts  in  Part  III,  items  1 
through  4.  The  notional  amount  of  these 
commitments  will  be  included  in  Part 
III,  item  l.b,  "Forward  contracts," 
generally  in  column  A,  "Interest  rate 
contracts."  and  in  Part  ID.  items  2  and 

3  based  on  their  purpose.  The  fair 
values  of  these  commitments  will  be 
reported  in  Part  ID,  item  4.  However, 
bank  holding  companies  that  do  not 
include  these  conunitments  as  part  of 
their  disclosures  about  off-balance-sheet 
derivatives  for  other  financial  reporting 
purposes  will  be  permitted  to  report 
such  commitments  in  Fart  II,  item  7, 
"Other  significant  off-balance-sheet 
items."  Each  of  these  items  will  be 
subject  to  the  existing  reporting 
thresholds.  The  Glossary  entry  for 
"when-issued  securities  transactions" 
will  be  revised  accordingly. 

(b)  Part  n,  item  5,  "Assets  sold  with 
recourse,"  will  be  revised.  Existing 
items  5(a)(1)  and  5(a)(2)  will  be 
combined  into  a  single  item  5(a)(1),  the 
outstanding  principal  balance  of  first 


lien  l-to-4  family  residential  mortgages 
transferred  with  recourse;  and  proposed 
item  5(a)(2)  will  collect  the  amount  of 
retained  recourse  exposure  on  balances 
collected  in  item  5(a)(1).  Similarly, 
existing  items  5.c.  and  5.d.  will  be 
combined  into  a  single  item  5(b)(1),  the 
amount  of  other  financial  assets 
(excluding  small  business  obligations) 
that  have  been  transferred  with 
recourse;  and  proposed  item  5(b)(2)  will 
collect  the  amount  of  retained  recourse 
exposure  on  balances  collected  in  item 
5(b)(1).  Existing  item  5(b)(1).  "Small 
business  obligations  sold  with 
recourse,"  and  5(b)(2),  "Amount  of 
recourse  retained  on  small  business 
obligations  sold,"  will  be  retained  and 
renumbered  as  items  5(c)(1)  and  5(c)(2), 
respectively.  In  addition,  the  captions 
for  revised  items  5(c)(1)  and  5(c)(2)  will 
be  expanded  for  clarity. 

(c)  Two  items  will  be  added  (these 
new  items  will  be  reported  in  Part  II, 
items  l.a  and  l.b)  in  order  to  identify 
the  extent  of  involvement  by  bank 
holding  companies  and  their 
consolidated  subsidiaries  in  credit 
derivative  instruments.  The  first  item 
(item  l.a)  will  be  for  the  notional 
amount  of  all  credit  derivatives  on 
which  the  reporting  bank  holding 
company  or  any  of  its  consolidated 
subsidiaries  is  the  guarantor.  The 
second  item  (item  l.b)  will  be  for  the 
notional  amount  of  all  credit  derivatives 
on  which  the  reporting  bank  holding 
company  or  any  of  its  consolidated 
subsidiaries  is  the  beneficiary. 

(5)  Schedule  HC-G— Memoranda: 

(a)  Item  16.a,  "Securities  purchased 
under  agreements  to  resell  netted 
against  securities  sold  under  agreements 
to  repurchase  on  Schedule  HC,"  will  be 
given  its  own  line  item  and  moved  to 
the  main  body  of  Schedule  HC-G.  This 
item  will  be  renumbered  7.b  and 
existing  item  7,  "Amount  of  cash  items 
in  process  of  collection  netted  against 
deposit  liabilities  in  reporting  Schedule 
HC,"  will  be  renumbered  7. a. 

(b)  Item  18,  "Excess  residential 
mortgage  servicing  fees  receivable,"  will 
be  revised  in  response  to  FASB 
Statement  No.  125  to  refer  to  interest- 
only  strips  receivable.  This  item  will  be 
renimibered  as  item  18.a  and  revised  to 
report  all  mortgage  related  interest-only 
strips  receivable.  A  new  item  18.b  will 
be  added  for  the  reporting  of  interest- 
only  strips  receivable  on  all  other 
financial  assets.  Consistent  with  FASB 
Statement  No.  125,  these  strips 
receivable  will  be  measured  at  fair  value 
like  available-for-sale  securities.  In 
addition,  the  term  "mortgage  servicing 
rights"  will  be  revised  to  read  "mortgage 
servicing  assets"  on  Schedule  HC — 
Consolidated  Balance  Sheet,  and 
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Schedule  HC-I— Risk-Based  Capital,  to 
conform  with  the  nomenclature  of  FASB 
Statement  No.  125. 

(c)  A  new  item  (item  22)  will  be 
added  to  this  schedule  for  "Net 
unamortized  realized  deferred  gains 
(losses)  on  off-balance-sheet  derivative 
contracts  included  in  assets  and 
liabilities  reported  in  Schedule  HC."  For 
available-for-sale  securities  reported  on 
the  balance  sheet  at  fair  value,  this  new 
item  will  include  any  deferred  gains 
(losses)  that  are  part  of  the  amortized 
cost  basis  of  such  securities. 

(6)  Schedule  HC-IC— Additional 
Detail  on  Capital  Components:  The 
separate  maturity  distributions  for  items 
3.a  through  3.f,  "Intermediate  preferred 
stock  with  an  original  weighted  average 
maturity  of  5  years  or  more; 
subordinated  debt  with  an  original 
weighted  average  maturity  of  5  years  or 
more;  or  unsecured  long-term  debt 
issued  by  BHC  prior  to  March  12, 1988 
that  qualified  as  secondary  capital  when 
issued"  will  be  replaced  by  a  single  item 
(new  item  3)  for  the  quaUfying  portion 
of  each  of  these  types  of  capital 
components  that  is  included  in  Tier  2 
capital. 

(7)  Schedule  HI — Income  Statement: 

(a)  Items  2(a)(1)(a)  and  2(a)(1)(b)  will 
be  revised  to  collect  interest  expense  in 
domestic  offices  on  "Time  deposits  of 
$100,000  or  more"  and  "Time  deposits 
of  less  than  $100,000."  respectively. 
Item  2(a)(1)(c),  "Interest  on  other 
deoosits."  will  remain. 

(b)  In  order  to  remain  consistent  with 
the  revision  to  Schedule  HC  noted 
above,  interest  expense  on  mortgage 
indebtedness  and  obligations  under 
capitalized  leases,  which  is  currently 
reported  in  item  2.e.  "Other  interest 
expense,"  will  be  reported  in  item  2.c, 
"Interest  on  borrowed  funds  (excluding 
subordinated  notes  and  debentures)." 

(c)  Item  5.d,  "Other  foreign 
transaction  gains  (losses),"  will  be 
eliminated.  Bank  holding  companies 
will  now  report  these  net  gains  (losses) 
consistently  as  part  of  either  item  5.e, 
"Other  noninterest  income,"  or  item  7.c, 
"Other  noninterest  expense."  If  the 
amount  of  "Other  foreign  transaction 
gains  (losses)"  is  among  the  three  largest 
amounts  exceeding  10  percent  of  the 
amount  reported  in  either  item  5.e  or 

7. c.  it  will  be  itemized  and  described  in 
either  Memorandum  item  6.c  or  7. 

Other  Revisions  Not  Related  to  Call 
Report  Changes 

(1)  Schedule  HC— Consolidated 
Balance  Sheet:  Expand  the  caption  of 
existing  line  item  23  to  read  "Minority 
interest  in  consolidated  subsidiaries  and 
similar  items"  and  renumber  the  line 
item  to  24.  Existing  line  item  24.  "Other 


liabilities,"  will  be  moved  and 
renumbered  to  item  23.  In  addition,  the 
caption  for  existing  line  item  25  will  be 
expanded  to  read  "Total  liabiUties  and 
minority  interest." 

(2)  Schedule  HC-E— Quarterly 
Averages:  The  reference  above  Schedule 
HC-E  that  reads  "Multibank  holding 
companies  with  total  consolidated 
assets  of  less  than  $150  million  are  not 
to  complete  Schedule  HC-^"  will  be 
deleted.  All  bank  holding  companies 
that  complete  the  FR  Y-9C  must 
complete  Schedule  HC-E. 

(3)  Schedule  HC-IC— Additional 
Detail  on  Capital  Components:  A  new 
line  item  will  be  added  to  report  the 
amount  of  cumulative  preferred  stock 
instruments  issued  out  of  subsidiaries, 
including  special  purpose  subsidiaries, 
that  are  eUgible  for  Tier  1  capital.  Such 
instruments  include  securities  that  may 
be  generically  referred  to  as  trust 
prefierred  securities.  The  new  line  item 
will  be  mmibered  1(a)(3)  and  the 
caption  will  read:  "Cumulative 
preferred  stock  reported  in  minority 
interest  in  consolidated  subsidiaries  and 
similar  items  on  Schedule  HC." 

(4)  Schedule  HC-J— Risk-Based 
Capital  Excluding  Securities  Affiliates: 
Two  new  line  items,  "Tier  1  capital" 
and  "Total  risk-based  capital,"  will  be 
added  to  Part  II  and  numbered  as 
memorandum  items  3  and  4, 
respectively.  The  caption  for  existing 
memorandum  item  3,  will  be 
abbreviated  to  "Average  total  assets" 
and  renumbered  to  memorandum  item 
6.  Existing  memorandum  item  4,  "Total 
risk-weighted  assets,"  will  be 
renumbered  to  jnemorandum  item  5. 

(5)  Schedule  HI-A — Changes  in 
Equity  Capital:  Memorandum  item  2, 
"Sale  of  equity  commitment  notes,"  and 
memorandum  item  3,  "Sale  of  equity 
contract  notes,"  will  be  deleted. 

2.  Report  Title:  Parent  Company  Only 
Financial  Statements  for  Large  Bank 
Holding  Companies 

Agency  form  number:  FR  Y-9LP. 

OKfB  control  number:  7100-0128. 

Frequency:  Quarterly. 

Reporters:  Bank  holding  companies. 

Annual  reporting  hours:  30.819. 

Estimated  hours  per  response:  Range 
fitjm  2.0  to  13.5  hours. 

Number  of  respondents:  1,716. 

Small  businesses  are  afiiected. 

General  description  of  report:  The 
information  collection  is  mandatory  12 
U.S.C.  1844  (b)  and  (c)  and  12  CFR 
225.5(b).  Confidential  treatment  is  not 
routinely  given  to  the  information  in 
these  reports.  However,  confidential 
treatment  for  the  report  information,  in 
whole  or  in  part,  can  be  requested  in 


accordance  with  the  instructions  to  the 
form. 

The  FR  Y-9LP  includes  standardized 
financial  statements  filed  quarterly  on  a 
parent  company  only  basis  &x)m  each 
bank  holding  company  that  files  the  FR 
Y-9C.  In  addition,  for  tiered  bank 
holding  companies,  a  separate  FR  Y- 
9LP  must  be  filed  for  each  lower  tier 
bank  holding  company  if  the  top  tier 
bank  holding  company  files  the  FR  Y- 
9C.  The  following  bank  holding 
companies  are  exempt  from  filing  the 
FR  Y-9LP,  unless  the  Board  specifically 
requires  an  exempt  company  to  file  the 
report:  bank  holding  companies  that 
have  been  granted  a  hardship  exemption 
by  the  Board  under  section  4(d)  of  the 
Bank  Holding  Company  Act;  and  foreign 
banking  organizations  as  defined  by 
section  211.23(b)  of  Regulation  K. 

The  Federal  Reserve  has  approved  the 
following  revisions  to  the  FR  Y-9LP  to 
maintain  consistency  with  the  revisions 
made  to  the  FR  Y-9C,  and  are  effective 
with  the  March  31, 1997,  repKirting  date: 

(1)  Schedule  PC — Parent  Company 
Only  Balance  Sheet: 

(a)  The  term  "mortgage  servicing 
rights"  will  be  revised  to  read  "mortgage 
servicing  assets"  on  line  item  7.a  to 
conform  with  the  nomenclature  of  FASB 
Statement  No.  125. 

(b)  Item  19,  "Limited-life  prefierred 
stock  (including  related  surplus),"  will 
be  combined  with  existing  item  16, 
"Subordinated  notes  and  debentures." 

3.  Report  Title:  Parent  Company  Only 
Financial  Statements  for  Small  Bank 
Holding  Companies 

Agency  form  number:  FR  Y-9SP. 

OMB  control  number:  7100-0128. 

Frequency:  Semiannual. 

Reporters:  Bank  holding  companies. 

Annual  reporting  hours:  32,295. 

Estimated  hours  per  response:  Range 
&x)m  1.5  to  6.0  hours. 

Number  of  respondents:  4,306. 

Small  businesses  are  affected. 

General  description  of  report:  The 
information  collection  is  mandatory  12 
U.S.C.  1844  (b)  and  (c)  and  12  CFR 
225.5(b).  Confidential  treatment  is  not 
routinely  given  to  the  information  in 
these  reports.  However,  confidential 
treatment  for  the  report  information,  in 
whole  or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

The  FR  Y-9SP  is  a  parent  company 
only  financial  statement  filed  by  one- 
bank  holding  companies  with  total 
consolidated  assets  of  less  than  $150 
million  on  a  semiannual  basis.  This 
report,  an  abbreviated  version  of  the 
more  extensive  FR  Y-9LP,  is  designed 
to  obtain  basic  balance  sheet  and 
income  statement  information. 
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information  on  intercompany 
transactions,  and  data  for  capital 
adequacy  evaluation. 

The  Federal  Reserve  has  approved  the 
following  revision  to  the  FR  Y-9SF,  as 
previously  proposed,  to  maintain 
consistency  with  the  revisions  made  to 
the  FR  Y-9C,  that  is  effective  with  the 
June  30,  1997,  reporting  date: 

(1)  Balance  Sheet:  Item  15,  "Limited- 
life  preferred  stock,"  will  be  combined 
with  existing  item  11,  "Long-term 
bonowings." 

4.  Report  Title:  Quarterly  Financial 
Statements  of  Nonbenk  Subsidiaries  of 
Bank  Holding  Companies 

Agency  form  number:  FR  Y-llQ. 

CmB  control  number:  7100-0244. 

Frequency:  Quarterly. 

Reporters:  Bank  holding  companies. 

Annual  reporting  hours:  6,845. 

Estimated  hours  per  response:  Range 
firom  3.0  to  8.0  hours. 

Number  of  respondents:  276. 

Small  businesses  are  affected. 

General  description  of  report:  The 
information  collection  is  mandatory  12 
U.S.C.  1844(b)  and  (c)  and  12  CFR 
225.5(b).  Confidential  treatment  is  not 
routinely  given  to  most  of  the  data  in 
these  reports.  However,  confidential 
treatment  for  the  report  information,  in 
whole  or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form.  FR  Y-llQ,  memorandiun  item  7.a, 
"loans  and  leases  past  due  30  through 
89  days"  and  FR  Y-llQ,  memorandum 
item  7.d,  "loans  and  leases  restructured 
and  included  in  past  due  and 
nonaccrual  loans"  are  confidential 
pursuant  to  Section  rb)(8)  of  the 
Freedom  of  Information  Act  5  U.S.C. 
552(b)(8). 

The  FR  Y-llQ  is  filed  quarterly  by 
the  top  tier  bank  holding  companies  for 
each  nonbank  subsidiary  of  a  bank 
holding  company  with  total 
consolidated  assets  of  $150  million  or 
more  in  which  the  nonbank  subsidiary 
has  total  assets  of  5  percent  or  more  of 
the  top-tier  bank  holding  company's 
consolidated  Tier  1  capital,  or  where  the 
nonbank  subsidiary's  total  operating 
revenue  equals  5  percent  or  more  of  the 
top-tier  bank  holding  company's 
consolidated  total  operating  revenue. 
The  report  consists  of  a  balance  sheet, 
income  statement,  off-balance-sheet 
items,  information  on  changes  in  equity 
capital,  and  a  memoranda  section. 

The  Federal  Reserve  has  approved  the 
following  minor  revisions  to  the  FR  Y- 
llQ,  as  previously  proposed,  that  are 
effective  with  the  March  31.  1997, 
reporting  date: 

(1)  Balance  ^eet  and  Off-Balance- 
Sheet: 

(a)  The  term  "mortgage  servicing 
rights"  will  be  revised  to  read  "mortgage 


servicing  assets"  on  line  item  9.a  to 
conform  with  the  nomenclature  of  FASB 
Statement  No.  125. 

(b)  A  line  item,  "trading  liabilities," 
will  h6  added  to  collect  the  amount  of 
liabilities  from  the  nonbank  subsidiary's 
trading  activities. 

(c)  Item  19,  "Limited-life  preferred 
stock  (including  related  surplus),"  will 
be  combined  with  item  15,  "Borrowings 
with  a  remaining  maturity  of  more  than 
one  year  (including  subordinated 
debt)." 

(2)  Income  Statement:  A  line  item, 
"trading  revenue,"  will  be  added  to 
collect  the  net  gain  or  loss  on  trading 
cash  instruments  and  off-balance-sheet 
derivative  contracts. 

5.  Report  Title:  Annual  Financial 
Statements  of  Nonbank  Subsidiaries 

Agency  form  number:  FR  Y-llI. 

OMB  control  number:  7100-0244. 

Frequency:  Annual. 

Reporters:  Bank  holding  companies. 

Annual  reporting  hours:  6,560. 

Estimated  hours  per  response:  Range 
&t)m  0.4  to  8.0  hours. 

Number  of  respondents:  2,050. 

Small  businesses  are  affected. 

General  description  of  report:  The 
information  collection  is  mandatory  12 
U.S.C.  1844(b)  and  (c)  and  12  CFR 
225.5(b).  Confidential  treatment  is  not 
routinely  given  to  the  data  in  these 
reports.  However,  confidential  treatment 
for  the  report  information,  in  whole  or 
in  part,  can  be  requested  in  accordance 
with  the  instructions  to  the  form.  FR  Y- 
111,  Schedule  A,  item  7.a,  "loans  and 
leases  past  due  30  through  89  days"  and 
FR  Y-llI,  Schedule  A,  item  7.d,  "loans 
and  leases  restructured  and  included  in 
past  due  and  nonaccrual  loans"  are 
confidential  pursuant  to  Section  (b)(8) 
of  the  Freedom  of  Information  Act  5 
U.S.C.  552(b)(8). 

The  FR  Y-llI  is  filed  annually  by  the 
top  tier  bank  holding  companies  for 
each  of  their  nonbank  subsidiaries  that 
are  not  required  to  file  a  quarterly  FR  Y- 
IIQ.  The  FR  Y-llI  report  consists  of 
similar  balance  sheet,  income  statement, 
off-balance-sheet,  and  change  in  equity 
capital  information  that  is  included  on 
the  FR  Y-llQ.  In  addition,  the  FR  Y- 
111  also  includes  a  loan  schedule  to  be 
submitted  only  by  respondents  engaged 
in  credit  extending  activities. 

The  Federal  Reserve  has  approved  the 
following  minor  revisions  to  the  FR  Y- 
111,  as  previously  proposed,  that  are 
effective  with  the  December  31, 1997, 
reporting  date: 

(1)  Balance  Sheet  and  Off-Balance- 
Sheet: 

(a)  A  line  item,  "trading  liabilities," 
will  be  added  to  collect  the  amount  of 
liabilities  fit>m  the  nonbank  subsidiary's 
trading  activities. 


(b)  Item  19,  "Limited-life  preferred 
stock  (including  related  surplus),"  will 
be  combined  with  item  15,  "Borrowings 
with  a  remaining  maturity  of  more  than 
one  year  (including  subordinated 
debt)." 

Administrative  Procedures  Act 

Because  the  data  collections  referred 
to  herein  are  contained  in  a  substantive 
rule,  the  Board  has  chosen  to  follow  the 
more  detailed  notice  and  comment 
procedures  of  substantive  rulemaking 
that  are  contained  in  the  Administrative 
Procedures  Act  and  the  Paperwork 
Reduction  Act.  The  Administrative 
Procedures  Act  (5  U.S.C.  553(d)) 
provides  that  the  required  publication 
or  service  of  a  substantive  rule  shall  be 
made  not  less  than  30  days  befcre  its 
effective  date,  except  as  otherwise 
provided  by  the  agency  for  good  cause 
found  and  published  with  tne  rule.  The 
substantive  changes  to  this  report  are 
proposed  to  keep  the  reporting 
requirements  consistent  with  those 
changes  being  incorporated  in  the  Call 
Report  to  be  filed  by  commercial  banks 
as  of  March  31, 1997.  In  the  past,  bank 
holding  companies  have  commented 
that  reporting  burden  is  minimized  by 
keeping  the  Call  Report  and  the  bank 
holding  company  reports  consistent  and 
by  implementing  the  changes  on  the 
same  date.  Furthermore,  no  conunents 
were  received  addressing  the  effective 
date  of  the  revisions  approved  by  the 
Board  and  contained  in  this  notice  to 
the  bank  holding  company  reports.  For 
these  reasons,  in  accordance  with  5 
U.S.C.  553(d)(3),  the  Board  finds  there  is 
good  cause  not  to  follow  the  30-day 
notice  requirements  of  5  U.S.C.  553(d) 
and  to  make  the  implementation  date 
for  the  revised  FR  Y-9C,  FR  Y-9LP,  and 
FR  Y-llQ  reports  effective  for  March 
31,  1997. 

Regulatory  Flexibility  Act  Aiial3r8is 

The  Board  certifies  that  the  above 
bank  holding  company  reporting 
requirements  are  not  expected  to  have  a 
significant  economic  imp>act  on  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  The  reporting  requirements  for 
the  small  companies  require 
significantly  fewer  items  of  data  to  be 
submitted  than  the  amount  of 
information  required  of  large  bank 
holding  companies. 

The  mformation  that  is  collected  on 
the  reports  is  essential  for  the  detection 
of  emerging  financial  problems,  the 
assessment  of  a  holding  company's 
financial  condition  and  capital 
adequacy,  the  performance  of  pre- 
inspection  reviews,  and  the  evaluation 
of  expansion  activities  through  mergers 
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and  acquisitions.  The  imposition  of  the 
reporting  requirements  is  essential  for 
the  Board's  supervision  of  bank  holding 
companies  under  the  Bank  Holding 
Company  Act. 

Board  of  Governors  of  the  Federal  Reserve 

System,  March  28, 1997. 

lennifier ).  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-8357  Filed  4-1-97;  8:45  am) 

BKiJNQ  COOC  tt10-01-P 


Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  thiat  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  16,  1997. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

1.  Denis  L.  and  Sandra  Kale;  Osceola, 
Iowa;  to  acquire  an  additional  20.0 
percent,  for  a  total  of  35.8  percent,  of  the 
voting  shares  of  Osceola 
Bancorporation,  Osceola,  Iowa,  and 
thereby  indirectly  acquire  American 
State  Bank,  Osceola,  Iowa. 

B.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Dolph  Briscoe,  Jr.,  Uvalde,  Texas;  to 
acquire  an  additional  58.41  percent,  for 
a  total  of  59.18  percent  of  the  voting 
shares  of  Zavala  Bankshares, 
Incorporated,  Crystal  City,  T^xas,  and 
thereby  indirectly  acquire  Zavala 
County  Bank,  Crystal  City,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  27, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-8332  Filed  4-1-97;  8:45  am) 

BILUNQ  COOe  KKMI-f 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Comisanles 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  RegulaUon  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  die  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  othenvise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  25, 1997. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105-1521: 

1.  Penns  Woods  Bancorp,  Inc., 
Williamsport.  Pennsylvania;  to  acquire 
6.39  percent  of  the  voting  shares  of 
Columbia  Financial  Corporation, 
Bloomsburg,  Pennsylvania,  and  thereby 
indirectly  acquire  First  Columbia  Bank 
&  Trust  Company.  Bloomsburg, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105-1579: 

1.  Dartmouth  Capital  Group,  Inc., 
Huntington  Beach,  California; 
Dartmouth  Capital  Group,  L.P., 
Huntington  Beach.  California; 
Commerce  Security  Bancorp.  Inc.. 
Huntington  Beach.  California,  and  SDN 
Bancorp.  Inc.,  Encinitas,  California;  to 
acquire  and  merge  with  Eldorado 
Bancorp,  Irvine,  California,  and  thereby 
indirectly  acquire  Eldorado  Bank, 
Tustin,  California. 


In  connection  with  this  application. 
Applicants  also  have  applied  to  acquire 
11  percent  of  Eldorado  Bancorp. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  27, 1997. 
JamiCBr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-8330  Filed  4-1-97;  8.45  am) 
BHJJNG  COM  ttlC-OI-f 


Notice  of  Proposals  to  Engage  in 
PermissMe  Nont>anking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissibte  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  insp>ection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  profwsal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  16,  1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy,  Senior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  10045-0001: 

1.  Credit  Suisse  Group,  Zurich, 
Switzerland,  and  Credit  Suisse  First 
Boston  Corporation,  New  York,  New 
York;  to  acquire  34.88  TradeWeb,  L.L.C., 
New  York,  New  York,  and  thereby 
engage  in  data  processing  activities, 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y. 

2.  Swiss  Bank  Corporation,  Basel, 
Switzerland;  to  acquire  9.3  percent  of 
TradeWeb,  LLC,  New  York,  New  York, 
and  thereby  engage  in  data  processing 
activities,  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  March  27. 1997. 
fennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
{FR  Doc.  97-«331  Filed  4-1-97;  8:45  am) 

MLUNQ  COM  «1»«1-F 

Consumer  Advisory  Council;  Notice  of 
Meeting  of  Consumer  Advisory 
Council 

The  Consumer  Advisory  Council  will 
meet  on  Thursday,  April  17, 1997.  The 
meeting,  which  will  be  open  to  public 
observation,  will  take  place  at  the 
Federal  Reserve  Board's  oHices  in 
Washington,  D.Q,  in  Terrace  Room  E  of 
the  Martin  Building.  The  meeting  will 
begin  at  9:00  a.m.  and  is  expected  to 
continue  until  4:00  p.m.,  with  a  lunch 
break  from  1:00  p.m.  until  2:00  p.m.  The 
Martin  Building  is  located  on  C  Street, 
Northwest,  between  20th  and  21st 
Streets  in  Washington,  O.C. 

The  Council's  function  is  to  advise 
the  Board  on  the  exercise  of  the  Board's 
responsibihties  under  the  Consumer 
Credit  Protection  Act  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Council 
will  discuss  the  following  topics: 

Bank  Regulatory  Isaoes 

The  Bank  Regulation  Committee  will 
discuss  the  potential  effects  of  bank 
mergers  and  acquisitions  on  local 
communities;  and  will  also  discuss 
proposed  interagency  regulations  to 
implement  section  109  of  the  Riegle- 
Neal  Interstate  Banking  and  Branching 
Efficiency  Act  of  1994,  which  among 
other  things  provide  guidance  for 
determining  whether  a  bank  is 
reasonably  helping  to  meet  community 
credit  needs  served  by  interstate 
branches. 

Electronic  Banking  and  Electronic 
Disclosures 

The  Depository  and  DeUvery  Systems, 
Community  Affairs  and  Housing,  and 
Consumer  Credit  Committees  will 
disciiss  recommendations  for  revisions 
to  consumer  regulations  such  as 
Regulations  DD  (Truth  in  Savings),  E 
(Electronic  Fund  Transfers),  B  (Equal 
Credit  Opportunity),  and  Z  (Truth  in 
Lending)  to  allow  required  disclosures 
and  documentation  to  be  provided  to 
consumers  electronically.  The 
Depository  and  Delivery  Systems 
Committee  will  also  discuss  industry 
and  consumer  issues  involving 
electronic  and  home  banking,  and  a 
Board  report  on  the  application  of  the 
Electronic  Fund  Transfer  Act  to 
electronic  stored-value  products. 


Consumer  Identifying  Information 

The  Depository  and  Delivery  Systems 
Committee  will  discuss  findings  in  a 
Board  report  on  the  availability  of 
consumer  identifying  information  and 
financial  fraud. 

Reconunendations  To  Simplify 
Mortgage  Lending  Disclosures 

The  Consumer  Credit  Committee  will 
discuss  possible  recommendations  for 
statutory  amendments  that  may  be 
required  to  simplify,  consolidate,  and 
streamline  the  provisions  of  Regulations 
Z  (Truth  in  Lending  Act)  and  X  (RESPA) 
affiacting  home  mortgage  lending. 

Governor's  Report 

Report  by  Federal  Reserve  Board 
Member  Laurence  H.  Meyer  on 
economic  conditions,  recent  Board 
initiatives,  and  issues  of  concern,  with 
an  opportunity  for  questions  from 
Council  members. 

Members  Forum 

Presentation  by  individual  Council 
members  on  the  economic  conditions 
present  within  their  industries  or  local 
economies. 

Committee  Reports 

Committees  will  report  on  plans  for 
1997;  in  addition,  the  Consumer  Credit 
Committee  will  discuss  some  issues  to 
be  addressed  in  Federal  Reserve  Board 
hearings  on  home  equity  lending  (which 
will  be  held  pursuant  to  the  Home 
Ownership  Equity  Protection  Act  of 
1994). 

Other  matters  previously  considered 
by  the  Council  or  initiated  by  Council 
members  also  may  be  discussed. 

Persons  wishing  to  submit  to  the 
Council  their  views  regarding  any  of  the 
above  topics  may  do  so  by  sending 
written  statements  to  Deanna  Aday- 
Keller,  Secretary,  Consumer  Advisory 
Council,  Division  of  Consumer  and 
Community  Affairs,  Board  of  Governors 
of  the  Federal  Reserve  System, 
Washington.  D.C  20551.  Information 
about  this  meeting  may  be  obtained 
from  Ms.  Aday-Keller,  202-452-6470. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins. 
202-452-3544. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  28. 1997. 
Jennifcr  |.  Johason, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  97-8356  Filed  4-1-97;  8:45  am] 
I  COM  ttlS-M^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Findings  of  Scientific  Misconduct 

agency:  Office  of  the  Secretary.  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 

Enrico  Portuese,  University  of 
Pittsbui:gh 

Based  upon  an  investigation 
conducted  by  the  University  of 
Pittsburgh,  information  obtained  by  the 
Office  of  Research  Integrity  (ORI)  during 
its  oversight  review,  and  Mr.  Portuese's 
own  admission,  ORI  found  that  Mr. 
Portuese,  a  former  graduate  student  in 
the  Department  of  Epidemiology, 
Graduate  School  of  Public  Health, 
University  of  Pittsburgh,  engaged  in 
scientific  misconduct  by  fabricating 
research  data  in  biomedical  research 
supported  by  two  grants  from  the 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Disease  (NIDDK). 
National  Institutes  of  Health  (NIH). 

Specifically,  Mr.  Portuese  fabricated 
data  in  a  study  of  angiotensin- 
converting  enzyme  polymorphism  and 
complications  from  insulin-dependent 
diabetes  mellitus.  These  fabricated  data 
were  included  in  an  abstract  that  was 
submitted  to  the  American  Diabetes 
Association  in  January  1996;  however, 
the  abstract  was  not  accepted,  presented 
in  public,  or  published. 

ui  addition,  Mr.  Portuese  fabricated 
genetic  data  on  lipoprotein  lipase 
polymorphisms  as  related  to  diabetes 
complications  and  risk  factors.  These 
fabricated  data  were  included  in  tables 
prepared  by  Mr.  Portuese  and  presented 
by  him  to  his  doctoral  committee  in 
October  1996.  None  of  the  fabricated 
data  in  question  has  been  published, 
presented  at  a  scientific  meeting,  or 
used  in  any  grant  applications. 

Mr.  Portuese  has  accepted  the  ORI 
finding  and  has  entered  into  a  Voluntary 
Exclusion  Agreement  with  ORI  in  which 
he  has  voluntarily  agreed,  for  the  three 
(3)  year  period  beginning  March  25, 
1997: 

(1)  To  exclude  himself  from  serving  in 
any  advisory  capacity  to  the  Public 
Health  Service  (PHS),  including  but  not 
limited  to  service  on  any  PHS  advisory 
committee,  board,  and/or  peer  review 
committee,  or  as  a  consultant:  and 

(2)  That  any  institution  that  submits 
an  application  for  PHS  support  for  a 
research  project  on  which  Mr. 
Portuese's  participation  is  proposed  or 
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which  uses  him  in  any  capacity  on  PHS 
supported  research  must  concurrently 
submit  a  plan  for  supervision  of  his 
duties.  The  supervisory  plan  must  be 
designed  to  ensure  the  scientific 
integrity  of  Mr.  Portuese's  research 
contribution.  The  institution  must 
submit  a  copy  of  the  supervisory  plan  to 
ORI. 

No  scientific  publications  were 
required  to  be  corrected  as  part  of  this 
Agreement. 

FOfi  FURTHER  INFORMATION  CONTACT: 
Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852,  (301)  443-5330. 
Oiris  B.  Pascal. 

Acting  Director,  Office  of  Research  Integrity. 
(FR  Doc.  97-«347  Filed  4-1-97;  8:45  am) 

BILUNG  CODE  4ia»-17-P 


Food  and  Drug  Administration 

[Docket  No.  94N-0011] 

Barry  D.  Garflnl(el;  Denial  of  Hearing; 
Final  Del>arment  Order 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  denies  Dr.  Barry 
D.  Garfinkel's  request  for  a  hearing  and 
issues  a  final  order  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
permanently  debarring  Barry  D. 
Garfinkel,  2854  Glenhurst  Ave.,  St. 
Louis  Park,  MN  55416,  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application.  FDA  bases  this 
order  on  its  finding  that  Dr.  Garfinkel 
was  convicted  of  a  felony  under  Federal 
law  for  conduct  relating  to  the 
development  or  approval  of  a  drug 
product  and  for  conduct  relating  to  the 
regulation  of  a  drug  product  under  the 
act. 

EFFECTIVE  DATE:  April  2,  1997. 

ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mary  E.  Catchings,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  1451 
Rockville  Pike.  Rockville.  MD  20857. 
301-594-2041. 

SUPPt.BI(ENTARY  INFORMATION: 


I.  Background 

On  November  19, 1993,  the  United 
States  District  Court  for  the  District  of 
Minnesota  entered  judgment  against 
Barry  D.  Garfinkel  for.  among  other 
counts.  3  counts  of  making  a  false 
statement  in  a  matter  within  the 
jurisdiction  of  FDA.  a  Federal  felony 
offense  under  18  U.S.C.  1001.  The  basis 
for  this  conviction  was  Dr.  Garfinkel's 
falsification  of  reports  to  conceal  his 
failure  to  comply  with  the  protocols  of 
a  clinical  study  of  the  drug  Anafranil. 
Dr.  Garfinkel's  conviction  was  affirmed 
by  the  Eighth  Circuit  Court  of  Appeals 
onjuly  13, 1994. 

As  a  result  of  this  conviction,  FDA 
served  Dr.  Garfinkel  by  certified  mail  on 
February  7,  1995,  a  letter  proposing  to 
issue  an  order  under  section  306(a)  of 
the  act  (21  U.S.C.  335a(a))  permanently 
debarring  him  from  providing  services 
in  any  capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application  and  offering  him  an 
opportunity  for  a  hearing  on  the 
proposal.  The  proposal  was  based  on  a 
finding,  under  section  306(a)(2)(A)  and 
(a)(2)(B)  of  the  act,  that  Dr.  Garfinkel 
was  convicted  of  a  felony  under  Federal 
law  for  conduct  relating  to  the 
development,  approval,  and  regulation 
of  a  drug  product.  Dr.  Garfinkel 
requested  a  hearing  in  a  letter  dated 
February  16. 1995.  However.  Dr. 
Garfinkel  has  not  submitted  any 
information  or  analyses  to  justify  a 
hearing.  Dr.  Garfinkel's  failure  to  raise 
any  issues  of  fact  constitutes  a  waiver  of 
his  opportunity  for  a  hearing  and  a 
waiver  of  any  contentions  concerning 
his  debarment  (21  CFR  12.22). 

n.  Findings  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(a)  of 
the  act  and  under  authority  delegated  to 
him  (21  CFR  5.20),  finds  that  Barry  D. 
Garfinkel  has  been  convicted  of  a  felony 
under  Federal  law  for  conduct  relating 
to  the  development  or  approval  of  a 
drug  product  and  for  conduct  relating  to 
regulation  of  a  drug  product  (21  U.S.C. 
335a(a)(2)(B)). 

As  a  result  of  the  foregoing  finding. 
Barry  D.  Garfinkel  is  permanently 
debarred  from  providing  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application 
under  sections  505.  507,  512,  or  802  of 
the  act  (21  U.S.C.  355,  357,  360b,  or 
382),  or  under  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C.  262), 
effiective  April  2, 1997  sections 
306(c)(1)(B)  and  (c)(2)(A)(ii)  and  201(dd) 
of  the  act  (21  U.S.C.  321(dd)).  Any 
person  with  an  approved  or  pending 
drug  product  application  who 


knowingly  uses  the  services  of  Dr. 
Garfinkel,  in  any  capacity,  during  his 
period  of  debarment,  will  be  subject  to 
a  civil  money  penalty  (section  307(a)(6) 
of  the  act  (21  U.S.C.  335b(a)(6))).  If  Dr. 
Garfinkel,  during  his  period  of 
debarment,  provides  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application,  he 
will  be  subject  to  a  civil  money  penalty 
(section  307(a)(7)  of  the  act).  In 
addition,  FDA  will  not  accept  or  review 
any  abbreviated  new  drug  applications 
or  abbreviated  antibiotic  drug 
applications  submitted  by  or  with  the 
assistance  of  Dr.  Garfinkel  during  his 
period  of  debarment. 

Dr.  Garfinkel  may  file  an  application 
to  attempt  to  terminate  his  debarment 
under  section  306(d)(4)(A)  of  the  act. 
Any  such  application  would  be 
reviewed  under  the  criteria  and 
processes  set  forth  in  section 
306(d)(4)(C)  and  (d)(4)p)  of  the  act. 
Such  an  application  should  be 
identified  with  Docket  No.  94N-0011 
and  sent  to  the  Dockets  Management 
Branch  (address  above).  All  such 
submissions  are  to  be  filed  in  four 
copies.  The  public  availability  of 
information  in  these  submissions  is 
governed  by  21  CFR  10.20(j).  Publicly 
available  submissions  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  pjn.,  Monday 
through  Friday. 

Dated:  March  24. 1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
|FR  Doc.  97-«272  Filed  4-1-97;  8:45  am) 

BHJJNa  COM  4ia»-01-F 


pocket  Na  97M-0123] 

Richard  Wolf  Medicai  Instruments 
Corp.;  Premarfcet  Approval  of  the 
Hullca  Clip®  Tubal  Occlusion  Device 
and  Applicator  System 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  its 
approval  of  the  application  by  Richard 
Wolf  Medical  Instruments  Corp., 
Vernon  Hills,  IL,  for  premarket 
approval,  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  of  the  Hulka 
Clip®  Tubal  Occlusion  Device  and 
Applicator  System.  After  reviewing  the 
recommendation  of  the  Obstetrics  and 
Gynecology  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  September  5, 1996,  of  the 
approval  of  the  application. 
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DATES:  Petitions  for  administrative 
review  by  May  2. 1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
efliectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr..  rm.  1-23.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colin  M.  Pollard,  Center  for  Devices  and 
Radiological  Healtfi  (HFZ-470).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850, 
301-594-1180. 

SUPPLEMBITARY  INFORMATION:  On 
December  30,  1987.  Richard  Wolf 
Medical  Instruments  Corp..  Vernon 
Hills.  IL  60061,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  Hulka  Clip®  Tubal  Occlusion 
Device  and  Applicator  System.  The 
device  is  a  contraceptive  tubal  occlusion 
device  and  is  indicated  for  female 
sterilization  (permanent  contraception) 
by  occluding  the  fallopian  tubes. 

On  May  25,  1988,  the  Obstetrics  and 
Gynecology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
an  FDA  advisory  committee,  reviewed 
and  recommended  approval  of  the 
application  subject  to  the  submission  of 
the  data  from  the  long-term  animal 
carcinogenic  studies  demonstrating  the 
safety  of  the  device  materials.  On 
September  5. 1996.  CDRH  approved  the 
apphcation  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportmiity  fbr  AdmiBistrative  Rariew 

Section  515(dM3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 


independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition. 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  May  2.  1997  file  with  the  Dockets 
Management  Branch  (address  above) 
two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
dociiment.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to.the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  March  7. 1997. 
foMph  A.  Levitt. 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
IFR  Doc.  97-8274  Filed  4-1-97;  8:45  am) 
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[Doctot  Na  •7M-0121] 

Medtronic,  Inc.;  Preniarket  Approval  of 
the  Legend  Plus®  Pacing  System 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  its 
approval  of  the  application  by 
Medtronic,  Inc..  Minneapolis.  MN,  for 
premarket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  the  Legend  Plus®  Pacing  System. 
After  reviewing  the  recommendation  of 
the  Circulatory  System  Devices  Panel, 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  February  7. 1997, 
of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  May  2. 1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 


effiactiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell ).  Shein,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-8517. 

SUPPLEMENTARY  INFORMATION:  On  July 
21, 1993,  Medtronic,  Inc.,  Minneapolis. 
MN  55432.  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  Legend  Plus®  Pacing  System.  The 
device  consists  of  the  following 
components:  The  Legend  Plus®  Pulse 
Generator  Models  8446  and  8448;  the 
Model  9790  and  9790C  Programmers 
with  the  Model  9891  Baseline  Software 
and  the  Model  9807  Software.  The 
device  system  includes  implantable 
pulse  generators  and  associated 
programming  hardware  and  software 
and  is  indicated  for  permanent 
ventricular  or  atrial  pacing  applications. 
Their  use  is  indicated  in  the  treatment 
of  patients  who  may  benefit  fi-om  a 
pacing  rate  that  changes  in  response  to 
activity. 

Ventricular  indications  include:  (1) 
Chronic  atrial  flutter  or  fibrillation  with 
slow  ventricular  response;  (2)  sinus 
node  dysfunction  or  sick  sinus 
syndrome  (e.g.,  sinus  bradycardia,  sinus 
arrest  and/or  exit  block,  bradycardia- 
tachycardia  syndrome,  chronotropic 
insufficiency,  etc.,);  and  (3)  AV  block. 

Atrial  indications  include:  Sinus  node 
dysfunction  or  sick  sinus  syndrome 
(e.g..  sinus  bradycardia,  sinus  arrest 
and/or  exit  block,  bradycardia- 
tachycardia  syndrome,  etc.,)  with  intact 
AV  conduction. 

On  May  9, 1995,  the  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  February  7,  1997,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  CNrector  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  thir 
document. 

Opportnnity  for  Administratire  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
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person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition. 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  May  2, 1997  file  with  the  Dockets 
Management  Branch  (address  above) 
two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  March  4, 1997. 
Joseph  A.  Levin, 

Deputy  Director  far  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(PR  Doc.  97-8273  Filed  4-1-97;  8:45  am] 
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[Docket  No.  940-0017] 

International  Conference  on 
Harmonisation;  Draft  Guideline  on 
Dose  Selection  for  Carcinogenicity 
Studies  of  Pharmaceuticals: 
Addendum  on  the  Limit  Dose; 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideUne  entitied  "Dose  Selection 
for  Carcinogenicity  Studies  of 
Pharmaceuticals:  Addendum  on  the 
Limit  Dose."  The  draft  guideline  was 
prepared  under  the  auspices  of  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  is  intended  to  define 
the  conditions  under  which  it  would  be 
considered  acceptable  to  use  a  "limit 
dose"  for  the  high  dose  selection  of 
nongenotoxic  pharmaceuticals  in  long- 
term  carcinogenicity  studies.  The  draft 
guideline  is  an  addendum  to  an  earUer 
ICH  guideline  on  criteria  for 
establishing  imiformity  among 
international  regulatory  agencies  for 
dose  selection  for  carcinogenicity 
studies  of  human  pharmaceuticals. 
DATES:  Written  comments  by  June  2, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  Copies  of  the  draft  guideline  are 
available  frtim  the  Drug  Information 
Branch  (HFD-210).  Center  for  Drug 
Evaluation  and  Research.  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
5473. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guideline:  Joseph  J. 
DeGeorge,  Center  for  Drug 
Evaluation  and  Research  (HFD-24), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-594-6758. 
Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  FY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industiy  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 


initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
frtira  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research. 
FDA.  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  dociunentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European     . 
Free  Trade  Area. 

At  a  meeting  held  on  November  6, 
1996,  the  ICH  Steering  Committee 
agreed  that  a  draft  guideline  entitled 
"Dose  Selection  for  Carcinogenicity 
Studies  of  Pharmaceuticals:  Addendum 
on  the  Limit  Dose"  should  be  made 
available  for  public  comment.  The  draft 
guideline  is  the  product  of  the  Safety 
Expert  Working  Group  of  the  ICH. 
Comments  about  this  draft  will  be 
considered  by  FDA  and  the  Safety 
Expert  Working  Group. 

"rhe  draft  guideline  is  an  addendum  to 
an  ICH  final  guideline  published  in  the 
Federal  Register  of  March  1, 1995  (60 
FR  11278),  entitled  "Guideline  on  Dose 
Selection  for  Carcinogenicity  Studies  of 
Pharmaceuticals."  The  draft  guideline  is 
intended  to  define  the  conditions  under 
which  it  would  be  considered 
acceptable  to  use  a  "limit  dose"  for  the 
high  dose  selection  of  nongenotoxic  . 
pharmaceuticals  in  long-term 
c^cinogenicity  studies. 

Although  not  required,  FDA  has  in 
the  past  provided  a  75-  or  90-day 
comment  period  for  draft  ICH 
guidelines.  However,  the  comment 
period  for  this  draft  guideline  has  been 
shortened  to  60  days  so  that  comments 
may  be  received  by  FDA  in  time  to  be 
reviewed  and  then  discussed  at  a  July 
1.997  ICH  meeting  involving  this 
guideline. 

This  draft  guideline  represents  the 
agency's  current  thinking  on  dose 
selection  for  carcinogenicity  studies  of 
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pharmaceuticals.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisHes  the 
requirements  of  the  applicable  statute, 

Tlations,  or  both, 
terested  persons  may,  on  or  before 
June  2, 1997,  submit  written  comments 
on  the  draft  guideline  to  the  IDockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guideline  and 
received  comment*  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  An  electronic 
version  of  this  draft  guideline  is 
available  via  the  Internet  using  the 
World  Wide  Web  (WWW).  To  connect 
to  the  CDER  home  p>age,  type  http:// 
www.fda.gov/cder  and  go  to  the 
"RMulatory  Guidance"  section. 
The  text  of  the  draft  guideline  follows: 

Addmduin  to  "Dose  Setectioa  toe 
Cafonogenicity  Shidiea  of  PharflMCSUticals" 

Limit  Dose 

Under  a  defined  set  of  conditions,  it  would 
be  considered  acceptable  to  limit  the  high 
dose  administered  for  nongenotoxic 
pharmaceuticals  in  long-term  carcinogenicity 
testing  to  a  maximum,  e.g.,  1000  mg/kg/day 
in  rats.  This  approach  is  only  considered 
appropriate  where  the  other  accepted 
methods  of  dose  selection  have  been 
evaluated  and  each  has  been  considered  not 
applicable  based  on  scientific  justification. 
Use  of  tliis  alternative  is  considered 
appropriate  when: 

1.  Neither  a  toxicity-based  endpoint  (MTD) 
nor  a  pharmacodynamic-based  dose  selection 
endpoint  can  be  achieved;  and 

2.  Determination  of  pharmacokinetic 
parameters  needed  to  apply  pharmacokinetic 
endpoints  (the  2S-fbld  ratio  of  rodent  to 
human  AUC  or  saturation  of  absorption)  is 
not  feasible  or  is  inappropriate  due  to 
scientific  or  technical  limitations. 

Under  such  circiunstances,  it  would  be 
considered  acceptable  to  use  the  maximum 
feasible  dose  (e.g..  5  percent  of  diet)  for 
(election  of  the  high  dose.  However,  if  in 
addition  to  meeting  the  criteria  1.  and  2. 
above,  the  dose  of  the  pharmaceutical  for  use 
in  humans  is  50  mg/day,  a  "limit  dose"  of 
1000  mg/kg/day  is  considered  acceptable  for 
high  dose  selection  (see  NOTE).  This 
endpoint  is  consistent  with  the  principles  set 
forth  in  the  paragraphs  on  pharmacokinetic 
endpoints,  achieving  approximately  the  same 
margin  of  safety  as  specified  there  based  on 
a  ra^m^  basis.  For  those  pharmaceuticals 
used  at  maximum  daily  human  doses  higher 
or  lower  than  50  rog/day  it  is  considered 
acceptable  to  limit  the  top  dose  in  a  rat 
carcinogenicity  study  proportionally. 
NOTE 

The  doee  of  50  mg/day  in  humans  (leading 
to  1  mg/kg  on  an  assumed  human  weight  of 


50  kg)  is  an  approximate  calculation  based 
upon  the  following:  A  cpnversion  from  mg/ 
kg  to  mg/m^,  the  AUC  ratio  of  25,  and  a 
muhiplication  factor  of  6  to  account  for  the 
variance  (approximately  95  percent 
confidence  interval)  for  estimation  of  the 
AUC  ratio  from  mg/m^  ratio  (rodent  to 
human)  (see.  for  the  data.  Contrera.  et  al., 
journal  of  the  American  College  of 
Toxicology,  14:1-10, 1995).  A  similar 
rationale  and  calculation  can  be  applied  for 
other  rodent  species. 

Dated:  March  25, 1997. 
William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  97-8353  Filed  4-1-97;  8:45  am) 
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Nationai  Instftutas  of  Health 

National  Center  for  Research 
Resources;  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  ^nter  for  Research  Resources 
Special  Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  General  Clinical  Research 
Centers. 

Dote:  May  13-14, 1997. 

Time:  8  a.m. 

Place:  Holiday  Inn  Iowa  City,  Johnson  1  ft 
2  Conference  Room,  210  South  Dubuque 
Street.  Iowa  City,  lA  52240,  (319)  337-4058. 

Contact  Person:  Dr.  Bela  Gulyas,  Scientific 
Review  Administrator,  6705  Rockledge  Drive. 
MSC  7965.  Room  6018,  Bethesda.  MD  20892- 
7965,(301)435-0811. 

Name  of  SEP:  Biomedical  Research 
Technology. 

Date:  May  27-29, 1997. 

Time:  8  a.m. 

Place:  Doubletree  Hotel,  Conference 
Rooms — Twinbrook,  Montrose,  and 
Parklawn.  1750  Rockville  Pike.  Rockville, 
MD  20852,  (301)  468-1100. 

Contact  Person:  Dr.  Sharon  Moss. 
Scientific  Review  Administrator,  6705 
Rockledge  Drive,  MSC  7965,  Room  6018, 
Bethesda.  MD  20892-7965,  (301)  435-0811. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5.  U,S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.371,  Biomedical  Research 
Technology;  93.333,  Clinical  Research, 
National  Institutes  of  Health.  HHS) 


Dated:  March  27,  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
(FR  Doc.  97-8294  Filed  4-1-97;  8:45  am) 
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National  Center  for  Research 
Resources;  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  Scientific  and 
Technical  Review  Board  on  Biomedical  and 
Behavioral  Research  Facilities. 

Dates  of  Meeting:  May  28-30, 1997. 

Time:  8  a.m.-until  adjournment. 

Place  of  Meeting:  Doubletree  Hotel, 
Halpine  Room,  1750  Rockville  Pike, 
Rockville,  MD  20892,  Tel:  (301)  468-1100. 

Scientific  Review  Administrator:  Dr.  D.  G. 
Patel,  National  Institutes  of  Health,  1 
Rockledge  Center.  Room  6018,  6705 
Rockledge  Drive.  MSC  7965,  Bethesda.  MD 
20892-7965,  Telephone:  (301)  435-0822. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications.  The  meeting  will  be 
closed  in  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.167  Research  Facilities 
Improvement  Program,  National  Institutes  of 
Health,  HHS) 

Dated:  March  27, 1997. 
LaVenie  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
(FR  Doc.  97-8297  Filed  4-1-97;  8:45  ami 
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National  Institute  of  Mental  Health; 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mentai  Health  Special  Emphasis  Panel. 

Date:  April  3, 1997. 

Time:  3  p.m. 

Place:  Parklawn.  Room  9C-26.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

Contact  Person:  Phyllis  D.  Artis,  Parklawn, 
Room  9C-26,  5600  Fishers  Lane,  Rodcville, 
MD  20857,  Telephone:  301,  443-6470. 


Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  9, 1997. 

Time:  4  p.m. 

Place:  Parklawn,  Room  9C-18.  5600 
Fishers  Lane,  Rockville,  MD  20857.  * 

Contact  Person:  Gloria  B.  Levin,  Parklawn, 
Room  9C-18,  5600  Fishers  Lane,  Rockville. 
MD  20857,  Telephone:  301,  443-1367. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imp>osed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242.  93.281,  93.282) 

Dated:  March  27, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 

(FR  Doc.  97-8293  Filed  4-1-97;  8:45  am) 
BIUINO  COOC  4140-01-M 


National  Institute  of  Environmental 
Health  Sciences;  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),.  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meetings: 

Name  of  SEP:  Review  of  a  Center  for  . 
Environmental  and  Rural  Health. 

Date:  May  5-7, 1997. 

Time:  7  P.M. 

Place:  College  Station  Hilton  and 
Conference  Center,  801  University  Drive, 
College  Station,  Texas  77840-2116. 

Contact  Person;  Dr.  Linda  K.  Bass,  National 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233,  MD  17-09,  Research 
Triangle  Park,  NC  27709,  (919)  541-1307. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Review  of  a  Research  Center 
in  Environmental  Health  Sciences. 

Date.  )une  10-12. 1997. 

Time:  7  P.M. 

Place:  Hyatt  Regency  New  Brunswick,  New 
Brunswick,  New  Jersey  08901. 

Contact  Person:  Dr.  Ethel  B.  Jackson, 
National  Institute  of  Environmental  Health 
Sciences,  P.O.  Box  12233,  MD  17-09, 
Research  Triangle  Park,  NC  27709,  (919)  541- 
7826. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5, 


U.S.C.  Applications  and  the  discussions 
could  reveal  confidential  trade  secrets  or 
commercial  property  such  as  f>atentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicological  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development, 
National  Institutes  of  Health) 

Dated:  March  27, 1997. 
LaVerne  Y.  Stringfield, 

Committee  Management  Officer,  National 

Institutes  of  Health. 

(FR  Doc.  97-8295  Filed  4-1-97;  8:45  am) 

BILUNQ  CODE  4140-ei-M 


National  Institute  of  Health 

National  Institute  of  Mental  Health; 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Special  Emphasis  Panel. 

Date:  April  8, 1997. 

Time:  1  p.m. 

Place:  Parklawn,  Room  9C-18,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Gloria  B.  Levin,  Parklawn, 
Room  9C-18,  5600  Fishers  Lane,  Rockville, 
MD  20857.  Telephone:  301-443-1367. 

Committee  Name:  National  Institute  of 
Mental  Special  Emphasis  Panel. 

Dote:April  15,1997. 

Time:  1  p.m. 

Place:  Parklawn,  Room  9C-18,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Gloria  B.  Levin,  Parklawn, 
Room  9C-18.  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone:  301-443-1367. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  f>ersonal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281.  93.282.) 


Dated:  March  27,  1997. 

LaVerne  Y.  Stringfield, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

IFR  Doc.  97-8296  Filed  4-1-97;  8:45  am) 

BILUNQ  CODE  414»-01-M 


National  Institutes  of  Health 

National  Institute  on  Aging;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  on  Aging  Special 
Emphasis  Panel  meetings: 

Name  of  SEP:  Cross  National  Conference 
on  Health  and  Retirement  Data 
(Teleconference). 

Dote  o/ Meeting:  April  11, 1997. 

Time  of  Meeting:  1:30  p.m.  to  adjournment. 

Place  of  Meeting:  National  Institute  on 
Aging,  Gateway  Building,  Room  2C212,  7201 
Wisconsin  Avenue,  Bethesda.  Maryland 
20892  ^ 

Purpose/ Agenda:To  evaluate  and  review  a 
conference  grant  application. 

Contact  Person:  Dr.  Mary  Ann  Guad^no, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205,    . 
(301)  496-9666. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  SEP:  Third  Colorado  Conference 
on  Elderly  Migration  (Teleconference). 

Dote  o/ Meeting.  April  17.  1997. 

rime  of  Meeting:  1:30  p.m.  to  adjournment. 

Place  of  Meeting:  National  Institute  on 
Aging,  Gateway  Building,  7201  Wisconsin 
Avenue,  Suite  2C212,  Bethesda,  Maryland 
20892. 

Purpose/ Agenda:  To  evaluate  and  review  a 
conference  grant  application. 

Contact  Person:  Dr.  Mary  Ann  Guadagno, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212.  National  institutes  of 
Health.  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

Name  of  SEP:  The  Development  and 
Maintenance  of  Aged,  Calorie-Restricted 
Mice  and  Rates.  (Teleconference). 

Date  of  Meeting:  April  28,  1997. 

Time  of  Meeting:  IrOO  p.m.  to  adfoununent. 

Place  of  Meeting:  National  Institute  on 
Aging,  Gateway  Building,  7201  Wisconsin     ~ 
Avenue,  Suite  2C212,  Bethesda,  Maryland 
20892. 

Purpose/ Agenda:  To  evaluate  and  review  a 
contract  proposal. 

Contact  Person:  Dr.  Arthur  D.  Schaerdel. 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  49&-9666 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
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sections  5S2b(cK4)  and  5S2b(cM6).  Title  5. 
U.S.C  Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Etomestic  Assistance 
Program  No.  93.866.  Aging  Research, 
National  Institutes  of  Health) 

Dated;  March  27,  1997 
UVerue  Y.  Stringfield. 
Committee  Management  Officer,  National 
Institutes  of  Health. 

IFR  Doc.  97-8298  Filed  4-1-97;  8:45  am] 
MXMO  coot  414*-*1-M 


Natkxwllnstitijte  Of  Allergy  and 
Infectious  Diseases;  Closed  Meeting 

Ptirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting. 

Name  of  SEP:  An  Jn  Vitro  Cell  Culture 
Model  for  Hepatitis  C  Virus  Propagation 
(Telephone  Conference  Call). 

Date.  April  14. 1997. 

Time:  1.00  p.m. 

Place:  Teleconference,  6003  Executive 
Boulevard.  Solar  BIdg..  Room  4CD1. 
Bethesda.  MD  20892.  (301)  496-2550. 

Contact  Person:  Dr.  Vassil  Georgiev, 
Scientific  Review  Adm..  6003  Executive 
Boulevard.  Solar  Bldg.,  Room  4C04, 
Bethesda.  MD  20892,  (301)  496-8206. 

Purpose/ Agenda:  To  evaluate  a  grant 
application. 

The  meeting  will  be  cloaed  in  accordance 
with  the  provisions  set  forth  in  sectioas 
552b(cK4)  and  552b(cK6),  Title  5,  U.S.C 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  oc  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  prof)Osals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology.  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated  March  27. 1997. 
LaVarMY.Striagfidd, 
Committee  Management  Officer,  National 
Imstitutes  of  Health. 

[FR  Doc  97-8299  Filed  4-1-97;  8:45  ami 
00M4i4a-at-« 


National  Institute  of  Environmental 
Health  Sdencea;  Cloaed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meeting: 

Name  of  SEP:  Neurotoxicology  Conference 
Grants  (Telephone  Conference  Call). 

Date:  April  7, 1997. 

Time:  1  P.M. 

Place:  National  Institute  of  Environmental 
Health  Sciences,  Building  17,  Rm.  1713, 
Research  Triangle  Park,  NC  27709. 

Contact  Person:  Mr.  David  P.  Brown, 
National  Institute  of  Environmental  Health 
Sciences,  P.O.  Box  12233,  Research  Triangle 
Park,  NC  27709,  (919)  541-4964. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Grant  applications  and/or  prop)osals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  prop>erty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  this  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicological  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development, 
National  Institutes  of  Health) 

Dated:  March  27, 1997. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer.  National 
Institutes  of  Health. 
(FR  Doc.  97-8302  Filed  4-1-97;  8:45  ami 

HLLMQ  COOe  4140-41-M 


National  Institute  on  Aging;  aosed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  on  Aging  Special 
Emphasis  Panel  meetings. 

Name  of  SEP:  Wealth,  Savings  ft  Financial 
Security  Among  Older  Households. 

Dates  of  Meeting:  April  9-10, 1997. 

Times  of  Meeting:  April  9 — 7  p.m.  to 
recess,  April  10 — 9  a.m.  to  adjournment. 

Place  of  Meeting:  Bethesda  Hyatt  Regency, 
7400  Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Purpose/ Agenda:  To  evaluate  and  review  a 
program  project  grant  application. 

Contact  Person:  Dr.  Mary  Ann  Cuadagno. 
Scientific  Review  Administrator,  Gateway 
Building.  Room  2C212,  National  institutes  of 
Health.  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 


Name  of  SEP:  Small  Grants  in  Economics 
and  Demography  (Teleconference). 

Date  of  Meeting:  April  15, 1977. 

Time  of  Meeting:  1:30  p.m.  to  adjournment. 

Place  of  Meeting:  Gateway  Building,  7201 
WTsconsin  Avenue.  Suite  2C212,  Bethesda, 
Maryland  20892. 

Purpose/ Agenda:  To  review  small  grant 
applications. 

Contact  Person:  Dr.  Paul  Lenz.  Scientihc 
Review  Administrator.  Gateway  Building. 
Room  2C212,  National  Institutes  of  Health, 
BeUiesda.  Maryland  20892-9205,  (301)  496- 
9666. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b  (c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health) 

Dated:  March  27,  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
[FR  Doc.  97-8303  Filed  4-1-97;  8:45  am) 

BMJJNQ  OOOC  414»-01-M 


National  Institute  of  Child  Heatth  and 
Human  Deveioproent;  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Sleep  and  Regulatory 
integration:  Implication  for  SIDS. 

Dote:  April  7-8, 1997. 

Time:  April  7 — 7  p.m.-lO  p.m.,  April  8 — 
8:30  a.m.  -  adjournment 

Place:  Cabana  Hotel,  4290  El  Camino 
REAL,  Palo  Alto,  California,  94306. 

Contact  Person:  Copal  Bhatnagar,  Ph.D., 
Scientific  Review  Administrator,  NICHD, 
6100  Executive  Boulevard,  6100  Building, 
Room  5E01,  Rockville.  Maryland  20852, 
Telephone:  301-496-1485. 

Purpose/ Agenda:lo  evaluate  and  review 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5,  U.S.C  The 
discussions  of  this  application  could  reveal 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
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clearly  unwarranted  invasion  of  personal 
privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  ftinding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.864,  Population  Research 
and  No.  93.865.  Research  for  Mothers  and 
Children.  National  Institutes  of  Health) 

Dated:  March  27. 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
(FR  Doc.  97-8304  Filed  4-1-97;  8:45  am] 

BILLINa  COOC  4140-01-M 


National  Institute  of  Mental  Health; 
Closed  Meeting 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 

Date:  April  17, 1997. 

Time:  2  p.m.. 

Place:  Parklawn,  Room  9C-26.  5600 
Fishers  L.ane,  Rockville,  MD  20857. 

Contact  Person:  Sheri  L  Schwartzback, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville.  MD  20857,  Telephone:  301.  443- 
4843. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imptosed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242, 93.281,  93.282) 

Dated:  March  27, 1997. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer,  National 
Institutes  of  Health. 
(FR  Doc.  97-8305  Filed  4-1-97;  8:45  am) 

MJJNO  CODE  4140-ei-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  United  States  Code, 


Appendix  2),  notice  is  hereby  given  of 
the  following  meeting: 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Date;  April  25,  1997. 

Time:  8  a.m.-5  p.m. 

Place:  HoUday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Melissa  Stick,  Ph.D., 
M.P.H.,  Scientific  Review  Administrator, 
NIDCD/DEA/SRB,  EPS  Room  400C,  6120 
Executive  Boulevard,  MSC  7180,  Bethesda, 
MD  20892-7180,  301-496-8683. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6),  Title  5,  United 
States  Code.  The  applications  and/or 
proposals  and  the  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
ptersonal  information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  March  27, 1997. 
UVeme  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
(FR  Doc.  97-8307  FUed  4-1-97;  8:45  am) 

BH.UNQ  COOE  414(MH-M 


National  Institute  of  Neurological 
Disorders  and  Strolte  Division  of 
Extramural  Activities;  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Mime  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  April  20,  1997. 

Time:  8  a.m. 

Place:  Holiday  Inn  Boston-Airport.  225 
McClellan  Highway,  East  Boston,  MA  02128. 

Contact  Person:  Dr.  Paul  Sheehy.  Scientific 
Review  Branch.  National  Institutes  of  Health. 
7550  Wisconsin  Avenue.  Room  9C10, 
Bethesda.  MD  20892.  (301)  496-9223. 

Purpox/ Agenda:  To  review  and  evaluate  1 
grant  application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  p>ersonal  privacy. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  March  27, 1997. 
LaVeme  Y.  Stringfield. 

Committee  Management  Officer,  National 

Institutes  of  Health. 

[FR  Doc.  97-8308  Filed  4-1-97;  8:45  am| 

WLUNQ  COM  414»-01-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting: 

Name  of  SEP:  Glycolipid  Protein  Anchora. 

Date:  April  16-18, 1997. 

Time:  7:30  p.m. 

Place:  Ramada  Inn.  13940  Brook  Park 
Road.  Cleveland.  Ohio  44135. 

Contact  Person:  William  E.  Elzinga,  Ph.D., 
Scientific  Review  Administrator,  Natcher 
Building,  Room  6as-37A,  National  Institutes 
of  Health.  Bethesda.  Maryland  20892-6600. 
Phone:  (301)  594-8895. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
Applications  and/or  proi>osals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  p)ersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  p>ersonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849.  Diabetes,  Endocrine 
and  Metalwlic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health) 

Dated:  March  27, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer.  National 
Institutes  of  Health. 
(FR  Doc.  97-8309  Filed  4-1-97;  8:45  ami 

BNJJNG  COOE  414e-01-M 


National  Institute  of  Child  Health  and 
Human  Development;  Closed  Meetir>g 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice  - 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Hiunan  Development  Special  Emphasis 
Panel  (SEP)  meeting: 
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Name  of  SEP:  A  Program  of  Investigation 
Into  Fragile  X  Syndrome. 

Date:  April  17-18.  1997. 

Time:  April  17 — 8  p.m.-lO  p.m.,  April 
18 — 8:30  a.m. -adjournment 

Place:  Terrace  Gardens  Hotel.  3405  Lenox 
Road,  NE.,  Atlanta,  Geoigia  30326. 

Contact  Person:  Norman  Chang,  Ph.D., 
Scientific  Review  Administrator,  NICHD, 
6100  Executive  Boulevard,  6100  Building, 
Room  5E01.  Rockville,  Maryland  20852. 
Telephone:  301-496-1485. 

Put-pose/ Agenda:  To  evaluate  and  review 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  f>rovisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.Q  The 
discussions  of  this  application  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.864,  Population  Research 
and  No.  93.865.  Research  fm-  Mothers  and 
Children.  National  institutes  of  Health) 
Dated:  March  27,  1997. 


LaVenw  Y.  Stringfield. 

Committee  Management  Officer.  National 
Institutes  of  Health. 

(FR  Doc.  97-8310  Filed  4-1-97;  8:45  am) 

I  COOe  4140-01-M 


Meeting  of  the  Board  of  Scientific 
Counselors,  National  Center  for 
BloteclYrK>iogy  Information,  Nationai 
Ubnrf  of  Medicine 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Center  for  Biotechnology 
Information.  National  Library  of 
Medicine,  on  April  7-6.  1997. 

The  meeting  on  April  8  will  be  open 
to  the  public  from  9  a.m.  to  3  p.m.  in 
the  Board  Room  of  the  Library,  8600 
Rockville  Pike.  Bethesda,  Maryland,  for 
the  review  of  research  and  development 
programs  and  preparation  of  reports  of 
the  National  Center  for  Biotechnology 
Information.  Attendance  by  the  public 
will  be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  David  Lipman  at  301-496- 
2475. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(6).  Title  5 
U.S.C.  and  sec.  10(d)  of  Public  Law  92- 
463,  the  meeting  will  be  closed  to  the 
public  on  April  7  from  7  p.m.  to 
approximately  10  p.m.,  at  the  Bethesda 
Hyatt  Hotel,  and  on  April  8.  from  3  p.m. 
to  approximately  5  p.m.,  in  the  Board 


Room  of  the  National  Library  of 
Medicine,  for  the  consideration  of 
personnel  qualifications  and 
performance  of  individual  investigators 
and  similar  items,  the  disclosure  of 
which  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

The  Executive  Secretary.  Dr.  David  J. 
Lipman,  Director,  National  Center  for 
Biotechnology  Information,  National 
Library  of  Medicine,  8600  Rockville 
Pike,  Bethesda,  Maryland  20894, 
telephone  (301)  496-2475,  will  furnish 
summaries  of  the  meeting,  rosters  of 
committee  members,  and  substantive 
program  information. 

This  notice  is  being  pubUshed  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  intramural 
research  review  cycle. 

Dated:  March  27, 1997. 

LaVeme  Y.  StringBeid, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

(FR  Doc.  97-8300  Filed  4-1-97;  8:45  am] 

MUJNO  COM  414«-01-M 


Division  of  Rasaarch  Grants;  Closed 
IMeetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  10-12,  1997. 

Time:  8  p.m. 

Place:  Westin  Hotel.  Waltham,  MA. 

Contact  Person:  Dr.  David  Remoudini, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  6154,  Bethesda, 
Maryland  20892.  (301)  435-1038. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  April  18, 1997. 

rime;  8:30  a.m. 

Place:  NTH.  Rockledge  2,  Room  4186, 
Telephone  Conference. 

Contact  Person:  Dr.  Gerald  Liddel, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4186,  Bethesda, 
Maryland  20892,  (301)  435-1150. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  April  18, 1997. 

Time:  1  p.m. 

Place:  NIH,  Rockledge  2,  Room  4186, 
Telephone  Conference. 

Contact  Person:  Dr.  Gerald  Liddel, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4186,  Bethesda, 
Maryland  20892.  (301)  435-1150. 

Purpose/ Agenda:  To  Review  Small 
Business  Innovation  Research. 


Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  4, 1997. 

Time:  8:30  a.m. 

Place:  Doubletree  Hotel,  Rockville.  MD. 

Contact  Person:  Dr.  Michael  Micklin, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5198,  Bethesda, 
Maryland  20892,  (301)  435-1258. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337.  93.393- 
93.396.  93.837-93.844.  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  March  27, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
[FR  Doc.  97-8301  Filed  4-1-97;  8:45  am) 

WUMQ  CODE  441IMn-M 


Division  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda :  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote;  April  1,1997. 

Time:  1  p.m. 

Place:  NIH,  Rockledge  2,  Room  4204, 
Telephone  Conference. 

Contact  Person:  Dr.  Calbert  Laing, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4204,  Bethesda, 
Maryland  20892.  (301)  435-1221. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  3. 1997. 

Time:  1  p.m. 

Place:  NIH.  Rockledge  2.  Room  4204, 
Telephone  Conference. 

Contact  Person:  Dr.  Calbert  Laing, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4204.  Bethesda, 
Maryland  20892,  (301)  435-1221. 

Mime  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote;  April  7,  1997. 

Time:  2  p.m. 

Place:  NIH,  Rockledge  2,  Room  6154, 
Telephone  Conference. 
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Contact  Person:  Dr.  David  Remondini, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  6154,  Bethesda, 
Maryland  20892,  (301)  435-1038. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93,396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  March  27, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
(FR  Doc.  97-8306  Filed  4-1-97;  8:45  ami 

BHJJNO  COCE  4140-01-M 


Administration  for  Children  and 
Families 

Refugee  Resettlement  Program: 
Proposed  Allocations  to  States  of  FY 
1997  Funds  for  Refugee  Social 
Services 

agency:  Office  of  Refugee  Resettlement 
(ORR),  ACF.  DHHS. 
ACTION:  Notice  of  proposed  allocations 
to  States  of  FY  1997  funds  for  refugee^ 
social  services. 


■  In  addition  to  persons  who  meet  all 
requirementa  of  45  CFR  400.43.  "Requirements  for 
documentation  of  refugee  status."  eligibility  for 
refugee  social  services  also  includes:  (1)  Cuban  and 
Haitian  entrants,  under  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub.  L.  96-422); 
(2)  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants  under  section 
584  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1988.  as 
included  in  the  FY  1988  Contiouing  Resolution 
(Pub.  L.  100-202);  and  (3)  certain  Amerasians  from 
Vietnam,  including  U.S.  citizens,  under  title  U  of 
the  Foreign  Operations.  Export  Financing,  and 
Related  I^ograms  Appropriations  Acts.  1989  (Pub. 
L.  100-461).  1990  (Pub.  L  101-167).  and  1991  (Pub. 
L  101-513).  For  convenience,  the  term  "refugee"  is 
used  in  this  notice  to  encompass  all  such  eligible 
persons  unless  the  specific  context  indicate* 
otherwise. 

Refugees  admitted  to  the  U.S.  under  admissions 
numbers  set  aside  for  private-sector-initiative 
admissions  are  not  eligible  to  be  served  under  the 
social  service  program  (or  under  other  programs 
supported  by  Federal  refugee  funds)  during  their 
period  of  coverage  under  their  sponsoring  agency's 
agreement  with  the  Department  of  State — usually 
two  years  from  their  date  of  arrival  or  until  they 
obtain  permanent  resident  alien  status,  whichever 
comes  Hrst. 


SUMMARY:  This  notice  establishes  the 
proposed  allocations  to  States  of  FY 
1997  funds  for  social  services  under  the 
Refugee  Resettlement  Program  (RRP).  In 
the  Hnal  notice,  allocation  amounts 
could  be  adjusted  slightly  based  on  final 
adjustments  in  FY  1996  arrivals  in  some 
States.  This  notice  reflects  the  decision 
by  Congress  to  move  the  $19,000,000 
Cuban  and  Haitian  entrant  set-aside 
from  taxgeted  assistance  to  social 
services.  In  addition.  Congress  provided 
for  $11,079,000  under  social  services  for 
increased  support  to  communities  with 
large  concentrations  of  refugees  whose 
cultiural  differences  make  assimilation 
especially  difficult. 

EFFECTIVE  DATE:  Comments  on  the 
proposed  allocations  contained  in  this 
notice  must  be  received  by  May  2,  1997. 
ADDRESSES:  Address  written  comments, 
in  duplicate,  to: 

Toyo  Biddle,  Office  of  Refugee 
Resettlement,  Administration  for 
Children  and  FamiUes,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447. 

FOR  FURTHER  INFORMATION  CONTACT: 
Toyo  Biddle,  Director,  Division  of 
Refugee  Self-Sufficiency,  (202)  401- 
9250. 

SUPPLEMENTARY  INFORMATION: 
I.  Amounts  For  Allocation 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $110,882,000  in  FY 
1997  refugee  social  service  funds  as  part 
of  the  FY  1997  appropriation  for  the 
Department  of  Health  and  Human 
Services  (Pub.  L.  104-208). 

The  FY  1997  House  Appropriations 
Committee  Report  (H.R.  Rept.  No.  104- 
659)  reads  as  follows  with  respect  to 
social  services  funds: 

Funds  are  distributed  by  formula  as  well  as 
through  the  discretionary  grant  making 
process  for  special  projects.  In  addition,  the 
Committee  has  transferred  activities 
previously  funded  through  the  Targeted 
Assistance  program  to  the  Social  Services 
program.  The  Committee  agrees  tiiat 
$19,000<000  is  available  for  assistance  to 
serve  communities  affected  by  the  Cuban  and 
Haitian  entrants  and  refugees  whose  arrivals 
in  recent  years  have  increased.  The 
Committee  has  set-aside  $11,079,000  for 
increased  support  to  communities  with  large 
concentrations  of  refugees  whose  cultural 
differences  make  assimilation  especially 
difficult  justifying  a  more  intense  level  and 
longer  duration  of  Federal  assistance. 

The  Committee  reconunends  that  ORR  give 
special  consideration  in  allocating  grant 
funding  to  applicants  providing 
rehabilitation  services  for  victims  of  physical 
and  mental  torture.  The  Committee  requests 
that  ORR  be  prepared  to  testify  regarding  its 
activities  in  support  of  victims  of  torture 
during  the  fiscal  year  1998  budget  hearings. 


Th^  FY  1997  Senate  Appropriations 
Coinmittee  Report  (S.  Rept.  No.  104- 
368)  further  clarifies  Congress'  intent 
regarding  funding  for  services  for 
victims  of  torture  as  follows: 

The  Committee  notes  the  recent  request  for 
proposals  to  provide  mental  health  services 
to  victims  of  torture,  and  recommends  that 
the  Office  of  Refugee  Resettlement,  to  the 
extent  possible,  devote  increased  resources  to 
that  program  in  fiscal  year  1997. 

The  Conference  Report  on 
Appropriations  (H.  Rept.  No.  104-863) 
agrees  with  the  House  and  Senate 
Reports  regarding  the  allocation  of 
social  services. 

The  Director  of  the  Office  of  Refugee 
Resettlement  (ORR)  proposes  to  use  the 
$110,882,000  appropriated  for  FY  1997 
social  services  as  follows: 

•  $68,682,550  will  be  allocated  imder 
the  3-year  population  formula,  as  set 
forth  in  this  notice  for  the  purpose  of 
providing  employment  services  ahd 
other  needed  services  to  refugees. 

•  $12,120,450  will  be  used  to  fund 
continuation  grants  and  new  grants 
through  various  discretionary  grant 
announcements. 

•  $19, 000, (XX)  will  be  awarded  to 
serve  commimities  most  heavily 
affected  by  recent  Cuban  and  Haitian 
entrant  and  refugee  arrivals.  These 
funds  would  be  awarded  under  a 
discretionary  grant  announcement  that 
will  be  issued  separately  setting  forth 
application  requirements  and  evaluation 
criteria. 

•  $11,079,000  will  be  awarded 
through  discretionary  grants  for 
communities  with  large  concentrations 
of  refugees  whose  culttiral  differences 
make  assimilation  especially  difficult 
justifying  a  more  intense  level  and 
longer  duration  of  Federal  assistance.  A 
grant  announcement  will  be  issued 
separately  which  sets  forth  application 
requirements  and  evaluation  criteria. 

Refugee  Social  Service  Funds 

The  population  figures  for  the  social 
services  allocation  include  refugees, 
Cuban/Haitian  entrants,  and  Amerasians 
from  Vietnam  since  these  populations 
may  be  served  through  funds  addressed 
in  this  notice.  (A  State  must,  however, 
have  an  approved  State  plan  for  the 
Cuban/Haitian  Entrant  Program  or 
indicate  in  its  refugee  program  State 
plan  that  Cuban/Haitian  entrants  will  be 
served  in  order  to  use  funds  on  behalf 
of  entrants  as  well  as  refugees.) 

The  Director  proposes  to  allocate 
$68,682,550  to  States  on  the  basis  of 
each  State's  proportion  of  the  national 
population  of  refugees  who  had  been  in 
the  U.S.  3  years  or  less  as  of  October  1, 
1996  (including  a  fioor  amount  for 
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StatM  which  have  small  refugee 
populations). 

The  use  of  the  3-year  population  base 
in  the  allocation  foimula  is  required  by 
section  412(cKl)(B)  of  the  Inunigration 
and  Nationality  Act  (INA)  which  states 
that  the  "funds  available  for  a  Fiscal  year 
for  grants  and  contracts  (for  social 
services)  *  *  *  shall  be  allocated  among 
the  States  based  on  the  total  number  of 
refugees  (including  children  and  adults) 
who  arrived  in  the  United  States  not 
more  than  36  months  before  the 
beginning  of  such  fiscal  year  and  who 
are  actually  residing  in  each  State 
(taking  into  account  secondary 
migration)  as  of  the  beginning  of  the 
fiscal  year." 

As  established  in  the  FY  1991  social 
services  notice  published  in  the  Federal 
Regiater  of  August  29, 1991,  section  I, 
"Allocation  Amounts"  (56  FR  42745).  a 
variable  floor  amount  for  States  which 
have  small  refugee  populations  is 
calculated  as  follows:  If  the  application 
of  the  regular  allocation  formula  yields 
less  than  $100,000.  then  — 

(1)  a  base  amount  of  $75,000  is 
provided  for  a  State  with  a  population 
of  50  or  fewer  refugees  who  have  been 
in  the  U.S.  3  years  or  less;  and 

(2)  for  a  State  with  more  than  50 
refugees  who  have  been  in  the  U.S.  3 
years  or  less:  (a)  A  floor  has  been 
calculated  consisting  of  $50,000  plus 
the  regular  per  capita  allocation  for 
refugees  above  50  up  to  a  total  of 
$100,000  (in  other  words,  the  maximum 
imder  the  floor  formula  is  $100,000);  (b) 
if  this  calculation  has  yielded  less  than 
$75,000,  a  base  amount  of  $75,000  is 
provided  for  the  State. 

ORR  has  consistently  supported  floors 
for  small  States  in  order  to  provide 
sufficient  funds  to  carry  out  a  minimum 
service  program.  Given  the  range  in 
numbers  of  refugees  in  the  small  States, 
we  have  concluded  that  a  variable  floor, 
as  established  in  the  FY  1991  notice, 
will  be  more  reflective  of  needs  than 
previous  across-the-board  floors. 

Next  year  ORR  plans  to  re-examine 
the  floor  formula  to  determine  whether 
it  should  be  modified  or  eliminated  in 
FY  1998. 

Population  To  Be  Served 

Although  the  allocation  formula  is 
based  on  the  3-year  refugee  population, 
in  accordance  with  the  current 
requirements  of  45  CFR  Fart  400 
Subpart  I — Refugee  Social  Services, 
States  are  not  required  to  limit  social 
service  programs  to  refugees  who  have 
been  in  the  U.S.  only  3  years.  However, 
under  45  CFR  400.152,  States  may  not 
provide  services  funded  by  this  notice, 
except  for  referral  and  interpreter 
services,  to  refugees  who  have  been  in 


the  United  States  for  more  than  60 
months  (5  years). 

In  accordance  with  45  CFR  400.147, 
States  are  required  to  provide  services  to 
refugees  in  the  following  order  of 
priority,  except  in  certain  individual 
extreme  circumstances:  (a)  all  newly 
arriving  refugees  during  their  first  year 
in  the  U.S.,  who  apply  for  services;  fb) 
refugees  who  are  receiving  cash 
assistance;  (c)  unemployed  refugees 
who  are  not  receiving  cash  assistance; 
and  (d)  employed  refugees  in  need  of 
services  to  retain  employment  or  to 
attain  economic  independence. 

ORR  funds  may  not  be  used  to 
provide  services  to  United  States 
citizens,  since  they  are  not  covered 
under  the  authorizing  legislation,  with 
the  following  exceptions:  (1)  Under 
current  regulations  at  45  CFR  400.208, 
services  may  be  provided  to  a  U.S.-bom 
minor  child  in  a  family  in  which  both 
parents  are  refugees  or,  if  only  one 
parent  is  present,  in  which  that  parent 
is  a  refugee;  and  (2)  under  the  FY  1989 
Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations 
Act  (Pub.  L.  No.  100-461),  services  may 
be  provided  to  an  Amerasian  from 
Vietnam  who  is  a  U.S.  citizen  and  who 
enters  the  U.S.  after  October  1, 1988. 

Service  Priorities 

Refugee  social  service  funding  should 
be  used  to  assist  refugee  families  to 
achieve  economic  independence.  To 
this  end.  States  are  required  to  ensure 
that  a  coherent  family  self-sufficiency 
plan  is  developed  for  each  eligible 
family  that  addresses  the  family's  needs 
from  time  of  arrival  until  attainment  of 
economic  independence.  (See  45  CFR 
400.79  and  400.156(g).)  Each  family  self- 
sufficiency  plan  should  address  a 
family's  needs  for  both  employment- 
related  services  and  other  needed  social 
services.  The  family  self-sufficiency 
plan  must  include:  (1)  A  determination 
of  the  income  level  a  family  would  have 
to  earn  to  exceed  its  cash  grant  and 
move  into  self-support  without  suffering 
a  monetary  penalty;  (2)  a  strategy  and 
timetable  for  obtaining  that  level  of 
family  income  through  the  placement  in 
employment  of  sufficient  numbers  of 
employable  family  members  at 
sufficient  wage  levels;  and  (3) 
employability  plans  for  every 
employable  member  of  the  family. 

Reflecting  section  412(a)(l)(A)(iv)  of 
the  INA,  and  in  keeping  with  45  CFR 
400.145,  States  must  ensure  that  women 
have  the  same  opportunities  as  men  to 
participate  in  all  services  funded  under 
this  notice,  including  job  placement 
services.  In  addition,  services  must  be 
provided  to  the  maximum  extent 
feasible  in  a  manner  that  includes  the 


use  of  bilingual/bicultural  women  on 
service  agency  staffs  to  ensure  adequate 
service  access  by  refugee  women.  The 
Director  also  strongly  encourages  the 
inclusion  of  refugee  women  in 
management  and  board  positions  in 
agencies  that  serve  refugees.  In  order  to 
facilitate  refugee  self-support,  the 
Director  also  expects  States  to 
implement  strategies  which  address 
simultaneously  the  employment 
potential  of  both  male  and  female  wage 
earners  in  a  family  unit,  particularly  in 
the  case  of  large  families.  States  are 
expected  to  make  every  effort  to  assure 
the  availability  of  day  care  services  for 
children  in  order  to  allow  women  with 
children  the  opportunity  to  participate 
in  employment  services  or  to  accept  or 
retain  employment.  To  accomplish  this, 
day  care  may  be  treated  as  a  priority 
employment-related  service  under  the 
refugee  social  services  program. 
Refugees  who  are  participating  in 
employment  services  or  have  accepted 
employment  are  eligible  for  day  care 
services  for  children.  For  an  employed 
refugee,  day  care  funded  by  refugee 
social  service  dollars  should  be  limited 
to  one  year  after  the  refugee  becomes 
employed.  States  are  expected  to  use 
day  care  funding  fiom  other  publicly 
funded  mainstream  programs  as  a  prior 
resource  and  are  expected  to  work  with 
service  providers  to  assure  maximum 
access  to  other  publicly  funded 
resources  for  day  care. 

In  accordance  with  45  CFR  400.146. 
social  service  funds  must  be  used 
primarily  for  employability  services 
designed  to  enable  refugees  to  obtain 
jobs  within  one  year  of  becoming 
enrolled  in  services  in  order  to  achieve 
economic  self-sufficiency  as  soon  as 
possible.  Social  services  may  continue 
to  be  provided  after  a  refugee  has 
entered  a  job  to  help  the  refugee  retain 
employment  or  move  to  a  better  job. 
Social  service  funds  may  not  be  used  for 
long-term  training  programs  such  as 
vocational  training  that  last  for  more 
than  a  year  or  educational  programs  that 
are  not  intended  to  lead  to  employment 
within  a  year. 

In  accordance  with  45  CFR  400.156. 
refugee  social  services  must  be 
provided,  to  the  maximum  extent 
feasible,  in  a  manner  that  is  culturally 
and  linguistically  compatible  with  a 
refugee's  language  and  cultural 
background.  In  light  of  the  increasingly 
diverse  population  of  refugees  who  are 
resettling  in  this  country,  refugee 
service  agencies  will  need  to  develop 
practical  ways  of  providing  culturally 
and  linguistically  appropriate  services 
to  a  changing  ethnic  population. 

Services  funded  under  this  notice 
must  be  refugee-specific  services  which 
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are  designed  specifically  to  meet  refugee 
needs  and  are  in  keeping  with  the  rules 
and  objectives  of  the  refugee  program. 
Vocational  or  job  skills  training,  on-the- 
job  training,  or  English  language 
training,  however,  need  not  be  refugee- 
specific. 

English  language  training  must  be 
provided  in  a  concurrent,  rather  than 
sequential,  time  period  with 
employment  or  with  other  employment- 
related  activities. 

When  planning  State  refugee  services. 
States  must  take  into  account  the 
reception  and  placement  (R  &  P) 
services  provided  by  local  resettlement 
agencies  in  order  to  utilize  these 
resources  in  the  overall  program  design 
and  to  ensure  the  provision  of  seamless, 
coordinated  services  to  refugees  that  are 
not  duplicative. 

In  order  to  provide  culturally  and 
linguistically  compatible  services  in  as 
cost-efficient  a  manner  as  possible  in  a 
time  of  limited  resources.  ORR 
encourages  States  and  counties  to 
promote  and  give  special  consideration 
to  the  provision  of  refugee  social 
services  through  coalitions  of  refugee 
service  organizations,  such  as  coalitions 
of  mutual  assistance  associations 
(MAAs).  voluntary  resettlement 
agencies,  or  a  variety  of  service 
providers.  ORR  believes  it  is  essential 
for  refugee-serving  organizations  to  form 
close  partnerships  in  the  provision  of 
services  to  refugees  in  order  to  be  able 
to  respond  adequately  to  a  changing 
refugee  picture.  Coalition-building  and 
consolidation  of  providers  is 
particularly  important  in  communities 
with  multiple  service  providers  in  order 
to  ensure  better  coordination  of  services 
and  maximum  use  of  funding  for 
services  by  minimizing  the  funds  used 
for  multiple  administrative  overhead 
costs. 

States  should  also  expect  to  use  funds 
available  under  this  notice  to  pay  for 
social  services  which  are  provided  to 
refugees  who  participate  in  alternative 
projects.  Section  412(e)(7)(A)  of  the  INA 
provides  that: 

The  Secretary  (of  HHSj  shall  develop  and 
implement  alternative  projects  for  refugees 
who  have  been  in  the  United  States  less  than 
thirty-six  months,  under  which  refugees  are 
provided  interim  support,  medical  services, 
support  (sociall  services,  and  case 
management,  as  needed,  in  a  manner  that 
encourages  self-sufficiency,  reduces  welfare 
dependency,  and  fosters  greater  coordination 
among  the  resettlement  agencies  and  service 
providers. 

This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The 
Department  has  already  issued  a 
separate  notice  in  the  Federal  Register 
with  respect  to  applications  for  such 


projects  (60  FR  15766.  Mardi  27, 1995). 
The  notice  on  alternative  projects  does 
not  contain  provisions  for  the  allocation 
of  additional  social  service  funds 
beyond  the  amounts  established  in  this 
notice.  Therefore  a  State  which  may 
wish  to  consider  carrying  out  such  a 
project  should  take  note  of  this  in 
planning  its  use  of  social  service  funds 
being  allocated  under  the  present 
notice. 

Funding  to  MAAs 

ORR  no  longer  provides  set-aside, 
funds  to  refugee  mutual  assistance 
associations  as  a  separate  component 
under  the  social  service  notice;  instead 
we  have  folded  these  funds  into  the 
social  service  formula  allocation  to 
States.  Elimination  of  the  MAA  set- 
aside,  however,  does  not  represent  any 
reduction  in  ORR's  commitment  to 
MAAs  as  important  participants  in 
refugee  resettlement.  ORR  believes  that 
the  continued  and/or  increased 
utilization  of  qualified  refugee  mutual 
assistance  associations  in  the  delivery  of 
social  services  helps  to  ensure  the 
provision  of  culturally  and  linguistically 
appropriate  services  as  well  as 
increasing  the  effectiveness  of  the 
overall  service  system.  Therefore,  ORR 
expects  States  to  use  MAAs  as  service 
providers  to  the  maximum  extent 
possible.  ORR  strongly  encourages 
States  when  contracting  for  services, 
including  employment  services,  to  give 
consideration  to  the  special  strengths  of 
MAAs,  whenever  contract  bidders  are 
otherwise  equally  qualified,  provided 
that  the  MAA  has  the  capability  to 
deliver  services  in  a  maiuier  that  is 
cultvirally  and  linguistically  compatible 
with  the  background  of  the  target 
population  to  be  served.  ORR  also 
strongly  encourages  MAAs  to  ensure 
that  their  management  and  board 
composition  reflect  the  major  target 
populations  to  be  served.  ORR  expects 
States  to  continue  to  assist  MAAs  in 
seeking  other  public  and/or  private 
funds  for  the  provision  of  services  to 
refugee  clients. 

States  may  use  a  portion  of  their 
social  service  grant,  either  through 
contracts  or  through  the  use  of  State/ 
county  staff,  to  provide  technical 
assistance  and  organizational  training  to 
strengthen  the  capability  of  MAAs  to 
provide  employment  services, 
particularly  in  States  where  MAA 
capability  is  weak  or  undeveloped. 

ORR  defines  MAAs  as  organizations 
with  the  following  qualifications: 

a.  The  organization  is  legally 
incorporated  as  a  nonprofit 
organization;  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 


governing  board  of  the  mutual 
assistance  association  is  comprised  of 
refugees  or  former  refugees,  including 
both  refugee  men  and  women. 

n.  (Reserve  for  Discussion  of 
Conunents  in  Final  Notice] 

in.  Allocation  Formulas 

A.  Allocation  Formula 

Of  the  funds  available  for  FY  1997  for 
social  services,  $68,682,550  is  proposed 
to  be  allocated  to  States  in  accordance 
with  the  formula  specified  below.  A 
State's  allowable  allocation  is  calculated 
as  follows: 

1.  The  total  amount  of  funds 
determined  by  the  Director  to  be 
available  for  this  purpose;  divided  by — 

2.  The  total  number  of  refugees  and 
Cuban/Haitian  entrants  who  arrived  in 
the  United  States  not  more  than  3  yeers 
prior  to  the  begiiming  of  the  fiscal  year 
for  which  the  funds  are  appropriated 
and  the  number  of  Amerasians  from 
Vietnam  eligible  for  refugee  social 
services,  as  shown  by  the  ORR  Refugee 
Data  System.  The  resulting  per  capita 
amount  will  be  multiplied  by — 

3.  The  number  of  persons  in  item  2, 
above,  in  the  State  as  of  October  1, 1996, 
adjusted  for  estimated  secondary 
migration. 

'The  calculation  above  yields  the 
formula  allocation  for  each  State. 
Minimum  allocations  for  small  States     - 
are  taken  into  account. 

V.  Basis  of  Population  Estimates 

The  population  estimates  for  the 
proposed  allocation  of  funds  in  FY  1997 
are  based  on  data  on  refugee  arrivals 
from  the  ORR  Refugee  Data  System, 
adjusted  as  of  October  1, 1996,  for 
estimated  secondary  migration.  The  data 
base  includes  refugees  of  all 
nationalities.  Amerasians  fix)m  Vietnam, 
and  Cuban  and  Haitian  entrants. 

For  fiscal  year  1997,  ORR's  proposed 
formula  allocations  for  the  States  for 
social  services  are  based  on  the  numbers 
of  refugees  and  Amerasians  who 
arrived,  and  on'the  numbers  of  entrants 
who  arrived  or  were  resettled,  during 
the  preceding  three  fiscal  years:  1994, 
1995,  and  1996.  based  on  final  arrival 
data  by  State.  Therefore,  estimates  have 
been  developed  of  the  numbers  of 
refugees  and  entrants  with  arrival  or 
resettlement  dates  between  October  1, 
1993.  and  September  30,  1996,  who  are 
thought  to  be  living  in  each  State  as  of 
October  1.1996. 

The  estimates  of  secondary  migratioa 
were  based  on  data  submitted  by  all 
■participating  States  on  Form  ORR-11  on 
secondary  migrants  who  have  resided  in 
the  U.S.  for  36  months  or  less,  as  of 
September  30, 1996.  The  total  migration 
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reported  by  each  State  was  sumnaed, 
yielding  in-and  out-migration  figures 
and  a  net  migration  fignre  for  each  State. 
The  net  migration  figure  was  applied  to 
the  State's  total  arrival  figure,  resulting 
in  a  revised  population  estimate. 

Estimates  were  developed  separately 
for  refugees  and  entrants  and  then 
combined  into  a  total  estimated  3-year 
refugee/entrant  population  for  each 
State.  Eligible  Amerasians  are  included 
-in  the  rehagee  figures. 

With  regard  to  Havana  perelees,  in  the 
■bwnoe  of  reliable  data  on  this 
population,  we  are  crediting  each  State 
that  received  entrant  arrivals  during  the 
3-year  period  from  FY  1994-FY  1996 
with  a  prorated  chare  of  the  9,494 
parolees  reported  by  the  INS  to  have 
come  to  the  U.S.  directly  from  Havana 
in  FY  1996.  In  addition,  we  have 
credited  each  State  with  the  same  share 
of  FY  1995  Havana  parolees  that  they 
W9m  credited  with  in  the  final  FY  1995 


social  service  notice.  The  proposed 
allocations  in  this  notice  reflect  these 
additional  parolee  numbers. 

If  a  State  does  not  agree  with  ORR's 
population  estimate  and  wishes  ORR  to 
reconsider  its  population  estimate,  it 
should  submit  written  evidence  to  ORR, 
including  a  list  of  refugees  identified  by 
name,  alien  number,  date  of  birth,  and 
date  of  arrival.  Listings  of  refiigees  who 
are  not  identified  by  their  alien  numbers 
will  not  be  considered.  Such  evidence 
should  be  submitted  separately  from 
comments  on  the  proposed  allocation 
formula  no  later  than  30  days  from  the 
date  of  publication  of  this  notice  and 
should  be  addressed  to:  Loren  Bussert, 
Office  of  Refugee  Resettlement,  370 
L'Enfant  Promenade,  S.W.,  Washington, 
DC  20447,  Telephone:  (202)  401-4732. 

Table  1,  below,  shows  the  estimated 
3-year  populations,  as  of  October  1, 
1996,  of  refugees  (col.  1),  entrants  (col. 
2),  Havana  parolees  (col.  3);  total 


refugee/entrant  population,  (col.  4);  the 
proposed  formula  amounts  which  the 
population  estimates  yield  (col.  5);  and 
the  proposed  allocation  amounts  after 
allowing  for  the  minimum  amounts  (col. 
6). 

These  population  estimates  and 
proposed  allocation  amounts  are 
intended  to  be  as  close  to  the  final 
figures  as  was  possible  at  the  time  they 
were  developed.  However,  revisions 
may  need  to  be  made  to  reflect  final 
adjustments  in  FY  1996  arrival  data  in 
some  States. 

V.  Proposed  Allocation  Amounts 

Funding  will  be  contingent  upon  the 
submittal  and  approval  of  a  State  annual 
services  plan  that  is  developed  on  the 
basis  of  a  local  consultative  process,  as 
required  by  45  CFR  400.11(b)(2)  in  the 
ORR  regulations.  The  following 
amounts  are  proposed  for  allocation  for 
refugee  social  services  in  FY  1997: 


Tabi£  1 — Estimated  3-Year  REFUGEE/ENTRAhrr  Populations  (py  1994-1996)  of  States  Participating  in  the 
Refugees  Program  and  Proposed  Social  Service  Formula  Amounts  and  Allocations  for  FY  1997 


state 


Refugees 
(1) 


Entrants 


(2) 


Havana  pa- 
rolees^ 

(3) 


Total  popu- 
lation 

(4) 


Proposed  for- 
mula amount 

(5) 


Proposed  al- 
location 

(6) 


Arizona 


CotonKto_... 
Gonnacticut 


OM-Of  CotunMi 

Florida  

Gaorgia  .. 


Kanlucky^ 


NswYorti  


ONo 

OMriWRia  ..... 

Oregon  ..„ 

Pannaylvania 


Soi4hCaraina 


497 

0 

4.243 

259 

62,225 

3,633 

2,523 

84 

1,768 

13,914 

9,169 

518 
1,225 
11,797 
1.016 
3,578 
1.848 
2.692 
1,718 

648 
4,802 
8,356 
7,655 
9,645 

102 
5.154 

188 
1,707 

888 

731 
5,023 

629 
49,240 
3,024 
1,033 
4,286 
1,009 
4,827 
8,490 

524 

469 


117 

0 

569 

14 

1,209 

12 

354 

4 

14 

33.334 

282 

1 

1 

480 

17 

6 

18 

465 

294 

1 

180 

212 

336 

26 

41 

32 

0 

38 

1.025 

1 

1.426 

1,124 

1399 

49 

4 

62 

19 

522 

332 

7 

8 


40 

0 

221 

4 

487 

5 

126 

2 

5 

15.135 

106 

0 

1 

166 

7 

2 

7 

137 

118 

0 

72 

85 

117 

10 

16 

13 

0 

9 

398 

0 

589 

463 

569 

15 

2 

18 

7 

176 

104 

2 

2 


654 

0 

5.033 

277 

63,924 

3,650 

3,003 

90 

1,777 

62,383 

9,557 

519 
1.227 
12,443 
1,040 
3,586 
1,873 
3.294 
2.130 

648 
5,054 
8,653 
8,108 
9,681 

159 
5,199 

188 
1,754 
2.311 

732 
7.038 
2.216 
51.208 
3,088 
1,039 
4.366 
1.035 
5,525 
8.926 

533 

479 


$128,901 

0 

979,298 

354,030 

12,348,802 

204.323 

586,614 

17,367 

343,285 

12,084,440 

1,848,799 
100.149 
236,575 

2,411,678 
200,877 
692.166 
361,617 
650,485 
414,489 
125.234 
977,368 

1,672.236 

1,571.894 

1.868,481 
31.260 

1,003.612 

36.277 

340.005 

460,415 

141.250 

1,371.596 
438,417 

9.896.023 
597.227 
200.491 
844,608 
200,105 

1,078,675 

1,731,862 

103,043 

92.816 


$128,901 

0 

979.298 

94,382 

12.348,802 

204323 

586,614 

75.000 

343.285 

12.084,440 

1,848,799 
100.149 
236,575 

2.411,678 
200.877 
692.166 
361.617 
650.485 
414.489 
125,234 
977,368 

1.672,236 

1,571,894 

1.868,481 
75,000 

1.003,612 

76,629 

340,005 

460,415 

141,250 

1.371,596 
438,417 

9,8%,023 
597,227 
200,491 
844,608 
200,105 

1.078,675 

1,731,862 
103,043 
100,000 
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Table  l— Estimated  3-Year  Refugee/Entrant  Populations  (FY  1994-1996)  of  States  Participating  in  the  Ref- 
ugees Program  and  Proposed  Social  Service  Formula  Amounts  and  Allocations  for  FY  1997— Contin- 
ued 


state 


Refugees 
(1) 


Entrants 


(2) 


Havana  pa- 
rolees' 

(3) 


Total  popu- 
lation 


Proposed  for- 
mula amount 

(5) 


Proposed  al- 
location 

(6) 


Soutti  Dakota 
Tennessee  .... 

Texas  

Utah 

Vermont 

Virginia  

Wasfiington  ... 
West  Virginia  . 

Wisconsin 

Wyoming  2  

Total  


817 

3,188 

13,685 

1,903 

709 

5,202 

17,006 

24 

3,849 

0 

287,513 


0 

225 

1,302 

1 

0 

253 

62 

1 

22 

0 

45,901 


0 

63 

501 

0 

0 

96 

18 

0 

8 

0 

19,922 


817 

3,476 

15,488 

1,904 

709 

5,551 

17,086 

25 

3,879 

0 

353,336 


157,652 

678,658 

3,007.940 

367,406 

136,812 

1,075,009 

3,299,124 

4.824 

748,989 

0 

68,423,113 


157,652 

678,658 

3,007,940 

367,406 

136,812 

1,075,009 

339,124 

75,000 

748,898 

0 

68,682,550 


1  Includes  Havana  Parolees  (HPs)  for  FY  1995  and  FY  1996.  For  FY  1995,  Florida'  HPs  (8240)  were  based  on  actual  data  wtiile  HP's  in  ot»>er 
States  (2188)  were  prorated  t)ased  on  the  States'  proportion  of  tt»e  ttiree  year  entrant  population.  For  FY  1996,  9494  HP's  were  prorated  to  aH 
States  based  on  the  States'  proportion  of  the  three  year  entrant  population  in  ttie  U.S. 

2  Alaska  and  Wyomino  no  kxiger  participate  in  the  Refugee  Program. 

3  A  portkKi  of  the  California  allocation  is  expected  to  t>e  awarded  to  continue  a  WHson/Fish  prpject  in  San  Diego. 
^The  allocatkxi  for  Kentucky  and  Nevada  is  expected  to  t>e  awarded  to  corrtinue  a  Wilson/lM^  project 


VI.  Paperwork  Reduction  Act 

This  notice  does  not  create  any 
reporting  or  recordkeeping  requirements 
requiring  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
93.566  Refugee  Assistance — State 
Administered  Programs) 
Dated:  March  26, 1997. 
Lavinia  Limon, 

Director,  Office  of  Refugee  Resettlement. 
[FR  Doc.  97-8190  Filed  4-1-97;  8:45  am) 

aHJJNG  COOC  4184-41-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Pocket  No.  FR-420a-N-48) 

Notice  of  Proposed  Infonnation 
Collection  for  PubHc  Comment 

AQQICY:  OfHce  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTKM:  Notice. 

StJMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
sub)ect  proposal. 

DATES:  Comments  due:  June  2, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  &  Urban  Development,  451-7th 


Street,  SW,  Room  9116,  Washington,  DC 
20410. 

FOR  FURTHER  INFORMATION  CONrACT: 
Jane  Luton,  telephone  nimiber  (202) 
708-2556  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  documents. 
SUPPLEMSfTARY  INFORMATION:  The 
Department  will  sulnnit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and  - 
affiecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
acciuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

"This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Application  for 
Mortgage  Insurance  (HUD-93201). 

OMB  Control  Number:  2502-0141. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 


notice  requests  to  extend  the  use  of 
Form  HUD-93201  for  Cooperative  and 
Condominium  Housing  and  its 
supporting  exhibits  that  make  up  the 
basic  application  package  for  FHA- 
insurance  on  multifamily  projects  as 
authorized  by  Sections  213,  221  and  234 
of  the  National  Housing  Act.  These 
project  applications  are  submitted  by 
project  sponsors  seeking  feasibility 
determinations  and  by  mortgagees 
applying  for  a  conditional  or  firm 
commitment  for  FHA  mortgage 
insurance. 

Agency  forms,  if  applicable:  HUD- 
93201,  HUD-92G10.  HUD-93433,  Form 
2530,  Form  2329  and  HUD-935.2. 

Members  of  affected  public:  An 
estimation  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
collection  is  4,  the  number  of 
respondents  is  15,  frequency  of 
responses  is  varied. 

Status  of  the  proposed  information 
collection:  Reinstatement,  without 
change. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  Chapter  35. 
as  amended. 

Dated:  March  24, 1997. 
Stephanie  A.  Smith, 

General  Deputy,  Assistant  Secretary  f(» 
Housing — Federal  Housing  Commissioner. 
[FR  Doc.  97-8290  Filed  4-1-97;  8:45"aml 

aiUJNQ  COOE  4210-«7-M 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlile  Service 

Notice  of  Receipt  of  Application  for 
Endangered  Species  Permit 

The  following  applicant  has  applied 
for  a  f)ermit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.): 

Applicant:  ICevin  W.  Markham, 
Environmental  Services,  Inc.,  Raleigh, 
North  Carolina,  PRT-826915. 

The  applicant  requests  a  permit  to 
take  (survey  for,  handle  for  examination 
and  identification,  and  collect  and 
retain  dead  shells)  the  dwarf-wedge 
mussel,  Akjsmidonta  heterodon, 
Appalachian  elktoe,  Alasmidonta 
raveneliana.  Tar  River  spinymussel, 
EUiptio  steinstansana,  Carolina 
heelsplitter,  Lasmigona  decorata,  and 
little-wing  pearlymussei,  Pegias  fabula 
throughout  these  species'  ranges  in 
North  Carolina  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Written  data  or  comments  on  tiiese 
applications  should  be  submitted  to: 
Risgional  Permit  Biologist,  U.S.  Fish  and 
Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345.  All  data  and  comments  must  be 
received  by  May  2,  1997. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  David  Dell,  Permit 
Biologist).  Telephone:  404/679-7313; 
Fax:  404/679-7081. 

Dated:  March  27, 1997. 
C  Mmity  Hakamh, 
Acting  Regional  Director. 
[FR  Doc.  97-8340  Filed  4-1-97;  8.45  am) 
I  COM  uifl  M  p 


Bureau  of  Land  Management 
|UT-O60-06-3800-O0e,  UTI>-7240«1 

Notice  of  Availability  of  Record  of 
Decision  for  SUMMO  USA  Corporation; 
UsborfVaHey  Open  Ptt  Copper  Mine  in 
San  Juan  County,  Utah 

AOCNCY:  Bioeau  of  Land  Management, 
Department  of  Interior. 
ACnON:  Notice  of  availability  of  the 
record  of  decision  prepared  for  SUMMO 


USA  Corporation's  Lisbon  Valley  Open 
Pit  Copper  Mine  in  San  Juan  County, 
Utah. 

summary:  Pursuant  to  Section  202  of  the 
National  Environmental  Policy  Act  of 
1969,  an  Environmental  Impact 
Statement  (EIS)  has  been  prepared, 
under  third  party  contract,  by  the 
Bureau  of  Land  Management  (BLM), 
Moab  District  Office.  The  EIS  was 
prepared  to  analyze  impacts  and 
alternatives  for  SUMMO  USA 
Corporation's  proposed  Lisbon  Valley 
Open  Pit  Copper  Mine  and  iieap 
Leaching  Operation.  The  proposed 
project  would  occur  on  1103  acres  of 
federal,  state,  and  private  lands  located 
in  San  Juan  County,  Utah.  The  Record 
of  Decision  (ROD)  was  signed  by  the 
Utah  BLM  State  Director  on  March  26, 
1997,  approving  the  proposed  project 
and  incorporating  mitigating 
modifications  analyzed  under  the 
alternatives 

Copies  of  the  ROD  can  be  obtained 
from  the  Moab  District  Office  at  82  East 
Dogwood  Avenue,  Moab,  Utah,  or  by 
calling  (801)  259-6111  and  requesting  a 
copy  of  the  document.  Additionally,  a 
copy  of  the  ROD  will  be  mailed  to 
individuals,  agencies  or  companies  that 
commented  during  the  scoping  process, 
or  on  the  Draft  and  Final  EIS. 

DATES:  Parties  adversely  affected  by  the 
Record  of  Decision  have  30  days,  from 
the  date  of  publication  of  this  notice,  to 
file  a  Notice  of  Appeal  in  the  office 
which  issued  this  decision  (43  CFR 
4.411  and  4.413).  The  decision  to 
approve  the  mining  operation  is  in  full 
force  and  effect,  effective  on  the  date  of 
this  publication  of  the  Notice  of 
Availability  of  the  Record  of  Decision.  A 
petition  for  a  stay  of  the  decision  must 
be  filed  in  accordance  with  the  above 
cited  regulations. 

ADDRESSES:  A  notice  of  Appeal  should 
be  addressed  to:  Bill  Lamb,  Utah  State 
Director,  Bureau  of  Land  Management, 
P.O.  Box  45155,  324  South  State  Street, 
Room  301,  Salt  Lake  City,  Utah  84111. 

FOR  FimTHER  INFORMATION  CONTACT: 

Lyn  Jackson,  Project  Coordinator,  Moab 
District  Office,  Bureau  of  Land 
Management,  82  East  Dogwood  Avenue, 
Moab,  Utah  84532,  (801)  259-6111. 

Dated:  March  26.  1997. 
Brad  Palmer, 

Acting  District  Manager,  Moab  District. 
(PR  Doc.  97-8313  Filed  4-1-97;  8:45  am) 
8HAM0  OOOt  4»l»-00-M 


[UT-930-1990-00-24  1A] 

Mining  Claims  Under  the  General 
Mining  Laws;  Surface  Management: 
Forms  of  Legal  Financial  Guarantees 
Allowable  Under  Utah  State  Law 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Notice  of  Legal  Financial 

Guarantees  Allowable  Under  Utah  State 

Law. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  amended  the 
surface  management  regulations  at  43 
CFR  subpart  3809  on  February  28, 1997 
(62  FR  9093).  The  amendment  requires 
each  BLM  State  Director  to  consult  with 
the  appropriate  State  authorities  to 
determine  which  financial  instnmients 
in  section  43  CFR  3809.1-9(k)  are 
allowable  under  State  law.  Utah  State 
law  allows  surety  bonds,  cash, 
irrevocable  letters  of  credit,  and 
certificates  of  deposit  as  forms  of 
financial  guarantees  related  to 
reclamation  requirements. 
EFFECTIVE  DATE:  This  list  is  effective 
April  2,  1998. 

ADDRESSES:  Inquiries  should  be  sent  to 
the  Bureau  of  Land  Management,  Utah 
State  Office,  Division  of  Natural 
Resources,  Solid  Mineral  Resources 
Group.  P.O.  Box  45155,  Salt  Lake  City, 
Utah  84145-0155. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  McPariand,  (801)  539-4026. 
ALLOWABLE  FINANCIAL  INSTRUMENTS:  The 
Bureau  of  Land  Management  has 
consulted  with  appropriate  Utah  State 
authorities  to  determine  which  of  the 
financial  instruments  in  section  3809.1- 
9(k)  are  allowable  under  Utah  State  law 
to  satisfy  the  financial  assurance 
requirements  related  to  mining 
reclamation  requirements.  The  State  of 
Utah,  Division  of  Oil,  Gas,  and  Mining 
2  has  determined  the  following  forms  of 
financial  guarantee  are  allowable  under 
Utah  State  law:  surety  bonds,  cash, 
irrevocable  letters  of  credit,  and 
certificates  of  deposit. 
Dated:  March  27, 1997. 
Ted  Stephenson, 
Acting  State  Director. 
(FR  Doc.  97-8338  Filed  4-1-97;  8:45  ami 

MLUNQ  COOe  431«-OQ-P 


National  Park  Service 

Manzaruv  National  Historic  Site 
Advisory  Commission;  Notice  of 
Meetir>g 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the.Manzanar 
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National  Historic  Site  Advisory 
Commission  will  be  held  at  1:00  p.m.  on 
Friday,  April  25, 1997,  at  the  Inyo 
County  Administrative  Center,  Board  of 
Supervisors'  Chambers,  224  N.  Edwards 
Street  (U.S.  Highway  395). 
Independence,  California,  to  hear 
presentations  on  issues  related  to  the 
planning,  development,  and 
management  of  Manzanar  National 
Historic  Site. 

The  Advisory  Commission  was 
established  by  Public  Law  102-248,  to 
meet  and  consult  with  the  Secretary  of 
the  Interior  or  his  designee,  with  respect 
to  the  development,  management,  and 
interpretation  of  the  site,  including 
preparation  of  a  general  management 
plan  for  the  Manzanar  National  Historic 
Site.  Members  of  the  Conunission  are  as 
follows: 

Sue  Kunitomi  Embrey,  Chairperson 

William  Michael,  Vice  Chairperson 

Keith  Bright 

Martha  Davis 

Ronald  Izumita 

Gann  Matsuda 

Vernon  Miller 

Mas  Okui 

Glenn  Singley 

Richard  Stewart 

The  main  agenda  items  at  this 
meeting  of  the  Commission  will  include 
the  following: 

(1)  Status  report  on  the  development 
of  Manzanar  National  Historic  Site  by 
Superintendent  Ross  R.  Hopkins. 

(2)  General  discussion  of 
miscellaneous  matters  pertaining  to 
future  Commission  activities  and 
Manzanar  National  Historic  Site 
development  issues. 

(3)  Public  comment  period. 

This  meeting  is  open  to  the  public.  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Commission.  A  transcript  will  be 
available  after  May  31. 1997.  For  a  copy 
of  the  minutes,  contact  the 
Superintendent,  Manzanar  National 
Historic  Site,  P.O.  Box  426, 
Independence,  California  93526. 

[)ated:  March  24, 1997. 
Ross  R.  Hopkins, 

Superintendent,  Manzanar  National  Historic 

Site. 

[FR  Doc.  97-M30  Filed  4-1-97;  8:45  am] 

BIUJNG  COOC  4310-70-P 


Bureau  Of  Reclamation 

JosepMna  County  Water  Management 
Improvementt  FMi  Paaaaga 
bnprovementa,  Savage  Rapida  Dam, 
Oregon 

agency:  Bureau  of  Reclamation, 
Interior. 

ACnON:  Notice  of  availability  of  record 
of  decision. 

SUMMARY:  This  notice  is  issued  under 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  In  1988  Reclamation 
initiated  the  Josephine  County  Water 
Management  Improvement  Study  in 
response  to  requests  by  Josephine 
County  and  the  Grants  Pass  Irrigation 
District  (GPID).  A  record  of  decision 
(ROD),  in  which  Reclamation  concluded 
its  study  of  alternatives  to  improve 
salmon  and  steelhead  passage,  was 
signed  on  March  14,  1997.  The  ROD 
identified  the  Preferred  Alternative, 
described  in  the  planning  report/final 
environmental  statement  (PR/FES),  as 
the  most  efficient  and  environmentally 
soimd  alternative  for  providing  safe 
salmon  and  steelhead  passage  at  Savage 
Rapids  Dam.  Reclamation  recommended 
the  Preferred  Alternative  of  the  GPID, 
but  it  appears  that  they  now  wish  to 
pursue  a  different  course  of  action.  In 
view  of  this.  Reclamation  will  not 
pursue  congressional  action  to  authorize 
or  fund  implementation  of  the  Preferred 
Alternative  identified  in  the  PR/FES. 
ADDRESSES:  Copies  of  the  ROD  may  be 
requested  from  the  following  locations: 
Bureau  of  Reclamation,  Pacific 

Northwest  Region,  1150  North  Curtis 

Road.  Boise,  ID  83706-1234 
Bureau  of  Reclamation,  Lower  Columbia 

Area  Office,  825  NE  Multnomah, 

Suite  1110,  Portland,  OR  97232 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Eric  Glover  (503)  872-2795. 
SUPPLEMENTARY  INFORMATION:  The 
primary  objectives  of  the  Josephine 
County  Water  Management 
Improvement  Study  were  to  (1)  identify 
a  permanent  solution  to  salmon  and 
steelhead  passage  problems  at  Savage 
Rapids  Dam  and  (2)  help  resolve 
conflicts  over  water  uses  in  Josephine 
County.  A  PR/FES  focusing  only  on 
salmon  and  steelhead  passage  concerns 
at  the  dam  and  the  associated  diversion 
facilities  was  filed  on  August  30, 1995. 
In  addition  to  the  no  action  alternative, 
two  action  alternatives  were  evaluated 
in  the  PR/FES.  The  Pumping  Alternative 
was  identified  as  the  Preferred 
Alternative  and  consists  of  three  parts: 
(1)  Replacement  of  GPID  pumping  and 
diversion  facilities  at  the  dam  with  two 
new  pumping  plants,  one  each  on  the 


north  and  south  sides  of  the  river,  (2) 
removal  of  the  dam  and  appurtenant 
structures  and  restoration  of  the  sites; 
and  (3)  forgiveness  of  remaining  debt  to 
the  Federal  Government  owed  by  GPID. 

Dated:  March  20, 1997. 
John  W.  Keys.  m. 
Regional  Director. 

[FR  Doc  97-8312  PUed  4-1-97;  8:45  am) 
I  COOK  4ai«-M-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overaeaa  Prfvale  Inveatment 
Corporation;  Sulimiasion  for  OMB 
Review;  Comment  Request 

AQB4CY:  Overseas  Private  Investment 

Corporation,  IDCA. 

ACTION:  Request  for  comments. 

summary:  At  OPIC's  request,  the  Office 
of  Management  and  Budget  (OMB)  is 
reviewing  this  information  collection  for 
emergency  processing  for  90  days. 

Under  tJie  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  is 
preparing  an  information  collection 
request  for  OMB  review  and  approval 
and  to  request  public  review  and 
comment  on  the  submission.  Comments 
are  being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  siunmarized  below. 
DATES:  Comments  must  be  received  on 
or  before  June  2, 1997. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  prepared  for 
submission  to  OMB  may  be  obtained 
from  the  Agency  Submitting  Officer. 
Comments  on  the  form  should  be 
submitted  to  the  Agency  Submitting 
Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer:  Lena 
Paulsen,  Manager,  Information  Center, 
Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
N.W.,  Washington,  D.C.  20527;  202/ 
336-8565. 

SUMMARY  OF  FORM  UNDER  REVIEW: 

Type  ofReauest:  New  form. 

Title:  Small  Business  Application  for 
PoUtical  Risk  Investment  Insurance 

Form  Number:  OPIC  223. 

Frequency  of  Use:  Once  per  investor 
per  project. 
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Type  of  Respondents:  Small  business 
or  other  institutions  qualifying  as  small 
business  under  OPIC's  definition 
(except  farms);  individuals  qualifying  as 
small  business  under  OPIC's  definition. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  Small 
U.S.  companies  or  citizens  investing 
overseas. 

Reporting  Hours:  4  hours  per  project. 

Number  of  Responses:  50  per  year. 

Federal  Cost:  $750  per  year. 

Authority  for  Information  Collection: 
Section  231  and  234(a),  239(d)  and 
240A  of  the  Foreign  Assistance  Act  of 
1961,  as  amended. 

Abstract  (Needs  and  Uses):  The  small 
business  application  is  the  principal 
document  used  by  OPIC  to  determine 
the  small  business  investor's  and 
project's  eligibility,  assess  the 
environmental  impact  developmental 
efl^ects  of  the  project  measure  the 
economic  effects  for  the  United  States 
and  the  host  country  economy,  and 
collect  information  for  underwriting 
analysis. 

Dated:  March  26. 1997. 
James  R.  Ofiiitt. 

Assistant  General  Counsel,  Department  of 
Legal  Affairs. 

(FR  Doc  97-8292  Filed  4-1-97;  8.45  am] 
aHXMQ  cooe  3>1«-01-M 


MTERNATIONAL  TRADE 
COMMISSION 

pnvMdgation  No.  337-TA-39e] 

Certain  Removable  Electronic  Cards 
and  Electronic  Card  Reader  Devices 
aruJ  Products  Containing  Same;  Notice 
of  Investigation 

AQB4CY:  hitemational  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Nodce  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
February  11, 1997,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Innovatron 
S.A.,  1  rue  Danton,  Paris,  France  75006. 
On  March  12,  1997,  the  Commission 
extended  by  two  weeks  the  thirty-day 
p>eriod  for  determining  whether  to 
institute  an  investigation  based  on  the 
complaint.  An  amended  complaint  was 
filed  on  March  14,  1997  and  a 
supplement  was  filed  on  March  20, 
1997.  The  amended  complaint,  as 
supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation. 


and  the  sale  within  the  United  States 
after  importation  of  certain  removable 
electronic  cards  and  electronic  card 
reader  devices  and  products  containing 
same  that  infringe  claim  8  of  U.S. 
Letters  Patent  4,404,464. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  amended  complaint, 
except  for  any  confidential  information 
contained  therein,  is  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Room  112,  Washington,  DC 
20436,  telephone  202-205-1802. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Conunission's  TDD  terminal  on  202- 
205-1810. 

FOR  FURtHER  INFORMATION  CONTACT: 
William  F.  Heinze,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2574. 

AUTHORmr:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  and  in  §  210.10  of  the 
Commission's  rules  of  practice  and 
procedure,  19  CFR  210.10. 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  March  26,  1997,  ordered  that — 

(1)  Pursuant  to  subsection  (b)  of  section 

337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be 
instituted  to  determine  whether 
there  is  a  violation  of  subsection 
(a)(1)(B)  of  section  337  in  the 
importation  into  the  United  States,  ' 
the  sale  for  importation,  or  the  sale 
within  the  United  States  after 
importation  of  certain  removable 
electronic  cards  or  electronic  card 
reader  devices  or  products 
containing  same  by  reason  of 
infringement  of  claim  8  of  U.S. 
Letters  Patent  4,404.464,  and 
whether  there  exists  an  industry  in 
the  United  States  as  required  by 
subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the  investigation 

so  instituted,  the  following  are 
hereby  named  as  parties  upon 
which  this  notice  of  investigation 
shall  be  served: 

(a)  The  complainant  is — Innovatron 
S.A.,  1,  rue  Danton,  Paris,  France 
75006 

(b)  The  respondents  are  the  following 


companies  alleged  to  be  in  violation 
of  section  337,  and  are  the  parties 
upon  which  the  complaint  is  to  be 
served:  Thomson  Multimedia,  S.A., 
9  Place  des  Vosges,  La  Defense 
Cedex,  Paris,  France 

Thomson  Consumer  Electronics,  Inc., 
10330  North  Meridian  Street, 
Indianapolis,  Indiana  46290 

(c)  William  F.  Heinze,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Ttade  Commission, 
500  E  Street,  S.W.,  Room  401-P, 
Washington,  DC  20436,  shall  be  the 
Commission  investigative  attorney, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Sidney  Harris  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Pursuant  to 
§§  201.16(d)  and  210.13(a)  of  the 
Conunission's  rules,  19  CFR  201.16(d) 
and  210.13(a),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  by  the  Commission  of  the 
complaint  and  the  notice  of 
investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  March  27.  1997. 

By  order  of  the  C<)nunission. 
Donna  R.  Koehnke, 
Secretary. 
jFR  Doc.  97-8363  Filed  4-1-97;  8:45  am) 
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pnvestigation  332-362] 

U.S.-Africa  Trade  Hows  and  Effects  of 
the  Uruguay  Round  Agreenoents  and 
U.S.  Trade  and  I>evelopnient  Policy 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Notice  of  opportunity  to  submit 
comments  in  connection  with  the  third 
annual  report. 

EFFECTIVE  DATE:  March  25,  1997. 

SUMMARY:  Following  receipt  on  March 
31, 1995,  of  a  letter  from  the  United 
States  Trade  Representative  (USTR),  the 
Commission  instituted  investigation  No. 
332-362,  U.S.-Afiica  Trade  Flows  and 
Effects  of  the  Uruguay  Round 
Agreements  and  U.S.  Trade  and 
Development  Policy  (60  FR  24884).  The 
USTR  letter  requested  that  the 
Conmiission  prepare  its  first  annual 
report  under  this  investigation  not  later 
than  November  15, 1995,  and  provide 
annually  thereafter  for  a  period  of  5 
years.  The  first  report  was  submitted  on 
November  15, 1995  (USITC  publication 
2938  issued  in  January  1996).  The 
second  annual  report  was  submitted  on 
October  4, 1996  (USITC  publication 
3000  issued  in  October  1996).  The  third 
annual  report  will  be  submitted  by 
October  31,  1997. 

FURTHER  INFORMATION  CONTACT: 
Constance  A.  Hamilton,  Office  of 
Economics  (202-205-3263),  or  William 
Gearhart,  Office  of  the  General  Counsel 
(202-205-3091)  for  information  on  legal 
aspects.  The  media  should  contact 
Margaret  O'Laughlin,  Office  of  External 
Relations  (202-205-1819).  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  on  (202-205-1810). 

Background 

Section  134  of  the  Uruguay  Round 
Agreements  (URAA),  Pub.  L.  103-465, 
directs  the  President  to  develop  a 
comprehensive  trade  and  development 
poUcy  of  the  countries  of  Africa.  The 
President  is  also  to  report  to  the 
Congress  annually  over  the  next  5  years 
on  the  steps  taken  to  carry  out  that 
mandate.  The  Statement  of 
Administrative  Action  that  was 
approved  by  the  Congress  with  the 
URAA  states  that  the  President  will 
direct  the  International  Trade 
Commission  to  submit  within  12 
months  following  the  enactment  of  the 
URAA  into  law,  and  annually  for  the  5 
years  thereafter,  a  report  providing  (1) 
an  analysis  of  U.S.-African  trade  flows, 
and  (2)  an  assessment  of  any  effects  of 
the  Uruguay  Round  Agreements,  and  of 


U.S.  trade  and  development  policy  for 
Africa  on  such  trade  flows. 

The  third  annual  report  on  U.S.- 
African trade  flows  and  effects  of  U.S. 
trade  and  development  policy  vtrill 
contain  the  following  information: 

(1)  An  update  of  U.S.-African  trade  and 
investment  flows  for  the  latest  year  available, 
including  both  overall  trade  and  trade  in  the 
following  major  sectors:  agriculture,  forest 
products,  textiles  and  apparel,  footwear, 
energy,  chemicals,  minerals  and  metals, 
machinery,  transportation  equipment, 
electronics  technology,  miscellaneous 
manufactures,  and  services.  It  also  requested 
that  the  basic  trade  flow  information  be 
provided  for  U.S.  trade  with  the  following 
regional  trade  groups:  the  Southern  African 
Customs  Union  (SACU),  the  Southern 
African  Development  Community  (SADC), 
Western  African  Economic  and  Monetary 
Union  (WAEMU),  and  Common  Market  for 
Eastern  and  Southern  Africa  (COMESA). 

(2)  An  identification  of  major 
developments  in  the  World  Trade 
Organization  and  in  U.S.  trade/economic 
activities  which  significantly  affect  U.S.- 
Africa trade  and  investment  flows  by  sector 
during  the  last  year.  Similarly,  to  the  extent 
possible,  changing  trade  and  economic 
activities  within  African  countries  that  have 
a  significant  im[)act  should  be  highlighted. 

(3)  Progress  in  regional  integration  in 
Africa. 

As  requested  by  the  USTR,  the 
Commission  will  limit  its  study  to  the 
48  countries  in  Sub-Saharan  Africa. 

Written  Submissions 

The  Commission  does  not  plan  to 
hold  a  public  hearing  in  coimection 
with  the  third  annual  report.  However, 
interested  persons  are  invited  to  submit 
written  statements  concerning  the 
matters  to  be  addressed  in  the  report. 
Commercial  or  financial  information 
that  a  party  desires  the  Commission  to 
treat  a  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
§  201.6  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.6). 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons  in  the  Office  of  the 
Secretary  to  the  Commission.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  not  later  than 
June  13, 1997.  All  submissions  should 
be  addressed  to  the  Secretary,  United 
Sates  International  Trade  Commission, 
500  E  Street  SW.  Washington,  IX: 
20436. 


Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-^205-2000. 

Issued:  March  27, 1997. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  97-8362  Filed  4-1-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlenrtent 
Commission 

[F.C.S.C.  Meeting  Notice  Na  5-«7] 
Sunshine  Act  Meeting 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time:  Tuesday,  April  15, 
1997,  9:00  a.m. 

Subject  Matter:  1 .  Hearings  on  the 
record  on  objections  to  Proposed 
Decisions  in  the  following  claims 
against  Albania: 
ALB-005— Mile  M.  Kasem 
ALB-010— Peter  Panos 
AL&-017— Aftwn  Cheh,  et  al. 
ALB-019— Vassil  Tamburi 
ALB-032,  ALB-034,  ALB-035,  and 

ALB-043 — Cleopatra  Karselas, 

Eftalia  Maliou,  George  Karselas,  and 

Olga  Dntule 
ALB-037— Jani  M.  Papa,  et  al. 
ALB-042 — Xhani  Femera,  et  al. 
ALB-054— Dude  Prifli 
ALB-092— Thanas  A.  Laske 
ALB-094 — Sulejman  Lelo 
ALB-112 — Demirhan  Bace 
ALB-113 — Katerina  Berberi 
ALB-115— Theodhora  Delle 
ALB-118,  ALB-139-^E:vdhoksi  Tollko, 

Sotiraq  Pan* 
ALB-119,  ALB-161— Aleksandra  Filipi, 

Anesti  Filipi,  et  al. 
ALB-122 — Vaios  Karagiannis 
ALB-1 23— Thomas  S.  Kalyvas 
ALB-124 — Elias  Kalyvas 
ALB-141— Mitre  Sofroni 
ALB-1 50 — Sotiraq  Qano 
ALB-151— Ismet  Rusi 
ALB-1 57— Victoria  Gallani 
ALB-1 73 — Marigo  Tellios,  et  al. 
ALB-1 79— Thanas  Dudo 
ALB-1 87— Helena  Liolin 
ALB-238 — Edward  Mehmet 
ALB-268 — Philip  Stevens,  et  at. 
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ALB-289— Aleksandra  Pepo 
ALB-304— Perikli  Papa 
ALB-307— Odise  Lakuriqi,  et  al. 

2.  Oral  hearings  on  objections  to 
Proposed  Decisions  in  the  following 
claims  against  Albania: 
9:30  a.ni.  ALB-178— Hariklia  Zoto,  et  al. 
10:00  a.m.  ALB-064 — Fejzi  Domni 
10:30  a.m.  ALB-093— Jorgo  Stoli 
11:00  a.m.  ALB-1 17— James  Elias 
11:30  a.m.  ALB-1 46 — Constance  Zotos, 

etal. 
12:00  p.m.  ALB-247— Stephen  Pantos 
12:30  p.m.  ALB-167— Peter  Panajoti 

Status:  Open. 

Subject  matter  not  disposed  of  at  the 
scheduled  meeting  may  be  carried  over 
to  the  agenda  of  the  following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  N.W.,  Washington,  DC  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW.,  Room 
6029,  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington.  DC.  March  28, 1997. 
David  E.  Bradley, 
Chief  Counsel. 
IFR  Doc.  97-8487  Filed  3-31-97;  ll.<)9  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  97-037] 

NASA  Advisory  Council,  Life  and 
MIcrogravity  Sciences  and 
Applications  Advisory  Committee,  Life 
and  Biomedical  Sciences  and 
Applications  Advisory  Subcommittee; 
mieeting 

AGBICY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee,  Life  and  Biomedical 
Sciences  and  Applications  Advisory 
Subcommittee  Meeting. 
DATES:  May  12,  1997,  8:30  a.m.  to  5:30 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration  Headquarters,  300 
E  Street,  SW,  MIC  7  A,  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT: 


Dr.  Frank  M.  Sulzroan.  Code  UL, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/358-0220. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  public 
from  1:00  p.m.  to  2:00  p.m.  in 
accordance  with  5  U.S.C.  522b(c)(6),  to 
allow  for  discussion  on  Committee 
membership.  The  remainder  of  the 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Update:  OfBce  of  Life  &  Microgravity 
Sciences  and  Applications,  Life 
Sciences  Division 

— NRC  Radiation  Report 

— Evolutionary  Biology 

— Closed  Session  on  Membership 

— Discussion  of  Committee  Findings 
and  Recommendations 

— Subcommittee  Report  Review 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  March  26, 1997. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
A  dministration . 

[FR  Doc.  97^429  Filed  4-1-97;  8:45  am] 

BIUJNQ  CODE  79ie-01-M 


[Notice  97-036] 

Notice  of  Proposed  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

summary:  NASA  hereby  gives  notice 
that  Link  Manufacturing,  Inc.,  of  Sioux 
Center,  Iowa  51250,  has  appUed  for  an 
exclusive  patent  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5.464,301.  entitled  "Rotary 
Latch,"  which  is  assigned  to  the  United 
Statias  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Johnson  Space  Center. 

DATES:  Resp>onses  to  this  notice  must  be 
received  by  fune  2.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hardie  R.  Barr.  Patent  Attorney,  Johnson 
Space  Center,  Mail  Code  HA,  Houston, 
TX  77058-3696,  telephone  (281)  483- 
1003. 


Dated:  March  27. 1997. 
Edward  A.  Frankle, 
General  Counsel. 
(FR  Doc.  97-8428  Filed  4-1-97;  8:45  am] 

BILLING  CODE  7S10-01-M 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  ttte  Arts; 
Proposed  Collection;  Comment 
Request 


action:  Notice. 


SUMMARY:  The  National  Endowment  for 
the  Arts,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  conducts  a  preclearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
proposed  and/or  continuing  collections 
of  information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
Rnancial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
National  Endowment  for  the  Arts  is 
soliciting  comments  concerning  the 
proposed  information  collection  of: 
Blanket  Justification  for  the  National 
Endowment  for  the  Arts  Panelist  Profile 
Form.  A  copy  of  the  current  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
June  2,  1997.  The  National  Endowment 
for  the  Arts  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  evaluate  the  accuracy 
of  the  agency,  including  whether  the 
information  will  have  practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
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use  of  appropriate  automated,  electrical, 
mechanical  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 
ADDRESSES:  A.B.  Spelhnan,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20506-000,  telephone 
202-682-5421  (this  is  not  a  toll-free 
number),  fax  202-578-5049. 

Dated:  March  27, 1997. 

Murray  Welsh, 

Director,  Administrative  Service,  National 
Endowment  for  the  Arts. 

[FR  Doc.  97-8279  Filed  4-1-97;  8:45  am] 

MLLMO  COCE  7S3r-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Submission  for  OMB  Review: 
Comment  Request 

Title  of  Collection:  Survey  of  Earned 
Doctorates. 

In  compliance  with  the  requirement 
of  Section  3508(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opporttmity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Science  Foundation  (NSF) 
publishes  periodic  summaries  of 
proposed  projects.  Such  a  notice  was 
published  at  62  FR  2691,  dated  January 
17,  1997.  No  comments  were  received. 

The  materials  are  now  being  sent  to 
OMB  for  review.  Send  any  written 
comments  to  Desk  Office,  OMB,  3145- 
033,  OIRA,  OMB,  Washington,  D.C. 
20503.  OMB  should  receive  comments 
within  30  days  after  the  date  of  this 
notice. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility,  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information,  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  data  collection 
techniques  and  other  forms  of 
information. 

Proposed  Project:  The  Survey  of 
Earned  Doctorates  has  been  conducted 
continuously  since  1958  and  is  jointly 
sponsored  by  five  Federal  agencies  in 
order  to  avoid  duplication.  It  is  an 
acciuate,  timely  source  of  information 
on  our  Nation's  most  precious 
resource — highly  educated  individuals. 

Data  is  obtained  from  each  person 
earning  a  research  doctorate  on  their 


field  of  specialty,  educational 
background,  sources  of  support  in 
graduate  school,  postgraduation  plans 
for  employment,  and  demographic 
characteristics.  The  information  is  used 
extensively  by  the  Federal  government, 
universities  and  others.  The  National 
Science  Foundation,  as  the  lead  agency, 
publishes  statistics  from  the  survey  in 
the  annual  publication  series  Selected 
Data  on  Science  and  Engineering 
Doctorates  (available  in  print  and 
electronically  on  the  World  Wide  Web). 
The  National  Academy  of  Sciences  also 
disseminates  a  free  report  entitled 
Summary  Report:  Doctorate  Recipients 
from  U.S.  Universities. 

We  anticipate  a  response  rate  of  95% 
and  expect  a  total  of  42,750  (45,000x.95) 
respondents  who  earned  a  research 
doctorate.  We  estimate  the  average 
burden  per  respondent  to  be  20  minutes 
and  the  entire  information  burden  for 
the  respondents  to  be  14,250  hours. 

Dated:  March  27, 1997. 
Gail.  A.  McHenry, 
NSF  Reports  Clearance  Officer. 
(FR  Doc.  97-8352  Filed  4-1-97;  8:45  am) 

BILLING  CODE  7S6fr-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-341] 

Detroit  Edison  Company;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Sigriificant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43,  issued  to  Detroit  Edison  Company 
(the  licensee),  for  operation  of  the  Fermi 
2  facility  located  in  Monroe  Coimty, 
Michigan. 

The  proposed  amendment  would 
revise  the  technical  specifications  to 
allow  elimination  of  response  time 
testing  requirements  for  selected 
instrument  loops  in  the  reactor 
protection  system,  isolaticm  system,  and 
emergency  core  cooling  system  based  on 
the  BWR  Owners'  Group  Topical  Report 
NEDO-32291A,  "System  Analyses  for 
Elimination  of  Selected  Response  Time 
Testing  Requirements,"  October  1995. 
Specifically,  the  response  time  testing 
requirements  proposed  to  be  eliminated 
are: 

(1)  Reactor  protection  system 
instrumentation — Sensors  for  reactor 
vessel  steam  dome  pressure-high  and 
reactor  vessel  low  water  level — Level  3. 


(2)  Isolation  actuation  system 
instrumentation — Sensors  for  reactor 
vessel  low  water  level — Level  1  and 
main  steam  line  flow-high,  and; 

(3)  Emergency  core  cooling  system 
actuation  instnmientation. 

The  March  27, 1997,  application 
requested  that  this  amendment  be 
processed  on  an  exigent  basis.  The  need 
for  exigent  processing  exists  in  that 
failure  of  the  Commission  to  act  in  a 
timely  manner  would  result  in  the 
delaying  of  resumption  of  operation  of 
Fermi  2.  The  licensee  was  unable  to 
make  a  more  timely  application  because 
the  licensee  only  recently  discovered 
that  the  existing  technical  specifications 
require  response  time  testing  prior  to 
restarting  the  unit.  The  NRC  has 
determined  that  the  licensee  used  its 
best  efforts  to  make  a  timely  application 
for  the  proposed  changes  and  that 
exigent  circumstances  do  exist  and  were 
not  the  result  of  any  intentional  delay 
on  the  part  of  the  licensee. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations.  

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  imder 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazaids  consideration,  which  is 
presented  below: 

(1)  The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  puTftose  of  the  proposed  Technical 
Specification  changes  is  to  eliminate 
response  time  testing  requirements  for 
selected  instrument  loops  in  the  Reactor 
Protection  System,  Isolation  System,  and 
Emergency  Core  Cooling  System.  However, 
l)ecau8e  of  the  continued  application  of  other 
Technical  Specification  testing  requirements 
such  as  channel  calibrations,  channel  checks, 
channel  functional  tests,  and  logic  system 
functional  tests,  the  resp>onse  time  of  these 
systems  will  be  maintained  within  the 
acceptance  limits  assumed  in  plant  safety 
analyses  and  required  for  successful 
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mit^tion  of  an  initiating  event.  The 
proposed  Technical  SpecificatioD  changes  do 
not  affect  the  capability  of  the  associated 
systems  to  perform  their  intended  function 
within  their  required  response  time. 

GE  (General  Electric]  and  the  BWR  (Boiling 
Water  Reactors)  Owners'  Group  have 
completed  an  evaluation  (Reference  1  (of  the 
March  27, 1997  application))  which 
demonstrates  that  response  time  testing  is 
unnecessary  due  to  other  Technical 
SpeciGcation  testing  requirements  listed  in 
the  preceding  ptaragrapii.  These  other  tests 
are  sufficient  to  identify  failure  modes  or 
degradations  in  instrument  response  time 
and  assure  operation  of  the  associated 
systems  within  acceptance  limits.  There  are 
no  failure  modes  that  can  be  detected  by 
response  time  testing  that  cannot  also  be 
detected  by  the  other  Technical  Specification 
tests. 

(2)  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  discussed  above,  the  proposed 
Technical  Specification  changes  do  not  affect 
the  cqwbility  of  the  associated  systems  to 
perform  their  intended  function  witiiin  the 
acceptance  limits  assumed  in  the  plant  safety 
analyses  and  required  for  successful 
mitigation  of  an  initiating  event.  Other  than 
the  elimination  of  selected  response  time 
tests  there  are  no  changes  to  plant  equipment 
or  configuration. 

(3)  The  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  current  Technical  Specification 
response  times  are  based  on  the  maximum 
allowable  values  assumed  in  the  plant  safety 
analjrses.  These  analyses  conservatively 
establish  the  margin  of  safety.  As  described 
above,  the  proposed  Technical  Specification 
changes  do  not  afiiect  the  capability  of  the 
associated  systems  to  pterform  their  intended 
function  within  the  allowsd  response  time 
used  as  the  basis  for  the  plant  safety  analyses. 
Plant  and  system  response  to  an  initiating 
event  will  remain  in  compliance  within  the 
assumptions  of  the  safety  analyses,  and 
therefore,  the  margin  of  safety  is  not  affected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefare,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  cotnments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 


shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment'involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur' very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
deUvered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Docimnent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  2, 1997,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
a^ected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  sliall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Monroe 
Coimty  Library  System,  3700  South 
Custer  Road,  Monroe,  Michigan  48161. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 


As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Aci  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  mi  the 
petitioner's  iViterest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

ISIot  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the « 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the  * 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  £act.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
{>articipate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
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participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Pubhc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  John 
Haimon:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  nimiber  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  John  Flynn, 
Esq.,  E)etroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan 
48226,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  liearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  t>e  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  res{}ect  to  this 
action,  see  the  application  for 


amendment  dated  March  27, 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Doctiment 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room,  located  at 
the  Monroe  Coimty  Library  System, 
3700  South  Custer  Road,  Monroe, 
Michigan  48161. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 

Linh  N.  Tran, 

Project  Manager,  Project  Directorate  lU-l, 
Division  of  Reactor  Projects — /7///V,  Office  of 
Nuclear  Reactor  Regulation. 

(PR  Doc.  97-8548  Filed  4-1-97;  8:45  am) 
BaiMGCOOC  Tseo-oi-p 


[Docket  No.  50-390] 

Watts  Bar  Nuclear  Plant,  Unit  1;  Notice 
of  Consideration  of  Issuance  of 
Amendnient  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  For  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
90,  issued  to  the  Tennessee  Valley 
Authority  (TVA  or  the  licensee),  for 
operation  of  the  Watts  Bar  Nuclear  Plant 
(WBN),  Unit  1  located  in  Rhea  County, 
Tennessee.  This  Notice  supersedes  a 
Notice  placed  in  the  Federal  Register  on 
March  26. 1997  (62  FR  14469)  on  this 
matter. 

The  proposed  amendment  would 
revise  the  Watts  Bar  Nuclear  Plant 
(WBN)  Unit  1  Technical  Specifications 
to  increase  the  enrichment  and  storage 
capacity  of  the  spent  fuel  pool  racks. 
The  proposed  modification  increases 
the  WBN  spent  fuel  storage  capacity 
from  484  fuel  assemblies  to  1835  fuel 
assemblies.  The  initial  enrichment  of 
the  fuel  to  be  stored  in  the  spent  fuel 
storage  racks  will  be  increased  from  3.5 
weight  percent  (wt%)  to  5.0  wt%.  This 
modification  would  also  change  the 
spacing  of  stored  fuel  assembly  center- 
to-center  spacing  from  a  nominal  10.72 
inches  to  10.375  inches  in  24  PaR  flux 
trap  rack  modules  and  8.972  inches  in 
ten  smaller  bumup  credit  rack  modules 
to  be  installed  peripherally  along  the 
south  and  west  pool  walls  and  in  a 
single  15  X  15  bumup  credit  rack  to  be 
installed  in  the  cask  pit. 

In  addition  to  the  above  proposed 
revisions,  two  Umiting  conditions  for 
operation  v<rill  be  added  to  require  that 
the  combination  of  initial  enrichment 
and  burnup  of  each  spent  fuel  assembly 
to  be  stored  is  in  the  acceptable  region 


and  to  require  boron  concentration  of 
the  ccsk  pit  to  be  greater  than  or  equal 
to  2000  parts  per  million  (ppm)  during 
fuel  movement  in  the  flooded  cask  pit. 
As  an  added  protection  to  the  fuel 
stored  in  the  cask  pit  area,  the  Technical 
Requirements  Manual  (TRM)  is  being 
revised  to  require  that  an  impact  shield 
be  in  place  over  the  fuel  when  heavy 
loads  are  moved  near  or  across  the  cask 
pit  area. 

The  WBN  Unit  1  Technical 
Specification  Bases  and  the  TRM  would 
be  revised  to  support  these  changes. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
faciUty  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  Its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  Nuclear  Regulatory  Commission  has 
provided  standards  for  determining  whether 
a  significant  hazards  consideration  exists  (10 
CFR  50.92(c)).  A  prop>osed  amendment  to  an 
operating  license  for  a  fecility  involves  no 
significant  hazards  consideration  if  operation 
of  the  fecility  in  accordance  with  the 
proposed  amendment  would  not  (1)  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated,  or  (3)  involve 
a  significant  reduction  in  a  margin  of  safety. 
Each  standard  is  discussed  below  for  the 
proposed  amendment 

(1)  Operation  of  the  fecility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  following  potential  scenarios  were 
considered: 

1.  A  spent  fuel  assembly  drop. 

2.  Drop  of  the  transfer  canal  gate  or  the 
cask  pit  divider  gate. 

3.  A  seismic  event 

4.  Loss-of-cooling  flow  in  the  spent  fiiel 
pool. 

5.  Installation  activities. 

The  effect  of  additional  spent  fuel  pool 
storage  cells  fully  loaded  with  fuel  on  the 
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first  four  potential  accident  scenarios  listed 
above  has  been  considered.  It  was  concluded 
that  after  installation  activities  have  been 
completed,  the  presence  of  additional  fuel  in 
the  pool  does  not  increase  the  probability  of 
occurrence  of  these  four  events.  Also,  b^ed 
on  evaluations  of  bulk  pool  temperature,  rack 
seismic  responses,  and  refueling  accidents,  it 
is  reasonable  to  conclude  that  there  is  no 
significant  increase  in  the  consequences  of 
these  events  after  installation  is  complete 
(See  Refierence  1).  During  the  installation 
activities,  the  following  considerations 
support  a  conclusion  that  neither  the 
probability  or  consequences  of  these  four 
scenarios  would  be  significantly  increased. 

A  spent  fuel  assembly  cannot  be  dropped 
during  installation  of  the  24  Programmed  and 
Remote  System  Corporation  (PaR)  flux  trap 
rack  modules  because  this  activity  will  take 
place  before  the  end  of  operating  cycle  one 
and  there  will  be  no  spent  fuel  in  the  WBN 
pool  to  be  moved  or  shuffled.  Before 
installing  the  ten  smaller  bumup  credit  racks 
in  the  pool,  some  foel  will  be  moved  to  create 
a  three  foot  lateral  free  zone  clearance  from 
stored  fuel.  This  would  involve  a  one-time 
movement  of  an  estimated  maximum  of  225 
foel  assemblies,  which  is  less  tha{n|  half  the 
foel  movements  during  one  refoeling  outage. 
This  does  not  significantly  increase  the 
probability  of  dropping  a  foel  assembly, 
particularly  when  the  many  administrative 
controb  and  physical  limitations  imposed  on 
foel  handling  operations  are  considered.  The 
foel  handling  system  consists  of  equipment 
and  structures  utilized  for  safely 
implementing  refoeling  operations  in 
accordance  with  requirements  of  General 
Design  Criteria  61  and  62  of  10  CFR  50, 
Appendix  A.  The  radiological  dose 
consequences  of  dropping  a  5.0  wt%  foel 
assembly  are  different  from  the  previous 
FSAR  [Final  Safety  Analysis  Report] 
evaluation  for  the  3.5  wt%  foel  assembly. 
The  Beta  and  Gamma  doses  decrease  and  the 
maximum  thyroid  dose  increase  is  less  than 
9%.  Therefore,  the  change  in  calculated  dose 
values  is  insignificant  and  remains  well 
within  regulatory  guidelines. 

It  may  be  necessary  to  move  the  transfer 
canal  gate  and  the  cask  pit  divider  gate 
between  their  gated  and  stored  positions 
during  installation  of  the  bumup  credit 
"baby"  rack  nodules  along  the  south  and 
west  walls.  During  rack  installation,  the 
previously  mentioned  three  foot  lateral  free 
zone  clearance  to  stored  foel  would  exist. 
Therefore,  no  heavy  load  would  be  carried 
directly  over  irradiated  foel  during 
installation  of  the  racks.  There  are  numerous 
design  features  which  comply  with  NUREG- 
0612  to  preclude  these  gates  from  dropping 
on  spent  foel.  These  featiires  include  design 
of  the  lifting  devices,  design  of  the  crane,  and 
use  M  written  procedures.  Alao,  the 
evaluation  results  for  a  gate  drop  on  the  racks 
indicates  that  p«manent  damage  to  a  foel 
storage  cell  is  limited  to  a  maximum  depth 
of  kess  than  six  inches  below  the  top  of  the 
rack  with  no  effect  on  the  subcriticality  of 
foel  stored  in  adjacent  cells.  Based  on  the 
foregoing,  it  is  reasonable  to  concfode  that 
gate  handling  during  the  installation  of  the 
"baby"  racks  would  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident 


The  probability  of  a  seismic  event  is  not 
related  to  installation  activities.  The  worst 
consequence  resulting  from  a  seismic  event 
during  installation  activities  would  occur 
during  handling  of  a  rack.  The  consequences 
would  be  insignificant  because  the  Auxiliary 
Building  crane  is  seismically  qualified  and 
both  handling  equipment  and  operations 
meet  the  criteria  of  NUREG-0612. 
Nevertheless,  if  the  seismic  event  resulted  in 
a  rack  drop,  the  consequences  are 
insignificant,  i.e.,  localized  damage  to  the 
pool  liner  and  a  minor  leak  rate  which  would 
be  small  in  comparison  to  available  installed 
makeup  capacity.  The  cooling  and  shielding 
of  the  sp>ent  foel  would  remain  unaffected. 
Also  the  racks  being  moved  are  empty  during 
installation  and  therefore,  the  criticality 
consequences  of  seismic  events  are  bounded 
by  evaluations  for  loaded  racks. 

Rack  installation  activities  cannot 
cause  an  accidental  loss-of-cooiing  flow 
in  the  spent  fuel  pool.  The  vital 
components  of  the  spedt  fuel  pool 
cooling  and  cleanup  system  (SFPCCS) 
are  not  located  proximate  to  the  pool 
installation  activities.  Coolant  flow  may 
be  deliberately  curtailed  to  facilitate 
installation  of  the  "baby"  racks  directly 
beneath  the  dischai^e  piping  in  the 
southwest  comer  of  the  pool.  The  effects 
of  such  an  action  would  be  readily 
minimized  and  made  inconsequential 
during  the  detailed  installation  planning 
phase  by  selecting  a  time  when  decay 
heat  input  from  stored  fuel  is  relatively 
constant.  Also  careful  preplanning  of 
the  work  would  minimize  out-of-service 
time  and  provide  for  intermittent 
coolant  flow  restart,  if  necessary,  to 
maintain  acceptable  bulk  coolant 
temperatures.  Similarly,  the  effect  of  an 
independently  initiated  loss-of-coolant 
flow  incident  on  reracking  activities  can 
be  easily  accommodated  by  stopping 
work,  as  necessary,  to  mitigate  any 
adverse  effects  on  the  installation 
prtM^ess.  The  consequences  of  loss-of- 
cooling  flow  in  the  spent  fuel  pool 
during  installation  are  bounded  by  the 
analysis  in  Chapter  5  of  the  report 
which  includes  the  situation  in  which 
"baby"  racks  and  the  15  x  15  cask  pit 
rack  are  installed,  and  the  pool  is  filled 
to  capacity  with  sf>ent  fuel. 

With  regard  to  the  actual  installation 
activities,  the  existing  WBN  TRM  prohibits 
loads  in  excess  of  2059  pounds  from  travel 
over  foel  assemblies  in  the  storage  pool  and 
requires  the  associated  crane  interlocks  and 
physical  stops  be  periodically  demonstrated 
ofterable.  During  installation,  racks  and 
associated  handling  tools  will  be  moved  over 
the  spent  foel  pool,  however  there  will  be  no 
foel  in  the  pool  when  the  24  flux  trap  rack 
modules  are  installed.  A  three  foot  lateral 
free  zone  clearance  from  stored  spent  foel 
will  be  maintained  during  installation  of  the 
ten  smaller  bumup  credit  rack  modules. 
Installation  work  in  the  spent  foel  pit  area 
will  be  controlled  and  performed  in  strict 
accordance  with  specific  written 
instructions. 


NUREG-0612  states  that  in  lieu  of 
providing  a  single  failure-proof  crane  system, 
the  control-of-heavy-loads  guidelines  can  be 
satisfied  by  establishing  that  the  potential  for 
a  heavy  load  drop  is  extremely  small.  Storage 
rack  movements  to  be  accomplished  with  the 
WBN  Auxiliary  Building  crane  will  conform 
with  NUREG-0612  guidelines  in  that  the 
probability  of  a  drop  of  a  storage  rack  is 
extremely  small.  The  crane  has  a  tested 
capacity  of  125  tons.  The  maximum  weight 
of  any  existing,  replacement,  or  new  storage 
rack  and  its  associated  handling  tool  is  less 
than  20  tons.  Therefore,  there  is  ample  safety 
factor  margin  for  movements  of  the  storage 
racks  by  the  Auxiliary  Building  crane. 
Special  lifting  devices,  which  have 
redundancy  or  a  rated  capacity  sufficient  to 
maintain  adequate  safiety  fectors,  will  also  be 
utilized  in  the  movements  of  the  storage 
racks.  In  accordance  with  NUREG-0612, 
Appendix  B,  the  safety  margin  ensures  that 
the  probability  of  a  load  drop  is  extremely 
low. 

Future  load  travel  over  foel  stored  in  a  rack 
specifically  designed  for  the  cask  loading 
area  of  the  cask  pit  will  be  prohibited  unless 
an  impact  shield,  which  has  beep  specifically 
designed  for  this  purpose,  is  covering  the 
area.  L,oads  that  are  permitted  when  the 
shield  is  in  place  must  meet  analytically 
determined  weight,  travel  height,  and  cross- 
seetional  area  criteria  that  preclude 
penetration  of  the  shield.  A  Technical 
Requirement  (TR)  has  been  proposed  that 
incorporates  the  previously  mentioned  load 
criteria. 

Also  a  rack  change-out  sequence  is  being 
developed  that  addresses  removal  of  the 
existing  racks,  movement  of  the  new  racks 
into  the  Auxiliary  Building,  initial  staging  on 
the  refoeling  floor,  and  final  installation  in 
the  pool.  The  change-out  sequence  objectives 
include  establishing  lift  heights,  travel 
distances,  and  number  of  lifts  to  be  as  low 
as  reasonably  achievable.  Accordingly,  it  is 
concluded  that  the  proposed  installation 
activities  will  not  significantly  increase  the 
probability  of  a  load-handling  accident.  The 
consequences  of  a  load-handling  accident  are 
unaffected  by  the  proposed  installation 
activities. 

The  consequences  of  a  sptent  foel  assembly 
drop  were  evaluated,  and  it  was  determined 
that  the  racks  will  not  be  distorted  such  that 
the  racks  would  not  perform  their  safety 
fonction.  The  criticality  acceptance  criterion, 
Kcfr  less  than  or  equal  to  0.95,  is  not  violated, 
and  the  calculated  doaes  are  well  within  10 
CFR  Part  100  guidelines.  The  radiological 
consequences  of  the  foel  assembly  drop 
accident  evaluated  for  WBN,  have  changed, 
however,  the  changes  do  not  involve  a 
significant  increase  in  consequences  and  are 
well  within  the  10  CFR  100  requirements. 

A  TRM  change  has  been  proposed  that 
would  permit  the  transfer-canal  gate  and  the 
divider  gate  for  the  cask  pit  to  travel  over  foel 
assemblies  in  the  S()ent  foel  pool  during 
movement  between  their  gated  and  stored 
position.  Rack  damage  is  restricted  to  an  area 
above  the  active  foel  region,  therefore, 
neither  criticality  nor  radiological  concerns 
exist. 

The  consequences  of  a  seismic  event  have 
been  evaluated.  The  replacement  racks  are 
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designed  and  fabricated  and  the  new  racks 
will  be  fabricated  to  meet  the  requirements 
of  applicable  portions  of  the  NRC  regulatory 
guides  and  published  standards.  Design 
margins  have  been  provided  for  rack  tilting, 
deflection,  and  movement  such  that  the  racks 
do  not  impact  each  other  or  the  spent  foel 
pool  walls  in  the  active  foel  region  during  the 
postulated  seismic  events.  The  free-standing 
racks  will  maintain  their  integrity  during  and 
after  a  seismic  event.  The  foel  assemblies 
also  remain  intact  and  therefore  no  criticality 
concerns  exist. 

The  spent  foel  pool  system  is  a  passive 
system  with  the  exception  of  the  fuel  pool 
cooling  train  and  heating,  ventilating,  and 
air-conditioning  (HVAC)  equipment. 
Redundancies  in  the  cooling  train  and  HVAC 
hardware  are  not  reduced  by  the  planned  foel 
storage  modification.  The  f>otential  increased 
heat  load  resulting  from  any  additional 
storage  of  spent  foel  is  well  within  the 
existing  system  cooling  capacity.  Therefore, 
the  probability  of  occurrence  or  malfonction 
of  safety  equipment  leading  to  the  loss-of- 
cooling  flow  in  the  spent  foel  pool  is  not 
significantly  affected.  Furthermore,  the 
consequences  of  this  type  incident  are  not 
significantly  increased  from  previously 
evaluated  cooling  system  loss  of  flow 
malfonctions.  Thermal-hydraulic  scenarios 
assume  the  reracked  pool  is  approximately 
90%  foil  with  spent  foel  assemblies.  From 
this  starting  point,  the  remainfog  storage 
capacity  is  utilized  by  analyzing  both  normal 
and  unplanned  full  core  off  loads  using 
conservative  assumptions  and  previously 
established  methods.  Calculated  values 
include  maximum  pool  water  bulk 
temperature,  coincident  maximum  pool 
water  local  temperature,  the  maximum  foel 
cladding  tempterature,  time-to-boil  after  loss- 
of-cooling  paths,  and  the  effect  of  flow 
blockage  in  a  storage  cell. 

Although  the  proposed  modification 
increases  the  pool  heat  load,  results  from  the 
at)ove  analyses  yield  a  maximum  bulk 
temperature  less  than  160  degrees  Fahrenheit 
which  is  below  the  bulk  boiling  temperature. 
Also  the  maximum  local  water  temperature 
is  below  nucleate  boiling  condition  values. 
Associated  results  from  corresp)onding  loss- 
of-cooling  evaluations  give  minimums  of  5.3 
hours  before  boiling  begins  and  45  hours 
before  the  pool  water  level  drops  to  the 
minimum  required  for  shielding  sp>ent  foel. 

This  is  sufficient  time  to  begin  utilization 
of  available  alternate  sources  of  makeup 
cooling  water.  Also,  the  effect  of  the 
increased  thermal  loading  on  the  pool 
structure,  associated  cooling  system,  and 
components  was  evaluated  and  determined 
to  establish  an  acceptable  des^  basis  with 
the  new  storage  configuration.  No 
modifications  were  necessary  because  of  the 
increased  temperature. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  proposed  naodification  has  been 
evaluated  in  accordance  with  the  guidance  of 
the  NRC  position  paper  entitled,  "OT 
Position  for  Review  and  Acceptance  of 
Spent-Fuel  Storage  and  Handling 


Applications",  appropriate  NRC  regulatory 
guidelines;  appropriate  NRC  standard  review 
plans;  and  appropriate  industry  codes  and 
standards.  Proven  analytical  technology  was 
used  in  designing  the  planned  foel  storage 
expansion  and  will  be  utilized  in  the 
installation  process.  Basic  reracking 
technology  has  been  developed  and 
demonstrated  in  applications  for  foel  pool 
cafMcity  increases  that  have  already  received 
NRC  staff  approval. 

Proposed  TSs  for  the  spent  foel  storage 
racks  use  bumup  credit  and  foel  assembly 
administrative  placement  restrictions  for 
criticality  control.  These  restrictions  are 
described  in  the  proposed  change  to  the 
design  features  section  of  the  TSs  by 
reference  to  the  Spent  Fuel  Pool 
Modifications  report.  Additional  evaluations 
were  required  to  ensure  that  the  criticality 
criterion,  k«fr  less  than  or  equal  to  0.95,  is 
maintained.  These  include  evafoation  for  the 
abnormal  placement  of  unirradiated  (fresh) 
foel  assemblies  of  5.0  wt%  enrichment  into 
a  storage  cell  location  designed  for  lower 
enrichment  or  irradiated  foel.  Soluble  boron, 
for  which  credit  is  permitted  under  these 
abnormal  conditions,  ensures  that  reactivity 
is  maintained  substantially  less  than  the 
design  requirement.  For  example,  if  the  PaR 
flux  trap  racks  are  inadvertently  all  loaded 
with  fresh  assemblies  of  the  maximum  5.0 
wt%  foel  instead  of  observing  the  3.8  wt% 
and  6.75  MWD/KgU  controls,  the  worth  of 
the  2000  ppm  borated  water  is  sufficient  to 
lower  the  k^fr  of  the  storage  racks  to  O.SS.  The 
existing  and  proposed  TSs  require  boron 
concentration  in  the  pool  and  cask  pit  to  be 
greater  than  or  equal  to  2000  ppm  during  foel 
movement.  An  analytical  determination  of 
the  reactivity  worth  of  2000  ppm  borated 
water  in  the  spwnt  foel  storage  pool  predicted 
the  change  in  k«fr  to  be  approximately  17 
percent  kcfr.  Although  no  credit  for  soluble 
boron  was  proposed  in  the  TSs,  it  was  also 
determined  by  an  independent  calculation 
that  a  minimum  concentration  of  520  ppm 
soluble  boron  allows  the  unrestricted  storage 
of  5.0  wt%  enriched  foel  in  the  PaR  flux  trap 
racks. 

The  Holtec-designed  peripheral  "baby" 
racks  and  the  15x15  racks  in  the  cask 
loading  area  can  safely  and  conservatively 
store  fuel  of  5  wt%  initial  enrichment  burned 
to  41  MWD/kgU  or  lower  enriched  foel  with 
lower  bumup,  i.e.,  foel  of  equivalent 
reactivity.  Evaluations  have  confirmed  that, 
for  the  abnormal  placement  of  a  fresh  foel 
assembly  of  5.0  wt%  in  these  racks,  the 
criticality  criterion  is  maintained  with  the 
existing  and  proposed  TS  requirements  of 
2000  ppm  soluble  boron. 

Although  these  changes  required 
addressing  additional  aspects  of  a  previously 
analyzed  accident,  the  possibility  of  a 
previously  unanalyzed  accident  is  not 
created. 

The  impact  shield  design  together  with  its 
attendant  administrative  controls  and 
NUREG-0612  heavy  load  lift  compliance, 
renders  the  possibility  of  a  heavy  load  drop 
on  foel  as  not  credible  in  accordance  with  the 
NUREG-0612  single-feilure-proof  criteria. 
Accordingly,  since  this  particular  part  of  the 
proposed  reracking  modification  is  not  a 
change  that  could  malfonction  by  a  new 


single  feilure,  the  movement  of  heavy  loads 
over  the  cask  pit  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

It  is  therefore  concluded  that  the  proposed 
reracking  does  not  create  the  p>ossibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  analyzed. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  maigin  of 
safety. 

The  design  and  technical  review  process 
applied  to  the  reracking  modification 
included  addressing  the  following  areas: 

1.  Nuclear  criticality  considerations. 

2.  Thermal-hydraulic  considerations. 

3.  Mechanical,  material,  and  structural 
considerations. 

The  established  acceptance  criterion  for 
criticality  is  that  the  neutron  multiplication 
fector  shall  be  less  than  or  equal  to  0.95, 
including  all  uncertainties.  The  results  of  the 
criticality  analyses  for  the  rack  designs 
demonstrate  that  this  criterion  is  satisfied. 
The  methods  used  in  the  criticality  analysis 
conform  to  the  applicable  pmrtions  of  NRC 
guidance  and  industry  codes,  standards,  and 
sp>ecifications.  In  meeting  the  acceptance 
criteria  for  criticality  in  the  sp)ent  foel  pool 
and  the  cask  loading  area,  such  that  kcfr  is 
always  less  than  0.95  at  a  95/95  p>ercent 
probability  tolerance  level,  the  proptosed 
amendment  doe^ot  involve  a  significant 
reduction  in  the  margin  of  safety  for  nuclear 
criticality. 

Conservative  methods  and  assumptions 
were  used  to  calculate  the  maximum  foel 
temperature  and  the  increase  in  temperature 
of  the  water  in  the  spxsnt  foel  pit  area.  The 
thermal-hydraulic  evaluation  used  methods 
previously  employed.  The  proposed  storage 
modification  will  increase  the  heat  load  in 
the  s[>ent  foel  [xx)l,  but  the  evaluation  shows 
that  the  existing  sp>ent  foel  cooling  system 
will  maintain  the  bulk  pool  water 
temp>erature  at  or  befow  160  degrees 
Fahrenheit.  Thus  it  is  demonstrated  that  the 
worst-case  p)eak  value  of  the  pxml  bulk 
temp>erature  is  considerably  lower  than  the 
bulk  boiling  temperature.  Evaluation  also 
shows  that  maximum  local  water 
tem[)erature8  along  the  hottest  foel  assembly 
are  below  the  nucleate  boiling  condition 
value.  Thus,  there  is  no  significant  reduction 
in  the  margin  of  safety  for  thermal  hydraulic 
or  sp)ent  fuel  cooling  considerations. 

The  mechanical,  material,  and  structural 
design  of  the  spent  fuel  racks  is  in 
accordance  with  applicable  pmrtions  of  NRCs 
[>osition  in  "OT  Position  for  Review  and 
Acceptance  of  Spent-Fuel  Storage  and 
Handling  Applications,"  dated  April  14, 
1978  (as  modified  January  18, 1979),  as  Mrell 
as  other  applicable  NRC  guidance  and 
industry  codes.  The  primary  safety  function 
of  the  sp>ent  foel  racks  is  to  maintain  the  fuel 
assemblies  in  a  safe  configuration  through 
normal  and  abnormal  loading  conditions. 
Abnormal  loadings  that  have  been  evaluated 
with  acceptable  results  and  discussed 
previously  include  the  effect  of  an 
earthquake  and  the  impact  because  of  the 
drop  of  a  foel  assembly.  The  rack  materials 
used  are  compatible  with  the  foel  assemblies 
and  the  envirorunent  in  the  spient  foel  p>ool. 
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Th«  structural  design  for  the  new  racks 
provides  tilting,  deflection,  and  movement 
margins  such  that  the  racks  do  not  impact 
each  other  or  the  spent  fuel  pit  walls  in  the 
active  fuel  region  during  the  postulated 
seismic  events.  Also  the  spent  fuel 
assemblies  themselves  remain  intact  and  no 
criticality  concerns  exist.  In  addition,  finite 
element  analysis  methods  were  used  to 
evaluate  the  continued  structural 
acceptability  of  the  spent  fuel  pit.  The 
analysis  was  performed  in  accordance  with 
"Building  Code  Requirements  for  Reinforced 
Concrete."  (AQ  318-63.77).  Therefore,  with 
respect  to  mechanical,  material,  and 
structural  considerations,  there  is  no 
significant  reduction  in  a  margin  of  safety. 

Summary 

Based  on  the  above  analysis,  TVA  has 
determined  that  operation  of  WBN,  in 
accordance  with  the  proposed  amendment, 
would  not:  (1)  involve  a  significant  increase 
in  the  probability  of  consequences  of  an 
accident  previously  evaluated,  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  Crom  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  Therefore, 
operations  of  WBN  in  accordance  with  the 
proposed  amendments  as  described  do  not 
involve  significant  hazard  considerations  as 
defined  in  10  CPR  50.92  and  that  the  criteria 
of  10  CFR  50.91  have  accordingly  been  met. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
detennination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  focility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  ail  public 
and  State  comments  received.  Should 
the  Conunission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 


Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22.  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  2.  1997,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1001  Broad  Street.  Chattanooga, 
Tennessee  37402.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 


property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  {>etition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  he 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing. 

The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
appUcant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective. 
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notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Mr. 
Frederick  J.  Hebdon:  petitioner's  name 
and  teleplrone  number,  date  petition 
was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC,  and  to  General 
Coimsel,  Tennessee  Valley  Authority, 
ET  lOH,  400  West  Summit  Hill  Drive, 
Knoxville,  Tennessee  37902,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties."  The  hybrid  procedures  in 
section  134  provide  for  oral  argument 
on  matters  in  controversy,  preceded  by 
discovery  under  the  Commission's 
rules,  and  the  designation,  following 
argument,  of  only  those  factual  issues 


that  involve  a  genuine  and  substantial 
dispute,  together  with  any  remaining 
questions  of  law,  to  be  resolved  in  an 
adjudicatory  hearing.  Actual 
adjudicatory  hearings  are  to  be  held  on 
only  those  issues  found  to  meet  the 
criteria  of  section  134  and  set  for 
hearing  after  oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  Part  2,  Subpart  K. 
"Hybrid  Hearing  Procedures  for 
Expansion  of.Spent  Nuclear  Fuel 
Storage  Capacity  at  Civilian  Nuclear 
Power  Reactors"  (published  at  50  FR 
41670.  October  15.  1985)  to  10  CFR 
2.1101  et  seq.  Under  those  rules,  any 
party  to  the  proceeding  may  invoke  the 
hybrid  hearing  procedures  by  filing  with 
the  presiding  officer  a  written  request 
fororal  argument  under  10  CFR  2.1109. 
To  be  timely,  the  request  must  be  filed 
within  10  days  of  an  order  granting  a 
request  for  hearing  or  petition  to 
intervene.  (As  outlined  above,  the 
Commission's  rules  in  10  CFR  Part  2, 
Subpart  G,  and  2.714  in  particular, 
continue  to  govern  the  filing  of  requests 
for  a  hearing  or  petitions  to  intervene, 
as  well  as  the  admission  of  contentions.) 
The  presiding  officer  shall  grant  a 
timely  request  for  oral  argument.  The 
presiding  officer  may  grant  an  untimely 
request  for  oral  argument  only  upon 
showing  of  good  cause  by  the  requesting 
party  for  the  failure  to  file  on  time  and 
after  providingihe  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  shall  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  adjudicatory  hearing.  If  no 
party  to  the  proceedings  requests  oral 
argument,  or  if  all  untimely  requests  for 
oral  argument  are  denied,  then  the  usual 
procedures  in  10  CFR  Part  2,  Subpart  G, 

apply- 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated,  October  23,  1996,  as 
supplemented  on  December  11,  1996. 
January  31.  February  10  and  24  and 
March  11. 1997  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC,  and  at  the  local  public 
document  room,  located  at  the 
Chattanooga-Hamilton  County  Library, 
1001  Broad  Street,  Chattanooga, 
Tennessee. 


Dated  at  Rockville.  Maryland,  this  27th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Conunission. 
RoberlE.  Martin, 

Sr.  Project  Manager,  Project  Directorate  II- 
3,  Division  of  Reactor  Projects — ////.  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  97-8401  Filed  4-1-97;  8:45  am| 
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[Docket  No.  72-9] 

Department  of  Energy  Issuance  of 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 
Regarding  The  Transfer  of  Tlie 
lAaterials  License  SNM-2S04  and 
Sut}sequent  License  Amendment  For 
The  Fort  St  Vrain  Independent  Spent 
Fuel  Storage  Installation  From  The 
Public  Service  Company  of  Colorado 
to  The  U.S.  Department  of  Energy 

The  Nuclear  Regulatory  Commission 
is  considering  the  issuance  of  an  order 
apiHoving  an  application  from  the  U.S. 
Department  of  Energy,  Idaho  Operations 
Office  (the  applicant  or  DOE-ID)  dated 
December  17, 1996,  as  supplemented 
February  4,  5,  and  18,  andMartii  12  and 
13, 1997,  for  the  transfer  of  Materials 
License  SNM-2504  and  subsequent 
license  amendment,  under  the 
provisions  of  10  CFR  Part  72.  In  its 
application,  DOE-ID  included  the 
"Environmental  Report  for  the  Fort  St. 
Vrain  Independent  Spent  Fuel  Storage 
Installation"  (December  1996). 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  applicant  is  seeking  NRC 
approval  to  take  possession  of  spent 
nuclear  fuel  and  other  radioactive 
materials  associated  with  spent  nuclear 
fuel  storage  presently  in  the  possession 
of  the  Public  Service  Company  of 
Colorado  (PSCo)  at  its  Fort  St.  Vrain 
(FSV)  independent  spent  fuel  storage 
installation  (ISFSI)  located  in  Weld 
County,  Colorado,  and  to  own  and 
operate  the  FSV  ISFSI.  The  transfer  of 
an  ISFSLlicense  is  subject  to  NRC 
approval  under  10  CFR  72.50.  "Transfer 
of  License."  Pursuant  to  the  provisions 
of  10  CFR  Part  72,  the  term  of  the 
license  for  the  ISFSI  would  remain  as  is 
currently  licensed,  and  the  license 
would  expire  on  November  30,  2011.  If 
the  application  for  transfer  is  approved, 
the  Commission  will  issue  an  order 
consenting  to  the  transfer.  The  NRC  is 
also  considering  an  amendment  to  the 
materials  license  to  refiect  DOE-ID  as 
the  new  licensee  for  the  FSV  ISFSI  and 
the  addition  of  revised  Appendices  A, 
B,  and  C  to  the  license. 
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After  the  transfer  of  the  hcense  and 
subsequent  license  amendment,  DOE 
will  be  responsible  for  all  activities  at 
the  FSV  ISFSI,  including,  but  not 
limited  to.  operations,  maintenance, 
surveillance,  emergency  response, 
environmental  and  radiological 
monitoring,  training,  and  security. 

Need  for  the  Proposed  Action 

DOE-ID  applied  for  a  transfer  of 
Materials  License  SNM-2504  from  PSCo 
to  DOE.  Materials  License  SNM-2504 
authorizes  PSCo  to  receive,  handle, 
possess,  and  store  spent  nuclear  fuel 
elements  from  the  FSV  High- 
Temperature  Gas-Cooled  Reactor 
(HTGR)  in  the  FSV  ISFSI.  The 
authorized  place  of  use  is  the  FSV  ISFSI 
located  on  a  tract  of  land  adjacent  to  the 
former  FSV  Nuclear  Generating  Station, 
located  in  Weld  County,  Colorado,  near 
the  town  of  Platteville,  Colorado. 

The  FSV  HTGR  was  built  and 
operated  as  an  advanced  reactor  concept 
with  cooperation  between  U.S.  Atomic 
Energy  Commission  (AEC).  Gulf  General 
Atomic,  and  PSCo.  hi  1980.  DOE  agreed 
to  take  title  to  eight  fuel  segments  from 
the  FSV  HTGR.  EXDE  also  agreed  that,  in 
the  sole  discretion  of  DOE  and  under 
certain  conditions,  DOE  would  accept 
additional  spent  fuel  elements  without 
further  adjustment  to  the  contract.  Fuel 
segments  1  through  3  were  received  by 
Idaho  National  Engineering  Laboratory 
(INEL):  segment  1  in  1980;  segment  2  in 
1982;  and  segment  3  in  1984  and  1986. 
(Note:  Recently,  the  laboratory's  name 
was  changed  to  Idaho  National 
Engineering  and  Environmental 
Laboratory  or  INEEL.  For  the  purposes 
of  this  assessment,  the  term  INEL  will 
be  used  rather  than  INEEL.) 

Due  to  operational  difficulties,  the 
reactor  was  permanently  shut  down  in 
August  1989.  PSCo  decided  to 
decontaminate  and  decommission  the 
reactor  facility  and  terminate  the  10  CFR 
Part  50  license.  PSCo  successfully 
negotiated  with  DOE  for  INEL  to  receive 
the  remaining  FSV  fuel.  However,  after 
three  shipments  of  the  FSV  spent  fuel  to 
INEL.  the  Governor  of  the  State  of  Idaho 
prohibited  DOE  from  receiving  any 
subsequent  shipments  of  the  FSV  fuel. 
As  interim  storage  for  the  spent  nuclear 
fuel,  PSCo  selected  a  modular  vault  dry 
storage  system  (MVDSS)  designed  by 
GEC  Alsthom  Engineering  Systems. 
LTD. ,  and  licensed  by  Foster  Wheeler 
Energy  Corporation,  Energy 
Applications  Division  (formerly  Foster 
Wheeler  Energy  Applications,  Inc.).  On 
November  4.  1991,  NRC  issued  to  PSCo 
a  20-year  license  to  receive,  possess, 
store,  and  transfer  FSV  spent  nuclear 
fuel  to  the  ISFSI.  PSCo  began  loading 
the  ISFSI  with  fuel  on  December  26. 


1991.  and  completed  loading  on  June 
10.  1992. 

In  December  1995.  DOE  notified  the 
NRC  of  its  intent  to  purchase  the  FSV 
ISFSI  frtim  PSCo,  take  title  to  the  spent 
fuel,  and  transfer  Materials  License 
SNM-2504  from  PSCo  to  DOE.  On 
February  9. 1996.  DOE  and  PSCo  signed 
an  Agreement  in  Principle  stating  that 
DOE  took  immediate  title  to  the  spent 
nuclear  fuel  stored  in  the  FSV  ISFSI  and 
that  PSCo  would  manage  the  ISFSI  in 
accordance  with  SNM-2504,  at  DOE 
expense,  until  the  license  could  be 
transferred  from  PSCo  to  DOE. 

Therefore,  DOE  currently  has  title  to 
the  FSV  spent  fuel  stored  in  the  ISFSI. 
DOE  has  agreed  to  purchase  the  ISFSI 
from  PSCo  and  assume  responsibility 
for  the  operation  (including  in-situ 
receipt  of  the  spent  nuclear  fuel  and 
high-level  waste  contents,  storage, 
handling,  retrieval,  and  transfer, 
thereof),  maintenance,  and 
decommissioning  of  the  FSV  ISFSI. 
Transferring  Materials  License  SNM- 
2504  from  PSCo  to  DOE  is  needed  so 
that  the  responsibility  for  the  continued, 
safe  operation  of  the  FSV  ISFSI  lies  with 
DOE  as  owner  of  the  fuel  and  ISFSI. 

Environmental  Impacts  of  the  Proposed 
Action 

The  environmental  impacts  to  the 
FSV  site  have  been  analyzed  in  previous 
evaluations.  In  August  1972.  the  AEC 
issued  the  "Final  Environmental 
Statement  Related  to  the  Operation  of 
Fort  St.  Vrain  Nuclear  Generating 
Station."  hi  February  1991,  the  NRC 
issued  the  Environmental  Assessment 
Related  to  the  Construction  and 
Operation  of  the  Fort  St.  Vrain 
Indef)endent  Spent  Fuel  Storage 
Installation."  which  specifically 
evaluated  the  environmental  impacts 
related  to  the  construction  and 
operation  of  the  FSV  ISFSI.  This 
environmental  assessment  concluded 
that  the  FSV  ISFSI  would  not 
significantly  affect  the  quality  of  the 
human  environment.  Moreover,  in 
November  1992.  the  "Environmental 
Assessment  Regarding  Order 
Authorizing  Decommissioning  of  Fort 
St.  Vrain  Nuclear  Generating  Station," 
was  issued  which  covered 
decommissioning  activities  at  the 
facility,  and  this  assessment  was  issued 
after  the  Materials  License  SNM-2504 
was  granted  (November  4,  1991). 

The  proposed  action  is  administrative 
and  procedural  in  nature,  and  as  such, 
there  are  no  associated  environmental 
impacts  beyond  those  previously 
considered.  To  ensure  that  the 
environmental  monitoring  program  is 
acceptable,  DOE-ID's  proposed 
environmental  monitoring  program  and 


implementation  of  that  program  will  be 
assessed  and  documented  in  the  NRC 
staffs  safety  evaluation  report  in 
accordance  with  10  CFR  72.44(d)(2). 
DOE  will  need  to  demonstrate  that  its 
program  is  comparable  to  the  PSCo 
program. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  will  not  increase  the 
possibility  of  a  different  type  of 
accident,  and  will  not  decrease  the 
margin  of  safety.  There  are  no  changes 
being  made  in  the  types  of  any  effluents 
that  may  be  released  offsite,  and  there 
is  no  significant  increase  in  the 
allowable  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  environmental  impacts 
associated  with  the  proposed  action. 

Moreover,  it  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to- the 
proposed  action,  the  sta^  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

With  the  alternative  of  no  action  or 
denial  of  the  application.  PSCo  would 
retain  ownership  of  Materials  License 
SNM-2504  and  be  responsible  for  the 
continued  operation  and  maintenance  of 
the  ISFSI  while  DOE  has  title  to  the  hiel. 
This  ahemative  gives  one  organization 
responsibility  under  the  license  for  the 
radioactive  material  owned  by  another 
organization.  Therefore,  the  proposed 
action  is  preferable  because  the 
organization  that  owns  the  spent 
nuclear  fuel  would  have  responsibility 
under  license  for  its  possession. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Impact  Statement  Related  to  the 
Operation  of  Fort  St.  Vrain  Nuclear 
Generating  Station"  (August  1972),  and 
the  "Environmental  Assessment  Related 
to  the  Construction  and  Of)eration  of  the 
Fort  St.  Vrain  Independent  Spent  Fuel 
Storage  Installation"  (February  1991). 
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List  of  Agencies  and  Persons  Consulted 

The  Director  of  the  Laboratory  and 
Radiation  Services  Division  of  the 
Colorado  Department  of  Public  Health 
and  Environment  was  consulted  about 
the  EA  for  the_proposed  action.  This 
organization  had  no  comments  on  the 
proposed  action. 

Ihiring  a  public  meeting  held  on 
February  20, 1997,  the  DOE  and  PSCo 
staffs  were  consulted  regarding  the 
environmental  monitoring  program. 

References  used  in  preparation  of  the 

EA: 

1.  DOE-ID  License  Transfer 
Application,  including  the 
Decommissioning  Plan,  Emergency 
Plan,  Environmental  Report,  Quality 
Assurance  Requirements  and 
Description,  and  Technical 
Specifications,  dated  December  17, 
1996,  as  supplemented  February  4,  5, 
and  18,  and  March  12  and  13, 1997. 

2.  NRC,  "Environmental  Assessment 
Regarding  Order  Authorizing 
Decommissioning  of  Fort  St.  Vrain 
Nuclear  Generating  Station,"  dated 
November  1992. 

3.  NRC,  "Environmental  Assessment 
Related  to  the  Construction  and 
Operation  of  the  Fort  St.  Vrain 
Independent  Spent  Fuel  Storage 
Installation,"  dated  February  1991. 

4.  AEC,  "Final  Environmental 
Statement  Related  to  the  Operation  of 
Fort  St.  Vrain  Nuclear  Generating 
Station,"  dated  August  1972. 

5.  NRC,  10  CFR  Part  20.  "Standards 
for  Protection  Against  Radiation.' 

6.  NRC,  10  CFR  Part  51, 
"Environmental  Protection  Regulations 
for  Domestic  Licensing  and  Related 
Regulatory  Functions." 

Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  Part  51.  The  staff  has 
determined  that  the  proposed  action  of 
transferring  Materials  License  SNM- 
2504  from  PSCo  to  DOE  and  the 
subsequent  license  amendment  will  not 
significantly  impact  the  quality  of  the 
environment.  Therefore,  an 
environmental  impact  statement  is  not 
warranted,  and  pursuant  to  10  CFR 
51.31,  a  Finding  of  No  Significant 
Impact  is  appropriate. 

Based  upon  the  EA,  the  Commission 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 
Accordingly,  the  Commission  has 
determined  not  to  prepare  an  EIS  for  the 
proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 


December  17, 1996,  as  supplemented 
February  4.  5,  and  18,  and  March  12  and 
13, 1997,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW, 
Washington,  DC  20555,  and  at  the  Local 
Public  Document  Room  at  the  Weld 
Library  District,  Lincoln  Park  Branch, 
919  7th  Street,  Greeley,  Colorado  80631. 

[)ated  at  Rockville,  Maryland,  this  26th  day 
of  March  1997. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

William  F.  Kane, 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
|FR  Doc.  97-8402  Filed  4-1-97;  8:45  am) 
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Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  91st 
meeting  on  April  22-24, 1997,  in  Room 
T-2B3,  at  11545  Rockville  Pike, 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 
Tuesday,  April  22, 1997—6:30  A.M. 

until  6:00  P.M. 
Wednesday,  April  23, 1997—8:30  A.M. 

until  6:00  P.M. 
Thursday,  April  24,  1997—8:30  A.M. 

unUl  4:00  P.M. 

During  this  meeting,  the  Committee 
plans  to  consider  the  following: 

A.  Igneous  Activity — The  Committee 
will  review  the  NRC  staff  and  DOE 
investigations  of  this  potentially  adverse 
condition  to  the  acceptability  of  the 
proposed  high-level  waste  repository  at 
Yucca  Mountain,  Nevada.  The  review 
will  focus  on  the  status  of  results  and 
paths  toward  resolution  from  these 
studies  of  potential  volcanism. 

B.  Planning  for  Commission 
Meeting — ^The  Committee  will  prepare 
for  its  next  meeting  with  the 
Commission  currently  scheduled  for 
May  20, 1997  at  2:00  p.m. 

C.  Convention  on  the  Safety  of 
Radioactive  Waste  Management — ^The 
Committee  will  hear  a  report  from  the 
NRC's  Division  of  Waste  Management 
on  this  international  treaty  which  is 
under  consideration. 

D.  Screening  Methodology  for 
Assessing  Prior  Land  Burials — The 
Committee  will  review  the  staffs  final 
branch  technical  position  on  this 
screening  methodology  including  its 
disposition  of  public  comments 
received. 

E.  State  of  Nevada— The  Committee 
will  hear  from  a  represent-ative  of  the 


State  of  Nevada  who  will  discuss  the 
Nevada  perspective  as  to  the  difference 
between  DOE's  viability  assessment  and 
the  site  suitability  determinations  for 
the  proposed  Yucca  Mountain 
repository.  Comments  will  also  be 
oflered  on  the  proposed  amendments  to 
DOE's  10  CFR  Part  960.  The 
amendments  would  fpcus  Part  960  as  to 
its  use  in  evaluating  the  suitability  of 
the  Yucca  Mountain  site  for 
development  as  a  repository. 

F.  Meeting  with  the  Director,  the 
Division  of  Waste  Management-The 
Committee  will  |iold  a  current  events 
discussion  with  the  Director. 

G.  Defense-in-Depth — ^The  Committee 
will  hear  presentations  from 
representatives  of  industry  that  will 
address  the  topic  of  subsystem 
requirements  in  10  CFR  60  as  a  means 
on  implementing  the  defense-in-depth 
concept. 

H.  Preparation  of  ACNW  Reports— 
The  Committee  will  discuss  potential 
reports,  including  Igneous  Activity 
related  to  the  proposed  Yucca  Mountain 
Repository,  a  Branch  Technical  Position 
on  a  Screening  Methodology  for 
Assessing  Prior  Land  Burials,  and  other 
topics  discussed  during  the  meeting  as 
the  need  arises. 

I.  Committee  Activities/Future 
Agenda — The  Committee  will  consider 
topics  proposed  for  future  consideration 
by  the  full  Committee  and  Working 
Groups.  The  Committee  will  discuss 
ACNW-related  activities  of  individual 
members. 

J.  Miscellaneous — The  Committee  will 
discuss  miscellaneous  matters  related  to 
the  conduct  of  Committee  activities  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
October  8, 1996  (61  FR  52814).  hi 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Chief,  Nuclear  Waste  Branch,  Mr. 
Richard  K.  Major,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  schedule 
the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  will  be  limited  to  selected 
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portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  Chief,  Nuclear  Waste  Branch,  prior 
to  the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  notify  Mr.  Major  as  to  their 
particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Richard  K. 
Major,  Chief,  Nuclear  Waste  foanch 
(telephone  301/415-7366),  between  8:00 
A.M.  and  5:00  P.M.  EST. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  FedWorld  from  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
number  to  FedWorld  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

Dated:  March  27. 1997. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Office. 
|FR  Doc.  97-8404  Filed  4-1-97;  8:45  am) 
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Memorandum  of  Understanding 
Between  the  U.S.  Nuclear  Regulatory 
Commission  and  the  U.S.  Department 
of  Health  and  Huntan  Services,  Food 
and  Drug  Administration 

AQSCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  renewal  of 
Memorandum  of  Understanding  (MOU) 
between  the  U.S.  Nuclear  Regulatory 
Commission  and  the  U.S.  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration  (DHHS.  FDA). 

summary:  The  NRC  and  the  DHHS, 
FDA,  signed  a  Memorandum  of 
Understanding  (MOU)  on  August  26, 
1993,  which  describes  the  respective 
roles  of  the  FDA  and  NRC  for  regulating 
medical  devices  and 
radiopharmaceuticals  containing 
radioactive  materials,  and  the 
coordination  between  the  two  agencies. 
The  MOU  was  noticed  in  the  Federal 
Register  on  September  8, 1993  (58  FR 
47300).  This  notice  announces  the  3- 
year  renewal  of  the  MOU.  The  only 
changes  to  the  MOU  were  the  liaison 
officers  for  each  agency. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  W.  Camper,  Office  of  Nuclear 


Material  Safety  and  Safeguards,  MS  T- 
8  F  5,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  301-415-7231. 

Dated:  March  27, 1997 
Larry  W.  Camper, 

Chief.  Medical,  Academic,  and  Commercial 
Use  Safety  Branch,  Division  of  Industrial  and 
Medical  Nuclear  Safety,  NMSS. 

(FR  Doc.  97-8403  Filed  4-1-97;  8:45  am] 
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POSTAL  SERVICE 

Request  for  Comments  on 
Development  of  Strategic  Plan  for  U.S. 
Postal  Service,  Pursuant  to  the 
Government  Performance  and  Results 
Act  of  1993 

agency:  Postal  Service. 
ACTION:  Request  for  comments. 

SUMMARY:  The  Government  Performance 
and  Results  Act  of  1993  requires  that  the 
Postal  Service  and  Federal  agencies  set 
strategic  goals,  measure  performance, 
and  report  on  results.  It  requires 
development,  no  later  than  by  the  end 
of  fiscal  year  1997,  of  a  five-year 
strategic  plan,  to  include  the 
organization's  mission  statement, 
identify  its  long-term  strategic  goals, 
and  describe  how  it  intends  to  achieve 
its  goals.  The  Act  also  requires  that  in 
developing  its  Strategic  Plan,  the  Postal 
Service  shall  solicit  and  consider  the 
ideas  of  those  potentially  afiiected  by  or 
interested  in  the  Strategic  Plan.  This 
notice  therefore  asks  for  public 
comment  concerning  development  of 
the  Postal  Service's  Strategic  Plan  for 
the  years  1998-2002. 
DATES:  Comments  must  be  received  by 
June  1,  1997. 

ADDRESSES:  Written  comments  should 
be  directed  to  Robert  A.F.  Reisner,  Vice 
President,  Strategic  Planning,  U.S. 
Postal  Service,  475  L'Enfant  Plaza,  S.W., 
Washington,  DC  20260-1520. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
L.  Cook.  (202)  268-4099. 

SUPPI.EMENTARY  INFORMATK3N: 

Statutory  Background 

The  Government  Performance  and 
Results  Act  of  1993,  Public  Law  103-62, 
(GPRA)  was  enacted  to  make  Federal 
programs  more  effective  and  publicly 
accountable  by  targeting  results,  service 
quality,  and  customer  satisfaction.  Other 
statutory  goals  were  to  improve 
Congressional  decisionmaking  and  to 
improve  internal  management  of  the 
Federal  Government.  Public  Law  103- 
62,  section  2(b).  107  Stat  285.  Because 
of  the  Postal  Service's  role  as  an 


independent  establishment  of  the 
Executive  Branch  of  the  Government  of 
the  United  States,  section  7  of  the  law 
establishes  separate  provisions  which 
apply  to  the  Postal  Service  (sections 
2801-2805  of  title  39,  United  States 
Code). 

Section  2802  of  title  39,  United  States 
Code,  requires  that  the  Postal  Service 
submit  to  the  President  and  the 
Congress  a  strategic  plan  for  its  program 
activities,  no  later  than  September  30, 
1997.  The  plan  is  to  contain: 

(1)  a  comprehensive  mission  statement 
covering  the  major  functions  and  operations 
of  the  Postal  Service; 

(2)  general  goals  and  objectives,  including 
outcome-related  goals  and  objectives,  for  the 
major  functions  and  operations  of  the  Postal 
Service; 

(3)  a  description  of  how  the  goals  and 
objectives  are  to  be  achieved,  including  a 
description  of  the  operational  processes, 
skills  and  technology,  and  the  human, 
capital,  information,  and  other  resources 
required  to  meet  those  goals  and  objectives; 

(4)  a  description  of  how  the  performance 
goals  included  in  the  plan  required  under 
section  2803  shall  be  related  to  the  general 
goals  and  objectives  in  the  strategic  plan; 

(5)  an  identification  of  those  key  foctors 
external  to  the  Postal  Service  and  beyond  its 
control  that  could  significantly  affect  the 
achievement  of  the  general  goals  and 
objectives;  and 

(6)  a  description  of  the  program 
evaluations  used  in  establishing  or  revising 
general  goals  and  objectives,  with  a  schedide 
for  future  program  evaluations. 

39  U.S.C.  2802(a). 

The  GPRA  also  requires  the 
preparation  of  annual  performance 
plans  covering  each  program  activity  set 
forth  in  the  Postal  Service  budget.  39 
U.S.C.  2803.  These  plans  are  to  link  the 
strategic  goals  in  the  Strategic  Plan  with 
ongoing  operations.  In  addition,  the  law 
requires  preparation  of  program 
performance  reports,  to  review  and 
compare  performance  with  performance 
goals  in  tbe  annual  performance  plan. 
39  U.S.C.  2804. 

In  order  to  involve  the  public  in  the 
process,  GPRA  requires  that,  as  it 
develops  its  strategic  plan,  the  Postal 
Service  "shall  solicit  and  consider  the 
views  and  suggestions  of  those  entities 
potentially  afl^ected  by  or  interested  in 
such  a  plan,  and  shall  advise  the 
Congress  of  the  contents  of  the  plan."  39 
U.S.C.  2802(d). 

Discussion  of  the  Postal  Service  Mission 
and  its  Strategic  Planning  Process 

In  1970,  the  Congress  enacted  the 
Postal  Reorganization  Act,  recasting  the 
former  Post  Office  Department  as  the 
United  States  Postal  Service.  Its  intent 
was  that  the  former  department  evolve 
into  a  Federal  entity  that  operates  more 
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like  a  business.  While  fulfilling  its  basic 
mission  of  providing  universal  service 
at  a  uniform  price,  the  Postal  Service 
would  focus  more  clearly  on  the  needs 
of  all  of  its  customers. 

*  "   "The  Postal  Service  shall  have  as  its 
basic  function  the  obligation  to  provide 
postal  services  to  bind  the  Nation  together 
through  the  personal,  educational,  literary 
and  business  corresf)ondence  of  the  people. 
!t  shall  provide  prompt,  reliable,  and  efficient 
services  to  patrons  in  all  areas  and  shall 
render  f)ostal  services  to  all  communities. 

39  U.S.C.  101(a).  , 

To  carry  out  this  mission  of  the 
United  States  Postal  Service  as 
described  in  section  101  of  title  39, 
United  States  Code,  the  organic  statute, 
a  statement  of  mission  was  adopted  in 
recent  years: 

To  provide  every  household  and  business 
across  the  United  States  with  the  ability  to 
communicate  and  conduct  business  with 
each  other  and  the  world  through  prompt, 
reliable,  secure  and  economic  services  for  the 
collection,  transportation  and  delivery  of 
messages  and  merchandise. 

A  statement  of  vision  was  also 
developed  at  the  same  time  and  reads  as 
follows: 

Our  {Ktstal  products  will  be  recognized  as 
the  best  value  in  America.  We  will  evolve 
into  a  provider  of  21st  century  postal 
communications.  We  will  be  the  most 
effective  and  productive  service  in  the 
Federal  Government  and  markets  that  we 
serve. 

The  Postal  Service  seeks  comment  on 
this  interpretation  of  mission  and 
vision.  In  addition,  the  Postal  Service 
seeks  comment  on  the  management 
goals  discussed  below. 

With  its  mandate  to  operate  in  a 
business-like  manner,  the  Postal  Service 
developed  a  5-year  Strategic  Planning 
Process  in  the  1980's.  The  Postal  Service 
also  has  been  systematically  reviewing 
performance  and  reforming  processes. 
Since  1994,  when  the  Postal  Service 
applied  the  Malcolm  Baldrige  National 
Quality  Award  criteria  to  create  a 
management  system  that  is  called 
CustomerPerfect!,  the  Postal  Service  has 
invested  in  a  systematic  revision  of  its 
management  system,  that  is  currently 
using  process  management  tools  to 
reform  processes  throughout  the 
Service. 

The  CustomerPerfect!  process  is 
designed  to  provide  structure  and 
discipline  to  achieve  better  results  for 
postal  customers.  The  CustomerPerfect! 
management  cycle  has  four  distinct 
phases  which  can  be  described  as: 
Establish,  Deploy,  Implement  and 
Review.  The  "Establish"  phase  involves 
setting  organizational  direction, 
determining  long  and  near-term  goals. 


and  making  decisions  about  how  to 
measure  progress.  The  output  is  a  set  of 
broad  goals  and  subgoals  for  a  five-year 
period,  as  well  as  a  process  prioritizing 
specific  subgoals,  targets,  and  indicators 
for  the  coming  year. 

The  "Deploy"  phase  involves 
communicating  goals  to  the 
organization,  to  seek  individual  unit 
contributions  to  the  achievement  of 
targets.  The  "Implementation"  phase 
requires  specific,  measurable  targets  for 
improvement.  The  "Review"  phase 
involves  a  periodic  check  on  Uie  system 
and  its  performance,  whose  primary 
value  is  learning  what  will  help 
iinprove  future  results. 

"Therefore,  to  comply  with  the 
requirements  of  GPRA  to  solicit  and 
consider  the  views  and  suggestions  of 
those  entities  potentially  affected  by  or 
interested  in  such  a  plan,  and  to  benefit 
fit)m  such  guidance  in  the  preparation 
of  its  strategic  direction,  the  Postal 
Service  is  hereby  requesting  pubUc 
comment  on  development  of  its 
Strategic  Plan  for  the  years  1998-2002. 

Comments  are  requested  in  particular 
concerning  the  Postal  Service's 
priorities  in  sustaining  and  enhancing  a 
viable  twenty-first  century  Postal 
Service,  as  reflected  in  the  following 
goals  developed  as  part  of  the 
CustomerPerfect!  process: 

(1)  Improve  customer  satisfection  by 
offering  superior  customer  value  in  each 
market  and  customer  segment: 

(2)  Improve  employee  and  organizational 
effectiveness  by  having  the  right  people  in 
the  right  place  with  the  right  tools  at  the  right 
time  to  consistendy  provide  superior 
customer  value  and  ensure  commercial 
viability  in  a  dynamic  environment; 

(3)  Improve  financial  performance  to 
assure  our  commercial  viability  as  a  service 
provider  for  the  worldwide  movement  of 
messages,  merchandise,  and  money. 

Any  comments  pertaining  to  how  the 
Postal  Service  can  best  achieve  these 
goals,  or  on  other  aspects  of  strategic 
planning,  goals  or  (>erformance 
measurement  will  be  appreciated. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
[FR  Doc.  97-8270  Filed  3-1-97;  8:45  am) 

BILLJNQ  CODE  7710-12-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #2937;  Amdt  2] 

State  of  Tennessee 

In  accordance  with  a  notice  bom  the 
Federal  Emergency  Management 
Agency,  dated  March  19, 1997,  the 
above-numbered  Declaration  is  hereby 
amended  to  include  the  Counties  of 
Lake  and  Tipton  in  the  State  of 


Tennessee  as  a  disaster  area  due  to 
damages  caused  by  heavy  rain, 
tornadoes,  Hooding,  hail  and  high  winds 
begiiming  on  February  28, 1997  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of  New 
Madrid,  Missouri,  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location.  Any  counties 
contiguous  to  the  above-named  primary 
counties  and  not  listed  herein  have  been 
covered  under  a  separate  declaration  for 
the  same  occurrence. 

The  number  assigned  to  this  disaster 
for  economic  injury  is  943200  for 
Missouri. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  March  21, 1997. 
Bernard  Kuiik, 

Associate  Administrator  for  Disaster 
Assistance. 
|FR  Doc.  97-8366  Filed  4-1-97;  8:45  am] 

SaUNGCOOE  M2S-01-P 


DEPARTMENT  OF  STATE 
[Public  Notice  2524] 

Study  Group  on  Intercountry  Adoption 
of  the  Secretary  of  State's  Advisory 
Committee  on  Private  International 
Law:  Meeting  on  Basic  Concepts  for 
Federal  Implementing  Legislation  for 
1993  Hague  Convention  on 
Intercountry  Adoption 

The  fifth  meeting  of  the  Study  Group 
on  Intercountry  Adoption  will  take 
place  on  Tuesday.  April  15. 1997.  ftt)m 
9:30  a.m.  to  4:30  p.m.,  in  the  main 
building  of  the  Department  of  State  in 
Washington,  DC. 

The  purpose  of  the  meeting  is  to 
discuss  basic  concepts  for 
implementation  throughout  the  United 
States  of  the  1993  Hague  Convention  on 
Protection  of  Children  and  Co-operation 
in  Respect  of  Intercountry  Adoption. 
The  meeting  will  focus  on  a  concept 
paper  that  will  be  available  from  the 
Office  of  the  Legal  Adviser  of  the  State 
Department  in  advance  of  the  meeting. 

The  Hague  Convention  provides 
norms  and  procedures  to  safeguard 
children  on  the  move  from  one  party 
country  to  another  in  connection  with 
their  adoption  and  to  protect  the 
interests  of  their  birth  and  adoptive 
parents.  It  provides,  among  other  things, 
for  the  recognition  of  adoptions  made 
pursuant  to  the  Convention,  requires  the 
establishment  in  party  countries  of  a 
national  Central  Authority  with 
primarily  facilitation  and  oversight 
functions,  and  requires  adoption 
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agencies  wishing  to  offer  services  for 
individual  adoptions  covered  by  the 
Convention  to  meet  national 
accreditation  requirements  and 
individual  providers  of  adoption 
services  to  be  approved. 

Those  attending  the  meeting  will 
examine  and  discuss  the  concept  paper 
describing  the  basic  approach  and 
provisions  of  eventual  U.S.  federal 
implementing  legislation  that  is 
currently  in  preparation  by  various 
federal  government  departments, 
including  the  Departments  of  State, 
Justice,  Health  and  Human  Services, 
and  the  U.S.  Immigration  and 
Naturalization  Service.  Draft  legislation 
will  be  developed  after  the  meeting 
taking  into  consideration  the  comments 
and  proposals  made  at  the  meeting  and 
will  be  submitted  to  the  OfHce  of 
Management  and  Budget  for 
Administration  clearance.  The  hope  is 
that  the  draft  bill  will  be  ready  for 
introduction  in  both  Houses  of  Congress 
by  Summer  1997  as  an  Administration 
bill.  The  Hague  Convention  is  to  be 
submitted  to  the  President  at  about  the 
same  time  for  transmission  to  the  Senate 
for  advice  and  consent  to  U.S. 
ratification. 

Persons  and  organizations  interested 
in  how  the  Convention  is  to  be 
implemented  in  the  United  States, 
whether  they  are  able  to  attend  the 
meeting  or  not,  are  welcome  in  writing 
or  by  fax  to  request  documents  from, 
and  to  submit  written  comments  or 
proposals  to,  the  office  indicated  below. 
The  text  of  the  Hague  Convention  may 
be  foimd  at  31  International  Legal 
Materials  292  (1993);  the  Appendix  at  p. 
76  of  P.H.  Pfund,  "Intercountry 
Adoption:  The  1993  Hague  Convention: 
Its  Purpose,  Implementation,  and 
Promise*',  28  Family  Law  Quarterly 
(1994);  I/n  Uniform  Law  Review  237 
(1993);  and  40  Netherlands  International 
Law  Review  292  (1993). 

Members  of  the  general  pubUc  may 
attend  up  to  the  capacity  of  the  meeting 
room  and  participate  in  the  discussion 
subject  to  the  Chair.  The  meeting  is 
scheduled  in  the  Dean  Acheson 
Auditorium  of  the  Department  of  State; 
entry  should  be  only  via  the  23rd  Street 
entrance  between  "C"  and  "D"  Streets, 
N.W.  As  access  to  the  building  is 
controlled  and  in  order  to  expedite 
entry,  the  office  indicated  below  should 
be  notified  by  mail  or  fax  no  later  than 
co.b.  Friday,  April  11  of  the  name, 
address,  firm  or  affiliation  if  any,  social 
security  number  and  date  of  birth  of  all 
persons  wishing  to  attend.  Between  9:00 
and  10:00  a.m.  someone  will  be  at  the 
23rd  Street  entrance  to  the  State 
Department  to  facilitate  admission  to 
the  building. 


For  copies  of  the  concept  paper,  and 
the  t(9xt  of  the  Convention  if  necessary, 
please  contact  the  Office  of  the  Assistant 
Legal  Adviser  for  Private  International 
Law  (L/PIL),  attention  Ms.  Rosie 
Coozales,  by  mail  at  2430  E  Street, 
South  Building — Suite  357,  Washington, 
DC  20037-2800  or  by  fax  at  (202)  776- 
8482. 

PetBF  H.  Pnind, 

Assistant  Legal  Adviser  for  Private 
International  Law  and  Vice  Chair.  Secretary 
of  State's  Advisory  Committee  on  Private 
International  Law,  U.S.  Department  of  State. 
(FR  Doc  97-«516  Filed  3-31-97;  1:52  pm| 

BILUNQ  COOE  4710-OS-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Reports,  Form  and  Recordkeeping 
Requirements,  Agency  Information 
Collection  Activity  Under  OMB  Review 

AQB4CY:  Office  of  The  Secretary,  DOT. 
ACnoM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  1995  (44  USC 
Chapter  3501,  et  seq.],  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  conunent.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
f>eriod  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  November  13,  1996  (FR 
61,  page  58275-58276). 

DATES:  Comments  must  be  submitted  on 
or  before  May  2,  1997. 

FOR  FimTHER  informahon  contact: 
Kathleen  Bradley,  Customer  Services 
Program  Manager,  K-20.  Bureau  of 
Transportation  Statistics,  400  7th  Street, 
SW.,  Room  3430,  Washington,  DC  20590 
(202) 366-8925. 

SUPPtaiENTARY  INFORMATION: 

Bureau  of  Transportation  Statistics 

Tide:  Customer  Surveys. 

OMB  CONTROL  NUMBER:  New. 

Affected  Entities:  Transportation 
statistics  industry  and  the  general 
public. 

Abstract:  Customer  satisfaction 
surveys  are  required  by  Executive  Order 
12862,  Setting  Customer  Service 
Standards,  to  ensure  that  the  BTS 
provides  the  highest  quality  service  to 
our  customers.  Steps  will  be  taken  to 
assure  anonymity  of  respondents  in 
each  activity  covered  under  this  request. 


Need:  Executive  Order  12862,  Setting 
Customer  Service  Standards,  directs 
BTS  to  conduct  surveys  to  determine 
the  kind  and  quality  of  services  the 
transportation  statistics  industry  and 
general  public  wants  and  expects. 

Burden  Statement:  The  estimated 
annual  burden  is  683  hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street,  NW., 
Washington,  DC  20503.  ATTN:  BTS 
Desk  Officer.  Q^ments  are  invited  on: 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  or  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Issued  in  Washington,  DC  on  March  27, 
1997. 

PhiUip  A.  Lemch, 

Clearance  Officer,  United  States  Department 

of  Transportation. 

(FR  Doc.  97-B409  Filed  4-1-97;  8:45  am] 

aiLUNQ  COM  4t10-tt-P 


Federal  Aviation  Administration 

Advisory  Circular;  Turbine  Engine 
Vibration  Survey 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  issuance  Advisory 
Circular  (AC)  on  turbine  engine 
vibration  survey. 

SUMMARY:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC),  No. 
33.83,  Turbine  Engine  Vibration  Survey. 
This  AC  is  on  the  subject  of  vibration 
tests  and  surveys.  A  set  of  improved  and 
harmonized  requirements  were 
incorporated  into  part  33  of  the  Federal 
Aviation  Regulations  (FAR's),  and  this 
AC  is  meant  to  provide  information  and 
guidance  concerning  an  acceptable 
method,  but  not  the  only  method,  for 
complying  with  those  new  harmonized 
requirements. 

DATES:  Advisory  Circular  No.  33.83  was 
issued  by  the  New  England  Aircraft 
Certification  Service,  Engine  and  the 
Propeller  Directorate  on  February  14, 
1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
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Thomas  Boudreau,  Engine  and  Propeller 
Standards  Staff,  ANB-110, 12  New 
England  Executive  Park,  Burlington, 
MA,  01803,  telephone  (617)  238-7117, 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  AC  is  on  the  subject  of  vibration 
tests  and  surveys,  and  was  identified  as 
one  where  differences  existed  between 
the  Joint  Aviation  Requirements — 
Engines,  and  part  33  of  the  Federal 
Aviation  Regulations  (FAR's).  A  study 
group  composed  of  representatives  of 
the  Federal  Aviation  Administration, 
the  Joint  Aviation  Authorities, 
Transport  Canada  and  industry  worked 
to  produce  a  set  of  improved  and 
harmonized  requirements  that  was 
subsequently  incorporated  into  part  33 
of  the  FAR. 

Interested  parties  were  given  the 
opportunity  to  review  and  comment  on 
the  draft  AC  during  the  proposal  and 
development  phases.  Notice  was 
published  in  the  Federal  Register  on 
April  18,  1995  (60  FR  19442),  to 
announce  the  availability  of,  and 
comment  to  the  draft  AC. 

This  advisory  circular,  published 
under  the  authority  granted  to  the 
Administrator  by  49  U.S.C.  106(g),  4113, 
44701-44702,  44704,  provides  guidance 
for  these  new  requirements  that  were 
published  in  the  Federal  Register  on 
June  4,  1996  (61  FR  28430). 

Issued  in  Burlington,  Massachusetts,  on 
March  25. 1997. 

James  C  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-8278  Filed  4-1-97;  8:45  am] 

BUJJNG  COOE  4«ia-1»-M 


Advisory  Ch-cular;  Continued  Rotation 
and  Rotor  Locking 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Notice  of  issuance  Advisory 
Circular  (AC)  on  turbine  engine 
continued  rotation  and  rotor  locking. 

summary:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC),  No. 
33.74/92,  Turbine  Engine  Continued 
Rotation  and  Rotor  Locking.  This  AC  is 
combining  part  33  sections  33.74  and 
33.92.  This  AC  is  on  the  subject  of 
continued  rotation  and  rotor  locking 
tests.  A  set  of  improved  and  harmonized 
requirements  were  incorporated  into 
part  33  of  the  Federal  Aviation 
Regulations  (FAR's),  and  this  AC  is 
meant  to  provide  information  and 
guidance  concerning  an  acceptable 
method,  but  not  the  only  method,  for 


complying  with  those  new  harmonized 

requirements. 

DATES:  Advisory  Circular  No.  33.74/92, 

was  issued  by  the  new  England  Aircraft 

Certification  Service,  Engine  and 

Propeller  Directorate  on  February  14, 

1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  BouthiUier,  Engine  and  Propeller 

Standards  Staff,  ANE-110, 12  New 

England  Executive  Park,  Burlington. 

MA,  01803,  telephone  (617)  238-7117, 

fax  (617)  238-7120. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  AC  is  on  the  subject  of  turbine 
engine  continued  rotation  and  rotor 
locking  tests  that  were  identified  as  one 
where  differences  existed  between  the 
Joint  Aviation  Requirements — Engines, 
and  part  33  of  the  Federal  Aviation 
Regulations  (FAR's).  A  study  group 
composed  of  representatives  of  the 
Federal  Aviation  Administration,  the 
Joint  Aviation  Authorities.  Transport 
Canada  and  industry  worked  to  produce 
a  set  of  improved  and  harmonized 
requirements  that  was  subsequently 
incorporated  into  part  33  of  the  FAR. 

Interested  parties  were  given  the 
opportunity  to  review  and  comment  (m 
the  draft  AC  during  the  proposal  and 
development  phases.  Notice  was 
published  in  the  Federal  Regialer  on 
April  18,  1995 160  FR  19442),  to 
announce  the  availability  of,  and 
comment  to  the  draft  AC. 

This  advisory  circular,  published 
under  the  authority  granted  to  the 
Administrator  by  49  U.S.C.  10e(g).  4113, 
44701-44702,  44704,  provides  guidance 
for  these  new  requirements  that  were 
published  in  the  Federal  Register  on 
June  4,  1996  (61  FR  28430). 

Issued  in  Burlington,  Massachusetts,  on 
March  26, 1997. 
James  C.  Jones. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-8372  Filed  4-1-97;  8:45  am] 

BHJJNQ  COOE  4t10-13-M 

[Summary  Notica  Na  PE-«7-18] 

PetHk>ns  for  Exemp^kNi;  Summary  of 
Petittons  Received;  Dtspositions  of 
Petitk>ns  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 


for  exemption  (14  CFR  Part  11).  this 
notice  contahis  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  April  22, 1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

2000),  Petition  Docket  No. , 

800  Independence  Avenue.  SW.. 
Washington.  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMTS®faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  9150, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW., 
Washington,  D.C.  20591:  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 

This  notice  is  publisned  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.Q,  on  March  28. 
1997. 

DonaM  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 

Petitioiis  for  Exemption 

Docitet  No:  28696. 

Petitioner:  Federal  Express 
Corporation.  

Sections  of  the  FAR  Affected:  14  CFR 
25.857(e)  and  25.1447(c)(1). 

Description  of  Relief  Sought:  To 
provide  accommodation  for  up  to  24 
supemumwaries  at  the  aft  portion  of 
DC-10/11  main  deck  Class  E  cargo 
compartments,  to  accompany  the 
carriaee  of  both  live  animal  and 


manimate  cargo. 
[)ocket  No.:  28822. 
Petitioner:  Lynx  Air  International. 
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Sections  of  the  FAR  Affected:  14  CFR 
121.465b<l)  and  (2).  121.99.  and 
121.607(a). 

Description  of  Relief  Sou^t:  To 
permit  the  petitioner  relief  from  the 
dispatcher  duty  requirements  until  May 
20. 1997  to  allow  the  petitioner  time  to 
train  additional  dispatchers. 
Additionally,  relief  is  requested  to 
permit  relief  from  the  communication 
requirements  during  transit  of  its 
aircraft  through  a  100  nautical  mile 
communications  gap  along  its  route  of 
flight. 
(FR  Doc.  97-6373  Filed  4-1-97;  8:45  am] 

■UMQ  COOe  4«1*-1«-M 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Training  and 
Qualifications 

AG0ICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUKMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  training  and- 
qualification  issues. 
DATES:  The  meeting  will  be  held  on 
April  23  at  10  a.m. 

AOCMESSES:  The  meeting  will  be  held  at 
the  Regional  Airlines  Association. 
Second  floor,  1200  19th  St.  NW., 
Washington.  DC. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Regina  L.)ones.  (202)  267-9822,  Office 
of  Rulemaking,  (ARM-100)  800 
Independence  Avenue,  SW  Washington, 
DC  20591. 

SUPPt-EMBfTARY  MFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  training  and 
qualification  issues.  This  meeting  will 
be  held  April  23, 1997.  at  10  a.m.,  at  the 
Regional  Airlines  Association.  The 
agenda  for  this  meeting  will  include 
progress  reports  from  the  The  Air 
Carrier  Pilot  Pay  for  Training  working 
Group,  the  Air  Carrier  Minimum  Flight 
Time  Requirements  Working  Group,  and 
the  Air  Carrier  Pilot  Pre-Employment 
Screening  Standards  and  Criteria 
Working  Group. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  statements  to  the  committee  at 
any  time.  In  addition,  sign  and  oral 


interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  March  27, 
1997. 

Gary  Davis, 

Executive  Director  for  Training  and 
Qualifications,  Aviation  Rulemaking 
Advisory  Committee. 
|FR  Doc.  97-8370  Filed  4-1-97;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

Announcing  the  Fifteenth  Meeting  of 
ttie  Motor  VehkHe  Safety  Research 
Advisory  Committee 

AGBICY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACnoifc  Meeting  announcement. 

SUMMARY:  This  notice  announces  the 
fifteenth  meeting  of  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC).  The  Committee  was 
established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  to  obtain  independent 
advice  on  motor  vehicle  safety  research. 
Discussions  at  this  meeting  will  include 
specific  topics  in  NHTSA's 
Qashworthiness,  Crash  Avoidance  and 
Behavioral  research  programs. 
DATE  AND  TIME:  The  meeting  is 
scheduled  fix>m  9:00  a.m.to  5:00  p.m.  on 
May  20,  1997. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  8236-40  of  the  U.S.  Department 
of  Transportation  Building,  which  is 
located  at  400  Seventh  Street,  S.W., 
Washington,  DC. 

SUPPLEMBn-ARY  INFORMATION:  In  May 
1987.  the  Motor  Vehicle  Safety  Research 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  motor  vehicle  safety  research.  The 
MVSRAC  will  provide  information, 
advice  and  recommendations  to  NHTSA 
on  matters  relating  to  motor  vehicle 
safety  research,  and  provide  a  forum  for 
the  development,  consideration  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

The  meeting  is  open  to  the  public,  but 
attendance  may  be  limited  due  to  space 
availability.  Participation  by  the  public 
will  be  determined  by  the  Committee 
Chairperson. 


A  public  reference  file  (Number  88- 
01)  has  been  established  to  contain  the 
products  of  the  Committee  and  will  be 
open  to  the  public  during  the  hours  of 
9:30  a.m.  to  4:00  p.m.  at  the  National 
Highway  Traffic  Safety  Administration's 
Technical  Reference  Division  in  Room 
5108  at  400  Seventh  Street,  S.W^ 
Washington,  DC  20590,  telephone:  (202) 
366-2768. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Coleman,  Office  of  Research 
and  Development,  400  Seventh  Street, 
S.W.,  Room  6206,  Washington,  DC 
20590,  telephone:  (202)  366-1537. 

Issued  on:  March  27, 1997. 
Ralph  f .  Hitchcock. 

Acting  Chairperson,  Motor  Vehicle  Safety 
Research  Advisory  Committee. 

(PR  Doc.  97-8410  Filed  4-1-97;  8:45  am) 
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DEPARTMENT  OF  THE  tREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Application  For  Extension  of  Time  For 
Payment  of  Tax. 

DATES:  Written  comments  should  be 
received  on  or  before  June  2,  1997  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  Linda  Barnes.  650 
Massachusetts  Avenue.  NW.. 
Washington,  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Julie  Cox,  Tax 
Compliance  Branch,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202) 927-8220. 

SUPPI.EMB4TARY  INFOnMATION: 

Title:  Application  For  Extension  of 
Time  for  Payment  of  Tax. 
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OMB  Number:  1512-0506. 

Form  Number:  ATF  F  5600.38. 

Abstmct:  ATF  uses  this  information  to 
determine  if  a  taxpayer  is  qualified  to 
extend  payment  of  tax  based  on 
circumstances  beyond  the  taxpayer's 
control.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  The  form  has  been 
renumbered  to  include  all  excise 
taxpayers.  The  name  and  address  of  the 
taxpayer  has  been  added  to  the  form  to 
identify  the  applicant.  The  format  of  the 
form  has  been  changed,  however,  no 
additional  information  is  requested.  The 
estimated  time  per  respondent  has  been 
changed  from  1  hoiu-  to  15  minutes, 
therefore,  the  total  annual  burden  hours 
have  decreased  bom  12  to  3. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
12. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  27, 1997. 
(ohii  W.  Magaw. 
Director. 
[FR  Doc.  97-8280  Filed  4-1-97;  8:45  am) 
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Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 


burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Importers  Records  and  Reports, 
Alcoholic  Beverages. 
DATES:  Written  comments  should  be 
received  on  or  before  June  2, 1997  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
^OR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Gary  Malaskovitz, 
Alcohol  Import/Export  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8110. 

StJPPLEMENTARY  INFORMATION: 

Title:  Importers  Records  and  Reports, 
AlcohoHc  Averages. 

OMB  Number:  1512-0352. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5170/1. 

Abstract:  These  records  are  used  by 
ATF  to  verify  that  operations  are  being 
conducted  in  compliance  with  the  law 
and  to  ensure  that  all  taxes  and  duties 
have  been  paid  on  imported  spirits,  thus 
protecting  the  revenue.  The  record 
retention  requirement  for  this 
information  collection  is  6  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Federal  Government. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  251  hours. 

REQUEST  FOR  COMMOITS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 


infonnation;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
Dated:  March  27. 1997. 
John  W.  Magaw, 
Director. 
[FR  Doc.  97-8281  Filed  4-1-97;  8:45  am] 

BHJJNG  CODE  4810-31-P 


Proposed  Collection;  Comment 
f^uest 

-ACnON:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment«n  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobaccco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Applications  and  Notices — 
Manufacturers  of  Nonbeverage  Products. 
DATES:  Written  conunents  should  be 
received  on  or  before  June  2, 1997  to  be 
assured  of  consideration. 
addresses:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20720.  (202)  927-8930. 
FOR  FliRTHER  MPORMATION  CONTACT: 
Requests  for  additional  infonnation  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  J.  Barry  Fields, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington.  DC  20226,  (202)  927- 
8522. 

SUPPLEMENTARY  INFORMATION: 

r/(ye;  Applications  and  Notices — 
Manufacturers  of  Nonbeverage  Products. 

OMB  Number:  1512-0378. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5530/1. 

Abstract:  These  reports  are  used  by 
ATF  district  personnel  to  ensure  that 
the  regulated  individuals  will  conduct 
operations  in  compliance  with  the  law 
and  regulations.  The  applications  and 
notices  serve  to  protect  the  revenue  by 


19746 


Federal  Regwter  /  Vol.  62,  No.  63  /  Wednesday,  April  2,  1097  /  Notices 


helping  ATF  personnel  in  determining 
if  spirits  on  which  drawback  has  been 
claimed  have  been  diverted  to  beverage 
use.  The  record  retention  requirement 
for  this  information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  has 
been  submitted  for  extension  purposes 
only. 

7w>e  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
640. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  640. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
{>erformance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  27, 1997. 
John  W.  Magaw. 
Director, 

|FR  Doc.  97-B282  Filed  4-1-97;  8:45  am) 
MLUHQ  0006  «1*-«1-P 


Propoeed  Collection;  Collection 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperworic  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 


Application  and  Permit  For  Importation 
of  Firearms,  Ammunition,  and 
Implements  of  War. 
DATES:  Written  comments  should  be 
received  on  or  before  June  2,  1997  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Barbara  Nichols, 
Firearms  and  Explosives  Imports 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8320. 

SUPPLBMENTARY  INFORMATION: 

Title:  Application  and  Permit  For 
Importation  of  Firearms,  Ammunition, 
and  Implements  of  War. 

OMB  Number:  1512-0018. 

Forai  Number:  ATF  F  6  Part  U. 
(5330.3B). 

Abstract:  This  information  collection 
is  needed  to  determine  whether 
firearms,  ammunition  and  implements 
of  war  are  eligible  for  importation  into 
the  United  States.  The  information  is 
used  to  secure  authorization  to  import 
such  articles.  The  form  is  used  by 
persons  who  are  members  of  the  United 
States  Armed  Forces. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Federal  Government, 
State,  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
9,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  4,500. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the,burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  27,  1997. 
John  W.  Magaw, 
Director. 
(PR  Doc.  97^283  Filed  4-1-97;  8:45  am) 

BILUNQ  CODE  4aiO-31-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Alcohol  Fuel  Plant  (AFP)  Records, 
Reports  and  Notices. 
DATES:  Written  comments  should  be 
received  on  or  before  Jime  2, 1997  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Mary  A.  Wood, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington.  DC  20226,  (202)  927- 
8210. 

SUPPLBMENTARY  INFORMATION: 

Title:  Alcohol  Fuel  Plant  (AFP) 
Records,  Reports  and  Notices. 

OMB  Number:  1512-0215. 

Form  Number:  ATF  F  5110.75. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5110/10. 

Abstract:  The  data  for  this 
information  collection  is  necessary  to 
determine  that  persons  are*  qualified  to 
produce  alcohol  for  fuel  purposes  and  to 
identify  such  persons.  It  is  also  needed 
to  account  for  distilled  spirits  produced, 
verify  its  proper  disposition,  keep 
registrations  current  and  evaluate 
permissible  variations  from  prescribed 
procedures.  The  record  retention 
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requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  This  information 
collection  requirement  reflects  only  a 
change  in  the  number  of  respondents. 
The  total  number  of  Alcohol  Fuel 
Producers  has  decreased  from  1,218  to 
871. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
871. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  871. 

REQUEST  FOR  COMMBITS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  27, 1997. 
John  W.  Magaw. 
Director. 

IFR  Doc.  97-8284  Filed  4-1-97;  8:45  am] 
BaUNQ  CODE  4810-31-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Records  of  Things  of  Value  to  Retailers 


and  Occasional  Letter  Reports  From 
Industry  Members  Regarding 
Information  on  Sponsorships, 
Advertisements,  Promotions,  etc.,  Under 
the  Federal  Alcohol  Administration  Act. 
DATES:  Written  comments  should  be 
received  on  or  before  June  2, 1997  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  David  W.  Brokaw, 
Wine.  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue. 
NW.,  Washington,  DC  20226.  (202)  927- 
8930. 

SUPPI.EMB4TARY  INFORMATION: 

"  Title:  Records  of  Things  of  Value  to 
Retailers  and  Occasional  Letter  Reports 
From  Industry  Members  Regarding 
Information  on  Sponsorships, 
Advertisements,  Promotions,  etc..  Under 
the  Federal  Alcohol  Administration  Act. 

OMB  Number:  1512-0392. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5190/1. 

Abstract:  These  records  and 
occasional  letter  reports  are  used  to 
show  compliance  with  the  provisions  of 
the  Federal  Alcohol  Administration  Act 
which  prevents  wholesalers,  producers, 
or  importers  from  giving  things  of  value 
to  retail  liquor  dealers,  and  prohibits 
industry  m.embers  from  conducting 
certain  types  of  sponsorships, 
advertising,  promotions,  etc.  The  record 
retention  requirement  for  this 
information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 
^     Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
12.665. 

Estimated  Time  Per  Respondent:  0. 

Estimated  Total  Annual  Burden 
Hours:  51. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  propwr 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  {e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  27, 1997. 
John  W.  Magaw. 
Director. 
[FR  Doc.  97-8285  Filed  4-1-97;  8:45  ami 

BIUJNQ  CODE  4»I»-91-P 


Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
conunents. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Supporting  Data  For  Nonbeverage 
Drawback  Claims. 

DATES:  Written  comments  should  be 
received  on  or  before  June  2, 1997  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Steve  Simon, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue. 
NW.,  Washington.  DC  20226,  (202)  929- 
8210. 

SUPPLB^fTARY  INFORMATION: 

Title:  Supporting  Data  For 
Nonbeverage  Drawback  Claims. 

OMB  Number:  1512-0514. 

Form  Number:  ATF  F  5154.2. 

Abstract:  The  form  substantiates 
nonbeverage  drawback  claims  by 
showing  the  use  of  taxpaid  distilled 
spirits  to  manufacture  nonbeverage 
products.  The  form  is  used  in  ATF 
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district  offices  which  verify  that  all 
distilled  spirits  can  be  accounted  for 
and  that  drawback  is  paid  only  in  the 
amount  and  for  the  purposes  authorized 
by  law.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  The  number  of 
respondents  has  decreased  from  611  to 
590. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
590. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  3.540. 

REQUEST  FOR  COMMEHTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 

^  information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  27, 1997. 
lohn  W.  M^aw, 
Director. 

IFR  Doc  97-«286  Filed  4-1-97;  8:45  ami 
BiLiJNQ  oooc  4aie-n-p 


Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 

comments. 

SUMMARY;  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 


soliciting  comments  concerning  the 
Tobacco  Export  Warehouse.  Record  of 
Operations. 

DATES:  Written  comments  should  be 
received  on  or  before  June  2. 1997  to  be 
assured  of  consideration. 
ADDRESSES:  EMrect  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes.  650 
Massachusetts  Avenue.  NW., 
Washington.  DC  20226,  (202)  927-6930. 
FOR  FURTHER  iriFORMATlON  GO»«TACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Clifford  A. 
Mullen.  Wine.  Beer  and  Spirits 
Regulations  Branch.  650  Massachusetts 
Avenue.  NW.,  Washington.  DC  20226, 
(202) 927-6181. 

SUPPLEMENTARY  INFORMATION: 

Title:  Tobacco  Export  Warehouse. 
Record  of  Operations. 

OMB  Number:  1512-0367. 

Recordkeeping  Requirement  ID 
Number:  ATE  REC  5220/1. 

Abstract:  These  records  are 
maintained  at  the  premises  of  the 
regulated  individual  and  are  routinely 
used  by  ATF  personnel  during  field  tax 
compliance  examinations  to  verify  that 
untaxpaid  tobacco  products  are  not 
being  diverted  to  domestic 
consumption.  This  ensures  that  tax 
revenues  are  protected.  The  record 
retention  requirement  for  this 
information  collection  is  3  years. 

Current  Actions:  There  has  been  an 
increase  in  the  number  of  respondents 
from  213  to  221. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
221. 

Estimated  Time  Per  Respondent: 
None. 

Estimated  Total  Annual  Burden 
Hours:  1. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  (he 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  27, 1997. 
John  W.  Magaw, 
Director. 
IFR  Doc.  97-8287  Filed  4-1-97;  8:45  am) 

BILUNG  COOC  4810-S1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Cemeteries 
and  Memorials,  Notice  of  Availability  of 
Annual  Report 

Under  section  10(d)  of  Public  Law  92- 
462  (Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  Annual 
Report  of  the  Etepartment  of  Veterans 
Affairs'  Advisory  Committee  on 
Cemeteries  and  Memorials  for  Fiscal 
Years  1995  and  1996  has  been  issued. 
The  Report  summarizes  activities  of  the 
Committee  on  matters  relative  to 
programs,  policies  and 
accomplishments  which  have  been 
made,  and  the  identification  of  areas 
where  further  study  and  improvements 
are  required.  It  is  available  for  public 
inspection  at  two  locations: 
Federal  Documents  Section.  Exchange 

and  Gift  Division,  LM  632,  Library  of 

Congress,  Washington,  D.C.  20540, 

and 
Department  of  Veterans  Affairs, 

National  Cemetery  System,  810 

Vermont  Ave.,  N.W.,  Washington, 

D.C.  20420. 

Dated:  March  27, 1997. 

By  Direction  of  the  Secretary. 
Heyward  Bannister. 
Committee  Management  Officer. 
(FR  Doc.  97-8419  Filed  4-1-97;  8:45  am) 
BiLUNQ  COOC  taao-oi-M 


Fund  Availability  Under  the  VA 
Homeless  Providers  Grant  and  Per 
Diem  Program 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  is  announcing  the  availability  of 
funds  for  applications  for  assistance 
under  the  grant  component  of  VA's 
Homeless  Providers  Grant  and  Per  Diem 
Program.  This  Notice  contains 
information  concerning  the  program, 
application  process  and  amount  of 
funding  available. 
DATES:  An  original  completed  and 
collated  grant  application  (plus  three 


collated  copies)  for  assistance  under  the 
VA  Homeless  Providers  Grant  and  Per 
Diem  Program  must  be  received  in 
Mental  Health  Strategic  Healthcare 
Group.  Washington.  DC,  by  5  pm 
Eastern  Time  on  May  15, 1997. 
Applications  may  not  be  sent  by 
, facsimile  (FAX).  In  the  interest  of 
fairness  to  all  competing  applicants,  this 
deadline  is  firm  as  to  date  and  hour,  and 
VA  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
material  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

FOR  A  COPY  OF  THE  APPUCATION  PACKAGE. 
CONTACT:  Veterans  Industries.  10770  N. 
46th  Street  (A  400).  Tampa,  FL,  33617- 
3465;  (813)  228-2871  (this  is  not  a  toll- 
free  call).  For  a  document  relating  to  the 
VA  Homeless  Providers  Grant  and  Per 
Diem  Program,  see  the  final  rule 
codified  at  38  CFR  17.700. 
SUBMISStON  OF  APPUCATION:  An  original 
completed  and  collated  grant 
application  (plus  three  copies)  must  be 
submitted  to  the  following  address: 
Mental  Health  Strategic  Healthcare 
Group  (116).  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  Applications 
must  be  received  in  the  Mental  Health 
Strategic  Healthcare  Group  by  the 
application  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Casey,  Theresa  Hayes,  or  Victor 
Harris,  VA  Homeless  Providers  Grant 
and  Per  Diem  Program,  Mental  Health 
Strategic  Healthcare  Group  (116), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington.  DC 
20420;  (202)  273-8442/8445/8443  (these 
are  not  toll-free  numbers). 
SUPPLBMENTARY  INFORMATION:  This 
Notice  announces  the  availability  of 
funds  for  assistance  under  VA's 
Homeless  Providers  Grant  and  Per  Diem 
Program.  This  program  is  authorized  by 
Pub.  L.  102-590.  the  Homeless  Veterans 
Comprehensive  Service  Programs  Act  of 
1992.  Funding  applied  for  under  this 
Notice  may  be  used  for:  (1)  Remodeling 
or  alteration  of  existing  buildings;  (2) 
acquisition  of  buildings,  acquisition  and 
rehabilitation  of  buildings;  (3)  new 
construction.  Applicants  may  apply  for 
more  than  one  type  of  assistance. 

Although  a  separate  notice  will  be 
published  announcing  fund  availability 
for  the  Per  Diem  Component  of  the 
program,  grant  applicants  seeking  such 
assistance  should  indicate  this  request 
on  the  application  submitted  for  a  grant. 
The  applicants  who  are  awarded  grants 


will  not  be  required  to  complete  a 
separate  application  for  per  diem 
assistance.  VA  will  review  those 
portions  of  the  grant  application  that 
pertain  to  per  diem. 

Grant  applicants  may  not  receive 
assistance  to  replace  funds  provided  by 
any  state  or  local  government  to  assist 
homeless  persons.  For  existing  projects. 
VA  will  fund  only  the  portion  of  the 
project  that  will  house  the  new  program 
or  new  component  of  an  existing 
program.  A  proposal  for  an  existing 
project  that  seeks  to  shift  its  focus  by 
changing  the  population  to  be  served  or 
the  precise  mix  of  services  to  be  offered 
is  not  eligible  for  consideration.  No 
more  than  25  percent  of  services 
available  in  projects  funded  through  this 
grant  program  may  be  provided  to 
clients  who  are  not  receiving  those 
services  as  veterans. 

Authority.  VA's  Homeless  Providers 
Grant  and  Per  Diem  Program  is 
authorized  by  Sections  3  and  4  of  Pub. 
L.  102-590.  the  Homeless  Veterans 
Comprehensive  Service  Programs  Act  of 
1992  (38  use  7721  note)  and  has  been 
extended  through  fiscal  year  1997  by 
Public  Law  104-110.  The  program  is 
implemented  by  the  final  rule  codified 
at  38  CFR  Part  17.700.  The  final  rule 
was  published  in  the  Federal  Register 
on  June  1, 1994  and  February  25, 1995. 
Funds  made  available  under  this  Notice 
are  subject  to  the  requirements  of  those 
regulations. 

Allocation.  Approximately  $3.3 
million  is  available  for  the  grant 
component  of  this  program. 

Application  Requirements.  The 
specific  grant  application  requirements 
will  be  specified  in  the  application 
package.  The  package  includes  all 
required  forms  and  certifications. 
Conditional  selections  will  be  made 
based  on  criteria  described  in  the 
application.  Applicants  who  are 
conditionally  selected  will  be  notified  of 
the  additional  information  needed  to 
confirm  or  clarify  information  provided 
in  the  application.  Applicants  will  then 
have  one  month  to  submit  such 
information.  If  an  applicant  is  unable  to 
meet  any  conditions  for  grant  award 
within  the  specified  time  frame,  VA 
reserves  the  right  to  not  award  funds 
and  to  use  the  funds  available  for  other 
components  of  the  Grant  and  Per  Diem 
Pro-am. 

Dated:  March  24. 1997. 


JesM  Brown, 

Secretary  of  Vetemns  Affairs. 

[FR  Doc.  97-8333  Filed  4-1-97;  8:45  am) 

BILUNQ  COOE  a320-01-P 


Advisory  ConHnittee  on  tite  Future  of 
VA  Long-Term  Care 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Advisory  Committee  on  the  Future  of 
VA  Long-Term  Care  will  be  held  on 
April  29-30,  1997,  at  the  Department  of 
Veterans  Affairs,  in  Room  230,  located 
at  810  Vermont  Avenue,  NW, 
Washington,  DC.  The  purpose  of  the 
Committee  is  to  provide  professional 
advice  on  the  present  scope  and 
structure  of  VA's  long-term  care 
services,  and  about  changes  necessary  to 
ensure  that  services  are  available  and 
effective  in  a  future  healthcare  setting. 
The  Committee  will  begin  at  8:30  a.m. 
(EDT)  until  5:00  p.m.  (EDT)  on  April  29 
and  will  begin  at  8:30  a.m.  (EDT)  until 
12:00  noon  (EDT)  on  April  30. 

The  agenda  for  April  29  will  begin 
with  a  review  of  the  charge  to  the 
Committee  and  an  overview  of  VA 
healthcare  activities. 

On  April  30  the  Committee  will 
review  information  on  utilization  of  VA 
long-term  care  services  and  address  the 
issue  of  access  to  care  and  equity  in  A 
long-term  care  services. 

The  meeting  will  be  open  to  the 
public.  Those  wishing  to  attend  should 
contact  Jacqueline  Holmes,  Program 
Assistant,  Geriatrics  and  Extended  Care 
Strategic  Healthcare  Group  at  202-273- 
8539  not  later  than  April  25, 1997. 

Dated:  March  27, 1997. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  97-8421  Filed  4-1-97;  8:45  am) 

aiUMG  CODE  n2IM)1-M 


VA  Innovations  in  Nursing  Advisory 
Committee;  Notice  of  Meeting 

As  required  by  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  the 
E)epartment  of  Veterans  Affairs  (VA) 
hereby  gives  notice  that  the  third 
meeting  of  the  VA  Innovations  in 
Nursing  Advisory  Committee  will  be 
held  April  8-9. 1997,  at  VA 
Headquarters,  810  Vermont  Avenue 
NW.  Washington,  DC.  The  April  8, 
1997,  session  will  be  held  in  room  230 
and  convene  at  9:00  a.m.  and  adjourn  at 
5:00  p.m.  The  April  9, 1997,  session  will 
be  held  in  room  830  and  convene  at  8:00 
a.m.  and  adjourn  at  3K)0  p.m. 

The  purpose  of  the  Committee  is  to 
present  recommendations  to  the  Under 
Secretary  for  Health  on  how  VA  can 
generally  promote  and  support  health 
care  innovations  in  which  nurses  play 
key  leadership  and  clinical  roles  and 
which  promote  VA's  reengineering 
efforts. 
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On  April  8,  the  Committee  will  hear 
presentations  on  current  innovative 
healthcare  practices  from 
representatives  of  private  healthcare 
systems,  VA  network  directors  and  VA 
medical  center  administrators.  A  public 
comment  p>eriod  is  scheduled  £rom 
4:15-4:45  p.m.  EDT. 

Oa  April  9,  the  Committee  will  hear 
presentations  on  VA  eligibility  reform, 
employee  education  and  product  line 
management.  A  public  comment  period 
is  scheduled  from  1:30-2:00  p.m.  EDT. 

The  meeting  is  open  to  the  public. 
Those  who  plan  to  attend  or  who  have 
questions  concerning  the  meeting 
should  contact  the  Designated  Federal 
Official  for  the  Conmiittee,  Charlotte  F. 
Beason,  Ed.O.,  RN,  at  (202)  273-8422. 

Dated:  March  27, 1997. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
(PR  Doc.  97-S420  Filed  4-1-97;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  AgerKy  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-201-00Z] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Correction 

In  notice  document  97-5617 
appearing  on  page  10550  in  the  issue  of 
Friday,  March  7, 1997  make  the 
following  correction: 

In  the  second  column  the  docket 
number  heading  should  read  as  set  forth 
above. 

BILLMQ  COOE  1S(XM>1-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[OR64-7279a.  OR36-1-«298a,  OR4»-1-6802a; 
FRL-5696-8] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Oregon 

Correction 

In  final  rule  document  97-5645 
beginning  on  page  10457  in  the  issue  of 
Friday,  March  7, 1997  make  the 
following  correction: 

On  page  10462,  in  the  first  colimm, 
under  "E.  Petitions  for  fudicial  Review", 
in  the  fifth  line  "(insert  date  60  days 
from  date  of  publication  in  the  Federal 
Register]"  should  be  replaced  by  "May 
6, 1997". 

BUJJNQ  COOE  1S06-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Hygromycin  B,  Pyrantel 
Tartrate,  and  Tylosin 

Correction 

In  rule  document  97-7541,  beginning 
on  page  14300  in  the  issue  of 
Wednesday,  March  26, 1997,  make  the 
following  correction: 

On  page  14300,  in  the  first  column, 
the.ffFECTIVE  DATE,  "April  2. 1997" 
should  read  "April  7, 1997". 

BILUNQ  C006  1506-01-0 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Servic* 
8  CFR  Part  312 

PNS  No.  1702-90] 
RIN1115-AE02 

Exceptions  to  the  Education 
Requirements  for  Naturalization  for 
Certain  Applicants 

Correction 

In  final  rule  docxmient  97-6686 
beginning  on  page  12915  in  the  issue  of 
March  19, 1997  make  the  following 
corrections: 

$31Z1    [Convctod] 

(1)  On  page  12923,  in  §312.l(b)(3).  in 
the  second  column,  in  the  first 
paragraph: 

(a)  In  the  sixteenth  line  "form"  should 
read  "&t)m". 

(b)  In  the  seventh  line  firtHn  the 
bottom  of  the  paragraph  "requirements 
of  English"  should  read  "requirements 
for  English". 

(c)  In  the  fourth  line  from  the  bottom 
of  the  paragraph  "even  with  reasonable 
modifications  to  the  methods  of 
determining  English  proficiency"  was 
inadvertently  repeated. 

1312.2    [Correctod] 

(3)  On  the  same  page,  in  §312.2(b)(l), 
in  the  second  column: 

(a)  In  the  seventh  line  "Untied  stated" 
should  read  "United  States". 

(b)  In  the  fourth  line  from  the  bottom 
of  the  paragraph  "results  form"  should 
read  "results  from". 

(2)  On  the  same  page,  in  §312.2(b)(2), 
in  the  third  column: 

(a)  hi  the  twelth  line  "Untied  States" 
should  read  "United  States". 

(b)  In  the  seventeenth  line 
"Neutralization"  should  read 
"NaturaUzation". 

(c)  In  the  penultimate  line  "purpose" 
should  read  "purposes". 

BUJJNQ  CODE  1SO»«1-0 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Ainpac*  Dociwt  No.  96-ASO-39] 

Amendment  to  Class  D,  E2  and  E4 
Airspace;  Qainesviile,  FL 

Correction 

In  final  rule  document  97-6045 
beginning  on  page  11073  in  the  issue  of 
Tuesday,  March  11, 1997  make  the 
following  correction: 

171.1    [CoTTMted] 

On  page  11074,  in  §71.1,  five  Unes 
from  the  bottom  "lat.  29''14'24"N" 
should  read  "lat.  29*'41'24"N' 

nXMOOOOl  1S0»41-O 


DEPARTMENT  OF  TRANSPORTATION      §1911    [Corroclad] 
Federal  Aviation  Administration 
14  CFR  Parts  107. 108, 109, 129, 191 


(Docket  No.  27965;  Amendement  Nos.  107- 
10, 108-15, 100-3, 129-26,  and  191-4] 

RIN2120-AF49 

Sensitive  Security  Information 

Correction 

In  rule  document  97-6948,  beginning 
on  page  13736  in  the  issue  of  Friday, 
March  21, 1997,  make  the  following 
corrections: 

1.  On  page  13736,  in  the  first  colimin, 
in  the  SUMMARY  section,  in  the  16th 
line,  "1991"  should  read  "191". 

2.  On  page  13742,  in  the  third 
column,  under  Paperwork  Reduction 
Act,  in  the  third  line,  "not"  should  read 

no  . 

3.  On  page  13743,  in  the  first  column, 
in  the  tenth  fine  from  the  bottom,  "fine" 
should  read  "final". 


4.  On  page  13744,  in  the  second 
column,  in§  191.1(b),  in  the  first  line, 
"record"  should  be  placed  in  quotation 
marks.. 

BlUmO  CODE  1S0S-01-O 


UNITED  STATES  INFORMATION 
AGENCY 

Privacy  Act  of  1974:  Republication  of 
Notice  of  Systems  of  Records 

Correction 

In  notice  document  97-5287 
beginning  on  page  10634  in  the  issue  of 
Friday,  March  7,  1997  make  the 
following  correction: 

On  page  10659,  in  the  third  column, 
in  the  first  hne  "USIA-34"  should  read 
"USIA-41". 

HLUNG  COOE  1S0S-01-O 
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Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Klazardous  Air  Poiiutants  Ptiarmaceuticals 
Production;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AO-FRL-S802-8] 

RIN-2060-AE83 

Nationai  Emission  Standards  for 
Hazardous  Air  Pollutants 
Pttarmacauticals  Production 

agency:  Enviromnental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  The  proposed  standard  would 
reduce  air  emissions  of  hazardous  air 
pollutants  (HAP)  from  existing  and  new 
facilities  that  manufacture 
pharmaceutical  products.  The  agency 
intends  that  this  proposed  rule  will 
have  a  common  techiiology  basis  with  a 
rule  yet  to  be  issued  by  EPA's  Office  of 
Water  (OW);  this  will  allow  coordinated 
and  cost  effective  compliance  planning 
by  the  industry.  In  addition  to  soliciting 
comments  on  various  aspects  of  the 
proposed  rule,  this  document  also 
solicits  comments  on  possible 
approaches  for  the  OW  rule. 

The  ma)or  HAP  emitted  by  facilities 
covered  by  this  proposed  rule  include 
methylene  chloride,  methanol,  toluene, 
and  hydrogen  chloride.  Methylene 
chloride  is  considered  to  be  a  human 
carcinogen  and  the  other  pollutants  can 
cause  noncancer  health  effects  in 
huinans.  The  proposed  rule  is  estimated 
to  reduce  HAP  emissions  fron^xisting 
facilities  by  22,000  megagrams  per  year 
(Mg/yr).  It  also  reduces  volatile  organic 
compound  (VOC)  emissions. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  June  2, 1997. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  pubUc 
hearing  by  April  23, 1997,  a  public 
hearing  will  be  held  on  May  2,  1997 
beginning  at  10  a.m.  Persons  interested 
in  attending  the  hearing  should  call  Ms. 
Marguerite  Thweatt  at  (919)  541-5673  to 
verify  that  a  hearing  will  be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  April  23, 1997,  by 
contacting  Ms.  Marguerite  Thweatt. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  Docket  Section  (LE- 
131),  Attention:  Docket  No.  A-96-03, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460.  The  EPA  requests  that  separate 
copies  also  be  sent  to  the  appropriate 
contact  persons  listed  below.  The  public 
hearing,  if  required,  will  be  held  at  the 
EPA's  Office  of  Administration 


Auditorium,  Research  Triangle  Park, 
North  Carolina. 

SUPPLBIENTARY  INFORMATION:  The 
information  contained  in  this  notice  is 
also  on  the  Technology  Transfer 
Network  (TTN).  The  TTN,  EPA's 
electronic  bulletin  board,  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control. 
The  service  is  free,  except  forthe  cost 
of  a  telephone  call.  Dial  (919)  541-5472 
for  up  to  a  14,400  bps  modem  transfer. 
In  addition,  the  basis  and  purpose 
docimient  (BPD),  containing  much  of 
the  rationale  for  these  proposed 
standards,  is  also  available  on  the  TTN. 
The  supplementary  information 
document  (SID)  for  the  proposed 
standard,  which  contains  a  compilation 
of  technical  memoranda,  may  be 
obtained  from  the  docket  (entry 
#H-B-1). 

Docket.  Docket  No.  A-96-03, 
containing  supporting  information  used 
in  developing  the  proposed  standards,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  EPA's 
Air  Docket  Section,  Waterside  Mall, 
Room  1500. 1st  Floor,  401  M  Street  SW., 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 

For  information  concerning  the 
MACT  standard,  contact  Mr.  Randy 
McDonald  at  (919)  541-5402,  Organic 
Chemicals  Group,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711.  For  further 
information  concerning  the  effluent 
limitation  guidelines  pretreatment 
standards  and  new  source  performance 
standards,  contact  Dr.  Frank  H,  Hund,  at 
(202)  260-7786,  Engineering  and 
Analysis  Division  (4303).  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington.  DC.  20460. 

Regulated  entities.  Entities  potentially 
regulated  are  those  which  produce 
pharmaceutical  products  and 
intermediates  and  are  located  at 
facilities  that  are  major  sources  as 
defined  in  section  112  of  the  CAA. 
Regulated  categories  and  entities 
include: 


Category 


Category 


Industry 


Regulated  entities 


Producers  of  material  de- 
scribed by  ttie  SiC  code  283. 
Producers  of  fermentation,  t>i- 
ologtcal  or  natural  extraction, 
ctiemical  synttieais.  and  lor- 
mulation  products  regulated 
by  ttie  Food  and  Drug  Admirv 
istratton. 


Regulated  entities 


Producers  of  components  (ex- 
cluding exdpients)  of  a  phar- 
maceutical formulations  or 
intermediates  used  in  ttie  pro- 
duction of  a  pharmaceutical 
product. 


This  tat>le  is  not  intended  to  be  exhaustive, 
but  rather  provides  a  guide  for  readers  regard- 
ing entities  likely  to  be  regulated  by  this  ac- 
tion. This  table  lists  the  types  of  entities  that 
EPA  is  now  aware  could  potentially  be  regu- 
lated by  this  action.  Other  types  of  entities  not 
listed  in  ttie  tat)le  could  also  be  regulated.  To 
determine  whether  your  facility,  company, 
business,  organization,  etc.,  is  regulated  by 
this  action,  you  should  carefully  examine  the 
applicability  critena  in  §63.1250  of  the  rule.  If 
you  tiave  questions  regarding  the  applicability 
of  this  action  to  a  particular  entity,  consult  ttie 
person  listed  in  ttie  preceding  FOR  further  in- 
formation CONTACT  section. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  List  of  Source  Categories 

II.  Background 

A.  Summary  of  Considerations  Made  in 
Developing  this  Rule 

B.  Regulatory  Baclcground 

III.  Authority  for  National  Emission 

Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  Decision  Process 

A.  Source  of  Authority  for  NESHAP 
Development 

B.  Criteria  for  Development  of  NESHAP 

IV.  Summary  of  Proposed  Standards 

A.  Source  Categories  to  be  Regulated 

B.  Pollutants  to  be  Regulated  and 
Associated  Environmental  and  Health 
Benefits 

Q  Affected  Sources 

D.  Format  of  the  Standards 

E.  Basis  and  Level  of  Proposed  Standards 

F.  Compliance  and  Performance  Test 
Provisions 

G.  Monitoring  Requirements 

H.  Reporting  and  Recordkeeping 
Requirements 

V.  Summary  Of  Environmental,  Energy,  Cost, 

and  Economic  Impacts 

A.  Facilities  Affected  by  These  NESHAP 

B.  Air  Impacts 

C.  Water  and  Solid  Waste  Impacts 

D.  Energy  Impacts 

E.  Cost  Impacts 

F.  Economic  Impacts 

VI.  Emissions  Averaging 

Vn.  Regulation  of  the  Pharmaceutical 

Manufacturing  Industry  Under  the  Clean 
Water  Act 

VIII.  Solicitation  of  Comments 

IX.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C.  Executive  Order  12866 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

E.  Paperwork  Reduction  Act 

F.  Regulatory  Flexibility  Act 

G.  Unfunded  Mandates 
H.  Miscellaneous 
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I.  List  of  Source  Categories 

Section  112  of  the  amended  Act 
requires  that  EPA  evaluate  and  control 
emissions  of  HAP.  The  control  of  HAP 
is  achieved  through  promulgation  of 
emission  standards  under  sections 
112(d)  and  112(0  and  work  practice  and 
equipment  standards  under  section 
112(h)  for  categories  of  sources  that  emit 
HAP.  On  July  16, 1992,  EPA  published 
an  initial  list  of  major  and  area  source 
categories  to  be  regulated  (57  FR  31576). 
Included  on  that  list  were  major  sources 
emitting  HAP  from  pharmaceuticals 
production. 

Production  methods  used  in  the 
manufacture  of  pharmaceutical  products 
include  both  batch  and  continuous 
operations,  although  batch  operations 
make  up  a  majority  of  the  processes. 
The  sizes  of  the  facilities  range  from 
those  that  make  one  product  at  the  rate 
of  several  hundred  kilograms  per  year 
(kg/yr)  to  those  that  produce  numerous 
intermediates  and  final  products  on  the 
scale  of  thousands  of  kilograms 
(megagrams  (Mgl)  per  year.  Air 
emissions  of  HAP  compounds  originate 
from  breathing  and  withdrawal  losses 
from  storage  tanks,  venting  of  process 
vessels,  leaks  from  piping  and 
equipment  used  to  transfer  HAP 
compounds  (equipment  leaks),  and 
volatilization  of  HAP  from  wastewater 
streams.  Pollutants  (HAP)  emitted  from 
the  production  processes  include  a 
range  of  compounds,  including  VOC. 
Among  the  most  prevalent  are 
methylene  chloride  and  methanol, 
which  account  for  nearly  70  percent  of 
all  HAP  emissions  from  this  industry. 
Detailed  information  describing 
manufacturing  processes  and  emissions 
can  be  found  in  the  Basis  and  Purpose 
Document. 

As  of  1992,  over  80  U.S.  companies  at 
270  facilities  were  producing 
pharmaceutical  products. 
Manufacturing  operations  covered  by 
this  NESHAP  include  chemical 
synthesis,  formulation,  fermentation, 
and  extraction  processes  and  are 
generally  classified  under  standard 
industrial  classification  283.  An 
estimated  101  facilities  are  considered 
to  be  major  sources  according  to  the 
CAA  criterion  of  having  the  potential  to 
emit  10  tons  per  year  of  any  one  HAP 
or  25  tons  per  year  of  combined  HAP, 
based  on  1992  emissions  data.  The 
proposed  standard  would  apply  to  all 
major  sources  that  produce 
pharmaceuticals.  Area  sources  would 
not  be  subject  to  this  standard. 


n.  Background 

A.  Summary  of  Considerations  Made  in 
Developing  This  Rule 

This  regulation  reduces  emissions  of 
many  of  the  HAP  listed  in  section 
112(b)(1)  of  the  CAAA.  The  alternatives 
considered  in  the  development  of  this 
regulation,  including  those  alternatives 
selected  as  standards  for  new  and 
existing  sources,  are  based  on  process 
and  emissions  data  received  from  the 
existing  facilities  known  by  the  EPA  to 
be  in  operation. 

Regulatory  alternatives  more  stringent 
than  the  MACT  floor  (minimum  control 
level)  were  selected  when  they  were 
judged  to  be  reasonable,  considering 
cost,  nonair  impacts,  and  energy 
requirements. 

The  proposed  standards  give  existing 
affected  sources  3  years  from  the  date  of 
promulgation  to  comply.  This  is  the 
maximum  amount  of  time  allowed  by 
the  Act.  New  affected  sources  are 
required  to  comply  with  the  standard 
upon  startup. 

Included  m  the  proposed  rule  are 
methods  for  determining  initial 
compliance  as  well  as  monitoring, 
recordkeeping  and  reporting 
requirements.  All  of  these  components 
are  necessary  to  ensure  that  affected 
sources  will  comply  with  the  standards 
both  initially  and  over  time.  However, 
the  EPA  has  made  every  effort  to 
simplify  the  requirements  in  the  rule. 
The  EPA  has  also  attempted  to  maintain 
consistency  with  existing  regulations  by 
either  incorporating  text  from  existing 
regulations  or  referencing  the  applicable 
sections. 

In  addition,  this  rule  contains  an 
important  and  iiuiovative  pollution 
prevention  alternative  for  the 
pharmaceutical  industry  that  provides 
an  option  to  reduce  solvent 
consumption  in  lieu  of  installing  end-of- 
pipe  controls.  The  EPA  has  developed  a 
regulation  that  provides  a  pollution 
prevention  compliance  alternative  to  the 
traditional  control  requirements,  and 
the  EPA  encourages  the  pharmaceutical 
industry  to  meet  the  CAA  requirements 
through  its  use.  This  alternative 
demonstrates  EPA's  commitment  to 
developing  regulations  that  are  cost 
effective  and  flexible,  and  that  reduce 
monitoring,  recordkeeping,  and 
reporting  burdens. 

Representatives  from  other  interested 
EPA  offices  and  programs,  including 
State  and  Regional  environmental 
agency  personnel,  and  representatives 
from  industry  participated  in  the 
regulatory  development  process  as 
MACT  partnership  members.  For 
example.  Region  n,  acting  as  the  lead, 
worked  closely  with  the  States  of  New 


York  and  New  Jersey  as  well  as  the 
pharmaceutical  industry  in  developing 
the  pollution  prevention  alternative. 
The  partnership  members  were  given 
opportunities  to  review  and  comment 
on  the  regulation  prior  to  proposal. 
Several  issues  presented  in  the 
solicitation  of  comments  section  reflect 
these  comments.  Industry,  regulatory 
authorities,  and  environmental  groups 
will  have  another  opportunity  to 
comment  on  the  proposed  standards 
and  provide  additional  information 
during  the  public  comment  period. 

B.  Regulatory  Background 

The  proposed  rule  implements 
section  112(d)  of  the  Clean  Air  Act 
(CAA)  amendments  of  1990,  which 
require  the  Administrator  to  regulate 
emissions  of  HAP  listed  in  section 
112(b)  of  the  CAA.  The  intent  of  this 
rule  is  to  protect  the  public  health  by 
requiring  new  and  existing  major 
sources  to  reduce  generation  of 
emissions  by  using  pollution  prevention 
strategies  or  to  control  emissions  to  the 
level  achievable  by  the  maximum 
achievable  control  technology  (MACT), 
taking  into  consideration  the  cost  of 
achieving  such  emission  reductions,  any 
nonair  quality  and  other  air  quality 
related  health  and  environmental 
impacts,  and  energy  requirements. 

In  1978,  EPA  published  a  control 
techniques  document  entitled  "Control 
of  Volatile  Organic  Emissions  from 
Manufacture  of  Synthesized 
Pharmaceutical  Products,"  EPA-450/2- 
78-029.  The  control  technique 
guidelines  document  (CTG)  contains  a 
presumptive  norm  for  reasonably 
available  control  technology  (RACT)  for 
the  manufacturing  operations  covered 
under  SIC  Codes  2833  and  2834.  This 
proposed  rule  does  not  affect  the 
presumptive  RACT  guidelines,  although 
a  portion  of  emissions  sources  are 
covered  by  both  the  proposed  regulation 
and  the  CTG  document. 

In  1994,  EPA  promulgated  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Certain  Processes  Subject 
to  the  Negotiated  Regulation  for 
Equipment  Leaks.  Pharmaceutical 
processes,  defined  as  processes  that 
sjmthesize  pharmaceutical 
intermediates  or  final  products  using 
carbon  tetrachloride  or  methylene 
chloride  as  a  reactant  or  process  solvent, 
are  subject  to  this  rule.  The  EPA  is 
proposing  today  to  require  control  of 
leaking  components  that  are  currently 
not  subject  to  the  Negotiated  Regulation 
for  Equipment  Leaks,  but  that  contain 
HAP  and  are  associated  with  processes 
in  this  source  category. 
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ni.  Authority  for  National  Eniimion 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  Oacisioii  Process 

A.  Source  of  Authority  for  NESHAP 
Development 

Section  112  of  the  Clean  Air  Act  gives 
the  Environmental  Protection  Agency 
the  authority  to  establish  national 
standards  to  reduce  air  emissions  from 
sources  that  emit  one  or  more  HAP. 
Section  112(b)  contains  a  list  of  HAP  to 
be  regulated  by  NESHAP.  Section  112(c) 
directs  the  Agency  to  use  this  pollutant 
list  to  develop  and  publish  a  list  of 
source  categories  for  which  NESHAP 
will  be  developed;  this  Ust  was 
published  in  the  Federal  Register  on 
July  16,  1992  (57  FR  31576).  The 
Agency  must  list  all  knovm  categories 
and  subcategories  of  "major  sources" 
that  emit  one  or  more  of  the  listed  HAP. 
A  major  source  is  defined  in  section 
112(a)  as  any  stationary  source  or  group 
•f  stationary  sources  located  within  a 
contiguous  area  and  under  comiBon 
control  that  emits  or  has  the  potential  to 
emit  in  the  aggregate,  considering 
controls.  10  tons  per  year  or  more  of  any 
one  HAP  or  25  tons  per  year  or  more  of 
any  combination  of  HAP. 

B.  Criteria  for  Development  of  NESHAP 

The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  from  both  new 
and  existing  souroes  according  to  the 
statutory  directives  set  out  in  section 
112(d)  of  the  Act.  The  statute  requires 
the  standards  to  reflect  the  maximum 
degree  of  reduction  in  emissions  of  HAP 
that  is  achievable  far  new  or  existing 
sowrcBS.  This  control  level  is  refierred  to 
as  the  "maximum  achievable  control 
technology"  (MACT).  The  selection  of 
MACT  must  reflect  consideration  of  the 
cost  of  achieving  the  emission 
reduction,  any  nonair  quality  health  and 
environmental  impacts,  and  energy 
requirements  for  control  levels  more 
striagent  than  the  floor  (described 
below). 

The  MACT  floor  is  the  least  stringent 
level  for  MACT  standards.  For  new 
sources,  the  standards  for  a  source 
category  or  subcategory  "shall  not  be 
less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best 
controlled  similar  souree,  as  determined 
by  the  Administrator"  (section 
112(d)(3)).  Existing  source  standards 
should  be  no  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources  for  categories  and 
subcategories  with  30  or  more  sources 
or  the  average  emission  limitation 
achieved  by  the  best  performing  5 
sources  for  categories  or  subcategories 
with  fewer  than  30  sources  (section 


112(d)(3)).  The  determination  of  the 
MACT  floor  for  existing  sources  under 
today's  rule  is  that  the  average  emission 
limitation  achieved  by  the  best 
performing  soiut»s  is  based  on  a 
measure  of  central  tendency,  such  as  the 
arithmetic  mean,  median,  or  mode.  The 
determination  of  percentage  reduction 
in  the  production-indexed  consumption 
factors  used  in  the  pollution  puevention 
alternative  is  based  on  the  criteria  that 
the  alternative  must  achieve  emissions 
reductions  equivalent  to  what  would 
have  been  achieved  by  complying  with 
the  MACT. 

IV.  Summary  of  ftropoacd  Standards 

A.  Source  Categories  to  be  Regulated 

The  proposed  standards  would 
regulate  HAP  emissions  from 
pharmaceutical  production  facilities 
that  are  determined  to  be  major  sources. 
The  standards  would  apply  to  existing 
sources  as  well  as  new  sources. 

B.  Pollutants  to  be  Regulated  and 
Associated  Eovimnmental  and  Health 
Benefits 

Pharmaceutical  production  facilities 
emit  an  estimated  34,000  Mg/yr  of 
organic  and  inorganic  HAP's.  Organic 
HAP's  include  methylene  chloride, 
methanol,  toluene,  dimethylfbrmamide, 
and  hexane  as  well  as  other  HAP's. 
Hydrogen  chloride  is  an  inorganic  HAP 
emitted  by  this  industry.  The  proposed 
rule  would  reduce  HAP  emissions  from 
pharmaceutical  facilities  by  65  percent. 
Some  of  these  pollutants  are  considered 
to  be  carcinogenic,  and  all  can  cause 
toxic  health  effects  following  exposure, 
including  nausea,  headaches,  and 
possible  reproductive  effects.  The  EPA 
does  recognize  that  the  degree  of 
adverse  effects  to  human  health  can 
range  from  mild  to  severe;  The  extent 
and  degree  to  which  the  human  health 
effects  may  be  experienced  is  dependent 
upon  (1)  the  ambient  concentration 
observed  in  the  area  (e.g.,  as  influenced 
by  emission  rates,  meteorological 
conditions,  and  terrain),  (2)  the 
frequency  of  and  duration  of  exposures, 
(3)  characteristics  of  exposed 
individuals  (e.g.,  genetics,  age,  pre- 
existing health  conditions,  and  lifestyle) 
which  vary  significantly  with  the 
population,  and  (4)  pollutant  specific 
characteristics  (toxicity,  half-life  in  the 
environment,  bioaccumulation.  and 
persistence). 

Most  of  the  organic  HAP's  emitted 
from  this  industry  are  classified  as  VOC. 
The  proposed  emission  controls  for 
HAP's  will  reduce  non-HAP  VOC 
emissions  as  well.  Emissions  of  VOC 
have  been  associated  with  a  variety  of 
health  and  welfare  impacts.  Volatile 


organic  compound  emissions,  together 
with  nitrogen  oxides,  are  precursors  to 
the  formation  of  tropospheric  ozone. 
Exposure  to  ambient  ozone  is 
responsible  for  a  series  of  public  health 
impacts,  such  as  alterations  in  lung 
capacity;  eye,  nose,  and  throat  irritation; 
nausea;  and  aggravation  of  existing 
respiratory  disease.  Among  the  welfare 
impacts  from  exposure  to  ambient  ozone 
include  damage  to  selected  commercial 
timber  species  and  economic  losses  for 
commercially  valuable  crops  such  as 
soybeans  and  cotton. 

Hydrogen  chloride  is  listed  under 
section  112(r)  of  the  CAA.  The  intent  of 
section  112(r),  Prevention  of  Accidental 
Releases,  is  to  focus  on  chemicals  that 
pose  a  significant  hazard  to  the 
community  should  an  accident  occur,  to 
prevent  their  accidental  release,  and  to 
minimise  consequences  should  a  release 
occur.  Hydrogen  chloride,  along  with 
the  other  substances  listed  under 
section  112(r)(3),  is  listed  because  it  is 
known  to  cause,  or  may  be  reasonably 
anticipated  to  cause  death,  injury,  or 
serious  adverse  effects  to  human  health 
or  the  environment  (see  59  FR  4478, 
January  31, 1904).  Sources  that  handle 
hydrogen  chloride  in  greater  quantities 
than  the  established  threshoM  quantity 
under  section  112(r)(5)  will  be  subject  to 
the  risk  management  program 
requirements  under  section  112(r)(7) 
(see  58  FR  54190,  October  20, 1993). 

hi  essence,  the  MACT  standards 
mandated  by  the  CAA  will  ensure  that 
all  major  sources  of  air  toxic  emissions 
achieve  the  level  of  control  already 
being  achieved  by  the  better  controlled 
and  lower  emitting  sources  in  each 
category.  This  approach  provides 
assurance  to  citizens  that  each  major 
source  of  toxic  air  pollution  will  be 
required  to  effectively  control  its 
emissions.  In  addition,  the  emission 
reductions  achieved  by  these  proposed 
standards,  when  combined  with  the 
reductions  achieved  by  other  MACT 
standards,  will  contribute  to  achieving 
the  primary  goal  of  the  CAA.  which  is 
to  "protect  and  enhance  the  quality  of 
the  Nations's  air  resources  so  as  to 
promote  the  public  health  and  welfare 
and  the  productive  capacity  of  its 
population"  (the  CAA.  section 
101(b)(1)). 

C.  Affected  Sources  , 

Emission  points  identifled  from 
pharmaceuticals  production  include 
process  vents,  equipment  leaks,  storage 
tanks,  wastewater  collection  and 
treatment  systems,  and  heat  exchange 
systems. 

The  affected  source  for  the  purpose  of 
this  regulation  is  the  facility-wide 
collection  of  process  vents,  storage 
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tanks,  wastewater  and  associated 
treatment  residuals,  heat  exchange 
systems,  cooling  towers,  and  equipment 
components  that  are  associated  with 
phannaceutical  manufacturing 
operations.  Based  on  this  definition  of 
afiiected  soiuce,  new  sources  are  created 
by  reconstructing  existing  sources  or 
constructing  new  "greenfield"  facilities. 
Also,  if  an  additional  pharmaceutical 
manufacturing  process  imit(s)  is  added 
to  a  plant  site  that  is  a  major  source,  the 
addition  will  be  subject  to  the 
requirements  for  a  new  source  provided 
that  the  addition  meets  the  definition  of 
construction  in  §  63.2  of  subpart  A 
(General  Provisions);  the  new  luiit  has 
the  potential  to  emit  10  tons  per  year  or 
more  of  any  one  HAP  or  25  tons  per  year 
or  more  of  any  combination  of  HAP;  and 
the  process  unit(s)  is  dedicated. 

D.  Format  of  the  Standards 

The  standards  for  process  vents  are 
presented  in  a  combination  of  percent 
reduction  and  mass  limit  format. 
Facilities  will  have  the  option  of  using 
any  control  technology,  as  long  as  the 
HAP  reductions  or  mass  limitations  are 
achieved.  The  format  of  the  standards 
for  storage  tanks  are  a  combination  of 
equipment  standard  and  performance 
standard — tanks  which  require  control 


are  required  to  be  fitted  with  floating 
roo&  or  with  add-on  devices  meeting  a 
percent  removal  requirement  The 
standards  for  wastewater  emission 
sources  offer  two  alternative  formats  for 
achieving  compliance,  a  percent 
removal,  or  the  use  of  reference  control 
technologies.  Equipment  leak  standards 
are  in  the  form  of  equipment/work 
practice  standards.  Facilities  would  be 
required  to  implement  the  program 
specified  in  the  proposed  regulation  to 
achieve  compliance  with  the  standard. 
An  alternative  polliition  prevention 
standard  is  also  being  prop>osed.  This 
standard  can  be  met  in  lieu  of  meeting 
separate  standards  for  the  four  emission 
source  types  associated  with  each 
pharmaceutical  production  process.  The 
format  for  this  alternative  standard  is  in 
a  kg  HAP  consumption  reduction  per  kg 
product  format. 

E.  Basis  and  Level  of  Proposed 
Standards 

Detailed  information  describing  the 
approach  used  to  determine  MACT 
floors  and  regulatory  alternatives  for  the 
pharmaceuticals  production  source 
category  can  be  foimd  in  the  basis  and 
purpose  document 

Tne  proposed  standards  for  existing 
and  new  affected  sources  are 


sunmiarized  in  Table  1.  The  MACT 
standard  for  most  existing  process  vents 
was  set  at  the  floor  level  of  control.  The 
MACT  floor  was  determined  from  the  12 
facilities  that  represented  the  best 
performing  12  percent  of  the  existing 
101  major  sources.  The  floor  was 
calculated  to  be  93  percent  control 
facility-wide.  The  proposed  standards 
would  require  existing  sources  to  reduce 
emissions  from  the  stmi  of  all  vents 
within  a  process  to  900  kg/yr  (2,000 
pounds  per  year  [Ib/yr]),  considering 
control,  or  meet  an  overall  process 
control  level  of  93  percent.  Both 
calculations  meet  the  requirements  of 
the  floor  as  determined  on  a  facility 
wide  basis.  Additionally,  a  regulatory 
alternative  beyond  the  floor  was 
developed  that  requires  98  percent 
control  of  some  large  vents.  An 
applicability  cutoff  was  developed  for 
this  alternative  based  on  a  linear 
equation  relating  vent  flowrate  and  HAP 
load.  The  cost  of  this  ahemative  above 
the  floor  is  $1,000/Mg  and  was  judged 
to  be  reasonable.  Process  vents  meeting 
the  annual  emissicms  and  flowrate 
criteria  are  required  to  achieve  98 
percent  control,  independent  of  the 
overall  93  percent  requirement 


Table  1  .—Proposed  Standards  for  New  and  Existing  Sources 


Emission 

New  or  exist- 
ing? 

Appicabiily 

Requvement 

source 

Cutoff 

Control  efficiancy 

crrassion  wm 

Process  

New 

Processes  . — 

98% 

Existing 

Processes  „.. 

22,000  tVyr  controJIed  

93%;  98%  for  individual 
vents  meeting  cutoff 
based  on  flow  and  emis- 
sions. 

2.000  tyyr. 

Storage  tanks 

New  and  ex- 
isting. 

210,000  gal  and  <20,000  gal 

21 .9  psia  vapor  pressure  of 
liquid  stored 

90% 

220,000  

21 .9  psia  vapor  pressure  of 
liquid  stored. 

95%. 

Wastewater  .... 

New  and  ex- 

>1 Mg/yr  total  HAP  load 

21.300  ppm  at  POD  of  Table 

99%  reduction  of  Table  2 

isting. 

from  afl  POD  within  a 
process  or  any  single 
POD. 

2  HAP. 

HAP. 

- 

25.200  ppmw  at  POO  of 
total  HAP  load. 

99%  reduction  of  Table  2 
HAP. 

90%  reduction  of  Table  3 

HAP. 
95%  reduction  of  total  HAP 

using  btotreatmenL 

>1  Mg/yr  total  HAP  load 

210.000  ppmw  at  POD  of 

99%  reduction  of  Tatile  2 

from  facHty. 

total  HAP  load. 

HAP. 
90%  reduction  of  Table  3 

- 

HAP. 
95%  reduction  of  total  HAP 
using  btotreatment. 

Uaim 

>1  Mg/yr  total  HAP  load 

2110.000  ppmw  at  POD  of 

99%  reduction  of  Table  3 

from  al  POD  within  a 

TaWe  3  HAP. 

HAP. 

,  process  or  any  single 

POO. 

EquipmenI 

New  and  ex- 

AH components  in  HAP  serv- 

.......HM.... — ........»..••.....-■»•.... 

LDAR  program. 

leal(s. 

isting. 

ice  exdudng  components 
covered  by  subpart  H. 
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The  MACT  standard  for  process  vents 
at  new  sources  was  set  at  the  floor  level 
of  control.  The  MACT  floor  was 
determined  from  the  best  controlled 
similar  source  and  is  based  on  the  most 
stringent  control  level  achieved  for  both 
chemical  S3nithesis  and  formulation 
type  processes.  The  proposed  standards 
for  new  sources  would  require  98 
percent  control  of  process  vents  with 
uncontrolled  emissions  greater  than  180 
kg/yr  (400  Ib/yr). 

Tne  MACT  floor  for  small,  medium, 
and  large  storage  tanks  is  90  percent 
control  for  tanks  storing  liquids  with 
total  HAP  vapor  pressure  greater  than  or 
equal  to  1.9  psia  at  existing  sources.  The 
floor  was  determined  from  the  twelve 
facilities  that  had  the  highest  control 
level  for  storage  tanks.  The  EPA 
evaluated  the  impacts  of  a  regulatory 
alternative  beyond  the  floor  that  would 
require  95  percent  control  of  tanks 
greater  than  or  equftl  to  20,000  gallons. 
Floating  roof  technology  has  bc«n 
demonstrated  to  achieve  95  percent 
control  and  is  considerably  less 
expensive  than  add-on  control;  and  it 
can  be  applied  to  20,000  gallon  tanks. 
Therefore,  there  is  no  additional  cost  for 
the  regulatory  alternative  above  the 
floor.  The  MACT  for  new  sources  is  set 
at  the  same  level  as  the  MACT  for 
existing  sources  because  it  has  been 
determined  that  no  facility  is  controlling 
tanks  beyond  the  level  required  by  the 
regulatory  alternative  for  existing 
sources;  I  therefore  MACT  would  be  no 
less  stringent  than  the  floor.  The 
proposed  standards  would  require 
existing  and  new  sources  to  control 
storage  tanks  having  volumes  greater 
than  or  equal  to  38  cubic  meters  (m^) 
(10,000  gallons),  and  storing  material 
%vith  a  vapor  pressure  of  greater  than  or 
equal  to  13.1  kPa  (1.9  psi).  The 
proposed  standards  require  that  tanks 
with  capacities  greater  than  or  equal  to 
38  m'  and  less  than  75  m'  be  controlled 
to  a  level  of  90  percent  and  tanks  greater 
than  or  equal  to  75  m^  be  controlled  to 
95  percent.  One  of  the  following  control 
systems  can  be  applied  to  meet  these 
requirements: 

1.  An  internal  floating  roof  with 
specified  seals  and  fittings; 

2.  An  external  floating  roof  with 
Specified  seals  and  fittings; 

3.  An  external  floating  roof  converted 
to  an  internal  floating  roof  with 
specified  seals  and  fittings;  or 

4.  A  closed  vent  system  with  the 
appropriate  90  or  95  percent  efficient 
control  device. 

The  MACT  floor  for  wastewater  at 
existing  sources  was  determined  to  be 
54  percent  control  of  HAP  from  the  total 
wastewater  streams  at  the  top  twelve 
facilities.  The  EPA  calculated  HAP 


concentration  cutoffs  for  wastewater 
streams,  cutoffs  above  which  steam 
stripping  of  wastewater  streams  would 
result  in  a  level  of  control  as  stringent 
as  the  fioor.  This  approach  is  similar  to 
the  HON  and  allows  for  the  control  of 
those  wastewater  streams  containing  the 
most  significant  amount  of  HAP.  The 
cutoffs  represent  the  MACT  fioor  level 
of  control.  The  proposed  standards 
would  require  existing  sources  to 
control  wastewater  with  the  following 
characteristics  at  the  point  of 
determination  (POD): 

1.  Streams  having  partially  soluble 
HAP  compoimd  concentrations  of  1 ,300 
ppmw  or  greater  and  a  total  yearly 
process  HAP  load  of  1  Mg/yr  or  greater 
or  any  single  POD  load  of  1  Mg/yr  or 
greater; 

2.  Streams  having  a  combined  total 
HAP  concentration  of  5,200  ppmw  or 
greater  and  a  total  ^iparly  process  HAP 
load  of  1  Mg/yr  or  greater  or  any  single 
POD  load  of  1  Me/yr  or  greater;  or 

3.  Streams  havmg  a  total  HAP 
concentration  of  10,000  ppmw  with  a 
total  facility  HAP  load  of  1  Mg/yr  or 
greater. 

The  proposed  standards  require  that 
the  control  of  wastewater  emissions  be 
accomplished  in  one  of  the  following 
manners: 

1 .  Using  a  design  biotreatment  system 
for  soluble  HAP; 

2.  Demonstrating  removals  achieving 
99  percent  by  weight  of  partially  soluble 
compounds,  and  90  percent  by  weight 
of  soluble  compounds,  from  treatment 
systems;  or 

3.  Demonstrating  a  removal  of  95 
percent  by  weight  of  total  organic  HAP 
from  treatment  systems. 

For  new  sources,  the  MACT  floor  for 
wastewater  is  based  on  a  facility  that 
currently  incinerates  a  significant 
percentage  of  wastewater  containing 
HAP's  in  an  incinerator  combusting  a 
mixture  of  wastes.  The  proposed 
standards  would  require  the  same 
applicability  and  control  requirements 
described  above  for  existing  sources 
plus  require  an  increased  removal  of 
solubles  (from  90  to  99  percent)  for 
streams  having  a  soluble  HAP 
concentration  of  110,000  ppmw  at  any 
of  the  load  criteria  (1  Mg/yr  total  HAP 
fitjm  the  process,  POD,  or  facility). 

The  MACT  floor  for  equipment  leaks 
was  found  to  be  negligible  for  new  and 
existing  sources.  The  regulatory 
alternative  above  the  floor  is  the 
implementation  of  a  leak  detection  and 
repair  program,  patterned  after  40  CFR 
part  63  subpart  H.  The  cost  of  the 
regulatory  alternative  was  estimated  to 
be  $1 ,000/Mg  and  was  judged  to  be 
reasonable.  The  proposed  standards 
would  require  that  new  and  existing 


sources  implement  a  leak  detection  and 
repair  (LDAR)  program  that  is  modified 
from  the  program  specified  in  the 
Negotiated  Regulation  for  Equipment 
Leaks  (40  CFR  part  63,  subpart  H)  to 
apply  specifically  to  the  pharmaceutical 
industry.  The  LDAR  program  specified 
under  subpart  H  requires  specific 
equipment  modifications  and  work 
practices  that  reduce  emissions  from 
equipment  leaks.  Modifications  to  this 
program  for  this  rule  include  the 
lessening  of  the  monitoring  frequency 
for  pumps  from  monthly  to  quarterly 
monitoring  (based  on  the  specific  data 
from  pharmaceutical  manufacturing 
operations)  and  the  treatment  of 
emissions  from  receivers  and  surge 
control  vessels  in  the  process  vent 
provisions.  In  response  to  comments 
received  from  industry  during  the 
standard  development  process,  EPA  will 
consider  consolidating  the  equipment 
leaks  program  specified  in  this  subpart 
(appendix  GGGA)  with  the  part  of  die 
40  CFR  part  63  subpart  H  LDAR 
program  that  applies  to  pharmaceutical 
facilities  after  promulgation  of  subpart 
GGG.  The  EPA  is  currently  in  the 
process  of  separately  proposing 
clarifying  changes  to  certain  provisions 
of  40  CFR  part  63  subpart  H,  among 
them,  provisions  relating  to  the 
monitoring  requirements  for  unsafe  and 
difficult  to  monitor  components.  Lastly, 
based  on  current  industry  comments 
that  suggest  minimal  use  of  a  Quality 
Improvement  Plan  (QIP)  at 
pharmaceutical  plants,  EPA  is 
considering  eliminating  the  requirement 
of  implementing  a  QIP  for  the 
pharmaceutical  rule  in  favor  of  allowing 
more  frequent  monitoring  when 
nominal  leakage  rates  are  exceeded  and 
is  soliciting  comments  on  whether  the 
QIP  should  be  included  in  the  subpart 
GGG  LDAR  program. 

1.  Alternative  Pollution  Prevention 
Standard 

The  proposed  rule  also  includes  a 
pollution  prevention  (P2)  alternative 
standard  that  meets  the  requirement  of 
the  MACT  floor  and  can  be 
implemented  in  lieu  of  the  requirements 
described  above  for  existing  sources. 
Two  options  included  in  the  alternative 
standard  are  described  in  Table  2.  The 
P2  options  were  developed  to  provide  a 
way  for  faciUties  to  comply  with  the 
MACT  standard  by  reducing  overall 
consumption  of  HAP  in  their  processes. 
This  alternative  does  not  apply  to  HAP 
that  are  used  as  reactants.  In  the  first 
option,  which  is  applicable  to  existing 
processes,  owners  and  operators  can 
satisfy  the  MACT  requirements  for  all 
emission  source  types  associated  with 
each  process  by  demonstrating  that  the 
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production-indexed  consumption  of 
HAP  has  decreased  by  75  percent  from 
a  baseline  set  no  earlier  than  the  1987 
calendar  year.  The  production-indexed 
consumption  factor  is  expressed  as  kg 
HAP  consumed/kg  product  produced. 
The  numerator  in  the  kg/kg  factor  is  the 
total  consumption  of  material,  which 
describes  all  the  different  areas  where 
material  can  be  consumed,  either 
through  losses  to  the  envirormient, 
consumption  in  the  process  as  a 
reactant,  or  otherwise  destroyed. 
Consumption,  rather  than  emissions,  is 
tracked  because  it  can  be  used  as  a  true 
measure  of  pollution  prevention;  any 
decrease  in  consumption  for  the  same 
unit  of  product  generated  must  involve 
some  type  of  increase  in  process 
efficiency,  including  reduction  of  waste, 
increased  product  yield,  and  in-process 
recycling.  Because  HAP  are  used 
generally  as  solvents  in  this  industry, 
reductions  in  consumption  can  be 
generally  associated  with  reductions  in 
losses  to  air,  water,  or  solid  waste. 

Table  2.— Alternative  P2 
Standard 


option 

Descr^>tion  at  P2  option 

2 

Demonstrate  a  75%  reduction  in 
ttte  kg  consumptiorVkg  pro- 
duction factor  from  a  baseline 
year  of  1987. 

Demonstrate  a  50%  redtKlion  in 
the  kg^  and  additional  re- 
duction from  add-on  control 
equrvaient  to  yiefcj  75%  overall 
reduction  in  l(g/kg. 

The  second  option  also  uses  the 
production-indexed  consumption  factor 
and  is  also  applied  to  existing  processes. 
It  encourages  and  allows  owners  and 
operators  to  supplement  reductions 
achieved  with  P2  with  add-on  controls. 
The  EPA  believes  that  such  an  option 
will  provide  greater  flexibility  and  cost 
efficiency  to  the  operators  who  already 
may  have  some  add-on  controls.  Owners 
and  operators  must  demonstrate 
reductions  in  the  kg/ kg  factor  of  50 
percent  via  P2  measures  and  the 
remaining  25  percent  by  add-on 
controls.  A  total  reduction  of  75  f>ercent 
will  be  required  under  both  P2  options. 

F.  Compliance  and  Performance  Test 
Provisions 

1.  Proposed  Standards 

a.  Process  Vents.  To  determine 
compliance  with  the  percent  reduction 
requirement  for  pharmaceutical  process 
vents,  uncontrolled  and  controlled 
emissions  from  all  process  vents  within 
the  process  shall  be  quantified  to 
demonstrate  the  appropriate  overall 


reduction  requirements  (93  percent  or 
98  percent).  For  process  vents 
controlled  by  devices  handling  less  than 
10  tons  per  year,  the  owner  or  operator 
can  either  test  or  use  calculational 
methodologies  to  determine  the 
uncontrolled  and  controlled  emission 
rates  from  individual  process  vents.  For 
process  vents  controlled  by  devices 
handling  more  than  10  tons  per  year, 
tests  are  required  to  determine  the 
reduction  efficiency  of  each  device. 
Performance  test  provisions  have  been 
structured  to  account  for  the  worst  case 
emissions  for  devices  controlling 
streams  with  batch  characteristics. 
Control  devices  that  have  previously 
been  tested  under  conditions  required 
by  this  standard  and  condensers  are 
exempt  from  performance  testing. 

b.  Storage  Tanks  and  Wastewater.  For 
demonstrating  compliance  with  various 
requirements,  the  proposed  rule  allows 
the  owners  or  operators  to  either 
conduct  performance  tests  or  to 
document  compliance  using  engineering 
calculations.  Appropriate  compliance 
and  monitoring  provisions  are  specified 
in  the  regulation. 

c.  Equipment  Leaks.  To  determine 
compliance  with  the  standard  for 
equipment  leaks,  feciUties  will  have  to 
demonstrate  that  a  LDAR  program 
meeting  the  requirements  of  the  LDAR 
program  specified  in  the  rule  is  in  use. 

2.  Pollution  Prevention  Alternative 
Standards 

Initial  demonstration  of  compliance 
with  the  P2  alternative  standards  would 
be  accomplished  by  documenting  yearly 
quantities  of  HAP  raw  materials  and 
products  using  available  records, 
including  standard  purchasing  and 
accounting  records,  and  calculating  the 
kg/kg  values.  Procedures  are  also 
specified  to  demonstrate  that  the 
required  reductions  are  achieved  by  the 
control  devices  used  to  meet  option  2. 

G.  Monitoring  Requirements 

1.  Actual  Standards 

Monitoring  is  required  by  the 
proposed  standards  to  determine 
whether  a  source  is  in  compliance  on  an 
ongoing  basis.  This  monitoring  is  done 
either  by  continuously  measuring 
emission  reductions  directly  or  by 
continuously  measuring  a  site-specific 
operating  parameter,  the  value  of  which 
is  established  by  the  owner  or  operator 
during  the  initial  compliance 
determination.  The  operating  parameter 
value  is  defined  as  the  minimum  or 
maximum  value  established  for  a 
control  device  or  process  parameter 
that,  if  achieved  on  a  daily  average  by 
itself  or  in  combination  with  one  or 


more  other  operating  parameter  values, 
determines  that  an  owner  or  operator  is 
complying  with  the  applicable  emission 
standards.  These  parameters  are 
required  to  be  monitored  at  15-minute 
intervals  throughout  the  operation  of  the 
control  device.  For  devices  controlling 
streams  totaling  less  than  1  ton/yr,  only 
a  site-specific  periodic  verification  that 
the  devices  are  operating  as  designed  is 
required  to  demonstrate  continuous 
compliance.  Owners  and  operators  must 
determine  the  most  appropriate  method 
of  verification  and  propose  this  method 
to  the  Agency  for  approval  in  the 
precompliance  report,  which  is  due  1 
year  prior  to  the  compliance  date  of  the 
standard. 

2.  Alternative  Standard 

Owners  and  o{>erators  electing  to  use 
the  P2  alternative  can  demonstrate 
ongoing  compliance  by  calculating  a 
monthly  rolling  average  of  the  kg  HAP/ 
kg  factor  for  each  applicable  process  or 
portions  of  the  process.  In  addition, 
ownera  aad  operator  electing  to  use  P2 
Option  2  would  have  to  monitor  the 
emission  reduction  obtained  through 
the  use  of  traditional  controls  using  the 
methods  described  above. 

H.  Reporting  and  Recordkeeping 
Requirements 

The  owner  or  operator  of  any 
pharmaceutical  source  subject  to  these 
standards  would  be  required  to  fulfill  all 
reporting  requirements  outlined  in  the 
General  Provisions  to  40  CFR  part  63.  A 
table  included  in  the  proposed  rule 
designates  which  sections  of  subpart  A 
apply  to  the  proposed  rule.  Specific 
recordkeeping  and  reporting 
requirements  for  each  type  of  emission 
point  are  also  included  in  the  proposed 
rule. 

V.  Suminary  of  Environmoital,  Energy, 
Cost,  aad  Economic  Impacts 

A.  Facilities  Affected  by  These  NESHAP 

These  NESHAP  would  affect 
l^armaceutical  production  facilities 
that  are  major  sources  in  themselves,  or 
constitute  a  portion  of  a  major  source. 
There  are  270  existing  facilities 
manufacturing  pharmaceuticals,  101  of 
which  were  assumed  to  be  major 
sources  for  the  purpose  of  develofxing 
these  standards  and  calculating  impacts. 
The  expected  rate  of  growth  for  the 
pharmaceutical  industry  is  expected  to 
be  2.4  percent  per  year  through  1998. 

B.  Air  Impacts 

The  proposed  standards  would  reduce 
HAP  emissions  from  existing  sources  by 
22,000  (Mg/yr)  (24,000  tons  per  year 
(tons/yr))  from  the  baseline  level,  a 
reduction  of  65  percent  from  baseline. 
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and  75  percent  from  uncontrolled. 
These  reductions  would  also  occur  if 
facilities  elect  to  implement  the 
alternative  pollution  prevention 
standard.  The  proposed  standard  would 
also  reduce  VOC  emissions. 

C.  Water  and  Solid  Waste  Impacts 

Much  of  the  steam  stripping 
operations  will  result  in  recoverable 
material.  However,  the  new  source 
requirement  for  very  rich  soluble  HAP- 
containing  wastewater  is  expected  to 
generate  solid  waste.  An  average  of  900 
tons  per  year  per  facility  was  estimated 
to  determine  impacts. 

D.  Energy  Impacts 

The  proposed  standards  for  the 
pharmaceuticals  source  category  would 
require  an  additional  energy  usage  of 
2,400  X  10*  British  thermal  units  per 
year  (Btu/yr). 

E.  Cost  Impacts 

The  emission  reductions  that  would 
be  required  by  this  regulation  could  be 
met  using  one  or  more  of  several 
different  techniques.  To  determine 
costs,  certain  control  scenarios  were 
assu'hied.  The  scenarios  used  in  costing 
were  judged  to  be  the  most  feasible 
scenarios  possible  for  meeting  the 
requirements  of  the  proposed  standards 
from  a  technical  and  cost  standpoint. 
The  total  control  cost  includes  the 
capital  cost  to  install  the  control  device, 
the  costs  involved  in  operating  the 
control  device,  and  costs  associated 
with  monitoring  the  device  to  ensure 
compliance.  Monitoring  costs  include 
the  cost  to  purchase  and  operate 
monitoring  devices,  as  well  as  reporting 
and  recordkeeping  costs  required  tc 
demonstrate  compliance.  Nationwide, 
the  total  annual  cost  of  this  standard  to 
the  industry  for  existing  and  new 
sources  is  approximately  $62  million 
and  Sll  million  respectively.  The  EPA 
believes  that  monitoring,  reporting,  and 
recordkeeping  costs  will  be 
substantially  reduced  for  the  facilities 
opting  to  comply  via  the  P2  option. 
Additionally,  EPA  also  believes  that 
overall  control  costs  will  also  be 
substantially  reduced  as  a  result  of 
comphance  with  the  P2  option. 

F.  Economic  Impacts 

The  economic  impact  analysis  of  this 
standard  shows  that  the  estimated  price 
increase  from  compliance  with  the 
recommended  standard  for  process 
vents,  storage  tanks,  and  wastewater  is 
1.1  percent.  Estimated  reduction  in 
market  output  is  1.9  percent. 

No  plant  closures  are  expected  from 
compliance  with  this  set  of  alternatives. 
For  more  information,  consult  the 


economic  impact  report  entitled 
"Economic  Analysis  of  Air  Pollution 
Regulation  Regulations:  Pharmaceutical 
Industry,  August  1996." 

VI.  Emissions  Averaging 

Emissions  averaging  is  being 
considered  as  part  of  this  rule.  The  rule 
includes  provisions  that  permit 
emissions  averaging  within  existing 
process  vent  and  storage  tank  planks. 
The  industi7  is  interested  in  emissions 
averaging  for  only  these  two  emission 
point  types.  The  provisions  consist  of  a 
streamlined  version  of  the  Hazardous 
Organic  NESHAP  (HON)  emissions 
averaging  provisions  (40  CFR  part  63 
subpart  G)  modified  specifically  for  the 
pharmaceutical  industry.  However,  the 
constraints  are  essentiaUy  the  same  as 
those  contained  in  the  HON. 

VII.  Regulation  of  the  Pharmaceutical 
Manufacturing  Industry  Under  the 
Clean  Water  Act 

The  Clean  Water  Act  (CWA)  and  a 
recent  settlement  agreement  (see  59  PR 
25869)  require  EPA  to  develop  effluent 
limitations  guidelines  and  standards 
regulations  for  certain  industrial 
categories.  The  Pharmaceutical 
Manufactiuing  Industry  is  one  of  the 
categories  required  to  be  regulated  by 
this  settlement  agreement.  The  EPA's 
most  recent  regulatory  proposal  for  the 
pharmaceutical  industiy  was  on  May  2, 
1995  (60  PR  21592.) 

In  the  May  2,  1995  proposal,  EPA 
proposed  best  available  technology 
(BAT)  economically  achievable  and  new 
source  performance  standards  (NSPS) 
regulations  for  53  volatile  and 
semivolatile  organic  pollutants  of  which 
17  are  HAP.  The  Agency  also  proposed 
PSES  and  PSNS  for  45  volatile  organic 
pollutants  of  which  16  are  HAP.  (Air 
emissions  of  HAP  by  major  sources  will 
be  controlled  by  this  MACT  rule 
provided  that  the  wastewater  streams 
containing  the  HAP  meet  concentration 
criteria  for  soluble  and  partially  soluble 
HAP  in  today's  proposal.) 

The  EPA  identified  the  following 
industry  subcategories  in  the  proposed 
effluent  guidelines:  Fermentation  (A), 
biological  and  natural  extraction  (B), 
chemical  synthesis  (C)  and  formulation 
(D). 

The  proposed  BAT  end-of-pipe 
limitations  would  control  the  discharge 
of  17  HAP  and  36  non-HAP  at  both  A 
and  C  and  B  and  D  manufacturing 
facilities.  The  technology  basis  for  the 
BAT  limitations  for  A  and  C  subcategory 
facilities  was  in-plant  steam  stripping 
followed  by  advanced  biological 
treatment  while  the  technology  basis  of 
the  BAT  limitations  for  B  and  D 
subcategory  facilities  was  advanced 


biological  treatment.  Since  these 
proposed  limitations  are  set  at  the  end- 
of-pipe,  they  would  not  prevent  air 
emissions  of  these  pollutants  prior  to 
discharge. 

Also  proposed  in  the  May  2,  1995 
notice  (see  coproposal  A)  were  PSES  for 
8  HAP  and  4  non-HAP  set  in-plant  at  a 
point  roughly  equivalent  to  the  MACT 
standards  point  of  determination  while 
PSES  for  8  other  HAP  and  25  non-HAP 
were  proposed  at  the  end-of-pipe 
discharge  point.  The  technology  basis 
for  the  HAP  and  non-HAP  pollutants 
alike  was  steam  stripping.  Under 
coproposal  B,  only  in-plant  PSES  for  the 
eight  HAP  would  be  established.  The 
Agency  decided  to  establish  an  in-plant 
monitoring  point  for  12  highly  volatile 
pollutants  (including  the  8  HAP) 
because  measuring  compliance  at  the 
end-of-pipe  monitoring  point  was  not 
considered  practical  for  these  pollutants 
due  to  the  high  potential  for  air 
stripping  associated  with  them  and 
commingling  with  other  process 
wastewater  not  containing  any  of  the  12 
pollutants.  As  is  the  case  with  the  BAT 
.  end-of-pipe  limitations,  the  end-of-pipe 
proposed  PSES  would  not  prevent  air 
emissions  of  HAP  at  facilities  prior  to 
the  discharge  point  to  the  municipal 
sewer  systems. 

The  MACT  standards  being  proposed 
today  will  control  HAP  emissions  (if 
promulgated)  at  major  source 
pharmaceutical  plants  with  steam 
stripping  as  the  reference  control 
technology.  The  EPA  is  considering 
revising  the  BAT  limitations  for 
subcategories  A  and  C  based  on  only 
advanced  biological  treatment 
performance  data.  This  would  in  effect 
shift  control  of  HAP  air  emissions  and 
wastewater  pollutant  discharges  of  the 
HAP  to  the  MACT  standards.  With 
regard  to  control  of  non-HAP  at  major 
sources,  the  Agency  believes  that  the 
significant  reductions  in  HAP  emissions 
required  by  the  proposed  MACT 
standards  will  also  result  in  incidental 
reductions  in  non-HAP  air  emissions 
because  many  non-HAP  are  found  in  the 
same  wastewater  streams  as  the  HAP, 
and  thus  will  be  steam  stripped  along 
with  the  HAP.  While  control  of  air 
emissions  of  HAP  and  non-HAP  VOC*s 
will  be  addressed  to  some  extent  under 
the  CAA,  additional  control  of  water 
discharges  of  the  VOC's  from  direct 
dischargers  needs  to  be  addressed  under 
the  Clean  Water  Act  using  as  a  basis  the 
BAT  limitations  and  NSPS  proposed  on 
May  2,  1995. 

The  MACT  standards  being  proposed 
today  would  apply  to  select  streams  at 
60,  out  of  a  possible  259, 
pharmaceutical  indirect  dischargers 
deemed  to  be  major  sources  of  air 
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emissions.  Only  those  streams  which 
meet  the  flow  and  concentration  cutoffs 
established  for  HAP  would  require 
control.  Assuming  that  EPA's  pass- 
through  analysis  does  not  change  and 
coproposal  A  is  chosen,  EPA  estimates 
that  today's  proposed  MACT  rule  would 
reduce  the  load  of  VOC's  to  POTW's 
from  pharmaceutical  manufacturing 
plants  by  approximately  48  percent.  Part 
or  all  of  the  remainder  of  the  pollutant 
loadings  to  POTW's  may  need  to  be 
controlled  by  additional  pretreatment 
requirements.  The  Agency  is 
considering  three  options  for  setting 
pretreatment  standards  (PSES  and 
PSNS)  to  address  HAP  and  non-HAP 
wastewater  pollutant  discharges  not 
controlled  by  today's  proposed  MACT 
standard. 

Under  the  first  option  (which  has 
been  suggested  by  commenters), 
compliance  with  today's  MACT 
standards  would  constitute  compliance 
with  final  PSES  and  PSNS  for  all 
manufacturing  subcategories.  However, 
since  compliance  with  the  MACT 
regulation  requires  only  one 
demonstration  by  the  facility,  EPA  is 
considering  some  form  of  regular 
monitoring  to  verify  compliance  with 
wastewater  discharge  standards. 
Facilities  could  either  monitor  for 
individual  HAP  or  non-HAP  on  a 
regular  basis  or  for  some  indicator 
pollutant  parameter  whose  regulatory 
compliance  level  would  be  established 
at  the  same  time  that  MACT  rule 
compliance  demonstration  is  performed. 
This  option  would  result  in  control  of 
about  48  percent  of  the  VOC  pollutant 
load  that  is  currently  being  discharged 
to  POTW's  by  pharmaceutical  facilities. 

Under  the  second  option,  and  in 
addition  to  the  MACT  regulations  on 
selected  streams  at  60  indirect 
dischargers,  EPA  would  estabUsh 
pretreatment  standards  for  the  streams 
and  pollutants  not  controlled  by  the 
MACT  regulations.  The  level  of  control 
dictated  by  these  additional  standards 
would  be  the  same  level  as  that  of  the 
MACT  standards  (90  percent  reduction 
for  soluble  organics  and  99  percent  for 
partially  soluble  organics).  The 
pretreatment  standards  could  either  be 
in  the  form  of  percent  reduction 
requirements  for  individual  pollutants 
or  single  number  standards  residting 
from  the  application  of  the  MACT 
percent  reduction  requirements.  The 
EPA  estimates  that  this  option  would 
reduce  the  discharge  of  pollutants  to 
POTW's  by  an  additional  45  percent 
over  the  first  option. 

The  third  option  would  involve 
promulgating  the  coproposal  A 
pretreatment  standards  for  all  indirect 
dischargers  at  the  end-of-pipe  regulatory 


point.  These  pretreatment  standards 
would  apply  to  all  streams  at  facilities 
designated  as  major  sources  regardless 
of  whether  the  streams  were  within  the 
concentration  cuto%  for  HAP  and 
would  be  established  for  all  pollutants 
which  pass-through.  The  level  of  control 
dictated  by  these  standards  would  be 
the  coproposal  A  level  with  the 
exception  that  standards  for  12 
pollutants  which  were  established  in- 
plant  will  now  be  set  at  the  end-of-pipe 
and  adjusted  downward  to  account  for 
dilution  due  to  mixing  with  other  waste 
streams.  Other  changes  in  parameters  or 
limitations  may  result  from  the 
evaluation  of  comments  and  receipt  of 
additional  performance  data.  Using  the 
proposed  limitations,  EPA  estimates 
that  this  option  would  reduce  the 
discharge  of  pollutants  to  POTW's  by  an 
additional  29  percent  over  the  first 
option. 

The  EPA  is  considering  revising  its 
pass-through  analysis  for  water  soluble, 
biodegradable  pollutants  such  as 
methanol,  acetone,  isopropanol  and 
ethanol  based  on  approaches  suggested 
by  commenters  on  the  May  2, 1995 
pharmaceutical  proposal  as  well  as  the 
approaches  used  in  the  Pesticide 
Chemicals  Manufacturing  and  Organic 
Chemicals,  Plastics,  and  Synthetic 
Fibers  (OCPSF)  rulemakings.  In  general, 
pollutants  are  considered  to  pass- 
through  POTW's  if  the  average  percent 
removal  achieved  by  well  operated 
POTW's  is  less  than  that  achieved  by 
the  BAT  model  treatment  systems.  The 
EPA  is  considering  specifically  the 
methodology  modifications  employed  in 
the  evaluation  for  phenol,  a 
biodegradable  water  soluble  pollutant  as 
discusised  in  the  Pesticides  and  OCPSF 
rulemakings  (see  59  FR  50638.  50664- 
65,  September  28,  1993  and  58  FR 
36872,  36885-86,  July  9, 1993).  Among 
the  modifications  suggested  by  the 
commenters  were:  (1)  Using  only  data 
from  acclimated  POTW  systems  to 
determine  POTW  removal;  (2)  finding 
no  pass-through  for  pollutants  if  the 
differential  between  the  model  BAT 
percent  removal  and  the  POTW  [>ercent 
removal  for  a  pollutant  is  less  than  5 
percent  and;  (3)  utilizing  a  higher 
Henry's  Law  Constant  cutoff  when  pass 
through  is  determined  by  the  volatile 
override  approach  (pollutants  which 
have  a  higher  Henry's  Law  Constant 
value  than  the  cutoff  are  presumed  to 
pass-throu^  using  this  methodology). 

The  Agency  is  reevaluating  its 
proposed  pass-through  analysis  because 
of  the  comments  received  concerning  it 
and  to  be  more  consistent  with  today's 
proposed  MACT  standards  for  soluble 
organic  HAP  which  allows  the 
biodegradation  achieved  by  POTW's  to 


be  included  in  the  compliance 
demonstration  for  these  pollutants. 
Today's  MACT  standards  require  a 
demonstration  of  at  least  a  90  percent 
reduction  in  air  emissions  from 
wastewater  of  water  soluble 
biodegradable  HAP.  As  a  result,  a 
findii^  of  pass-through  may  result  in 
duplicative  and  scmiewhat  inconsistent 
control  (by  water  and  air  regulations)  for 
some  pollutants.  The  EPA  solicits 
comments  on  possible  revisions  to  its 
pass-through  methodology  as  applied  to 
water  soluble,  biode^dable  pollutants. 

The  EPA  is  soliciting  comments  on 
approaches  for  revising  the  limitations 
for  direct  and  indirect  dischargers  in  the 
proposed  effluent  guidelines  for  the 
pharmaceutical  industry  (60  FR  21592, 
May  2, 1995).  The  intent  of  all  of  these 
approaches  is  to  integrate  the  regulation 
of  emissions  into  the  air  and  waters  of 
the  United  States.  If  EPA  develops  any 
additional  data  related  to  the  possible 
revisions,  those  data  will  be  made 
available  to  the  public. 

The  EPA  may  proceed  with  final 
action  on  the  effluent  guidelines,  taking 
into  account  comments  and  data 
received  in  response  to  this  notice. 

Vm.  Solicitation  of  Conunents 

The  Administrator  welcomes 
comments  from  interested  persons  on 
any  aspect  of  the  proposed  rule,  and  on 
any  statement  in  the  preamble  or  the 
referenced  supporting  documents.  The 
proposed  rule  was  developed  on  the 
basis  of  information  available.  The 
Administrator  is  specifically  requesting 
factual  information  that  may  support 
either  the  approach  taken  in  the 
proposed  standards  or  an  alternate 
approach.  In  order  to  receive  proper 
consideration,  documentation  or  data 
should  be  provided,  lliis  section 
requests  comments  on  specific  issues 
identified  during  the  development  of 
the  standard.  Additionally,  EPA  is 
soliciting  comments  regarding  the 
interaction  of  this  standard  with  the 
Title  V  operating  permits  program. 

The  EPA  is  requesting  comments  and 
data  on  establisfaing  the  applicability  of 
process  vent  control  requirements  on  a 
process  basis,  as  opposed  to  an 
equipment  or  facility  basis.  The  basis 
and  purpose  document  included  in  the 
administrative  record  outlines  the 
rationale  for  establishing  applicability 
on  a  process  basis.  Second,  the  EPA  is 
soliciting  general  comments  on  the 
adequacy  of  emission  estimation 
procedures  to  determine  compliance  for 
batch  processes.  Comments  from  State 
partnership  members  indicate  that  some 
batch  operations,  such  as  distillation, 
may  contribute  to  considerably  more 
emissions  than  would  otherwise  be 
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predicted.  In  some  cases,  unless  100 
percent  capture  is  achieved  by  the 
condenser  acting  as  a  recovery  device 
on  boiling  operations,  there  may  be 
uncontrolled  emissions  that  are  not 
being  estimated.  The  State  partnership 
members  recommend  that  fecilities 
compare  their  HAP  piass  balance  to 
estimated  HAP  losses.  When  large 
discrepancies  exist,  the  facility  may 
need  to  monitor  large  process 
condensers.  Third,  the  EPA  is  soUciting 
comments  on  the  definition  of  a 
pharmaceutical  product  and  isolated 
intermediate.  In  particular,  whether 
Standard  Industrial  ClassiBcation  code 
#283  and  coverage  by  the  Food  and  Drug 
Administration  (FDA)  rules  are 
adequate  to  identify  a  pharmaceutical 
process  covered  by  this  regulation.  The 
proposed  rule  considers  isolated 
intermediates  to  be  'he  same  as 
pharmaceutical  products  in 
applicability  determinations,  e.g.,  the 
2,000  Ib/yr  cutoff  applies  to  isolated 
intermediates.  The  EPA  is  soliciting 
comments  on  the  definition  of  isolated 
intermediates  and  the  appropriateness 
of  applying  the  cutoff  to  isolated 
intermediates.  Fourth.  EPA  is  soliciting 
comment  on  the  adequacy  and 
appropriateness  of  the  new  source 
MACT  requirements  for  process  vents. 
As  set  out  in  the  basis  and  purpose 
document,  EPA  set  the  cuto^  and  level 
of  ccmtrol  for  the  floor  based  on  its 
analysis  of  the  data  showing  that  the 
characteristics  of  the  emission  streams 
are  similar.  The  industry,  however, 
believes  that  the  basis  of  the  cutoff  is 
not  representative  of  the  industry  as  a 
whole.  The  EPA  will  consider  other 
pcoposals  for  setting  the  cutoff  at  a  less 
stringent  level,  taking  into  consideration 
statutory  and  regulatory  requirements. 
The  EPA  is  soliciting  comments  on 
several  aspects  of  performance  testing 
and  monitoring.  The  rule  currently 
requires  performance  testing  to 
document  efficiencies  for  control 
devices  that  are  used  to  reduce 
uncontrolled  emissions  of  10  tons  per 
year  or  more.  The  rule  currently 
requires  that  the  performance  test  be 
conducted  under  "worst-case" 
conditions  and  provides  for  three 
options — absolute,  representative,  and 
hypothetical  worst-case.  The  rule  also 
allows  for  testing  during  normal 
operations.  However,  because  of  the 
noncontinuous,  batch  nature  of 
processing  in  this  industry,  testing 
under  normal  conditions  may  not 
indicate  control  device  performance 
under  more  challenging  conditions. 
Therefore,  the  proposed  rule  requires 
that  the  test  conditions  be  defined  and 
operation  be  limited  by  those  conditions 


that  existed  durijig  testing.  The  rule 
requires  that  the  test  conditions  be 
defined  in  the  Precompliance  report  and 
characterized  by  the  HAP  composition 
and  conditions  of  vent  stream  entering 
the  control  device.  It  is  because  of  the 
batch  nature  of  processing  in  this 
Industry  that  the  EPA  has  a  higher  level 
of  confidence  in  a  facility's  compliance 
with  the  standard  if  the  performance  of 
the  control  device  has  been  tested  under 
worst-case  conditions.  Therefore,  testing 
under  less  rigorous,  normal  conditions 
limits  the  range  of  vent  stream 
conditions  for  which  initial  compliance 
has  been  demonstrated.  The  EPA  is 
soliciting  comments  on  appropriate  test 
conditions  to  be  defined  for  different 
types  of  control  devices,  especially 
scrubbers  and  carbon  adsorbers. 

The  proposed  rule  provides  for 
parametric  monitoring  to  comply  with 
the  standard  and  includes  specific 
operating  parameters  to  be  monitored. 
Tne  EPA  is  soliciting  comments  on  the 
use  of  alternative  parameters  without 
the  requirement  of  prior  notification  in 
the  PrecompUance  report.  Parameters 
other  than  those  specified  in  the  rule 
that  could  be  used  to  demon^rate 
compliance  include:  (1)  or  condensers, 
coolant  temperature  and  flow  (only  with 
emissions  testing),  (2)  for  scrubbers, 
measurement  of  pressure  drop  or 
scrubber  fluid  composition,  and  (3)  for 
carbon  adsorbers,  periodic  vent  testing 
and/or  predetermined  scheduled 
replacement.  The  EPA  is  soliciting 
comment  on  the  adequacy  of  these 
parameters  for  demonstrating 
continuous  compliance  with  the  rule. 

An  issue  raised  by  industry  associated 
with  parametric  monitoring  is  related  to 
the  setting  of  a  parameter  based  on  an 
initial  compliance  determination  at 
conditions  which  represent  the  upper 
limit  (with  regard  to  achievable  control) 
of  conditions  that  will  be  encountered 
during  the  course  of  operations.  The 
concern  is  that  the  rule  effectively 
requires  a  control  level  that  is  greater 
than  the  standard  because  the  control 
devices  will  presumably  achieve  higher 
control  on  conditions  that  are  below  this 
upper  limit,  which  may  occur 
frequently  in  this  industry  because  of 
the  predominance  of  batch  processes. 
The  EPA  has  tried  to  resolve  this  issue 
by  allowing  owners  and  operators  to  set 
more  than  one  parameter  level  for  a 
given  control  device  for  processes  or 
portions  of  processes  not  requiring 
control  levels  as  high  as  the  worst-case 
or  upper  limit.  These  paranretric  levels 
are  required  to  be  defined  in  advance  in 
the  Notification  of  compliance  report.  If 
more  than  one  level  is  set,  owners  and 
operators  must  make  a  determination  of 
compliance  with  the  standards  based  on 


what  processes  or  emission 
characteristics  are  routed  to  the  device 
at  the  time  in  which  a  monitoring 
reading  is  taken.  Additionally,  the 
determination  of  an  exceedance  is  based 
on  a  maximum  of  24  hours  worth  of 
data,  or  96  15-minute  readings,  per 
process.  Therefore,  readings  outside  of 
acceptable  ranges  can  be  averaged  in 
with  readings  that  are  within  range  and 
effectively  normalized.  The  EPA 
believes  that  the  approach  taken  offers 
the  industry  needed  flexibility  while 
preserving  the  assurance  of  continuous 
compliance. 

Another  issue  raised  by  industry  is 
related  to  predictability  of  operations. 
The  industry  believes  that 
nondedicated,  multiproduct  facilities 
using  control  devices  other  than 
condensers  (and,  perhaps,  combustion 
devices)  for  multiple  vents  may  not  be 
able  to  anticipate  all  possible  operating 
scenarios  for  which  a  separate 
parametric  level  would  need  to  be  set. 
The  industry  has  given  the  example  of 
a  scrubber  that  is  used  to  control 
emissions  from  multiple  processes.  The 
parametric  level  that  represents 
compliance  with  the  applicable 
standard  for  each  process  may  change 
depending  on  what  is  happening  in 
each  process  and  they  argue  it  would  be 
essentially  impossible  to  predict  the 
exact  scrubber  flow  needed  to  achieve 
compliance  at  any  given  time.  The 
industry  has  requested  that  the  standard 
provide  that  an  excursion  from  a 
parametric  level  does  not  automatically 
constitute  a  violation  of  the  rule,  but 
instead  triggers  reporting  requirements 
that  initiate  a  permitting  authority's 
review  to  decide  whether  the  excursion 
resulted  in  a  violation  for  this  type 
situation.  The  EPA  has  generally  taken 
the  position  that  "after-the-fact" 
justification  of  excursions  is  not  an 
appropriate  compliance  strategy.  Based 
on  currently  available  information,  the 
EPA  has  not  seen  a  need  to  change  this 
position.  The  proposed  rule  allows  the 
facility  flexibility  in  establishing  the 
parameter  monitoring  level  based  on 
tests,  engineering  assessments,  and/or 
manufacturers  recommendations  if 
included  in  the  Precompliance  report 
and  approved.  The  EPA  believes  it  is 
necessary  to  know  the  HAP  load  going 
to  the  control  device  to  be  able  to 
properly  operate  the  device  to  meet  the 
emission  limit  (the  agency  has  concerns 
about  the  industry's  stated  inability  to 
predict  or  know  the  HAP  load  at  certain 
times).  In  cases  where  the  owner  cannot 
predict  exactly  what  is  going  to  the 
control  device  over  time,  the  standard 
provides  for  doing  testing  under 
conditions  worse  than  average  to  cover 
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periods  of  uncertainty.  In  fact  this  is  the 
reason  for  the  focus  on  worst-case  in  the 
rule.  The  EPA  is  seeking  comment  on 
this  part  of  the  rule. 

Related  to  testing  and  monitoring  are 
management  of  change  issues.  The  EPA 
is  soliciting  general  comments  on  the 
clarity  of  the  rule  as  it  applies  to  process 
changes.  Management  of  change  issues 
are  also  related  to  title  V  of  the  Clean 
Air  Act. 

Currently,  the  Notification  of 
Compliance  report  is  the  compliance 
"blueprint"  for  implementation  of  the 
standard.  All  information  regarding 
documentation  of  the  facility's 
compliance  status  with  regard  to  the 
standard  should  be  included  in  this 
report.  Process  descriptions,  emission 
estimates,  control  device  performance 
documentation,  and  continuous 
compliance  demonstration  strategies, 
including  monitoring,  are  to  be 
presented  in  the  report.  This  report 
could  be  incorporated  by  reference  into 
the  facility's  title  V  permit.  If  a  change 
occurred  at  the  facility  which  required 
the  submittal  of  additional  information, 
or  if  the  plant  chose  to  revise 
procedures  that  had  been  previously 
documented  in  the  notification,  this 
information  would  be  submitted  in 
quarterly  reports,  thus  ensuring  that  the 
notification  and  associated  reports 
would  always  contain  the  most  current 
compliance  strategy  for  the  facility. 
Only  changes  requiring  site-specific 
approval,  such  as  the  use  of  a 
monitoring  parameter  that  was  not 
specifically  identified  in  the  standard, 
would  trigger  some  significant  review 
action  under  title  V.  This  would  allow 
the  facility  enough  flexibility  to  change 
processes,  operating,  and  compliance 
procedures  as  necessary  without  prior 
approval,  if  the  changes  were 
straightforward,  and  would  assure  that 
the  compliance  plan  for  the  facility 
would  always  be  current.  The  EPA  is 
also  soliciting  comments  on  the 
incorporation  by  reference  of  the 
Notification  of  Compliance  report  into 
the  title  V  permit,  and  comments  on  the 
types  of  changes  that  should  trigger 
review  actions  under  title  V. 

K.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standard  in  accordance  with  section 
307(d)(5)  of  the  Clean  Air  Act.  Persons 
wishing  to  make  oral  presentation  on 
the  proposed  standards  for 
pharmaceutical  production  processes 
should  contact  EPA  at  the  address  given 
in  the  ADDRESSES  section  of  this 
preamble.  Oral  presentations  will  be 


limited  to  15  minutes  each.  Any 
member  of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Air  Docket  Section  address  given  in  the 
ADDRESSES  section  of  this  preamble  and 
should  refer  to  Docket  No.  A-96-03. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying 
during  normal  working  hours  at  EPA's 
Air  Docket  Section  in  Washington,  DC 
(see  ADDRESSES  section  of  this- 
preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are: 

1.  To  allow  interested  parties  to 
readily  identify  and  locate  documents 
so  that  they  can  intelligently  and 
effectively  participate  in  the  rulemaking 
process;  and 

2.  To  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials  (section  307(d)(7)(A))). 

C.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  PR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  this  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  the  OMB  has  notified  the  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  The  EPA 
submitted  this  action  to  the  OMB  for 
review.  Changes  made  in  response  to 


suggestions  or  recommendations  from 
the  OMB  were  documented  and 
included  in  the  public  record. 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

In  compliance  with  Executive  Order 
12875,  EPA  has  involved  State 
governments  in  the  development  of  this 
rule.  These  governments  will  be 
required  to  implement  the  rule.  They 
will  collect  permit  fees  which  will  be 
used  to  offset  the  resource  burden  of 
implementing  the  rule.  Representatives 
of  six  State  governments  are  members  of 
the  MACT  partnership.  This  partnership 
group  was  consulted  throughout  the 
development  of  this  proposed 
regulation.  Comments  from  the 
partnership  members  were  carefully 
considered.  In  addition,  all  States  are 
encouraged  to  comment  on  this 
proposed  rule  during  the  public 
comment  period,  and  the  EPA  intends 
to  fully  consider  these  comments  in  the 
final  rulemaking. 

E.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  EPA  (ICR  No. 
1781.01),  and  a  copy  may  be  obtained 
ftom  Sandy  Fanner,  Information  Policy 
Branch,  U.  S.  Environmental  Protection 
Agency,  401  M  Street  SW.  (2137), 
Washington,  DC  20460,  or  by  calling 
202-260-2740.  The  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  4,800  hours  per 
respondent  for  the  first  year  and  2,600 
hours  per  respondent  for  each  of  the 
second  and  third  years,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  2137, 
U.  S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20503,  marked  "Attention:  Desk  Officer 
for  EPA."  The  final  rule  will  respond  to 
any  OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
provides  that,  whenever  an  agency 
promulgates  a  final  rule  under  5  U.S.C. 
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553,  after  being  required  to  publish  a 
general  notice  of  proposed  rulemaking, 
an  ^ency  must  prepare  a  Bnal 
regulatory  flexiUlity  analysis  unless  the 
head  of  the  agency  certifies  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
ninnber  of  small  entities.  Pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  605(b).  I  certify 
that  this  rule  will  not  h«ve  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

The  EPA  analyzed  the  potential 
impact  of  the  rule  on  small  entities  and 
determined  that  only  16  of  56  pharma- 
ceutical producing  firms  are  small 
entities — not  a  substantial  number  of 
entities.  Of  these  16  firms,  only  four  will 
experience  an  increase  in  costs  as  a 
result  of  the  promulgation  of  today's 
rule  that  are  greater  than  t  percent  of 
revenues.  Therefore,  the  Agency  did  not 
prepare  an  initial  regulatory  flexibility 
analysis. 

Although  the  statute  does  not  require 
EPA  to  prepare  an  RFA  because  the 
Administrator  has  certified  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  EPA  did  imdertake  a  limited 
assessment,  to  the  extent  it  could,  of 
possible  outcomes  and  the  economic 
eOect  of  these  on  small  pharmaceutical 
entities.  The  initial  version  of  that 
evaluation  is  available  in  the 
administrative  record  for  today's  action. 

G.  Unfunded  Mandates 

Title  U  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
federal  agencies  to  assess  the  effiects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
anaijrsis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  govenunmts.  in  the 
aggcegate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  1  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  285  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  (he  least  costly, 
most  cost  effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost  effective  or  least 
burdensome  alternative  if  the 


Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  Tribal 
gevarnmeiits,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of«%cted  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the 
proposed  standards  do  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of,  in  the  aggregate,  $100 
million  or  more  to  either  State,  local  or 
Tribal  governments,  or  to  the  private 
sector,  nor  do  the  standards 
significantly  or  uniquely  impact  small 
govemments„because  they  contain  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  the  requirements 
of  the  Unfunded  Mandates  Act  do-not 
apply  to  this  final  rule. 

H.  Miscellaneous 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  The 
Administrator  will  welcome  comments 
on  all  aspects  of  the  proposed 
regulation,  including  health,  economic 
and  technical  issues,  and  on  the 
proposed  test  methods. 

This  regulation  will  be  reviewed  8 
years  fiom  the  date  of  promulgation. 
This  review  will  include  an  assessment 
of  such  factors  as  evaluation  of  the 
residual  health  and  environmental  risks, 
any  overlap  with  other  programs,  the 
existence  of  alternative  methods, 
enforceability,  improvements  in 
emiseion  control  technology  and  health 
data,  and  the  recordkeeping  and 
reporting  requirements. 

List  of  Subiects  in  40  CFR  Fart  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  20. 1997. 
Carol  M.  Browner, 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63  of 


the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  forpart  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et.  seq. 

2.  It  is  proposed  tiuit  part  63  be 
amended  by  adding  subpart  GGC  to  read 
as  follows: 

Sutipart  QGG— National  Enisslon 
Standards  for  Pharmaceuticals  Production 

63.1250  Applicability. 

63.1251  Definitions. 

63.1252  Standards. 

63.1253  Test  methods  and  compliance 
procedures. 

63.1254  Monitoriag  requkements. 

63.1255  Recordkeeping  requirements. 

63.1256  Refiorting  requirements. 

63.1257  Delegation  of  authority. 

Table  1  to  subpart  GOG — Geaeral  Provisions 

Applicability  to  Subpart  GGG 
Table  2  to  subpart  GGG— Partially  Soluble 

HAPs 
Table  3  to  subpart  GGG— Soluble  HAPs 
Appendix  A  to  Subpart  GGG — Equipment 

Leaks 

Subpart  GGG— National  Emission 
Standacds  for  Pharmaceuticals 

§S3.t2S0    Appllcablltty. 

(a)  Except  as  specified  in  paragraph 
(d)  of  this  section,  the  provisions  of  this 
subpart  apply  to  pharmaceutical 
manufacturing  operations  located  at  a 
major  source  of  hazardous  air  pollutant 
emissions. 

(b)  The  afliected  source  sub)ect  to  this 
subpart  is  the  facility-wide  collection  o^ 
pharmaceutical  process  vents,  storage 
tanks,  wastewater  and  associated 
treatment  residuals,  heat  exchange 
systems,  cooling  towers,  and  equipment 
components  (pumps,  compressors, 
agitators,  pressure  relief  devices, 
sampling  connection  systems,  open- 
ended  valves  or  lines,  valves, 
connectors,  and  instrumentation 
systems)  associated  with 
pharmaceutical  manufacturing 
operations. 

(c)  If  an  additional  pharmaceutical 
manufacturing  process  unit(s)  is  added 
to  a  plant  site  that  is  a  major  source,  as 
defined  in  section  112(a)  of  the  Act,  the 
addition  shall  be  subject  to  the 
requirements  for  a  new  souice  in  this 
subpart  if:  it  i» an  addition  that  meets 
the  definition  of  construction  in  §63.2 
of  subpart  A  of  this  part;  the  addition 
has  the  potential  to  emit  10  tons  per 
year  or  more  of  any  HAP  or  25  tons  per 
year  or  more  of  any  combination  of 
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HAP,  unless  the  Administrator 
establishes  a  lesser  quantity;  and  the 
process  unit(s)  is  dedicated  to  the 
manufacture  of  a  single  product  or 
isolated  intermediate. 

(d)  Table  1  specifies  the  provisions  of 
subpart  A  that  apply  to  an  owner  or 
operator  of  an  affected  source  subject  to 
this  subpart,  and  clarifies  specific 
provisions  in  subpart  A  as  necessary  for 
this  subpart. 

(e)  The  provisions  of  this  subpart  do 
not  apply  to  research  and  development 
facilities. 

(f)  The  compliance  dates  for  affected 
sources  are  as  follows: 

(1)  An  owner  or  operator  of  an 
existing  affected  source  must  comply 
with  the  provisions  of  this  subpart 
within  3  years  after  the  effective  date  of 
the  standard. 

(2)  An  owner  or  operator  of  a  new  or 
reconstructed  affected  source  must 
comply  with  the  provisions  of  this 
subpart  immediately  upon  startup. 

(3)  Notwithstanding  the  requirements 
of  paragraphs  (f)(1)  and  (2)  of  this 
section,  a  new  source  which  commences 
construction  or  reconstruction  after 
April  2,  1997  and  before  effective  date 
of  final  rule  shall  not  be  required  to 
comply  with  such  promulgated  standard 
until  3  years  after  the  date  of 
promulgation  if: 

(i)  The  promulgated  standard  is  more 
stringent  than  the  proposed  standard; 
and 

(ii)  The  owner  or  operator  complies 
with  the  standard  as  proposed  during 
the  3-year  period  immediately  after  the 
effective  date. 

(g)  For  batch  processes,  the  provisions 
of  this  subpart  also  apply  during  startup 
and  shutdown.  Periods  of  malfunction 
are  regulated  according  to  §  63.6  of 
subpart  A. 

(h)  This  subpart  applies  to  all 
equipment  leak  emissions  in  the  source 
category  not  covered  by  40  CFR  part  63 
subpart  I,  which  requires  the 
implementation  of  subpart  H 
requirements  for  components  in 
methylene  chloride  and  carbon 
tetrachloride  service  in  pharmaceutical 
chemical  synthesis  operations.  The 
requirements  proposed  in  this  rule  do 
not  affect  the  requirements  of  subpart  I 
or  H  for  these  components.  Only 
components  not  currently  identified  and 
affected  by  subpart  I  are  considered  in 
this  standard. 

§63.1251    Definitions. 

Terms  used  in  this  subpart  are 
defined  in  the  Act,  in  subpart  A  of  this 
part,  or  in  this  section.  If  the  same  term 
is  defined  in  subpart  A  of  this  part  and 
in  this  section,  it  shall  have  the  meaning 


given  in  this  section  for  the  purposes  of 
subpart  GGG. 

Air  pollution  control  device  means 
equipment  installed  on  a  process  vent 
storage  tank,  wastewater  treatment 
exhaust  stack,  or  combination  thereof 
that  reduces  the  mass  of  HAP  emitted  to 
the  air.  Examples  include  incinerators, 
carbon  adsorption  units,  condensers, 
and  gas  absorbers.  Process  condensers 
are  not  considered  air  pollution  control 
devices. 

Batch  cycle  refers  to  manufacturing  an 
intermediate  or  product  from  start  to 
finish  in  a  batch  unit  operation. 

Batch  emission  episode  means  a 
discrete  venting  episode  that  may  be 
associated  with  a  single  unit  operation. 
A  unit  operation  may  have  more  than 
one  batch  emission  episode.  For 
example,  a  displacement  of  vapor 
resulting  from  the  charging  of  a  vessel 
with  HAP  will  result  in  a  discrete 
emission  episode  that  will  last  through 
the  duration  of  the  charge  and  will  have 
an  average  flowrate  equal  to  the  rate  of 
the  charge.  If  the  vessel  is  then  heated, 
there  will  also  be  another  discrete 
emission  episode  resulting  fi-om  the 
expulsion  of  expanded  vapor.  Both 
emission  episodes  may  occur  in  the 
same  vessel  or  unit  operation.  There  are 
possibly  other  emission  episodes  that 
may  occur  from  the  vessel  or  other 
process  equipment,  depending  on 
process  operations. 

Batch  operation  or  Batch  process 
means  a  noncontinuous  operation 
involving  intermittent  or  discontinuous 
feed  into  equipment,  and,  in  general, 
involves  the  emptying  of  the  equipment 
after  the  batch  operation  ceases  and 
prior  to  beginning  a  new  operation. 
Addition  of  raw  material  and 
withdrawal  of  product  do  not  occur 
simultaneously  in  a  batch  operation. 

Closed-vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
is  comf)osed  of  piping,  ductwork, 
connections,  and,  if  necessary,  flow 
inducing  devices  that  transport  gas  or 
vapor  from  an  emission  point  to  a 
control  device  or  back  into  the  process. 

Combustion  device  means  an 
individual  unit  of  equipment,  such  as  a 
flare,  incinerator,  process  heater,  or 
boiler,  used  for  the  combustion  of  HAP 
vapors. 

Consumption  means  the  makeup 
quantity  of  HAP  entering  a  process  that 
are  not  used  as  reactant.  The  quantity  of 
material  used  as  reactant  is  the 
theoretical  amount  needed  assuming  a 
100  percent  stoichiometric  conversion. 
Makeup  is  the  net  amount  of  material 
that  must  be  added  to  the  process  to 
replenish  losses. 

Container,  as  used  in  the  wastewater 
provisions,  means  any  portable  waste 


management  unit  that  has  a  capacity 
greater  than  or  equal  to  0.1  m^  in  which 
a  material  is  stored,  transported,  treated, 
or  otherwise  handled.  Examples  of 
containers  are  drums,  hoses,  barrels, 
tank  trucks,  barges,  dumpsters,  tank 
cars,  dump  trucks,  and  ships. 

Continuous  process  means  a  process 
where  the  inputs  and  outputs  fiow 
continuously  throughout  the  duration  of 
the  process.  Continuous  processes  are 
typically  steady  state. 

Continuous  seal  means  a  seal  that 
forms  a  continuous  closure  that 
completely  covers  the  space  between 
the  wall  of  the  storage  vessel  and  the 
edge  of  the  floating  roof.  A  continuous 
seal  may  be  a  vapor-mounted,  liquid- 
mounted,  or  metallic  shoe  seal. 

Controlled  HAP  emissions  means  the 
quantity  of  HAP  discharged  to  the 
atmosphere.  If  no  air  pollution  control 
devices  are  present,  controlled 
emissions  are  the  same  as  uncontrolled 
emissions. 

Cover,  as  used  in  the  wastewater 
provisions,  means  a  device  or  system 
which  is  placed  on  or  over  a  waste 
management  unit  containing  wastewater 
or  residuals  so  that  the  entire  surface 
area  is  enclosed  and  sealed  to  minimize 
air  emissions.  A  cover  may  have 
openings  necessary  for  operation, 
inspection,  and  maintenance  of  the 
waste  management  unit  such  as  access 
hatches,  sampling  ports,  and  gauge 
wells  provided  that  each  opening  is 
closed  and  sealed  when  not  in  use. 
Examples  of  covers  include  a  fixed  roof 
installed  on  a  wastewater  tank,  a  lid 
installed  on  a  container,  and  an  air- 
supftorted  enclosure  installed  over  a 
waste  management  unit. 

External  floating  roo/ means  a 
pontoon-type  or  double-deck  type  cover 
that  rests  on  the  liquid  surface  in  a 
storage  vessel  or  waste  management  unit 
with  no  fixed  roof. 

Fill  or  filling  means  the  introduction 
of  hazardous  air  pollutant  into  a  storage 
vessel  or  the  introduction  of  a 
wastewater  stream  or  residual  into  a 
waste  management  unit,  but  not 
necessarily  to  complete  capacity. 

Fixed  roof  means  a  cover  that  is 
mounted  on  a  waste  management  unit 
or  storage  vessel  in  a  stationary  manner 
and  that  does  not  move  with 
fluctuations  in  liquid  level. 

Floating  roof  means  a  cover  consisting 
of  a  double  deck,  pontoon  single  deck, 
internal  floating  cover  or  covered 
floating  roof,  which  rests  upon  and  is 
supported  by  the  liquid  being 
contained,  and  is  equipped  with  a 
closure  seal  or  seals  to  close  the  space 
between  the  roof  edge  and  waste 
management  unit  or  storage  vessel  wall. 
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Hard-piping  means  tubing  that  is 
manufoctured  and  properly  installed 
using  good  engineering  judgment  and 
standards,  suc^  as  ANSI  B31-3. 

Individual  drain  system  means  the 
stationary  system  used  to  convey 
wastewater  streams  or  residuals  to  a 
waste  management  unit.  The  tenn 
includes  hard  piping,  all  process  drains 
and  junction  boxes,  together  with  their 
associated  sewer  lines  and  other 
junction  boxes,  manholes,  sumps,  and 
lift  stations,  conveying  wastewater 
streams  or  residuals.  A  segregated 
stormwater  sewer  system,  which  is  a 
drain  and  collection  system  designed 
and  operated  for  the  sole  purpose  of 
collecting  rainfall-runoff  at  a  facility, 
and  which  is  segregated  from  all  other 
individual  drain  systems,  is  excluded 
from  this  definition. 

Internal  floating  roof  means  a  cover 
that  rests  or  floats  on  the  liquid  surface 
(but  not  necessarily  in  complete  contact 
with  it)  inside  a  storage  vessel  or  waste 
management  unit  that  has  a 
permanently  a^ixed  roof. 

Isolated  intennediate  means  any 
intermediate  that  is  removed  from 
process  equipment  for  temporary  or 
permanent  storage  or  transferred  to 
shipping  containers. 

Junction  box  means  a  manhole  or 
access  point  to  a  wastewater  sewer 
system  Une  or  a  lift  station. 

Liquid-mounted  seal  means  a  foam 
liquid-filled  seal  mounted  in  contact 
with  the  liquid  between  the  wall  of  the 
storage  vessel  or  waste  management  and 
the  floating  roof.  The  seal  is  mounted 
continuously  around  the  vessel  or  unit. 

Maximum  true  vapor  pressure  means 
the  equilibrium  partial  pressure  exerted 
by  the  total  organic  HAP  in  the  stored 
or  transferred  liquid  at  the  temperature 
equal  to  the  highest  calendar-month 
average  of  the  liquid  storage  or 
transferred  temperature  for  liquids 
stored  or  transferred  above  or  below  the 
ambient  temperature  or  at  the  local 
maximum  monthly  average  temperature 
as  reported  by  the  National  Weather 
Service  for  liquids  stored  or  transferred 
at  the  ambient  temperature,  as 
determined: 

(1)  In  accordance  with  methods 
described  in  American  Petroleum 
Institute  PubUcation  2517,  Evaporative 
Loss  From  External  Floating-Roof  Tanks 
(incorporated  by  reference  as  specified 
in  §63.14  of  subpart  A  of  this  part);  or 

(2)  As  obtained  from  standard 
reference  texts;  or 

(3)  As  determined  by  the  American 
Society  for  Testing  and  Materials 
Method  D28 79-83  (incorporated  by 
reference  as  specified  in  §63.14  of 
subpart  A  of  this  part);  or 


(4)  Any  other  method  approved  by  the 
Administrator. 

Metallic  shoe  seal  or  mechanical  shoe 
seal  means  a  metal  sheet  that  is  held 
vertically  against  the  wall  of  the  storage 
vessel  by  springs,  weighted  levers,  or 
other  mechanisms  and  is  connected  to 
the  floating  roof  by  braces  or  other 
means.  A  flexible  coated  fabric 
(envelope)  spans  the  annular  space 
between  the  metal  sheet  and  the  floating 
roof. 

Partially  soluble  HAP  means  a  HAP 
listed  in  Table  2  of  this  subpart. 

Pharmaceutical  manufacturing 
process  unit  (PMPU)  means  any 
processing  equipment  assembled  to 
process  materials  and  manu£actiu«  a 
pharmaceutical  product  and  associated 
storage  tanks,  wastewater  management 
uhits.  or  components  such  as  pumps, 
compressors,  agitators,  pressure  relief 
devices,  sampling  connection  systems, 
open-ended  valves  or  lines,  valves, 
connectors,  and  instrumentation 
systems  that  are  used  in  the 
manufacturing  of  a  pharmaceutical 
product. 

Pharmaceutical  manufacturing 
operations  include  PMPU's  and  other 
processes  and  operations  as  well  as 
associated  equipment  such  as  heat 
exchange  systems  that  are  located  at  a 
facility  for  the  purpose  of  manufacturing 
pharmaceuticals. 

Pharmaceutical  product  means  any 
material  described  by  the  standard 
Industrial  Classification  (SIC)  Code  283, 
or  any  other  fermentation,  biological  or 
natural  extraction,  or  chemical  synthesis 
product  regulated  by  the  Food  and  Drug 
Administration,  including  components 
(excluding  excipients)  of 
pharmaceutical  formulations,  or 
intermediates  used  in  the  production  of 
a  pharmaceutical  product. 

Point  of  determination  means  the 
point  where  a  wastewater  stream  exits 
the  process  or  processes,  storage  tank,  or 
equipment.  The  POD  may  be  at  the 
equipment  or  following  the  last  recovery 
device. 

Process  means  a  logical  grouping  of 
processing  equipment  which 
collectively  function  to  produce  a 
pharmaceutical  product  or  isolated 
intermediate.  A  process  may  consist  of 
one  or  more  unit  operations.  For  the 
purpose  of  this  subpart,  process 
includes  all  or  a  combination  of 
reaction,  recovery,  separation, 
purification,  or  other  activity,  operation, 
manufacture,  or  treatment  which  are 
used  to  produce  a  product  or  isolated 
intermediate.  The  physical  boundaries 
of  a  process  are  flexible,  providing  a 
process  ends  with  a  product  or  isolated 
intermediate,  or  with  cessation  of  onsite 
processing.  Nondedicated  solvent 


recovery  and  nondedicated  formulation 
operations  are  considered  single 

S)rocesses  that  are  used  to  recover  or 
ormulate  numerous  materials  and/or 
products. 

Process  condenser  means  a  condenser 
whose  primary  purpose  is  to  recover 
material  as  an  integral  part  of  a  unit 
operation.  The  condenser  must  support 
a  vapor-to-liquid  phase  change  for 
periods  of  source  equipment  operation 
that  are  above  the  boiling  or  bubble 
point ^fsubstance(s).  Examples  of 
process  condensers  include  distillation 
condensers,  reflux  condensers,  process 
condensers  in  line  prior  to  the  vacuum 
source,  and  process  condensers  used  in 
stripping  or  flashing  operations. 

Process  tank  means  a  tank  that  is 
physically  located  within  the  bounds  of 
a  process  that  is  used  to  collect  material 
discharged  from  a  feedstock  storage  tank 
or  unit  operation  within  the  process  and 
transfer  this  material  to  another  unit 
operation  within  the  process  or  a 
product  storage  tank.  Surge  control 
vessels  and  bottoms  receivers  that  fit 
these  conditions  are  considered  process 
tanks. 

Process  vent  means  a  vent  from  a  imit 
operation  through  which  a  HAP- 
containing  gas  stream  is,  or  has  the 
potential  to  be,  released  to  the 
atmosphere.  Examples  of  process  vents 
include,  but  are  not  Umiteid  to,  vents  on 
condensers  used  for  product  recovery, 
bottom  receivers,  surge  control  vessels, 
reactors,  filters,  centrifuges,  and  process 
tanks.  Process  vents  do  not  include 
vents  on  storage  tanks  regulated  under 
§  63.1252(b),  vents  on  wastewater 
emission  sources  regulated  under 
§  63.1252(d),  or  pieces  of  equipmmt 
regulated  under  §63. 1252(e). 

Production-indexed  HAP 
consumption  factor  is  the  result  of 
dividing  the  annual  consumption  of 
total  HAP  by  the  annual  production 
rate,  per  process. 

Production-indexed  volatile  organic 
compound  (VOC)  consumption  factor  is 
the  result  of  dividing  the  annual 
consumption  of  total  V(X)  by  the  annual 
production  rate,  per  process. 

Publicly  ownea  treatment  works 
(POTW)  means  any  devices  and  systems 
used  in  the  storage,  treatment,  recycling, 
and  reclamation  of  municipal  sewage  or 
industrial  wastes  of  a  liquid  nature  as 
defined  in  section  212(2)(A)  of  the  Clean 
Water  Act,  as  amended  (33  U.S.C. 
1292(2)(A)).  A  POTW  includes  the 
treatment  works,  intercepting  sewers, 
outfall  sewers,  sewage  collection 
systems,  pumping,  power,  and  other 
equipment.  The  POTW  is  defined  at  40 
CFR  403.3(0). 

Reactor  means  a  device  or  vessel  in 
which  one  or  more  chemicals  or 
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reactants,  other  than  air,  are  combined 
or  decomposed  in  such  a  way  that  their 
molecular  structures  are  altered  and  one 
or  more  new  organic  compounds  are 
formed. 

Recovery  device  means  an  individual 
unit  of  equipment  used  for  the  purpose 
of  recovering  chemicals  for  fuel  value 
(i.e.,  net  positive  heating  value),  use, 
reuse,  or  for  sale  for  fuel  value,  use,  or 
reuse.  Air  pollution  control  devices  are 
not  recovery  devices.  Process 
condensers  are  recovery  devices.  Other 
examples  of  equipment  that  may  be 
recovery  devices  include  organic 
removal  devices  such  as  decanters, 
strippers,  or  thin-film  evaporation  units. 

Research  and  development  facility 
means  research  or  laboratory  operations 
whose  primary  purpose  is  to  conduct 
research  and  development  into  new 
processes  and  products,  where  the 
operations  are  under  the  close 
supervision  of  technically  trained 
persdnnel,  and  is  not  engaged  in  the 
manufacture  of  products  for  commercial 
sale,  except  in  a  de  minimis  manner. 

Residual  means  any  HAP-containing 
liquid  or  solid  material  that  is  removed 
from  a  wastewater  stream  by  a  waste 
management  unit  or  treatment  process 
that  does  not  destroy  organics 
(nondestructive  unit).  Examples  of 
residuals  from  nondestructive 
wastewater  management  units  are:  The 
organic  layer  and  bottom  residue 
removed  by  a  decanter  or  organic-water 
separator  and  the  overheads  from  a 
steam  stripper  or  air  stripper.  Examples 
of  materials  which  are  not  residuals  are: 
Silt;  mud;  leaves;  bottoms  from  a  steam 
stripper  or  air  stripper;  and  sludges,  ash, 
or  other  materials  removed  from 
wastewater  being  treated  by  destructive 
devices  such  as  biological  treatment 
units  and  incinerators. 

Sewer  line  means  a  lateral,  trunk  line, 
branch  line,  or  other  conduit  including, 
but  not  limited  to,  grates,  trenches,  etc., 
used  to  convey  wastewater  streams  or 
residuals  to  a  downstream  waste 
management  unit. 

Single-seal  system  means  a  floating 
roof  having  one  continuous  seal  that 
completely  covers  the  space  between 
the  wall  of  the  storage  vessel  and  the 
edge  of  the  floating  roof.  This  seal  may 
be  a  vapor-mounted,  liquid-mounted,  or 
metallic  shoe  seal. 

Soluble  HAP  means  a  HAP  listed  in 
Table  3  of  this  subpart. 

Storage  tank  means  a  tank  or  other 
vessel  that  is  used  to  store  organic 
liquids  that  contain  one  or  more  HAP. 
The  following  are  not  considered 
storage  tanks  for  the  purposes  of  this 
subpart: 


(1)  Vessels  permanently  attached  to 
motor  vehicles  such  as  trucks,  railcars, 
barges,  or  ships; 

(2)  Pressure  vessels  designed  to 
operate  in  excess  of  204.9  kilopascals 
and  without  emissions  to  the 
atmosphere; 

(3)  Vessels  storing  organic  liquids  that 
contain  HAP  only  as  impurities; 

(4)  Wastewater  storage  tanks;  and 

(5)  Process  tanks. 

Surface  impoundment  means  a  waste 
management  unit  which  is  a  natiiral 
topographic  depression,  manmade 
excavation,  or  diked  area  formed 
primarily  of  earthen  materials  (although 
it  may  be  lined  with  manmade 
materials),  which  is  designed  to  hold  an 
accumulation  of  liquid  wastes  or  waste 
containing  free  liquids.  A  surface 
impoundment  is  used  for  the  purpose  of 
treating,  storing,  or  disposing  of 
wastewater  or  residuals,  and  is  not  an 
injection  well.  Examples  of  surface 
impoundments  are  equalization, 
settling,  and  aeration  pits,  ponds,  and 
lagoons. 

Treatment  process  means  a  specific 
technique  that  removes  or  destroys  the 
organics  in  a  wastewater  or  residual 
stream  such  as  a  stream  stripping  unit, 
thin-film  evaporation  unit,  waste 
incinerator,  biological  treatment  unit,  or 
any  other  process  applied  to  wastewater 
streams  or  residuals  to  comply  with 
§63.138  of  this  subpart.  Most  treatment 
processes  are  conducted  in  tanks. 
Treatment  processes  are  a  subset  of 
waste  management  units. 

Uncontrolled  HAP  emissions  means  a 
gas  stream  containing  HAP  which  has 
exited  the  last  recovery  device,  but 
which  has  not  yet  been  introduced  into 
an  air  pollution  control  device  to  reduce 
the  mass  of  HAP  in  the  stream.  If  the 
process  vent  is  not  routed  to  an  air 
pollution  control  device,  uncontrolled 
emissions  are  those  HAP  emissions 
released  to  the  atmosphere. 

Unit  operation  means  those 
processing  steps  that  occur  within 
distinct  equipment  that  are  used,  among 
other  things,  to  prepare  reactants, 
facilitate  reactions,  separate  and  purify 
products,  and  recycle  materials. 
Equipment  used  for  these  purposes 
includes  but  is  not  limited  to  reactors, 
distillation  columns,  extraction 
columns,  absorbers,  decanters,  dryers, 
condensers,  and  filtration  equipment. 

Vapor-mounted  seal  means  a 
contimious  seal  that  completely  covers 
the  annular  space  between  the  wall,  the 
storage  vessel  or  waste  management  unit 
and  the  edge  of  the  floating  roof  and  is 
mounted  such  that  there  is  a  vapor 
spa(%  between  the  stored  liquid  and  the 
bottom  of  the  seal. 


Volatile  organic  compounds  are 
defined  in  40  CFR  part  51,  §  51.100. 

Wastewater  means  water  containing 
partially  soluble  or  soluble  HAP  that  is 
discarded  from  equipment  that  is  part  of 
the  affected  source  and  that  is  not 
exempted  by  the  provisions  of 
§  63.1252(d)(2).  For  the  purposes  of  this 
subpart,  noncontact  cooling  water  is  not 
considered  a  wastewater  stream. 

Waste  management  unit  means  a 
component,  piece  of  equipment, 
structure,  or  transport  mechanism  in 
conveying,  storing,  treating,  or 
disposing  of  wastewater  streams  or 
residuals.  Examples  of  waste 
management  units  include  wastewater 
tanks,  air  flotation  units,  surface 
impoundments,  containers,  oil-water  or 
organic-water  separators,  individual 
drain  systems,  biological  treatment 
units,  waste  incinerators,  and  organic 
removal  devices  such  as  steam  and  air 
stripper  units,  and  thin  film  evaporation 
units.  If  such  equipment  is  used  for 
recovery  then  it  is  part  of  a 
pharmaceutical  process  and  is  not  a 
waste  management  unit. 

Wastewater  tank  means  a  stationary 
waste  management  unit  that  is  designed 
to  contain  an  accimiulation  of 
wastewater  or  residuals  and  is 
constructed  primarily  of  nonearthen 
materials  (e.g.,  wood,  concrete,  steel, 
plastic)  which  provide  structural 
support.  Wastewater  tanks  used  for  flow 
equaUzatlon  are  included  in  this 
definition. 

Water  seal  controls  means  a  seal  pot, 
p-leg  trap,  or  other  type  of  trap  filled 
with  water  (e.g.,  flooded  sewers  that 
maintain  water  levels  adequate  to 
prevent  air  flow  through  the  system) 
that  creates  a  water  barrier  between  the 
sewer  line  and  the  atmosphere.  The 
water  level  of  the  seal  must  be 
maintained  in  the  vertical  leg  of  a  drain 
in  order  to  be  considered  a  water  seal. 

$63.1252    Standards. 

(a)  Each  owner  or  operator  of  any 
affected  source  subject  to  the  provisions 
of  this  subpart  shall  control  HAP 
emissions  to  the  level  specified  in  this 
section  on  and  after  the  compliance 
dates  specified  in  §63.1250  of  this 
subpart. 

(b)  Storage  tanks: 

(1)  The  owner  or  operator  of  a  storage 
tank  meeting  the  criteria  of  paragraph 
(b)(l)(i)  of  this  section  is  subject  to  the 
requirements  of  paragraph  (b)(2)  of  this 
section.  The  owner  or  operator  of  a 
storage  tank  meeting  the  criteria  of 
paragraph  (b)(l)(ii)  of  this  section  is 
subject  to  the  requirements  of  paragraph 
(b)(3)  of  this  section. 

(i)  A  storage  tank  with  a  design 
capacity  greater  than  or  equal  to  38  m^ 
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(10.000  gallons)  but  less  than  75  m^ 
(20.000  gallons),  and  storing  a  liquid  for 
which  the  maximum  true  vapor 
pressure  of  total  HAP  is  greater  than  or 
equal  to  13.1  kPa  (1.9  psia). 

(ii)  A  storage  tank  with  a  design 
capacity  greater  than  or  equal  to  75  m^ 
storing  a  liquid  for  which  the  maximum 
true  vapor  pressure  of  total  HAP  is 
greater  than  or  equal  to  13.1  kPa. 

(2)  The  owner  or  operator  of  a  storage 
tank  shall  equip  the  affected  storage 
tank  with  either  a  fixed  roof  with 
internal  floating  roof,  an  external 
floating  roof,  an  external  floating  roof 
converted  to  an  internal  floating  roof,  or 
a  closed  vent  system  with  control  device 
that  reduces  inlet  emissions  of  total 
HAP  by  90  percent  or  greater,  as 
demonstrated  through  the  test  methods 
and  procedures  in  §  63.1253(c). 

(3)  The  owner  or  operator  of  a  storage 
tank  shall  equip  the  affected  storage 
tank  with  either  a  fixed  roof  with 
internal  floating  roof,  an  external 
fioating  roof,  an  external  floating  roof 
converted  to  an  internal  floating  roof,  or 
a  closed  vent  system  with  control  device 
that  meets  the  requirements  of 
paragraphs  (b)(3)(i)  and  (b)(3)(ii)  of  this 
section. 

(i)  Except  as  provided  in  paragraph 
(b)(3)(ii)  of  this  section,  the  control 
device  shall  be  designed  and  operated  to 
reduce  inlet  emissions  of  total  HAP  by 
95  percent  or  greater,  as  demonstrated 
through  the  test  methods  and 
procedures  in  §  63.1253(c). 

(ii)  If  the  owner  or  operator  can 
demonstrate  that  a  control  device 
installed  on  a  storage  tank  on  or  before 
April  2,  1997,  is  designed  to  reduce 
inlet  emissions  of  total  HAP  by  greater 
than  or  equal  to  90  percent  but  less  than 
95  percent,  then  the  control  device  is 
required  to  be  operated  to  reduce  inlet 
emissions  of  total  HAP  by  90  percent  or 
greater,  as  demonstrated  through  the  test 
metlrods  and  procedures  in  §  63.1253(c). 

(c)  Process  vents: 

(1)  The  owner  or  operator  of  an 
existing  affected  source  must  comply 
with  the  process  vent  requirements  of 
paragraphs  (c)(2)  and  (c)(4)  of  this 
section  or  the  requirements  of 
paragraphs  (c)(3)  and  (c)(4)  of  this 
section.  The  owner  or  operator  of  a  new 
affected  source  must  comply  with  the 
process  vent  requirements  of  paragraph 
(c)(5)  of  this  section.  Compliance  with 
the  required  emission  reductions  shall 
be  demonstrated  through  the  applicable 
test  methods  and  compliance 
procedures  described  in  §63.1253  of 
this  subpart. 

(2)  Annual  controlled  HAP  emissions 
shall  not  exceed  900  kilograms  per  year 
(2,000  pounds  per  year)  from  the  sum  of 
all  process  vents  within  a  process  that 


do  not  meet  the  criteria  specified  in 
paragraph  (c)(4)(i)  of  this  section. 

(3)  Annual  uncontrolled  HAP 
emissions  from  the  sum  of  all  process 
vents  within  a  process  that  do  not  meet 
the  criteria  specified  in  paragraph 
(c)(4)(i)  of  this  section  shall  be  reduced 
by  93  {)ercent  or  greater. 

(4)  Annual  uncontrolled  HAP 
emissions  from  each  process  vent 
meeting  the  requirements  of  paragraph 
(c)(4)(i)  of  this  section  and  not  meeting 
the  requirements  of  paragraph  (c)(4)(ii) 
of  this  section  shall  be  reduced  by  98 
percent  or  greater. 

(i)  Process  vents  having  a  flowrate 
equal  to  or  less  than  the  flowrate 
calculated  when  multiplying  the  axmual 
uncontrolled  HAP  emissions,  in  Ib/yr, 
by  0.02  and  subtracting  1,000  according 
to  the  following  equation: 
FR  =  0.02*(HL)-1.000 
Where: 

FR  =  flowrate,  scfin, 
HL  =  yearly  uncontrolled  HAP 
emissions,  Ib/yr; 

(ii)  If  the  owner  or  operator  can 
demonstrate  that  a  control  device, 
installed  on  a  process  vent  subject  to  the 
requirements  of  paragraph  (c)(4)(i)  of 
this  section  on  or  before  April  2. 1997, 
was  designed  to  reduce  uncontrolled 
HAP  emissions  of  total  HAP  by  greater 
than  or  equal  to  93  percent  but  less  than 
98  percent,  then  the  control  device  is 
required  to  be  operated  to  reduce  inlet 
emissions  of  total  HAP  by  93  percent  or 
greater. 

(5)  If  the  annual  uncontrolled  HAP 
emissions  from  the  sum  of  all  the 
process  vents  within  a  process  is  greater 
than  180  kg/yr  (400  Ib/yr)  then  the 
owner  or  operator  shall  reduce  annual 
uncontrolled  HAP  emissions  from  the 
sum  of  all  process  vents  within  a 
process  by  98  percent. 

(d)  Wastewater: 

(l)  The  owner  or  operator  of  a  new  or 
existing  affected  source  discharging 
wastewater  with  the  concentrations 
described  in  paragraphs  (d)(l)(i)  through 
(d)(l)(v)  of  this  section  at  the  point  of 
determination  (POD)  must  comply  with 
the  provisions  of  paragraphs  (d)(3) 
through  (d)(4)(ii)  of  this  section.  The 
owner  or  operator  of  a  new  source 
discharging  wastewater  with 
concentrations  described  in  paragraph 
(d)(l)(vi)  of  this  section  at  the  POD  must 
comply  with  the  provisions  of 
paragraph  (d)(4)(i)  or  (d)(4)(ii)(A)  and 
(d)(4)(iii)  of  this  section. 

(i)  Wastewater  containing  partially 
soluble  HAP  at  a  total  concentration  of 
greater  than  1,300  parts  per  million  by 
weight  (ppmw)  from  any  POD  within  a 
prof:ess  with  a  total  yearly  load  of 
soluble  and/or  partially  soluble  HAP  of 


greater  than  1  megagram  per  year  (Mg/ 

yr). 

(ii)  Wastewater  containing  partially 
soluble  and/or  soluble  HAP  at  a  total 
concentration  of  greater  than  5,200 
ppmw  from  any  POD  within  a  process 
with  a  total  yearly  load  of  soluble  and/ 
or  partially  soluble  HAP  of  greater  than 
1  Mg/yr  of  total  HAP. 

(iii)  Wastewater  with  a  concentration 
of  partially  soluble  and/or  soluble  HAP 
of  greater  than  10,000  ppmw  total  HAP 
at  facilities  that  discharge  greater  than  1 
Mg/yr  of  soluble  and/or  partially  soluble 
HAP  in  "the  total  yearly  volume  of  all 
wastewaters  generated. 

(iv)  Wastewater  containing  partially 
soluble  HAP  at  a  total  concentration  of 
greater  than  1,300  parts  per  million  by 
weight  (ppmw)  from  any  single  POD 
with  a  total  yearly  load  of  soluble  and/ 
or  partially  soluble  HAP  of  greater  than 
1  Mg/yr. 

(vj  Wastewater  containing  partially 
soluble  and/or  soluble  HAP  at  a  total 
concentration  of  greater  than  5,200 
ppmw  from  any  single  POD  with  a  total 
yearly  load  of  soluble  and/or  partially 
soluble  HAP  from  any  single  POD  of 
greater  than  1  Mg/yr. 

(vi)  Wastewater  containing  soluble 
HAP  at  a  total  concentration  of  greater 
than  110,000  ppmw  from  any  POD 
within  a  process  or  from  any  single  POD 
with  a  total  yearly  load  of  soluble  and/ 
or  partially  soluble  HAP  of  greater  than 
1  Mg/yr  of  total  HAP. 

(2J  The  following  wastewaters  are  not 
subject  to  the  wastewater  provisions  of 
this  part: 

(i)  Stormwater  from  segregated 
sewers; 

(ii)  Water  from  fire-fighting  and 
deluge  systems,  including  testing  of 
such  systems; 

(iii)  Spills;  and 

(iv)  Water  from  safety  showers. 

(3)  An  owner  or  operator  of  a  facility 
shall  comply  with  the  requirements  of 
§§63.133  through  63.137,  and  the 
control  device  requirements  and 
inspection  requirements  of  §§63.139 
and  63.148,  respectively,  of  subpart  G 
for  each  waste  management  unit  or 
treatment  process  that  receives  an 
affected  wastewater.  The  affected 
wastewater  for  purposes  of  this  subpart 
is  synonymous  with  the  "Group  1" 
identification  for  wastewater  used  in  the 
provisions  of  subpart  F  and  G.  Also  for 
the  purposes  of  this  subpart,  tanks  for 
which  it  can  be  demonstrated  that  less 
than  5  percent  of  the  total  soluble  and/ 
or  partially  soluble  HAP  is  emitted  from 
a  wastewater  tank  described  in 
§  63.133(a)(1),  in  addition  to  a  tank  with 
surface  agitation,  shall  be  equipped  with 
a  fixed  roof.  The  owner  or  operator  shall 
also  comply  with  the  treatment 
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requirements  specified  in  paragraphs 
(d)(4)  or  (d)(5)  of  this  section  for  each 
affected  wastewater  stream. 

(4)  Each  affected  wa^ewater  stream 
shall  be  treated  by  one  of  the  following 
methods: 

(i)  Recycle  to  the  process  in 
accordance  with  the  requirements 
specified  in  §63. 138(f).  Once  a 
wastewater  stream  is  returned  to  the 
process,  the  wastewater  stream  is  no 
longer  subject  to  this  section. 

(ii)  Treat  using  a  waste  management 
unit  or  treatment  process  which  meets 
conditions  in  paragraph  (d)(4)(ii)(A)  and 
(B)  at  (C)  of  this  section: 

(A)  Reduces,  by  removal  or 
destruction,  the  total  mass  of  each 
individual  partially  soluble  HAP  by  99 
percent,  as  determined  by  the 
procedures  specified  in  § 63.145(c), 
63.145(d),  or  63.138(j);  or  to  a  level  less 
than  50  parts  per  million  by  weight  of 
total  paitially  soluble  HAP  as 
determined  by  the  pcocedures  specified 
in  §63. 145(b).  This  option  shall  not  be 
used  when  the  tre^ment  process  is  a 
biological  treatment  process,  or  when 
the  wastewater  stream  is  designated  as 
a  Group  1  wastewater  stream  as 
specified  in  §  63.132(e).  Diluticm  shall 
not  be  used  to  achieve  compliance  with 
this  option.  Treatment  process  residuals 
shall  be  treated  according  to  §63. 138(h) 
or§63.138(m). 

(B)  Reduces,  by  removal  or 
destruction,  the  total  mass  of  each 
individual  soluble  HAP  by  90  percent, 
as  determined  by  the  procedures 
specified  in  §§  63.145(c),  63.145(d),  or 
§63.138(j).  Treatment  process  residuals 
shall  be  treated  according  to  §  63.138(h) 
or§63.138(m). 

(C)  Reduces,  by  biological  treatment, 
the  mass  of  total  soluble  and  partially 
soluble  HAP  in  wastewater  for  all 
pharmaceutical  processes  at  the  facility 
by  95  percent,  as  determined  by  the 
procedures  specified  in  40  CFR  part  63 
appendix  C. 

(iii)  Treat  using  a  waste  management 
unit  or  treatment  process  which 
reduces,  by  removal  or  destruction,  the 
total  mass  of  each  soluble  HAP  by  99 
percent,  as  determined  by  the 
procedures  specified  in  §§  63.145(c), 
63.145(d),  or  §  63.138(j).  Treatment 
process  residuals  shall  be  treated 
according  to  §  63.138(h)  w  §  63.138(m). 

(5)  As  an  alternative  to  the  treatment 
eequirements  in  paragraph  (d)(4)(ii)(B) 
of  this  section,  an  owner  or  operator 
may  elect  to  treat  affected  wastewaters 
containing  soluble  HAP  and  less  than  50 
ppmw  partially  soluble  HAP  in  the 
following  manner  if  it  can  be 
demonstrated  that  less  than  5  percent  of 
the  total  soluble  HAP  is  emitted  from 
the  municipal  sewer  system: 


(i)  Treat  in^n  enhanced  biological 
treatment  system  that  meets  all  of  the 
following  criteria: 

(A)  The  biological  treatment  system  is 
an  aerated-treatment  iunit(s}  that 
contains  biomass  suspended  in  water 
followed  by  a  clarifier  that  removes 
biomass  from  the  treated  water  and 
recycles  the  recovered  biomass  to  the 
aeration  unit; 

(B)  The  mixed  liquor  volatile 
suspended  solids  (biomass)  is  greater 
than  1  kg/m3  homogeneously 
distributed  throughout  each  aeration 
unit; 

(C)  The  biomass  in  the  enhanced 
biotreatment  system  is  suspended  and 
aerated  in  the  water  of  the  aeration 
unit(s)  by  either  submerged  air  flow  or 
mechanical  agitation;  and 

(D)  The  enhanced  biotreatment 
system  is  in  compliance  with 
requirements  of  the  permitting 
authority. 

(ii)  Treat  in  a  publicly-owned 
treatment  works  (POTW)  that  meets  all 
of  the  following  criteria: 

(A)  The  POTW  uses  biological 
treatment  that  meets  the  criteria  of 
paragraph  (d)(5)(i)  of  this  section. 

(B)  The  POTW  is  in  compliance  with 
the  General  Pretreatment  Regulations  in 
40  CFR  part  403,  including  any 
applicable  categorical  pretreatment 
standards,  and  has  pretreatment  permit 
or  equivalent  approval  under  the 
authority  of  40  CFR  part  403. 

(C)  The  POTW  is  in  compliance  with 
all  applicable  pretreatment  standards 
adopted  at  40  CFR  part  439. 

(6)  For  each  treatment  process  used  to 
comply  with  the  requirements  of 
paragraph  (d)(4)  of  this  section,  the 
owner  or  operator  shall  comply  with 
§63.138(0,  (k),  and  (1). 

(7)  Except  as  provided  in  paragraph 
(d)(7)(i)  and  (ii)  of  this  section,  the 
owner  or  operator  shall  not  dischai^e  a 
separate  phase  that  can  be  isolated 
through  gravity  separation  from  the 
aqueous  phase  to  a  wastewater 
management  or  treatment  unit. 

(i)  Owners  and  operators  discharging 
a  separate  organic  phase  shall  separate 
and  treat  the  organic  according  to 
§  63.138(h). 

(ii)  Owners  and  operators  shall  treat 
any  aqueous  phases  having  the 
characteristics  of  paragraphs  (d)(l)(i) 
through  (d)(l)(iv)  of  this  section 
according  to  the  requirements  of 
paragraphs  (d)(3)  through  (d)(6)  of  this 
section. 

(e)  Equipment  leaks:  The  owner  or 
operator  shall  comply  with  the 
requirements  of  Appendix  A  to  this 
subpart  GGG. 

(fj  Planned  routine  maintenance:  Tlie 
specifications  and  requirements  in 


paragraphs  fb)  and  (c)  of  this  section  for 
control  devices  do  not  apply  during 
periods  of  planned  routine 
maintenance.  Maintenance  wastewaters 
meeting  the  criteria  for  control  as 
specified  in  paragraph  (d)(1)  of  this 
section  shall  be  treated  in  accordance 
with  the  Tequimnents  of  paragraphs 
(d)(3)  through  (d)(7)  of  this  section. 

(g)  Periods  of  planned  routine 
maintenance  of  the  control  device, 
during  which  the  control  device  does 
not  meet  the  specifications  of 
paragraphs  (b)  and  (c)  of  this  section,  as 
applicable,  shall  not  exceed  240  hours 
per  year. 

(h)  Pollution  prevention  alternative: 
Except  as  provided  in  paragraph  (h)(1) 
of  this  section,  owners  aiui  operators 
may  choose  to  meet  the  pollution 
prevention  alternative  requirement 
specified  in  either  paragraph  {h)(2)  or 
(h)(3)  of  this  section  for  any  process,  in 
lieu  of  the  requirements  specified  in 
paragraphs  (b).  (c),  (d),  and<e)  of  this 
section.  Compliance  with  paragraphs 
(b)(2)  and  (h)(3)  of  this  section  shall  be 
demonstrated  through  the  procedures  in 
§  63.1253(f). 

(1)  Processes  emitting  HAP  that  are 
generated  in  the  process  must  be 
controlled  according  to  the 
requirements  of  paragraphs  (b),  (c),  (d), 
and  (e)  of  this  section. 

(2)  The  production-indexed  HAP 
consumption  factor  (kg  HAP  consumed/ 
kg  produced)*shall  be  reduced  by  75 
f)ercent  from  an  average  baseline 
-established  no  earlier  than  the  1987 
calendar  year,  or  the  first  year  thereafter 
in  which  the  process  was  operational 
and  data  are  available.  No  increase  in 
the  production-indexed  VOC 
consumption  factor  for  the  applicable 
period  of  demonstration  «haU  occur. 

(3)  Both  requirements  specified  in 
paragraphs  (hM3)(i)  and  (ii)  of  this 
section  are  met. 

(i)  The  production-indexed  HAP 
consumption  factor  (kg  HAP  consumed/ 
kg  produced)  shall  be  reduced  by  50 
percest  from  an  average  baseline 
established  no  earber  than  the  1987 
calendar  year,  or  the  first  year  thereafter 
in  which  the  process  was  operational 
and  data  is  available.  No  increase  in  the 
production-indexed  VOC  consumption 
foctor  for  the  applicable  period  of 
demonstration  shall  occur. 

(ji)  The  total  process  HAP  emissions 
shall  be  reduced  from  an  uncontrolled 
baseline  by  an  amount,  in  kg/yr,  that, 
when  divided  by  the  annual  production 
rate,  in  kg,  will  yield  a  value  of  at  least 
25  percent  of  the  average  baseline  HAP 
production-indexed  consumption  factor 
established  in  paragraph  (h)(3)(i)  of  this 
section.  The  annual  reduction  in  HAP 


15770 


Federal  Register  /  Vol.  62,  No.  63  /  Wednesday,  April  2,  1997  /  Propoced  Rules 


air  emissions  must  be  due  to  the  use  of 
the  following  control  devices: 

(A)  Combustion  control  devices  such 
as  incinerators,  flares  or  process  heaters. 

(B)  Recovery  control  devices  such  as 
condensers  and  carbon  adsorbers  whose 
recovered  product  is  destroyed  or 
shipped  offsite  for  destruction. 

(C)  Any  control  device  that  does  not 
ultimately  allow  for  recycling  of 
material  back  to  the  process. 

(D)  Any  control  device  for  which  the 
owner  or  operator  can  demonstrate  that 
the  use  of  the  device  in  controlling  HAP 
emissions  will  have  no  effect  on  the 
production-indexed  consumption  factor 
for  the  process. 

(i)  Heat  exchange  systems:  Except  as 
provided  in  (>aragraph  (i)(2)  of  this 
section,  owners  and  operators  of 
affected  sources  shall  comply  with  the 
requirements  in  paragraphs  (i)(l)  of  this 
section  for  heat  exchange  systems  that 
cool  process  equipment  or  materials 
used  in  pharmaceutical  manufacturing 
operations. 

(1)  The  heat  exchange  system  shall  be 
treated  according  to  the  provisions  of 
§63.104. 

(2)(i)  The  monitoring  frequency  shall 
be  no  less  than  quarterly. 

(ii)  The  owner  or  operator  of  heat 
exchange  systems  which  meet  current 
good  manufacturing  practice  (CGMP) 
requirements  at  21  CFR  part  211  may 
elect  to  use  the  physical  integrity  of  the 
reactor  as  the  surrogate  indicator  of  heat 
exchange  system  leaks. 

(j)  Emissions  averaging  provisions: 
With  the  exception  of  paragraphs  (j)(l) 
through  (j)(5)  of  this  section,  owners  or 
operators  of  storage  tanks  or  processes 
subject  to  paragraph  (b)  or  (c)  of  this 
section  may  choose  to  comply  with  the 
emission  standards  in  paragraph  (b)  or 
(c)  of  this  section  by  using  emissions 
averaging  requirements  speciHed  in 
§  63.1253(b)  or  (i)  of  this  subpart  for  any 
storage  tank  or  process. 

(1)  A  State  may  restrict  the  owner  or 
operator  of  an  existing  source  to  use 
only  the  procedures  in  §  63.1252(b)  and 
(c)  to  comply  with  the  emission 
standards  where  State  Authorities 
prohibit  averaging  of  HAP  emissions. 

(2)  Emission  sources  subject  to  the 
requirements  of  paragraphs  (b)(3)(ii)  and 
(c)(2),  (c)(4).  and  (c)(5)  of  this  section 
may  not  be  included  in  any  averaging 
group. 

(3)  Processes  which  have  been 
permanently  shutdown  or  storage  tanks 
permanently  taken  out  of  HAP  service 
may  not  be  included  in  any  averaging 
group. 

(4)  Processes  and  storage  tanks 
already  controlled  on  or  before 
November  15, 1990  may  not  be  included 
in  an  emissions  averaging  group,  except 


where  the  level  of  control  is  increased 
after  November  15, 1990.  In  these  cases, 
the  uncontrolled  emissions  shall  be  the 
controlled  emissions  as  calculated  on 
November  15,  1990  for  the  purpose  of 
determining  the  uncontrolled  emissions 
as  specified  in  §  63.1253(h)  and  (i)  of 
this  subpart. 

(5)  Emission  points  controlled  to 
comply  with  a  State  or  Federal  rule 
other  than  this  subpart,  unless  the  level 
of  control  has  been  increased  after 
November  15,  1990  above  what  is 
required  by  the  other  State  or  Federal 
rule.  Only  the  control  above  what  is 
required  by  the  other  State  or  Federal 
rule  will  be  credited.  However,  if  an 
emission  point  has  been  used  to 
generate  emissions  averaging  credit  in 
an  approved  emissions  average,  and  the 
point  is  subsequently  made  subject  to  a 
State  or  Federal  rule  other  than  this 
subpart,  the  point  can  continue  to 
generate  emissions  averaging  credit  for 
the  purpose  of  complying  with  the 
previously  approved  average. 

(6)  Not  more  than  20  processes  and  20 
tanks  at  an  affected  source  may  be 
included  in  an  emissions  averaging 
group. 

(7)  Compliance  with  the  emissions 
standards  in  paragraph  (b)  of  this 
section  shall  be  satisfied  when  the 
overall  percent  reduction  efficiency  is 
greater  than  or  equal  to  90  percent  for 
those  tanks  meeting  the  requirements  of 
paragraph  (b)(l)(i)  of  this  section  and  95 
percent  for  those  tanks  meeting  the 
requirements  of  paragraph  (b)(l)(ii)  of 
this  section,  as  demonstrated  using  the 
test  methods  and  compUance 
procedures  specified  in  §  63.1253(h)  of 
this  subpart. 

(8)  Compliance  with  the  emissions 
standards  in  paragraph  (c)  of  this 
section  shall  be  satisfied  when  the 
overall  percent  reduction  efficiency  is 
greater  than  or  equal  to  93  percent,  as 
demonstrated  using  the  test  methods 
and  compliance  procedures  specified  in 
§  63.1253(i)  of  this  subpart. 

$63.1253    Test  methods  and  compliance 
procedures. 

(a)  Emissions  testing  or  engineering 
evaluations,  as  specified  in  paragraphs 
(c).  (d).  (e),  and  (f)  of  this  section,  are 
required  to  demonstrate  initial 
compliance  with  §63.1252  (b),  (c),  (d), 
and  (h)  respectively,  of  this  subpart. 

(b)  Test  methods:  When  testing  is 
conducted  to  measure  emissions  from 
an  affected  source,  the  test  methods 
specified  in  paragraphs  (b)(1)  through 
(b)(9)  of  this  section  shall  be  used. 

(1)  EPA  Method  1  or  lA  of  appendix 
A  of  part  60  is  used  for  sample  and 
velocity  traverses. 


(2)  EPA  Method  2,  2A.  2C.  or  2D  of 
appendix  A  of  part  60  is  used  for 
velocity  and  volumetric  flow  rates. 

(3)  EPA  Method  3  of  appendix  A  of 
part  60  is  used  for  gas  analysis. 

(4)  EPA  Method  4  of  appendix  A  of 
part  60  is  used  for  stack  gas  moisture. 

(5)  EPA  Methods  2,  2A,  2C,  2D,  3,  and 
4  shall  be  performed,  as  applicable,  at 
least  twice  during  each  test  period. 

(6)  Methods  25A,  26  and/or  Methods 
18  and  25A,  as  appropriate,  of  appendix 
A  of  part  60  shall  be  used  to  determine 
the  HAP  concentration  of  air  exhaust 
streams. 

(7)  Test  conditions  and  durations 
shall  be  as  specified  in  paragraphs 
(b)(7)(i)  through  (b)(7)(v)  of  this  section, 
as  appropriate. 

(i)  Testing  of  process  vents  on 
equipment  operating  as  part  of  a 
continuous  process  will  consist  of  three 
1-hour  runs.  Gas  stream  volumetric  flow 
rates  shall  be  measured  every  15 
minutes  during  each  1-hour  run.  The 
HAP  concentration  shall  be  determined 
from  samples  collected  in  an  integrated 
sample  over  the  duration  of  each  1-hour 
test  run,  or  fit>m  grab  samples  collected 
simultaneously  with  the  flow  rate 
measurements  (every  15  minutes).  If  an 
integrated  sample  is  collected  for 
laboratory  analysis,  the  sampling  rate 
shall  be  adjusted  proportionally  to 
reflect  variations  in  flow  rate.  For 
continuous  gas  streams,  the  emission 
rate  used  to  determine  compliance  shall 
be  the  average  emission  rate  of  the  three 
test  runs. 

(ii)  Testing  of  process  vents  on 
equipment  where  the  flow  of  gaseous 
emissions  is  intermittent  (batch 
operations)  shall  include  testing  for  the 
worst-case  episode  or  aggregated 
episodes  in  the  batch  cycle  or  cycles  (in 
the  event  that  equipment  may  be 
manifolded  and  vented  through  a 
common  stack)  or  testing  under  normal 
conditions,  provided  that  the  operation 
of  the  device  is  limited  to  those 
conditions  that  existed  during  testing 
under  representative  worst-case  or 
normal  conditions.  Testing  shall  be 
conducted  at  absolute  worst-case 
conditions,  representative  worst-case 
conditions,  hypothetical  worst-case 
conditions,  or  normal  conditions  as 
required  by  paragraph  (d)(3)(iii)  of  this 
section.  Gas  stream  volumetric  flow 
rates  shall  be  measured  at  15-minute 
intervals.  The  HAP  or  TOC 
concentration  shall  be  determined  from 
samples  collected  in  an  integrated 
sample  over  the  duration  of  the  test,  or 
from  grab  samples  collected 
simultaneously  with  the  flow  rate 
measurements  (every  15  minutes).  If  an 
integrated  sample  is  collected  for 
laboratory  analysis,  the  sampling  rate 
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shall  be  adjusted  proportionally  to 
reflect  variations  in  flow  rate.  The 
absolute  worst-case,  representative 
worst-case,  or  hypothetical  worst-case 
conditions  shall  be  characterized  by  the 
criteria  presented  in  paragraphs  (b){7)(ii) 
(A),  (B),  and  (C)  of  this  section.  In  all 
cases,  a  site-specific  plan  shall  be 
submitted  to  the  administrator  for 
approval  prior  to  testing  in  accordance 
with  §  63.7(c).  The  test  plan  shall 
include  the  emissions  profile  described 
in  paragraph  (b)(7)(iii)  of  this  section. 
(A)  Absolute  worst-case  conditions 
are  defined  by  any  of  the  criteria 
presented  in  paragraphs  (b)(7)(ii)  (A)  (1) 
through  (3)  of  this  section. 

(1)  The  peciod  in  which  the  inlet  to 
the  control  device  will  contain  at  least 
50  percent  of  the  maximum  HAP  load 
(in  lb)  capable  of  being  vented  to  the 
control  device  over  any  8  hour  period. 
An  emission  profile  as  described  in 
paragraph  (b)(7)(iii)  of  this  section  shall 
be  used  to  identify  the  8-hour  period 
that  includes  the  maximum  projected 
HAP  load. 

(2)  A  1-hour  period  of  time  in  which 
the  inlet  to  the  control  device  will 
contain  the  highest  PlAP  mass  loading 
rate,  in  Ib/hr,  capable  of  being  vented  to 
the  control  device.  An  emission  profile 
as  described  in  paragraph  (b)(7)(iii)  of 
this  section  shall  be  used  to  identify  the 
1-hour  period  of  maximum  HAP 
loading. 

[3]  Ifa  condenser  is  used  as  a  control 
device,  absolute  worst-case  conditions 
shall  represent  a  1-hour  period  of  time 
in  which  the  gas  stream  capable  of  being 
vented  to  the  condenser  will  require  the 
maximum  heat  removal  capacity,  in 
Btu/hr,  to  cool  the  stream  to  a 
temperature  that,  upon  calculation  of 
HAP  concentration,  will  yield  the 
required  removal  efficiency  for  the 
process.  The  calculation  of  maximum 
heat  load  shall  be  based  on  the  emission 
profile  described  in  paragraph  (b)(7)(iii) 


of  this  section  and  a  concentration 
profile  that  will  allow  calculation  of 
sensible  and  latent  heat  loads. 

(B)  Representative  worst-case 
conditions  are  defined  by  any  of  the 
criteria  presented  in  paragraph 
(b)(7)(ii)(A)  (1)  through  (2)  of  this 
section.  Representative  worst-case 
conditions  shall  include  the  worst-case 
process  as  well  as  any  other  processes 
that  are  emitting  to  the  control  device 
during  the  test. 

(7)  A  1-hour  period  of  time  that 
contains  the  highest  HAP  mass  loading 
rate,  in  Ib/hr,  from  a  single  process; 

(2)  If  a  condenser  is  used  as  the 
control  device,  the  1-hour  period  of  time 
in  which  the  vent  from  a  single  process 
will  require  the  maximum  heat  removal 
capacity,  in  BTU/hr,  to  cool  the  stream 
to  a  temperature  that,  upon  calculation 
of  HAP  concentration,  will  yield  the 
required  removal  efficiency  for  the 
process. 

(C)  Hypothetical  worst-case 
conditions  are  simulated  test  conditions 
that,  at  a  minimum,  contain  the  highest 
total  average  hourly  HAP  load  of 
emissions  that  would  be  predicted  to  be 
vented  to  the  control  device  from  the 
emissions  profile  described  in 
para^^h  (b)(7)(iii)  of  this  section. 

(iii)  For  batch  operations,  the  owner 
or  operator  may  choose  to  perform  tests 
only  diuing  those  periods  of  the  worst- 
case  conditions  that  the  owner  or 
operator  selects  to  control  as  part  of 
achieving  the  required  emission 
reduction.  The  owner  or  operator  must 
develop  an  emission  profile  for  the  vent 
to  the  control  device,  based  on  either 
process  knowledge,  engineering 
analyses,  or  test  data  collected,  to 
identify  the  appropriate  test  conditions. 
The  emission  profile  must  include 
average  HAP  loading  rate  (in  Ib/hr) 
versus  time  for  all  emission  episodes 
within  processes  that  could  contribute 
to  the  vent  stack  for  a  period  of  time  that 


is  sufficient  to  include  all  processes 
venting  to  the  stack.  Examples  of 
information  that  could  constitute 
process  knowledge  include  calculations 
based  on  material  balances,  and  process 
stoichiometry.  Previous  test  results  may 
be  used  provided  the  results  are  still 
relevant  to  the  current  process  vent 
stream  conditions.  The  average  hourly 
HAP  loading  rate  may  be  calculated  by 
first  dividing  the  HAP  emissions  from 
each  episode  by  the  duration  of  each 
episode,  in  hours,  and  selecting  the 
highest  hourly  block  average. 

(iv)  For  testing  of  process  vents  of 
duration  greater  than  8  hours,  the  owner 
or  operator  is  required  to  perform  a 
maximum  of  8  hours  of  testing.  The  test 
pwriod  must  include  the  one  hour 
period  in  which  the  highest  HAP 
loading  rate,  in  Ib/hr,  is  predicted  by  the 
emission  profile. 

(v)  For  testing  durations  of  greater 
than  1  hour,  theemission  rate  from  a 
single  test  run  may  be  used  to  determine 
compliance.  For  testing  durations  less 
than  or  equal  to  1  hour,  testing  shall 
include  three  1-hour  runs. 

(8)  For  emission  streams  controlled 
using  condensers,  a  direct  measurement 
of  condenser  outlet  gas  temperature  to 
be  used  in  predicting  upi>er 
concentration  limits  at  saturated 
conditions  is  allowed  in  lieu  of 
concentration  measurements  described 
in  paragraph  (b)(6)  of  this  section. 

(9)  Wastewater  analysis  shall  be 
conducted  in  accordance  with 
paragraph  (b)(9)(i)  or  (b)(9)(ii)  of  this 
section. 

(i)  Use  the  equations  in  paragraphs 
(b)(9)(i)  (A)  and  (B)  of  this  section  to 
determine  the  total  HAP  concentration 
of  a  wastewater  stream. 

(A)  The  following  equation  shall  be 
used  to  calculate  the  HAP  concentration 
of  an  individually  speciated  HAP. 


NfW 


293 


Cj  =  C^* *_!-* *t*L*10 

1^   '    24.055    760     T; 


/M. 


Where: 

Ci=HAP  concentration  of  the 

individually-speciated  organic  HAP 
in  the  wastewater,  parts  per  million 
by  weight. 

Cc=concentration  of  the  organic  HAP  (i) 
in  the  gas  stream,  parts  per  million 
by  volume  on  a  dry  basis 

Ms=mass  of  sample,  milligrams 

MW=molecular  weight  of  the  organic 
HAP  (i),  grams  per  gram-mole 


24.055=ideal  gas  molar  volume  at  293° 

Kelvin  and  760  millimeters  of 

mercury,  liters  per  gram-mole 
Pi=barometric  pressure  at  the  time  of 

sample  analysis,  millimeters 

mercury  absolute 
760=reference  or  standard  pressure, 

millimeters  mercury  absolute 
293=reference  or  standard  temperature, 

"Kelvin 
Ti=sample  gas  temperature  at  the  time  of 

sample  analysis,  °Kelvin 
t=actual  purge  time  minutes 


L=actual  purge  rate  liters  per  minute 
103=conversion  factor,  milligrams  per 
gram 

(B)  Total  HAP  concentration  can  be 
determined  by  summing  the  HAP 
concentrations  of  all  individually 
s|>eciated  organic  HAP  in  the 
wastewater. 


■I 


i=l 


Where: 
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C«,««n=total  HAP  concentration  of 

wastewater  stream 
n=nuinber  of  individual  organic  HAP  (i) 

in  the  wastewater  stream 
Ci=HAP  concentration  of  individual 
HAP  (i)  calculated  according  to  the 
procedures  in  paragraph  (b){7)(i)(A) 
of  this  section 

(ii)  Use  a  test  method  or  results  from 
a  test  method  that  measures  HAP 
concentrations  in- the  wastewater,  and 
that  has  been  validated  according  to 
section  5.1  or  5.3  of  Method  301  of  40 
CFR  part  63  appendix  A. 

(iii)  Use  Methods  624,  625. 1624. 
1625.  and  8270.  and  the  alternative 
validation  procedures  presented  in 
§63.144. 

(c)  Compliance  with  storage  tank 
provisions.  The  owner  or  operator  of  an 
affected  storage  tank  shall  demonstrate 
compliance  %vith  §§  63.1252(b)(2)  and 
63.1252(bK3)(i)  and  (ii),  as  applicable, 
by  fulfilling  the  requirements  of  either 
paragraph  (c)(1)  or  (c)(2)  or  (c)(3)  of  this 
section. 

(1)  To  demonstrate  compliance  with 
the  percent  reduction  requirement  of 
S  83.1252(b)(2)  or  §63. 1252(b)(3)  (i)  or 
(ii),  the  mass  rate  of  total  HAP  (£«.  Eo) 
shall  be  computed. 

(i)  The  following  equations  shall  be 
used: 


R=£i. 


(100) 


E.=K, 


E„=K: 


Where: 

Cij,  Coj=concentration  of  sample 

component  j  of  the  gas  streaim  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  dry  basis,  parts 
per  million  by  volume 

Ei,  Eo=mass  rate  of  total  HAP  at  the  inlet 
and  outlet  of  the  control  device, 
respectively,  dry  basis,  kilogram  per 
hour 

Mij,  Moj=molecular  weight  of  sample 
component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  gram/gram- 
mole 

Qi.  Qv=flow  rate  of  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  dry  standard 
cubic  meter  per  minute 

K2=constant,  2.494x10""  (parts  per 
million)  ~ '  (gram-mole  per  standard 
cubic  meter)  (kilogram/gram) 
(minute/hour),  where  standard 
temperature  is  20*0 
(ii)  The  percent  reduction  in  total 

HAP  shall  be  calculated  as  follows: 

where: 


Where: 

R=control  efficiency  of  control  device, 

percent 
Ei=mass  rate  of  total  HAP  at  the  inlet  to 
the  control  device  as  calculated 
under  paragraph  (c)(l)(i)  of  this 
section,  kilograms  organic  HAP  per 
hour 
Eo=mass  rate  of  total  HAP  at  the  outlet 
of  the  control  device,  as  calculated 
under  paragraph  (c)(l)(i)  of  this 
section,  kilograms  organic  HAP  per 
hour 
(iii)  A  performance  test  is  not  required 
to  be  conducted  if  the  control  device 
used  to  comply  with  §  63.1252(b) 
(storage  tank  provisions)  is  also  used  to 
comply  with  §  63.1252(c)  (process  vent 
provisions),  and  compliance  with 
§  63.1252(c)  has  been  demonstrated  in 
accordance  with  paragraph  (d)(2)  of  this 
section. 

(2)  To  demonstrate  compliance  with 
the  percent  reduction  requirement  of 
§  63.1252(b)(2)  or  §  63.1252(b)(3)(i)  or 
(ii),  a  design  evaluation  shall  be 
prepared.  The  design  evaluation  shall 
include  documentation  demonstrating 
that  the  control  device  being  used 
achieves  the  required  control  efficiency 
during  reasonably  expected  maximum 
filling  rate.  This  documentation  is  to 
include  a  description  of  the  gas  stream 
which  enters  the  control  device, 
including  flow  and  organic  HAP  content 
under  varying  liquid  level  conditions, 
and  the  information  specified  in 
paragraphs  (c)(2)(i)  through  (c)(2)(v)  of 
this  section,  as  applicable. 

(i)  If  the  control  device  receives 
vapors,  gases  or  liquids,  other  than 
fuels,  from  emission  points  qther  than 
storage  vessels  subject  to  this  subpart, 
the  efficiency  demonstration  is  to 
include  consideration  of  all  vapors, 
gases,  and  liquids,  other  than  fuels, 
received  by  the  control  device. 

(ii)  If  an  enclosed  combustion  device 
with  a  minimum  residence  time  of  0.5 
seconds  and  a  minimum  temperature  of 
760*C  is  used  to  meet  the  emission 
reduction  requirement  specified  in 
§63.1252(b)(2)(i)(or(ii)). 
documentation  that  those  conditions 
exist  is  sufficient  to  meet  the 
requirements  of  paragraph  (c)(2)  of  this 
section. 

(iii)  Except  as  provided  in  paragraph 
(c)(2)(ii)  of  this  section,  for  thermal 
incinerators,  the  design  evaluation  shall 
include  the  autoignition  temperature  of 
the  organic  HAP,  the  flow  rate  of  the 
organic  HAP  emission  stream,  the 
combustion  temperature,  and  the 
residence  time  at  the  combustion 
temperature. 


(iv)  For  carbon  adsorbers,  the  design 
evaluation  shall  include  the  affinity  of 
the  organic  HAP  vapors  for  carbon,  the 
amount  of  carbon  in  each  bed,  the 
number  of  beds,  the  hugiidity  of  the 
feed  gases,  the  temperature  of  the  feed 
gases,  the  flow  rate  of  the  organic  HAP 
emission  stream,  the  desorption 
schedule,  the  regeneration  stream 
pressure  or  temperature,  and  the  flow 
rate  of  the  regeneration  stream.  For 
vacuum  desorption,  pressure  drop  shall 
be  included. 

(v)  For  condensers,  the  design 
evaluation  shall  include  the  final 
temperature  of  the  organic  HAP  vapors, 
the  type  of  condenser,  and  the  design 
flow  rate  of  the  organic  HAP  emission 
stream. 

(3)  If  the  owner  or  operator  of  an 
affected  source  chooses  to  comply  with 
the  provisions  of  §63. 1252(b)(2)  or 
§  63.1252(b)(3)  by  installing  a  floating 
roof,  the  owner  or  operator  shall  comply 
with  the  procedures  described  in  40 
CFR  63.119(b),  (c),  (d),  and  63.120. 

(d)  Compliance  with  process  vent 
provisions.  An  owner  or  operator  of  an 
affected  source  complying  with  the 
process  vent  standards  in  §  63.1252(c) 
shall  demonstrate  compliance  using  the 
procedures  described  in  paragraphs 
(d)(1)  through  (d)(4)  of  this  section. 

(1)  Except  as  provided  in  paragraph 
(d)(4)  of  this  section,  compliance  with 
the  process  vent  standards  in 
§  63.1252(c)  shall  be  demonstrated  using 
the  procedures  specified  in  paragraphs 
(d)(l)(i)  through  (v),  as  applicable. 

(i)  Compliance  with  §63. 1252(c)(2)  is 
demonstrated  when  the  controlled 
emissions  of  HAP  horn  the  sum  of  all 
process  vents  within  a  process  that  do 
not  meet  the  criteria  specified  in 
§63.1252(c)(4)(ii)  is  less  than  or  equal  to 
2,000  pound  per  year.  Controlled 
emissions  of  HAP  shall  be  determined 
using  the  procedures  described  in 
paragraph  (d)(3)  of  this  section. 

(ii)  Compliance  with  §  63.1252(c)(3)  is 
demonstrated  when  the  annual 
uncontrolled  HAP  emissions  from  the 
sum  of  all  process  vents  within  a 
process  that  do  not  meet  the  criteria 
specified  in  §63.1252(c)(4)(ii)  is 
reduced  by  93  percent.  This 
demonstration  shall  be  based  on 
controlled  emissions  of  HAP 
determined  using  the  procedures 
described  in  paragraph  (d)(3)  of  this 
section  and  uncontrolled  emissions  of 
HAP  determined  using  the  procedures 
described  in  paragraph  (d)(2)  of  this 
section  or  by  controlling  the  process 
vents  using  a  device  meeting  the  criteria 
specified  in  paragraph  (d)(4)  of  this 

(iii)  Compliance  with  §  63.1252(c)(5) 
is  demonstrated  when  the  annual 
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uncontrolled  HAP  emissions  from  all 
process  vents  within  a  process  is 
reduced  by  98  percent,  or  when  the  sum 
of  uncontrolled  HAP  emissions  of  all 
process  vents  within  a  process  is  less 
than  or  equal  to  180  kg/yr  (400  Ib/yr). 
This  demonstration  shall  be  based  on 
controlled  emissions  of  HAP 
determined  using  the  procedures 
described  in  paragraph  (d)(3)  of  this 
section  and  uncontrolled  emissions  of 
HAP  determined  using  the  procedures 
described  in  paragraph  (d)(2)  of  this 
section  or  by  controlling  the  process 
vents  using  a  device  meeting  the  criteria 
specified  in  paragraph  (d)(4)  of  this 
section. 

(iv)  Compliance  with  §  63.1252(c)(4) 
is  demonstrated  when  the  annual 
uncontrolled  HAP  emissions  from  each 
process  vent  meeting  the  requirements 
of  §  63.1252(c)(4)(i)  is  reduced  by  98 
percent.  This  demonstration  shall  be 
based  on  controlled  emissions  of  HAP 
determined  using  the  procedures 
described  in  paragraph  (d)(3)  of  this 
section  and  uncontrolled  emissions  of 
HAP  determined  using  the  procedures 
described  in  paragraph  (d)(2)  of  this 
section  or  by  controlling  the  process 
vents  using  a  device  meeting  the  criteria 
specified  in  paragraph  (d)(4)  of  this 
section. 

(v)  Compliance  with 
§63.1252(c)(4)(ii)  is  demonstrated  when 
the  annual  uncontrolled  HAP  emissions 
from  each  process  vent  meeting  the 
requirements  of  §63.1252(c)(4)(ii)^ 
reduced  by  93  percent.  This 
demonstration  shall  be  based  on 
controlled  emissions  of  HAP 
determined  using  the  procedures 
described  in  paragraph  (d)(3)  of  this 
section  and  uncontrolled  emissions  of 


HAP  determined  using  the  procedures 
described  in  paragraph  (d)(2)  of  this 
section  or  by  controlling  the  process 
vents  using  a  device  meeting  the  criteria 
specified  in  paragraph  (d)(4)  of  this 
section. 

(2)  An  owner  or  operator  of  an 
affected  source  complying  with  the 
emission  limitation  required  by 
§  63.1252(c)(2),  or  emissions  reductions 
specified  in  §  63.1252(c)(3),  (c)(4),  or 
(c)(5)  of  this  subpart  for  each  process 
vent  within  a  process,  shall  calculate 
uncontrolled  emissions  according  to  the 
procedures  described  in  paragraph 
(d)(2)(i)  or  (d)(2)(ii)  of  this  section,  as 
appropriate. 

(i)  Owners  or  operators  shall 
determine  uncontrolled  emissions  of 
HAP  using  measurements  and/or 
calculations  for  each  batch  emission 
episode  within  each  unit  operation 
according  to  the  engineering  evaluation 
methodology  in  paragraphs  (d)(2)(i)(A) 
through  (d)(2)(i)(E)  of  this  section. 
Individual  HAP  partial  pressures  in 
multicomponent  systems  shall  be 
determined  by  the  following  methods:  If 
the  components  are  misdble  in  one 
another,  use  Raoult's  law  to  calculate 
the  partial  pressures;  if  the  solution  is 
a  dilute  aqueous  mixture,  use  Henry's 
law  to  calculate  partial  pressures:  if 
Raoult's  law  or  Henry's  law  are  not 
appropriate  or  available,  use 
experimentally  obtained  activity 
coefficients  or  models  such  as  the 
group-contribution  models,  to  predict 
activity  coefficients,  or  assume  the 
components  of  the  system  behave 
independently  and  use  the  summation 
of  all  vapor  pressures  from  the  HAP  as 
the  total  HAP  partial  pressure.  Chemical 


property  data  can  be  obtained  ftt)m 
standard  reference  texts. 

(A)  Emissions  from  vapor 
displacement  due  to  transfer  of  material 
shall  be  calculated  according  to 
equation  (1): 


E  = 


(RXT) 


(1) 


Where: 

E  =  mass  emission  rate 

y,  =  saturated  mole  fraction  of  HAP  in 

the  vapor  phase 
V  =  volume  of  gas  displaced  from  the 

vessel 
R  =  ideal  gas  law  constant 
T  =  temperature  of  the  vessel  vapor 

space;  absolute 
Pt  =  pressure  of  the  vessel  vapor  space 
MW  =  molecular  weight  of  the  HAP 

(B)  Emissions  from  purging  shall  be 
calculated  using  equation  (1),  except 
that  for  purge  How  rates  greater  than  100 
standard  cubic  feet  per  minute  (scfm), 
the  mole  fraction  of  HAP  will  be 
assumed  to  be  25  percent  of  the 
saturated  value. 

(C)  Emissions  caused  by  the  heating  of 
a  vessel  shall  be  calculated  using  the 
procedures  in  either  paragraph  (d)(2)(i) 
(C)(1).  (C)(2).  or  (C)(3)  of  this  section,  as 
appropriate. 

(1)  If  the  final  temperature  to  which 
the  vessel  contents  is  heated  is  lower 
than  50°  K  below  the  boiling  point  of 
the  HAP  in  the  vessel,  then  emissions 
shall  be  calculated  using  the  equations 
(2)  through  (5)  in  paragraphs  (d)(2)(i) 
(C)(2)(/)  through  [iv)  of  this  section. 

(j)  The  mass  of  HAP  emitted  per 
episode  shall  be  calculated  as  follows: 


E  = 


I(p.)t.  .Kp.) 

Pa, 


T2 


Pa. 


xAt/xMWh^        (2) 


Where: 

E  =  mass  of  HAP  vapor  displaced  from 

the  vessel  being  heated 
(Pi)Tn  =  partial  pressure  of  each  HAP  in 

the  vessel  headspace  at  initial  (n=l) 

and  final  (n=2)  temperature 
Pa  I  =  initial  gas  pressure  in  the  vessel 
Pa2  =  final  gas  pressure 
MWhap  =  the  average  molecular  weight 

of  HAP  present  in  the  vessel 
[ii]  The  moles  of  gas  displaced  is 
represented  by: 


..-.1 


Pa. 


'I  J 


Pa, 


'2  ; 


(3) 


where: 

At)  =  number  of  lb-moles  of  gas 

displaced 
V  =  volume  of  free  space  in  the  vessel 
R  =  ideal  gas  law  constant 
Pa  I  =  initial  gas  pressure  in  the  vessel 
Paz  =  final  gas  pressure 
T|  =  initial  temperature  of  vessel 
T2  =  final  temperature  of  vessel 

[Hi]  The  initial  and  final  pressure  of 
the  noncondensable  gas  in  the  vessel 
shall  be  calculated  according  to  the 
following  equation: 


Pa„=P«.-2:(Pi)T„ 
Where: 


(4) 


Pan  =  partial  pressure  of  gas  in  the  vessel 
headspace  at  initial  (n=l)  and  final 
(n=2)  temperature 

Paim  =  atmospheric  pressure 

(Pi)Tn  =  partial  pressure  of  each 
condensable  volatile  organic 
compound  (including  HAP)  in  the 
vessel  headspace  at  the  initial 
temperature  (n=l)  and  final  (n=2) 
temperature 

[M  The  average  molecular  weight  of 
HAP  in  the  displaced  gas  shall  be 
calculated  as  follows: 
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5](massof  HAP). 


MW^y^p    - 


i=l 


where  n  is  the  number  of  different  HAP 
compounds  in  the  emission  stream. 

(2)  If  the  vessel  contents  are  heated  to 
a  temperature  ^ater  than  SO^K  below 
the  boihng  point,  then  emissions  from 
the  heating  of  a  vessel  shall  be 
calculated  as  the  sum  of  the  emissions 
calculated  in  accordance  with 
paragraphs  (d)(2)(i)  (C){2){i)  and 
[C)(2](ii]  of  this  section. 

(j)  For  the  interval  from  the  initial 
temperature  to  the  temperature  50°K 
below  the  boiling  point,  emissions  shall 
be  calculated  using  Equation  2,  where 
Tz  is  the  temperature  SO'K  below  the 
boiling  point. 

(ii)  For  the  interval  from  the 
temperature  SO'K  below  the  boiling 
point  to  the  final  temperatiue,  emissions 
shall  be  calculated  as  the  summation  of 
emissions  for  each  S'K  increment, 
where  the  emission  for  each  increment 
shall  be  calculated  using  Equation  2. 

lA)  If  the  final  temperature  of  the 
heatup  is  lower  than  S'K  below  the 
boiling  point,  the  final  temperature  for 
the  last  increment  shall  be  the  final 
temperature  of  the  heatup,  even  if  the 
last  increment  is  less  than  S'K. 

(F)  If  the  final  temperature  of  the 
heatup  is  higher  than  5°K  below  the 
boiling  point,  the  final  tem{>eratiire  for 
the  last  increment  shall  be  the 
temperature  S'K  below  the  boiling 
point,  even  if  the  last -increment  is  less 
than  5'K. 

(C)  If  the  vessel  contents  are  heated  to 
the  boiling  point  and  the  vessel  is  not 
operating  with  a  process  condenser,  the 
final  temperatiue  for  the  final  increment 
shall  be  the  temperature  5°K  below  the 
.boihng  point,  even  if  the  last  increment 
is  less  than  S^'K. 

[3]  If  the  vessel  is  operating  with  a 
process  condenser,  and  the  vessel 
contents  are  heated  to  the  boiling  point, 
the  primary  condenser  is  considered 
part  of  the  process.  Emissions  shall  be 
calculated  as  the  sum  of  Equation  2, 
which  calculates  emissions  due  to 
heating  the  vessel  contents  to  the 
temperature  of  the  gas  exiting  the 
condenser,  and  Equation  1,  which 
calculates  emissions  due  to  the 
displacement  of  the  remaining  saturated 
noncondensable  gas  in  the  vessel.  The 
final  temperature  in  Equation  2  shall  be 
set  equal  to  the  exit  gas  temperature  of 
the  process  condenser.  In  Equation  1,  V 
shall  be  set  equal  to  the  free  space 


"  (mass  of  HAP). 

1^  (HAP  molecular  weight). 


(5) 


volume,  and  T2  shall  be  set  equal  to  the 
condenser  exit  gas  temperature. 

(D)  Emissions  from  depressurization 
shall  be  calculated  using  the  procedures 
in  paragraphs  (d)(2)(i)  (D)(1)  through 
(D)(5)  of  this  section. 

(I)  The  moles  of  HAP  vapor  initially 
in  the  vessel  are  calculated  using  the 
ideal  gas  law  as  follows: 


'HAP 


(YhapXvXPi) 


RT 


(6) 


Where: 

Yhap  =  mole  fraction  of  HAP  (the  sum 
of  the  individual  HAP  fractions, 
lYi) 

V  =  free  volume  in  the  vessel  being 
depressurized 

Pi  =  initial  vessel  pressure 

R  =  gas  constant 

T  =  vessel  temperature,  absolute  units 

[2)  The  moles  of  noncondensable  gas 
present  initially  in  the  vessel  are 
calculated  as  follows: 


VP. 


n,  = 


RT 


(7) 


Where: 

V  =  free  volume  in  the  vessel  being 

depressurized 
Pnci  =-initial  partial  pressure  of  th^ 

noncondensable  gas.  Pi  -ZPj 
R  =  gas  law  constant,  K 
T  =  temperature,  absolute  units 

(3)  The  moles  of  noncondensable  gas 
present  at  the  end  of  depressurization 
are  calculated  as  follows: 


VP 


n,  = 


NCj 


RT 


(8) 


Where: 

V  =  free  volume  in  the  vessel  being 

depressurized 
Pnc2  =  Final  partial  pressure  of  the 

noncondensable  gas,  P2-£Pi 
R  =  gas  law  constant 
T  =  temperature,  absolute 

(4)  The  moles  of  HAP  emitted  during 
the  depressurization  are  calculated  by 
taking  an  approximation  of  the  average 
ratio  of  moles  of  HAP  to  moles  of 
noncondensable  and  multiplying  by  the 
total  moles  of  noncondensables  released 
during  the  depressurization,  or: 


'HAP 


'HAP 


-[n2^n,]=n„AP        (9) 


Where: 

nHAP  =  moles  of  HAP  emitted 

(5)  The  moles  of  HAP  emitted  can  be 
converted  to  a  mass  rate  using  the 
following  equation: 


"HAP*M^HAP   _ 


=  Er, 


t 


HAP 


(10) 


Where: 

Ervoc  =  emission  rate  of  the  HAP 
MWvoc  =  molecular  weight  of  the  HAP 
t  =  time  of  the  depressurization 

(E)  Emissions  from  vacuum  systems 
may  be  calculated  if  the  air  leakage  rate 
is  known  or  can  be  approximated,  ustng 
the  following  equation: 


E,  =  MWs— 
29 


systcni 


p      -p 


-1 


00 


Where: 

Er  =  rate  of  HAP  emission,  in  Ib/hr 

Piyarm  =  absolute  pressure  of  receiving 

vessel  or  ejector  outlet  conditions,  if 

there  is  no  receiver 
Pi*  =  vapor  pressure  of  the  HAP  at  the 

receiver  temperature,  in  mmHg 
La  =  total  air  leak  rate  in  the  system,  lb/ 

hr 
29  =  molecular  weight  of  air,  Ib/lbmole 

(ii)  For  emission  episodes  in  which 
the  owner  or  operator  can  demonstrate 
that  the  methods  in  paragraph  (d)(2)(i) 
of  this  section  are  not  appropriate 
according  to  paragraph  (d)(2)(iii)  of  this 
section,  owners  and  operators  shall 
calculate  uncontrolled  emissions  by 
conducting  an  engineering  assessment 
which  includes,  but  is  not  limited  to, 
the  following: 

(A)  Previous  test  results  provided  the 
tests  are  representative  of  current 
operating  practices  at  the  process  unit. 

(B)  Bench-scale  or  pilot-scale  test  data 
representative  of  the  process  under 
representative  operating  conditions. 

(C)  Maximum  flow  rate,  HAP 
emission  rate,  concentration,  or  other 
relevant  parameter  specified  or  implied 
within  a  permit  limit  applicable  to  the 
process  vent. 

(D)  Design  analysis  based  on  accepted 
chemical  engineering  principles, 
measurable  process  parameters,  or 


physical  or  chemical  laws  or  properties. 
Examples  of  analytical  methods  include, 
but  are  not  limited  to: 

(1)  Use  of  material  balances  based  on 
process  stoichiometry  to  estimate 
maximum  organic  HAP  concentrations, 

(2)  Estimation  of  maximum  flow  rate 
based  on  physical  equipment  design 
such  as  pump  or  blower  capacities, 

(J)  Estimation  of  HAP  concentrations 
based  on  saturation  conditions. 

(E)  All  data,  assumptions,  and 
procedures  used  in  the  engineering 
assessment  shall  be  documented  in 
accordance  with  §  63.1255(b).  E)ata  or 
other  information  supporting  a  finding 
that  the  emissions  estimation  equations 
are  inappropriate  shall  be  reported  in 
the  Notification  of  Compliance  Status. 

(iii)  The  emissions  estimation 
equations  in  paragraph  (d)(2Hi)  of  this 
section  shall  be  considered 
inappropriate  for  estimating  emissions 
for  a  given  batch  emissions  episode  if 
one  or  more  of  the  criteria  in  paragraphs 
(d)(2)(iii)(A)  and  (d)(2)(iu)(B)  of  this 
section  are  met. 

(A)  Previous  test  data  are  available 
that  show  a  greater  than  20  percent 
discrepancy  between  the  test  value  and 
the  estimated  value. 

(B)  The  owner  or  operator  can 
demonstrate  to  the  Administrator 
through  any  other  means  that  the 
emissions  estimation  equations  are  not 
appropriate  for  a  given  batch  emissions 
episode. 

(3)  Owners  and  operators  shall 
determine  controlled  emissions  using 
measurements  and/or  calculations  for 
each  process  vent  using  the  control 
efficiency  calculated  from  each  device 
that  controls  process  vents  with  total 
emissions  of  less  than  10  tons  per  year, 
before  control,  according  to  the  design 
evaluation  described  in  paragraph 
(d)(3)(i)  of  this  section,  or  using  the 
emission  estimation  equations  described 
in  paragraph  (d)(2)  of  diis  section,  as 
appropriate.  Owners  and  operators  shall 
determine  controlled  emissions  for  each 
process  vent  using  the  control  efficiency 
determined  from  each  device  that 
controls  process  vents  with  total 
emissions  of  greater  than  10  tons  per 
year,  before  control,  by  conducting  a 
performance  test  on  the  control  device 
as  described  in  paragraphs  (d)(3)(ii) 
through  (iv)  of  this  section,  or  by  using 
the  results  of  a  previous  performance 
test  as  described  in  paragraph  (d)(5)  of 
this  section.  Owners  and  operators  are 
not  required  to  conduct  performance 
tests  for  devices  described  in  paragraphs 
(d)(4)  and  (d)(5)  of  this  section  that 
control  total  emissions  of  greater  than 
10  tons  per  year,  before  control. 

(i)  The  design  evaluation  shall 
include  dociunentation  demonstrating 


that  the  control  device  being  used 
achieves  the  required  control  efficiency 
during  the  emission  episodes  in  which 
it  is  functioning  in  reducing  emissions. 
This  documentation  is  to  include  a 
description  of  the  gas  stream  which 
enters  the  control  device,  including  flow 
and  HAP  concentration,  and  the 
information  sf>ecified  in  paragraphs 
(c)(2)(i)  through  (c)(2)(v)  of  this  section, 
as  applicable. 

(ii)  The  performance  test  shall  be 
conducted  by  performing  emission 
testing  on  the  inlet  and  outlet  of  the 
control  device  following  the  test 
methods  and  procedures  of  §63. 1253(b). 
Concentrations  shall  be  calculated  from 
the  data  obtained  through  emission 
testing  according  to  the  following 
procedures: 

(A)  The  total  HAP  concentration 
(Chap)  is  the  sum  of  the  concentrations 
of  the  individual  HAP  and  shall  be 
computed  for  each  nm  using  the 
following  equation: 


Chap  -2* 


Vi=» 


1=1'' 
Where: 

Chap  =  concentration  of  total  HAP,  dry 

basis,  parts  per  million  by  volume 
Cji  =  concentration  of  individual  HAP  j 

of  sample  i,  dry  basis,  parts  per 

million  by  volmne 
n  =  number  of  HAP  in  the  sample 
x  =  number  of  samples  in  the  sample 

run 

(B)  The  concentration  of  total  HAP 
shall  be  corrected  to  3  percent  oxygen 
if  a  combustion  device  is  the  control 
device.  The  emission  rate  correction 
factor  for  excess  air,  based  on  the 
integrated  sampling  and  analysis 
procedures  of  Method  3B  of  40  CFR  part 
60,  appendix  A  shall  be  used  to 
determine  the  oxygen  concentration 
(%02d)-  The  samples  shall  be  taken 
during  the  same  time  that  the  total  HAP 
samples  are  taken.  The  concentration 
corrected  to  3  percent  oxygen  (Cc)  shall 
be  computed  as: 


C   =C 


17.9 


l^20.9-%02j 


where: 

Cc=concentration  of  (xganic  HAP 

corrected  to  3  percent  oxygen,  dry 
basis,  parts  per  million  by  volume 

Cni=concentration  of  organic  HAP,  dry 
basis,  parts  per  million  by  volume 

%02d=concentration  of  oxygen,  dry 
basis,  percent  by  volume 


(iii)  Performance  testing  shall  be 
conducted  under  the  following 
conditions: 

(A)  For  all  control  devices,  the  owner 
or  operator  shall  test  over  absolute  or 
hypothetical  worst-case  conditions,  or 
over  normal  conditions,  provided  the 
operation  of  the  devices  is  limited  to  the 
conditions  that  existed  during  testing. 
For  testing  during  normal  conditions, 
test  conditions  and  their  corresponding 
operating  Umits  shall  be  established  in 
the  precompliance  report  and 
characterized  according  to  stream 
composition,  temperature,  and  flowrate. 
The  owner  or  operator  must 
demonstrate  in  the  precompliance 
report  that  emission  stream  conditions 
entering  the  control  device  shall  be 
within  the  test  conditions  at  all  times. 

(B)  For  thermal  incinerators,  the 
owner  or  operator  may  also  choose  to 
test  over  representative  worst-case 
conditions;  however,  if  the  owner  or 
operator  chooses  to  test  over 
representative  worst-case  conditions, 
the  maximum  allowable  vent  stream 
flowrate  into  the  thermal  incinerator  is 
restricted  to  the  level  for  which  it  was 
designed.  The  design  basis  of  the 
incinerator  shall  be  included  as  part  of 
the  Notification  of  Compliance  Status. 

(iv)  The  owner  or  operator  may  elect 
to  conduct  more  than  one  performance 
test  on  the  control  device  for  the 
purpose  of  establishing  operating 
conditions  associated  with  a  range  of 
achievable  control  efficiencies. 

(4)  An  owner  or  operator  is  not 
required  to  conduct  a  performance  test 
when  a  control  device  specified  in 
paragraphs  (d)(4)(i)  through  (4)(iii)  of 
this  section  is  used  to  comply  with  the 
emission  reductions  required  by 

§  63.1252(c)(4)  or  (c)(5)  of  this  subpart. 

(i)  A  boiler  or  process  heater  wim  a 
design  heat  input  capacity  of  44 
megawatts  or  greater. 

(ii)  A  boiler  or  process  heater  where 
the  vent  stream  is  introduced  with  the 
primary  fuel  or  is  used  as  the  primary 
fuel. 

(iii)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator: 

(A)  Has  been  issued  a  final  permit 
under  40  CFR  part  270  and  complies 
with  the  requirements  of  40  CFR  part 
266,  subpart  H.  or 

(B)  Has  certified  compliance  with  the 
interim  status  requirements  of  40  CFR 
part  266,  subpart  H. 

(5)  An  owner  or  operator  is  not 
required  to  conduct  a  performance  test 
for  the  following: 

(i)  Any  control  device  for  which  a 
previous  performance  test  was 
conducted,  provided  the  test  was 
conducted  using  the  same  procedures 
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specified  in  §  63.1253(b)  of  this  subpart 
over  conditions  typical  of  the 
appropriate  worst-case,  as  defined  in 
paragraph  (d)(3](iii)(A)  of  this  section, 
or  typical  of  normal  operations,  as 
defined  in  paragraph  (d)(3)(iii)(A)  of  this 
section  and  restricted  to  the  conditions 
described  therein.  The  results  of  the 
previous  performance  test  shall  be  used 
to  demonstrate  compliance. 

(ii)  A  condenser  system  that  is 
equipped  with  a  temperature  sensor  and 
recorder,  such  that  the  condenser  exit 
gas  temperature  can  be  measured  at  15- 
minute  intervals  when  the  condenser  is 
functioiming  in  cooling  a  vent  stream. 
The  condenser  exit  gas  temperature 
shall  be  used  to  calculate  removal 
efficiency  of  the  condenser  in 
demonstrating  compliance. 

(e)  Compliance  with  wastewater 
provisions. 

(1)  An  owner  or  operator  of  a 
wastewater  stream  shall  comply  with 
paragraphs  (eHl)(i)  through  (l)(iii)  of 
this  section  in  determining  streams  that 
are  exempt  from  the  control 
requirements  of  §  63.1252(d). 

(i)  Compliance  is  demonstrated  when 
the  concentration  of  partially  soluble 
HAP  is  less  than  1.300  ppmw  at  the 
POD,  or  the  concentration  of  total  HAP 
is  less  than  5,200  ppmw  at  the  POD,  as 
measured  or  estimated  using  one  of  the 
procedures  described  in  paragraphs 
(e)(l)(i)  (A)  through  (C)  of  this  section. 

(A)  The  concentration  of  partially 
soluble  HAP.  soluble  HAP,  or  total  HAP 
shall  be  measiued  using  methods 
validated  under  the  procedures 
described  in  paragraphs  (b)(8)(ii)  and 
(iii)  of  this  section. 

(B)  The  concentration  of  partially 
^luble  HAP.  soluble  HAP.  or  total  HAP 
shall  be  calculated  based  on  knowledge 
of  the  process  wastewater.  The  owner  or 
operator  shall  provide  sufficient 
information  to  document 
concentrations.  Examples  of  information 
that  could  constitute  such  knowledge 
include  material  balances,  records  of 
chemical  purchases,  process 
stoichiometry.  or  previous  test  results 
provided  the  results  are  still 
representative  of  current  operating 
practices  at  the  process  unit(s). 

(C)  The  concentration  of  partially 
soluble  HAP,  soluble  HAP,  or  total  HAP 
shall  be  calculated  based  on  bench  scale 
or  pilot-scale  test  data.  The  owner  or 
of>erator  shall  provide  sufficient 
information  to  demonstrate  that  the 
bench-scale  or  pilot-scale  test 


concentration  data  are  representative  of 
actual  HAP  concentrations.  The  owner 
or  operator  shall  also  provide 
documentation  describing  the  testing 
protocol,  and  the  means  by  which 
sample  variability  and  analytical 
variability  were  accounted  for  in  the 
determination  of  HAP  concentrations. 

(ii)  Compliance  is  demonstrated  when 
the  total  HAP  load  calculated  by 
summing  the  load  from  all  POD's  at  a 
facility  is  less  than  1  Mg/yr.  The  total 
wastewater  load  shall  be  calculated  by 
converting  the  concentration  of  partially 
soluble  HAP.  soluble  HAP.  or  total  HAP. 
as  appropriate  from  a  concentration 
(ppmw).  to  a  measure  of  the  kg  of  HAP 
per  liter  of  wastewater.  The  load  shall 
be  calculated  by  multiplying  the 
kilograms  of  HAP  per  liter  by  the  total 
liters  of  wastewater  per  year  at  the  POD. 
The  total  liters  of  wastewater  discharged 
per  year  shall  be  demonstrated  through 
the  records  required  by  §  63.1255(b)  of 
this  subpart. 

(iii)  Compliance  is  demonstrated  for 
each  stream  with  a  concentration 
exceeding  1,300  ppmw  partially  soluble 
HAP  or  5.200  ppmw  total  HAP  at  the 
POD,  but  less  than  10,000  ppmw  total 
HAP  at  the  POD,  and  the  HAP  load  at 
the  POD  or  the  total  HAP  load 
calculated  from  summing  the  load  from 
all  POD's  within  a  process  is  less  than 
1  Mg/yr.  Concentrations  may  be 
measiued  or  estimated  using  the 
procedures  described  in  paragraphs 
(e)(l)(i)(A)  through  (C)  of  this  section. 

(2)  Compliance  with  the  control 
requirements  of  §63. 1252(d)(4)  is 
demonstrated  through  the  procedures 
outlined  in  §§  63.145(b),  63.145(c). 
63.14S(d),  63.138(j)  or  63.145(i)  as 
appropriate. 

(3)  Compliance  with  the  control 
device  requirements  for  devices  used  to 
comply  with  the  provisions  in  §§63.133 
through  63.138  is  demonstrated  by 
compliance  with  the  provisions  of 

§  63.139(d). 

(4)  Compliance  with  the  inspection 
requirements  for  vapor  collection 
systems,  closed  vent  systems,  fixed 
roofs,  covers,  or  enclosiu^s  is 
demonstrated  by  compliance  with  the 
provisions  of  §  63.148. 

(5)  Compliance  with  the  inspection 
requirements  for  wastewater  tanks, 
surface  impoundments,  containers, 
individual  drain  systems,  and  oil-water 
separators  is  demonstrated  through  the 
provisions  of  §  63.143. 

(f)  Pollution  prevention  alternative 
standard:  The  owner  or  operator  shall 


demonstrate  compliance  with 
§  63.1252(h)(2)  of  this  subpart  using  the 
procedures  described  in  paragraph  (f)(1) 
of  this  section.  The  owner  or  operator 
shall  demonstrate  compliance  with 
§  63.1252(h)(3)  of  this  subpart  using  the 
procedures  described  in  paragraph  (f)(2) 
of  this  section. 

(1)  Compliance  is  demonstrated  when 
the  annual  kg/kg  factor,  calculated 
according  to  the  procedure  in 
paragraphs  (f)(l)(i)  and  (iii)  of  this 
section,  is  reduced  to  a  value  equal  to 
or  less  than  25  percent  of  the  baseline 
factor  calculated  according  to  the 
procedure  in  paragraph  (f)(l)(i)  and  (ii) 
of  this  section. 

(i)  The  production-indexed  HAP 
consumption  factors  shall  be  calculated 
by  dividing  annual  consumption  of  total 
HAP  by  the  annual  production  rate,  per 
process.  The  productionlndexed  total 
VOC  consumption  factor  shall  be 
calculated  by  dividing  annual 
consumption  of  total  VOC  by  the  annual 
production  rate,  per  process. 

(ii)  The  baseline  factor  is  calculated 
from  yearly  production  and 
consumption  data  for  the  first  12-month 
period  of  time  for  which  data  was 
available,  to  begin  no  earlier  than 
January  1. 1987. 

(iii)  The  annual  factor  is  calculated  on 
the  following  bases: 

(A)  For  continuous  processes,  the 
annual  factor  shall  be  calculated  every 
30  days  for  the  12-rnonth  period 
preceding  the  30th  day  (30-day  rolling 
average). 

(B)  For  batch  processes,  the  annual 
factor  shall  be  calculated  every  10 
batches  for  the  1 2-month  period 
preceding  the  10th  batch  (10-batch 
rolling  average). 

(2)  Compliance  is  demonstrated  when 
the  requirements  of  paragraphs  (f)(2)(i) 
through  (iv)  of  this  section  are  met. 

(i)  The  annual  kg/kg  factor,  calculated 
according  to  the  procedure  in 
paragraphs  (f)(l)(i)  and  (f)(l)(iii)  of  this 
section,  is  reduced  to  a  value  equal  to 
or  less  than  50  percent  of  the  baseline 
factor  calculated  according  to  the 
procedure  in  paragraphs  (f)(l)(i)  and 
(f)(l)(ii)  of  this  section. 

(ii)  The  yearly  reduction,  in  kg  HAP/ 
yr.  associated  with  add-on  controls  that 
meet  the  criteria  of 
§§63.1252(h)(3)(ii)(A)  through  (D).  is 
equal  to  or  greater  than  the  mass  of  HAP 
calculated  by  the  following  equation: 


[kg  /  kg]^*.25  *  [kg  produced]^  =  [kg  reduced]^ 


where: 

[kg/kgjb  =  the  baseline  production- 
indexed  consumption  factor,  in  kg/ 
kg 

(kg  produced).  =  the  annual  production 
rate,  in  kg/yr 

(kg  reduced],  =  the  annual  reduction 
required  by  add-on  controls,  in  kg/ 

yr 

(iii)  Demonstration  that  the  criteria  in 
§§63.1252(h){3)(ii)(A)  through  (D)  are 
met  shall  be  accomplished  through  a 
description  of  the  control  device  and  of 
the  material  streams  entering  and 
exiting  the  control  device. 

(iv)  The  armual  reduction  achieved  by 
the  add-on  control  shall  be  quantified 
using  the  methods  described  in 
§  63.1253(d). 

(g)  Planned  maintenance:  The  owner 
or  operator  shall  demonstrate 
compliance  with  the  requirements  of 
§  63.1252(b),  and  (c)  of  this  subpart  by 
including  in  each  Periodic  Report 
required  by  §  63.1256  of  this  subpart  the 
periods  of  planned  routine  maintenance 
specified  by  date  and  time  (planned 
routine  maintenance  of  a  control  device, 
during  which  the  control  device  does 
not  meet  the  specifications  of  §63.1252 
of  this  subpart,  as  applicable,  shall  not 
exceed  240  hours  per  year). 

(h)  Compliance  with  storage  tank 
provisions  by  using  emissions 
averaging:  An  owner  or  operator  with 
two  or  more  affected  storage  tanks  may 
demonstrate  compliance  with 
§  63.1252(b)(2)  and  §63.1252(b)(3)(i) 
and  (ii),  as  applicable,  by  fulfilling  the 
requirements  of  paragraphs  (h)(1) 
through  (4)  or  paragraphs  (h)(1).  (2),  (5) 
and  (6)  of  this  section,  as  appropriate. 

(1)  The  owner  or  operator  shall 
develop  and  submit  for  approval  an 
Implementation  Plan  containing  all  the 
information  reqolied  in  §  63.1255(f)  of 
this  subpart  18  months  prior  to  the 
compliance  date  of  the  standard.  The 
Administrator  shall  have  60  days  to 
approve  or  disapprove  the  emissions 
averaging  plan  after  which  time  the  plan 
shall  be  considered  approved. 

(2)  The  aimual  mass  rate  of  total 
organic  HAP  (Et-.,  Eto)  shall  be 
calculated  for  each  storage  tank 
included  in  the  emissions  average  using 
the  requirements  specified  in  either 
paragraph  (cMl)  or  (c)(2)  or  (c)(3)  of  this 
section. 

(3)  The  following  equations  shall  be 
used  to  calculate  total  HAP  emissions 
for  those  tanks  subject  to 
§63.1252(b)(l)(i): 


n 

H 
where: 
Eij  =  yearly  mass  rate  of  total  organic 

HAP  at  the  inlet  of  the  control 

device  for  tank  j 
Eoj  =  yearly  mass  rate  of  total  organic 

HAP  at  the  oudet  of  the  control 

device  for  tank  j 
En  =  total  yearly  uncontrolled  emissions 
Eto  =  total  yearly  controlled  emissions 
n  =  number  of  tanks  inclu<iBd  in  the 

emissions  average 

(4)  The  overall  percent  reduction 
efficiency  shall  be  calculated  as  follows: 

R=^"""'^^^*'(100%) 
En    . 
where: 

R  =  overall  percent  reduction  efficiency. 
D  =  discount  factor  =  1.1  for  all 
controlled  storage  tanks. 

(5)  The  following  equations  shall  be 
used  to  calculate  total  HAP  emissions 
for  those  tanks  subject  to 
§63.1252(b)(l)(ii): 

ET.=iE|j 
>=* 

Eto=Se„j 

Where: 

Eij  =  yearly  mass  rate  of  total  organic 

HAP  at  the  inlet  of  the  control 

device  for  tank  j 
Eoj  =  yearly  mass  rate  of  total  organic 

HAP  at  the  outlet  of  the  control 

device  for  tank  j 
Et,  =  total  yearly  uncontrolled  emissions 
Eto  =  total  yearly  controlled  emissions 
n  =  number  of  tanks  included  in  the 

emissions  average 

(6)  The  overall  percent  reduction 
efficiency  shall  be  calculated  as  follows: 

R^E;nz£ET2.(10o%) 
En 
Where: 

R  =  overall  percent  reduction  efficiency 
D  =  discount  factor  =  1.1  for  all 
controlled  storage  tanks 
(i)  Compliance  with  process  vent 
provisions  by  using  emissions 
averaging: 

An  owner  or  operator  with  two  or 
more  affected  processes  complying  with 
§  63.1252(c)  by  using  emissions 
averaging  shall  demonstrate  compliance 


vdth  paragraphs  (i)(l).  (2)  and  (3)  of  this 
section. 

(1)  The  owner  or  curator  shall 
develop  and  submit  for  approval  an 
Implementation  Plan  18  months  prior  to 
the  compliance  date  of  the  standard 
containing  all  the  information  required 
in  §  63.1255(f)  of  this  subpart.  The 
Administrator  ^all  have  60  days  to 
approve  or  disapprove  the  emissions 
averaging  plan,  llie  plan  ^uill  be 
considered  approved  if  the 
administrator  eKher  approves  the  plan 
in  writing,  or  fails  to  disapprove  the 
plan  in  writing.  The  60  day  period  shall 
begin  when  the  administrator  receives 
the  request.  If  the  request  is  denied,  the 
owner  or  opecator  must  still  be  in 
compliance  with  the  standard  by  the 
compliance  date. 

(2)  Owners  or  operators  shall 
calculate  uncontrolled  and  controlled 
emissions  of  HAP  by  using  the  methods 
specified  in  paragraph  (d)(2)  or  (d)(3)  of 
this  section  for  each  process  included  in 
the  emissions  average. 

(i)  The  following  equations  shall  be 
used  to  calculate  total  HAP  emissions: 


Ui 


Eju  -2-E 

o 

Etc  =XEci 


Where: 

Eui  =  yearly  uncontrolled  emissions 

from  process  i 
Eci  =  yearly  controlled  emissions  for 

process  i 
Etu  =  total  yearly  uncontrolled 

emissions 
Etc  =  total  yearly  controlled  emissions 
n  =  number  of  processes  included  in  the 

emissions  average 
(3)  The  overall  percent  reduction 
efficiency  shall  be  calculated  as  follows: 

R=^-^"^^^(100%) 
E-ru 

Where: 

R  =  overall  percent  reduction  efficiency 
D  =  discount  factor  =  1.1  for  all 
controlled  emission  points 

§63.1254    Monitoring  requirenMnts. 

(a)  The  owner  or  operator  of  any 
existing,  new,  or  reconstructed  ejected 
source  shall  provide  evidraice  of 
continued  compliance  with  the 
standard.  During  the  initial  compliance 
demonstration,  maximum  or  minimum  _ 
operatii^  parameters,  as  appropriate, 
shall  be  established  for  emission  sources 
that  will  indicate  the  source  is  in 
compliance.  Test  data,  calculations,  or 
information  from  the  evaluation  of  the 
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control  device  design  shall  be  used  to 
establish  the  operating  parameter.  If  the 
operating  parameter  to  be  established  is 
a  maximum  and  if  performance  testing 
has  been  required,  the  value  of  the 
parameter  shall  be  the  average  of  the 
maximum  values  hxim  each  of  the  three 
test  runs.  If  the  op)erating  parameter  to 
be  established  is  a  minimum  and  if 
performance  testing  has  been  required, 
the  value  of  the  parameter  shall  be  the 
average  of  the  minimum  values  firom 
each  of  the  three  test  runs.  Parameter 
values  for  process  vents  from  batch 
operations  shall  be  determined  as 
speciHed  in  paragraph  (b)(1)  and  (2)  of 
this  section.  The  owner  or  operator  shall 
operate  processes  and  control  devices 
within  these  parameters  to  ensure 
continued  compliance  with  the 
standard.  Monitoring  parameters  are 
specified  for  continuous  process  Tent 
control  scenarios  in  paragraphs  (a)(1) 
throufi^  (7)  of  this  section. 

(1)  For  all  control  devices  that  are 
used  to  control  process  vent  streams 
totaling  less  than  1  ton/yr  HAP 
emissions,  before  control,  monitoring 
shall  consist  of  a  periodic  verification 
that  the  device  is  operating  properly. 
This  verification  shall  include,  but  not 
be  Umited  to,  a  periodic  demonstration 
that  the  unit  is  working  as  designed. 
This  demonstration  shall  be  included  in 
the  precompliance  report,  to  be 
submitted  12  months  prior  to  the 
compliance  date  of  the  standard. 

(2)  For  affected  sources  using  water 
scrubbers  that  are  used  to  control 
process  vent  streams  totaling  greater 
than  1  ton/yr  HAP.  before  controls,  the 
owner  or  operator  shall  establish  a 
minimum  scrubber  water  flow  rate  as  a 
site-specific  operating  parameter  which 
must  be  measured  and  recorded  every 
15  minutes.  The  affected  source  will  be 
considered  to  be  out  of  compliance  if 
the  scrubber  water  flow  rate,  averaged 
over  the  operating  day,  is  below  the 
minimum  value  established  during  the 
initial  compliance  demonstration. 

(3)  For  anected  sources  using 
condensers  that  are  used  to  control 
process  vent  streams  totaling  greater 
than  1  ton/yr,  before  controls,  the  owner 
or  operator  shall  establish  the  maximum 
condenser  outlet  gas  temperature  as  a 
site-speciiic  operating  parameter  which 
must  be  measured  and  recorded  every 
15  minutes.  The  affected  source  will  be 
considered  to  be  out  of  compliance  if 
the  condenser  outlet  gas  temperature, 
averaged  over  the  operating  day,  is 
greater  than  the  maximum  value 
established  during  the  initial 
compliance  demonstration. 

(4)  For  affected  sources  using  carbon 
adsorbers  that  are  used  to  control 
process  vent  streams  totaling  greater 


than  1  ton/yr,  before  controls,  the  owner 
or  operator  shall  establish  a  maximum 
outlet  HAP  concentration  as  the  site- 
specific  operating  parameter  which 
must  be  measured  and  recorded  every 
15  minutes.  The  affected  source  will  be 
considered  to  be  out  of  compliance  if 
the  outlet  HAP  concentration,  averaged 
over  the  operating  day,  is  greater  than 
the  maximum  value  established  during 
the  inidal  compliance  demonstration. 

(5)  For  affected  sources  using  flares 
that  are  used  to  control  process  vent 
streams  totaling  greater  than  1  ton/yr, 
before  controls,  the  presence  of  the  pilot 
flame  shall  be  monitored  every  15 
minutes.  The  affected  source  will  be 
considered  to  be  out  of  compliance 
upon  loss  of  pilot  flame. 

(6)  For  eacn  wastewater  management 
unit,  treatment  process,  or  control 
device  used  to  comply  with  §§  63.138 
and  63.139,  the  owner  or  operator  shall 
comply  with  either  paragraph  (a)(6)(i)  or 
(a)(6)(ii)  of  this  section. 

(i)  The  owner  or  operator  shall 
monitor  the  parameters  specified  in 
Tables  11, 12,  or  13  of  subpart  63. 

(ii)  The  owner  or  operator  shall 
submit  a  request  for  approval  to  monitor 
alternative  parameters  according  to  the 
procedures  specified  in 
§63.1256(a)(2)(i). 

(7)  For  affected  sources  using 
combustion  devices  that  are  used  to 
control  process  vents  totaling  greater 
than  1  ton/yr,  before  controls,  the  owner 
or  operator  shall  monitor  the 
temperature  of  the  gases  exiting  the 
combustion  chamber  as  the  site-specific 
operating  parameter  which  must  be 
measured  and  recorded  every  15 
minutes.  The  affected  sources  will  be 
considered  to  be  out  of  compliance  if 
the  chamber  temperature  averaged  over 
the  operating  day,  is  greater  than  the 
maximum  value  established  during  the 
initial  compliance  demonstration. 

(b)  The  owner  or  operator  of  any 
existing,  new,  or  reconstructed  affected 
source  that  chooses  to  comply  with  the 
emission  limit  or  emission  reduction 
requirement  for  batch  process  vents  and 
combined  streams  from  process  vents 
and  storage  tanks  shall  provide  evidence 
of  continued  compliance  with  the 
standard.  As  part  of  the  initial 
compUance  demonstrations  for  batch 
process  vents  and  storage  tanks,  test 
data,  compliance  calculations,  or 
information  from  the  control  device 
design  evaluation  shall  be  used  to 
establish  a  maximum  or  minimum  level 
of  a  relevant  operating  parameter  for 
each  control  device  that  the  owner  or 
operator  selects  to  operate  as  part  of 
achieving  the  required  emission 
reduction  or  emission  limitation.  The 
owner  or  operator  shall  operate 


processes  and  control  devices  within 
these  parameters  to  ensure  continued 
compliance  with  the  standard. 

(1)  For  devices  that  are  used  to  control 
batch  process  vent  streams  totaling  less 
than  1  ton/yr  HAP  emissions,  before 
control,  monitoring  shall  consist  of  a 
periodic  verification  that  the  device  is 
operating  properly.  This  verification 
shall  include,  but  not  be  limited  to,  a 
periodic  demonstration  that  the  unit  is 
working  as  designed.  This 
demonstration  shall  be  included  in  the 
precompliance  report,  to  be  submitted 
12  months  prior  to  the  compliance  date 
of  the  standard. 

(2)  For  batch  process  vents  that  are 
routed  to  a  device  that  receives  HAP  in 
excess  of  1  ton  per  year,  before  control, 
the  level(s)  shall  be  established  in 
accordance  with  paragraphs  (b)(2)(i) 
through  (iv)  of  this  section. 

(i)  It  more  than  one  batch  emission 
episode  or  more  than  one  portion  of  a 
batch  emission  episode  has  been 
selected  to  be  controlled,  a  single  level 
for  the  batch  cycle(s)  or  process(es)  shall 
be  calculated  from  the  initial 
compliance  demonstration.  The 
appropriate  parameter  shall  be 
determined  for  the  worst-case 
conditions,  as  determined  in 
§63.1253(b)(7)(ii)  and  (b)(7)(iii)  selected 
to  be  controlled.  The  average  parameter 
monitoring  level  for  the  cycle(s)  or 
process(es)  shall  be  based  on  the 
parameter  value  determined  from  the 
worst-case  conditions. 

(ii)  Instead  of  establishing  a  single 
level  for  the  batch  cycle(s)  or 
process(es),  as  described  in  paragraph 
(b)(2)(i)  of  this  section,  an  owner  or 
operator  may  establish  separate  levels 
for  each  batch  emission  episode,  or 
portion  thereof,  selected  to  be 
controlled. 

(iii)  For  devices  controlling  at  least  10 
tons  per  year  for  which  a  performance 
test  is  required,  the  owner  or  operator 
may  establish  the  parametric  monitoring 
level(s)  based  on  the  performance  test 
supplemented  by  engineering 
assessments  and  manufacturer's 
recommendations.  Performance  testing 
is  not  required  to  be  conducted  over  the 
entire  range  of  expected  parameter 
values.  The  rationale  for  the  specific 
level  for  each  parameter,  including  any 
data  and  calculations  used  to  develop 
the  level(s)  and  a  description  of  why  the 
level  indicates  proper  operation  of  the 
control  device  shall  be  provided  in  the 
Precompliance  report.  The  procedures 
specified  in  this  Action  have  not  been 
approved  by  the  Administrator  and 
determination  of  the  parametric 
monitoring  level  using  these  procedures 
is  subject  to  review  and  approval  by  the 
Administrator. 


(iv)  For  devices  controlling  at  least  10 
tons  per  year  for  which  a  performance 
test  is  conducted  at  routine  conditions, 
the  owner  or  operator  shall  establish  the 
parametric  monitoring  level(s)  at 
conditions  of  the  test.  The  level(s) 
established  shall  be  provided  in  the 
notification  of  compliance  status  report. 

(3)  If  the  sum  of  HAP  emissions, 
before  control,  routed  to  the  device  is 
greater  than  1  tons/yr,  the  appropriate 
parameter  shall  be  monitored  at  15- 
minute  intervals  for  the  entire  period  in 
which  the  control  device  is  functioning 
in  achieving  required  removals. 

(4)  Affected  sources  with  condensers 
on  process  vents  shall  establish  the 
maximum  condenser  outlet  gas 
temperature  as  a  site-specific  operating 
parameter,  which,  except  as  provided  in 
paragraph  (b)(3)  of  this  section,  must  be 
measured  every  15  minutes  or  at  least 
once  for  batch  emission  episodes  less 
than  15  minutes  in  duration.  The 
affected  source  will  be  considered  to  be 
out  of  compliance  if  the  condenser 
ouUet  gas  temperature,  averaged  over 
the  operating  day  for  each  process  is 
greater  than  the  value  established 
during  the  initial  compliance 
demonstradon. 

(5)  For  affected  sources  using  water 
scrubbers,  the  owner  or  operator  shall 
establish  a  minimum  scrubber  water 
flow  rate  as  a  site-specific  operating 
parameter  which,  except  as  provided  in 
paragraph  (b)(3)  of  this  section,  must  be 
measured  and  recorded  every  15 
minutes,  or  at  least  once  for  batch 
emission  episodes  less  than  15  minutes 
in  duration.  The  affected  source  will  be 
considered  to  be  out  of  compliance  if 
the  scrubber  water  flow  rate,  averaged 
over  the  operating  day  for  each  process, 
is  below  the  minimum  flow  rate 
established  during  the  initial 
compliance  demonstration. 

(6)  For  affected  sources  using  carbon 
adsorbers  or  having  uncontrolled 
process  vents,  the  owrner  or  operator 
shall  establish  a  maximum  outlet  HAP 
concentration  as  the  site-specific 
operating  parameter  which,  except  as 
provided  in  paragraph  (b)(3)  of  this 
section,  must  be  measured  and  recorded 
every  15  minutes,  or  at  least  once  for 
batch  emission  episodes  of  duration 
shorter  than  15  minutes.  The  affected 
source  will  be  considered  to  be  out  of 
compliance  if  the  outlet  HAP 
concentration,  averaged  over  the 
operating  day  for  each  process,  is  greater 
than  the  value  established  during  the 
initial  compliance  demonstration. 

(7)  For  anected  sources  using  flares, 
the  presence  of  the  pilot  flame  shall  be 
monitored  every  15  minutes,  or  at  least 
once  for  batch  emission  episodes  less 
than  15  minutes  in  duration.  The 


affected  source  will  be  considered  to  be 
out  of  compliance  upon  loss  of  pilot 
flame. 

(8)  For  affected  sources  using 
corabusticHi  devices,  the  temperature  of 
the  gases  exiting  the  combustion 
chamber  shall  be  monitored  every  15 
minutes,  or  at  least  once  for  episodes 
less  than  15  minutes  in  duration.  The 
affected  source  will  be  considered  out  of 
compliance  if  the  combustion  chamber 
temperature,  averaged  over  the 
operating  day  for  each  process,  is  less 
than  the  value  established  during  the 
initial  compliance  demonstration. 

(c)  An  owner  or  operator  may  request 
approval  to  monitor  parameters  other 
than  those  required  by  paragraphs  (a)(2) 
through  (7)  and  paragraphs  (b)(5) 
through  (8)  of  this  section.  The  request 
shall  be  submitted  according  to  the 
procedures  specified  in  §  63.8(f)  of 
subpart  A  or  included  in  the 
Precompliance  report. 

(d)  Periods  of  time  when  monitoring 
measurements  exceed  the  parameter 
values  as  well  as  periods  of  inadequate 
monitoring  data  do  not  constitute  a 
violation  if  they  occur  during  a  startup, 
shutdown,  or  malfunction,  and  the 
facility  follows  its  startup,  shutdown,     • 
and  malfunction  plan. 

(e)  The  owner  or  operator  of  any 
affected  source  complying  with  the 
requirements  of  appendix  CGGA  of  this 
section  shall  meet  the  monitoring 
requirements  described  in  the  appendix. 

(f)  The  owner  or  operator  of  any 
affected  source  that  chooses  to  comply 
with  the  requirements  of 

§§  63.1252(h)(2)  and  (3)  shall  calculate 
rolling  average  values  of  kg  HAP 
consumption  per  kg  production  and  kg 
VOC  consimiption  per  kg  production. 
The  owner  or  operator  will  be 
considered  out  of  compliance  if  either 
rolling  average  kg/kg  factor  exceeds  the 
value  established  in  §63.1253(f)(l)(ii). 

(g)  Owners  or  operators  of  any 
affected  source  that  chooses  to  comply 
with  the  requirements  of  §  63.1252(i) 
shall  meet  all  monitoring  requirements 
specified  in  §63.1254  (a),  (b),  (c),  and 
(d),  as  applicable,  for  all  processes  and 
storage  tanks  included  in  the  emissions 
average. 

§  63. 1 255    Recordkeeping  requirements. 

(a)  The  owner  or  operator  of  any 
affected  source  shall  keep  records  of 
daily  values  of  equipment  operating 
parameters  specified  to  be  monitored 
under  §63.1254,  or  specified  by  the 
AdministratOT.  Records  shall  be  kept  in 
accordance  with  the  requirements  of 
applicable  paragraphs  of  §  63.10  of 
subpart  A  of  this  part,  as  specified  in  the 
General  Provisions  applicability  table  of 
this  subpart.  The  owner  or  operator 


shall  keep  records  up-to-date  and 
readily  accessible. 

(1)  A  daily  (24-hour)  average  shall  be 
calculated  as  the  average  of  all  values 
for  a  monitored  parameter  recorded 
during  the  operating  day. 

(2)  The  operating  day  shall  be  the 
period  defined  in  the  operating  permit 
or  the  Notification  of  Compliance  Status 
in  §  63.9(h).  It  may  be  from  midnight  to . 
midnight  or  another  continuous  24-hour 
period. 

(3)  For  every  operating  day  in  which 
the  daily  average  value  for  an  operating 
parameter  is  outside  its  established 
range,  the  owner  or  operator  must  keep 
records  of  each  parameter  value  reading 
taken  during  the  day  on  which  the 
exclusion  occurred. 

(4)  For  processes  subject  to 
§  63.1252(h),  records  shall  be 
maintained  of  rolling  average  values  of 
kg  HAP/kg  production  and  kg  VCKVkg 
production. 

(b)  The  owner  or  operator  of  any 
affected  source  that  compUes  with  the 
standards  for  process  vents,  storage 
tanks,  and  wastewater  systems  shall 
maintain  up-to-date,  readily  accessible 
records  of  the  following  information  to  , 
document  that  HAP  emissions  or  HAP 
loadings  (for  wastewater)  are  below  the 
limits  specified  in  §  63.1252: 

(1)  The  emissions  per  batch  for  each 
process. 

(2)  The  wastewater  concentrations  per 
POD  and  process. 

(3)  The  number  of  batches  per  year  for 
each  batch  process. 

(4)  The  operating  hours  per  year  for 
continuous  processes. 

(5)  The  number  of  tank  turnovers  per 
year. 

(c)  The  owner  or  operator  of  any 
affiscted  source  implementing  the  leak 
detection  and  repair  program  specified 
in  appendix  A  of  this  subpart,  shall 
implement  the  recordkeeping 
requirements  in  appendix  A  to  this 
subpart.  All  records  shall  be  retained  for 
a  period  of  5  years,  in  accordance  with 
the  requirements  of  40  CFR  63.10(b)(1). 

(d)  For  unit  operations  occurring  more 
than  once  per  day,  exceedances  of 
established  parameter  limits  shall  result 
in  no  more  than  one  violation  per 
operating  day  for  each  monitored  item 
of  equipment  utilized  in  the  unit 
operation. 

(e)  For  certain  items  of  monitored 
equipment  used  for  more  than  one  type 
of  unit  operation  in  the  course  of  an 
operating  day,  exceedances  shall  result 
in  no  more  than  one  violation  per 
operating  day.  per  item  of  monitored 
equipment,  for  each  type  of  unit 
operation  in  which  the  item  is  in 
service. 
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(0  Owners  or  operators  of  any  affected 
source  that  chooses  to  comply  with  the 
requirements  of  §  63.1252(j)  shall 
maintain  up-to-date  records  of  the 
following  information: 

(1)  An  Implementation  Plan  which 
shall  include  in  the  plan,  for  all  process 
vents  and  storage  tanks  included  in  each 
of  the  averages,  the  information  listed  in 
paragraphs  (0(l)(i)  through  (f)(l)(v)  of 
this  section. 

(i)  The  identification  of  all  process 
vents  and  storage  tanks  in  eadi 
emissions  average. 

(ii)  The  uncontrolled  and  controlled 
emissions  of  HAP  and  the  overall 

Sercent  reduction  efficiency  as 
etermined  in  §§  63.1253(h)  (1)  through 
(6)  or  §§  63.1253(1)  (1)  through  (3)  as 
applicable. 

(iii)  The  calculations  used  to  obtain 
the  uncontrolled  and  controlled  HAP 
emissions  and  the  overall  percent 
reduction  efficiency. 

(iv)  The  estimated  values  for  all 
parameters  required  to  be  monitored 
under  §  63.1254(g)  for  each  process  and 
storage  tank  included  in  an  average. 
These  parameter  values,  or  as 
appropriate,  limited  ranges  for 
parameter  values,  shall  be  specified  as 
enforceable  operating  conditions  for  the 
operation  of  the  process  or  storage  tank. 
Changes  to  the  parameters  must  be 
reported  as  required  by  §  63.1256(d). 

(v)  A  statement  that  the  compliance 
demonstration,  monitoring,  inspection, 
recordkeeping  and  reporting  provisions 
in  §§  63.1253(h)  and  (i),  §  63.1254(g). 
and  §63. 1256(d)  that  are  applicable  to 
each  emission  point  in  the  emissions 
average  will  be  implemented  beginning 
on  the  date  of  compliance. 

(2)  The  Implementation  Plan  must 
demonstrate  that  the  emissions  from  the 
processes  and  storage  tanks  proposed  to 
be  included  in  the  average  will  not 
result  in  greater  hazard  or,  at  the  option 

'  of  the  0{>erating  permit  authority, 
greater  risk  to  human  health  or  the 
environment  than  if  the  processes  and 
storage  tanks  were  controlled  according 
to  theprovisions  in  § 63.1252(b)  or  (c). 

(i)  Tnis  demonstration  of  hazard  or 
risk  equivalency  shall  be  made  to  the 
satisfaction  of  the  operating  permit 
authority. 

(A)  The  Administrator  may  require 
owners  and  operators  to  use  specific 
methodologies  and  procedures  for 
making  a  hazard  or  risk  determination. 

{B)  The  demonstration  and  approval 
of  hazard  or  risk  equivalency  shall  be 
made  according  to  any  guidance  that  the 
Administrator  makes  available  for  use  or 
any  other  technically  sound  information 
or  methods. 

(ii)  An  emissions  averaging  plan  that 
does  not  demonstrate  hazard  or  risk 


equivalency  to  the  satisfaction  of  the 
Administrator  shall  not  be  approved. 
The  Administrator  may  require  such 
adjustments  to  the  emissions  averaging 
plan  as  are  necessary  in  order  to  ensure 
that  the  average  will  not  result  in  greater 
hazard  or  risk  to  human  health  or  the 
environment  than  would  result  if  the 
emission  points  were  controlled 
according  to  §  63.1252  (b)  or  (c). 

(iii)  A  hazard  or  risk  equivalency 
demonstration  must: 

(A)  Be  a  quantitative,  comparative 
chemical  hazard  or  risk  assessment; 

(B)  Account  for  differences  between 
averaging  and  non-averaging  options  in 
chemical  hazard  or  risk  to  human  health 
or  the  environment;  and 

(O  Meet  any  requirements  set  by  the 
Administrator  for  such  demonstrations. 

(3)  Records  as  specified  in  paragraphs 
(a),  (b)  and  (d)  of  this  section. 

(4)  A  calculation  of  the  overall 
percent  reduction  efficiency  as  specified 
in  §  63.1253(h)  and  (i)  of  this  subpart  for 
the  last  quarter  and  the  prior  four 
quarters. 

$63.1259    Reporting  requirements 

(a)  The  owner  or  operator  of  any 
affected  source  that  elects  to  comply 
with  the  emission  limit  or  emission 
reduction  requirements  for  process 
vents,  storage  tanks,  and  wastewater 
systems,  shall  comply  with  the 
reporting  requirements  of  applicable 
paragraphs  of  40  CFR  63.9  and  63.10.  as 
specified  in  the  General  Provisions 
applicability  table. 

(1)  The  Notification  of  Compliance 
Status  report  required  under  §  63.9  shall 
be  submitted  within  150  days  of  the 
compliance  date  and  shall  include: 

(i)  The  results  of  any  applicability 
determinations,  emission  calculations, 
or  analyses  used  to  identify  and 
quantify  HAP  emissions  from  applicable 
sources. 

(ii)  The  results  of  emissions  profiles, 
performance  tests,  engineering  analyses, 
design  evaluations,  or  calculations  used 
to  demonstrate  compliance.  For 
performance  tests,  results  should 
include  descriptions  of  sampling  and 
analysis  procedures  and  quality 
assurance  procedures. 

(iii)  Descriptions  of  monitoring 
devices,  monitoring  frequencies,  and  the 
values  of  monitored  parameters 
established  during  the  initial 
compliance  determinations,  including 
data  and  calculations  to  support  the 
levels  estabUshed. 

(2)  The  precompliance  report  shall  be 
submitted  12  months  prior  to  the 
compliance  date  of  the  standard.  For 
new  sources,  the  Precompliance  report 
shall  be  submitted  to  the  Administrator 
with  the  application  for  approval  of 


construction  or  reconstruction.  The 
Administrator  shall  have  60  days  to 
approve  or  disapprove  the  plan.  The 
plan  shtdl  be  considered  approved  if  the 
administrator  either  approves  the  plan 
in  writing,  or  fails  to  disapprove  the 
plan  in  writing.  The  60  day  period  shall 
begin  when  the  administrator  receives 
the  request.  If  the  request  is  denied,  the 
owner  or  operator  must  still  be  in 
compliance  with  the  standard  by  the 
compliance  date.  The  Precompliance 
report  shall  include: 

(i)  Requests  for  approval  to  use 
alternative  monitoring  parameters  or 
requests  to  set  monitoring  parameters 
according  to  §63.1254(b)(2)(iii). 

(ii)  Descriptions  of  how  the  control 
devices  subject  to  §§  63.1254(a)(1)  and 
63.1254(b)(1)  will  be  checked  to  verify 
that  they  are  operating  as  designed. 

(iii)  A  description  of  test  conditions 
and  limits  of  operation  for  control 
devices  tested  under  normal  conditions, 
and  the  corresponding  monitoring 
parameter  values. 

(b)  The  owner  or  operator  shall  also 
submit  to  the  Administrator,  as  part  of 
the  quarterly  excess  emissions  and 
continuous  monitoring  system 
performance  report  and  summary  report 
required  by  40  CFR  63.10(e)(3),  the 
following  recorded  information. 

(1)  Reports  of  monitoring  data, 
including  15-minute  monitoring  values 
as  well  as  daily  average  values  of 
monitored  parameters  for  all  operating 
days  when  the  average  values  were 
outside  the  ranges  established  in  the 
Notification  of  Compliance  Status  or 
operating  permit. 

(2)  Reports  of  the  duration  of  periods 
when  monitoring  data  is  not  collected 
for  each  excursion  caused  by 
insufficient  monitoring  data.  An 
excursion  means  any  of  the  two  cases 
listed  in  paragraphs  (b)(2)(i)  or  (b)(2)(ii) 
of  this  section.  For  a  control  device 
where  multiple  parameters  are 
monitored,  if  one  or  more  of  the 
parameters  meets  the  excursion  criteria 
in  paragraphs  (a)(2)(i)  or  (a)(2)(ii)  of  this 
section,  this  is  considered  a  single 
excuraion  for  the  control  device. 

(i)  When  the  period  of  control  device 
operation  is  4  hours  or  greater  in  an 
operating  day  and  monitoring  data  are 
insufficient  to  constitute  a  valid  hour  of 
data,  as  defined  in  paragraph  (b)(2)(iii) 
of  this  section,  for  at  least  75  percent  of 
the  operating  houra. 

(ii)  When  the  period  of  control  device 
operation  is  less  than  4  hours  in  an 
operating  day  and  more  than  one  of  the 
hours  during  the  period  of  operation 
does  not  constitute  a  valid  hour  of  data 
due  to  insufficient  monitoring  data. 

(iii)  Monitoring  data  are  insufficient 
to  constitute  a  valid  hour  of  data,  as 


used  in  paragraphs  (b)(2)(i)  and  (b)(2)(ii) 
of  this  section,  if  measured  values  are 
unavailable  for  any  of  the  15-minute 
periods  within  the  hour. 

(3)  Whenever  a  process  change,  as 
defined  in  40  CFR  63.115(e),  is  made 
that  causes  the  emission  rate  from  a  de 
minimis  emission  point  to  become  a 
process  vent  with  an  emission  rate  of  1 
pound  per  year  or  greater,  or  a  change 
in  any  of  the  information  submitted  in 
the  Notification  of  Compliance  Report, 
the  owner  or  operator  shall  submit  a 
report  within  180  calendar  days  after 
the  process  change.  The  report  may  be 
submitted  as  part  of  the  next  summary 
report  required  under  40  CFR 
63.10(e)(3).  The  report  shall  include: 

(i)  A  description  of  the  process 
change. 

(ii)  The  results  of  the  recalculation  of 
the  emission  rate. 

(iii)  Revisions  to  any  of  the 
information  reported  in  the  original 
Notification  of  compliance  under 
§  63.1256(a)(1). 


(iv)  Information  required  by  the 
Notification  of  compliance  under 
§  63.1256(a)(1)  for  changes  involving  the 
addition  of  processes  or  equipment. 

(c)  The  owner  or  operator  of  any 
affected  source  implementing  the  leak 
detection  and  repair  program  specified 
in  subpart  H  of  this  part,  shall 
implement  the  reporting  requirements 
in  40  CFR  63.182.  Copies  of  all  reports 
shall  be  retained  as  records  for  a  period 
of  5  years,  in  accordance  with  the 
requirements  of  40  CFR  63.10(b)(1). 

(d)  Owners  or  operators  of  any 
affected  source  that  chooses  to  comply 
with  the  requirements  of  §  63.1252(j) 
shall  submit  all  information  as  specified 
in  §  63.1255(f)  for  each  process  or 
storage  tank  included  in  the  emissions 
average.  The  owner  or  operator  shall 
also  submit  to  the  administrator  all 
information  as  specified  in  paragraph 
(b)  of  this  section  for  each  process  or 
storage  tank  included  in  the  emissions 
average. 


(1)  The  reports  must  also'include  the 
information  listed  in  paragraphs  (c)(l)(i) 
through  (cKl)(iv)  of  this  section: 

(i)  Any  changes  of  the  processes  or 
storage  tanks  included  in  the  average. 

(ii)  The  calculation  of  the  overall 
percent  reduction  efficiency  for  the 
reporting  period. 

(iii)  Changes  to  the  Implementation 
Plan  which  affect  the  calculation 
methodology  of  uncontrolled  or 
controlled  emissions  or  the  hazard  or 
risk  equivalency  determination. 

(iv)  Any  changes  to  the  parameters 
monitored  according  to  §  63.1254(g). 

(2)  Every  4th  quarter  report  shall 
include  the  results  according  to 
§63.1255(0(4)  to  demonstrate  the 
emissions  averaging  provisions  of 
§§63.1252(j).  63.1253(h)  and  (i), 
63.1254(g),  and  63.1255(f)  are  satisfied. 

§63. 1257    Delegation  of  authority 
[Reserved] 


Table  1  to  Subpart  GGG.— General  Provisions  Applicability  To  Subpart  GGG 


Reference  to  sut>part  A 


§63.1(a)(1)  

§63.1(a)(2)  

§63.1(a)(3)  

§63. 1(a)(4)  

§63. 1(a)(5)  

§63.1(a)(6)  

§63. 1(a)(7)  

§63. 1(a)(8)  

§63.1(a)(9)  

§63.1(a)(10)  

§63.1(a)(11)  

§63.1(a)(12H14) 

§63.1(b)(1)  

§63. 1(b)(2)  

§63.1(b)(3)  

§63.1(c)(1)  


Applies  to 
subpart  GGG 


§63.1(c)(2) 
§63.1  (c)(3) 
§63. 1(c)(4) 
§63.1(0(5) 
§  63.1(d)  .... 
§63. 1(e)  .... 
§63.2 


§63.3 

§63.4(a)(1H3) 

§  63.4(a)(4)  

§63.4(aM5)  

§  63.4(b)  

§  63.4(c)  , 

§  63.5(a)  


§  63.5(b)(1)  .... 
§ 63.5(b)(2)  .... 
§  63.5(b)(3)  .... 
§  63.5(b)(4)  .... 
§  63.5(b)(5)  .... 
§  63.5(b)(6)  .... 

§  63.5(c)  

§63.5(d)(1)(i)  . 
§63.5(d)(1)(ii) 


Yes 

Yes 

Yes 

Yes 

N/A 

Yes 

Yes 

No.. 

N/A 

Yes 

Yes 

Yes 

No.. 

Yes 

Yes 

Yes 


Comment 


No.. 

N/A 

Yes 

Yes 

N/A 

Yes 

Yes 

Yes 
Yes 
N/A 
Yes 
Yes 
Yes 
Yes 

Yes 
N/A 
Yes 
.Yes 
Yes 
Yes 
N/A 
Yes 
Yes 


Additional  terms  defined  in  §63.1251. 


Subpart  GGG  specifies  applicability  of  each  paragraph  in  sut>pan  A  to  subpart  GGG. 
Reserved. 


Discusses  State  programs. 
Reserved. 


§63.1250  of  subpart  GGG  specifies  applicability. 


Sut)part  GGG  specifies  applicability  of  each  paragraph  in  subpart  A  to  sources  subiect  to 

subpart  GGG. 
Area  sources  are  rK>t  subject  to  sut)part  GGG. 
Reserved. 


Reserved. 

Additional  terms  are  defined  in  §63.1251  of  subpart  GGG;  when  overlap  t>etween  sut)parts  A 

and  GGG  occurs,  subpart  GGG  takes  precedence. 
Other  units  used  in  sut>part  GGG  are  defined  tn  that  subpart. 

Reserved. 


Except  repiace  the  terms  "source"  and  "stationary  source"  in  §63.5(a)(1)  of  subpart  A  with 
"affected  source". 

Reserved. 


Reserved. 
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Table  1  to  Subpart  GGG.— General  Provisions  Applicability  To  Subpart  GGG — Continued 


Reference  to  subpart  A 


Applies  to 
subpart  GGG 

Yes  ._ 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

N/A  

Yes 

Yes 

WA  

Yes 

N/A  

Yes 

Yes 

Yes 

Yes 

Yes 

Yes - 

Yes 

No 

Yes i 

Yes 

Yes 

Yes 

Yes 

Yes  ...: 

N/A  

Yes 

Yes 

Yes 

Yet _ 

N/A  _ 

Yes  ...- 

Yes 

Yet 

Yee _ 

Yee 

Yet _... 

Yet - 

Yet  ...._ _.... 

Yet 

Yet 

Yet „. 

N/A _ 

Yet 

Yet 

Yet 

Yet „ 

Yet 

Yet 

Yet 

N/A  "ZIZIIZ. 

No  ..!"Z"!!™Z" 

Y«t 

Yet 

Yet 

Yet 

Yet 

No 

Yet 

Yet  "ZZZZZ.. 

Yes 

Yet _.. 


Comment 


§  63.5(d)  (1)(«) 

§  63.5(d)(2)  

§63.5(d)(3H4)  

§  63.5(e)  

§63.5(0(1) 

§63.5(0(2)  

§  63.6(a)  „ 

§63.6(b)(1H2)  

§63.6(b)(3H4)  ....... 

§  63.6(b)(5)  _.. 

§  63.6(b)(6)  

§  63.6(b)(7) 

§63.6(c)(1H2) 

§63.6(c)(3H4) 

§63.6(0(5)  

§  63.6(d)  

§63.6(6)  

§63.6(0(1)  

§  63.6(0(2)  (JHM)  

§63.6(0(2)(Hi)  

§63.6(0(2)(iv)  

§63.6(0(3) 

§63.6<g)  

§  63.6(h)  

§63.6(0(1)  

§63.6(i)(2)  

§63.6(i)(3)  „ 

§63.6(i)(4)(0  

§63.6(i)(4)(ii)  

§63.6(i)(5H14) 

§63.6(i)(15)  

§63.6(0(16)  

§63.6(j)  

§63.7(a)(1)  

§63.7(a)(2)(0-<vi) 

§  63.7(a)(2)  (v«HviiO 

§  63.7(a)(2)  (ix) 

§  63.7(a)(3)  ..„ 

§  63.7(b)(1)  

§  63.7(b)(2)  

§63.7(0  . 

§  63.7(d)  

§63.7(e)(1)  

§  63.7(e)(2)  

§  63.7(e)(3) 

§63.7(0  

§  63.7(g)(1)  „ 

§  63.7(g)(2)  

§  63.7(g)(3)  

§63.7(h)(1)-(2)  

§63.7(h)(3)(0 

§  63.7(h)(3)  (IHi)  - 

§63.7(h)(4H5)  

§  63.8(a)(1)  „ 

§  63.8(a)(2) 

§  63.8(a)(3) 

§  63.8(a)(4) 

§63.8(b)(1)  _ 

§  63.8(b)(2) 

§  63.8(b)(3) 

§  63.8(0(1  )(i)  

§63.8(0  (1)(iO  

§63.8(0  (1)(«)  

§63.8(c)(2H3) 

§63.8(cM4H8) 

§  63.8(d)  

§  63.8(e)  „ 

§63.8(0(1) 

§63.8(0(2)  

§63.8(0(3)  „... 


Except  replace  "source"  in  §63.5(0(1)  of  subpart  A  with  "affected  source" 


Sut>part  GGG  specifies  compliance  dates. 


Reserved. 

Except  replace  "source"  in  §63.6(c)(1)-(2)~of  subpart  A  with  "affected  source" 
Reserved. 

Reserved. 


An  alternative  standard  has  t>een  proposed;  however,  affected  sources  will  have  the  oppor- 
tunity to  demonstrate  other  alternatives  to  the  Administrator. 
Sutjpart  GGG  does  not  contain  any  opacity  or  visible  emissions  standards. 

Except  replace  "source"  in  §  63.6(2)(i)  and  (10  of  subpart  A  with  "affected  source". 


Reserved. 

Subpart  GGG  specifies  required  testing  and  compliance  procedures. 
Reserved. 


Except  replace  "source"  In  §  63.7(d)  of  subpart  A  with  "affected  source". 
Subpiart  GGG  also  contains  test  mettKxJs  specific  to  phannaceutical  sources. 

Subpart  GGG  specifies  test  mettKxJs  and  procedures. 


Reserved. 


Reserved. 


Subpart  GGG  has  CMS  requirements. 


Subpart  GGG  specifies  monitoring  frequencies. 
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Table  1  to  Subpart  GGG.— General  Provisions  Applicability  To  Subpart  GGG— Continued 


Reference  to  subpart  A 

Applies  to 
sutipart  GGG 

Comment 

§63.8(0(4) 

§63.8(0(5)  

§63.8(0(6)  

§  63.8(g)  

§  63.9(a)  

§  63.9(b)(1)  (IH'i)  

§  63.9(b)  (1)(m)  

§  63.9(b)(2)  

§  63.9(b)(3)  

§  63.9(b)(4)  

§  63.9(b)(5)  

§63.9(0  

§  63.9(d)  

§  63.9(e)  

§63.9(0  

§  63.9(g)  

§63.9(h)(1H3)  

§  63.9(h)(4)  

§63.9(h)(5H6)  

§63.9(0  

§63.9(j)  

§63.10(a)  

§63. 10(b)(1) 

§63. 10(b)(2)  

Yes _.... 

Yes  

Yes 

Yes 

Yes 

Yes 

Yes 

Yes  ...: 

Yes : 

Yes 

Yes  

Yes 

Yes 

No 

No 

No 

Yes 

N/A  

Yes 

Yes 

Yes 

Yes 

Yes -.. 

fto 

Yes 

Yes  ZZZZZZZ. 

Yes 

Yes „ 

Yes  

No 

Yes  

Yes 

Yes - 

Yes 

Yes 

Yes 

Yes 

-                         s 

Reserved. 

Sut)part  GGG  specifies  recordkeeping  requirements. 

§63.10(b)(3)  

§63.1 0(0(1  H6) 

§63.10(0(7H8) 

§63.10(0(9)-(15) 

§63. 10(d)(1)  

§63.10(d)(2)  

§  63.10(d)(3)  

§63.10(d)(4)  

§63.10(d)(5) 

§63.10(e)(1H2)  

§63.10(e)(3)  

§63.10(e)(4) 

§63.10(0  

§63.11-§63.15  

Subpart  GGG  specifies  performance  test  reporting  requirements. 
Subpart  GGG  specifies  performance  test  reporting  requirements. 

Table  2  to  Subpart  GGG.— Partially  Soluble  HAP 


Compound 


1,1,1-Trichloroettiane  (methyl  chloroform) 

t ,  1 .2.2-Tetrachtoroettiane 

1 , 1 ,2-Trichloroethane 

1,1-Oichloroethylene  (vinylidene  chloride) 

1 .2-Dibromoettiane 

1 .2-Dichloro^tiane  (ethylene  dichlonde) 

1 .2-Dichloropropane 

1 ,3-Dictiloropropene 

2,4,5-Trichlorophenol 

2-Butanone  (mek) 

2-Nitropropane 

4-Methyl-2-pentanone  (mibk) 

Acetaklehyde 

Acrolein 

Acrytonitriie 

AilytchkxkJe 

Benzene 

Benzyl  chk)hde 

Biphenyl 

Bromoform  (tribronxxnethane) 

Bromometfiane 

Butadiene 

Cartxm  disuHide 

Ctilorobenzene 

Chk>roethane  (ethyl  chk)ride) 

Chtorotorm 

Chtorometharw 
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Table  2  to  Subpart  GGG.— Partially  Soluble  HAP— Continued 


Compound 


Chloropfene 

Cumene 

Dichkxoethyi  ether 

Oinitrophenol 

Ethyl  acrylate 

Ethylbenzene 

Ethylene  oxide 

Hexachlorobenzene 

Hexachlofotxjtadtene 

Hexachloroethane 

Methyl  methacrylate 

MethyM-butyl  ether 

Methylene  chlohde 

N.N-dJmethylaniline 

^4aphthalene 

Ptx)sgene 

Propionaldehyde 

Propylene  oxide 

Styrene 

Tetrachloroethene  (perchloroethylene) 

Tetrachloromethane  (cartxjn  tetrachloride) 

Toluene 

Trichkxobenzene  (1,2,4-) 

Trichloroethylene 

Tnethylamine 

Trimefhylp)entane 

Vinyl  acetate 

Vinyl  chloride 

Xylene  (m) 

Xylene  (o) 

Xylene  (p) 

N-hexane 

P-dichlorobenzene 


Table  3.— Soluble  HAP's 


Compound 


1 .1-Oimethylhydrazine 

1 .4-Oioxane 

Acetonitrile 

Acetophenone 

Diethyl  sulfate 

Dimethyl  suHate 

Dmitrotoluene 

Eptchlcrohydnn 

Ethylene  glycol  dimethyl  ether 

Ethylene  glycol  monobutyl  ether  acetate 

Ethylene  glycol  monomethyl  ether  acetate 

Isophorone 

Methanol  (methyl  alcohol) 

Nitrobenzene 

Toluklene 


Appendix  A  to  Subpart  GGG — 
Equipment  Leaks 

§  GGGA-l     General  Equipment  Leak 
Requirements 

(a)  The  provisions  of  this  appendix  apply 
to  pumps,  compressors,  agitators,  pressure 
relief  devices,  sampling  connection  systems, 
open-ended  valves  or  lines,  valves, 
connectors,  instrumentation  systems,  control 
devices,  and  closed-vent  systems  required  by 
this  subpart  that  are  intended  to  operate  in 
organic  hazardous  air  pollutant  service  300 
hours  or  more  durmg  the  calendar  year 


within  a  source  subject  to  the  provisions  of 
this  subpart. 

(b)  After  the  compliance  date  for  a  process, 
equipment  to  which  this  subpart  applies  that 
are  also  subject  to  the  provisions  of; 

(1)  40  CFR  part  60  will  be  required  to 
comply  only  with  the  provisions  of  this 
subpart. 

(2)  40  CFR  part  61  will  be  required  to 
comply  only  with  the  provisions  of  this 
subpart. 

(c)  (Reserved) 

(d)The  provisions  in  §63. 1(a)(3)  of  subpart 
A  of  this  part  do  not  alter  the  provisions  in 
paragraph  (b)  of  this  section. 


(e)  Lines  and  equipment  not  containing 
process  fluids  arc  not  subject  to  the 
provisions  of  this  Appendix.  Utilities,  and 
other  nonprocess  lines,  such  as  heating  and 
cooling  systems  which  do  not  combine  their 
materials  with  those  in  the  processes  they 
serve,  are  not  considered  to  be  part  of  a 
process. 

(0  The  provisions  of  this  appendix  do  not 
apply  to  bench-scale  processes,  regardless  of 
whether  the  processes  are  located  at  the  same 
plant  site  as  a  process  subject  to.the 
provisions  of  this  subpart. 

(g)  Elach  piece  of  equipment  to  which  this 
appendix  applies  shall  be  identiHed  such 
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that  it  can  be  distinguished  readily  from 
equipment  that  is  not  subject  to  this 
appendix.  Identification  of  the  equipment 
does  not  require  physical  tagging  of  the 
equipment.  For  example,  the  equipment  may 
be  identified  on  a  plant  site  plan,  in  log 
entries,  or  by  designation  of  process 
boundeuries  by  some  form  of  weatherproof 
identification.  If  changes  are  made  to  the 
affected  source  subject  to  the  leak  detection 
requirements,  equipment  identification  for 
each  typ>e  of  component  shall  be  updated,  if 
needed,  within  15  calendar  days  of  the  end 
of  each  monitoring  period  for  that 
component. 

(h)  Equipment  that  is  in  vacuum  service  is 
excluded  from  the  requirements  of  this 
appendix. 

(i)  Equipment  that  is  in  organic  HAP 
service,  but  is  in  such  service  less  than  300 
hours  per  calendar  year,  is  excluded  fitjm  the 
requirements  of  this  appendix  if  it  is 
identified  as  required  in  §  GGGA-8(j)  of  this 
appendix. 

(j)  When  each  leak  is  detected  by  visual, 
audible,  or  olfectory  means,  or  by  monitoring 
as  described  in  63.180  (b)  or  (c),  the 
following  requirements  apply: 

(1)  A  weatherproof  and  readily  visible 
identification,  marked  with  the  equipment 
identification  number,  shall  be  attached  to 
the  leaking  equipment. 

(2)  The  identification  on  a  valve  or 
connector  in  light  liquid  or  gas/vapor  service 
may  be  removed  after  it  has  been  monitored 
as  specified  in  §GGGA-6(f)(3),  §63.174(e), 
and  §63.175(e)(7)(i)(D).  and  no  leak  has  been 
detected  during  the  follow-up  monitoring. 

(3)  The  identification  on  equipment,  except 
on  a  valve  or  connector  in  light  liquid  or  gas/ 
vapor  service,  may  be  removed  after  it  has 
been  repaired. 

§GGGA-2    Definitions 

Bench-scale  batch  process  means  a  batch 
process  (other  than  a  research  and 
development  facility)  that  is  capable  of  being 
located  on  a  latxjratory  bench  top.  This 
bench-scale  equipment  will  typically  include 
reagent  feed  vessels,  a  small  reactor  and 
associated  product  separator,  recovery  and 
holding  equipment.  These  processes  are  only 
capable  of  producing  small  quantities  of 
product. 

Closed-loop  system  means  an  enclosed 
system  that  returns  process  fluid  to  the 
process  and  is  not  vented  to  the  atmosphere 
except  through  a  closed-vent  system. 

Closed-purge  system  means  a  system  or 
combination  of  system  and  fiortable 
containers,  to  capture  purged  liquids. 
Containers  must  be  covered  or  closed  when 
not  being  filled  or  emptied. 

Connector  means  flanged,  screwed,  or 
other  joined  fittings  used  to  connect  two  pipe 
lines  or  a  pipe  line  and  a  piece  of  equipment. 
A  common  connector  is  a  flange.  Joined 
fittings  welded  completely  around  the 
circumference  of  the  interface  are  not 
considered  connectors  for  the  purpose  of  this 
regulation.  For  the  purptose  of  reporting  and 
recordkeeping,  conaector  means  joined 
fittings  that  are  not  inaccessible,  ceramic,  or 
ceramic-lined  as  described  in  §GGGA-3(a)(7) 
and§GGGA-7(c). 

Control  device,  for  purposes  of  this 
appiendix,  means  any  equipment  used  for 


recovering  or  oxidizing  organic  hazardous  air 
pollutant  vapwrs.  Such  equipment  includes, 
but  is  not  limited  to,  absorbers,  carbon 
adsorbers,  condensers,  flares,  boilers,  and 
process  heaters. 

Double  block  and  bleed  system  means  two 
block  valves  connected  in  series  with  a  bleed 
valve  or  line  that  can  vent  the  line  between 
the  two  block  valves. 

Duct  work  means  a  conveyance  system 
such  as  those  commonly  used  for  heating  and 
ventilation  systems.  It  is  often  made  of  sheet 
metal  and  often  has  sections  connected  by 
screws  or  crimping.  Hard-piping  is  not 
ductwork. 

Equipment,  for  purp>oses  of  this  ap()endix, 
means  each  pump,  compressor,  agitator, 
pressure  relief  device,  sampling  connection 
system,  opien-ended  valve  or  line,  valve, 
connector,  surge  control  vessel,  bottoms 
receiver,  and  instrumentation  system  in 
organic  hazardous  air  p>ollutant  service;  and 
any  control  devices  or  closed-vent  systems 
required  by  this  subi)art. 

Fir&t  attempt  at  repair  means  to  take  action 
for  the  purpmse  of  stopping  or  reducing 
leakage  of  organic  material  to  the 
atmosphere. 

Flow  indicator  means  a  device  whictv 
indicates  whether  gas  flow  is,  or  whether  the 
valve  position  would  allow  gas  flow  to  be 
present,  in  a  line.  , 

In  gas/vapor  service  means  that  a  piece  of 
equipment  in  organic  hazardous  air  p>ollutant 
service  contains  a  gas  or  vapor  at  operating 
conditions. 

In  heavy  liquid  service  means  that  a  piece 
of  equipment  in  organic  hazardous  air 
pollutant  service  is  not  in  gas/va(>or  service 
or  in  light  liquid  service. 

In  light  liquid  service  means  that  a  piece 
of  equipment  in  organic  hazardous  air 
pollutant  service  contains  a  liquid  that  meets 
the  following  conditions: 

1.  The  vapjor  pressure  of  one  or  more  of  the 
organic  compounds  is  greater  than  0.3 
kilopiascals  at  20  "C; 

2.  The  total  concentration  of  the  pure 
organic  compounds  constituents  having  a 
vap>or  pressure  greater  than  0.3  kilopwscals  at 
20  °C  is  equal  to  or  greater  than  20  piercent 
by  weight  of  the  total  process  stream;  and 

3.  The  fluid  is  a  liquid  at  op)erating 
conditions. 

(Note:  Vapx}r  pressures  may  be  determined 
by  the  methods  described  in  40  CFR 
60.485(e)(1).) 

In  liquid  service  means  that  a  piece  of 
equipment  in  organic  hazardous  air  pwllutant 
service  is  not  in  gas/vapior  service. 

In  organic  hazardous  air  pollutant  or  in 
organic  HAP  service  means  that  a  piece  of 
equipment  either  contains  or  contacts  a  fluid 
(liquid  or  gas)  that  is  at  least  5  percent  by 
weight  of  total  organic  HAP's  as  determined 
according  to  the  provisions  of  §  63.180(d). 
The  provisions  of  §63. 180(d)  also  sp)ecify 
how  to  determine  that  a  piece  of  equipment 
is  not  in  organic  HAP  service. 

In  vacuum  service  means  that  equipment  is 
op>erating  at  an  internal  pressure  which  is  at 
least  5  kilopascals  below  ambient  pressure. 

In-situ  sampling  systems  means 
nonextractive  samplers  or  in-line  samplers. 

Initial  startup  means  the  first  time  a  new 
or  reconstructed  source  Itegins  production. 


Initial  startup  does  not  include  opieration 
solely  for  testing  equipment.  Initial  startup 
does  not  include  subsequent  startups  (as 
defined  in  this  section)  of  processes 
following  malfunctions  or  process 
shutdowns. 

Instrumentation  system  means  a  group  of 
equipment  components  used  to  condition 
and  convey  a  sample  of  the  process  fluid  to 
analyzers  and  instruments  for  the  purp»ose  of 
determining  process  opterating  conditions 
(e.g.,  compxjsition,  pressure,  flow,  etc.). 
Valves  and  connectors  are  the  predominant 
typ)e  of  equipment  used  in  instrumentation 
systems;  however,  other  typ>es  of  equipment 
may  also  be  included  in  these  systems.  Only 
valves  nominally  0.5  inches  and  smaller,  and 
connectors  nominally  0.75  inches  and 
smaller  in  diameter  are  considered 
instrumentation  systems  for  the  purp>oses  of 
this  subpart.  Valves  greater  than  nominally 
0.5  inches  and  connectors  greater  than 
nominally  0.75  inches  associated  with 
instrumentation  systems  are  not  considered 
part  of  instrumentation  systems  and  must  be 
monitored  individually. 

Liquids  dripping  means  any  visible  leakage 
fit>m  the  seal  including  dripping,  spraying, 
misting,  clouding,  and  ice  formation. 
Indications  of  liquid  dripping  include 
puddling  or  new  stains  that  are  indicative  of 
an  existing  evapmrated  drip. 

Nonrepairable  means  that  it  is  technically 
infeasible  to  rep)air  a  piece  of  equipment  frx>m 
which  a  leak  has  been  detected  without  a 
process  shutdown. 

Open-ended  valve  or  line  means  any  valve, 
except  pressure  relief  valves,  having  one  side 
of  the  valve  seat  in  contact  with  process  fluid 
and  one  side  op)en  to  atmosphere,  either 
directly  or  through  op)en  piping. 

Plant  site  means  all  contiguous  or 
adjoining  prop>erty  that  is  under  common 
control,  including  properties  that  are 
separated  only  by  a  road  or  other  public 
right-of-way.  Common  control  includes 
prop)erties  that  are  owned,  leased,  or  op>erated 
by  the  same  entity,  parent  entity,  subsidiary, 
or  any  combination  thereof 

Pressure  release  means  the  emission  of 
materials  resulting  from  the  system  pressure 
being  greater  than  the  set  pressure  of  the 
pressure  relief  device.  This  release  can  be 
one  release  or  a  series  of  releases  over  a  short 
time  pieriod  due  to  a  malfunction  in  the 
process. 

Pressure  relief  device  or  valve  means  a 
safiety  device  used  to  prevent  op)erating 
pressures  frnm  exceeding  the  maximum 
allowable  working  pressure  of  the  process 
equipment.  A  common  pressure  relief  device 
is  a  spring-loaded  pressure  relief  valve. 
Devices  that  are  actuated  either  by  a  pressure 
of  less  than  or  equal  to  2.5  psig  or  by  a 
vacuum  are  not  pressure  relief  devices. 

Process  shutdown  means  a  work  practice 
or  opterational  procedure  that  stops 
production  trom  a  process  or  p>art  of  a 
process  during  which  it  is  technically 
feasible  to  clear  process  material  from  a 
process  or  p»art  of  a  process  consistent  with 
safety  constraints  and  durii)g  which  repiairs 
can  be  effected.  An  unscheduled  work 
practice  or  opterational  procedure  that  stops 
production  from  a  process  or  p>art  of  a 
process  for  less  than  24  hours  is  not  a  process 
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shutdown.  An  unscheduled  work  practice  or 
operational  procedure  that  would  stop 
production  bom  a  process  or  part  of  a 
process  for  a  shorter  ()eriod  of  time  than 
would  be  required  to  clear  the  process  or  part 
of  the  process  of  materials  and  start  up  the 
process,  and  would  result  in  greater 
emissions  than  delay  of  repair  of  leaking 
components  until  the  next  scheduled  process 
shutdown,  is  not  a  process  shutdown.  The 
use  of  spare  equipment  and  technically 
feasible  bypassing  of  equipment  without 
stopping  production  are  not  process 
shutdowns. 

Repaired  means  that  equipment  is 
adjusted,  or  otherwise  altered,  to  eliminate  a 
leak  as  defined  in  the  applicable  sections  of 
this  appendix. 

Sampling  connection  system  means  an 
assembly  of  equipment  within  a  process  unit 
used  during  periods  of  representative 
operation  to  take  samples  of  the  process 
fluid.  Equipment  used  to  take  nonroutine 
grab  samples  is  not  considered  a  sampling 
connection  system. 

Sensor  means  a  device  that  measures  a 
physical  quantity  or  the  change  in  a  physical 
quantity,  such  as  temperature,  pressure,  flow 
rate,  pH,  or  liquid  level. 

Set  pressure  means  the  pressure  at  which 
a  profwrly  operating  pressure  relief  device 
b^ins  to  open  to  relieve  atypical  process 
system  operating  pressure. 

Startup  means  the  setting  in  operation  of 
a  piece  of  equipment  or  a  control  device  that 
is  subject  to  this  subpart. 

§  CGGA-3    References 

(a)  The  owner  or  operator  of  a  source 
subject  to  this  appendix  shall  comply  with 
the  following  sections  of  subpart  H,  except 
that  refierences  to  §63.160  and  §63.162  shall 
mean  §GGGA-1  of  this  appendix;  references 
to  §63.161  shall  mean  §GGGA-2  of  this 
appendix;  references  to  §63.163  and  §63.173 
shall  mean  §  CGGA-4  of  this  appendix: 
references  to  §63.167  shall  mean  §GGGA-5 
of  this  appendix:  references  to  §63.168  shall 
mean  §GGGA-6  of  this  appendix;  references 
to  §63.170  shall  be  included  in  the 
requirements  set  forth  in  §  63.1252(c); 
references  to  §63.171  shall  mean  §GGGA- 
3(a)(5)  of  this  appendix:  references  to 
§63  172  shall  mean  §GGGA-3(a)(6)  of  this 
appendix:  references  to  §63.181  shall  mean 
§(JGGA-8  of  this  appendix;  and  references  to 
§63.182  shall  mean  §CGGA-9of  this 
appendix.  The  term  "process  unit"  as  used 
in  subpart  H  shall  be  considered  to  be 
defined  the  same  as  "process"  for  sources 
subject  to  this  subpart  GGG: 

(1)  §63.164,  Compressors: 

(2)  §63.165,  Pressure  relief  devices  in  gas/ 
vapor  service: 

(3)  §63.166.  Sampling  connection  systems: 

(4)  §63.169,  Pumps,  valves,  connectors, 
and  agitators  in  heavy  liquid  service; 
instrumentation  systems;  and  pressure  relief 
devices  in  liquid  service; 

(5)  §63.171,  Delay  of  repair,  except 
Section  63.171(a)  shall  be  changed  to  read: 

Delay  of  repair  of  equipment  for  which  leaks 
have  been  detected  is  allowed  if  one  of  the 
following  conditions  exist: 

(i)  §63.171(a)(1)  is  added  to  read:  The 
repair  is  technically  infeasible  without  a 


process  shutdown.  Repair  of  this  equipment 
shall  occur  by  the  end  of  the  next  scheduled 
process  shutdown. 

(ii)  §63.1 71(a)(2)  is  added  to  read:  The 
owner  or  operator  determines  that  repair 
personnel  would  be  exposed  to  an  immediate 
danger  if  attempting  to  repair  without  a 
process  shutdown.  Repair  of  this  equipment 
shall  occur  by  the  end  of  the  next  scheduled 
process  shutdown. 

(6)  §63.172,  Closed-vent  systems  and 
control  devices,  for  closed-vent  systems  used 
to  comply  with  this  subpart,  and  for  control 
devices  used  to  comply  with  this  appendix 
only,  except 

(i)  §63.172(k)  and  (1)  shall  not  apply. 
Instead,  references  to  these  paragraphs  shall 
mean§GGGA-7. 

(ii)  Owners  or  operators  may,  instead  of 
complying  with  the  provisions  of  §63. 172(f), 
design  a  closed-vent  system  to  operate  at  a 
pressure  below  atmospheric  pressure.  The 
system  shall  be  equip[>ed  with  at  least  one 
pressure  gage  or  other  pressure  measurement 
device  that  can  be  read  from  a  readily 
accessible  location  to  verify  that  negative 
pressure  is  being  maintained  in  the  closed- 
vent  system  when  the  associated  control 
device  is  operating. 

(7)  §63.174,  Connectors,  except 

(i)  §63.174(0  and  (g)  shall  not  apply. 
Instead,  references  to  these  paragraphs  shall 
mean§GGGA-7. 

(ii)  Days  that  the  connector  are  not  in 
organic  HAP  service  shall  not  be  considered 
part  of  the  3  month  period  in  §63. 174(e). 

(8)  §63.175,  Quality  improvement  program 
for  valves,  except 

(i)  §63. 175(a)  is  changed  to  read:  An  owner 
or  operator  may  elect  to  comply  with  one  of 
the  alternative  quality  improvement 
programs  specified  in  paragraphs  (d)  and  (e) 
of  this  section.  The  decision  to  use  one  of 
these  alternative  provisions  to  comply  with 
the  requirements  of  §63.168(d)(l)(ii)  of  this 
subpart  must  be  made  during  the  second  year 
of  compliance  for  existing  and  new 
processes. 

(ii)  The  "start  of  Phase  III"  shall  mean  the 
"compliance  date"  as  specified  in  §63.1250. 
The  phrase  "of  Phase  HI"  shall  mean  "after 
the  compliance  date"  as  specified  in 
§63.1250. 

(9)  §63.176,  Quality  improvement  program 
for  pumps,  except 

(i)  §  63.176(a)  is  changed  to  read:  If,  on  a 
1-year  rolling  average,  the  greater  of  either  10 
percent  of  the  pumps  in  a  process  (or  affected 
source)  or  three  pumps  in  a  process  (or 
affected  source)  leak,  the  owner  or  operator 
may  elect  to  comply  with  the  requirements 
of  this  section  as  specified.  The  decision  to 
use  this  provision  to  comply  with  the 
requirements  of  §  63.163(d)(2)  of  this  subpart 
must  be  made  during  the  second  year  of 
compliance  for  existing  and  new  processes. 

(ii)  §63.176(a)(1)  and  (2),  and  (d)(8)  shall 
not  apply. 

(10)  §63.177,  Alternative  means  of 
emission  limitation:  General; 

(11)  §63.178.  Alternative  means  of 
emission  limitation:  Batch  processes: 

(12)  §63.179,  Alternative  means  of 
emission  limitation:  Cnclosed-vented  process 
units: 

(13)  §63.180,  Test  methods  and 
procedures,  except  §63. 180(b)(4)(ii)(A-C)  are 


replaced  by  (b)(4)(ii)  that  reads:  A  mixture  of 
methane  and  air  at  concentration  of 
approximately,  but  less  than,  10,000  parts  per 
million  methane  for  agitators;  2,000  parts  per 
million  for  pumps;  and  500  parts  per  million 
for  all  other  equipment,  except  as  provided 
in  paragraph  (o)(4)(iii)  of  this  section. 

§  GGGA-4    Standards:  Pumps  in  Light 
Liquid  Service  and  Agitators  in  Gas/Vapor 
Service  and  in  Light  Liquid  Service 

(a)  The  provisions  of  this  section  apply  to 
each  pump  that  is  in  light  organic  HAP  liquid 
service,  and  to  each  agitator  in  organic  HAP 
gas/vapor  service  or  in  light  organic  HAP 
liquid  service. 

(b)(1)  Each  pump  and  agitator  subject  to 
this  section  shall  be  monitored  quarterly  to 
detect  leaks  by  the  method  specified  in 
§63. 180(b)  of  this  subpart,  except  as 
provided  in  §63.177,  §GGGA-7,  and 
paragraphs  (e)  through  (i)  of  this  section. 

(2)  The  instrument  reading,  as  determined 
by  the  method  as  specified  in  §  63.180(b), 
that  defines  a  leak  is: 

(i)  For  agitators,  an  instrument  reading  of 
10,000  parts  per  million  or  greater. 

(ii)  For  pumps,  an  instrument  reading  of 
2,000  parts  per  million  or  greater. 

(3)  Each  pump  and  agitator  shall  be 
checked  by  visual  inspection  each  calendar 
week  for  indications  of  liquids  dripping  from 
the  pump  or  agitator  seal.  If  there  are 
indications  of  liquids  dripping  from  the  seal, 
a  leak  is  detected. 

(c)(1)  When  a  leak  is  detected,  it  shall  be 
repaired  as  soon  as  practicable,  but  not  later 
than  15  calendar  days  after  it  is  detected, 
except  as  provided  in  paragraph  (c)(3)  of  this 
section  or  §GGGA-3(a)(5)  of  this  appendix. 

(2)  A  first  attempt  at  repair  shall  be  made 
no  later  than  5  calendar  days  after  the  leak 
is  detected.  First  attempts  at  repair  include, 
but  are  not  limited  to,  the  following  practices 
where  practicable: 

(i)  Tightening  of  packing  gland  nuts. 

(ii)  Ensuring  that  the  seal  flush  is  operating 
at  design  pressure  and  temperature. 

(d)  For  pumps: 

(1)  The  owner  or  operator  shall  decide  no 
later  than  the  first  monitoring  period  whether 
to  calculate  [>ercent  leaking  pumps  on  a 
process  basis  or  on  an  affected  source-wide 
basis.  Once  the  owner  or  op>erator  has 
decided,  all  subsequent  percent  calculations 
shall  be  made  on  the  same  basis. 

(2)  If,  calculated  on  a  1-year  rolling 
average,  the  greater  of  either  10  percent  of  the 
pumps  in  a  process  or  three  pumps  in  a 
process  leak,  the  owner  or  operator  shall 
either: 

(i)  Monitor  each  pump  once  per  month;  or 
(ii)  Implement  a  quality  improvement 
program  for  pumps  that  complies  with  the 
requirements  of  §63.176  and  monitor 
quarterly. 

(3)  The  number  of  pumps  at  a  process  shall 
be  the  sum  of  all  the  pumps  in  oi^anic  HAP 
service,  except  that  pumps  found  leaking  in 

a  continuous  process  within  1  quarter  after 
startup  of  the  pump  shall  not  count  in  the 
percent  leaking  pumps  calculation  for  that 
one  monitoring  period  only. 

(4)  Percent  leaking  pumps  shall  be 
determined  by  the  following  equation: 
%Pl=I(Pl-Ps)/(Pt-Ps)|x100 
Where: 
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%PL=Percent  leaking  pumps 
PL=Number  of  pumps  found  leaking  as 

determined  through  quarterly  monitoring 

as  required  in  paragraphs  (b)(1)  and 

(b)(2)  of  this  section. 
Pt= Total  pumps  in  organic  HAP  service, 

including  those  meeting  the  criteria  in 

paragraphs  (e)  and  (f)  of  this  section. 
Ps=Number  of  pumps  leaking  within  1 

quarter  of  startup  during  the  current 

monitoring  period. 

(e)  Each  pump  or  agitator  equipped  with  a 
dual  mechanical  seal  system  that  includes  a 
barrier  fluid  system  is  exempt  from  the 
requirements  of  paragraphs  (a)  through  (d)  of 
this  section,  provided  the  following 
requirements  are  met: 

(1)  Each  dual  mechanical  seal  system  is: 
(i)  Operated  with  the  barrier  fluid  at  a 

pressure  that  is  at  all  times  greater  than  the 
pump/agitator  stuffing  box  pressure;  or 

(ii)  Equipped  with  a  barrier  fluid  degassing 
reservoir  that  is  connected  by  a  closed-vent 
system  to  a  control  device  that  complies  with 
the  requirements  of  §  GGGA-3(a)(6*  or 

(iii)  Equipped  with  a  closed-loop  system 
that  purges  the  barrier  fluid  into  a  process 
stream. 

(2)  The  barrier  fluid  is  not  in  light  liquid 
service. 

(3)  Each  barrier  fluid  system  is  equipped 
with  a  sensor  that  will  detect  failure  of  the 
seal  system,  the  barrier  fluid  system,  or  both. 

(4)  Each  pump/agitator  is  checked  by 
visual  inspection  each  calendar  week  for 
indications  of  liquids  dripping  from  the 
pump/agitator  seal. 

(i)  If  there  are  indications  of  liquids 
dripping  from  the  pump/agitator  seal  at  the 
time  of  the  weekly  inspection,  the  pump/ 
agitator  shall  be  monitored  as  specified  in 
§63. 180(b)  to  determine  if  there  is  a  leak  of 
organic  HAP  in  the  barrier  fluid. 

(ii)  If  an  instrument  reading  of  2,000  parts 
per  million  or  greater  is  measured  for  pumps, 
or  10,000  parts  per  million  or  greater  is 
measured  for  agitators,-  a  leak  is  detected. 

(5)  Each  sensor  as  described  in  paragraph 
(e)(3)  of  this  section  is  observed  daily  or  is 
equipped  with  an  alarm  unless  the  pump  is 
located  within  the  boundary  of  an  unmanned 
plant  site. 

(6)(i)  The  owner  or  operator  determines, 
based  on  design  considerations  and  operating 
experience,  criteria  applicable  to  the 
presence  and  frequency  of  drips  and  to  the 
sensor  that  indicates  failure  of  the  seal 
system,  the  barrier  fluid  system,  or  both. 

(ii)  If  indications  of  liquids  dripping  from 
the  pump/agitator  seal  exceed  the  criteria 
established  in  paragraph  (e)(6)(i)  of  this 
section,  or  if,  l^sed  on  the  criteria 
established  in  paragraph  (e)(6)(i)  of  this 
section,  the  sensor  indicates  failure  of  the 
seal  system,  the  barrier  fluid  system,  or  both, 
a  leak  is  detected. 

(iii)  Whea  a  leak  is  detected,  it  shall  be 
repaired  as  soon  as  practicable,  but  not  later 
than  15  calendar  days  after  it  is  detected, 
except  as  provided  in  §  GGGA-3(a)(5)  of  this 
appendix. 

(iv)  A  first  attempt  at  repair  shall  be  made 
no  later  than  5  calendar  days  after  each  leak 
is  detected. 

(f)  Any  pump/agitator  that  is  designed  with 
no  externally  actuated  shaft  penetrating  the 


pump/agitator  housing  is  exempt  from  the 
requirements  of  paragraphs  (a)  through  (c)  of 
this  section. 

(g)  Any  pump/agitator  equipped  with  a 
closed-vent  system  capable  of  capturing  and 
transporting  any  leakage  from  the  seal  or 
seals  back  to  the  process  or  to  a  control 
device  that  complies  with  the  requirements 
of  §GGGA-3(a)(6)  is  exempt  from  the 
requirements  of  paragraphs  (b)  through  (e)  of 
this  section. 

(h)  Any  pump/agitator  that  is  located 
within  the  boundary  of  an  unmanned  plant 
site  is  exempt  from  the  weekly  visual 
inspection  requirement  of  paragraphs  (b)(3) 
and  (e)(4)  of  this  section,  and  the  daily 
requirements  of  paragraph  (e)(5)  of  this 
section,  provided  that  each  pump/agitator  is 
visually  inspected  as  often  as  practicable  and 
at  least  monthly. 

(i)  If  more  than  90  percent  of  the  pumps 
at  a  process  meet  the  criteria  in  either 
paragraph  (e)  or  (f)  of  this  section,  the  process 
is  exempt  frvm  the  requirements  of  paragraph 
(d)  of  this  section. 

§  GGGA-5    Standards:  Open-Ended  Valves 
or  Lines 

(a)(1)  Each  open-ended  valve  or  line  shall 
be  equipped  with  a  cap,  blind  flange,  plug, 
or  a  second  valve,  except  as  provided  in 
§63.177  and  paragraph  (d)  of  this  section. 

(2)  The  cap,  blind  flange,  plug,  or  second 
valve  shall  seal  the  open  end  at  all  times 
except  during  operations  requiring  process 
fluid  flow  through  the  open-ended  valve  or 
line,  or  during  maintenance  or  repair.  The 
cap,  blind  flange,  plug,  or  second  valve  shall 
be  in  place  within  1  hour  of  cessation  of 
operations  requiring  process  fluid  flow 
through  the  0[>en-ended  valve  or  line,  or 
within  1  hour  of  cessation  of  maintenance  or 
repair. 

(b)  Each  Often-ended  valve  or  line 
equipped  with  a  s«cond  valve  shall  be 
o[>erated  in  a  manner  such  that  the  valve  on 
the  process  fluid  end  is  closed  before  the 
second  valve  is  closed. 

(c)  When  a  double  block  and  bleed  system 
is  being  used,  the  bleed  valve  or  line  may 
remain  o(>en  during  operations  that  require 
venting  the  line  between  the  block  valves  but 
shall  comply  with  paragraph  (a)  of  this 
section  at  all  other  times. 

(d)  Open-ended  valves  or  lines  in  an 
emergency  shutdown  system  which  are 
designed  to  open  automatically  in  the  event 
of  a  process  upset  are  exempt  from  the 
requirements  of  paragraphs  (a^,  (b)  and  (c)  of 
this  section. 

(e)  Open-ended  valves  or  lines  containing 
ntaterials  which  would  autocatalytically 
polymerize  or,  would  prevent  an  explosion, 
serious  overpressure,  or  other  safety  hazard 
if  capped  or  equipped  with  a  double  block 
and  bleed  system  as  specified  in  paragraphs 
(a)  through  (c)  of  this  section  are  exempt  &t)m 
the  requirements  of  paragraph  (a)  through  (c) 
of  this  section. 

§  GGGA-6    Standards:  Valves  in  Gas/Vapor 
Service  and  in  Light  Liquid  Service 

(a)  The  provisions  of  this  section  apply  to 
valves  that  are  either  in  gas  organic  HAP 
service  or  in  light  liquid  organic  HAP  service. 

(1)  For  existing  and  new  affected  sources, 
all  valves  subject  to  this  section  shall  be 


monitored,  except  as  provided  in  §63.177 
and  §GGGA-7.  by  no  later  than  1  year  after 
the  compliance  date. 

(b)  The  owner  or  operator  of  a  source 
subject  to  this  appendix  shall  monitor  all 
valves,  except  as  provided  in  §63.177  and 
§GGGA-7,  at  the  intervals  specified  in 
paragraph  (d)  of  this  section  and  shall 
comply  with  all  other  provisions  of  this 
section,  except  as  provided  in  §  GCGA- 
3(a)(5),  §63.178.  and  §63.179. 

(1)  The  valves  shall  be  monitored  to  detect 
leaks  by  the  method  specified  in  §63. 180(b). 

(2)  An  instrument  reading  of  500  parts  per 
million  or  greater  defines  a  leak. 

(c)  (Reserved] 

(d)  After  conducting  the  initial  survey 
required  in  paragraph  (a)(1)  of  this  section, 
the  owner  or  operator  shall  monitor  valves 
for  leaks  at  the  intervals  specified  below: 

(1)  At  processes  with  2  percent  or  greater 
leaking  valves,  calculated  according  to 
paragraph  (e)  of  this  section,  the  owner  or 
operator  shall  either: 

(i)  Monitor  each  valve  once  per  month;  or 
(ii)  Implement  a  quality  improvement 
program  for  valves  that  complies  with  the 
requirements  of  §  63.175(d)  or  (e)  and 
monitor  quarterly. 

(2)  At  processes  with  less  than  2  percent 
leaking  valves,  the  owner  or  operator  shall 
monitor  each  valve  once  each  quarter,  except 
as  provided  in  paragraphs  (d)(3]  and  (d)(4)  of 
this  section. 

(3)  At  processes  with  less  than  1  p>ercent 
leaking  valves,  the  owner  or  operator  may 
elect  to  monitor  each  valve  once  every  2 
quarters. 

(4)  At  processes  with  less  than  0.5  percent 
leaking  valves,  the  owner  or  operator  may 
elect  to  monitor  each  valve  once  every  4 
quarters. 

(e)(1)  Percent  leaking  valves  at  a  process 
shall  be  determined  by  the  following 
equation: 

%Vl=|Vl/{Vt+Vc)1x100 
Where: 

%Vi,=Percent  leaking  valves. 
VL=Number  of  valves  found  leaking 

excluding  nonrepairables  as  provided  in 
paragraph  (e)(3)(i)  of  this  section. 
VT=Total  valves  monitored,  in  a  monitoring 
period  excluding  valves  monitored  as 
required  by  (f)(3)  of  this  section. 
Vc=Optional  credit  for  removed 

valves=0.67xnet  number  (i.e.,  total 
removed-total  added)  of  valves  in 
organic  HAP  service  removed  from 
process  after  the  effective  date  for 
existing  processes,  and  after  the  date  of 
initial  startup  for  new  sources.  If  credits 
are  not  taken,  then  Vc=0. 
(2)  For  use  in  determining  monitoring 
frequency,  as  specified  in  paragraph  (d)  of 
this  section,  the  percent  leaking  valves  shall 
be  calculated  as  a  rolling  average  of  two 
consecutive  monitoring  periods  for  monthly, 
quarterly,  or  semiannual  monitoring 
programs;  and  as  an  average  of  any  three  out 
of  four  consecutive  monitoring  cteriods  for 
annual  monitoring  programs. 

(3)(j)  Nonrepairable  valves  shall  be 
included  in  the  calculation  of  percent  leaking 
valves  the  first  time  the  valve  is  identified  as 
leaking  and  nonrepairable  and  as  required  to 
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comply  with  paragraph  (e)(3Kii)  of  this 
section.  Otherwise,  a  number  of 
nonrepairable  valves  (identified  and 
included  in  the  percent  leaking  calculation  in 
a  previous  period)  up  to  a  maximum  of  1 
percent  of  the  total  number  of  valves  in 
organic  HAP  service  at  a  process  may  be 
excluded  from  calculation  of  percent  leaking 
valves  for  subsequent  monitoring  periods. 

(ii)  If  the  number  of  nonrepmirable  valves 
exceeds  1  percent  of  the  total  number  of 
valves  in  organic  HAP  service  at  a  process, 
the  number  of  nonrepairable  valves 
exceeding  1  percent  of  the  total  number  of 
valves  in  organic  HAP  service  shall  be 
included  in  the  calculation  of  percent  leaking 
valves. 

(f)(1)  When  a  leak  is  detected,  it  shall  be 
repaired  as  soon  as  practicable,  but  no  later 
than  15  calendar  days  after  the  leak  is 
detected,  except  as  provided  in  §GGGA- 
3(aH5)  of  this  appendix. 

(2)  A  first  attempt  at  repair  shall  be  made 
no  later  than  5  calendar  days  after  each  leak 
is  detected. 

(3)  When  a  leak  is  repaired,  the  valve  shall 
be  monitored  at  least  once  within  the  first  3 
months  after  its  repair.  £)ays  that  the  valve 
are  not  in  organic  HAP  service  shall  not  be 
considered  p»art  of  this  3-month  jjeriod. 

(g)  First  attempts  at  repair  include,  but  are 
not  limited  to,  the  following  practices  where 
practicable: 

(1)  Tightening  of  bonnet  bolts, 

(2)  Replacement  of  bonnet  bolts, 

(3)  Tightening  of  packing  gland  nuts,  and 

(4)  Injection  of  lubricant  into  lubricated 
packing. 

(h)  Any  equipment  located  at  a  plant  site 
with  fewer  than  250  valves  in  organic  HAP 
service  in  the  affected  source  is  exempt  from 
the  requirements  for  monthly  monitoring  and 
a  quality  improvement  program  specified  in 
paragraph  (d)(1)  of  this  section.  Instead,  the 
owner  or  operator  shall  monitor  each  valve 
in  organic  HAP  service  for  leaks  once  each 
quarter,  or  comply  with  paragraphs  (d)(3)  or 
(d)(4)  of  this  section. 

§  GGGA-7    Unsafe  To  Monitor.  Difficult  To 
Monitor,  and  Inaccessible  Equipment 

(a)  Equipment  subject  to  this  appendix 
shall  not  be  required  to  comply  with  the 
monitoring  requirements  of  this  appendix  if 
it  meets  the  definition  of  difficult  to  monitor 
or  unsafe  to  monitor  as  specified  in 
paragraphs  (b)  or  (c)  of  this  section.  Agitators 
and  connectors  will  also  be  subject  to  the 
inaccessible  to  monitor  requirements  in 
paragraph  (d)  of  this  section.  Specific 
paragraphs  that  will  no  longer  apply  to  such 
equipment  are  as  follows: 

(1)  For  pumps  and  agitators,  §SGGGA-4 
(b),  (c),  and  (d)  shall  not  apply. 

(2)  For  valves,  §GGGA-6  (b).  (c),  (d),  (e). 
and  (0  shall  not  apply. 

(3)  For  closed-vent  systems,  §  63.172(f)  (1) 
and  (2),  and  (g)  shall  not  apply. 

(4)  For  connectors,  §63.174  (b),  (c),  (d),  and 
(e)  shall  not  apply. 

(b)  Equipment  that  is  designated,  as 
described  In  SGGGA-8(b)(7}  of  this 
appendix,  as  unsafe-to-monitor  is  subject  to 
the  exemptions  of  paragraph  (a)  of  this 
section  if: 

(1)  The  owner  or  operator  of  the  equipment 
determines  that  it  is  unsafe  to  monitor 


because  monitoring  personnel  would  be 
exposed  to  an  immediate  danger  as  a 
consequence  of  complying  with  the 
paragraphs  referenced  in  (a)(1)  through  (4)  of 
this  section. 

(2)  The  owner  or  operator  has  a  written 
plan  that  requires  monitoring  of  the 
equipment  as  frequently  as  practicable 
during  safe-to-monitor  times,  but  not  more 
frequently  than  the  pieriodic  monitoring 
schedule  otherwise  applicable. 

(c)  Equipment  that  is  designated,  as 
described  in  §GGG-8(b)(7)  of  this  appendix, 
as  difficult  to  monitor  is  subject  to  the 
exemptions  of  paragraph  (a)  of  this  section  if: 

(1)  The  owner  or  operator  of  the  equipment 
determines  that  the  equipment  cannot  be 
monitored  without  elevating  the  monitoring 
personnel  more  than  2  meters  above  a 
support  surface  or  it  is  not  accessible  at 
anytime  in  a  safe  manner; 

(2)  The  process  unit  within  which  the 
equipment  is  located  is  an  existing  source  or 
the  owner  or  opterator  designates  less  than  3 
percent  of  the  total  number  of  valves  in  a 
new  source  as  difficult  to  monitor;  and 

(3)  The  owner  or  operator  of  the  equipment 
follows  a  written  plan  that  requires 
monitoring  of  the  equipment  at  least  once  per 
calendar  year. 

(d)  Agitators  and  connectors  designated  as 
inaccessible  are  subject  to  the  exemptions  of 
paragraph  (a)  of  this  section  if: 

(1)  The  equipment  is  inaccessible  because 
it  is: 

(i)  Buried; 

(ii)  Insulated  in  a  manner  that  prevents 
access  to  the  equipment  by  a  monitor  probe; 

(iii)  Obstructed  by  equipment  or  piping 
that  prevents  access  to  the  equipment  by  a 
monitor  probe; 

(iv)  Unable  to  be  reached  from  a  wheeled 
scissor-lift  or  hydraulic-type  scaffold  which 
would  allow  access  to  equipment  up  to  7.6 
meters  (25  feet)  above  the  ground; 

(v)  Not  able  to  be  accessed  at  any  time  in 
a  safe  manner  to  perform  monitoring.  Unsafe 
access  includes,  but  is  not  limited  to,  the  use 
of  a  wheeled  scissor-lift  on  unstable  or 
uneven  terrain,  the  use  of  a  motorized  man- 
lift  basket  in  areas  where  an  ignition 
potential  exists,  or  access  would  require  near 
proximity  to  hazards  such  as  electrical  lines, 
or  would  risk  damage  to  equipment. 

(2)  For  pumps,  agitators,  and  valves,  the 
process  within  which  the  equipment  is 
located  is  an  existing  source  or  the  owner  or 
operator  designates  less  than  3  percent  of  the 
total  number  of  components  of  that  type  (e.g., 
pumps,  agitators,  or  valves)  in  a  new  source 
as  inaccessible;  and  • 

(3)  If  any  inaccessible  equipment  is 
observed  by  visual,  audible,  olfectory,  or 
other  means  to  be  leaking,  the  leak  shall  be 
repaired  as  soon  as  practicable,  but  no  later 
than  15  calendar  days  after  the  leak  is 
detected,  except  as  provided  in  §  GGGA-8  of 
this  appendix. 

§  GGGA-8    Recordkeeping  Requirements 

(a)  An  owner  or  operator  of  more  than  one 
process  subject  to  the  provisions  of  this 
appendix  may  comply  with  the 
recordkeeping  requirements  for  these 
processes  in  one  recordkeeping  system  if  the 
system  identifies  with  each  record  the 


program  being  implemented  (e.g.,  quarterly 
monitoring,  quality  improvement)  for  each 
type  of  equipment.  All  records  and 
information  required  by  this  section  shall  be 
maintained  in  a  manner  that  can  be  readily 
accessed  at  the  plant  site.  This  could  include 
physically  locating  the  records  at  the  plant 
site  or  accessing  the  records  from  a  central 
location  by  computer  at  the  plant  site. 

(b)  Except  as  provided  in  paragraph  (e)  of 
this  section  and  in  paragraph  GGCA-l(i),  the 
following  information  pertaining  to  all 
equipment  subject  to  the  requirements  in  this 
appendix  shall  be  recorded: 

(l)(i)  A  list  of  identification  numbers  for 
equipment  (except  connectors  exempt  from 
monitoring  and  recordkeeping  identified  in 
§63.174  and  instrumentation  systems) 
subject  to  the  requirements  of  this  appendix. 
Equipment  need  not  be  individually 
identified  if  all  equipment  in  a  designated 
area  or  length  of  pipe  subject  to  the 
provisions  of  this  appendix  are  identified  as 
a  group,  and  the  number  of  compmnents  of 
each  type  gf  equipment  (pumps,  valves,  etc.) 
subject  is  indicated.  The  list  for  each  type  of 
equipment  shall  be  complete  no  later  than 
the  completion  of  the  initial  survey  required 
for  that  component.  The  list  of  identification 
numbers  shall  be  updated,  if  needed,  to 
incorporate  equipment  changes  within  15 
calendar  days  of  the  completion  of  each 
monitoring  survey  for  the  type  of  equipment 
component  monitored. 

(ii)  A  schedule  for  monitoring  connectors 
subject  to  the  provisions  of  §63.1 74(a)  and 
valves  subject  to  the  provisions  of  §  GGGA- 
6(d)  of  this  appendix. 

(iii)  Physical  tagging  of  the  equipment  to 
indicate  that  it  is  in  organic  HAP  service  is 
not  required.  Equipment  subject  to  the 
provisions  of  this  appendix  may  be  identified 
on  a  plant  site  plan,  in  log  entries,  or  by  other 
appropriate  methods. 

(2)(i)  A  list  of  identification  numbers  for 
equipment  that  the  owner  or  operator  elects 
to  equip  with  a  closed-vent  system  and 
control  device,  under  the  provisions  of 
§GGGA-*(g),  §63.164(h),  or  §63. 165(c). 

(ii)  A  list  of  identification  numbers  for 
compressors  that  the  owner  or  operator  elects 
to  designate  as  operating  with  an  instrument 
reading  of  less  than  500  parts  per  million 
above  background,  under  the  provisions  of 
§63.164(1). 

(3)(i)  A  list  of  identification  numbers  for 
pressure  relief  devices  subject  to  the 
provisions  in  §  63.165(a). 

(ii)  A  list  of  identification  numbers  for 
pressure  relief  devices  equipped  with  rupture 
disks,  under  the  provisions  of  §63. 165(d). 

(4)  Identification  of  instrumentation 
systems  subject  to  the  provisions  of  this 
appendix,  individual  components  in  an 
instrumentation  system  need  not  be 
identified. 

(5)  The  owner  or  operator  may  develop  a 
H-ritten  procedure  that  identifies  the 
conditions  that  justify  a  delay  of  repmir.  The 
written  procedures  may  be  included  as  part 
of  the  startup/shutdown/malfunction  plan, 
required  by  §  63.6(e)(3),  for  the  source  or  may 
be  part  of  a  separate  document  that  is 
maintained  at  the  plant  site.  In  such  cases, 
reasons  for  delay  of  repair  may  be 
documented  by  citing  the  relevant  sections  of 
the  written  procedure. 
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(6)  The  following  informabon  shall  be 
recorded  for  each  dual  mechanical  seal 
system: 

(i)  Design  criteria  required  in  §§GGGA- 
4(e)(6)(il  and  63.164(e)(2),  and  an 
explanation  of  the  design  criteria;  and 

(ii)  Any  changes  to  these  criteria  and  the 
reasons  for  the  changes. 

(7)  The  following  information  pertaining  to 
all  equipment  subject  to  the  requirements  of 
§  GGGA-7,  and  all  equipment  subject  to  the 
requirements  of  §GGGA-3(aH5)(iii)  shall  be 
recorded: 

(i)  Identification  of  equipment  designated 
as  unsafe  to  monitor,  difficult  to  monitor,  or 
inaccessible  and  the  plan  for  monitoring  or 
inspecting  this  equipment. 

(8)(i)  A  list  of  valves  removed  from  and 
added  to  the  process,  as  described  in 
§GGGA-6(e)(l)  of  this  appendix,  if  the  net 
credits  for  removed  valves  is  expected  to  be 
used. 

(ii)  A  list  of  connectors  removed  from  and 
added  to  the  process,  as  described  in 
§63.174(i)(l),  and  documentation  of  the 
integrity  of  the  weld  for  any  removed 
connectors,  as  required  in  §63.174(j).  This  is 
not  required  unless  the  net  credits  for 
removed  connectors  is  expected  to  be  used. 

(9)  For  batch  processes  that  the  owner  or 
operator  elects  to  monitor  as  provided  under 
§63. 178(c),  a  list  of  equipment  added  to 
batch  product  processes  since  the  last 
monitoring  period  required  in 
§§63.178(c)(3)(ii)  and  (3)(iii).  This  list  must 
be  completed  for  each  type  of  equipment 
within  15  calendar  days  of  the  completion  of 
the  each  monitoring  survey  for  the  type  of 
equipment  monitored. 

(c)  For  visual  inspections  of  equipment 
subject  to  the  provisions  of  this  appendix 
(e.g..  §§GGGA-4(b)(3),  GGGA-4(e)(4)(i)).  the 
owner  or  operator  shall  document  that  the 
inspection  was  conducted  and  the  date  of  the 
insfiection.  The  owner  or  operator  shall 
maintain  records  as  specified  in  paragraph 
(d)  of  this  section  for  leaking  equipment 
identified  in  this  inspection,  except  as 
provided  in  paragraph  (e)  of  this  section. 
These  records  shall  be  retained  for  2  years. 

(d)  When  each  leak  is  detected  as  specified 
in  §§GGGA-4  and  63.164;  §§GGGA-6  and 
63.169;  and  §§63.172  and  63.174  of  this 
subpart,  the  following  information  shall  be 
recorded  and  kept  for  2  years; 

(1)  The  instrument  and  the  equipment 
identification  number  and  the  operator  name, 
initials,  or  identification  number. 

(2)  The  date  the  leak  was  detected  and  the 
date  of  first  attempt  to  repmir  the  leak. 

(3)  The  date  of  successful  repair  of  the  leak. 

(4)  If  postrepair  monitoring  is  required, 
maximum  instrument  reading  measured  by 
Method  21  of  40  CFR  part  60,  appendix  A 
after  it  is  successfully  repaired  or  determined 
to  be  nonrepairable. 

(5)  "Repair  delayed"  and  the  reason  for  the 
delay  if  a  leak  is  not  repaired  within  15 
calendar  days  after  discovery  of  the  leak. 

(i)  The  owner  or  ofierator  may  develop  a 
written  procedure  that  identifies  the 
conditions  that  justify  a  delay  of  repair.  In 
such  cases,  reasons  for  delay  of  repair  may 
be  documented  by  citing  the  relevant 
sections  of  the  written  procedure. 

(ii)  If  delay  of  repair  was  caused  by 
depletion  of  stocked  parts,  there  must  be 


documentation  that  the  spare  parts  were 
sufficiently  stocked  onsite  before  depletion 
and  the  reason  for  depletion. 

(6)  If  repairs  were  delayed,  dates  of  process 
shutdowns  that  occur  while  the  equipment  is 
unrepaired. 

(7)(i)  If  the  alternative  in  §63.174(c)(l)(ii) 
is  not  in  use  for  the  monitoring  period, 
identification,  either  by  list,  location  (area  or 
grouping),  or  tagging  of  connectors  disturbed 
since  the  last  monitoring  period  required  in 
§63.174(b),  as  described  in  § 63.174(c)(1). 

(ii)  The  date  and  results  of  follow-up 
monitoring  as  required  in  §63.1 74(c).  If 
identification  of  disturbed  connectors  is 
made  by  location,  then  all  connectors  within 
the  designated  location  shall  be  monitored. 

(8)  The  date  and  results  of  the  monitoring 
required  in  §63.178(c)(3)(i)  for  equipment 
added  to  a  batch  process  since  the  last 
monitoring  period  required  in 
§§63.178(c)(3)(ii)and  (c)(3)(iii).  If  no  leaking 
equipment  is  found  in  this  monitoring,  the 
owner  or  operator  shall  record  that  the 
inspection  was  performed.  Records  of  the 
actual  monitoring  results  are  not  required. 

(9)  Copies  of  the  periodic  rep>orts  as 
specified  in  §GGGA-9(d)  of  this  appendix,  if 
records  are  not  maintained  on  a 
computerized  data  base  capable  of  generating 
summary  reports  from  the  records. 

(e)  The  owner  or  operator  of  a  batch 
product  process  who  elects  to  pressure  test 
the  batch  product  process  equipment  train  to 
demonstrate  compliance  with  this  appendix 
is  exempt  from  the  requirements  of 
paragraphs  (b),  (c),  (d),  and  (f)  of  this  section. 
Instead,  the  owner  or  operator  shall  maintain 
records  of  the  following  information: 
1(1)  The  identification  of  each  product, 
or  product  code,  produced  during  the 
calendar  year.  It  is  not  necessary  to 
identify  individual  items  of  equipment 
in  a  batch  product  process  equipment 
train. 

(2)  Records  demonstrating  the  prop«rtion 
of  the  time  during  the  calendar  year  the 
equipment  is  in  use  in  a  batch  process  that 
is  subject  to  the  provisions  of  this  subpart. 
Examples  of  suitable  documentation  are 
records  of  time  in  use  for  individual  pieces 
of  equipment  or  average  time  in  use  for  the 
process  unit.  These  records  are  not  required 
if  the  owner  or  operator  does  not  adjust 
monitoring  frequency  by  the  time  in  use,  as 
provided  in  §63.178(c)(3)(iii). 

(3)  Physical  tagging  of  the  equipment  to 
identify  that  it  is  in  organic  HAP  service  and 
subject  to  the  provisions  of  this  appendix  is 
not  required.  Equipment  in  a  batch  product 
process  subject  to  the  provisions  of  this 
appendix  may  be  identified  on  a  plant  site 
plan,  in  log  entries,  or  by  other  appropriate 
methods. 

(4)  The  dates  of  each  pressure  test  required 
in  §63.1 78(b),  the  test  pressure,' and  the 
pressure  drop  observed  during  the  test. 

(5)  Records  of  any  visible,  audible,  or 
olfoctory  evidence  of  fluid  loss. 

(6)  When  a  batch  product  process 
equipment  train  does  not  pass  two 
consecutive  pressure  tests,  the  following 
information  shall  be  recorded  in  a  log  and 
kept  for  2  years: 

(i)  The  date  of  each  pressure  test  and  the 
date  of  each  leak  repair  attempt. 


(ii)  Repair  methods  applied  in  each  attempt 
to  repair  the  leak. 

(iii)  The  reyon  for  the  delay  of  repair. 

(iv)  The  expected  date  for  delivery  of  the 
replacement  equipment  and  the  actual  date 
of  delivery  of  the  replacement  equipment. 

(v)  The  date  of  successful  repair. 

(f)  The  dates  and  results  of  each 
compliance  test  required  for  compressors 
subject  to  the  provisions  in  §  63.164(i)  and 
the  dates  and  results  of  the  monitoring 
following  a  pressure  release  for  each  pressure 
relief  device  subject  to  the  provisions  in 

§§  63.165(a)  and  (b).  The  results  shall 
include: 

(1)  The  background  level  measured  during 
each  compliance  test. 

(2)  The  maximum  instrument  reading 
measured  at  each  piece  of  equipment  during 
each  compliance  test. 

(g)  The  owner  or  operator  shall  maintain 
records  of  the  information  spiecified  in 
paragraphs  (g)(1)  through  (g)(3)  of  this  section 
for  closed-vent  systems  and  control  devices 
subject  to  the  provisions  of  §GGGA-3(a)(6). 
The  records  specified  in  paragraph  (g)(1)  of 
this  section  shall  be  retained  Tor  the  life  of 
the  equipment.  The  records  specified  in 
paragraphs  (g)(2)  and  (g)(3)  of  this  section 
shall  be  retained  for  2  years. 

(1)  The  design  specifications  and 
performance  demonstrations  sf)ecified  in 
paragraphs  (g)(l)(i)  through  (g)(l)(iv)  of  this 
section. 

(i)  Detailed  schematics,  design 
specifications  of  the  control  device,  and 
piping  and  instrumentation  diagrams. 

(ii)  The  dates  and  descriptions  of  any 
changes  in  the  design  specifications. 

(iii)  The  flare  design  (i.e.,  steam-assisted, 
air  assisted,  or  nonassisted]  and  the  results  of 
the  compliance  demonstration  required  by 
§  63. 1 1  (b)  of  subpart  A  of  this  part. 

(iv)  A  description  of  the  parameter  or 
parameters  monitored,  as  required  in 
§GGGA-3(a)(6)(e),  to  ensure  that  control 
devices  af6~operated  and  maintained  in 
conformance  with  their  design  and  an 
explanation  of  why  that  parameter  (or 
parameters)  was  selected  for  the  monitoring. 

(2)  Records  of  operation  of  closed-vent 
systems  and  control  devices. 

(i)  Dates  and  durations  when  the  closed- 
vent  systems  and  control  devices  required  in 
§GGGA-4  and  §§63.164  through  63.166  are 
not  operated  as  designed  as  indicated  by  the 
monitored  parameters,  including  periods 
when  a  flare  pilot  light  system  does  not  have 
a  flame. 

(ii)  Dates  and  durations  during  which  the 
monitoring  system  or  monitoring  device  is 
inoperative. 

(iii)  Dates  and-dGrations  of  startups  and 
shutdowns  of  control  devices  required  in 
§GGGA-4  and  §§63.164  through  63.166. 

(3)  Records  of  inspections  of  closed-vent 
systems  subject  to  the  provisions  of  §  63.172. 

(i)  For  each  insp»ection  conducted  in 
accordance  with  the  provisions  of 
§  63.172(f)(1)  or  (f)(2)  during  which  no  leaks 
were  detected,  a  record  that  the  inspection 
was  performed,  the  date  of  the  inspection, 
and  a  statement  that  no  leaks  were  detected. 

(ii)  For  each  inspection  conducted  in 
accordance  with  the  provisions  of 
§63.172(f)(l)  or  (f)(2)  during  which  leaks 
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were  detected,  the  infonnation  specified  in 
paragraph  (d)  of  this  section  shall  be 
recorded.  ^ 

(h)  Each  owner  or  of)erator  o^quipment 
subject  to  the  requirements  of  §§63.175  and 
63.176  shall  maintain  the  records  specified  in 
paragraphs  (h)(1)  through  (h)(9)  of  this 
section  for  the  period  of  the  quality 
improvement  program  for  the  equipment. 

(1)  For  owners  or  operators  who  elect  to 
use  a  reasonable  further  progress  quality 
improvement  program,  as  specified  in 
§63. 175(d): 

(i)  All  data  required  in  §68. 175(d)(2). 

(ii)  The  percent  leaking  valves  observed 
each  quarter  and  the  rolling  average  percent 
reduction  observed  in  each  quarter. 

(iii)  The  beginning  and  ending  dates  while 
meeting  the  requirements  of  §  63.175(d). 

(2)  For  owners  or  operators  who  elect  to 
use  a  quality  improvement  program  of 
technology  review  and  improvement,  as 
specified  in  §63. 175(e): 

(i)  All  data  required  in  §63.175(e)(2). 

(ii)  The  percent  leaking  valves  observed 
each  quarter. 

(iii)  Documentation  of  all  inspections 
conducted  under  the  requirements  of 
$63.1 75(e)(4),  and  any  recommendations  for 
design  or  specification  changes  to  reduce 
leak  frequency. 

(iv)  The  beginning  and  ending  dates  while 
meeting  the  requirements  of  §63. 175(e). 

(3)  For  owners  or  operators  who  elect  to 
use  the  pump  quality  improvement  program 
as  specified  in  §63.176: 

(i)  All  data  required  in  §63. 176(d)(2). 

(ii)  Th^  rolling  average  percent  leaking 
pumps. 

(iii)  Documentation  of  all  inspections 
conducted  under  the  requirements  of 
§63. 176(d)(4),  and  any  recommendations  for 
design  or  specification  changes  to  reduce 
leak  frequency. 

(iv)  The  beginning  and  ending  dates  while 
meeting  the  requirements  of  §  63.176(d). 

(4)  If  a  leak  is  not  repaired  within  15 
calendar  days  after  discovery  of  the  leak,  the 
reason  for  the  delay  and  the  exp)ected  date  of 
successful  repair. 

(5)  Records  of  all  analyses  required  in 
§§63. 175(e)  and  63.176(d).  The  records  will 
include  the  following: 

(i)  A  list  identifying  areas  associated  with 
poorer  than  average  performance  and  the 
associated  service  characteristics  of  the 
stream,  the  operating  conditions  and 
maintenance  practices. 

(ii)  The  reasons  for  rejecting  specific 
candidate  sup>erior  emission  performing 
valve  or  pump  technology  from  performance 
trials. 

(iii)  The  list  of  candidate  superior  emission 
performing  valve  or  pump  technologies,  and 
documentation  of  the  performance  trial 
program  items  required  under 
§§63.175(e)(6)(iii)  and  63.176(d)(6)(iii). 

(iv)  The  beginning  date  and  duration  of 
performance  trials  of  each  candidate  superior 
emission  performing  technology. 

(6)  All  records  documenting  the  quality 
assurance  program  for  valves  or  pumps  as 
specified  in  §§  63.175(e)(7)  and  63.176(d)(7). 

(7)  Records  indicating  that  all  valves  or 
pumps  replaced  or  modified  during  the 
period  of  the  quality  improvement  program 


are  in  compliance  with  the  quality  assurance 
requirements  in  §63.1 75(e)(7)  and 
§63.176(d)(7). 

(8)  Records  documenting  compliance  with 
the  20  percent  or  greater  annual  replacement 
rate  for  pumps  as  specified  in  §63. 176(d)(8). 

(9)  If  exempted  by  §63.175(e)(6)(v)  or 
§63.176(d)(6)(v),  information  and  data  to 
show  the  corporation  has  fewer  than  100 
employees,  including  employees  providing 
professional  and  technical  contracted 
services. 

(i)  Information,  data,  and  analysis  used  to 
determine  that  a  piece  of  equipment  or 
process  is  in  heav^  liquid  service  shall  be 
recorded.  Such  a  determination  shall  include 
an  analysis  or  demonstration  that  the  process 
fluids  do  not  meet  the  criteria  of  "in  light 
liquid  or  gas  service."  Examples  of 
information  that  could  document  this 
include,  but  are  not  limited  to,  records  of 
chemicals  purchased  for  the  process, 
analyses  of  process  stream  composition, 
engineering  calculations,  or  process 
knowledge. 

(j)  Identification,  either  by  list,  location 
(area  or  group)  of  equipment  in  organic  HAP 
service  less  than  300  hours  per  year  subject 
to  the  provisions  of  this  appendix. 

(k)  Owners  and  operators  choosing  to 
comply  with  the  requirements  of  §63.179 
shall  maintain  the  following  records: 

(1)  Identification  of  the  process(es)  and  the 
organic  HAP's  they  handle. 

(2)  A  schematic  of  the  process,  enclosure, 
and  closed-vent  system. 

(3)  A  description  of  the  system  used  to 
create  a  negative  pressure  in  the  enclosure  to 
ensure  that  all  emissions  are  routed  to  the 
control  device. 

§  GGGA-9  Reporting  Requirements 

(a)  Each  owner  or  operator  of  a  source 
subject  to  this  appendix  shall  submit  the 
reports  listed  in  paragraphs  (a)(1)  through 
(a)(5)  of  this  section.  Owners  or  operators 
requesting  an  extension  of  compliance  shall 
also  submit  a  report  as  described  in  §  63.6  of 
subpart  A. 

(1)  An  Initial  Notification  as  described  in 
§  63.9  of  subpart  A,  and 

(2)  A  Notification  of  Compliance  Status 
described  in  paragraph  (c)  of  this  section, 

(3)  Periodic  Reports  described  in  paragraph 
(d)  of  this  section,  and 

(4)  IReservedl 

(5)  (Reserved) 

(b)  Each  owner  or  operator  of  a  source 
subject  to  this  appendix  shall  submit  a 
Notification  of  Compliance  Status  within  90 
days  after  the  compliance  dates  specified  in 
§  63.1250(e). 

(1)  The  notification  shall  provide  the 
information  listed  in  paragraphs  (b)(l)(i) 
through  (b)(l)(iii)  of  this  section  for  each 
process  subject  to  the  requirements  of 
§§  GGGA-3  through  GGGA-8  of  this 
appendix. 

(i)  Process  identification. 

(ii)  Approximate  number  of  each 
equipment  type  (e.g..  valves,  pumps)  in 
organic  HAP  service,  excluding  equipment  in 
vacuum  service. 

(iii)  Method  of  compliance  with  the 
standard  (for  example,  "monthly  leak 
detection  and  repair"  or  "equipped  with  dual 
mechanical  seals"). 


(2)  The  notification  shall  provide  the 
information  listed  in  paragraphs  (b)(2)(i)  and 
(b)(2)(ii)  of  this  section  for  each  process 
subject  to  the  requirements  of  §63. 178(b). 

(i)  Batch  products  or  product  codes  subject 
to  the  provisions  of  this  appendix,  and 

(ii)  Planned  schedule  for  pressure  testing 
when  equipment  is  configured  for  production 
of  products  subject  to  the  provisions  of  this 
appendix. 

(3)  The  notification  shall  provide  the 
information  listed  in  paragraphs  (b)(3)(i)  and 
(b)(3)(ii)  of  this  section  for  each  process 
subject  to  the  requirements  in  §63.179. 

(i)  Process  identification. 

(ii)  A  description  of  the  system  used  to 
create  a  negative  pressure  in  the  enclosure 
and  the  control  device  used  to  comply  with 
the  requirements  of  §  GGG  A-3(a)(6). 

(4)  Any  change  in  the  information 
submitted  under  this  paragraph  (b)  shall  be 
provided  to  the  Administrator  as  a  part  of 
subsequent  Periodic  Reports.  Section  63.9(j) 
shall  not  apply  to  the  Notification  of 
Compliance  Status  described  in  this 
paragraph  (b). 

(c)  The  owner  or  operator  of  a  source 
subject  to  this  appendix  shall  submit 
Periodic  Reports. 

(1)  A  report  containing  the  information  in 
paragraphs  (c)(2),  (c)(3).  and  (c)(4)  of  this 
section  shall  be  submitted  semiannually 
starting  6  months  after  the  Notification  of 
Compliance  Status,  as  required  in  pfu^graph 
(b)  of  this  section.  The  first  periodic  ref)ort 
shall  cover  the  first  6  months  after  the 
compliance  date  specified  in  §63. 1250(e). 
Each  subsequent  periodic  report  shall  cover 
the  6  month  period  following  the  preceding 
period. 

(2)  For  equipment  complying  with  the 
provisions  of  §§  GGGA-3  through  GGGA-8  of 
this  appendix,  the  summary  information 
listed  in  paragraphs  (i)  through  (xii)  of  this 
paragraph  for  each  monitoring  period  during 
the  6-month  j)eriod. 

(i)  The  number  of  valves  for  which  leaks 
were  detected  as  described  in  §  GGGA-€(b)  of 
this  appendix,  the  percent  leakers,  and  the 
total  number  of  valves  monitored; 

(ii)  The  number  of  valves  for  which  leaks 
were  not  repaired  as  required  in  §GGGA-6(f) 
of  this  appendix,  identifying  the  number  of 
those  that  are  determined  nonrepairable; 

(iii)  The  number  of  pumps  and  agitators  for 
which  leaks  were  detected  as  described  in 
§GGGA-4(b)  of  this  appendix,  the  percent 
leakers,  and  the  total  number  of  pumps  and 
agitators  monitored; 

(iv)  The  number  of  pumps  and  agitators  for 
which  leaks  were  not  repaired  as  required  in 
§GGGA-4(c)  of  this  appendix: 

(v)  The  number  of  compressors  for  which 
leaks  were  detected  as  described  in 
§63.164(0; 

(vi)  The  number  of  compressors  for  which 
leaks  were  not  repaired  as  required  in 
§63.164(g); 

(vii)  The  number  of  connectors  for  which 
leaks  were  detected  as  described  in 
§63. 174(a),  the  percent  of  connectors  leaking, 
and  the  total  number  of  connectors 
monitored; 

(viii)  The  number  of  connectors  for  which 
leaks  were  not  repaired  as  required  in 
§63. 174(d),  identifying  the  number  of  those 
that  are  determined  nonrepairable: 
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(ix)  The  facts  that  explain  any  delay  of 
repairs  and,  where  appropriate,  why  a 
process  shutdown  was  technically  infcasible. 

(x)  The  results  of  all  monitoring  to  show 
compliance  with  §§63.164(i),  63.165(a).  and 
63.172(f)  conducted  within  the  semiaimual 
reporting  period. 

(xi)  If  applicable,  the  initiation  of  a 
monthly  monitoring  program  under  either 
§§GGGA4-(d)(2)(i)  orGGGA-6(d)(l)(i)  of 
this  appendix,  or  a  quality  improvement 
program  under  either  §63.175  or  63.176. 

(xii)  If  applicable,  notification  of  a  change 
in  connector  monitoring  alternatives  as 
described  in  §  63.174(c)(1). 


(3)  For  owners  or  operators  electing  to  meet 
the  requirements  of  §  63.178(b),  the  report 
shall  include  the  information  listed  in 
paragraphs  (i)  through  (v)  of  this  paragraph 
for  each  process. 

(i)  Batch  product  process  equipment  train 
identification; 

(ii)  The  number  of  pressure  tests 
conducted; 

(iii)  The  number  of  pressure  tests  where 
the  equipment  train  failed  either  the  retest  or 
two  consecutive  pressure  tests; 

(iv)  The  fiacts  that  explain  any  delay  of . 
repairs;  and 


(v)  The  results  of  all  monitoring  to 
determine  compliance  with  §63.172(0  of  this 
subpart. 

(4)  Any  revisions  to  items  reported  in 
earlier  Notification  of  Compliance  Status,  if 
the  method  of  compliance  has  changed  since 
the  last  report  or  any  other  changes  to  the 
information  reported  has  occurred. 

[FR  Doc.  97-7625  Filed  4-1-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  103 
[DockM  No.  FR-4O31-F-02] 
RIN2S29-AA79 

RevMon  of  HUD's  Fair  Housing 
Complaint  Processing 

AGENCY:  GfBce  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 

ACTION:  Final  rule. 

summary:  On  August  8.  1996  (61  FR 
41480).  HUD  published  an  interim  rule 
amending  its  regulations  governing  fair 
hoiising  compl^t  processing. 
Specifically,  the  rule  removed  a 
provision  allowing  a  respondent  to 
request  a  subpoena  during  a  fair  housing 
investigation.  This  rule  finalizes  the 
policies  and  procedures  set  forth  in  the 
August  8. 1996  interim  rule  and  takes 
into  consideration  the  pubUc  comments 
received  on  the  interim  rule.  HUD  has 
decided  to  adopt  the  interim  rule 
without  change. 
EFFECTIVE  DATE:  May  2. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Forward.  Deputy  Assistant 
Secretary  for  Enforcement  and 
Investigations,  Room  5106.  Department 
of  Housing  and  Urban  Development, 
451  Sevoith  Street,  SW,  Washington, 
DC  20410.  telephone  number  (202)  708- 
4211.  For  hearing  or  speech-impaired 
persons,  this  number  may  be  accessed 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  (With  the  exception  of  the 
"800"  number,  these  numbers  are  not 
toll-free.) 

SUPPlfMENTARY  MF0RMAT10N: 

I.  Interim  Rule  Finalized  Without 
Change 

The  public  conmient  period  on  the 
August  8. 1996  interim  rule  expired  on 
October  7, 1996.  Only  ten  pubUc 
comments  were  received.  HUD  has 
decided  not  to  make  any  changes  as  a 
result  of  public  comment.  Section  ID.  of 
the  preamble  presents  a  summary  of  the 
significant  issues  raised  by  the  public 
commenters  on  the  interim  rule,  and 
HUD's  responses  to  these  comments. 

n.  The  August  8, 1906  Interim  Rule 

The  Fair  Housing  Amendments  Act  of 
1988  (Pub.  L.  100-130,  102  Stat.  1619) 
(1988  Act)  amended  section  811  of  the 
Fair  Housing  Act  (Title  Vni  of  the  Qvil 
Rights  Act  of  1968.  as  amended,  42 
use.  3601  et  seq.).  Section  811,  as 
amended,  authorizes  the  Secretary  of 


HUD  to  issue  subpoenas  and  order 
discovery  in  aid  of  fair  housing 
investigations  and  hearings.  Prior  to  the 
1988  Act,  section  811(b)  of  the  Fair 
Housing  Act  permitted  a  respondent  to 
request  the  issuance  of  a  subpoena 
during  a  fair  housing  investigation: 

Upon  written  application  to  the  Secretary, 
a  respondent  shall  be  entitled  to  the  issuance 
of  a  reasonable  number  of  subpoenas  by  and 
in  the  name  of  the  Secretary  to  the  same 
extent  and  subject  to  the  same  ILmitations  as 
subpoenas  issued  by  the  Secretary  himself. 

42  U.S.C.  3611(b)  (1969). 

The  1988  Act  removed  the  above- 
quoted  provision  for  the  Fair  Housing 
Act  and  granted  the  Secretary  sole 
authority  for  conducting  discovery 
during  fair  housing  investigations. 
HUD's  regvilations  at  24  CFR  part  103 
(Fair  Housing  Complaint  Processing), 
however,  included  a  provision  which 
permitted  a  respondent  to  request  a 
subpoena  during  an  investigation.  On 
August  8,  1996  (61  FR  41480),  HUD 
published  an  interim  rule  amending 
§  103.215(b)  to  remove  this  provision. 
This  rule  finalizes  the  policies  and 
procedures  set  forth  in  the  August  8, 
1996  interim  rule  and  takes  into 
consideration  the  pubhc  comments 
received  on  the  interim  rule.  The 
August  8. 1996  interim  rule  provided 
additional  details  on  the  amendments  to 
24  CFR  103.215(b). 

m.  Discussion  of  Public  Comments  on 
the  August  8, 1996  Interim  Rule 

Statutory  Support  for  Subpoena 
Requests  by  Respondents 

Comment.  Four  commenters  believe 
that  revised  section  81 1  of  the  Fair 
Housing  Act  does  no^  prohibit  a 
respondent  &t)m  requesting  the  issuance 
of  a  subpoena  during  a  fair  housing 
investigation.  These  commenters  noted 
in  support  of  this  argtunent  that  section 
811  refers  to  witness  fees  which  are 
payable  by  a  party  requesting  a 
subpoena. 

These  commenters  also  cited  language 
from  the  House  Judiciary  Committee 
Report  on  the  1988  Act:  "The 
Committee  intends  that  the  Secretary 
will  subpoena  all  relevant  witnesses  and 
that  in  most  instances  parties  will  not 
have  to  request  subpoenas"  (House 
Report  No.  100-711, 100th  Cong.,  2d 
Sess.  36  (1988)).  The  commenters 
believe  that  the  language  of  the  statute, 
as  well  as  its  legislative  history, 
supports  their  contention  that  the 
Congress  intended  to  permit  parties  to 
request  subpoenas  during  boUi 
investigations  and  hearings  imder  the 
Fair  Housing  Act. 

HUD  response.  Section  811(a)  of  the 
Fair  Housing  Act  states: 


The  Secretary  may,  in  accordance  with  this 
subsection,  issue  sub|x>enas  and  order 
discovery  in  aid  of  investigations  and 
hearings  under  this  title.  Such  subpoenas  and 
discovery  may  be  ordered  to  the  same  extent 
and  subject  to  the  same  limitations  as  would 
apply  if  the  subpioenas  or  discovery  were 
ordered  or  served  in  aid  of  a  civil  action  in 
the  United  States  district  court  for  the  district 
in  which  the  investigation  is  taking  place. 

42  U.S.C.  3611  (1996). 

As  the  commenters  noted,  section  811 
does  not  prohibit  the  issuance  of 
subpoenas  to  complainants  or 
respondents  during  investigations; 
however,  neither  does  it  provide 
complainants  or  respondents  the  right  to 
request  subpoenas  or  conduct  discovery 
during  investigations.  Section  811 
grants  to  the  Secretary  the  right  to  issue 
subpoenas  and  order  discovery  in  the 
same  manner  as  such  subpoenas  could 
be  granted  or  discovery  ordered  by  a 
United  States  district  court.  In  granting 
this  authority  to  the  Secretary,  the 
Congress  authorized  the  issuance  of 
subpoenas  upon  the  request  of  a  party 
to  a  hearing  before  an  administrative 
law  judge,  as  provided  for  in  section 
812(c)  of  the  Fair  Housing  Act:  "At  a 
hearing  under  this  section,  each  party 
may  appear  in  person,  be  represented  by 
counsel,  present  evidence,  cross- 
examine  witnesses,  and  obtain  the 
issuance  of  subpoenas  under  section 
811"  (42  U.S.C.  3612(c)  (1996)). 

The  language  of  the  House  Report 
relied  upon  by  the  commenters  further 
supports  HUD's  interpretation  of  section 
811.  The  sentence  in  the  House  Report 
immediately  prior  to  the  one  cited  by 
the  commenters  states:  "The  Committee 
intends  that  subpoenas  and  discovery  be 
available  and  ordered  to  the  same  extent 
as  allowed  in  the  U.S.  district  courts." 

Had  the  Congress  intended  to  provide 
respondents  with  the  right  to  request 
subpoenas  during  investigations,  it 
could  have  retained  the  original  text  of 
section  811(b)  of  the  Fair  Housing  Act, 
which  expressly  established  such  a 
right.  The  deletion  of  that  provision  by 
the  1988  Act  indicates  that  the  Congress 
did  not  intend  to  create  such  a  right. 

The  statement  from  the  House 
Committee  Report,  which  sets  forth  the 
Committee's  intent  to  make  subpoenas 
and  discovery  available  to  the  same 
extent  as  in  Federal  district  court,  the 
language  of  section  811,  as  amended  in 
1988  to  eliminate  the  provisions 
allowing  respondents  to  request 
subpoenas,  and  section  812,  which 
authorizes  parties  to  an  administrative 
hearing  to  obtain  the  issuance  of 
subpoenas,  clearly  indicate  that  the 
Congress  intended  that  parties  to  a 
hearing  before  an  administrative  law 
judge  under  the  Fair  Housing  Act  have 
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the  same  rights  to  discovery  that  would 
be  available  were  the  action  to  be 
brought  in  Federal  district  court.  By 
amending  its  regulations  to  restrict  the 
issuance  of  subpoenas  in  support  of 
discovery  to  the  enforcement 
proceeding  itself,  HUD  is  complying 
v«rith  the  expressed  intent  of  the 
Congress. 

Furthermore,  to  allow  respondents  to 
conduct  and  compel  discovery  during 
an  investigation  as  well  as  during  a 
hearing  before  an  administrative  law 
judge  or  a  trial  in  Federal  district  court 
would,  in  effect,  allow  respondents 
"double  discovery"  during 
investigations  and  enforcement.  HUD 
believes  that  formal  judicial  discovery  is 
more  properly  limited  to  the  judicial 
proceeding  occurring  after  a  Charge  has 
been  issued.  HUD  interprets  the  Fair 
Housing  Act's  delegation  of  judicial 
authority  to  provide  for  discovery  by 
complainants  and  respondents  during 
an  enforcement  hearing  before  an 
administrative  law  judge  only. 

Respondent's  Ability  To  Prepare 
Defense 

Comment.  The  preamble  to  the 
August  8, 1996  interim  rule  emphasized 
that  the  interim  rule  did  not 
compromise  a  respondent's  ability  to 
conduct  its  own  investigation  of  the 
facts  and  prepare  its  own  defense.  Four 
commenters  disagreed  vvrith  this  point. 
These  commenters  believe  that  the 
■  interim  rule  would  prevent  a 
respondent  from  requesting  that  HUD 
obtain  information  which  could  lead  to 
a  Determination  of  No  Reasonable  Cause 
in  that  respondent's  case.  The 
commenters  believe  that  it  would  be 
improper  for  respondents  to  have  no 
opportimity  to  challenge  the  accuracy  of 
the  allegations  imderlying  a  complaint. 
One  commenter  complained  that  it 
would  be  unfair  "to  allow  one  side,  the 
complainant,  to  gather  information 
through  the  use  of  [HUD'sj  investigative 
powers,"  without  providing  similar 
investigative  means  to  the  respondent. 

HUD  response.  HUD  has 
responsibility  for  conducting  a  fair  and 
impartial  investigation  into  the  facts 
surroimding  alleged  violations  of  the 
Fair  Housing  Act.  To  that  end,  it  will 
consider  and  evaluate  all  information 
received,  from  whatever  source.  If  a 
respondent  knows  of  information  that 
will  be  of  assistance  to  HUD  in  reaching 
its  determination,  the  respondent 
should  make  that  information  known  to 
the  investigator.  Similarly,  should  a 
respondent  v^sh  to  challenge  the 
accuracy  of  information  possessed  by 
HUD,  it  may  present  all  information  at 
its  disposal  to  do  so.  This  rule  does  not 
affect  a  respondent's  ability  to  make 


HUD  aware  of  information  for  its  own 
investigative  purposes  or  challenge 
information  possessed  by  HUD,  and  it 
authorizes  HUD  to  act  on  information 
provided  by  complainants  and 
respondents  in  determining  whether 
HUD  should  issue  a  subpoena. 

Delays  in  HUD's  Investigation  Process 

Comment.  The  preamble  to  the 
August  8, 1996  interim  rule  stated  HUD 
was  issuing  this  rule  in  part  to  eliminate 
delays  in  investigations  which  are 
associated  with  subpoena  requests  and 
streamline  the  investigative  process. 
Two  commenters  disagreed  that  the 
interim  rule  would  expedite  HUD's 
investigation  of  fair  housing  complaints. 
One  of  these  commenters  referred  to 
statistical  data  included  in  the  report  on 
the  enforcement  of  the  1988 
Amendments  Act  prepared  by  the 
United  States  Conunission  on  Civil 
Rights  (Report): ' 

During  fiscal  year  1990,  M  percent  of  the 
complaints  were  closed  in  more  than  the 
target  100  days;  in  1991  the  figure  dropped 
to  62  percent;  in  1992,  it  dropped  further  to 
40  percent;  and  in  1993,  the  last  year 
reported,  it  dropped  to  39  percent 
Accordingly,  over  these  years,  while  the 
respondent  had  the  ability  to  request 
subp>oenas,  HUD's  f)erformance  in  closing 
cases  was  improved.  Report  at  41.  (Emphasis 
in  the  original.) 

The  commenter  wrote  that  the  cited 
Report  language  demonstrated  that  there 
are  other  reasons  for  the  delay  in  fair 
housing  investigations. 

Another  commenter  disagreed,  stating 
that  processing  subpoena  requests  can 
delay  the  investigative  process.  This 
commenter  acknowledged  that  it  is  in 
the  interest  of  both  complainants  and 
respondents  to  avoid  such  delays. 

HUD  response.  As  the  commenters 
recognized,  HUD  has  made  a  serious 
efl^ort  to  reduce  the  amoimt  of  time 
involved  in  investigations  and  to 
improve  its  own  performance  in 
expeditiously  closing  cases.  In 
accordance  with  the  President's 
initiative  on  regulatory  reform,  HUD  has 
undertaken  to  streamline  further  its 
complaint  processing  procedures.  In  the 
past,  subpoena  processing  has 
significantly  affected  case  closiOig 
periods  in  only  a  limited  ntunber  of 
cases;  however,  HUD  believes  that  the 
public  interest  in  reducing  regulatory 
burdens  is  best  served  by  eliminating 
obstacles  to  the  prompt  processing  of 
complaints  wherever  those  obstacles 
may  be  foimd.  While  there  are  other 
considerations  that  support  amending 
this  rule,  such  as  fairness  to  both 


■  United  States  Commission  on  Qvil  Rights,  The 
Fair  Housing  Amendments  Act  of  1968:  The 
Enforcement  Report  (1994). 


complainants  and  respondents,  the 
proper  role  of  HUD  in  investigations, 
and  conforming  Departmental  practice 
to  that  of  other  agencies  enforcing  civil 
rights  laws,  HUD  has  also  determined 
that  this  final  rule  will  improve  HUD's 
performance  and  reduce  the  overall 
burden  of  its  regulations  on  respondents 
and  complainants  alike. 

Appearance  of  Conflict  of  Interest 

Comment.  HUD  promulgated  this  rule 
in  part  to  prevent  the  appearance  of  a 
conflict  between  the  Department's  dual 
roles  as  investigator  and  as  arbiter  of 
discovery  disputes  between 
complainants  and  respondents.  One 
commenter  acknowledged  that  the 
current  rtile  creates  the  improper 
appearance  that  the  investigation  is  an 
adversarial  process  in  which  HUD  and 
the  complainant  share  the  same  interest. 
The  commenter  recognized  that  this  is 
not  the  case  and  that  HUD  conducts 
each  investigation  to  determine 
objectively  whether  the  Fair  Housing 
Act  has  been  violated.  For  this  reason, 
the  commenter  supported  amending  the 
rule  to  correct  that  improper  appearance 
of  partiality. 

Five  commenters  expressed  their 
doubt  that  the  interim  rule  would 
prevent  the  appearance  of  such  a 
conflict.  These  commenters  believe  that 
the  rule,  by  not  granting  to  respondents 
the  right  to  request  a  subpoena  during 
investigations,  created  the  appearance 
that  HUD  was  conducting 
investigations,  not  as  an  impartial 
arbiter,  but  as  an  advocate  of  the 
complainant.  One  commenter  noted  that 
many  complaints  are  filed  by  "testers" 
funded  by  HUD  through  programs  such 
as  the  Fair  Housing  Initiatives  Program 
(FHIP).  The  commenter  believes  that  in 
cases  where  HUD  has  played  such  an 
active  role  in  generating  the  complaint, 
the  impartiality  of  HUD's  investigation 
would  benefit  from  having  the  full 
participation  of  the  respondent  when 
inquiring  into  the  testing  procedures 
used. 

HUD  response.  HUD  provides  funding 
under  the  FHIP  program  to  state  and 
local  governments  and  public  or  private 
nonprofit  organizations  to  conduct  fair 
housing  education,  outreach,  and 
enforcement  activities  throughout  the 
countiy.  (See  42  U.S.C.  3616  note.) 
Complaints  submitted  by  organizations 
receiving  such  grants  are  investigated 
with  the  same  impartial  consideration 
as  all  other  alleged  Fair  Housing  Act 
violations. 

Hindrance  to  Conciliation  Efforts 

Comment.  Three  commenters  believe 
the  interim  rule  would  hinder  HUD's 
efforts  to  conciliate  fair  housing 
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complaints.  These  commenters  noted 
that  some  fair  housing  complaints  do 
not  provide  sufficient  information 
regarding  the  substance  of  the  particular 
alleged  discriminatory  behavior.  The 
commenters  wrote  that  most 
respondents  would  be  hesitant  to 
conciliate  or  settle  a  fair  housing 
complaint  before  having  the  opportunity 
to  investigate  fully  its  underlying  facts. 

HUD  response.  This  amendment  in  no 
way  limits  any  person's  ability  to 
conduct  an  investigation  of  the  facts 
surrounding  any  alleged  violation  of  the 
Fair  Housing  Act.  This  rule  only  limits 
a  respondent's  ability  to  use  HUD's 
authority  to  compel  discovery  during  an 
investigation.  Nothing  prevents 
respondents  from  conducting  their  own 
investigations  of  the  underlying  facts 
and  respondents  may  choose  to  delay 
conciliating  complaints  until  their  own 
investigations  are  completed.  In  the  vast 
majority  of  complaints  that  have  been 
conciliated,  conciliation  has  been 
accomplished  without  respondents 
resorting  to  formal  discovery  measures 
or  requesting  subpoenas.  This  rule  will 
not  significantly  affect  the  resolution  of 
Fair  Housing  Act  complaints  through 
,  conciliation,  which  %vill  continue  to  be 
an  important  tool  for  resolving 
complaints. 

Respondent's  Right  to  Conduct 
Discovery 

Coaunent.  Four  of  the  commenters 
objected  to  the  description  of  the 
interim  rule  as  announced  in  its 
preamble.  The  commenters  believe  that 
HUD  should  have  aimounoed  more 
clearly  that  the  interim  rule  effectively 
eliminated  all  discovery  rights  of  the 
respondent  during  the  investigative 
stage,  not  merely  the  right  to  have  a 
subpoena  issued  at  its  request. 

HUD  response.  HUD  intends  this  rule 
to  conform  its  investigative  process  to 
the  practice  of  other  Federal  agencies 
enforcing  civil  rights  laws  and  to 
simplify  and  streamline  the 
investigative  process:  therefore,  this  rule 
no  longer  provides  that  respondents 
may  use  HUD's  resources  to  compel 
formal  discovery  diuing  an 
investigation.  However,  it  should  be 
noted  that  both  complainants  and 
respondents  retain  the  ability  to  conduct 
their  own  investigations  of  the  facts 
surrounding  any  complaint.  Only  the 
use  of  formal  compulsory  discovery 
procedures  during  an  administrative 
investigation  has  been  eliminated  by 
this  rule.  HUD  has  emphasized  in  this 
Preamble  that  the  effect  of  this  final  rule 
is  to  end  "double  discovery"  and  limit 
a  respondent's  ability  to  request 
subpoenas  or  conduct  discovery  to 
hearings  before  administrative  law 


judges  or  civil  trials  in  Federal  district 
court. 

In  deciding  whether  to  amend  the 
existing  rule.  HUD  looked  to  the 
experience  of  other  Federal  agencies 
enforcing  civil  rights  laws  for  guidance 
on  this  issue.  A  review  of  the  relevant 
regulations  of  such  other  agencies, 
including  the  Equal  Employment 
Opportunity  Commission,  the 
Department  of  Education,  and  the 
Department  of  Justice,  revealed  that 
none  of  them  provide  for  such  "double 
discovery"  during  both  investigations 
and  enforcement  proceedings  as  was 
provided  for  in  HUD's  existing 
regulation.  The  Department  believes 
that  the  experience  of  other  Federal 
administrative  agencies  provides 
positive  guidance  for  this  decision  to 
streamline  and  simplify  the 
investigation  process. 

Department  of  Justice  Memorandum 

Comment.  The  preamble  to  the 
August  8. 1996  interim  rule  referred  to 
a  Department  of  Justice  opinion  to 
support  the  amendments  made  to 
§  103.215(b)  (61  FR  41480). ^  Three 
commenters  questioned  HUD's  reliance 
on  this  opinion.  These  commenters 
believe  that  the  opinion  was  not 
directed  to  the  issues  contained  in  the 
interim  rule,  but  rather  was  directed  to 
the  narrow  question  of  whether  an 
attorney-client  relationship  exists 
between  Department  of  Justice  attorneys 
and  complainants  under  the  Fair 
Housing  Act.  According  to  the 
commenters,  the  memorandum  does  not 
address  the  question  of  HUD's  role  in 
fair  housing  investigations,  nor  does  it 
define  the  relationship  between  HUD 
and  a  complainant  during  the 
investigation  stage  of  a  fair  housing 
proceeding. 

HUD  response.  The  commenters  are 
correct  in  stating  that  the  opinion  did 
not  reach  the  natiire  of  HUD's 
relationship  with  a  complainant  during 
Fair  Housing  Act  investigations.  To  the 
extent  that  the  opinion  supported 
HUD's  interpretation  of  its  role  in  the 
investigation  as  being  neutral  and 
impartial,  it  did  so  only  by  analogy. 
HUD  relies  on  that  opinion  in  support 
of  this  rule  only  to  the  extent  that  it 
states  that  even  after  a  Charge  of 
Discrimination  has  been  issued  and  the 
government  is  prosecuting  a  case  on  the 
complainant's  behalf,  a  government 
attorney's  obligation  is  to  enforce  the 
law.  not  to  advocate  for  either 


'  Assistant  Attorney  General  Walter  Dellinger. 
memorandum  to  Deval  L  Patrick.  Assistant 
Attorney  General  for  Civil  Rights.  The  Relationship 
Between  Department  Attorneys  and  Persons  on 
Whose  Behalf  the  United  States  Initiates  Cases 
Under  the  Fair  Housing  Act  (January  20, 1995). 


complainants  or  respondents.  This  is 
consistent  with  the  current  investigatory 
procedure  of  HUD  and  that  of  other 
agencies  enforcing  civil  rights  laws. 
HUD's  duty  in  both  investigations  and 
enforcement  proceedings  is  to  enforce 
the  law,  not  to  advocate  for  either  side, 
and  its  regulations  must  reflect  that  role. 

HUD 's  Justification  for  Interim 
Rulemaking 

Comment.  Five  of  the  commenters 
believe  that  HUD  should  have  solicited 
public  comment  prior  to  issuing  the 
August  8. 1996  rule  for  effect.  These 
commenters  questioned  the  justification 
for  interim  rulemaking  provided  by 
HUD  in  the  preamble  to  the  August  8. 
1996  rule. 

HUD  response.  HUD's  regulations  at 
24  CFR  part  10  (Rulemaking  Policy  and 
Procedures)  authorize  HUD  to  issue  a 
rule  for  immediate  effect  if  the  agency 
finds  good  cause  to  omit  advance  notice 
and  public  participation.  The  good 
cause  requirement  is  satisfied  when 
prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1).  In 
this  case,  the  public  interest  in  reducing 
the  burdens  of  HUD's  regulations  and 
expediting  Fair  Housing  Act 
investigations  has  been  served  through 
promulgation  of  the  interim  rule. 

HUD  has  not  received  any  requests  for 
subpoenas  by  respondents  subsequent 
to  the  effective  date  of  the  August  8. 
1996  interim  rule.  HUD  carefully 
reviewed  and  considered  all  comments 
received  on  the  interim  rule. 
Accordingly,  the  interim  rule  has  not 
impacted  a  respondent's  ability  to 
request  a  subpoena  prior  to  HUD's 
consideration  of  the  public  comments 
and  the  publication  of  this  final  rule. 

m.  Findings  and  Certifications 

Regulatory  Flexibility  Act.  The 
Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
streamlines  HUD's  regulations 
governing  fair  housing  complaint 
processing  (24  CFR  part  103). 
Specifically,  the  final  rule  removes  a 
provision  which  allows  a  respondent  to 
request  a  subpoena  during  a  fair  housing 
investigation.  The  removal  of  this 
provision  will  eliminate  the  delays 
associated  with  subpoena  requests  and 
expedite  the  investigation  process.  The 
rule  will  also  conform  HUD's 
investigative  practices  with  those  of 
other  Federal  administrative  agencies. 
The  rule  will  have  no  adverse  or 
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disproportionate  economic  impact  on 
small  businesses. 

Environmental  Impact.  In  accordance 
with  24  CFR  50.19(c)(3)  of  the  HUD 
regulations,  the  policies  and  procedures 
contained  in  this  rule  set  out 
nondiscrimination  standards  and, 
therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act. 

Executive  Order  12612,  Federalism. 
The  General  Counsel,  as  the  Designated 
Official  imder  section  6(a)  of  Executive 
Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  final  rule  is 
solely  concerned  with  HUD's  processing 
of  complaints  under  the  Fair  Housing 
Act.  No  programmatic  or  policy  changes 
will  result  from  this  rule  Uiat  would 
affect  the  relationship  between  the 
Federal  government  and  State  and  local 
governments. 

Executive  Order  12606,  The  Family. 
The  General  Counsel,  as  the  Designated 
Official  under  Executive  Order  12606, 
The  Family,  has  determined  that  this 


rule  will  not  have  the  potential  for 
significant  impact  on  family  formation, 
maintenance,  or  general  well-being,  and 
thus  is  not  subject  to  review  under  the 
Order.  The  only  amendments  made  by 
this  final  rule  are  to  HUD's  regulations 
governing  fair  housing  complaint 
processing.  This  final  rule  streamlines 
these  regulations  by  removing  the 
provision  which  authorizes  a 
respondent  to  request  the  issuance  of  a 
subpoena  during  an  investigation.  No 
significant  change  in  existing  HUD 
policies  or  programs  would  result  frt)m 
promulgation  of  this  final  rule,  as  those 
poUcies  and  programs  relate  to  family 
concerns. 

Executive  Order  12866,  Regulatory 
Planning  and  Review.  The  Office  of 
Management  and  Budget  (OMB) 
reviewed  this  rule  under  Executive 
Order  12866,  Regulatory  Planning  and 
Review.  OMB  determined  that  this  rule 
is  a  "significant  regulatory  action,"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  made  to  the  final 
rule  subsequent  to  its  submission  to 
OMB  are  identified  in  the  docket  file, 
which  is  available  for  public  inspection 
in  the  office  of  the  Department's  Rules 
Docket  Clerk.  Room  10276,  451  Seventh 


Street,  SW,  Washington,  DC  20410- 
0500. 

Unfunded  Mandates  Reform  Act.  The 
Secretary  has  reviewed  this  rule  before 
publication  and  by  approving  it 
certifies,  in  accordance  with  the 
Unfimded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1532),  that  this  rule  does  not 
impose  a  Federal  mandate  that  will 
result  in  the  expenditure  of  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

List  of  Subiecta  in  24  CFR  Part  103 

Administrative  practice  and 
procedure,  Aged,  Fair  housing. 
Individuals  with  disabilities. 
Intergovernmental  relations. 
Investigations,  Mortgages,  Penalties. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule 
published  at  61  FR  41480.  August  8, 
1996.  amending  24  CFR  part  103  is 
adopted  as  final  without  change. 

Dated:  February  13. 1997. 
Susan  M.  Forward, 

Deputy  Assistant  Secretary  for  Enforcemerit 

and  Investigations. 

(FR  Doc.  97-fl212  Filed  4-1-97;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  50  and  55 
[Dock*!  Na  FR-2206-F-O^ 

Protection  and  Enhanc«nMnt  of 
Environmental  Quality;  Technical  and 
Clarifying  Amendments 

AGENCY:  Office  of  the  Secretary.  tfUD. 
ACTKM:  Final  rule. 

SUMMARY:  On  September  27, 1996  (61 
FR  50914).  HUD  published  a  final  rule 
streamlining  and  updating  24  CFR  part 
50  in  its  entirety.  Part  50  describes  the 
procedures  used  by  HUD  to  carry  out  its 
responsibilities  under  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  the  NEPA-implementing 
regulations  of  the  Council  on 
Environmental  Quality,  and  the  other 
NEPA-related  Federal  environmental 
laws  and  authorities.  This  final  rule 
makes  several  technical  and  clarifying 
amendments  to  §  50.19  of  the  September 
27, 1996  rule.  Section  50.19  lists  those 
activities  which  are  excluded  from  the 
compliance  requirements  of  the  various 
environmental  authorities.  Further,  this 
rule  also  makes  a  correction  to  the 
preamble  of  the  September  27, 1996 
final  rule.  This  rule  also  makes  a 
necessary  conforming  amendment  to  24 
CFR  part  55  (Floodplain  Management). 
EFFECTIVE  DATE:  May  2. 1997. 
FOR  FURTHER  INFORMATWN  CONTACT: 
Richard  H.  Broun,  Director,  Office  of 
Community  Viability,  Room  7240, 
De{)artment  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW, 
Washington,  DC  20410-7000.  For 
telephone  communication,  contact 
Walter  Prybyla.  Deputy  Director  for 
Policy.  Environmental  Review  Division 
at  (2021.708-1201.  Hearing  or  speech- 
impaired  individuals  may  access  this 
niunber  via  TTY  by  calling  the  Federal 
Information  Relay  Service  number  at  1- 
800-877-8339.  (With  the  exception  of 
the  "800"  number,  these  telephone 
numbers  are  not  toll-free.) 

SUPPt^MENTARY  INFORMATION: 

L  Background 

A.  The  September  27,  1996  Final  Rule 

On  September  27. 1996  (61  FR  50914), 
HUD  published  a  final  rule  streamlining 
and  updating  24  CFR  part  50  in  its 
entirety.  Part  50  describes  die 
procedures  used  by  HUD  to  carry  out  its 
responsibilities  under  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C  4321-4347),  the 
NEPA-implementing  regulations  of  the 
Council  on  Environmental  Quality,  and 


the  other  NEPA-related  Federal 
environmental  laws  and  authorities  (see 
§  50.4  of  the  September  27.  1996  final 
rule).  The  September  27, 1996  final  rule 
became  effective  on  October  28, 1996. 

B.  Technical  and  Clarifying 
Amendments  to  the  September  27,  1996 
Final  Rule 

Section  50.19  of  the  September  27, 
1996  rule  lists  those  activities  and 
approvals  of  policy  dociunents  which 
are  categorically  excluded  from  the 
environmental  assessment  required  by 
NEPA  (except  in  extraordinary 
circumstances  as  described  in 
§  50.20(b))  and  are  not  subject  to  the 
compliance  requirements  of  the  related 
environmental  laws  and  authorities 
cited  at  §  50.4.  The  final  rule  makes  the 
following  technical  and  clarifying 
changes  to  this  section: 

1.  Refinancings  Under  HUD's  Loan 
Guarantee  Recovery  Fund  (I>GRF) 
Program 

Currently,  §  50.19(b)(21)  excludes  the 
"(rlefinancing  of  HUD-insured 
mortgages  that  will  not  allow  new 
construction  or  rehabilitation,  nor  result 
in  any  physical  impacts  or  changes 
except  for  routine  maintenance."  This 
provision  is  intended  to  apply  solely  to 
the  refinancing  of  HUD-insured 
mortgages  on  existing  properties.  Since 
publication  of  the  September  27,  1996 
final  rule,  the  issue  of  refinancings 
imder  HUD's  Loan  Guarantee  Recovery 
Fund  (LGRF)  program  (24  CFR  part  573) 
has  arisen  for  the  first  time.  This  final 
rule  updates  24  CFR  part  50  by  adding 
a  new  §  50.19(b)(24)  which  categorically 
excludes  HUD  guarantees  under  the 
LGRF  program  of  loans  that  refinance 
loans  and  mortgages  where  the 
refinancing  will  not  allow  further 
construction  or  rehabilitation,  nor  result 
in  any  physical  impacts  or  changes 
except  for  routine  maintenance. 
Compliance  with  §§  50.4(b)(1), 
50.4(c)(1).  and  51.303(a)(3),  however,  is 
required.  LGRF  refinancings  would  be 
identical  or  similar  to  HUD  refinancings 
of  HUD-held  mortgages  on  existing 
properties  allowed  under  §  50.19(b)(21) 
and  the  proposed  clarification  does  not 
constitute  a  substantive  change  to  the 
ciurent  rule.  HUD  has  determined  that 
such  refinancings  do  not  involve 
physical  development  and  should  be 
categorically  excluded  from 
environmental  assessment  under  NEPA 
and  listed  under  §  50.19  as  not  subject 
to  the  compliance  requirements  of  most 
of  the  related  environmental  laws  and 
authorities.  This  determination  is  based 
on  the  fact  that  unlike  HUD  financing  of 
proposed  physical  development  for 
which  a  full  environmental  review  and 


compliance  with  the  related  authorities 
is  required,  the  refinancing  of  existing 
loans  and  mortgages  would  apply  only 
to  already-completed  construction  and 
would  not  alter  physical  conditions  so 
as  to  trigger  compliance  with  most 
environmental  laws,  since  any  physical 
change  would  have  occurred  prior  to  the 
application  for  a  HUD  loan  guarantee. 
(Duly  three  of  the  environmental 
requirements  listed  in  §  50.4  would 
apply  to  refinancing  imder  the  LGRF 
program.  These  requirements  are  flood 
insiu-ance,  protection  of  coastal  barrier 
resources,  and  notification  of  airport 
hazards. 

A  conforming  amendment  to  24  CFR 
part  55  (Floodplain  Management)  is 
required  as  a  result  of  the  new 
categorical  exclusion  for  LGRF 
refinancings.  Part  55  covers  the 
proposed  acquisition,  construction, 
improvement,  disposition,  financing 
and  use  of  properties  located  in  a 
floodplain  for  which  approval  is 
required  either  from  HLJD  or  from  a 
grant  recipient  subject  to  24  CFR  part  58 
(Environmental  Review  Procedures  for 
Entities  Assuming  HUD  Environmental 
Responsibilities).  Paragraph  (b)  of 
§  55.12  describes  the  inapplicability  of 
24  CFR  part  55  to  certain  categories  of 
proposed  actions.  This  final  rule  adds  a 
new  paragraph  (b)(4)  to  §  55.12  for  HUD 
refinancings  of  loans  and  mortgages 
under  the  LGRF  program. 

2.  Lender  Insurance  Program 

Section  427  of  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1997 
(Pub.  L.  104-204.  approved  September 
26,  1996;  110  Stat.  2874.  2928)  (the 
Appropriations  Act)  amended  title  D  of 
the  National  Housing  Act  (12  U.S.C. 
1707  Bt  seq.)  to  provide  that  the 
Secretary  may  delegate  to  Direct 
Endorsement  (DE)  mortgagees  the 
authority  to  insure  mortgages  on  one-to 
four-family  properties.  Section 
50.19(b)(17)  of  the  September  27, 1996 
final  rule  provides  that  HUD's 
endorsement  of  one-to-four  family 
mortgage  insurance  under  the  DE 
program  is  not  subject  to  all  of  the 
individual  compliance  requirements  of 
the  Federal  laws  and  authorities  cited  in 
§  50.4;  compliance  vn\h  §§  50.4(b)(1). 
50.4(c)(1),  and  51.303(a)(3),  however,  is 
required.  Since  section  427  allows  HUD 
to  delegate  the  authority  to  insure 
mortgages  to  certain  eligible  DE 
mortgagees,  this  Lender  Insurance 
process  should  be  similarly  excluded 
from  certain  requirements.  Therefore, 
this  final  rule  amends  §  50.19(b)(17)  to 
include  the  Lender  Insurance  program. 


3.  Tenant-based  Rental  Assistance 

Currently.  §  50.19(b)(ll)  provides  that 
tenant-based  rental  assistance  is 
categorically  excluded  from  the 
assessment  required  by  NEPA  except  in 
extraordinary  circumstances 
(§  50.20(b)),  and  is  not  subject  to  the 
related  laws  cited  at  §  50.4,  Regarding 
the  approval  of  policy  documents  for 
tenant-based  rental  assistance,  HUD  is 
adding  a  parenthetical  to  clarify  that  the 
term  "leasing"  as  covered  in 
§  50.19(c)(1)  does  not  include  tenant- 
based  rental  assistance.  Paragraphs  (b) 
and  (c)  of  §  50.19  provide  a  list  of 
activities  and  policy  documents, 
respectively,  which  are  categorically 
excluded  from  the  environmental 
review  requirements  described 
elsewhere  in  part  50.  The  list  of  policy 
documents  in  §  50.19(c)  was  intended  to 
be  sufficiently  broad  to  encompass  any 
rules  and  notices  proposed  for 
publication  in  the  Federal  Register  by 
HUD  to  establish  the  policies  and 
procedures  necessary  for  the 
implementation  of  a  categorically 
excluded  activity  listed  in  §  50.19(b)  on 
the  condition  that  such  rules  and 
notices  otherwise  do  not  involve  real 
property  transfer,  physical  development 
or  standards  setting  described  in 
§  50.19(c)(1). 

4.  Other  Miscellaneous  Corrections  and 
Clarifications  to  §  50.19 

Currently,  §  50.19(b)(4)  categorically 
excludes  economic  development 
activity  costs  that  are  not  associated 
with  construction  or  expansion  of 
existing  operations.  This  final  rule 
clarifies  the  scope  of  the  exclusion  by 
revising  the  imprecise  phrase 
"expansion  of  existing  operations"  to 
refer  specifically  to  "physical  expansion 
of  existing  facilities."  Generally, 
economic  development  results  in  some 
kind  of  expansion.  Where  expansion 
occurs  in  ways  other  than  expansion  of 
the  physical  plant,  such  as  exjiansion  in 
sales  volume  or  number  of  employees. 
HUD  does  not  anticipate  significant 
environmental  impact  or  physical 
changes  that  would  trigger 
environmental  reviews  under  the 
related  environmental  laws  and 
authorities. 

A  new  paragraph  (c)(5)(ii)  is  added  to 
$  50.19  to  clarify  that  proposed  Notices 
of  Funding  Availability  (NOFA)  are 
categorically  excluded  where  an 
existing  regulation  or  guideline 
pertaining  to  the  NOFA  contains  no 
environmental  review  provisions 
because  the  regulation  or  guideline 
concerns  only  activities  listed  in 
§  50.19(b). 


The  final  rule  revises  §  50.19(cM6)  to 
refer  specifically  to  the  establishment 
and  review  of  income  Umits  and 
exclusions  with  regard  to  eligibility  for 
or  calculation  of  HUD  housing 
assistance  or  rental  assistance.  This 
activity  does  not  involve  physical 
development  or  standards  setting. 

C.  Corrected  Preamble  to  the  September 
27,  1996  Final  Rule 

The  preamble  to  the  September  27, 
1996  final  rule  included  a  list  of  HUD 
programs  subject  to  the  requirements  of 
24  CFR  part  50  (61  FR  50915-50916). 
HUD  wishes  to  make  the  following 
corrections  to  this  list. 

1.  The  HOPE  VI  RevitalizaUon 
Program  is  added  to  the  list  of  programs 
administered  by  the  Office  of  Public  and 
Indian  Housing.  This  program  will 
remain  subject  to  part  50  and  is  not 
affected  by  the  October  14, 1996 
effective  date  for  the  transition  to  24 
CFR  part  58  (Environmental  Review 
Procediu-es  for  Entities  Assiuning  HUD 
Environmental  Responsibilities)  of 
activities  imder  title  I  of  the  United 
States  Housing  Act  of  1937. 

2.  The  Nehemiah  Housing 
Opportunity  Grants  Program  (NHOP)  is 
deleted  from  the  list  of  programs 
administered  by  the  Office  of  Housing. 
The  Congress  is  no  longer  authorizing 
new  grants  under  NHOP. 

3.  Research  grants  authorized  under 
sections  1051-53  of  the  Lead-Based 
Paint  Hazard  Reduction  Act  of  1992 
(LBPHRA)  are  added  to  the  list  of 
activities  subject  to  24  CFR  part  50.  The 
only  lead-based  paint  grants  that  are 
statutorily  permitted  to  be  subject  to  24 
CFR  part  58  procedxu«s  are  the 
abatement  orTiazard  reduction  grants 
that  are  authorized  under  section  1011 
of  the  LBPHRA  or  under  the  1992  HUD 
appropriations  act. 

n.  Justification  for  Final  Rulemaking 

HUD  generally  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  Part  10  provides  for  exceptions 
to  the  general  rule  if  the  agency  finds 
good  cause  to  omit  advance  notice  and 
public  participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest"  (24  CFR  10.1).  HUD  finds  that 
in  this  case  prior  public  procedure  is 
imnecessary.  This  rule  does  not  make 
any  substantive  amendments  to  the 
September  27, 1996  final  rule.  The  rule 
clarifies  that  HUD's  guarantees  for  the 
refinancing  of  a  mortgage  or  loan  under 
the  LGRF  program  are  categorically 
excluded.  This  amendment  will  benefit 


eligible  program  participants  by 
facilitating  their  ability  to  secure  a  lower 
interest  rate.  This  rule  also  clarifies  that 
since  the  insurance  of  mortgages 
through  the  Direct  Endorsement  process 
is  categorically  excluded,  the  insurance 
of  mortgages  through  the  Lender 
Insurance  process  should  be  similarly 
excluded.  The  other  amendments  made 
by  this  final  rule  clarify  the  policies  and 
procedures  contained  in  the  September 
27, 1996  final  rule. 

m.  Findings  and  Certifications 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50, 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  during  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Stifeet,  SW..  Washington.  DC  20410- 
0500. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  have  no  federalism 
implications,  and  that  the  policies  are 
not  subject  to  review  under  the  Order. 
This  rule  is  limited  to  clarifying  HUD's 
implementation  of  its  responsibilities 
for  environmental  review  and  decision 
making  under  the  National 
Environmental  PoUcy  Act  and  other 
related  Federal  environmental  laws  and 
authorities. 

Executive  Oder  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  final  rule  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  This 
rule  clarifies  24  CFR  part  50,  which  sets 
forth  HUD's  regulations  governing  the 
protection  and  enhancement  of 
environmental  quality.  No  significant 
change  in  existing  HUD  policies  or 
programs  will  result  from  promulgation 
of  this  rule,  as  those  policies  and 
programs  relate  to  family  concerns. 

Regulatory  Flexibility  Act  . 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b)]  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
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rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
makes  several  technical  and  clarifying 
changes  to  the  September  27, 1996  final 
rule.  This  final  rule  will  have  no 
adverse  or  disproportionate  economic 
impact  on  small  entities. 

Unfunded  Mandates  Reform  Act 

The  Secretary  has  reviewed  this  rule 
before  publication  and  by  approving  it 
certifies,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1532),  that  this  rule  does  not 
impose  a  Federal  mandate  that  will 
result  in  the  expenditiue  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Catalog  of  Federal  Domestic  Assistance 

The  program  numbers  are  14.128- 
14.900. 

List  of  Subjects 

24CFRPart50 

Environmental  quality. 
Environmental  protection. 
Environmental  review  policy  and 
procedures,  Environmental  assessment. 
Environmental  impact  statement. 
Compliance  record. 

24  CFR  Part  55 

Floodplain  management,  Floodplains. 
Environmental  protection. 

Accordingly,  24  CFR  parts  50  and  55 
are  amended  as  follows: 

PART  50— PROTECTION  AND 
ENHANCEMENT  OF  ENVIRONMENTAL 
QUALITY 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Anthorily:  42  U.S.C  3S35(d)  and  4332;  and 
Executive  Order  11991.  3  CFR.  1977  Comp., 
p.  123. 

2.  Section  50.19  is  amended  by: 

a.  Revising  paragraph  (a): 

b.  Adding  a  heading  to  paragraph  (b); 
c  Revising  paragraph  (b)(14); 

d.  Revising  paragraph  (b)(17): 

e.  Adding  a  new  paragraph  (b)(24); 
and 

f.  Revising  paragraph  (c).  to  read  as 
follows: 

1 50.19    Cstegortcai  exclusions  not  sub)ect 
to  Um  FMtoral  law*  and  autttorttiM  citad  In 
fSO.4. 

(a)  General.  The  activities  and  related 
approvals  of  p>olicy  documents  listed  in 
paragraphs  (b)  and  (c)  of  this  section  are 
not  subject  to  the  individual  compliance 
requirements  of  the  Federal  laws  and 
authorities  cited  in  §  50.4,  unless 
otherwise  indicated  below.  These 


activities  and  approvals  of  policy 
documents  are  also  categorically 
excluded  bom  the  EA  required  by  NEPA 
except  in  extraordinary  circumstances 
(§  50.20(b)).  HUD  approval  or 
implementation  of  these  categories  of 
activities  and  policy  documents  does 
not  require  environmental  review, 
because  they  do  not  alter  physical 
conditions  in  a  manner  or  to  an  extent 
that  would  require  review  under  NEPA 
or  the  other  laws  and  authorities  cited 
at  §50.4. 

fb)  Activities.  (1)  Environmental  and 
other  studies,  resource  identification 
and  the  development  of  plans  and 
strategies. 
***** 

(14)  Economic  development  activities, 
including  but  not  limited  to,  equipment 
purchase,  inventory  financing,  interest 
subsidy,  operating  expenses  and  similar 
costs  not  associated  with  construction 
or  physical  expansion  of  existing 
facilities;  however,  in  the  case  of 
equipment  purchase,  compliance  with 
§  50.4(b)(1)  is  required. 
***** 

(17)  HUD's  endorsement  of  one-to- 
four  family  mortgage  insiuance  under 
the  Direct  Endorsement  program,  the 
insurance  of  one-to-four  family 
mortgages  under  the  Lender  Insurance 
program,  and  HUD's  acceptance  for 
insurance  of  loans  under  Title  I  of  the 
National  Housing  Act;  however, 
compliance  with  §§  50.4  (b)(1)  and  (c)(1) 
and  51.303(a)(3)  is  required. 

(24)  HUD  guarantees  under  the  Loan 
Guarantee  Recovery  Fund  Program  (24 
CFR  part  573)  of  loans  thaUrefinance 
existing  loans  and  mortgages,  where  any 
new  construction  or  rehabilitation 
financed  by  the  existing  loan  or 
mortgage  has  been  completed  prior  to 
the  filing  of  an  application  under  the 
program,  and  the  refinancing  will  not 
allow  further  construction  or 
rehabilitation,  nor  result  in  any  physical 
impacts  or  changes  except  for  routine 
maintenance;  however,  compliance  with 
§§  50.4  (b)(1)  and  (c)(1)  and  51.303(a)  is 
required. 

(c)  Approval  of  policy  documents.  (1) 
Approval  of  rules  and  notices  proposed 
for  publication  in  the  Federal  Ref^er 
or  other  policy  dociunents  that  do  not: 

(i)  Direct,  provide  for  assistance  or 
loan  and  mortgage  insiuance  for.  or 
otherwise  govern  or  regulate,  real 
property  acquisition,  disposition, 
leasing  (other  than  tenant-based  rental 
assistance),  rehabilitation,  alteration, 
demolition,  or  new  construcUon;  or 

(ii)  Establish,  revise,  or  provide  for 
standards  for  construction  or 


construction  materials,  manufactured 
housing,  or  occupancy. 

(2)  Approval  of  policy  documents  that 
amend  an  existing  document  where  the 
existing  document  as  a  whole  would  not 
fall  within  an  exclusion  in  this 
paragraph  (c)  but  the  amendment  by 
itself  would  do  so; 

(3)  Approval  of  policy  documents  that 
set  out  fair  housing  or 
nondiscrimination  standards  or 
enforcement  procediues  or  provide  for 
assistance  in  promoting  or  enforcing  fair 
housing  or  nondiscrimination; 

(4)  Approval  of  handbooks,  notices 
and  other  documents  that  provide 
operating  instructions  and  procedures 
in  connection  with  activities  under  a 
Federal  Register  document  that  has 
previously  been  subject  to  a  required 
environmental  review. 

(5)  Approval  of  a  Notice  of  Funding 
Availability  (NOFA)  that  provides 
funding  under,  and  does  not  alter  any 
environmental  requirements  of,  a 
regulation  or  program  guideline  that 
was  previously  published  in  the  Federal 
Register,  provided  that 

(i)  The  NOFA  specifically  refers  to  the 
environmental  review  provisions  of  the 
regulation  or  guideline;  or 

(ii)  The  regulation  or  guideline 
contains  no  environmental  review 
provisions  because  it  concerns  only 
activities  listed  in  paragraph  (b)  of  this 
section. 

(6)  Statutorily  required  and/or 
discretionary  establishment  and  review 
of  interest  rates,  loan  limits,  building 
cost  limits,  prototype  costs,  fair  market 
rent  schedules,  HUD-determined 
prevailing  wage  rates,  income  limits  and 
exclusions  with  regard  to  eligibility  for 
or  calculation  of  HUD  housing 
assistance  or  rental  assistance,  and 
similar  rate  and  cost  determinations  and 
related  external  administrative  or  fiscal 
requirements  or  procedures  which  do 
not  constitute  a  development  decision 
that  affects  the  physical  condition  of 
specific  project  areas  or  building  sites. 

PART  55— FLOODPLAIN 
MANAGEMENT 

3.  The  authority  citation  for  24  CFR 
part  55  continues  to  read  as  follows: 

Authority:  42  U.S.C  3535(d)  and  4001- 
4128;  E.O.  11988,  42  FR  26951,  3  CFR,  1977 
Comp.,  p.  117. 

4.  Section  55.12  is  amended  by 
revising  paragraph  (b)(3)  and  adding  a 
new  paragraph  (b)(4)  to  read  as  follows: 

$55.12    Inapplicability  of  24  CFR  part  55  to 
certain  categories  of  proposed  actions. 

***** 


(3)  HUD  actions  involving  the 
disposition  of  individual  tiUD-acquiied, 
one-  to  four-family  properties;  and 

(4)  HUD  guarantees  under  the  Loan 
Guarantee  Recovery  Fund  Program  (24 
CFR  part  573)  of  loans  that  re&iance 
existing  loans  and  mortgages,  where  any 
new  construction  or  rehabilitation 
financed  by  the  existing  loan  or 
mortgage  has  been  completed  prior  to 
the  filing  of  an  application  under  the 
program,  and  the  refinancing  will  not 
allow  further  construction  or 
rehabilitation,  nor  result  in  any  physical 
impacts  or  changes  except  for  routine 
maintenance. 

•        •        *        •        * 

Dated:  March  4, 1997. 
Andrew  M.  Cuomo, 
Secretary. 

(FR  Doc.  97-8291  Filed  4-1-97;  8:45  am] 
BIUJNQ  OOOC  4210-3I-P 


Wednesday 
April  2,  1997 


Part  V 


s       s       s 


Environmental 
Protection  Agency 

40  CFR  Part  91 

Control  of  Air  Pollutionr  Amendnient  to 
Emission  Requirements  Applicable  to 
New  Gasoline  Spark-Ignition  Marine 
Engines;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart91 

[FRL-6805-7] 

Control  of  Air  Pollution;  Amendment  to 
Emission  Requirements  Appllcalile  to 
New  Gasoline  Sparti-ignition  IMarine 
Engines 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rulemaking  amends  the 
regulations  applicable  to  new  gasoline 
spark-ignition  marine  engines  to  address 
an  oversight  regarding  the  production 
line  testing  program  in  the  final 
regulations  published  on  October  4, 
1996,  (61  FR  52087).  No  air  quality 
impact  is  expected  from  these 
amendments.  This  amendment  will 
allow  spark-ignition  marine  engine 
manufacturers  to  delay  the 
implementation  of  the  production  line 
testing  program  until  MY  1999  for 
outboard  mgines  and  until  MY  2000  for 
personal  watercraft  engines. 
DATES:  This  final  rule  takes  effect  on 
April  2. 1997. 

ADDRESSES:  For  information  or 
compliance  assistance,  manufacturers 
who  must  comply  with  this  regulation 
may  contact  the  Office  of  Mobile 
Sources,  Engine  Programs  and 
Compliance  Division,  Engine 
Compliance  Programs  Group  (6403J), 
401  M  Street  S.W.,  Washington,  D.C 
20460. 

Materials  relevant  to  this  rulemaking 
are  contained  in  Docket  Niunber  A-92- 
28  and  may  be  reviewed  at  that  location 
from  8:00  am  until  5:30  pm  M(Miday 
through  Friday.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
by  EPA  for  photocopying. 
FOR  FURTHER  MFORMATWN  CONTACT: 
James  Blubaugh,  Office  of  Mobile 
Sources,  Engine  Programs  and 
Compliance  Division  (6403J).  401  M 
Street  S.W.,  Washington,  D.C  20460, 
202-233-9244. 

SUPPLafBfTARY  INFORMATION: 

L  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  which  manu£act\ire 
spark-ignition  marine  engines. 
Regulated  categories  and  entities 
indude: 


Category 


Industry 


Examples  o(  regUated  entities 


Manufactuiers  ol  spertt  ignition 
mahne  engines. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
hsted  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
product  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §91.1  of  title  40 
of  the  Code  of  Federal  Regulations.  If 
you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  product,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

n.  Obtaining  Copies  of  the  Regulatory 
Language 

Electronic  Copies  of  Rulemaking 
Doctmients:  Electronic  copies  of  the 
preamble  and  the  regulatory  text  of  this 
rulemaking  are  available  via  the  Internet 
on  the  Office  of  Mobile  Sources  (OMS) 
Home  Page  (http://www.epa.gov/ 
OMS  WWW/). 

Users  can  find  Marine  Engine 
information  and  documents  through  the 
following  path  once  they  have  accessed 
the  OMS  Home  Page:  "Marine  Engines." 
Electronic  copies  of  the  preamble  and 
the  regulatory  text  of  this  rulemaking 
are  also  available  on  the  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS)  Technology  Transfer  Network 
Bulletin  Board  System  (TTN  BBS). 
Users  are  able  to  access  and  download 
TTN  BBS  files  on  their  first  call.  Alter 
logging  onto  TTN  BBS,  to  navigate 
through  the  BBS  to  the  files  of  interest, 
the  user  must  enter  the  appropriate 
command  at  each  of  a  series  of  menus. 
The  steps  required  to  access  information 
on  this  rulemaking  are  listed  below.  The 
service  is  free,  except  for  the  cost  of  the 
phone  call. 

TTN  BBS:  919-541-5742  (1.200- 
14,400  bps,  no  parity,  eight  data  bits, 
one  stop  bit).  Voice  help:  919-541- 
5384.  Internet  address:  TELNET 
ttnbb8.rtpnc.epa.gov  Off-Une:  Mondays 
from  8:00-12:00  Noon  ET. 

1.  Technology  Transfer  Network  Top 

Menu:  GATEWAY  TO  TTN 
TECHNICAL  AREAS  (Bulletin 
Boards) 

2.  TTN  TECHNICAL  INFORMATION 

AREAS:  OMS— Mobile  Sources 
Information 

3.  OMS  BBS-MAIN  MENU  FILE 

TRANSFERS:  Rulemaking  & 
Reporting 

4.  RULEMAKING  PACKAGES:  Nonroad 

5.  Nonroad  Rulemaking  Area:  File  Area 

#2  .  .  .  Nonroad  Engines 

6.  Nonroad  marine  engines 


At  this  stage,  the  system  will  list  all 
available  nonroad  marine  engine  files. 
To  download  a  file,  select  a  transfer 
protocol  which  will  match  the  terminal 
software  on  your  computer,  then  set 
your  own  software  to  receive  the  file 
using  that  same  protocol. 

If  unfamiliar  with  handling 
compressed  (i.e.,  ZIP'd)  files,  go  to  the 
TTN  top  menu,  System  Utilities 
(Command:  1)  for  information  and  the 
necessary  program  to  download  in  order 
to  unZIP  the  files  of  interest  after 
downloading  to  your  computer.  After 
getting  the  files  you  want  onto  your 
computer,  you  can  quit  TTN  BBS  with 
the  <G>oodbye  command. 

m.  Table  of  Contents 
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n.  Obtaining  Copies  of  the  Regulatory 
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A.  Statutory  Authority 
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V.  Implementation  Dates  for  the  Production 
Line  Testing  Program 
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B.  Regulatory  Approach 
VH.  Final  Action 

VIII.  Cost  Effectiveness 

IX.  Administrative  Requirements 

A.  Administrative  Designation 

B.  Reporting  and  Recordkeeping 
Requirements 

Q  Impact  on  Small  Entities 

D.  Submission  to  Congress  and  the  General 

Accounting  Office 
B.  Unfunded  Mandates  Act 

IV.  SUtutory  Authority  and 
Background 

A.  Statutory  Authority 

Authority  for  the  action  in  this  notice 
is  granted  to  EPA  by  sections  206,  208, 
213,  and  301(a)  of  the  Clean  Air  Act  as 
amended  (42  U.S.C.  7525,  7542,  7547. 
and  7601(a)). 

B.  Background 

EPA  promulgated  final  regulations 
applicable  to  gasoline  spark-ignition 
marine  engines  (marine  SI  engines)  on 
July  31, 1996  (61  FR  52087.  October  4, 
1996). 

In  the  Supplemental  Notice  of 
Proposed  Rulemaking  for  the  marine  SI 
rule  (61  FR  4600,  February  7, 1996). 
EPA  proposed  that  the  compliance  date 
for  the  production  line  testing  program 
be  delayed  one  year.  The  program 
would  become  effective  in  model  year 
1999  for  outboard  engines  and  in  model 
year  2000  for  personal  watercraft 
engines.  This  would  allow  marine  SI 
engine  manufacturers  time  to  prepare 
their  production  facilities  with  all  of  the 
necessary  equipment  and  rteources  to 
comply  with  the  production  line  testing 


requirements.  Comments  received  from 
industry  during  the  comment  period 
indicated  their  support  for  sudi  a  delay, 
and  there  were  no  adverse  comments 
regarding  the  delay.  In  the  Summary 
and  Analysis  of  Comments  IDocument 
supporting  the  final  rule,  EPA  stated 
that  the  production  line  testing  program 
becomes  effective  in  model  year  1999 
for  outboard  engines  and  in  model  year 
2000  for  personal  watercraft  engines. 
(Suimnary  and  Analysis  of  Comments, 
Emission  Standards  for  New  Gasoline 
Spark-Ignition  Marine  Engines,  June 
1996).  Inadvertently,  this  decision  was 
not  reflected  in  the  regulatory  text. 

V.  Implementation  Dates  for  the 
Production  Line  Testing  Program 

A.  Discussion 

Today's  notice  finalizes  the  provision, 
as  intended  by  EPA,  to  implement  the 
production  line  testing  program  in 
model  year  1999  for  outboard  engines 
and  in  model  year  2000  for  personal 
watercraft  engines. 

As  indicated  above,  in  the 
Supplemental  Notice  of  Proposed 
Rulemaking  for  the  marine  SI  rule  (61 
FR  4600.  February  7.  1996),  EPA 
proposed  that  the  requirements  for  the 
production  line  testing  program  become 
effective  in  model  year  1999  for 
outboard  engines  and  in  model  year 
2000  for  personal  watercraft  engines. 
Comments  received  from  industry 
during  the  conmient  period  indicated 
their  support  for  such  a  delay.  There 
were  no  adverse  comments  regarding 
the  delay.  Today's  notice  corrects  an 
oversight  and  finalizes  a  provision,  as 
proposed  in  the  SNPRM,  that 
implements  the  production  line  testing 
program  in  model  year  1999  for 
outboard  engines  and  in  model  year 
2000  for  personal  watercraft  engines. 

B.  Regulatory  approach 

The  Agency  is  implementing  the 
desired  changes  by  amending  the 
existing  Manufacturer  Production  Line 
Testing  Program  applicability  provision 
at  40  CFR  91.501.  The  amendment  adds 
language  regarding  the  applicable  date 
of  the  manufacturer  production  line 
testing  program. 

VU.  Final  Action 

The  Clean  Air  Act  and  Administrative 
Procedure  Act  generally  require  EPA  to 
provide  prior  notice  and  opportimity  for 
public  comment  before  issuing  a  final 
rule.  42  U.S.C.  7607(d).  5  U.S.C.  553  (b). 
(c).  Rules  are  exempt  from  this 
requirement  if  EPA  finds  for  good  cause 
that  notice  and  conunent  are 
unnecessary.  42  U.S.C  7607(d)(1),  5 
U.S.C.  553(b)(3)(B). 


EPA  has  determined  that  providing 
prior  notice  and  opj>ortunity  for  public 
comment  on  the  amendment  of  the 
applicability  date  for  the  marine  SI 
engine  production  line  testing  program 
is  uimecessary.  As  discussed  above,  this 
notice  corrects  an  oversight  by  the 
Agency  in  preparing  the  final 
regulations  for  marine  SI  engines.  In 
1995.  the  Agency  proposed  a  delay  in 
the  implementation  date  of  the 
production  line  testing  program  and 
offiered  an  opportimity  for  comment  on 
that  proposal.  A  repetition  of  that  notice 
and  opportunity  for  public  comment  is 
unnecessary  given  that  EPA  is  merely 
correcting  an  oversight  in  the 
preparation  of  the  final  regulations. 

For  the  same  reasons.  EPA  believes 
there  is  good  cause  for  making  the 
amendment  contained  in  this  notice 
effective  immediately.  See  5  U.S.C. 
553(d). 

Vni.  Cost  Effectiveness 

This  rulemaking  alters  an  existing 
provision  by  allowing  marine  SI  engine 
manufactiu«rs  to  have  greater  flexibility 
in  implementing  the  production  line 
testing  program.  Therefore,  because  this 
rulemaking  alters  an  existing  provision, 
and  that  alteration  provides  regulatory 
relief,  there  are  no  additional  costs  to 
marine  SI  engine  manufacturers 
associated  with  this  specific  final 
action. 

The  costs  and  emission  reductions 
associated  with  the  Marine  SI  rule  were 
developed  for  the  October  4, 1996,  final 
rulemaking.  The  change  being 
implemented  today  does  not  affect  the 
costs  and  emission  reductions 
published  as  part  of  that  rulemaking, 
because  the  change  implemented  today 
was  factored  into  the  development  of 
those  costs  and  emission  reductions. 

IX.  Administrative  Requirements 

A.  Administrative  Designation 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  miUion  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 


(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  ^nandates,  \he 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Reporting  and  Recordkeeping 
Requirements 

This  final  rulemaking  does  not  change 
the  information  collection  requirements 
submitted  to  and  approved  by  OMB  in 
association  with  the  Marine  SI  final 
rulemaking  (61  FR  52087,  October  4, 
1996). 

C.  Impact  on  Small  Entities 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  businesses. 
Instead,  this  rulemaking  will  provide 
regulatory  relief  to  both  large  and  small 
volume  engine  manufacturers  by 
permitting  greater  flexibility  in 
implementing  the  production  line 
testing  program. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
Public  Law  104-121,  EPA  submitted  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

E.  Unfunded  Mandates  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  Public 
Law  104-4.  EPA  must  prepare  a 
budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  goverrunents  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Under  Section  205.  EPA  must  select  the 
least  costly,  most  cost  effiective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
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consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  take  certain 
steps  before  finalizing  a  rule  that  may 
significantly  or  uniquely  affect  small 
governments. 

EPA  has  determined  that  the  action 
finalized  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  and  does  not  significantly 
or  uniquely  affect  small  govenunents. 

List  of  Subjects  in  40  CFR  Part  91 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Confidential 
business  information.  Imports, 


Incorporation  by  reference.  Labeling, 
Nonroad  source  pollution.  Reporting 
and  recordkeeping  requirements. 

Dated:  March  27, 1997. 
Carol  M  Browno'. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations,  is  amended  as 
set  forth  below. 

PART  91— CONTROL  OF  EMISSIONS 
FROM  MARINE  SPARK-IGNITION 
ENGINES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  Sections  203,  204,  205,  206, 
207.  208,  209.  213.  215,  216.  and  301(a)  of 


the  Clean  Air  Act,  as  amended  (42  U.S.C 
7522,  7523,  7524,  7525,  7541,  7542,  7543. 
7547,  7549,  7550.  and  7601(a)). 

2.  Section  91.501  is  amended  by 
adding  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 

$91,501    AppiicabUity. 

(a)*  *  • 

(1)  This  subpart  F  applies  to  marine 
spark-ignition  outboard  engines 
begiiming  with  model  year  1999. 

(2)  This  subpart  F  applies  to  marine 
spark-ignition  personal  watercraft 
engines  beginning  with  model  year 
2000. 

***** 
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REMINDERS 

The  items  in  this  list  were 
edHorially  cofnptled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  APRIL  2,  1997 

AGRICULTURE 
DEPARTMENT 

Farm  Sarvic*  Agency 

-   Farm  marKeting  quotas. 
acreage  alotments,  arxl 
production  adjustments: 

Tobacco;  published  4-2-97 

DEFENSE  DEPARTMENT 

Navy  Department 

Privacy  Act;  implementation; 
published  4-2-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pdution  control:  new 
motor  vehicles  and  er^gines: 

Gasoline  sparV-ignition 
marine  engines;  emission 
requirements;  published  4- 
2-97 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodKies: 

Propamocarb  hydrochtoride; 
published  4-2-97 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loan  policy: 
Depository  and  norv 
depository  lerxlers; 
fir^ancing  and 
securitization  of 
unguaranteed  portions  of 
Srrall  Business  Act 
guararrteed  loans; 
published  4-2-97 

SOCUL  SECURITY 
ADMINISTRATION 

Social  Security  benefits: 

Federal  old  age,  survivors 
and  disabtlity  insurance- 
Earnings  report;  published 
4-2-97 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Anchorage  regulations: 

New  Yortq  published  3-3-97 
Drawtjridge  operations: 

Louisiana;  pubished  3-3-97 

TRANSPORTATION 
DEPARTMENT 

Debarment  and  suspension 
r        (nonprocurement),  published 
4-2-97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Haaith 
Inspection  Service 
Exportation  arxj  importation  of 
animals  and  animal 
products: 

Exotic  Newcastle  Disease; 
d»ease  status  change — 
Great  Britain;  comments 
due  by  4-8-97; 
pubKshed  2-7-97 

AGRICULTURE 

DEPARTMENT 

Cooperative  State  Research, 

Education,  and  Extension 

Service 

Small  business  inrwvation 

research  grants  program; 

administrative  provisions; 

comments  due  t)y  4-10-97; 

published  3-11-97 

AGRICULTURE 
DEPARTMENT 
Food  and  Consumer  ServIca 

Child  nutrition  programs: 
Child  and  adult  care  food 
program- 
Day  care  home 
reimbursements; 
targetir^  improvement; 
comments  due  by  4-7-, 
97;  published  1-7-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 

Northeastem  United  States 
fisheries — 

Nont>east  multispecies; 
comments  due  by  4-7- 
97;  published  3-19-97 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  grourxlfish; 
comments  due  by  4-8- 
97;  published  2-7-97 
Magnuson-Stevens  Fishery 
Conservation  and 
Management  Act; 
irrplementation: 
Limited  access  permits; 
central  title  and  lien 
registry;  comments  due  t>y 
4-7-97;  published  3-6-97 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Berry  AmerxlmefTt 
application  to  synttietic 
fabric  arxl  coated 
synttietic  fabric  and 
contracts  and 
subcontracts  for 
commercial  items; 


comments  due  by  4-8-97; 
published  2-7-97 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 

Commission 

l^tural  gas  companies 
(Natural  Gas  Act): 
Authorization  to  construct, 
operate,  or  modify 
facilities  used  for 
exportation  or  importation 
of  natural  gas;  comments 
due  by  4-11-97;  published 
2-10-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans: 
Preparation,  adoption,  and 

submittal — 

Sulfur  oxide  (sulfur 
dioxide)  emissions 
reduction;  comments 
due  by  4-11-97; 
published  3-20-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Delaware;  comments  due  t>y 

4-11-97;  published  3-12- 

97 
Illinois;  comments  due  by  4- 

11-97;  published  3-12-97 
Oregon;  comments  due  by 

4-7-97;  published  3-7-97 
Pennsylvania;  comments 

due  by  4-10-97;  published 

3-11-97 
Virginia;  comments  due  by 

4-11-97;  published  3-12- 

97 
Air  quality  implementation 
plans;  VAVapproval  arxj 
promulgation;  various 
States;  air  quality  planning 
purposes:  designation  of 
areas: 

Oregon;  comments  due  by 
.  4-7-97;  published  3-7-97 
Virginia;  comments  due  t>y 

4-11-97;  published  3-12- 

97 
Washington  et  al.; 

comments  due  tjy  4-7-97; 

published  3-7-97 
Hazardous  waste  program 
auttK>rizations: 
Nevada;  comments  due  by 

4-7-97;  published  3-7-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  tat)le  of 
assignments: 
Arttansas;  comments  due  bf 

4-7-97;  published  2-21-97 
Idaho;  comments  due  t>y  4- 

7-97;  published  2-21-97 
IIKrxMs;  comments  due  by  4- 

7-97;  published  2-21-97 


Kentucky;  comments  due  t>y 
4-7-97;  published  2-21-97 

Louisiana;  comments  due  by 

4-7-97;  published  2-21-97 
Montana;  comments  due  by 

4-7-97;  published  2-21-97 
North  Daltota;  comments 

due  by  4-7-97;  published 

2-21-97 

Tennessee;  comments  due 
by  4-7-97;  published  2-21- 
97 

Utah;  comments  due  by  4- 
7-97;  published  2-21-97 

Washington;  comments  due 
by  4-7-97;  published  2-21- 
97 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
Robert  T.  Stafford  Disaster 
Relief  and  Emergency 
Assistance  Act — 
Criminal  and  Civil 
penalties;  comments 
due  by  4-11-97; 
published  2-10-97 

GOVERNMENT  ETHICS 
OFFICE 

Conflict  of  interests; 
Executive  agency  ethics 
training  programs; 
comments  due  t>y  4-11- 
97;  published  3-12-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives:      * 
Paper  and  papertioard 
compor>ents — 
PerfluoroalkyI  sut>stituted 
phophate  ester  acids, 
amnrxxiium  salts; 
comments  due  by  4-7- 
97;  published  3-7-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Haaith  Service 
Fellowships,  internships, 
training: 

National  Institutes  of  Health 
clinical  research  loan 
repayment  program  for 
Individuals  from 
dteadvantaged 
backgrounds;  comments 
due  t)y  4-11-97;  published 
2-10-97 

JUSTICE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  4-7-97; 
published  3-7-97 

PERSONNEL  MANAGEMENT 
OFHCE 

Employment 
Reduction  in  force — 
Retention  service  credit 
received  based  on  job 


performance;  comments 
due  by  4-7-97; 
published  2-4-97 

TRANSPORTATION 
DEPARTMENT 

Fadaral  Aviation 
Administration 

Aiiworthiness  directives: 
British  Aerospace; 
comments  due  by  4-9-97; 
published  2-28-97 

Construcciones 
Aeronauticas,  S.A.; 


comments  due  by  4-10- 
97;  published  3-3-97 

Eurocopter  DeutscNand 
GmbH;  comments  due  by 
4-7-97;  published  2-4-97 

McDonnell  Douglas; 
comments  due  by  4-7-97; 
published  2-26-97 

Mitsubishi:  comments  due 
by  4-7-97;  published  2-26- 
97 

Raytheon;  comments  due  by 
4-7-97;  published  1-29-97 


Class  D  airspace;  comments 
due  by  4-7-97;  published  2- 
20-97 
Class  E  airspace;  comments 
due  by  4-7-97;  published  2- 
19-97 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes,  etc.: 
Basis  reduction  due  to 
discharge  of 
indebtedness;  comments 
due  by  4-7-97;  pubished 
1-7-97 


Income  taxes: 

Inflatiorvlndexed  debt 
instruments;  cross- 
refererwe;  comments  due 
by  4-7-97;  pubished  1-6- 
97 

Obfigaboiv- shilling 
transactions,  multiple- 
party;  realized  income  and 
deductions;  commerts 
due  by  4-8-97;  published 
12-27-96 
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CFR  ISSUANCES  1997 

January-April  1997  EdHions  and  ProJ«;tBd  July.  1997 

Editions 

TTiis  list  sets  out  the  CFR  issuances  for  ttw  January-Apri  1997 
editions  and  projects  the  puMcaiion  pians  tor  the  July,  1997 
quarter.  A  projected  schedule  that  will  include  the  October,  1997 
quarter  wiH  appear  in  the  first  Federal  neglrter  issue  of  October. 

For  pricing  Information  on  wnlleble  1996-1997  voiumea 
conault  the  CFR  dieddist  wlilcli  appears  every  Monday  In 
mo  rwmi  iwgmar . 

Pricing  information  is  not  available  on  protected  issuances.  The 
weeMy  CFR  checMst  and  the  monthly  List  of  CFR  Sections 
Affected  wH  continue  to  provide  a  cumulative  list  of  CFR  tides 
and  parts,  revision  date  and  price  of  each  volume. 

Normcdiy,  CFR  volumes  are  revised  according  to  the  folowing 
schedule: 

Titles  1-16-^lanuary  1 
Tittes  17-27— April  1 
Trties  28-41 -Ouly  1 
Tities  42-50— October  1 

AH  volumes  listed  t>eiow  wil  adhere  to  ttiese  scheduled  revision 
dates  unless  a  notation  in  the  listing  indicates  a  deferent  revision 
date  tor  a  particular  volume. 


TItias  ravisad  as  of  January 

1. 1997: 

TW* 

CFR  Index 

1-199 

200-End 

1-2  (Revieed  as  of  Feb.  1. 

1997) 

10  Parts: 

0-50 

51-199 

200-499 

4 

500-End 

5  Parts: 

11 

1-699 

700-1199 

12  Parts: 

1200-End 

1-199 

200-219 

9  [neeerved] 

220-299 

300^99 

7Parts: 

500-599 

0-26 

600-end 

27-52 

53-209 

13 

210-299 

300-399 

14  Parts: 

40(^-699 

1-59 

70O-«99 

60-139 

900-999 

140-199 

1000-1199 

200-1199 

1200-1499 

1200-€nd 

1500-1899 

1900-1939 

15  Parts: 

1940-1949 

0-299 

1950-1999 

300-799 

2000-End 

aOO-End 

• 

16  Parts: 

0-999 

9Parts: 

1000-End 

Tttlas  revised  as  of  April  1, 1997: 

TMto 


1-140 

141-199 

200-End 

20  Parts: 

1-399 

400-499 

500-End 


21 

1-99 

100-169 

170-199 

200-299 

300-499 

500-699 

600-799 

800-1299 

1300-End 

22  Parts: 

1-299 
300-End 

23 

24  Parts: 

0-199 

200-219 

220-499 


500  609 

700-1699 

1700-End 

25 

26  Parts: 

1  (§§1.0-1-1.60) 

1  (§§1.61-1.169) 

1  (§§1.170-1.300) 

1  (§§1.301-1.400) 

1  (§§1.401-1.440) 

1  (§§1.441-1.500) 

1  (§§1.501-1.640) 

1  (§§1.641-1.850) 

1  (§§1.851-1.907) 

1  (§§1.908-1.1000) 

1  (§§1.1001-1.1400) 

1  (§1.1401-End) 

2-29 

30-39 

40-49 

50-299 

300-499 

500-699  (Cover  only) 

600-End 

27  Parts: 

1-199 
200-End 


Projected  July  1. 1997  editions: 
THIa 

35 


281 

0^2 
43-End 

29  Parts: 

0-99 

100-499 

500-899 

900-1899 

1900-1910.999 

1910.1000-End 

1911-1925 

1926 

1927-End 

30  Parts: 

1-199 

200-699 

700-End 

31  Parts: 

0-199 
200-End 

32  Parts: 

1-190 

191-399 

400-629 

630-699  (Cover  only) 

700-799 

800-End 


171 

1-199 

200-239 

240-End 


18  Parts: 

1-399 
40O-End 

19  Parts: 


331 

1-124 

125-199 

200-End 

34  Parts: 

1-299 

300-399 

400-End 


36  Parts: 

1-199 

200-299 

300-End 

37 

38  Parts: 

0-17 
18-End 

39 

40  Parts: 

1-49 

50-51 

52  (§52.01—52.995) 

52  (§52.1019  to  end) 

53-59 

60 

61-62 

6a-71 

72-80  • 

81-85 

86 

87-135 

136-149 

150-189 

190-259 

260-265 

266-299 

300-399 

400-424 

425-699 

700-789 

790-End 
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41  Parts: 

Chs.  1-100 
Ch.  101 


Chs.  102-200 
Ch.  201 -End 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Presidential 
Documents 


Thto  uniqu*  tsrviM  prowidM  up-to-date 

Tha  Waaidy  Compitation  carries  a 

■NUIIIMBOn  on  nraMMTMl  POKMS 

MoTMlay  dateline  arKJ  covers  materials 

released  during  ttie  preceding  week. 

Ml  twt  of  ttw  PrMktonrs  puMc 

Eactt  issue  includes  a  Table  of 

ip96chMi  stBtsmsnls,  ntoMCOM  to 

Contents,  lists  of  acts  approved  by 

CongrtMt  raws  confsrancos,  and  ottwr 

the  President,  nominations  submitted 

Piwidanliil  mtMiWt  raliMiJ  by  tha 

to  the  Senate,  a  checklist  of  White 

frnna  nouaai 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  put)lished  quarterly. 

Published  by  tha  Office  of  the  Federal 
Ragistar,  National  AfcNvas  and 
nacords  Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


*5420 


OodK 


Charge  your  order. 

It's  Easyl 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


LJ  YES,  please  enter . 


.  one  year  subscriptions  for  the  WccUy  CewplatiBB  of  Pit  iM*  atial 
can  keep  up  to  date  on  Presidential  activities. 

□  $137.00  First  Class  Mail  □   $80.00  Regular  Mail 

.Price  includes 


(PD)soI 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(ConfMiiy  or  penoiMl  name) 


(Please  type  or  print) 


(Additioaal  addren/attentioa  line) 


(Street 


(Cay,  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchaie  order  no.) 


Faeprtvnc^i 

Q  Do  not  make  my  name  availabte  to  other  mailen 


Q  Chedc  payable  to  Superintendent  of  Documents 

a  GPO  Deposit  Account        [MM    l~n  -  D 

Q  VISA  Q  MasterCard  '    "    '    ' 


n 


(expiratioa) 


I ^  irrn 

(Authorizing  signature)  >'*^ 

Themk  you  for  yomr  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 
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Briefings  on  how  to  ow  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  see 

announcement  on  the  inside  cover  of  this  issue 


Now  Available  Online 

Code  of  Federal  Regulations 
GPO  Access 

(Selected  Volumes) 

Free,  easy,  cmline  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  tiUes  wiU  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  onliite 
service  as  they  become  available. 

http:y/www.access.gpo.gov/nara/cfr 

For  additional  infonnation  on  GPO  Aceest  products, 
services  and  access  methods,  see  page  n  or  contact  the 
GPO  Access  User  Support  Team  via: 

•k    Phone:  toll-free:  1-888-293-6498 
•k    Email:  gpoaccessdgpo.gov 
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by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the  Federal 
Register  Act  (49.Stat.  500.  as  amended;  44  U.S.C  Ch.  15]  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I].  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  dociunents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  ArduTes  and  Records  Administration 
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Suhecriptions: 

Paper  or  fiche 

202-512-1800 

Assistance  with  public  subscriptions 

512-1806 

General  online  information 

202-512-1530 

l-88»-293-6498 

Single  copies^ck  copies: 

Paper  or  (iche 

512-1800 

Assistance  with  public  single  copies 

512-1803 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche 

523-5243 

Assistance  with  Federal  agency  subscriptions 

523-5243 

For  other  telephone  numbers,  see  tlie  Reader  Aids  section  at  the  end  of 
thisi 


NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Docimient 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH]  is  now  available  at: 

http://Mnrwjiara.gov/nara/redreg/ddh/ddhoat.htiiil 

This  handbook  helps  Federal  agencies  to  prepare  docimients 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  info9fedreg.nara.gov 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  flnding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  April  15,  1997  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Rpom 

800  North  Capitol  Street.  NW. 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Kamal  bunt  disease — 
Regulatory  flexibility  analysis.  15809-158i9 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments: 
American  Radio  Systems  Corp.  et  al.,  15920-15929 
EZ  Communications,  Inc.,  et  al.,  15929-15938 
Western  Pine  Association  et  al.,  15938 
National  cooperative  research  notifications: 
Asymetrical  Digital  Subscriber  Line  Fonmi,  15938-15939 
Hart  Communication  Foundation,  15939 
International  Pharmaceutical  Aerosol  Consortitm!i  for 
Toxicology  Testing  of— 
HFA-134a  (IPACT-I),  15939-15940 
HFA-227  (IPACT-n),  15939 

Arms  Control  and  Disarmament  Agency 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Director's  Advisory  Committee.  15877-15878 

Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings: 
National  Institute  for  Occupational  Safety  and  Health 
Scientific  Counselors  Board,  15897 

Children  and  Families  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Regional  Offices.  15897-15901 

Civil  Rights  Commission 

NO-nCES 

Meetings;  State  advisory  committees: 

Massachusetts,  15878 

New  Jersey.  15878 

New  Mexico.  15878 

Tennessee.  15878 

Coast  Guard 

RULES 

Drawbridge  operations: 
Florida.  15842-15843 
NOTICES 

Oil  spill  hazards  by  commercial  ships  in  transiting  waters 
of  Puget  Soimd  area,  reduction: 
Additional  hazards  study;  panel  formation  and 
membership  solicitation,  comment  request  and 
public  workshops,  15967 


Federal  Register 
Vol.  62,  No.  64 
Thursday,  April  3,  1997 


Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administraticm 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act.  15880 

Customs  Service 

RULES 

Customs  bonds: 
Duty-free  stores;  use  of  records  generated  and  maintained 
by  warehouse  proprietors  and  importers  instead  of 
specially  prepared  Customs  forms.  15831-15842 

Defense  Department 

See  Navy  Department 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conmient  request.  15880 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Individuals  with  disabiUties — 

Personnel  training  program.  16010-16011 
Life  skills  for  State  and  local  prisoners  program.  15880- 
15881 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Indiana,  15844-15852 
PROPOSED  RULES 

Air  quahty  implementation  plans;  approval  and 
promulgation;  various  States: 

Indiana,  15867-15868 
NOTICES 
Meetings: 

Science  Advisory  Board.  15890-15892 

Equal  Employment  Opportunity  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  15892- 
15893 

Executive  Office  of  the  President 

See  Presidential  Documents 

Farm  Credit  Administration 

NOTICES 

Meetings;  Simshine  Act,  15893 

Federri  Aviation  Administration 

RULES 

Class  Dand  Class  E  airspace.  15825-15826 

Class  E  airspace,  15826-15827 

Class  E  airspace;  correction.  15827 


Printed  oo  recycled  paper  contaiDiDg  100%  post  consnmer  waste 


rv 


Federal  Register  /  Vol.  62.  No.  64  /  Thursday,  April  3  1997  /  Contents 


PflOPOSEO  RUUES 
Airworthiness  directives: 

General  Electric  Co.,  15861-15863 
Class  E  airspace,  15863-15865 
NOTICES 
Fuel  tank  ignition  prevention  measiues;  comment  request, 

16014-16024 
Meetings: 
.  RTCA.  Inc.,  15967 

Fwtorai  Communications  Commission 

RULES 

Practice  and  procedure: 

Ex  parte  rules;  presentations  in  Commission  proceedings, 
15852-15858 
Radio  services,  special: 

Private  land  mobile  services — 
220-222  MHz  band;  operation  and  licensing,  15978- 
16003 
Radio  stations;  table  of  assignments: 

Oklahoma,  15858 
PnOPOSEO  RULES 
Common  carrier  services: 

International  settlement  rates  benchmark,  15868-15869 
Radio  services,  special: 

Private  land  mobile  services — 
220-222  MHz  band;  partitioning  and  disaggregation, 
16004-16007 
Radio  stations;  table  of  assignments: 

Indiana,  15872 

Louisiana.  15869,  15869-15870 

Minnesota,  15871 

Mississippi,  15871 

Texas,  15869 

Virginia.  15870 

Wyoming  and  Nebraska,  15870-15871 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection:  comment  request,  15894 

Submission  for  OMB  review;  comment  request,  15894 


Ensryy  Regulatory  Commission 

RULES 

Small  Business  Regulatory  Enforcement  Fairness  Act  of 
1996;  implementation: 

Qvil  penalties  for  violations  of  reqiiirements  by  small 
entities;  reduction  or  waiver;  policy  statement, 
15827-15830 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

McMitana  Power  Co.  et  al.,  15884-15886 

Virginia  Electric  Power  Co.  et  al.,  15886-15890 
Environmental  statements;  availability,  etc.: 

Hydro  Matrix  Partnership  Ltd.,  15890 
Applications,  hearings,  determinations,  etc.: 

Alabama-Tennessee  Natural  Gas  Co.,  15881 

Citizens  Lehman  Power  L.L.C.,  15881 

Northern  Natxiral  Gas  Co.,  15881-15882 

Pacific  Gas  Transmission  Co.,  15882 

Questar  Pipeline  Co..  15882-15883 

Texas  Gas  Transmission  Corp.,  15883 

Williston  Basin  Interstate  Pipeline  Co.,  15883-15884 

Fsdsral  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Savannah.  GA,  15967-15968 
Yankton  County,  SD,  et  al.,  15968 


Federal  Housing  Finance  Board 

NOTICES 

Meetings;  Sunshine  Act.  15895 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control.  15895 
Formations,  acquisitions,  and  mergers,  15895 

Federal  Retirement  Thrift  investment  Board 

NOTICES 

Meetings;  Simshine  Act,  15895 

Federal  Trade  Commission 

PROPOSED  RULES 
Trade  regulation  rules: 

Ophthalmic  practice  rules,  15865-15867 
NOTICES 
Prohibited  trade  practices: 

Budget  Marketing,  Inc.,  et  al.,  15895-15896 

Conopco,  Inc.,  15896 

Universal  Merchants,  Inc.,  et  al.,  15896 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Bog  turtle,  15873-15874 
Findings  on  petitions,  etc. — 
Santa  Ana  sucker,  15872-15873 
NOTICES 

Environmental  statements;  availability,  etc.: 
Mexican  gray  wolf;  reintroduction  in  Southwestern 
United  States,  15915-15916 

Food  and  Drug  Administration 

NOTICES 
Debarment  orders: 

Elbert,  Robert,  15902-15903 
Harmonisation  International  Conference;  guidelines 
availability: 
Pharmaceuticals — 
Genotoxicity  testing;  standard  battery,  16026-16030 
Human  drugs: 
New  drug  applications — 
Discovery  Experimental  &  Development,  Inc.;  deprenyl 
gelatin  capsules  and  liquid;  approval  refused, 
15903-15914 

Forest  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 
Ouachita  National  Forest,  AR,  15876 
Ramsey  Creek  Purchase  Unit,  OR.  15876 
Yonah  Mountain  Purchase  Unit,  GA,  15876-15877 

General  Services  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Miami,  PL;  Immigration  and  Naturalization  Service;  lease 
construction  and  consoUdation,  15896-15897 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  FamiUes  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resoiut^s  and  Services  Administration 


Federal  Register  /  Vol.  62,  No.  64  /  Thursday,  April  3  1997  /  Contents 


Health  Care  nnancing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15914 
Submission  for  OMB  review;  comment  request,  15914 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15914-15915 

Indian  Affairs  Bureau 

NOTICES 

Indian  tribes,  acknowledgement  of  existence 
determinations,  etc. 
Western  Mohegan  Tribe  and  Nation  of  New  York,  15916 

Interior  Department 

See  Fish  and  WildUfe  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15974-15975 

International  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

international  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review,  15878-15879 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Hardware  logic  emulation  systems  and  components, 
15918 

Justice  Department 

See  Antitrust  Division 

NOTICES 

Pollution  control;  consent  judgments: 
Ace  Galvanizing,  Inc.,  et  al.,  15918 
Amerada  Hess  Corp.  et  al.,  15918-15919 
Montrose  Chemical  Corp.  of  California  et  al.,  15919 
Puerto  Rico  Electric  Power  Authority.  15919-15920 
Ronald  J.  Silveira.  Inc..  et  al.,  15920 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Wyoming,  15916 
Disclaimer  of  interest  applications: 

Colorado,  15916-15917 
Realty  actions;  sales,  leases,  eta: 

Idaho,  15917 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  Ucenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Foerster  Instruments,  Inc.,  15940 

National  Archives  and  Records  Administration 

PROPOSED  RULES 

PubUc  availability  and  use: 
Reproduction  services;  fee  schedule 
Correction,  15867 


National  Highway  Traffic  Safety  Administration 

RULES 

Fuel  economy  standards: 

Light  trucks;  1999  model  year,  15859-15860 
NOTICES 
Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 
Importation  eligibility;  determinations,  15968-15969 
Motor  vehicle  safety  standards;  exemption  petitions,  eta: 

General  Motors  Corp.,  15969 

National  Oceanic  and  Atmosphefic  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Salmon  off  coasts  of  Washington,  Oregon,  and 
CaUfomia,  15874-15875 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Climate  and  global  change  program,  15879-15880 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Indian  Creek  Watershed,  MS,  15877 

Navy  Department 

NOTICES 

Patent  Ucenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Concord  Circuits,  15880 

Nuclear  Regulatory  Commission 

NOTICES 

Petitions;  Director's  decisions: 

U.S.  Enrichment  Corp.,  15943-15944 
Applications,  hearings,  determinations,  etc.: 
Army  Department:  U.S.  Army  Armament  and  Chemical 
Acquisition  and  Logistics  Activity,  Rock  Island,  IL. 
15940-15941 
Power  Authority  of  State  of  New  York,  15942-15943 

Overseas  Private  Investment  Corporation 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  15917- 
15918 

Presidential  Documents 

PROCLAMATIONS 
Trade: 
Certain  Pharmaceuticals  and  Chemical  Intermediates; 
Tariffs  (Proc.  6982),  16039-16052 
Special  observances: 
Cancer  Control  Month  (Proc.  6980),  16033-16034 
Child  Abuse  Prevention  Month,  National  (Proc.  6981), 
16035-16036 

Public  Healttt  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  15944 


VI 


Federal  Register  /  Vol.  62.  No.  64  /  Thursday,  April  3  1997  /  Contents 


Reeeareh  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials  transportation: 
Preemption  determinations.  15970-15973 

Securities  and  Excitange  Commission 
Ncnccs 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  15944- 
15945 
Meetings;  Sunshine  Act,  15945 
Self-regulatory  organizatioi^;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  15945- 
15951 

Smaii  Business  Administration 

NOTICES 

Small  business  investment  companies: 
Maximum  cost  of  money:  debenture  rate.  15951 

State  Department 

NOTICES 

hitemational  harmonization  of  chemical  safety  and  health 
information;  hazardous  chemicals  classification,  safe 
handling  procedures,  etc.,  15951-15957 

Meetings: 

Shipping  Coordinating  Committee,  15957 

Tennessee  Valley  Authority 

NOTICES 

Environmental  statements;  availabihty,  etc.: 
Kingston  Fossil  Plant  (iCIF)  Alternative  Coal  Receiving 
Systems.  TN.  15957-15960 

Thrift  Supervision  Office 

RULES 

Economic  Growth  and  Regulatory  Paperwork  Reduction 
Act;  implementation: 
Lending  and  investment  authority  expansion,  qualified 
thrift  lender  (QTL)  test  amendment,  etc..  15819- 
15825 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  15960-15968 
Submission  for  OMB  review;  comment  request.  15966- 
15967 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 

See  Thrift  Supervision  Office 


Separate  Parts  In  This  Issue 

Part  II 

Federal  Communications  Commission,  15976-16007, 

Part  HI 

Department  of  Education,  16010-16011 

Part  IV 

Department  of  Transportation.  Federal  Aviation 
Administration.  16014-16024 

PartV 

Department  of  Health  and  Human  Services.  Food  and  Drug 
Administration.  16026-16030 

Part  VI 

The  President.  16033-16036 

Part  VII 

The  President,  16039-16052 


Reader  Aids 

Additional  information,  including  a  list  of  pubUc  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  hst  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


Federal  Register  /  Vol.  62.  No.  64  /  Thursday.  April  3.  1997  /  Contents 


vn 


CFR  PARTS  AFFECTED-  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  ttie  end  of  ttus  issue. 

3  CFR 

Proclainations: 

6980 16033 

6981 16035 

6982 16039 

7  CFR 

301 15809 

12  CFR 

560 15819 

14  CFR 

71  (4  documents) 15825, 

15826,15827 
ProposMl  RuIm: 

39 15861 

71  (2  documents) 15863, 

15864 

16  CFR 
Proposed  Rules: 

456 15865 

18  CFR 

2 15827 

19  CFR 

19 „ 15831 

1 13 15831 

144 15831 

33  CFR 

1 1 7 15842 

36  CFR 

Prepo— d  Rules: 

1258 15867 

40  CFR 

52 15844 

Proposed  Rules; 

52 15867 

47  CFR 

0 15852 

1 15852 

2..... 15978 

73 15858 

90 15978 

Proposed  Rules: 

2 16004 

63 15868 

73  (8  documents) 15869, 

15870.15871.15872 
90 16004 

49  CFR 

533 15859 

50  CFR 

Proposed  Rules: 

17  (2  documents) 15872, 

15873 
660 15874 


15809 


Rules  and  Regulations 


Federal  Register 
Vol.  62.  No.  64 
Thursday,  April  3,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  t510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  96-0ifr-iq 
RIN0579-AA83 

Kamal  Bunt  Regulatory  Rexibility 
Analysis 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule;  regulatory  flexibility 
analysis. 

SUMMARY:  We  are  publishing  in  this 
document  the  regulatory  flexibility 
analysis  prepared  for  an  October  4, 
1996,  final  rule  that  amended  the  Kamal 
bunt  regulations  established  in  a  series 
of  interim  rules  and  that  established 
criteria  for  levels  of  risk,  the  movement 
of  regiilated  articles,  and  the  planting  of 
seed  from  Kamal  bunt  host  crops. 
Because  that  final  rule  was  published  on 
an  emergency  basis,  compliance  with 
the  regulatory  flexibility  analysis 
requirements  of  the  Regulatory 
Flexibility  Act  was  found  to  be 
impractioable,  and  completion  of  those 
requirements  was  delayed  by  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service.  The  required 
analysis  has  been  completed  and  is, 
therefore,  being  made  available  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS.  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247. 

SUPPL£MENTARY  INFORMATION:  Kamal 
bunt  is  a  fungal  disease  of  wheat 
(rnticum  aestivum),  durum  wheat 
{Triticum  durum],  and  triticale 
{Triticum  aestivum  X  Secale  cereale),  a 
hybrid  of  wheat  and  rye.  Kamal  bunt  is 


caused  by  the  smut  fungus  Tilletia 
indica  (Mitra)  Mundkur  and  is  spread 
by  spores.  The  establishment  of  Kamal 
bunt  in  the  United  States  would  have 
significant  consequences  with  regard  to 
the  export  of  wheat  to  international 
markets.  The  regulations  regarding 
Kamal  bimt  are  set  forth  in  7  CFR 
301.89-1  through  301.89-14. 

On  October  4,  1996,  we  published  in 
the  Federal  Register  (61  FR  52189- 
52213,  Docket  No.  96-016-14)  a  final 
rule  that  amended  a  series  of  interim 
rules  establishing  a  program  to  control 
and  eradicate  Kamal  bunt  in  the  United 
States,  and  also  made  final  a  proposed 
rule  establishing  criteria  for  levels  of 
risk  for  areas  with  regard  to  Kamal  bimt 
and  criteria  for  seed  planting  and 
movement  of  regulated  articles  based  on 
those  risk  levels. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  (the  Act),  agencies 
must  prepare  initial  and  final  regulatory 
flexibility  analyses  concerning  the 
economic  impact  of  the  regulatory 
action  on  small  entities  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  criteria  for  initial  and  final 
regulatory  flexibility  analyses  are  set  out 
in  sections  603  and  604,  respectively,  of 
the  Act.  Section  608,  paragraph  (a),  of 
the  Act  provides,  however,  that  an 
agency  head  may  waive  or  delay  the 
completion  of  some  or  all  of  the 
requirements  for  the  initial  regulatory 
flexibility  analysis  if  an  emergency 
situation  makes  timely  compliance  with 
section  603  impracticable.  Similarly, 
paragraph  (b)  of  section  608  provides 
that  an  agency  head  may  delay  the 
completion  of  a  final  regulatory 
flexibility  analysis  for  a  period  of  not 
more  than  180  days  following  the 
publication  of  a  final  rule  in  the  Federal 
Register  if  the  agency  publishes  in  the 
Federal  Register  a  written  finding  that 
the  rule  is  being  promulgated  in 
response  to  an  emergency  that  makes 
timely  compliance  with  section  604 
impracticable. 

Because  the  October  4, 1996,  final 
rule  was  published  on  an  emeigency 
basis  in  order  to  give  affected  growers 
the  opportunity  to  make  planting 
decisions  for  the  1996-97  crop  season 
on  a  timely  basis,  the  rule  was 
published  without  the  regulatory 
flexibility  analysis.  Instead,  as  provided 
by  section  608  of  the  Act,  the  rule 


included  a  written  finding  that 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the  Act 
was  impracticable.  We  further  stated 
that  the  rule  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  if  that 
were  the  case,  that  we  would  discuss 
the  issues  raised  in  accordance  with 
section  604  of  the  Act  in  a  final 
regulatory  flexibility  analysis  that 
would  be  published  in  a  fiiture  Federal 
Register.  We  have  now  completed  the 
required  regulatory  flexibility  analysis, 
and  it  is  set  forth  below. 

I.  Introduction 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
this  analysis  examines  the  economic 
impact,  costs,  and  benefits  to  small 
entities  of  the  October  4, 1996,  Kamal 
bunt  final  rule,  as  well  as  impacts 
attributable  to  the  interim  regulations. 

On  March  8,  1996,  Kamal  bunt  was 
detected  in  Arizona  during  a  seed 
certification  inspection  done  by  the 
Arizona  Department  of  Agriculture.  On 
March  20,  1996,  the  Secretary  of 
Agriculture  signed  a  "Declaration  of 
Extraordinary  Emergency"  authorizing 
the  Secretary  to  take  emergency  action 
imder  7  U.S.C.  ISOdd  with  regard  to 
Kamal  bimt  within  the  States  of 
Arizona,  New  Mexico,  and  Texas.  In  an 
interim  rule  effective  on  March  25, 
1996,  and  published  in  the  Federal 
Register  on  March  28,  1996  (61  FR 
13649-13655,  Docket  No.  96-016-3). 
the  Animal  and  Plant  Health  Inspection. 
Service  (APHIS)  established  the  Kamal 
bunt  regulations  (7  CFR  301.8&-1 
through  301.89-11),  and  quarantined  all 
of  Arizona  and  portions  of  New  Mexico 
and  Texas  because  of  Kamal  bunt  The 
regulations  define  regulated  articles  and 
restrict  the  movement  of  these  regulated 
articles  bom  the  quarantined  areas. 

After  the  regulations  were  established, 
Kamal  bunt  was  detected  in  seed  lots 
that  were  either  planted  or  stored  in 
California.  On  April  12. 1996.  the 
Secretary  of  Agriculture  signed  a 
"Declaration  of  Extraordinary 
Emergency"  authorizing  the  Secretary  to 
take  emergency  action  under  9  U.S.C. 
150dd  with  regard  to  Kamal  bunt  within 
California.  In  an  interim  rule  effective 
on  April  19,  1996,  and  published  in  the 
Federal  Roister  on  April  25, 1996, 
APHIS  also  regulated  portions  of 
California  because  of  Kamal  bunt  (61  FR 
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18233-18235.  Docket  No.  96-016-5).  In 
an  interim  rule  effective  on  June  27, 
1996,  and  published  in  the  Federal 
Register  on  July  5. 1996  (61  FR  35107- 
35109,  Docket  No.  9&-016-6).  we 
removed  certain  areas  in  Arizona.  New 
Mexico,  and  Texas  from  the  list  of  areas 
regulated  because  of  Kamal  bunt.  That 
list  was  amended  in  a  technical 
amendment  effective  on  July  9.  1996, 
and  published  in  the  Federal  Register 
on  July  15,  1996  (61  FR  36812-36813, 
Docket  No.  96-016-8).  In  an  interim 
rule  effective  Jime  27.  1996,  and 
published  in  the  Federal  Register  on 
July  5, 1996  (61  FR  35102-35107. 
Docket  No.  96-016-7),  we  amended  the 
regulations  to  provide  compensation  for 
certain  growers  and  handlers,  owners  of 
grain  storage  facilities,  and  flour  millers 
in  order  to  mitigate  losses  and  expenses 
incurred  because  of  actions  taken  by  the 
Secretary  to  prevent  the  spread  of 
Kamal  bunt. 

In  a  proposed  rule  published  in  the 
Federal  Register  on  August  2,  1996  (61 
FR  40354-40361,  Docket  No.  96-016- 
10).  we  proposed  to  amend  the 
regulations  to  establish  criteria  for  levels 
of  risk  for  areas  with  regard  to  Kamal 
bunt  and  for  the  movement  of  regulated 
articles  based  on  those  risk  levels,  and 
to  establish  criteria  for  seed  planting.  A 
rule  finalizing  these  provisions  was 
published  in  the  Federal  Register  on 
October  4, 1996  (61  FR  52189-52213, 
Docket  No.  96-016-14).  Although  that 
final  rule  did  not  change  or  make  final 
the  interim  rule  on  compensation 
published  in  the  Federal  Register  on 
July  5,  1996,  this  analysis  necessarily 
addresses  the  role  and  impact  of  those 
interim  compensation  provisions,  which 
remain  in  effect. 

n.  Need  for  Regulation 

Kamal  bunt  is  a  fungal  disease  of 
wheat  (Triticum  aestivum),  durum 
wheat  [Triticum  durum),  and  triticale 
[Triticum  aestivum  X  Secale  cereale). 
Upon  detection  of  Kamal  bunt  in 
Arizona,  the  imposition  of  Federal 
quarantine  and  emergency  actions  was  a 
necessary,  short-run.  measure  taken  to 
prevent  the  interstate  spread  of  the 
disease  to  other  wheat  producing  areas 
in  the  country.  The  intent  of  the 
quarantine  was  to  immediately  contain 
the  disease  in  the  outbreak  area,  so  that 
eradication  could  be  eventually 
achieved.  In  dealing  with  a  new  disease 
outbreak,  eradication  is  a  reasonable 
first  objective  as  long  as  national 
disease-prevalence  data  indicate  that 
eradication  remains  a  viable  option.  The 
establishment  of  Kamal  bunt  in  the 
United  States  would  have  significant 
economic  ramifications  on  the  U.S. 
wheat  export  market,  given  that 


approximately  50  percent  of  exports  are 
to  countries  that  maintain  restrictions 
against  wheat  imports  from  countries 
where  Kamal  bunt  is  known  to  occur. 
The  benefits  of  the  regulatory  program 
can  thus  be  viewed  as  the  avoidance  of 
potential  losses  to  the  wheat  export 
market  in  the  absence  of  regulation.  The 
economic  significance  of  the  wheat 
industry  required  swift  and  coordinated 
action,  which  in  this  case  was  most 
efficiently  achieved  under  Federal 
coordination. 

Wheat  intended  for  domestic 
processing  and  export  is  often  blended 
at  elevators  to  establish  lots  of  uniform 
quality.  Except  for  those  occasions 
where  a  specific  producer's  wheat  is 
processed  separately  under  contract  to  a 
miller,  the  elevator's  supply  of  wheat 
usually  consists  of  a  mix  of  many 
varieties  from  many  producers  and 
areas.  For  this  reason.  Federal  oversight 
is  needed  to  safeguard  against  cross- 
contamination  and  to  instill  confidence 
from  both  domestic  and  foreign  buyers. 
Thus,  it  is  conceivable  that,  without 
Federal  intervention,  individual  States 
and  importing  countries  would  place 
their  own.  perhaps  more  severe, 
restrictions  on  wheat  shipments. 

The  Kamal  bunt  quarantine  that  was 
initially  established  was  necessarily 
broad  due  to  the  lack  of  data  available 
at  the  time  as  to  the  extent  of  the 
infestation.  The  discovery  of  Kamal 
bunt  and  subsequent  quarantine  and 
emergency  actions  occurred  after 
production  and  marketing  decisions  had 
been  made.  Producers  and  other  affected 
individuals  had  little  time  or  ability  to 
avoid  the  unexpected  costs  or  pass  those 
costs  on  to  others  in  the  marketing 
chain.  The  impact  was  particularly 
severe  on  the  wheat  industry  in  the 
affected  area  because  much  of  the  crop 
is  grown  under  contract  at  specified 
amounts  and  prices. 

In  order  to  alleviate  some  of  these 
hardships  and  to  ensure  full  and 
effective  compliance  with  the 
quarantine  program,  compensation  to 
mitigate  certain  losses  was  offered  to 
producers  and  other  affected  parties  in 
a  regulated  area.  The  payment  of 
compensation  is  in  recognition  of  the 
fact  that  while  benefits  from  regulation 
accrue  to  a  large  portion  of  the  wheat 
industry  outside  the  regulated  areas,  the 
regulatory  burden  fails  predominantly 
on  a  small  segment  of  the  affected  wheat 
industiv  within  the  regulated  area. 

As  additional  information  from 
sampling  and  testing  became  available 
in  subsequent  months  following  the 
outbreak,  the  Agency  was  able  to  ease 
the  quarantine  in  order  to  minimize 
disruption  to  affected  entities.  Those 
changes,  which  were  detailed  in  the 


October  4, 1996,  final  rule,  established 
various  risk  categories  for  wheat 
planting  for  the  1996-97  crop,  relieving 
unnecessary  restrictions  as  the 
regulatory  actions  that  are  imposed  on 
each  category  are  based  on  the  level  of 
risk. 

Subsequent  sections  of  this  analysis 
are  structured  as  follows:  Section  UI 
addresses  the  benefits  of  regulation  to 
provide  a  perspective  against  which  the 
regulatory  policies  were  formed.  The 
impact  on  the  affected  industry  of  the 
disease  and  subsequent  quarantine 
actions,  along  with  compensation  to 
mitigate  losses,  are  discussed  in  section 
IV.  Section  V  provides  a  projection  of 
the  impact  in  the  regulated  areas  based 
on  risk  categories  for  wheat  planting  in 
1996-97.  Other  alternatives  to  the  rule 
are  discussed  in  section  VI.  The 
characteristics  of  the  small  entities 
within  the  regulated  areas  that  were 
impacted  by  the  disease  and  the 
quarantine  are  described  in  section  VJI. 
A  summary  of  the  analysis  is  provided 
in  section  VIII. 

m.  Benefits  of  the  Federal  Quarantine 
Program 

The  disease  Kamal  bunt  causes 
production  losses  to  wheat  in  the  form 
of  yield  reduction  due  to  the  infestation 
of  kernels,  and  reduction  in  the  quality 
of  grain.  Roughly  4  percent  of  wheat 
fields  in  Arizona,  and  0.04  and  14 
percent  of  fields  in  Imperial  and 
Riverside  counties  in  California, 
respectively,  were  found  to  be  infected 
with  Kamal  bunt. 

The  most  economically  significant 
impact  of  the  disease,  however,  is 
inarguably  its  effect  on  the  export 
market.  This  is  l)ecause  about  half  of 
U.S.  wheat  exports  are  to  countries  that 
maintain  restrictions  against  wheat 
imports  from  countries  where  Kamal 
bunt  is  known  to  occur.  ■  Eliminating  the 
quarantine  currently  in  place  would 
jeopardize  trade  with  those  countries. 
Benefits  of  Federal  quarantine, 
therefore,  can  be  regarded  largely  as  the 
avoided  losses  to  the  export  market. 

A  50-percent  reduction  in  U.S.  wheat 
exports  would  likely  reduce  U.S.  wheat 
prices  by  30  percent,  and  lower  net 
sector  income  by  $2.7  billion.  This 
estimate  takes  into  accoimt  the 
dampening  effect  on  domestic  wheat 
prices,  as  wheat  for  export  is  diverted 
into  the  domestic  consumption  market, 
animal  feed  outlets,  and  ending  stocks. 

The  reduction  in  U.S.  wheat  exports, 
however,  would  likely  be  less  than  50 
percent.  First,  not  all  countries  that  have 
restrictions  against  Kamal  bunt  would, 


■  About  1.2  billion  bushels  of  wheat  are  exported 
from  the  U.S.  annually,  at  a  value  of  $4  billion. 
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in  practice,  strictly  prohibit  wheat 
imports  from  the  United  States.  Second, 
while  some  markets  would  be  captured 
by  exports  from  countries  that  are  free 
of  Kamal  bunt,  U.S.  wheat  exports  to 
countries  that  have  no  restrictions 
against  Kamal  bunt  would  likely 
increase.  Lastly,  substitution  across 


domestic  markets  could  provide  added' 
flexibility  in  meeting  export  demands. 
In  the  long  mn,  the  effects  could  be 
minimal  depending  on  whether  the 
market  were  to  treat  Kamal  bunt  as  a 
quality  issue  and  develop  discounts  for 
Kamal  bunt. 

Even  a  10-percent  reduction  in  wheat 
exports  would  have  a  significant  effect 


on  wheat  sector  income.  It  is  estimated 
that  a  10-percent  decrease  in  U.S.  wheat 
exports  would  cause  a  22-cent  per 
bushel  drop  in  the  wheat  prices  and  a 
drop  in  wheat  sector  income  of  over 
$500  million.  The  effects  of  decreases  in 
wheat  exports  of  various  percentages  are 
presented  in  Table  1. 


Table  l.— Effect  of  a  Decrease  in  Wheat  Exports  Due  to  Karnal  Bunt.  1997/98  Crop  Yyear 


Item 

Unit 

Reduction  In  exports 

0% 

10% 

25% 

50% 

Exports  

,  ma.  bu _ 

mil.  bu 

$/bu 

mil.  dol 

mil.  dol „ 

mil.  dol 

1,200 
2,462 
3.85 
9,543 
11,358 
4,823 
6,536 

1,080 
2,394 
3.63 
8,898 
10.813 
4.823 
5,990 

900 
2,295 

3.29 
8,146 
9.961 
4.823 
5,138 

600 
2.138 

2.68 
6.637 
8.580 
4.823 
3.758 

Total  use 

Price  k 

Value  of  production 

Gross  income  ^  ." 

Variable  expenses 

Net  income  « 

m«.  dol 

^  Includes  marlcet  transition  payments. 


The  1996  Federal  quarantine  and 
emergency  actions  served  to  contain 
Kamal  bunt  in  the  initial  outbreak  area 
of  the  Southwest  United  States.  The 
Federal  program  provided  assurances  to 
wheat  importing  countries  that  wheat 
from  uninfected  areas  were  monitored 
for  Kamal  bunt  under  the  National 
■Survey  program,  by  sampling  and 
testing  of  all  wheat  fields  in  the  United 
States.  Countries  that  are  willing  to 
accept  wheat  from  the  affected  areas  are 
also  assured  that  grain  fttim  those  areas 
are  tested  negative  twice  for  the  disease. 
Through  these  means,  the  Federal 
Kamal  bunt  program  served  to  maintain 
and  preserve  the  economic  viability  of 
the  U.S.  wheat  export. 

rv.  Impact  on  the  Afliected  Industry  of 
Kamal  Bunt  and  Regulatory  Actions 

The  wheat  industry  within  the 
regulated  area  is  largely  composed  of 
businesses  who  can  be  considered  as 
"small"  according  to  guidelines 
established  by  the  Small  Business 
Administration  (SBA).  The 
characteristics  of  these  firms  as  well  as 
other  small  affected  entities  are 
provided  in  detail  in  section  Vn  of  the 
analysis.  The  following  discussion  on 
impacts  is  directly  applicable  to  these 
entities. 


The  1995-96  Kamal  bunt  regulations 
primarily  affect  persons  or  entities  that 
produce  wheat  in  a  regulated  area  and/ 
or  move  certain  articles  associated  with 
wheat  out  of  a  regulated  area.  These 
articles  are  subject  to  certain  regulatory 
actions  to  minimize  the  risk  of 
spreading  the  causal  agent  of  the  disease 
to  other  uninfected  areas.  Regulated 
articles  include: 

1.  Farm  machinery  and  equipment 
used  to  produce  wheat; 

2.  Conveyances  from  field  to  handler, 
such  as  farm  trucks  and  wagons; 

3.  Grain  elevators,  equipment  and 
structures  at  facilities  that  store  and 
handle  grain; 

4.  Conveyances  from  handler  to  other 
marketing  channels,  such  as  railroad 
cars; 

5.  Plant  and  plant  parts,  such  as  grain 
for  milling,  grain  for  seed,  and  straw; 

6.  Flour  and  milling  byproducts; 

7.  Manure  from  animals  fed  wheat/ 
wheat  byproducts  from  quarantine  area; 

8.  Used  sacks; 

9.  Seed-conditioning  equipment; 

10.  Byproducts  of  seed  cleaning; 

11.  Soil-moving  eouipment; 

12.  Root  crops  witn  soil; 

13.  Soil. 

As  part  of  the  Kamal  bunt  program, 
grain  that  tests  positive  for  Kamal  bunt 
is  prohibited  from  moving  out  of  the 


regulated  areas.  Other  contaminated 
articles  must  be  cleaned  and  sanitized 
before  such  movement.  Millfeed  must 
be  treated  to  render  inactive  any  disease 
causal  agent  before  its  addition  into 
animal  feed.  Grain  that  tests  negative 
may  move  under  limited  permit  to 
approved  mills.  Commercial  seed 
intended  for  planting  is  prohibited 
movement  outside  the  regulated  areas. 
Wheat  seed  to  be  planted  within  the 
regulated  areas  must  be  sampled  and 
tested  for  Kamal  bunt,  and,  for  seed 
originating  in  a  regulated  area,  treated 
prior  to  planting.  Wheat  growers  in  New 
Mexico  and  Texas  whose  wheat  fields 
were  planted  with  contaminated  seed 
were  ordered  to  destroy  their  crops. 

These  requirements  have  resulted  in 
additional  costs  and  claims  of  losses  to 
affected  individuals.  Wheat  producers 
and  handlers  claimed  loss  in  market 
value  of  their  grain;  seed  companies  and 
researchers  have  claimed  similar  losses, 
including  lost  royalties  due  to  the 
disruption  in  the  development  of  seed 
varietals.  Other  types  of  claims  made 
were  for  the  cost  of  cleaning  and 
disinfecting  equipment  and  facilities, 
and  damages  to  machinery  caused  by 
required  treatment.  Some  of  these 
claims  are  presented  in  Table  2. 


Table  2. — Impact  of  Karnal  Bunt  Quarantine  Actions 


Action 

Regulated  artide 

Affected  entities 

Numbers  affected 

Types  of  tmpasts  due  to 
KB  and  quarantne  actions 

PlowKtown  4  Seed  Ptot 
Destruction. 

•  Fields  planted  witti  irv 
fected  seed  at  pre-boot 
stage. 

•  Tools  and  Farm  Eqiiip- 
merrt. 

•  Certain  producers  in 
Texas  and  New  Mexico. 

•  Wheat  producers  in  RA 

•  4100  acres  

•  73  producers  .'. 

•  Loss  in  value  of  wtieat 
crop  destroyed. 

•  Cost  of  cleaning. 

•  145  growers  

15812         Federal  Register  /  Vol.  62.  No.  64  /  Thursday.  April  3.  1997  /  Rules  and  Regulations 


Table  2.— Impact  of  Karnal  Bunt  Quarantine  Actions— Continued 


Action 


Ctoantn^Disinfection 


Restriction  on  Use  or  Mar- 
ketings. 


Regulated  articJe 


•  Harvesters 

•  Grain  Trucks 

•  Grain  storage  and 
k>adout  facilities. 

•  Harvesters  

•  Harvesters ~ 

•  Harvesters 

•  Raitears  

•  KB-positive  milling 
wheaL 

•  KB-negative  milling 
\Mt)eaL 

•  MiHfeed 


•  Movement  restnctxxis 
on  wheat  seed. 

•  Straw,  Manure.  Millfeed 


Moratorium  on  wheat 
production  on  KB-posi- 
tive fiekjs. 

Soil  on  root  crops  grown 
on  Infected  properties. 

Used  seed  sacks 

Seed-corxjitioning  equip- 
ment. 
Byproducts  of  seed  


Affected  entities 


Numbers  affected 


Farmer  owned  aixj  cus- 
tom combines. 
Grain  haulers  from  fiekj 
to  grain  elevators. 
Grain  handling  firms 

Combine  harvester  own- 
ers. 

Combines  involved  in 
pre-harvest  sampling. 
Custom  combine  corrv- 
panies. 

Grain  handling  firms 

Producers 

Grain  handling  firms 

Producers  in  RA 

HarxUers  in  RA 

Millers,  millfeed  proc- 
essors. 

Seed  producers,  re- 
searchers, and  compa- 
nies. 

Straw  producers  arxj 
Handlers-Users  of  Straw. 
Livestock  producers 
using  wtieat  or  straw 
produced  in  tt>e  RA. 

Flour  millers 

Millfeed  processors/ 
users. 

Producers  with  KB-posi- 
tive properties. 

Vegetable  producers  on 
KB-positive  properties. 
Seed  research  and  mar- 
keting companies. 


389  combines 

976  tnjcks  

17  elevators 

36  to  40  combines  : 

5  to  10  combines  

5  companies 

« 

10,880  cars  (511  for 

positive  grain). 

145  growers  « 

6  handlers  

664  producers  

26.7  million  bushels  

108  mills 

45.644  tons  

15  producers  

9  research  firms  , 

20  seed  marketers  , 

25  growers  

3  contractors  

1  straw  user,  making  of 
straw  mats  for  eroskxi 
control. 

7  millers  in  5  States  .... 

2  millfeed  processors  .. 

109  growers  

13,674  acres  

Unknown  number 

9  research  firms  

20  seed  marketers  


Types  of  impacts  due  to 
KB  arxJ  quarantine  actions 


•  Cost  of  cleaning. 

•  Cost  of  cleaning. 

•  Cost  of  cleaning. 

•  Excess  wear  and  tear 
on  equipment. 

•  Down-time  on  harvest- 
ers due  to  fiekJ  testing. 

•  Loss  of  irxxMne  due  to 
termination  of  contracts 
outside  the  RA. 

•  Cost  of  cleaning. 

•  Loss  In  value  of  KB- 
positive  wtieat. 

•  Loss  in  value  of  KB-neg- 
ative wheat  in  RA. 

•  Millers  reluctance  to  mill 
KB-negative  wheat  from 
RA. 

•  Loss  in  premiums. 

•  Loss  in  market  value. 

•  Loss  in  royalties. 

•  Loss  in  irKome. 

•  Increased  cost  of  pro- 
duction. 


•  Loss  in  irxxxne  from 
wheat 

•  Increased  cost  of  pro- 
duction. 

•  Irx^reased  cost  of  pro- 
ductkxi. 


Regulated  area. 


Estimated  losses  in  value  to  the 
affected  wheat  industry  in  the 
Southwest,  and  compensation  payments 
to  mitigate  some  of  these  losses,  are 
discussed  below.  The  compensation 
conunitted  to  date  for  the  1995-96  crop 
year,  published  as  an  interim  rule  in  the 
Federal  Register  on  July  5. 1996.  is  as 
follows: 

•  Flow-down  of  infected  fields  in 
New  Mexico  and  Texas: 

•  Loss  in  value  of  wheat  testing 
positive  for  Karnal  biuit  for  producers 
and  handlers; 

•  Loss  in  value  of  wheat  testing 
negative  for  Karnal  bunt  for  producers; 

•  Cost  of  millfeed  treatment; 

•  Cleaning  and  disinfecting  of  grain 
storage  facilities. 


1.  Order  To  Plow  Down  Fields  Planted 
With  Infected  Seed  at  Pre-Boot  Stage 

Most  of  the  acreage  ordered  to  be 
plowed  down  in  April  1996  was  farm 
production  acreage  located  in  four 
counties  in  New  Mexico  (Dona  Ana, 
Hidalgo,  Luna,  and  Sierra)  and  in  two 
coimties  in  Texas  (EI  Paso  and 
Hudspeth).  This  acreage  amounted  to 
approximately  4.100  acres.  Other 
afl^ected  acreage  were  small  seed 
experimental  plots  in  Washington, 
CaUfomia,  and  South  Dakota  that 
totaled  perhaps  50  acres  in  all. 

Many  affected  growers  were  able  to 
plant  immediately  with  vegetables  and 
recover  some  losses  by  farming 
alternative  crops  on  affected  land. 
Fertilizer  carry-over  on  destroyed  wheat 
fields  was  possible  for  crops  grown  on 
affected  fields.  The  impact  on  farm 
income  that  could  have  been  derived 


from  wheat,  however,  is  imcertain.  as  it 
is  unclear  what  the  market  returns  to 
wheat  grown  on  known  affected  fields 
would  have  been  if  the  plow-down 
order  had  not  occurred. 

To  offset  for  costs  related  to  the  plow- 
down,  compensation  was  offered  to  74 
producers  to  cover  the  $25  per  acre 
plowing  cost  plus  the  $275  per  acre  in 
average  cost  of  production  expenses  (up 
until  the  time  the  crop  was  destroyed). 
In  total,  these  producers  received 
compensation  of  $1.23  million  to  cover 
operating  costs  incurred  for  growing 
wheat. 

2.  Cost  of  Sanitizing  Grain  Storage 

Records  of  APHIS  surveys  in  the 
regulated  area  indicate  that  16  facilities 
have  applied  for  the  cost-share  program. 
Compensation  is  committed  to  owners 
of  contaminated  grain  storage  facilities 
on  a  one-time  only  basis  for  up  to  50 
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percent  of  the  cost  of  decontamination, 
not  to  exceed  $20,000.  The  total  cost  of 
cleaning  facilities  is  estimated  at 
$268,000.  with  an  average  compensation 
per  facility  of  $8,375.  Total  cost  of 
compensation,  as  of  March  14, 1997,  is 
estimated  at  $134,000. 

3.  Loss  in  Value  of  Wheat  Testing 
Positive  for  Karnal  Bunt 

Wheat  testing  positive  for  Karnal  bunt 
(either  by  pre-harvest  sample  or  by 
testing  at  the  elevator  site)  was  required 
to  go  into  sealed  storage.  This 
movement  of  wheat  out  of  the  regxilated 
area  was  restricted  (exiting  only  with  a 
limited  permit)  and  most  went  into  local 
animal  feed  uses  after  treatment  that 
rendered  ineffective  any  Karnal  bunt 
spore.  This  involved  a  heat-roll-flaking 
process  commonly  in  use  for  small 
grains  for  feed  formulas  in  California. 
Infected  wheat  lost  value  as  it  was 
diverted  from  its  original  purposes  to 
the  animal  feed  markets  where  it  had  to 
compete  against  lower-priced  feed 
grains.  Similar  discounts  would  have 
likely  existed  in  the  absence  of 
regulatory  actions. ^  Program  guidelines 
limited  maximum  compensation  rates 
per  bushel  at  $2.50;  producers  were 
asked  to  establish  financial  losses  by 
calculating  the  difference  between  their 
contract  price  and  actual  prices  received 
(if  production  was  pre-contracted)  or  the 
difference  between  the  estimated  market 
value  in  May-June  1996  and  their  actual 
prices  received  (if  production  was  not 
pre-contracted).  Handlers  were  limited 
by  the  same  maximum  compensation 
amount,  but  determination  of  financial 
loss  was  based  on  the  difference 
between  their  wheat  purchase  price  and 
a  $3.60  per  bushel  salvage  value.  They 
may  have  had  additional  costs  to  sort 
and  treat  their  KB-positive  wheat  (after 
finding  their  KB-negative  wheat  was.  in 
fact.  KB-positive).  Moreover,  many 
handlers  were  reluctant  to  accept  wheat 
from  affected  areas.  This  expedited 
procedure  was  offered  to  handlers  in 
order  to  reduce  administrative  and 
recordkeeping  costs  by  not  addressing 
their  losses  on  a  contract-by-contract 
basis.  It  provided  assistance  that 
avoided  a  market  collapse. 

Eight  percent  of  wheat  production  in 
the  regulated  area  was  found  to  be  KB- 
positive.  This  level  of  production 
amounted  to  2.32  million  bushels  of 
wheat  taking  a  loss  on  average  of  $1.80 
per  bushel.  It  is  estimated  that  at  these 


'  Price  discounts  on  both  KB-positive  and 
negative  wheat  could  have  been  greater  in  the 
absence  of  regulatory  action.  While  this  may  justify 
the  regulatory  action  taken,  the  more  convincing 
evidence  is  the  large  beneflts  of  regulations  to  the 
greater  part  of  the  U.S.  wheat  industry  outside  of 
the  regulated  area. 


rates,  compensation  would  need  to  be 
$4.2  million  in  order  to  offset  much  of 
the  loss  in  value  of  positive  wheat  to 
producers  and  handlers. 

4.  Loss  in  Value  of  Wheat  Testing 
Negative  for  Karnal  Bunt 

At  harvest,  many  wheat  buyers 
refused  to  honor  purchase  contracts 
with  producers  for  their  grain,  most  of 
which  had  been  tested  negative  for 
Karnal  bunt  by  pre-harvest  sample. 
These  contracts  had  been  agreed  upon 
before  the  discovery  of  the  disease  and 
the  declaration  of  quarantine.  Also, 
wheat  millers  inside  and  outside  the 
regulated  areas  became  reluctant  to  buy 
wheat  fixjm  grain  handlers  due  to  the 
increased  cost  of  handling  wheat  from 
the  regulated  areas.  Prices  for  wheat 
produced  within  the  regulated  areas, 
therefore,  dropped  regardless  of  its 
disease  status. 

For  those  growers  who  grew  wheat 
under  contract  but  who  did  not  receive 
full  contract  price,  compensation  for 
loss  in  value  of  wheat  testing  negative 
for  Karnal  bunt  is  made  based  on  the 
difference  between  the  contracted  price 
and  the  higher  of  the  actual  price 
received  by  the  producer  or  the  salvage 
value.  (Salvage  value  was  to  equal 
whichever  price  was  higher  of  the 
following:  The  average  price  paid  in  the 
region  of  the  regulated  area  where  the 
wheat  was  sold  for  the  period  between 
May  1  and  June  30, 1996;  or  $3.60  per 
bushel.) 

Compensation  for  growers  of 
nonpropagative  wheat  not  grown  imder 
contract  is  based  on  the  difference 
between  the  estimated  market  price  for 
the  relevant  class  of  wheat  and  the 
higher  of  the  actual  price  received  or  its 
salvage  value.  (Salvage  value  was  to  be 
the  same  as  above  for  contracted  wheat.) 
The  estimated  market  price  is  what  the 
market  price  would  have  been  if  there 
were  no  quarantine  for  Karnal  bimt,  and 
is  calculated  for  each  class  of  wheat, 
taking  into  account  the  prices  offered  by 
relevant  terminal  markets  (animal  feed, 
milling,  or  export)  for  the  period 
between  May  1  and  June  30, 1996,  with 
adjustments  for  transportation  and  other 
handling  costs. 

Ninety-two  percent  of  the  quantity 
produced  for  domestic  milling 
(approximately  13  million  bushels), 
plus  the  diverted  quantity  of  KB- 
negative  wheat  that  was  originally 
intended  to  be  exported  (6  million 
bushels)  could  have  experienced  a  price 
reduction.  A  portion  of  the  remaining  7 
million  bushels  intended  for  export  that 
could  not  be  sold  at  contract  price  could 
also  experience  a  similar  loss.  The 
compensation  formula  for  negative  grain 
would  suggest  an  average  price  drop  of 


$1.10  per  bushel.  Thus,  total  losses  due 
to  the  decline  in  market  value  of  KB- 
negative  wheat  held  by  producers  and 
handlers  could  total  $28  million.  This 
amount  would  be  reduced  by  the 
amount  of  grain  sold  on  contract  which 
received  full  contract  price.  Producers 
would  not  have  realized  any  losses  on 
such  production.  Handlers  may  have 
incurred  the  full  drop  in  value  of  their 
wheat  sales  depending  on  their  previous 
contract  prices.  Given  that  information 
on  contracts  of  individual  producers 
and  handlers  is  unknown,  it  is 
estimated  that  $28  million  is  the 
potential  maximum  amount  of 
economic  loss  due  to  a  drop  in 
uninfected  wheat  grovtrn  in  the  regulated 
area. 

5.  Cost  of  Millfeed  Treatment 

Millfeed  is  a  byproduct  of  wheat 
milling  (the  outer  husk  of  the  wheat 
kernel  and  other  byproducts  from 
milling).  Approximately  25  percent  of 
the  raw  wheat  going  into  milling  comes 
out  as  millfeed.  while  the  remaining  75 
percent  is  converted  into  flour.  The  sale 
of  this  milling  byproduct  contributes 
around  10  percent  towards  their  gross 
income  from  milling.  With  the  higher 
likelihood  of  Karnal  bunt  being  present 
in  the  millfeed  rather  than  the  floiu, 
restrictions  were  placed  on  the 
movement  of  millfeed  produced  from 
wheat  grown  in  the  regulated  areas. 
These  restrictions  stated  that  millfeed. 
before  their  addition  into  animal  feeds, 
were  to  be  treated  in  order  to  render 
inactive  any  presence  of  Karnal  bunt 
spores.  For  whole  wheat  kernels,  this 
normally  means  that  wheat  undergo  a 
heating-rolling-and-flaking  process. 
Similar  procedures,  except  for  flaking, 
were  assumed  to  be  required  in  treating 
millfeed. 

Many  animal  feed  manufacturers 
conunonly  heat  and  treat  ingredients  in 
their  feed  products.  The  treatment 
requirements  would  not  add  any 
additional  costs  for  them.  For  others, 
that  restriction  would  place  an 
additional  processing  cost  of  aroimd  $35 
per  ton  to  their  operation.  In  order  to 
encourage  wheat  marketings  from  the 
regulated  areas  and  reassure  millers  that 
they  would  not  incur  any  additional 
costs  in  handling  uninfected  wheat  from 
a  regulated  area,  a  $35  per  ton  cost  ofiiset 
for  heat  treatment  was  offered  to  millers 
using  KB-negative  wheat  produced  in  a 
regulated  area.  As  of  March  14,  1997, 
108  requests  have  been  made  from 
millers  in  Minnesota,  Missouri,  Oregon, 
Wisconsin,  and  Virginia  for  a  total  of 
$1.6  million. 
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6.  Loss  in  Value  of  Seed 

Under  the  1996  quarantine  and 
emergency  actions,  wheat  seed 
produced  in  the  regulated  areas  was 
prohibited  from  sale  outside  of  the 
regulated  areas.  Wheat  seed  intended  for 
planting  within  the  regulated  areas  must 
be  sampled  and  tested  for  Kamal  bunt, 
and  for  seed  originating  in  a  regulated 
area,  treated  prior  to  planting.  These  . 
restrictions  are  estimated  to  have  a 
significant  impact  on  the  seed  industry, 
largely  due  to  the  high  value  that  is 
commanded  by  propagative  seed.  Seed 
companies  contract  with  growers  to 
produce  seed  wheat  at  about  30  to  50 
cents  per  bushel  premium  over  non- 
propagative  wheat.  This  premium 
reflects  the  added  precautions  in 
production  to  ensure  seed  integrity  and 
cleanliness.  These  companies  were 
affected  by  the  decline  in  market  value 
resulting  from  the  inability  to  move  seed 
out  of  the  regulated  areas.  It  is  estimated 
that  1.5  million  bushels  of  wheat  seed 
sustained  loss  in  value  of  between  $5 
and  6  million.  Seed  developers,  who 
earn  returns  on  their  investment  in 
research  and  development  of  wheat 
varieties,  also  claim  {>otential  long-term 
losses  in  royalties;  by  receiving  plant 
variety  protection  (or  patent  rights), 
seed  developers  then  obtain  royalties  on 
future  sales  of  wheat  that  are  developed 
and  sold  for  propagative  purposes. 
Other  economic  losses  suffered  by  the 
seed  industry,  but  are  difficult  to 
quantify,  include  additional  handling, 
storage,  and  finance  costs  on  seed  that 
could  no  longer  be  sold  outside  the 
regulated  areas  and  costs  to  relocate 
wheat  breeding  operations  outside  of 
the  regulated  areas.  It  should  be  noted 
that,  as  stated  in  the  interim  rule  of  July 
5. 1996,  the  Agency  is  developing  a 
compensation  plan  for  the  loss  in  value 
of  1995-96  crop  season  seed.  This  plan 
will  be  published  in  a  future  edition  of 
the  Federal  Register.  A  detailed 
disciission  of  impacts  will  be  provided 
at  that  time. 


7.  Loss  in  Value  of  Straw 

Many  growers  sell  wheat  straw  to 
supplement  their  wheat  grain  income. 
Straw  is  sold  for  use  at  places  such  as 
racetracks,  highway  shoulders,  feed 
yards,  and  parks  for  erosion  control  and 
to  minimize  muddy  conditions.  Wheat 
straw  is  listed  in  Kamal  bunt 
regulations  as  a  regulated  article  and  is 
prohibited  from  being  moved  outside  of 
the  regulated  areas.  This  has  prevented 
many  wheat  straw  producers  from 
shipping  their  1995-96  crop  season 
straw  to  the  intended  markets.  Some 
wheat  straw  was  sold  to  alternative 
markets  within  the  regulated  areas  for  a 
lower  price;  other  wheat  straw  was  not 
able  to  be  sold.  These  losses  are 
estimated  at  about  $200,000. 
Compensation  for  loss  in  income  due  to 
the  restrictions  placed  on  movement  of 
straw  is  being  considered. 

6.  Losses  Related  to  Cleaning  and 
Disinfecting  Combine  Harvesters  and 
Other  Losses 

A  number  of  claims  have  been  raised 
by  about  220  combine  harvesters 
operating  within  the  regulated  areas, 
and  those  who  travel  outside  of  the 
regulated  areas  to  harvest  crops.  These 
claims  are  related  to  the  cleaning  and 
disinfecting  requirements  of  combine 
harvesters,  which  particularly  affected 
custom  harvesters  who  contracted  with 
the  Agency  to  do  pre-harvest  sampling 
for  Kamal  bunt.  These  claims  involved: 
(1)  Excess  damage  to  machines  caused 
by  treatment  protocols;  (2)  cleaning  and 
disinfecting  costs;  (3)  down  time  and 
extra  operational  costs  associated  with 
testing  of  samples  and  treatment 
protocols;  and  (4)  loss  of  business  as 
wheat  producers  inside  and  outside  the 
regulated  areas  switched  to  custom 
harvesters  that  were  not  associated  with 
the  1996  wheat  harvest  in  the  regulated 
areas.  The  most  serious  of  these  claims 
that  can  be  directly  attributed  to  the 
regulations  involves  the  excess  wear 
and  tear  due  to  the  subsequent  corrosion 
on  combines  that  underwent  extensive 


cleaning  and  disinfecting  treatments 
according  to  protocol.  The  loss  in  value 
of  these  combines  is  estimated  at  $2 
million.  Compensation  for  this  loss  is 
being  considered. 

Other  economic  losses  that  have  been 
claimed  by  affected  individuals  in  the 
regulated  areas  but  that  are  difficult  to 
quantify  include  additional  handling, 
storage,  and  finance  charges  incurred  by 
handlers  of  nonpropagative  wheat  and 
various  other  claims  by  producers  and 
handlers  in  the  regulated  areas  such  as 
cleaning  and  disinfecting  railcars  and 
trucks  and  buying  wheat  from  alternate 
sources  to  fulfill  contracts  that 
originally  stipulated  wheat  produced 
from  the  regulated  area.  The  Agency 
continues  to  gather  information  for 
formulating  compensation  for  seed 
producers,  and  other  issues  relating  to 
compensation  are  also  under 
consideration. 

In  sum,  the  impact  on  market  value  of 
the  1996  Federal  quarantine  in  the 
southwestern  United  States  is  estimated 
to  be  $44  million.  Roughly  $35  million 
in  compensation  has  been  provided  to 
cover  for  these  losses  (Table  3).  The 
final  amount  of  compensation  for  grain 
testing  negative  and  for  millfeed 
treatment  will  depend  on  the  marketing 
distribution  of  the  1996  wheat  crop  and 
will  be  proportionately  lower  the  greater 
the  amount  of  wheat  that  is  exported. 

It  is  difficult  to  determine  whether 
some  of  these  losses  would  have  been 
incurred  in  the  absence  of  regulation. 
Indeed,  it  could  be  argued  that  losses 
without  Federal  intervention  would 
have  been  higher  in  the  regulated  areas, 
particularly  in  the  long  run,  as  the 
market  imposes  its  own  restrictions  by 
refusing  to  accept  shipments  due  to  the 
inability  to  assess  risk.  Compensation 
payments  for  loss  in  value,  while  not 
accounting  for  every  loss  or  expense  due 
to  the  disease  or  regulation,  limited  the 
adverse  impact  on  wheat  sector  income 
of  affected  individuals  within  the 
regulated  areas. 


Table  3.— Estimated  Loss  in  Value  Due  to  Karnal  Bunt  Regulations,  and  Compensation  to  Date.  1995-96 

Crop  Year 
(in  miluons  of  dollars] 


Action 


Estimated 
loss  in 
vakM 


Compensa- 
tion to  date 


1.  PtovKtown  o«  NM  and  TX  fields  planted  witti  Infectad  seed 

2.  Cost  of  sanrtuing  storage  taalrties  

3.  KB-positive  gravi  diverted  to  anmai  feed  maiVet  

4.  KB-negabve  gram  tt^  experienced  loss  in  value 

5.  MMfeed  treatment  of  KB-negative  grain „ 

6.  Loss  in  value  of  seed 

7.  Loss  in  value  of  straw 

8.  Loss  related  to  cleaning  and  dismleciing  of  contwie  harvestars- 


$1.2 
0.3 
4.2 

28.0 
1.6 
6.0 
0.2 
2.0 


$12 
0.1 
4.2 

28.0 
1.6 
(') 
(') 
(') 
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Table  3.— Estimated  Loss  in  Value  Due  to  Karnal  Bunt  Regulations,  and  Compensation  to  Date.  1995-96 

Crop  Year— Continued 

(IN  MILLIONS  OF  DOLLARS) 


Action 


Total 


Pending. 


V.  Conditions  for  Wheat  Production 
and  Utilization  in  a  Regulated  Area  for 
the  1996-97  Crop  Year 

Based  upon  survey  data  identifying 
the  location  of  fields  that  have  tested 
positive,  the  regulations  in  effect  during 
the  1996  harvest  were  modified  in  1997 
for  some  areas  within  the  initial 
quarantine.  The  final  rule  published  on 
October  4, 1996,  set  forth  criteria  by 
which  fields  in  regulated  areas  would  be 
classified  into  two  risk  classes  in  the 
1996-97  crop  year.  The  effects  of  being 
classified  in  a  particular  category  are 
outlined  in  Table  4. 

In  each  regulated  area,  all  or  a  portion 
of  that  regulated  area  is  designated  as 
either  being  a  restricted  area  or  a 
surveillance  area.  There  are  two 
differences  between  being  designated  a 


restricted  area  and  a  surveillance  area. 
First,  grain  ftt)m  a  restricted  area  that 
tests  negative  for  Kamal  bunt  may  move 
under  a  limited  permit  from  the 
regulated  area  to  designated  facilities 
under  safeguard  and  sanitation 
conditions;  grain  from  a  siuveillance 
area  that  tests  negative  for  Kamal  bunt 
may  move  under  a  certificate  to  any 
destination  without  restriction. 
Additionally,  millfeed  from  grain 
produced  in  a  restricted  area  is  required 
to  be  treated,  whereas  millfeed  from 
grain  produced  in  a  surveillance  area  is 
not  required  to  be  treated. 

Each  restricted  and  surveillance  area 
is  further  divided  into  individual  fields 
within  the  respective  areas.  Each  field 
within  a  restricted  area  will  fall  into  one 
of  three  categories:  (1)  A  field  in  which 
preharvest  samples  tested  positive;  (2)  a 


field  planted  with  known  contaminated 
seed  in  1995;  or  (3)  any  other  field 
within  the  restricted  area.  In  a 
surveillance  area,  each  field  will  be 
designated  as  (1)  a  field  planted  with 
known  contaminated  seed  in  1995;  or 
(2)  any  other  field  in  the  surveillance 
area,  hi  a  restricted  area,  in  fields  in 
which  preharvest  samples  tested 
positive,  no  Kamal  bunt  host  crops  may 
be  planted  in  the  1996-97  crop  season.. 
The  same  prohibition  applies  to  fields 
in  both  restricted  areas  and  surveillance 
areas  which  were  planted  with  known 
contaminated  seed  in  1995.  Also,  as 
noted  above,  millfeed  from  grain  from  a 
field  in  the  "any  other  field"  category  in 
a  restricted  area  must  be  treated; 
millfeed  bom  a  surveillance  area  need 
not  be  treated. 


Table  4.— Conditions  for  Wheat  Production  and  Utilization  in  a  Regulated  Area 


Definition 


Restricted  Area  Cat- 
egory: 
1 .  Fields  in  wtiich 
preharvest  sam- 
ples tested  posi- 
tive. 


2.  Fields  planted 
witti  known  corv 
laminated  seed 
in  1995. 


3.  All  ottier  fields 
wittiin  restricted 
area. 


Surveillance  Area: 
4.  Fields  planted 
witti  known  corv 
laminated  seed 
in  1995. 


Host  planting 


No  host  plant- 
ing in  1996- 
97  crop  sea- 
son. 


No  host  plant- 
ing in  1996- 
97  crop  sea- 
son. 


1^  restrictions 


No  host  plant- 
ing in  1996- 
97  crop  sea- 
son. 


Seed 


N/A 


N/A 


Tested  and,  if 
from  regu- 
lated area, 
treated  prior 
to  planting 
only  within 
regulated 
area. 


N/A 


Decontamination 


Equipment  movement 
outside  regulated 
area:  cleaned  and 
sanitized.  Movement 
within:  no  restric- 
tions. 

Equipment  movement 
outside  regulated 
area:  cleaned  and 
sanitized.  Movement 
within:  no  restric- 
tons. 

Equipment  movement 
outside  regulated 
area:  cleaned  arxl 
sanitized.  Movement 
within:  no  restric- 
tions. 


Equipment  movement 
outside  regulated 
'  area:  cleaned  and 
sanitized.  Movement 
within:  no  restriC' 
tions. 


Millfeed 


N/A 


N/A 


Required,  urv 
less  destina- 
tion State 
controls 
disposition/ 
movement 


N/A 


Survey 


N/A 


N/A 


Double  tested: 
Sampled  in 
field  at  har- 
vest; com- 
posite sam- 
ple poor  to 
Movement 


N/A 


Disposition  of  grain 


N/A. 


N/A. 


Movement  of  ^am 
testing  positive  re- 
stricted: grain  test- 
ing  negative  may 
rrxjve  under  limrted 
permit  to  designated 
facilities  urxler  safe- 
guard arxj  sanitation 
condrtnns. 

N/A. 
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Table  4.— Conditions  for  Wheat  Production  and  Utilization  in  a  Regulated  Area— Continued 


Definition 

Host  planting 

Seed 

Decontamination 

Millfeed 

Survey 

Disposition  of  grain 

5.  All  omer  fields 

No  restrictions 

Tested  and.  if 

Equtpnent  movement 

Not  required  ... 

Double  tested: 

Movement  of  grain 

located  in  defin- 

from regu- 

outside regulated 

Sampled  in 

testing  positive  re- 

able area  wtiere 

lated  area, 

area:  cleaned  and 

field  at  har- 

stricted: grain  test- 

no fields  in  risk 

treated  prior 

sanitized.  Movement 

vest;  com- 

ing negative  may 

level  1  are  lo- 

to planting 

within:  no  restric- 

posite sanv 

move  under  certifi- 

cated.. 

only  writhin 

regulated 

area. 

tions. 

pie  prior  to 
movement. 

cate.  Safeguard  and 
sanitation  of  railcars 
not  required. 

The  number  of  wheat  acres  that  is 
estimated  to  Eall  into  the  various  risk 
categories  in  the  1996-97  crop  season  is 
presented  in  Table  5.  The  amount  of 
wheat  acres  in  the  regulated  area  is 
estimated  to  be  greatly  reduced  from  the 


previous  years  largely  due  to  factors 
affecting  the  wheat  industry  as  a  whole 
(in  particular,  the  projected  decline  in 
export  demand  for  U.S.  wheat).  Wheat 
acres  are  estimated  to  dechne  by  36 
percent  in  the  regulated  areas  of 


Arizona,  an  average  of  24  percent  in  the 
three  affected  counties  of  California,  and 
20  percent  each  in  New  Mexico  and 
Texas. 


Table  5.— Projected  1997  Regulated  Wheat  Acreage,  by  Risk  Categories' 

Arizona 

California 

New  Mexico 

Texas 

Risk  category 

Imperial 
Valley 

Bard/ 
Winterhaven 

BIythe 

Total  acres 

Restricted  Area                    .  _ 

9.200 
105.800 

40 

Acres 
450 
4.050 

3,239 
4.128 

494 
3,906 

13,423 

Surveillance  Area 

90.000 

3.960 

211,844 

Total  1997  Regulated  Area 

115.000 

90.000 

4,000 

4,500 

7.367 

4,400 

225,267 

1996  Regulated  Area 

180.000 

106.592 

8.909 

14.000 

9.209 

5,494 

324,204 

^  Estimates  obtained  from  ttw  Kamal  Bunt  Task  Force,  Arizona. 


Overall,  the  impact  of  the  Kamal  bunt 
restrictions  is  likely  to  be  lessened  for 
many  growers  and  other  individuals,  as 
a  large  portion  of  the  regulated  acres 
falls  into  the  less  restrictive  surveillance 
category.  Wheat  production  can  still 
ocoir  on  fields  in  the  regulated  areas  (in 
restricted  category  3).  on  land  which 
was  not  previously  planted  with  wheat 
in  1996.  Growers  who  choose  to  plant 
wheat  in  these  areas  are  minimally 
restricted  by  regulations  as  grain  that 
tests  negative  for  Kamal  bunt  can  move 
under  limited  permit  to  designated 
facilities. 

Approximately  10,000  acres  in  risk 
categories  1  and  4  are  prohibited  from 
planting  wheat  The  value  of  wheat 
production  that  could  have  been 
harvested  from  these  fields,  calculated 
at  an  average  price  for  durum  wheat 
before  the  disease  outbreak  of  $5.50  per 
bushel,  would  have  been  less  than  $6 
million. 3  The  impact  on  growers  with 
fields  in  these  categories,  however,  is 
uncertain.  While  the  restrictions  deny 
income  that  could  be  earned  from 
wheat,  they  do  not  preclude  the 
planting  of  other  non-host  crops,  such 


as  barley,  alfalfa,  cotton,  and  vegetables. 
In  many  of  the  infected  areas,  especially 
on  irrigated  operations,  wheat  is  either 
double-cropped  or  grown  on  rotation 
with  other  non-host  crops.  The  impact 
on  producers  in  these  risk  categories 
would  therefore  be  minimized  with 
rotation.  Barley  would  likely  be  grown 
on  these  fields:  county  crop  budget  data 
from  Arizona  indicate  that,  except  for 
barley,  the  historical  net  returns 
obtained  from  wheat  production  are 
actually  lower  than  the  net  retiuns  for 
all  other  crops.* 

The  required  millfeed  treatment 
would  also  impose  additional  costs  on 
the  production  of  grain  from  the 
regulated  areas.  It  is  estimated  that 
about  3.4  million  bushels  of  grain  would 
be  subject  to  this  restriction  at  a  cost  of 
roughly  $1  million.^ 

It  should  be  noted  that  changes  in  the 
compensation  plan  to  remunerate  for 
certain  losses  are  being  developed  and 
will  be  published  in  a  future  edition  of 
the  Federal  Register.  Information 
received  through  public  comments  and 
other  forums  are  invaluable  in  refining 


'  The  estimate  is  based  on  an  average  yield  of  100 
busheU  per  acre  for  durum  wheat  produced  in  the 
deaert  Southwest. 


'Other  rotational  crops  include  alfalfa  hay,  sudan 
hay.  upland  and  pima  cotton,  safflower,  and  lettuce. 

'This  estimate  is  based  on  a  heal  treatment  cost 
of  S35  per  ton. 


regiilatory  policies  regarding  Kamal 
bunt.  With  no  prior  experience  in 
regulating  the  disease,  the  improvement 
of  the  Kamal  bunt  program  requires 
ongoing  input  from  the  public.  This 
process  will  enable  the  Agency  to  better 
protect  the  wheat  growing  areas  of  the 
United  States,  while  causing  the  least 
possible  disruption  to  the  affected  areas. 

VI.  Consideration  of  Alternatives  to  the 
Rule 

A  number  of  alternatives  to  the 
quarantine  were  considered  by  the 
Agency  in  controlling  the  disease 
outbreak.  One  alternative  was  to  limit 
the  scope  of  the  1996  quarantine  by 
regulating  only  fields  that  tested 
positive  for  Kamal  bunt.  This  option 
was  rejected  for  the  following  reasons. 
Kamal  bunt  was  originally  detected  in 
many  certified  wheat  seed  lots  produced 
in  Arizona,  as  well  as  in  some  grain  in 
storage  from  a  previous  harvest.  The 
information  available  to  the  Agency 
indicated  that  seed  from  the  infected 
lots  were  planted  widely  in  parts  of 
Arizona  and  California,  and  in  a  few 
counties  in  Texas  and  New  Mexico. 
This  infected  seed  could  not  be  traced 
to  specific  fields  because  the  process  of 
seed  certification  in  Arizona  allows  seed 
from  different  fields  to  be  conuningled 
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in  making  a  seed  lot.  Because  Kamal 
bunt  spores  can  remain  viable  in  soil  for 
as  long  as  4  to  5  years,  and  because 
wheat  is  planted  in  rotation  in  the 
Southwest,  the  actual  infestation  would 
not  be  apparent  until  fields  came  into 
rotation  with  wheat.  Moreover,  the 
detection  of  Kamal  bunt  spores  in  some 
grain  in  storage  from  the  1993  harvest 
indicated  that  the  disease  had  been  in 
present  for  at  least  several  years.  Given 
that  there  is  currenUy  no  feasible  soil 
test,  the  disease,  in  this  situation,  could 
only  be  detected  as  wheat  is  planted. 
The  unknown  extent  of  the  infestation 
in  Arizona  and  California  necessitated 
broader  control  actions  than  those 
offered  by  quarantining  infected  fields. 
In  New  Mexico  and  Texas,  where  wheat 
acreage  planted  with  suspect  seed  was 
limited  and  the  wheat  crop  was 
immature,  regulatory  actions  were 
directed  at  plow-down  of  those  fields. 

Another  alternative  available  to  the 
Agency  would  be  not  to  quarantine. 
This  alternative  was  rejected  as  it  could 
not  be  justified  given  the  risk  of  spread 
of  Kamal  bimt  to  uninfected  areas  and 
the  potential  for  significant  losses  in  the 
wheat  export  market.  The  quarantine 
actions  to  prevent  disease  spread  serve 
to  instill  domestic  and  foreign  consumer 
confidence  in  the  integrity  of  U.S. 
wheat.  The  1995-96  Kamal  bimt 
program  provided  pre-harvest  sampling 
of  all  wheat  fields;  compensation  for 
losses  as  a  result  of  Agency  actions:  and 
remuneration  to  offset  part  of  the 
additional  costs  in  handling  and  treating 
wheat  produced  in  the  regulated  area 
(through  a  millfeed  cost  offset  and  a 
cost-share  facility  clean-up  program 
with  grain  handlers).  Without  Federal 
intervention,  it  is  conceivable  that  farm 
income  of  wheat  producers  both  within 
the  affected  area,  and  outside  the 
regulated  area,  would  have  been  more 
negatively  impacted. 

When  the  treatment  protocols  for 
regulated  articles  were  established,  few 
options  to  the  requirements  were  made 
available  to  affected  wheat  growers, 
handlers,  and  combine  owners.  These 
specific  protocols  were  based  on  the 
best  scientific  information  available  on 
disease  management  in  other  countries 
affected  by  Kamal  bunt.  Furthermore, 
the  decision  to  require  millfeed 
treatment,  as  with  other  treatment 
requirements,  was  based  on  risk 
assessments  that  were  conducted  to 
determine  the  acceptable  level  of  risk  of 
the  various  modes  of  transportation  of 
the  disease.  Compensation  is  thus  being 
considered  to  offset  unanticipated  losses 
and  damages  caused  by  the  regulatory 
requirements. 


Vn.  Characteristics  of  Small  Entities 
Within  the  Regulated  Area 

The  Regulatory  Flexibility  Act 
requires  that  agencies  assess  the  impact 
of  regulations  on  small  businesses, 
organizations,  and  governments.  A 
majority  of  the  firms  in  the  affected  area 
can  be  classified  as  small  based  on 
criteria  established  by  the  Small 
Business  Administration  (SEA).  Much 
of  the  analysis  on  impacts  discussed  in 
the  previous  sections  are  therefore 
applicable  to  these  firms.  Unless 
otherwise  noted,  the  SBA's 
characterization  of  a  small  business  for 
the  categories  of  interest  in  this  analysis 
is  a  firm  that  employs  at  most  500 
employees,  or  has  sales  of  $5  million  or 
less.  The  SBA  defines  a  "small"  wheat 
producer  as  having  sales  of  less  than 
$500,000. 

In  addition  to  private  businesses  that 
produce  and  handle  grain  in  the 
regulated  area,  there  were  a  number  of 
other  parties,  such  as  governmental  and 
quasi-govenunental  entities  and 
industiy  organizations,  that  were  also 
affected  by  the  quarantine.  For  example, 
farm  organizations  that  represented 
producer  interests  were  impacted  by  the 
reduced  activity  due  to  a  change  in  farm 
receipts.  Local  goveriunents  may  also 
have  experienced  a  change  in  the 
business  activity  level,  and  thus  tax 
receipts,  due  to  lower  farmer  spending. 
Seed  certification  boards  are  expected  to 
see  lower  levels  of  seed  certification  as 
the  demand  for  seed  is  reduced.  State 
and  county  departments  of  agricultiue 
could  also  have  experienced  increased 
financial  burdens  as  regulatory 
responsibilities  related  to  Karnal  bimt 
surveillance  and  protocol  monitoring 
increased  on  the  local  level.  The 
magnitude  of  these  effects,  however,  are 
not  quantifiable.  The  information  below 
describes  the  niunber  of  firms  affected 
and  provides  insight  into  the  impact  on 
small  entities  due  to  Federal 
regulations. 

Number  of  Producers  and  Acreage  in 
Regulated  Area  (RA) 

There  were  5,657  farms  in  the 
counties  of  the  RA  as  reported  in  1992 
with  over  1,501,089  acres.*  About  Vb  of 
the  reported  total  acreage  was  irrigated. 
There  were  598  wheat  growers  in  the 
counties  of  the  RA:  236  in  California 
(out  of  2,230  wheat  growers  in  the 
State);  310  in  Arizona;  40  in  New 
Mexico  (out  of  892  in  the  State);  and  12 
in  Texas  (out  of  14,877  in  the  State). 
Total  wheat  acreage  reported  in  these 
counties  Ln  1992  was  176,753  acres 
producing  13.3  million  bushels.  Wheat 


acreage  represented  less  than  12  percent 
of  total  biin  acreage. 

Characteristics  of  Producers  in  the  RA 

Similar  cotton  and  vegetable 
production  data  suggest  that  the  primary 
source  X)f  income  in  these  areas  is 
derived  frvm  cotton  and  vegetable 
production.  Cotton  acreage  in  the 
counties  of  the  RA  was  reported  at 
496,284  acres  on  1,301  farms  in  1992. 
Vegetables  grown  for  harvest  was 
reported  on  509  farms  with  202,694 
acres.  The  acreage  and  number  of 
producers  growing  wheat,  cotton,  and 
other  crops  vary  from  year  to  year 
depending  on  rotations,  price  and  ' 
weather  expectations,  and  other  factors. 
Wheat  is  often  a  rotation  crop  in  cotton 
and  vegetable  crop  production 
providing  a  more  stable  income  while 
"resting  the  soil"  and  providing  weed 
control.  Common  rotations  call  for 
wheat  in  one  year  in  three.  I>ata  for  the 
Pacific  region  indicate  that  the  previous 
crop  on  57  percent  of  the  wheat  acres 
in  1989  had  crops  other  than  wheat.^ 
Forty-percent  had  wheat,  while  2 
percent  had  com  and  1  percent  had 
sorghum  as  the  previous  crop. 

Of  the  total  598  wheat  farms  in  the 
counties  of  the  RA,  577  (or  96.5  percent) 
were  growing  wheat  on  irrigated  fields. 
Of  the  598  wheat  producers  in  the  RA, 
86  percent  of  producers  harvested  499 
acres  or  less  of  wheat.  These  514  wheat 
producers  are  assiuned  to  be  classified 
in  the  SBA  business  classification  as 
being  "small  entities."  It  is  assumed  that 
the  other  84  growers  are  excluded  from 
this  business  classification.  Wheat 
growers  in  the  RA  typically  lack  on-farm 
storage. 

Acreage  Affected 

By  1995/96,  the  amount  of  planted 
wheat  acreage  in  the  counties  of  interest 
had  increased;  the  total  nimiber  of 
growers  in  the  RA  was  reported  at  882 
growers  (455  in  Arizona,  354  in 
California,  72  in  New  Mexico,  and  1  in 
Texas),  with  wheat  acreage  totaling  over 
300,000  acres.  Approximately  145 
growers  were  found  to  have  grown  KB- 
positive  wheat,  and  73  growers  were 
issued  plow-down  orders.  As  a 
percentage  of  the  total  in  the  four  States 
of  the  RA,  quarantine  actions  affected  . 
less  than  3.3  percent  of  producers,  3.75 
percent  of  wheat  acreage,  but  almost  8 
percent  of  wheat  production. 

Based  on  the  SBA's  size  definition.  86 
percent  of  producers  (514  out  of  598)  are 
assumed  to  be  classified  within  the 
small  business  category.  Thus,  the  major 


*  Source:  1992  Census  of  Agriculture. 


''  Source:  Economic  Research  Service, 
Characteristics  and  Production  Costs  of  U.S.  Wheat 
Farms,  1989.  October.  1993. 
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part  of  any  impact  from  Kamal  bunt  or 
Kamai  bunt  regulations  is  assumed  to 
Call  on  these  individuals. 

Harvesters 

Harvesting  equipment  is  expensive 
and  specialized  for  many  agricultural 
crops.  With  a  cost  of  over  $130,000  for 
a  new  combine  and  only  a  limited  time 
of  use.  many  wheat  growers  in  the 
regulated  area  depend  on  custom 
operators  or  "custom  cutters"  to  harvest 
their  wheat  crop.  It  is  estimated  that 
about  390  combines  were  needed  to 
harvest  the  1995/96  wheat  crop  in  the 
regulated  area,  with  much  of  it  being 
supplied  by  custom  cutters.  There  were 
probably  20  to  30  firms  engaged  in  this 
business  activity  (not  including 
individuals  who  may  have  done  some 
custom  cutting  of  neighboring 
properties).  All  firms  are  assumed  to  be 
classified  in  the  SBA  classification  as 
being  a  "small  business."  It  is  assumed 
that  only  a  few  of  these  firms,  namely 
those  that  were  subjected  to  extensive 
cleaning  and  disinfection  if  they  had 
harvested  many  KB-positive  fields, 
suffered  losses  to  their  machinery  as  a 
result  of  quarantine  actions.  Additional 
losses  occurred  because  some  harvesters 
were  not  allowed  to  bring  their 
equipment  to  certain  States. 

Wheat  Seed  Dealers 

Wheat  seed  dealers  sell  seed  to 
growers  to  produce  their  crop  for 
milling.  They  also  represent  seed  wheat 
research  firms  in  that  they  sell  wheat 
seed  that  is  grown  to  be  used  as  seed  for 
the  next  growing  season  or  for  export. 
This  wheat  seed  is  called  private  variety 
seed  as  it  was  developed  by  a  private 
firm  and  has  a  plant  variety  protection 
"patent"  on  that  variety.  There  are 
approximately  25  to  30  seed  marketing 
firms  in  the  RA;  some  specialize  in 
acquiring  seed  production  from  the  RA 
for  export.  Probably  3  to  4  seed  wheat 
dealers  have  over  80  percent  of  the  seed 
business  in  the  RA.  These  firms  were 
affected  by  quarantine  actions,  i.e.,  by 
the  restriction  on  selling  or  transferring 
seed  out  of  the  RA.  Some  of  these  firms 
derive  their  income  from  other 
enterprises  such  as  vegetable 
production,  rather  than  solely  from 
wheat  production  and  marketing.  The 
number  of  firms  that  can  be  classified  as 
"small"  cannot  be  determined  due  to 
the  proprietary  nature  of  sales  records. 

Seed  Wheat  Research  Finns 

Seed  wheat  research  firms  take  the 
risk  and  have  the  expertise  to  develop 
new  wheat  varieties  for  future  use. 
Many  develop  a  relationship  with  a  seed 
wheat  dealer  (who  is  then  called  an 
"associate")  to  market  the  developers' 


specific  varieties.  Seed  wheat  research 
firms  use  seed  production  in  the  RA  as 
a  basis  for  seed  to  be  used  in  climates 
similar  to  the  RA,  e.g.,  the 
Mediterranean,  or  use  production  in  the 
RA  as  seed  increases"  to  be  used  in 
Northern  climates  the  following  spring. 
There  are  approximately  5  to  9 
commercial  seed  wheat  research  firms 
engaged  in  the  RA,  with  perhaps  3  to  4 
major  firms  conducting  over  70  percent 
of  research  activity.  Also,  there  are 
small  firms  in  the  RA  that  specialize  in 
"seed  increases"  for  varieties  being 
developed  by  universities,  private 
companies,  and  foreign  countries.  The 
nuimber  of  firms  that  can  be  classified  as 
"small"  according  to  SBA  standards 
cannot  be  determined  due  to  the 
proprietary  nature  of  sales  records. 

Custom  Haulers 

There  are  approximately  130  to  140 
individuals  in  the  RA  that  haul  grain 
from  fields  directly  after  harvest  to 
storage  and  load-out  locations  (referred 
to  as  grain  handlers).  Some  of  these 
individuals  also  haul  farm  machinery 
from  field  to  field  to  prepare  or  harvest 
wheat  and  other  crops.  The  number  of 
firms  that  can  be  categorized  as  a  "small 
business"  is  unknown. 

Grain  Handlers 

Grain  handlers  store  and  unload 
nonpropagative  wheat  received  from 
growers.  Wheat  is  received  by  trucks, 
pickups,  and  farm  tractors  pulling  either 
grain  buggies  or  farm  wagons. 
Ownership  of  the  wheat  is  usually 
transferred  from  the  grower  to  the  grain 
handler.  It  is  estimated  that  there  are  92 
such  assembly  sites  in  the  RA  (50  in 
Arizona,  33  in  California,  8  in  New 
Mexico,  and  1  in  Texas).  Ofi^^  farm 
storage  capacities  are  only  available  on 
a  State-wide  basis:  *  Arizona  (22.3 
million  bushels),  California  (98.04 
million  bushels),  New  Mexico  (15.63 
million  bushels):  and  Texas  (840.2 
million  bushels).  The  SBA  defines  a 
small  grain  elevator  as  one  that  employs 
fewer  than  100  employees.  It  is 
estimated  that  nearly  all  of  the  elevators 
in  the  regulated  areas  can  be  classified 
as  "small." 

Wheat  Millers 

The  niunber  of  wheat  millers  for  the 
four  States  are: '  California  (12,  with  1 
processing  durum);  Arizona  (2,  with  1 
processing  durum);  New  Mexico  (none); 
Texas  (7,  with  1  processing  rye).  There 
were  24  millers  in  and  around  the  RA 
that  entered  into  limited  permits  with 


APHIS:  2  in  Arizona,  1  in  New  Mexico, 
and  21  in  California.  Limited  permit 
data  indicate  that  millers  in  the 
following  States  were  also  affected: 
Minnesota,  Oregon,  Virginia,  Missouri, 
and  Wisconsin.  The  size  of  these 
operations  could  not  be  estimated  in 
terms  of  their  SBA  classification  as 
"small"  or  "large"  businesses.  However, 
these  firms  are  likely  to  be  classified  as 
a  "small"  business. 

Prepared  Feed  Manufacturers 

The  number  of  animal  feed 
manufacturers  and/or  millfeed 
processors  in  the  Riverside-San 
Bernardino  primary  metropolitan 
statistical  area  (PMSA)  is  15,  and  there 
are  11  in  Arizona.'"  Only  12  of  these  26 
establishments  employed  over  20 
employees.  The  Riverside-San 
Bernardino  PMSA  data  indicates  that 
the  15  establishments  in  that  area 
collectively  employed  a  total  of  600 
workers  with  a  $20.5  million  payroll  (8 
establishments  of  the  15  employed  more 
than  20  employees).  Based  on  these 
data,  it  is  estimated  that  these  larger 
firms  employ  about  62  workers  on 
average  and  smaller  firms  had  15 
workers  per  firm.  Similar  data  for 
Arizona  show  that  4  of  the  11 
establishments  in  that  State  employed 
more  than  20  employees.  Given  these 
scant  data  and  SBA's  definition  of  a 
"small  business"  in  this  group  (SIC 
2048) — i.e.,  an  establishment  with  fewer 
than  500  employees — it  is  assumed  that 
all  firms  fall  in  SBA's  "small"  business 
category. 

Feedlots 

It  is  estimated  that  about  24  feedlots 
in  the  RA  (presumably  feeding  beef 
cattle)  were  affected  by  the  regulations. 
They  were  found  in  Arizona  (16h  New 
Mexico  (3),  and  California  (5).  SBA's 
definition  of  a  "small  business"  in  this 
group  (SIC  0211)  is  an  establishment 
with  sales  less  than  $1.5  million.  No 
sales  data  on  these  firms  were  available, 
so  it  is  not  possible  to  estimate  the 
number  of  firms  that  do  not  fall  in 
SBA's  small  business  category. 

Based  on  the  above  information,  we 
have  concluded  that  the  majority  of  the 
impact  of  Kamal  bunt  and  subsequent 
regulations  falls  on  small  businesses.  It 
is  conceivable,  however,  that  without 
Federal  intervention,  individual  States 
and  importing  countries  would  place 
their  own,  perhaps  more  severe, 
restrictions  on  wheat  shipments  from 
the  regulated  areas.  The  1996  Kamal 


•Source:  Grain  and  Milling  Annual  1996.  Off- 
farm  capacities  may  also  reflect  storage  capacities 
of  millers. 

*See  footnote  8. 


lo  Source:  U.S.  Department  of  Commerce, 
Economics  and  .Statistics  Administration  Bureau, 
Bureau  of  Census,  various  State  reports  on 
California  and  Arizona,  Manufacturers — Geographic 
Area  Series,  1992. 
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bimt  program  provided  pre-harvest 
sampling  of  fields  and  other  measures  to 
ensure  the  quality  of  wheat  from  the 
regulated  areas.  The  use  of  limited 
permits  for  iminfected  wheat  further 
facilitated  the  marketing  flow  of  wheat, 
thereby  enabling  the  wheat  industry 
within  the  regulated  areas  to  be 
preserved. 

Vm.  Summary  and  Conclusions 

The  imposition  of  quarantine  and 
emergency  actions  against  Kamal  bunt 
was  a  necessary,  short-run  measure 
taken  to  prevent  the  artificial  spread  of 
the  disease  to  other  wheat-producing 
areas  in  the  United  States.  The 
establishment  of  Kamal  bunt  would 
have  had  serious  adverse  impact  on  the 
wheat  export  market,  as  over  half  of  U.S. 
wheat  exports  are  to  countries  that 
maintain  restrictions  against  imports 
from  coimtries  where  Kamal  bunt  is. 
known  to  occur.  In  the  absence  of 
regulatory  action,  it  is  conceivable  that 
farm  income  both  within  and  outside 
the  regulated  areas  could  have  been 
further  jeopardized. 

Given  the  regulatory  objective  of 
disease  eradication,  the  quarantine 
measures  to  control  a  new  disease 
outbreak  such  as  Kamal  bunt  is 
necessarily  broad  due  to  the  lack  of 
information  on  the  extent  of  the 
outbreak.  These  actions,  enacted  after 
production  etnd  marketing  decisions 
were  in  place,  luidoubtedly  had  an 
adverse  impact  on  growers  and  other 
affected  individuals;  many  were  likely 
unable  to  recover  unexpected  costs.  The 
loss  in  market  value  due  to  the 
quarantine  is  estimated  at  $44  million. 
The  majority  of  affected  individuals  and 
firms  can  be  classified  as  "small"  based 
on  criteria  established  by  the  Small 
Business  Administration. 

In  order  to  reduce  the  economic 
impact  of  the  quarantine  on  affected 
wheat  growers  and  other  individuals, 
compensation  was  provided  to  mitigate 
certain  losses  and  expenses.  The 
payment  of  compensation  is  in 
recognition  of  the  fact  that  while  a  large 
portion  of  the  benefits  of  regulation 
accrue  to  others  outside  the  regulated 
area,  the  regulatory  burden  falls 
disproportionately  on  a  small  segment 
of  the  industry.  Indeed,  it  could  be 
argued  that  without  compensation,  the 
regulatory  actions  would  not  have  been 
economically  justified,  as  the  costs  of 
disease  control  that  are  borne  now  could 
have  a  greater  weight  than  benefits  that 
are  received  in  the  future. 

Based  upon  our  analysis,  we  have 
concluded  that  our  quarantine  measures 
were  appropriate  and  justifiable  when 
compared  with  the  magnitude  of  the 
benefits  achieved.  Even  a  10-percent 


reduction  in  wheat  exports  would  have 
a  significant  effect  on  wheat  sector 
income.  It  is  estimated  that  a  10-percent 
decrease  in  U.S.  wheat  exports  would 
cause  a  decline  in  wheat  sector  income 
of  over  $500  million. 

As  of  March  14, 1996,  compensation 
for  the  1995-96  crop  year  is  estimated 
at  $35  million.  While  not  accounting  for 
every  loss  or  expense  due  to  the  disease 
or  regtilation,  compensation  for  loss  in 
value  lessened  the  adverse  impact  on 
wheat  sector  income  within  the 
regulated  areas.  Remimerations  for  other 
losses  are  also  being  developed. 

As  more  information  is  obtained  on 
disease  prevalence,  the  number  of 
regulated  acres  are  reduced  and 
restrictions  for  the  1996-97  crop  season 
are  modified  to  be  commensurate  with 
the  level  of  risk.  The  impact  on  those 
that  are  affected  by  regulation  would 
also  likely  be  reduced;  unlike  in  1996, 
the  1997  restrictions  on  wheat  planting 
are  known  in  advance  and  can, 
therefore,  be  taken  into  account  when 
cropping  decisions  are  made. 

Wheat  acreage  in  the  regulated  areas 
is  projected  to  decline  from  1995-96 
levels,  largely  due  to  decreased  demand 
for  U.S.  wheat  exports.  Less  than  5 
percent  of  the  acres  in  the  regulated 
areas  is  prohibited  from  planting  wheat. 
The  impact  on  farm  income  due  to  this 
prohibition  is  uncertain,  as  wheat  is 
normally  rotated  with  other  crops. 
Overall,  the  impact  of  the  Kamal  bunt 
restrictions  on  wheat  production  in  the 
regulated  areas  is  likely  to  be  small,  as 
wheat  can  still  be  grown  on  ample, 
available  land  that  was  not  planted  with 
wheat  in  1996. 

Done  in  Washington,  DC,  this  31st  day  of 
March  1997. 
Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Sennce. 
|FR  Doc.  97-«544  Filed  3-31-97;  3:19  pmj 
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Office  of  Thrift  Supervision 

12  CFR  Part  560 

[No.  97-28] 

BIN  1550-AB05 

Amendments  Implementing  Economic 
Growth  and  Regulatory  Paperwork 
Reduction  Act 

AGENCY:  Office  of  Thrift  Supervision, 

Treasury. 

action:  Final  mle. 


summary:  The  Office  of  Thrift 
Sujjervision  (OTS)  today  is  issuing  a 
final  mle  implementing  provisions  of 
the  Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996 
(EGRPRA).  Among  other  actions. 
EGRPRA:  expanded  and  clarified  federal 
thrifts'  lending  and  investment 
authority;  amended  the  Qualified  Thrift 
Lender  (QTL)  test;  authorized  OTS  to 
grant  anti-tying  exceptions  conforming 
to  exceptions  granted  to  banks  by  the 
Board  of  Govemors  of  the  Federal 
Reserve  System  (FRB);  and  modified 
OTS's  oversight  authority  over  bank 
holding  companies  that  own  savings 
associations.  Today's  rule  implements 
these  statutory  changes  in  final  form 
and  enables  thrifts  to  take  advantage  of 
the  expanded  flexibility  and  burden 
reduction  afforded  by  EGRPRA. 

EFFECTIVE  DATE:  April  3,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Magrini,  Senior  Project 
Manager,  (202)  906-5744,  Supervision 
Policy;  Ellen  J.  Sazzman,  Counsel 
(Banking  and  Finance),  (202)  906-7133, 
or  Karen  Osterloh,  Assistant  Chief 
Counsel,  (202)  906-6639,  Regulations 
and  Legislation  Division,  Chief 
Counsel's  Office.  For  information  about 
holding  company  issues,  contact  Kevin 
A.  Corcoran,  Assistant  Chief  Counsel, 
(202)  906-6962,  Business  Transactions 
Division,  Chief  Counsel's  Office,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  September  30, 1996,  Congress 
enacted  the  EGRPRA  ■  which  amended 
and  clarified  thrifts'  lending  and 
investment  powers  under  sections  5  and 
10  of  the  Home  Owners'  Loan  Act 
(H0LA).2  EGRPRA  confirmed  that 
federal  savings  assbbiations  may  engage 
in  credit  card  lending  without 
limitation;  enabled  federal  savings 
associations  to  engage  in  education 
lending  without  investment 
restrictions; '  increased  the  10%  of 
assets  limitation  on  federal  savings 
associations'  c:ommercial  lending  to 
20%  of  assets,  provided  that  amounts  in 
excess  of  10%  are  used  for  small 
business  loans  as  defined  by  the  OTS 
Director;  and  amended  the  QTL  test  to 
provide  that  investments  in  education, 
small  business,  credit  card,  and  credit 
card  account  loans  are  includable 


•  P.L  104-208,  tit.  12. 110  Stat.  3009  (September 
30. 1996). 

>  12  U.S.C  1464. 1467a.  respectively. 

'HOLA,  $5.  previously  limited  education  loans 
to  5%  of  a  thrift's  total  as^ts.  12  U.S.C 
1464(c)(3)(A). 
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without  limit  for  purposes  of  satisfying 
the  QTL  test.* 

EGRPRA  also  authorized  the  OTS 
Director  to  issue  regulations  granting 
exceptions  to  anti-tying  provisions  in 
section  5(q)  of  the  HOLA,*  provided  the 
exceptions  are  consistent  with  the 
HOlA  and  conform  to  exceptions 
granted  by  the  FRB  to  banks.  Finally, 
EGRPRA  eliminated  OTS  supervision  of 
holding  companies  that  control  both  a 
bank  and  a  savings  association  and  that 
are  registered  as  b£mk  holding 
companies  with  the  FRB. 

On  November  27,  1996.  OTS  issued 
an  interim  final  rule  enabling  thrifts  to 
take  immediate  advantage  of  the 
expanded  flexibility  and  burden 
reduction  afforded  by  EGRPRA.*  The 
interim  final  rule  included  definitions 
of  credit  card,  credit  card  account,  small 
business,  and  small  business  loans. 
These  definitions  enabled  thrifts  to 
apply  the  newly  modified  QTL  test  and 
to  exercise  new  investment  authorities. 
OTS  also  streamlined  its  regulations  by 
removing  certain  unnecessary  QTL 
provisions  from  the  Code  of  Federal 
Regulations,  and  added  a  new 
regulatory  anti-tying  exception  that 
conformed  to  the  FRB's  safe  harbor  for 
combined  balance  accounts.  OTS 
requested  comment  on  any  issues  raised 
by  the  newly  implemented  regulations. 

n.  Summary  of  Comments  and 
Description  of  the  Final  Rule 

A.  General  Discussion  of  the  Comments 

The  public  comment  period  on  the 
interim  final  rule  closed  on  January  27, 
1997.  Nine  conmienters,  including  five 
financial  institution  trade  associations 
and  four  federal  savings  associations, 
responded  to  the  request  for  comment. 
Commenters  generally  supported  OTS's 
efforts  to  implement  expeditiously 
EGRPRA's  new  provisions.  Several 
commenters  suggested  that  OTS  modify 
some  provisions,  including  adopting  a 
safe  harbor  for  loans  to  small 
businesses.  Specific  comments 
addressing  various  sections  are 
discussed  where  appropriate  in  the 
section  by  section  analysis  below. 

B.  Section-by-Section  Analysis 

Section  560.3— Definitions  of  Credit 
Card  and  Credit  Card  Account 

Section  2303(g)  of  EGRPRA  requires 
the  OTS  Director  to  issue  regulations 
defining  the  term  "credit  card"  in  order 
to  enable  thrifts  to  apply  the  newly 


'EGRPRA  also  pennitted  savings  associalioos  to 
substitute  the  tax  code's  "domestic  building  and 
loan  association"  test  for  compliance  with  the 
amended  QTL  test.  See  SecUon  2303(e)  of  EGRPRA. 

'  12  U.S.C  1464(q). 

*61  FR  60179  (November  27.  1996). 


modified  QTL  test.^  This  modified  QTL 
test  permits  loans  "made  through  credit 
cards  or  credit  card  accounts"  to  be 
coimted  as  qualified  thrift  investments 
(QTI)  without  restriction.  The  definition 
of  "credit  card"  and  "credit  card 
account"  also  provides  federal  thrifts 
with  guidance  in  exercising  their 
authority  to  "invest  in,  sell,  or  otherwise 
deal  in  *  *  *  loans  made  through  credit 
cards  or  credit  card  accounts"  under 
section  5(c)  of  the  HOLA.  As  revised  by 
section  2303(b)  of  EGRPRA,  section  5(c) 
authorizes  federal  thrifts  to  engage  in 
credit  card  lending  without  any 
percentage  of  assets  investment 
limitation.^  Commenters  generally 
agreed  that  it  was  appropriate  for  OTS 
to  consistently  define  "credit  card"  and 
"credit  card  account"  for  both  section 
5(c)  and  section  10(m)  of  the  HOLA. 

Credit  card.  OTS  based  the  regulatory 
definition  of  "credit  card"  on  the  plain 
language  definition  of  "credit  card"  in 
Black's  Law  Dictionary.'  Four 
commenters  addressed  the  substance  of 
this  definition.  Two  commenters 
supported  the  use  of  the  Black's  Law 
Dictionary  definition.  These 
commenters  asserted  that  this  definition 
is  easy  to  understand  and  consistent 
with  EGRPRA's  goal  of  providing  thrifts 
greater  investment  flexibility.  Two  other 
commenters  suggested  that  OTS  employ 
the  similar,  but  not  identical,  definition 
of  "credit  card"  in  the  FRB's  Truth  in 
Lending  Regulation  at  12  CFR  Part  226 
(Regulation  Z).  Regulation  Z  defines 
credit  card  as  "any  card,  plate,  coupon 
book,  or  other  single  credit  device  that 
may  be  used  &t)m  time  to  time  to  obtain 
credit."  12  CFR  226.2(a)(15).  These 
commenters  noted  that  the  banking 
industry  is  familiar  with  Regulation  Z 
and  that  uniform  regulations  would 
reduce  the  complexity  of  Federal 
regulation  of  the  banking  industry. 

To  enhance  uniformity  and 
consistency  among  the  federal  banking 
agencies,  the  OTS  has  adopted  the 
definition  of  "credit  card"  in  Regulation 
Z  for  purposes  of  the  final  EGRPRA 
amendments. 

Credit  Card  Account.  The  interim  rule 
defined  "credit  card  account"  as  a  credit 
account  established  in  conjunction  with 
the  issuance  of,  or  the  extension  of 
credit  through,  a  credit  card.  The  term 
includes  loans  made  to  consolidate 
credit  card  debt,  including  credit  card 
debt  held  by  other  lenders,  and 
participation  certificates,  securities  and 
similar  instruments  secured  by  credit 
card  receivables. 


'  See  12  U.S.C  14«7a(m). 
•EGRPRA.  section  2303(b).  amending  HOLA 
§5(c).  to  be  codified  at  12  U.S.C  1464(c)(l)(D. 
'Black's  Law  Dictionary  367  (6tb  ed.  1990), 


Two  commenters  supported  including 
investments  in  loan  pools  that  issue 
securities  backed  by  credit  card  loans  in 
the  definition.  These  commenters  noted 
that  HOLA  specifies  that  "any  reference 
to  a  loan  [herein]  *  *  •  includes  an 
interest  in  such  loan  *   *   •"  ">  and, 
thus,  implicitly  includes  securities 
backed  by  credit  card  accounts  and 
receivables.  One  commenter  argued  that 
the  inclusion  of  securities  backed  by 
credit  card  loans  is  beyond 
congressional  intent  because  such  debt 
instruments  are  essentially  securities 
rather  than  loans. 

OTS  and  its  predecessor  agency  have 
long  authorized  federal  savings 
associations  to  make  a  loan  secured  by 
an  assignment  of  loans  to  the  extent  that 
the  thrift  may  make  or  purchase  the 
underlying  loans.''  Thus,  the  final  rule 
continues  to  provide  that  loans  made 
through  credit  cards  and  credit  card 
accounts  encompass  investments  in 
loan  pools  that  issue  securities  backed 
by  credit  card  loans. 

Two  commenters  agreed  with  OTS's 
inclusion  of  credit  card  debt 
consolidation  loans  in  the  definition  of 
"credit  card  accoimt."  These 
commenters  argued  that  such  loans  are, 
in  economic  substance,  credit  card 
loans.  One  commenter  requested  OTS  to 
clarify  that  consolidation  loans  include 
other  consumer  debt  such  as  personal  or 
automobile  loans.  Another  commenter 
argued  against  the  inclusion  of  credit 
card  debt  consolidation  loans,  asserting 
that  credit  card  debt  consolidation 
loans,  in  essence,  are  consiuner 
installment  loans  that  may  include  non- 
credit  card  debt. 

OTS  believes  that,  in  enacting 
EGRPRA.  Congress  intended  to  give 
thrifts  the  flexibility  for  innovation  with 
respect  to  the  terms  and  conditions  of 
particular  credit  card  products. 
Accordingly,  OTS  believes  that  a  broad 
definition  of  credit  card  account  within 
the  limits  of  safety  and  soundness  is 
consistent  with  congressional  intent  of 
EGRPRA  and  HOLA.  Additionally,  OTS 
does  not  consider  loans  that  are  used  to 
consolidate  other  consumer  debt  such  as 
personal  or  automobile  loans  to  be 
credit  card  debt  consolidation  loans  and 
would  object  to  a  thrift's  treatment  of 
loans  consolidating  both  credit  card  and 
non-credit  card  related  debt  as  a  credit 
card  account  loan.  Accordingly,  the 
definition  of  credit  card  account  is 
unchanged  in  the  final  rule. 

OTS  reiterates  that  §  560.30  of  OTS's 
regulations,  which  implements  the 
statutory  credit  card  authority,  permits 


'»12  U.S.C.  1464(c)(6MB). 

"  12  CFR  560.31(c),  as  added  61  FR  50951.  50974 
(September  30. 1996). 
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federal  thrifts  to  engage  in  the  full  range 
of  credit  card  operations  authorized  by 
HOLA.  Under  this  regulation,  however, 
OTS  reserves  the  right  to  establish 
investment  limits  on  a  case-by-case 
basis  if  an  institution's  concentration  in 
credit-card-related  loans  presents  a 
safety  and  soundness  concern.'^  As  with 
any  expansion  of  a  line  of  business, 
institutions  that  expand  their  credit  card 
lending  pursuant  to  today's  rule  must 
do  so  in  a  safe  and  soimd  manner. 
Institutions  plaiming  any  significant 
increase  in  these  types  of  loans  should 
prepare  thorough  business  plans, 
acquire  the  necessary  personnel  and 
expertise,  and  establish  adequate 
systems  to  identify  and  control  risks 
associated  with  these  products.  OTS 
will  monitor  these  lending  activities, 
utilizing  off-site  surveillance  and  the 
on-site  examination  process. 

Section  560.3 — Definitions  of  Small 
Business  and  Small  Business  Loans 

Section  2303(g)  of  EGRPRA  requires 
the  OTS  Director  to  issue  regulations 
defining  "small  business"  for  the 
purposes  of  the  newly  modified  QTL 
test,  which  permits  savings  association 
to  count  small  business  loans  as  QTI 
without  restriction  under  section  10(m) 
of  the  HOLA.  Section  2303(c)  of 
EGRPRA  also  directs  the  OTS  Director 
to  define  "small  business  loans"  in 
connection  with  the  newly  amended 
section  5(c)  of  the  HOLA,  which 
expands  federal  thrifts'  commercial 
lending  authority  from  10%  to  20%  of 
assets,  provided  the  amount  in  excess  of 
10%  of  assets  is  used  solely  for  small 
business  loans." 

To  promote  a  harmonious 
interpretation  of  the  statute,  the  interim 
final  regulation  defined  "small 
business"  and  "small  business  loan" 
once  for  purposes  of  both  HOLA 
provisions.  OTS  tied  these  regulatory 
definitions  to  the  eligibility  criteria 
established  by  the  Small  Business 
Administration  (SBA)  under  section  3(a) 
of  the  Small  Business  Act,  15  U.S.C. 
632(a),  as  implemented  by  SBA's 
regulations  at  13  CFR  Part  121.  OTS 
specifically  solicited  comment  whether 
these  SBA  standards  were  the  most 
appropriate  basis  for  the  definitions  of 
small  business  or  small  business  loans 
under  the  HOLA.  The  OTS  also  solicited 
comment  on  whether  the  agency  should. 


for  the  sake  of  simplicity,  include  in  its 
definition  a  de  minimis  safe  harbor 
based  on  annual  sales  or  some  other 
criteria.'* 

Of  the  seven  commenters  addressing 
the  small  business  definitions,  four 
supported  the  use  of  SBA's  regulatory 
definitions  (either  alone  or  in 
combination  with  a  de  minimis  safe 
harbor).  These  commenters  indicated 
that  most  lenders  and  small  businesses 
are  familiar  with  SBA's  size  eligibility 
standards,  and  asserted  that  the  use  of 
SBA's  standards  would  promote 
regulatory  uniformity  among  the 
agencies  and  would  reduce  regulatory 
compliance  burdens. 

Three  other  commenters  contended 
that  thrifts  are  unfamiliar  with  SBA's 
size  eligibility  standards.  These 
commenters  also  asserted  that  the  SBA 
definitions  are  too  complex  to  apply  in 
day-to-day  commercial  lending 
decisions  since  the  SBA's  criteria 
require  knowledge  of  the  borrower's 
precise  line  of  business,  as  categorized 
and  subcategorized  by  SBA's 
regulations.  For  some  businesses,  SBA's 
regulations  rely  on  a  firm's  nimiber  of 
employees.  For  other  businesses,  the 
SBA  definitions  are  based  on  the 
company's  asset  size  or  annual  receipts. 
These  commenters  contended  that  the 
application  of  SBA  definitions  would 
require  thrifts  to  gather  additional  data 
unrelated  to  lending  decisions,  and  to 
make  time-consiuning  determinations  of 
SBA  industrial  classifications.  They 
concluded  that  the  use  of  the  SBA 
definitions  would  impose  additional 
burdens  on  thrifts'  commercial  lending 
activities,  and  would  limit  thrifts' 
incentive  to  pursue  small  business 
lending,  contrary  to  the  spirit  of 
EGRPRA. 

Six  of  the  seven  commenters 
suggested  that  OTS  adopt  a  safe  harbor 


"  12  CFR  560.30.  n.  5,  61  FR  50951.  50973 
(September  30. 1996). 

■'Federal  thrifts  have  long  been  authorized  to 
make  loans  secured  by  business  or  agricultural  real 
estate  in  amounts  up  to  400%  of  capital,  12  U.S.C. 
1464(c)(2)(B).  Prior  to  EGRPRA.  federal  thrifts  could 
only  make  additional  secured  and  unsacjred  loans 
to  businesses  and  farms  in  amounts  up  to  10%  of 
total  assete.  12  U.S.C  1464(cM2MA). 


>*The  SBA  Reauthorization  Act  of  1994, 15 
use.  632(a)(2)(C).  provides  that  unless  specifically 
authorized  by  statute,  no  federal  agency  may 
prescribe  a  size  standard  for  categorizing  a  business 
concern  as  a  small  business  unless  such  size 
standard  is  made  subject  to  public  notice  and 
comment,  makes  certain  size  determinations,  and  is 
approved  by  the  SBA  Administrator.  OTS  solicited 
comment  regarding  whether  EGRPRA  $  2303(g) 
constitutes  a  specific  authorization  within  the 
meaning  of  15  U.S.C  632(8)(2HC).  Commenters 
addressing  this  issue  believed  that  EGRPRA  gave 
OTS  authorization  to  define  "small  business"  for 
purposes  of  the  HOLA.  SecUon  2303(gl  of  EGRPRA 
requires  the  Director  to  "issue  such  regulations  as 
may  t>e  necessary  to  define  the  term  'small 
business' "  for  the  purposes  of  the  QTL 
requirements  at  section  10(m)  of  the  HOLA. 
Similarly,  under  section  5(c)(2)(A)  of  the  HOLA.  as 
amended  by  section  2303(c)  of  EGRPRA,  savings 
associations  are  authorized  to  invest  in  "small 
business  loans,  as  that  term  is  defined  by  the 
Director."  OTS  believes  that  these  statutes 
constitute  specific  authorizations  to  define  "small 
business"  within  the  meaning  of  15  U.S.C 
632(a)(2)(C). 


in  place  of  or  as  an  alternative  to  the 
SBA  definitions.  These  commenters 
reasoned  that  a  safe  harbor  threshold 
would  provide  additional  flexibility  in 
qualifying  businesses  as  eligible  for 
small  business  loan  categorization.  The 
commenters  suggested  a  variety  of  safe 
harbor  standards,  expressed  in  terms  of 
aimual  receipts,  number  of  employees, 
and/or  loan  amoiuit  of  a  business 
borrower. 

One  commenter  noted  that  savings 
associations  are  required  to  report  the 
aggregate  number  of  loans  made  to 
businesses  with  gross  annual  revenues 
of  $1  million  or  less  pursuant  to  the 
OTS's  (Community  Reinvestment  Act 
(CRA)  regulations."  This  commenter 
also  asserted  that  FRB  Regulation  B,'^ 
which  implements  the  Women's 
Business  Ownership  Act  of  1988,  also 
uses  the  $1  million  annual  receipts 
standard  to  determine  whether  a 
business  constitutes  a  small  business. 
For  consistency,  the  commenter 
suggested  that  OTS  adopt  the  same 
standard.  A  second  commenter,  a  bank 
trade  association,  did  not  support  the 
safe  harbor,  but  also  recommended  that 
if  OTS  decided  to  establish  a  threshold, 
it  should  use  the  $1  million  sales 
standard  to  be  consistent  with  the  CRA 
and  FRB  regulations. 

A  third  commenter  preferred  a  safe 
harbor  of  $20  million  in  annual  sales. 
This  commenter  represented  that  this 
amoimt  was  within  the  range  of  dollar 
amounts  that  SBA  currentiy  uses  in  its 
definitions.  The  commenter  also 
observed  that  small  businesses  with  $20 
million  or  less  in  annual  sales  typically 
employed  fewer  employees  and 
borrowed  smaller  amounts. 

Two  commenters  suggested  that  OTS 
adopt  a  s€ife  harbor  based  on  annual 
receipts  or  the  number  of  employees  of 
a  business.  In  other  words,  if  a  business 
has  $5  million  or  less  in  aimual  receipts 
or  500  or  fiewer  employees,  it  should 
automatically  be  deemed  a  small 
business  regardless  of  its  line  of 
business.  These  commenters  indicated 
that  these  thresholds  were  predominant 
among  the  myriad  business  types 
included  in  SBA  regulations. 

Finally,  one  commenter  suggested 
that  OTS  define  small  business  loans  as 
business  loans  of  $1  million  or  less  that 
are  made  to  borrowers  that  do  not  have 
more  than  1 ,000  employees  at  the  time 
such  loans  were  made.  This  commenter 
explained  that  large  and  medium  sized 
businesses  are  luilikely  to  negotiate 


'>  12  CFR  563e.42(b)(l)(ivl.  Small  business  loans 
for  purposes  of  the  CRA  regulations,  however,  are 
defined  by  reference  to  the  Thrift  Financial  Report, 
which  is  based  on  the  amount  of  the  loan.  See  12 
CFR  563e.l2(t). 

'*12CFR202.9(aM3). 
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loans  of  $1  million  or  less  and  described 
the  1,000-employee  level  as  the  most 
representative  level  of  employment  in 
SBA  regulations. 

After  reviewing  these  comments,  OTS 
has  determined  to  adopt  alternative 
standards  for  determining  when  an 
extension  of  credit  qualifies  as  a  "small 
business  loan"  for  purposes  of  thrifts' 
small  business  lending  authority  and 
the  QTL  test.  OTS  believes  that  this 
alternative  approach  will  afford  thrifts 
maximum  flexibility  to  participate  in 
small  business  lending  activities 
consistent  with  safety  and  soundness. 

First,  OTS  will  continue  to  tie  its 
definition  of  "small  business"  to  the 
eligibility  criteria  estabhshed  by  SBA 
and  implemented  by  SBA's  regulations 
at  13  CFR  Part  121.  A  loan  to  a  business 
qualifying  as  a  "small  business"  under 
SBA's  regulations  will  quaUfy  as  a 
"small  business  loan"  for  purposes  of 
HOLA  §  5(c)  lending  authority  and  as  a 
"loan  to  a  small  business"  for  purposes 
of  the  QTL  test  at  HOLA  §  10(m).  For 
lenders  and  small  businesses  familiar 
with  SBA's  size  eligibility  standards, 
this  alternative  will  provide  a  well- 
established  mechanism  for  thrifts  to 
expand  their  small  business  lending.  By 
relying  on  SBA's  definition,  OTS  also 
will  promote  regulatory  uniformity 
among  the  agencies  and  will  lessen  the 
regulatory  compUance  burden  on  the 
small  business  community. 

As  an  alternative  mechanism,  OTS  is 
adopting  a  safe  harbor  threshold  based 
on  loan  amount.  Under  the  final  rule,  a 
loan  of  $1  milhon  or  less  will  generally 
be  deemed  a  small  business  loan  (or  a 
loan  to  a  small  business)  for  purposes  of 
thrifts'  small  business  lending  authority 
and  the  QTL  test.  This  safe  harbor 
provides  thrifts  with  a  simple,  easy  to 
apply,  mechanism  for  quahfying  loans 
as  small  business  loans.  This  standard 
should  enhance  small  business  lending 
without  adding  an  unnecessary  layer  of 
complexity  to  day-to-day  commercial 
lending. 

OTS  believes  that  a  threshold  loan 
amount  would  be  an  appropriate  safe 
harbor.  OTS  already  uses  a  $1  million 
loan  amount  to  define  small  business 
loan  for  purposes  of  its  CRA 
regulations. ''  OTS  also  relies  on  a  $1 
million  loan  threshold  for  purposes  of 
reporting  small  business  loans  to 
Congress  pursuant  to  requirements  of 
the  Federal  Deposit  Insurance 
Corporation  Improvement  Act 
(FDIOA).'*  OTSs  Thrift  Financial 


Report  (IKK)  currently  requires  thrifts  to 
aiuiually  report  "Loans  to  Small 
Businesses  and  Small  Farms"  described 
in  the  TFR  instructions  as  business 
loans  in  the  amount  of  $1  million  or 
less."  Furthermore,  as  noted  by  at  least 
one  commenter,  large  and  medium  sized 
businesses  are  unlikely  to  negotiate 
loans  of  $1  million  or  less.  Indeed,  a 
recently  issued  FRB  report  states  that 
"(slurvey  data  indicates  a  high 
correlation  between  loan  size  and 
borrower  size,  and  most  small  loans 
likely  are  to  small  businesses." ^ 

Accordingly,  the  final  rule  defines 
small  business  loans  and  loans  to  small 
businesses,  in  part,  by  cross-reference  to 
the  TFR  instructions.  The  use  of  these 
loan  thresholds  is  consistent  with  OTS 
regulatory  and  reporting  requirements 
and,  additionally,  does  not  pose  any 
threat  to  safety  and  soundness.  ^^ 

The  final  rule  defines  small  business 
loans  and  loans  to  small  businesses  to 
include  a  loan  (including  a  group  of 
loans  to  one  borrower)  that  meets  the 
original  amount  restrictions  and  other 
criteria  for  loans  to  small  businesses  and 
small  farms  under  the  TFR  Savings 
associations  must  combine  and  report 
multiple  loans  to  one  borrower  on  an 
aggregate  basis,  rather  than  as  separate 
loans  in  determining  whether  the  loans 
fall  within  the  threshold.  Accordingly, 
multiple  loans  made  by  a  savings 
association  to  the  same  borrower  would 
not  qualify  as  small  business  loans  or 
loans  to  small  businesses,  if  the 
aggregated  loans  would  exceed  the  TFR 
threshold  amounts. 

OTS  determined  not  to  base  the  safe 
harbor  threshold  on  annual  receipts  or 
sales.  Unlike  loan  amount,  which 
information  is  readily  available  to 
thrifts,  the  concept  of  annual  receipts  or 
sales  may  require  some  careful  and 
potentially  complex  determinations 
with  regard  to  the  amount  and  timing  of 
income.22  OTS  also  determined  not  to 
base  the  safe  harbor  threshold  on 
employee  level.  Unhke  loan  amount, 
thrifts  do  not  necessarily  obtain  data 


"  12  CFR  563e.l2(t).  The  CRA  regulations  of  the 
other  federal  banking  agencies  contain  the  same 
definition. 

'•  FUKIA  §  122.  12  use  1817  note,  requires  the 
federal  banking  agencies  to  collect  annually  bom 


insured  institutions  information  on  small  business 
and  small  farm  lending  as  the  agencies  may  need 
to  assess  the  availability  of  credit  to  these  sectors 
of  the  economy.  The  Bank  Call  Report  contains  the 
same  SI  million  loan  threshold  for  bank  reporting 
purposes. 

'♦Pursuant  to  TFR  instructions,  loans  to  small 
farms  are  considered  to  be  farm  loans  with  "original 
amounts"  of  $500,000  or  less. 

*  "Information  on  Depository  Credit  for  Small 
Businesses  and  Small  Farms"  (October  1996)  p.  1. 
FDIQA  $477.  12  use  251.  requires  the  FRB  to 
collect  and  publish  annually  information  on  the 
availability  of  credit  to  small  businesses  and  small 
farms. 

"  OTS  may  reevaluate  this  threshold  after  thrifts 
have  bad  some  experience  with  its  application. 

»See  13  CFR  121.104.  which  defines  "annual 
receipts"  for  SBA  purposes. 


regarding  employee  level  as  part  of  the 
typical  loan  underwriting  process.  Nor 
Is  this  information  readily  available  to 
thrifts.  Employee  levels  are  also  subject 
to  greater  fluctuation  and  more  difficult 
to  substantiate  than  loan  amount. 

OTS  believes  that  the  alternative 
mechanisms  for  qualifying  borrowers  for 
small  business  loans  will  provide  thrifts 
with  the  flexibility  needed  to  pursue 
small  business  lending.  This  approach 
should  also  increase  available  credit  to 
small  businesses  by  creating  incentives 
for  thrifts  to  expand  small  business 
lending  in  a  safe  and  sound  manner. 

Sections  563.50.  563.51,  563.52— 
Revisions  to  the  QTL  Test 

Section  2303  (e)  and  (g)  of  EGRPRA 
substantially  amended  the  QTL  test.  As 
a  result  of  these  statutory  reforms, 
savings  associations  can  now  engage  in 
substantial  small  business,  agricultural, 
credit  card,  educational,  and  other 
consumer  lending  and  remain  in  QTL 
compliance.^^ 

The  interim  final  rule  did  not  codify 
the  statutory  amendments  in  OTS 
regulations.  Instead,  OTS  removed  all 
QTL  provisions  &t)m  its  regulations  and 
chose  to  rely  directly  on  section  10(m) 
of  the  HOLA  to  govern  this  area.  OTS 
believed  that  HOLA's  detailed  QTL 
requirements,  combined  with  relevant 
handbook  guidance  and  the  new 
regulatory  definitions  discussed  above, 
provide  adequate  direction  to  the  thrift 
industry  and  OTS  examination  staff 
with  respect  to  QTL  compliance.  This 
approach  is  consistent  with  OTS's  effort 
to  streamline  its  regulations  and  remove 
duplicative  requirements  pursuant  to 
section  303  of  the  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (CDRIA)." 

No  commenter  addressed  this  issue. 
Accordingly,  OTS  is  adopting  its  final 
rule  without  change. 

Section  563.36— Tying  Restrictions 

Section  5(q)  of  the  HOLA  prohibits  a 
savings  association  from,  inter  aha, 
varying  the  price  charged  for  a  product 
or  service  (the  tying  product)  based  on 
whether  the  customer  obtains  an 
additional  product  or  service  (the  tied 
product)  offered  by  the  association  or  its 
service  corporation  or  affiliate,  unless 
the  additional  product  or  service  is  a 
loan,  discount,  deposit  or  trust  service 
("traditional  bank  products").  The  Bank 
Holding  Company  Act  Amendments  of 
1970  (BHCA  Amendments)  contain  a 
similar  anti-tying  provision  applicable 


"  For  a  more  complete  discussion  of  EGRPRA's 
amendments  to  the  QTL  test  as  well  as  the  federal 
thrifts'  branching  authority,  refer  to  the  preamble  to 
the  interim  final  rule.  61  FR  60179-60180. 

"12U.&C4803. 
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to  banks  and  authorizes  the  FRB  to  grant 
exemptions  by  regulation  or  order  from 
such  provisions.^'  Prior  to  EGRPRA,  the 
HOLA  did  not  grant  exemptive 
authority  to  OTS. 

Section  2216  of  EGRPRA  amended 
section  5(q)  of  the  HOLA  to  authorize 
the  OTS  Director  to  issue  regulations  or 
orders  permitting  exceptions  to  the  anti- 
tying  prohibitions.  These  exceptions 
must  not  be  contrary  to  the  purposes  of 
section  5(q)  of  the  HOLA,  and  must 
conform  to  exceptions  granted  by  the 
FRB  to  banks  under  the  BCHA 
Amendments. 

When  the  interim  rule  was  issued,  the 
FRB  had  promulgated  four  regulatory 
exceptions.  For  the  reasons  discussed  in 
the  interim  rule,  the  OTS  determined 
that  there  was  no  need  to  issue 
regulatory  exceptions  comparable  to 
three  of  these  exceptions. ^^  These 
included  FRB  exceptions  permitting:  (1) 
a  bank  holding  company,  bank,  or 
nonbank  subsidiary  to  vary  the 
consideration  charged  for  a  traditional 
bank  product  on  the  condition  or 
requirement  that  a  customer  also  obtain 
a  traditional  bank  product  from  an 
affiliate;  ^^  (2)  a  bank  holding  company, 
bank  or  nonbank  subsidiary  to  vary  the 
consideration  charged  for  securities 
brokerage  services  on  the  condition  or 
requirement  that  a  customer  also  obtain 
a  traditional  bank  product  from  that 
bank  holding  company  or  bank  or 
nonbank  subsidiary,  or  from  any 
affiliate  of  such  company;  ^^  and  (3)  a 
hank  holding  company  or  nonbank 
subsidiary  to  vary  the  consideration  for 
any  extension  of  credit,  lease  or  sale  of 
property  of  any  kind,  or  service,  on  the 
condition  or  requirement  that  the 
customer  obtain  some  additional  credit, 
property  or  service  bom  itself  or  a 
nonbank  affiliate.^  Four  commenters 
addressed  the  three  FRB  exemptions. 
All  agreed  that  comparable  OTS 
exceptions  were  unnecessary.  The  final 
rule  is  unchanged  on  this  point. 

The  fourth  FRB  exception  permits 
banks  to  vary  the  consideration  for  any 
product  or  package  of  products  based  on 
a  customer's  maintenance  of  a  combined 
minimum  balance  in  certain  products 
specified  by  the  bank  varying  the 
consideration  (defined  as  "eligible 
products"),  if  (i)  that  bank  offers 
deposits,  and  all  such  deposits  are 
eligible  products,  and  (ii)  balances  in 
deposits  count  at  least  as  much  as  non- 


deposit  products  toward  the  minimum 
balance.^ 

This  regulatory  exception  permits 
banks  to  offer  discounts  to  customers 
maintaining  a  combined  minimiun 
balance  in  deposit  and  non-deposit 
accounts,  including  brokerage  and 
mutual  fund  accounts.  As  such,  this 
regulatory  "safe  hartxir  "  authorizes 
tying  arrangements  that,  absent  an 
exception,  would  be  prohibited  for 
savings  associations,  because  the  tied 
products  would  not  necessarily  be 
traditional  bank  products.  In  addition, 
savings  and  loan  holding  companies  or 
affiliates  are  prohibited  from  offering 
such  arrangements  where  one  of  the 
products  involved  is  a  savings 
association  product  (other  than  a 
traditional  bank  product). 

The  interim  final  rule  included  a 
comparable  "safe  harbor"  exception  for 
savings  associations,  savings  and  loan 
holding  companies,  and  affiliates.^'  OTS 
concluded  that  this  exception  was  not 
contrary  to  the  purposes  of  section  5(q) 
of  the  HOLA  be»cause  it  did  not  present 
the  anti-competitive  effects  that  the 
HOLA's  anti-tying  provisions  were 
intended  to  eliminate.  Rather,  the  safe 
harbor  enabled  savings  associations  and 
their  affiliates  to  offer  a  greater  variety 
of  banking  products  and  services  to 
their  customers,  and  could  enhance 
competition  in  the  market  place.  This 
exception  also  ensured  parity  between 
savings  associations  and  banks  by 
enabling  these  institutions  to  offer  a 
comparable  range  of  products  and 
services  and,  thus,  enhanced 
competition  among  financial 
institutions  consistent  with  the 
purposes  of  section  5(q)  and  the  BHCA 
Amendments. 

The  OTS  anti-tying  exception  at  12 
CFR  563.36  conforms  to  the  FRB's  "safe 
harbor"  for  combined  balance 
discoimts.  This  safe  harbor  permits 
savings  associations  and  their  affiliates 
to  offer  discounts  to  customers 
maintaining  certain  combined  minimum 
balance  accoimts.  OTS  alsp  indicated 
that  it  may  permit  other  exceptions 
under  section  5(q)  on  a  case-by-case 
basis  upon  determination  that  the 
exception  is  not  contrary  to  the 
purposes  of  section  5(q),  conforms  to  an 
exception  granted  by  the  FRB,  and  is 


"12U.S.C  1972. 

^  For  a  more  detailed  discussion  of  the  three  FRB 
exemptions  and  the  OTS  decision  not  to  promulgate 
similar  regulatory  exemptions,  see  61  FR  60181-82. 

"12  CFR  225.7(b)(1)  (1996). 

» 12  CFR  225.7(bM2)  (1996). 

»12  CFR  22S.7(b)(3)  (1996). 


»12  CFR  225.7(b)(4)  (1996). 

>■  The  exception  authority  granted  to  OTS  by 
■mended  HOLA  §  5(q)  is  indirectly  applicable  to 
savings  and  loan  holding  companies  and  affiliates, 
because  HOLA  §  10(n)  provides  that,  in  connection 
with  transactions  involving  the  products  or  services 
of  a  savings  and  loan  holding  company  or  affiliate 
and  those  of  an  affiliated  savings  association,  §  S(q) 
shall  apply  to  savings  and  loan  holding  companies 
and  their  affiliates  in  the  same  manner  as  if  they 
were  savings  associations. 


consistent  with  safe  and  soiuid 
practices. 

Three  commenters  supported  OTS's 
adoption  of  this  safe  harbor  exception. 
These  commenters  also  agreed  with 
OTS's  decision  to  permit  other 
exceptions  on  a  case-by-case  basis. 
Commenters  believed  that  this  flexible 
approach  could  expand  the  variety  of 
products  offered  to  customers  in  a 
rapidly  changing  marketplace  and 
would  enable  thrifts  to  take  full 
advantage  of  their  holding  company 
structure. 

OTS's  interim  final  rule  did  not 
require  that  all  products  offered 
pursuant  to  the  safe  harl)or  must  be 
separately  available  for  purchase. 
Although  this  condition  applied  to  the 
FRB  safe  harbor,"  the  FRB  had 
proposed  to  eliminate  the  condition  in 
a  proposed  rule  issued  September  6, 
1996."  OTS  indicated  it  would 
reexamine  this  issue  if  the  FRB's  final 
rule  did  not  eliminate  the  condition. 

At  least  one  commenter,  a  bank  trade 
association,  criticized  the  safe  harbor  for 
combined  minimum  tialance  accounts 
because  it  did  not  require  that  all 
products  be  offered  separately  for  sale, 
contrary  to  the  FRB  safe  harbor.  Another 
commenter  contended  that  there  was  no 
need  for  all  items  in  a  combined  balance 
to  be  separately  offered  because  there 
may  be  a  rational  economic  need  to  offer 
certain  products  and  services  in  a 
package  form  and  that  not  offering  each 
product  separately  does  not  necessarily 
raise  anticompetitive  issues. 

In  its  final  rule  issued  on  February  28, 
1997,  the  FRB  in  fact  eliminated  the 
separate  availability  requirement  for 
combined  l>alance  discounts.'^ 
Accordingly  the  OTS  is  adopting  the 
antitying  safe  harbor  in  its  interim  rule 
without  change. 

In  the  interim  rule,  OTS  also  solicited 
comment  as  to  whether  the  agency 
should  adopt  regulatory  amendments 
parallel  to  additional  revisions  proposed 
by  the  FRB.  The  FRB  had  proposed  to 
rescind  the  provision  in  its  regulation 
that  extended  the  tying  prohibitions  to 
bank  holding  companies  and  their 
nonbank  affiliates,-^'  and  had  proposed 
that  l}ank  holding  companies  and  their 
nonbank  affiliates  could  engage  in  tying 
practices  other  than  discounting,  such 
as  conditioning  the  availability  of  a 


n  12  CFR  225.7(cHl)(1996). 

"61  FR  47242  (September  6. 1996). 

M  62  FR  9290.  9323  (February  28. 1997). 

u  12  CFR  22S.7(a)(1996).  Other  aspecU  of  the 
FRB's  new  rxile  need  not  be  discussed  here  because 
they  concern  practices  not  prohibited  for  savings 
associations  and  their  affiliates. 
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product  on  the  purchase  of  another 
product.^ 

OTS  requested  comment  on  whether 
savings  and  loan  holding  companies 
and  their  non-bank  affiliates  should  also 
be  completely  exempted  &om  the  tying 
restrictions.  As  noted  above,  the 
provision  of  law  applying  the  tying 
restriction  to  savings  and  loan  holding 
companies  is  statutory,  not  regulatory 
(as  is  the  case  for  bank  holding 
companies).  Thus,  OTS  also  requested 
comment  on  whether  it  would  have 
legal  authority  to  grant  a  complete 
exemption  from  section  10(n]  of  the 
HOLA. 

Several  commenters  addressed  this 
issue.  Commenters  generally  agreed  that 
OTS  does  not  have  authority  to 
eliminate  entirely  restrictions  on  tying 
by  savings  and  loan  holding  companies, 
because  OTS  does  not  have  authority  to 
grant  exemptions  from  section  10(n)  of 
the  HOLA.  However,  none  of  the 
commenters  disputed  that  OTS  has 
authority  to  grant  exceptions  to  savings 
associations  pursuant  to  OTS's  authority 
under  section  5(q)  of  the  HOLA  to 
savings  and  loan  holding  companies. 

The  FRB,  in  its  final  rule,  adopted  its 
proposal  to  rescind  that  agency's 
regulatory  extension  of  the  tying 
prohibitions  to  bank  holding  companies 
and  their  nonbank  affiliates.}^  Piusuant 
to  section  10(n)  of  the  HOLA.  OTS  does 
not  presently  appear  to  have  the 
authority  to  except  savings  and  loan 
holding  companies  and  their  affiliates 
entirely  from  all  tying  restrictions. 
Because  OTS  cannot  completely  except 
savings  associations  and  their  affiliates 
from  tying  prohibitions,  OTS  caimot 
adopt  an  exception  precisely 
conforming  to  the  FRB's  elimination  of 
regulatory  restrictions  on  tying  by  bank 
holding  companies.  Nevertheless,  the 
effects  of  OTS's  inability  to  grant 
exceptions  from  section  10(n)  are 
limited  for  two  reasons.  First,  as 
previously  noted,  the  section  10(n) 
restrictions  do  not  apply  unless  the 
tying  arrangement  involves  a  savings 
association.  Second,  the  exceptions 
promulgated  under  new  section  5(q)(6) 
apply  to  savings  and  loan  holding 
companies  (and  affiliates)  as  if  they 
were  savings  associations. 

As  a  final  matter,  one  commenter 
noted  that  OTS  has  published  no 
policies  or  guidance  concerning  the 
tying  restrictions  applicable  to  savings 
associations  and  their  holding 
companies.  This  commenter 
recommended  that  OTS  issue  such  a 


>*  The  FRB  noted  that  any  lying  arrangemeata 
pennitted  under  these  changes  would  be  subject  to 
the  general  provisions  of  the  antitniat  latra. 

"  62  FR  al  9312-931S.  9323. 


policy  statement  or  guidemce.  This 
commenter  suggested  that  the  guidance 
should  reflect  OTS's  position  that 
section  5(q)  permits  the  arrangements 
addressed  in  the  first  three  FRB 
exceptions  set  forth  at  12  CFR  225.7, 
and  should  contain  examples  of 
permissible  practices  under  these 
exceptions.  This  commenter  also 
suggested  that  FRfi  orders  on  tying 
arrangements  could  be  used  by  thrifts  as 
guidance. 

OTS  will  consider  these  suggestions, 
particularly  if  thrifts  indicate  a  need  for 
such  assistance  after  implementation  of 
this  final  rule.  In  light  of  the  differences 
between  anti-tying  statutes  applicable  to 
savings  associations  and  banks,  OTS 
does  not  believe  it  appropriate  to  adopt 
automatically  orders  issued  by  the  FI^. 

Sections  574.1.  574.2.  574.3.  575.2, 
583.20.  584.2a— Regulation  of  Holding 
Companies 

Section  2203  of  EGRPRA  eliminated 
OTS  supervisiQn  of  holding  companies 
that  control  both  a  bank  and  a  thrift,  and 
are  registered  as  a  bank  holding 
company  with  the  FRB  under  the  BHCA 
of  1956.3*  Accordingly,  the  interim  final 
rule  included:  (1)  revisions  to  OTS 
acquisition  of  control  and  holding 
company  regulations  to  conform  to 
ECRPRA's  amendments  to  the  Savings 
and  Loan  Holding  Company  Act;  (2)  an 
exception  to  the  acquisition  of  control 
regulations  clarifying  that  when  a 
person  acquires  control  of  a  bank 
holding  company  and  the  person  is 
required  to  file  a  change  of  control 
notice  with  the  FRB,  no  change  of 
control  notice  is  required  to  be  filed 
with  OTS;  and  (3)  minor  revisions  to  the 
Mutual  Holding  Company  regulations  to 
reflect  the  OTS  position  that  section 
2203  of  EGRPRA  does  not  affect  its 
authority  to  regxdate  mutual  holding 
companies,  including  mutual  holding 
companies  that  have  acquired  a  bank. 

The  one  commenter  addressing  the 
issue  concurred  with  OTS's 
implementation  of  EGRPRA. 
Accordingly,  OTS  adopts  the  described 
modifications  without  change. 

m.  Administrative  Procedure  Act 

OTS  has  determined  that  the  30-day 
delay  of  effectiveness  provisions  of  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553,  may  be  waived  in  this 
rulemaking.  Section  553(d)  of  the  APA 
permits  waiver  of  the  30  day  delayed 
effective  date  requirement  for,  inter  alia, 
good  cause  or  where  a  rule  relieves  a 
restriction.  OTS  finds  that  good  cause 
exists  because  the  rule  is  substantially 
identical  to  the  interim  final  rule  that 


"12U.S.C  1841  etseq. 


has  been  in  effect  since  November  1996. 
The  rule  relieves  various  lending, 
investment,  and  tying  restrictions  for 
thrifts  and  merely  conforms  OTS 
regulations  to  EGRPRA's  statutory 
changes.  Accordingly,  the  final  rule  will 
be  immediately  effective  upon 
publication  in  the  Federal  Register. 

IV.  Executive  Order  12866 

OTS  has  determined  that  this  final 
rule  does  not  constitute  a  "significant 
regulatory  action"  for  the  purposes  of 
Executive  Order  12866. 

V.  Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.  do  not  apply. 
The  final  rule  does  not  impose  any 
additional  burdens  or  requirements 
upon  small  entities  and  reduces  burdens 
on  all  savings  associations.  The 
regulatory  amendments  implement 
statutory  changes  to  the  HOLA  that 
relieve  various  lending,  investment,  and 
tying  restrictions  on  thrifts  and 
otherwise  conform  OTS  regulations  to 
EGRPRA. 

VI.  Unfunded  Mandates  Act  of  1995 

OTS  has  determined  that  the 
requirements  of  this  final  rule  will  not 
result  in  expendittu^s  by  State,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year.  Accordingly,  a 
budgetary  impact  statement  is  not 
required  under  section  202  of  the 
Unfunded  Mandates  Act  of  1995,  Pub. 
L.  104-4, 109  Stat.  48  (1995). 

Vn.  E£Eective  Date 

Section  302  of  the  Riegle  Community 
E)evelopmeot  and  Regulatory 
Improvement  Act  of  1994  (CDRIA),  12 
U.S.C.  4802,  requires  that  new 
regulations  and  amendments  to 
regulations  that  impose  additional 
reporting,  disclosures,  or  other  new 
requirements  take  effect  on  the  first  date 
of  the  calendar  quarter  following 
publication  of  the  rule  unless,  among 
other  things,  the  agency  determines,  for 
good  cause,  that  the  regulations  should 
become  effective  on  a  day  other  than  the 
first  day  of  the  next  quarter.  OTS 
believes  that  CDRIA  does  not  apply  to 
this  final  rule  because  it  imposes  no 
new  burden  on  thrifts.  For  these 
reasons,  OTS  has  determined  that  an 
immediate  effective  date  is  appropriate 
for  this  final  rule. 

List  of  Subjects  12  CFR  Part  560 

Consumer  protection.  Investments, 
Manufactured  homes.  Mortgages. 
Reporting  and  recordkeeping 
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requirements.  Savings  associations. 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  amends  title  12, 
chapter  V  of  the  Code  of  Federal 
Regulations  by  adopting  as  final  the 
interim  rule  published  at  61  FR  60179 
(November  27, 1996),  with  the  following 
changes. 

PART  560— LENDING  AND 
INVESTMENT 

1.  The  authority  citation  for  part  560 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462. 1462a.  1463, 
1464, 1467a,  1701  j-3, 1828,  3803.  3806;  42 
U.S.C  4106. 

2.  Section  560.3  is  amended  by 
revising  the  introductory  text  and  the 
definitions  for  credit  card  and  small 
business  loans  and  loans  to  small 
businesses  to  read  as  follows: 

1560.3    Definitions. 

For  purposes  of  this  part  and  any 
determination  under  12  U.S.C. 
1467a(m): 

***** 

Credit  card  is  any  card,  plate,  coupon 
book,  or  other  single  credit  device  that 
may  be  used  from  time  to  time  to  obtain 
credit. 

*        *        •        •        • 

Small  business  loans  and  loans  to 
small  businesses  include  any  loan  to  a 
small  business  as  defined  in  this 
section;  or  a  loan  (including  a  group  of 
loans  to  one  borrower)  that  meets  the 
original  amount  restrictions  and  other 
criteria  for  "loans  to  small  businesses 
and  small  farms"  as  defined  in  the 
instructions  for  preparation  of  the  Thrift 
Financial  Report. 

Dated:  March  24. 1997. 

By  the  Office  of  Thrift  Supervision. 
Nicolas  P.  Retsinas, 
Director. 
(FR  Doc.  97-8011  Filed  4-2-97;  8:45  am] 

BILUNQ  COOC  (720-01-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-ANM-01] 

Establishment  of  Class  D  and  Class  E 
Airspace;  Redmond,  OR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Uie 
Redmond,  Oregon,  Class  D  and  Class  E4 


airspace  areas  to  accommodate  the 
commissioning  of  an  Airport  Traffic 
Control  Tower  (ATCT)  at  Roberts  Field. 
Additionally,  this  rule  redesignates 
existing  Class  E2  airspace  as  part-time  to 
preclude  the  concurrent  existence  of  the 
different  classes  of  airspace  at 
Redmond,  Oregon,  designated  as  surface 
areas. 

EFFECTIVE  DATE:  0901  UTC,  May  22. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  Operations  Branch,  ANM- 
532.1,  Federal  Aviation  Administration, 
Docket  No.  97-ANM-Ol,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  number:  (206) 
227-2536. 

SUPPLEMENTARY  INFORMATION: 
History 

On  January  29, 1997,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  D  and  Class 
E4  airspace  areas  at  Redmond,  Oregon, 
to  accommodate  the  commissioning  of 
an  ATCT  at  Roberts  Field.  Additionally, 
the  FAA  proposed  to  redesignate  the 
existing  Class  E2  siu'face  area  as  part- 
time  to  preclude  the  concurrent 
existence  of  different  classes  of  airspace 
designated  as  surface  areas  (62  FR 
4218). 

Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  Class  E  airspace 
areas  extending  upward  from  the 
surfece  of  the  earth  are  published  in 
paragraph  5000,  paragraph  6004,  and 
paragraph  6002,  respectively,  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  Class  E  airspace 
listed  in  this  docimient  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  establishes  Class  D 
and  Class  E4  airspace  at  Redmond, 
Oregon.  These  areas  are  designated  part- 
time.  Additionally,  the  existing  Class  E2 
surface  area  at  Redmond,  Oregon,  is 
redesignated  as  part-time.  These  areas 
will  be  effective  during  specific  dates 
and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and 
time  will  thereafter  be  continuously 
published  in  the  Airport/Facility 
Directory. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  (rf^  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  use.  106(g).  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Ck>inp..  p.  389;  14  CFR  11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace 

•         *         •         •         • 

ANM  OR  D  Redmond.  OR  [Sem] 

Redmond,  Roberts  Field,  OR 
(lat.  44"'15'14"  N,  long.  121*09'00"  W) 
That  airspace  extending  upward  from  the 
surfece  to,  and  including,  5,600  feet  MSL 
within  a  5.1 -mile  radius  of  Roberts  Field. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effiective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Paragraph  6004  Qass  E  airspace  areas 
designated  as  an  extension  to  a  Qass  D 
surface  area. 


ANM  OR  E4  Redmond.  OR  (New] 

Redmond,  Roberts  Field,  OR 
Deschutes  VORTAG 
(lat.  44"15'10"  N,  long.  121*18'13"  W) 
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(lat.  44''15'10"N.  long.  121  •18'13"W) 
That  airspace  extending  upward  from  the 
SMiface  within  1.4  miles  each  side  of  the 
Deschutes  VORTAC  269°  and  089*  radials 
extending  from  the  5.1-mile  radius  of  Roberts 
Field  to  .9  mile  west  of  the  VORTAC.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


ANM  OR  E2  Redmond,  OR  |  Revised] 

Redmond.  Roberts  Field.  OR 

(lat.  44''15'14  "  N.  long.  121°09'00"  W) 
Deschutes  VORTAC 
(lat.  44'15'10"  N.  long.  121''18'13"  W) 
That  airspace  within  a  5.1-mile  radius  of 
Roberts  Field,  and  within  1.4  miles  each  side 
of  the  Deschutes  VORTAC  269"  and  089" 
radials  extending  from  the  5.1-mile  radius  of 
the  airport  to  .9  mile  west  of  the  VORTAC. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
*         •         •         *  • 

Issued  in  Seattle,  Washington,  on  March 
21,  1997. 

Richard  E.  Prang, 

Acting  Manager.  Air  Traffic  Division, 
Northwest  Mountain  Region. 
(FR  Doc.  97-a501  Filed  4-2-97;  8:45  am) 
BHJJNQ  COOe  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AWP-23] 

Establistiment  of  Class  E  Airspace; 
Atwater,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  Atwater,  CA.  The 
development  of  a  VHP  Ominidirectional 
Range  (VOR)  Standard  histrument 
Approach  Procedure  (SIAP)  to  Runway 
(RWY)  13  at  Castle  Airport  has  made 
this  action  necessary.  The  intended 
effect  of  this  action  is  to  provide 
adequate  controlled  airspace  to 
accommodate  for  the  VOR  SIAP  to  RWY 
13  and  other  histrument  Flights  Rules 
(IFR)  operations  at  Castle  Airport, 
Atwater,  CA. 

EFFECTIVE  DATE:  0901  UTC  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
TraCQc  Division,  Western-Pacific 


Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale.  California  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  31,  1997,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  a  Class  E 
airspace  area  at  Atwater,  CA  (62  FR 
4668).  This  action  will  provide  adequate 
controlled  airspace  to  accommodate  a 
VOR  SIAP  to  RWY  13  and  other  IFR 
operations  to  Castle  Airport,  Atwater, 
CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4,  1996, 
and  effective  September  16,  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  a  Class  E  airspace 
area  at  Atwater,  CA.  The  development 
of  a  GPS  SIAP  to  RWY  13  h&s  made  this 
action  necessary.  The  effect  of  this 
action  will  provide  adequate  airspace 
for  aircraft  executing  the  VOR  RWY  13 
SIAP  and  other  IFR  operations  at  Castle 
Airport,  Atwater.  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciuxent.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  area 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWF  CA  E5  Atwater,  CA  INewJ 

Castle  Airport,  CA 

(Lat.  37-22'04"  N,  long.  120''33'3O"  W). 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Castle  Airport  and  within  7  miles  each 
side  of  the  310'  bearing  from  the  Castle 
Airport,  extending  from  the  Castle  Airport  to 
23  miles  northwest  of  the  airport,  excluding 
the  Merced,  CA.  Modesto,  CA,  and  Oakdale, 
CA  Class  E  airspace  areas. 
•  *  »  »  * 

Issued  in  L,os  Angeles,  California,  on 
March  4,  1997. 

George  D.  Williams, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

(FR  Doc.  97-8497  Filed  4-2-97;  8:45  am] 

BIUJNG  COOe  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AWP-35] 

Establishment  of  Class  E  Airspace; 
Fallbrook,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  Fallbrook,  CA.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP)  to  Runway 
(RWY)  18  to  Fallbrook  Community 
Airpark  has  made  this  action  necessary. 
The  intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Fallbrook  Community  Airpark, 
Fallbrook,  CA. 


EFFECTIVE  DATE:  0901  UTC  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6556. 

SUPPl^MENTARY  INFORMATION: 

History 

On  February  12, 1997,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  a  Class  E 
airspace  area  at  Fallbrook,  CA  (62  FR 
-6508).  This  action  will  provide  adequate 
controlled  airspace  to  accommodate  a 
GPS  SIAP  to  RWY  18  at  Fallbrook 
Community  Airpark,  Fallbrook,  CA. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4. 1996, 
and  effective  September  16,  1996,  which 
is  incorporated"  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  a  Class  E  airspace 
area  at  Fallbrook,  CA.  The  development 
of  a  GPS  SIAP  to  RWY  18  has  made  this 
action  necessary.  The  effect  of  this 
action  will  provide  adequate  airspace 
for  aircraft  executing  the  GPS  RWY  18 
SIAP  at  Fallbrook  Commimity  Airpark, 
Fallbrook,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedvues  (44 
FR  10034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aotliority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 


S71.1     [Ar 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  area 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         *         •         •         • . 

AWF  CA  E5  Fallbrook.  CA  [New] 

Fallbrook  Community  Airpark,  CA 
(Lat.  33'21'15"  N.  long.  117»15'03"  W) 

***** 

That  airspace  extending  upward  from  700 
feet  above  the  sur&ce  virithin  a  6-mile  radius 
of  the  Fallbrook  Community  Airpark  and 
within  4  miles  west  and  5.3  miles  east  of  the 
014"  bearing  from  the  Fallbrook  Community 
Airpark,  extending  from  the  6-mile  radius  to 
20.5  miles  north  of  the  airport,  excluding  the 
portion  within  the  Camp  Pendleton,  CA, 
Class  E  airspace  area. 

Issued  in  Los  Angeles,  California,  on 
March  14, 1997. 
George  D.  Williams, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 
(FR  Doc.  97-8496  Filed  4-2-97;  8:45  am] 

BIUJNG  COOE  4tia-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AWP-27] 

Amendment  of  Class  E  Airspace;  San 
Jose,CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  geographic  coordinates  of  a  final 
rule  that  was  published  in  the  Federal 
Register  on  February  25, 1997  (62  FR 
8369),  Airspace  Docket  No.  96-AWP- 
27. 

EFFECTIVE  DATE:  0901  UTC  March  27, 
1997. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  Buck.  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale.  California  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Dociunent  97-4578, 
Airspace  Docket  No.  96-AWP-27, 
published  on  February  25, 1997  (62  FR 
8369),  revised  the  description  of  the 
Class  E  airspace  area  at  San  Jose,  CA.  An 
error  was  discovered  in  the  geographic 
coordinates  for  the  San  Jose,  CA,  Class 
E  airspace  area.  This  action  corrects  that 
error. 

Correction  to  Notice  of  Proposed 
Rulemaking 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
geograpliic  coordinates  for  the  Class  E 
airspace  area  at  San  Jose,  CA,  as 
published  in  the  Federal  Register  on 
February  25, 1997  (62  FR  8369)  (Federal 
Register  Document  97-4578;  page  8369, 
column  3),  is  corrected  as  follows: 

S71.1    [Corrected] 


AWF  CA  E5  San  Jaw,  CA  (Correctedl 

By  removing  "(lat.  37*22'00"  N,  long. 
121"'08'04"  W,  and  lat.  3r22'00"  N,  long. 
121<'24'04"  W.)  and  substituting  "(lat. 
37"'22'00"  N,  long.  122''08'04"  W,  and  lat. 
37"22'00"  N,  long.  122*24'04"  W.)". 
•  •  *  •  • 

Issued  in  Los  Angeles,  California,  on 
March  4,  1997. 
George  D.  Williams, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 
[FR  Doc.  97-8499  Filed  4-2-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  2 

[DockM  Na  RM97-2-000;  Order  Na  504] 

Statement  of  Compliance  With  Section 
223  Of  the  Sntall  Business  Regulatory 
Enforcement  Fairness  Act  of  1996; 
Policy  Statement 

Issued  March  26, 1997. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  poUcy  statement 
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SUMMARY:  The  Commission  is  issuing 
this  Policy  Statement  in  compliance 
with  section  223  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  Section  223  of  SBREFA 
requires  each  agency  regulating  the 
activities  of  small  entities  to  establish  a 
policy  to  provide  for  the  reduction,  and 
under  appropriate  circumstances,  for 
the  waiver  of  civil  penalties  for 
violations  of  statutory  or  regulatory 
requirements  by  small  entities. 

It  is  the  policy  of  the  Commission  that 
to  be  considered  for  a  reduction  or 
waiver  of  a  penalty,  a  small  entity  must 
not  have  a  history  of  previous 
violations,  and  the  violations  at  issue 
must  not  have  been  the  product  of 
willful  or  criminal  conduct,  or  have 
caused  loss  of  life  or  injury  to  persons, 
damage  to  property  or  the  environment, 
or  endangered  persons,  property  or  the 
environment.  A  small  entity  that 
complies  with  those  standards  is 
eligible  for  consideration  for  a  waiver  or 
reduction  of  a  civil  penalty.  An  eligible 
small  entity  will  be  granted  a  waiver  if 
it  can  also  demonstrate  that  it  performed 
timely  remedial  efforts,  made  a  good 
Haiith  effort  to  comply  with  the  law  and 
did  not  obtain  an  economic  benefit  from 
the  violations.  If  an  eligible  small  entity 
cannot  meet  the  criteria  for  waiver  of  a 
civil  penalty,  it  may  be  eligible  for 
consideration  of  a  reduced  penalty. 
Upon  the  request  of  a  small  entity,  the 
Commission  will  consider  the  entity's 
ability  to  pay  before  assessing  a  civil 
penalty. 

The  Commission  reserves  the  right  to 
waive  or  reduce  civil  penalties  in 
circumstances  other  than  those  listed 
under  this  Policy  if  it  is  in  the  public 
interest  to  do  so. 

DATES:  This  rule  is  effective  March  29, 
1997. 

KM  FURTHER  INFORMATION  CONTACT: 
Stuart  Fischer,  Office  of  General 
Coimsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  D.C.  20426,  Telephone: 
(202) 208-1033. 

SUPPt^MENTARY  INFORMATKM:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  N.E.,  Washington.  D.C. 
20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  docimients  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 


using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200. 14400, 12000.  9600. 7200. 4800, 
2400,  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  emd  1  stop  bit.  The 
full  text  of  this  order  will  be  available 
on  CIPS  in  ASCU  and  WordPerfect  5.1 
format.  CIPS  user  assistance  is  available 
at  202-208-2474. 

CIPS  is  also  available  on  the  Internet 
through  the  Fed  World  system.  Telnet 
software  is  required.  To  access  CIPS  via 
the  Internet,  point  your  browser  to  the 
URL  address:  http://www.fedworld.gov 
and  select  the  "Go  to  the  Fed  World 
Telnet  Site"  button.  When  your  Telnet 
software  connects  you,  log  on  to  the 
Fed  World  system,  scroll  down  and 
select  FedWorld  by  typing:  1  and  at  the 
command  line  and  type:  /go  FERC. 
FedWorld  may  also  be  accessed  by 
Telnet  at  the  address  fedworld.gov. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation.  La  Dom  Systems 
Corporation  is  also  located  in  the  Public 
Reference  room  at  888  First  Street,  N.E., 
Washington.  D.C.  20426. 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair;  Vicky  A.  Bailey,  James  J. 
Hoecker.  William  L  Massey,  and  Donald  F. 
Santa,  Jr. 

STATEMENT  OF  PENALTY  REDUCTION/ 
WAIVER  POUCY  TO  COMPLY  WITH 
SECTION  223  OF  THE  SMALL  BUSINESS 
REGULATORY  ENFORCEMENT  FAIRNESS 
ACT  OF  1996 

L  Introduction   . 

The  Commission  is  issuing  this  Policy 
Statement  in  compliance  with  section 
223  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).'  SecUon  223  of  SBREFA 
requires  each  agency  regulating  the 
activities  of  small  entities  to  establish  a 
policy  to  provide  for  the  reduction,  and 
under  appropriate  circumstances,  for 
the  waiver  of  civil  penalties  for 
violations  of  statutory  or  regulatory 
requirements  by  small  entities. 

It  is  the  policy  of  the  Commission  that 
to  be  considered  for  a  reduction  or 
waiver  of  a  penalty,  a  small  entity  must 
not  have  a  history  of  previous 
violations,  and  the  violations  at  issue 
must  not  have  been  the  product  of 


willful  or  criminal  conduct,  or  have 
caused  loss  of  life  or  injury  to  persons, 
damage  to  property  or  the  environment, 
or  endangered  persons,  property  or  the 
environment.  A  small  entity  that 
complies  with  those  standards  is 
eligible  for  consideration  for  a  waiver  or 
reduction  of  a  civil  penalty.  An  eligible 
small  entity  will  be  granted  a  waiver  if 
it  can  demonstrate  that  it  also  performed 
timely  remedial  efforts,  made  a  good 
faith  effort  to  comply  with  the  law  and 
did  not  obtain  an  economic  benefit  from 
the  violations.  If  an  eligible  small  entity 
cannot  meet  the  criteria  for  waiver  of  a 
civil  penalty,  it  may  be  eligible  for 
consideration  of  a  reduced  penalty. 
Upon  the  request  of  a  small  entity,  the 
Commission  will  consider  the  entity's 
ability  to  pay  before  assessing  a  civil 
penalty. 

The  Commission  reserves  the  right  to 
waive  or  reduce  civil  penalties  in 
circumstances  other  than  those  listed 
under  this  Policy  if  it  is  in  the  public 
interest  to  do  so. 

n.  Background 

A.  SBREFA 

President  Clinton  signed  SBREFA  into 
law  on  March  29, 1996.  The  stated 
purpose  of  SBREFA  is,  ampng  other 
things,  "to  create  a  more  cooperative 
regulatory  environment  among  agencies 
and  small  businesses  that  is  less 
punitive  and  more  solution  oriented."  ^ 

Many  of  the  provisions  of  SBREFA, 
such  as  congressional  review  of  agency 
rulemaking,  a  right  to  judicial  review 
under  the  Regulatory  Flexibility  Act 
(RFA),  and  amendments  to  the  Equal 
Access  to  Justice  Act  became  effective 
either  on  the  date  of  enactment  or 
within  90  days  of  that  date.  However, 
section  223  of  SBREFA,  entitled  "Rights 
of  Small  Entities  In  Enforcement 
Actions,"  takes  effect  by  March  29, 
1997,  one  year  after  enactment.^  Section 
223(a)  of  SBREFA  requires  each  agency 
regulating  the  activities  of  small  entities 
to  establish  a  policy  or  program 
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•  Pub  L.  104-121.  110  Stat.  860.  et  seq..  S«nion 
201.  et  seq.  (1996).  SecUon  223  is  part  of  Subtitle 
B  of  SBREFA.  entitled  "Regulatory  Enforcement 
Refonns  •■  Subtitle  B  is  codified  as  a  note  to  5  U.S.C 
5601  (1996).  which  is  part  of  the  Regulatory 
Fle.xibility  Act.  Because  of  this,  we  will  use  the 
session  law  citations  in  this  policy  stalemenl. 


iPub.  L.  No.  104-121.  110  Stat.  858,  Section 
203(6)  (1996). 

>/d.,  Section  223(a).  In  addition  to  the 
requirements  of  section  223.  section  213(b)  of 
SBREFA  requires  agencies  regulating  the  activities 
of  small  entities  to  establi:>h  a  program  by  March 
29, 1997,  for  responding  to  inquiries  concerning 
information  on,  and  advice  about,  compliance  with 
statutory  and  regulatory  requirements.  Id.,  Section 
213(b).  The  Commission  has  already  established 
and  publicized  advice  programs  for  small  entities 
offered  by  its  OfTice  of  Hydroelectric  Licensing  and 
Office  of  Pipeline  Regulation,  as  well  as  the 
availability  of  assistance  through  the  Enforcement 
Task  Force  Hotline.  Additionally,  Commission  staff 
from  the  Office  of  General  Counsel,  the  Office  of 
Electric  Power  Regulation  and  the  Office  of  Chief 
Accountant  respond  to  compliance  inquiries  made 
by  all  entities,  regardless  of  size.  Thus,  the 
Commission  has  complied  with  section  213(b). 


providing  for  the  reduction  and,  under 
appropriate  circumstances,  the  waiver 
of  civil  penalties  for  violations  of 
statutory  or  regulatory  requirements  by 
small  entities.*  Penalty  reduction/ 
waiver  policies  or  programs  are  "subject 
to  the  requirements  or  limitations  of 
other  statutes."  5 

1.  DefiniUon  of  "Small  Entity" 

Section  221(1)  of  SBREFA  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  in  section  601  of  the  RFA.^ 
Section  601  of  the  RFA,  in  ttun,  defines 
"small  entity"  as  "small  business," 
"small  organization"  and  "small 
governmental  jurisdiction."  ^ 

Under  Section  601(3)  of  the  RFA,  a 
"small  business"  has  the  same  meaning 
as  "small  business  concern"  under 
section  632(a)  of  the  Small  Business 
Act,^  unless  an  agency,  after 
consultation  with  the  Office  of 
Advocacy  of  the  Small  Business 
Administration  (SBA)  and  after 
opportunity  for  notice  and  comment, 
establishes  its  own  definition.^ 

Section  632(a)(1)  of  the  Small 
Business  Act  defines  a  "small  business 
concern"  as  an  enterprise  "which  is 
independently  owned  and  operated  and 
which  is  not  dominant  in  its  field  of 
operation.'-' '°  The  SBA  has  applied  the 
definition  of  small  business  to  a  number 
of  specific  industries  based  on  the  sizes 
of  the  enterprises  and  thefr  affiliations.' ' 
The  SBA  defines  a  "Natural  Gas 
Transmission  Company,"  which 
includes  an  interstate  natural  gas 
pipeline,  as  a  small  business  if  it  has 
less  than  $5,000,000  in  revenues.'^  The 
SBA  considers  an  electric  utility, 
including  a  hydroelectric  project,  a 
small  business  if  it  produces  up  to  four 
million  megawatt  hoiu^  per  year. '3 

When  the  SBA  determines  whether  an 
enterprise  is  a  small  business,  it  covmts 
the  enterprise's  affiliations.  Family 
enterprises  or  enterprises  in  which  the 
same  individual  or  individuals  have  a 
contrblling  interest  are  aggregated 
together  for  this  piupose. '  *  If  the 
aggregate  total  of  the  affiliated 
enterprises  exceeds  the  size  requirement 
for  small  businesses,  none  of  the 
affiliated  enterprises  is  considered  a 
small  business. 


'/d..  Section  223(a). 

»/d..  Section  223(b). 

«/(/..  SecUon  221(1). 

'5  U.S.C.  SecUon  601  (1994). 

*15  U.S.C.  SecUon  632(a)(1)  (1994). 

»5  U.S.C  SecUon  601(3)  (1994). 

•015  U.S.C.  Section  632(a)  (1994). 

"  13  CFR  121.101-201. 

'M3CFR  121.201. 

"W. 

■4/d.,  SecUon  121.103. 


The  RFA  defines  "small  organization" 
as  a  not-for-profit  enterprise  which  is 
independentiy  owned  and  operated  and 
not  dominant  in  its  field.'*  The  RFA 
defines  a  "small  governmental 
jurisdiction"  as  a  governmental  entity 
with  a  population  of  less  than  50,000.'^ 

2.  Conditions  and  Exclusions 

SBREFA  does  not  mandate  the 
content  of  a  penalty  reduction/waiver 
policy.  Subject  to  the  requirements  or 
limitations  of  other  statutes,  section 
223(b)  of  SBREFA  suggests,  but  does  not 
require,  several  conditions  or  exclusions 
that  may  be  included  in  such  a  policy. 
These  are:  Requiring  correction  of  the 
violation  within  a  reasonable  period  of 
time;  limiting  the  applicability  of  the 
reduction/waiver  policy  to  violations 
discovered  through  participation  in  a 
compliance  assistance  or  audit  program 
operated  or  supported  by  the  agency  or 
a  state;  excluding  small  entities  that 
have  been  subject  to  multiple 
enforcement  actions  by  the  agency; 
excluding  violations  involving  willful  or 
criminal  conduct;  excluding  violations 
that  pose  serious  health,  safety  or 
environmental  threats;  and  requiring  a 
good  faith  effort  to  comply  with  the 
law.'^  In  addition  to  the  suggested 
conditions  and  exclusions,  section 
223(a)  of  SBREFA  states  that  "under 
appropriate  circumstances"  an  agency 
may  consider  ability  to  pay  irf 
determining  penalty  assessments  on 
small  entities." 

B.  The  Commission's  Civil  Penalty 
Authority 

The  Commission  has  the  authority  to 
assess  civil  penalties  under  section  31(c) 
of  Uie  Federal  Power  Act  (FPA),'^ 
section  316A  of  the  FPA,2o  and  section 
504(b)(6)  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA).2i  The  Nahiral  Gas  Act 
does  not  provide  for  civil  penalties. 

1.  The  FPA 

Section  31(c)  of  the  FPA  provides  for 
penalties  up  to  $10,000  per  violation  per 
day  and  requires  that: 

In  determining  the  amount  of  a  proposed 
penalty,  the  Commission  shall  take  into 
consideration  the  nature  and  seriousness  of 
the  violation,  failure  or  refusal  and  the  efforts 
of  the  licensee  to  remedy  the  violation, 
failure,  or  refusal  in  a  timely  manner.^ 


The  factors  the  Commission  considers 
in  assessing  civil  penalties  are:  Whether 
the  person  had  actual  knowledge  of  the 
violation  or  constructive  knowledge 
deemed  to  be  possessed  by  a  reasonable 
individual  acting  under  similar 
circumstances;  whether  the  person  has 
a  history  of  previous  violations;  whether 
the  violation  caused  loss  of  life  or  injury 
to  persons;  whether  economic  benefits 
were  derived  because  of  the  violation; 
whether  the  violation  caused  damage  to 
property  or  the  environment;  whether 
the  violation  endangered  persons, 
property  or  the  eiivironment;  whether 
there  were  timely,  untimely  or  no 
remedial  efforts;  and  whether  there  are 
any  other  pertinent  considerations." 
The  section  385.1505  factors  are  similar 
to  the  conditions  and  exclusions 
suggested  imder  section  223(b)  of 
SBREFA. 

Under  the  "other  pertinent 
considerations"  factor,  the  Commission 
has  considered  the  size  of  a  project,  the 
gross  revenues  earned  and  whether  the 
entity  relied  on  advice  given  by 
Commission  staff.  While  the 
Commission  is  not  required  under  the 
FPA  to  consider  an  entity's  ability  to 
pay,  the  Commission  has  considered 
that  factor  when  the  respondent  raised 
the  issue.2* 

The  Commission  also  has  civil 
penalty  authority  under  section  316A  of 
the  FPA,"  to  remedy  violations  of 
sections  211.  212.  213  and  214  of  that 
statute.  Sections  211  and  212  of  the  FPA 
concern  wheeling  electric  power. 
Section  213  contains  reporting 
requirements  involving  requests  for 
wholesale  transmission  services. 
Section  214  deals  with  sales  by  exempt 
wholesale  generators. 

2.  The  NGPA 

Section  3414(b)(6)  of  the  NGPA 
provides  for  civil  penalties  up  to  $5,000 
per  violation  per  day  and  does  not 
identify  specific  required  factors  to 
consider  when  assessing  penalties,  other 
than  requiring  that  the  violation  is 
"knowing."  ^*  However,  the 
Commission  has  informally  considered 
factors  similar  to  those  in  section 
385.1505  when  analyzing  NGPA  civil 
penalty  matters. 


<>  5  U.S.C  SecUon  601(4)  (1994). 
'*5  U.S.C.  Section  601(5)  (1994). 
'^Pub.  L.  104-121, 110  Stat.  862.  Section  223(b) 
"(1H6)  (1996). 

>•  Id..  SecUon  223(a)  (1996). 
■*16  U.S.C.  Section  823b(c)(1994). 
» 16  U.S.C  Section  8250-1  (1994).     " 
"  15  U.S.C  Section  3414(bK6)  (1994). 

» 16  U.S.C  823b(c)(1994). 


»18CFR3«5.1505. 

"See,  e.  g..  Clifton  Power  Corp.  v  FERC.  88  F.3d 
1258, 1267  (D.C  Cii.  1996):  Bluestone  Energy 
Design.  Inc.  v.  FERC  74  F.3d  1288,  1295  (D.C  Or. 
1996). 

» 16  U.S.C  8250-1  (1994). 

»15  use  3414(b)(6)(A)  (1994).  The  NGPA 
defines  "knowing"  as  actual  knowledge  or 
constructive  knowledge  deemed  to  be  possessed  by 
a  reasonable  individual  who  acts  under  similar 
circumstances.  15  U.S.C  3414(bKe)(B)  (1994). 
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m.  Discussion 

A.  Eligibility  for  Penalty  Reduction  or 
Waiver 

The  Commission  is  adopting  many  of 
the  exclusions  suggested  by  section 
223(b)  of  SBREFA.  SpedBcally.  to  be 
considered  for  a  reduction  or  waiver  of 
a  penalty,  a  small  entity  must  not  have 
a  history  of  previous  violations,  and  the 
violations  at  issue  must  not  have  been 
the  product  of  willful  or  criminal 
conduct,  or  have  caused  loss  of  Ufe  or 
injury  to  persons,  damage  to  property  or 
the  environipent,  or  endangered 
persons,  property  or  the  environment.  ^^ 
While  SBREFA  suggests  limiting 
penalty  reduction  or  waiver  poUcies  to 
violations  discovered  through  a  small 
entity's  participation  in  a  compUance 
assistance  or  audit  program,  ^  we  will 
not  make  this  a  prerequisite  because  it 
would  be  too  limiting.  Requiring 
participation  in  a  compliance  assistance 
program  could  exclude  first  time 
violators  who  did  not  recognize  their 
need  for  compUance  assistance. 
Although  seeking  compUance  assistance 
may  be  an  indication  of  good  faith  for 
piuposes  of  a  penalty  waiver  or 
reduction,  it  will  not  be  used  as  a  bar 
to  eUgibiUty  for  this  Waiver/Reduction 
PoUcy. 

B.  Criteria  for  Waiver  or  Reduction  of  a 
Civil  Penalty 

If  it  meets  all  of  the  eUgibiUty  criteria 
for  this  Waiver/Reduction  PoUcy,  a 
small  entity  wiU  be  granted  a  waiver  of 
a  dvil  penalty  if  it  can  also  demonstrate 
that  it  performed  timely  remedial 
efforts,  made  a  good  faith  effort  to 
comply  with  the  law  and  did  not  derive 
an  economic  benefit  fi^m  the  violations. 
The  requirements  for  timely  remedial 
efforts  and  good  faith  are  conditions 
suggested  for  penalty  waiver  or 
reduction  under  sections  223(b)(1)  and 
(6)  of  SBREFA.  These  conditions  are 
similar  to  factors  that  the  Commission 
already  considers  under  its  regulations 
when  determining  civil  penalties.  ^ 

While  the  requirement  that  the  smaU 
entity  not  be  allowed  to  retain  economic 
benefits  from  the  violations  is  not  a 
condition  or  exclusion  identified  in 
SBREFA,  the  Commission  beUeves  that 
this  factor  must  be  considered  when 
determining  whether  to  waive  or  reduce 
dvil  penalties.  The  final  penalty 


"Sea,  Pub.  L  104-121. 110  Sut.  862.  S«ction 
223(b)(3H5)  (1996). 

*W..  Section  2230)K2)- 

»S«e.  e.g..  18  CFR  385.15O5(bK8)-(10).  The 
Commission  considers  good  taith  when  detennining 
the  types  of  remedial  efforts  made  by  the  violator 
and  whether  the  violator  had  actual  or  coostructive 
knowledge  of  the  vioLatioa  See.  e.  g.,  18  CFR 
385.1S0S(b)  (1).  (2)  and  (8H10). 


amoimt  should  capture  any  economic 
benefits  derived  fit>m  violations. 
Otherwise  small  entities  could  be 
encouraged  to  violate  statutory  and 
regulatory  requirements  for  profit. 
Violators  should  not  be  able  to  retain 
economic  benefits  that  are  unavailable 
to  small  entities  that  comply  with 
statutory  and  regulatory  requirements. 

If  an  eUgible  small  entity  meets  some, 
but  not  all,  of  the  criteria  for  a  waiver 
of  a  civil  penalty,  it  may  still  be  eUgible 
for  a  penalty  reduced  fi^m  that  which 
would  otherwise  be  appropriate.  The 
appropriateness  of  a  penalty  and  the 
level  of  reduction  will  be  decided  on  a 
case-by-case  basis  by  considering  the 
same  criteria  used  for  determining  a 
waiver. 

In  determining  whether  to  reduce  a 
civil  penalty,  the  Commission  wiU  also 
consider,  upon  request,  the  small 
entity's  ability  to  pay.  In  considering 
abiUty  to  pay,  the  Commission  is 
foUowing  the  suggestion  in  section 
223(a)  of  SBREFA.  If  a  small  entity 
wants  the  Commission  to  consider  its 
abiUty  to  pay  a  civil  penalty,  the  entity 
must  provide  written  documentation 
demonstrating  its  financial  condition. 
Acceptable  documentation  includes,  but 
is  not  limited  to:  Federal  income  tax 
returns,  state  income  tax  returns, 
income  statements,  balance  sheets, 
statements  of  change  in  financial 
position,  bank  statements  for  loans  and 
checking  accoimts.  The  Commission 
reserves  the  right  to  request  ra«re  than 
one  type  of  verifying  data  on  finandal 
condition.  In  analyzing  abiUty  to  pay, 
the  Commission  vrill  consider  the  small 
entity's  cost  of  compUance  with 
statutory  and  regulatory  requirements. 

The  Commission  reserves  the  right  to 
waive  or  reduce  civil  penalties  in 
circumstances  other  than  those  Usted 
under  this  PoUcy  if  it  is  in  the  public 
interest  to  do  so. 

rv.  Administrative  ECEactive  Date  and 
Congressional  Notification 

Under  the  terms  of  5  U.S.Q  S53(d)(2), 
this  PoUcy  Statement  is  effective  on 
March  29, 1997.  The  Commission  has 
determined,  with  the  concurrence  of  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget, 
that  this  Policy  Statement  is  not  a  major 
rule  within  the  meaning  of  section  251 
of  Subtitle  E  of  SBREFA.30  The 
Commission  is  submitting  this  PoUcy 
Statement  to  both  Houses  of  Congress 
and  to  the  Comptroller  General. 


»5U.S.C  804(2)  (1996). 


List  of  Subjects  in  18  CFR  Part  2 

Administrative  practice  and 
procedure.  Electric  power.  Natural  gas. 
PipeUnes.  Reporting  and  recordkeeping 
requirements. 

By  the  Conunission. 
Lois  D.  Cashell. 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  2.  Chapter  I, 
Title  18  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  2— GENERAL  POLICY  AND 
INTERPRETATIONS 

1.  The  authority  citation  for  Part  2  is 
revised  to  read  as  foUows: 

Authority:  5  U.S.C.  601;  15  U.S.C.  717- 
71 7w.  3301-3432;  16  U.S.C.  792-«25y.  2601- 
2645;  42  U.S.C  4321-4361,  7101-7352. 

2.  Part  2  is  amended  by  adding  an 
undesignated  center  heading  and 

§  2.500,  to  read  as  follows: 

Statement  of  Penalty  Reduction/Waiver 
PoUcy  to  Comply  With  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1906 

S2.S00    Penalty  rsductlon/waiver poUcy for 
small  antitlM. 

(a)  It  is  the  poUcy  of  the  Commission 
that  any  small  entity  is  eUgible  to  be 
considered  for  a  reduction  or  waiver  of 
a  civil  penalty  if  it  has  no  history  of 
previous  violations,  and  the  violations 
at  issue  are  not  the  product  of  willful  or 
criminal  conduct,  have  not  caused  loss 
of  Ufe  or  injury  to  persons,  damage  to 
property  or  the  environment  or 
endangered  persons,  property  or  the 
environment.  An  eligible  small  entity 
will  be  granted  a  waiver  if  it  can  also 
demonstrate  that  it  performed  timely 
remedial  efforts,  made  a  good  faith  effort 
to  comply  with  the  law  and  did  not 
obtain  an  economic  benefit  fit)m  the 
violations.  An  eUgible  smaU  entity  that 
cannot  meet  the  criteria  for  waiver  of  a 
dvil  penalty  may  be  eligible  for 
consideration  of  a  reduced  penalty. 
Upon  the  request  of  a  small  entity,  the 
Commission  will  consider  the  entity's 
abiUty  to  pay  before  assessing  a  dvil 
penalty. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Commission  reserves 
the  right  to  waive  or  reduce  civil 
penalties  in  appropriate  individual 
drcumstances  where  it  determines  that 
a  waiver  or  reduction  is  warranted  by 
the  pubUc  interest. 

(FR  Doc.  97-8314  Filed  4-2-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  19. 113  and  144 
[T.D.  97-191 
RIN  1515-A&86 

Duty-Free  Stores 

AGENCY:  Customs  Service,  Department 
of  the  Treasiuy. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  principally  with 
respect  to  duty-&«e  stores  in  order  to 
reduce  the  overall  paperwork  burden  for 
proprietors  thereof  as  well  as  for 
Customs.  In  particular,  for  purposes  of 
Customs  audit  of.  and  control  over,  such 
facilities,  greater  reliance  is  placed  on 
the  use  of  records  generated  and 
maintained  by  proprietors  and 
importers  in  the  ordinary  course  of 
business,  instead  of  on  the  use  of 
specially  prepared  Customs  forms.  The 
amendments  provide  benefits  in  this 
regard  to  other  classes  of  Customs 
bonded  warehouses  as  well. 
EFFECTIVE  DATE:  May  5,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  T.  Soggin,  Program  Officer, 
Office  of  Field  Operations,  (202-927- 
0765). 

SUPPLEMENTARY  INFORMATION: 

Background 

By  a  final  rule  document  published  in 
the  Federal  Register  as  T.D.  92-81  on 
August  20.  1992  (57  FR  37692).  the 
Customs  Regulations  were  amended  to 
designate  duty-free  stores  as  a  new  class 
of  Customs  bonded  warehouse,  and  to 
incorporate  operating  procedures  for  the 
administration  of  these  facilities. 

However,  in  letters  dated  October  6 
and  13, 1992.  a  major  trade  association 
voiced  a  number  of  concerns  with 
respect  to  the  final  rule.  Prompted  by 
this  correspondence,  and  following 
lengthy  study.  Customs  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  on  June  6.  1996.  61  FR 
28808.  setting  forth  specific  revisions  to 
the  duty-fi^e  store  regulations.  The 
proposed  changes  also  provided  some 
benefits  to  other  classes  of  bonded 
warehouses,  and  were  intended  to 
reduce  the  overall  paperwork  burden 
both  for  warehouse  proprietors  and  foi 
Customs. 

In  brief,  under  the  proposed  rule,  the 
following  sections  of  the  Customs 
Regulations  were  to  be  affected:  §§  19.1, 
19.2, 19.4, 19.6,  19.11, 19.12, 19.35. 
19.36, 19.37,  19.39, 113.63,  144.34, 
144.36, 144.37, 144.39  and  144.41. 


Seven  commenters  responded  to  the 
notice  of  proposed  rulemaking.  A 
description,  together  with  Customs 
analysis,  of  the  comments  they  made  is 
set  forth  below. 

Discussion  of  Comments  (Part  19) 

Comment:  Two  commenters  etated 
that  the  term  "exclusively"  in  proposed 
§  19.1(a)(9)  limits  the  operation  of  a 
warehouse  to  that  of  a  duty-free  store 
providing  only  conditionally  duty-free 
merchandise  to  another  duty-free  store. 
It  was  requested  that  proposed 
§  19.1(a)(9)  be  amended  by  deleting 
"exclusively"  to  allow  continued 
operations  of  multi-class  warehouses. 

Customs  Response:  The  wording  of 
§  19.1(a)(9)  is  correct.  Section  19.1(a)(9) 
states:  "All  distribution  warehouses 
used  exclusively  to  provide  individual 
duty-fi^e  sales  locations  and  storage 
cribs  with  conditionally  duty-fi^e 
merchandise  are  also  Class  9 
warehouses."  While  the  term 
"exclusively"  in  this  context  defines  a 
warehouse  solely  distributing 
merchandise  to  a  duty-free  store  as  a 
Class  9  warehouse,  this  does  not 
preclude  a  multi-class  warehouse  which 
distributes  merchandise  to  duty-fr«e 
stores  from  also  conducting  other 
functions  of  a  different  class  for  which 
it  is  approved. 

Comment:  One  commenter  suggested 
amending  proposed  §  19.2(a)  to  make 
specific  provision  for  facilitating  the 
approval  of  a  common  inventory  and 
recordkeeping  system  in  use  at  multiple 
storage  locations.  The  commenter  stated 
in  this  regard  that  Customs  was  required 
to  approve  a  proprietor's  inventory  and 
recordkeeping  system  in  every  location, 
even  though  it  might  be  the  same 
system,  which  was  redundant. 

Customs  Response:  Customs  believes 
that  the  commenter's  concern  is  already 
addressed  in  §  144.34(c)(2).  and  that  this 
matter  need  not  specifically  be 
addressed  as  well  in  §  19.2(a).  Section 
144.34(c)(2)  allows  a  proprietor  to  file  a 
single  application  with  the  director  of 
the  port  in  which  the  applicant's 
centralized  inventory  control  system  is 
located,  with  copies  to  all  affected  port 
directors.  This  procedure  eliminates 
duplicative  work  for  both  Customs  and 
the  trade  by  initiating  the  Customs 
approval  process  solely  at  the  port 
where  the  applicant's  centralized 
inventory  control  system  exists. 

Comment:  One  commenter  objected  to 
the  proposed  elimination  from  §  19.2(g) 
of  the  cross-reference  therein  to 
§  19.3(f).  which,  as  such,  provided  for 
an  administrative  hearing  in  the  case  of 
a  decision  by  a  port  director  to  deny  an 
initial  application  for  a  bonded 
warehouse.  This  commenter  stated  that 


eliminating  a  hearing,  though  rarely 
needed,  would  increase  the  chance  of 
cosUy  and  time-consuming  Utigation. 

Customs  Response:  Customs 
disagrees,  to  the  extent  that  the  citation 
in  §  19.2(g)  to  §  19.3(f)  does  arguably 
accord  the  right  to  an  administrative 
hearing  as  well  in  the  case  of  the  denial 
of  an  application  to  bond  a  warehouse. 
Formal  administrative  hearings  are 
themselves  cosUy  to  the  Government, 
often  requiring  the  services  of  an 
administrative  law  judge.  Customs 
believes  that  administrative  resources 
for  such  a  hearing  are  best  limited  to 
those  instances  involving  the  revocation 
or  suspension  of  bonded  warehouse 
status,  as  expressly  provided  for  under 
§  19.3(f). 

Comment:  One  commenter 
recommended  that  proposed  §  19.4(b)(5) 
reducing  the  storage  time  from  5  years 
to  6  months  for  original  duty-free  sales 
tickets  be  amended  to  eliminate  all  time 
requirements  for  retention  of  original 
duty-free  sales  tickets. 

Customs  Response:  Customs 
disagrees.  The  record  retention  period  of 
6  months  is  already  a  marked  time 
reduction  from  the  current  sales  ticket 
storage  requirement  of  5  years.  Customs 
believes  a  6-month  time  [>eriod  for 
storage  of  original  duty-free  sales  tickets 
is  the  minimum  time  necessary  for  both 
the  trade  and  Customs  to  verify  the 
accuracy  of  original  sales  ticket 
information  with  sales  information 
generated  by  electronic  or  other 
approved  alternative  means. 

Comment:  One  commenter  suggested 
that  proposed  §  19.4(b)(7)  delete  the 
requirement  to  establish  and  maintain 
aisles  in  bonded  warehouses.  The 
commenter  stated  that  space  was  a 
precious  commodity,  and  proposed  an 
alternative,  whereby  Customs  would 
give  a  proprietor  a  reasonable  time  to 
produce  merchandise  subject  to  a  spot 
check  or  audit. 

Customs  Response:  Customs  agrees. 
The  second  sentence  of  §  19.4(b)(7)  is 
changed  to  read  as  follows:  "Doors  and 
entrances  shall  be  left  unblocked  for 
access  by  Customs  officers  and 
warehouse  proprietor  personnel."  Also, 
to  this  end,  §  19.4(b)(2)  is  changed  to 
read  as  follows:  "The  warehouse 
proprietor  shall  permit  access  to  the 
warehouse  and  present  merchandise 
within  a  reasonable  time  after  request  by 
any  Customs  officer." 

Comment:  One  commenter  asked  that 
the  last  sentence  of  §  19.4(b)(8)(ii)  be 
amended  to  include  the  term  "unique 
identifier",  so  that  it  would  read  as 
follows:  "The  proprietor  must  provide, 
upon  request  by  a  Customs  officer,  a 
record  balance  of  goods,  sp>ecifying  the 
quantity  in  each  storage  location. 
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covered  by  any  warehouse  entry, 
general  order,  seizure,  or  unique 
identifier  so  a  physical  count  can  be 
made  to  verify  the  accuracy  of  the 
record  balance." 

Customs  Response:  Customs  agrees, 
and  the  section  is  so  changed. 

Comment:  One  conunenter  stated  that 
proposed  §  19.4(b)(9)  should  he 
amended  to  delete  the  word 
"destruction",  because  miscellaneous 
requirements  for  destruction  pertain 
only  to  a  few  classes  of  warehouses.  The 
commenter  further  observed  that, 
should  general  order  merchandise 
remain  in  a  warehouse  beyond  6 
months,  responsibility  should  not  rest 
with  the  warehouse  to  maintain 
destruction  records. 

Customs  Response:  Customs 
disagrees.  The  term  "destruction"  needs 
to  remain  in  this  section.  An  owner  of 
merchandise  in  any  warehouse  may,  at 
any  time,  lawfully  request  that 
merchandise  be  destroyed  under 
Customs  supervision.  Requests  for  the 
destruction  of  merchandise  in  a 
warehouse  must  be  accounted  for  by  the 
warehouse  proprietor. 

Comment:  Two  commenters  requested 
that  proposed  §  19.6(a)(1)  granting  a  5- 
day  time  limit  within  which  to  file  a 
copy  of  any  joint  discrepancy  report 
with  the  port  director,  be  amended  so  as 
to  allow  warehouse  proprietors  a  30-day 
limit  in  which  to  do  so.  The 
commenters  thought  that  this  increased 
time  extension  would  ease  a  restrictive 
time  burden  by  {dlowing  a  month  to 
prepare  a  discrepancy  report  for 
Customs. 

Customs  Response:  Customs  believes 
that  the  3-day  time  requirement  for 
filing  a  joint  discrepancy  report  is  not 
unduly  burdensome.  Indeed,  this  5-day 
time  limit  itself  represents  a  reasonable 
extension  Crom  the  previous 
requirement  in  the  Customs  Regulations 
that  such  discrepancy  reports  be  filed 
within  2  days.  However,  a  30-day  time 
limit  within  which  to  submit  these 
reports  is  too  long.  A  joint  discrepancy 
report  involves  sensitive  custody 
transfers,  and  Customs  believes  the 
reasonably  prompt  reporting  of 
discrepancies  in  this  regard  is  essential. 

Comment:  One  commenter  called  for 
the  deletion  of  the  requirement  for  a 
procedures  manual  in  proposed 
§  19.12(b),  on  the  basis  that  the 
preparation  and  maintenance  of  such  a 
manual  constituted  an  unjustified 
paperwork  burden. 

Customs  Response:  Customs 
disagrees.  The  proprietor's  certification 
at  the  time  of  application  to  bond  that 
a  procedures  manual  describing  the 
warehouse's  inventory  and 
recordkeeping  system  meets  the 


requirements  of  19  CFR  19.12  plays  a 
significant  role  in  the  license  approval 
process.  The  importance  of  this 
requirement  extends  into  the  areas  of 
compliance  and  audit  activities.  The 
manual  serves  as  a  critical  tool  to 
Customs  by  demonstrating  the 
proprietor  has  established  a 
methodology  for  inventory  control  and 
recordkeeping. 

Comment:  One  commenter  observed 
that  proposed  §  19.12(d)(2)(ii)  would  in 
effect  require  a  warehouse  proprietor  to 
maintain  as  part  of  an  inventory 
recordkeeping  system  the  cost  or  value 
of  general  order  merchandise,  and  that 
a  proprietor  would  often  have  no  idea 
as  to  the  cost  or  value  of  such 
merchandise. 

Customs  Response:  Customs  agrees. 
Section  19.12(d)(2)(ii)  is  changed  by 
adding  at  the  beginning  thereof  the 
phrase,  "Except  for  merchandise  in 
general  order,". 

Comment:  Two  commenters 
recommended  that  Customs  amend 
proposed  §  19.12(d)(3)  to  allow  the 
option  of  accelerated  payment  of 
revenue  for  non-extraordinary  shortages 
prior  to  the  filing  of  the  annual  CF  300 
or  certification  of  annual  reconciliation. 

Customs  Response:  Customs  agrees. 
The  last  sentence  of  §  19.12(d)(3)  is 
changed  to  allow  a  proprietor  the  option 
of  submitting  payment  of  duties  and 
fees  for  non-extraordinary  shortages  any 
time  prior  to  the  annual  filing  of  the  CF 
300  or  certified  annual  reconciliation. 

Comment:  One  commenter  advocated, 
with  respect  to  proposed  §  19.12(d)(5), 
that  there  be  no  physical  inventory 
requirement  to  accoimt  for  merchandise, 
because  non-government  bonded 
warehouses  did  not  have  such  a 
requirement.  One  commenter  asserted 
that  an  annual  reconciliation  required  in 
proposed  §  19.12(h)  need  not  be 
undertaken  at  the  same  time  as  the 
physical  inventory. 

Customs  Response:  The  physical 
inventory  requirement  in  §  19.12(d)(5} 
requires  that  a  proprietor  conduct  at 
least  one  physical  inventory  during  the 
year.  This  need  not  necessarily  take 
place  at  the  time  of  the  annual 
reconciliation.  Customs  believes  that  an 
annual  physical  inventory  is  necessary 
to  gauge  the  accuracy  of  the  proprietor's 
inventory  control  system.  Section 
19.12(h)  does  not  itself  deal  with  the 
requiremeat  for  a  physical  inventory. 

Comment:  One  commenter  stated  that 
proposed  §  19.12(f)(3)  prohibited  the 
application  of  First-hi-First-Out  (FIFO) 
procedures  to  various  types  of 
merchandise,  including  quota  and 
restricted  merchandise.  Specifically,  the 
conunenter  declared  tiiat  Headquarters 
Ruling  225837  exempted  textile  quota 


requirements  on  merchandise  for 
export;  therefore,  no  basis  existed  to 
prohibit  use  of  FIFO  procedures  to  such 
merchandise  subject  to  textile  quotas. 

Customs  Response:  Customs  agrees,  to 
the  extent  that  such  merchandise  is  for 
export  only.  To  this  end,  accordingly, 
the  following  sentence  is  added  to 
§  19.12(0(2):  "Fungible  textile  and 
textile  products  which  are  withdrawn 
from  a  Class  9  warehouse  may  be 
accounted  for  using  FIFO  inventory 
procedures,  inasmuch  as  such  articles 
would  be  exempt  from  textile  quotas." 
In  this  regard,  a  Class  9  warehouse 
(duty-free  store)  may  only  sell  and 
deliver  merchandise  for  export  to 
individuals  departing  the  Customs 
territory. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA),  U.S.  Department  of  Commerce, 
has  been  consulted  and  agrees  with 
Customs  treatment  of  textiles  in  Class  9 
bonded  warehouses  or  duty-free  stores 
as  not  being  subject  to  quota  and  visa 
requirements. 

However,  it  is  understood  that  any 
textile  articles  exported  from  a  Class  9 
warehouse  and  thereafter  reimported 
into  the  U.S.  would  be  subject  to  the 
laws  and  regulations  of  the  U.S. 
affecting  imported  merchandise, 
including  any  applicable  quotas. 

Comment:  One  commenter  suggested 
that  Customs  amend  proposed 
§  19.12(h)(2)  to  allow  a  proprietor  to 
reconcile  merchandise  under  an  item's 
unique  identifier  number  for  aimual 
reconciliation,  instead  of  tracking  by 
entry  number.  The  commenter 
explained  that  it  was  not  possible  to 
comply  with  the  proposed  section  under 
the  FIFO  inventory  because  units 
transferred  to  warehouses  in  other  ports 
could  not  be  posted  or  identified  to  an 
entry  until  disposed  of 

Customs  Response:  All  merchandise 
accounted  for  as  sold,  damaged,  short, 
or  otherwise  disposed  of,  receive  a 
designated  entry  number.  For  aimual 
reconciliation  of  FIFO  eligible 
merchandise  not  disposed  of,  a  list  of  all 
open  and  closed  warehouse  entries  shall 
be  presented  to  Customs  to  account  for 
merchandise. 

Comment:  One  conunenter  requested 
that  the  address  requirement  be 
eliminated  bom  proposed 
§§  19.39(c)(5)(i)  and  144.3 7(h)(2)(v)  for 
Class  9  warehouses  at  airports.  The 
commenter  noted  in  this  connection 
that  few  duty-free  stores  routinely 
obtained  the  address  of  a  purchaser  and 
that  the  address  requirement  had  little 
utility  in  the  context  of  airport  duty-free 
store  operations. 

Customs  Response:  Customs  agrees 
with  this  request.  The  risk  of  diversion 


of  goods  piuchased  at  an  airport  duty- 
free store  is  minimal.  Hence, 
S§  19.39(c)(5}(i)  and  144.37(h)(2)(v)  are 
changed  to  eliminate  any  requirement 
that  an  airport  duty-free  store  submit  to 
Customs  upon  request  the  address  of  a 
piut:haser. 

Warehouse  Withdrawals  And 
Rewarehouse  Entries 

Comment:  One  commenter  asked  that 
proposed  §  144.34(c)  be  amended  to 
permit  all  classes  of  warehouses  to 
participate  in  alternative  transfer 
procedures  as  opposed  to  only  Class  2 
and  Class  9  warehouses.  The  commenter 
stated  that  as  long  as  the  warehouse  is 
owned  by  the  same  legal  entity 
maintaining  a  centralized  inventory 
control  system,  and  has  the  consent  of 
the  surety,  such  transfer  operations 
could  easily  be  controlled  in  the  same 
manner  as  those  for  Class  2  and  Class  9 
warehouses. 

Customs  Response:  Various  custody 
transfer  and  liability  issues  are  primary 
concerns  preventing  the  extension  of 
transfer  procedures  under  §  144.34(c)  to 
other  classes  of  Customs  bonded 
warehouses. 

Comment:  One  commenter  suggested 
that  Customs  delete  the  requirements  in 
paragraphs  (c)(4)(iv)  and  (c)(4)(vi)  of 
proposed  §  144.34,  respectively,  that  a 
warehouse  proprietor  operating 
multiple  storage  locations  under  a 
centralized  inventory  system  document 
all  intracompany  transfers  of 
merchandise  by  means  of  the 
appropriate  warehouse  entry  number,  as 
well  as  maintain  a  subordinate  permit 
file  folder  at  all  intracompany  locations 
where  merchandise  is  transferred.  The 
commenter  stated  that  under  FIFO 
inventory  procedures,  units  cannot  be 
assigned  an  entry  number,  there  being 
no  withdrawal  or  rewarehouse  entry 
made  at  the  time  of  transfer  to  place  in 
the  subordinate  permit  file. 

Customs  Response:  Customs 
disagrees.  Customs  does  not  require  an 
assigned  entry  number  at  the  time  of 
transfer.  Section  144.34(c)(4)(vi)  allows 
up  to  7  days  to  provide  required 
warehouse  entry  dociunentation  after 
transfer.  Maintaining  records  in  a 
subordinate  permit  file  allows  a 
proprietor  to  account  for  transactions 
such  as  shortages,  overages,  damages, 
and  the  like,  resulting  from 
intracompany  movements.  The 
documents  required  are  set  forth  in 
§  19.12(d)(4). 

Comment:  Two  commenters  observed 
that  proposed  §§  144.34(c)(6)(ii), 
144.36(c)(2),  and  144.41(c)(2)  appeared 
to  suggest  that  "restricted"  merchandise 
could  not  be  included  in  the  alternative 
inventory  control  system.  The 


commenters  believed  that  it  was  not 
intended  to  exclude  alcoholic  products 
bom  this  privilege. 

Customs  Response:  The  commenters 
are  correct  that  alcohol  and  tobacco 
products  may  be  included  as  part  of  an 
approved  alternative  inventory  control 
and  transfer  system.  To  make  this  clear, 
§§  144.34(c)(6)(ii),  144.36(c)(2)  and 
144.41(c)(2)  are  revised  to  state:  "With 
the  exception  of  alcohol  and  tobacco 
products*  •  •". 

Comment:  One  commenter 
recommended  that  proposed  §  144.34(c) 
include  transfers  of  merchandise  bom  a 
foreign  trade  zone  to  a  Class  9 
warehouse. 

Customs  Response:  Customs  has  such 
a  proposal  under  active  consideration. 
Such  proposal  will  be  a  subject  of  a 
separate  publication,  if  Customs  decides 
to  proceed  therewith. 

Conclusion 

In  view  of  the  foregoing,  and 
following  careful  consideration  of  the 
comments  received  and  further  review 
of  the  matter,  Customs  has  concluded 
that  the  proposed  amendments  with  the 
modifications  discussed  above  should 
be  adopted. 

In  addition,  §  19.35(e)(2)  is  changed  to 
reflect  current  statutory  law  (19  U.S.C. 
1555(b),  as  amended  by  sections  3(a)(8) 
and  29,  Pub.  L.  104-295),  which  permits 
merchandise  purchased  in  a  duty-fi«e 
store,  if  thereafter  returned  to  the  United 
States,  to  be  subject  to  the  personal 
exemption  of  the  arriving  party  under 
either  item  9804.00.65,  9804.00.70  or 
9804.00.72,  Harmonized  Tariff  Schedule 
of  the  United  States. 

Also,  §  19.12(d)(3)  is  changed  to 
provide  that  the  amoiuit  of  duty,  taxes, 
and  any  interest  applicable  to  each 
warehouse  entry  involved  in  multiple 
shortages  detected  in  a  warehouse  must 
be  separately  specified,  even  though 
such  duty  and  taxes  may  have  been 
tendered  in  one  consolidated  payment. 
This  provision  is  needed  because  such 
duty  may  l>e  claimed  for  drawback,  and 
Customs  must  have  this  information  in 
order  to  process  the  claim. 

Furthermore,  for  the  sake  of  editorial 
clarity,  the  last  two  sentences  of 
§  19.12(d)(5)  are  moved  to  §  19.12(d)(3), 
and  a  cross  reference  to  §  19.4(b)(8)(ii)  is 
added  thereto,  in  order  to  properly 
reflect  the  fact  thaUhe  terms  "tmique 
identifier"  and  "inventory  category"  are 
interrelated.  Also,  for  editorial  clarity 
and  consistency,  the  term  "specific 
identifier,  wherever  it  appeared  in  the 
document,  is  changed  to  "unique 
identifier". 


Regulatory  Flexibility  Act  and 
Executive  Order  12866 

This  final  rule  docimient  is  intended 
to  simplify  recordkeeping  requirements 
for  duty-free  stores  and  other  Customs 
bonded  warehouses.  To  this  end,  greater 
reliance  is  placed  on  the  use  of  records 
generated  and  maintained  by 
proprietors  and  importers  in  the 
ordinary  course  of  business,  instead  of 
on  the  use  of  specially  prepared 
Customs  forms.  As  such,  pursuant  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  it  is  certified 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  it 
is  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C.  603  or 
604.  Nor  does  the  rule  result  in  a 
"significant  regulatory  action"  under 
E.O.  12866. 

Paperwork  Reduction  Act 

The  collection  of  information  in  this 
final  rule  document  is  contained  in 
§§19.2.  19.4,  19.6.  19.11.  19.12.  19.36. 
19.37.  19.39.  144.36,  144.37  and  144.41. 
This  information  is  required  and  will  be 
used  to  ensiue  the  exportation  of 
merchandise  bom  duty-free  stores  and 
other  Customs  bonded  warehouses,  and 
to  otherwise  satisfy  the  requirements  of 
law  and  the  protection  of  the  revenue. 
The  rule  is  intended  to  simplify 
recordkeeping  requirements  for  duty- 
free stores  and  other  Customs  Iranded 
warehouses.  The  likely  respondents 
and/or  recordkeepers  are  business  or 
other  for-profit  institutions. 

The  collection  of  information 
contained  in  this  final  rule  document 
has  already  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  1515-0005.  The  estimated 
average  annual  biuden  associated  with 
this  collection  is  10  hours  per 
respondent  or  recordkeeper.  Comments 
concerning  the  accuracy  of  this  burden 
estimate  and  suggestions  for  reducing 
this  burden  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Attention:  I>esk  Officer  of  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  DC  20503. 

Drafting  InfiDrmation 

The  principal  author  of  this  document 
was  Russell  Berger,  Regulations  Branch, 
U.S.  Customs  Service.  However, 
personnel  fr^m  other  offices 
participated  in  its  development 

ListofSubiects 

19  CFR  Part  19 

Customs  duties  and  inspection. 
Imports,  Exports,  Warehouses. 
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19  CFR  Part  113 

Customs  bonds. 

19  C31i  Part  144 

Customs  duties  and  inspection, 
Imports,  Warehouses. 

Amendments  to  the  Regulations 

Parts  19,  113  and  144.  Customs 
Regulations  (19  CFR  parts  19,  113  and 
144)  are  amended  as  set  forth  below. 

PART  19— CUSTOMS  WAREHOUSES. 
CONTAINER  STATIONS  AND 
CONTROL  OF  MERCHANDISE 
THEREIN 

1.  The  general  authority  citation  for 
part  19  and  the  specific  authority  for 
§S  19.1.  19.6.  19.11.  and  19.35—19.39 
continue  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States).  1624; 

Section  19.1  also  issued  under  19  U.S.C. 
1311. 1312,  1555.  1556,  1557.  1560.  1561, 
1562; 

Saction  19.6  also  issued  under  19  U.S.C. 
1555; 


Section  19.11  also  issued  under  19  U.S.C. 
1556.  1562; 


Sections  19.35-19.39  also  issued  under  19 
U.S.C.  1555; 


2.  Section  19.1  is  amended  by  adding 
a  sentence  at  the  end  of  paragraph  (a)(9) 
to  read  as  set  forth  below,  and  by 
removing  paragraph  (c). 

1 19.1    Classes  of  customs  warehouses. 

(9)  •   *   *  All  distribution  warehouses 
used  exclusively  to  provide  individual 
duty-free  sales  locations  and  storage 
cribs  with  conditionally  duty-free 
merchandise  are  also  Qass  9 
warehouses. 


3.  Section  19.2  is  amended  by  revising 
its  heading,  by  adding  three  sentences  at 
the  end  of  paragraph  (a),  and  by  revising 
paragraphs  (b)(2)  and  (g).  to  read  as 
follows: 

f19.2    Applications  to  bond. 

(a)  *   •  "  The  applicant  must  prepare 
and  have  available  at  the  warehouse  a 
procedures  manual  describing  the 
inventory  control  and  recordkeeping 
system  that  will  be  used  in  the 
warehouse.  A  certification  by  the 
proprietor  that  the  inventory  control 
and  recordkeeping  system  meets  the 
requirements  of  §  19.12  will  be 
submitted  with  the  application.  The 
physical  seciuity  of  the  facility  must 
meet  the  approval  of  the  port  director. 


(b)*   •   • 

(2)  A  description  of  the  store's 
procedures,  which  includes  inventory 
control,  recordkeeping,  and  delivery 
methods.  These  procedures  must  be  set 
forth  in  the  proprietor's  procedures 
manual.  Such  manual  and  subsequent 
changes  therein  must  be  furnished  to 
the  port  director  upon  request.  The 
procedures  in  the  manual  shall  provide 
reasonable  assurance  that  conditionally 
duty-free  merchandise  sold  therein  will 
be  exported; 
•        •        *        •        * 

(g)  The  port  director  shall  promptly 
notify  the  applicant  in  writing  of  his 
decision  to  approve  or  deny  the 
application  to  bond  the  warehouse.  If 
the  application  is  denied  the 
notification  shall  state  the  grounds  for 
denial.  The  decision  of  the  port  director 
will  be  the  final  Customs  administrative 
determination  in  the  matter. 

4.  Section  19.4  is  revised  to  read  as 
follows: 

§  19.4    Customs  and  proprietor 
responsibility  and  supervision  over 
warshousss. 

(a)  Customs  supervision.  The 
character  and  extent  of  Customs 
supervision  to  be  exercised  in 
connection  with  any  warehouse  facility 
or  transaction  provided  for  in  this  part 
shall  be  in  accordance  with  §  161.1  of 
this  chapter,  hidependent  of  any  need  to 
appraise  or  classify  merchandise,  the 
port  director  may  authorize  a  Customs 
officer  to  supervise  any  transaction  or 
procedure  at  the  bonded  warehouse 
facility.  Such  supervision  may  be 
performed  through  periodic  audits  of 
the  warehouse  proprietor's  records, 
quantity  counts  of  goods  in  warehouse 
inventories,  spot  checks  of  selected 
warehouse  transactions  or  procedures  or 
reviews  of  conditions  of  recordkeeping, 
storage,  security,  or  safety  in  a 
warehouse  facility. 

(b)  Proprietor  responsibility  and 
supervision — (1)  Supervision.  The 
proprietor  shall  supervise  all 
transportation,  receipts,  deliveries, 
sampling,  recordkeeping,  repacking, 
manipulation,  destruction,  physical  and 
procedural  security,  conditions  of 
storage,  and  safety  in  the  warehouse  as 
required  by  law  and  regulations. 
Supervision  by  the  proprietor  shall  be 
that  which  a  prudent  manager  of  a 
storage  and  manipulation  facility  would 
be  expected  to  exercise. 

(2)  Customs  access.  The  warehouse 
proprietor  shall  permit  access  to  the 
warehouse  and  present  merchandise 
within  a  reasonable  time  after  request  by 
any  Customs  officer. 

(3)  Safekeeping  of  merchandise  and 
records.  The  proprietor  is  responsible 


for  safekeeping  of  merchandise  and 
records  concerning  merchandise  entered 
in  Customs  bonded  warehouses.  The 
proprietor  or  his  employees  shall 
safeguard  and  shall  not  disclose 
proprietary  information  contained  in  or 
on  related  dociunents  to  anyone  other 
than  the  importer,  importer's  transferee, 
or  owner  of  the  merchandise  to  whom 
the  document  relates  or  their  authorized 
agent. 

(4)  Records  maintenance. — (i) 
Maintenance.  The  proprietor  shall: 

(A)  Maintain  the  inventory  control 
and  recordkeeping  system  in  accordance 
with  the  provisions  of  §  19.12  of  this 
part; 

(B)  Retain  all  records  required  in  this 
part  and  defined  in  §  162.1(a)  of  this 
chapter,  pertaining  to  bonded 
merchandise  for  5  years  after  the  date  of 
the  final  withdrawal  imder  the  entry; 
and 

(C)  Protect  proprietary  information  in 
its  custody  from  unauthorized 
disclosure. 

(ii)  Availability.  Records  shall  be 
readily  available  for  Customs  review  at 
the  warehouse.  In  addition,  a  proprietor 
may  keep  records  at  another  location  for 
Customs  review,  but  only  if  the 
proprietor  first  receives  written 
approval  for  such  storage  fitim  the  port 
director. 

(5)  Record  retention  in  lieu  of 
originals.  A  warehouse  proprietor  may 
utilize  alternative  storage  methods  in 
lieu  of  maintaining  records  in  their 
original  formats,  if  such  storage  is 
approved  by  Customs  under  paragraph 
(b)(5)(i)  of  this  section.  For  Customs 
purposes,  original  records  may  be  stored 
in  alternate  form  at  any  time  iifter  the 
final  withdrawal  under  the  entry 
number  to  which  these  records  pertain, 
except  that  duty-free  store  operators 
may  store  original  sales  tickets  in 
alternate  form  at  any  time  beginning  six 
months  after  date  of  sale.  If  the 
proprietor  chooses  to  use  alternative 
storage  methods,  the  following 
conditions  must  be  met 

(i)  Approval.  The  proprietor  may 
request  approval  to  maintain  records  in 
an  alternative  format  by  writing  and 
describing  the  system  of  storage,  the 
conversion  techniques  used  and  the 
security  safeguards  to  be  employed  to 
prevent  alteration,  to  the  director  of  the 
regulatory  audit  field  office  closest  to 
the  party's  headquarters  operation.  If 
satisfied  that  the  alternative  storage 
proposed  will  ensiu«  the  accuracy  and 
availability  of  the  records  when 
required,  the  director  will  grant  written 
approval. 

lii)  Retention  of  reproductions.  The 
proprietor  shall  retain  and  keep 
available  an  original  and  one  duplicate 


of  each  microfilm,  microfiche,  cd  ROM 
(compact  disk,  Read-Only  Memory),  or  • 
other  storage  medium  used,  for  five 
years  from  the  date  of  the  final 
withdrawal  under  the  entry  number  to 
which  these  records  pertain.  Ehity-free 
store  operators  must  keep  alternate 
storage  media  containing  sales  tickets 
for  five  years  from  the  date  of  the  final 
withdrawal  or  five  years  from  the  date 
of  the  sale,  whichever  is  shorter. 

(iii)  Hard-copy  reproductions.  The 
proprietor  must  have  the  capability  of 
making  direct  hard-copy  reproductions 
of  the  data  stored  on  the  microfilm, 
microfiche,  cd  ROM,  or  other  storage 
medium.  The  proprietor  shall  bear  the 
expense  of  making  hard-copy 
reproductions  of  any  or  all  records 
required  by  any  proper  official  of  the 
U.S.  Customs  Service  for  the  audit  or 
inspection  of  books  and  records. 

(iv)  Standards  required  for 
reproducing  records.  Proprietors  shall 
maintain  the  integrity  of  the  original 
records  by  insuring  that  copies  are  true 
reproductions  of  the  original  records 
and  serve  the  purpose  for  which  such 
records  were  created.  The  following 
shall  be  observed:  Copies  shall  contain 
all  significant  record  detail  shown  on 
the  original;  copies  of  the  record  shall 
be  so  arranged,  identified,  and  indexed 
that  any  individual  document  or 
component  of  the  records  can  be  located 
with  reasonable  facility;  any  indexes, 
registers,  or  other  finding  aids  shall  be 
contained  on  the  storage  medium  at  the 
beginning  of  the  records  to  which  they 
relate;  each  time  reproductions  are 
made,  a  written  certification  will  be 
executed  by  a  responsible  company 
official  (see  §  191.6(a)  of  this  chapter; 
the  same  parties  who  have  authority  to 
sign  drawback  documents  are 
"responsible  company  officials"  for 
purposes  of  this  section),  stating  that  the 
reproductions  stored  on  the  microfilm, 
microfiche,  cd  ROM,  or  other  storage 
medium  constitute  a  true,  complete  and 
acciuBte  reproduction  of  the  original 
documents;  and  the  proprietor  shall 
maintain  and  make  available  a  manual 
describing  procedures  for  reproducing 
original  records  on  alternative  storage 
media  and  controls  in  effect  for  assuring 
completeness  and  accuracy  of  the 
reproductions.  The  procedures  shall 
incorporate  reasonable  controls  for 
assuring  accuracy  and  completeness  of 
alternative  records.  The  proprietor  is 
responsible  for  assuring  that  these 
controls  are  executed  each  time  original 
records  are  reproduced. 

(v)  Revocation  of  alternative  record 
storage  method.  Failure  to  maintain  the 
records  in  accordance  with  these 
conditions  and  requirements  will 
constitute  a  breach  of  the  proprietor's 


bond  and  may  result  in  the  revocation 
by  Customs  of  the  privilege  of 
maintaining  records  in  a  form  other  than 
the  original  format. 

(6)  Warehouse  and  merchandise 
security.  The  warehouse  proprietor  shall 
maintain  the  warehouse  facility  in  a  safe 
and  sanitary  condition  and  establish 
procediuBS  adequate  to  ensiu«  the 
security  of  all  merchandise  under 
Customs  custody  stored  in  the  facility. 
The  warehouse  construction  will  be  a 
factor  that  will  be  considered  by  the 
port  director  in  deciding  whether  to 
approve  the  application.  The  facility 
shall  be  built  in  such  a  manner  as  to 
render  it  impossible  for  unauthorized 
personnel  to  enter  the  premises  without 
such  violence  as  to  make  the  entry  easy 
to  detect.  If  a  portion  of  the  facility  is 

to  be  used  for  the  storage  of  non-bonded 
merchandise,  the  port  director  shall 
designate  the  means  for  effective 
separation  of  the  bonded  and  non- 
bonded  merchandise,  such  as  a  wall, 
fence,  or  painted  line.  All  inlets  and 
ouUets  to  bonded  tanks  shall  be  secured 
with  locks  and/or  in-bond  seals. 

(7)  Storage  conditions.  Merchandise 
in  the  bonded  area  shall  be  stored  in  a 
safe  and  sanitary  manner  to  minimize 
damage  to  the  merchandise,  avoid 
hazards  to  persons,  and  meet  local, 
state,  and  Federal  requirements 
applicable  to  specific  kinds  of  goods. 
Doors  and  entrances  shall  be  left 
unblocked  for  access  by  Customs 
officers  and  warehouse  proprietor 
personnel. 

(8)  Manner  of  storage.  Packages  shall 
be  received  in  the  warehouse  and 
recorded  in  the  proprietor's  inventory 
and  accounting  records  according  to 
their  marks  and  numbers.  Packages 
containing  weighable  or  gaugeable 
merchandise  not  bearing  shipping 
marks  and  numbers  shall  be  received 
under  the  weigher's  or  ganger's 
numbers.  Packages  with  exceptions  due 
to  damage  or  loss  of  contents,  or  not 
identical  as  to  quantity  or  quality  of 
contents  shall  be  stored  separately  until 
the  discrepancy  is  resolved  with 
Customs.  Merchandise  received  in  the 
warehouse  shall  be  stored  in  a  manner 
direcUy  identifying  the  merchandise 
with  the  entry,  general  order,  or  seizure 
number;  using  a  unique  identifier  for 
inventory  categories  composed  of 
fungible  merchandise  accounted  for  on 
a  First-In-First-Out  (FIFO)  basis;  or 
using  a  unique  identifier  for  inventory 
categories  composed  of  fungible 
merchandise  accounted  for  using 
another  approved  alternative  inventory 
method. 

(i)  Direct  identification.  The 
warehouse  proprietor  shall  mark  all 
shipments  for  identification,  showing 


the  general  order  or  warehouse  entry 
nimiber  or  seizure  niunber  and  the  date 
of  the  general  order,  entry,  or  delivery 
ticket  in  the  case  of  seizures.  Containers 
covered  by  a  given  warehouse  entry, 
general  order  or  seizure  shall  not  be 
mixed  with  goods  covered  by  any  other 
entry,  genersd  order  or  seizure. 
Merchandise  covered  by  a  given 
warehouse  entry,  general  order  or 
seizure  may  be  stored  in  multiple 
locations  within  the  warehouse  if  the 
proprietor's  inventory  control  system 
specifically  identifies  all  locations 
where  merchandise  for  each  entry, 
general  order  or  seizure  is  stored  and 
the  quantity  in  each  location.  The 
proprietor  must  provide,  upon  request 
by  a  Customs  officer,  a  record  balance 
of  goods,  specifying  the  quantify  in  each 
storage  location,  covered  by  any 
warehouse  entry,  general  order,  or 
seizins  so  a  physical  count  can  be  made 
to  verify  the  accuracy  of  the  record 
balance. 

(ii)  FIFO.  A  proprietor  may  account 
for  fungible  merchandise  on  a  First-In- 
First-Out  (FIFO)  basis  instead  of  specific 
identification  by  warehouse  entry 
number,  provided  the  merchandise 
meets  the  criteria  for  fungibility  and  the 
recordkeeping  requirements  contained 
in  §  19.12  of  tills  part  are  met.  As  of  the 
beginning  date  of  FIFO  procedures,  each 
kind  of  fungible  merchandise  in  the 
warehouse  under  FIFO  shall  constitute 
a  separate  inventory  category.  Each 
inventory  category  shall  be  assigned  a 
unique  number  or  other  identifier  by  the 
proprietor  to  distinguish  it  from  all 
other  inventory  categories  under  FIFO. 
All  of  the  merchandise  in  a  given 
inventory  category  shall  be  physically 
placed  so  as  to  be  segregated  from 
merchandise  under  other  inventory 
categories  or  merchandise  accounted  for 
under  other  inventory  methods.  The 
unique  identifier  shall  be  marked  on  the 
merchandise,  its  container,  or  the 
location  where  it  is  stored  so  as  to 
clearly  show  the  inventory  category  of 
each  article  under  FIFO  procedures. 
Merchandise  covered  by  a  given  unique 
identifier  may  be  stored  in  multiple 
locations  within  the  warehouse  if  the 
proprietor's  inventory  control  system 
specifically  identifies  all  locations 
where  merchandise  for  a  specific  unique 
identifier  is  stored  and  the  quantify  in 
each  location.  The  proprietor  must 
provide,  upon  request  by  a  Customs 
officer,  a  record  balance  of  goods, 
specifying  the  quantify  in  each  storage 
location,  covered  by  any  warehouse 
entry,  general  order,  seizure,  or  unique 
identifier  so  a  physical  count  can  be 
made  to  verify  the  accuracy  of  the 
record  balance. 
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(iii)  Other  alternative  inventory 
methods.  Other  alternative  inventory 
systems  may  be  used,  if  Customs 
approval  is  obtained,  hnporters  or 
proprietors  who  wish  to  use  an 
alternative  inventory  method  other  than 
rIFtJ  must  apply  to  Customs 
Headquarters.  Office  of  Regulations  and 
Rulings,  for  approval. 

(9)  ^l^i5ceIJaneous  responsibilities.  The 
proprietor  is  responsible  for  complying 
*nth  requirements  for  transport  to  his 
warehouse,  deposit,  manipulation, 
manufacture,  destruction,  shortage  or 
overage,  inventory  control  and 
recordkeeping  systems,  and  other 
requirements  as  specified  in  this  part. 

5.  Section  19.6  is  amended  by  revising 
the  fourth  sentence  of  paragraph  (a)(1), 
paragraph  (d)(1),  and  the  sixth  sentence 
of  paragraph  (d)(2),  by  redesignating 
paragraph  (d)(4)  as  (d)(5)  and  by  adding 
a  new  paragraph  (d)(4),  to  read  as 
follows: 

f  1 9.6    Deposits,  wHtKlrawals.  Mankal 
permits  to  witttdraw  and  sealing 
rsquirsments. 

(a)(1)  Deposit  in  warehouse.  *   *   *  A 
copy  of  any  joint  report  of  discrepancy 
shall  be  made  within  five  business  days 
of  agreement  and  provided  to  the  port 
director  on  the  appropriate  cartage 
documents  as  set  forth  in  §  125.31  of 
this  chapter.  *   •   • 
•        •        •        •        •  . 

(d)  Blanket  permits  to  withdraw — (1) 
General,  (i)  Blanket  permits  may  be 
used  to  withdraw  merchandise  from 
bonded  warehouses  for: 

(A)  Delivery  to  individuals  departing 
directly  from  the  Customs  territory  for 
exportation  under  the  sales  ticket 
procedure  of  §  144.37(h)  of  this  chapter 
(Class  9  warehouses  only); 

(B)  Aircraft  or  vessel  supplies  under 
§  309  or  317,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1309,  1317);  or 

(C)  The  personal  or  official  use  of 
personnel  of  foreign  governments  and 
international  organizations  set  forth  in 
subpart  I,  part  148  of  this  chapter;  or 

(D)  A  combination  of  the  foregoing, 
(ii)  Blanket  permits  to  withdraw  may 

be  used  only  for  delivery  at  the  port 
where  withdrawn  and  not  for 
transportation  in  bond  to  another  port, 
except  for  a  withdrawal  for 
transportation  to  another  port  by  a  duty- 
free sales  enterprise  which  meets  the 
requirements  for  exemption  as  stated  in 
§  144.34(c)  of  this  chapter.  Blanket 
permits  to  withdraw  may  not  be  used 
for  delivery  to  a  location  for  retention  or 
splitting  of  shipments  imder  the 
provisions  of  §  18.24  of  this  chapter.  A 
withdrawer  who  desires  a  blanket 
pennit  shall  state  in  capital  letters  on 
the  warehouse  entry,  or  on  the 


warehouse  entry/entry  summary  when 
used  as  an  entry,  that  "Some  or  all  of 
the  merchandise  will  be  withdrawn 
under  blanket  permit  per  section 
19.6(d),  C.R."  Customs  acceptance  of  the 
entry  will  constitute  approval  of  the 
blanket  permit.  A  copy  of  the  entry  will 
be  delivered  to  the  proprietor, 
whereupon  merchandise  may  be 
withdrawn  under  the  terms  of  the 
blanket  permit.  The  permit  may  be 
revoked  by  the  port  director  in  favor  of 
individual  applications  and  permits  if 
the  permit  is  found  to  be  used  for  other 
purposes,  or  if  necessary  to  protect  the 
revenue  or  properly  enforce  any  law  or 
regulation  Customs  is  charged  with 
administering.  Merchandise  covered  by 
an  entry  for  which  a  blanket  permit  was 
issued  may  be  withdrawn  for  purposes 
other  than  those  speciRed  in  this 
{laragraph  if  a  withdrawal  is  properly 
filed  as  required  in  subpart  D,  part  144, 
of  this  chapter. 

(2)  Withdrawals  under  blanket  pennit. 
*   *   *  A  copy  of  the  withdrawal  shall  be 
retained  in  the  records  of  the  proprietor 
as  provided  in  §  19.12(d)(4)  of  this  part. 


(4)  Withdrawals  under  blanket  permit 
for  aircraft  or  vessel  supplies.  Multiple 
withdrawals  under  a  blanket  permit  for 
aircraft  or  vessel  supplies,  if  consigned 
to  the  same  daily  aircraft  flight  number 
or  vessel  sailing,  may  be  filed  on  one 
Customs  Form  7512;  however,  an 
attachment  form,  developed  by  the 
warehouse  proprietor  and  approved  by 
the  port  director  may  be  used  for  all 
withdrawals.  This  attachment  form  shall 
provide  a  sufficient  summary  of  the 
goods  being  withdrawn,  and  shall 
include  the  warehouse  entry  number, 
the  quantity  and  weight  being 
withdrawn,  the  Harmonized  Tariff 
Schedule  of  the  United  States 
number(s),  the  value  of  the  goods, 
import  and  export  lading  information, 
the  duty  rate  and  amount,  and  any 
applicable  Internal  Revenue  tax 
calculation,  for  each  warehouse  entry 
being  withdrawn.  A  copy  of  Customs 
Form  7512  and  the  summary  attachment 
must  be  attached  to  each  permit  file 
folder  unless  the  warehouse  proprietor 
qualifies  for  the  pennit  file  folder 
exemption  under  §  19.12(d)(4)(iii)  of 
this  part. 

6.  Section  19.11  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

f  19.1 1    Manipulation  in  bonded 
warehouses  and  eisewtMre. 

***** 

(h)  Merchandise  which  has  been 
entered  for  warehouse  and  placed  in  a 


Class  9  warehouse  (duty-free  store)  may 
be  unpacked  into  its  smallest 
irreducible  unit  for  sale  without  a  prior 
permit  issued  by  the  port  director.  The 
port  director  may  issue  a  blanket  permit 
to  a  duty-free  store  for  up  to  one  year 
permitting  the  destruction  of 
merchandise  covered  by  any  entry  and 
found  to  be  nonsaleable,  if  the 
merchandise  to  be  destroyed  is  valued 
at  less  than  5  percent  of  the  value  of  the 
merchandise  at  time  of  entry  or  $1,250, 
whichever  is  less,  in  its  undamaged 
condition.  Such  permit  may  be  revoked 
in  favor  of  a  permit  for  each  entry  and/ 
or  destruction  whenever  necessary  to 
assure  proper  destruction  and 
protection  of  the  revenue.  The 
proprietor  shall  maintain  a  record  of 
unpacking  merchandise  into  saleable 
units  and  destruction  of  nonsaleable 
merchandise  in  its  inventory  and 
accounting  records. 

7.  Section  19.12  is  revised  to  read  as 
follows: 

§  19.12    Inventory  control  and 
recordkeeping  system. 

(a)  Systems  capability.  The  proprietor 
shall  maintain  either  manual  or 
automated  inventory  control  and 
recordkeeping  systems  or  combination 
manual  and  automated  systems  capable 
of: 

(1)  Accounting  for  all  merchandise 
transported,  deposited,  stored, 
manipulated,  manufactured,  smelted, 
refined,  destroyed  in  or  removed  from 
the  bonded  warehouse  and  all 
merchandise  collected  by  a  proprietor  or 
his  agent  for  transport  to  his  warehouse. 
The  records  shall  provide  an  audit  trail 
from  deposit  through  manipulation, 
manufacture,  destruction,  and 
withdrawal  from  the  bonded  warehouse 
either  by  specific  identification  or  other 
Customs  authorized  inventory  method. 
The  records  to  be  maintained  are  those 
which  a  prudent  businessman  in  the 
same  type  of  business  can  be  expected 
to  maintain.  The  records  are  to  be  kept 
in  sufficient  detail  to  permit  effective 
and  efficient  determination  by  Customs 
of  the  proprietor's  compliance  with 
these  regulations  and  correctness  of  his 
annual  submission  or  reconciliation; 

(2)  Producing  accurate  and  timely 
reports  and  documents  as  required  by 
this  part;  and 

(3)  Identifying  shortages  and  overages 
of  merchandise  in  sufficient  detail  to 
determine  the  quantity,  description, 
tariff  classification  and  value  of  the 
missing  or  excess  merchandise  so  that 
appropriate  reports  can  be  filed  with 
Customs  on  a  timely  basis. 

(b)  Procedures  manual.  (1)  The 
proprietor  shall  have  available  at  the 
warehouse  an  English  language  copy  of 
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its  written  inventory  control  and 
recordkeeping  systems  procedures 
manual  in  accordance  with  the 
reouirements  of  this  part. 

(2)  The  proprietor  shall  keep  current 
its  procedures  manual  and  shall  submit 
to  the  port  director  a  new  ^^rtification 
at  the  time  any  change  in  the  system  is 
implemented. 

(c)  Entry  of  merchandise  into  a 
warehouse.— (1)  Identification.  All 
merchandise  collected  by  a  proprietor  or 
his  agent  for  transport  to  his  warehouse 
shall  be  receipted.  In  addition,  all 
merchandise  entered  in  a  warehouse 
will  be  recorded  in  a  receiving  report  or 
document  using  a  Customs  entry 
number  or  unique  identifier  if  an 
alternate  inventory  control  method  has 
been  approved.  All  merchandise  will  be 
traceable  to  a  Customs  entry  and 
supporting  documentation. 

(2)  Quantity  verification.  Quantides 
received  will  be  reconciled  to  a 
receiving  report  or  document  such  as  an 
invoice  with  any  discrepancy  reported 
to  the  port  director  as  provided  in 

§  19.6(a). 

(3)  Recordation.  Merchandise 
received  will  be  accurately  recorded  in 
the  accounting  and  inventory  system 
records  from  the  receiving  reprart  or 
document  using  the  Customs  entry 
number  or  unique  identifier  if  an 
alternative  inventory  control  method 
has  been  approved. 

(d)  Accountability  for  merchandise  in 
a  warehouse. — (1)  Identification  of 
merchandise.  The  Customs  entry 
number  or  unique  identifier,  as 
applicable  under  §  19.4(b)(8),  will  be 
used  to  identify  and  trace  merchandise. 

(2)  Inventory  records.  The  inventory 
records  will  specify  by  Customs  entry 
number  or  unique  identifier  if  an 
alternative  inventory  control  method  is 
approved: 

(i)  The  location  of  the  merchandise 
within  the  warehouse; 

(ii)  Except  for  merchandise  in  general 
order,  the  cost  or  value  of  the 
merchandise,  unless  the  proprietor's 
financial  records  maintain  cost  or  value 
and  the  records  are  made  available  for 
Customs  review;  and 

(iii)  The  beginning  balance, 
cumulative  receipts  and  withdrawab, 
adjustments,  destructions,  and  current 
balance  on  hand  by  date  and  quantity. 

(3)  Theft,  shortage,  overage  or 
damage.  Any  theft  or  suspected  theft  or 
overage  or  any  extraordinary  shortage  or 
damage  (equal  to  one  percent  or  more  of 
the  value  of  the  merchandise  in  an  entry 
or  covered  by  a  imique  identifier;  or  if 
the  missing  merchandise  is  subject  to 
duties  and  taxes  in  excess  of  $100)  shall 
be  immediately  brought  to  the  attention 
of  the  port  director,  and  confirmed  in 


writing  within  five  business  days  after 
the  shortage,  overage,  or  damage  has 
been  brought  to  the  attention  of  the  port 
director.  An  entry  for  warehouse  must 
be  filed  for  all  overages  by  the  person 
with  the  right  to  make  entry  within  five 
business  days  of  the  date  of  discovery. 
,  The  applicable  duties,  taxes  and  interest 
on  thefts  and  shortages  so  reported  shall 
be  paid  by  the  responsible  party  to 
Customs  within  20  calendar  days 
following  the  end  of  the  calendar  month 
in  which  the  shortage  is  discovered.  The 
port  director  may  allow  the 
consolidation  of  duties  and  taxes 
applicable  to  multiple  shortages  into 
one  payment;  however,  the  amount 
applicable  to  each  warehouse  entry  is  to 
be  listed  on  the  submission  and  shall 
specify  the  applicable  dufy,  tax  and'~ 
interest.  These  same  requirements  shall 
apply  when  cumulative  thefts,  shortages 
or  overages  under  a  specific  entry  or 
unique  identifier  total  one  percent  or 
more  of  the  value  of  the  merchandise  or 
if  the  duties  and  taxes  owed  exceed 
$100.  Upon  identification,  the 
proprietor  shall  record  all  shortages  and 
overages  in  its  inventory  control  and 
recordkeeping  system,  whether  or  not 
they  are  required  to  be  reported  to  the 
port  director  at  the  time.  The  proprietor 
shall  also  record  all  shortages  and 
overages  as  required  in  the  Customs 
Form  300  or  aimual  reconciliation 
report  under  paragraphs  (f)  or  (g)  of  this 
section,  as  appropriate.  Duties  and  taxes 
applicable  to  any  non-extraordinary 
shortage  or  damage  and  not  required  to 
be  paid  earlier  shall  be  submitted  to  the 
port  director  at  the  time  the  Warehouse 
Proprietor's  Submission,  Customs  Form 
300  is  due  or  at  the  time  the  certification 
of  preparation  of  the  annual 
reconciliation  report  is  due,  as 
prescribed  in  paragraphs  (g)  and  (h)  of 
this  section,  or  at  any  time  prior  to  the 
annual  filing  of  the  CF  300  or  certified 
annual  reconciliation.  Discrepancies 
found  in  a  Class  9  warehouse  with 
integrated  locations  as  set  forth  in 
§  19.35(c)  will  be  the  net  discrepancies 
for  a  unique  identifier  (see 
§  19.4(b)(8)(ii)  of  this  part)  such  that 
overages  within  one  sales  location  will 
be  offset  against  shortages  in  another 
location  that  is  within  the  integrated 
location.  A  Class  9  proprietor  who 
transfers  merchandise  between  facilities 
in  different  ports  without  being  required 
to  file  a  rewarehouse  entry  in 
accordance  with  §  144.34  of  this  chapter 
may  offset  overages  and  shortages 
within  the  same  unique  identifier  for 
merchandise  located  in  stores  in 
different  ports  (see  §  19.4(b)(8)(ii)  of  this 
part). 


(4)  Permit  file  folders.— ii) 
Maintenance.  Permit  file  folders  shall  be 
maintained  and  kept  up  to  date  by  filing 
all  receipts,  damage  or  shortage  reports, 
manipulation  requests,  withdrawcds, 
removals  and  blanket  pennit  summaries 
within  five  business  days  after  the  event 
occurs.  The  permit  file  folders  shall  be 
kept  in  a  seciue  area  and  shall  be  made 
available  for  inspection  by  Customs  at 
all  reasonable  hours. 

(ii)  Review.  When  the  final 
withdrawal  of  merchandise  relating  to  a 
specific  warehouse  entry,  general  order 
or  seizure  occurs,  the  warehouse 
proprietor  shall:  review  the  permit  file 
folder  to  ensure  that  all  necessary 
documentation  is  in  the  file  folder 
accounting  for  the  merchandise  covered 
by  the  entry;  notify  Customs  of  any 
merchandise  covered  by  the  warehouse 
entry,  general  order  or  seizure  which 
has  not  been  withdrawn  or  removed; 
and  file  the  permit  file  folder  with 
Customs  within  30  calendar  days  after 
final  withdrawal,  except  as  allowed  by 
paragraph  (b)(4)(iv)  of  this  section.  The 
permit  file  folder  for  merchandise  not 
withdrawn  during  the  general  order 
period  shall  be  submitted  to  the  port 
director  upon  receipt  from  Customs  of 
the  Customs  Form  6043. 

(iii)  Exemption  to  maintenance 
requirement.  Maintenance  of  permit  file 
folders  will  not  be  required,  if  the 
proprietor  has  an  automated  system 
capable  of:  satisfactorily  summarizing 
all  actions  by  Customs  warehouse  entry; 
providing  upon  demand  by  Customs  an 
entry  activity  simunary  report  which 
lists  all  individual  receipts, 
withdrawals,  destructions, 
manipulations  and  adjustments  by 
warehouse  entry  and  is  cross-referenced 
to  the  source  documents  for  each 
transaction;  and  maintaining  source 
docimients  so  that  the  dociunents  can  be 
readily  retrieved  upon  request.  Failure 
to  provide  the  entry  activify  summary 
report  or  documenfation  supporting  the 
entry  activity  summary  report  upon 
demand  by  the  port  director  or  the  field 
director  of  regulatory  audit  could  result 
in  reinstatement  by  the  port  director  of 
the  requirement  to  maintain  the  permit 
file  folder  for  all  warehouse  entries. 
When  final  withdrawal  is  made,  the 
proprietor  must  siibmit  the  entry 
activity  summary  report  to  Customs. 
Prior  to  submission,  the  proprietor  must 
ensure  the  accuracy  of  the  summary 
report  and  assure  that  all  supporting 
doamientation  is  on  file  and  available 
for  review  if  requested  by  Customs. 

(iv)  Exemption  to  submission 
requirement.  At  the  discretion  of  the 
port  director,  a  proprietor  may  be 
allowed  to  furnish  formal  notification  of 
final  withdrawal  in  lieu  of  the 
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requirement  to  submit  the  permit  file 
folder  or  entry  activity  summary  within 
30  calendar  days  of  each  final 
withdrawal.  If  approved  to  use  this 
procedure  the  proprietor  could  be 
required  by  the  port  director  to  submit 
permit  file  folders  or  entry  activity 
summaries  on  a  selective  basis.  Failure 
to  prompdy  provide  the  permit  file 
folder  or  entry  activity  siunmary  upon 
request  by  the  port  director  or  the  field 
director  of  regulatory  audit  could  result 
in  withdrawal  of  this  privilege. 

(5)  Physical  inventory.  The  proprietor 
shall  take  at  least  an  annual  physical 
inventory  of  all  merchandise  in  the 
warehouse,  or  periodic  cycle  counts  of 
selected  categories  of  merchandise  such 
that  each  category  is  counted  at  least 
once  during  the  year,  with  prior 
notification  of  the  date(s)  given  to 
Customs  so  that  Customs  personnel  may 
observe  or  participate  in  the  inventory 
if  deemed  necessary.  If  the  proprietor  of 
a  Class  2  or  Class  9  warehouse  has 
merchandise  covered  by  one  warehouse 
entry,  but  stored  in  multiple  warehouse 
£Knlities  as  provided  for  under  §  144.34 
of  this  chapter,  the  facility  where  the 
originai  entry  was  filed  must  reconcile 
the  on-hand  balances  at  all  locations 
with  the  record  balance  for  those  entries 
with  merchandise  in  multiple  locations. 
The  proprietor  shall  notify  the  port 
director  of  any  discrepancies,  record 
appropriate  adjustments  in  the 
inventory  control  and  recordkeeping 
system,  and  make  required  payments 
aiod  entries  to  Customs,  in  accordance 
with  paragraph  (d)(3)  of  this  section. 

(e)  Withdrawal  of  merchandise  from  a 
warehouse.  All  bonded  merchandise 
withdrawn  from  a  warehouse  will  be 
accurately  recorded  within  the 
inventory  control  and  recordkeeping 
system.  The  inventory  control  and 
recordkeeping  system  must  have  the 
capability  to  trace  all  withdrawals  back 
to  a  Customs  entry  and  to  ultimate 
disposition  of  the  merchandise  by  the 
proprietor. 

(i)  Special  provisions  for  use  of  FIFO 
inventory  procedures. — (1)  Notification. 
A  proprietor  who  wishes  to  use  FIFO 
procedures  for  all  or  part  of  the 
merchandise  in  a  bonded  warehouse 
shall  provide  the  port  director  a  written 
certification  that:  The  proprietor  has 
read  and  understands  Customs  FIFO 
procedures  set  forth  in  this  section;  the 
proprietor's  procedures  are  in 
accordance  with  Customs  FIFO 
procedures,  and  the  proprietor  agrees  to 
•bide  by  those  procedures;  and  the 
proprietor  of  a  public  warehouse  will 
obtain  the  written  consent  of  any 
importer  using  the  warehouse  before 
applying  FIFO  procedures  to  their 
merchandise. 


(2)  Qualifying  merchandise.  FIFO 
inventory  procedures  may  be  used  only 
for  fungible  merchandise.  For  purposes 
of  this  section,  "fungible  merchandise" 
means  merchandise  which  is  identical 
and  interchangeable  for  all  commercial 
purposes.  While  commercial 
interchangeability  is  usually  decided 
between  buyer  and  seller  or  between 
proprietor  and  importer.  Customs  is  the 
final  arbiter  of  fungibility  in  bonded 
warehouses.  The  criteria  for 
determining  whether  merchandise  is 
fungible  include,  but  are  not  limited  to. 
Governmental  and  recognized  industrial 
standards,  part  numbers,  tariff 
classification,  value,  brand  name,  luiit 
of  quantity  (such  as  barrels,  gallons, 
pounds,  pieces),  model  nimiber,  style 
and  same  kind  and  quality.  Fungible 
textile  and  textile  products  which  are 
wdthdrawn  from  a  Class  9  warehouse 
may  be  accounted  for  using  FIFO 
inventory  procedures,  inasmuch  as  such 
articles  would  be  exempt  from  textile 
quotas. 

(3)  Merchandise  specifically  excluded. 
FIFO  procedures  caiuiot  be  applied  to 
the  following  merchandise,  as  well  as 
any  other  merchandise  which  does  not 
comply  with  the  requirements  of 
paragraph  (f)(2)  of  this  section: 

(i)  Merchandise  subject  to  quota,  visa 
or  export  restrictions  chargeable  to 
difiierent  countries  of  origin; 

(ii)  Textile  and  textile  products  of 
different  quota  categories; 

(iii)  Merchandise  with  different  tariff 
classifications  or  rates  of  duty,  except 
where  the  difference  is  within  the 
merchandise  itself  (such  as  kits, 
merchandise  in  unusual  containers)  or 
where  the  tariff  classification  or 
dutiability  is  determined  only  by 
conditions  upon  withdrawal  (for 
example,  withdrawal  for  vessel 
supplies,  bonded  wool  transactions); 

tiv)  Merchandise  with  different  legal 
requirements  for  marking,  labeling  or 
stamping; 

(v)  Merchandise  with  different 
trademarlcs; 

(vi)  Merchandise  of  different  grades  or 
qualities; 

(vii)  Merchandise  with  different 
importers  of  record; 

(viii)  Damaged  or  deteriorated 
merchandise; 

(ix)  Restricted  merchandise;  or 

(x)  General  order,  abandoned  or 
seized  merchandise. 

(4)  Maintenance  of  FIFO.  FIFO 
procedures  used  for  merchandise  in  any 
inventory  category,  must  be  used 
consistentiy  throughout  the  warehouse 
storage  and  recordkeeping  practices  and 
procedures  for  the  merchandise.  For 
example,  merchandise  may  not  be 
added  to  inventory  by  FIFO  but 


withdrawn  by  bypassing  certain 
iirventory  layers  to  reach  a  specific 
warehouse  entry  other  than  the  oldest 
one.  However,  tiiis  does  not  preclude 
the  use  of  specific  identification  for 
some  merchandise  in  a  warehouse  entry 
and  FIFO  fo^ther  merchandise,  so  long 
as  they  are  segregated  in  physical 
storage  and  clearly  distinguished  in  the 
inventory  and  accounting  records. 

(5)  FIFO  recordkeeping.  In  the 
inventory  and  accounting  records,  the 
proprietor  shall  establish  an  inventory 
layer  for  each  warehouse  entry 
represented  in  each  inventory  category. 
The  layers  shall  be  established  in  the 
order  of  time  of  acceptance  of  the  entry 
or  by  the  date  of  importation  of 
merchandise  covered  by  each  applicable 
warehouse  entry.  There  shall  be  no 
mixing  of  layering  both  by  time  of 
acceptance  and  date  of  importation  in 
the  same  warehouse.  Records  for  each 
layer  shall,  as  a  minimum,  show  the 
warehouse  entry  number,  date  of 
acceptance,  date  of  importation, 
quantity  and  unit  of  quantity.  They  shall 
also  show  for  each  entry  the  type  of 
warehouse  withdrawal  number  or  other 
specific  removal  event  charged  against 
the  entry,  by  date  and  quantity.  Each 
addition  to  or  deduction  from  the 
inventory  category  shall  be  posted  in  the 
appropriate  inventory  category  within  2 
business  days  after  the  event  occurs.  All 
FIFO  records  and  dociunentation  shall 
consistentiy  use  the  same  unit  of 
quantity  within  each  inventory  category. 

(6)  Entry  requirements.  Warehouse 
entries  covering  any  merchandise  to  be 
accounted  for  under  FIFO  must  be 
prominentiy  marked  "FIFO"  on  the  face 
of  the  entry  document.  The  entry 
document  or  an  attachment  thereto  shall 
show  the  unique  identifier  of  each 
inventory  category  to  be  accounted  for 
under  FIFO,  the  quantity  in  each 
inventory  category  and  the  unit  of 
quantity. 

(7)  Receipts.  Any  shortages,  overages, 
or  damage  found  upon  receipt  shall  be 
attributed  to  the  entry  luider  which  the 
merchandise  was  received.  FIFO 
procedures  will  not  take  effect  until  the 
merchandise  is  physically  placed  in  the 
storage  location  for  the  inventory 
category  represented  in  the  entry. 

W  hfanipalation.  When  manipulation 
results  in  a  product  with  a  different 
unique  identifier,  the  inventory  and 
accounting  records  shall  show  the 
quantities  of  merchandise  in  each 
inventory  category  appearing  in  the 
product  covered  by  the  new  unique 
identifier.  The  withdrawal  shall  show 
the  unique  identifiers  of  both  the 
materials  used  in  the  manipulation  and 
the  product  as  manipulated.  The 
quantities  of  the  original  unique 


identifiers  will  be  deducted  &t>m  their 
respective  warehouse  entries  on  a  FIFO 
basis  when  the  resultant  product  is 
withdrawn. 

(9)  Discontinuance  of  FIFO.  A 
proprietor  may  voluntarily  discontinue 
the  use  of  FIFO  procediuBs  for  all  or 
part  of  the  merchandise  currentiy  imder 
FIFO  by  providing  written  notification 
to  the  port  director.  The  notification 
shall  clearly  describe  the  merchandise, 
by  conunercial  names  and  luiique 
identifiers,  to  be  removed  from  FIFO. 
Following  notification,  the  merchandise 
shall  be  segregated  in  both  the 
recordkeeping  system  and  the  physical 
location  by  warehouse  entry  niunber 
and  the  quantities  so  removed  shall  be 
deducted  frt)m  the  appropriate  FIFO 
inventory  category  balances. 
Merchandise  so  removed  shall  be 
maintained  imder  the  specific 
identification  inventory  method.  FIFO 
procedures  which  were  voluntarily 
discontinued  may  be  reinstated,  but  not 
for  merchandise  covered  by  any 
warehouse  entry  for  which  FIFO  was 
discontinued. 

(g)  Warehouse  proprietor  submission. 
Except  as  otherwise  provided  in 
paragraph  (h)  of  this  section  or 
§  19.19(b)  of  this  part,  the  warehouse 
proprietor  shall  file  with  the  field 
director  of  regxdatory  audit  within  45 
calendar  days  from  the  end  of  his 
business  year  a  Warehouse  Proprietor's 
Submission  on  Customs  Form  300.  U  the 
proprietor  of  a  Class  2  or  Class  9 
warehouse  has  merchandise  covered  by 
one  warehouse  entry,  but  stored  in 
multiple  warehouse  facilities  as 
provided  for  under  §  144.34  of  this 
chapter,  the  CF  300  shall  cover  all 
locations  and  warehouses  of  the 
proprietor.  An  alternative  format  may  be 
used  for  providing  the  information 
required  on  the  CF  300,  if  prior  written 
approval  is  obtained  from  the  field 
director  of  regulatory  audit. 

(h)  Annual  ^conciliation. — (1) 
Report.  Instead  of  filing  Customs  Form 
300  as  required  under  paragraph  (g)  of 
this  section,  the  proprietor  of  a  class  2, 
importers'  private  bonded  warehouse, 
and  proprietors  of  classes  4,  5,  6,  7,  8, 
and  9  warehouses  if  the  warehouse 
proprietor  and  the  importer  are  the  same 
party,  shall  prepare  a  reconciliation 
report  within  90  days  after  the  end  of 
the  fiscal  year  unless  the  field  director 
authorizes  an  extension  for  reasonable 
cause.  The  proprietor  shall  retain  the 
annual  reconciliation  report  for  5  years 
from  the  end  of  the  fiscal  year  covered 
by  the  report.  The  report  must  be 
available  for  a  spot  check  or  audit  by 
Customs,  but  need  not  be  furnished  to 
Customs  luiless  requested.  There  is  no 


form  specified  for  the  preparation  of  the 
report. 

I2)  Information  required.  The  report 
must  contain  the  company  name; 
address  of  the  warehouse;  class  of 
warehouse;  date  of  inventory  or 
information  on  cycle  counts;  a 
description  of  merchandise  for  each 
entry  or  unique  identifier,  quantity  on 
hand  at  the  beginning  of  the  year, 
cumulative  receipts  and  transfers  (by 
unit),  quantity  on  hand  at  the  end  of  the 
year,  and  cumulative  positive  and 
negative  adjustments  (by  unit)  made 
during  the  year.  If  the  proprietor  of  a 
Class  2  or  Class  9  warehouse  has 
merchandise  covered  by  one  warehouse 
entry,  but  stored  in  multiple  warehouse 
facilities  as  provided  for  under  §  144.34 
of  this  chapter,  the  reconciliation  shall 
cover  all  locations  and  warehouses  of 
the  proprietor  at  the  same  port.  If  the 
aimual  reconciliation  includes  entries 
for  which  merchandise  was  transferred 
to  a  warehouse  without  filing  a 
rewarehouse  entry,  as  allowed  under 
§  144.34,  the  annual  reconciliation  must 
contain  sufficient  detail  to  show  all 
required  information  by  location  where 
the  merchandise  is  stored.  For  example, 
if  merchandise  covered  by  a  single  entry 
is  stored  in  warehouses  located  in  3 
different  ports,  the  aimual  reconciliation 
should  specify  individually  the 
beginning  and  ending  inventory 
balances,  cumulative  receipts,  transfers, 
and  positive  and  negative  adjustments 
for  each  location. 

(3)  Certification.  The  proprietor  shall 
submit  to  the  field  director  of  regulatory 
audit  within  10  business  days  after 
preparation  oif  the  annual  reconciliation 
report,  a  letter  signed  by  the  proprietor 
certifying  that  the  annucil  reconciliation 
has  been  prepared,  is  available  for 
Customs  review,  and  is  accurate.  The 
certification  letter  must  contain  the 
proprietor's  IRS  number;  date  of  fiscal 
year  end;  the  name  and  street  address  of 
the  warehouse;  the  name,  tide,  and 
telephone  number  of  the  person  having 
custody  of  the  records;  and  the  address 
where  the  records  are  stored.  Reporting 
of  shortages  and  overages  based  on  the 
annual  reconciliation  will  be  made  in 
accordance  with  paragraph  (d)(3)  of  this 
section.  Any  previously  unreported 
shortages  and  overages  should  be 
reported  to  the  port  director  and  any 
impaid  duties,  taxes  and  fees  should  be 
paid  at  this  time. 

(i)  System  review.  The  proprietor  shall 
perform  an  annual  internal  review  of  the 
inventory  control  and  recordkeeping 
system  and  shall  prepare  and  maintain 
on  file  a  report  identifying  any 
deficiency  discovered  and  corrective 
action  taken,  to  ensure  that  the  system 
meets  the  requirements  of  this  part. 


(j)  Special  requirements.  A  warehouse 
proprietor  submission  (CF  300)  or 
annual  reconciliation  must  be  prepared 
for  each  facility  or  location  as  defined 
in  §§  19.2(a)  and  19.35(c)  of  tiiis  part. 
When  merchandise  is  transferred  from 
one  facility  or  location  to  another 
without  filing  a  rewarehouse  entry,  as 
provided  for  in  §  144.34(c)  of  this 
chapter,  the  submission/reconciliation 
for  the  warehouse  where  the  entry  was 
originally  filed  should  account  for  all 
merchandise  under  the  warehouse 
entry,  indicating  the  quantity  in  each 
location. 

8.  Section  19.13  is  amended  by 
revising  the  fourth  sentence  of 
paragraph  (g)  to  read  as  follows: 

§19.13    Requirements  for  astablishmenl  of 

WSfWtWHISIH 

•  •  •  •  • 

(g)  Secure  storage.  *  *  *  The  areas  for 
storage  of  bonded  material  and 
manufactured  products  shall  be  secured 
in  accordance  with  the  standards 
prescribed  in  §  19.4(b)(6)  of  this  part 


9.  Section  19.13a  is  amended  by 
revising  the  first  sentence  of  its 
introductory  text  and  by  revising 
paragraph  (b)  to  read  as  follows: 

§  19.13a    Recordkeeping  requirements. 

The  proprietor  of  a  manufacturing 
warehouse  shall  comply  with  the 
recordkeeping  requirements  of 
§§  19.4(b)  and  19.12.  *   *  * 

•  •        •        •        • 

(b)  Take  an  aimual  physical  inventory 
of  the  merchandise  as  provided  in 

§  19.12(d)(5)  in  conjunction  with  the 
annual  submission  required  by 
§  19.12(g);  and 

•  •        •        •        • 

10.  Section  19.35  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  and  by  revising 
paragraphs  (c)(2),  (e)(2)  and  (f)  to  read 
as  follows: 

§  19.35    Establishment  of  duty-free  stores 
(Class  9  warehouses). 

***** 

(c)  Integrated  locations.  A  Class  9 
warehouse  with  multiple  noncontiguous 
sales  and  crib  locations  (see  §  19.37(a)  of 
this  part)  containing  conditionally  duty- 
free merchandise  and  requested  by  the 
proprietor  may  be  treated  by  Customs  as 
one  location  if: 


(2)  The  recordkeeping  system  is 
centralized  up  to  the  point  where  a  sale 
is  made  so  as  to  automatically  reduce 
the  sale  quantity  by  location  from 
centralized  inventory  or  inventory 
records  must  be  updated  no  less 
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frequently  than  at  the  end  of  each 
business  day  to  reflect  that  day's 
activity. 

•  •        •        •        • 

(e)*  *  * 

(2)  If  brought  back  to  the  United 
States  must  be  declared  and  is  subject 
to  U.S.  Federal  duty  and  tax  with 
personal  exemption;  and, 

•  •        *        •        • 

(f)  Security  of  sales  rooms  and  cribs. 
The  physical  and  procedural  security 
requirements  of  §  19.4(b)(6)  of  this  part 
shall  be  applied  to  the  security  of  the 
sales  rooms  and  cribs  by  the  port 
director.  The  proprietor  shall  establish 
procedures  to  safeguard  the 
merchandise  so  as  to  accommodate  the 
movement  of  purchasers  and 
prosp>ective  piuchasers  of  conditionally 
duty-free  merchandise  contained  in 
duty-free  sales  rooms  and  cribs. 

•  •        *        *        * 

11.  Section  19.36  is  amended  by 
revising  the  last  sentence  of  paragraph 
(e)  and  the  third  sentence  of  paragraph 
(g)  to  read  as  follows: 

§  MM    Requirements  (or  duty-free  store 
operiUons. 

•  •        •        *        * 

(e)  Merchandise  eligible  for 
warehousing.  •  *  •  However,  such 
merchandise  must  be  either  identified 
or  marked  "DUTY-PAID"  or  'U.S.- 
ORIGIN",  or  similar  markings,  as 
applicable,  so  that  Customs  officers  can 
easily  distinguish  conditionally  duty- 
free merchandise  from  other 
merchandise  in  the  sales  or  crib  area. 

•  *        •        *        • 

(g)  Inventory  procedure.  •  •  *  The 
inventory  shall  be  reconcilable  with  the 
accounting  and  inventory  records  and 
the  permit  file  folder  requirements  of 

§  19.12  (d),  (e)  and  (f)  of  this  part.  •  *  • 

12.  Section  19.37  is  amended  by 
revising  the  first  and  fourth  sentences, 
and  the  fifth  (and  last)  sentence  of 
paragraph  (a)  to  read  as  follows: 

f  19.37    Crib  operations. 

(a)  Crib.  A  crib  means  a  bonded  area, 
separate  from  the  storage  area  of  a  Class 
9  warehouse,  for  the  retention  of  a 
supply  of  articles  for  delivery  to  persons 
departing  from  the  United  States.  •  •  • 
The  quantity  of  goods  in  the  crib  may 
be  an  amount  requested  by  the 
proprietor  which  is  commercially 
necessary  for  the  delivery  operations  for 
a  period,  if  approved  by  the  port 
director.  The  port  director  may  increase 
or  decrease  the  quantity  as  deemed 
necessary  for  the  protection  of  the 
revenue  and  proper  administration  of 
U.S.  laws  and  regulations,  or  may  order 


the  return  to  the  storage  area  of  goods 
remaining  unsold. 

***** 

13.  Section  19.39  is  amended  by 
removing  the  last  three  sentences  of 
paragraph  (c)(2);  §  19.39  is  further 
amended  by  revising  the  first  sentence 
of  paragraph  (c)(3),  by  redesignating 
paragraphs  (c)(4)(ii),  (c)(4)(iii)  and 
(c)(4)(iv),  as  (c)(4)(iii).  (c){4)(iv)  and 
(c)(4)(v),  respectively,  and  adding  a  new 
paragraph  (c)(4)(ii),  and  by  revising 
paragraphs  (c)(5)  and  (e),  to  read  as  set 
forth  below: 

§  1 9.39    Delivery  for  exportation. 


(c)*  •  * 

(3)  Aircraft  delivery.  The  merchandise 
will  be  delivered  by  a  licensed  cartman 
for  lading  as  baggage  directly  on  the 
aircraft  on  which  the  passenger  will 
depart.  *  *  *; 

14)  Unit-load  delivery.  •  *  • 

(ii)  Merchandise  shall  be  placed  on 
the  aircraft  on  which  the  passenger 
departs  the  United  States  for  carriage  as 
passenger  baggage; 
***** 

(5)  Cancelled  or  aborted  flights  or  no- 
show  passengers — (i)  Cancelled  or 
aborted  flights.  The  proprietor  shall, 
upon  request,  make  available  to 
Customs  the  purchaser's  name,  the 
purchaser's  airline  ticket  number  and 
the  identity  and  quantity  of  the 
merchjmdise  delivered  by  the  proprietor 
to  the  purchaser  (if  the  merchandise  was 
delivered  to  the  airline  rather  than  the 
passenger,  the  name  of  the  airline 
employee  to  whom  the  merchandise 
was  delivered),  and  the  date  and  time  of 
that  delivery  in  lieu  of  retrieving  the 
merchandise  for  safekeeping  until  the 
purchaser  actually  departs. 

(ii)  No-show  passengers.  A  proprietor 
who  delivers  merchandise  directly  to  an 
airline  for  delivery  to  a  passenger  who 
does  not  board  the  flight  shall  establish 
a  procedure  to  obtain  redelivery  of  that 
merchandise  from  the  airline. 
***** 

(e)  Delivery  method.  Delivery  of 
conditionally  duty-free  merchandise  to 
persons  for  exportation  will  be  made  by 
licensed  cartmen  or  bonded  carriers 
under  the  procedures  in  subpart  D,  part 
125,  and  §  144.34(a),  of  this  chapter,  or 
under  a  locitl  control  system  approved 
by  the  port  director  wherein  any 
discrepancy  found  in  the  merchandise 
will  be  treated  as  if  it  occurred  in  the 
bonded  warehouse. 


PART  113-CUSTOMS  BONDS 

1.  The  general  authority  citation  for 
part  113  continues  to  read  as  follows: 


Authority:  19  U.S.C.  66. 1623, 1624. 

***** 

2.  Section  113.63  is  amended  by 
redesignating  paragraph  (a)(4)  as  (a)(5) 
and  adding  a  new  paragraph  (a)(4),  by 
removing  the  word  "and"  from  the  end 
of  paragraph  (b)(2),  and  by  adding  the 
word  "and"  at  the  end  of  paragraph 
(b)(3),  by  adding  a  new  paragraph  (b)(4). 
and  by  revising  the  first  sentence  of 
paragraph  (d),  to  read  as  follows: 

§  1 1 3.63    Basic  custodial  bond  conditions. 

(a)*  *  * 

(4)  If  authorized  to  use  the  alternative 
transfer  procedure  set  forth  in 
§  144.34(c)  of  this  chapter,  to  operate  as 
constructive  custodian  for  all 
merchandise  transferred  under  those 
procedures,  thereby  assuming  primary 
responsibility  for  the  continued  proper 
custody  of  the  merchandise 
notwithstanding  its  geographical 
location; 
***** 

(b)*  •  • 

(4)  If  authorized  to  use  the  alternative 
transfer  procedure  set  forth  in 
§  144.34(c)  of  this  chapter,  to  keep  safe 
any  merchandise  so  transferred. 

(d)  Agreement  to  Redeliver 
Merchandise  to  Customs.  If  the 
principal  is  designated  a  bonded  carrier, 
or  licensed  to  operate  a  cartage  or 
lighterage  business,  or  authorized  to  use 
the  alternative  transfer  procedure  set 
forth  in  §  144.34(c)  of  this  chapter,  the 
principal  agrees  to  redeliver  timely,  on 
demand  by  Customs,  any  merchfmdise 
delivered  to  unauthorized  locations  or 
to  the  consignee  without  the  permission 
of  Customs.  •  •  * 


PART  144— WAREHOUSE  AND 
REWAREHOUSE  ENTRIES  AND 
WITHDRAWALS 

1.  The  general  authority  citation  for 
part  144  and  the  specific  authority  for 
§  144.37  continue  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1484. 1557. 1559, 
1624; 

***** 

Section  144.37  also  issued  under  19  U.S.C 
1555, 1562. 

2.  Section  144.34  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

$144.34    Transfer  to  anotfter  warehouse. 

***** 

(c)  Transfers  between  integrated 
bonded  warehouses — (1)  Eligibility,  (i) 
Only  an  importer  who  will  transfer 
warehoused  merchandise  among  Class  2 
and  9  warehouses  Usted  on  the 
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application  in  paragraph  (c)(2)  of  this 
section  is  eligible  to  participate. 

(ii)  The  importer  must  have  a 
centralized  inventory  control  system 
that  shows  the  location  of  all  of  the 
warehoused  merchandise  at  all  times, 
including  merchandise  in  transit. 

(iii)  The  importer  and  its  surety  must 
sign  the  application.  If  the  application 
to  use  this  alternative  procedure  is 
approved  by  the  appropriate  port 
director,  the  importer's  entry  bond 
containing  the  conditions  provided 
under  §  113.62  of  this  chapter  will 
continue  to  attach  to  any  merchandise 
transferred  under  these  alternative 
procedures. 

(iv)  Each  proprietor  of  a  warehouse 
listed  on  the  application  and  each 
surety  who  underwrites  that  proprietor's 
custodial  bond  coverage  under  §  113.63 
of  this  chapter  shall  sign  the 
application. 

(2)  Application.  Application  must  be 
made  in  writing  to  the  port  director  of 
the  port  in  which  the  applicant's 
centralized  inventory  control  system 
exists,  with  copies  to  all  affected  port 
directors,  for  exemptions  from  the 
requirements  for  transfer  of 
merchandise  from  one  bonded 
warehouse  to  another  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section. 
The  application  must  list  all  bonded 
warehouses  to  and  &t}m  which  the 
merchandise  may  be  transferred;  all 
such  warehouses  must  be  covered  by 
the  same  centralized  inventory  control 
system.  Only  blanket  exemption 
requests  will  be  considered;  exemptions 
will  not  be  considered  for  individual 
transfers.  The  application  may  be  in 
letter  form,  signed  by  all  participants, 
and  contain  a  certification  to  the  port 
director  by  the  applicant  that  he 
maintains  accounting  records, 
documents  and  financial  statements  and 
reports  that  adequately  support  Customs 
activities. 

(3)  Operation.  An  importer  who 
receives  approval  to  transfer 
merchandise  between  bonded 
warehouses  in  accordance  with  the 
provisions  of  this  section  may,  after 
entry  into  the  first  warehouse,  transfer 
that  merchandise  to  any  other 
warehouse  without  filing  a  withdrawal 
from  warehouse  or  a  rewarehouse  entry. 
The  warehoused  merchandise  will  be 
treated  as  though  it  remains  in  the  first 
warehouse  so  long  as  the  actual  location 
of  the  merchandise  at  all  times  is 
recorded  as  provided  under  the 
provisions  of  this  section. 

(4)  Inventory  control  requirements. 
The  records  required  to  be  maintained 
must  include  a  centralized  inventory 
control  system  and  supporting 


documentation  which  meets  the 
following  requirements: 

(i)  Provide  Customs  upon  demand 
with  the  proper  on-hand  balance  of  each 
inventory  item  in  each  warehouse 
facility  and  each  storage  location  within 
each  warehouse; 

(ii)  Provide  Customs  upon  demand 
with  the  proper  on-hand  balance  for 
each  open  warehouse  entry  and  the 
actual  quantity  in  each  warehouse 
facility; 

(iii)  If  an  alternative  inventory  system 
has  been  approved,  provide  Customs 
upon  demand  with  the  proper  on-hand 
balance  for  each  unique  identifier  and 
the  quantity  related  to  each  open 
warehouse  entry  and  the  quantity  in 
each  warehouse  facility; 

(iv)  Maintain  documentation  for  all 
intracompany  movements,  including 
authorizations  for  the  movement, 
shipping  documents  and  receiving 
reports.  These  documents  must  show 
the  appropriate  warehouse  entry 
number  or  unique  identifier,  the 
description  and  quantity  of  the 
merchandise  transferred,  and  must  be 
properly  authorized  and  signed 
evidencing  shipment  from  and  delivery 
to  each  location; 

(v)  Maintain  a  consolidated  permit 
file  folder  at  the  location  where  the 
merchandise  was  originally 
warehoused.  The  consolidated  permit 
file  folder  must  meet  the  requirements 
of  §  19.12(d)(4)  of  this  chapter  regardless 
of  the  warehouse  facility  in  which  the 
action  occurred.  Documentation  for  all 
intracompany  movements,  including 
authorizations  for  movement,  shipping 
documents,  receiving  reports,  as  well  as 
documentation  showing  ultimate 
disposition  of  the  merchandise  must  be 
filed  in  the  consolidated  permit  file 
folder  within  seven  business  days; 

(vi)  Maintain  a  subordinate  permit  file 
at  all  intracompany  locations  where 
merchandise  is  transferred  containing 
copies  of  documentation  required  by 
§  19.12(d)(4)  of  this  chapter  and  by 
paragraph  (c)(3)(v)  of  this  section 
relating  to  merchandise  quantities 
transferred  to  the  location.  A  copy  of  all 
documents  in  the  subordinate  permit 
file  folder  must  be  filed  in  the 
consolidated  permit  file  folder  within 
seven  business  days;  no  exceptions  will 
be  granted  to  this  requirement.  When 
the  final  withdrawal  is  made  on  the 
respective  entry,  the  subordinate  permit 
file  shall  be  considered  closed  and  filed 
at  the  intracompany  location  to  which 
the  merchandise  was  transferred;  and 

(vii)  File  the  withdrawal  from 
Customs  custody  at  the  original 
warehouse  location  at  which  the 
merchandise  was  entered. 


(5)  IVdiver  of  permit  file  folder 
requirements.  The  permit  file  folder 
requirements  of  paragraphs  (c)(3)(v)  and 
(c)(3)(vi)  of  this  section  may  be  waived 
if  the  proprietor's  recordkeeping  and 
inventory  control  system  qualifies  imder 
the  requirements  of  §  19.12(d)(4)(iii)  of 
this  chapter  at  all  locations  where 
bonded  merchandise  is  stored. 

(6)  Procedure  not  available — (i)  Liens. 
The  transfer  procedures  permitted 
under  paragraph  (c)  of  this  section  shall 
not  be  available  for  merchandise  with 
respect  to  which  Customs  is  notified  of 
the  existence  of  a  lien,  as  prescribed  in 
§  141.112  of  this  chapter  (see  19  U.S.C. 
1564),  until  proof  shall  be  produced  at 
the  original  warehouse  location  that  the 
lien  has  been  satisfied  or  discharged. 

(ii)  Restricted  merchandise.  With  the 
exception  of  alcohol  and  tobacco 
products,  merchandise  subject  to  a 
restriction  on  release  such  as  covered  by 
a  licensing,  quota  or  visa  requirement,  is 
not  eligible. 

3.  Section  144.36  is  amended  by 
revising  paragraphs  (c)  and  (f),  by 
removing  the  word  "or"  from  the  end  of 
paragraph  (g)(4),  and  by  adding  the 
word  "or"  at  the  end  of  paragraph  (g)(5) 
and  adding  a  new  paragraph  (g)(6) 
thereafter,  to  read  as  follows: 

$144.36    Withdrawal  (or  transportation. 

***** 

(c)  Form.  (1)  A  withdrawal  for 
transportation  shall  be  filed  on  Customs 
Form  7512  in  five  copies.  An  extra  copy 
or  copies  of  the  Customs  Form  7512 
may  be  required  for  use  in  connection 
with  the  delivery  of  the  merchandise  to 
the  bonded  carrier  and,  in  the  case  of 
alcoholic  beverages,  two  extra  copies 
shall  be  required  for  use  in  furnishing 
the  duty  statement  to  the  port  director 
at  destination. 

(2)  Separate  withdrawals  for 
transportation  from  a  single  warehouse, 
via  a  single  conveyance,  consigned  to 
the  same  consignee,  and  deposited  into 
a  single  warehouse,  can  be  filed  on  one 
Customs  Form  7512,  under  one  control 
number,  provided  that  there  is  an 
attachment,  to  be  certified  by  a  Customs 
officer,  providing  the  information  for 
each  withdrawal,  as  required  in 
paragraph  (d)  of  this  section.  With  the 
exception  of  alcohol  and  tobacco 
products,  this  procedure  shall  not  be 
allowed  for  merchandise  which  is  in 
any  way  restricted  (for  example,  quota/ 
visa). 

(3)  The  requirement  that  a  Customs 
Form  7512  be  filed  and  the  Information 
required  in  paragraph  (d)  of  this  section 
be  shown  shall  not  be  required  if  the 
merchanflise  qualifies  under  the 
exemption  in  §  144.34(c). 
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(0  Forwarding  procedure.  The 
merchandise  shall  be  forwarded  in 
accordance  with  the  general  provisions 
for  transportation  in  bond  (§§  18.1 
through  18.8  of  this  chapter).  However, 
when  the  alternate  procedures  under 
§  144.34(c)  are  employed,  the 
merchandise  need  not  be  delivered  to  a 
bonded  carrier  for  transfxjrtation,  and 
an  entry  for  transportation  (Customs 
Form  7512)  and  a  rewarehouse  entry 
will  not  be  required. 

(g)  Procedure  at  destination.  *   *  • 

(5)*   *   '-.or 

(6)  Deposited  into  the  proprietor's 
bonded  warehouse  or  duty  free  store 
warehouse  without  rewarehouse  entry 
as  required  in  §  144.41,  if  the 
merchandise  qualifies  for  the  exemption 
specified  in  §  144.34(c). 
***** 

4.  Section  144.37  is  amended  by 
revising  paragraph  (h)(2)(v),  and  by 
revising  the  foiulh  sentence  and  the  last 
sentence  in  the  concluding  text  of 
paragraph  (h)(3),  to  read  as  follows: 

{144.37    Withdrawal  tor  exportation. 


(h)*   •  * 

(2)'  •   • 

(v)  The  full  name  and  address  of  the 
purchaser.  However,  the  port  director 
may  waive  the  address  requirement  for 
all  merchandise  except  for  alcoholic 
beverages  in  quantities  in  excess  of  4 
liters  and  cigarettes  in  quantities  in 
excess  of  3  cartons.  Also,  the  address 
requirement  is  not  applicable  with 
respect  to  purchasers  at  airport  duty-free 
enterprises;  and 

*  •        •        •        • 

(3)  Sales  ticket  register.  •  •   • 

*  *  *  The  sales  ticket  register  shall  be 
included  in  the  permit  file  folder  with 
or  in  lieu  of  the  blanket  permit 
summary,  as  provided  in  §  19.6(d)(5)  of 
this  chapter.  •   •   *  In  heu  of  placing  a 
copy  of  sales  tickets  in  each  permit  file 
folder,  the  warehouse  proprietor  may 
keep  all  sales  tickets  in  a  readily 
retrievable  manner  in  a  separate  file. 

5.  Section  144.39  is  amended  by 
revising  its  first  sentence  to  read  as 
follows: 

$  1 44.39    Permit  to  transfer  and  withdraw 
merchandis*. 

With  the  exception  of  merchandise 
transferred  under  the  procedures  of 
§  144.34(c).  if  all  legal  and  regulatory 
requirements  are  met,  the  appropriate 
Customs  officer  shall  approve  the 
application  to  transfer  or  withdraw 
merchandise  from  a  bonded  warehouse 
by  endorsing  the  permit  copy  and 
returning  it  to  the  appHcant.  •   •  • 

6.  Section  144.41  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


%  144.41    Entry  (or  rewarehouse. 

***** 

(c)  Combining  separate  shipments.  (1) 
Separate  shipments  consigned  to  the 
same  consignee  and  received  under 
separate  withdrawals  for  transportation 
may  be  combined  into  one  rewarehouse 
entry  if  the  warehouse  withdrawals  are 
from  the  same  original  warehouse  entry. 

(2)  Shipments  covered  by  multiple 
warehouse  entries,  and  shipped  from  a 
single  warehouse  under  separate 
withdrawals  for  transportation,  via  a 
single  conveyance,  may  be  combined 
into  one  rewarehouse  entry  if  consigned 
to  the  same  consignee  and  deposited 
into  a  single  warehouse.  With  the 
exception  of  alcohol  and  tobacco 
products,  this  procedure  shall  not  be 
allowed  for  merchandise  which  is  in 
any  way  restricted  (for  example,  quota/ 
visa).  The  combined  rewarehouse  entry 
shall  have  attached  either  copies  of  each 
warehouse  entry  package  which  is  being 
combined  into  the  single  rewarehouse 
entry  or  a  summary  with  pertinent 
information,  that  is,  the  date  of 
importation,  commodity  description, 
size,  HTSUS  and  entry  niunbers,  for  all 
entries  withdrawn  for  consolidation  as 
one  rewarehouse  entry.  Any  combining 
of  separate  withdrawals  into  one 
rewarehouse  entry  shall  result  in  the 
rewarehouse  entry  being  assigned  the 
import  date  of  the  oldest  entry  being 
combined  into  the  rewarehouse  entry. 

(3)  Combining  of  separate  shipments 
shall  be  prohibited  in  all  other 
circumstances. 
***** 

Approved:  March  5, 1997. 
George  I.  Weise, 
Commissioner  of  Customs. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  97-8447  Filed  4-2-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD07-06-069] 

RIN211S-AE47 

Drawt>ridge  Regulations;  St  Johns 
River,  FL 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Coast  Guard  is  changing 
the  regulations  governing  the  operation 
of  the  Fuller  Warren  (110/195) 
drawbridge,  located  in  Jacksonville, 


Florida,  by  limiting  the  number  of 
openings  during  certain  periods.  This 
change  is  being  made  because  of 
complaints  of  delays  to  vehicular  traffic 
on  Interstate  95.  This  action  is  necessary 
to  accommodate  the  needs  of  vehicular 
traflic  flow  and  still  provide'  for  the 
reasonable  needs  of  navigation. 
DATES:  This  rule  is  effective  April  3, 
1997.  Comments  must  be  received  on  or 
before  June  2,  1997. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Commander  (oan).  Seventh  Coast 
Guard  District,  Bridge  Section,  Brickell 
Plaza  Federal  Building,  909  S.E.  First 
Avenue,  Miami,  Florida  33131-3050,  or 
may  be  delivered  to  room  406  at  the 
same  address  between  7:30  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is (305) 536-4103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gary  D.  Pruitt,  Project  Manager, 
Seventh  Coast  Guard  District,  Bridge 
Section,  at  (305)  536-7331. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  being  published  as  an  interim  rule 
and  is  being  made  effective  on  the  date 
of  publication.  This  rule  is  being 
promulgated  without  an  NPRM  because, 
this  proposed  regulation  change  is 
needed  immediately  due  to  the  large 
increase  on  highway  traffic  on  Interstate 
95  and  the  greater  number  of  bridge 
openings  being  caused  by  increased 
vessel  traffic  along  this  reach  of  the  St. 
Johns  River.  This  interim  rule  was 
tested  by  a  ninety  day  temporary 
deviation  with  request  for  comments  (62 
FR  3461,  January  23,  1997)  from 
November  8,  1996,  through  February  8, 
1997.  The  change  in  opening  schedules 
helped  to  relieve  traffic  congestion 
without  unreasonably  impacting 
navigation.  The  Coast  Guard  did  not 
receive  any  objections  to  the  temporary 
deviation  during  the  test  period.  The 
interim  rule  has  not  changed  from  the 
previously  tested  temporary  deviation. 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDO 7-96-069)  and  the  specific 
section  of  this  rule  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 


The  Coast  Guard  will  consider  all 
comments  received  during  the  conunent 
period.  It  may  change  this  rule  or  the 
assessment  in  view  of  the  comments 
received.  The  Coast  Guard  plans  no 
public  hearing.  Persons  may  request  a 
public  hearing  by  writing  to  the  District 
Commander  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportxinity  for  oral  presentation  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  is  changing  the 
regulations  governing  the  operation  of 
the  Fuller  Warren  (110/195)  drawbridge, 
located  in  Jacksonville,  Florida,  by 
limiting  the  number  of  openings  during 
certain  periods.  This  change  is  being 
made  because  of  complaints  of  delays  to 
vehicular  traffic  during  the  heavy 
morning  and  afternoon  commute 
periods.  The  traffic  volume  has  doubled 
on  this  interstate  highway  system  since 
1991,  reducing  the  Level  of  Service 
(LOS)  to  LOS  E  diuing  weekdays.  This 
action  is  necessary  to  accommodate  the 
needs  of  vehicular  traffic  flow  and 
provide  for  the  reasonable  needs  of  the 
vessel  navigation.  The  regulations 
governing  the  operation  of  the  Acosta 
(SR13)  Bridge  are  being  removed  since 
the  drawbridge  has  been  replaced  with 
a  fixed  bridge. 

This  interim  rule  is  unchanged  from 
the  temporary  deviation  with  comments 
published  on  January  23, 1997.  The 
interim  rule  reduces  the  number  of 
drawbridge  openings  by  increasing  the 
morning  and  afternoon  commuter 
closed  periods  from  IV2  hours  to  2 
hours,  and  establishing  hourly  openings 
from  9  a.m.  to  4  p.m.  Monday  through 
Friday  except  federal  holidays.  Tugs 
with  tows  shall  be  passed  at  any  time 
from  9  a.m.  to  4  p.m.  Vessels  in  an 
emergency  involving  life  or  property 
shall  be  passed  at  any  time  through  the 
drawbridge. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  Section  3(f)  of 
Executive  order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  Section  6(a)(3)  of 
that  order.  It  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  that  order.  It  is  not  significant 
imder  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 


to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  imnecessary.  We  conclude  this 
because  of  the  infi^uent  operation  of 
the  draw,  and  commercial  tugs  with 
tows  shall  be  passed  at  any  time  from 
9  a.m.  to  4  p.m.,  and  vessels  in  a 
situation  where  a  delay  would  endanger 
life  or  property  will  be  passed  through 
the  draw  at  any  time. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independenUy  owned  and  operated  and 
are  not  dominant  in  their  field's  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
rule  does  not  require  a.^eneral  notice  of 
proposed  rulemaking  and,  therefore,  is 
exempt  from  the  requirements  of  the 
Act.  Although  this  rule  is  exempt,  the 
Coast  Guard  has  reviewed  it  for 
potential  impacts  on  small  entities. 

The  economic  impact  will  not  affect 
a  substantial  number  of  small  entities 
since  commercial  tugs  with  tows  are 
exempt  from  the  midday  restrictions 
and  will  be  able  to  plan  their  passage  to 
avoid  the  morning  and  afternoon  closed 
periods. 

Therefore,  the  Coast  Guard's  position 
is  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  rule  will  have  a 
significant  economic  impact  on  yoiu 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why-you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  rule  will 
economically  affect  it. 

CoUectiGn  of  Information 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act.  (44  U.S.C. 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  the 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  \hat  under  Section 
2.B.2.e.(32)  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
bom  further  environmental 
documentation.  A  "Categorical 
Exclusion  Extermination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Final  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587. 106 
Stat  5039. 

2.  Section  117.325  is  amended  by 
revising  paragraph  (a),  by  redesignating 
paragraph  (b)  as  paragraph  (c),  and  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§117.325    SL  Johns  River. 

(a)  The  draw  of  the  Main  Street 
(US17)  Bridge,  mile  24.7,  at 
Jacksonville,  shall  open  on  signal  except 
that,  frtim  7  a.m.  to  8:30  a.m.  and  from 
4:30  p.m.  to  6  p.m.,  Monday  through 
Satiuday  except  Federal  holidays,  the 
draws  need  not  be  opened  for  the 
passage  of  vessels.  The  draws  shall  open 
at  any  time  for  vessels  in  an  emergency 
involving  life  or  property. 

(b)  The  draw  of  the  Fuller  Warren 
(110-195)  Bridge,  mile  25.4,  at 
Jacksonville,  shall  open  on  signal  except 
that,  from  7  a.m.  to  9  a.m.  and  from  4 
p.m.  to  6  p.m.,  Monday  through  Friday 
except  Federal  holidays,  the  draws  need 
not  be  opened  for  the  passage  of  vessels. 
From  9  a.m.  to  4  p.m.,  Monday  through 
Friday  except  Federal  holidays,  except 
for  tugs  with  tows,  the  draws  need  open 
only  on  the  hour  for  the  passage  of 
vessels.  The  draws  shall  open  at  any 
time  for  vessels  in  an  emergency 
involving  life  or  property. 

•        •        •        *        • 

Dated:  March  4, 1997. 
iLC  Oben,  Jr.. 

Captain,  U.S.  Coast  Guard.  Commander, 
Seventh  Coast  Guard  District.  Acting. 
[FR  Doc.  97-8506  Filed  4-2-97;  8:45  am) 
■HJJNQ  COOe  4S10-14-M 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PNSa-la;  FRL-6710-1] 

Approval  and  Promulgation  of  State 
ImplefnentatJon  Plan;  Indiana 

AGENCY:  EnvironmeDtal  Protection 

Agency  (EPA). 

ACTKM:  Direct  final  rule. 

SUMMARY:  In  this  action.  EPA  is 
approving  the  following  as  revisions  to 
the  Indiana  ozone  State  Implementation 
Plan  (SIP):  a  Rate-Of-Progress  (ROP) 
plan  to  reduce  Volatile  Organic 
Compounds  (VOC)  emissions  in  Lake 
and  Porter  Counties  by  15  percent  (%) 
by  November  15.  1996;  a  contingency 
plan  to  reduce  VCXH  emissions  by  an 
additional  3%  beyond  the  ROP  plan, 
and  an  Indiana  agreed  order  requiring 
VOC  emission  controls  on  Keil 
Chemical  Division,  Ferro  Corporation, 
located  in  Lake  County  (Keil  Chemical). 
The  15%  ROP  plan.  3%  contingency 
plan,  and  the  agreed  order  were 
submitted  together  on  June  26.  1995. 
The  plans  and  agreed  order  help  to 
protect  the  public's  health  and  welfare 
by  reducing  the  emissions  of  VOC  that 
contribute  to  the  formation  of  ground- 
level  ozone,  commonly  known  as  urban 
smog. 

DATES:  This  final  rule  is  effective  )iuie 
2,  1997  unless  adverse  comments  are 
received  by  May  5.  1997.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed 
to:  J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  United  States 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division, 
Air  Programs  Branch  (AR-18J),  77  West 
Jackson  Boulevard,  Chicago,  Illinois, 
60604. 

Copies  of  the  documents  relevant  to 
this  action  are  available  at  the  above 
address  for  public  inspection  during 
normal  business  hours. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mark  J.  Palermo,  Environmental 
Protection  Specialist,  at  (312)  886-6082. 

SUPPLEMENTARY  INFORMATKM: 

I.  Background  on  15%  ROP  and 
Contingency  Plans  Requirements 

On  November  15,  1990,  Congress 
enacted  amendments  to  the  1977  Clean 
Air  Act  (Act);  Public  Law  101-549,  104 
Stat.  2399.  codified  at  42  U.S.C.  7401- 
7671q.  Section  182(b)(1)  requires  states 
with  ozone  nonattainment  areas 
classified  as  moderate  and  at>ove  to 
submit  a  SIP  revision  known  as  a  15% 


ROP  plan.  This  plan  must  reflect  an 
actual  reduction  in  typical  ozone  season 
weekday  VOC  emissions  of  at  least  15% 
in  the  area  during  the  first  6  years  after 
enactment  (i.e.,  by  November  15,  1996). 
The  emission  reductions  needed  to 
achieve  the  15%  requirement  must  be 
calculated  using  a  1990  anthropogenic 
VOC  emissions  inventory  as  a  baseline, 
minus  emissions  that  have  been  reduced 
by:  (1)  The  Federal  Motor  Vehicle 
Control  Program  (FMVCP)  measures  for 
the  control  of  motor  vehicle  exhaust  or 
evaporative  emissions  promulgated 
before  January  1.  1990;  and  (2)  gasoline 
Reid  Vapor  Pressure  (RVP)  regulations 
promulgated  by  November  15,  1990  (See 
55  FR  23666.  June  11,  1990).  In 
addition,  the  plan  must  account  for  net 
growth  in  emissions  within  the 
nonattainment  area  between  1990  and 
1996. 

Section  172(c)(9)  of  the  Act  requires 
states  with  moderate  and  above  areas  to 
adopt  a  contingency  plan  by  November 
15, 1993,  which  provides  for  specific 
control  measures  to  be  implemented  if 
an  area  fails  to  achieve  ROP 
requirements  or  attain  the  National 
Ambient  Air  Quality  Standard  in  the 
time  frames  specified  under  the  Act.  In 
addition,  section  182(c)(9)  of  the  Act 
requires  that  contingency  plans  for 
serious  or  above  ozone  nonattainment 
areas  to  provide  for  specific  measures  to 
be  implemented  if  an  area  fails  to  meet 
an  applicable  milestone  under  the  Act. 
These  sections  require  that  contingency 
measures  must  be  able  to  take  effect 
when  a  failure  occurs  without  further 
action  by  the  State  or  the  Administrator. 

In  Indiana,  two  ozone  nonattainment 
areas  are  subject  to  the  15%  ROP  and 
contingency  plans  requirements:  the 
Lake  and  Porter  Counties  portion  of  the 
Chicago  severe  ozone  nonattainment 
area,  and  the  Clark  and  Floyd  Counties 
portion  of  the  Louisville  moderate 
ozone  nonattainment  area.  This 
rulemaking  action  addresses  only  the 
plans  for  Lake  and  Porter  Counties; 
Clark  and  Floyd  Counties  will  be 
addressed  in  a  separate  Federal 
Register. 

n.  Indiana's  15%  ROP  and  Contingency 
Plans  Submittal 

The  Act  requires  States  to  observe 
certain  procediu^  requirements  in 
developing  SIPs  and  SIP  revisions  for 
submission  to  EPA.  Section  110(a)(2) 
and  section  110(1)  of  the  Act  require  that 
each  State's  SIP  revision  submitted 
under  the  Act  be  adopted  by  the  State 
after  reasonable  notice  and  public 
hearing.  The  State  of  Indiana  submitted 
a  portion  of  the  Lake  and  Porter 
Counties  15%  ROP  and  contingency 
plan  SIP  revisions  on  January  13, 1994. 


The  SIP  revisions  were  reviewed  by 
EPA  to  determine  completeness  shortly 
after  submittal,  in  accordance  with  the 
completeness  criteria  set  out  at  40  CFR 
Part  51,  Appendix  V  (1991),  as  amended 
by  57  FR  42216  (August  26. 1991). 
However,  the  submittal  was  deemed 
incomplete  because  the  plans  had  not 
yet  gone  through  public  hearing  and  did 
not  include  fully  adopted  rules  for  all  of 
the  plans'  control  measures.  Indiana 
held  a  public  hearing  on  the  plans  on 
March  29,  1994.  A  summary  of 
comments  from  that  hearing  and  the 
Indiana  Department  of  Environmental 
Management's  (IDEM)  response  was 
submitted  on  July  5,  1994.  IDEM  sent  a 
supplemental  submittal  on  June  26, 
1995,  which  included  fully  adopted 
rules  for  the  Lake  and  Porter  Counties 
15%  ROP  and  contingency  plans.  In  a 
July  17,  1995,  letter  to  Indiana,  the  State 
was  notified  that  the  SIP  submittal  was 
deemed  complete. 

m.  Criteria  for  15%  ROP  and 
Contingency  Plans  Approvals 

The  requirements  for  15%  ROP  and 
3%  contingency  plans  are  found  in 
section  172(c)(9).  182(b)(1),  and 
182(b)(9)  of  the  Act.  and  the  following 
EPA  guidance  documents: 

1 .  Procedures  for  Preparing  Emissions 
Projections,  EPA-450/4-91-019, 
Enviroiunental  Protection  Agency,  July 
1991. 

2.  State  Implementation  Plans; 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990;  Proposed 
rule  (57  FR  13498).  Federal  Register. 
April  16.  1992. 

3.  "November  15,  1992,  Deliverables 
for  Reasonable  Further  Progress  and 
Modeling  Emission  Inventories." 
memorandum  from  J.  David  Mobley, 
Edwin  L.  Meyer,  and  G.T.  Helms,  Office 
of  Air  Quality  Planning  and  Standards. 
Environmental  Protection  Agency, 
August  7.  1992. 

4.  Guidance  on  the  Adjusted  Base 
Year  Emissions  Inventory  and  the  1996 
Target  for  the  15  Percent  Rate  of 
Progress  Plans.  EPA-452/R-92-O05. 
Environmental  Protection  Agency, 
October  1992. 

5.  "Quantification  of  Rule 
Effectiveness  Improvements," 
memorandum  from  G.T.  Helms,  Chief, 
Ozone/Carbon  Monoxide  Programs 
Branch.  Office  of  Air  Quality  Planning 
and  Standards.  Environmental 
Protection  Agency,  October  1992. 

6.  Guidance  for  Growth  Factors, 
Projections,  and  Control  Strategies  for 
the  15  Percent  Rate-of-Progress  Plans, 
EPA-452/R-93-002.  March  1993. 

7.  "Correction  to  'Guidance  on  the 
Adjusted  Base  Year  Emissions  Inventory 


and  the  1996  Target  for  the  15  Percent 
Rate  of  Progress  Plans'."  memorandiun 
from  G.T.  Helms,  Chief.  Ozone/Carbon 
Monoxide  Programs  Branch.  Office  of 
Air  Quality  Planning  and  Standards. 
Enviroiunental  Protection  Agency, 
March  2. 1993. 

8.  "15  Percent  Rate-of-Progress 
Plans."  memorandum  from  G.T.  Helms. 
Chief,  Ozone/Carbon  Monoxide 
Programs  Branch.  Office  of  Air  Quality 
Planning  and  Standards,  Environmental 
Protection  Agency.  March  16, 1993. 

9.  Guidance  on  the  Relationship 
Between  the  15  Percent  Rate-of-Progress 
Plans  and  Other  Provisions  of  the  Clean 
Air  Act,  EPA-452/R-93-O07, 
Enviroiunental  Protection  Agency.  May 
1993. 

10.  "Credit  Toward  the  15  Percent 
Rate-of-Progress  Reductions  from 
Federal  Measures."  memorandum  fiom 
G.T.  Helms.  Chief,  Ozone/Carbon 
Monoxide  Programs  Branch, 
Environmental  Protection  Agency,  May 
6. 1993. 

11.  Guidance  on  Preparing 
Enforceable  Regulations  and 
Compliance  Programs  for  the  15  Percent 
Rate-of-Progress  Plans,  EPA-452/R-93- 
005,  Environmental  Protection  Agency. 
June  1993. 

12.  "Correction  Errata  to  the  15 
Percent  Rate-of-Progress  Plan  Guidance 
Series."  memorandum  from  G.T.  Helms, 
Chief,  Ozone  and  Carbon  Monoxide 
Programs  Branch,  Environmental 
Protection  Agency,  July  28. 1993. 

13.  "Early  Implementation  of 
Contingency  Measures  for  Ozone  and 
Carbon  Monoxide  (CO)  Nonattainment 
Areas."  memorandum  from  G.T.  Helms, 
Chief,  Ozone/Carbon  Monoxide 
Programs  Branch,  Environmental 
Protection  Agency,  August  13, 1993. 

14.  "Region  III  Questions  on  Emission 
Projections  for  the  15  Percent  Rate-of- 
Progress  Plans,"  memorandum  from 
G.T.  Helms.  Chief,  Ozone/Carbon 
Monoxide  Programs  Branch,  Office  of 
Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency, 
August  17, 1993. 

15.  "Guidance  on  Issues  Related  to  15 
Percent  Rate-of-Progress  Plans," 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation,  Environmental 
Protection  Agency,  August  23,  1993. 

16.  "Credit  Toward  me  15  Percent 
Requirements  from  Architectiual  and 
Industrial  Maintenance  Coatings," 
memorandum  from  John  S.  Seitz, 
Director.  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  September  10. 1993. 

17.  "Reclassification  of  Areas  to 
Nonattainment  and  15  Percent  Rate-of- 
Progress  Plans,"  memorandum  from 


John  S.  Seitz.  Director.  Office  of  Air 
Quality  Planning  and  Standards, 
Environmental  Protection  Agency, 
September  20,  1993. 

18.  "Clarification  of 'Guidance  for 
Growth  Factors,  I*rojections  and  Control 
Strategies  for  the  15  Percent  Rate-of- 
Progress  Plans',"  memorandum  from 
G.T.  Helms,  Chief.  Ozone/Carbon 
Monoxide  Programs  Branch,  Office  of 
Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency, 
October  6. 1993. 

19.  "Review  and  Rulemaking  on  15 
Percent  Rate-of-Progress  Plans," 
memorandum  from  G.T.  Helms,  Chief, 
Ozone/Carbon  Monoxide  Programs 
Branch,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  October  6, 1993. 

20.  "Questions  and  Answers  from  the 
15  Percent  Rate-of-Progress  Plan 
Workshop,"  memorandum  from  G.T. 
Helms,  Chief,  Ozone/Carbon  Monoxide 
Programs  Branch,  Environmental 
Protection  Agency,  October  29, 1993. 

21.  "Rate-of-Progress  Plan  Guidance 
on  the  15  Percent  Calculations," 
memorandum  from  D.  Kent  Berry, 
Acting  Director,  Air  Quality 
Management  Division,  Environmental 
Protection  Agency,  October  29,  1993. 

22.  "Clarification  of  Issues  Regarding 
the  Contingency  Measures  that  are  due 
November  15, 1993  for  Moderate  and 
Above  Ozone  Nonattainment  Areas," 
memorandum  from  D.  Kent  Berry, 
Acting  Director,  Air  Quality 
Management  Division,  Environmental 
Protection  Agency,  November  8. 1993. 

23.  "Credit  for  15  percent  Rate-of- 
Progress  Plan  Reductions  from  the 
Architecttiral  and  Industrial 
Maintenance  (AIM)  Coating  Rule," 
memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  December  9, 1993. 

24.  "Guidance  on  Projection  of 
Nonroad  Inventories  to  Futiu«  Years," 
memorandum  from  Philip  A.  Lorang, 
Director,  Emission  Planning  and 
Strategies  Division,  Office  of  Air  and 
Radiation,  Environmental  Protection 
Agency,  February  4, 1994. 

25.  "Discussion  at  the  Division 
Directors  Meeting  on  Jime  1  Concerning 
the  15  Percent  and  3  Percent 
Calculations,"  memorandum  from  G.T. 
Helms,  Chief,  Ozone/Carbon  Monoxide 
Programs  Branch,  Office  of  Air  Quality 
Planning  and  Standards,  Environmental 
Protection  Agency.  June  2, 1994. 

26.  "Future  Nonroad  Emission 
Reduction  Credits  for  Court-Ordered 
Nonroad  Standards,"  memorandum 
from  Philip  A.  Lorang,  Director, 
Emission  Planning  and  Strategies 
Division.  Office  of  Air  and  Radiation, 


EnTironmental  Protection  Agency, 
November  28,  1994. 

27.  "Credit  for  the  15  Percent  Rate-of- 
Progress  Plans  for  Reductions  from  the 
ArchitectiuBl  and  Industrial 
Maintenance  (AIM)  Coating  Rule  and 
the  Autobody  Refinishing  Rule," 
memorandum  from  John  S.  Seitz, 
Director,  Office  of  Afr  Quality  Plaiuung 
and  Standards,  Environmental 
Protection  Agency,  November  29, 1994. 

28.  "Transmittal  of  Rule  Effectiveness 
Protocol  for  1996  Demonstrations," 
memorandum  from  Susan  E.  Bromm, 
Director,  Chemical,  Commercial 
Services  and  Municipal  Division,  Office 
of  Compliance,  Environmental 
Protection  Agency,  December  22. 1994. 

29.  "Future  Nonroad  Emission 
Reduction  Credits  for  Locomotives," 
memorandum  from  Philip  A.  Lorang, 
Director.  Emission  Planning  and 
Strategies  Division,  Office  of  Air  and 
Radiation,  Environmental  Protection 
Agency,  January  3,  1995. 

30.  "Credit  for  the  15  Percent  Rate-of- 
Progress  Plans  for  Reductions  from  the 
Architectiu^  and  Industrial 
Maintenance  (AIM)  Coating  Rule," 
memorandum  from  John  S.  Seitz, 
Director.  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  March  22,  1995. 

31.  "Fifteen  Percent  Rate-of-Progress 
Plans — Additional  Guidance," 
memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards.  Environmental 
Protection  Agency,  May  5. 1995. 

32.  "Update  on  die  credit  for  the  15 
percent  Rate-of-I*rogress  Plans  for 
Reductions  from  the  Architectural  and 
Industrial  Maintenance  Coatings  Rule," 
memorandum  from  John  S.  Seitz, 
Director.  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  March  7, 1996. 

33.  "Date  by  which  States  Need  to 
Achieve  all  the  Reductions  Needed  for 
the  15%  Plan  from  Inspection  and 
Maintenance  (I/M)  and  Guidance  for 
Recalculation,"  memorandum  from 
Margo  Oge,  Director,  Office  of  Mobile 
Sources,  and  John  S.  Seitz,  Director. 
Office  of  Air  Quality  Planning  and 
Standards,  Environmental  Protection 
Agency,  August  13. 1996. 

34.  "Modeling  15  Percent  Volatile 
Organic  CompKtund  (VOC)  Reduction(s) 
from  I/M  in  1999:  Supplemental 
Guidance."  memorandum  from  Gay 
MacGregor,  Director,  Regional  and  State 
Programs  Division,  and  Sally  Shaver, 
Director.  Air  Quality  Strategies  and 
Standards  Division,  Environmental 
Protection  Agency,  December  23,  1996. 

35.  "15%  Volatile  Organic  Compound 
(VOC)  State  Implementation  Plan  (SIP) 
Approvals  and  the  'As  Soon  As 
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Practicable'  Test,"  memorandum  from 
John  S.  Seit2,  Director,  Office  of  Air 
Quality  Planning  and  Standards,  and 
Richard  B.  Ossias,  Deputy  Associate 
General  Counsel,  Division  of  Air  and 
Radiation,  Office  of  General  Counsel, 
Environmental  Protection  Agency, 
February  12,  1997. 

36.  "Sample  City  Analysis: 
Comparison  of  Enhanced  Inspection  and 
Maintenance  (l/M)  Reductions  Versus 
Other  15  Percent  Rate  of  Progress  (ROP) 
Plan  Measures,"  E.H.  Pechan,  February 
12,  1997. 

For  a  15%  ROP  plan  SIP  to  be 
approved,  the  plan  must  adequately 
justify  how  much  emission  reduction  is 
needed  to  achieve  the  15%  emission 
reduction  by  November  15, 1996,  and 
how  the  plan's  control  strategy  will 
secure  that  reduction. 

The  procedure  for  calculating  the 
needed  emission  reduction  is  as  follows: 

(A)  Calculate  the  "1990  ROP 
inventory"  by  subtracting  from  the 
area's  "1990  base  year  inventory" 
(required  to  be  submitted  under  sections 
172(c)(3)  and  182(a)(1)  of  the  Act  ■) 
biogenic  emissions,  emissions  outside  of 
the  nonattainment  area,  and  pre- 
enactment  banked  emission  credits; 

(B)  Calculate  the  "1990  adjusted  base 
year  inventory"  by  subtracting  from  the 
1990  ROP  inventory  any  emission 
reductions  from  the  pre- 1990  FMVCP 
and  1990  RVP  Federal  regulations 
which  occiir  between  1990  and  1996; 


(C)  CalciUate  "15%  of  adjusted  base 
year  emissions"  by  multiplying  the  1990 
adjusted  base  year  inventory  by  15%; 

(D)  Calculate  the  "total  required 
reductions  by  1996"  by  adding  emission 
reductions  from  the  1990  FMVCP  and 
1990  RVP  federal  rules  to  the  15%  of 
adjusted  base  year  emissions  calculation 
(as  provided  under  section  182(b)(1)(D) 
of  the  Act); 

(E)  Calculate  the  "1996  emissions 
target  level"  by  subtracting  from  the 
1990  ROP  base  year  inventory  the  total 
required  reductions  by  1996; 

(F)  Calculate  the  "1996  projected 
emission  estimate"  by  a  number  of 
methods,  such  as  adding  growth  factors 
to  the  1990  adjusted  base-year 
inventory,  or  adding  growth  factors  and 
required  emission  reductions  to  the 
1990  ROP  inventory;  and 

(G)  Calculate  the  "reduction  required 
by  1996  to  achieve  15%  net  of  growth" 
by  subtracting  the  1996  target  emissions 
level  from  the  1996  projected  emissions 
level. 

In  determining  what  control  measures 
a  State  can  use  in  its  15%  ROP  plan 
strategy,  the  Act  provides  under  section 
182(b)(1)(C)  that  emission  reductions 
from  control  measures  are  creditable  to 
the  extent  that  they  have  actually 
occiured  before  November  15,  1996.  In 
keeping  with  this  requirement,  the 
General  Preamble  states  that  all  credited 
emission  reductions  must  be  real, 
permanent,  and  enforceable,  and  that 
regulations  needed  to  implement  the 


plan's  control  strategy  must  be  adopted 
and  implemented  by  the  State  by 
November  15,  1996. 

As  for  the  contingency  plan,  the 
General  Preamble  states  that  the 
contingency  measures  must  provide 
reductions  of  3%  of  the  emissions  from 
the  1990  adjusted  base  year  inventory. 
While  all  contingency  measures  must  be 
fully  adopted  rules  or  measures,  the 
State  can  use  these  measures  in  two 
different  ways.  The  State  can  use  its 
discretion  to  implement  any 
contingency  measures  before  1996. 
Alternately,  the  State  may  decide  not  to 
implement  a  measure  until  the  area  has 
failed  to  secure  the  15%  emission 
reduction,  attain  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone,  or  meet  any  other  applicable 
milestone  under  the  Act.  In  that 
situation,  the  reductions  must  be 
achieved  through  triggered,  prior 
adopted  rules  within  one  year  from  the 
date  in  which  the  failure  has  been 
identified. 

The  EPA  has  reviewed  the  State's 
submittal  for  consistency  with  the 
requirements  of  the  Act  and  EPA 
guidance.  A  siunmary  of  EPA's  analysis 
is  provided  below. 

rV.  Analysis  of  Lake  and  Porter 
Counties  15%  ROP  and  Contingency 
Plans 

Indiana's  15%  ROP  summary  for  Lake 
and  Porter  Counties  is  provided  in  the 
following  table: 


15%  ROP  Summary  for  Lake  and  Porter  Counties 


CALCULATION  OF  REDUCTION  NEEDS  BY  1996 

1990  Lake  and  Porter  Counties  Total  VOC  Emissions „ 

1990  ROP  Emissions  (Anthropogenic  only)  

1990-1996  NoncreditaWe  Reductions  (Reductions  from  1990  RVP  and  Pre-1990  FMVCP  Regulations) 

1990  A<^usted  Base  Year  Emissions  (1990  ROP  Emissions  minus  NorK:reditat)ie  Reductions) 

15%  of  Adjusted  Base  Year  Emissions 

Total  Required  Emission  Reductions  by  1996  (15%  of  Ac^usted  Base  Year  Emissions  plus  Norwreditabto  Reductions) 

1996  Target  Level  (1990  ROP  Emissions  minus  Total  Required  E.T.isscn  Reductions  by  1996) 

1996  Projected  Emissions  (1990  Adjusted  Base  Year  Emissions  plus  Growth  Factors) 

REDUCTION  NEEDS  BY  1996  TO  ACHIEVE  15  PERCENT  NET  OF  GROWTH  (1996  Projected  Emission  minus  1996  Target 

LeveO  

CREDITABLE  REDUCTION  FROM  MANDATORY  CONTROLS 
Mobile  Sources: 

Enhanced  Vehicle  Inspection  and  Maintenance  (l/M)  Program  (326  lAC  13-1.1) 

Federal  Reformulated  Gasoline  Program  (40  CFR  Part  80,  Sutipart  D) 

Area  Sources: 

Stage  II  Gasoline  Vapor  Recovery  (326  lAC  8-4-6) „ 

Federal  Architectural  arxl  Industrial  Maintenance  (AIM)  Coatings  Rule _ 

Potnt  Sources: 

Non-Control  Techniques  Guideline  (CTG)  RdasonaWy  Available  Control  Technology  (RACT)  Rule  (326  lAC  8-7) 


Lbs  VOC/ 
day 


424,721 
381,841 

58,838 
323,003 

48,450 
107,288 
274,553 
342,683 

68.130 


6.817 
14.905 

9,824 
2,920 

4,559 


■  Sections  172(cX3)  and  182(aMl)  of  the  Act 
require  that  nooaltaininent  plan  provisions  include 
a  comprehensive,  accurate  inventory  of  actual 
emissions  which  occurred  in  1990  from  all  aouices 
of  relevant  pollutants  in  the  nonattainment  i 


This  inventory  provides  an  estimate  of  the  amount 
of  VOC  and  oxides  of  nitrogen  produced  by 
emission  sources  such  as  automobiles,  powerplants 
and  the  use  of  consumer  solvents  in  the  household. 
Because  the  approval  of  such  inventories  is 


necessary  to  an  area's  15%  ROP  plan  and 
attainment  demonstration,  the  emission  inventory 
must  be  approved  prior  to  or  with  the  15%  ROP 
pUn  submisaioo. 
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SUBTOTAL— REDUCTIONS  FROM  MANDATORY  CONTROLS 

CREDITABLE  REDUCTIONS  FROM  NON  MANDATORY  CONTROLS 
Point  Sources: 

Keil  Chemical  Agreed  Order 

Coke  Oven  Battery  Shutdowns  at  Inland  Steel  Flat  Products^  (326  lAC  6-1-10.1  (k)(5))  

Area  Sources: 

Residential  Open  Burning  (326  lAC  4-1) '. 

SUBTOTAL— REDUCTION  FROM  NON  MANDATORY  CONTROLS 

TOTAL  CREDITABLE  REDUCTIONS  FROM  15%  ROP  PLAN 

2  Total  reductions  from  the  coke  oven  battery  closures  are  23,609  lbs  VOC/day.  Reductk>ns  not  counted  toward  the  15%  ROP  plan  are  being 
used  as  a  contingency  measure. 


LbsVOa 
day 


39,025 


5,327 
22,850 

929 


29.106 


68.130 


A.  Calculation  of  the  1990  Adjusted 
Base  Year  Emission  Inventory 

To  determine  the  1990  adjusted  base 
year  inventory,  Indiana  used  the  1990 
base  year  emission  inventory  approved 
by  EPA  on  January  4,  1995  (60  FR  375), 
which  was  foimd  to  meet  the 
requirements  of  sections  172(c)(3)  and 
182(a)(1)  of  the  Act  for  Lake  and  Porter 
Counties.  Total  VOC  emissions 
estimated  from  this  inventory  are 
424.721  lbs  VOC/day.  Indiana 
subtracted  biogenic  emissions  and 
emissions  from  outside  Lake  and  Porter 
Counties  from  the  1990  base  year 
inventory  to  determine  that  the  1990 
ROP  inventory  level  is  381.841  lbs  VOC/ 
day.  No  pre-enactment  banked  emission 
credit  was  included  in  this  inventory. 

Indiana  used  EPA's  Mobile  Source 
Emissions  Model  (MOBILE)5a  to 
calculate  the  emission  reductions  from 
the  pre-1990  FMVCP  and  1990  RVP 
regulations:  these  reductions  were 
subtracted  from  the  1990  ROP  inventory 
level  to  find  the  1990  adjusted  base  year 
inventory  level  of  323.003  lbs  VOC/day. 
Indiana's  documentation  includes  the 
actual  1990  motor  vehicle  emissions 
using  1990  vehicle  miles  traveled  (VMT) 
and  MOBILESa  emission  factors,  and 
the  adjusted  emissions  using  1990  VMT 
and  the  MOBILE5a  emission  fectors  in 
calendar  year  1996  with  the  appropriate 
RVP  for  the  nonattainment  area  as 
mandated  by  EPA.  The  plan  includes 


adequate  documentation  showing  how 
the  MOBILESa  model  was  run  to 
calculate  the  expected  emission 
reductions  from  FMVCP  and  RVP. 

B.  1996  ROP  Target  Emission  Level 

To  calculate  the  1996  target  emission 
level  for  Lake  and  Porter  Counties, 
Indiana  first  multiplied  the  1990 
adjusted  base  year  inventory  by  0.15  to 
determine  that  the  15%  required 
emission  reduction  by  1996  is  48,450 
lbs  VOC/day.  Then,  58,838  lbs  VOC/day 
of  reductions  from  non-creditable 
control  measures  (pre-1990  FMVCP  and 
1990  RVP)  were  added  to  the  15% 
required  reduction  to  find  that  the  total 
required  reductions  by  1996  is  107,288 
lbs  VOC/day.  Finally,  Indiana 
subtracted  the  1996  total  required 
emission  reductions  from  the  1990  ROP 
emission  inventory  to  determine  that 
the  1996  emission  target  level  for  Lake 
and  Porter  Counties  is  274,553  lbs  VOC/ 
day. 

The  15%  ROP  plan  submittal 
adequately  documents  the  calculations 
used  to  determine  the  Lake  and  Porter 
Counties  target  level  by  showing  each 
step,  discussing  any  assumptions  made, 
and  stating  the  origin  of  the  numbers 
used  in  the  calculations. 

C.  Projected  Emission  Inventory 

To  determine  the  1996  projected 
emission  inventory,  Indiana  has 


included  in  the  15%  ROP  plan  the 
growth  factors  used  together  with 
documentation  for  the  assumptions 
made.  The  point,  area,  and  non-road 
mobile  source  emission  inventories 
were  projected  using  either  source 
supplied  data,  population  forecasts, 
historical  data,  or,  where  historical  data 
were  unavailable  or  not  suitable  to 
project,  the  U.S.  Department  of 
Commerce,  Bureau  of  Economic 
Analysis  (BEA),  regional  growth  data 
were  used.  The  on-road  mobile  source 
emission  inventory  was  projected  using 
MOBILE5a.  The  State's  calculations  for 
growth  in  the  on-road  mobile,  ofT-road 
mobile,  industrial,  and  area  source 
sectors  is  10,180  lbs  VOC/day,  1,298  lbs 
VOC/day,  4,692  lbs  VOC/day,  and  3,510 
lbs  VOC/day,  respectively,  for  a  total  of 
19,680  lbs  VOC/day.  These  growrth 
estimates  were  calculated  in  a  manner 
consistent  with  EPA's  guidance 
dociunents.  The  projected  emissions 
were  added  to  the  1990  adjusted  base- 
year  inventory  to  determine  that  the 
1990  projected  emission  inventory  level 
is  342,683  lbs  VOC/day. 

D.  Contingency  Measure  Provisions 

Indiana's  contingency  plan  siunmary 
for  Lake  and  Porter  Counties  is  shown 
in  the  following  table: 


CONTINGENCY  MEASURE  SUMMARY  FOR  LAKE  AND  PORTER  (BOUNTIES 


CALCULATK>N  OF  CONTINGENCY  MEASURE  REDUCTION  NEEDED 

1990  Adjusted  Base  Year  Emissions  

3  Percent  of  1990  Adjusted  Base  Year  Emissions 

CREDITABLE  REDUCTIONS  FROM  CONTINGENCY  MEASURES 

Remaining  Coke  Oven  Battery  Shutdowns  at  Inland  Steel  (326  lAC  6-1-10.1(k)(5)) 

Munkjipal  Solid  Waste  (MSW)  Landfill  Rule  (326  lAC  8-8) 

Coke  Oven  National  Emissk>n  Standard  for  Hazardous  Air  Pollutants  (NESHAP)  ^  (40  CFR  Part  63,  Subpart  L) 
Automot>ile  Refinishing  Rule  (326  lAC  8-10) 


Lbs  VOC/ 
day 


342.683 
9.690 

759 

1,132 
1,226 
4,679 
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LbsVOC/ 
day 


Volatiie  Organic  Liquid  (VOL)  Storage  Rule  (326  lAC  8-9)  .. 
TOTAL  CREDITABLE  CONTINGENCY  REDUCTIONS 


2,620 


10.416 


3  Although  ttie  purpose  o<  NESHAP  rules  are  to  control  ttie  ennssions  o»  hazardous  air  pollutants  (HAP),  pursuant  to  section  1 12  of  Tide  III  of 
the  Act.  much  of  the  HAPs  controNed  under  the  coke  oven  NESHAP  are  also  VOC. 


E.  Creditable  Reductions  From  Control 
Measures 

From  the  calculation  of  the  1996 
target  emission  level  and  1996  projected 
emission  level.  Indiana  must  reduce 
emissions  in  Lake  and  Porter  Counties 
by  68,130  lbs  VOC/day,  to  secure  the 
15%  ROP  reduction,  and  an  additional 
9.690  lbs  VOC/day.  to  secure  the 
required  3%  contingency  reduction.  The 
Lake  and  Porter  Counties  15%  ROP  and 
3%  contingency  plans  do  meet  this 
requirement.  The  total  creditable 
emission  reduction  achieved  by  the 
15%  ROP  and  3%  contingency  plans  are 
68.130  lbs  VOC/day.  and  10.416  lbs 
VOC/day,  respectively.  Emission 
reductions  not  needed  to  meet  the  3% 
contingency  requirement  will  be 
applied  toward  achieving  post-1996 
ROP  reductions,  leading  to  attainment 
of  the  ozone  air  quality  standard. 

The  SIP  submittal  includes 
docxunentation  indicating  the  sources  or 
source  categories  which  are  expected  to 
be  affected  by  each  control  measure,  the 
sources'  projected  1996  emissions 
without  controls,  and  the  assumptions 
used  to  estimate  how  much  the  sources' 
1996  emissions  would  be  reduced  by 
each  control  measure.  These 
assumptions  were  derived  primarily 
from  Midwest  Research  Institute's  April 
30.  1993.  document  entitled  "Support 
Dociunent  for  Indiana's  Lake  and  Porter 
Nonattainment  Area  1996  Rate  of 
Progress  Plan,"  which  was  contracted 
by  EPA  to  assist  Indiana  in  developing 
the  15%  ROP  and  contingency  plans.  A 
review  of  the  emission  reduction  credit 
taken  for  each  control  measure  follows: 

Enhanced  I/M  Program 

Of  the  15%  ROP  plans  originally 
submitted  to  EPA.  most  contain 
enhanced  I/M  programs  because  they 
achieve  more  VOC  emission  reductions 
than  most,  if  not  all  other,  control 
strategies.  However,  because  most  states 
experienced  substantial  difficulties 
implementing  enhanced  I/M  programs, 
only  a  few  States  are  currently  actually 
testing  cars  using  the  original  enhanced 
I/M  protocol. 

On  September  18.  1995  (60  FR  48029), 
EPA  finalized  revisions  to  its  enhanced 
I/M  rule  allowing  States  significant 


flexibility  in  designing  I/M  programs 
appropriate  for  their  needs.  Further, 
Congress  enacted  the  National  Highway 
Systems  Designation  Act  of  1995 
(NHSDA).  which  provides  States  with 
more  flexibility  in  determining  the 
design  of  enhanced  I/M  programs.  The 
substantial  amount  of  time  needed  by 
States  to  re-design  enhanced  I/M 
programs  in  accordance  with  the  final 
enhanced  I/M  rules  and/or  the  guidance 
contained  within  the  NHSDA,  to  secure 
State  legislative  approval  when 
necessary,  and  set  up  the  infrastructure 
to  perform  the  testing  program  has 
precluded  States  from  obtaining 
emission  reductions  from  enhanced  1/M 
by  November  15.  1996. 

Given  the  heavy  reliance  by  many 
States  on  enhanced  I/M  programs  to 
help  satisfy  15%  ROP  plan 
requirements,  and  the  recent  NHSDA 
and  regulatory  changes  regarding 
enhanced  I/M  programs.  EPA  has 
recognized  that  it  is  not  possible  for 
many  States  to  achieve  the  portion  of 
the  15%  ROP  reductions  that  are 
attributed  to  enhanced  I/M  by 
November  15. 1996.  Under  these 
circumstances,  disapproval  of  the  15% 
ROP  plan  SIPs  would  serve  no  purpose. 
Consequently,  under  certain 
circumstances.  EPA  will  allow  States 
that  pursue  re-design  of  enhanced  I/M 
programs  to  receive  emission  reduction 
credit  from  these  programs  in  their  15% 
ROP  plans,  even  though  the  emission 
reductions  from  the  I/M  program  will 
occur  after  November  15. 1996. 

Specifically,  the  EPA  will  approve 
15%  ROP  SIPs  if  the  emission 
reductions  frt)m  the  revised,  enhanced  1/ 
M  programs,  as  well  as  from  the  other 
15%  ROP  plan  measures,  will  achieve 
the  15%  level  as  soon  after  November 
15, 1996,  as  practicable.  To  make  this 
"as  soon  as  practicable"  determination, 
the  EPA  must  determine  that  the  15% 
ROP  plan  contains  all  VOC  control 
strategies  that  are  practicable  for  the 
nonattainment  area  in  question  and  that 
meaningfully  accelerate  the  date  by 
which  the  15%  level  is  achieved.  The 
EPA  does  not  believe  that  measures 
meaningfully  accelerate  the  15%  date  if 
they  provide  only  an  insignificant 
amount  of  reductions. 


Indiana's  enhanced  I/M  program  for 
Lake  and  Porter  Counties  was  approved 
by  EPA  on  March  19, 1996  (61  FR 
11142),  and  the  State  began  testing 
vehicles  under  the  new  program  on 
January  1, 1997.  A  single  contractor, 
Envirotest,  Inc.,  operates  a  test -only 
centralized  network  for  inspections  and 
re-inspection.  The  Indiana  I/M  program 
requires  coverage  of  all  1976  and  newer 
gasoline  powered  light  duty  passenger 
cars  and  light  duty  trucks  up  to  9.000 
pounds  Gross  Vehicle  Weight  Rating 
(GVWR).  All  applicable  1981  and  newer 
vehicles  will  be  subject  to  a  transient, 
mass  emissions  tailpipe  test  that 
includes  the  purge  and  pressure  test.  All 
applicable  1976  through  1980  vehicles 
will  be  subject  to  a  BAR90  single-speed 
^idle  test  that  includes  the  pressure  test. 
The  I/M  contractor  has  acquired  all  the 
emission  test  sites  required  under  the 
State  I/M  contract,  and  all  the  test 
stations  required  have  been  constructed. 

EPA  has  analyzed  Indiana's  enhanced 
I/M  program  to  predict  when  the 
emission  reductions  claimed  in  the  Lake 
and  Porter  Counties  15%  ROP  plan  for 
the  program  will  actually  be  secured. 
This  analysis  was  based  on  the 
methodology  specified  in  EPA's  policy 
memoranda.  "Date  by  Which  States 
Need  to  Achieve  all  the  Reductions 
Needed  for  the  15%  Plan  from  I/M  and 
Guidance  for  Recalculation,"  August  13, 
1996.  and  "Modeling  15%  VOC 
Reduction(s)  ftt>m  I/M  in  1999 — 
Supplemental  Guidance,"  December  23. 
1996.  MOBILE5b  runs  were  used  to 
evaluate  the  credit  using  inputs  that 
reflect  actual  program  startup.  Some  of 
the  input  parameters  of  the  modeling 
included:  a  )anuary  1. 1997.  program 
start  date;  start-up  cutpoints  as 
recommended  by  EPA;  and  expected 
evaporative  test  procedures  available  at 
start-up.  The  State  has  taken  credit  in 
the  Lake  and  Porter  Counties  15%  ROP 
plan  for  6,817  lbs  VOC/day,  or  3.41  tons 
per  day  reductions  from  enhanced  I/M. 
Based  on  EPA's  analysis,  the  emission 
reduction  claimed  will  be  secured  by 
November  1999.  (See  EPA's  August  13, 
1996,  policy  memorandum  titled  "Etete 
by  Which  States  Need  to  Achieve  all  the 
Reductions  Needed  for  the  15%  Plan 
from  I/M  and  Guidance  for 
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Recalculation,"  for  further  discussion 
on  the  November  1999  date). 

To  determine  whether  there  are  other 
available  potential  control  measures 
which  can  meaningfully  accelerate  the 
date  by  which  15%  emission  reduction 
in  Lake  and  Porter  Counties  can  be 
achieved,  EPA  compared  the  Lake  and 
Porter  Counties  15%  ROP  and 
contingency  plans  with  control 
measures  included  in  15%  ROP  plans 
nation-wide,  which  are  listed  in  EPA's 
report,  "Sample  City  Analysis: 
Comparison  of  Enhanced  I/M 
Reductions  Versus  other  15  Percent  ROP 
Plan  Measiues,"  referenced  in  EPA's 
policy  document  "15%  VOC  SIP 
Approvals  and  the  'As  Soon  As 
Practicable'  Test,"  February  12,  1997. 
Based  upon  the  report.  EPA  believes 
that  there  are  no  other  potential  control 
measures  beyond  those  already 
included  in  the  Lake  and  Porter 
Counties  15%  ROP  and  contingency 
plans  which  can  secure  a  significant 
amount  of  emission  reduction  before 
November  1999. 

Because  Indiana's  enhanced  I/M 
program  will  secure  emission 
reductions  claimed  under  the  Lake  and 
Porter  Counties  15%  ROP  plan  by 
November  1999,  and  because  there  are 
no  other  potential  control  measures 
which  can  meaningfully  accelerate  the 
achievement  of  15%  reduction  in  the 
counties  before  November  1999,  the 
EPA  finds  that  the  Lake  and  Porter 
Counties  15%  ROP  plan  does  secure 
15%  emission  reductions  as  soon  as 
practicable.  On  this  basis,  the  emission 
reduction  claimed  for  the  Lake  and 
Porter  Counties  enhanced  I/M  program 
under  the  15%  ROP  plan  is  approvable. 

Federal  Reformulated  Gasoline  Program 

The  federal  reformulated  gasoline 
program  (40  CFR  part  80.  subpart  D) 
requires  gasoline  providers  in  Lake  and 
Porter  Counties  to  sell  only  gasoline 
which  |p^ets  certain  blending 
requirements  to  reduce  pollution.  The 
VC)C  reduction  firom  reformulated 
gasoline  was  determined  using  the 
MOBILESa  model  to  estimate  the 
difference  between  1996  highway 
mobile  source  emissions  at  RVP  9.0,  the 
level  of  control  upon  gasoline  in  Lake 
and  Porter  Counties  before  the 
reformulated  gasoline  requirement,  and 
1996  highway  mobile  source  emissions 
with  reformulated  gasoline.  Indiana  has 
credited  a  14,905  Ibs/day  emission 
reduction  bom  this  program,  which  is 
acceptable. 

Stage  n  Gasoline  Vapor  Recovery  Rule 

Indiana's  Stage  n  rule  (326  lAC  8-4- 
6)  requires  facilities  that  sell  more  than 
10,000  gallons  of  gasoline  per  month  to 


operate  Stag6  II  vapor  recovery  systems 
certified  to  have  a  control  effectiveness 
of  at  least  95%.  Indiana  has  estimated 
that  the  rule  has  a  84%  program  in-use 
efficiency,  accounting  for  annual 
inspection  program  effects  and  the 
exemption  of  facilities  with  a  monthly 
gasoline  throughput  of  less  than  10,000 
gallons.  Indiana  has  credited  a  9,824  lbs 
VOC/day  emission  reduction  from  this 
rule,  which  is  acceptable. 

Federal  AIM  Coatings  Rule 

Putrsuant  to  section  183(e)  of  the  Act, 
EPA  proposed  on  June  25,  1996  (61  FR 
32729),  a  national  rule  requiring 
manufacturers  of  AIM  coatings  to  meet 
VOC  content  limitations.  The  March  7, 
1996.  EPA  memorandum  "Update  on 
the  Credit  for  the  15  Percent  Rate-of- 
Progress  Plans  for  Reductions  from  the 
Architectural  and  Industrial 
Maintenance  Coatings  Rule"  allows 
States  to  take  credit  for  a  20%  reduction 
in  AIM  coating  emissions,  even  though 
promulgation  of  the  nde  has  been 
delayed.  Based  on  this  policy,  Indiana 
has  taken  an  emission  reduction  credit 
of  2.920  lbs  VOC/day,  which  is 
acceptable. 

Non-CTG  RACT  Rule 

Indiana's  Non-CTG  RACT  rule  (326 
lAC  8-7)  requires  VOC  controls  on 
sources  which  have  the  potential  to  emit 
25  tons  of  VOC  emissions  per  year,  and 
are  not  already  covered  under  an 
existing  CTG  or  part  of  a  post-1990  CTG 
category.  ■*  Sources  subject  to  this  rule 
are  allowed  to  demonstrate  compliance 
by  choosing  among  any  one  of  the 
following  three  available  options:  (1) 
achieve  an  overall  VOC  reduction  in 
baseline  actual  emissions  of  98%  by  the 
addition  of  add-on  controls  or 
documented  reduction  in  VOC- 
containing  materials  used;  (2)  achieve  a 
level  of  reduction  equal  to  81%  of 
baseline  actual  emission  by  the  same 
means  as  stated  above,  where  it  is 
demonstrated  that  a  98%  reduction  in 
source  emissions  is  not  achievable;  or 
(3)  achieve  an  alternative  overall 
emission  reduction  by  the  application  of 
RACT  as  determined  by  the  State  and 
EPA.  Indiana  estimates  that  the  rule's 
overall  control  efficiency  is  81%,  and 
has  a  rule  effectiveness  of  80%.  Indiana 
has  credited  4,559  lbs  VOC/day  in 


'  RACT  is  the  lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting  by  the 
application  of  control  technology  that  is  reasonably 
available,  considering  technological  and  economic 
feasibility.  CTGs  are  EPA  documents  which  provide 
recommendations  on  what  EPA  considers  the 
presumptive  norm  for  RACT  for  particular 
industries.  Indiana  was  required  to  adopt  the  Non- 
CTG  RACT  rule  by  section  182(b)(2)  of  the  Act 


emission  reductions  from  this  rule, 
which  is  acceptable. 

Keil  Chemical  Agreed  Order 

Keil  Chemical  is  required  under  a  JxJy 
29,  1994.  agreed  order  (Cause  No.  A- 
2250)  to  limit  emissions  from  its  Pyro- 
Chek  stack  to  15  tons  of  VOC/year  by 
operating  a  carbon  adsorption  add-on 
control  device.  Indiana  credits  this 
device  to  reduce  emissions  by  5,327  lbs 
VOC/day,  which  is  acceptable. 

Coke  Oven  Battery  Shutdowns  at  Inland 
Steel  Flat  Products 

Inland  Steel  is  required  under 
Indiana's  Particulate  Matter  rule  326 
L\C  6-l-10il(k)(5)  to  shut  down 
niunbers  6  through  1 1  coke  batteries 
before  1996.  The  1990  base-year 
inventory  emissions  from  these  coke 
batteries,  23,609  lbs  VOC/day,  are  being 
credited  as  emission  reductions.  Indiana 
is  using  22,850  lbs  V(X7day  towards  the 
15%  ROP  plan,  and  759  lbs  VOC/day  as 
a  contingency  measure.  These 
reductions  are  acceptable. 

Residential  Open  Burning  Rule 

Under  Indiana's  rule  326  lAC  4-1, 
residential  open  burning  is  banned  in 
Lake  and  Porter  Counties.  Indiana 
estimates  80%  emission  reduction  and 
80%  rule  effectiveness  from  this  rule. 
An  emissions  reduction  credit  of  929  lbs 
VOC/day  from  the  rule  is  acceptable. 

Municipal  Solid  Waste  Landfills  Rule 

The  State  rule  326  L\C  8-8  applies  to 
neVv  and  existing  municipal  solid  waste 
landfills  emitting  greater  than  55  tons  of 
non-methane  organic  compounds  per 
year  and  with  a  minimum  design 
capacity  of  100.000  megagrams  of  solid 
waste.  The  rule  requires  the  operation  of 
a  landfill  gas  collection  system  and 
combustion  device.  Based  on  a 
destruction  efficiency  of  98%  and 
collection  efficiencies  ranging  from  50% 
to  60%,  Indiana  estimates  that  an 
overall  VCX!  emission  control  efficiency 
of  49%  may  be  achieved,  with  80%  rule 
effectiveness.  Indiana  has  credited  an 
emission  reduction  of  1,132  lbs  VOC/ 
day  frtim  this  rule,  which  is  acceptable. 

Coke  Oven  NESHAP 

This  federal  rule  (40  CFR  part  63, 
subpart  L)  applies  to  all  by-product  coke 
ovens  and  nonrecovery  coke  ovens  as 
stipulated  in  the  rule.  The  hazardous  air 
pollutants  regulated  under  the  rule  are 
also  VOC.  The  rule  is  estimated  to  have 
a  15%  and  52%  control  efficiency  for 
topside  leaks  and  charging,  respectively, 
along  with  80%  rule  effectiveness.  An 
emission  reduction  of  1.226  lbs  VOC/ 
day  has  been  credited  from  this  rule, 
which  is  acceptable. 
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Automobile  Refinishing  Rule 

The  State  rule  326  lAC  8-10  requires 
automobile  and  mobile  equipment 
refinishing  shops  to  use  lower  VCXD 
coatings,  less-emitting  spray-gxu  and 
spray-gun  cleaning  equipment,  and 
improved  work  practices  to  reduce 
VOC.  To  improve  rule  effectiveness,  this 
rule  also  requires  refinishing  coating 
suppliers  in  the  area  to  sell  only 
coatings  which  meet  the  VOC  limits 
required  in  the  rule.  In  addition  to 
documentation  contained  in  the 
submittal,  Indiana  submitted 
supplemental  documentation  which 
indicates  that  an  overall  77.8%  emission 
reduction  can  be  expected  from  all  the 
control  measures  required  by  this  rule, 
with  100%  rule  effectiveness.  This 
docimaentation  has  been  included  in  the 
docket  for  this  rulemaking.  Indiana  has 
taken  an  emission  reduction  credit  of 
4,679  lbs  VOC/day  from  this  rule,  which 
is  acceptable. 


VOL  Storage  Rule 

The  State  rule  326  lAC  8-9  requires 
special  roof  design  and  sealing 
requirements  for  certain  VOL  storage 
vessels.  Indiana  is  only  taking  credit 
from  controls  on  external  floating  roof 
tanks  and  fixed  roof  tanks,  assuming 
96%  and  50%  control  efficiency, 
respectively,  as  contingency  measures. 
The  emission  credit  taken  for  the  VOL 
storage  rule,  2,620  lbs  VOC/day,  is 
acceptable. 

The  Lake  and  Porter  Counties  15% 
ROP  and  contingency  plans  contain 
adequate  documentation  on  how  the 
expected  emission  reductions  from  the 
control  measures  were  calculated.  These 
expected  reductions  are  approvable. 

F.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (See  secUons  172(c)(6), 
110(a)(2)(A)  of  the  Act,  and  57  FR 


13556).  The  EPA  criteria  addressing  the 
enforceability  of  SIPs  and  SEP  revisions 
were  stated  in  a  September  23,  1987 
memorandum  (with  attachments)  from 
the  Assistant  Administrator  for  Air  and 
Radiation  (see  57  FR  13541). 
Nonattainment  area  plan  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)  of  the  Act). 

The  control  measures  included  in  the 
Lake  and  Porter  15%  ROP  and 
contingency  plans  have  been  fully 
adopted  by  Indiana  and  have  been 
submitted  to  EPA  as  revisions  to  the 
State's  ozone  SIP.  The  EPA  has 
independently  reviewed  each  control 
measure  to  determine  conformance  with 
SEP  requirements  under  section  110  and 
part  D  of  the  Act,  and  the  overall 
enforceability  of  the  measure's 
requirements.  Rulemaking  action  on 
each  control  measiue  is  as  follows: 


Control  measure 

Date  of  EPA  approval 

Enhar)C8d  l/M  Program  (326  lAC  13-1.1) 

Reformulated  Gasoline  (40  CFR  Part  80,  Subpart  D)  

Stage  II  Gasoline  Vapor  Recovery  (326  lAC  8-4-6) 

March  19,  1996  (61  FR  1 1 142). 

Federal  regulation  promulgated  February  16,  1994,  (59  FR  7716). 

April  28.  1994  (59  FR  21942) 

Federal  AIM  Coatings  Rule  

NorvCTG  RACT  (326  lAC  8-7) 

Proposed  federal  regulation  lor  which  Indiana  can  take  credit.  (See 
memorandum  dated  March  7.  1996,  from  John  Settz,  Director,  Office 
of  Air  Quality  Planning  and  Standards  to  Regional  Air  Diviskxi  Direc- 
tors.) 

July  5   1995  (60  FR  34857) 

Keil  Ctiemical  July  29,  1994,  Agreed  Oder 

Date  of  EPA  approval  action  is  date  of  today's  Federal  Register.  See 

discusskxi  below. 
February  1.  1996  (61  FR  3581). 
June  15.  1995  (60  FR  31412) 

Residential  Open  Burning  Ban  (326  lAC  4-1)  

Coke  Oven  Battery  Shutdown  (326  1  AC  6-1   10.1(k)(5))  

Municipal  Solid  Waste  Landlills  (326  lAC  8-8)  

Coke  Oven  NESHAP  (40  CFR  Part  60.  Subpart  L) 

January  17,  1997  (62  FR  2591). 

Federal  regulation  promulgated  October  27,  1993  (58  FR  57911). 

June  13,  1996  (61  FR  29965). 

January  17,  1997  (62  FR  2593). 

Auto  Refinishing  (326  lAC  8-10)  

Volatile  Organic  bquKl  Storage  Tanks  (326  lAC  8-9) 

The  agreed  order  for  Keil  Chemical  is 
being  approved  in  today's  direct  final 
rulemakihg  action.  A  discussion  of  this 
approval  is  included  in  part  V  of  this 
rulemaking  action. 

G.  Transportation  Conformity  1996 
Mobil^  Source  Emissions  Budget 

Section  176(c)  requires  States  to 
submit  SIP  revisions  establishing  the 
State's  criteria  and  procedures  for 
assessing  the  conformity  of  federal 
actions  (transportation  and  general)  to 
the  SIP's  purpose  of  eliminating  or 
reducing  the  severity  and  number  of 
violations  of  the  NAAQS  and  achieving 
expeditious  attainment  of  such 
standards,  and  that  such  activities  will 
not:  (1)  Cause  or  contribute  to  any  new 
violation  of  any  standard  in  any  area,  (2) 
increase  the  frequency  or  severity  of  any 
existing  violation  of  any  standard  in  any 
area,  or  (3)  delay  timely  attainment  of 
any  standard  or  any  required  interim 


emission  reductions  or  other  milestones 
in  any  area.  To  assure  conformity  with 
the  SIP,  conformity  analyses  for 
transportation  projects  must  take  into 
account  the  amount  of  on-road  mobile 
source  emissions  that  can  be  emitted  in 
accordance  with  SIP  emission  reduction 
milestones.  For  the  purposes  of  EPA 
transportation  conformity 
determinations,  the  1996  emission  level 
for  on-road  mobile  sources  that  is 
achieved  from  the  15%  ROP  plan, 
constitutes  the  1996  VOC  mobile  source 
emission  budget  for  Lake  and  Porter 
Counties.  This  level,  which  is  derived 
from  MOBILE5a  using  1996  projected 
on-road  mobile  source  emissions  with 
reformulated  gasoline  and  enhanced  1/ 
M,  is  50,015  lbs/day.  Therefore,  final 
approval  of  the  15%  ROP  plan  also 
approves  the  1996  mobile  source  VOC 
emission  budget. 

For  years  after  1996,  conformity 
determinations  addressing  VOCs  must 


demonstrate  consistency  with  this  plan 
revision's  motor  vehicle  emissions 
budget,  and  satisfaction  of  the  build/no- 
build  test.  Final  approval  of  this  15% 
ROP  plan  would  not  eliminate  tl^  need 
for  a  build/no-build  test  for  oxides  of 
nitrogen. 

H.  Concluding  Statement  on  15%  ROP 
and  Contingency  Plans 

The  EPA  has  reviewed  the  Lake  and 
Porter  Counties  15%  ROP  and 
contingency  plans  SIP  revisions 
submitted  to  EPA  as  described  above, 
and  finds  that  the  plans  satisfy  the 
requirements  of  sections  172(c)(9), 
182(b)(1),  and  182(c)(9)  of  the  Act,  as 
well  as  EPA  guidance  for  such  plans. 
Therefore,  the  EPA,  in  this  action,  is 
approving  these  plans  as  revisions  to  the 
Indiana  ozone  SO*. 
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V.  Analjrsis  of  Keil  Chemical  Agreed 
Order 

A  July  29. 1994,  agreed  order  (Cause 
No.  A-2250)  between  IDEM  and  Keil 
Chemical  was  included  in  the  Lake  and 
Porter  Counties  15%  ROP  and 
contingency  plans  SIP  submittal  as  a 
control  measiire  for  the  15%  ROP  plan. 
Keil  Chemical  operates  a  Pyro-Chek 
manufactiuing  process  in  Hammond, 
Lake  County,  Indiana.  The  1990  plant 
VOC  emissions  from  the  Pyro-Chek 
stack  were  estimated  to  be  5,060  lbs 
V(X:/day,  and,  if  left  uncontrolled,  were 
projected  to  be  approximately  5,464  lbs 
VOC/day  in  1996.  Pursuant  to  the 
agreed  order  with  IDEM,  Keil  Chemical 
installed  and  began  operation  of  a 
carbon  adsorption  system  to  limit  VOC 
emissions  from  the  Pyro-Chek  process 
stack  to  15  tons  of  VOC  per  year.  The 
agreed  order  also  requires  Keil  Chemical 
to  implement  a  fugitive  emission  control 
program  and  limits  total  emissions  from 
the  plant  to  25  tons  of  VCX!  per  year.  In 
today's  action,  EPA  is  approving  the 
July  29, 1994,  Agreed  Order  as  a 
revision  to  the  Indiana  ozone  SIP.  As  a 
result  of  the  control  placed  on  the  Pyro- 
Chek  stack,  Indiana  is  claiming  5,327 
lbs  VOC/day  in  emissions  reductions 
from  the  stack. 

VI.  Final  Rulemaking  Action 

The  EPA  approves  Indiana's  15% 
ROP  plan  for  Lake  and  Porter  Counties, 
3%  contingency  plan  for  Lake  and 
Porter  Counties,  and  the  Keil  Chemical 
Agreed  Order,  as  revisions  to  the  SIP. 
For  transportation  conformity  purposes, 
final  approval  of  the  15%  ROP  plan  also 
approves  the  1996  mobile  source 
emission  budget  of  50,015  lbs  VOC/day. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  June  2, 1997 
unless,  by  May  5, 1997,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  conunents, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  rulemaking  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  conunents  are  received,  the  public 


is  advised  that  this  action  will  be 
effective  on  June  2, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  hiture 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Vn.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorardum  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  section  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  smaU  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
natiu«  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA.,  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 


includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  section 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
(Dourt  of  Appeals  for  the  appropriate 
circuit  by  June  2, 1997.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations. 
Incorporation  by  reference.  Ozone. 

Dated:  February  19, 1997. 
MicfaeUe  D.  Jordin, 
Acting  Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(112)  to  read  as 
follows: 
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§52.770    ktontification  of  plan. 

•  •        •        •        • 

(O*  •  * 

(112)  On  June  26,  1995,  Indiana 
submitted  an  agreed  order  with  Keil 
Chemical  Division,  Ferro  Corporation 
(Keil  Chemical)  requiring  volatile 
organic  compound  emission  control  at 
Keil  Chemical's  Pyro-Chek 
manufact\iring  process,  located  in 
Hammond,  Lake  County,  Indiana. 

(i)  Incorporation  by  reference.  Agreed 
Order  of  the  Indiana  Department  of 
Environmental  Management,  Cause  No. 
A-2250,  adopted  and  effective,  July  29, 
1994. 

3.  Section  52.777  is  amended  by 
adding  paragraphs  (k)  and  (1)  to  read  as 
follows: 

§52.777    Control  strategy:  Pttotochamical 
oxidants  (^ydf  ocaitwn). 

*  «        *        *        * 

(k)  On  June  26,  1995.  Indiana 
submitted  a  15  percent  rate-of-progress 
plan  for  the  Lake  and  Porter  Counties 
portion  of  the  Chicago-Gary-Lake 
County  ozone  nonattainment  area.  This 
plan  satisfies  the  counties'  requirements 
under  section  182(b)(1)  of  the  Clean  Air 
Act,  as  amended  in  1990. 

(1)  On  June  26,  1995,  Indiana 
submitted  a  3  percent  contingency  plan 
for  the  Lake  and  Porter  Counties  portion 
of  the  Chicago-Cary-Lake  County  ozone 
nonattainment  area.  This  plan  satisfies 
the  counties'  requirements  under 
section  172(c)(9)  and  182(c)(9)  of  the 
Clean  Air  Act,  as  amended  in  1990. 

[FR  Doc.  97-8383  Filed  4-2-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  1 

[GC  Doeiwt  No.  95-21;  FCC  97-02] 

Ex  Parte  Presentations  in  Commission 
Proceedings 

AGQICY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  amends  its 
regulations  concerning  ex  parte 
presentations  in  Commission 
proceedings.  The  new  rules  simplify  the 
determination  in  particular  proceedings 
of  whether  ex  parte  presentations  are 
permissible  and  whether  they  must  be 
disclosed.  The  proposed  rules  also 
modify  the  Commission's  "Sunshine 
period  prohibition."  Certain  other  minor 
amendments  of  the  rules  are  made.  The 
intended  effect  of  the  amendments  is  to 


make  the  rules  simpler  and  easier  to 
comply  with,  to  enhance  the  fairness  of 
the  Commission's  processes,  and  to 
facilitate  the  public's  abilify  to 
communicate  with  the  Commission. 
EFFECTIVE  DATE:  June  2, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Senzel,  Office  of  General 
Counsel  (202)  418-1760. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  GC  Docket  No.  95-21, 
adopted  on  March  13, 1997,  and 
released  March  19,  1997.  The  full  text 
of  the  report  and  order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street  NW., 
Washington  D.C.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc..  Suite  140.  2100  M  Street  NW., 
Washington.  D.C.  20037.  telephone 
(202) 857-3800. 

Summary  of  Report  and  Order 

1.  In  this  report  and  order,  the 
Commission  revises  its  rules  governing 
ex  parte  presentations  in  Commission 
proceedings.  The  revision  is  intended  to 
make  the  rules  simpler  and  clearer,  and 
thus  more  effective  in  ensuring  fairness 
in  Commission  proceedings.  The 
Commission  stresses  that  the  ex  parte 
rules  are  important  and  that  full 
compliance  is  expected. 

2.  The  Commission  revises  its  system 
for  specifying  whether  proceedings  are 
"restricted,"  "permit-but-disclose"  or 
"exempt,"  which  determine  how  ex 
parte  presentations  are  treated  in  that 
proceeding  subject  to  specific 
exceptions.  (An  ex  parte  presentation  is 
a  communication  to  a  Commission 
decisionmaker  concerning  the  outcome 
or  merits  of  a  proceeding  which — if 
written — is  not  served  on  all  parties 
and — if  oral — is  made  without  notice 
and  the  opportiuiity  for  all  parties  to  be 
present.)  In  restricted  proceedings,  ex 
parte  presentations  are  prohibited.  In 
permit-but-disclose  proceedings,  ex 
parte  presentations  are  permitted  but 
must  be  disclosed  on  the  record  of  the 
proceeding.  In  exempt  proceedings,  ex 
parte  presentations  may  be  made 
without  limitation.  The  revised  rules 
adopt  a  simplified  system  for 
determining  the  status  of  a  proceeding. 

3.  Under  this  system,  all  proceedings 
not  s[>ecifically  designated  as  exempt  or 
permit-but-disclose  (either  by  the  rules 
or  by  order  or  public  notice  in  an 
individual  proceeding)  are  restricted 
from  the  point  that  someone  becomes  a 
"parfy"  to  the  proceeding.  Thus,  the 
extent  of  the  restriction  is  governed  by 


the  definition  of  "party."  If  there  is  only 
a  single  "party"  (as  defined  in  the  ex 
parte  rules)  in  a  restricted  proceeding, 
the  Commission  and  the  party  may 
freely  make  presentations  to  each  other 
because  there  is  no  other  party  to  be 
served  or  with  a  right  to  be  present.  If 
there  are  additional  parties,  then  those 
parties  must  be  served  or  be  given  an 
opportunity  to  be  present.  Under  the 
rules,  parties  include:  (l)  any  person 
who  files  an  application,  waiver  request, 
petition,  motion,  request  for  a 
declaratory  ruling,  or  other  filing 
seeking  affirmative  relief  (including  a 
Freedom  of  Information  Act  request), 
and  any  person  who  files  a  written 
submission  referencing  and  regarding 
such  pending  filing  which  is  served  on 
the  filer,  or,  in  the  case  of  an 
application,  any  person  filing  a 
mutually  exclusive  application;  (2)  any 
person  who  files  a  complaint  which  is 
served  on  the  subject  of  the  complaint 
or  which  is  a  formal  complaint  under  47 
U.S.C.  §  208  and  §  1.721  of  our  rules, 
and  the  person  who  is  the  subject  of 
such  a  complaint;  (3)  any  person  who 
files  a  petition  to  revoke  a  license  or 
other  authorization  or  a  petition  for  an 
order  to  show  cause  and  the  licensee  or 
entify  who  is  the  subject  of  the  petition; 
(4)  the  subject  of  an  order  to  show 
cause,  hearing  designation  order,  notice 
of  apparent  liabilify,  or  similar  notice  or 
order,  or  petition  for  such  notice  or 
order,  or  any  other  person  who  has 
otherwise  been  given  formal  parfy  status 
in  a  proceeding;  and  (5)  in  a  rulemaking 
proceeding  (other  than  a  broadcast 
allotment  proceeding)  or  a  proceeding 
before  a  Joint  Board  or  before  the 
Commission  to  consider  the 
recommendation  of  a  Joint  Board,  the 
general  public.  To  be  deemed  a  party,  a 
person  must  make  the  relevant  filing 
with  the  Secretary,  the  relevant  Bureau 
or  Office,  or  the  Commission  as  a  whole. 
Written  submissions  made  only  to  the 
Chairman  or  an  individual 
Commissioner  will  not  confer  party 
status  since  such  filings  do  not 
demonstrate  the  requisite  intent  or 
formalify  for  party  status. 

4.  A  few  matters  will  continue  to  be 
expressly  classified  as  exempt.  These 
include  (1)  notice  of  inquiry 
proceedings,  (2)  petitions  for 
rulemaking,  (3)  tariff  proceedings  before 
they  are  set  for  investigation,  and  (4) 
proceedings  involving  complaints 
which  are  not  served  on  the  target  of  the 
complaint,  are  informal  §  208 
complaints,  or  are  cable  rate  complaints 
not  filed  on  the  standard  complaint 
form. 

5.  Other  proceedings  are  classified  as 
permit-but-disclose  (a  term  replacing 
the  former  term  "nonrestricted).  These 
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include:  (1)  declaratory  ruling 
proceedings;  (2)  proceedings  under  47 
U.S.C.  §  214(a)  that  do  not  involve 
applications  under  Title  III  of  the 
Communications  Act;  and  (3)  Freedom 
of  Information  Act  requests.  As  under 
current  practice,  however,  the 
Commission  may  decide  on  a  case-by- 
case  basis  that  because  a  petition  for 
declaratory  relief  predominately 
concerns  the  rights  of  particular  parties, 
it  should  be  treated  as  restricted,  and 
may  so  modify  treatment  of  the 
proceeding.  Applications  for  a  Cable 
Landing  Act  license  are  similar  to  §  214 
applications  (and  often  filed  in 
conjunction  therewith),  and  the  new 
rules  also  expressly  subject  them  to 
permit-but-disclose  procedures,  again 
provided  that  no  Title  ni  applications 
are  involved.  Permit-but-disclose 
proceedings  also  include:  (1)  tariff 
investigations  which  have  been  set  for 
investigation  under  47  U.S.C.  §  204;  (2) 
proceedings  conducted  pursuant  to  47 
U.S.C.  §  220(b)  for  prescription  of 
common  carrier  depreciation  rates 
(upon  release  of  a  public  notice  of 
specific  proposed  depreciation  rates); 
and  (3)  proceedings  to  prescribe  a  rate 
of  retxu-n  imder  47  U.S.C.  §  205. 
Additionally,  the  Commission  will 
continue  to  treat  proceedings  before  a 
Joint  Board  or  before  the  Commission 
involving  a  recommendation  bom  a 
Joint  Board  as  permit-but-disclose. 
Proceedings  involving  cable  rate 
complaints  under  47  CFR  §  543(c)  £md 
filed  on  the  required  form  (FCC  form 
329)  will  also  be  treated  as  permit-but- 
disclose. 

6.  The  Commission  also  makes  an 
exception  to  its  Sunshine  period 
prohibition.  Pursuant  to  the  rules,  once 
a  proceeding  has  been  placed  on  a 
sunshine  notice,  no  presentations, 
whether  ex  parte  or  not,  are  permitted 
until  the  Commission  has  released  the 
full  text  of  the  order  in  the  proceeding 
noticed  in  the  Sunshine  notice,  deleted 
the  item  from  the  sunshine  agenda,  or 
retiimed  the  item  for  further  staff 
consideration.  The  prohibition  is 
intended  to  give  the  Commission  "a 
period  of  repose"  in  which  to  make 
decisions.  The  Commission  exempts 
from  the  prohibition  the  discussion  of 
recent  Commission  actions  at  widely- 
attended  meetings  or  symposia. 

7.  The  Commission  also  modifies  the 
ex  parte  rules  in  certain  respects.  It 
gives  additional  authorify  to  the  Office 
of  General  Counsel  to  evaluate  alleged 
ex  parte  violations.  It  increases  to  at 
least  two  a  week  the  frequency  of 
publishing  lists  of  ex  parte 
presentations.  It  also  clarifies  several 
aspects  of  the  rules  and  codifies  some 
existing  interpretations  and  policies. 


Regulatory  Flexibilify  Certification 

8.  The  NPRM  (60  FR  8995  (February 
16,  1995))  incorporated  an  Initial 
Regulatory  Flexibility  Analysis  (IFRA) 
of  the  proposed  rules  pursuant  to  5 
U.S.C.  §  605.  No  comments  were 
received  indirect  response  to  the  IFRA. 
Section  604  of  the  Regulatory  Flexibility 
Act,  as  amended,  requires  a  final 
regulatory  flexibility  analysis  in  a  notice 
and  comment  rulemaking  proceeding 
unless  the  Commission  certifies  that 
"the  rule  will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities."  5 
U.S.C.  §  605(b).  The  Commission 
believes  that  the  rules  it  adopted  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

9.  As  noted  above,  the  Commission's 
purpose  in  revising  the  ex  parte  rules  is 
to  simplify  and  clarify  them.  It  finds 
that  the  modifications  do  not  impose 
any  additional  compliance  burden  on 
persons  dealing  with  the  Commission 
including  small  entities.  It  also  finds 
that  the  revised  rules  clarify  the 
situations  in  which  ex  parte 
presentations  are  permissible,  when 
they  must  be  reported  on  the  record, 
and  when  they  are  prohibited,  without 
significantly  changing  the  current  rules 
substantively.  The  Commission  believes 
that  the  revised  rules  do  not  otherwise 
affect  the  rights  of  persons  to  participate 
as  parties  in  Commission  proceedings.  It 
further  finds  that  there  is  no  reason  to 
believe  that  operation  of  the  revised 
rules  will  impose  any  costs  on  parties  in 
particular  proceedings  subject  to  those 
rules,  beyond  those  costs  incurred 
under  our  former  rules.  Rather,  the 
Commission  anticipates  that  the 
revisions  will  serve  to  make  the  rules 
easier  to  comply  with  and  more 
effective  for  small  entities  as  well  as 
others.  By  increasing  the  frequency  with 
which  the  Commission  issues  reports  of 
ex  parte  presentations,  the  amended 
rules  will  make  it  easier  for  small 
entities  and  others  to  determine  when 
ex  parte  presentations  have  occurred. 

10.  Accordingly,  the  Commission 
certifies,  pursuant  to  Section  605(b)  of 
the  Regulatory  FlexibiHty  Act,  as 
amended  by  the  Contract  with  America 
Advancement  Act  of  1996  (CWAAA), 
Public  Law  No.  104-121. 110  Stat.  847 
(1996).  that  the  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  5 
U.S.C.  §  605(b). 


List  of  Subiects  in  47  CFR  Parts  0 
and  1 

Administrative  practice  and 
procedure,  Radio.  Telecommunications, 
Television. 

Federal  Conununications  Conunlssion 
Wiliiam  F.  Caton. 
Acting  Secretary. 

Rule  Changes 

Parts  0  and  1  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  Sec.  5,  48  SUt.  1068.  as 
amended;  47  U.S.C.  155.  225.  unless 
otherwise  noted. 

2.  Section  0.11(a)(9)  is  revised  to  read 
as  follows: 

S0.11    Functions  of  ttte  Offloe. 

(a)  •   •   • 

(9)  In  consultation  with  the  General 
Counsel,  approve  waivers  of  the 
applicability  of  the  conflict  of  interest 
statutes  pursuant  to  18  U.S.C.  205  and 
208,  or  initiate  necessary  actions  where 
other  resolutions  of  conflicts  of  interest 
are  called  for. 

•  •         •        •        • 

3.  Section  0.41  (o)  is  added  to  read  as 
follows: 

§  0.41    Functions  of  the  Office. 

•  *        *        *        « 

(o)  To  serve  as  the  principal  operating 
office  on  ex  parte  matters  involving 
restricted  proceedings.  To  review  and 
dispose  of  all  ex  parte  communications 
received  from  the  public  and  others. 

4.  Section  0.251(h)  is  added  to  read  as 
follows: 

§  0.251    Auttiority  delegated. 

***** 

(h)  The  General  Counsel  is  delegated 
authority  to  issue  rulings  on  whether 
violations  of  the  ex  parte  rules  have 
occurred. 

PART  1— PRACTICE  AND 
PROCEDURE 

5.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151. 154.  303,  and 
309(j)  unless  otherMrise  noted. 

6.  Section  1.1200  is  revised  to  read  as 
follows: 

§1.1200    Introduction. 

(a)  Purpose.  To  ensure  the  fairness 
and  integrity  of  its  decision-making,  the 
Commission  has  prescribed  rules  to 
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regulate  ex  parte  presentations  in 
Commission  proceedings.  These  rules 
specify  "exempt"  proceedings,  in  which 
ex  parte  presentations  may  be  made 
freely  (§  1.1204(b)).  "permit-but- 
disclose"  proceedings,  in  which  ex 
parte  presentations  to  Conunission 
decision-making  personnel  are 
permissible  but  subject  to  certain 
disclosure  requirements  (§  1.1206),  and 
"restricted"  proceedings  in  which  ex 
parte  presentations  to  and  from 
Commission  decision-making  persoiuiel 
are  generally  prohibited  (§  1.1208).  In  all 
proceedings,  a  certain  period  ("the 
Sunshine  Agenda  period")  is  designated 
in  which  all  presentations  to 
Comniission  decision-making  personnel 
are  prohibited  (§  1.1203).  The 
limitations  on  ex  parte  presentations 
described  in  this  section  are  subject  to 
certain  general  exceptions  set  forth  in 
§  1.1204(a).  Where  the  public  interest  so 
requires  in  a  particular  proceeding,  the 
Commission  and  its  staff  retain  the 
discretion  to  modify  the  applicable  ex 
parte  rules  by  order,  letter,  or  public 
notice.  Joint  Boards  may  modify  the  ex 
parte  rules  in  proceedings  before  them. 

(b)  Inquiries  concerning  the  propriety 
of  ex  parte  presentations  should  be 
directed  to  the  Office  of  General 
Counsel. 

7.  Section  1.1202  is  revised  to  read  as 
follows: 

f  1.1202    Definitions. 

For  the  purposes  of  this  subpart,  the 
following  definitions  apply: 

(a)  Presentation.  A  communication 
directed  to  the  merits  or  outcome  of  a 
proceeding,  including  any  attachments 
to  a  written  communication  or 
dociunents  shown  in  connection  with 
an  oral  presentation  directed  to  the 
merits  or  outcome  of  a  proceeding. 
Excluded  from  this  term  are 
communications  which  are 
inadvertently  or  casually  made, 
inquiries  concerning  compliance  with 
procedural  requirements  if  the 
procedural  matter  is  not  an  area  of 
controversy  in  the  proceeding, 
statements  made  by  decisionmakers  that 
are  limited  to  providing  publicly 
available  information  about  pending 
proceedings,  and  inquiries  relating 
solely  to  the  status  of  a  proceeding, 
including  inquiries  as  to  the 
approximate  time  that  action  in  a 
proceeding  may  be  taken.  However,  a 
status  inquiry  which  states  or  implies  a 
view  as  to  the  merits  or  outcome  of  the 
proceeding  or  a  preference  for  a 
particular  party,  which  states  why 
timing  is  important  to  a  particular  party 
or  indicates  a  view  as  to  the  date  by 
which  a  proceeding  should  be  resolved, 
or  which  otherwise  is  intended  to 


address  the  merits  or  outcome  or  to 
influence  the  timing  of  a  proceeding  is 
a  presentation. 

Note  to  paragraph  (a):  A  communication 
expressing  concern  about  administrative 
delay  or  expressing  concern  that  a 
prooseding  be  resolved  expeditiously  will  be 
treated  as  a  permissible  status  inquiry  so  long 
as  no  reason  is  given  as  to  why  the 
proceeding  should  be  expedited  other  than 
the  need  to  resolve  administrative  delay,  no 
view  is  expressed  as  to  the  merits  or  outcome 
of  the  proceeding,  and  no  view  is  expressed 
as  to  a  date  by  which  the  proceeding  should 
be  resolved.  A  presentation  by  a  party  in  a 
restricted  proceeding  requesting  action  by  a 
particular  date  or  giving  reasons  that  a 
proceeding  should  be  expedited  other  than 
the  need  to  avoid  administrative  delay  (and 
responsive  presentations  by  other  parties) 
may  be  made  on  an  ex  parte  basis  subject  to 
the  provisions  of  §  1.1204(a)(ll). 

(b)  Ex  parte  presentation.  Any 
presentation  which: 

(1)  If  written,  is  not  served  on  the 
parties  to  the  proceeding;  or 

(2)  If  oral,  is  made  without  advance 
notice  to  the  parties  and  without 
opportimity  for  them  to  be  present. 

Note  to  paragraph  (b):  Written 
communications  include  electronic 
submissions  transmitted  in  the  form  of  texts, 
such  as  by  Internet  electronic  mail. 

(c)  Decision-making  personnel.  Any 
member,  officer,  or  employee  of  the 
Commission,  or,  in  the  case  of  a  Joint 
Board,  its  members  or  their  staffs,  who 
is  or  may  reasonably  be  expected  to  be 
involved  in  formulating  a  decision,  rule, 
or  order  in  a  proceeding.  Any  person 
who  has  been  made  a  party  to  a 
proceeding  or  who  otherwise  has  been 
excluded  from  the  decisional  process 
shall  not  be  treated  as  a  decision-maker 
with  respect  to  that  proceeding.  Thus, 
any  person  designated  as  part  of  a 
separate  trial  staff  shall  not  be 
considered  a  decision-making  person  in 
the  designated  proceeding.  Unseparated 
Bureau  or  Office  staff  shall  be 
considered  decision-making  personnel 
with  respect  to  decisions,  rules,  and 
orders  in  which  their  Bineau  or  Office 
participates  in  enacting,  preparing,  or 
reviewing. 

(d)  Party.  Unless  otherwise  ordered  by 
the  Commission,  the  following  persons 
are  parties: 

(1)  Any  person  who  files  an 
application,  waiver  request,  petition, 
motion,  request  for  a  declaratory  ruling, 
or  other  filing  seeking  affirmative  relief 
(including  a  Freedom  of  Information  Act 
request),  and  any  person  (other  than  an 
individual  viewer  or  listener  filing 
comments  regarding  a  pending 
broadcast  application)  filing  a  written 
submission  referencing  and  regarding 
such  pending  filing  which  is  served  on 


the  filer,  or,  in  the  case  of  an 
application,  any  person  filing  a 
mutually  exclusive  application; 

Note  1  to  paragraph  (d):  Persons  who  file 
mutually  exclusive  applications  for  services 
that  the  Commission  has  announced  will  be 
subject  to  competitive  bidding  or  lotteries 
shall  not  be  deemed  parties  with  respect  to 
each  others'  applications  merely  because 
their  applications  are  mutually  exclusive. 
Therefore,  such  applicants  may  make 
presentations  to  the  Commission  about  their 
own  applications  provided  that  no  one  has 
become  a  party  with  resp)ect  to  their 
application  by  other  means,  e.g.,  by  filing  a 
petition  or  other  opposition  against  the 
applicant  or  an  associated  waiver  request,  if 
the  petition  or  opposition  has  been  served  on 
the  applicant. 

(2)  Any  person  who  files  a  complaint 
which  shows  that  the  complainant  has 
served  it  on  the  subject  of  the  complaint 
or  which  is  a  formal  complaint  under  47 
U.S.C.  208  and  §  1.721,  and  the  person 
who  is  the  subject  of  such  a  complaint 
that  shows  service  or  is  a  formal 
complaint  under  47  U.S.C.  208  and 
§1.721; 

(3)  Any  person  who  files  a  petition  to 
revoke  a  license  or  other  authorization 
or  who  files  a  petition  for  an  order  to 
show  cause  and  the  licensee  or  other 
entity  that  is  the  subject  of  the  petition; 

(4)  The  subject  of  an  order  to  show 
cause,  hearing  designation  order,  notice 
of  apparent  liability,  or  similar  notice  or 
order,  or  petition  for  such  notice  or 
order; 

(5)  Any  other  person  who  has 
otherwise  been  given  formal  party  status 
in  a  proceeding;  and 

(6)  In  an  informal  rulemaking 
proceeding  conducted  imder  section 
553  of  the  Administrative  Procedure  Act 
(other  than  a  proceeding  for  the 
allotment  of  a  broadcast  channel)  or  a 
proceeding  before  a  Joint  Board  or 
before  the  Commission  to  consider  the 
reconunendation  of  a  Joint  Board, 
members  of  the  general  public  after  the 
issuance  of  a  notice  of  proposed 
rulemaking  or  other  order  as  provided 
under  §  1.1206(a)(1)  or  (2). 

Note  2  to  paragraph  (d):  To  be  deemed  a 
party,  a  person  must  make  the  relevant  filing 
with  the  Secretary,  the  relevant  Bureau  or 
Office,  or  the  Commission  as  a  whole. 
Written  submissions  made  only  to  the 
Chairman  or  individual  Commissioners  will 
not  confer  party  status. 

Note  3  to  paragraph  (d):  The  foct  that  a 
person  is  deemed  a  party  for  purposes  of  this 
subpart  does  not  constitute  a  determination 
that  such  person  has  satisfied  any  other  legal 
or  pr(x»dural  requirements,  such  as  the 
operative  requirements  for  petitions  to  deny 
or  requirements  as  to  timeliness.  Nor  does  it 
constitute  a  determination  that  such  person 
has  any  other  procedural  rights,  such  as  the 
right  to  intervene  in  hearing  proceedings. 
The  Commission  or  the  staff  may  also 
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determine  in  particular  instances  that 
persons  who  qualify  as  "parties"  under 
§  1.1202(d)  should  nevertheless  not  be 
deemed  parties  for  purposes  of  this  subpart. 

Note  4  to  paragraph  (d):  Individual 
listeners  or  viewers  submitting  comments 
regarding  a  pending  broadcast  application 
pursuant  to  §  1.1204(a)(8)  will  not  become 
parties  simply  by  service  of  the  comments. 
The  Mass  McKiia  Bureau  may,  In  its 
discretion,  make  such  a  commenter  a  party, 
if  doing  so  would  be  conducive  to  the 
Commission's  consideration  of  the 
application  or  would  otherwise  be 
appropriate. 

(e)  Matter  designated  for  hearing.  Any 
matter  that  has  been  designated  for 
hearing  before  an  administrative  law 
judge  or  which  is  otherwise  designated 
for  hearing  in  accordance  with 
procedures  in  5  U.S.C.  554. 

8.  Section  1.1203  is  revised  to  read  as 
follows: 

f  1.1203    Sunshine  period  prohibition. 

(a)  With  respect  to  any  Commission 
proceeding,  all  presentations  to 
decision-makers  concerning  matters 
listed  on  a  Sunshine  Agenda,  whether 
ex  parte  or  not,  are  prohibited  during 
the  period  specified  by  paragraph  (b)  of 
this  section: 

(1)  The  presentation  is  exempt  under 
§  1.1204(a); 

(2)  The  presentation  relates  to 
settlement  negotiations  and  otherwise 
complies  with  any  ex  parte  restrictions 
in  this  subpart; 

(3)  The  presentation  occurs  in  the 
course  of  a  widely  attended  speech  or 
panel  discussion  and  concerns  a 
Commission  action  in  an  exempt  or  a 
permit-but-disclose  proceeding  that  has 
been  adopted  (not  including  private 
presentations  made  on  the  site  of  a 
widely  attended  speech  or  panel 
discussion);  or 

(4)  The  presentation  is  made  by  a 
member  of  Congress  or  his  or  her  staff, 
or  by  other  agencies  or  branches  of  the 
federal  government  or  their  staffis  in  a 
proceeding  exempt  under  §  1.1204  or 
subject  to  permit-but-disclose 
requirements  under  §  1.1206.  If  the 
presentation  is  of  substantial 
significance  and  clearly  intended  to 
affect  the  ultimate  decision,  the 
presentation  (or,  if  oral,  a  summary  of 
the  presentation)  must  be  placed  in  the 
record  of  the  proceeding  by  Commission 
staff  or  by  the  presenter  in  accordance 
with  the  procedures  set  forth  in 

§  1.1206(b). 

(b)  The  prohibition  set  forth  in 
paragraph  (a)  of  this  section  applies 
from  the  release  of  a  public  notice  that 
a  matter  has  been  placed  on  the 
Sunshine  Agenda  until  the  Commission: 

(1)  Releases  the  text  of  a  decision  or 
order  relating  to  the  matter; 


(2)  Issues  a  public  notice  stating  that 
the  matter  has  been  deleted  from  the 
Sunshine  Agenda;  or 

(3)  Issues  a  public  notice  stating  that 
the  matter  has  been  retiuned  to  the  staff 
for  further  consideration,  whichever 
occurs  first. 

9.  Section  1.1204  is  revised  to  read  as 
follows: 

§1.1204    Exempt  ex  parte  presentations 
and  proceedings. 

(a)  Exempt  ex  parte  presentations. 
The  following  types  of  presentations  are 
exempt  from  the  prohibitions  in 
restricted  proceedings  (§  1.1208),  the 
disclosure  requirements  in  permit-but- 
disclose  proceedings  (§  1.1206),  and  the 
prohibitions  during  the  Sunshine 
Agenda  and  circulation  period 
prohibition  (§1.1203): 

(1)  The  presentation  is  authorized  by 
statute  or  by  the  Commission's  rules  to 
be  made  without  service,  see,  e.g., 

§  1.333(d),  or  involves  the  filing  of 
reouired  forms; 

(2)  The  presentation  is  made  by  or  to 
the  General  Counsel  and  his  or  her  staff 
and  concerns  judicial  review  of  a  matter 
that  has  been  decided  by  the 
Commission; 

(3)  The  presentation  directly  relates  to 
an  emergency  in  which  the  safety  of  life 
is  endangered  or  substantial  loss  of 
property  is  threatened,  provided  that,  if 
not  otherwise  submitted  for  the  record. 
Commission  staff  promptly  places  the 
presentation  or  a  summary  of  the 
presentation  in  the  record  and  discloses 
it  to  other  parties  as  appropriate. 

(4)  The  presentation  involves  a 
military  or  foreign  affairs  function  of  the 
United  States  or  classified  security 
information; 

(5)  The  presentation  is  to  or  frnm  an 
agency  or  branch  of  the  Federal 
Government  or  its  staff  and  involves  a 
matter  over  which  that  agency  or  branch 
and  the  Commission  share  jurisdiction 
provided  that,  any  new  Actual 
information  obtained  through  such  a 
presentation  that  is  relied  on  by  the 
Commission  in  its  decision-making 
process  will,  if  not  otherwise  submitted 
for  the  record,  be  disclosed  by  the 
Commission  no  later  than  at  the  time  of 
the  release  of  the  Commission's 
decision; 

(6)  The  presentation  is  to  or  bom  the 
United  States  Department  of  Justice  or 
Federal  Trade  Comniission  and  involves 
a  telecommunications  competition 
matter  in  a  proceeding  which  has  not 
been  designated  for  hearing  and  in 
which  the  relevant  agency  is  not  a  party 
provided  that,  any  new  factual 
information  obtained  through  such  a 
presentation  that  is  reUed  on  by  the 
Commission  in  its  decision-making 


process  will  be  disclosed  by  the 
Commission  no  later  than  at  the  time  of 
the  release  of  the  Commission's 
decision; 

Note  1  to  paragrmph  (a):  Under  paragraphs 
(a)(5)  and  (a)(6)  of  this  section,  information 
will  be  relied  on  and  disclosure  will  be  made 
only  after  advance  coordination  with  the 
agency  involved  in  order  to  ensure  that  the 
agency  Involved  retains  control  over  the 
timing  and  extent  of  any  disclosure  that  may 
have  an  Impact  on  that  agency's 
jurisdictional  responsibilities.  If  the  agency 
involved  does  not  wish  such  information  to 
be  disclosed,  the  Commission  will  not 
disclose  it  and  will  disregard  it  In  its 
decision-making  process,  unless  it  fits  within 
another  exemption  not  requiring  disclosure 
[e.g..  foreign  aSiairs).  The  feet  that  an  agency's 
views  are  disclosed  under  paragraphs  (a)(5) 
and  (a)(6)  does  not  preclude  further 
discussions  pursuant  to;  and  in  accordance 
with,  the  exemption. 

(7)  The  presentation  is  between 
Commission  staff  and  an  advisory 
coordinating  committee  member  with 
respect  to  the  coordination  of  fi^uency 
assignments  to  stations  in  the  private 
land  mobile  services  or  fixed  services  as 
authorized  by  47  U.S.C.  332; 

(8)  The  presentation  is  a  written 
presentation  made  by  a  listener  or 
viewer  of  a  broadcast  station  who  is  not 
a  party  imder  §  1.1202(d)(1),  and  the 
presentation  relates  to  a  pending 
application  that  has  not  been  designated 
for  hearing  for  a  new  or  modified 
broadcast  station  or  license,  for  renewal 
of  a  broadcast  station  license  or  for 
assignment  or  transfier  of  control  of  a 
broadcast  permit  or  license; 

(9)  Confidentiality  is  necessary  to 
protect  persons  making  ex  parte 
presentations  from  possible  reprisals;  or 

(10)  The  presentation  is  requested  by 
(or  made  with  the  advance  approval  of) 
the  Commission  or  staff  for  the 
clarification  or  adduction  of  evidence, 
or  for  resolution  of  issues,  including 
possible  settlement,  subject  to  the 
following  limitations: 

(i)  This  exemption  does  not  apply  to 
restricted  proceedings  designated  for 
hearing; 

(ii)  In  restricted  proceedings  not 
designated  for  hearing,  any  new  written 
information  elicited  from  such  request 
or  a  summary  of  any  new  oral 
information  elicited  frnm  such  request 
shall  promptly  be  served  by  the  person 
making  the  presentation  on  the  other 
parties  to  the  proceeding.  Information 
relating  to  how  a  proceeding  should  or 
could  be  settled,  as  opposed  to  new 
information  regarding  the  merits,  shall 
not  be  deemed  to  be  new  information 
for  purposes  of  this  section.  The 
Commission  or  its  staff  may  waive  the 
service  requirement  if  service  would  be 
too  biudensome  because  the  parties  are 
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numerous  or  because  the  materials 
relating  to  such  presentation  are 
voluminous.  If  the  service  requirement 
is  waived,  copies  of  the  presentation  or 
summary  shall  be  placed  in  the  record 
of  the  proceeding  and  the  Commission 
or  its  staff  shall  issue  a  public  notice 
which  states  that  copies  of  the 
presentation  or  summary  are  available 
for  inspection.  The  Commission  or  its 
staff  may  determine  that  service  or 
public  notice  would  interfere  with  the 
effective  conduct  of  an  investigation  and 
dispense  with  the  service  and  public 
notice  reauirements; 

(iii)  If  the  presentation  is  made  in  a 
proceeding  subject  to  permit-but- 
disclose  requirements,  disclosure  must 
be  made  in  accordance  with  the 
requirements  of  §  1.1206(b),  provided, 
however,  that  the  Commission  or  its 
staff  may  determine  that  disclosure 
would  interfere  with  the  effective 
conduct  of  an  investigation  and 
dispense  with  the  disclosure 
requirement.  As  in  paragraph  (a)(10)(ii) 
of  this  section,  information  relating  to 
how  a  proceeding  should  or  could  be 
settled,  as  opposed  to  new  information 
regarding  the  merits,  shall  not  be 
deemed  to  be  new  information  for 
purposes  of  this  section; 

Note  2  to  paragraph  (a):  If  the  CommiMion 
or  its  staff  dispenses  with  the  service  or 
notice  requirement  to  avoid  interference  with 
an  investigation,  a  determination  will  be 
made  in  the  discretion  of  the  Commission  or 
its  staff  as  to  when  and  how  disclosure 
should  be  made  if  necessary.  See 
Amendment  of  Subpart  H.  Part  I.  2  FCC  Red 
60S3.  6054  11 10-14  (1987). 

(iv)  If  the  presentation  is  made  in  a 
proceeding  subject  to  the  Sunshine 
period  prohibition,  disclosure  must  be 
made  in  accordance  with  the 
requirements  of  §  1.1206(b)  or  by  other 
adequate  means  of  notice  that  the 
Commission  deems  appropriate; 

(v)  In  situations  where  new 
information  regarding  the  merits  is 
disclosed  during  settlement  discussions, 
and  the  Commission  or  staff  intends  that 
the  product  of  the  settlement 
discussions  will  be  disclosed  to  the 
other  parties  or  the  public  for  comment 
before  any  action  is  taken,  the 
Commission  or  staff  in  its  discretion 
may  defer  disclosure  of  such  new 
information  until  comment  is  sought  on 
the  settlement  proposal  or  the 
settlement  discussions  are  terminated. 

(11)  The  presentation  is  an  oral 
presentation  in  a  restricted  proceeding 
requesting  action  by  a  particular  date  or 
giving  reasons  that  a  proceeding  shoiild 
be  expedited  other  than  the  need  to 
avoid  administrative  delay.  A  summary 
of  the  presentation  shall  promptly  be 
filed  in  the  record  and  served  by  the 


person  making  the  presentation  on  the 
other  parties  to  the  proceeding,  who 
may  respond  in  support  or  opposition  to 
the  request  for  expedition,  including  by 
oral  ex  parte  presentation,  subject  to  the 
same  service  requirement. 

(b)  Exempt  proceedings.  Unless 
otherwise  provided  by  the  Commission 
or  the  staff  pursuant  to  §  1.1200(a),  ex 
parte  presentations  to  or  from 
Commission  decision-making  personnel 
are  permissible  and  need  not  be 
disclosed  with  respect  to  the  following 
proceedings,  which  are  referred  to  as 
"exempt"  proceedings: 

(1)  A  notice  of  inquiry  proceeding; 

(2)  A  petition  for  rulemaldng,  except 
for  a  petition  requesting  the  allotment  of 
a  broadcast  chaiinel  (see  also 

§  1.1206(a)(1)),  or  other  request  that  the 
Commission  modify  its  rules,  issue  a 
policy  statement  or  issue  an  interpretive 
rule,  or  establish  a  )oint  Board; 

(3)  A  tariff  proceeding  (including 
directly  associated  waiver  requests  or 
requests  for  special  permission)  prior  to 
it  being  set  for  investigation  (see  also 

§  1.1206(a)(4)); 

(4)  A  proceeding  relating  to 
prescription  of  common  carrier 
depreciation  rates  luider  section  220(b) 
of  the  Communications  Act  prior  to 
release  of  a  public  notice  of  specific 
proposed  depreciation  rates  (see  also 

§  1.1206(a)(9)); 

(5)  An  informal  complaint  proceeding 
under  47  U.S.C.  208  and  §  1.717;  and 

(6)  A  complaint  against  a  cable 
operator  regarding  its  rates  that  is  not 
filed  on  the  stfuidard  complaint  form 
required  by  §  76.951  of  this  chapter 
(FCC  Form  329). 

10.  Section  1.1206  is  revised  to  read 
as  follows: 

f  1.1206    P«nnH-but-discios«  proceedings. 

(a)  Unless  otherwise  provided  by  the 
Coounission  or  the  staff  pursuant  to 
§  1.1200(a),  tmtil  the  pnx:eeding  is  no 
longer  subject  to  administrative 
reconsitieration  or  review  or  to  judicial 
review,  ex  parte  presentations  (other 
than  ex  parte  presentations  exempt 
imder  §  1.1204(a))  to  or  from 
Commission  decision-making  personnel 
are  permissible  in  the  following 
proceedings,  which  are  referred  to  as 
permit-but-disclose  proceedings, 
provided  that  ex  parte  presentations  to 
Commission  decision-making  personnel 
are  disclosed  pursuant  to  paragraph  (b) 
of  this  section: 

(1)  An  informal  rulemaking 
proceeding  conducted  under  section 
553  of  the  Administrative  Procediue  Act 
other  than  a  proceeding  for  the 
allotment  of  a  broadcast  channel,  upon 
release  of  a  Notice  of  Proposed 
Rulemaking  (see  also  §  1.1204(b)(2)); 


(2)  A  proceeding  involving  a  rule 
change,  policy  statement  or  interpretive 
rule  adopted  without  a  Notice  of 
Proposed  Rule  Making  upon  release  of 
the  order  adopting  the  rule  change, 
policy  statement  or  interpretive  rule; 

(3)  A  declaratory  ruling  proceeding; 

(4)  A  tariff  proceeding  which  has  been 
set  for  investigation  under  section  204 
or  205  of  the  Communications  Act 
(including  directiy  associated  waiver 
requests  or  requests  for  special 
permission)  (see  also  §  1.1204(b)(4)); 

(5)  Unless  designated  for  hearing,  a 
proceeding  under  section  214(a)  of  the 
Communications  Act  that  does  not  also 
involve  applications  under  Title  III  of 
the  Communications  Act  (see  also 
§1.1208); 

(6)  Unless  designated  for  hearing,  a 
proceeding  involving  an  application  for 
a  Cable  Landing  Act  license  that  does 
not  also  involve  applications  luider 
Title  III  of  the  Communications  Act  (see 
also  §1.1208); 

(7)  A  proceeding  involving  a  request 
for  information  filed  pursuant  to  the 
Freedom  of  Information  Act; 

Note  1  to  paragraph  (a):  Where  the 
requested  information  is  the  subject  of  a 
request  for  confidentiality,  the  person  Bling 
the  request  for  confidentiality  shall  be 
deemed  a  party. 

(8)  A  proceeding  before  a  Joint  Board 
or  a  proceeding  before  the  Commission 
involving  a  recoounendation  from  a 
Joint  Board; 

(9)  A  proceeding  conducted  pursuant 
to  section  220(b)  of  the  Communications 
Act  for  prescription  of  common  carrier 
depreciation  rates  upon  release  of  a 
public  notice  of  specific  proposed 
depreciation  rates  (see  also 

§  1.1204(b)(4)); 

(10)  A  proceeding  to  prescribe  a  rate 
of  return  for  common  carriers  under 
section  205  of  the  Communications  Act; 
and 

(11)  A  cable  rate  complaint 
proceeding  pursuant  to  section  623(c)  of 
the  Communications  Act  where  the 
complaint  is  filed  on  FCC  Form  329. 

Note  2  to  paragraph  (a):  In  a  permit-but- 
disclose  proceeding  involving  only  one 
"party,"  as  defined  in  §  1.1202(d)  of  this 
subpart,  the  party  and  the  Commission  may 
freely  make  presentations  to  each  other  and 
need  not  comply  with  the  disclosure 
requirements  of  paragraph  (b)  of  this  section. 

(b)  The  folloMong  disclosure 
requirements  apply  to  ex  parte 
presentations  in  permit  but  disclose 
proceedings: 

(1)  Written  presentations.  A  person 
who  makes  a  written  ex  parte 
presentation  subject  to  this  section 
shall,  no  later  than  the  next  business 
day  after  the  presentation,  submit  two 


copies  of  the  presentation  to  the 
Commission's  secretary  under  separate 
cover  for  inclusion  in  the  public  record. 
The  presentation  (and  cover  letter)  shall 
clearly  identify  the  proceeding  to  which 
it  relates,  including  the  docket  number, 
if  any,  shall  indicate  that  two  copies 
have  been  submitted  to  the  Secretary, 
and  must  be  labeled  as  an  ex  parte 
presentation.  If  the  presentation  relates 
to  more  than  one  proceeding,  two  copies 
shall  be  filed  for  each  proceeding. 

(2)  Oral  presentations.  A  person  who 
makes  an  oral  ex  parte  presentation 
subject  to  this  section  that  presents  data 
or  arguments  not  already  reflected  in 
that  person's  written  comments, 
memoranda  or  other  filings  in  that 
proceeding  shall,  no  later  than  the  next 
business  day  after  the  presentation, 
submit  to  the  Commission's  Secretary, 
with  copies  to  the  Commissioners  or 
Commission  employees  involved  in  the 
oral  presentation,  an  original  and  one 
copy  of  a  memorandum  which 
summarizes  the  new  data  or  arguments. 
Memoranda  must  contain  a  summary  of 
the  substance  of  the  ex  parte 
presentation  and  not  merely  a  listing  of 
the  subjects  discussed.  More  than  a  one 
or  two  sentence  description  of  the  views 
and  arguments  presented  is  generally 
required.  The  memorandum  (and  cover 
letter)  shall  clearly  identify  the 
proceeding  to  which  it  relates,  including 
the  docket  number,  if  any,  shall  indicate 
that  an  original  and  one  copy  have  been 
submitted  to  the  Secretary,  and  must  be 
labeled  as  an  ex  parte  presentation.  If 
the  presentation  relates  to  more  than 
one  proceeding,  two  copies  of  the 
memorandum  (or  an  original  and  one 
copy)  shall  be  filed  for  each  proceeding. 

klole  1  to  paragraph  (b):  Where,  for 
example,  presentations  occur  in  the  form  of 
discussion  at  a  widely  attended  meeting, 
preparation  of  a  memorandum  as  specified  in 
the  rule  might  be  cumbersome.  Under  these 
circumstances,  the  rule  may  be  satisfied  by 
submitting  a  transcript  or  tape  recording  of 
the  discussion  as  an  alternative  to  a 
memorandum. 

(3)  Notwithstanding  paragraphs  (b)(1) 
and  (b)(2)  of  this  section,  in  permit-but- 
disclose  proceedings  presentations 
made  by  members  of  Congress  or  their 
staffis  or  by  an  agency  or  branch  of  the 
Federal  Government  or  its  staff  shall  be 
treated  as  ex  parte  presentations  only  if 
the  presentations  are  of  substantial 
significance  and  clearly  intended  to 
affect  the  ultimate  decision.  The 
Commission  staff  shall  prepare  a  written 
summary  of  tiny  such  oral  presentations 
and  place  them  in  the  record  in 
accordance  with  paragraph  (b)(2)  of  this 
section  and  place  any  such  written 
presentations  in  the  record  in 


accordance  with  paragraph  (b)(1)  of  this 
section. 

(4)  Notice  of  ex  parte  presentations. 
The  Commission's  Secretary  or,  in  the 
case  of  non-docketed  proceedings,  the 
relevant  Bureau  or  Office  shall  place  in 
the  public  file  or  record  of  the 
proceeding  written  ex  parte 
presentations  and  memoranda  reflecting 
oral  ex  parte  presentations.  The 
Secretary  shall  issue  a  public  notice 
listing  any  written  ex  parte 
presentations  or  written  summaries  of 
oral  ex  parte  presentations  received  by 
his  or  her  office  relating  to  any  permit- 
but-disclose  proceeding.  Such  public 
notices  should  generally  be  released  at 
least  twice  per  week. 

Note  2  to  paragraph  (b):  Interested  persons 
should  be  aware  that  some  ex  parte  filings, 
for  example,  those  not  filed  in  accordance 
with  the  requirements  of  this  paragraph  (b), 
might  not  be  placed  on  the  referenced  public 
notice.  All  ex  parte  presentations  and 
memoranda  filed  under  this  section  will  be 
available  for  public  insf>ection  in  the  public 
file  or  record  of  the  proceeding,  and  parties 
wishing  to  ensure  awareness  of  all  filings 
should  review  the  public  file  or  record. 

Note  3  to  paragraph  (b):  As  a  matter  of 
convenience,  the  Secretary  may  also  list  on 
the  referenced  public  notices  materials,  even 
if  not  ex  parte  presentations,  that  are  filed 
after  the  close  of  the  reply  comment  period 
or,  if  the  matter  is  on  reconsideration,  the 
reconsideration  reply  comment  pwriod. 

11.  Section  1.1208  is  revised  to  read 
as  follows: 

§1.1208    Restricted  proceedings. 

Unless  otherwise  provided  by  the 
Commission  or  its  staff  pursuant  to 
§  1.1200(a),  ex  parte  presentations  (other 
than  ex  parte  presentations  exempt 
under  §  1.1204  (a))  are  prohibited  in  all 
proceedings  not  listed  as  exempt  in 
§  1.1204(b)  or  permit-but-disclose  in 
§  1.1206(a)  until  the  proceeding  is  no 
longer  subject  to  administrative 
reconsideration  or  review  or  judicial 
review.  Proceedings  in  which  ex  parte 
presentations  are  prohibited,  referred  to 
as  "restricted"  proceedings,  include,  but 
are  not  limited  to.  all  proceedings  that 
have  been  designated  for  hearing, 
proceedings  involving  eunendments  to 
the  broadcast  table  of  allotments, 
applications  for  authority  under  Title  III 
of  the  Communications  Act,  and  all 
waiver  proceedings  (except  for  those 
directiy  associated  with  tariff  filings). 

Note  1  to  §  1.1208:  In  a  restricted 
proceeding  involving  only  one  "party,"  as 
defined  in  §  1.1202(d),  the  party  and  the 
Conmiission  may  freely  make  presentations 
to  each  other  because  Uiere  is  no  other  party 
to  be  served  or  with  a  right  to  have  an 
opportimity  to  be  present.  See  §  1.1202(b). 
Therefore,  to  determine  whether 
presentations  are  pennissible  in  a  restricted 


proceeding  without  service  or  notice  and  an 
opportunity  for  other  p>arties  to  be  present  the 
definition  of  a  "party"  should  be  consulted. 
Examples:  After  the  filing  of  an  imcontested 
application  or  waiver  request,  the  applicant 
or  other  filer  would  be  the  sole  party  to  the 
proceeding.  The  filer  would  have  no  other 
party  to  serve  with  or  give  notice  of  any 
presentations  to  the  Commission,  and  such 
presentations  would  therefore  not  be  "ex 
parte  presentations"  as  defined  by  §  1.1202(b) 
and  would  not  be  prohibited.  On  the  other 
hand,  in  the  example  given,  because  the  filer 
is  a  party,  a  third  person  who  wished  to  make 
a  presentation  to  the  Commission  concerning 
the  application  or  waiver  request  would  have 
to  serve  or  notice  the  filer.  Further,  once  the 
proceeding  involved  additional  "parties"  as 
defined  by  §  1.1202(d)  (e.g.,  an  opponent  of 
the  filer  who  served  the  opposition  on  the 
filer),  the  filer  and  other  parties  would  have 
to  serve  or  notice  all  other  parties. 

Note  2  to  §  1.1208:  Consistent  with 
§  1.1200(a),  the  Commission  or  its  staff  may 
determine  that  a  restricted  proceeding  not 
designated  tor  hearing  involves  primarily 
issues  of  broadly  applicable  policy  rather 
than  the  rights  and  responsibilities  of  specific 
parties  and  sp»ecify  that  the  proceeding  will 
be  conducted  in  accordance  with  the 
provisions  of  §  1.1206  governing  permit-but- 
disclose  proceedings. 

12.  Section  1.1210  is  revised  to  read 
as  follows: 

$1.1210    Prohit)ition  on  soticitation  of 
presentations. 

No  person  shall  solicit  or  encourage 
others  to  make  any  presentation  which 
he  or  she  is  prohibited  from  making 
under  the  provisions  of  this  subpart. 

13.  Section  1.1212  is  revised  to  read 
as  follows: 

$1.1212    Procedures  for  handling  of 
prohibited  ex  parte  presentations. 

(a)  Commission  personnel  who 
believe  that  an  oral  presentation  which 
is  being  made  to  them  or  is  about  to  be 
made  to  them  is  prohibited  shall 
prompUy  advise  the  person  initiating 
the  presentation  that  it  is  prohibited  and 
shall  terminate  the  discussion. 

(b)  Commission  personnel  who 
receive  oral  ex  parte  presentations 
which  they  believe  are  prohibited  shall 
forward  to  the  Office  of  General  Counsel 
a  statement  containing  the  following 
information: 

(1)  The  name  of  the  proceeding; 

(2)  The  name  and  address  of  the 
person  making  the  presentation  and  that 
person's  relationship  (if  any)  to  the 
parties  to  the  proceeding; 

(3)  The  date  and  time  of  the 
presentation,  its  duration,  and  the 
circumstances  imder  which  it  was 
made; 

(4)  A  full  siunmary  of  the  substance 
of  the  presentation; 

(5)  Whether  the  person  making  the 
presentation  persisted  in  doing  so  after 
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being  advised  that  the  presentation  was 
prohibited;  and 

(6)  The  date  and  time  that  the 
statement  was  prepared. 

(c)  Commission  personnel  who 
receive  written  ex  parte  presentations 
which  they  believe  are  prohibited  shall 
forward  them  to  the  Office  of  General 
Counsel.  V  the  circumstances  in  which 
the  presentation  was  made  are  not 
apparent  from  the  presentation  itself,  a 
statement  describing  those 
circumstances  shall  be  submitted  to  the 
Office  of  General  Counsel  with  the 
presentation. 

(d)  Prohibited  written  ex  parte 
presentations  and  all  documentation 
relating  to  prohibited  written  and  oral 
ex  parte  presentations  shall  be  placed  in 

'a  public  file  which  shall  be  associated 
with  but  not  made  part  of  the  record  of 
the  proceeding  to  which  the 
presentations  pertain.  Such  materials 
may  be  considered  in  determining  the 
merits  of  a  restricted  proceeding  only  if 
they  are  made  part  of  the  record  and  the 
parties  are  so  informed. 

(e)  If  the  General  Counsel  determines 
that  an  ex  parte  presentation  or 
presentation  during  the  Sunshine  period 
is  prohibited  by  this  subpart,  he  or  she 
shall  notify  the  parties  to  the  proceeding 
that  a  prohibited  presentation  has 
occiured  and  shall  serve  on  the  parties 
copies  of  the  presentation  (if  written) 
and  any  statements  describing  the 
circumstances  of  the  presentation. 
Service  by  the  General  Counsel  shall  not 
be  deemed  to  ciue  any  violation  of  the 
rules  against  prohibited  ex  parte 
presentations. 

(f)  If  the  General  Counsel  determines 
that  service  on  the  parties  would  be 
unduly  burdensome  because  the  parties 
to  the  proceeding  are  numerous,  he  or 
she  may  issue  a  public  notice  in  lieu  of 
service.  The  public  notice  shall  state 
that  a  prohibited  presentation  has  been 
made  and  may  also  state  that  the 
presentation  and  related  materials  are 
available  for  public  inspection. 

(g)  The  General  Counsel  shall  forward 
a  copy  of  any  statement  describing  the 
circumstances  in  which  the  prohibited 
ex  parte  presentation  was  made  to  the 
person  who  made  the  presentation. 
Within  ten  days  thereafter,  the  person 
who  made  the  presentation  may  file 
with  the  General  Counsel  a  sworn 
declaration  regarding  the  presentation 
and  the  circumstances  in  which  it  was 
made.  The  General  Counsel  may  serve 
copies  of  the  sworn  declaration  on  the 
parties  to  the  proceeding. 

(h)  Where  a  restricted  proceeding 
precipitates  a  substantial  amount  of 
correspondence  &om  the  general  public, 
the  procedures  in  paragraphs  (c) 
through  (gj  of  this  section  will  not  be 


followed  with  respect  to  such 
correspondence.  The  correspondence 
will  be  placed  in  a  public  file  and  be 
made  available  for  public  inspection. 

14.  Section  1.1214  is  revised  to  read 
as  follows: 

§1.1214    Disclosure  of  information 
concerning  violations  of  this  subpart 

Any  party  to  a  proceeding  or  any 
Conunission  employee  who  has 
substantial  reason  to  helieve  that  any 
violation  of  this  subpart  has  been 
solicited,  attempted,  or  committed  shall 
prompUy  advise  the  Office  of  General 
Counsel  in  writing  of  all  the  facts  and 
circumstances  which  are  known  to  him 
or  her. 

15.  Section  1.1216  is  revised  to  read 
as  follows: 

S  1.1216    Sanctions. 

(a)  Parties.  Upon  notice  and  hearing, 
any  party  to  a  proceeding  who  directly 
or  indirectly  violates  or  causes  the 
violation  of  any  provision  of  this 
subpart,  or  who  fails  to  repori  the  fects 
and  circumstances  concerning  any  such 
violation  as  required  by  this  subpart, 
may  be  disqualified  from  further 
participation  in  that  proceeding.  In 
proceedings  other  than  a  rulemaking,  a 
party  who  has  violated  or  caused  the 
violation  of  any  provision  of  this 
subpart  may  be  required  to  show  cause 
why  his  or  her  claim  or  interest  in  the 
proceeding  should  not  be  dismissed, 
denied,  disregarded,  or  otherwise 
adversely  affected.  In  any  proceeding, 
such  alternative  or  additional  sanctions 
as  may  be  appropriate  may  also  be 
imposed. 

(d)  Commission  personnel. 
Commission  personnel  who  violate 
provisions  of  this  subpart  may  be 
subject  to  appropriate  disciplinary  or 
other  remedial  action  as  provided  in 
part  19  of  this  chapter. 

(c)  Other  persons.  Such  sanctions  as 
may  be  appropriate  under  the 
circumstances  shall  be  imposed  upon 
other  persons  who  violate  the 
provisions  of  this  subpart. 

[FR  Doc.  97-«042  Filed  4-2-97;  8:45  am) 
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47  CFR  Part  73 

[MM  OockM  No.  95-167;  RM-8699] 

Radio  Broadcasting  Services; 
Claremore  arid  Chelsea,  OK 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Michael  P.  Stephens,  reallots 


Channel  264A  from  Claremore  to 
Chelsea,  Oklahoma,  as  the  commimity's 
first  local  aural  transmission  service, 
and  modifies  Station  KTFR's 
construction  permit  to  specify  Chelsea 
as  its  community  of  license.  See  60  FR 
56554,  November  9,  1995.  Channel 
264A  can  be  allotted  to  Chelsea  in 
compliance  with  the  Commission's 
minimum  {iistance  separation 
requirements  with  a  site  restriction  of 
2.0  kilometers  (1.2  miles)  southwest,  at 
coordinates  36-31-27  NL  and  95-26-55 
WL,  to  avoid  a  short-spacing  to  Station 
KGLC,  Channel  265A,  Miami,  OK.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  May  12, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-167, 
adopted  March  19, 1997,  and  released 
March  28, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
fixim  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW,  Suite  140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as    '' 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Claremore, 
Channel  264A  and  adding  Chelsea, 
Channel  264A. 

Federal  Communications  Commission 
John  A.  Karousos, 

Chief,  Allocations  Bmnch,  PoUcy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  97-8437  Filed  4-2-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  533 

[Docket  No.  97-15;  Notice  1] 

RIN  2127-AG64 

Light  Truck  Average  Fuel  Economy 
Standard.  Model  Year  1999 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes  the 
average  fuel  economy  standard  for  light 
trucks  manufactured  in  model  year 
(MY)  1999.  The  issuance  of  the  standard 
is  required  by  statute.  Piu^uant  to 
section  323  of  the  fiscal  year  (FY)  1997 
DOT  Appropriations  Act,  the  light  truck 
standard  for  MY  1999  is  20.7  mpg. 
DATES:  The  amendment  is  effective  May 
5,  1997.  The  standard  applies  to  the 
1999  model  year.  Petitions  for 
reconsideration  must  be  submitted 
within  45  days  of  publication. 
ADDRESSES:  Petitions  for  reconsideration 
should  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
S.W.,  Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Otto  G.  Matheke,  III,  Office  of  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW,  Washington,  DC  20590  (202- 
366-5263). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  December  1975,  during  the 
aftermath  of  the  energy  crisis  created  by 
the  oil  embargo  of  1973-74,  Congress 
enacted  the  Energy  Policy  and 
Conservation  Act.  The  Act  established 
an  automotive  fuel  economy  regulatory 
program  by  adding  Title  V,  "Improving 
Automotive  Efficiency,"  to  the  Motor 
Vehicle  Information  and  Cost  Saving 
Act.  Title  V  has  been  amended  and 
recodified  without  substantive  change 
as  Chapter  329  of  Title  49  of  the  United 
States  Code.  Chapter  329  provides  for 
the  issuance  of  average  fuel  economy 
standards  for  passenger  automobiles  and 
automobiles  that  are  not  passenger 
automobiles  (light  trucks). 

Section  32902(a)  of  Chapter  329  states 
that  the  Secretary  of  Transportation 
shall  prescribe  by  regulation  corporate 
average  fuel  economy  (CAFE)  standards 
for  light  trucks  for  each  model  year. 
That  section  also  states  that  "(ejach 
standard  shall  be  the  maximiun  feasible 
average  fuel  economy  level  that  the 


Secretary  decides  the  manufacttirers  can 
achieve  in  that  model  year."  (The 
Secretary  has  delegated  the  authority  to 
implement  the  automotive  fuel  economy 
program  to  the  Administrator  of 
NHTSA.  49  CFR  1.50(f).)  Section 
32902(f)  provides  that  in  determining 
the  maximiun  feasible  average  fuel 
economy  level,  NHTSA  shall  consider 
four  criteria:  technological  feasibility, 
economic  practicability,  the  effect  of 
other  motor  vehicle  standards  of  the 
Government  on  fuel  economy,  and  the 
need  of  the  United  States  to  conserve 
energy.  Pursuant  to  this  authority,  the 
agency  has  set  light  truck  CAFE 
standards  through  MY  1998.  See  49  CFR 
533.5(a).  The  standard  for  MY  1998  is 
20.7  mpg. 

NHTSA  began  the  process  of 
establishing  light  truck  CAFE  standards 
for  model  years  after  MY  1997  by 
publishing  an  Advance  Notice  of 
F*roposed  Rulemaking  (ANPRM)  in  the 
Federal  Register.  59  FR  16324  (April  6, 
1994).  The  ANPRM  outlined  the 
agency's  intention  to  set  standards  for 
some  or  all  of  model  years  1998  to  2006. 

On  November  15,  1995,  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  for 
Fiscal  Year  1996  was  enacted.  Pub.  L. 
104-50.  Section  330  of  that  Act 
provides: 

None  of  the  fimds  in  this  Act  shall  be 
available  to  prepare,  propose,  or  promulgate 
any  regulations  *  *  *  prescribing  corporate 
average  fuel  economy  standards  for 
automobiles  *   *   *  in  any  model  year  that 
differs  from  standards  promulgated  for  such 
automobiles  prior  to  enactment  of  this 
section. 

NHTSA  thereafter  issued  a  final  rule 
limited  to  MY  1998,  which  set  the  light 
truck  CAFE  standard  for  that  year  at 
20.7  mpg,  the  same  standard  as  had 
been  set  for  MY  1997.  61  FR  14680 
(April  3, 1996). 

On  September  30,  1996,  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  for 
Fiscal  Year  1997  was  enacted.  Pub.  L. 
104-205.  Section  323  of  that  Act 
provides: 

None  of  the  funds  in  this  Act  shall  be 
available  to  prepare,  profKtse,  or  promulgate 
any  regulations  *   *  •  prescribing  corporate 
average  fuel  economy  standards  for 
automobiles  *  *  *  in  any  model  year  that 
differs  from  standards  promulgated  for  such 
automobiles  prior  to  enactment  of  this 
section. 

Because  light  truck  CAFE  standards 
must  be  set  no  later  than  eighteen 
months  before  the  beginning  of  the 
model  year  in  question,  the  deadline  for 
NHTSA  to  set  the  MY  1999  standard  is 
approximately  April  1, 1997,  a  date 
fialling  within  FY  1997.  Since  the 


issuance  of  a  standard  requires  the 
expenditure  of  funds,  the  agency's 
ability  to  promulgate  a  standard  for  MY 
1999  at  a  level  other  than  the  level 
specified  for  MY  1998  is  prohibited  by 
the  terms  of  section  323  of  the  FY  1997 
Appropriations  Act. 

The  language  contained  in  Section 
323  of  the  FY  1997  Appropriations  Act 
is  identical  to  that  foimd  in  Section  330 
of  the  FY  1996  Appropriations  Act.  The 
adoption  of  identical  language  in  the  FY 

1997  Act  compels  the  conclusion  that 
Congress  considered  the  agency's  prior 
interpretation  of  this  language  to  be 
correct:  the  limitation  precludes  NHTSA 
from  setting  a  light  truck  standard  that 
differs  from  one  adopted  in  the  previous 
year. 

Examination  of  the  legislative  history 
of  the  FY  1997  Act  further  supports  this 
view.  The  language  contained  in  Section 
323  remained  unmodified  as  part  of 
H.R.  3675,  which  was  eventually 
enacted  as  the  FY  1997  Act.  Section  323 
was  reported  by  the  House  Committee 
on  Appropriations  as  part  of  H.R.  3675. 
The  Committee  print  of  the  House 
Report  to  accompany  H.R.  3675  stated 
that  the  section  precluded  NHTSA  from 
prescribing  CAFE  standards  that  differ 
from  those  set  for  the  1998  model  year. 

As  explained  above,  section  323 
precludes  NHTSA  from  preparing, 
proposing,  or  issuing  any  CAFE 
standard  that  is  not  identical  to  those 
previously  established  for  MY  1998.  In 
NHTSA's  view,  the  express  directive 
contained  in  the  FY  1997 
Appropriations  Act  precludes  the 
agency  from  exercising  any  discretion  in 
setting  CAFE  standards  for  the  1999 
model  year.  The  agency  has  not  issued 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  and  has  therefore  not  offered  an 
opportvmity  for  notice  and  comment 
prior  to  issuance  of  the  MY  1999  light 
truck  standard.  As  NHTSA  cannot 
expend  any  funds  to  set  the  1999 
standard  at  any  level  other  than  the  MY 

1998  standard,  providing  an 
opportiuiity  for  notice  and  comment 
would  be  superfluous.  Accordingly, 
NHTSA  is  setting  the  MY  1999  light 
truck  CAFE  standard  at  the  MY  1998 
level  of  20.7  mpg. 

n.  In^>act  Auaiytes 

A.  Economic  Impacts 

All  past  fuel  economy  rules  have  had 
economic  impacts  in  excess  of  $100 
million  per  year.  Although  the  agency 
has  no  discretion  under  the  statute  (as 
well  as  with  respect  to  the  costs  it 
imposes),  NHTSA  is  treating  this  rule  as 
"economically  significant"  under 
Executive  Order  12866  and  "major" 
under  5  U.S.C.  801. 
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B.  Envimnmental  Impacts 

NHTSA  has  Dot  conducted  an 
evaluation  of  the  impacts  of  this  action 
under  the  National  Environmental 
Policy  Act  There  is  no  requirement  for 
such  an  evaluation  where  Congress  has 
eliminated  the  agency's  discretion  by 
precluding  any  action  other  than  the 
one  announced  in  this  notice. 

C.  Impacts  on  Small  Entities 

NHTSA  has  not  conducted  an 
evaluation  of  this  action  pursuant  to  the 
Regulatory  Flexibility  Act.  As  Congress 
has  eliminated  the  agency's  discretion 
by  precluding  any  action  other  than  the 
one  taken  in  this  notice,  such  an 
evaluation  is  unnecessary.  Past 
evaluations  indicate,  however,  that  few. 
if  any,  light  truck  manufacturers  would 
have  been  classiHed  as  a  "small 
business"  under  the  Regulatory 
Flexibility  Act. 

D.  Impact  of  Federalism 

This  action  has  not  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


12612.  The  preparation  of  a  Federalism 
Assessment  is  not  required  where 
Congress  has  precluded  any  action  other 
than  the  one  published  in  this  notice. 
As  a  historical  matter,  prior  light  truck 
standards  have  not  had  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

E.  Department  of  Energy  Review 

In  accordance  with  section  49  U.S.C. 
§  32902(j),  NHTSA  submitted  this  final 
rule  to  the  Department  of  Energy  for 
review.  That  Department  made  no 
unaccommodated  comments. 

m.  Conclusion 

Based  on  the  foregoing,  the  agency  is 
establishing  a  combined  average  fuel 
economy  standard  for  non-passenger 
automobiles  (light  trucks)  for  MY  1999 
at  20.7  mpg. 

List  of  Subiects  in  49  CFR  Part  533 

Energy  conservation,  Motor  vehicles. 


PART  533— [AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  part  533  is  amended  as  follows: 

1.  "The  authority  citation  for  part  533 
continues  to  read  as  follows: 

Aatbority:  49  U.S.C.  32902;  delegation  of 
authority  at  49  CFR  1.50. 

2.  §  533.5(a)  is  amended  by  revising 
Table  FV  to  read  as  follows: 


§533.5 

•         • 

Requirements. 

•        •        • 

TABLE  IV 

Model  year 

Standard 

1996 

207 

1997  

207 

1 998  - 

207 

1 999  

207 

Issued  on:  March  31, 1997. 
Philip  R.  Recht, 
Deputy  Administrator. 
(PR  Doc.  97-8519  Filed  3-31-97;  1:44  pm] 
BILUNO  COOE  4»10-6»-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putMic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  fined 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
[Docket  No.  97-ANE-15I 
RIN  2120-AA64  ^ 

Airworthiness  Directives;  General 
Electric  Company  CT58  Series 
TurtMShaft  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
General  Electric  Company  (GE)  CT58 
series  turboshaft  engines.  This  proposal 
would  require  removal  from  service  of 
compressor  rear  shafts,  initial  and 
repetitive  inspections  of  ten  rotating 
parts,  and  replacement  if  found  cracked, 
until  those  parts  are  removed  from 
service  and  replaced  with  improved 
design  parts.  This  proposal  is  prompted 
by  a  stage  2  turbine  wheel  incident  in 
1993  which  resulted  in  an  increased 
awareness  of  small  features  on  critical 
rotating  parts  which  could  affect  part 
life.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
fatigue  cracking  on  specific  critical 
rotating  parts,  which  could  result  in 
failure  of  the  part,  causing  an 
imcontained  engine  failure  and  damage 
to  the  aircraft. 

DATES:  Comments  must  be  received  by 
June  2, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
97-ANE-15, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  "9- 
ad-engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 


Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
General  Electric  Aircraft  Engines, 
Technical  Publications,  1000  Western 
Avenue,  Lynn,  MA  01910;  telephone 
(617)  594-5102,  fax  (617)  594-2717. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Cook,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (617)  238-7134,  fax 
(617)238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  aigtunents  as 
they  may  desire.  Commiuiicatibns 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-15."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-ANE-15, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  received  a  report  of  a  stage  2 
uncontained  turbine  wheel  failure  on  a 
General  Electric  Company  (GE)  Model 
CT58-140-1  tuitrashaft  engine.  The 
investigation  resulted  in  the  issuance  of 
airworthiness  directive  (AD)  94-07-05 
and  an  increased  awareness  of  all  small 
features  on  CT58  critical  rotating  parts. 
The  manufacttuer  began  a  review  of  all 
small  features  on  critical  rotating  parts 
on  the  CT58  engine  that  could  affect  the 
life  capability  of  that  part.  A  small 
feature  is  identified  as  a  fillet  radius, 
breakage,  or  edge  radius  that  is  0.20 
inches  or  less.  Subsequent  to  the 
issuance  of  AD  94-07-05  the  FAA  has 
determined  that  a  small  featiire  may  be 
the  life  limiting  area  of  a  critical  rotating 
part  and  may  result  in  a  lower  crack 
initiation  part  life  than  what  is  currently 
published.  Because  of  the  small 
feature's  size,  any  local  departiu«s  from 
the  true  contour  (but  still  within  the 
tolerance  requirements)  could  affect  the 
part  fatigue  life,  and  depending  on  the 
nature  and  location  of  the  local 
departure(s),  this  small  feature  could 
become  the  life  limiting  area  and  subject 
to  fatigue  cracking  prior  to  the 
published  life  limit.  This  condition,  if 
not  corrected,  could  result  in  fatigue 
cracking  on  specific  critical  rotating 
parts,  which  could  result  in  failure  of 
the  part,  causing  an  uncontained  engine 
failure  and  damage  to  the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
GE  Aircraft  Engines  Service  Bulletins 
(SB's):  No.  (CT58)  72-181,  CEB-284, 
Revision  1,  dated  November  29, 1995, 
that  describes  procedures  for  initial  and 
repetitive  inspections  of  life  limited 
rotating  parts;  and  No.  (CT58)  A72-163 
(CEB-258),  Revision  5,  dated  May  12, 
1994,  that  describes  procedures  for  an 
improved  methodology  for  determining 
hours  and  cycles  in  service  for  aircraft 
performing  repetitive  heavy  lift  (RHL) 
operations. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
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develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  removal  from  service  of 
compressor  rear  shafts,  initial  and 
repetitive  inspections  of  ten  rotating 
parts,  and  replacement  if  found  cracked, 
until  those  parts  are  removed  from 
service  and  replaced  with  improved 
design  parts.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  SB's  described 
previously. 

There  are  approximately  5,550 
engines  of  the  a^ected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
380  civil  engines  installed  on  aircraft  of 
U.S.  registry  and  2,600  U.S.  military 
engines  would  be  affected  by  this 
proposed  AD.  The  FAA  estimates  that 
for  95  engines  the  compressor  will  need 
to  be  debladed  to  accomplish  the 
inspection,  that  it  would  take 
approximately  40  work  hours  per  engine 
to  accomplish  the  proposed  actions,  that 
the  average  labor  rate  is  $60  per  work 
hour,  and  that  required  parts  would  cost 
approximately  $100  per  engine.  For  285 
engines,  the  inspection  can  be 
accomplished  during  scheduled 
maintenance,  and  the  inspection  would 
take  an  estimated  8.33  work  hours,  with 
no  required  parts  cost.  For  114  engines, 
the  compressor  would  be  required  to  be 
removed  early,  with  a  pro  rated  parts 
cost  of  $1,300  p>er  engine.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $528,143. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  4d  USC  106(g).  40113,  44701. 


S39.13    [Ar 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

General  Electric  Company:  Docket  No.  97- 
ANE-15. 

Applicability:  General  Electric  Company 
(GE)  Models  CT58-10O-2,  -110-1/-2,  -140- 
1/-2,  and  T58-GE-3/-5/-10/-100  turboshaft 
engines,  installed  on  but  not  limited  to 
Boeing  Vertol  107  series,  and  Sikorsky  S61 
and  S62  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modifled,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  p>aragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fetigue  cracking  on  specific 
critical  rotating  parts,  which  could  result  in 
failure  of  the  part,  causing  an  uncontained 
engine  feilure  and  damage  to  the  aircraft, 
accomplish  the  following: 

(a)  Etotermine  hours  time  in  service  (TIS) 
and  cycles  in  service  (CIS)  in  accordance 
with  the  improved  methodology  described  in 
GE  Aircraft  Engines  Service  Bulletin  (SB)  No. 
(CT58)  A72-162  (CEB-258).  Revision  5, 
dated  May  12, 1994. 

(b)  For  engines  that  have  engaged  in 
repeated  heavy  lift  (RHL)  operations,  as 
defined  in  paragraph  (e)  of  this  AD, 
accomplish  the  following: 

(1)  For  compressor  rear  shafts.  Part 
Niunbers  (P/N's)  4000T29P01/P03, 
5016T95P01/P04,  and  5013T86P03. 
accomplish  the  fbllomng: 

(i)  For  compressor  rear  shafts,  with  either 
2,975  or  more  hours  US.  or  9,550  or  more 
OS,  on  the  eEfective  ^ate  of  this  AD,  remove 


compressor  rear  shafts  and  replace  with  a 
serviceable  compressor  rear  shaft  at  the  next 
light  overhaul  or  next  exposure  of 
compressor  rear  shafts  after  the  effective  date 
of  this  AD,  whichever  occurs  first. 

(ii)  For  all  other  compressor  rear  shafts, 
remove  compressor  rear  shafts  and  replace 
with  a  serviceable  compressor  rear  shaft, 
prior  to  accumulating  3,000  hours  TIS,  or 
9,600  CIS,  whichever  occurs  first. 

(iii)  For  all  compressor  rear  shafts,  remove 
&t>m  service  and  replace  with  a  serviceable, 
redesigned  compressor  rear  shaft,  P/N 
5016T95P06,  not  later  than  December  31. 
1997. 

(2)  Initially  ins{>ect  the  ten  rotating  parts 
specified  in  paragraph  (d)  of  this  AD  for 
cracks  at  the  times  specified  in  sub- 
paragraphs (i)  and  (ii)  of  this  paragraph,  and, 
thereafter,  inspect  at  each  light  overhaul  or 
major  overhaul  until  the  parts  are  retired 
firom  service.  Perform  the  inspections  in 
accordance  with  the  procedures  described  in 
GE  Aircraft  Engines  SB  No.  (CT58)  72-181. 
CEB284,  Revision  1,  dated  November  29, 
1995.  Prior  to  further  flight,  replace  parts 
found  cracked  during  these  inspections  with 
serviceable  parts. 

(i)  For  parts  with  greater  than  the  baseline 
time  in  service  (TIS)  on  the  effiective  date  of 
this  AD.  inspect  at  the  earliest  occurrence  of 
the  following  after  the  effective  date  of  this 
AD:  the  next  light  overhaul,  the  next  major 
overhaul,  or  the  next  exp>osure  of  the  affected 
parts. 

(ii)  For  parts  with  less  than  or  equal  to  the 
baseline  TIS  on  the  effective  date  of  this  AD, 
inspect  within  1,000  hours  TIS  from  the 
listed  baseline  TIS. 

(c)  For  engines  that  have  never  engaged  in 
RHL  operations,  accomplish  the  following: 

(1)  For  compressor  rear  shafts,  P/N's 
4000T29P01/P03,  5016T95P01/P04,  and 
5013T86P03,  remove  compressor  rear  shafts 
and  replace  with  a  serviceable  compressor 
rear  shaft,  prior  to  accumulating  9,600  CIS, 
or  9.000  hours  TIS,  whichever  occurs  first. 
Prior  to  Elecember  31, 1999,  replace 
compressor  rear  shafts  with  a  serviceable, 
redesigned  compressor  rear  shaft.  P/N 
5016T95P06. 

(2)  Initially  inspect  the  ten  rotating  parts 
specified  in  paragraph  (d)  of  this  AD  for 
cracks  at  the  times  specified  in  sub- 
paragraphs (i)  and  (ii)  of  this  paragraph,  and, 
thereafter,  at  each  light  overhaul  or  major 
overhaul  until  the  parts  are  retired  from 
service.  Perform  the  inspections  in 
accordance  with  the  procedures  described  in 
GE  Aircraft  Engines  SB  No.  (CT58)  72-181. 
CEB284,  Revision  1,  dated  November  29, 
1995.  Prior  to  further  flight,  replace  parts 
found  cracked  during  these  inspections  with 
serviceable  parts. 

(i)  For  parts  with  greater  than  the  baseline 
TIS  on  the  effective  date  of  this  AD,  inspect 
at  the  earliest  occiurence  of  the  following 
after  the  effective  date  of  this  AD:  the  next 
light  overhaul,  the  next  major  overhaul,  or 
the  next  exposure. 

(ii)  For  parts  with  less  than  or  equal  to  the 
baseline  TIS  on  the  effective  date  of  this  AD. 
inspect  within  2.000  hours  TIS  from  the 
listed  baseline  hours. 

(d)  For  the  purpose  of  performing  the 
inspections  required  by  paragraphs  (b)(2)  and 


(c)(2)  of  this  AD,  the  following  baseline  TIS 
are  established: 

(i)  For  compressor  rotor  spool  assemblies, 
P/N's  6010T57G04  and  6010T57G08, 
whether  or  not  used  in  RHL  operations, 
baseline  is  2,000  hours  TIS. 

(ii)  For  turbine  front  shafts,  P/N's 
5003T35P01  and  573D358P002,  whether  or 
not  utilized  in  RHL  operation,  baseline  is 
1,000  hours  TIS. 

(iii)  For  turbine  coupling  shafts,  P/N's 
4001T26P01  and  278D987P0O2,  if  utilized  in 
RHL  operation,  baseline  is  1,000  hours  TIS; 
if  never  utilized  in  RHL  operations,  baseline 
is  2.000  hours  TIS. 

(iv)  For  turbine  rear  shafts,  P/N's 
4005T29P01  and  37D400244P101.  whether  or 
not  utilized  in  RHL  operation,  baseline  is 
2,000  hours  TIS. 

(v)  For  Stage  1  front  cooling  plates,  P/N's 
37C300055P101,  whether  or  not  utilized  in 
RHL  operation,  baseline  is  1,000  hours  TIS. 

(vi)  For  Stage  1  aft  cooling  plates,  P/N's 
30O2T25P01  and  645C334P002,  whether  or 
not  utilized  in  RHL  operation,  baseline  is 
1,000  hours  TIS. 

(vii)  For  Stage  2  front  cooling  plates,  P/N's 
3000T88P02  and  645C332P002,  whether  or 
not  utilized  in  RHL  operation,  baseline  is 
1,000  hours  TIS. 

(viii)  For  Stage  2  aft  cooling  plates,  P/N's 
3002T27P01  and  645C336P002,  whether  or 
not  utilized  in  RHL  operation,  baseline  is 
1,000  hours  TIS. 

(ix)  For  Stage  1  turbine  wheels,  P/N 
4002T17P02  TF3,  if  utilized  in  RHL 
operation,  l>aseline  is  1,000  hours  TIS;  if 
never  utilized  in  RHL  operation,  baseline  is 
2,000  hours  TIS. 

(x)  For  Stage  2  turbine  wheels,  P/N 
4002T96P02  TF3.  if  utilized  in  RHL 
operation,  baseline  is  1.000  hours  TIS;  if 
never  utilized  in  RHL  operation,  baseline  is 
2,000  hours  TIS. 

(e)  For  the  purpose  of  this  AD,  the 
following  definitions  apply: 

(1)  RHL  operation  is  defined  as  performing 
more  them  10  lift-carry-drop  cycles  per  hour 
TIS  without  landing,  or  more  than  10  takeoffs 
and  landings  per  hour  TIS. 

(2)  Light  overhaul  is  defined  as  scheduled 
engine  maintenance  that  allows  the  engine  to 
continue  in  service  until  scheduled  major 
overhaul  time  is  reached. 

(3)  Major  overhaul  is  defined  as  scheduled 
engine  maintenance  including  complete 
engine  inspections  and  tests  with  repair  or 
replacement  of  parts  or  components  as 
necessary. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Iiispector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
March  27, 1997. 

James  C  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Senice. 
[FR  Doc.  97-8475  FUed  4-2-97;  8:45  am] 
SaUNQ  CODE  4«1»-13-U  1 


14  CFR  Part  71 

[Airspace  Docket  No.  97-AWP-14] 

Proposed  Revision  of  Class  E 
Airspace;  Sacramento,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Class  E  airspace  area  at  Sacramento, 
CA.  This  action  removes  from  the 
Sacramento  E5  airspace  area  description 
that  portion  of  airspace  defined  as  a 
surface  area  for  Sacramento  Executive 
Airport  and  corresponding  references. 
Deleting  this  portion  of  the  description 
which  describes  a  surface  area  conforms 
to  the  E5  airspace  area  standard.  This 
surface  area  is  thoroughly  and 
appropriately  described  in  the 
Sacramento  Executive  Airport,  CA, 
Class  E2  airspace  area.  A  review  of 
airspace  classification  and  air  trafGc 
procedures  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  remove  overlapping 
descriptions  of  controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  April  15,  1997. 

ADDRESSES:  Send  conmients  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Operations  Branch,  AWP-530, 
Docket  No.  97-AWP-14,  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007,  15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATHM  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Westem-Pacffic 
Region,  Federal  Aviation 
Administration,  15000  Aviation 


Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

hiterested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroiunental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AWP-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

AvaUabilityofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Operations 
Branch,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circidar 
No.  11-2A,  which  describes  the 
application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  class  E  airspace  area  at 
Sacramento,  CA.  This  action  removes 
from  the  Sacramento  E5  airspace  area 
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description  that  portion  of  airspace 
defined  as  a  surface  area  for  Sacramento 
Executive  Airport  and  corresponding 
references.  Deleting  this  portion  of  the 
description  which  describes  a  surface 
area  conforms  to  the  E5  airspace  area 
standard.  This  surface  area  is 
thoroughly  and  appropriately  described 
in  the  Sacramento  Executive  Airport, 
CA,  Class  E2  airspace  area.  A  review  of 
airspace  classification  and  air  trafBc 
procedures  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  remove  overlapping 
descriptions  of  controlled  airspace. 
Class  E  airspace  areas  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9D 
dated  September  4,  1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 

^Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 

,  under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  m  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propoaed  Ameadment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aathority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

171.1    [Amanded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.90,  Airspace 
Designations  and  Reporting  Points, 


dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  CA  E5  Sacramento,  CA 

Sacramento  VORTAC 

(Lat.  38*26'37"  N.  long.  121''33'06"  W) 
That  airspace  extending  upward  from  700 
fieet  above  the  surface  within  an  11.3-miIe 
radius  of  the  Sacramento  VORTAC  and  that 
airspace  within  a  33-mile  radius  of  the 
Sacramento  VORTAC.  boimded  on  the  west 
by  the  west  edge  of  V-23,  and  clockwise 
along  the  33-mile  radius  to  the  northeast  edge 
of  V-23  and  that  airspace  southwest  of 
Sacramento  VORTAC  bounded  by  a  line 
beginning  at  lat.  SB'ie'OO"  N.  long. 
122'*05'04"  W;  to  lat.  38°30'00"  N.  long. 
121''48'04"  W;  to  lat.  38''16'00"  N.  long. 
121°39'04"  W;  to  lat.  38»02'00"  N.  long. 
121'52'04"  W.  thence  via  lat.  38''02'00"  N.  to 
the  west  edge  of  V-195.  thence  via  the  west 
edge  of  V-195  to  lat.  38'16'00"  N.  thence  to 
the  point  of  beginning.  That  airspace 
extending  upward  from  1 .200  feet  above  the 
surface  bounded  by  a  line  beginning  at  the 
point  of  intersection  of  the  east  edge  of  V- 
195  and  the  south  edge  of  V-200,  thence  via 
the  south  edge  of  V-200.  the  west  edge  of  V- 
23  and  lat.  sg'OO'OO"  N.  to  the  west  edge  of 
V-165.  thence  via  the  west  edge  of  V-165  to 
the  north  edge  of  V-244.  thence  via  the  north 
edge  of  V-244  to  long.  120°04'04"  W.  thence 
via  long.  120'04'04"  W.  to  lat.  38*07'00"  N, 
thence  via  lat.  38»07'00"  N.  to  long. 
121'*37'04"  W,  thence  via  long.  121*37'04"  W, 
to  lat.  38''02'00"  N.  thence  via  lat.  38"O2'0O" 
N.  to  the  east  edge  of  V-195.  thence  via  the 
east  edge  of  V-195  to  the  point  of  beginning. 


Issued  in  Los  Angeles,  California  on  March 
4.  1997. 

George  D.  Williams. 

Manager.  Air  Traffic  Division,  Western-Pacific 
Region. 
[FR  Doc.  97-8498  Filed  4-2-97;  8:45  am] 
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14  CFR  Part  71 

[Airspaca  Docket  No.  97-AEA-19  ] 

Proposed  Estat}lishment  of  Class  E 
Airspace;  Zaiienople,  PA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  Airspace  at  Zelienople, 
PA.  The  development  of  a  new  Standard 
Instrument  Approach  Procedure  (SLAP) 
at  Zelienople  Municipal  Airport  based 
on  the  Global  Positioning  System  (GPS) 
has  made  this  proposal  necessary. 
Additional  controlled  airspace 
extending  upward  from  700  feet  above 


the  surface  (AGL)  is  needed  to 
accommodate  this  SLAP  and  for 
Instnmient  Flight  Rules  (IFR)  operations 
to  the  airport.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  April  30.  1997. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Operations  Branch,  AEA-530,  Docket 
No.  97-AEA-19,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
hift  Airport,  Jamaica,  NY  11430.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel, 
AEA-7,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Operations  Branch,  AEA-530, 
F.A.A.  Eiastem  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport.  Jamaica.  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr..  Airspace 
Specialist.  Operations  Branch.  AEA- 
530,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parities  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-19".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 


comments  submitted  will  be  available 
for  examination  in  the  Rtiles  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7. 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circxdar  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Zelienople,  PA.  A  GPS  RWY  35 
SLAP  has  been  developed  for  Zelienople 
Municipal  Airport.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  SIAP  and 
for  IFR  operations  at  the  airport.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  above  the  siuface 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4, 
1996.  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  docimient 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities  under  the  criteria  of  the 
RegiUatory  Flexibility  Act. 

List  of  Subfjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Aathorit3r  49  U.S.C.  106(g].  40103.  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  dated 
September  4, 1996,  and  effective 
September  16,  1996,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

»         *         »         •         * 

AEA  PA  E5  Zelienople,  PA  [New] 

Zelienople  Municipal  Airport,  PA 

(LaL  40'48'06"  N.,  long.  80»09'38"  W.) 
That  airspace  extending  upward  firom  700 
feet  above  the  surface  within  a  6-mile  radius 
of  Zelienople  Municipal  Airport,  excluding 
the  portions  that  coincides  with  the  Butler, 
PA.  and  Beaver  Falls,  PA  Class  E  airspace 
areas. 
•         •         •         «  • 

Issued  in  Jamaica,  New  York,  on  March  5. 
1997. 

John  S.  Walker, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
IFR  Doc.  97-8503  Filed  4-2-97;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  456 

Ophthalmic  Practice  Rules:  Request 
for  Comments 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission")  is 
requesting  public  comments  on  its 
Trade  Regulation  Rule  entiUed 
Ophthalmic  Practice  Rules,  which 
requires  eye  care  practitioners  to  release 
eyeglass  prescriptions  to  their  patients 
("Prescription  Release  Rule"),  16  CFR 
Part  456.  The  Commission  is  soliciting 
comments  about  the  overall  costs  and 
benefits  of  the  nde  and  its  overall 


regulatory  and  economic  impact  as  part 
of  its  systematic  review  of  all  current 
Commission  regulations  and  guides. 
The  Commission  is  further  requesting 
comment  on  several  issues  relating  to 
specific  provisions  of  the  nde.  All 
interested  persons  are  hereby  given 
notice  of  the  opportunity  to  submit 
written  data,  views,  and  arguments 
concerning  the  rule. 
DATES:  Written  comments  must  be 
submitted  on  or  before  June  2.  1997. 
ADDRESSES:  Written  conjments  should 
be  identified  as  "16  CFR  Part  456 
Comment"  and  sent  to  Secretary, 
Federal  Trade  Commission,  Room  159, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Renee  Kinscheck,  Attorney,  Federal 
Trade  Commission,  Bureau  of  Consumer 
Protection,  Washington,  DC  20580,  (202) 
326-3283;  Federal  Trade  Commission, 
room  200,  Washington,  DC  20580;  e- 
mail  address:  RKin3check®ftc.gov. 
SUPPLEMENTARY  INFORMATKM:  The 
Qmimission  has  determined,  as  part  of 
its  oversight  responsibilities,  to  review 
rules  and  guides  periodically.  These 
reviews  will  seek  information  about  the 
costs  and  benefits  of  the  Commission's 
rules  and  guides  and  their  regulatory 
and  economic  impact.  The  information 
obtained  will  assist  the  Commission  in 
identifying  rules  and  guides  that 
warrant  modification  or  rescission.  The 
Commission  is  also  seeking  comment  on 
several  issues  specific  to  the 
Prescription  Release  Ride,  including: 
whether  the  Commission  should  modify 
or  eliminate  the  prescription  release 
requirement;  whether,  if  it  is  retained, 
this  provision  should  be  changed  to 
require  that  an  eyeglass  prescription  be 
given  to  a  pwtient  only  if  the  patient 
requests  it,  rather  than  in  every 
instance,  or  whether  this  provision 
shoidd  be  modified  in  some  other  way; 
and  whether  any  changes  should  be 
made  to  §  456.2(d)'s  prohibition  on  the 
use  of  certain  waivers  or  disclaimers  of 
liability.  The  Commission  seeks 
comment  on  the  costs  and  benefits  of 
such  proposed  changes. 

Part  A — ^Background  Infarmation 

The  Commission  promulgated  the 
Prescription  Release  Rule  in  1978  based 
on  a  finding  that  many  consumers  were 
being  deterred  from  comparison 
shopping  for  eyeglasses  because  eye 
care  practitioners  refused  to  release 
prescriptions,  even  when  requested  to 
do  so,  or  charged  an  additional  fee  for 
release  of  a  prescription.^ 


>  Advertising  of  Ophthalmic  Goods  and  Services. 
Statement  of  Basis  and  Purpose  and  Final  Trade 
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The  rule  requires  an  optometrist  or 
ophthalmologist  to  provide  the  patient 
with  a  copy  of  the  patient's  eyeglass 
prescription  immediately  after  the  eye 
examination  is  completed  at  no  extra 
cost.2  (§456.2  (a)  and  (c).)  It  also 
prohibits  optometrists  and 
ophthalmologists  from  conditioning  the 
availability  of  em  eye  examination,  as 
defined  in  the  rule,  on  a  requirement 
that  the  patient  agrees  to  purchase 
ophthalmic  goods  from  the  optometrist 
or  ophthalmoloBist.  (§456.2Cb).) 

In  §  456.2(d)  the  rule  prohibits  placing 
on  the  prescription,  or  delivering  to  the 
patient,  any  waiver  or  disclaimer  of  the 
liability  of  the  practitioner  for  the 
accuracy  of  the  eye  examination  or  the 
acou^cy  of  the  ophthalmic  goods  and 
services  dispensed  by  another  seller.  As 
the  Commission  made  clear  in  its 
declaration  of  intent  (§  456.4),  the  rule 
does  not  impose  liability  on  an 
ophthalmologist  or  optometrist  for  the 
ophthalmic  goods  and  services 
dispensed  by  another  seller  pursuant  to 
the  ophthalmologist's  or  optometrist's 
prescription.  By  its  terms,  the  rule 
proscribes  only  "waivers  or 
disclaimers"  of  responsibility.  The 
Commission  has  interpreted  this  portion 
of  the  rule  to  permit  nondeceptive 
affirmative  statements  concerning 
lesponsibihty.  For  example,  a  written 
statement  that  "the  person  who 
dispenses  your  eyeglasses  is  responsible 
for  their  acciuacy"  would  not  violate 
§  456.2(d).  However,  such  an  affirmative 
statement  cannot  be  coupled  with  a 
waiver  or  disclaimer  of  the  optometrist's 
or  ophthalmologist's  own  liability.' 

The  rule  requires  eye  care 
practitioners  to  release  copies  of  the 
eyeglass  prescriptions  regardless  of 
whether  or  not  the  patient  requests  the 
prescription.  The  Commission 
promulgated  this  automatic  release 
requirement  based  on  a  finding  of 
"consumers'  lack  of  awareness  that  the 
purchase  of  eyeglasses  need  not  be  a 


Regulation  Rule.  43  FR  23992,  23998  (June  2.  1978) 
(hereinafter  "1978  Statement  of  Basis  and 
Purpose").  In  addition,  the  Commission  found  that 
some  practitioners  refused  to  conduct  an 
examination  unless  the  patient  agreed  to  purchase 
eyeglasses  firom  the  practitioner  or  included 
potentially  intimidating  disclaimers  of  liability  on 
the  prescription  itself.  Id. 

'  An  optometrist  or  ophthalmologist,  however, 
may  withhold  the  eyeglass  prescription  if  the 
patient  has  not  paid  for  the  eye  examination  in  full 
if  the  optometrist  or  ophthalmologist  would  have 
required  immediate  payment  if  the  examination 
revealed  that  no  ophthalmic  goods,  such  as 
ayegiasses.  were  required. 

'Trade  Regulation  Rule;  Ophthalmic  Practice 
Rules.  Final  Trade  Regulation  Rule.  54  FH  1028S, 
10299  (March  13.  1989)  (hereinafter  "1989 
Statement  of  Basis  and  Purpose").  The 
Commission's  interpretation  of  this  provision  was 
originally  set  forth  at  43  FR  46296-46297  (October 
6.  1978). 


unitary  process" — i.e.,  the  purchasing 
eyeglasses  can  be  separated  from  the 
process  of  obtaining  an  eye  exam.  The 
automatic  release  provision  was  thus 
imposed  as  a  remedial  measure.* 

In  1985,  the  Commission  published  a 
Notice  of  Proposed  Rulemaking 
(hereinafter  "NPR")  that  invited 
comments  on  whether  the  prescription 
release  requirement  should  be  modified 
or  repealed.  Specifically,  among  other 
questions,  the  Commission  asked 
whether:  (1)  the  rule  should  be  modified 
to  require  that  eyeglass  prescriptions  be 
given  to  patients  only  in  those  instances 
where  patients  request  them;  (2)  the  rule 
should  be  modified  to  require  eye  care 
practitioners  only  to  offer,  rather  than 
automatically  give,  eyeglass 
prescriptions  to  their  patients:  or  (3)  the 
rule  should  be  extended  to  require  the 
release  of  contact  lens  prescriptions. ^ 

In  1989,  having  considered  the 
rulemaking  record,  which  included  two 
surveys  and  comments  and  testimony 
offered  by  optometrists,  opticians, 
professional  associations,  state  boards, 
and  consumer  groups,  the  Commission 
decided  to  retain  the  automatic  release 
aspect  of  the  rule.  In  declining  to 
modify  the  rule,  the  Commission  stated 
that  there  was  still  significant  non- 
compliance with  the  automatic  release 
requirement  and  that  there  continued  to 
be  a  lack  of  consumer  awareness  about 
prescription  rights.  Accordingly,  the 
Commission  held  that  it  could  not 
conclude  that  the  remedial  automatic 
release  provision  was  no  longer 
needed.^ 


*  Statement  of  Basis  and  Purpose,  54  FR  at  10302. 
citing,  Ophthalmic  Practice  Rules.  State  Restrictions 
on  Commercial  Practice.  "Eyeglasses  II,"  Report  of 
the  Staff  of  the  Federal  Trade  Commission,  October 
1986.  at  pp.  251-52. 

'Ophthalmic  Practice  Rules:  Proposed  Trade 
Regulation  Rule:  Notice  of  Proposed  Rulemaking, 
50  FR  598,  602-03  (January  4.  1985).  The 
Commission  also  asked  whether:  (1)  the  rule  should 
be  repealed  altogether.  (2)  the  rule  should  be 
extended  to  require  optometrists  and 
ophthalmologists  to  provide  a  duplicate  copy  of  a 
prescription  to  a  patient  who  lost  or  misplaced  the 
original:  and  (3)  the  rule  should  require  dispensers 
to  return  the  prescription  after  filling  the 
prescription.  Id. 

•  1989  Statement  of  Basis  and  Purpose,  54  FR  at 
10303.  The  Commission  did  modify  the  definition 
of  "prescription"  to  eliminate  confusion.  This  term 
was,  and  is.  defined  as  those  specifications 
necessary  to  obtain  lenses  for  eyeglasses.  Thus, 
under  the  rule,  the  prescription  that  is  released  to 
the  patient  need  only  contain  the  data  on  the 
refractive  status  of  the  patient's  eyes  and  any 
information,  such  as  the  dale  or  signature  of  the 
examining  optometrist  or  ophthalmologist,  that 
state  law  requires  in  a  legally  flllable  eyeglasses 
prescription.  In  1989,  the  Commission  deleted  from 
the  definition  all  references  to  contact  lenses.  This 
change  was  intended  to  end  the  confusion 
generated  by  the  prior  definition  concerning  the 
obligation  of  optometrists  and  ophthalmologists  to 
place  the  phrase  "OK  for  contact  lenses"  (or  similar 
words)  on  prescriptions.  No  such  obligation  exists 


The  Commission  also  determined  not 
to  extend  the  Prescription  Release  Rule 
to  contact  lens  prescriptions.  In  making 
its  decision,  the  Commission  concluded 
that  there  was  not  sufficient  reliable 
evidence  on  the  record  to  permit  a 
conclusion  that  the  practice  not  to 
release  contact  lens  prescriptions  was 
prevalent.  The  Commission  further 
commented  that  even  if  the  evidence  on 
the  prevalence  of  refusal  to  release 
contact  lens  prescriptions,  and  any 
resulting  consumer  injury,  were 
satisfactorily  documented,  the 
Commission  would  need  to  consider  if 
any  coimtervailing  benefits  justified  the 
refiisal.  The  Commission  noted  in  its 
Statement  of  Basis  and  Purpose  that 
some  commenters  suggested  that  refusal 
to  release  contact  lens  prescriptions  is 
necessary  to  permit  the  fitter  to  verify 
the  fit  of  the  lens  because  there  is  some 
danger  that  the  lenses  may  not  conform 
to  the  eye  as  expected.  The  Commission 
then  stated  that  because  the  evidence 
was  insufficient  to  evaluate  this  claim 
fully,  it  could  not  reach  a  conclusion 
that  the  refusal  to  release  a  contact  lens 
prescription  in  an  unfair  act  or 
practice.' 

The  Commission  revisited  the  contact 
lens  prescription  release  issue  in  1995, 
in  response  to  a  petition  for  rulemaking 
by  a  consumer  in  South  Carolina  whose 
optometrist  had  refused  to  release  the 
consiuner's  contact  lens  prescription. 
Although  the  petitioner  did  not  provide 
any  information  or  documentation 
suggesting  that  the  evidence  considered 
by  the  Commission  during  the  previous 
rulemaking  proceeding  had  changed  in 
any  way,  the  Commission,  in  February 
1995,  conducted  a  survey  on  the  extent 
of  contact  lens  consiuners'  ability  to 
obtain  their  contact  lens  prescriptions." 


under  the  rule.  1989  Statement  of  Basis  and 
Purpose,  54  FR  at  10299.  The  change  also  helped 
to  eliminate  confusion  over  whether  the  rule 
requires  the  release  of  a  contact  lens  prescription. 
'  1989  Statement  of  Basis  and  Purpose,  54  FR  at 
10303.  With  respect  to  the  other  questions  raised  in 
the  NPR.  the  Commission  concluded  that  there  was 
no  substantial  evidence  to  show  either  that 
practitioners  refused  to  release  duplicate  copies  of 
prescriptions  to  patients  who  lost  or  misplaced 
their  original  copies  or  that  eyeglass  dispensers 
refused  to  return  prescriptions  to  patients  after 
filling  the  prescription.  "Thus,  it  concluded  that 
rulemaking  in  these  areas  would  be  inappropriate. 
Id. 

•The  survey  consisted  of  telephone  interviews  of 
2037  consumers  selected  from  a  random  digit 
dialing  probability  sample  of  all  householdis  in  the 
United  States.  These  consumers  were  initially  asked 
whether  they  had  worn  contact  lenses  within  the 
past  year.  Two  hundred  and  fifty  of  the  2037 
consumers  contacted  by  interviewers 
(approximately  10.5%)  had  worn  contact  lenses 
within  the  past  year.  These  consumers  were  asked 
the  remaining  questions  in  the  survey  concerning 
their  ability  to  obtain  their  contact  lens 
prescription. 


The  survey  results  suggest  that  most 
consumers  obtain  a  copy  of  their  contact 
lens  prescription.  Approximately  60% 
(147/250)  of  those  interviewees  did 
receive  a  copy  of  their  contact  lens 
prescription  either  immediately  after 
their  last  exam  or  subsequently 
thereafter.  Moreover,  the  survey  results 
indicate  that  nearly  all  practitioners 
who  are  requested  to  release  the  contact 
lens  prescription  to  the  consumer,  do 
so.  Approximately  92%  (66/72)  of  those 
consumers  who  requested  a  copy  of 
their  contact  lens  prescription  received 
the  prescription  either  immediately  after 
the  eye  examination  or  subsequently 
thereafter.^ 

Based  on  the  results  of  the  survey  as 
well  as  the  existence  of  industry 
literature  continuing  to  raise  quality  of 
care  issues  relating  to  unsupervised  use 
of  contact  lenses,  the  Commission 
denied  the  petition.^" 

Part  B^Issues  for  Comments 

The  Commission  solicits  written 
public  comments  on  the  following 
questions: 

1.  Is  there  a  continuing  need  for  the 
rule? 

a.  What  benefits  has  the  rule  provided 
to  purchasers  of  eye  exams  and 
eyeglasses,  to  opticians  or  to  others 
affected  by  the  rule? 

b.  Has  the  rule  imposed  costs  on 
purchasers? 

2.  What  changes,  if  any,  should  be 
made  to  the  rule  to  increase  the  benefits 
of  the  rule  to  purchasers,  opticians  or  to 
others? 

a.  How  would  these  changes  affect  the 
costs  the  rule  imposes  on  eye  care 
practitioners  (optometrists  and 
ophthalmologists)  subject  to  its 
requirements? 

3.  What  significant  burdens  or  costs, 
including  costs  of  compliance,  has  the 
rule  imposed  on  eye  care  practitioners? 

a.  Has  the  rule<^»rovidea  benefits  to 
such  practitioners? 

4.  What  changes,  if  any,  should  be 
made  to  the  rule  to  reduce  the  burdens 
or  costs  imposed  on  eye  care 
practitioners? 

a.  How  would  these  changes  affect  the 
benefits  provided  by  the  rule? 

5.  Does  the  rule  overlap  or  conflict 
with  other  federal,  state,  or  local  laws  or 
regulations? 


"This  survey  has  been  placed  on  the  public 
record,  and  is  available  hom  the  Commission's 
Public  Reference  Branch,  Room,  130,  Washington, 
DC  20580:  202-326-2222;  TTY  for  the  hearing 
impaired  202-326-2502. 

><>Tbe  petition  and  the  Commission's  response 
have  been  placed  on  the  public  record,  and  are 
available  £rom  the  Commission's  Public  Reference 
Branch,  Room  130.  Washington,  DC  20580:  202- 
326-2222:  TTY  for  the  hearing  impaired  202-326- 
2502. 


6.  Since  the  rule  was  issued,  what 
effects,  if  any,  have  changes  in  relevant 
technology  or  economic  conditions  had 
on  the  rule? 

Section  456.2(a) — Prescription  Release 
Requirement 

7.  If  the  rule  is  retained,  should  the 
Commission  modify  the  prescription 
release  requirement  of  §  456.2(a)  to 
require  that  an  eyeglass  prescription  be 
given  to  a  patient  only  if  the  patient 
requests  it,  rather  than  in  every 
instance,  or  should  this  provision  be 
modified  in  some  other  way? 

a.  Are  consumers  generally  aware  of 
their  ability  to  seek  and  obtain  their 
eyeglass  prescriptions? 

b.  To  what  extent  are  consumers  able 
to  obtain  a  copy  of  their  eyeglass 
prescription  if  they  request  one? 

c.  To  what  extent  would  practitioners 
release  eyeglass  prescriptions  in  the 
absence  of  any  federal  requirement  to  do 
so? 

Section  456.2(d)— Waivers  and 
Disclaimers 

8.  Should  any  changes  be  made  to 
§  456.2(d)'s  prohibition  on  the  use  of 
certain  waivers  or  disclaimers  of 
liability,  and/or  the  Commission 
interpretation  thereof? 

a.  What  problems,  if  any,  has  the 
current  requirement,  and/or  its 
interpretation,  caused? 

b.  How  could  any  such  problems  be 
remedied? 

Contact  Lens  Prescriptions 

9.  Should  the  rule  be  extended  to 
require  the  release  of  contact  lens 
prescriptions? 

a.  Are  consumers  able  to  get  their 
contact  lens  prescriptions  upon  request? 

b.  What  evidence  is  there  to  show  that 
refusal  to  release  contact  lens 
prescriptions  does  or  does  not  have 
benefits  justifying  the  refusal? 
Specifically,  are  there  any  significant 
administrative  costs  incurred  when 
releasing  contact  lens  prescriptions? 
What  evidence  is  there  to  show  that 
there  is  or  is  not  a  danger  that  the  lenses 
may  not  conform  to  the  eye  as  expected, 
thus  justifying  a  refusal  to  release 
contact  lens  prescriptions  to  permit  the 
fitter  to  verify  the  fit  of  the  lens? 

List  of  Subjects  in  16  CFR  Part  456 

Advertising;  Medical  devices; 
Ophthalmic  goods  and  services;  Trade  - 
practices. 

Authority:  15  U.S.C.  41-58. 

By  direction  of  the  Commission. 
Benjamin  I.  Berman, 
Acting  Secretary. 

[FR  Doc.  97-8494  Filed  4-2-97;  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1258 
RIN  309&-AA71 

NARA  Reproduction  Fee  Schedule; 
Correction 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Proposed  rulemaking; 
correction. 

SUMMARY:  NARA  is  correcting  a 
typographical  error  in  the  notice  of 
proposed  rulemaking  published  on 
March  31, 1997,  setting  out  the 
proposed  revised  NARA  reproduction 
fee  schedule.  In  that  document,  the 
proposed  fee  for  orders  of  additional 
paper-to-paper  copies  placed  at  a 
Washington,  E)C,  facility  was  correctly 
stated  as  $5  for  each  additional  block  of 
20  copies  in  the  preamble,  but  was 
stated  as  $5  for  each  additional  block  of 
up  to  10  copies  in  the  proposed 
§1258.12(b)(2)(ii). 

Correction 

In  the  proposed  rule  published  in  the 
Federal  Register  on  March  31, 1997  (61 
FR  15137),  on  page  15138,  in  the  second 
column,  proposed  paragraph  (b)(2)(ii)  of 
§  1258.12  is  corrected  to  read  as  follows: 

$12S&12    [Corrected] 

•  •        •        •        • 

(h)  •  *  • 

(2)  *  •  • 

(ii)  All  other  orders  placed  at  a 
Washington,  DC,  area  facility:  $10  for 
the  first  1-20  copies;  $5  for  each 
additional  block  of  up  to  20  copies. 

*  •        •        •        • 

Dated:  April  1, 1997. 
Nancy  Y.  AlUrd. 
AHemate  Federal  Register  Liaison. 
[FR  Doc.  97-8636  Filed  4-2-97;  8:45  am] 
sauNG  COOE  7S1$-ei-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PN53-1b;  FRL-6710-2] 

Approval  ar>d  Promulgation  of  State 
Implementation  Plan;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  bi  this  action,  EPA  is 
proposing  to  approve  the  following  as 
revisions  to  the  Indiana  ozone  State 
Implementation  Plan  (SIP):  A  rate-of- 
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progress  (ROP)  plan  to  reduce  volatile 
organic  compounds  (VOC)  emissions  in 
Lake  and  Porter  Counties  by  15  percent 
(%)  by  November  15,  1996;  a 
contingency  plan  to  reduce  VOC 
emissions  by  an  additional  3%  beyond 
the  ROP  plan,  and  an  Indiana  agreed 
order  requiring  VOC  emission  controls 
on  Keil  Chemical  Division,  Ferro 
Corporation,  located  in  Lake  County 
(Keil  Chemical).  The  15%  ROP  plan,  3% 
contingency  plan,  and  the  agreed  order 
were  submitted  together  on  June  26, 
1995.  The  plans  will  help  to  protect  the 
public's  health  and  welfare  by  reducing 
the  emissions  of  VOC  that  contribute  to 
the  formation  of  ground-level  ozone, 
commonly  known  as  urban  smog,  hi  the 
final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  this 
action  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  action  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  May  5, 
1997. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR18-J). 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (ARlS-J),  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTXER  WIFORMATION  CONTACT: 
Mark  J.  Palermo,  Environmental 
Protection  Specialist,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR18-J).  Environmental 
Protection  Agency.  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  (312)  886-6082. 


SUPP(.EMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  February  19,  1997. 
Michelle  D.  Jordan, 

Acting  Regional  Administrator. 

(FR  Doc.  97-8384  Filed  4-2-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  63 

PB  Docket  No.  96-261.  DA  97-440] 

International  Settlement  Rates 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  On  December  19, 1996  the 
Federal  Communications  Commission 
released  a  Notice  of  Proposed 
Rulemaking  in  the  matter  of 
International  Settlement  Rates,  FCC  No. 
96-484  (61  FR  68702,  December  30. 
1996).  In  response  to  a  request  for  an 
extension  of  time,  on  February  27,  1997, 
the  Commission  released  an  order 
granting  an  extension  of  time  for  filing 
reply  comments  in  this  proceeding. 
DATES:  Reply  comments  must  be 
submitted  on  or  before  March  31, 1997. 
ADDRESSES:  All  supplemental  comments 
and  supplemental  reply  comments 
should  be  addressed  to:  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Washington  DC  20554.  All 
supplemental  comments  and 
supplemental  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center  (Room  239)  of  the 
Federal  Communications  Commission, 
1919  M  St.,  NW.,  Washington,  DC 
20554. 

FOR    FURTHER    INFORMATION    CONTACT: 

John  Giusti,  Attorney-Advisor,  Policy 
and  Facilities  Branch, 
Telecommunications  Division, 
International  Bureau,  (202)  418-1407. 

SUPPI.EMENTARY  INFORMATION: 

1.  On  February  21,  1997,  the  Republic 
of  Panama  filed  a  motion  to  extend  the 
reply  comment  date  in  the  captioned 
proceeding  from  March  10,  1997  to 
April  14,  1997.  The  Republic  of  Panama 
contends  that  the  current  schedule 
provides  it  insufficient  time  to  prepare 
informed  reply  comments  for  two 
reasons.  First,  the  Republic  of  Panama 
asserts  that  the  failure  of  the 


Commission's  Record  Imaging 
Processing  System  ("RIPS")  has  made  it 
difficult  for  it  and  other  interested 
parties  to  obtain  a  complete  set  of  the 
comments  filed  in  this  proceeding. 
Second,  the  Republic  of  Panama  states 
that  it  needs  more  time  to  review  the 
recent  agreement  of  the  World  Trade 
Organization's  Group  on  Basic 
Telecommimications  and  assess  the 
agreement's  impact  on  the  proposals 
made  in  this  proceeding. 

2.  Although  we  do  not  routinely  grant 
extensions  of  time.  See  47  CFR  §  1.46(a), 
we  believe  that  extending  the  reply 
comment  date  in  this  case  will  serve  the 
public  interest  by  allowing  the  Republic 
of  Panama  and  other  interested  parties 
adequate  time  to  review  and  reply  to 
any  comments  that  they  had  difficulty 
in  obtaining  because  of  the  failure  of 
RIPS.  We  believe  that  an  extension  to 
March  31,  1997  will  provide  sufficient 
time  for  interested  parties  to  complete 
their  reply  comments.  Interested  parties 
may  obtain  copies  of  the  conunents  filed 
in  this  proceeding  from  the 
Commission's  Reference  Center,  1919  M 
Sti«et  NW.,  Room  239,  Washington,  DC 
20554.  Copies  of  the  comments  filed  in 
this  proceeding  are  also  available  for 
purchase  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Lie.  ("ITS").  2100  M  Sti^et 
NW.,  Suite  140,  Washington,  DC  20037. 
In  order  to  compensate  further  for  the 
RIPS  outage,  we  will  place  copies  of  the 
comments  filed  in  this  proceeding  in  the 
International  Bureau  Reference  Center, 
Room  102,  2000  M  Stieet  NW., 
Washington,  DC  20554. 

3.  Accordingly,  it  is  ordered,  pursuant 
to  sections  4(i),  4(j)  and  5(c)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  154(j),  and 
155(c),  and  sections  0.U,  0.261,  and 
1.46  of  the  Commission's  rules,  47  CFR 
0.51,  0.261,  and  1.46,  that  the  reply 
comment  date  in  the  captioned 
proceeding  is  extended  from  March  10. 
1997  to  March  31,  1997. 

4.  It  is  further  ordered,  pursuant  to 
sections  4(i),  4(j)  and  5(c)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j),  and 
155(c),  and  sections  0.51,  0.261,  and 
1.46  of  the  Commission's  rules,  47  CFR 
0.51,  0.261,  and  1.46,  that  the  Republic 
of  Panama's  motion  to  extend  the  reply 
comment  date  is  granted  to  the  extent  it 
requests  additional  time  up  to  March  31, 
1997,  but  is  denied  to  the  extent  it 
requests  additional  time  beyond  that 
date. 


Federal  Conununications  Commission. 

Ruth  Milkman. 

Deputy  Chief,  International  Bureau. 

(FR  Doc.  97-8442  Filed  4-2-97;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  97-105,  RM-9046] 

Radio  Broadcasting  Services;  Atlanta, 
LA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Winn  Parish 
Broadcasting  proposing  the  allotment  of 
Channel  293A  to  Atlanta,  Louisiana,  as 
the  community's  first  local  aural 
transmission  service.  Channel  293A  can 
be  allotted  to  Atianta  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction  at  coordinates  31—48-18  NL 
and  92-44-36  WL. 

DATES:  Comments  must  be  filed  on  or 
before  May  19,  1997,  and  reply 
comments  on  or  before  June  3, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  William  J.  Pennington,  m, 
P.O.  Box  403,  Westfield,  Massachusetts 
01086  (Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-105,  adopted  March  19, 1997,  and 
released  March  28, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normd  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Stieet.  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS.  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 


one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
govemiiig  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  97-8439  Filed  4-2-97;  8:45  am) 
BILUNG  COOE  e712-01-P 


47  CFR  Part  73 

[MM  Docket  No.  97-104.  RM-4048] 

Radio  Broadcasting  Services; 
Wellington,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Stacey 
Allen  Austin  proposing  the  allotment  of 
Channel  267C3  to  Wellington,  Texas,  as 
the  community's  first  local  FM  service. 
Channel  267C3  can  be  allotted  to 
Wellington  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  4.5  kilometers  (2.8  miles) 
southwest  in  order  to  avoid  a  short- 
spacing  conflict  with  the  licensed 
operation  of  Station  KWOX(FM), 
Channel  266C,  Woodward,  Oklahoma. 
The  coordinates  for  Chaimel  267C3  at 
Wellington  are  34-49-13  NL  and  100- 
14-29  WL. 

DATES:  Comments  must  be  filed  on  or 
before  May  19.  1997,  and  reply 
comments  on  or  before  Jime  3, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Stacey  Allen  Austin,  Route 
1,  Box  420,  Chancellor,  Alabama  36316 
(petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-104,  adopted  March  19,  1997,  and 
released  March  28, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street.  NW.  Washington.  DC.  The 


complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS.  hic,  (202)  857- 
3800.  2100  M  Street,  NW.  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 
John  A  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  97-8438  Filed  4-2-97;  8:45  am)  . 
SIUJNG  COOE  en2-oi-P 


47  CFR  Part  73 

[MM  Docket  No.  97-102,  RM-8969] 

Radio  Broadcasting  Services;  Slldell 
and  Kenner,  LA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Phase  n 
Broadcasting,  licensee  of  Station  WLTS- 
FM,  Chaimel  287C1.  Slidell,  Louisiana, 
proposing  the  reallotment  of  Channel 
287C1  from  Slidell  to  Kenner, 
Louisiana,  and  modification  of  Station 
WLTS-FM's  license  to  specify  Kenner 
as  its  community  of  license.  Channel 
287C1  can  be  allotted  to  Kermer  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  the  licensed  site  of 
Station  WLTS-FM.  The  coordinates  for 
Channel  287C1  at  Kenner  are  29-58-57 
and  89-57-09.  In  accordance  with  the 
provisions  of  Section  1.420(i)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  the 
use  of  Chaimel  287C1  at  Kenner, 
Louisiana. 

DATES:  Comments  must  be  filed  on  or 
before  May  19, 1997,  and  reply 
comments  on  or  before  June  3, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 


^W?P  fpdyal  R<yatgr  /  y^.  62,  h(»  6^;/  T^tiysday.  April  3.  1^97  /,^pc^e^J^^l,ep 


addition  to  fHing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Michael  Lamers,  Hardy  and 
Carey.  LLP,  111  Veterans  Memorial 
Boulevard,  Suite  255,  Metrairie, 
Louisiana  70005  (Counsel  for 
petitioner). 

FOR  FURTHER  MFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau.  (202) 
418-2180. 

8UPPt£MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-102.  adopted  March  19, 1997.  and 
released  March  28,  1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW.  Washingtort.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800.  2100  M  Street.  NW,  Suite  140, 
Washington.  IX:  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Comm\inication«TfimTni««inn 
John  A.  Karoosos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  97-«436  Filed  4-2-97;  8:45  am] 

mujua  cooE  «n2-oi-p 


47  CFR  Part  73 

Vm  Dodwt  No.  97-103,  Rli-«030I 

Radio  Broadcasting  Services; 
Shanrsville,  VA 

AOBICY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


;  The  Commission  requests 
comments  on  a  petition  by  Grace 
Communications  L.C.  pro{>osing  the 
allotment  of  Chaimel  273 A  to 
Shawsville,  Vii^ginia,  as  the 


community's  first  local  aural 
transmission  service.  Channel  273A  can 
be  allotted  to  Shawsville  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  2.3  kilometers  (1.4 
miles)  west  in  order  to  avoid  a  short- 
spacing  conflict  with  the  vacant 
allotment  of  Channel  274C1  at 
Appomattox,  Virginia.  The  coordinates 
for  Chaimel  273A  at  Shawsville  are  37- 
09-47  NL  and  80-16-48  WL. 
DATES:  Comments  must  be  filed  on  or 
before  May  19, 1997,  and  reply 
comments  on  or  before  June  3,  1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  M  Pelkey,  Haley,  Bader 
&  Potts,  Suite  900,  4350  North  Fairfax 
Drive,  Arlington.  Virginia  22203-1633 
(Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPt.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-103.  adopted  March  19.  1997,  and 
released  March  28,  1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  conductor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments*  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karonaoa, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  97-«435  Filed  4-2-97;  8:45  am] 

■lUJNa  COOC  8712-M-P 


47  CFR  Part  73 

[MM  Docket  No.  97-106;  RM-0044] 

Radio  Broadcasting  Services; 
Cheyenne,  WY  and  Goring,  NE 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  TSB  U, 
Inc.,  proposing  the  allotment  of  Channel 
280C2  at  Cheyenne,  Wyoming,  as  the 
coDununity's  potential  seventh  local  FM 
transmission  service.  To  accommodate 
the  allotment,  petitioner  also  proposes 
the  substitution  of  Channel  239C3  for 
Channel  280C3  at  Gering,  Nebraska,  and 
the  modification  of  Station  KOLT-FM's 
license  accordingly.  Channel  280C2  can 
be  allotted  at  Cheyenne  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  0.6  kilometers  (0.4 
miles)  east  to  avoid  a  short-spacing  to 
the  licensed  site  of  Station  KKNG(FM), 
Channel  283C3,  Laramie,  Wyoming.  The 
coordinates  for  Channel  280C2  at 
■  Cheyenne  are  North  Latitude  41-08-17 
and  West  Longitude  104-48-22.  See 
SUPPLEMENTARY  INFORMATION,  infm. 
DATES:  Comments  must  be  filed  on  or 
before  May  19,  1997,  and  reply 
comments  on  or  before  June  3,  1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Elizabeth  A.  Sims,  Irwin, 
Campbell  &  Tannenwald,  P.C,  1730 
Rhode  Island  Ave.,  NW.,  Suite  200, 
Washington,  DC  20036-3101  (Counsel 
for  Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
8UPP1.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conomission's  Notice  of 
F^posed  Rule  Making  and  Order  to 
Show  Cause.  MM  Docket  No.  97-106, 
adopted  March  19,  1997,  and  released 
March  28,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Sti«et,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  IX  20037. 

Additionally.  Channer239C3  can  be 
allotted  at  Gering  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  at  Station 
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KOLT-FM's  presently  licensed  site.  The 
coordinates  for  Channel  239C3  at  Gering 
are  North  Latitude  41-51-50  and  West 
Longitude  103—42-20. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  imormation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sulqects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 
John  A.  Karouflos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  97-8434  Filed  4-2-97;  8:45  am) 
BILUNO  COOE  S712-01-P 


47  CFR  Part  73 

[MM  Docket  No.  97-107,  RM-9023] 

Radio  Broadcasting  Services;  Potts 
Camp  and  Saltiilo,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTKM:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Olvie 
E.  Sisk,  licensee  of  Station  WCNA(FM). 
Channel  240C3,  Potts  Camp, 
Mississippi,  proposing  the  reallotment 
of  Channel  240C3  from  Potts  Camp  to 
Saltiilo.  Mississippi,  and  the 
modification  of  Station  WCNA(FM)'s 
license  to  specify  Saltiilo  as  its 
community  of  license.  Channel  240C3 
can  be  allotted  to  Saltiilo  in  compliance 
with  the  minimum  distance  separation 
requirements  with  a  site  restriction  of 
20.4  kilometers  (12.7  miles)  north.  The 
coordinates  for  Channel  240C3  at 
Saltiilo  are  34-33-39  NL  and  88-40-59 
WL.  In  accordance  with  the  provisions 
of  Section  1.420(i)  of  the  Commission's 
Rules,  we  shall  not  accept  competing 
expressions  of  interest  or  require  that 
the  petitioner  demonstrate  the 
availability  of  an  additional  channel  at 
Saltiilo. 

DATES:  Comments  must  be  filed  on  or 
before  May  19, 1997,  and  reply 
comments  on  or  before  June  3, 1997. 
ADDRESSES:  Federal  Commimications 
Conunission,  Washington,  DC  20554.  In 


addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Frank  R.  Jazzo,  Anne 
Goodwin  Crump,  Fletcher,  Heald  & 
Hildreth,  P.L.C..  1300  North  17th  Street, 
Eleventh  Floor,  Rosslyn,  Virginia  22209 
(Coimsel  for  petitioner). 
FOR  FURT>«R  MFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-107,  adopted  March  19, 1997,  and 
released  March  28, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc..  (202)  857- 
3800,  2100  M  Street,  NW,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karoosos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  97-8433  Filed  4-2-97;  8:45  am] 
BiujNQ  COOE  sna-oi-p 


47  CFR  Part  73 

[MM  Docket  No.  97-101.  RM-9051] 

Radio  Broadcasting  Services; 
Mahnomen,  MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Jinuny 
D.  Birkemeyer,  proposing  the  allotment 
of  Channel  268C3  at  Mahnomen, 
Minnesota,  as  that  community's  first 


local  broadcast  service.  The  coordinates 
for  Channel  268C3  are  47-25-00  and 
96-06-00.  There  is  a  site  restriction  15 
kilometers  (9.3  miles)  northwest  of  the 
community. 

DATES:  Comments  must  be  filed  on  or 
before  May  19,  1997,  and  reply 
comments  on  or  before  June  3, 1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Jimmy  D. 
Birkemeyer,  312  West  Main  Street,  Ada, 
Minnesota  56510. 

FOR  FURTHER  MFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  18  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-101,  adopted  March  19, 1997,  and 
released  March  28, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC.  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  ex     ■ 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact 

For  information  regarding  proper 
filing  procediues  for  conmients,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 
John  A.  KarouMM, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  97-8441  Filed  4-2-97;  8:45  am) 
BILLING  COOE  STIZ-OI-P 
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47CFRPart73 

[MM  Docket  No.  9ft-244;  RM-8936] 

Radio  Broadcasting  Sarvicas; 
Madison,  IN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  This  document  dismisses  a 
petition  filed  on  behalf  of  Edward  E. 
Guinn,  which  requested  the  allotment  of 
Channel  266A  to  Madison.  Indiana,  as 
that  community's  second  local  FM 
transmission  service,  based  upon  the 
collective  withdrawal  of  interest  by  all 
parties  to  the  proceeding  in  pursuing 
the  proposal.  See  61  FR  65508. 
December  13.  1996.  With  this  action,  the 
proceeding  is  terminated. 
AOOAESS:  Federal  Communications 
Commission,  Washington,  IX  20554. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau.  (202) 
41&-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-244. 
adopted  March  19. 1997.  and  released 
March  28,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services.  Inc..  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037.  (202)  857- 
3800. 

Liat  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Commnnications  Commission 

|ohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rides 
Division.  S4ass  Media  Bureau. 

IFR  Doc.  97-8440  Filed  4-2-97;  8:45  am) 

I  cooc  •n2-oi-p 


DEPARTMENT  OF  THE  INTERIOR 

FWi  and  Wildlife  Sarvica 

•60  CFR  Part  17 

Endangered  and  Threatened  WikHife 
and  Plants;  12-Montti  Rnding  for  a 
Petition  To  Ust  the  Santa  Ana  Sucker 
aa  Endangered 

AOENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  12-month  petition 
finding 


SUMMARY:  The  U.  S.  Fish  and  Wildlife 
Service  (Service)  announces  a  12-month 
finding  for  a  petition  to  list  the  Santa 
Ana  sucker  {Catostomus  santaanae) 
under  the  Endangered  Species  Act  of 
1973.  as  amended  (Act).  The  Santa  Ana 
sucker  is  found  in  small  shallow 
streams  in  southern  California,  and 
although  described  as  common  in  the 
1970s,  the  species  has  experienced 
declines  throughout  most  of  its  range 
because  of  uriMnization,  water 
pollution,  dams,  introduced  non-native 
fishes,  and  other  human-caused 
disturtiances.  The  Service  finds  that  the 
petition  to  list  the  Santa  Ana  sucker  is 
warranted  but  precluded  by  other  listing 
actions  of  higher  priority. 

DATES:  The  finding  announced  in  this 
document  was  made  on  March  27.  1997. 
Comments  from  all  interested  parties 
may  be  submitted  until  further  notice. 

ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
finding  should  be  submitted  to  the  Field 
Supervisor.  Carlsbad  Field  Office.  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Barrett,  Carlsbad  Field  Office  see 
ADDRESSES  section)  (telephone  619/ 
431-9440  or  facsimile  619/431-9624). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4Cb)(3)(B)  of  the  Act  requires 
that  for  any  petition  to  revise  the  Lists 
of  Endangered  and  Threatened  Wildlife 
and  Plants  that  contains  substantial 
scientific  or  commercial  information 
indicating  that  the  petitioned  action 
may  be  warranted,  a  finding  be  made 
within  12  months  of  the  date  of  receipt 
of  the  petition  on  whether  the 
petitioned  action  is:  (a)  not  warranted, 
(b)  warranted,  or  (c)  warranted  but 
precluded  bom  immediate  proposal  by 
other  pending  proposals.  Such  12- 
month  findings  are  to  be  published 
promptly  in  the  Federal  Register. 
Section  4(b)(3)(B)(iii)  of  the  Act  states 
that  the  Service  may  make  warranted 
but  precluded  findings  if  it  can 
demonstrate  that  an  immediate 
proposed  rule  is  precluded  by  other 
pending  proposals  and  that  expeditious 
progress  is  being  made  on  other  listing 
actions.  Section  4(b)(3)(C)  requires  that 
petitions  for  which  the  requested  action 
is  found  to  be  warranted  but  precluded 
should  be  treated  as  though  resubmitted 
on  the  date  of  such  finding,  i.e., 


requiring  a  subsequent  finding  to  be 
made  within  12  months. 

Because  of  budgetary  constraints  and 
the  lasting  effects  of  the  congressionally 
imposed  listing  moratorium,  the  Service 
is  processing  petitions  and  other  listing 
actions  according  to  the  listing  priority 
guidance  published  in  the  Federal 
Register  on  December  5, 1996  (61  FR 
64475).  The  guidance  for  fiscal  year 
1997  clarifies  the  order  in  which  the 
Service  will  process  listing  activities 
with  appropriated  funds. 
Administrative  findings  for  listing 
petitions  that  are  not  assigned  to  tier  1 
(emergency  listing  actions)  will  be 
processed  as  a  tier  3  priority  (61  FR 
64480).  Further  action  on  the  subject 
petition  falls  within  tier  3  of  the  current 
guidance.  Because  of  pending  proposed 
species  listings  (tier  2  activities),  the 
Pacific  Region  (Region  1)  will  be 
primarily  processing  final  decisions  on 
proposed  rules  during  fiscal  year  1997 
(61  FR  64477).  However,  as  the  Pacific 
Region  nears  completion  of  its  pending 
tier  1  and  2  actions,  the  Service  expects 
Region  1  to  begin  processing  some  tier 
3  actions  later  this  fiscal  year.  Priority 
within  tier  3  will  be  given  to  new 
proposals  for  species  facing  high- 
magnitude,  inmiinent  threats  (61  FR 
64480),  especially  court-ordered 
proposals  for  such  species  with  listing 
priority  numbers  of  1  through  3  (e.g.. 
Fund  for  Animals  v.  Babbitt,  Civ.  No. 
92-800  (SS)  (D.D.C.)). 

On  September  6, 1994,  the  Service 
received  a  petition  under  the  Act  to  list 
the  Santa  Ana  speckled  dace 
[Rhinicbthys  osculus  ssp.).  Santa  Ana 
sucker  [Catostomus  santaanae),  and  the. 
Shay  Creek  threespine  stickleback 
(Gasterosteus  aculeatus  ssp.)  as 
endangered  species.  The  petition  was 
submitted  by  the  Sierra  Club  Legal 
Etefense  Fund,  Inc.  (located  in  San 
Francisco,  California),  on  behalf  of 
seven  groups.  The  seven  groups  are  the 
California- Nevada  Chapter  of  the 
American  Fisheries  Society,  The  Natiue 
School.  The  California  Sportfishing 
Protection  Alliance.  Friends  of  the 
River,  Izaak  Walton  League  of  America. 
California  Trout,  and  Trout  Unlimited. 

A  timely  finding  on  the  subject 
petition  was  precluded  by  higher 
priority  listing  actions  and  budget 
constraints.  On  May  16,  1996,  the 
Service  published  a  description  of  how 
it  would  prioritize  the  various  listing 
actions  for  the  remainder  of  fiscal  year 
1996  (61  FR  24722).  Based  on  this 
listing  priority  guidance,  the  90-day 
finding  was  designated  as  a  tier  3  action, 
and  the  processing  of  tier  3  actions  was 
not  expected  to  begin  during  the 
remainder  of  fiscal  year  1996.  Despite 
requests  for  deference  to  the  listing 


priority  guidance,  however,  the  Service 
was  compelled  by  court  order  to  issue 
the  90-day  finding. 

On  Jtily  9, 1996,  the  Service  published 
a  90-day  petition  finding  (61  FR  36021) 
that  substantial  information  had  been 
presented  indicating  the  requested 
action  may  be  warranted  for  the  Santa 
Ana  sucker.  This  same  90-day  petition 
finding  stated  that  the  petition  did  not 
present  substantial  scientific  or 
commercial  information  indicating  the 
petitioned  action  may  be  warranted  for 
the  Santa  Ana  speckled  dace  and  Shay 
Creek  threespine  stickleback  because  it 
did  not  substantiate  that  the  two  taxa 
are  described  species,  subspecies,  or 
distinct  vertebrate  population  segments 
as  required  under  current  Service  policy 
(61  FR  4722)  to  be  considered  for  listing. 
Fiuthermore,  the  Service  presently 
regards  the  Shay  Creek  threespine 
stickleback  as  a  population  of  the 
unarmored  threespine  stickleback 
[Gasterosteus  aculeatus  williamsoni],  a 
species  that  is  already  listed  as 
endangered.  While  work  on  the  12- 
month  finding,  also  a  tier  3  activity, 
would  not  have  been  initiated  under  the 
listing  priority  guidance,  the  Service 
subsequently  initiated  a  status  review 
for  the  Santa  Ana  sucker  pursuant  to  an 
October  10,  1996,  court  order. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the 
present  and  future  threats  facing  the 
Santa  Ana  sucker.  This  analysis  is 
documented  in  the  Service's 
Administrative  12-Month  Finding  on  a 
Petition  to  List  the  Santa  Ana  Sucker  as 
Endangered  (Finding).  Although  the 
Santa  Ana  sucker  was  described  as 
common  in  the  1970s  (Moyle  1976),  the 
species  has  experienced  declines 
throughout  most  of  its  range  (Moyle  and 
Yoshiyama  1992).  This  apparent  overall 
decline  in  population  niunbers  is 
particularly  siuprising  given  the  high 
reproductive  capability  and  broad 
habitat  tolerances  of  this  species.  Much 
of  the  remaining  range  of  the  Santa  Ana 
sucker  is  threatened  by  urban 
encroachment,  extreme  alteration  of 
river  charmels,  degraded  water  quality, 
dam  operations,  water  diversions, 
introduction  of  exotic  predators  and 
competitors,  other  human-caused 
factors  (e.g.,  adverse  impacts  associated 
with  human  recreationad  activities),  as 
well  as  small  populations  and 
associated  genetic  concerns.  Of  the  four 
known  populations  of  the  Santa  Ana 
sucker,  two  populations  are  mostly 
within  the  Angeles  National  Forest 
Urban  encroachment  and  alteration  of 
river  channels  are  not  a  threat  to  these 
two  populations,  one  of  which  is  extant 
upstream  of  the  confluence  of  the  East. 


West,  and  North  forks  of  the  San  Gabriel 
River  and  may  contain  the  most 
individuals  of  any  remaining 
population.  Therefore,  the  Service 
concludes  that  the  magnitude  of  threats 
facing  the  Santa  Ana  sucker  are 
moderate. 

The  Service  determines,  as  a  result  of 
its  status  review,  that  sufficient 
information  is  ciurently  available  to 
support  a  proposed  rule  to  list  the 
species  as  endangered  or  threatened. 
According  to  Service  policy  published 
in  the  Federal  Register  on  May  12, 1993 
(58  FR  28034).  such  species  are  assigned 
candidate  status  and  given  a  listing 
priority  number.  Guidelines  for 
assigning  listing  priorities  were 
published  in  the  Federal  Register  on 
September  21,  1983  (48  FR  43098). 
Consequently,  given  the  moderate 
threats  facing  the  Santa  Ana  sucker 
throughout  its  range,  the  Service  hereby 
assigns  the  Santa  Ana  sucker  a  listing 
priority  number  of  8. 

Under  the  Service's  current  system  of 
proposing  species  for  listing  based  on 
the  magnitude  and  imminence  of  threats 
facing  a  species,  the  Service  considers 
listing  species  with  higher  listing 
priority  numbers  first.  Since  the 
moratoritim  was  lifted  on  April  26, 
1996,  the  Service  has  completed  131 
final  determinations  (publication  of 
final  rules  for  endangered  and 
threatened  species  and  withdrawals  of 
proposed  rules).  The  Service  believes 
that  this  demonstrates  that  expeditious 
progress  is  being  made  to  list  and  delist 
species  under  the  Act  Despite  this 
progress,  listing  actions  are  currently 
pending  for  many  species  that  have 
higher  listing  priority  numbers  than  the 
Santa  Ana  sucker.  Those  species 
include  a  large  number  of  species  facing 
high  magnitude  and  imminent  threats 
(listing  priority  numbers  of  1,  2,  or  3). 
Given  that  the  Santa  Ana  sucker  has  a 
listing  priority  number  of  8  in  light  of 
the  threats  of  moderate  magnitude,  the 
Service  finds  that  listing  the  Santa  Ana 
sucker  is  warranted  but  precluded  by 
listing  actions  of  higher  priority. 

References  Cited 

A  complete  list  of  references  used  in 
the  pre]>aration  of  this  finding  is 
available  upon  request  from  the 
Carlsbad  Field  Office  (see  ADDRESSES 
section). 
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The  primary  author  of  this  document 
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(see  ADDRESSES  section),  telephone  619/ 
431-9440. 


Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  March  27, 1997. 
Jolui  G.  Rogen, 

Director,  Fish  and  Wildlife  Serrice. 
(FR  Doc.  97-8450  Filed  4-2-97;  8:45  am) 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants:  Public  Hearing  on 
Proposed  Rule  to  Ust  tt>e  Northern 
Population  of  ttie  Bog  Turtle  as 
Threatened  and  the  Soutttem 
Population  as  Threatened  Due  to 
Similarity  of  Appearance 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  notice  of  public 
hearing. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  gives  notice  that  a  public 
hearing  will  be  held  on  the  Service's 
proposal  to  list  the  northern  population 
of  the  bog  turtle  (Clemmys 
muhlenbergii)  as  threatened  from  New 
York  and  Massachusetts  south  to 
Maryland;  and  the  southern  population 
of  the  bog  turtle,  which  occurs  in  the 
Appalachian  Mountains  from  southern 
Virginia  to  northern  Georgia,  as 
threatened  due  to  similarity  of 
appearance  to  the  northern  population, 
with  a  special  rule,  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  bog  turtle  is  threatened 
by  a  variety  of  factors  which  include: 
habitat  degradation  and  fragmentation 
from  agriculture  and  urban 
development;  habitat  succession  due  to 
invasive  exotic  and  native  plants;  and 
illegal  trade  and  collection. 

DATES:  The  public  hearing  will  be  held 
April  21, 1997,  from  7  p.m.  to  9  p.m. 
(Eastern  Standard  Time).  The  formal 
comment  period  closes  on  April  29. 
1997. 

ADDRESSES:  Comments  should  be  sent  to 
Supervisor,  Pennsylvania  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  315 
South  Allen  Street,  Suite  322.  State 
College.  Pennsylvania  16801.  The 
public  hearing  will  be  held  in  the 
auditoriiun  of  the  Oley  High  School.  17 
Jefiierson  Street.  Oley.  Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  McCarthy  at  the  above  field 
office  addi«ss  (814/234-4090;  facsimile 
814/234-0748). 
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SUPPLEMENTARY  rNFOmUTKM: 

Background 

Bog  turtles  inhabit  shallow,  spring-fed 
fens,  sphagnum  bogs,  swamps,  marshy 
meadows  and  pastures  characterized  by 
soft,  muddy  bottoms;  clear,  cool,  slow- 
flowing  water,  often  forming  a  network 
of  rivulets;  high  humidity;  and  an  open 
canopy.  Unless  set  back  by  fire,  beaver 
activity,  grazing,  or  periodic  wet  years, 
open-cano'py  wetlands  are  slowly 
invaded  by  woody  vegetation  and 
undergo  a  transition  into  closed-canopy, 
wooded  swampland,  thus  becoming 
unsuitable  for  habitation  by  bog  turtles. 
The  northern  populations  extends  from 
southern  New  York  and  western 
Massachusetts  southward  through 
western  Connecticut,  New  Jersey  and 
eastern  Pennsylvania,  to  northern 
Delaware  and  Maryland.  Disjunct 
populations  previously  occurred  in 
western  Pennsylvania  and  in  the  Lake 
George  and  Finger  Lakes  regions  of  New 
York.  The  western  Pennsylvania  and 
Lake  George  populations  have  been 
extirpated  and  only  a  remnant 
population  exists  at  two  remaining  sites 
in  the  Finger  Lakes  region.  The  southern 
population  occurs  in  southwestern 
Virginia  southward  through  western 
North  Carolina,  eastern  Tennessee, 
northwestern  South  Carolina  and 
northern  Georgia. 

The  northern  population  of  the  bog 
turtle  has  declined  by  approximately  50 
percent.  Illegal  collection  and  habitat 
alteration/ destruction  constitute  the 
primary  threats  to  this  species.  The 
Service  does  not  cunenUy  consider  the 
southern  population  of  bog  turtles  to  be 
biologically  threatened  or  endangered; 
however,  it  would  be  nearly  impossible 
to  prosecute  illegal  'take'  cases  if  the 
southern  population  was  not  also  listed. 
The  proposed  special  rule  would 
exempt  incidental  take  of  bog  turtles  in 
the  southern  population  from  the 
prohibitions  of  die  Act.  That  is,  take  that 
results  from,  but  is  not  the  purpose  of, 
carrying  out  an  otherwise  lawful  activity 
would  not  be  prohibited  for  the 
southern  population. 

On  January  29, 1997,  the  Service 
published  a  proposal  in  the  Federal 
Register  (62  FR  4229)  to  Ust  the 
northern  population  of  the  bog  turtle  as 
threatened  and  the  southern  population 
as  threatened  due  to  similarity  of 
appearance  under  the  Act  as  amended. 
Section  4(b)(5)(E)  of  the  Act  requires 
that  a  pubUc  hearing  be  held  if 
requested  within  45  days  of  the 
proposal's  publication  in  the  Federal 
Register.  A  public  hearing  request  was 
received  within  the  allotted  time  period 
from  Mr.  Gary  L.  Hofhnan.  Chief 
Engineer  for  the  Commonwealth  of 


Pennsylvania  Department  of 
Transportation,  Harrisburg, 
Pennsylvania.  The  Service  has 
scheduled  a  hearing  on  April  21,  1997, 
from  7:00  to  9:00  p.m.  (Eastern  Standard 
Time),  at  the  auditorium  of  the  Oley 
High  School,  17  Jefferson  Street,  Oley, 
Peimsylvania.  Those  parties  wishing  to 
make  a  statement  for  the  record  are 
encouraged  to  provide  a  copy  of  their 
statement  to  the  Service  at  the  start  of 
the  hearing.  Oral  statements  may  be 
limited  in  length  if  the  number  of 
parties  present  at  the  hearing 
necessitates  such  a  limitation.  There  are, 
however,  no  limits  to  the  length  of 
written  comments  or  materials 
presented  at  the  hearing  or  mailed  to  the 
Service.  Comments  from  all  interested 
parties  must  be  received  by  April  29, 
1997. 

Author:  The  primary  author  of  this 
notice  is  Mr.  Michael  L.  McCarthy, 
Pennsylvania  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  315  South  Allen 
Street,  Suite  #322,  State  College. 
Pennsylvania  16801. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  (16  U.S.C.  1531- 
1544). 

Dated:  March  27. 1997. 
Cathy  Short, 

Deputy  Regional  Director,  Region  5. 

IFR  Doc.  97-8510  Filed  4-2-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  970318059-7059-01;  1.0. 
0221 97B] 

RIN  0648-AI82 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  Amendment  12 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 

summary:  NMFS  issues  this  proposed 
rule  to  implement  portions  of 
Amendment  12  to  the  Fishery 
Management  Plan  for  Commercial  and 
Recreational  Salmon  Fisheries  off  the 
Coasts  of  Washington,  Oregon,  and 
California  (Salmon  FMP).  Amendment 
12  to  the  Salmon  FMP  would  include, 
as  management  objectives  for  the 
Salmon  FMP.  the  NMFS  jeopardy 
standards  or  the  objectives  of  NMFS 


recovery  plans  for  salmon  species  that 
are  listed  as  threatened  or  endangered 
under  the  Endangered  Species  Act 
(ESA)  and  would  eliminate  from  the 
Code  of  Federal  Regulations  a  table  that 
summarizes  management  goeils.  This 
proposed  rule  would  implement  that 
change.  The  intended  effect  of  this  rule 
is  to  ensure  that  ESA  listed  salmon  are 
given  proper  consideration  in 
formulating  management  measures 
under  the  Salmon  FMP. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  May  19, 
1997. 

ADDRESSES:  Comments  on  the  proposed 
rule  for  Amendment  12  should  be  sent 
to  Mr.  William  Stelle,  Administrator, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Seattle,  WA  98115- 
0070;  or  to  Mr.  William  Hogarth,  Acting 
Administrator,  Southwest  Region, 
National  Marine  Fisheries  Service,  501 
West  Ocean  Boulevard,  Suite  4200, 
Long  Beach,  CA  90802-4213. 

Copies  of  Amendment  12  (combined 
with  Amendment  10  to  the  Fishery 
Management  Plan  for  the  Pacific  Coast 
Groundfish  Fishery  (Groundfish  FMP)), 
the  Environmental  Assessment  (EA)/ 
Regulatory  Impact  Review  (RIR)/Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
are  available  from  Larry  Six,  Executive 
Director,  Pacific  Fishery  Management 
Council,  2130  SW  Fifth  Avenue.  Suite 
224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMADON  CONTACT: 
William  L.  Robinson  at  206-526-6140, 
Rodney  Mclnnis  at  310-980-4040,  or 
the  Pacific  Fishery  Management  Council 
at  503-326-6352. 

SUPPLEMENTARY  INFORMATION:  NMFS  is 
proposing  this  rule  based  on  a 
recommendation  of  the  Pacific  Fishery 
Management  Council  (Council),  under 
the  authority  of  the  FMP  and  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The 
background  and  rationale  for  the 
Council's  recommendations  are 
summarized  below.  More  detail  appears 
in  the  EA/RIR/IRFA  that  the  Council 
prepared  for  this  action  (see 
ADDRESSES). 

At  its  October  1996  meeting,  the 
Council  adopted  a  package  that  consists 
of  Amendment  12  to  the  Salmon  FMP 
and  Amendment  10  to  the  Groundfish 
FMP.  Amendment  12  would  allow 
adoption  of  rules  to  permit  retention  of. 
but  not  sale  of,  salmon  bycatch  in 
Pacific  Coast  groundfish  trawl  fisheries 
imder  a  monitoring  program  that  meets 
certain  guidelines;  specify  ESA 
standards  as  management  objectives  for 
salmon  species  listed  under  the  ESA; 


and  update  the  Salmon  FMP.  without 
changing  the  FMP  management 
objectives.  Amendment  10  would 
authorize  modification  of  the 
regulations  governing  the  Pacific  Coast 
groundfish  fishery  to  allow  retention  of 
salmon  bycatch  as  authorized  imder 
Amendment  12. 

A  Notice  of  Availability  for 
Amendments  12  and  10,  inviting 
comments  from  the  public,  was 
published  in  the  Federal  Register  on 
February  27, 1997  (62  FR  8921).  Public 
comments  on  the  proposed  rule  must  be 
received  by  the  end  of  the  coounent 
period  on  the  amendments.  April  28. 
1997,  to  be  considered  in  the  approval/ 
disapproval  decision  on  the 
amendments. 

Management  ObjectiTes  for  Listed 
Salmon  Species 

Amendment  12  to  the  Salmon  FMP 
would  specify  that  the  Council  will 
manage  ocean  salmon  fisheries 
consistent  with  NMFS  jeopardy 
standards  or  NMFS  recovery  plans  for 
species  listed  under  the  ESA.  This 
portion  of  Amendment  12  is  needed  to 
bring  the  Salmon  FMP  into  compliance 
with  the  March  1996  Biological  Opinion 
issued  under  section  7  of  the  ESA, 
regarding  the  impacts  of  the  Pacific 
Coast  salmon  fishery  on  salmon  stocks 
listed  under  the  ESA.  The  Biological 
Opinion's  first  reasonable  and  prudent 
alternative  (RPA)  requires  the  Council  to 
adopt  by  October  1996,  and  NMFS  to 
implement  by  May  of  1997,  an 
amendment  that  includes  ESA 
management  objectives  in  the  FMP.  This 
portion  of  Amendment  12  is  being 
implemented  through  this  proposed 
rule. 

Update  of  the  Salmon  FMP 

The  Salmon  FMP  has  not  had  a 
comprehensive  update  since  1984.  The 
Council  wishes  to  provide  a 
comprehensive  Salmon  FMP  that 
incorporates  into  a  single  document  all 
of  the  amendments  that  have  been  made 
to  the  Salmon  FMP  since  1984.  The 
updated  Salmon  FMP  has  been  designed 
to  be  the  operative  salmon  FMP,  rather 
than  an  amendment  to  any  existing 
docuiment.  It  incorporates  or  references 
all  the  parts  required  for  a  complete 
Salmon  FMP  but  contains  only  the 
operative  language  necessary  to 
understand  and  implement  the 
Council's  salmon  management  plan.  If 
approved,  this  updated,  comprehensive 
Sialmon  FMP  would  be  much  easier  for 
the  public  to  review  and  understand  for 
any  future  amendment  considerations. 
This  comprehensive  Salmon  FMP 
update  also  includes  a  summary  of 
specific  management  goals  for  stocks  in 


the  salmon  management  unit,  which 
allows  NMFS  to  make  minor 
modifications  to  the  salmon  regulations. 
The  table  of  management  goals  that 
currently  appears  in  the  salmon 
regulations  at  §  660.410  would  be 
deleted  from  the  regulations  because  it 
already  exists  in  the  Salmon  FMP.  In 
accordance  with  the  ciirrent  Salmon 
FMP  framework  procedure,  future 
updates  to  stock  management  goals  may 
be  made  without  amending  the  Salmon 
FMP. 

Future  Proposed  Regulations 

Salmon  Bycatch  Retention 

The  salmon  bycatch  retention 
provisions  of  Amendments  10  and  12 
are  not  being  implemented  in  this  rule. 
These  provisions  would  authorize 
regulations  to  permit  groundfish  trawl 
vessels  to  retain,  but  not  sell,  their 
bycatch  of  Pacific  salmon  under  a 
monitoring  program  that  meets  certain 
guidelines.  The  Biological  Opinion 
tmder  section  7  of  the  ESA  regarding  the 
groundfish  fishery  requires  monitoring 
of  the  groundfish  fisheries  for  salmon 
bycatch  rates,  but  the  Salmon  and 
Groundfish  FMPs  and  associated 
regulations  limit  flexibility  in  how  this 
is  done,  because  they  do  not  allow  for 
retention  of  trawl-caught  salmon.  The 
monitoring  program  has  operated  under 
an  EFP  for  the  past  few  years,  and  this 
plan  amendment  allows  the  Council  to 
adopt  regulations  to  implement 
appropriate  monitoring.  The  Council 
has  not  yet  developed  and  proposed 
such  a  program,  so  no  implementing 
regulations  are  currenUy  being  proposed 
in  connection  with  this  portion  of  the 
amendments.  NMFS  expects  that  the 
Council  will  submit  a  proposal  to 
implement  a  bycatch  monitoring 
program  for  the  1998  fishery. 

Classification 

At  this  time,  NMFS  has  not 
determined  that  the  FMP  Amendment 
that  this  rule  would  implement  is 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Act  and  other 
applicable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  conunents  received 
during  the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  (SBA) 
that  this  proposed  rule,  if  adopted, 
would  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities  as  follows: 

The  proposed  rule  would  implement 
changes  to  the  Fishery  Management  Plan  for 
Commercial  and  Recreational  Salmon 
Fisheries  off  the  Coasts  of  Washington, 
Oregon,  and  California  (Sahnon  FMP)  to 
specify  Endangered  Species  Act  (ESA) 
standards  as  management  objectives  for 
salmon  species  listed  under  the  ESA.  It 
would  also  eliminate  a  table  from  the 
regulations  that  would  he  made  redundant  by 
Amendment  12. 

This  projxjsed  rule  to  specify  ESA 
standards  as  salmon  management  objectives 
would  bring  the  Salmon  FMP  into 
compliance  with  the  March  8, 1996, 
Biological  Opinion  on  the  impacts  of  ocean 
fisheries  for  Pacific  salmon  on  stocks  listed 
under  the  ESA.  It  formalizes  in  the  FMP  what 
was  already  required  by  the  ESA.  The 
elimination  of  the  table  is  a  housekeeping 
measure  that  has  no  substantive  impact  on 
the  regulated  public  or  other  government 
agencies. 

List  of  Subjects  in  50  CFR  Part  660 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  27,  1997. 
Charlet  Kamella, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  660  is  proposed  to  be 
amended  as  follows: 

PART  660— RSHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIRC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  660.410,  the  section  heading 
and  paragraph  (a)  are  revised,  the  table 
"Summary  of  Specific  Management 
Goals  for  Stocks  in  the  Salmon 
Management  Unit"  is  removed,  and  a 
new  paragraph  (c)  is  added  to  read  as 
follows: 

1680.410    Escapement  and  management 


(a)  The  escapement  and  management 
goals  are  summarized  in  Table  6—1  of 
the  Fishery  Management  Plan  for 
Commercial  and  Recreational  Salmon 
Fisheries  off  the  Coasts  of  Washington, 
Oregon,  and  California. 

(cj  The  annual  management  measures 
will  be  consistent  with  NMFS  jeopardy 
standards  or  NMFS  recovery  plans  for 
species  listed  under  the  Endangered 
Species  Act. 

{FR  Doc  97-8462  Filed  4-2-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appltcabte  to  the 
public.  Notices  of  heanngs  and  investigations, 
cotnmittee  meetings,  agerxry  decisions  and 
ruKngs,  delegations  of  authority,  filing  of 
petitions  and  applications  arxl  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Boundary  Extension,  Ouachita 
National  Forest,  Artcansas 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  boundary  extension. 

SUMMARY:  The  Secretary  of  Agriculture 
has  extended  the  boundary  of  the 
Ouachita  National  Forest  to  include 
106.75  acres,  more  or  less,  in  Le  Flore 
County,  Oklahoma,  which  were  recently 
acquired  through  exchange.  A  copy  of 
the  Secretary's  establishment  dociunent 
which  includes  the  legal  description  of 
the  lands  within  the  extension  appears 
at  the  end  of  this  notice. 

EFFECTIVE  DATE:  The  effective  date  of 
this  boundary  extension  was  March  11, 
1997. 

ADDRESSES:  A  copy  of  the  map  depicting 
the  lands  within  the  boundary  extension 
is  on  file  and  available  for  public 
inspection  in  the  Office  of  the  Director 
of  Lands,  Auditor's  Building,  201  14th 
Street,  SW.  Washington,  DC.  20250. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Jack  Craven.  Lands  Staff,  Forest  Service, 
USDA.  PO  Box  96090.  Washington,  DC. 
20090-6090,  telephone:  (202)  205-1248. 

SUPP1.EMENTARY  INFORMATION:  Pursuant 
to  the  authority  under  section  20(d), 
Winding  Stair  Mountain  National 
Recreation  and  Wilderness  Act  of 
October  18,  1988  (16  U.S.C.  460).  the 
Secretary  of  Agriculture  has  extended 
the  boundary  of  the  Ouachita  National 
Forest.  The  Act  provided  authority  to 
the  Secretary  of  Agriculture  to  acquire 
by  purchase,  exchange,  donation,  or 
otherwise,  any  right,  title,  and  interest 
in  lands  in  Le  Flore  County.  Oklahoma, 
which  are  outside  the  boundaries  of  the 
Ouachita  National  Forest.  This  Act  also 
provided  that  the  Secretary  would 
extend  the  boundaries  of  the  Ouachita 
National  Forest  to  include  such  lands. 


Dated:  March  28, 1997. 

Gerald  Coghlan. 

Acting  Associate  Deputy  Chief.  National 
Forest  System. 

Ouachita  National  Foreit  Boundary 
Extension 

Pursuant  to  the  Secretary  of  Agriculture's 
authority  under  Section  20(d),  Pub.  L.  100- 
499  (102  SUt.  2491)  the  Ouachita  NaUonal 
Forest  boundary  is  hereby  extended  to 
include  the  following  lands. 

Le  Flore  County,  Oklahoma,  Indian 
Meridian 

Township  3  North,  Range  27  East 
Section  10:  The  North  Half  of  the 
Northwest  Quarter  and  Lot  1. 

The  areas  described  aggregate  106.75  acres 
more  or  less. 

As  provided  by  Pub.  L.  100-499.  the  lands 
described  shall  be  administered  by  the 
Secretary  of  Agriculture  in  accordance  with 
the  Act  of  March  1, 1911  (36  Stat.  961)  and 
in  accordance  with  the  laws,  rules,  and 
regulations  generally  applicable  to  units  of 
the  National  Forest  System. 

Dated:  March  11, 1997. 
Brian  Eliot  Burke, 

Deputy  Under  Secretary,  Natural  Resources 
and  Environment. 

[FR  Doc.  97-8550  Filed  4-2-97;  8:45  am) 
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Establishment  of  Ramsey  Creek 
Purchase  Unit 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  Establishment  of 
Ramsey  Creek  Purchase  Unit. 

SUMMARY:  The  Secretary  of  Agriculture 
created  the  2,276.39-acre  Ramsey  Creek 
Piurhase  Unit  in  Wasco  County, 
Oregon.  A  copy  of  the  establishment 
document,  which  includes  the  legal 
description  of  the  lands  within  the 
purchase  unit,  appears  at  the  end  of  this 
notice. 

EFFECTIVE  DATE:  Establishment  of  this 
purchase  unit  was  effective  January  28, 
1997. 

ADDRESSES:  A  copy  of  the  map  depicting 
the  lands  within  the  purchase  unit  is  on 
file  and  available  for  public  inspection 
in  the  office  of  the  Director,  Lands  Staff, 
201  14th  Street,  SW,  Washington,  DC 
20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Craven,  Lands  Staff,  Forest  Service, 
USDA,  PO  Box  96090,  Washington.  DC 
20090-6090,  telephone:  (202)  205-1248. 


Dated:  March  28, 1997. 

Gerald  CoghUn. 

Acting  Associate  Deputy  Chief,  National 
Forest  System. 

Establiahment  of  Ramsey  Creek  Purchase 
Unit,  Wasco  County,  Oregon 

Pursuant  to  the  Secretary  of  Agriculture's 
authority  under  Section  17,  Pub.  L.  94-588 
(90  Stat.  2949),  the  Ramsey  Creek  Purchase 
Unit  is  being  created  in  Wasco  County, 
Oregon.  The  lands  within  the  purchase  unit 
are  described  as  follows: 

Wasco  County,  Oregon.  Willamette  Meridian 

T.  2S.,R.  12E.,W.M. 

Section  3  SW'ASW'A; 

Section  7  S'/zSWV*,  S'/iSE'A,  N'/iSV2  lying 
southerly  of  the  County  road; 

Section  8  SEV4NWV«  lying  southerly  of  the 
County  road,  NEVi  lying  south  and  east 
of  the  County  roads,  S'/z  excepting 
begiiming  at  the  southwest  corner  of 
Section  8  and  running  thence  easterly 
240  feet;  thence  in  a  northwesterly 
direction  to  the  westerly  line  of  said 
Section  8  at  a  point  240  feet  north  of  the 
starting  point;  thence  south  to  the  place 
of  begirming; 

Section  9  All,  excepting  the  north  617.5 
feet  of  the  NV2NW 'A  and  the  north  617.5 
feet  of  the  NW'ANE'/.; 

SecUon  10  NW'/iNWV*; 

Section  16  Beginning  at  the  northwest 
corner,  running  thence  south  along 
section  a  distance  of  1,712  feet;  thence 
north  80°05'  east  5,357  feet  to  the  east 
boundary  of  said  Section  16;  thence 
north  783  feet  to  the  northeast  corner 
thereof;  thence  west  one  mile,  to  the 
point  of  begirming; 

Section  17  All  that  part  lying  northerly  of 
a  line  begirming  at  the  southwest  comer 
of  the  NV2  of  Section  17  and  rurming 
thence  N  80''05'  east  5.357  feet  to  the  east 
boundary  of  Section  17,  said  point  being 
928  feet  north  of  the  southeast  comer  of 
the  N'/i  of  SecUon  17; 

Section  18  Lots  1,  2.  3,  NE'/..  NE'ASW'/i, 
E'/zNW'A,  N'/jSE'A.  SV2SE'/t. 

The  area  described  contains  2,276.39,  more 
or  less,  and  is  adjacent  to  the  Mt.  Hood 
National  Forest. 

These  lands  are  well  suited  for  watershed 
protection  and  meet  the  requirements  of  the 
Act  of  March  1, 1911,  as  amended. 

Dated:  January  28, 1997. 
Brian  Eliot  Burke, 

Deputy  Under  Secretary,  Natural  Resources 
and  Environment. 

[FR  Doc.  97-8552  Filed  4-2-97;  8:45  am] 
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Establishment  of  Yonah  Mountain 
Purchase  Unit 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notice  of  Establishment  of 
Yonah  Mountain  Ptut:hase  Unit. 

SUMMARY:  The  Secretary  of  Agriculttire 

created  the  45.87-acre  Yonah  Moimtain 

Purchase  Unit  in  White  County, 

Georgia.  A  copy  of  the  establishment 

document,  which  includes  the  legal 

description  of  the  lands  within  the 

purchase  unit,  appears  at  the  end  of  this 

notice. 

EFFECTIVE  DATE:  Establishment  of  this 

purchase  unit  was  effective  January  29, 

1997. 

ADDRESSES:  A  copy  of  the  map  depicting 

the  lands  within  the  purchase  unit  is  on 

file  and  available  for  public  inspection 

in  the  office  of  the  Director,  Lands  Staff, 

201  14th  Street,  SW,  Washington,  DC 

20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Craven,  Lands  Staff,  Forest  Service, 

USDA,  PO  Box  96090,  Washington.  DC 

20090-6090,  telephone:  (202)  205-1248. 

Dated:  March  28,  1997. 
Gerald  Coghlan, 

Acting  Associate  Deputy  Chief,  National 
Forest  System. 

Yonah  Mountain  Purchase  Unit,  White 
County,  Georgia 

Pursuant  to  the  Secretary  of  Agriculture's 
authority  under  the  Act  of  March  1, 1911,  as 
amended,  and  Section  17,  Pub.  L.  94-588  (90 
Stat  2949),  the  Yonah  Mountain  Ptirchase 
Unit  is  being  established  and  is  described  as 
follows: 

All  that  certain  tract  of  land  lying  and 
being  in  Land  Lots  153  &  154,  District  3, 
White  County,  Georgia  and  more  particularly 
described  as  follows: 

Begirming  at  Comer  1,  an  iron  pipe  with 
aluminum  cap  at  the  northwest  comer  of 
Land  Lot  153  common  to  Lots  154, 135  &  136 
and  being  the  same  as  Comer  4  of  USA  Tract 
G-256.  Thence,  with  the  line  between  Land 
Lots  153  and  136  conmion  to  USA  Tract  G- 
256,  S89*47'E,  616.76  feet  to  Comer  2,  being 
the  same  as  Comer  3  of  USA  Tract  G-256, 
a  chestnut  stump.  Thence,  one  course  into 
Land  Lot  153  common  to  USA  Tract  G— 256, 
South,  2002.21  feet  to  Comer  3,  an  aluminum 
monument  set.  Thence,  through  Land  Lot  153 
and  into  Lot  154  conunon  to  land  of  the  Nora 
Black  Chambers  Estate,  S89'33'41  "W,  819.34 
feet  to  an  aluminum  monument  set.  Thence, 
N15°46'E,  32.51  feet  to  an  iron  pin  in  the 
center  of  a  60  foot  right-of-way  easement. 
Thence,  N30*47'15"E,  30.0  feet  to  a  point  on 
the  northern  side  of  the  right-of-way.  Thence, 
along  and  with  the  right-of-way,  parallel  with 
and  30  feet  northeasterly  from  the  centerline 
thereof,  the  centerline  being  located  as 
follows:  From  the  above  iron  pin, 
N59''12'45"W,  54.03  feet  to  a  point  of 
curvature.  Thence,  along  a  58"'16'01"  curve  to 
the  right  having  a  radius  of  98.33  feet,  107.75 
feet  to  a  point  of  tangency.  Thence, 
N03*34'05"E,  17.99  feet  to  a  point  of 
curvature.  Thence,  along  a  22"07'58"  ciuve  to 
the  right  having  a  radius  of  258.87  feet,  98.78 
{set  to  a  point  of  tangency.  Thence, 


N25'>25'54"E,  4.56  feet  Ui  a  point  of 
curvature.  Thence,  along  a  37''51'41"  curve  to 
the  left  having  a  radius  of  151.33  feet,  78.21 
feet  to  a  i>oint  of  tangency.  Thence, 
N04°10'49"W  7.16  to  a  point  of  curvature. 
Thence,  along  a  48''34'18"  curve  to  the  left 
having  a  radius  of  117.96  feet,  77.13  feet  to 
a  point  of  tangency.  Thence,  N41''38'36"W, 
93.36  feet  to  a  point  of  curvature.  Thence, 
along  a  7''47'54"  curve  to  the  left  having  a 
radius  of  734.72  feet,  119.73  feet  to  a  point 
of  tangency.  Thence,  N50»58'50"W,  34.08 
feet  to  a  point  of  curvature.  Thence,  along  a 
23''32'21"  cmve  to  the  right  having  a  radius 
of  243.41  feet,  117.65  feet  to  a  point  of 
tangency.  Thence,  N23°17'09"W.  93.35  feet 
to  a  point  of  ciuvature.  Thence,  along  a 
5''45'54"  curve  to  the  right  having  a  radius  of 
993.84  feet,  119.85  feet  to  a  point  of 
tangency.  Thence,  N16''22'34"W,  59.58  feet 
to  a  point  of  c«uvatvu«.  Thence,  along  a 
22°46'27"  curve  to  the  left  having  a  radius  of 
251.58  feet,  117.80  feet  to  a  point  of 
tangency.  Thence.  N43'12'14"W.  84.60  feet 
to  a  point  on  the  centerline.  Thence, 
perpendicular  to  the  centerline,  N46''47'46"E, 
30.0  feet  to  Comer  5.  an  aluminum 
monument  on  the  eastern  right-of-way  of  the 
60  foot  easement  (the  totikl  distance  along  the 
eastern  side  of  the  easement  l)eing  1269.2 
feet).  Thence,  one  course  common  to  land  of 
the  Nora  Black  Chambers  Estate, 
N38*43'12"E,  1134.79  feet  to  the  place  of 
Beginning,  containing  45.87  acres,  more  or 
less. 

The  area  described  is  adjacent  to  the 
Chattahoochee  National  Forest,  Georgia. 

Dated:  January  29, 1997. 
Brian  Eliot  Burke, 

Deputy  Undersecretary,  Natural  Resources 

and  Environment. 

[FR  Doc.  97-8551  Filed  4-2-97;  8:45  am] 
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Natural  Resources  Conservation 
Service 

Indian  Creek  Watershed,  Tishomingo 
County,  Mississippi 

AGENCY:  Natural  Resources 
Conservation  Service. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  Part  650);  the 
Natiual  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for 
Indian  Creek  Watershed,  Tishomingo 
County,  Mississippi. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Homer  L.  Wilkes,  State  Conservatioiiist, 
Nattiral  Resources  Conservation  Service, 
Suite  1321,  A.H.  McCoy  Federal 


Buildmg,  100  West  Capitol  Street, 
Jackson,  Mississippi  39269,  telephone 
601-965-5205. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Homer  L.  Wilkes,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  watershed 
plan  for  the  purpose  of  reducing  flood 
damages  to  residences  and  businesses 
belonging  to  disadvantaged  residents  in 
the  floodplains  of  Indian  Creek  within 
the  city  of  Luka.  The  planned  works  of 
improvement  consist  of  1.8  miles  of 
channel  modification. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Homer  L.  Wilkes. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

"(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovenunental  consultation  with  State 
and  local  ofBcials)" 
Homer  L.  Wilkes, 
State  Conservationist. 
[FR  Doc.  97-8527  Filed  4-2-97;  8:45  am] 
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ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

The  Establishment  of  the  Director's 
Advisory  Committee  (DirAC) 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
the  U.S.  Anns  Control  and  Disarmament 
Agency  (ACDA)  annoimces  the 
establishment  of  the  Director's  Advisory 
Committee  (DirAC).  The  Committee  will 
provide  the  Director  of  ACDA  with  a 
continuing  source  of  independent 
insight,  advice,  and  innovation  on  all 
aspects  of  arms  control,  disarmament, 
and  nonproliferation.  Because  the 
successhil  conduct  of  arms  control 
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requires  a  sjmthesis  of  physical  science, 
social  science,  military  technology  and 
strategy,  diplomacy,  and  politics,  the 
committee  will  be  composed  of  persons 
with  expertise  in  one  or  more  of  these 
areas.  The  work  of  this  committee  will 
be  instrumental  in  enabling  ACDA  to 
contribute  to  the  reduction  or 
elimination  of  some  significant  threats 
to  American  national  security.  The 
committee  will  operate  for  two  years 
unless  terminated  sooner  or  renewed. 
|ohn  D.  HoiuiB, 
Director. 

(FR  Doc  97-8451  Filed  4-2-97;  8:45  am] 
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COMMISSION  ON  CIVIL  mOHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Massachusetts  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Massachusetts  Advisory  Committee  to 
the  Commission  will  convene  at  1:00 
p.m.  and  adjourn  at  5:00  p.m.  on  Friday, 
April  25,  1997.  in  the  Board  of  Directors 
Room.  Smith  College.  Alumnae  House, 
Elm  Street,  Northampton,  Massachusetts 
01063.  The  purpose  of  the  meeting  is  to 
provide  an  orientation  for  new 
Committee  members  and  to  plan  project 
activities  for  FY  1997. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Dr.  Fletcher  A. 
Blanchard,  413-586-^560.  or  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

Th^  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  March  25, 1997. 
Carol-Lee  Hortey, 

Chief.  Regional  Programs  Coordination  Unit. 
(FR  Doc.  97-8456  Filed  4-2-97;  8:45  am) 
BHJJMO  CODE  (n36-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  New  Jersey  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Jersey  Advisory  Committee  to  the 


Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  1 :00  p.m.  on  Thursday, 
May  1,  1997,  at  the  New  Jersey  State 
House,  Room  319,  West  State  Street, 
Trenton,  New  )ersey  08625.  The 
purpose  of  the  meeting  is  to  plan  a 
project  on  employment  discrimination 
as  it  affects  Asian  Americans  in  State 
government  employment,  invite 
comments  from  Asian  American 
community  representatives,  and  provide 
orientation  for  new  members. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Dr.  Irene  Hill- 
Smith.  609-468-5546,  or  Ki-Taek  Chun, 
Director  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  woriting  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  March  28,  1997. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  97-8444  Filed  4-2-97;  8:45  am] 
BIUJNO  CODE  633fr-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  New  Mexico  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Mexico  Advisory  Committee  to  the 
Commission  will  convene  at  12:00  p.m. 
and  adjourn  at  5:00  p.m.  on  April  18, 
1997,  at  the  Clovis  Public  Library, 
Ingram  Room,  701  North  Main  Street, 
Clovis,  New  Mexico  88101.  The  purpose 
of  the  meeting  is  to  receive  information 
about  the  food  stamp  fraud  operation  in 
Clovis,  to  discuss  the  project  on 
Farmington,  and  to  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Lynda  Eaton, 
505-326-4338,  or  Philip  Montez, 
Director  of  the  Western  Regional  Office, 
213-694-3437  (TDD  213-894-3435). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  28, 1997. 
Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit. 
(FR  Doc.  97-8445  Filed  4-2-97;  8:45  am] 
BRJJNQCOOE  6336-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Tennessee  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  th^;  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Tennessee  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  5:00  p.m.  on  Wednesday, 
April  23,  1997,  at  the  Regal  Maxwell 
House  Hotel,  2025  Metro  Center 
Boulevard,  Nashville,  Tennessee.  The 
purpose  of  the  meeting  is  to  review 
Commission  activity,  discuss  the 
current  project  on  Title  VI  Enforcement 
in  Tennessee;  update  the  members  on 
church  burnings  and  the  meeting  with 
Governor  Sundquist  in  December  and 
discuss  civil  rights  progress  and 
problems  in  the  State  and  Nation. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Bobby 
D.  Doctor,  Director  of  the  Southern 
Regional  Office,  404-730-2476  (TDD 
404-730-2481).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  March  25, 1997. 
Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit. 
|FR  Doc.  97-8457  Filed  4-2-97;  8:45  am) 
BILLING  COOE  e33»-01-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

ACTKM:  Notice  of  application  to  amend 
certfficate. 

SUMIIARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
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and  requests  comments  relevant  to 
whether  the  amended  Certificate  should 
be  issued. 

FOR  FURTHER  INFORMATIOM  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  m  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1800H,  Washington, 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  ironi  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  However,   ' 
nonconfidential  versions  of  the 
comments  will  be  made  available  to  the 
applicant  if  necessary  for  determining 
whether  or  not  to  issue  the  Certificate. 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  88- 
7A016." 

Wood  Machinery  Manufacttirers  of 
America's  ("WMMA")  original 
Certificate  was  issued  on  February  3, 
1989  (54  FR  6312,  February  9, 1989)  and 
previously  amended  on  June  22, 1990 
(55  FR  27292,  July  2. 1990);  August  20. 
1991  (56  FR  42596,  August  28, 1991); 
and  December  13, 1993  (58  FR  66344, 


December  20, 1993);  August  23, 1994 
(59  FR  44408,  August  29,  1994);  and 
September  20, 1996  (61  FR  50471).  A 
siunmaiy  of  the  application  for  an 
amendment  follows. 

Summary  of  the  Application 

Applicant:  Wood  Machinery 
Mantifactiuers  of  America,  1900  Arch 
Street,  Philadelphia,  Pennsylvania 
19103-1498. 

Contact:  Harold  R.  Zassenhaus, 
Export  Director,  Telephone:  (301)  652- 
0693. 

Application  No.:  88-7 A016. 

Date  Deemed  Submitted:  March  24, 
1997. 

Proposed  Amendment:  WMMA  seeks 
to  amend  its  Certificate  to: 

1.  Add  the  following  company  as  a 
new  "Member"  of  the  Certificate  within 
the  meaning  of  section  325.2(1)  of  the 
Regulations  (15  C.F.R.  325.2(1)): 
CEMCO  Inc.,  Whitesbuxg,  Tennessee; 
and 

2.  Delete  Mattison  Machine  Works, 
Rockford,  Illinois  as  a  "Member"  of  the 
Certificate. 

Dated:  March  31, 1997. 
W.  Dawn  Bosby. 

Director.  Office  of  Export  Trading  Company 
Affairs. 
[FR  Doc.  97-8581  Filed  4-2-97;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  950407092-7049-Oq 

RIN  0648-XX12 

NOAA  Climate  and  Global  Change 
Program,  Program  Announcement 

agency:  Office  of  Global  Programs 
(OGP),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Revisions  to  the  Notice  from  the 
National  Oceanic  and  Atmospheric 
Administration,  Climate  and  Global 
Change  Program,  FY  1997.  Amendment 
to  the  Deadline  Date  for  the  GCIP 
(GEWEX)  Continental  Scale 
International  Project  Program  Area. 

summary:  This  notice  serves  the 
following  purposes:  To  announce  a 
potential  joint  initiative  between  NOAA 
and  NASA  to  address  priority  problems 
in  the  GEWEX  Continental  Scale 
International  Project  (GCIP).  This  call  is 
aimed  at  fostering  work  that  supports 
the  objectives  of  (GCIP)  in  the 
Mississippi  River  Basin,  and 
interdisciplinary  studies  of  other 
GEWEX  Continental  Scale  Experiments. 
Together,  NOAA  and  NASA  are 


planning  to  fund  25  proposals  fitim  this 
announcement.  To  revise  the  deadline 
Date  to  Letters  of  Intent  and  full 
Proposals  for  the  GCIP  Program  element, 
specified  in  the  Program 
Announcement 

DATES:  Letters  of  Intent  must  Ve  received 
by  April  30, 1997.  Full  Proposals  must 
be  postmarked  on  or  before  May  30, 
1997. 

ADDRESSES:  Applications  should  be  sent 
to  Rick  Lawford,  Program  Manager, 
GOP  (GEWEX),  NOAA/OGP  Programs, 
Silver  Spring,  MD,  301/427-2089  ext 
40,  Internet  lawford9ogp.noaa.gov. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Dr.  lames  Arnold,  Science  Division, 
Mission  to  Planet  Earth,  NASA 
Headquarters,  Code  YS,  300  E.  Street 
SW,  Washington,  DC,  USA  20546,  202/ 
358-0540,  Fax  2770,  Internet 
jim.amold9hq.nasa.gov.,  or  Rick 
Lawford,  Project  Manager,  GOP 
(GEWEX).  NOAA/OGP  Programs,  Silver 
Spring,  MD,  301/427-2089  ext.  40. 
Internet  lawfbrdOogp.noaa.gov. 

SUPPLEMENTARY  MFORMATKM:  OGP 
published  the  notice  describing  the 
Program  and  funding  area  descriptions 
on  June  17, 1996.  (61  FR  117).  The 
program  description,  backgroimd  and 
requirements,  as  well  as  guidelines  for 
applications  are  included  in  that  notice 
and  are  not  repeated  here. 

Proposals  are  sought  which  make  use 
of  remotely  sensed  data  (satellite, 
aircraft,  siiriace  based)  through  data 
infusion,  model  development  or 
understanding  of  pnx:esses  which 
address  issues  of  the  GCIP  I*roject  An 
information  sheet  can  be  obtained  by 
calling  either  of  the  Projects  Managers 
listed  above,  and  for  details  on  special 
requirements  for  NASA,  log  into 
Internet  at  "http/www.hq.nasa.gov/ 
office/mtpe/". 

Classification:  This  notice  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to 
nor  be  subject  to  a  penalty  for  failure  to 
comply  with  a  collection  of  information 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  unless  that 
collection  of  information  displays  a 
current  valid  OMB  Control  Number. 
This  notice  involves  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  which  are 
cleared  under  OMB  Control  Numbers 
0348-0043,  0348-0044,  and  0348-0046. 

Authority:  49  U.S.C.  44720;  33  U.S.C. 
883d.  883e,  15  U.S.C.  2904: 15  U.S.C.  2931 
etseq. 
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Dated:  March  28, 1997. 
|.  Michael  HaU, 

Director.  Officeof  Global  Prograws. 

|FR  Doc  97-«461  Filed  4-3-97;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

•PME  AND  date:  10:00  a.m..  Friday.  April 
11.  1997. 

L(XATION:  Room  420,  East  West  Towers. 

4330  East  West  Highway.  Bethesda, 

Maryland. 

STATIC:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

MID-YEAR  REVIEW:  The  Staff  will  brief  the 

Commission  on  issues  related  to  fiscal 

year  1997  mid-year  review. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDTTIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway., 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  March  31.  1997. 
Sadye  E.  Dunn, 
Secretary. 
IFR  Doc.  97-8717  Filed  4-1-97;  4K)6  pm] 

BIUJNGCOOC  OSS— Ol-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Associated  Form:  Marine 
Corps  Advertising  Awareness  and 
Attitude  Tracking  Study,  OMB  Number 
0704-0155. 

Type  of  Request:  Revision. 

Number  of  Respondents:  1.400. 

Responses  Per  Respondent:  2. 

Annual  Responses:  2.800. 

Average  Burden  Per  Response:  21 
minutes. 

Annual  Burden  Hours:  980. 

Needs  and  Uses:  This  collection  of 
information  will  be  used  by  the  Marine 
Corps  to  gauge  the  effectiveness  of 
current  advertising  campaigns.  The 
study  also  serves  as  an  important 
planning  tool  in  shaping  the  strategy  for 


future  advertising  efforts.  Questions  are 
posed  to  sixteen  to  nineteen  year  old 
males  and  females  to  determine  their 
awareness  of  Marine  Corps  advertising. 

Affected  Public:  Individuals  or 
households. 

^   Frequency:  Semi-Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington.  DC 
20503). 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing.  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Ariington.  VA  22202-4302. 

Dated:  March  28.  1997. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
!FR  Doc.  97-8484  Filed  4-2-97;  8:45  am) 
BHJJNG  COOE  5000  0«  M 

Department  of  the  Navy 

Notice  of  Intent  to  Grant  Exclusive 
Patent  License;  Concord  Circuits 

StJMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Concord  Circuits,  a  revocable, 
nonassignable,  exclusive  license  in  the 
United  States  to  practice  the 
Government  owned  invention  described 
in  U.S.  Patent  No.  5,274,775  entitled 
"Process  Control  Apparatus  for 
Executing  Program  Instructions."  filed 
January  22.  1991. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research,  ONR 
OOCC,  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-5660. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  J.  Erick.son,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC. 
Ballston  Tower  One,  800  North  Quincy 
Street,  Ariington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 


Dated:  March  24, 1997. 

M.  A.  Waters, 

LCDR.  JAGC.  USN.  Alternate  Federal  Register 
Officer. 

IFR  Doc.  97-8452  Filed  4-2-97;  8:45  ami 

MLUNQ  COOE  M10-FF-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.255A] 

Life  Skills  for  State  and  Local 
Prisoners  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year (FY) 1997 

Purpose  of  Program:  The  Life  Skills 
for  State  and  Local  Prisoners  Program 
provides  financial  assistance  for 
establishing  and  operating  programs 
designed  to  reduce  recidivism  through 
the  development  and  improvement  of 
life  skills  necessary  for  reintegration  of 
adult  prisoners  into  society. 

Eligible  Applicants:  A  State 
correctional  agency,  local  correctional 
agency.  State  correctional  education 
agency,  or  local  correctional  education 
agency  is  eligible  for  a  grant  under  this 
program. 

Deadline  for  Transmittal  of 
Applications:  May  19,  1997. 

Deadline  for  Intergovernmental 
Review:  July  18,  1997. 

Available  Funds:  $4,439,620  for  the 
first  12  months.  Funding  for  the  second 
and  third  years  is  subject  to  availability 
of  funds  and  the  approval  of 
continuation.  (See  34  CFR  75.253). 

Estimated  Number  of  Awards:  10-15. 

Estimated  Size  of  Awards:  $300.000 — 
$450,000. 

Note:  These  estimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75.  77,  79.  80.  81,  82. 
85.  and  86. 

Invitational  Priority:  Under  34  CFR 
75.105(c)(1),  the  Secretary  is 
particularly  interested  in  applications 
that  demonstrate  ways  in  which  eligible 
entities  and  the  private  sector  can  work 
together  effectively  to  assist  students 
who  are  criminal  offenders  under  the 
supervision  of  the  justice  system  to 
attain  the  life  skills  they  need  to  make 
a  successful  transition  from  correctional 
education  programs  to  productive 
employment  including--(a)  Work 
experience  or  apprenticeship  programs; 
(b)  Transitional  worksite  job  training  for 
students  that  is  related  to  their 
occupational  goals  and  closely  linked  to 


classroom  and  laboratory  instruction 
provided  by  an  eligible  recipient;  (c) 
Placement  services  in  occupations  that 
the  students  are  preparing  to  enter;  (d) 
If  practical,  projects  that  will  benefit  the 
public,  such  as  the  rehabilitation  of 
public  schools  or  housing  in  inner  cities 
or  economically  depressed  rural  areas; 
or  (e)-Employment-based  learning 
programs.  An  application  that  meets  the 
invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications.  ^ 

Selection  Criteria:  The  Secretary  will 
use  the  following  selection  criteria  in  34 
CFR  490.21  to  evaluate  applications 
under  this  competition.  The  program 
regulations  in  34  CFR  490.20(b)  provide 
that  the  Secretary  may  award  up  to  100 
points  for  these  criteria,  including  a 
reserved  15  points.  The  maximum  score 
for  all  of  the  selection  criteria  is  100 
points.  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses: 

(a)  Program  factors  (25  points). 

(b)  Educational  significance  (20 
points). 

(c)  P7an  of  operation  (15  points). 

(d)  Evaluation  plan  (15  points). 

(e)  Demonstration  and  dissemination 
(10  points). 

(f)  Key  personnel  (5  points). 

(g)  Budget  and  cost  effectiveness  (5 
points). 

(h)  Adequacy  of  resources  and 
commitment  (5  points). 

For  Applications  or  Information 
Contact:  Lillian  Logan,  U.S.  Department 
of  Education,  600  Independence 
Avenue,  S.W..  Switzer  4529, 
Washington,  D.C.  20202-7242. 
Telephone  (202)  205-5621.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time.  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  at 
GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases);  or  on  the  Worid  Wide  Web  (at 
http://www.ed.gov/money.html). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C  1211-2. 
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Dated:  March  31. 1997. 

Patricia  W.  McNeil. 

Assistant  Secretary  for  Vocational  and  Adult 
Education. 

[FR  Doc.  97-8539  FUed  4-2-97;  8:45  am] 

MLUNQ  COOE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  No.  RP97-8a-003] 

Alabama-Tennessee  Natural  Gas  Co.; 
Notice  of  Compliance  RUng 

March  28, 1997. 

Take  notice  that  on  March  25, 1997, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets  with  a 
proposed  effective  date  of  May  21, 1997: 

Second  Substitute  Third  Revised  Sheet  No. 

101 
First  Revised  Sheet  No.  lOlA 

Alabama-Tennessee  states  that  the 
purpose  of  the  filing  is  to  comply  with 
the  order  issued  by  the  Commission  in 
this  proceeding  on  March  13,  1997  (78 
FERC  161,280). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  Of  Practice  euid 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-«468  Filed  4-2-97;  8:45  am] 

BtUJNG  COOE  e717-01-M 


[Doci(M  No*.  EC97-17-000,  ER94-1685- 
012.  ER95-393-012.  ER95-«92-011,  and 
ER96-2652-003] 

Citizens  Lehman  Power  LLC;  Notice 
of  HIIng 

March  21, 1997. 

Take  notice  that  on  March  11, 1997, 
Citizens  Lehman  Power  L.L.C.,  on 
behalf  of  this  power  marketing 
subsidiaries  and  affiliates,  Citizens 
Lehman  Power  Sales,  CL  Hartford, 
L.L.C..  CL  Power  Sales  One,  LLC,  CL 


Power  Sales  Two,  LL.C.,  CL  Power     . 
Sales  Three,  L.L.C..  CL  Power  Sales 
Four,  L.L.C.,  CL  Power  Sales  Five, 
L.L.C.,  CL  Power  Sales  Six,  L.L.C.,  CL 
Power  Sales  Seven,  L.L.C.,  CL  Power 
Sales  Eight,  L.L.C..  CL  Power  Sales 
Nine,  L.L.C.,  CL  Power  Sales  Ten,  LLC. 
(collectively,  the  CLP  Marketing 
Affiliates),  filed  an  application  pursuant 
to  section  203  of  the  Federal  Power  Act 
for  authorization  of  a  transaction 
pursuant  to  which  Peabody  would 
acquire  100  percent  direct  ownership  of 
CLP,  and  one  percent  direct  ownership 
interests  of  Citizens  Lehman  Power 
Sales  and  CL  Hartford,  LLC,  along 
with  indirect  control  of  all  of  the  CLP 
Marketing  Affiliates. 

The  filing  also  constitutes  a  notice  of 
change  in  status  for  the  CLP  Marketing 
Affiliates  as  a  result  of  the  Peabody 
acquisition. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procpdure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
April  9, 1997.  Protests  will  be 
considered  by  the  (Dommission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  participants  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lais  D.  Cashell, 
Secretary. 

[FR  Doc.  97-8490  Filed  4-2-97;  8:45  am) 
BtUJNQ  COOE  6717-01-M 


[Docket  No.  CP96-S7-001] 

Northern  Natural  Gas  Company;  Notice 
of  Application  to  Amend 

March  28. 1997. 

Take  notice  that  on  March  13, 1997, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Stiwt, 
Omaha,  Nebraska  68124-1000,  pursuant 
to  Section  7  of  the  Natiiral  Gas  Act,  filed 
in  Docket  No.  CP96-57-001  an 
application  to  amend  its  certificate  of 
public  convenience  and  necessity 
issued  June  28, 1996  in  Docket  No. 
CP96-57-000,  to  delay  abandonment  of 
a  compressor  station  facilities,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 
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Specifically.  Northern  proposes  to 
delay  abandocjnent  of  certain 
compressor  station  facilities  at  its 
Owatonna  compressor  station  and  is 
requesting  that  the  certificate  issued  in 
Docket  No.  CP96-5  7-000  be  amended  to 
authorize  the  continued  operation  of  the 
Owatonna  compressor  facilities  until  its 
Peak  Day  2000  certificate  application 
pending  Commission  approval  in 
Docket  No.  C797-25-000  is  granted  and 
the  new  Owatoima  compressor  facilities 
proposed  therein  are  installed. 

Northern  states  that  alloMring  it  to 
continue  to  operate  the  Owatonna  units 
also  provides  backup  on  the  system 
should  other  horsepower  on  the  system 
go  down  due  to  routine  or  non-routine 
maintenance  and  notes  that  Northern 
would  avoid  the  costs  to  abandon  these 
units  at  this  time. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 
18, 1997.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Conunission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


uimecessary  for  Northern  to  appear  or 

be  represented  at  the  hearing. 

LoMD-CMhell. 

Secretaiy. 

[PR  Doc.  97-8464  Filed  4-2-97;  8:45  am] 

MUJNQ  COOC  flTIT-01-M 


Pacific  Qas  Tranamission  Company; 
Notice  of  Propoeed  Changes  in  FERC 
QasTarm 

[Docket  Na  RP97-2W-000I 

March  28, 1997. 

Take  notice  that  on  March  26, 1997, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A:  Second  Revised  Sheet  Nos.  37 
through  39  and  First  Revised  Sheet  No. 
40.  PGT  requested  the  above-referenced 
tariff  sheets  become  effective  April  26, 
1997. 

PGT  asserts  that  the  piupose  of  this 
filing  is  to  modify  the  methodology  used 
for  allocating  capacity  in  its  parking  and 
lending  services  (Rate  Schedules  PS-1 
and  AIS-1,  respectively)  from  a  first- 
come,  first-served  methodology  to  an 
economic  dispatch  methodology,  with 
pro-rata  allocation  as  a  tie-breaker. 

PGT  further  states  that  a  copy  of  this 
filing  has  been  served  on  PGT's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  97-8469  Filed  4-2-97;  8:45  am) 
BILUNG  CODE  STir-OI-M 


[Docket  r4o.  CP97-304-000] 

Questar  Pipeline  Company;  Notice  of 
Application 

Nfarch  28. 1997. 

Take  jiotice  that  on  March  24,  1997, 
Questar  Pipeline  Company  (Questar),  79 


South  State  Street,  Salt  Lake  City,  Utah 
84111,  filed  in  Docket  No.  CP97-304- 
000  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act,  for 
permission  and  approval  to  abandon,  a 
compressor  and  related  facilities  located 
at  the  Horseshoe  E>raw  Compressor 
Station  in  Sweetwater  Coimty, 
Wyoming,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Questar  requests  authority  to  abandon 
one  1,085  horsepower  gas  turbine 
compressor,  the  Horseshoe  Draw 
compressor,  and  associated  flow-control 
and  automation  equipment,  two  24 
MMcf/d  dehydration  units,  two 
generator  sets,  a  2  MMBtu/d  line  heater 
and  miscellaneous  valves,  yard  and 
station  piping  located  at  the  junction  of 
Questar's  Jurisdictional  Lateral  No.  6 
and  Questar's  Main  Line  No.  22  in 
southwestern  Wyoming.  It  is  indicated 
that  those  facillQes  have  not  been  used 
during  the  past  five  years. 

Questar  states  that,  upon  receipt  of 
the  requested  abandonment  authority, 
the  Horseshoe  Draw  compressor  will  be 
physically  removed  from  its  present 
location,  restaged  and  installed  at 
Questar's  existing  Nightingale-Kanda- 
Coleman  Compressor  Complex  also 
located  in  Sweetwater  County, 
Wyoming.  (Questar  indicates  its  intent 
to  install  the  Horseshoe  Draw 
compressor  at  the  Nightingale  Station 
pursuant  to  18  CFR  2.55(b).  It  is  stated 
that  related  flow  control  and  automation 
equipment  will  also  be  relocated  to  the 
Nightingale-Kanda-Coleman 
Compressor  Complex,  while  the  balance 
of  the  facilities  at  Questar's  Horseshoe 
Compressor  site  will  be  abandoned, 
physically  removed  and  scrapped.  It  is 
stated  that  the  gross  book  and  net  book 
value  of  the  facilities  to  be  abandoned, 
total  $782,570  and  $457,804 
respectively. 

Further,  Questar  explains  that  the 
removal  of  the  above-described  facilities 
will  have  no  adverse  impact  on 
transmission  services  provided  by 
Questar.  Questar  asserts  that  its 
abandonment  project  does  not 
constitute  a  major  Federal  action  that 
could  significantly  affect  the  quality  of 
the  human  environment,  since  all 
principal  facilities  to  be  removed  are 
skid-mounted,  and  all  abandonment 
activities  will  take  place  within  the 
confines  of  the  existing  Horseshoe  Draw 
Compressor  Station  yard. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 
14. 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
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protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal -hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  Questar  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretaiy. 

[PR  Doc.  97-8465  Filed  4-2-97;  8:45  am) 
BILUNQ  COOE  6717-01-M 

[Docket  No.  CP97-303-000] 

Texas  Gas  Transmission  Corp.;  Notice 
of  Request  Under  Blanket 
Authorization 

March  28. 1997. 

Take  notice  that  on  March  24. 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  20008, 
Owensboro,  Kentucky  42304,  filed  in 
the  above  docket,  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (N.A.)  (18  CFR  157.205 
•  and  157.212)  for  authorization  to 
construct  and  operate  a  new  delivery 
point  in  Gibson  County,  Indiana,  for 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  a  local  distribution 
company,  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000  pursuant  to  Section  7  of  the 
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NGA,  all  as  more  fully  set  forth  in  the 
request  which  is  filed  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  the  proposed 
delivery  point  will  be  known  as  the 
Toyota-Ft.  Branch  Delivery  Point  and 
will  be  located  on  Texas  Gas' 
Slaughters-Montezuma  System  in 
Gibson  Coimty,  Indiana.  Texas  Gas 
states  that  this  new  delivery  point  will 
enable  SIGECO  to  receive  natural  gas  to 
be  delivered  by  Texas  Gas  for  the 
account  of  a  new  customer,  Toyota 
Motor  Manufacturing  North  America, 
Inc.  (Toyota). 

Texas  Gas  states  that  it  will  install, 
own.  operate  and  maintain  two  side 
valves  with  6-inch  tie-over  piping  on  its 
Slaughters-Montezuma  12-inch  and  20- 
inch  Lines  and  a  dual  3-inch  meter 
station  with  electronic  flow 
measurement,  telemetry  and  related 
facilities  to  be  located  on  a  site  to  be 
acquired  by  SIGECO.  all  near  Mile  55  on 
Texas  Gas'  Slaughters-Montezuma 
System.  Texas  Gas  states  that  the 
estimated  costs  of  the  facilities  is 
$136,975  and  SIGECO  will  reimburse 
Texas  Gas  for  the  cost  of  the  facilities  to 
be  installed  by  Texas  Gas. 

This  service  will  be  provided  by 
Texas  Gas  pursuant  to  the  authority  of 
its  blanket  certificate  issued  in  Docket 
No.  CP88-686-000  and  section  284.223 
of  the  Commission's  Regulations. 

Texas  Gas  states  that  since  no  increase 
in  contract  quantities  has  been 
requested  by  SIGECO  and  because 
Toyota  intends  to  utilize  existing 
mainline  capacity  on  Texas  Gas'  system, 
the  above  proposal  will  have  no 
significant  effect  on  Texas  Gas'  peak  day 
and  annual  deliveries,  and  service 
through  this  point  can  be  accomplished 
without  detriment  to  Texas  Gas'  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  withjn  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  protest 
is  filed  and  not  withdrawn  within  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  G6s  Act 

Loia  0.  CaaheU, 

Secretary. 

IFR  Doc.  97-8463  Filed  4-2-97;  8:45  am) 

BILUNQ  COOE  «717-01-M 


[Docket  No.  MT97-7-O00I 

WUIiston  Basin  Interstate  Pipeline 
Company;  Notice  of  Compliance  Rling 

March  28, 1997. 

Take  notice  that  on  March  25, 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1 
and  First  Revised  Volume  No.  1-A. 
revised  tariff  sheets,  with  a  proposed 
effective  date  of  March  25, 1997. 

Williston  Basin  states  that  the  instant 
filing  includes  jevised  tariff  sheets  to 
reflect  changes  in  shared  opyerating 
personnel  and  facilities  as  a  result  of 
Prairielands  Energy  Marketing,  Inc., 
(Prairielands)  which  had  been  a  wholly- 
owned  subsidiary  of  Centennial  Energy 
Holdings,  Inc.,  the  parent  of  Williston 
Basin,  becoming  a  wholly-owned 
subsidiary  of  Williston  Basin  as  of 
January  1, 1997.  In  addition,  Williston   - 
Basin  states  that  Prairielands  has  been 
designated  as  an  agent  by  Williston 
Basin  to  manage  and  develop  Williston 
Basin's  gas  production  reserves  and 
appurtenant  facilities. 

Williston  Basin  also  states  that  the 
revised  tariff  sheets  reflect  that  on 
January  1,  1997,  WBI  Gas  Services  Co. 
(WBI-Gas),  Williston  Basin's  merchant 
sales  division,  was  renamed  WBI 
Production  (WBl-Prod). 

In  addition,  Williston  Basin  states  that 
it  has  revised  Sheet  No.  188  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1  to  reflect  the  deletion  of  the  Baker 
District  Office  in  Baker,  Montana  from 
the  list  of  locations  which  have  possible 
shared  personnel  occupying  office  space 
in  the  same  building  as  Williston  Basin 
persoimel. 

Williston  Basin  states  that  it  will 
continue  to  comply  with  the  Standards 
of  Conduct  for  Interstate  Pipelines  with 
Marketing  Affiliates  as  established 
under  Order  No.  566,  et  seq.,  and  in 
Section  161.3  of  the  Commission's 
Regulations.  In  accordance  with  Section 
161.3(g)  of  the  Conunission's 
Regulations,  Williston  Basin's  operating 
employees  and  the  operating  employees 
of  Prairielands  will  function 
independently  of  one  another  to  the 
maximum  extent  practicable. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  he  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU. 
Secretary. 

|FR  Doc.  97-8466  Filed  4-2-97;  8:45  am] 
BRjjNQ^OOE  tm-m-tt 

[Dodwt  No.  ER97-399-000,  et  aL] 

Montana  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Rlings 

March  27, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Montana  Power  Company 

[Docket  No.  ER97-399-000I 

Take  notice  that  on  February  28.  1997, 
Montana  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  April  10.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  El  Paso  Electric  Company 

[Docket  No.  ER97-1 343-0001 

Take  notice  that  on  March  12, 1997, 
El  Paso  Electric  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  April  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Dayton  Power  k  Light  Company 

[Docket  No.  ER97-1529-0O01 

Take  notice  that  on  March  7. 1997. 
Dayton  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  April  10,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Louisrille  Gas  and  Electric  Co. 

(Docket  No.  ER97-194S-O00J 

Take  notice  that  on  March  24. 1997. 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  revised  copies  of  a 


Service  Agreement  between  Louisville 
Gas  and  Electric  Company  and 
PanEnergy  Trading  and  Market  Services 
which  had  been  originally  filed  in  the 
above-cited  docket  on  February  26, 
1997. 

Comment  date.- April  10.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Commonwealth  Electric  Company 
and  Cambridge  Electric  Light  Company 

(Docket  No.  ER97-2098-O001 

Take  notice  that  on  March  14, 1997, 
Commonwealth  Electric  Company 
(Commonwealth)  and  Cambridge 
Electric  Light  Company  (Cambridge), 
collectively  referred  to  as  the 
Companies,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
changes  to  their  respective  Market- 
Based  Power  Sales  Tariffs,  FERC 
Electric  Tariff,  Original  Volume  Nos.  7 
&  9  (Tariffs).  The  Companies  are  filing 
these  changes  in  compliance  with  the 
Commission's  February  27,  1997  order 
in  Docket  No.  ER97-1 068-000. 

Comment  date:  April  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southwestern  Public  Service 
Company 

(Docket  No.  ER97-2 101-000) 

Take  notice  that  on  March  14, 1997, 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing  a 
proposed  amendment  to  its  rate 
schedule  for  service  to  Golden  Spread 
Electric  Cooperative,  Lnc.  (Golden 
Spread)  for  service  to  Deaf  Smith 
Electric  Cooperative,  Inc  (Deaf  Smith). 

The  proposed  amendment  reflects  a 
new  delivery  point  for  service  to  Golden 
Spread  and  a  one  time  contribution  in 
aid  of  construction  for  transmission 
switches. 

Comment  date:  April  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

(Docket  No.  ER97-2102-0001 

Take  notice  that  on  March  14, 1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  Service 
Agreements  with  American  Energy 
Solutions.  Inc..  under  Ohio  Edison's 
Power  Sales  Tariff.  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act. 

Comment  date:  April  10.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Central  Louisiana  Electric  Co.  Inc. 

(Docket  No.  ER97-2103-O001 

Take  notice  that  on  March  14, 1997, 
Central  Louisiana  Electric  Company, 
Inc.  (CLECO),  tendered  for  filing  a 
service  agreement  under  which  CLECO 
will  provide  non-firm  point-to-point 
transmission  service  to  Soi^them  Energy 
Trading  and  Marketing.  Inc.  under  its 
point-to-point  transmission  tariff. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  Southern  Energy 
Trading  and  MarkeUna,  Inc. 

Comment  date:  Apnl  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Louisiana  Electric  Co.,  Inc. 

[Docket  No.  ER9 7-2 104-000 1 

Take  notice  that  on  March  14, 1997, 
Central  Louisiana  Electric  Company, 
Inc.,  (CLECO),  tendered  for  filing  a 
service  agreement  under  which  CLECO 
will  provide  non-firm  point-to-point 
transmission  service  to  Minnesota 
Power  and  Light  Company  under  its 
point-to-point  transmission  tariff. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  Minnesot^  Power 
and  Light  Company. 

Comment  date:  April  10. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  lersey  Central  Power  &  Light  Co., 
Metropolitan  Edison  Company,  and 
Pennsylvania  Electric  Company 

[Docket  No.  ER97-2105-OOO1 

Take  notice  that  on  March  14. 1997. 
GPU  Service.  Inc.  (GPU),  on  behalf  of 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (GPU 
Energy),  filed  an  executed  Service 
Agreement  between  GPU  and  The 
Utility— Trade  Corp.  (UTC).  dated 
January  13,  1997.  This  Service 
Agreement  specifies  that  UTC  has 
agreed  to  the  rates,  terms  and  conditions 
of  GPU  Energy's  Operating  Capacity 
and/or  Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10.  1995 
in  Jersey  Central  Power  &■  Light  Co., 
Metropolitan  Edison  Co.  and 
Pennsylvania  Electric  Co.,  Docket  No. 
ER95-276-000  and  allows  GPU  and 
UTC  to  enter  into  separately  scheduled 
transactions  under  which  GPU  Energy 
will  make  available  for  sale,  surplus 
operating  capacity  and/or  energy  at 
negotiated  rates  that  are  no  higher  than 
GPU  Energy's  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
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of  January  13, 1997  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  April  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Jersey  Central  Power  &  Light  Co., 
Metropolitan  Edison  Company,  and 
Pennsylvania  Electric  Company 

(Docket  No.  ER97-21Q6-000I 

Take  notice  that  on  March  14, 1997, 
GPU  Service,  Lie.  (GPU),  on  behalf  of 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (GPU 
Energy),  filed  an  executed  Service 
Agreement  between  GPU  and  Niagara 
Mohawk  Power  Corporation  (NIMO), 
dated  March  12, 1997.  This  Service 
Agreement  specifies  that  NIMO  has 
agreed  to  the  rates,  terras  and  conditions 
of  GPU  Energy's  Operating  Capacity 
and/or  Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10, 1995 
in  Jersey  Centra!  Power  &■  Light  Co., 
Metropolitan  Edison  Co.  and 
Pennsylvania  Electric  Co.,  Docket  No. 
ER95-2  76-000  and  allows  GPU  and 
NIMO  to  enter  into  sepeirately  scheduled 
transactions  under  which  GPU  Energy 
will  make  available  for  sale,  surplus 
operating  capacity  and/or  energy  at 
negotiated  rates  that  are  no  higher  than 
GPU  Energy's  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements ibr 
good  cause  shown  and  an  effective  date 
of  March  12,  1997  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Peiuisylvania. 

Comment  date:  April  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 

12.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No.  ER97-21 51-000) 

Take  notice  that  Central  Hudson  Gas 
&  Electric  Corporation  (CHGScE).  on 
March  17.  1997,  tendered  for  filing 
pursuant  to  Section  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  in  18  CFR  a 
Service  Agreement  between  CHG&E  and 
Cinergy  Services,  Inc.  The  terms  and 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&Es  FERC  Open  Access  Schedule, 
Original  Volume  1  (Transmission  Tariff) 
filed  in  compliance  with  the 


Commission's  Order  No.  888  in  Docket 
No.  RM95--8-000  and  RM94-7-001. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  Section  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  10. 1997.  in 
accordance  with  Standard  Psu^graph  E 
at  the  end  of  this  notice. 

13.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No.  ERg7-2152-000| 

Take  notice  that  Central  Hudson  Gas 
&  Electric  Corporation  (CHG&E),  on 
March  17, 1997,  tendered  for  filing 
pursuant  to  Section  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  in  18  CFR  a 
Service  Agreement  between  CHG&E  and 
Orange  &  Rockland  Utilities,  Inc.  The 
terms  and  conditions  of  service  imder 
this  Agreement  are  made  pursuant  to 
CHG&E's  FERC  Open  Access  Schedule, 
Original  Volume  No.  1  (Transmission 
Tariff)  filed  in  compliance  with  the 
Commission's  Order  No.  888  in  Docket 
No.  RM95-8-^)00  and  RM94-7-O01. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  Section  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  10.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  MidAmerican  Energy  Company 

(Docket  No.  OA97-420-000] 

Take  notice  that  on  March  24, 1997, 
MidAmerican  Energy  Company 
(MidAmerican)  submitted  for  filing  with 
the  Commission  an  amendment  to  its 
initial  filing  in  this  proceeding 
consisting  of  copies  of  the  First 
Amendment  dated  December  30,  1996 
to  Lehigh- Webster  Transmission  and 
Webster  Terminals  Facilities  and 
Operating  Agreement  and  the  Second 
Amendment  dated  December  30, 1996 
to  Transmission  Facilities  and 
Operating  Agreement  George  Neal 
Generating  Unit  No.  4  Transmission 
with  both  contract  amendments 
reflecting  execution  by  all  parties. 

MidAmerican  states  that  when  it 
made  its  initial  filing  in  this  proceeding, 
certain  of  the  municipal  utilities  who 
are  parties  to  the  aforementioned 
contract  amendments  submitted  with 
the  initial  filing  had  not  executed  the 
contract  amendments  at  the  time  of  the 
filing.  MidAmerican  states  that  since  the 
initial  filing  all  of  those  municipal 
utilities  have  executed  the  contract 


amendments  and  provided 
MidAmerican  with  signattire  pages. 
MidAmerican  states  that  the  purpose  of 
this  amendment  to  the  initial  filing  is  to 
submit  to  the  Commission  copies  of 
such  contract  amendments  reflecting  the 
execution  by  all  parties  thereto. 

Comment  date:  April  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Tampa  Electric  Company 

[Docket  No.  OA97-461-0001 

Take  notice  that  on  March  21, 1997, 
Tampa  Electric  Company  (Tampa 
Electric)  filed  a  supplement  to  its  initial 
filing  in  this  docket.  Tampa  Electric 
states  that  the  supplemental  filing 
provides  additional  information 
concerning  Tampa  Electric 's 
implementation  of  the  Standards  of 
Conduct  in  Section  37.4  of  the 
Conunission 's  Regulations. 

A  copy  of  the  supplemental  filing  has 
been  served  on  each  person  on  the 
official  service  list  in  this  docket,  and 
the  Florida  Public  Service  Commission. 

Comment  date:  April  10. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  OA97-476-000| 

Take  notice  that  on  March  3.  1997. 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  an 
amendment  to  the  original  filing  of  a 
contract  and  rate  schedule  dociunents 
under  which  Morgan  Stanley  Capital 
Group.  Inc.  (MS)  will  take  over  certain 
of  WPS's  power  supply  commitments  to 
Oconto  Electric  Cooperative  (Oconto) 
beginning  on  January  1.  1997.  Both  MS 
and  Oconto  have  consented  to  the 
restructured  power  supply  arrangement. 

Comment  date:  April  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Michigan  South  Central  Power 
Agency 

[Docket  No.  OA97-559-0O0I 

Take  notice  that  on  March  5, 1997,  the 
Michigan  South  Central  Power  Agency 
has  filed  a  request  for  waiver  of  Open 
Access  Same-Time  Information  System 
(OASIS)  and  separation  of  functions 
requirements  under  Order  Nos.  888  and 
889. 

Comment  date:  April  10. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Nelson  Industrial  Steam  Company 

(Docket  No.  QF95-41-000J 

On  March  24,  1997,  Nelson  Industrial 
Steam  Company  (Applicant)  tendered 
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for  filing  a  supplement  to  its  filing  in 
this  docket.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  supplement  provides  additional 
information  pertaining  to  the  ownership 
of  the  small  power  production  facility. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.  Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahell. 
Secretary. 

(FR  Doc.  97-8489  Filed  4-2-97;  8:45  am] 
■auNQ  COM  tnr-Ai-p 

[Dodwt  Na  ER97-2108-000,  et  aL] 

Virginta  Electric  Power  Company,  et  al. 
Electric  Rate  and  Corporate  Regulation 
Rlings 

March  28, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER97-2108-O001 

Take  notice  that  on  March  14.  1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing 
unexecuted  Service  Agreements 
between  Virginia  Electric  and  Power 
Company  and  ConAgra  Energy  Services, 
Inc.  and  Valero  Power  Services 
Company  under  the  Power  Sales  TariCT 
to  Eligible  Pxuchasers  dated  May  27, 
1994,  as  revised  on  December  31, 1996. 
Under  the  tendered  Service  Agreements 
Virginia  Power  agrees  to  provide 
services  to  ConAgra  Energy  Services, 
Inc.  and  Valero  Power  Services 
Company  under  the  rates,  terms  and 
condiitions  of  the  Power  Sales  Tariff  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 


Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  April  11. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Destec  Energy,  Inc.,  NGC  Corporation 

(Docket  No.  EC97-20-0O01 

Take  notice  that  on  March  17.  1997, 
Destec  Energy,  Inc.  (Destec  Energy),  and 
NGC  Corporation  (NGC)  (together,  the 
Applicants)  tendered  for  filing  pursuant 
to  Section  203  of  the  Federal  Power  Act, 
16  U.S.C.  824b  (1994),  and  Part  33  of  the 
Commission's  Regulations,  18  CFR  Part 
33,  an  application  for  such  approvals  as 
may  be  needed  to  consummate  their 
merger.  Destec  Energy  and  NGC  own 
Destec  Power  Services,  Inc.,  and  Electric 
Clearinghouse,  Inc.,  respectively,  both 
of  which  are  public  utilities.  Wholly- 
owned  subsidiaries  of  Destec  Energy 
own  50  percent  interests  in  both 
Commonwealth  Atlantic  Limited 
Partnership  and  Hartwell  Energy 
Limited  Partnership,  both  of  which  also 
are  public  utilities. 

Comment  date:  May  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PG&E  Corporation  and  Valero  Energy 
Corporation 

(Docket  No.  EC97-22-0001 

Take  notice  that  on  March  24,  1997, 
PGAE  Corporation  and  Valero  Energy 
Corporation  (Valero),  on  behalf  of  their 
respective  public  utility  subsidiaries 
(collectively  the  Applicants),  tendered 
for  filing  pursuant  to  Section  203  of  the 
Federal  Power  Act  (the  FPA),  16  U.S.C. 
824b,  Part  33  of  the  Commission's 
Regulations,  18  CFR  Part  33,  and  18  CFR 
2.26,  an  Application  for  an  order 
approving  the  proposed  merger  of  PG&E 
Corporation  and  Valero. 

Applicants  state  that  pursuant  to  an 
Agreement  and  Plan  of  Merger  dated  as 
of  lanuary  31,  1997.  PG&E  Corporation 
and  Valero  will  merge  through  an 
exchange  of  stock.  They  state  that  after 
consummation  of  the  merger,  Valero 
will  become  a  direct  wholly-owned 
subsidiary  of  PG&E  Corporation.  The 
Applicants  state  that  they  have 
submitted  the  information  required  by 
Part  33  of  the  Commission's 
Regulations,  and  by  the  Commission's 
Merger  Policy  Statement.  Order  No.  592. 
Inquiry  Concerning  the  Commission 's 
Merger  Policy  Under  the  Federal  Power 
Act;  Policy  Statement.  HI  FERC  Stats.  & 
Regs.  1  31,044  (1996)  (codified  at  18 
CFR  2.26).  in  support  of  the 


Application.  Applicants  request 
expeditious  review  of  the  Application 
and  approval  of  the  merger  by  July  1, 
1997. 

Applicants  state  that  copies  of  the 
Application  and  a  diskette  containing 
the  data  relied  upon  to  perform  the 
competitive  screen  analysis  required  by 
the  Merger  Policy  Statement  are  being 
served  on  the  Public  Utilities 
Commission  of  the  State  of  California 
and  the  bulk  power  and  transmission 
customers  of  Pacific  Gas  and  Electric 
Company  by  overnight  delivery.  In 
addition,  copies  of  the  Application  and 
the  diskette  are  being  served  by 
overnight  delivery  upon  the  Texas 
Railroad  Commission  and  the  Texas 
Public  Utilities  Commission,  although 
neither  agency  regulates  the  public 
utility  subsidiaries  of  the  merging 
companies. 

Comment  date:  May  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  Trust  Known  as  EZH  Facility 
Trust  No.  1997-A5.  Created  Pursuant  to 
a  Trust  Agreement  Dated  as  of  March 
20, 1997  With  Resources  Capital 
Management  Corporation 

[Docket  No.  EG97-46-0001 

On  March  25, 1997,  the  Trust  known 
as  EZH  Facility  Trust  No.  1997-A5, 
Created  Pursuant  to  a  Trust  Agreement 
Dated  as  of  March  20, 1997,  with 
Resources  Capital  Management 
Corporation  (Applicant),  c/o 
Wilmington  'Trust  Company,  Rodney 
Square  North,  1100  North  Market  Street, 
Wilmington.  Delaware  19890  (the 
Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  (EWG)  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations.  The 
Applicant  will  lease  an  imdivided 
interest  in  the  following  eligible  facility 
in  the  Netherlands:  the  electric 
generating  facility  known  generally  as 
Maasvlakte  Centrale  MVl  with  a  net 
power  capacity  of  520  megawatts. 

Comment  date:  April  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  The  Trust  Known  as  EZH  Facility 
Trust  No.  1997-A4,  Created  Pursuant  to 
a  Trust  Agreement  Dated  as  of  March 
20, 1997  With  Resources  Capital 
Investment  Corp. 

(Docket  No.  EG97-47-000] 

On  March  25, 1997.  the  Trust  known 
as  EZH  Facility  Trust  No.  1997-A4. 
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Created  Pursuant  to  a  Trust  Agreement 
Dated  as  of  March  20.  1997  With 
Resources  Capital  Investment 
Corporation  (Applicant),  c/o 
Wilmington  "Trust  Company,  Rodney 
Square  North,  1100  North  Market  Street, 
Wilmington.  Delaware  19890  (the 
Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  (EWG)  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations.  The 
Applicant  will  lease  an  undivided 
interest  in  the  following  eligible  facility 
in  the  Netherlands:  the  electric 
generating  facility  known  generally  as 
Maasvlakte  Centrale  MVl  with  a  net 
power  capacity  of  520  megawatts. 

Comment  date:  April  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
to  those  that  concern  the  adequacy  or 
accuracy  of  the  application. 

6.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company 

[Docket  No.  ER97-2107-000| 

Take  notice  that  on  March  14,  1997, 
GPU  Service,  Inc.  (GPU),  on  behalf  of 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Peimsylvania  Electric  Company  (GPU 
Energy),  filed  an  executed  Service 
Agreement  between  GPU  and  Plum 
Street  Energy  Marketing,  Inc.  (PSE). 
dated  March  12, 1997.  This  Service 
Agreement  specifies  that  PSE  has  agreed 
to  the  rates,  terms  and  conditions  of 
GPU  Energy's  Operating  Capacity  and/ 
or  Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10, 1995 
in  Jersey  Central  Power  Sr  Light  Co., 
Metropolitan  Edison  Co.  and 
Pennsylvania  Electric  Co..  Docket  No. 
ER95-276-000  and  allows  GPU  and  PSE 
to  enter  into  separately  scheduled 
transactions  under  which  GPU  Energy 
will  make  available  for  sale,  surplus 
operating  capacity  and/or  energy  at 
negotiated  rates  that  are  no  higher  than 
GPU  Energy's  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  March  12, 1997  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  April  11.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER97-2109-OO0J 

Take  notice  that  on  March  14. 1997, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  13  to  add  Atlantic  City 
Electric  Company  and  NIPSCO  Energy 
Services,  Inc.  to  Allegheny  Power  Open 
Access  Transmission  Service  Tariff 
which  has  been  submitted  for  filing  by 
the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  OA96-1&- 
000.  The  proposed  effective  date  under 
the  Service  Agreements  is  March  13. 
1997. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Conunission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  April  11,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southwestern  Public  Service 
Company 

(Docket  No.  ER9 7-2 11 0-000 1 

Take  notice  that  on  March  14,  1997, 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing  a 
proposed  amendment  to  its  rate 
schedule  with  Golden  Spread  Electric 
Cooperative,  Inc.  for  service  to  South 
Plains  Electric  Cooperative,  Inc.  (South 
Plains). 

The  proposed  amendment  reflects  a 
new  delivery  point  and  one  time 
contribution  in  aid  of  construction  for 
service  to  Golden  Spread. 

Comment  date:  April  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southwestern  Public  Service 
Company 

(Docket  No.  ER97-21 11-000] 

Take  notice  that  on  March  14. 1997. 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing  a 
proposed  amendment  to  its  rate 
schedule  for  service  to  Golden  Spread 
Electric  Cooperative,  Inc.  (Golden 
Spread)  for  service  to  Rita  Blanca 
Electric  Cooperative.  Inc.  (Rita  Blanca). 

The  proposed  amendment  reflects  a 
new  delivery  point  for  service  to  Golden 
Spread. 


Comment  date:  April  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PECO  Energy  Company 

(Docket  No.  ER97-2 11 2-000 1 

Take  notice  that  on  March  14. 1997. 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  March  5,  1997 
with  Atlantic  City  Electric  Company 
(ACE)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  5  (Tariff). 
The  Service  Agreement  adds  ACE  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
March  5. 1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  ACE  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  April  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Illinois  Power  Company 

(Docket  No.  ER9  7-2 11 4-000] 

Take  notice  that  on  March  17. 1997. 
Illinois  Power  Comi>any  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Citizens  Lehman  Power 
Sales,  L.L.C.  will  take  service  under 
Illinois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  March  1,  1997. 

Comment  date:  April  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Illinois  Power  Company 

(Docket  No.  ER97-2115-0001 

Take  notice  that  on  March  17, 1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur. 
Illinois  62526,  tendered  for  filing  non- 
firm  transmission  agreements  under 
which  Wisconsin  Electric  Power 
Company  will  take  transmission  service 
pursuant  to  its  open  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  March  10,  1997. 

Comment  date:  April  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Illinois  Power  Company 

(Docket  No.  ER9  7-2 11 6-000] 

Take  notice  that  on  March  17,  1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
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Olinois  6Z526.  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Central  Illinois  Public 
Service  Company  will  take  transmission 
service  pursuant  to  its  open  access 
transmission  tariff.  The  agreements  are 
based  on  the  Form  of  Service  Agreement 
in  Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  March  15.  1997. 

Comment  date:  April  11.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  niinois  Power  Company 

(Docket  No.  ER97-21 17-000] 

Take  notice  that  on  March  17, 1997, 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  WPS  Energy  Services.  Inc. 
will  take  transmission  service  pursuant 
to  its  open  access  transmission  tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  March  10, 1997. 

Comment  date:  April  11.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Illinois  Powfcr  Company 

[Docket  No.  ER97-2118-O00I 

Take  notice  that  on  March  17, 1997, 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street.  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Centerior  Energy  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  March  11. 1997. 

Comment  date:  April  11.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Ohio  Edison  Company, 
Pennsylvania  Power  Company 

(Docket  No.  ER9 7-2 119-000) 

Take  notice  that  on  March  18. 1997, 
Ohio  Edison  Company,  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  with  Duquesne  Light 
Company  under  Ohio  Edison's  Power 
Sales  Tariff.  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act. 

Comment  date:  April  11.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Wisconsin  Electric  Power  Company      20.  Louisville  Gas  and  Electric  Co. 


(Docket  No.  ER97-212O-000J 

Take  notice  that  on  March  17,  1997. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  one  month  firm  transmission  service 
agreement  under  FERC  Electric  Tariff, 
Original  Volume  No.  7.  The  agreement 
with  Wisconsin  Public  Service 
Corporation  (WPSC)  will  allow  the 
transmission  of  4  MW  of  power 
arranged  by  Morgan  Stanley  from 
Northern  States  Power  Company  (NSP) 
to  Oconto  Electric  Power  Cooperative 
(OEC),  Oconto  Falls.  Wisconsin. 
Wisconsin  Electric  respectfully  requests 
an  effective  date  of  March  1.  1997  in 
order  to  effectuate  the  transaction. 
Wisconsin  Electric  is  authorized  to  state 
that  WPSC  and  OEC  join  in  the 
requested  effective  date. 

Copies  of  the  filing  have  been  served 
on  OEC.  WPSC.  NSP,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  April  11.  1997.  in 
accordemce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-2 12 1-000] 

Take  notice  that  on  March  17, 1997, 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
and  confirmation  letter  under  Cinergy's 
Non-Firm  Power  Sales  Standard  Tariff 
(the  Tariff)  entered  into  between 
Cinergy  and  Consolidated  Edison 
Company  of  New  York.  Inc. 

Cinergy  and  Consolidated  Edison 
Company  of  New  York,  Inc.  are 
requesting  an  effective  date  of  February 

18.  1997. 

Comment  date:  April  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Sooth  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER97-21 23-000) 

Take  notice  that  on  March  17, 1997, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G),  submitted  service  agreements 
establishing  Commonwealth  Edison 
Company  (CE);  as  a  customer  under  the 
terms  of  SCE&G's  Open  Access 
Transmission  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreement.  Accordingly,  SCE&G 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  CE  and  the 
South  Carolina  Public  Service 
Commission. 

Comment  date:  April  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


[Docket  No.  ER97-21 24-000] 

Take  notice  that  on  March  17. 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  PanEnergy  Power 
Services  vmder  Rate  GSS. 

Comment  date:  April  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  The  Toledo  Edison  Company 

[Docket  No.  ER97-2125-000] 

Take  notice  that  on  March  17, 1997, 
The  Toledo  Edison  Company  (TE)  filed 
Electric  Power  Service  Agreements 
(Agreements)  between  TE  and  PECO 
Energy  Company  and  PacifiCorp  Power 
Marketing,  Inc. 

Comment  date:  April  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  The  Cleveland  Electric  Illuminating 
Company 

(Docket  No.  ER97-21 26-000] 

Take  notice  that  on  March  17, 1997, 
The  Cleveland  Electric  Illuminating 
Company  filed  Electric  Power  Service 
Agreements  (Agreements)  between  CEI 
and  PECO  Energy  Company.  Valero 
Power  Services  Company  and  Western 
Power  Services,  Inc. 

Comment  date:  April  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  The  Cleveland  Electric  Illiuninating 
Company 

(Docket  No.  ER97-2127-0001 

Take  notice  that  on  March  17. 1997, 
The  Cleveland  Electric  Illuminating 
Company  filed  an  amendment  to  its 
filing  in  this  proceeding. 

Comment  date:  April  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Ohio  Valley  Electric  Corporation, 
Indiana-Kentucky  Electric  Corporation 

(Docket  No.  ER97-212ft-O00) 

Take  notice  that  on  March  17. 1997, 
Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary, 
Indiana-Kentucky  Electric  Corporation) 
(OVEC),  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service,  dated  as  of 
February  27. 1997  (the  Service 
Agreement)  between  Koch  Energy 
Trading,  Inc.  (Koch  Energy)  and  OVEC. 
OVEC  proposes  an  effective  date  of 
January  6,  1997,  or  in  the  alternative 
March  14, 1997.  and  requests  waiver  of 
the  Commission's  notice  requirement  to 
allow  the  requested  effective  date.  The 
Service  Agreement  provides  for  non- 


firm  transmission  service  by  OVEC  to 
Koch  Energy. 

In  its  filing.  OVEC  states  that  the  rates 
and  charges  included  in  the  Service 
Agreement  are  the  rates  and  charges  set 
forth  in  OVEC's  Order  No.  888 
compliance  filing  (Docket  No.  OA96- 
190-000). 

A  copy  of  this  filing  was  served  upon 
Koch  Energy. 

Comment  date:  April  11.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Southern  Company  Services,  Inc. 

[Docket  No.  ER97-2129-0001 

Take  notice  that  on  March  17, 1997, 
Southern  Company  Services,  Inc. 
(SCSI),  acting  on  behalf  of  Alabaina 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Companies)  filed  one  (1)  service 
agreement  imder  Southern  Companies' 
Market-Based  Rate  Power  Sales  Tariff 
(FERC  Electric  Tariff,  Original  Volume 
No.  4)  with  the  following  entity: 
American  Energy  Solutions.  Inc.  SCSI 
states  that  the  service  agreement  will 
enable  Southern  Companies  to  engage  in 
short-term  market-based  rate  sales  to 
this  non-utility  marketer/broker. 

Comment  date:  April  14.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Commonwealth  Edison  Company 

(Docket  No.  ER97-2130-0001 

Take  notice  that  on  March  17, 1997, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  Service 
Agreements  for  various  firm 
transactions  establishing  Enron  Power 
Marketing,  Inc.  (Enron),  as  a 
transmission  customer  under  the  terms 
of  ComEd's  Open  Access  Transmission 
Tariff  (OATT). 

ComEd  requests  various  eff^tive 
dates,  corresponding  to  the  date  each 
service  agreement  was  entered  into,  and 
accordingly  seeks  waiver  of  the 
Commission's  requirements.  Copies  of 
this  filing  were  served  upon  Enron,  and 
the  Illinois  Commerce  Commission. 

Comment  date:  April  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  New  England  Power  Pool 

(Docket  No.  ER97-2131-000] 

Take  notice  that  on  March  17, 1997, 
the  New  England  Power  Pool 
(NEPOOL),  filed  a  Service  Agreement 
for  Through  or  Out  or  Other  Point-to- 
Point  Transmission  Service  pursuant  to 
Section  205  of  the  Federal  Power  Act 


and  18  CFR  35.12  of  the  Commission's 
Regulations. 

Acceptance  of  the  Service  Agreement 
will  permit  NEPOOL  to  provide 
transmission  service  to  Northeast 
Utilities  Service  Company  in 
accordance  with  the  provisions  of  the 
NEPOOL  Transmission  Tariff  filed  with 
the  Commission  on  December  31, 1997 
(mder  the  above-referenced  docket. 
NEPOOL  requests  an  effective  date  of 
March  1, 1997  for  commencement  of 
transmission  service.  Copies  of  this 
filing  were  served  upon  New  England 
Public  Utility  Commissioners  and  all 
NEPOOL  members. 

Comment  date:  April  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Atlantic  Energy,  Inc. 

(Docket  No.  ER97-21 32-000] 

Take  notice  that  on  March  17, 1997, 
AUantic  Energy,  Inc.  (AUantic  Energy) 
petitioned  the  Commission  for 
acceptance  of  Atlantic  Energy  Rate 
Schedule  FERC  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates:  and  the  waiver  of  certain 
Commission  Regulations. 

AUantic  Energy  provides  enei^ 
information  systems  and  controls  in  the 
United  States. 

Comment  date:  April  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Minnesota  Power  &  Light  Company 

(Docket  No.  ER97-2133-000] 

Take  notice  that  on  March  17, 1997, 
Minnesota  Power  &  Light  Company, 
tendered  for  filing  a  signed  Backup 
Radial  Feeder  Line  Agreement  between 
the  City  of  Wadena,  MN,  Cooperative 
Power  Association  and  Minnesota 
Power  &  Light  Company.  This  filing  is 
made  to  recover  the  Company's  direct 
assignment  costs  resulting  from  Wadena 
and  Cooperative  Power  Association's 
desire  to  have  Minnesota  Power  rebuild 
and  construct  a  backup  radial  feeder 
subtransmission  line  facility. 

Comment  date:  April  14.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Orange  and  Rockland  Utilities,  Inc. 

(Docket  No.  ER9 7-2 134-000] 

Take  notice  that  on  March  17, 1997, 
Orange  and  Rockland  Utilities,  Inc. 
(O&R).  filed  Service  Agreements 
between  O&R  and  Coral  Power,  L.L.C., 
LG&E  Power  Marketing,  New  York  State 
Electric  and  Gas  Corporation  and 
Southern  Energy  Marketing.  Inc.  These 
Service  Agreements  specify  that  the 
customers  have  agreed  to  the  rates. 


terms  and  conditions  of  the  O&R  Open 
Access  Transmission  Tariff  filed  on  July 
9,  1996  in  Docket  No.  OA96-210-000. 

O&R  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
March  3, 1997  for  the  Service 
Agreements.  O&R  has  served  copies  of 
the  filing  on  The  New  York  State  Public 
Service  Commission  and  on  the 
Customers. 

Comment  date:  April  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER97-2135-O00] 

Take  notice  that  on  March  17, 1997, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing,  a  request  for 
termination  of  the  Scheduling  Services 
Agreement  between  PG&E  and  USGen 
Power  Services,  L.P.  (USGenPS). 
originally  dated  April  24, 1996  and 
amended  October  24.  1996  (Agreement). 
The  Agreement  was  initially  accepted 
by  the  Commission  by  letter  dated 
December  18,  1996  and  designated  as 
PG&E  Rate  Schedule  FERC  No.  197. 

Copies  of  this  filing  have  been  served 
upon  USGenPS  and  the  California 
Public  Utilities  Commission. 

Comment  date:  April  14.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Minnesota  Power  &  Light  Company 

[Docket  No.  ER97-213&-000J 

Take  notice  that  on  March  17, 1997, 
Minnesota  Power  &  Light  Company, 
tendered  for  filing  signed  Service 
Agreements  with  the  following: 

American  Electric  Power  Service  Corporation 

Aquila  Power  Corporation 

ConAgra  Energy  Services.  Inc. 

Northwestern  Wisconsin  Electric  Company 

Ohio  Edison  Company 

Southern  Indiana  Gas  and  Electric  Company 

imder  its  cost-based  Wholesale 
Coordination  Sales  Tariff  (WCS-2)  to 
satisfy  its  filing  requirements  imder  this 
tariff. 

Comment  date:  April  14.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Duke  Power  Company 

(Docket  No.  ER9 7-2 13 7-000] 

Take  notice  that  on  March  17, 1997, 
Duke  Power  Company  (Duke),  tendered 
for  filing  an  errattun  to  its  March  14. 
1997,  filing  of  a  Network  Integration 
Transmission  Service  Agreement 
between  Duke,  on  its  own  behalf  and 
acting  as  agent  for  its  wholly-owned 
subsidiary.  Nantahala  Power  and  Light 
Company,  and  the  City  of  Seneca,  South 
Carolina  and  Southern  Company 
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Services,  Inc.  acting  as  agent  for  the  City 
of  Seneca.  South  Carolina,  (collectively, 
"Transmission  Customer"). 

Comment  date:  April  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Atlantic  City  Electric  Company 

(Docket  No.  ER97-2138-0001 

Take  notice  that  on  March  18. 1997, 
Atlantic  City  Electric  Company  (Atlantic 
Electric),  tendered  for  filing  service 
agreements  under  which  Atlantic 
Electric  will  sell  capacity  and  energy  to 
Ohio  Edison  and  South  Carolina  Public 
Service  Authority  under  Atlantic 
Electric's  market-based  rate  sales  tariff. 
Atlantic  Electric  requests  the 
agreements  be  accepted  to  become 
efiiactive  on  March  19, 1997. 

Atlantic  Electric  states  that  a  copy  of 
the  filing  has  been  served  on  Ohio 
Edison  and  South  Carolina  Public 
Service  Authority. 

Comment  date:  April  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Entergy  Services,  Inc. 

(Docket  No.  ER97-2139-<X)0) 

Take  notice  that  on  March  18, 1997, 
-5  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi.  Inc.,  and  Entergy  New 
Orleans,  kic.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
fihng  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
WPS  Energy  Services,  Inc.  (WPS 
Energy). 

Comment  date:  April  14,  1997,  in 
accordance  Mrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Entergy  Services,  Inc. 

(Docket  No.  ER97-2 140-000) 

Take  notice  that  on  March  18, 1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Tennessee  Power  Company  (TPC). 

Comment  date:  April  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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37.  Entergy  Services,  Inc. 

(Docket  No.  KR97-2141-0001 

Take  notice  that  on  March  18, 1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc..  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Illinois  Power  Company  (IPC). 

Comment  date:  April  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  MidAmerican  Energy  Company 

(Docket  No.  ES97-26-000J 

Take  notice  that  on  March  20, 1997, 
MidAmerican  Energy  Company  filed  an 
application,  under  §  204  of  the  Federal 
Power  Act,  seeking  authorization  to 
issue  promissory  notes  and  other 
evidences  of  indebtedness,  from  time  to 
time,  in  an  aggregate  principal  amount 
of  not  more  than  $400  million 
outstanding  at  any  one  time,  during  the 
period  ending  April  15. 1999.  with  a 
final  maturity  date  no  later  than  April 
15, 2000. 

Comment  date:  April  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  CasheU, 
Secretary. 

[FR  Doc.  97-8488  Filed  4-2-97;  8:45  am] 
aauNQ  oooe  enr-ci-r 
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Hydro  Matrix  Partnership  Ltd.;  Notice 
of  Availability  of  Rnai  Environmental 
Assessment 

March  28. 1997. 

In  accordance  with  the  National 
Enviroimiental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  initial  license  for  the 
Jordan  Dam  Hydroelectric  Project, 
located  on  the  Haw  River,  in  Chatham 
County,  North  Carolina,  and  has 
prepared  a  Final  Environmental 
Assessment  (FEA)  for  the  project. 

Copies  of  the  FEA  are  available  for  in 
the  Public  Reference  Branch,  Room  2- 
A,  of  the  Commission's  offices  at  888 
First  Street,  N.E.,  Washington,  DC 
20426. 

Lois  D.  Casbell, 
Secretary. 
[FR  Doc.  97-8467  Filed  4-2-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S805-8] 

Science  Advisory  Board;  Emergency 
Notification  of  Public  Advisory 
Committee  Meetings;  April  1997 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  Daylight  Time.  All  meetings 
are  open  to  the  public.  Due  to  limited 
space,  seating  at  meetings  will  be  on  a 
first-come,  first-served  basis.  For  further 
information  concerning  specific 
meetings,  please  contact  the  individuals 
listed  below.  Documents  that  are  the 
subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office. 

1.  The  Environmental  Goals 
Subcommittee 

The  Environmental  Goals 
Subcommittee,  an  ad  hoc  Subcommittee 
of  the  Science  Advisory  Board's  (SAB's) 
Executive  Committee,  will  conduct  a 
public  meeting  by  teleconference  on 
Thursday,  April  17, 1997,  from  3  pm  to 
5  pm  inclusive.  Members  of  the  public 
in  the  Washington  DC  area  may  attend 
the  meeting  in  person  in  the  Science 
Advisory  Board's  Conference  Room, 


Room  2103-Waterside  Mall,  U.S. 
Enviroimiental  Protection  Agency 
Headquarters  Building,  401  M  St.  SW, 
Washington,  DC  20460.  The  meeting  is 
open  to  the  public,  however, 
teleconference  lines  are  limited.  Please 
call  Dr.  Jack  Fowle  (202)  260-8325  if 
you  are  interested  in  participating  in  the 
call  and  to  obtain  the  dial-in  number. 
Seating  in  Room  2103  is  limited  and  is 
available  on  a  first  come,  first  served 
basis.  During  this  teleconference,  the 
Enviroimiental  Goals  Subcommittee  will 
discuss  their  draft  report  on  the 
Agency's  draft  Environmental  Goals  for 
America  With  Milestones  for  America. 
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For  Further  Information:  Any  member 
of  the  public  wishing  further 
information  concerning  the  meeting  or 
who  wishes  to  submit  oral  or  written 
comments  should  contact  Dr.  Jack 
Fowle,  Designated  Federal  Official  for 
the  Environmental  Goals  Committee, 
Science  Advisory  Board  (1400),  U.S. 
EPA,  Washington,  DC  20460,  phone 
(202)  260-8325;  fax  (202)  260-7118;  or 
via  Email  at: 

fowle.jack@epamail.epa.gov.  Requests 
for  oral  comments  must  be  in  writing  to 
Dr.  Fowle  and  be  received  no  later  than 
noon  Eastern  Time  on  Friday  April  11, 
1997.  Copies  of  the  draft  meeting  agenda 
can  be  obtained  from  Ms.  Priscilla 
Tillery-Gadson  at  (202)  260-8414  or  at 
the  atxive  fax  number  or  by  Email  to 
tillery.priscilla@epamail.epa.gov.  For 
copies  of  the  draft  Environmental  Goals 
report,  please  contact  Mr.  Peter  Truitt  at 
(202)  260-8214,  by  fax  at  (202)  260- 
4903  or  by  Email  to: 
truitt.peter@epamail.epa.gov. 

2.  Integrated  Risk  Project  Steering 
Committee 

The  Integrated  Risk  Project  (IRP) 
Steering  Committee,  an  ad  hoc 
committee  established  by  the  Executive 
Committee  of  the  Science  Advisory 
Board,  wili  meet  on  April  21-23, 1997, 
at  the  Embassy  Suites-Georgetown,  1250 
"22nd"  Street.  NW,  Washington.  DC 
20037,  telephone  (202)  857-3388.  The 
meeting  will  begin  at  8:30  am  on  April 
21,  and  at  8  am  on  April  22  and  23,  and 
end  no  later  than  5:30  pm  each  day. 
Seating  will  be  limited  and  available  on 
a  first-come,  first-served  basis.  The 
purpose  of  the  meeting  is  to  receive 
reports  and  initial  products  from  the 
Subcommittees  of  the  IRP  and  to  discuss 
an  integrated  model  for  decision-making 
that  incorporates  information  on  risks  to 
ecosystems  and  humans,  risk  reduction 
options,  and  their  economic 
implications. 


Background  on  the  Integrated  Risk 
Project  (mP) 

In  a  letter  dated  October  25, 1995,  to 
Dr.  Matanoski,  Chair  of  the  SAB 
Executive  Committee,  Deputy 
Administrator  Fred  Hansen  charged  the 
SAB  to:  (a)  Develop  an  updated  ranking 
of  the  relative  risk  of  different 
environmental  problems  based  upon 
explicit  scientific  criteria;  (b)  provide  an 
assessment  of  techniques  and  criteria 
that  could  be  used  to  discriminate 
among  emerging  environmental  risks 
and  identify  those  that  merit  serious, 
near-term  Agency  attention;  (c)  assess 
the  potential  for  risk  reduction  and 
propose  alternative  technical  risk 
reduction  strategies  for  the 
environmental  problems  identified;  and 
(d)  identify  the  uncertainties  and  data 
quality  issues  associated  with  the 
relative  rankings.  The  project  will  be 
conducted  by  several  SAB  panels, 
working  at  the  direction  of  an  ad  hoc 
Steering  Committee  established  by  the 
Executive  Committee. 

Single  copies  of  Reducing  Risk,  the 
report  of  the  previous  relative  risk 
ranking  effort  of  the  SAB,  can  be 
obtained  by  contacting  the  SAB's 
Committee  Evaluation  and  Support  Staff 
(1400),  401  M  Street,  SW,  Washington, 
DC  20460.  telephone  (202)  260-8414,  or 
fax  (202)  260-1889.  Members  of  the 
public  desiring  additional  information 
about  the  meeting,  including  an  agenda, 
should  contact  Ms.  Diana  Pozim,  Staff 
Secretary,  Committee  Operations  Staff, 
Science  Advisory  Board  (1400),  US 
EPA,  401  M  Street,  SW,  Washington  DC 
20460,  by  telephone  at  (202)  260-8414, 
fax  at  (202)  260-7118,  or  via  Email  at 
pozun.diana@epamail.epa.gov. 

Anyone  wishing  to  make  a  brief  oral 
presentation  at  the  IRP  meeting  must 
contact  Ms.  Stephanie  Sanzone, 
Designated  Federal  Official  for  the 
Steering  Committee  in  writing,  no  later 
than  4  pm  on  April  14, 1997,  at  fax: 
(202)  260-7118  or  via  Email  at 
sanzone.stephanie@epamail.epa.gov. 
The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  At  least  35  copies  of 
any  written  comments  to  the  Committee 
are  to  be  given  to  Ms.  Sanzone  no  later 
than  the  time  of  the  presentation  for 
distribution  to  the  Committee  and  the 
interested  public.  For  further 
information,  you  may  also  reach  Ms. 
Sanzone  by  phone  on  (202)  260-6557. 
See  below  for  additional  information  on 
providing  comments  to  the  SAB. 

3.  Executive  Committee 

The  Science  Advisory  Board's  (SAB's) 
Executive  Committee  will  conduct  a 


public  meeting  on  Thursday  and  Friday, 
April  24-25, 1997.  The  meeting  will 
convene  each  day  at  8:30  am  in  the 
Administrator's  Conference  Room, 
Room  1103— West  Tower,  U.S. 
Environmental  Protection  Agency 
Headquarters  Building.  401  M  St.  SW, 
Washington,  DC  20460  and  adjourn  no 
later  than  5:30  pm  each  day.  The 
meeting  is  open  to  the  public,  however, 
seating  is  limited  and  available  on  a 
first-come,  first-served  basis.  At  this 
meeting,  the  Executive  Committee  will 
receive  updates  from  its  committees  and 
subcommittees  concerning  their  recent 
and  planned  activities.  As  part  of  these 
updates,  some  committees  will  present 
draft  reports  for  Executive  Committee 
review  and  approval.  Expected  drafts 
include:  (a)  Ecological  Processes  Effects 
Committee  (Advisory  on  Watershed 
EcoRisk  Case  Studies,  and  Report  on 
Lakes  Biocriteria);  (b)  Environmental  • 
Engineering  Committee  (Report  on  the 
Review  of  the  Superfund  Innovative 
Technologies  Evaluation  (SITE) 
Program);  and  (c)  Environmental  Health 
Committee  (Review  of  the  Neurotoxicity 
Guidelines).  Please  check  with  the 
Executive  Committee  Designated 
Federal  Official  or  Secretary  (see  below) 
prior  to  the  meeting  to  ensure  that  a 
given  report  will  be  discussed. 

Other  items  on  the  agenda  tentatively 
include,  but  are  not  limited  to.  the 
following:  (a)  Discussion  with  Deputy 
Administrator  Fred  Hansen  on  scientific 
issues  confronting  the  Agency;  (b) 
Discussion  with  tiie  Director  of  the 
Office  of  Children's  Health,  Dr.  Phillip 
Landrigan,  about  his  plans  for  the 
Office;  (c)  Discussion  with  a  member  of 
the  Commission  on  Risk  Assessment 
and  Risk  Management,  Dr.  Bernard 
Goldstein,  regarding  the  recently 
released  reports  from  the  Commission; 
(d)  An  update  of  the  futures  activities  of 
the  SAB,  including  the  recent  G-7 
Environmental  Futures  Forum  and  the 
Board's  plans  for  a  Lookout  Panel 
session  in  July;  and  (e)  An  update  on  the 
SAB's  Integrated  Risk  Project 

For  Furtner  Information:  Any  member 
of  the  public  wishing  further 
information  concerning  the  meeting  or 
who  wishes  to  submit  oral  or  written 
comments  should  contact  Dr.  E)onald  G. 
Barnes,  Designated  Federal  Official  for 
the  Executive  Committee,  Science 
Advisory  Board  (1400),  U.S.  EPA, 
Washington,  DC  20460,  phone  (202) 
260-4126;  fax  (202)  260-9232;  or  via 
Elmail  at:  bames.don@epamail.e{}a.gov. 
Requests  for  oral  comments  must  be 
made  in  writing  to  Dr.  Barnes  and  be 
received  no  later  than  noon  Eastern 
Time  on  Friday.  April  18,  1997.  Copies 
of  the  draft  meeting  agenda  and 
available  draft  reports  listed  above  can 
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be  obtained  from  Ms.  Priscilla  Tillery- 
GadsoD  at  the  above  phone  and  fiuc 
numbers,  or  via  Email  at: 
tillery.priscilla@epamail.epa.gov. 

4.  Environmental  Engineering 
Conunittee  (EEC)  Subcommittees 

Two  Subcommittees  of  the  Science 
Advisory  Board's  (SAB's) 
Environmental  Engineering  Committee 
(EEC)  will  each  conduct  a  public 
meeting.  On  Tuesday,  April  29,  1997, 
the  EEC's  Special  Topics  Subcommittee 
will  meet  from  8:30  am  to  6  pm  in  the 
Science  Advisory  Board  Conference 
Room,  Room  2103,  U.S.  Environmental 
Protection  Agency  Headquarters 
Building,  401  M  Street  SW,  Washington, 
DC  20460.  On  Wednesday  and 
Thursday,  April  30-May  1,  1997,  the 
EEC's  Surface  Impoundments  Study 
Subcommittee  will  meet  frtim  8:30  am 
to  no  later  than  5  pm  each  day  in 
Conference  Room  C  on  the  second  floor 
of  EPA's  Crystal  Station  Building,  2805 
Crystal  Drive  in  the  Crystal  City  section 
of  Arlington,  Virginia. 

Purpose  of  the  Meetings 

(a)  Special  Topics  Subcommittee:  On 
April  29, 1997,  die  Special  Topics 
Subcommittee  with  review  proposed 
national  guidance  on  Beld  filtration  of 
ground  water  samples  taken  for  metals 
analysis  from  monitoring  wells  for 
Superfund  site  assessment.  Copies  of 
this  seven-page  review  document  can  be 
obtained  from  Mr.  Daniel  Thornton  of 
the  EPA's  Office  of  Emergency  and 
Remedial  Response,  phone  (703)  603- 
8811.  The  current  charge  for  this  review 
is  to,  "provide  a  technical  review  of  the 
proposed  guidance,  evaluate 
consistency  with  other  Agency 
programs,  and  provide  guidance  on  the 
appropriateness  and  potential  impacts 
of  the  document.  Specific  issues 
include:  (a)  Technical  considerations, 
such  as  colloidal  mobility  and  transport 
mechanisms;  phase-changes;  and  fate 
and  transport  of  inorganic 
contaminants;  and  (b)  policy  issues, 
including  guidance  from  other  Federal 
programs,  and  potential  adverse  impact 
on  other  guidance  or  work  in  progress." 

The  Special  Topics  Subcommittee 
will  also  review  documents  relating  to 
the  use  of  toxicity  weighting  in  the 
Office  of  Enforcement  and  Compliance 
Analysis  Sector  Facility  Indexing 
Project  (SFIP).  Copies  of  these  review 
documents  can  be  obtained  from  Ms. 
Maria  Eiseman  in  the  Manufacturing, 
Energy,  and  Transportation  EHvision  of 
OECA,  phone  (202)  564-7016;  please 
note  that  some  documents  may  be 
available  before  others.  The  Agency 
asked  that  the  SAB  address  the 
fbUo%iang  questions:  (1)  The  SFIP  uses 


chronic  human  health  toxicity  weights 
adopted  from  the  TRI  Relative  Risk 
Environmental  Indicators.  Does  the 
modified  Hazard  Ranking  System 
scoring  methodology  used  by  the 
Indicators  reflect  accepted  scientific 
procedures  and  evidence  regarding  the 
relative  ranking  of  chemical  toxicity?; 
and  (2)  EPA  currently  uses  unweighted 
TRI  pounds  to  evaluate  pollutant 
releases  from  individual  facilities.  As  a 
first  step  towards  incorporating  relative 
risk  in  this  evaluation,  is  it  acceptable 
to  use  toxicity  weights  to  provide 
additional  contextual  information 
regarding  the  human  health  hazards 
associated  with  pollutant  releases? 

(b)  Surface  Impoundments  Study 
Subcommittee:  On  April  30-May  1, 
1997,  the  Surface  Impoundments  Study 
Subcommittee  will  review  the  Office  of 
Solid  Waste's  proposed  plan  for  a 
Congressionaliy  required  study  of 
surface  impoundments.  Copies  of  the 
review  documents  can  be  obtained  from 
Ms.  Becky  Cuthbertson  in  the 
Economics,  Methods,  and  Risk  Analysis 
Division,  phone  (703)  308-8447;  please 
note  that  some  documents  may  be  ready 
before  others.  In  summary,  the  tentative 
charge  for  this  review  is  to  comment  on 
the  technical  merits  of  the  overall  study 
structure;  to  comment  on  the  technical 
merits  of  the  proposed  risk  assessment; 
and  to  comment  upon  appropriate 
points  in  the  study  design  and 
implementation  for  involvement  of 
outside  technical  experts. 

The  full  Environmental  Engineering 
Committee  anticipates  being  briefed  on 
the  reports  of  these  Subcommittee 
reviews  at  a  meeting  to  be  held  in 
Cincinnati  June  30-July  3,  1997.  A 
future  Federal  Register  Notice  will 
announce  this  meeting. 

For  Further  Information:  After  April 
4,  1997,  agendas  and  rosters  for  both 
Subcommittees  can  be  obtained  from 
the  Subcommittee  Secretary,  Mrs. 
Dorothy  Clark,  tel.  (202)  260-8414,  fax 
(202)  260-71 18,  or  by  Email: 
clark.dorothy@epamail.epa.gov. 
Members  of  the  public  desiring 
additional  information  about  the 
meeting  should  contact  Mrs.  Kathleen 
Conway,  Designated  Federal  Official, 
Environmental  Engineering  Committee, 
Science  Advisory  Board  (1400),  U.S. 
EPA.  401  M  Street,  SW,  Washington,  DC 
20460;  telephone/voice  mail  at  (202) 
260-2558;  fax  at  (202)  260-7118;  or  via 
Email  at: 
conway.kathleendepamail.epa.gov. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  either 
Subcommittee  must  contact  Mrs. 
Conway  in  writing  (by  letter  or  by  flax — 
see  previously  stated  information)  no 
later  than  12  noon  Eastern  Time, 


Wednesday,  April  23,  1997,  in  order  to 
be  included  on  the  Agenda.  Public 
comments  will  be  limited  to  five 
minutes  per  speaker  or  organization. 
The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation,  the  organization  (if  any) 
they  will  represent,  any  requirements 
for  audio  visual  equipment  (e.g., 
overhead  projector,  35mm  projector, 
chalkboard,  etc),  and  at  least  35  copies 
of  an  outiine  of  the  issues  to  be 
addressed  or  the  presentation  itself. 

Providing  Oral  or  Written  Conunents  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  conference  call  meetings, 
opportimities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficienUy  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  in  The 
FY  1996  Annual  Report  of  the  Staff 
Director  which  is  available  from  the 
SAB  Committee  Evaluation  and  Support 
Staff  (CESS)  by  contacting  US  EPA, 
Science  Advisory  Board  (1400), 
Attention:  CESS,  401  M  Stieet,  SW, 
Washington,  DC  20460  or  via  fax  (202) 
260-1889.  Additional  information 
concerning  the  SAB  can  be  found  on  the 
SAB  Home  Page  at:  http://www.epa/ 
sciencel/. 

Dated  March  28, 1997. 
John  R.  Fowle,  m, 

Acting  Staff  Director,  Science  Advisory  Board. 
(FR  Doc.  97-6508  Filed  4-2-97;  8:45  am) 
BiujNOCOOE  esao-so-p 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  0MB  Review 


AGENCY:  Equal  Employment 
Opportunity  Commission. 


ACTION:  Notice  of  Extension  Request  and 
Change  in  Filing  Requirements. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  Chapter  35,  agencies  are  required 
to  submit  proposed  information 
collection  requests  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register 
announcing  to  the  public  that  the 
agency  has  made  such  a  submission. 
The  Commission  has  requested  an 
extension  of  an  existing  collection.  State 
and  Local  Government  Information 
(EEO-4).  with  the  following  change  in 
reporting  requirements.  Governments 
with  from  250  to  999  full-time 
employees  will  now  submit  a  separate 
EEO-4  report  only  for  those  functions 
with  100  or  more  employees  and  one 
aggregate  report  that  includes  all  the 
remaining  functions  with  fewer  than 
100  full-time  employees.  All  other  state 
and  local  governments  will  continue  to 
file  their  EEO-4  reports  as  they  have  in 
the  past. 

ADDRESSES:  The  Request  for  Clearance 
(SF83-1),  supporting  statement,  and 
other  documents  submitted  to  OMB  for 
review  may  be  obtained  from:  Margaret 
Ulmer  Holmes,  EEOC  Clearance  Officer, 
1801  L  Stieet,  NW,  Room  2928, 
Washington,  DC,  20507. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joachim  Neckere,  Director,  Program 
Research  and  Surveys  Division  at  (202) 
663-4958  (voice)  or  (202)  663-7063 
(TDD). 

SUPPLEMENTARY  INFORMATION: 

Type  of  Review:  Notice  and  Change  in 
Filing  Requirements. 

Collection  Title:  State  and  Local 
Government  Information  (EEO-4). 

OMB  Control  Number:  3046-0008. 

Form  Number:  EEOC  Form  164. 

Frequency  of  Report:  Biennial. 

Type  of  Respondent:  State  and  local 
government  jurisdictions  with  100  or 
more  full-time  employees  and  a  rotating 
probability  sample  of  jurisdictions  with 
fitjm  15  to  99  full-time  employees. 

Standard  Industrial  Classification 
(SIC)  Codes:  9U-965. 

Description  of  Affected  Public:  State 
and  local  governments. 

Responses:  10,000. 

Reporting  Hours:  40,000. 

Federal  Cost:  $47,000. 

Number  of  forms:  1. 

Abstract:  Section  709(c)  of  Title  VII  of 
the  Civil  Rights  Act  of  1964,  as 
amended,  42  U.S.C.  2000e-6(e),  requires 
employers  to  make  and  keep  records 
relevant  to  a  determination  of  whether 
unlawful  employment  practices  have 


been  or  are  being  committed  and  to 
make  reports  therefrom  as  required  by 
the  Commission.  Pursuant  to  29  CFR 
Section  1602.32,  state  and  local 
governments  have  been  required  to 
submit  EEO-4  reports  to  the 
Commission  since  1973  (biennially  in 
odd-numbered  years  since  1993). 
Currentiy  all  state  and  local 
governments  with  250  or  more  full-time 
employees  submit  a  separate  report  for 
each  function,  up  to  a  maximum  of  15 
functions,  which  the  government 
performs.  All  other  governments  in  the 
EEO-4  survey  file  one  report,  covering 
all  functional  activities.  On  December 
23, 1996,  the  Commission  solicited 
public  comment  in  the  Federal  Register 
concerning  a  change  in  the  EEO-4 
collection  that  requires  governments 
with  fitim  250  to  999  full-time 
employees  to  submit  a  separate  EEO— 4 
report  only  for  those  functions  with  100 
or  more  full-time  employees  and  one 
aggregate  report  that  includes  the 
employment  in  all  the  remaining 
functions  with  fewer  than  100  full-time 
employees.  All  other  state  and  local 
governments  will  continue  to  file  their 
EEO-4  reports  as  they  have  in  the  past. 
The  Commission  did  not  receive  any 
public  comments  to  this  notice.  This 
reporting  change  will  thus  become 
effective  beginning  with  the  1997  EEO- 
4  survey. 

EEO--4  data  are  used  by  the 
Commission  to  investigate  charges  of 
employment  discrimination  against 
state  and  local  governments  and  in  the 
Commission's  systemic  program.  The 
data  are  shared  with  several  Federal 
government  agencies.  Pursuant  to 
Section  709(d)  of  Titie  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended,  EEO- 
4  data  are  also  shared  with 
approximately  83  State  and  Local  Fair 
Employment  Practices  agencies. 
Aggregate  data  are  used  by  researchers 
and  the  general  public. 

Burden  Statement:  This  change  is 
being  taken  in  the  interest  of 
streamlining  the  EEO— 4  siuvey  process 
and  reducing  the  burden  on  state  and 
local  governments,  while  still 
maintaining  sufficient  data  to  meet  the 
program  needs  of  the  Commission  and 
other  agencies  that  use  these  data.  The 
change  will  result  in  a  reduced  expense 
and  reporting  burden  for  state  and  local 
governments  as  required  under  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3502(i).  It  is  estimated  that  on  an 
annual  basis  the  total  number  of 
responses  in  this  data  collection  will  be 
10,000  responses.  The  estimated  burden 
hours  will  be  reduced  to  approximately 
40,000  hours.  The  number  of 
respondents  will  remain  at  about  5,000 
state  and  local  governments. 


The  reporting  burden  for  this 
collection  is  based  upon  an  average 
estimate  per  response  and  takes  into 
consideration  the  large  number  of  state 
and  local  governments  that  submit  their 
reports  on  magnetic  tapes.  Burden  hours 
for  any  particular  government  may 
differ  from  this  average  estimate 
depending  on  the  accessibility  of 
information  and  the  degree  of 
automation.  The  burden  estimate 
includes  the  time  needed  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data,  and  completing  and  reviewing  the 
collection  of  information. 

Regulatory  Flexibility  Act 

The  Commission  certifies  pursuant  to 
5  U.S.C.  605(b),  enacted  by  die 
Regulatory  Flexibility  Act,  Pub.  L.  No. 
96-354,  that  this  change  will  not  have 
a  significant  impact  on  small  employers 
or  other  entities  because  the  change 
involves  elimination  of  reporting 
requirements,  and  that  a  regulatory 
flexibility  analysis  therefore  is  not 
required. 

Dated:  March  27, 1997. 

For  the  Commission. 
Maria  Borrero, 
Executive  Director. 

[FR  Doc.  97-8536  Filed  4-2-97;  8:45  am) 
BILUNGCOOE  aS70-01-M 


FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting;  Farm  Credit 
Administration  Board;  Regular  Meeting 

agency:  Farm  Credit  Administration. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  April  10,  1997  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board)  will  not  be  held.  A  special 
meeting  of  the  Board  is  scheduled  for 
Thursday,  April  24,  1997  at  9:00  a.m. 
An  agenda  for  this  meeting  will  be 
published  at  a  later  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 

ADDRESS:  Farm  tHredit  Administration, 
1501  Farm  Credit  Eh"ive,  McLean, 
Virginia  22102-5090. 

Dated:  April  1.  1997. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  97-8709  Filed  4-1-97;  4:05  pm) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  PuMic  Information 
Collactions  being  Reviewed  ty  the 
Federal  Communications  Commisaion 

Maich  28. 1997. 

SUMMARY;  The  Federal  Communications 
Conunission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  conunent  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currenUy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  June  2,  1997. 
ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Conunission,  Room 
234, 1919  M  SL,  N.W.,  Washington.  DC 
20554  or  via  internet  to 
dconway^cc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway©fcc.gov. 
SUPPl^MENTARY  INFORMATION: 

Oh^  Approval  No.:  3060-0742. 

Title:  Telephone  Number  Portability, 
First  R&O  and  FNPRM. 

Form  No.:  N/A. 

Type  of  Review:  Revision. 

Respondents:  Businesses  or  other  for 
profit. 

Number  of  Respondents:  237. 

Estimated  Time  Per  Response:  4.74 
hours  (avg.). 

Total  Annual  Burden:  1.125. 

Needs  and  Uses:  The  Commission  has 
released  a  Memorandum  Opinion  and 


Order  on  Reconsideration  in  the  number 
portability  proceeding.  The  MO&O  on 
Reconsideration  affirms  and  clarifies  the 
Commission's  rules  established  in  the 
First  Report  and  Order  implementing 
Section  251(b)(2)  of  the 
Communications  Act  of  1934,  as 
amended,  which  requires  all  LECs  to 
offer  niunber  portability  in  accordance 
with  requirements  prescribed  by  the 
Commission.  Performance  guideline 
number  4,  prohibiting  carrier's  reliance 
on  other  carriers  databases,  facilities  or 
services  is  being  deleted.  QOR  violates 
guideline  number  6.  Limited  extensions 
for  deployment  of  Phase  I  and  11  are 
granted.  Deployment  is  limited  to 
requested  switches. 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

|FR  Doc.  97-6481  Filed  4-2-97;  8:45  am] 
aiujNQ  CODE  cnz-oi-p 


Notice  of  Put>lic  Information 
Collections  Submitted  to  OMB  for 
Review  and  Approval 

March  28.  1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currentiy  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  inchiding  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  5,  1997.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 


time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway.  Federal 
Communications  Commission,  Room 
234. 1919  M  St..  NW..  Washington.  DC 
20554  or  via  internet  to 
dconwaydfcc.gov  and  Timothy  Fain. 
OMB  Desk  Officer.  10236  NEOB  725 
17th  Street.  NW..  Washington,  DC  20503 
or  fain t@al.eop.gov. 

FOR  FURTHER  INFORMATKW  CONTACT: 

For  additional  information  or  copies  of 
the  information  collections  contact 
Dorothy  Conway  at  202-418-0217  or  via 
internet  at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OtAB  Approval  Number:  3060-0055. 

Title:  Application  for  Cable  Television 
Relay  Station  Authorization. 
Form  No.;  FCC  Form  327. 

Type  of  Review:  Extension  of 
expiration  date  of  a  currentiy  approved 
information  collection. 

Respondents:  Business  or  other  for- 
profit,  individuals,  and  state,  local  or 
tribal  governments. 

Number  of  Respondents:  In  1996,  the 
Commission  received  approximately 
973  FCC  Form  327  filings. 

Estimated  Time  Per  Response:  3.166 
hours  per  average  response. 

Total  Annual  Burden:  3.081  hours 
(973x3.166  hours). 

Total  Costs  to  all  Respondents: 
$184,870  ($190x973  annual  filings). 
There  is  a  $190  service  fee  associated 
with  each  Form  327  filing. 

Needs  and  Uses:  The  FCC  Form  327 
is  filed  by  cable  system  owners  or 
operators,  cooperative  enterprises 
owned  by  cable  system  owners  or 
operators,  and  MMDS  operators 
(wireless  cable  system  operators)  when 
applying  for  a  cable  television  relay 
service  (CARS)  station  license,  as  well 
as  a  modification,  reinstatement, 
amendment,  assignment,  renewal,  and 
transfer  of  control  of  a  CARS  station 
license.  FCC  Form  327  filings  are 
reviewed  by  Commission  staff  to 
determine  whether  applicants  meet 
basic  statutory  requirements  and  are 
qualified  to  become  or  continue  as  a 
Commission  licensee  of  a  CARS  station. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  97-8480  Filed  4-2-97;  8:45  am] 

BILLMO  COOC  C712-01-P 


FEDERAL  HOUSING  FINANCE  BOARD 


15895 


Sunshine  Act  Meeting;  Announcing  an 
Open  Meeting  of  the  Board 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 
April  9,  1997. 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  N.W.,  Washington,  D.C.  20006. 
STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

MATTER  TO  BE  CONSIDERED  DURING 
PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Community  Support  Revisions — 
Final  Rule 

•  Community  Investment — Cash 
Advance  Proposed  Rulemaking 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
(202) 408-2837. 

Bruce  A.  Morrison. 

Chairman. 

IFR  Doc.  97-8690  Filed  4-1-97;  2:42  pm| 

BILLING  COOE  6726-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  insp>ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  17,  1997. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105-1579: 

1 .  Zubair  and  Khatija  Kazi,  Studio 
City,  California;  to  acquire  up  to  34.65 
percent,  and  Yahia  and  Magda  Abdul- 
Rahman,  Pasadena,  California,  to 
acquire  up  to  20.35  percent,  of  the 
voting  shares  of  Greater  Pacific 
Bancshares,  Whittier,  California,  and 
thereby  indirectly  acquire  Bank  of 
Whittier.  N.A..  Whittier.  California. 


Board  of  Governors  of  the  Federal  Reserve 
System,  March  28,  1997. 
Jennifier  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-8485  Filed  4-2-97:  8:45  am) 
BILUNG  COOE  621(M>1-f 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  compUes  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  28,  1997. 

A.  Federal  Reserve  Bank  of  Cleveland 
(R.  Chris  Moore,  Senior  Vice  President) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  BNB  Bancorp,  Inc.,  Brookville, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Brookville  National 
Bank,  Brookville,  Ohio. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  Bay  Bankcorp,  Inc.,  St.  Paul, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Baybank,  Gladstone, 
Michigan. 

2.  Sankovitz  Family  Limited 
Partnership,  and  Frankson  Investment 


Corporation,  both  of  Waseca, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Bank  of  Ellendale, 
Ellendale,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  28, 1997.  • 

Jennifier  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[PR  Doc.  97-8486  Filed  4-2-97;  8:45  am) 

BILUNG  COOE  621(M>1-F 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.  (EDT),  April 
14,  1997. 

Pt^CE:  4th  Floor,  Conference  Room 
4506, 1250  H  Street,  N.W.,  Washington, 
D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
March  10,  1997,  Board  member  meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

3.  Review  of  Arthur  Andersen  annual 
financial  audit. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  March  31. 1997. 
Roger  W.  Mehk, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board.     ' 

[FR  Doc.  97-8607  Filed  4-1-97;  10:47  ami 

BILLING  COOE  STMMII-M 


FEDERAL  TRADE  COMMISSION 
PktC-3698] 

Budget  Marketing,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  an  Iowa-based  telemarketer  of 
magazine  subscriptions  and  11  of  its 
dealers  from  misrepresenting  either  that 
they  are  selling  magazines  or  the  cost 
and  conditions  of  the  subscriptions  they 
are  seHing.  The  consent  order  also 
prohibits  the  respondents  from: 
threatening  and  harassing  consumers  in 
order  to  collect  payments;  failing  to 
honor  offers  that  allow  cancellation;  and 
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violating  the  Electronic  Fund  Transfer 

Act. 

DATES:  Complaint  and  Order  issued 

December  13.  1996.» 

FOR  FURTHER  INFORMATION  contact: 

Joseph  Koman.  FTC/S— 4302, 

Washington,  D.C.  20580.  (202)  326- 

3014. 

SUPPLEMENTARY  INFORMATION:  On  Friday. 

October  11, 1996.  there  was  published 

in  the  Federal  Register,  61  FR  53378,  a 

proposed  consent  agreement  with 

analysis  In  the  Matter  of  Budget 

Marketing,  Inc.,  et  al.,  for  the  purpose  of 

soliciting  public  comment.  Interested 

parties  were  given  sixty  (60)  days  in 

which  to  submit  comments,  suggestions 

or  objections  regarding  the  proposed 

form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719.  as  amended;  15 

U.S.C.  45, 1693  et  seq.;  12  CFR  205) 

Beniamin  I.  Bennan, 

Acting  Secretary. 

IFR  Doc.  97-8491  Filed  4-2-97;  8:45  am) 

8NJJNOCOOE  e7S».«1-M 


[DkLC-dTOq 

Conopco,  Inc.;  Prohibited  Trade 
Practices,  and  Afflrmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  Conopco,  Inc.,  a  New  York-based 
manufacturer  of  margarine  and  spreads, 
doing  business  as  Van  Den  Bergh  Foods 
Company,  from  misrepresenting  the 
amount  of  fat,  saturated  fot,  cholesterol 
or  calories  in  any  spread  or  margarine; 
and  requires  the  respondent  to  have 
adequate  scientific  substantiation  for 
claims  that  any  margarine  or  spread 
reduces  the  risk  of  heart  disease,  or 
causes  or  contributes  to  a  risk  factor  for 
any  disease  or  health-related  condition. 
In  addition,  the  consent  order  requires, 
for  three  years,  that  advertisements  for 


Promise  margarine  or  spreads  must 
include  the  total  fat  disclosure  and  must 
disclose  either  the  percentage  of  calories 
derived  from  fat  or  the  fact  that  the 
product  is  not  low  in  fat. 
DATES:  Complaint  and  Order  issued 
January  23,  1997. ^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Maher,  FTC/S-40G2,  Washington, 
DC.  20580.  (202)  326-2987. 
SUPPLEMENTARY  INFORMATION:  On  Friday, 
November  15, 1996,  there  was 
published  in  the  Federal  Register,  61  FR 
58562,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Conopco, 
Inc.,  ior  the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45.  52) 

Benjamin  L  Berman, 

Acting  Secretary. 

(FR  Doc.  97-8492  Filed  4-2-97;  8:45  am) 

BiujNG  CODE  erso-oi-M 


[DktC-3707] 

Universal  Merchants,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  a  California-based  dietary 
supplement  manufacturer  and  its 
president  from  claiming,  without 
competent  and  reliable  scientific 
substantiation,  that  any  food,  dietary 
supplement  or  drug  reduces  body  fat, 
causes  weight  loss,  increase  lean  body 
mass,  or  controls  appetite  or  craving  for 
sugar;  from  misrepresenting  the  results 
of  any  test,  study  or  research;  and  from 
representing  that  any  testimonial  or 
endorsement  is  the  typical  experience  of 


users  of  the  advertised  product,  unless 
the  claim  is  substantiated  or  the 
respondent  discloses  the  generally 
expected  results  clearly  and 
prominently. 

DATES:  Complaint  and  Order  issued 
January  23,  1997.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Cleland,  FTC/H-466, 
Washington,  DC  20580.  (202)  326-3088. 
SUPPLEMENTARY  INFORMATION:  On  Friday, 
November  15, 1996,  there  was 
published  in  the  Federal  Register,  61  FR 
58563,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Universal 
Merchants,  Inc.,  et  al.,  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  conmients,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45,  52) 

Benjamin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  97-8493  Filed  4-2-97;  8:45  am] 

BtLUNG  CODE  675<M>1-M 


GENERAL  SERVICES 
ADMINISTRATION 

Draft  Environmental  Impact  Statement 
For  The  Lease  Construction  and 
Consolidation  of  the  Immigration  and 
Naturalization  Service  (INS)  Miami, 
Dade  County,  Florida;  Notice  of 
Availability 

March  19.  1997. 

Pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  and  the  President's 
Council  on  Environmental  Quality 
Regulations  (40  CFR  1500-1508).  as 
implemented  by  General  Services 
AdministraUon  (GSA)  Order  PBS  P 
1095.4B,  GSA  announces  the 
availability  of  the  Final  Environmental 
Impact  Statement  (FEIS)  for  the  lease 
construction  to  consolidate  the 
Inunigration  and  Naturalization  (INS). 

The  DEIS  was  available  for  45-days  of 
public  comment  that  closed  on  March 
10.  A  public  meeting  was  held  in  Miami 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Refeivace  Branch.  H-130.  6th  Street  and 
Pennsylvania  Avenue,  NW.,  Washington.  D.C 
2t>S«0. 


■  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  6th  Street  and 
Pennsylvania  Avenue,  N.W..  Washington.  D.C 
20580. 


<  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130.  6th  Street  and 
Pennsylvania  Avenue.  NW.,  Washington.  EX^  20580. 


on  February  12,  1997.  The  FEIS 
examined  the  short  and  long  term 
impacts  on  the  natural  and  built 
environments  of  developing  and 
operating  a  consolidated  INS  facility  at 
9300-9499  NW  4l8t  Street,  Miami,  FL 
33172.  The  FEIS  also  addresses  issues 
that  were  raised  at  the  public  meeting 
and  issues  that  were  expressed  in 
writing  during  the  comment  period  that 
closed  in  March  10. 1997.  GSA 
continued  to  accept  and  address 
comments  received  until  close  of 
business  on  March  18.  Issues  addressed 
included  impacts  to  public  faciUties  & 
infrastructure,  parking,  traffic,  property 
values,  the  community,  and 
neighborhood  &  economic  issues.  The 
FEIS  also  examined  and  considered 
measures  to  mitigate  unavoidable 
adverse  impacts  of  the  proposed  action. 

GSA's  proposed  action  is  to  lease  a 
newly  constructed  building  for  the  INS 
consolidation  on  the  vacant  parcel  of 
land  consisting  of  approximately  7.31 
acres  at  9300-9499  NW  41st  Street, 
Miami,  FL  33172.  The  proposed  facility 
would  consist  of  an  office  building 
containing  a  total  occupiable  area  of 
approximately  214,600  square  feet, 
along  with  supporting  site 
improvements  and  885  parking  spaces. 
The  subject  site  fronts  for  390  feet  along 
NW  41st  Street  and  spans  to  the  back  to 
Dressels  Canal  (approximately  1150  feet 
south  from  41st  Street  at  the  deepest 
point).  The  proposed  facility  would 
accommodate  the  INS  by  consolidating 
the  District  Office,  the  Asylum  Office, 
and  the  Executive  Office  of  Immigration 
Review  (EOK).  The  Krome  Detention 
Center  is  a  high-security  containment 
faciUty  located  in  Western  Dade  county 
and  its  location,  fimction.  and  purpose 
will  be  imchanged  as  a  result  of  the 
proposed  action. 

GSA  has  identified  and  screened  from 
consideration,  over  20  alternatives  to 
the  proposed  action  since  1993.  GSA 
has  identified  the  following  alternatives 
to  be  examined  in  the  EIS: 

•  "No  Action,"  that  is.  take  no  action 
and  continue  to  house  the  INS  at  its 
current  locations. 

•  Lease  construction  of  a 
consolidated  facility  of  214,600 
occupiable  square  feet  (osf)  at  the 
proposed  site  at  9300-9499  NW  4l8t 
Street,  Miami,  Florida  33172.  This  is  the 
GSA  preferred  alternative. 

A  final  30-day  comment  period  vriU. 
close  on  April  28, 1997.  Comments  on 
the  FEIS  should  be  provided  in  writing 
to  the  address  below  by  close  of 
business  on  Monday.  April  28, 1997. 
Copies  of  the  FEIS  were  distributed  on 
Wednesday,  March  19.  A  copy  of  the 
FEIS  and  one  copy  of  all  of  the  public 
comments  are  available  for  inspection  at 


the  Metro-Dade  Public  Library  Fairlawn 
Branch  located  at  6869  SW  8th  Street, 
Miami.  FL  33144.  Mr.  Phil  Youngberg, 
Regional  Environmental  Officer  (4PT), 
General  Services  Administration  (GSA), 
401  West  Peachtree  Street,  NW.  Suite 
3050.  Atlanta,  GA  30365.  FAX:  Mr.  Phil 
Youngberg  at  404-331-4540.  Comments 
should  be  received  no  later  than 
Monday.  April  28, 1997.  All  comments 
must  be  in  writing. 

Dated:  March  19, 1997. 
Phil  Ymmglierg, 

Regional  Enviiorunental  Officer  (FT). 
(FR  Doc.  97-e448  Filed  4-2-97;  8:45  am] 
aauNQ  CODE  an>-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Institute  for  Occupational 
Safety  and  Health:  Meeting 

In  accordance  with  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Board  of  Scientific  Counselors, 
National  Institute  for  Occupational  Safety 
and  Health  (BSC,  NIOSH); 

Time  and  Date:  9  a.m.-5:15  p.m.,  April  30, 
1997. 

Place:  Sheraton  Washington  Hotel,  Wanen 
Room.  2660  Woodley  Road.  NW, 
Washington,  DC  20008. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  The  BSC.  NIOSH  is  charged  with 
providing  advice  to  the  Director,  NIOSH  on 
NIOSH  research  programs.  Specifically,  the 
Board  shall  provide  guidance  on  the 
Institute's  research  activities  related  to 
developing  and  evaluating  hypotheses, 
systematically  documenting  findings,  and 
disseminating  results. 

Matters  To  Be  Discussed:  Agenda  items 
include  a  report  £tom  the  Director  of  NIOSH, 
Interagency  Relationships,  National 
Occupational  Research  Agenda,  Exposure 
Control  vs.  Exposure  Prevention,  NIOSH 
Health  Communications  Program,  Child 
Labor  Update,  NIOSH/NQ  Diesel  Study,  and 
futtue  activities  of  the  Board. 

The  Board  will  consider  further  the 
NIOSH/National  Cancer  Institute  (NO)  study 
entiUed  "A  Cohort  MortaUty  Study  with  a 
Nested  Case-Control  Study  of  Lung  Cancer 
and  Diesel  Exhaust  Among  Non-Metal 
Miners"  ("diesel  study").  At  its  January  14, 
1997,  meeting,  the  Board  and  members  of  the 
public  provided  comments  to  NIOSH  and 
NQ  on  the  August  1995  draft  protocol  for  the 
diesel  study.  As  provided  for  in  the  Fedoral 
Sflgistar  notice  annmmring  the  meeting  (61 


FR  66052),  the  agencies  also  accepted  writtra 
commenU  on  the  diesel  study.  NIOSH  and 
NQ  have  reviewed  all  comments  received, 
both  written  and  oral,  and  prepared  a 
siunmarization  of  those  comments  with 
responses  to  each.  At  this  April  30, 1997, 
meeting  the  Board  will  consider  the  proposed 
Agency  responses  to  comments  and  their 
impact  on  the  study  protocol.  Following  this 
April  30, 1997,  meeting,  the  agency  mil 
prepare  a  revised  diesel  study  protocol  which 
then  will  be  reviewed  by  the  Board  at  a 
future  meeting  to  be  annoimced.  At  the  April 
30, 1997,  meeting  members  of  the  public  will 
have  the  opportiuiity  to  make  limited  oral 
statements,  time  permitting.  Persons  who 
wish  to  maice  oral  statements  should  make  a 
written  request  to  Bryan  D.  Hardin.  Ph.D., 
Executive  Secretary.  NIOSH,  Room  715-H, 
Hubert  R  Hiunphrey  Building,  200 
Constitution  Avenue,  SW,  Washington.  DC 
20201.  telephone  202/205-8556,  FAX  202/ 
260-4464,  Internet  address:  bdhlOcdc.gov. 

Copies  of  the  agencies'  summary  of 
comments  on  the  diesel  study  protocol  may 
be  obtained  from  Michael  Attfield,  Ph.D.. 
NIOSH  Project  Director,  Division  of 
Respiratory  Disease  Studies,  NIOSH, 
Mailstop  234, 1095  Willowdale  Road, 
Morgantown,  West  Virginia  26505-2888, 
telephone  304/285-5751,  Internet  address: 
mdal0cdc.gov. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  More  Information  Contact:  Bryan  D. 
Hardin,  Ph.D.,  Executive  Secretary,  BSC, 
NIOSH,  CDC.  200  hidependence  Avenue, 
SW,  Htmiphrey  Building.  Washington,  DC 
20201.  telephone  202/205-8556. 

Dated:  March  28, 1997. 
John  C  Enrclchardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  97-8479  Filed  4-2-97;  8:45  am] 
HJJNQ  OOM  410-tS-P 


Administration  for  Children  and 
Families 

Regional  Offices;  Statement  of 
Or^ization,  Functions,  and 
Delegations  of  Autttorfty 

This  Notice  amends  Part  K  of  the 
Statement  of  Organization.  Fimctions. 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS).  Administration  for 
Children  and  Families  (ACF)  as  follows: 
Chapter  KD,  The  Regional  Offices  of  the 
Administration  for  Children  and 
Families  (61  FR  68045),  as  last 
amended,  December  26, 1996.  This 
Notice  reflects  the  organizational 
changes  for  Regions  8  and  9  and  the 
reorganization  for  Region  4. 

I.  Amend  Chapter  KD  as  follows: 

KD.IO    Organization.  Delete  in  its 
entirety  and  replace  with  the  foUowins: 

KD.IO    Organization.  Regions  8  ana  9 
are  organized  as  follows: 
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OfSce  of  the  Regional  Administrator 

(KD8A) 
Office  of  the  Regional  Hub  Director 

(KD9A) 
Office  of  Financial  Operations  (KD8B 

andKDgB) 
Office  of  Family  Security  (KD8C  and 

KD9C) 
Office  of  Family  Supportive  Services 
(KD8D  and  KDQD) 

n.  After  the  end  of  KD3.20  Functions 
(61  FR  68045.  12/26/96),  Paragraph  D,^ 
and  before  KD5.10  Organization  (60  FR 
34284,  06/30/95),  insert  the  following: 

KD4.10    Organization.  The 
Administration  for  Children  and 
Families,  Region  4,  is  organized  as 
follows: 

Office  of  the  Regional  Hub  Director 
Office  of  the  IDeputy  Regional 

Administrator 
Division  of  Community  Programs 
Division  of  State  Programs 
KD4.20    Functions.  A.  The  Office  of  the 
Regional  Hub  Director  is  headed  by 
the  Hub  Director  who  reports  to  the 
Assistant  Secretary  for  Children  and 
Families  through  the  Director,  Office 
of  Regional  Operations.  The  Office  is 
responsible  for  the  Administration  for 
Children  and  Families'  key  national 
goals  and  priorities.  It  represents 
ACPs  regional  interests,  concerns, 
and  relationships  within  the 
Department  and  among  other  Federal 
agencies  and  focuses  on  State  agency 
culture  change,  more  effective 
partnerships,  and  improved  customer 
service.  With  the  assistance  of  the 
executive  staff,  the  Office  of  the 
Regional  Hub  Director  provides 
executive  leadership  and  direction  to 
state,  county,  city,  and  tribal 
governments,  as  well  as  pubUc  and 
private  local  grantees  to  ensure 
effective  and  efficient  program  and 
financial  management.  It  ensures  that 
these  entities  conform  to  federal  laws, 
regulations,  policies  and  procedures 
governing  the  programs,  and  exercises 
all  delegated  authorities  and 
responsibihties  for  oversight  of  the 
programs. 

The  Office  takes  action  to  approve 
state  plans  and  submits 
recommendations  to  the  Assistant 
Secretary  for  Children  and  Families 
concerning  state  plan  approval,  where 
applicable.  The  Office  contributes  to  the 
development  of  national  policy  based 
on  perspectives  on  all  ACF  programs.  It 
oversees  ACF  operations  and  the 
management  of  ACF  regional  staff; 
coordinates  activities  across  regional 
programs:  and  assures  that  ACF  goals 
are  met  and  departmental  and  agency 
initiatives  aie  carried  out.  The  Office 
alerts  the  Assistant  Secretary  for 


Children  and  Families  to  problems  and 
issues  that  may  have  significant  regional 
or  national  impact.  The  Office  provides 
executive  representation  for  ACF  in 
regional  external  communications,  and 
serves  as  ACF  liaison  with  the  HHS 
Regional  Director,  other  HHS  operating 
divisions,  other  federal  agencies,  and 
public  or  private  local  organizations 
representing  children  and  families. 

The  Admmistrative  staff,  headed  by 
an  Executive  Officer,  provides  day-to- 
day support  for  regional  administrative 
functions,  including  internal  ACF 
regional  budget  and  financial 
management,  performance  management, 
procurement,  property  management, 
internal  systems,  employee  relations, 
and  training  and  human  resource 
development  activities.  An  Information 
Officer  within  the  Office  serves  as  the 
clearinghouse  for  responding  to  all 
media  inquiries. 

The  Ofnce  oversees  the  management 
and  coordination  of  the  internal 
automation  systems  in  the  Southeast 
Regional  Hub,  maintaining  and  ensuring 
proper  function  of  all  servers, 
computers  and  associated  software  and 
network  capabilities,  including 
maintaining  proper  interface  between 
ACF  Region  IV  and  Central  Office 
systems  and  networks. 

B.  The  Office  of  the  Deputy  Regional 
Administrator  consists  of  the  Deputy,  a 
Secretary,  a  Special  Assistant  and  the 
Grants  Officer.  The  Developmental 
Disabilities  (DD)  function  also  resides  in 
this  Office.  Developmental  Disabilities 
staff  assist  states  and  tribes  in  the  design 
and  implementation  of  a  comprehensive 
and  continuing  plan  for  providing 
quality  services  to  persons  with 
developmental  disabifities.  This  office 
also  serves  as  a  resource  for  information 
for  service  providers  at  the  regional, 
state  and  local  level  in  the  development 
of  policies  and  programs  to  reduce  or 
eliminate  barriers  experienced  by 
developmentally  disabled  persons;  and 
supports  and  encourages  programs  or 
services  to  prevent  developmental 
disabilities. 

The  Deputy  Regional  Administrator 
serves  as  the  full  deputy  or  "alter  ego" 
to  the  Regional  Hub  Director, 
Administration  for  Children  and 
Families.  The  Deputy  assists  the 
Director  with  responsibility  for 
providing  executive  direction, 
leadership  and  coordination  to  all  ACF 
programs,  financial  operations  and 
related  activities  in  the  Hub  region.  The 
Deputy  has  primary  responsibility  for 
overseeing  day-to-day  program 
operations.  In  the  absence  of  the 
Director,  the  Deputy  Director  acts  on  all 
mattera  within  the  jurisdiction  of  the 
Director,  with  full  authority. 


The  Grants  Officer,  functioning 
independently  of  all  program  offices, 
provides  program  staff  with  expertise  in 
the  technical  and  other  non- 
programmatic  areas  of  grants 
administration,  and  provides 
appropriate  internal  control  and  checks 
and  balances  to  ensure  financial 
integrity  in  all  phases  of  the  grants 
process. 

C.  The  Division  of  Community 
Programs  is  headed  by  a  Director  who 
reports  to  the  Deputy  Regional 
Administrator.  The  Division  is 
responsible  for  the  ACF  oversight  and 
technical  administration  of  the  Head 
Start  and  Runaway  and  Homeless  Youth 
grants,  discretionary  and  formula  grants 
funded  directly  from  ACF  to 
community-based  grantees.  The 
Division  provides  policy  guidance  to 
county,  city,  town  or  tribal  governments 
and  public  and  private  organizations  to 
assure  consistent  compliance  with 
federal  requirements  and  the  adoption 
of  appropriate  policies  and  procedures. 
The  Division  performs  systematic  on- 
site  reviews  of  grantees  to  determine 
compliance  with  applicable  federal 
requirements,  requiring  correction  of 
identified  deficiencies  and,  where 
necessary,  adverse  actions  including 
defundiog  of  dysfunctional  grantees. 

The  Division  performs  systematic 
fiscal  reviews,  makes  recommendations 
to  the  Deputy  Regional  Administrator 
and  Hub  Director/RA  to  approve  or 
disallow  costs  under  the  ACF 
discretionary  grant  regulations,  and 
makes  recommendations  regarding  grant 
approval  and  disapproval.  The  Division 
issues  discretionary  grant  awards  based 
on  a  review  of  project  objectives,  budget 
projections,  and  proposed  funding 
levels.  The  Division  makes 
recommendations  on  the  clearance  and 
closure  of  grantee  audits,  paying 
particular  attention  to  financial 
management  deficiencies  that  decrease 
the  efficiency  and  effectiveness  of 
program  service  delivery  to  customers, 
and  taking  steps  to  monitor  the 
resolution  of  such  deficiencies.  The 
Division  oversees  the  management  and 
coordination  of  the  Head  Start 
automation  systems  such  as  PC  Cost  and 
Head  Start  Cost  systems  for  budget 
analysis  on  Head  Start  refunding 
applications,  and  to  monitor  grantee 
systems  projects  such  as  the  Head  Start 
Program  Information  Report  (PIR).  Child 
Plus,  Head  Start  Management  Tracking 
System  and  the  Head  Start  Bulletin 
Board. 

The  Division  represents  the  Hub 
Director/RA  in  d^ing  with  grantees  on 
all  mattera  of  program  policy  and 
financial  mattera  under  its  jurisdiction, 
providing  early  warnings  on  problems 


or  issues  that  may  have  significant 
implications  for  ACF  programs  operated 
by  local  grantees. 

D.  The  Division  of  State  Programs  is 
headed  by  a  Director  who  reports  to  the 
Deputy  Regional  Administrator.  The 
Division  is  responsible  for  providing 
centralized  management,  financial 
management  services,  and  technical 
administration  of  ACF  formula,  block 
and  entitlement  programs  including 
Temporary  Assistance  for  Needy 
Families  (T/VNF),  Child  Care.  Child 
Support  Enforcement,  Foster  Care  and 
Adoption  Assistance,  Child  Welfare, 
Family  Preservation  and  Support 
Services,  and  Child  Abuse  and  Neglect. 

The  Division  oversees  the 
management  and  coordination  of 
external  automated  systems  in  the 
region,  and  provides  data  management 
and  statistical  analysis  support  to  all 
regional  office  components.  Data 
management  responsibilities  include  the 
development  of  automated  system 
applications  to  support  and  enhance 
program,  fiscal,  administrative 
operations,  and  the  compilation  and 
analysis  of  data  on  demographic  and 
service  trends  that  assist  in  ACF 


monitoring  and  overaight 
responsibilities.  The  Division's  external 
systems  responsibilities  include 
monitoring  state  systems  projects  and 
providing  technical  assistance  to  states 
on  the  development  aoid  enhancement 
of  automated  systems.  The  Division 
represents  the  Regional  Hub  Director  on 
State  systems  mattera  with  ACF  central 
office,  states,  and  contractors. 

The  Division  provides  policy 
guidance  to  state,  coimty,  city,  town  or 
tribal  govenunents  and  public  and 
private  organizations  to  assure 
consistent  and  uniform  adherence  to 
federal  requirements  governing  ACF 
grants.  State  plans  are  reviewed  and 
reconmiendations  made  to  the  Regional 
Hub  Director  concerning  state  plan 
approval  or  disapproval.  The  Division 
provides  technical  assistance  to  entities 
responsible  for  administering  ACF 
grants,  resolving  identified  probltois 
and  ensuring  adoption  of  appropriate 
procedures  and  practices  that  promote 
policy  compliance  and  program 
efficiency  and  effectiveness. 

The  Division  provides  financial 
management  overaight  for  ACF  grants 
under  its  jurisdiction,  reviews  cost 


allocation  plans,  program  objectives, 
budget  projections,  cost  estimates,  and 
reports.  The  Division  performs 
systematic  fiscal  reviews  and  makes 
recommendations  to  the  Regional  Hub 
Director  to  approve,  defer,  or  disallow 
claims  for  fiiiancial  participation  in  ACF 
grants.  As  applicable,  the  Division 
makes  recommendations  regarding  the 
clearance  and  closure  of  audits,  paying 
particular  attention  to  financial 
management  deficiencies  that  decrease 
the  efficiency  and  effectiveness  of  ACF 
programs  and  closely  monitora  the 
resolution  of  such  deficiencies. 

The  Division  represents  the  Regional 
Hub  Director  in  dealing  with  entities 
receiving  ACF  funding  on  all  mattera 
under  its  jurisdiction,  and  in  providing 
eariy  warnings  on  problems  or  issues 
that  may  have  significant  implications 
for  ACF  programs. 

Dated:  March  27, 1997. 

OUvia  A.  GoMea. 

Principal  Deputy  Assistant  Secretaiyfor 
Children  and  Families. 

■LUNG  COOE  41M-01-P 
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Food  and  Drug  Administration 

[Dodwt  No.  93N-0457] 

Robert  Elbert;  Deniai  of  Hearing;  Rnal 
Debarment  Order 

AO0ICY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  denies  Robert 
Elbert's  request  for  a  hearing  and  issues 
a  final  order  permanently  debarring 
Robert  Elbert.  15000  SW.  David  Lane, 
apt.  G-61,  Lake  Oswego.  OR  97035, 
firom  providing  services  in  any  capacity 
to  a  person  that  has  an  approved  or 
pending  drug  product  application.  FDA 
bases  this  order  on  its  finding  that  Mr. 
Elbert  was  convicted  of  a  felony  under 
Federal  law  for  conduct  relating  to  the 
regulation  of  a  drug  product  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act). 

EFFECTIVE  DATE:  April  3, 1997. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  Catchings,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-594- 
2041. 

SUPPt^MENTARY  INFORMATION: 
L  Background 

On  December  12,  1991,  the  United 
States  District  Court  for  the  District  of 
Oregon  entered  judgment  against  Mr. 
Robert  Elbert,  doing  business  as  Thrifty 
Drug  Store,  under  a  plea  of  guilty,  for 
one  count  of  knowingly  selling, 
purchasing,  and  trading  drug  samples,  a 
Federal  felony  offense  under  seciions 
301(t)  of  the  act  (21  U.S.C.  331(t)), 
303(b)(1)  of  the  act  (21  U.S.C.  333(b)(1)). 
and  503(c)(1)  of  the  act  (21  U.S.C. 
353(c)(1)). 

In  a  certified  letter  received  by  Mr. 
Elbert  on  September  14, 1994,  the  then- 
Acting  Deputy  Commissioner  for 
Operations  offered  Mr.  Elbert  an 
opportunity  for  a  hearing  on  the 
agency's  proposal  to  issue  an  order 
under  section  306(a)  of  the  act  (21 
U.S.C.  335a(a))  debarring  him  from 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application.  FDA  based 
the  proposal  to  debar  Mr.  Elbert  on  its 
findiing  that  be  had  been  convicted  of  a 
felony  under  Federal  law  for  conduct 


relating  to  the  regulation  of  a  drug 
product. 

The  certified  letter  informed  Mr. 
Elbert  that  his  request  for  a  hearing 
could  not  rest  upon  mere  allegations  or 
denials,  but  must  present  specific  £acts 
showing  that  there  was  a  genuine  and 
substantial  issue  of  fiact  requiring  a 
hearing.  The  letter  also  notified  Mr. 
Elbert  that,  if  it  conclusively  appeared 
from  the  face  of  the  information  and 
factual  analyses  in  his  request  for  a 
hearing  that  there  was  no  genuine  and 
substantial  issue  of  fact  which 
precluded  the  order  of  debarment,  FDA 
would  enter  simimary  judgment  against 
him  and  deny  his  request  for  a  hearing. 

In  a  letter  dated  October  11, 1994,  Mr. 
Elbert  requested  a  hearing,  and  in  a 
letter  dated  November  9. 1994,  Mr. 
Elbert  submitted  arguments  and 
information  in  support  of  his  hearing 
request.  In  his  request  for  a  hearing,  Mr. 
Elbert  does  not  dispute  that  he  was 
convicted  of  a  felony  under  Federal  law 
as  alleged  by  FDA.  He  argues,  however, 
that  the  agency's  proposal  to  debar  him 
is  unconstitutional  because  a  retroactive 
application  of  the  debarment  provisions 
would  violate  the  U.S.  Constitution's  ex 
post  facto,  due  process,  and  equal 
protection  clauses. 

The  Deputy  Commissioner  for 
Operations  has  considered  Mr.  Elbert's 
arguments  and  concludes  that  they  are 
unpersuasive  and  fail  to  raise  a  genuine 
and  substantial  issue  of  fact  requiring  a 
hearing.  The  legal  arguments  that  Mr. 
Elbert  offers  do  not  create  a  basis  for  a 
hearing  (see  21  CFR  12.24(b)(1)).  Mr. 
Elbert's  arguments  are  discussed  below. 

n.  Mr.  Elbert's  Arguments  in  Support  of 
a  Hearing 

A.  Ex  Post  Facto  Argument 

Mr.  Elbert  first  argues  that  the  ex  post 
facto  clause  of  the  U.S.  Constitution 
prohibits  application  of  section 
306(a)(2)  of  the  act  to  him  because  this 
section  was  not  in  effect  at  the  time  of 
Mr..  Elbert's  criminal  conduct.  The 
Generic  Drug  Enforcement  Act  (ODEA) 
of  1992.  including  section  306(a)(2),  was 
enacted  on  May  13,  1992,  and  Mr.  Elbert 
was  convicted  on  December  13, 1991. 

An  ex  post  facto  law  is  one  that 
reaches  back  to  punish  acts  that 
occurred  before  enactment  of  the  law  or 
that  adds  a  new  punishment  to  one  that 
was  in  effect  when  the  crime  was 
comnutted  (Ex  Parte  Garland,  4  Wall. 
333,  377,  18  L  Ed.  366  (1866);  Collins 
v.  Youngblood.  497  U.S.  37  (1990)). 

Mr.  Elbert's  claim  that  application  of 
the  mandatory  debarment  provisions  of 
the  act  is  prohibited  by  the  ex  post  facto 
clause  is  unpersuasive,  because  the 
intent  of  debarment  is  remedial,  not 


punitive.  Congress  created  the  GDEA  in 
response  to  findings  of  fraud  and 
corruption  in  the  generic  drug  industry. 
Both  the  language  of  the  GDEA  and  its 
legislative  history  reveal  that  the 
purpose  of  the  debarment  provisions  set 
forth  in  the  GDEA  is  "to  restore  and 
ensure  the  integrity  of  the  abbreviated 
new  drug  application  (ANDA)  approval 
process  and  to  protect  the  public 
health."  (See  section  1,  Pub.  L.  102-282, 
GDEA  of  1992.) 

In  a  suit  challenging  a  debarment 
order  issued  by  FDA  (58  FR  69368, 
December  30, 1993),  die 
constitutionality  of  the  debarment 
provision  was  upheld  against  a  similar 
challenge  under  the  ex  post  facto  clause. 
The  reviewing  court  affirmed  the 
remedial  character  of  debarment: 

Without  question,  the  GDEA  serves 
compelling  governmental  interests  unrelated 
to  punishment.  The  punitive  effects  of  the 
GDEA  are  merely  incidental  to  its  overriding 
purpose  to  safeguard  the  integrity  of  the 
generic  drug  industry  while  protecting  public 
health. 

Bae  V.  Shalala,  44  F.3d  489,  493  (7th 
Cir.  1995);  see  also,  DiCola  v.  Food  and 
Drug  Administration,  77  F.3d  504  (D.C. 
Cir.  1996) 

Because  the  intent  of  the  GDEA  is 
remedial  rather  than  punitive,  Mr. 
Elbert's  argimient  that  the  GDEA 
violates  the  ex  post  facto  clause  must 
fail.  (See  Bae  v.  Shalala,  44  F.3d  at  496- 
497.) 

B.  Due  Process  and  Equal  Protection 
Arguments 

Mr.  Elbert  further  argues  that  an  "ex 
post  facto  application  of  later  enacted 
statutory  provisions  to  prior  conduct 
and  convictions  of  an  individual  is 
violative  of  the  express  provisions  of 
Amendment  V,  forbidding  that  any 
person  be  deprived  of  'life,  liberty,  or 
property  without  due  process  of  law.'" 
In  his  discussion,  Mr.  Elbert  refers  to 
"the  loss  of  his  right  and  ability  to  be 
able  to  provide  services  to  a  person  who 
has  an  approved  or  pending  drug 
product  application,"  which  suggests 
that  he  may  also  be  making  a  "takings" 
argument  imder  the  Fifth  Amendment. 

Mr.  Elbert's  argimient  that  his  due 
process  rights  under  the  Fifth 
Amendment  would  be  violated  by 
debarment  based  upon  a  conviction 
entered  prior  to  enactment  of  the  GDEA 
is  not  persuasive.  In  Usery  v.  Turner 
Elkhom  Mining  Co.,  96  S.  Ct.  2882,  2893 
(1976).  die  Court  held  that  die 
retroactive  application  of  a  remedial 
statute  designed  to  compensate  disabled 
coal  miners  did  not  violate  the  due 
process  clause  of  the  Fifth  Amendment. 
Legislation  adjusting  rights  and  burdens 
is  not  unlawfiU  even  if  the  effect  of  the 
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legislation  is  to  impose  a  new  duty  or 
biuden  based  upon  past  acts  (id. 
(citations  omitted)).  The  Court  noted, 
however,  that  it  woidd  "hesitate  to 
approve  the  retrospective  imposition  of 
habiUty  on  any  theory  of  deterrence  *  * 
•  or  blameworthiness"  (id.  (citations 
omitted)).  Neither  exception  appUes  to 
debarment. 

As  discussed  above,  debarment  is 
remedial,  in  that  it  prohibits  certain 
individuals  from  providing  services  to  a 
person  that  has  an  approved  or  pending 
drug  product  application,  in  order  to 
meet  the  legitimate  regulatory  purpose 
of  restoring  the  integrity  of  the  drug 
approval  and  regulatory  process  and 
protecting  the  pubhc  health.  In 
addition,  the  remedial  nature  of  the 
GDEA  is  not  diminished  simply  because 
the  GDEA  deters  debarred  individuals 
and  others  from  future  misconduct  (U. 
S.  V.  Halper,  109  S.  Ct.  1892, 1901,  n.7 
(1989);  Bae  v.  Shalala,  44  F.3d  489,  493 
(7th  Cir.  1995)).  Thus,  debarment  for  a 
1991  conviction  does  not  violate  Mr. 
Elbert's  due  process  rights. 

With  regard  to  his  "takings"  assertion, 
Mr.  Elbert  has  not  estabUshed  that  his 
debarment  affects  any  property  interest 
protected  by  the  Fifth  Amendment.  The 
expectation  of  employment  is  not 
recognized  as  a  protected  property 
interest  under  the  Fifth  Amendment 
(Hoopa  Valley  Tribe  v.  Christie.  812 
F.2d  1097, 1102  (9Ui  Cir.  1986);  Chang 
V.  United  States,  859  F.2d  893,  896-897 
(Fed.  Cir.  1988)).  One  who  voluntarily 
enters  a  pervasively  regulated  industry, 
such  as  the  pharmaceutical  industry, 
and  then  violates  its  regulations,  cannot 
successfully  claim  that  he  has  a 
protected  property  interest  when  he  is 
no  longer  entiUed  to  the  benefits  of  that 
industry  (Erikson  v.  United  States,  67 
F.3d  858  (9th  Cir.  1995)). 

Mr.  Elbert  further  alleges  that  his 
debarment  denies  him  "equal  protection 
of  law,"  insofar  as  persons  other  than 
individuals  are  subject  to  debarment  for 
acts  occurring  after  enactment  of  the 
GDEA,  and  individuals  are  subject  to 
debarment  for  acts  and  convictions  that 
occurred  prior  to  enactment  of  the 
statute  as  well.  This  argument  also  must 
fail.  A  statutory  classification,  such  as 
that  made  in  the  GDEA  between 
individuals  and  persons  other  than 
individuals,  that  neither  burdens  a 
fimdamental  right  nor  targets  a  suspect 
class,  will  be  sustained  if  the 
classification  bears  a  rational 
relationship  to  a  legitimate  legislative 
end  (Romer\.  Evans,  116  S.  Q.  1620, 
1627  (1996)).  The  classification  will  be 
upheld  even  if  it  works  to  the 
disadvantage  of  a  particular  group  (id). 
Moreover,  under  the  rational  basis 
standard  of  review,  Congress  need  not 


articulate  the  rationale  supporting  its 
classification  (FCC  v.  Beach,  113  S.  Q. 
2096.  2102  (1993)).  The  distinction 
drawn  between  individuals  and  persons 
other  than  individuals  may  well  have 
been  supported  by  the  fact  that  Congress 
had  before  it  evidence  from  hearings 
that  at  least  one  company  that  had  been 
found  guilty  or  had  admitted  to  fraud 
had  obtained  new  management  prior  to 
passage  of  the  GDEA  (Generic  Drug 
Enforcement:  Hearing  on  H.R.  2454 
Before  the  Subcomm.  on  Health  and  the 
Environment  of  the  House  Comm.  on 
Energy  and  Commerce,  102d  Cong.,  60- 
61  (1991)  (statement  of  Dee  Fensterer, 
President,  Generic  Pharmaceutical 
Industry  Association)). 

Mr.  Elbert  does  not  dispute  the  fact 
that  he  was  convicted  as  alleged  by 
FDA.  Under  section  306{1)(1)(B)  of  the 
act,  a  conviction  includes  a  guilty  plea. 
The  facts  underlying  Mr.  Elbert's 
conviction  are  not  at  issue.  Mr.  Elbert's 
legal  arguments  do  not  create  a  basis  for 
a  hearing.  Accordingly,  the  Deputy 
Commissioner  for  Operations  denies  Mr. 
Elbert's  request  for  a  hearing. 

m.  Findings  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(a)  of 
the  act  and  imder  authority  delegated  to 
him  (21  CFR  5.20),  finds  that  Robert 
Elbert  has  been  convicted  of  a  felony 
under  Federal  law  for  conduct  relating 
to  the  regulation  of  a  drug  product. 

As  a  result  of  the  foregoing  finding, 
Robert  Elbert  is  permanently  debarred 
from  providing  services  in  any  capacity 
to  a  person  with  em  approved  or 
pending  drug  product  application  under 
section  505,  507,  512,  or  802  of  the  act 
(21  U.S.C.  355,  357,  36&b,  or  382),  or 
under  section  351  of  the  Public  Health 
Service  Act  (42  U.S.C.  262),  effective 
April  3, 1997  (sections  306(c)(1)(B)  and 
(c)(2)(A)(u)  and  201(dd)  of  Uie  act  (21 
U.S.C.  321(dd))).  Any  person  with  an 
approved  or  pending  drug  product 
application  who  knowingly  uses  the 
services  of  Mr.  Elbert,  in  any  capacity, 
during  his  period  of  debarment,  Mdll  be 
subject  to  a  civil  money  penalty  (section 
307(a)(6)  of  die  act  (21  U.S.C. 
335b{a)(6))).  If  Mr.  Elbert,  during  his 
period  of  debarment,  provides  services 
in  any  capacity  to  a  person  with  an 
approved  or  pending  drug  product 
apphcation,  he  will  be  subject  to  dvil 
money  penalties  (section  307(a)(7)  of  the 
act).  In  addition,  FDA  will  not  accept  or 
review  any  ANDA  or  abbreviated 
antibiotic  drug  application  submitted  by 
or  with  the  assistance  of  Mr.  Elbert 
during  his  period  of  debarment. 

Mr.  Elbert  may  file  an  application  to 
attempt  to  terminate  his  debarment 
under  section  306(d)(4)  of  the  act.  Any 


such  apphcation  would  be  reviewed 
imder  the  criteria  and  processes  set 
forth  in  section  306(d)(4)(C)  and 
(d)(4)(D)  of  the  act.  Such  an  apphcation 
shoidd  be  identified  with  Docket  No. 
93N-0457  and  sent  to  the  Dockets 
Management  Branch  (address  above). 
All  such  submissions  are  to  be  filed  in 
four  copies.  The  pubhc  availabiUty  of 
information  in  these  submissions  is 
governed  by  21  CFR  10.20(j).  PubUcly 
available  submissions  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  March  17, 1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  97-8555  Filed  4-2-97;  8:45  am) 
BtLUNQ  CODE  41W-ei-F 


[Doci(etNo.94N-0171] 

Diacovery  Exp«1mental  and 
Development,  inc.;  Denial  of  a  Hearing 
and  Refuaai  to  Approve  a  New  Drug 
Application  for  Deiprenyl  (Depranyl 
Citrate)  Gelatin  Capaulas  and  Liquid; 
Final  Order 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Commissioner  of  Food 
and  Drugs  (the  Commissioner)  is 
denying  a  request  for  a  bearing  and  is 
issuing  an  order  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
refusing  to  approve  a  new  drug 
apphcation  (NDA)  for  Deprenyl 
(deprenyl  citrate)  submitted  by 
Discovery  Experimental  and 
Development,  Inc.,  29949  S.R.  54  West, 
Wesley  Chapel,  FL  33543  (Discovery). 
Discovery  requested  an  opportunity  for 
a  hearing  after  the  Food  and  Drug 
Administration  (FDA)  issued  a  proposal 
to  refuse  to  approve  the  firm's  NDA  for 
Deprenyl.  FDA  is  denying  Discovery's 
request  for  a  hearing  because  Discovery 
failed  to  raise  any  genuine  and 
substantial  issue  of  fact  that  would 
entiUe  it  to  such  a  hearing.  FDA  bases 
this  order  refusing  to  approve 
Discovery's  product  on  a  finding  that, 
among  other  deficiencies  in  the 
apphcation.  there  is  insufficient 
information  to  determine  whether 
Discovery's  deprenyl  citrate  is  safe  for 
use  or  will  have  the  effect  it  piuports  or 
is  represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
proposed  labeling. 

EFFECTIVE  DATE:  April  3. 1997. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Afiairs 
(HFY-40),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-827-1696. 
SUPPI.EMENTARY  INFORMATION: 

L  Background 

On  November  29,  1991,  Discovery 
submitted  NfDA  20-242  for  deprenyl 
citrate  (also  referred  to  in  Discovery's 
response  to  the  notice  of  opportunity  for 
a  hearing  (NOOH)  as  deprenyl  and 
selegiline),  proposing  to  label  it  for  the 
treatment  of  Alzheimer's  disease.^  On 
December  7, 1992,  Discovery  submitted 
an  amendment  to  the  NDA. 

hi  a  letter  dated  January  17, 1992. 
FDA  notified  Discovery  that  it  was  not 
filing  NDA  20-242.  under  §  314.101(d) 
(21  CFR  314.101(d)),  because  the 
application  did  not  contain  information 
necessary  to  permit  a  substantive 
review.  In  the  letter,  FDA  listed  the 
reasons  for  its  refusal  as  required  by 
§  314.101.  hi  its  reply  letter  dated 
January  23,  1992,  Discovery  requested 
an  informal  conference  with  FDA. 
Following  subsequent  communications 
with  Discovery  regarding  the  scheduling 
of  the  hearing,^  the  conference  was  held 
on  November  16,  1992. 

At  the  conference,  FDA  informed 
Discovery  of  its  (Discovery's)  options  in 
light  of  FDA's  refusal  to  file  the  NDA. 
In  a  letter  dated  November  24, 1992, 
FDA  reiterated  that  Discovery's 
application  could  be  filed  over  protest 
under  §  314.101(c),3  which  Discovery 
requested  on  December  7, 1992. 

hi  a  letter  dated  December  31,  1992, 
FDA  notified  Discovery  that  FDA  would 
file  the  NDA  over  protest;  that  the 
application  would  be  reviewed  "as 
filed;"  that,  in  accordance  with 
§  314.101(c),  any  amendment  received 
after  December  10, 1992,  woidd  not  be 
considered;  and  that  FDA  considered 
Discovery's  December  7, 1992, 
amendment,  to  be  a  "major 
amendment"  within  the  meaning  of 
§  314.60(a)  (21  CFR  314.60(a)),  requiring 
180  days  for  its  review. 

In  a  letter  dated  August  20, 1993,  and 
in  accordance  with  §  314.120  (21  CFR 
314.120),  FDA  advised  Discovery  that 
NDA  20-242  was  not  approvable.  In  the 


'  An  NDA  for  another  depraoyl  product, 
selegiiiue  hydrochloride  (EldeprylS).  was  approved 
by  FDA  on  |une  S.  1989.  for  the  treatment  of 
I^kinson's  diiaase.  The  NDA  is  held  by  Somerset 
Pharmaceuticals.  Inc..  Tampa.  FL  (hereinafter 
referred  to  as  Somanat). 

'  Subaequant  communicaboo  occurred  in  letters 
dated:  March  4.  1992.  March  17. 1992:  March  19. 
1992;  August  26.  1992.  September  16.  1992: 
September  21.  1992:  September  23.  1992:  October 
8.  1992:  October  9.  1992;  October  13.  1992;  October 
20.  1992:  and  October  28. 1992. 

'Now  codified  in  §314.101(aX3). 


letter,  FDA  explained  in  detail  the 
reasons  for  its  judgment.  Discovery 
responded  by  letter  dated  September  1, 
1993,  and,  under  §  314.120(a)(5), 
requested  an  extension  of  180  days  to 
consider  its  options  with  respect  to  the 
NDA.  FDA  granted  the  extension.  In  a 
letter  dated  March  1, 1994,  Discovery 
requested  an  opportunity  for  a  hearing 
under  §  314.120(a)(3)  on  the  question  of 
whether  there  were  grounds  for  FDA's 
refusal  to  approve  NDA  20-242. 

In  the  NOOH  of  May  19,  1994,  FDA 
proposed  to  refuse  to  approve 
Discovery's  NDA  and  offered  Discovery 
an  opportunity  for  a  hearing.  FDA's 
NOOH  informed  Discovery  that  if  it 
requested  a  hearing,  it  could  not  rest  on 
mere  allegations  or  denials  but  would 
have  to  present  specific  facts  showing 
that  there  was  a  genuine  and  substantial 
issue  of  fact  requiring  a  hearing.  The 
NOOH  also  stated  that  if  it  conclusively 
appeared  from  the  face  of  the  data, 
information,  and  factual  analysis 
submitted  in  support  of  a  hearing 
request  that  there  was  no  genuine  and 
substantial  issue  of  fact  precluding  the 
refusal  to  approve  the  NDA,  or  if  the 
request  for  a  hearing  was  not  made  in 
the  required  format  with  the  required 
analyses,  the  Commissioner  would  enter 
summary  judgment  against  Discovery, 
denying  its  request  for  a  hearing.  In  a 
letter  filed  on  June  14,  1994,  Discovery 
submitted  a  request  for  a  hearing  and 
supporting  arguments  (Discovery's 
response).* 

I  have  reviewed  Discovery's 
arguments  and  find  that  Discovery  has 
not  raised  a  genuine  and  substantial 
issue  of  fact  requiring  a  hearing  under 
§§  12.24(b)  and  314.200(g)  (21  CFR 
12.24(b)  and  314.200(g)),  and  that 
summary  judgment  should  be  granted 
against  Discovery.  Moreover,  on  the 
basis  of  all,  or  any  one  of,  the  numerous 
deficiencies  in  Discovery's  NDA,  I  find 
that  I  cannot  approve  NDA  20-242, 
under  section  505(d)  of  the  act  (21 
U.S.C.  355(d)).  The  reasons  for  my 
decision  are  described  below. 

n.  Discovery's  Response  to  the  NOOH 

A.  Discovery's  General  Allegations 

Before  responding  to  the  specific 
deficiencies  in  NDA  20-242  cited  by 
FDA  in  the  NOOH,  Discovery  made 
numerous  preliminary  allegations  and 
accusations  against  FDA  in  its  request 
for  a  hearing.5  Generally,  Discovery 
alleged  that  FDA  was  biased,  misused 


*On  p.  1  of  its  response.  Discovery  stated  that  it 
was  addressing  its  NADA's  20-242  and  20-244. 
IHowever.  as  stated  by  Discovery  on  pp.  4  and  5  of 
its  response,  it  had  not  yet  filed  NDA  20-244.  The 
NOOH  pertained  only  to  NDA  20-242. 

>  In  its  raaponsa.  Discovery  refers  to  itself  by  its 
■otiaym.  DEDI. 


its  power,  and  violated  numerous 
regiUatory  requirements,  as  well  as 
Discovery's  constitutional  rights,  during 
its  review  of  NDA  20-242.  In  sections 
n.A.l  through  n.A.3  of  this  document, 
I  address  allegations  that  Discovery 
made  on  pp.  2-26  of  its  response,  all  of 
which  in  some  way  challenge  the 
statutory  or  regulatory  requirements  for 
the  approval  of  new  drugs.  In  section 
n.A.4  of  this  document,  I  address 
Discovery's  allegations  of  agency  bias 
and  incompetency  with  respect  to 
FDA's  review  of  NDA  20-242,  contained 
in  pp.  18-20  of  its  response.  In  section 
II.A.5  of  this  document.  I  address  13 
specific  "illegalities"  that  Discovery 
alleged  were  committed  by  FDA,  and 
which  are  Usted  on  pp.  27-29  of 
Discovery's  response. 

1.  FDA  has  misused  its  power  as  a 
government  agency  by  enforcing  its 
regulations  "as  if  they  were  laws 
enacted  by  Congress." 

Discovery's  allegation  is  a  legal 
argument  that  does  not  raise  a  genuine 
and  substantial  issue  of  fact  requiring  a 
hearing  (§§  12.24(b)(1)  and  314.200(g)). 
Regulations  issued  imder  the  act  and 
imder  the  notice  and  comment 
provisions  of  the  Administrative 
Procedures  Act  (5  U.S.C.  553)  have  the 
force  and  effect  of  law.  It  is  appropriate 
for  FDA  to  enforce  them  as  having  such 
effect  [Weinberger V.  Hynson,  Westcott 
&■  Dunning.  Inc..  412  U.S.  609  (1973); 
National  Ass'n  of  Pharmaceutical  Mfrs. 
V.  FDA.  487  F.  Supp.  412  (S.D.N.Y. 
1980),  affd.  637  F.2d  877  (2d  Cir. 
1981)).  Therefore,  there  is  no  misuse  of 
power  by  FDA,  and  there  is  no  merit  to 
Discovery's  allegation. 

2.  "The  Commissioner  has  the  power 
to  approve  or  disapprove  any 
pharmaceutical,  without  conducting  any 
trials,  or  without  following  any 
regulations,  simply  with  the  stroke  of  a 
pen. 

The  first  part  of  Discovery's 
allegation,  that  FDA  can  approve  or 
disapprove  a  new  drug  without  it 
conducting  any  trials,  is  true.  The  act 
places  the  burden  of  conducting  the 
trials  required  for  the  approval  of  a  new 
drug  on  the  applicant,  not  FDA  (section 
505(b)  of  the  act).  However,  this  fact  has 
no  probative  value  in  the  case.  It  only 
raises  the  question  whether  the 
necessary  trials  have  been  done. 

As  to  the  second  part  of  Discovery's 
assertion,  that  the  Commissioner  does 
not  have  to  follow  any  regulations, 
while  the  Commissioner  has  the 
authority  to  use  discretion  in  the 
enforcement  of  the  act  and  its 
implementing  regidations,  and  while 
certain  criteria  that  apply  to  clinical 
investigations  may  6e  waived  (e.g., 
§  314.126(c)  (21  CFR  314.126(c))),  the 


Commissioner  may  not  disregard  the 
statutory  standards  for  the  approval  of 
new  drugs  (section  505(d)  of  the  act 
(requiring  that  the  Commissioner  shall 
issue  an  order  refusing  to  approve  an 
NDA  if  he  finds  certain  information 
lacking)  (emphasis  added);  Edison 
Pharmaceutical  Co.,  Inc.  v.  FDA.  600 
F.2d  831  (D.C.  Cir.  1979);  Hoffman- 
LaRoche.  Inc.  v.  Weinberger,  425  F. 
Supp.  890  (D.D.C.  1975);  see  also. 
§  314.200(e)(3)).  New  drugs  are  to  be 
approved  on  the  basis  of  substantial 
evidence  consisting  of  adequate  and 
well-controlled  investigations, 
including  clinical  investigations 
(section  505(b)  of  the  act).  Indeed, 
FDA's  new  drug  approval  process  has 
been  upheld  by  the  Supreme  Court  as  a 
constitutional  means  of  protecting  the 
public  from  imsafe  or  ineffective  drugs 
[Weinberger  V.  Hynson,  Westcott  &■ 
Dunning.  Inc..  412  U.S.  609  (1973)). 
Discovery's  response,  therefore,  is  not 
correct  as  a  matter  of  law.  It  does  not 
present  an  issue  of  fact  for  resolution  at 
a  hearmg,  §§  12.24(b)(1)  and  314.200(g), 
and  is  without  merit. 

3.  "FDA  requires  a  drug  to  be  tested 
in  a  midtitude  of  phases  with  the  most 
absurd  required  testing  being  the  double 
blind,  placebo  based  clinical  trial,"  and 
that  this  requirement  is 
unconstitutional. 

The  act  requires  an  applicant  to 
submit  substantial  evidence  of  safety 
and  effectiveness  and  defines 
substantial  as  consisting  of  well- 
controlled  studies  (section  505(b)  and 
(d)  of  the  act).  FDA  regulations  in  turn 
identify  the  characteristics  of  a  well- 
controlled  study,  advising  applicants 
that  one  hallmark  of  a  well-controlled 
study  is  the  use  of  procedures  to 
minimize  bias,  such  as  blinding  and  use 
of  placebos  (§  314.126).  Discovery's 
allegations,  therefore,  challenge  the 
statutory  and  regulatory  requirements  of 
the  act  for  the  approval  of  a  new  drug. 
As  such,  they  are  legal  arguments, 
which  do  not  raise  an  issue  of  fact 
requir&ag  a  hearing  (§§  12.24(b)(1)  and 
314.200(g)).  Nor  do  these  arguments 
have  any  merit.  FDA's  testing 
requirements  have  been  specifically 
upheld  by  the  Supreme  Court 
[Weinberger  V.  Hynson,  Westcott,  Br 
Dunning,  supra). 

4.  FDA  is  arrogant,  incompetent,  and 
biased;  and  has  conspired  with  the  drug 
industry  and  the  American  Medical 
Association  to  target  nonmainstream 
practitioners  in  order  to  eliminate  the 
competition  with  certain 
pharmaceutical  companies. 

Discovery  did  not  submit  any  specific 
evidence  that  FDA  &iled  to  perform  a 
competent  review  of  NDA  20-242,  or 
that  it  conspired  with  the'Xmerican 


Medical  Association  to  eliminate 
competition  in  the  drug  industry  by 
disapproving  NDA  20-242.  Similarly, 
Discovery  did  not  submit  any  specific 
and  reliable  evidence  of  arrogance  or 
bias  in  FDA's  review  of  NDA  20-242. 
Because  Discovery's  response  consists 
of  mere  allegations,  it  fails  to  raise  a 
genuine  and  substantial  issue  of  fact 
requiring  a  hearing  (§§  12.24  (b)(2)  and 
314.200(g)).  I  find  tiiat  the  record 
reflects  that,  in  FDA's  review  of 
Discovery's  NDA,  it  was  appropriately 
concerned  with  one  primary  issue — 
whether  NDA  20-242  contained  the 
information  required  by  the  act. 
Therefore,  I  find  no  merit  to  Discovery's 
allegation. 

5.  FDA  has  committed  13 
"illegalities,"  as  follows  (Discovery 
response,  pp.  27-29): 

a.  FDA  violated  Discovery's  Fourth 
Amendment  rights  under  the 
Constitution  by  illegally  searching  and 
seizing  all  items  relating  to  Deprenyl  in 
December  1990,  which  led  to  die  illegal 
arrest  and  incarceration  of  Discovery's 
president  in  February  1991. 

Discovery's  allegation  that  FDA 
violated  Discovery's  constitutional 
rights  are  legal  arguments,  which  do  not 
raise  a  genuine  and  substantial  factual 
issue  of  fad  for  which  a  hearing  is 
required  (§§  12.24(b)(1)  and  314.200(g)). 

Moreover,  in  support  of  this 
allegation.  Discovery  submitted  exhibit 
2,  attached  to  its  response.  Exhibit  2 
consists  of  photocopies  of  an  Order  On 
Defendant's  Motion  To  Suppress  and  an 
Order  Dismissing  Case  and  Releasing 
Cash  Bond  (Case  No.  91-622CFAES).  It 
is  £acially  apparent  that  these 
documents  pertain  to  a  matter  within 
the  jurisdiction  of  the  Criminal  Division 
of  the  Circuit  Court  for  Pasco  County, 
FL,  namely  a  vehicular  stop  for  a  tr^c 
violation  and  subsequent  seizure  of 
imidentified  pills  and  powder  by  the 
Pasco  Coimty  Sheriff's  Office  from  the 
possession  of  Mr.  James  Kimball, 
President  of  Discovery,  on  December  21, 
1990.^  Discoveiy's  exhibit  in  support  of 
its  allegation  does  not  indicate  any  FDA 
involvement  in  the  traffic  stop  and 
seizure.'  An  alleged  violation  of  Mr. 
Kimball's  or  Discovery's  constitutional 
rights  involving  a  traffic  stop  and 
seizure  by  a  Pasco  County,  FL,  sheriff's 
office  does  not  raise  a  gentiine  issue  of 
fact  related  to  the  approvability  of  NDA 
20-242  requiring  a  hearing 


*  Even  if  this  allegation  were  true,  it  is  difficult 
to  see  its  relevance  given  the  bet  that  it  oocumd 
before  Discovery  st^mitted  its  NDA  to  FDA 
(November  1991). 

^  Discovery  also  contaods  on  p.  2  of  its  reapooM 
that  FDA  violated  it's  First  Amendment  right  to  free 
speech  when  FDA  "instigated"  the  illegal  stop, 
search,  and  seizure. 


(§§  12.24(b)(1)  and  314.200(g)).  The 
allegation  simply  is  not  relevant  to  this 
proceeding. 

b.  FDA  deliberately  misconstrued 
applications  Discovery  submitted  to 
have  its  products  approved  and 
returned  them  to  the  company. 

Discovery  submitted  the  applications 
to  which  it  refers  in  an  unsuccessful 
effort  to  have  its  product  regulated  as  a 
food  supplement  rather  than  as  a  new 
drug.  See  letter  dated  April  10,  1991, 
from  FDA  to  Discovery  submitted  in 
Discovery's  NOOH  response  as  exhibit 
3.  As  the  letter  states,  the  applications 
were  returned  to  Discovery  because  the 
product  could  not  be  regulated  as  a  food 
supplement  as  requested  by  Discovery. 
Discovery's  statement  regarding  the 
return  of  its  applications,  therefore,  is 
true.  Discovery  did  not  submit  any 
evidence,  however,  in  support  of  its 
allegation  that  FDA  "deliberately 
misconstrued"  its  applications. 

To  the  extent  that  Discovery  alleges 
that  FDA  returned  its  applications,  there 
is  no  question  but  the  allegation  is  true. 
To  the  extent  that  Ehscovery  alleges  that 
FDA  "deliberately  misconstrued"  its 
applications,  however,  Discov^y's 
response  consists  of  a  mere  allegation. 
Mere  allegations  do  not  raise  a  genuine 
and  substantial  issue  of  fact  requiring  a 
hearing  (§§  12.24(b)(2)  and  314.200(^). 

There  is  nothing  in  the  record  that 
indicates  that  FDA  "detiberately 
misconstrued"  Discovery's  request  that 
FDA  regidate  Deprenyl  as  a  food 
supplement,  or  that  IHDA's  return  of  the 
applications  was  improp>er.  The  letter 
bom  FDA  to  Discovery  explains  why 
FDA  coidd  not  r^idate  Deprenyl  as  a 
food  supplement  In  its  response. 
Discovery  did  not  challenge  the  basis  of 
FDA's  decision  in  its  response.  Finally, 
Discovery  was  not  hindered  in  any  way 
from  resubmitting  the  applications  as 
NDA's.  Therefora,  Discovery's  allegation 
has  no  probative  value  in,  and  is  not 
relevant  to,  this  proceeding. 

c.  FDA  lost  two  applications  that 
Discovery  submitted  in  April  1991  for 
Liquid  Deprenyl  Citrate. 

Irrespec^ve  of  the  validity  of 
Discovery's  allegation,  FDA's  action 
with  respect  to  other  NDA's  is  not 
determinative  of  the  approvabifity  of 
NDA  20-242.  The  matter  before  me 
pertains  to  FDA's  proposal  to  refuse  to 
approve  NDA  20-242  due  to  insufficient 
information  contained  in  the  NDA,  not 
to  alleged  FDA  actions  pertaining  to 
other  NDA's. 

In  addition,  in  fight  of  other  serious 
deficiencies  associated  with  NDA  20- 
242,  resolution  of  this  issue  is  not 
determinative  with  respect  to  the 
approvability  of  NDA  20-242.  At  most. 
Discovery's  response  raises  an  issue  for 
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which  a  hearing  is  ncrt  required 
(§S  12.24(h)(4)  and  314.200(g)). 

d.  FDA  violated  §  314.103  (21  CFR 
314.103)  in  January  1992  by  not  granting 
a  hearing  to  Discovery  regarding  its  two 
NDA's  for  Liquid  Deprenyi  Citrate. 

Section  314.103  expresses  FDA's 
policy  in  &vor  of  the  timely  and 
amicable  resolution  of  disputes  between 
an  applicant  and  FDA  reviewing 
divisions  regarding  the  technical 
requirements  of  NDA's.  It  also  advises 
applicants  to  seek  the  assistance  of  the 
agency  ombudsperson  to  resolve  such 
difBculties.  Section  314.103(c)(2)  states 
diat,  "FDA  will  make  every  attempt  to 
grant  requests  for  meetings  that  involve 
important  issues  and  that  can  be 
scheduled  at  mutually  convenient 
times." 

Discovery  requested  a  meeting  with 
FDA  officials  in  a  letter  that  FDA 
received  on  January  29, 1992. 
Thereafter,  the  record  reflects  numerous 
communications  between  the  agency 
and  Discovery"  during  which  Discovery 
sought  the  assistance  of  FDA's 
ombudsperson  in  scheduling  a  meeting. 
Agency  officials  met  with  Discovery  on 
November  16,  1992.  Assuming  that 
Discovery's  allegation  is  that  FDA 
officials  violated  §  314.103  because  they 
failed  to  meet  with  Discovery  in  January 
1992,  but  instead  delayed  until 
November  1992,  the  regulations  placed 
no  burden  on  FDA  to  meet  with 
Discovery  within  any  specific  time 
p>eriod  oUier  than  "at  [a)  mutually 
convenient"  time.  Therefore,  I  find  that 
the  information  submitted  by  Discovery 
is  insufficient  to  justify  Discovery's 
allegation  that  FDA  "violated  "  §  314.103 
in  January  1992.  A  hearing,  therefore,  is 
not  required  (§§  12.24(b)(3)  and 
314.200(g)). 

Furthermore,  even  if  Discovery's 
allegation  is  viewed  as  accurate,  in  light 
of  the  numerous  serious  deficiencies  in 
NDA  20-242,  resolution  of  this  issue 
would  not  be  determinative  of  the  basic 
issue  in  this  matter,  the  approvability  of 
the  NDA,  and  a  hearing,  therefore,  is  not 
required  (§§  12.24(b)(4)  and  314.200(g)). 

e.  FDA  violated  §  314.102(c)  (21  CF^ 
314.102(c))  by  not  granting  Discovery  a 
"90-day  conference." 

Discovery's  contention  is  that  FDA 
{ailed  to  grant  a  conference  within  90 
days  after  receiving  Discovery's  NDA. 
This  statement  is  true.  The  purpose  of 
a  "90-day  conference"  is  "to  provide 
applicants  with  an  opportunity  to  meet 
with  agency  reviewing  officials 
(approximately  90  days  after  FDA 
receives  an  NDA]  *  *   *  to  inform 
applicants  of  the  general  progress  and 
status  of  their  applications,  and  to 
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advise  applicants  of  deficiencies  that 
have  been  identified  by  that  time  and 
that  have  not  already  been 
communicated"  (§  314.102(c)  (emphasis 
added)). 

FDA  received  NDA  20-242  on 
November  29,  1991,  and  an  amendment 
to  the  NDA  on  December  6, 1991.  On 
January  17, 1992,  FDA  notified 
Discovery  of  the  deficiencies  in  its 
application,  and  that  it  was  refusing  to 
file  NDA  20-242.  Although  there  is  no 
question  that  FDA  did  not  offer 
Discovery  a  conference  on  any 
deficiencies  that  it  had  not 
communicated,  its  failure  to  do  so  does 
not  justify  a  hearing.  A  90-day 
conference  with  Discovery  would  have 
served  no  purpose.  When  Discovery 
filed  its  application  over  protest,  FDA 
had  already  informed  Discovery  that 
NDA  20-242  did  not  contain 
information  required  by  section  505(b) 
of  the  act  and  §  314.101(d)(3).  There  was 
no  question  about  the  status  of  the 
application  or  any  noncommunicated 
deficiencies.  Therefore,  there  was  no 
new  information  to  convey  to  Discovery 
in  a  90-day  conference. 

I  find  that  Ehscovery  was  not 
prejudiced  in  any  way  by  FDA's  Cailure 
to  grant  it  a  90-day  conference. 
Moreover,  in  light  of  the  other 
significant  deficiencies  in  NDA  20-242, 
the  issue  of  whether  FDA  should  have 
done  so  is  not  determinative  of  whether 
the  NDA  is  approvable.  This  allegation 
by  Discovery,  therefore,  does  not  raise  a 
factual  issue  on  which  a  hearing  is 
required  (§§  12.24(b)(4)  and  314.200(g); 
also  see  Pineapple  Growers  Assoc,  of 
Hawaii  v.  Food  and  Drug 
AdministraUon.  673  F.2d  1083,  1086 
(9th  Cir.  1982)). 

f.  FDA  violated  Discovery's 
constitutional  rights  under  the  Fifth  and 
Fourteenth  Amendments  by  "making 
up"  rules  regarding  amendments  to 
Discovery's  application  during  final 
review. 

Discovery's  allegation  that  FDA 
violated  Discovery's  constitutional 
rights  are  legal  arguments  and,  as  such, 
£ail  to  raise  a  genuine  and  substantial 
factual  issue  for  which  a  hearing  is 
required  (§§  12.24(b)(1)  and  314.200(g)). 

Upon  review  of  the  record,  I  find  no 
evidence  that  FDA  "made  up"  rules 
regarding  the  submission  of 
amendments  to  NDA's  filed  over 
protest.  The  record  reflects  that  FDA 
informed  Discovery  in  a  letter  dated 
November  24,  1992,  that  after  an  NDA 
is  filed  over  protest,  FDA  would  not 
consider  additional  amendments  in  the 
review  of  the  NDA,  in  accord  with 
§  314.101(c)  (now  §  314.101(a)(3)).  This 
regulation  states  that,  "the  agency  will 
file  the  application  *   *   *  over  protest 


•   •   *  and  review  it  as  filed"  (emphasis 
added).  Further,  in  the  November  24, 
1992,  letter,  FDA  responded  to 
Discovery's  suggestion  that  it  might 
want  to  summit  an  amendment  to  its 
NDA  and  advised  Discovery  that  it 
could  amend  its  application  so  long  as 
it  did  so  before  it  was  filed  over  protest. 
Discovery  was,  thus,  fully  advised  of  the 
regulatory  requirements  regarding  the 
submission  of  amendments  to  its  NDA 
filed  over  protest. 

g.  FDA  violated  §§  314.102(a)  and  (b) 
and  314.103(a),  (b),  and  (c)  by  failing  to 
articulate  the  deficiencies  in  Discovery's 
application  during  the  review  process. 

Section  314.102  refers  to  reasonable 
efforts  at  notification  of  easily 
correctable  efficiencies  or  the  need  for 
additional  data.  Section  314.103 
establishes  a  process  for  dispute 
resolution. 

The  record  reflects  that  Discovery's 
NDA  was  not  under  review  until 
December  7,  1992,  at  which  time 
Discovery  was  fully  apprised  of  the 
application's  deficiencies.  See  letter 
dated  January  17, 1992,  fit>m  Dr.  Paul 
Leber,  FDA,  to  Mr.  James  T.  Kimball, 
president  of  Discovery,  with  attachment; 
transcript  of  the  informal  meeting 
between  FDA  and  Discovery  held  on 
November  16, 1992;  letter  dated 
December  7,  1992,  &t)m  Mr.  James  T. 
Kimball  to  Dr.  Paul  Leber,  FDA;  and 
letter  dated  December  31,  1992,  from  Dr. 
Paul  Leber  to  Mr.  James  T.  Kimball. 

Discovery  submitted  NDA  20-242  on 
November  29,  1991.  and  amended  its 
application  on  December  6, 1991.  In  a 
letter  dated  January  17, 1992,  FDA 
informed  Discovery  that  its  submission 
was  facially  deficient,  listed  the 
deficiencies  in  an  attachment,  and 
notified  Discovery  that  FDA  refused  to 
file  the  NDA.  At  this  time,  the  NDA  was 
not  under  review  by  FDA.  Discovery 
was  again  informed  of  the  deficiencies 
during  an  informal  conference  held  with 
FDA  on  November  16, 1992.  On 
December  7,  1992,  Discovery  requested 
that  FDA  file  NDA  20-242  over  protest. 

Thus,  NDA  20-242  was  not  under 
review  by  FDA  until  December  7, 1992, 
when  the  agency  filed  it  over  protest.  At 
that  time.  Discovery  had  already  been 
informed  of  the  substantial  deficiencies 
in  its  NDA  as  a  result  of  the  January  17, 

1992,  letter,  and  the  November  16,  1992. 
conference.  In  a  letter  dated  August  20, 

1993,  FDA  informed  Discovery  that  its 
NDA  was  not  approvable  and  listed  in 
detail  numerous  significant  deficiencies. 
Based  on  this  record,  it  is  clear  that  FDA 
articulated  the  deficiencies  in  NDA  20- 
242  to  Discovery  before  the  review 
process  even  began  and  thus  gave 
Discovery  an  Bpportiuiity  to  correct  the 


deficiencies  before  it  filed  Discovery's 
NDA  for  review  over  protest. 

Although  FDA  did  not  communicate 
with  Discovery  after  it  began  its  review 
of  NDA  20-242  over  protest,  it  had 
already  done  so  on  two  occasions  before 
its  review  process  began,  thus  fulfilling 
the  intent  of  the  regulations.  FDA  had 
communicated  the  type  of  information 
contemplated  by  §§  314.102(a)  and  (b) 
and  314.103(a),  (b),  and  (c)  to  Discovery 
before  the  review  began. 

Consequently,  I  find  that  this 
allegation  by  Discovery  does  not  raise  a 
genuine  and  substantial  issue  of  fact 
Therefore,  this  allegation  does  not 
jusUfy  a  hearing  (§§  12.24(b)(1)  and 
314.200(g)). 

h.  FDA  violated  §  314.100  (21  CFR 
314.100)  by  not  notifying  Discovery  that 
its  application  was  approved  within  180 
days  of  its  receipt  or  disapproved. 

Section  314.100  states  that  within  180 
days  of  receipt  of  an  NDA,  FDA  will 
review  it  and  send  the  applicant  either 
an  approval  letter  or  a  not  approvable 
letter. 

Discovery  submitted  NDA  20-242  on 
November  29,  1991,  and  amended  it  on 
December  6, 1991.  As  stated  above, 
however.  Discovery's  NDA  was  not  filed 
until  December  7,  1992.  FDA  issued  its 
not  approvable  letter  on  Augiist  20, 
1993.  Whether  measured  fitim 
November  29, 1991;  December  6, 1991; 
or  December  7, 1992,  FDA  did  not  meet 
the  180-day  deadline.  There  is  no  issue 
of  feet  with  regard  to  this  point 
{Pineapple  Growers  Assoc,  of  Hawaii, 
673  F.2d  at  1086). 

The  consequence  of  FDA  defey  in 
approving  or  disapproving  an  NDA, 
however,  is  not  the  approval  of  the 
NDA.  Federal  courts  have  recognized 
that  the  proper  remedy  of  a  party 
seeking  to  enforce  a  statutory  deadline 
is  to  seek  an  order  compelling  the 
agency  to  act,  not  to  challenge  the 
legitimacy  of  post-deadline  agency 
action.  The  Federal  courts  have  also 
recognized  that  if  an  agency's 
regulations  do  not  specify  the 
consequence  for  noncompliance  with 
regulatory  timing  provisions,  as  is  the 
case  here,  then  the  provision  is  merely 
directory  rather  than  mandatory.  In  such 
cases.  Federal  courts  will  not  ordinarily 
impose  their  own  sanction  nor  will  they 
seek  to  reorder  agency  priorities.^ 

Discovery  has  made  no  showing  that 
FDA  did  not  respond  to  Discovery's 
NDA  as  quickly  as  possible  given  the 
competing  demands  on  its  resources.  In 
light  of  the  failure  of  Discovery  to 


•  See  In  /«.  Barr  Laboratories,  Inc..  930  F.2d  72. 
76  (O.C  Cir.  1991 );  Brotherhood  of  Railway  Cannen 
V.  Pena.  64  F.3d  702.  704  (D.C  Cir.  1995);  United 
States  V.  fames  Daiuet  Good  Real  Property,  510  U.S. 
43.  82-65  (1903). 


demonstrate  that  its  product  is  safe  and 
effective,  I  find  that  there  is  no  basis, 
consistent  with  the  act,  to  grant  it  die 
relief  it  seeks. 

i.-m.  FDA  committed  five 
"illegalities"  with  respect  to  its 
approval  of  an  NDA  submitted  by 
Somerset  Pharmaceuticals,  Inc.  for  its 
Eldepryl®  product 

The  five  illegalities  asserted  by 
Discovery  are  based  upon  Discovery's 
allegation  that,  at  the  time  of  its 
approval  by  FDA,  Eldepryl®  was 
contaminated  with  methamphetamine 
and  amphetamine,  both  of  which  are 
controlled  substances  under  laws 
administered  by  the  Drug  Enforcement 
Agency.  Discovery  did  not  submit  any 
evidence  to  support  its  allegation.  On  p. 
32  of  its  response,  Discovery  merely 
stated  that  it  "is  fully  prepared  to  argue 
and  prove  that  Eldepryl®,  prior  to  1993, 
was  contaminated  with  a  high  degree  of 
methamphetamine  and  amphetamine, 
and  was  not  selegiline  hydrochloride 
but  a  contaminated  version  of  selegiline 
hydrochloride." 

Discovery  further  alleged  that  FDA 
violated  various  sections  of  FDA 
regulations  and  law  by:  Approving 
Eldepryl®  knowing  it  to  contain 
controlled  substances;  feiling  to  require 
that  Eldepryl®  labels  declare  the 
presence  of  the  controlled  substances; 
allowing  the  importation  and 
distribution  of  Eldepryl®;  failing  to 
require  that  Somerset  notify  DEA  of  the 
presence  of  controlled  substances  in  its 
Eldepryl®  product;  and  causing  all 
pharmacists  filling  prescriptions  of 
Eldepryl®  to  violate  the  law. 

Discovery  submitted  no  evidence  in 
support  of  its  allegation  that  Eldepryl® 
was  contaminated  with  controlled 
substances  when  it  was  approved  and 
that  FDA  was  aware  of  this  fact. 
Discovery's  mere  allegations,  therefore, 
do  not  raise  a  genuine  and  substantial 
issue  of  fact  requiring  a  hearing 
(§§  12.24(b)(2)  and  314.200(g)). 

Moreover,  Discovery's  response  to  the 
NOOH  failed  to  make  clear  the 
relevance  of  FDA's  approval  and 
regulation  of  Somerset's  Eldepryl®  to 
the  issue  of  whether  Discovery's  NDA 
20-242  for  Deprenyi  was  approvable.  In 
the  absence  of  some  reason  to  conclude 
otherwise,  I  find  that  FDA's  approval 
and  regulation  of  Eldepryl®  are 
irrelevant  to  the  issue  before  me,  i.e.,  the 
approvability  of  NDA  20-242.  FDA 
approval  of  another  drug  product  does 
not  exempt  Discovery's  NDA  fitim 
compliance  with  the  new  drug 
provisions  of  the  act.  Resolution  of 
Discovery's  allegations,  therefore,  is  not 
probative  of  the  approvability  of  NDA 
20-242. 


B.  Statutory  and  Regulatory  Framework 

The  act  provides  that: 

Any  person  may  file  with  the  Secretary  an 
application  with  resjiect  to  any  drug  subject 
to  the  provisions  of  subsection  (a)  of  this 
section.  Such  person  shall  submit  to  the 
Secretary  as  a  part  of  tlie  application  (A)  full 
reports  of  investigations  which  have  been 
made  to  show  whether  or  not  such  drug  is 
safe  for  use  and  whether  such  drug  is 
effisctive  in  use;  (B)  a  full  list  of  the  articles 
used  as  components  of  such  drug;  (C)  a  full 
statement  of  the  composition  of  such  drug; 
(D)  a  fiill  description  of  the  methods  used  in, 
and  the  facilities  and  controls  used  for,  the 
manufacture,  processing,  and  packing  of  stich 
drug:  (E)  such  samples  of  such  drug  and  of 
the  articles  used  as  components  thereof  as 
the  SecretaryRnay  require;  and  (F)  specimens 
of  the  labeling  proposed  to  be  used  for  such 
drug.'" 

Section  505(b)(1)  of  the  act 

The  act  requires  that: 

If  the  Secretary,  [and  by  delegation  of 
authority,  the  Commissioner  of  Food  and 
Drugs)  finds,  after  due  notice  to  the  applicant 
in  accordance  with  subsection  (c)  of  this 
section  and  giving  him  an  opportiuiity  Cor  a 
hearing,  in  accordance  writh  said  subMCtion, 
that 
•         •         •         •         • 

(3)  the  methods  used  in,  and  the  bcilities 
and  controls  used  for,  the  manufacture, 
processing,  and  packing  of  such  drug  are 
inadequate  to  preserve  its  identity,  strength, 
quality,  and  purity; 

(4)  upon  the  basis  of  the  information 
submitted  to  him  as  part  of  the  application, 
or  upon  the  basis  of  any  other  information 
before  him  with  respect  to  such  drug,  he  has 
insufficient  information  to  determine 
whether  such  drug  is  safe  for  use  under  such 
conditions:  or 

(5)  evaluated  on  the  basis  of  the 
information  submitted  to  him  as  part  of  the 
application  and  any  other  information  before 
him  with  respect  to  such  drug,  there  is  a  lack 
of  substantial  evidence  that  the  drug  will 
have  the  eCfisct  it  ptirports  or  is  represented 
to  have  luider  the  condition  of  use 
prescribed,  recommended,  or  suggested  in 
the  proposed  labeling  thereof;  *  *  *  he  shall 
issue  an  order  refusing  to  approve  the 
application. 


'•SectioQ  314.50  (21  CFR  314.50)  sets  out  what 
is  required  to  be  in  such  "full"  reports,  statements, 
and  descriptioos.  The  regulation  require*  an  NDA 
to  cxintain,  among  other  infonnation,  a  full 
description  of  the  composition,  manufacture,  and 
specifications  of  the  drug  substance  and  the  drug 
product;  an  environmental  assessment  or  a  claim 
for  exclusion;  the  results  of  nonclinical  studies 
necessary  to  assess  the  pharmacological  and 
toxicological  profile  of  the  drug  or  clinical  data  to 
obviate  the  need  for  such  studies:  ttie  results  of 
clinical  studies  necessary  to  assess  the  safety  and 
efficacy  of  the  drug  product;  the  proposed  labeling 
of  the  drug  product;  evidence  demonstrating  the  in 
vivo  bioevailability  of  the  drug  product  or 
information  which  would  permit  FDA  to  waive 
such  data;  and  compliance  with  FD.\'s  current  good 
manufacturing  practice  (OGMP)  regufations  for 
finished  pharmaceuticals  (parts  210  and  211  (21 
CFR  paru  210  and  211)). 
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Section  505(d)  of  the  act" 
C.  Evidence  of  Safety 

For  approval  of  its  NDA,  Discovery 
was  required  to  submit  to  FDA.  among 
other  information,  "full  reports  of 
investigations  which  have  been  made  to 
show,  whether  or  not  such  drug  is  safe 
for  use  •  *  •,"  as  required  by  section 
505(b)(1)  of  the  act,  as  well  as  all 
information  required  by  §  314.50. 

In  the  NOOH,  FDA  stated  that  NDA 
20-242  failed  to  contain  any  nonclinical 
studies^^  necessary  to  assess  the  safety 
of  the  drug  or  any  clinical  data  to 
obviate  the  need  for  such  studies;  that 
the  copies  of  published  studies 
Discovery  submitted  in  support  of  the 
safety  of  Deprenyl  were  not  performed 
using  its  product;  and  that  it  was 
apparent  from  the  NDA  that  Discovery 
had  sought  to  use  the  safety  studies 
contained  in  an  NDA  for  another  FDA 
approved  product,  Eldepryl®, 
manufactured  by  Somerset,  as  evidence 
of  the  safety  of  its  Deprenyl  product, 
which  it  could  not  do.*^ 

In  its  response.  Discovery  made  three 
arguments  related  to  the  safety  of 
Deprenyl:  that  Deprenyl  was  as  safe  as 
Eldepryl®,  therefore,  FDA  should  have 
approved  [)eprenyl;  that  Discovery  had 
submitted  29  studies  in  its  NDA  that 
established  the  safety  of  Deprenyl;  and 
that  FDA  had  collected  a  sample  of 
Deprenyl  and  purposely  withheld  the 
results  of  its  analysis  from  publication 
in  the  NOOH.  I  will  consider  each  of 
these  argiunents  to  see,  first,  whether 
they  justify  granting  a  hearing,  and 
second,  whether  they  would  justify  a 
finding  that  Deprenyl  is  safe. 

1.  Deprenyl  is  as  Safe  as  Eldepryl® 

Eldepryl®  is  currently  being  marketed 
by  Somerset  for  the  treatment  of 


»  Section  314.12S(b)  (21  CFR  314.125(b))  seU 
fofth  additional  reasons  for  which  FDA  may  refuse 
to  approve  an  NDA.  including:  The  absence  of 
bioavailability  data  required  by  part  320  (21  CFR 
part  320);  the  failure  of  drug  products'  proposed 
labeling  to  comply  with  the  requirements  for  labels 
and  labeling  in  part  201  (21  CFR  part  201):  and  the 
bilura  to  assure  that  the  methods  to  be  used  in,  and 
the  bcilities  and  controls  used  for.  the  manu£M:ture. 
processing,  packing,  or  holding  of  the  drug 
substance  or  the  drug  product  comply  with  the 
CGMP  regulations  in  [>arts  210  and  211.  Further. 
§314.12S(aM3)sUtes  that  FDA  may  refuse  to 
approve  an  NDA  for  any  of  the  reasons  listed  in 
$314.12S(b). 

"Nonclinical  studies  are  studies  involving 
■ninult  as  test  subjects  and  are  designed  to 
determine  if  the  new  drug  is  safe  for  use  in  humans. 

"  FDA  i>otified  Discovery  in  its  "not  approvable 
letter"  dated  August  20.  1993.  that  Somerset  was 
granted  exclusive  marketing  for  Eldepryl®  in  NDA 
19-33a  for  S  years  from  the  date  of  its  approval 
(Junes,  1969)  and  that  section  505(cM3)(DMii)  of  the 
act  prohibited  anyone  from  submitting  an  NDA 
seeking  to  use  the  safety  and  efficacy  data  contained 
in  the  approved  application  for  any  other  form  of 
the  drug  (including  other  salts,  esters,  etc.)  until  the 
exclusivity  period  expired  (June  6.  19M). 


Parkinson's  disease.  However,  when 
Discovery's  NDA  was  filed,  Somerset 
still  enjoyed  its  exclusivity  period 
granted  by  the  act  (section 
505(c)(3)(D)(ii)  of  the  act  and  21  CFR 
314.108).  Thus,  Discovery  was 
prohibited  by  the  act  from  using  any  of 
the  data  contained  in  the  Eldepryl® 
NDA  to  support  its  NDA  for  Deprenyl.** 

Barred  by  the  act  from  using  any 
information  contained  in  the  Eldepryl® 
NDA,  Discovery's  mere  reassertion  in  its 
response  to  tfi^  NOOH  that  its  product 
is  as  safe  as  Eldepryl®  does  not  raise  a 
genuine  and  substantial  issue  of  fact 
requiring  a  hearing.  Discovery  has  not 
presented  any  data  or  other  evidence  to 
support  its  assertion  (§§  12.24(b)(2)  and 
314.200(gJ). 

Discovery  did  not  challenge  FDA's 
statement  in  the  NOOH  that  Discovery 
claimed  that  its  product  is  not  the  same 
as  the  FDA -approved  product, 
Eldepryl®.  Indeed,  Discovery  stated 
that: 

|It|  is  fiiUy  prepared  to  argue  and  prove 
that  Eldepryl.  prior  to  1993,  was 
contaminated  with  a  high  degree  of 
methamphetamine  and  amphetamine,  and 
was  not  selegiline  hydiDchloride  but  a 
contaminated  version  of  selegiline 
hydrochloride.  These  contaminants  in 
Eldepryl  lessen  the  effectiveness  of  the 
selegiline.  Thus,  the  product  is  not  selegiline 
or  selegiline  hydrochloride  as  approved  by 
the  FDA,  but  selegiline  hydrochloride  plus 
methamphetamine  and  amphetamine  *   *   * . 
Even  with  the  improvements  made  in  the 
methamphetamine/ amphetamine  content  of 
Eldepryl  In  1993.  and  as  reformulated,  the 
Eldepryl  product  still  contains 
methamphetamine.  unlike  (Discovery's) 
selegiline  in  which  the  methamphetamine 
content  is,  in  essence,  unmeasurable.  *   *   * 
[n]o  one  has  made  deprenyl  that  compares  to 
the  purity  of  (Discovery's)  product  •   *   *  . 
Products  made  without  contaminates,  in 
their  purest  form,  prove  much  safer  and 
efiiective  than  the  contaminated  products 
allowed  by  the  FDA. 
Discovery  response  to  NOOH,  pp.  32-34 

Finally,  Discovery  failed  to  challenge 
the  absence  in  its  NDA  of  a  "right  of 
reference"  to  the  Eldepryl®  NDA  or 
FDA's  finding  that  it  (Discovery)  had 
failed  to  otherwise  comply  with  the 
requirements  of  section  505(b)(2)  of  the 
act." 

Notwithstanding  the  statutory 
prohibition  against  Discovery  using 


**  Somerset's  exclusivity  period  expired  on  June 
6. 1994.  This  fact  is  not  relevant  to  this  proceeding 
because  I  am  reviewing  an  application  that  was 
filed  before  that  date.  I  express  no  view  as  to  the 
significance  of  the  safety  and  effectiveness  data  in 
NDA  19-338  (Eldepryl®)  for  Discovery's 
application  because  that  question  is  not  before  me. 

'*  Absent  a  right  of  reference.  Discovery  would 
have  had  to  comply  with  other  requirements  of 
section  S0S(bH2)  of  the  act,  including  that 
Discovery  submit  a  certification  that  the  patent  for 
Eldepryl®  did  not  apply,  which  it  did  not  do. 


safety  data  contained  in  the  Eldepryl® 
NDA,  Discovery's  admission  that  its 
product  is  different  than  Eldepryl® 
alone  is  fatal  to  its  argiunent  that  the 
safety  of  Deprenyl  could  be  established 
by  comparing  it  to  the  approved 
product,  Eldepryl®.  Therefore,  I  find  no 
merit  to  the  first  of  Discovery's  three 
assertions  on  the  safety  of  Deprenyl. 

2.  Discovery  Submitted  29  Trials  that 
Showed  Deprenyl  to  be  Safe 

In  its  response  to  the  NOOH, 
Discovery  asserted  that  its  product  "has 
been  proven  safe  in  over  30  years  of 
clinioal  use,"  and  that  Deprenyl  "has 
unequiv(x:ally  proven  to  be  one  of  the 
safest,  if  not  the  safest  product  to  take" 
for  the  treatment  of  Alzheimer's  disease 
(Discovery  response,  pp.  31, 40). 
Discovery  did  not  present  any  safety 
studies  in  its  response.  Instead,  it  stated 
that: 

it  saw  absolutely  no  rationale  for 
conducting  clinical  safety  tests  with 
deprenyl,  when  [Discovery)  submitted  at 
least  29  trials  (in  its  NDA)  that  stated,  in 
essence,  that  deprenyl  is  safer  than  most 
pharmaceuticals  on  the  market  (and]  safer 
than  raw  seafood  or  uncooked  hesh  fruits 
and  vegetables  *   *   *. 
Discovery  response,  p.  31 
Discovery  did  not  identify  which  of  the 
171  published  studies  it  submitted  in  its 
NDA  were  the  29  that  it  believed 
established  the  safety  of  Deprenyl. 

As  stated  in  the  NOOH,  Discovery 
could  have  established  the  safety  of 
Deprenyl  in  its  NDA  in  two  ways.  Either 
it  could  have  performed  and  submitted 
the  necessary  toxicological  and 
pharmacological  studies  on  its  prtxiuct, 
or  it  could  have  submitted  clinical  data 
to  obviate  the  need  for  such  data.  In  its 
response.  Discovery  does  not  contest  the 
absence  of  pharmacological  or 
toxicological  studies  in  its  NDA. 
Discovery  does,  however,  assert  that  it 
submitted  29  studies  in  its  NDA  that 
established  the  safety  of  Deprenyl. 

hi  the  NOOH,  FDA  explained  that  it 
could  not  accept  any  of  the  171 
published  studies  submitted  in  NDA 
20-242  as  evidence  of  the  safety  of 
Discovery's  product  because  none  of  the 
studies  used  Discovery's  product.  Any 
study  purporting  to  compare  the  safety 
of  Discovery's  product  to  other 
pharmaceutical  pnxlucts  on  the  market, 
or  to  raw  seafood  and  imcooked  fresh 
fruits  and  vegetables,  would  have  to  use 
Discovery's  product  as  a  test  article  or 
one  shown  to  be  bioequivalent  to 
Discovery's  product.  Because  none  of 
the  published  studies  submitted  in  NDA 
20-242  used  Discovery's  product,  and 
Discovery  did  not  submit  any 
information  showing  that  any  of  the  test 
articles  used  in  the  studies  was 
bioequivalent  to  its  product,  none  of  the 


studies  could  be  used  to  make  such 
comparisons  nor  to  reach  such 
conclusions. 

In  its  response.  Discovery  did  not 
challenge  FDA's  statements  in  the 
NOOH  that  NDA  20-242  failed  to 
contain  any  safety  studies  of  Deprenyl, 
preclinical  or  clinical,  and  that  the  171 
studies  it  submitted  were  not  conducted 
using  its  product.  Discovery  thus  fails  to 
raise  an  issue  of  fact  requiring  a  hearing 
(§§  12.24(b)(1)  and  314.200(g)). 
Discovery's  mere  assertions  that  its 
product  has  been  proven  safe;  that  it  is 
has  been  proven  to  be  one  of  the  safest 
products  to  take  for  the  treatment  of 
Alzheimer's  disease;  that  it  is  safer  than 
most  pharmaceuticals  on  the  market; 
and  that  it  is  safer  than  raw  seafood  or 
imcooked  fresh  fi^its  and  vegetables  are 
not  sufficient  to  raise  a  genuine  and 
substantial  issue  of  fact  requiring  a 
hearing,  §§  12.24(b)(2)  and  314.200(g). 
or  to  establish  the  safety  of  its  product. 
Therefore,  I  find  that  Discovery's  second 
allegation  is  also  without  merit. 

3.  FDA's  Analytical  Evidence  Showed 
Deprenyl  to  be  Safe 

Finally,  Discovery  asserted  that  FDA 
had  collected  a  sample  of  50  bottles  of 
its  pnxluct  during  an  FDA  inspection  of 
Discovery  and  had  "conveniently"  left 
the  results  out  of  the  NOOH,  implying 
that  the  results  were  favorable  to 
Discovery.  Discovery  submitted  no 
evidence  that  FDA  had  performed  any 
safety  studies  using  the  sample  it 
collected  from  Discovery  (Discovery 
response,  p.  33). 

FDA  has  no  obligation  to,  nor  does  it, 
use  the  results  of  tests  performed  on 
samples  that  it  collects  during  an 
inspection  as  a  substitute  for  safety 
studies  conducted  by  a  sponsor  in 
support  of  approval  of  a  new  drug 
product  The  act  places  the  burden  of 
establishing  the  safety  of  a  new  drug  on 
the  NDA  sponsor,  not  FDA  (section 
505(b)(1)  of  the  act). 

Moreover,  with  respect  to  the  sample 
of  Discovery's  product  collected  by  FDA 
investigators,  in  its  response  to  the 
NOOH  Discovery  admitted  that  it  "held 
back  DELIBERATELY,  due  to 
MISTRUST,  the  PUREST  UQUID 
DEPRENYL  product  [from  the  FDA 
investigators]  which  would  have  been 
put  into  (its)  production  runs" 
(Discovery  response,  p.  8  (emphasis  in 
original)).  Thus,  notwithstanding  the 
fact  that  the  act  places  the  burden  for 
safety  studies  on  the  applicant,  even  if 
FDA  did  perform  safety  studies  using 
the  sample  collected  during  the 
inspection,  such  studies  could  not 
demonstrate  the  safety  of  the  form  of  the 
product  that  Discovery  itself  says  that  it 
uses.  Thtis,  Discovery's  third  assertion 


neither  suggests  the  existence  of  an 
issue  of  fact  that  would  justify  a  hearing 
nor  the  existence  of  evidence  to 
establish  the  safety  of  Discovery's 
product. 

In  sum,  Discovery  offered  no  evidence 
in  its  response  to  challenge  FDA's 
conclusion  in  the  NOOH  that  NDA  20- 
242  was  not  approvable  because  it  failed 
to  contain  any  safety  studies  of 
Deprenyl,  preclinical  or  clinical,  or  that 
the  studies  it  submitted  as  part  of  its 
NDA  were  not  acceptable  as  evidence  of 
Deprenyl's  safety  because  the  studies 
were  not  conducted  with  its  product. 
Mere  assertions  that  Discovery's  product 
is  safe  are  insufficient  to  raise  a  genuine 
and  substantial  issue  of  fact  requiring  a 
hearing.  Discovery's  failure  to  present 
any  evidence  establishing  the  safety  of 
its  product  requires,  in  and  of  itself, 
summary  judgment  against  Discovery 
and  disapproval  of  NDA  20-242 
(§§  12.24(b)(1)  and  (b)(2),  314.200(g). 
and  section  50S(d)(4)  of  the  act). 

D.  Evidence  of  Effectiveness 

In  addition  to  evidence  of  safety,  to 
obtain  approval  of  NDA  20-242, 
Discovery  was  required  to  submit, 
among  other  information,  full  reports  of 
investigations  that  were  made  to  show 
whether  or  not  Deprenyl  is  effective  in 
use  (section  505(b)(1)  of  the  act  and 
§314.50). 

In  its  NDA,  Discovery  proposed  to 
label  Deprenyl  as  effective  for  the 
treatment  of  Alzheimer's  disease  and 
claimed  that  its  product  demonstrated  a 
"quantitative  and  qualitative 
improvement  in  cognitive  functions  of 
Alzheimer's  patients  as  a  result  of  the 
inhibition  of  MAO-B  activity."  To 
support  the  statutory  requirement  for 
adequate  and  well-controlled  studies 
that  demonstrate  the  effectiveness  of 
Deprenyl,  Discovery  submitted  in  its 
NDA  reprints  from  171  articles 
published  in  the  medical  and  scientific 
literature,  specific:ally  identifying  in  the 
table  of  contents  12  of  these  171  articles 
as  evidence  of  the  effectiveness  of 
deprenyl  citrate  in  the  treatment  of 
Alzheimer's  disease. 

In  the  NOOH.  FDA  explained  in 
general  why  it  could  not  accept  any  of 
the  171  published  studies  submitted  in 
NDA  20-242  as  evidence  of  the 
effectiveness  of  Deprenyl.  The  agency 
pointed  out  that  even  though  some  of 
these  articles  pertained  to  deprenyl,  not 
one  of  the  studies  used  Discovery's 
product  or  a  product  with  a  known 
bioavailability  relationship  to^ 
Discovery's  product 

Regarding  the  12  published  studies 
identified  in  the  NDA's  table  of  contents 
as  evidence  supporting  the  effectiveness 
of -Deprenyl,  the  NOOH  explained  the 


reasons  why  each  one  was  inherently 
incapable  of  being  regarded  as 
substantial  evidence  of  the  effectiveness 
of  deprenyl  citrate  in  the  treatment  of 
Alzheimer's  disease,  as  follows: 

Study  No.  1:  Mangoni,  A.  et  al., 
"Effects  of  a  MAO-B  Inhibitor  in  the 
Treatment  of  Alzheimer  Disease," 
European  Neurology.  31:100-107, 1991. 

While  finding  that  this  study 
suggested  a  positive  effect  of  L-deprenyl 
in  patients  with  Alzheimer's  disease, 
the  agency  foimd  that  the  published 
report  lacked  many  details  required  by 
FDA's  regulations  to  enable  the  agency 
to  assess  the  study,  including  data  from 
a  bioequivalence  study  that 
demonstrates  that  the  rate  and  the 
extent  of  absorption  of  Deprenyl  are 
essentially  identical  to  the  product  used 
in  the  published  study  (§§  320.21  and 
314.126(d));  a  protocol  to  determine 
whether  the  study  design  and  analysis, 
including  analysis  of  patients  not 
completing  the  study,  were  performed 
as  proposed  (§§  314.50  and 
314.126(b)(1));  the  measures  used  to 
minimize  bias  in  the  study  such  as  the 
details  of  randomization,  blinding, 
maintenance  of  patient  assignment 
code,  including  an  explanation  for  the 
unequal  number  of  patients  treated  with 
the  drug  versus  the  number  receiving  a 
placebo  (§  314.126(b)(5);  and  copies  of 
case  report  forms  or  data  fabulatitMis, 
and  individual  patient  data  on  safety 
and  effectiveness  measures  (§§314.50 
and  314.126(a)). 

Study  No.  2:  Knoll.  J..  J.  Dallo.  and  T. 
T.  Yen:  "Striatal  Dopamine,  Sexual 
Activity  and  Lifespan.  Longevity  of  Rats 
Treated  With  (-)  Deprenyl,"  Life 
Sciences.  45:525-531, 1989.  Iliis  study 
was  not  an  adequate  and  a  well- 
controlled  clinical  study  of  the 
efiiectiveness  of  deprenyl  citrate  in  the 
treatment  of  Alzheimer's  disease 
because  it  was  a  study  in  rats  and  not 
a  clinical  (human)  study. 

Study  No.  3:  Heinonen.  E.  H.  et  al., 
"Pharmacokinetics  and  Metabolism  of 
Selegiline,"  Acta  Neurologica 
Scandinavia,  126:93-99, 1989.  This 
study  was  not  an  adequate  and  a  well- 
controlled  clinical  study  of  the 
effectiveness  of  deprenyl  citrate  in  the 
treatment  of  Alzheimer's  disease 
because  the  clear  objective  of  the  study 
was  to  study  the  pharmacokinetics,  not 
the  effectiveness,  of  selegiline 
(deprenyl). 

Study  No.  4:  Shoulson.  I.  et  al.  (The 
Paridnson  Study  Group),  "Effect  of 
Deprenyl  on  the  Progression  of 
Disability  in  Early  Parkinson's  Disease," 
The  New  England  Journal  of  Medicine. 
321:1364-1370.  1992.  This  study  was 
not  an  adequate  and  a  well-controlled 
clinical  study  of  the  efiiactiveness  of 
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deprenyl  citrate  in  the  treatment  of 
Alzheimer's  disease  because  it  was  a 
study  of  Parkinson's,  and  not 
Alzheimer's,  disease. 

Study  No.  5:  Tariot,  P.  N.  et  al., 
"Cognitive  Effects  of  L-Deprenyl  in 
Alzheimer's  Disease," 
Psycbopharmacology,  91:489-495, 
194)7.  liiis  study  was  not  an  adequate 
and  a  well-controlled  clinical  study  of 
the  effectiveness  of  deprenyl  citrate  in 
the  treatment  of  Alzheimer's  disease 
because  there  was  no  protocol  available 
to  provide  details  of  the  study;  the  study 
did  not  use  a  randomized  concurrent 
control  or  other  means  of  assuring 
comparability  of  treatment  and  control 
groups;  the  procedures  used  to 
minimize  bias,  such  as  blinding,  were 
not  described;  and  the  test  drug  was  not 
identified. 

Study  No.  6:  Tariot,  P.  N.  et  al..  "L- 
Deprenyl  in  Alzheimer's  Disease: 
Preliminary  Evidence  for  Behavioral 
Change  With  Monoamine  Oxidase  B 
Inhibition,"  Archives  of  General 
Psychiatry.  44:427-433. 1987.  This  was 
a  preliminary  report  of  the  data  from  the 
Tariot  study  described  under  Study  No. 
5  above.  Therefore,  it  suffers  from  the 
same  deficiencies  cited  above. 

Study  No.  7:  Tariot,  P.  N.  et  al., 
"Tranylcypromine  Compared  With  L- 
Deprenyl  in  Alzheimer's  Disease," 
Journal  of  Clinical 

Psychophannacology,  8:23-27, 1988. 
This  study  was  not  an  adequate  and  a 
well-controlled  clinical  study  of  the 
effectiveness  of  deprenyl  citrate  in  the 
treatment  of  Alzheimer's  disease 
because  its  primary  piupose  was  to 
investigate  tranylcypromine,  a  drug  of 
unknown  effectiveness  in  the  treatment 
of  Alzheimer's  disease. 

Study  No.  8:  Sunderland.  T.  et  al., 
'T)ose-Dependent  Effects  of  Deprenyl  on 
CSF  Monoamine  Metabolites  in  Patients 
With  Alzheimer's  Disease," 
Psychophannacology.  91:293-296, 
19iiB7.  "This  study  was  not  an  adequate 
and  a  well-controlled  clinical  study  of 
the  effectiveness  of  deprenyl  citrate  in 
the  treatment  of  Alzheimer's  disease 
because  the  clear  objective  of  the  study 
was  to  study  the  pharmacokinetics,  not 
the  effectiveness,  of  deprenyl. 

Study  No.  9:  Konradi,  C.  P.  Riederer. 
and  M.  B.  H.  Youdim.  "Hydrogen 
Peroxide  Enhances  the  Activity  of 
Monoamine  Oxidase  Type-B  But  Not  of 
Type^A:  A  Pilot  Study,"  Journal  of 
Neural  Transmission.  Suppl.  22:61-73, 
1986.  This  study  was  not  an  adequate 
and  a  well-controlled  clinical  study  of 
the  efEactiveness  of  deprenyl  citrate  in 
the  treatment  of  Alzheimer's  disease 
because  its  primary  purpose  was  the 
study  of  the  eSiacts  in  certain  tissues  of 
hydrogen  peroxide,  not  deprenyl  citrate. 


and  it  was  not  a  clinical  study,  i.e.,  a 
study  in  human  patients  with  the 
disease  intended  to  be  treated. 

Study  No.  10:  Maurizi.  C.  P..  "The 
Therapeutic  Potential  for  Tryptophtm 
and  Melatonin:  Possible  Roles  in 
Depression,  Sleep.  Alzheimer's  Disease 
and  Abnormal  Aging,"  Medical 
Hypotheses,  31:233-242, 1990.  This 
review  article  was  not  an  adequate  and 
a  well-controlled  clinical  study  of  the 
effectiveness  of  deprenyl  citrate  in  the 
treatment  of  Alzheimer's  disease 
because  it  was  not  the  report  of  an 
investigation,  and  moreover,  it  did  not 
even  mention  the  drugs  deprenyl  or 
selegiline. 

Study  No.  11:  KnoU.  J.,  "The  (- 
)Deprenyl-Medication:  A  Strategy  To 
Modulate  the  Age-Related  Decline  of  the 
Striatal  Dopaminergic  System."  Journal 
of  the  American  Geriatric  Society. 
40:839-847.  1992.  This  review  article 
was  not  an  adequate  and  a  well- 
controlled  clinical  study  of  the 
effectiveness  of  deprenyl  citrate  in  the 
treatment  of  Alzheimer's  disease 
because  it  was  not  the  report  of  cm 
investigation. 

Study  No.  12:  Martini,  E.  et  al..  "Brief 
Information  an  Early  Phase-EI  Study 
With  Deprenyl  in  E)emented  Patients." 
Pharmacopsychiatry.  20:256-257,  1987. 
This  11-patient  uncontrolled  study  was 
not  an  adequate  and  a  well-controlled 
clinical  study  of  the  effectiveness  of 
deprenyl  citrate  in  the  treatment  of 
Alzheimer's  disease  because  it  was  not 
the  report  of  an  investigation  that 
permitted  a  valid  comparison  mth  a 
control. 

In  its  response  to  the  NOOH, 
Discovery  did  not  challenge  FDA's 
statement  that  none  of  the  171  articles 
contained  in  NDA  20-242  involved 
studies  that  used  its  product  or  a 
product  with  a  known  bioavailability 
relationship  to  its  product.  Nor  did  it 
challenge  the  reasons  cited  in  the 
NOOH  as  to  why  the  12  published 
studies  that  it  highlighted  in  its  NDA 
were  not  adequate  to  support  evidence 
of  the  effectiveness  of  Discovery's 
product. 

Instead,  Discovery  submitted  abstracts 
of  studies  Nos.  1  and  5;  quoted  from 
study  articles  Nos.  1  and  5;  and  merely 
asserted  that:  (1)  "the  trial  publications 
submitted  by  (Discovery),  not  only 
should  indicate  to  any  normal  human 
being  that  deprenyl  is  effiective  in 
Alzheimer's  Disease  •   *   *.";  (2)  "[ajll 
journal  trials  submitted  referenced 
definite  improvement  in  people  afflicted 
with  Alzheimer's  Disease  treated  with 
deprenyl  since  1985";  and  (3)  "Not  only 
has  the  product  unequivocally  proven  to 
be  effective  in  the  treatment  of 
Alzheimer's,  but  has  unequivocally 


proven  to  be  one  of  the  safest,  if  not  the 
safest  product  to  take"  (EHscovery 
response,  pp.  36  and  39—40). 

Discovery's  responses  fail  to  raise  a 
genuine  and  substantial  issue  of  fact 
requiring  a  hearing.  First,  the  abstracts 
of  studies  Nos.  1  and  5  provided  by 
Discovery  in  its  response  included  no. 
new  information  that  had  not  already 
been  submitted  in  the  NDA.  Second, 
Discovery  did  not  explain  how  or  why 
the  quoted  statements  frova  the  studies 
already  submitted  and  reviewed  by  FDA 
should  be  found  adequate  to  fulfill  the 
statutory  requirements  for  adequate  and 
well-controlled  studies  of  the 
effectiveness  of  its  product.  Third, 
Discovery's  response  consisted  of  mere 
allegations  that  its  product  was 
effective.  A  hearing,  therefore,  is  not 
required  (§§  12.24(b)(1)  and  (b)(2)  and 
314.200(g)). 

Discovery  also  alleged  in  its  response 
that:  (1)  FDA  did  not  review  all  2.000 
pages  of  the  171  published  articles 
submitted  in  the  NDA.  and  (2)  that  FDA 
reviewed  NDA  20-242  based  upon  an 
incorrect  table  of  contents  instead  of  an 
amended  table  of  contents  submitted 
after  its  NDA  was  filed  over  protest. 

Regarding  the  first  allegation.  FDA 
advised  Discovery  in  its  "not 
approvable  letter"  dated  August  20, 
1993.  that  it  had  reviewed  the  published 
literature  provided  in  its  application. 
(See  letter  dated  August  20,  1993,  fitim 
Robert  Temple  to  James  T.  Kimball,  p. 
3.)  Discovery  did  not  submit  any 
evidence  to  challenge  this  statement. 
Therefore,  it  did  not  justify  a  hearing 
(§§  12.24(b)(2)  and  314.200(g)). 

Regarding  the  second  allegation, 
notwithstanding  the  fact  that  FDA  was 
only  obligated  to  review  NDA  20-242  as 
filed  over  protest,  even  if  FDA  were  to 
have  reviewed  the  amended  table  of 
contents,  it  would  not  have  altered 
FDA's  review  of  the  material  that  was 
filed.  As  stated  in  its  letter  to  Discovery, 
FDA  had  reviewed  the  studies  that 
Discovery  submitted  in  its  NDA,  and 
Discovery  did  not  identify  any  specific 
evidence  or  specific  studies  that  FDA 
failed  to  review  that  addressed  the 
deficiencies  in  NDA  20-242  raised  in 
the  NOOH.  Discovery's  response, 
therefore,  consisted  of  mere  allegations, 
which  do  not  raise  a  genuine  and 
substantial  issue  of  fact  requiring  a 
hearing  (§§  12.24(b)(2)  and  314.200(g)). 

Moreover.  Discovery's  failure  to 
challenge  substantively  FDA's  assertion 
that  none  of  the  171  studies  related  to 
the  effectiveness  of  its  product  or  to  a 
product  with  a  known  bioavailability 
relationship  to  its  product  deprives 
Discovery's  allegation  of  significance  as 
far  as  justifying  a  hearing  is  concerned. 
If  FDA  had  failed  to  review  any  of  the 


171  studies  submitted,  such  a  failure 
would  be  significant  if  Discovery  had 
alleged  that  FDA's  failure  had  caused  it 
to  miss  evidence  that  would  justify 
granting  the  NDA.  Discovery  makes  no 
such  claim.  Thus,  Discovery  has  not 
presented  an  issue  that  warrants  a 
hearing  (§§  12.24(b)(4)  and  314.200(g)). 

Finally,  Discovery  alleged  that  FDA 
approved  a  different,  more  dangerous, 
and  less  effective  product  than 
Discovery's  product  for  the  treatment  of 
Alzheimer's  disease  when  it  approved 
Tacrine  Hydrochloride  (Cognex®  . 
Parke-Davis)  (Discovery  response,  p. 
41).  FDA's  approval  of  another  drug 
product  is  irrelevant  to  the  question  of 
whether  NDA  20-242  meets  the 
reqtiirements  in  section  505(b)  of  the  act 
and  §314.50.  FDA  approval  of  another 
drug  product  does  not  exempt 
Discovery's  NDA  frtim  compliance  with 
the  new  drug  provisions  of  the  act. 
Discovery's  allegations,  therefore,  do  not 
raise  a  genuine  and  substantial  issue  of 
fact  regarding  FDA's  proposal  to  refuse 
to  approve  NDA  20-242  because  it 
failed  to  contain  information  required 
by  section  505(b)  of  the  act  and  §  314.50. 
A  hearing,  therefore,  is  not  required 
(§§  12.24(b)(1)  and  314.200(g)). 

In  sum.  Discovery  failed  to  raise  a 
genuine  and  substantial  issue  of  fact 
regarding  FDA's  findings  in  the  NOOH 
that  Discovery  had  failed  to  comply 
with  the  requirements  of  section 
505(b)(1)(A)  of  the  act  and  §  314.50. 
Thus,  FDA's  findings  stand 
unchallenged.  Discovery's  failure  to 
present  any  evidence  establishing  the 
effectiveness  of  its  product  requires,  in 
and  of  itself,  summary  judgment  against 
Discovery  and  disapproval  of  NDA  20- 
242  (section  505(d)(5)  of  the  act). 

E.  Methods.  Facilities,  and  Controls 

To  gain  approval  of  its  NDA, 
Discovery  was  required  to  submit 
information  in  NDA  20-242  that  the 
methods  to  be  used  in,  and  the  facilities 
and  controls  used  for,  the  manufacture, 
proc^ing,  packing,  and  holding  of  the 
drug  substance  and  the  drug  product 
were  adequate  to  preserve  the  identify, 
strength,  qualify,  purify,  stabilify,  and 
bioavailabilify  of  the  drug  substance  and 
the  drug  product  (§  314.50(d)(l)(i)  and 
(d)(l)(ii)(a)). 

In  the  NOOH.  FDA  stated  that  the* 
deficiencies  in  Discovery's  NDA  related 
to  the  drug  substance  included  a  lack  of 
information  concerning  the  methods 
used  in  the  synthesis,  extraction, 
isolation,  and  purification  of  the  new 
drug  substance  to  determine  its  identify, 
strength,  qualify,  and  purify.  With 
respect  to  the  drug  product,  the  NOOH 
stated  that  Discovery's  NDA  lacked 
information  about  the  drug  product 
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components,  composition,  and 
formulation;  how  the  drug  product  was 
to  be  manufactured;  the  laboratory 
methods  to  be  used  to  test  the  drug 
product,  including  validation  of  the  test 
methods;  and  the  product  container 
system  and  packaging  to  be  used  for  the 
dru^  product 

Discovery's  reply  to  this  issue  appears 
on  pp.  42-43  and  50-53  of  its  response 
and  consists  of  the  following: 

1.  With  respect  to  the  absence  of 
information  in  NDA  20-242  about  the 
methods,  facilities,  and  controls  used 
for  the  manufacture  of  Deprenyl, 
Discovery  stated  in  its  response  that, 
"The  absolute  facts  are  that  the  FDA 
inspectors,  who  spent  four  days  at 
(Discovery's)  faciUfy,  found  none  of  the 
above,"  and  that  "[tjhe  FDA  inspection 
of  February.  1993  confirmed  the 
methods  and  procedures  used  by 
(Discovery)  in  the  formulation  and 
bottling  of  the  product  exceeded  FDA 
standards"  (Discovery  response,  pp.  42 
and  51). 

Discovery's  response  did  not  address 
the  deficiency  in  NDA  20-242  that  was 
cited  in  the  NOOH.  In  the  NOOH,  FDA 
stated  that  NDA  20-242  failed  to 
contain  certain  information  concerning: 
The  drug  substance;  the  drug  product; 
methods  validation;  stabilify  data; 
establishment  locations;  and  an 
environmental  assessment.  In  its 
response.  Discovery  did  not  challenge 
that  this  information  was  not  included 
in  its  NDA.  Discovery,  therefore,  biled 
to  raise  a  genuine  and  substantial  issue 
of  fact  requiring  a  hearing  (§§  12.24(b)(1) 
and  314.200(g)).  Without  this 
information,  it  obviously  was  not 
possible  for  FDA  to  do  the  type  of 
evaluation  that  was  necessary  to  assess 
the  safefy  and  efiiectiveness  of  a  new 
drug. 

2.  "(T]he  method  used  in  the 
manufacture  of  deprenyl  by  (Discovery] 
is  a  trade  secret.  It  was  kept  so  due  to 
the  total  mistrust  of  the  FDA  •  •  •  •• 
(Discovery  response,  p.  50). 

Discovery's  response  is  an  admission 
that  it  did  not  provide  FDA  with 
information  about  the  manufacture  of 
Deprenyl.  Such  information  is  required 
to  be  in  an  NDA  by  the  act  (section 
505(bKl)(D)  of  the  act).  Because 
Discovery's  response  does  not  challenge 
the  absence  of  such  information  in  NDA 
20-242,  Discovery's  response  does  not 
raise  a  genuine  and  substantial  issue  of 
fact  requiring  a  hearing  (§§  12.24(b)(1) 
and  314.200(g)).  Moreover,  Discovery 
conceded  that  its  application  did  not 
comply  with  the  act. 

3.  "'The  evidence  submitted  to  the 
FDA  unequivocally  proved  that 
(Discovery's]  deprenyl  is  deprenyl" 
(Discovery  response,  p.  51). 


Discovery's  response  did  not 
challenge  FDA's  statements  in  the 
NOOH  that  NDA  20-242  lacked  the 
information  about  the  drug  substance 
and  the  drug  product  required  by 
S314.50(d)(l)(i)  and  (d)(l)(ii){a). 
Discovery's  response,  therefore,  does 
not  raise  a  genuine  and  substantial  issue 
of  fact  requiring  a  hearing  (§§  12.24(b)(1) 
and  314.200(g)). 

4.  "How  a  product  is  manufactured 
should  be  of  no  concern  to  the  FDA, 
only  the  purity  of  the  end  product(,]" 
and  "[t]he  methods  of  manufecture,  in 
essence,  mean  absolutely  nothing,  as 
long  as  the  end  product  is  a  pure  and 
chemically  correct  product"  (Discovery 
response,  pp.  50-51). 

FDA  is  required  by  statute  to  review 
the  manufacturing  process  of  a  new 
drug  in  its  review  of  an  NDA  (section 
505(d)(3)  of  the  act).  In  addition. 
Congress  has  recognized  the  connection 
between  the  purity  of  a  drug  and  the 
maimer  in  which  it  is  manufactured  by 
the  fact  that  any  drug  not  manufactiued 
in  conformity  with  current  good 
manufacturing  practices  is  deemed 
adulterated  (section  501(a)(2)(B]  of  the 
act  (21  U.S.C.  351(a)(2)(B))).  Discovery's 
response,  therefore,  does  not  raise  an 
issue  of  fact,  §§  12.24(b)(1)  and 
314.200(g),  but  concedes  that  it  has  not 
complied  with  the  act.  If  Discovery 
wishes  to  change  the  law  as  to  whether 
how  a  product  is  manufactured  is  of 
significance,  its  venue  is  the  Congress. 
I  must  enforce  the  act  as  written,  and 
given  that  state  of  affairs,  the  record 
establishes  that  Discovery's  application 
is  deficient 

5.  "(Discovery]  is  fully  prepared  to 
prove  that  if  a  product,  is  a  product 
chemically,  then  it  unequivocally  is  that 
product"  (Discovery  response,  p.  43). 

Discovery's  response  does  not 
challenge  FDA's  statement  in  the  NOOH 
that  Discovery's  NDA  lacked  the 
information  required  by  the  act  The  fact 
that  Discovery  is  fully  prepiired  to  prove 
its  statement  is  insufficient  to  raise  a 
genuine  and  substantial  issue  of  fact 
The  opportunity  to  offer  evidence  in 
support  of  its  assertion  was  in  response 
to  the  NOOH.  Discovery's  response, 
therefore,  does  not  raise  a  genuine  and 
substantial  issue  of  fact  requiring  a 
hearing  (§§  12.24(b)(1)  and  314.200(g)). 

6.  Regarding  the  absence  of  an 
environmental  statement  in  its  NDA 
Discovery  stated  that: 

[Tjhe  EPA  stated  that  the  manuCMrtiiring 
methods  of  Liquid  Deprenyl  Citrate  being 
used  by  [Discovery]  did  aot  warrant  on 
inspection,  and  that  the  EPA  would  not 
inspect  [Discoveryj  as  [Discoveiy]  was  in 
total  compliance.  The  FDA's  duplication  of 
the  EPA's  jurisdiction  is  ludicrous  and  totally 
redundant 
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Discovery  response,  p.  52 

FDA  regulations  require  an  NDA  to 
contain  an  environmental  assessment 
under  21  CFR  25.31,  or  a  claim  for 
exclusion  under  21  CFR  25.24 
(§314.50(d)(l](iii)  and  21  CFR 
25.22(a)(14)). 

In  the  NOOH.  FDA  stated  that 
Discovery  had  not  claimed  exclusion, 
and  that  NDA  20-242  was  facially 
unresponsive  to  FDA's  regulatory 
requirement  in  that  it  was  lacking 
identification  of  the  chemical 
substances  that  were  the  subject  of  the 
assessment.  Discovery's  response, 
therefore,  that  FDA's  requirements  are 
duplicative  of  the  Environmental 
Protection  Agency's  (EPA's) 
requirements,  raises  an  issue  of  law 
rather  than  an  issue  of  fact,  which  does 
not  require  a  hearing  (§§  12.24(b)(1)  and 
314.200(g)). 

Furthermore,  Discovery's  response 
amounts  to  a  request  that  FDA  ignore 
the  requirements  of  its  existing 
regulations.  Discovery's  response, 
therefore,  is  inconsistent  with  the 
provisions  of  FDA's  regulatory 
requirements  and,  therefore,  is  wrong  as 
a  matter  of  law. 

FDA's  enviroimiental  assessment 
regulations  were  issued  to  implement 
the  requirements  of  EPA,  under  which 
each  agency  must  assess  the  effects  of  its 
acUons  (40  CFR  1506.5(b)  and  21  CFR 
part  25).  Nothing  in  what  Discovery 
reports  EPA  as  saying  is  in  derogation 
of  that  fact.  Therefore,  there  is  no  merit 
to  Discovery's  claim,  and  I  find  that 
Discovery's  application  is  deficient  in 
this  regard.  Thus,  Discovery  failed  to 
raise  an  issue  of  fact  that  would  justify 
a  hearing  (§§  12.24(b)(5)  and 
314.200(g)). 

7.  FDA  failed  to  post  the  results  of  its 
analysis  of  a  sample  of  50  bottles  of 
Discovery's  product  collected  during  its 
February  1993,  inspection  of  Discovery 
(Discovery  response,  p.  42). 

With  respect  to  the  sample  of 
Discovery's  product  collected  by  FDA 
investigators,  Discovery  cannot 
seriously  suggest  that  FDA  would  use 
this  sample  to  establish,  itself,  the  safety 
and  eSiectiveness  of  Discovery's 
product.  First,  as  stated  above,  in  its 
response  to  the  NOOH,  Discovery 
admitted  that  it  "held  back 
DELIBEKATELY,  due  to  MISTRUST, 
the  PUREST  UQUID  DEPRENYL 
product  [from  the  FDA  investigators] 
which  would  have  been  put  into  (its) 
production  runs"  (Discovery  response, 
p.  8  (emphasis  in  original)). 
Consequently,  even  if  FDA  were  to  test 
the  sample  provided  by  Discovery  for 
safety  or  effectiveness.  Discovery's 
admission  that  it  did  not  provide  FDA 
with  the  most  potent  formulation  of  its 


drug  product  would  render  worthless 
any  such  test  results  and  render  the 
issue  not  determinative  of  the 
approvability  of  NDA  20-242.  Thus, 
Ihscovery  failed  to  raise  an  issue  of  fact 
that  would  justify  a  hearing 
(§§  12.24(b)(1)  and  314.200(g)). 

Second,  as  a  matter  of  law,  the  statute 
places  these  burdens  on  the  applicant. 
Thus,  I  find  this  allegation  to  be  utterly 
without  merit  or  probative  value 
(section  505(b)  of  the  act). 

In  sum.  Discovery's  response  either 
does  not  challenge  FDA's  conclusion 
that  NDA  20-242  lacked  tbe  information 
required  by  section  505(b)(1)  of  the  act 
and  §  314.50(d)(1)  or  requests  an  action 
inconsistent  with  the  requirements  of 
the  act.  Discovery  thus  fails  to  raise  a 
genuine  and  substantial  issue  of  fact 
requiring  a  hearing  (§§  12.24(b)(1)  and 
(b)(5)  and  314.200(g)). 

Discovery's  failure  to  include 
information  regarding  the  methods, 
facilities,  and  controls  to  be  used  for  the 
manufactiu^  and  control  of  Deprenyl  in 
NDA  20-242  requires,  in  and  of  itself, 
summary  judgment  against  Discovery 
and  refusal  to  approve  NDA  20-242 
(section  505(d)(3)  of  the  act). 

F.  Drug  Product  Labeling 

In  the  NOOH,  FDA  stated  that,  among 
other  deficiencies  related  to  the 
proposed  labeling  of  Deprenyl,  NDA  20- 
242  did  not  contain  copies  of  the 
labeling  to  be  used  for  the  packaged 
drug  product,  as  required  by 
§  314.50(e)(2)(ii),  and  did  not  contain 
copies  of  the  labeling  to  be  used  for  the 
shipment  and  storage  of  the  bulk  drug 
substance,  as  required  by 
§§  314.125(b)(8)  and  201.122. 

In  its  response.  Discovery  did  not 
challenge  the  accuracy  of  FDA's 
statements  in  the  NOOH.  Instead, 
Discovery  contended  that  FDA  had  not 
addressed  any  specific  problem 
regarding  the  labeling  of  Deprenyl  in  the 
NOOH,  except  to  state  that  Discovery 
had  proposed  labeling  of  Deprenyl  for 
over-the-counter  marketing,  as  opposed 
to  distribution  by  prescription. 

Discovery's  contention  that  FDA  did 
not  address  in  the  NOOH  any  specific 
labeling  deficiencies  associated  with 
NDA  20-242  is  belied  by  the  NOOH 
itself,  hi  the  NOOH  (59  FR  26239  at 
26243),  FDA  listed  three  labeling 
deficiencies  associated  with  NDA  20- 
242. 1  find,  therefore,  that  Discovery's 
contention  is  an  error  of  fact.  Thus, 
Discovery  failed  to  raise  an  issue  of  fact 
that  would  justify  a  hearing 
(§§  12.24(b)(1)  and  314.200(g)). 

Discovery's  contention  that  FDA 
raised  the  marketing  status  of  Deprenyl 
in  the  NOOH  is  also  belied  by  the 
NOOH  itself.  The  marketing  status  of 


Deprenyl  was  not  raised  in  the  NOOH. 
The  record  does,  however,  reflect  that 
FDA  raised  the  issue  on  p.  12  of  its  "not 
approvable"  letter  to  Discovery,  dated 
August  20,  1993,  under  the  heading 
"Proposed  Marketing  Status."  I  find, 
therefore,  that  Discovery's  contention  is 
an  error  of  fact.  Thus,  Discovery  failed 
to  raise  an  issue  of  fact  that  would 
justify  a  bearing  (§§  12.24(b)(1)  and 
314.200(g)). 

Discovery  also  alleged  in  its  response 
that  FDA  rewrote  the  labeling  for 
Somerset  when  Somerset's  labeling  and 
packaging  for  Eldepryl®  were  found  to 
be  deficient — Discovery  response,  p.  53 
and  exhibit  10  (including  a  copy  of  a 
letter  from  FDA  to  Somerset  to  which 
FDA  attached  a  revised  package  insert 
for  Eldepryl®). 

Because  Discovery's  response  does 
not  challenge  FDA's  finding  in  the 
NOOH,  it  fails  to  raise  a  genuine  and 
substantial  issue  of  fact  requiring  a 
hearing.  Furthermore,  evidence  that 
FDA  revised  labeling  submitted  in  an 
NDA  by  another  applicant  does  not 
address  the  absence  of  such  required 
labeling  in  NDA  20-242  and,  therefore, 
is  not  determinative  with  respect  to  the 
approvability  of  NDA  20-242.  As  such. 
Discovery's  allegation  does  not  raise  a 
genuine  and  substantial  issue  of  fact 
requiring  a  hearing  (§§  12.24(b)(1)  and 
(b)(4)  and  314.200(g)). 

Discovery's  failure  to  include 
information  required  by  §  201.122,  in 
and  of  itself,  is  a  sufficient  basis  upon 
which  to  refuse  to  approve  NDA  20-242 
(§  314.125(b)(8)). 

G.  Bioavailability  Data 

In  order  for  Discovery  to  obtain 
approval  of  NDA  20-242,  the 
application  had  to  contain  either:  (1) 
Evidence  demonstrating  the  in  vivo 
bioavailability  of  the  drug  product,  or 
(2)  information  that  would  permit  the 
agency  to  waive  demonstration  of  in 
vivo  bioavailabilify  (§§  314.50(d)(3)  and 
320.21(a)).  In  its  NDA,  Discovery 
contended  that  it  was  entitled  to  a 
waiver  of  the  demonstration  of  in  vivo 
bioavailability  because  the  drug  and  its 
metabolites  are  not  measurable  in 
plasma  "at  their  designated  levels." 

hi  the  NOOH,  FDA  stated  that 
Discovery's  conclusion  was  incorrect, 
based  upon  two  articles  in  the  scientific 
literature  that  provided  information  on 
the  metabolites  of  selegiline  (deprenyl). 
(See,  Salonen,  J.  S.,  "Determination  of 
the  Amine  Metabolites  of  Selegiline  in 
Biological  Fluids  by  Capillary  Gas 
Chromatography,"  Journal  of 
Chromatography.  527:163-168, 1990; 
Heinonen,  E.  H.,  and  R.  Lammintausta. 
"A  Review  of  the  Pharmacology  of    ; 
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Selegiline, "  Acta  Neurologica 
Scandinavia,  Suppl.,  136:44-59, 1990.) 

In  response  to  the  NOOH,  Discovery 
merely  asserted  that. 

In  addition,  the  FDA  reverts  to  bio- 
equivalency,  and  [Discovery)  will  again 
unequivocally  state  that  Liquid  Deprenyl 
Citrate  is  selegiline,  period.  Selegiline  or 
selegiline  hydrochloride  was  used  in  all 
references.  (Discovery)  is  prepared  to  prove 
that  if  a  product,  is  a  product  chemically, 
then  it  unequivocally  is  that  product 
Discovery  response,  p.  43 

Discovery's  response,  which  referred 
to  "bio-equivalency,"  did  not  challenge 
FDA's  assertion  that  NDA  20-242- 
lacked  bioavailability  data,  nor  did  it 
challenge  the  basis  for  FDA's  conclusion 
that  bioavailabilify  data  could  not  be 
waived  because  published  scientific 
literature  demonstrated  that  the 
metabolites  of  selegiline  are  measurable. 

As  it  did  in  response  to  other  issues 
raised  by  FDA  in  the  NOOH,  Discovery 
sought  to  fulfill  its  obligation  to  provide 
the  information  required  by  the  act  and 
FDA  by  a  mere  assertion  that  its  product 
is  what  it  purports  to  be.  FDA 
regulations,  however,  require  Discovery 
to  submit  evidence  of  the  bioavailabilify 
of  its  product  or  to  obtain  a  waiver  of 
the  requirement  to  submit  such 
information.  Mere  assertions  of 
bioavailability  are  not  sufficient  to  raise 
an  issue  of  fact  or  to  fulfill  the 
requirements  for  FDA  approval  of  NDA 
20-242. 

Because  Discovery  failed  to  challenge 
FDA's  conclusion  in  the  NOOH  that  its 
NDA  failed  to  contain  required 
bioavailabilify  data,  it  failed  to  raise  an 
issue  of  fact  requiring  a  hearing 
(§§  12.24(b)(1)  and  314.200(g)). 
Discovery's  mere  assertion  that  its 
product  is  bioequivalent  to  a  drug 
substance  is  also  insufficient  to  raise  an 
issue  of  fact  requiring  a  hearing 
regarding  the  absence  of  bioavailabilify 
data  in  NDA  20-242  (§§  12.24(b)(2)  and 
314.200(g)). 

Discovery's  failure  to  include 
bioavailabilify  data  in  NDA  20-242  is  a 
sufficient  basis,  in  and  of  itself,  to  refuse 
to  approve  NDA  20-242 
(§  314.125(b)(9)). 

H.  CGMP  Requirements 

In  addition  to  the  requirement  that  an 
NDA  contain  a  description  of  the 
manufacturing  and  packaging 
procedures  and  in-process  controls 
designed  to  assure  the  identify,  strength, 
qualify,  purify,  and  bioavailabilify  of  the 
drug  substance  and  drug  product 
(§  314.50(d)(l)(i)  and  (d)(l)(ii)(a)),  FDA 
requires  that  an  applicant  be  in 
compliance  with  CGMP  as  set  forth  at 
parts  210  and  211  (§  314.125(b)(13)). 

Between  February  25  and  March  2, 
1993,  FDA  investigators  made  an 


inspection  of  Discovery's  establishment 
in  Wesley  Chapel,  FL,  and  the 
investigators  observed  numerous 
violations  of  the  CGMP  regulations.  The 
following  were  among  numerous  CGMP 
violations  observed  during  the  February 
through  March,  1993,  inspection. 

1.  Discovery  lacked  adequate  standard 
operating  procedures  with  regard  to:  (a) 
Responsibilities  of  the  qualify  control 
unit  (§  211.22);  (b)  cleaning  and 
maintenance  of  equipment  used  in 
manufacturing  products  (§  211.67);  (c) 
receipt  and  handling  of  components 

(§  211.82);  (d)  production  and  process 
control,  e.g.,  weighing  components 
(§  211>ipi);  and  (e)  in-process  controls 
or  testing  (§211.110). 

2.  Discovery  lacked  a  written  stabilify 
program.  Additionally,  Discovery  could 
locate  no  records  documenting  stabiUfy 
testing  of  selegiline  citrate  (§  211.166). 

3.  Discovery  could  nof  produce  batch 
production  records  showing 
manufacture  of  the  one  batch  produced, 
which  was  intended  by  the  firm  for  use 
in  clinical  trials  (§  211.188). 

In  its  response  to  the  NOOH, 
Discovery  asserted  that:  (1)  The  faults 
found  in  its  NDA  should  have  been 
addressed  in  the  first  90  days  during  the 
review  of  Discovery's  application;  (2) 
the  CGMP  violations  cited  in  the  NOOH 
did  not  exist  at  the  time  of  the  FDA 
inspection;  and  (3)  the  FDA 
investigators  did  not  inform  Discovery 
of  the  CGMP  violations  at  the  time  of 
their  inspection  (Discovery  response,  p. 
52). 

With  respect  to  Discovery's  first 
assertion.  Discovery's  response  did  not 
address  the  issue  raised  by  FDA  in  the 
NOOH.  FDA's  statements  regarding  this 
issue  in  the  NOOH  did  not  pertain  to 
the  contents  of  Discovery's  NDA. 
Rather,  they  concerned  the  findings  of 
an  FDA  inspection  conducted  in 
February  and  March  1993,  that  showed 
that  Discovery  was  in  violation  of  CGMP 
regulations  at  the  time  of  the  inspection. 
Thus,  the  deficiencies  could  not  have 
been  discovered  by  FDA  during  its 
review  of  Discovery's  NDA  as  asserted 
by  Discovery.  Discovery's  response  does 
not  challenge  the  issue  raised  by  FDA  in 
the  NOOH.  Thus,  1  find  that  Discovery's 
response  is  not  probative  of  the  issue 
raised  by  FDA  and.  therefore,  does  not 
raise  a  genuine  tmd  substantial  issue  of 
fact  requiring  a  hearing  (§§12.24(b)(l) 
and  314.200(g)). 

In  its  response  to  this  issue,  Discovery 
failed  to  distinguish  between 
§314.50(d)(l)(i)  and  (d)(l)(ii)(a),  which 
require  an  NDA  to  contain  certain 
information  about  the  manufacture  and 
control  of  a  new  drug  substance  and 


drug  product.ie  and  §  314.125(b)(13), 
which  permits  FDA  to  refuse  to  approve 
an  NDA  if  the  applicant's  methods, 
Dacilities,  and  controls  do  not  coriform 
to  CGMP  requirements  set  forth  at  parts 
210  and  211. 

Regarding  Discovery's  second  and 
third  assertions,  that  the  OGMP 
violations  cited  in  the  NOOH  did  not 
exist  at  the  time  of  the  FDA  inspection, 
and  that  the  FDA  investigators  did  not 
mention  the  deficiencies  to  Discovery  at 
the  time  of  the  inspection,  I  find  that  the 
record  clearly  establishes  that 
Discovery's  assertions  are  incorrect 

Contrary  to  Discovery's  assertion,  it  is 
facially  evident  from  the  record  that 
FDA  investigators  issued  a  Form  FDA 
483  (list  of  observations)  to  Mr.  James  T. 
Kimball,  President  at  the  conclusion  of 
the  inspection  on  March  2, 1993,  which 
listed  ah  of  the  above  CGMP  violations. 
Indeed,  on  p.  9  of  its  response. 
Discovery  admitted  that  it  "received  the 
FDA's  noted  deficiencies." 

Moreover,  Discovery  admitted  on  p. 
53  of  its  response  that  FDA  investigators 
"found  that  most  everything  [Discovery) 
was  doing  was  in  order,  except  for  a 
couple  of  written  GMP's  [sic]  that 
needed  to  be  amended."  On  p.  9  of  its 
response.  Discovery  further  admitted 
that  "[i]n  fact,  some  of  [Discovery's] 
procedures  were  above  FDA  standards, 
but  not  all  of  these  procediires  were 
written  into  [Discovery's)  GMP,  which 
is  a  reouirement" 

Finally,  Discovery  did  not  submit  any 
evidence  that  it  had  the  written 
procedures  in  place  during  the  March 
1993  FDA  inspection.  Discovery's  mere 
assertions  that  the  CGMP  violations  did 
not  exist,  and  that  none  had  been 
communicated  to  it  during  the  FDA 
inspection,  in  the  face  of  its  admissions 
that  CX3MP  deficiencies  did  exist,  and 
that  it  had  received  notice  of  them,  fail 
to  raise  a  genuine  and  substantial  issue 
of  fact  requiring  a  hearing  (§§  12.24(bHl) 
and  (b)(2)  and  314.200(g)). 

Discovery's  failure  to  comply  with 
CGMP  is,  in  and  of  itself,  a  sufficient 
basis  upon  which  to  refuse  to  approve 
NDA  20-242  (§314.125(b)(13)). 

m.  Findings  and  Conclusions 

Based  upon  the  above,  I  find  that 
Discovery  has  &iled  to  raise  a  genuine 
and  substantial  issue  of  fact  related  to 
the  approvabilify  of  NDA  20-242  in  its 
response  to  the  NOOH.  A  hearing, 
therefore,  is  not  required. 

Further,  I  find  that  NDA  20-242:  (1) 
Fails  to  contain  information  about 
Deprenyl  to  determine  whether  the 
product  is  safe  for  use  under  the 


>"  FDA  may  refuse  to  approve  an  NDA  that  lacks 
such  infbnnatioD  under  $  314.12S(bKl). 
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conditions  suggested  in  its  proposed 
labeling;  (2)  lacks  evidence  consisting  of 
adequate  and  well-controlled 
investigations  that  Deprenyl  will  have 
the  e£Fect  it  is  represented  to  have  in  the 
NDA;  (3)  fails  to  contain  bioavailability 
data  required  by  §  320.21;  (4)  fails  to 
contain  information  that  establishes  that 
the  methods  to  be  used  in,  and  the 
facilities  and  controls  used  for,  the 
manufacture,  processing,  packing,  or 
holding  of  the  drug  substance  and  the 
drug  product  are  adequate  to  preserve 
their  identity,  strength,  quality,  purity, 
stability,  and  bioavailability;  and  (5) 
does  not  contain  the  proposed  labeling 
for  the  bulk  drug  substance  and  the 
packaged  drug  product.  I  also  find  that 
Discovery  was  not  in  compliance  with 
FDA's  CGMP  regulations  published  at 
parts  210  and  211. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (section  505(d)) 
and  under  the  authority  delegated  to  me 
in  21  CFR  5.10.  Discovery's  request  for 
a  hearing  is  denied  and  approval  of 
NDA  20-242  U  denied. 

Dated:  February  28,  1997. 
MicluMl  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[PR  Doc.  97-8517  Filed  4-2-97;  8:45  am) 

MLUNQ  CODE  41W-ei-F 


Health  Care  Rnandng  Administration 
[HCFA-R-204) 

Agency  Information  Coiiection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  biuden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Data  Collection 


for  the  Second  Generation  Social  Health 
Maintenance  Organization 
Demonstration:  Form  No.:  HCFA-R- 
204;  Use:  The  data  collected  under  this 
effort  will  be  used  to  support  the 
operational  and  evaluation  needs  of  the 
Congressionally-Mandated  Second 
Generation  of  the  Social  Health 
Maintenance  Organization 
Demonstration.  Frequency:  On  occasion. 
Annually;  Affected  Public:  Individuals 
or  Households;  Number  of  Respondents: 
157,056;  Total  Annual  Responses: 
157,056;  Total  Annual  Hours:  133,652. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFAs  WEB  SITE  ADDRESS  at  http:// 
wMrw.hc£a.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Qearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  John  Rudolph, 
Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  March  26. 1997. 
Edwin  I.  GUtel, 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources. 

|FR  Doc.  97-8526  Filed  4-2-97;  8:45  am) 
aiUJNQCOOC  4120-a9-P 


[HCFA-R-203] 

Agency  Information  Coiiection 
Acth/ities:  Submission  for  OMB 
Review.  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 


enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Data  Collection 
Forms  for  a  Project  to  Develop  a  Case- 
Mix  Adjustment  System  for  a  National 
Home  Health  Prospective  Payment 
Program;  Form  No.:  HCFA-R-203;  Use: 
The  data  collection  from  this  form  will 
support  emalysis  of  home  health 
utilization  patterns  and  develop 
predictive  models  of  home  health 
resource  use.  That  will  serve  as  the  basis 
for  a  system  to  adjust  payments  for 
Medicare  home  health  services  for 
differences/changes  in  patient  service 
needs;  Frequency:  On  Occasion; 
Affected  Public:  Not-for-profit,  Business 
or  other  for-profit;  Number  of 
Respondents:  893,629;  Total  Annual 
Responses:  693,629;  Total  Annual 
Hours:  52,156. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFAs  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms,  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork9hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt.  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  March  11. 1997. 
Edwin ).  GUtzel. 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

[FR  Doc.  97-8525  Filed  4-2-97;  8:45  am] 

BtLUNQ  COOE  412»-<»-P 


Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  35,  United 
States  Code,  as  amended  by  the 
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Papeiwork  Reduction  Act  of  1995. 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  will  publish  periodic 
summaries  of  proposed  projects  being 
developed  for  submission  to  OMB  under 
the  Paperwork  Reduction  Act  of  1995. 
To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  call  the  ffllSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project  Performance 
Outcome  Demonstration  Study — New 

Through  Titles  VII  and  Vin  programs, 
the  Bureau  of  Health  Professions 
provides  both  policy  leadership  and 
support  for  health  professions  workforce 
enhancement  and  educational 


infrastructure  development  An 
outcome-based  performance 
measurement  system  is  central  to  the 
ability  of  the  Bureau  to  measure 
whether  program  support  is  meeting  its 
national  health  workforce  objectives, 
and  to  signal  where  program  course 
correction  is  necessary. 

In  addition,  the  Government 
Performance  and  Results  Act  (GPRA) 
requires  each  agency  to  develop 
comprehensive  strategic  plans,  to 
submit  annual  performance  plans  that 
set  specific  performance  goals  for  each 
program  activity,  and  to  report  annually 
on  the  actual  performance  achieved 
compared  to  the  performance  goals. 

The  Btueau  of  Health  Professions  has 
developed  a  comprehensive  program 
which  consists  of  cross-cutting 
indicators  designed  to  capture  the 
common  activities  across  programs, 
cluster  level  indicators  designed  to 
capture  common  activities  for  programs 
with  a  similar  focus,  and  program 
specific  indicators  designed  to  capture 
activities  which  are  specific  to  selected 
individual  programs.  At  the  core  of  the 
Bureau's  performance  measurement 
system  are  four  cross-cutting  goals  with 
respect  to  workforce  quality,  supply, 
diversity  and  distribution.  External 
customer  input  was  utilized  to  validate 
the  Bureau's  proposed  outcomes  and 
indicators,  and  to  assist  with  a 


preliminary  assessment  of  the  suitability 
of  data  sources.  A  pilot  study  of  nine 
program  sites  within  the  Washington 
metropolitan  area  was  completed  to 
determine  the  availability  of  the  data 
along  with  the  clarity  of  the  definitions 
and  instructions,  llie  results  of  the  pilot 
indicate  that  these  data  can  be  collected 
from  grantees. 

A  wider  demonstration  will  be  done 
to  assess  the  ability  of  current  grantees, 
in  the  second  year  of  the  project  period 
or  later,  to  supply  the  data  without  the 
benefit  of  a  site  visit  and  to  further 
refine  the  definitions  and  instructions. 
Since  data  are  collected  by  discipline, 
the  estimate  of  burden  hours  per 
response  is  different  for  projects  that 
involve  a  single  discipline  and  projects 
that  involve  multiple  disciplines. 

It  is  expected  that  the  data  collection 
tool  for  the  demonstration  may  be 
distributed  through  the  Internet,  as  has 
been  done  for  the  grant  application 
materials  for  these  programs,  and 
returned  to  the  Bureau  in  the  mail. 
However,  when  this  data  collection 
system  is  fully  implemented,  it  is 
expected  that  the  distribution  and 
submission  will  be  fully  automated  and 
that  the  data  collection  tool  will  be  an 
interactive  program  which  prompts 
respondents  to  report  only  those  data 
relevant  to  their  programs.  Burden 
estimates  are  as  follows: 


Type  of  respondent 


No.  of  re- 
spondents 


Responses 
per  re- 
spondent 


Burden  hours 
per  response 


Total  bur- 
den hours 


Projects  involving  a  single  discipline  . 

Projects  involving  multiple  disciplines 

Total _ 


400 

16 

416 


8 
40 
9.2 


3,200 

640 

3.840 


Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  March  27, 1997. 
J.  Henry  Montes, 

Director,  Office  of  Policy  and  Information 

Coordination. 

[FR  Doc.  97-8449  Filed  4-2-97;  8:45  am) 

BIUJNQ  COOC  4ieO-1S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  Record  of 
Decision  and  Statement  of  Findings  on 
the  Environmental  Impact  Statement 
on  Reintroduction  of  the  Mexican  Wolf 
to  its  Historic  Range  in  the 
Southwestern  United  States 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability  of  record 
of  decision. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  regtilations  implementing  the 
National  Environmental  Policy  Act  (40 
CFR  1505.2),  the  Department  of  the 
Interior,  Fish  and  Wildlife  Service 
announces  the  availability  of  the  Record 
of  Decision  and  Statement  of  Findings 
on  the  Environmental  Impact  Statement 


on  Reintroduction  of  the  Mexican  Wolf 
to  its  Historic  Range  in  the 
Southwestern  United  States. 

The  Record  of  Decision  authorizes 
implementation  of  the  Preferred 
Alternative  (Alternative  A)  as  set  forth 
in  the  Final  Environmental  Impact 
Statement.  As  soon  as  practicable,  the 
U.S.  Fish  and  Wildlife  Service  will' 
reintroduce  Mexican  gray  wolves, 
classified  as  a  nonessential 
experimental  population,  in  eastern 
Arizona  for  the  purpose  of  establishing 
a  population  of  at  least  100  wolves 
distributed  throughout  the  Blue  Range 
Wolf  Recovery  Area,  which  includes 
portions  of  western  New  Mexico.  If 
feasible  and  necessary  to  achieve  the 
population  objective  of  100  wolves,  a 
subsequent  reintroduction  of  Mexican 
gray  wolves  into  the  White  Sands  Wolf 
Recovery  Area  in  southern  New  Mexico 
will  be  conducte(L 
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AOOAESSES:  The  Record  of  Decision  is 
available  from — Mexican  Wolf  Recovery 
Program,  U.S.  Fish  and  Wildlife  Service, 
P.O.  Box  1306,  Albuquerque,  New 
Mexico  87103-1306. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
David  R.  Parsons.  Mexican  Wolf 
Recovery  Program,  Albuquerque,  New 
Mexico  (see  ADDRESSES  section) 
(telephone  505/248-6920;  facsimile 
505/248-6922;  or  by  electronic  mail  at 
"david parsonsOmail.fws.gov."). 

Dated:  March  28. 1997. 
JoluiG.  Rogtn, 

Acting  Director.  U.S.  Fish  and  Wildlife 

Service. 

(FR  Doc.  97-«542  Filed  4-2-97;  8:45  ami 

MLLMQ  COM  01«-a6-P 


Burwu  of  Indian  Affairs 

Notice  of  Recaipt  of  Petition  for 
Federal  Acknowledgment  of  Existence 
as  an  Indian  Trlt>e 

AOENCY;  Bureau  of  Indian  Affairs, 

Ihterior. 

ACTKM:  Notice. 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  AfEairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  The  Western  Mohegan  Tribe  and 
Nation  of  New  York,  Route  22  PO  Box 
32.  Granville,  New  York  12832  has  filed 
a  petition  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  The  petition 
was  received  by  the  Bureau  of  Indian 
Affairs  (BIA)  on  January  27.  1997,  and 
signed  by  members  of  the  group's 
governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by^mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  §  83.9(a)  (§  54.8(d))  of  the 
Federal  regulations,  interested  parties 
may  submit  factual  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
BlA's  files.  Such  submissions  will  be 
provided  to  the  petitioner  upon  receipt 
by  the  BIA.  The  petitioner  mil  be 
provided  an  opportunity  to  respond  to 
such  submissions  prior  to  a  Bnal 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 


Interior,  Bureau  of  Indian  Affairs. 
Branch  of  Acknowledgment  and 
Research,  Room  3427-MIB,  1849  C 
Street.  NW.,  Washington,  DC  20240. 
Phone:  (202)  208-3592. 

Dated:  March  24, 1997. 
Ada  E.  Dasr. 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  97-8478  Filed  4-2-97;  8:45  am] 

BILUNQ  COM  4310-02-P 

Bureau  of  Land  Management 

[WY-e3a-97-1 220-00] 

Notice  of  Emergency  Closure  Along 
the  Oregon/Mormon  Pioneer/Callforr>ia/ 
Pony  Express  National  Historic  Trails; 
Bureau  of  Land  Management 
Administered  Lands,  Wyoming 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  hereby  gives  notice 
that,  temporary  road  and  trail  closures 
may  occur  during  inclement  weather 
conditions  or  due  to  excessive  erosion, 
on  portions  of  public  lands  within 
Wyoming  along  the  Oregon/Mormon 
Pioneer/California  and  Pony  Express 
National  Historic  Trails  during  1997. 
The  Mormon  Trail  Sesquicentennial 
event  will  occur  in  1997.  Estimates  of 
visitor  use  along  the  historic  trails  on 
public  lands  is  estimated  to  be  100,000 
to  1,000,000  people.  In  order  to  protect 
trail  resources  and  to  prevent 
unacceptable  levels  of  resource 
degradation,  emergency  closures  for 
vehicles,  foot,  and  horse  trafflc  may  be 
needed. 

EFFECTIVE  DATE:  The  closure  may 
become  effective  based  on  the  resource 
conditions  diuing  the  1997  calendar 
year.  Local  authorized  officers  will 
notify  the  public  through  media  sources 
and  post  closure  notices  along 
appropriate  trail  segments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jude  Carino,  Historic  Trails  Coordinator, 
Casper  District  Office,  1701  East  E. 
Street,  Casper,  Wyoming  82601.  (307) 
261-7600. 

SUPPLBHENTARY  INFORMATION:  The 
National  Historic  Trails  are  fragile, 
nonrenewable  resources.  Improper  use 
due  to  wet  conditions  could  cause 
irreparable  harm  to  the  resource.  Due  to 
the  Mormon  Church's  planned 
celebration  of  the  150th  anniversary  of 
the  opening  of  the  Mormon-Pioneer 
National  Historic  Trail,  protective 
management  actions  need  to  be  in  place. 
Projections  are  for  record  visitation.  Due 
to  the  fragile  nature  of  the  trail, 
combined  with  projected  visitation  and 
historic  weather  patterns,  the  BLM  may 
Hod  it  necessary  to  temporarily  close 


portions  of  the  trail  and  roads  on  public 
lands  in  the  adjoining  vicinity. 

The  emergency  closure  would  apply 
to  segments  of  BLM-administered  public 
lands  along  the  National  Historic  Trail 
within  Wyoming.  The  closure  prohibits 
the  use  of  all  mechanized  motorized, 
non-motorized  vehicles,  foot  and  horse 
traffic  along  particular  posted  segments 
of  the  trail,  with  the  exception  of: 

(1)  Any  Federal,  State,  or  local  officers 
engaged  in  fire,  military,  emergency,  or 
law  enforcement  activities. 

(2)  BLM  employees  engaged  in  official 
duties. 

(3)  Private  land  owners  accessing 
private  land. 

(4)  Authorized  public  land  users 
regulated  through  land  use  permits  (i.e., 
grazing  permittees).  Authority  for 
closure  orders  is  provided  under  43  CFR 
subpart  8364.1. 

Violations  of  this  closure  are 
punishable  by  a  flne  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  12  months. 

Dated:  March  25, 1997. 
AUuR.Pienoa, 

State  Director. 

[PR  Doc.  97-«51 2  Filed  4-2-97;  8:45  am) 

BN.LMQ  CODE  43ia-22-M 


[00-035-07-1430-01:  (COC-00190)] 

Notice  of  Proposed  Issuance  of 
Disclaimer  of  Interest,  Colorado 

AQOICY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  proposed  issuance  of 

recordable  disclaimers  of  interest,  for 

areas  in  Garfield  County,  Colorado. 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  Section  315  of  the  Act  of 
October  21, 1976  (43  U.S.C.  1745),  that 
Edward  Koch,  Ed  Juhan.  James  Lemon, 
and  Barrett  Resources  Corporation, 
through  the  law  firm  of  Delaney  and 
Balcomb,  Drawer  790,  Glenwood 
Springs,  Colorado  81601,  have  filed  an 
application,  Colorado  60190,  for  a 
recordable  disclaimer  of  interest  for 
"islands"  within  the  Colorado  River. 
Additional  "islands"  included  in  the 
following  descriptions,  may  be  the 
subject  of  future  applications  by  other 
parties. 

Sixth  Principal  Meridian,  Colorado 

T.  6  S..  R.  95  W., 

Tracts  37  and  39; 
T.  7  S.,  R.  95  W., 

Tract  37; 
T.  8  S..  R.  96  W., 

Tracts  38,  39.  40  and  41. 

The  Bureau  of  Land  Management  has 
reviewed  the  official  records'in 
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conjunction  with  the  decision  of  the 
Court  of  Appeals  for  the  Tenth  Circuit 
in  Koch  v.  l/nited  States  47  F.3d  1015 
10th  Cir.  1995,  decided  adversely  to  the 
United  States,  and  has  determined  that 
the  United  States  has  no  claim  to  or 
interest  in  the  above-described  areas 
and  that  issuing  recordable  disclaimers 
of  interest  will  help  to  remove  a  cloud 
of  title  to  the  areas.  Accordingly,  the 
recordable  disclaimers  of  interest  will 
be  issued  no  sooner  than  ninety  days 
after  the  date  of  this  publication. 
Information  concerning  the  proposed 
disclaimers  may  be  obtained  from  the 
State  Director,  Colorado  State  Office, 
Bureau  of  Land  Management,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215-7093. 

Dated:  March  26, 1997. 
Herbert  K.  Olson. 

Acting  Realty  Officer,  Colorado  State  Office. 
[FR  Doc.  97-8514  Filed  4-2-97;  8:45  am) 
WUJNQ  COOE  4310-J8-U 

PD-033-07-1330-01;  IDI-28113] 

Notice  of  Revocation  of  the  Mountain 
Home  Known  Geothennal  Resource 
Area:  Idaho 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Mountain  Home  Known 
Geothennal  Resource  Area  (KGRA)  was 
defined  effective  February  1, 1974.  The 
KGRA  was  established  mostly  on  the 
basis  of  filing  of  overlapping  non- 
competitive lease  applications.  Lands 
offered  for  competitive  lease  in  1975 
received  no  bids.  A  competitive  lease 
issued  in  1977  expired  in  1983  without 
exploration  or  development  of  any 
geothennal  resources.  The  last 
competitive  lease  sale  held  in  1983 
received  no  bids.  Only  about  one-half  of 
the  land  within  the  existing  KGR-\  is 
underlain  by  Federal  geothennal  rights 
and  none  of  the  hot  water  wells  within 
the  KGRA  are  on  Federal  lands.  There 
are  no  hot  springs  within  the  KGRA. 
The  estimated  geothennal  reservoir 
temperatures  of  70  t3  to  135  *C  have  not 
been  demonstrated.  Revised  subsurface 
temperatures  are  estimated  at  60  "C  to 
80  °C.  For  the  above  reason  and  the 
absence  of  any  competitive  interest,  the 
area  does  not  meet  the  current  KGRA 
criteria  and  the  lands  are  recommended 
to  be  declassified  and  made  available  for 
non-competitive  leasing. 
EFFECTIVE  DATE:  March  4.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Oberlindacher,  BLM  Idaho  State 
Office.  1387  S.  Vinnell  Way.  Boise. 
Idaho. 83709.  208-373-3884. 


SUPPt-EMENTARY  INFORMATION:  THe 
Mountain  Home  KGRA  contains  the 
following  lands: 

Boise  Meridian 

T.  3  S.,  R.  8  E. 

Sees.  34  and  35. 
T.  4  S.,  R.  8  E. 

Sees.  1,  2,  and  3. 
T.  4  S.,  R.  9  E. 

Sees.  6  tlirough  9, 17  tiirough  21,  and  33. 

The  area  described  aggregate  9,520.17  acres 
in  Elmore  County. 

Detailed  information  regarding  this 
action  including  a  description  of  lands 
included  in  the  Mountain  Home  KGRA, 
are  on  file  at  the  Idaho  State  Office  of 
the  BLM.  Pursuant  to  authority 
contained  in  the  Act  of  March  3, 1879, 
(43  U.S.C.  31),  as  supplemented  by 
Reorganization  Plan  No.  3  of  1950  (43 
U.S.C.  1451,  note),  220  Departmental 
Manual  2,  and  Secretarial  Orders  No. 
3071  and  No.  3087,  the  Mountain  Home 
Known  Geothennal  Resource  Area, 
serial  niunber  IDI-28113.  is  revoked 
effective  March  4. 1997. 

Dated:  March  26,  1997. 
Jimmie  Buxton. 

Branch  Chief,  Lands  and  h4inerals. 
|FR  Doc.  97-8518  Filed  4-2-97;  8:45  am] 
BiUlNGCOOE  4310-OO-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investment 
Corporation 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Overseas  Private  Investment 

Corporation.  IDCA. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  Agencies  arei^uired  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
prepared  an  information  collection 
request  for  OMB  review  and  approval 
and  has  requested  public  review  and 
comment  on  the  submission.  OPIC 
published  its  first  Federal  Register 
Notice  on  this  information  collection 
request  on  January  27, 1997,  in  62  FR 
3915,  at  which  time  a  60  calendar  day 
comment  period  was  aimounced.  This 
comment  period  ended  March  28, 1997. 
No  comments  were  received  in  response 
to  this  Notice. 

This  information  collection 
submission  has  now  been  submitted  to 
OMB  for  review.  Comments  are  again 
being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 


accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  summarized  below. 
DATES:  Comments  must  be  received  on 
or  before  May  5, 1997. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Conunents  on  the 
form  should  be  submitted  to  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer:  Lena 
Paulsen,  Manager,  Information  Center, 
Overseas  Private  Investment 
Corporation,  1100  New  Yoik  Avenue. 
N.W..  Washington.  D.C.  20527;  202/ 
336-8565. 

OA£B  Reviewer:  Victoria  Wassmer. 
Office  of  Information  and  Regulatory 
AfEairs.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Docket  Library,  Room  10102,  725  17th 
Street,  N.W.,  Washington,  D.C.  20503, 
202/395-5871. 

SUMMARY  OF  FORM  UNDER  REVIEW: 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Title:  Self  Monitoring  Questionnaire. 

Fonn  Number:  OPIC-162. 

Frequency  of  Use:  Annually. 

Type  of  Respondents:  Business  or 
other  individuals. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  assisted  by  OPIC. 

Reporting  Hours:  3  hours  per  form. 

Number  of  Responses:  200  annually. 

Federal  Cost:  $6,000  annually. 

Authority  for  Information  Collection: 
Section  231(k)2,  of  the  Foreign 
Assistance  Act  of  1961,  as  amended. 

Abstract  (Needs  and  Uses):  The 
questionnaire  is  completed  by  OPIC- 
assisted  investors  annually.  The 
questionnaire  allows  OPIC's  assessment 
of  effects  of  OPIC-assisted  projects  on 
the  U.S.  economy  and  employment,  as 
well  as  on  the  environment  and 
economic  development  abroad. 

Dated:  March  28, 1997. 
James  R.  OOull. 

Assistant  General  Counsel,  Department  of 
Legal  Affairs. 

[FR  Doc.  97-8472  Filed  4-2-97;  8:45  am] 
MLUNGOOOE  3210-01-M 


Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Overseas  Private  Investment 
Corporation,  IDCA. 
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action:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  Agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
prepared  an  information  collection 
request  for  0MB  review  and  approval 
and  has  requested  public  review  and 
comment  on  the  submission.  OPIC 
published  its  first  Federal  Register 
Notice  on  this  information  collection 
request  on  fanuary  27,  1997,  in  62  FR 
3915.  at  which  time  a  60  calendar  day 
comment  period  was  announced.  This 
comment  period  ended  March  28, 1997. 
No  comments  were  received  in  response 
to  this  Notice. 

This  information  collection 
submission  has  now  been  submitted  to 
OMB  for  review.  Comments  are  again 
being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  sununarized  below. 
DATES:  Comments  must  be  received  on 
or  before  May  5,  1997. 

ADDRESSES:  Copies  of  the  subject  form 

and  the  request  for  review  submitted  to 

OMB  may  be  obtained  from  the  Agency 

Submitting  Officer.  Comments  on  the 

form  should  be  submitted  to  the  OMB 

Reviewer. 

FOR  FURTHER  MFORMATKM  CONTACT: 

dPiC  Agency  Stibmitting  Officer:  Lena 
Paulsen,  Manager,  hiformation  Center, 
Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
NW.,  Washington,  DC  20527;  202/336- 
8565. 

OMB  Reviewer:  Victoria  Wassmer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  New  Executive  Office  Building. 
Docket  Library,  Room  10102.  725  17th 
Strtet,  NW.,  Washington.  DC  20503. 
202/395-5871. 

Sununary  of  Form  Under  Rsriow 

Type  of  Request:  New  collection. 

Title:  Self  Monitoring  Questionnaire 
for  Investment  Fund  Projects. 

Form  Number:  OPIC  217. 

Frequency  of  Use:  Annually. 

Type  of  Respondents:  Business  or 
other  individuals. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  assisted  by  OPIC. 

Reporting  Hours:  3  hours  per  form. 

Number  of  Responses:  130  annually. 

Federal  Cost:  $3,900  annually. 


Authority  for  Information  Collection: 
Section  231(k)2,  of  the  Foreign 
Assistance  Act  of  1961,  as  amended. 

Abstract  (Needs  and  Uses):  The 
questionnaire  is  completed  by  OPIC- 
assisted  investors  annually.  The 
questionnaire  allows  OPIC's  assessment 
of  effects  of  OPIC-assisted  projects  on 
the  U.S.  economy  and  employment,  as 
well  as  on  the  environment  and 
economic  development  abroad. 

Dated:  March  28. 1997. 
)amaa  R.  Oflntt, 

Assistant  General  Counsel,  Department  of 
Legal  Affairs. 

(FR  Doc.  97-6473  Filed  4-2-97;  8:45  am) 
HLIMQ  OOOe  »1fr-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

PnvMtigation  No.  337-TA-383] 

Certain  Hardwrare  Logic  Emulation 
Systems  and  Components  Thereof 

Notice  is  hereby  given  that  a 
prehearing  conference  on  the  permanent 
phase  of  this  investigation  will 
commence  at  9:00  a.m.  on  Monday. 
April  7, 1997,  in  Courtroom  A  (Room 
100),  U.S.  International  Trade 
Commission  Building,  500  E  St.  S.W., 
Washington,  D.C.,  and  the  hearing  will 
commence  immediately  thereafter. 

The  Secretary  shall  publish  this 
notice  in  the  Federal  Register. 

Issued:  March  31, 1997. 
Panl  J.  Lockem, 
Administrative  Law  fudge. 
(PR  Doc.  97-8538  Filed  4-2-97;  8:45  am] 
MUMQCOOe  7«I»-01-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  To  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CF.R.  §  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Ace  Galvanizing,  Inc., 
et  al..  Civil  Action  No.  97-152C.  was 
lodged  on  January  30. 1997.  with  the 
United  States  District  Court  for  the 
Western  District  of  Washington.  The 
Consent  Decree  reqiiires  each  defendant 
to  compensate  the  trustees  for  natural 
resource  damages  at  the  Tulalip  Landfill 
Superfund  Site  on  Ebey  Island  in  Puget 
Sound,  resulting  from  the  release  of 
hazardous  substances  at  the  Site.  The 
Trustees  consist  of  the  State  of 
Washington  Department  of  Ecology,  the 


Tulalip  Tribes  of  Washington,  the 
National  Oceanic  and  Atmospheric 
Administration  of  the  United  States 
Department  of  Commerce,  and  the 
United  States  Departmeilt  of  Interior. 
Under  the  Consent  Decree,  184  de 
minimis  waste  contributors,  including  6 
federal  agencies  and  2  state  agencies, 
will  pay  a  total  of  $725,048.00  for 
natural  resource  damages. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Ace 
Galvanizing.  Inc.,  et  al.,  DO  J  Ref.  #90- 
11-3-141 2a. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  1010  Fifth  Avenue. 
SeatUe.  WA  98104;  the  Region  10  Office 
of  the  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattie, 
WA  98104,  and  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Sti^et,  N.W..  4th  Floor. 
Washington.  D.C.  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$5.50  (25  cents  p>er  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Bmoe  S.  Gelber. 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resource 
Division. 

(FR  Doc.  97-8528  Filed  4-2-«7;  8:45  am) 
BtUJNQ  CODE  4410-1S-M 


Notice  of  Lodging  of  Consent  Decree 
in  United  States  v.  Amerada  Hess 
Corp.,  et  al..  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Uabiiity  Act 

Notice  is  hereby  given  that  a  Consent 
Decree  in  United  States  v.  Amerada 
Hess  Corp..  et  al..  Case  No.  97-522 
(WJ).  La.),  was  lodged  on  March  14, 
1997  with  the  United  States  District 
Court  for  the  Western  District  of 
Louisiana.  The  proposed  Consent 
Decree  resolves  certain  claims  of  the 
United  States  on  behalf  of  U.S.  EPA 
against  28  settling  parties  under  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act,  42  U.S.C.  §§  9601  et  seq.  relating  to 
the  PAB  Oil  Site  near  Abbeville,  in 
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Vermilion  Parish,  Louisiana.  Under  the 
Decree,  potentially  responsible  parties 
will,  inter  alia,  pay  the  United  States 
$637,500  towards  past  response  costs, 
pay  oversight  costs  up  to  $910,000,  and 
agree  not  to  seek  any  reimbursement 
from  the  United  States  for  implementing 
remedial  action  pursuant  to  an 
administrative  order. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  30  days  following 
the  publication  of  this  Notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natuiral  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Amerada  Hess 
Corp.,  et  al.,  D.J.  Ref.  No.  90-11-3-1405. 
The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  Louisiana,  300  Fannin  St..  Suite  3201, 
Shreveport,  Louisiana  71101-3068;  the 
Region  6  Office  of  the  United  States 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733; 
and  at  the  Consent  Decree  Library,  1120 
G  Sti^et,  N.W.,  4th  Floor,  Washington. 
D.C  20005  (202-624-O892).  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  troia  the 
Consent  Decree  Library.  1120  G  Street. 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy  of  the 
proposed  Consent  Decree,  please 
enclose  a  check  in  the  amount  of  $30.50 
(25  cents  per  page  for  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Joel  M.  Groos, 

Section  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
[FR  Doc.  97-8529  Filed  4-2-97;  8:45  am) 

atUMQ  OOOE  44ie-15-M 


Notice  of  Lxxlging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States,  et  al. 
versus  Montrose  Chemical  Corporation 
of  California,  et  al.  No.  CV  90-3122- 
AAH  (CD.  Cal).  was  lodged  on  March 
25, 1997.  vtrith  the  United  States  District 
Court  for  the  Central  District  of 
California.  The  consent  decree  resolves 
claims  under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  42  U.S.C.  §  9607,  as 
amended,  brought  against  defendant 
County  Sanitation  Districts  of  Los 
Angeles  County  and  150  third-party 


defendants  for  natural  resource  damages 
associated  with  contamination  of 
sediments  on  the  Palos  Verdes  shelf  in 
the  vicinity  of  Los  Angeles,  California, 
and  for  response  costs  incurred  and  to 
be  incurred  by  the  United  States 
Environmental  Protection  Agency  in 
connection  with  responding  to  the 
release  and  threatened  release  of 
hazardous  substances  at  the  Montrose 
Chemical  National  Priorities  List  Site  in 
Torrance,  CA,  and  at  the 
aforementioned  Palos  Verdes  shell 

The  proposed  consent  decree 
provides  that  the  aforementioned 
entities  will  collectively  pay  $45.7 
million  to  resolve  their  liability  to  the 
United  States  for  natural  resource 
damages  and  response  costs  as 
described  above.  The  proposed  consent 
decree  includes  a  covenant  not  to  sue  by 
the  United  States  tmder  Sections  106 
and  107  of  the"  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  42  U.S.C.  §§  9606  and  9607,  and 
under  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  §  6973. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
frt>m  the  date  of  this  publication, 
conmients  relating  to  the  proposed 
consent  decree.  Commenters  may 
request  an  opportxinity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  Section  7003(d)  of 
RCRA.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C  20530.  and  should 
refer  to  United  States,  et  al.  versus 
Montrose  Chemical  Corporation  of 
California,  et  al..  No.  CV  90-3122-AAH 
(CD.  Cal).  DOJ  Ref.  #90-11-3-159  and 
DOJ  Ref.  #90-11-3-511. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Central  District  of 
California,  Federal  Building,  300  North 
Los  Angeles  Street,  Los  Angeles,  CA 
90012:  the  Region  DC  Office  of  the 
Environmental  Protection  Agency.  75 
Hawthorne  Street,  San  Francisco,  CA 
94105;  and  at  the  Consent  Decree 
Library.  1120  G  Street.  N.W..  4th  Floor. 
Washington.  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  frtim  the  Consent  Decree  Library, 
1 1 20  G  Street.  N. W. .  4th  Floor. 
Washington.  D.C.  20005.  In  requesting 
copies  please  refer  to  the  referenced 
case  and  enclose  a  check  in  the  amount 
of  $67.00  (25  cents  per  page 


reproduction  costs),  payable  to  the 

Consent  Decree  Library. 

Joel  GroM, 

Chief,  Environmental  Enforcement  Section, 

Environment  and  Natural  Resources  Division. 

(FR  Doc.  97-8530  Filed  4-2-97;  8:45  am] 

MUJNQ  CODE  4410-1S-M 


Notice  of  Extension  of  Period  for 
Public  Comment  on  Consent  Decree 
Lodged  in  United  States  v.  Puerto  Rico 
Electric  Power  Authority,  No.  93-2527 
p.P.R.) 

Notice  is  hereby  given  that  the  U.S. 
Department  of  Justice  will  continue  to 
receive,  imtil  May  7,  .1997.  comments 
relating  to  the  proposed  consent  decree 
in  United  States  v.  Puerto  Rico  Electric 
Power  Authority,  No.  93-2527. 
Conunents  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Nature*  Resources 
Division,  U.S.  E)epartmen>  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Puerto  Rico 
Electric  Power  Authority,  DOJ  Ref. 
Number  90-5-2-1-1750  (PREPA).  The 
notice  of  lodging  of  this  proposed 
consent  decree  was  published  at  62  FR 
5249  (Feb.  4,  1997). 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Degeteau  Federal 
Building,  150  Chardon  Avenne,  Room 
452,  Hato  Rey,  Puerto  Rico  00918;  the 
U.S.  Environmental  Protection  Agency, 
Region  II  Caribbean  Environmental 
Protection  Division,  Centro  Europa 
Building,  1492  Ponce  de  Leon  Avenue, 
Suite  417,  Santurce,  Puerto  Rico  00907; 
the  Region  n  Office  of  the  U.S. 
Enviromnental  Protection  Agency,  290 
Broadway,  New  York,  New  Yoric  10278; 
and  the  Consent  Decree  Library,  1120  G 
Street,  Northwest,  Fourth  Floor, 
Washington,  District  of  Coliunbia  20005, 
(202)  624-0892.  Also,  a  summary  of  the 
consent  decree  may  be  examined  at  the 
locations  previously  listed.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  In  requesting  a 
copy  of  the  consent  decree,  please  refer 
to  the  case  identified  above  and  enclose 
a  check,  payable  to  the  Consent  Decree 
Library,  in  the  amount  of  $35.75  for  the 
consent  decree  only  (reproduction  costs 
at  twenty-five  cents  ($.25)  per  page)  or    • 
$67.50  for  both  the  consent  decree  and 
all  attachments  and  appendices  to  the 
consent  decree  (reproduction  costs  at 
twenty-five  cents  ($.25)  per  page).  A 
copy  of  the  consent  decree  summary 
may  also  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library.    , 
In  requesting  a  copy  of  the  consent 
decree  summary,  please  refer  to  the  case 
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identified  above  and  enclose  a  check, 
payable  to  the  Consent  Decree  Library, 
in  the  amount  of  S3.25  for  the  consent 
decree  summary  (reproduction  costs  at 
twenty-five  cents  ($.25)  per  page). 

The  consent  decree,  which  was 
lodged  on  January  10, 1997,  with  the 
United  States  District  Court  for  the 
District  of  Puerto  Rico,  resolves  the 
United  States'  claims  against  the  Puerto 
Rico  Electric  Authority  ("PREPA  ")  that 
are  identified  in  a  complaint  filed  on 
October  27,  1993.  In  that  complaint,  the 
United  States  cited  PREPA  for  violations 
of  multiple  federal  and  Commonwealth 
mvironmental  statutes  and  regulations, 
including:  (1)  the  air  quality  and 
emission  limitations  requirements  of  the 
Qean  Air  Act,  42  U.S.C.  §§  7401-7431; 
(2)  the  efDuent  limitations  and  National 
Pollutant  Discharge  Elimination  System 
requirements  of  Sections  301  and  402  of 
the  Federal  Water  Pollution  Control  Act 
(the  "Qean  Water  Act"),  33  U.S.C. 
§§  1311,  1342:  (3)  the  oil  pollution 
prevention  requirements  promulgated  at 
40  CF.R.  Part  110  pursuant  to  Section 
311  of  the  Clean  Water  Act;  (4)  the 
inventory  reporting  requirements  for 
hazardous  chemicals  pursuant  to 
Section  312  of  the  Emergency  Planning 
and  Community-Right-to-Know  Act 
("EPCRA  ").  42  U.S.C.  §  11022;  (5)  the 
hazardous  substance  release  reporting 
requirements  promulgated  at  40  C.F.R. 
Part  302  pursuant  to  Section  103  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C  §9603;  (6) 
the  hazardous  substance  release 
reporting  requirements  of  Section  304  of 
EPCRA;  and  (7)  the  underground  storage 
tank  requirements  promulgated  at  40 
CF.R.  Part  280  pursuant  to  Section  9003 
of  the  Resource  Conservation  and 
Recovery  Act,  42  U.S.C.  §  6991b.  The 
United  States  sought  civil  penalties  and 
injunctive  relief  for  the  violations 
alleged  in  the  complaint. 

In  the  proposed  consent  decree, 
PREPA  agrees  to  pay  a  civil  penalty  of 
$1.5  million;  to  implement 
environmental  projects  costing  $3.5 
million;  to  spend  $1  million  to  hire  an 
Environmental  Review  Contractor  to 
oversee  and  monitor  PREPA 's 
implementation  and  compliance  with 
the  prof>osed  consent  decree;  and  to 
undertake  extensive  injunctive  relief 
designed  to  assure  PREPA 's  compliance 
with  environmental  laws  and 
regulations. 

BnMS  S*  belDCf . 

Deputy  Section  Chief .  Envimnmenial 
Enforcement  Section.  Environinent  and 
SaturaJ  Resources  Division. 

(PR  Doc.  97-SS32  Filed  4-2-97;  8:45  amj 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  To  The  Clean  Water  Act 

In  accordance  with  Departmental 
Policy.  28  CF.R.  §  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  versus  Ronald  J.  SUveira, 
Inc.  &■  Silveira  Cranberry  Corp.,  Civil 
No.  97-10626-RCL  (D.  Mass.),  was 
lodged  with  the  United  States  EHstrict 
Court  for  the  District  of  Massachusetts 
on  March  20, 1997.  The  proposed 
decree  concerns  alleged  violations  of 
sections  301(a)  and  404  of  the  Clean 
Water  Act.  33  U.S.C  §§  1311(a)  and 
1344,  resulting  from  unlawful 
excavation  activities  and  the  discharge 
of  fill  materials  into  approximately 
90,000  square  feet  of  wetiands  located 
in  Berkley,  Massachusetts.  The  wetiands 
are  located  adjacent  to  an  unnamed 
brook,  which  is  a  tributary  of  the 
Taunton  River,  located  between  Jerome 
Street  and  Bmt  Street  in  Berkley. 

The  proposed  consent  decree  would 
provide  for  restoration  and  mitigation  of 
approximately  91,800  square  feet  of 
wetlands  at  and  near  the  violation  site 
in  accordance  with  restoration/ 
mitigation  plans  approved  by  the  United 
States  Army  Corps  of  Engineers  and 
payment  of  a  $25,000  civil  penalty. 

The  U.S.  Department  of  Justice  will 
receive  written  comments  relating  to  the 
proposed  consent  decree  for  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  Comments 
should  be  addressed  to  Julie  S.  Schrager, 
Assistant  United  States  Attorney, 
District  of  Massachusetts,  1003  J.W. 
McCormack  Post  Office  and  Courthouse, 
Boston.  MA  02109,  and  should  refer  to 
United  States  versus  Ronald  J.  Silveira, 
Inc.  &■  SUveira  Cranberry  Corp.,  Qvil 
No.  97-10626-RCL  (D.  Mass.). 

The  proposed  consent  decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  District  of 
Massachusetts,  1003  J.W.  McCormack 
Post  Office  and  Courthouse,  Boston. 
Massachusetts  02109. 
Letitia  J.  Grishaw. 

Chief.  Environmental  Defense  Section, 
Environment  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
|FR  Doc.  97-8531  Filed  4-2-47;  8:45  am) 
MUMQ  OOOe  4410-1S-M 


Antitrust  Division 

Proposed  Rnal  Judgment  and 
Competitive  Impact  Statement;  United 
States  of  America  versus  American 
Radio  Systems  Corporation  and  EZ 
Communications,  inc. 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C  §  16(b)-(h),  that  a  proposed 


Final  Judgment,  Stipulation,  and 
Competitive  Impact  Statement  have 
been  filed  %vith  the  United  States 
EKstrict  Court  for  the  District  of 
Columbia  in  United  States  v.  American 
Radio  Systems  and  EZ 
Communications,  Inc.  Civ.  Action  No. 
97  CV  405.  The  proposed  Final 
Judgment  is  subject  to  approval  by  the 
Court  after  the  expiration  of  the 
statutory  60-day  public  comment  period 
and  compliance  with  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C 
§16(b)-(h). 

Plaintiff  filed  a  civil  antitrust 
Compliant  on  February  27, 1997, 
alleging  that  the  proposed  acquisition  of 
EZ  Communications  ("EZ")  by 
American  Radio  Systems  Corporation 
("ARS")  would  violate  Section  7  of  the 
Clayton  Act,  15  U.S.C.  §  18.  The 
Complaint  alleges  that  ARS  and  EZ  own 
and  operate  numerous  radio  stations 
throughout  the  United  States,  and  that 
after  the  transaction  ARS  would  own 
eight  radio  stations  in  the  Sacramento, 
California  area,  including  six  of  the  12 
stations  authorized  and  operating  as 
Class  B  broadcast  facilities  in  that  area. 
This  acquisition  would  give  ARS  half  of 
the  most  competitively  significant  radio 
signals,  and  a  significant  share  of  the 
radio  advertising  market,  including  a 
large  {}ercentage  of  advertising  directed 
to  certain  target  audiences  in 
Sacramento.  As  a  result,  the 
combination  of  these  companies  would 
substantially  lessen  competition  in  the 
sale  of  radio  advertising  time  in 
Sacramento,  California  and  the 
surrounding  area. 

The  prayer  for  relief  seeks:  (a) 
Adjudication  that  ARS's  proposed 
acquisition  of  EZ  would  violate  Section 
7  of  the  Clayton  Act,;  (b)  preliminary 
and  permanent  injunctive  relief 
preventing  the  consummation  of  the 
proposed  acquisition;  (c)  an  award  to 
the  United  States  of  the  costs  of  this 
action;  and  (d)  such  other  relief  as  is 
proper. 

Snortly  before  this  suit  was  filed,  a 
proposed  setUement  was  reached  that 
permits  ARS  to  complete  its  acquisition 
of  EZ,  yet  preserves  competition  in  the 
market  for  which  the  transaction  would 
raise  significant  competitive  concerns. 
A  Stipulation  and  proposed  Final 
Judgment  embodying  the  settiement 
were  filed  at  the  same  time  the 
Complaint  was  filed. 

The  proposed  Final  Judgment  orders 
defendants  to  divest  KSSJ-FM.  Unless 
the  United  States  grants  a  time 
extension,  defendants  must  divest  this 
radio  station  either  within  six  months 
after  the  filing  of  the  Complaint,  or 
within  five  (5)  business  days  after  notice 
of  entry  of  the  Final  Judgment, 
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whichever  is  later.  If  defendants  do  not 
divest  KSSJ-FM  within  the  divestiture 
period,  the  Coiul  shall,  upon  plaintiff's 
application,  appoint  a  trustee  to  sell  the 
assets.  The  proposed  Final  Judgment 
also  requires  defendants  to  ensure  that, 
until  the  divestiture  mandated  by  the 
Final  Judgment  has  been  accomplished, 
KSSJ-FM  will  be  operated 
independentiy  as  a  viable,  ongoing 
business,  and  kept  separate  and  apart 
from  ARS's  and  EZ's  other  Sacramento 
radio  stations.  Additionally,  the 
proposed  Final  Judgment  provides  that 
if  KSSJ-FM 's  Class  B  license  has  not 
been  issued  by  the  FCC  on  or  before 
December  31,  1997,  the  United  States 
has  the  right  to  designate  one  additional 
ARS  or  EZ  Class  B  radio  station  for 
divestiture.  Further,  the  proposed  Final 
Judgment  requires  defendants  to  give 
plaintiff  prior  notice  regarding  future 
radio  station  acquisitions  or  certain 
agreements  pertaining  to  the  sale  of 
radio  advertising  time  in  Sacramento. 

A  Competitive  Impact  Statement  filed 
by  the  United  States  describes  the 
Complaint,  the  proposed  Final 
Judgment,  and  remedies  available  to 
private  litigants. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  the  responses  thereto, 
will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 
Written  comments  should  be  directed  to 
Craig  W.  Conrath,  Chief,  Merger  Task 
Force,  Antitrust  Division,  1401  H  Street, 
NW.,  Suite  4000.  Washington,  IX:  20530 
(telephone:  (202)  307-0001).  Copies  of 
the  Complaint,  Stipulation,  proposed 
Final  Judgment  and  Competitive  Impact 
Statement  are  available  for  inspection  in 
Room  215  of  the  U.S.  Department  of 
Justice,  Antitrust  Division,  325  7th 
Stiwt,  NW.,  Washington,  DC  20530 
(telephone:  (202)  514-2481)  and  at  the 
office  of  the  Clerk  of  the  United  States 
District  Court  for  the  District  of 
Columbia,  3rd  Street  and  Constitution 
Avenue,  NW.,  Washington,  E)C. 

Copies  of  any  of  these  materials  may 
be  obtained  upon  request  and  payment 
of  a  copying  fee. 
Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 

United  States  District  Court  for  The  District 
of  Columbia 

United  States  of  America,  Plaintiff,  v. 
American  Radio  Systems  Corporation  and  EZ 
Communications,  Inc..  Defendants.  Civil 
Action  No.  1:97CV00405,  Filed  2/27/97, 
Judge  Olierdorfer. 

Stipulation  and  Order 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  as  follows: 


(1)  The  Court  has  jtirisdiction'over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  District  of 
Colimibia. 

(2)  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  §  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  defendants 
and  by  filing  that  notice  with  the  Court. 

(3)  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment,  or  until 
expiration  of  time  for  all  appeals  of  any 
Court  ruling  declining  entry  of  the 
proposed  Final  Judgment,  and  shall, 
from  the  date  of  the  signing  of  this 
Stipulation  by  the  parties,  comply  with 
all  the  terms  and  provisions  of  the 
proposed  Final  Judgment  as  though  the 
same  were  in  full  force  and  effect  as  an 
order  of  the  Coiut. 

(4)  Defendants  shall  not  consimunate 
the  transaction  sought  to  be  enjoined  by 
the  complaint  herein  before  the  Court 
has  signed  this  Stipulation  and  Order. 

(5)  irhe  parties  recognize  that  there 
could  be  a  delay  in  obtaining  approval 
by  or  a  ruling  of  a  government  agency 
related  to  the  divestiture  required  by 
Section  rv  of  the  Final  Judgment, 
notwithstanding  the  good  faith  efforts  of 
defendants  and  any  prospective 
Acquirer,  as  defined  in  the  Final 
Judgment.  In  this  circumstance,  plaintiff 
will,  in  the  exercise  of  its  sole 
discretion,  acting  in  good  faith,  give 
special  consideration  to  forbearing  bom 
apply  for  the  appointment  of  a  trustee 
pursuant  to  section  V  of  the  Final 
Judgment,  or  from  pursuing  legal 
remedies  available  to  it  as  a  result  of 
such  delay,  provided  that:  (a) 
defendants  have  entered  into  a 
definitive  agreement  to  divest  the  KSSJ- 
FM  Assets,  or,  if  necessary,  the  Optional 
ARS  Station  Assets,  and  such  agreement 
and  the  Acquirer  have  been  approved  by 
plaintiff;  (b)  all  papers  necessary  to 
secure  any  governmental  approvals  and/ 
or  rulings  to  effectuate  such  divestiture 
(including  but  not  limited  to  FCC,  SEC 
and  IRS  approvals  or  rulings)  have  been 
field  with  the  appropriate  agency;  (c) 
receipt  of  such  approvals  are  the  only 
closing  conditions  that  have  not  been 
satisfied  or  waived;  and  (d)  defendants 


have  demonstrated  that  neither  they  nor 
the  prospective  Acquirer  are  responsible 
for  any  such  delay. 

(6)  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Court. 

(7)  In  the  event  (a)  plaintiff  withdraws 
its  consent,  as  provide  in  paragraph  2 
above,  or  (b)  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  the  time  has  expired  for  all 
appeals  of  any  Court  ruling  declining 
entry  of  the  proposed  Final  Judgment, 
and  the  Court  has  not  otherwise  ordered 
continued  compliance  with  the  terms 
and  provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligations  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding. 

(8)  Defendants  represent  that  the 
divestiture  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  defendants  will  alter  raise  no 
claim  of  hardship  or  difficulty  as 
groimds  for  asking  the  Court  to  modify 
any  of  the  divestitiu^  provisions 
contained  therein. 

Dated:  February  26, 1997. 

For  Plaintiff  United  States  of  America: 
Dando  B.  Cellim, 

U.S.  Department  of  Justice,  Antitrust  Division, 
S4erger  Task  Force,  1401  H.  Street.  N.W.,  Suite 
4000,  Washington,  D.C.  20005.  (202 j  307- 
0829. 

For  Defendant  American  Radio  Systems 
Corp)oration' 

James  R.  Loitis,  m, 

Joseph  J.  Simons, 

Collier  Shannon  Rill  &  Scott,  PLLC, 

3050  K  Street,  N.  W..  Suite  400.  Washington. 
DC20007,  (202)342-8480. 

For  Defendant  EZ  Communications,  Inc. 
Ray  V.  Haitwell.  m, 
Andrew  J.  Stienio,  Jr., 
Hunton  k  WiUiamis, 

1900K  Street,  NW,  Washington,  DC  20006- 
1109,(202)955-1639. 

Final  Judgment 

Whereas,  plaintiff,  the  United  States 
of  America,  having  filed  its  Complaint 
herein  on  February  27, 1997,  and 
defendants  American  Radio  Systems 
Corporation  ("ARS")  and  EZ 
Communications,  Inc.  ("EZ"),  by  their 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  fact  herein. 
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And  whereas,  defendants  have  agreed 
to  be  Imund  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  whereas,  the  purpose  of  this 
Final  Judgment  is  prompt  and  certain 
divestiture  of  certain  assets  to  assure 
that  competition  is  not  substantially 
lessened; 

And  whereas,  plaintiff  requires 
defendants  to  make  certain  divestitures 
for  the  purpose  of  remedying  the  loss  of 
competition  alleged  in  the  Complaint; 

And  whereas,  defendants  have 
represented  to  plaintiff  that  the 
divestituires  ordered  herein  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claim  of  hardship  or  difGculty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below; 

Now.  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  feet  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged, 
and  decreed  as  follows: 

/.  Jurisdiction 

This  Coiul  has  jurisdiction  over  each 
of  the  parties  hereto  and  over  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendants  ARS  and  EZ, 
as  hereinafter  defined,  under  Section  7 
of  the  Clayton  Act,  as  amended  (15 
U.S.C  18). 

n.  Definitions 

As  used  in  this  Final  Judgment: 

A.  ARS  means  defendant  American 
Radio  Systems  Corporation,  a  Delaware 
corporation  with  its  headquarters  in 
Boston,  Massachusetts,  and  includes  its 
successors  and  assigns,  its  subsidiaries, 
and  directors,  officers,  managers,  agents 
and  employees  acting  for  or  on  behalf  of 
ARS. 

B.  EZ  means  defendant  EZ 
Communications,  Inc.,  a  Virginia 
corporation  with  its  headquarters  in 
Fairfex.  Virginia,  and  includes  its 
successors  and  assigns,  its  subsidiaries, 
and  directors,  officers,  managers,  agents 
and  employees  acting  for  or  on  behalf  of 
EZ. 

C  KSSf-F^  Assets  means  all  of  the 
assets,  tangible  or  intangible,  used  in  the 
operation  of  KSSJ  101.9  FM  radio 
station  in  the  Sacramento  Area, 
including  but  not  limited  to:  all  real 
property  (owned  or  leased)  used  in  the 
operation  of  that  station;  all  broadcast 
equipment,  personal  property, 
inventory,  ofBce  furniture,  fixed  assets 
and  fixtures,  materials  supplies  and 
other  tangible  property  used  in  the 
operation  of  that  station;  all  licenses, 
permits,  authorizations  and  applications 


therefor  issued  by  the  Federal 
Communications  Commission  ("FCC") 
and  other  government  agencies  relating 
to  that  station;  all  contracts,  agreements, 
leases  and  conunitments  of  defendants 
pwrtaining  to  that  station  and  its 
operations;  all  trademarks,  service 
marks,  trade  names,  copyrights,  patents, 
slogans,  programming  materials  and 
promotional  materials  relating  to  that 
station,  and  all  logs  and  other  records 
maintained  by  defendants  or  that  station 
in  connection  with  its  business. 

D.  Sacmmento  Area  means  the 
Sacramento,  California  Metro  Survey 
Area  as  identified  by  The  Arbitron 
Radio  Market  Report  for  Sacramento 
(Fall  1996),  which  is  made  up  of  the 
following  counties:  El  Dorado,  Placer, 
Sacramento  and  Yolo. 

E.  Acquirer  means  the  entity  to  whom 
defendants  divest  the  KSSJ-FM  Assets 
or  the  Optional  ARS  Station  Assets 
under  this  Final  Judgment. 

F.  ARS  Radio  Station  means  any  radio 
station  owned  by  ARS  or  EZ  and 
licensed  to  a  community  in  the 
Sacramento  Area,  other  than  KSSJ-FM. 

G.  Non-ARS  Radio  Station  means  any 
radio  station  licensed  to  a  community  in 
the  Sacramento  Area  that  is  not  an  ARS 
Radio  Station. 

H.  Optional  ARS  Station  Assets 
means  the  full  class  B  FM  radio  station 
assets  designated  by  plaintiff  pursuant 
to  Section  FV  (B)  of  this  Final  Judgment, 
and  include  all  the  assets,  tangible  or 
intangible,  used  in  the  operation  of  any 
one  radio  station  %vith  a  full  class  B 
license  broadcast  facility  owned  by  ARS 
or  EZ,  so  chosen  by  the  plaintiff,  and 
licensed  to  a  community  in  the 
Sacramento  Area,  other  than  KSSJ-FM, 
including  but  not  limited  to  all  real 
property  (owned  or  leased)  used  in  the 
operation  of  that  station;  all  broadcast 
equipment,  personal  property, 
inventory,  office  fumitiu^,  fixed  assets 
and  fixtures,  materials,  supplies  and 
other  tangible  property  used  in  the 
operation  of  that  station;  all  licenses, 
permits,  authorizations  and  applications 
therefor  issued  by  the  Federal 
Communications  Commission  ("FCC") 
and  other  governmental  agencies 
relating  to  that  station:  all  contracts, 
agreements,  leases  and  conunitments  of 
defendants  pertaining  to  that  station  and 
its  operations;  all  trademarks,  service 
marks,  trade  names,  copyrights,  patents, 
slogans,  programming  materials  and 
promotional  materials  relating  to  that 
station,  and  all  logs  and  other  records 
maintained  by  defendants  or  that  station 
in  connection  with  its  business. 

m.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  the  defendants,  their 


.successors  and  assigns,  their 
subsidiaries,  affiliates,  directors, 
officers,  managers,  agents  and 
employees,  and  all  other  persons  in 
active  concert  or  participation  with 
them  who  shall  have  received  actual 
notice  of  the  Final  Judgment  by  personal 
service  or  otherwise. 

B.  Each  defendant  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
the  assets  used  in  its  business  of  owning 
and  operating  its  portfolio  of  radio 
stations  in  the  Sacramento  Area,  that  the 
acquiring  party  or  parties  agree  to  be 
boimd  by  the  provisions  of  this  Final 
Judgment,  provided,  however, 
defendants  need  not  obtain  such  an 
agreement  fiom  an  Acquirer  in 
connection  with  the  divestiture  of  the 
KSSJ-FM  Assets  or  the  OpUonal  ARS 
Station  Assets. 

/v.  Divestiture 

A.  Defendants  are  hereby  ordered  and 
directed,  in  accordance  with  the  terms 
of  this  Final  Judgment,  within  six  (6) 
months  after  the  filing  of  the  complaint 
in  this  action,  or  within  five  (5)  business 
days  after  notice  of  entry  of  this  Final 
Judgment,  whichever  is  later,  to  divest 
the  KSSJ-FM  Assets  to  an  Acquirer 
acceptable  to  plaintiff,  in  its  sole 
discretion. 

B.  In  the  event  that  KSSJ-FM's  class 
B  FM  license  has  not  been  issued  by  the 
FCC  on  or  before  December  31,  1997, 
plaintiff  shall  thereafter  have  the  right, 
exercisable  at  any  time  during  the  term 
of  this  Final  Judgment,  to  designate  the 
Optional  ARS  Station  Assets.  Plaintiffs 
designation  shall  be  conununicated  to 
defendants  in  writing,  which 
notification  shall  identify  one  class  B 
FM  station  and  accompanying  assets 
that  shall  constitute  the  Optional  ARS 
Station  Assets  In  the  event  plaintiff 
designates  the  Optional  ARS  Station 
Assets  pursuant  to  this  Section  IV(B), 
defendants  shall,  in  accordance  with  the 
terms  of  this  Final  Judgment,  within  six 
(6)  months  of  written  notification  to 
defendants  of  plaintifTs  designation  of 
the  Optional  ARS  Station  Assets,  in 
addition  to  the  KSSJ-FM  Assets,  divest 
the  Optional  ARS  Station  Assets  to  an 
Acquirer  acceptable  to  plaintiff,  in  its 
sole  discretion. 

C.  Unless  plaintiff  otherwise  consents 
in  writing,  the  divestiture  pursuant  to 
Section  IV  of  this  Final  Judgment,  or  by 
the  trustee  appointed  pursuant  to 
Section  V,  shall  include  all  the  KSSJ- 
FM  Assets  and  the  Optional  ARS 
Station  Assets,  and  shall  be 
accomplished  in  such  a  way  as  to  satisfy 
plaintiff,  in  its  sole  discretion,  that  the 
KSSJ-FM  Assets  and  Optional  ARS 
Station  Assets  can  and  will  be  used  by 


an  Acquirer  as  a  viable,  ongoing 
commercial  radio  business.  The 
divestitvu«,  whether  pursuant  to  Section 
rv  or  V  of  this  Final  Judgment,  shall  be 
made  (1)  to  an  Acquirer  that,  in  the  sole 
judgment  of  plaintiff,  has  the  capability 
and  intent  of  competing  effectively,  and 
has  the  managerial,  operational  and 
financial  capability  to  compete 
effectively  as  a  radio  station  operator  in 
the  Sacramento  Area;  and  (2)  pursuant 
to  agreements  the  terms  of  which  shall 
not,  in  the  sole  judgment  of  plaintiff, 
interfere  with  the  ability  of  the  Acquirer 
to  compete  effectively. 

D.  Defendants  agree  to  use  their  best 
efforts  to  divest  the  KSSJ-FM  Assets 
and  the  Optional  ARS  Station  Assets, 
and  to  obtain  all  regulatory  approvals 
necessary  for  such  divestiture,  as 
expeditiously  as  possible.  Plaintiff,  in 
its  sole  discretion,  may  extend  the  time 
period  for  the  divestiture  set  forth  in 
Section  IV  (A)  or  Section  IV  (b),  as  the 
case  may  be,  for  two  (2)  additional  thirty 
(30)-day  periods  of  time,  not  to  exceed 
sixty  (60)  calendar  days  in  total  in  each 


case. 


E.  In  accomplishing  the  divestiture 
ordered  by  this  Final  Judgment, 
defendants  promptly  shall  make  known, 
by  usual  and  customary  means,  the 
availability  of  the  KSSJ-FM  Assets  and 
the  Optional  ARS  Station  Assets. 
Defendants  shall  inform  any  person 
making  a  bona  fide  inquiry  regarding  a 
possible  purchase  that  the  sale  is  being 
made  pursuant  to  this  Final  Judgment 
and  provide  such  person  with  a  copy  of 
the  Final  Judgment.  Defendants  shall 
make  known  to  any  person  making  an 
inquiry  regarding  a  possible  purchase  of 
the  KSSJ-FM  Assets  and  the  Optional 
ARS  Station  Assets,  that  the  assets 
described  in  Section  U  (C)  and  Section 
II  (H)  are  being  offered  for  sale. 
Defendants  shall  also  offer  to  furnish  to 
all  bona  fide  prospective  purchasers, 
subject  to  customary  confidentiality 
assurances,  all  information  regarding 
the  KSSJ-FM  Assets  and  the  Optional 
ARS  Station  Assets  customarily 
provided  in  a  due  diligence  process, 
except  such  information  that  is  subject 
to  attorney-client  privilege  or  attorney 
work-product  privilege.  Defendants 
shall  make  available  such  information  to 
plaintiff  at  the  same  time  that  such 
information  is  made  available  to  any 
other  person. 

F.  Defendants  shall  permit  bona  fide 
prospective  purchasers  of  the  KSSJ-FM 
Assets  or  the  Optional  ARS  Station 
Assets  to  have  access  to  personnel  and 
to  make  such  inspection  of  the  assets 
and  any  and  all  financial,  operational  or 
other  docimients  and  information,  as  is 
customary  in  a  due  diligence  process. 


C.  Defendants  shall  not  interfere  with 
any  efforts  by  any  Acquirer  to  employ 
the  general  managed  or  any  other 
employee  of  KSSJ-FM  or  the  Optional 
ARS  Station  Assets. 

V.  Appointment  of  Trustee 

A.  In  the  event  that  defendants  have 
not  divested  the  KSSJ-FM  Assets  or  the 
Optional  ARS  Station  Assets  within  the 
time  periods  specified  in  Section  IV  of 
this  Final  Judgment,  the  Court  shall 
appoint,  on  application  of  plaintiff,  a 
trustee  selected  by  plaintiff  to  effect  the 
divestiture  of  the  assets. 

B.  After  the  trustee's  appointment  has 
become  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  KSSJ-FM 
Assets  or  the  Optional  ARS  Station 
Assets.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestiture  at  the  best  price  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee,  subject  to  the  provisions  of 
Section  V  and  VII  of  this  Final  Judgment 
and  consistent  with  FCC  regulations, 
and  shall  have  such  other  powers  as  the 
Court  shall  deem  appropriate.  Subject  to 
Section  V  (C)  of  this  Final  Judgment,  the 
trustee  shall  have  the  power  and 
authority  to  hire  at  the  cost  and  expense 
of  defendants  any  investment  bankers, 
attorneys  or  other  agents  reasonably 
necessary  in  the  judgment  of  the  trustee 
to  assist  in  the  divestiture,  and  such 
professionals  or  agents  shall  be  solely 
accountable  to  the  trustee.  The  trustee 
shall  have  the  power  and  authority  to 
accomplish  the  divestiture  at  the  earliest 
possible  time  to  a  purchaser  acceptable 
to  plaintiff  in  its  sole  judgment,  and 
shall  have  such  other  powers  at  this 
Court  shall  deem  appropriate. 
Defendants  shall  not  object  to  the  sale 
of  the  KS^-FM  Assets  or  the  Optional 
ARS  Station  Assets  by  the  trustee  on 
any  grounds  other  than  the  trustee's 
malfeasance.  Any  such  objection  by 
defendants  must  be  conveyed  in  writing 
to  plaintiff  and  the  trustee  no  later  than 
fifteen  (15)  calendar  days  after  the 
trustee  has  provided  the  notice  required 
under  Section  VII  of  this  Final 
Judgment. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  on  such 
terms  and  conditions  as  the  Court  may 
prescribe,  and  shall  account  for  all 
monies  derived  from  the  sale  of  the 
assets  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  monies  shall  be  paid  to 
defendants,  and  the  trustee's  services 
shall  then  be  terminated.  The 
compensation  of  such  trustee  and  of  any 


professionals  and  agents  retained  by  the 
trustee  shall  be  reasonable  in  light  of  the 
value  of  the  divestiture  and  based  on  a 
fee  arrangement  providing  the  trustee 
with  an  incentive  based  on  the  price 
and  terms  of  the  divestiture  and  the 
speed  with  which  it  is  accomplished. 

D.  Defendants  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestitive  of  the 
KSSJ-FM  Assets  or  the  Optional  ARS 
Station  Assets,  and  shall  use  their  best 
efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestiture, 
including  best  efforts  to  effect  all 
necessary  regulatory  approvals.  Subject 
to  a  customary  confidentiality 
agreement,  the  trustee  shall  have  full 
and  complete  access  to  the  personnel, 
books,  records  and  facilities  related  to 
the  KSSJ-FM  Assets  and  the  Optional 
ARS  Station  Assets,  and  defendants 
shall  develop  such  financial  or  other 
information  as  may  be  necessary  for  the 
divestiture  of  the  KSSJ-FM  Assets  and 
the  Optional  ARS  Station  Assets. 
Defendants  shall  permit  prospective 
purchasers  of  the  KSSJ-FM  Assets  and 
Optional  ARS  Station  Assets  to  have 
access  to  personnel  and  to  make  such 
inspection  of  physical  fecilities  and  any 
and  all  financial,  operational  or  other 
docimients  and  information  as  may  be 
relevant  to  the  divestiture  required  by 
this  Final  Judgment. 

E.  After  its  appointment  becomes 
effective,  the  trustee  shall  file  monthly 
reports  with  defendants,  plaintiff  and 
the  Court,  setting  forth  the  trustee's 
efforts  to  accomplish  divestiture  of  the 
KSSJ-FM  Assets  and  the  Optional  ARS 
Station  Assets  as  contemplated  under 
this  Final  Judgment,  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
Such  reports  shall  include  the  name, 
address  and  telephone  number  of  each 
person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  iiujuiry  about 
acquiring,  any  interest  in  the  KSSJ-FM 
Assets  or  the  Optional  ARS  Station 
Assets,  and  shall  describe  in  detail  each 
contact  with  any  such  person  during 
that  period.  The  trustee  shall  maintain 
full  records  of  all  efforts  made  to  divest 
these  assets. 

F.  Within  six  (6)  months  after  its 
appointment  has  become  effective,  if  the 
trustee  has  not  accomplished  the 
divestiture  required  by  Section  FV  of 
this  Final  Judgment,  the  trustee  shall 
promptly  file  with  the  Court  a  report 
setting  forth  (1)  the  trustee's  efforts  to 
accomplish  the  required  divestiture,  (2) 
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the  reasons,  in  the  trustee's  judgment, 
why  the  required  divestiture  has  not 
been  accomplished,  and  (3)  the  trustee's 
reconmiendations;  provided,  that  to  the 
extent  such  reports  contain  information 
that  the  trustee  deems  confidential,  such 
reports  shall  not  be  filed  in  the  public 
docket  of  the  Coiut.  The  trustee  shall  at 
the  same  time  furnish  such  reports  to 
plaintiff  and  defendants,  which  shall 
each  have  the  right  to  be  heard  and  to 
make  additional  recommendations.  The 
Court  shall  thereafter  enter  such  orders 
as  it  shall  deem  appropriate  to 
accomplish  the  purpose  of  this  Final 
Judgment,  which  shall,  if  necessary, 
include  extending  the  term  of  the 
trustee's  appointment 

VI.  Preservation  of  Assets/Hold  Separate 

Until  the  divestitiire  of  the  KSSj-FM 
Assets  required  by  Section  IV  of  the 
Final  Judgment  has  been  accomplished. 

A.  Defendants  shall  take  all  steps 
necessary  to  operate  KSSJ-FM  as  a 
separate,  independent,  ongoing, 
economically  viable  and  active 
com[>etitor  to  defendants'  other  stations 
in  the  Sacramento  Area,  and  shall  take 
all  steps  necessary  to  ensiu«  that,  except 
as  necessary  to  comply  with  Section  TV 
and  {}aragraphs  B  and  C  of  this  Section 
of  the  Final  Judgment,  the  management 
of  said  station,  including  the 
performance  of  decision-making 
runctions  regarding  marketing  and 
pricing,  will  be  kept  separate  and  apart 
from,  and  not  influenced  by, 
defendants. 

B.  Defendants  shall  use  all  reasonable 
efforts  to  maintain  and  increase  sales  of 
advertising  time  by  KSSJ-FM  and  the 
Optional  ARS  Station  Assets,  and  shall 
maintain  at  1996  or  previously 
approved  levels  for  1997,  whichever  are 
higher,  promotional  advertising,  sales, 
marketing  and  merchandising  support 
for  such  radio  station. 

C.  Defendants  shall  take  all  steps 
necessary  to  ensure  that  the  assets  used 
in  the  operation  of  KSSJ-FM  and  the 
Optional  ARS  Station  Assets  are  fully 
maintained.  KSSJ-FM 's  and  the 
Optional  ARS  Station  Assets'  sales  and 
marketing  employees  shall  not  be 
transferred  or  reassigned  to  any  other 
station,  except  for  transfer  bids  initiated 
by  employees  pursuant  to  defendants' 
regular,  established  job  posting  policies, 
provided  that  defendants  give  plaintiff 
and  Acquirer  ten  (10)  days'  notice  of 
such  transfer. 

D.  Defendants  shall  not,  except  as  part 
of  a  divestiture  approved  by  plaintiff. 
sell  any  KSSJ-FM  Assets  or  the 
Optional  ARS  Station  Assets. 

E.  Defendants  shall  take  no  action  that 
would  jeopardize  the  sale  of  the  KSSJ- 


FM  Assets  or  the  Optional  ARS  Station 
Assets. 

F.  Defendants  shall  appoint  a  person 
or  persons  to  oversee  the  assets  to  be 
held  separate  and  who  will  be 
responsible  for  defendants'  compliance 
with  Section  VI  of  this  Final  Judgment 

Vn.  Notification 

Within  two  (2)  business  days 
following  execution  of  a  binding 
agreement  to  divest,  including  all 
contemplated  ancillary  agreements  (e.g., 
financing),  to  effect  any  proposed 
divestiture  pursuant  to  Sections  IV  or  V 
of  this  Final  Judgment,  defendants  or 
the  trustee,  whichever  is  then 
responsible  for  effecting  the  divestiture, 
shall  notify  plaintiff  of  the  proposed 
divestiture.  If  the  trustee  is  resfxmsible, 
it  shall  similarly  notify  defendants.  The 
notice  shall  set  forth  the  details  of  the 
proposed  transaction  and  list  the  name, 
address  and  telephone  number  of  each 
person  not  previously  identified  who 
offered  to,  or  expressed  an  interest  in  or 
a  desire  to,  acquire  any  ownership 
interest  in  the  KSSJ-FM  Assets  of  the 
Optional  ARS  Station  Assets,  together 
with  full  details  of  same.  Within  fifteen 
(15)  calendar  days  of  receipt  by  plaintiff 
of  such  notice,  plaintiff  may  request 
from  defendants,  the  proposed 
purchaser  or  purchasers,  any  other  third 
party,  or  the  trustee,  if  applicable, 
additional  information  concerning  the 
proposed  divestiture,  the  proposed 
purchaser,  and  any  other  potential 
purchaser.  Defendants  and  the  trustee 
shall  furnish  any  additional  information 
requested  within  fifteen  (15)  calendar 
days  of  the  receipt  of  the  request. 
Within  thirty  (30)  calender  days  after 
receipt  of  the  notice  or  within  twenty 
(20)  calendar  days  after  plaintiff  has 
been  provided  the  additional 
information,  whichever  is  later,  plaintiff 
shall  provide  written  notice  to 
defendants  and  the  trustee,  if  there  is 
one,  stating  whether  or  not  it  objects  to 
the  proposed  divestiture.  VS.  plaintiff  fails 
to  object  within  the  period  specified,  or 
if  the  plaintiff  provides  written  notice  to 
defendant  and  the  trustee,  if  there  is 
one,  that  it  does  not  object,  then  the 
divestittue  may  be  consiunmated, 
subject  only  to  defendants'  limited  right 
to  object  to  the  sale  under  Section  V  (B) 
of  this  Final  Judgment.  A  divestiture 
proposed  under  Section  fV  shall  not  be 
consimunated  if  plaintiff  objects  to  it 
Upon  objection  by  plaintiff,  or  by 
defendants  under  the  proviso  in  Section 
V  (B),  a  divestiture  proposed  under 
Section  V  shall  not  be  consimunated 
unless  approved  by  the  Coiut. 


Vn7.  Financing 

Defendants  are  ordered  and  directed 
not  to  finance  all  or  any  part  of  any 
purchase  by  an  Acquirer  made  pursuant 
to  Sections  FV  or  V  of  this  Final 
Judgment  without  the  prior  written 
consent  of  plaintiff. 

IX.  Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  this  Final  Judgment  and 
every  thirty  (30)  calendar  days  thereafter 
imtil  the  divestittire  has  been 
completed,  whether  pursuant  to  Section 
IV  or  Section  V  of  this  Final  Judgment, 
defendants  shall  deliver  to  plaintiff  an 
affidavit  as  to  the  fact  and  maiuier  of 
defendants'  compliance  with  Section  IV 
or  V  of  this  Final  Judgment  Each  such 
affidavit  shall  include  inter  alia,  the 
name,  address  and  telephone  number  of 
each  person  who,  at  any  time  after  the 
period  covered  by  the  last  such  report, 
was  contacted  by  defendants,  or  their 
representatives,  made  an  offer  to 
acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  KSSJ-FM 
Assets  or  the  Optional  ARS  Station 
Assets,  and  shall  describe  in  detail  each 
contact  with  any  such  person  during 
that  period.  Each  such  affidavit  shall 
also  include  a  description  of  the  efforts 
that  defendants  have  taken  to  solicit  a 
buyer  for  the  KSSJ-FM  Assets  or  the 
Optional  ARS  Station  Assets. 

B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  this  Final  Judgment, 
defendants  shall  deliver  to  plaintiff  an 
affidavit  which  describes  in  reasonable 
detail  all  actions  defendants  have  taken 
and  all  steps  defendants  have 
implemented  on  an  on-going  basis  to 
preserve  KSSJ-FM  or  the  Optional  ARS 
Station  Assets  pursuant  to  Section  VI  of 
this  Final  Judgment  Defendants  shall 
deliver  to  plaintiff  an  affidavit 
describing  any  changes  to  the  efforts 
and  actions  outlined  in  their  earlier 
affidavit(s)  filed  pursuant  to  this  section 
within  fifteen  (15)  calendar  days  after 
such  change  is  implemented. 

C.  Defendants  shall  preserve  all 
records  of  all  efforts  made  to  preserve 
and  divest  the  KSSJ-FM  Assets  and  the 
Optional  ARS  Station  Assets. 

X.  Notice 

A.  Unless  such  transaction  is 
otherwise  subject  to  the  reporting  and 
waiting  period  requirements  of  the  Hart- 
Scott-Rodino  Antitrust  Improvements 
Act  of  1976,  as  amended,  15  U.S.C.  18a 
(the  "HSR  Act"),  defendants,  without 
providing  advance  notification  to  the 
plaintiff,  shall  not  directiy  or  indirectly 
acquire  any  assets  of  or  any  interest. 


including  any  financial,  security,  loan, 
equity  or  management  interest,  in  any 
Non-ARS  Radio  Station. 

B.  Defendants,  without  providing 
advance  notification  to  the  plaintiff, 
shall  not  direcUy  or  indirecUy  enter  into 
any  agreement  or  understanding  that 
would  allow  defendants  to  market  or 
sell  advertising  time  or  to  establish 
advertising  prices  for  any  Non-ARS 
Radio  Station. 

C.  Notification  described  in  (A)  and 
(B)  above  shall  be  provided  to  the 
United  States  Department  of  Justice  in 
the  same  format  as,  and  per  the 
instructions  relating  to  the  Notification 
and  Report  Form  set  forth  in  the 
Appendix  to  Part  803  of  Tide  16  of  the 
Code  of  Federal  Regulations  as 
amended,  except  that  the  information 
requested  in  Items  5-9  of  the 
instructions  must  be  provided  only  with 
respect  to  ARS  Radio  Stations  in  the 
Sacramento  Area.  Notification  shall  be 
provided  at  least  thirty  (30)  days  prior 
to  acquiring  any  such  interest  covered 
in  (A)  or  (B)  above,  and  shall  include, 
beyond  what  may  be  required  by  the 
applicable  instructions,  the  names  of  the 
principal  representatives  of  the  parties 
to  the  agreement  who  negotiated  the 
agreement,  and  any  management  or 
strategic  plans  discussing  the  proposed 
transaction.  If  within  the  30-day  period 
after  notification,  representatives  of  the 
plaintiff  make  a  written  request  for 
additional  information,  defendants  shall 
not  consummate  the  proposed 
transaction  or  agreement  until  twenty 
(20)  days  after  submitting  all  such 
additional  information.  Early 
termination  of  the  waiting  periods  in 
this  paragraph  may  be  requested  and, 
where  appropriate,  granted  in  the  same 
manner  as  is  applicable  under  the 
requirements  and  provisions  of  the  HSR 
Act  and  rules  promulgated  thereunder. 

D.  This  Section  shall  be  broadly 
construed  and  any  ambiguity  or 
uncertainty  regarding  the  filing  of  notice 
under  this  Section  shall  be  resolved  in 
favor  of  filing  notice. 

XI.  Compliance  Inspection 

For  the  piupose  of  determining  or 
securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time. 

A.  Duly  authorized  representatives  of 
the  plaintiff,  including  consultants  and 
other  persons  retained  by  the  plaintiff, 
shall,  upon  written  request  of  the 
United  States  Attorney  General,  or  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  and  on 
reasonable  notice  to  defendants  made  to 
their  principal  offices,  be  permitted: 

(1)  Access  during  office  nours  of 
defendants  to  inspect  and  copy  all 


books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  dociunents  in  the 
possession  or  under  the  control  of 
defendants,  who  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Judgment;  and 

(2)  Subject  to  the  reasonable 
convenience  of  defendants  and  urithout 
restraint  or  interference  from 
defendants,  to  interview  directors, 
officers,  employees  and  agents  of 
defendants,  who  may  have  counsel 
present,  regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
United  States  Attorney  General,  or  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  made  to 
defendants'  principal  offices, 
defendants  shall  submit  such  written 
reports,  under  oath  if  requested,  with 
respect  to  any  of  the  matters  contained 
in  this  Final  Judgment  as  may  be 
requested. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in 
Section  DC  or  this  Section  XI  shall  be 
divulged  by  any  representative  of  the 
United  States  to  any  person  other  than 
a  duly  authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  plaintiff  is  a  party  (including 
grand  jiuy  proceedings),  or  for  the 
purpose  of  securing  compliance  with 
this  Final  Judgment,  or  as  otherwise 
required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  a  defendant 
to  plaintiff,  and  such  defendant 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  such  defendant  marks 
each  pertinent  page  of  such  material, 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  die  Federal  Rides  of 
Civil  Procedure,"  then  ten  (10)  calendar 
days'  notice  shall  be  given  by  plaintiff 
to  such  defendant  prior  to  divulging 
such  material  in  any  legal  proceeding 
(other  than  a  grand  jury  proceeding)  to 
which  such  defendant  is  not  a  party. 

XII.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
at  any  time  for  such  further  orders  and 
directions  as  may  be  necessary  or 
appropriate  for  the  construction, 
implementation  or  modification  of  any 
provisions  of  this  Final  Judgment,  for 
the  enforcement  of  compliance 
herewith,  and  for  the  punishment  of  any 
violation  hereof. 


Xm.  Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 
the  tenth  anniversary  of  the  date  of  its 
entry. 

XIV.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Certificate  of  Service 

I,  Dando  B.  Cellini,  hereby  certify 
that,  on  February  27,  1997, 1  caused  the 
foregoing  documents  to  be  served  on 
defendants  American  Radio  Systems 
Corporation  and  EZ  Communications, 
Inc.,  by  having  a  copy  mailed,  first- 
class,  postage  prepaid,  to: 
James  R.  Loftis,  m. 
Joseph ).  Simons, 

Collier  Shannon  Rill  ft  Scott.  PLLC. 
3050  K  Street,  N.  W. ,  Suit  400.  Washington. 
DC  20007.  (202)342-6480.  Counsel  for 
American  Radio  Systems  Corporation. 
Ray  V.  Hartwell.  m, 
Andrew  J.  Strenio.  Jr.. 
Hunton  ft  Willianu, 

1900  K  Street.  NW,  Washington.  DC2000S- 
1 109.  (202)  955-1639.  Counsel  for  EZ 
Communications,  Inc. 
Dando  B.  Cellini. 

Competitive  Impact  Statement 

^  Plaintiff,  the  United  States  of 
America,  pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA"),  15  U.S.C.  §  16(bHh),  files 
this  Competitive  Impact  Statement 
relating  to  the  proposed  Final  Judgment 
submitted  for  entry  in  this  civil  antitrust 
proceeding. 

7.  Nature  and  Purpose  of  the  Proceeding 

Plaintiff  filed  a  civil  antitrust 
Complaint  on  February  27, 1997, 
alleging  that  the  proposed  acquisition  of 
EZ  of  Communications  ("EZ")  by 
American  Radio  Systems  Corporation 
("ARS")  would  violate  Section  7  of  die 
Clayton  Act,  15  U.S.C.  §  18.  The 
Complaint  alleges  that  ARS  and  EZ  own 
and  operate  numerous  radio  stations 
throughout  the  United  States,  and  that 
after  the  transaction  ARS  would  own 
eight  radio  stations  in  the  Sacramento, 
California  area,  including  six  of  the  12 
stations  authorized  and  operating  as 
Class  B  broadcast  fociUties  in  that  area.^ 


>  The  Teleoomtnunications  Act  of  1996  provides 
that  a  parly  may  own  up  to  a  maximuiii  of  eight 
commercial  radio  stations  in  a  radio  market,  not 
more  than  five  of  which  are  in  the  same  service 
(AM  or  FM).  However,  a  radio  market  for  Fedaral 
Communications  Commission  ("POC")  purpoaet  i* 
delineated  by  examiniiig  overlapping  principal 
community  contours.  Because  ARS  defined  two 
separate  radio  markets  in  the  Sacramento  area  for 
FCC  purpoaas,  based  upon  principal  community 
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This  acquisition  would  give  ARS  half  of 
the  most  competitively  significant  radio 
signals,  and  a  significant  share  of  the 
radio  advertising  market,  including  a 
large  percentage  of  advertising  directed 
to  certain  target  audiences  in 
Sacramento.  As  a  result,  the 
combination  of  these  companies  would 
substantially  lessen  competition  in  the 
sale  of  radio  advertising  time  in 
Sacramento,  California  and  the 
siuTounding  area. 

The  prayer  for  relief  seeks:  (a) 
adjudication  that  ARS's  proposed 
acquisition  of  £Z  would  violate  Section 
7  of  the  Clayton  Act;  (b)  preliminary  and 
permanent  injunctive  relief  preventing 
the  consununation  of  the  proposed 
acquisition;  (c)  an  award  to  the  United 
States  of  the  costs  of  this  action;  and  (b) 
such  other  relief  as  is  proper. 

Shortly  before  this  suit  was  filed,  a 
proposed  settlement  was  reached  that 
permits  ARS  to  complete  its  acquisition 
of  EZ,  yet  preserves  competition  in  the 
market  for  which  the  transaction  would 
raise  significant  competitive  concerns. 
A  Stipulation  and  proposed  Final 
judgment  embodying  the  settlement 
were  filed  at  the  same  time  the 
Complaint  was  filed. 

The  proposed  Final  Judgment  orders 
defendants  to  divest  KSSJ-FM.  Unless 
the  United  States  grants  as  a  time 
extension,  defendants  must  divest  this 
radio  station  either  within  six  months 
after  the  filing  of  the  Complaint,  or  with 
five  (5)  business  days  after  notice  of 
entry  of  the  Final  Judgment,  whichever 
is  later.  If  defendants  do  not  divest 
KSSJ-FM  within  the  divestiture  period, 
the  Court  shall,  upon  plaintiffs 
application,  appoint  a  trustee  to  sell  the 
assets.  The  proposed  Final  Judgment 
also  requires  defendants  to  ensure  that, 
until  the  divestiture  mandated  by  the 
Final  Judgment  has  been  accomplished, 
KSSJ-FM  will  be  operated 
independently  as  a  viable,  ongoing 
business,  and  kept  separate  and  apart 
from  ARS's  and  EZ's  other  Sacramento 
radio  stations.  Additionally,  the 
proposed  Final  Judgment  provides  that 
if  KSSJ-FM's  Class  B  license  has  not 
been  issued  by  the  FCC  on  or  before 
December  31. 1997.  the  United  States 
has  the  right  to  designate  one  additional 
ARS  or  EZ  Class  B  radio  station  for 
divestiture.  Further,  the  proposed  Final 
Judgment  requires  defendants  to  give 
plaintiff  prior  notice  regarding  future 
radio  station  acquisitions  or  certain 


cootoun.  it  took  tba  poaition  in  its  FTX  filing*  and 
with  the  Department  of  Justice  that  the  1996 
Telecommunications  in  its  FXX  filings  and  with  the 
Department  of  Justice  that  the  1996 
Telecommunicatiuns  Act  did  not  require  divestiture 
ol  any  of  the  six  class  B  FM  signals  thai  it  would 
ownaHar  tbameigar. 


agreements  pertaining  to  the  sale  of 
radio  advertising  time  in  Sacramento. 

The  plaintiff  and  the  defendants  have 
stipiUated  that  the  proposed  Final 
judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 

n.  The  Alleged  Violations 

A.  The  Defendants 

Defendant  ARS  is  a  Delaware 
corporation  with  its  headquarters  in 
Boston,  Massachusetts.  It  currenUy 
owns  and  operates  75  radio  stations  in 
14  metropolitan  areas  in  the  United 
States.  Its  1996  revenues  were 
approximately  $270  million.  ARS  owns 
four  radio  stations  authorized  and 
operating  as  Class  B  broadcast  facilities 
in  the  Sacramento  area. 

EZ  is  a  Virginia  corporation 
headquartered  in  Fairfax,  Virginia.  It 
owns  and  operates  twenty-three  radio 
stations  in  seven  metropolitan  areas  in 
the  United  States.  Its  1996  revenues 
were  approximately  $118  million.  EZ 
owns  two  radio  stations  authorized  and 
operating  as  Class  B  broadcast  focilities 
in  the  Sacramento  area. 

B.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violations 

On  August  5, 1996,  ARS  agreed  to 
purchase  EZ  for  approximately  $655 
million.  As  is  more  fully  discussed 
below,  ARS  would  control  a  significant 
share  of  the  radio  advertising  in 
Sacramento,  as  well  as  a  significant 
percentage  of  advertising  directed  to 
certain  target  audiences  in  Sacramento. 
The  proposed  acquisition  of  EZ  by  ARS, 
and  the  threatened  loss  of  such 
competition  that  would  be  caused 
thereby,  precipitated  the  government's 
suit 

C.  Anticompetitive  Consequences  of  the 
Proposed  Merger 

1.  Sale  of  Radio  Advertising  Time  in 
Sacramento 

The  Complaint  alleges  that  the 
provision  of  advertising  time  on  radio 
stations  serving  the  Sacramento, 
California  Metro  Survey  Area  ("MSA") 
constitutes  a  line  of  commerce  and 
section  of  the  country,  or  relevant 
market,  for  antitrust  purposes.  The 
Sacramento  MSA  is  the  geographical 
unit  for  which  Arbitron  furnishes  radio 
stations,  advertisers,  and  advertising 
agencies  in  Sacramento  with  data  to  aid 
in  evaluating  radio  audience  size  and 


composition.  Advertisers  use  this  data 
in  niaking  decisions  about  which  radio 
station  or  combination  of  radio  stations 
can  deliver  their  target  audiences  in  the 
most  efficient  and  cost-effective  way. 
Local  and  national  advertising  that  is 
placed  on  radio  stations  within  the 
Sacramento  MSA  is  aimed  at  reaching 
listening  audiences  in  the  Sacramento 
MSA,  and  radio  stations  outside  of  the 
Sacramento  MSA  do  not  provide 
effiective  access  to  this  audience.  Thus, 
if  there  were  a  small  but  significant 
nontransitory  increase  in  radio 
advertising  prices  within  the 
Sacramento  MSA,  advertisers  would  not 
buy  enough  advertising  time  from  radio 
stations  located  outside  of  the 
Sacramento  MSA  to  defeat  the  increase. 

Radio  stations  earn  their  revenues 
fi:om  the  sale  of  advertising  time  to  local 
and  national  advertisers.  Many  local 
and  national  advertisera  purchase  radio 
advertising  time  in  Sacramento  because 
such  advertising  is  preferable  to 
advertising  in  other  media  for  their 
specific  needs.  For  such  advertisers, 
radio  time:  may  be  less  expensive  and 
most  cost-efficient  than  other  media  at 
reaching  the  advertiser's  target  audience 
(individuals  most  likely  to  purchase  the 
advertiser's  products  or  services);  may 
reach  certain  target  audiences  that 
caiuiot  be  reached  as  effectively  through 
other  media;  or  may  offer  promotional 
opportunities  to  advertisers  that  they 
cannot  exploit  as  effectively  using  other 
media.  For  these  reasons  and  others, 
many  local  and  national  advertisers  in 
Sacramento  who  purchase  radio 
advertising  time  view  radio  either  as  a 
necessary  advertising  medium  for  them, 
or  as  a  necessary  advertising 
complement  to  other  media. 

Although  some  local  and  national 
advertisers  may  switch  some  of  their 
advertising  to  other  media  rather  than 
absorb  a  price  increase  in  radio 
advertising  time  in  Sacramento,  the 
existence  of  such  advertisers  would  not 
prevent  radio  stations  from  profitably 
raising  their  prices  a  small  but 
significant  amount  to  those  advertisers 
who  have  strong  preferences  for  using 
radio  over  other  media  for  some  or  all 
of  their  advertising  campaigns.  At  a 
minimtim,  stations  could  profitably 
raise  prices  to  those  advertisers  who 
view  radio  either  as  a  necessary 
advertising  medium  for  them,  or  as  a 
necessary  advertising  complement  to 
other  media.  Radio  stations,  which 
negotiate  prices  individually  with 
advertisers,  can  identify  those 
advertisers  with  strong  radio 
preferences.  ConsequenUy,  radio 
stations  can  charge  different  advertisers 
different  rates.  Because  of  this  ability  to 
price  discriminate  among  different 


customers,  radio  stations  may  charge 
higher  prices  to  advertisers  that  view 
radio  as  particularly  effective  for  their 
needs,  while  maintaining  lower  prices 
for  other  advertisers. 

2.  Harm  of  Competition 

The  Complaint  alleges  that  ARS's 
proposed  acquisition  of  EX  would 
lessen  competition  substantially  in  the 
provision  of  radio  advertising  time  in 
the  Sacramento  MSA.  The  proposed 
acquisition  would  create  significant 
market  concentration,  and  would  permit 
ARS  to  control  a  substantial  share  of  the 
advertising  revenues  in  Sacramento. 
The  transaction  is  likely  to  lead  to 
further  market  concentration  in  view  of 
the  fact  that  KSSJ-FM  has  recenUy  been 
ungraded  to  a  Class  B  FM  signal,  which 
broadens  that  station's  reach  and  is 
therefore  likely  to  increase  its  (and 
hence  ARS's)  market  share.  Moreover, 
the  proposed  merger  would  concentrate 
many  of  Sacramento's  strongest  radio 
signals  into  the  hands  of  ARS.  After  all 
transactions  are  complete,  ARS  would 
own  six  of  the  12  stations  in  the 
Sacramento  area  authorized  and 
operating  as  Class  B  broadcast  facilities. 
Because  weaker  signals  cannot  penetrate 
as  large  as  listening  area,  they  do  not 
have  the  potential  to  reach  as  many 
listeners  as  strong  signals.  All  else  being 
equal,  concentrated  ownership  of  strong 
signals  is  likely  to  create  more 
listenship  dominance  the  concentrated 
ownership  of  weaker  signals. 

ARS  presently  controls  approximately 
21%  of  radio  advertising  revenues  in 
Sacramento,  and  its  market  share  would 
rise  to  approximately  36%  after  the 
proposed  merger.  According  to  the 
Herfindahl-Hirschman  hidex  ("HHI"),  a 
widely-used  measure  of  market 
concentration  defined  and  explained  in 
Exhibit  A  hereto,  the  pre-merger  HHI  in 
this  market  is  1895,  which  would  rise 
by  998  points  to  2893  after  the  merger. 
This  substantial  increase  in 
concentration,  exacerbated  by  the 
upgrade  of  KSSJ-FM's  signal  to  Class  B 
and  the  resultant  likely  increase  of 
ARS's  future  market  share,  will  give 
ARS  the  unilateral  power  to  raise 
advertising  prices  and  reduce  the  level 
of  service  provided  to  advertisers  in 
Sacramento. 

Furthermore,  the  proposed 
transactions  would  eliminate  head-to- 
bead  competition  between  ARS  and  EZ 
for  advertisers  seeking  to  reach  specific 
audiences.  Advertisers  select  radio 
stations  to  reach  a  large  percentage  of 
their  target  audience  based  upon  a 
niunber  of  factors,  including,  inter  alia, 
the  size  of  the  station's  audience,  the 
characteristics  of  its  audience,  and  the 
geographic  reach  of  a  station's  signal. 


Many  advertisers  seek  to  reach  a  large 
percentage  of  their  target  audience  by 
selecting  those  stations  whose  audience 
has  a  high  correlation  with  their  target 
audience.  If  a  number  of  stations 
efficiently  reach  that  target  audience, 
advertisers  benefit  from  the  competition 
among  such  stations  to  offer  better 
prices  or  services.  Today,  several  ARS 
and  EZ  stations  compete  head-to-head 
to  reach  the  same  audiences  and,  for 
many  local  and  national  advertisers 
buying  time  in  Sacramento,  they  are 
close  substitutes  for  each  other  based  on 
their  specific  audience  characteristics. 
The  proposed  merger  would  eliminate 
such  competition,  notably  including 
competition  for  advertisers  seeking  to 
reach  female  listeners  in  Sacramento. 

Advertisers  seeking  to  reach  female 
listeners  in  Sacramento  currenUy  help 
to  ensure  competitive  rates  by  "playing 
off"  ARS  stations  against  EZ  stations. 
Because  the  direct  competition  between 
the  ARS  and  EZ  stations  would  be 
eliminated  by  the  proposed  merger,  and 
because  advertisers  seeking  to  reach 
female  listeners  would  have  inferior 
alternatives  to  the  merged  entity,  the 
acquisition  would  give  ARS  the  ability 
to  raise  its  rates  and  reduce  the  quality 
of  its  services  to  a  significant  number  of 
its  advertisers  on  its  Sacramento 
stations.  This  is  particularly  true 
because  of  the  merged  entity's  ability  to 
charge  different  prices  to  different 
advertisers. 

Format  changes  are  unlikely  to  deter 
the  anticompetitive  consequences  of  the 
proposed  merger.  If  ARS  raised  prices  or 
reduced  services  to  those  advertisers 
who  buy  time  on  ARS  and  EZ  stations 
because  of  their  strength  in  delivering 
access  to  certain  specific  audiences, 
non-ARS  radio  stations  in  Sacramento 
would  not  be  induced  to  change  their 
formats  to  attract  those  audiences  in 
sufficiently  large  numbers  to  defeat  a 
price  increase.  Successful  radio  stations 
are  unlikely  to  undertake  a  format 
change  solely  in  response  to  small  but 
significant  increases  in  price  being 
charged  to  advertisers  by  a  multi-station 
firm  such  as  ARS,  because  they  woiUd 
likely  lose  a  substantial  portion  of  their 
existing  audiences.  Even  if  less 
successful  or  less  powerful  stations  did 
change  format,  they  would  still  be 
imlikely  to  attract  enough  listeners  to 
provide  suitable  alternatives  to  the 
merged  entity. 

Finally,  new  entry  into  the 
Sacramento  radio  advertising  market  is 
highly  unlikely  in  response  to  a  price 
increase  by  the  merged  parties.  No 
unallocated  radio  broadcast  frequencies 
exist  in  Sacramento.  Also,  stations 
located  in  adjacent  communities  cannot 
boost  their  power  so  as  to  enter  the 


Sacramento  market  %vithout  interfering 
with  other  stations  on  the  same  or 
similar  frequencies,  a  violation  of 
Federal  Commiuiications  Commission 
("FCC")  regulations. 

For  these  reasons,  plaintiff  concludes 
that  the  merger  as  proposed  would 
substantially  lessen  competition  in  the 
sale  of  radio  advertising  time  in  the 
Sacramento  MSA,  eliminate  actual 
competition  between  ARS  and  EZ,  and 
result  in  increased  rates  for  radio 
advertising  time  in  the  Sacramento 
MSA.  all  in  violation  of  Section  7  of  the 
Clayton  Act. 

in.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  would 
preserve  competition  in  the  sale  of  radio 
advertising  time  in  the  Sacramento 
MSA.  It  requires  the  divestittire  of 
KSSJ-FM,  a  station  oriented  toward 
female  listeners,  and  one  of  only  12 
radio  signals  in  the  Sacramento  area 
authorized  and  operating  as  Class  B  FM 
broadcast  Cacilities.  Class  B  signals  are 
the  strongest,  and  therefore  the  most 
competitively  significant,  radio 
broadcasting  signals  in  the  Sacramento 
area.  Absent  the  divestitiu^.  ARS  would 
have  controlled  six  of  12  of 
Sacramento's  Class  B  signals.  Such 
concentrated  ownership  of  the  most 
competitively  significant  signals  in  the 
area,  coupled  with  the  likely  increase  in 
ARS's  revenue  share  following  KSSJ- 
FM's  signal  upgrade,  would  enable  ARS 
to  maintain  a  dominant  share  of 
listeners  that  would  be  difficidt  for 
competing  radio  stations  to  challenge 
effiectively,  thereby  reducing  the  choices 
available  to  radio  advertisers  in 
Sacramento,  and  diminishing 
competition.  The  divestiture  of  KSSJ- 
FM  leaves  ARS  with  five  of  the  12  Class 
B  FM  signals  and  less  than  35  percent 
of  the  advertising  revenues  in 
Sacramento,  and  puts  the  station  in  the 
hands  of  a  competitor,  who  will  have 
the  competitive  benefit  of  the  station's 
signal  upgrade.  In  particular,  the 
divestiture  of  KSSJ-FM,  upgraded  to  a 
Class  B  signal,  will  permit  ARS  and  the 
remaining  radio  stations  in  Sacramento 
to  compete  vigorously  for  advertisers 
seeking  to  reach  female  listeners. 

Although  KSSJ-FM  is  currenUy 
authorized  and  operating  as  a  Class  B 
FM  station,  it  is  still  awaiting  the  formal 
issuance  of  its  Qass  B  license  by  the 
FCC.  In  the  event  that  this  license  has 
not  been  issued  by  the  FCC  on  or  before 
December  31, 1997,  then  the  proposed 
Final  Judgment  gives  plaintiff  the  option 
to  designate  an  additional  Sacramento 
Class  B  FM  station  for  divestiture  by 
defendants. 
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Unless  plaintiff  grants  an  extension  of 
time,  defendants  must  divest  KSSJ-FM 
either  mthin  six  months  after  the  Final 
Judgment  has  been  filed  or  within  five 

(5)  business  days  after  notice  of  entry  of 
the  Final  Judgment,  whichever  is  later. 
Until  the  divestitures  taiiLe  place,  KSSJ- 
FM  will  be  operated  and  maintained  as 
an  independent  competitor  to 
defendants'  other  stations  in  the 
Sacramento  MSA. 

If  defendants  £ail  to  divest  KSSJ-FM 
within  the  prime  periods  specified  in 
the  Final  Judgment,  the  Court,  upon 
application  of  the  plaintiff,  shall 
appoint  a  trustee  nominated  by  the 
plaintiff  to  effect  the  divestiture.  U  a 
trustee  is  appointed,  the  proposed  Final 
Judgment  provides  that  defendants  will 
pay  all  costs  and  expenses  of  the  trustee 
and  any  professionals  and  agents 
retained  by  the  trustee.  The 
compensation  paid  to  the  trustee  and 
any  persons  retained  by  the  trustee  shall 
be  both  reasonable  in  light  of  the  value 
of  KSSJ-FM,  and  based  on  a  fee 
arrangement  providing  the  trustee  with 
an  incentive  based  on  the  price  and 
terms  of  the  divestiture  and  the  speed 
with  which  it  is  accomplished.  After 
appointment,  the  trustee  will  file 
monthly  reports  with  defendants,  the 
plaintiff  and  the  Court,  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestitive  ordered  under  the  proposed 
Final  Judgment  If  the  trustee  has  not 
accomplished  the  divestitiire  within  six 

(6)  months  after  its  appointment,  the 
trustee  shall  promptly  file  with  the 
Court  a  report  setting  forth  (1)  the 
trustee's  efforts  to  accomplish  the 
required  divestiture,  (2)  the  reasons,  in 
the  trustee's  judgment,  wby  the  required 
divestitiire  has  not  been  accomplished, 
and  (3)  the  trustee's  recommendations. 
At  the  same  time,  the  trustee  will 
furnish  such  report  to  plaintiff  and 
defendants,  who  will  each  have  the 
right  to  be  heard  and  to  make  additional 
recommendations. 

The  proposed  Final  Judgment  requires 
that  defendants  maintain  KSSJ-FM 
separate  and  apart  from  their  other 
stations,  pending  divestiture.  The 
Judgment  also  contains  provisions  to 
ensure  that  KSSJ-FM  will  be  preserved, 
so  that  it  will  remain  a  viable,  aggressive 
competitor  after  divestiture. 

The  proposed  Final  Judgment  also 
prohibits  defendants  from  entering  into 
certain  agreements  with  other 
Sacramento  radio  stations  without 
providing  at  least  thirty  (30)  days'  notice 
to  the  Department  of  Justice. 
Specifically,  defendants  must  notify  the 
Department  before  acquiring  any 
significant  interest  in  another 
Sacramento  radio  station.  Such 
acquisitions  could  raise  competitive 


concerns  but  might  be  too  small  to  be 
otherwise  reportable  under  the  Hart- 
Scott-Rodino  ("HSR")  premerger 
notification  statute.  Moreover, 
defendants  may  not  agree  to  sell  radio 
advertising  time  for  any  other 
Sacramento  radio  station  without 
providing  plaintiff  with  notice.  This 
provision  ensures  that  plaintiff  will 
receive  advance  notice  of  any 
acquisition,  or  agreements,  through 
which  defendants  would  increase  the 
amount  of  advertising  time  on  radio 
stations  that  they  can  sell.  In  particular, 
this  provision  requires  defendants  to 
notify  plaintiff  before  they  enter  into 
any  joint  sales  agreements  ("JSAs"), 
where  one  station  takes  over  another 
station's  advertising  time,  or  enter  into 
any  local  marketing  agreements 
("LMAs").  where  one  station  takes  over 
another  station's  broadcasting  and 
advertising  time,  in  the  Sacramento 
MSA.  Agreements  whereby  defendants 
sell  advertising  for  or  manage  other  area 
radio  stations  would  effectively  increase 
defendants'  market  share  in  the 
Sacramento  area  MSA.  Despite  their 
clear  competitive  significance,  JSAs 
probably  would  not  be  reportable  to  the 
Department  of  Justice  under  the  HSR 
Act.  Thus,  this  provision  in  the 
proposed  Final  Judgment  ensures  that 
the  Department  will  receive  notice  of 
and  be  able  to  act,  if  appropriate,  to  stop 
any  agreements  that  might  have 
anticompetitive  effects  in  the 
Sacramento  market. 

The  relief  in  the  proposed  Final 
Judgment  is  intended  to  remedy  the 
anticompetitive  effects  of  the  proposed 
acquisition  of  EZ  by  ARS.  Nothing  in 
this  Final  Judgment  is  intended  to  limit 
the  plaintiff's  ability  to  investigate  or  to 
bring  actions,  where  appropriate, 
challenging  other  past  or  future 
activities  of  defendants  in  the 
Sacramento  MSA. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  §  15,  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorney's  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act,  15  U.S.C.  §  16(a),  the 
proposed  Final  Judgment  has  no  prima 
facie  effact  in  any  subsequent  private 
lawsuit  that  may  be  brought  against 
defendants. 


V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  plaintiff  and  the  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA.  provided  that  the  United 
States  has  not  withdrawn  its  consent 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest 

The  APPA  provides  a  period  of  at 
least  sixfy  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  plaintiff  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  within  sixty  (60)  days  of 
the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  plaintiff  will 
evaluate  and  respond  to  the  comments. 
All  conunents  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  entry.  The 
comments  and  the  response  of  the 
plaintiff  will  be  filed  with  the  Court  and 
published  in  the  Federal  Regiater. 

Written  comments  should  oe 
submitted  to:  Craig  W.  Coiuath.  Chief, 
Merger  Task  Force,  Antitrust  Division. 
United  States  Department  of  Justice, 
1401  H  Street,  N.W.,  Suite  4000, 
Washington,  D.C.  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  that 
the  parties  may  apply  to  the  Court  for 
any  order  necessary  or  appropriate  for 
the  modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  plaintiff  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits  of  its 
Complaint  against  defendants.  The 
plaintiff  is  satisfied,  however,  that  the 
divestiture  of  the  KSSJ-FM  Assets  and 
other  relief  contained  in  the  proposed 
Final  Judgment  will  preserve  viable 
competition  in  the  sale  of  radio 
advertising  time  in  the  Sacramento 
MSA.  Thus,  the  proposed  Final 
Judgment  would  achieve  the  relief  the 
Government  would  have  obtained 
through  litigation,  but  avoids  the  time, 
expense  and  uncertainty  of  a  full  trial 
on  the  merits  of  the  Complaint. 

Vn.  Standard  of  Review  under  the  APPA 
for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 


brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  Court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest"  In 
making  that  determination,  the  Court 
may  consider — 

(1)  The  competitive  impmct  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modiRcation.  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial.  15  U.S.C.  §  16(e). 

As  the  United  States  Court  of  Appeals 
for  the  D.C.  Circuit  recenUy  held,  this 
statute  permits  a  court  to  consider, 
among  other  things,  the  relationship 
between  the  remedy  secured  and  the 
specific  allegations  set  forth  in  the 
government's  complaint,  whether  the 
decree  is  sufficiently  clear,  whether 
enforcement  mechanisms  are  sufficient, 
and  whether  the  decree  may  positively 
harm  third  parties.  See  United  States  v. 
Microsoft.  56  F.3d  1448, 1461-62  (D.C. 
Cir.  1995). 

In  conducting  this  inquiry,  "[t]he 
Court  is  nowhere  compelled  to  go  to 
trial  or  to  engage  in  extended 
proceedings  which  might  have  the  effect 
of  vitiating  the  benefits  of  prompt  and 
less  cosUy  settlement  through  the 
consent  decree  process."  ^  Rather, 
(albsent  a  showing  of  corrupt  failure  of  the 
governments  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
•   *   *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America  Dairymen, 
Inc.,  1977-1  Trade  Cas.  1 61,508.  at 
71,980  (W.D.  No.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 


1119  Cong.  Rec.  24598  (1073).  See  United  States 
V.  Gillette  Co..  406  F.  Supp.  713.  715  (D.  Mass. 
1975).  A  "public  interest"  determination  can  be 
made  properly  on  the  liasis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures.  15 
U.S.C  §  16(f),  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  93-1463. 93rd 
Cong.  2d  Sess.  »-9  (1974).  reprinted  in  U.S.CCAJJ. 
6535.  6538. 


would  best  serve  the  public."  United 
States  V.  BNS,  Inc..  858  F.2d  456,  462 
(9th  Cir.  1988),  citing  United  States  v. 
Bechtel  Corp..  648  F.2d  660,  666  (9th 
Cir.).  cert,  denied,  454  U.S.  1083  (1981); 
see  also  Microsoft,  56  F.3d  at  1460-62. 
Precedent  requires  that — 

the  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  wiU  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.' 

The  proposed  Final  Judgment,  therefore, 
should  not  be  reviewed  imder  a 
standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liabilify.  "[A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
fells  within  the  range  of  acceptabilify  or 
is  'within  the  reaches  of  public 
interest'"" 

This  is  strong  and  effective  relief  that 
should  fully  address  the  competitive 
harm  posed  by  the  proposed  merger. 

Vm.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  \he 
proposed  Final  Judgment 

Respectfully  submitted, 
Dando  B.  Cellini, 

Merger  Task  Force,  U.S.  Department  of 
Justice,  Antitrust  Division,  1401  H  Street, 
N.W..  Suite  4000.  Washington,  D.C.  20530. 
(202)  307-O829. 

Dated:  March  20, 1997. 


>  Bechtel,  648  F.2d  at  666  (citations  omitted) 
(emphasis  added);  see  BNS,  858  F.2d  at  463:  United 
States  V.  National  Broadcasting  Co.,  449  F.  Supp. 
1127,  1143  (CD.  Cal.  1978):  Gillette,  406  F.  Supp. 
at  716.  See  also  Microsoft.  56  F.3d  at  1461  (whether 
"the  remedies  [obtained  in  the  decree  are)  so 
inconsonant  with  the  allegations  charged  as  to  fall 
outside  of  the  'reaches  of  the  public  interest' ") 
(citations  omitted). 

*  United  States  v.  American  Tel.  and  Tel  Co.,  552 
F.  Supp.  131, 151  (D.D.C  1982).  ojf  d.  sub  nom. 
Maryland  v.  United  States.  460  U.S.  1001  (1983). 
quoting  Gillette  Co..  406  F.  Supp.  at  716  (dtations 
omitted):  United  States  v.  Alcan  Aluminum.  Ltd.. 
605  F.  Supp.  619.  622  (W.D.  Ky.  1985). 


Exhiirit  A— Definition  of  HHI  and 
Calculations  for  Market 

"HHI"  means  the  Herfindahl- 
Hirschman  Index,  a  commonly  accepted 
measure  of  market  concentration.  It  is 
calculated  by  squaring  the  market  share 
of  each  firm  competing  in  the  maricet 
and  then  summing  the  resulting 
numbers.  For  example,  for  a  market 
consisting  of  four  firms  with  shares  of 
thirty,  thirty,  twenfy,  and  twenfy 
percent,  the  HHI  is  2600 
(302+302+202+202=2600).  The  HHI  takes 
into  accoimt  the  relative  size  and 
distribution  of  the  firms  in  a  market  and 
approaches  zero  when  a  market  consists 
of  a  large  number  of  firms  of  relatively 
equal  size.  The  HHI  increases  both  as 
the  number  of  firms  in  the  market 
decreases  and  as  the  tiisparify  in  size 
between  those  firms  increases. 

Markets  in  which  the  HHI  is  between 
1000  and  1800  points  are  considered  to 
be  moderately  concentrated,  and  those 
in  which  the  HHI  is  in  excess  of  1800 
points  are  considered  to  be 
concentrated.  Transactions  that  increase 
the  HHI  by  more  than  100  points  in 
concentrated  markets  presumptively 
raise  antitrust  concerns  under  the 
Merger  Guidelines.  See  Merger 
Guidelines  §  1.51. 

Certificate  of  Service 

I.  Dando  B.  Cellini,  hereby  certify 
that,  on  March  20, 1997, 1  caused  the 
foregoing  document  to  be  served  on 
defendants  American  Radio  Systems 
Corporation  and  EZ  Communications, 
Inc.  by  having  a  copy  mailed,  first-class, 
postage  prepared,  to: 

James  R.  Loftis,  m, 

Joseph  J.  Simons, 

Collier  Shannon  Rill  ft  Scott.  PLLC. 

3050  K  Street,  NW.,  Suite  4O0,  Washington. 

DC  20007.  (202)  342-8480,  Counsel  for 

American  Radio  Systems  Corporation. 

Ray  V.  Hartwell,  m, 

Andrew  J.  Strenio.  Jr., 

Hunton  ft  Williams. 

1900  K Street,  NW.,  Washington.  DC 20006-    . 

1 109,  (202)  955-1639.  Counsel  for  EZ 

Communications,  btc. 

Dando  B.  Cellini. 

[FR  Doc.  97-8459  Filed  4-2-97;  8:45  am) 
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Proposed  Rnal  Judgment  and 
Competitive  Impact  Statement;  United 
States  of  America  versus  EZ 
Communications,  Inc.  and  Evergreen 
Media  Corporation 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(b)-(h).  that  a  proposed 
Final  Judgment.  Stipulation,  and 
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Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  v.  EZ 
Communications.  Inc.  and  Evergreen 
Media  Corporation  Qv.  Action  No.  97 
CV  406.  The  proposed  Final  Judgment  is 
subject  to  approval  by  the  Court  after 
the  expiration  of  the  statutory  60-day 
public  comment  period  and  compliance 
with  the  Antitrust  Procedures  and 
Penalties  Act,  15  U.S.C.  §  16(b)-(h). 

Plaintiff  filed  a  civil  antitrust 
Complaint  on  February  27, 1997, 
alleging  that  a  proposed  swap  and 
acquisition  of  radio  stations  in 
Charlotte.  North  Carolina  between  EZ 
Communications,  Inc.  ("EZ")  and 
Evergreen  Media  Corporation 
(''Evergreen")  would  violate  Section  7  of 
the  Clayton  Act,  15  U.S.C.  §  18.  The 
Complaint  alleges  that  EZ  and  Evergreen 
both  own  and  operate  numerous  radio 
stations  throughout  the  United  States, 
and  that  they  each  own  and  operate 
radio  stations  in  the  Charlotte,  North 
Carolina  metropolitan  area.  The 
combined  transactions  would  give  EZ  a 
significant  share  of  the  radio  advertising 
market  in  the  Charlotte  metropolitan 
area.  As  a  result,  the  combination  of 
these  stations  would  lessen  competition 
substantially  in  the  sale  of  radio 
advertising  time  in  the  Charlotte 
metropolitan  area. 

The  prayer  for  relief  seeks:  (a)  An 
adjudication  that  the  proposed 
transactions  described  in  the  Complaint 
would  violate  Section  7  of  the  Clayton 
Act:  (b)  preliminary  and  permanent 
injimctive  relief  preventing  the 
consummation  of  such  transactions;  (c) 
an  award  to  the  United  States  of  the 
costs  of  this  action;  and  (d)  such  other 
relief  as  is  proper. 

Shortly  before  this  suit  was  filed,  a 
proposed  settlement  was  reached  that 
permits  EZ  to  complete  its  transactions 
with  Evergreen,  yet  preserves 
competition  in  the  market  in  which  the 
transactions  would  raise  significant 
competitive  concerns.  A  Stipulation  and 
proposed  Final  Judgment  embodying 
the  settlement  were  filed  at  the  same 
time  the  Complaint  was  filed. 

The  proposed  Final  Judgment  orders 
EZ  to  divest  WRFX-FM,  currently 
owned  by  Evergreen.  Unless  the 
plaintiff  grants  a  time  extension,  EZ 
must  divest  this  radio  station  eith«r 
within  six  months  after  the  filing  of  the 
Complaint  or  within  five  (5)  business 
days  after  notice  of  entry  of  the  Final 
Judgment,  whichever  is  later.  If  EZ  does 
not  divest  WRFX-FM  within  the 
divestiture  period,  the  Court  shall,  upon 
plaintiff's  application,  appoint  a  trustee 
to  sell  the  assets.  The  proposed  Final 
judgment  also  requires  EZ  to  ensure 


that,  until  the  divestiture  mandated  by 
the  Final  Judgment  has  been 
accomplished,  WRFX-FM  will  be 
operated  independently  as  a  viable, 
ongoing  business,  and  kept  separate  ahd 
apart  fi^m  defendant  EZ's  other 
Charlotte  radio  stations.  Further,  the 
proposed  Final  Judgment  requires 
defendants  to  give  plaintiff  prior  notice 
regarding  future  radio  station 
acquisitions  or  certain  agreements 
pertaining  to  the  sale  of  radio 
advertising  time  in  Charlotte. 

A  Competitive  Impact  Statement  filed 
by  the  United  States  describes  the 
Complaint,  the  proposed  Final 
Judgment,  and  remedies  available  to 
private  litigants. 

Public  comment  is  invited  within  the 
statutory  60-day  conunent  period.  Such 
comments,  and  the  responses  thereto, 
will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 
Written  comments  should  be  directed  to 
Craig  W.  Conrath,  Chief,  Merger  Task 
Force,  Antitrust  Division,  1401  H  Street. 
N.W.,  Suite  4000,  Washington,  D.C. 
20530  (telephone:  (202)  307-0001). 
Copies  of  the  Complaint,  Stipulation, 
proposed  final  Judgment  and 
Competitive  Impact  Statement  are 
available  for  inspection  in  Room  215  of 
the  U.S.  Department  of  Justice,  Antitrust 
Division.  325  7th  Street,  N.W.. 
Washington.  D.C.  20530  (telephone: 
(202)  514-2481)  and  the  office  of  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Columbia.  3rd  Street 
and  Constitution  Avenue,  N.W.. 
Washington.  D.C. 

Copies  of  any  of  these  materials  may 
be  obtained  upon  request  and  payment 
of  a  copying  fee. 
Conatance  K.  Robinaon, 
Dirwrtor  of  Operation  Antitrust  Division. 

United  SUtes  Dialrict  Court  For  the  District 
ofCalmnbia 

United  States  of  America,  Plaintiff,  v.  EZ 
Communications.  Inc.  and  Evergreen  Media 
Corporation,  Defendants.  Civil  Action  No. 
1:97CV00406.  FUed  2/27/97.  Judge 
Oberdorter. 

Stipulation  and  Order 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  as  follows: 

(1)  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  District  of 
Columbia. 

(2)  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 


after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  §  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  defendants 
and  by  filing  that  notice  with  the  Court. 

(3)  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment,  or  until 
expiration  of  time  for  all  appeals  of  any 
Court  ruling  declining  entry  of  the 
proposed  Final  Judgment,  and  shall, 
from  the  date  of  the  signing  of  this 
Stipulation  by  the  parties,  comply  with 
all  the  terms  and  provisions  of  the 
proposed  Final  Judgment  as  though  the 
same  were  in  full  force  and  effect  as  an 
order  of  the  Court. 

(4)  E)efendants  shall  not  consummate 
the  transaction  sought  to  be  enjoined  by 
the  complaint  herein  before  the  Court 
has  signed  this  Stipulation  and  Order. 

(5)  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Court.  In  the  event  that,  as 
contemplated  by  defendants,  the 
WRFX-FM  Assets  are  transferred  by 
defendant  Evergreen  Media  Corporation 
("Evergreen")  to  defendant  EZ 
Commimications,  Inc.  ("EZ")  or  to  a 
trust  approved  by  plaintiff  and  the  FCC 
prior  to  the  entry  of  the  attached  Final 
Judgment,  then  an  amended  Complaint 
and  proposed  Final  Judgment  which  do 
not  name  Evergreen  as  a  defendant  shall 
promptly  be  filed  herein  and  submitted 
to  the  Couirt. 

(6)  The  parties  recognize  that  there 
could  be  a  delay  in  obtaining  approval 
by  or  a  ruling  of  a  government  agency 
related  to  either  the  transfer  of  the 
WRFX-FM  Assets  to  EZ  or  to  an 
approved  trust,  described  in  paragraph 
(5)  above,  or  the  divestiture  required  by 
Section  IV  of  the  Final  Judgment, 
notwithstanding  the  good  faith  efforts  of 
defendants  and  any  prospective 
Acquirer,  as  defined  in  the  Final 
Judgment.  In  this  circumstance,  plaintiff 
will,  in  the  exercise  of  its  sole 
discretion,  acting  in  good  faith,  give 
special  consideration  to  forbearing  £rom 
applying  for  the  appointment  of  a 
trustee  pursuant  to  Section  V  of  the 
Final  Judgment,  or  from  pursuing  legal 
remedies  available  to  it  as  a  result  of 
such  delay,  provided  that:  (a) 
defendants  have  entered  into  a 
definitive  agreement  to  divest  the 
WRFX-FM  Assets,  and  such  agreement 
and  the  Acquirer  have  been  approved  by 
plaintiff;  (b)  all  papers  necessary  to 


Federal  Register  /  Vol.  62,  No.  64  /  Thursday.  April  3,  1997  /  Notices 15931 


secure  any  governmental  approvals  and/ 
or  rulings  to  effectuate  such  divestiture 
(including  but  not  limited  to  FCC,  SEC 
and  IRS  approvals  or  rulings)  have  been 
filed  with  the  appropriate  agency;  (c) 
receipt  of  such  approvals  are  the  only 
closing  conditions  that  have  not  been 
satisfied  or  waived;  and  (d)  defendants 
have  demonstrated  that  neither  they  nor 
the  prospective  Acquirer  are  responsible 
for  any  such  delay. 

(7)  In  the  event  (a)  plaintiff  withdraws 
its  consent,  as  provided  in  paragraph  2 
above,  or  (b)  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  the  time  has  expired  for  all 
appeals  of  any  Court  ruling  declining 
entry  of  the  proposed  Final  Judgment, 
and  the  Court  has  not  otherwise  ordered 
continued  compliance  with  the  terms 
and  provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligations  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
pnx»eding. 

(8)  Defendants  represent  that  the 
divestiture  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  defendants  will  later  raise  no 
claim  of  hardship  or  difficulty  as 
grounds  for  asking  the  Court  to  modify 
any  of  the  divestiture  provisions 
contained  therein. 

Dated:  February  26, 1997. 

For  Plaintiff  United  States  of  America 
Dando  B.  Cellini. 

U.S.  Department  of  Justice,  Antitrust  Division, 
Merger  Task  Force.  1401  H Street.  NW..  Suite 
4000,  Washington.  DC  20005,  (202)307-0829. 

So  Ordered. 

United  States  District  Judge 

For  Defendant  EZ  Communications,  Inc. 
Ray  V.  Hartwell,  in. 
Andrew ).  Strenio,  Jr., 
Hunton  &  Williams, 

1 900  K  Street,  NW.  Washington,  DC  20006- 
1109,(202)955-1639. 

For  Defendant  Eveigreen  Media 
Corporation. 

Bruce  J.  Prager, 

Latham  ft  Watkins, 

885  Third  Avenue,  New  YoHc,  NY  10022- 

4802,(212)906-1272. 

Final  Judgment 

Whereas,  plaintiff,  the  United  States 
of  America,  having  filed  its  Complaint 
herein  on  February  27, 1997,  and 
defendants  EZ  Communications,  Inc. 
("EZ")  and  Evergreen  Media 
Corporation  ("Evergreen"),  by  their 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 


herein,  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  fact  herein; 

And  whereas,  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  whereas,  the  purpose  of  this 
Final  Judgment  is  prompt  and  certain 
divestiture  of  certain  assets  to  assure 
that  competition  is  not  substantially 
lessened; 

And  whereas,  plaintiff  requires 
defendants  to  make  certain  divestitures 
for  the  purpose  of  remedying  the  loss  of 
competition  alleged  in  the  Complaint; 

And  whereas,  defendants  have 
represented  to  plaintiff  that  the 
divestiture  ordered  herein  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below; 

Now,  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged, 
and  decreed  as  follows: 

/.  Jurisdiction 

This  Court  has  jurisdiction  over  each 
of  the  parties  hereto  and  over  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendants  EZ  and 
Evergreen,  as  hereinafter  defined,  under 
Section  7  of  the  Clayton  Act,  as 
amended  (15  U.S.C.  18). 

//.  Definitions 

As  used  in  this  Final  Judgment: 

A.  EZ  means  defendant  EZ 
Communications,  Inc.  a  Virginia 
corp>oration  with  its  headquarters  in 
Fairfax,  Virginia,  and  includes  its 
successors  and  assigns  (specifically 
including  without  limitation  American 
Radio  Systems  Corporation  ("ARS"),  a 
Delaware  corporation  headquartered  in 
Boston,  Massachusetts,  which  has 
agreed  to  acquire  EZ  through  merger). 
Its  subsidiaries,  and  directors,  officers, 
managers,  agents  and  employees. acting 
for  or  on  behalf  of  EZ. 

B.  Evergreen  means  defendant 
Evergreen  Media  Corporation,  a 
Delaware  corporation  with  its 
headquarters  in  Irving,  Texas,  and 
includes  Evergreen's  successors  and 
assigns,  its  subsidiaries,  and  directors, 
officers,  managers,  agents  and 
employees  acting  for  or  on^behalf  of 
Evergreen. 

C.  }f/RFX-FM  Assets  means  all  of  the 
assets,  tangible  or  intangible,  used  in  the 
operation  of  the  WRFX  99.7  FM  radio 


station  in  the  Charlotte  Area,  including 
but  not  limited  to  all  real  property 
(owned  and  leased)  used  in  the 
operation  of  that  station;  all  broadcast 
equipment,  personal  property, 
inventory,  office  furniture,  fixed  assets 
and  fixtures,  materials,  supplies  and 
other  tangible  property  used  in  the 
operation  of  that  station;  all  licenses, 
permits,  authorizations  and  applications 
therefor  issued  by  the  Federal 
Communications  Commission  ("FCC") 
and  other  governmental  agencies  related 
to  that  station,  all  contracts,  agreements, 
leases  and  commitments  of  defendants 
p>ertaining  to  that  station  and  its 
operations;  all  trademarks,  service 
marks,  trade  names,  copyrights,  patents, 
slogans,  programming  materials  and 
promotional  materials  relating  to  that 
station,  and  all  logos  and  other  records 
maintained  by  defendants  or  that  station 
in  connection  with  its  business. 

D.  Charlotte  Area  means  the 
Charlotte,  North  Carolina  Metro  Survey 
Area  as  identified  by  Hie  Arbitron 
Radio  Market  Report  for  Charlotte  (Fall 
1996),  which  is  made  up  of  the 
following  counties:  Union,  York, 
Cabarrus,  Rowan,  Mecklenburg,  Lincoln 
and  Gaston. 

E.  Acquirer  means  the  entity  to  whom 
defendants  divest  the  WRFX-FM  Assets 
under  this  Final  Judgment. 

F.  EZ  Radio  Station  means  any  radio 
station  owned  by  EZ  and  licensed  to  a 
community  in  the  Charlotte  Area,  other 
than  WRFX-FM. 

G.  Non-EZ  Radio  Station  means  any 
radio  station  licensed  to  a  community  in 
the  Charlotte  area  that  is  not  an  EZ 
Radio  Station. 

m.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  the  defendants,  their 
successors  and  assigns  (specifically 
including  without  limitation  ARS),  their 
subsidiaries,  affiliates,  directors, 
officers,  managers,  agents  and 
employees,  and  all  o^her  persons  in 
active  concert  or  participation  with 
them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise, 
specifically  including  any  trustee  or 
trustees  appointed  by  defendants 
pursuant  to  an  FCC  License  Trust 
Agreement  or  an  FCC  Assets  Trust 
Agreement  appUcable  to  the  WRFX-FM 
Assets. 

B.  The  defendants  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
the  assets  used  in  their  business  of 
owning  and  operating  their  portfolio  of 
radio  stations  in  the  Charlotte  Area,  that 
the  acquiring  party  or  parties  agree  to  be 
bound  by  the  provisions  of  this  Final 
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Judgment;  provided,  however, 
defendants  need  not  obtain  suth  an 
agreement  firom  an  Acquirer  in 
connection  with  the  divestiture  of  the 
WRFX-FM  Assets. 

IV.  Divestiture  of  WRFX-FM  Assets 

A.  Defendant  EZ  is  hereby  ordered 
and  directed,  in  accordance  with  the 
terms  of  this  Final  Judgment,  within  six 
(6)  months  after  the  filing  of  the 
compliant  in  this  action,  or  within  five 
(5)  business  days  after  notice  of  entry  of 
this  Final  Judgment,  whichever  is  later, 
to  divest  the  WRFX-FM  Assets  to  an 
Acquirer  acceptable  to  plaintin',  in  its 
sole  discretion.  Unless  plaintiff 
otherwise  consents  in  writing,  the 
divestiture  pursuant  to  Section  IV  of 
this  Final  Judgment,  or  by  the  trustee 
appointed  pursuant  to  Section  V,  shall 
include  all  the  WRFX-FM  Assets  and 
shall  be  accomplished  in  such  a  way  as 
to  satisfy  plaintiff,  in  its  sole  discretion, 
that  the  WRFX-FM  Assets  can  and  will 
be  used  by  an  Acquirer  as  a  viable, 
ongoing  conunercial  radio  business.  The 
divestiture,  whether  pursuant  to  Section 
IV  or  V  of  this  Final  Judgment,  shall  be 
made  (1)  to  an  Acquirer  that,  in  the  sole 
judgment  of  plaintiff,  has  the  capability 
and  intent  of  competing  effectively,  and 
has  the  managerial,  operational  and 
financial  capability  to  compete 
effectively  as  a  radio  station  operator  in 
the  Charlotte  Area;  and  (2)  pursuant  to 
agreements  the  terms  of  which  shall  not, 
in  the  sole  judgment  of  plaintiff, 
interfere  with  the  ability  of  the  Acquirer 
to  compete  effectively. 

B.  Defendant  EZ  agrees  to  use  its  best 
efforts  to  divest  the  WRFX-FM  Assets, 
and  to  obtain  all  regulatory  approvals 
necessary  for  such  divestiture,  as 
expeditiously  as  possible.  Plaintiff,  in 
its  sole  discretion,  may  extend  the  time 
period  for  the  divestiture  for  two  (2) 
additional  thirty  (30)-day  periods  of 
time,  not  to  excxed  sixty  (60)  calendar 
days  in  total. 

C.  In.  accomplishing  the  divestiture 
ordered  by  this  Final  Judgment, 
defendant  EZ  promptly  shall  make 
known,  by  usual  and  customary  means, 
the  availability  of  the  WRFX-FM  Assets. 
Defendant  EZ  shall  inform  any  person 
making  a  bona  fide  inquiry  regarding  a 
possible  purchase  that  the  sale  is  being 
made  pursuant  to  this  Final  Judgment 
and  provide  such  person  with  a  copy  of 
the  Final  Judgment.  Defendant  EZ  shall 
make  known  to  any  person  making  an 
inquiry  regarding  a  possible  purchase  of 
the  WRFX-FM  Assets  that  the  assets 
described  in  Section  II  (C)  are  being 
offered  for  sale.  Defendants  also  shall 
offer  to  furnish  to  all  bona  fide 
prospective  purchasers,  subject  to 
customary  confidentiality  assurances. 


all  information  regarding  the  WRFX-FM 
Assets  customarily  provided  in  a  due 
diligence  process,  except  such 
information  that  is  subject  to  attorney- 
client  privilege  or  attorney  work- 
product  privilege.  Defendants  shall 
make  available  such  information  to 
plaintiff  at  the  same  time  that  such 
information  is  made  available  to  any 
other  person. 

D.  Defendants  shall  permit  bona  fide 
prospective  purchasers  of  the  WRFX- 
FM  Assets  to  have  access  to  personnel 
and  to  make  such  inspection  of  the 
assets,  and  any  and  all  financial, 
operational  or  other  documents  and 
information,  as  is  customary  in  a  due 
diligence  process. 

E.  Defendants  shall  not  interfere  with 
any  efforts  by  any  Acquirer  to  employ 
the  general  manager  or  any  other 
employee  of  WRFX-FM. 

V.  Appointment  of  Trustee 

A.  In  the  event  that  EZ  has  not 
divested  the  WRFX-FM  Assets  within 
the  time  period  specified  in  Section  IV 
above,  the  Court  shall  appoint,  on 
application  of  plaintiff,  a  trustee 
selected  by  plaintiff  to  effect  the 
divestiture  of  the  assets. 

B.  After  the  trustee's  appointment  has 
become  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  WRFX-FM 
Assets.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestiture  at  the  best  price  than 
obtainable  upon  a  reasonable  effort  by 
the  trustee,  subject  to  the  provisions  of 
Section  V  and  VII  of  this  Final  Judgment 
and  consistent  with  FCC  regulations, 
and  shall  have  such  other  powers  as  the 
Court  shall  deem  appropriate.  Subject  to 
Section  V  (C)  of  this  Final  Judgment,  the 
trustee  shall  have  the  power  and 
authority  to  hire  at  the  cost  and  expense 
of  defendant  EZ  any  investment 
bankers,  attorneys  or  other  agents 
reasonably  necessary  in  the  judgment  of 
the  trustee  to  assist  in  the  divestiture, 
and  such  professionals  or  agents  shall 
be  solely  accountable  to  the  trustee.  The 
trustee  shall  have  the  power  and 
authority  to  accomplish  the  divestiture 
at  the  earliest  possible  time  to  purchaser 
acceptable  to  plaintiff  in  its  sole 
judgment,  and  shall  have  such  other 
powers  as  this  Court  shall  deem 
appropriate.  EZ  shall  not  object  to  the 
sale  of  the  WRFX-FM  Assets  by  the 
trustee  on  any  grounds  other  than  the 
trustee's  malfeasance.  Any  such 
objection  by  EZ  must  be  conveyed  in 
writing  to  plaintiff  and  the  trustee  no 
later  than  fifteen  (15)  calendar  days  after 
the  trustee  has  provided  the  notice 
required  under  Section  VII  of  this  Final 
Judgment. 


C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  EZ,  on  such  terms  and 
conditions  as  the  Court  may  prescribe, 
and  shall  account  for  all  monies  derived 
firom  the  sale  of  the  assets  sold  by  the 
trustee  and  all  costs  and  expenses  so 
incurred.  After  approval  by  the  Court  of 
the  trustee's  accounting,  including  fees 
for  its  services  and  those  of  any 
professionals  and  agents  retained  by  the 
trustee,  all  remaining  monies  shall  be 
paid  to  EZ,  and  the  trustee's  services 
shall  then  be  terminated  The 
compensation  of  such  trustee  and  of  any 
professionals  and  agents  retained  by  the 
trustee  shall  be  reasonable  in  light  of  the 
value  of  the  divestiture  and  based  on  a 
fee  arrangement  providing  the  trustee 
with  an  incentive  based  on  the  price 
and  terms  of  the  divestiture  and  the 
speed  with  which  it  is  accomplished. 

D.  Defendants  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture  of  the 
WRFX-FM  Assets,  and  shall  use  their 
best  efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestiture, 
including  best  efforts  to  effect  all 
necessary  regulatory  approvals.  Subject 
to  a  customary  confidentiality 
agreement,  the  trustee  shall  have  full 
and  complete  access  to  the  personnel, 
books,  records  and  facilities  related  to 
the  WRFX-FM  Assets,  and  defendants 
shall  develop  such  financial  or  other 
information  as  may  be  necessary  for  the 
divestiture  of  the  WRFX-FTVl  Assets. 
Defendants  shall  permit  prospective 
purchasers  of  the  WRFX-FM  Assets  to 
have  access  to  personnel  and  to  make 
such  ins|}ection  of  physical  facilities 
and  any  and  all  financial,  operational  or 
other  documents  and  information  as 
may  be  relevant  to  the  divestiture 
required  by  this  Final  Judgment. 

E.  After  its  appointment  becomes 
effective,  the  trustee  shall  file  monthly 
reports  with  defendant  EZ,  plaintiff  and 
the  Court,  setting  forth  the  trustee's 
efforts  to  accomplish  divestiture  of  the 
WRFX-FM  Assets  as  contemplated 
under  this  Final  Judgment;  provided, 
however,  that  to  the  extent  such  reports 
contain  information  that  the  trustee 
deems  confidential,  such  reports  shall 
not  be  filed  in  the  public  docket  of  the^ 
Court.  Such  reports  shall  include  the 
name,  address  and  telephone  number  of 
each  person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  WRFX-FM 
Assets,  and  shall  describe  in  detail  each 
contact  with  any  such  person  during 
that  period.  The  trustee  shall  maintain 
full  records  of  all  efforts  made  to  divest 
these  assets. 


Federal  Register  /  Vol.  62.  No.  64  /  Thursday.  April  3,  1997  /  Notices 


15933 


F.  Within  six  (6)  months  after  its 
appointment  has  become  effective,  if  the 
trustee  has  not  accomplished  the 
divestitiire  required  by  Section  IV  of 
this  Final  Judgment,  the  trustee  shall 
promptly  file  with  the  Court  a  report 
setting  forth  (1)  the  trustee's  efforts  to 
accomplish  the  required  divestiture,  (2) 
the  reasons,  in  the  trustee's  judgment, 
why  the  required  divestiture  has  not 
been  accomplished,  and  (3)  the  trustee's 
recommendations;  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
The  trustee  shall  at  the  same  time 
furnish  such  reports  to  plaintiff  and 
defendant  EZ,  which  shall  each  have  the 
right  to  be  heard  and  to  make  additional 
recommendations.  The  Court  shall 
thereafter  enter  such  orders  as  it  sludl 
deem  appropriate  to  accomplish  the 
purpose  of  this  Final  Judgment,  which 
shall,  if  necessary,  include  extending 
the  term  of  the  trustee's  appointment 

VI.  Preservation  of  Assets/Hold  Separate 

Until  the  divestiture  of  the  WRFX-FM 
Assets  required  by  Section  IV  of  the 
Final  Judgment  has  been  accomplished: 

A.  Defendants  shall  take  all  steps 
necessary  to  operate  WRFX-FM  as  a 
separate,  independent,  ongoing, 
economically  viable  and  active 
competitor  to  defendant  EZ's  other 
stations  in  the  Charlotte  Area,  and  shall 
take  all  steps  necessary  to  ensure  that. 
except  as  necessary  to  comply  with 
Section  fV  and  paragraphs  B  and  C  of 
this  Section  of  the  Final  Judgment,  the 
management  of  said  station,  including 
the  performance  of  decision-making 
functions  regarding  marketing  and 
pricing,  will  be  kept  separate  and  apart 
from,  and  not  influenced  by,  defendant 
EZ. 

B.  Defendants  shall  use  all  reasonable 
efforts  to  maintain  and  increase  sales  of 
advertising  time  by  WRFX-FM,  and 
shall  maintain  at  1996  or  previously 
approved  levels  for  1997,  whichever  are 
higher,  promotional  advertising,  sales, 
marketing  and  merchandising  support 
for  such  radio  station. 

C.  E)efendants  shall  take  all  steps 
necessary  to  ensure  that  the  assets  used 
in  the  operation  of  WRFX-FM  are  fully 
maintained.  WRITC-FM's  sales  and 
marketing  employees  shall  not  be 
transferred  or  reassigned  to  any  other 
station,  except  for  transfer  bids  initiated 
by  employees  pursuant  to  defendants' 
regular,  established  job  posting  policies, 
provided  that  defendants  give  plaintiff 
and  Acquirer  ten  (10)  day's  notice  of 
such  transfer. 


D.  Defendants  shall  not,  except  as  part 
of  a  divestiture  approved  by  plaintiff, 
sell  any  WRFX-FM  Assets. 

E.  Defendants  shall  take  no  action  that 
would  jeopardize  the  sale  of  the  WRFX- 
FM  Assets. 

F.  Defendants  shall  appoint  a  person 
or  persons  to  oversee  the  assets  to  be 
held  separate  and  who  will  be 
responsible  for  defendants'  compliance 
with  Section  VI  of  this  Final  Judgment 

Vn.  Notification 

Within  two  (2)  business  days 
following  execution  of  a  binding 
agreement  to  divest,  including  all 
contemplated  ancillary  agreements  (e.g., 
financing),  to  effect  any  proposed 
divestiture  pursuant  to  Section  IV  or  V 
of  this  Final  Judgment,  defendant  EZ  or 
the  trustee,  whichever  is  then 
responsible  for  effecting  the  divestiture, 
sh^  notify  plaintiff  of  the  proposed 
divestitiire.  U  the  trustee  is  responsible, 
it  shall  similarly  notify  defendant  EZ. 
The  notice  shall  set  forth  the  details  of 
the  proposed  transaction  and  list  the 
name,  address  and  telephone  number  of 
each  person  not  previously  identified 
who  offered  to,  or  expressed  an  interest 
in  or  a  desire  to,  acquire  any  ownership 
interest  in  WRFX-FM  Assets,  together 
with  full  details  of  same.  Within  fifteen 
(15)  calendar  days  of  receipt  by  plaintiff 
of  such  notice,  plaintiff  may  request 
bova  defendants,  the  proposed 
purchaser  or  purchasers,  any  other  third 
party,  or  the  trustee,  if  applicable, 
additional  information  concerning  the 
proposed  divestiture,  the  proposed 
purchaser,  and  any  other  potential 
purchaser.  Defendants  and  the  trustee 
shall  furnish  any  additional  information 
requested  within  fifteen  (15)  calendar 
days  of  the  receipt  of  the  request. 
Within  thirty  (30)  calendar  days  after 
receipt  of  the  notice  or  within  twenty 
(20)  calendar  days  after  plaintiff  has 
been  provided  the  additional 
information,  whichever  is  later,  plaintiff 
shall  provide  written  notice  to 
defendants  and  the  trustee,  if  there  is 
one,  stating  whether  or  not  it  objects  to 
the  proposed  divestitiue.  ff  plaintiff  fails 
to  object  within  the  period  specified,  or 
if  plaintiff  provides  written  notice  to 
defendants  and  the  trustee,  if  there  is 
one,  that  it  does  not  object,  then  the 
divestiture  may  be  consummated, 
subject  only  to  defendants'  limited  right 
to  object  to  the  sale  under  Section  V(B) 
of  this  Final  Judgment  A  divestiture 
proposed  imder  Section  IV  shall  not  be 
consummated  if  plaintiff  objects  to  it. 
Upon  objection  by  plaintiff,  or  by 
defendant  EZ  imder  the  proviso  in 
Section  V(B).  a  divestiture  proposed 
under  Section  V  shall  not  bis 


consummated  unless  approved  by  the 
Court 

Vm.  Financing 

Defendants  are  ordered  and  directed 
not  to  finance  all  or  any  part  of  any 
purchase  by  an  Acquirer  made  pursiiant 
to  Sections  IV  or  V  of  this  Final 
Judgment  without  the  prior  written 
consent  of  plaintiff. 

DC.  Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  this  Final  Judgment  and 
every  thirty  (30)  calendar  days  thereafter 
until  the  divestiture  has  been 
completed,  whether  pursuant  to  Section 
rv  or  Section  V  of  this  Final  Judgment, 
defendants  shall  deliver  to  plaintiff  an 
affidavit  as  to  the  feet  and  manner  of 
defendants'  compliance  with  Section  IV 
or  V  of  this  Final  Judgment.  Each  such 
affidavit  shall  include,  inter  alia,  the 
name,  address  and  telephone  numlier  of 
each  person  who,  at  any  time  after  the 
period  covered  by  the  last  such  report, 
was  contacted  by  defendants,  or  their 
representatives,  made  an  offer  to 
acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  WRFX-FM 
Assets,  and  shall  describe  in  detail  each 
contact  with  any  such  person  during 
that  period.  Eac^  such  affidavit  shall 
also  include  a  description  of  the  efforts 
that  defendants  have  taken  to  solicit  a 
buyer  for  the  WRFX-FM  Assets. 

B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  this  Final  Judgment, 
defendants  shall  deliver  to  plaintiff  an 
affidavit  which  describes  in  reasonable 
detail  all  actions  defendants  have-taken 
and  all  steps  defendants  have 
implemented  on  an  on-going  basis  to 
preserve  WRFX-FM  pursuant  to  Section 
VII  of  this  Final  Judgment  Defendants 
shall  deliver  to  plaintiff  an  affidavit 
describing  any  changes  to  the  efforts 
and  actions  oudined  in  their  earlier 
affidavit(s)  filed  pursuant  to  this  Section 
within  fifteen  (15)  calendar  days  after 
such  change  is  implemented. 

C.  Defendants  shall  preserve  all 
records  of  all  efforts  made  to  preserve 
WRFX-FM  and  to  divest  the  WRFX-FM 
Assets. 

X.  Notice 

A.  Unless  such  transaction  is 
otherwise  subject  to  the  reporting  and 
waiting  period  requirements  of  the  Hart- 
Scott-Rodino  Antitrust  Improvements 
Act  of  1976,  as  amended,  IS  U.S.C.  18a 
(the  "HSR  Act"),  EZ,  without  providing 
advance  notification  to  the  plaintiff, 
shall  not  directly  or  indirectly  acquire 
any  assets  of  or  any  interest,  including 
any  financial,  security,  loan,  equity,  or 


15934 


Federal  Register  /  Vol  62,  No.  64  /  Thursday.  April  3.  1997  /  Notices 


Federal  Regtster  /  Vol.  62.  No.  64  /  Thursday,  April  3.  1997  /  Notices 


15935 


management  interest,  in  any  Non-EZ 
Radio  Station. 

B.  EZ.  without  providing  advance 
notification  to  the  plaintiff,  shall  not 
directly  or  indirectly  enter  into  any 
agreement  or  imderstanding  that  would 
allow  EZ  to  market  or  sell  advertising 
time  or  to  establish  advertising  prices 
for  any  Non-EZ  Radio  Station. 

C.  Notification  described  in  (A)  and 
(B)  above  shall  be  provided  to  the 
United  States  Department  of  Justice  in 
the  same  format  as,  and  per  the 
instructions  relating  to,  the  Notification 
and  Report  Form  set  forth  in  the 
Appendix  to  Part  803  of  Title  16  of  the 
Code  of  Federal  Regulations  as 
amended,  except  that  the  information 
requested  in  Items  5—9  of  the 
instructions  must  be  provided  only  with 
respect  to  EZ  Radio  Stations  in  the 
Charlotte  Area.  Notification  shall  be 
provided  at  least  thirty  (30)  days  prior 
to  acquiring  any  such  interest  or 
entering  any  such  agreement  covered  in 
(A)  or  (B)  above,  and  shall  include, 
beyond  what  may  be  required  by  the 
applicable  instructions,  the  names  of  the 
principal  representatives  of  the  parties 
to  the  agreement  who  negotiated  the 
agreement,  and  any  management  or 
strategfc  plans  discussing  the  proposed 
transaction.  If  within  the  30-day  period 
after  notification,  representatives  of  the 
plaintiff  make  a  written  request  for 
additional  information,  defendants  shall 
not  consummate  the  proposed 
transaction  or  agreement  until  twenty 
(20)  days  after  submitting  all  such 
additional  information.  Early 
termination  of  the  waiting  periods  in 
this  paragraph  may  be  requested  and, 
wher^ppropriate.  granted  in  the  same 
manner  as  is  applicable  under  the 
requirements  and  provisions  of  the  HSR 
Act  and  rules  promulgated  thereunder. 

D.  This  Section  shall  be  broadly 
construed  and  any  ambiguity  or 
uncertainty  regarding  the  filing  of  notice 
under  this  Section  shall  be  resolved  in 
Cavor  of  filing  notice. 

XI.  Compliance  Inspection 

For  the  purpose  of  determining  or 
securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Dxily  authorized  representatives  of 
the  plaintiff,  including  consultants  and 
other  persons  retained  by  the  plaintiff, 
shall,  upon  written  request  of  the 
United  States  Attorney  General,  or  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  and  on 
reasonable  notice  to  defendants  made  to 
their  principal  ofBces.  be  permitted: 

(1)  Access  during  office  nours  of 
defendants  to  inspect  and  copy  all 
books,  ledgers,  accounts. 


correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
defendants,  who  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Judgment;  and 

(2)  Subject  to  the  reasonaole 
convenience  of  defendants  and  without 
restraint  or  interference  frtim 
defendants,  to  interview  directors, 
officers,  employees  and  agents  of 
defendants,  who  may  have  cousel 
present,  regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Untied  States  Attorney  General,  or  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  made  to 
defendants'  principal  offices, 
defendants  shall  submit  such  written 
reports,  under  oath  if  requested,  with 
respect  to  any  of  the  matters  contained 
in  this  Final  Judgment  as  may  be 
requested. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in 
Section  DC  or  this  Section  XI  shall  be 
divulged  by  any  representative  of  the 
Untied  States  to  any  person  other  than 
a  duly  authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  plaintiff  is  a  party  (including 
grand  jury  proceedings),  or  for  the 
purpose  of  securing  compliance  with 
this  Final  Judgment,  or  as  otherwise 
required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  a  defendant 
to  plaintiff,  and  such  defendant 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  such  defendant  marks 
each  pertinent  page  of  such  material, 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procediue,"  then  ten  (10)  calendar 
days'  notice  shall  be  given  by  plaintiff 
to  such  defendant  prior  to  divulging 
such  material  in  any  legal  proceeding 
(other  than  a  grand  jury  proceeding)  to 
which  such  defendant  is  not  a  party. 

XII.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
at  any  time  for  such  further  orders  and 
directions  as  may  be  necessary  or 
appropriate  for  the  construction, 
implementation  or  modification  of  any 
provisions  of  this  Final  Judgment,  for 
the  enforcement  of  compliance 
herewith,  and  for  the  pimishment  of  any 
violation  hereof. 

Xm.  Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 


the  tenth  anniversary  of  the  date  of  its 
entry. 

XIV.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Certificate  of  Service 

I,  Dando  B.  Cellini,  hereby  certify 
that,  on  February  27, 1997, 1  caused  the 
foregoing  documents  to  be  served  on 
defendants  EZ  Communications,  Inc. 
and  Evergreen  Media  Corporation  by 
having  a  copy  mailed,  first-class  postage 
prepaid,  to: 

Ray  V.  Hartwell,  in, 

Andrew  J.  Streuio,  Jr., 

Hunton  ft  Williams, 

1900  K  Street.  NW.  Washington.  DC  20006- 

1 1 09,  (202)  955-1639,  Counsel  for  EZ 

Communications,  Inc. 

Bruce  ].  Prager, 

Latham  &  Watkins, 

885  Third  Avenue,  New  York,  NY  10022- 

4802,  (212)  906-1272.  Counsel  for  Evergreen 

Media  Corporation. 

Dando  B.  Cellini. 

Competitive  Impact  Statement 

Plaintiff,  the  United  States  of 
America,  pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
C'APPA").  15  U.S.C.  §  16(b)-(h),  files 
this  Competitive  Impact  Statement 
relating  to  the  proposed  Final  Judgment 
submitted  for  entry  in  this  civil  antitrust 
proceeding. 

/.  Nature  and  Purpose  of  the  Proceeding 

Plaintiff  filed  a  civil  antitrust 
Complaint  on  February  27, 1997, 
alleging  that  a  proposed  swap  and 
acquisition  of  radio  stations  in 
Charlotte,  North  Carolina  between  EZ 
Communications,  Inc.  ("EZ")  and 
Evergreen  Media  Corporation 
("Evergreen")  would  violate  Section  7  of 
the  Clayton  Act,  15  U.S.C.  §  18.  The 
Complaint  alleges  that  EZ  and  Evergreen 
both  own  and  operate  numerous  radio 
stations  throughout  the  United  States, 
and  that  they  each  own  and  operate 
radio  stations  in  the  Charlotte,  North 
Carolina  metropolitan  area.  The 
combined  transactions  would  give  EZ  a 
significant  share  of  the  radio  advertising 
market  in  the  Charlotte  metropolitan 
area.  As  a  result,  the  combination  of 
these  stations  would  lessen  competition 
substantially  in  the  sale  of  the  radio 
advertising  time  in  the  Charlotte 
metropolitan  area.^ 


The  prayer  for  relief  seeks:  (a)  an 
adjudication  that  the  proposed 
transactions  described  in  the  Complaint 
would  violate  Section  7  of  the  Clayton 
Act;  (b)  preliminary  and  permanent 
injunctive  relief  preventing  the 
consimimation  of  such  transactions;  (c) 
an  award  to  the  United  States  of  the 
costs  of  this  action;  and  (d)  such  other 
relief  as  is  proper. 

Shortly  before  this  suit  was  filed,  a 
proposed  settlement  was  reached  that 
permits  EZ  to  complete  its  transactions 
with  Evergreen,  yet  preserves 
competition  in  the  market  in  which  the 
transactions  would  raise  significant 
competitive  concerns.  A  stipulation  and 
proposed  Final  Judgment  embodying 
the  settlement  were  filed  at  the  same 
time  the  Complaint  was  filed.^ 

The  proposed  Final  Judgment  orders 
EZ  to  divest  WRFX-FM,  currently 
owned  by  Evergreen.  Unless  the 
plaintiff  grants  a  time  extension,  EZ 
must  divest  this  radio  station  either 
within  six  months  after  the  filing  of  the 
Complaint  or  within  five  (5)  business 
days  after  notice  of  entry  of  the  Final 
Judgment,  whichever  is  later.  If  EZ  does 
not  divest  WRFX-FM  within  the 
divestitive  period,  the  Court  shall,  upon 
plaintiffs  application,  appoint  a  trustee 
to  sell  the  assets.  The  proposed  Final 
Judgment  also  requires  EZ  to  ensure 
that,  until  the  divestiture  mandated  by 
the  Final  Judgment  has  been 
accomplished,  WRFX-FM  will  be 
operated  independently  as  a  viable, 
ongoing  business,  and  kept  separate  and 
apart  firom  defendant  EZ's  other 
charlotte  radio  stations.  Further,  the 
proposed  Final  Judgment  requires 
defendants  to  give  plaintiff  prior  notice 
regarding  futvue  radio  station 
acquisitions  or  certain  agreements 
pertaining  to  the  sale  of  radio 
advertising  time  in  Charlotte. 

The  plaintiff  and  the  defendants  have 
stipulated  that  the  proposed  final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 


>  Prior  to.  and  independent  of.  the  transactions 
giving  rise  to  this  action.  EZ  and  other  radio  station 
owners  had  announced  plans  to  swap  radio 
stations.  The  swaps  would  have  eliminated  existing 
competition  and  resulted  in  EZ  dominating  the 
country  format — and  its  listeners — and  SFX 
Broadcasting  Inc.  dominating  the  rock  format — and 


its  listeners.  These  transactions  were  abandoned 
following  the  Department  of  Justice's  investigation 
into  whether  the  swaps  were  a  device  to  allocate 
Charlotte's  advertisers  in  such  a  way  as  to  lessen 
competition  between  the  two  station  groups. 
Therefore,  it  was  not  necessary  to  seek  relief 
regarding  these  swaps  in  this  Complaint. 

'  In  a  related  transaction.  American  Radio 
Systems  Corporation  ("ARS")  has  agreed  to  acquire 
EZ  through  merger.  Should  the  proposed  merger  be 
consummated.  ARS  will  succeed  to  EZ's  obligations 
under  the  proposed  Final  JudgmenL 


n.  The  Alleged  Violations 

A.  The  Defendants 

Defendant  EZ  is  a  Virginia 
corporation  with  its  headquarters  in 
Fair&x,  Virginia.  It  currently  operates 
23  radio  stations  throughout  the  United 
States,  including  two  radio  stations  in 
Charlotte.  In  1996  EZ  reported  revenues 
of  approximately  $14  million  from  its 
Charlotte  stations. 

Evergreen  is  a  Delaware  corporation 
headquartered  in  Irving,  Texas.  It  owns 
and  operates  41  radio  stations 
nationwide,  including  five  stations  in 
the  Charlotte  area.  In  1996  Evergreen 
derived  approximately  $22  million  in 
revenues  firom  its  Charlotte  stations. 

B.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violations 

On  August  27, 1996,  EZ  entered  into 
an  agreement  to  swap  two  of  its  radio 
stations  in  Philadelphia  for  five  of 
Evergreen's  stations  in  Charlotte,  North 
Carolina.  In  addition,  EZ  agreed  to 
piut:hase  another  Charlotte  radio  station 
Evergreen  for  $10  million.  The  result  of 
these  two  transactions,  as  is  more  fully 
discussed  below,  would  be  to  give  EZ  a 
significant  share  of  the  radio  advertising 
market  in  Charlotte,  as  well  as  a 
significant  percentage  of  advertising 
directed  to  certain  target  audiences  in 
Charlotte. 

EZ  and  Evergreen  previously  have 
competed  for  the  business  of  local  and 
national  companies  seeking  to  advertise 
in  the  Charlotte  area.  Because  the 
proposed  transactions  between  EZ  and 
Evergreen  would  have  eliminated  this 
competition,  they  precipitated  the 
government's  suit 

C.  Anticompetitive  Consequences  of  the 
Proposed  Transaction 

1.  Sale  of  Radio  Advertising  Time  in 
Charlotte.  The  Complaint  alleges  that 
the  provision  of  advertising  time  on 
radio  stations  serving  the  Charlotte, 
North  Carolina  Metro  Service  Area 
("MSA")  constitutes  a  line  of  commerce 
and  section  of  the  country,  or  relevant 
market,  for  antitrust  purposes.  The 
Charlotte  MSA  is  the  geographical  unit 
for  which  Arbitron  furnishes  radio 
stations,  advertisers  and  advertising 
agencies  in  Charlotte  with  data  to  aid  in 
evaluating  radio  audience  size  and 
composition.  Advertisers  use  this  data 
in  making  decisions  about  which  radio 
station  or  combination  of  radio  stations 
can  deliver  their  target  audiences  in  the 
most  efficient  and  cost-effective  way. 
The  Charlotte  MSA  includes  seven 
countries:  Union,  York,  Cabarrus, 
Rowan,  Mecklenburg,  Lincoln  and 
Gaston. 


Local  and  national  advertising  that  is 
placed  on  radio  stations  within  the 
Charlotte  MSA  is  aimed  at  reaching 
listening  audiences  within  the  Charlotte 
MSA,  and  radio  stations  outside  of  the 
Charlotte  MSA  do  not  provide  effective 
access  to  this  audience.  Thus,  if  there 
were  a  small  but  significant 
nontransitory  increase  in  radio 
advertising  prices  within  the  Charlotte 
MSA,  advertisers  would  not  buy  enough 
advertising  time  from  radio  stations 
located  outside  of  the  Chariotte  MSA  to 
defeat  the  increase. 

Radio  stations  earn  their  revenues 
from  the  sale  of  advertising  time  to  local 
and  national  advertisers.  Many  local 
and  national  advertisers  purchase  radio 
advertising  time  in  Charlotte  because 
they  find  such  advertising  preferable  to 
advertising  in  other  media  for  their 
specific  needs.  For  such  advertisers, 
radio  time  (a)  may  be  less  expensive  and 
more  cost-efficient  than  other  media  at 
reaching  the  advertiser's  target  audience 
(individiials  most  likely  to  purchase  the 
advertiser's  products  or  services);  (b) 
may  reach  certain  target  audiences  that 
cannot  be  reached  as  effectively  through 
other  media;  or  (c)  may  offier 
promotional  opportunities  to  advertisers 
that  they  cannot  exploit  as  effectively 
using  other  media.  For  these  and  other 
reasons,  many  local  and  national 
advertisers  in  Charlotte  who  purchase 
radio  advertising  time  view  radio  either 
as  a  necessary  advertising  medium  for 
them  or  as  a  necessary  advertising 
complement  to  other  media. 

Although  some  local  and  national 
advertisers  may  switch  some  of  their 
advertising  to  other  media  rather  than 
absorb  a  price  increase  in  radio 
advertising  time  in  Charlotte,  the 
existence  of  such  advertisers  would  not 
prevent  radio  stations  from  raising  their 
prices  a  small  but  significant  amount.  At 
a  minimum,  stations  could  raise  prices 
profitably  to  those  advertisers  who  view 
radio  either  as  a  necessary  advertising 
medium  for  them,  or  as  a  necessary 
advertising  complement  to  other  media. 
Radio  stations,  which  negotiate  prices 
individually  with  advertisers,  can 
identify  those  advertisers  with  strong 
radio  preferences.  ConsequenUy,  radio 
stations  can  charge  different  advertisers 
different  rates.  Because  of  this  ability  to 
price  discriminate  between  diffierent 
customers,  radio  stations  may  charge 
higher  rates  to  advertisers  that  view 
radio  as  particularly  effective  for  their 
needs,  while  maintaining  lower  rates  for 
other  advertisers. 

2.  Harm  to  Competition.  The 
Complaint  alleges  that  EZ's  proposed 
station  swaps  and  acquisition  with 
Evergreen  would  lessen  competition 
substantially  in  the  provision  of  radio 
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advertising  time  in  the  Charlotte  MSA. 
First,  the  proposed  transactions  would 
create  further  market  concentration  in 
an  already  highly  concentrated  market, 
and  EZ  would  control  a  substantial 
share  of  the  advertising  revenues  in  this 
market.  EZ's  market  share  of  radio 
advertising  revenues  would  increase  to 
55  percent  alter  the  proposed 
transactions.  According  to  the 
Herfindahl^Hirschman  Index  ("HHI"),  a 
widely-used  measure  of  market 
concentration  defined  and  explained  in 
Appendix  A,  EZ  possesses  a 
pretransaction  HHI  of  2198,  which 
would  rise  by  1440  points  to  3638  after 
the  transactions.  This  substantial 
incraeae  in  concentration  is  likely  to 
give  EZ  the  unilateral  power  to  raise 
advertising  prices  and  reduce  the  level 
of  service  provided  to  advertisers  in  the 
Charlotte  radio  market. 

Furthermore,  the  proposed 
transactions  would  eliminate  head-to- 
head  competition  between  EZ  and 
Evergreen  for  advertisers  seeking  to 
reach  specific  audiences.  Advertisers 
select  radio  stations  to  reach  a  large 
percentage  of  their  target  audience 
based  upon  a  number  of  factors, 
including,  inter  alia,  the  size  of  the 
station's  audience,  the  characteristics  of 
its  audience, and  theeeographic  reach 
of  a  station's  signal.  iQUny  advertisers 
seek  to  reach  a  large  percentage  of  their 
target  audience  by  selecting  those 
stations  whose  audience  bmt  correlates 
to  their  target  audience.  Today,  EZ's  two 
stations  and  several  of  Evergreen's 
stations  compete  head-to-head  to  reach 
the  same  audiences  and,  for  many  local 
and  national  advertisers  buying  time  in 
Charlotte,  the  stations  are  close 
substitutes  for  each  other  based  on  their 
8p>ecific  audience  characteristics.  The 
proposed  transactions  would  eliminate 
such  competition,  notably  including 
comp)etition  for  advertisers  seeking  to 
reach  male  listeners  in  Charlotte. 

Advertisers  seeking  to  reach  male 
listeners  in  Charlotte  currenUy  help 
ensure  competitive  rates  by  "playing 
ofT'  Evergreen  stations  against  EZ 
stations.  Because  the  direct  competition 
between  the  Evergreen  and  EZ  stations 
would  be  elinoinated  by  the  proposed 
transactions,  and  because  advertisers 
seeking  to  reach  male  listeners  would 
have  inferior  alternatives  as  a  result  of 
the  transactions,  the  transactions  would 
give  EZ  the  ability  to  raise  its  rates  and 
reduce  the  quality  of  its  services  to  some 
of  its  advertisers  on  its  Charlotte 
stations.  This  is  particularly  true 
because  of  EZ's  ability  to  charge 
different  prices  to  different  advertisers. 

Format  changes  are  unlikely  to  deter 
the  anticompetitive  consequences  of 
these  transactions.  If  EZ  raised  prices  or 


lowered  services  to  those  advertisers 
who  buy  EZ  and  Evergreen  stations 
because  of  their  strength  in  delivering 
access  to  certain  specific  audiences, 
non-EZ  radio  stations  in  Charlotte 
would  not  be  induced  to  change  their 
formats  to  attract  a  greater  share  of  the 
same  listeners  and  to  serve  better  those 
advertisers  seeking  to  reach  such 
listeners.  Successhd  radio  stations  are 
unlikely  to  undertake  a  format  change 
solely  in  response  to  small  but 
significant  increases  in  price  being 
charged  to  advertisers  by  a  multi-station 
firm  such  as  EZ,  because  they  would 
likely  lose  a  substantial  portion  of  their 
existing  audiences.  Even  if  less 
successful  stations  did  change  format, 
they  still  would  be  unlikely  to  attract 
enough  listeners  to  provide  a  suitable 
alternative  to  EZ. 

Finally,  new  entry  into  the  Charlotte 
radio  advertising  market  is  highly 
unlikely  in  response  to  a  price  increase 
by  EZ.  No  unallocated  radio  broadcast 
frequencies  exist  in  Charlotte.  Also, 
stations  located  in  adjacent 
communities  cannot  boost  their  power 
so  as  to  enter  the  Charlotte  market 
without  interfering  with  other  stations 
on  the  same  or  similar  frequencies,  a 
violation  of  Federal  Communications 
Commission  ("FCC")  regulations. 

For  all  of  these  reasons,  plaintiff 
concludes  that  the  proposed 
transactions  would  lessen  competition 
substantially  in  the  sale  of  radio 
advertising  time  in  the  Charlotte  MSA, 
eliminate  actual  competition  between 
EZ  and  Evergreen,  and  result  in 
increased  prices  and  reduced  quaUty  of 
service  for  radio  advertising  time  in  the 
Charlotte  MSA,  all  in  violation  of 
Section  7  of  the  Clayton  Act. 

ni.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  would 
preserve  competition  in  the  sale  of  radio 
advertising  time  in  the  Charlotte  MSA. 
It  requires  the  divestiture  of  WRFX-FM, 
Charlotte's  most  popular  station  among 
male  listeners.  This  relief  will  reduce 
the  market  share  in  advertising  revenues 
EZ  would  have  achieved  through  the 
proposed  transactions  from  over  55 
percent  to  about  40  percent  of  the 
Charlotte  radio  market  The  divestiture 
will  preserve  choices  for  advertisers  and 
help  ensure  that  radio  advertising  rates 
in  Charlotte  do  not  increase  and  that 
services  do  not  decline  as  a  result  of  the 
combined  transactions. 

Unless  plaintiff  grants  an  extension  of 
time,  EZ  must  divest  WRFX-FM  either 
within  six  months  after  the  Complaint 
has  been  filed  or  within  five  (5)  business 
days  after  notice  of  entry  of  the  Final 
Judgment,  whichever  is  later.  Until  the 


divestiture  takes  place,  WRFX-FM  will 
be  maintained  as  a  viable  and 
independent  competitor  to  EZ's  other 
stations  in  the  Charlottee  MSA. 

If  EZ  fails  to  divest  WRFX-FM  within 
the  time  periods  specified  in  the  Final 
Judgment,  the  Court,  upon  plaintiffs 
appUcation,  shall  appoint  a  trustee 
nominated  by  plaintiff  to  effect  the 
divestiture.  If  a  trustee  is  appointed,  the 
proposed  Final  Judgment  provides  that 
EZ  will  pay  all  costs  and  expenses  of  the 
trustee  and  any  professionals  and  agents 
retained  by  the  trustee.  The 
compensation  paid  to  the  trustee  and 
any  persons  retained  by  the  trustee  shall 
be  both  reasonable  in  light  of  the  value 
of  WRFX-FM,  and  based  on  a  fee 
arrangement  providing  the  trustee  with 
an  incentive  based  on  the  price  and 
terms  of  the  divestiture  and  the  speed 
with  which  it  is  accomplished.  After 
appointment  the  trustee  will  file 
monthly  reports  with  the  plaintiff, 
defendant  EZ  and  the  Court,  setting 
forth  the  trustee's  efforts  to  accomplish 
the  divestitiu^  ordered  imder  the 
proposed  Final  Judgment.  If  the  trustee 
has  not  accomplished  the  divestiture 
within  six  (6)  months  after  its 
appointment,  the  trustee  shall  promptly 
file  with  the  Court  a  report  setting  forth 
(1)  the  trustee's  efforts  to  accomplish  the 
required  divestiture,  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestiture  has  not  been  accomplished, 
and  (3)  the  triistee's  recommendations. 
At  the  same  time  the  trustee  will  furnish 
such  report  to  the  plaintiff  and 
defendant  EZ,  who  will  each  have  the 
right  to  be  heard  and  to  make  additional 
reconunendations. 

The  proposed  Final  Judgment  requires 
that  defendants  maintain  WRFX-FM 
separate  and  apart  from  defendant  EZ's 
other  Charlotte  stations,  pending 
divestitiu^.  The  Judgment  also  contains 
provisions  to  ensure  the  WRFX-FM  will 
be  preserved,  so  that  this  station 
remains  a  viable,  aggressive  competitor 
after  divestiture. 

The  proposed  Final  Judgment  also 
prohibits  EZ  from  entering  into  certain 
agreements  with  other  Charlotte  radio 
stations  without  providing  at  least  thirty 
(30)  days'  notice  to  the  Department  of 
Justice.  Specifically.  EZ  must  notify  the 
Oepartment  before  acquiring  any 
interest  in  another  Charlotte  radio 
station.  Such  acquisitions  could  raise 
competitive  concerns  but  might  be  too 
small  to  be  reported  otherwise  under  the 
Hart-Scott-Rodino  ("HSR")  premerger 
notification  statute.  Moreover,  EZ  may 
not  agree  to  sell  radio  advertising  time 
for  any  other  Charlotte  radio  station 
without  providing  plaintiff  with  notice. 
In  particular,  the  provision  requires  EZ 
to  notify  the  Department  before  it  enters 


into  any  Joint  Sales  Agreements 
("JSAs"),  where  one  station  takes  over 
another  station's  advertising  time,  or 
any  Local  Marketing  Agreements 
("LMAs"),  where  one  station  takes  over 
another  station's  broadcasting  and 
advertising  time,  or  other  comparable 
arrangements  in  the  Charlotte  area. 
Agreements  whereby  EZ  sells 
advertising  for  or  manages  other 
Charlotte  area  radio  stations  would 
effectively  increase  its  market  share  in 
this  MSA.  Despite  their  clear 
competitive  significance,  JASs  probably 
would  not  be  reportable  to  the 
Department  under  the  HSR  Act.  Thus, 
this  provision  in  the  proposed  Final 
Judgment  ensures  that  the  Department 
will  receive  notice  of  and  be  able  to  act, 
if  appropriate,  to  stop  any  agreements 
that  might  have  emticompetitive  effects 
in  the  Charlotte  market. 

The  relief  in  the  proposed  Final 
Judgment  is  intended  to  remedy  the 
likely  anticompetitive  effects  of  EZ's 
proposed  transactions  with  Evergreen  in 
Charlotte.  Nothing  in  this  Final 
Judgment  is  intended  to  limit  the 
plaintiff's  ability  to  investigate  or  to 
bring  actions,  where  appropriate, 
challenging  other  past  or  futiu-e 
activities  of  defendants  in  the  Charlotte 
MSA. 

rV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  §  15,  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorneys'  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act,  15  U.S.C.  §  16(a),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against 
defendants. 

V.  Prxxedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  plaintiff  and  the  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APA,  provided  that  the  plaintiff  has 
not  withdrawn  its  consent.  The  APPA 
conditions  entry  upon  the  Court's 
determination  that  the  proposed  Final 
Judgment  is  in  the  public  interest. 

T^e  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 


Judgment  within  which  any  person  may 
submit  to  the  plaintiff  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  within  sixty  (60)  days  of 
the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  plaintiff  Mali 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  entry.  The 
comments  and  the  response  of  the 
plaintiff  will  be  filed  with  the  Coiut  and 
published  in  the  Federal  RecistBr. 

Written  comments  should  oe 
submitted  to:  Craig  W.  Conrath,  Chief, 
Merger  Task  Force,  Antitrust  Division, 
United  States  Department  of  Justice, 
1401  H  Street,  NW;  Suite  4000, 
Washington,  DC  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  that 
the  parties  may  apply  to  the  Court  for 
any  order  necessary  or  appropriate  for 
the  modification,  interpretation  or 
enforcement  of  the  Final  Judgment 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

Plaintiff  considered,  as  an  alternative 
to  the  proposed  Final  Judgment,  a  full 
trial  on  the  merits  of  its  Complaint 
against  defendants.  Plaintiff  is  satisfied, 
however,  that  the  divestitiire  of  WRFX- 
FM  and  other  relief  contained  in  the 
proposed  Final  Judgment  will  preserve 
viable  competition  in  the  sale  of  radio 
advertising  time  in  the  Charlotte  MSA. 
Thus,  the  proposed  Final  Judgment 
would  achieve  the  relief  the  government 
would  have  obtained  through  litigation, 
but  avoids  the  time,  expense  and 
uncertainty  of  a  full  trial  on  the  merits 
of  the  Complaint 

Vn.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  Court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest"  In 
making  that  determination,  the  Court 
may  consider — 

(1)  The  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 


alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial.  15  U.S.A.  S  16(e). 

As  the  United  States  Court  of  Appeals 
for  the  D.C.  Circuit  recenUy  held,  this 
statute  permits  a  court  to  consider, 
among  other  things,  the  relationship 
between  the  remedy  secured  and  the 
specific  allegations  set  forth  in  the 
government's  complaint,  whether  the 
decree  is  sufficiently  clear,  whether 
enforcement  mechanisms  are  sufficient 
and  whether  the  decree  may  positively 
harm  third  parties.  See  United  States  v. 
Microsoft.  56  F.3d  1448, 1461-62  p.C. 
Cir.  1995). 

In  conducting  this  inquiry,  "[tjhe 
Court  is  nowhere  compelled  to  go  to 
trial  or  to  engage  in  extended 
proceedings  which  might  have  the  effect 
of  vitiating  the  benefits  of  prompt  and 
less  costiy  settiement  through  the 
consent  decree  process."  ^  Rather, 

(ajbsent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  malting  its  public  interest  findings,  should 
*  *  *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
161,508,  at  71.980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  reUef  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS.  Inc..  858  F.2d  456,  462 
(9th  Cir.  1988),  citing  Uiuted  States  v. 
Bechtel  Corp..  648  F.2d  660,  666  (9th 
Cir.),  Cert,  denied.  454  U.S.  1083  (1981); 
see  also  Microsoft,  56  F.3d  at  1460-62. 
Precedent  requires  that — 

the  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 


>  119  Cong.  Rec.  24596  (1973).  See  United  States 
V.  Gillette  Co.,  406  F.  Supp.  713.  715  (D.  Mass. 
1975).  A  "public  interest"  determination  can  l>e 
made  properly  on  the  iMsis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  IS 
U.S.C.  16(f),  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  93-1463.  93rd 
Cong.  2d  Sess.  8-9  (1974).  reprinted  in  U.S.CCAJil. 
6535.  653a 
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detennine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest. "  More  elaborate 
requirements  might  undermine  the 
efiectiveness  of  antitrust  enforcement  by 
consent  decree.'* 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "(A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
fialls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public 
interest.'"* 

This  is  strong  and  effective  relief  that 
should  fully  address  the  competitive 
harm  posed  by  the  proposed 
transactions. 

Vin.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
plaintiff  in  formulating  the  proposed 
Final  Judgment. 

Respectfully  submitted, 
Dando  B.  Cellini. 

Merger  Task  Force.  U.S.  Department  of 
Justice,  Antitrust  Division,  1401  H  Street, 
N.W.:  Suite  4000.  Washington,  D.C.  20530, 
(202)307-0829. 

Dated:  March  20. 1997. 

Exhibit  A — Definition  of  HHI  and 
Calcnilations  for  Market 

"HHI"  means  the  Herfindahl- 
Hirschman  Index,  a  commonly  accepted 
measure  of  market  concentration.  It  is 
calculated  by  squaring  the  market  share 
of  each  firm  competing  in  the  market 
and  then  summing  the  resulting 
numbers.  For  example,  for  a  market 
consisting  of  four  firms  with  shares  of 
thirty,  thirty,  twenty  and  twenty 
percent,  the  HHI  is  2600  (302  +  392  +  20^ 
+  202  =  2600).  The  HHI  takes  into 


*Bechtel.  648  F  2d  at  666  (ciutions  omitted) 
(emphasU  added):  s«e  BNS.  858  F.2d  at  463:  United 
States  V.  National  Broadcasting  Co..  449  F.  Supp. 
1127. 1143  (CD.  Gal.  1978):  Gillette.  406  F.  Supp. 
■t  716.  See  also  Microsoft.  56  F.3d  at  1461  (whether 
"the  remediet  lobuined  in  the  decree  are]  so 
incoiuonant  with  the  allegations  charged  as  to  fall 
outside  of  the  'reaches  of  the  public  interest' ") 
(dlations  omitted). 

*  United  States  v.  American  Tel.  and  Tel  Co.,  SS2 
F  Supp.  131,  151  (D.D.C  1982).  o/fd  sub  nom. 
Maryland  v.  United  States.  460  U.S.  1001  (1903). 
quoting  Gillette  Co .  406  F.  Supp.  at  716  (citations 
omitted):  United  States  v.  Alcan  Aluminum,  Ltd., 
60S  F.  Supp.  619.  622  (WJ}.  Ky.  1985). 


account  the  relative  size  and 
distribution  of  the  firms  in  a  market  and 
approaches  zero  when  a  market  consists 
of  a  large  number  of  firms  of  relatively 
equal  size.  The  HHI  increases  both  as 
the  number  of  firms  in  the  market 
increases  and  as  the  disparity  in  size 
between  those  firms  increases. 

Markets  in  which  the  HHI  is  between 
1000  and  1800  points  are  considered  to 
be  moderately  concentrated,  and  those 
in  which  the  HHI  is  in  excess  of  1800 
points  are  considered  to  be 
concentrated.  Transactions  that  increase 
the  HHI  by  more  than  100  points  in 
concentrated  markets  presumptively 
raise  antitrust  concerns  under  the 
Merger  Guidelines.  See  Merger 
Guidelines  §  1.51. 

Certificate  of  Service 

I,  Dando  B.  Cellini,  hereby  certify 
that,  on  March  20,  1997, 1  caused  the 
foregoing  document  to  be  served  on 
defendants  EZ  Communications,  Inc. 
and  Evergreen  Media  Corporation  by 
having  a  copy  mailed,  first-class, 
postage  prepaid,  to: 

Ray  V.  Hartwell.  m. 

Andrew  J.  Strenio,  Jr., 

Hunton  ft  Williams. 

1 900  K  Street,  NW.  Washington,  DC  20006- 

1109.  (202)  955-1639.  Counsel  for  EZ 

Communications,  Inc. 

Bruce ).  Prager, 

Latham  ft  Watkins, 

885  Third  Avenue.  New  York,  NY  10022- 

4802.  (212)  906-1272.  Counsel  for  Evergreen 

Media  Corporation. 

Dando  B.  Celini. 

[FR  Doc.  97-8460  Filed  4-2-97;  8:45  am] 
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United  States  v.  Western  Pine 
Association,  et  al. 

Notice  is  hereby  given  that  defendant 
Western  Wood  Products  Association 
("WWPA")  has  filed  with  die  United 
States  District  Coiul  for  the  Central 
District  of  California  a  motion  to 
terminate  the  Consent  Decree  in  United 
States  V.  Western  Pine  Ass'n,  et  al.,  Civil 
Action  No.  41-1389  RJ,  and  that  the 
Department  of  Justice  ("Department"), 
in  a  stipulation  and  order  also  filed  with 
the  Court,  has  tentatively  consented  to 
termination  of  the  Consent  Decree  but 
has  reserved  the  right  to  withdraw  its 
consent  pending  receipt  of  public 
comments.  The  complaint  in  this  case 
(filed  February  6, 1941)  alleged  that  the 
Western  Pine  Association  ("WPA")  and 
its  lumber  company  members  had 
curtailed  output,  fixed  prices,  and 
enforced  arbitrary  and  luireasonable 
rules  and  policies  for  standardization 
and  distribution  of  western  pine  lumber. 


On  February  6, 1941,  a  Consent 
Decree  was  entered  against  the  WPA 
and  its  members  which  (1)  required 
WPA  to  make  its  grading  services 
available  to  both  members  and 
nonmembers  alike  without 
discrimination  and  at  the  actual  cost  of 
the  services  rendered  and  (2)  contained 
various  injimctive  provisions  relating  to 
the  conduct  of  the  WPA  and  its 
members.  Specifically,  the  Consent 
Decree  enjoined  the  defendants  from  (1) 
assigning  to  manufacturers  a  maximum 
production  figures;  (2)  allocating 
business;  (3)  fixing  prices,  discounts  or 
commissions;  (4)  disseminating 
information  concerning  production, 
sales,  or  prices;  (5)  refiising  to  quote 
f.o.b.;  and  (6)  restricting  the  sale  of 
lumber  to  any  particular  class  of 
customers. 

The  Department  has  lodged  with  the 
court  a  memorandiun  setting  forth  the 
reasons  why  the  Government  believes 
that  termination  of  the  Consent  Decree 
would  serve  the  public  interest.  Copies 
of  WWPA's  motion  papers,  the 
stipulation  containing  the  Government's 
consent,  the  Government's 
memorandum  and  all  further  papers 
filed  or  lodged  with  the  court  in 
connection  with  this  motion  will  be 
available  for  inspection  at  the  Legal 
Procedure  Unit  of  the  Antitrust 
Division,  Room  215  North,  Liberty 
Place,  Washington,  D.C.  20530,  and  at 
die  Office  of  die  Clerk  of  die  United 
States  District  Court  for  the  Central 
District  of  California  90012.  Copies  of 
any  of  these  materials  may  be  obtained 
from  the  Antitrust  EKvision  upon 
request  and  payment  of  the  copying  fee 
set  by  Department  of  Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  decree  to  the 
Government.  Such  comments  must  b^ 
received  by  the  Division  with  sixty  (60) 
days  and  will  be  filled  with  the  court  by 
the  Government.  Comments  should  be 
addressed  to  Christopher  S.  Crook, 
Acting  Chief,  San  Francisco  Office, 
Antitrust  Division,  Etepartment  of 
Justice,  450  Golden  Gate  Avenue,  Box 
36046,  San  Francisco,  California  91402 
(Telephone:  (415)  436-6660). 
Rebecca  P.  Dick, 
Deputy  Director  of  Operations. 
|FR  Doc.  97-8533  Filed  4-2-97;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  The  Asymetrical  Digital 
Subscriber  Line  Forum 

Notice  is  hereby  given  that,  on 
November  5, 1996,  pursuant  to  Section 


6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §  4301  et  seq.  ("the  Act"),  The 
Asymetrical  Digital  Subscriber  Line 
Forum  ("ADSL")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circimistances. 
Specffically,  the  following  companies 
have  joined  ADSL:  3Com,  San  Diego, 
CA;  AG  Communication  Systems, 
Phoenix,  AZ;  Amati  Communications, 
San  Jose,  CA;  Ariel  Corporation, 
Cranberry,  NJ;  AT&T  Laboratories, 
Holmedel,  NJ;  BellSouth,  Adanta,  GA; 
Cascade  Communications,  Westford, 
MA;  Cisco  Systems,  San  Jose,  CA;  DTI, 
London,  UNITED  KINGDOM;  EQ 
Telecom,  Inc.,  Altamonte  Springs,  FL; 
France  Telecom,  Lannion,  FRANCE; 
Global  Village  Communications, 
Sunnyvale,  CA;  GlobeSpan 
Technologies,  Laigo,  FL;  and  Vertel,  EI 
Segundo,  CA. 

ADC  Fibermux  has  changed  its  name 
to  ADC  Telecommunications;  AT&T 
Paradjrne  has  changed  its  name  to 
Paradyne:  and  Ericsson  Schrack  has 
changed  its  name  to  Ericsson  Austria. 

git:  Labs  and  Racal-Datacom  have 
cancelled  their  membership  in  ADSL. 

No  other  changes  have  been  made  in 
the  membership,  nature  or  objectives  of 
ADSL.  Membership  remains  open,  and 
ADSL  intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  May  15, 1995,  ADSL  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  piusuant  to  Section  6(b)  of  the 
Act  on  July  25, 1995  (60  FR  38058). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc  97-8458  Filed  4-2-97;  8:45  am] 

BMXMQ  COOe  4410-11-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  aitd  Prodtjction 
Act  of  1993;  Hart  Communication 
Foundation 

Notice  is  hereby  given  that,  on 
December  18, 1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("die  Act"),  Hart 
Communication  Foundation  ("HCF") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in 


membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the  new 
members  are:  Analog  Devices,  Limerick, 
IRELAND;  Bopp  &  Reutiier  Messtechnik 
GmbH,  Mannheim,  GERMANY;  Brooks 
Instrument,  Hatfield.  PA;  Harold  Beck  & 
Sons,  Inc.,  Newtown,  PA;  Hersey 
Measurement  Company,  Spartanbuig, 
SC;  Institute  of  Automatic  Control  and 
Robotics,  Warszawa,  POLAND: 
Kamstrup  A/S,  Aabyhoj,  DENMARK; 
Knick  Electronische  MeBgerate  GmbH 
&,  Berlin,  GERMANY;  MMG  Automatika 
Muvek  Rt,  Budapest,  HUNGARY; 
Ohmart  Corporation,  Cincinnati,  OH; 
Pondus  Instruments  AB,  Vallingby, 
SWEDEN;  PR  electronics  A/S,  Ronde, 
DENMARK:  Rittmeyer  Ltd.  Measuring 
Control,  Zug,  SWITZERLAND;  Ronan  V 
O,  Woodland  Hills,  CA;  SMC 
Corporation,  Tsukuba-gun,  Ibaraki-ken, 
JAPAN;  Toshiba  Corporation,  Mintto- 
Ku,  Tokyo,  JAPAN;  and  Valtek 
International,  Springville,  UT. 

No  other  changes  nave  been  made  in 
the  membership,  nature  and  objectives 
of  the  consortium.  Membership  in  HCF 
remains  open,  and  HCF  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  membership. 

On  March  17, 1994,  HCF  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  5,  1994  (59  FR  23234).  The 
last  notification  was  filed  with  the 
Department  on  Septemlier  28, 1995.  A 
notice  vfas  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  13, 1996  (61  FR  5569). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-8455  Filed  4-2-97;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperathw  Research  artd  Production 
Act  of  1993;  International 
Ptiarmaceutical  Aerosol  Consortium 
for  Toxicology  Testing  of  HFA-227 
OPACT-40 

Notice  is  hereby  given  that,  on  March 
6j  1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C 
§4301  et  seq.  ("the  Act"),  die 
International  Pharmaceutical  Aerosol 
Consortium  for  Toxicology  Testing  of 
HFA-227  ("IPACT-n")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  the 


name  of  one  of  its  members.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  emtitrust 
plaintiffs  to  actual  damtiges  imder 
specified  cinnmostances.  Specifically,  as 
the  result  of  a  merger,  Ciba-Geigy 
Limited,  Basel,  Switzerland,  an  original 
party  to  IPACT-D,  is  now  known  as 
Novartis  Pharma,  Inc.,  Basel. 
Switzerland. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  IPACT-D.  Membership  in 
this  group  research  project  remains 
open,  and  IPACT-II  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  February  21. 1991.  IPACT-II  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  th&  Act  on  April  2, 1991  (56  FR 
13489). 

The  last  notification  was  filed  with 
the  Department  on  April  15, 1996.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  on  May  14, 1996 
(61  FR  24331). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  97-8453  Filed  4-2-97;  8:45  am] 

■UStO  OOOC  4410-11-M 


Notice  Pursuant  to  ttie  National 
Cooperative  Resaarch  and  Production 
Act  of  1993;  International 
Pharmaceutical  Aerosol  Consortium 
for  Toxicology  Tasting  of  HFA-134a 
(lPACT-0 

Notice  is  hereby  given  that,  on  March 
6, 1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§4301  et  seq.  ("die  Act"),  the 
International  Pharmaceutical  Aerosol 
Consortium  for  Toxicology  Testing  of 
HFA-134a  ("IPACT-r')  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing  a 
change  in  the  name  of  one  of  its 
members.  The  notifications  were  filed 
for  the  purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circiunstances. 
S{>ecifically,  as  a  result  of  a  merger. 
Ciba-Geigy  Limited.  Basel,  Switzerland, 
is  now  known  as  Novartis  Pharma,  Inc., 
Basel,  Svdtzerland. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  IPACT-I.  Membership  in  this 
group  research  project  remains  open, 
and  IPACT-I  intends  to  file  additional 
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vrritten  notification  disclosing  all 
changes  in  membership. 

On  August  7. 1990,  IPACT-I  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  puruant  to  Section  6(b)  of  the 
Act  on  September  6,  1990  (55  PR 
36710). 

The  last  notification  was  filed  with 
the  Department  on  April  15, 1996.  The 
Departinent  of  Justice  published  a  notice 
in  the  Federal  Register  on  April  29, 
1996  (61  PR  18755). 
CoBrtMice  K.  RoboHon. 
Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  97-8454  Filed  4-2-97;  8:45  ami 

■UMQ  CODE  4410-11-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Nodce  97-038] 

Notice  of  Prospect  Patent  License 

agency:  National  Aeronautics  and 
Space  Administration. 

ACnON:  Notice  of  prospective  patent 
license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Foerster  Instruments,  Inc.,  of 
Pittsburgh,  PA  15275,  has  applied  for  a 
partially  exclusive  patent  license  to 
practice  the  invention  described  and 
claimed  in  NASA  Case  No.  LAR-15231- 
1,  entitled  "Plux-Pocusing  Eddy  Ciurent 
Probe  and  Rotating  Probe  Method  for 
Plaw  [)etection,"  which  is  assigned  to 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  NASA  Langley  Research 
Center. 

DATE:  Responses  to  this  notice  must  be 
received  by  June  2,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robin  W.  Edwards,  Patent  Attorney, 
NASA  Langley  Research  Center,  Mail 
Stop  212,  Hampton,  VA  23681-0001, 
telephone  (757)  864-9190. 

Dated:  March  27. 1997. 
Edward  A.  Frankle, 

General  Counsel 

|FR  Doc.  97-8541  Filed  4-2-97;  8:45  am) 

■LUNQ  COOC  7S10-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  No*.  030-13027, 030-21073, 030- 
22274;  UcenM  Noe.  12-00722-06, 12- 
00722-13. 12-00722-14  and  EA  97-069] 

Department  of  the  Amiy,  U.S.  Army 
Armament  and  Chemical  Acquisition 
and  Logistics  Activity  Rock  Island,  IL; 
Confirmatory  Order  Modifying  License 
(Effecth^e  Immediately) 


De{>artment  of  the  Army  (also  known 
as  TACOM-ACALA,  Army,  and 
Licensee)  is  the  holder  of  NRC  License 
Nos.  12-00722-06, 12-00722-13.  and 
12-00722-14  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  Part 
30.  The  licenses  authorize  possession  of 
up  to  1.5  million  curies  (55.5  PBq)  of 
tritium,  25  curies  (0.93  TBq)  of 
americium-241,  and  1000  curies  (37 
TBq)  of  nickel-63  for  use  in  self- 
luminous  fire  control  devices,  in 
chemical  agent  detectors,  and  in 
chemical  agent  monitors.  The  Ucenses 
authorize  use  and  storage  of  these 
devices  at  Army,  Marine,  and  Navy 
installations  throughout  the  United 
States.  The  licenses  were  initially  issued 
on  June  23, 1977,  May  23, 1984.  and 
May  3,  1985,  respectively,  and  each  is 
currently  due  for  renewal  or  in  the 
renewal  process. 

II 

The  licenses  identified  in  this  Order 
were  inspected  by  the  NRC  on  several 
occasions  between  June  1992  and  March 
1997.  Most  of  the  inspections  were 
conducted  as  a  result  of  reported  events 
and,  therefore,  the  inspections  were 
limited  in  scope  and  direction.  As  a 
result  of  the  NRC  inspections  conducted 
between  June  1992  and  August  1995,  22 
violations  were  identified  and  two  civil 
penalties  totaling  $32,500  were 
proposed  and  paid. 

This  Order  is  being  issued  because  of 
significant  deficiencies  in  the  Licensee's 
ability  to  manage  its  licensed  activities, 
to  ensure  compliance  with  NRC 
requirements,  and  to  promptly  correct 
problems  identified  through  its  own 
internal  audits.  Based  upon  results  of 
the  December  9,  1996,  through  March  6, 
1997,  NRC  inspection,  NRC  has 
concluded  that  continued  programmatic 
defects  exist,  such  as  extensive  loss  of 
control  of  licensed  material  and  poor 
communication  between  the  Rock 
Island  radiation  protection  officer  (RPO) 
and  other  Department  of  Defense 
installations.  By  its  own  self- 
assessment,  which  was  conducted  in 
December  1995,  the  Licensee  identified 


a  major  program  weakness  in  that  many 
of  the  RPOs  responsible  for  licensed 
activities  are  unfamihar  with  the  license 
conditions.  As  of  February  1997,  this 
weakness  had  not  been  corrected. 
Furthermore,  based  upon  the  NRC 
inspection  findings,  the  Rock  Island 
radiation  safety  officer  did  not  provide 
adequate  oversight  of  licensed  activities, 
including  ensuring  that  corrective 
actions  for  identified  deficiencies  either 
at  Rock  Island  or  at  the  other 
installations  were  fully  implemented. 
Therefore,  information  is  needed  to 
determine  how  TACOM-ACALA,  based 
on  its  placement  in  the  overall  Army 
organizational  structure,  intends  to 
control  licensed  activities  being 
performed  at  other  Licensee 
installations  and  at  other  Department  of 
Defense  installations. 

The  purpose  of  this  Order  is  to 
confirm  commitments  made  by  the 
Licensee  as  described  in  Section  IV. 

m 

By  letter  dated  February  14. 1997,  the 
NRC  described  to  the  Licensee  the 
NRC's  understanding  of  the 
commitments  the  Licensee  plans  to 
implement.  The  Licensee  subsequently 
consented  to  the  issuance  of  this  Order 
in  accordance  with  the  conditions 
described  in  Section  IV  below,  by  a 
waiver  signed  on  February  28, 1997. 
The  Licensee  agreed  that  this  Order  is 
to  be  effective  upon  issuance  and  to 
waive  its  right  to  a  hearing  in  the  matter 
of  this  Order  only.  Implementation  of 
these  commitments  will  provide 
enhanced  assurance  that  sufficient 
resources  will  be  applied  to  the 
radiation  safety  program,  and  that  the 
program  will  be  conducted  safely  and  in 
accordance  with  NRC  requirements.  The 
content  of  this  Order  is  applicable  only 
to  License  Nos.  12-00722-06, 12- 
00722-13,  and  12-00722-14. 

I  find  that  the  Licensee's 
commitments  as  set  forth  in  Section  IV 
are  acceptable  and  necessary  and 
conclude  that  with  these  commitments 
public  health  and  safety  are  reasonably 
assured.  In  view  of  the  foregoing.  I  have 
determined  that  public  health  and  safety 
require  that  the  Licensee's  commitments 
be  confirmed  by  this  Order.  Based  on 
the  above  and  the  Licensee's  consent, 
this  Order  is  immediately  effiective  upon 
issuance. 

IV 

Accordingly,  pursuant  to  Sections  81. 
161b.  161i.  161o.  182  and  186  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  Part  30.  it  is 
hereby  ordered,  effective  immediately, 
that  license  nos.  12-00722-06,  12- 


00722-13,  and  12-00722-14  are 
modified  as  follows: 

A.  The  Army  shall  retain  the  services 
of  an  independent  individual  or 
organization  (consultant)  to  perform  a 
full  assessment  (audit)  of  the  Army's 
radiation  safety  program  conducted 
imder  License  Nos.  12-00722-06. 12- 
00722-13.  and  12-00722-14.  The 
consultant  shall  be  independent  of  the 
Army's  organization  and  shall  be 
experienced,  or  qualified,  in  evaluating 
the  effectiveness  of  the  management  and 
implementation  of  a  radiation  safety 
program,  specifically  including  the 
program  for  material  control  and 
accountability.  The  audit  shall 
determine  the  Army's  compliance  with 
all  NRC  requirements,  and  the  status  of 
completion  of  all  commitments  to 
which  the  Army  committed  in  response 
to  NRC  enforcement  actions  issued 
since  January  1, 1992. 

B.  Within  30  days  of  the  date  of  the 
Order,  the  Army  shall: 

1.  Submit  to  NRC  Region  III  the  audit 
plan  for  NRC  review  and  approval  prior 
to  implementation;  and 

2.  novide  in  writing  answers  to  the 
following  specific  questions  concerning 
implementation  of  the  Army's  NRC- 
licensed  activities: 

a.  How  will  the  Army  ensure  that 
each  local  and  installation  Radiation 
Protection  Officer  for  licensed  activities 
maintains  an  awareness  of,  and 
compliance  with,  all  NRC  requirements 
that  are  applicable  to  that  locale  or 
organization? 

b.  How  will  the  Army  ensure  that 
effective  training  of  all  users  of  licensed 
material  is  provided  prior  to  the 
individuals'  use  of  licensed  material? 

c.  How  will  the  Army  ensure  that 
notifications  and  reports  are  made  to 
ACALA  and  subsequently  to  the  NRC  as 
required  by  NRC  requirements  or 
license  conditions? 

d.  How  will  inspectors  from  ACALA 
gain  access  to  bases  or  facilities 
possessing  licensed  material  to  conduct 
unannounced  inspections  of  base  or 
facility  implementation  of  regiilatory 
requirements? 

C.  Within  60  days  of  the  date  of  NRC's 
approval  of  the  audit  plan,  the  Army 
shall: 

1.  Complete  the  audit  of  NRC 
requirements  and  the  review  of  Army 
commitments;  and 

2.  Ensure  that  the  consultant  submits 
to  NRC  Region  in  the  results  of  the  audit 
and  the  review,  including  the 
deficiencies  identified,  at  the  same  time 
the  consultant  provides  the  results  to 
the  Army. 

D.  Within  90  days  of  the  date  of  NRC's 
approval  of  the  audit  plan,  the  Army 
shall: 


1.  Contact  other  service  branches  or 
organizational  units  that  use  byproduct 
material  licensed  to  the  Army,  including 
the  Marine  Corps,  National  Guard, 
Reserve  units,  and  Navy  to  ensure  that 
all  events  reportable  to  the  NRC  are 
identified; 

2.  Perform  a  complete  root  cause 
analysis  for  those  known  events  that 
were  reportable  to  the  NRC  that 
occurred  since  January  1, 1995,  to 
determine  the  root  cause  of  the  events 
and  to  identify  corrective  action  to 
prevent  recurrence  of  such  events  at  any 
locale  or  installation  for  which  the 
licenses  are  valid;  and 

3.  Provide  to  NRC  Region  III  a  report 
of  the  results  of  Provisions  D.l  and  D.2 
above. 

E.  Within  150  days  of  the  date  of 
NRC's  approval  of  the  audit  plan,  the 
Army  shall: 

1.  Develop,  and  submit  to  the  NRC  for 
approval,  a  schedule  to  implement 
corrective  action  for  each  deficiency 
identified  as  a  result  of  completing 
Provisions  C  and  D  above; 

2.  In  cases  where  the  audit  concludes 
that  the  Army  is  currently  unable  to 
meet  certain  commitments  or 
requirements,  provide  the  reason  for 
such  current  inability,  a  description  of 
the  corrective  action  planned  to  ensure 
that  the  commitments  or  requirements 
will  be  met,  a  schedule  for  completion 
of  the  corrective  action,  and  a  basis  as 
to  why  the  NRC  should  not  take  further 
enforcement  action  for  the  continued 
failure  to  comply  with  NRC 
requirements;  and 

3.  In  cases  where  deficiencies  are  not 
scheduled  for  correction,  explain  why 
you  disagree  with  each  deficiency  or 
otherwise  are  not  taking  corrective 
action. 

F.  Within  30  days  of  the  date  of 
completion  of  all  corrective  actions, 
provide  to  the  NRC  a  report  describing 
all  deficiencies  and  corrective  actions 
taken  to  prevent  recurrence. 

G.  For  the  purpose  of  the  Order,  the 
Army  shall  send  the  audit  scope,  results 
of  the  audit,  its  program  for 
implementing  corrective  actions,  and 
the  response  to  the  questions  in 
Provision  B.2,  to  Mr.  A.  B.  Beach, 
Regional  Administrator,  at  NRC  Region 
m,  801  Warrenville  Road,  Lisle,  Illinois, 
60532-4351. 

H.  If.  for  any  reason,  a  date  specified 
in  the  above  conditions  cannot  be  met, 
the  Army  will  contact,  in  writing,  Mr. 
Roy  Caniano  at  the  address  in  Provision 
G  above. 

The  Regional  Administrator.  Region 
ni  may  relax  or  rescind,  in  writing,  any 
of  the  above  conditions  upon  a  showing 
by  the  Licensee  of  good  cause. 


Any  person  adversely  afEected  by  this 
ConfiiiTnatory  Order,  other  than  the 
Licensee,  may  request  a  hearing  within 
20  days  of  its  issiiance.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  include  a  statement  of 
good  cause  for  the  extension.  Any 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief,., 
Docketing  and  Service  Section, 
Washington,  D.C.  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
to  the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  m,  801  Warrenville  Road, 
Lisle,  Illinois  60532-4351,  and  to  the 
Licensee.  If  such  a  person  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  at  Rockville,  Maryland  this  26th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission.  - 

James  Liebennan. 

Director,  Office  ofEnforcemait 

[FR  Doc  97-8543  Filed  4-2-97;  8:45  am) 
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[Doctot  No.  50-286] 

Power  Authority  of  ttw  State  of  New 
York  (Indian  Point  Nuclear  Generating 
Unit  No.  3);  Exemption 

I 

The  Power  Authority  of  the  State  of 
New  York  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-64, 
which  authorizes  operation  of  the 
Indian  Point  Nuclear  Generating  Unit 
No.  3  (IP3).  The  license  provides  that 
the  licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  consists  of  a  pressurized- 
water  reactor  at  the  licensee's  site 
located  in  Westchester  County,  New 
York. 


The  Code  of  Federal  Regulations  at 
subsection  (a)  of  10  CFR  70.24, 
"Criticality  Accident  Requirements," 
requires  that  each  licensee  authorized  to 
possess  special  nuclear  material  shall 
maintain  in  each  area  where  such 
material  is  handled,  used,  or  stored,  a 
criticality  monitoring  system  "using 
ganuna-  or  neutron-sensitive  radiation 
detectors  which  will  energize  clearly 
audible  alarm  signals  if  accidental 
criticality  occurs."  Subsection  (a)(1)  of 
10  CFR  70.24  specifies  the  detection, 
sensitivity,  and  coverage  capabilities  of 
the  monitors  required  by  10  CFR 
70.24(a).  The  specific  requirements  of 
subsection  (a)(1)  are  that  "the 
monitoring  system  shall  be  capable  of 
detecting  a  criticality  that  produces  an 
absorbed  dose  in  soft  tissue  of  20  rads 
of  combined  neutron  and  gamma 
radiation  at  an  unshielded  distance  of  2 
meters  from  the  reacting  material  within 
one  minute."  Subsection  (a)(3)  of  10 
CFR  70.24  requires  that  the  licensee 
shall  maintain  emergency  procedures 
for  each  area  in  which  this  licensed 
special  nuclear  material  is  handled, 
used,  or  stored  and  provides  (1)  that  the 
procedures  ensure  that  all  personnel 
withdraw  to  an  area  of  safety  upon  the 
sounding  of  a  criticality  monitor  alarm, 
(2)  that  the  procedures  must  include 
drills  to  familiarize  personnel  with  the 
evacuation  plan,  and  (3)  that  the 
procedures  designate  responsible 
individuals  for  determining  the  cause  of 
the  alarm  and  placement  of  radiation 
survey  instruments  in  accessible 
locations  for  use  in  such  an  emergency. 
Subsection  (d)  of  10  CFR  70.24  states 
that  any  licensee  who  believes  that  there 
is  good  cause  why  he  should  be  granted 
an  exemption  from  all  or  part  of  10  CFR 
70.24  may  apply  to  the  Conuaission  for 


such  an  exemption  and  shall  specify  the 
reasons  for  the  relief  requested. 

The  purpose  of  10  CFR  70.24  (a), 
(a)(1),  and  (a)(3)  is  to  ensure  that  any 
inadvertent  criticality  is  detected  and 
that  action  is  taken  to  protect  personnel 
and  correct  the  problem.  By  letter  dated 
E)ecember  20,  1996,  as  supplemented 
March  5, 1997,  and  March  19, 1997,  the 
licensee  requested  an  exemption  from 
the  requirements  of  10  CFR  70.24.  The 
licensee  proposes  to  handle  and  store 
unirradiated  fuel  without  having  the 
criticality  monitoring  system  specified 
in  10  CFR  70.24.  The  licensee  also 
proposes  to  handle  and  store 
unirradiated  fuel  without  the  speicfic 
emergency  procedures  detailed  in  10 
CFR  70.24.  The  licensee  believes  that 
fuel  handling  procedures  and  design 
features  make  an  inadvertent  criticality 
unlikely.  The  licensee  believes  that  a 
portable  radiation  monitoring  system 
and  existing  plant  procedures  will 
provide  adequate  protection  in  the 
unlikely  event  of  an  accidental 
criticality.  The  licensee  also  believes 
that  current  emergency  procedures  and 
training  are  adequate  to  meet  the  intent 
of  10  CFR  70.24(a)(3). 

m 

Special  nuclear  material,  as  nuclear 
fuel,  is  stored  in  the  spent  fuel  pool  or 
the  new  (unirradiated)  fuel  storage 
racks.  The  spent  fuel  pool  is  used  to 
store  irradiated  fuel  under  water  after  its 
discharge  from  the  reactor,  and  new  fuel 
prior  to  loading  into  the  reactor.  The 
new  fuel  racks  are  used  to  store  new 
fuel  in  a  dry  condition  upon  arrival  on 
site. 

Special  nuclear  material  is  also 
present  in  the  form  of  fissile  material 
incorporated  into  fission  chambers  for 
nuclear  instrumentation,  primary  source 
assemblies,  and  Health  Physics 
calibration  sources.  The  small  quantity 
of  special  nuclear  material  present  in 
these  items  precludes  an  inadvertent 
criticality. 

Consistent  %vith  Technical 
Specification  Section  5.4,  the  spent  fuel 
pool  is  designed  to  store  the  fuel  in  a 
geomefric  array  using  a  solid  neutron 
absorber  that  precludes  criticality.  The 
spent  fuel  racks  are  designed  such  that 
the  effective  neutron  multiplication 
factor,  Kefr,  will  remain  less  than  or 
equal  to  0.95  under  normal  and  accident 
conditions  for  fuel  of  maximum 
enrichment  of  5.0  wt%  U-235.  The  staff 
has  found  this  design  adequate. 

The  new  fuel  storage  racKs  may  be 
used  to  receive  and  store  new  fuel  in  a 
dry  condition  upon  arrival  on  site  and 
prior  to  loading  in  the  reactor  or  spent 
fuel  pool.  The  spacing  between  new  fuel 
assemblies  in  the  storage  racks  is 


sufficient  to  maintain  the  array  in  a 
subcritical  condition  even  under 
accident  conditions  assuming  the 
presence  of  moderator.  The  maximimi 
enrichment  of  5.0  wt%  U-235  for  the 
new  fuel  assemblies  results  in  a 
maximum  Keir  of  less  than  0.95  under 
conditions  of  accidental  flooding.  The 
staff  has  foimd  the  design  of  the 
licensee's  new  fuel  storage  racks  to  be 
adequate  to  store  fuel  enriched  to  no 
greater  than  5.0  wt%  U-235. 

Nuclear  fuel  is  moved  between  the 
new  fuel  storage  racks,  the  reactor 
vessel,  and  the  spent  fuel  pool  to 
accommodate  refueling  operations.  In 
addition,  fuel  is  moved  into  the  facility 
and  within  the  reactor  vessel,  or  within 
the  spent  fuel  pool.  Fuel  movements  are 
procedurally  controlled  and  designed  to 
preclude  conditions  involving  criticality 
concerns.  Fuel  handling  procedures  and 
the  design  features  of  the  fuel  handling 
system  are  discussed  in  the  licensee's 
Final  Safety  Analysis  Report. 

Technical  Specification  Section  3.8 
precludes  certain  movements  of  heavy 
loads  over  the  spent  fuel  pool  to  prevent 
a  fuel  handling  accident.  Previous 
accident  analyses  have  demonstrated 
that  a  fuel  handling  accident  (i.e.,  a 
dropped  fuel  assembly)  will  not  create 
conditions  which  could  result  in 
inadvertent  criticality. 

Procedures  and  controls  prevent  an 
inadvertent  criticality  during  fuel 
handling;  nevertheless  the  licensee  will 
provide  monitoring  in  the  IP3  Fuel 
Storage  Building  during  dry  fuel 
handling  operations.  During  dry  fuel 
handling  operations,  the  licensee  will 
have  in  operation  at  least  one  portable 
detector  that  will  meet  the  detection  and 
sensitivity  criteria  of  Sections  5.6  and 
5.7  of  ANSI/ANS  8.3  (1986),  "American 
National  Standard  Criticality  Accident 
Alarm  System."  Upon  detection,  this 
instrument  shall  automatically  cause  an 
immediate  alarm  audible  in  all  areas 
from  which  evacuation  is  necessary  to 
minimize  exposure.  The  staff  has 
determined  that  the  detection  and 
sensitivity  criteria  in  the  ANSI  standard 
are  as  rigorous  as  those  specified  in  10 
CFR  70.24(a)(1).  The  staff  has  also 
determined  that,  because  fuel  handling 
equipment  design  and  procedures  make 
a  criticality  unlikely,  one  detector  will 
be  adequate  and  that  in  the  case  of  fuel 
handling  at  IPS  two  detectors  as 
required  by  10  CFR  70.24(a)(1)  are  not 
necessary. 

The  licensee  has  procedures  and 
conducts  training  on  dealing  with 
radiological  emergencies  consistent 
with  10  CFR  50.47  and  Part  50, 
Appendix  E.  In  addition  to  this  training, 
the  licensee  gives  training  on 
responding  to  a  criticality  monitor  alarm 
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to  radiation  workers  accessing  the  fuel 
handling  building.  This  training  will  be 
provided  as  necessary  until  dry  fuel 
handling  in  1997  is  complete  and  the 
subject  material  has  been  incorporated 
into  general  employee  training.  The  staff 
has  determined  that  the  licensee's 
procedures  and  training  meet  the  intent 
of  10  CFR  70.24(a)(3);  therefore, 
adherence  to  the  specific  requirements 
of  this  section  is  not  necessary  to  serve 
the  underlying  purpose  of  the  rule. 

Because  inadvertent  criticality  is 
precluded  by  both  design  and 
procedure,  because  adequate  radiation 
monitoring  is  present,  and  because  the 
licensee  maintains  emergency 
procedures  for  the  areas  in  which  fuel 
is  handled,  the  staff  has  concluded  that 
there  is  reasonable  assurance  that 
irradiated  and  unirradiated  fuel  will 
remain  subcritical;  furthermore,  there  is 
reasonable  assurance  that,  should  an 
inadvertent  criticality  occur,  the 
licensee  will  detect  such  a  criticality 
and  workers  will  respond  properly.  The 
combination  of  plant  design  features, 
fuel  handling  procedures,  the  use  of  a 
portable  criticality  monitor,  radiological 
emergency  procedures  and  radiation 
worker  training  constitute  good  cause 
for  granting  an  exemption  to  the 
requirements  of  10  CFR  70.24. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
70.14,  this  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  the  common  defense  and  security, 
and  is  otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  the  following  exemption: 

The  Power  Authority  of  the  State  of  New 
Yorlc  is  exempt  from  the  requirements  of  10 
CFR  70.24(a).  10  CFR  70.24(a)(1),  and  10  CFR 
70.24(a)(3)  for  Indian  Point  Nuclear 
Generating  Unit  No.  3.  This  exemption  is 
contingent  on  the  facility's  maintaining  the 
hardware,  procedure,  and  training  described 
in  Section  III  above. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (62  FR  14705). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Roclcville.  MD.  this  27th  day  of 
March  1997. 

For  the  Nuclear  Regulatory  Commission, 
Fraak  |.  Miraglia,  Jr., 
Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  97-8545  Filed  4-2-97;  8:45  am) 
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[Docket  7<^7001] 

Notice  of  Amendment  to  Certificate  of 
Compliance  QOP-1  for  the  U.S. 
Enrichment  Corporation,  Paducah 
Gaseous  Diffusion  Plant,  Paducah, 
Kentucky 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination  the  staff 
concluded  that  (1)  there  is  no  change  in 
the  types  or  significant  increase  in  the 
amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
ciunulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shown  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security,  and  compliance  with  NRC 
requirements.  Therefore,  the  ENrector, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Paducah  Gaseous 
Diffusion  Plant.  The  staff  has  prepared 
a  Compliance  Evaluation  Report  which 
provides  details  of  the  staffs  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 
the  decision.  The  petition  should 
specifically  explain  the  reasons  why 


review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  U  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary  of  the  Commission,  . 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street.  NW,  Washington.  DC,  by 
the  above  date. 

For  further  details  with  respect  to  the. 
action  see  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC.  and  at  the 
Local  Public  E)ocument  Room. 

Date  of  amendment  request:  February 
14, 1997.  revised  March  10. 1997. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical  Safety 
Requirement  for  the  design  features  for 
the  cranes  in  the  feed  facihties  and 
reflects  the  associated  changes  to  the    . 
Safety  Analysis  Report. 

Basis  for  nndinc  of  no  significance: 

1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
ofhite. 

The  proposed  change  to  TSR  2.2.5.2 
involves  a  change  to  the  design  features 
of  the  hoist  brakes  for  the  feed  facility 
cranes.  These  changes  have  no  impact 
on  plant  effluents  and  will  not  result  in 
any  impact  to  the  environment. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 
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The  proposed  design  change  for  the 
brakes  will  not  affect  individual  or 
cumulative  occupational  radiation 
exposure. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  change  will  not  result 
in  any  construction,  therefore,  there  will 
be  no  construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

The  proposed  change  involves  a 
change  to  the  description  of  the  safety 
features  on  the  feed  facility  cranes.  The 
changes  are  being  made  to  reflect  the 
field  configuration  of  the  cranes.  The 
brake  design  in  question  complies  with 
the  requirements  of  ANSI  B30.2-1990 
and  will  continue  to  perform  its  safety 
function.  As  such,  the  potential  of 
ocoirrence  of  an  evaluated  event  is 
unaffected.  The  consequences  of 
previously  evaluated  accidents  are  not 
increased. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
difEsrent  kind  of  accident. 

The  proposed  changes  revise  the 
design  feature  for  the  brakes  of  the  feed 
facility  cranes  to  match  the  field 
configuration.  The  brakes  meet  ANSI 
B30. 2-1990  and  will  continue  to  meet 
their  safety  featiire.  The  change  does  not 
create  the  possibility  for  a  new  or 
different  type  of  accident. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
m^gin  of  safety. 

The  brake  designs  for  the  cranes 
comply  with  the  requirements  of  ANSI 
B30.2-1990.  The  TSR  change  is 
necessary  to  reflect  the  field 
configuration  of  the  brakes.  The 
accident  analysis  is  not  affected  by  this 
change.  The  proposed  changes  cause  no 
reductions  in  the  margins  of  safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs. 

The  proposed  TSR  cnange  is  being 
made  to  reflect  the  field  configuration  of 
the  brakes  for  the  feed  facility  cranes. 
The  effectiveness  of  the  safety, 
safeguards,  and  security  programs  is  not 
decreased. 

Effective  date:  Upon  issuance  of 
amendment. 

Certificate  of  Compliance  No.  GDP-1 : 
Amendment  will  revise  a  Technical 
Safety  Requirement  on  crane  design  and 
incorporate  Safety  Analysis  Report 
changes. 

Local  Public  Docimient  Room 
location:  Paducah  Public  Library,  555 


Washington  Street,  Paducah,  Kentucky 
42003. 

Datod  at  Rockville,  MD,  this  27th  day  of 
March  1997. 

For  the  Nuclear  Regulatery  Commission. 
Carl ).  Papaiallo,  Diractor, 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 

(FR  Doc  97-8546  Filed  4-2-97;  8:45  am) 
MUJNa  CODE  7g«l>-»1-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Fonns  Submitted  fof  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 
SUMMARY  OF  PROPOSAL(8): 

(1)  Collection  title:  Application  and 
Claim  for  Unemployment  Benefits  and 
Employment  Service. 

(2)  Fonn(s)  submitted:  UI-1,  UI-3. 

(3)  OMB  Number:  3220-0022. 

(4)  Expiration  date  of  current  OMB 
clearance:  4/30/98. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  294.000. 

(8)  Total  annual  responses:  294,000. 

(9)  Total  annual  reporting  hours: 
31.333. 

(10)  Collection  description:  Under 
Section  2  of  the  Railroad 
Unemployment  Insurance  Act, 
unemployment  benefits  are  provided  for 
qualified  railroad  employees.  The 
collection  obtains  the  information 
needed  for  determining  the  eligibility  to 
and  amount  of  such  benefits  fi^m 
railroad  employees. 

AOOnXMML  MFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  fit>m  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  ].  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Chock  ^4ierzwa, 
Clearance  Officer. 

(FR  Doc.  97-8524  Filed  4-2-97;  8:45  am] 
OOWTMS-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
CommiMioa.  Office  of  Filings  and 
Information  Services,  Washingtoa,  1X3 
20549 
Extension: 

Rule  17a-8.  SEC  File  No.  270-225,  OMB 
Control  No.  3235-0235 

Form  N-8F,  SEC  File  No.  270-136,  OMB 
Control  No.  3235-0157 

Form  N-23C-1,  SEC  File  No.  270-230. 
OMB  Control  No.  3235-0230 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  on 
previously  approved  collections  of 
information: 

Rule  17a-8  exempts  certain  mergers 
and  similar  business  combinations 
("mergers")  of  affiliated  registered 
investment  companies  ("hinds")  from 
section  17(a)'8  prohibitions  on 
purchases  and  sales  between  a  fund  and 
its  affiliates.  The  rule  requires  fund 
directors  to  consider  certain  issues  and 
to  record  their  findings  in  board 
minutes.  The  average  annual  burden  of 
meeting  the  requirements  of  Rule  17a- 
8  is  estimated  to  be  1.5  hours  for  each 
fund.  The  Commission  estimates  that 
about  seventeen  funds  rely  each  year  on 
the  rule.  The  total  average  annual 
burden  for  all  respondents  is  therefore 
twenty-six  hours. 

Form  N-8F  is  the  form  prescribed  for 
use  by  registered  investment  companies 
in  certain  circumstances  to  request 
orders  of  the  Commission  declaring  that 
they  have  ceased  to  be  investment 
companies.  The  form  takes 
approximately  6  hours  to  complete.  It  is 
estimated  that  approximately  160 
investment  companies  file  Form  N-8F 
annually,  for  a  total  annual  burden  of 
960  hours. 

Form  N-23C-1  assists  the 
Commission  and  the  public  in 
monitoring  repurchases  by  closed-end 
investment  companies  ("closed-end 
funds")  of  their  own  securities  under 
Rule  23c-l ,  which  permits  such 
repurchases  in  limited  circumstances 
subject  to  certain  safeguards.  The  form, 
which  must  be  filed  within  the  first  10 
days  of  the  calendar  month  following 
any  month  in  which  securities  are 
repurchased,  requires  the  closed-end 
fund  to  report  certain  information 
including  the  date,  amoimt,  and  price  of 
repurchases  and  other  information.  It  is 
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estimated  that  four  closed-end  funds  are 
affected  by  the  rule  each  year,  and  that 
they  file  approximately  23  reports  in 
total  each  year  (based  on  the  average  of 
0  to  12  reports  filed  aimually  by  each 
fund)  requiring  one  hour  per  report,  for 
a  total  of  23  aimual  burden  hours. 
General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director. 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Conmiission, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Room  3208.  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Dated:  March  26.  1997. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc.  97-8471  Filed  4-2-97;  8:45  am) 
BILUNa  OOOC  W10-01-«l 


Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  April  7,  1997. 

An  open  meeting  will  be  held  on 
Tuesday,  April  8, 1997,  at  10:00  a.m.  A 
closed  meeting  will  be  held  on 
Wednesday,  April  9,  1997,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the  * 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday.  April  8. 
1997,  at  10:00  a.m.,  will  be: 

The  Commission  will  meet  with 
representatives  hom  the  American  Society  of 


Corporate  Secretaries  to  discuss  a  number  of 
issues  of  mutual  interest,  including  the  Plain 
English  pilot  program  and  prop>osing  release, 
EDGAR  and  electronic  dissemination  of 
information  to  shareholders,  the  shareholder 
proposal  rules,  Rule  144.  direct  shareholder 
communications,  direct  registration  and 
direct  purchase  plans,  and  lost  securities 
holders.  For  further  information,  please 
contact  Marija  Willen  at  (202)  942-2840. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday. 
April  9, 1997.  at  10:00  a.m.,  will  be: 

InstitudoD  of  injunctive  actions. 
Institution  and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

^t  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postpyoned,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  April  1, 1997. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  97-8652  Filed  4-1-97;  2:41  am] 
BoxMQ  CODE  aoie-oi-M 


[Rataes*  No.  34-38451;  Rto  No.  SR-NASD- 
97-121 

Self-Reguiatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc..  Relating  to  the  Valuation 
of  Illiquid  Direct  Participation  Program 
and  Real  Estate  investment  Trust 
Securities  on  Customer  Account 
Statements  * 

March  27, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  February  21. 1997, 
NASD  Regulation,  Inc.  ("NASD 
Regulation")  filed  with  the  Seciuities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  III 
below,  which  Items  have  been  prepared 
by  NASD  Regulation.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  proposes  to  amend 
Rule  2340,  "Customer  Accoimt 
Statements."  of  the  Conduct  Rules  of  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
to  require  general  securities  members  to 
provide  estimated  values  for  direct 


participation  program  ("DPP")  * 
securities  and  real  estate  investment 
trust  ("REIT")  securities  on  customer 
account  statements  under  certain 
circumstances.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized  and  proposed 
deletions  are  bracketed. 

Rule  2340    Customer  Account 
Statements  1 

(a)  General 

Each  general  securities  member  shall, 
with  a  frequency  of  not  less  than  once 
every  calendar  quarter,  send  a  statement 
of  account  ("statement")  containing  a 
description  of  any  securities  positions, 
money  balances,  or  account  activity  to 
each  customer  whose  account  had  a 
security  position,  money  balance  or 
account  activity  during  the  period  since 
the  last  such  statement  was  sent  to  the 
customer. 

(b)  DPP/REIT  Securities 

(1)  If  a  member  participated  in  the 
public  offering  of  any  direct 
participation  program  (DPP)  or  real 
estate  investment  trust  (REIT)  securities 
(as  these  terms  are  defined  below)  and . 
an  estimated  value  of  DPP  or  REIT 
securities  is  available  pursuant  to 
subparagraphs  (3)(A)  (ii)  or  (Hi),  the 
member  shall  list  the  DPP  and/or  REFT 
securities  on  the  statement  with  an 
estimated  value;  except  that  the  member 
shall  not  include  on  the  account 
statement  an  estimated  value  that  the 
member  believes  is  inaccurate  as  of  the 
date  of  the  valuation  or  is  no  longer 
accurate  as  a  result  of  a  material  change 
in  the  operations  or  assets  of  the 
program  or  trust;  or 

(2)  If  the  member  or  an  affiliate  of  the 
member,  acting  as  a  fiduciary,  provides 
estimated  values  of  DPP  and/or  REIT 
securities  to  accounts  that  are  subject  to 
Employee  Retirement  Income  Securities 
Act  ("ERISA  ")  and  Internal  Revenue 
Service  ("IRS")  regulations,  the  member 
shall  disclose  the  same  valuations  on 
the  statements  of  all  other  customers 
owning  such  securities. 

(3)  If  DPP  and/or  RETT  securities  are 
listed  on  the  statement  with  an 
estimated  value: 

(A)  such  estimated  value  shall  be: 


>  Paragraph  (a)(4)  of  NASD  Rule  2810.  "Dir«ct 
Participatioo  Programs,"  defines  a  DPP  as  "a 
program  which  provides  for  flow-through  tax 
consequences  regardless  of  the  structure  of  the  legal 
entity  or  vehicle  for  distribution  including,  but  Dot 
limited  to,  oil  and  gas  programs,  real  estate 
programs,  agricultural  programs,  cattle  programs, 
condominium  securities.  Subchapter  S  corporate 
oBerings  and  all  other  programs  of  a  similar  nature. 
.  .  ."  According  to  NAuSD  Regulation,  this 
definition  would  cover  most  limited  partnership* 
and  specifically  excludes  real  estate  investment 
tnists. 
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(i)  developed  from  data  which  is  as  of 
a  date  no  more  than  18  months  prior  to 
the  date  the  statement  is  issued:  and 

(U)  provided  by  an  independent 
source  engaged  by  the  member;  and/or 

(Hi)  provided  in  an  annual  report  of 
the  DPP  or  RETT  distributed  to  investors 
pursuant  to  Sections  14(a)  or  14(c)  of 
the  Act,  as  applicable,  or  a  periodic 
report  filed  by  the  DPP  or  RETT  with  the 
Commission  under  Sections  13  or  15(d) 
of  the  Act;  or 

(iv)  developed  by  the  member,  if 
valuations  pursuant  to  subparagraphs 
(ii)  and  (iii)  are  not  available;  and 

(B)  the  member  shall  segregate  DPP 
and/or  RETT  securities  by  listing  them 
on  the  statement  separately  from  non- 
DPP  and  non-REIT  securities  and  shall 
include  on  the  statement: 

(i)  a  brief  and  easily-understood 
description  of  the  type  of  estimated 
value  provided  (e.g.,  that  the  value 
represents  an  estimate  of  the  investor's 
interest  in  the  assets  owned  by  the  DPP 
or  RETT  or  represents  an  estimate  of  the 
value  of  the  investor's  DPP  and/or  RETT 
securities)  and  its  source,  and  how  a 
customer  may  obtain  a  complete  and 
detailed  explanation  of  the  valuation 
methodology  employed;  and 

(ii)  disclosure  in  close  proximity  to 
the  listing  of  DPP  and/or  RETT  securities 
that  DPP  and/or  REIT  securities  are 
generally  illiquid  securities  and  the 
estimated  value  disclosed  may  not  be 
realizable  if  the  customer  seeks  to 
liquidate  the  security. 

(4)  In  disclosing  on  the  statement  an 
estimated  value  of  DPP  and/or  RETT 
securities,  the  member  shall  not; 

(A)  aggregate  the  estimated  value  of 
DPP  and/or  RETT  securities  with  the 
value  of  any  other  securities  in  any  sub- 
total on  the  statement; 

(B)  aggregate  the  estimated  value  of 
DPP  and/or  REIT  securities  with  the 
value  of  any  other  securities  in  the  total 
account  value  unless  the  statement 
includes  the  total  estimated  value  of 
DPP  and/or  REIT  securities  and  the 
disclosure  required  by  subparagraph 
(3XBXii)  in  close  proximity  to  the  total 
account  value;  and 

(C)  include  the  original  issue  price  of 
a  DPP  or  RETT  security  as  the  estimated 
value  (unless  valuation  of  the  securities 
by  another  method  indicates  the  same 
dollar  amount  as  the  original  issue 
price). 

(5)  Notwithstanding  subparagraphs 
(bXl}-{4).  if  a  retirement  account 
statement  prepared  in  compliance  with 
ERISA  and  IRS  regulations  includes 
DPP  and/or  RETT  securities  and 
individual  values  are  not  provided  for 
any  of  the  assets  in  the  account,  the 
member  shall  disclose  on  the  statement 


that  DPP  and/or  RETT  securities  are 
generally  illiquid  securities. 

(6)  If  the  DPP  and/or  RETT  securities 
are  listed  on  the  statement  without  a 
price  and  without  an  estimated  value, 
the  member  shall  segregate  the  DPP 
and/or  REIT  securities  by  listing  them 
on  the  statement  separately  from  non- 
DPP  and  non-REIT  securities  and  shall 
include  on  the  statement  disclosures 
that:  DPP  and/or  RETT  securities  are 
generally  illiquid  securities;  the  value  of 
the  security  may  be  different  than  its 
purchase  price;  and,  if  applicable, 
accurate  valuation  information  is  not 
available. 

l(b)]  (c)  Definitions  For  purposes  of 
this  Rule(,]; 

(1)  the  tenn  "account  activity"  shall 
include,  but  not  be  limited  to, 
purchases,  sales,  interest  credits  or 
debits,  charges  or  credits,  dividend 
payments,  transfer  activity,  securities 
receipts  or  deliveries,  and/or  journal 
entries  relating  to  securities  or  funds  in 
the  possession  or  control  of  the  member. 

(2)  ((c)  For  purposes  of  this  Rule,!  the 
term  "general  seciuities  member"  shall 
refer  to  any  member  which  conducts  a 
general  securities  business  and  is 
required  to  calculate  its  net  capital 
pursuant  to  the  provisions  of  SEC  Rule 
15c3-l(a).  except  for  paragraph  (a)(2) 
and  (a)(3). 

Notwithstanding  the  foregoing 
definition,  a  member  which  does  not 
carry  customer  accounts  and  does  not 
hold  customer  funds  and  securities  is 
exempt  from  the  provisions  of  this 
section. 

(3)  the  term  "direct  participation 
program  securities"  shall  include  equity 
securities  issued  by  a  "direct 
participation  program"  as  defined  in 
Rule  2810  that  would  be  included  on  a 
customer's  statement  of  account  even  if 
not  held  by  the  member,  but  does  not 
include  securities  on  deposit  in  a 
registered  securities  depository  and 
settled  regular  way,  securities  listed  on 
a  national  securities  exchange  or  The 
Nasdaq  Stock  Market,  or  any  program 
registered  as  a  commodity  pool  with  the 
Commodity  Futures  Trading 
Commission. 

(4)  the  term  "real  estate  investment 
trust  securities"  shall  include  equity 
securities  issued  by  a  real  estate 
investment  trust  as  defined  in  Section 
856  of  the  Internal  Revenue  Code  that 
would  be  included  on  a  customer's 
statement  of  account  even  if  not  held  by 
the  member,  but  does  not  include 
securities  on  deposit  in  a  registered 
securities  depository  and  settled  regular 
way  or  securities  listed  on  a  national 
securities  exchange  or  The  Nasdaq 
Stock  Market. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Rule  2340  of  the  NASD  Conduct 
Rules  (formerly.  Article  HI,  Section  45  of 
the  NASD  Rules  of  Fair  Practice) 
requires  general  securities  members  to 
provide  account  statements  to 
customers  on  at  least  a  quarterly  basis.^ 
The  account  statement  must  contain  a 
description  of  any  securities  position, 
money  balances  or  accoiuit  activity  in 
the  accounts  since  the  prior  account 
statements  were  sent.  Under  NASD  Rule 
2340,  "account  activity"  includes,  but  is 
not  limited  to,  purchases,  sales,  interest 
credits  or  debits,  charges  or  credits, 
dividend  payments,  transfer  activity, 
seciuities  receipts  or  deliveries,  and/or 
journal  entries  relating  to  seciuities  or 
funds  in  the  possession  or  control  of  the 
member. 

Background 

By  letter  dated  March  9, 1994,  the 
Sufaicommittee  on  Telecommunications 
and  Finance  of  the  U.S.  House  of 
Representatives  ("House 
Subcommittee"),  expressed  to  the  NASD 
(as  well  as  the  SEC,  the  National 
Association  of  State  Securities 
Administrators,  and  the  Investment 
Program  Association)  its  concern 
regarding  the  information  provided  to 
customers  on  account  statements 
regarding  the  current  value  of  non- 
pid)licly  traded  partnership  securities.^ 


'  "General  securities  member"  refBrs  to  any 
member  which  conducts  a  geoeral  securities 
business  and  is  required  to  calculate  its  net  capital 
pursuant  to  the  provisions  of  SEC  Rule  15c3-l(a). 
except  for  paragraphs  (a)(2)  and  (sKS).  However,  a 
member  which  does  not  carry  cxistomer  accounts 
*and  does  not  hold  customer  funds  and  securities  is 
exempt  from  the  provisions  of  NASD  Rule  2340. 

'  See  Letter  from  the  Honorable  Edward  ]. 
Markey,  Chairman,  and  the  Honorable  Jack  Fields, 
Ranking  Republican  Member,  House  Subcommittee, 
Committee  on  Energy  and  Commerce,  U.S.  House 
of  RepresentaUvea.  to  )oseph  R.  Hardiman, 
President  and  Chief  Executive  Officer,  NASD,  dated 
March  ft.  lOM. 
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The  correspondence  noted  that  the 
partnerships  that  are  the  subject  of  their 
concern  do  not  trade  on  a  regular  basis 
and,  thus,  regular  market  quotes  are  not 
available.  The  House  Subcommittee 
urged  that  investors  in  non-publicly 
traded  partnerships  should  be  provided 
information  on  the  performance  of  their 
investments  and  expressed  concern  that 
there  may  be  serious  shortcomings  in 
current  valuation  reporting  with  respect 
to  such  seciuities. 

In  addition,  on  June  14,  1994,  the 
NASD  received  correspondence  from 
the  Division  of  Market  Regulation 
("Division")  of  the  Commission 
requesting  the  NASD's  views  on 
whether  it  would  be  appropriate  for  self- 
regulatory  organizations  to  require  that 
members  make  certain  disclosures  on 
customer  account  statements.* 
Specifically,  the  June  14  Letter  asks  for 
the  NASD's  views  regarding  whether  it 
would  be  appropriate  for  self-regulatory 
organizations  to  require  broker-dealers 
to  make  the  following  disclosures  on 
customer  account  statements:  (i)  there  is 
no  liquid  market  for  most  limited 
partnership  interests:  (ii)  the  values 
reported  on  account  statements,  if  any, 
may  not  reflect  the  values  at  which 
customers  can  liquidate  their  positions; 
and  (iii)  if  a  value  is  reported,  the  source 
of  the  value,  a  short  description  of  the 
methodology  used  to  determine  the 
value,  and  the  date  the  value  was  last 
determined. 

By  letters  dated  May  10,  1994,  and 
August  19, 1994,  the  NASD  expressed 
concern  to  Congress  and  the  SEC  that 
there  were  inconsistencies  in  the 
manner  in  which  members  included 
valuations  for  DPP  securities  on 
customer  account  statements  and 
indicated  that  the  Association  was 
moving  forward  to  examine  the  need  for 
regulation  in  this  area.s  NASD 
Regulation  has  determined  to  amend 
NASD  Rule  2340  to  provide  regulatory 
guidance  to  members  regarding  the 
disclosure  of  values  for  DPP  securities 
on  customer  account  statements  in  order 
to  regulate  the  manner  in  which 
information  is  provided  to  investors 


*  See  Letter  from  Brandon  Becker,  Director, 
Division,  Commission,  to  Richard  G.  Ketchum, 
Executive  Vice  President  and  Chief  Operating 
Officer.  NASD,  dated  June  14.  1994  ("June  14 
Letter"). 

^  See  L«tter  frtun  Richard  G.  Ketchum.  Executive 
Vice  President  and  Chief  Operating  Officer.  NASD, 
to  the  Honorable  Edward  ).  Markey,  Chairman, 
House  Subcommittee,  Committee  on  Energy  and 
Commerce,  U.S.  House  of  Representatives,  and  the 
Honorable  Jack  Fields,  Ranking  Republican.  House 
Subcommittee.  Committee  on  Energy  and 
Commerce,  U.S.  House  of  Representatives,  dated 
May  10. 1994;  and  Letter  from  Richard  G.  Ketchum. 
Executive  Vice  President  and  Chief  Operating 
Officer.  NASD,  to  Brandon  Becker.  Director. 
Diviaion,  Commiaaion,  dated  August  19, 1994. 


regarding  the  performance  of  their  DPP 
investment  assets. 

In  particular,  NASD  Regulation  has 
been  concerned  that  a  significant 
number  of  NASD  members  continue  to 
carry  DPP  securities  on  customer 
account  statements  at  the  original 
purchase  price.  NASD  Regulation 
believes  that  this  practice  needs  to  be 
eliminated.  In  addition,  NASD 
Regulation  proposes  to  apply  the 
proposed  amendment  to  NASD  Rule 
2340  to  the  securities  of  certain  REITs, 
which  are  excluded  from  the 
Association's  definition  of  DPP  security 
in  paragraph  (a)(4)  of  NASD  Rule  2810, 
in  order  to  ensure  similarity  of 
treatment  under  NASD  Rules  of  the  two 
products. 

Description  of  Proposed  Amendments 
to  NASD  Rule  2340 

Scope  and  Definitions 

NASD  Regulation  proposes  to  apply 
the  new  requirements  in  NASD  Rule 
2340  to  DPP  securities  and  RETT 
securities.  The  definitions  of  DPP  and 
REIT  securities  proposed  in 
subparagraphs  (c)(3)  and  (4)  of  NASD 
Rule  2340  only  encompass  unlisted 
DPPs  and  REITs,  since  an  investment  in 
listed  securities  provides  investors  with 
some  measure  of  liquidity  and  market 
values.  Thus,  the  definitions  exclude 
securities  listed  on  a  national  securities 
exchange  or  The  Nasdaq  Stock  Market, 
as  well  as  securities  that  are  in  a 
depository  and  settle  regular  way.  llie 
definition  of  DPP  securities  proposed  in 
subparagraph  (c)(3)  also  excludes  any 
program  registered  as  a  commodity 
pool,  since  those  programs  generally 
offer  investors  a  security  that  is 
redeemable  by  the  issuer,  at  the 
customer's  option  at  regular  intervals 
and  at  ascertainable  values. 

Requirements  to  Place  Estimated  Values 
on  Customer  Account  Statements  and 
Guidance  on  Appropriate  Sources  of 
Valuations — Subparagraphs  (b)(l)-(2) 

The  proposed  rule  change  contains 
two  specific  circumstances  under  which 
general  securities  members  are  obligated 
to  provide  customers  with  estimated 
values  for  DPP  and/or  RETT  securities  in 
their  customers'  accounts. 

In  the  first  circumstance,  under 
subparagraph  (b)(1)  of  the  proposed  rule 
change,  if  a  general  securities  member 
participated  in  the  public  offering  of 
DPP  or  RETT  securities,  then  the 
member  must  list  the  DPP/REIT 
securities  on  its  customer  account 
statements  with  estimated  values  if  such 
values  are  available  pursuant  to 
subparagraphs  (b)(3)(A)  (ii)  or  (iii)  of  the 
proposed  rule  change.  Where  a  general 


securities  member  participated  in  the 
public  offering  of  DPP  or  RETT 
securities,  NASD  Regulation  believes 
that  the  member  should  inform  its 
customers  of  the  estimated  value  of  the 
DPP  or  RETT  securities.  Subparagraph 
(b)(3)(A)(iii)  permits  a  member  to 
include  an  estimated  value  that  is 
contained  in  an  annual  report 
distributed  to  investors  pursuant  to 
Sections  14(a)  or  14(c)  of  the  Act  or  in 
a  periodic  report  filed  with  the 
Commission  under  Sections  13  or  15(d) 
of  the  Act.^  This  provision  is  intended 
to  address  the  concern  of  members 
regarding  their  liability  for  disclosing  an 
estimated  value  by  permitting  the 
member  to  rely  on  the  liabilities  under 
the  federal  securities  laws  that  attach  to 
the  general  partner's  or  trustee's 
disclosure. 

Subpara^ph  (b)(3)(A)(ii)  permits  a 
member  to  include  an  estimated  value 
provided  by  an  independent  source 
engaged  by  the  member.  Thus,  when  a 
member  is  obligated  to  include  an 
estimated  value  for  DPP/REIT  securities 
on  customer  atxount  statements  under 
subparagraph  (b)(1),  the  member  may 
include  valuations  from  both  an 
independent  source  and  an  annual/ 
periodic  report,  if  the  member 
determines  to  do  so. 

In  considering  this  mandatory 
obligation,  NASD  Regulation 
determined  that  there  are  circumstances 
where  the  member  should  be  required  to 
refrain  from  using  an  estimated  value 
that  the  member  believes  is 
inappropriate.  Therefore,  proposed 
subparagraph  (b)(1)  provides  that  a 
member  shall  not  include  an  estimated 
value  of  the  securities  on  the  account 
statement  if  the  member  believes  that 
the  estimated  value  was  inaccurate  as  of 
the  date  of  the  valuation  or  is  no  longer 
accurate  due  to  a  material  change  in  the 
operations  or  assets  of  the  program. 
With  respect  to  the  latter  phrase,  the 
assets  of  a  real  estate  limited 
partnership  would  be  considered  to  be 
impaired,  for  example,  where  the  lessee 
fails  to  perform  under  the  lease. 
Similarly,  the  sale  of  a  property  would 
be  considered  a  material  change  because 
the  sale  reduces  the  value  of  the 
program. 

In  the  second  circumstance,  under 
subparagraph  (b)(2)  of  the  proposed  rule 
change,  if  a  general  securities  member 
or  its  affiliate  acts  as  a  fiduciary  in 
connection  with  partnership  or  trust 
securities  which  are  held  in  retirement 
accounts  and  is  disclosing  individual 


■According  to  the  NASD,  the  reporting 
requirements  of  the  Act  do'  not  impoae  a  mandatory 
obligation  on  general  partners  or  trustees  to  provide 
an  eatiinated  value  to  inveatots  in  a  periodic  report 
or  in  the  annual  report 
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DPP/REIT  estimated  values  to 
retirement  account  holders,^  then  the 
member  must  disclose  the  same 
valuations  on  the  statements  of  all  other 
customers  owning  such  securities. 
NASD  Regulation  believes  that  when  a 
member  or  its  affiliate  acts  as  a  fiduciary 
for  retirement  accounts  and  provides 
individual  DPP/REIT  security  values  to 
its  retirement  account  customers,  other 
customeiB  of  the  broker/dealer  should 
receive  the  same  values  being  provided 
to  retirement  account  customers.  NASD 
Regulation  states  that  the  requirement  to 
disclose  the  ERISA  or  IRS  valuation  to 
other  ctistomers  would  not  conflict  with 
the  fiduciary  and  custodial  obligations 
imposed  by  the  Department  of  Labor 
and  the  IRS. 

However,  according  to  NASD 
Regulation,  neither  the  Department  of 
Labor  (which  administers  ERISA 
regulations)  or  the  IRS  (which 
administers  IRA  and  other  retirement 
products)  specifically  requires 
fiduciaries  to  provide  individual  values 
for  any  assets  held  in  the  retirement 
account.  Therefore,  if  the  general 
securities  member  acting  as  a  fiduciary 
does  not  provide  individual  values  for 
the  DPP  and  REIT  securities  in  the 
retirement  account,  proposed  new 
subparagraph  (b)(5),  discussed  more 
fidly  below,  provides  an  exception  from 
the  requirement  to  disclose  individual 
values  for  assets  held  in  a  retirement 
account" 

Appropriate  Source  for  Estimated 
Values — Subparagraph  (bX3)(A) 

Proposed  subparagraph  (b)(3)(A)  of 
NASD  Rule  2340  requires  that,  where 
DPP  and/or  RETT  securities  are  listed  on 
a  customer  account  statement  with  an 
estimated  value,  such  values  shall  be: 
(1)  Provided  by  an  independent  source 
engaged  by  the  member:  or  (2)  from  a 
valuation  provided  in  an  annual  report 
distributed  to  investors  or  in  a  periodic 
report  that  must  be  filed  with  the  SEC 
(discussed  more  fully  above).  A  member 
may  use  an  estimated  value  bom  either 
or  both  of  these  sources.  Under 


^  According  to  NASD  Regulation,  the  Employee 
Retirement  Income  Securities  Act  ("ERISA")  and 
Internal  Revenue  Service  ("IRS")  regulations 
require,  at  least  annually,  that  a  retirement  account 
fiduciary  provide  to  the  account  holder  a  statement 
of  the  total  value  of  all  the  assets  in  the  account. 

*  The  adoption  of  such  an  exception  does  not 
represent  a  view  that  the  proposed  requirement  to 
provide  individual  ERISA/IRA  valuations  to  other 
customers  of  the  broker Klealer  will  discourage 
members  from  providing  such  individual 
valuations.  To  the  contrary.  Rduciaries  increasingly 
are  providing  individual  values  for  each  aaaat  in  a 
retirement  account  in  order  to  permit  the  account 
bolder  to  make  withdrawals  where  the  account 
bolder  has  reKhed  the  age  when  ERISA/IRS 
regulations  require  annual  mandatory  withdrawals 
thai  do  not  saceed  a  percealagw  of-anets  limitatioa 


proposed  subparagraph  (b)(3)(A)(iv),  a 
member  may  develop  an  estimated 
value  for  the  DPP/REIT  securities  only 
when  a  valuation  by  an  independent 
source  or  from  an  SEC  annual  or 
periodic  report  is  not  available. 

Subparagraph  (b)(3)(A)(i)  requires  that 
any  value  provided  must  be  developed 
from  data  which  is  as  of  a  date  no  more 
than  18  months  prior  to  the  date  the 
customer  account  statement  is  issued. 
NASD  Regulation  believes  that  this 
requirement  is  appropriate  because  an 
estimated  value,  accurate  upon  its  first 
use  on  a  customer  account  statement, 
may  become  stale  due  to  length  of  time 
or  occurrence  of  subsequent  events 
(such  as  the  sale  of  a  major  asset  of  the 
partnership).  NASD  Regulation  believes 
that  the  18-month  standard  provides 
sufficient  time  for  the  member  and  for 
an  independent  valuation  source  to 
develop  an  estimated  value  for  DPP/ 
RETT  securities  based  on  the  audited 
financials  contained  in  the  Form  10-K 
of  the  DPP  or  RETT  that  is  filed  by 
March  30  and  is  based  on  financial 
statements  dated  December  31  of  the 
prior  year. 

Accordingly,  the  18-month  standard 
will  allow  a  member  to  continue  to  use 
a  valuation  based,  for  example,  on  the 
E)ecember  31, 1995,  financials  during 
April,  May,  and  Jime  1997,  while  a  new 
estimated  value  based  on  the  December 
31, 1996,  financials  is  being  developed. 
In  developing  an  objective  standard, 
NASD  Regulation  considered  whether 
investors  would  be  disadvantaged  if  an 
event  occurred  that  would  render  an 
estimated  value  disclosed  on  customer 
account  statements  obsolete  during  the 
18-month  period.  As  set  forth  above,  it 
is  the  responsibility  of  the  member  to 
not  include  an  estimated  value  on  the 
account  statement  that  the  member 
believes  was  inaccurate  at  the  time  it 
was  developed  or  is  no  longer  accurate 
as  a  result  of  a  material  change  in  the 
operations  or  assets  of  the  progretm  or 
trust. 

Segregation  of  DPP/REIT  Securities— 
Subparaffvphs  (b)(3)(B)  and  (b)(6) 

Subparagraph  (b)(3)(B)  requires  that 
an  estimated  value  provided  for  DPP/ 
REIT  securities  on  a  customer's  accoimt 
statement  be  segregated  bom  other 
securities  into  a  separate  location  on  the 
customer  account  statement.  NASD 
Regulation  believes  that  investment  in 
non-publicly  traded  DPP  and  RETT 
securities  and  the  estimated  values  that 
may  be  disclosed  for  those  securities 
regarding  their  performance  differ 
sufficiently  from  the  prices  of  other 
securities  that  ctistomera  will  benefit 
from  having  the  DPP/REIT  securities 
grouped  together.  In  addition,  NASD 


Regulation  believes  that  the  segregation 
of  these  securities  into  a  separate 
location  on  the  customer  account 
statement  should  also  lessen  the 
possibility  of  misleading  customers 
regarding  the  estimated  values  for  DPP/ 
RETT  securities  since  the  valuations  will 
be  distinguished  from  listed  securities 
and  accompanied  by  cautionary 
disclosures. 

Subparagraph  (b)(6)  of  the  proposed 
rule  change  provides  that  DPP/REIT 
seciu-ities  listed  on  customer  accoimt 
statements  without  an  estimated  value 
shall  also  be  segregated.  Thus,  the 
requirement  to  segregate  DPP/REIT 
securities  will  apply  regardless  of 
whether  the  security  is  listed  with  or 
without  an  estimated  value. 

Disclosure  of  the  Source  of  the 
Estimated  Value — Subparagraph 

(b}(3)(B)(i) 

Proposed  subparagraph  (b)(3)(B)(i) 
requires  members  to  provide  a  brief  and 
easily-understood  statement  relating  to 
the  source  of  the  estimated  value, 
provided  that  the  member  informs  the 
customer  of  how  to  obtain  a  more 
complete  and  detailed  explanation  of 
the  methodology.  The  provision 
includes  two  examples  of  such  a  brief 
statement:  (1)  "the  value  represents  an 
estimate  of  the  investor's  interest  in  the 
assets  ovtrned  by  the  DPP  or  RETT;"  or 
(2)  "the  value  .  .  .  represents  an 
estimate  of  the  value  of  the  investor's 
DPP  and/or  REIT  securities."  Another 
example  of  acceptable  disclosure  is  that 
the  estimated  value  is  "an  estimate  of 
value  provided  to  (member's  name)  by 
an  independent  valuation  service  on  an 
annual  basis  based  on  information 
available  to  the  service  on  (date)." 

An  example  of  the  disclosure  a 
member  may  use  to  inform  the  customer 
of  how  to  obtain  a  more  complete 
explanation  of  the  valuation 
methodology  is:  "A  general  description 
of  the  methodology  used  by  the 
independent  valuation  service  to 
determine  its  estimate  of  value  is 
available  by  telephoning  (telephone 
nimiber)." 

Disclosure  of  Nature  of  DPP/REIT 
Securities — Subparagraph  (b)(3)(B)(ii) 

Proposed  subparagraph  (b)(3)(B)(ii) 
requires  disclosure  in  close  proximity  to 
the  location  of  the  DPP/REIT  seciirities 
on  the  account  statement  that  DPP 
securities  generally  are  illiquid 
securities  and  the  estimated  value 
disclosed  may  not  be  realizable  if  the 
customer  seeks  to  liquidate  the  security. 
NASD  Regulation  considera  the 
requisite  disclosure  to  be  sufficiently 
proximate  if  it  is  located  on  the  same 
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page  where  the  DPP  and/or  RETT 
securities  are  listed. 

Aggregation  of  Estimated  Values  for 
DPP/REIT  Securities  with  the  Value  of 
Other  Securities  in  Sub-Totals  and  in 
the  Total  Account  Value — 
Subparagraphs  (b)(4)  (A)  and  (B) 

Proposed  subparagraph  (b)(4)(A) 
prohibits  a  general  sectirities  member 
who  discloses  an  estimated  value  for  a 
DPP  and/or  REIT  security  on  a  customer 
accoimt  statement  from  aggregating  the 
estimated  value  of  the  DPP/REIT 
securities  with  the  value  of  any  other 
securities  in  any  sub-total  on  the 
statement.  Proposed  subparagraph 
(h)(4)(B)  allows  a  member  to  include  the 
estimated  value  of  the  DPP/REIT 
securities  in  the  total  account  value  on 
the  statement  if  the  member  provides 
disclosure  in  close  proximity  to  the  total 
account  value  ot  the  sub-total  for  DPP/ 
RETT  securities  and  of  the  illiquid 
nature  of  the  securities,  as  required  by 
subparagraph  (b)(3)(B)(ii),  as  discussed 
above.  NASD  Regulation  considers 
"close  proximity"  to  require  that  the 
sub-total  for  DPP/REIT  securities  and 
the  cautionary  disclosure  appear  on  the 
same  page  as  the  total  account  value. 

Use  of  Purchase  Price — Subparagraph 
(b)(4)(C) 

Proposed  subparagraph  (b)(4)(C) 
prohibits  members  from  using  the 
original  purchase  price  of  a  DPP  or  RETT 
security  on  a  customer  account 
statement  as  the  estimated  value  unless 
the  valuation  of  the  DPP  or  REIT  by 
another  method  indicates  the  same 
dollar  amount  as  the  original  issue 
price.  Thus,  regardless  of  the  mandatory 
obligations  in  proposed  subparagraphs 
(b)(1)  and  (b)(2)  to  disclose  an  estimated 
value  for  DPP/REIT  securities  under 
certain  circumstances,  the  member  may 
not  use  the  original  purchase  price  as 
the  required  estimated  value  (unless  the 
valuation  of  the  DPP  or  RETT  by  another 
method  indicates  the  same  dollar 
amount  as  the  original  issue  price). 

Retirement  Account  Statements  With  No 
Individual  Values — Subparagraph  (b)(5) 

Proposed  subparagraph  (b)(5)  states 
that  if  a  retirement  account  statement 
prepared  in  accordance  with  ERISA  and 
IRS  regulations  includes  an  aggregate 
value  of  the  assets  held  in  the  account, 
but  does  not  provide  individual  values 
for  any  of  the  assets,  then  the  member 
must  disclose  on  the  account  statement 
only  that  DPP  and/or  RETT  securities 
included  in  the  account  are  generally 
illiquid  securities.  As  a  result  of  the 
exception  provided  in  subparagraph 
(b)(5)  from  subparagraphs  (b)  (l)-<4),  the 
member  may  include  the  value  of  DPP/ 


RETT  securities  in  the  total  account 
value.  NASD  Regulation  believes  that 
since  individual  values  are  not  provided 
for  any  of  the  assets  in  the  retirement 
account,  the  other  provisions  that 
would,  in  particular,  require  disclosures 
along  with  the  display  of  the  total 
account  value,  are  unnecessary. 

Required  Disclosure  for  Unpriced 
Securities — Subparagraph  (bX6) 

When  a  member  discloses  no 
valuation  for  DPP/REIT  securities  on  a 
customer  accoimt  statement,  proposed 
subparagraph  (bM6)  requires  the  member 
to  segregate  the  OPP/RETT  securities  on 
the  account  statement  and  include 
disclosures  that  DPP/REIT  securities  are 
generally  illiquid  securities,  that  the 
value  of  the  security  may  be  different 
bom  its  purchase  price,  and,  if 
applicable,  that  accurate  valuation 
information  is  not  available. 

Implementatifni  of  Propoeed  Role 
Change 

In  order  to  provide  members  (or  their 
service  organizations)  vfith  sufficient 
time  to  modify  their  computer  systems 
to  comply  Mdtii  the  proposed  rule 
change.  NASD  Regulation  is  requesting 
that  the  proposed  rule  change  become 
effective  six  months  after  Commission 
approval.  During  that  time,  NASD 
Regulation  will  issue  a  Notice  to 
Members  announcing  the  Commission's 
approval  of  the  proposed  rule  change 
and  the  anticipated  effective  date.  In 
addition,  the  staff  of  tbe  Corporate 
Financing  Department  will  respond  to 
inquiries  by  members  and  their  service 
organizations  regarding  compliance 
with  the  proposed  rule  change.  To  the 
extent  that  interpretive  issues  arise 
during  this  period  that  are  generally 
applicable  to  those  members  that  are 
subject  to  the  proposed  rule  change,  the 
Association  will  issue  a  Notice  to 
Members  to  clarify  for  all  members  the 
application  of  the  rule  change. 

(b)  NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,^  which  require  that  the 
Association  adopt  and  amend  its  rules 
to  promote  just  and  equitable  principles 
of  trade  and  generally  provide  for  the 
protection  of  customers  and  the  public 
interest,  in  that  the  proposed  rule 
change  significanUy  improves 
disclosure  to  public  customers  on  their 
account  statements  of  information 
concerning  the  value  and  performance 
of  securities  issued  by  non-publicly 
traded  DPPs  and  REITs  in  which  such 
customers  have  invested,  while 
providing  safeguards  for  both  member 
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firms  and  public  customers  against  the 
publication  of  inaccurate,  and  thoefore 
misleading,  values  for  such  securities. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  proposed  rule  change  was 
published  for  conunent  in  Noti(»  to 
Members  94-96  (December  1994). 
Thirty-nine  comments  were  received  in 
response  thereto  from  36  commenters.  A 
copy  of  the  Notice  to  Members  is 
attached  as  Exhibit  2  to  the  rule  filing. 
A  copy  of  the  comment  letters  received 
in  response  thereto  are  attached  as 
Exhibit  3  to  the  rule  filing.  Thirty  of  the 
36  commentators  generally  frtvored 
NASD  Regulation's  effort  to  provide 
regulatory  guidance  regarding  the 
disclosure  of  partnenhip  valuations  on 
customer  account  statements,  although 
every  letter  contained  suggested 
revisions.  Six  commenters  were 
opposed  to  the  adoption  of  the  proposed 
rule  change. 

Notice  to  Members  94-96  published 
an  original  version  of  the  proposed  rule 
change  which  required  that  customer 
account  statements: 

1.  Segregate  DPP  securities  from  otlwr 
securities  on  the  account  statement: 

2.  If  illiquid  OFF  securities  are  listed 
without  a  price,  include  disclosure  that 
actnirate  pricing  information  is  not  available 
because  the  value  of  the  security  is  not 
determinable  until  the  liquidation  of  the 
partnership  and  no  secondary  market  exists; 

3.  If  DPP  securities  are  listed  with  a  price: 

a.  Not  aggregate  the  value  of  the  DPP 
securities  with  the  value  of  any  other 
securities  on  the  statement  or  include  the 
value  of  the  DPP  seciuities  in  tbe  customer 
accoimt  net  worth  calculation;  and 

b.  Include  disclosure  of  the  methodology 
used  for  obtaining  the  valuation:  and 

c.  Include  disclosure  that  DPP  securities 
generally  are  illiquid  seciuities  and  that  the 
price  listed  may  not  be  realizable  if  the 
customer  seeks  to  liquidate  tbe  security. 

Scope  and  Definitions 

NASD  Regulation  agreed  with  the 
views  of  commenters  that  the  regulatory 
concerns  surrounding  the  value  of  DPP 
securities  should  extend  only  to 
unlisted  DPPs  and  REITs,  since  an 
investment  in  Nasdaq  or  exchange-listed 
securities  provides  investors  with  some 
measure  of  liquidity  and  market 
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values.io  Accordingly,  NASD 
Regulation  revised  its  proposal  to  adopt 
a  definition  of  DPP  and  RETT  securities 
in  new  subparagraphs  (c)  (3)  and  (4)  of 
NASD  Rule  2340  that  excludes 
securities  Usted  on  a  national  securities 
exchange  or  the  Nasdaq  Stock  Market, 
as  well  as  securities  that  are  in  a 
depository  and  setUe  regular  way. 
NASD  Regiilation  also  determined  to 
except  from  the  definition  of  DPP 
securities  any  program  registered  as  a 
commodity  pool,  since  those  programs 
ofiiBr  investors  a  security  that  is 
redeemable  by  the  issuer,  at  the 
customer's  option  at  regular  intervals 
and  at  ascertainable  values. 

Prices  versus  Estimated  Values 

NASD  Regulation  amended  the 
proposal  published  for  comment  to 
eliininate  the  word  "price"  and  insert 
the  phrase  "estimated  value" 
throughout  the  revised  rule. 
Commenters  stated  that  a  "price" 
carried  on  a  customer  account  statement 
gives  the  appearance  to  the  investor  that 
the  seciirity  can  be  liquidated  for  an 
amount  that  is  roughly  equivalent  to  the 
price  set  forth  on  the  customer's  account 
statement.  However,  except  in  the  case 
of  those  DPPs/Rtlls  which  are  publicly 
listed  and  traded,  estimated  values  of 
DPP/REIT  securities  are  not  likely  to  be 
realizable  if  a  customer  seeks  to 
liquidate  his  or  her  investment 

Requirements  to  Place  Estimated  Values 
on  Customer  Account  Statements  and 
Guidance  on  Appropriate  Sources  of 
Valuations — Subparagraphs  (b)  (1)  and 
(2) 

The  provisions  of  the  proposal 
published  for  comment  that  provide 
guidance  for  the  disclosure  of  DPP 
securities  with  an  estimated  value  on 
customer  account  statements  received 
the  most  comments.  The  commenters 
generally  believed  that  investors  should 
be  provided  with  a  value  for  their  DPP 
securities.  Hovrever,  they  differed  as  to 
the  value  to  be  disclosed,  with  the 
greatest  amount  of  comment  focused  on 
valuation  methodologies  (whether  net 
asset  value  or  securitized  value)  and 
their  source  (i.e.,  whether  generated  by 
the  member  or  obtained  from  the 
general  partners  or  third-party 
independent  evaluators). 

NASD  Regulation  agrees  with  the 
sentiment  expressed  in  a  majority  of  the 
comment  letters  and  with  the  views  of 


correspondence  received  from  the 
House  Subcommittee,  i.e.,  that  investors 
in  non-publicly  traded  partnerships  and 
trusts  should  Imow  how  their 
investments  are  performing.  However, 
NASD  Regulation  believes  that  there  are 
practical  problems  to  requiring  that  all 
members  provide  disclosure  of  the 
estimated  values  of  all  DPP  and  RETT 
securities  held  by  their  ciistomers.  A 
member  that  was  not  part  of  the 
underwriting  syndicate  for  the  initial 
public  offering  would  not  have 
conducted  due  diligence.  Therefore,  the 
member  would  not  have  the  usual 
ongoing  relationship  with  the  general 
partner  or  trust  advisor  that  would 
permit  the  member  to  assess  the 
reliability  and  validity  of  an  estimated 
value  provided  by  the  general  partner/ 
trust  advisor  or  any  other  source.  In 
particular,  when  a  customer's  DPP/REIT 
securities  are  transferred  to  a  broker- 
dealer  after  acquiring  them  through 
another  member,  NASD  Regulation 
determined  that  it  would  be  an 
inappropriate  burden  for  the  member  to 
be  required  to  provide  estimated  values 
for  the  many  difiisrent  partnerships  and 
trusts  held  by  its  ciistomers  if  the 
member  did  not  participate  in  the  initial 
public  offerinB  of  the  DPP  or  RETT. 

NASD  Regulation  determined  that 
members  should  be  required  to  provide 
customers  who  have  DPP  or  RETT 
securities  in  their  general  securities 
accounts  with  estimated  values  under 
two  specific  circumstances:  (1)  when 
the  member  participated  in  the 
underwriting  of  the  initial  or,  although 
rare,  follow-on  public  offering  of  the 
partnership  or  trust  securities  and  had 
the  opportimity  to  conduct  due 
diligence  and  develop  a  relationship 
with  the  sponsor  or  general  partner,  and 
(2)  when  tiie  member  or  its  affiliate  acts 
as  a  fiduciary  in  connection  with 
partnership  or  trust  securities  which  are 
held  in  retirement  accounts  and  are 
disclosing  individual  DPP/REIT  security 
values  to  retirement  account  holder.  ^> 
NASD  Regulation  has  revised  the 
proposal  published  for  comment  in  the 
Notice  to  Members  to  reflect  these 
requirements  by  adopting  new 
subparagraphs  (b)(1)  and  (bK2)  of  NASD 
Rule  2340. 

However,  to  address  concerns  that  the 
proposed  rule  change  would  require 
members  to  provide  estimated  values  for 


'0  NASD  Rogulation  expanded  the  propoaal 
published  for  comment  in  Notice  to  Members  94- 
98  to  include  oon-publicly  traded  RETT  securitiet 
(«rhich  are  not  included  in  the  Auociation's 
definition  of  DPP  security)  in  order  to  ensure 
tuniUrity  of  traetment  under  NASD  Rule*  for  these 
ptoducU. 


>>  ERISA  and  IKS  regulations  require,  at  leaat 
annually,  that  a  retirement  account  fiduciary 
pcovida  to  the  account  holder  a  value  for  the 
■ggiegate  of  all  the  assets  in  the  account.  However, 
M  noted  in  footnote  eight,  other  ERISA/IKS 
ragulations  requiring  mandatory  annual 
withdrawals  by  the  account  bolder  place  preaaure 
on  a  member  acting  as  a  fiduciary  to  provide 
individual  value*  for  each  aaaet  in  a  retirement 
account 


DPP/REIT  securities  held  in  a  retirement 
accoimt,  although  neither  the 
Department  of  Labor  (which  administers 
ERISA  Regulations)  or  the  IRS  (which 
administers  IRA,  and  other  retirement 
type  products)  specifically  require 
fiduciaries  to  provide  individual  values 
for  DPP/RETT  seciuities  and  any  other 
assets  held  in  the  retirement  account, 
NASD  Regulation  proposed  new 
subparagraph  (b)(5)  to  provide  an 
exception  from  the  requirement  to 
disclose  individual  values  if  the 
member  only  provides  an  aggregate 
value  for  the  entire  retirement  account. 
See  disciission  below  of  subparagraph 
(b)(5). 

Appropriate  Source  for  Estimated 
Values — Subparagraph  (bX3)(A) 

Cemmentera  expressed  concern  that 
the  proposal  published  for  comment  did 
not  provide  guidance  on  the  different 
sources  of  an  estimated  value 
considered  appropriate  by  the 
Association.  Accordingly,  NASD 
Regulation  has  amended  its  original 
proposal  to  include  a  provision  in 
subparagraph  (b)(3)(A)  of  NASD  Rule 
2340  that  will  require  the  member's 
estimated  value  for  DPP  or  RETT 
securities  to  be  provided  by  an 
independent  source  engaged  by  the 
member,  or  be  from  a  valuation  in  the 
DPP's  or  REIT's  annual  report 
distributed  to  investors,  or  from  a 
periodic  report  filed  with  the  SEC  by  the 
DPP  or  RETT.  The  member  may  develop 
a  value  for  the  DPP  or  REIT  only  if  a 
valuation  by  an  independent  source  or 
from  an  annual  or  SEC  periodic  report 
is  not  available. 

Prohibition  on  Using  Stale  Data — 
Subparagraph  (bXSHAXi) 

Many  commenters  stated  that  an 
estimated  value,  accurate  upon  its  fint 
use  on  a  customer  account  statement, 
may  become  stale  or  inaccurate  due  to 
lengthy  time  or  subsequent  events  (such 
as  the  sale  of  a  major  asset  of  the 
partnership).  NASD  Regulation  agrees 
that  an  estimated  value  based  on  stale 
information  eventually  becomes 
sufficienUy  misleading  to  investors  to 
constitute  a  fraud.  Therefore.  NASD 
Regulation  has  amended  its  original 
proposal  to  include  a  provision  in 
subparagraph  (b)(3)(A)(i)  of  NASD  Rule 
2340  that  will  preclude  members  from 
disclosing  an  estimated  value  if  the 
financial  statements  and  other 
underlying  data  used  to  determine  that 
value  are  of  a  date  more  than  18  months 
prior  to  the  date  the  account  statement 
is  issued.  In  addition,  proposed 
subparagraph  (b)(2)  provides  an 
exception  to  the  mandatory  requirement 
that  a  memtwr  that  participated  in  the 
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distribution  of  a  DPP  or  REIT  security 
provide  an  estimated  value  for  such 
securities  on  its  customers'  accoimt 
statements  where  the  member  believes 
that  the  estimated  value  was  inacciuate 
as  of  the  date  of  the  valuation  or  is  no 
longer  accurate  as  a  result  of  a  material 
change  in  the  operations  or  assets  of  the 
program  or  trust. 

Segregation  of  DPP/REIT  Securities— 
Subparagraphs  (b)(3)(B)  and  (b)(6) 

NASD  Regulation  considered  and 
ultimately  rejected  the  views  of  several 
commenters  who  objected  to  the 
requirement  that  DPP  and  REIT    •  - 
securities  be  segregated  from  other 
seciuities  into  a  separate  location  on  the 
customer  account  statement.  NASD 
Regulation  believes  that  investments  in 
non-publicly  traded  DPP  and  REIT 
securities  and  the  estimated  values 
which  may  be  disclosed  regarding  their 
performance  differ  sufficiently  from  the 
prices  of  other  securities  that  customers 
will  benefit  frt>m  having  the  securities 
grouped  together  for  ease  of 
presentation  and  review. 

In  addition,  NASD  Regulation 
believes  that  the  segregation  of  DPPs 
and  REITs  into  a  separate  location  on 
the  customer  account  statement  should 
lessen  the  possibility  of  misleading 
customers  regarding  values  since  they 
will  be  distinguisheid  from  listed 
securities.  NASD  Regulation  also 
determined  that  the  requirement  to 
segregate  DPP/REIT  securities  should 
apply  regardless  of  whether  the  security 
is  listed  with  or  without  an  estimated 
value.  Therefore,  proposed 
subparagraphs  (b)(3)(B)  and  (b)(6)  set 
forth  the  requirement  to  segregate  DPP 
and  REIT  securities. 

Use  of  Purchase  Price — Subparagraph 
(b)(4)(C) 

In  response  to  the  correspondence  of 
the  SEC,  NASD  Regulation  amended  the 
proposal  published  for  comment  to  add 
a  new  provision  in  subparagraph 
(b)(4)(C)  prohibiting  members  from 
using  the  original  purchase  price  of  a 
DPP  or  REIT  security  on  a  customer 
account  statement  as  the  estimated 
value.  NASD  Regulation  provided 
additional  language  to  clarify  that  the 
same  dollar  value  of  the  purchase  price 
may  be  used  when  a  valuation 
methodology  results  in  the  estimated 
value  and  purchase  price  being 
equivalent. 

Required  Disclosure  for  Unpriced 
Securities — Subparagraph  (b)(6) 

In  response  to  comments,  NASD 
Regulation  amended  the  proposal 
published  for  comment  to  require  the 
following  disclosure  on  the  account 


statement  where  a  member  provides  no 
valuation  for  a  DPP  or  REIT:  that  DPP 
and/or  REIT  securities  generally  are 
illiquid  seciuities;  the  value  of  the 
security  may  be  different  than  its 
pim:hase  price;  and,  if  applicable,  that 
accurate  valuation  information  is  not 
available.  This  disclosure  replaces  the 
provision  in  the  proposal  published  for 
comment  that  would  have  required  a 
statement  that  the  value  of  the  DPP 
security  is  not  available  until  the 
liquidation  of  the  partnership  and  that 
no  active  secondary  market  exists. 

m.  Date  of  Effectiveiiess  of  the 
Proposed  Rule  Change  and  Timing  Car 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  suchionger  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argxmients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Sti«et,  N.W., 
Washington,  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
NASD.  All  submissions  should  refer  to 
file  number  SR-NASD-97-12  and 
should  be  submitted  by  April  24, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*  2 


"  17  CFR  200.30.-3{aXl2). 


Mai^garet  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-6470  Filed  4-2-97;  8:45  am) 

BIUJNQCOOE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Small  Business  Investment  Company; 
Computation  of  Alternative  Maximum 
Annual  Cost  of  Money  to  Snuill 
Businesses 

13  CFR  107.855  limits  the  mnYimnm 
annual  Cost  of  Money  (as  defined  in  13 
CFR  107.50)  that  may  be  imposed  upon 
a  Small  Business  in  connection  with 
Financing  by  means  of  Loans  or  through 
the  purchase  of  Debt  Securities.  The 
cited  regulation  incorporates  the  term 
"Debenture  Rate",  which  is  defined  in 
13  CFR  107.50  in  terms  Uiat  require  SBA 
to  publish,  from  time  to  time,  the  rate 
charged  on  ten-year  debentures  sold  by 
Licensees  to  the  public. 

Accordingly,  Licensees  are  hereby 
notified  that  effective  the  date  of 
publication  of  this  Notice,  and  until 
further  notice,  the  Debentiue  Rate,  plus 
the  1  percent  annual  fee  which  is  added 
to  this  Rale  to  determine  a  base  rate  for 
computation  of  maximum  cost  of 
money,  is  8.38  percent  per  annum. 

13  CFR  107.855  does  not  supersede  or 
preempt  any  applicable  law  imposing 
an  interest  ceiling  lower  than  the  ceiling 
imposed  by  its  own  terms.  Attention  is 
directed  to  Section  308(i)  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  regarding  that  law's  Federal 
override  of  State  usury  ceilings,  and  to 
its  forfeiture  and  penalty  provisions. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  small  business 
investment  companies) 

Dated:  March  28, 1997. 
Don  A.  Christeiuen, 
Associate  Administrator  for  Investment. 
(FR  Doc.  97-8431  Filed  4-2-97;  8:45  am] 

BiUJNG  COOE  MnS-01-P 


DEPARTMENT  OF  STATE 
[Public  Notice  2S26] 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs; 
Intematiqpal  Hamionization  of 
Chemical  Safety  and  Health 
Information 

AGENCY:  Bureau  of  Oceans  and 

International  Environmental  and 

Scientific  Affairs  (OES);  Department  of 

State. 

ACTION:  Notice  regarding  Government 

activities  on  international 

harmonization  of  chemical  safety  and 
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health  information,  and  request  for 
comments  and  information. 

SUMMARY:  Under  the  auspices  of  the 
State  Department,  an  Interagency 
committee  has  been  working  with 
international  organizations  and  other 
countries  to  pursue  harmonization  of 
existing  regulatory  requirements  or 
recommendations  for  chemical  safety 
and  health  information.  The  authority 
for  the  State  department,  OES  Bureau  to 
convene  this  interagency  committee  is 
set  forth  at  22  U.S.C.  2655a.  This 
includes,  for  example,  provisions  for 
classifying  chemicals  regarding  their 
hazards,  and  the  preparation  and 
dissemination  of  information  about  the 
hazardous  chemicals  and  appropriate 
safe  handling  procedures  for  them 
through  labels,  placards,  material  safety 
data  sheets,  or  other  written  materials. 
Such  requirements  currently  exist  in  the 
United  States  in  laws  or  regulations  that 
address  worker  protection,  consumer 
protection,  transportation  of  hazardous 
materials,  and  environmental 
protection. 

Harmonization  of  such  requirements 
internationally  has  been  a  long-term 
goal  for  the  United  States  Government 
(USG).  It  was  initiated  through  a  1984 
interagency  policy  on  chemical  labeling 
trade  issues.  This  goal  became  global 
through  an  international  mandate  in 
1992  as  a  result  of  agreements  made  by 
participating  countries,  including  the 
United  States,  in  conjunction  with  the 
United  Nations  Conference  on 
Environment  and  Development 
(UNCED)  in  1992.  Specifically,  the 
UNCED  objective  states:  "A  globally 
harmonized  hazard  classification  and 
compatible  labeling  system,  including 
material  safety  data  sheets  and  easily 
understandable  symbols,  should  be 
available,  if  feasible,  by  the  year  2000." 
Recently,  countries  reaffirmed  this 
commitment  at  a  meeting  of  the 
Intergovernmental  Forum  on  Chemical 
Safety,  and  recommended  that  the 
systeqa  be  implemented  in  a  voluntary 
instnmient.  The  purpose  of  this  notice 
is  to  update  the  public  on  progress  made 
to  date,  and  to  allow  an  op(>ortunity  for 
interested  parties  to  provide  comments 
.that  may  assist  USG  representatives  as 
well  as  representatives  of  stakeholder 
groups  such  as  industry,  labor,  and 
environment,  who  participate  fh  the 
international  discussions  on  these 
issues. 

DATE:  Comments  and  information 
should  be  submitted  by  June  2,  1997. 
AOOflESS:  Comments  and  information 
are  to  be  submitted  in  quadruplicate  or 
1  original  hard  copy  and  1  disk  (3*/!t 
inch)  in  Word  Perfect  5.1,  6.1,  or  ASCII 
text  to:  Office  of  Environmental  Policy, 


Attn:  David  Rabadan.  U.S.  Department 
of  State.  OES/ENV  Room  4325,  2201  C 
Street,  NW,  Washington,  DC  20520. 

FOR  FURTHER  BUFORMATION  COKTACT: 

1.  For  general  information  related  to 
this  notice:  David  Rabadan,  Office  of 
Environmental  Policy.  U.S.  Department 
of  State.  OES/ENV  Room  4325,  2201  C 
Street.  NW,  Washington,  DC.  20520; 
Telephone:  (202)  647-8772;  FAX:  (202) 
647-5947;  E-mail:  drabadandstate.gov. 
After  May  30,  OES/ENV  contact  will  be 
Trigg  Talley.  Telephone:  (202)  647- 
9266;  Fy\X:  (202)  647-5947. 

2.  For  information  about  activities  of 
the  Interorganization  Programme  for  the 
Sound  Management  of  Chemicals' 
(lOMC)  Coordinating  Group  for  the 
Harmonization  of  Chemical 
Classification  Systems;  Jennifer  Silk, 
Directorate  of  Health  Standards 
Programs,  Occupational  Safety  and 
Health  Administration,  200  Constitution 
Avenue.  NW,  Room  N3718. 
Washington.  DC,  20210;  Telephone: 
(202)  219-7056;  FAX:  (202)  219-7068; 
E-mail:  jsilk@osha-slc.gov. 

3.  For  information  about  activities  of 
the  Organization  for  Economic 
Cooperation  and  Development's  (OECD) 
Advisory  Group  on  Harmonization: 
Amy  Rispin,  Office  of  Pesticide 
Programs,  Envirorunental  Protection 
Agency.  Washington,  DC,  20460; 
Telephone:  (703)  305-5989;  FAX:  (703) 
305-6244;  E-mail: 
rispin.amy@epamail.epa.gov. 

4.  For  information  about  activities  of 
the  United  Nations'  Committee  of 
Experts  on  the  Transport  of  Dangerous 
Goods'  (UNCETDG)  activities  related  to 
harmonization:  Frits  Wybenga,  Research 
and  Special  Programs  Administration, 
Department  of  Transportation.  400  7th 
Street,  SW.  Washington.  DC.  20590, 
Telephone:  (202)  366-0656;  FAX:  (202) 
366-5713;  E-mail: 
frits.wybenga@rspa.dot.gov. 

SUPP1.EMENTARY  INFORMATION: 

Background 

It  has  been  estimated  that  there  are  as 
many  as  650,000  hazardous  chemical 
products  in  distribution  in  the  United 
Sutes  (59  FR  6126).  The  potential 
hazards  of  these  chemical  products 
cover  a  wide  range  of  health,  physical 
and  environmental  effects.  The  health 
hazards  that  may  restilt  from  exposure 
to  these  chemicals  can  be  relatively 
minor,  such  as  simple  irritation  of  the 
skin,  eyes,  or  respiratory  tract,  or  may  be 
serious  and  lethal,  such  as 
carcinogenicity  or  death  from  acute 
toxicity.  Physical  hazards  include  such 
characteristics  as  flammability  and 
reactivity.  Environmental  hazards  may 


cause  aquatic,  terrestrial  or  atmospheric 
effects.  A  number  of  federal  laws, 
standards  and  regulations  have  been 
adopted  to  ensure  adequate  protection 
of  the  envirorunent,  workers  handling 
the  chemicals  at  various  stages  in  the 
distribution  chain,  and  members  of  the 
public  (including  consumers  and 
emergency  response  personnel)  who  are 
potentially  exposed  to  the  chemicals 
during  transportation  and  use.  In  certain 
areas,  state  and  local  laws  supplement 
federal  regulations. 

Given  the  number  of  chemicals 
involved,  and  the  limited  resources 
available  to  address  them  on  an 
individual  basis,  many  of  the  U.S.  laws 
are  generic,  focusing  on  generating  and 
providing  information' regarding  the 
hazards  and  precautions  for  safe  use  of 
chemicals  rather  than  developing 
substance-specific  regulations,  such  as 
exposure  limits,  for  each  one.  The  first 
step  in  each  of  these  information-based 
regulatory  schemes  is  the  classification 
of  chemicals  according  to  their  hazards. 
This  requires  development  of 
definitions  of  hazards,  and  a  means  to 
evaluate  information  available  on  a 
chemical  to  classify  it  with  regard  to  its 
hazard  potential  (e.g.,  what  type  of  data 
are  needed  to  classify  the  chemical, 
what  test  methods  must  be  followed). 
The  rules  then  require  the  generation 
and  distribution  of  information  on  the 
hazardous  chemical.  The  required 
information  is  generally  given  to 
handlers  and  users  of  the  materials 
(such  as  workers,  consumers,  transport 
workers,  and  emergency  response 
personnel)  by  means  of  labels,  placards, 
materials  safety  data  sheets,  or  other 
written  materials  regarding  the 
hazardous  chemicals.  Training  may  also 
be  required  to  ensure  that  those 
receiving  this  information  can  use  it 
appropriately  to  protect  themselves. 
Provision  of  complete  information 
allows  users  and  handlers  to  employ 
proper  protective  measures  to  avoid  the 
occurrence  of  adverse  effects. 

It  should  be  noted  that  this  effort  to 
develop  a  globally  harmonized  system 
(GHS)  is  limited  to  hazard  classification 
and  associated  information  transmittal 
requirements.  The  GHS  should  be 
viewed  as  a  collection  of  building 
blocks  from  which  the  appropriate 
blocks  for  a  particular  part  of  a 
regulatory  system  can  be  chosen.  For 
example,  the  system  must  include 
criteria  for  both  chronic  and  acute 
health  effects.  However,  that  dues  not 
mean  that  all  of  the  available  criteria 
will  be  applied  in  all  parts  of  the  U.S. 
regxilatory  system.  It  may  be  expected, 
for  example,  that  chronic  health  hazard 
criteria  would  not  need  to  be  applied  to 
the  transport  sector  because  exposures 
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are  brief  and  concerns  are  primarily 
directed  to  emergency  situations. 
Application  of  the  harmonized  criteria 
will  be  consistent  with  the  ciurent  U.S. 
approaches  to  regulation  in  various 
sectors.  There  are  also  situations  where 
regulatory  agencies  already  examine  risk 
and  determine  that  products  are  safe  for 
use  despite  the  small  presence  of  small 
quantities  of  a  hazardoxis  chemical. 
'These  may  include,  for  example,  food 
which  has  trace  amoimts  of  a  food 
additive  or  pesticide  residue.  While 
these  types  of  chemicals  may  be 
hazardous  in  larger  quantities  when 
handled  by  workers,  and  are  at  that 
point  subject  to  hazard  classification 
requirements,  a  determination  has  been 
made  by  the  government  that  they  are 
safe  for  human  consvunption  in  their 
final  finished  form.  They  are  not  subject 
to  hazard  classification  and  labeling  at 
that  point  in  the  product's  life  cycle, 
and  thus  the  harmonized  system  will 
not  be  applied  to  them  when  completed. 

Classification  criteria  refer  to  test  data 
in  establishing  the  parameters  of 
coverage,  but  the  GHS  will  not  be 
establishing  a  testing  protocol  for 
chemicals  or  a  testing  system  for 
countries  to  adopt.  It  is  expected  that 
varying  test  methods  can  be  used  as 
long  as  good  laboratory  practices  are 
applied,  and  the  approach  is' 
scientifically  defensible  with 
statistically  significant  results.  The  GHS 
will  also  not  address  downstream  risk 
management  decisions,  such  as 
packaging  requirements  or  restricting 
the  use  of  a  chemical.  Generally 
speaking,  a  hazard  classification  system 
is  not  appropriately  used  for  such 
purposes  without  some  further 
consideration  of  risks. 

Other  countries  and  international 
organizations  have  also  adopted 
requirements  to  provide  information  to 
workers  and  members  of  the  public 
potentially  exposed  to  hazardous 
chemicals.  In  1992,  the  International 
Labor  Organization  (ILO)  published  the 
Report  on  the  Size  of  the  Task  of 
Harmonizing  Existing  Systems  of 
Classification  and  Labeling  for 
Hazardous  Chemicals.  In  this  rep>ort,  the 
ILO  indicated  that  there  are  two  systems 
in  addition  to  that  in  the  U.S.  which 
have  a  broad  impact  globally,  and  are  of 
major  significance  to  workers  and 
consumers,  or  users  of  the  chemicals. 
The  European  Union  (EU)  has  directives 
which  address  classification  and 
labeling  of  substances  and  preparations, 
and  material  safety  data  sheets.  Canada 
has  also  adopted  rules,  most  notably  one 
which  requires  labels  and  material 
safety  data  sheets  for  chemicals  in  the 
workplace  (Workplace  Hazardous 
Materials  Information  System 


(WHMIS)).  Other  countries  such  as 
Australia,  Japan,  and  Switzerland,  have 
also  adopted  systems  to  protect  workers 
and  consumers. 

In  the  area  of  transport,  many 
countries'  authorities,  including  the 
U.S.  Department  of  Transportation 
(USDOT),  follow  the  recommendations 
of  the  United  Nations'  Conunittee  of 
Experts  on  the  Transport  of  Dangerous 
Goods  (UNCETDG).  This  UN  Committee 
has  developed  harmonized  criteria  for 
hazard  definitions  and  labeling  that  are 
applied  in  the  transport  sector 
throughout  the  world.  These  definitions 
focus  on  physical  hazards,  and  acute 
health  hazards. 

Thus,  according  to  the  ILO  Report, 
there  are  four  major  existing  systems 
that  have  to  be  addressed  in  any  effort 
to  develop  a  harmonized  scheme — those 
of  the  United  States,  Canada,  the  EU, 
and  the  UN  transport  system.  While  all 
of  these  systems  are  similar  in  intent 
(i.e.  they  are  designed  to  protect  people 
bom  experiencing  adverse  effects),  there 
are  significant  differences  in  the  specific 
provisions  with  regard  to  the  criteria 
used  to  classify  the  chemicals,  and  the 
warning  phrases,  symbols,  or  other 
hazard  communication  components 
used  to  convey  the  information. 
Therefore,  achemical  in  the  United 
States  may  be  classified  as  being 
flammable  for  purposes  of  transport,  but 
not  for  workplace  use.  Or  it  may  be 
considered  carcinogenic  in  the  United 
States,  but  not  in  the  EU. 

The  result  is  a  patchwork  of 
conflicting  and  diverse  national  and 
international  requirements.  Because  of 
the  variations  in  classification  criteria. 
the  same  chemical  may  be  classified  as 
having  different  degrees  of  hazard,  and 
thus  require  different  warning 
statements,  depending  on  the 
classification  system  being  applied  in  a 
given  situation.  The  differences 
multiply  when  the  warning  statements 
themselves  are  considered.  Symbols  and 
terminology  vary  from  system  to  system. 

The  proper  protection  of  the  puSlic 
from  the  hazards  of  imported  chemicals 
is  a  primary  concern.  Consistency  in 
approach,  and  provision  of  complete 
information  will  eliminate  the 
confusion  that  users  may  experience  as 
a  result  of  receiving  conflicting  or 
incomplete  data.  This  confusion  can 
ultimately  jeopardize  safety; 
harmonized  requirements  will, 
therefore,  help  ensure  that  chemicals 
imported  into  the  U.S.  can  be  used  as 
safely  as  those  which  are  produced 
domestically  within  our  borders. 

To  market  or  ship  a  product 
internationally,  companies  must  grapple 
with  different  regulatory  systems  and 
attempt  to  develop  labeb  and  material 


safety  data  sheets  to  satisfy  the  varying 
requirements.  Currently,  Oiat  generally 
means  having  at  least  three  sets  of  labels 
and  data  sheets  for  the  same  prpduct 
when  it  is  marketed  in  the  U.S.,  Canada 
and  the  EU.  There  are  also  other 
coimtries  that  may  have  different 
requirements  (e.g.,  Japan).  This 
miiltiplicity  of  requirements  creates  a 
difficult  compliance  burden,  and  one 
which  small  companies  in  particular  are 
not  well  equipped  to  handle  due  to  the 
complexities  involved  and  the  extensive 
costs.  These  differing  requirements  may, 
therefore,  constitute  a  technical  barrier 
to  trade,  and  are  problematic  for 
companies  wishing  to  export  chemicals 
from  the  United  States.  Small 
companies  may  be  effectively  barred 
from  international  trade  by  their 
inability  to  deal  with  the  various 
classification  requirements.  These 
barriers  to  participation  in  international 
trade  would  be  effectively  eliminated  by 
a  globally  harmonized  system,  and  the 
costs  of  compliance  with  varying 
international  requirements  would  be 
significantly  reduced. 

Other  benefits  that  could  result  from 
harmonization  include  a  reduction  in 
the  need  for  animal  testing.  The  criteria 
used  to  classify  hazards  generally  refer 
to  the  type  of  test  methodology  to  follow 
in  creating  the  data  for  purposes  of 
classification.  If  all  systems  use  the 
same  criteria  and  acceptable  test 
methodologies,  there  will  be  no  need  to 
test  the  same  chemical  several  times  for 
compliance  with  the  differing 
requirements  of  the  various  systems. 
Centralized  maintenance  of  the  globcdly 
harmonized  system  (e.g.,  updating 
criteria  based  on  new  scientific 
information)  by  an  international  group 
would  also  reduce  the  efforts  currently 
undertaken  by  the  various  countries  and 
organizations  maintaining  different 
systems,  thus  freeing  limited  resources 
to  address  other  problems. 

Additional  benefits  will  accrue  in  the 
U.S.  since  adoption  of  a  globally 
harmonized  system  vtrill  also  result  in 
domestic  harmonization.  Currendy  in 
the  U.S.,  various  agencies  promulgate 
requirements  for  hazard  classification 
and  information  dissemination  for  the 
same  chemicals,  but  may  do  so  in 
different  ways.  This  is  due  in  part  to  the 
varying  statutory  requirements  under 
which  they  operate.  The  result  is  that 
there  is  confusion  among  chemical 
users,  thus  reducing  the  utilify  of  the 
information  and  the  potential  for 
protection.  It  also  creates  compliance 
burdens  for  manufecturers  and 
importers  who  must  classify  their 
products  under  more  than  one  agency's 
regulatory  requirements.  While 
international  harmonization  is  the 


15954 


Federal  Regisler  /  Vol.  62,  No.  64  /  Thursday,  April  3,  1997  /  Noticed 


that  regulate  in  this  area:  Consumer 
Product  Safety  Commission  (CPSC), 
Department  of  Transportation  (DOT), 
Environmental  Protection  Agency 
(EPA),  Food  and  Drug  Administration 
(FDA),  Occupational  Safety  and  Health 
Administration  (OSHA),  and  the  Food 
Safety  and  Inspection  Service  (FSIS)  of 
the  U.S.  Department  of  Agriciiltiue 
(USDA).  Other  agencies  that  are 
interested  or  involved  in  trade  and 
policy  aspects  of  the  issue  participate  as 
well,  including  other  regulatory 
agencies  and  the  Department  of 
Commerce  and  the  OfBce  of  the  U.S. 
Trade  Representative. 

This  interagency  work  group  has  been 
meeting  for  a  number  of  years  to  discuss 


issues  related  to  harmonization,  to  share 
information  on  work  being  conducted  in 
various  international  fora,  and  to 
develop  a  coordinated  U.S.  policy 
regarding  the  international 
harmonization  activities.  In  order  to 
facilitate  the  work  and  ensure  a 
coordinated  position,  a  U.S. 
Government  policy  paper  on 
harmonization  of  chemical  safiety  and 
health  information  was  developed  by 
the  interagency  group  in  1992.  As  part 
of  that  process,  principles  of 
harmonization  were  adopted  to  guide 
the  participation  of  the  various  agencies 
in  the  U.S.  Government  in  the 
international  harmonization  process. 
(See  Table  1). 


primary  focus,  the  resulting  domestic 
harmonization  potentially  affects  many 
more  producers  and  users  of  chemicals 
in  the  U.S.  Harmonization  of  U.S. 
agency  requirements  would  streamline 
the  Federal  approach  to  hazard 
classification  and  labeling,  resulting  in 
increased  protections  for  users  and 
reduced  compliance  burdens. 

Interagency  Activities 

As  mentioned  at  the  outset,  the  State 
Department  coordinates  an  interagency 
work  group  to  develop  the  United 
States'  position  concerning  international 
harmonization  of  chemical  safety  and 
health  information.  Members  of  the 
committee  include  all  of  the  agencies 

Table  i.— U.S.  GtovERNMENi  Agencies'  Guidjng  Principles  for  Harmonization  of  Chemical  Safety  and  Health 

Information 

1.  Tlw  ovwal  goal  for  the  United  States  should  be  globai  hafTnonizatioo  o<  hazard  classification  criteria,  labels,  and  material  safety  data  sheets.  No  products  or  use 
Htegorto!  should  be  exempted  from  constderation. 

2.  \MMa  al  products/use  categories  should  be  considered,  it  may  not  be  necessary  for  all  authorities  to  adopt  a>  classes  agreed  upon,  or  aH  hazard  warnings,  wittiin 
some  parts  of  ttietr  systems.  For  example,  a  consumer  product  labeHrtg  system  may  have  broader  definitiom  of  toxicity  than  a  tworllplace  labeling  system  in  order 
to  address  concerns  irvotving  exposure  of  thiMren. 

3.  Unitorni  criteha  for  classifications  should  be  accomplished  first.  Use  of  the  classifications  for  purposes  otfier  \t\ar\  labelir>g  and  information  transmittal  should  be 
t^can  Into  account.  Hazard  warnings,  symbols,  and  other  Information  are  based  on  tbe  classifications,  and  should  be  considered  after  agreement  is  reached  on 
tfte  dassificalion  scheme.  Hazard  warnings  should  t>e  tested  to  determine  comprehens<t)ility  before  Irxxxporatlon  Into  a  harrrxmized  system. 

4.  Testing  protocols  and  dassificatiorVlabeling  systems  are  closely  intertwined,  and  harmonization  may  have  to  include  test  methods  and  Interpretation  of  test  re- 
sults. 

5.  OiKussions  on  criteria  should  be  dMded  into  4  general  groupings:  acute  health  Iwzards:  physicaW:hemical  properties;  environmental  hazards;  and  chronic  health 
hazards  (e.g..  carcmogenidty). 

6.  The  guiding  principle  should  be  to  adopt  tt>e  most  risk  averse  approach  from  the  existing  systems,  takirtg  Into  account  principle  (2)  descrtied  above.  A  competent 
authority  in  arty  given  jurisdKtion  canrx3t  be  expected  to  adopt  a  less  protective  system  than  It  currently  has  in  place.  For  example,  with  regard  to  acute  oibI  tox- 
icity, one  of  ttte  existing  scfiemes  uses  a  ttveshold  of  25  mg/kg  to  define  ttie  highly  loxic  category,  and  two  others  use  50  mg/kg.  A  threshold  of  50  mg/kg  covers 
more  chemicals  i«ider  the  highly  (oxic  category  than  a  threshold  of  25  mg/kg.  Therefore,  Itie  most  risk  averse  approach  wouM  be  to  use  50  m^kg  in  a  har- 
monized scheme. 

7.  Prior  to  nagobalions  on  particular  elements,  partiapants  will  need  tfie  foltowing:  > 

(a)  An  accurate  description  of  existing  systems  used  by  vanous  countries. 

(b)  An  urxlerstandtfig  of  tfie  relative  discretionary  ability  for  a  competent  authority  or  agervry  to  modHy  its  position;  le.,  are  ttie  raquiremerTts  policy,  regulation,  or 
statutory  legislation? 

8.  Procedures  shouM  be  developed  to  "grandfather'  test  data  generated  to  comply  with  current  classification  scfiemes.  Otherwise,  ttiere  will  be  extensive  new  test- 
ing to  tie  done  to  redassity  substarK^s  and  products  tfiat  may  have  t>een  evaluated  In  the  past  for  specific  hazards,  and  classified  accordingly. 

9.  Plans  need  to  be  developed  to  ensure  that  all  relevant  groups  are  kept  apprised  of  progress  or  involved  in  relevant  activities  wf>en  appropriate,  i.e..  cftemical 
trade  associations,  public  Interest  groups,  labor  representatr^es.  Congressional  trade  arxj  health  committees,  etc. 

10.  Activites  to  work  towards  harmonization  that  are  trade  related  must  seek  to  ensure  that  both  general  phrx^iples  and  specific  reconvnerxlBtions  are  GATT  corsist- 
enL 


It  should  be  noted  that  while  all 
chemicals  are  potentially  covered  under 
the  scope  of  this  activity,  there  may  be 
stages  of  a  chemical's  life  cycle  that  are 
not  ciurently  subject  to  hazard 
classification  and  labeling  requirements 
of  the  type  being  addressed  in  this 
harmonization  activity.  Development  of 
a  globally  harmonized  system  would  not 
require  that  such  products  be  subject  to 
these  requirements  in  the  fiitur^— that 
decision  will  have  to  be  made  by 
individual  countries.  However,  if  hazard 
classification  and  labeling  of  these 
products  are  added  to  a  country's 
regulatory  provisions,  the  requirements 
will  need  to  be  consistent  with  the 
globally  harmonized  system  once  it  is 
developed  and  adopted.  As  the 
international  harmonization  prtxress 
proceeds,  work  will  have  to  be  done 
domestically  and  internationally  to 
clearly  define  and  delineate  existing 


requirements  to  determine  where  there 
is  interface  or  overlap,  and  to  identify 
exemptions  as  appropriate  to 
accommodate  specific  coocems 
regarding  certain  product  types. 

For  example,  the  end  use  of  products 
intended  for  human  intake  (by  any 
route,  e.g.,  oral,  dermal,  or  injection), 
would  not  be  encompassed  in  this 
harmonization  effort  because  such 
products  are  not  currently  subject  to 
hazard  classification  and  labeling 
requirements  at  that  point  in  the  life 
cycle  of  the  pnxluct.  If  one  of  these 
products  is  defined  as  hazardous, 
however,  there  may  be  workplace, 
transport,  and  environmental  hazards 
associated  with  it  in  stages  of  the 
product's  life  cycle  before  or  after  the 
intended  use  by  consumers.  Where 
there  are  hazard  classification,  labeling 
or  material  safety  data  sheet 
requirements  to  address  these 


situations,  these  requirements  would  be 
covered  in  the  harmonization  process. 
For  example,  nurses  may  be  required  to 
mix  antineoplastic  (cancer  treatment) 
drugs  for  administration  to  a  patient, 
and  thus  be  potentially  exposed  to  the 
hazards  of  the  material.  In  this  case, 
OSHA  requirements  for  material  safety 
data  sheets  and  training  to  protect  the 
nurse  from  workplace  exposure  apply 
and  are  subject  to  the  international 
harmonization  process. 

International  Activities 

Background 

An  international  mandate  to  pursue  a 
globally  harmonized  system  was 
adopted  at  the  United  Nations 
Conference  on  Enviroiunent  and 
Development  (UNCED)  in  1992. 
Specifically,  Chapter  19  of  Agenda  21 
states  that:  "A  globally  harmonized 
hazard  classification  ai;id  compatible 


labeling  system,  including  material 
safety  data  sheets  and  easily 
understandable  symbols,  should  be 
available,  if  feasible,  by  the  year  2000." 
Chapter  19  further  recognized  that  while 
there  is  a  globally  harmonized  system 
available  for  the  transport  of  chemicals, 
a  globally  harmonized  system  which 
promotes  the  safe  use  of  chemicals  at 
the  workplace  or  in  the  home  is  not 
ciirrently  available.  It  recommended 
that  "[t]he  new  system  should  draw  on 
ciurent  systems  to  the  greatest  extent 
possible;  it  should  be  developed  in  steps 
and  should  address  the  subject  of 
compatibility  with  labels  of  various 
applications." 

Work  on  a  globally  harmonized 
system  is  proceeding  in  a  number  of 
international  organizations.  Following 
the  adoption  of  the  international 
mandate  as  part  of  Chapter  19, 
governments  established  the 
Intergovernmental  Forum  on  Chemical 
Safety  (IFCS),  a  forum  of  government 
officials,  which  also  has  broad 
participation  from  representatives  of 
relevant  non-governmental  groups. 
Among  the  primary  charges  of  the  IFCS 
is  monitoring  and  providing  broad 
guidance  regarding  the  implementation 
of  the  various  activities  called  for  in 
Chapter  19,  including  harmonization.  In 
this  role,  the  IFCS  at  its  second  session 
in  February  1997  recommended  that  the 
harmonized  system  envisioned  in 
Chapter  19  Agenda  21  be  implemented 
through  a  non-binding  legal  instrument. 
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Another  new  group— the  Inter- 
Organization  Programme  for  the  Sound 
Management  of  (Chemicals  (lOMC) — was 
also  established  with  representatives 
from  each  of  the  six  international 
organizations  involved  in  the  process  of 
accomplishing  the  work  needed  to  meet 
the  commitments  made  in  the  UNCED 
agreements. 

IFCS-IOMC  Coordinating  Group  on  the 
Harmonization  of  Chemical 
Classification  Systems 

Under  the  auspices  of  lOMC,  the 
Coordinating  Group  for  the 
Harmonization  of  Chemical 
Classification  Systems  (CG/HCCS)  has 
been  managing  the  process  of 
harmonization,  and  the  International 
Labor  Organization  (ILO)  is  the 
Secretariat. 

The  CG/HCCS  comprises 
representatives  of  the  countries  or 
organizations  identified  in  the  ILO 
report  on  the  tasks  involved  in 
harmonization  as  having  the  major 
existing  systems  (US,  EU,  Canada,  and 
UNCETDG),  other  interested  countries 
and  international  organizations,  and 
stakeholder  representatives  (primarily 
industry,  labor,  and  environment).  It 
meets  twice  a  year  to  ensure  that  work 
is  progressing,  to  assign  work,  and 
generally  to  oversee  the  process.  OSHA 
is  the  lead  U.S.  agency  involved  in  the 
work  of  the  CG/HCCS,  and  the  U.S. 
currently  chairs  the  group.  The  CG/ 
HCCS  is  charged  with  elaborating  the 


volimtary  instrument  recommended  by 
the  IFCS. 

The  CG/HCCS  has  idenUfied  the 
following  core  elements  as  necessary  for 
a  globally  harmonized  classification  and 
hazard  communication  system: 

(i)  Classification  criteria  for  each 
hazard  category  and  corresponding 
labeling  classes; 

(ii)  Internationally  recognized  testing 
procedures  for  each  criterion; 

(iii)  A  procedure  for  establishing 
precedence  of  hazard  for  the  purpose  of 
label  selection; 

(iv)  A  procedure  for  classifying 
preparations  and  mixtures; 

(v)  A  procedure  for  the  selection  of 
precautionary  phrases  for  inclusion  on 
labels; 

(vi)  Labeling  symbols; 

(vii)  Appropriate  risk  and 
precautionary  phrases; 

(viii)  Chemical  safety  data  sheets: 

(ix)  A  mechanism  for  protecting 
legitimate  confidential  business 
information,  without  compromising 
health,  safety,  or  the  environment;  and, 

(x)  Appropriate  information 
dissemination  systems,  provisions  for 
relevant  training,  and  a  mechanism  to 
coordinate  maintenance  of  the 
harmonized  system. 

The  CG/HCCS  has  also  adopted  a 
series  of  principles  for  the 
harmonization  process  to  guide  the 
work  of  the  various  organizations 
involved.  These  principles  are  included 
in  the  terms  of  reference  for  the  CG/ 
HCCS.  (See  Table  2.) 


Table  2.— International  Principles  for  Harmonization  of  Chemical  Safety  and  Health  Information 

1.  The  level  of  protection  offered  fo  worVers.  consumers,  the  general  public  and  the  errvironment  should  not  be  reduced  as  a  result  of  harrDooiz- 
ing  the  classification  and  lat>elling  system. 

2.  The  hazard  dassificatJon  process  refers  only  to  the  hazards  arising  from  the  Intrinsic  properties  of  the  cheintcal  etetrients  and  compounds 
and  mixtures  thereof,  whether  natural  or  synthetic. 

3.  Harmonization  means  establishing  a  common  and  coherent  basis  for  chemical  hazard  classification  and  communication,  from  which  the  ap- 
propriate elements  relevant  to  means  of  transport,  consumer,  worker  and  environment  protection  can  be  selected. 

4.  The  scope  of  harmonization  includes  both  hazard  classification  criteria  and  hazard  communication  tools,  e.g.  labelling  and  chemical  safely 
data  sheets,  taking  into  account  especially  the  four  existing  systems  identified  in  the  ILO  report. 

5.  Changes  in  all  these  systems  will  be  required  to  achieve  a  single  glotalty  harmonized  system,  transitk)nal  measures  should  be  induded  in 
the  process  of  moving  to  the  new  system.  . 

6.  The  involvement  of  concerned  intematkKial  organizatrons  of  emptoyers,  workers,  consumers,  and  other  relevant  organizations  in  the  process 
of  harmonizatk>n  shoukj  be  ensured. 

7.  The  comprehenskw  of  chemkal  hazard  inforniatkwi  by  the  target  audience,  e.g.,  wortters.  tonsumers  and  the  general  puWc  shouW  be  ad- 
dressed. 

8.  ValkJated  data  already  generated  for  the  classification  of  chemcals  under  the  existing  systems  shouW  be  accepted  when  reclassifying  these 
chemicals  under  the  harmonized  system. 

9.  A  new  harmonized  dassificalion  system  may  require  adaptation  of  existing  methods  for  testing  of  chemicals. 

10.  In  relation  to  chemica)  hazard  communication,  the  safety  and  health  of  wortters.  consumers  and  the  public  in  general,  as  well  as  the  protec- 
tkjn  of  the  environment.  shoukJ  be  ensured  while  protecting  confklential  business  informatkw,  as  prescribed  by  national  authorities. 


The  CG/HCCS  is  currently  planning  to 
make  information  available  on  the 
internet  in  1997  about  the  group's 
activities,  papers  developed,  and  other 
infortnation  regarding  the 
harmonization  process. 


The  technical  work  of  harmonization 
is  being  done  by  difiierent  international 
organizations  with  specific  expertise  in 
the  areas  involved.  There  are  three  areas 
of  technical  work  currently  imderway: 
criteria  for  health  and  environmental 


hazards;  criteria  for  physical  hazards; 
and  hazard  communication 
components. 
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Organization  for  Economic  Cooperation 
and  Development 

Hannonization  of  the  criteria  for 
health  and  environmental  hazards  is 
being  done  under  the  leadership  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD).  The  criteria 
include  acute  health  hazards  (such  as 
irritation,  sensitization,  corrosivity,  and 
acute  toxicity),  chronic  health  hazards 
(such  as  target  organ  effects, 
carcinogenicity,  and  reproductive 
toxicity),  and  environmental  hazards 
(such  as  aquatic  toxicity).  The  CC/HCCS 
recently  designated  the  OECD  as  the 
focal  point  for  the  criteria  for  mixtures 
as  well. 

The  OECD  Chemicals  Group  has 
primary  responsibility  for  this  activity, 
and  has  established  an  Advisory  Croup 
on  Harmonization  of  Classification  and 
Labeling  which  is  completing  the  work. 
The  various  criteria  or  endpoints  of 
concern  have  been  assigned  to  working 
groups  composed  of  member  countries. 
Bacl^round  papers  describing  existing 
requirements  and  position  papers  with 
recommendations  for  harmonization  are 
being  developed  for  each  criterion.  The 
goal  is  to  complete  this  work  in  eariy 
1998.  Industry  and  labor  are  represented 
in  all  OECD  discussions  through  the 
Business  and  Industry  Advisory  Council 
(BIAC)  and  the  Trade  Union  Advisory 
Council  (TUAC).  EPA  is  the  lead  US 
agency  for  the  work  on  health  and 
environmental  hazard  criteria  in  the 
OECD  and  is  coordinating  national 
positions  on  harmonized  criteria 
through  consultation  with  other  affected 
agencies  and  the  public. 

United  Nations  Committee  of  Experts  on 
the  Transport  of  Dangerous  Goods 

Harmonization  of  the  criteria  for 
physical  hazards  is  being  done  under 
the  leadership  of  the  United  Nations 
Committee  of  Experts  on  the  Transport 
of  Dangerous  Goods  (UNCETDG)  in 
conjunction  with  the  International 
Labor  Organization  (ILO).  The 
UNCETDG  has  organized  two  working 
groups  to  address  the  physical  hazards 
which  have  been  grouped  as  either 
reactivity  (such  as  explosive  materials, 
oxidizing  substances,  and  self-reactive 
substances)  or  flanunability  hazards 
(including  solids,  liquids,  gases,  and 
aerosols).  By  consensus,  the  existing 
transport  definitions  for  physical 
hazards  are  the  basis  for  the  work,  but 
adjustments  are  being  made  to 
accommodate  concerns  of  other  user 
groups  (e.g.,  workplace  and  consumers). 
The  work  on  the  physical  hazards  is 
expected  to  be  completed  in  1997.  DOT 
is  the  lead  US  agency  involved  in  the 
harmonization  of  physical  hazard 


criteria  and  is  coordinating  US  positions 
through  consultation  with  other  U.S. 
agencies  and  the  public. 

International  Labor  Organization 

The  third  major  component  to  be 
harmonized  is  the  approach  to 
communicating  the  hazards  determined 
through  the  harmonized  classification 
process.  This  would  be  the  information 
that  goes  on  a  label  (e.g.,  warning 
statements,  symbols)  or  material  safsty 
data  sheet  (e.g.,  standardized  headings). 
This  work  is  being  done  through  the 
International  Labor  Organization  (ILO), 
and  is  not  expected  to  be  completed 
until  the  year  2000.  Initial  work  to 
ascertain  the  current  approaches  used 
by  all  countries  with  existing  systems 
and  the  state  of  the  scientific  literature 
regarding  comprehensibility  and 
effectiveness  of  hazard  communication 
approaches,  is  being  done  now  to 
prepare  for  receipt  of  the  harmonized 
criteria  and  the  development  of  an 
appropriate  approach  to  conveying 
information.  A  major  concern  is  to 
ensure  that  the  requirements  of  the 
globally  harmonized  system  address 
issues  related  to  the  comprehensibility 
of  the  information  conveyed.  OSHA  is 
the  lead  U.S.  agency  in  the  international 
harmonization  of  the  hazard 
communication  aspects.  It  is  expected 
that  a  larger,  more  formalized  ILO  work 
group  will  be  established  later  this  year. 
Since  the  ILO  is  a  tripartite 
organization,  the  work  group  will 
include  representatives  of  government, 
labor  and  industry. 

Prospects  for  the  Futvre 

Much  progress  has  been  made  in  the 
past  few  years  with  regard  to  the 
technical  criteria  for  hazard 
classification.  Work  has  also  begun  on 
development  of  a  nonbinding 
instrument  in  which  the  harmonized 
system  could  be  made  available  for 
adoption  or  ratification  by  countries, 
and  consideration  of  the  appropriate 
maintenance  mechanism  for  the  system 
when  it  is  completed.  Work  has  also 
begun  on  consideration  of  the 
appropriate  approach  for  classifying 
mtxtiires. 

It  is  clear  from  the  time  frame  for  the 
work  described  thus  far  that  it  will  be 
several  years  before  the  system  is 
completed  and  available  for  countries  to 
adopt.  Determinations  will  also  have  to 
be  made  about  a  mechanism  for 
maintaining  and  updating  the  system  to 
ensure  technical  viability  in  future 
years. 

Within  the  U.S..  decisions  will  have 
to  be  made  about  how  the  system  will 
be  applied  in  this  country.  In  addition, 
legal  alternatives  for  adoption  of  the 


system  will  have  to  be  developed  and 
considered.  Given  the  differing  legal 
frameworks  in  the  U.S.  for  existing 
requirements  (Le.,  statutory 
requirements  versus  regulatory 
requirements),  legislation  may  be 
needed  to  ensure  that  all  agencies  can 
adopt  the  harmonized  system.  It  is 
likely  that  a  significant  time  period  will 
be  required  to  phase  in  the  new  system 
and  to  train  affected  users  to  understand 
its  components. 

Thus,  while  progress  has  been  made, 
much  work  remains  to  be  done  before 
the  goal  of  a  harmonized  system  is 
accomplished.  The  USG  believes  that 
the  benefits  in  terms  of  increased 
protection  and  facilitation  of  trade  are 
worth  the  effort  required  to  participate 
in  the  development  of  the  system.  It  is 
clear  that  if  the  process  is  successful, 
many  countries  will  adopt  the  system, 
and,  thus,  participation  in  international 
trade  in  chemicals  will  be  largely 
predicated  upon  implementation  of  the 
requirements.  In  order  to  shape  the 
design  of  the  resulting  globally 
harmonized  system  and  ensure  that  it 
meets  the  needs  of  the  U.S.,  it  is 
advantageous  to  actively  engage  in 
discussions  in  these  areas  and 
participate  in  the  organizations  charged 
with  its  development. 

All  of  the  major  existing  systems,  as 
well  as  those  that  are  not  as  widely 
used,  have  strengths  and  weaknesses. 
The  best  approach  to  harmonization 
appears  to  be  development  of  a  system 
that  uses  the  strengths  and  corrects  the 
weaknesses  identified  through 
implementation  experiences  within  the 
existing  systems.  A  system  developed 
on  this  basis  will  result  in  benefits  to 
the  U.S.  through  increased  protections 
for  affected  users  while  facilitating 
international  trade. 

As  mentioned  previously,  an  ancillary 
effect  in  the  U.S.  will  be  harmonization 
of  varying  domestic  requirements — thus 
benefiting  employers  who  are  not 
involved  in  international  trade  but  must 
comply  with  varying  U.S.  requirements. 

The  agencies  involved  in  the 
harmonization  process  can  provide 
more  information  about  the  specific 
international  organizations  they  are 
working  with,  and  the  status  of  the 
specific  work  involved.  In  addition,  as 
mentioned  previously,  there  are 
organizations  which  are  representing 
industry,  labor,  and  other  stakeholders 
in  the  discussions  in  the  various 
international  organizations,  and  they 
can  be  contacted  to  provide  specific 
input  in  areas  of  concern. 

Request  for  Comments  and  Informadon 

The  U.S.  government  needs  to  better 
identify  specific  aspects  of  the  current 
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hazardous  chemicals  labeling  regimes 
which  may  be  posing  technical  barriers 
to  trade  so  as  to  better  inform  agency 
decisions  with  respect  to  the  global 
harmonization  process.  The  U.S. 
government  has  identified  seven  broad 
areas  of  concern: 

(1)  Chemical  hazard  information  may 
or  may  not  be  received  routinely  with 
imported  chemicals  and  products 
(including  mixtures)  and  may  or  may 
not  be  understandable  when  received. 
Hazard  information  which  is  received 
may  not  be  consistent  with  what  is 
required  under  U.S.  law,  (e.g.,  sufficient 
to  comply  with  OSHA's  Hazard 
Communication  Standard).  Without 
sufficient  information,  importers  must 
independently  take  steps  to  ensure  that 
the  chemical  or  product  complies  with 
U.S.  law. 

(2)  When  shipping  chemicals  or 
products  (including  mixtures)  overseas, 
problems  may  have  been  encountered  in 
determining  what  is  necessary  to 
comply  with  the  laws  of  other  countries. 
Information  about  these  laws  may  be 
difficult  to  obtain  and  compliance  with 
them  may  have  led  to  changes  in  U.S.- 
compliant  labels  or  MSDSs.  Such 
changes  may  involve  more  than  simply 
translating  the  U.S.  label  information 
into  the  language  of  the  country  to 
which  the  material  is  being  shipped. 

(3)  If  national  laws  or  international 
requirements  in  this  area  are 
harmonized,  each  country  or 
organization  with  existing  systems  will 
be  required  to  compromise  and  change 
its  requirements  to  some  extent.  In 
exp>eriences  dealing  with  the  rules  of 
different  organizations,  there  may  be 
particular  definitions,  procedures,  or 
components  of  existing  systems  that 
would  be  desirable  with  regard  to  their 
inclusion  in  a  harmonized  approach. 
Components  of  some  already  existing 
systems  may  have  been  proven  to  be 
problematic  in  terms  of  either 
understanding  or  implementation. 

(4)  The  extent  or  amount  of  animal 
testing  that  must  be  conducted  in  order 
to  classify  products  may  be  affected  by 
harmonization.  Criteria  to  assess 
existing  test  methodologies  to  ensure 
they  are  equally  acceptable  in  the 
harmonized  approach  may  need  to  be 
developed. 

(5)  In  order  to  implement  a  globally 
harmonized  system,  changes  might  have 
to  be  made  in  existing  U.S.  laws  or 
regulations.  How  much  time  would  be 
needed  to  phase-in  any  new 
reouirements  is  not  clear. 

{&)  Issues  regarding  protection  of 
legitimate  confidential  business 
information  while  maintaining  the 
protection  of  those  exposed  to  the 
chemicals  would  have  to  be  resolved. 


(7)  Information  about  expwience  in 
these  different  areas  will  assist  the  U.S. 
government  as  woric  progresses  on 
international  harmonization  and  could 
include  samples  of  different  labels  and 
MSDSs  for  the  same  substance  or 
mixture  when  shipped  to  difiisrent 
countries.  This  would  be  helpful  to 
illustrate  the  kinds  of  problems 
encountered.  Information  about  the 
costs  of  complying  with  multiple 
requirements,  and  potential  cost  savings 
from  harmonization,  would  also  help. 
Information  about  appljring  the  mixture 
rules  of  the  existing  systems  to  products 
would  assist  in  discussions  addressing 
this  part  of  the  issue. 

In  addition  to  the  input  received  from 
stakeholder  representatives  actively 
involved  in  the  process,  the  USG 
agencies  are  interested  in  learning  more 
about  the  experiences  of  other  affected 
or  interested  U.S.  industry,  labor, 
environment,  or  consumer  groups 
dealing  with  hazardotis  chemicals. 
Please  submit  any  comments, 
experiences,  information  or  opinions 
with  respect  to  the  above  seven  areas  of 
concern  or  any  other  issues  that  may  be 
of  relevance. 

Signed  at  Washington,  DC,  this  28th  day  of 
March  1997. 

RaSs  PonMraoce, 

Deputy  Assistant  Secretary  of  State  for 
Environment  and  Development. 

(FR  Doc.  97-6505  Filed  4-2-97;  8:45  am] 
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[PuWic  Notice  Na  2S2S] 

Shipping  Coordinating  Committee 
Subcommittee  on  Safety  of  Ufe  at  Sea 
Wortdng  Qroup  on 

Radiocommunications  and  Search  and 
Rescue;  Notice  of  Meeting 

The  Woiidng  Group  on 
Radiocommunications  and  Search  and 
Rescue  of  the  Subcommittee  on  Safety 
of  Life  at  Sea  will  conduct  an  open 
meeting  at  1:30  PM  on  Thursday,  May 
1, 1997.  This  meeting  will  be  held  at  the 
Radio  Technical  Conmiission  for 
Maritime  Services  Annual  Assembly,  in 
the  Tradewinds  Hotel,  5500  Gulf 
Boulevard,  St.  Petersburg  Beach,  PL 
33706.  The  purpose  of  this  meeting  is  to 
prepare  for  the  Third  Session  of  the 
International  Maritime  Organization 
(IMO)  Subcommittee  on 
Radiocommunications  and  Search  and 
Rescue  which  is  tentatively  scheduled 
for  the  week  of  February  23, 1998,  at  the 
IMO  headquarters  in  London,  England. 
Among  other  things,  the  items  of 
particular  interest  are: 


— ^The  implementation  of  the  Global 

Maritime  Distress  and  Safety  System 

(GMDSS). 
— Maritime  Search  and  Rescue  matters. 

Further  information,  including 
meeting  agendas,  minutes,  and  input 
papers,  can  be  obtained  from  the  Coast 
Guard  Navigation  Information  Center 
Internet  Worid  Wide  Web  by  entering: 
"http7/www.navcen.us(^inil/ 
marconuns/imo/imo.htm" 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  conference  room. 
Interested  persons  may  seek  information 
by  writing:  Mr.  Ronald  J.  Grandmaison, 
U.S.  Coast  Guard  Headquarters, 
Commandant  (G-SCT-2),  Room  6509, 
2100  Second  Street,  S.W..  Washington, 
DC  20593-0001,  by  calling:  (202)  267- 
1389,  or  by  sending  Internet  electronic 
mail  to  Tgrandmaison9comdt.uscg.mil. 

Dated:  March  17, 1997. 
RuaaeU  A.  U  Mantia. 

Chairman,  Shipping  Coordinating  Committee. 
(FR  Doc.  97-8515  FUed  4-2-97;  8:45  am] 
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TENNESSEE  VALLEY  AUTHORrTY 

Kingston  Fossli  Plant  (KIF)  Altemative 
Coal  Receiving  Systems,  Roane 
County,  Tennessee 

AQENCY:  Tennessee  Valley  Authority. 
ACTION:  Issuance  of  Record  of  Decision. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  the  Coimcil  on 
Environmental  Quahty's  regidations  (40 
CFR  parts  1500  to  1508)  and  TVA's 
procedures  implementing  the  National 
Environmental  Policy  Act  TVA  has 
decided  to  adopt  the  preferred 
alternative  (Alternative  C)  identified  in 
its  Final  Environmental  Impact 
Statement  (EIS)  on  Kingston  Fossil  Plant 
(KIF)  Altemative  Coal  Receiving 
Systems.  The  Final  EIS  was  made 
available  to  the  public  on  January  15, 
1997.  A  Notice  of  Availability  of  the 
Final  EIS  was  published  in  the  Federal 
Register  on  January  31, 1997.  Under 
Alternative  C,  TVA  would  construct  a 
new  rail  spur  from  the  existing  CSX  Rail 
Yard  or  a  direct  tie  in  to  the  Norfolk 
Southern  (NS)  line  at  Walnut  Hill  in 
Harriman  to  the  existing  TVA  coal 
delivery  yard  at  KIF.  The  route  would 
involve  crossings  of  the  Emory  River 
and  an  embayment  of  Watts  Bar 
Reservoir. 

FOR  FURTHER  MFORMATION  CONTACT: 
Harold  M.  Draper,  NEPA  Specialist, 
Enviroiunental  Management,  Tennessee 
Valley  Authority,  400  West  Summit  Hill 
Drive,  WT  8C,  Knoxville,  Tennessee 
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37902-1499:  telephone  (423) 632-6889 
or  e-mail  hmdiapei^tva.gov. 
SUPPLEMBfTARY  MFOMfUTKM:  The  KIF 
receives  by  rail  about  4  million  tons  of 
medium  sulfur  coal  per  year.  This  coal 
is  transported  by  Norfolk  Southern  (NS) 
and  CSX  Railroads  to  Harriman, 
TennaMee.  At  Harriman  (CSX  origin). 
the  coal  is  transported  over  a  short  NS 
spur  for  transport  to  NS's  Emory  Gap 
rail  yard  and  then  to  TVA's  Caney  Creek 
yard.  TVA  then  moves  the  coal  by  rail 
firom  Caney  Creek  yard  to  KIF,  a 
distance  of  about  4  miles.  While  NS  has 
directed  access  to  Caney  Creek.  CSX 
trains  are  charged  a  switching  fee,  now 
approximating  $2  million  annually  for 
use  of  the  NS  spur.  This  switching  fee 
contributes  to  higher  fuel  costs  at  IGF 
when  compared  to  the  fuel  costs  at  other 
TVA  fossil  plants.  In  order  to  enhance 
the  competitiveness  of  the  KIF  plant  and 
to  provide  more  economical  access  to 
lower  sulfur  coals,  which  will  be 
required  to  meet  new  air  quality 
regulations,  TVA  investigated 
ahemative  methods  of  coal  delivery  to 
theplant 

TVA  provided  public  notice  of  its 
intent  to  prepare  an  Environmental 
Impact  Statement  on  alternatives  for 
coal  delivery  to  KIF  on  May  22.  1995. 
A  public  meeting  on  the  proposal  was 
held  on  June  29. 1995.  TVA  released  a 
draft  EIS  on  May  15.  1996.  and  held  a 
public  meeting  to  receive  comments  on 
the  docxunent  on  )une  11.  1996.  After 
considering  all  comments,  TVA  revised 
the  EIS  appropriately.  The  Final  EIS  was 
distributed  to  conunenting  agencies  and 
the  public  on  January  15, 1997. 

AharaatiTes  Considerad 

In  order  to  reduce  the  fuel  costs  for 
KIF,  direct  rail  delivery  was  evaluated 
because  it  would  eliminate  rail  line 
switching  fees,  reduce  operation  and 
maintenance  costs,  and  increase 
competition  between  the  rail  carriers. 
Alternatives  initially  considered 
included  construction  of  an  overland 
conveyor,  a  new  barge  unloading 
fiicility.  and  a  coal  slurry  pipeline.  Also, 
increased  truck  deliveries  were 
considered.  However,  all  of  these  were 
rejected  because  they  were  not  feasible 
from  an  economic  or  engineering 
standpoint  A  longer  13-niile  rail  line 
from  Oliver  Springs  was  also  rejected  on 
economic  and  other  grounds.  Three 
alternatives  were  formulated  that 
represented  economically  feasible 
options.  These  were  no  action  and  two 
alternatives  that  involved  construction 
of  a  new  rail  spur. 

Under  Alternative  A,  No  Action, 
conditions  and  impacts  resulting  from 
the  existing  coal  delivery  system  would 
not  change.  However,  this  route,  which 


passes  through  downtown  Harriman, 
blocks  several  street  crossings  and 
impacts  the  ability  of  the  city  and 
county  governments  to  provide 
emergency  services  during  portions  of 
the  day.  lliere  are  also  ongoing  noise 
impacts  residting  from  30-car  rail  trips 
to  the  plant  about  six  times  per  day. 

Under  Alternative  B,  Rail  Spur  Route 
No.  1,  new  rail  spurs  would  originate  at 
the  CSX  Harriman  Yard  or  near  the  NS 
line  at  Walnut  Hill.  From  north  to  south, 
the  route  would  cross  BuUard  Branch 
and  Quarry  Branch  (CSX  spur  only), 
pass  south  of  the  Fiske  Road 
community,  pass  through  the  Harriman 
Industrial  Park,  cross  the  Emory  River, 
and  extend  overland  about  three  miles 
to  the  plant  Proceeding  south  from  the 
Emory  River,  the  route  would  cross 
Swan  Pond  Circle  Road,  cross  an 
unnamed  stream,  pass  under  existing 
transmission  lines,  cross  Swan  Pond 
embayment  on  a  causeway,  cross  Swan 
Pond  Circle  Road,  cross  Swan  Pond 
Road,  cross  Swan  Pond  Creek,  and  link 
up  with  the  existing  rail  line. 

Implementation  of  Alternative  B 
would  result  in  a  rail  spur 
approximately  4.5  miles  in  length.  From 
an  infrastructure  standpoint,  trains 
would  bypass  downtown  Harriman; 
however,  in  order  to  avoid  two  road 
crossings  in  a  short  distance.  Swan 
Pond  Road  and  Swan  Pond  Circle    ■ 
would  need  to  be  relocated  near  their 
junction,  creating  one  crossing.  Bridges 
would  need  to  be  constructed  across  the 
Emory  River  and  two  small  creeks;  and 
there  would  be  a  new  causeway  across 
Swan  Pond  embayment.  Other  traffic 
impacts  would  be  that  one  existing  and 
two  new  crossings  would  be  blocked  to 
allow  trains  to  pass;  however,  because 
the  roads  are  less-used  then  the  ones 
crossed  by  the  ciurent  route,  fewer 
vehicles  would  be  impacted.  Under  this 
alternative,  there  would  be  24,730  fewer 
vehicle  crossings  of  the  rail  route  per 
day  than  under  the  No  Action 
alternative. 

Trains  following  the  new  rail  line 
would  increase  noise  levels  in  the  Fiske 
Road  community  of  Harriman.  However, 
the  largest  potential  noise  increase  in     ' 
this  community  over  existing  levels  is 
0.4  decibels  (dBA).  The  quieter  Swan 
Pond  Circle  Road  community  south  of 
the  Emory  River  would  also  be  impacted 
by  operation  of  a  new  rail  line.  Noises 
in  this  community  would  result  from 
crossing  bridges,  road  crossing  bells, 
train  whisUes,  and  wheel  squeal  due  to 
track  curvature.  In  this  area,  the  largest 
potential  noise  increase  would  be  2.0 
dBA  over  existing  levels.  In  order  to 
reduce  this  impact,  welded  rail  would 
be  used  rather  than  jointed  rail  in  the 
Swan  Pond  Circle  area. 


Construction  of  the  rail  spur  in 
Alternative  B  would  result  in  the  loss  of 
7  acres  of  prime  farmland  and  a  5-acre 
beaver-created  weUand.  However,  to  the 
extent  practicable.  TVA  would  locate 
the  rail  spur  above  the  750-foot  contour 
in  the  Swan  Pond  embayment  area  to 
avoid  wetland  involvement.  With  strict 
adherence  to  Best  Management  Practices 
during  construction  of  the  proposed  rail 
spur,  no  significant  impacts  to  water 
quality,  floodplains,  wildlife,  recreation, 
or  endangered  species  are  expected. 
However,  because  the  rail  construction 
would  take  place  in  a  karst  geology  area, 
there  is  some  risk  of  sinkhole 
subsidence.  This  would  be  minimized 
by  proper  geotechnical  investigations. 
Approximately  43  views  from 
residences  would  be  affected.  There 
would  be  a  31  percent  reduction  in 
locomotive  emissions  as  compared  to 
the  No  Action  alternative.  An 
archaeological  svuvey  of  the  proposed 
route  identified  four  sites  that  were 
eligible  or  potentially  eligible  for  listing 
in  the  National  Register  of  Historic 
Places  that  could  be  impacted  by  the 
proposed  route.  TVA  would  continue 
consultation  with  the  State  Historic 
Preservation  officer  prior  to 
construction  to  define  measures  to  avoid 
or  reduce  adverse  effects  to  these  sites. 
Although  most  of  the  area  is  sparsely 
populated,  it  appears  that  compared  to 
the  No  Action  alternative,  fewer 
minority  population  groups  would  be 
affected;  however,  slighUy  more  low 
income  individuals  would  be  affected. 

Under  Alternative  C,  Rail  Spur  Route 
No.  2,  the  route  would  not  cross  Swan 
Pond  embayment  after  crossing  under 
transmission  lines,  but  would  proceed 
south  along  the  east  side  of  Swan  Pond, 
cross  Swan  Pond  Circle  Road,  cross  the 
narrow  embayment  fronting  the  KIF  ash 
stack  on  a  causeway,  and  run  parallel 
with  Swan  Pond  Road  and  the  existing 
rail  line  to  the  plant  rail  yard. 
Implementation  of  Alternative  C  would 
result  in  construction  of  a  rail  spur  4.75 
miles  in  length.  Under  this  alternative, 
there  would  be  28.600  fewer  vehicle 
crossing  of  the  rail  route  per  day  than 
under  the  No  Action  alternative. 
Construction  along  the  Alternative  C 
route  would  not  result  in  loss  of  prime 
farmland  and  would  only  involve  minor 
wedand  crossings.  Approximately  37 
residential  views  would  be  affected. 
There  would  be  slighUy  higher  impacts 
on  low-income  individuals  than 
Alternative  B.  Other  impacts  would  be 
similar  to  those  of  Alternative  B. 

TVADeciaion 

The  Final  EIS  identified  Alternative 
C,  Rail  Spur  Route  No.  2,  as  the 
preferred  alternative.  The  northern  end 
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of  this  rail  spur  route  includes  options 
to  link  to  both  the  CSX  yard  and  the  NS 
rail  line.  Of  the  two  action  alternatives, 
.  Alternative  C  avoids  the  most  wetland 
and  prime  farmland  impacts.  It  also 
involves  fewer  intersections,  fewer 
vehicles  affected  at  railroad  crossings, 
fewer  terrestrial  ecology  impacts,  and 
fewer  aesthetic  impacts  on  neighboring 
residents.  In  comparison  to  the  No 
Action  alternative,  a  new  rail  delivery 
option  would  reduce  the  fuel  costs  of 
KIF  through  increased  competition 
between  rail  carriers  for  coal  deliveries, 
reduced  operation  and  maintenance 
costs  for  TVA,  and  the  elimination  of 
switching  fees  currenUy  associated  with 
CSX  deliveries.  All  of  these  benefits 
wduld  help  to  provide  TVA's  customers 
with  electricity  at  the  lowest  possible 
rate. 

In  choosing  its  preferred  alternative, 
TVA  carefully  considered  and 
addressed  all  comments  submitted  on 
the  Draft  EIS.  In  addition.  TVA  has 
considered  comments  received  from  the 
Environmental  Protection  Agency  on 
the  Final  EIS  comment  responses.  These 
additional  considerations  are  discussed 
below,  along  with  the  comment 
response  number  from  the  FEIS: 

•  Comment  No.  3.  EPA  believes  that 
environmental  considerations 
associated  with  alternatives  that  were 
not  considered  in  detail  due  to 
economic  reasons,  including  the  coal 
slurry  pipeline  alternative  and  the 
overland  flexible  pipe  conveyor 
alternative,  should  be  discussed  in  the 
EIS  along  with  economic  and  feasibility 
considerations.  Because  the  coal  slurry 
pipeline  alternative  and  overland 
flexible  pipe  conveyor  alternative  would 
follow  the  same  routes  as  the  other 
alternatives,  TVA  believes  that  many  of 
the  environmental  impacts  would  be  the 
same;  however,  had  they  been 
economical,  there  may  have  been  some 
noise  and  air  quality  benefits  of  these 
alternatives.  In  addition.  EPA  believes 
TVA  should  have  been  more  definitive 
in  its  statement  of  whether  the  Walnut 
Hill  spur  would  have  been  constructed 
as  part  of  Alternative  C.  The  analysis  of 
environmental  impacts  for  each 
alternative  considered  both  the  route 
that  would  originate  at  the  CSX  yard  as 
well  as  the  Walnut  Hill  variation.  As  it 
turned  out,  the  impacts  for  the  route 
that  would  originate  at  the  CSX  yard  are 
higher  than  impacts  for  the  Walnut  Hill 
variation  for  all  areas  except 
Environmental  Justice.  Accordingly,  the 
Environmental  Justice  analysis 
identifies  the  impact  of  the  Walnut  Hill 
spur. 

•  Ck)niment  No.  15.  EPA  expresses 
concerns  about  the  potential  for 
derailment  at  a  critical  Swan  Pond 


Circle  Road  intersection  that  might 
isolate  residents  east  of  Alternative  C 
from  emergency  vehicles.  The  length  of 
a  unit  coal  train,  including  locomotives, 
is  approximately  6700  feet.  One  of  the 
earlier  preliminary  railroad  alignment 
studies  measured  near  that  distance 
between  the  north  and  south 
intersections  of  Swan  Pond  Road.  TVA 
will  design  the  final  centerline 
alignment  such  that  the  distance 
between  crossings  is  greater  than  7000 
feet.  With  this  commitment  the  scenario 
no  longer  exists  where  both  crossings 
could  be  simultaneously  blocked. 

•  Comment  No.  21.  EPA  requests  that 
an  independent  entity  review  spill  plans 
to  determine  if  the  plans  have  been 
tested  previously  in  the  field  and 
whether  they  are  effective.  Federal  and 
state  regulations  require  the 
development  of  Spill  Prevention  Control 
and  Countermeasures  (SPCC)  Plans. 
These  plans  have  to  be  kept  at  the  site 
and  made  available  to  state  and  EPA 
inspectors  upon  request.  The  KIF  SPCC 
Plan  covers  preventive  measures 
required  for  T^A  contractors  and 
associated  temporary  tanks  on  TVA 
properties.  The  plan  also  provides  for 
emergency  response  measures  that  have 
been  successfully  employed  in  the  past. 
TVA  SPCC  Plans  have  been  supplied  to 
EPA  Region  fV  along  with  spill  incident 
reports,  and  no  shortcomings  have  been 
identified.  TVA  has  trained  response 
personnel  at  the  site  as  well  as  an 
emergency  strike  force  located  in 
strategic  positions  across  the  valley  that 
can  respond  within  an  hour's  notice. 
The  SPCC  Plan  has  been  certified  by  a 
Professional  Engineer  and  has  been 
tested  previously  in  the  field. 

•  Comment  Nos.  24  and  25.  EPA 
expresses  concern  that  the  proposed 
earthen  fill  causeway  across  Swan  Pond 
embayment  would  restrict  water 
circulation  and  result  in  water  quality 
problems  in  the  embayment.  EPA 
requests  that  a  bridge  over  the 
embayment  be  considered.  The  earthen 
fill  causeway  proposed  for  crossing  the 
Watts  Bar  Embayment  area  for  Alternate 
C  should  allow  good  circulation  and 
fish  passage.  Both  navigational 
clearance  considerations  and  drainage 
considerations  influence  the  size  of  the 
culvert  through  the  causeway.  TVA 
shallow  draft  bridge  clearance  standards 
for  the  culvert  in  this  causeway  will  be 
adequate  in  accommodating  small 
recreational  vessels.  As  stated  in  the 
FEIS,  the  standards  require  a  minim lun 
elevation  of  6  feet  vertically  above 
normal  maximum  pool  Elevation  741 
and  a  horizontal  clearance  of  a 
minimum  8  feet.  Drainage 
considerations  and  sizing  indicate  the 
necessity  for  a  large  culvert  Preliminary 


culvert  sizing  indicates  a  concrete 
double  barrel  box  culvert  of  size  13'  x 
36'  as  a  minimum.  This  size  box  culvert 
is  in  effect  a  small  bridge.  The  wind, 
rain,  and  inflows  in  the  Watts  Bar 
Embayment  area  should  adequately 
flush  the  waters  through  the  larger 
advert  and,  thus,  allow  a  good 
circulation  in  the  embayment.  In 
addition,  the  costs  associated  with 
bridging  are  substantial,  and  a  bridge 
would  not  be  the  most  economical 
decision. 

•  Comment  No.  31.  EPA  states  that 
the  frequency  and  magnitude  of  train 
whisties  near  residential  areas  should  be 
discussed.  TVA  has  estimated  the 
impacts  at  the  closest  residence  in  a 
"worst-case"  scenario  in  the  FEIS. 
Typically,  there  would  be  two  train  trips 
per  day  during  daylight  hours  past  a 
given  point,  with  the  train  whisUes 
lasting  several  seconds. 

•  Comments  No.  42-44.  EPA  requests 
that  Environmental  Justice  mitigation  be 
provided  for  low-income  populations 
affected  by  the  Walnut  Hill  spur.  All 
mitigation  commitments  to  reduce  noise 
and  to  ensure  safety  of  the  rail  would 
apply  throughout  the  route  of  the 
proposed  rail  line.  TVA  does  not  feel 
that  special  mitigation  at  this  site  is 
necessary  for  the  following  reasons. 
Under  Alternative  C  (with  Walnut  Hill 
spur),  virtually  aU  of  the  minority 
population  is  located  in  Census  Tract 
308.  Block  Group  3.  This  block  group 
also  has  a  poverty  rate  of  30.1  percent, 
much  higher  than  the  21  percent  in  the 
rest  of  the  impact  area.  However,  most 
of  the  residents  of  this  block  group  are 
far  enough  removed  from  the  rail  site 
that  the  impacts  range  from  minimal  to 
essentially  nonexistent.  Within  this 
block  group,  the  rail  will  run  through  a 
largely  unpopulated  area  between  Fiske 
Road  and  the  Emory  River.  The 
population  of  the  block  group  is  on  the 
other  side  of  Fiske  Road  extending 
toward  the  north  for  some  distance.  This 
consideration  essentially  eliminates 
impacts  to  minority  populations  and 
reduces  the  low-income  population  to  a 
share  not  much  higher  than  the  county 
and  state  rates.  If  the  proposed  Walnut 
Hill  spur  is  not  built,  all  the  coal  would 
go  the  CSX  Harriman  Yard.  The 
additional  area  impacted  in  transporting 
^coal  to  the  CSX  Harriman  Yard  is  about 

10.6  percent  minority,  with  a  poverty 
rate  of  26.9  percent  The  overall  impact 
area  for  the  new  rail  line  combined  with 
the  area  between  Walnut  Hill  and  the 
CSX  Harriman  Yard  has  a  6.5  percent 
minority  population,  well  below  the 
state  average  of  17  percent  but  well 
above  the  county  average  of  3.8  percent. 
The  poverty  rate  is  well  above  both  the 
state  and  county  rates.  However,  the 
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route  through  the  additional  area  to  the 
CSX  Harriman  Yard  would  be  on 
existing  rail,  not  new  rail,  and  would 
add  routine  transient  traffic  to  an 
existing  £acility.  EPA  also  requests  data 
on  how  many  of  the  affected  people  are 
low-income  minorities.  With  the 
proposed  Walnut  Hill  spur,  the  project 
impact  area  has  approximately  53 
persons  (2.3  percent  of  the  total 
population)  who  are  both  minority  and 
low-income.  Without  the  Walnut  Hill 
spur  (the  coal  goes  to  the  CSX  Harriman 
Yard),  the  impact  area  would  have 
approximately  109  persons  (2.8  percent 
of  the  total  population)  who  are  low- 
income  minorities.  TVA  does  not 
believe  that  these  impacts  are 
disproportionately  high. 

After  carefully  considering  EPA 
comments,  TVA  has  decided  to 
implement  Alternative  C  as  identified  in 
its  Final  EIS. 

EnTiromnentally  Preferable  Alternative 

Because  Alternative  A,  No  Action, 
would  result  in  no  change  in  existing 
conditions,  it  could  be  characterized  as 
the  environmentally  preferable 
alternative.  However.  Alternative  A 
does  not  accomplish  the  goal  of 
reducing  fuel  costs.  Further,  none  of  the 
action  alternatives  would  be 
environmentally  destructive  and  none 
would  likely  result  in  significant 
environmental  impacts.  Of  the  action 
alternatives.  Alternative  C  is 
environmentally  preferable  due  to  fewer 
impacts  to  wetlands  and  prime 
farmlands. 

Environmental  Consequencee  and 
Commitments 

In  choosing  Alternative  C,  all 
practical  means  to  avoid  or  minimize 
environmental  harm  have  been  adopted. 
These  measures  are  listed  below: 

•  To  minimize  noise  impacts  in  the 
nual  Swan  Pond  Circle  community,  the 
radius  of  track  curvature  would  be  kept 
as  high  as  possible  to  minimize  wheel- 
squeal.  Noise  will  also  be  reduced  by 
the  use  of  welded  rail  in  the  Swan  Pond 
community  area.  Also,  all  construction 
equipment  will  be  equipped  with  noise 
attenuating  devices,  such  as  mufflers 
and  insulated  engine  housings. 

•  On-site  open  burning  will  not  be 
conducted  when  an  air  stagnation 
advisory  or  a  s{)ecial  dispersion 
statement  issued  by  the  National 
Weather  Service  is  in  effect  for  the  area. 
Where  necessary,  a  water  wagon  will  be 
used  to  control  dust  associated  with 
construction  activities. 

•  Should  a  potentially  adverse  water 
pollution  incident  occur  in  association 
with  construction,  state  regulators  and 
upstream  and  downstream  water  supply 


operators  will  be  notified.  Diuing 
construction,  Best  Management 
Practices  for  silt  control  will  be  utilized, 
including  straw  dikes,  filter  fabric,  and 
where  necessary,  retention  basins. 

•  Sinkhole  subsidence  or  collapse 
will  be  avoided  by  appropriate  planning 
and  design  based  on  sound  geotechnical 
investigations.  Proper  spill  prevention 
procedures  will  be  put  in  place  to 
prevent  contamination  of  groundwater 
&om  fuels,  oils,  and  solvents  diuing 
construction. 

•  Appropriate  hydraulic  analyses  will 
be  performed  to  ensure  that  the  project 
is  consistent  with  local  floodplain 
regulations. 

•  Direct  impacts  to  riparian  zone 
forests  at  the  Emory  River  bridge 
crossing  will  be  minimized  by  crossing 
the  river  at  a  90-decree  angle. 

•  Wetlands  will  be  avoided  in  the 
Swan  Pond  embayment  by  keeping  all 
construction  for  the  rail  spur  above  the 
7  50- foot  elevation  except  at  stream 
crossings. 

•  Phase  n  and  III  archaeological 
surveys  wrill  be  conducted  during  the 
Spring  of  1997  to  determine  the 
significance  of  the  four  archaeological 
sites  in  the  corridor,  and  to  allow  any 
needed  data  recovery  from  the  sites. 

•  TVA  will  design  the  final  centerline 
alignment  such  that  the  distance 
between  road  crossings  is  greater  than 
7000  feet. 

Dated:  March  10. 1997. 
Gregory  M.  Vincent, 

Vice  President,  Fuel  Supply  and  Engineering 
Fossil  and  Hydro  Power 
(FR  Doc.  97-6513  Filed  4-2-97;  8:45  am) 
aiujNacooE  siso-oi-m 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Federal  Railroad 
Administration,  DOT. 
ACTKM:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  the 
Federal  Railroad  Administration  (FRA) 
hereby  announces  that  it  is  seeking 
renewal  of  8  currently  approved 
information  collection  activities.  Before 
submitting  these  information  collection 
requirements  for  clearance  by  the  OfBce 
of  Management  and  Budget  (0MB),  FRA 
is  soliciting  public  comment  on  specific 
aspects  of  the  activities  identified 
below. 


DATES:  Comments  must  be  received  no 
later  than  June  2,  1997. 
ADDRESSES:  Submit  written  comments 
on  any  or  all  of  the  following  proposed 
activities  by  mail  to  either:  Ms.  Gloria 
Swanson.  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  400  Seventh 
Street,  SW.  Washington.  DC  20590,  or 
Ms.  Mary  Ann  Johnson,  Office  of 
Information  Technology  and 
Productivity  Improvement,  RAD-20, 
Federal  Railroad  Administration.  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Coramenters  requesting  FRA  to 
acknowledge  receipt  of  their  respective 
comments  must  include  a  self-addressed 
stamped  postcard  stating,  "Comments 

on  OMB  control  number ." 

Alternatively,  comments  may  be 
transmitted  via  facsimile  to  (202)  632- 
3843  or  (202)  632-3876,  or  by  E-mail  to 
Ms.  Swanson  at 

gloria.swanson@fra.dotgov,  or  to  Ms. 
Johnson  at 

maryaim.johnson@fra.dot.goy.  Please 
refer  to  the  assigned  OMB  control 
number  in  any  correspondence 
submitted.  FRA  will  summarize 
comments  received  in  response  to  this 
notice  in  a  subsequent  notice  and 
include  them  in  its  information 
collection  submission  to  OMB  for 
approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Gloria  Swanson,  Office  of  Planning  and 
Evaluation  division,  RRS-21,  Federal 
Railroad  Administration,  400  Seventh 
Street,  SW,  Washington,  DC  20590 
(telephone:  (202)  632-3318)  or 
Mary  Ann  Johnson.  Office  of  Information 
Technology  and  Productivity 
Improvement,  RAD-20.  Federal 
Railroad  Administration,  400  Seventh 
Street,  SW,  Washington,  DC  20590 
(telephone  (202)  632-3226).  (These 
telephone  numbers  are  not  toll-fi«e.) 
SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  104-13.  section  2.  109 
Stat.  163  (1995)  (codified  as  revised  at 
44  U.S.C.  3501-3520),  and  its 
implementing  regulations.  5  CFR  part 
1320,  require  Federal  agencies  to 
provide  60  days  notice  to  the  public  for 
comment  on  information  collection 
activities  before  seeking  approval  for 
reinstatement  or  renewal  by  OMB.  44 
U.S.C.  3506(c)(2)(A);  5  CFR  1320.8(d)(1), 
1320.10(e)(i),  1320.12(a).  Specifically. 
FRA  invites  interested  respondents  to 
comment  on  the  following  summary  of 
proposed  information  collection 
activities  regarding  (i)  whether  the 
information  collection  activities  are 
necessary  for  FRA  to  properly  execute 
its  functions,  including  whether  the 
activities  will  have  practical  utility;  (ii) 


the  accuracy  of  FRA's  estimates  of  the 
burden  of  the  information  collection 
activities,  including  the  validity  of  the 
methodology  and  assumptions  used  to 
determine  the  estimates;  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility  and 
clarity  of  the  information  being 
collected;  and  (iv)  ways  for  FRA  to 
minimize  the  biuden  of  information 
collection  activities  on  the  public  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  [e.g.,  permitting  electronic 
submission  of  responses).  See  44  U.S.C. 
3506(c)(2){A)(i)-(iv);  5  CFR 
1320.8(d)(l)(iHiv).  FRA  believes  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  paperwork  burdens  associated  with 
the  collection  of  information  mandated 
by  Federal  regulations.  In  sununary, 
FRA  reasons  that  comments  received 


will  advance  three  objectives:  (i)  Reduce 
reporting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
3501. 

Below  are  brief  sunmiaries  of  8 
currently  approved  information 
collection  activities  that  FRA  will 
submit  for  clearance  by  OMB  as 
required  by  the  PRA: 

Title:  Certification  of  Glazing 
Material. 

OMB  Control  Number:  2130-0525. 

Abstract:  The  Federal  Railroad 
Administration's  Safety  Glazing 
Standards  (49  CFR  part  223)  establish 
minimum  requirements  for  glazing 
materials  to  protect  individuals  from 
personal  injury  as  a  result  of  objects 


striking  the  windows  of  locomotives, 
passenger  cars  and  cabooses. 
Specifically,  appendix  A  of  part  223 
establishes  requirements  for  the 
certification  and  permanent  marking  of 
glazing  materials  by  the  manufactiu^r 
along  with  the  responsibility  of  the 
manufacturer  to  make  available  test 
verification  data  to  railroads  and  the 
FRA  upon  request.  The  certification, 
marking  and  supporting  testing  data 
assure  the  railroads  and  the  FRA  that 
the  particular  type  of  glazing  material 
has  been  tested  and  verified  for  use  as 
either  FRA  Type  I  or  Type  n  glazing. 

Form  Numberfs):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe:  5 
ManuJ^cturers  of  Glazing  Material. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Inlofinatlon  collection  requirement 

Respondent  universe 

Total  responses 

Average  time  per  response 

Total  annual 
burden 
hours 

Request  for  Glazing  Material  

5  Manufacturers  

105  requests  

20.000  pieces  of  glazing 

material. 
1  every  five  years 

%n  minirtos 

265 

41  7 

Preparing  and  recording  glazing  marking 

5  Manufacturers  

480  Der  hour 

information. 
New  certification  tests 

1  Manufacturer 

70  hours  

14 

Respondent  Universe:  5  Glazing 
Material  Manufactiuers. 

Estimated  Total  Annual  Burden 
Hours:  320.7. 

Status:  Regular  Review. 

Title:  Rear-end  Marking  Devices. 

OMB  Control  Number:  2130-0523. 

Abstract:  On  January  11,  1977,  FRA 
issued  part  221  (Rear  End  Marking 
Device — Passenger,  Commuter  and 
Freight  Trains)  of  Title  49, 
Transportation.  Through  the 


requirements  of  part  221.  FRA  ensures 
that  marking  devices  for  the  trailing  end 
of  rear  cars  meet  minimum 
requirements  regarding  visibility  and 
display.  The  regulations  establish  the 
performance  standards  for  "highly 
visible"  marking  devices  in  order  to  be 
approved  by  the  Federal  Railroad 
Administrator.  The  required 
submissions  and  record  keeping 
requirements  enable  FRA's  enforcement 


personnel  to  effectively  control  the  use 
of  illegal,  ineffective,  or  approved 
devices  which  do  not  provide  sufficient 
"visibility"  to  maintain  the  desired 
degree  of  safety  in  train  operations. 

Form  Number(s):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe:  5  new 
raUroads. 

Frequency  of  Submission:  On 
occasion. 


Information  collection  requirement 

Respondent  universe 

Total  annual  responses 

Average  time  per  re- 
sponse 

Total  annual  burden 
hours 

Request  for  approval 

5  railroads 

5  requests 

4  hour 

6  minutes 

20. 

^n  min 

Recordkeeptr>g  

5  railroads 

5  records 

Estimated  Total  Aimual  Burden 
Hours:  20.5  hours. 

Status:  Regular  Review. 

Title:  Transmission  of  Train  Order  by 
Radio. 

OMB  Control  Number:  2130-0524. 

Abstract:  As  a  result  of  increasing 
human-factor  related  accident  rates, 
including  those  accidents  attributed  to 
misuse  of  radios  in  railroad  operations, 
the  Federal  Railroad  Administration 
determined  that  there  was  a  need  for 
stricter  rules  governing  the  use  of  radios 
in  railroad  operations.  Many  unsafe 
practices  in  the  use  of  radios  in  railroad 
operations  were  occurring  routinely.  On 


January  27, 1977,  the  Federal  Railroad 
Administration  (FRA)  published  in  the 
Federal  Register  a  final  rule  establishing 
a  new  part  220  (Radio  Standards  and 
Procedures)  which  prescribes 
mandatory  procedures  governing  the 
use  of  radio  communications  in 
connection  with  railroad  operations. 
FRA's  Office  of  Safety  persoimel  review 
this  information  to  determine  that  the 
minimum  standards  established  by  the 
regulation  are  being  met  and  will  enable 
both  the  railroads  and  the  FRA  to  focus 
attention  on  these  procedures  which  are 
unique  to  radio-train  operations.  FRA's 
analysis  of  the  submittal  will  enable  it 


to  identify  unsafe  operating  practices  in 
the  use  of  radio  communications  in 
railroad  operations.  If  the  submissions 
were  not  required,  accidents  would  then 
be  the  primary  method  of  identification 
and  prevention  efforts  would  be 
hampered. 

Form  Numberis):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe:  620  railroads. 

Frequency  of  Submission:  On 
occasion  (record  keeping). 

Total  Responses:  7,200,000  train 
orders  anniially. 

Average  Time  Per  Response:  2 
minutes. 
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Estimated  Total  Annual  Burden 
Hours:  240,000  hours. 

Status:  Regular  Review. 

Title:  Railroad  Operating  Rules  and 
Radio  Standards  and  Procedures. 

0^4B  Control  Number  2130-0035. 

Abstract:  As  a  result  of  an  increasing 
number  of  accidents  caused  by  human 
factors,  the  Federal  Railroad 
Administration  (FRA)  determined  that 
railroad  operating  rules,  implemented 
by  all  of  the  nation's  railroads,  needed 
regulatory  review.  On  November  23, 
1974,  FRA  issued  part  217  (Railroad 
Operating  Rules).  39  FR  41175  (1974). 
These  rules  were  substantially  revised 
on  August  22,  1994.  The  requirements 


of  this  rule  enable  FRA  to  monitor  each 
railroad's  compliance  with  its  operating 
rules  regarding  the  movement  of  trains 
and  other  rolling  equipment  in  the 
railroad  industry  and  the  operating  rules 
instructions  that  each  railroad  provides 
to  its  employees.  FRA's  Office  of  Safety 
analyzes  the  information  in  considering 
waiver  petitions,  accident 
investigations,  and  inquires  into 
operating  practices  on  selected 
railroads.  Information  will  also  enable 
the  FRA  to  review  amendments  to 
railroad  operating  rules,  timetables,  and 
timetable  special  instructions  and 
evaluate  those  changes  in  reference  to 


operational  safety.  Furthermore,  this 
information  enables  FRA  to  monitor  a 
railroad's  compliance  with  its  operating 
rules  and  evaluate  a  railroad's  program 
to  achieve  employee  compliance  with 
its  operating  rules.  If  this  information 
was  not  made  available  to  FRA.  such 
nondisclosure  would  impede 
prevention  efforts,  leaving  accidents  as 
the  primary  method  to  identify  unsafe 
railroad  operating  practices. 

Form  Numberis):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe: 

Frequency  of  Submission:  On 
occasion. 
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Information  collection  requirement 

Respondent  universe 

Total  annual  responses 

Average  time  per  re- 
sponse 

Total  annual  burden 
hours 

Part  217.7— Filing  of  operating  rules, 
timetable  and  timetable  special  in- 
structions. 

217.7 — Filing  of  amendments  to  oper- 
ating  rules,   timetables  and  time- 
tat)le  special  mstructtons. 

217.7 — Record      keeping      require- 
ment—Class III  railroads— copy  of 
operating    rules,    timetables,    and 
timetable  special  instructions. 

217  7— Class  III   RRs — Amendments 

1  new  railroad 

PS  railroads 

1  filing  

75  amendments 

1  hour 

1. 

.33  hour 

.92  fiour 

15  minutes 

9.92  hours 

1.92  hour 

25. 

25  new  Class  III  RRs  .... 
595  railroads  

25  records 

23. 

1.785  amendments 

25  filings 

446. 

to  operating  rules,  timetat>les.  and 
timetable  special  instructions. 
217.9 

— Program  for  periodic  perform- 
ance of  operational  tests  and 
inspections 
— Filing  of  amendments  to  ttie 
program  for  penodK  perform- 
ance of  operational  tests  and 
inspections. 
—Records   of   operational   tests 

arxJ  inspections. 
— Written  summary       

25  new  railroads  

6?0  railroads 

25. 

3.100  amendn>ents 

495  000  records 

5,952. 

620  railroads 

15  minutes 

123.750. 

55  railroads 

55  summaries  

7  hours 

9.92  hours 

.92  hour 

365. 

217.11 

— Program   for  periodic   instruc- 
tions of  Its  employees. 
—Amendments      to      operating 
rules  instruction  program. 
220.21(b)— Radio  Operating  Rules  .... 

25  railroads 

620  railroads         

25  programs 

75  amendments 

248. 
69. 

620  railroads 

N/A 

N/A 

No  addftional  txjrden — 

covered  under  217.7. 

Estimated  Total  Annual  Burden 
Hours:  130,924. 

Status:  Regular  Review. 

Title:  State  Safety  Participation 
Regulations. 

OMB  Control  Number:  2130-0509. 

Abstract:  October  16.  1970,  Congress 
enacted  the  Federal  Railroad  Safety  Act 
of  1970  (45  U.S.C.  435).  This  Act  gave 
the  Secretary  of  Transportation  the 
authority  to  prescribe,  as  necessary, 
appropriate  rules,  regulations,  orders, 
and  standards  for  all  areas  of  railroad 
safisty. 

In  order  to  establish  nationally 
uniform  railroad  regulations,  the  statute 
envisioned  that  the  Federal  Government 
would  be  responsible  for  the 


establishment  and  primary  enforcement 
of  railroad  safety  regulations.  To  assist 
in  achieving  this  goal,  conflicting  state 
rules  were  preempted.  In  lieu  of  their 
prior  role,  states  were  given  the 
opportunity  to  participate  with  the 
Federal  Govenmient  in  carrying  out  a 
portion  of  the  investigative  and 
surveillance  activities  relating  to  any 
safety  rules  issued  under  this  statute. 

FRA  implemented  this  statutory 
concept  with  the  adoption  of  the  State 
Participation  Regiilation  in  1975  (49 
CFR  part  212)  which  provided  the 
necessary  administrative  and  legal 
framework  for  enforcement  and  funding 
purposes.  Federal  funding  for  the  state 


p>articipation  program  was  eliminated  in 
Fiscal  Year  1986. 

State  inspectors  are  now  authorized  to 
work  in  all  FRA  inspection  disciplines. 
States  can  currently  inspect  track, 
freight  cars,  locomotives,  brake  systems, 
operating  practices,  safety  glazing, 
safety  appliances,  hazardous  materials, 
and  signal  systems. 

FRA  continues  to  assist  the  states  in 
(1)  certifying  their  inspectors  and 
^provides  on-the-job  and  classroom 
training  and  (2)  coordinating  and 
consolidating  state  inspection  plans  into 
FRA's  National  Inspection  Plan.  This 
plan  is  revised  annually  to  reflect 
current  safety  issues  and  to  establish  the 
priority  of  national  inspection  efforts 


and  ensure  coordination  with  state 
safety  programs. 

The  information  is  collected  in  order 
to  comply  with  Federal  railroad  safety 
laws  and  regulations  concerning  the 
State  Participation  Program.  Inspection 
information  received  from  state  agencies 
on  their  railroad  safety  investigative  and 
surveillance  activities  will  be  used  by 
FRA  to  implement  the  statutory  laws.  A 
portion  of  the  information  is  needed  to 


establish  the  legal  authority  for  certain 
aspects  in  processing  administrative  or 
litigation  responses  in  noncompliance 
situations.  The  final  portion  of  the 
information  is  needed  for  the  overall 
administration  and  management  of  the 
program.  These  data  are  used  in 
monitoring  the  effectiveness  of  the 
program  and  in  preparing  various 
annual  safety  reports  including 
mandated  reports  to  the  Congress.  From 


this  information,  FRA  can  determine  if 
the  State  Participation  Program  is  being 
productive  and  properly  managed. 

Form  Numberfs):  6180.10,  29,  29A, 
67.  68,  68A,  69,  79,  96.  96A.  96B. 

Affected  Public:  Businesses. 

Respondent  Universe:  49  States. 

Frequency  of  Submission:  On 
occasion;  Record  keeping;  Annually 


Information  collection  requirement 

Respondent  universe 

Total  annual  responses 

Average  time  per  response 

Total  annual 
burden 
hours 

Application  for  Participation: 

—Annual  update  

16  States 

16  updates 

9  S  hmire 

40 
32 

— Exhibit  3 — training  funding  agree- 

32 States 

32  agreements  

1  hour 

ment. 
Annual  Work  Plan 

32  States  .";... 

32  reports 

30  hour^ 

960 
335 

40 

832 

18 

S3 

21 

5 

6.875 

1.262 
1.010 

253 

Motive  Power  and  Equipment  Violation 

18  States 

335  reports 

1  hour 

Report  (6180.68,  68A.  and  69). 
Operating     Practices    Violation     Report 

9  States 

40  reports 

1  hour 

(6180.67). 
Violalion  of  Hazardous  Materials  Inspec- 

10 States 

64  reports „ 

27  reports 

13  iKXjrs 

tion  Reports  (FRA  F  6180.67). 
Violations  of  Locomotive  Inspection  Act 

15  States 

40  minutes ; 

1  hour 

Reports  (FRA  F  6180.10). 
Violation  of  Safety  Appliance  Law  Report 

17  States 

53  reports 

(FRA  F  6180.29  &29A). 
Violation  of  Hours  of  Service  Law  Report 

9  States 

21  reports 

1  hour _, 

1  hour 

(FRA  F  6180.33). 
Violation  of  Accident/lnckJent  Reporting 

9  States 

10  reports 

Rules  Report  (FRA  F  6180.61). 
Inspection  Report  (FRA  F  6180.96.  96A, 

32  States 

12.500  reports 

33  minutes 

and  96B). 
Remedial  Action  Report  

32  States 

5,048  reports 

1,010  written  explanations 

505  reports 

Remedial  Action  Report— Written  expla- 

620 railroads  .„ 

1  hour 

30  minutes 

nation. 
Remedial   Action   Report — Delayed    Re- 

620 railroads  

ports. 

Estimated  Total  Annual  Burden 
Hours:  11,736. 

Status:  Regular  Review. 

Title:  Qualification  of  Locomotive 
Engineers. 

OMB  Control  Number:  2130-0533. 

Abstract:  Section  4  of  the  Rail  Safety 
Improvement  Act  of  1988  required  FRA 
to  adopt  rules  prescribing  the  licensing 
or  certification  of  locomotive  operators. 
Under  the  statute  those  rules  were  to  be 
structured  so  that  (1)  FRA  approves  the 
qualification  standards  set  by  railroads; 
(2)  FRA  prescribes  minimum  training 
requirements;  (3)  FRA  requires 
comprehensive  knowledge  of  relevant 
operating  procedures;  and  (4) 
consideration  of  motor  vehicle  driving 
records  (including  data  on  file  with  the 
National  Driver  Register  maintained  by 
National  Highway  Traffic  Safety 
Administration)  (NHTSA)  is  provided 
for.  On  June  19.  1991.  FRA  issued  a 
final  rule  on  Qualifications  for 
Locomotive  Engineers  implementing  the 
requirements  of  Section  4  of  the  Rail 
Safety  Improvement  Act  of  1988. 


Information  collection  requirements 
concerning  individuals  primarily  will 
be  used  by  railroads  to  evaluate  each 
person's  qualification  to  be  a  locomotive 
operator.  Secondary  usage  will  be  made 
by  FRA  in  monitoring  those 
quedification  determinations  and  in 
certain  circumstances  (appeals  of 
improper  denial  or  revocation  of 
certification)  direct  review  of  the 
person's  fitness  to  be  a  locomotive 
operator.  Information  concerning  an 
individual  encompasses  four  areas:  (1) 
Eligibility  to  be  a  locomotive  operator 
based  on  prior  conduct;  (2)  physical 
fitness  to  perform  the  task  in  terms  of 
visual  and  hearing  acuity;  (3)  possession 
of  adequate  knowledge  to  perform  the 
task  as  demonstrated  by  successful 
passage  of  examinations;  and  (4) 
possession  of  adequate  operational 
skills  as  demonstrated  by  successful 
passage  of  performance  skill  tests.  In  the 
absence  of  the  data  or  any  subset  of  this 
data,  it  will  not  be  possible  for  a  railroad 
to  determine  whether  a  person  is 
qualified  to  operate  a  locomotive.  Stated 


conversely,  railroads  will  be  free  to 
certify  unqualified  persons  to  o{}erate 
locomotives.  Furthermore,  absent  such 
data  it  would  not  be  possible  for  FRA 
to  determine  whether  a  railroad  had 
acted  appropriately  in  granting  or 
denying  a  person  certification. 

Information  collection  requirements 
concerning  particular  railroads  will  be 
used  by  FRA  to  evaluate  the  quality  of 
each  railroad's  localized  aspect  of  the 
overall  program.  Information  concerning 
each  railroad's  program  encompasses 
eight  areas:  (1)  The  selection  of 
designated  supervisors  of  locomotive 
engineers,  (2)  the  selection  of  the  classes 
of  service  for  engineers,  (3)  the 
evaluation  of  the  safety  conduct  of 
engineers,  (4)  the  evaluation  of 
engineers'  hearing  and  visual  aciiity,  (5) 
the  education  of  engineers,  (6)  the 
testing  of  engineers,  (7)  the  operational 
monitoring  of  engineers,  and  (8)  the 
prtxedural  aspects  of  the  operation  of 
the  certification  program.  In  the  absence 
of  the  data  or  any  subset  of  this  data,  it 
will  not  be  possible  for  FRA  to 
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determine  whether  a  railroad  has  an  a  person  is  qualified  to  operate  a 

appropriate  method  for  determining  that     lo<:omotive. 
•^•^  FormNumber(sj:N/A. 

Affected  Public:  Businesses. 


Respondent  Universe:  620  Railroads. 
Frequency  of  Submission:  On 


occasion. 


Information  collection  requirement 


240.9— Waivers  

240.101/103/107/109/119/121/123/ 
125/127/129/303/Appendix  B— Cer- 
tification Program. 


240.1 11/Appendix     C— Request     for 
State  driving  license  data  and  Na- 
tional Driver  Register  Data; 
— Driver's  license  data  

— National  Driver  Register  Data 

— Request  for  NDR  data  from  a 

State  agency. 
— Response  from  State  agency 

on  request  for  NDR  data. 
— Railroad  Notification  to  can- 
didate when  there  is  an  NDR 
matcti  and  subsequent  request 
from  candidate  to  State  agerv 
cy  for  relevant  data. 
240.111(g) — l^tice  to  railroad  of  at>- 

sence  of  license. 
240.1 13— Notice  to  railroad  fumistiing 
data  on  prior  safety  conduct  as  an 
employee  of  a  different  railroad. 
240.115 — Candidate's     review     and 
written  comments  on  prior  safety 
conduct  data. 
240-201/221— List  of  designated  su- 
pervisor of  locomotive  engineers. 
240.201/221— List      of      Designated 

qualified  locomotive  engineers. 
240201/223/301: 

— Locomotive    engineers    certifi- 
cate. 
— List  of  designated  persons  au- 
thorized to  sign  locomotive  eiv 
gmeers  certificate. 

240.205— Data  to  EAP  Counselor  

240207— Medical  Certificate  

240209/211/213: 

—Written  test  , 

— Performance  test  

Recordkeeping  lor  each  certified  lo- 

comofive  engineer. 
Dental  of  certification: 

— notification  and  candidate's  re- 
sponse. 
— notification  to  candidate  of  ad- 
verse decision. 
240227— Car«dian  certification  data 
240.303— Annual  Operational  Monitor 
Test. 

Annual  Operational  Observation 

240.305 — Engvieer's    notification    of 

nor>-qualificatK)n. 
240.305— Engineer's  notice  of  loss  of 

qualification. 
240.307— Notice  to  engineer  of  dis- 
qualification. 

^tairoad  Annual  Review 

Ertgneer's  appeal  to  FRA  when  a 
certification  is  denied,  revoked  or 
suspended. 


Respondent  universe 


620  Railroads 

3  new  Railroads 

22  new  railroads  

25  railroads  

1 1 ,333  certification  can- 
didates. 
N/A  

1,133  candidates  

4  States 

227  candidates  

34,000  candidates  

227  candidates  

340  candidates  

620  railroads  

620  railroads 

620  railroads 

620  railroads 

227  candidates  

11.333  candidates  

620  railroads  

620  railroads  

620  railroads 

620  railroads 

620  railroads  

railroads 

620  railroads  

620  railroads 

34,000  engineers  

34,000  engineers  

620  railroads  

75  railroads  

34,000  engineers  


Total  annual  responses 


10  waivers 

3  programs  with  student 
training. 

22  programs  without 

student  program. 
25  reviews 

1 1,333  certifications 

N/A 

1,133  requests  

1,133  responses  

227  notifications/re- 
quests. 


4  notices  

227  notices  

340  responses  

620  updates  

620  updates 

1 1 ,333  certificates 
20  lists 

227  requests  

11,333  certificates 

11.333  tests  

11,333  tests  

11,333  records  .... 

1,113  denials— re- 
sponses. 
1,113  notifications 

200  certifications  . 
34,000  tests  

34,000  tests  

340  notifications  .. 

510  notices  

3,400  notices  

75  reviews 

70  petitions  


Average  time  per  re- 
sponse 

1  hour 

200  hours 

40  hours 

1  hour 

15  minutes  

N/A 

30  minutes  

15  minutes  

30  minutes  

15  minutes  

45  minutes  

30  minutes  

15  minutes  

15  minutes  

5  minutes  

15  minutes  

5  minutes  

70  minutes  

2  hours 

2  hours — . 

10  minutes 

1.5  hours 

1  twur 

15  minutes 

1  hour  

2  hours 

15  minutes  

1  hour 

1  hour 

80  hours 

30  minutes  


Total  annual  burden 
hours 


10. 
600. 


880. 
25. 

2,833. 

Approved  under  OMB  I 

2127-0001. 
567. 

283. 

114. 


1. 
170. 

170. 

155. 
155. 

944. 
5. 


19. 
13222. 

22,666. 
22,666. 
1.fi 


1.700. 

1,113. 

50. 
34,000. 

68,000. 
85. 

510. 

3,400. 

6,000. 
35. 


Information  collection  requirement 


Railroad's  Response  to  Appeal 

Request  for  a  Hearing 

Appeals  


Respondent  universe 


620  railroads 
70  engineers 
14  engineers 


Total  annual  responses 


70  appeal  cases 

14  requests 

2  appeals  


Average  time  per  re- 
sponse 


15  minutes 
30  minutes 
30  minutes 


Total  annual  burden 
hours 


18. 

7. 

1. 


Estimated  Total  Annual  Burden 
Hours:  182,293. 

Status:  Regular  Review. 

Title:  Hours  of  Service  Regulations. 

OMB  Control  Number:  2130-0005. 

Abstract:  These  requirements  resulted 
from  enactment  of  the  Hours  of  Service 
Act  of  1907,  later  revised  in  1969  by 
Pub.  L.  91-169.  Further  amendments 
were  enacted  as  part  of  the  Federal 
Railroad  Safety  Authorization  Act  of 
1976,  Pub.  L.  94-348.  The  stated 
purpose  of  the  Act  is  "*  *  *  to  promote 
the  safety  of  employees  and  travelers 
upon  railroads  by  limiting  the  hours  of 
service  of  employees  *  *  *." 

Congress  enacted  the  Act  because  of 
the  many  serious  accidents  that  were 
occurring  before  the  limitations  were 
imposed.  The  Act  specified  the 
maximum  working  hours  of  employees 
engaged  in  one  or  more  critical 
categories  of  work.  Through  the 
requirements  of  49  CFR  part  228,  the 


Federal  Railroad  Administration 
administers  the  requirements  of  the 
Hours  of  Service  Act. 

The  record  keeping  requirements 
contained  in  49  CFR  part  228  were 
designed  to  collect  the  hours  of  duty  for 
covered  employees,  and  records  of  train 
movements.  Railroads  whose  employees 
have  exceeded  maximum  duty 
limitations  must  report  the 
circumstances.  These  requirements 
serve  as  a  deterrent  to  violations  and  to 
document  violations  for  prosecution. 
Loss  of  life  caused  by  excess  service 
today  is  practically  nonexistent. 

The  r^ulations  pertaining  to 
construction  of  employee  sleeping 
quarters  are  contained  in  subpart  C  of  49 
CFR  part  228  (Hours  of  Service  of 
Railroad  Employees).  A  railroad  that  has 
developed  plans  for  construction  or 
reconstruction  of  sleeping  quarters  must 
obtain  approval  of  the  Federal  Railroad 
Administration  by  filing  a  petition 


conforming  to  the  requirements  of 
§§228.101.  228.103,  and  228.105. 

FRA's  Office  of  Safety  utilizes  the 
information  while  performing 
compUance,  violation  and  accident 
investigations.  Without  this 
information,  FRA  would  be  impeded 
during  enforcement  and  a  railroad 
would  permit  excess  service  to  occur. 

The  information  contained  in  the 
petitions  for  approval  for  construction 
of  employee  sleeping  quarters  is  used  by 
FRA  headquarters  staff  to  prepare  and 
issue  the  public  notice,  by  regional  staff 
in  investigation  of  the  f>etitions,  and  by 
the  Associate  Administrator  for  Safety 
to  render  an  informed  and  logical 
approval  or  denial  of  such  petitions. 

Form  Numberfs):  6180.3. 

Affected  Public:  Businesses. 

Respondent  Universe:  400  railroads. 

Frequency  of  Submission:  On 


occasion. 


Information  collection  requirement 


228.1 1-Hours  of  duty  records  

228.17-Dispatchers  record  of  train  move- 
ment. 

228/1 9-Monthly  reports  of  excess  sen^ice 

228.103-Constnjction  of  employee  sleep- 
ing quarters. 

45  U.S.C.  61 -641 -Hours  of  Sennce  Act- 
Request  of  exemption. 


Respondent  universe 


400  railroads  

150  dispatch  offices 

400  railroads  

400  railroads  ....'. 

15  railroads  


Total  annual  responses 


5.475  million  records 
54,750  records  

1,500  reports 

1  petition 

15  petitions 


Average  time  per  response 


7  minutes  . 
2  hours  .... 

15  minutes 

16  hours  .. 

10  hours  .. 


Total  annual 
burden 
hours 


638,750 
109,500 

375 
16 

150 


Estimated  Total  Annual  Burden 
Hours;  748,791. 

Status:  Regular  Review. 

Title:  Designation  of  Quahfied 
Persons  (Track)  and  Records  of  Results 
of  TraclMnspections. 

OMB  Control  Number:  2130-0010. 

Abstract:  The  Track  Standards  (49 
CFR  part  213)  establish  requirements  for 
the  inspection  of  all  track  to  determine 
its  suitability  for  train  operation  and 
Section  213.7  prescribes  that 
inspections  for  determination  of  safety 
compliance  must  be  conducted  by 
persons  possessing  the  necessary 
qualifications  and  authority  to  institute 
immediate  remedial  action.  Since  the 
first  indications  of  impending  safety 
defects  must  be  recognized  and  acted 
upon  by  the  railroad  employee  assigned 
to  inspect  track,  it  is  imperative  that  the 
individual  assigned  possess  the 
experience  and  knowledge  required  to 


effectively  perform  that  function.  The 
railroads  are  required  to  assure 
themselves  that  any  p>erson  assigned  to 
inspect  track  or  repair  track  is  indeed 
qualified  and  to  maintain  a  list  of  those 
employees.  The  form  of  that  record  is 
left  to  the  discretion  of  the  railroad  and 
may  be  computerized.  However,  the 
record  must  show  each  designation  in 
effect  and  the  basis  for  each  designation. 
These  records  must  be  kept  current  and 
available  to  Federal  and  State  track 
inspectors  engaged  in  the  enforcement 
of  the  Track  Standards. 

Subpart  F  of  the  Track  Standards  (49 
CFR  part  213)  establishes  requirements 
for  the  inspection  of  all  track  by 
qualified  persons  to  determine  its 
suitability  for  train  operation  and 
§213.241  prescribes  that  appropriate 
records  of  those  inspections  are 
maintained  at  the  railroad's  division 
headquarters.  The  form  of  that  record  is 


left  to  the  discretion  of  the  railroad  and 
may  be  either  preprinted  or 
computerized.  However,  the  record 
must  show  when  the  inspection  was 
made,  the  specific  track  inspected,  any 
conditions  which  require  repair  and 
must  be  signed  by  the  inspector.  Track 
inspection  records  must  be  retained  at 
the  railroad's  division  headquarters  for 
one  year.  Rail  inspection  records  must 
be  retained  for  two  years  after  the 
inspection. 

These  reports  are  used  initially  by  the 
railroad  companies  to  see  that  tracks  are 
inspected  periodically,  that  the 
inspectors  are  properly  qualified,  that 
the  tracks  are  in  safe  condition  for  train 
operations,  and  the  reports  may  be  used 
for  maintenance  planning  where 
repetitive  defective  conditions  occur. 

These  same  inspection  reports  are 
examined  periodically  by  Federal  and 
State  investigators  to  determine  the 
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railroad's  compliance  with  the 
inspection  frequency  requirement  of  the 
Track  Safety  Standards  and  persons 
assigned  to  inspect  tracks  have  been 
properly  designated.  By  comparison  of 
remedial  action  notations  on  the  reports 
with  actual  track  conditions,  it  is 
possible  to  judge  the  quality  of  railroad 


performed  inspections.  The  railroads 
employ  some  5.000  persons  who  are 
routinely  engaged  in  track  inspection 
and  the  review  of  these  reports  may 
reveal  weaknesses,  if  any,  in  the 
railroad's  inspection  and  maintenance 
program  or  discrepancies  in  employee 
designation.  The  absence  of  these 


inspection  reports  would  substantially 
harm  the  Government's  railroad  safety 
program. 

Fonn  Numbei{s):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe:  620  railroads. 

Frequency  of  Submission:  On 
occasion. 


Infonnation  collectton  requirement 

Respondent  universe 

Total  annual  responses 

Average  time  per  response 

Total  annual 
burden 
hours 

Track  Inspection  Records  

MnriMii  Rail  Ravn 

620  railroads  

1 ,622,000  inspection  mites 

N/A  

2,000  updates  

10  miles  of  track  inspected 
per  hour  +  5  min.  lor  Re- 
port preparatkxi. 

N/A  

30  minutes 

1,757,166 

620  railroads  

620  railroads        

6.608 

1,000 

Estimated  Total  Annual  Burden 
Hours:  1.764.774. 

Status:  Regular  Review. 

Pursuant  to  44  U.S.C.  3507(a)  and  5 
CFR  1320.5(b).  1320.8(b)(3)(vi),  FRA 
informs  all  interested  parties  that  it  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Authority:  44  U.S.C  3S01-3520. 

Issued  in  Washington.  DC,  on  March  31, 
1997. 
Marie  S.  Savoy, 

Director,  Office  of  Information  Technology 
and  Support  Systems,  Federal  Railroad 
Administration. 

[FR  Doc.  97-8540  Filed  4-2-97;  8:45  am) 
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Reports,  Form  ar>d  Recordkeeping 
Requirements;  Agency  Information 
Coilection  Activity  Under  OMB  Review 

agency:  OfBce  of  the  Secretary.  DOT. 
action:  Notice.  ^ 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
SSOlset  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment  based 
on  revisions  to  the  current  collection. 
Four  of  the  several  rules  to  amend  49 
CFR  Part  225.  published  on  December 
23. 1996  (61  FR  67477)  contain 
amendments  to  the  approved 
information  collection  activities,  while 
one  adds  a  new  information  collection 
requirement  The  ICR  describes  the 
natiue  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 


published  on  December  24. 1996  (61  FR, 
page  67869). 

DATES:  Comments  must  be  submitted  on 
or  before  May  5.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Gloria  Swanson  Office  of  Planning  and 
Evaluation  Division.  RRS-21.  Federal 
Railroad  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
(telephone:  (202)  632-3318)  or  Ms.  Mary 
Aim  Johnson,  Office  of  Information 
Technology  and  Productivity 
Improvement,  RAD-20.  Federal 
Railroad  Administration.  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
(telephone:  (202)  632-3226).  (These 
telephone  numbers  are  not  toll-free.) 

SUPPt.EMENTARY  INFORMATION: 

Federal  Railroad  Admuiistration 

Office  of  Safety 

Title:  Accident/Incident  Reporting 
and  Recordkeeping. 

OAffl  No.:  2130-0500. 

Affected  Public:  679rRailroads. 

Abstract:  FRA  uses  this  information  to 
identify  hazardous  conditions 
associated  with  rail  transportation  and 
to  assure  compliance  with  railroad 
safety  laws.  FRA  is  excepting  from  the 
requirements  regarding  an  Internal 
Control  Plan  delineated  in  §  225.33(a)(3) 
through  (a)(10)  the  following:  (i) 
Railroads  that  operate  or  own  track  on 
the  general  railroad  system  of 
transportation  (general  system)  that 
have  15  or  fewer  employees  covered  by 
the  hours  of  service  laws  (49  U.S.C. 
21101-21107)  and  (ii)  railroads  that 
operate  or  own  track  exclusively  off  the 
general  system.  However,  these 
excepted  railroads  must  adopt  and 
comply  with  the  intimidation  and 
harassment  policies  outlined  in ' 
§  225.33(a)  (l)  and  (2).  FRA  has 
developed  model  statements  of  policy 
on  intimidation  and  harassment  to  be 
posted  by  these  excepted  railroads.  2. 


FRA  is  also  excepting  from  the 
recordkeeping  requirements  regarding 
accountable  injuries  and  illnesses  and 
accountable  rail  equipment  accidents/ 
incidents  found  in  §  225.25(a)  through 
the  following  railroads:  (i)  Railroads  that 
operate  or  own  track  on  the  general 
system  that  have  15  or  fewer  employees 
covered  by  the  hours  of  service  laws  (49 
U.S.C.  21101-21107)  and  (ii)  railroads 
that  operate  or  own  track  exclusively  off 
the  general  system.  3.  Further,  FRA  is 
excepting  railroads  that  operate  or  own 
track  exclusively  off  the  general  system 
from  all  the  requirements  of  Part  225  to 
record  or  report  injuries  and  illnesses 
incurred  by  all  classifications  of  persons 
that  result  from  most  non-train 
incidents.  (A  small  subcategory  of  non- 
train  incidents  involving  in-service  on- 
track  equipment  must  continue  to  be 
reported  and  recorded.)  4.  In  order  to 
minimize  the  burden  of  requiring  the 
preparer's  signatiue  on  each  and  every 
monthly  list  of  reportable  injuries  and 
illnesses  to  be  posted  for  each  railroad's 
establishments.  FRA  is  amending 
§  225.25(h)(12j  so  as  to  provide  railroads 
with  an  alternative  to  signing  each 
establishment's  monthly  list. 
Specifically,  the  preparer  of  the  monthly 
list  of  reportable  injuries  and  illnesses 
for  the  railroad  may  instead  sign  a  cover 
sheet  or  memorandum  attaching  the 
monthly  lists  for  each  establishment  for 
that  railroad.  The  cover  sheet 
memorandum  must  list  all  the 
establishments  that  post  the  monthly 
list  of  reportable  injuries  and  illnesses 
and  must  be  signed  by  the  preparer.  5. 
Finally.  FRA  is  amending  §  225.25(h), 
by  adding  §  225.25(h)(15),  to  address 
any  possible  concerns  with  privacy 
rights  of  the  employee  by  providing  that 
the  railroad  is  permitted  not  to  post 
information  on  an  injury  or  illness 
reported  to  FRA.  if  the  employee  who 
incurred  the  injury  or  illness  makes  a 
request  in  writing  to  the  railroad's 


reporting  officer  that  his  or  her 
particular  injury  or  illness  not  be 
posted. 

Burden  Estimate:  The  estimated 
burden  is  63,058  hours  aimually. 

Send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street,  NW.,  Washington,  DC 
20503.  ATTN:  FRA  Desk  Officer. 
Comments  are  invited  on:  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  or  the  Department, 
including  whether  the  infonnation  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC  on  March  28. 
1997. 

Phillip  A.  Leach. 

Clearance  Officer,  United  States  Department 

of  Transportation . 

[FR  Doc.  97-6520  Filed  4-2-97;  8:45  am) 
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Coast  Guard 
[CGO  97-003] 

Additional  Hazards  Study 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Additional  hazards  study: 
Extension  of  comment  period. 

SUMMARY:  The  Coast  Guard  is  extending 
the  comment  period  on  the  Additional 
Hazards  Study  in  order  to  provide  more 
time  for  collection  of  information  for  the 
expert  panel  which  will  consider  the 
hazards  to  marine  transportation  in  and 
around  Puget  Sound. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  April  4, 1997. 
ADDRESSES:  You  may  mail  comments  to 
the  Executive  Secretary.  Marine  Safety 
Council  (G-LRA-2/3406)  (CGD  97-003], 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington.  DC 
20593-001.  or  may  deliver  them  to  room 
3406  at  the  same  address  between  9:30 
a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  project. 
Comments,  and  documents  as  indicated 
iri  this-notice,  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 


U.S.  Coast  Guard  Headquarters,  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  MFORMATION  CONTACT:  LT 
Duane  Boniface,  Human  Element  and 
Ship  Design  Division  (G-MSE-1), 
telephone  202-267-0178,  fax  202-267- 
4816,  email  fldr-he@comdt.uscg.mil. 

SUPPt-EMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  arguments,  concerning 
the  subject  matter  of  this  notice.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
docket  (CGD  97-003).  and  give  the 
reason  for  each  comment,  providing 
specific  examples  whenever  possible. 
Please  submit  two  copies  of  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

Background  and  Purpose 

On  February  18,  1997.  the  Coast 
Guard  published  a  notice  of  initiation  of 
the  Additional  Hazards  Study  and 
request  for  comments  in  the  Federal 
Register  (62  FR  7292).  This  notice 
extends  the  comment  period.  The 
Additional  Hazards  Study  will  use 
infonnation  gathered  at  two  public 
workshops  held  in  Seattle.  Washington 
on  March  6. 1997,  and  collected  from 
other  sources  which  includes  the  public 
comments  to  the  docket.  During  the 
course  of  the  public  workshops,  several 
requests  were  made  to  extend  the  open 
period  of  the  public  docket  to  allow 
workshop  participants  to  submit 
relevant  material  to  the  docket  The 
infonnation  developed  during  the 
workshops,  along  the  information 
submitted  to  the  docket  and  derived 
from  other  sources,  wilFbe  used  by  an 
expert  panel.  The  panel  will  use  the 
information  to  identify  and  rank,  by 
level  of  risk,  the  hazards  related  to  a 
major  spill  of  cargo  or  fuel  oil  by 
commercial  vesseb  transiting  the  study 
area.  The  expert  panel  will  also  identify 
potential  measures  to  decrease  the  risks. 

A  brief  summary  of  tlie  March  6. 1997 
workshops,  which  includes  potential 
hazards,  potential  additional  measures, 
and  attendees,  is  available  by  contacting 
the  person  listed  above  in  FOR  FURTHER 
INFORMATION  CONTACT. 


Dated:  March  27, 1997. 
Edward  L.  Ziff, 

Director  for  Resources  Management. 
(PR  Doc.  97-8523  Filed  4-2-97;  8:45  ami 

BILLMO  COOE  4C10-14-M 

Federal  Aviation  Administration 

RICA,  Inc.;  Free  Right  Steering 
Committee 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Free  Flight  Steering 
Committee  meeting  to  be  held  April  17, 
1997,  from  1:00  p.m.  until  5:00  p.m.  The 
meeting  will  be  held  in  Room  8  ABC  of 
the  Federal  Aviation  Administration, 
800  Independence  Avenue,  S.W., 
Washington,  DC  20591. 

The  agenda  will  be  as  follows:  (1) 
Chairmen's  Introductory  Remarks;  (2) 
Review/Approval  of  Minutes  of 
Previous  Meeting;  (3)  Introduction  of 
the  1997  Free  Flight  Steering  Committee 
Members;  (4)  Presentation  on  Strategic 
Planning  Issues;  (5)  Free  Flight  Select 
Committee  Report;  (6)  Other  Business; 
and  (7)  Date  and  Location  of  Next 
Meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  sfrace  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  DC. 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  March  28. 
1997. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  97-8502  Filed  4-2-97;  8:45  am] 

BILLMQ  CODE  4«1«-1»4I 


Federal  Highway  Administration 

Supplemental  Draft  Environmental 
Impact  Statement:  Savwinah,  Georgia 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplemental  draft  Enviroimiental 
Impact  Statement  (EIS)  will  be  prepared 
for  the  proposed  extension  (phases  m, 
IV,  and  V)  of  the  Harry  S.  Truman 
Parkway.  Savaimah,  Geoi^a. 
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FOR  FURTHER  INFORMATKM  CONTACT: 
Larry  R.  Dreihaup.  P.E.,  Division 
Administrator.  Federal  Highway 
Administration,  61  Forsyth  Street.  SW., 
Suite  17T100.  Atlanta.  Georgia  30303. 
Telephone  (404)  562-3630;  or  David  E. 
Studstill.  State  Environmental/Location 
Engineer,  Georgia  Department  of 
Transportation.  Office  of 
Environmental/Location,  3993  Aviation 
Circle.  Atlanta,  Georgia  30336. 
Telephone  (404)  699-4401. 
SUPPLEMENTARY  lf4FORMATION:  The 
FHWA,  in  cooperation  with  the  Georgia 
Department  of  Transportation  (GDOT). 
will  prepare  a  supplemental  draft  EIS  on 
a  proposal  to  construct  a  four- lane 
limited  access  highway  on  new  location 
from  the  terminus  of  the  existing  Phase 
I  segment  at  Derenne  Avenue  to  the 
Abercom  Street  extension.  The  project 
length  is  approximately  10.3  km.  The 
proposed  project  is  necessary  to  provide 
additional  capacity  to  mitigate 
congestion  for  north-south  traffic  on  the 
east  side  of  Savannah. 

A  draft  EIS  for  this  project  was 
approved  on  February  20,  1997; 
however,  due  to  a  recent  discovery  of  an 
active  bald  eagle's  nest  near  the 
applicant's  preferred  alternate,  a 
supplemental  draft  EIS  will  be  prepared. 
Letters  describing  this  action  and 
soliciting  comments  will  be  sent  to  the 
appropriate  Federal,  State,  and  local 
agencies.  A  public  hearing  will  be  held 
and  a  public  notice  will  be  given  of  the 
time  and  place  of  the  hearing. 
Comments  or  questions  concerning  the 
supplemental  draft  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  Georgia's 
approved  clearinghouse  review  procedures 
apply  to  this  program) 

Issued  on:  March  18,  1997. 
Marvin  Woodward, 

Transportation  Manager,  Atlanta,  Georgia. 
(FR  Doc.  97-«549  Filed  4-2-97;  8:45  am] 
BHJJNQ  OOOC  4t1»-a2-M 


Environmental  Impact  Statement 
Yankton  County,  South  Dakota  and 
Cedar  County,  Nebraska 

AOatCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  bridge  project 
between  Cedar  County,  Nebraska  and 
Yankton  County,  South  Dakota. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  Kosola,  Realty  Officer.  Federal 
Highway  Administration,  Federal 
Building.  Room  220,  100  Centennial 
Mall  North,  Lincoln,  Nebraska  68508, 
Telephone:  (402)  437-5521.  Mr.  Arthur 
Yonkey,  Project  Development  Engineer. 
Nebraska  Department  of  Roads,  P.O.  Box 
94759,  Lincoln,  Nebraska  68509, 
Telephone:  (402)  479-4795.  Mr.  Tim 
Bjomeberg,  Chief  Road  Design  Engineer, 
South  Dakota  Department  of 
Transportation,  "Transportation 
Building,  700  East  Broadway,  Pierre, 
South  Dakota  57501,  Telephone:  (605) 
773-3433. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Nebraska  Department  of  Roads,  the 
South  Dakota  Department  of 
Transportation,  and  the  City  of  Yankton, 
South  Dakota,  will  prepare  an 
environmental  impact  statement  (EIS) 
for  a  proposal  to  construct  a  bridge  over 
the  Missouri  River.  The  proposed 
project  would  connect  Yankton  County, 
South  Dakota  and  Cedar  County, 
Nebraska,  in  the  vinicity  of  Yankton, 
South  Dakota. 

Alternatives  under  consideration 
include:  (1)  taking  no  action;  (2) 
replacing  the  US  81  Bridge  on  the 
existing  alignment;  and  (3)  providing  a 
new  crossing  upstream  or  downstream 
from  the  existing  alignment. 

The  US  81  Bridge  has  been  listed  as 
a  historic  landmark  in  the  National 
Register  of  Historic  Places.  The  existing 
bridge  consists  of  two  concrete  decks; 
the  upper  deck  providing  one  lane  of 
northbound  traffic  into  Yankton  and  the 
lower  deck  serving  one  lane  of 
southbound  traffic  into  Cedar  County, 
Nebraska. 

An  agency  scoping  meeting  was  held 
on  December  10, 1996  and  a  public 
scoping  meeting  is  planned.  A  Draft  EIS 
will  be  prepared  and  a  public  hearing 
will  be  held.  Public  notice  will  be  given 
of  the  public  scoping  meeting  and 
public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  ail  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  or  the 
Nebraska  Deftartment  of  Roads  at  the 
address  provided.. 

(Catalog  of  Federal  Domestic  Assistance 
Project  Number  20.205.  Highway  Planning 
and  C/instruction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 


federal  programs  and  activities  apply  to  this 

program) 

Edward  Kosola, 

Realty  Officer,  Nebraska  Division,  Federal 

Highway  Administration,  Lincoln,  Nebraska. 

(FR  D(x:.  97-8511  Filed  4-2-97;  8:45  am] 

MLUNG  CODE  4910-22-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  97-03;  Notice  2] 

Decision  That  Nonconforming  1987 
and  1988  Toyota  Van  Multl-Purpose 
Passenger  Vehicles  are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1987  and  1988 
Toyota  Van  multi-purpose  passenger 
vehicles  (MPVs)  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1987  and  1988 
Toyota  Van  MPVs  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  vehicles 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1987 
and  1988  Toyota  Van  MPVs).  and  they 
are  capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  This  decision  is  effective  as  of 
April  3. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle.  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to  * 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 


Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Motors  of  Kingsville,  Maryland 
(Registered  Importer  R-90-006) 
petitioned  NHTSA  to  decide  whether 
1987  and  1988  Toyota  Van  MPVs  are 
eligible  for  importation  into  the  United 
States.  NHTSA  published  noUce  of  the 
petition  on  January  27,  1997  (62  FR 
3940)  to  afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS— 7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-200  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
1987  and  1988  Toyota  Van  MPVs  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  substantially 
similar  to  1987  and  1988  Toyota  Van 
MPVs  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  under  49  U.S.C. 
§30115,  and  are  capable  of  being  readily 
altered  to  conform  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

Authority:  49  U.S.C  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  March  27, 1997. 
Mariljmiie  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  97-8522  Filed  4-2-97;  8:45  am) 

BNJJNQ  CODE  4*10-6*-P 
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[Docket  No.  96-129;  Notice  2] 

General  Motors  Corporation;  Grant  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

This  notice  grants  the  application  by 
General  Motors  Corporation  (GM)  of 
Warren,  Michigan,  to  be  exempted  from 
the  notification  and  remedy - 
requirements  of  49  U.S.C.  30118(d),  and 
30120(h)  for  a  noncompliance  with  49 
CFR  571.108,  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  108. 
"Lamps,  Reflective  Devices  and 
Associated  Equipment."  The  basis  of  the 
application  is  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  on  December  18, 1996, 
and  an  opportunity  afforded  for 
comment  (61  FR  66744). 

Paragraph  S5.5.11(a)(2)  of  FMVSS  No. 
108  requires  that  any  pair  of  lamps  on 
the  front  of  a  passenger  car,  *  *   •  other 
than  parking  lamps  or  fog  lamps,  may  be 
wired  to  be  automatically  activated,  as 
determined  by  the  manuifacturer  of  the 
vehicle,  •   *  *  provided  that  each  such 
lamp  is  permanently  marked  "DRL"  on 
its  lens  in  letters  not  less  than  3  mm 
high,  unless  it  is  optically  combined 
with  a  headlamp. 

GM's  description  of  the 
noncompliance  follows: 

GM  recently  discovered  that  the 
combination  park/turn  signal  lamp  for 
the  1997  Pontiac  Firebird  vehicles  had 
been  released  without  the  required 
"DRL"  marking  on  the  face  of  the  lamp. 
The  condition  was  corrected  in 
September  1996.  Approximately  4,500 
vehicles  were  produced  without  "DRL" 
marked  on  the  lamps. 

GM  supported  its  application  for 
inconsequential  noncompliance  with 
the  following  reasons: 

The  park/turn  signal  lamps  meet  all 
substantive  requirements  of  FMVSS  108  for 
all  functions;  the  sole  noncompliance 
concerns  the  marking  on  the  lamps  for  the 
voluntary  DRL  function. 

NHTSA  adopted  a  lens  marking 
requirement  in  the  final  rule  promulgating 
DRL  provisions  because  of  a  concern  that 
state  enforcement  and  vehicle  inspection 
officials  would  not  be  able  to  "distinguish 
between  legal  and  illegal  lamps  and  lamp 
combinations  in  the  absence  of  marking."  58 
Fed.  Reg.  3504  (1993). 

While  NHTSA  adopted  "DRL"  as  the 
required  marking,  it  had  considered  an 
alternate  proposal  to  adopt  the  "Y2" 
identification  code  specified  in  SAE 
Recommended  Practice  J759,  Lighting 
Identification  Code,  January  1995  (SAE  )579). 
The  agency  chose  to  require  the  "DRL" 
marking  apparently  not  because  of  a  state 
inspection  concern,  but  because  the  SAE 
specifications  were  not  identical  to  the 


fiederal  ones.  NHTSA  reasoned  that  "to  adopt 
the  SAE  designation  would  be  inaccurate  and 
confusing  because  it  would  signify  adoption 
of  the  SAE  requirements  •  *  *"  Id. 

In  this  instance,  the  subject  vehicles 
include  the  "Y2"  marking  specified  by  SAE 
J759.  Thus,  while  the  lamps  do  not  meet  the 
explicit  federal  marking  requirements,  they 
do  provide  an  indication  to  state  officials  that 
the  lamps  are  intended  to  be  used  as  DRLs. 
Moreover,  the  concern  expressed  by  NHTSA 
in  the  final  rule  about  the  SAE  designation 
does  not  apply  here  since  the  subject  lamps 
meet  the  substantive  requirements  of  both 
FMVSS  108  and  SAE  J759. 

The  owner's  manual  for  the  Firebird 
explains  that  the  DRL  function  is  provided  by 
the  paric/tum  signal  lamp.  A  state  inspector 
who  is  unclear  about  the  "Ya"  designation 
would  have  alternate  means  of  confirming 
that  the  turn  signal  portion  of  the  lamp 
properly  provides  a  DRL  function. 

The  population  of  subject  vehicles  is  small, 
so  any  confusion  created  by  the  condition 
would  be  minimal. 

GM  is  not  aware  of  any  ctistomer 
complaints  concerning  the  absence  of  the 

"DRL"  mnrlcing 

No  comments  were  received  on  the 
application. 

Discussion  and  Recommendation 

The  agency  has  carefully  reviewed 
GM's  analyses.  Because  the  lens 
marking  requirement  was  initially 
promulgated  by  the  agency  to  enable 
state  enforcement  and  vehicle 
inspection  officials  to  distinguish 
between  legal  and  illegal  lamps  and 
lamp  combinations,  NHTSA  believes 
that  the  omission  of  the  "DRL"  marking 
will  not  compromise  motor  vehicle 
safety  for  the  reasons  expressed  by  GM. 

Accordingly,  for  the  reasons 
expressed  above,  the  petitioner  has  met 
its  burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  to  motor  vehicle  safety, 
and  the  agency  grants  GM's  application 
for  exemption  from  notification  of  the 
noncompliance  as  required  by  49  U.S.C. 
30118  and  from  remedy  as  required  by 
49  U.S.C.  30120.  (49  U.S.C.  30118, 
30120;  delegations  of  authority  at  49 
CFR  1.50  and  501.8.) 

Issued  on:  March  31, 1997. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  97-8537  Filed  4-2-97;  8:45  am) 
BMJJNQ  CODE  4ai»-6»-P 
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Research  and  Special  Programs 
Administration 

[Preemption  Determtnatton  No.  PO-12(R) 
(DoctMt  No.  P0A-13(R))] 

New  York  Department  of 
Environmental  Conservation 
Requirements  on  the  Transfer  arKi 
Storage  of  Hazardous  Wastes 
Incidental  to  Transportation 

AGENCY:  Research  and  Special  Programs 
AdministraUon  (RSPA),  DOT. 
ACTKM:  Decision  on  petition  for 
reconsideration  of  administrative 
detennination  of  preemption. 

PEimONER:  New  York  State  Department 
of  Environmental  Conservation 
(NYDEC). 

STATE  LAWS  AFFECTED:  New  York  Codes, 
Rules  and  RegulaUons  (NYCRR).  Title  6. 
Section  372.3(a)(7). 
APPLICABLE  FEDERAL  REQUIREMENTS: 
Federal  hazardous  material 
transportation  law,  49  U.S.C.  5101  et 
seq.,  and  the  Hazardous  Materials 
Regulations  (HMR),  49  CFR  parts  171- 
180. 

MOOES  AFFECTED:  Highway  and  Rail. 
SUMMARY:  h)  response  to  NYDEC's 
petition  for  reconsideration,  RSPA  is 
modifying  its  December  6,  1995 
administrative  determination 
concerning  the  requirement  in  6  NYCRR 
372.3(a)(7)(iii)  for  secondary 
containment  at  a  transfer  facility  where 
hazardous  wastes  are  transferred 
between  vehicles  or  temporarily  stored. 
RSPA  had  determined  that  this 
requirement  was  an  obstacle  to  the 
accomplishment  of  the  HMR's 
provisions  on  packaging  and 
segregation.  On  reconsideration,  RSPA 
now  ftnds  that  there  is  insufficient 
information  from  which  to  determine 
whether  this  requirement,  as  enforced 
and  applied,  is  an  obstacle  to  the 
accomplishment  and  carrying  out  of 
Federal  hazardous  material 
transportation  law  and  the  HMI^ 

RSPA  affirms  its  prior  detennination 
that  Federal  hazardous  material 
transportation  law  preempts  subsections 
(i)  and  (ii)  of  6  NYCRR  372.3(a)(7)  that 
(1)  prohibit  transporters  from 
repaclLaging  hazardous  wastes 
"incidental  to  transport,"  and  (2) 
require  an  indication  on  the  manifest  of 
a  transfer  of  hazardous  wastes  between 
vehicles  of  the  same  transporter. 

This  decision  constitutes  RSPA's  final 
action  on  the  September  1993 
application  for  a  preemption 
determination  filed  by  the  Chemical 
Waste  Transportation  Institute  (CWTI). 
Any  party  who  submitted  comments  in 
Docket  No.  PDA-13(R)  (including  the 


applicant)  may  seek  judicial  review 
within  60  days  of  this  decision. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frazer  C.  Hilder.  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington.  DC  20590-0001,  telephone 
202-366-4400. 

SUPPLEMENTARY  INFORMATION: 

I.  Bacliground 

In  September  1993,  CWTI  applied  for 
a  determination  that  Federal  hazardous 
Alaterial  transportation  law  preempted 
nine  specific  NYDEC  requirements. 
These  requirements  imposed  conditions 
on  the  transfer  and  storage  of  hazardous 
wastes  "incidental  to  transport"  that,  if 
complied  with,  exempted  a  transporter 
from  having  to  obtain  the  separate 
permit  required  for  hazardous  waste 
treatment,  storage  and  disposal  (TSD) 
facilities. 

In  amendments  that  took  efi^ect  in 
January  1995,  NYDEC  eliminated  or 
modified  six  of  the  challenged 
requirements,  including  those  allowing 
storage  only  at  a  facility  owned  by  the 
transporter,  limiting  storage  to  five  days, 
and  requiring  daily  inspections  and  a 
log  of  shipments  and  receipts. 
Following  these  amendments,  the  only 
requirements  originally  challenged  in 
CWTI's  application  that  remained  in 
effect  were: 

(1)  A  prohibition  against 
"consolidation  or  transfer  of  loads 

*   *   *  by  repackaging  in,  mixing,  or 
pumping  from  one  container  or 
transport  vehicle  into  another."  6 
NYCRR  372.3(a){7Ki). 

(2)  A  requirement  to  indicate  on  the 
hazardous  waste  manifest  any  "transfer 
of  hazardous  waste  from  one  vehicle  to 
another."  6  NYCRR  372.3(a)(7)(ii). 

(3)  A  requirement  that  the  transfer  or 
storage  area  where  containers  of 
hazardous  waste  are  transferred  from 
one  vehicle  to  another,  or  unloaded  for 
temporary  storage,  "must  be  designed  to 
meet  secondary  contaiiunent 
requirements"  set  forth  in  6  NYCRR 
373-2.9(f).  6  NYCRR  372.3(a)(7)(iii). 

On  December  6.  1995,  RSPA 
published  in  the  Federal  Register  its 
determination  that  Federal  hazardous 
material  transportation  law  preempts 
these  three  requirements.  PD-12(R), 
New  York  Department  of  Environmental 
Conservation  Requirements  on  the 
Transfer  and  Storage  of  Hazardous 
Wastes  Incidental  to  Transportation,  60 
FR  62527.  RSPA  foimd  that  the 
repackaging  protiibition  is  preempted 
because  it  is  not  substantively  the  same 
as  provisions  in  the  HMR  concerning 
the  packing,  repacking,  and  handling  of 


hazardous  material,  and  that  the 
manifest  requirement  is  preempted 
because  it  is  not  substantively  the  same 
as  the  HMR's  requirements  for  the 
preparation,  contents,  and  use  of 
shipping  documents  related  to 
hazardous  material.  RSPA  also 
concluded  that  the  secondary 
containment  requirement  is  preempted 
as  an  obstacle  to  the  accomplishment 
and  carrying  out  of  the  HMR's 
provisions  on  packaging  and 
segregation.  (RSPA  did  not  address  one 
additional  restriction  added  in  NYDEC's 
amendments  that  took  effect  in  January 
1995 — that  a  transfer  facility  not  be 
located  on  the  site  of  a  commercial  TSD 
facility — because  neither  CWTI  nor  any 
other  party  discussed  the  effect  of  this 
restriction  on  hazardous  waste 
transporters  or  argued  that  it  is 
preempted  by  49  U.S.C.  5125.) 

In  Part  II  of  its  decision,  RSPA 
discussed  the  applicability  of  Federal 
hazardous  material  transportation  law  to 
the  transportation  of  hazardous  wastes 
and  the  standards  for  making 
determinations  of  preemption.  60  FR  at 
62529-62532.  As  explained  there, 
unless  DOT  grants  a  waiver  or  there  is 
specific  authority  in  another  Federal 
law,  a  State  (or  other  non-Federal) 
requirement  is  preempted  if: 
— It  is  not  possible  to  comply  with  both 
the  State  requirement  and  a 
requirement  in  the  Federal  hazardous 
material  transportation  law  or 
regulations; 
— The  State  requirement,  as  applied  or 
enforced,  is  an  "obstacle"  to  the 
accomplishing  and  carrying  out  of  the 
Federal  hazardous  material 
transportation  law  or  regulations;  or 
— The  State  requirement  concerns  a 
"covered  subject"  and  is  not 
"substantively  the  same  as"  a 
provision  in  the  Federal  hazardous 
material  transportation  law  or 
regulations.  Among  the  five  covered 
subjects  are  (1)  the  "packing, 
repacking  [and]  handling  *   *   *  of 
hazardous  material,"  and  (2)  the 
"preparation,  execution,  and  use  of 
shipping  documents  relating  to 
hazardous  material"  including 
requirements  related  to  the  contents 
of  those  documents. 
See  49  U.S.C.  5125  (a)  ft  (b).  These 
preemption  provisions  stem  from 
congressional  findings  that  State  and 
local  laws  which  vary  from  Federal 
hazardous  material  transportation 
requirements  can  create  "the  potential 
for  unreasonable  hazards  in  other 
jurisdictions  and  confounding  shippers 
and  carriers  which  attempt  to  comply 
with  multiple  and  conflicting  •   *  • 
regulatory  requirements,"  and  that 


safety  is  advanced  by  "consistency  in 
laws  and  regulations  governing  the 
transportation  of  hazardous  materials." 
Pub.  L.  101-615  §§  2(3)  &  2(4),  104  Stat. 
3244. 

Within  the  20-day  time  period 
provided  in  49  CFR  107.211(a),  NYDEC 
filed  a  petition  for  reconsideration  of 
PD-12(R).  NYDEC  certified  that  it  had 
mailed  a  copy  of  its  petition  to  CWTI 
and  all  others  who  had  submitted 
comments.  Responses  to  NYDEC's 
petition  for  reconsideration  were 
submitted  by  the  Association  of  Waste 
Hazardous  Materials  Transporters 
(AWHMT),  the  Hazardous  Materials 
Advisory  Council  (HMAC),  and  CWTI.' 

n.  Petition  for  Reconsideration 

In  its  petition,  NYDEC  contends  that 
its  repackaging  prohibition  and  its 
requirement  for  additional  information 
on  the  manifest  are  not  substantively 
different  from  requirements  in  the  HMR. 
It  states  that  its  prohibition  "against 
commingling  of  wastes  does  in  fact 
conform  significantly  to  the  federal 
prohibitions  against  transferring 
hazardous  materials  from  one  container 
to  another."  NYDEC  claims  to  find 
consistency  between  its  absolute 
prohibition  against  transferring  wastes 
from  one  container  to  another  and 
specific  provisions  in  the  HMR 
forbidding  combinations  of  hazardous 
materials  that  cause  unsafe  conditions, 
h  argues  that  the  prohibition  in  49  CFR 
177.834(h)  against  tampering  with 
containers  of  hazardous  materials  makes 
it  "clear"  that  transporters  are  not  to  do 
"anything  that  could  undermine  the 
integrity  of  the  container  *   *   *  until  it 
reaches  its  'billed  destination.' " 
According  to  NYDEC,  its  repackaging 
prohibition  and  manifest  requirement 
are  both  necessary  to  "preserve  the 
integrity  of  the  generator  accountability 
concept"  and  are  "appropriate  for  the 
protection  of  public  health  and  the 
environment,  and  preventing  releases, 
the  mixing  of  incompatible  materials 
and  deliberate  'cocktailing.' " 

NYDEC  states  that  its  requirement  to 
indicate  any  transfer  of  hazardous  waste 
from  one  vehicle  to  another  is  not 
significant  because  it  is  simply 
"additional  information  that  can  neither 
be  viewed  as  a  significant  alteration  nor 


'  RSPA  has  considered  CWTI's  cotnmenls.  even 
though  submitted  after  the  20-day  deadline,  under 
a  policy  similar  to  that  applied  in  rulemaking 
procee<lings.  See  49  CFR  106.23  ("Late  filed 
comments  are  considered  so  far  as  practicable.") 
CWn  states  that  It  did  noh«ceive  a  copy  of 
NYDEC's  petition  for  reconsideration  directly  from 
NYDEC,  and  that  bad  weather  further  delayed  its 
preparation  of  responding  comments.  Under  all  the 
circumstances,  including  the  absence  of  any 
apparent  prejudice  to  NYDEC.  it  is  appropriate  to 
consider  the  comments  submitted  by  CWTI. 


as  a  burden  upon  the  transporter."  It 

argues  that  the  uniform  hazardous  waste 

manifest  required  by  the  HMR  "is  not 

integral  to  transportation;  it  is  simply 

paperwork"  and  only  EPA  has  the 

authority  "to  determine  issues  that  arise 

from  the  manifesting  of  hazardous  waste 
*  •   **> 

NYDEC  also  argues  that  its 
"regulation  pertaining  to  secondary 
containment  is  consistent  with  and 
complementary  of  the  HMR  *  *  *"and 
does  not  create  "confusion"  or 
"fhistrate  Congress'  goal."  It  states  that 
"RSPA  has  not  satisfied  its  burden  of 
establishing  that  the  New  York 
Regulation  poses  an  obstacle  to  the 
accomplishment  and  carrying  out  of  the 
HMR,"  and  points  to  EPA's  containment 
requirements  applicable  to  the  storage  of 
used  oil  and  wastes  containing 
polychlorinated  biphenyls  (PCBs)  at 
transfer  facilities. 

More  generally,  NYDEC  states  that  its 
regulations  should  not  be  found  to  be 
preempted  because  they  advance  safety 
in  the  transportation  of  hazardous 
wastes  as  well  as  "generator 
accountability,  a  central  *  •   *  concept" 
of  the  ResotiTce  Conservation  and 
Recovery  Act  (RCRA),  42  U.S.C.  6921  et 
seq.,  and  the  Comprehensive 
Environmental  Response, 
Compensation,  and  LiabiUty  Act 
(CERCLA).  42  U.S.C.  9601  et  seq. 
According  to  NYDEC.  its  "requirements 
at  issue  are  expressly  contemplated  by 
RCRA."  It  declares  that,  because 
"Congress  did  not  intend  to  preempt 
states  from  enacting  their  own 
hazardous  waste  requirements  pursuant 
to  RCRA,"  RSPA  lacks  authority  to  find 
that  New  York's  regulation  are 
preempted.  It  asserts  that  only  "EPA, 
not  DOT,  is  the  appropriate  venue  for 
resolving"  whether  States  may  impose 
additional,  nonuniform  requirements  on 
transporters  of  hazardous  waste.  NYDEC 
also  states  that,  "in  the  absence  of 
federal  regulation,  a  federal  statutory 
pohcy  of  national  uniformity  does  not 
preclude  state  regulation,"  and  asserts 
that  RSPA  has  improperly  applied  the 
statutory  standard  to  find  "preemption 
of  the  entire  field"  of  State  regulations 
on  hazardous  waste  transporters. 

III.  Discussion 

A.  Repackaging  Prohibition 

RSPA's  December  1995  determination 
noted  that  "the  HMR  do  not  contain  any 
general  prohibition  against  the  transfer 
of  hazardous  material  fix)m  one 
container  to  another,  or  the  combination 
of  commodities  in  the  same  packaging." 
60  FR  at  62534.  RSPA  further  explained 
that  the  HMR's  specific  prohibitions 
against  tampering  with  a  container  of 


hazardous  materials,  or  combining 
hazardous  materials  that  would  cause 
an  unsafe  condition,  are  substantively 
different  from  New  York's  absolute 
prohibition  against  repackaging 
hazardous  wastes.  60  FR  at  62536. 
NYDEC  has  never  challenged  the 
statement  in  CWTI's  application  that 
combining  the  contents  of  several 
smaller  containers  of  hazardous  waste 
into  a  bulk  packaging  achieves 
"efficiencies  in  transportation  that 
promote  safety"  by  reducing  the  overall 
risks  that  are  generally  associated  with 
a  greater  number  of  smaller  packagings. 
Nor  did  NYDEC  respond  to  the 
comments  discussed  in  the  December 
1995  determination  that  repackaging 
promotes  safety  when  shipments  of 
hazardous  wastes  are  transferred 
between  trucks  and  railroads.  60  FR  at 

62535.  As  RSPA  noted,  in  1980,  EPA 
disclaimed  any  intention  of 
discouraging  intermodal  (truck  to  rail) 
transfers  of  hazardous  wastes.  60  FR  at 

62536.  Yet,  the  restriction  in  6  NYCRR 
372.3(a)(7)(i)  completely  forbids 
transferring  hazardous  wastes  from  one 
bulk  packaging  to  another  (e.g.,  between 
cargo  tank  motor  vehicles  and  rail  tank 
cars),  and  it  also  prevents  the  combining 
(or  bulking)  of  identical  wastes  from  the 
same  generator  [e.g.,  transferring  the 
contents  of  numerous  55-gallon  drums 
into  a  single  cai;go  tank).  Safe 
transportation  of  hazardous  wastes  is 
not  furthered  by  a  repackaging 
prohibition  that  is  substantively 
different  from  the  HMR's  requirements 
for  packing,  repacking,  and  handling 
hazardous  materials. 

The  comments  of  NYDEC  and  other 
States  also  failed  to  support  the  claim 
that  "generator  accountability"  would 
be  fhistrated  without  the  requirements 
found  preempted,  including  NYDEC's 
repackaging  prohibition.  Indeed,  EPA's 
regulations  specify  that,  when  a 
transporter  commingles  wastes  of 
different  DOT  shipping  descriptions,  it 
makes  itself  accountable  for  complying 
with  all  generator  requirements.  40  CFR 
263.10(c)(2). 

Because  this  prohibition  against  the 
transfer  or  repackaging  of  hazardous 
wastes  is  not  substantively  the  same  as 
the  HMR's  requirements  for  "the 
packing,  repacking,  [and]  handling"  of 
hazardous  material,  6  NYCRR 
372.3(a)(7)(i)  is  preempted  by  49  U.S.C. 
5125(b)(1). 

B.  Manifest  Entry  for  Transfer  Between 
Vehicles 

In  its  December  1995  determination, 
RSPA  referred  to  EPA's  development  of 
a  manifest  system  which  would  "allow 
'the  regulated  community  to  adapt  its 
present  practices,  notably  EXDT's 
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requirement  for  shipping  papers,  to 
accommodate  the  new  EPA 
requirements."  "  60  FR  at  62538,  quoting 
firom  49  FR  at  10490.  EPA's 
requirements  for  a  manifest,  in  40  CFR 
Parts  262  and  263.  specifically  apply 
when  hazardous  wastes  are  being 
transported  or  offered  for  transportation. 
The  HMR  explicitly  provide  that  the 
EPA  hazardous  waste  manifest  may  be 
used  as  the  DOT  shipping  paper  (so  long 
as  the  manifest  contains  the  information 
required  by  DOT),  49  CFR  172.205(h). 
and  shipping  papers  "includ[e] 
hazardous  waste  manifests."  49  CFR 
171.3(c)(3).  RSPA  has  previously  found 
that  requirements  affecting  a  hazardous 
waste  manifest  are  ones  that  concern  a 
"covered  subject"  in  49  U.S.C. 
5125(b)(1).  PI>-2(R).  Illinois 
Environmental  Protection  Agency's 
Uniform  Hazardous  Waste  Manifest.  58 
FR  11176, 11182  (Feb.  23, 1993).  The 
hazardous  waste  manifest  is  clearly 
integral  to  transportation,  contrary  to 
NYDEC's  assertions. 

A  uniform  hazardous  waste  manifest 
was  implemented  in  1984  because  of  the 
burden  caused  by  the  "proliferation  of 
manifests  [when)  various  States  decided 
to  develop  and  print  their  own  forms." 
49  FR  10490.  Given  the  number  of 
States  and  other  jurisdictions  that 
regulate  hazardous  waste,  additional 
and  conflicting  requirements  in  this  area 
are,  by  their  very  nature,  more  than  an 
"(elditorial  or  other  similar  de  minimis" 
change.  49  CFR  107.202(d),  and 
sufficient  to  create  confusion  and 
reduce  safety  in  the  transportation  of 
hazardous  materials.  For  this  reason, 
RSPA  disagrees  with  NYDEC's 
conclusory  statements  that  its 
requirement  to  indicate  a  transfer  of 
hazardous  waste  between  vehicles  is  not 
a  "significant  alteration  nor  a  burden 
upon  the  transporter." 

Because  the  requirement  to  indicate 
on  the  manifest  any  transfer  of 
hazardous  waste  from  one  vehicle  to 
another  is  not  substantively  the  same  as 
the  HMR's  requirements  for  "the 
preparation,  execution  and  use  of 
dociunents  related  to  hazardous 
material  and  requirements  related  to  the 
•   •   •  contents  *   *   *  of  those 
documents,"  6  NYCRR  372.3(a)(7)(ii)  is 
preempted  by  49  U.S.C.  5125(b)(1). 

C.  Secondary  Containment 

In  its  December  1995  determination, 
RSPA  analyzed  NYDEC's  requirement 
for  secondary  containment  under  the 
obstacle  test  in  49  U.S.C.  5125(a)(2).  It 
noted  that  the  HMR  focus  on  the 
suitability  of  the  container  to  contain 
hazardous  material  during 
transportation  and  proper  handling 
practices;  the  HMR  do  not  contain  any 


requirements  concerning  the  physical 
design  or  construction  of  fixed  facilities 
where  transporters  may  exchange 
hazardous  materials  between  vehicles, 
including  intermodal  operations.  60  FR 
at  62539.  RSPA  also  rejected  NYDEC's 
argiunents  that  its  requirement  for 
secondary  contairunent  at  a  fixed 
transfer  facility  is  not  a  "transportation 
issue."  RSPA  explained  that 
"transportation-related  loading, 
unloading,  and  storage  of  hazardous 
materials  (are)  within  the  scope  of 
Federal  hazardous  material 
transportation  law.  including  the 
preemption  provisions  in  49  U.S.C. 
5125."  Id.  at  62541.  Based  largely  on  its 
earlier  decision  in  IR-28.  San  Jose. 
California;  Restrictions  on  Storage  of 
Hazardous  Materials,  55  FR  8884,  8893 
(Mar.  8,  1990).  appeal  dismissed  as 
moot,  57  FR  41165  (Sept.  9.  1992), 
RSPA  found  that  NYDEC's  "secondary 
containment  requirement  creates 
confusion  as  to  requirements  in  the 
HMR  and  increases  the  likelihood  of 
noncompliance  with  the  HMR."  Id.  at 
62542. 

In  response  to  NYDEC's  petition, 
RSPA  has  reexamined  the  grounds  for 
its  decision  in  IR-28,  and  it  has 
reviewed  CWTI's  application  and  all  the 
comments  submitted.  The  specific  San 
Jose  storage  requirements  found 
preempted  in  IR-28  were  broader  than 
NYDEC's  secondary  containment 
requirement,  because  San  Jose  applied 
both  a  subjective  secondary 
containment  standard  and  provisions 
for  separation  (or  segregation)  of 
different  classes  of  hazardous  materials. 
State  or  local  segregation  requirements 
that  differ  from  those  in  the  HMR,  at  49 
CFR  177.848,  affect  the  handling  of 
every  container  of  hazardous  material  at 
a  transfer  facility;  they  invariably  create 
confusion  and  complicate  compliance 
with  the  Federal  requirements. 
Moreover,  no  one  disputed  the  effect  of 
the  San  Jose  storage  requirements 
which,  according  to  the  applicant  in  IR- 
28. 

Would  force  it  to  transfer  its  hazardous 
materials  operations  to  its  Oakland  facility, 
thereby  causing  transportation  of  larger 
quantities  of  hazardous  materials  for  greater 
distances,  as  well  as  greater  stockpiling  of 
hazardous  materials  by  businesses  in  San 
)ose  which  could  not  be  as  quickly  served  as 
they  presently  are. 

55  FR  at  8889.  Thus,  it  may  be  too  broad 
to  read  IR-28  as  finding  that  any  non- 
Federal  requirement  for  secondary 
containment  at  a  transfer  facility  is 
uimecessary  and  an  obstacle  to  the 
accomplislunent  and  carrying  out  of  the 
HMR. 

RSPA  agrees  with  CWTI  that 
packaging  standards  are  fundamental  to 


the  HMR;  a  rule  of  general  applicability 
is  that  any  packaging  used  for 
transporting  hazardous  waste  (or  other 
hazardous  material)  must  be  "designed, 
constructed,  maintained,  filled,  its 
contents  so  limited,  and  closed,  so  that 
under  conditions  normally  incident  to 
transportation  •   •   *  there  will  be  no 
identifiable*   •   *  release  of  hazardous 
materials."  49  CFR  173.24(b)(1) 
(emphasis  supplied).  Nonetheless,  some 
releases  do  occur,  from  mishandling  of 
packages  or  other  circumstances. 
Moreover,  New  York's  secondary 
containment  requirement  must  be 
considered  applicable  to  situations 
when  containers  are  being  opened  as 
part  of  consolidation  or  bulking 
operations,  because  the  prohibition 
against  repackaging  in  6  NYCRR 
372.3(a)(7)(i)  has  been  found  to  be 
preempted.  The  opening  of  containers 
and  transfer  of  their  contents  was  not 
considered  in  IR-28. 

CWTI  appears  to  acknowledge  that 
some  containment  measures  are 
desirable;  it  states  that,  "in  practice, 
industry  conducts  activities  associated 
with  loading,  unloading  and  storage  of 
waste  hazardous  materials  in 
transportation  on  imp)ervious  surfaces." 
This  limits  the  issue  to  whether  the 
specific  conditions  mandated  by 
NYDEC  are  an  obstacle  to  the  HMR. 
Although  CWTI  argues  that  "sloping 
and  spill/runoff  containment  are 
uiuiecessary,"  and  increase  the 
"likelihood  of  shipment  delay,"  there  is 
insufficient  evidence  that  New  York's 
particular  secondary  containment 
requirement,  considered  separately  from 
the  preempted  prohibition  against 
repackaging,  actually  causes  delays  or 
diversions  in  shipments  of  hazardous 
waste. 

Some  motor  carriers  stated  only 
generally  that  they  did  not  transfer 
hazardous  wastes  from  one  vehicle  to 
another,  or  store  them  temporarily  at  a 
transfer  facility,  because  of  the  existence 
of  the  NYDEC  requirements  (including 
those  repealed  or  modified  in  January 
1995).  See  the  affidavits  of  officers  of 
Autumn  Industries,  Inc.  and  J.B.  Hunt 
Special  Commodities,  Inc..  filed  with 
CWTI's  March  11.  1994  comments. 
Others,  such  as  Dart  Trucking  Company 
and  Nortru.  Inc.,  stated  that  they  did  not 
conduct  transfer  operations  because 
they  did  not  own  a  transfer  facility 
within  the  State  of  New  York  (although 
Dart  did  mention  that  NYDEC's 
secondary  contairunent  requirement 
kept  it  from  transbrring  containers  of 
hazardous  waste  between  vehicles).  The 
Association  of  American  Railroads 
concluded  that  NYDEC  was  not 
applying  its  "storage  requirements"  to 
rail  yards,  because  "[a]  rail  car  moving 


from  origin  to  destination  caimot  be  in 
a  'contairunent  system'  having 
'sufficient  capacity  to  contain  10 
percent  of  the  volume  of  containers  or 
the  volume  of  the  largest  container, 
whichever  is  greater.' " 

On  reconsioeration,  these  limited 
comments  do  not  support  a  finding  that 
NYDEC's  secondary  contairunent 
requirement,  as  applied  and  enforced, 
causes  the  imnecessary  delays  in 
transportation  of  hazardous  materials 
and  creates  the  very  "potential  for 
unreasonable  hazards  in  other 
jurisdictions,"  about  which  Congress 
expressed  its  concerns.  See  60  FR  62530 
(quoting  Pub.  L.  sec.  2(3),  104  StaL 
3244).  In  the  absence  of  more  specific 
evidence  of  the  effects  of  this 
requirement  on  the  transportation  of 
hazardous  waste,  including  the 
repackaging  and  consolidation  of 
wastes,  there  is  not  sufficient 
information  to  make  a  finding  that  this 
requirement  is  an  obstacle  to 
accomplishing  and  carrying  out  the 
Federal  hazardous  material 
transportation  law  and  the  HMR.  For 
this  reason,  RSPA  withdraws  that  part 
of  the  December  1995  determination 
that  Federal  hazardous  material 
transportation  law  preempts  6  NYCRR 
372.3(a)(7)(iil). 

D.  RSPAs  "Authority"  To  Issue 
Preemption  Determinations 

RSPA  has  already  considered,  and 
specifically  rejected,  arguments  that  it 
has  no  authority  to  find  that  NYDEC's 
regulations  are  preempted.  60  FR  at 
62532,  62533-34.  As  AWHMT  points 
out  in  its  comments,  EPA  has  stated  that 
the  rules  and  regulations  of  EPA  and 
DOT  with  respect  to  the  standards  for 
transporters  of  hazardous  waste  are 
"interrelated."  EPA  Final  Rule, 
Standards  Applicable  to  Transporters  of 
Hazardous  Waste,  45  FR  12737,  12738 
(Feb.  26,  1980).  RCRA  itself  mandates 
that  EPA's  regulations  on  hazardous 
waste  transporters  must  be  consistent 
with  the  HMR,  42  U.S.C.  6923(b),  and 
the  two  agencies  "worked  together  to 
develop  standards  for  transporters  of 
hazardous  waste  in  order  to  avoid 
conflicting  requirements."  40  CFR 
263.10,  note.  Accordingly,  except  for 
bulk  shipments  by  water,  a  hazardous 
waste  transporter  who  obtains  an  EPA 
identification  number  and  fulfills  any 
clean-up  responsibilities  will  be  in 
compliance  with  EPA's  transporter  rules 
if  it  "meets  all  applicable  requirements 
of  the  HMR.  Id.  To  further  ensure 
compatibility,  EPA  also  requires  that  a 
generator  who  transports  hazardous 
waste  off-site  (or  offers  hazardous  waste 
for  transportation)  must  comply  vrith 
DOT'S  requirements  on  packaging, 


labeling,  marking,  and  placarding.  40 
CFR  262.30,  262.31,  262.32,  262.33. 

EPA  has  explicitly  stated  that  it  does 
not  consider  issues  of  preemption  luider 
49  U.S.C.  5125  when  it  approves  a  State 
hazardous  waste  program.  See  the 
discussion  in  PD-12(R),  60  FR  at  62534. 
Accordingly,  RSPA  cannot  accept 
NYDEC's  assertion  that  its  challenged 
requirements  "are  expressly 
contemplated  by  RCRA."  Moreover, 
NYDEC's  requirement  for  a  transporter 
to  indicate  on  the  manifest  any  transfer 
of  hazardous  waste  (between  the  same 
transporter's  own  vehicles)  appears 
inconsistent  with  EPA's  regulation  that: 
"No  State,  however,  may  impose 
enforcement  sanctions  on  a  transporter 
during  transportation  of  the  shipment 
for  failure  of  the  [manifest]  form  to 
include  preprinted  information  or 
optional  State  information  items."  40 
CFR  271.10(h)(3).  EPA  has  also 
explained  that  "States  through  which 
hazardous  waste  shipments  pass  are  not 
allowed  to  place  additional  information 
requirements  on  the  transporter  as  a 
condition  of  transportation."  EPA  Final 
Rule,  Hazardous  Waste  Management 
System,  49  FR  10490,  10495  (Mar.  20, 
1984). 

RSPA  also  disagrees  with  NYDEC's 
overall  conclusion  that  the  decision  in 
PD-12(R)  sacrifices  safety  "in  the  name 
of  uniformity."  As  HMAC  points  out, 
luiiformity  of  hazardous  materials 
regulations  and  safety  are  not 
conflicting  goals.  Rather.  Congress  has 
specifically  found  that,  "consistency  in 
laws  and  regulations  governing  the 
transportation  of  hazardous  materials  is 
necessary  and  desirable."  Id.  (quoting 
Pub.  L.  101-615  sec.  2(4)).  AWHMT 
represents  that  19  different  States, 
including  New  York,  enforce  hazardous 
waste  transfer  facility  requirements  that 
differ  from,  or  add  to,  the  Federal 
standards.  Local  governments  and 
Indian  tribes  often  impose  their  own 
requirements,  all  in  the  name  of  safety. 
E.g.,  IR-32,  Montevallo,  Alabama, 
Ordinance  on  Hazardous  Waste 
Transportation,  55  FR  36738  (Sept  6, 
1990);  Public  Serv.  Co.  of  Colorado  v. 
Shoshone-Bannock  Tribes,  30  F.3d  1203 
(9th  Cir.  1994)  (tribal  ordinance 
regulating  shipment  of  spent  nuclear 
fuel).  However,  these  separate  non- 
Federal  requirements  do  not  advance 
overall  safety  when  they  require 
shippers  £md  carriers  to  ascertain, 
understand,  and  comply  with  additional 
conditions  appUcable  in  the  many 
jurisdictions  through  which  a  hazardous 
materials  shipment  may  be  transported. 
Less  safety,  rather  than  more,  is  die 
result  when  shipp>ers  and  carriers  then 
fail  to  comply  with  the  HMR,  choose 
longer  routes  to  avoid  a  jurisdiction 


with  additional  requirements,  or  do 
both. 

IV.  Ruling 

For  the  reasons  set  forth  above, 
NYDEC's  petition  for  reconsideration  is 
denied  with  respect  to  6  NYCRR 
372(a)(7)  (i)  and  (ii).  This  decision 
incorporates  and  reaffirms  the 
determination  that  Federal  hazardous 
material  transportation  law  preempts 
subsection  372.3(a)(7)(i),  prohibiting  the 
repackaging  of  hazardous  wastes, 
because  it  concerns  the  packing, 
repacking  and  handling  of  hazardous 
materials  and  is  not  substantively  the 
same  as  the  HMR,  and  subsection 
372.3{a)(7)(ii),  requiring  an  indication 
on  the  manifest  of  a  transfer  of 
hazardous  wastes  between  vehicles, 
because  it  concerns  the  preparation,  use 
and  contents  of  shipping  documents 
related  to  hazardous  material  and  is  not 
substantively  the  same  as  the  HMR.  49 
U.S.C.  5125(b)(1)  (B)  and  (C). 

NYDEC's  petition  for  reconsideration 
is  granted  with  respect  to  6  NYCRR 
372(a)(7)(iii).  Because  there  is 
insiifficient  information  that  this 
requirement,  as  enforced  and  applied,  is 
an  obstacle  to  accomplishing  and 
carrying  out  the  Federal  hazardous 
material  transportation  law  and  the 
HMR,  RSPA  makes  no  determination 
whether  49  U.S.C.  5125(a)(2)  preempts 
NYDEC's  requirement  for  secondary 
containment  at  a  transfer  facility  where 
hazardous  wastes  are  stored  or 
transferred. 

V.  Final  Agency  Action 

In  accordance  with  49  CFR 
107.211(d),  this  decision  constitutes 
RSPA's  final  agency  action  on  CWTI's 
application  for  a  determination  of 
preemption  as  to  the  NYDEC  transfer 
and  storage  requirements  in  6  NYCRR 
372.3(a)(7).  Any  party  to  this  proceeding 
"may  bring  a  civil  action  in  an 
appropriate  district  court  of  the  United 
States  for  judicial  review  of  [this] 
decision  •   *  *  not  later  than  60  days 
ahet  the  decision  becomes  final."  49 
U.S.C.  5125(f). 

Issued  in  Washington,  DC,  on  March  26, 
1997. 

AlanL  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

(FR  Doc.  97-8553  Filed  4-2-97;  8:45  am) 
aiujNQ  oooE  4*io-ao-p 


15974 


Federal  Register  /  Vol.  62.  No.  64  /  Thursday,  April  3,  1997  /  Notices 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4782 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTKW:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportuAity  to  comment  on  proposed 
and/or  continuing  informatioii 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4782.  Employee  Moving  Expense 
Information. 

DATES:  Written  comments  should  be 
received  on  or  before  June  2, 1997  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Employee  Moving  Expense 
Information. 

OMB  Number:  1545-0182. 

Fonn  Number:  4782. 

Abstract:  26  CFR  31.6051-l(e) 
requires  employers  to  give  employees  a 
statement  showing  a  detailed 
breakdown  of  reimbursements  or 
payments  of  moving  expenses.  The 
information  is  used  by  employees  to 
figure  their  moving  expense  deduction 
on  their  income  tax  rettim. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  State  or  local 
governments. 

Estimated  Number  of  Respondents: 
1,039,500. 

Estimated  Time  Per  Respondent:  4  hr. 
23  min. ' 

Estimated  Total  Annual  Burden 
Hours:  4.565.254 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 


by  this  notice:  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection  of 
information  displays  a  valid  OMB 
control  number.  Books  or  records 
relating  to  a  collection  of  information 
must  be  retained  as  long  as  their 
contents  may  become  material  in  the 
administration  of  any  internal  revenue 
law.  Generally,  tax  returns  and  tax 
return  information  are  confidential,  as 
required  by  26  U.S.C.  6103. 

Request  For  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  25, 1997. 
Garrick  R.  Shear, 

IRS  Reports  Cleardnce  Officer. 

[FR  Doc.  97-6556  Filed  4-2-97;  8:45  am] 

BUiJNG  CODE  483(M>1-U 


Proposed  Collection;  Comment 
Request  for  Form  8827 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiwity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8827,  Ci«dit  for  Prior  Year  Minimum 
Tax— Corporations. 


DATES:  Written  comments  should  be 
received  on  or  before  June  2. 1997  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Credit  for  Prior  Year  Minimum 
Tax — Corporations. 

OMB  Number:  1545-1257. 

Form  Number:  8827. 

Abstract:  Internal  Revenue  Code 
Section  53(d),  as  revised,  allows 
corporations  a  minimum  tax  credit 
based  on  the  full  amount  of  alternative 
minimum  tax  incurred  in  tax  years 
beginning  after  1989.  or  a  carryforward 
for  use  in  a  future  year.  Form  8827  is 
used  by  corporations  to  compute  the 
minimum  tax  credit,  if  any,  for 
alternative  minimiun  tax  incurred  in 
prior  tax  years  and  to  compute  any 
minimum  tax  credit  carryforward. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  farms. 

Estimated  Number  of  Respondents: 
25.000. 

Estimated  Time  Per  Respondent:  1  hr. 

Estimated  Total  Aimual  Burden 
Hours:  25,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice:  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection  of 
information  displays  a  valid  OMB 
control  number.  Books  or  records 
relating  to  a  collection  of  information 
must  be  retained  as  long  as  their 
contents  may  become  material  in  the 
administration  of  any  internal  revenue 
law.  Generally,  tax  returns  and  tax 
return  information  are  confidential,  as 
required  by  26  U.S.C.  6103. 

Request  For  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  25, 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  97-8557  Filed  4-2-97;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  90 

[PR  Docket  No.  89-552,  GN  Docket  No.  93- 
252,  PP  DockM  No.  93-253;  FCC  97-67] 

Provision  for  the  Use  of  the  220-222 
MHz  Band  by  the  Private  Land  Mobile 
Radio  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTXM:  Final  rule. 

SUMMARY:  The  Commission  adopts  a 
Third  Report  and  Order  and  Fifth 
Notice  of  Proposed  Rulemaking  in  this 
proceeding.  The  Fifth  Notice  of 
Proposed  Rulemaking  portion  of  this 
decision  is  summarized  elsewhere  in 
this  issue  of  the  Federal  Register.  The 
Third  Report  and  Order  adopts  rules  to 
govern  the  future  operation  and 
licensing  of  the  220-222  MHz  band. 
This  action  is  taken  as  part  of  the 
Commission's  continuing 
implementation  of  the  regulatory 
framework  for  mobile  radio  services 
enacted  by  Congress  in  the  Omnibus 
Budget  Reconciliation  Act  of  1993.  This 
Third  Report  and  Order  also  contains 
proposed  and/or  modified  information 
collections  subject  to  the  Paperwork 
Reduction  Act  of  1995  (PRA).  These  will 
be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  PRA.  The  general 
public  and  other  Federal  agencies  are 
invited  to  comment  on  the  proposed  or 
modified  information  collections 
contained  in  this  proceeding. 
DATES:  Effective:  August  21. 1997. 
Written  comments  by  the  public  on  the 
proposed  and/or  modified  information 
collections  are  due  June  2.  1997. 
ADDRESSES:  A  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway.  Federal  Communications 
Commission.  Room  234.  1919  M  Street. 
NW..  Washington.  DC  20554.  or  via  the 
Inteniet  to  dconway@fcc.gov. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Marty  Liebman  or  Mary  Woytek.  202- 
418-1310.  or  Frank  Stilwell,  202-418- 
0660.  For  additional  information 
concerning  the  information  collections 
contained  in  this  Third  Report  and 
Order,  contact  Dorothy  Conway  at  202- 
418-0217,  or  via  the  Internet  at 
dconway^cc.gov. 

SUPPLEMENTARY  INFORMATKX:  This  is  a 
synopsis  of  the  Third  Report  and  Order 
portion  of  the  Third  Report  and  Order 
and  Fifth  Notice  of  Proposed 
Rulemaking  in  PR  Docket  No.  89-552. 
GN  Docket  No.  93-252.  and  PP  Docket 


No.  93-253,  FCC  97-57.  adopted 
February  19. 1997.  and  released  March 
12. 1997.  The  Fifth  Notice  of  Proposed 
Rulemaking  is  simimarized  elsewhere  in 
this  edition  of  the  Federal  Register.  The 
complete  text  of  the  Third  Report  and 
Order  is  available  for  insf>ection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239).  1919  M  Street,  NW..  Washington. 
DC.,  and  also  may  be  purchased  from 
the  Commission's  copy  contractor, 
International  Transcription  Service,  at 
(202)  857-3800.  2100  M  Street.  NW.. 
Suite  140,  Washington.  DC.  20037. 

Paperwork  Reduction  Act 

1.  This  Third  Report  and  Order 
contains  either  a  proposed  or  modified 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  to  comment 
on  the  information  collections 
contained  in  this  Third  Report  and 
Order,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Public  and  agency  comments  are 
due  June  2.  1997.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  New 
Collection. 

Title:  Private  Land  Mobile  Radio 
Services  Part  90. 

Form  No.:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Licensees  in  the  220- 
222  MHz  band;  applicants  for  licenses 
in  the  220-222  MHz  band;  and 
governmental  entities. 

Number  of  Respondents: 
Approximately  34,200. 

Estimated  Time  Per  Response: 
Approximately  5  hours. 

Total  Annual  Burden:  Approximately 
176,400  hours. 

Needs  and  Uses:  The  information 
collected  will  be  used  by  the 
Commission  to  verify  licensee 
compliance  with  Commission  rules  and 
regulations,  to  ensure  the  integrity  of  the 
220  MHz  service,  and  to  ensiu^  that 
licensees  continue  to  fulfill  their 
statutory  responsibilities  in  accordance 
with  the  Communications  Act  of  1934. 


Synopsis  of  the  Third  Report  and  Order 

2.  This  Third  Report  and  Order 
adopts  rules  to  govern  the  future 
operation  and  Ucensing  of  the  220-222 
MHz  band  (220  MHz  service).  This 
action  is  taken  as  part  of  the 
Commission's  continuing 
implementation  of  the  regulatory 
framework  for  mobile  radio  services 
enacted  by  Congress  in  section  6002(b) 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993.  which  amended  sections 
3(n)  and  332  of  the  Commimications  Act 
of  1934.'  As  part  of  the  implementation 
of  the  Budget  Act.  the  Commission 
initiated  a  series  of  rulemaking 
proceedings  to  provide  guidelines  for 
the  regulation  of  commercial  and 
private  mobile  radio  services,  including 
the  220  MHz  service,  consistent  with 
the  policy  of  regulatory  symmetry  as 
reflected  in  the  revisions  to  section  332 
of  the  Act. 

3.  One  of  the  Commission's  actions 
resulting  from  these  proceedings,  the 
CMRS  Third  Report  and  Order  in  GN 
Docket  No.  93-252.  59  FR  59945 
(November  21.  1994),  addressed  a 
variety  of  issues  relating  to  the  licensing 
of  the  220  MHz  service,  but  deferred  a 
detailed  examination  of  that  service  to 

a  separate  rulemaking  proceeding.  That 
proceeding  was  initiated  by  the 
adoption  of  the  Second  Memorandum 
Opinion  and  Order  and  Third  Notice  of 
Proposed  Rulemaking  in  PR  Docket  No. 
89-552,  60  FR  46564  (September  7. 
1995).  where  the  Commission  proposed 
a  new  Ucensing  plan  for  220  MHz 
service.  The  Third  Report  and  Order 
adopted  today  generally  establishes  that 
proposal  for  the  Phase  II  ^  licensing  of 
the  220-222  MHz  band,  with  some 
modifications.  The  Commission's 
decisions  in  the  Third  Report  and  Order 
are  summarized  as  follows: 

4.  The  Commission  will  return  the 
pending,  mutually  exclusive 
applications  for  the  four  non- 
commercial. Phase  I  nationwide  licenses 
and  adopt  a  new  licensing  procedure  for 
the  30  channels  associated  with  these 
licenses.  The  30  channels  will  be 
licensed  on  a  nationwide  basis  to  all 
applicants — i.e.,  applicants  that  intend 
to  use  the  channels  to  offer  conunercial 


■  Omnibus  Budget  Reconciliation  Act  of  1993. 
Pub.  L.  103-66.  Title  VI.  sections  6002(b)(2)(A). 
6002(b)(2)(B).  107  Stat  312.  392  (1993)  (Budget 
Act).  Section  3(n)  of  the  CoRununications  Act  has 
been  redesignated  as  section  3(14).  See  section 
3(c)(4)  of  the  Telecommunications  Act  of  1996.  The 
reference  to  former  section  3(n)  in  section  332  has 
been  changed  to  a  reference  to  section  3.  See  section 
3(d)(2)  of  the  Telecommunications  Act  of  1996. 

^  We  refer  herein  to  licenses  granted  pursuant  to 
this  new  framework  as  Phase  11  licenses.  Licenses 
granted  unr^T  the  rulea  that  existed  prior  to  the 
adoption  ot  ihis  Order  are  referred  to  herein  as 
Phase  I  licenses. 
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services  as  well  as  applicants  that 
intend  to  use  the  channels  for  their 
private,  internal  use.  The  channels  will 
be  assigned,  in  the  form  of  three  10- 
channel  authorizations,  through 
competitive  bidding,  based  upon  the 
Commission's  conclusion  that  the 
principal  use  of  the  spectrum  will  be  for 
the  provision  of  for-profit,  subscriber- 
based  services.  The  Ucense  term  will  be 
ten  (10)  years,  and  licensees  will  be 
required  to  meet  five-  and  ten-year 
construction  benchmarks. 

5.  The  Commission  will  assign  Phase 
n,  non-nationwide  220  MHz  channels  as 
follows:  Fifty  channels  will  be  assigned 
in  175  geographic  areas  defined  as 
Economic  Areas  by  the  Bureau  of 
Economic  Analysis.  Etepartment  of 
Commerce  ("EA  licenses")  and  75 
channels  in  the  geographic  areas 
defined  by  six  "Regional  Economic  Area 
Groupings"  ("Regional  licenses").  (Zodes 
and  names  for  the  Economic  Areas  are 
listed  in  Appendix  D  of  the  full  text  of 
this  decision.  The  Regional  Economic 
Area  Groupings  are  described  in 
Appendix  E  of  the  full  text  of  this 
decision.  The  Commission  will  make 
these  channels  available  to  all  eligible 
applicants,  and  resolve  mutually 
exclusive  applications  for  these 
channels  through  competitive  bidding. 
EA  and  Regional  licensees  will  be 
permitted  to  operate  stations  anywhere 
within  their  geographic  borders, 
provided  that  their  transmissions  do  not 
exceed  a  predicted  field  strength  of  38 
dBuV/m  at  their  border,  and  they 
protect  the  base  stations  of  Phase  I 
licensees  in  accordance  with  the 
existing  co-chaimel  separation  criteria 
for  220  MHz  stations.  The  Commission 
adopts  a  10-year  license  term  for  EA  and 
Regional  licensees,  and  will  require  EA 
and  Regional  licensees  to  meet  five-  and 
ten-year  construction  benchmarks. 

6.  The  Commission  adopts  the 
following  Phase  II  band  plan  for  non- 
nationwide  channels: 

Non-Nationwide  220  MHz  Channel 
ALLOCATION  Plan 


NON-NATIONWIDE  220  MHz  Channel 
Allocatkdn  Plan— Continued 


Channels 

EA  Block 

A:  Channel  Groups  ^  2.  13  

B-  Channel  Grotcs  3  16 

10 
10 

C-  Channel  Grouos  5.  18  

10 

D:  Channel  Groups  8.  19  

E-  Channels  171-180 

10 
10 

Total     

50 

Regional  Block 

F:  Channel  Groups  1,  6,  11  

G:  Channel  Groups  4.  9. 14 

H:  Channel  Groups  7.  12,  17  

1:  Channel  Groups  10. 15,  20 

15 
15 
15 
15 

Channels 

J-  Channels  186-200 

15 

Total     

75 

3The  Channel  Groups  Indicated  in  the  allo- 
cation plan  are  the  5-channel,  non-contiguous 
assignments  identified  as  "Group  Nos.  1.  2. 
3,"  eto.,  in  §90.721  of  the  Commission's  rules. 
47  CFR  90.721. 

7.  The  Commission  will  continue  to 
assign,  on  a  single-station  basis,  10 
channels  to  applicants  eligible  in  the 
Public  Safety  Radio  Service  (PSRS)  and 
five  chaimels  to  applicants  eligible  in 
the  Emergency  Medical  Radio  Service 
(EMRS)  to  meet  internal 
communications  needs.  The 
Commission  will  assign  five  of  the  10 
PSRS  channel  pairs  on  a  shared  basis  to 
all  public  safety  eligibles.  This  will 
enable  public  safety  licensees  within  a 
particular  geographic  area  to  share  these 
channels  and  coordinate  the  location 
and  operation  of  base  stations  on  these 
channels,  which  will  enable  them  to 
communicate  more  effectively  with  each 
other  during  emergencies.  The 
Commission  will  assign  channels  in  the 
PSRS  and  EMRS  pools  on  a  first-come, 
first-served  basis  and  resolve  mutually 
exclusive  applications  by  random 
selection  procedures. 

8.  The  Commission  will  allow  Phase 
I  and  Phase  11,  nationwide  and  non- 
nationwide  220  MHz  licensees  to 
operate  paging  systems  without  the 
requirement  that  such  use  be  on  an 
ancillary  basis  to  land  mobile 
operations.  Phase  I  and  Phase  11, 
nationwdde  and  non-nationwide  220 
MHz  licensees,  will  also  be  allowed  to 
aggregate  any  and  all  of  their 
authorized,  contiguous  chaimels  to 
operate  on  channels  wider  than  5  kHz, 
so  long  as  they  comply  with  a 
prescribed  spectrum  efficiency 
standard. 

9.  The  Commission  also  modifies 
existing  220  MHz  rules  with  regard  to 
certain  technical  and  operational 
matters.  Specifically.  Phase  I  and  Phase 
n,  nationwide  and  non-nationwide  non- 
CMRS  220  MHz  licensees  will  be 
permitted  to  operate  fixed  stations 
without  the  requirement  that  such  use 
be  on  an  ancillary  basis  to  land  mobile 
operations;  and  licensees  using  the  220- 
222  MHz  band  for  geophysical  telemetry 
operations  will  be  permitted  to  operate 
fixed  stations  on  a  temporary  basis, 
without  the  requirement  that  such  use 
be  ancillary  to  land  mobile  operations, 
and  on  a  secondary  basis  to  Phase  I  and 
Phase  n  licensees  authorized  to  operate 


on  220  MHz  channels  on  a  primary 
basis. 

10.  The  Commission  adopts 
procedures  and  definitions  for  initial 
applications,  amended  applications, 
applications  to  modify  authorizations, 
and  renewal  of  authorizations.  First,  the 
Commission  defines  initial  applications 
for  220  MHz  licenses  as  applications  for 
the  nationwide,  EA,  and  Regional 
licenses  to  be  assigned  in  Phase  II. 
Second,  the  Commission  adopts  the 
same  procedures  for  amending 
applications  and  modifying 
authorizations  for  Phase  II  220  MHz 
licenses  that  are  established  for  other 
Part  90  Commercial  Mobile  Radio 
Services  (CMRS).  Third,  the 
Commission  adopts  the  same 
procedures  for  obtaining  grants  of 
Special  Temporary  Authority  for  Phase 
n  220  MHz  licenses  that  are  established 
for  other  Part  90  CMRS  services.  Fourth, 
the  Commission  adopts  for  all  220  MHz 
licensees  the  renewal  standards  adopted 
in  the  CMRS  Third  Report  and  Order  for 
Part  90  CMRS  services. 

Auction  Rules 

Competitive  Bidding  Design 

11.  A  total  of  908  licenses  (3 
nationwide,  30  Regional,  and  875 
Economic  Area  ("EA")  licenses)  will  be 
awarded  in  the  Phase  II  220  MHz 
service.  The  Commission  will  use  a 
simultaneous  multiple  round  auction  to 
award  these  licenses.  These  licenses 
will  be  significantly  interdependent, 
because  of  the  desirability  of  aggregation 
across  spectrum  blocks  and  geographic 
areas.  Simultaneous  multiple  round 
bidding  will  generate  more  information 
about  license  values  during  the  course 
of  the  auction  and  provide  bidders  with 
more  flexibility  to  pursue  back-up 
strategies  than  if  the  licenses  were 
auctioned  separately  or  through  sealed 
bidding. 

License  Grouping 

12.  Grouping  interdependent  Ucenses 
and  putting  them  up  for  bid  at  the  same 
time  facilitates  awarding  licenses  to 
bidders  who  value  them  most  highly  by 
providing  bidders  with  information 
about  the  prices  of  complementary  and 
substitutable  licenses  during  the  course 
of  an  auction.  As  a  result,  the 
Commission  plans  to  hold  a  single 
simultaneous  multiple  round  auction 
for  all  nationwide.  Regional,  and  EA  220 
MHz  licenses.  The  Commission  reserves 
the  discretion,  however,  to  auction  each 
of  these  license  groupings  (i.e., 
nationwide.  Regional,  EA)  separately  or 
in  different  combinations  (e.g., 
nationwide  and  Regional)  if  there  are 
administrative  reasons  for  doing  so. 
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Bid  Increments  and  Tie  Bids 

13.  The  general  guidelines  for  bid 
increments  will  be  announced  by  Public 
Notice  prior  to  the  auction.  In  the  case 
of  a  tie  bid,  the  high  bidder  will  be 
determined  by  the  order  in  which  the 
bids  were  received  by  the  Commission. 

Stopping  Rules 

14.  The  Conunission  adopts  a 
simultaneous  stopping  rule  for  the  220 
MHz  service  auction,  and  elects  not  to 
employ  a  hybrid  rule  or  a  market-by- 
market  closing  rule.  Under  a 
simultaneous  stopping  rule,  bidding 
will  remain  open  on  all  licenses  in  an 
auction  until  bidding  stops  on  every 
license.  The  Commission  concludes  that 
the  substitutability  between  and  among 
licenses  in  different  geographic  areas 
and  the  importance  of  preserving 
bidders'  ability  to  pursue  back-up 
strategies  support  the  use  of  a 
simultaneous  stopping  rule.  The  Phase 
n  220  VfHz  service  auction  will  close 
after  one  round  passes  in  which  no  new 
valid  bids  or  proactive  activity  rule 
waivers  (as  discussed  below)  are 
submitted.  The  Commission  retains  the 
discretion,  however,  to  keep  the  auction 
open  even  if  no  new  acceptable  bids  and 
no  proactive  waivers  are  submitted  in  a 
single  round.  In  the  svent  that  this 
discretion  is  exercised,  the  effect  will  be 
the  same  as  if  a  bidder  has  submitted  a 
proactive  waiver.  The  Commission  also 
retains  the  discretion  to  announce 
market-by-market  closing. 

15.  The  Commission  further  retains 
the  discretion  to  declare,  at  any  point, 
that  the  auction  will  end  after  some 
specified  number  of  additional  roimds. 
If  this  option  is  exercised,  bids  will  be 
accepted  only  on  licenses  where  the 
high  bid  has  increased  in  the  last  three 
rounds.  This  will  deter  bidders  from 
continuing  to  bid  on  a  few  low  value 
licenses  solely  to  delay  the  closing  of 
the  auction.  It  also  will  enable  the 
Commission  to  end  the  auction  when  it 
determines  that  the  benefits  of 
terminating  the  auction  and  issuing 
licenses  exceed  the  likely  benefits  of 
continuing  to  allow  bidding. 

Activity  Rules 

16.  The  Commission  will  employ  the 
Milgrom-Wilson  activity  rule  in 
conjunction  with  the  simultaneous 
stopping  rule  in  a  manner  similar  to  that 
employed  in  prior  FCC  auctions.  In  each 
round  of  Stage  I.  a  bidder  that  wishes  to 
maintain  its  ciurent  eligibility  must  be 
active  on  licenses  encompassing  at  least 
sixty  percent  of  the  activity  units  for 
which  it  currentiy  is  eligible.  In  each 
round  of  Stage  0,  a  bidder  that  wishes 
to  maintain  its  ciirrent  eligibility  in  the 


next  round  is  required  to  be  active  on 
at  least  eighty  percent  of  the  activity 
units  for  which  it  is  eligible  in  the 
ciirrent  round.  In  each  round  of  Stage 
m,  a  bidder  that  wishes  to  maintain  its 
current  eligibility  must  be  active  on 
licenses  encompassing  at  least  ninety- 
eight  percent  of  the  activity  units  for 
which  it  is  eligible  in  the  ciirrent  round. 

17.  The  Commission  believes  that 
initially  establishing  required  activity  at 
these  levels  will  achieve  a  proper 
balance  between  allowing  for  bidder 
flexibility  and  completing  the  auction 
within  a  reasonable  time.  Requiring  a 
100  percent  level  of  activity  in  Stage  ID, 
as  originally  proposed,  might  inhibit 
bidder  flexibility  and  be  unduly 
restrictive.  In  addition,  activity  levels  of 
sixty,  eighty  and  ninety-eight  percent 
are  far  easier  to  administer,  both  for 
bidders  and  for  the  Commission,  than 
the  fractional  one-third,  two-thirds  and 
100  percent  activity  levels  initially 
proposed.  In  addition  to  easing 
administrative  burdens,  the  increased 
activity  requirement  will  require 
bidders  to  focus  their  bidding  and  will 
contribute  to  increasing  the  pace  of  the 
auction. 

18.  As  in  prior  auctions,  the  transition 
from  one  stage  to  the  next  in  the  Phase 
n  220  MHz  auction  will  be  determined 
based  on  a  variety  of  measures  of  bidder 
activity,  including,  but  not  limited  to, 
the  auction  activity  level  [i.e.,  the  sum 
of  bidding  units  of  those  licenses  whose 
high  bid  increased  in  the  current  round, 
as  a  percentage  of  the  total  bidding  units 
of  all  licenses  in  the  auction),  the 
percentage  of  licenses  (measured  in 
terms  of  bidding  units)  on  which  there 
are  new  bids,  the  number  of  new  bids, 
and  the  p>ercentage  increase  in  revenue. 
In  no  case  can  the  auction  revert  to  an 
earlier  stage.  The  Wireless 
Telecommunications  Bureau  will 
announce  when  the  auction  will  move 
from  one  stage  to  the  next.  To  avoid  the 
consequences  of  clerical  errors  and  to 
compensate  for  unusual  circumstances 
that  might  delay  a  bidder's  bid 
preparation  or  submission  on  a 
particular  day,  bidders  will  be  provided 
%vith  five  activity  rule  waivers  that  may 
be  used  in  any  round  during  the  course 
of  the  auction.  Bidders  will  have  the 
option  to  proactively  enter  an  activity 
rule  waiver  during  the  bid  submission 
period.  A  proactive  waiver,  as 
distinguished  frt)m  an  automatic  waiver, 
is  one  requested  by  the  bidder.  If  a 
bidder  submits  a  proactive  waiver  in  a 
round  in  which  no  other  bidding 
activity  occius,  the  auction  will  remain 
open. 


Duration  of  Bidding  Rounds 

19.  The  Wireless  Teleconmiunications 
Bureau  will  announce  the  duration  of 
and  intervals  between  bidding  rounds, 
either  by  Public  Notice  prior  to  the 
auction  or  by  announcement  during  the 
auction. 

Pre-Auction  Application  Procedures 

20.  Bidders  will  be  able  to  submit  bids 
bom  remote  locations  using  special 
bidding  software  or  by  telephone.  The 
Commission  has  adopted  a  fee  schedule 
for  obtaining  access  to  the  Conmiission's 
database  and  remote  bidding  software 
packages.  The  remote  access  bidding 
software  package  is  available  for 
$175.00.  The  charge  for  on-line  remote 
access  via  a  900  number  is  $2.30  per 
minute.  Bidders  also  may  bid  via 
telephone  for  no  charge.  There  is  no 
charge  for  the  first  Bidder  Information 
Package,  and  a  $16.00  fee  for  each 
additional  package  that  is  subsequenUy 
requested  by  the  same  party.  Bidders 
will  be  permitted  to  bid  electronically 
only  if  they  have  filed  a  short-form 
application  electronically.  Bidders  who 
file  their  short-form  applications 
manually  may  bid  only  telephonically. 
When  submitting  bids  telephonically, 
bidders  may  utilize  the  Internet  to  learn 
the  round-by-roimd  results  of  the 
auction.  Bidders  also  may,  at  negligible 
cost,  use  a  computerized  bulletin  board 
service,  accessible  by  telephone  lines, 
frtjm  which  auction  results  can  be 
downloaded  to  a  personal  computer. 
The  Commission  intends  to  hold  a 
seminar  for  prospective  bidders  to 
acquaint  them  with  these  bidding 
procedures. 

Short-Form  Applications 

21.  Applicants  for  220  MHz  service 
licenses  will  be  required  to  file  a  short- 
form  application,  FCC  Form  175  and 
175-S,  prior  to  the  auction.  If  only  one 
application  that  is  acceptable  for  filing 
is  received  for  a  particular  license,  and 
thus  there  is  no  mutual  exclusivity,  a 
Public  Notice  will  be  issued  cancelling 
the  auction  for  that  license  and 
establishing  a  date  for  the  filing  of  a 
long-form  application.  Filing  deadlines 
will  be  announced  by  Public  Notice. 

Short-Form  Application  Amendments 
and  Modifications 

22.  Upon  reviewing  the  short-form 
applications,  the  Commission  will  issue 
a  Public  Notice  listing  all  defective 
applications.  Applicants  with  minor 
defects  in  their  applications  will  be 
given  an  opportunity  to  cure  them  and 
resubmit  a  corrected  version. 
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Upftttnt  Payments 

23.  The  Conunission  proposed  to 
require  220  MHz  auction  participants  to 
tender  in  advance  to  the  Commission  an 
upfrt>nt  payment  of  $2,500  or  $0.02  per 
MHz-pop,  whichever  is  greater,  for  the 
largest  combination  of  MHz-pops 
(bidding  units)  on  which  they  anticipate 
bidding  in  any  round.  In  the 
Competitive  Bidding  Second  Report  and 
Order.  59  FR  22980.  (May  4, 1994),  the 
Commission  indicated  that  upfront 
payments  should  equal  approximately 
five  percent  of  the  expected  amounts  of 
winning  bids.  In  general,  the  license 
values  in  previous  auctions  have 
exceeded  expectations.  Based  upon 
defaults  occurring  in  the  broadband 
PCS,  fVDS  and  MDS  auctions,  and  to 
guard  against  future  defaults,  the 
Commission  believes  that  there  is  a 
need  to  obtain  a  higher  payment  upfront 
than  the  one  proposed.  Authority  is 
delegated  to  the  Wireless 
Telecommunications  Bureau  to 
determine  an  appropriate  upfixint 
payment  for  each  license  being 
auctioned,  taking  into  account  such 
factors  as  the  population  in  each 
geographic  license  area  and  the  value  of 
similar  spectrum.  In  no  event  will  the 
upfront  payment  for  any  license  be  less 
than  $2,500,  and  the  Wireless 
Teleconununications  Bureau  will  retain 
the  flexibility  to  modify  this  minimum 
if  it  finds  that  a  higher  amount  would 
better  deter  speculative  filings.  Prior  to 
the  220  MHz  auction,  the  Wireless 
Telecommunications  Bureau  will 
publish  a  Public  Notice  listing  the 
upfront  payment  amounts  required  for 
the  licenses  to  be  auctioned.  The 
number  of  bidding  units  determines  the 
amount  of  upfi^nt  payment  for  the 
license.  Although  a  bidder  may  file 
applications  for  every  license  being 
auctioned,  the  total  upfront  payment 
submitted  by  each  applicant  will 
determine  the  combinations  on  which 
the  applicant  will  actually  be  permitted 
to  be  active  in  any  single  round  of 
bidding.  Upfront  payments  will  be  due 
by  a  date  specified  by  Public  Notice,  but 
generally  no  later  than  14  days  before 
the  scheduled  auction. 

Down  Payments  and  Full  Payments 

24.  All  winning  bidders,  including 
small  businesses  and  very  small 
businesses  will  be  required  to 
supplement  their  upfront  payments 
with  a  down  payment  sufficient  to  bring 
their  total  deposits  up  to  20  percent  of 
their  wiiming  bid(s).  If  the  upfrtint 
payment  already  tendered  by  a  winning 
bidder,  after  deducting  any  bid 
withdrawal  and  default  payments  due, 
amounts  to  20  percent  or  more  of  its 


winning  bids,  no  additional  deposit  will 
be  required.  If  the  upfront  payment 
amount  on  deposit  is  greater  than  20 
percent  of  the  wirming  bid  amount  after 
deducting  any  bid  withdrawal  and 
default  payments  due,  the  additional 
monies  will  be  refunded. 

25.  Winning  bidders,  except  small 
businesses  and  very  small  businesses, 
must  submit  the  required  down 
payment  by  cashier's  check  or  wire 
transfer  to  the  Commission's  lock-box 
bank  within  ten  business  days  following 
release  of  a  Public  Notice  aimouncing 
the  close  of  bidding.  All  auction 
winners,  except  those  eligible  for  an 
installment  payment  plan,  will  be 
required  to  make  full  payment  of  the 
balance  of  their  winning  bids  within  ten 
business  days  following  release  of  a 
Public  Notice  mailed  to  the  successful 
applicant  that  the  Commission  is 
prepared  to  award  the  license.  The 
Commission  generally  will  grant 
uncontested -licenses  within  ten 
business  days  after  receiving  full 
payment. 

Bid  Withdrawal.  Default,  and 
Disqualification 

26.  The  Conunission  will  apply  the 
bid  withdrawal  rules  set  forth  in  Part  1 
of  its  rules  in  the  220  MHz  auction.  Any 
bidder  that  withdraws  a  high  bid  before 
the  Conunission  declares  bidding  closed 
will  be  required  to  reimburse  the 
Commission  in  the  amount  of  the 
difference  between  its  high  bid  and  the 
amount  of  the  "winning  bid"  the  next 
time  the  license  is  offered,  if  this 
subsequent  "winning  bid"  is  lower  than 
the  withdrawn  bid. 

27.  If  a  license  is  re-offered  by 
auction,  the  "winning  bid"  refers  to  the 
high  bid  in  the  auction  in  whicbthe 
license  is  re-offered.  If  a  license  is  re- 
offered  in  the  same  auction,  the  wiiming 
bid  refers  to  the  high  bid  amount  made 
subsequent  to  the  withdrawal  in  that 
auction.  If  a  license  which  is  the  subject 
of  withdrawal  or  default  is  offered  to  the 
highest  losing  bidders  in  the  initial 
auction,  as  opposed  to  being  re- 
auctioned,  the  "winning  bid"  refers  to 
the  bid  of  the  highest  bidder  who 
accepts  the  offer. 

28.  After  bidding  closes,  the 
Commission  will  assess  a  defaulting 
auction  winner  an  additional  payment 
of  three  percent  of  the  subsequent 
winning  bid  or  three  percent  of  the 
amount  of  the  defaulting  bid,  whichever 
is  less.  This  additional  payment  is 
designed  to  encourage  bidders  who 
wish  to  withdraw  their  bids  to  do  so 
before  bidding  ceases.  In  the  unlikely 
event  that  there  is  more  than  one  bid 
withdrawal  on  the  same  license,  each 
withdrawing  bidder  will  be  held 


responsible  for  the  difference  between 
its  withdrawn  bid  and  the  amount  of  the 
winning  bid  the  next  time  the  license  is 
offered  for  auction. 

29.  If  a  bidder  has  withdrawn  a  bid  or 
defaulted,  but  the  amount  of  the  default 
payment  cannot  yet  be  determined,  the 
bidder  will  be  required  to  make  a 
deposit  of  up  to  20  percent  of  the 
amount  bid  on  the  license.  When  it 
becomes  possible  to  calculate  and  assess 
the  default  payment,  any  excess  deposit 
will  be  refunded.  Upfront  payments  will 
be  applied  to  such  deposits,  and  to  bid 
withdrawal  and  default  assessments 
due,  before  being  applied  toward  the 
bidder's  down  payment  on  licenses  the 
bidder  has  won  and  seeks  to  acquire. 

30.  The  Commission  recenUy 
addressed  the  issue  of  how  its  bid 
withdrawal  provisions  apply  to  bids 
that  are  mistakenly  placed  and 
withdrawn  in  a  decision  involving  the 
900  MHz  Specialized  Mobile  Radio 
(SMR)  and  broadband  Personal 
Communication  Service  (PCS)  C  block 
auctions.  See  Atianta  Trunking 
Associates,  Inc.  and  MAP  Wireless 
L.L.C.  Request  to  Waive  Bid  Withdrawal 
Payment  Provisions,  FCC  96-203.  Order 
(released  May  3,  1996)  (summarized  in 
61  FR  25807  (May  23. 1996)),  recon. 
pending.  If  a  default  or  disqualification 
involves  gross  misconduct, 
misrepresentation  or  l>ad  &ith  by  an 
applicant,  the  Conunission  may  declare 
the  applicant  and  its  principals 
ineligible  to  bid  in  future  auctions,  and 
may  take  any  other  action  that  it  deems 
necessary,  including  institution  of 
proceedings  to  revoke  any  existing 
licenses  held  by  the  applicant. 

Long-Form  Applications 

31.  The  Commission  will  apply  its 
Part  1  long-form  procedures  to  the  220 
MHz  auction.  A  long-form  application 
filed  on  FCC  Form  600  must  be  filed  by 
a  date  specified  by  Public  Notice, 
generally  within  ten  business  days  after 
the  close  of  bidding.  After  the  winning 
bidder's  down  payment  and  long-form 
application  are  received,  the 
Commission  will  review  the  application 
to  determine  if  it  is  acceptable  for  filing. 
Upon  acceptance  for  filing,  the 
Commission  will  issue  a  Public  Notice 
announcing  this  fact,  triggering  the 
filing  window  for  petitions  to  deny.  If 
all  petitions  to  deny  are  dismissed  ur 
denied,  the  license(s)  will  be  granted  to 
the  auction  wiimer. 

Petitions  To  Deny  and  Limitations  on 

Settlements 

32.  In  the  Third  Notice,  the 
Commission  proposed  to  adopt  petition 
to  deny  procedures  based  on  former 

§  22.30  of  its  rules,  which  provided  for 
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procedures  regarding  opposition  to 
applications.  In  addition,  the 
Commission  proposed  to  adopt  rules 
similar  to  former  §  22.943  of  its  rules, 
which  provided  for  procedures 
regarding  the  withdrawal  of 
applications,  to  prevent  the  filing  of 
speculative  applications  and  pleadings 
designed  to  extract  money  from  sincere 
220  MHz  license  applicants.  The 
Commission  adopted  these  proposals. 
The  restrictions  in  §90.162.  47  CFR 
90.162  (which  replaced  §  22.943  for 
purposes  of  CMRS),  were  established  to 
prevent  the  filing  of  speculative 
applications  and  pleadings  (or  threats  of 
the  same)  designed  to  extract  money 
from  license  applicants.  Thus,  the 
Commission  will  limit  the  consideration 
that  an  individual  or  entity  is  permitted 
to  receive  for  agreeing  to  withdraw  an 
application  or  a  petition  to  deny  to  the 
legitimate  and  prudent  expenses  of  the 
applicant  or  petitioner. 

Anti-Collusion  Rules 

33.  The  Commission  will  require  220 
MHz  licensees  to  comply  with  the 
reporting  requirements  and  rules 
prohibiting  collusion  embodied  in 
§§1.2105  and  1.2107  of  the 
Conunission's  rules,  47  CFR  1.2105  and 
1.2107.  Even  where  the  applicant 
discloses  p>aAies  with  whom  it  has 
reached  an  agreement  on  the  short-form 
application,  thereby  permitting 
discussions  with  those  parties,  the 
applicant  nevertheless  is  subject  to 
existing  antitrust  laws.  Moreover,  where 
specific  instances  of  collusion  in  the 
competitive  bidding  process  are  alleged 
during  the  petition  to  deny  process,  the 
Commission  may  conduct  an 
investigation  or  refer  such  complaints  to 
the  United  States  Department  of  Justice 
for  investigation.  Bidders  who  are  found 
to  have  violated  the  antitrust  laws,  in 
addition  to  any  penalties  they  incur 
under  the  antitrust  laws,  or  who  are 
found  to  have  violated  the 
Commission's  rules  in  connection  with 
theirj)articii>ation  in  the  auction 
process,  may  be  subject  to  a  variety  of 
sanctions,  including  forfeititre  of  their 
down  pa3anent  or  their  full  bid  amount, 
revocation  of  their  license(s),  and 
possible  prohibition  from  participating 
in  future  auctions. 

Tmnsfer  Disclosure  Requirements 
34.  The  Commission  will  apply 
§  1.2111(a)  of  its  rules,  47  CFR 
1.2111(a),  to  all  Phase  U  220  MHz 
licenses  obtained  through  the 
competitive  bidding  process.  The 
Commission  has  also  adopted  specific 
rules  that  will  apply  solely  to  small 
business  licensees,  as  discussed  in 
subsequent  sections.  The  Commission 


will  give  particular  scrutiny  to  auction 
winners  who  have  not  yet  begun 
commercial  service  and  who  seek 
approval  for  a  transfer  of  control  or 
assignment  of  their  licenses  within  three 
years  after  the  initial  license  grant,  so 
that  it  may  determine  if  any  unforeseen 
problems  relating  to  unjust  enrichment 
have  occiured. 

Treatment  of  Designated  Entities 

Minority-  and  Women-Owned 
Businesses 

35.  In  the  Phase  U  220  MHz  service, 
as  in  other  auctionable  services,  the 
Commission  is  committed  to  meeting 
the  objectives  of  47  U.S.C.  309(j)  of 
promoting  economic  opportunity  and 
competition,  of  avoiding  excessive 
concentrations  of  licenses,  and  of 
ensuring  access  to  new  and  innovative 
technologies  by  disseminating  licenses 
among  a  wide  variety  of  applicants, 
including  businesses  owned  by 
members  of  minority  groups  and 
women.  Commenters  did  not  cite  any 
evidence  of  specific  discrimination  for 
purposes  of  creating  a  record  sufficient 
to  support  special  provisions  for 
minorities  under  the  strict  scrutiny 
standard  of  judicial  review,  which 
applies  to  federal  race-based  provisions. 
Adarand  Constructors.  Inc.  v.  Pefia,  115 
S.Ct  2097  (1995).  The  Commission  is 
also  concerned  that  the  record  would 
not  support  gender-based  provisions 
under  intermediate  scrutiny,  the 
standard  of  judicial  review  applicable  to 
such  provisions.  United  States  v. 
Virginia,  116  S.Ct.  2263  (1996). 
Balancing  the  Commission's  statutory 
obligation  to  provide  opportunities  for 
women-  and  minority-owned  businesses 
to  participate  in  spectrum-based 
services  against  the  statutory  duties  to 
facilitate  the  rapid  delivery  of  new 
services  to  the  American  consumer  and 
promote  efficient  use  of  the  spectrum, 
the  Commission  concludes  that  it 
should  not  delay  the  Phase  11  220  MHz 
service  auction  for  the  amount  of  time 
it  would  take  to  adduce  sufficient 
evidence  to  support  race-  and  gender- 
based  provisions.  Moreover,  the 
Commission  believes  that  most 
minority-  and  women-owned  businesses 
will  be  able  to  take  advantage  of  the 
specific  provisions  that  the  Commission 
is  adopting  for  small  businesses,  as 
discussed  infra. 

36.  The  Commission  also  notes  that  it 
has  initiated  a  separate  inquiry  to  gather 
information  regarding  barriers  to  entry 
faced  by  minority-  and  women-owned 
firms  as  well  as  small  businesses. 
Section  257  Proceeding  to  Identify  and 
Eliminate  Market  Entry  Barriers  for 
Small  Businesses.  Notice  of  Inquiry.  GN 


Docket  No.  96-113.  61  FR  33066  (June 
26,  1996).  The  Commission  will 
continue  to  track  the  rate  of 
participation  in  its  auctions  by 
minority-  and  women-owned  firms.  It 
will  evaluate  this  information,  together 
with  other  data  gathered,  with  the  goal 
of  developing  a  record  to  support  race- 
and  gender-based  provisions  that  will 
satisfy  judicial  scrutiny.  If  a  sufficient 
record  can  be  adduced,  the  Commission 
will  consider  race-  and  gender-based 
provisions  for  future  auctions.  Finally, 
the  Commission  will  continue  to  look 
for  other  ways  to  reduce  barriers  to 
entry  for  women-  and  minority-owned 
businesses,  such  as  extending 
partitioning  and  disaggregation  of 
licenses  to  entities  that  do  not  currently 
qualify,  an  adjustment  to  its  rules  that 
may  be  helpful  to  small  businesses 
generally. 

Small  Businesses 

37.  Congress  specifically  cited  the 
needs  of  small  businesses  in  enacting 
Section  309(j),  directing  the 
Commission  to  promote  economic 
opportunities  for  small  businesses.  The 
Conunission  believes  that  small 
businesses  applying  for  220  MHz 
licenses  should  be  entitled  to  some  type 
of  bidding  credit  and  should  be  allowed 
to  pay  their  bids  in  installments.  In 
order  to  ensure  the  meaningful 
participation  of  small  business  entities 
in  the  220  MHz  auction  the  Commission 
adopts  a  two-tiered  definition  of  small 
business  with  thresholds  applicable 
across  all  three  categories  of  license. 
This  approach  will  give  qualifying  small 
businesses  flexibility  to  bid  for  a 
Regional  license  or,  on  the  other  hand, 
elect  to  bid  for  several  EAs,  without 
having  to  choose  which  type  of  license 
to  bid  for  prior  to  the  start  of  the 
auction.  For  purposes  of  bidding  on  the 
nationwide.  Regional,  and  EA  licenses, 
therefore,  the  Commission  will  define 
(1)  a  very  small  business  as  an  entity 
that,  together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  diat  are  not  more  than  $3 
million  for  the  three  preceding  years; 
and  (2)  a  small  business  as  an  entity 
that,  together  with  affiliates  and 
controlling  principals,  has  average  gross 
revenues  that  are  not  more  than  $15 
million  for  the  three  preceding  years. 
Bidding  credits  will  be  determined,  as 
discussed  infra,  based  upon  this  two- 
tiered  approach. 

38.  The  Commission  believes  the  cost 
of  building  out  a  220  MHz  system  most 
closely  resembles  the  cost  of  a  900  MHz 
SMR  system,  and  that  it  is  therefore 
appropriate  to  establish  definitions  of 
"small  business"  and  "very  small 
business"  for  the  220  MHz  service  that 
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are  consistent  with  the  definitions 
adopted  for  the  900  MHz  SMR  service. 
The  Commission's  experience  in 
conducting  the  900  MHz  SMR  auction 
indicates  that  its  definitions  of  eligible 
small  businesses  in  that  service  were 
appropriate,  and  that  it  would 
substantially  dilute  the  value  of  the 
small  business  preferences  to  increase 
the  size  of  small  businesses  eligible  for 
special  bidding  provisions  in  the  220 
MHz  service. 

39.  For  purposes  of  the  Phase  11  220 
MHz  small  business  definition,  the 
Commission  will  consider  the  gross 
revenues  of  the  small  business 
applicant,  its  controlling  principals,  and 
its  affiliates.  The  Commission  will  not 
impose  specific  equity  requirements  on 
the  controlling  principals  of  entities  that 
meet  the  small  business  definition.  The 
Commission  will  still  require,  however, 
that  in  order  for  an  applicant  to  qualify 
as  a  small  business  or  very  small 
business,  qualifying  small  business 
principals  must  maintain  control  of  the 
applicant,  including  both  de  facto  and 
de  jure  control.  For  this  purpose,  the 
Commission  will  borrow  bom  certain 
Small  Business  Administration  rules 
that  are  used  to  determine  when  a  firm 
should  be  deemed  an  affiliate  of  a  small 
business.  Typically,  de  jure  control  is 
evidenced  by  ownership  of  50.1  percent 
of  an  entity's  voting  stock.  De  facto 
control  is  determined  on  a  case-by-case 
basis.  An  entity  must  demonstrate  at 
least  the  following  indicia  of  control  to 
establish  that  it  retains  de  facto  control 
of  the  applicant:  (1)  The  entity 
constitutes  or  appoints  more  than  50 
percent  of  the  board  of  directors  or 
partnership  management  committee;  (2) 
the  entify  has  authority  to  appoint, 
promote,  demote  and  fire  senior 
executives  that  control  the  day-to-day 
activities  of  the  licensees;  and  (3)  the 
entify  plays  an  integral  role  in  all  major 
management  decisions.  The 
Commission  cautions  that,  while  it  is 
not  imposing  specific  equity 
requirements  on  small  business 
principals,  the  absence  of  significant 
equity  could  raise  questions  about 
whether  the  applicant  qualifies  as  a 
bona  fide  small  business  or  very  small 
business. 

40.  Exceptions  will  apply  for  small 
business  consortia  and  publicly  traded 
corporations  with  widely  dispersed 
voting  power.  Specifically,  eligible 
small  businesses  or  very  small 
businesses  will  be  permitted  to  form 
consortia  and  not  aggregate  their  gross 
revenues.  Additionally,  a  small 
corporation  that  has  dispersed  voting 
stock  ownership  and  no  controlling 
affiliates  will  not  be  required  to 
aggregate  with  its  own  revenues  the 


revenues  of  each  shareholder  for 
purposes  of  small  biisiness  or  very  small 
business  status.  Thus,  an  applicant  may 
qualify,  even  in  the  absence  of 
identifiable  control  being  held  by 
particular  investors. 

41.  Applicants  and  licensees  claiming 
eligibility  as  a  small  business,  a  very 
small  business,  a  consortium  of  small 
businesses,  or  a  consortium  of  very 
small  businesses,  are  subject  to  audits 
by  the  Commission.  Selection  for  audit 
may  be  random,  on  information,  or  on 
the  basis  of  other  factors.  Consent  to 
such  audit  is  part  of  the  certification 
included  in  the  short-form  application 
(FCC  Form  175).  Such  consent  includes 
consent  to  the  audit  of  the  applicant's  or 
licensee's  books,  documents,  and  other 
material,  including  accounting 
procediwes  and  practices,  regardless  of 
form  or  type,  sufficient  to  confirm  that 
such  applicant's  or  licensee's 
representations  are  and  remain  accurate. 
Such  consent  also  includes  inspection 
at  all  reasonable  times  of  the  facilities, 
or  parts  thereof,  engaged  in  providing 
and  transacting  business  or  keeping 
records  regarding  licensed  Phase  11  220 
MHz  service,  and  will  also  include 
consent  to  the  interview  of  principals, 
employees,  customers,  and  suppliers  of 
the  applicant  or  licensee. 

Bidding  Credits 

42.  The  Commission  adopts  bidding 
credits  consistent  with  its  two-tiered 
definition  of  small  business  that  will 
apply  to  all  three  license  groups.  Very 
small  businesses  that,  together  with 
affiliates  and  controlling  principals, 
have  average  gross  revenues  that  are  not 
more  than  $3  million  for  the  three 
preceding  years,  will  receive  a  25 
percent  bidding  credit,  available  for  all 
three  categories  of  Phase  II  220  MHz 
licenses.  Likewise,  small  businesses 
that,  together  with  affiliates  and 
controlling  principals,  have  average 
gross  revenues  that  are  not  more  than 
$15  million  for  the  three  preceding 
years,  will  receive  a  bidding  credit  of 
ten  percent,  available  for  all  three 
categories  of  Phase  II  220  MHz  licenses. 
While  the  25  percent  bidding  credit  is 
less  than  the  40  percent  bidding  credit 
proposed  for  one  of  the  nationwide 
licenses  and  the  Regional  geographic 
area  licenses,  the  Commission 
concludes  that  this  bidding  credit  is 
appropriate  since  the  Commission  is 
now  going  to  offer  bidding  credits 
generally  for  all  channel  blocks.  The 
Commission  also  had  favorable  results 
in  previous  auctions  with  bidding 
credits  at  this  level  or  lower. 


Installment  Payments.  Upfront 
Payments,  and  Down  Payments 

43.  The  Commission  will  make 
installment  payment  plans  available  to 
small  businesses  that  are  winners  in  the 
220  MHz  auction(s).  Licensees  who 
qualify  as  small  businesses  or  very  small 
businesses  in  the  220  MHz  auction(s) 
will  be  entitled  to  pay  their  winning  bid 
amount  in  quarterly  installments  over 
the  term  of  the  license  with  interest 
charges  to  be  fixed  at  the  time  of 
licensing  at  a  rate  equal  to  the  rate  for 
ten-year  U.S.  Treasury  obligations  plus 
2.5  percent.  The  rate  for  ten-year  U.S. 
Treasiuy  obligations  will  be  determined 
by  taking  the  coupon  rate  of  interest  on 
the  ten-year  U.S.  Treasury  notes  most 
recently  auctioned  by  the  Treasury 
Department  before  licenses  are 
conditionally  granted.  These  licensees 
will  be  able  to  make  interest-only 
payments  for  the  first  two  years  of  the 
license  term.  Timely  payment  of  all 
installments  will  be  a  condition  of  the 
license  grant,  and  failure  to  make  such 
timely  payments  will  be  grounds  for 
revocation  of  the  license. 

44.  The  Commission  mil  not  adopt  a 
second  installment  pajrment  plan  with  a 
longer  interest-only  period  for  very 
small  businesses  with  average  gross 
revenues  of  not  more  than  $3  million. 
The  Commission  believes  that  the  two- 
year  interest-only  period  in  the  single 
plan  it  adopts  will  provide  all  small 
businesses  with  the  appropriate  level  of 
financing  to  overcome  difficulties  in 
attracting  capital. 

45.  The  Conunission  also  concludes 
that  there  should  be  a  late  payment  fee 
in  connection  with  the  installment 
payment  plan  for  Phase  II  220  MHz 
licensees.  The  Commission  stated  in  the 
Third  Notice  that  timely  payment  of  all 
installments  would  be  a  condition  of  the 
award  of  a  license.  Therefore,  when 
licensees  are  more  than  fifteen  days  late 
in  their  scheduled  installment 
payments,  the  Commission  will  charge 

a  late  payment  fee  equal  to  five  percent 
of  the  amount  of  the  past  due  payment. 
For  example,  if  a  $50,000  payment  is 
due  on  June  1,  then  on  June  16,  $2,500 
is  due  in  addition  to  the  payment. 
Without  such  a  fee  licensees  may  not 
have  adequate  financial  incentives  to 
make  installment  payments  on  time  and 
may  attempt  to  maximize  their  cash 
flow  at  the  government's  expense  by 
paying  late.  The  five  percent  payment  is 
an  approximation  of  late  pa)rment  fees 
applied  in  typical  commercial  lending 
transactions.  Payments  will  be  applied 
in  the  following  order  late  charges, 
interest  charges,  and  principal 
payments. 
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46.  Substantial  upfront  payments  are 
necessary  for  both  large  and  small 
businesses  to  deter  speculation  and 
ensure  participation  by  sincere  bidders 
only.  The  Commission  therefore 
declines  to  adopt  a  reduced  upfront 
payment  provision  for  small  businesses 
or  very  small  businesses. 

47.  The  Commission  likewise 
concludes  that  small  businesses  should 
be  required  to  pay  a  down  payment  of 
20  percent  of  their  winning  bid(s).  Such 
a  requirement  is  consistent  with 
ensuring  that  winning  bidders  have  the 
financial  capability  of  building  out  their 
systems,  will  provide  the  Commission 
with  stronger  assurance  against  defaults 
than  a  ten  percent  down  payment,  and 
should  cover  the  required  payments  in 
the  unlikely  event  of  defaidt.  Thiis, 
small  businesses  will  be  required  to 
bring  their  deposit  up  to  ten  percent  of 
their  winning  bid  within  ten  business 
days  of  the  close  of  the  auction.  Prior  to 
licensing,  they  will  be  required  to  pay 
an  additional  ten  percent.  Specific 
procedures  for  payment  will  be 
provided  in  a  Public  Notice. 

PartiUoning 

48.  The  Commission  will  permit  any 
holder  of  an  EA,  Regional,  or 
nationwide  Phase  U  220  MHa  license  to 
partition  portions  of  its  authorization 
and  enter  into  contracts  with  eligible 
parties,  and  will  allow  such  parties  to 
file  loDg-form  applications  for  the 
usable  channels  within  the  partitioned 
area.  The  Commission  concludes  that 
allowing  holders  of  EA,  Regional  and 
nationwide  Phase  n  220  MHz  licenses  to 
partition  their  geographic  service  areas 
will  facilitate  the  provision  of  services 
in  small  markets  and  rural  areas. 
Partitioning  will  also  furnish  providers 
of  Phase  II  220  MHz  service  with 
operational  flexibility  that  will  serve  to 
promote  the  most  efficient  use  of  the 
spectrum  and  encourage  participation 
by  a  wide  variety  of  service  providers. 

49.  The  Commission  will  not.  at  this 
time,  authorize  spectrum  disaggregation 
for  the  Phase  n  220  MHz  service. 
Instead,  the  Commission  will  seek 
comment  on  the  feasibility  of  spectnun 
disaggregation  for  the  220  MHz  service 
in  a  notice  of  proposed  rulemaking 
adopted  concurrently  with  this  Third 
Report  and  Order. 

50.  Providers  of  220  MHz  service  will 
be  permitted  to  acquire  partitioned 
licenses  in  either  of  two  ways:  (1)  By 
forming  bidding  consortia  to  participate 
in  auctions,  and  then  partitioning  the 
licenses  won  among  consortium 
members;  and  (2)  by  acquiring 
partitioned  licenses  bvm  other  licensees 
through  private  negotiation  and 
agreement  either  before  or  after  the 


auction.  Each  member  of  a  consortium 
will  be  required  to  file  a  long-form 
application,  following  the  auction,  for 
its  respective  mutually  agreed-upon 
geographic  area.  In  the  event  the 
Commission  receives  applications 
requesting  FCC  consent  to  partitioning 
transfers  prior  to  the  adoption  of  rules 
governing  such  issues  as  whether  to 
permit  partitioning  based  on  any  license 
area  defined  by  the  parties — upon 
which  the  Commission  seeks  comment 
in  a  notice  of  proposed  rulemaking — 
action  on  such  applications  will  be 
deferred. 

Transfer  Restrictions  and  Unjust 
Enrichment  Provisions 

51.  To  ensure  that  large  businesses  do 
not  become  the  unintended 
beneficiaries  of  measures  meant  for 
smaller  firms,  the  Commission  adopts 
unjust  enrichment  provisions  similar  to 
those  adopted  for  narrowband  PCS  and 
the  900  MHz  SMR  service.  Licensees 
seeking  to  transfer  their  licenses  to 
entities  which  do  not  qualify  as  small 
businesses  (or  very  small  businesses 
seeking  to  transfer  their  licenses  to 
small  businesses  or  large  companies),  as 
a  condition  of  approval  of  the  transfer, 
must  remit  to  the  government  a  payment 
equal  to  a  portion  of  the  total  value  of 
the  benefit  conferred  by  the  government. 
Thus,  for  example,  a  small  business  that 
received  a  bidding  credit  seeking  to 
transfer  or  assign  a  license  to  an  entity 
that  does  not  qualify  as  a  small  business 
wU  be  required  to  reimburse  the 
government  for  the  amount  of  the 
bidding  credit,  plus  interest  at  the  rate 
imposed  for  installment  financing  at  the 
time  the  license  was  awarded,  before  the 
transfer  will  be  permitted.  Similarly,  a 
very  small  business  that  received  a 
bidding  credit  seeking  to  transfer  or 
assign  a  license  to  a  small  business  that 
qualified  for  a  lesser  bidding  credit  will 
be  required  to  reimburse  the 
government  for  the  difference  between 
the  amount  of  its  bidding  credit  and  the 
lesser  credit,  plus  interest  at  the  rate 
imposed  for  installment  financing  at  the 
time  the  license  was  awarded,  before  the 
transfer  will  be  permitted.  The  amount 
of  this  payment  will  be  reduced  over 
time  as  follows:  (1)  A  transfer  in  the  first 
two  years  of  the  license  term  will  result 
in  a  forfeiture  of  100  percent  of  the 
value  of  the  bidding  credit  (or,  in  the 
case  of  very  small  businesses 
transferring  to  small  businesses,  100 
percent  of  the  difference  between  the 
bidding  credit  received  by  the  former 
and  the  bidding  credit  for  which  the 
latter  is  eligible);  (2)  in  year  three  of  the 
license  term  the  payment  will  be  75 
percent:  (3)  in  year  four  the  payment 
will  be  50  percent,  and  (4)  in  year  five 


the  payment  will  be  25  percent,  after 
which  there  will  be  no  required 
payment.  These  assessments  will  have 
to  be  paid  to  the  U.S.  Treasury  as  a 
condition  of  approval  of  the  assignment 
or  transfer. 

52.  In  addition,  if  a  licensee  that 
qualifies  for  installment  payments  seeks 
to  assign  or  transfer  control  of  its  license 
during  its  term  to  an  entity  that  does  not 
meet  the  small  business  or  very  small 
business  definition,  the  Commission 
will  require  payment  of  the  remaining 
principal  and  any  interest  accrued 
throu^  the  date  of  assignment  as  a 
condition  of  the  license  assignment  or 
transfer.  Also,  if  an  investor 
suljsequently  piuchases  an  interest  in 
the  business  and,  as  a  result,  the  gross 
revenues  of  the  business  exceed  the 
applicable  financial  caps,  this  unjust 
enrichment  provision  will  apply.  The 
Commission  will  apply  these  payment 
requirements  for  the  entire  license  term 
to  ensure  that  small  businesses  will  look 
first  to  other  small  businesses  when 
deciding  to  transfer  their  licenses. 
However,  the  Commission  will  not 
impose  a  holding  period  or  other 
transfer  restrictions  on  these  licensees. 

Spectrum  Set  Asides 

53.  Because  there  will  be  both  a  large 
number  and  a  large  variety  of  licenses 
available  in  the  Phase  n  220  MHz 
auction,  the  Commission  will  not  adopt 
an  entrepreneurs'  block  for  the  service. 
Small  businesses  will  have  a  significant 
opportunity  to  compete  for  Phase  n  220 
MHz  licenses,  particularly  given  the 
special  provisions  that  have  been 
adopted  for  small  businesses. 

Procedural  Matters;  Ordering  Clauses 

Final  Regulatory  Flexibility  Analysis 

54.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  Pub.  L.  96-354, 
94  Stat.  1164,  as  amended  by  the 
Contract  with  America  Advancement    • 
Act  of  1996,  Pub.  L.  104-121.  110  StaL 
847,  5  U.S.C.  601  et  seq.,  the 
Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis  of  the 
expected  impact  of  the  rule  changes 
adopted  in  this  proceeding  on  small 
entities.  The  Secretary  shall  send  a  copy 
of  this  Third  Report  and  Order  and  Fifth 
Notice  of  Proposed  Rulemaking, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.* 


'Pub.  L  96-354,  94  SUt  1164.  5  U.S.C  section 
601  efssq.  (1980). 
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Final  Regulatory  Flexibility  Analysis 

55.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
(RFA),  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
Third  Notice  of  Proposed  Rulemaking  in 
this  proceeding  [Third  Notice).''  The 
Commission  sought  written  public 
comments  on  the  proposals  in  the  Third 
Notice,  including  on  the  IRFA.  The 
Commission's  Final  Regulatory 
Flexibility  Analysis  (FRFA)  in  tiiis  220 
MHz  Third  Report  and  Order  conforms 
to  the  RFA,  as  amended  by  the  Contract 
With  America  Advancement  Act  of 
1996.  Pub.  L.  104-121, 110  Stat.  847 
(1996)  (CWAAA).* 

/.  Need  for  and  Objective  of  the  Rules 

56.  The  rules  adopted  in  this  decision 
will  establish  a  flexible  regulatory 

.scheme  that  will  allow  for  efficient 
licensing  and  use  of  the  220  MHz 
service,  eliminate  unnecessary 
regulatory  burdens  on  existing  and 
future  220  MHz  licensees,  provide  a 
wide  variety  of  radio  services  to  the 
public,  enhance  the  competitive 
potential  of  220  MHz  services  in  the 
mobile  marketplace,  and  continue  to 
provide  a  home  for  the  development  of 
spectrally  efficient  technologies.  By 
establishing  comi}etitive  bidding 
procedures  pursuant  to  section  309(j)  of 
the  Communications  Act,  this  decision 
will  promote  economic  opportunity  and 
ensure  that  new  and  innovative 
technologies  are  readily  accessible  to 
the  American  people  by  avoiding 
excessive  concentration  of  licenses  and 
by  disseminating  licenses  among  a  wide 
variety  of  applicants,  including  small 
businesses.  The  adoption  of  competitive 
bidding  rules  will  also  permit  the 
recovery  for  the  public  of  a  portion  of 
the  value  of  the  public  spectrum 
resource  made  available  for  commercial 
use  and  avoidance  of  unjust  enrichment 
through  the  methods  employed  to  award 
uses  of  that  resource. 

U.  Summary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 

57.  No  issues  were  raised  specifically 
in  response  to  the  IRFA.  However,  we 
have  considered  the  significant 
economic  impact  on  a  substantial 
number  of  small  entities  through 
consideration  of  comments  that 
pertained  to  issues  of  concern  to  small 
businesses.  For  example,  two  equipment 
manufacturers,  SEA  and  Securicor, 
argued  against  allowing  Phase  I  and 


Phase  n  licensees  to  aggregate  their 
contiguous  channels  to  create  wider 
bandwidth  channels.^  [See  para.  98  of 
the  full  text  of  this  decision).  These 
commenters,  who  have  developed  radio 
equipment  in  the  220  MHz  band  using 
spectrally  efficient  technologies,  argue 
that  allowing  aggregation  of  channels 
would  severely  jeopardize  their  ability 
to  continue  to  develop  and  market  their 
technology.  The  Commission  decided  in 
favor  of  allowing  licensees  to  aggregate 
their  channels,  agreeing  with  those 
commenters  who  support  allovnng  such 
aggregation  because  this  type  of 
flexibility  will  allow  220  MHz  licensees 
to  offer  a  wider  variety  of 
communications  services  and  more 
effectively  compete  in  the  wireless 
marketplace.  While  allowing  channel 
aggregation,  the  Commission  agreed 
with  SEA  and  Securicor  that  it  should 
also  require  licensees  and  equipment 
manufacturers  to  meet  a  spectrum 
efficiency  standard.  In  adopting  a 
spectrum  efficiency  standard,  the 
Commission  sought  to  ensure  that  the 
220  MHz  band  would  continue  to  be  a 
home  for  the  development  of  spectrally 
efficient  technologies. 

58.  The  Commission  proposed  two   - 
classifications  of  non-nationwide  220 
MHz  licensing — i.e..  Economic  Area 
(EA)  licenses  and  Regional  licenses. 
Pagenet  endorsed  this  proposal,  noting 
that  such  assignments  would  be  a 
"complement  to  nationwide"  licensing, 
and  would  allow  "participation  by 
small,  medium  and  large  carriers  in 
which  local  to  nationwide  service  will 
be  provided  by  a  number  of  different 
licensees  in  each  marketplace."  (See 
para.  79  of  the  full  text  of  this  decision). 
The  Commission  adopted  this  proposal. 
(See  para.  80  of  the  full  text  of  this 
decision). 

59.  American  Mobile 
Telecommunications  Association 
(AMTA)  and  Comtech  asked  that  no 
limit  be  placed  on  the  number  of 
channels  a  licensee  may  obtain  within 
an  EA  or  Region  throu^  our  auction 
procedures.  Comtech  also  asked  that  EA 
and  Regional  licensees  not  be  required 
to  construct  a  minimum  number  of 
channels  at  all  of  their  base  stations. 
The  Commission  adopted  both  of  these 
proposals. 


»  Third  NoUce.  11  FXX  Red  at  287. 

*  Title  U  of  the  CWAAA  is  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  1996 
(SBREFA).  codified  at  S  U.S.C  601  et  seq. 


The  Oimmissioo  received  comments  from  five 
equipment  manufacturers:  Fairfield  Industries 
(Fairfield).  SEA  Inc.  (SEA).  Securicor  Radiocoms. 
Ltd.  (Securicor),  Ericsson  Corporation,  and  E.  F. 
Johnson  Company.  Of  these  commenters.  Fairfield, 
SEA.  and  Securicor  may  be  small  businesses  under 
the  definition  used  in  this  analysis.  Securicor  is  a 
corporation  based  in  England.  A  sixth  equipment 
manufacturer.  Motorola,  while  not  submitting 
formal  comments,  filed  ex  parte  presentations  in 
this  proceeding. 


60.  The  CommisMon  also  adopted  a 
proposal  by  Fairfield  to  allow  for  fixed 
operations  on  a  secondary  basis.  In  so 
doing,  the  Commission  acknowledged 
the  concerns  of  other  commenters  that 
such  operations  might  cause 
interference  to  primary  users  of  the 
band.  We  thus  required  secondary 
licensees  to  notify  nearby  primary  users 
of  their  secondary  facilities,  limited 
secondary  licensees'  operating 
parameters  beyond  those  initially 
proposed,  and  restricted  secondary 
licensees  from  operating  on  public 
safety,  Emergency  Medical  Radio 
Service  (EMRS),  or  Federal  Government 
220-222  MHz  chaimels. 

61.  A  number  of  commenters  asked 
that  we  provide  greater  protection  to 
Phase  I  base  stations  than  initially 
proposed.  We  decided  to  adopt  our 
proposed  co-channel  protection  criteria 
because  we  concluded  that,  inter  alia, 
this  decision  would  provide  protection 
to  Phase  I  base  stations  consistent  with 
other  recent  Commission  decisions 
establishing  protection  criteria  in  other 
mobile  services.  Commenters  were  also 
opposed  to  our  proposal  for  limiting 
field  strength  at  EA  and  Regional 
borders.  We  adopted  our  proposal  in 
order  to  afford  Phase  II  licensees  the 
maximum  degree  of  flexibility  in 
designing  their  systems  and  to  enable 
them  to  provide  a  quality  signal  at  the 
borders  of  their  service  areas. 

62.  Association  of  Public-Safety 
Communications  Officials — 
International  (APCO)  asked  that  we 
refrain  from  assigning  the  125  non- 
nationwide  channels  not  reserved  for 
Public  Safety  or  EMRS  eligibles  by 
competitive  bidding  in  order  to  give 
public  safety  entities  a  realistic 
opportunity  to  obtain  authorization  for 
more  than  ten  220  MHz  channels.  We 
decided  that  such  channels  should  be 
assigned  through  competitive  bidding 
because  we  could  not  conclusively 
determine  the  demand  by  public  safety 
entities  for  220  MHz  channels,  and 
because  we  intend  to  fully  explore  the 
spectrum  needs  of  the  public  safety 
commimity  in  a  future  rulemaking 
proceeding. 

63.  A  number  of  commenters  urged 
the  Commission  to  maintain  a  non- 
commercial set-aside  for  the  220  MHz 
service,  arguing  that  there  is  a 
continuing  demand  for  such  a  set-aside 
and  that  it  is  necessary  for  licensees' 
internal  commimications.  Other 
commenters  disagreed.  We  found  that  it 
would  not  be  in  the  public  interest  to 
establish  a  non-commercial  set-aside 
based  in  part  on  our  continuing 
commitment  to  efficient  use  of  the 
spectrum.  As  discussed  in  para.  42  of 
the  full  text  of  this  Third  Report  and 
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Order,  we  agree  with  those  commenters 
who  believe  that  it  is  unnecessary  to  set 
aside  spectrum  for  exclusively  internal 
communications,  given  the  apparent 
demand  for  nationwide  spectrum  for  the 
provision  of  service  to  the  public  and 
the  fact  that  we  are  not  precluding  a 
nationwide  Ucensee  firom  using  all  or 
part  of  its  spectrum  for  internal 
comm  unications. 

64.  Commenters  disagreed  regarding 
how  the  Commission  should  treat 
pending  applications  for  nationwide 
220  MHz  licenses.  Many  commenters 
urged  the  Commission  to  exercise  its 
discretion  to  award  the  licenses  through 
lotteries.  Other  commenters  argued  that 
the  pending  applications  should  be 
returned  and  the  licenses  should  be 
awarded  through  auctions.  We  found 
that  it  would  be  in  the  pubUc  interest  to 
retiun  the  pending  applications  for  the 
220  MHz  service  without  prejudice  and 
award  the  licenses  through  competitive 
bidding.  We  concluded  that,  because  the 
nature  of  the  220  MHz  service  is 
undergoing  a  substantial  change,  it 
would  be  unfair  to  preclude  new 
applicants  from  having  the  opportunity 
to  apply  for  these  Ucenses.  We  also 
noted  that  awarding  licenses  through 
auctions  beneSts  the  public  by  ensuring 
that  Ucenses  go  to  those  who  value  them 
the  most  and  to  those  who  have  an 
incentive  to  build  their  systems  quickly, 
thereby  speeding  the  provision  of 
service  to  the  pubUc. 

ni.  Description  and  Estimate  of  the 
Small  Entities  Involved 

65.  The  Commission  anticipates 
receiving  approximately  2.220  total 
applications  for  the  Phase  II  220  MHz 
service — i.e.,  2.000  Pubhc  Safety 
applications  (including  1.000  EMRS 
apphcations).  90  applications  for 
Economic  Area  charmels.  20 
apphcations  for  Regional  channels.  100 
apphcations  for  secondary  service,  and 
10  apphcations  for  nationwide 
channels.  These  applicants,  many  of 
whom  may  be  small  businesses,  as  well 
as  approximately  3.800  Phase  I  220  MHz 
licensees,  many  of  whom  may  be  small 
entities,  and  at  least  six  equipment 
manufacturers,  three  of  which  may  be 
small  businesses,  will  be  subject  to  the 
rules  adopted  in  the  220  MHz  Third 
Report  and  Order. 

66.  The  Commission  has  not 
developed  a  definition  of  small  entities 
apphcable  to  220  MHz  Phase  I  hcensees. 
or  equipment  manufacturers  for 
purposes  of  this  Final  Regulatory 
Flexibility  Analysis,  and  since  the 
Regulatory  Flexibility  Art  amendments 
were  not  in  effert  until  the  record  in  this 
proceeding  was  closed,  the  Commission 
was  unable  to  request  information 


regarding  the  niunber  of  small 
businesses  that  are  associated  with  the 
220  MHz  service.  However,  we  have 
adopted  criteria  for  defining  small 
businesses  and  very  small  businesses  for 
purposes  of  determining  eligibility  for 
auction  bidding  credits  and  installment 
payments.*  We  will  therefore  use  this 
definition  for  estimating  the  number  of 
potential  Phase  II  entities  applying  for 
auctionable  spectrum  that  are  small 
businesses.  To  estimate  the  number  of 
Phase  I  licensees  and  the  number  of  220 
MHz  equipment  manufacturers  that  are 
small  businesses,  and  the  number  of 
Phase  II  entities  applying  for  non- 
auctionable  spectrum  [i.e.,  pubUc  safety 
and  EMRS  channels)  we  shall  turn  to 
the  relevant  definitions  as  provided  by 
the  Small  Business  Administration 
(SBA). 

Phase  I  Licensees 

There  are  approximately  3,800  non- 
nationwide  Phase  I  hcensees  and  4 
nationwide  hcensees  currently 
authorized  to  operate  in  the  220  MHz 
band.  To  estimate  the  number  of  such 
entities  that  are  small  businesses,  we 
apply  the  definition  of  a  small  entity 
under  SBA  rules  applicable  to 
radiotelephone  companies.  This 
definition  provides  that  a  small  entity  is 
a  radiotelephone  company  employing 
fewer  than  1.500  persons.'  However,  the 
size  data  provided  by  the  SBA  do  not 
allow  us  to  make  a  meaningful  estimate 
of  the  number  of  220  MHz  providers 
that  are  small  entities  because  they 
combine  all  radiotelephone  companies 
with  500  or  more  employees."*  We 
therefore  use  the  1992  Census  of 
Transportation,  Commimications,  and 
Utihties.  condurted  by  the  Bureau  of  the 
Census,  which  is  the  most  recent 
information  available.  Data  bom  the 
Bureau  of  the  Census'  1992  study 
indicate  that  only  12  out  of  a  total  1.178 
radiotelephone  firms  which  operated 
diuing  1992  had  1,000  or  more 
employees — and  these  may  or  may  not 
be  small  entities,  depending  on  whether 
they  employed  more  or  less  than  1 ,500 
employees."  But  1,166  radiotelephone 
firms  had  fewer  than  1 ,000  employees 


'  ApprovaJ  from  the  Snull  Business 
Administration  for  this  definition  is  pending. 

•  13  CFR  121.201.  Standard  Industrial 
ClassiPication  (SIC)  Code  4812. 

'"U.S.  Small  Business  Administration  1992 
Economic  Census  Employment  Report.  Bureau  of 
the  Census.  U.S.  Department  of  Commerce.  Table  3. 
SIC  Code  4812  (radiotelephone  communications 
industry  data  adopted  by  the  SBA  Office  of 
Advocacy). 

"U.S.  Bureau  of  the  Census.  U.S.  Department  of 
Commerce.  1992  Census  of  Transportation. 
Communications,  and  Utilities.  UC92-S-1.  Subject 
Series.  Establishment  and  Firm  Size.  Table  5. 
Employment  Size  of  Firms;  1992,  SIC  Code  4812 
(issued  May  1995). 


and  therefore,  under  the  SBA  definition, 
are  small  entities.  However,  we  do  not 
know  how  many  of  these  1,166  firms  are 
Ukely  to  be  involved  in  the  220  MHz 
service. 

Phase  II  Entities  Applying  for 
Auctionable  Spectnim 

The  220  MHz  Third  Report  and  Order 
adopts  a  two-tiered  definition  of  small 
business  for  the  purpose  of  competitive 
bidding.  The  Commission  defines  a 
"very  small  business"  as  an  entity  that, 
together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  for  the  three  preceding  years  of 
not  more  than  $3  milhon:  and  a  "small 
business"  as  an  entity  that,  together 
with  affiliates  and  controlling 
principals,  has  average  gross  revenues 
for  the  three  preceding  years  of  not  more 
than  $15  million.  For  purposes  of 
determining  small  business  status,  the 
Commission  will  attribute  the  gross 
revenues  of  all  contiolling  principals  in 
the  small  business  applicant  as  well  as 
the  gross  revenues  of  affiliates  of  the 
appUcant.  The  Commission  is  not 
imposing  specific  equity  requirements 
on  the  controlling  principals  that  meet 
this  small  business  definition.  In  order 
for  an  applicant  to  quahfy  as  a  small 
business,  qualifying  small  business 
principals  must  maintain  both  de  facto 
and  de  jure  control  of  the  applicant. 

67.  As  noted  above,  the  SBREFA  was 
not  in  effect  at  the  time  the  Third  Notice 
was  issued,  so  comment  was  not  sought 
on  the  number  of  prospertive  Phase  II 
apphcants  in  the  220  MHz  service 
which  might  qualify  as  small 
businesses.  Therefore,  the  Commission 
cannot  accurately  predirt  the  number  of 
apphcants  in  the  220  MHz  service  who 
v^rill  fit  the  description  of  a  small 
business.  However,  using  the  definitions 
of  small  business  and  very  small 
business  we  adopted  for  the  purpose  of 
determining  eligibility  for  bidding 
credits  and  installment  payments,  the 
Commission  can  attempt  to  estimate  the 
number  of  apphcants  for  220  MHz 
licenses  that  are  small  businesses  by 
looking  at  the  number  of  applicants  in 
similar  services  that  qualified  as  small 
businesses.  For  example,  the  900  MHz 
SMR  service  utilized  a  definition  of  very 
small  business  based  on  gross  revenues 
of  not  more  than  $3  million  and  a 
definition  of  small  business  based  on 
gross  revenues  of  not  more  than  $15 
million.  A  total  of  128  applications  were 
received  in  the  900  MHz  SMR  auction, 
and,  of  these  apphcations,  71  quahfied 
as  very  small  businesses  and  an 
additional  30  qualified  as  small 
businesses. 

68.  Approximately  900  hcenses  will 
be  made  available  for  authorization  in 
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the  220  MHz  auction.  In  the  900  MHz 
SMR  auction,  1050  licenses  were  made 
available.  Given  that  128  qualified 
applications  were  received  in  the  900 
MHz  auction,  we  anticipate  receiving 
slighUy  fewer,  or  120  applications  in  the 
220  MHz  auction.  Given  that  71 
applicants  qualified  as  very  small 
businesses  and  30  applicants  qualified 
as  small  businesses  in  the  900  MHz 
SMR  auction,  we  estimate  that 
proportionately  fewer,  or  65  applicants, 
will  qualify  as  very  small  businesses, 
and  27  applicants  will  qualify  as  small 
businesses  in  the  220  MHz  auction. 

Phase  II  Entities  Applying  for  Non- 
Auctionable  Spectrum 

We  estimate  that  approximately  1,000 
applications  will  be  filed  for 
authorization  on  the  220  MHz  public 
safety  chaimels,  and  we  estimate  that 
approximately  1,000  applications  vriW 
be  filed  for  authorization  on  the  220 
MHz  EMRS  channels.  To  estimate  the 
number  of  such  applicants  that  are 
small  entities,  we  apply  the  definition  of 
a  small  entity  under  the  SBA  rules 
applicable  to  small  governmental 
entities.  The  SBREFA  requires  that  we 
estimate  the  number  of  governmental 
entities  with  populations  of  less  than 
50,000  for  which  our  rules  will  apply. '^ 
According  to  the  Census  Bureau,  96 
percent  of  the  nation's  counties,  cities, 
and  towns  have  populations  of  fewer 
than  50,000.'^  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  We  thus  estimate 
that  96  percent  of  all  governmental 
entities  are  small;  and  further  estimate 
that,  because  the  estimated  1,000 
applications  for  the  public  safety 
channels  will  be  from  governmental 
entities,  that  960  of  these  applications 
may  be  from  small  governmental 
entities.  Some  EMRS  applicants  will  be 
governmental  entities,  while  others  will 
be  non-governmental  [e.g.,  hospitals, 
ambulance  services).  Because  we 
assume  that  all  such  non-governmental 
entities  applying  for  EMRS  licenses  will 
be  small  entities,  we  estimate  that  a 
slighUy  higher  percentage  of  applicants 
for  ENfilS  licenses,  or  98  percent  of 
EMRS  applicants,  will  be  small  entities. 
We  therefore  estimate  that 
approximately  980  applications  for  the 
EMRS  chaimels  will  be  from  small 
entities. 


Radio  Eqmpment  Manufactiu^rs 

We  anticipate  that  at  least  six  radio 
equipment  manufecturers  will  be 
affected  by  our  decisions  in  this 
proceeding.  According  to  the  SBA's 
regulations,  a  radio  and  television 
broadcasting  and  communications 
equipment  manufacturer  must  have  750 
or  fewer  employees  in  order  to  qualify 
as  a  small  business  concern.'^  Census 
Bureau  data  indicate  that  there  are  858 
U.S.  firms  that  manufacture  radio  and 
television  broadcasting  and 
communications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and  would  therefore  be 
classified  as  small  entities. '^  We  do  not 
have  information  that  indicates  how 
many  of  the  six  radio  equipment 
manufacturers  associated  with  this 
proceeding  are  among  these  778  firms. 
However,  because  three  of  these 
manufacturers  (Motorola,  Ericsson  and 
E.F.  Johnson)  are  major,  nationwide 
radio  equipment  manufecturers,  we 
conclude  that  these  manufacturers 
would  not  qualify  as  small  businesses. 

/v.  Summary  of  the  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

69.  The  220  MHz  Third  Report  and 
Order  adopts  a  number  of  rules  that  will 
entail  reporting,  recordkeeping,  and/or 
third  party  consultation.  However,  the 
Commission  beUeves  that  these 
requirements  are  the  minimum  needed 
to  ensure  the  integrity  of  the  220  MHz 
service.  The  Commission  considers  the 
effects  of  these  requirements  first  on 
Phase  II  applicants  and  licensees  and 
then  on  Phase  I  licensees. 

Phase  n  Applicants 

Applicants  for  the  Phase  U  220  MHz 
auction  will  be  required  to  submit  a 
completed  FCC  Form  175.  Auction 
wiimers,  as  well  as  apphcants  for  the 
220  MHz  public  safety  and  EMRS 
chaimels,  will  be  required  to  file  a 
completed  FCC  Form  600.  In  addition, 
applicants  for  the  220  MHz  EMRS 
channels,  like  all  other  EMRS 
applicants,  must  furnish  a  statement 
from  the  governmental  body  having 
jurisdiction  over  the  state  emergency 
plan  indicating  that  the  applicant  is 
included  in  the  emergency  plan,  or  is 
otherwise  supporting  the  application. 

Phase n  Licensees 

Phase  n  licensees  authorized  on 
Channels  161-200  and  Channels  1-40 
will  be  required  to  coordinate  among 


■2  See  5  U.S.C  601(5)  (including  cities,  counties, 
towns,  townships,  villages,  school  districts,  or 
special  districts). 

■'See  1992  Census  of  Governments,  U.S.  Bureau 
of  the  Census,  U.S.  Department  of  Commerce. 


"  13  CFR  121.201,  (SIC)  Code  3663. 

■'U.S.  Dept  of  Commerce,  1992  Census  of 
TransportaUon,  Communications  and  Utilities 
(issued  May  1995).  SIC  category  3663. 


themselves  to  locate  their  base  stations 
to  avoid  interference.  Regional  licensees 
operating  on  Channels  196-200  may 
operate  stations  at  powers  exceeding  2 
watts  ERP  or  at  antenna  heights  greater 
than  20  feet  provided  that  they  obtain 
the  written  concurrence  of  all  Phase  I 
and  Phase  11  licensees  operating  base 
stations  on  Channels  1-40  within  6  km 
of  the  base  stations  of  the  Regional 
licensees. 

70.  Phase  11  Ucensees  operating 
secondary,  fixed  stations  will  be 
required  to  notify  any  co-channel 
primary  licensees  authorized  in  the  area 
of  their  operation  of  the  location  of  their 
secondary  facilities.  Phase  II  licensees 
implementing  nationwide  land  mobile 
or  paging  systems  will  be  required  to 
meet  construction  "benchmarks"  and 
must  submit  maps  and  other  supporting 
docimientation  to  demonstrate 
comphance  with  these  benchmarks  five 
and  ten  years  after  grant  of  the  initial 
license.  Also,  nationwide  licensees 
implem-mting  fixed  systems,  in  lieu  of 
meeting  the  construction  benchmarks 
described  above,  may  make  a  showing 
of  "substantial  service"  within  five  and 
ten  years  of  the  initial  license  grant.  To 
comply  with  these  requirements,  such 
licensees  must  also  submit  maps  and 
other  supporting  documents  five  and 
ten  years  after  grant  of  the  initial 
license.  Regional  licensees  and  EA 
licensees  implementing  land  mobile, 
paging,  or  fixed  systems  must  also 
comply  with  5-  and  10-year 
construction  or  substantial  service 
requirements  and  must  also  provide 
maps  and  other  supporting  documents 
to  demonstrate  compliance  with  such 
requirements.  Preparation  of  maps  and 
supporting  documentation  may  involve, 
engineering  expertise.  Failure  by 
nationwide,  EA,  or  Regional  licensees  to 
meet  either  the  five-  or  ten-year 
construction  requirement  will  result  in 
automatic  cancellation  of  the  licensees' 
nationwide  authorization.  Phase  II 
hcensees  will  not  be  permitted  to 
construrt  their  stations  less  than  120  km 
fitim  a  constructed  and  operating  Phase 
I,  co-channel  station  unless  they  submit 
a  technical  analysis  demonstrating  that 
the  predicted  28  dBuV/m  interfering 
contour  of  their  base  station  does  not 
overlap  the  predicted  38  dBuV/m 
service  contour  of  the  Phase  I  licensee's 
station.  This  technical  analysis  will 
involve  engineering  exj>ertise.  Phase  n 
licensees  may  also  locate  their  stations 
less  than  120  km  from  the  station  of  an 
existing  Phase  I  co-channel  Ucensee  or 
with  less  10  dB  protection  to  such  co- 
channel's  station's  38  dBuV/m  contour 
if  the  Phase  D  licensee  obtains  the 
written  consent  of  the  affected  Phase  I 
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licensee.  Finally,  Phase  n  licensees 
operating  in  adjacent  EAs  or  Regions 
may  exceed  the  specified  field  strength 
limit  at  their  border  if  all  affected,  co- 
channel  EA  and  Regional  licensees 
agree  to  the  higher  field  strength. 

71.  Section  309(j)(4)(E)  of  the 
Communications  Act  directs  the 
Commission  to  "require  such  transfer 
disclosures  and  anti-trafiicking 
restrictions  and  payment  schedules  as 
may  be  necessary  to  prevent  unjust 
enrichment  as  a  result  of  the  methods 
employed  to  issue  licenses  and 
permits."  '*  The  Commission  adopted 
safeguards  designed  to  ensure  that  the 
requirements  of  this  section  are 
satisfied,  including  a  transfer  disclosure 
requirement  for  licenses  obtained 
through  the  competitive  bidding  process 
for  the  220  MHz  service.  An  applicant 
seeking  approval  for  a  transfer  of  control 
or  assignment  of  a  license  within  three 
years  of  receiving  a  new  license  through 
a  competitive  bidding  procedure  must, 
together  with  its  application  for  transfer 
of  control  or  assignment,  file  with  the 
Commission  a  statement  indicating  that 
its  license  was  obtained  through 
competitive  bidding.  Such  applicant 
must  also  file  with  the  Commission  the 
associated  contracts  for  sale,  option 
agreements,  management  agreements,  or 
other  documents  disclosing  the  total 
consideration  that  the  applicant  woidd 
receive  in  return  for  the  transfer  or 
assignment  of  its  license. 

72.  With  respect  to  small  businesses, 
we  have  adopted  unjust  enrichment 
provisions  to  deter  speculation  and 
participation  in  the  licensing  process  by 
those  who  do  not  intend  to  offer  service 
to  the  public,  or  who  intend  to  use  the 
competitive  bidding  process  to  obtain  a 
license  at  a  lower  cost  than  they  would 
otherwise  have  to  pay  and  to  later  sell 

it  at  a  profit,  and  to  ensure  that  large 
businesses  do  not  become  the 
unintended  beneficiaries  of  measures 
meant  to  help  small  firms.  Small 
business  licensees  seeking  to  transfer 
their  licenses  to  entities  which  do  not 
qualify  as  small  businesses  (or  very 
small  businesses  seeking  to  transfer 
their  licenses  to  small  businesses  or 
large  companies),  as  a  condition  of 
approval  of  the  transfer,  must  remit  to 
the  government  a  payment  equal  to  a 
portion  of  the  total  value  of  the  benefit 
conferred  by  the  government. 

73.  Finally,  applicants  and  licensees 
claiming  eligibility  for  competitive 
bidding  as  a  small  business,  a  very  small 
business,  or  a  consortium  of  small 
businesses  (or  very  small  businesses)  are 
subject  to  audits  by  the  Conunission. 
Selection  for  audit  may  be  random,  on 


'•47  U.S.C  309(iK4KE). 


information,  or  on  the  basis  of  other 
factors.  Consent  to  such  audit  is  part  of 
the  certification  included  in  the  short- 
form  apphcation  (FCC  Form  175). 

Phase  I  Licensees 

Phase  I  nationwide  licensees 
intending  to  operate  primary,  fixed  or 
paging  operations  instead  of  or  in 
addition  to  their  land  mobile  operations 
must  revise  their  10-year  schedule  for 
construction  of  their  land  mobile  system 
to  describe  the  fixed  or  paging  system 
they  intend  to  deploy.  They  must  also 
certify  that  the  financial  showings  and 
all  other  certifications  they  had 
previously  provided  in  demonstrating 
their  ability  to  construct  and  operate 
their  nationwide  land  mobile  system 
remain  applicable  to  their  planned, 
primary  fixed  or  paging  system,  or  they 
must  revise  their  financial  showings  and 
provide  all  other  relevant  certifications 
to  demonstrate  their  ability  to  construct 
and  operate  a  nationwide,  primary  fixed 
or  paging  system.  These  certifications 
and  showings  may  involve  engineering 
and  financial  expertise.  The 
Commission  anticipates  that  two  Phase 
I  licensees  will  seek  to  deploy  primary 
fixed  or  paging  operations. 

74.  Phase  I  nationwide  licensees 
intending  to  operate  primary  fixed 
systems  will  be  required  to  comply  with 
existing  construction,  recordkeeping, 
and  reporting  requirements,  but,  rather 
than  constructing  base  stations  (for  base 
and  mobile  operations)  and  placing 
them  in  operation  to  meet  their  4-,  6- 
and  10-year  construction  benchmarks, 
must  demonstrate  how  their  fixed 
stations  are  providing  "substantial 
service"  to  the  public.  This 
demonstration  of  substantial  service 
will  be  provided  in  the  same  form  as 
dociunentation  ciurently  required  for 
nationwide  Phase  I  licensees  providing 
evidence  of  the  construction  of  their 
primary  land  mobile  systems. 

All  220  MHz  Licensees 

All  220  MHz  licensees  seeking 
renewal  of  their  authorizations  will  be 
required,  inter  alia,  to  demonstrate  that 
they  have  provided  substantial  service 
diuing  their  past  license  term,  and 
submit  a  showing  explaining  why  they 
should  receive  a  renewal  expectancy. 

V.  Significant  Alternatives  and  Steps 
Taken  by  Agency  to  Minimize  the 
Significant  Economic  Impact  on  a 
Substantial  Number  of  Small  Entities 
Consistent  With  Stated  Objectives 

75.  The  Commission's  chief  objectives 
in  adopting  the  220  MHz  Third  Report 
and  Order  are  to  establish  a  regulatory 
plan  for  the  220  MHz  service  that  will 
allow  for  the  efficient  licensing  and  use 


of  the  service,  to  eliminate  unnecessary 
regulatory  burdens,  to  enhance  the 
competitive  potential  of  the  220  MHz 
service  in  the  mobile  services 
marketplace,  to  provide  a  wide  variety 
of  radio  services  to  the  public,  and  to 
continue  to  provide  a  home  for  the 
development  of  spectrally  efficient 
technologies.  A  number  of  the 
Commission's  original  proposals  were 
modified  in  order  to  minimize  the 
significant  economic  impact  on  small 
entities  consistent  with  these  objectives, 
based  on  issues  and  suggestions  raised 
in  the  public  comment. 

76.  For  example,  the  Commission 
made  significant  changes  to  the 
proposed  Phase  11  channel  band  plan 
based  on  an  analysis  of  the  comments. 
Most  of  the  commenters  favored  the 
assignment  of  larger  numbers  of 
chaimels  to  individual  EA  and  Regional 
licensees  than  the  proposed  5-channel 
blocks.  The  Commission  concurred  with 
the  commenters'  argument  that 
proposed  5-channeI  blocks  would 
unjustly  inhibit  licensees'  revenue- 
producing  ability  and  therefore  decided 
to  authorize  10-  and  15-channel  EA  and 
Regional  assignments,  respectively.  We 
concluded  that  adoption  of  a  licensing 
scheme  that  provides  for  10-channel 
and  15-channel  assignments  should 
enable  Phase  II  licensees,  many  of 
which  are  likely  to  be  small  busiuesses, 
to  establish  more  viable  radio  services. 
Commenters  were  also  generally 
opposed  to  the  Commission's  use  of 
contiguous  channel  assignments  in  our 
proposed  Phase  n  band  plan  after 
having  previously  adopted 
predominanUy  non-contiguous 
assignments  in  Phase  I.  The 
Commission  found  merit  in  the 
argument  of  those  who  emphasized  the 
difficulties  that  are  likely  to  be 
encountered  by  both  Phase  I  licensees 
and  Phase  II  licensees,  many  of  which 
are  likely  to  be  small  businesses,  if  we 
adopted  completely  inconsistent  Phase 
n  and  Phase  I  band  plans.  We  therefore 
adopted  a  Phase  II  biand  plan  that 
mirrored  the  existing  Phase  I  plan.  We 
concluded  that  adopting  a  Phase  n  band 
plan  patterned  after  the  Phase  I  plan 
will  benefit  both  Phase  I  and  Phase  II 
licensees  because  Phase  I  licensees  will 
be  able  to  more  easily  expand  on  their 
existing  authorized  channels,  and  Phase 
n  licensees  will  be  able  to  more  easily 
provide  protection  to  co-channel  Phase 
I  licensees.  In  addition,  at  the  suggestion 
of  a  commenter,  we  decided  not  to 
require  EA,  Regional  or  nationwide 
licensees  to  construct  a  minimum 
number  of  channels  at  all  of  their  base 
stations. 

77.  In  order  to  provide  licensees  with 
maximum  flexibility  to  employ  a  variety 
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of  technologies,  the  Commission 
decided  to  allow  them  to  aggregate  their 
contiguous  channels.  However,  in  so 
doing  the  Commission  agreed  with  the 
views  of  commenters  SEA  and  Securicor 
and  adopted  a  spectrum  efficiency 
standard.  In  adopting  a  spectrum 
efficiency  standard,  we  rejected  other 
commenters'  arguments  that  a  standard 
is  not  necessary  because  licensees 
acquiring  spectrum  assigned  on 
contiguous  channels  through 
competitive  bidding  will  have  an 
incentive  to  use  that  spectrum  as 
efficientiy  as  possible,  and  that  adoption 
of  a  particular  spectrum  efficiency 
standard  could  limit  the  types  of 
services  that  licensees  would  be  able  to 
provide.  The  Commission  concluded 
that  a  standard  was  needed  to  ensure 
that  the  220  MHz  bemd  would  continue 
to  be  a  home  for  the  development  of 
spectrum  efficient  technologies. 

78.  The  Commission  also  attempted, 
wherever  possible,  to  offer  licensees  the 
most  flexibility  with  a  minimum 
regulatory  burden.  For  example,  the 
Commission  elected  to  allow  Phase  I 
and  Phase  11  licensees  the  flexibility  to 
conduct  paging  operations  on  a  primary 
basis.  The  commenters  were  divided  on 
this  issue.  Commenters  opposed  to 
allowing  paging  on  a  primary  basis 
maintained  that  to  do  so  would 
transform  the  220  MHz  band  into 
merely  an  additional  band  for  the 
provision  of  paging  services,  and  that 
this  would  be  unfair  to  existing  paging 
licensees  in  other  bands.  These 
commenters  argued  that  there  are  a 
sufficient  number  of  paging  bands 
already  in  existence  and  that  the  220 
MHz  band  should  continue  to  be  used 
to  advance  the  development  of 
narrowband  technology.  The 
Commission,  however,  decided  to  allow 
paging  on  a  primary  basis  in  the  220 
MHz  band  in  order  to  provide 
additional  spectrum  for  a  rapidly 
growing  communications  service  and  to 
enable  220  MHz  licensees  to  compete 
more  effectively  in  the  wireless 
marketplace. 

79.  Tne  Commission  also  decided  to 
allow  220  MHz  licensees  to  conduct 
fixed  operations  on  a  primary  basis  to 
provide  them  with  the  flexibility  to  offer 
a  wider  array  of  communications 
services  to  the  public.  Similarly,  the 
Commission  decided  that  220  MHz 
licensees  conducting  geophysical 
telemetry  operations  should  be 
permitted  to  obtain  secondary 
authorizations  to  operate  their  fixed 
facilities  on  a  non-interference  basis  to 
licensees  authorized  to  operate  on  a 
primary  basis.  In  making  this  decision, 
the  Commission  acknowledged 
concerns  raised  by  commenters  about 


possible  interference  to  primary 
operations,  but  concluded  that  the  risk 
of  interference  firom  secondary, 
geophysical  telemetry  operations  was 
minimal,  and  that  such  operations 
should  therefore  be  allowed. 

80.  In  prescribing  rules  for  the  220 
MHz  service  auction,  we  initially 
proposed  to  begin  by  auctioning  the 
nationwide  licenses  and  the  Regional 
licenses  in  one  simultaneous  multiple 
round  auction.  We  proposed  to  then 
auction  the  economic  area  (EA)  licenses 
in  a  subsequent  auction.  The  SMR 
Advisory  Group  supported  this 
approach.  After  further  consideration, 
however,  we  concluded  that  all  three 
categories  of  licenses  are  highly 
interdependent.  Grouping  such  licenses 
and  putting  them  up  for  bid  at  the  same 
time  facilitates  awarding  licenses  to 
bidders  who  value  them  the  most  highly 
by  providing  bidders,  including  small 
businesses,  with  information  about  the 
prices  of  complementary  and 
substitutable  licenses  during  the  course 
of  an  auction.  We  therefore  aimounced 
our  plan  to  hold  a  single,  simultaneous 
multiple  round  auction  for  all  classes  of 
licenses.  We  did,  however,  reserve  the 
discretion  to  auction  each  of  these 
license  groupings  (nationwide. 
Regional,  EA)  separately  or  in  different 
combinations  (e.g.,  nationwide  and 
Regional  together)  if  there  are 
administrative  reasons  for  doing  so. 

81.  In  establishing  bidding 
procedures,  the  Commission  proposed 
the  use  of  the  Milgrom- Wilson  activity 
rule.  We  proposed  a  minimum  activity 
level  requiring  bidders  to  be  active  on 
at  least  one-third  of  the  MHz-pops  for 
which  they  are  eligible  in  Stage  I,  two- 
thirds  of  the  MHz-pops  for  which  they 
are  eligible  in  Stage  II,  and  100  percent 
of  the  MHz-pops  for  which  they  are 
eligible  in  Stage  m.  The  SMR  Advisory 
Group  and  AMTA  supported  use  of  the 
Milgrom-Wilson  activity  rule.  However, 
NTIA  stated  that  requiring  a  100  percent 
level  of  activity  in  Stage  Ul  may  inhibit 
bidder  flexibility  and  be  imduly 
restrictive.  We  agree  with  ^f^A  and 
decided  not  to  require  a  100  percent 
level  of  activity  in  Stage  ID.  Moreover, 
in  order  to  enhance  bidder  flexibility  at 
the  end  of  the  auction  and  to  make  the 
figures  easier  to  administer,  we 
eliminated  the  use  of  fi^ctions.  Thus, 
we  adopted  eligibility  levels  of  60 
percent,  80  percent,  and  98  percent,  for 
Stages  I,  n,  and  III,  respectively.  This 
change  will  benefit  all  bidders, 
including  small  businesses. 

82.  In  establishing  auction  rules  for 
the  220  MHz  service,  the  Commission 
adopted  a  number  of  provisions  to 
support  the  participation  of  small 
businesses.  For  example,  the 


Commission  established  bidding  credits 
and  an  installment  payment  plan, 
designed  to  increase  the  opportunities 
for  small  businesses  to  become  220  MHz 
service  providers.  In  addition,  the 
Commission  established  rules  for  the 
partitioning  of  geographic  area  licenses, 
which  will  increase  opportunities  for 
small  businesses  to  participate  in  the 
220  MHz  service.  Through  partitioning, 
small  businesses  may  acquire  licenses 
for  portions  of  geographic  areas,  a  less 
expensive  alternative  to  acquiring  a 
license  for  an  entire  area. 

83.  The  Commission  initially 
proposed  to  define  small  business,  for 
purposes  of  eligibility  for  such 
provisions  as  bidding  credits  and 
installment  payments  as  follows:  For 
companies  wishing  to  bid  on 
nationwide  and  Regional  licenses,  we 
proposed  to  define  small  businesses  as 
those  entities  with  $15  million  or  less  in 
average  annual  gross  revenues  for  the 
preceding  three  years.  For  EA  licenses, 
we  proposed  to  define  small  businesses 
as  those  entities  with  S6  million  or  less 
in  average  annual  gross  revenues  for  the 
preceding  three  years.  AMTA  and  the 
SMR  Advisory  Group  agreed  with  this 
definition.  We  concluded,  however,  that 
while  the  nationwide  and  Regional 
Phase  II  220  MHz  licenses  would  have 
higher  build-out  and  o[>erational  costs 
than  would  the  EA  licenses,  it  is  likely 
that  bidders  will  attempt  to  aggregate 
licenses  across  regions  or  EAs  to 
establish  their  markets.  Thus,  for 
example,  bidders  may  elect  to  aggregate 
EA  licenses  to  create  a  Regional  market, 
rather  than  bid  for  the  Regional  license 
itself.  In  order  to  ensure  the  meaningful 
participation  of  small  business  entities 
in  the  auction,  we  adopted  a  two-tiered 
definition  of  small  business  with  gross 
revenues  limits  applicable  across  all 
three  categories  of  license.  This 
approach  will  give  qualifying  small 
businesses  flexibility  to  bid  for  a 
Regional  license  or,  on  the  other  hand, 
elect  to  bid  for  several  EAs,  without 
having  to  choose  which  type  of  license 
to  bid  for  prior  to  the  start  of  the 
auction.  For  purposes  of  bidding  for  the 
nationwide.  Regional  and  EA  licenses, 
therefore,  we  defined  (1)  a  very  small 
business  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  for  the  three 
preceding  years  of  no  more  than  S3 
million  and  (2)  a  small  business  as  an 
entity  that,  together  with  affiliates  and 
controlling  principals,  has  average  gross 
revenues  for  the  preceding  three  years  of 
no  more  than  $15  million.  Defining  a 
"very  small  business"  at  the  $3  million 
threshold,  rather  than  at  the  $6  million 
threshold,  is  consistent  with  the 
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definitions  successfully  used  in  the  900 
MHz  SMR  service,  where  build-out 
costs  are  similar  to  those  in  the  220 
MHz  service.  Bidding  credits  are  based 
upon  this  two-tiered  approach. 

84.  We  disagreed  with  the  suggestion 
of  Metricom  that  we  should  increase  the 
gross  revenues  threshold  of  our  small 
business  definition  to  $25  million, 
because,  based  upon  our  experience  in 
the  900  MHz  SMR  auction,  such  an 
increase  would  be  far  too  inclusive.  In 
the  900  MHz  SMR  auction,  we 
established  small  business  definitions  of 
$15  million  and  S3  million.  Of  the  128 
applicants  that  qualified  to  participate 
in  the  auction,  101  qualified  for  the 
small  business  or  very  small  business 
bidding  credits.  Because  we  believe  the 
cost  of  building  out  a  220  MHz  system 
most  closely  resembles  the  cost  of  a  900 
MHz  SMR  system,  and  because  it  would 
substantially  dilute  the  value  of  the 
small  business  preferences  for  virtually 
all  applicants  to  qualify  for  them,  we 
declined  to  adopt  the  Metricom 
proposal. 

85.  For  purposes  of  determining  small 
business  status,  we  will  attribute  the 
gross  revenues  of  the  applicant,  all 
controlling  principals  of  the  applicant, 
and  their  affiliates.  This  is  a  much 
simpler  approach  than  we  utilized  in 
broadband  PCS,  because  it  does  not 
require  a  control  group.  We  will  still 
require,  however,  that  in  order  for  an 
applicant  to  qualify  as  a  small  business, 
qualifying  small  business  principals 
must  maintain  "control"  of  the 
applicant,  including  both  de  facto  and 
de  jure  control.  Thus,  small  businesses 
will  have  less  difficulty  determining 
their  eligibility.  We  declined  to  adopt 
Comtecb's  suggestion  that,  for 
determining  whether  an  entity  qualifies 
as  a  small  business,  revenues  and  assets 
of  investors  holding  more  than  25 
percent  of  an  applicant's  voting  stock 
and  revenues  and  assets  of  all  affiliates 
should  be  attributable  to  the  applicant. 
Chir  approach  is  a  more  accurate 
indicator  of  the  control  of  an  applicant. 

86.  With  respect  to  bidding  credits,  in 
order  to  ensure  that  small  businesses 
have  a  realistic  opportunity  to  acquire 
Phase  n  220  MHz  nationwide  and 
Regional  licenses,  we  proposed  a  40 
percent  bidding  credit  for  all  qualified 
designated  entities.  For  Phase  II  220 
MHz  nationwide  licenses,  we  proposed, 
inter  alia,  to  offer  this  bidding  credit  on 
only  one  of  the  available  channel 
blocks.  For  Phase  n  220  MHz  Regional 
licenses,  we  proposed  to  offer  the 
bidding  credit  on  all  available  channel 
blocks.  Because  we  believed  that  the 
Phase  II  220  MHz  EA  licenses  are 
similar  in  their  number  and  in  the  level 
of  incumbency  to  the  licenses  offered  in 


the  900  MHz  SMR  service,  we  proposed 
offering  the  same  10  percent  bidding 
credit  to  qualified  small  businesses 
bidding  on  Phase  II  220  MHz  EA 
licenses  as  we  did  in  the  900  MHz  SMR 
auction.  SMR  Advisory  Group 
supported  these  proposals.  AMTA,  U.S. 
MobilComm,  Roamer,  and  Incom  also 
supported  these  proposals,  although 
they  supported  bidding  credits  solely 
for  regional  and  EA  licenses.  Comtech 
agreed  with  a  40  percent  bidding  credit 
for  Regional  licenses,  but  suggested  this 
credit  should  be  extended  to  all 
nationwide  licenses  as  well. 

87.  We  concluded,  however,  that 
small  businesses  are  in  the  best  position 
to  decide  which  blocks  of  licenses  to  bid 
on.  As  we  have  stated,  based  upon  our 
experience  in  prior  auctions,  it  is  very 
likely  that  bidders  will  attempt  to 
aggregate  Regional  and  EA  licenses  in 
the  development  of  their  bidding 
strategies,  particularly  if  these  licenses 
are  auctioned  together.  Thus,  in  order  to 
enhance  bidder  flexibility,  we  elected  to 
establish  bidding  credits  consistent  with 
our  two-tiered  definition  of  small 
business  that  will  apply  to  all  three 
license  groups.  For  very  small 
businesses  that,  together  with  affiliates 
and  controlling  principals,  have  average 
gross  revenues  for  the  three  preceding 
years  of  not  more  than  $3  million,  we 
will  give  a  25  percent  bidding  credit, 
applicable  for  all  three  categories  of 
licenses.  Likewise,  we  will  give  small 
businesses  that,  together  with  affiliates 
and  controlling  principals,  have  average 
gross  revenues  for  the  three  preceding 
years  of  not  more  than  $15  million,  a 
bidding  credit  of  10  percent,  available 
for  all  three  categories  of  licenses.  While 
the  25  percent  bidding  credit  is  less 
than  originally  proposed  for  the 
nationwide  and  Regional  licenses,  we 
believe  it  is  appropriate  since  we  are 
now  going  to  offer  bidding  credits 
generally  for  all  channel  blocks. 
Moreover,  we  had  favorable  results — 
i.e.,  a  significant  number  of  small 
business  applicants  were  winning 
bidders — in  previous  auctions  with 
bidding  credits  at  this  level  or  lower. 

88.  We  initially  proposed  the  use  of 
installment  payments  and  reduced 
down  pajmients  for  all  small  businesses 
bidding  for  any  of  the  Phase  11  220  MHz 
nationwide.  Regional  and  EA  licenses. 
The  SMR  Advisory  Group  supported 
these  positions.  We  also  tentatively 
concluded  that  reduced  upfront 
payments  for  small  businesses  would  be 
unnecessary. 

89.  We  adopted  an  installment 
payment  plan  for  small  businesses  and 
very  small  businesses  participating  in 
the  220  MHz  auction.  We  declined  to 
provide  very  small  businesses  with  a 


longer  interest-only  period  than  the  two- 
year  period  provided  for  small 
businesses.  We  determined  that  a  two- 
year  interest-only  period  in  the  single 
plan  we  adopted  provides  all  small 
businesses  with  the  appropriate  level  of 
financing  to  overcome  difficulties  in 
attracting  capital.  Given  that  we  are 
making  additional  financial  assistance 
available  to  very  small  businesses  in  the 
form  of  a  25  percent  bidding  credit,  we 
concluded  that  a  longer  interest-only 
period  is  not  needed.  We  also 
concluded  that  small  businesses  should 
not  be  permitted  to  pay  a  reduced  down 
payment.  As  we  stated  in  the  case  of  the 
broadband  PCS  D,  E  and  F  Block 
auction,  we  believe  that  a  substantial 
down  payment  is  necessary  to  ensure , 
that  wiiming  bidders  have  the  financial 
capability  of  building  out  their  systems, 
and  will  provide  us  with  stronger 
assurance  against  defaults  than  a 
reduced  down  payment.  Increasing  the 
amount  of  the  bidder's  funds  at  risk  in 
the  event  of  default  discourages 
insincere  bidding  and  therefore 
increases  the  likelihood  that  licenses  are 
awarded  to  parties  who  are  best  able  to 
serve  the  public.  We  also  believe  that  a 
20  percent  down  payment  should  cover 
the  requiied  payments  in  the  unlikely 
event  of  default 

90.  Finally,  we  elected  not  to  adopt  a 
spectrum  set-aside  for  designated 
entities,  including  small  businesses. 
Because  there  will  be  both  a  large 
number  and  a  large  variety  of  licenses 
available  in  the  Phase  D  220  MHz 
auction,  we  decided  not  to  adopt  an 
entrepreneur's  block  for  this  service. 
Small  businesses,  we  concluded,  will 
have  a  significant  opportunity  to 
compete  for  Phase  II  220  MHz  licenses, 
particularly  given  the  special  provisions 
adopted  for  small  businesses. 

91.  In  making  its  various  decisions  in 
this  proceeding,  the  Commission 
considered  all  available  alternatives.  It 
believes  that  the  rules  it  has  adopted  in 
this  decision  represent  the  best  balance 
of  providing  licensees,  many  of  whom 
are  small  businesses,  with  the  most 
flexibility  and  the  smallest  regulatory 
burden,  and  enables  them  to  offer  a 
variety  of  radio  services  to  the  public 
and  compete  effectively  in  the  mobile 
communications  marketplace. 

VI.  Report  to  Congress 

92.  The  Commission  shall  send  a  copy 
of  this  Final  Regulatory  Flexibility 
Analysis  (FRFA)  along  with  this  220 
MHz  Third  Report  and  Order,  in  a 
report  to  Congress  pursuant  to  5  U.S.C. 
801(a)(1)(A).  A  copy  of  this  FRFA  will 
also  be  published  in  the  Fefleral 
Register. 
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Ordering  Clauses 

93.  Authority  for  issuance  of  this 
Third  Report  and  Order  is  contained  in 
sections  4(i),  303(r),  309{j),  and  332  of 
the  CommiuiicaUons  Act  of  1934,  47 
U.S.C.  154(i),  303(r),  309(j),  332. 

94.  Accordingly,  /( is  ordered  that  part 
90  of  the  Commission's  rules,  47  CFR 
part  90,  js  amended  as  set  forth  below, 
effective  August  21,  1997. 

95.  It  is  further  ordered  that  the 
Petitions  for  Reconsideration  filed  by 
Columbia  Cellular  Corporation,  PLMRS 
Narrowband  Corp.  and  360  Mobile  Data 
Joint  Venture  on  August  6,  1993,  are 
dismissed  as  moot. 

96.  It  is  further  ordered  that,  pursuant 
to  47  U.S.C.  155(c),  the  Chief,  Wireless 
Telecommunications  Bureau,  is  granted 
delegated  authority  to  implement  and 
modify  auction  procedures  in  the  Phase 
II  220  MHz  service,  including  the 
general  design  and  timing  of  an  auction; 
the  number  and  grouping  of 
authorizations  to  be  offered  in  any 
particular  auction;  the  manner  of 
submitting  bids;  the  amount  of 
minimum  opening  bids  and  bid 


increments;  activity  and  stopping  rules; 
and  application  and  payment 
requirements,  including  the  amount  of 
upfront  payments;  and  to  announce 
such  procedures  by  Public  Notice. 

97.  /( is  further  ordered  that  all 
pending  nationwide  and  non- 
nationwide  220  MHz  applications, 
together  with  the  appropriate  filing  fees, 
will  be  retiuned  to  applicants,  without 
prejudice. 

98.  It  is  further  ordered  that  a  Public 
Notice  will  be  issued  announcing  the 
acceptance  of  applications  for 
authorizations  on  Channels  161-170 
and  Channels  181-185  after  August  21, 
1997. 

99.  It  is  further  ordered  that 
applications  for  temporary,  secondary 
authorizations  for  geophysical  telemetry 
operations  will  be  accepted  beginning 
August  21, 1997. 

List  of  Subjects 

47  CFR  Part  2 

Radio. 
47  CFR  Part  90 

Radio. 


Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Parts  2  and  90  of  Tide  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sees.  4,  302,  303,  and  307  of  the 
Communications  Act  of  1934,  as  amended, 
47  U.S.C.  154.  302,  303.  and  307.  unless 
otherwise  noted. 

2.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  amended  as 
follows: 

a.  Revise  entries  for  220-222  MHz; 

b.  Remove  international  footnote  625; 
and 

c.  Add  United  States  footnote  US335. 

§2.106    Table  of  Frequency  Allocations. 

*        •        •        •        • 


International  table 

United  States  table 

FCC  use  designators 

Region 
1— allo- 
cation 
MHz 

(1) 

Region 
2— allo- 
cation 
MHz 

(2) 

Region  3 — allocation 
MHz 

(3) 

Government 

Non-Govemment 

Rule  part(s) 
(6) 

Special-use  fre- 
quencies 

(7) 

Allocation  MHz 
(4) 

Allocation  MHz 
(5) 

• 

• 

« 

• 

* 

• 

• 

220-222 
BRO- 
AD- 
CAST- 
ING 

621 
623 
628 
629 

• 

220-222 
AMA- 
TEUR 
FIXED 
MO- 
BILE 
Radio- 
loca- 
tion 
627 

* 

220-222  FIXED  MO- 
BILE BROADCAST- 
ING 

626 

• 

220-222  FIXED 
LAND  MOBILE 
Radiolocation  627 

G2US335 

• 

220-???  FIXED 
LAND  MOBILE 

627US335 

• 

PRIVATE  LAND  MO- 
BILE (90) 

• 

• 

United  SUtes  (US)  Footnotes 

•         •         •         •         • 

US335  The  primary  Government  and  non- 
Govemment  allocations  for  the  various 
segments  of  the  220-222  MHz  band  are 
divided  as  follows:  (1)  the  220.0-220.55/ 
221.0-221.55,  220.6-220.8/221.&-221.8, 
220.85-220.90/221.85-221.90  and  220.925- 
221.0/221.925-222.0  MHz  bands  (Channels 
1-110, 121-160, 171-180  and  186-200, 
respectively)  are  available  for  exclusive  non- 
Govemment  use;  (2)  the  220.55-220.60/ 
221.55-221.60  MHz  bands  (Channels  111- 
120)  are  available  for  exclusive  Government 
use;  and  (3)  the  220.80-220.85/221.80- 


221.85  and  220.900-220.925/221.900- 
221.925  MHz  bands  (Channels  161-170  and 
181-185,  respectively)  are  available  for 
shared  Government  and  non-Government 
use.  The  exclusive  non-Government  band 
segments  are  also  available  for  temporary 
fixed  geophysical  telemetry  operations  on  a 
secondary  basis  to  the  fixed  and  mobile 
services. 


PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  309  and  332. 
unless  otherwise  noted. 

2.  Section  90.7  is  amended  by  revising 
the  definitions  for  "EA-based  or  EA 
license"  and  "Economic  Areas  (EAs)." 
and  by  adding  definitions  for 
"Geophysical  Telemetry,"  "Regional 
Economic  Area  Groupings  (REAGs)," 
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"Regional  License,"  and  "220  MHz 
Service"  in  alphabetical  order  to  read  as 
follows: 

f9a7    Definitions. 

•         •         •         •         • 

EA-based  or  EA  license.  A  license 
authorizing  the  right  to  use  a  specified 
block  of  SMR  and  220-222  MHz 
spectrum  within  one  of  175  Economic 
Areas  (EAs)  as  defined  by  the 
Department  of  Commerce  Biu-eau  of 
Economic  Analysis.  The  EA  Listings 
and  the  EA  Map  are  available  for  public 
inspection  at  the  Wireless 
Telecommunications  Bureau's  public 
reference  room,  Room  5608,  2025  M  St. 
NW,  Washington,  DC  20554  and  Office 
of  Operations — Gettysburg,  1270 
Fairfield  Road,  Gettysburg.  PA  17325. 

Economic  Areas  (EAs).  A  total  of  175 
licensing  regions  based  on  the  United 
States  Department  of  Commerce  Bureau 
of  Economic  Analysis  Economic  Areas 
defined  as  of  February  1995,  with  the 
following  exceptions: 

(1)  Guam  and  Northern  Mariana 
Islands  are  licensed  as  a  single  EA-Iike 
area  (identified  as  EA  173  in  the  220 
MHz  Service); 

(2)  Puerto  Rico  and  the  U.S.  Virgin 
Islands  are  licensed  as  a  single  EA-like 
area  (identified  as  EA  174  in  the  220 
MHz  Service);  and 

(3)  American  Samoa  is  licensed  as  a 
single  EA-like  area  (identified  as  EA  175 
in  the  220  MHz  Service). 

•         •         «         •         • 

Geophysical  Telemetry.  Telemetry 
involving  the  simultaneous 
transmission  of  seismic  data  firom 
numerous  locations  to  a  central  receiver 
and  digital  recording  unit. 

a  •  *  >  • 

Regional  Economic  Area  Groupings 
(REAGs).  The  six  geographic  areas  for 
Regional  licensing  in  the  220-222  MHz 
band,  based  on  the  United  States 
Department  of  Commerce  Bureau  of 
Economic  Analysis  Economic  Areas  (see 
60  FR  13114  (March  10.  1995))  defined 
as  of  February  1995.  and  specified  as 
follows: 

REAG  1  (Northeast):  REAG  1  consists 
of  the  following  EAs:  EA  001  (Bangor, 
ME)  through  EA  Oil  (Harrisburg- 
Lebanon-Carlisle,  PA);  and  EA  054  (Erie. 
PA). 

REAG  2  (Mid-AtlanUc):  REAG  2 
consists  of  the  following  EAs:  EA  012 
(Philadelphia-Wilmington-Atlantic  City, 
PA-NJ-DE-MD)  through  EA  026 
(Charleston-North  Charleston,  SC);  EA 
041  (Greenville-Spartanburg-Anderson, 
SC-NC):  EA  042  (Asheville.  NC);  EA 
044  (Knoxville,  TN)  through  EA  053 
(Pittsburgh,  PA-WV);  and  EA  070 
(LouiaviUe.  KY-IN). 


REAG  3  (Southeast):  REAG  3  consists 
of  the  following  EAs:  EA  027  (Augusta- 
Aiken,  GA-SC)  through  EA  040 
(Atlanta,  GA-AL-NC);  EA  043 
(Chattanooga.  TN-GA);  EA  069 
(Evansville-Henderson.  IN-KY-IL);  EA 
071  (Nashville.  TN-KY)  through  EA  086 
(Lake  Charles,  LA);  EA  088  (Shreveport- 
Bossier  City,  LA-AR)  through  EA  090 
(Little  Rock-North  Little  Rock,  AR);  EA 
095  (Jonesboro,  AR-MO);  EA  096  (St. 
Louis,  MO-IL);  and  EA  174  (Puerto  Rico 
and  the  U.S.  Virgin  Islands). 

REAG  4  (Great  Lakes):  REAG  4 
consists  of  the  following  EAs:  EA  055 
Cleveland- Akron,  OH-PA)  through  EA 
068  (Champaign- Urbana,  IL);  EA  097 
(Springfield,  IL-MO);  and  EA  100  (Des 
Moines,  L\-IL-MO)  through  EA  109 
(Duluth-Superior,  MN-WI). 

REAG  5  (Central/Mountain):  REAG  5 
consists  of  the  following  EAs:  EA  087 
(Beaumont-Port  Arthur,  TX);  EA  091 
(Forth  Smith,  AR-OK)  through  EA  094 
(Springfield,  MO);  EA  098  (Columbia, 
MO);  EA  099  (Kansas  City,  MO-KS);  EA 
110  (Grand  Forks,  NI>-MN)  through  EA 
146  (Missoula,  MT);  EA  148  (Idaho 
Falls.  ID-WY);  EA  149  (Twin  Falls,  ID); 
EA  152  (Salt  Lake  City-Ogden.  UT-ID); 
and  EA  154  (Flagstaff,  AZ-UT)  throu^ 
EA  159  (Tucson,  AZ). 

REAG  6  (Pacific):  REAG  6  consists  of 
the  following  EAs:  EA  147  (Spokane, 
WA-ID);  EA  150  (Boise  City,  ID-OR); 
EA  151  (Reno.  NV-CA);  EA  153  (Us 
Vegas.  NV-AZ-UT);  EA  160  (Los 
Angeles-Riverside-Orange  County.  CA- 
AZ)  through  EA  173  (Guam  and  the 
Northern  Mariana  Islands);  and  EA  175 
(American  Samoa). 

Regional  License.  A  license 
authorizing  the  right  to  use  a  specified 
block  of  220-222  MHz  spectrum  within 
one  of  six  Regional  Economic  Area 
Groupings  (REAGs). 

220  MHz  Service.  The  radio  service 
for  the  licensing  of  frequencies  in  the 
220-222  MHz  band. 

•        •        •        •        » 

3.  Section  90.41(a)  is  revised  to  read 
as  follows: 

S  9a41    Disaster  relief  organizations. 

(a)  Eligibility.  Organizations 
established  for  disaster  relief  purposes 
having  an  emergency  radio 
communications  plan  are  eligible  to 
hold  authorizations  to  operate  radio 
stations  for  the  transmission  of 
communications  relating  to  the  safety  of 
life  or  property,  the  establishment  and 
maintenance  of  temporary  relief 
facilities,  and  the  alleviation  of 
emergency  situations  during  periods  of 
actual  or  impending  emergency,  or 
disaster,  and  until  substantially  normal 
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conditions  are  restored.  In  addition,  the 
stations  may  be  used  for  training 
exercises,  incidental  to  the  emergency 
communications  plan,  and  for 
operational  communications  of  the 
disaster  relief  organization  or  its  chapter 
affiliates. 


4.  Section  90.137  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§90.137    Applications  for  operation  at 
temporary  locations. 

(a)  •  •  • 

(3)  Applications  for  operation  at 
temporary  locations  exceeding  180  days 
must  be  accompanied  by  evidence  of 
frequency  coordination,  except  that 
applications  for  operation  at  temporary 
locations  exceeding  180  days  by 
applicants  using  220-222  MHz 
spectnmi  for  geophysical  telemetry 
operations  need  not  be  accompanied  by 
evidence  of  fi^uency  coordination. 

•  •        •        •        • 

5.  Section  90.203  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

S9a203    Type  acceptance  required. 

•  •        •        •        • 

(k)(l)  For  transmitters  operating  on 
fi«quencies  in  the  220-222  MHz  band, 
type  acceptance  will  only  be  granted  for 
equipment  with  channel  bandwidths  up 
to  5  kHz.  except  that  type  acceptance 
will  be  granted  for  equipment  operating 
on  220-222  MHz  band  Channels  1 
through  160  (220.0025  through 
220.7975/221.0025  through  221.7975), 
171  through  180  (220.8525  through 
220.8975/221.8525  through  221.8975). 
and  186  through  200  (220.9275  through 
220.9975/221.9275  through  221.9975) 
with  channel  bandwidths  greater  than  5 
kHz  if  the  equipment  meets  the 
following  spectnun  efficiency  standard: 
Applications  for  Part  90  type  acceptance 
of  transmitters  designed  to  operate  on 
fi^uencies  in  the  220-222  MHz  band 
must  include  a  statement  that  the 
equipment  meets  a  spectrum  efficiency 
standard  of  at  least  one  voice  channel 
per  5  kHz  of  channel  bandwidth  (for 
voice  communications),  and  a  data  rate 
of  at  least  4,800  bits  per  second  per  5 
kHz  of  channel  bandwidth  (for  data 
communications).  Type  acceptance  for 
transmitters  operating  on  220-222  MHz 
band  Channels  1  through  160  (220.0025 
through  220.7975/221.0025  through 
221.7975).  171  through  180  (220.8525 
through  220.8975/221.8525  through 
221.8975).  and  186  through  200 
(220.9275  through  220.9975/221.9275 
through  221.9975)  with  charmel 
bandwidths  greater  than  5  kHz  will  be 
granted  without  the  requirement  that  a 
statement  be  included  that  the 


equipment  meets  the  spectrum 
efficiency  standard  if  the  requests  for 
type  acceptance  of  such  transmitters  are 
filed  after  December  31,  2001. 

(2)  Type  acceptance  may  be  granted 
on  a  case-by-case  basis  by  the 
Commission's  Equipment  Authorization 
Division  for  equipment  operating  on 
220-222  MHz  band  Channels  1  through 
160  (220.0025  through  220.7975/ 
221.0025  through  221.7975),  171 
through  180  (220.8525  through 
220.8975/221.8525  through  221.8975), 
and  186  through  200  (220.9275  throu^ 
220.9975/221.9275  through  221.9975) 
with  channel  bandwidths  greater  than  5 
kHz  and  not  satisfying  the  spectnmi 
efficiency  standard  identified  in 
paragraph  (k)(l)  of  this  section,  if 
requests  for  Part  90  type  acceptance  of 
such  transmitters  are  accompanied  by  a 
technical  analysis  that  satis^ctorily 
demonstrates  that  the  transnutters  will 
provide  more  spectral  efficiency  than 
that  which  would  be  provided  by  use  of 
the  spectrum  efficiency  standard. 

6.  Section  90.701  is  revised  to  read  as 
follows: 

§90.701    Scope. 

(a)  Frequencies  in  the  220-222  MHz 
band  are  available  for  land  mobile  and 
fixed  use  for  both  Government  and  non- 
Govemment  operations.  This  subpart 
sets  out  the  regulations  governing  the 
licensing  and  operation  of  non- 
Govemment  systems  operating  in  the 
220-222  MHz  band.  It  includes 
eligibility  requirements,  application 
procedures,  and  operational  and 
technical  standards  for  stations  licensed 
in  these  bands.  The  rules  in  this  subpart 
are  to  be  read  in  conjimction  with  the 
applicable  requirements  contained 
elsewhere  in  this  part;  however,  in  case 
of  conflicts,  the  provisions  of  this 
subpart  shall  govern  with  respect  to 
licensing  and  operation  in  this 
frequency  band. 

(b)(1)  Licensees  granted  initial 
authorizations  for  operations  in  the 
220-222  MHz  band  bom  among 
applications  filed  on  or  before  May  24, 
1991  are  referred  to  in  this  subpart  as 
"Phase  I"  licensees; 

(2)  Applicants  that  filed  initial 
applications  for  operations  in  the  220- 
222  MHz  band  on  or  before  May  24, 
1991  are  referred  to  in  this  subpart  as 
"Phase  I"  applicants;  and 

(3)  All  assignments,  operations, 
stations,  and  systems  of  licensees 
granted  authorizations  from  among 
applications  filed  for  operations  in  the 
220-222  MHz  band  on  or  before  May  24. 
1991  are  referred  to  in  this  subpart  as 
"Phase  I"  assignments,  operations, 
stations,  and  systems,  respectively. 


(c)(1)  Licensees  granted  initial 
authorizations  for  operations  in  the 
220-222  MHz  band  from  among 
applications  filed  after  May  24,  1991  are 
referred  to  in  this  subpart  as  "Phase  II" 
licensees; 

(2)  Applicants  that  filed  initial 
applications  for  operations  in  the  220- 
222  MHz  band  after  May  24,  1991  are 
referred  to  in  this  subpajl  as  "Phase  II" 
applicants;  and 

(3)  All  assignments,  operations, 
stations,  and  systems  of  licensees 
granted  authorizations  from  among 
applications  filed  for  operations  in  the 
220-222  MHz  band  after  May  24,  1991 
are  referred  to  in  this  subpart  as  "Phase 
II"  assignments,  operations,  stations, 
and  systems,  respectively. 

(d)  The  rules  in  this  subpart  apply  to 
both  Phase  I  and  Phase  II  licensees, 
applicants,  assignments,  operations, 
stations,  and  systems,  unless  otherwise 
specified. 

7.  Section  90.705  is  revised  to  read  as 
follows: 

§  90.705    Forms  to  be  used. 

Phase  II  applications  for  EA,  Regional, 
or  Nationwide  radio  facilities  imder  this 
subpart  must  be  prepared  in  accordance 
with  §§  90.1009  and  90.1013.  Phase  II 
applications  for  radio  facilities 
operating  on  public  safety/mutual  aid 
channels  (Channels  161  through  170)  or 
Emergency  Medical  Radio  Service 
channels  (Channels  181  through  185) 
under  this  subpart  must  be  prepared  on 
FCC  Form  600  and  submitted  or  filed  in 
accordance  with  §90.127. 

8.  Paragraphs  (a)  and  (c)  of  §  90.709 
are  revised  and  paragraph  (e)  is  added 
to  read  as  follows: 

§  90.709    Special  limitations  on  amendment 
of  applications  and  on  assignment  or 
transfer  of  authorizations  licensed  under 
this  subpart 

(a)  Except  as  indicated  in  paragraph 
(b)  of  this  section,  the  Commission  will 
not  consent  to  the  following: 

(1)  Any  request  to  amend  an 
application  so  as  to  substitute  a  new 
entity  as  the  applicant; 

(2)  Any  application  to  assign  or 
transfer  a  license  for  a  Phase  I,  non- 
nationwide  system  prior  to  the 
completion  of  construction  of  facilities; 
or 

(3)  Any  application  to  transfer  or 
assign  a  license  for  a  Phase  I  nationwide 
system  before  the  licensee  has 
constructed  at  least  40  percent  of  the 
proposed  system  pursuant  to  the 
provisions  of  §  90.725(a)  or  §  90.725(h). 
as  applicable. 
***** 

(c)  The  assignee  or  transferee  of  a 
Phase  I  nationwide  system  is  subject  to 


the  construction  benchmarks  and 
reporting  requirements  of  §  90.725.  The 
assignee  or  transferee  of  a  Phase  I 
nationwide  system  is  not  subject  to  the 
entry  criteria  described  in  §  90.713. 
***** 

(e)  The  assignee  or  transferee  of  a 
Phase  n  system  is  subject  to  the 
provisions  of  §90.1017  and  §1.21 11(a) 
of  this  chapter. 

9.  Section  90.711  is  revised  to  read  as 
follows: 

§90.711    Processing  of  Phase  H 
applications. 

(a)  Phase  11  applications  for 
authorizations  on  Chaimels  166  through 
170  and  Channels  181  through  185  will 
be  processed  on  a  first-come,  first- 
served  basis.  When  multiple 
applications  are  filed  on  the  same  day 
for  these  frequencies  in  the  same 
geographic  area,  and  insufficient 
fr^uencies  are  available  to  grant  all 
applications  [i.e.,  if  all  applications 
were  granted,  violation  of  the  station 
separation  provisions  of  §  90.723(i) 
would  result),  these  applications  will  be 
considered  mutually  exclusive  and  will 
be  subject  to  random  selection 
procedures  pursuant  to  §  1.972  of  this 
chapter. 

(1)  All  applications  will  first  be 
considered  to  determine  whether  they 
are  substantially  complete  and 
acceptable  for  filing.  If  so,  they  will  be 
assigned  a  file  number  and  put  in 
pending  status.  If  not,  they  will  be 
dismissed. 

(2)  Except  as  otherwise  provided  in 
this  section,  all  applications  in  pending 
status  will  be  processed  in  the  order  in 
which  they  are  received,  determined  by 
the  date  on  which  the  application  was 
received  by  the  Commission  in  its 
Gettysburg,  Pennsylvania  office  (or  the 
address  set  forth  at  §  1.1 102  of  this 
chapter  for  applications  requiring  the 
fees  established  by  part  1 ,  subpart  G  of 
this  chapter). 

(3)  Each  application  that  is  accepted 
for  filing  will  then  be  reviewed  to 
determine  whether  it  can  be  granted. 
Frequencies  will  be  assigned  by  the 
Commission  pursuant  to  the  provisions 
of  §90.723. 

(4)  An  application  which  is  dismissed 
will  lose  its  place  in  the  processing  line. 

(5)  If  an  application  is  returned  for 
correction  and  resubmitted  and  received 
by  the  Commission  within  60  days  fit)m 
the  date  on  which  it  was  returned  to  the 
applicant,  it  will  retain  its  place  in  the 
processing  line.  If  it  is  not  received 
within  60  days,  it  will  lose  its  place  in 
the  processing  line. 

(b)  All  applications  for  Channels  161 
through  165  that  comply  with  the 
applicable  rules  of  this  part  shall  be 
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granted.  Licensees  operating  on  such 
channels  shall  cooperate  in  the  selection 
and  use  of  frequencies  and  resolve  any 
instances  of  interference  in  accordance 
with  the  provisions  of  §90.173. 

(c)  Phase  II  applications  for 
authorization  on  all  non-Govenunent 
channels  other  than  Channels  161 
through  170  and  181  through  185  shall 
be  processed  in  accordance  with  the 
provisions  of  subpart  W  of  this  part. 

10.  Section  90.713  is  revised  to  read 
as  follows: 

fSaria    Entry  crttsria. 

(a)  As  set  forth  in  §  90.717,  four  5- 
channel  blocks  are  available  for 
nationwide,  commercial  use  to  non- 
Covemment,  Phase  I  applicants. 
Applicants  for  these  nationwide 
channel  blocks  must  comply  with 
paragraphs  (b),  (c),  and  (d)  of  this 
section. 

(b)(1)  An  applicant  must  include 
certification  that,  within  ten  years  of 
receiving  a  license,  it  will  construct  a 
minimum  of  one  base  station  in  at  least 
70  different  geographic  areas  designated 
in  the  application;  that  base  stations 
will  be  located  in  a  minimum  of  28  of 
the  100  urban  areas  listed  in  §90.741; 
and  that  each  base  station  will  have  all 
Bve  assigned  nationwide  channels 
constructed  and  placed  in  operation 
(regularly  interacting  with  mobile  and/ 
or  portable  units). 

(2)  An  applicant  must  include 
certification  that  it  will  meet  the 
construction  requirements  set  forth  in 
§90.725. 

(3)  An  applicant  must  include  a  ten- 
year  schedule  detailing  plans  for 
construction  of  the  proposed  system. 

(4)  An  applicant  must  include  an 
itemized  estimate  of  the  cost  of 
constructing  40  percent  of  the  system 
and  operating  the  system  during  the  first 
four  years  of  the  license  term. 

(5)  An  applicant  must  include  proof 
that  the  applicant  has  sufficient 
financial  resources  to  construct  40 
percent  of  the  system  and  operate  the 
proposed  land  mobile  system  for  the 
first  four  years  of  the  license  term;  i.e.. 
that  the  applicant  has  net  current  assets 
sufficient  to  cover  estimated  costs  or  a 
firm  financial  commitment  sufficient  to 
cover  estimated  costs. 

(c)  An  applicant  relying  on  personal 
or  internal  resources  for  the  showing 
required  in  paragraph  (b)  of  this  section 
must  submit  independently  audited 
financial  statements  certified  within  one 
year  of  the  date  of  the  application 
showing  net  current  assets  sufficient  to 
meet  estimated  construction  and 
operating  costs.  An  applicant  must  also 
submit  an  unaudited  balance  sheet, 
current  within  60  days  of  the  date  of 


submission,  that  clearly  shows  the 
continued  availability  of  sufficient  net 
current  assets  to  construct  and  operate 
the  proposed  system,  and  a  certification 
by  the  applicant  or  an  officer  of  the 
applicant  organization  attesting  to  the 
validity  of  the  balance  sheet. 

(d)  An  applicant  submitting  evidence 
of  a  firm  financial  commitment  for  the 
showing  required  in  paragraph  (b)  of 
this  section  must  obtain  the 
commitment  from  a  bona  fide 
commercially  acceptable  source,  e.g.,  a 
state  or  federally  chartered  bank  or 
savings  and  loan  institution,  other 
recognized  financial  institution,  the 
financial  arm  of  a  capital  equipment 
supplier,  or  an  investment  banking 
house.  If  the  lender  is  not  a  state  or 
federally  chartered  bank  or  savings  and 
loan  institution,  other  recognized 
financial  institution,  the  financial  arm 
of  a  capital  equipment  supplier,  or  an 
investment  banking  house,  the  lender 
must  also  demonstrate  that  it  has  funds 
available  to  cover  the  total  commitments 
it  has  made.  The  lender's  commitment 
shall  contain  a  statement  that  the 
lender: 

(1)  Has  examined  the  financial 
condition  of  the  applicant  including  an 
audited  financial  statement,  and  has 
determined  that  the  applicant  is 
creditworthy; 

(2)  Has  examined  the  financial 
viability  of  the  proposed  system  for 
which  the  applicant  intends  to  use  the 
commitment;  and 

(3)  Is  willing,  if  the  applicant  is 
seeking  a  Phase  I,  commercial 
nationwide  license,  to  provide  a  sum  to 
the  applicant  sufficient  to  cover  the 
realistic  and  prudent  estimated  costs  of 
construction  of  40  percent  of  the  system 
and  operation  of  the  system  for  the  first 
four  years  of  the  license  term. 

(e)  A  Phase  II  applicant  for 
authorization  in  a  geographic  area  for 
Channels  166  through  170  in  the  public 
safety/mutual  aid  category  may  not  have 
any  interest  in  another  pending 
application  in  the  same  geographic  area 
for  Channels  166  through  170  in  the 
public  safety/mutual  aid  category,  and  a 
Phase  II  applicant  for  authorization  in  a 
geographic  area  for  chaimels  in  the 
Emergency  Medical  Radio  Service 
(EMRS)  category  may  not  have  any 
interest  in  another  pending  application 
in  the  same  geographic  area  for  channels 
in  the  EMRS  category. 

11.  Section  90.717  is  revised  to  read 
as  follows: 

S  90.71 7    Channels  available  for  natlonwkle 
•ystems  in  ttte  220-222  MHz  band. 

(a)  Chaimels  51-60.  81-90,  and  141- 
150  are  10-channel  blocks  available  to 


non-Government  applicants  only  for 
nationwide  Phase  II  systems. 

(b)  Channels  21-25,  26-30,  151-155. 
and  156-160  are  5-chaimel  blocks 
available  to  non-Government  applicants 
only  for  nationwide,  commercial  Phase 
I  systems. 

(c)  Channels  111-115  and  116-120 
are  5-channel  blocks  available  for 
Government  nationwide  use  only. 

12.  Section  90.719  is  revised  to  read 
as  follows: 

§  90.719    Individual  channels  available  for 
assignment  in  the  220-222  MHz  band. 

(a)  Channels  171  through  200  are 
available  to  both  Government  and  non- 
Govemment  Phase  I  applicants,  and 
may  be  assigned  singly  or  in  contiguous 
channel  groups. 

(b)  Channels  171  through  180  are 
available  for  any  use  by  Phase  I 
applicants  consistent  with  this  subpart. 

(c)  Chaifhels  181  through  185  are  set 
aside  for  Phase  II  Emergency  Medical 
Radio  Service  (EMRS)  use  under  subpart 
B  of  this  part. 

(d)  Channels  161  through  170  and  181 
through  185  are  the  only  220-222  MHz 
chaimels  available  to  Phase  II  non- 
nationwide,  Government  users. 

13.  Section  90.720  is  revised  to  read 
as  follows: 

S  90.720    Channels  available  for  public 
safety/mutual  aid. 

(a)  Part  90  licensees  whose  licenses 
reflect  a  two-letter  radio  service  code 
beginning  with  the  letter  "P"  (except  for 
licensees  whose  licenses  reflect  a  two- 
letter  radio  service  code  beginning  with 
the  letters  "PS"  and  are  not  eligible 
under  §§90.35,  90.37.  90.41.  and  90.45) 
are  authorized  by  this  rule  to  use  mobile 
and/or  portable  units  on  Channels  161- 
170  throughout  the  United  States,  its 
territories,  and  possessions  to  transmit: 

(1)  Communications  relating  to  the 
immediate  safety  of  life; 

(2)  Communications  to  facilitate 
interoperability  among  public  safety 
entities  and  Special  Emergency  Radio 
Service  (SERS)  entities  eligible  under 
§§  90.35,  90.37,  90.41  and  90.45;  or 

(3)  Communications  on  behalf  of  and 
by  members  of  organizations  established 
for  disaster  relief  purposes  having  an 
emergency  radio  communications  plan 
(i.e.,  licensees  eligible  under  §  90.41)  for 
the  transmission  of  communications 
relating  to  the  safety  of  life  or  property, 
the  establishment  and  maintenance  of 
temporary  relief  facilities,  and  the 
alleviation  of  emergency  conditions 
during  periods  of  actual  or  impending 
emergency,  or  disaster,  until 
substantially  normal  conditions  are 
restored;  for  limited  training  exercises 
incidental  to  an  emergency  radio 


Table  2.— Phase  II  EA  and 
Regional  Channel  Assignments 


communications  plan,  and  for  necessary 
operational  communications  of  the 
disaster  relief  organization  or  its  chapter 
affiliates. 

(b)  Any  Government  entity  and  any 
non-Government  entity  eligible  to 
obtain  a  license  under  subpart  B  of  this 
part  or  eligible  to  obtain  a  license  under 
§§  90.35,  90.37,  90.41  and  90.45  is  also 
eligible  to  obtain  a  license  for  base/ 
mobile  operations  on  Channels  161 
through  170.  Base/ mobile  or  base/ 
portable  communications  on  these 
channels  that  do  not  relate  to  the 
immediate  safety  of  life  or  to 
communications  interoperability  among 

public  safety  enUties  and  the  above-  jg  Section  90.723  is  revised  to  read 

specined  SERS  entities,  may  only  be  ^  follows* 

conducted  on  a  secondary  non- 
interference basis  to  such  §  90.723    Selection  and  assignment  of 
communications. 

14.  Section  90.721  is  revised  to  read 
as  follows: 


As- 
sign- 
ment 

As- 
sign- 
ment 
area 

Group  Nos. 
(from  table  1) 

Channel 
Nos. 

A 

B 

C 

D 

E 

EA 

EA 

EA 

EA 

EA 

REAG 

REAG 

REAG 

REAG 

REAG 

2  and  13. 
Sand  16. 
Sand  18. 
Sand  19. 

171-180 

F  

g 

h 

1  

J  

1,6,  and  11. 
4,  9,  and  14. 
7,  12,  and  17. 
10.  15.  and  20. 

186-200 

%  90.721    Other  channels  available  for  non- 
nationwide  systems  in  the  220-222  MHz 
band. 

(a)  The  channel  groups  listed  in  the 
following  Table  are  available  to  both 
Government  and  non-Government  Phase 
I  applicants  for  tnuiked  operations  or 
operations  of  equivalent  or  greater 
efficiency  for  non-commercial  or 
commercial  operations. 

TABLE  1  .—Phase  I  Trunked 
Channel  Groups 


Channel  Nos., 

1-31-61-91-121 

2-32-62-92-122 

3-33-63-93-123 

4-34-64-94-124 

5-35-65-95-125 

6-36-66-96-126 

7-37-67-97-127 

8-38-68-98-128 

9-39-6*-9»-129 

10-40-70-100-130 

11-41-71-101-131 

12-42-72-102-132 

13-43-73-103-133 

14_44_74_104-134 

15-45-75-105-135 

16-46-76-106-136 

17-47-77-107-137 

18-48-78-108-138 

19-49-79-109-139 

20-50-80-110-140 


(b)  The  channels  listed  in  the 
following  Table  are  available  to  non- 
Govemment  applicants  for  Phase  II 
assignments  in  Economic  Areas  (EAs) 
and  Regional  Economic  Area  Groupings 
(REAGs)  (see  §§90.761  and  90.763). 


frequencies. 

(a)  Phase  11  applications  for 
frequencies  in  the  220-222  MHz  band 
shall  specify  whether  their  intended  use 
is  for  10-channel  nationwide  systems, 
10-channel  EA  systems,  1 5-channel 
Regional  systems,  public  safety/mutual 
aid  use,  or  EMRS  use.  Phase  II 
applicants  for  frequencies  for  public 
safety /mutual  aid  use  or  EMRS  use  shall 
specify  the  number  of  frequencies 
requested.  All  frequencies  in  this  band 
will  be  assigned  by  the  Commission. 

(b)  Phase  II  channels  will  be  assigned 
pursuant  to  §§90.717,  90.719.  90.720. 
90.721,  90.761  and  90.763. 

(c)  Phase  n  applicants  for  public 
safety/mutual  aid  and  EMRS  channels 
will  be  assigned  only  the  number  of 
channels  justified  to  meet  their 
requirements. 

(d)  Phase  I  base  or  fixed  station 
receivers  utilizing  221-222  MHz 
frequencies  assigned  from  Sub-band  A 
as  designated  in  §  90.715(b)  will  be 
geographically  separated  from  those 
Phase  I  base  or  fixed  station  transmitters 
utilizing  220-221  MHz  frequencies 
removed  200  kHz  or  less  and  assigned 
fit)m  Sub-band  B  as  follows: 

Geographic  Separation  of  Sub- 
Band  A;  Base  or  Fixed  Station 
Receivers  and  Sub-Band  B;  Base 
OR  Fixed  Station  Transmitters 
Effective 


Separation  distance  (Idlometers) 


0.0-0.3 
0.3-0.5 
0.5-0.6 
0.6-0.8 
0.»-2.0 
2.0-4.0 
4.0-5.0 
5.0-6.0 


Radiated 

power 

(watts)* 


(2) 

5 

10 

20 

25 

50 

100 

200 


Geographic  Separation  of  Sub- 
Band  A;  Base  or  Fixed  Station 
Receivers  and  Sub-Band  B;  Base 
OR  Fixed  Station  Transmitters 
Effective— Continued 


Separation  distance  (kilometers) 


Over  6.0 


Radiated 

power 

(watts)' 


500 


*  Transmitter  peak  envelope  power  shall  t>e 
used  to  determine  effective  ratdtateti  power. 

2  Stations  separated  by  0.3  km  or  less  shall 
not  be  authorized.  This  table  does  not  apply  to 
the  low-power  channels  196-2i[X).  See 
§90.729(0). 

(e)  Phase  II  licensees  authorized  on 
220-221  MHz  frequencies  assigned  from 
Sub-band  B  will  be  required  to 
geographically  separate  their  base 
station  or  fixed  station  transmitters  from 
the  base  station  or  fixed  station 
receivers  of  Phase  I  licensees  authorized 
on  221-222  MHz  frequencies  200  kHz 
removed  or  less  in  Sub-band  A  in 
accordance  with  the  Table  in  paragraph 
(d)  of  this  section. 

(f)  Phase  n  licensees  with  base  or 
fixed  stations  transmitting  on  220-221 
MHz  frequencies  assigned  from  Sub- 
band  B  and  Phase  n  licensees  with  base 
or  fixed  station  stations  receiving  on 
Sub-band  A  221-222  MHz  frequencies, 
if  such  transmitting  and  receiving 
frequencies  are  200  kHz  or  less  removed 
from  one  another,  will  be  required  to 
coordinate  the  location  of  their  base 
stations  or  fixed  stations  to  avoid 
interference  and  to  cooperate  to  resolve 
any  instances  of  interference  in 
accordance  with  the  provisions  of 

§  90.173(b). 

(g)  A  mobile  station  is  authorized  to 
transmit  on  any  frequency  assigned  to 
its  associated  base  station.  Mobile  units 
not  associated  with  base  stations  (see 

§  9a720(a))  must  operate  on  "mobile" 
channels. 

(h)  A  licensee's  fixed  station  is 
authorized  to  transmit  on  any  of  the 
licensee's  assigned  base  station 
frequencies  or  mobile  station 
frequencies. 

(i)  Except  for  nationwide  assignments, 
the  separation  of  co-channel  Phase  I 
base  stations,  or  fixed  stations 
transmitting  on  base  station  frequencies, 
shall  be  120  kilometers.  Except  for 
Phase  I  licensees  seeking  hcense 
modification  in  accordance  with  the 
provisions  of  §§90.751  and  90.753. 
shorter  separations  between  such 
stations  will  be  considered  by  the 
Commission  on  a  case-by-case  basis 
upon  submission  of  a  technical  analysis 
indicating  that  at  least  10  dB  protection 
will  be  provided  to  an  existing  Phase  I 
station's  predicted  38  dBu  sigpoal  level 
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contour.  The  existing  Phase  I  station's 
predicted  38  dBu  signal  level  contour 
shall  be  calculated  using  the  F(50,50) 
field  strength  chart  for  Channels  7-13  in 
§  73.699  (Fig.  10)  of  this  chapter,  with 
a  9  dB  correction  factor  for  antenna 
height  differential.  The  10  dB  protection 
to  the  existing  Phase  I  station's 
predicted  38  dBu  signal  level  contour 
shall  be  calculated  using  the  F(50,10) 
field  strength  chart  for  Channels  7-13  in 
§  73.699  (Fig.  10a)  of  this  chapter,  with 
a  9  dB  correction  factor  for  antenna 
height  differential. 

16.  Section  90.725  is  amended  by 
revising  the  section  heading  and 
paragraphs  (f)  and  (h)  to  read  as  follows: 

§  90.725    Constructkxi  requirements  for 
Ptiase  I  lic«nse«s. 

•  •        •        •        * 

(f)  Licensees  authorized  Phase  I  non- 
nationwide  systems,  or  authorized  on 
Channels  161  through  170  or  Channels 
181  through  185,  must  construct  their 
systems  (i.e.,  have  all  specified  base 
stations  constructed  with  all  channels) 
and  place  their  systems  in  operation,  or 
commence  service  in  accordance  with 
the  provisions  of  §  90.167,  within 
twelve  months  of  the  initial  license 
grant  date.  Authorizations  for  systems 
not  constructed  and  placed  in  operation, 
or  having  commenced  service,  within 
twelve  months  from  the  date  of  initial 
license  grant  cancel  automatically. 

•  *        •        •        • 

(h)  The  requirements  and  conditions 
of  fMUBgraphs  (a)  through  (e)  and 
paragraph  (g)  of  this  section  apply  to 
nationwide  licensees  that  construct  and 
0{>erate  stations  for  fixed  or  paging 
operations  on  a  primary  basis  instead  of, 
or  in  addition  to,  stations  for  land 
mobile  operations  on  a  primary  basis 
except  that,  in  satisfying  the  base  station 
cgnstniction  and  placed  in  operation 
requirements  of  paragraph  (a)  of  this 
section  and  the  system  progress  report 
requirements  of  paragraphs  (d)  and  (e) 
of  this  section,  licensees  operating 
stations  for  fixed  operation  on  a  primary 
basis  instead  of,  or  in  addition  to, 
stations  for  land  mobile  or  paging 
operations  on  a  primary  basis  in  a  given 
geographic  area  may  demonstrate  how 
such  fiixed  stations  are  providing 
substantial  service  to  the  public  in  those 
geographic  areas. 

17.  The  section  beading  of  §  90.727  is 
revised  to  read  as  follows: 

{90.727    Extended  implementation 
schedule*  for  Ptiase  I  licansaes. 


18.  Section  90.729  is  revised  to  read 
as  follows: 


{  90.729    Limitation*  on  power  and  antenna 
height 

(a)  The  permissible  effective  radiated 
power  (ERP)  with  respect  to  antenna 
heights  for  land  mobile,  paging,  or  fixed 
stations  transmitting  on  frequencies  in 
the  220-221  MHz  band  shall  be 
determined  from  the  following  Table. 
These  are  maximum  values  and 
applicants  are  required  to  justify  power 
levels  requested. 

ERP  VS.  Antenna  Height  Table  ^ 


Antenna  height  atx>ve  average 

terrain  (HAAT),  meters 

Effective 
radiated 
power, 
watts  ^ 

Up  to  150  

500 

150  to  225 

250 

225  to  300 

125 

300  to  450 

60 

450  to  600 

30 

600  to  750 

20 

750  to  900 

15 

900  to  1050 

10 

Above  1050 

5 

'Transmrtler  PEP  shall  be  used  to  deter- 
mine ERP. 

^  These  power  levels  apply  to  stations  used 
for  land  mobile,  paging,  aixj  fixed  operations. 

(b)  The  maximum  permissible  ERP  for 
mobile  units  is  50  watts.  Portable  units 
are  considered  as  mobile  units. 
Licensees  operating  fixed  stations  or 
paging  base  stations  transmitting  on 
frequencies  in  the  221-222  MHz  band 
may  not  operate  such  fixed  stations  or 
paging  base  stations  at  power  levels 
greater  than  50  watts  ERP,  and  may  not 
transmit  from  antennas  that  are  higher 
than  7  meters  above  ground,  except  that 
transmissions  from  antennas  that  are 
higher  than  7  meters  above  ground  will 
be  permitted  if  the  effective  radiated 
power  of  such  transmissions  is  reduced 
below  50  watts  ERP  by  20  logio(h/7)  dB. 
where  h  is  the  height  of  the  antenna 
above  ground,  in  meters. 

(c)  Base  station  and  fixed  station 
transmissions  on  base  station  transmit 
Channels  196-200  are  limited  to  2  watts 
ERP  and  a  maximum  antenna  height  of 
6.1  meters  (20  ft)  above  ground. 
Licensees  authorized  on  these  channels 
may  operate  at  power  levels  above  2 
watts  ERP  or  with  a  maximum  antenna 
height  greater  than  6.1  meters  (20  ft) 
above  ground  if: 

(1)  Tney  obtain  the  concurrence  of  all 
Phase  I  and  Phase  II  licensees  with  base 
stations  or  fixed  stations  receiving  on 
base  station  receive  Channels  1—40  and 
located  within  6  km  of  their  base  station 
or  fixed  station;  and 

(2)  Their  base  station  or  fixed  station 
is  not  located  in  the  United  States/ 
Mexico  or  United  States/Canada  border 
areas. 


f  90.731    [Ramovwq 

19.  Section  90.731  is  removed. 

20.  Section  90.733  is  amended  by 
removing  paragraph  (d),  revising 
paragraphs  (a)(1).  and  (c)  and  adding 
new  paragraphs  (d),  (e).  (f),  (g),  (h),  and 
(i)  to  read  as  follows: 

§  90.733    PermissHMe  operations. 

(a)*  •  • 

(l)(i)  For  government  and  non- 
government land  mobile  operations,  i.e., 
for  base/mobile  and  mobile  relay 
transmissions,  on  a  primary  basis;  or 

(ii)  For  the  following  operations 
instead  of  or  in  addition  to  a  licensee's 
land  mobile  operations:  One-way  or 
two-way  paging  operations  on  a  primary 
basis  by  all  non-Government  Phase  II 
licensees,  fixed  operations  on  a  primary 
basis  by  all  non-Government  Phase  II 
licensees  and  all  Government  licensees, 
one-way  or  two-way  paging  or  fixed 
operations  on  a  primary  basis  by  all 
non-Government  Phase  I  licensees, 
except  that  before  a  non-Government 
Phase  I  licensee  may  operate  one-way  or 
two-way  paging  or  fixed  systems  on  a 
primary  basis  instead  of  or  in  addition 
to  its  land  mobile  operations,  it  must 
meet  the  following  requirements: 

(A)  A  nationwide  Phase  I  licensee 
must; 

[1]  Meet  its  two-year  benchmark  for 
the  construction  of  its  land  mobile 
system  base  stations  as  prescribed  in 
§  90.725(a);  and 

(2)  Provide  a  new  10-year  schedule,  as 
required  in  §90.71 3(b)(3).  for  the 
construction  of  the  fixed  and/or  paging 
system  it  intends  to  construct  instead  of, 
or  in  addition  to.  its  nationwide  land 
mobile  system;  and 

(3)  Certify  that  the  financial  showings 
and  all  other  certifications  provided  in 
demonstrating  its  ability  to  construct 
and  operate  its  nationwide  land  mobile 
system,  as  required  in  §§  90.713  (b).  (c) 
and  (d),  remain  applicable  to  the 
nationwide  system  it  intends  to 
construct  consisting  of  fixed  and/or 
paging  operations  on  a  primary  basis 
instead  of,  or  in  addition  to,  its  land 
mobile  operations;  or 

(4)  In  lieu  of  providing  the 
requirements  of  paragraph 
(a)(l)(ii)(A)(3)  of  this  section,  provide 
the  financial  showings  and  all  other 
certifications  required  in  §§90.713  (b). 
(c)  and  (d)  to  demonstrate  its  ability  to 
construct  and  operate  a  nationwide 
system  consisting  of  fixed  and/or  paging 
operations  on  a  primary  basis  instead  of, 
or  in  addition  to,  its  land  mobile 
operations. 

(B)  A  non-nationwide  Phase  I  licensee 
must  first  meet  the  requirement  to 
construct  its  land  mobile  base  station 
and  place  it  in  operation,  or  commence 


service  (in  accordance  with  §  90.167)  as 
prescribed  in  §  90.725(f)  or  §  90.727,  as 
applicable. 

•        •        •        •        • 

(c)  For  operations  requiring  less  than 
a  4  kHz  bandwidth,  more  than  a  single 
emission  may  be  utilized  within  the 
authorized  bandwidth.  In  such  cases, 
the  frequency  stability  requirements  of 
§  90.213  do  not  apply,  but  the  out-of- 
band  emission  limits  of  §  90.210(f)  must 
be  met. 

(d)  Licensees,  except  for  licensees 
authorized  on  Channels  161  through 
170  and  181  through  185,  may  combine 
any  nimiber  of  their  authorized, 
contiguous  channels  to  form  channels 
wider  than  5  kHz.  In  so  doing,  licensees 
must  comply  with  the  following 
spectrum  efficiency  standard,  which 
will  remain  in  effect  through  December 
31,  2001: 

(1)  For  voice  communications, 
licensees  must  employ  equipment  that 
provides  at  least  one  voice  channel  per 
5  kHz  of  channel  bandv«ridth;  and 

(2)  For  data  communications, 
licensees  must  employ  equipment  that 
operates  at  a  data  rate  of  at  least  4,800 
bits  per  second  per  5  kHz  of  channel 
bandwidth. 

(3)  Licensees  authorized  on  channels 
other  than  Channels  161  through  170 
and  181  through  185  may  combine  any 
niunber  of  their  authorized,  contiguous 
channels  to  form  channels  wider  than  5 
kHz  without  complying  with  the 
spectrum  efficiency  standard  identified 
in  paragraphs  (d)(1)  and  (d)(2)  of  this 
section  if  they  operate  with  equipment 
that  has  been  granted  type  acceptance  in 
accordance  with  the  provisions  of 

§  90.203(k)(2). 

(e)  In  combining  authorized 
contiguous  channels  to  form  channels 
wider  than  5  kHz,  the  emission  limits  in 
§  90.210(f)  must  be  met  only  at  the 
outermost  edges  of  the  contiguous 
channels.  Transmitters  shall  be  tested  to 
confirm  compliance  with  this 
requirement  with  the  transmission 
located  as  close  to  the  band  edges  as 
permitted  by  the  design  of  the 
transmitter.  The  frequency  stability 
requirements  in  §  90.213  shall  apply 
only  to  the  outermost  of  the  contiguous 
channels  authorized  to  the  licensee. 
However,  the  frequency  stability 
employed  for  transmissions  operating 
inside  the  outermost  contiguous 
channels  must  be  such  that  the  emission 
limits  in  §  90.210(f)  are  met  over  the 
temperatiue  and  voltage  variations 
prescribed  in  §  2.995  of  this  chapter. 

(f)  A  Phase  I  non-nationwide  licensee 
operating  a  paging  base  station,  or  a 
fixed  station  transmitting  on  frequencies 
in  the  220-221  MHz  band,  may  only 


operate  such  stations  at  the  coordinates 
of  the  licensee's  authorized  land  mobile 
base  station. 

(g)  The  transmissions  of  a  Phase  I 
non-nationwide  licensee's  paging  base 
station,  or  fixed  station  transmitting  on 
frequencies  in  the  220-221  MHz  b^d, 
must  meet  the  requirements  of  §§  90.723 
(d)  and  (i),  and  90.729,  and  such  a 
station  must  operate  at  the  effective 
radiated  power  and  antenna  height- 
above-average-terrain  prescribed  in  the 
licensee's  land  mobile  base  station 
authorization. 

(h)  Licensees  using  220-222  MHz 
spectrum  for  geophysical  telemetry 
operations  are  authorized  to  operate 
fixed  stations  on  a  secondary,  non- 
interference basis  to  licensees  operating 
in  the  220-222  MHz  band  on  a  primary 
basis  under  the  conditions  that  such 
licensees: 

(1)  Provide  notification  of  their 
operations  to  co-channel  non- 
nationwide  Phase  I  licensees  with  an 
authorized  base  station,  or  fixed  station 
transmitting  on  frequencies  in  the  220- 
221  MHz  band,  located  within  45  km  of 
the  secondary  licensee's  station,  to  co- 
chaimel.  Phase  II EA  or  Regional 
licensee  authorized  to  operate  in  the  EA 
or  REAG  in  which  the  secondary 
licensee's  station  is  located,  and  to  co- 
chaimel  Phase  I  or  Phase  II  nationwide 
licensees; 

(2)  Operate  only  at  temporary 
locations  in  accordance  with  the 
provisions  of  Section  90.137; 

(3)  Not  transmit  at  a  power  level 
greater  than  one  watt  EKP; 

(4)  Not  transmit  bom  an  antenna 
higher  than  2  meters  (6.6  feet)  above 
ground;  and 

(5)  Not  operate  on  Channels  111 
through  120, 161  through  170,  or  181 
through  185. 

(i)  All  licensees  constructing  and 
operating  base  stations  or  fixed  stations 
on  frequencies  in  the  220-222  MHz 
band  must: 

(1)  Comply  with  any  rules  and 
international  agreements  that  restrict 
use  of  their  authorized  frequencies, 
including  the  provisions  of  §  90.715 
relating  to  U.S./Mexican  border  areas; 

(2)  Comply  with  the  provisions  of 
§  17.6  of  this  chapter  with  regard  to 
antenna  structures;  and 

(3)  Comply  with  the  provisions  of 

§§  1.1301  through  1.1319  of  this  chapter 
with  regard  to  actions  that  may  or  will 
have  a  significant  impact  on  the  quality 
of  the  human  environment 

21.  Paragraph  (d)  of  §  90.735  is 
revised  to  read  as  follows: 

§90.735    Station  identification. 

*         •         •         •         • 

(d)  Digital  transmissions  may  also  be 
identified  by  digital  transmission  of  the 


station  call  sign.  A  licensee  that 
identifies  its  station  in  this  manner  must 
provide  the  Commission,  upon  its 
request,  information  (such  as  digital 
codes  and  algorithms)  sufficient  to 
decipher  the  data  transmission  to 
ascertain  the  call  sign  transmitted. 

22.  The  section  heading  of  §  90.737  is 
revised  to  read  as  follows: 

190.737    Supplemental  report*  required  of 
Phase  I  lie 


23.  Section  90.739  is  revised  to  read 
as  follows: 

§90.739  Number  of  system*  authorfzad  In  a 
geographical  area. 

(a)  No  licensee  will  be  authorized 
more  than  one  Phase  I  system  in  the 
220-222  MHz  band  in  a  single  category 
(i.e.,  one  nationwide  system,  one  5- 
channel  trunked  system,  one  data-only 
local  system  of  1  to  5  channels,  one 
unrestricted  non-tnmked  local  system  of 
1  to  5  channels,  or  one  public  safety/ 
mutual  aid  local  system  of  1  to  5 
channels)  within  64  kilometers  (40 
miles)  of  an  existing  system  authorized 
to  that  licensee  in  the  same  category, 
unless  the  licensee  can  demonsfrate  that 
the  additional  system  is  justified  on  the 
basis  of  its  communications 
requirements. 

(b)  There  is  no  Umit  on  the  number 
of  Phase  II  nationwide,  EA  or  Regional 
licenses  that  may  be  authorized  to  a 
single  licensee. 

24.  The  section  heading  and 
introductory  text  of  §  90.741  are  revised 
to  read  as  follows: 


§90.741    Urt>anarM*forPhaael 
nationwide  systems. 

Licensees  of  Phase  I  nationwide 
systems  must  construct  base  stations,  or 
&ced  stations  transmitting  on 
frequencies  in  the  220-221  MHz  band, 
in  a  minimum  of  28  of  the  urban  areas 
listed  in  the  following  Table  within  ten 
years  of  initial  license  grant.  A  base 
station,  or  fixed  station,  is  considered  to 
be  within  one  of  the  listed  urban  areas 
if  it  is  within  60  kilometers  (37.3  miles) 
of  the  specified  coordinates. 
•        •        •        •        • 

25.  A  new  §  90.743  is  added  to  read 
as  follows: 

§90.743    Rerwwal  expectancy. 

(a)  All  licensees  seeking  renewal  of 
their  authorizations  at  the  end  of  their 
license  term  must  file  a  renewal 
application  in  accordance  with  the 
provisions  of  §  90.149.  Licensees  must 
demonstrate,  is  their  application,  that: 

(1)  They  have  provided  "substantial" 
service  during  their  past  license  term. 
"Substantial"  service  is  defined  in  this 
rule  as  service  that  is  sound,  favorable. 
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and  substantially  above  a  level  of 
mediocre  service  that  just  might 
minimally  warrant  renewal;  and 

(2)  They  have  substantially  complied 
with  applicable  FCC  rules,  policies,  and 
the  Communications  Act  of  1934,  as 
amended. 

(b)  In  order  to  establish  its  right  to  a 
renewal  expectancy,  a  renewal 
applicant  must  submit  a  showing 
explaining  why  it  should  receive  a 
renewal  expectancy.  At  a  minimum,  this 
showing  must  include: 

(1)  A  description  of  its  current  service 
in  terms  of  geographic  coverage  and 
population  served: 

(2)  For  an  EA,  Regional,  or  nationwide 
licensee,  an  explanation  of  its  record  of 
expansion,  including  a  timetable  of  the 
construction  of  new  stations  to  meet 
changes  in  demand  for  service; 

(3)  A  description  of  its  investments  in- 
its  system; 

(4)  Copies  of  all  FCC  orders  finding 
the  licensee  to  have  violated  the 
Communications  Act  or  any  FCC  rule  or 
policy;  and 

(5)  A  Ust  of  any  pending  proceedings 
that  relate  to  any  matter  described  in 
this  paragraph. 

(c)  Phase  I  non-nationwide  licensees 
have  license  terms  of  5  years,  and 
therefore  must  meet  these  requirements 
5  years  from  the  date  of  initial 
authorization  in  order  to  receive  a 
renewal  expectancy.  Phase  I  nationwide 
licensees  and  all  Phase  II  licensees  have 
license  terms  of  10  years,  and  therefore  ■ 
must  meet  these  requirements  10  years 
from  the  date  of  initial  authorization  in 
order  to  receive  a  renewal  expectancy. 

26.  Section  90.751  is  revised  to  read 
as  follows: 

f  9a751    Minor  modification*  of  Ptiasa  I, 
non-nationwide  licenses. 

Phase  I  non-nationwide  licensees  will 
be  given  an  opportimity  to  seek 
modification  of  their  license  to  relocate 
their  initially  authorized  base  station, 
i.e.,  locate  their  base  station  at  a  site 
other  than  its  initially  authorized 
location.  The  conditions  under  which 
modifications  will  be  granted  and  the 
procedures  for  applying  for  license 
modifications  are  described  in 
§§90.753,  90.755,  and  90.757.  For 
CMRS  licensees,  these  modifications 
will  be  treated  as  minor  modifications 
in  accordance  with  §  90.164. 

27.  A  new  centered  heading  is  added 
following  §90.757  to  read  as  follows: 

PolifMs  Goveming  the  Licenaing  and 
Use  of  Pluse  n  EA,  Regional  and 
Nationwide  Systems 

28.  A  new  §90.761  is  added  to  read 
as  follows: 


S  90.761    EA  and  Regional  licenses. 

(a)  EA  licenses  for  spectnun  blocks 
listed  in  Table  2  of  §  90.721(b)  are 
available  in  175  Economic  Areas  (EAs) 
as  defined  in  §  90.7. 

(b)  Regional  licenses  for  spectrum 
blocks  listed  in  Table  2  of  §  90.721(b) 
are  available  in  six  Regional  Economic 
Area  Groupings  (REAGs)  as  defined  in 
§90.7. 

29.  A  new  §  90.763  is  added  to  read 
as  follows: 

§  90.763    EA,  Regional  and  Nationwide 
system  operations. 

(a)  A  nationwide  licensee  authorized 
pursuant  to  §  90.717(a}  may  construct 
and  operate  any  number  of  land  mobile 
or  paging  base  stations,  or  fixed  stations, 
anywhere  in  the  Nation,  and  transmit  on 
any  of  its  authorized  chaimels,  provided 
that  the  licensee  complies  with  the 
requirements  of  §  90.733(i). 

(b)  An  EA  or  Regional  licensee 
authorized  pursuant  to  §  90.761  may 
construct  and  operate  any  number  of 
land  mobile  or  paging  base  stations,  or 
fixed  stations,  anywhere  within  its 
authorized  EA  or  REAG,  and  transmit 
on  any  of  its  authorized  channels, 
provided  that: 

(1)  The  licensee  affords  protection  to 
all  authorized  co-channel  Phase  I  non- 
nationwide  base  stations  as  follows: 

(i)  The  EA  or  Regional  licensee  must 
locate  its  land  mobile  or  paging  base 
stations,  or  fixed  stations  transmitting 
on  base  station  transmit  frequencies,  at 
least  120  km  bom  the  land  mobile  or 
paging  base  stations,  or  fixed  stations 
transmitting  on  base  station  transmit 
fi^uencies,  of  co-channel  Phase  I 
licensees,  except  that  separations  of  less 
than  120  km  shall  be  considered  on  a 
case-by-case  basis  upon  submission  by 
the  EA  or  Regional  licensee  of: 

(A)  A  technical  analysis 
demonstrating  at  least  10  dB  protection 
to  the  predicted  38  dBu  service  contour 
of  the  co-channel  Phase  I  licensee,  i.e., 
demonstrating  that  the  predicted  28  dBu 
interfering  contour  of  the  EA  or 
Regional  licensee's  base  station  or  fixed 
station  does  not  overlap  the  predicted 
38  dBu  service  contour  of  the  co- 
channel  Phase  1  licensee's  base  station 
or  fixed  station;  or 

(B)  A  written  letter  from  the  co- 
channel  Phase  I  licensee  consenting  to 
a  separation  of  less  than  120  km,  or  to 
less  than  10  dB  protection  to  the 
predicted  38  dBu  service  contour  of  the 
licensee's  base  station  or  fixed  station. 

(ii)  The  Phase  I  licensee's  predicted 
38  dBu  service  contour  referred  to  in 
paragraph  (a)(l)(i)  of  this  section  is 
calculated  using  the  F(50.50)  field 
strength  chart  for  Channels  7-13  in 
§  73.699  (Fig.  10)  of  this  chapter,  with 


a  9  dB  correction  factor  for  antenna 
height  differential,  and  is  based  on  the 
licensee's  authorized  effective  radiated 
power  and  antenna  height-above- 
average-terrain.  The  EA  or  Regional 
licensee's  predicted  28  dBu  interfering 
contour  referred  to  in  paragraph  (a)(lHi) 
of  this  section  is  calculated  using  the 
F(50,10)  field  strength  chart  for 
Channels  7-13  in  §  73.699  (Fig.  10a)  of 
this  chapter,  with  a  9  dB  correction 
factor  for  antenna  height  differential. 

(2)  The  licensee  complies  with  the 
requirements  of  §  90.733(i). 

(3)  The  licensee  limits  the  field 
strength  of  its  base  stations,  or  fixed 
stations  operating  on  base  station 
transmit  frequencies,  in  accordance 
with  the  provisions  of  §  90.771. 

(4)  The  licensee  notifies  the 
Commission  within  30  days  of  the 
completion  of  the  addition,  removal, 
relocation  or  modification  of  any  of  its 
facilities  within  its  authorized  area  of 
operation.  Such  notification  must  be 
made  by  submitting  an  FCC  Form  600, 
and  must  include  the  appropriate  filing 
fee,  if  any. 

(c)  In  the  event  that  the  authorization 
for  a  co-channel  Phase  I  base  station,  or 
fixed  station  transmitting  on  base 
station  transmit  fi^uencies,  within  an 
EA  or  Regional  licensee's  border  is 
terminated  or  revoked,  the  EA  or 
Regional  licensee's  channel  obligations 
to  such  stations  will  cease  upon 
deletion  of  the  facility  from  the 
Commission's  official  licensing  records, 
and  the  EA  or  Regional  licensee  then 
will  be  able  to  construct  and  operate  ' 
without  regard  to  the  previous 
authorization. 

30.  A  new  §  90.765  is  added  to  read 
as  follows: 

§  90.765    Licenses  term  for  Phase  II 
licenses. 

Nationwide  licenses  authorized 
piusuant  to  §  90.71 7(a),  EA  and 
Regional  licenses  authorized  pursuant 
to  §  90.761 ,  and  non-nationwide 
licenses  authorized  pursuant  to 
§§  90.720  and  90.719(c)  will  be  issued 
for  a  term  not  to  exceed  ten  years. 

31.  A  new  §90.767  is  added  to  read 
as  follows: 

§  90.767    Construction  and  Implementation 
of  EA  and  Regional  license*. 

(a)  An  EA  or  Regional  ficensee  must 
construct  a  sufficient  number  of  base 
stations  (i.e.,  base  stations  for  land 
mobile  and/or  paging  operations)  to 
provide  coverage  to: 

(1)  At  least  one-third  of  the 
population  of  its  EA  or  REAG  within 
five  years  of  the  issuance  of  its  initial 
license:  and 

(2)  At  least  two-thirds  of  the 
population  of  its  EA  or  REAG  within  ten 


years  of  the  issuance  of  its  initial 
license. 

(b)  EA  and  Regional  licensees  offering 
fixed  services  as  part  of  thefr  system, 
and  EA  and  Regional  licensees  that  have 
one  or  more  incumbent,  co-channel 
F*hase  I  licensees  authorized  within 
their  EA  or  REAG  may  meet  the 
construction  requirements  of  paragraph 
(a)  of  this  section  by  demonstrating  an 
appropriate  level  of  substantial  service 
at  their  five-  and  ten-year  benchmarks. 

(c)  Licensees  must  submit  maps  or 
other  supporting  documents  to 
demonstrate  compliance  with  the 
construction  requirements  of  paragraphs 
(a)  and  (b)  of  this  section. 

(d)  Failure  by  an  EA  or  Regional 
licensee  to  meet  the  construction 
requirements  of  paragraph  (a)  or  (b)  of 
this  section,  as  applicable,  will  result  in 
automatic  cancellation  of  its  entire  EA 
or  Regional  license.  In  such  instances, 
EA  or  Regional  licenses  will  not  be 
converted  to  individual,  site-by-site 
authorizations  for  already  constructed 
stations. 

(e)  EA  and  Regional  licensees  will  not 
be  permitted  to  count  the  resale  of  the 
services  of  other  providers  in  their  EA 
or  REAG,  e.g.,  inciunbent.  Phase  I 
licensees,  to  meet  the  construction 
requirement  of  paragraph  (a)  or  (b)  of 
this  section,  as  applicable. 

(f)  EA  and  Regional  licensees  will  not 
be  required  to  construct  and  place  in 
operation,  or  commence  service  on,  all 
of  their  authorized  channels  at  all  of 
their  base  stations  or  fixed  stations. 

32.  A  new  §  90.769  is  added  to  read 
as  follows: 

§  90.769    Construction  and  implementation 
of  Nationwide  licenses. 

(a)  A  nationwide  licensee  must 
construct  a  sufficient  number  of  base 
stations  (i.e.,  base  stations  for  land 
mobile  and/or  paging  operations)  to 
provide  coverage  to: 

(1)  A  composite  area  of  at  least 
750,000  square  kilometers  or  37.5 
percent  of  the  United  States  popidation 
within  five  years  of  the  issuance  of  its 
initial  license;  and 

(2)  A  composite  area  of  at  least 
1,500,000  square  kilometers  or  75 
percent  of  the  United  States  population 
within  ten  years  of  the  issuance  of  its 
initial  license. 

(b)  Nationwide  licensees  offering 
fixed  services  as  part  of  their  system 
may  meet  the  construction  requirements 
of  paragraph  (a)  of  this  section  by 
demonstrating  an  appropriate  level  of 
substantial  service  at  their  five-  and  ten- 
year  benchmarks. 

(c)  Licensees  must  submit  maps  or 
other  supporting  documents  to 
demonstrate  compliance  with  the 


construction  requirements  of  paragraphs 
(a)  and  (b)  of  this  section. 

(d)  Failure  by  a  nationwide  licensee  to 
meet  the  construction  requirements  of 
paragraphs  (a)  or  (b)  of  this  section,  as 
applicable,  will  result  in  automatic 
cancellation  of  its  entire  nationwide 
license.  In  such  instances,  nationwide 
licenses  will  not  be  converted  to 
individual,  site-by-site  authorizations 
for  already  constructed  stations. 

(e)  Nationwide  licensees  will  not  be 
required  to  construct  and  place  in 
operation,  or  commence  service  on,  all 
of  their  authorized  channels  at  ail  of 
their  base  stations  or  fixed  stations. 

33.  A  new  §  90.771  is  added  to  read 
as  follows: 

1 90.771    Field  strengtt)  limits. 

(a)  The  transmissions  from  base 
stations,  or  fixed  stations  transmitting 
on  base  station  transmit  frequencies,  of 
EA  and  Regional  licensees  may  not 
exceed  a  predicted  38  dBu  field  strength 
at  their  EA  or  REAG  border.  The 
predicted  38  dBu  field  strength  is 
calculated  using  the  F(50.50)  field 
strength  chart  for  Channels  7-13  in 

§  73.699  (Fig.  10)  of  this  chapter,  with 
a  9  dB  correction  factor  for  antenna 
height  differential 

(b)  Licensees  will  be  permitted  to 
exceed  the  predicted  38  dBu  field 
strength  required  in  paragraph  (a)  of  this 
section  if  all  affected,  co-channel  EA 
and  Regional  licensees  agree  to  the 
higher  field  strength. 

(c)  EA  and  Regional  licensees  must 
coordinate  to  minimize  interference  at 
or  near  their  EA  and  REAG  borders,  and 
must  cooperate  to  resolve  any  instances 
of  interference  in  accordance  with  the 
provisions  of  §  90.173(b). 

34.  A  new  subpart  W  consisting  of 
§§  90.1001  through  90.1025  is  added  to 
part  90  to  read  as  follows: 

Sutjpart  W— Competitive  Bidding 
Procedures  for  the  220  MHz  Service 

90.1001     220  MHz  service  subject  to 

competitive  bidding. 
90.1003    Competitive  bidding  design  for  the 

220  MHz  service. 
90.1005    Competitive  bidding  mechanisms. 
90.1007    Withdrawal,  default  and 

disqualification  payments. 
90.1009    Bidding  application  (PCC  Form  175 

and  175-S  Short-form). 
90.1011    Submission  of  upfront  payments 

and  down  payments. 
90.1013    Long-form  application  (FCC  Form 

600). 
90.1015    License  grant,  denial,  debult,  and 

disqualiRcation. 
90.1017    Bidding  credits,  down  payments. 

and  installment  payments  for  small 

businesses  and  very  small  businesses. 
90.1019    Eligibility  for  partitioned  licenses. 
90.1021    Definitions  concerning  competitive 

bidding  process. 


90.1023    Certifications,  disclosures,  records 

maintenance  and  audits. 
90.1025    Petitions  to  deny  and  limitations 

on  settlements. 

SubfMTt  W— Competitive  Bidding 
Procedures  for  ttie  220  MHz  Service 

§90.1001    220  MHz  servioe  sut))ect  to 
competitive  tMding. 

Mutually  exclusive  initial 
applications  for  220  MHz  geographic 
area  licenses  are  subject  to  competitive 
bidding  procedures.  The  procedures  set 
forth  in  part  1 ,  subpart  Q,  of  this  chapter 
will  apply  unless  otherwise  provided  in 
this  part 

§90.1003    CompetMv*  bidding  design  for 
ttt*  220  MHz  service. 

A  simultaneous  multiple  round 
auction  will  be  used  to  choose  from 
among  mutually  exclusive  initial 
applications  for  220  MHz  geographic 
area  licenses,  unless  the  Commission 
specifies  otherwise  by  Public  Notice 
prior  to  the  competitive  bidding 
procedure. 

§90.1006    Competithw  bidding 
mecnenism*. 

(a)  Sequencing.  The  Commission  will 
establish  and  may  vary  the  sequence  in 
which  220  MHz  geographic  area 
licetises  are  auctioned. 

(b)  Grouping.  The  Commission  will 
determine  which  licenses  will  be 
auctioned  simultaneously  or  in 
combination. 

(c)  Minimum  bid  increments.  The 
Commission  may,  by  public 
announcement  before  or  during  an 
auction,  require  minimtim  bid 
increments  in  dollar  or  percentage 
terms. 

(d)  Stopping  rules.  The  Commission 
may  establish  stopping  rules  before  or 
during  an  auction  in  order  to  terminate 
the  auction  within  a  reasonable  time. 

(e)  Activity  rules.  The  Commission 
may  establish  activity  rules  which 
require  a  minimum  amount  of  bidding 
activity.  In  the  event  that  the 
Commission  establishes  an  activity  rule 
in  connection  with  a  simultaneous 
multiple  round  auction,  each  bidder 
may  request  waivers  of  such  rule  during 
the  auction.  The  Commission  may,  by 
public  announcement  either  before  or 
during  the  auction,  specify  or  vary  the 
number  of  waivers  available  to  each 
bidder. 

§90.1007    Withdrawal,  default  and 
disqualification  payment*. 

The  Commission  will  impose 
payments  on  bidders  who  withdraw 
high  bids  during  the  coiu^e  of  an 
auction,  who  default  on  payments  due 
after  an  auction  terminates,  or  who  are 
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disqualified.  When  the  Commission 
conducts  a  simultaneous  multiple  round 
auction,  payments  will  be  calculated  as 
set  forth  in  §§  1.2104(g)  and  1.2109  of 
this  chapter.  When  the  amount  of  such 
a  payment  cannot  be  determined,  a 
deposit  of  up  to  20  percent  of  the 
amount  bid  on  the  license  will  be 
required. 

§90.1000    Bidding  application  (FCC  Form 
ITS  and  175-S  Short-fonn). 

Each  applicant  to  participate  in 
competitive  bidding  for  220  MHz 
geographic  area  licenses  must  submit  an 
application  (FCC  Forms  175  and  175-S) 
pursuant  to  the  provisions  of  §  1.2105  of 
this  chapter. 

f  90. 1 01 1    Submission  of  upfront  payments 
and  down  payments. 

(a)  The  Commission  will  require 
applicants  to  submit  an  upfront 
payment  prior  to  the  start  of  a  220  MHz 
service  auction.  The  amount  of  the 
upfront  payment  for  each  geographic 
area  license  auctioned  and  the 
procedures  for  submitting  it  will  be  set 
forth  by  the  Wireless 
Telecommunications  Bureau  in  a  Public 
Notice  in  accordance  with  §  1.2106  of 
this  chapter. 

(b)  Each  winning  bidder  in  a  220  MHz 
service  auction,  except  those  that 
qualify  as  small  businesses  or  very  small 
businesses  pursuant  to  §  90.1021(h)(1) 
or  §  90.1021(b)(2),  must  submit  a  down 
payment  to  the  Commission  in  an 
amount  sufficient  to  bring  its  total 
deposits  up  to  20  percent  of  its  winning 
bid  within  ten  (10)  business  days 
following  the  release  of  a  Public  Notice 
announcing  the  close  of  bidding.  Small 
businesses  and  very  small  businesses 
must  submit  a  down  payment  to  the 
Commission  in  accordance  with 

§  90.1017(c). 

S  90.1013    Long-form  application  (FCC 
Form  600). 

Each  successful  bidder  for  a  220  MHz 
geographic  area  license  must  submit  a 
long-form  application  (FCC  Form  600) 
within  ten  (10)  business  days  after  being 
notified  by  Public  Notice  that  it  is  the 
winning  bidder.  Applications  for  220 
MHz  geographic  area  licenses  on  FCC 
Form  600  must  be  submitted  in 
accordance  with  §  1.2107  of  this 
chapter,  all  applicable  procedures  set 
forth  in  the  rules  in  this  part,  and  any 
applicable  Public  Notices  that  the 
Commission  may  issue  in  connection 
with  an  auction.  After  an  auction,  the 
Commission  will  not  accept  long-form 
applications  for  220  MHz  geographic 
area  licenses  from  anyone  other  than  the 
auction  winners  and  parties  seeking 
partitioned  licenses  pursuant  to 


agreements  with  auction  winners  under 
§90.1019. 

S  90. 1 01 5    License  grant,  denial,  default, 
and  disqualification. 

(a)  Each  winning  bidder,  except  those 
eligible  for  installment  payments,  will 
be  required  to  pay  the  full  balance  of  its 
winning  bid  within  ten  (10)  business 
days  following  Public  Notice  that  the 
Commission  is  prepared  to  award  the 
license. 

(b)  A  bidder  that  withdraws  its  bid 
subsequent  to  the  close  of  bidding, 
defaults  on  a  payment  due.  or  is 
disqualified,  is  subject  to  the  payments 
specified  in  §  1.2104(g),  §  1.2109  of  this 
chapter  and  §90.1007,  as  applicable. 

§90.1017    Bidding  credits,  down  payments, 
and  installment  payments  for  small 
tHisinesses  and  very  small  businesses. 

(a)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  a  small  business  or  a 
consortium  of  small  businesses  as 
defined  in  §  90.1021(b)(1)  or 

§90. 1021  (b)(4)  may  use  a  bidding  credit 
of  10  percent  to  lower  the  cost  of  its 
winning  bid.  A  winning  bidder  that 
qualifies  as  a  very  small  business  or  a 
consortium  of  very  small  businesses  as 
defined  in  §  90.1021(b)(2)  or 
§  90.1021(h)(4)  may  use  a  bidding  credit 
of  25  percent  to  lower  the  cost  of  its 
winning  bid. 

(b)  Unjust  enrichment — bidding 
credits.  (1)  If  a  small  business  or  very 
small  business  (as  defined  in 
§§90.1021  (b)(1)  and  90.1021(b)(2), 
respectively)  that  utilizes  a  bidding 
credit  under  this  section  seeks  to 
transfer  control  or  assign  an 
authorization  to  an  entity  that  is  not  a 
small  business  or  a  very  small  business, 
or  seeks  to  make  any  other  change  in 
ownership  that  would  result  in  the 
licensee  losing  eligibility  as  a  small 
business  or  very  small  business,  the 
small  business  or  very  small  business 
must  seek  Commission  approval  and 
reimbiu^e  the  U.S.  government  for  the 
amount  of  the  bidding  credit,  plus 
interest  at  the  rate  imposed  for 
installment  financing  at  the  time  the 
license  was  awarded,  as  a  condition  of 
approval  of  the  assignment,  transfer,  or 
other  ownership  change. 

(2)  If  a  very  small  business  (as  defined 
in  §  90.1021(h)(2))  that  utilizes  a  bidding 
credit  under  this  section  seeks  to 
transfer  control  or  assign  an 
authorization  to  a  small  business 
meeting  the  eligibility  standards  for  a 
lower  bidding  credit,  or  seeks  to  make 
any  other  change  in  ownership  that 
would  result  in  the  licensee  qualifying 
for  a  lower  bidding  credit  under  this 
section,  the  licensee  must  seek 
Commission  approval  and  reimburse  the 


U.S.  government  for  the  difference 
between  the  amount  of  the  bidding 
credit  obtained  by  the  licensee  and  the 
bidding  credit  for  which  the  assignee, 
transferee,  or  licensee  is  eligible  under 
this  section,  plus  interest  at  the  rate 
imposed  for  installment  financing  at  the 
time  the  license  was  awarded,  as  a 
condition  of  the  approval  of  such 
assignment,  transfer,  or  other  ownership 
change. 

(3)  The  amount  of  payments  made 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section  will  be  reduced  over  time 
as  follows:  A  transfer  in  the  first  two 
years  of  the  license  term  will  result  in 
a  forfeiture  of  100  percent  of  the  value 
of  the  bidding  credit  (or  the  difference 
between  the  bidding  credit  obtained  by 
the  original  licensee  and  the  bidding 
credit  for  which  the  post-transfer 
licensee  is  eligible);  in  year  3  of  the 
license  term  the  payment  will  be  75 
percent;  in  year  4  the  payment  will  be 
50  percent;  and  in  year  5  the  payment 
will  be  25  percent,  after  which  there 
will  be  no  assessment. 

(c)  Down  payments.  Winning  bidders 
in  a  220  MHz  service  auction  that 
qualify  as  small  businesses  under 
§90.1021(b)(l)  or  very  small  businesses 
under  §  90.1021(b)(2)  must  submit  a 
down  payment  to  the  Commission  in  an 
amoiut  sufficient  to  bring  their  total 
deposits  up  to  20  percent  of  their 
winning  bids.  Small  businesses  and 
very  small  businesses  must  bring  their 
deposit  up  to  10  percent  of  their 
winning  bids  within  ten  (10)  business 
days  following  a  Public  Notice 
announcing  the  close  of  bidding.  Prior 
to  licensing,  by  a  date  and  time  to  be 
specified  by  Public  Notice,  they  must 
pay  an  additional  10  percent. 

(d)  Installment  payments.  (1)  Each 
licensee  that  qualifies  as  a  small 
business  under  §  90.1021(b)(1)  or  as  a 
very  small  business  under 

§  90.1021(h)(2)  may  pay  the  remaining 
80  percent  of  the  net  auction  price  for 
the  license  in  installment  payments  over 
the  term  of  the  geographic  area  license. 
Interest  charges  shall  be  fixed  at  the 
time  of  licensing  at  a  rate  equal  to  the 
rate  for  ten-year  U.S.  Treasury 
obligations  plus  2.5  percent.  An  eligible 
licensee  may  make  interest-only 
payments  for  two  years.  Payments  of 
interest  and  principal  shall  be  amortized 
over  the  remaining  eight  years  of  the 
license  term. 

(2)  Late  installment  payment.  Any 
licensee  that  submits  a  scheduled 
installment  payment  more  than  fifteen 
days  late  will  be  charged  a  late  payment 
fee  equal  to  five  percent  of  the  amount 
of  the  past  due  payment. 


(3)  Payments  will  be  applied  in  the 
following  order:  Late  charges,  interest 
charges,  principal  payments. 

(e)  Unjust  enrichment — installment 
payments.  (1)  If  a  licensee  that  utilizes 
installment  financing  under  this  section 
seeks  to  assign  or  transfer  control  of  its 
license  to  an  entity  not  meeting  the 
eligibility  standards  for  installment 
financing,  the  licensee  must  seek 
Commission  approval  and  make  full 
payment  of  the  remaining  unpaid 
principal  and  unpaid  interest  accrued 
through  the  date  of  assignment  or 
transfer  as  a  condition  of  Commission 
approval. 

(2)  If  a  licensee  that  utilizes 
installment  financing  under  this  section 
seeks  to  make  any  change  in  ownership 
stnictiue  that  would  result  in  the 
licensee  losing  eligibility  for  installment 
payments,  the  licensee  shall  first  seek 
Commission  approval  before  making 
such  a  change  in  ownership  structure 
and  must  make  full  payment  of  the 
remaining  unpaid  principal  and  unpaid 
interest  accrued  through  the  date  of 
such  change  in  ownership  structure  as 
a  condition  of  Commission  approval. 


$90.1019 
licenses. 


Eligibility  for  partitioned 


If  partitioned  licenses  are  being 
applied  for  in  conjunction  with  a 
license(s)  to  be  awarded  through 
competitive  bidding  procedures — 

(a)  The  applicable  procedures  for 
filing  short-form  applications  and  for 
submitting  upfront  payments  and  down 
payments  contained  in  this  chapter 
shall  be  followed  by  the  applicant,  who 
must  disclose  as  part  of  its  short-form 
application  all  parties  to  agreement(s) 
with  or  among  other  entities  to  partition 
the  license  pursuant  to  this  section,  if 
won  at  auction  [see  47  CFR 
1.2105(a)(2)(viii)); 

(b)  Each  party  to  an  agreement  to 
partition  the  license  must  file  a  long- 
form  application  (FCC  Form  600)  for  its 
respective,  mutually  agreed-upon 
geographic  license  area  together  with 
the  application  for  the  remainder  of  the 
geographic  license  area  filed  by  the 
auction  winner. 

(c)  If  the  partitioned  license  is  being 
applied  for  as  a  partial  assignment  of  the 
geographic  area  license  following  grant 
of  the  initial  license,  request  for 
authorization  for  partial  assignment  of  a 
license  shall  be  made  pursuant  to 
§90.153. 

§90.1021    Definitions  concerning 
competitive  bidding  process. 

(a)  Scope.  The  definitions  in  this 
section  apply  to  §§90.1001  through 
90.1025,  unless  otherwise  specified  in 
those  secdons. 


(b)  Small  business;  very  small 
business;  consortium  of  small 
businesses  or  very  small  businesses.  (1) 
A  small  business  is  an  entity  that, 
together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  that  are  not  more  than  $15 
million  for  the  preceding  three  years. 

(2)  A  very  small  business  is  an  entity 
that,  together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  that  are  not  more  than  $3 
million  for  the  preceding  three  years. 

(3)  For  purposes  of  determining 
whether  an  entity  meets  either  of  the 
definitions  set  forth  in  paragraph  (b)(1) 
or  (b)(2)  of  this  section,  the  gross 
revenues  of  the  entity,  its  affiliates,  and 
controlling  principals  shall  be 
considered  on  a  cumulative  basis  and 
aggregated. 

(4)  A  consortium  of  small  businesses 
(or  a  consortium  of  very  small 
businesses)  is  a  conglomerate 
organization  formed  as  a  joint  venture 
between  or  among  mutually 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  in  paragraph  (b)(1)  of  this 
section  or  each  of  which  individually 
satisfies  the  definition  in  paragraph 
(b)(2)  of  this  section.  Where  an 
applicant  (or  licensee)  is  a  consortium 
of  small  businesses  (or  very  small 
businesses),  the  gross  revenues  of  each 
small  business  (or  very  small  business) 
shall  not  be  aggregated. 

(c)  Gross  revenues.  Gross  revenues 
shall  mean  all  income  received  by  an 
entity,  whether  earned  or  passive,  before 
any  deductions  are  made  for  costs  of 
doing  business  (e.g.,  cost  of  goods  sold). 
Gross  revenues  are  evidenced  by 
audited  financial  statements  for  the 
relevant  number  of  calendar  or  fiscal 
years  preceding  the  filing  of  the 
applicant's  short-form  application  (FCC 
Form  175).  If  an  entity  was  not  in 
existence  for  all  or  part  of  the  relevant 
period,  gross  revenues  shall  be 
evidenced  by  the  audited  financial 
statements  of  the  entity's  predecessor- 
in-interest  or,  if  there  is  no  identifiable 
predecessor-in-interest,  unaudited 
financial  statements  certified  by  the 
applicant  as  accurate.  When  an 
applicant  does  not  otherwise  use 
audited  financial  statements,  its  gross 
revenues  may  be  certified  by  its  chief 
financial  officer  or  its  equivalent. 

(d)  Affiliate. — (1)  Basis  for  affiliation. 
An  individual  or  entity  is  an  affiliate  of 
an  applicant  if  such  individual  or  entity: 

(i)  Directly  or  indirectly  controls  or 
has  the  power  to  control  the  applicant, 
or 

(ii)  Is  directly  or  indirectly  controlled 
by  the  applicant,  or 


(iii)  Is  direcdy  or  indirectly  controlled 
by  a  third  party  or  parties  who  also 
control  or  have  the  power  to  control  the 
applicant,  or 

(iv)  Has  an  "identity  of  interest"  with 
the  applicant. 

(2)  Nature  of  control  in  determining 
affiliation,  (i)  Every  business  concern  is 
considered  to  have  one  or  more  parties 
who  direcUy  or  indirecUy  control  or 
have  the  power  to  control  it.  Control 
may  be  affirmative  or  negative  and  it  is 
immaterial  whether  it  is  exercised  so 
long  as  the  power  to  control  exists. 

Example  for  paragraph  (d)(2)ii)-  An 
applicant  owning  50  percent  of  the  voting 
stock  of  another  concern  would  have 
negative  power  to  control  such  concern  since 
such  party  can  block  any  action  of  the  other 
stockholders.  Also,  the  bylaws  of  a 
corporation  may  p>ermit  a  stockholder  with 
less  than  50  percent  of  the  voting  stock  to 
block  any  actions  taken  by  the  other 
stockholders  in  the  other  entity.  Affiliation 
exists  when  the  applicant  has  the  power  to 
control  a  concern  while  at  the  same  time 
another  person,  or  persons,  are  in  control  of 
the  concern  at  the  will  of  the  party  or  parties 
%vith  the  power  of  control. 

(ii)  Control  can  arise  through  stock 
ownership;  occupancy  of  director, 
officer,  or  key  employee  positions; 
contractual  or  other  husiness  relations; 
or  combinations  of  these  and  other 
factors.  A  key  employee  is  an  employee 
who,  because  of  his/her  position  in  the 
concern,  has  a  critical  influence  in  or 
substantive  control  over  the  operations 
or  management  of  the  concern. 

(iii)  Control  can  arise  through 
management  positions  if  the  voting 
stock  is  so  widely  distributed  that  no 
effective  control  can  be  established. 

Example  for  paragraph  (d)(2)(iiil  In  a 
corporation  where  the  officers  and  directors 
own  various  size  blocks  of  stock  totaling  40 
percent  of  the  corporation's  voting  stock,  but 
no  officer  or  director  has  a  block  sufficient 
to  give  him/her  control  or  the  power  to 
control  and  the  remaining  60  percent  is 
widely  distributed  with  no  individual 
stockholder  having  a  stock  interest  greater 
than  10  p>erc8nt,  management  has  the  power 
to  control.  If  persons  with  such  management 
control  of  the  other  entity  are  controlling 
principals  of  the  applicant,  the  other  entity 
will  be  deemed  an  affiliate  of  the  applicant. 

(3)  Identity  of  interest  between  and 
among  persons.  Affiliation  can  arise 
between  or  among  two  or  more  persons 
with  an  identity  of  interest,  such  as 
members  of  the  same  family  or  persons 
with  common  investments.  In 
determining  if  the  applicant  controls  or 
is  controlled  by  a  concern,  persons  with 
an  identity  of  interest  will  be  treated  as 
though  they  were  one  person. 

(i)  Spousal  affiliation.  Both  spouses 
are  deemed  to  own  or  control  or  have 
the  power  to  control  interests  owned  or 
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controlled  by  either  of  them,  unless  they 
are  subject  to  a  legal  separation 
recognized  by  a  court  of  competent 
jurisdiction  in  the  United  States. 

(ii)  Kinship  affiliation.  Immediate 
family  members  will  be  presumed  to 
own  or  control  or  have  the  power  to 
control  interests  owned  or  controlled  by 
other  immediate  family  members.  In 
this  context  "immediate  family 
member"  means  father,  mother, 
husband,  wife,  son,  daughter,  brother, 
sister,  father-  or  mother-in-law,  son-  or 
daughter-in-law,  brother-  or  sister-in- 
law,  step-father  or  -mother,  step-brother 
or  -sister,  step-son  or  -daughter,  half- 
brother  or  -sister.  This  presumption  may 
be  rebutted  by  showing  that: 

(A)  The  family  memoers  are 
estranged, 

(B)  The  family  ties  sire  remote,  or 

(C)  The  family  members  are  not 
closely  involved  with  each  other  in 
business  matters. 

Example  for  paragraph  (d)(3)(ii).  A  owns  a 
controlling  interest  in  Corporation  X.  A's 
sister-in-law,  B,  has  a  controlling  interest  in 
a  220  MHz  service  geographic  area  license 
application.  Because  A  and  B  have  a 
presumptive  kinship  afRliation,  A's  interest 
in  Corporation  X  is  attributable  to  B,  and  thus 
to  the  applicant,  unless  B  rebuts  the 
presumption  with  the  necessary  showing. 

(4)  Affiliation  through  stock 
ownership,  (i)  An  applicant  is  presumed 
to  control  or  have  the  power  to  control 

a  concern  if  he/she  owns  or  controls  or 
has  the  power  to  control  50  percent  or 
more  of  its  voting  stock. 

(ii)  An  applicant  is  presumed  to 
control  or  have  the  power  to  control  a 
concern  even  though  he/she  owns, 
controls,  or  has  the  power  to  control  less 
than  50  percent  of  the  concern's  voting 
stock,  if  the  block  of  stock  he/she  owns, 
controls,  or  has  the  power  to  control  is 
large  as  compared  with  any  other 
outstanding  block  of  stock. 

(iii)  If  two  or  more  persons  each  owns, 
controls  or  has  the  power  to  control  less 
than  50  percent  of  the  voting  stock  of  a 
concern,  such  minority  holdings  are 
equal  or  approximately  equal  in  size, 
and  the  aggregate  of  these  minority 
holdings  is  large  as  compared  with  any 
other  stock  holding,  the  presumption 
arises  that  each  one  of  these  persons 
individually  controls  or  has  the  power 
to  control  the  concern;  however,  such 
presumption  may  be  rebutted  by  a 
showing  that  such  control  or  power  to 
control,  in  fact,  does  not  exist. 

(5)  Affiliation  arising  under  stock 
options,  convertible  debentures,  and 
agreements  to  merge.  Stock  options, 
convertible  debentures,  and  agreements 
to  merge  (including  agreements  in 
principle)  are  generally  considered  to 
have  a  present  effect  on  the  power  to 


control  the  concern.  Therefore,  in 
making  a  size  determination,  such 
options,  debentures,  and  agreements 
will  generally  be  treated  as  though  the 
rights  held  thereunder  had  been 
exercised.  However,  neither  an  affiliate 
nor  an  applicant  can  use  such  options 
and  debentures  to  appear  to  terminate 
its  control  over  another  concern  before 
it  actually  does  so. 

Example  J  for  paragraph  (d)(5).  If  company 
B  holds  an  option  to  purchase  a  controlling 
interest  in  company  A,  who  holds  a 
controlling  interest  in  a  220  MHz  service 
geographic  area  license  application,  the 
situation  is  treated  as  though  company  B  had 
exercised  its  rights  and  had  become  owner  of 
a  controlling  interest  in  company  A.  The 
gross  revenues  of  company  B  must  be  taken 
into  account  in  determining  the  size  of  the 
applicant. 

Example  2  for  paragraph  (d)(5).  If  a  large 
company.  BigCo.  holds  70%  (70  of  100 
outstanding  shares)  of  the  voting  stock  of 
company  A,  who  holds  a  controlling  interest 
in  a  220  MHz  service  geographic  area  license 
application,  and  gives  a  third  party,  SmallCo, 
an  option  to  purchase  50  of  the  70  shares 
owned  by  BigCo.  BigCo  will  be  deemed  to  be 
an  affiliate  of  company  A,  and  thus  the 
applicant,  until  SmallCo  actually  exercises 
its  options  to  purchase  such  shares.  In  order 
to  prevent  BigCo  from  circumventing  the 
intent  of  the  rule,  which  requires  such 
options  to  be  considered  on  a  fully  diluted 
basis,  the  option  is  not  considered  to  have 
present  effect  in  this  case. 

Example  3  for  paragraph  (d)(5).  If  company 
A  has  entered  into  an  agreement  to  merge 
with  company  B  in  the  future,  the  situation 
is  treated  as  though  the  merger  has  taken 
place. 

(6)  Affiliation  under  voting  trusts,  (i) 
Stock  interests  held  in  trust  shall  be 
deemed  controlled  by  any  person  who 
holds  or  shares  the  power  to  vote  such 
stock,  to  any  person  who  has  the  sole 
power  to  sell  such  stock,  and  to  any 
person  who  has  the  right  to  revoke  the 
trust  at  will  or  to  replace  the  trustee  at 
will. 

(ii)  If  a  trustee  has  a  familial,  personal 
or  extra-trust  business  relationship  to 
the  grantor  or  the  beneficiary,  the  stock 
interests  held  in  trust  will  be  deemed 
controlled  by  the  grantor  or  beneficiary, 
as  appropriate. 

(iii  j  If  the  primary  purpose  of  a  voting 
trust,  or  similar  agreement,  is  to  separate 
voting  power  from  beneficial  ownership 
of  voting  stock  for  the  purpose  of 
shifting  control  of  or  the  power  to 
control  a  concern  in  order  that  such 
concern  or  another  concern  may  meet 
the  Commission's  size  standards,  such 
voting  trust  shall  not  be  considered 
valid  for  this  purpose  regardless  of 
whether  it  is  or  is  not  recognized  within 
the  appropriate  jurisdiction. 

(7)  Affiliation  through  common 
management.  Affiliation  generally  arises 


where  officers,  directors,  or  key 
employees  serve  as  the  majority  or 
otherwise  as  the  controlling  element  of 
the  board  of  directors  and/or  the 
management  of  another  entity. 

(8)  Affiliation  through  common 
facilities.  Affiliation  generally  arises 
where  one  concern  shares  office  space 
and/or  employees  and/or  other  facilities 
with  another  concern,  particularly 
where  such  concerns  are  in  the  same  or 
related  industry  or  field  of  operations, 
or  where  such  concerns  were  formerly 
affiliated,  and  through  these  sharing 
arrangements  one  concern  has  control, 
or  potential  control,  of  the  other 
concern. 

(9)  Affiliation  through  contractual 
relationships.  Affiliation  generally 
arises  where  one  concern  is  dependent 
upon  another  concern  for  contracts  and 
business  to  such  a  degree  that  one 
concern  has  control,  or  potential 
control,  of  the  other  concern. 

(10)  Affiliation  under  joint  venture 
arrangements,  (i)  A  joint  venture  for  size 
determination  purposes  is  an 
association  of  concerns  andVor 
individuals,  with  interests  in  any  degree 
or  proportion,  formed  by  contract, 
express  or  implied,  to  engage  in  and 
carry  out  a  single,  specific  business 
venture  for  joint  profit  for  which 
purpose  they  combine  their  efforts, 
property,  money,  skill  and  knowledge, 
but  not  on  a  continuing  or  permanent 
basis  for  conducting  business  generally. 
The  determination  whether  an  entity  is 

a  joint  venture  is  based  upon  the  facts 
of  the  business  operation,  regardless  of 
how  the  business  operation  may  be 
designated  by  the  parties  involved.  An 
agreement  to  share  profits/losses 
proportionate  to  each  party's 
contribution  to  the  business  operation  is 
a  significant  factor  in  determining 
whether  the  business  operation  is  a  joint 
venture. 

(ii)  The  parties  to  a  joint  venture  are 
considered  to  be  affiliated  with  each 
other. 

§  90. 1 023    Certifications,  disclosures, 
records  maintenance  and  audits. 

(a)  Short-Form  Applications: 
Certifications  and  Disclosure.  In 
addition  to  certifications  and 
disclosures  required  in  part  1,  subpart 
Q,  of  this  chapter,  each  applicant  for  a 
220  MHz  service  geographic  area  license 
which  qualifies  as  a  small  business,  very 
small  business,  consortium  of  small 
businesses,  or  consortium  of  very  small 
businesses,  shall  append  the  following 
information  as  an  exhibit  to  its  FCC 
Form  175: 

(1)  The  identity  of  the  applicant's 
affiliates  and  controlling  principals, 
and.  if  a  consortium  of  small  businesses 


(or  consortium  of  very  small 
businesses),  the  members  of  the  joint 
venture;  and 

(2)  The  applicant's  gross  revenues, 
computed  in  accordance  with  §90.1021. 

(b)  Long-Form  Applications: 
Certifications  and  Disclosure.  In 
addition  to  the  requirements  in 
§  90.1013,  each  applicant  submitting  a 
long-form  application  for  a  220  MHz 
service  geographic  area  license  and 
qualifying  as  a  small  business  or  very 
small  business  shall,  in  an  exhibit  to  its 
long-form  application: 

(1)  Disclose  separately  and  in  the 
aggregate  the  gross  revenues,  computed 
in  accordance  with  §  90.1021,  for  each 
of  the  following:  The  applicant,  the 
applicant's  affiliates,  the  applicant's 
controlling  principals,  and,  if  a 
consortium  of  small  businesses  (or 
consortium  of  very  small  businesses), 
the  members  of  the  joint  ventiue; 

(2)  List  and  siunmarize  all  agreements 
or  other  instruments  (with  appropriate 
references  to  specific  provisions  in  the 
text  of  such  agreements  and 
instrvunents)  that  support  the 
applicant's  eligibility  as  a  small 
business  or  very  small  business  luider 
§§90.1017  through  90.1023,  including 
the  establishment  of  de  facto  and  de  jure 
control;  such  agreements  and 
instruments  include,  but  are  not  limited 
to,  articles  of  incorporation  and  bylaws, 
shareholder  agreements,  voting  or  other 
trust  agreements,  franchise  agreements, 
and  any  other  relevant  agreements 
including  letters  of  intent,  oral  or 
written;  and 


(3)  List  and  siunmarize  any  investor 
protection  agreements,  including  rights 
of  first  refusal,  supermajority  clauses, 
options,  veto  rights,  and  rights  to  hire 
and  fire  employees  and  to  appoint 
members  to  boards  of  directors  or 
management  conunittees. 

(c)  necords  maintenance.  All  wmning 
bidders  qualifying  as  small  businesses 
or  very  small  businesses  shall  maintain 
at  their  principal  place  of  business  an 
updated  file  of  ownership,  revenue,  and 
asset  information,  including  any 
documents  necessary  to  establish 
eligibility  as  a  small  business  or  very 
small  business  and/or  consortium  of 
small  businesses  (or  consortiiun  of  very 
small  businesses)  under  §  90.1021. 
Licensees  (and  their  successors-in- 
interest)  shall  maintain  such  files  for  the 
term  of  the  license.  Applicants  that  do 
not  obtain  the  license(s)  for  which  they 
applied  shall  maintain  such  files  until 
the  grant  of  such  license(s)  is  final,  or 
one  year  from  the  date  of  the  filing  of 
their  short-form  application  (FCC  Form 
175),  whichever  is  earlier. 

(d)  Audits.  (1)  Applicants  and 
licensees  claiming  eligibility  as  a  small 
business  or  very  small  business  or 
consortium  of  small  businesses  (or 
consortiiun  of  very  small  businesses) 
under  §§90.1017  through  90.1023  shall 
be  subject  to  audits  by  tiie  Commission. 
Selection  for  audit  may  be  random,  on 
information,  or  on  the  basis  of  other 
foctors. 

(2)  Consent  to  such  audits  is  part  of 
the  certification  included  in  the  short- 
form  application  (FCC  Form  175).  Such 


consent  shall  include  consent  to  the 
audit  of  the  applicant's  or  licensee's 
books,  documents  and  other  material 
(including  accounting  procediu^s  and 
practices)  regardless  of  form  or  type, 
sufficient  to  confirm  that  such 
applicant's  or  licensee's  representations 
are,  and  remain,  acctuate.  Such  consent 
shall  include  inspection  at  all 
reasonable  times  of  the  facilities,  or 
parts  thereof,  engaged  in  providing  and 
transacting  business,  or  keeping  records 
regarding  licensed  220  MHz  service,  and 
shall  also  include  consent  to  the 
interview  of  principals,  employees, 
customers  and  suppliers  of  the 
applicant  or  licensee. 

(e)  Definitions.  The  terms  affiliate, 
small  business,  very  small  business, 
consortium  of  small  businesses  (or 
consortium  of  very  small  businesses), 
and  gross  revenues  used  in  this  section 
are  defined  in  §90.1021. 

S90.102S    Petmons  to  deny  af>d  limitations 
on  settlements. 

(a)  Procediues  regarding  petitions  to 
deny  long-form  applications  in  the  220 
MHz  service  will  be  governed  by 

§§  1.2108(b)  through  1.2108(d)  of  this 
chapter  and  §  90.163. 

(b)  The  consideration  that  an 
individual  or  an  entify  will  be  permitted 
to  receive  for  agreeing  to  withdraw  an 
application  or  a  petition  to  deny  will  be 
limited  by  the  provisions  set  forth  in 

§  90.162  and  §  1.2105(c)  of  this  chapter. 

[FR  Doc.  97-6014  Filed  4-2-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  90 

[PR  Docket  No.  89-652,  GN  Docket  No.  93- 
2S2,  P9  DockM  No.  93-2S3;  FCC  97-67] 

Provision  for  the  Use  of  ttie  220-222 
MHz  Band  by  the  Private  Land  Mobile 
Radio  Service;  lmpien«ent8tion  of 
Sections  3(n)  and  332  of  the 
Communications  Act  Regulatory 
Treatment  of  Mobile  Services;  and 
Impiementation  of  Section  309(j)  of  ttfe 
Communications  Act— Competitive 
Bidding 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  adopts  a 
Third  Report  and  Order  and  Fifth 
Notice  of  Proposed  Rulemaking 
regarding  the  use  of  the  220-222  MHz 
Band  (220  MHz  service)  by  the  Private 
Land  Mobile  Radio  Service.  The  Third 
Report  and  Order  portion  of  this 
decision  is  summarized  elsewhere  in 
this  edition  of  the  Federal  Register.  The 
Fifth  Notice  of  Proposed  Rulemaking 
{Fifth  NPRM)  seeks  comment  on  various 
issues  related  to  the  partitioning  of  220 
MHz  licenses  and  whether  to  permit  full 
partitioning  and  disaggregation  in  the 
220  MHz  service.  This  action  is  taken  to 
establish  a  record  from  which  to 
consider  the  specific  rules  that  should 
govern  {>artitioning  and  the  benefits  and 
drawbacks  of  full  partitioning  and 
disaggregation,  and  to  reach  an  ultimate 
decision. 

DATES:  Comments  are  due  on  or  before 
April  15, 1997,  and  reply  comments  are 
due  on  or  before  April  30,  1997.  Written 
comments  by  the  public  on  the 
proposed  and/or  modified  information 
collections  are  due  ]une  2,  1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234, 1919  M  Street, 
NW,  Washington,  DC  20554,  or  via  the 
Internet  to  dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Woytek.  (202)  418-1310.  or  Frank 
Stilwell,  (202)  418-0660.  Wireless 
Telecommunications  Bureau.  For 
additional  information  concerning  the 
information  collections  contained  in 
this  Fifth  NPRM,  contact  Dorothy 
Conway  at  (202)  418-0217.  or  via  the 
Internet  at  dconway@fcc.gov. 


SUPPt.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Fifth  Notice  of  Proposed 
Rulemaking  segment  of  the  Third  Report 
and  Order  and  Fifth  Notice  of  Proposed 
Rulemaking  in  PR  Docket  No.  89-552. 
FCC  97-57.  adopted  February  19.  1997, 
and  released  March  12,  1997.  The  Third 
Report  and  Order  portion  of  this 
decision  is  summarized  elsewhere  in 
this  edition  of  the  Federal  Register.  The 
complete  text  of  this  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Stiwt,  NW,  Washington,  DC  20554 
and  also  may  be  purchased  bom  the 
Conunission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street,  NW. 
Suite  140,  Washington,  DC  20037. 

Paperwork  Reduction  Act 

This  Fifth  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  to  comment  on  the  information 
collections  contained  in  this  Fifth 
NPRM,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Public  comments  are  due  June  2, 
1997.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  New 
Collection  (which  adds  respondents  to 
three  existing  collections  3060-0105, 
FCC  430;  3060-0319,  FCC  490;  3060- 
0623,  FCC  600). 

Title:  Amendment  of  Part  90  of  the 
Commission's  Rules  to  Provide  for  the 
Use  of  the  220-222  MHz  Band  by  the 
Private  Land  Mobile  Radio  Service. 

Form  No.:  FCC  Forms  430,  490,  and 
600. 

Type  of  Review:  New  collection. 

Respondents:  220  MHz  applicants  and 
potential  applicants  and  licensees. 

Number  of  Respondents:  Estimated 
Time  Per  Response  and  Total  Annual 
Burden:  If  the  proposed  changes  in  the 
Fiflh  NPRM  are  adopted  the 
respondents  and  burden  for  the  FCC 
Forms  430.  490  and  600  as  follows: 

The  FCC  430  has  1.900  respondents, 
to  be  increased  to  23,050;  the  estimated 


time  for  completion  is  2  hours  per 
respondent.  'The  total  annual  burden  for 
the  FCC  430  would  increase  to  46,100 
hours.  The  Form  490  has  5,000 
respondents,  to  be  increased  to  28,500; 
the  estimated  time  for  completion  is  3 
hours  per  respondent.  The  total  annual 
burden  for  the  FCC  490  would  increase 
to  85,500.  The  FCC  600  has  194,769 
respondents,  which  may  be  increased  by 
the  Third  Report  and  Order  to  197,777, 
and  further  increased  to  244,777  by  the 
Fifth  NPRM.  The  estimated  time  for 
completion  is  4  hours  per  respondent. 
The  total  annual  burden  is  779,076.  This 
figure  will  be  increased  to  791,108  by  an 
information  collection  adopted  in  the 
Third  Report  and  Order  portion  of  this 
decision  and  to  979,108  hours  if  the 
changes  proposed  in  the  Fifth  NPRM  are 
adopted. 

Needs  and  Uses:  The  information  will 
be  used  by  Commission  personnel  to 
determine  if  the  licensee  is  a  qualifying 
entity  to  obtain  a  partitioned  license  or 
disaggregated  spectrum.  Additionally, 
the  information  will  be  used  by 
Commission  personnel  to  determine 
who  is  using  spectrum  and  thus 
maintain  the  integrity  of  the  spectnun. 

Sjmopsis  of  the  Fifth  Notice  of 
Proposed  Rulemaking 

1 .  The  Commission  has  concluded  in 
the  Third  Report  and  Order  that  it  will 
permit  any  holder  of  a  Phase  II 
Economic  Area  (EA),  nationwide,  or 
Regional  220  MHz  license  to  partition 
portions  of  its  authorization. '  In  this 
Fifth  NPRM,  the  Commission  considers 
the  issue  of  full  partitioning  for  Phase  L 
nationwide  220  MHz  licensees  and  the 
establishment  of  disaggregation  rules  for 
the  220  MHz  service.  As  we  indicated 
in  the  recent  Partitioning  Report  and 
Order  (which  expanded  the 
Commission's  rules  to  permit 
geographic  partitioning  and 
disaggregation  for  all  broadband  PCS 
licensees),  the  Commission  believes  that 
partitioning  and  disaggregation  are  an 
effective  means  of  providing  broadband 
PCS  licensees  with  the  flexibility  they 
need  to  tailor  their  service  offerings  to 
meet  market  demands.^  The  Partitioning 
Report  and  Order  further  concluded  that 
partitioning  and  disaggregation  may  be 
used  to  overcome  entry  barriers  through 
the  creation  of  smaller  licenses  that 
require  less  capital,  thereby  facilitating 
greater  participation  by  small 
businesses,  rural  telephone  companies, 
and  minority-  and  female-owned 


■  The  Commission  refers  to  such  licenses  as 
"Ojvered  Phase  II  licenses." 

^Report  and  Order  and  Further  Notice  of 
Proposed  Rule  Making  in  GN  Docket  No.  96-113, 
62  FR  653  (January  6.  1997). 


businesses.^  The  Commission  seeks 
comment  on  whether  these  benefits 
similarly  justify  the  extension  of 
partitioning  rules  to  Phase  I  nationwide 
licensees  and  the  establishment  of 
disaggregation  rules  for  the  220  MHz 
service. 

2.  The  Commission  seeks  comment  as 
to  how  various  requirements  imposed 
on  covered  Phase  II  licensees  may  be 
modified  if  such  licensees  partition 
their  authorization.  The  Commission 
also  invites  comment  as  to  whether 
partitioning  of  220  MHz  Phase  I 
nationwide  licenses  should  be 
permitted  in  a  manner  similar  to  the 
rules  for  partitioning  that  have  been 
adopted  for  broadband  PCS  licensees. 
The  Commission  tentatively  concludes 
that  it  should  not  adopt  partitioning  for 
those  Phase  II  licensees  that  are  not 
covered  Phase  n  licensees  and  non- 
nationwide  Phase  I  licensees  because 
such  licenses  are  awarded  on  a  site- 
specific  rather  than  for  a  geographic  area 
basis.  In  addition,  the  Commission  seeks 
comment  as  to  whether  all  Phase  I  and 
Phase  n  220  MHz  licensees  should  be 
permitted  to  disaggregate  their  licensed 
spectrum.  Since  the  220  MHz  service 
includes  nod-commercial  uses  by  Public 
Safety  and  EMRS  entities,  the 
Commission  seeks  comment  as  to 
whether  additicmal  rules  for  partitioning 
and  disaggregation  should  be  adopted  to 
address  the  use  of  the  220  MHz  service 
for  possible  commercial  and  non- 
commercial services. 

3.  The  full  text  of  this  Fifth  NPRM 
solicits  comment  on  specific  aspects  of 
partitioning  and  disaggregation,  which 
will  need  to  be  addressed  if  the 
Commission  decides  to  adopt 
partitioning  for  Phase  I  nationwide 
licensees  and  disaggregation  for  all  220 
MHz  licensees.  For  example.  Phase  I 
nationwide  licensees  are  not  currently 
permitted  to  assign  or  transfer  a  license 
before  the  licensee  has  constructed  at 
least  40  percent  cf  the  proposed  system. 
The  Commission  therefore  seeks 
comment  as  to  whether  a  Phase  I 
nationwide  licensee  should  be 
permitted  to  partition  or  disaggregate 
prior  to  constructing  at  least  40  percent 
of  its  proposed  system.  The  Conunission 
also  seeks  comment  as  to  whether  there 
are  technical  or  regulatory  constraints 
unique  to  the  220  MHz  service  that 
would  render  partitioning  or 
disaggregation  impractical  or 
administratively  burdensome. 

4.  Covered  Phase  11  220  MHz  service 
areas  are  based  on  nationwide. 
Economic  Areas  or  Regional  Areas.  In 
addition,  there  are  Phase  I  nationwide 
licenses  in  the  220  MHz  service.  The 
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Commission  tentatively  concludes  that  a 
flexible  approach  to  partitioned  areas, 
similar  to  the  one  adopted  for 
broadband  PCS.  is  appropriate  for  the 
220  MHz  service.  The  Commission 
therefore  proposes  to  permit 
partitioning  of  Phase  I  nationwide  and 
covered  Phase  n  220  MHz  licenses 
based  on  any  license  area  defined  by  the 
parties.  Comment  is  invited  on  this 
proposal,  and  in  particular  on  whether 
this  proposal  is  consistent  with  the 
Commission's  licensing  of  the  220  MHz 
service,  and  whether  there  are  any 
technical  or  other  issues  unique  to  the 
220  MHz  service  that  might  impede  the 
adoption  of  a  flexible  approach  to 
defining  the  partitioned  license  area. 

5.  The  Commission  next  seeks 
comment  as  to  whether,  if 
disaggregation  in  the  220  MHz  service  is 
permitted,  minimum  disaggregation 
standards  are  necessary.  The 
Commission  seeks  to  determine 
whether,  given  the  unique 
characteristics  of  the  220  MHz  service, 
technological  and  administrative 
considerations  warrant  the  adoption  of 
such  standards.  The  Commission  seeks 
comment  as  to  whether  to  adopt 
standards  which  would  be  flexible 
enough  to  encourage  disaggregation 
while  providing  a  standard  which  is 
consistent  with  its  technical  rules  and 
by  which  it  would  be  able  to  track 
disaggregated  spectrum  and  review 
disaggregation  proposals  in  an 
expeditious  fashion. 

6.  The  Commission  further  seeks 
comment  regarding  whether  combined 
partitioning  and  disaggregation  should 
be  permitted  for  the  220  MHz  service. 
The  Commission  tentatively  concludes 
that  it  should  permit  such  combinations 
in  order  to  provide  parties  the  flexibility 
they  need  to  respond  to  market  forces 
and  demands  for  service  relevant  to 
their  particular  locations  and  service 
offerings. 

7.  The  Commission  seeks  comment  as 
to  whether  it  should  adopt  rules  for 
covered  Phase  n  licensees  to  establish 
dual  construction  options  and  attendant 
requirements  for  220  MHz  service 
partitioners  and  partitionees,  similar  to 
those  adopted  for  broadband  PCS. 
Under  the  first  option,  the  partitionee 
certifies  that  it  will  satisfy  the  same 
construction  requirements  as  the 
original  licensee.  The  partitionee  then 
must  meet  the  prescribed  service 
requirements  in  its  partitioned  area 
while  the  partitioner  is  responsible  for 
meeting  those  requirements  in  the  area 
it  has  retained.  Under  the  second 
option,  the  original  licensee  certifies 
that  it  has  already  met  or  will  meet  its 
5-year  construction  requirement  and 
that  it  will  meet  the  10-year  requirement 


for  the  entire  market  involved.  Because 
the  original  licensee  retains  the 
responsibility  for  meeting  the 
construction  requirements  for  the  entire 
market,  the  partitionee  is  permitted  to 
comply  with  a  less  rigorous 
construction  requirement — the 
partitionee  must  only  meet  a  substantial 
service  requirement  for  its  partitioned 
license  area  at  the  end  of  the  10-year 
license  term.  The  Commission 
particularly  seeks  comment  as  to  the 
appropriateness  of  the  lesser 
construction  requirement  for  the  second 
option. 

8.  The  Commission  invites  comment 
as  to  whether  to  adopt  rules  for  covered 
Phase  n  licensees  similar  to  the 
disaggregation  rules  adopted  for 
broadband  PCS.  Under  this  certification 
approach,  the  disaggregating  parties 
would  be  required  to  submit  a 
certification,  signed  by  both  the 
disaggregator  and  disaggregatee,  stating 
whether  one  or  both  of  the  parties  will 
retain  responsibility  for  meeting  the  5- 
and  10-year  construction  requirements 
for  the  220  MHz  market  involved.  If  one 
party  takes  responsibility  for  meeting 
the  construction  requirements,  then  that 
party  would  be  subject  to  license 
forfeitxire  for  failing  to  meet  the 
construction  requirements,  but  such  a 
failure  would  not  affect  the  status  of  the 
other  party's  license.  If  both  parties 
agree  to  share  the  responsibility  for 
meeting  the  construction  requirements, 
then  both  parties'  licenses  would  be 
subject  to  forfeitiuB  if  either  party  fails 
to  meet  the  construction  requirements. 

9.  The  Commission  proposes  rules  for 
licensees  other  than  covered  Phase  n 
licensees  that  differ  from  the  approach 
taken  in  the  Partitioning  Report  and 
Order.  Phase  I  non-nationwide  licensees 
and  Phase  II  licensees  authorized  on 
Public  Safety  or  EMRS  channels  are  not 
authorized  to  operate  within  a  particular 
geographic  area,  but  instead  are 
authorized  to  construct  a  single  land 
mobile  base  station  for  base  and  mobile 
operations.  Phase  I  non-nationwide 
licensees  must  construct  their  systems, 
having  all  specified  base  stations 
constructed  with  all  channels,  and  place 
their  systems  in  operation  vrithin  eight 
months  of  the  initial  license  grant. 

10.  The  Commission  proposes  that 
Phase  I  non-nationwide  licensees  be 
permitted  to  disaggregate  their  licensed 
spectrum  only  after  they  have  met  the 
applicable  construction  deadline.  The 
Commission  also  proposes  that  Phase  11 
licensees  operating  on  Public  Safety  or 
EMRS  chaimels  should  be  permitted  to 
disaggregate  their  licensed  spectrum 
only  after  they  have  met  the  applicable 
construction  deadline.  Since  the 
construction  deadline  would  therefore 
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be  met  before  any  disaggregation  is 
allowed,  no  construction  requirement 
would  be  imposed  on  a  disaggregatee. 
Comment  is  solicited  on  these 
proposals. 

11.  The  Commission  next  tentatively 
concludes  that  a  disaggregatee  obtaining 
spectrum  from  a  Phase  I  nationwide 
licensee  should  be  required  to  meet  the 
same  two-,  four-,  six-,  and  10-year 
construction  requirements  as  the 
original  licensee.  The  disaggregatee 
would  be  required  to  meet  the  same 
two-,  four-,  six-,  and  10-year 
requirements  as  the  original  licensee  for 
the  spectrum  it  obtains.  The 
Commission  seeks  comment  on  this 
tentative  conclusion. 

12.  Because  the  construction 
requirements  for  Phase  I  nationwide 
licensees  differ  so  markedly  from  those 
pertaining  to  Phase  II  nationwide 
licensees  or  licensees  in  other  services 
such  as  broadband  PCS  or  GWCS,  it 
does  not  appear,  as  a  practical  matter,  to 
be  possible  to  have  similar  construction 
options  for  Phase  I  nationwide 
partidonees.  Given  the  difficulties 
created  by  these  construction 
requirements,  the  Commission  seeks 
comment  on  whether  partitioning  of 
Phase  I  nationwide  licenses  should  be 
permitted.  If  such  partitioning  is 
allowed,  the  Commission  seeks 
comment  on  what  construction 
requirements  could  be  imposed  on  the 
original  licensee  and  any  partitionees. 
In  light  of  the  unique  construction 
requirements  imposed  on  Phase  I 
nationwide  licensees,  the  Commission 
also  seeks  comment  on  what  type  of 
construction  requirements  should  be 
imposed  on  Phase  I  licensees  and  their 
partitionees  and  disaggregatees  if  a 
Phase  I  nationwide  license  is  both 
partitioned  and  disaggregated. 

13.  Regarding  the  ncense  term,  the 
Commission  seeks  comment  as  to 
whether  its  220  MHz  rules  should 
provide  that  parties  obtaining 
partitioned  220  MHz  licenses  or 
disaggregated  spectrum  hold  their 

^  license  for  the  remainder  of  the  original 
licensee's  five-  or  10-year  license  term. 
In  addition,  the  Commission  seeks 
comment  as  to  whether  220  MHz 
partitionees  and  disaggregatees  should 
be  afforded  the  same  renewal 
expectancy  as  other  220  MHz  licensees. 
The  Commission  tentatively  concludes 
that  limiting  the  license  term  of  the 
partitionee  or  disaggregatee  is  necessary 
to  ensure  that  there  is  maximum 
incentive  for  parties  to  pursue  available 
spectrum  as  quickly  as  practicable. 

14.  The  Commission's  competitive 
bidding  rules  for  the  covered  Phase  II 
220  MHz  service  include  provisions  for 
installment  payments  and  bidding 


credits  for  small  businesses  and  very 
small  businesses.  The  Commission  has 
also  adopted  rules  to  prevent  unjust 
enrichment  by  such  entities  that  seek  to 
transfer  licenses  obtained  through  use  of 
one  of  these  special  benefits.  The 
Commission  tentatively  concludes  that 
the  Phase  II  220  MHz  service 
partitionees  and  disaggregatees  that 
would  qualify  as  small  businesses  or 
very  small  businesses  should  be 
permitted  to  pay  their  pro  rata  share  of 
the  remaining  government  obligation 
through  installment  payments.  The 
Commission  seeks  comment  on  this 
tentative  conclusion.  The  Commission 
also  invites  comment  as  to  the  exact 
mechanisms  for  apportioning  the 
remaining  government  obligation 
between  the  parties  and  whether  there 
are  any  unique  circumstances  that 
would  make  devising  such  a  scheme  for 
the  Phase  II  220  MHz  service  more 
difficult  than  for  broadband  PCS.  Since 
Phase  II  220  MHz  service  areas  are 
allotted  on  a  geographic  basis,  in  a 
manner  similar  to  broadband  PCS,  the 
Commission  proposes  using  population 
as  the  objective  measure  to  calculate  the 
relative  value  of  the  partitioned  area  and 
amount  of  spectrum  disaggregated  as  the 
objective  measure  for  disaggregation, 
and  seeks  comment  on  this  proposal. 

15.  The  Commission  invites  comment 
on  whether  to  apply  unjust  enrichment 
rules  to  small  or  very  small  business 
Phase  II  220  MHz  licensees  that 
partition  or  disaggregate  to  non-small 
businesses.  Commenters  should  address 
how  to  calculate  unjust  enrichment 
payments  for  designated  entity  Phase  11 
220  MHz  service  licensees  paying 
through  installment  payments  and  those 
that  were  awarded  bidding  credits  that 
partition  or  disaggregate  to  non-small 
businesses.  The  Commission  asks  that 
commenters  also  address  how  it  should 
calculate  unjust  enrichment  payments 
in  situations  where  a  very  small 
business  partitioite  or  disaggregates  to  a 
small  business  that  qualifies  for  a  lower 
bidding  credit.  Commenters  should  also 
address  whether  the  unjust  enrichment 
payments  should  be  calculated  on  a 
proportional  basis,  using  population  of 
the  partitioned  area  and  amount  of 
spectrum  disaggregated  as  the  objective 
measiu-es.  The  Commission  proposes 
using  methods  similar  to  those  adopted 
for  broadband  PCS  for  calculating  the 
amount  of  the  unjust  enrichment 
payments  that  must  be  paid  in  such 
circumstances,  and  seeks  comment  on 
this  proposal. 

16.  Section  90.709(d)  of  the 
Commission's  rules  currentiy  forbids 
partial  assignment  of  Phase  I  220  MHz 
licenses.  However,  since  there  are 
existing  partial  assignment  nUes  for 


commercial  mobile  radio  stations  in  part 
90,  the  Commission  proposes  utilizing 
partial  assignment  procedures,  similar 
to  those  adopted  for  broadband  PCS,  to 
review  220  MHz  partitioning  and 
disaggregation  transactions.  Partial 
assignment  applications  would  be 
placed  on  public  notice  and  subject  to 
petitions  to  deny.  The  parties  would  be 
required  to  submit  an  FCC  Form  490,  an 
FCC  Form  600  and,  if  necessary,  an  FCC 
Form  430,  together  as  one  package 
under  cover  of  the  FCC  Form  490.  The 
Commission  invites  comment  on 
whether  any  additional  procedures  are 
necessary  for  reviewing  these 
applications.  We  also  seek  comment  on 
how  licensing  issues  should  be 
addressed  for  non-commercial  mobile 
radio  stations  in  the  220  MHz  service 
with  respect  to  partial  assignments. 

Administrative  Matters 

17.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  April  15, 1997, 
and  reply  comments  on  or  before  April 
30,  1997.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
plus  four  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments,  you 
must  file  an  original  plus  nine  copies. 
You  should  send  comments  and  reply 
comments  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  SXieet.  NW., 
Washington,  DC  20554. 

18.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission  rules.  See 
generally  47  CFR  1.1202,  1.1203,  and 
1.1206(a). 

Initial  Regidatory  Flexibility  Act 
Statement 

19.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposcds  suggested  in  this 
document.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  this  Fifth  Notice  of  Proposed 
Rulemaking,  hut  they  must  have  a 
separate  and  distinct  heading 
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designating  them  as  responses  to  the 

Initial  Regulatory  Flexibifity  Analysis. 

The  Secretary  shall  send  a  copy  of  this 

Fifth  Notice  of  Proposed  Rulemaking, 

including  the  Initial  Regulatory  ♦ 

Flexibility  Analysis,  to  the  Chief 

Counsel  for  Advocacy  of  the  Small  ^ 

Business  Administration  in  accordance 

with  paragraph  603(a)  of  the  Regulatory 

Flexibility  Act.  PubUc  Law  96-354,  94 

Stat.  1164,  5  U.S.C.  601  ef  seg.  (1981). 

List  of  Subjects  in  47  CFR  Part  90 

Business  and  industry,  Radio. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

(FR  Doc.  97-8013  Filed  4-2-97;  8:45  am] 
BiujNQ  cooe  cni-oi-p 
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April  3,  1997 
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Department  of 
Education 

Training  Personnel  for  the  Education  of 
Individuals  With  Disabilities— Grants  for 
Personnel  Training;  Applications  for  New 
Awards  for  Fiscal  Year  1997;  Notice 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Na:  84.0290] 

Training  Personnel  for  the  Education 
of  individuals  WHh  Disabilities— Grants 
for  Personnel  Training;  Notice  Inviting 
Applicattons  for  New  Awards  for  Fiscal 
Year  (FY)  1997 

Purpose  of  Program:  The  purpose  of 
Training  Personnel  for  the  Education  of 
Individuals  with  Disabilities  Program — 
Grants  for  Personnel  Training  is  to 
increase  the  quantity  and  improve  the 
quality  of  personnel  available  to  serve 
infants,  toddlers,  children,  and  youth 
with  disabilities. 

Eligible  Applicants:  Eligible 
applicants  are  institutions  of  higher 
education,  and  appropriate  nonprofit 
agencies. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75,  77,  79,  80.  81.  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  Part  318. 

In  some  instances,  the  description  of 
the  absolute  priority  identified  below 
differs  from  applicable  regulatory 
provisions  in  34  CFR  318.  These 
changes,  as  well  as  any  supplementary 
information  provided  under  the  priority 
that  is  not  found  in  the  regulations, 
represent  interpretative  guidance  and 
are  provided  for  purposes  of 
clariBcation.  These  interpretations  do 
not  substantively  change  the 
regulations. 

Note  The  regulations  in  34  CFR  Part  86 
apply  to  institutions  of  higher  education 
only. 

Priority:  Under  34  CFR  75.105(c)(3), 
and  34  CFR  318,  the  Secretary  gives  an 
absolute  prefierence  to  applications  that 
meet  the  following  priority.  The 
Secretary  funds  under  this  competition 
only  those  applications  that  meet  this 
absolute  priority: 

Absolute  Priority — Grants  for 
Preservice  Personnel  Training 
(84.029G). 

This  priority  supports  projects 
designed  to  provide  preservice 
preparation  (leading  toward  a  degree, 
certification,  endorsement,  or  licensure) 
of  personnel  who  serve  infants, 
toddlers,  children  and  youth  with 
disabilities.  Projects  must  address 
either: 

(1)  The  development  of  new  programs 
to  establish  expanded  capacity  for 
quality  preservice  training;  or 

(2)  The  improvement  of  existing 
programs  designed  to  increase  the 
capacity  and  quality  of  preservice 
training. 


In  addition,  projects  must  address  one 
or  more  of  the  following  training 
components: 

(1)  Preparation  of  Personnel  for 
Careers  in  Special  Education.  This 
component  supports  preservice 
preparation  of  personnel  for  careers  in 
special  education.  Preservice  training 
includes  additional  training  for 
currently  employed  teachers  seeking 
additional  degrees,  certifications,  or 
endorsements.  Training  may  occur  at 
one  or  more  of  the  following  levels; 
baccalaureate,  master's,  or  specialist. 
Under  this  component,  "personnel" 
includes  special  education  teachers, 
speech- language  pathologists, 
audiologists,  adapted  physical 
education  teachers,  vocational 
educators,  and  instructive  and  assistive 
technology  specialists. 

(2)  Preparation  of  Related  Services 
Personnel.  This  component  supports 
preservice  preparation  of  individuals  to 
provide  developmental,  corrective,  and 
other  supportive  services  that  assist 
children  and  youth  with  disabilities  to 
benefit  from  special  education.  These 
include  paraprofessional  personnel, 
therapeutic  recreation  specialists, 
school  social  workers,  health  service 
providers,  physical  therapists, 
occupational  therapists,  school 
psychologists,  counselors  (including 
rehabilitation  counselors),  interpreters, 
orientation  and  mobility  specialists, 
respite  care  providers,  art  therapists, 
volunteers,  physicians,  and  other 
related  services  personnel.  For  purposes 
of  this  component,  the  Department 
considers  the  term  "interpreters"  to  be 
limited  to  interpreters  for  the  deaf. 

(i)  Projects  to  train  personnel 
identified  as  special  education 
personnel  under  training  component  (1) 
are  not  appropriate  for  purposes  of  this 
component,  even  if  those  personnel  may 
be  considered  related  services  personnel 
in  other  settings  (e.g.,  speech  language 
pathologists). 

(ii)  This  component  is  not  designed 
for  general  training.  Projects  must 
include  inducements  and  preparation  to 
increase  the  probability  that  graduates 
will  direct  their  efforts  toward 
supportive  services  to  special  education. 
For  example,  a  project  in  occupational 
therapy  (OT)  might  support  a  special 
focus  in  pediatric  or  juvenile  psychiatric 
OT;  support  those  students  whose 
career  goal  is  OT  in  the  school;  or 
provide  for  practica  and  internships  in 
school  settings. 

(3)  Training  Early  Intervention  and 
Preschool  Personnel.  This  component 
supports  projects  that  are  designed  tq^ 
provide  preservice  preparation  of 
personnel  who  serve  infants,  toddlers, 
and  preschool  children  with  disabilities, 


and  their  families.  Personnel  may  be 
prepared  to  provide  short-term  services 
or  long-term  services  that  extend  into  a 
child's  school  program.  The  proposed 
training  program  must  have  a  clear  and 
limited  focus  on  the  special  needs  of 
children  within  the  age  range  from  birth 
through  five,  and  must  include 
consideration  of  family  involvement  in 
early  intervention  and  preschool 
services.  Training  programs  under  this 
priority  must  have  a  significant 
interdisciplinary  focus. 

Invitational  priority:  Within  this 
absolute  priority,  the  Secretary  is 
particularly  interested  in  applications 
that  meet  the  following  invitational 
priority.  However,  under  34  CFR 
75.105(c)(1)  an  application  that  meets 
this  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

Preservice  personnel  preparation 
projects  that  prepare  special  educators 
to  work  collaboratively  with  regular 
educators  to  meet  the  needs  of  children 
with  disabilities  in  inclusive  settings. 

Applications  Available:  April  24, 
1997. 

Deadline  for  Transmittal  of 
Applications:  June  6,  1997. 

Deadline  for  Intergovernmental 
Review:  August  5. 1997. 

Estimated  Number  nf  Awards:  40. 

Project  Period:  Up  to  36  months. 

Available  funds:  In  fiscal  year  1997, 
approximately  $8,200,000  will  be 
available  to  support  this  competition. 

Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget  for 
any  single  budget  period  of  12  months 
that  exceeds:  (1)  $160,000  for 
applications  addressing  a  single 
component;  (2)  $320,000  for 
applications  addressing  two 
components;  and  (3)  $480,000  for 
applications  addressing  all  three 
components.  However,  because  of 
budgetary  considerations  contingent 
upon  congressional  action,  the  Secretary 
may  change  the  maximum  amount 
through  a  notice  published  in  the 
Federal  Register. 

Page  Limits:  Part  III  of  the  application, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  For 
applications  that  address  a  single 
component,  the  applicant  must  limit  the 
Part  ni — Application  Narrative,  to  no 
more  than  40  double-spaced  8V2"  x  11" 
pages  (on  one  side  only)  with  one  inch 
margins  (top,  bottom,  and  sides).  For 
applications  that  address  two 
components,  the  applicant  must  limit 
the  Part  III — Application  Narrative,  to 
no  more  than  75  double-spaced  8V2"  x 
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11"  pages  (on  one  side  only)  with  one 
inch  margins  (top,  bottom,  and  sides). 
For  applications  that  address  three 
components,  the  applicant  must  limit 
the  Part  III — Application  Narrative,  to 
no  more  that  105  double-spaced  8V2"  by 
11"  pages  (on  one  side  only)  with  one 
inch  margins  (top,  bottom,  and  sides). 
This  page  limitation  applies  to  all 
material  presented  in  the  application 
narrative — including,  for  example,  any 
charts,  tables,  figures,  and  graphs.  The 
application  narrative  page  limit  does  not 
apply  to:  Part  I — the  cover  sheet;  Part 
II — the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
IV — the  assurances  and  certifications. 
Also,  the  one-page  abstract,  resumes, 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above. 
All  sections  of  text  in  the  application 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 


inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  does  not  adhere  to 
these  requirements. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice. 

Waiver  of  Rulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  priorities  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  However, 
this  application  notice  restates  existing 
priorities  in  34  CFR  318.  In  addition,  the 
Secretary  has  determined,  pursuant  to  5 
U.S.C.  553(b)(A),  that  rulemaking 
requirements  do  not  apply  to  the 
changes  to  applicable  regulatory 
provisions  contained  in  this  notice. 
These  changes  reflect  the  Secretary's 
interpretation  of  existing  regulations 
and  are  provided  solely  for  purposes  of- 
clarification. 

FOR  INFORMATION  OR  APPUCATIONS 
CONTACT:  The  Grants  and  Contracts 
Services  Team,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  room  3317,  Switzer  Building, 
Washington,  D.C.  20202-2641.  The 


preferred  method  for  requesting 
information  is  to  FAX  your  request  to: 
(202)  205-8717.  Telephone:  (202)  260- 
9182. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-9860.  Individuals  with  disabilities 
may  obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g.  braille,  large  print, 
audiotape,  or  computer  diskette)  by 
contacting  the  E)epartment  as  listed 
above. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  dis<:retionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
Gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  1431. 
Dated:  March  27, 1997. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special-Education  and 
Rehabilitative  Services. 
|FR  Doc.  97-8477  Filed  4-2-97;  8:45  am) 
BtLUNG  CODE  4000-01-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Fuel  Tanl(  Ignition  Prevention 
llooouros 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

NODCC:  Notice  of  request  for  comment 

on  National  Transportation  Safety  Board 

recommendadons. 

SUMMARY:  This  notice  solicits  public 
comment  on  the  feasibility  of 
implementing  four  recommendations 
proposed  by  the  National 
Transportation  Safety  Board  (NTSB)  that 
are  intended  to  reduce  the  likelihood  of 
airplane  fuel  tank  ignition.  The  NTSB 
reconmiendations  resulted  from  an 
accident  on  a  Boeing  Model  747 
operated  by  Trans  World  Airways 
(TWA)  that  occurred  after  taking  oCf 
from  Kennedy  International  Airport  in 
New  York,  on  July  17,  1996.  The  cause 
of  the  accident  has  not  been  determined. 
However,  evidence  suggests  that 
explosion  of  fuel  vapors  within  the 
center  wing  fuel  tank  occurred  due  to  a 
jret  to  be  determined  ignition  source. 
The  FAA  is  not  currenUy  considering  or 
proposing  any  regulatory  action.  The 
purpose  of  this  notice  is  to  gather 
technical  information  needed  to 
formally  respond  to  the  NTSB 
recommendations. 

DATES:  Comments  must  be  received  on 
or  before  August  1,  1997. 
ADDRESSES:  Comments  on  this  notice 
may  be  mailed  to:  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service.  ANM-100  (Attn:  Mike  Dostert, 
ANM-112).  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
FOR  FURTHER  MFORMATWN  CONTACT: 
Mike  Dostert.  FAA,  Airframe  and 
Propulsion  Branch  (ANM-112), 
Transport  Airplane  Directorate,  Airciafl 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2132. 

SUPPt.EMBfTARY  INFORMATKM: 

CominentB  Invited 

Interested  persons  are  invited  to 
participate  in  evaluation  of  the  NTSB 
recommendations  by  submitting  written 
data,  views,  or  arguments  as  they  may 
desire.  Comments  relating  to  the 
environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
the  recommendations  contained  in  this 
notice  are  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  All  comments  received 
on  or  before  the  closing  date  for 
comments  will  be  considered  by  the 


FAA  before  preparing  a  formal  response 
to  the  NTSB  recommendations. 

Background 

On  July  17.  1996.  a  Boeing  Model  747 
operated  by  Trans  World  Airways  was 
involved  in  an  accident  after  taking  off 
from  Kennedy  International  Airport  in 
New  York.  Although  no  specific  cause 
for  the  accident  has  been  determined, 
evidence  suggests  that  the  center  wing 
fuel  taixk.  exploded  due  to  a  yet  to  be 
determined  ignition  source.  The 
accident  investigation  has  focused  on  a 
missile,  bomb,  or  mechanical  failure  as 
the  possible  source  of  ignition  of  fuel 
vapors  within  the  tank.  On  December 
13, 1996,  the  NTSB  issued  four 
recommendations  to  the  FAA 
requesting,  in  part,  that  the  FAA  require 
the  development  and  implementation  of 
design  or  operational  changes  that  will 
preclude  the  operation  of  transport 
category  airplanes  with  explosive  fuel- 
air  mixtures  in  the  fuel  tanks.  The 
following  is  a  simimary  of  the  four 
recommendations  that  are  published  in 
their  entirety  later  within  this  notice. 

The  first  reconmiendation  would 
require  development  of  an  airplane 
design  modification,  such  as  nitrogen- 
inerting  systems,  and  the  addition  of 
insulation  between  heat-generating 
equipment  and  fuel  tanks.  (A-96-1 74) 

The  second  recommendation  would 
require  modifications  in  operational 
procedures  to  reduce  the  potential  for 
explosive  fuel-air  mixtures  in  the  fuel 
tanks  of  transport  category  aircraft.  In 
the  Model  747,  consideration  should  be 
given  to  refueling  the  center  wing  fuel 
tank  (CWT)  before  flight,  whenever 
possible,  from  cooler  ground  fuel  tanks; 
proper  monitoring  and  management  of 
the  CWT  fuel  temperature;  and 
maintaining  an  appropriate  mininnim 
fuel  quantity  in  the  CWT.  (A-96-175) 

The  third  recommendation  would 
require  that  the  Model  747  Flight 
Handboolu  of  TWA  and  other  operators 
of  Model  747s,  and  other  aircraft  in 
which  fuel  tank  temperature  cannot  be 
determined  by  flightcrews,  be 
immediately  revised  to  reflect  the 
increases  in  CWT  fuel  temperatures 
found  by  flight  tests,  including 
operational  procedures  to  reduce  the 
potential  for  exceeding  CWT 
temperature  limitations.  (A-96-1 76) 

The  fourth  recommendation  would 
require  modification  of  the  CWT  of 
Model  747  airplanes  and  other  airplanes 
on  which  the  fuel  tanks  are  located  near 
heat  sources,  to  incorporate  temperattire 
probes  and  cockpit  fuel  tank 
temperature  displays  to  permit 
determination  of  the  fiiel  tank 
temperatures.  (A-96-1 77) 


The  flammability  temperature  range 
of  jet  engine  fuel  vapors  varies  with  the 
type  of  jet  fuel,  the  ambient  pressure  in 
the  tank,  and  the  amount  of  dissolved 
oxygen  that  may  evolve  from  the  fuel 
due  to  vibration  and  sloshing  that 
occurs  within  the  tank.  At  sea  level 
pressures  and  with  no  sloshing  of 
vibration  present.  Jet  A  fuel,  the  most 
common  commercial  jet  fuel  in  the 
United  States  has  flammability 
characteristics  that  tend  to  make  the 
fuel-air  mixture  too  "lean"  to  ignite  at 
temperatures  below  approximately 
lOO^F  and  too  "rich"  to  ignite  at 
temperatures  above  175°F.  This  range  of 
flanunability  (100°F  to  175''F)  is  reduced 
to  cooler  temperatures  as  the  airplane 
gains  altitude  due  to  the  corresponding 
reduction  of  pressure.  For  example,  at 
an  altitude  of  30,000  ft.  the  flammability 
temperature  range  is  approximately 
60°F  to  120''F.  The  flammability  region 
of  Jet  B  (JP— 4),  another  fuel  approved  for 
use  on  most  commercial  transport 
category  airplanes  but  primarily  used 
for  military  jets,  is  in  the  temperature 
range  of  15°F  to  75''F  at  sea  level,  and 
-20'*F  to  SS^F  at  30,000  ft.  Therefore,  Jet 
B  fuel  characteristics  result  in 
flammable  fuel  vapors  being  present 
within  airplane  fuel  tanks  for  a  much 
larger  portion  of  the  flight.  Most 
commercial  transports  are  approved  for 
operation  at  altitudes  in  the  range  of 
30,000  to  45,000  feet.  The  FAA  has 
always  assimied  that  airplanes  could  be 
operated  for  some  portion  of  flights  with 
flanunable  fuel  vapors  in  their  fuel  tank 
ullage  (the  vapor  space  above  the  level 
of  the  fuel  in  the  tank).  Commercial 
transport  operated  in  the  United  States, 
and  in  most  overseas  locales,  use  Jet  A 
fuel,  which  minimizes  exposure  to 
operation  in  the  flammability  region. 

The  FAA  philosophy  regarding 
flanunable  fuel  vapors  is  that  the  best 
way  to  ensure  airplane  safety  is  to 
preclude  ignition  sources  within  fuel 
tanks.  This  philosophy  includes 
application  of  fail  safe  design 
requirements  to  fuel  tank  components 
(lightning  design  requirements,  fuel 
tank  wiring,  fuel  tank  temporary  limits, 
etc.).  which  would  preclude  ignition 
sources  from  being  present  in  fuel  tanks 
even  when  component  failures  occur. 
Implementation  of  the  NTSB 
recommendations  would  require  a 
significant  change  in  airplane  design 
and/or  operational  practices  currentiy  in 
use.  These  changes  could  have  major 
effects  on  passengers  and  the  aviation 
commimity. 

The  effectiveness  and  feasibility  of  the 
proposals  need  to  be  fully  evaluated. 
Past  studies  of  nitrogen  inerting  have 
shown  that  few  benefits  are  provided  by 
nitrogen  inerting  of  fuel  tanks  and  that 
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the  cost  of  these  systems  is  prohibitive. 
However,  since  these  studies  were 
conducted,  advances  in  technology  for 
separating  nitrogen  from  air  and 
instances  of  tank  ignition  may  now 
make  it  possible  to  show  that  inerting  of 
fuel  tanks  is  cost  beneficial.  The  FAA 
needs  accurate  information  regarding 
the  NTSB  proposals  in  order  to  prepare 
a  formal  response  to  these 
recommendations.  This  notice  requests 
information  regarding  the  NTSB 
proposals. 

History 

Since  the  introduction  of  turbine 
powered  transport  category  airplanes, 
the  FAA  and  aviation  industry  have 
evaluated  numerous  techniques  and 
systems  for  reducing  the  severity  or 
occurrence  of  airplane  fires  and 
explosions.  The  evaluations  have 
focused  primarily  on  post  crash 
situations  because  reviews  of  service 
history  showed  existing  design 
standards  provided  adequate  protection 
from  fuel  tank  ignition  from  causes 
other  than  post  crash  fires.  The 
following  methods  have  been  evaluated 
for  reducing  the  post-crash  fire/ 
explosion  hazard:  (1)  Crash-Resistant 
Fuel  Tanks  and  Breakaway,  (2)  Self- 
Closing  Fittings,  (3)  Engine  Ignition 
Suppression  System,  (4)  Fuel  Tank 
Nitrogen  Inerting  System,  (5)  Fuel  Tank 
P'oam  Filler  Explosion  Suppression 
System,  (6)  Fuel  Tank  Chemical  Agent 
Explosion  Suppression  System,  (7)  Anti- 
Misting  Kerosene  (AMK),  (8)  Fuel  Tank 
Vent  Flame  Arrestor,  (9)  Surge  Tank 
Chemical  Agent  Explosion  Suppression 
System,  (10)  Design  to  Assure  Fuel 
Tank-to-Engine  Shutoff  Valve 
Activation,  (11)  Fire-Resistant  Fuel 
Tank  Access  Panels,  and  (11)  Revised 
Location  of  Fuel  Tank  and  Engines. 

All  of  these  techniques  and  systems, 
with  the  exception  of  mandating  the 
location  of  fuel  tanks  and  engines,  have 
been  or  are  currentiy  being  considered 
by  the  FAA.  Initial  consideration  with 
respect  to  crash-resistant  fuel  tanks,  self- 
closing  breakaway  fittings,  and  engine 
ignition  suppression  was  reflected  to 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  No.  64-12,  which 
was  issued  in  1964  to  solicit  the  views 
of  all  interested  persons  on  the 
practicability,  and  possible  regulations 
for  these  various  techniques.  The  FAA 
concluded,  after  consideration  of 
comments  submitted  in  response  to 
Notice  No.  64-12,  the  technical 
information  available  at  that  time  did 
not  provide  a  sufficient  basis  on  which 
to  develop  precise  regulatory  standards. 

The  FAA  subsequently  extended  its 
fuel  system  fire  safety  program  to 
include  consideration  of  means  to 


prevent  fires  and  explosion  within  the 
fuel  tank  and  the  tank  vapor  and  vent 
spaces.  Based  on  information  developed 
by  FAA-sponsored  government-industry 
conferences  on  fuel  system  fire  safety  in 
1967  and  1970,  and  an  FAA-industry 
advisory  committee  established  in  1968, 
the  FAA  concluded  that  there  are  three 
systems  capable  of  preventing  fuel  tank 
and  vent  system  fires  and  explosions 
arising  from  ignition  within  the  fuel 
system.  These  are  fuel  tank  nitrogen 
inerting,  foam  filler,  and  chemical  agent 
explosion  suppression  systems. 

In  1969,  the  FAA  initiated  research 
into  the  feasibility  of  nitrogen  inerting 
of  fuel  tanks  of  transport  category 
airplanes  based  on  systems  under 
development  by  the  military.  The 
systems  were  intended  to  reduce  the 
likelihood  of  a  fuel  tank  explosion  due 
to  a  fuel  tank  penetration  by  hostile 
enemy  fire.  The  FAA  interest  in  these 
systems  focused  on  the  potential  for 
reducing  the  likelihood  of  fuel  tank 
explosion  due  to  post  crash  ground  fire. 
The  FAA  contracted  with  the  Parker 
Hannifin  Company  for  designing  and 
manufacturing  the  inerting  system,  and 
for  installation  in  the  DC-9  aircraft 
under  subcontract  to  Lockheed  Aircraft 
Services  Company.  The  system 
consisted  of  storage  botties,  pressure 
regulating  hardware,  and  the 
installation  of  valves  to  maintain  a 
constant  positive  pressure  and  the 
desired  concentration  of  nitrogen  in  the 
fuel  tanks.  The  combined  system  weight 
was  643  pounds.  Results  of  the  testing 
showed  that  the  system  provided 
adequate  inerting  of  the  fuel  tanks. 
However,  the  penalty  in  airplane 
performance  due  to  increased  weight 
and  maintenance  costs  was  very  high 
and  the  costs  of  such  a  system  were 
shown  to  outweigh  the  benefits  at  that 
time. 

Since  these  studies  were  conducted, 
new  military  nitrogen  inerting  designs 
have  been  developed  and  are  installed 
in  all  Air  Force  C-5  and  C-17  military 
transport  category  airplanes,  the  F-22 
fighter  and  the  V-22  tiltrotor.  Foam 
filler  explosion  suppression  systems  are 
installed  in  a  variety  of  military 
airplanes.  Chemical  agent  explosion 
suppression  systems  are  installed  in  the 
surge  tanks  of  several  civil  transport 
category  airplanes.  These  systems  are 
intended  to  provide  protection  against 
fuel  tank  ignition  from  external  sources, 
hostile  enemy  fire  in  the  case  of  the 
military  aircraft,  and  lightning  in  the 
case  of  the  chemical  agent  explosion 
suppression  systems  installed  on  civil 
transports. 

In  1971,  NTSB  Recommendation  A- 
71-59.requested  action  to  require  "fuel 
system  fire  safety  devices  which  will  be 


effective  in  prevention  and  control  of 
both  inflight  and  post  crash  fuel  system 
fires  and  explosions."  This 
recommendation  resulted  from  an 
accident  in  1971  in  New  Haven, 
Connecticut,  where  27  of  28  passengers 
survived  the  initial  ground  impact  but 
died  due  to  post  crash  fire/explosion.  In 
1972,  the  Aviation  Consumer  Action 
Project  petitioned  for  rulemaking 
requesting  action  to  require  nitrogen 
fuel  tank  inerting  systems  on  all 
transport  category  airplanes.  Based  on 
these  requests,  the  FAA  issued  Notice  of 
Proposed  Rulemaking  (NPRM)  No.  74- 
16,  which  proposed  ftiel  tank  inerting  in 
transport  category  airplanes.  The 
majority  of  comments  received  opposed 
this  proposal  because  it  was  argued  that 
the  explosion  prevention  systems  would 
have  littie  or  no  efiiect  in  reducing  the 
fire  and  explosion  hazards  of  impact- 
survivable  accidents  when  a  fuel  tank  is 
ruptured.  Conmients  received  and 
subsequent  cost  benefit  analysis  showed 
that  fuel  tank  explosions  had  occurred 
due  to  post  crash  fire  ignition  of  fuel 
tanks  that  remained  intact  and  the 
ignition  of  the  fuel  tank  was  caused  by 
propagation  of  fire  through  the  fuel  tank 
vent  system.  However,  no  clear  benefits 
could  be  shown  for  the  use  of  an 
inerting  system  in  the  prevention  of 
ignition  of  fuel  tanks.  In  addition,  with 
technology  available  at  that  time, 
nitrogen  inerting  was  not  considered 
feasible  because:  (1)  inerting  is  not 
effective  in  the  majority  of  accidents 
because  fuel  tank  rupture  occurs  and 
suppression  of  the  fire  would  not  occur 
due  to  ignition  from  sources  outside  the 
tank;  and  (2)  in  accidents  where  intact 
fuel  tank  explosions  occurred,  it  was 
determined  that  installation  of  flame 
arrestors  in  the  vent  lines  would 
eliminate  the  ignition  source  and  offer 
a  lower  cost  means  of  reducing  the 
likelihood  of  post  crash  explosion.  In 
view  of  these  comments,  the  FAA 
concluded  that  a  public  hearing  should 
be  held  to  obtain  information  needed  to 
determine  whether  a  requirement 
should  be  developed  to  reduce  the  fire 
and  explosion  hazards  to  both  inflight 
and  impact-survivable  accidents. 
In  1978,  the  FAA  established  a 
Special  Aviation  Fire  and  Explosion 
Reduction  (SAFER)  Advisory 
Committee  to  recommend  ways  to 
improve  survivability  in  the  post-crash 
environment.  The  SAFER  committee 
reviewed  service  history  at  that  time 
and  evaluated  numerous  potential 
methods  of  reducing  the  incidents  of 
post  crash  fire  and  fuel  tank  explosions. 
The  committee  concluded  that  nitrogen 
inerting  provided  littie  or  no  benefit  and 
was  very  cosUy.  The  Aerospace 
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Industries  Association  estimated  that 
total  installation  and  operational  costs 
through  1996  would  be  19  bilUon 
dollars. 

The  FAA  research  and  development 
testing  showed  that,  during  simulated 
ground  fire  conditions,  a  fuel  tank 
explosion  would  not  occur  firom  an 
under-wing  fire  as  long  as  a  small 
volume  of  fuel  remained  within  the  fuel 
tank.  Therefore,  only  minimal  benefits 
could  be  shown.  Two  other  methods  for 
reducing  post  crash  fires;  incorporation 
of  flame  arrestors  in  fuel  tank  vents  and 
incorporation  of  a  method  for  shutting 
down  fuel  to  the  engines  using  both  the 
normal  and  emergency  shutdown 
means,  were  recommended  by  the 
SAFER  Committee.  In  addition,  initial 
testing  of  Anti  \4isting  Kerosene  showed 
promising  potential  for  reducing  post 
crash  fires.  Therefore,  NPRM  74-16  was 
withdrawn  because  other  methods  for 
reducing  post  crash  fires  were 
determined  to  be  more  practical  and 
effective. 

Fuel  Tank  Ignition  Experience 

During  the  SAFER  Committee's 
evaluation  of  the  methods  of  reducing 
post  crash  fires,  the  service  history  of 
fiiel  tank  explosions  was  prepared.  A 
list  of  civilian  transport  category 
airplane  accidents  was  compiled  that 


included  fuel  tank  explosions  resulting 
from  post  crash  ground  fires.  In 
addition,  during  evaluation  of  the 
benefits  of  nitrogen  inerting  systems  as 
proposed  in  NfPRM  74-16,  a  list  of  fuel 
tank  explosions  that  occurred  during 
normal  operations  was  prepared. 
Experience  on  military  aircraft  was  not 
included  in  the  SAFER  committee 
review.  Evaluation  of  data  available  at 
that  time  indicated  that  three  accidents 
resulted  from  fuel  tank  explosion 
inflight  where  benefits  of  nitrogen 
inerting  could  be  claimed.  In  two  of 
these  cases,  design  modifications  were 
made  to  eliminate  the  source  of  ignition. 
The  remaining  case  resulted  from  an 
uncontrolled  engine  fire,  and 
improvement  in  engine  fuel  shutoff 
features  was  incorporated  to  address 
this  issue.  Therefore  little  or  no  benefit 
could  be  shown  for  requiring  nitrogen 
inerting. 

However,  in  the  almost  20  years  since 
the  SAFER  Conunittee 
recommendations  were  issued, 
additional  incidents  of  fuel  tank  ignition 
have  occurred.  The  FAA  has  compiled 
an  updated  list  of  incidents  of  fuel  tank 
ignition  that  includes  three  inflight 
incidents  evaluated  by  the  SAhtK 
Committee,  other  related  events  from 
that  time  period,  recent  events,  and  also 
military  experience.  A  review  of  the 


data  shows  that  fuel  tank  ignition  and 
explosion  events  have  occurred  in  all 
portions  of  airplane  operations  and 
maintenance.  The  majority  of  the  events 
have  occurred  in  tanks  loaded  with  JP- 
4  fuel,  a  fuel  type  that  produces 
flammable  vapors  at  lower  temperatures 
and  a  consequent  increase  in  exposure 
to  ignition  for  typical  airplane 
operations.  The  cause  of  many  of  the 
military  accidents  can  be  traced  to  a 
combination  of  using  JP— 4  fuel  and 
maintenance  or  design  practices  that 
difi^er  from  that  of  commercial  airplanes. 
It  should  be  noted  that  the  military  has 
phased  out  use  of  JP— 4  fuel  within  the 
United  States  and  adopted  JP-8,  a  fuel 
similar  to  Jet  A-1,  as  a  replacement  fuel. 
However,  the  significant  number  of 
military  fuel  tank  explosion  events  in 
relation  to  the  number  of  total  operating 
hours  indicates  that  use  of  more  volatile 
fuels  increases  the  likelihood  of  fuel 
tank  ignition. 

The  following  list  includes  incidents 
where  a  specific  cause  was  identified 
and  improved  design  standards  have 
prevented  reoccurrence  of  incidents  due 
to  these  causes.  The  list  should  be 
reviewed  carefully  when  using  the  data 
to  derive  benefits  from  implementing 
the  proposed  NTSB  safety 
recommendations. 


(a)  Commercial  Fuel  Tank  Explosion/Ignition  Experience 


MoiM 

Operator/kx»- 
tion 

Year 

Fatal 

Hull 
loss 

Fuel 
type 

Inerting 
benefit 

Ptiase  of 
operation 

Description/Cause 

B707  

OSO  „ 

1959 

4 

Yes 

UNK 

Yes 

Flight 

B707  

Elkton  

1963 

81 

Yes 

JP-4 

Yes 

Flight 

Lightning,  In  flight  explosion. 

B707  

San  Francisco  .. 

1965 

0 

Yes 

JetA 

Possible 

Flight 

#4  Engine  fire  heated  wing  upper  sur- 
face above  900F— Partially  full  fuel 
tank  exploded  resulting  in  loss  of  21 
ft.  of  wing.  Landed  safely. 

B727  

Souttiem  Air 
Transport-Tai- 
wan. 

1964 

1 

No 

JetA 

No 

Ground  mainte- 
nance. 

While  purging  center  tank  for  entry, 
static  discharge  from  CO2  Firex 
Nozzle  to  center  tank  access  door 
caused  wing  tank  explosion. 

B727  

Minneapolis  

1968 

0 

No 

JetA 

Yes 

Ground  refueling 

Electrostatk:  Charge — Ground  refuel- 
ing system  found  as  source  of 
charging — minor  damage  to  wing 
structure.  Group  equipment  and  air- 
plane refueling  system  design 
standards  have  eliminated  reoccur- 
rence. 

B727  

Minneapolis  

1971 

0 

No 

JetA 

Yes 

Ground  refueling 

See  Atx)ve. 

DC-a  

Toronto  Canada 

1970 
July 

106 

Yes 

JP-4 

Yes 

Flight 

Spoiler  deployed.  Possitile  fuel  tank 
exptosion  during  go-around  follow- 
ing ground  impact  during  attempted 
landing. 

DC-8  

Travis  AFB  

1974 

1 

Yes 

JP-4 

No 

Ground  

WorkJ  Airways  DC-8  inboard  main 
tank,  exploded  and  burned  at  Travis 
AFB  during  maintenance.  Open  fuel 
cell,  mechank:  forced  circuit  breaker 

DC-9  

Air  Canada  

1982 

0 

Yes 

Jet  A-1 

Possible 

Ground  mainte- 
nance. 

During  maintenance  center  wing  fuel 
tank  exploded.  Dry  njnning  of 
pumps  suspected  cause. 
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(a)  COMMERCIAL  FUEL  TANK  ExPLOSiON/lGNiTiON  EXPERIENCE— Continued 

Model 

Operator/loca- 
tkxi 

Year 

Fatal 

Hull 
toss 

Fuel 
type 

Inerting 
benefit 

Phase  of 
operatton 

Descriptton/Cause 

Beechjet  400 .. 

B727  

B737  

B747  

Jackson  Miss  .... 

Avionca 

Philippine  Air- 
lines. 
TWA  800  

1989 
June 

1989 

1990 

1996 
July 

0 

107 

8 

230 

No 

Yes 
Yes 
Yes 

JP-4/ 
JetA 

JetA 
JetA 
JetA 

Yes 

Possible 

Yes 

Yes 

Ground  Refuel- 
ing. 

Climb 

Taxi 

Climb 

During  refueling  of  auxiliary  tank  igni- 
tkxi  occurred.  Tank  remained  intact 
but  fuel  leakage  occuned.  Electro- 
statk: Charge  discharge  from  poly- 
urethane  foam  source  of  Ignition. 

Bomb  kxated  over  center  wing  fuel 
tank.  Inerting  ber>efit  unknown. 

Not  determined — Empty  Center  Wing 
Fuel  tank  exptosion. 

Bomb,  Missile,  Mechanical  Failure?— 
Errpty  cerrter  wing  fuel  tank  expk> 
sion. 

(B)  Military  Non-Combat  Fuel  Tank  Explosiot^Ignition  Experience 

Model 

Operator/kxa- 
tton 

Year 

Fatal 

Hun 
toss 

Fuel 
type 

Inerting 
benefit 

Phase  of  oper- 
atton 

DescriptKxVCause 

B5?  

Loring  AFB 
Maine. 

1970  July 

0 

Yes 

JP-4 

Yes 

Maintenance 

Most  Ukety  ignitton  source  traced 
to  arcing  or  overtieat  of  fuel 
pump  sluft  or  fuel  quantity 
probe. 

B707  

USAF  Spain  

1971  June 

Yes 

Yes 

JP4 

Yes 

Decent  17K  

Inflight  explosion  of  «1  Main 
Tank.  USAF  detemiined  chaf- 
ir>g  of  boost  pump  wirer  to- 
cated  in  conduits  as  possible 
ignitton  source. 

B52H 

Minot  ND  AFB  .. 

1975  Nov 

0 

Yes 

JP-4 

Yes 

Maintenance 
Prior  to  Re- 
fueling. 

Body  tank  exptoded  after  mto- 
night  white  on  ramp.  No  spe- 
cific evtoence  kxjt  siLspected 
fuel  pump  tocket  rotor  ignitton 
source. 

B747  

Iranian  Fuel 
Tanker. 

1976 

7 

Yes 

JP--t/ 
JetA 

Yes 

Decent  8K  ft 

Lightning— wing  tank. 

KC135Q 

Plattsburg  AFB 

1980  Feb 

Yes 

JP-4 

Yes 

Refueling  

Aft  body  tank,  faulty  fuel  probe 
foLtfid  as  pK)t>tem. 

NY. 

B52G  

Robins  AFB 
Georgia. 

1980  Aug 

Yes 

Yes 

JP-4 

Yes 

Maintenance  on 
rarrp. 

WNte  transfemng  fuet  from  body 
tanks  to  wing  tanks  the  empty 
mto  body  tank  exptoded.  In- 
vestigatton  showed  electrical 
arcing  occurred  in  the  mto 
body  txx>st  pump  due  to  mis 
positioned  phase  lead  wire  ir>- 
side  the  pump. 

KC135A  

Near  Chnago  ... 

1982  March 

Yes 

Yes 

JP-4 

Yes 

12K  descent 

FonA^ard  txxty  tank  exptoded,  ini- 
tial cause  hsted  as  VHF  an- 
tenna. 

RVG  

Grand  Forks 
AFB  ND. 

1983  Jan 

Yes 

JP-4 

Yes 

Maintenance  on 
ramp. 

White  troubleshooting  a  fuel 
transfer  malfunctton  center 
wing  tank  exptoded  due  to  an 
etedrical  fault  associated  with 
the  EMI  fiKer  on  a  valve. 

KC135A  

Altus  AFB  OW  ... 

1987  Feb 

Yes 

Yes 

JP-4 

Yes 

Landing  roll  out 

During  landing  roll  out  an  expto- 
ston  arto  fire  noctirred  foltow- 
tog  copikJt  transmission  on 
UHF  radto.  The  UHF  wire  run 
near  ttie  right  aft  wing  root  in 
ttie  fuselage  was  melted  due 
to  an  etectncal  fault  Fuel  va- 
pors in  ttie  area  of  the  aft 
body  tank  were  ignited. 

B5?H 

Swayer  AFB 
Mk:h. 

1988  Dec 

Yes 

Yes 

JP-4 

Yes 

During  touch 
and  go  land- 
ing. 

At  20  feet  AGL  the  empty  aft 
body  tank  exptoded.  Pump 
num  operating  in  the  aft  body 
tank  was;cause.  Evklence  of 
arcing  a  overtieat  was  found. 
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(B)  MiuTARY  Non-Combat  Fuel  Tank  Explosion/Ignition  Experience— Continued 

Model 

Operator/loca- 
tion 

Year 

Fatal 

Hun 
loss 

Fuel 
type 

Inertng 
benefit 

Ptiase  of  oper- 
ation 

DescriptkxVCause 

KC136A  

LoringAFB 
Maine. 

1989  Sept 

Yes 

Yes 

JP-4 

Yes 

Parked  foltowing 
fight 

During  system  shutdown  explo- 
skKi  in  the  aft  fuselage  tank 
occurred.  Source  of  ignitkxi 
was  t)elieved  to  be  a  hydrau- 
lically  driven  fuel  pump  mount- 
ed inside  the  aft  body  fuel 
tank. 

KC135A  

LoringAFB 
Maine. 

1989  Oct 

Yes 

Yes 

JP-4 

Yes 

In  flight  kx:al 
pattern. 

Exptoswn  in  the  aft  body  fuel 
tank  caused  hull  loss.  Aft 
body  f  hydraulKalty  driven 
pump  implicated  as  source  of 
tgnition. 

KC135R  

MitchenReU 
Mitwaukee. 

1993  Dec 

Yes 

Yes 

JP-4 

Yes 

Ground  mainte- 
nance. 

During  maintenance  center  wing 
tank  expkxtod.  Center  wing 
fuel  tank  fuel  pump  implicated 
as  source  of  ignition. 

National  Transportation  Safety  Board 
Recommendations:  The  following  text  is 
from  NTSB  letter  to  the  FAA  dated 
December  13,  1996,  that  transmitted 
Recommendations  A-96-174  through 
-177. 

On  July  17, 1996.  about  20:31  eastern 
daylight  time,  a  Boeing  747-131, 
N93119,  operated  as  Trans  World 
Airlines  Flight  800  (TWA800),  crashed 
into  the  Atlantic  Ocean,  about  8  miles 
south  of  East  Moriches,  New  York,  after 
taking  off  from  John  F.  Kennedy 
International  Airport  (JFK),  Jamaica, 
New  York.  All  230  people  aboard  the 
airplane  were  killed.  The  airplane, 
which  was  operated  under  Title  14  Code 
of  Federal  Regulations  (CFR)  Part  121, 
was  bound  for  Charles  De  Gaulle 
International  Airport  (QX}),  Paris, 
France.  The  flight  data  recorder  (FDR) 
and  cockpit  voice  recorder  (CVR)  ended 
simultaneously,  about  13  minutes  after 
takeoff.  Evidence  indicates  that  as  the 
airplane  was  climbing  near  13,800  feet 
mean  sea  level  (msl),  an  in-flight 
explosion  occiirred  in  the  center  wing 
fuel  tank  (CWT).  (The  flight  engineer 
from  the  previous  flight  remembered 
haviiig  left  about  300  pounds,  or  about 
50  gallons,  of  fuel  in  the  approximately 
13,000  gallon  capacity  tank.  The 
recovered  fuel  gauge  indicated  slightly 
more  than  600  pounds  (about  100 
gallons)  of  fuel  remaining  in  the  CWT.) 
The  CWT  was  nearly  empty. 

A  substantial  portion  of  the  airplane 
wreckage  has  been  recovered  from  the 
ocean  floor.  Among  the  debris  found 
along  the  first  part  of  the  wreckage  path 
were  CWT  parts  from  spanwise  section. 
The  cockpit  of  the  airplane  and  pieces 
of  the  forward  fuselage  were  found  in  a 
second  debris  field  that  was  more  than 
a  mile  from  the  beginning  of  the 
wreckage  path.  Fragmented  wing  and  aft 
h^lage  parts  were  recovered  from  a 


third  debris  field  farther  along  the 
wreckage  path. 

Portions  of  the  airplane  have  been 
reconstructed,  including  the  CWT,  the 
passenger  cabin  above  the  CWT,  and  the 
air  conditioning  packs  and  associated 
ducting  beneath  the  CWT.  The 
reconstruction  thus  far  shows  outward 
deformation  of  the  CWT  walls  and 
deformation  of  the  internal  components 
of  the  tank  that  are  consistent  with  an 
explosion  originating  within  the  tank. 
Airplane  parts  (includes  portions  of  the 
fuselage  structure  from  above,  air 
conditioning  packs  and  ducting  from 
below,  wing  structure  frt>m  both  sides, 
all  tires  from  behind,  and  numerous 
components  that  included  the  large 
fiberglass  water  and  cargo  fire 
extinguisher  containers  from  forward  of 
the  CWT)  fi^m  in  and  around  the  CWT 
recovered  and  identified  to  date  contain 
no  evidence  of  bomb  or  missile  damage. 
The  investigation  into  what  might  have 
provided  the  source  of  ignition  of  the 
fuel-air  mixture  (including  a  bomb  or 
missile)  in  the  CWT  is  continuing. 

Since  1985,  the  Board  has 
investigated  or  assisted  in  the 
investigation  of  two  other  fuel  tank 
explosions  involving  commercial 
transport  category  airplanes.  The  most 
recent  accident  involved  a  Philippine 
Airlines  Model  737-300  at  Nimoy 
Aquino  International  Airport,  Manila, 
Philippines,  on  May  11,  1990.  In  the 
accident,  the  CWT  ullage  (In  a  fuel  tank, 
the  ullage  is  the  vapor-laden  space 
above  the  level  of  the  fuel  in  the  tank.) 
fuel-air  vapors  exploded  as  the  airplane 
was  being  pushed  back  from  a  terminal 
gate,  resulting  in  8  fatalities  and  30 
injuries.  The  ambient  temperature  at  the 
time  of  the  accident  was  about  95°F,  and 
the  airplane  had  been  ptarked  in  the  sun. 
Although  damage  to  wiring  and  a 
defective  fuel  quantity  sensor  were 


identified  as  possible  sources  of 
ignition,  a  definitive  ignition  source  was 
never  confirmed. 

The  Board  also  assisted  in  the 
investigation  of  the  crash  of  Avianca 
Flight  203.  a  Model  727.  on  November 
27,  1989.  The  airplane  had  departed 
Bogota,  Colombia,  about  5  minutes 
before  the  crash.  Examination  of  the 
wreckage  revealed  that  a  small  bomb 
placed  imder  a  passenger  seat,  about  the 
CWT,  had  exploded.  The  bomb 
explosion  did  not  compromise  the 
structiual  integrity  of  the  airplane; 
however,  the  explosion  punctured  the 
CWT  and  ignited  the  fuel-air  vapors  in 
the  ullage,  resulting  in  destruction  gf 
the  airplane. 

Earlier,  the  Board  conducted  a  special 
investigation  of  the  May  9, 1976, 
explosion  and  in-flight  separation  of  the 
left  wing  of  an  Iranian  Air  Force  Model 
747-131,  as  it  approached  Madrid, 
Spain,  following  a  flight  bom  Iran. 
Witnesses  reported  seeing  a  lightning 
strike  to  the  left  wing,  followed  by  fire, 
explosion,  and  separation  of  the  wing. 
The  wreckage  revealed  evidence  of  an 
explosion  that  originated  near  a  fuel 
valve  installation  in  the  left  outboard 
main  fuel  tank.  The  Board's  report 
(NTSB-AAR-78-12.  The  Board  did  not 
determine  the  probable  cause  of  this 
foreign  accident  because  it  had  no 
statutory  authority  to  do  so.  Several 
hypotheses  addressing  the  sequence  of 
events  and  possible  causes  of  the 
accident  were  presented  in  the  Board's 
report.)  noted  that  almost  all  of  the 
electrical  current  of  a  lightning  strike 
would  have  been  conducted  through  the 
aluminimi  structure  around  the  ullage. 
While  the  report  did  not  identify  a 
specific  point  of  ignition,  it  noted  that 
static  discharges  could  produce 
sufficient  electrical  energy  to  ignite  the 
fuel-air  mixture,  but  that  energy  levels 
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required  to  produce  a  spark  will  not 
necessarily  damage  metal  or  leave  marks 
at  the  point  of  ignition. 

Fuel  tank  explosions  require  an 
energy  soiut:e  sufficient  fol'  ignition  and 
temperatures  between  the  lower 
explosive  (flammability)  limit  (LEL) 
(Marks'  Standard  Handbook  for 
Mechanical  Engineers,  Eighth  Edition, 
states,  "The  lower  and  upper  limits  of 
flammability  indicate  the  percentage  of 
combustible  gas  in  air  below  which  and 
above  which  flame  will  not  propagate. 
When  a  flame  is  initiated  in  mixtures 
having  compositions  within  these 
limits,  it  will  propagate  and  therefore 
the  mixtures  are  flammable."  Marks' 
states  further,  "The  autoignition 
temperature  of  an  air-fuel  mixture  is  the 
lowest  temperature  at  which  chemical 
reaction  proceeds  at  a  rate  sufficient  to 
result  eventually  (long  time  lag)  in 
inflammation."  In  the  TWA800  CWT, 
the  LEL  was  about  IIS'F,  and  the 
autoignition  temperatxire  was  about 
440''F.)  and  upper  explosive  limit  (UEL). 
which  will  result  in  a  combustible 
mixture  of  fuel  and  air.  Current  FAA 
regulations  require  protection  against 
the  ignition  of  fuel  vapor  by  lightning, 
components  hot  enough  to  create  an 
autoignition,  and  parts  or  systems 
failures  that  could  become  sources  of 
ignition.  Specifically:  (1)  Fuel  system 
lightning  protection.  The  fuel  system 
must  be  designed  and  arranged  to 
prevent  the  ignition  of  fuel  vapor  within 
the  system  by  (a)  direct  lightning  strikes 
to  areas  having  a  high  probability  of 
stroke  attachment;  (b)  swept  lightning 
strikes  to  areas  where  swept  strokes  are 
highly  probable;  and  (c)  corona  £md 
streamering  ai  fuel  vent  ouUets. 
(§  25.954),  and  (2)  Fuel  Tank 
Temperature,  (a)  The  highest 
temperature  allowing  a  safe  margin 
below  the  lowest  expected  autoignition 
temperature  of  the  fuel  in  the  fuel  tanks 
must  be  determined,  (b)  Not  at  any  place 
inside  any  fuel  tank  where  fuel  ignition 
is  possible  may  exceed  the  temperature 
determined  under  paragraph  (a)  of  this 
section.  This  must  be  shown  under  all 
probable  operating,  failure,  and 
malfunction  conditions  of  any 
component  whose  operation,  failure,  or 
malfimction  could  increase  the 
temperature  inside  the  tank.  (§  25.981) 

However,  a  1990,  Society  of 
Automotive  Engineers  technical  paper 
comments.".  .  .  if  the  ignition  source 
is  sufficienUy  strong  (such  as  in  combat 
threats),  it  can  raise  the  fluid 
temperature  locally  and  thus  ignite  a 
fuel  that  is  below  its  flesh  point 
temperature.  This  is  particularly  true 
with  a  fuel  mist  where  small  droplets 
require  little  energy  to  heat  up." 
(Society  of  Automotive  Engineers  (SAE) 


Technical  Paper  Series  901949, 
Flammability  of  Aircraft  Fuels,  by  N. 
Albert  Mousse,  Blaze  Tech  Corp., 
Winchester,  Massachusetts,  as  presented 
at  the  Aerospace  Technology 
Conference  and  Exposition,  Long  Beach, 
California,  on  October  1-4.  1990.) 
Elevated,  possibly  extremely  high  local 
temperatures  would  have  been 
associated  with  the  lightning  strike  of 
the  Iranian  Model  747  in  1976. 

Despite  the  current  aircraft 
certification  regulations,  airlines,  at 
times,  operate  transport  category 
turbojet  airplanes  under  environmental 
conditions  and  operational 
circumstances  that  allow  the 
temperature  in  a  fuel  tank  ullage  to 
exceed  the  LEL,  thereby  creating  a 
potentially  explosive  fuel-air  mixture. 
For  example,  on  August  26,  1996, 
Boeing  conducted  flight  tests  with  an 
instrumented  Model  747  airplane  that 
carried  about  the  same  small  amount  of 
fuel  in  the  center  wing  tank  as  that 
carried  aboard  TWA800.  All  three  air 
conditioning  packs  were  operated  on 
the  ground  for  about  2  hours  to  generate 
heat  beneath  the  CWT.  The  airplane  was 
then  climbed  to  an  altitude  of  18,000 
feet  msl.  The  temperatiu«  of  the  fuel  in 
the  center  tank  of  the  test  airplane  was 
measured  at  one  location,  and  the  air 
temperatiu^  within  the  tank  was 
measured  at  four  locations.  In  this  test, 
the  fuel-air  mixture  in  the  CWT  ullage 
was  stabilized  at  a  temperature  below 
the  LEL  on  the  ground.  However,  as  the 
airplane  climbed,  the  atmospheric 
pressure  reducing  the  LEL  temperature 
and  allowing  an  explosive  fuel-air 
mixture  to  exist  in  the  tank  ullage. 

Fuel  tank  temperatures  may  also 
become  elevated,  allowing  explosive 
fuel-air  mixtures  to  exist  in  the  ullage, 
when  airplanes  are  on  the  groimd 
between  flights  at  many  airports 
worldwide  during  warm  weather 
months.  When  the  temperatiu^  of  a 
combustible  fuel-air  mixture  exceeds 
the  LEL,  a  single  ignition  source 
exposed  to  the  ullage  could  cause  an 
explosion  and  loss  of  the  airplane.  This 
situation  is  inconsistent  with  the  basic 
tenet  of  transport  aircraft  design — that 
no  single-point  failure  should  prevent 
continued  safe  flight.  (FAA  Advisory 
Circular  (AC)  25.1309-lA,  System 
Design  and  Analysis,  paragraph  S.a.l 
states,  "In  any  system  or  subsystem,  the 
failure  of  any  single  element, 
component,  or  connection  during  any 
one  flight  (brake  release  through  ground 
deceleration  to  stop)  should  be 
assumed,  regardless  of  its  improbability. 
Such  single  failures  should  not  prevent 
continued  safe  flight  and  landing,  or 
significanUy  reduce  the  capability  of  the 
airplane  or  the  ability  of  the  crew  to 


cope  with  the  resulting  failure 
conditions.") 

Without  oxygen  in  the  fuel-air 
mixture,  the  fuel  tank  ullage  could  not 
ignite,  regardless  of  temperature  or 
ignition  considerations.  The  military 
has  prevented  fuel  tank  ignition  in  some 
aircraft  through  the  creation  of  a 
nitrogen-enriched  atmosphere  (nitrogen- 
inerting)  in  fuel  tank  ullage,  there  by 
creating  an  oxygen-deficient  fuel-air 
mixture  that  will  not  ignite.  Although 
this  technology  could  be  applied  to  civil 
aircraft,  there  are  no  transport  category 
airplanes  of  which  the  Board  is  aware 
that  currenUy  incorporate  nitrogen- 
inerting  systems  to  reduce  the  potential 
for  fuel  tank  fires  and  explosions. 

Nitrogen-inerting  has  been 
accomplished  several  ways:  (1)  By 
adding  nitrogen  to  fuel  tank(s)  from  a 
ground  source  before  flight;  (2)  By 
charging  onboard  supplies  of 
compressed  or  liquefied  nitrogen  in 
flight:  or  (3)  By  the  use  of  on-board  inert 
gas  generation  systems  that  separate  air 
into  nitrogen  and  oxygen.  Such  systems 
in  current-generation  military  aircraft 
incorporate  lightweight,  permeable 
plastic  membrane  systems  that  produce 
high  nitrogen  flow  rates  and  require 
only  "on-condition"  maintenance. 
Nitrogen-inerting  using  a  ground  source 
of  nitrogen  might  prevent  explosions 
such  as  those  that  occurred  to  the 
TWA800  and  Avianca  airplanes,  but 
may  not  prevent  an  explosion  after  the 
fuel  tanks  have  been  emptied  during 
flight  through  fuel  consumption,  or 
when  ullage  is  exposed  to  warmer  air  as 
an  airplane  descends — situations  that 
existed  in  the  Iranian  Air  Force  Model 
747  accident.  Nitrogen-inerting  fuel  tank 
ullage  has  been  used  for  more  than  25 
years  in  military  airplanes  and  could  be 
used  to  protect  commercial  air 
transportation.  However,  the  Board 
recognizes  that  development  and 
inst^lation  of  such  systems  are 
expensive  and  may  be  impractical 
because  of  system  weight  and 
maintenance  requirements  in  some 
airplanes. 

'Therefore,  the  Board  has  considered 
other  modifications  of  the  airplane  that 
would  reduce  the  potential  for  aircraft 
fiiel  tank  explosions.  A  reduction  in  the 
potential  for  fuel  tank  explosions  could 
be  attained  by  reducing  the  heat  transfer 
to  fuel  tanks  bom  sources  such  as  hot 
air  ducts  and  air  oonditioning  packs 
(Airplanes  other  than  the  Model  747 
also  have  heat-producing  equipment  in 
the  vicinity  of  fuel  tanks.  For  example, 
the  A-320  and  other  Airbus  Industries 
commercial  transport  category  airplanes 
are  similar  to  those  fit>m  Boeing  in  that 
the  air  conditioning  packs  and  ducts  are 
beneath  the  CWT.)  that  are  now  located 


16020 


Federal  Register    /  Vol.  62.  No.  64  /  Thursday,  April  3,  1997  /  Notices 


under  or  near  fuel  tanks  in  some 
transport  category  airplanes.  This  may 
be  achieved  by  installing  additional 
insulation  between  such  heat  sources 
and  hiel  tanks  that  must  be  collocated 
with  heat-generating  equipment  such  as 
hot  air  ducting  and  air  conditioning 
packs. 

Because  the  Board  believes  that  the 
FAA  should  require  the  development 
and  implementation  of  design  or 
operational  changes  that  will  preclude 
the  operation  of  transport  category 
airplanes  with  explosive  fuel-air 
mixtures  in  the  fuel  temks,  significant 
consideration  should  be  given  to  the 
development  of  airplane  design 
modifications,  such  as  nitrogen-inerting 
systems  and  the  addition  of  insulation 
between  heat-generating  equipment  and 
the  fuel  tanks.  Appropriate 
modifications  should  apply  to  newly 
certificated  airplanes,  and  where 
feasible,  to  existing  airplanes. 

The  Board  recognizes  that  such  design 
modifications  take  time  to  implement 
and  believes  that  in  the  interim, 
operational  changes  are  needed  to 
reduce  the  likelihood  of  the 
development  of  explosive  mixtures  in 
fuel  tanks.  Two  ways  to  reduce  the 
potential  of  an  explosive  fuel-air 
mixture  could  be  by  refueling  the  CWT 
to  a  minimum  level  from  cooler  ground 
fuel  tanks  or  by  carrying  additional  fuel. 
Therefore,  by  monitoring  fuel  quantities 
and  temperat\u%s  (when  so-equipped), 
by  controlling  the  use  of  air 
conditioning  packs  and  other  heat- 
generating  devices  or  systems  on  the 
ground,  and  by  managing  fuel 
distribution  among  various  tanks  to 
keep  all  fuel  tank  temperatures  in  safe 
operating  ranges  and  a  to-be-determined 
minimum  fuel  quantity  in  the  CWT, 
flightcrews  could  reduce  the  potential 
for  fuel  tank  operations  in  the  Model 
747.  The  Board  believes  that  pending 
implementation  of  design  modifications, 
the  FAA  should  require  modifications 
in  operational  procedures  to  reduce  the 
potential  for  explosive  fuel-air  mixtures 
in  the  fuel  tanks  of  transport  category 
aircraft.  In  the  Model  747,  consideration 
should  be  given  to  refueling  the  CWT 
ttefore  flight  whenever  possible  from 
cooler  ground  fuel  tanks,  proper 
monitoring  and  managing  of  the  CWT 
temperature,  and  maintaining  an 
appropriate  minimum  fuel  quantity  in 
the  CWT. 

The  Board  has  also  found  that  the 
Trans  World  Airlines  747  Flight 
Handbook  used  by  crewmembers 
understates  the  extent  to  which  the  air 
conditioning  packs  can  elevate  the 
temperature  of  the  Model  747  CWT.  The 
handbook  notes  that  pack  operation  may 
elevate  the  temperature  of  the  CWT  by 


an  additional  10  to  20''F.  However,  in 
the  August  26,  1996,  Model  747  flight 
tests  with  three  air  conditioning  packs 
in  operation  the  temperature  of  the 
center  tank  fuel  increased  by 
approximately  40*F.  A  40''F  temperature 
increase  in  the  CWT  of  TWA800  would 
have  raised  the  temperature  of  the 
ullage  above  the  LEL  of  its  fuel-air 
mixture.  The  handbook  also  states, 
"warm  fuel .  .  .  may  cause  pump 
cavitation  and  low  pressure  warning 
lights  may  come  on  steady  or  fleishing." 
The  Board  is  concerned  that  the  flight 
handbooks  of  other  operators  of  the 
Model  747  may  have  similar 
deficiencies.  Therefore,  the  Board 
believes  that  the  FAA  should  require 
that  the  Model  747  Flight  Handbooks  of 
TWA  and  other  operators  of  Model  747s 
and  other  aircraft  in  which  fuel  tank 
temperatiu«  cannot  be  determined  by 
flightcrews  be  immediately  revised  to 
reflect  the  increases  in  CWT 
temperatures  found  by  flight  tests, 
including  operational  procedures  to 
reduce  the  potential  for  exceeding  CWT 
temperature  limitations. 

Although  the  TWA  Model  747  Flight 
handbook  (and  the  Boeing  Airplane 
Flight  Manual)  instruct  flightcrews  not 
to  exceed  fuel  temperatures  of  "54.5C 
(130F),  except  JP-4  which  is  43C 
(llOF),"  the  only  fuel  tank  temperature 
indication  displayed  for  flightcrews  is 
that  of  the  outboard  main  tank  in  the  left 
wing.  The  designs  of  the  Model  747  and 
some  other  airplanes  currently  provide 
no  means  to  measure  the  temperature  of 
the  fuel  or  ullage  of  fuel  tanks  that  are 
located  near  heat  sources.  The  Board 
believes  that  flightcrews  need  to 
monitor  the  temperatiire  of  fuel  tanks 
that  are  located  near  heat  sources, 
including  the  CWT  in  Model  747s. 
Therefore,  the  Board  believes  that  the 
FAA  should  require  modification  of  the 
CWT  of  Model  747  airplanes  and  the 
fuel  tanks  of  other  airplanes  that  are 
located  near  heat  sources  to  incorporate 
temperature  probes  and  cockpit  fuel 
tank  temperature  displays  to  permit 
determination  of  the  fuel  tank 
temperatures. 

Therefore,  the  Board  recommends  that 
the  FAA: 

(1)  Require  the  development  of  and 
implementation  of  design  or  operational 
changes  that  will  preclude  the  operation 
of  transport  category  airplanes  with 
explosive  fuel-air  mixtures  in  the  fuel 
tanks: 

(a)  Significant  consideration  should 
be  given  to  the  development  of  airplane 
design  modification,  such  as  nitrogen- 
inserting  systems  and  the  addition  of 
insulation  between  heat-generating 
equipment  and  fuel  tanks.  Appropriate 
modifications  should  apply  to  newly 


certificated  airplanes  and  where 
feasible,  to  existing  airplanes.  (A-96- 
174) 

(b)  Pending  implementation  of  design 
modifications,  require  modifications  in 
operational  procedures  to  reduce  the 
potential  for  explosive  fuel-air  mixtiires 
in  the  fuel  tanks  of  transport  category 
aircraft.  In  the  Model  747,  consideration 
should  be  given  to  refueling  the  CWT 
before  flight  whenever  possible  from 
cooler  ground  fuel  tanks,  proper 
monitoring  and  management  of  the 
CWT  fuel  temperature,  and  maintaining 
an  appropriate  minimum  fuel  quantity 
in  the  CWT.  (Urgent)  (A-96-175) 

(2)  Require  that  the  Model  747  Flight 
Handbooks  of  TWA  and  other  operators 
of  Model  747s  and  other  aircrttft  in 
which  fuel  tank  temperature  cannot  be 
determined  by  flightcrews  be 
immediately  revised  to  reflect  the 
increases  in  CWT  fuel  temperatures 
found  by  flight  tests,  including 
operational  procediu«s  to  reduce  the 
potential  for  exceeding  CWT 
temperatvu«  limitations.  (A-96-176) 

(3)  Require  modification  of  the  CWT 
of  Model  747  airplanes  and  the  fuel 
tanks  of  other  airplanes  that  are  located 
near  heat  sources  to  incorporate 
temperature  probes  and  cockpit  fuel 
tank  temperature  displays  to  permit 
determination  of  the  fuel  tank 
temperatures.  (A-96-1 77) 

chairman  Hall,  Vice  Chairman 
Francis,  and  Members  Hammerschmidt, 
Coglia,  and  Black  concurred  in  these 
recommendations. 

FAA  Discussion  of  NTSB 
Recommendations:  The  discussion  that 
follows  provides  additional  information 
and  clarification  of  the  NTSB 
recommendations. 

As  part  of  the  discussion  providing 
the  background  for  the 
recommendations,  the  NTSB  letter  cites 
§  25.954,  Fuel  system  lightning 
protection,  and  §25.981,  Fuel  tank 
temperature,  of  14  CFR  part  25.  The 
letter  then  states,  "Despite  the  current 
aircraft  certification  regulations, 
airlines,  at  times,  operate  under 
environmental  conditions  and 
operational  circumstances  that  allow  the 
temperature  in  a  fuel  tank  ullage  to 
exceed  the  LEL  (lower  explosive  limit), 
thereby  creating  a  potentially  explosive 
fuel-air  mixture.  When  the  temperature 
of  a  combustible  fuel-air  mixture 
exceeds  the  LEL,  a  single  ignition  source 
exposed  to  the  ullage  could  cause  an 
explosion  and  loss  of  the  airplane.  This 
situation  is  inconsistent  with  the  basic 
tenet  of  transport  aircraft  design — that 
no  single-point  failure  should  prevent 
continued  safe  flight."  A  footnote  is 
then  made  referring  to  FAA  Advisory 
Circular  (AC)  25. 1309-1  A. 
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These  statements  in  the  NTSB  letter 
appear  to  indicate  a  belief  that  the 
airworthiness  standards  of  part  25  do 
not  allow  operation  of  airplanes  with 
flammable  vapors  in  the  fiiel  tank 
ullage.  In  fact,  the  FAA  has  never 
attempted  to  preclude  the  operation  of 
transport  category  airplanes  with 
flammable  fuel-air  mixtiues  in  the  fuel 
tanks.  Section  25.981  requires  that  the 
temperature  of  fuel  in  a  tank  on 
transport  category  airplanes  be  below 
the  lowest  expected  auto  ignition 
temperature  of  the  fuel;  not  below  the 
lower  explosive  limit.  The  auto  ignitioft 
temperatiure  is  the  temperature  at  which 
spontaneous  ignition  of  the  fuel  will 
take  place,  which,  for  aviation  tvu^ine 
fuels,  is  in  the  range  of  440°F  to  490°F. 
Section  25.961  requires  that  the  fuel 
system  (e.g.  pumps,  valves  etc..)  operate 
satisfactorily  in  hot  weather.  No 
regulation  or  policy  currently  in  place  is 
intended  to  prevent  the  operation  of 
transport  category  airplanes  with  a 
flammable  fuel-air  mixture  in  the  fiiel 
tanks. 

Based  on  the  flammability 
characteristics  of  the  various  fuels 
approved  for  use  on  transport  category 
airplanes,  it  has  always  been  assiuned 
by  the  FAA  that  airplanes  may  operate 
during  some  significant  portion  of  the 
flight  with  flammable  mixtures  in  their 
fuel  tank  ullage.  The  FAA  has 
considered  that  design  featiues  which 
are  intended  to  preclude  the  presence  of 
an  ignition  source  within  the  fuel  tanks 
would  provide  an  acceptable  level  of 
safety. 

The  NTSB  statements  also  appear  to 
indicate  that  the  FAA  has  knowingly 
approved  transport  airplane  fuel 
systems  which  have  the  potential  for 
single  failures  to  create  an  ignition 
source  in  the  fuel  tanks.  In  fact,  the  FAA 
has  not  knowingly  approved  any  such 
fuel  systems.  At  the  time  of  its 
certification,  the  Model  747  fuel  system 
design  was  found  to  comply  with  14 
CFR  25.901(b)(2),  which  stated,  "The 
components  of  the  installation  must  be 
constructed,  arranged,  and  installed  so 
as  to  ensure  their  continued  safe 
operation  between  normal  inspections 
and  overhauls."  It  was  also  found  to 
comply  with  §  25.1309(b),  which  stated, 
"The  equipment,  systems,  and 
installations  whose  functioning  is 
required  by  this  subpart  (F)  must  be 
designed  to  prevent  hazards  to  the 
airplane  if  they  malfunction  or  fail." 
while  the  current  versions  of 
§§  25.901(c)  and  25.1309(b)  (and  AC 
25.1309-1  A)  did  not  exist  at  the  time  of 
application  for  the  Model  747  type 
certificate  and  were  therefore  not  part  of 
the  Model  747  certification  basis,  the 
FAA  did  apply  §§  25.901(b)  and 


25.1309(b),  as  they  existed  at  that  time, 
in  a  manner  that  was  intended  to 
require  a  fuel  system  which  was  fail-safe 
(i.e.,  single  failiu^s  cannot  be 
catastrophic)  with  respect  to  the 
creation  of  ignition  sources  inside  the 
fuel  tanks.  On  the  Model  747,  the 
approval  of  the  installation  of 
mechanical  and  electrical  components 
inside  of  the  fuel  tanks  was  based  on  a 
system  safety  analysis  and  component 
testing  that  showed:  (1)  mechanical 
components  were  fail  safe,  and  (2) 
electrical  devices  would  not  create  arcs 
of  sufficient  energy  to  ignite  a  fuel-air 
mixture  in  the  event  of  a  single  failure 
or  a  probable  combination  of  failures. 
The  FAA  approved  the  Model  747 
fuel  system,  as  well  as  many  other 
transport  airplane  models,  on  this  basis. 
The  operational  situation  and  the  fuel 
tank  temperature  and  loading 
conditions  that  existed  in  the  center 
wing  tank  of  the  TWA  airplane  in  the 
hours  leading  up  to  the  accident  were  in 
no  way  luiique.  During  warm  and  hot 
weather,  most  commercial  transport 
category  airplanes  operate  with 
flammable  vapor  within  center  wing, 
auxiliary,  and  main  fuel  tanks.  Model 
747  airplanes  operating  on  many  routes 
are  regularly  operated  without  mission 
fuel  in  the  center  wing  tank.  One  to 
three  air  conditioning  packs  are 
normally  operated  on  the  airplane  once 
the  flightcrew  is  on  board,  depending  on 
outside  air  temperature  and  passenger 
load,  and  extended  delays  in  warm  or 
hot  weather  have  occurred  many  times 
since  the  Model  747  was  certificated  in 
1970.  The  obvious  difference  on  the  day 
of  the  accident  was  that  an  ignition 
source  of  some  sort  made  contact  with 
the  flammable  mixture  in  the  center 
wing  tank. 

The  FAA  has  examined  the  service 
history  of  the  Model  747  and  other 
transport  category  airplane  models  and 
has  performed  a  preliminary  analysis  of 
the  history  of  fuel  tank  explosions  on 
civil  transport  category  airplanes  and  on 
military  transport  category  airplanes 
which  are  based  on  a  civil  airplane  type. 
While  there  were  a  significant  number 
of  fuel  tank  fires  and  explosions  that 
occurred  during  the  1960's  and  1970's 
on  several  airplane  types,  in  most  cases 
the  fire  or  explosion  was  found  to  be 
related  to  maintenance  errors  or 
improper  modification  of  fuel  pumps 
which  provided  an  ignition  source. 
Some  of  the  events  were  apparently 
caused  by  lightning  strikes,  including 
the  1976  Imperial  Iranian  Air  Force  747 
accident  in  Spain.  In  almost  every  case, 
the  ignition  source  was  identified  and 
actions  were  taken  to  prevent  similar 
occurrences.  Because  of  the  lessons 
learned  from  these  events,  the  transport 


airplane  industry  has  significantly 
improved  its  capability  to  provide 
airplanes  that  are  fail-safe  with  respect 
to  ignition  sources  in  fuel  tanks  and 
which  are  able  to  maintain  those  fail- 
safe characteristics  over  the  life  of 
individual  airplanes. 

The  FAA  recognizes,  however,  that 
the  Philippine  Airlines  737  accident  in 
1990  and  the  TWA  Flight  800  accident 
are  inconsistent  with  this  perceived 
trend  toward  a  very  low  rate  of  tank 
explosions.  While  no  probable  cause  has 
yet  been  identified  in  either  of  these 
accidents,  the  presence  of  an  ignition 
source  originating  with  the  accident 
airplanes  has  not  been  ruled  out.  In 
addition,  it  is  clear  that  fuel  tanks  of  all 
current  designs  are  also  vulnerable  to 
ignition  from  bombs  or  missiles. 
Therefore  the  FAA  has  initiated 
evaluation  of  possible  methods  of 
reducing  or  eliminating  the  potential  of 
fuel  tank  ignition.  However,  such 
evaluation  requires  analyses  of  the 
potential  benefits  of  such  design 
changes  in  terms  of  accident  prevention, 
analyses  of  the  additional  costs  to  the 
industry  and  risks  to  an  airplane  caused 
by  any  additional  systems. 

Request  for  Infomiation 

Before  initiating  any  action  regarding 
these  recommendations  the  FAA  must 
determine  the  feasibility  and  the 
effectiveness  of  any  proposed  methods 
of  reducing  the  potential  of  an  explosive 
fuel-air  mixture  within  airplane  fuel 
tanks.  The  FAA  therefore  requests 
comments  in  that  regard  from  the 
public,  including  the  aviation  industry, 
airplane  manufacturers  (both  domestic 
and  foreign),  and  any  other  interested 
persons.  This  information  may  include 
technical  and  economic  data  and 
information,  arguments  pro  or  con 
concerning  technical  feasibility,  and  any 
other  information  deemed  pertinent. 

The  modem  commercial  transport 
category  airplane  requires  maximum 
safety;  however,  new  protective  features 
must  be  justified  by  an  increased  level 
of  safety  with  minimum  added 
complexity,  weight,  and  operational 
constraints.  Estimates  of  probable  costs 
and  benefits  derived  from  implementing 
the  NTSB  recommendations  are 
important. 

The  following  questions  are  intended      * 
to  solicit  comments  regarding  the  NTSB 
recommendations. 

Specific  Questions 

NTSB  Recommendations  96-174  and 
-175  focus  on  controlling  fuel 
temperatures  within  fuel  tanks  as  a 
short  term  method  of  reducing  the 
potential  of  an  explosive  fuel-air 
mixture  within  fuel  tanks.  Nitrogen 
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inerting  is  proposed  as  a  longer  term 
methodology  of  reducing  the  potential 
of  an  explosive  fuel-air  mixture.  These 
proposals  are  applicable  to  transport 
category  airplanes.  Recommendations 
Dumber  A-96-176  and  -177  propose 
revisions  to  airplane  flight  manuals  to 
include  limitations  on  fuel  temperat\ires 
and  incorporation  of  fuel  temperature 
indication  systems  to  determine  fuel 
tank  temperatures,  respectively.  These 
two  proposals  are  applicable  to  all 
airplanes.  Therefore,  comments  to  the 
questions  below  relating  to 
Recommendations  A-96-176  and  -177 
should  include  consideration  of  the 
appropriateness  to  transport  category 
airplanes  (which  would  include 
airplanes  designed  for  business  travel  as 
well  as  airline  service)  and  non- 
transport  category  airplanes.  The  latter 
would  include  airplanes  intended  for 
general  aviation  use  as  well  as 
commuter  airline  service.  Questions 
regarding  each  of  these  proposals  are 
provided  below.  The  FAA  is 
particularly  interested  in  comments  to 
the  specific  questions  in  the  following 


Controlling  Fuel  Temperatures 

Initial  evaluation  indicates  that  if  the 
NTSB  proposal  to  modify  airplane 
operational  procedures  to  limit  fuel 
temperatures  was  implemented,  the  use 
of  more  volatile  fuels  such  as  Jet  B 
would  likely  be  unacceptable.  The  use 
of  fuels  produced  in  countries  outside 
the  United  States  that  are  more  volatile 
would  also  likely  be  unacceptable  under 
certain  conditions.  In  addition,  the 
flammability  characteristics  of  Jet  A  fuel 
vapors  are  such  that  fuel  temperatures 
would  be  limited  throughout  the  flight. 
For  example,  at  an  altitude  of  30,000  ft. 
the  maximum  fuel  temperatiire  woiUd 
be  limited  to  approximately  60''F  and  at 
an  altitude  of  40.000  ft.  it  would  be 
limited  to  approximately  50'?.  When 
the  effects  of  fuel  shoshing  and 
vibration  are  considered  the  allowable 
temperature  would  be  reduced  by 
approximately  10°F  to  50  and  40''F 
respectively.  The  need  to  limit 
maximum  fuel  temperatures  to  this 
value  is  due  to  the  change  in  the 
flammability  temperature  range  with 
ambient  pressure  as  discussed  earlier  in 
this  notice.  The  fuel  temperature  limit 
established  for  each  airplane  type  would 
vary  due  to  differing  cruise  altitudes 
and  fuel  heating  differences  between 
airplane  types.  Therefore,  for  the 
purposes  of  cost  estimates  requested  in 
this  notice,  a  maximum  fuel 
temperature  limit  in  the  range  of  50- 
SCF  is  proposed.  Within  some  fuel 
tanks,  such  as  the  center  wing  tank  on 
many  airplane  types,  fuel  cools  very 


slowly  because  very  little  of  the  fuel 
tank  surface  is  exposed  to  ambient  air. 
and  the  lower  tank  surfaces  are  heated 
by  the  air  conditioning  packs. 
Installation  of  insulation  to  reduce 
heating  of  the  fuel,  carrying  reserve  fuel 
within  the  center  tank  and/or 
transferring  cooler  fuel  during  flight,  are 
proposed  by  the  NTSB  as  possible 
means  to  maintain  fuel  temperatures 
below  the  proposed  limit  value. 

Refueling  Fuel  Tanks  From  Cooler 
Ground  Sources 

While  "cool"  fuel  may  be  available  at 
some  airports,  a  survey  conducted  in  the 
1970's  of  fuel  temperatures  from  ground 
sources  at  major  worldwide  airports 
indicated  that  average  fuel  temperatures 
were  in  the  range  of  60-65°F.  Fuel 
temperatures  will  increase  in  tanks 
adjacent  to  heat  sources  and  on  warmer 
days  following  refueling;  therefore, 
cooling  of  fuel  at  many  airports  would 
likely  be  required  to  maintain  fuel 
temperatiires  below  the  proposed 
maximum  limit,  which  would  vary  with 
approved  maximiun  altitude  limits  of 
each  airplane  model.  The  FAA  is 
requesting  additional  information/ 
opinions  on  the  following: 

(1)  What  is  the  maximum  fuel 
temperatiue  within  a  fuel  tank  that  prior 
to  flight  would  preclude  a  flammable 
mixture  of  fuel  within  the  fuel  tank 
during  the  subsequent  flight? 

(2)  hi  consideration  of  tne  fuel 
properties  noted  above,  is  control  of  fuel 
temperatiuvs  a  practical  and  effective 
way  to  reduce  the  likelihood  of  fuel  tank 
explosions? 

l3)  Is  more  recent  fuel  temperature 
data  available  for  fuel  from  ground 
sources  at  major  airports  worldwide? 

(4)  Is  it  technically  feasible  and 
operationally  practical  to  cool  fuel  prior 
to  loading  into  fuel  tanks? 

(5)  Is  equipment  currentiy  available 
for  cooling  of  fiiel  prior  to  or  during  the 
airplane  loading  process. 

Limiting  Environmental  Control  System 
(ECS)  Pack  Operation 

The  NTSB  also  suggests  controlling 
the  use  of  ECS  packs  to  reduce  fuel 
heating  within  the  center  wing  tank. 
The  recommendation  would  likely 
require  an  alternate  source  of  cool  air  for 
passenger  comfort  during  groimd 
operations. 

(1)  Would  it  be  practical  to  limit  ECS 
pack  o{>eration  while  on  ground  and 
inflight  to  reduce  heat  input  to  the 
center  wing  fuel  tank? 

(2)  Is  it  practical  to  assume  that 
external  air  conditioning  is  available  at 
all  international  airports? 

(3)  U  other  sources  of  air  conditioning 
were  required,  what  would  be  the  added 


recurring  (including  labor  to  monitor 
fuel  temperatures  and  cabin 
temperatures)  and  non-recurring  costs? 

Carrying  Additional  Fuel 

(1)  Assuming  that  an  airplane  was 
dispatched  with  cooler  fuel  and  fuel 
tanks  were  insulated  from  heat  sources, 
what  would  be  the  minimum  fuel  level 
that  would  be  required  to  maintain  fuel 
temperatures  below  that  where  an 
explosive  fuel-air  mixture  forms  in  the 
tank? 

(2)  Would  fuel  transfer  from  other  fuel 
tanks  with  cooler  fuel  be  a  practical 
means  of  reducing  the  amount  of  fuel 
carried  within  the  tank  to  maintain 
temperatures  below  that  where  an 
explosive  fuel-air  mixture  forms  in  the 
tank? 

Request  for  Cost  Information  for 
Limiting  Fuel  Temperatures 

The  NTSB  recommendations  focus  on 
limiting  fuel  temperatures  primarily  on 
Model  747  airplanes.  Many  other 
airplane  types,  such  as  the  Boeing 
Model  737.  757.  767.  777,  and  Airbus 
A320,  A330,  A340,  have  features  such 
as  hydraulic  heat  exchangers  within 
wing  fuel  tanks  or  ECS  packs  located 
below  the  center  wing  fuel  tank  that 
may  result  in  fuel  tank  heating. 

(1)  Regarding  airplane  typ>e,  what 
should  be  the  applicability  of  the 
proposed  recommendations? 

(2)  What  would  be  the  costs 
associated  with: 

(a)  Eliminating  the  use  of  more 
volatile  fuels  such  as  Jet  B,  and  JP-4? 

(b)  Tankering  fuel  within  otherwise 
empty  fuel  tanks  for  the  purpose  of 
maintaining  fuel  temperatures  below  the 
flammability  limits? 

(c)  Installing  a  fuel  temperature 
indication  system  within  each  airplane 
fuel  tank  to  monitor  fuel  temperatures? 

(d)  Cooling  fuel  during  the  fueling  of 
airplanes  when  fuel  temperatures  firom 
the  airport  fueling  hydrant  are  above  the 
limit  of  40-50"F? 

(e)  Insulating  fuel  tanks  from  heat 
sources? 

(f)  Transferring  from  other  fuel  tanks 
with  cooler  fuel,  while  on  ground  and 
inflight? 

(3)  What  are  the  operational 
considerations  of  such  procedures? 

(4)  Are  there  additional  near  term 
possibilities  to  reduce  the  potential  of 
an  explosive  fuel-air  mixture  within  fuel 
tanks?  For  any  possible  methods,  the 
above  questions  should  be  answered. 

Nitrogen  Inerting 

Information  available  from  military 
airplanes  indicates  that  with  currently 
available  technology.  On  Board  Inert 
Gas  Generating  Systems  (OBIGGS). 
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possibly  supplemented  for  ground 
conditions  with  ground  based  nitrogen 
sources,  would  be  an  effective  means  of 
inerting  fuel  tanks. 

Results  of  the  FAA  test  and  other 
military  tests  would  indicate  that  an 
effective  inerting  system  would  require 
a  constant  supply  of  nitrogen  to  the  fuel 
tank.  In  1993,  McDonnell  Douglas 
installed  an  inerting  system  on  the  C- 
1 7  military  cargo  airplane  to  reduce  fuel 
tank  ignition  from  penetration  by 
unfriendly  weapons  fire.  The  system 
utilizes  an  on-board  inerting  system  that 
separates  nitrogen  enriched  air  (NEA) 
from  compressed  air  supplied  by  the 
engines.  Each  fuel  tank  is  continuously 
supplied  with  NEA.  The  NEA  is 
compressed  to  3,000  psi  and  stored  in 
4  tanks  to  provide  protection  for  on- 
groimd  use.  Although  a  more  modest 
system  may  be  possible  for  transport 
category  airplanes,  the  feasibility  of 
using  the  C-17  system  is  questionable 
for  conunercial  transport  category 
airplanes.  Total  system  weight  is  2,146 
pounds  (including  328  lbs.  of  stored 
NEA).  Additionally,  the  system  design 
and  hardware  costs,  increased  fuel  bum 
to  provide  compressed  air  to  the  system, 
and  increased  maintenance  costs  would 
have  to  be  factored  into  an  assessment 
of  the  feasibility  of  instalUng  such  a 
system  on  transport  category  airplanes. 

Although  the  added  weight  and  cost 
of  the  C-17  system  may  be  prohibitive 
for  commercial  transport  airplane 
operations,  it  may  be  possible  to  achieve 
the  desired  level  of  safety  with  a  more 
modest  inerting  system.  Based  on 
review  of  transport  airplane  op>erations, 
the  need  for  on-board  storage  of  nitrogen 
can  be  eliminated  if  the  system  is 
designed  for  typical  altitude  changes 
and  dissolved  oxygen  in  the  fuel  is 
removed  during  the  refueling  process. 
Therefore,  for  the  purposes  of  this 
notice,  the  FAA  is  assuming  the 
portions  of  the  airplane  operating 
envelope  to  include  only  normal  chmb 
and  decent  rates  and  that  scrubbing  of 
oxygen  from  the  fuel  be  completed 
during  the  refueUng  process  while  the 
airplane  is  on  the  ground.  Possible 
sources  of  nitrogen  for  the  scrubbing 
process  may  be  on  ground  storage 
systems  or  from  the  OBIGGS  installed 
on  the  airplane. 

(1)  What  design  and  safety  criteria 
should  be  developed  and  used  to  define 
a  nitrogen  inerting  system  providing 
protection  for  the  scenario  described  by 
the  NTSB  recommendations? 

(a)  Would  a  system  optimized  for 
normal  airplane  climb  and  decent  rates 
provide  a  desired  level  of  safety 
enhancement? 

(b)  Is  it  appropriate  to  allow  dispatch 
of  an  airplane  with  the  inerting  system 


inoperative  under  minimum  equipment 
list  requirements? 

(c)  Would  the  OBIGGS  or  ground 
based  sources  be  the  most  cost  effective 
source  of  nitrogen  for  scrubbing  of  the 
fuel?  What  would  be  the  costs 
associated  writh  two  sources  of  nitrogen 
for  fuel  scrubbing? 

(2)  Incorporation  of  nitrogen  inerting 
systems  could  result  in  negative  impacts 
on  other  airplane  systems,  and  could 
introduce  additional  safety  concerns. 

(a)  What,  if  any.  are  the  potential 
safety  concerns  regarding 
implementation  of  nitrogen  inerting 
systems  (e.g.,  overpressurization  of 
airplane  fuel  tanks,  and  maintenance  of 
personnel  entering  previously  inerted 
tanks  without  appropriate  breathing 
apparatus)? 

(b)  What,  if  any,  negative  impact 
could  introduction  of  nitrogen  inerting 
have  on  airplane  systems? 

(3)  What  would  be  the  cost  of 
incorporating  a  nitrogen  inerting  system 
utiUzing  OBIGGS  sized  to  inert  the 
tanks  while  on  the  ground  and  during 
normal  climb  and  decent  conditions: 

(a)  Cost  of  the  heirdware? 

(b)  Weight  of  the  system? 

(c)  Cost  of  maintenance  of  the  system? 

(d)  Added  fuel  consiunption  to  supply 
bleed  air  to  the  inert  gas  separation 
system? 

(e)  Cost  of  modifications  to  airplane 
fuel/vent  system? 

(f)  Cost  of  lost  revenue  due  to 
increased  weight  of  airplane  with 
inerting  system? 

(g)  Cost  of  reduced  dispatch 
reliabiUty? 

(h)  Cost  of  developing  inerting 
systems  consistent  with  conunercial 
standards  of  reliabiUty? 

(4)  If  nitrogen  inerting  were 
implemented  to  reduce  the  potential  for 
fuel  tank  ignition,  additional  benefits 
may  result.  Possible  benefits  include 
reduction  of  water  within  fuel  tanks,  the 
allowance  of  the  use  of  more  volatile 
fuels,  and  any  oxygen  generated  by  the 
OBIGGS  system  might  be  used  to 
replace  or  supplement  passenger  oxygen 
systems. 

(a)  Would  the  reduction  in  water 
within  fuel  tanks  result  in  less  corrosion 
and  any  quantifiable  reduction  in 
airplane  maintenance? 

(d)  Would  the  reduction  in  water 
within  fuel  tanks  allow  reduced 
intervals  for  sumping  of  fuel  tanks  and 
an  associated  reduction  in  labor  costs? 
-  (c)  Would  the  continued  use  of  more 
volatile  fuels  provide  a  benefit, 
particularly  for  engine  starting  in  colder 
climates? 

(d)  Could  oxygen  generated  by  the 
OBIGGS  system  be  used  to  replace  or 
supplement  passenger  oxygen  systems 


and  provide  a  quantifiable  benefit  in 
weight  and  costs? 

(ej  Several  accidents  have  been 
associated  with  oxygen  bottles  used  for 
the  passenger  oxygen  system.  If  on- 
board storage  of  oxygen  couldlie 
reduced  or  ehminated  by  the  OBIGGS, 
what,  if  any,  safety  benefits  would  result 
due  to  reduced  potential  for  oxygen  fed 
fires? 

(5)  What  other  methods,  other  than 
nitrogen  inerting,  will  provide  the 
desired  level  of  safety  enhancement  and 
what  costs  are  associated  vn\h  these 
methods. 

Applicability 

The  recommendations  by  the  NTSB 
refer  to  transport  category  airplanes, 
aircraft,  or  airplanes,  and  appear  to  use 
the  terms  with  intent.  Thus,  the  desired 
applicabiUty  of  each  of  the  NTSB 
recommendations  is  different.  These 
terms  have  specific  definitions  that  are 
recognized  throughout  the  aviation 
industry  and  the  FAA  regulations.  The 
more  generic  term  is  aircraft.  Part  1  of 
Title  14  of  the  Code  of  Federal 
Regulations  defines  aircraft  as  "a  device 
that  is  used  or  intended  to  be  used  for 
flight  in  the  air."  Airplane  is  a  subset  of 
aircraft  and  means  "an  engine-driven 
fixed  wing  aircraft  heavier  than  air,  that 
is  supported  in  flight  by  the  dynamic 
reaction  of  air  against  its  wings."  A 
transport  category  airplane  is  an 
airplane  that  is  certificated  in 
accordance  with  the  airworthiness 
standards  of  Part  25.  The  term 
"airplane"  also  includes  non-transport 
category  airplanes  such  as  those 
intended  for  general  aviation  on 
commuter  airline  service. 

When  commenting  on  the  technical 
feasibihty  and  economic  impUcations  of 
the  NTSB  recommendations,  the  FAA  is 
requesting  that  specific  attention  be 
given  to  the  intended  scope  of  those 
recommendations. 

(1)  What  might  be  technically  feasible 
for  a  transport  category  airplane  may  not 
be  feasible  for  all  aircraft.  What  is 
technically  feasible  for  the  range  of 
products  identified,  and  is  there  a  range 
where  the  recommendations  seem 
inappropriate? 

(2)  Transport  category  airplanes 
include  those  designed  for  business 
travel  as  well  as  those  used  for  airline 
service.  The  FAA  is  interested  in 
specific  comments  as  to  the  feasibility  of 
applying  some  of  the  concepts 
envisioned  by  the  NTSB  to  that  class  of 
airplanes. 

(3)  It  is  also  recognized  that  some 
airplanes  and  other  aircraft  have 
reciprocating  engines  that  use  a 
different  and  more  volatile  fuel  than 
that  used  by  turbine  engines.  What 
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unique  situations  does  this  present 
relative  to  the  NTSB  reconunendations? 

(4)  The  NTSB  recommendations  also 
distinguish  in  some  cases  between  what 
might  be  done  for  new  designs  and  what 
might  be  done  for  existing  airplanes. 
The  FAA  is  interested  in  specific 
comments  as  to  the  technical  feasibility 
and  economic  impacts  of  applying  the 
concepts  in  the  NTSB  recommendations 
separately  to  newly  certificated  aircraft. 


new  production  aircraft  at  some  time  in 
the  future,  or  existing  aircraft  in  service. 

Conclusion 

This  notice  seeks  information  from 
interested  persons,  including 
manufacturers  and  users  of  transport 
category  airplanes  and  components,  the 
general  public,  and  foreign 
airworthiness  authorities  in  determining 
the  feasibility  of  NTSB 


recommendations  to  limit  airplane 
operation  with  explosive  fuel  vapors 
within  fuel  tanks. 

Issued  in  Renton,  Washington,  on  March 
28,  1997. 
Darrell  M.  Pedenon, 

Acting  Manager,  Manager,  Tmnsport 
Airplane  Directorate,  Aircraft  Certification 
Service,  ANM-100. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dockat  No.  970-01 12] 

International  Conference  on 
Harmonisation;  Draft  Guideline  on 
Qenotoxicity:  A  Standard  Battery  for 
Genotoxicity  Testing  of 
Pharmaceuticals;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled  "Genotoxicity:  A 
Standard  Battery  for  Genotoxicity 
Testing  of  Pharmaceuticals."  The  draft 
guideline  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Phannaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  identifies  a  standard 
set  of  genotoxicity  tests  to  be  conducted 
for  pharmaceutical  registration,  and 
recommends  the  extent  of  confirmatory 
experimentation  in  in  vitro  genotoxicity 
tests  in  the  standard  battery.  The  draft 
guideline  complements  the  ICH 
guideline  "Guidance  on  Specific 
Aspects  of  Regulatory  Genotoxicity 
Tests  for  Pharmaceuticals." 
DATES:  Written  comments  by  June  2, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  IDockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857.  Copies  of  the  draft  guideline  are 
available  from  the  Drug  Information 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-827- 
4573. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guideline:  Robert  E. 
Osterberg.  Center  for  Drug 
Evaluation  and  Research  (HFD- 
520).  Food  and  Drug 
Administration,  9201  Corporate 
Blvd.,  Rockville,  MD  20850,  301- 
827-2123. 
Regarding  the  ICH:  Janet ).  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857. 301-827-0864. 
SUPPLEMENTARY  INFORMATION:  hi  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 


regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportiuiity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  Europiean  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufactxirers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufactiu^rs  Associations  (TFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  September  1996,  the  ICH  Steering 
Committee  agreed  that  a  draft  guideline 
entitled  "Genotoxicity:  A  Standard 
Battery  for  Genotoxicity  Testing  of 
Pharmaceuticals"  should  be  made 
available  for  public  comment.  The  draft 
guideline  is  the  product  of  the  Safety 
Expert  Working  Group  of  the  ICH. 
Comments  about  this  draft  will  be 
considered  by  FDA  and  the  Safety 
Expert  Working  Group. 

Genotoxicity  tests  are  in  vitro  and  in 
vivo  tests  designed  to  detect  compounds 
that  induce  genetic  damage  directly  or 
indirectly  by  various  mechanisms. 
Compounds  that  are  positive  in  tests 
that  detect  such  damage  have  the 
potential  to  be  human  carcinogens  and/ 
or  mutagens,  i.e..  may  induce  cancer 
and/ or  heritable  defects.  The  draft 
guideline  addresses  two  areas  of 
genotoxicity  testing  for  pharmaceuticals: 
(1)  Identification  of  a  standard  set  of 
tests  to  be  conducted  for  registration, 
and  (2)  the  extent  of  confirmatory 


experimentation  in  in  vitro  genotoxicity 
tests  in  the  standard  battery.  The  draft 
guideline  is  intended  to  be  used 
together  with  the  ICH  guideline  entitled 
"Guidance  on  Specific  Aspects  of 
Regulatory  Genotoxicity  Tests  for 
Pharmaceuticals"  (61  FR  18198,  April 
24,  1996)  as  ICH  guidance  principles  for 
testing  pharmaceuticals  for  potential 
genotoxicity. 

Although  not  required,  FDA  has  in 
the  past  provided  a  75-  or  90-day 
comment  period  for  draft  ICH 
guidelines.  However,  the  comment 
period  for  this  guideline  has  been 
shortened  to  60  days  so  that  comments 
may  be  received  by  FDA  in  time  to  be 
reviewed  and  then  discussed  at  a  July 
1997  ICH  meeting  involving  this 
guideline. 

This  guideline  represents  the  agency's 
current  thinking  on  a  recommended 
standard  battery  for  genotoxicity  testing 
of  a  pharmaceutical.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may,  on  or  before 
June  2.  1997.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  he  submitted,  except  diat 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  An  electronic  version  of  this 
guideline  is  available  via  Internet  by 
using  the  World  Wide  Web  (WWW).  To 
connect  to  the  CDER  home  page,  type 
"http://www.fda.gov/cder"  and  go  to 
the  "Regulatory  Guidance"  section. 

The  text  of  the  draft  guideline  follows: 

Genotoxicity:  A  Standard  Battery  for 
Genotoxicity  Testing  of  Phannaceuticals 

1.  Introduction 

Two  fundamental  areas  in  which 
harmonization  of  genotoxicity  tesUng  for 
pharmaceuticals  is  considered  necessary  are 
the  scope  of  this  guideline:  (I)  Identification 
of  a  standard  set  of  tests  to  t>e  conducted  for 
registration.  (II)  The  extent  of  confirmatory 
experimentation  in  in  vitro  genotoxicity  tests 
in  the  standard  battery.  Further  issues  that 
were  considered  necessary  for  harmonization 
can  be  found  in  the  ICH  guideline  "Guidance 
on  Sftecific  Aspects  of  Regulatory 
Genotoxicity  Tests  for  Pharmaceuticals,"  (61 
FR  18198.  April  24.  1996).  The  two  ICH 
guidelines  on  genotoxicity  complement  each 
other  and  therefore  should  be  used  together 
as  ICH  guidance  principles  for  testing  of  a 
pharmaceutical  for  potential  genotoxicity. 
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2.  General  Purpose  of  Genotoxicity  Testing 

Genotoxicity  tests  can  be  defined  as  in 
vitro  and  in  vivo  tests  designed  to  detect 
compounds  which  induce  genetic  damage 
direcUy  or  indirectly  by  various  mechanisms. 
These  tests  should  enable  a  hazard 
identification  with  respect  to  damage  to  DNA 
and  its  fixation.  Fixation  of  damage  to  DNA 
in  the  form  of  gene  mutations,  larger  scale 
chromosomal  damage,  recombination,  and 
numerical  chromosome  changes  is  generally 
considered  to  be  essential  for  heritable  effects 
and  in  the  multistep  process  of  malignancy, 
a  complex  process  in  which  genetic  changes 
may  play  only  a  part.  Compounds  which  are 
positive  in  tests  that  detect  such  kinds  of 
damage  have  the  potential  to  be  human 
carcinogens  and/or  mutagens,  i.e.,  may 
induce  cancer  and/or  heritable  defev:ts. 
Because  the  relationship  between  exposure  to 
particular  chemicals  and  carcinogenesis  is 
established  for  man.  while  a  similar 
relationship  has  been  difficult  to  prove  for 
heritable  diseases,  genotoxicity  tests  have 
been  used  mainly  for  the  prediction  of 
carcinogenicity.  In  addition,  the  outcome  of 
such  tests  may  be  valuable  for  the 
interpretation  of  carcinogenicity  studies. 
Nevertheless,  the  suspicion  that  a  compound 
may  induce  heritable  effects  is  considered  to 
be  just  as  serious  as  the  suspicion  that  a 
compound  may  induce  cancer. 

3.  The  Standard  Test  Battery  for  Genotoxicity 

Registration  of  pharmaceuticals  requires  a 
comprehensive  assessment  of  their  genotoxic 


potential.  It  is  clear  that  no  single  test  is 
capable  of  detecting  all  relevant  genotoxic 
agents.  Therefore,  the  usual  approach  would 
be  to  carry  out  a  battery  of  in  vitro  and  in 
vivo  tests  for  genotoxicity.  Such  tests  are 
complementary  rather  than  representing 
different  levels  of  hierarchy. 

The  general  features  of  a  standard  test 
battery  can  be  outlined  as  follows: 

(i)  It  is  appropriate  to  assess  genotoxicity 
initially  in  a  bacterial  reverse  mutation  test. 
This  test  has  been  shown  to  detect  relevant 
genetic  changes  and  the  majority  of  genotoxic 
rodent  carcinogens. 

(ii)  DNA  damage  considered  to  be  relevant 
for  mammalian  cells  and  not  adequately 
measured  in  bacteria  should  be  evaluated  in 
mammahan  cells.  Several  mammalian  cell 
systems  are  in  use:  Systems  which  detect 
gross  chromosomal  damage~(in  vitro  tests  for 
chromosomal  damage),  a  system  which 
detects  gene  mutations  and  clastogenic 
effects  (mouse  lymphoma  tk  assay),  and 
systems  which  detect  primarily  gene 
mutations  (see  Notes  1  and  2). 

There  has  been  a  debate  whether  in  vitro 
tests  for  chromosomal  damage  and  the  mouse 
lymphoma  tk  assay  are  equivalent  for 
detection  of  clastogens.  Several  studies  have 
shown  that  most  of  the  differences  reported 
are  due  to  differences  in  the  test  protocols 
employed.  The  scientific  information  given 
in  Notes  3  and  4  demonstrate  that  with 
appropriate  test  protocols  (see  section  5)  the 
various  in  vitro  tests  for  chromosomal 
damage  and  the  mouse  lymphoma  tk  assay 


yield  results  with  a  high  level  of  congriience. 
Therefore  these  systems  may  be  treated  as 
equally  sensitive  and  considered 
interchangeable  for  regulatory  purposes  if 
these  test  protocols  are  used.  Consequently, 
for  regulatory  purposes,  a  negative  result  in 
an  in  vitro  test  with  cytogenetic  evaluation  of 
chromosomal  damage  or  in  a  mouse 
lymphoma  tk  assay  gives  additional 
assurance  to  the  other  parts  of  the  standard 
battery  that  the  compound  tested  does  not 
induce  genetic  damage.  In  any  event,  the 
mammalian  cells  used  for  genotoxicity 
evaluation  in  vitro  should  be  carefully 
selected  taking  the  specific  particulars  of  the 
test  cells,  the  test  protocol,  and  the  test 
compound  into  account. 

(iii)  An  in  vivo  test  for  genetic  damage 
should  usually  be  a  part  of  the  test  battery 
to  provide  a  test  model  in  which  additional 
relevant  Eactors  (atworption,  distribution, 
metabolism,  excretion)  that  may  influence 
the  genotoxic  activity  of  a  compound  are 
included.  As  a  result,  in  vivo  tests  permit  the 
deteciion  of  some  additional  genotoxic  agents 
(see  Note  5).  An  in  vivo  test  for  chromosomal 
damage  in  rodent  hematopoietic  cells  fulfills 
this  need.  This  in  vivo  test  for  chrcmosomal 
damage  in  rodents  could  be  either  an  analysis 
of  chromosomal  aberrations  in  bone  marrow 
cells  or  an  analysis  of  micronuclei  in  lx>ne 
marrow  or  peripheral  blood  erythrocytes. 

The  following  standard  test  battery  may  be 
deduced  from  the  considerations  mentioned 
above: 


(i)  A  test  for  gene  mutation  in  bacteria. 

(ii)  An  in  vitro  test  with  cytogenetic  evaluation  of  chromosomal  damage  with  mammalian  cells  or  an  in  vitro  mouse 

lymphoma  tk  assay, 
(iii)  An  in  vivo  test  for  chromosomal  damage  using  rodent  hematopoietic  cells. 


For  compounds  giving  negative  results,  the 
completion  of  this  3-test  battery,  performed 
and  evaluated  in  accordance  with  current 
recommendations,  will  usually  provide  a 
sufficient  level  of  safety  to  demonstrate  the 
absence  of  genotoxic  activity.  Compounds 
giving  positive  results  in  the  standard  test 
battery  may,  depending  on  their  therapeutic 
use,  need  to  be  tested  more  extensively  (see 
ICH  "Guidance  on  Specific  Aspects  of 
Regulatory  Genotoxicity  Tests  for 
Pharmaceuticals"  (60  FR  18198,  April  24, 
1996)). 

The  suggested  standard  set  of  tests  does  not 
imply  that  other  genotoxicity  tests  are 
generally  considered  inadequate  or 
inappropriate  (e.g.,  tests  for  measurement  of 
DNA  adducts,  DNA  strand  breaks,  DNA 
repair  or  recombination).  Such  tests  serve  as 
options  in  addition  to  the  standard  battery  for 
further  investigation  of  genotoxicity  test 
results  obtained  in  the  standard  battery.  Only 
under  extreme  conditions  in  which  one  or 
more  tests  comprising  the  standard  battery 
cannot  be  employed  for  technical  reasons, 
alternative  validated  tests  can  serve  as  a 
substitute.  For  this  to  occur,  sufficient 
scientific  justification  should  be  provided  to 
support  the  argument  that  a  given  standard 
battery  test  is  not  appropriate. 


The  standard  battery  does  not  include  an 
independent  test  designed  specifically  to  test 
for  numerical  chromosome  changes,  e.g., 
aneuploidy  and  polyploidy.  However, 
information  on  this  type  of  damage  should  be 
derived  from  the  cytogenetic  evaluation  of 
chromosomal  damage  in  vitro  and  in  vivo. 

4.  Modifications  of  the  3-Test  Battery 

The  following  sections  give  situations 
where  the  standard  3-test  battery  may  need 
modification: 

4.1  Limitations  to  the  use  of  bacterial  test 
organisms 

There  are  drciunstances  where  the 
performance  of  the  bacterial  reverse  mutation 
test  does  not  provide  appropriate  or 
sufficient  information  for  the  assessment  of 
genotoxicity.  This  may  be  the  case  for 
compounds  that  are  excessively  toxic  to 
bacteria  (e.g..  some  antibiotics)  and 
compounds  thought  or  known  to  interfere 
with  the  mammalian  cell  replication  system 
(e.g..  topoisomerase-inhibitors.  nucleoside- 
analogues,  or  inhibitors  of  DNA  metaboUsm). 
For  these  cases,  usually  two  in  vitro 
mammalian  cell  tests  should  be  performed 
using  two  different  cell  types  and  two 
different  endpoints  (gene  mutation  (see  Note 
1)  and  chromosomal  damage).  Nevertheless  it 


is  still  important  to  perform  the  bacterial 
reverse  mutation  test,  either  a  full  test  or  a 
limited  (range-finding)  test  (see  section  5). 

4.2  Compounds  bearing  structural  alerts  for 
genotoxic  activity 

Structurally  alerting  compounds  (see  Note 
6)  are  usually  detectable  in  the  standard  3- 
test  battery.  However,  compounds  bearing 
structural  alerts  that  have  given  negative 
results  in  the  standard  3-test  battery  using 
induced  rat  liver  S9  for  metalwlic  activation 
as  standard  in  the  in  vitro  tests  and  using 
mouse  erythropoietic  cells  as  standard  test 
cells  for  the  in  vivo  test  may  need  limited 
additional  testing.  The  choice  of  additional 
test(s)  or  protocol  modification(s)  depend  on 
the  chemical  nature,  the  known  reactivity, 
and  metabolism  data  on  the  structurally 
alerting  compound  under  question  (see  Note 
7). 

4.3  New/unique  chemical  structures/classes 

On  relatively  rare  occasions,  a  completely 
novel  compound  in  a  unique  structural  or 
functional  (i.e.,  potentially  DNA-reactive) 
chemical  class  will  be  introduced  as  a 
pharmaceutical.  It  may  not  be  easy  to 
categorize  such  compounds,  e.g.,  with 
respect  to  alerting  structures,  metabolism 
requirements,  or  interaction  with  cell 
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npUcation.  In  order  to  gain  knowledgs  on 
the  genotoxic  ptotential  of  such  compounds  it 
may  be  necessary  to  test  them  more 
comprehensively  than  in  the  standard  3-test 
battery,  e.g.,  in  a  further  in  vitro  test  writh 
mammalian  calls. 

4.4  Genotoxicity  testing  of  pharmaceuticals 
using  solely  in  vitro  tests 

There  are  compounds  for  which 
conventional  in  vivo  tests  do  not  provide 
additional  useful  information.  These  include 
compounds  that  are  not  systemicaliy 
absorbed  and  therefore  are  not  available  for 
the  tar^t  tissues  in  in  vivo  genotoxicity  tests 
(Le..  bone  marrow  or  liver).  Examples  of  such 
compounds  are  some  radioimaging  agents, 
aluminum-baaed  antacids,  and  some 
dennally  applied  pharmaceuticals.  In  these 
cases,  a  test  battery  composed  solely  of  in 
vitro  test  models  is  acceptable  which  should 
consist  of  a  becterial  gene  mutation  assay,  a 
gene  mutation  assay  with  mammalian  cells 
(see  Note  1).  and  a  test  for  chromosomal 

damage  with  mammalian  cells. 

4.5  Considentions  for  additional 
genotoxicity  testing  in  relation  to  the 
carcinogenicity  bioassay 

Additional  genotoxicity  testing  in 
appfopriate  models  may  be  conducted  for 
compounds  that  were  negative  in  the 
standard  3-test  battery  but  which  have  shown 
afiscts  in  carcinogenicity  bioassay(s)  with  no 
clear  evidence  fior  a  nongenotoxic 
mechanism.  To  help  understand  the 
mechanism  of  action,  additional  testing  can 
include  modified  conditions  for  metabolic 
activation  in  in  vitro  tests  or  can  include  in 
vivo  tests  measuring  genotoxic  damage  in 
target  organs  of  tumor  induction  (e.g.,  liver 
UDS  test.  32P-postlabeling.  muUtion 
induction  in  tnnsgenes). 

5.  Standard  Procedures  for  In  Vitro  Tests  in 
the  Standard  Battery 

Reproducibility  of  experimental  results  is 
an  essential  component  of  research  involving 
novel  methods  or  unexpected  findings: 
however,  the  routine  testing  of  chemicals 
with  standard,  widely  used  genotoxicity  tests 
need  not  always  be  completely  replicated. 
Theee  tests  are  sufficiently  well  characterized 
and  have  sufBcient  internal  controls  that 
repetition  can  usually  be  avoided  if  protocols 
with  built-in  confirmatory  elements  such  as 
outlined  below  are  used. 

Complete  repetition  of  gene  mutation  tests 
is  usually  not  necessary  if  the  protocol 
includes  a  range- finding  test  that  supplies 
sufBcient  data  to  provide  reassurance  that  the 
reported  result  is  the  correct  one.  For 
example,  in  bacterial  mutagenicity  tests, 
preliminary  range-finding  tests  performed  on 
all  bacterial  strains,  with  and  without 
metabolic  activation,  with  appropriate 
positive  and  negative  controls,  and  with 
quantification  of  mutants,  may  be  considered 
sufficient  replication  of  a  subsequent 
complete  test.  Similarly,  a  range-finding  test 
may  also  be  a  satisfactory  substitute  for  a 
complete  repeat  of  a  test  in  gene  mutation 
tests  with  mammalian  cells  other  than  the 
mouse  lymphoma  tk  assay  if  the  range- 
finding  test  is  performed  with  and  without 
metabolic  activation,  with  appropriate 
positive  and  negative  controls,  and  with 


quantification  of  mutants  (see  Note  8).  For 
both  bacterial  and  mammalian  cell  gene 
mutation  tests,  the  results  of  the  range- 
finding  test  should  guide  the  selection  of 
concentrations  to  be  used  in  the  definitive 
mutagenicity  test 

For  the  cytogenetic  evaluation  of 
chromosomal  damage  in  vitro,  the  test 
protocol  includes  the  conduct  of  tests  with 
and  without  metabolic  activation,  with 
appropriate  positive  and  negative  controls 
where  the  exposure  to  the  test  articles  is  3 
to  6  hours  and  a  sampling  time  of 
approximately  1.5  normal  cell  cycles  from 
the  beginning  of  the  treatment.  A  continuous 
treatment  without  metabolic  activation  up  to 
the  sampling  time  of  approximately  1.5  cell 
cycles  is  needed  in  case  of  a  negative  result 
for  the  short  treatment  period  without 
metabolic  activation.  If  severe  cell  cycle 
delay  is  noted,  a  prolonged  treatment  or 
sampling  time  is  needed.  Negative  results  in 
the  presence  of  a  metabolic  activation  system 
may  need  confirmation  on  a  case-by-case 
basis  (see  Note  9).  In  any  case,  information 
on  the  ploidy  status  should  be  obtained  by 
recording  the  incidence  of  polyploid  cells  as 
a  percentage  of  the  number  of  metaphase 
cells. 

For  the  mouse  lymphoma  tk  assay,  the  test 
protocol  includes  the  conduct  of  tests  with 
and  without  metabolic  activation,  with 
appropriate  [xtsitive  and  negative  controls, 
where  the  exposure  to  the  test  articles  is  3 
to  4  hours.  A  continuous  treatment  without 
metabolic  activation  for  24  hours  is  advisable 
in  case  of  a  negative  result  for  the  short 
treatment  without  metabolic  activation  (see 
Note  4).  Negative  results  in  the  presence  of 
a  metabolic  activation  system  may  need 
confirmation  on  a  case-by-case  basis  (see 
Note  9).  In  any  case,  the  conduct  of  a  mouse 
lymphoma  tk  assay  involves  colony  sizing  for 
positive  controls,  solvent  controls,  and  at 
least  one  positive  test  compound  dose 
(should  any  exist).  Including  the  culture  that 
gave  the  greatest  mutant  frequency. 

Following  such  testing,  further 
confirmatory  testing  in  the  case  of  clearly 
negative  or  positive  test  results  is  not  usually 
needed. 

Ideally,  it  should  be  possible  to  define  test 
results  as  clearly  negative  or  clearly  positive. 
But  test  results  sometimes  do  not  fit  into  the 
criteria  for  a  positive  or  negative  call  and 
therefore  have  to  be  defined  as  "equivocal." 
In  these  cirtnimstances,  the  application  of 
statistical  methods  can  aid  in  data 
interpretation.  Since  the  use  of  statistical 
methods  is  not  always  satisfying  for  some  of 
the  standard  genotoxicity  tests,  adequate 
biological  interpretation  is  of  critical 
importance.  The  criteria  for  declaration  of  a 
test  result  as  ptositive  or  negative  must  in  part 
be  based  on  the  experience  and  standards  of 
the  laboratory  carrying  out  the  test. 
Equivocality  thenc  for  example,  encompasses 
test  results  which  lack  a  dose-related  increase 
of  the  effect  in  an  appropriate  dose  range 
and/or  test  results  which  exceed  the 
concurrent  negative  control  values  but  may 
lie  within  historical  negative  control  data. 

Further  testing  is  usually  indicated  in  the 
case  of  results  that  have  to  be  called 
equivocal  even  if  the  results  are  obtained 
with  protocols  such  as  outlined  above. 


6.  Notes 

(1)  Test  systems  seen  currently  as 
appropriate  for  the  assessment  of  mammalian 
cell  gene  mutation  include  the  L5178Y 
tk*'~—*  tk"'"  mouse  lymphoma  assay 
(mouse  lymphoma  tk  assay),  the  HPRT-tests 
with  CHO-cells,  V79-cells,  or  L5178Y  cells, 
or  the  GPT-(XPRT)  test  with  AS52  cells,  and 
the  human  lymphoblastoid  TK6  test. 

(2)  The  molecular  dissection  of  mutants 
induced  at  the  tk  locus  shows  a  broad  range 
of  genetic  events  including  point  mutations, 
deletions,  translocations,  recombinations, 
etc.  (e.g.,  Applegate  et  al.,  1990).  Small 
colony  mutants  have  been  shown  to 
predominantly  lack  the  tkb  allele  as  a 
consequence  of  structural  or  numerical 
alterations  or  recombinational  events  (Blazak 
et  al.,  1989:  El-Tarras  et  al.,  1995).  There  is 
some  evidence  that  other  loci,  such  as  hpit 
or  gpt  are  also  sensitive  to  large  deletion 
events  (Gktt,  1994;  Kinashi  et  al.,  1995). 
However,  due  to  the  X-chromosomal  origin  of 
the  hprt  gene  which  is  probably  flanked  by 
essential  genes,  large  scale  chromosomal 
damage  (e.g.,  deletion)  or  numerical 
alterations  often  do  not  give  rise  to  mutant 
colonies,  thus  limiting  the  sensitivity  of  this 
test.  Therefore,  the  mouse  lymphoma  tk  assay 
has  advantages  in  comparison  to  other  gene 
mutation  assays  and  it  may  be  recommended 
to  conduct  the  mouse  lymphoma  tk  assay  as 
the  gene  mutation  test  A  positive  result  in 
the  mouse  lymphoma  tk  assay  may  constitute 
a  case  for  further  investigation  of  the  type 
and/or  mechanism  of  genetic  damage 
involved. 

(3)  With  respect  to  the  cytogenetic 
evaluation  of  chromosomal  damage,  it  is  not 
uncommon  for  the  systems  currently  in  use, 
i.e.,  several  systems  with  permanent 
mammalian  cells  in  culture  and  human 
lymphocytes  either  isolated  or  in  whole 
blood,  to  give  different  results  for  the  same 
test  compound.  However,  a  recently 
conducted  multilaboratory  comparison  of  in 
vitro  tests  with  cytogenetic  evaluation  of 
chromosomal  damage  gave  conclusive 
evidence  that  the  differences  observed  are 
most  often  due  to  protocol  differences 
(Galloway  et  al.,  1996). 

For  the  great  majority  of  presumptive 
genotoxic  compounds  that  were  negative  in 
a  bacterial  reverse  mutation  assay,  the  data 
on  chromosomal  damage  in  vitro  and  mouse 
lymphoma  tk  results  are  in  agreement.  A 
recently  conducted  mouse  lymphoma  tk 
collaborative  study  reinforced  this  view. 
Under  cooperation  of  the  Japanese  Ministry 
of  Health  and  Welfare  and  the  Japanese 
Pharmaceutical  Manu&cturers  Association,  a 
collaborative  study  on  the  mouse  lymphoma 
tk  assay  (MLA)  was  conducted  by  45 
Japanese  and  7  other  laboratories  in  order  to 
clarify  how  well  the  MLA  can  detect  in  vitro 
clastogens  and  p>olyploidy  (aneuploidy) 
inducers  and  how  well  the  in  vitro  tests  with 
cytogenetic  evaluation  of  chromosomal 
damage  can  detect  compounds  that  Mrere 
thought  to  act  exclusively  in  the  MLA.  On 
the  basis  of  published  data,  40  compounds 
were  selected,  which  were  negative  in 
bacterial  reverse  mutation  assays,  but 
positive  either  in  in  vitro  tests  with 
cytogenetic  evaluation  of  chromosomal 
damage  (30  compounds)  or  in  the  MLA  (9 
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compounds).  These  compounds  were 
examined  by  the  microwell  method  using 
L5178Ytk*'"  3.7.2C  cells  or  were 
reexamined  in  CHL/IU  cells  for  induction  of 
chromosomal  aberrations.  Various  aspects  of 


this  study  are  currentiy  in  the  process  of 
publication  (Matsuoka  et  al.,  1996;  Sofuni  et 
al.,  1996). 

The  table  below  gives  the  results  of 
this  major  attempt  to  compare  the 


results  of  in  vitro  tests  with  cytogenetic 
evaluation  of  chromosomal  damage  in 
different  cells  (hiunan  lymphocytes, 
CHO,  V79  and  CHL  cells)  and  the  mouse 
lymphoma  tk  assay: 


chromosome  damage 
(CA)  mainly  structural 


positive 


chromosome  damage 
(CA)  mainly  polyploidy 


positive 


chromosome  damage 
(CA) 


negative 


mouse  positive 

lymptioma  inconcl./equiv. 

tk  assay  negative 

^7  compounds  (colchicine,  2'-deoxycofonnyctn,  dideoxycytidine,  phenacetin,  p-tert  butylphenol,  theophylline,  thiat>endazole)  yielded  clearly 
positive  results  in  the  MLA  wtien  the  cells  were  treated  in  the  at>sence  of  S-9  mix  for  24  hours  instead  of  4  hours. 


2V 
3 
2 


5' 
2 

1 


2 
1 

3 


Of  34  CA  (carcinogen)  (Kjsitive  chemicals, 
3  (9  percent)  were  negative  in  the  MLA. 
These  results  suggest  that  while  the  MLA 
may  detect  most  clastogens  and  polyploidy 
inducers,  there  may  be  some  it  cannot  detect 
(bromodichloromethane,  isophorone, 
tetrachloroethane).  Tetrachloroethane 
induced  polyploidy  only,  whereas 
bromodichloromethane  and  isophorone  were 
only  weakly  clastogenic. 

Reinvestigation  of  9  of  10  mouse 
lymphoma  unique  positive  carcinogens  that 
were  reported  by  the  NTP  (National 
Toxicology  Program)  (Zeiger  et  al.,  1990) 
showed  that  only  3  were  negative  in  CHL/IU 
cells  using  the  comprehensive  protocol  as 
ouUined  in  section  5.  The  same  nine 
compounds  vtrere  reexamined  in  the  present 
MLA  study  and  two  of  the  three  CA-negative 
compounds  were  positive  (trichloroethylene 
and  cinnamylanthranilate).  These  data 
indicate  that  the  number  of  MLA  unique 
positive  compounds  may  be  quite  limited, 
i.e.,  at  the  moment,  in  the  absence  of 
reinvestigation  of  other  NTP  reported  mouse 
lymphoma  tk  uniquely  positive  compounds, 
only  trichloroethylene  and 
cinnamylanthranilate  are  known. 

Comparison  with  published  data  auid  data 
in  regulator  files  show  that  many  MLA  and 
CA  positive  compounds  were  negative  in  the 
HPRT  assay  in  which  large-scale  DNA 
rearrangements  could  not  be  detected. 

Only  a  few  more  clastogenic  compounds 
giving  negative  results  in  the  usual  mouse 
lymphoma  tk  assay  with  3  to  4  hours  of 
treatment  can  be  found  in  the  published 
literature  (Garriott  et  al.,  1995).  In 
conclusion,  it  is  perceived  that,  frtim  the 
aspect  of  safety  testing  for  pharmaceuticals, 
the  mouse  lymphoma  tk  assay  is  an 
acceptable  alternative  for  the  direct  analysis 
of  chromosomal  damage  in  vitro.  Colony 
sizing  gives  only  limited  information  on  the 
type  of  damage  induced  in  mutant  colonies 
in  the  mouse  lymphoma  tk  assay  (see  Note 
2).  Therefore,  a  ptositive  result  in  a  mouse 
lymphoma  tk  assay  may  need  to  be 
investigated  further  to  examine  the  type  of 
genetic  damage  that  was  induced. 
■  (4)  Recent  results  from  a  number  of 
different  compounds  give  evidence  that  the 
ability  of  the  mouse  lymphoma  tk  assay  to 
detect  some  clastogens/aneuploidy  inducers 
is  enhanced  when  the  treatment  protocol 
includes  a  24  hour  treatment  regimen  in  the 


absence  of  an  exogenous  metabolic  activation 
system.  Compounds  such  as  colchicine, 
vincristine,  diethylstilbestrol,  caffeine,  2'- 
deoxycoformycin,  dideoxycytidine, 
thiabendazole,  theophylline,  phenacetin,  p- 
tert  butylphenol,  and.azidothymidine  gave 
negative  or  only  weakly  positive  results  in  a 
standard  mouse  lymphoma  tk  assay  with  3  or 
4  hours  of  treatment  (absence  of  S-9  mix)  but 
were  tested  clearly  positive  with  24  hours  of 
exposure  to  the  test  substance. 
(Azidothymidine  and  caffieine  are  the 
compounds  which  were  tested  in  the  agar 
version  of  the  mouse  lymphoma  tk  assay 
whereas  the  data  on  24  hours  of  treatment  on 
the  other  compounds  are  generated  with  the 
microwell  method.) 

(5)  There  are  a  small  but  significant 
number  of  genotoxic  carcinogens  that  are 
reliably  detected  by  the  bone  marrow  tests  for 
chromosomal  damage  that  have  yielded 
negative/weak/conflicting  results  in  the  paira 
of  in  vitro  tests  outiined  in  the  standard 
battery  options,  e.g.,  bacterial  reverse 
mutation  plus  one  of  a  selection  of  possible 
tests  with  c)rtogenetic  evaluation  of 
chromosomal  damage  or  bacterial  mutation 
plus  the  mouse  Ijmiphoma  tk  assay. 
Carcinogens  such  as  procarbazine, 
hydroquinone,  urethane,  and  benzene  bll 
into  this  category. 

(6)  Certain  structurally  alerting  molecular 
entities  are  recognized  as  being  causally 
related  to  the  carcinogenic  and/or  mutagenic 
potential  of  chemicals  (Ashby  and  Teimant, 
1988;  Ashby  and  Tennant,  1991;  Ashby  and 
Paton,  1993).  Examples  of  structural  alerts 
include  alkylating  electrophilic  centers, 
unstable  epoxides,  aromatic  amines,  azo- 
structures,  N-nitroso-groups,  aromatic  nitro- 
groups. 

(7)  For  some  classes  of  compounds  with 
specific  structural  alerts,  it  is  established  that 
specific  protocol  modifications/additional 
tests  are  necessary  for  optimum  detection  of 
genotoxicity  (e.g.,  molecules  containing  an 
azo-group,  glycosides,  compounds  such  as 
nitroimidazoles  requiring  nitroreduction  for 
activation,  compounds  such  as  phenacetin 
requiring  another  rodent  S9  for  metabolic 
activation).  Such  modifiratinns  rniild  form 
the  additional  testing  needed  when  the 
chosen  3-te8t  battery  yields  negative  results 
for  a  structurally  alerting  test  compound. 

(8)  The  dose  range-finding  study  should:  (i) 
Give  information  on  the  shape  of  the  toxicity 


dose-response  curve  if  the  test  compoimd 
exhibits  toxicity;  (ii)  include  highly  toxic 
concentrations;  (iii)  Include  quantification  of 
mutants  in  the  cytotoxic  range.  Even  if  a 
compound  is  not  toxic,  mutants  should 
nevertheless  be  quantified. 

(9)  A  repetition  of  a  test  using  the  identical 
soun:e  and  concentration  of  the  metabolic 
activation  system  is  usually  not  necessary. 
However,  a  modification  of  the  metabolic 
activation  system  may  be  indicated  for 
certain  chemical  classes  where  knowledge  is 
available  on  specific  requirements  of 
metabolism.  This  would  usually  involve  the 
use  of  an  external  metabolizing  system  which 
is  known  to  be  comptetent  for  the 
metabolism/ activation  of  the  class  of 
compound  under  test 
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Proclamation  6980  of  April  1,  1997 
Cancer  Control  Month,  1997 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  observing  Cancer  Control  Month,  we  reaffirm  our  national  commitment 
to  fighting  this  deadly  disease.  Since  the  signing  of  the  National  Cancer 
Act  in  1971,  we  as  a  Nation  have  made  significant  strides  in  combating 
many  forms  of  cancer.  In  November  1996,  the  National  Cancer  Institute 
(NCI)  announced  that  the  cancer  death  rate  in  the  United  States  fell  by 
nearly  3  percent  between  1991  and  1995,  the  first  sustained  decline  since 
national  record-keeping  began  in  the  1930s.  The  declines  in  lung,  colorectal, 
and  prostate  cancer  deaths  in  men,  and  breast  and  gynecologic  cancer  deaths 
in  women,  reflect  the  progress  we  have  made  in  prevention,  early  detection, 
and  treatment.  However,  we  recognize  how  much  work  must  still  be  done 
to  control  and  eliminate  this  disease. 

Perhaps  one  of  the  most  promising  achievements  of  cancer  research  this 
past  year  is  in  our  increased  understanding  of  cancer  genetics.  We  have 
learned  that  cancer  is  a  disease  of  altered  genes  and  altered  gene  function. 
Researchers  are  making  great  progress  in  identifying  genes  whose  dysfunction 
leads  to  cancer.  Our  research  into  the  relationship  between  genetics  and 
cancer  also  is  helping  us  to  better  understand  the  basis  for  many  other 
diseases  and  will  strengthen  our  ability  to  intervene  against  them.  If  we 
are  to  continue  this  remarkable  progress,  we  must  keep  scientific  research 
as  a  fundamental  priority. 

Research  has  already  taught  us  that  smoking  directly  causes  limg  cancer 
and  markedly  increases  a  person's  risk  of  developing  cancers  of  the  pancreas, 
esophagus,  uterus,  cervix,  mouth,  throat,  and  bladder.  We  know  that  many 
of  the  deaths  from  these  cancers  are  preventable.  Over  the  last  several 
years,  positive  trends  have  emerged:  Business,  industry,  and  all  levels  of 
government  have  established  smoke-free  policies,  and  per-capita  cigarette 
consumption  has  declined  by  37  percent  over  the  past  two  decades. 

Reasons  for  deep  concern  remain,  however.  More  than  3,000  teenagers  be- 
come regular  smokers  each  day  in  the  United  States.  We  must  do  all  we 
can  to  help  our  children  imderstand  the  consequences  of  smoking,  and 
we  must  set  a  good  example  ourselves  by  not  smoking.  Last  year,  in  an 
important  step  forward,  the  Food  and  Drug  Administration  (FDA)  proposed 
restrictions  on  the  advertising,  marketing,  and  sales  of  cigarettes  to  minors. 
In  February  of  this  year.  I  was  proud  to  announce  that  the  first  part  of 
those  rules  went  into  effect 
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We  are  also  learning  more  about  the  relationship  between  diet  and  cancer 
risk,  and  we  are  gaining  insight  into  the  role  of  dietary  supplements  in 
reducing  certain  types  of  cancer.  We  know  that  by  improving  our  diet — 
reducing  fat  and  increasing  the  amount  of  fiber — we  reduce  our  risk  of 
cancer.  The  NCI,  in  collaboration  with  the  food  industry,  sponsors  the  na- 
tional 5-A-Day  Program,  which  encourages  Americans  to  eat  five  servings 
of  fruit  and  vegetables  each  day. 

We  are  taking  other  important  steps,  as  well.  Federal  agencies  are  working 
together  to  ensure  that  potentially  active  drugs  move  quickly  from  discovery 
to  clinical  use.  To  reduce  the  number  of  cancer  deaths  and  new  cases, 
and  to  help  cancer  patients  survive  longer  and  live  better  lives,  several 
Federal  agencies  are  working  with  State  and  local  health  departments  to 
develop  and  implement  national  plans  for  breast  and  cervical  cancer  screen- 
ing and  to  promote  cancer  prevention.  I  was  pleased  to  announce  last 
week  that  my  Administration  is  launching  a  major  public  education  campaign 
to  make  sure  that  every  woman  and  every  health  care  professional  in  America 
is  aware  of  the  NCI's  new  recommendations  that  women  between  the  ages 
of  40  and  49  should  get  a  mammography  examination  for  breast  cancer 
every  one  or  two  years.  The  Medicare  budget  that  I  just  submitted  to  the 
Congress  will  cover  the  expense  of  these  annual  exams,  and  we  are  lu^ing 
State  Medicaid  directors  to  cover  annual  mammograms  as  well,  with  the 
assurance  that  the  Federal  Government  will  pay  its  matching  share  if  they 
do  so. 

As  we  commemorate  this  special  month,  I  ask  health  care  professionals, 
private  industry,  community  groups,  insurance  companies,  and  all  other 
interested  organizations  and  individual  citizens  to  unite  to  publicly  reaffirm 
our  Nation's  continuing  commitment  to  controlling  cancer.  In  1938,  the 
Congress  of  the  United  States  passed  a  joint  resolution  requesting  the  Presi- 
dent to  issue  an  annual  proclamation  declaring  April  as  "Cancer  Control 
Month." 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  April  1997,  as  Cancer  Control  Month.  I 
invite  the  Governors  of  the  50  States  and  the  Commonwealth  of  Puerto 
Rico,  the  Mayor  of  the  District  of  ColumbfS,  and  the  appropriate  officials 
of  all  other  areas  under  the  American  flag  to  issue  similar  proclamations. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 
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Proclamation  6981  of  April  1,  1997 

National  Child  Abuse  Prevention  Montii,  1997 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

We  live  in  a  Nation  blessed  with  liberty  and  prosperity.  Yet,  many  of 
our  children  still  suffer  the  horrors  of  child  abuse  and  neglect,  knowing 
no  happiness,  and  sometimes  even  losing  their  lives.  And,  it  is  a  problem 
that  grows  worse.  Last  year,  the  U.S.  Department  of  Health  and  Himian 
Services  reported  that  an  estimated  3  million  American  children  were  abused 
or  neglected,  twice  as  many  as  5  years  earlier.  Almost  half  a  million  of 
our  children  were  seriously  injured  because  of  this  mistreatment,  quadruple 
the  number  firom  the  previous  report  Tragically,  more  than  1,100  abused 
children  died  last  year — an  incomprehensible  80  percent  of  them  at  the 
hands  of  their  own  parents.  We  must  not  let  this  senseless  suffering  continue. 

My  Administration  is  continuing  its  efforts  to  make  our  children  safer. 
Already,  we  have  developed  new  family-based  prevention  services  to  work 
with  families  at  risk,  and  we  have  said  to  those  who  would  prey  on  our 
children  in  public  housing  that  one  conviction  for  drug  dealing  or  a  violent 
crime  will  result  in  expulsion  from  public  housing.  We  are  working  to 
establish  a  national  registry  for  sexual  predators,  and  we  have  preserved 
the  Federal  investment  in  child  protective  services  so  States  have  the  re- 
sources to  help  children  in  danger.  We  have  taken  guns  off  the  street 
by  banning  19  deadly  assault  weapons,  and  we  are  putting  100,000  more 
police  officers  on  the  streets  to  patrol  our  neighborhoods.  And  my  Adminis- 
tration has  developed  a  plan  that  aims,  by  the  year  2002,  to  double  the 
number  of  children  placed  in  adoption  or  permanent  placements  firom  the 
public  foster  ceire  system. 

During  this  month  of  April,  we  pause  to  recognize  and  praise  the  work 
of  those  parents  and  other  caretakers  who  see  that  the  physical,  mental, 
emotional,  educational,  and  medical  needs  of  our  children  are  adequately 
met.  I  commend  the  efforts  of  the  dedicated  and  compassionate  men  and 
women  who  assist  families  in  crisis  and  enable  these  families  to  prevent 
child  abuse.  Without  the  commitment,  knowledge,  and  skill  of  these  men 
and  women,  many  more  children  would  find  themselves  the  victims  of 
abuse  and  the  lives  of  many  children  who  are  abused  and  neglected  would 
never  improve.  With  their  involvement,  the  lives  of  our  most  vulnerable 
children  are  immeasurably  enriched.  This  month  reminds  us  that  every 
child  is  entitled  to  live  his  or  her  life  to  its  fullest,  free  from  fear  and 
want  As  Thomas  Jefferson  stated  so  eloquently,  "The  Giver  of  life  gave 
it  for  hstppiness  and  not  for  wretchedness."  We  hold  our  children's  future 
in  trust.  Let  us  not  fail  them. 
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NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  1997  as  National 
Child  Abuse  Prevention  Month.  I  call  upon  all  Americans  to  observe  this 
month  by  demonstrating  our  respect  and  gratitude  for  those  who  devotedly 
and  unselfishly  work  to  keep  children  safe,  by  learning  how  we  can  help 
keep  children  from  harm's  way,  and  by  taking  responsible  actions  to  protect 
our  precious  children. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty- first. 
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Title  3— 

The  President 


Proclamation  6982  of  April  1,  1997 

To  Implement  an  Agreement  To  Eliminate  Tariffs  on  Certain 
Pharmaceuticals  and  Chemical  Intermediates 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  On  December  13,  1996,  members  of  the  World  Trade  Organization  (WTO), 
including  the  United  States  and  16  other  major  trading  countries,  announced 
in  the  WTO  Singapore  Ministerial  Declaration  an  agreement  to  eliminate 
tariffs  on  certain  pharmaceuticals  and  chemical  intermediates  that  were  the 
subject  of  reciprocal  duty  elimination  negotiations  during  the  Uruguay  Round 
of  multilateral  trade  negotiations  ("Uruguay  Round").  In  addition,  it  was 
agreed  that  the  agreement  on  pharmaceutical  products  reached  at  the  conclu- 
sion of  the  Uruguay  Round  and  consequently  Schedule  XX — United  States 
of  America,  annexed  to  the  Marrakesh  Protocol  to  the  General  Agreement 
on  Tariffs  and  Trade  (1994)  ("Schedule  XX")  erroneously  included  25  prod- 
ucts. 

2.  (a)  Section  111(b)  of  the  Uruguay  Round  Agreements  Act  (URAA)  (19 
U.S.C.  3521(b))  authorizes  the  President  to  proclaim  the  modification  of 
any  duty  or  staged  rate  reduction  of  any  duty  set  forth  in  Schedule  XX 
for  products  that  were  the  subject  of  reciprocal  duty  elimination  negotiations 
during  the  Uruguay  Round  if  the  United  States  agrees  to  such  action  in 
a  multilateral  negotiation  under  the  auspices  of  the  WTO  and  after  compli- 
ance with  the  consultation  and  layover  requirements  of  section  115  of  the 
URAA  (19  U.S.C.  3524).  Section  111(b)  also  authorizes  the  President  to 
proclaim  such  modifications  as  are  necessary  to  correct  technical  errors 
in  Schedule  XX  or  to  make  other  rectifications  to  the  Schedule. 

(b)  Section  111(a)  of  the  URAA  (19  U.S.C.  3521(a))  authorizes  the  President 
to  proclaim  such  additional  duties  as  the  President  determines  to  be  necessary 
or  appropriate  to  carry  out  Schedule  XX. 

3.  Section  604  of  the  Trade  Act  of  1974  (1974  Act),  as  amended  (19  U.S.C. 
2483),  authorizes  the  President  to  embody  in  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  the  substance  of  the  relevant  provisions  of  that 
Act,  and  of  other  acts  affecting  import  treatment,  and  actions  thereunder, 
including  the  removal,  modification,  continuance,  or  imposition  of  any  rate 
of  duty  or  other  import  restriction. 

4.  (a)  Pursuant  to  section  111(b)  of  the  URAA,  I  have  determined  that 
modifications  to  Schedule  XX  are  necessary  and  that  Schedule  XX  should 
be  modified  accordingly.  In  addition,  I  have  determined  to  modify  the  HTS 
to  implement  the  multilateral  agreement  on  pharmaceuticals  negotiated  under 
the  auspices  of  the  WTO. 

(b)  Pursuant  to  section  111(a)  of  the  URAA,  I  have  determined  that  it 
is  necessary  or  appropriate  to  modify  the  HTS  to  increase  tariffs  on  products 
that  were  included  erroneously  in  the  pharmaceuticals  agreement  reached 
at  the  end  of  the  Uruguay  Round. 

(c)  On  January  29,  1997.  pursuant  to  section  115  of  the  URAA,  the  United 
States  Trade  Representative  (USTR)  submitted  a  report  to  the  Committee 
on  Ways  and  Means  of  the  House  of  Representatives  and  the  Committee 
on  Finance  of  the  Senate  ("the  Conunittees")  that  set  forth  the  proposed 
tariff  eliminations  and  corrections  in  existing  tariff  treatment,  together  with 
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the  advice  received  from  the  appropriate  private  sector  advisory  committee 
and  the  U.S.  International  Trade  Commission  regarding  such  actions.  During 
the  60-day  period  thereafter,  the  USTR  consulted  with  the  Committees  on 
the  proposed  tariff  eliminations  and  corrections. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  but  not  limited  to  sections 
111(a)  and  (b)  of  the  URAA  and  section  604  of  the  1974  Act,  do  hereby 
proclaim  that: 

(1)  In  order  to  implement  the  multilateral  agreement  negotiated  under 
the  auspices  of  the  WTO  to  eliminate  tariffs  on  certain  pharmaceutical 
products  and  chemical  intermediates,  and  to  correct  errors,  Schedule  XX 
and  the  pharmaceutical  appendix  to  the  HTS  are  modified  as  set  forth 
in  the  Annex  to  this  proclamation. 

(2)  The  modifications  to  the  HTS  set  forth  in  this  proclamation  shall 
be  effective  as  provided  in  the  Annex  to  this  proclamation. 

(3)  Any  provisions  of  previous  proclamations  and  Executive  orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 
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Annex 

Modification*  to  the  Hanionlzed  Tariff 
Schedule  of  the  United  States  (*HTS") 

Effg.;tiv^  w;th  r^gp^ct  tg  articles  entered,  or  withdrawn  fro,  war«ht.u««  f«r 
consu»Dtion.  on  or  after  April  1.  1997. 

ggstjgn  A-  For  subheading  2833. 29. SO,  the  Rates  of  Duty  1  Special  subcolum  is 
■odifled  by  inserting,  in  alphabetical  order,  the  syabol  "K."  in  the  parentheses 
following  the  "Free"  rate  of  duty  in  such  subcoliam. 

SgCtlpn  B-  The  PharoMiceutlcal  Appendix  ("the  Appendix')  to  the  Haraonlzed  Tariff 
Schedule  of  the  United  States  (-HTS-)  Is  aodlfied  as  provided  in  this  section. 

(1).   Table  1  of  the  Appendix  is  aodlfled  by-- 

(a),   changing  the  CAS  nuaber  for  the  following  product: 

fT°'^"c';  New  Number       Old  M..mh»r 

CICLESONIDE       14184S-82-1       126544-47-6 

(b).   deleting  the  following  products  and  their  CAS  nuabers: 

KKZn   ALCOHOL 

CALCIUM  CAMIMIDE 

CA«MHit 

CASMELLOSC 

CHOLINE  CNLOtlM 

DIMETICOHE 

GLUTAMIC  ACIO 

aTCINC 

HYPMMELLOSE 

LINDANE 

LYSINE 

MACdOCOL 

MAOracOl  ESTEI 

(c) .   deleting  the  chemical  name  In  column  A  and  inserting  the  chemical  name 
in  column  B  in  lieu  thereof: 


CAS  Nvater 

Product 

CMIKffctr 

100S1-6 

MMFIUUNE 

B1 1-97-2 

1M-6Z-7 

PCeOTEUTE 

2903a-S9-9 

Mia2-S7-9 

PINACEDINE 

79-17-* 

9000-11-7 

POLICAMUM 

25038-M-* 

67-4a-1 

NLITEF 

9002-84-0 

9006-6S-9 

PTM»TLIN 

9004-70-8 

S6-86-0 

TNiaOICLTCOL 

111-48-8 

$6-40-6 

TMKOMIHE 

72- 19- J 

900t-6S-I 

rtlCMLOMCTIITLENC 

79-01-6 

SS-89-9 

TITPTOPHAM 

73-22-3 

S6-87-t 

rnoxAPoi 

2S301-02-4 

25322-68-3 

ZINC  ACETATE,   lASIC 

82279-S7-0 

Column  A 

ADITOPRIME 

BROHOCYCLEN 

CARBAZOCHROME  SODIUM  SULPHONATE 

CORTICOTROPIN-ZINC  HYDROXIDE 

ETAMIPHYLLIN 

FLOCALCITRIOL 

FOMEPIZOL 

FROPENEM 

GLIPENTIDE 

ISEPAMICINE 

POLYVIDONE 

SARMOXIIXIN 


Column  B 

ADITOPRIN 

BROMOCICLEN 

CARBAZOCHROME  SODIUM  SULFONATE 

CORTICOTROPIN  ZINC  HYDROXIDE 

ETAMIPHYLLINE 

FALECALCITRIOL 

FOMEPIZOLE 

FAROPENEM 

CLISENTIDE 

ISEPAMICIN 

POVIDONE 

SARNOXICILLIN 


(d).   adding  the  following  new  INNs,  in  alphabetical  order,  along  with  their 
CAS  numbers: 


Product 

ArCIXINA8 

ASITESARTAII 

ACI  TAZANC.AST 

AOATANSEtIN 

AOEFOVI* 

AOELMIOtCl 

AFELINONAB 

AFCVmSEN 

AGLErttSTOHE 

AIMACCOMTE 

ALNESPinHE 

ALMIOITAN 

MMIIKU 

ANASTROZOLE 

ANTITNMMBIN  III, 

APAXIFTLIINC 


«t  Hv^r 

Product 

1436S3-S3-6 

APTIGANEL 

137882-98-5 

AITEFLENE 

114607-46-4 

ATEXAKIN  ALFA 

127266-S6-2 

ATIiEPMME 

106941  »-7 

ATOtVASTATlN 

1675-66-7 

AZAIAMSTAT 

156227-98-4 

AZINIllOE 

151JS6-080 

IALA2IP0NE 

l2U7a-69-0 

BALOFLOXACIK 

CASIFUNCIN 

13829B-79-0 

MTIMASTAT 

T52317-89-0 

BERUPIPAN 

1430fO-92-0 

lavASTATIH 

120S11-73-1 

BESIPiniNE 

9000-94-6 

BETASIZOFIUN 

1S1S81-23-6 

BICAIUTWIOE 

CAS  nMttr 

137159-92-3 
123407-36-3 
143631-61  2 
1S3420-96-3 
134S23-00-S 
143393-27-5 
149908-53-2 
137109-71-8 
127294-70-6 
127785-64-2 
130370-60-4 
150490-e-8 
1J2017-01-7 
119257-34-0 
39464-87-4 
90357-06-S 
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(1).      (con.)-- 
(o).      (con.): 

yreduet 

■ttMMIOC 
■ivAiiMaia 

■OOMTM 
CMMSMTMI 
CMBXUBOIIUM  lOIDC 
UKCITMIW 


CAS  mmttT 


frtifirT 


CAl 


OWTMTCIK 

ariurtnM 
arasiis 

CttTOMI»  SEOliM 

cioorovu 

CIIMMTIN 
CIMUKMT 

cinwrTuiK 

CIMnUCWIlM  KSIUTf 
OOUSTIIM 

LICATf  IISCTIL 
IDCM 
0«aiXIMM 
DWMUTMI 
OMinMCl* 
DMSIOONIK 
DCUVIWIIC 
OCLEOUMIIK 
DCMOTIVIR 
OCSIIUDI* 

ocn«aMa 
ocxECMxniii 

OCXKETCPlOfCN 
OfXPBCDOUC 

oimoccTii 

DOMITKMa 
OOMMSt  Air* 
UMJOTM 
CreUTRAM 

EFIETIRIZINC 

ELISMTM 

EIOPIMAZOIE 

EHIDELTIOE 

EKINDHM 

ENCTIN  EPSIlOa 

EMETIH  OCfiA 

EPRIKMCTI* 

EPWMMTM 

EPTACOG  MM  (ACTIVATED) 

EMuiazou 

EISEITILIOE 

EXAMOKLI* 

FEKEUTCM 

FiniN,  MMIMC 

FIMI*,   WMAN 

FOOIFl* 

FOILITMPI*  AlFA 

FOZIWDINC  TIDOXIl 

FKAOAFIM* 

FUUOECTI* 

CWOWERSETAMIOC 

CMWXETIC   ACID 

GAiO*««T(M 

CECLOSMtlH 

Sl.E«VASTAriN 

COUUkTIOC 

IIMMOilC  ACID 

ICOCTASOC  EMWTATE 

lOMMAaTOBE 

IFETtOtAM 

IGAIIIDIPIM 

llCrCIMIDE 

IIOMASTAT 

ILOHIOAP 

IMIOAMIUT 

iHietucEruic 

IHITMOAST 
IKAOtMIC  ACID 
laOGATIAM 
IMOllNCMa 
IKUI.IR  LISMO 
INTEtFEKM  ALFA 
IITtlFUCH  KTA 
IKTEXFEROI  (AMM 

loiamDE  (123  I) 

IPVKMAZiM 


1UM9-63«8 

IPIDACaiK 

128270-M-O 

IRALUKAST 

U75M-97-8 

incsAHTAa 

1)W81-S9-7 

ITAMLIK 

nzn-mz 

UFUMINM 

tMMt-M-9 

UkFUTIOIK 

15U65-64-3 

LAMIFIBA8 

Uf079-S1-6 

LANHIISOW 

11«8S3-»-9 

UMPtOSTOM 

122M1-10-S 

LAUKETIIM  iMHIDE 

LEDISNASf 

113«S2-37-2 

LEMAKMEN 

t4«637-0S-2 

lEMEICfPT 

12012-S1-6 

lEPiauoia 

132210-43-6 

LETROZOIE 

94M4-42-8 

lEVORHELniFENE 

nsa-iii 

LEVOSEMOTIADIL 

1108U-79-0 

LEXACALCITOl 

9003-39-S 

lEXIMFART 

1S29S-M-3 

LItEOUiaiL 

«5a2-31-6 

LISOmilK 

1J3099-M-4 

lOMJCAVIR 

13n00-42-« 

lOVIRIDC 

134817-59-9 

lUKlU2aiE 

11990S-(H-4 

LUTROPIN  ALFA 

S1287-57-1 

MAMAFCOIPIt 

120993-S3-S 

•MPIRASriMC 

UMS2-33-3 

NAUVERTINE 

112373-72-5 

MIREFRAOIl 

22141-81-5 

1164U-53-2 

114a30-U-3 

MINOLTEPARIR  lOOIUM 

154131-91-8 

NIPITR08AII 

112944-94-8 

NIRISETROH 

143831-71-4 

NOaCHAKIN 

149494-37-1 

MOFARtnERE 

105804-45-3 

MMTELUUST 

150754-35-7 

HOMTEPLASC 

158682-68-9 

NOROCTOCOG  ALFA 

115464-77-2 

MJPLESTIH 

42548-57-4 

NUR<)H0HAS-C03 

142844-19-5 

NAC0LCMA8  TAFENATOX 

154725-65-2 

NAOROPARI*  CAICIIM 

148343- 16-0 

NAPITAMC 

123997-24-2 

NAPSAGATRAM 

133040-01-4 

MTEPLASE 

102784-52-7 

RcNORUaiCIN 

METIVUDIIIE 

125279-79-0 

RICAMARTIRE 

140703-51-1 

NICOTREDOIE   . 

141579-54-4 

HUPAFAHT 

OCINAPLOH 

OCTOCOC  ALFA 

118248-91-2 

COtJLIMOMM 

9002-68-0 

OLOPATAOINE 

141790-23-0 

OLPAOROMIC  ACID 

148396-34-5 

OLPRINONE 

OKTAZOLAST 

131049-91-5 

ORIENTIPARCIM 

135526-11-: 

OXECIOSPORI* 

116684-92-5 

PAHICOtWEL 

74434-00-3 

PAHAMESIIK 

1222S4-45-9 

PAitNAPARIN  SOOIUN 

120061-14-3 

PAZIRAaOHE 

114084-78-5 

PAniFlOXACII 

103444-n-5 

PECCRCOTEl* 

20098-14-0 

PCHTOIAII  POLTSULFATE  SODIUM 

143M5-90-7 

PEROSPIRONE 

119487-33-1 

PiClAMILAST 

82857  82-7 

PINILPtOST 

142880-34-2 

PLUSONEIMI* 

135202-79-8 

POeiLIXAST 

89371 -U-8 

POLIXETONIUM  CNIORIDE 

154248-97-2 

POLTSORUTE   1 

114484-12-3 

POITSORRATE  8 

124351-85-5 

PaiTS0R8AIE  20 

155415-08-0 

POLTtORRATE   21 

152901-31-2 

POLTSORRATE  40 

133107-44-9 

POLTSORRATE  40 

V008-11-1 

POLTSORBATE  61 

9008-11-1 

POLTtCRBATE  45 

9008-11-1 

POLTSORRATE  80 

113714-48-4 

POLTSORRATE  81 

M4454-n-9 

POITSCRBATE  85 

42732 
151581 
138402 
121750 
147074 
11 
144412 
114287 
105474 
1794 
149394' 
149951' 
154479' 
138048- 
112809- 

78994- 
114474- 
131875- 
139133- 
143943- 
10O324- 
127759- 
147342- 
144445- 
152923- 
155319- 
140945- 
134208- 


U-9 
24-7 
11-4 
57-0 
34-4 
7 

■49-7 
14-0 
77-9 
75-8 
47-2 
14-4 
34-4 
37-8 
51-J 
23-7 
14-5 
00-4 
24-9 
73-1 
81-0 
89-1 
57-0 
07-4 
57-4 
91-8 
32-0 
17-4 


134122-44-8 
135905-89-4 
124144-44-1 
125533-88-2 
15S944-92-S 
156614-Z3-8 

148441-02-5 

150431-27-9 


148152 
154397 
159445 
108852' 

84558 
150443' 

29876 
139133- 

94404- 
139076- 
159445- 
113806- 

63132- 
106730- 
147432- 
159445- 
135548- 
101001- 
139225- 


43-0 
77-0 
63-3 
90-0 
93-0 
71-5 
14-0 
27-0 
21-4 
62-3 
64-4 
05-4 
39-8 
54-5 
77-7 
62-2 
15-1 
34-7 
22-2 


103255-66-9 

127045-41-4 
155773-57-2 

150915-41-6 
144035-83-4 
139403-31-9 

107023-41-6 
31512-74-0 
9017-37-2 
9009-51-2 
9005-64-5 
9005-64-5 
9005-64-7 
9005-47-8 
9005-67-8 
9005-71-4 
90C5-65-4 
9005-65-4 
9005-70-J 
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Aiuiex  (continued) 
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(1).      (con.)-- 
(d).      (con.); 

POIYSORBATE  120 

POMISARTAH 

PROMfLOXACIH 

PRILIXIMUI 

PROPMERWUIItM 

PRULIFIOMCII 

OUIFLAPOH 

RACECAOOTRIl 

RANATROBAN 

RANOSCTRON 

RASAGILINE 

RECAVIRUNA8 

REPMERMANIUM 

REVIPARIN  SCOiUM 

IICASCTRON 

RIPISARTAN 

ROCEPAFAMT 

ROFLEPONIOC 

RUFIMANIOE 

RUZAOOLANE 

SALHACEOIH 

SAMIXOGREL 

SANFETRINEN 

SAPRISARTAH 

SEPRILOSC 

SERATROOAST 

SETIPAFANT 

SPIMXLUMIOE 

SPRCOIAMIDE 

STACOFTLLINE 

SULFA0IA2INC  SOOIUN 

SUICOEXIOE 

SUSALtHOO 


CAS  mjifcef 

Product 

t*T  Tilfrtf 

1543262-41 -5 

TA00RI2IIK 

118420-47-6 

1U7D2-17-0 

TALSAaiOINC 

14702S-S3-4 

14338I-6S-7 

TANI8AI0TEIIC 

94497-51 -5 

H7191-91-1 

TASOMRTAN 

14S733-36-4 

TA2AI0TEIC 

118292-40-3 

123447-42-1 

TAZOFKOHE 

136453-51-7 

134448-42-3 

TECMKTtUN  (99H  TO)   FURIFOSNIN 

1424S1-9S-4 

81110-73-8 

TEL  1 RAVI R 

143224-34-4 

116449-85-5 

TELNISARTAM 

1U701-48-4 

132034-88-5 

TEVERELIX 

ia743-92-0 

136234-51-6 

THTNALFASIR 

42304-9ff-7 

153101-24-9 

IIM2APARIM  SODIUM 

TIROflBAM 

144494-45-5 

TOBORIIKME 

143343-83-3 

117084-68-7 

TOLAFENTRINC 

1393O0-6S-9 

148504-51-2 

TRAOECAMIDE 

132787-19-0 

132418-34-1 

TROVAFLOXACIN 

147059-72-1 

144459-70-1 

TROVIROINE 

149488-17-5 

10630a-44-S 

VEDAPROfEN 

71109-09-4 

115762-17-9 

VUSETAMIDE 

129009-83-2 

87573-01-1 

VORICONAZOLE 

137234-62-9 

133274-80-9 

VQTUHUNM 

1481(9-70-2 

154749-21-0 

XAMNELINE 

131984-45-3 

144423-49-0 

ZAFIRLUKAtT 

107753-78-4 

133492-55-4 

ZALEPtOH 

151319-34-5 

112445-43-7 

ZANAMIVIR 

139110-80-8 

132418-35-0 

2ANKIREM 

138742-43-5 

137795-3S-8 

ZIFROSILONC 

132Z34-1S-1 

138721-73-0 

ZIPRASIDONC 

144939-27-7 

98833-92-2 

ZOLASARTAN 

145781 •32-4 

547-32-0 

ZOLEORONIC  ACID 

118072-93-8 

57821-29-1 

ZUCAPSAICIN 

25775-90-0 

1495S4-49-0 

(2)  .  Table  2  of  the  Appendix  Is  modified  by  adding  the  following  chemical  or  INN 
derivative  names  In  alphabetical  order: 


ACETURATE 

N-ACETTLCLTCINATE 

ACISTUTE 

ACOXIL 

ANSOHATE 

RENZATNINE 

REZONIL 

8UCICUTE 

8UMAPSIUTE 

8UTEPRATE 

8UTTL  ESTER 

CARBCSILATE 

P-CNLOROOEMZENCSULFONATE 

P-CHLOROOnZENESULPHOMATE 

CICLOTATE 

CIPIONATE 

CLOSILATE 

CLOSTUTE 

CROBEFATE 

CROmCATE 

CROMESILATE 

CTClOrENTMEPROPiaiUTE 

CTCIOTATE 

CTPIOHATE 

OAPROPATC 

OCMIl 

OCCIL 

OIBUDIBATf 

OIBUHATE 

DIETMANOUNIHf 

DieOLIL 

■.B-OIMETHTL-B-ALAHINB 

DIOLANIHC 

DOCOEIL 

DOrOSfATf 

OANIHE 

lOISTUTE 

EPOUMIM 

tRSUMIRi 

iTABOMTE 

ITNAHOUMIME 


ETHTLENEDIAHiaE 

FARNESIL 

FENOtZOATE 

FOSTEDATE 

NIBENZJnE 

NTBENZATE 

MTCUTE 

e-  (4-  HrDROXraEMZOTL  )BEB20«TE 

ISOCAPflOATE 

LAURIL 

LAURILSULFATE 

LAURYLSUL  PRATE 

NEGALUTE 

METEMBCHATE 

4-HETHTL8ICTCLO(2.2.2]0CT-2-Eia-1 

NOFETIL 

oaiL 

OLAHIHE 

OroCLUBATi 

PERDETlOe 

PIVOXETIL 

PRQKETIL 

1 -PTRROIID IHEE  TMAMOL 

SODIUM  LAURIL  SULFATE 

SODIIM  LAURIL  SULPNATE 

SODIUM  LAUBTL  SULFATE 

SODIUM  LAUm.  SULPHATE 

STEAGIATC 

TENQATE 

TEPtOSIUTE 

TETRADECTL  HTDROeEB  PBOSPNATE 

TOFESILATE 

TRICLOFEHATE 

TRIETRAHOUMINE 

TRIFLUTATE 

TROLAHIME 

TROMETANOL 

TRCMETNANiaC 

TRORUNDATE 

XUtOFQATC 


CA»B(anrLATi 
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AniMX  (continued) 
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Scctlon  B.      (con.). 


(3).  Table  3  of  Ch«  Appendix  is  aodlfled  by  deleting  the  products  and  CAS 
numbers  in  such  table  and  Inserting  the  following  products  and  CAS  number*  in 
lieu  thereof: 


Product  WW  W  WMifctf 

2-«c«tai<dB-2-dMxy-(-0-f(ucapyrinM«  ni2-W-6 

2-I(2-«c*tHildo-«-oiio-6,9-dlhydra-1lt-piirln-9-y()a*tliaiy]«thyt  acetate  75128-73-1 

2-(Ac«taKyaetl«y()-«-(2-aiine-«-c*ilw-cpurln-«-yi)butyl  aratal*  978*5-60-8 

2-(Ac«twywthyt)-4-(b«uy(iMy)butyl   aeatata  1312M-10-9 

2-(«c«taiiVWthyl>-4-iodoliutY(  acatata  127M7-77-2 

3-*e«taeywthy(-7-((»)-2-fof«ylaiiy-2-piianylacalMt«la]-3-c«(il»a»4-carteiiy(lc  acid  67V32-78-3 

(3S,W>-4-«cataiiy-3-((l>-l-(tart-biityldlaatiiylsltylajiy)athyl]aMCtdln-2-one  768SS-M-1 

2-«catylbanto(h]tMopkana  22720-75-8 

e-Acatyl-rbutyrolactena  $17-23-7 

«c«ty(d(eeailn  5511-98-8 

3<-Acatyl-4'-)tydreiiytiutyranltldt  40188-45-2 

3'-*c«tyl-2'-t<ydroxy-4-(4-ph«nylliut<My)ban(«nllldi  136450-06-1 

«-(9-te*ty(  6-cuio-6,9-dihydre-1ll-purln-2-yl>acataalda                                                          •  3056-33-S 

2-*caty(p»Mnot)ilaxlna  6631-94-3 

4-(4-*catylplparailn-4-yt)ptMnal  67914-60-7 

■-AcatyttulfanHyl  dilorlda  121-60-8 

(2«)-1-(3-*catytth«a-2-aatltyl-1-aiiapre«iyt)-l-prallna  64838-SS-7 

0-(->-3-«catYttMa-2-aatftylpr«ptonlc  acid  76497-39-7 

0-(-)-S-acatyltii<o-2-aatfcylpr«plonyl  chlorida  7434t-73-6 
•-««»-2-<«t)-2-|<2-«d«Banty««jiyearboByl)«rinel-3-(1«-t«tol-3-yl)-2-«athyl-1- 

aiM^apy(>«a<na)-1-plMny(athyl]tuccliwalc  acld--1-daeiiy-1-aathy(ae<na-0-9lucltal  (1:1)  130404-91-0 

Admaina  58-61-7 
3-I(S)-3-(l-Aliny(aalno)pyrrol(d<n-1-y(]-1-cyctoprapy(-6-fluoro-4-aKe-1,4-d(hydra- 

1,8-«vtithyr(dina-3-carbejiy(ic  acid  hydrocfclorlda  122536- 

L-Alanyt-L-prolina  13485 

4-OMlnobatttyl  -■-■athyteathanaautfanawtda  liy*acliler<da  88918- 

(S)-4-(4-<^tna«)anxy()aiatelld<n-2-ana  152305- 

4-«ainat)uC/rtc  acid  56- 

7-ABlnoc«^tMloaparanlc  acid  957- 

4-«ialnD-6-di(erobantana-1.3dl«u(>onaBlda  121 

4-taln»-6-c»ilorabanzana-1,3-dl(wil«onyl  chlorlda)  671 

4-«Bifw-2-dilere-6,7-d1a«tha>yquicwiolina  23680 

^■tm^no-i•ch^aro■Z'•^^^Mtrab*r\loft^*norm  784- 

4-/Mna-5-ch(ora-a-(l-l3-('4-f(uare()tMnaiiy>premrl|-3-aatlMiiv-4-plparidyl)-2-aath«iiyticniaelda  104860- 

4-«Blno-5-cli(ora-2-aatbo«ybcnzalc  acid  7206- 

2-«B<na-2'-cii(ora-5-nitrobantopttanana  2011- 

2-ilB<no-6-cMer««wlna  10310- 

(S>-S-talrw-2-(dtbaniyliaina>-1,6-dlp(Mnytl«a*-4-an-3-ona  156732 

tr«w-6-<tolna-2,2-dleathy(-1,3-dloiiapan-5-e(  799U- 

5-((2-tainoathyt)aalno]-2-(2-di*chytaaino«tliyl>-21l-(11bcruolhiapyrino(4,3,2-cd]indazol-8-al  119221 

3-(2-«ia)raMthyl>-a-eathy(lndol-5-ytBathana*ulforaaiid>  88919- 

S-(2-*alnoati<y(tltlaaathyl)f(rfuryld<aathylaaina  663S6- 
4-(2-MiinoathyltMaaathyl)-1,3-tlilazo(-2-yletthyUdieatliy()aBlna,   In  tka  fare  af  a 

•olutlon  In  tolutna 

6-/lelno-5-feniaalds-1,3-dieattiy(uraclt  7597- 

3'-talno-2'-hydrtMyacatepti«nana  hydrodllerlda  90005- 

(2S)-2-tai<no-3-l«ydraxr-a-pantylpr«yl«nerida--aiia(ie  add  (1:1)  153758- 

(1S.2«>-1-Mrinolndm-2-o(  126456- 

(4-Aialne-3-lodiipti«nyt)-a-wthylactfwna*u(faraBlda  151140- 

7-/lia1na-3-etthajry«*thy(   3-c«pti<^4-cartaxy(lc  acid  24701- 

7-Aa<no-3-eathy(-3-c«|Aae-4-cart)eiiyllc  acid  22252- 

(1l,2«>-2-/lelne-l-(4-aathy(aulf<>nyl(«wny()pr«pana-1,3-dlel  51458- 

(1l.2l)-2-*eino-1-(4-MtlivUulfanyl|*«nyl)pr«pana-l.3-dlo(   hydrochtorida  56724- 

7-*Bino-3-(1-Bathylta<raxol-5-yltliieeathyl)-3-c«ptwB-4-carbojiytic  acid  24209- 

7-Maifio-3-((5-aathyl-1.3.4-tkiadlato(-2-yl)tkiaMthytl-3-c«plt«ai-4-car«)iwylic  acid  30246- 

2-(2-««ino-5-nitro-6-oao-1,6-dihydr()pyriaidin-4-yt)-3-(3-thltrTyl)praplonanitrlla  115787- 

2-((2-«eine-6-aita-1,6-dlhydro-9N-purin-9-y(>a>tha>yl*thyl   ll(bcniy(oJiycarbanyt)-l-valina(a  124832- 
2-(4-(2-*aiini>-4-ou-4,5-dlriydrothi*zol-5-ytaathyl}pl«wio«ywthy(]- 

2,5,7,8-t*trawthylcliraaan-6-y(  acatata  171485-87-3 

7-((l)-*eiMKp«Mnyl)ac«taaldii]-3-aathy(-3-ct(]h<»4-cartmiylic  acid    diaathylforMaida  (2:1)  39754-02-4 

5-((t)-(2-/ki«no|iropyl)]-2-BattK»yt)anianasu(f<inaeldt  112101-81-2 

6-«Blnopanlcll(anlc  acid  551-16-6 

3-«a<nopyrazol«-4-carboiuel<li  haiaiauUata  27511-79-1 
7-*a<>w3-  (1  -(aul  f  oaathyl )  -  IN-  tatraiel  -5-yl  tkiowthyt  ]  -3-ca*tMi»-4- 

cartaaylic  acid,  todlui  salt  71420-85-* 

(2)-2-(2-to<natlilaiol-4-y()-2-aatlM«yia<noacatic  acid  65872-41-5 

(2)-2-(2-/lBina-1,3-tlllato(-4-y()-2-aatha«vielnoacatyl  dtlarlda  kydrochterida  119154-86-8 

2-<Mne-7-tl)«nyt-1,7-d1hydro-4N-pyrro(oa,3-dlpyr1eidln-4-ona  hydredilM-lda  117829-20-6 

5-/Mno-2,4.6-trllodolMokthaloyl  dichlerlda  37U1-29-5 

7-/la<na-3-I(Z)-prap-1-(nyn-3-c«|*M-4-cartoayllc  acid  106447-U-5 
AaMnlia  (3i,5«>-7-[(1$,2S.6l,8S.8a«)-8-(2.2-d»aat()ytbutyrylaiiy)-1,2.6,7,8a-hajiAydra- 

2.6-d<aathr(-1-na«ih<»>yll-3.5-dlhy<*-<wy4Mptanoata  139S93-43-9 
AMsniva  (3l.5«)-7-{(tS,2S,««,BS.8a8)-1,2.6.7,8.8a-h«ut>ydro-2.6-dlaatlty(-8-((2S)-2- 

aathylbutyryloxy)  - 1  -naf]«itl)y(>-3,5-dlkydraiytMptanoata  77550-67-5 

Anonita  (Z)-2-aatlMiiylaino-2-(2-furvl)aeetata  97148-39-5 

Arginlna  IftutaMta  (IMM)  4320-30-3 

l-Aaparaflna  hydrate  5794-13-8 

3'-Aii4»-3'-daaiiy-S'-0-trltyltltyeidina  29706-84-1 

•mHydryt  Miy4rwr7-(p'«enylK«t«1do)ei«twf  t-urboxyitt*  S17tt*S1-7 

1-8arahydnrlpipefazlna  841-77-0 

1-(1,2-8anxiaotliiatol-3-yt)plparaiina  hydracktoridt  87691-88-1 

5-((8afaofur«»-2-ylcartanyl)«ainolindola-2-earti»ylic  acid  110314-42-6 


48-5 

59-1 
84-7 
23-2 
12-2 
68-6 
30-2 
89-6 
84-4 
38-3 
73-3 
70-4 
66-7 
21-1 
13-7 
37-9 
49-7 
22-6 
53-6 


60-6 
55-3 

31-7 
43-7 
66-8 
69-7 
43-3 
28-7 
21-1 
38-9 
33-4 
67-2 
31-1 
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S-(8afaotlitaxal-2-yl)  (2>-2-(2-Mlnetblsiet-4-y(>-2-wtlMiiyMnatli1oacatate 

(■)-2-(3-8tnMirlplMnyl)pr«planlc  ecM 

(tt>-2-(S-8afnayl8lMny()praplanlc  acid 

■antyl  L-a(antneta»p-teluansau(f«ntc  acid  (1:1) 

aaroyt  (18,2S)-S-l(3S,4af,«at)-3-tart-butylcarbawylparhydre-2-laa9jiiia(yll- 
T  tiyfrmr)  1  f|rfnnillfil—Tli)l1pii|i>liiili— n 

Bantyl  (18.2t)-3-di1are-2-liydra»y-1-(pliany1tlilatl>yl)»r«pytcirfc— te 

•aniyl  hydrray(4-f*any(butyl)plMaph4n*y(acetst« 

1 -Bantyl -4- (aatbaqiiHthyt  > -l-plMnrl -4-plfar<drlaa<na 

BentyKeaHiyDeeina 

aaae-N-8antyl-3-nltracyclaprapana-1,2-d1carbaii1a<da 

(4t,5S)-5-aantyl-2-WM-1.3-aRaielld1n-4-ytaMfcyl  4-n<tr«banxanasw(fan*ta 

H-(tonirtagiyearbonyl)-t-|iianyl-L-cyataina 

(S)-3-8aniylaiiyearfaanyl-1.2,3,4-tatrri>ydralsaqu4na(iei«ai  p-taluanaaulfonate 

M-  (Samytaxycarkonyl  )-l-vat  Ina 

I - 8anzy( aKyearbanyl -01 - V* t i na 

2- ((1 -Bantyl  •4-plpar  Idyl  )Mtky(anal -S.6-dlaetiMByln«M- 1 -ona 

(M)-2-((1-8afiir(-4-p«parldy()Mtlryl]-5.6-4lMtlMiiylndto(-1-ona 

8anty  I  (2-pyr  Idyl  )«rina 

2-naniy((tart-biJtyl)aBine1-1-(«,4-dlhydre«y-»-tolyt)ath«ie( 

(2«,4S)-2-8anzyl-5-(2-(tart-butytear«aBayl)-4-(3-pyr14ytaethyl)p<parailn-1-y()-4- 
hydroKy-M-  ((1S.2ll)-2-kydrai(ylndM-1-y(lv«(araBida 

(2«,4S)-2-Banty(-S-B-(tart-biitylcartaMy()-4-(3-pyr<dylaathyl)plparat<n-1-yl]-4- 
kydrORy-N-((1S.2K)-2-kydraiylndM-1-y(lva(ar«{da  aul  fata 

8enivl(t«rt-butyO(4-hydranr-3-l«ydraxywtltyl-4-oMphanaHiyl)«eaaniui  chlorlda 

1,3-8<a(4-nltraplMnyt)uraa--4,6-dlBatliytpyrlaidin-2-ol  (1:1) 

5,5-8la(4-pyrtdylaethyl)-5a-eyclapantaa,1-b:3.4-b'ldipyrid<ne  hydrate 

4-BraaB-2,2-dlplMny(butyrlc  acid 

6-BraaB-2-naphtkyl  aattiyl  etttar 

4-(4-Br— ><iaii|l>p>parld1n-4-el 

6-8raBB-2-pyrl4yl  p-tolyl  katana 

(2S,3S>-3-(tert-butaicycarhanylaBlne)-2-liydreiiy-4-ptiany(butyr<c  acid 

7-((S)-3-l(S)-2-(tart-8iitoiiycartaany(aBlne)-1-araprapylaaliw)pyrrelldln-1-yl)-1- 
cyc(aprapyl-6-flyare-4-OM-1,4-dlltydro-1.8-napiitliyrldlna-3-earboiiyllc  acid 

7- O- (tert-biita«ycarkanytaino)pyrret  tdtn- 1-yll -8-dilere- 1 -cyclopropyl -6- f  luore- 
4-eKe-1,4-dlhydr«qjlnatlna-3-earbaayllc  acid 

(3t)-1-(tart-butO)iycartany()-3-(tert-butylearbaiByl)piparatina 

tart-autyl   ((11,3S,4t>-4-aiina-1-banxyl-3-hydreiiy-5-phanylpantyl)carb«Bta 

tart-Butyl  ll(1I,2$)-1-bai«yt-2,3-dlkydre«yprepyllcirt— ta 

4'  -tart-Butyl  -  4  -  ck  I  orebutyrcipkiwam 

2-Buty( -S-chtoro- m- lalditola-4-carbeldatiyda 

2-Buty(-4-cklore-1-[2'-(2-trityl-2«-tetrasel-5-y()bipkany(-4-ylaaUiy()-1N- 
laiduel -5-ylaatkane( 

N-tart-Buty(  3-cyanoandreata-3,5-diana-17-carfeoJuaida 

tart-Butyl   l(4l.6a)-6-(cyancwtliyi>-2,2-diaathyl-1,3-di<nol«i-4-yl]acatata 

(3S.4eS.8aa)-M-tart-Butytdacaiiyrirelaa9uifwtina-3-carboiiaaida 

(S-((2)-3,S-OI(tart-buty()-4-kydreiiybantylidana]-4-<ne-4,5-dihydrothlsio(-2- 
yOaiMnliai  asthanaaul  f onata 

2-aac-Butyl-4-(4-(4-(4-hyi«re)typhanyt)piparatln-1-yl]plMnyt>-2ll-1,2.4-triaiel-3(4H)-ona 
tart-Butyl  aa*o-3-azabicyclo(3.1.01haii-6-ylcart)Mata 
(3S,4«)-3-((R)-1-(tart-Butyldieatkyliityle«y)*thyl]-4-((1R.3S)-3-eatlMMiy-2- 

exocyclahexyllaiatidln-2-ona 
(SS,4aS,8aS>-N-(tart-Butyl)-2-((2S,3$>-2-hydroiiy-3-(3-kydnny-2-eathylbantaaidB)-4- 

(ph«nylt>iio)butyllparhydralaoqulnellna-3-carboaaaida 
(3$,4aS,8a$)-R-(tart-Butyt)-2-((2S,3S)-2-hydroxy-3-(3-kydr<My-2-eathylb(nzeaido)-4- 
(plMnylthlo>butyl]parkydroiaoqulnellna-3-carbouelda--eathana*ulfonlc  acid  (1:1) 
M-(tart-Butyt)-3-aathylpyrldlna-2-carbeiiaBlda 

1  -  (4- tart -Buty  Iphanyl ) -4- (4- (e-hydrexyfaantkydry  I  )plper  idinol  butwi- l-ons 
tart-Butyl  ((*S)-pyrrelldln-3-yl)cartMata 

tart-Butyl  <(S)-1-Betliyl-2-em-2-|(*)-pyrrolidin-3-ylaalne]atkyl>carbaMta 
tart-Butyl  ((S)-a-((S)-aalranyl)|*enattiyl)cMiiaMta 
(S)-M-tert-8utyl-1,2.3,4-tetrahydrel«aqulnellna-3-eartoUBida 
tart-Butyl  trlphanylplioiykoriyt  Idwwac  atate 

Calelia  bl«(4-0-(B-0-Bal*ctepyrmwsyl)-0-sluc«nata)--ealclim  breaida  (1:1) 
CalctuB  bla(4-0-(l-0-9alactapyranaeyl)-B-Blucansta)  dikydrata 
Calelia  Bluconata  lactata 
2-CarbaBoylaxyprapyltrlaathylaaaonlua  cklerldt 
l-Carbexy-l-aatkylathoxyaaaanlia  ckloridt 
CsrbanoKolona,  dichollna  salt  (IBM) 
1-(2-(4-Carlx»ypiMno]iy)atkyl)plparldlnlia  chlarida 
4-Carfaaxy-4-phanylplparldlni«a  p-taluanaaulfonata 
Casanthraiwl 

(2)-2-(2-(Chloreacat«aldo)thiazol-4-yt)-2-(aatkojiyieino)acatic  acid 
1 -(4-Chlorabcntanaaul f onyl )uraa 

1-Ctitoro-4,4-blt(4-f(uorophcnyl)butana  ~ 

(ll)-a-(Cklorocarbonyl)bcruyt  foreatc 
2-Ckloro-B-(2-(2-cklarabanzoyl)-4-nitrophanyl)acataaidt 
1-Chloro-2-(cklorodiphanylaatkyl)baniana 

7-Cklora-l-cycloprapyl-6-fluora-4-eio-1,4-dikydro-l,8-napktkyridina-3-carbexyllc  acid 
7-ailere-1-cyctaprapyt-6-fluero-4-oxe-1,4-d{Jiydr«qjinolina-3-cartoxylic  acid 
2-Chlered1bm(b,f]  C1,4]«Msapln-11(10M)-«ne 
2-Chlere-4,S-dlfluorabanteic  acid 

B-Cklere-6,11-dihydro-11-(1-aathyl-4-plparidylidena)-5B-banio(S.6]cyclaiwpu(1.2-Upyr«din 
2-Cklor»-9-(3-dlaathylMifWprapyl)-9«-tkloMntkan-9-ol 


80756-88-0 
S61«l-t1-t 
221*1 -M-0 
42a54-«I-* 

15«a7t-M-3 
1S9*7*-a2-1 
S74«t-B»-1 
«138B-«2-7 
18S-*7-S 
1518*0-15-0 

1SWS3-a4-« 

77«»7-«7-S 

1148-a*-4 

35a*-6S-« 

128BU-07-S 

142057-79-2 

••95-27-« 

248a5-*S-8 

15tS7B-17-« 

157810-81 -« 

240a5-*8-3 

SSB-f5-« 

199781 -e»-t 

37T42-98-* 

5111-*S-» 

579ai-S8-« 

87M8-95-1 

114««1-i*-« 

122S3«-91-« 

105956-96-5 
15«23-S5-6 
1Ut6S-aS-9 
149451 -88-9 
4307»-«1-5 
83857-«*-9 

133909-99-* 

151338-11-3 
125971-94-0 
13*465-81-1 

139340-5«-0 
106461-41-0 
134575-17-8 

135297-22-2 

159989-64-7 

1S9tt9-45-8 
32998-95-1 
43076-30-8 

140629-77-2 

122536-66-7 
98737-29-2 

149182-72-f 

ssooB-n-s 

SS«5*-2i-8 

1106J8-A8-1 
11118-97-5 
590-63-* 
89766-91-* 
74203-92-2 
84U9-80-9 
83949-32-0 

8024-48-4 
64486-18-6 
22663-37-2 

3312-04-7 
29169-64-0 

42074-68-0 
100361-18-8 
86193-33-1 

sisa-yi-« 

110877-64-0 

38092-a»-« 

4295-*5-2 
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Sactlon  B.      (con.), 
(3).      (con.): 


21-aitere-9-l,11-t-<po«y-ir-hydraiiy-M-ff-Mthylpr«fln*-1,«-d<an>-J,20-dlon» 

(Z-OilarwthyOdllMpreprlMln*  hydrocMoridt 

7-ait«ro- 1  -athyl -A- f luore- 1 ,4-d(hydra-4-«m^lna( liwI-cartoiiyUe  acid 

3-(2-ailwMttiyl)-I-wtliyt-M-pirr<d>n,2-«]pyrla)dliv-4-an« 

S-(2-ailorMthyl)qu<cMtelln»-2,t(1l,W)-dl«w 

J-(2-CklerMthy(>-«,7,>,9-t*tral<ydr»-2-at<«yt-M-pirrido|1,2-*lpirrl*idln-4-otw  hydredilorld* 

4-ai(oro-4' -  f  luorabutyropt)«non* 

7-ai(or«-«-f(uora-1-(4-f(uor<)(*«nrl>-1,4-d4hydre-4-aiioqulnolli«-S-carbaaiyllc  acid 

l7-ailor«-S-(2-flijorof)h«>yl)-2,S-dlkydre-1*-1,4-bwuediu«pin-2-y(]atthylMlnt 

I7CMero-S-(2-f(iJM-(i(i«Mnyl)-2,I-d<»rydr^1*-1,4-b«uodUi«pin-2-ylBtthyllHwnl«a 

blt(M(Mt«> 
•-atlere-6-(2- f  tuorofihanyl )- 1 -Mtliyl  ■)a,4-d<hydro-M- (•<duo(1,S-al  (1 ,4]bwuedl*i«plnt 
S-ailaro-«-(2-ftuor«(A«nyl)-1-Mtity(-4ll-ia<due(1.$-al(1,4]b*niodluipln*-3-c*rtoiiy(tc  acid 
3-(2-a<lsro-6-ftueror(t«nyl>-S-aatiiyllao«at»(a-4-carbany(  cklerld* 
7-ailor«-S(2-flu0r«|*«nrO-3-Batl«yl-2-(nltr«a»thy(«n*>-2,3-dfhydra-1N-1,4- 

bantadlaiiplna  4~aHlda 
7-Ch(ar«-S-(2-flueraplMnyl)-2-(nltraMthyl«ia)-2,3-diHy<*^1ll-1.«-ban(adla(aplna 
(•)-tf-(aHer«focirt)baniyt— oniM  chlerlda 
3-Cliler«f«rar(-»-to(yi  acatata 

S-Chlaro-2-a-(l>ydrwiy<«tliyl)-5-aat<iyl-M-1,2,4-trlaMl-4-yl]ban(arlMnana 
S-Cklor«lnd>t ln-2-ona 

4-ailar»-1'-(4-aathoiiyph4nvl)bafuahydraalda 
3-aitar*-1-aattiyl-4-nltrolaldaxela 
7-Chlar«-2-aattiylqu)na(  (na 

J-CMar*-2-(3-aa(iiyl-4«-1,2.4-trlaMl-4-yObanioptMnana 
2-aitoranlcattnlc  acid 
Oilan^Mfwaln  CartaMta  (IMM> 
2-Cklar«f<»anathlatln« 

1-(3-ailore|*«nyl)-4-(3-c»i(erapropyl)piparailna  hydradilorlda 
trana-4-(p-Chlo<-o(*any()cvcla6«;ianacarbo«yllc  acid 
3-(2-(3-CklaravtMnyl)«tlnri)pyr(dlna-2-cartanltrila 

3-(2-(S-ailar«^anyl)atltyll-2-pyrldyl   1-Bttbyl-4-ptparidyl  kctona  hydrodilorldt 
3-(2-Cfclar«^tMnyl>-t-aathylla«aiaiala-4-cartanyl  chlorld* 
1-(2-Ck(aro|Aanyl>piparaiina  hydrochlorlda 
1-(3-aitorovlMnyl)p<parailn*  hydrochlorlda 
4-(4-O»>afa0iaw»l)plp«fldtna-2.6-d<ona 
4-(4-Ciaar«plMnyl)ptpartdin-4-o( 
S-Cklor»-1-(4-plp«ridyl)-1H-banxlaldaie(-2(3«>-ana 
1-(3-cmaraprcpyl)-2,t-dtaatfcylplparldlnlua  chtarldt 
3-Clilar«pr«pyt  2,J-i(vlyl  atiwr 
2-Chtar«-S-pyrldyt«alna 

3-|(f)-2-(7-Ch(o<-a-2-quino(y()vlnyt]banialdil<yda 
3-(4-a«lare-1,2,S-tMadlaxe(-3-yOpyridlna 
4-a)(a€'a-a,a,a-trlfluer»-3-nlir«teluana 
wConetoitln  II  VIIA 

(Z)- ICyafa8<2.3-dicftlorapK«nyl  )Mthyttna]cartMaB<dina 
t-(4- [|2-Cvana«tliyl  jtHioMtliyll  tkiatel -2-yl}sianidina 
2-Cym-S-aorp(iel  Ineacrylartda 
L-«- (1 -Cyane- 1  -  wil  Uylathyl  >acaUBlda 
(2) - (2-Cvanevln|rt  >tr laatky I aaaanlui  p- teluanaaut  f onata 
2-Cyclolw)ia-1.4-dlanylglycina 
1-<((Cyel«h«iy(aiiy>carbeny(]axy>«t<iyt  1-(1-llydraiiy«thyl)-S-Bathojiy-2-oiwt,2,S,6,7,8,8a.ab- 

ectilil^k-oatataU,  l-a]  l>alndala-4-cartaiiylata 
trana-4-Cyctatw«yt-2-pralina  liydradtlarlda 

1-Cyclopropyl-*,7-dlf luore-1,4-dlliydro-4-auquinotlna-S-carbojiylic  acid 
1-Cyelaprapyl-i,7-dlfluors-8-B*tlMiiy4-«Bo-1,4-dihy^oqj{nellna-3-carbaxyUe  acid 
4-  [2-<Cvelapropy(aathoiiy)athyl](<Mnol 
Cytaalna 

Oanaparold  todlua 
10-0«ac«tylbaccatln  III 
4 '  -  0«aathy  I  «pl  podoirfty  1 1  otox  i  n 
2-0««iy-0-»rythro»>«f>»oa« 
1-0«<uy-1-(ectytMilno)-0-a(ucltel 
Dcoxyr  i  bonuc  1  caaa 
Oaiituvrefan  lyilna  (IMM) 
M-0  Ibani  (b,  f  ]  aitpi  nt 
M-OlbantaCa,d]cycloh«pt«n-S-an* 
4-<M-«ibania[a,dlcycloiMptan-$-yl)piparld1na 
3-(M-0<banxata,d]cyc(olM^an-S-y(pr«py<)dlaatitylananiua  dilarlda 
2-(2-(4-(Slbanie[b,flI1,41thiaiapln-11-yl>p<pM-atln-1-ytlatttOTy)«tlMne< 
Dibanxoyt-l-tartaric  acid 
■.M'-Olbaruylathylanadlaanniia  dWacatata) 
S-(«.«-Olbaniylflycyl)«alicy(aaida 

(3«$,«a*)-1.3-01banzy(-2.3.3a.4.«.«a-ltaMfcydro-1llfuraO,4-d|laidue(a-2,4-df0fM 
•,4->ibr«aB-2-ftiioroteluana 
2.6-»icli(ar»-l-fluerflnleMlnlc  acid 

1,3-*ldtlar«-6, 7,8,9, 10, 12-lMiialiydraaiaplnaa.1-Ui»iirwxe(lna  ttydrodilorlda 
2',)-0lcli(era-2-p-(hydroiiyMttlyl)-S-attiiyl-4l-1,2,4-trlaxel-4-y«]bant<vtMnena 
(U,M>-2-(0ldileraBathy()-4,5-d<liyd»«-S-(4-aaay(ptMnyl)aiiaxei-4-yiaat)i«ia( 
2-(Olck(ar«Mt««yl>-4,5-dikydro-$-(4-aaayl|iiMnyl)«uie(-4-ytaath«iel 
2',S-eicklar^2-(3-atthr{-M-1.2,4-trlaxel-4-yObaraap»Mnana 
4-(],4-eld«'.araptMnyl)-3,4-dlhydron^thalan-1(2a)-ana 
1-(2,4-OldiloravMny()-2- taldaiel  - 1 -ylathanat 
2-(2.4-«lclilar«(«Mny1)'2-(1l-ia<dBXel-1-ytaatM)-1.3-d<a>^:«r4-ylaathanal 


83a81-0e-7 

4261-68-1 

68077-26-9 

41078-70-8 

J081-87-S 

93076-03-0 

3874-34-2 

98103-79-4 

59467-64-0 

59469-29-3 
S9467-69-5 
S946S-44-9 
69S99-T9-7 

S9469-6J-S 

594«7-63-9 

99878-87-8 

M7»7»-««-a 

38150-27-5 

17630-75-0 

16390-07-1 

4897-25-0 

4965-33-7 

36916-19-5 

2942-59-8 

886-74-8 

92-39-7 

52605-52-4 

49708-81-8 

31255-57-9 

107256-31-5 

25629-50-9 

41202-32-8 

13078-15-4 

84803-46-3 

39512-49-7 

53786-28-0 

83556-85-8 

31264-51-6 

6298-19-7 

120578-03-2 

131986-28-2 

121-17-5 

107452-89-1 

94213-23-7 

76823-93-3 

2S229-97-6 

14818-98-S 

58311-73-2 

20763-30-8 

U1646-08-4 

90657-55-9 

93107-30-3 

112811-72-0 

63659- M-S 

71-30-7 

a3513-48-S 

32981-86-5 

6559-91-7 

533-67-5 

23323-37-7 

9003-98-9 

113403-10-4 

2S6-96-2 

2222-33-5 

101904-56-7 

1614-57-9 

111974-69-7 

2743-38-6 

122-75-8 

30566-92-8 

28092-62-8 

76283-09-5 

82671-06-5 

149062-7S-9 

54196-62-2 

126813-11-4 

126429-09-2 

S4tM-»M 

79«S6-W-S 

24155-42-8 

S4682-23-5 
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Sectlon  B.   (con.). 


(3).   (con.): 

Product  llaaa 

1-(2,6-Dtch(oropticnyl)lndolln-2-ena 

3-(2,6-Olchlorophanyl>-5-aathyll»oxaiol«-4-eartonyl  ditorlda 

1-(2,3-OlchloroptiafTyt)plparailna  hydrochlorlda 

traf«-(±)-4-<3,4-Dlehloro|*ianyl)-1.2,3,4-tatraliydro-1-naph«»yl<«»thyt)a«MBluachlorlda 

cl»-2-«,4-01chloropfianyl)-2-(1«-1,2,*-trUiol-1-ylaathyl)-1,3-dloxolai»-4-ylaathanol 

o, 3-D ich torototuan* 

2' ,3' -OldaoiyadHwalna 

Olanaatrel  dKacMata)  (INNN) 

Olathyt  tthaayaatltylanaaatonata 

3,3-Di9ttiyl-5-(hy*«)iywthy()pyrldlna-2,4(1ll,3N)-dlont 

Diathylstilbaatret  dibutyratt  (11881) 

DIatliylatUbattrel  dipraplanata  (l«MH) 

«)-J-a-t6-(2,*-Olfluoro-ff-h»dr««yl«tnabantyl)plparldlnelathyl>-6,7,8,9-t»tr*y*o-2- 

■athyl-48-pyrldo(1.2-a]pyrlBldln-4-ana 
1  -  (4 , 4 ' -0 1  f  (uorabantbydry  I  )pi  parai  <fw 

6-«,9-Olfluoro-11-8,17-ff-dlhrdrc«y-16-ff-Btthyl-3-oxoandroata-1,4-dlana-17-«-earto«yllc  acid 
2-{2,4-»lfluoro(*«nyl)-1.3-bl»(1«-1,2,4-trlatol-1-yl)propan-2-ol 
1-(2.4-Olfluorojhanyl>-6,7-dlfluoro-1.4-dlhydro-4-oxoqu(nollna-3-earboxyllc  acid 
<f>-(»)-2-(2,«-Olflooro|*anyl)-1-<3-tt-(2,2.3.3-tatraflo6roprop«xv)»tyryU-1ll-1,2,4- 

«rlaxot-1-yl>-3-{1M-1,2,4-trlaiol-1-yl)pr«()an-2-ol 
(t)-2-(2,4-0lftuoroph«fiyl)-5-(1ll-1,2,4-trIoiol-1-yl)propan»-1,2-dlol 
2.4'-Olf>uofo-2-<1H-1.Z,4-trlaiol-1-yl)acatcph«nona  hydrochlorlda 
1-(2,3-Dlhydro-1,4-b««cdlo)ifn-2-ylearbonyl)plparailne  hydrochlorlda 
10.11-Dihydro-SN-dibcra(b,f]azapina 
10,11-0ihydro-SII-dlbaruo(a,dlcyctch€ptan-5-m 
3-(9,10-0lhydro-9,10-ethanoaothracan-9-yl)acrylald«hyda 
M-<5-((1.4-Dlhydro-2-aathyl-4-oxoqulnazolln-6-y(aathyt)aathylaiino]-2-th«noyt)- 

L-9lutaalc  acid 
ll-(S,6-Oihydro-6-aathyl-2-tulfaa»yl-4ll-thlanol2,S-bJthlopyran-4-yl)ae«taaida  7,7-dlo«lda 
<4S,6S)-5,6-Oihydro-6-Bethyl-4«-thianot2.3-bIthlopyran-4-al  7,7-dioxlda 
S,6-Dihydro-4-o«o-4N-thlatioC2,3-bl thi ina-2-«utfonanlda 
5,6-Oihydro-4-oxo-4M-thlanot2,3-Mthllna-2-»ulfonaalda  7,7-dfo«id» 
<(1«.3«,5S)-3,5-OihydroKy-2-HE)-<S$)-3-hydroi<yott-1-«nylleyelapentyt>acatle  acid 
1 , 1 -0 i i oopropoxyeyc 1 ohaxana 
Oliaopropyl  phoaphoroftijer4data 
5 ,6-0 iaathoxy I ndan- 1 -ona 
1,1-OlaathoKy-2-<2-«atho»rathoxy>athana 
3,4-Olatthoxy-l-aathylplMfiathylaaina 
(«)-6.7-0laathoxy-2-Bathyl-1-(3,4,5-trlaethoKybanxyl)-1,2,3,4-tatra»iydroltoqMlnoHna 

--dibanzoyt-l-tartaric  acid  (1:1) 
a,a-0iaathoKy-2-nl trotelucna 
3,4-0iaathaxyph«nathylaaina 
5,6-Dlaathoxypyrlaldln-4-ylaiina 
6,7-0laathaiivquinazollna-2,4(1ll.3ll)-dlona 
4'  -  (2-(Dlaathy(aBino>athoiyl  -2-phanylbutyrapbanena 
(t)-4-((3-(2-0iaathy(a*<nMthyt)-18-lnde(-5-yl)aathyl}oxa2olldln-2-ono 
(2S,3«)-4-Dlaathy(Hilno-3-aathyl-1,2-d1phanytbutan-2-e( 

3-DlaathylMilnoBathyl-1,2,3,4-tatrahydro-9-aBthylcarbaiol-4-ooe  — 

2-(0laathylaalnotbio}acataBlda  kydroditorlda 
Oiaathyl  cyanocarfaoniaidodlthloata 
2 , 2 -D  i  aathy  I  eye  I  cpropanacarbouai  da 
<3a«,4b$,4t,4aS,5a$)-4-(5,5-Di»athyl-1,3-dioxolan-2- 

yl )h«xahydroeyc lopropa [3 , 4) eye lopanta 11 , 2-bl f uran- 2( 3H) -  ooa 
(f)-ll,-l»-Oiaathyl-t3-(2-thl«oyl)-3-<1-nap»ithyloxy)pro»>yUiain«--pho»phorle  acid  (1:1) 
DiaathyU2-t5-(1H-1,2,*-trlaiol-1-yla»thyl)lndol-J-yUathyl)aBin« 
1-t5-(4,5-Oti*enyl<aid»iol-2-ylthlo)p«%tyl)-1-h«ptyl-3-(2,4-difluoroph«nyl)ur«a 
1,2-Dipher(yl-4-{2-ph«nylthio«thyl)p)rraxolfdina-3,5-d(cne 
2,2-Diphanyl-4-piparidinovalarGnitrlla 

3,3-0ipbanyttatrahydrofuran-2-ylldana(diaathyt)annniui  broaidc 
OifOdiia  2,S-dihydro-5-thioeiio-1ll-tctrazet-1-ylaathan*sulfonatt 
(S)-1,4-Dithla-7-azatplro(4.4)nanana-8-carbojtytle  aeld 
Enoxotorta  dihydregan  phoaphata  (INNM) 

9-l,11-i-Epoxy-17,21-dlhydroxy-16-ff-aathylpr«9na-1,4-diana-3.20-diona 
9-»,11-6-Epo«y-17-o,21-dlhydroxy-16-i-aathyl«napratna-l,4-dlana-3,20-dlena 
2,3-Epexvprapyl  4-(2-aathoxyathyt)phanyl  athar 
Ethchtorvynot  carbaaata  (IMM) 

(S,S)-H-(1-Etlio«ycarfaan|r(-3-p»ianylprop)r()a(anina  ' 

2-Ethoxy-5- f  luoropyr  laldlr»-4(  18) -ana 

Ethyl  «-(2-l(aeatylthlo)a»thyll-3-(o-tolyl)-1-oxopropyl)-L-aathlon»ta 
Ethyl  4-(2-aaino-4-ehloroaoUlno)piperldlne-1-earboxylata 
Ethyl  (S)-3-(4-aainaphcnyt)-2-phthaliaidopropianate  hydrochlorlda 
Ethyl  2-(2-aalno-1,3-thlazol-4-yl)-2-hydroxyl«lnoacatata 

Ethyl  (S)-3-(4-lbla(2-ehloroathyl)iBlnoJpha»»yl)-2-phtliaU"idopropfonata  hydrochlorlda 
Ethyl  2-(2-chlaro-4.5-dlfluorobanioyl)-3-(2,4-dlflooroanlllno)aerylata 

Ethyl  7-chloro-1-(2.4-dlfluor«phanyl)-6-fliioro-1,4-dlhydi-o-4-oxonaphthyrldlna-3-carboxylata 
Ethyl  3-(2-chloro-4,5-dlfluorophanyl)-3-hydroxyacrylata 

Ethyl  4-(5-chloro-2,3-dlhydro-2-oxo-1ll-bani1«ldaiol-2-yl)plperldlna-l-carboxylata 
Ethyl  (7-chloro-2,4-dloxo-1,2,3,4-tatrahydroqulnaiolin-1-yl)ae«lata 
Ethyl  7-chloro-2-oxohaptanoata 

Ethyl  7-chlero-2-oxahcptanaata,    in  Iha  fora  of  a  aolution  in  teluana 
Ethyl  (1-cv«wcycloh«xyl)acttat« 
Ethyl  2-eyano-3-athoxyaerylata 

Ethyl   t3-(eyanoaelhyl)-4-oxo-3,4-dlhydrophthalaiin-1-yl]aeatata 
Ethyl   1-eyclo|iropyl-6,7-difluoro-4-oxo-1,4-dihydroqjinollna-3-earboxylate 


15362-40-0 

4462-55-9 

41202-77-1 

79617-99-5 

67914-85-6 

620-20-2 

4097-22-7 

84-19-5 

87-13-8 

20096-03-1 

74664-83-2 

138-88-S 

132961 -«S-a 
27469-60-9 
28416-82-2 

123631-92-5 

103995-01-3 

U1113-28-2 

141113-41-9 

86386-75-6 

70918-74-0 

494-19-9 

1210-35-1 

38849-09-1 

112887-68-0 

120298-38-6 

147086-81-5 

105951-31-5 

105951-35-7 

56188-04-6 

1132-95-2 

55-91-4 

2107-69-9 

941S8-U-8 

SS174-61-S 

10(832-81-1 

20627-73-8 

120-20-7 

5018-45-1 

2a888-U-8 

68047-07-4 

139264-17-8 
38345-66-3 

1J2659-89-3 
27366-72-9 
10191-60-3 
75885-58-6 

39521-49-8 


161005-84- 
144034-80- 
130804-35- 
3736-92- 
5424-11- 
37743-18- 
66242-82- 
124492-04- 
18416-35-8 
24916-90-3 
981-34-0 
56718-70-8 
74283-25-3 
82717-96-2 
56177-80-1 
136511-43-8 
537a6-4S<J 
97338-03-9 
64485-82-1 
94213-26-0 

100491-29-0 
121873-00-5 
53786-46-2 

112733*5-6 
7a8J4-n-0 

1I3t81-10-« 

94-05-3 

122665-86-5 

9S349-25-8 
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Section  B.      (con.). 
(3).      (con.): 


1-ftily{-1.4-4lliydre^-«a*-1,S-d<aMU(4,S-alclraw(liw3-carbonitriU 

1-CtM-1.2-4ilty*«-M-Utratel-S-«n* 

4-Ctitir{-2,]-d««Mp<p«rMlna-1-c«tanyl  dllorldt 

(Mrl  1-«tlnrl-*.'.*-tr1fluar«-t.«-4ll>|idr«-4-0Mqulnellnt-]-earb«xyl*t« 

Ctliyl  t-|1-(4-fluH^baniyl)-1«-bmlalduol-I-ytaB<nelplp«rld4nt-1-car«exylat* 

tOffi  (2-f«reMl*-1.3-tklaiol-4-yl)tlyMy(at* 

(S)-4-Ctliyt-4-'>ydr«Br-r.«-d1lty4r»-1ll-pyr«wa,4-fllndBllilrw-S,6,10(4«>-trient 

■thyl  2-(ltydr«iirle*eo)-2-l2-(trity(«B<n*)thtMo(-4-yUac«tat*  hydrocktorlda 

tttvi  4-fcy4r«iir2-e«tiiy(-2»-1,2-b«a«tlll«tln*-S-earbai(y(at*  1.1-d<m(d( 

2-  (7-ItM  - 1«-  Indat  -3-y1  letlMnal 

ttkri  Ol-flwdt<at* 

S-ttkyt  S-eatlivl  <*)-*-(2-c*itiwot<Mnyt)-1,4-d<liydr«-2-a-(l.5-dla»el»«lnd»Uw2- 

yl>«tlMByea«ky(]pyrtdln*-I.S-dte«rtaiiylata 
ttkyl  2-«»o-*-pfc«nyHiiityrat» 
Ititirl  t-weplparfdina-t-carbeiiylata 
EMyl  2-aiie(iyrrol(d<n-2-y(ac«tata 
S-(thy(-4-<2pl«anexy*triyl)-««-1,2.4-trlasol-3(2a>-«na 
1-Ctl>y(pyrralidin-2-y(iMthylM<n* 

Ethyl   (S)-2-(($)-4-B*thyt-2,I-dfaii*-t,3-aiiau(ldln-J-yt]-4-piMnylbutyrata 
ttkyl  t«tratet*-t-carboiiylata 
Ethyl   IH-tatraiola-S-carboiiylata,  aadiua  aall 
Ethyl  (2>-2-(2-Mlneth<aiol-4-yl)-2-(eat<ta>iy<eina)ae*tata 
Flbrlnuclaaaa,  peydtr 

2-l»-(4-r(ijorctoant«yl)bantyl)-4-Batiiyt-3-aMyalamlllda 
4-(4-Fluoroban(ayl>pyrtdlnlua  p-taluanaaulfonata 
4-riuaretanty{ -m-bantiaidazol -2-ytaelna 
t1-(4-riuar«bansrt>-ia-banzlaidazot-2-yU(4-pl|Mr<dyl)ai<nt 
2-U1>.2l)-«-Eluar«-2-hydr«iy-t-la<pr«mrl-1,2,S,4-tatrahydre'2-nar(ithyl]athyl 

p-  tatuanaaul f onsta 
6-  C3-  Fluer»-S-  (i-eatfcanytatrrtydropyriw  4-yl  )^an—|ieat»yli  •  1  -aathyl  •2-9t<ne(ona 
e-(4-riuar*-2-eatl«yl<ndan-3-yl)-p-tely{  aathyl  aulflda.   In  tha  fare  af  a  aalutlan  In  taluana 
»>-5-riijare-2-Batl>yt-1-(4-aathytthlabanxy(ldana)-1*-lndwi-3-ylae«tic  acid 
cla-1- a-(4-Fluar«f<Mneiiy>pr«pyll -I-aathaiiy-4-plp«-ldy(wina 
1-(1-a-a-(4-fluar<fiianyt)-1,3-d<aM(an-2-yt]propyl>-4-p<parldyl)-2,3-dlby«^-1l- 

bana leldazala- 2- th I  ana 
(4«,««)-t-<2-t2<4-Huerophanyl)-i-li«er«pyt-3-ptianyl-*-<ph«ny<caiti— iDpyrrol-l- 

y<]athyl}-4-hydrejryt*tr«ltydr«-2*-pyran-2-ana 
1-(4-riuaraplMnyl)-4-oaacyc(oh«xanacarbanltrlla 
1-(4-Ftuar«t*anirl)plpara>lna  dlhydrachlarlda 
(l)-3-fiifaeli«n  2-»ereylanypr«planlc  acid 
(2-rni—li«i  1.3-thlaiot-4-yl)tlyoiiyllc  acid 
2-<2-meaelr>i  1.3-tlilaiol-4-yl)-2eatha»y»elneacatlc  acid 
4  -  Fare|r< -••  i  aaprapy  Ibanuei  da 

(3ifl,4a,S>,«aS>-4-Fareyl-2-a«et««u(iydra-2N-cyclopentatbl>uran-S-yt  bantoata 
S-Fareylrlfa^rcln 
1-(2-Furayl  )plparazina 
4-0-l-»-Calactapyf  iuayl-0-glucanlc  acid 
(•-•-eiue«pyranaaylthio>told 
S-StyanylaylMllcytaalda  kydrata 

2-CiianldlnethUzel-4-ylaathvt  carbaeialdathlaata  dihydrochlorida 
1,1,1,3,},I-Majiaf  lueropr«pan-2-el 
1,«-R«unadiaelna,  pal  year  allh  1,ie-d<br«eed*cana 
■aiiaatret  dibutyrata  (IMM) 
■anaatrot  diproplonata  (IMM) 

3-(4-ll«(yleiiy1,2,$-thladfaxa(-3-yt)-1-Battiylpyrldlnlta  lodldt 
(SS,4S)-3-a«iyl-4-[(l)-2-(hydrMytrtdacyl)loiiatan-2-ona 
■-(4-«y<eraxlnebatayl)eathanaautfonairida  hydracklerlda 
»- lydraiiy- 1 ,  >-dieatliy I  -  r- butyral  ac  tana 
M.  -  ff- tydraxy- • ,  1  -  dlea tky  I  -  r  butyret  actana 
■-  (2-»>direayathy  I )  lactealda 

(2S.St)-S-liyrtrainr-2-(4-eathagiyplMnyt)-2,3-d1liydre-1,S-baniathlaiapln-4(M)-ana 
17-e-«ydraaiy-M-»-aatltyl-3.29-dlaKapraana-1,4-d<an-21-yl  aeatata 
17-«-lly*aiiy-14-l-Batiiy(-3,2a-dlaiiapratm-1.4-dlan-21-yt  acatata 
17-e-iy*aiiy-14-t-eatliyl-3,20-d1aiwpratna-1,4,»<11)-trlan-21-yt  acatata 
17-ay*aiiy-1«-»-eathyl-3,20-d1a«aerafna-1,4,t(11)-trlan-21-yl  acatata 
2-Py*aiiy-4-(aathylthlo)butyric  acid 
trana-4-»ydroiy- 1  -  (4-nl  troteniytaiiycarbanyl  )-l-pra(  Ina 
(Si,4S)-3-iydraiiy-4-plMnylazatldln-2-ona 
D-2-(4-ll)^roiiyphanyl  )t(yclna 
11  -  ff- Mydraaivprafn- 4  -  ana- 3 ,  20-dl  ana 
3- l-aydraiiy-i -9- «pi  roatm- 12-ona 
Inihn-S-yl  h>di  man  phanytaalonata 
intareadlata  concantrata  obtainad  froe  a  tanatlealty-eadlf lad  Escharlchla  call 

fareantatlon  aadltji,  centalninf  btaan  granulacyta-aacro(:*va9c  cotcny-itlailatinf 

factor;   for  uaa  In  tha  eanufactura  of  aadlciiMnta  af  RS  No.   3002 
Intafaadlata  caneantrata  obtainad  free  a  t*natlcalty-aod<f lad  Eicharichia  coll 

firetntatian  eadltai,  cantalninf  hi— n  intarfaran  a-2b;   far  uaa  In  tha  eanufactura 

of  eadlcaeanta  of  IS  la.  3002 
Intareadlata  concantrataa  obtainad  froe  a  Hlcroeaneapara  inyoanai*  fareantatlon  eadlija 

uaad  for  tha  eanifacturc  of  tha  vttiblatica  alaaeicln  (IM>  and  natllelcin  (IW) 
Intareadlata  concantrataa  obtainad  free  a  Hlcroaanaapara  purpuraa  fareantatlan  Mtdiia 

UMd  for  tha  eaiifacturt  of  tha  antlbletlc*  fantMlcIn 

tulfata  <IMM)  and  iaapaelcin  (IM) 
ledBoatlqrt  panlcltlanata  1.1-dlaaida 


2a«97>7»-« 
490M-W-2 
S9703-00-3 

100M1-42-0 
84M1-68-8 
iMW7-a3-7 

1ie3S1-M-S 
««S39-00-2 
2440-26-9 
41340-34-7 
435S-H-7 

103OM-3O-0 
64920-29-2 
29976- J3-2 
61516-73-2 
9SaaS-13-S 
26lf6-12-1 
84W3-24-8 
S5408-10-1 
96107-94-7 
644aS-aB-7 

125971-96-2 

«37a3-6»-1 
75970-99-9 

1042«S-S«-9 
140W1-32-3 

49427-27-2 
104860-26-6 

94732-98-6 

125995-03-1 

56326-98-8 

64090-19-3 

125496-24-4 

64987-06-0 

65872-43-7 

13255-50-0 

39744-01 -J 

13292-22-3 

40172-95-0 

96-82-2 

12192-57-3 

141862-47-7 

88046-01-9 

920-66-1 

162(30-94-6 

56557-18-3 

59386-02-6 

131988-19-7 

104872-06-2 

81880-96-8 

599-04-2 

7»-S8-S 

5422-34-4 

42399-49-S 

24510*54-1 

24S10-S5-2 

910-99-8 

10106-41-9 

583-91-5 

96034-57-0 

132127-54-5 

22818-40-2 

80-75-1 

467-55-0 

27932-00-9 


76247-39-7 
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Sectlon  B.   (con.). 


(3).      (con.): 
Pro«fcict  Meaa 

2-lodo-4-(1H-1,2,4-trlatot-1-yleathyl)Millina 

Itobutyt  3,4-apoxybutyrata 

1  - laopropanyl • 1N-banileidazol •2(3N)-ona 

3-l»aprapojiy-5-Bathoxv-N-(1N-tatrazel-S-yl)banzo(b]thlophana-2-carboiuelda 

3-laopropoiiy-5-aethoxy-M-(1H-tatrazel-S-yl)banzoCb)thlophana-2-carfaox«ilda 
--1N-leldazela  (1:1) 

3-laopropojiy5-eathoiiy-i-(1N-tatrato(-5-yl)banioa>Jthiaphona-2-carbe)UBlda,  aodiia  aalt 
laapropyl  2,3-dihydro-1N-pyrretltlna-1-carbei(ylata 

4-(4-laaprapylplpar8iln-1-yt)plianot 
laapropyi[2-(piparazln-1-yl)-3-pyrldyl|aelna 

N- t2- taopropyt thiezol -4-ylBathyl(eathy( )carbaaByl] -L-val Ina 

Lyaoi)Ma  chlorido 

L-lyByl-L-laucyl-L-laucyt-L-laucvl-L-laucyl-L-ly*yl-L-lcucyl-L-laucyl-l.-laucyl-L-laucyl- 
L-(yoyl-l-laueyl-L-(aucyl-l-laucy(-L-laucyl-L-lyoyl-L-laucyl-l-laucyl-l-taucyt-l- 
laucyl-L-lyalna 

MatnaaluB  blat(2,3-dlhydro-1,5-dleathyl-3-eiie-2-phanyl-1N-pyraxol-4-yl>Bathylealne] 
eathanaaut  f enata 

Nafnaolua  bl«(4-nltrobanxyl  aalonata)  dihydrata 

7-((D)-Handalaaldo]caphaloaporanlc  acid 

0-Mandatic  acid 

(1*,2S.5t)-Nanthyt  (2R,5S)-5-(4-aBlne-2-oxa-1,2-dihydropyrleldln-1-yl)-1,3-aiiathia(v«a- 
2-carboiiylata 

(1*.2S,5«)-Nanthyt  (2R,5«)-5-hydrojiy-1,3-exathlalana-2-carbojiylata 

N- (2-Marcaptoathyt )prep<oruelda 

5-Nathanaau(fonaeldolndota-2-carbaxyllc  acid 

(Z>-2-Hatbaiiylelno-2-  t2-(trity(aBlno>thlaiel-4-yl]acatlc  acid 

S-Nathoxvt>anxleldatola-2- thiol 

4-Hathoiiybaniyl  3-chloroaKthyl-7-(2-phanylacataelda)-3-caphae-4-carbeiiylata 

4-Nathoi(y-3,5-dlaathyl-2-pyrldylBathanel 

9-HcthoiiyfuroC3,2-g]chraean-7-ona 

6-Natho«y-2-(4-eethexyp(ianyl)banio(bnhlephana 

*-(4-(Mcthoxyeethy()-4-pipcrldyl]-N-ph«ny(propionaB<da  hydrochlorldt 

(9S,13S,14$)-3-Hathexy«orphinan  hydrochtorida 

6-l)athoxy- 2-na(ihthaldahyda 

(*S)-2(6-Nethaxy-2-naphthyl)propionic  acid 

1-(2-(4-H«thoxyplicnyl)ethyl]-4-plparldylaelna  dihydrochlorlda 

1  ■  (2-Mcthoxypfieny(  >pl  pcraz  Ina 

1-(2-Nathoxyph«nyl>plparazlna  hydrochloride 

Ncthyl  4-acateBido-5-chlero-o-ani8ata 

Methyl  3-aeinecretcnata 

Hathyl  3-aelno-5,6-dlchloropyrazlna-2-carboxylata 

Methyl  (2t,3S)-3-benz«eido-2-hydroxy-3-phanylproplonata 

2-(N-Nathylbanzytaeino)ethyl  3-(einobiJt-2-anoata 

4'-Methylblphanyl-2-carbonitrile 

5-(4'-Hathylbiphcnyl-2-yl>-1-trltyl-1N-tetrazota 

9-(3-Nathylbut-2-anyloxy}-7M-furo(3,2-g]dir<B«>-7-ona 

(1S)-2-Nathyl-2.S-dlazablcycloC2.2.1]haptana  dlhydrobreelda 

3-Nathyl-2-(3.4-d<Batheiy|*anyl )fautyronltrl la 

3-((3aS,4S,7aS)-7a-Nathyl-1,5-dieiioaetahydro-1N-lndan-4-yl)praplcnlc  acid 

3,4- (Mathylanadioxy)p«Mno( 

Hathyl  (2l(,3S)-2,3-apaxy-3-(4-eathoxvphanyl)proplonata 

Methyl  5-(lyoxyloylaallcylata  hydrate 

Methyl  hydroftn  (2t.38)-3-aeina-2-((t)-(1-hydro«yathyl)]ttutarata 

Methyl  (l)-3-hydraxyfeutyrata 

Methyl  7-[(3M>-3-hydrexy-5-axecyclopant-1-enyl|heptaneata 

4-NethyllBldBXola 

Nathyl  2-Bathoxy-5-eathylautfonylbantoata 

Hathyl  t-eatliylpyrro(-2-ylacatata 

Hethyl(1-eathylthio-2-nitrovinyl)aBlna 

S-Hathyt-2-(2-nitreanillno)thlcphana-3-carbanltrilt 

Methyl  2-(3-nltrobanzyllaane)-3-oxobutyrata 

2-Hethyl-4-nltroleldBzole 

Methyl  (4-nltrophanyl)-l-alanlnate 

Hathyl  3-oxo-4-ata-5-ff-androat-1-ana-17-8-carboxylata 

Methyl  5-pantafluoroathyl-2-propytleldBZole-4-cartoxylata 

3-Hethyl-7-(phanylacateildo)-3-caphae-4-carboxylic  acid 

S-Hathyt-3-phanylieoxazola-4-carbonyl  chloride 

4-Methylpiperaz In- 1-ylaelna 

S-(1 -Methyl -4-plperldyl)-5ll-dlbanze(a,dlcyclohapten-5-ol  hydrochloride 

t(2-Hethyl-1-propicnyloxypropoiiy)(4-plienylbutyl>ptMaphinoyl]acetlc  ecid 

l(2-Methyl-1-propionyloxypropoxy)(4-phenylbutyl>phoaphlnoyllBcetlc  acid-cinchanldina  (1:1) 

<(S)-((«)-2-eethyl-1-pre(>lonyloxypropoxy)(4-phanylbutyl)pbosph<neyOacetlc  ecid 

S-Methylpyrazlna-2-carboxyltc  acid 

1-Nathyl-1,2.5,6-tetrahydropyrldlna-3-car4Mldlbyda  (E>-0-Bethylaxiee  hydrochloride 

t-Hethyltetrazole-5- thiol 

S-Methyl-1,3,4-thladiazola-2-thlol 

Hathyl  111-1, 2,4-trl8zo(a-3-carte)iy(ata 

2-Hathyl-H-(ff,e.»-trlfluere-artotyt)praplonae<da 

3-Hathyl-2-(S,4.S-trleatlMjiypiianyl)tautyrenltrUa 

4-Hetliylvalaraphanona 

4-Nort*o(ln-2-ylp|rroc8tociwl  hydrodilorldB 

0-2-Na|*thyl  dilorethleforeata 

4-lltrafaanzyl  7-aBlno-3-chloro-3-caphae-4-cartoxvlata 

4-8itrebcnzyl  3-eethylane-7-(phanaxyacetMldo)ea^iaB-4-carboxylata  5-axlde 


160194-26-3 

111006-10-1 

S2099-72-4 

104795-66-4 

104795-67-7 

104795-68-8 

66635-71-0 

67914-97-8 

147539-21-7 

154212-61-0 

9001-63-2 


138531-07-4 

61S0-97-4 

S1818-85-a 
411-71-2 

147027- 10-* 
147124-42-3 
47305-72-0 
150975-95-4 
44215-71-2 
37052- 78-1 
104144-10-3 
86804-78-4 
298-81-7 
43475-74-1 
84194- U-7 
1087-49-0 
3453-33-4 
24159-31-9 
108555-25-5 
35384-24-4 
5444-71-8 
4093-31-4 
14205-39-1 
1458-18-0 
32981-85-4 
54527-73-0 
114772-53-1 
124750-n-4 
482-W-O 
125224-42-4 
20850-49-1 
1944-63-4 
533-31-3 
105560-93-8 
29754-58-3 
79814-47-4 
3976-49-0 
40098-26-8 
822-34-4 
43484-12-8 
S18S4-79-2 
41832-41-5 
138544-59-7 
39542-17-9 
496-23-1 
81677-68-3 
103335-41-7 
150097-92-0 
27255-72-7 
16883-14-2 
4928-85-4 
4044-24-4 
123599-71-0 
123599-79-1 
128948-01-4 
5521-55-1 
139884-04-7 
13183-79-4 
29490- 19-S 
4928-88-1 
1939-27-1 
34472-13-0 
445-13-4 

1M6^•s^4 

10504-37-3 
53994-8J-5 
43427-S7-4 
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5tCti9n  B-      (con.). 
(3).      (con.): 


4-litrabmvt  6-(2-pMneiiyM«tMil4»)p«ilclllaMt*  l-oiid* 

p-l<tr«tan(yl  (»,«,«)-»- I<ll)-1-tir*«nrrtliylI-J,r-dlo»o-1-Mibleyelo0.2.WI««pt«nt- 

2-carbeity>at« 
i-(4-eUro»lii|ft>-l-»tinln» 

initn^tmtfi  thlMol-S-ylMtkrt  ewtarat*  hydncMerldt 
l-is-TelrOpiparMlna  bydrodilorldi 
(t)-0ct-4-ina-1,S-d1a<c  acid 
I-QKo-4-aia-5-v-«idr«*tan*-17-l-cartoaytlc  aeld 
»^m-«-aiMndr««t-l-«n*-l7-*-cartaxyUe  wld 
20-aMpr««i*-S,t«-dlMt-3-S-yt  icatat* 
S-Omcprttn  ♦-«n«-yi ,  17-«-cartolaetan* 
2-«B*-S- Wnyt  pyrrol  ld<n»-3-carbeiaBldi 
><nt— tHytww  b1*0-n-(3.4-d1attlMin'tanqrt)-«,r-d4Mtiianr1.2.3>-tMri<iydr«-2- 

lMwlnalyl]pr«^anMa}"«ulie  acM  (1t2) 
Mntyt  cktaraforaata 

C7n,9i«S)-f«rlrydrapyrld>t1,2-aIpirrailn-7-ytaattMnol 
HMnaatraalna  taoctata  (IHM) 
MMnatMailR-2-r>  »<na 
2-  ( J-nMnoxy^tfiyt  )pref>lonooltrl  la 
4-(4-M«any<butoiiy)b««uolc  acid 

(«,2S,M,«)-l<l)-l-M»«nyiathyll-S,6-«po«rtatrrt»dro(*thall«ida 
e-o-HMnylglyctna 
PfMnyl  nydra^an  pnanylMalonata 
l-Hianylptparailntua  chloridt 
2-PtMnyt-2-(2-plparldyl)acatlc  acid 
■-ntanyl-l-(4  piparldyDproplonairida 
2-nianylpr«pana- 1 , 3-dl ol 

4-(P<parailn-1-yO-2,6-blt(pyrrelldln-1-yl)pyrlBldina 
2-riparaiin-t-ylpyrlaldlna  dihydroclitorlda 
1-(4-Piparldy()-1«-banilaldaiol-2(Iil>-ona 
1 - V Iparany t pi parai I na 

Petaaaiui  clavul(nata--Bfcrocry(tallina  callutosa  (1:1) 
retaaaliai  clavutanata-illlcon  dioalda  (1:1) 
Potaaal«Ji  etavulanal*--Mjcroaa  (1:1) 
^taaal«ai  1- (1-hydroiiyathyl)-S-aattio«y-2-aiia-1,2,S, 6,7,8, Sa.Sb- 

actakvdr«aiato(2, 1-al  Uoiratola-4-carbeiiylata 
PetauluB  (l)-2-(4-ltydraiypltanyl)-«-(I-aathoxy-1-aathy(-I-M0orop-1-tnyt)t(yclnata 
^laaalva  (*)-a-(S-aatfcwiy1-aatltyl-3-«)i«prap-1-anyl>-2-ptMnyltlyclnata 
»urln-6(1N)-ona 

1-<2-Pyrldyl)-J-(pyTrolldln-1-yl)-1-(p-ta4yl)propan-1-ol 
Pyrrol  Idln-I-ylaalM  dlkydrodtlorlda 
■-(2-Qutnoly(carbony(oiiy)(ueclnla1da 
Ouinuclldlna 
Oulnuclldln-I-el 
O-liboaa 
llfaivcln  0 
Samoalda  A 

Sannoalda  A,  calelui  aalt 
Sanroalda  ■ 

Samoalda  I,  calelua  salt 
Saditai  4-cii(aro-1-hydroiiyt)utana-1-«ulfanata 
Sodiij*  (■)-1-((1-(3-t2-(7-ehloro-2-qulnolyl)v1nylJphenyl>-3-t2-(1-hydr<»y-1- 

■athylathy  I  )p')tny  1 1 propy  t )  th i aathy 1 1  cycl eprepyl  acatata 
Sodita  2-hydraiiy-1 -(4- hydroxy- I-oathoiiyphacTy()propana-2-*utfanatc 
Sodlia  (■)-2-(4-hydrojiyphan|it)-«-(3-aathexy-1-Bathy(-I-wioprep-1-anyl)glyclnata 
Sodiua  (l)-i-(3-aatliOJiy-1-aathyl-3-o>aprap-1-tnyt)-2-p*icnyl9lyclnata 
Sodlua  4-(2-(S-Batl«y(pyrazina-2-earbo«aaldo)athyt)bcni«nasjlfonaBlda 
i-(2-(4-Sulf««oy(  )|ii«nyl  >tthy( -S-chlora-2-aathajiytMniaaidc 
2,3.4,6-Tetr*O-*c*tyl-l-0-9lucapyrane«yl   cM-baaialdothioatt  hydrobroaida 
1,2,3,S-Tatraacttyl-t-D-ribofurano«a 
1,4,7,10-t«trM<anf*cyclododKana  bl((sulf*ta) 
1,4,7,10-rttraa2acyclododacanc-1,4,7-trlacatie  acid  tulfata 
1.4.7,10-T«trM2acyclododacina-t,4.7-trlyttrtacatlc  aeld 
4-(2,2,3,3-T«tranuorepfopo»y)clriiaiiiltrUa 
1-(Tatrifcydro-2-fureyt)plparazlna 

1,2,3,4-Tatraltvdro-2-laapr«pytaainoaatriyt-6-aathyl-7-nltroqu<nollna  oathanaaulfonata 
1,2,3,4-Tatriltydro-9-aathytcartaiol-4-ona 

1,2.3,4- Tat  rtftydro-»-aathy(-3-(2-aathy(-1ll-laildatel-1-ylMtliyl)carbaiol-4-ana 
(llS)-Tatraliydrapapavarina  hydroclitorldi 
Tatral«ydro-2-*athy(-3-thloxo-1,2,4-trlailna-S,i-dlona 
1-(1,2,3,«-Tatraliydro-4-pyrldy(>-1ll-banilaldBio(-2(3ll)-ena 
3, 7, 1 1 .  13-ratrMattiyllMxadac- 1 -an-S-ol 
ll-Tatranl-l-ylacotic  acid 
Tk  I  ato(  ■  5- ylaatlianol 
niiaiel-S-ylaatiivl   (11,2S,4$)-1-baruyt-2-liydrei(y-4-((2S>-2-C3-(2-iMpr<i(iy(tl«laiol-4- 

y(aa«hyl)-3-aathyluraldel-3-aathytbutyraildo)-)-phanylp«nty(earbaaata 
2-Ttilanylacatyt  dilorlda 
3-Ililanylaalanic  acid 
ThloplMna-2-carbenyl  dilorldi 
1l-1,2,4-Triatola-3-carboii«alda 
1ll-t,2,4-TrtMola-3-cartioxytlc  acid 
1,2,4-Trlato(a(4,3-a]pyrldln-3(2l)-ona 
2,2' ,4' -Trldiloroocatoptitnana 
Triathyt  3-briaMprepana-1,1,1-tricarbaxylata 


29707-«2-S 

7530-W-4 

9«»-»»-S 

1S4212-S9-6 

70M9-60-4 

4a059-«7-8 

ia3335-$S-S 

10333S-S4-2 

979- 02-2 

976-70-5 

71107-19-2 

64228-78-0 
638-41 -S 
14M12-S0-6 
13931-75-4 
32338-15-1 
32852-95-2 
30131-16-9 


875- 

21601' 

2210- 

19395 

1609- 

1570- 

111641- 

94021- 

20662- 

32231- 


74-1 
78-5 

93-7 
41-6 
66-1 
95-2 
17-9 
22-4 
53-7 
06-4 


141316-45-2 

69416-61-1 

34582-65-5 

68-94-0 

70708-28-0 

103831-11-4 

136465-99-1 

100-76-$ 

1619-34-7 

50-69-1 

14487-05-9 

81-27-6 

52730-36-6 

128-57-4 

52730-37-7 

54322-20-2 


142522- 
83682 

26787- 
13291- 
84522 
16673 
40591 
13035 
112193- 


81-4 
27-3 
84-8 
96-8 
34-9 
34-0 
65-9 
61-5 
77-8 


114873-37-9 

123632-23-5 

63074-07-7 

22982-78-1 

27387-31-1 

99614-02-S 

66820-84-6 

58909-39-0 

2147-83-3 

505-32-8 

21732-17-2 

38585-74-9 

155213-67-5 

39098-97-0 

21080-92-2 

5271-67-0 

3641-00-5 

4926-87-4 

6969-71-7 

4252-78-2 

71170-82-6 


Section  B.      (con.). 

(3),      (con.): 
Product  Maiiie 

N'6-THfluoroK«tyl-L-lysyl-L-prelfne 

N'^-Trffluoro«eetyl-L-lysyl-L-protlrM  p-teluenMulfonatt 

tf',o',ff'-Trlfluoro-2,3-xyl!dfn« 

11-o,17,21-Trihydroxy-16-B-iiethylpregna*1,4-d{cne-3,20-di 

3,4,5-Trla*thoxy|]h«nylac«tonltrl  l« 

2,3,5-Trliiethylhydroqulnonc 

S'-0-Trttylthy«{dln« 

3'-0-iw«yl-S'-0-Tr1tylthyMldfne 


CAS  MuifeT 

103300-89-6 

10S641-23-« 

S4396-a-0 

85700-75-0 

13338-63-1 

700-13-0 

55612-11-8 

104218-U-2 


(FR  DtK.  97-8838  Filed  4-2-97;  1:54  pm) 
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REMINDERS 

The  ttems  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  rra  legal 
significarKe. 

RULES  GOING  INTO 
EFFECT  APRIL  3.  1997 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Telecommunications  Act  of 
1996;  implementatJon: 
Common  carrier  services — 
Inftrastructure  sharing 
provisions;  published  3- 
4-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawtxidge  operations: 
Florida;  published  4-3-97 

TRANSPORTATION 
DEPARTMENT 
Faderal  Aviation 
Administration 

Airworthiness  directives: 
Airtxjs;  published  2-27-97 
Domier;  published  2-27-97 
TREASURY  DEPARTMENT 
Ttirtft  Supervision  Office 
Economic  Growth  and 
Regulatory  Paperworit 
Reduction  Act; 
implementation: 
Lending  and  investment 
auttiority  expansion, 
qualified  thrift  lender 
(OIL)  test  amendment, 
etc.;  published  4-3-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  arxj  animal 
products: 

Exotic  Newcastle  Disease; 
disease  status  change — 
Great  Britain;  comments 
due  by  4-8-97; 
published  2-7-97 

AGRICULTURE 

DEPARTMENT 

Cooperative  State  Research, 

Education,  and  Extension 

Service 

Small  txjsiness  innovation 

research  grants  program; 

administrative  provisions; 

comments  due  by  4-10-97; 

published  3-11-97 


AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Sarvica 

Child  nutrition  programs: 
CNkJ  arxl  adult  care  food 
progranr>— 
Day  care  home 
reimbursements; 
targeting  improvement; 
comments  due  by  4-7- 
97;  published  1-7-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen/ation  and 
management: 

Northeastern  United  States 
fisheries- 
Northeast  multispecies; 
comments  due  by  4-7- 
97;  published  3-19-97 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  4-8- 
97;  published  2-7-97 
MagnusorvStevens  Fishery 
Conservation  and 
Management  Act; 
implemerrtation: 
Limited  access  permits; 
central  title  and  lien 
registry;  comments  due  by 
4-7-97;  published  3-6-97 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Berry  AnDendment 
application  to  syntfietic 
fatiric  and  coated 
synthietic  fabric  and 
contracts  and 
sutxx>ntracts  for 
commercial  items; 
comments  due  by  4-8-97; 
published  2-7-97 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  gas  companies 
(Natural  Gas  Act): 
Authorization  to  construct, 
operate,  or  modify 
facilities  used  for 
exportation  or  importation 
of  natural  gas;  comments 
due  by  4-1 1  -97;  published 
2-10-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
sutxnittal — 
Sulfur  oxide  (sulfur 
dioxide)  emissions 
reduction;  comments 
due  by  4-11-97; 
published  3-20-97 
Air  quality  implementation 
plans;  approval  and 


promuigalion;  various 

States: 

Delaware;  comments  due  t>y 

4-11-97;  published  3-12- 

97 

Illinois;  comments  due  t>y  4- 

11-97;  published  3-12-97 
Oregon;  comments  due  by 

4-7-97;  published  3-7-97 
Pennsylvania;  comments 

due  by  4-10-97;  published 

3-11-97 
Virginia;  comments  due  by 

4-11-97;  published  3-12- 

97 
Air  quality  implementation 
plarts;  VAVapproval  arxl 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Oregon;  comments  due  by 

4-7-97;  published  3-7-97 
Virginia;  comments  due  by 

4-11-97;  published  3-12- 

97 
Washington  et  al.; 

comments  due  by  4-7-97;^ 

published  3-7-97 
Hazardous  waste  program 
auttxxizations: 
Nevada;  comments  due  by 

4-7-97;  published  3-7-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  tabte  of 
assignments: 
Arkansas;  comments  due  t>y 

4-7-97;  published  2-21-97 
Idaho;  convnents  due  t>y  4- 

7-97;  published  2-21-97 
Miripis;  comments  due  by  4- 

7-97;  published  2-21-97 
Kentudcy;  comments  due  by 

4-7-97;  published  2-21-97 
Louisiana;  convnents  due  t)y 

4-7-97;  published  2-21-97 
Montana;  comments  due  t>y 

4-7-97;  published  2-21-97 

North  Dai(ota;  comments 
due  by  4-7-97;  put>hshed 
2-21-97 

Tennessee;  commerrts  due 

by  4-7-97;  published  2-21- 

97 
Utah;  comments  due  by  4- 

7-97;  published  2-21-97 
Washington;  comments  due 

by  4-7-97;  published  2-21- 

97 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
Robert  T.  Stafford  Disaster 
Relief  and  Emergency 
Assistance  Act — 
Criminal  and  Civil 
penalties;  comments 
due  by  4-11-97; 
published  2-10-97 


GOVERNMENT  ETHICS 
OFFICE 

Conflict  of  interests; 
Executive  agency  ethics 
training  programs; 
comments  due  by  4-11- 
97;  published  3-12-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTiy»4T 
Food  and  Drug 
Administration 
Food  addrtives: 
Paper  and  papertxard 
components — 
PerfluoroaHcyl  substituted 
phophate  ester  acids, 
anvnonium  salts; 
comments  due  tiy  4-7- 
97;  published  3-7-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Service 
Fellowships,  internships, 
training: 

National  Institutes  of  Health 
clinical  research  loan 
repaymerrt  program  for 
Individuals  from 
d»advantaged 
backgrourxls;  comments 
due  by  4-11-97;  published 
2-10-97 

JUSTICE  DEPARTMENT 

Privacy  Act;  implementation; 
commerrts  due  by  4-7-97; 
published  3-7-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment 
Reduction  in  force — 
Retention  service  credit  . 
received  based  on  job 
performance;  comments 
due  by  4-7-97; 
published  2-4-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
British  Aerospace; 

comments  due  by  4-9-97; 

published  2-26-97 
Cor«truccior)es 

Aeronauticas,  SA.; 

comments  due  by  4-10- 

97;  published  3-3-97 
Eurocopter  Deutschlarxf 

GmbH;  comments  due  t>y 

4-7-97;  published  2-4-97 
McDorviell  Douglas; 

comments  due  by  4-7-97; 

published  2-26-97 
Mitsubishi;  commeirts  due 

by  4-7-97;  published  2-26- 

97 
Rayttieon;  comments  due  by 

4-7-97;  published  1-29-97 
Class  D  airspace;  comments 
due  by  4-7-97;  put)lished  2- 
20-97 


IV 
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Class  E  airspace;  convnents 
due  by  4-7-97;  published  2- 
1947 

TREASURY  DEPARTMEMT 
Inlsmai  Revanue  Service 
Income  taxes,  etc: 
Basts  reduction  due  to 

discharge  of 

Indebtednms;  comments 

due  by  4-7-97;  published 

1-7-97 


InlatiorHndexed  debt 
instruments;  cross- 
reference;  comments  due 


by  4-7-97;  published  1-6- 
97 
Obig^ion-shifting 
transactions,  muHiple- 
party;  realized  IrKome  and 
deductions;  comments 
due  by  4-8-97;  published 
12-27-96 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 


may  be  used  In  conjuriction 
with  "PLUS"  {Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  ht1p7/ 
www.nara.gov/nara/fedra^ 
fedreg.html. 
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S.410/P.L.  105-8 

To  extend  the  effective  date 
of  the  Investment  Advisers 
Supervision  Coordination  ACL 
(Mar.  31.  1997;  111  StaL  15) 

Last  List  April  1,  1997 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Part  0 


BIN  3150-AF87 


Conduct  of  Employees;  CFR  Part 
Removal 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUHMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  remove  the  provisions 
concerning  the  "Conduct  of  Employees" 
from  the  Code  of  Federal  Regulations 
(CFR).  This  part  of  the  Commission's 
regulations  is  no  longer  applicable 
because  the  Office  of  Government  Ethics 
(OGE)  issued  executive  branch-wide 
regulations  (on  exemptions  and  waivers 
for  financial  interests)  that  supersede 
the  only  remaining  substantive 
provision  in  the  NRC's  regulations  at  10 
CFR  part  0. 

EFFECTIVE  DATE:  This  final  rule  is 
efi'ective  on  April  4, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Urban,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555- 
0001,  telephone  (301)  415-1619. 

SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Regulatory  Commission  (NRC) 
is  amending  its  regulations  to  remove 
the  provisions  in  10  CFR  part  0  in  their 
entirety.  On  December  18, 1996  (61  FR 
66830),  the  Office  of  Government  Etliics 
(OGE)  issued  executive  branch-wide 
regulations  on  exemptions  and  waivers 
for  financial  interests  under  18  U.S.C. 
208(b)  (codified  at  5  CFR  2640).  The 
portion  of  the  OGE  regulations  on 
exemptions  under  18  USC  208(b)(2) 
supersedes  the  only  remaining 
substantive  provision  in  part  0  of  the 
NRC's  regulations  (10  CFR  0.735-2). 


Background 

On  August  7, 1992  (57  FR  35006),  the 
OGE  published  its  final  rule  establishing 
government-wide  standards  of  conduct 
for  executive  branch  employees.  The 
regulations,  which  are  codified  at  5  CFR 
part  2635.  took  effect  on  February  3. 
1993.  and  supplanted  a  major  portion  of 
the  NRC's  standards  of  conduct 
regulations.  On  January  12. 1993  (58  FR 
3825),  the  NRC  published  a  final  rule 
that  amended  part  0  to  remove  those 
provisions  of  the  NRC's  standard  of 
conduct  regulations  which  were  to  be 
replaced  by  the  government-wide 
regidations  on  February  3, 1993.  On 
May  25,  1993  (58  FR  29951),  the  NRC 
further  amended  part  0  (in  compliance 
with  the  OGE  regulations)  to  remove 
NRC  internal  procedures  and 
delegations  of  authority  on  standards  of 
conduct  and  to  place  them  in  internal 
NRC  Management  Directives. 

In  accordance  with  OGE's  issuance  of 
the  final  rule  regarding  18  U.S.C.  208(b) 
exemptions  and  waivers  (5  CFR  2640). 
the  Commission  is  issuing  this  final  rule 
removing  10  CFR  part  0  in  its  entirety. 

Because  the  Commission  is  required 
to  delete  the  superseded  provisions  of 
10  CFR  part  0  relating  to  208(b)(2) 
exemptions,  with  no  discretion  in  the 
matter,  the  NRC  finds,  piusuant  to  5 
U.S.C.  553(b)(B).  that  there  is  good 
cause  not  to  seek  public  comment  on 
this  rule,  as  such  comment  is 
unnecessary.  Furthermore,  for  the 
reasons  stated  above,  the  NRC  finds, 
pursuant  to  5  U.S.C.  553(d)(3),  that  good 
cause  exists  to  make  this  rule  effective 
upon  publication  of  this  notice. 

Environinental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  has 
been  prepared  for  this  final  regulation. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no 
information  collection  requirements  and 
therefore  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 
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Regulatory  Analjrsis 

A  regulatory  analysis  has  not  been 
prepared  for  this  final  rule  because  the 
NRC  is  eliminating  regulations  that  have 
been  superseded  by  the  Office  of 
Government  Ethics'  issuance  of 
executive  branch-wide  regulations  on 
exemptions  and  waivers  for  financial 
interests  under  18  U.S.C.  2G8(b}.  This 
rule  has  no  impact  on  health,  safety  or 
the  environment.  There  is  no  cost  to 
licensees,  the  NRC,  or  other  Federal 
agencies. 

Backfit  Analjrns 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  because  the 
deletion  of  these  regulations  does  not 
involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  0 

Conflict  of  interest.  Criminal 
penalties. 

PART  0— [REMOVED] 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954  (42  U.S.C. 
2201),  as  amended;  the  Energy 
Reorganization  Act  of  1974  (42  U.S.C. 
5841),  as  amended;  5  U.S.C.  552  and 
553;  and  5  CFR  part  2640,  the  NRC  is 
removing  10  CFR  p>art  0  firom  its 
regulations. 

Dated  at  Rockville,  Maryland  this  20th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 

L.  JoMph  Callan, 

Executive  Director  for  Operations. 

[FR  Doc.  97-8547  Filed  4-3-97;  8:45  am) 

nUMQ  CODE  7SW-01-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  213 

[Regulation  M;  Docket  No.  R-0961] 

Consumer  Leasirtg 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  official  staff 
interpretation. 

SUMMARY:  The  Board  is  publishing 
revisions  to  the  official  staff 
commentary  to  Regulation  M,  which 


16054  Federal  Register  /  Vol.  62,  No.  65  /  Friday,  April  4.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  65  /  Friday.  April  4,  1997  /  Rules  and  Regulations  16055 


implements  the  Consimier  Leasing  Act. 
The  act  requires  lessors  to  provide 
imiform  cost  and  other  disclosures 
about  consumer  lease  transactions. 
Regulation  M  was  revised  in  September 
1996  under  the  Board's  Regulatory 
Planning  and  Review  program,  which 
calls  for  the  periodic  review  of  Board 
regulations.  The  commentary  applies 
and  interprets  the  requirements  of 
Regulation  M.  The  revisions  to  the 
conunentary  provide  guidance  on  the 
final  rule  issued  in  September  1996,  as 
amended  in  April  1997. 
DATES:  This  rule  is  effective  April  1, 
1997.  Compliance  is  optional  luitil 
October  1,  1997. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Kyung  H.  Cho-Miller  or  Obrea  Otey 
Poindexter,  Staff  Attorneys,  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  EXZ  20551, 
at  (202)  452-2412  or  452-3667.  For 
users  of  Telecommiuiications  Devices 
for  the  Deaf  (TDD)  only,  contact  Diane 
Jenkins,  at  (202)  452-3544. 

SUPPLEMENTARY  MFORHATION: 

L  Background 

The  Consumer  Leasing  Act  (CLA),  15 
U.S.C.  1667-1667e.  was  enacted  into 
law  in  1976  as  an  amendment  to  the 
Truth  in  Lending  Act  (TILA),  15  U.S.C. 
1601  et  seq.  The  CLA  is  implemented  by 
the  Board's  Regulation  M  (12  CFR  part 
213).  An  official  staff  commentary 
(Supplement  I-O^l  to  12  CFR  part  213) 
provides  guidance  to  lessors  in  applying 
the  regulation  to  specific  transactions. 
The  CIA  requires  lessors  to  provide 
consumers  with  uniform  cost  and  other 
disclosures  about  consumer  lease 
transactions.  The  act  generally  applies 
to  consumer  leases  of  personal  property 
in  which  the  contractual  obligation  does 
not  exceed  $25,000  and  has  a  term  of 
more  than  four  months.  An  automobile 
lease  is  the  most  common  type  of 
consiuner  lease  covered  by  the  act 

In  September  1996,  the  Board 
approved  a  final  rule  revising 
Regulation  M,  after  a  review  of  the 
regulation  and  consumer  leasing 
generally.  The  review  was  conducted 
under  the  Board's  Regulatory  Planning 
and  Review  Program,  which  calls  for  the 
periodic  review  of  Board  regulations 
with  four  goals  in  mind:  to  clarify  and 
simplify  regulatory  language;  to 
determine  whether  regulatory 
amendments  are  needed  to  address 
technological  and  other  developments; 
to  reduce  undue  regulatory  burden  on 
the  industry;  and  to  delete  obsolete 
provisions. 

The  September  1 996  final  rule 
includes  new  disclosures  to  supplement 


the  act's  requirements  (61  FR  52246, 
October  7,  1996).  The  major  changes 
primarily  affect  motor-vehicle  leasing. 
They  include  a  mathematical 
progression  on  how  scheduled 
payments  are  derived  (using  figures 
such  as  the  gross  capitalized  cost  of  a 
lease,  the  vehicle's  residual  value,  the 
amount  of  depreciation,  and  the  rent 
charge)  and  a  warning  statement  about 
charges  for  terminating  a  lease  early. 
General  changes  in  the  format  of  the 
disclosures  require  that  certain  lease 
disclosures  be  segregated  from  other 
information.  A  lessor  is  not  required  to 
disclose  the  cost  of  a  lease  expressed  as 
a  percentage  rate;  however,  if  a  rate  is 
disclosed  or  advertised,  a  special  notice 
must  accompany  the  rate  stating  that  it 
may  not  measure  the  overall  cost  of 
financing  the  lease.  Further,  a  rate  in  an 
advertisement  cannot  be  more 
prominent  than  any  other  Regulation  M 
disclosiue. 

The  fiiud  rule  also  revises  the 
advertising  rules  and  implements 
amendments  to  the  CLA  contained  in 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(Pub.  L.  103-325. 108  Stat.  2160);  those 
amendments  allow  a  toll-free  number  or 
a  print  advertisement  to  substitute  for 
certain  lease  disclosures  in  radio 
commercials  (which  was  expanded  in 
the  final  rule  to  television  commercials). 
The  CLA's  advertising  rules  were 
further  amended  and  streamlined  on 
September  30,  1996,  by  the  Economic 
Growth  and  Regulatory  Paperwork 
Reduction  Act  of  1996  (Pub.  L.  104-208, 
110  Stat.  3009).  The  Board  issued  a 
proposal  to  implement  those  changes. 
(62  FR  62,  January  2, 1997).  A  final  rule 
has  been  issued  with  a  mandatory 
compliance  date  of  October  1,  1997. 

The  Board  published  an  updated 
proposal  to  the  commentary  in  February 
1997  (62  FR  7361,  February  19. 1997). 
Comment  letters  were  received  from 
representatives  of  the  major  lease  trade 
associations,  state  agencies,  consumer 
representatives,  and  the  Federal  Trade 
Commission,  among  others.  The  final 
revisions  to  the  conunentary  include 
guidance  on  material  that  was  published 
for  comment  in  September  1995, 
incorporate  guidance  on  the  September 
1996  final  rule,  and  address  certain 
questions  raised  following  public 
review  of  the  final  rule,  incorporating 
many  suggestions  made  by  the 
commenters. 

n.  Diacuosion  of  Final  Rerisions 

The  following  discussion  covere  the 
revisions  to  the  Regulation  M 
commentary  section-by-section. 
Comments  that  have  been  revised  for 
further  clarity,  without  substantive 


change,  are  not  discussed.  Most  of  the 
discussion  focuses  on  new  comments 
and  significant  revisions  to  existing 
comments. 

Introduction 

Comments  1-3  and  1-6  are  deleted  as 
obsolete  or  unnecessary.  Comments  I-l. 
1-2, 1-4,  and  1-5  are  redesignated 
accordingly. 

Section  213.1 — Authority,  Scope. 
Purpose,  and  Enforcement 


Former 

New 

1-1  

1-2  

1-1. 

Deleted  as  unneces- 
sary (see  appendix 
C). 

Comment  1-1  is  revised  to  clarify 
persons  covered  by  the  regulation. 

Section  213.2 — Definitions 

2(a)  Definitions 


Former 


2(a)(2)-1  

2(a)(2)-2 

2(a)(4H 

2(a)(4>-2 

2(a)(4>-3 

2(a)(6>-1  

2(a)(6)-2 

2(a)(6)-3 

2(a)(6M 

2(a)(6)-5 

2(a)(6)-6 

2(a)(7)-1  

2(a)(8)-1  

2(a)(9)-1  

2(a)(l2)-1  — 

2(a)(l4)-l 

2(a)(14)-2 

2(a)(l4)-3and-4  

2(a)(14>-5 

2(a)(14>-6 

2(a)(15)-1  

2(a)(15)-2 

2(a)(15)-3 

2(a){17)-1  through -S 

2(a)(18h1  through -3 

2(b>-1  .- ^ 

2(b>-2 


New 


2(b)-1  and  -2;  indud- 

ing  text  from  former 

§21 3.2(a)(2). 
2(b)^. 
2(d>-1  new. 
2(h>-l;indudestext 

from  former 

§2132(a)(4). 
2(h)-«. 
2(h>-2. 
2(e)-1. 
2(e>-2. 
2(e)-3  new. 
2(e>-6. 

2(e>-4. 

2(e)-5  new;  indudes 

text  from  former 

§21 3.2(a)(3). 
2(e)-8. 
2(e)-7. 
2(g)-1. 
2(h>-3. 
2(jH. 
2(D-1. 
2(mH- 
2(m>-2. 
2(m>-3. 
2(mM. 

m-2. 

2(o)-2. 

2(o)-1 ;  indudes  text 
from  former 
§2132(a)(15). 

2(o)-3. 

Deleted  as  unneces- 
sary. 

Deleted  as  unneces- 
sary. 

Deleted  as  unneces- 
sary. 

3{a)(3)-1. 


2(b)    Advertisement 

Comment  2(b)-l ,  former  comment 
2(a)(2)-l,  is  revised  to  include  examples 


of  advertisements  formerly  in 
§  213.2(a)(2)  and  to  indicate  that  the 
term  "advertisement"  includes 
electronic  messages. 

2(d)    Closed-End  Lease 

Comment  2(d)-l  provides  general 
guidance  on  the  definition  of  a  "closed- 
end  lease." 

2(e)    Consumer  Lease 

Comment  2(e)-2,  former  comment 
2(a)(6)-2,  is  revised  to  clarify  that  leases 
with  penalties  for  not  continuing 
beyond  an  initial  four  months  are 
covered  under  the  regulation.  Comment 
2(e)-3  provides  guidance  on  the  total 
contractual  obligation  for  piuposes  of 
determining  whether  a  lease  is  covered 
under  the  regulation.  Comment  2(e)-5 
incorporates  former  §  213.2(a)(3),  the 
statutory  definition  of  agricultiual 
purpose  in  section  103(s)  of  the  TILA. 
Comment  2(e)-7,  former  comment 
2(a)(6)-6,  includes  an  additional 
example  of  a  lease  deemed  incidental  to 
a  service,  and  thus  not  covered  by  the 
regulation. 

2(f)    Gross  Capitalized  Cost 

Proposed  conunent  2(f)-l  has  been 
deleted  as  unnecessary. 

2(h)     Lessor 

Comment  2(h)-l ,  former  comment 
2(a)(4)-l,  is  revised  to  include  the 
definition  of  the  phrase  "arrange  for 
leasing  of  personal  property"  in  former 
§  213.2(a)(4). 

2(m)    Realized  Value 

Comment  2(m)-l  has  been  revised  for 
acciuacy  to  add  a  reference  to  the 
adjusted  lease  balance. 

Based  on  comment,  comment  2(m)-2 
has  been  revised  to  add  fair  market 
value  to  the  second  sentence  so  as  not 
to  exclude  the  use  of  this  method  of 
determining  the  realized  value,  if 
appropriate,  where  the  leased  property 
is  sold. 

Comment  2(m)-3  provides  guidance 
for  determining  the  realized  value, 
combining  former  conunents  2(a)(14)-3 
and  -4.  Based  on  conunent,  to  more 
closely  track  the  language  of  the  former 
comments,  the  comment  has  been 
revised  from  the  proposal.  The  second 
and  third  sentences  of  former  comment 
2(a)(14)-4  are  deleted  as  unnecessary. 

2(o)    Security  Interest  and  Security 

Comment  2(o)-2,  former  comment 
2(a)(15)-2,  is  revised  to  include 
examples  of  a  seciuity  interest  formerly 
in§213.2(a)(l5). 

Questions  have  arisen  about  whether 
interest  that  accrues  on  a  security 
deposit  is  a  security  interest  for 


purposes  of  this  regulation  and  thus 

required  to  be  disclosed  luider 

§  213.4(r).  Under  Regulation  M,  whether 

or  not  a  security  deposit  is  a  security 

interest  imder  state  or  other  applicable 

law,  a  deposit  disclosed  under 

§  213.4(b)  is  not  disclosed  under 

§  213.4(r).  Interest  on  a  security  deposit, 

however,  is  disclosable  under  §  213.4(r) 

if  it  is  considered  a  security  interest 

imder  state  or  other  applicable  law. 

Section  213.3 — General  Disclosure 
Requirements 

3(a)    General  Requirements 


Former 

New 

4(a)-1  

4(a)-2 

4(a)-3 

4(a)-4 

4(a)-5 

4(a){1H 

4(a)(1>-2 

4(a)(2>-l 

4(a)(2)-2 

4(a)(2)-3 

4(a)(2)-4 

4(a)(2>-5 

4(a)(4)-1  

4(a)(4)-2 

4(b)-1  

4(cH  

4(d)-1  through  -5  

4(d)-6  

4(e)-1  and  -2 

3(a)-1. 

Moved  to  §213.3(f). 

3(a)(1H. 

3(aM. 

Deleted  as  unneces- 
sary. 

3(a)-2  and  -3. 

Deleted  as  unneces- 
sary. 

4(bH. 

3(a)(1)-2. 

3(a)(1)-3  new. 

3(a)(1)-4. 

Deleted  as  unneces- 
sary. 

3(a)(1)-5. 

3{a)(2>-l  through  -3 
new. 

Deleted  as  unneces- 
sary, see  revised 
§213.3(a)(4). 

Deleted  as  unneces- 
sary, see  revised 
§213.3(a)(4). 

3<bH. 

3{cH. 

3(d)(1)-1  through  -5. 

Deleted  as  unneces- 
sary. 

3(e>-l  and  -2. 

3(e)-3  new;  text  from 
footnote  1  of  former 
regulation. 

3(a)    General  Requirements 

Comment  3(a}-l,  former  comment 
4(a)-l ,  is  revised  to  clarify  that  leasing 
disclosures  must  reflect  the  terms  of  the 
legal  obligation. 

Comment  3(a)-4,  former  comment 
4(a)— 4,  is  revised  to  provide  guidance  on 
disclosing  a  prior  lease  or  credit  balance 
added  to  a  lease  transaction. 
Commenters  also  asked  the  Board  to 
clarify  that  where  a  prior  lease  or  credit 
balance  is  rolled  into  a  lease  and  the 
transaction  is  disclosed  as  a  single  lease. 
Regulation  M  disclosures  (not 
Regulation  Z)  are  required.  Based  on 
comment  and  further  analysis,  language 
has  been  added  to  indicate  that 
Regulation  M  disclosures  are  required 
where  a  lease  transaction  includes 
incidental  services  or  when  a  prior  lease 


or  credit  balance  is  part  of  a  single  lease 
transaction.  Accordingly,  the 
illustrations  have  been  revised.  • 

3(a)(1)    Form  of  Disclosures 

Comment  3(a)(l)-3,  which  provides 
guidance  on  disclosing  the  lessor's 
address,  is  adopted  substantially  as 
proposed.  Some  commenters  expressed 
concern  that  requiring  the  disclosure  of 
the  lessor's  name  only  would  not 
adequately  identify  the  lessor.  A  lessor 
may  add  an  address  or  other 
information  such  as  a  telephone  number 
to  the  identification. 

Comment  3(a)(l)-5,  former  comment 
4(a)(2)-5,  is  revised  to  provide  guidance 
on  ways  in  which  lessors  may 
demonstrate  compliance  with  the 
requirement  that  lessees  receive 
disclosures  prior  to  becoming  obligated 
on  the  lease  transaction. 

3(a)(2)    Segregation  of  Certain 
Disclosures 

Comment  3(a)(2)-l  provides  general 
guidance  on  the  location  of  the 
segregated  disclosures  referenced  in 
§  213.3(a)(2).  Comment  3(a)(2)-2  restates 
the  general  rule  on  including  additional 
information  among  the  segregated 
disclosures  referenced  in  §  213.3(a)(2). 
Comment  3(a)(2)-3  provides  a  cross- 
reference  to  the  commentary  to 
appendix  A  which  provides  guidance 
on  designing  lease  forms  that  are 
substantially  similar  to  the  regulation's 
model  forms. 

3(b)    Additional  Information; 
Nonsegregated  Disclosures 

Comment  3(b>-l,  former  comment 
4(b)— 1,  on  state  law  disclosures  is 
revised  to  add  clarifying  language;  the 
second  sentence  has  been  deleted  as 
unnecessary. 

3(d)    Use  of  Estimates 

Comment  3(d)(l)-4,  former  comment 
4(d)— 4,  is  revised  to  provide  that  in 
disclosing  the  estimate  of  the  value  of 
leased  property  at  termination  of  an 
open-end  lease,  a  lessor  must  indicate 
whether  the  retail  or  wholesale  value  is 
used.  This  provision  was  previously 
contained  in  Regulation  M  in  the 
instructions  to  the  model  forms.  In 
addition,  the  reference  to  "intention" 
has  been  deleted  as  not  helpful. 

3(e)    Effect  of  Subsequent  Occurrence 

Comment  3(e)-3  incorporates  the  first 
sentence  of  footnote  1  of  the  former 
regulation. 

Section  213.4 — Content  of  Disclosures 


Former 


New 


4(a)-1  new. 
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Former 


4(g)-t  ... 
4<g)-2... 

4(g)<1)-1 
4(g)(2)-i 
4(g)(2)-2 

4(g)(2)-3 


4(8)(3)-1 
4(g)(3)-2 


4(9)(4)-1 
4(qM5)-1 
4(o)(5>-2 

4<g)(5)-3 
4(fl)<5H4 


4<g)(6>-1  

4<g)(6)-2 

4(g)(7)-l  through  -3 

4{g)(8>-1  

4<g)(9)-1  

4(g)(10)-1  through  -5 
4(g)(11)-1  through -3 

4<gM12>-1  

4(g)(12)-2 

4<g)(12)-3 

4<g)(14)-1  and  -2  ..... 

4<g)(i4)-3 ™ 

4(g)(i5)-i 

4(g)(15)-2 

4(g)(15^3 

4(g)(i5H« 

4(g)(15>-5 

4(g)(15)-6 


Deleted  as  unneces- 
sary. 

3<a)(1)-2and-3: 
ctate  requirement 
moved  to 
§213.3(a)(1). 

Deleted  as  unneces- 
sary. 

Deleted  as  unneces- 
sary. 

4(b)-'>  (cross  ref- 
ererwes  former 
comment  2(b)-2). 

Deleted. 

4(b)-^  new  (irxxx- 
porated  from  the  irv 
structions  to  tt>e 
model  form  in 
former  apperxix  C- 
2). 

4<b>-3  through -6 
new. 

Deleted  as  unneces- 
sary. 

4(c>-1 ;  reference  to 
open-erxj  lease  de." 
leted. 

deleted. 

4(d)-1  and  -2. 

Deleted  as  unneces- 
sary, see 
§21 3.3(a)(2). 

4<d)-3  new. 

4(dM- 
4(d>-5. 
4(d)-6  new. 
4(e)-1  new. 
4(f)-1  new. 
4<f)(1)-1  and -2  new. 
4(f)(8)-1  new. 

4(o>-i  "«»• 

4(0)-2. 

4(o)-3. 

4<p)-1  through  -3. 

4{hH. 
4(r)-1. 

4(q>-1  through  -6. 

4(i>-1  through  -3. 

4(i>-4  arxl  -5  new. 

4(g)(l)-4. 

4(g)(1)-5. 

4(g)(1H- 

4(g)(l>-2  new. 

4<g)(1)-3new. 

4(j>-1  new. 

4(1)-1  and  -2. 

4(l>-3new. 

4(I>-4. 

4(m)-l  and  -2  new. 

4(m)(2)-1. 

Deleted. 

4(m)(1)-1  new. 

Deleted. 

4(m){2)-2. 

Deleted. 

4(m)(2)-3. 

4(n)-i  new. 

4<s)-i  new. 


4(a)    Description  of  Property 

Comment  4(a)-l  clarifies  that  the 
description  of  leased  property  cannot  be 
among  the  segregated  disclosures. 


4(b)    Total  Amount  Due  at  Lease 
Signing  or  Delivery 

A  number  of  commenters,  including 
consumer  and  leasing  representatives, 
urged  the  Board  to  amend  the 
transaction  disclosures  to  require 
amounts  due  at  delivery,  if  delivery 
occurs  after  consiunmation,  to  be 
included  in  the  amount  due  at  lease 
signing  disclosure.  The  Economic 
Growth  and  Regulatory  Paperwork 
Reduction  Act  of  1996  revised  the 
advertising  disclosure  of  the  total 
amount  due  at  lease  signing  to  add 
amounts  due  at  delivery,  if  delivery 
occurs  after  consiunmation.  The 
regulation  has  been  revised  accordingly 
to  parallel  the  changes  that  the  Congress 
made  to  the  advertising  disclosure. 
Conunent  4(b)-2  incorporates  a 
definition  of  "capitalized  cost 
reduction"  fiom  the  instructions  in 
former  appendix  O-l  of  the  regulation. 
Comment  4(b)-3  provides  guidance  on 
the  disclosure  of  negative  net  trade-in 
allowances  where  the  amount  owed  on 
a  prior  credit  or  lease  balance  exceeds 
an  agreed-upon  trade-in  value. 
Ckimment  4(b)— 4  clarifies  that  a  rebate  is 
included  in  the  itemization  under  this 
section  only  when  it  is  used  to  reduce 
an  amount  due  at  lease  signing  or 
delivery.  Comment  4(b)-5  clarifies  that 
where  the  balance  sheet  method  is 
required,  in  motor-vehicle  leases,  the 
totals  in  each  column  must  equal  one 
another. 

4(c)    Payment  Schedule  and  Total 
Amoimt  of  Periodic  Payments 

Comment  4(c)-l  provides  guidance  in 
disclosing  periodic  payments. 
Commenters  asked  for  guidance  on 
whether  all  periodic  payments  required 
to  be  paid  imder  a  lease,  for  example  an 
annually  assessed  tax,  must  be  disclosed 
under  §  213.4(c).  To  facilitate 
compliance,  only  payments  made  at 
regular  intervals  and  generally  derived 
from  capitalized  and  amortized 
amounts,  rent,  and  amounts  that  are 
collected  by  the  lessor  at  the  same 
interval(s)  must  be  disclosed  under 
§  213.4(c).  Based  on  comment  and 
further  analysis,  the  comment  has  been 
revised  to  clarify  what  payments  should 
be  included  in  the  payment  schedule 
and  total  amount  of  periodic  payments. 

4(d)    Other  Charges 

(Comment  4(d)-l ,  former  comment 
4(g)(5)-l,  is  revised  to  provide 
flexibility  in  making  the  "other  charges" 
disclosiue.  Comment  4(d)-3  clarifies 
that  third-party  charges  are  not 
disclosed  under  §  213.4(d).  Ck)nuzient 
4(d)-6  provides  guidance  on  the 


disclosiuv  of  optional  "disposition" 
fees. 

4(e)    Total  of  Payments 

Ck>mment  4(e)-l  explains  the 
additional  statement  in  the  total  of 
payments  disclosiue  for  open-end 
leases. 

4(f)    Payment  dlalcidation 

Comment  4(f)-l  clarifies  that  lessors 
should  look  to  state  or  other  applicable 
law  in  determining  whether  the  leased 
property  is  a  motor  vehicle. 

4(f)(1)    Gross  Capitalized  Cost 

C]onmient  4(0(1)-1  provides  guidance 
on  disclosing  the  agreed-upon  value  of 
a  leased  motor  vehicle. 

Comment  4(f)(l)-2  addresses  the 
itemization  of  the  gross  capitalized  cost. 
A  few  conunenters  suggested  that 
lessors  that  provide  an  itemization  as  a 
matter  of  course  be  allowed  to  include 
the  itemization  among  the  segregated 
disclosures.  Given  that  some 
itemizations  may  be  lengthy,  an 
itemization  may  not  be  included  in  the 
segregated  disclosures  so  as  not  to 
distract  from  other  information. 

4(0(2)    Capitalized  Cost  Reduction 

Comment  4(f)(2)-l  provides  guidance 
on  the  amounts  not  included  in  the 
capitalized  cost  reduction  disclosiue. 

4(f)(8)    Lease  Term 

Comment  4(f)(8)-l  clarifies  the 
meaning  of  the  phrase  "lease  term" 
referenced  under  §  213.4(f)(8). 

4(g)    Early  Termination 

Ck)mment  4(g)(l)-2  provides  guidance 
on  disclosing  the  method  used  to 
determine  the  amount  of  an  early 
termination  charge.  Comment  4(g)(l)-3 
provides  guidance  on  the  timing  for 
disclosing  a  written  explanation  of  the 
method  used  to  calculate  the  adjusted 
lease  balance. 

4(h)    Maintenance  Responsibilities 

Conunent  4(h)-l  has  been  revised  for 
clarity,  based  on  conunent.  Proposed 
conunent  4(h)-2,  regarding  the 
disclosure  of  excess  mileage  charges,  is 
deleted  as  unnecessary. 

4(i)    Purchase  Option 

Several  commenters  on  the  September 
1995  proposal  requested  clarification  on 
whether  lessors  are  allowed  to  disclose 
a  purchase-option  fee  (and  other  fees 
and  taxes  applicable  to  the  purchase 
option)  separately  from  the  purchase- 
option  price.  (Comments  4(i)-3  and  -4, 
former  comment  4(g)(ll)-3,  are  revised 
to  allow  lessors  flexibility  in  disclosing 
fees  associated  with  a  purchase-option 
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price.  Further,  with  the  September  1996 
final  rule  regarding  the  disclosiue 
format,  and  since  a  lessee  is  not 
obligated  to  purchase  the  leased 
property,  the  purchase-option  fee  and 
any  other  fee  associated  with  exercising 
the  purchase  option  must  be  disclosed 
under  §  213.4(i)  and  not  §  213.4(d). 

Comment  4(i)-5  provides  guidance  on 
disclosing  the  price  of  a  purchase  option 
in  a  "fair  market  value"  lease.  Based  on 
comment,  the  comment  has  been 
revised  to  indicate  that  the  independent 
source  must  be  readily  available. 

4(j)    Statement  Referencing 
Nonsegregated  Disclosures 

Comment  4(j)-l  clarifies  that 
inapplicable  information  may  be  deleted 
&t>m  the  §  213.4(j)  disclosure,  which 
references  and  alerts  consumers  to  read 
CLA  required  disclosures  not  included 
among  the  segregated  disclosures. 

40)    Right  of  Appraisal 

Conunent  4(l)-2,  former  comment 
4(g)(14}-2.  is  revised  to  provide  that  a 
lessor  must  indicate  whether  an 
appraisal  will  be  based  on  the  wholesale 
or  retail  value.  This  provision  was 
contained  in  the  former  regulation  in 
the  instructions  to  the  model  forms. 

4(m)    Liability  at  End  of  Lease  Term 
Based  on  Estimated  Value 

The  regulation  reformats  §  213.4(m), 
former  §  213.4(g)(15),  for  clarity.  The 
commentary  has  been  similarly 
reformatted. 

(Domment  4(m)-2  clarifies  that  under 
section  183(a)  of  the  CLA  lessors  must 
pay  the  lessees'  attorney's  fees. 

4(n)    Fees  and  Taxes 

Comment  4(n)-l  provides  guidance 
on  the  treatment  of  certain  taxes, 
including  taxes  disclosed  under 
§  213.4(n)  and  elsewhere. 

4(o)    Insurance 

Ck)mment  4(o)-l  clarifies  that 
§  213.4(o)  applies  to  voluntary  and 
required  insiuance  provided  in 
connection  with  a  lease  transaction. 
Conunent  4(o)-3,  former  comment 
4(g)(6)-2,  is  revised  to  provide 
additional  guidance  on  the  disclosure  of 
mechanical  breakdown  protection  and, 
based  on  comments,  other  products, 
(such  as  guaranteed  automobile 
protection)  as  insurance  under 
§  213.4(o). 

4(p)    Warranties  or  Guarantees 

dkjounent  4(p)-l,  former  comment 
4(g)(7)-l,  is  revised  to  provide  further 
guidance  on  identifying  warranties 
under  §  213.4(p)  when  a  lessor  provides 
a  list  that  includes  warranties  not 
available  to  the  lessee. 


4(s)    Limitation  on  Rate  Information 

Comment  4(8)-l  clarifies  that  a  lease 
rate  may  not  be  included  among  the 
segregated  disclosures  referenced  in 
§  213.3(a)(2). 

Section  213.5 — Renegotiations, 
Extensions,  and  Assumptions 

Section  213.5,  formerly  §  213.4(h). 
contains  the  disclosure  rules  governing 
leases  that  are  renegotiated,  extended,  or 
assumed.  Many  of  the  commentary 
provisions  have  been  moved  to  the 
regulation.  For  example,  the  definitions 
of  a  renegotiation  and  an  extension  have 
been  included  in  the  regulation. 


Former 

New 

4(h)-1  

4(h)-2 „ 

4(h>-^ „ 

4(h)-4 

4(h)-5 

4(h)-e - 

4(h)-7  

4{h)-8  

4(h>-9  .,.. 

5-1. 

First  sentence  moved 
to§213.5{a);sec- 
orxJ  sentence  de- 
leted; third  sen- 
tence moved  to  5- 
1. 

Moved  to  §21 3.5(d). 

Moved  to  §21 3.5(b). 

5(bH- 

5(b)-2  new. 

Deleted  as  unneces- 
sary. 

Moved  to 
§21 3.5(d)(6). 

Movedto 
§21 3.5(d)(2). 

Moved  to  §213.5(0. 

5(b)    Extension 

Ck>mment  5(b)-l,  former  comment 
4(h)-5,  is  revised  to  clarify  the 
cinnunstances  in  which  disclosures  are 
required  when  a  consiuner  lease  is 
extended  on  a  month-to-month  basis  for 
more  than  six  months.  This  comment 
and  comment  5(b)-2  incorporate  into 
the  commentary  longstanding  Board 
interpretations  that  were  originally 
issued  when  leasing  provisions  were 
contained  in  Regidation  Z  (Truth  in 
Lending)  prior  to  1982. 

Section  213.7 — Advertising 


Former 

New 

5(a)-1  

5(a)-2 — 

5(b)-1  and  2 

7(a)-1. 
7(a)-2. 
7(c)-1  and  2. 

5(c)-1  

5(c>-2 

9\u/^  1    ■■>■■■*»•■■•■>•■•■••■•■ 

7(bH1. 
7(b)(1>-1  and -2 

new. 
7(b)(2)-1  new. 

7(d)(lH. 
7(d)(2)-1  new. 
7(e)-1  new. 
7(0(i)-i  through  -* 
new. 

The  CLA  advertising  provisions  were 
amended  on  September  30, 1996  by  the 


Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996. 

7(b)    C^ear  and  Ck)nspicuous  Standard 

Comment  7(b)-l  provides  guidance 
on  the  clear  and  conspicuous  standard. 
A  conunent  in  the  September  1995 
proposal  provided  that  lease  disclosiues 
must  appear  on  a  television  screen  for 
at  least  five  seconds.  The  conunent  was 
not  meant  to  provide  a  safe  harbor,  as 
five  seconds  is  inadequate  as  a  test  for 
determining  full  compliance  with  the 
clear  and  conspicuous  standard.  The 
comment  has  been  deleted. 

7(b)(1)    Amount  Due  at  Lease  Signing 
or  Delivery 

Comment  7(bKl)-l  clarifies  that  an 
itemization  of  the  amoimt  due  at  lease 
signing  or  delivery  is  not  required  under 
§  213.7(d)(2).  Conunent  7(bKl>-2 
provides  general  guidance  on  the 
prominence  rule  in  §  213.7(b)(1). 

7(b)(2)    Advertisement  of  a  Lease  Rate 

(Comment  7(b)(2)-l  provides  guidance 
on  the  location  of  the  statement  that 
must  accompany  any  ]>ercentage  rate 
stated  in  an  advertisement 

7(d)    Advertisement  of  Terms  that 
Require  Additional  Disclosiue 

7(d)(1)    Triggering  Terms 

Comment  7(d)(l)-l,  former  comment 
5(c)-2,  is  revised  to  provide  guidance 
for  disclosing  examples  of  a  typical 
lease.  The  last  sentence  of  the  proposed 
comment  has  been  deleted  as 
unnecessary.  > 

7(d)(2)    Additional  Terms 

(Commenters  requested  clarification 
on  how  third-party  fees  that  vary  by 
jurisdiction  such  as  taxes,  licenses,  and 
registration  fees  should  be  reflected  in 
the  disclosure  of  the  total  amount  due 
at  lease  signing  or  delivery  under 
§  213.7(d)(2)(ii).  Comment  7(d)(2)-l 
clarifies  that  lessors  have  flexibility  in 
disclosing  such  fees. 

7(e)    Alternative  Disclosures — 
Merchandise  Tags 

Conunent  7(e)-l  provides  general 
guidance  on  disclosing  multiple-item 
leases  with  merchandise  tags. 

7(f)    Alternative  Disclosures — 
Television  or  Radio  Advertisements 

7(f)(1)    Toll-free  Number  or  Print 
Advertisement 

(Comment  7(f)(l)-l  clarifies  that  a 
newspaper  circulated  nationally  may 
qualify  as  a  publication  in  general 
cimUation  in  the  communify  served  by 
the  media  station.  Comment  7(f)(l)-2 
provides  guidance  on  establishing  a 
number  for  consumers  to  call  for 
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disclosure  information.  Comment 
7(0(1  )-3  provides  guidance  on  the  use 
of  a  multi-function  toll-free  number  to 
provide  disclosures.  Comment  7(f)(1)— 4 
provides  general  guidance  on  the 
statement  that  must  accompany  a  toll- 
free  number  instructing  consumers  to 
call  the  number  for  details  about  costs 
and  terms. 

Section  213.8 — Record  Retention 


Fonner 

^1 

6-1   

8-1. 

Section  213.8  of  the  regulation  was 
formerly  §213.6. 

Section  213.9 — Relations  to  State  Laws. 

Section  213.9  of  the  regulation 
combines  and  simplifies  former  §§  213.7 
and  213.8.  The  conmients  to  these 
sections,  as  well  as  references  in  former 
appendices  A  and  B,  have  been  deleted 
as  imnecessary. 

Comment  9-1  has  been  added  to 
include  the  states  that  are  exempt  from 
Regulation  M — Maine  and  Oklahoma. 

Appendix  A  Model  Forms 


Former 

NMV 

G-1  .. 
C-2  .. 

A-1,  A-2. 
Deleted. 

C-«.. 

A-3;  ctosed-end  deft- 
nition  moved  to 
§21 3.2(d) 

A-4. 

Under  the  final  rule,  the  model  forms 
are  moved  from  appendix  C  to  appendix 
A.  Former  comment  app.  C-2  is  deleted 
as  unnecessary.  Minor  revisions  are 
made  to  other  comments  in  this 
appendix.  For  example,  conunent  app. 
A-1 ,  former  conunent  C-1 ,  is  revised  to 
indicate  that  changes  to  the  headings, 
format,  and  the  content  of  the  segregated 
disclosures  should  be  minimal.  Also  the 
definition  of  a  closed-end  lease  in 
comment  app.  C-3  is  deleted  because  a 
definition  has  been  added  in  the 
regulation. 

List  of  Subiects  in  12  CFR  Part  213 

Advertising,  Federal  Reserve  System, 
Reporting  and  recordkeeping 
requirements.  Truth  in  landing. 

For  the  reasons  set  forth  in  the 
preamble,  12  CFR  part  213  is  amended 
as  follows: 

PART  213— CONSUMER  LEASING 
(REGULATION  M) 

1.  The  authority  citation  for  part  213 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1604. 


2.  Supplement  I  to  Part  213 — Official 
Staff  Commentary  to  Regulation  M  is 
revised  to  read  as  follows: 

SUPPLEMENT  I  TO  PART  213— 
OFFICIAL  STAFF  COMMENTARY  TO 
REGULATION  M 

Introduction 

1.  Official  status.  The  commentary  in 
Supplement  I  is  the  vehicle  by  which  the 
Division  of  Consumer  and  Community 
AfCurs  of  the  Federal  Reserve  Board  issues 
official  staff  interpretations  of  Regulation  M 
(12  CFR  part  213).  Good  faith  compliance 
with  this  commentary  affords  protection  from 
liability  under  section  130(f)  of  the  Truth  in 
Lending  Act  (15  U.S.C.  1640(f)).  Section 
130(0  protects  lessors  from  civil  liability  for 
any  act  done  or  omitted  in  good  feith  in 
conformity  with  any  interpretation  issued  by 
a  duly  authorized  official  or  employee  of  the 
Federal  Reserve  System. 

2.  Procedures  for  requesting 
interpretations.  Under  appendix  C  of 
Regulation  M,  anyone  may  request  an  official 
staff  interpretation.  Interpretations  that  are 
adopted  will  be  incorporated  in  ihxs 
commentary  following  publication  in  the 
Federal  Register.  No  official  staff 
interpretations  are  expected  to  be  issued 
other  than  by  means  of  this  commentary. 

3.  Comment  designations.  Each  comment 
in  the  conmientary  is  identified  by  a  number 
and  the  regulatory  section  or  paragraph  that 
it  interprets.  The  comments  are  designated 
with  as  much  specificity  as  p>ossible 
according  to  the  particular  regulatory 
provision  addressed.  For  example,  some  of 
the  comments  to  §  213.4(f)  are  further 
divided  by  subparagraph,  such  as  comment 
4(f)(l)-l  and  comment  4(f)(2)-l.  In  other 
cases,  comments  have  more  general 
application  and  are  designated,  for  example, 
as  comment  4(a)-l.  This  introduction  may  be 
cited  as  comments  I-l  through  1—4.  An 
appendix  may  be  cited  as  conmient  app.  A- 
1. 

4.  Illustrations.  Lists  that  appear  in  the 
commentary  may  be  exhaustive  or 
illustrative;  the  appropriate  construction 
should  be  clear  from  the  context.  Illustrative 
lists  are  introduced  by  phrases  such  as 
"including."  "such  as,"  "to  illustrate,"  and 
"for  example." 

Section  213.1 — Authority,  Scope,  Purpose, 
and  Enforcement 

1.  Foreign  applicability.  Regulation  M 
applies  to  all  persons  (including  branches  of 
foreign  banks  or  leasing  companies  located  in 
the  United  States)  that  offer  consumer  leases 
to  residents  of  any  state  (including  foreign 
nationals)  as  defined  In  $  213. 2(p).  The 
regulation  does  not  apply  to  a  foreign  branch 
of  a  U.S.  bank  or  to  a  leasing  comfkany 
leasing  to  a  U.S.  citizen  residing  or  visiting 
abroad  or  to  a  foreign  national  abroad. 

Section  213.2 — Definitions 

2(b)    Advertisement 

1.  Coverage.  The  term  advertisement 
includes  messages  inviting,  offering,  or 
otherwise  generally  announcing  to 
prospacUve  customers  the  availability  of 


consumer  leases,  whether  in  visual,  oral, 
print  or  electronic  media.  Examples  include: 

i.  Messages  in  newspapers,  magazines, 
leaflets,  catalogs,  and  fliers. 

ii.  Messages  on  radio,  television,  and 
public  address  systems. 

iii.  Direct  mail  literature. 

iv.  Printed  material  on  any  interior  or 
exterior  sign  or  display,  in  any  window 
display,  in  any  point-of-transaction  literature 
or  price  tag  that  is  delivered  or  made 
available  to  a  lessee  or  prospective  lessee  in 
any  manner  whatsoever. 

v.  Telephone  solicitations. 

vi.  On-line  messages,  such  as  those.on  the 
Internet. 

2.  Exclusions.  The  term  does  not  apply  to 
the  following: 

i.  Direct  personal  contacts,  including 
follow-up  letten,  cost  estimates  for 
individual  lessees,  or  oral  or  written 
communications  relating  to  the  negotiation  of 
a  specific  transaction. 

ii.  Informational  material  distributed  only 
to  businesses. 

iii.  Notices  required  by  federal  or  state  law, 
if  the  law  mandates  that  sp>ecific  information 
be  displayed  and  only  the  mandated 
information  is  included  in  the  notice. 

iv.  News  articles  controlled  by  the  news 
medium. 

V.  Market  research  or  educational  materials 
that  do  not  solicit  business. 

3.  Persons  covered.  See  the  commentary  to 
§  213.7(a). 

2(d)    Closed-End  Lease 

1.  General.  In  closed-end  leases,  sometimes 
referred  to  as  "walk-away"  leases,  the  lessee 
is  not  responsible  for  the  residual  value  of 
the  leased  property  at  the  end  of  the  lease 
term. 

2(e)    Consumer  lease 

1.  Primary  purposes.  A  lessor  must 
determine  in  each  case  if  the  leased  property 
will  be  used  primarily  for  personal,  family, 
or  household  purposes.  If  a  question  exists  as 
to  the  primary  purpose  for  a  lease,  the  fact 
that  a  lessor  gives  disclosures  is  not 
controlling  on  the  question  of  whether  the 
transaction  is  covered.  The  primary  purpose 
of  a  lease  is  determined  before  or  at 
consummation  and  a  lessor  need  not  provide 
Regulation  M  disclosures  where  there  is  a 
subsequent  change  in  the  primary  use. 

2.  Period  of  time.  To  be  a  consumer  lease, 
the  initial  term  of  the  lease  must  be  more 
than  four  months.  Thus,  a  lease  of  personal 
property  for  four  months,  three  months  or  on 
a  month-to-month  or  week-to-week  basis 
(even  though  the  lease  actually  extends 
beyond  four  months)  is  not  a  consumer  lease 
and  is  not  subject  to  the  disclosure 
requirements  of  the  regulation.  However,  a 
lease  that  imposes  a  penalty  for  not 
continuing  the  lease  beyond  four  months  is 
considered  to  have  a  term  of  more  than  four 
months.  To  illustrate: 

i.  A  three-month  lease  extended  on  a 
month-to-month  basis  and  terminated  after 
one  year  is  not  subiect  to  the  regulation. 

ii.  A  month-to-month  lease  with  a  penalty, 
such  as  the  forfeiture  of  a  security  deposit  for 
terminating  before  one  year,  is  subject  to  the 
regulation. 
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3.  Total  contractual  obligation.  The  total 
contractual  obligation  is  not  necessarily  the 
same  as  the  total  of  payments  disclosed 
under  $  213.4(e).  The  total  contractual 
obligation  includes  nonrefundable  amounts  a 
lessee  is  contractually  obligated  to  pay  to  the 
lessor,  but  excludes  items  such  as: 

i.  Residual  value  amounts  or  purchase- 
option  prices; 

ii.  Amounts  collected  by  the  lessor  but 
paid  to  a  third  party,  such  as  taxes,  licenses, 
and  registration  fees. 

4.  Credit  sale.  The  regulation  does  not 
cover  a  lease  that  meets  the  definition  of  a 
credit  sale  in  Regulation  Z,  12  CFR 
226.2(a)(16),  which  is  defined,  in  part,  as  a 
bailment  or  lease  (unless  terminable  without 
penalty  at  any  time  by  the  consumer)  under 
which  the  consumer 

i.  Agrees  to  pay  as  compensation  for  use  a 
sum  substantially  equivalent  to,  or  in  excess 
of,  the  total  value  of  the  property  and 
services  involved;  and 

ii.  Will  become  (or  has  the  option  to 
become),  for  no  additional  consideration  or 
for  nominal  consideration,  the  owner  of  the 
property  upon  compliance  with  the 
agreement 

5.  Agricultural  purpose.  Agricultural 
purpose  means  a  purpose  related  to  the 
production,  harvest,  exhibition,  marketing, 
transportation,  processing,  or  manufacture  of 
agricultural  products  by  a  natural  person 
who  cultivates,  plants,  propagates,  or 
nurtures  those  agricultural  products, 
including  but  not  limited  to  the  acquisition 
of  p>ersonal  property  and  services  used 
primarily  in  farming.  Agricultural  products 
include  horticultural,  viticultural,  and  dairy 
products,  livestock,  wildUfe,  poultry,  bees, 
forest  products,  fish  and  shellfish,  and  any 
products  thereof,  including  processed  and 
manufactiued  products,  and  any  and  all 
products  raised  or  produced  on  forms  and 
any  processed  or  manufoctured  products 
thereof. 

6.  Organijation  or  other  entity.  A  consumn 
lease  does  not  include  a  lease  made  to  an 
organization  such  as  a  corporation  or  a 
government  agency  or  instrumentality.  Such 

a  lease  is  not  covered  by  the  regulation  even 
if  the  leased  property  is  used  (by  an 
employee,  for  example)  primarily  for 
personal,  fomily  or  household  purposes,  or  is 
guaranteed  by  or  subsequently  assigned  to  a 
natural  person. 

7.  Leases  of  personal  property  incidental  to 
a  service.  The  following  leases  of  personal 
property  are  deemed  incidental  to  a  service 
and  thus  are  not  subject  to  the  regulation: 

i.  Home  entertainment  systems  requiring 
the  consumer  to  lease  equipment  that  enables 
a  television  to  receive  the  transmitted 
programming. 

ii.  Security  alarm  systems  requiring  the 
installation  of  leased  equipment  intended  to 
monitor  unlawful  entries  into  a  home  and  in 
some  cases  to  provide  fire  protection. 

iii.  Propane  gas  service  where  the 
consumer  must  lease  a  propane  tank  to 
receive  the  service. 

8.  Safe  deposit  boxes.  The  lease  of  a  safe 
deposit  box  is  not  a  consumer  lease  under 
S  213.2(e). 


2(g) 

1.  Guarantors.  Ctiarantors  are  not  lessees 
for  purposes  of  the  r^ulation. 

2(h)    Lessor 

1.  AirangBTofa  lease.  To  "airange"  for  the 
lease  of  personal  property  means  to  provide 
or  offer  to  provide  a  lease  that  is  or  will  be 
extended  by  another  person  under  a  business 
or  other  relationship  pursuant  to  which  the 
{lerson  arranging  the  lease  (a)  receives  or  will 
receive  a  fee,  compensation,  or  other 
consideration  for  the  service  or  (b)  has 
knowledge  of  the  lease  terms  and  participates 
in  the  preparation  of  the  contract  dociunents 
required  in  coimection  with  the  lease.  To 
illustrate: 

i.  An  automobile  dealer  who,  punuant  to 
a  business  relationship,  completes  the 
necessary  lease  agreement  before  forwarding 
it  for  execution  to  the  leasing  company  (to 
whom  the  obligation  is  payable  on  its  foce) 
is  "arranging"  for  the  lease. 

iL  An  automobile  dealer  who,  without 
receiving  a  flee  for  the  service,  refers  a 
customer  to  a  leasing  company  that  will 
prepkare  all  relevant  contract  dociunents  is 
not  "arranging"  for  the  lease. 

2.  Consideration.  The  term  "other 
consideration"  as  used  in  comment  2(h)-l 
refers  to  an  actual  payment  corresponding  to 
a  fise  or  similar  compensation  and  not  to 
intangible  benefits,  such  as  the  advantage  of 
increased  business,  which  may  flow  from  the 
relationship  between  the  parties. 

3.  Assignees.  An  assignee  may  be  a  lessor 
for  purposes  of  the  regulation  in 
cimmistancss  where  the  assignee  has 
substantial  involvement  in  the  lease 
transaction.  See  cf.  Ford  Motor  Credit  Co.  v. 
Cenance,  452  U.S.  155  (1981)  (held  that  an 
assignee  was  a  creditor  for  purposes  of  the 
pre- 1980  Truth  in  Lending  Act  and 
Regulation  Z  because  of  its  substantial 
involvement  in  the  credit  transaction). 

4.  Multiple  lessors.  See  the  conuneotaiy  to 
$  213.3(c). 

2(j)    Organization 

1.  Coverage.  The  term  "organization" 
includes  joint  ventures  and  persons  operating 
under  a  business  name. 

2(1)    Personal  Property 

1.  Coverage-  Whether  property  is  personal 
property  depends  on  state  or  other  applicable 
law.  For  example,  a  mobile  home  or 
houseboat  may  be  considered  personal 
property  in  one  state  but  real  property  in 
another. 

2(m)    Realized  Value 

1.  General.  Realized  value  refen  to  either 
the  retail  or  wholesale  value  of  the  leased 
property  at  early  termination  or  at  the  end  of 
the  lease  term.  It  is  not  a  required  disclosure. 
Realized  value  is  relevant  only  to  leases  in 
which  tiie  lessee's  liability  at  early 
termination  or  at  the  end  of  the  lease  term 
typically  is  based  on  the  difference  between 
the  residual  value  (or  the  adjusted  lease 
balance)  of  the  leased  property  and  its 
realized  value. 

2.  Options.  Subject  to  the  contract  and  to 
state  or  other  applicable  law,  the  lessor  may 
calculate  the  realized  value  in  determining 


the  lessee's  liabiUty  at  the  end  of  the  lease 
term  or  at  early  termination  in  one  of  the 
three  ways  stated  in  §  213.2(m).  If  the  lessor 
sells  the  property  prior  to  making  the 
determination  about  liability,  the  price 
received  for  the  property  (or  the  fair  market 
value)  is  the  realized  value.  If  the  lessor  does 
not  sell  the  property  prior  to  mitlring  that 
determination,  the  highest  offer  or  the  feir 
market  value  is  the  realized  value. 

3.  Determination  of  realized  value. 
Disposition  charges  are  not  subtracted  in 
determining  the  realized  value  but  amotmts 
attributable  to  taxes  may  be  subtracted. 

4.  Offers.  In  determining  the  highest  offer 
for  disposition,  the  lessor  may  disregard 
offers  that  an  offeror  has  withdrawn  or  is 
unable  or  imwilling  to  perform. 

5.  Lessor's  appraisal.  See  conunentaiy  to 
$213.4(1). 

2(o)    Security  Interest  and  Security 

1.  Disclosable  interests.  For  purposes  of 
disclosure,  a  security  interest  is  an  interest 
taken  by  the  lessor  to  secure  performance  of 
the  leasee's  obligation.  For  example,  if  a  bank 
that  is  not  a  lessor  makes  a  loan  to  a  leasing 
company  and  takes  assignments  of  consumer 
leases  generated  by  that  company  to  secure 
the  loan,  the  bank's  security  interest  in  the 
lessor's  receivables  is  not  a  security  interest 
for  purposes  of  this  regulation. 

2.  General  coverage.  An  interest  the  lessor 
may  have  in  leased  property  must  tie 
disclosed  only  if  it  is  considered  a  security 
interest  under  state  or  other  applicable  law. 
The  term  includes,  but  is  not  limited  to. 
security  interests  under  the  Uniform 
Commercial  Code;  real  property  mortgages, 
deeds  of  trust,  and  other  consensual  or 
confessed  liens  whether  or  not  recorded; 
mechanic's,  materialman's,  artisan's,  and 
other  similar  liens;  vendor's  liens  in  hoth  real 
and  personal  property;  liens  on  property 
arising  by  operation  of  law;  and  any  interest 
in  a  lease  when  used  to  secure  payment  or 
performance  of  an  obligation. 

3.  Insunmce  exception.  The  lesstH^s  right 
to  insurance  proceeds  or  unearned  insurance 
premiums  is  not  a  seciuity  interest  for 
purposes  of  this  regulation. 

Section  213.3 — General  Disclosure 
Requirerrtents 

3(a)    General  Requirements 

1.  Basis  of  disclosures.  Disclosures  must 
reflect  the  terms  of  the  legal  obligation 
between  the  parties.  For  example: 

L  In  a  three-year  lease  with  no  penalty  for 
termination  after  a  one-year  minimnm  term, 
disclooxires  are  baaed  on  the  full  three-year 
term  of  the  lease.  Hie  one-year  minimum 
term  is  only  relevant  to  the  early  termination 
provisions  of  §§  213.4  (g)(1),  (k)  and  (1). 

2.  Clear  and  conspicuous  standard.  The 
clear  and  conspicuous  standard  requires  that 
disclosures  be  reasonably  understandable. 
For  example,  the  disclosures  must  be 
presented  in  a  way  that  does  not  obscure  the 
relationship  of  the  terms  to  each  other, 
appendix  A  of  this  part  contains  model  forms 
that  meet  this  standard.  In  addition,  although 
no  minimum  typesize  is  required,  the 
disclosures  must  be  legible,  whether 
typewritten,  handwritten,  or  printed  by 
computer. 
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3.  Multipurpose  disclosure  forms.  A  lessor 
may  use  •  multipurpose  disclosure  form 
provided  the  lessor  is  able  to  designate  the 
specific  disclosures  applicable  to  a  given 
transaction,  consistent  with  the  requirement 
that  discloaures  be  clearly  and  conspicuously 
provided. 

4.  Number  of  transactions.  Lessors  have 
flexibility  in  handling  lease  transactions  that 
may  be  viewed  as  multiple  transactions.  For 
example: 

L  When  a  lessor  leases  two  items  to  the 
same  lessee  on  the  same  day,  the  lessor  may 
disclose  the  leases  as  either  one  or  two  lease 
transactions. 

ii.  When  a  lessor  sells  insurance  or  other 
incidental  services  in  connection  with  a 
lease,  the  lessor  may  disclose  in  one  of  two 
ways:  as  a  single  lease  transaction  (in  which 
case  Regulation  M,  not  Regulation  Z, 
disclosures  are  required)  or  as  a  lease 
transaction  and  a  credit  transaction. 

iii.  When  a  lessor  includes  an  outstanding 
lease  or  credit  balance  in  a  lease  transaction, 
the  lessor  may  disclose  the  outstanding 
balance  as  part  of  a  single  lease  transaction 
(in  which  case  Regulation  M,  not  Regulation 
Z.  disclosures  are  required)  or  as  a  lease 
transaction  and  a  credit  transaction. 

3(a)(1)    Form  of  Disclosures 

1.  Cross-references.  Lessors  may  include  in 
the  nonsegregated  disclostires  a  cross- 
reference  to  items  in  the  segregated 
disclostires  rather  than  repeat  those  items.  A 
lessor  may  include  in  the  segregated 
disclosures  numeric  or  alphabetic 
designations  as  cross-refisrences  to  related 
information  so  long  as  such  references  do  not 
obscure  or  detract  from  the  segregated 
disclosures. 

2.  Identification  of  parties.  While 
disclosures  must  be  made  clearly  and 
conspicuously,  lessors  are  not  required  to  use 
the  word  "lessor"  and  "lessee"  to  identify 
the  parties  to  the  lease  transaction. 

3.  Lessor's  address.  The  lessor  must  be 
identified  by  name;  an  address  (and 
telephone  number)  may  be  provided. 

4.  Multiple  lessors  and  lessees.  In 
transactions  involving  multiple  lessors  and 
multiple  leasees,  a  single  lessor  may  malie  all 
the  disclosures  to  a  single  lessee  as  long  as 
the  disclosure  statement  identifies  all  the 
lessors  and  lessees. 

5.  Lessee's  signature.  The  regulation  does 
not  require  that  the  lessee  sign  the  disclosure 
statement,  whether  disclosure^are  se[>arately 
provided  or  are  part  of  the  lease  contract. 
Nevertheless,  to  provide  evidence  that 
disclosures  are  given  before  a  lessee  becomes 
obligated  on  the  lease  transaction,  the  lessor 
may,  for  example,  ask  the  lessee  to  sign  the 
disclosure  statement  or  an  acknowledgement 
of  receipt,  may  place  disclosures  that  are 
included  in  the  lease  dociunents  above  the 
lessee's  signature,  or  include  instructions 
alerting  a  lessee  to  read  the  disclosures  prior 
to  signing  the  lease. 

3(a)(2)    Segregation  of  Certain  Disclosures 

1.  Location.  The  segregated  disclosures 
referred  to  in  §  213.3(a)(2)  may  be  provided 
on  a  separate  document  and  the  other 
required  disclosures  may  be  provided  in  the 
lease  coatnct,  so  long  as  all  disclosures  are 


given  at  the  same  time.  Alternatively,  all 
disclosures  may  be  provided  in  a  separate 
document  or  in  the  lease  contract. 

2.  Additional  information  among 
segregated  disclosures.  The  disclosures 
required  to  be  segregated  may  contain  only 
the  information  required  or  permitted  to  be 
included  among  the  segregated  disclosures. 

3.  Substantially  similar.  See  commentary 
to  appendix  A  of  this  part. 

3(a)(3)    Timing  of  Disclosures 

1.  Consummation.  When  a  contractual 
relationship  is  created  between  the  lessor  and 
the  lessee  is  a  matter  to  be  determined  under 
state  or  other  applicable  law. 

3(b)    Additional  Information:  Nonsegregated 
Disclosures 

1.  State  law  disclosures.  A  lessor  may 
include  in  the  nonsegregated  disclosures  any 
state  law  disclosures  that  are  not  inconsistent 
with  the  act  and  regulation  under  §  213.9  as 
long  as.  in  accordance  with  the  standard  set 
forth  in  $  213.3(b)  for  additional  information, 
the  state  law  disclosures  are  not  used  or 
placed  to  mislead  or  confuse  or  detract  £rom 
any  disclosure  required  by  the  regulation. 

3(c)    Multiple  Lessors  or  Lessees 

1.  Multiple  lessors.  If  a  single  lessor 
provides  disclosures  to  a  lessee  on  behalf  of 
several  lessors,  all  disclosures  for  the 
transaction  must  be  given,  even  if  the  lessor 
making  the  disclosures  would  not  otherwise 
have  been  obligated  to  make  a  particular 
disclosure. 

3(d)    Use  of  Estimates 

3(d)(1)    Standard 

1.  Time  of  estimated  disclosure.  The  lessor 
may,  after  making  a  reasonable  effort  to 
obtain  information,  use  estimates  to  make 
disclosures  if  necessary  information  is 
unknown  or  unavailable  at  the  time  the 
disclosures  are  made.  For  example: 

i.  Section  213.4(n]  requires  the  lessor  to 
disclose  the  total  amount  payable  by  the 
lessee  during  the  lease  term  for  official  and 
license  fees,  registration,  certificate  of  title 
fises,  or  taxes.  If  these  amounts  are  subject  to 
increases  or  decreases  over  the  course  of  the 
lease,  the  lessor  may  estimate  the  disclosures 
based  on  the  rates  or  charges  in  effect  at  the 
time  of  the  disclosure. 

2.  Basis  of  estimates.  Estimates  must  be 
made  on  the  basis  of  the  best  information 
reasonably  available  at  the  time  disclosures 
are  made.  The  "reasonably  available" 
standard  requires  that  the  lessor,  acting  in 
good  faith,  exercise  due  diligence  in 
obtaining  information.  The  lessor  may  rely 
on  the  representations  of  other  parties.  For 
example,  the  lessor  might  look  to  the 
consumer  to  determine  the  purpose  for 
which  leased  property  will  be  used,  to 
insurance  companies  for  the  cost  of 
insurance,  or  to  an  automobile  manufacturer 
or  dealer  for  the  date  of  delivery. 

3.  Residual  value  of  leased  property  at 
termination.  In  an  ofwn-end  lease  where  the 
lessee's  liability  at  the  end  of  the  lease  term 
is  based  on  the  residual  value  of  the  leased 
property  as  determined  at  consummation,  the 
estimate  of  the  residtial  value  must  be 
reasonable  and  based  on  the  best  information 


reasonably  available  to  the  lessor  (see 
§  213. 4(m)).  A  lessor  should  generally  use  an 
accepted  trade  publication  listing  estimated 
ciurent  or  futvue  market  prices  for  the  leased 
property  unless  other  information  or  a 
reasonable  belief  based  on  its  experience 
provides  the  better  information.  For  example: 

i.  An  automobile  lessor  offering  a  three- 
year  open-end  lease  assigns  a  wholesale 
value  to  the  vehicle  at  the  end  of  the  lease 
term.  The  lessor  may  disclose  as  an  estimate 
a  wholesale  value  derived  from  a  generally 
accepted  trade  publication  listing  current 
wholesale  values. 

ii.  Same  facts  as  above,  except  that  the 
lessor  discloses  an  estimated  value  derived 
by  adjusting  the  residual  value  quoted  in  the 
trade  publication  because,  in  its  experience, 
the  trade  publication  values  either  understate 
or  overstate  the  prices  actually  received  in 
local  used-vehicle  markets.  The  lessor  may 
adjust  estimated  values  quoted  in  trade 
publications  if  the  lessor  reasonably  believes 
based  on  its  experience  that  the  values  are 
understated  or  overatated. 

4.  Retail  or  wholesale  value.  The  lessor 
may  choose  either  a  retail  or  a  wholesale 
value  in  estimating  the  value  of  leased 
property  at  termination  of  an  open-end  lease 
provided  the  choice  is  consistent  with  the 
lessor's  general  practice  when  determining 
the  value  of  the  property  at  the  end  of  the 
lease  term.  The  lessor  should  indicate 
whether  the  value  disclosed  is  a  retail  or 
wholesale  value. 

5.  Labelling  estimates.  Generally,  only  the 
disclosure  for  which  the  exact  information  is 
unknown  is  labelled  as  an  estimate. 
Nevertheless,  when  several  disclosures  are 
affected  because  of  the  unknown 
information,  the  lessor  has  the  option  of 
labelling  as  an  estimate  every  affected 
disclosure  or  only  the  disclosure  primarily 
affected. 

3(e)    Effect  of  Subsequent  Occurrence 

1.  Subsequent  occurrences.  Examples  of 
subsequent  occurrences  include: 

i.  An  agreement  between  the  lessee  and 
lessor  to  change  frt>m  a  monthly  to  a  weekly 
payment  schedule. 

ii.  An  increase  in  official  fees  or  taxes. 

iii.  An  increase  in  insurance  premiums  or 
coverage  caused  by  a  change  in  the  law. 

iv.  Late  delivery  of  an  automobile  caused 
by  a  strike. 

2.  Redisclosure.  When  a  disclosure 
becomes  inaccurate  because  of  a  subsequent 
occurrence,  the  lessor  need  not  make  new 
disclosures  unless  new  disclosures  are 
required  under  §  213.5. 

3.  Lessee's  failure  to  perform.  The  lessor 
does  not  violate  the  regulation  if  a  previously 
given  disclosure  becomes  inaccurate  when  a 
lessee  fails  to  perform  obligations  under  the 
contract  and  a  lessor  takes  actions  that  are 
necessary  and  proper  in  such  circumstances 
to  protect  its  interest.  For  example,  the 
addition  of  insurance  or  a  security  interest  by 
the  lessor  because  the  lessee  has  not 
performed  obligations  contracted  for  in  the 
lease  is  not  a  violation  of  the  regulation. 

Sectioo  213.4 — Content  of  Disdomira* 

4(a)    Description  of  Property 

1.  Placement  of  description.  Although  the 
description  of  leased  property  may  not  be 
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included  among  the  segregated  disclosures,  a 
lessor  may  choose  to  place  the  description 
directly  above  the  segregated  disclosures. 

4(b)    Amount  Due  at  Lease  Signing  or 
Delivery 

1.  Consummation.  See  commentary  to 
$  213.3(a)(3). 

2.  (Capitalized  cost  reduction.  A  capitalized 
cost  reduction  is  a  payment  in  the  nature  of 

a  downpayment  on  the  leased  property  that 
reduces  the  amount  to  be  capitalized  over  the 
term  of  the  lease.  This  amount  does  not 
include  any  amounts  included  in  a  periodic 
payment  paid  at  lease  signing  or  delivery. 

3.  "Negative"  equity  trade-in  allowance.  If 
an  amount  owed  on  a  prior  lease  or  credit 
balance  exceeds  the  agreed  upon  value  of  a 
trade-in,  the  difference  is  not  reflected  as  a 
negative  trade-in  allowance  under  §  213.4(b). 
The  lessor  may  disclose  the  trade-in 
allowance  as  zero  or  not  applicable,  or  may 
leave  a  blank  line. 

4.  Rebates.  Only  rebates  applied  toward  an 
amount  due  at  lease  signing  or  delivery  are 
required  to  be  disclosed  under  §  213.4(b). 

5.  Balance  sheet  approach.  In  motor- 
vehicle  leases,  the  total  for  the  column 
labeled  "total  amount  due  at  lease  signing  or 
delivery"  must  equal  the  total  for  the  column 
labeled  "how  the  amount  due  at  lease  signing 
or  delivery  will  be  paid." 

6.  Amounts  to  be  paid  in  cash.  The  term 
cash  is  intended  to  include  payments  by 
check  or  other  payment  methods  in  addition 
to  currency;  however,  a  lessor  may  add  a  line 
item  under  the  column  "how  the  amount  due 
at  lease  signing  or  delivery  will  be  paid"  for 
non-currency  payments  such  as  credit  cards. 

4(c)    Payment  Schedule  and  Total  Amount 
of  Periodic  Payments 

1.  Periodic  payments.  The  phrase  "number, 
amount,  and  due  dates  or  periods  of 
payments"  requires  the  disclosure  of  all 
payments  that  are  made  at  regular  intervals 
and  generally  derived  fit>m  rent,  capitalized 
or  amortized  amounts  such  as  depreciation, 
and  other  amounts  that  are  collected  by  the 
lessor  at  the  same  interval(s),  including  for 
example  taxes,  maintenance,  and  insurance 
charges.  Other  f)eriodic  payments  may,  but 
need  not,  be  disclosed  under  §  213.4(c]. 

4(d)    Other  charges 

1.  Coverage.  Section  213.4(d)  requires  the 
disclosure  of  charges  that  are  anticipated  by 
the  parties  incident  to  the  normal  operation 
of  the  lease  agreement.  If  a  lessor  is  unsure 
whether  a  particular  fee  is  an  "other  charge," 
the  lessor  may  disclose  the  fee  as  such 
without  violating  §  213.4(d)  or  the 
segregation  rule  under  §  213.3(a)(2). 

2.  Excluded  charges.  This  section  does  not 
require  disclosure  of  charges  that  are 
imposed  when  the  lessee  terminates  early, 
fails  to  abide  by,  or  modifies  the  terms  of  the 
existing  lease  agreement,  such  as  charges  for 

i.  Late  payment. 

ii  Default 

iii.  Early  termination. 

iv.  Deferral  of  payments. 

V.  Extension  of  the  lease. 

3.  Third-party  fees  and  charges.  Third- 
party  fees  or  chiarges  collected  by  the  lessor 
on  behalf  of  third  parties,  such  as  taxes,  are 
not  disclosed  under  §  213.4(d). 


4.  Relationship  to  other  provisions.  The 
other  charges  mentioned  in  this  paragraph 
are  charges  that  are  not  required  to  be 
disclosed  under  some  other  provision  of 

$  213.4.  To  illustrate: 

i.  The  price  of  a  mechanical  breakdown 
protection  (MBP)  contract  is  sometimes 
disclosed  as  an  "other  charge."  Nevertheless, 
the  price  of  MBP  is  sometimes  reflected  in 
the  periodic  payment  disclosure  under 
§  213.4(c)  or  in  states  where  MBP  is  regarded 
as  insurance,  the  cost  is  be  disclosed  in 
accordance  with  $  213.4(o). 

5.  Lessee's  liabilities  at  the  end  of  the  lease 
term.  Liabilities  that  the  lessor  imposes  upon 
the  lessee  at  the  end  of  the  scheduled  lease 
term  and  that  must  be  disclosed  under 

§  213.4(d)  include  disposition  and  "pick-up" 
charges. 

6.  Optional  "disposition"  charges. 
Disposition  and  similar  charges  that  are 
anticipated  by  the  parties  as  an  incident  to 
the  normal  operation  of  the  lease  agreement 
must  be  disclosed  under  §  213.4(d).  If,  under 
a  lease  agreement,  a  lessee  may  return  leased 
property  to  various  locations,  and  the  lessor 
charges  a  disposition  fee  depending  upon  the 
location  chosen,  under  §  213.4(d),  the  lessor 
must  disclose  the  highest  amount  charged.  In 
such  circumstances,  the  lessor  may  also 
include  a  brief  explanation  oflhe  fee 
structure  in  the  segregated  disclosure.  For 
example,  if  no  fee  or  a  lower  fee  is  imposed 
for  returning  a  leased  vehicle  tcrthe 
originating  dealer  as  opposed  to  another 
location,  that  fact  may  be  disclosed.  By 
contrast,  if  the  terms  of  the  lease  treat  the 
return  of  the  leased  property  to  a  location 
outside  the  lessor's  service  area  as  a  default, 
the  fee  impKJsed  is  not  disclosed  as  an  "other 
charge,"  although  it  may  be  required  to  be 
disclosed  under  §  213. 4(q). 

4(e)    Total  of  payments 

1.  Open-end  lease.  The  additional 
statement  is  required  under  $  213.4(e)  for 
open-end  leases  because,  with  some 
limitations,  a  lessee  is  liable  at  the  end  of  the 
lease  term  for  the  difference  between  the 
residual  and  realized  values  of  the  leased 
property. 

4(f)    Payment  Calculation 

1.  Motor-vehicle  lease.  Whether  leased 
property  is  a  motor  vehicle  is  determined  by 
state  or  other  applicable  law. 

4(fXl)    Gross  Capitalized  Cost 

1.  Agreed  upon  value  of  the  vehicle.  The 
agreed  upon  value  of  a  motor  vehicle 
includes  the  amount  of  capitalized  items 
such  as  charges  for  vehicle  accessories  and 
options,  and  delivery  or  destination  charges. 
Tlie  lessor  may  also  include  taxes  and  fees 
for  title,  licenses,  and  registration  that  are 
capitalized,  tlharges  for  service  or 
maintenance  contracts,  insurance  products, 
guaranteed  automobile  protection,  or  an 
outstanding  balance  on  a  prior  lease  or  credit 
transaction  are  not  included  in  the  agreed 
upon  value. 

2.  Itemization  of  the  gross  capitalized  cost 
The  lessor  may  choose  to  provide  the 
itemization  of  the  gross  capitalized  cost  only 
on  request  or  may  provide  the  itemization  as 
a  matter  of  course.  In  the  latter  case,  the 
lessor  need  not  provide  a  statement  of  the 


lessee's  option  to  receive  an  itemization.  The 
gross  capitalized  cost  must  be  itemized  by 
type  and  amount  The  lessor  may  include  in 
the  itemization  an  identification  of  the  items 
and  amounts  of  some  or  all  of  the  items 
contained  in  the  agreed  upon  value  of  the 
vehicle.  The  itemization  must  be  provided  at 
the  same  time  as  the  other  disclosures 
required  by  §  213.4,  but  it  may  not  be 
included  among  the  segregated  disclosures. 

4(fX8)    Lease  Term 

1.  Definition.  Under  §  213.4(0(8)  the  "lease 
term"  refers  to  the  nimiber  of  periodic 
payments. 

4(^g/    Early  Termination 

4(g)(l )    Conditions  and  Diaclosure  of 
Charges 

1.  Reasonableness  of  charges.  See  the 
commentary  to  §  213.4(q). 

2.  Description  of  the  method.  Section 
213.4(gKl)  requires  a  full  description  of  the 
method  of  determining  an  early  termination 
charge.  The  lessor  should  attempt  to  provide 
consumers  with  clear  and  underetandable 
descriptions  of  its  early  termination  charges. 
Descriptions  that  are  full,  accurate,  and  not 
intended  to  be  misleading  will  comply  with 
S  213.4(gKl),  even  if  the  descriptions  are 
complex.  In  providing  a  full  description  of  an 
early  termination  method,  a  lessor  may  use 
the  name  of  a  generally  accepted  method  of 
computing  the  unamortized  cost  portion  (also 
known  as  the  "adjusted  lease  balance")  of  its 
early  termination  charges.  For  example,  a 
lessor  may  state  that  the  "constant  yield" 
method  will  be  utilized  in  obtaining  the 
adjusted  lease  balance,  but  must  specify  how 
that  figure,  and  any  other  term  or  figure,  is 
used  in  computing  the  total  early  tnmination 
charge  imposed  ufwn  the  consumer. 
Additionally,  if  a  lessor  refers  to  a  named 
method  in  this  maimer,  the  lessor  must 
provide  a  written  explanation  of  that  method 
if  requested  by  the  consumer.  The  lessor  has 
the  option  of  providing  the  explanation  as  a 
matter  of  course  in  the  lease  documents  or  on 
a  separate  document 

3.  Timing  of  written  explanation  of  a 
named  method.  While  a  lessor  may  provide 
an  address  or  telephone  number  for  the 
consumer  to  request  a  written  explanation  of 
the  named  method  used  to  calculate  the 
adjusted  leased  balance,  if  at  consummation 
a  consimier  requests  such  an  explanation,  the 
lessor  must  provide  a  written  explanation  at 
that  time.  If  a  consumer  requests  an 
explanation  after  consummation,  the  lessor    ' 
must  provide  a  written  explanation  within  a 
reasonable  lime  after  the  request  is  made. 

4.  Default.  When  default  is  a  condition  for 
early  teimination  of  a  lease,  default  charges 
must  be  disclosed  under  §  213.4(gXl)-  See  the 
commentary  to  §  213.4(q). 

5.  Lessee's  liability  at  early  termination. 
When  the  lessee  is  liable  for  the  difEsreoce 
between  the  unamortized  cost  and  the 
realized  value  at  early  termination,  the 
method  of  detmmining  the  amount  of  the 
difference  must  be  disclosed  under 

S  213.4(g)(1). 

4(h)    Maintenance  Responsibilities 

1.  Standards  for  wear  and  use.  No 
discloaure  is  required  if  a  lessor  does  not  set 
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■tiindarda  or  impose  charges  for  wear  and  use 
(such  as  excess  mileage). 

4(i)    Purchase  Option 

1.  Mandatory  disclosure  of  no  purchase 
option.  Generally  the  lessor  need  only  make 
the  specific  required  disclosures  that  apply  to 
a  transaction.  In  the  case  of  a  purchase  option 
disclosure,  however,  a  lessor  must  disclose 
affirmatively  that  the  lessee  has  no  option  to 
purchase  the  leased  property  if  the  purchase 
option  is  Inapplicable. 

2.  Existence  of  purchase  option.  Whether  a 
purchase  option  exists  under  the  lease  is 
determined  by  state  or  other  applicable  law. 
The  lessee's  right  to  submit  a  bid  to  purchase 
property  at  termination  of  the  lease  is  not  an 
option  to  purchase  under  §  213.4(i)  if  the 
lessor  is  not  required  to  accept  the  lessee's 
bid  and  the  lessee  does  not  receive 
preferential  treatment. 

3.  Purchase-option  fee.  A  purchase-option 
fee  is  disclosed  under  §  213.4(i),  not 

$  213.4(d).  The  fee  may  be  separately 
itemized  qt  disclosed  as  part  of  the  purchase- 
option  price. 

4.  Official  fees  and  taxes.  Official  fees  such 
as  those  for  taxes,  licenses,  and  registration 
charged  in  connection  with  the  exercise  of  a 
purchase  option  may  be  disclosed  under 

%  213. 4(i)  as  part  of  the  purchase-option  price 
(with  or  without  a  refarence  to  their 
inclusion  in  that  price)  or  may  be  separately 
disclosed  and  itemized  by  category. 
Alternatively,  a  lessor  may  provide  a 
statement  indicating  that  the  purchase-option 
price  does  not  include  fees  for  tags,  taxes, 
and  registratioiL 

5.  Purchase-option  price.  Lessors  must 
disclose  the  purchase-option  price  as  a  sum 
certain  or  as  a  sum  certain  to  be  determined 
at  a  future  date  by  reference  to  a  readily 
available  independent  source.  The  reference 
should  provide  sufficient  information  so  that 
the  lessee  will  be  able  to  determine  the  actual 
price  when  the  option  becomes  available. 
Statements  of  a  purchase  price  as  the 
"negotiated  price"  or  the  "feir  market  value" 
do  not  comply  with  the  requirements  of 
$213.4(i). 

4(j)    Stateatent  referencing  iHmsegregated 
disclosures 

1.  Content.  A  lessor  may  delete 
inapplicable  items  from  the  disclosure.  For 
example,  if  a  lease  contract  does  not  include 
a  security  interest,  the  reference  to  a  security 
interest  may  be  omitted. 

4(1)    Bight  of  appraisal 

1.  Disclosure  inapplicable.  The  lessee  does 
not  have  the  right  to  an  independent 
appraisal  merely  because  the  lessee  is  liable 
at  the  end  of  the  lease  term  or  at  eariy 
termination  for  unreasonable  wear  or  use. 
Thus,  the  disclosure  under  $  213.4(1)  does  not 
apply.  For  example: 

i.  The  automobile  lessor  might  expect  a 
lessee  to  return  an  undented  car  with  four 
good  tires  at  the  end  of  the  lease  term.  Even 
though  it  may  hold  the  lessee  liable  for  the 
difference  between  a  dented  car  with  bold 
tires  and  the  value  of  a  car  in  reasonably 
good  repair,  the  disclosure  under  §  213.4(1)  is 
not  required. 

2.  Lessor's  appraisal.  If  the  lessor  obtains 
an  appraisal  of  the  leased  property  to 


determine  its  realized  value,  that  appraisal 
does  not  suffice  for  purposes  of  section 
183(c)  of  the  act;  the  lessor  must  disclose  the 
lessee's  right  to  an  independent  appraisal 
under  §  213.4(1). 

3.  Retail  or  wholesale.  In  providing  the 
disclosures  in  §  213.4(1),  a  lessor  must 
indicate  whether  the  wholesale  or  retail 
appraisal  value  will  be  used. 

4.  Time  restriction  on  appraisal.  The 
regulation  does  not  specify  a  time  period  in 
which  the  lessee  must  exercise  the  appraisal 
right  The  lessor  may  require  a  lessee  to 
obtain  the  appraisal  within  a  reasonable  time 
after  termination  of  the  lease. 

4(mj    Liability  at  end  of  Lease  Term  Based 
on  Residual  Value 

1.  Open-end  leases.  Section  213.4(m) 
applies  only  to  open-end  leases. 

2.  Lessor's  payment  of  attorney's  fees. 
Section  183  (a)  of  the  act  requires  that  the 
lessor  pay  the  lessee's  attorney's  fees  in  all 
actions  under  §  213.4(m),  whether  successful 
or  not 

4(mXl)    Rent  and  other  charges 

1.  General.  This  disclosure  is  intended  to 
represent  the  cost  of  financing  an  open-end 
lease  based  on  charges  and  fees  that  the 
lessor  requires  the  lessee  to  pay.  Examples  of 
disclosable  charges,  in  addition  to  the  rent 
charge,  include  acquisition,  disposition,  or 
assignment  fiaes.  Charges  impwsed  by  a  third 
party  whose  services  are  not  required  by  the 
lessor  (such  as  official  fees  and  voluntary 
insurance)  are  not  included  in  the 
$  213.4(m)(l)  disclosure. 

4(mX2)    Excess  liability 

1.  Coverage.  The  disclosure  limiting  the 
lessee's  liability  for  the  value  of  the  leased 
property  does  not  apply  in  the  case  of  early 
termination. 

2.  Leases  with  a  minimum  term.  If  a  lease 
has  an  alternative  minimum  term,  the 
disclosures  governing  the  liability  limitation 
are  not  applicable  for  the  miniiniim  term. 

3.  Charges  not  subject  to  rebuttable 
presumption.  The  limitation  on  liability 
applies  only  to  liability  at  the  end  of  the 
lease  term  that  is  based  on  the 
difference  between  the  residual  value  of 
the  leased  property  and  its  realized 
value.  The  regulation  does  not  preclude 
a  lessor  from  recovering  other  charges 
from  the  lessee  at  the  end  of  the  lease 
term.  Examples  of  such  charges  include: 

L  Disposition  charges. 

U.  Excess  mileage  charges. 

iii.  Late  payment  and  defeult  charges. 

iv.  In  simple-interest  accounting  leases, 
amount  by  which  the  unamortized  cost 
exceeds  the  residual  value  because  the  lessee 
has  not  made  timely  payments. 

4(n)    Fees  and  taxes 

1.  Treatment  of  certain  taxes.  Taxes  paid 
in  connection  with  the  lease  are  generally 
disclosed  under  $  213.4(n),  but  there  are 
exceptions.  To  illustrate: 

L  "Taxes  paid  by  lease  signing  or  delivery 
are  disclosed  under  §  213.4(b)  and  $  213.4(n). 

ii.  Taxes  that  are  part  of  a  regularly 
scheduled  payments  are  reflected  in  the 


disclostire  under  $  213.4(c)  and  itemized 
under  $213.4(f)(10). 

iii.  A  tax  payable  by  the  lessor  that  is 
passed  on  to  the  consumer  and  is  reflected 
in  the  lease  documentation  must  be  disclosed 
under  §  213.4(n).  A  tax  payable  by  the  lessor 
and  absorbed  as  a  cost  of  doing  business  need 
not  be  disclosed. 

iv.  Taxes  charged  in  connection  with  the 
exercise  of  a  purchase  option  are  disclosed^ 
under  §  213.4(i),  not  §  213.4(n). 

4(o)    Insurance 

1.  Coverage.  If  insurance  is  obtained 
through  the  lessor,  information  on  the  type 
and  amount  of  insurance  coverage  (whether 
voluntary  or  required)  as  well  as  the  cost, 
must  be  disclosed. 

2.  Lessor's  insurance.  Insurance  purchased 
by  the  lessor  primarily  for  its  own  benefit, 
and  absorbed  as  a  business  expense  and  not 
separately  charged  to  the  lessee,  need  not  be 
disclosed  under  $  213. 4(o)  even  if  it  provides 
an  incidental  benefit  to  the  lessee. 

3.  Mechanical  breakdown  protection  and 
other  products.  Whether  products  purchased 
in  coniunction  with  a  lease,  such  as 
mechajoical  breakdown  protection  (MBP)  or 
guaranteed  automobile  protection  (CAP), 
should  be  treated  as  insurance  is  determined 
by  state  or  other  applicable  law.  In  states  that 
do  not  treat  MBP  or  GAP  as  insurance, 

§  213. 4(o)  disclosures  are  not  required.  In 
such  cases  the  lessor  may,  however,  disclose 
this  information  in  accordance  with  the 
additional  information  provision  in 
S  213.3(b).  For  MBP  insurance  contracts  not 
capped  by  a  dollar  amount,  lessors  may 
describe  coverage  by  referring  to  a  limitation 
by  mileage  or  time  period,  for  example,  by 
indicating  that  the  mechanical  breakdown 
contract  insures  parts  of  the  automobile  for 
up  to  100,000  miles. 

4(p)    Warranties  or  Guarantees 

1.  Brief  identification.  The  statement 
identifying  warranties  may  be  brief  and  need 
not  describe  or  list  all  warranties  applicable 
to  specific  parts  such  as  for  air  conditioning, 
radio,  or  tires  in  an  automobile.  For  example, 
manufacturer's  warranties  may  be  identified 
simply  by  a  reference  to  the  standard 
manufacturer's  warranfy.  If  a  lessor  provides 
a  comprehensive  list  of  warranties  that  may 
not  all  apply,  to  comply  with  $  213.4(p)  the 
lessor  must  indicate  which  warranties  apply 
or,  alternatively,  which  warranties  do  not 
apply. 

2.  Warranty  disclaimers.  Although  a 
disclaimer  of  warranties  is  not  required  by 
the  regulation,  the  lessor  may  give  a 
disclaimer  as  additional  information  in 
accordance  with  §  213.3(b). 

3.  State  law.  Whether  an  express  warranfy 
or  guaranfy  exists  is  determined  by  state  or 
other  law. 

4(q)    Penalties  and  Other  Charges  for 
Delinquency 

1.  Collection  costs.  The  automatic 
imposition  of  collection  costs  or  attorney  fees 
upon  default  must  be  disclosed  under 
§  213.4(q).  Collection  costs  or  attorney  fees 
that  are  not  imposed  automatically,  but  are 
contingent  upion  expenditures  in  conjunction 
with  a  collection  proceeding  or  upon  the 


employment  of  an  attorney  to  effect 
collection,  need  not  be  disclosed. 

2.  Charges  for  early  termination.  When 
default  is  a  condition  for  early  termination  of 
a  lease,  default  charges  must  also  be 
disclosed  under  §  213.4(g)(1).  The  $  213.4(q) 
and  (g)(1)  disclosures  may,  but  need  not,  be 
combined.  Examples  of  combined  disclosures 
are  provided  in  the  model  lease  disclosure 
forms  in  appendix  A. 

3.  Snhple-interest  leases.  In  a  simple- 
interest  accounting  lease,  the  additional  rent 
charge  that  accrues  on  the  lease  balance 
when  a  periodic  payment  is  made  after  the 
due  date  does  not  constitute  a  penalfy  or 
other  charge  for  late  payment  Similarly, 
continued  accrual  of  the  rent  charge  after 
termination  of  the  lease  because  the  lessee 
fails  to  return  the  leased  property  does  not 
constitute  a  default  charge.  But  in  either  case, 
if  the  additional  charge  accrues  at  a  rate 
higher  than  the  normal  rent  charge,  the  lessor 
must  disclose  the  amount  of  or  the  method 
of  determining  the  additional  charge  under 
§213.4(q). 

4.  Extension  charges.  Extension  charges 
that  exceed  the  rent  charge  in  a  simple- 
interest  accounting  lease  or  that  are  added 
separately  are  disclosed  under  §  213. 4(q). 

5.  Reasonableness  of  charges.  Pursuant  to 
section  183(b)  of  the  act,  penalties  or  other 
charges  for  delinquency,  default,  or  early 
termination  may  be  specified  in  the  lease  but 
only  in  an  amount  that  is  reasonable  in  light 
of  the  anticipated  or  actual  harm  caused  by 
the  delinquency,  default,  or  early 
termination,  the  difficulties  of  proof  of  loss, 
and  the  inconvenience  or  nonfeasibilify  of 
otherwise  obtaining  an  adequate  remedy. 

4(r)    Security  Interest 

1.  Disclosable  security  interests.  See 
§  213. 2(o)  and  accompanying  commentary  to 
determine  what  securify  interests  must  be 
disclosed. 

4(s)    Limitations  on  Rate  Information 

1.  Segregated  disclosures.  A  lease  rate  may 
not  be  included  among  the  segregated 
disclosures  referenced  in  §  213.3(a)(2). 

Section  213.5 — Renegotiations,  Extensions 
and  Assumptions 

1.  Coverage.  Section  213.5  applies  only  to 
existing  leases  that  are  covered  by  the 
reguUtion.  It  does  not  apply  to  the 
renegotiation  or  extension  of  leases  with  an 
initial  term  of  four  months  or  less,  because, 
such  le98es  are  not  covered  by  the  definition 
of  consumer  lease  in. 

§  213.2(e).  Whether  and  when  a  lease  is 
satisfied  and  replaced  by  a  new  lease  is 
determined  by  state  or  other  applicable  law. 

5(b)    Extensions 

1.  Time  of  extension  disclosures.  If  a 
consumer  lease  is  extended  for  a  specified 
term  greater  than  six  months,  new 
disclosures  are  required  at  the  time  the 
extension  is  agreed  upon.  If  the  lease  is 
extended  on  a  month-to-month  basis  and  the 
cumulative  extensions  exceed  six  months, 
new  disclosures  are  required  at  the 
commencement  of  the  seventh  month  and  at 
the  commencement  of  each  seventh  month 
thereafter  for  as  long  as  the  extensions 
continue.  If  a  consimier  lease  is  extended  for 


terms  of  varying  durations,  one  of  which  will 
exceed  six  months  beyond  the  originally 
scheduled  termination  date  of  the  lease,  new 
disclosures  are  required  at  the 
commencement  of  the  term  that  will  exceed 
six  months  beyond  the  originally  scheduled 
termination  date. 

2.  Content  of  disclosures  for  month-to- 
month  extensions.  The  disclosures  for  a  lease 
extended  on  a  month-to-month  basis  for  more 
than  six  months  should  reflect  the  month-to- 
month  nature  of  the  transaction. 

Section  213.7 — Advertising 


7(a)    General  Rule 

1.  Persons  covered.  All  "persons"  must 
comply  with  the  advertising  provisions  in 
this  section,  not  just  those  that  meet  the 
definition  of  a  lessor  in  §  213.2(h).  Thus, 
automobile  dealers,  merchants,  and  others 
who  are  not  themselves  lessors  must  comply 
with  the  advertising  provisions  of  the 
regulation  if  they  advertise  consumer  lease 
transactions.  Pursuant  to  section  lS4(b)  of  the 
act,  however,  owners  and  personnel  of  the 
media  in  which  an  advertisement  appears  or 
through  which  it  is  disseminated  are  not 
subject  to  civil  liabilify  for  violations  under 
section  185(b)  of  the  act 

2.  "Usually  and  customarily."  Section 
213.7(a)  does  not  prohibit  the  advertising  of 
a  single  item  or  the  promotion  of  a  new 
leasing  program,  but  prohibits  the  advertising 
of  terms  that  are  not  and  will  not  be 
available.  Thus,  an  advertisement  may  state 
terms  that  will  be  offered  for  only  a  limited 
period  or  terms  that  will  become  available  at 
a  future  date. 

7(b)    Clear  and  Conspicuous  Standard 

1.  Standard.  The  disclosures  in  an 
advertisement  in  any  media  must  be 
reasonably  understandable.  For  example, 
very  fine  print  in  a  television  advertisement 
or  detailed  and  very  rapidly  stated 
information  in  a  radio  advertisement  does 
not  meet  the  clear  and  conspicuous  standard 
if  consumers  cannot  see  and  read  or  hear, 
and  cannot  comprehend,  the  information 
required  to  be  disclosed. 

<«> 
7(b)(1)    Amount  due  at  Lease  Signing  or 
Delivery 

1.  Itemization  not  required.  Only  a  total  of 
amounts  due  at  lease  signing  or  delivery  is 
required  to  be  disclosed,  not  an  itemization 
of  its  component  parts.  Such  an  itemization 
is  provided  in  any  transaction-specific 
disclosures  provided  under  §  213.4. 

2.  Prominence  rule.  Except  for  a  periodic 
payment,  oral  or  written  references  to 
components  of  the  total  due  at  lease  signing 
or  delivery  (for  example,  a  reference  to  a 
capitalized  cost  reduction,  where  permitted) 
may  not  be  more  prominent  than  the 
disclosure  of  the  total  amount  due  at  lease 
signing  or  delivery. 

7(b)(2)    A  dvertisement  of  a  Lease  Rate 

1.  Location  of  statement.  The  notice 
required  to  accompany  a  percentage  rate 
stated  in  an  advertisement  must  be  placed  in 
close  proximify  to  the  rate  without  any  other 
intervening  language  or  symbols.  For 
example,  a  lessor  may  not  place  an  asterisk 
next  to  the  rate  and  place  the  notice 


elsewhere  in  the  advertisement.  In  addition, 
with  the  exception  of  the  notice  required  by 
§  213. 4(s).  the  rate  cannot  be  more  prominent 
than  any  §  213.4  disclosure  sUted  in  the 
advertisement 

7(c)    Catalogs  and  Multi-Page 
Advertisements 

1.  General  rule.  The  multiple-page 
advertisements  referred  to  in  §  213.7(c)  are 
advertisements  consisting  of  a  series  of 
numbered  pages — for  example,  a  supplement 
to  a  newspaper.  A  mailing  comprising  several 
separate  flyers  or  pieces  of  promotional 
material  in  a  single  envelo[>e  is  not  a  single 
multiple-page  advertisement 

12.  Cross-references.  A  multiple-page 
advertisement  is  a  single  advertisement 
(requiring  only  one  set  of  lease  disclosures) 
if  it  contains  a  table,  chart,  or  schedule  with 
the  disclosures  required  under  $  213.7(d)(2) 
(i)  through  (v).  If  one  of  the  triggering  terms 
listed  in  §  213.7(d)(1)  appears  in  a  catalog  or 
other  multiple-page  advertisement,  the  page 
on  which  the  triggering  term  is  used  must 
clearly  refer  to  the  specific  page  where  the 
table,  chart,  or  schedule  begins. 

7(dXi)    Triggering  Terms 

1.  Typical  example.  When  any  triggering 
term  appears  in  a  lease  advertisement,  the 
additional  terms  enumerated  in  §  213.7(d)(2) 
(i)  through  (v)  must  also  appear.  In  a  multi- 
lease  advertisement,  an  example  of  one  or 
more  typical  leases  with  a  statement  of  all  the 
terms  applicable  to  each  may  be  used.  The 
examples  must  be  labeled  as  such  and  must 
reflect  representative  lease  terms  that  are 
made  avaifable  by  the  lessor  to  consumers. 

7(d)(2)    Additional  Terms 

1.  Third-party  fees  that  vary  by  state  or 
locality.  The  disclosure  of  the  total  amount 
due  at  lease  signing  or  delivery  may: 

L  Exclude  third-parfy  fees,  such  as  taxes, 
licenses,  and  registration  fees  and  disclose 
that  fact;  or 

ii.  Provide  a  total  that  includes  third-parfy 
flees  based  on  a  ptarticular  state  or  locality  as 
long  as  that  fact  and  the  fact  that  fees  may 
vary  by  state  or  localify  are  disclosed. 

7(e)    Ahemative  Disclosures — Merchandise 
Tags 

1.  Multiple-item  leases.  Multiple-item 
leases  that  utilize  merchandise  tags  requiring 
additional  disclosures  may  use  the  alternate 
disclosure  rule. 

7(f)    Ahemative  Disclosures — Television  or 
Radio  Advertisements 

7(f)(1)    Toll-free  Number  or  Print 
Advertisement 

1.  Publication  in  general  circulation.  A 
reference  to  a  written  advertisement 
appearing  in  a  newspaper  circulated 
nationally,  for  example,  USA  Today  or  the 
Wall  Street  Journal,  may  satisfy  the  general 
circxilation  requirement  in  §  213.7(0(l)(ii)- 

2.  Toll-free  number,  local  or  collect  calls. 
In  complying  with  the  disclosure 
requirements  of  §213.7(f](l)(i).  a  lessor  must 
provide  a  toll-free  number  for  nonlocal  calls 
made  from  an  area  code  other  than  the  one 
used  in  the  lessor's  dialing  area. 
Alternatively,  a  lessor  may  provide  any 


16064  Federal  Register  /  Vol.  62,  No.  65  /  Friday,  April  4,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  65  /  Friday.  April  4,  1997  /  Rules  and  Regulations  16065 


telephone  number  that  allows  a  consumer  to 
reverse  the  phone  charges  when  calling  for 
information. 

3.  Multi-purpose  number.  When  an 
advertised  toll-free  number  responds  with  a 
recording,  lease  disclosures  must  be  provided 
early  in  the  sequence  to  ensiue  that  the 
coosiuner  receives  the  required  disclosures. 
For  example,  in  providing  several  dialing 
options — such  as  providing  directions  to  the 
lessor's  place  of  business — the  option 
allowing  the  consumer  to  request  lease 
disclosures  should  be  provided  early  in  the 
telephone  message  to  ensure  that  the  option 
to  request  disclosures  is  not  obscured  by 
other  information. 

4.  Statement  accompanying  toll  free 
number.  Language  must  accompany  a 
telephone  and  television  number  indicating 
that  disclosiu«s  are  available  by  calling  the 
toll-free  number,  such  as  "call  1-800-000- 
0000  for  details  about  costs  and  terms." 

Section  213.8 — Record  Retention 

1.  Manner  of  retaining  evidence.  A  lessor 
must  retain  evidence  of  having  performed 
required  actions  and  of  having  made  required 
disclosures.  Such  records  may  be  retained  in 
paper  form,  on  microfilm,  microfiche,  or 
computer,  or  by  any  other  method  designed 
to  reproduce  records  accurately.  The  lessor 
need  retain  only  enough  information  to 
reconstruct  the  required  disclosures  or  other 
records. 

Section  213.9 — Relation  to  State  La¥fs 

1.  Exemptions  granted.  Efiiective  October  1, 
1982,  the  Board  granted  the  following 
exemptions  from  portions  of  the  Consumer 
Leasing  Act 

L  Maine.  Lease  transactions  subject  to  the 
Maine  Consumer  Credit  Code  and  its 
implementing  regulations  are  exempt  from 
chapters  2,  4,  and  5  of  the  federal  act.  (The 
exemption  does  not  apply  to  transactions  in 
which  a  federally  chartered  institution  is  a 
lessor.) 

ii.  Oklahoma.  Lease  transactions  subject  to 
the  Oklahoma  Consumer  Credit  Code  are 
exempt  from  chapters  2  and  5  of  the  federal 
act  (The  exemption  does  not  apply  to 
sections  132  through  135  of  the  federal  act, 
nor  does  it  apply  to  transactions  in  which  a 
{ederally  chartered  institution  is  a  lessor.) 

Appendix  A — Model  Forms 

1.  Permissible  changes.  Although  use  of  the 
model  forms  is  not  required,  lessors  using 
them  properly  will  be  deemed  to  be  in 
compliance  with  the  regulation.  Generally, 
lessors  may  make  certain  changes  in  the 
format  or  content  of  the  forms  and  may  delete 
any  disclosures  that  are  inapplicable  to  a 
transaction  without  losing  the  act's 
protection  from  liability.  For  example,  the 
model  form  based  on  monthly  periodic 
payments  may  be  modified  for  single- 
pajrment  tease  transactions  or  for  quarterly  or 
other  periodic  payments.  The  content, 
format  and  headings  for  the  segregated 
disclosures  must  be  substantially  similar  to 
those  contained  in  the  model  forms: 
therefore,  any  changes  should  be  minimal. 
The  changes  to  the  model  forms  should  not 
be  so  extensive  as  to  affect  the  substance  and 
the  clarity  of  the  disclosures. 

2.  Examples  of  acceptable  changes. 


i.  Using  the  first  person,  instead  of  the 
second  person,  in  referring  to  the  lessee. 

ii.  Using  "lessee,"  "lessor,"  or  names 
instead  of  pronouns. 

til.  Rearranging  the  sequence  of  the 
nonsegregated  disclosures. 

iv.  Incorporating  certain  state  "plain 
English"  requirements. 

V.  Deleting  inapplicable  disclosures  by 
blocking  out,  filling  in  "N/A"  (not 
applicable)  or  "0,"  crossing  out,  leaving 
blanks,  checking  a  box  for  applicable  items, 
or  circling  applicable  items.  (This  should 
bcilitate  use  of  multi-purpose  standard 
forms.) 

vi.  Adding  language  or  symbols  to  indicate 
estimates. 

vii.  Adding  numeric  or  alphabetic 
designations. 

viii.  Rearranging  the  disclosures  into 
vertical  columns,  except  for  §  213.4  (b) 
through  (e)  disclosures. 

ix.  Using  icons  and  other  graphics. 

3.  Model  closed-end  or  net  vehicle  lease 
disclosure.  Model  A-2  is  designed  for  a 
closed-end  or  net  vehicle  lease.  Under  the 
"Early  Termination  and  Defeult"  proviston  a 
reference  to  the  lessee's  right  to  an 
independent  appraisal  of  the  leased  vehicle 
under  §  213.4(1]  is  included  for  those  closed- 
end  leases  in  which  the  lessee's  liability  at 
early  termination  is  based  on  the  vehicle's 
realized  value. 

4.  Model  furniture  lease  disclosures.  Model 
A— 3  is  a  closed-end  lease  disclosure 
statement  designed  for  a  typical  furniture 
lease.  It  does  not  include  a  disclosure  of  the 
appraisal  right  at  early  termination  required 
under  §  213.4(1)  because  few  closed-end 
furniture  leases  base  the  lessee's  liability  at 
early  termination  on  the  realized  value  of  the 
leased  property.  The  disclosure  should  be 
added  if  it  is  applicable. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Secretary  of  the  Board  under  delegated 
authority,  March  31, 1997. 
Wiiliam  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  97-8574  FUed  4-3-97;  8:45  ami 
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DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  97-ANE-Oe;  Amondrnwit  30- 
9973,  AD  97-06-16] 

RIN2120-AA64 

AirworttYiness  Directives;  McCauiey 
Propetler  Systems  1  AIOSH'CIM  Series 
Propeiiers 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY;  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 


applicable  to  McCauiey  Propeller 
Systems  1A103/TCM  series  propellers. 
This  action  supersedes  priority  letter 
AD  95—21-01  that  ciurently  requires 
visual  inspections  for  cracks  in  the 
propeller  hub  of  certain  propellers  using 
a  lOX  power  magnifying-glass.  This 
action  requires  an  initial  inspection  for 
cracks  in  the  propeller  hub  in       * 
accordance  with  a  dye  penetrant 
inspection  pr(x:ediu«,  replacement  of 
propellers  with  cracks  that  do  not  meet 
acceptable  limits,  rework  of  propellers 
with  cracks  that  meet  acceptable  limits, 
and  repetitive  inspections  of  all  affected 
propellers.  This  amendment  is 
prompted  by  development  of  a  dye 
penetrant  inspection  and  rework 
procedures.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
propeller  separation  due  to  hub  fatigue 
cracking,  which  can  result  in  loss  of 
control  of  the  aircraft. 
DATES:  Effective  April  24, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  24, 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  On  or  before 
June  3.  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  Docket  No. 
97-ANE-06,  12  New  England  Executive 
Park.  Biulington,  MA  01803-5299. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  "9- 
ad-engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  niunber  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  McCauiey 
Propeller  Systems  3535  McCauiey 
Drive,  P.O.  Drawer  5053,  Vandalia,  OH 
45377-5053;  telephone  (937) 890-5246, 
fax  (937)  890-6001.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Coimsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Carrie  Sumner,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Ave.,  Room  323,  Des 
Plaines,  IL  60018;  telephone  (847)  294- 
7132,  fax  (847)  294-7834. 
SUPPt^MENTARY  INFORMATION:  On 
September  29,  1995,  the  Federal 
Aviation  Administration  (FAA)  issued 
priority  letter  airworthiness  directive 


(AD)  95-21-01,  applicable  to  McCauiey 
Propeller  Systems  1A103/TCM  series 
propellers,  which  requires  visual 
inspections  for  craclu  in  the  propeller 
hub  of  certain  propellers  using  a  lOX 
power  magnifying-glass.  That  action 
was  prompted  by  reports  of  hub 
cracking  on  the  front  hub  face  near  the 
attachment  bolt  holes  on  certain 
propellers.  That  condition,  if  not 
corrected,  could  result  in  propeller 
separation  due  to  hub  fatigue  cracking, 
which  can  result  in  loss  of  control  of  the 
aircraft. 

Since  the  issuance  of  that  priority 
letter  AD,  the  manufacturer  has 
developed  a  improved  dye  penetrant 
inspection  procediue  that  will  more 
accurately  discover  cracking.  In 
addition,  the  manufacturer  has 
developed  rework  procedures  for 
propellers  that  do  not  exhibit  severe 
cracking. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  McCauiey 
Propeller  Systems  Alert  Service  Bulletin 
(ASB)  No.  221B,  dated  December  16, 
1996,  that  describes  procediu^s  for  dye 
penetrant  inspections  and  rework  of 
affected  propellers. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  propellers  of  this  same 
type  design,  this  AD  supersedes  priority 
letter  AD  95-21-01  to  require  an  initial 
inspection  for  cracks  in  the  propeller 
hub  in  accordance  with  a  an  improved 
dye  penetrant  inspection  procedure, 
replacement  of  propellers  with  cracks 
that  do  not  meet  acceptable  limits, 
rework  of  propellers  with  cracks  that 
meet  acceptable  limits,  and  repetitive 
inspections  of  all  affected  propellers. 
The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
ASB  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

CommentB  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 


the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asi>ects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  £)ocket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stampted 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-06."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  &cecutive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  ^citation  for  part  39 
continues  to  read  as  follows: 

AnthoritT:  49  USC  106(g),  40113, 44701. 

f  39.13    [AmMtded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

t7-0e-16    McCauiey  PropeUer  Systems: 

Amendment  39-9973.  Docket  No.  97- 
ANE-06.  Supersedes  AD  9S-21-01. 

Applicability:  McCauiey  Propeller  Systems 
1A103/TCM  series  propellers  with  numeric 
serial  number  770001  through  777390;  and 
propellers  with  alpha-numeric  serial  number 
BCOOl  up  to,  but  not  including  KCOOl; 
installed  on  but  not  limited  to  Cessna  152, 
Cessna  A152,  Reims  F152,  and  Reims  FA1S2 
series  aircraft.  All  alpha-numeric  serial 
number  propellers  beginning  with  the  letters 
"B"  through  ")"  are  affected  by  this  AD. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  propeller  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  propellers  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  efiisct  of  the  modificaUon. 
alteration,  or  repair  on  the  unsafie  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  propeller  separation  due  to  hub 
fitigue  cracking,  which  can  result  in  loss  of 
control  of  the  aircraft,  accomplish  the 
following: 

(a)  Inspect  propellers,  and  rework  or 
replace  with  a  serviceable  part,  as  necessary, 
in  accordance  with  Sections  II  and  QI  of 
McCauiey  Propeller  Systems  Alert  Service 
Bulletin  (ASB)  No.  2218,  dated  December  16, 
1996,  as  follows: 

(1)  For  propellers  with  3,000  or  more  hours 
time-in-service  (TIS),  or  unkno%vn  TIS.  on  the 
efEiective  date  of  this  AD,  as  follows: 

(i)  Perform  an  initial  dye  penetrant 
inspection  in  accordance  with  Section  II  of 
the  ASB  within  50  hours  TIS  since  last  visual 
inspection  performed  in  accordance  with 
priority  letter  AD  95-21-01. 

(ii)  'Thereafter,  perform  repetitive  dye 
penetrant  inspections  in  accordance  with 
Section  0  of  the  ASB  at  intervals  not  to 
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exceed  800  houn  TIS,  or  12  calendar  months 
since  last  djre  penetrant  inspection, 
whichever  occurs  first. 

(iii)  If  cracks  are  discovered  that  are  not 
within  the  rework  limits  described  in  Section 
in  of  the  ASB,  prior  to  further  flight  remove 
the  propeller  from  service  and  replace  with 
a  serviceable  part. 

(iv)  If  cracks  are  discovered  that  are  within 
the  rework  limits  described  in  Section  m  of 
the  ASB,  prior  to  further  flight  rework  the 
propeller  in  accordance  with  Section  III  of 
the  SB,  and  resume  inspecting  repetitively  in 
accordance  with  paragraph  (a)(l)(ii)  of  this 
AD. 

(2)  For  propellers  with  less  than  3,000 
hours  TIS  on  the  effiective  date  of  this  AD, 
upon  accumulating  3,000  hours  TIS  {lerform 
the  steps  required  by  paragraph  (a)(l)(i) 
through  (a)(l)(iv)  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Chicago  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Chicago 
Aircraft  Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

(d)  The  actions  required  by  this  AD  shall 
be  accomplished  in  accordance  with  the 
following  McCauley  Propeller  Systems  ASB: 


Document  No. 

Page 

Dale 

221 B 

1-22 

December  16.  1996. 

Total  Pages:  22. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McCauley  PropeUer  Systems  3535 
McCauley  Drive,  P.O.  Drawer  5053,  Vandalia, 
OH  45377-5053;  telephone  (513)  890-5246, 
hx  (513)  890-6001.  Copies  may  be  inspected 
at  the  FAA.  New  England  Region.  Office  of 
the  Assistant  Chief  Counsel.  12  New  England 
Executive  Park.  Burlington.  MA:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700.  Washington. 
DC 

(e)  This  amendment  supersedes  priority 
letter  AD  95-21-01.  issued  September  29. 
1995. 

(f)  This  amendment  becomes  effective  on 
April  24. 1997. 

Issued  in  Burlington.  Massachusetts,  on 
March  11. 1997. 

lames  C  Joan. 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-7594  Filed  4-3-97;  8:45  am] 
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14  CFR  f>art  39 

[Dockat  Na  95-nANE-63:  Amandmant  39- 
9957;  AO  97-05-13] 

RIN  212a-AA64 

Airworthiness  Directives;  CFM 
InteiTMtionai  CFM56-6  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMAWY;  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  CFM  International 
CiFM56-5  series  turbofan  engines,  that 
requires  rework  of  the  air  turbine  engine 
starter.  This  amendment  is  prompted  by 
three  reports  of  air  turbine  engine  starter 
Eailiues.  The  actions  specified  by  this 
AD  are  intended  to  prevent  an  air 
tiui)ine  engine  starter  failure,  which 
could  result  in  damage  to  the  engine 
electrical  harnesses. 
DATES:  Effective  June  3,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Jime  3, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  CFM  International,  Technical 
Publications  Department,  One  Neumann 
Way,  Cincinnati,  OH  45215;  telephone 
(513)  552-2981,  fax  (513)  552-2816. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
Suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glorianne  Messemer,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Biulington,  MA  01803-5299;  telephone 
(617)  238-7132;  fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  CFM  International 
(CFMI)  CFM56-5  series  turbofan 
engines  was  published  in  the  Federal 
Register  on  April  15. 1996  (61  FR 
16420).  That  action  proposed  to  require 
rework  of  the  air  turbine  engine  starter. 
Interested  persons  have  been  aHorded 
an  opporttinity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 


Two  commenters  support  the  rule  as 
proposed. 

Although  no  comments  were  received 
regarding  the  compliance  end-date 
stated  in  the  compliance  section  of  the 
proposed  rule,  the  FAA  has  revised  the 
calendar  end-date  to  July  31, 1997, 
based  upon  the  anticipated  effective 
date  of  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  sco(>e  of  the 
AD. 

The  FAA  estimates  that  190  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  2  work  hours  per  engine 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $2,400  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $478,800. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

f39.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-05-13    CFM  Inteniational:  Amendment 
39-9957.  Docket  95-ANE-63. 

Applicability:  CFM  International  (CFMI) 
CFM56-5  series  turbofan  engines,  installed 
with  air  turbine  engine  starter.  Part  Number 
301-781-201-0,  installed  on  but  not  limited 
to  Airbus  A320  series  aircraft 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
rrquest  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  on  or  before  July  31, 
1997,  unless  accomplished  previously. 

To  prevent  an  air  turbine  engine  starter 
Eailure.  which  could  result  in  damage  to  the 
engine  electrical  harnesses,  accomplish  the 
following: 

(a)  For  air  turbine  engine  starters.  Part 
Number  301-781-201-0,  that  have  not  been 
previously  reworked  in  accordance  with  any 
revision  level  of  CFMI  CFM56-5  Service 
Bulletin  (SB)  No.  80-003.  rewoik  the  air 
turbine  engine  starter  in  accordance  with  the 
Accomplishment  Instructions  of  CFMI 
CFM56-5  SB  No.  80-003,  Revision  5,  dated 
October  25. 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  Z:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  bom.  the  Engine 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
CFMI  SB: 


Docu- 
ment 
No. 

Pages 

Revi- 
sion 

Date 

CFM56- 

1-3 

5 

October  25, 

5SB 

1994. 

No. 

80- 

003. 

4-13 

Origj- 
nai. 

July  16,  1991. 

Totai  Pages:  13. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  CFM  International, 
Technical  Publications  Department,  One 
Neiunann  Way,  Cincinnati,  OH  45215; 
telephone  (513)552-2981,  fax  (513)552- 
2816.  Copies  may  be  inspected  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW., 
Suite  700,  Washington,  DC. 

(e)  This  amendment  becomes  effective 
on  June  3, 1997. 

Issued  in  Burlington,  Massachusetts,  on 
February  24, 1997. 

Jamea  C  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-7977  Filed  4-3-97;  8:45  am] 
[FR  Doc.  97-7977  Filed  4-3-97;  8:45  am] 
BIUJNQ  CODE  4*10-19-U 


14  CFR  Part  39 

[Dockat  No.  95-ANE-66;  Amandmant  3»- 
9968;  AO  97-0»-01] 

RiN2120-AA64 

AJrworttiiness  Directlws;  CFM 
International  CFM5&-«,  -6B,  and  -5C 
Series  Turtwfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule. 

SUMMARY;  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  CFM  International 
CFM56-5,  -5B,  and  -5C  series  turbo£an 
engines,  that  requires  initial  and 
repetitive  borescope  inspections  of  the 
stage  1  disk  bore  of  certain  high 
pressure  compressor  rotor  (HPCR)  stage 
1-2  spools  for  rubs  and  scratches,  and 
replacement,  if  foimd  rubbed  or 
scratched,  with  a  serviceable  part  This 


AD  also  requires  removal  and 
replacement  of  certain  stationary 
number  3  bearing  aft  air/oil  seals  as 
terminating  action  to  the  ins(>ection 
program.  This  amendment  is  prompted 
by  a  report  of  an  engine  found  with  a 
rub  on  the  forward  comer  of  the  HPCR 
stage  1  disk  bore  due  to  contact  with  the 
stationary  niunber  3  bearing  aft  air/oil 
seal.  The  actions  specified  by  this  AD 
are  intended  to  prevent  a  failure  of  the 
stage  1  disk  of  the  HPCR  stage  1-2 
spool,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

DATES:  Effective  June  3, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  Jime  3, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  CFM  International,  Technical 
Publications  Department,  One  Neumann 
Way,  Cincinnati,  OH  45215;  telephone 
(513)  552-2981,  fax  (513)  552-2816. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region.  Office  of 
the  Assistant  Chief  Coimsel,  12  New 
England  Executive  Park,  Biu-lington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
Suite  700,  Washington,  DC. 

FOR  FURTHER  MFORMATKW  CONTACT: 
Robert  J.  Ganley,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7138; 
fax  (617)  238-7199. 

SUPPLEMBfTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  CFM  International 
(CFMI)  CFM56-5,  -5B,  and  -5C  sries 
turbofan  engines  was  published  in  the 
Federal  Register  on  June  4, 1996  (61  FR 
28112).  That  action  proposed  to  require 
initial  and  repetitive  borescope 
inspections  of  the  stage  1  disk  bore  of 
certain  high  pressure  compressor  rotor 
(HPCR)  stage  1-2  spools  for  rubs  and 
scratches,  and  replacement,  if  found 
rubbed  or  scratched,  with  a  serviceable 
part  That  action  also  proposed  to 
require  removal  and  replacement  of 
certain  stationary  number  3  bearing  aft 
air/oil  seals  as  terminating  action  to  the 
inspection  program. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 
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The  commenter  supports  the  rule  as 
proposed. 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  131  engines 
of  the  affiscted  design  in  the  worldwide 
fleet.  The  manufactiirer  has  advised  the 
FAA  that  there  are  no  engines  installed 
on  U.S.  registered  aircraft  that  would  be 
affected  by  this  AD.  Therefore,  there  is 
no  associated  cost  impact  on  U.S. 
operators  as  a  result  of  this  AD. 
However,  should  an  affected  engine  be 
imported  on  an  aircraft  and  placed  on 
the  U.S.  registry  in  the  future,  it  will 
take  approximately  402  workliours  to 
accomplish  the  required  actions,  and 
the  average  labor  rate  is  S60  per  work 
hour.  Required  p>arts  will  cost 
approximately  $87,700  per  engine. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  is  estimated  to  be  $111,820 
per  engine. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
sa£Bty,  Incorporation  by  refiarence. 
Safety. 

Adoption  of  tbe  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 

$39.13    [Amefxtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-06-01    CFM  IntematiaiiaL  Amendment 
3»-995a.  Docket  9&-ANE-63. 

Applicability:  CFM  International  (CFMI) 
CFM56-5,  -5B,  and  -5C  series  tiuttofan 
engines,  installed  on  but  not  limited  to 
Airbus  A320,  A321,  and  A340  series  aiicrafl. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  tliat 
have  been  modified,  altered,  or  repaired  so 
that  the  pwrformance  of  the  requirements  of 
this  AD  is  affected,  the  owner/op>erator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (h) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  failure  of  the  stage  1  disk  of 
the  high  pressure  compressor  rotor  (HPCR) 
stage  1-2  spool,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  For  CFM5&-5,  -SB,  and  -5C  engines 
that  have  a  stationary  number  3  bearing  aft 
air/oil  seal.  Part  Number  (P/N)  1364M71G02, 
installed,  inspect  the  stage  1  disk  of  the 
HPCR  stage  1-2  spool  in  accordance  with  the 
Accomplishment  Instructions  of  CFM56-5 
Service  Bulletin  (SB)  No.  72-440,  CFM58-5B 
SB  No.  72-064,  or  CFM56-5C  SB  No.  72-229, 
all  Revision  2,  dated  )une  23, 1995,  as 
appUcable,  as  follows: 

(1)  If  the  disk  has  not  been  previously 
inspected  prior  to  the  effective  date  of  this 
AD.  inspect  prior  to  accumulating  2,200 
cycles  since  new  (CSN). 

(2)  If  the  disk  has  been  previously 
inspected  prior  to  the  effective  date  of  this 
AD,  and  the  disk  was  found  not  to  be  rubbed 
or  scratched,  reinspect  prior  to  accumulating 
2,200  cycles  since  last  inspection  (CSU). 

(b)  Thereafter,  for  disks  that  have  been 
inspected  in  accordance  with  paragraph 
(a)(1)  or  (a)(2)  of  this  AD,  inspect  in 
accordance  with  the  Accomplishment 
Instructioiu  of  CFM56-5  SB  No.  72-440. 
CFM56-5B  SB  No.  72-064,  or  CFM56-5C  SB 
No.  72-229.  all  Revision  2,  dated  June  23. 
1995.  as  appUcable,  at  intnvals  not  to  exceed 
2.200  CSLL 

(c)  Remove  from  service  HPCR  stage  1-2 
spools  with  rubbed  or  scratched  stage  1  disks 
and  replace  with  a  serviceable  part,  as 
follows: 


(1)  For  spools  with  less  than  2,200  CSN  on 
the  effective  date  of  this  AD,  at  the  next 
engine  shop  visit  after  the  effective  date  of 
this  AD,  or  prior  to  accumulating  2,200  CSN, 
whichever  occurs  first. 

(2)  For  spools  with  2,200  CSN  or  more  on 
the  effisctive  date  of  this  AD,  at  the  next 
engine  shop  visit  after  the  efiiective  date  of 
this  AD,  or  prior  to  accumulating  2,200  CSU, 
whichever  occurs  first. 

(d)  Remove  from  service  stationary  number 
3  aft  air/oil  seals,  P/N  1364M71G02,  at  the 
next  engine  shop  visit  after  the  effective  date 
of  this  AD,  and  replace  with  a  serviceable 
part.  Compliance  with  this  paragraph 
constitutes  terminating  action  to  the 
inspection  requirements  of  paragraphs  (a)(1), 
(a)(2),  and  (b)  of  this  AD. 

(e)  For  the  purpose  of  this  AD,  a 
serviceable  HPCR  stage  1-2  spool  is  defined 
as  a  spool  without  a  rub  or  scratch  indication 
on  the  sUge  1  disk,  a  P/N  1834M55G01 
spool,  or  a  spool  that  has  accomplished  the 
stage  1  disk  rework  in  accordance  with  any 
revision  level  of  CFM56-5  SB  No.  72-442, 
CFM56-5B  SB  No.  72-066,  or  CFM56-5C  SB 
No.  72-230,  as  applicable. 

(f)  For  the  purpose  of  this  AD,  a  serviceable 
stationary  number  3  bearing  aft  air/oil  seal  is 
defined  as  any  seal  other  than  a  P/N 
1364M71G02  seal. 

(g)  For  the  purpose  of  this  AD,  an  engine 
shop  visit  is  defined  as  the  induction  of  an 
engine  into  the  shop  for  any  reason. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compUance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
CertiJBcation  Office. 

(i)  Special  flight  permits  may  be  issued  in 
accordiance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(j)  The  actions  required  by  this  AD 
shall  be  done  in  accordance  with  the 
following  CFMI  SBs: 


Docunient 
No. 

Pages 

Revision 

Date 

Total 
Pages: 
9. 

Document 
No. 

Pages 

Revision 

Date 

CFM56-6 
SB  No. 
72-^140. 
Total 

1-9 

2 

June  23. 
1995. 

pages: 

9. 
CFM56-5B 
SB  No. 
72-064. 
Total 

1-9 

2 

June  23. 
1995. 

pages: 

9. 
CFM56-6C 
SB  No. 
72-229. 

1-9 

2 

June  23. 
1995. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  I^eral 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  CFM  International, 
Technical  Publications  Department.  One 
Neumann  Way.  Cincinnati,  OH  45215; 
telephone  (513)  552-2981,  fax  (513) 
552-2816.  Copies  may  be  inspected  at 
the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington. 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.. 
Suite  700,  Washington.  DC. 

(k)  This  amendment  becomes  effective 
on  June  3, 1997. 

Issued  in  Burlington.  Massachusetts,  on 
February  27, 1997. 

James  C  Jonas, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  97-7979  Filed  4-3-97;  8:45  am] 
BILUNG  CODE  4t10-13-U 


14  CFR  Part  39 

[DockM  No.  96-NM-131-AD;  Amondmont 
39-9982;  AD  97-07-08] 

RIN  2120-AA64 


Airwortlilness  Directives; 
Model  4101  Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
4101  airplanes,  that  requires  the 
replacement  of  weight  limitation 
placards  in  the  aft  main  baggage  bay  and 
in  the  aft  right  stowage  compartment 
with  new  placards  indicating  lower 
maximum  weight  limits.  It  also  requires 
a  revision  of  the  Airplane  Flight  Manual 
to  delete  references  to  the  current  higher 
weight  limits  for  these  areas.  This 
amendment  is  prompted  by  a  report 
indicating  that  existing  weight 
limitations  could  result  in  &ilure  of  the 
front  bulkhead  of  the  aft  main  baggage 
bay  and  doors  of  the  aft  right  stowage 
compartment  during  emergency 
dynamic  landing  conditions.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  fiailure,  which 
consequentiy  could  result  in  injury  to 
passengers  and  flight  crew,  and  hinder 


evacuation  of  the  airplane  through  the 
exit  adjacent  to  this  bulkhead. 

DATES:  Effective  May  9,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  9. 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  Jetstream  Aircraft,  Inc.,  P.O.  Box 
16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC 
FOR  FURTHER  MFORMATION  COKTACT: 
William  Schroeder,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  £>irectorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 
SUPPLEMENTARY  MFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Jetstream 
Model  4101  airplanes  was  published  in 
the  Federal  Register  on  December  6, 
1996  (61  FR  64643).  That  action 
proposed  to  require  removal  of  the 
weight  limitation  placards  in  the  aft 
main  baggage  bay  and  aft  right  stowage 
compartment,  and  replacement  with 
new  placards  that  establish  lower 
maximiim  weight  limits  in  these  areas. 
It  also  proposed  to  require  a  revision  to 
the  AFM  for  certain  airplanes  that 
would  remove  references  to  higher 
weight  limits  in  effect  before  the  new 
placards  are  installed. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  AD. 

Request  to  Withdraw  Proposal 

One  commenter  requests  that  the 
proposal  be  withdrawn  since  there 
would  be  no  U.S.  airplanes  subject  to  it 
The  commenter  points  out  that  the 
applicability  statement  of  the  proposal 
indicates  that  airplanes  listed  in 
Jetstream  Service  Bulletin  J41-11-004 
would  be  subject  to  the  AD.  However, 
that  service  bulletin  states  that  it  does 
not  affect  any  airplanes  on  which  the 
procedures  specified  in  Jetstream 


Service  Bulletin  J41-53-006  have  been 
accomplished.  The  commenter  states 
that  only  18  U.S.  airplanes  would  be 
applicable  to  the  proposed  AD,  and  all 
of  those  airplanes  are  owned  by  one 
U.S.  operator  (the  commenter).  All  of 
these  airplanes  have  been  modified  in 
accordance  with  Jetstream  Service 
Bulletin  J4 1-53-006.  In  light  of  this,  die 
proposal  would  not  be  applicable  to  any 
U.S.  airplane  and,  therefore,  should  be 
withdrawn. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  withdraw  the 
proposal,  for  the  following  reasons: 

First,  the  FAA  acknowledges  that  the 
Cost  Impact  section  of  the  preamble  to 
the  notice  erroneously  indicated  that  44 
airplanes  would  be  affected  by  the 
proposed  AD;  although  this  number  was 
in  error,  the  correct  number  of  airplanes 
afiiected  is  25,  not  18,  as  stated  by  tbe 
commenter.  (The  referenced  Jetstream 
Service  Bulletin  J41-1 1-014  also  lists  a 
total  of  25  possibly  affected  airplanes.) 
Accordingly,  the  Cost  Impact 
information,  below,  has  been  corrected 
to  show  that  25  airplanes  are  affected  by 
the  requirements  of  the  AD. 

Second,  the  FAA  has  no  evidence  to 
prove  that  all  25  affected  airplanes  have 
been  modified  in  accordance  with 
Jetstream  Service  Bulletin  J4 1-53-006, 
and  thus  would  not  be  subject  to  the 
AD. 

Third,  even  if  all  affected  airplanes 
have  been  modified  in  accordance  with 
Jetstream  Service  Bulletin  J41-53-006, 
the  issuance  of  this  AD  i^  still  necessary 
to  make  it  mandatory  that  the  correct 
placards  are  installed  and  the  AFM 
revision  is  accomplished  on  all  affected 
airplanes  on  the  U.S.  register.  This  AD 
is  also  required  to  ensure  that,  if  the 
modification  described  in  Service 
Bulletin  J4 1-53-006  is  removed  from  a 
modified  airplane  at  a  later  date,  the 
placards  and  AFM  revision  required  by 

this  AD  are  implemented. 

v. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  25  Jetstream 
Model  4101  airplanes  of  U.S.  registry 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  1  work  hour  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Required  parts 
will  be  provided  by  the  manufactiu^r  at 
no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
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U.S.  operators  is  estimated  to  be  $1,500, 
or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AO  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

Liat  of  Subjects  in  14  CFR  Part  3« 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIR¥fORTHINESS 
OIRECTTVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antkority:  49  U.S.C  106(g),  40113,  44701. 

130.13    [AmwKtod] 

2.  Section  3d.  13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-07-M    letrtrsun  Aircraft  Limitad: 

Amendment  39-9982.  Docket  96-NM-131- 
AD. 

Applicability.  Model  4101  airplanes,  as 
listed  in  Jetstream  Service  Bulletin  )41-11- 


014,  dated  lanuary  18. 1996;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  sub)ect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiiected,  the 
owner/ofwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  hiluire  of  the  front  bulkhead  of 
the  aft  main  baggage  bay  and  the  doors  of  the 
afl  right  stowage  compartment  during 
emergency  landing  dynamic  conditions, 
which  consequently  could  result  in  injury  to 
passengers  and  Qight  crew  and  hinder 
evacuation  of  the  airplane  through  the  exit 
adjacent  to  the  bulkhead,  accomplish  the 
following: 

(a)  For  all  airplanes:  Within  30  days  after 
the  effective  date  of  this  AD,  replace  the 
weight  limitation  placards  in  the  aft  main 
baggage  bay  and  aft  right  stowage 
compartment  with  new  placards  indicating 
lower  maximum  weight  limitations,  in 
accordance  with  Jetstream  Service  Bulletin 
)41-11-014.  dated  January  18. 1996. 

(b)  For  airplanes  having  constructor 
numbers  41041  through  41043  inclusive. 
41045.  41055,  41058,  41059.  41063.  and 
41064:  Within  30  days  alter  the  effective  date 
of  this  AD.  after  accomplishment  of  the 
requirements  of  paragraph  (a)  of  this  AD, 
revise  the  FAA-approved  Airplane  Flight 
Manual  by  removing  Amendment  P25.  in 
accordance  with  Jetstream  Service  Bulletin 
J41-11-014.  dated  January  18. 1996. 

(c)  An  alternative  method  of  compliance  or 
adjiistment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operaton 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
senid  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Jetstream  Service  Bulletin  J41-1 1-014. 
dated  January  18,  1996.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  Mrith  S 


U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Jetstream  Aircraft,  Inc.,  P.O. 
Box  16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029.  Copies  may  be 
inspected  at  the  FAA,  TransjKirt  Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register.  80O  North  Capitol  Street,  NW..  suite 
700.  Washington,  DC 

(f)  This  amendment  becomes  effective  on 
May  9, 1997. 

Issued  in  Renton,  Washington,  on  March 
26, 1997. 

Darrell  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-8265  Filed  4-3-97;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  96  NM  101-AD;  Amendment 
3»-«963;AO  97-07-09] 

RIN  2120-AA64 


Airworthiness  DIrsctlws;  Airbus 
A300  Series  Alrplaries 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300  series  airplanes,  that  requires 
repetitive  checks  and  testing  of  certain 
equipment  that  regulates  the  flow  of  fuel 
from  wing  tank  2A  to  the  number  2 
engine.  This  amendment  also  requires 
replacement  of  this  equipment  with 
equipment  that  has  been  designed  to 
prevent  incorrect  installation;  this 
replacement  is  considered  to  be 
terminating  action  for  the  repetitive 
equipment  checks  and  tests.  This 
amendment  is  prompted  by  reports 
indicating  that  the  incorrect  installation 
of  this  equipment  has  caused  the  flight 
crew  to  shut  off,  rather  than  open, 
certain  valves  that  regulate  the  flow  of 
fuel  from  between  this  tank  and  engine. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  rectify  incorrect 
installations,  which  could  result  in  the 
flight  crew  inadvertently  shutting  off  the 
flow  of  fuel  to  the  engine,  and 
consequent  engine  failure  during  flight 

DATES:  Effective  May  9, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  9. 
1997. 

ADDRESSES:  The  service  information 
referenced  In  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 


France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Dk>cket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  3^  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A300  series  airplanes  was 
published  in  the  Federal  Register  on 
January  13, 1997  (62  FR  1695).  That 
action  proposed  to  require  repetitive 
checks  of  the  control  knobs  on  isolation 
valve  and  crossfeed  valve  control  unit 
5QB;  and  repetitive  tests  of  this  control 
unit.  As  terminating  action  for  these 
repetitive  checks  and  tests,  that  action 
also  proposed  to  require  that  operators 
replace  these  knobs  and  this  control 
unit  with  knobs  and  a  control  unit  that 
have  been  modified. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  advises  that  it  does 
not  operate  the  affected  Airbus  series 
aircraft  and.  therefore,  is  not  affected  by 
this  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  13  Airbus 
Model  A300  airplanes  of  U.S.  registry 
will  be  affected  by  this  AD. 

It  will  take  approximately  1  work 
hour  per  airplcme  to  accomplish  each 
required  check  and  test  cycle,  at  an 
average  labor  rate  of  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  required  check  and  test  on  U.S. 
operators  is  estimated  to  be  $780,  or  $60 
per  airplane,  (>er  check/test  cyle. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  replacement  of  the  control 
knobs  and  control  unit,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  mil  cost  approximately 


$1 ,043  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  required 
replacement  on  U.S.  operators  is 
estimated  to  be  $14,339.  or  $1,103  p>er 
airplane. 

The  cost  impact  figures 'discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

RegiUatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safefy.  Incorporation  by  reference, 
Safefy. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  RegiUatitMis  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g),  40113, 44701. 


139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-07-09  Airbus  Industrie:  Amendment  39- 
9983.  Docket  96-NM-lOl-AD. 
Applicability:  Model  A300  series  airplanes, 
as  listed  in  the  Airbus  service  documents 
referenced  in  paragraphs  (a),  (b).  and  (c)  of 
this  AD;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteraUon.  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  flight  crew  from 
inadvertently  shutting  off  the  flow  of  fuel 
from  wing  tank  2A  to  the  number  2  engine, 
due  to  the  incorrect  installation  of  the 
isolation  valve  and  crossfeed  valve  control 
unit  5QB,  and  the  consequent  failure  of  the 
engine,  accomplish  the  following: 

(a)  For  airplanes  listed  in  Airbus  A300  All 
Operator  Telex  (AOT)  28-03,  dated  June  6, 
1991:  Within  30  days  after  the  effective  date 
of  this  AD.  perform  a  check  and  functional 
test  of  the  control  knob  configurations  for  the 
isolation  valve  and  crossfeed  valve  control 
unit  5QB,  in  accordance  with  Airbus  AOT 
28-03,  dated  June  6. 1991. 

(1)  Repeat  the  check  and  test  thereafter  at 
intervals  not  to  exceed  500  hours  time-in- 
service,  and  prior  to  further  flight  after  any 
maintenance  action  is  performed  on  the 
control  unit. 

(2)  Any  unit  that  does  not  successfully  pass 
the  check/functional  test,  must  be  repaired  or 
otherwise  rectified  prior  to  further  flight,  in 
accordance  with  the  AOT. 

(b)  For  airplanes  listed  in  Airbus 
Service  Bulletin  A300-26-055,  Revision 
3,  dated  December  19,  1991,  as 
amended  by  Service  Bulletin  Change 
Notice  3j\.,  dated  March  16,  1992: 

Within  2  years  after  the  effective  date  of 
this  AD.  replace  the  crossfeed  and  isolaUon 
valve  control  imit  5QB  with  a  modified  unit, 
in  accordance  Airbus  Service  Bulletin  A300- 
28-055.  Revision  3,  dated  December  19. 
1991.  as  amended  by  Service  Bulletin  Change 
Notice  3.A. 

Note  2:  Airbus  Service  Bulletin  A30O-28- 
055,  Revision  3.  references  L'equipment  et  La 
Construction  Electrique  (ECE)  Service 
Bulletins  28-195  and  28-196.  both  dated 
August  31. 1983.  as  additional  sources  of 
procedural  information  for  replacement  of 
the  control  unit. 

(c)  For  airplanes  listed  in  Airbus 
Service  Bulletin  A300-28-0061. 
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Revision  1.  dated  March  14.  1992: 
Within  2  years  after  the  effective  date  of 
this  AD,  replace  the  control  knobs  on 
the  dossfeed  and  isolation  valve  control 
unit  5QB  with  new  knobs,  in 
accordance  with  Airbus  Service  Bulletin 
A300-2S-0061.  Revision  1,  dated  March 
14, 1992. 

Note  3:  Airinu  Service  Bulletin  A300-2»- 
0061,  Revision  1,  references  ECE  Service 
Bulletins  28-191.  dated  July  26, 1982,  and 
28-228,  dated  November  1, 1991,  as 
additional  sources  of  procedural  information 
for  replacement  of  the  control  knobs. 


(d)  Accomplishment  of  both  of  the 
replacements  specified  in  paragraphs  (b)  and 
(c)  of  this  AD  constitutes  terminating  action 
for  the  repetitive  checks  and  tests  required  by 
paragraph  (a)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM— 113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-1 13. 


Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  the  following  Airbus  service  documents, 
which  contain  the  specified  list  of  effective 
pages: 


Service  buUetin  referenced  and  dale 


Akbus  AH  Operator  Telex  (ACT)  28-03,  June  6,  1991  „..., 

Airtus  Service  Bulletin  A300-2»-O55,  Revision  3,  December  19,  1991  

AMms  Service  BuHetin  A300-28-0S5,  Change  ^4otk»  3.A.,  March  16,  1992 
Aiitws  Senrice  Bulletin  A300-28-0061,  Revision  1,  March  14.  1992 


Page  No. 


1-3  

1.4  

2,  3.  5.  6  ... 

7,  9,  10,  13 

8.  11.  12  ... 

1-2  

1  

2-7  


Revision  level 
shown  on  page 


3  

2  

Original 
1  

1  ...."... 
Original 


Date  shown  on 
page 


June  6.  1991 
Dec.  19.  1991. 
Sept.  19,  1991. 
Oct.  16,  1983. 
July  2,  1991. 
Mar.  16,  1992 
Mar.  14.  1992. 
Jan.  23,  1992. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  Suite  700,  Washington, 
DC 

(h)  This  amendment  becomes  efiective  on 
May  9, 1997. 

Issued  in  Renton,  Washington,  on  March 
26,  1997. 

SJL  Miller. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  [>oc.  97-8286  Filed  4-3-97;  8:45  am] 

■usn  oooc  4tis-is-u 


14  CFR  Part  39 

[Dodwt  Na  96-SW-17-AO; 
Amandmant  39-9960;  AD  97-07-Oq 

Rm2120-AA64 

AirworlMnaas  DIractivaa;  Ball 
HaUcoptar  Taxtron,  Inc.  Modal  412 
Hallcoptars 

AGENCY:  Federal  Aviation 
Administration.  IXJT. 
ACTION:  Final  rule. 


f:  This  amendment  supersedes 
an  existing  priority  letter  airworthiness 
directive  (AD),  applicable  to  Bell 
Helicopter  Textron.  Inc.  Model  412 
helicopters,  that  ciurently  requires  a 
daily  inspection  of  certain  swashplate 


support  assemblies.  It  also  requires  a 
reduction  in  VNE,  and  installation  of 
appropriate  airspeed  indicator  markings 
and  a  placard.  This  amendment  requires 
the  same  actions  required  by  the 
existing  priority  letter  AD,  bdt  restricts 
the  applicability  to  the  Model  412 
helicopters  with  a  certain  steel  main 
rotor  control  swashplate  support 
assembly  (steel  swashplate  support 
assembly)  installed.  This  amendment 
also  allows  the  installation  of  an 
improved  main  rotor  control  swashplate 
assembly  that  twminates  the 
requirements  of  this  AD.  This 
amendment  is  prompted  by  reported 
cracking  and  in-service  failures  of 
certain  steel  swashplate  support 
assemblies.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
steel  swashplate  support  assembly  that 
could  result  in  loss  of  main  rotor  control 
and  subsequent  loss  of  control  of  the 
helicopter. 
DATES:  Effective  May  9, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rejgister  as  of  May  9, 
1997. 

ADOftESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bell  Helicopter  Textron.  Inc..  P.O. 
Box  482,  Fort  Worth.  Texas  76101.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  2601  Meacham  Blvd..  Room 
663.  Fort  Worth,  Texas,  or  at  the  OfBce 
of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700, 
Washington,  DC 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Charles  Harri.son,  Aert)space  Engineer, 
Federal  Aviation  Administration, 
Southwest  Region.  Rotonsaft 
Certification  OfBce.  ASW-170.  Fort 
Worth.  Texas  76193-0170,  telephone 
(817)  222-5447,  FAX  (817)  222-5959. 
SUPPLBUBfTARY  MFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  priority  letter  AD  92- 
03-13.  issued  January  31. 1992,  which 
is  applicable  to  Bell  Helicopter  Textron, 
Inc.  Model  412  helicopters,  was 
published  in  the  Federal  Register  on 
October  25,  1996  (61  FR  55231).  That 
action  proposed  to  require  a  daily 
inspection  of  certain  steel  main  rotor 
control  swashplate  support  assemblies, 
a  reduction  in  VNE,  and  installation  of 
appropriate  airspeed  markings  and  a 
placard.  It  also  proposed  an  optional 
installation  of  an  improved  steel  main 
rotor  control  swashplate  support 
assembly  or  an  aliuninum  swashplate 
support  assembly,  that,  when  installed, 
constitutes  a  terminating  action  for  the 
requirements  of  this  AD. 

Interested  persons  have  been  afforded 
an  opporttuiity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  with  one  change — a  reference  to 
a  specific  part  of  a  service  bulletin  was 
added  for  clarification.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 


operator  nor  expand  the  scope  of  the 
AD. 

The  FAA  estimates  that  40  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  20 
work  hoius  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hoiu. 
The  aliuninum  swashplate  support 
assembly.  P/N  412-010-443-101  or 
-109  costs  $4,526.  The  steel  swashplate 
support  assembly,  P/N  412-010-^53- 
105,  costs  $9,234.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$417,360,  if  all  the  swashplates  in  the 
fleet  are  replaced  with  support 
assemblies,  P/N  412-010-453-105. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fiom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  foUows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 


139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD),  Amendment  39-9980,  to  read  as 
follows: 

AD  27-07-06    Bell  Helicopter  Textron,  Inc.: 

Docket  No.  96-SW-17-AD.  Supersedes 
priority  letter  AD  92-03-13,  issued 
January  31, 1992,  Docket  No.  92-ASW- 
31. 
Applicability:  Model  412  heUcopters,  with 
steel  main  rotor  control  swashplate  support 
assembly  (steel  swashplate  support 
assembly),  part  number  (P/N)  412-010-453- 
101,  installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  heUcopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  tlie  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafiB  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  hilure  of  the  steel  swashplate 
support  assembly  that  could  result  in  loss  of 
main  rotor  control  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Before  further  flight  after  the  effective 
date  of  this  AD,  and  thereafter,  before  the 
first  flight  of  each  day,  visually  inspect,  with 
an  inspection  mirror  and  a  bright  light,  the 
forward  and  aft  clevis  areas  of  the  steel 
swashplate  support  assembly,  part  number 
(P/N)  412-010-453-101.  in  accordance  with 
Part  I  of  Bell  Helicopter  Textron,  Inc.  Alert 
Service  Bulletin  (ASB)  412-92-57,  Revision 
A.  dated  January  30, 1992. 

M  Befbre  further  flight  after  the  effective 
date  of  this  AD,  install  a  red  radial  arc  on 
each  airspeed  indicator  to  prohibit  airspeeds 
above  110  knots.  Near  the  pilot's  airspeed 
indicator,  install  a  placard  made  of  material 
that  is  not  easily  erased,  disfigured,  or 
obscured  that  contains  the  following 
statement  in  lettering  that  is  0.2  inch 
minimum  in  height:  "Vne  not  to  exceed  110 
KIAS  or  Vne  from  the  airspeed  limitation 
placard,  whichever  is  less." 

Note  2:  ASB  No.  412-92-58,  dated  January 
27, 1992,  contains  information  on  the 
airspeed  limitation. 

(c)  If  a  crack  is  found,  before  further  flight, 
replace  the  steel  swashplate  support 
assembly,  P/N  412-010-453-101,  with  an 
airworthy  part. 

(d)  Installation  of  an  improved  steel 
swashplate  support  assembly,  P/N  412-01O- 
453-105,  or  aluminum  swashplate  support 


assembly,  P/N  412-010-443-101  or  -109.  in 
accordance  with  the  Accomplishment 
Instructions  of  ASB  412-92-61,  dated  May 
14. 1992,  constitutes  a  terminating  action  for 
the  requirements  of  this  AD,  and  itxe  red 
radial  arc  on  each  airspeed  indicator  and  the 
airspeed  placard  installed  as  a  result  of  this 
AD  may  be  removed. 

(e)  An  alternative  method  of  compliance  or 
an  adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorciaft 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  FAA  principal 
maintenance  inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcrafl  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordbance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(g)  The  inspections,  installation,  and 
replacement  if  necessary,  shall  be  done  in 
accordance  with  Bell  Helicopter  Textron,  Inc. 
Alert  Service  Bulletin  (ASB)  412-92-57, 
Revision  A,  dated  January  30, 1992,  or  ASB 
412-92-61,  dated  May  14.  1992.  as 
appropriate.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a} 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bell  Helicopter  Textron,  Inc.,  P.O.  Box 
482,  Fort  Worth,  Texas  76101.  Copies  may  be 
inspected  at  the  FAA,  FAA,  Office  of  the 
Assistant  Chief  Counsel,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(h)  This  amendment  becomes  effective  on 
May  9, 1997. 

Issued  in  Fort  Worth,  Texas,  on  March  14. 
1997. 

ErkBries, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  97-6426  Filed  4-3-97;  0:45  am] 

aauNQ  CODE  4ai»-is-u 


14  CFR  Part  39 

[Docket  Na  9fr-SW-36-AD;  Amendment 
39-9961;  AD  97-07-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  A  Division  of 
Textron  Canada  Ltd.  Mlodel  206L.  L-1, 
L-3,  and  L-4  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
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applicable  to  Bell  Helicopter  Textron,  A 
Division  of  Textron  Canada  Ltd.  (BHTC) 
Model  206L,  L-1.  L-3.  and  L-4 
helicopters,  that  requires  creation  of  a 
component  history  card  using  a 
Retirement  Index  Number  (RIN)  system, 
establishing  a  system  for  tracking 
increases  to  the  acctmiulated  RIN,  and 
a  maximum  accumulated  RIN  for  certain 
main  rotor  masts  (masts)  and  main  rotor 
trunnions  (trunnions).  This  amendment 
is  prompted  by  fatigue  analyses  and 
tests  that  show  certain  masts  and 
trunnions  fail  sooner  than  originally 
anticipated  because  of  the  unanticipated 
higher  number  of  external  load  lifts  and 
takeoCb  (torque  events)  performed  with 
those  masts  and  trunnions  in  addition  to 
the  time-in-service  (TIS)  accrued  under 
other  operating  conditions.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  failure  of  the  mast  or 
truimion,  which  could  result  in  loss  of 
the  main  rotor  system  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Effective  May  9,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Directof 
of  the  Federal  Register  as  of  May  9, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bell  Helicopter  Textron,  A 
Division  of  Textron  Canada  Ltd.  12,800 
Rue  de  L'Avenir,  Mirabel,  Quebec, 
Canada  J7J1R4,  ATTN:  Product  Support 
Engineering  Light  Helicopters.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  Suite  700, 
Washington.  EXD. 

FOA  FURTHER  MFORMATION  COffTACT:  Mr. 
Jiugen  Priester,  Aerospace  Engineer, 
Rotorcraft  Certification  Office, 
Rotorcraft  Directorate.  FAA,  2601 
Meacham  Blvd..  Fort  Worth,  Texas 
76137,  telephone  (817)  222-5159,  fax 
(817) 222-5959. 

8UPPI.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  BHTC  Model  206L, 
206L-1,  206L-3,  and  206L-4  helicopters 
was  published  in  the  Federal  Register 
on  November  14,  1996  (61  FR  58355). 
That  action  proposed  to  require,  within 
the  next  100  hours  TIS,  creation  of  a 
component  history  card  using  the  RIN 
system  for  certain  masts  and  tninnions; 
and  establishing  a  system  for  tracking 
increases  to  the  accumulated  RIN.  That 
action  also  proposed  to  establish  a 
retirement  life  for  truimions  l>ased 


solely  on  a  RIN  of  24,000,  and  a  mast 
retirement  life  based  on  a  maximum  RIN 
of  44.000  or  a  maximum  number  of 
flight  hours,  whichever  occurs  first. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed,  except  for  the 
parenthetical  insertion  of  the  number  of 
RIN's  in  para^ttphs  (d)  and  (e).  The 
FAA  has  determined  that  this  change 
will  neither  increase  the  economic 
burden  on  any  operator  nor  expand  the 
scojpe  of  the  AD. 

Tne  FAA  estimates  that  711 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  (1)  8  work  hours  per 
helicopter  to  replace  the  mast  and  10 
work  hours  per  helicopter  to  replace  the 
trunnion  due  to  the  new  method  of 
determining  the  retirement  life  required 
by  this  AD;  (2)  2  work  hours  per 
helicopter  to  create  the  component 
history  card  or  equivalent  record 
(record);  (3)  10  work  hours  per 
helicopter  to  maintain  the  record  each 
year,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $9,538  per  mast  and 
$2,083  per  trunnion.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$2,016,989,  and  each  subsequent  year  to 
be  $1,945,889.  These  costs  assume 
replacement  of  the  mast  and  tnuinion  in 
one-sixth  of  the  fleet  each  year,  creation 
and  maintenance  of  the  records  for  all 
the  fleet  the  first  year,  and  creation  of 
one-sixth  of  the  fleet's  records  and 
maintenance  of  the  records  for  all  the 
fleet  each  subsequent  year. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safe^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 


§39.13    [Ar 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  97-07-07    Bell  Helicopter  Textron,  a 
Drrision  of  Textron  Canada  Ltd.: 
Amendment  39-9981.  Docket  No.  9S- 
SW-36-AD. 
Applicability:  Model  206L.  206L-1.  206L- 
3,  and  206L— 4  helicopters,  with  main  rotor 
mast  (mast],  part  number  (P/N)  206-040- 
535-001,  -005,  -101,  or -105,  insUUed,  or 
main  rotor  trunnion  (trunnion),  P/N  206- 
011-120-103,  installed.  certiRcated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  100  hours 
time-in-service  after  the  effective  date  of  this 
AD,  unless  accomplished  previously. 

To  prevent  fatigue  failure  of  the  mast  or 
trunnion,  which  could  result  in  loss  of  the 
main  rotor  system  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 


(a)  Create  a  component  history  card  or  an 
equivalent  record  for  the  affected  mast  and 
trunnion. 

(b)  Determine  the  accumulated  Retirement 
Index  Number  (RIN)  to  date  based  on  the 
nimiber  of  takeofts  and  external  load  lifts 
(torque  events)  for  parts  in  service  in 
accordance  with  paragraphs  1  and  2  of  the 
Accomplishment  Instructions  of  Bell 
Helicopter  Textron,  Inc.  Alert  Service 
Bulletin  (ASB)  No.  206L-94-99,  Revision  A, 
dated  May  1, 1995.  Record  this  accumulated 
RIN  on  the  component  history  card. 

(c)  After  complying  with  paragraphs  (a) 
and  (b)  of  this  AD,  during  each  operation 
thereafter,  maintain  a  count  of  the  number  of 
external  load  lifts  and  the  number  of  takeoffs 
performed  and  at  the  end  of  each  day's 
ofterations,  increase  the  accumulated  RIN  on 
the  component  history  cards  as  follows: 

(1)  For  the  trunnion, 

(i)  Increase  the  RIN  for  the  Model  206, 
206L-1,  and  206L-3  helicopters  by  1  for  each 
torque  event. 

(ii)  Increase  the  RIN  for  the  Model  206L- 
4  helicopters  by  2  for  each  torque  event. 

(2)  For  the  mast,  increase  the  RIN  for  the 
Model  206L,  206L-1,  206L-3,  and  206L-4 
helicopters  by  1  for  each  torque  event. 

(d)  Remove  the  trunnion  firom  service  on  or 
before  attaining  the  maximum  accumulated 
RIN  (24,000)  in  accordance  with  Table  1  of 
the  Accomplishment  Instructions  of  Bell 
Helicopter  Textron,  Inc.  ASB  No.  206L-94- 
99,  Revision  A,  dated  May  1, 1995. 

(e)  Remove  the  mast  from  service  on  or 
before  attaining  the  maximum  accumulated 
RIN  (44,000)  or  the  flight  hour  service  life 
limit,  whichever  occurs  first,  in  accordance 
with  Table  2  of  the  Accomplishment 
Instructions  of  Bell  Helicopter  Textron,  Inc. 
ASB  No.  206L-94-99,  Revision  A,  dated  May 
1,1995. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
comphance  with  this  AD,  if  any,  may  l)e 
obtained  from  the  Rotorcraft  Certification 
Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accompUshed. 

(h)  The  creation  of  the  component  history 
card,  doctunentation,  and  removal  of  the 
trunnion  and  mast  shall  be  done  in 
accordance  with  Bell  Helicopter  Textron,  Inc. 
ASB  No.  2061^94-99,  Revision  A.  dated  May 
1, 1995.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
frvm  Bell  Helicopter  Textron,  A  Division  of 
Textron  Canada  Ltd.  12,800  Rue  de  L'Avenir, 
Mirabel,  Quebec,  Canada  J7)1R4,  ATTN: 


Product  Support  Engineering  Light 
Helicopters.  Copies  may  be  inspected  at  the 
FAA,  Office  of  the  Assistant  Chief  Counsel, 
2601  Meacham  Blvd..  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

(i)  This  amendment  becomes  efiective  on 
May  9, 1997. 

Issued  in  Fort  Worth,  Texas,  on  March  14, 
1997. 

EricBriet, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  97-6425  Filed  4-3-97;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-ASO-29) 

Establishment  of  Class  E  Airspace; 
Thomson,  GA,  and  Amendment  of 
Class  E  Airspace;  Augusta,  GA' 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule. 

summary:  This  amendment  establishes 
Class  E  airspace  at  Thomson,  GA,  for  the 
Thomson-McDuffie  Airport.  CurrenUy 
the  Class  E  airspace  area  for  the  airport 
is  included  in  the  Augusta,  GA,  Class  E 
airspace  area.  The  McDuffie  NDB  was 
relocated  bom  an  off-airport  to  an  on- 
airport  site.  As  a  result  the  NDB 
Standard  Instrument  Approach 
Procedure  (SIAP)  has  been  revised.  The 
subsequent  airspace  review  revealed 
that  less  Class  E  airspace  was  now 
required  for  the  Thomson-McDuffie 
Airport.  As  reduced  the  Class  E  airspace 
area  for  the  Thomson-McDuffie  Airport 
no  longer  intersects  the  remainder  of  the 
Augusta  Class  E  airspace  area. 
Therefore,  it  is  necessary  to  establish 
stand  alone  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Thomson.  GA,  for  the 
Thomson-McDuffie  Airport  and  amend 
the  Augusta,  GA,  Class  E  airspace  area 
by  removing  the  airspace  previously 
required  for  the  Thomson-McDuffie 
Airport. 

EFFECTIVE  DATE:  0901  UTC,  May  22. 
1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Benny  L.  McGlamery,  Operations 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atianta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATKM: 

History 

On  January  24, 1997,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 


Part  71)  by  establishing  Class  E  airspace 
at  Thomson,  GA,  and  amending  Class  E 
airspace  at  Augusta,  GA,  (62  FR  3629). 
This  action  will  provide  adequate  Class 
E  airspace  for  IFR  operations  at 
Thomson-McEhiffie  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  £)esignations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4,  1996, 
and  effective  September  16, 1996.The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequenUy  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  stand-alone  Class  E 
airspace  at  Thomson,  GA,  for  the 
Thomson-McDuffie  Airport  and  amends 
Class  E  airspace  at  Augusta,  GA,  by 
removing  the  airspace  previously 
required  for  the  Thomson-McDuffie 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regtilations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  nde"  imder  DOT 
R^ulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regtdatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment  ^ 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g):  40103,  40113, 
40120:  EO  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 
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fn.l    (Aimndad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 

ASO  GA  E5  ThanMn.  GA  (Nmr] 

Thomson-McDufSe  Airport,  GA 

(LaL  33*31'47  "  N.  long.  82'31'00"  W) 

That  airspace  extending  upward  from  700 
teei  above  the  surface  mthin  a  7.5-inile 
radius  of  Thomson-McDuffie  Airport 

ASO  GA  ES  AngosU,  GA  [Rsviaed] 

Augusta,  Bush  Field.  GA 

(Lat  33'22'12"  N.  long.  81'57'52"  W) 
BusheNDB 

(Lat  33»17'13"  N.  long.  81*56'49"  W) 
Daniel  Field 

(Lat  33'27'59"  N.  long.  82»02'21"  W) 
Burke  County  Airport 

(Lat  33»02'28"  N.  long.  82"00'14"  W) 
Burke  County  NDB 

(Ut  33*0233  "  N.  long.  82"00'17"  W) 

That  airspace  extending  upward  from  700 
faet  above  the  surface  within  an  8.2-mile 
radius  of  Bush  Field  and  within  8  miles  west 
and  4  miles  east  of  Augusta  ILS  localizer 
south  course  extending  from  the  8.2-mile 
radius  to  16  miles  south  of  the  Bushe  NDB, 
and  within  a  6.3-mile  radius  of  Daniel  Field, 
and  within  a  6.2-mile  radius  of  Burke  County 
Airport  and  within  3.5  miles  each  side  of  the 
243*  bearing  from  the  Burke  Coimty  NDB 
extending  from  the  6.2-mile  radius  to  7  miles 
southwest  of  the  NDB. 


Issued  in  College  Park.  Geoigia.  on  March 
24.  1997. 

WadeT.CariMniar. 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 

[PR  Doc.  97-8614  Filed  4-3-97;  8:45  am) 
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14  CFR  Part  71 

[Airspac*  Dodwt  No.  96-nAWP-30| 

AfiMndment  of  Class  E  AJrs|>ac«; 
VIctorvills,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKM:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  geographic  coordinates  of  a  final 
rule  that  was  published  in  the  Federal 
Register  on  February  25,  1997  (62  FR 
8369),  Airspace  Docket  No.  96-AWP- 
30. 


EFFECTIVE  DATE:  0901  UTC  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist. 
Operations  Branch.  AWP-530.  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawndale.  California.  90261. 
telephone  (310)  725-6556. 

SUPPI^MENTARY  MFORMATKM: 

History 

Federal  Register  Document  97-4577, 
Airspace  Docket  No.  96-AWP-30, 
published  on  February  25, 1997  (62  FR 
8369),  revised  the  description  of  the 
Class  E  airspace  area  at  Victorville,  CA. 
An  error  was  discovered  in  the 
geographic  coordinates  for  the 
Victorville,  CA,  Class  E  airspace  area. 
This  action  corrects  that  error. 

Correction  to  Notice  of  Proposed 
Rulemaking 

Accordingly,  purstumt  to  the 
authority  delegated  to  me,  the 
geographic  coordinates  for  the  Qass  E 
airspace  are  at  Victorville,  CA,  as 
published  in  the  Feileral  Register  on 
February  25, 1997,  Federal  Register 
Document  97-4577;  page  8370,  column 
2).  is  corrected  as  follows: 

f71.1    [CorrectMq 


AWPCAE5    Victarrille.  CA 

By  removing  "(lat  34"35'67"  N.,  long. 
117*22'93"  W.)"  and  substituting  "(lat 
34*35'40"  N.,  long,  lir22'56"  W.)". 

Issued  in  Los  Angeles,  California,  on 
March  5, 1997. 
George  D.  Williams, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

(FR  Doc.  97-8500  Filed  4-3-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  202 

[Retoase  No*.  33-7406,  34-38447, 35-26896. 
39-2350,  IC-22S88.  and  IA-1625:  Rto  No. 
S7-14-97] 

Panatty-Raduction  Policy  for  Small 
Entitlas 

AGENCY:  Sectirities  and  Exchange 

Commission. 

ACTKM:  Policy  statement;  request  for 

comments. 

summary:  The  Securities  and  Exchange 
Commission  is  issuing  a  statement  of  its 


penalty-reduction  policy  for  small 
entities  as  required  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act,  Pub.  L.  No.  104-121, 110 
Stat.  857  (1996).  The  Commission  also 
requests  comments  on  the  policy.  After 
the  comment  period  has  closed  and  the 
Conunission  has  gained  experience  in 
applying  the  policy,  the  Commission 
intends  to  re-evaluate  the  policy  in  light 
of  its  experience  and  the  comments  of 
interested  persons. 
DATES:  Effective  March  29,  1997. 
Interested  persons  may  submit 
comments  on  the  policy  on  or  before 
December  31,  1997. 

ADDRESSES:  Interested  persons  should 
submit  three  copies  of  their  written 
data,  views,  and  opinions  to  Jonathan' G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  St.  N.W., 
Washington,  D.C.  20549.  Comment 
letters  also  may  be  submitted 
electronically  to  the  following  electronic 
mail  address:  rule-comments9sec.gov. 
All  conunent  letters  should  refer  to  File 
No.  S7-14-97;  this  file  number  should 
be  included  on  the  subject  line  if  E:mail 
is  used.  All  comment  letters  will  be 
made  available  for  public  inspection 
and  copying  at  the  Commission's  Public 
Reference  Room,  Room  1024,  450  Fifth 
St.  N.W..  Washington,  D.C.  20549. 
Electronically  submitted  comment 
letters  will  be  posted  on  the 
Commission's  Internet  Web  site  (http:// 
www.sec.gov). 

FOR  FURTHER  MFORMATION  CONTACT:  Joan 
McKown  (202-942-4530)  or  Susan 
Mathews  (202-942-4737),  Office  of  tiie 
Chief  Counsel,  Division  of  Enforcement, 
or  Amy  KroU  (202-942-0927)  or  Anne 
Sullivan  (202-942-0954),  Office  of  the 
General  Counsel. 

SUPPLEMENTARY  INFORMATION:  The  Small 
Business  Regulatory  Fairness  Act 
("SBREFA"  or  "the  Act")  was  enacted 
on  March  29, 1996.  ■  SBREFA  seeks  to 
improve  the  regulatory  climate  for  small 
entities  ^  by,  among  other  things: 

•  Expanding  the  extent  to  which  the 
rule  making  process  must  include 
evaluation  of  the  impact  of  proposed 
rules  (and  rule  changes)  on  small 
entities;  ^ 


■  Pub.  L.  No.  104-121. 110  Stat  857  (codified  in 
scattered  sections  of  5  U.S.C.  15  U.S.C  and  as  a 
note  to  5  U.S.C  §601)  (1996). 

2  The  definition  of  "small  entity"  under  SBREFA 
is  the  same  as  the  definition  of  "small  entity"  under 
the  Regulatory  Flexibility  Act.  5  U.S.C  §601  e(  set}. 
("Reg.  Flex.  Act").  SBREFA  §  221(1).  The  Rag.  Flex. 
Act  define*  "small  entity"  to  include  "small 
business."  Pursuant  to  the  fleg.  Flex.  Act,  5  U.S.C 
§601(3).  the  Commission  has  adopted  appropriate 
definitions  of  "small  business"  for  purposes  of  the 
Reg.  Flex.  Act  See  infra  n.lO. 

)  5  U.S.C  §§  603(a),  604.  and  605(b).  codifying 
SBREFA  §§  241  and  243. 


•  Expanding  the  rights  of  action  for 
small  businesses  to  seek  judicial  review 
of  rules  impacting  small  entities;  ** 

e  Requiring  agencies  to  establish 
small  entity  penalty  reduction  or  waiver 
policies;  ^  and 

•  Directing  agencies  to  expand  their 
efforts  to  provide  formal  and  informal 
guidance  to  small  entities.' 

In  this  release,  the  Commission 
announces  a  small  entity  penalty- 
reduction  policy  ("Penalty-Reduction 
Policy"  or  "Policy")  as  mandated  by 
SBREFA  and  solicits  comment  on  the 
Policy. 

SBREFA  provides  a  general  standard 
for  penalty-reduction  policies: 

Each  agency  regulating  the  activities  of 
small  entities  shall  establish  a  policy  or 
program  within  1  year  of  enactment  of  this 
section  to  provide  for  the  reduction,  and, 
under  appropriate  circumstances  for  the 
waiver,  of  civil  penalties  for  violations  of  a 
statutory  or  regulatory  requirement  by  a 
small  entity.  Under  appropriate 
cimimstances,  an  agency  may  consider 
ability  to  pay  in  determining  penalty 
assessments  on  small  entities.'' 

A  statement  entered  into  the 
Congressional  Record  after  enactment  of 
SBREFA  explains  that  agencies  have 
"flexibility  to  tailor  their  specific 
programs  to  their  missions  and 
charters"  and  instructs  agencies  "to 
develop  the  boundaries  of  their  program 
and  the  specific  circumstances  for 
providing  for  a  waiver  or  reduction  of 
penalties."  «  To  that  end,  SBREFA 
specifies  that  a  penalty-reduction  policy 
adopted  by  an  agency  may  be  subject  to 
the  requirements  or  limitations  of  other 
applicable  statutes.  SBREFA  also  lists 
six  possible  exclusions  or  conditions 
that  an  agency  may  incorporate  in  its 
policy.' 

The  Commission  has  reviewed  the 
current  requirements  of  the  fiederal 
securities  laws,  its  current  practice  in 


*  5  U.S.C  §611,  codifying  SBREFA  §  242. 

'SBREFA  §223. 

•SftlEFA  §§212.  213,  214  (codified  at  15  U.S.C 
§648(cX3)).  and  215.  In  a  companion  release,  the 
Commission  is  adopting  an  informal  guidance 
program  as  required  by  SBREFA.  Inforxnal 
Guidance  Program  for  Small  Entities.  Securities  Act 
Rel.  No.  33-7407  (Mar.  27. 1997).  The  Commission 
previously,  on  )anuary  28, 1997,  adopted  small 
enUty  compliance  guides  as  required  by  SBREFA. 
SecuriUas  Act  Rel.  No.  7342.  62  FR  4104  ( Jan.  28, 
1997)  (codified  at  17  CFR  202.8). 

1  SBREFA  §  223(a).  SBREFA  also  establishes  that 
"(iln  any  civil  or  administrative  action  against  a 
small  entity,  guidance  given  by  an  agency  applying 
the  law  to  facts  provided  by  the  small  entity  may 
be  considered  as  evidence  of  the  reasonableness  or 
appropriateness  of  any  proposed  fines,  penalties  or 
damages  sought  against  such  small  entity."  Id. 
§  213(a). 

s  "Small  Business  Regulatory  Enforcement 
Fairness  Act — joint  Managers  Statement  of 
Legislative  History  and  Congressional  Intent."  142 
Cong.  Rac.  S3244  (daily  ed.  Mar  29, 1996). 

•SBREFA  §  223(b). 


assessing  penalties  on  small  entities, 
and  the  appropriate  conditions  and 
exclusions  for  a  penalty-reduction 
policy  for  small  entities  that  violate  the 
federal  securities  laws.  On  the  basis  of 
that  review,  the  Commission  annoimces 
its  Penalty-Reduction  Policy  for  small 
entities.  Although  the  Commission's 
informal  practice  has  been  to  consider 
some  or  all  of  the  factors  contained  in 
the  policy  in  its  penalty  analysis  for  all 
entities,  in  accord  with  the  mandates  of 
SBREFA,  the  Cbmmisiion  sets  forth  in 
this  release  a  formal  policy  specifically 
for  small  entities  that  embodies  these 
factors.  The  Commission  also  invites 
comments  on  this  Policy. 

I.  Penalty-Reduction  Policy 

A.  Text  of  Policy 
The  text  of  the  policy  follows: 

The  Commission's  policy  with  respect  to 
whether  to  reduce  or  assess  civil  money 
penalties  against  a  small  entity  is: 

(a)  The  Commission  will  consider  on  a 
case-by-case  basis  whether  to  reduce  or  not 
assess  civil  money  penalUes  against  a  small 
entity.  In  determining  whether  to  reduce  or 
not  assess  penalties  against  a  specific  small 
entity,  the  following  considerations  will 
apply: 

(1)  Except  as  provided  in  paragraph  (a)(3) 
below,  penalty  reduction  will  not  be 
available  for  any  small  entity  if: 

(i)  The  small  entity  was  subject  previously 
to  an  enforcement  action; 

(ii)  Any  of  the  small  entity's  violations 
involved  willful  or  criminal  conduct;  or 

(iii)  The  small  entity  did  not  make  a  good 
Caith  effort  to  comply  with  the  law. 

(2)  In  considering  whether  the  Commission 
will  reduce  or  refrain  frt>m  a»««»««ing  a  qjvil 
money  penalty,  the  Commission  may 
consider 

(i)  The  egregiouaness  of  the  violations; 

(ii)  The  isolated  or  repeated  nature  of  the 
violations; 

(iii)  The  violator's  state  of  mind  when 
committing  the  violations; 

(iv)  The  violator's  history  (if  any)  of  legal 
or  regulatory  violations; 

(v)  The  extent  to  which  the  violator 
cooperated  during  the  investigation; 

(vi)  Whether  the  violator  has  engaged  in 
subsequent  remedial  efforts  to  mitigate  the 
effects  of  the  violation  and  to  prevent  future 
violations; 

(vii)  The  degree  to  which  a  penalty  will 
deter  the  violator  or  others  from  committing 
future  violations;  and 

(viii)  Any  other  relevant  fact 

(3)  The  Conunission  also  may  consider 
whether  to  reduce  or  not  assess  a  civil  money 
penalty  against  a  small  entity,  including  a 
small  entity  otherwise  excluded  from  this 
policy  under  paragraphs  (a)(l)(i)-(iii)  above, 
if  the  small  entity  can  demonstrate  to  the 
Commission's  satisfaction  that  it  is 
financially  unable  to  pay  the  penalty, 
immediately  or  over  a  reasonable  period  of 
time,  in  whole  or  in  part 

(4)  For  purposes  of  this  policy,  an  entity 
qualifies  as  "small"  if  it  is  a  small  business 


or  small  organization  as  defined  by 
CommissioH  ruJes  adopted  for  the  purpose  of 
compliance  with  the  Risgulatory  Flexibility 
Act '°  An  entity  not  included  in  these 
definitions  will  be  considered  "small"  for 
purposes  of  this  policy  if  it  meets  the  total 
asset  amount  that  applies  to  issuers  as  set 
forth  in  Rule  157(a)  of  the  Secxirities  Act  of 
1933." 

(b)  The  foregoing  policy  does  not  create  a 
right  or  remedy  for  any  person.  This  policy 
shall  not  apply  to  any  remedy  that  may  be 
sought  by  the  Clommission  other  than  civil 
money  penalties,  whether  or  not  such  other 
remedy  may  be  characterized  as  penal  or 
remedial. 

B.  Penalties  Eligible  for  Reduction 

The  Policy  will  apply  only  to  civil 
money  penalties.  It  will  not  apply  to  any 
remedy  that  the  Commission  may  seek 
other  than  civil  money  penalties, 
whether  or  not  such  other  remedy  may 
be  characterized  as  penal  or  remedial. '^ 
SBREFA  provides  that  an  agency  may 
consider  an  entity's  "ability  to  pay," 
and  requires  agencies  to  report  to 
Congress  on  the  "total  amount  of 
penalty  reductions."  The  Commission 
interprets  these  statements  to  refer  to 
civil  money  penalties.  Committee 
statements  that  were  included  in  the 
Congressional  Record  after  enactment  of 
SBREFA  also  support  limiting  penalty 
reduction  policies  to  civil  money 
penalties. '3  Moreover,  an  Environmental 
Protection  Agency  ("EPA")  policy  cited 


■0  Pursuant  to  the  Reg.  Flex.  Act.  5  U.S.C 
§601(3),  the  Commission  has  adopted  appropriate 
definitions  of  "small  business"  for  purposes  of  tbe 
Reg.  Flex.  Act.  Based  on  an  analysis  of  tbe  language 
and  legislative  history  of  the  Reg.  Flex.  Act. 
Congress  does  not  appear  to  have  intended  that  Act 
to  apply  to  natural  persons  (as  opposed  to 
individual  proprietorships)  or  to  foreign  entities. 
The  Commission  understands  that  staff  at  the  Small 
Business  Administration  (SBA)  have  taken  the  same 
position.  Telephone  conversation  with  Gregory  ). 
Daan,  Jr..  Assistant  Chief  Counsel  for  Finance  and 
Programs,  SBA  Office  of  Advocacy  (S4ar.  13. 1997). 
See  17  era  270.0-10,  275.0-7,  240.0-10,  230.157. 
250.110,  and  260.0-7.  Tbe  Commission  recently 
proposed  amendments  to  certain  of  these 
definitions.  Definitions  of  "Small  Business"  or 
"Small  Organization  "  Under  the  Investment 
Company  Act  of  1940,  the  Investment  Advisers  Act 
of  1940,  the  Securities  Exchange  Act  of  1934.  and 
the  Securities  Ad  of  1933,  Sectirities  Act  Rel.  Na 
7383,  62  FR  4106  ()an.  28. 1997).  Tbe  Commission 
extended  tbe  comment  period  for  the  proposed 
amendmenU  to  April  30, 1997,  62  FR  13356  (Mar. 
20, 1997). 

' '  At  present,  this  threshold  is  SS  million.  Thua. 
non-regulated  entities,  such  as  general  partnershipa. 
privately  held  corporations  or  profeasiooal  service 
organizations,  with  assets  of  S5  milUon  or  less  may 
qualify  for  penalty-reduction. 

'»  See  fohnson  v.  SEC.  87  F.3d  484  (D.C  Or. 
1996)  (six-month  suspension  from  supervisory 
positions  at  broker-dealers  constitutes  a  penalty  far 
the  purposes  of  28  U.S.C  §  2462). 

»  "Small  Bufiness  Regulatory  Enforcement 
Fairness  Act:  Views  of  the  House  Committees  of 
)urisdiction  on  the  Congreasional  Intent  Regarding 
the  'Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.' '  142  Cong.  Rec.  £572  (daily 
ad.  Apr.  19, 1996):  142  Cong.  Rac  at  S3244. 


16078  Federal  Register  /  Vol.  62,  No.  65  /  Friday,  April  4,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62.  No.  65  /  Friday,  April  4.  1997  /  Rules  and  Regulations  16079 


in  the  statements  as  an  example  of  an 
appropriate  policy  is  limited  to  civil 
money  penalties.'* 

C.  Other  Relevant  Statutes 

Hie  Policy  is  consistent  with  the 
statutory  provisions  in  the  Securities 
Enforcement  Remedies  and  Penny  Stock 
Act  of  1990.>3  the  Insider  Trading 
Sanctions  Act  of  1984,'*  and  other 
statutes  '^  that  grant  the  Commission  the 
authority  to  impose  civil  money 
penalties  for  a  broad  range  of  violations 
of  the  federal  securities  laws.  ■*  These 
Acts  give  the  Commission  flexibility  to 
tailor  sanctions  and  recommend  factors 
that  guide  the  Commission's  discretion 
in  imposing  money  penalties.  Although 
each  decision  is  based  on  fact-specific 
cinnunstances,  with  respect  to  each 
violator  the  Commission  presently  may 
consider  (1)  the  violator's  financial 
ability  to  pay  a  penalty;  (2)  whether  the 
violator  is  a  repeat  offender;  (3) 
cooperation  provided  during  the 
investigation;  (4)  subsequent  remedial 
efforts;  (5)  whether  the  violation  was 
willful;  (6)  the  degree  to  which  a 
penalty  will  deter  futxire  violations;  and 
(7)  any  other  relevant  fact.'^ 

D.  Exclusions  From  and  Conditions  to 
the  Penalty-Roduction  Policy 

Section  223(b)  of  SBREFA  lists  six 
possible  exclusions  or  conditions  that 
agencies  may  incorporate  in  their 
penalty-reduction  policies,  some  of 
which  are  similar  to  those  factors  the 
Commission  may  consider  when 
fashioning  a  p>enalty  under  the  statutes 
described  at>ove.  For  the  reasons 
discussed  below,  the  Commission 
incorporates  in  the  Policy  three  of  the 
suggested  exclusions,  which  are 


'*  See  EPA.  Policy  on  Compliance  Incentives  for 
Small  Butinett.  61  FR  27984  Uune  3. 1M6). 

"Pub.  U  101-429.  104  Slat.  931  (1990)  (codified 
in  Kattorad  sactioiK  of  IS  U.S.C)  ("Rsmadie* 
Act"). 

■•Pub.  L.  ^4o.  98-376.  98  Slat.  12(M  (1984) 
(codified  in  scattered  lectiaaa  of  IS  U.S.C) 
("Insider  Trading  Act"). 

>''  See,  e.g..  Insider  Trading  and  Securities  Fraud 
Eniorcement  Act  of  1988.  Pub.  L.  No.  100-704. 102 
Slat  4877  (1988)  (codified  in  scattered  section*  of 
15  U.S.C). 

'•  See  section  20<dK2)  of  the  Securities  Act  of 
1933  (civil  actions)  (IS  U.S.C  77t(dX2)):  secUons 
21(dX3)  (civii  actions).  21A  (insider  trading 
actions),  and  21 B  (administrative  proceedings)  of 
the  Securities  Exchange  Act  of  1934  ("Exchange 
Act")  (15  use  S*78u(dK3).  78U-1.  and  78u-2): 
sections  203(iN2)  (administrative  proceedings)  and 
209(e)  (dvil  actions)  of  the  Investment  Advisers  Act 
of  1940  (15  U.S.C  $§80b-3(i)(2)  and  80b-9(e)):  and 
sections  9(d)  (administrative  proceedings)  and  424e) 
(dvil  actions)  of  the  Inveatmaot  Company  Act  of 
1940(15  U.S.C  §$80a-9(d)  and  80a-41(a)). 

**See.  e.g..  section  2lB(cMlH6)  of  the  Exchange 
Act  (15  U.S.C  §  7Bu-2(cNl)-(6)):  see  also  SECw. 
Bntmfield  et  aJ..  SEC  LiL  RaL  ^4o.  14.956  (June  20. 
1996)  (penalty  not  imposed  in  tight  of  respoodaat's 
coofMratioa). 


contained  in  paragraph  (a)(1)  of  the 
Policy,  but  does  not  incorporate  the 
other  three. 

1.  Multiple  Enforcement  Actions 

SBREFA  permits  an  ageacy  to  exclude 
from  its  policy  small  entities  that  have 
been  subject  to  multiple  enforcement 
actions.  The  Commission  historically 
has  made  a  similar  determination  vtnder 
Section  21B(c)  of  the  Exchange  Act 
when  considering  whether  a  penalty  is 
in  the  public  interest.^  The 
Commission  l)elieves  it  is  appropriate  to 
deny  access  to  the  Penalty-Reduction 
Policy  to  small  entities  against  which 
the  Commission  previously  has  filed  an 
action.  Therefore,  the  Policy  contains 
this  exclusion. 

2.  Willful  or  Criminal  Conduct 

SBREFA  permits  an  agency  to  exclude 
from  its  policy  a  small  entity  whose 
violation  involves  willful  or  criminal 
conduct.  Thomas  ).  Bliley,  Jr..  Chairman 
of  the  House  Commerce  Committee, 
explained  in  a  statement  entered  into 
the  Congressional  Record  after 
enactment  of  SBREFA  that: 

We  will  not  tolerate,  and  this  bill  does  not 
create,  any  free  pass  for  financial  fraud. 
Specifically.  Section  323(b)(4)  of  the  bill 
expressly  excludes  "violations  involving 
willful  or  criminal  conduct"  frtim  the  small 
business  enforcement  variance.  In  the  context 
of  the  federal  securities  laws,  I  understand 
"willful"  to  tiave  the  longstanding  judicial 
construction  as  expressed  in,  for  example, 
Tager  v.  Securities  and  Exchange 
Commission.  344  F.2d  5,  7  f2d.  Cir.  1965).2' 

Consistent  with  Chairman  Bliley's 
statement,  the  Policy  is  not  available  to 
small  entities  if  their  violations  involve 
willfid  or  criminal  conduct. 

3.  Good  Faith  Compliance 

SBREFA  permits  an  agency  to  require 
that  a  small  entity  has  made  a  good  faith 
effort  to  comply  with  the  law  in  order 
for  the  small  entity  to  avail  itself  of  the 
penalty  reduction  policy.  The  Policy 
contains  this  exclusion.  Under  the 
Policy,  a  small  entity  may  qualify  for 
penalty  reduction  only  if  the 
Commission  has  not  alleged  that  its 
actions  were  undertaken  in  bad  faith 
and  if  the  entity  proffers  evidence 
satisfactory  to  die  Commission  that  it 
made  a  "good  faith"  effort  to  comply 
with  the  securities  laws. 

4.  Reasonable  Correction  Period 

SBREFA  permits  an  agency  to 
condition  the  availability  of  penalty 


'"Under  this  section,  the  Commission  will 
consider  whether  the  entity  previously  violated  the 
federal  or  state  securities  la%rs  or  rulea. 

"  "Cootract  with  America  Advancement  Act  of 
1996."  Speech  of  Hon.  Thomas  ).  Bliley.  )r..  142 
Coi^  Rac  E5gi-92  (daily  ed.  Apr.  19. 1996). 


reduction  on  a  small  entity's  correction 
of  a  violation  within  a  reasonable  time 
period.  If  a  small  entity  violates  the 
securities  laws,  the  violation  cannot  be 
"imdone."  Rather,  the  Commission's 
enforcement  program  focuses  on 
stopping  current  violative  conduct  or 
preventing  future  conduct  through  the 
use  of  injunctions  and  temporary 
restraining  orders,  and  by  recovering  ill- 
gotten  gains  in  the  form  of  disgorgement 
or  by  requiring  undertakings  to  improve 
compliance  procedures  at  firms.  The 
Office  of  Compliance  Inspections  and 
Examinations  ("OCIE")  issues 
deficiency  letters  to  regulated  entities 
foiuid  to  have  weaknesses  in  their 
compliance  systems  and  or  to  have 
violated  applicable  rules  and 
regulations.  Depending  on  the  nature  ot 
violations  found,  however,  even  if  an 
entity  corrects  the  violations,  OCIE  may 
make  an  enforcement  referral  in  an 
effort  to  deter  future  violations  by  the 
entity.  Because  enforcement  action  is 
initiated  when  a  violation  is  particularly 
egregious,  or  when  an  entity  has  failed 
to  correct  adequately  its  violations, 
penalty  reduction  for  correcting  a 
violation  that  is  the  basis  of  an 
enforcement  action  would  send  the 
wrong  message  to  regulated  entities. 
Consequently,  the  Commission  is  not 
including  this  condition  in  the  Policy. 

5.  Compliance  Assistance  Program 

SBREFA  also  permits  an  agency  to 
apply  penalty  reduction  to  violations 
discovered  through  an  entity's 
participation  in  a  compliance  assistance 
or  audit  program  operated  or  supported 
by  the  agency  or  a  state.^^  Specifically, 
some  agencies,  for  example  the 
Occupational  Safety  and  Health 
Administration  and  EPA,  have  offices 
that  will  audit,  and  f>ass  judgment  on, 
a  regulated  entity's  compliance 
program.  SBREFA  suggests  that  agencies 
could  consider  applying  their  penalty 
reduction  policies  to  small  entity    • 
violations  found  in  the  course  of  such 
a  compliance  audit.  Although  various 
divisions  Mrithin  the  Commission 
provide  regulatory  guidance,  the 
Commission  does  not  operate  a  formal 
"compliance  assistance  or  audit 
program."  "  Rather  than  specify  how 
every  regulated  entity  should  structure 
its  compliance  program,  the 
Commission  sets  standards  and  then 
relies  on  the  ability  of  each  regulated 
entity,  and  when  applicable  its  self- 
regulatory  organization,  to  determine 
how  best  to  implement  its  compliance 


n  SBREFA  $223(bN2). 

"  Inspections  and  examinations  by  OCIE  do  not 
constitute  formal  t:ompliance  assistai>ce  or  audit 
programs. 


program,  based  on  the  nature  of  its 
business.  Because  the  Commission  does 
not  have  a  compliance  program  of  the 
type  described  in  SBREFA,  this 
condition  is  not  in  the  Policy.  Notably, 
however,  as  a  general  matter,  the 
Commission  does  take  into 
consideration  compliance  efforts  and 
gives  appropriate  weight  to  the 
existence  of  effective  compliance 
procedures  both  in  making  prosecutorial 
decisions  regarding  bringing  charges 
and  in  determining  sanctions  or 
penalties. 

6.  Health,  Safety  or  Environmental 
Threats 

Finally,  SBREFA  mentions  excluding 
from  a  penalty  reduction  policy  those 
violations  "that  pose  serious  health, 
safety  or  environmental  threats."  The 
Commission  does  not  regulate  health, 
safety  or  environmental  entities. 
Therefore,  this  exclusion  is  not  in  the 
Policy. 

E.  Elements  the  Commission  May 
Consider  When  Assessing  Whether  to 
Reduce  or  Not  Assess  Penalties 

Consistent  with  the  Commission's 
practice  and  the  statutes  which  enable 
the  Commission  to  assess  money 
penalties,  paragraph  (a)(2)  of  the  Policy 
identifies  eight  elements  the 
Commission  may  consider  when 
determining  whether  to  reduce  or  not 
assess  a  civil  money  penalty  against  a 
small  entity.  Although  derived  from 
considerations  the  Commission  already 
applies  when  determining  whether,  and 
the  level  at  which,  to  apply  penalties,^'* 
the  Policy  gives  the  Commission 
discretion  to  consider  any  or  all  of  these 
in  any  case  where  the  Policy  may  apply. 

F.  Ability  to  Pay 

SBREFA  permits  an  agency  to 
consider  ability  to  pay  in  determining 
penalty  assessments  on  small  entities.^ 
Since  passage  of  the  Remedies  Act  in 
1990,  the  Commission  has  complied 
with  the  spirit  of  SBREFA,  considering 
an  entity's  ability  to  pay  before  setting 
a  penal^  amount.  Generally,  the 
Commission  seeks  money  penalties  in 
an  amount  that,  after  careful 
examination  of  financial  information 
provided  by  the  violator,  the 
Commission  determines  the  violator  is 
able  to  pay.  When  analyzing  appropriate 
sanctions  in  a  particular  case,  the 
Commission  typically  will  direct  its 
staff  to  examine  an  entity's  ability  to  pay 
disgorgement  first;  if  the  entity  has  the 
ability  to  pay  a  penalty  after  paying 
disgorgement,  the  Commission  will 


demand  an  appropriate  penalty  amount 
based  on  the  entity's  ability  to  pay.^ 

Consistent  with  this  practice, 
paragraph  (a)(3)  of  the  Policy  makes 
penalty-reduction  available  to  small 
entities  that  may  otherwise  t>e  excluded 
under  paragraph  (a)(1).  A  small  entity 
must  demonstrate  to  the  Commission's 
satisfaction  that  it  is  unable  financially 
to  pay  a  penalty  before  the  Commission 
will  consider  whether  penalty-reduction 
is  warranted.  The  Policy  establishes  that 
the  Commission,  in  its  sole  discretion, 
may  consider  the  eight  factors  in 
paragraph  (a)(2)  of  the  Policy  as  well  as 
reviewing  evidence  presented  by  the 
small  entity  requesting  penalty- 
reduction,  such  as  sworn  financial 
statements,  to  determine  whether 
reduction  is  warranted  in  a  particular 
case.  The  small  entity  must  demonstrate 
to  the  Commission's  satisfaction  that  it 
presenUy  is  unable  financially  to  pay 
the  penalty,  in  whole  or  in  part,  and  that 
it  will  be  unable  to  pay  the  penalty,  in 
whole  or  in  part,  over  a  reasonable 
period  of  time. 

n.  Regulatory  Requirements 

The  Commission  is  annoimcing  a 
Penalty  Reduction  Policy  as  required  by 
SBREFA.  As  a  general  statement  of 
policy,  the  Administrative  Procedure 
Act  ("APA")  does  not  require  that  the 
Commission  publish  the  Policy  for 
notice  and  comment^''  The  Commission 
wishes,  however,  to  provide  interested 
parties,  particularly  small  entities,  an 
opportunity  to  comment  on  the  Policy. 
The  Commission  intends  to  revisit  the 
Policy  when  a  reasonable  period  has 
passed  after  the  end  of  the  comment      ^ 
period.  In  its  re-evaluation,  the 
Commission  will  consider  its 
experience  administering  the  Policy  and 
comments  the  Commission  receives. 

List  of  Sul^ects  in  17  CFR  Part  202 

Administrative  practice  and 
procedure. 

Text  of  Amendment 

In  accordance  with  the  foregoing,  17 
CFR,  Chapter  n,  is  amended  as  follows: 

PART  202— 4NF0RMAL  AND  OTHER 
PROCEDURES 

1.  The  authority  citation  for  Part  202 
is  amended  by  adding  the  following 
citation  to  read  as  follows: 


AnthoritT:  15  U.S.C  778.  77t,  78d-l,  78u, 
78w.  78/Ad).  79r.  79t,  77s8S.  77uuu,  80a-37. 
808-41,  80b-9.  and  80b-ll,  imless  otherwise 
noted. 


^  See  supra  n.l9  and  accompanying  text 
»  See  SBREFA  §  223(a). 


^  In  accordance  with  section  21B(d)  of  the 
Exchange  Act,  for  example,  the  staff  considers  an 
entity's  "ability  to  continue  in  business  and  the 
collectability  of  a  penalty,  taking  into  account  any 
other  claims  of  the  United  States  or  third  parties 
upon  such  person's  assets  and  the  amount  of  such 
person's  assets." 

"5  U.S.C§  553(a)(3)(A). 


Section  202.9  is  also  issued  imder 
section  223. 110  Stat  859  (Mar.  29, 
1996). 

2.  Section  202.9  is  added  to  read  as 
follows: 

§202.9    Small  entity  •nforcanwnt  ponatly 
reduction  poHqr. 

The  Ckimmission's  policy  with  respect 
to  whether  to  reduce  or  assess  civil 
money  penalties  against  a  small  entity 
is: 

(a)  The  Commission  will  consider  on 
a  case-by-case  basis  whether  to  reduce 
or  not  assess  civil  money  penalties 
against  a  small  entity.  In  determining 
whether  to  reduce  or  not  assess 
penalties  against  a  specific  small  entity, 
the  following  considerations  %vill  apply: 

(1)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  penalty  reduction 
will  not  be  available  for  any  small  entity 
if: 

(i)  The  small  entity  was  subject 
previously  to  an  enforcement  action; 

(ii)  Any  of  the  small  entity's 
violations  involved  willful  or  criminal 
conduct;  or 

(iii)  The  small  entity  did  not  make  a 
good  faith  effort  to  comply  with  the  law. 

(2)  In  considering  whether  the 
Commission  will  reduce  or  refrain  from 
assessing  a  civil  money  penalty,  the 
Commission  may  consider 

(i)  The  egregiousness  of  the  viofations; 

(ii)  The  isolated  or  repeated  nature  of 
the  violations; 

(iii)  The  violator's  state  of  mind  when 
committing  the  violations; 

(iv)  The  violator's  history  (if  any)  of 
legal  or  regulatory  viofations; 

(v)  The  extent  to  which  the  violator 
cooperated  during  the  investigation; 

(vi)  Whether  the  violator  has  engaged 
in  subsequent  remedial  efforts  to 
mitigate  the  effiects  of  the  viofation  and 
to  prevent  future  viofations; 

(vii)  The  degree  to  which  a  penalty 
will  deter  the  violator  or  others  from 
committing  future  violations;  and 

(viii)  Any  other  relevant  fact. 

(3)  The  Commission  also  may 
consider  whether  to  reduce  or  not  assess 
a  civil  money  penalty  against  a  small 
entity,  including  a  small  entity 
otherwise  excluded  from  this  policy 
under  paragraphs  (a)(1)  (i)-(iii)  of  this 
section,  if  the  small  entity  can 
demonstrate  to  the  Commission's 
satisfaction  that  it  is  financially  unable 
to  pay  the  penalty,  immediately  or  over 
a  reasonable  period  of  time,  in  whole  or 
in  part. 

(4)  For  purposes  of  this  policy,  an 
entity  qualifies  as  "small"  if  it  is  a  small 
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business  or  small  organization  as 
defined  by  Commission  rules  adopted 
for  the  purpose  of  compliance  with  the 
Regiilatory  Flexibility  Act.'  An  entity 
not  included  in  these  definitions  will  be 
considered  "small"  for  purposes  of  this 
policy  if  it  meets  the  total  asset  amount 
that  applies  to  issuers  as  set  forth  in 
§  230.157a  of  this  chapter.^ 

(b)  This  policy  does  not  create  a  right 
or  remedy  for  any  person.  This  policy 
shall  not  apply  to  any  remedy  that  may 
be  sought  by  the  Commission  other  than 
civil  money  penalties,  whether  or  not 
such  other  remedy  may  be  characterized 
as  penal  or  remedial. 

Dated:  Match  27. 1997. 

By  the  Commission. 
Mu^garet  H.  McFaiiand, 
Deputy  Secretaiy. 

|FR  Doc.  97-8360  Filed  4-3-97:  8:45  am] 
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DEPARTMEHT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPani65 
[COTP  MoMte.  AL  97-4MS] 
nM2115-AA97 

Safety  Zone  Regulations:  Pelican 
Passage  Dauphin  Island,  AL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  for  Pelican 
Passage  extending  ^/i  mile  south  and  V4 
mile  east  and  west  of  Dauphin  Island 
Pier,  Dauphin  Island,  Alabama. 
The  zone  is  needed  to  protect 
personnel  and  property  associated  with 


■Punuanl  to  th«  Reg.  Flex.  Act.  S  U.S.C  §601(3). 
the  Conunissioo  has  adopted  appropriate 
definitions  of  "small  business"  for  purposes  of  the 
Reg.  Flex.  Act.  See  17  CFR  270.0-10.  275.0-7. 
240.0-10.  230.157.  250.110.  and  260.0-7.  The 
Commission  recently  proposed  amendments  to 
certain  of  these  definitions.  Definitions  of  "Small 
Business"  or  "Small  Organization"  Under  the 
Investment  Company  Act  of  1940,  the  Investment 
Advisers  Ad  of  1940.  the  Securities  Exchange  Act 
of  1934,  and  the  Securities  Act  of  1933,  Securities 
Act  Rei.  No.  7383.  62  FR  4106  (Jan.  28.  1997).  The 
Comniaaion  extended  the  comment  period  for  the 
propoaed  amendments  to  April  30.  1997.  62  FR 
133S6  (Mar.  20.  1997)  Based  on  an  analysis  of  the 
language  and  legislative  history  of  the  Reg.  Flex. 
Act.  Congress  does  not  appear  to  have  intended  that 
Act  to  apply  to  natural  persons  (as  opposed  to 
individual  proprietorships)  or  to  foreign  entities. 
The  Commission  understands  that  staff  at  the  Small 
Business  Administration  have  taken  the  same 
position. 

'  At  present,  this  threshold  is  S5  million.  Thus, 
DOD-regulated  entities,  such  as  general  partnerships, 
privately  held  corporations  or  profisssiooai  service 
organizations,  with  assets  of  S5  million  or  less  may 
qualify  for  penalty-reduction. 


the  Dauphin  Island  Spring  Festival 
Acrobatic  airshow,  Dauphin  Island, 
Alabama.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

DATES:  This  reg\ilation  is  effective  firom 
3  p.m.  to  4  p.m.  on  April  5,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  H.  Elena  McCuUough.  (334)  441- 
5286. 150  North  Royal  Street,  Mobile. 
AL  36652-2924. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rule  making  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  aRer  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  prevent 
damage  to  the  vessels  involved. 

Background  and  Purpose 

The  event  requiring  this  regulation 
will  begin  at  3  p.m.  on  April  5,  1997. 
The  Town  of  Dauphin  Island  will  be 
sponsoring  an  airshow,  with  low  level 
acrobatics,  in  the  Pelican  Passage 
extending  Vz  mile  south  and  V4  mile 
east  and  west  of  Dauphin  Island  Pier, 
Dauphin  Island,  Alabama,  bounded  by 
the  previously  listed  coordinates.  The 
airshow  will  terminate  at  4  p.m.  on 
April  5,  1997.  This  regulation  is  issued 
pursuant  to  33  U.S.C.  1231  as  set  out  in 
the  authority  citation  for  all  of  Part  165. 
The  safety  zone  in  boimded  by  30-1 5N, 
08»-O8.2W;  30-14N,  088-08.2W;  30- 
13.5N,  088-06.5N;  and  30-14.5N.  088- 
J»6.5W. 

Regulatory  Evaluatioii 

This  temporary  rule  is  not  a 
significant  regulatory  evaluation  under 
Executive  Order  12866  and  is  not 
significant  under  the  "Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regulatoiy  evaluation 
is  unnecessary.  This  regulation  will 
only  be  in  effect  for  a  short  period  of 
time,  and  the  impacts  on  routine 
navigation  are  expected  to  be  minimal. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  it  does  not  have 


sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1 
(series),  this  proposal  is  categorically 
excluded  firom  further  environmental 
docimientation.  A  Categorical  Exclusion 
Determination  is  available  by  contacting 
Commander  (mps).  Eight  Coast  Guard 
District,  501  Magazine  Street,  New 
Orleans,  LA  70130-3396. 

List  of  Subjects  in  33  CFR  Part  165 

Marine  safety.  Waterways. 
Regulation 

For  the  reasons  set  out  in  the 
preamble,  33  CFR  165  is  amended  as 
follows: 

PART  165— {AIMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231:  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  Section  165.T08-009  is  added  to 
read  as  follows: 

f165.T0e.009    Safety  Zona:  Pelican 
Passage,  Dauphin  Island,  AL. 

(a)  Location.  The  following  area  is  a 
safety  zone:  Pelican  Passage  extending 
Vz  mile  south  and  V*  mile  east  and  west 
of  Dauphin  Island  Pier,  Dauphin  Island, 
Alabama.  The  zone  is  needed  to  protect 
personnel  and  property  associated  with 
the  Town  of  Dauphin  Island  will  be 
sponsoring  an  airshow,  with  low  level 
acrobatics. 

(b)  Effective  date:  This  section  is 
effective  from  3  p.m.  to  4  p.m.  on  April 
5,  1997,  unless  terminated  sooner  by  the 
Captain  of  the  Port. 

(c)  Regulations:  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

Etated:  March  14,  1997. 
S.E.  Hartley, 

Commander,  U.S.  Coast  Guard,  Captain  of 

the  Port,  Acting. 

(FR  Doc.  97-6504  Filed  4-3-97;  8:45  am] 
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33  CFR  Part  185 
[CCGooe-07-ooq 

Rm211S-AE84 

AmendnMnt  to  Regulated  Navigation 
Area  Regulations;  Loiver  IMIssissippI 
River 

AQENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  On  March  18, 1997  (62 
FR14637,  March  27, 1997),  the  Coast 
Guard  established  a  temporary  regulated 
navigation  area  affecting  the  operation 
of  downbound  tows  in  the  Lower 
Mississippi  River  from  mile  437  at 
Vicksburg,  MS  to  mile  88  above  Head  of 
Passes.  On  March  21,  1997  (62  FR15398, 
April  1, 1997),  the  Coast  Guard 
amended  the  temporary  regulated 
navigation  area  by  extending  the 
southern  limit  of  the  regulated 
navigation  area  to  the  boundary  of  the 
territorial  sea  at  the  approaches  to 
Southwest  Pass  and  included  operating 
requirements  affecting  the  operation  of 
self-propelled  vessels  of  1600  gross  tons 
or  greater.  Increasing  high  water 
conditions  are  causing  the  Coast  Guard 
to  amend  for  a  second  time  the 
regulation  to  establish  additional  safety 
measures  applicable  to  U.S.  flagged  and 
foreign-flagged  vessels  authorized  to 
carry  cargoes  listed  imder  Title  46,  Code 
of  Federal  Regulations,  part  151 
(chemical  barges)  and  parts  153-154 
(chemical  and  gas  ships).  The  Coast 
Guard  is  also  extending  the  effective 
date  of  the  regulation  to  April  10,  1997, 
because  the  high  water  conditions  are 
expected  to  last  longer  than  originally 
contemplated.  The  regulated  navigation 
area  is  needed  to  protect  vessels, 
bridges,  shore-side  facilities  and  the 
public  from  a  safety  hazard  created  by 
high  water  and  resulting  flooding  along 
the  Lower  Mississippi  ^ver. 
Downboimd  barge  traffic,  and  the 
transmitting  of  self-propelled  vessels  of 
1600  or  more  gross  tons  and  chemical 
and  gas  ships  are  prohibited  from 
entering  this  area  unless  they  are  in 
compliance  with  this  regulation. 
EFFECTIVE  DATES:  This  amended 
regulation  is  effective  at  12:00  p.m.  on 
March  29,  1997  and  terminates  at  12 
p.m.  on  April  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Harvey  R.  Dexter,  Marine'Safety 
Division,  USCG  Eighth  District  at  New 
Orleans,  LA  (504)  589-6271. 

SUPPLEMENTARY  INFORMATKM: 

Background  and  Purpose 

The  velocity  of  river  currents  on  the 
Lower  Mississippi  River  is  approaching 


an  all  time  high.  Several  recent  vessel 
allisions  with  bridges,  one  of  which 
involved  a  chemical  barge,  and  barge 
breakaways,  including  one  involving 
134  barges  &om  two  Inrge  fleeting 
facilities,  have  been  caused  by  strong 
currents  and  eddies  resulting  firom  flood 
conditions  on  the  Lower  Mississippi 
River.  The  Commander,  Eighth  Coast 
Guard  District  has  already  placed 
operating  restrictions  on  tews 
downbound  on  the  Mississippi  River  to 
assure  adequate  safe  p>ower  for 
navigation,  and  additional  operating 
requirements  on  self-propelled  vessels 
of  1600  or  more  gross  tons  operating 
anywhere  within  the  Regulated 
Navigation  Area  (RNA).  The  district 
commander  is  now  establishing 
requirements  for  fleeting  operations  in 
which  chemical  barges  are  maintained. 
In  addition,  these  new  regulations  will 
establish  requirements  for  both 
upboimd  and  downbound  tows 
containing  chemical  barges,  and  for 
downbound  chemical  or  gas  ships 
operating  on  the  Lower  Mississippi 
River  from  mile  437  at  Vicksbiu^,  MS  to 
mile  78  above  Head  of  Passes. 
Downboimd  chemical  or  gas  ships  will 
be  limited  to  daylight  transit  only.  This 
amended  emergenqy  Temporary 
Regulated  Navigation  Area  extends  from 
one  mile  above  the  Interstate  20 
Highway  Bridge  at  Vicksburg, 
Mississippi  (Lower  Mississippi  River 
Mile  437),  to  the  boundary  of  the 
territorial  sea  at  the  approaches  to 
Southwest  Pass. 

For  piuposes  of  this  amended 
regulation,  "chemical  barges"  are 
defined  as  barges  authorized  to  carry 
cargoes  listed  under  Titie  46,  Code  of 
Federal  Regulations  §  151  (Subchapter 
O);  "chemical  ships"  are  defined  as  U.S. 
flagged  or  foreign-flagged  vessels  subject 
to  the  requirements  of  Titie  46,  Code  of 
Federal  Regulations,  part  153 
(Subchapter  O);  and  "gas  ships"  are 
defined  as  U.S.  flagged  or  foreign- 
flagged  vessels  subject  to  the 
requirements  of  Title  46,  Code  of 
Federal  Regulations,  part  154 
(Subchapter  O). 

This  amended  regulation  requires  that 
chemical  barges  maintained  in  a  fleeting 
area  be  placed  in  a  protected  position 
within  the  fleet. 

Whenever  possible,  shifting  of 
chemical  barges  within  a  fleeting  area 
shall  be  limited  to  daylight  hours. 

Upboimd  and  downbound  tows 
containing  chemical  barges  shall  place 
them  in  the  most  protected  position 
within  the  tow  configuration. 

Downbound  chemical  or  gas  ships 
operating  on  the  Lower  Mississippi 
River  from  mile  437  at  Vicksburg.  MS  to 


mile  78  above  Head  of  Passes  shall  only 
transit  during  daylight  hours. 

In  accordance  wi^5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Public:ation  of  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to 
public  interest  becau^  immediate 
action  is  necessary  to  ensure  self- 
propelled  vessels  are  capable  of 
operating  safely  in  the  increased 
currents  present  on  the  river  and 
prevent  downboiuid  towing  vessels 
from  alliding  with  bridges  and  shore- 
side  structures,  and  colliding  with  other 
vessels,  causing  danger  to  the  public. 

Regulatory  ETaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f]  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procediues  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979). 

For  the  reasons  expressed  below 
(Small  Entities],  the  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  uimecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
govwnmental  juristlictions  with 
populations  of  less  than  50,000.  Small 
entities  in  this  case  would  not  include 
a  significant  number  of  companies  * 
operating  chemical  or  gas  ships  due  to 
the  nature  and  cost  of  operating  vessels 
of  this  size.  However,  it  could  include 
small  towing  companies  that  may  be 
affected  by  this  rule.  This  amendment 
requires  towing  operations  to  place 
chemical  barges  in  the  most  protected 
position  within  the  tow  configuration. 
This  is  not  a  constraint  on  operation 
since  it  does  not  limit  the  type  or  kind 
of  barges  within  a  tow,  but  merely 
requires  prudence  when  configuring  a 
tow.  No  additional  restrictions  on 
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transit  for  towing  operations  are 
imposed  by  this  amendment.  This 
regulation  may  also  affect  fleet  operators 
by  requiring  that  chemical  barges  be 
moored  in  a  protected  position  within 
the  fleet.  The  regulation  also  requires 
that,  if  chemical  barges  are  to  be  shifted 
in  a  fleeting  area,  when  possible  they  be 
shifted  during  the  day.  These 
requirements  are  consistent  with 
accepted  industry  practice,  impose 
minimal  financial  burdens,  and  are 
consistent  with  the  actions  of  prudent 
operators  under  the  circutastances.  This 
rule  is  deemed  to  not  have  a  substantial 
economic  impact. 

(Collection  of  Information 

This  rule  contains  no  coUection-of- 
information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

EnYironmental  Aasessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  paragraph 
2.B.2. (g)(5)  of  Commandant  Instruction 
M16475.1B.  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  imder 
ADDRESSES. 

List  of  Sul^ects  in  33  CFR  Fart  165 

Harbors.  Marine  safety.  Navigation 
(waters).  Reporting  and  recordkeeping 
requirements.  Safety  measures,  and 
Waterways. 

Temporary  Regulations 

For  the  reasons  set  out  in  the 
preamble  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  166— [AMEMDEO] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  and  160.5; 
46  CFR  1.46. 

2.  In  Section  165.T08-001  paragraph 
(b)(8)  is  revised;  paragraphs  (b)(9). 
(b)(10),  (b)(ll).  (b)(12),  (b)(13).  (b)(14). 
and  (b)(15)  are  added;  and  paragraph  (c) 
is  revised  to  read  as  follows: 


f  1«5.TOe-001    Regulated  Navigation  Area; 
Lower  Mississippi  River. 

***** 

(b)*  •  • 

(8)  For  purposes  of  this  section, 
"chemical  barges"  are  defined  as  barges 
authorized  to  carry  cargoes  listed  under 
46  CFR  part  151  (Subchapter  O). 

(9)  Chemical  barges  maintained  in  a 
fleeting  area  shall  be  placed  in  a 
protected  position  within  the  fleet. 

(10)  Whenever  possible,  shifting  of 
chemical  barges  within  a  fleeting  area 
shall  be  limited  to  daylight  hours. 

(11)  Upbound  and  downbound  tows 
containing  chemical  barges  shall  place 
them  in  the  most  protected  position 
within  the  tow  configuration. 

(12)  For  purposes  of  this  section, 
"chemical  ships"  are  defined  as  U.S. 
flagged  or  foreign-flagged  vessels  subject 
to  the  requirements  of  46  CFR  part  153 
(Subchapter  O). 

(13)  For  purposes  of  this  section,  "gas 
ships"  are  defined  as  U.S.  flagged  or 
foreign-flagged  vessels  subject  to  the 
requirements  of  46  CFR  part  154 
(Subchapter  O). 

(14)  Downbound  chemical  or  gas 
ships  operating  on  the  Lower 
Mississippi  River  bom  mile  437  at 
Vicksburg,  MS  to  mile  78  above  Head  of 
Passes  shall  only  transit  during  daylight 
hours. 

(15)  The  Captain  of  the  Port  will 
notify  the  public  of  changes  in  the  status 
of  this  zone  by  Marine  Safety  Radio 
Broadcast  on  VHF  Marine  Band  Radio. 
Channel  22  (157.1  MHz). 

(c)  Effective  dates.  This  section  is 
effective  at  12:00  p.m.  on  March  29, 
1997  and  terminates  at  12  p.m.  on  April 
10.  1997. 

Dated:  March  28. 1997. 
Timothy  W.  lonah. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 

Eighth  Coast  Guard  District. 

(FR  Doc.  97-B777  Filed  4-2-97;  2:44  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL-6807-3] 

Regulations  of  Fuels  and  Fuel 
Additives:  Extension  of  the 
ftofonnulated  Gasoline  Program  to  the 
Phoenix,  Arizona  Moderate  Ozone 
Nonattalnment  Area 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Under  section  211(k)(6)  of  the 
Clean  Air  Act.  as  amended  (Act),  the 


Administrator  of  EPA  shall  require  the 
sale  of  reformulated  gasoline  in  an 
ozone  nonattainment  area  classified  as 
Marginal,  Moderate,  Serious,  or  Severe 
upon  the  application  of  the  governor  of 
the  state  in  which  the  nonattainment 
area  is  located.  On  February  18, 1997, 
EPA  issued  a  direct  final  rule  (62  FR 
7164)  setting  an  effective  date  for  the 
Phoenix  ozone  nonattainment  area  to  be 
a  covered  area  in  the  federal 
reformulated  gasoline  (RFG)  program.  In 
this  action  EPA  is  withdrawing  the 
direct  final  rule  because  subsequent  to 
publication,  EPA  received  several 
requests  for  a  hearing. 

DATES:  This  action  will  be  effective 
March  31, 1997. 

ADDRESSES:  Materials  relevant  to  the 
direct  final  rule  have  been  placed  in 
Docket  A-97-02.  The  docket  is  located 
at  the  Air  E)ocket  Section,  Mail  Code 
6102,  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW.  Washington, 
DC  20460.  in  room  M-1500  Waterside 
Mall. 

Documents  may  be  inspected  on 
business  days  from  8:00  a.m.  to  5:30 
p.m.  A  reasonable  fee  may  be  charged 
for  copying  docket  material.  An 
identical  docket  is  also  located  in  EPA's 
Region  DC  office  in  Docket  A-AZ-97. 
The  docket  is  located  at  75  Hawthorne 
Street.  AIR-2. 17th  Floor.  San 
Francisco,  California  94105.  Documents 
may  be  inspected  from  9:00  a.m.  to  noon 
and  from  1:00—4:00  p.m.  A  reasonable 
fee  may  be  charged  for  copying  docket 
material. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Rabum  at  U.S.  Environmental 
Protection  Agency  Office  of  Air  and 
Radiation,  401  M  Street,  SW  (6406J), 
Washington,  DC  20460,  (202)  233-9000. 

SUPPl£MENTARY  INFORMATION:  The 
preamble,  regulatory  language  and 
regulatory  support  document  are  also 
available  electronically  frttm  the  EPA 
internet  Web  site  and  via  dial-up 
modem  on  the  Technology  Transfer 
Network  (TTN).  which  is  an  electronic 
bulletin  board  system  (BBS)  operated  by 
EPA's  Office  of  Air  Quality  Planning 
and  Standards.  Both  services  are  free  of 
charge,  except  for  your  existing  cost  of 
internet  connectivity  or  the  cost  of  the 
phone  call  to  TTN.  Users  are  able  to 
access  and  download  files  on  their  first 
call  using  a  personal  computer  per  the 
following  Information.  The  official 
Federal  Register  version  is  made 
available  on  the  day  of  publication  on 
the  primary  internet  sites  listed  below. 
The  EPA  Office  of  Mobile  Sources  also 
publishes  these  notices  on  the 
secondary  Web  site  listed  below  and  on 
the  TTN  BBS. 


Internet  (Web) 

http://www.epa.gov/docs/fedrgstr/EPA- 

AIR/  (either  select  desired  date  or  use 

Search  feature) 
http://www.epa.gov/OMSWWW/  (look 

in  What's  New  or  under  the  specific 

rulemaking  topic) 

TTN  BBS:  919-541-5742 

(1200-14400  bps.  no  parity,  8  data  bits, 

1  stop  bit) 
Voice  Helpline:  919-541-5384 
Off-line:  Mondays  from  8:00  AM  to 

12:00  Noon  ET 

A  user  who  has  not  called  TTN 
previously  will  first  be  required  to 
answer  some  basic  informational 
questions  for  registration  purposes. 
After  completing  the  registration 
process,  proceed  through  the  following 
menu  choices  from  the  Top  Menu  to 
access  information  on  this  rulemaking. 
<T>  GATEWAY  TO  TTN  TECHNICAL 

AREAS  (Bulletin  Boards) 
<M>  OMS — Mobile  Sources  Information 
(Alerts  display  a  chronological  list  of 

recent  documents)  <K>  Rulemaking  & 

Reporting 

At  this  point,  choose  the  topic  (e.g.. 
Fuels)  and  subtopic  (e.g..  Reformulated 
Gasoline)  of  the  rulemaking,  and  the 
system  will  list  all  available  files  in  the 
chosen  category  in  date  order  with  brief 
descriptions.  To  download  a  file,  type 
the  letter  "D"  and  hit  your  Enter  key. 
Then  select  a  transfer  protocol  that  is 
supported  by  the  terminal  software  on 
your  own  computer,  and  pick  the 
appropriate  command  in  your  own 
software  to  receive  the  file  using  that 
same  protocol.  After  getting  the  files  you 
want  onto  your  computer,  you  can  quit 
the  TTN  BBS  with  the  <G>oodbye 
command. 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

Regulated  entities.  Entities  potentially 
regulated  by  this  action  are  those  which 
produce,  supply  or  distribute  motor 
gasoline.  Regulated  categories  and 
entities  include: 


Category 

Examples  of  regulated  entn 
ties 

Industry  

Petroleum  refiners,  motor 
gasolirie  distributors  and 
retailers. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 


this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
business  would  have  been  r^ulated  by 
this  action,  you  should  carefully 
examine  the  list  of  areas  covered  by  the 
reformulated  gasoline  program  in 
§  80.70  of  tiUe  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entify,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

L  Background 

As  part  of  the  Clean  Air  Act 
Amendments  of  1990.  Congress  added  a 
new  subsection  (k)  to  section  211  of  the 
Act.  Subsection  (k)  prohibits  the  sale  of 
gasoline  that  EPA  has  not  certified  as 
reformulated  ("conventional  gasoline") 
in  the  nine  worst  ozone  nonattainment 
areas  beginning  January  1. 1995.  Section 
211(k)(10)(D)  defines  the  areas  covered 
by  the  reformulated  gasoline  (RFG) 
program  as  the  nine  ozone 
nonattainment  areas  having  a  1980 
population  in  excess  of  250,000  and 
having  the  highest  ozone  design  values 
during  the  period  1987  throu^  1989.' 
Under  section  211(k)(10)(D).  any  area 
reclassified  as  a  severe  ozone 
nonattainment  area  under  section  181(b) 
is  also  to  be  included  in  the  RFG 
program.  EPA  published  final 
regiilations  for  the  RFC  program  on 
February  16.  1994.  See  59  FR  7716. 

Any  other  ozone  nonattainment  area 
classiiBed  as  Marginal.  Moderate. 
Serious,  or  Severe  may  be  included  in 
the  program  at  the  request  of  the 
Governor  of  the  state  in  which  the  area 
is  located.  Section  211(k)(6)(A)  provides 
that  upon  the  application  of  a  Governor, 
EPA  shall  apply  the  prohibition  against 
selling  conventional  gasoline  in  any 
area  requested  by  the  Governor  which 
has  been  classffied  under  subpart  2  of 
Part  D  of  TiUe  I  of  the  act  as  a  Marginal, 
Moderate,  Serious  or  Severe  ozone 
nonattainment  area.  Subparagraph 
211(k)(6)(A)  further  provides  that  EPA  is 
to  apply  the  prohibition  as  of  the  date 
the  Administrator  "deems  appropriate, 
not  later  than  January  1. 1995.  or  1  year 
after  such  application  is  received, 
whichever  is  later."  In  some  cases  the 
effective  date  may  be  extended  for  such 
an  area  as  provided  in  section 
211(k)(6)(B)  based  on  a  determination 
by  EPA  that  there  is  "insufficient 
domestic  capacity  to  produce"  RFG. 
Finally,  EPA  is  to  publish  a  governor's 
application  in  the  Federal  Register. 


'  Applying  these  criteria.  EPA  has  detenninad  the 
nine  covered  areas  to  be  the  mstropolitim  areas 
including  Los  Angeles,  Houston.  New  York  Qty, 
Baltimore,  Chicago,  San  Diego.  Philadelphia. 
Haitibrd  and  Milwaukee. 


By  letter  dated  January  17, 1997.  the 
Governor  of  the  State  of  Arizona  applied 
to  EPA  to  include  the  Phoenix  moderate 
ozone  nonattainment  area  in  the  federal 
RFG  program.  The  Governor  requested 
an  implementation  date  of  Jime  1,  1997. 
The  direct  final  rule  published  by  EPA 
on  February  18. 1997  (62  FR  7164) 
extended  the  RFG  program  to  the 
Phoenix  moderate  ozone  nonattainment 
area  by  setting  two  implementation 
dates.  EPA  set  an  effective  date  of  Jime 
1, 1997  for  refiners,  importers,  and 
distributors,  and  July  1. 1997  for 
retailers  and  wholesale  purchaser- 
consumers. 

Also  on  February  18,  1997  EPA 
published  in  the  Federal  Register  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
(62  FR  7197),  in  which  EPA  proposed  to 
apply  the  prohibitions  of  subsection 
211(k)(5)  to  the  Phoenix.  Arizona 
nonattainment  area.  The  Agency 
published  both  a  proposed  rulemaking 
and  a  direct  final  rule  because  it  viewed 
setting  the  effective  date  for  the  addition 
of  the  Phoenix  ozone  nonattainment 
area  to  the  federal  RFG  program  as  non- 
controversial  and  anticipated  no  adverse 
or  critical  comments. 

n.  Withdrawal  ofthe  Phoenix,  Arizona 
Opt>In  Direct  Final  Rule 

After  publication  of  the  direct  final 
rule  and  the  proposed  rule  in  the 
Federal  Register.  EPA  received  several 
requests  for  a  hearing.  A  copy  of  these 
comments  can  be  found  in  Air  Docket 
A-97-02.  (See  ADDRESSES)  Since  EPA 
received  a  request  for  a  hearing,  as 
stipulated  in  the  direct  final  rule,  the 
final  rule  adding  the  Phoenix  ozone 
nonattainment  area  to  the  RFG  program 
is  being  withdrawn  by  today's  action 
effective  immediately.  Today's 
withdrawal  affects  the  amendment  of 
section  80.70,  paragraph  (m)  appearing 
at  62  FR  7167  (February  18. 1997), 
which  would  have  become  effective 
April  4, 1997,  had  no  adverse  or  critical 
comments  been  received. 

EPA  is  withdrawing  this  revision  to 
the  regulations  without  providing  prior 
notice  and  an  opportunity  to  comment 
because  it  finds  there  is  good  cause 
within  the  meaning  of  5  U.S.C.  553(b)  to 
do  so.  Today's  withdrawal  must  be 
effective  before  the  date  on  which  the 
direct  final  rule  would  have  been 
effective,  April  4,  1997.  This  would  not 
be  possible  were  EPA  to  provide  an 
opportunity  for  public  comment  on  this 
withdrawal.  For  the  same  reasons,  EPA 
finds  it  has  good  cause  under  5  U.S.C 
533(d)  to  make  this  withdrawal 
immediately  effective. 
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in.  Statutory  Authority 

The  Statutory  authority  for  the  action 
proposed  today  is  granted  to  EPA  by 
sections  211  (c)  and  (k)  and  301  of  the 
Clean  Air  Act,  as  amended;  42  U.S.C. 
7545  (c)  and  (k)  and  7601. 

IV.  Environmental  Impact 

The  federal  RFC  program  provides 
reductions  in  ozone-forming  VOC 
emissions,  oxides  of  nitrogen  (NO),  and 
air  toxics.  Reductions  in  VOCs  are 
environmentally  significant  because  of 
the  associated  reductions  in  ozone 
formation  and  in  secondary  formation  of 
particulate  matter^  with  the  associated 
improvements  in  human  health  and 
welfare.  Exposure  to  ground-level  ozone 
(or  smog)  can  cause  respiratory 
problems,  chest  pain,  and  coughing  and 
may  worsen  bronchitis,  emphysema, 
and  asthma.  Animal  studies  suggest  that 
long-term  exposure  (months  to  years)  to 
ozone  can  damage  lung  tissue  and  may 
lead  to  chronic  respiratory  illness. 
Reductions  in  emissions  of  toxic  air 
pollutants  are  environmentally 
important  because  they  carry  significant 
benefits  for  human  health  and  welfare 
primarily  by  reducing  the  number  of 
cancer  cases  each  year. 

The  Arizona  Governor's  Task  Force 
estimated  that  if  federal  RFG  were 
required  to  be  sold  in  Phoenix,  VOC 
emissions  would  be  cut  by  more  than 
nine  tons/day.  In  addition,  all  vehicles 
would  have  improved  emissions  and  the 
£irea  would  also  get  reductions  in  toxic 
emissions.  Today's  action  means  that 
the  Governor  of  Arizona's  request  to 
include  the  Phoenix  ozone 
nonattainment  area  in  the  federal  RFG 
program  will  not  be  effective  begiiuiing 
June  1, 1997.  Thus,  the  Phoenix 
nonattainment  area  will  forego  the  air 
quality  benefits  that  would  have 
resulted  from  a  June  1,  J 997 
implementation  date  of  the  RFG 
program. 

V.  Regulatory  Flexibility 

In  the  direct  final  rule,  EPA  explained 
why  it  had  determined  that  it  was  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
that  action.  EPA  al^o  determined  that 
the  direct  final  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Today's  action  withdraws  the  direct 
final  rule,  an  action  that  would  have 
revised  federal  regulations.  Thus,  it  was 
not  necessary  to  prepare  a  regulatory 
flexibility  analysis.  Likewise,  the 
withdrawal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  it  does 


not  alter  any  ciurenUy  existing  federal 
requirements. 

VI.  Executive  Order  12866 

Under  Executive  Order  12866,^  the 
Agency  must  determine  whether  a 
regulation  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  of 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order.  ^ 

It  has  been  determined  that  this  action 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

Vn.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("UMRA").  Pub.  L.  104-4,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  general  notice  of 
proposed  rulemaking  or  final  rule  that 
includes  a  Federal  mandate  which  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Under  Section 
205,  for  any  rule  subject  to  Section  202 
EPA  generally  must  select  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Under  Section  203,  before  establishing 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  EPA  must  take  steps  to 
inform  and  advise  small  governments  of 
the  requirements  and  enable  them  to 
provide  input. 

EPA  has  determined  that  today's 
action  does  not  trigger  the  requirements 
of  UMRA.  The  action  does  not  include 
a  Federal  mandate  that  may  result  in 


I  See  58  FR  51735  (October  4. 1993). 
3  Id.  at  section  3(f)(lH4) 


estimated  annual  costs  to  State,  local  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more,  and  it  does  not  establish 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments. 

List  of  Subiects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control.  Fuel  additives, 
Gasoline,  and  Motor  vehicle  pollution. 

Dated:  March  31.  1997. 
Carol  M.  Browner, 

Administrator. 
40  CFR  part  80  is  amended  as  follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  114,  211.  and  301(a)  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C.  7414, 
7345  and  7601(a)). 

§80.70    [Amended] 

2.  In  §80.70,  paragraph  (m)  is 
removed. 

IFR  Doc.  97-«670  Filed  4-3-97;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7662] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  nde. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  commimity  was 
suspended  on  the  suspension  date. 


contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street, 
SW.,  Room  417,  Washington,  DC  20472. 
(202) 646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measvires.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentadon 
of  legally  enforceable  floodplain 
management  measures  after  this  nde  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 


table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  commiuiities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Executive 
Associate  Director  finds  that  notice  and 
public  comment  under  5  U.S.C.  553(b) 
are  impracticable  and  uimecessary 
because  commtmities  listed  in  this  final 
rule  have  been  adequately  notified. 

Each  commimity  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C  4p22,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 


measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insiuance  will  no  longer  be 
available  in  the  commimities  unless 
they  take  remedial  action. 

Regulatory  Qassification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

ExecutiTe  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp.. 
p.  252. 

Executive  Order  12778,  Civil  Justica 
Reform      »■ 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Sulqects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly.  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Anthority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

164.6    [Amendad] 

2.  The  tables  published  imder  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 

Commu- 
nity No. 

Effective  date  of  eiigibikty 

Current  effective 
map  date 

Date  certain 

Federal  assist- 

ance  no  \onger 

available  in  spe- 

oal  flood  hazard 

areas 

Region  11 

»  NewYofIc 

Baxter  Estates,  village  of,  Nassau  County 

BayviNe,  village  of.  Nassau  Cowity 

Cedartiurst,  village  of,  Nassau  County 

360459 
360988 
360460 

July  15,  1975,  Emerg;  May  16,  1983,  Reg; 

Apr.  2,  1997,  S<iflp. 
Oct.  25,  1974,  Emerg;  Sept  15,  1983,  Reg; 

Apr.  2,  1997.  Susp. 
Aug.  14,  1974,  Emerg;  SepL  1,  1983,  Reg; 

Apr.  2, 1997,  Susp. 

Apr.  2,  1997  

do  

do  

Apr.  2,  1997. 
Do. 
Do. 
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StateAxalion 


Centre  Island,  village  df.  Nassau  County 
Cove  h4eck.  village  of.  Nassau  County  .... 


East  Rockaway.  village  o(.  Nassau  Coun- 
ty 
Freeport,  village  at.  Nassau  County 


Glen  Cove,  city  of.  Nassau  Co«jnty 

Great  Neck,  village  of.  Nassau  County  .... 

Great  Neck  Estates,  village  of.  t^assau 

Coijnty. 
Hempstead,  town  of.  Nassau  County 

Hewlett   Bay   Park,   village   of.    Nassau 

County. 
Hewlett  Hartxx.  village  of.  Nassau  Coun- 

Hewlett  Neck,  village  of.  Nassau  County 

Island  Park,  viHage  of.  Nassau  County  .... 

Kensington,  village  of.  Nassau  County  .... 

Kings  Point,  village  of.  Nassau  County  .... 

Lattingtown,  viHage  of,  Nassau  County  .... 

Laurel  HoUow.  village  of.  Nassau  County 

Lawrence,  village  of.  Nassau  County 

Long  Beach,  city  of.  Nassau  County 

MwK)maven.  village  of.  Nassau  County  .. 

MM  Neck,  village  of.  I^assau  County 

North    Hempstead,    village    of.    Nassau 

County. 
Oyster  Elay.  village  of.  Nassau  County  .... 

Oyster  Bay  Cove,  village  of.  Nassau 
County. 

P^andome  Marxx.  village  of.  Nassau 
County. 

Port  Washington  North,  village  of.  Nas- 
sau County. 

RockviOe  Centre,  village  of.  Nassau 
County. 

Roslyn.  ViHage  of.  Nassau  County  

Roatyn  Hartnr.  vitage  of.  Nassau  County 

Russe*    Gardens,    village    of.    IMassau 

County. 
Saddte  Rock,  viNage  of.  Nassau  County  .. 

Sands  Point,  village  of.  Nassau  County  ... 

Sea  CMf.  vitage  of.  Nassau  County 

Vatoy  Stream,  village  of.  Nassau  County 

Woodsburgh.  village  of,  Nassau  County  .. 


Commu- 
nity No. 


Effective  date  of  eligibtlity 


360461 

360462 

360463 

360464 

360465 

361519 

360466 

360467 

360468 

360469 

360470 

360471 

360472 

360473 

360474 

360475 

360476 

365338 

360479 

360481 

360482 

360483 

361486 

360486 

361562 

360488 

360489 

361035 

361583 

360491 

360492 

360493 

360495 

360496 


Aug.  19.  1975.  Emerg;  Oct  18,  1983.  Reg 

Aipr.  2.  1997.  Susp. 
June  11.  1975.  Emerg;  July  18.  1983.  Reg; 

Apr.  2.  1997,  Susp. 
Fet).  16.  1973.  Emerg;  Dec.  1.  1978.  Reg; 

Apr.  2.  1997.  Susp. 
Nov.  26.  1971.  Emerg;  Feb.  14.  1976.  Reg 

Apr.  2.  1997.  Susp. 
Aug.  16.  1974,  Emerg;  March  1.  1978,  Reg; 

Apr.  2,  1997.  Susp. 
Dec.  18.  1974.  Emerg;  Nov.  17.  1982.  Reg 

Apr.  2.  1997.  Susp. 
May  20.  1975.  Emerg;  June  15.  1983.  Reg; 

Apr.  2.  1997.  Susp. 
Sept.  10,  1971.  Emerg;  Apr.  16.  1979.  Reg 

Apr.  2.  1997.  Susp. 
Nov.  25.  1974,  Emerg;  Jan.  19.  1983.  Reg 

Apr.  2,  1997.  Susp. 
I^ov.  2.  1973.  Emerg;  June  15.  1979.  Reg; 

Apr.  2.  1997,  Susp. 
Dec.  10,  1974,  Emerg;  Jan.  19.  1983.  Reg 

Apr.  2.  1997.  Susp. 
I^ov.  26.  1971.  Emerg;  Feb.  14.  1976.  Reg 

Apr.  2.  1997.  Susp. 
July  15.  1975.  Emerg;  Jan.  19.  1983.  Reg; 

Apr.  2.  1997.  Susp. 
Nov.  13.  1974.  Emerg;  July  5.  1983.  Reg 

Apr.  2.  1997.  Susp. 
Nov.  20.  1974.  Emerg.;  Sept  1.  1978.  Reg. 

Apr.  2.  1997.  Susp. 
May  8.  1975.  Emerg.;  Jan.  6.  1983.  Reg. 

Apr.  2.  1997.  Susp. 
June  27.  1975,  Emerg.;  May  16.  1983.  Reg. 

Apr.  2.  1997.  Susp. 
Mar.  5.  1971.  Emerg.;  June  30.  1972.  Reg. 

Apr.  2.  1997.  Susp. 
Dec.  26,  1974.  Emerg.;  June  1,  1983.  Reg. 

Apr.  2.  1997.  Susp.. 
June  19.  1975.  Emerg.;  Oct.  18.  1983.  Reg. 

Apr.  2.  1997.  Susp.. 
Dec.  17.  1971  Emerg.;  Apr.  15.  1977.  Reg. 

Apr.  2.  1997.  Susp.. 
Sept.  5.  1973.  Emerg.;  Aug.  1.  1978.  Reg. 

Apr.  2.  1997.  Susp.. 
May  13.  1975.  Emerg.;  Sept.  30.  1983.  Reg. 

Apr.  2.  1997.  Susp.. 
July  7.  1975.  Emerg.;  June  15.  1983.  Reg. 

Apr.  2.  1997.  Susp.. 
Dec.  4.  1974.  Emerg.;  July  5.  1983.  Reg. 

Apr.  2.  1997,  Susp.. 
May  31.  1974.  Emerg.;  Nov.  17.  1982.  Reg. 

Apr.  2,  1997.  Susp.. 
July  5.  1974.  Emerg.;  Jan.  5.  1984,  Reg.;  Apr 

2.  1997,  Susp.. 
June  23.  1976.  Emerg.;  Dec.  15.  1983.  Reg. 

Apr.  2,  1997.  Susp.. 
Apr.  22.  1976.  Emerg.;  Hm.   17.  1982.  Reg. 

Apr.  2. 1997.  Susp.. 
July  17.  1975.  Emerg.;  Oct  18.  1983.  Reg 

Apr.  2.  1997.  Susp.. 
Dec.  18.  1974.  Emerg.;  June  15.  1983.  Reg 

Apr.  2.  1997.  Susp.. 
Sept  17,  1973.  Emerg;  Feb.  1.  1978.  Reg; 

Apr.  2.  1997.  Susp. 
July  22.  1975.  Emerg;  Jan.  5.  1984.  Reg;  Apr, 

2.  1997.  Susp. 
Jan.  14.  1975.  Emerg;  June  1.  1983.  Reg; 
Apr.  2.  1997.  Susp. 


Current  effective 
map  date 


do  .. 

do  .. 

do  .. 

do  .. 

do  .. 

do  .. 

do  .. 

do  .. 

do  .. 

do  ., 

do  . 

do  . 

do  . 

do  . 

do  . 

do  . 

do  . 

do  . 

do  . 

do  . 

do  . 

do  . 

do  . 

do  . 

do  , 

do 

do 

do 

do 

do 

do 

do 

do 

do 


Date  certain 
Federal  assist- 
arx^e  no  longer 
available  in  spe- 
cial fkxxl  hazard 
areas 


Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
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Date  certain 

Federal  assist- 

Stata/locatxxi 

Commu- 
nity No. 

Effective  date  of  eligibility 

Current  effective 
map  date 

ance  rto  tonger 
available  in  spe- 
cial fkxxl  hazard 
areas 

Region  VI 

Texas: 

- 

Aubrey,  town  of,  Denton  County 

480776 

Aug.  7,  1996.  Emerg;  Apr.  2,  1997.  Reg;  Apr. 
2.  1997.  Susp. 

do  

Do 

Copper  Canyon,  town  of.  Denton  County 

481508 

July  8.  1985.  Emerg;  Sept  18.  1987,  Reg: 
Apr.  2.  1997.  Susp. 

do  

Do 

Connth.  town  of,  Denton  County 

481143 

Mar.  5.  1975,  Emerg;  May  15.  1979.  Reg; 
Apr.  2,  1997,  Susp. 

do    

Do 

Cross  Roads,  town  of.  Denton  County 

481513 
480194 

Jan.  6.  1988.  Reg;  Apr.  2.  1997.  Susp  

Feb.  18.  1972.  Emerg;  Aug.  1,  1979,  Reg; 
Apr.  2.  1997,  Susp. 

.do  

Da 

Denton,  city  of,  Denton  County  

do 

Do 

Denton  County,  unincorporated  areas  

480774 

July  22.  1975.  Emerg;  May  4.  1987.  Reg;  Apr. 

do  

Do. 

2.  1997.  Susp. 

Double  Oak,  town  of.  Denton  County  

481516 

May  28.  1982.  Emerg;  Mar.  4.  1987.  Reg; 

do  

Do. 

Apr.  2.  1997.  Susp. 

Flower  Mound,  tovim  of,  Denton  County  ... 

480777 

July  31.  1975.  Emerg;  Sept  18.  1986.  Reg: 

do  

Do. 

Apr.  2.  1997.  Susp. 

Hickory  Creek,  town  of.  Denton  County  ... 

481150 

July  3,  1990.  Emerg:  Mar.  1.  1991.  Reg:  Apr. 
2.  1997.  Susp. 

do  

Do. 

Highland  Village,  city  of.  Denton  County  .. 

481105 

June  16,  1978,  Emerg;  July  16.  1987,  Reg; 
Apr.  2.  1997.  Susp. 

,do 

Da 

Lake  Dallas,  city  of,  Denton  County 

480780 

Apr.  7.  1976.  Emerg;  Aug.  5.  1986.  Reg;  Apr. 
2.  1997.  Susp. 

do  

Do. 

Lewisville.  city  of,  Denfon  County  

480195 

Jan.  20.  1975.  Emerg;  Oct  18.  1988.  Reg; 
Apr.  2.  1997.  Susp. 

do 

Do 

Little  Elm,  town  of,  Denton  County 

481152 

May  13.  1991,  Reg;  Apr.  2.  1997.  Susp  

do  

Do. 

f'torthlake.  town  of.  Denton  County  

480782 

Apr.  16.  1990.  Emerg;  Sept  30,  1994.  Reg; 
Apr.  2.  1997.  Susp. 

do  

Do. 

Roarwke,  city  of,  Denton  County  

480785 

Mar.  14.  1991.  Emerg;  Apr.  2,  1997,  Reg: 
Apr.  2.  1997.  Susp. 

do 

Do 

Shady  Shores,  town  of.  Denton  County  ... 

481135 

Apr.  16.  1979.  Emerg;  May  11.  1982.  Reg; 
Apr.  2.  1997.  Susp. 

.....do  

Do. 

Trophy  Club,  town  of.  Denton  County 

481606 

June  12.  1987.  Reg;  Apr.  2.  1997.  Susp  

do 

Do. 

Region  Vlil 

CokxBdo:  Westminster,  city  of.  Jefferson  and 

080008 

July  13.  1973.  Emerg;  Sept  30,  1988.  Reg; 

do 

Do. 

Adams  Counties. 

Apr.  2.  1997.  Susp. 

Region  II 

New   York:   Weedsport.   village   of.   Cayuga 

360132 

June  7.  1974.  Emerg;  Apr.  1.  1982.  Reg;  Apr. 

Apr.  16.  1997  ... 

Apr.  16,  1997. 

County. 

16.  1997.  Susp. 

Region  V 

Illinois: 

Seneca,  village  of.  Lasalle  and  Grundy 

170407 

May  9.  1975,  Emerg;  Feb.  1.  1985.  Reg;  Apr. 

do 

Do. 

Counties. 

16.  1997.  Susp. 

Sun  River  Terrace,  village  of.  Kankakee 

171015 

Oct  26.  1984.  Emerg;  June  19.  1985,  Reg; 

do  

Do. 

County. 

Apr.  16.  1997,  Susp. 

Code  for  reading  third  column:  Emerg.;— Emergency;  Reg.; — Regular  Rein. — Reinstatement;  Susp. — Suspension. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Issued:  March  26, 1997. 

Richard  W.  Krimin, 

Executive  Associate  Director,  Mitigation 

Directorate. 

(FR  Doc.  97-8662  Filed  4-3-97;  8:45  am] 

BIUMQ  COOE  ens-ofr-p 


44  CFR  Part  65 
[Docket  Na  FEMA-7213] 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emeigency 
Management  Agency,  FEMA. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  he 
calculated  from  the  modified  base  flood 


elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Executive  Associate  Director  reconsider 
the  changes.  The  modified  elevations 
may  be  changed  during  the  90-day 
period. 
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AOORESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr..  Chief. 
Hazard  Identification  Branch,  Mitigation 
Directorate.  500  C  Street  SW., 
Washington.  DC  20472.  (202)  646-2796. 
SUPPLEMENTARY  INFORMATKM:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 


effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director. 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  an^ysis  has  been  prepared. 


Regulatory  Classification. 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Qvil  Justice 
Refbnn 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements.  Accordingly.  44  CFR  part 
65  is  amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Aatharity:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

}  65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of  news- 
paper wt>ere  notice  was 
published 

Chief  executive  officer 
of  community 

Effective  date  of  modi- 
fication 

Community 
No. 

Minois: 

OuPage  and  Cook 

•    OuPage 

Cook 

Village  of  Burr  Ridge  ... 
Viaage  o(  Carol  Stream 

City  of  Prospect 

Heights. 

Unincorpated  Areas  .... 

* 

Feb.  7,  1997.  Feb.  14. 
1997,  77ie  Ootngs. 

Jan.  9.  1997.  Jan.  16. 
1997.  DaHy  HeraU. 

Feb.  7.  1997.  Feb.  14. 
1997.  D^  Heartd. 

Jan.  9.  1997.  Jan.  16. 
1997.  DaHy  Herald 

m 

Mr.  Emil  J.  Coglianese, 
Jr.,  President  ol  the 
Village  of  Bun  Ridge. 
7660  South  County 
\jne  Road,  Bun- 
Ridge,  Illinois  60521. 

Mr.  Ross  Ferraro,  Presi- 
dent ol  the  Village  of 
Carol  Stream.  500 
North  Gary  Avenue. 
Carol  Stream.  Illinois 
60188. 

The  Honorat)le  Edward 
P.  Rotchford,  Mayor 
of  the  City  of  Pros- 
pect Heights.  1  ^4orth 
Elmhurst  Road.  Pros- 
pect Heights,  Illinois 
60070. 

Mr.  Gayle  M.  Franzen, 
Chairman  of  ttie 
DuPage  County 
Board  of  Commis- 
sioners. 421  North 
County  Farm  Road, 
WTieaton,  Illinois 
60187. 

May  15,  1997 

1 70071 C 

Jan.  2.  1997 

17a202C 

Jan.  30,  1997 

1709198 

DuPage  

Jan.  2,  1997 

170197C 

State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer 
of  community 

Effective  date  of  mod- 
finatinn 

No. 

Virginia:  Arlington 

Unincorporated  Areas 

Feb.  7, 1997.  Feb.  14. 
1997,  Arthgton  JcHimaL 

Ms.  Ellen  M.  Bosman, 
Chairman  of  the  Ar- 
lington County  Board 

May  15.  1997 

515520B 

of  Commissionefs, 
2100  Clarendon  Bou- 
levard, Suite  300,  Ar- 
linglon,  Virginia 
22201. 

- 

Michigan:  Kalamazoo  .. 

City  of  Kalamazoo 

Jan.  24. 1997,  Jan.  31, 
1997.  Kalamazoo  Ga- 

The Honorable  BartMra 
Larson,  Mayor  of  the 

Jan.  17, 1997 

260315C 

zette. 

City  of  Kalamazoo. 
241  West  South 
Street,  Kalamazoo, 
Michigan  49007. 
Mr.  Richard  M.  Slozak, 

North  Carolina:  Wayne 

City  of  Goldsboro 

Jan.  20, 1997,  Jan.  27, 

Apr.  27.  1997  

3702558 

1997,  Gold8bom  News- 

Goldsboro  City  Man- 

Argus. 

ager,  214  North  Cen- 

ter Street.  Goldsboro. 
North  Carolina  27533. 

Ohio: 

* 

Lorain 

City  of  Avon  

Feb.  4. 1997.  Feb.  11. 

The  Honorable  James 

J«i  27  1997 

39Q34aC 

1997,  The  Morning 

A  Smith,  Mayor  of 

Journal. 

the  City  of  Avon, 
36774  Detroit  Road. 

Avon,  Ohio  44011 - 
1588. 

Allen 

Unincorporated  Areas 

Jan.  27. 1997.  Feb.  3, 
1997.  Uma  News. 

Ms.  Alberta  Lee.  Presi- 
dent, Board  of  Com- 
missionefs, 301  North 
Main  Street.  P.O.  Box 
1243.  Uma.  Ohio 
45802. 

Jan.  21.  1997 

3907588 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insuranca.") 

Dated:  March  27, 1997. 
Richard  W.  Krimm. 
Executive  Associate  Director,  Mitigation 
Directorate. 
[FR  Doc.  97-8660  Filed  4-3-97;  8:45  am) 

8HAJNQ  COOE  671»-a3-M 


44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  inanagen;ient  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effiect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Ptogram 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 


modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  MFORMATION  COIfTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC,  20472,  (202)  646-2796. 

SUPPLEMENTARY  MFORMATKW:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 


base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
wdth  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Instirance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  EnTironmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
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final  or  modified  base  flood  elevations 
are  required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Gassification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30.  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Gvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Administrative  practice  and 
procediue,  Flood  insurance,  Reporting 
and  record  keeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Anthority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
19/8  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

107.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


«Depthin 
feet  above 

Source  of  fkMding  and  location 

ground. 

•Bevation 

in  feet 

(NGVD) 

FLORIDA 

OkaiooM    County    (uninoor> 
poralad  arsM)  (FEMA  Dock- 
et Na  7190) 

GuU  ol  IJexico: 

Approximately  800  feel  south 

of  intersection  of  Ambeqack 

Drive  and  Santa  Rosa  Bou- 

levart 

•10 

Approximately       i  ,(XX)      feet 
southwest  of  intersection  o( 
Interstate  Route  98  and  Cal- 
houn Avenue  

•12 

Approximatety  600  feet  south 
ol  imofsoction  of  AmtMrjack 
Olive  and  Santa  Rosa  Bou- 
lavaid 

•10 

Source  of  fkxxling  and  location 


IMaps  available  for  inspection 
at  the  Okaloosa  County  Plan- 
ning and  Inspection  Depart- 
ment, 1804  Lewis  Turner  Bou- 
levard, Suite  200.  Fort  Walton 
Beach,  Florida. 


GEORGIA 


Cok)uitt  County  (unincor- 
porated areas)  (FEMA  Dock- 
et No.  7190) 

OkapHco  Creek: 

Okj  Berlin  Road  (approximately 
32.5  miles  atx>ve  mouth)  

Approximately  150  feet  down- 
stream of  State  Route  35 

Maps  available  for  inspectkm 

at  the  Colquitt  County  Com- 
missKXier's  Office,  1220  South 
Main.  Moultne.  Georgia. 


Moultrie  (city).  Cok|uilt  County 
(FEMA  Docket  No.  7190) 

OkafOco  Creek: 

Approximately  37.8  miles 
above  mouth  

Approximately       41.2       miles 

above  mouth  

Channel  F: 

Upstream  side  of  NE  9lh 
Street 

Approximately  130  feet  down- 
stream of  NE  7th  Street  

Ochkxkonee  River. 

Approximately  0.65  mile  up- 
stream of  Meigs  Road  bridge 

Approximately  1.06  miles  up- 
stream of  Metgs  Road  bridge 
Channel  D: 

Corporate  limits  (approximately 
0.15  mile  upstream  of  the 
confluerx:e  with 
Ochlockonee  River) 

Approximately  0.26  mile  up- 
stream of  the  confluence 
with  Ochlockonee  River  

Maps  available  for  inspectkMi 
at  the  City  of  Moultrie  Engi- 
neering Department,  1108  1st 
Street.  N.E.,  Moultrie,  Georgia 

MASSACHUSETTS 


Edgartown  (town),  Dukes 
County  (FEMA  Docket  No. 
7164) 

Attar^O(»an: 
Approximately  620  feet  south 
of  the  intersection  of  Herring 
Creek    Road    and    Attantw 

Drive 

Approximately  2,000  feel  south 
of  ttw  erxJ  of  Pofxiganol 
Road  where  it  intersects  with 
an  Access  Road 

Mar)ftjck9f  SoundL 


«  Depth  in 
feet  atwve 

ground. 

'Elevation 

in  feet 

(NGVD) 


•273 
•273 

•249 
•250 

•249 
•249 


•10 


Source  of  flooding  and  location 


Approximately  1,600  feet  east 
of  the  end  of  Wasque  Road 
in    the   vicinity   of   Wasque 

Point  

At  the  intersection  of  Dyke 
Road  arKJ  the  western-most 

Jeep  Trail  

Maps  available  for  InspectkMi 
at  the  Edgartown  Town  Hall, 
70  Main  Street,  3rd  Floor, 
Edgartown,  Massachusetts. 


NEW  YORK 

•231 

Brutus  (town),  Cayuga  County 
(FEMA  Docket  No.  7195) 

•281 

Skaneateles  Creek: 
Approximately  560  feet  down- 

stream of  Farm  Bridge 

•383 

Approximately   1,370  feet  up- 

stream of  Farm  Bridge 

•387 

Com  Sphryg  Brook: 

Approximately    50    feet    up- 

stream of  River  Forest  Drive 

•384 

At  the  confluence  with  OW  Erie 

Canal 

•396 

North  Brook: 

•261 

At  the  Old  Erie  Canal  

•396 

Approximately     20    feet     up- 

•280 

stream  of  the  OW  Erie  Canal 

•396 

Map*  available  for  Inspection 
at  the  Brutus  Town  Clerk's  Of- 
fice, 9021  Ntorth  Seneca 
Street,  Weedsport,  New  York. 


Gardiner  (town),  Ulster  County 
(FEMA  Docket  No.  7195) 

Mara  KiU: 

At  County  Road  No.  7  

Approximately  1,140  feet  up- 
stream  of   Sparkling   Ridge 

Road 

Maps  available  for  Inspection 
at  the  Gardiner  Town  Hall,  95 
Main  Street,  Gardiner,  New 
York. 


OHIO 


Canal  Winchester  (village), 
Franklin  County  (FBMA 
Docket  No.  7195) 

Tussing-Bachman-Bush  Ditch: 
Just    downstream    of    County 
Route  7  (Groveport  Road)  ... 
At  upstream  county  boundary 

Maps  available  for  Inspection 
at  the  Canal  Winchester  Vil- 
lage Hall,  10  North  High 
Street,  Canal  Winchester, 
Ohk). 


Franklin  County  (unincor- 
porated Areas)  (FEMA 
Docket  No.  7195) 

Georges  Creek  Overland  Ftovir 


«  Depth  in 

feet  above 

ground. 

*Elevatk>n 

in  feet 

(NGVD) 


•13 


•10 


•239 
•539 


•741 
•769 


Source  of  fkxxling  and  locatkm 


At   confluence   with    Georges 

OfGOk  

Approximately  2,080  feet  up- 
stream  of   confluence  with 

Georges  Creek 

Maps  available  for  Inspection 
at  the  Franklin  County  Zoning 
Department,  373  South  High 
Street,  15th  Floor,  Columbus, 
Ohio. 


PENNSYLVANIA 


Allegheny  (township),  West- 
moreland County  (FEMA 
Docket  No.  7110) 

Pine  Run  (Lower  Reach): 

Just  upstream  of  CONRAII 

Approximately  600  feet  up- 
stream of  State  Route  56 
(Bypass)  

Maps  available  for  Inspectkm 
at  the  Allegheny  Community 
Building,  136  Community 
Building  Road,  Leechburg, 
Pennsylvania. 


Delmont     (borough).     West- 
moreiartd     County     (FEMA 
Docket  No.  7112) 
Turtle  Creek  (Upper  Reach): 
Approximately  400  feet  down- 
stream of  Vne  most  upstream 
crossing  of  OM  William  Perm 

Highway 

Approximately  350  feet  up- 
stream of  the  most  upstream 
crossing  of  Old  William  Perm 

Highway 

Maps  available  for  Inspection 
at  the  Delmont  Borough  Office, 
77  Greenstxjrg  Street, 
Delnnont,  Pennsylvania. 


•  Depth  In 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


Deny   (township)   Westmore- 
land County  (FEMA  Docket 
No.  7116) 
Loyalhanna  Creek:  | 
At    Borough    of    Latrobe   cor- 
porate limits 

Approximately  800  feet  dowrv 
stream    of    confluence    of 

Saxman  Run  

McGee  Run: 
Approximately  660  feet  dowrv- 
stream    of    North    Ligonier 

Street 

Approximately  540  feet  down- 
stream   of    North    Ligonier 

Street 

Gailane  Mills  Run: 
At  a  point  approximately  1,110 
feet  upstream  of  West  5th 

Avenue  

At  a  point  approximately  1,080 
feet  upstream  of  West  5th 
Avenue  


•747 


•751 


•789 
•815 


•1.054 


•1,063 


•970 
•970 

•1,130 
•1.133 

•1,291 
•1.292 


•  Depth  in 

. 

feet  atx>ve 

Source  of  flooding  and  kx»tk>n 

ground. 
•Elevatkm 

in  feet 

(NGVD) 

Maps  available  for  inspectton 

at  the  Oerry  Township  Munici- 

■ 

pal  Building,  650  Derry  Road, 

Derry,  Pennsylvania. 

East     Cocalico     (township). 

Lancaster    County    (FEMA 

Docket  No.  7190) 

Stony  Run: 

Approximately    265    feet    up- 

stream   of   confluefx:e   with 

Cocalico  Creek 

•369 

Approximately    0.6    mile    up- 

stream of  Denver  Road 

•423 

Maps  avallat>le  for  InspectkMi 

at  the  East  Cocalico  Township 

Hall,   100  Hill  Road,  Denver, 

Pennsylvania. 

East  Huntingdon  (township). 

Westmoreland           County 

(FEMA  Docket  No.  7110) 

Belson  Run: 

Approximately    400    feet    up- 

stream of  Sunny  Lane 

•1,138 

Approximately    625    feet    up- 

stream of  Sunny  Lane 

•1,139 

Maps  available  for  InspectkMi 

at  the  East  Huntingdon  Munici- 

pal     Buikling,      Route     981, 

Atverton,  Pennsylvania. 

Hempfieid   (township),  West- 

moreland    County     (FEMA 

Docket  No.  7175) 

SewkMey  Creek: 

Approximately  0.5  mile  dowrv 

stream    of   confluence   with 

Buffalo  Run  

•930 

Approximately       1 ,000      feet 

downstream    of    confluence 

with  Buffalo  Run 

•932 

Brush  Creek: 

Approximately  100  feet  down- 

stream of  CONRAIL 

•958 

Approximately    300    feet    up- 

stream of  State  Route  766  ... 

•1.071 

Down  Run: 

At  upstream  skle  of  Lewis  Ave- 

nue   - _... 

•1.010 

Approximately    240    feet    up- 

stream of  Lewis  Avenue  

•1.016 

Maps  avallat>le  for  InspectkMi 

at    the    HempfiekJ    Municipal 

Buikling,     Woodward     Drive, 

GreenstHjrg,  Pennsylvania. 

Monessen    (dty),   Westmore- 

land  County  (FEMA  Docket 

No.  711^ 

Monongahela  River 

Approximately    0.5    mile    up- 

stream  of   the   Donora-Mo- 

nessen  bridge 

•760 

Source  of  flooding  and  locatkxi 


Approximately  1,025  feet  up- 
stream   of    North    Charteroi 

brklge  

Maps  available  for  InspectkMi 
at  the  City  Hall.  100  Third 
Street,  Monessen,  Pennsylva- 
nia. 


New  Stanton  (l>orough),  West- 
moreland County  (FEMA 
Docket  Na  7110) 

Belson  Run: 
At  downstream  corporate  limits 

with  Hempfieid 

At   upstream   corporate   limits 
with        HempfieM        (near 

Sandworks  Road) 

Maos  available  for  liiiiiw  llrm 
«rt  the  Borough  Munkapai 
Buikling,  451  West  Center  Av- 
enue, New  Stanton,  Penrv 
sylvania. 


North  Huntingdon  (township), 
Westmoreland  County 

(FEMA  Docket  No.  7110) 

Brush  Creek: 
Just  upstream  of  confluence  of 

Bushy  Run  

Upstream     skle     of     secorxl 
crossing  ol  CONRAIL 

Maps  availatMe  for  inspection 
at  the  North  Huntingdon  Towrv 
ship  Hall,  11279  Center  High- 
way, North  Huntingdon,  Penn- 
sylvania. 


Penn  (township),  Westmore- 
land County  (FEMA  Docket 
Na7110) 

Lyons  Run: 

At  Pleasant  Valley  Road  (LR. 
64089)  „ 

Approximately  1.1  miles  up- 
stream  of   Pleasant   Valley 

Road 

BrushCreek 

Upstream  skle  of  most  up- 
stream crossing  of  State 
Route  766 

Approximately    125    feet    up- 
stream of  the  most  upstream 
crossing  of  State  Route  766 
Maps  available  for  inspectkMi 

at  ttte  Township  Buikltng,  Mu- 

nk^ipal    Court,    Harrison    City, 

Pennsylvania. 


Rostraver  (township),  West- 
moreland County  (FEMA 
Docket  Na  7175) 

S^jeers  Run; 

Approximately  0.2  mile  dowrv 

stream  of  State  Route  200  ... 

At  confluence  of  Speers  Run 

Tributary  2  and  3 


•  Depth  in 

feet  above 

ground. 

•ElevatxMi 

in  feel 

(NGVD) 


•762 


•1.043 
•1.133 


•917 
•929 


•915 
•961 

•1,100 
•1.101 


•811 
•903 
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•  Depth  in 

feet  above 

Source  o(  thxiding  and  location 

ground. 
•Elevation 

in  feet 

(NGVD) 

S^Mers  Run  Tributary  2: 

At  confluence  witti  Speers  Run 

•903 

At   downstream    side    of    up- 

stream Norfolk  and  Western 

Railway  culvert _ 

•990 

Sowers  Run  Tributary  3: 

At  confluence  with  Speers  Run 

•903 

Approximateiy    0.3    mile    up- 

stream of  Nortoik  and  West- 

ern Railway  

•932 

Speers  Run  Tributary  4: 

' 

At  confluerK:e  with  Speers  Run 

•844 

Approximately  40  feet  down- 

stream of  Norfolk  and  West- 

em  Railway  

•863 

Monongaheia  River. 

At  countv  boundarv 

•757 

At  upstream  side  of  Interstate 

Route  70 

•764 

YougNogheny  River. 

At  ttie  downstream  corporate 

Mmits     (in     the     area     of 

Coiiinsburg  Road)  

•769 

Maps  available  for  Inspection 

at  ttie  Rostraver  Township  Mu- 

nkapaJ  Building,  R.D.  #4,  Port 

Royai    Road,    Beile    Vernon, 

Pennsylvania. 

Satefri  (townsMp),  Westmore- 

land County  (FEMA  Docket 

No.  7110) 

Crab  Tree  Creek: 

Approximately  0.3  mile  down- 

stream of  U.S.  Route  119  .... 

•990 

Approximately    130    feet    up- 

stream of  L.R.  64064 

•1.037 

Maps  available  for  inspection 

at    tt^    Township    Municipal 

Buikling.       Congruity       Road, 

Greensburg,  Pennsylvania. 

Sewicfcley    (township),   West- 

moreland    County     (FEMA 

Docket  No.  7110) 

Youghiogheny  River  Tributary: 

At    the   corporate    limits   with 

Borough  of  Sulersville 

•864 

Approximately   100  feet  dowrv 

stream    of    corporate    limits 

with  Borough  ol  Sutersville  .. 

•860 

Maps  awaiiabie  for  Inspection 

at    the    Sewickiey    Muniapal 

BuikJing,  Mars  Hill  Road,  Invin, 

Pennsytvania. 

Scottdaie    (borough).    West- 

moreland    County     (FEMA 

Docket  No.  7110) 

JIacob's  Creek  (Lower  Reach): 

Approximately    0.5    mile    up- 

stream of  5th  Avenue 

*1,031 

Upstream          Borough         ol 

Scottdaie  corporate  limits 

•1,036 

Staufter  Run: 

Confluence  ¥inth  Jacob's  Creek 

(Lower  Reach) 

•1,036 

•  Depth  in 

feet  above 

Source  of  fkxxling  and  kx»tk>n 

ground. 
•Elevation 

in  feet 

(NGVD) 

Approximately  100  feet  down- 

stream of  Chestnut  Street  .... 

•1.036 

Maps  available  for  inspection 

at  the  Scottdaie  Borough  Hall, 

10      Mt.       Pleasant      Road. 

Scottdaie,  Pennsylvania. 

Seward  (borough),  Westmore- 

land County  (FEMA  Docket 

No.  7112) 

Conemaugh  River 

Downstream  corporate  limits  of 

the  Borough  of  Seward  

•1,099 

Upstream    corporate    limits   of 

the  Borough  of  Seward  

•1.102 

Maps  available  for  Inspection 

at  Ms.   Rose  Bouch's  Home. 

Comer  of  Washington   Street 

and   Hedges   Street,   Seward. 

Pennsylvania. 

South  Huntington  (towrtship), 

Westmoreland            County 

(FEMA  Docket  No.  7175) 

Sewickiey  Creek: 

Approximately  0.5  mile  dowrv 

stream  of  confluence  of  Buf- 

falo Run 

•930 

Approximately       1 ,000      feet 

downstream    of    confluence 

with  Buffalo  Run 

•932 

Maps  available  for  Inspection 

at  the  South  Huntington  Town- 

ship Hall,  75  Supervisor  Drive. 

West  Newton,  Pennsylvania. 

• 

Tredyffrln  (township),  Chester 

County  (FEMA  Docket  No. 

7179) 

LMe  Valley  Creek 

. 

On  the  upstream  skJe  of  Mill 

Road 

•147 

Approximately   1.800  feet  up- 

stream of  Church  Road 

•245 

Tributary  Nd.  2  of  Trout  Creek: 

At  confluence  with  Trout  Creek 

•160 

Approximately    100    feet    up- 

stream   of    the    confluerx» 

with  Trout  Creek 

•160 

East  Tributary  to  Crum  Creek: 

Approximately    650    feet    up- 

stream ol  Devon  Road 

•467 

Approximately    830    feet    up- 

stream of  Devon  Road 

•470 

Maps  available  for  Inspection 

at    the    Tredytfnn     Municipal 

BuikUng,  1100  DuPortail  Road, 

Berwyn,  Pennsylvania. 

Unity  (townsMp),   Westmore- 

land County  (FEMA  Docket 

No.  7112) 

Slate  Creek: 

Approximately   1.700  feet  up- 

stream of  U.S.  Route  30  

•1,142 

Source  of  fkxxling  arxJ  kxation 

#  Depth  in 

feet  atxjve 

ground. 

•Elevation 

in  feet 

(NGVD) 

Approximately   1.200  feet  up- 
stream of  U.S.  Route  30  

Maps  available  for  htspection 

at  the  Unity  Township  Munk> 
pal  BuikJing.  R.D.  3,  Latrobe, 
Pennsylvania. 

•1,142 

Washington  (township),  West- 
moreland    County     (FEMA 
Docket  No.  7110) 

Pucketa  Creek: 
Approximately  725  feet  down- 
stream of  State  Route  380  ... 
Approximately    0.4    mile    up- 
stream of  Ashbaug  Road 

Pine  Run  (Upper  Reach): 
Approximately    0.6    mile    up- 
stream   of    Chamber    Road 
(Pine  Run  Road)  '. 

•921 
•1,071 

•987 

Maps  available  for  Inspection 

at   the   Washington   Township 
Municipal    Building,    285    Pine 
Run    Church     Road,    Apollo. 
Pennsytvania. 

WISCONSIN 
Wast  Bend  (city).  Washington 
County  (FEMA  Docket  No. 
7195) 

Silver  Creek: 

Approximately  52  feet  down- 
stream of  City  Park  Drive 

Downstream  side  of  West 
Washington  Street  culvert  .... 
Silverbrook  Creek: 

Upstream  side  of  Silveftrook 
Drive  

Approximately  900  feet  up- 
stream of  U.S.  Highway  45  .. 
Washington  Creek: 

Approximately  200  feet  down- 
stream of  Valley  Avenue 

Approximately  450  feet  up- 
stream of  Shepherds  Drive  .. 

Maps  available  for  inspection 

at  the  West  Bend  City  Hall. 
1115  South  Main  Street,  West 
Bend.  Wisconsin. 

•899 
•932 

•928 
•955 

•981 
•1,002 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  March  27.  1997. 
Richard  W.  Krimm, 
Executive  Associate  Director,  Mitigation 
Directorate. 
(PR  Doc.  97-8659  Filed  4-3-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

[CC  OockM  No.  96-152;  FCC  97-101] 

Implementation  of  the 
Telecommunications  Act  of  1996: 
Telemessaglng,  Electronic  Publishing, 
and  Alarm  Monitoring  Services 

AGENCY:  Federal  (Dommunications 

Commission. 

ACTION:  Final  rule;  interpretation. 

SUMMARY:  The  Second  Report  and  Order 
(Order)  released  March  25, 1997 
clarifies  the  definition  of  "alarm 
monitoring  service"  and  the  manner  in 
which  the  Commission  will  apply  the 
nondiscrimination  provisions  of  section 
275(b}  of  the  Telecommunications  Act 
of  1996  (the  1996  Act).  This  Order 
implements  the  aleirm  monitoring 
provisions  of  section  275  of  the  1996 
Act. 

EFFECTIVE  DATE:  May  5,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Carey,  Attorney,  Common 
Clarrier  Bureau,  Policy  and  Program 
Planning  Division,  (202)  418-1580. 
SUPPI.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
adopted  March  21. 1997.  and  released 
March  25. 1997.  The  full  text  of  this 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Clenter,  1919  M 
St.,  NW.,  Room  239,  Washington,  DC. 
The  complete  text  also  may  be  obtained 
through  the  World  Wide  Web,  at  http:/ 
/v»rww.fcc.gov/Burea  us/Common 
Carrier/Orders/fcc97-101.wp,  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
St.,  NW.,  Suite  140,  Washington,  DC 
20037. 

Regulatory  Flexibility  Certificatioii 

As  required  by  the  Regulatory 
Flexibility  Act,  the  Order  contains  a 
Final  Regulatory  Flexibility  Certification 
which  is  set  forth  in  the  Order.  A  brief 
description  of  the  certification  follows. 

The  Commission  certifies,  piusuant  to 
5  U.S.C.  605(b),  that  the  regulations 
adopted  in  this  Order  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  "small  entities," 
as  this  term  is  defined  in  5  U.S.C. 
601(6).  The  Commission  therefore  is  not 
required  to  prepare  a  final  regulatory 
flexibility  analysis  of  the  regulations 
adopted  in  this  Order.  This  certification 
and  a  statement  of  its  factual  basis  are 
set  forth  in  the  Order,  as  required  by  5 
U.S.C.  605(b). 


Synopsis  of  Second  Report  and  Order 

/.  Introduction 

1.  In  February  1996,  the 
"Telecommunications  Act  of  1996" 
became  law.  The  intent  of  the  1996  Act 
is  "to  provide  for  a  pro-competitive,  de- 
regulatory  national  policy  framework 
designed  to  accelmtite  rapidly  private 
sector  deployment  of  advanced 
telecommunications  and  information 
technologies  and  services  to  all 
Americans  by  opening  all 
telecommunications  markets  to 
competition." 

2.  On  July  18, 1996,  the  Commission 
released  a  Notice  of  Proposed 
Rulemaking  (61  FR  39385  (July  29, 
1996})  [NPRM]  regarding 
implementation  of  sections  260,  274, 
and  275  of  the  Communications  Act 
addressing  telemessaging,  electronic 
publishing,  and  alarm  monitoring 
services,  respectively.  This  Order 
implements  the  alarm  monitoring 
provisions  of  section  275. 

3.  Section  275  prohibits  Bell 
Operating  Companies  (BCXi)  from 
providing  alarm  monitoring  service 
until  February  8,  2001,  although  it 
exempts  from  this  prohibition  those 
BOCs  that  were  providing  alarm 
monitoring  service  as  of  November  30, 
1995.  This  Order  clarifies  the  definition 
of  "alarm  monitoring  service"  and  the 
manner  in  which  we  will  apply  the 
nondiscrimination  provisions  of  section 
275(b).  We  address  the  enforcement 
issues  related  to  sections  260,  274,  and 
275  in  a  separate  proceeding. 

n.  Sf»pe  of  the  Conunission's  Authority 

A.  Scope  of  Authority  Over  Alarm 
Monitoring  Services 

i.  Background 

4.  Pursuant  to  Computer  m,  the 
Commission  has  traditionally  regulated 
alarm  monitoring  services  provided  by 
BOCs  as  enhanced  (or  information) 
services.  The  Commission  has 
determined  that  "all  of  the  services  that 
the  Commission  has  previously 
considered  to  be  'enhanced  services'  are 
'information  services.' "  See 
Implementation  of  the  Non-Accounting 
Safeguards  of  Sections  271  and  272  of 
the  Communications  Act  of  1934,  as 
amended,  (X  Docket  No.  96-149,  First 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking,  (62  FR  2927 
(January  21, 1997))  at  1 102  [Non- 
Accounting  Safeguards  Order). 
Accordingly,  we  use  the  term 
"information  services"  to  apply  to  both. 
These  rules  applied  to  all  BOC-provided 
alarm  monitoring  services — intrastate  as 
well  as  interstate.  Because  the  Modified 
Final  Judgment  (MFJ)  prohibition  on 


BOC  provision  of  interLATA 
telecommunications  services  also 
applied  to  interLATA  information 
services,  however,  the  BOCs  were 
limited  to  providing  alarm  monitoring 
services  on  an  intraLATA  basis. 

5.  Section  275  of  the  Act  refers 
generally  to  BOC  and  incumbent  local 
exchange  carrier  (LEC)  provision  of 
alarm  monitoring  services  and  does  not 
differentiate  between  interLATA  and 
intraLATA  or  between  interstate  and 
intrastate  alarm  monitoring  services.  In 
the  NPRM,  we  sought  comment  on  the 
extent  of  the  Commission's  authority 
over  intrastate  alarm  monitoring 
services.  We  also  asked  whether,  if  the 
Commission  lacks  express  authority 
over  intrastate  alarm  monitoring 
services,  the  Commission  has  authority 
to  preempt  state  regulation  with  respect 
to  these  matters  pursuant  to  Louisiana 
PSC. 

ii.  Discussion 

6.  For  the  reasons  stated  below,  we 
find  that  section  275,  and  the 
Commission's  authority  thereunder, 
applies  to  intrastate  as  well  as  interstate 
alarm  monitoring  services  provided  by 
inciunbent  LECs  and  their  affiliates.  We 
also  find  that  section  2(b)  does  not  limit 
the  Commission's  authority  to  establish 
rules  governing  intrastate  alarm 
monitoring  service  pursuant  to  section 
275.  We  hold,  therefore,  that  the  states 
may  regulate  inciunbent  LEC  provision 
of  alarm  monitoring  services,  but  may 
not  do  so  in  a  manner  that  is 
inconsistent  with  section  275  and  the 
interpretations  established  in  this  Order. 

7.  We  find  that  section  275,  by  its 
terms,  applies  to  interstate  and 
intrastate  alarm  monitoring  services. 
The  statute  makes  no  distinction 
between  interstate  and  intrastate  alarm 
monitoring  services,  but  rather  enacts  a 
broad  prohibition  on  all  BOC  provision 
of  alarm  monitoring  services,  except  for 
"grandfathered"  BOCs.  Significantiy, 
section  275(b)  provides  that  "an 
inciunbent  local  exchange  carrier  •  •  • 
engaged  in  the  provision  of  alarm 
monitoring  service  shall  not  subsidize 
its  alarm  monitoring  services  either 
directiy  or  indirectly  from  telephone 
exchange  service  operations."  Because 
telephone  exchange  service  is  a  local, 
intrastate  service,  section  275(b)  plainly 
addresses  intrastate  service.  Thus,  the 
safegiiards  provided  in  section  275(b) 
clearly  and  explicitiy  relate  to  intrastate 
service.  Given  that  section  275(b) 
applies  expliciUy  to  intrastate  service, 
we  find  that  Congress  intended  that  all 
of  section  275  apply  to  intrastate  alarm 
monitoring  service. 

8.  This  interpretation  of  section  275 
also  is  consistent  with  existing 
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Ck}niinission  regulation  of  alarm 
monitormg  and  other  enhanced 
services.  As  discussed  above,  alarm 
monitoring  services  provided  by  BOCs 
are  currently  regulated  as  enhanced 
services  and  are  subject  to  Computer  m 
nondiscrimination  safeguards.  These 
safeguards  apply  to  the  intrastate  as  well 
as  interstate  aspects  of  alarm  monitoring 
services. 

9.  We  also  find  that  adopting  the  view 
that  section  275,  and  our  authority 
thereunder,  applies  only  to  interstate 
services  would  lead  to  implausible 
results.  If  section  275  were  interpreted 
to  apply  only  to  interstate  alarm 
monitoring  services,  the  five-year 
prohibition  on  BOC  entry  into  alarm 
monitoring  service  in  section  275(a) 
would  apply  only  to  the  extent  that  a 
BOC  provides  alarm  monitoring  services 
on  an  interstate  basis.  Because  the 
jurisdictional  natiuv  of  an  alarm 
monitoring  service  depends  on  whether 
the  monitoring  center  is  situated  in  the 
same  state  as  the  monitored  premises,  a 
BOC  could  escape  a  prohibition  on 
providing  interstate  alarm  monitoring 
service  by  establishing  a  monitoring 
center  in  each  state  in  which  it  sought 
to  do  business.  We  agree  with  AlCC  and 
AT&T  that  such  a  reading  would  render 
the  section  275(a)  prohibition  against 
BOC  entry  into  the  alarm  monitoring 
business  nearly  meaningless,  a  result 
that  in  our  view  is  contrary  to  the  plain 
intent  of  this  section.  We  further  &id 
that  limiting  the  scope  of  the 
prohibition  to  interstate  alarm 
monitoring  services  would  be  contrary 
to  the  rule  of  statutory  construction 
"that  one  provision  should  not  be 
interpreted  in  a  way  *  *  *  that  renders 
other  provisions  of  the  same  statute 
inconsistent  or  meaningless." 

10.  Nevertheless,  several  parties  argue 
that  sections  2(b)  of  the  1934  Act  and 
601{c]  of  the  1996  Act  prevent  the 
Commission  from  exercising  authority 
over  intrastate  alarm  monitoring 
services.  Section  2(b)  provides  that 
'^nothing  in  this  Act  shall  be  construed 
to  apply  to  or  give  the  Commission 
jurisdiction  with  respect  to  *   •   * 
charges,  classifications,  practices, 
services,  facilities,  or  regulations  for  or 
in  connection  with  intrastate 
communications  service  *   *   *."  In 
Louisiana  PSC.  the  Supreme  Court  held 
that,  in  order  to  overcome  section  2(b)'8 
limitation  of  Commission  authority  over 
intrastate  service.  Congress  must  either 
modify  section  2(b)  or  grant  the 
Commission  additional  authority  over 
intrastate  services. 

11.  As  discussed  above,  we  find  that 
Congress,  by  the  Act's  use  of  the  term 
"telephone  exchange  service,"  explicitly 
granted  the  Commission  authority  over 
intrastate  alarm  monitoring  services  for 


the  purpose  of  section  275.  Accordingly, 
consistent  %vith  the  Court's  statement  in 
Louisiana,  we  find  that  section  2(b)  does 
not  limit  our  authority  over  intrastate 
alarm  monitoring  services.  Consistent 
with  our  finding  in  the  Local 
Competition  Order  (61  FR  45476 
(August  29, 1996))  and  the  Non- 
Accounting  Safeguards  Order,  we  find 
that  in  enacting  section  275  after  section 
2(b)  and  addressing  services  that  are 
intrastate  in  nature.  Congress  intended 
the  express  language  of  section  275  to 
take  precedence  over  any  limiting 
language  in  section  2(b). 

12.  We  similarly  are  not  persuaded 
that  section  601(c)  of  the  1996  Act 
evinces  an  intent  by  Congress  to 
preserve  states'  authority  over  intrastate 
alarm  monitoring.  Section  601(c)  of  the 
1996  Act  provides  that  the  Act  and  its 
amendments  "shall  not  be  construed  to 
modify,  impair,  or  supersede  Federal, 
State,  or  local  law  unless  expressly  so 
provided  in  such  Act  or  amendments." 
As  shown  above,  we  conclude  that 
section  275  expressly  modifies  the 
Commission's  existing  statutory 
authorify  and  authorizes  adoption  of 
regtilations  implementing  the 
requirements  of  section  275  that  apply 
to  inciimbent  LECs'  provision  of  both 
intrastate  and  interstate  alarm 
monitoring  service. 

13.  We  also  find  implausible  the 
suggestion  that  we  should  interpret 
section  275  to  apply  broadly  to  all  alarm 
monitoring  services,  but  that  the 
Commission's  rulemaking  authorify 
under  that  section  is  limited  to 
interstate  services.  Rather,  we  conclude 
that  the  Commission's  rulemaking 
authorify  pursuant  to  section  275  is 
coextensive  with  the  reach  of  the 
statute.  As  discussed  below,  the 
Commission  possesses  broad 
rulemaking  authorify  to  implement  and 
interpret  provisions  of  the 
Communications  Act.  Nothing  in 
section  275  or  elsewhere  in  the  Act 
deprives  the  Commission  of  this 
authorify. 

14.  We  therefore  find  that  section  275 
and  the  Commission's  authorify 
thereunder  apply  to  all  alarm 
monitoring  services — interstate  or 
intrastate — and  affirm  our  tentative 
conclusion  that  section  275  applies  to 
interLATA  and  intraLATA  alarm 
monitoring  services.  We  further  hold 
that  the  rules  we  establish  to  implement 
section  275  are  binding  upon  the  states 
and  that  states  may  not  impose  any 
requirements  that  are  inconsistent  with 
section  275  or  the  Commission's  rules. 
Because  we  find  that  section  275 
provides  the  Commission  with  direct 
authorify  over  intrastate  alarm 
monitoring  services,  we  reject  the 
argument  of  the  New  York  Commission 


that  the  Commission  lacks  authorify  to 
preempt  inconsistent  state  rules 
regarding  intrastate  alarm  monitoring 
services. 

B.  Scope  of  Authority  to  Issue  Rules  to 
Implement  Section  275 

i.  Background 

15.  Section  Z75  contains  several  terms 
that  are  subject  to  varying 
interpretation.  The  NPRM  sought 
comment  on  whether  several  provisions 
of  section  275  should  be  clarified. 

ii.  Discussion 

16.  In  the  NPRM,  we  identified  areas 
of  ambiguity  in  the  requirements  of 
section  275  that  may  benefit  from  the 
adoption  of  rules  that  clarify  and 
implement  those  mandates.  We  find  that 
Congress  enacted  in  section  275 
principles  that  can  best  be  implemented 
if  we  give  affected  parties  more  specific 
guidelines  concerning  the  requirements 
of  that  section,  which  will  enable  the 
Commission  to  carry  out  effectively  and 
efficiently  its  enforcement  obligations 
under  the  Communications  Act. 

17.  We  reject  the  suggestion  of  the 
California  Commission  that  we  issue 
nonbinding  "guidelines"  that  would  be 
applied  by  the  states  if  they  so  choose. 
Such  an  approach  could  result  in 
inconsistent  and  uncertain  application 
of  the  requirements  of  section  275, 
which  may  deter  or  hamper  alarm 
monitoring  service  providers  that  wish 
to  offer  service  on  a  nationwide  basis. 

18.  Based  on  the  foregoing,  we  find, 
pursuant  to  the  general  rulemaking 
authorify  vested  in  the  Commission  by 
sections  4(i),  201(b),  and  303(r)  of  the 
Communications  Act,  and  consistent 
with  fundamental  principles  of 
administrative  law,  that  the  Commission 
has  the  requisite  authorify  to 
promulgate  rules  implementing  section 
275  of  the  Communications  Act 

19.  It  is  well-established  that  the 
Commission  possesses  authorify  to 
adopt  rules  to  implement  the 
requirements  of  the  Communications 
Act.  Sections  4(i).  201(b),  and  303(r)  of 
the  Act  authorize  the  Commission  to 
adopt  rules  it  deems  necessary  or 
appropriate  in  order  to  carry  out  its 
responsibilities  under  the 
Communications  Act,  so  long  as  those 
rules  are  not  otherwise  inconsistent 
with  the  Communications  Act. 
Moreover,  courts  repeatedly  have  held 
that  the  Commission's  general 
rulemaking  authorify  is  "expansive" 
rather  than  limited.  In  addition,  it  is 
well-established  that  an  agency  has  the 
authorify  to  adopt  rules  to  administer 
congressionally  mandated  requirements. 
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C.  Constitutional  Issues 

20.  BellSouth  and  U  S  WEST  raise 
constitutional  concerns  with  respect  to 
our  implementation  of  section  275. 
BellSouth  contends  that  the 
Commission  must  be  "circumspect"  in 
its  construction  of  section  275  because 
the  prohibition  on  alarm  monitoring 
services  "impose(s  an]  impermissible 
prior  restraint!]  on  BOCs'  speech 
activities,"  in  violation  of  the  First 
Amendment.  Further,  it  maintains  that 
section  275,  as  well  as  other  sections  of 
the  Act,  are  unconstitutional  "bills  of 
attainder"  to  the  extent  they  single  out 
BOCs  by  name  and  impose  restrictions 
on  them  alone.  Recognizing  that  we 
have  no  discretion  to  ignore  Congress' 
mandate  to  apply  sections  275, 
BellSouth  urges  us  to  construe  these 
sections,  and  others,  narrowly.  U  S 
WEST  concurs  with  BellSouth  that 
section  275  is  an  unlawful  bill  of 
attainder  and  urges  the  Commission  not 
to  adopt  any  structural  rules  beyond  the 
express  terms  of  the  statute. 

21.  Although  decisions  about  the 
constitution^ify  of  congressional 
enactments  are  generally  outside  the 
jurisdiction  of  administrative  agencies, 
we  have  an  obligation  imder  Supreme 
Court  precedent  to  construe  a  statute 
"where  fairly  possible  to  avoid 
substantial  constitutional  questions" 
and  not  to  "impute  to  Congress  an 
intent  to  pass  legislation  that  is 
inconsistent  with  the  Constitution  as 
construed  by  the  [Supreme  Court]."  As 
BellSouth  concedes,  we  have  no 
discretion  to  ignore  Congress'  mandate 
respecting  these  sections  or  any  other 
sections  of  the  Act.  Nevertheless,  we 
find  BellSouth's  argument  to  be  without 
merit.  We  find  that  the  prohibition  on 
the  provision  of  alarm  monitoring 
services  in  section  275  is  not  a 
restriction  on  BellSouth's  speech  imder 
the  First  Amendment. 

22.  Similarly,  we  reject  BellSouth  and 
U  S  WEST'S  argument  that  section  275 
is  an  unconstitutional  "bill  of  attainder" 
because  the  statute  singles  out  BOCs  by 
name  and  imposes  restrictions  on  them 
alone.  We  conclude  that  section  275  is 
not  an  unconstitutional  bill  of  attainder 
simply  because  it  applies  only  to  the 
BOCs.  Rather,  judicial  precedent  teaches 
that,  in  determining  whether  a  statute 
amounts  to  an  unlawfiil  bill  of  attainder, 
we  must  consider  whether  the  statute 
"furtherfsj  nonpunitive  legislative 
purposes,"  and  whether  Congress 
evinced  an  intent  to  punish.  We  find  no 
evidence,  and  BellSouth  and  U  S  WEST 
have  offered  none,  that  would  support 

a  finding  that  Congress  enacted  section 
275  to  punish  the  BOCs.  Thus,  we 
conclude  that  the  section  275 


restrictions  imposed  on  BOCs  do  not 
violate  the  Bill  of  Attainder  Clause. 

IIL  Alarm  Monitoring  Service  Defined 

A.  Scope  of  Section  275(e) 
i.  Background 

23.  Section  275(e)  defines  "alarm 
monitoring  service"  as:  A  service  that 
uses  a  device  located  at  a  residence, 
place  of  business,  or  other  fixed 
premises — (Ij  to  receive  signals  fitim 
other  devices  located  at  or  about  such 
premises  regarding  a  possible  threat  at 
such  premises  to  life,  safefy,  or 
properfy,  from  burglary,  fire,  vandalism, 
bodily  injury,  or  other  emergency,  and 
(2)  to  transmit  a  signal  regarding  such 
threat  by  means  of  transmission 
facilities  of  a  [LEC]  or  one  of  its  affiliates 
to  a  remote  monitoring  center  to  alert  a 
person  at  such  center  of  the  need  to 
inform  the  customer  or  another  person 
or  police,  fire,  rescue,  securify,  or  public 
safefy  personnel  of  such  threat  *  *  *. 

The  NPRM  tentatively  concluded  that 
the  provision  of  underlying  basic 
tariffed  telecommunications  services 
does  not  fall  within  the  definition  of 
alarm  monitoring  service  imder  section 
275(e).  The  NPRM  fiirther  tentatively 
concluded  that  Ameritech's  alarm 
monitoring  service  falls  within  the 
definition  in  section  275(e)  and  is 
therefore  grandfethered  under  section 
275(a)(2).  The  NPRM  sought  comment 
on  whether  any  other  services  provided 
by  incumbent  LECs  should  be 
considered  alarm  monitoring  services 
imder  section  275(e)  and  grandfathered 
under  section  275(a)(2). 

ii.  Discussion 

24.  We  find  that  a  service  provided  by 
incumbent  L£Cs  to  transmit  information 
for  use  in  coimection  with  an  alarm 
monitoring  service,  such  as  U  S  WEST'S 
"ScanAlert"  or  "Versanet."  does  not 
constitute  an  alarm  monitoring  service 
as  defined  by  the  Act.  We  further  find, 
for  the  reasons  discussed  below,  that  the 
service  provided  by  Ameritech 
constitutes  an  alarm  monitoring  service, 
as  defined  by  section  275(e). 

25.  Incumbent  LEC  Services  Used  to 
Transmit  Alarm  Monitoring 
Information.  We  conclude  that  an 
incumbent  LEC  that  provides  a  service 
used  to  transmit  alarm  monitoring 
information  used  by  a  third  parfy  to 
furnish  alarm  monitoring  s«vice  is  not 
engaged  in  the  provision  of  alarm - 
monitoring  service  under  the  Act.  U  S 
WEST  argues  that  its  basic  service 
"Scan- Alert"  and  enhanced  "Versanet" 
service  qualify  as  alarm  monitoring 
services  under  section  275(e)  because 
these  services  "use"  a  device  to  receive 
signals  from  other  devices  at  the 


customer's  premises  and  transmit  a 
signal  to  a  remote  monitoring  center. 
U  S  WEST  neither  operates  the 
monitoring  center  nor  provides  the 
"devices"  that  transmit  the  alarm  signal. 
Rather,  U  S  WEST  only  provides  the 
transmission  link  between  the  two 
locations. 

26.  The  definition  of  alarm 
monitoring  service  in  section  275(e) 
does  not  specify  whether  the  "device" 
that  transmits  the  information  or  the 
service  provided  by  the  "remote 
monitoring  center"  that  receives  the 
information  must  be  offered  by  a  BOC 
in  order  for  its  service  to  qualify  as  an 
alarm  monitoring  service.  Nor  does  the 
legislative  history  address  this  issue.  We 
find,  however,  that  a  service  that  only 
transmits  a  signal  from  the  monitored 
premises  to  the  monitoring  center,  and 
therefore  does  not  "use  a  device  *  *  ■ 
to  receive  signals  from  other  devices 
located  at  or  about  such  premises 
•   *   •"  cannot  qualify  as  alarm 
monitoring  service  regardless  of 
whether  it  is  regulated  as  a 
telecommunications  service  or  an 
information  service.  Since  alarm 
monitoring  service  is  offered  throughout 
the  country  by  alarm  companies  that  use 
BOC-provided  basic  telephone  service 
to  provide  transmission  between  the 
monitored  premises  and  the  alarm 
monitoring  center,  the  statutory 
interpretation  advocated  by  U  S  WEST 
would  grandfather  all  BOCs  and, 
consequently,  would  make  none  subject 
to  the  prohibition  in  section  275(a).  We 
reject  this  interpretation  because  it 
would  render  section  275(a) 
superfluous.  For  the  same  reason,  we 
also  reject  U  S  WEST'S  contention  that 
an  information  service  used  to  transmit 
signab  used  for  alarm  monitoring,  such 
as  its  "Versanet"  service,  should  be 
classified  as  an  alarm  monitoring 
service  merely  because  it  includes  an 
enhanced  component.  Whether  a 
particular  service  qualifies  as  an 
enhanced  or  information  service  does 
not  necessarily  qualify  it  as  an  alarm 
monitoring  service.  We  therefore  affirm 
our  tentative  conclusion  that  an 
incumbent  LEC  that  provides  a  basic 
telecommunications  service  that  is  used 
by  third  parties  to  offer  an  alarm 
monitoring  service  is  not  engaged  in  the 
provision  of  an  alarm  monitoring 
service.  We  further  find  that  an 
incumbent  LEC  that  provides  an 
enhanced  service  that  transmits  an 
alarm  signal  to  a  third  parfy  is  not 
engaged  in  the  provision  of  alarm 
monitoring  service.  We  find  that  our 
conclusion  will  satisfy  Congress's  intent 
to  impose  a  five-year  restriction  on  BOC 
entry  into  the  alarm  monitoring  services 
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market  and  the  associated  protections  to 
nona£51iated  alarm  monitoring 
providers. 

27.  We  clarify,  however,  that  the 
prohibition  on  BOC  provision  of  alarm 
monitoring  services  in  section  275(a) 
applies  only  to  alarm  monitoring 
services  as  defined  in  section  275(e). 
Neither  U  S  WEST  nor  any  other  BOC 
is  precluded  from  continuing  to  provide 
telecommunications  and  information 
services  used  by  unaffiliated  firms  to 
provide  alarm  monitoring  service.  We 
also  clarify,  in  accord  with  BellSouth's 
request,  that  "service  offerings  such  as 
remote  meter  reading  *  *  *,  remote 
monitoring  of  customer  premises 
equipment  (CPE)  for  maintenance  and 
other  purposes,  or  other  services  in 
which  the  purpose  of  the  service 
offiering  is  not  to  alert  public  safety 
personnel  of  [a]  threat"  do  not 
constitute  alarm  monitoring  services 
because  such  services  do  not  Call  within 
the  definition  of  alarm  monitoring 
service  in  section  275(e).  Since  section 
275(e)  defines  alarm  moaitoring  service 
specifically  to  include  transmission  of 
signals  "regarding  a  possible  threat  at 
such  premises  to  life,  safsty,  or  property 
from  burglary,  fire,  vandalism,  bodily 
inpuy  or  other  injury  •  •  *"  we  find 
that  service  offerings  that  do  not  involve 
a  possible  threat,  such  as  those 
BellSouth  mentions,  do  not  fall  within 
the  definition  in  section  275(e). 

28.  Ameritech's  Service.  Ameritech's 
"Security Link"  service  was  described  in 
its  1995  CEI  plan  as  "the  sale, 
installation,  monitoring  and 
maintenance  of  intrusion  and  motion 
detection  systems,  fire  detection 
systems,  and  other  types  of  monitoring 
and  control  systems,  *  *  •  the 
transmission  of  a  non-voice  message 
from  the  residential,  commercial  or 
governmental  alarm  system  to  a  central 
monitoring  station  *  *  *  [and]  a  voice 
call  placed  by  personnel  at  the 
monitoring  station  to  the  police  or  fire 
department  and  to  persons  designated  to 
be  contacted  in  the  event  of  an  alarm 

*  •  *."  This  service  fits  squarely  within 
the  definition  of  alarm  monitoring 
service  in  section  275(e).  We  therefore 
find  that  Ameritech's  "SecurityLink" 
service  falls  within  the  definition  of  an 
alarm  monitoring  service  under  section 
275(e).  Since  Ameritech  is  the  only  BOC 
that  was  authorized  to  provide  alarm 
monitoring  service  as  of  November  30. 
1995.  we  find  that  Ameritech  is  the  only 
BOC  that  qualifies  for  "grandfathered" 
treatment  under  section  275(a)(2). 


B.  ^feaIung  of  "Provision"  in  Section 
275(a) 

i.  Background 

29.  Section  275(a)(1)  prevents  BOCs 
from  "engag[ingl  in  the  provision"  of 
alarm  monitoring  service  until  February 
8,  2001.  Section  275(b)  places  certain 
nondiscrimination  obligations  on  all 
inciunbent  LECs  "engaged  in  the 
provision"  of  alarm  monitoring  services. 
In  the  NPRM,  we  sought  comment  on 
the  types  of  activities  that  constitute  the 
"provision"  of  alarm  monitoring 
services  subject  to  this  section.  We 
asked  parties  to  address,  %vith 
specificity,  the  levels  and  types  of 
involvement  in  alarm  monitoring  that 
would  constitute  "engagling]  in  the 
provision"  of  alarm  monitoring  service. 
We  tentatively  concluded  that  resale  of 
alarm  monitoring  service  constitutes  the 
provision  of  such  service  and  sought 
comment  on  whether,  among  other 
things,  billing  and  collection,  sales 
agency,  marketing  and/or  various 
compensation  arrangements,  either 
individually  or  collectively,  would 
constitute  the  provision  of  alarm 
monitoring.  We  also  asked  parties  to 
address  any  other  factors  that  may  be 
relevant  in  determining  whether  an 
inciunbent  LEC,  including  a  BOC,  is 
providing  alarm  monitoring  service 
under  section  275. 

ii.  Discussion 

30.  We  conclude,  consistent  with  oiu 
reading  otthe  statutory  definition  of 
alarm  monitoring  service,  that  an 
incumbent  LEC,  including  a  BOC,  is 
engaged  in  the  "provision"  of  alarm 
monitoring  service  if  it  operates  the 
"remote  monitoring  center"  in 
connection  with  the  provision  of  alarm 
monitoring  service  to  end  users.  As 
noted  above,  if  an  incumbent  LEC  is 
merely  providing  the  CPE  and/or  the 
imderlying  transmission  service,  it  is 
not  engaged  in  the  provision  of  alarm 
monitoring  service  under  section  275. 
We  further  find,  consistent  with 
Commission  precedent,  that  the  resale 
of  a  service  constitutes  the  provision  of 
that  service.  We  therefore  affirm  our 
tentative  conclusion  that  the  resale  of 
alarm  monitoring  service  constitutes  the 
provision  of  such  service  imder  section 
275.  We  also  conclude  that  BOC 
performance  of  the  billing  and 
collection  for  a  particular  alarm 
monitoring  company  does  not.  in  itself, 
constitute  the  provision  of  alarm 
monitoring  service  under  section  275(a). 
Indeed.  BOCs  perform  billing  and 
collection  for  many  services  that  they 
themselves  do  not  offer  and,  in  some 
cases,  are  barred  from  offisring. 


31.  We  find  that  BOC  participation  in 
sales  agency,  marketing,  and/or  various 
compensation  arrangements  in 
connection  with  alarm  monitoring 
services  does  not  necessarily  constitute 
the  provision  of  alarm  monitoring  under 
section  275(a).  Whereas  other  provisions 
of  the  Act  explicitly  bar  BOCs  from 
engaging  in  such  activities  in 
connection  with  other  services,  section 
275  does  not,  by  its  terms,  prohibit  a 
BOC  from  acting  as  a  sales  agent  or 
marketing  alarm  monitoring  service.  We 
therefore  reject  AICC's  suggestion  that 
we  should  flatly  prohibit  BOCs  from 
entering  into  arrangements  to  act  as 
sales  agents  on  behalf  of  alarm 
monitoring  service  providers  or  to 
market  on  behalf  of,  or  in  conjunction 
with,  alarm  monitoring  service 
providers. 

32.  We  recognize,  however,  that  there 
may  be  certain  situations  where  a  BOC 
is  not  directly  providing  alarm 
monitoring  service,  but  its  interests  are 
so  intertwined  with  the  interests  of  an 
alarm  monitoring  service  provider  that 
the  BOC  itself  may  be  considered  to  be 
"engagled]  in  the  provision"  of  alarm 
monitoring  in  contravention  of  section 
275(a).  We  conclude  therefore  that  we 
will  examine  sales  agency  and 
marketing  arrangements  between  a  BOC 
and  an  alarm  monitoring  company  on  a 
case-by-case  basis  to  determine  whether 
they  constitute  the  "provision"  of  alarm 
monitoring  service.  In  evaluating  such 
arrangements,  we  will  take  into  account 
a  variety  of  factors  including  whether 
the  terms  and  conditions  of  the  sales 
agency  and  marketing  arrangement  are 
made  available  to  other  alarm 
monitoring  companies  on  a 
nondiscriminatory  basis. 

33.  In  addition,  we  will  also  consider 
how  the  BOC  is  being  compensated  for 
its  services.  For  example,  if  a  BOC, 
acting  as  a  sales  agent  or  otherwise 
marketing  the  services  of  a  particular 
alarm  monitoring  service  provider,  has 
a  financial  stake  in  the  commercial 
success  of  that  provider,  such 
involvement  with  the  alarm  monitoring 
company  may  constitute  the 
"provision"  of  alarm  monitoring 
service.  Such  a  BOC  may  be  unlawfully 
providing  alarm  monitoring  services  if 
its  compensation  for  marketing  such 
services  is  based  on  the  net  revenues  of 
an  alarm  monitoring  service  provider  to 
which  the  BOC  furnishes  such 
marketing  services.  In  that 
circumstance,  a  BOC's  compensation 
would  not  be  tied  to  its  performance  in 
marketing  the  unaffiliated  firm's  service, 
but  rather  would  depend  on  the 
unaffiliated  firm's  performance  in 
offering  alarm  monitoring  service.  We 
find  that  this  approach  to  evaluating 
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sales  agency  and  marketing 
arrangements  will  preserve  the  strength 
of  the  five-year  restriction  on  BOC  entry 
into  the  alarm  monitoring  services 
market  and  the  associated  protections  to 
nonaffiliated  alarm  monitoring 
providers. 

34.  Some  parties  have  noted  that  the 
question  of  what  constitutes  "engag[ing] 
in  the  provision"  of  alarm  monitoring 
service  under  section  275(a)  is  at  issue 
in  the  context  of  Southwestern  Bell 
Telephone  Company's  (SWBT) 
comparably  efficient  interconnection 
(CEI)  plan  to  provide  "security 
services."  The  lawfulness  of  SWBT's 
security  services  is  a  fact-specific 
determination  that  is  outside  the  scope 
of  this  rulemaking.  We  will  not  address, 
therefore,  any  comments  filed  in  this 
proceeding  that  address  the  merits  of 
SWBT's  CEI  plan.  The  SWBT  CEI  plan 
proceeding,  however,  will  be  resolved 
consistent  with  the  policies  adopted  in 
this  Order. 

35.  Finally,  we  reject  BellSouth's 
contention  that  section  275(a)(2)  permits 
non-grandfathered  BOCs  to  engage  in 
the  provision  of  alarm  monitoring  to  the 
extent  that  they  do  not  obtain  an  "equity 
interest  in"  or  "financial  control  of  an 
alarm  monitoring  service  provider.  We 
find  that  section  275(a)(2)  pertains 
exclusively  to  alarm  monitoring 
activities  by  a  grandfathered  BOC  and, 
therefore,  has  no  applicability  to  non- 
grandfathered  BOCs. 

IV.  Existing  Alarm  Monitoring  Service 
Providers 

A.  Background 

36.  Section  275(a)(1)  generally 
prohibits  the  BOCs  horn  engaging  in  the 
provision  of  alarm  monitoring  services 
until  February  8,  2001.  Section  275(a)(2) 
allows  BOCs  that  were  providing  alarm 
monitoring  services  as  of  November  30, 
1995,  to  continue  to  do  so,  but  provides 
that  "[s]uch  Bell  operating  company  or 
affiliate  may  not  acquire  any  equity 
interest  in,  or  obtain  financial  control  of, 
any  unaffiliated  alarm  monitoring 
service  entity  after  November  30,  1995, 
and  imtil  5  years  after  the  date  of 
enactment  of  the  Telecommunications 
Act  of  1996,  except  that  this  sentence 
shall  not  prohibit  an  exchange  of 
customers  for  the  customers  of  an 
unaffiliated  alarm  monitoring  service 
entity."  The  A/PflM  sought  comment  on 
whether  regulations  are  needed  to 
define  further  the  terms  of  section 
275(a)(2)  and,  in  particular,  on  what  is 
meant  by  the  terms  "equity  interest" 
and  "financial  control."  It  also  sought 
comment  on  the  conditions  under 
which  an  "exchange  of  customers"  is 
permitted  by  the  Act. 


B.  Discussion 

37.  We  conclude  that  regulations 
further  interpreting  the  terms  of  section 
275(a)(2)  are  not  needed  at  this  time. 
Both  Ameritech  and  AICC  offer  differing 
interpretations  of  these  terms  and 
disagree  on  the  applicability  of  section 
275  in  the  context  of  a  specific  factual 
situation.  These  circumstances  have  led 
us  to  conclude  that  the  scope  of  section 
275(a)(2)  is  better  addressed  on  a  case- 
by-case  basis  where  the  Commission  is 
able  to  consider  all  of  the  facts  that  may 
apply  to  a  particular  transaction. 

V.  Nondiscrimination  Spfeguards 

A.  Background 

38.  Section  275(b)(1)  requires  an 
inciunbent  LEC  engaged  in  the 
provision  of  alarm  monitoring  services 
to  "provide  nonaffiliated  entities,  upon 
reasonable  request,  with  the  network 
services  it  provides  to  its  own  alarm 
monitoring  operations,  on 
nondiscriminatory  terms  and 
conditions."  Prior  to  the  Act,  alarm 
monitoring  services  were  regulated  as 
enhanced  services  and  were  subject  to 
the  nondiscrimination  requirements 
established  under  the  Commission's 
Computer  Hand  Computer  HI  regimes. 
Under  Computer  HI  and  Open  Network 
Architecture,  BOCs  have  been  permitted 
to  provide  enhanced  services  on  an 
integrated  basis.  Moreover,  BOCs  have 
been  required  to  provide  at  tariffed  rates 
nondiscriminatory  interconnection  to 
unbundled  network  elements  used  to 
provide  enhanced  services. 

39.  We  noted  in  the  NPRM  that 
sections  201  and  202  of  the 
Communications  Act  already  place 
significant  nondiscrimination 
obligations  on  common  carriers.  We 
concluded  that  the  Computer  ID 
nondiscrimination  provisions  continue 
to  apply  to  the  extent  they  are  not 
inconsistent  with  the  nondiscrimination 
requirements  of  section  275(b)(1).  We 
sought  conunent  on  whether  the 
existing  nondiscrimination  and  network 
unbundling  rules  in  Computer  m,  as 
they  apply  to  BOC  provision  of  alarm 
monitoring  service,  are  consistent  with 
the  requirements  of  section  275  and 
whether  they  should  be  applied  to  all 
incumbent  LECs  for  the  provision  of 
alarm  monitoring.  We  also  sought 
conunent  on  whether  and  what  types  of 
specific  regulations  are  necessary  to 
implement  section  275(b)(1),  to  the 
extent  that  parties  argue  that  the 
nondiscrimination  provisions  of 
Computer  HI  and  ONA  are  inconsistent 
or  should  not  be  applied. 


B.  Discussion 

40.  Meaning  of  Section  275(b)(1).  We 
conclude  that  no  rules  are  necessary  to 
implement  section  275(b)(1),  based  on 
the  record  before  us;  we  will  reconsider 
this  decision  if  circumstances  warrant. 

41.  As  noted  above,  section  275(b)(1) 
obligates  an  incumbent  LEC  to  provide 
nonaffiliated  entities  the  same  network 
services  it  provides  to  its  own  alarm 
monitoring  operations  on 
nondiscriminatory  terms  and 
conditions.  We  find  that  this 
nondiscrimination  requirement  does  not 
require  an  incumbent  LEC  to  provide 
network  services  that  the  LEC  does  not 
use  in  its  own  alarm  monitoring 
operations.  In  addition,  we  agree  with 

U  S  WEST  that,  if  an  incumbent  LEC  is 
not  providing  alarm  monitoring 
services,  it  is  not  subject  to  the 
nondiscrimination  requirement  of 
section  275(b)(1). 

42.  We  also  conclude  that  the 
nondiscrimination  requirement  of 
section  275(b)(1)  is  independent  of  the 
nondiscrimination  requirement  of 
section  202(a).  Section  275(b)(1) 
requires  incumbent  LECs  to  provide 
nonaffiliated  entities,  upon  reasonable 
request,  "network  services  •  *  *  on 
nondiscriminatory  terms  and 
conditions."  Section  202(a)  prohibits 
"any  unjust  and  unreasonable 
discrimination  *   *   * ,  or  *   *   *  any 
undue  or  unreasonable  preference  or 
advantage"  by  common  carriers. 
Because  the  section  275(b)(1) 
nondiscrimination  bar,  unlike  that  of 
section  202(a),  is  not  qualified  by  the 
terms  "unjust  and  unreasonable,"  we 
conclude  that  Congress  intended  a  more 
stringent  standard  in  section  275(b)(1). 

43.  We  interpret  the  term  "networii 
services"  to  include  all 
telecommunications  services  used  by  an 
incumbent  LEC  in  its  provision  of  alarm 
monitoring  service.  We  do  not  find  that 
this  section  requires  incumbent  LECs  to 
provide  information  services  or  other 
services  that  use  LEC  facilities  or 
features  not  part  of  the  LECs'  bottleneck 
network  because  there  is  little  danger  of 
discrimination  in  the  provision  of  such 
services.  We  also  decline  to  interpret  the 
term  "network  services"  as  we  do  the 
term  "network  elements,"  to  include 
"features,  functionalities  and 
capabilities  available  through  those 
services,"  as  AICC  suggests.  Our 
definition  of  "network  elements"  is 
based  on  the  statutory  definition  of  that 
term,  and  we  find  no  basis  in  section 
275  or  elsewhere  in  the  Act  for  the 
definition  of  "network  services" 
advocated  by- AICC. 

44.  Computer  m/ONA  Requirements 
and  Section  275(b)(1).  We  also  conclude 
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that  the  Computer  M/ONA  requirements 
are  consistent  with  the  requirements  of 
section  275(b)(1).  We  affirm  our 
conclusion,  therefore,  that  the  Computer 
m/ONA  reqiiirements  continue  to 
govern  the  BOCs'  provision  of  alarm 
monitoring  services.  In  addition,  we 
find  that  the  nondiscrimination 
requirements  of  section  275(b)(1)  apply 
to  the  BOCs'  provision  of  both 
intraLATA  and  interLATA  alarm 
monitoring  services,  as  well  as  other 
inciunbent  LECs'  provision  of  alarm 
monitoring  services.  The  parties  have 
not  indicated  that  there  is  any 
inconsistency  between  the 
nondiscrimination  requirements  of 
Computer  IE/ON  A  and  section 
275(b)(1).  Section  275(b)(1),  moreover, 
does  not  repeal  or  otherwise  affect  the 
Computer  III/ONA  requirements.  We 
will  consider  in  the  Conunission's 
Computer  in  Further  Remand 
proceeding  whether  the  Computer  M/ 
ONA  requirements  need  to  be  revised  or 
eliminated.  For  the  same  reason,  we  also 
decline  to  extend  the  Computer  m/ONA 
requirements  to  all  incumbent  LECs,  as 
recommended  by  AT&T. 

VI.  Procedural  Matters 

A.  Final  Regulatory  Flexibility 
Certification 

45.  The  Commission  certified  in  the 
NPRM  that  the  conclusions  it  proposed 
to  adopt  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
proposed  conclusions  did  not  pertain  to 
small  entities.  No  conunents  were 
received  in  response  to  the 
Commission's  request  for  comment  on 
its  certification.  For  the  reasons  stated 
below,  we  certify  that  the  conclusions 
adopted  herein  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaU  entities. 
This  certification  conforms  to  the 
Regulatory  FlexibiHty  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA). 

46.  The  RFA  provides  that  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act  The 
Small  Business  Act  defines  a  "small 
business  concern"  as  one  that  is 
independently  o%vned  and  operated;  is 
not  dominant  in  its  field  of  operation; 
and  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  SBA  has  not 
developed  a  definition  of  "small 
incumbent  LECs."  The  closest 
applicable  definition  undec  SBA  rules  is 
for  Standard  Industrial  Classification 
(SIC)  code  4813  (Telephone 


Communications,  Except 
Radiotelephone).  The  SBA  has 
prescribed  the  size  standard  for  a  "small 
business  concern"  under  SIC  code  4813 
as  1.500  or  fewer  employees. 

47.  Many  of  the  conclusions  adopted 
in  this  Order  apply  only  to  the  BOCs 
which,  because  they  are  large 
corporations  that  are  dominant  in  their 
field  of  operation  and  have  more  than 
1,500  employees,  do  not  iaW  within  the 
SBA's  definition  of  a  "small  business 
concern."  Some  of  the  conclusions 
adopted  in  this  Order  apply,  however, 
to  all  incumbent  LECs.  Some  of  these 
incumbent  LECs  may  have  fewer  than 
1,500  employees  and  thus  meet  the 
SBA's  size  standard  to  be  considered 
"small."  Because  such  inciunbent  LECs, 
however,  are  either  dominant  in  their 
field  of  operations  or  are  not 
independenUy  owned  and  operated, 
consistent  with  our  prior  practice,  they 
are  excluded  from  the  definition  of 
"small  entity"  and  "small  business 
concern."  Accordingly,  our  use  of  the 
terms  "small  entities"  and  "small 
businesses"  does  not  encompass  small 
incumbent  LECs.  Out  of  an  abundance 
of  caution,  however,  for  regulatory 
flexibility  purposes,  we  will  consider 
small  inciunbent  LECs  within  this 
certification  and  use  the  term  "small 
inciunbent  LECs"  to  refer  to  any 
incumbent  LECs  that  arguably  might  be 
defined  by  SBA  as  "small  business 
concerns." 

48.  The  Commission  adopts  the 
conclusions  in  this  Order  to  ensure  the 
prompt  implementation  of  section  275 
of  the  Act.  which  addresses  the 
provision  of  alarm  monitoring  services 
by  BOCs  and  other  incumbent  LECs.  We 
certify  that  although  there  may  be  a 
substantial  number  of  small  incumbent 
LECs  affected  by  the  decisions  adopted 
herein,  the  conclusions  we  adopt  in  this 
Order  will  not  have  a  significant 
economic  impact  on  those  affected 
small  incumbent  LECs.  First,  section 
275(a)  applies  only  to  Bell  Gyrating 
Companies,  prohibiting  them,  with 
certain  exceptions,  from  providing 
alarm  monitoring  service  until  February 
8,  2001.  Thus,  in  clarifying  the 
definition  of  "alarm  monitoring  service" 
and  the  manner  in  which  we  will  apply 
the  nondiscrimination  provisions  of 
section  275(b)(1),  this  Order  has  no 
significant  economic  impact  on  small 
incumbent  LECs.  Second,  we  have  not 
adopted  additional  rules  governing  the 
nondiscrimination  requirements  of 
section  275(b).  which  applies  to  all 
incumbent  LECs;  therefore,  there  is  no 
change  in  the  status  quo  as  to  the 
regulation  of  inciunbent  LECs  in  this 
regard. 


49.  Third,  our  conclusion  that  section 
275(b)(1)  imposes  a  more  stringent 
standard  for  determining  whether 
discrimination  is  unlawfiil  than  that 
which  already  exists  under  sections  201 
and  202  and  applies  to  all  incumbent 
LECs,  will  not  have  a  significant 
economic  impact  on  small  inciunbent 
LECs.  Incumbent  LECs,  including  small 
incumbent  LECs.  are  subject  to  pre- 
existing nondiscrimination 
requirements  under  the  Act  and  state 
law  and  therefore  already  are  required 
to  respond  to  complaints  of 
discriminatory  behavior  or  more  strictiy 
limit  their  participation  in 
discriminatory  activities.  We  therefore 
find  that  the  impact  of  the  Order  on 
incumbent  LECs,  including  small 
incumbent  LECs.of  the  more  stringent 
standard  of  section  275(b)(1)  will  be  de 
minimis. 

50.  Finally,  our  decision  not  to  extend 
the  Computer  m/ONA 
nondiscrimination  requirements  to  all 
incumbent  LECs  providing  intraLATA 
alarm  monitoring  services,  as  noted  in 
Section  V.  will  prevent  any  significant 
economic  impact  on  incumbent  LECs, 
particularly  small  incumbent  LECs,  by 
sparing  them  the  regulatory  burdens  and 
economic  impact  of  complying  with 
those  additional  rules. 

51.  For  all  of  these  reasons,  we  certify 
purauant  to  section  605(b)  of  the  RFA 
that  the  conclusions  adopted  in  this 
Order  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Commission  shall  provide  a  copy  of  this 
certification  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA,  and  include  it  in 
the  report  to  Congress  pursuant  to  the 
SBREFA.  A  copy  of  this  certification 
will  also  be  published  in  the  Federal 
Register. 

B.  Final  Paperwork  Reduction  Analysis 

52.  As  required  by  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  the  NPRM  invited  the  general  public 
and  the  OMB  to  comment  on  the 
Commission's  proposed  changes  to  its 
information  collection  requirements. 
Specifically,  the  Commission  proposed 
to  extend  various  reporting 
requirements,  which  apply  to  the  BOCs 
under  Computer  m,  to  all  incumbent 
LECs  pursuant  to  section  275(b)(1).  The 
OMB,  in  approving  the  proposed 
changes  in  accordance  with  the 
Paperwork  Reduction  Act, 
"encourage[d)  the  [Commission]  to 
investigate  the  potential  for  sunsetting 
these  requirements  as  competition  and 
other  factors  allow."  In  this  Order,  the 
Commission  adopts  none  of  the  changes 
to  our  information  collection 
requirements  proposed  in  the  NPRM. 


We  therefore  need  not  address  the 
OMB'^  comment,  although  we  note  that 
our  decision  is  consistent  with  the 
OMB's  recommendation. 

Vn.  Ordering  Clauses 

53.  Accordingly,  It  is  ordered  that 
pursuant  to  sections  1,  2,  4,  201-202, 
275,  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  151, 
152,  154,  201-202,  275,  and  303(r),  the 
Report  and  Order  is  Adopted,  and  the 
requirements  contained  herein  will 
become  effective  May  5,  1997. 

54.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Report  and  Order,  including  the  final 
regulatory  flexibilify  certification,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  paragraph  605(b)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq. 

Federal  Communications  Commission. 
Wiiliam  F.  Caton, 
Acting  Secretary. 

Note:  This  attachment  will  oot  appear  in 
the  Code  of  Federal  Regulations. 

Attachment — List  of  Commentera  in  CC 
Docket  No.  96-152 

Alarm  Detection  Systems,  Inc. 

Alarm  Industry  Communications  Committee 

(AICC) 
Alert  Holdings  Group.  Inc. 
Ameritech 

Association  of  Directory  Publishers 
Association  of  Telemessaging  Services 

International 
AT*T  Corporation  (AT&T) 
Atlas  Security  Service,  Inc. 
Bell  Atlantic  Telephone  Companies  (Bell 

AUantic) 
BellSouth  Corporation  (BellSouth) 
Checkpoint  Ltd. 

Cincinnati  Bell  Telephone  (Cincinnati  Bell) 
Commercial  Instruments  &  Alarm  Systems, 

Inc. 
Commonwealth  Security  Systems.  Inc. 
ElectToSecurity  Corporation 
Entergy  Technology  Holding  Company 
George  Alarm  Company,  Inc. 
Information  Industry  Association 
Joint  Parties 

MCI  Telecommunications  Corporation  (MCI) 
Merchant's  Alarm  Systems 
Midwest  Alarm  Company,  Inc. 
Morse  Signal  Devices 
New  York  State  Department  of  PubUc  Service 

(New  York  Commission) 
Newspaper  Association  of  America 
NSS  National  Security  Service 
NYNEX  Corporation  (NYNEX) 
Pacific  Telesis  Group  (PacTel) 
Peak  Alarm  Company,  Inc. 
People  of  the  State  of  Califbrnia/Califoniia 

PUC  (California  Commission) 
Per  Mar  Security  Services 
Post  Alarm  Systems 
Rodriguez,  Francisco 
Safe  Systems 
Safeguard  Alarms,  Inc. 
SBC  Communications,  Inc.  (SBC) 


SDA  Security  Systems,  Inc. 

Security  Systems  by  Hammond,  Inc. 

Sentry  Alarm  Systems  of  America,  Inc. 

Sentry  Protective  Systems 

Smith  Alarm  Systems 

Superior  Monitoring  Service,  Inc. 

SVI  Systems,  Inc. 

Time  Warner  Cable 

United  States  Telephone  Association  (USTA) 

U  S  WEST,  Inc.  (U  S  WEST) 

Valley  Buiglar  &  Fire  Alarm  Co.,  Inc. 

Vector  Security 

Voice-Tel 

Wayne  Alarm  Systems 

Yellow  Pages  Publishers  Association 
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The  Wireless  Communications  Service 
r'WCS");  Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rules  which  were 
published  Monday,  March  3, 1997  (62 
FR  9636).  The  rules  contain  the 
licensing  procedures  and  technical 
standards  for  the  Wireless 
Communications  Service  ("WCS"). 
EFFECTIVE  DATE:  March  21, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Roland  or  Matthew  Moses,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0660. 

SUPPI.EMB4TARY  INFORMATKM:    <'j 

Background 

The  final  regulation  that  is  the  subject 
of  this  correction  designated  the 
information  required  to  be  disclosed  on 
applications  in  the  WCS  for  a  radio 
station  authorization  or  for  consent  to 
assignment  or  transfer  of  control, 
including-applications  filed  on  FCC 
Forms  175  and  600. 

Need  Cor  Correction 

As  published,  the  final  rules  contains 
an  inadvertent  omissionin  the  text 
which  is  in  need  of  correction. 

Correction  of  Publication 

Accordingly,  in  FR  Doc.  97-5128 
published  on  March  3, 1997  (62  FR 
9636),  make  the  following  correction. 
On  page  9669,  in  column  2,  the  first 
sentence  of  paragraph  (a)(1)  is  corrected 
to  read  as  follows: 

%2TJ907    [Corrected] 

(a)*  •  * 

(1)  A  list  of  its  subsidiaries,  if  any. 
Subsidiary  means  any  FCC-regulated 


business  five  per  cent  or  more  of  whose 
stock,  warrants,  options  or  debt 
securities  are  owned  by  the  applicant  or 
an  officer,  director,  stockholder  or  key 
management  personnel  of  the  applicant. 
This  list  must  include  a  description  of 
each  subsidiary's  principal  business  and 
a  description  of  each  subsidiary's 
relationship  to  the  appticant.  •  •  • 

Federal  Communications  Commission 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-8482  Filed  4-3-97;  8:45  am) 

BUJNQ  COOC  a712-01-P 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  235 

[DFARSCaee9fr-O0281 

Defense  Federal  Acquisition 
Regulation  Supplement;  Streamlined 
Research  and  Devalopment  Clause 
Lists 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

summary:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  authorize. continued  use  of 
streamlined  research  and  development 
solicitation  and  contracting  procedures 
at  the  contracting  activities,  that 
participated  in  the  test  of  such 
procedures. 

EFFECTIVE  DATE:  April  4, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Defense  Acquisition  Regulations 
Council,  Attn:  Mr.  Michael  Pelkey, 
PDUSD  (A&T)  DP  (DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0131; 
tele&x  number  (703)  602-0350.  Please 
cite  DFARS  Case  96-D028  in  all 
correspondence  related  to  this  issue. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  18, 1994,  the  Director  of 
Defense  Procurement  authorized  a  test 
of  streamlined  research  and 
development  contracting  procedures  for 
complex,  detailed  requirements  for 
which  the  Broad  Agency 
Announcement  process  is 
inappropriate.  This  rule  will  permit  the 
contracting  activities  that  participated 
in  the  test  to  continue  to  use  the 
streamlined  procedures  pending 
development  and  publication  of 
permanent  procedures. 
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B.  Regulatory  Flexibility  Xct 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577. 
and  publication  for  public  coounent  is 
not  required.  However,  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  96- 
D028  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
impose  any  new  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Put  235 

Government  procurement. 
Michele  P.  Pstenon, 
Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  235  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  235  continues  to  read  as  follows: 

AHtiMrity:  41  U.S.C  421  and  48  CFR 
Chapter  1. 

PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

1235.7001  [AnMndwq 

2.  Section  235.7001  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (a)  and  (b),  respectively. 

3.  Section  235.7002  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  and  paragraphs  (b)  and 
(d)  to  read  as  follows: 

1235.7002  AppNcabillty. 

(a)  The  following  contracting  oCBces 
have  been  approved  by  the  Director  of 
Defense  Procurement  for  participation 
in  the  test  and  may  use  the  procedures 
of  this  sub[>art  pending  implementation 
of  permanent  procedures. 

•        •        •        •        • 

(b)  Consider  using  the  procedures  in 
this  subpart  when  the  acquisition  will 
result  in  a  cost-reimbursement  type 
contract  that  is  valued  at  S10,000,000  or 
less  and  meets  the  criteria  for  research 
and  development  as  defined  in  235.001 
and  FAR  35.001.  The  procedures  in  this 
subpart  shall  not  be  used  for — 

(1)  Contracts  to  be  performed  outside 
of  the  United  States  and  Puerto  Rico: 

(2)  Contracts  denominated  in  other 
than  U.S.  dollars;  or 

(3)  Acquisitions  using  simplified 
acquisition  procedures. 


(d)  Regardless  of  whether  or  not  the 
RDSS  is  used,  the  contracting  officer 
may  use  the  research  and  development 
streamlined  contracting  format  at 
235.7006  for  any  acquisition  that  meets 
the  criteria  in  235.7002(b). 

§  236.7003    (Removed  and  Reserved] 

4.  Section  235.7003  is  removed  and 
reserved. 

5.  Section  235.7005  is  amended  by 
revising  the  section  heading  and  the 
introductory  text  to  read  as  follows: 

$235.7005    The  research  and  deveiopment 
streamlined  contract  (ROSC). 

The  RDSC  is  the  streamlined  contract 
that  results  bota  the  use  of  the  RDSS  or 
other  solicitation  procedures  that  meet 
the  criteria  for  use  of  the  RDSS.  Include 
the  following  in  RDSCs: 
•        •        •        •        • 

6.  Section  235.7006  is  revised  to  read 
as  follows: 

$235.7006    The  research  and  development 
streamlined  contracting  format 

(a)  The  clauses  and  provisions 
piescribed  in  the  exhibit  to  paragraph 
(d)  of  this  section  are  mandatory  unless 
they  are  marked  with  an  asterisk.  Terms, 
clauses  and  provisions  marked  with  an 
asterisk  are  for  use  as  appropriate  as 
prescribed  elsewhere  in  FAR  and 
DFARS.  List  in  the  solicitation 
published  in  the  Commerce  Business 
Daily  (see  paragraph  (d)(A.l)(v)  of  this 
section)  the  numbers  of  any  asterisked 
terms,  clauses,  and  provisions  that 
apply  to  the  acquisition,  and  the  text  of 
any  special  provisions,  instructions,  or 
notices  that  are  approved  for  use  in  the 
solicitation. 

(b)  At  the  time  of  contract  award  to 
educational  or  nonprofit  institutions, 
delete  those  clauses  and  provisions  that 
do  not  apply  to  such  institutions,  and, 
as  necessary,  replace  with  the 
appropriate  alternatives.  For  example, 
FAR  52.203-10  will  be  included  in  all 
solicitations,  but  deleted  in  awards  to 
educational  institutions. 

(c)  The  use  of  FAR  and  DFARS 
provisions  and  clauses,  and 
nonstandard  provisions  and  clauses 
approved  for  agency  use,  that  are  not  in 
the  research  and  development 
streamlined  contract  format  provided  by 
the  Exhibit  in  this  section,  shall  be 
approved  in  accordance  with  agency 
procedures. 

(d)  The  research  and  development 
streamlined  contract  format  is  set  forth 
in  the  following  exhibit: 


Exhibit — Research  and  Development 
Streamlined  Contract  Format 

PaH  I— The  Schedule 

Section  A,  Solicitation/Contract  Form 

(A.l)  Research  and  development 
streamlined  solicitation  (RDSS).  Include  the 
following  in  the  RDSS: 

(i)  Solicitation  number, 

(ii)  A  statement  that  award  will  be  made 
in  accordance  with  DFARS  Subpart  235.70, 
Research  and  Development  Streamlined 
Contracting  Procedures; 

(iii)  A  statement  as  to  whether  the  ROSS 
includes  a  supplemental  package; 

(iv)  Instructions  for  obtaining  any 
supplemental  package,  including  use  of 
Electronic  Bulletin  Boards,  as  appropriate; 

(v)  A  statement  that  all  of  the  mandatory 
terms,  clauses,  and  provisions,  and  certain 
asterisked  terms,  clauses,  and  provisions  in 
DFARS  235.7006  are  incorporated  by 
reference.  This  statement  must  list  the 
asterisked  terms,  clauses,  and  provisions  that 
apply,  (for  example:  "All  of  the  mandatory 
terms,  clauses,  and  provisions  at  DFARS 
235.7006,  Research  and  development 
streamlined  contract  format,  and  the 
following  items  listed  therein  for  use  as 
applicable  are  incorporated  by  reference:  B.4, 
B.5,  C.1,  E.3. 1.80.")  Additions  to  and 
deletions  from  the  clauses  and  provisions 
listed  in  the  standard  format,  and  data 
required  to  be  inserted  in  blanks  in  clauses 
or  solicitation  provisions,  when  known  at  the 
time  the  solicitation  is  published,  must  be 
clearly  annotated  in  the  RDSS; 

(vi)  A  statement  that  the  clauses  and 
provisions  are  those  in  effect  through  FAC 

.  DAC ,  and  Departmental  Letter 

No. : 


(vii)  A  statement  that  the  standard 
evaluation  factors  at  Section  M  of  this 
subpart  apply,  or,  if  they  do  not  apply,  the 
appUcable  evaluation  factors.  If  the  standard 
evaluation  hctors  are  modified  in  any  way, 
the  modifications  must  be  clearly  expressed 
so  that  the  result  is  unambiguous.  Additions 
to  and  deletions  from  Section  M  must  be 
clearly  annotated  in  the  RDSS; 

(viii)  Identification  of  data  requirements  by 
including  either 

(A)  A  stimmary  of  the  data  requirements 
that  identifies  all  deliverable  data  items,  and 
specifies  number  of  copies  and  frequency  of 
delivery;  or 

(B)  A  notice  that  DD  Form  1423,  Contract 
Data  Requirements  List,  is  included  in  the 
supplemental  package; 

(ix)  Type  of  cost  contract  contemplated; 

(x)  Estimated  period  of  performance; 

(xi)  Notice  of  prepropoul  conference,  if 
appUcable.  with  location,  date,  and  time; 

(xii)  Notice  of  snuiU  business  or  other  set- 
aside,  if  applicable; 

(xiii)  Notice  of  place,  date,  and  time 
technical  and  cost  proposals  are  due; 

(xiv)  Number  of  copies  of  technical  and 
cost  proposals  required; 

(xv)  Proposal  page  limitations; 

(xvi)  Whether  multiple  awards  are 
contemplated; 

(xvii)  Name,  address,  and  telephone 
number  of  contracting  officer 

(xviii)  Any  applicable  Commerce  Business 
Daily  numbered  notes; 


(xix)  Statement  that  a  DD  Form  254, 
Contract  Security  Classification 
Specification,  will  be  included  in  the 
supplemental  package,  if  appropriate; 

(xx)  The  statement  of  work,  or  a  statement 
that  the  statement  of  work  is  in  the 
supplemental  package;  and 

(xxi)  The  applicable  Standard  Industrial 
Classification  (SIC)  code  and  small  business 
size  standard. 

(A.2)  Research  and  development 
streamlined  contract  (RDSC).  Use  either 
Standard  Form  (SF)  33,  Solicitation,  Offer 
and  Award,  or  SF  26,  Award/Contract. 

Section  B,  Supplies  or  Services  and  Prices/ 
Costs 

(Use  appropriate  CLIN  structure.  Include 
item  descriptions.) 

(B.  1 )  Type  of  Contract. 

This  is  a Contract. 

*(B.2)  Estimated  Cost.  (Use  when  no  fee 
will  be  paid) 

The  total  estimated  cost  for  this  contract  is 
$ 

The  total  estimated  cost  for  this  contract  is 


•(B.3)  Cost-Plus-Fixed-Fee.  (Applicable  to 
fee-bearing  contracts) 

The  total  estimated  cost  for  this  contract 
$ 

The  total  fixed  fee  for  this  contract  is  S 


*(B.4)  Award  Fee.  (Applicable  to  award 
fee-type  contracts) 

In  addition  to  the  fee  set  forth  elsewhere 
in  the  contract,  the  Contractor  may  earn  an 

award  fee  up  to  S on  the  basis  of 

performance  during  the  performance  periods, 
and  in  the  amount  specified  in  the  award  fee 
plan. 

(i)  Monitoring  of  performance.  The 
contractor's  performance  will  be  monitored 
continually  by  the  Award  Fee  Review  Board. 

(ii)  Award  fee  plan.  This  plan  provides 
necessary  administrative  information, 
including  the  evaluation  criteria  and 
schedule,  for  the  purpose  of  implementing 
the  award  fee  provision.  Upon  contract 
award,  the  Contractor  will  be  provided  the 
award  fiee  plan  subject  to  any  withholding 

authorized  by  the (insert 

appropriate  contracting  official). 

(iii)  Modification  of  award  fee  plan.  Before 
the  start  of  an  evaluation  period,  the 
Government  may  unilaterally — 

(A)  Modify  the  award  fee  performance 
evaluation  criteria  and  areas  appUcable  to  the 
evaluation  period;  and 

(B)  Redistribute  the  remaining  award  fee 
dollars  among  the  remaining  periods.  The 
Contracting  Officer  will  notify  the  Contractor 
in  writing  of  the  chtoges  and  modify  the 
award  fee  plan  accordingly. 

(iv)  The  following  standards  of 
performance  shall  be  used  in  determining 
whether  and  to  what  extent  the  Contractor 
has  earned  or  may  be  entitied  to  receive  any 
award  fee; 

(A)  Excellent  performance:  Contractor 
performance  of  virtually  all  contract  task 
requirements  is  uniformly  well  above 
standard  and  exceeds  the  standard  by  a 
substantial  margin  in  numerous  significant 
tangible  or  intangible  benefits  to  the 
Government  (i.e.,  improved  quality, 
responsiveness,  increased  timeliness,  or 


generaUy  enhanced  effectiveness  of 
operations).  There  are  few  areas  for 
improvement;  these  areas  are  aU  minor  there 
are  no  reciuring  problems;  and  management 
has  initiated  elective  corrective  action 
whenever  needed. 

(B)  Very  good  jjerformance:  The 
contractor's  performance  of  most  contract 
task  requirements  is  uniformly  well  above 
standard  and  exceeds  the  standard  in  many 
significant  areas.  Although  some  areas  may 
require  improvements  these  are  minor  and 
are  more  than  offeet  by  better  performance  in 
other  areas.  Few,  if  any,  recurring 
deficiencies  have  been  noted  in  die 
Contractor's  f>erformance  and  the  contractor 
has  demonstrated/taken  satisfectoiy 
corrective  action.  Innovative  management 
actions  have  resulted  intangible  or  intangible 
benefits  to  the  Government  (i.e.,  improved 
quality,  responsiveness,  increased  quantity, 
increased  timeUness,  or  generally  enhanced 
effectiveness  of  operations). 

(C)  Good  performance:  Contractor's 
performance  of  most  contract  task 
requirements  meets  the  standard,  and  it 
exceeds  the  standard  in  several  significant 
areas.  While  the  remainder  of  the  contractor's 
effort  generally  meets  contract  requirements, 
areas  requiring  improvement  are  more  than 
ofiset  by  better  performance  in  other  areas. 
Management  actions  taken  or  initiated  have 
resulted  in  some  demonstrated  benefits  to  the 
Government  (i.e.,  improved  quality, 
resf>onsiveness,  timeliness,  or  effectiveness 
of  operations). 

(D)  Marginal  performance:  Contractor 
performance  meets  most  contract  standards. 
Although  there  are  areas  of  good  or  better 
performance,  these  are  more  or  less  offset  by 
lower  rated  performance  in  other  areas.  Little 
additional  tangible  benefit  is  observable  due 
to  contractor  effort  or  initiative. 

(E)  Submarginal  performance:  Contractor 
performance  is  below  standard  in  several 
areas.  Contractor  performance  in  accordance 
with  requirements  is  inconsistent  Quality, 
responsiveness,  timeliness,  and/or  economy 
in  many  areas  require  attention  and  action. 
Corrective  actions  have  not  been  taken,  or  are 
ineffective.  Overall  submarginal  fterformance 
shall  not  be  given  award  fee. 

(v)  Maximum  payable  award  fee.  The 
maximum  ptayable  award  fee  in  any 
evaluation  f>eriod  shall  be  determined  based 
on  the  amount  set  forth  in  the  applicable 
contract  line  items  and  a  percentage  based  on 
the  Government's  evaluation  of  the 
Contractor's  performance  as  foUows: 


Pertom«nce 

Percent  of 

maximum 

award  fee 

payatite 

Excellent 

Very  Good 

_%  to  _% 
%to     % 

Good 

%to     % 

Marginal „.~. 

Submarginal  

%to     % 
0% 

This  statement  may  contain  information 
which  may  be  used  to  assist  the  Award  Fee 
Review  Board  in  its  evaluation  of  the 
Contractor's  performance  during  the  period. 

(vii)  Disputes.  The  decision  of  the  Fee 
Determining  Official  on  the  amount  of  award 
fee  wiU  not  be  subject  to  the  "Disputes" 
clause. 

(viii)  Award  fee  payment. 

(A)  As  determined  by  the  Fee  Determining 
Official,  payment  of  any  award  fee  will  not 
be  subject  to  the  "Allowable  Cost  and 
Payment"  and  'Termination  (Cost 
Reimbursement)"  clauses  of  this  contract. 

(B)  The  Contractor  may  submit  vouchers 
for  the  award  fee  immediately  upon  receipt 
of  the  Contracting  Officer's  written  award  fee 
notification. 

*(B.5)  Target  Cost  and  Fee.  (Applicable  to 
incentive  fee-type  contracts.  The  following 
information  shall  be  inserted  into  the 
appropriate  blanks  in  clause  L54.)  The  target 
cost  is  S . 

The  target  fee  is  S_ 


The  minimum  fee  the  contractor  may 
receive  is  S . 

The  maximum  fee  the  contractor  may 
receive  is  S . 

Share  ratio: . 


(vi)  Self-evaluation.  The  Contractor  may 
submit  to  the  Contracting  Officer  within  five 
working  days  after  the  end  of  each  award  fiee 
evaluation  period,  a  brief  written  self- 
evaluation  of  its  performance  for  the  period. 


(Government/Contractor) 

*(B.6]  Payment  of  Fixed  Fee  on  Cost-Plus- 
Fixed-Fee  (Completion)  Contracts.  The  fixed 
fee  shall  be  paid  in  monthly  installments 
based  upon  the  percentage  of  completion  of 
work  as  determined  by  the  Administrative 
Contracting  Officer,  subject  to  the 
vnthholding  provisions  of  the  contract 

•(B.7)  Payment  of  Fixed  Fee  on  Cost-Plus- 
Fixed-Fee  (Term)  Contracts.  (Applicable  to 
cost-plus-fixed-fee  (term)  contracts  when  the 
clause  at  FAR  52.216-6  is  used.)  Pursuant  to 
the  clause  at  FAR  52.216-8,  Fixed  Fee,  and 
subject  to  withholding  provisions  contained 
in  that  clause  or  elsewhere  in  this  contract, 
fixed  fee  shall  be  paid  to  the  Contractor  based 
upon  the  percentage  of  hours  completed  as 
related  to  the  total  hours  set  forth  in  the 
contract  on  each  voucher.  The  Contractor 
shall  certify  to  the  level  of  effort  expended 
during  that  period.  The  Government 
technical  representative  shall  sign  a 
statement  on  the  certificate  that  the  work 
performed  during  the  period  has  been 
performed  satisfectorily. 

*(B.8)  Options.  (AppUcable  to  contracts 
with  options)  The  Government  may  require 
performance  of  the  work  required  by  CLIN 

.  The  Contracting  Officer  shall  provide 

writien  notice  of  intent  to  exercise  this 
option  to  the  Contractor  on  or  before 

.  If  the  Government  exercises  this 

option  by ,  the  Contractor  shall 

perform  at  the  estimated  cost  and  fee,  if 
appUcable,  set  forth  as  foUows: 

Estimated  Cost  S 

OR 

Estimated  Cost  

Fixed  Fee 

Total  

OR 

Estimated  Cost  

Base  Fee  

Maximum  Award 

Fee 

Total  
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OR 

Target  Cost  _...  $ 

N4inimum  Fee  ^..  $ 

Target  Fee S 

Maximum  Fee  _»  $ 

Share  Ratio  .- $ 

Section  C,  Deacriptioo/Specifications/Work 
Statements 

*(Cl)  Claasified  Work  Sutement 
(Applicable  if  Section  C  is  classified.)  The 
description/speciiications/work  statement 

entitieid.  " ,"  classified 

,  dated ,  is 

incorporated  herein  by  reference.  A  copy 
may  be  obtained  &om  the  Contracting 
Officer,  if  a  need-to-know  is  established  and 
appropriate  security  clearance  has  been 
granted. 

*(C2)  Unclassified  Work  SUtement 
(Applicable  if  Section  C  is  unclassified  and 
is  attached  to  the  contract)  The  description/ 
specifications/work  statement  is  included  as 
Attachment . 

*(C.3)  Contractor's  Technical  Proposal. 
(Applicable  if  portions  of  the  Contractor's 
proposal  are  incorporated  by  reference. 
Include  only  those  portions  of  the  proposal 
that  specifically  describe  the  work  to  be 
performed.)  The  Contractor's  proposal 

entitled,  " ,"  pages , 

dated ,  is  incorporated  herein  by 

reference. 

Section  O,  Packing  and  Marking 

(D.l)  Commercial  Packaging. 

Preservation,  packaging,  and  packing  shall 
provide  adequate  protection  against  physical 
itmagft  during  shipment  for  all  deliverable 
Hems  in  accordance  with  standard 
commercial  practices. 

Section  E,  Inspection  and  Acceptance 

(1)  Federal  Acquisition  Regulation  clauses: 
*(E.1)  ~..         52.246-8    Inspection  of  Re- 
search and  De- 
velopment— Cost 
Reimbursement. 

'{JL2)  ....         52.246-8    Inspection  of  Re- 
search and  De- 
velopment— Cost 
Reimbursement 
(Alternate  I). 

*(E.3)  ....  52.246-9    Inspection  of  Re- 

search and  De- 
velopment 
(Short  Form). 

(2)  Defense  Federal  Acquisition  Regulation 
Supplement  clauses. 

*(E.4)  ....  252.246-     Material  Inspec- 

7000        tion  and  Receiv- 
ing Report 

(3)  Other  provisions. 
(E.5)  Inspection  and  Acceptance. 
Inspection  and  acceptance  of  any  and  all 
deliverables  under  this  contract  will  be 


accomplished  by  the  contracting  officer  or  a 
designated  representative. 

Section  F,  Deliveries  or  Performance 

•(F.l)  FAR  52.242-15  Stop  Work  Order- 
Alternate  I. 

(F.2)  Delivery  of  Reports. 

(i)  Ail  data  shall  be  delivered  in 
accordance  with  the  delivery  schedule 
shown  OD  the  Contract  Data  Requirements 
List,  attachments,  or  as  incorporated  by 
reference. 

(ii)  All  reports  and  correspondence 
submitted  under  this  contract  shall  include 
the  contract  number  and  project  number  and 
be  forwarded  prepaid.  A  copy  of  the  letten 
of  transmittal  shall  be  delivered  to  the 
Procuring  Contracting  Officer  (PCO)  and  the 
Administrative  Contracting  Officer  (ACO). 
The  addresses  are  set  forth  on  the  contract 
award  cover  page.  All  other  addre88(es)  and 
code(s]  for  consignee(s)  are  as  set  forth  in  the 
contract  or  incorporated  by  reference. 

*(F.3)  FAR  52.247-55  F.O.B.  Point  of 
Delivery  of  Govemment-Fumished  Property. 

*(F.4]  The  work  under  this  contract  shall 

commence  on and  be 

completed  no  later  than . 


Section  G,  Contract  Administration  Data 

*(G.l)  Contractor  Payment  Address.  (To  be 
filled  in  at  time  of  contract  award.  Applicable 
if  the  Contractor  has  specified  a  payment 
address  other  than  the  address  shown  on  the 
cover  page  of  the  contract.) 

Contractor  Payment  Address: 


0.1) .. 

(L2) ... 
0.3) .. 
CL4).- 
(L$).„ 

ae) ... 

0.7)  ... 


52.252-2 
52.202-1 

(') 

52.203-3 

52.203-5 

52.203-7 

52.203-10 


*(G.2)  Incremental  Funding.  (Applicable  to 
incrementally  funded  contracts.)  This 
contract  is  incrementally  funded  purauant  to 
the  Limitation  of  Funds  clause,  FAR  52.232- 
22.  Funds  are  hereby  obligated  in  the  amount 

of  S and  it  is  estimated  that  they 

are  sufficient  for  contract  (wrformance 
through . 

*(C.3)  Incremental  Funding.  (Applicable  to 
incrementally  funded  contracts.)  This 
contract  is  incrementally  funded  pursuant  to 
the  Limitation  of  Funds  clause,  FAR  52.232- 
22.  Funds  are  hereby  obligated  in  the  amount 

S and  it  is  estimated  that  they  are 

sufficient  for  contract  performance  through 

.  Additional  incremental  ftmHing 

planned,  but  not  obligated,  is: 

(Insert  funding  schedule.) 

*(G.4)  Request  for  Equal  Opportunity 
Preaward  Clearance  of  Subcontracts. 
(Applicable  to  subcontracts  over  SI  million.) 
To  provide  the  Contracting  Officer  with 
adequate  time  to  prticess  the  Contractor's 
request  for  preaward  clearance  of 
subcontracts  as  required  by  FAR  52.222-28, 
the  prime  contractor  shall  request  preaward 
clearance  through  the  Contracting  Officer  at 
least  30  calendar  days  before  the  proposed 
award  date,  unless  the  cognizant  Department 

Clauses  Incorporated  fay  Reference. 
Definitioiu. 

Gratuities. 

Covenant  Against  Contingent  Fees. 

Anti-Kickback  Procedures. 

Price  or  Fee  Adjustment  for  Illegal  or  Improper  Activity. 


of  Labor  Compliance  Office  agrees  to  a 
shorter  time. 

*(C.5)  Contracting  Officer's  Representative. 
(To  be  filled  in  at  time  of  contract  award.) 
The  Contracting  Officer's  representative  for 
this  codtract  is: 


*(G.6)  Invoice  Instructions.  (Insert  invoice 
instructions.) 

(G.7)  Accounting  and  Appropriation  Data 
(Insert  accounting  and  appropriation  data.) 

Section  H,  Special  Contract  Requirements 

(H.1)  Incorporation  of  Section  K  by 
Reference.  Purauant  to  Federal  Acquisition 
Regulation  (FAR)  15.406-l(b),  Section  K  of 
the  solicitation  is  hereby  incorporated  by 
reference. 

'  *(H.2)  Rent-Free  Use  of  Government 
Prpperty.  The  Contractor  may  use  on  a  rent- 
free,  noninterference  basis,  as  necessary  for 
the  performance  of  this  contract,  the 
Government  property  accountable  under 

contract(8) .  The  Contractor  is 

responsible  for  scheduling  the  use  of  all 
property  covered  by  the  above  referenced 
contract(s)  and  the  Government  shall  not  be 
responsible  for  conflicts,  delays,  or 
disruptions  to  any  work  performed  by  the 
Contractor  due  to  use  of  any  or  all  such 
property  under  this  contract  or  any  other 
contracts  under  which  use  of  such  property 
is  authorized. 

*(H.3)  Govemment-Fumished  Propeity. 
The  Government  will  fumish  to  the 
Contractor  for  use  in  the  performance  of  the 
contract  on  a  rent-free  basis  the  Govemment- 
owned  property  listed  in  an  attachment  to 
this  contract,  subject  to  the  provisions  of  the 
Government  Property  Clause  of  the  Contract 
Clauses. 

(H.4)  Scientific/Technical  Information.  If 
not  already  registered,  the  Contractor  is 
encouraged  to  register  for  Defense  Technical 
Information  Center  (DTIC)  service  by 
contacting  the  following: 

Defense  Technical  Information  Center, 
Attn:  Registration  Section  (DTIC-BCS).  8725 
John ).  Kingman  Road,  Suite  0944,  Fort 
Belvoir,  VA  22060-0944.  (703)  767-8273  or 
1-800-CAL-DnC  (225-3842),  menu 
selection  2. 

To  avoid  duplication  of  effort  and  conserve 
scientific  and  technical  resources,  the 
Contractor  is  encouraged  to  search  existing 
sources  in  DTIC  to  determine  the  current 
state  of  the  art  concepts,  studies,  etc 

(H.5)  Reserved. 

*(R6)  (Insert  nonstandard  clause(s) 
approved  in  accordance  with  agency 
procedures,  if  applicable.) 

Part  JT — Contract  Clauses 
Section  I,  Contract  Clauses 
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52.209-6    Protecting  the  Government's  Interest  When  SubcoDtracting  with  Contractors  Debarred,  Suspended,  or 
Proposed  for  Debarment  ■ 
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Integrity  of  Unit  Prices. 

Order  of  Precedence. 

Allowable  Cost  and  Payment  (Modified  in  accordance  with  16.307  as  applicable). 


Convict  Labor.  % 

Equal  Opportunity.  ' 

Affirmative  Action  for  SpeciaT  Disabled  and  Vietnam  Era  Veterans. 

Affirmative  Action  for  Handicapped  Workere. 

Employment  Reports  on  Special  Disabled  Veterans  and  Veterans  of  the  Vietnam  Era. 

Drug-Free  Workplace. 

Restrictions  on  Certain  Foreign  Purchases. 

Authorization  and  Consent — Alternate  1. 

Notice  and  Assistance  Regarding  Patent  and  Copyright  Infringement 

Insurance — Liability  to  Third  Persons. 

Limitation  on  Withholding  of  Payments. 

Assignment  of  Claims. 

Prompt  Payment 

Disputes. 

Protest  After  Award — Alternate  L 

Notice  of  Intent  to  Disallow  Costs. 

Bankruptcy. 

Subcontracts  (Cost-Reimbursement  and  Letter  Contracts)  Alternate  I. 

Comf>etition  in  Subcontracting. 

Commercial  Bill  of  Lading  Notations. 

Excusable  Delays. 

Computer-Generated  Forms. 


Security  Requirements. 

Security  Requirements — Alternate  I  (For  educational  institutions). 

Price  Reduction  for  Defective  Cost  or  Pricing  Data. 

Price  Reduction  for  Defective  Cost  or  Pricing  DataModifications. 

Subcontractor  Cost  or  Pricing  Data. 

Subcontractor  Cost  or  Pricing  Data-Modifications. 

Termination  of  Defined  Bene,fit  Pension  Plans  (Except  educational  institutions). 

Waiver  of  Facilities  Capital  Cost  of  Money  (Except  educational  institutions). 

Reversion  or  Adjustment  of  Plans  for  Postretirement  Benefits  Other  than  Pension  (PRE). 

Fixed  Fee. 

Incentive  Fee.  *  '        .        ' 

Cost  Contract — No  Fee. 

Cost  Contact-No  Fee — Alternate  I. 

Cost-Sharing  Contract-No  Fee. 

Cost-Sharing  Contract-No  Fee — Alternate  L 

Predetermined  Indirect  Cost  Rates  (For  educational  institutions  only). 

Altemate  A  (For  educational  institutions  only). 

Notice  of  Total  Small  Business  Set-Aside. 

Notice  of  Total  Small  Business  Set-Aside — ^Alternate  L 


Limitations  on  Subcontracting. 

Liquidated  Damages-Small  Business  Subcontracting  Plan. 

Notice  to  the  Government  of  Labor  Disputes. 

Payment  for  Overtime  Premiums  (Insert  applicable  information  in  paragraph  (a)). 

Equal  Opportunity  Preaward  Clearance  of  Subcontracts. 

Qean  Air  and  Water. 

Hazardous  Material  Identification  and  Material  Safety  Data. 

Notice  of  Radioactive  Materiab  (Insert  in  paragraph  (a):  21). 

Utilization  of  Indian  Organizations  and  Indian-Owned  Economic  Enterprises. 

Filing  of  Patent  Applications-Classified  Subject  Matter. 

Patent  Rights-Retention  by  the  Contractor  (Short  Form). 

Patent  Rights -Retention  by  the  Contractor  (Long  Form). 

Patent  Rights-Acquisition  by  the  Government 

Taxes — Foreign  Cost-Reimbursement  Contracts. 

State  of  New  Mexico  Gross  Receipts  and  Compensating  Tax  (Insert  applicable  information  in  paragraph 
(c)). 
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Coat  Accounting  Standards  (Except  if  exempted). 

Difclosure  and  Consistency  of  Cost  Accounting  Practices  [Except  if  exempted). 

Administration  of  Cost  Accounting  Standards  (Except  educational  institutions).  ** 

Interest 

Limitation  of  Cost 

Limitation  of  Funds. 

Assignment  of  Claims-Alternate  L  t 

Disputes-Alternate  L 

Protection  of  Government  Buildings.  Equipment  and  Vegetation. 

F.O.B.  Origin-Government  Bills  of  Lading  or  Prepaid  Postage. 

F.O.B.  Origin-Govemment  Bills  of  Lading  or  Indicia  Mail. 

Report  of  Shipment  (REPSHIP). 

Changes — Cost-Reimbursement-Akemate  V. 

Change  Order  Accounting. 

Notification  of  Changes  (30  Calendar  Days). 

Government  Property  (Cost-Reimbursement.  Time-and-Material.  or  Labor-Hour  Contracts). 

Government  Property  (Cost-Reimbursement,  Time-and-Material,  or  Labor-Hour  Contract8)-Alteniate  I 

(For  educational  institutions  and  nonprofit  organizations). 
Government  Property  Furnished  "As  Is". 
Limitation  of  Liability. 
Limitation  of  Liability-High  Value  Items. 
Limitation  of  Liability- High  Value  Items-Alternate  L 
Limitation  of  Liability-Services. 
Preference  for  U.S.-Flag  Air  Carriers. 
Returnable  Cylinder. 

Termination  for  Convenience  of  the  Government  (Educational  and  Other  Nonprofit  Institutions). 
Termination  (Cost-Reimbursement). 
Government  Supply  Sources. 
Contracting  OCBcer's  Representative. 
Special  Prohibition  on  Employment 

Control  of  Government  Personnel  Work  Product. 

Acquisitions  from  Subcontractors  Subject  to  On-Site  Inspection  imder  the  Intermediate-Range  Nuclear 

Forces  (INF)  Treaty. 
Piefarence  for  Certain  Domestic  Commodities. 
Secondary  Arab  Boycott  of  Israel. 


Technical  Data- Withholding  of  Payment 

Validation  of  Restrictive  Markings  on  Technical  Data. 

Supplemental  Cost  Principles. 

Reduction  or  Suspension  of  Contract  Payments  Upon  Finding  of  Fraud. 

Postaward  ConflBrence. 

Transportation  of  Supplies  by  Sea. 

Display  of  DoD  Hotline  Poster. 

Disclosure  of  Information. 

Payment  for  Subline  Items  Not  Separately  Priced. 

Provision  of  Information  to  Cooperative  Agreement  Holdere. 

Pricing  Adjustments. 

Cost  Estimating  System  Requirements. 

Notice  of  Partial  Small  Business  Set-Aside  with  Prefierential  Consideration  for  Small  Disadvantaged 

Business  Concerns. 
Notice  of  Partial  Small  Business  Set-Aside  with  PrefiBrential  Consideration  for  Small  Disadvantaged 

Business  Concerns.  Alternate  L 
Notice  of  Small  Disadvantaged  Business  Set-Aside. 
Notice  of  Small  Disadvantaged  Business  Set-Aside,  Alternate  I. 

Small  Business  and  Small  Disadvantaged  Business  Subcontracting  Plan  (DoD  Contracts).  * 

Small  Business  and  Small  Disadvantaged  Business  Subcontracting  Plan  (Test  Program). 
Incentive  for  Subcontracting  with  Small  Businesses,  Small  Disadvantaged  Businesses.  Historically  Black 

Colleges  and  Universities  and  Minority  Institutions  (.  .  .  To  be  negotiated %). 

Incentive  for  Subcontracting  with  Small  Businesses.  Small  Disadvantaged  Businesses,  Historically  Black 

Colleges  and  Universities  and  Minority  Institutions — ALTERNATE  I  (.  .  .  To  be  negotiated %). 

Notice  of  Evaluation  Preference  for  Small  Disadvantaged  Business  Concerns. 

Hazard  Warning  Labels. 

Safety  Precautions  for  Ammunitions  and  Explosives. 

Change  in  Place  of  Performance — Ammunition  and  Explosives. 

Drug-Free  Work  Force. 

Preference  for  Domestic  Specialty  ^tals. 

Restriction  on  Acquisition  of  Ball  and  Roller  Bearings. 

Foreign  Source  Rmtrictions. 

Reporting  of  Contract  Performance  Outside  the  United  States. 

Waiver  of  United  Kingdom  Levies.  ^ 
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Notice  of  Historically  Black  College  or  University  and  Minority  Institution  Set-Aside. 
Deferred  Delivery  of  Technical  Data  or  Computer  Software. 
Deferred  Ordering  of  Technical  Data  or  Computer  Software. 

Patent — Subcontracts. 

Declaration  of  Technical  Data  Conformity. 

Patents^Reporting  of  Subject  Inventions. 

Advanced  Payment  Pool  (For  educational  institutions  and  nonprofit  organizations). 

Animal  Welfare. 

Submission  of  Commercial  Freight  Bills  for  Audit. 

Application  for  U.S.  Government  Shipping.  Documentation/Instructions. 

MaXerial  Management  and  Accounting  System. 

Reports  of  Government  Property. 

Notification  of  Transportation  of  Supplies  by  Sea. 

Ordering  From  Government  Supply  Sources. 

Prohibition  on  Disposal  of  Toxic  and  Hazardous  Materials. 

Notification  of  Anticipated  Contract  Termination  or  Reduction. 

Printing/Copying  Double-Sided  on  Recycled  Paper. 

Helium  Requirement  Forecast  and  Required  Sources  for  Helium. 

Audit  and  Records — Negotiation. 

Audit  and  Records — Negotiation,  Alternate  IL 

Notification  of  Ownership  Changes. 

RequiremenU  for  Cost  or  Pricing  Data  or  Information.  Other  Than  Cost  or  Pricing  Data — Modifications. 

Requirements  for  Cost  or  Pricing  Data  or  Information.  Other  Than  Cost  or  Pricing  Data — Modifications. 

Alternate  IL 
Requirements  for  Cost  or  Pricing  Data  or  Information.  Other  Than  Cost  or  Pricing  Data — Modifications. 

Alternate  m. 
Utilization  of  Small,  Small  Disadvantaged  and  Women-Owned  Small  Btisiness  Concerns. 
Small,  Small  Disadvantaged  and  Women-Owned  Small  Business  Subcontracting  Plan,  Alternate  IL 
Small,  Small  Disadvantaged  and  Women-Owned  Small  Business  Subcontracting  Plan— Alternate  II. 
Penalties  for  Unallowable  Costs. 
Certification  of  Indirect  Costs. 

Subcontracts  for  Commercial  Items  and  Commercial  Components. 

Submission  of  Commercial  Transportation  Bills  to  the  General  Services  Administration  for  Audit 
Toxic  Chemical  Release  Reporting. 
Acknowledgement  of  Support  and  Disclaimer. 
Final  Scientific  or  Technical  Report 
Rights  in  Technical  Data — Noncommercial  Items. 
Rights  in  Technical  Data — Noncommercial  Items,  Alternate  I. 

Rights  in  Noncommercial  Computer  Software  and  Noncommercial  Computer  Software  Documentation. 
Rights  in  Nonconmaeicial  Computer  Software  and  Noncommercial  Computer  Software  Docimientation — 

Alternate  I. 
Technical  Data — Commercial  Items. 
Rights  in  Bid  or  Proposal  Information. 
Rights  in  Noncommercial  Technical  Data  and  Computer  Software — Small  Business  Innovation  Research 

Program. 
Rights  in  Noncommercial  Technical  Data  and  Computer  Software— Small  Business  Innovation  Research 

Program,  Alternate  L 
Validation  of  Asserted  Restrictions — Computer  Software. 
Limitations  on  the  Use  or  Disclosure  of  Govemment-Fumished  Information  Mariced  With  Restrictive 

Legends. 
Military  Recruiting  on  Campus  (For  educational  institutions  only). 
Restrictions  on  Subcontractor  Sales  to  the  Government. 

Cancellation,  Recission,  and  Recovery  of  Funds  for  Illegal  or  Improper  Activity. 
Limitation  on  Payments  to  Influence  Certain  Federal  Transactions. 
Defense  Priority  and  Allocation  Requirements. 
Requirements  for  Cost  or  Pricing  Data  or  Information  Other  Than  Cost  or  Pricing  Data — Modifications, 

Alternative  IV. 
Cost  Accounting  Standards— Educational  Institution. 
Availability  of  Funds. 

Mandatory  Information  for  Electronic  Funds  Transfsr  Payment 
Special  Test  Equipment 
Authorized  Deviations  in  Clauses. 

Reporting  of  Commercial  Transactions  with  the  Government  of  a  Terrorist  Country. 
Safeguarding  Sensitive  Conventional  Arms,  Ammunition  and  Explosives. 
Ozone-Depleting  Substances. 


*(L150) 

252.226-7000 

•(1.151)  

252.227-7026 

•(L152) 

252.227-7027 

•(L153) 

(') 

•0.154) 

252.227-7034 

(L155)  

252.227-7036 

*(L156) 

252.227-7039 

•0.157) 

CI 

•(L158) 

252.232-7000 

*(L159)  

(') 

•(L160) 

252.235-7002 

•0.161) 

252.242-7002 

•(L162) 

252.242-7003 

*(L163) 

252.242-7004 

*(L164) 

252.245-7001 

*(L165) 

252.247-7024 

•0.166) 

Reserved 

•ai67) 

252.251-7000 

•0.168) 

252.223-7006 

•(L169) 

252.249-7002 

(1.170) 

52.204-4 

•0.171) 

52.208-8 

(L172) 

52  215-2 

•(L173) 

52.215-2 

(1.174)  

52.215-40 

•0.175) 

52.215-42 

•(L176) 

52.215-42 

•0.177) 

52.215-42 

(1.178) 

52.219-8 

•(L179) 

52.219-9 

•(L179A)  

52.219-9 

*(L180) 

52.242-3 

(1.181) 

52  242-4 

(1.182) 

52.244-6 

•(L183)  .„ 

52.247-67 

(1.184)  

52  223-14 

0.185) 

252.235-7010 

(1.186) 

252  235-7011 

•0.187) 

252.227-7013 

•(L188) 

252.227-7013 

•(L189) 

252.227-7014 

•0-190) 

252.227-7014 

•ai9i) 

252.227-7015 

(L192) 

252.227-7016 

•(L193) 

252.227-7018 

•0-194) 

252.227-7018 

•0-195) 

252.227-7019 

•ai96) 

252.227-7025 

•(L197) 

252.209-7005 

(1.198) 

52  203-6 

0-199) 

52.203-8 

(1.200) 

52  203-12 

*a201) 

52.211-15 

•0.202) 

52.215-42 

•(L203) 

52.230-5 

•a204) 

52.232-18 

(L205) 

52.232-33 

•0.206) 

52.245-18 

•(L207) 

52.252-6 

•(L208) 

252.209-7004 

•a209) 

252.223-7007 

*a210) 

52.223-11 

>  Reserved. 

-  i 
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Part  m — List  of  Documents,  Exhibits,  and  (4)  Base  support  or  government  property  submission  of  other  information  by  o^rors. 

Other  Attachments  information.  They  are  mandatory,  and  are  included  by 

Section  J.  List  of  Attachments  *(I-1)  List  of  Attachments:  reference.  Full  text  copies  of  these  provisions 

Use  attachments  and  exhibits  to  inform  the  '^'^^  '^*'  °^  Exhibits:  are  available  from  the  ContracUng  Officer  and 

contractor  of  local  information  such  as:  Part  IV— Representations  and  Instructions  ""^^  **  completed  before  contract  award. 

(1)  Procedures  for  laboratory  access;  p    »•      i,  o  .  .■        /-  -.c     .■ 

(2)  Laboratory  hours  of  operation:  ^H^l    '  R«P"*«°«"^o"-Certifications 

(3)  Special  procedures  related  to  unique  and  Other  Statements  of  Offerors  or  Quoters 
laboratory  working  environments  which  are  The  following  solicitation  provisions 

not  covered  by  FAR  or  DFARS;  and  require  representations,  certifications,  or  the 

(K.1)  _         (') 

(K.2)  (') 

(K.3)  52.203-11  Certification  and  Disclosure  Regarding  Payments  to  Influence  Certain  Federal  Transactions. 

(K.4)  52.204-3  Taxpayer  Identification. 

(K.5)  52.209-5  Certification  Regarding  Debarment,  Suspension,  Proposed  Debarment,  and  Other  Responsibility  Matters. 

(IC6)  52.215-6  Type  of  Business  Organization. 

(K.7)  52.215-11  Authorized  Negotiators. 

(K.8)  52.215-20  Place  of  Performance. 

(K.9)  («) 

(K.10)  (') 

(K.11)  (M 

(K.12)  (') 

(K.13)  52.222-21  Certification  of  Nonsegregated  Facilities. 

(K.14)  ..„ 52.222-22  Previous  Contracts  and  Compliance  Reports. 

(K.15)  52.222-25  Affirmative  Action  Compliance. 

(K.16)  52^23-1  Qean  Air  and  Water  Certification. 

(K.17) n 

(K.18)  52.227-6  Royalty  Information. 

(K.19)  52.230-1  Cost  Accounting  Standards  Notices  and  Certification. 

(1C20)  (*1 

(1C21)  ........  252.209-7002  Disclosure  of  Ownership  or  Control  by  a  Foreign  Government. 

(K.22)  —  252.219-7000  Small  Disadvantaged  Business  Concern  Representation  (DoD  Contracts). 

(K.23)  (') 

(K.24)  (') 

(K.25)  252.226-7001  Historically  Black  College  or  University  and  K4inority  Institution  Status. 

(K.26)  (M 

(IC27)  252.247-7022  Representation  of  Extent  of  Transportation  by  Sea. 

(IC28)  52.204-5  Women-Owned  Business. 

(K.29)  (1) 

(K.30)  52.219-1  Small  Business  Program  Representation. 

(1C31)  52.223-13  Certification  of  Toxic  Chemical  Release  Reporting. 

(IC32)  — ^^.  252.209-7001  Disclosure  of  Ownership  or  Control  by  the  Govermnent  of  a  Terrorist  Country. 

(K.33)  ..........  252.209-7003  Disclosure  of  Commercial  Transactions  with  the  Government  of  a  Terrorist  Country. 

(K.34)  252.209-7004  Reporting  of  Commercial  Transactions  with  the  Government  of  a  Terrorist  Country. 

(K.35)  (») 

(K.36)  (1) 

(K.37)  „  52.226-2  Historically  Black  College  or  University  and  Minority  Institution  Representation. 

Section  L  Iiutructions.  Conditions,  and  Notices  to  Offerors  or  Quoters 

(L.1) 52.252-1  Solicitation  Provisions  Incorporated  by  Reference. 

(L.2) (') 

(L.3) „.  52.211-2  Availability  of  Specifications  and  Standards  Listed  in  the  £)oD  Index  of  Specifications  and  Standards 

(DODISS). 

(L.4) 52.21S-5  Solicitation  Definitions. 

(L.5) 52.215-7  Unnecessarily  Elaborate  Proposals  or  Quotations. 

(L.6) — ...  52.215-8  Amendments  to  Solicitations. 

(L.J) .......  52.215-9  Submission  of  Offers. 

(L.8) —  52.215-10  Late  Submissions,  Modifications,  and  Withdrawals  of  Proposals. 

(1.9) 52.215-12  Restriction  on  Disclosure  and  Use  of  DaU. 

(L.10) 52.215-13  Preparation  of  Offers. 

(L.11) 52.215-14  Explanation  to  Prospective  Offerors. 

(L.12) —  52.215-15  Failure  to  Submit  Offer.  ** 

(L.13) 52.215-16  Contract  Award. 

•(L.14) (1) 

(L.15) 52.216-1  Type  of  Contract  (See  235.7006(d)(B.l)). 

(L.16) 52.222-24  PrM%rard  On-Site  Equal  Opportimity  Compliance  Review. 

(L.17) (») 

(L.18) 52.233-2  Service  of  Protest  (See  235.7006(d)(A.l)(xvii)). 

•(L19) 52.237-1  Site  Visit 

(L.20) 52.252-5  Authorized  Deviatioiu  in  Provisions. 

(L-21) 252.204-7001  Commercial  and  Government  Entity  (CAGE)  Code  Reportinii. 

(L.22) (')  y  i  P°       8 

(L.23) 52.215-16  Contract  Award— Alternate  0. 

•(L24) „.  52.215-41  Requirements  for  Cost  or  Pricing  Data  or  Information  Other  Than  Cost  or  Pricing  Data. 

•(L.25) 52.215-41  RequiremenU  for  Cost  or  Pricing  Data  or  Information  Other  Than  Cost  or  Pricing  Eteta,  Alternate  L 

'(L.26) 52.21S-41  Requirements  for  Cost  or  Pricing  Data  or  Information  Other  Than  Cost  or  Pricing  Data,  Alternate  IL 
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Requirements  for  Cost  or  Pricing  Data  or  Information  Other  Than  Cost  or  Pricing  Data,  Alternate  m. 

Requirements  for  Cost  or  Pricing  Data  or  Information  Other  Than  Cost  or  Pricing  Data,  Alternate  IV. 

Identification  and  Assertion  of  Use,  Release,  or  Disclosure  Restrictions. 

Technical  Data  or  Computer  Software  Previously  Delivered  to  the  Government. 

Facilities  Capital  Cost  of  Money  (Except  educational  institutions). 

Contractor  Identification  Number — ^Data  Universal  Numbering  System  (DUNS)  Number. 

Notice  of  Priority  Rating  for  National  Defense  Use. 


•(L.27) 

52.215-41 

•(L.28) 

52.215-41 

(L.29) 

252.227-7017 

(L.30) 

252.227-7028 

•(L.31) 

52.215-30 

{L.32) 

52.204-6 

•(L.33) 

52.211-14 

(L.34  through  L.99)  Reserved. 

'(L.100)  (Insert  special  instructions, 
conditions,  or  notices  to  offierors,  if 
applicable). 

(L.1 01)  Government- Furnished  Property. 

No  material,  labor,  or  facilities  will  be 
furnished  by  the  Govenunent  imless 
provided  for  in  the  solicitation. 

(L.102)  Proposal  Preparation  and 
Submission  Instructions. 

(i)  Page  limitation,  format. 

(A)  A  proposal  shall  be  prepared  in 
separate  volumes  with  the  page  limit  and 
number  of  copies  sptecified  as  follows.  The 
table  of  contents  and  tabs  are  exempt  from 
the  page  limits.  No  cross-referencing  between 
volumes  for  essential  information  is 
permitted  except  where  specifically  set  forth 
herein.  The  following  volumes  of  material 
will  be  submitted: 


TNIe 

Copies 

Maximum 
page  lim- 
its 

Cost 

Technical  ... 
1  " 

As  specified  in  so- 
licitation sum- 
mary. 

As  specified  in  so- 
licitation sum- 
mary. 

•50 
100 

*The  50-page  cost  proposal  is  a  goal  not  a 
limit.  The  Contractor  may  use  additional  pages 
if  necessary  to  comply  with  public  law. 

(B)  Any  technical  proposal  pages 
submitted  that  exceeid  the  f>age  limitations 
set  forth  in  paragraph  (i)(A)  of  this  subsection 
L.102  will  not  be  read  or  evaluated.  Proposal 
pages  failing  to  meet  the  format  in  paragraph 
(i)(D)  of  this  subsection  L.102  will  not  fa« 
read  or  evaluated. 

(C)  No  program  cost  data  or  cross-reference 
to  the  cost  proposal  will  be  included  in  any 
other  volume. 

(D)  Format  of  the  proposal  voliunes  shall 
be  as  follows: 

(1)  Proposals  will  be  prepared  on  8V^  x  11 
inch  paper  except  for  foldouts  used  for 
charts,  tables,  or  diagrams,  which  may  not 
exceed  11x17  inches.  Foldouts  will  not  be 
used  for  text  Pages  will  have  a  one  inch 
margin. 

(2)  A  page  is  defined  as  one  face  of  a  sheet 
of  paper  containing  information.  Two  pages 
may  be  printed  on  one  sheet 

(3)  Type  size  will  be  no  smaller  than  10 
point  character  height  (vertical  size)  and  no 
more  than  an  average  of  12  characters  per 
inch.  Use  of  type-setting  techniques  to  reduce 
type  size  below  10  points  or  to  increase 
characters  beyond  12  per  inch  is  not 
permitted.  Such  techniques  are  construed  as 
a  deliberate  attempt  to  circumvent  the  intent 
of  page  limitations  set  forth  in  paragraph 
(i)(A)  of  this  subsection  L.102. 

(4)  Proposal  must  lie  flat  when  open; 
elaborate  binding  is  not  desirable. 


(5)  No  models,  mockups,  or  video  tapes 
will  be  accepted. 

(6)  Technical  proposals  tviU  be  prepared  in 
the  same  sequence  as  the  statement  of  work. 

(ii)  Content 

All  proposals  must  be  complete  and 
respond  directly  to  the  requirements  of  the 
solicitation.  The  factors  and  subfoctors  listed 
in  Section  M  of  the  solicitation  shall  be 
addressed.  Cost  and  supporting  data  shall  be 
included  only  in  the  cost  volume.  All  other 
information  shall  be  included  in  the 
technical  volume. 

(L.103)  The  Government  may  make 
multiple  awards  resulting  from  this 
solicitation. 

Section  M,  Evaluation  Factors  for  Award 

Use  of  the  standard  evaluation  bctors  is 
preferred.  If  the  standard  evaluation  factors 
are  modified  in  any  way,  the  modifications 
must  be  clearly  expressed  so  that  the  result 
is  unambiguous.  Additions  to  and  deletions 
from  the  contents  of  this  Section  M  must  be 
clearly  annotated  in  the  solicitation  summary 
(see  235.7006(d)(A.l)(vii)). 

*(M.l)  FAR  52.217-5  Evaluation  of 
Options  (Applicable  if  the  solicitation 
indicates  that  options  are  anticipated  in  the 
resulting  contract.  When  this  provision  is 
included,  evaluation  criteria  for  options  shall 
be  included  in  Section  M.) 

*(M.2)  Proposal  Evaluation  Procedures  and 
Basis  for  Award.  Proposals  will  be  evaluated 
and  award  made  as  follows: 

(i)  Basis  for  award. 

The  award  decision  will  be  based  on 
evaluation  of  all  factors  and  subbctors  set 
forth  in  this  solicitation.  The  Government 
may  select  the  source  whose  proposal  offers 
the  greatest  value  to  the  Government  in  terms 
of  fechnical,  cost  or  price,  and  other  foctors 
set  forth  in  the  solicitation.  The  source 
selected  may  or  may  not  have  the  lowest 
proposed  total  costs. 

(ii)  Evaluation  factors. 

Proposals  will  be  evaluated  in  accordance 
with  the  following  factors.  The  technical 
factor  is  more  important  than  the  cost  factor. 
The  technical  subfactors  are  in  descending 
order  of  importance  unless  otherwise  stated 
in  the  solicitation.  The  cost  subfactors  are  of 
equal  weight 

(A)  Technical. 

(1)  Technical  approach.  The  soundness  of 
the  offeror's  technical  approach,  including 
the  offeror's  demonstrate  understanding  of 
the  technical  requirement 

(2)  Qualification.  The  experience  and 
qualifications  of  the  proposed  persoimel 
relevant  to  the  proposed  tosL  "The  quantity 
and  quality  of  the  offeror's  corporate 
experience  relevant  to  the  proposed  task. 

(3)  Management  The  degree  to  which  the 
offeror  demonstrates  the  ability  to  effectively 
and  efficiently  manage  and  administer  the 
program  to  a  successful  conclusion. 


(4)  Facilities.  The  degree  to  which  the 
prop»osed  facilities  enable  accomplishment  of 
the  proposed  effort. 

(B)  Cost 

(1)  Reasonableness.  Proposed  estimated 
cost  and  fee  (if  any). 

(2)  Completeness.  The  adequacy  of  the 
identification,  estimation  and  support  of  all 
relevant  costs. 

(3)  Realism.  The  consistency  of  the  cost 
proposal  with  the  technical  effort  proposed, 
the  organizationai  structure,  method  of 
operations  and  cost  accounting  practices. 

*(M.3)  52.215-34    Evaluation  of  Offers  for 
Multiple  Awards. 

[PR  Doc  97-8642  Filed  4-3-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  171 

[Docket  No.  RSPA-e7-2133  (HM-22St) 

RIN  2137-AC97 

Hazardous  Materials:  Cargo  Tank 
Motor  Vehicles  in  Liquefied 
Compressed  Gas  Service;  Clarification 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACnON:  Clarification  and  change  of  a 
workshop  date. 

SUMMARY:  This  action  clarifies  the  size 
and  location  of  a  marking  provision 
required  by  an  interim  final  rule 
published  in  the  Federal  Register  on 
February  19, 1997.  This  clarification  is 
in  response  to  inquiries  received  by 
RSPA.  Additionally,  in  response  to  a 
request  from  the  National  Propfme  Gas 
Association  RSPA  announces  a  change 
of  date  for  a  public  workshop  originally 
scheduled  for  April  8-9, 1997. 
DATES:  The  workshop  is  rescheduled  to 
April  16-17. 1997,  from  9:00  a.m.  to 
5:00  p.m.  in  Washington,  DC.  If  all 
presentations  and  reviews  are 
completed  on  April  16,  the  workshop 
will  be  adjourned  without  reconvening 
on  April  17,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
JennifBr  Karim,  Office  of  Hazardous 
Materials  Standards  (DHM-10), 
Research  and  Special  Programs 
Administration,  Room  8102, 400 
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Seventh  Street.  SW.  Washington.  DC 
20590-0001,  Telephone  (202)  366-8553. 
AOORESSES:  The  public  workshop  will 
be  held  in  Room  8236-40.  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW,  Washington,  DC. 
SUPPtEMENTARY  INFORMATION:  RSPA 
received  general  requests  for 
clarificatioa  concerning  the  size  and 
placement  of  the  marking  required  by 
§  171.5(b)  of  the  Hazardous  Materials 
Regulations  (49  CFR  parts  171-180). 
This  temporary  marking  requirement 
was  adopted  in  an  interim  final  rule    > 
(IFR)  published  in  the  Federal  Register 
on  February  19, 1997  (62  PR  7638).  The 
marking  dimensions  specified  in  the  IFR 
are  the  minimum  acceptable  size 
markings.  It  is  permissible  to  make  the 
marking  proportionally  larger.  Also,  in 
the  IFR.  RSPA  did  not  indicate  the  exact 
location  for  placing  this  marking  on  the 
cargo  tank.  On  February  21.  1997,  RSPA 
responded  to  a  request  for  clarification 
from  the  National  Tank  Truck  Carriers. 
Inc.  by  stating  that  the  marking  should 
be  placed  at  or  near  a  tank's 
specification  plate. 

In  the  IFR,  RSPA  announced  that  two 
public  workshops  would  be  held  in 
Washington,  DC.  The  first  workshop 
was  held  on  March  4-5,  1997.  It  served 
as  a  fbnun  for  exchange  of  information 
and  ideas  concerning  emergency 
discharge  control  systems  on  cargo 
tanks.  The  second  workshop,  now 
scheduled  for  April  16-17,  1997,  will 
focus  on  review  of  prototype  designs  for 
proposed  product  discharge  control 
systems,  and  a  review  of  research  and 
development  actions  initiated  by 
industry  to  meet  the  requirements 
specified  in  the  HMR. 

Issued  in  Washington,  DC.  on  Much  31, 
1997. 

AluLRak«t>. 

Associate  AdministTotor  for  Haxardous 
Matenals  Safety. 

[FR  Doc.  97-8612  Filed  4-3-97:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapherto 
Administration 

50  CFR  Part  229 

IDocfcatNg  960730211-7066-03;  LO.  No. 
031707D] 

Norttt  Atlantic  Right  Whala  Protection; 
Emargancy  Ragulations 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NCAA). 
Commerce. 


ACTION:  Emergency  interim  rule. 

SUMMARY:  This  emergency  interim  rule 
implements  restrictions  on  use  of 
lobster  pot  gear  in  the  Cape  Cod  Bay 
right  whale  critical  habitat  ^m  April  1 , 
1997,  through  May  15.  1997.  It  also 
prohibits  lobster  pot  fishing  in  the  Great 
South  Channel  right  whale  critical 
habitat  area  from  April  1, 1997,  through 
June  30, 1997,  until  gear  modifications 
or  alternative  fishing  practices  that 
minimize  the  risk  of  entanglement  or 
reduce  the  likelihood  that  entanglement 
will  result  in  serious  injury  or  mortality 
are  developed  and  approved. 

EFFECTIVE  DATE:  This  rule  is  eSiactive 
from  April  1.  1997,  through  June  30, 
1997. 

ADDRESSES:  Copies  of  the 
Enviroiunental  Assessment  analyzing 
this  action  may  be  obtained  from  the 
Chief,  Marine  Mammal  Division.  Office 
of  Protected  Resources  (FPR),  NMFS, 
1315  East  West  Highway,  Silver  Spring, 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Payne,  NMFS/Marine  Manunal 
Division/Office  of  Protected  Resources, 
301-713-2322;  or  Kimberly 
Thounhurst,  NMFS/Northeast  Regional 
Office/Protected  Species  Program,  508- 
281-9138. 

SUPPt-EMENTARY  INFORMATION: 

Need  for  Emergency  Action 

With  a  minimum  population  estimate 
of  295  animals,  the  northern  right  whale 
is  the  most  severely  depleted  large 
whale  species  in  the  Atlantic  Ocean. 
Approximately  37  entanglements  of 
right  whales  in  fishing  gear,  including 
fixed  and  drift  gillnets,  lobster  pot  gear, 
fish  traps,  weirs,  and  unidentified  gear 
have  been  reported.  Nine  of  the  above 
entanglements,  eight  of  which  resulted 
in  serious  injury  or  mortality,  were 
attributed  to  gear  identified  as  lobster 
gear.  The  working  definition  of  serious 
injiuy  used  by  the  Northeast  Region  is 
provided  in  the  1997  List  of  Fisheries 
(62  FR  33,  January  2,  1997).  Pursuant  to 
Section  118(g)(1)(B)  of  the  Marine 
Mammal  Protection  Act  (MMPA),  if  the 
Secretary  of  Commerce  (Secretary)  finds 
that  the  incidental  mortality  and  serious 
injury  of  a  marine  mammal  stock  is 
having,  or  is  likely  to  have,  an 
immediate  and  significant  adverse 
impact  on  that  stock  or  species,  and  in 
the  case  where  a  take  reduction  plan 
(TRP)  is  being  develo{>ed,  the  Secretary 
shall  prescribe  emergency  regulations  to 
reduce  such  incidental  mortality  and 
serious  injury  in  that  fishery  and 
approve  and  implement,  on  an 
expedited  basis,  such  plan,  which  shall 


provide  methods  to  address  such 
adverse  impact  if  still  necessary. 

In  the  case  of  the  northern  right 
whale,  NMFS  has  determined,  through 
consultation  under  the  Endangered 
Species  Act  (ESA),  that  the  continued 
existence  of  the  species  may  be 
jeopardized  by  the  use  of  lobster  pot 
gear  during  the  annual  high  use  periods 
in  both  the  Federal  portion  of  the  Cape 
Cod  Bay  critical  habitat  Qanuary  1, 
1997,  through  May  15)  and  in  the  Great 
South  Channel  critical  habitat  area 
(April  1  through  June  30).  The 
consultation  concluded  that  the  risk  of 
jeopardy  could  be  avoided  by  closing 
the  Great  South  Channel  critical  habitat 
area  during  the  period  of  peak  whale 
abundance  until  gear  modifications  or 
alternative  fishing  practices  have  been 
developed  which  minimize  the  threat  of 
entanglement  or  the  possibility  of 
serious  injury  or  mortality  due  to 
entanglement  The  biological  opinion 
also  recommended  that  NMFS  work 
with  the  Commonwealth  of 
Massachusetts  to  restrict  or  modify  the 
lobster  fishery  in  the  Cape  Cod  Bay 
critical  habitaL  The  conclusion  of  the 
biological  opinion  was  based  on  the 
following  factors:  (1)  In  20  of  the  past  27 
years,  the  right  whale  population  has 
incurred  human-induced  serious  injiuy 
or  mortality  at  a  rate  that  continues  to 
limit  the  species'  ability  to  recover  to  its 
optimum  sustainable  population  level, 
(2)  the  population  remains  at  a  critically 
low  level  and  experienced  an  unusually 
high  number  of  known  mortalities  in 
1996,  and  (3)  right  whales  have  incurred 
serious  injury  and  mortality  incidental 
to  the  lobster  pot  fishery. 

Areas  designated  under  the  ESA  as 
critical  habitat  areas  for  the  northern 
right  whale  were  chosen  to  encompass 
areas  of  concentration  for  the  species 
(See  50  CFR  226.13).  Although 
individual  right  whales  may  transit 
much  of  the  eastern  coast  of  North 
America,  large  niunbers  of  whales  are 
likely  to  remain  in  the  critical  habitat 
areas  throughout  the  peak  months.  Peak 
months  include  January  or  February 
through  May  in  Cape  Cod  Bay  and  April 
through  June  in  the  Great  South 
Channel.  Identifying  high  risk  times  and 
areas  for  right  whales  is  somewhat 
problematic  because,  although  the 
location  for  most  recorded  entanglement 
events  is  unknown,  entanglements  are 
known  to  have  occurred  either  at  the 
very  end  of  the  peak  spring  period  or  at 
other  times  of  the  year.  An  analysis  of 
fishing  effort  data  indicates  that  the 
critical  habitat  areas  do  not  have 
significant  fishing  effort  in  the  peak 
whale  abundance  months.  Despite  low 
fishing  effort  levels,  NMFS  assigns  high 
risk  to  critical  habitat  areas  during  p^Jn 


whale  abundance  months.  Even  a  small 
amount  of  fishing  effort  represents  an 
entanglement  risk  when  numbers  of 
whales  in  the  area  are  high.  Protection 
for  right  whales  in  criticsJ  habitat  areas 
during  non-peak  months  is  expected  to 
be  addressed  in  the  proposed  nde  for 
the  Atlantic  TRP,  which  is  currently 
being  developed. 

Piirsuant  to  the  1994  amendments  to 
the  MMPA,  NMFS  established  an 
Atlantic  large  whale  take  reduction  team 
(TRT)  to  recommend  measures  to  reduce 
the  number  of  serious  injuries  and 
mortalities  of  right,  humpback,  finback, 
and  minke  whales  in  four  East  Coast 
fisheries.  Although  the  TRT  did  not 
reach  consensus  on  all  issues  it  did 
submit  a  report  to  NMFS  on  February  4, 
1997,  that  discusses  measures  to  restiict  i 
the  lobster  fishery  in  critical  habitat. 
Many  of  the  measures  were  based  on  the 
NMFS  biological  opinion  and  on  the 
Commonwealth  of  Massachusetts  right 
whale  conservation  plan  submitted  to 
the  Federal  district  court  for  the  District 
of  Massachusetts  on  December  16, 1996, 
pursuant  to  a  court  order  in  the  case  of 
Stmhan  v.  Coxe.  NMFS  plans  to  publish 
the  proposed  rule  for  the  TRP  by  April 
1, 1997,  and  the  final  plan  and 
implementing  regulations  by  July  15, 
1997. 

Although  these  dates  represent  an 
expedited  schedule,  the  TRP  will  not  be 
implemented  in  time  to  provide 
protection  for  right  whales  in  the  critical 
habitat  area  during  high  use  periods  in 
1997.  Due  to  the  conclusion  in  the 
biological  opinion  issued  under  the  ESA 
and  the  factors  upon  which  that 
conclusion  was  based,  NMFS  has 
determined  that  the  American  lobster 
pot  fishery  has  the  potential  to  continue 
to  take  northern  right  whales  and  is 
therefore  likely  to  have  an  immediate 
and  significant  adverse  impact  on  the 
northern  right  whale  population.  Since 
the  potential  inunediate  and  significant 
adverse  impact  cannot  be  addressed  by 
the  TRP  until  July  1997,  NMFS  is 
implementing  fishing  restrictions  in 
critical  habitat  areas  on  an  emergency 
basis.  The  measures  contained  in  the 
emergency  regulations  are  also  being 
considered  within  the  framework  of  the 
proposed  rule  for  the  entire  Atlantic 
large  whale  TRP,  which  is  currently 
being  developed. 

Rationale  for  Gear  Restriirtions  and 
Closures 

The  emergency  measures  are  a  set  of 
initial  measures  addressing  the 
immediate  need  to  begin  the  process  of 
reducing  entanglement  risk  to  northern 
right  whales  incidental  to  the  lobster  pot 
fishery.  These  measures  include  both 
gear  restrictions  and  closures  in 


portions  of  right  whale  critical  habitat  in 
Cape  Cod  Bay  and  the  Great  South 
Channel.  Gear  restrictions  are  required 
only  in  areas  where  serious 
entanglements  are  less  likely  to  occux, 
and  where  it  is  more  probable  that,  if^n 
entanglement  does  occur,  it  will  be 
observed.  Restrictions  on  the  use  of  all 
lobster  pot  gear  are  being  required 
where  serious  entanglements  are  more 
likely  to  occur  and  where  entanglements 
are  less  likely  to  be  observed.  For 
example,  the  Cape  Cod  Bay  area  is 
closer  to  shore  than  the  Great  South 
Channel,  so  entanglements  are  more 
likely  to  be  observed  and  reported  in 
Cape  Cod  Bay,  and  it  is  more  likely  that 
a  successful  disentanglement  could  be 
conducted  in  the  Bay  than  in  the 
Channel.  Therefore,  certain  gear 
modifications  are  exempted  in  the 
Federal  portion  of  the  Cape  Cod  Bay 
critical  habitat,  but  no  modifications  are 
approved  for  use  in  the  Great  South 
Channel  at  this  time.  The  gear 
modifications  exempted  by  this  action 
for  Cape  Cod  Bay  are  expected  to 
substantially  reduce  the  risk  of 
entanglement,  but  NMFS  recognized 
that  the  risk  is  not  totally  eliminated 
and  that  a  serious  injury  or  mortalify  in 
the  exempted  gear  could  occur. 
Therefore,  this  emergency  action  also 
includes  a  contingency  measure,  as 
described  below,  to  close  the  Federal 
portion  of  the  Cape  Cod  Bay  critical 
habitat  area  in  the  event  of  a 
documented  failure  of  the  modified 
lobster  pot  gear. 

Behavior  of  right  whales  and 
information  from  actual  entanglement 
records  suggest  that  both  vertical  buoy 
lines  and  groundlines  (line  connecting 
pots  in  a  lobster  pot  trawl)  used  in 
lobster  pot  gear  represent  entanglement 
risks  and  that  either  part  of  the  gear 
might  be  the  part  initially  encountered 
by  the  whale.  Modifications  to  the 
current  practices  of  rigging  buoy  lines 
are  needed  to  reduce  the  number  of 
vertical  lilies. 

Buoy  lines  are  typically  constructed 
of  a  section  of  sinking  line  near  the 
surface,  spliced  or  knotted  to  a  longer 
section  of  floating  line  from  there  down 
to  the  anchor.  Sinking  line  near  the 
surfoce  is  preferred  to  decrease  the 
chance  that  the  line  will  be  severed  by 
propellers  of  vessels  passing  through  an 
area.  Floating  line  is  less  expensive  than 
sinking  line  and  has  several  additional 
benefits.  For  example,  using  floating 
line  near  the  bottom  can  prevent  the 
line  bom  wrapping  around  the  first  pot 
and  causing  chafing  problems  with  the 
pot  and  the  bottom.  The  length  of  buoy 
line  used  can  def>end  on  water  depth 
and  tidal  influence.  In  some  areas  the 
buoy  line  may  be  longer  than  twice  the 


water  depth.  The  tautness  of  the  line  is 
likely  influenced  by  the  tidal  cycle  and 
other  currents.  Therefore,  the  line  may 
be  slack  during  part  of  the  current 
cycles  in  certain  areas.  It  is  believed  that 
slack  floating  line  represents  a  greater 
risk  of  entanglement  than  taut  Une, 
particiilarly  if  the  line  is  laying  on  the 
surface.  Right  whales  may  be>- 
particularly  susceptible  to  entanglement 
in  lines  laying  at  the  surface  because  of 
the  feeding  behavior  known  as  "skim 
feeding"  during  which  whales  move 
slowly  forward  through  a  patch  of 
zooplankton,  keeping  the  mouth  slightly 
ajar  for  hours  at  a  time.  Right  whales  are 
also  known  to  feed  at  depth;  however, 
the  behavior  when  feeding  near  the 
bottom  or  in  the  water  column  is  poorly 
understood.  A  requirement  that  buoy 
line  include  only  sinking  line  wotild 
decrease  the  potential  for  line  to  be 
slack  at  the  surface  or  in  the  water 
column  and  thereby  reduce  the  risk  of 
entanglement  represented  by  buoy  lines. 

The  lobster  industry  uses  either 
sinking  or  floating  groimdline, 
depending  on  substrate  and/or  gear 
densities.  Floating  line  is  preferred  in 
many  areas  to  avoid  snagging  on  rocky 
bottom  or  on  other  pots  as  well  as  to 
reduce  chafing  caused  by  contact  with 
pots  and  with  the  bottom.  The  degree  to 
which  line  floats  between  pots  is 
unknown.  Fishos  maintain  that  the 
groundline  is  probably  taut  as  the  pot 
trawls  are  set.  The  tautness  of  the  line 
is  likely  influenced  by  the  tidal  cycle 
and  other  currents,  the  length  of  the 
trawl,  and  the  speed  with  which  the 
trawl  is  set.  If  trawls  are  shifted  by 
currents,  groundlines  may  have  a  higher 
profile  after  the  gear  has  been  soaking 
through  several  tidal/current  cycles.  In 
addition,  right  whales  are  known  to  feed 
close  enough  to  the  bottom  in  certain 
areas  that  mud  is  still  present  on  the 
heads  after  surfacing.  Therefore,  even  a 
modest  curve  to  the  groimdline  could 
still  represent  an  entanglement  threat, 
particularly  since  the  length  of 
groundline  between  pots  may  be  as  long 
as  the  depth  of  the  water  column.  The 
requirement  of  sinking  groundline 
would  reduce  the  potential  for  a  high 
profile  of  the  groundline  and,  therefore, 
reduce  the  entanglement  threat 
represented  by  that  part  of  the  pot  trawl. 

Cape  Cod  Bay:  The  Commonwealth  of 
Massachusetts  established  an 
Endangered  Whale  Working  Group 
(EWWG)  and  developed  measures  to 
protect  right  whales  in  the  portion  of 
Cape  Cod  Bay  critical  habitat  area 
located  in  Commonwealth  waters.  The 
EWWG  recommended  several  gear 
modifications  to  reduce  the  threat  of 
right  whale  entanglement  in  lobster  pot 
gear  in  the  Cape  Cod  Bay  critical 
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habitat,  and  these  measures  were  also 
discussed  by  the  TRT.  Oceanographic 
conditions  were  also  taken  into  account. 
The  measures  recommended  by  the 
EWWG  for  critical  habitat  during  the 
January  1  through  May  15  period 
included  prohibitions  on  floating  buoy 
line  and  floating  groundline.  prohibition 
on  use  of  St&gle  pots  (i.e.,  a  mandated 
use  of  multiple-pot  trawls)  to  reduce  the 
number  of  vertical  lines,  and  an 
eventual  requirement  of  a  breakaway 
buoy  or  weak  buoy  line,  when 
developed.  NMFS  has  reviewed  these 
measures  and  has  determined  that,  in 
general,  they  represent  a  reasonable 
approach  to  reduce  the  risk  that  right 
whales  will  be  seriously  injured  or 
sustain  mortality  as  a  result  of 
entanglements  in  lobster  gear. 
Consequently,  NMFS  is  not  duplicating 
those  measures  applicable  to  State 
waters  in  this  emergency  rule.  He  ^ever, 
there  is  a  small  portion  of  the  Cape  Cod 
Bay  critical  habitat  area  that  is  outside 
of  Commonwealth  waters.  NMFS' 
emergency  measures  for  the  federal 
water  portion  of  Cape  Cod  Bay  critical 
habitat  are  largely  based  on  the 
measures  developed  by  Massachusetts. 
This  rule  requires  the  removal  of  all 
lobster  pots  from  the  waters  of  the  Cape 
Cod  Bay  critical  habitat  area  through 
May  15. 1997,  unless  the  gear  is  exempt. 
Exempt  gear  consists  of  trawls  of  two  or 
more  pots;  trawls  of  less  than  four  pots 
may  use  only  one  vertical  line  and 
trawls  of  four  or  more  pots  may  use  no 
more  than  two  vertical  lines.  All  buoy 
lines  and  groundlines  must  be  sinking 
lines.  NMFS  believes  these  measures 
will  reduce  the  risk  of  entanglement 
and/or  serious  injury  or  mortality  due  to 
entanglement  in  buoy  lines  and 
groundlines  in  this  area. 

The  TRT  recommended  the  use  of 
breakaway  buoys  or  weak  buoy  lines  to 
reduce  the  potential  for  a  whale  to 
become  wrapped  in  the  buoy  line  and 
sustain  serious  injury  or  mortality  from 
either  the  buoy  line  itself  or  frtim 
dragging  the  whole  lobster  pot  trawl.  It 
is  believed  that  these  measures  would 
be  more  effoctive  at  reducing  the  risk 
associated  with  buoy  lines  than  the 
measures  imposed  by  this  emergency 
action.  However,  since  breakaway  buoys 
and  weak  buoy  lines  have  not  yet  been 
developed,  these  measures  cannot  be 
required  at  this  time.  Therefore,  despite 
the  implementation  of  the  measures 
required  by  this  emergency  action  in 
Federal  waters  and  by  the 
Commonwealth  of  Massachusetts  in  its 
waters,  some  risk  of  serious  injury  or 
mortality  due  to  entanglement  in  buoy 
lines  remains.  Thus,  a  provision  is 
included  in  this  emergency  action  that 


would  allow  the  Assistant 
Administrator  of  Fisheries,  NOAA  (AA) 
to  close,  through  notification  in  the 
Federal  Register,  the  Cape  Cod  Bay 
critical  habitat  area,  including  both  the 
Federal  and  Commonwealth  portions, 
from  January  1  through  May  15  if  a  right 
whale  sustains  serious  injury  or 
mortality  that  is  conclusively  attributed 
to  lobster  pot  gear  that  is  exempted  by 
NMFS  or  allowed  by  the 
Commonwealth.  The  AA  may  reopen 
the  area  through  notification  in  the 
Federal  Register  once  alternative  gear 
modifications  or  fishing  practices  are 
approved. 

Great  South  Channel:  The  Great 
South  Channel  critical  habitat  area, 
which  is  located  entirely  in  federal 
waters,  is  further  from  shore  than  the 
Cape  Cod  Bay  area.  Therefore, 
entanglements  are  less  likely  to  be 
observed,  and  successful 
disentanglement  is  less  likely  due  to 
logistical  constraints.  In  addition, 
diflierences  in  oceanographic  conditions 
in  the  two  regions  may  make  a 
particular  gear  modification  less 
effective  in  one  area  relative  to  the 
other.  NMFS  is  currently  working  with 
the  Commonwealth  of  Massachusetts  to 
establish  a  gear  modification  advisory 
and  technical  review  group.  This  group 
will  be  asked  to  consider  oceanographic 
conditions  in  the  Great  South  Channel 
in  recommending  gear  modifications 
that  might  be  effective  and  practicable 
in  that  area.  Because  the  gear  measures 
required  by  this  rule  for  Cape  Cod  Bay 
have  not  been  reviewed  in  the  context 
of  oceanographic  conditions  in  the  Great 
South  Channel,  NMFS  believes  that 
similar  measures  may  not  provide 
sufficient  protection  for  right  whales  in 
that  area.  Consequently,  NMFS  is 
imposing  a  closure  of  Uie  Great  South 
Channel  critical  habitat  area  from  April 
1.  1997  through  June  30, 1997.  However, 
this  action  includes  a  provision  for 
exemptions  to  this  closure  once  gear 
modifications  or  alternative  fishing 
practices  are  developed  and  approved 
by  the  AA.  Once  a  determination  has 
been  made  that  the  gear  modifications 
or  alternative  fishing  practices  provide 
adequate  protection  for  right  whales 
from  the  risk  of  entanglement  and/or 
serious  injury  or  mortality  due  to 
entanglement,  these  gear  modifications 
or  alternative  fishing  practices  will  be 
approved  through  a  notification  action 
in  the  Federal  Register. 

In  consideration  of  the  possibility  that 
gear  modifications  may  be  approved  by 
this  season  and  gear  with  such 
modifications  exempted  from  the 
closure  at  some  point  during  the  April 
through  June  period,  this  emergency 
action  also  contains  a  contingency 


similar  to  that  for  Cape  Cod  Bay  that 
would  allow  the  AA  to  again  close  the 
area  through  notification  in  the  Federal 
Register  if  a  right  whale  sustains  serious 
injury  or  mortality  that  is  conclusively 
attributed  to  lobster  pot  gear  exempted 
by  NMFS. 

Classification 

In  accordance  with  Section  118(g)  of 
the  MMPA,  NMFS  has  determined  that 
this  rule  is  necessary  to  respond  to  the 
potential  for  immediate  and  significant 
adverse  impact  to  the  northern  right 
whale  population  incidental  to  the 
prosecution  of  the  American  lobster  pot 
fishery. 

The  AA  also  finds  for  good  cause  that 
the  reasons  justifying  implementation  of 
this  rule  on  an  emergency  basis  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  additional  notice  and 
opportunity  for  public  comment. 

Similarly,  the  AA  is  waiving  the  30- 
day  delay  in  the  effective  date  otherwise 
required  under  5  U.S.C.  553(d). 

Because  notice  and  opportunity  for 
comment  is  not  required  by  5  U.S.C.  553 
or  by  any  other  law,  under  5  U.S.C.  603 
and  604,  preparation  of  a  regulatory 
flexibility  analysis  is  not  required. 

List  of  Subjects  in  50  CFR  Part  229 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Fisheries.  Marine 
mammals.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  1, 1997. 
Charles  Kamella. 

Actjng  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  229  is  amended 
to  read  as  follows: 

PART  229— AUTHORIZATION  FOR 
COMMERCIAL  RSHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  50  CFR 
part  229  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 

2.  Effective  from  April  1,  1997. 
through  June  30, 1997.  in  §  229.2,  the 
definitions  for  "American  lobster  or 
lobster",  "Groundline",  "Lobster  pot 
trawl".  "Pot",  and  "Sinking  line"  are 
added  in  alphabetical  order  to  read  as 
follows: 

1229.2    Definitions. 

•        •        •        •        • 

American  lobster  or  lobster  means  the 
species  Homanis  americanus. 


Groundline  means  the  line  connecting 
pots  on  a  pot  tiawl. 

*  «        •        *        • 

Lobster  pot  trawl  means  two  or  more 
lobster  pots,  all  attached  to  a 
groundline. 

*  *        •        •        * 

Pot  means  any  trap,  structure,  or  other 
device  that  is  placed  on  the  ocean 
bottom  and  is  designed  to  catch  or  is 
capable  of  catching  lobsters. 

*  •        •        •        * 

Sinking  line  means  line  that  will  sink 
and  will  not  float  at  any  point  in  the 
water  column. 

*  •        •        *        • 

3.  Effective  from  April  1. 1997, 
through  Jime  30. 1997,  in  §  229.3, 
paragraphs  (g)  and  (h)  are  added  to  read 
as  follows: 

1229.3    Prohltittions. 

*  •        •        •        • 

(g)  It  is  prohibited  to  fail  to  remove  all 
lobster  pot  gear  from  the  water,  or  to 
use,  set,  haul  back,  or  fish  with,  lobster 
pot  gear  in  the  Cape  Cod  Bay  Critical 
Habitat  Restricted  Lobster  Gear  Area  as 
specified  in  §  229.30(a),  unless  such 
gear  meets  the  requirements  and 
conditions  specified  in  §  229.30(a)(3). 

(h)  It  is  prohibited  to  fail  to  remove  all 
lobster  pot  gear  from  the  water,  or  to 
use,  set.  haul  back,  or  fish  with,  lobster 
pot  gear  in  the  Great  South  Chaimel 
Critical  Habitat  Restricted  Lobster  Pot 
Gear  Area  as  s{}ecified  in  §  229.30(b). 
unless  otherwise  allowed  under 
§  229.30(b)(3). 

4.  Effective  from  April  1. 1997. 
through  June  30, 1997.  a  new  §  229.30 
is  added  to  Subpart  C  to  read  as  follows: 

Subpart  C — ^Take  Reduction  Plan 
Regulations  and  Emergency 
Regulations 

S229..30    Lobslar  pot  restrictions  to 


(a)  Cape  Cod  Bay  Critical  Habitat 
Area  Lobster  Pot  Gear  Restrictions — (1) 
General.  From  April  1.  1997.  through 
May  15. 1997.  all  persons  must  remove 
all  of  their  lobster  pot  gear  from  the 
water,  and  may  not  use,  set,  haul  back, 
or  fish  with,  lobster  pot  gear,  with  the 
exception  of  gear  that  is  exempt  under 
paragraph  (a)(3)  of  this  section,  in  the 
area  specified  in  paragraph  (a)(2)  of  this 
section. 

(2)  Cape  Cod  Bay  Critical  Habitat 
Restricted  Lobster  Pot  Gear  Area,  (i)  The 
restrictions  and  requirements  specified 
in  paragraph  (a)(1)  of  this  section  apply 
to  the  Cape  Cod  Bay  Critical  Habitat 
Restricted  Lobster  Gear  Area  (Copies  of 
a  chart  depicting  this  area  are  available 
from  the  Regional  Administrator  upon 
request),  which  is  the  area  bounded  by 


straight  lines  connecting  the  following 
points  in  the  order  stated: 

Cape  Cod  Bay  Critical  Habitat 
Restricted  lobster  Gear  Area 


Point 


N.  Latitude 


W.  Lon- 
gitude 


GOBI  42*1 2'N 

CCB2 42^121^ 

CCB3  42'Oe'N 

then  westerly  along 

the  3  nm  state 

boundary  to 

CCB4 42'D8'N 

then  due  north  to 

CCB1. 


70«30W. 
70-1 S-W, 
70*1 2.4^. 


70-^^, 


(3)  Cape  Cod  Bay  Critical  Habitat 
Area  Lobster  Pot  Gear  Exemption 
Requirements,  (i)  Lobster  pot  gear  that 
meets  the  following  requirements  and 
conditions  is  exempted  from  the 
restrictions  specified  in  paragraph  (a)  of 
this  section: 

(A)  The  gear  is  a  lobster  pot  trawl. 

(B)  No  more  than  one  vertical  line  is 
used  if  the  lobster  pot  trawl  consists  of 
fewer  than  four  lobster  pots. 

(C)  No  more  than  two  vertical  lines 
are  used  if  the  lobster  pot  trawl  consists 
of  four  or  more  lobster  pots. 

(D)  All  groundlines  and  buoy  lines 
consist  of  sinking  line.  Polypropylene 
line  is  not  sinking  line  unless  it  contains 
a  lead  core. 

(ii)  The  Assistant  Administrator  may 
revise  the  requirements  and  conditions 
specified  in  paragraph  (a)(3)(i)  of  this 
section  or  impose  additional 
requirements  and  conditions  and/or 
exempt  specified  alternative  fishing 
practices  by  publishing  the 
requirements,  conditions,  or  alternatives 
in  the  Federal  Register. 

(4)  Additional  measures  for  the 
protection  of  right  whales,  (i)  If  a  serious 
injury  or  mortality  of  a  northern  right 
whale  occurs  in  the  Cape  Cod  Bay 
critical  habitat  area  specified  under  50 
CFR  229.13(b)  during  the  time  specified 
in  paragraph  (a)(1)  of  this  section,  and 

is  conclusively  attributed  to  lobster  pot 
gear  exempt  under  paragraph  (a)(3)(i)  of 
this  section  or  allowed  by  the 
Commonwealth  of  Massachusetts  in 
Commonwealth  waters,  the  area  shall  be 
closed  for  the  period  specified  in 
paragraph  (a)(1)  of  this  section  through 
notification  in  the  Federal  Register  until 
such  time  as  the  Assistant 
Administrator  revises  the  requirements 
and  conditions  specified  in  paragraph 
(a)(3)(i)  of  this  section  or  imposes 
additional  requirements  and  conditions, 
or  exempts  specified  alternative  fishing 
practices  in  accordance  with  paragraph 
(a)(3)(ii)  of  this  section. 


(ii)  If  a  serioxis  injury  or  mortality  of 
any  endangered  whale  occius  in  any 
area  and  at  any  time  and  is  conclusively 
attributed  to  gear  exempt  under 
paragraph  (a)(3)(i)  or  allowed  by  the 
Commonwealth  of  Massachusetts  in 
Commonwealth  waters,  NMFS  will 
reassess  its  exemption  of  the  gear  and 
may  close  the  Cape  Cod  Bay  critical 
habitat  asea  to  all  lobster  pot  fishing 
through  notification  in  the  Federal 
Register  until  such  time  as  the  Assistant 
Administrator  revises  the  requirements 
and  conditions  specified  in  paragraph 
(a)(3)(i)  of  this  section  or  imposes 
additional  requirements  and  conditions, 
or  exempts  specified  alternative  fishing 
practices  in  accordance  writh  paragraph 
(a)(3)(ii)  of  this  section. 

(b)  Great  South  Chaimel  Critical 
Habitat  Area  Lobster  Pot  Gear 
Restrictions — (1)  General.  From  April  1, 
1997  through  June  30. 1997.  all  persons 
must  remove  all  of  their  lobster  pot  gear 
from  the  water,  and  may  not  use,  set, 
haul  back,  or  fish  with,  lobster  pot  gear 
in  the  area  specified  in  paragraph  (b)(2) 
of  this  section,  unless  the  Assistant 
Administrator  exempts  such  gear  under 
paragraph  (b)(3)  of  this  section. 

(2)  Great  South  Chaimel  Critical 
Habitat  Area  Restricted  Lobster  Pot  Gear 
Area.  The  restrictions  on  use  of  lobster 
pot  gear  specified  in  paragraph  (b)(1)  of 
this  section  apply  to  the  Great  South 
Channel  Critical  Habitat  (copies  of  a 
chart  depicting  this  area  are  available 
frDm  the  Assistant  Administrator  upon 
request),  which  is  the  area  bounded  by 
straight  lines  connecting  the  following 
points  in  the  order  stated: 

Great  South  Channel  Critical 
Habitat  Closure  Area 


Point 


N.  Latitude    W.  Longitude 


GSCI „ 

41*00' N 

60*05' W, 

GSC2  „. 

41*40' N 

69*45' W, 

GSC3  

42*10'N 

68*31' W. 
and 

GSC4  

41*38' N 

68*13' W. 

(3)  Exemptions  for  Lobster  pot  gear  or 
alternative  fishing  practices  authorized 
by  the  Assistant  Administrator.  The 
Assistant  Administrator  may  exempt 
lobster  pot  gear  or  specified  fishing 
practices  from  the  restrictions  and 
requirements  specified  in  paragraph 
(b)(1)  of  this  section  by  publishing  the 
requirements  and  conditions  such  gear 
must  meet  or  the  alternative  fishing 
practices  in  the  Federal  Register. 

(4)  Additional  measures  for  the 
protection  of  right  whales,  (i)  If  a  serious 
injury  or  mortality  of  a  northern  right 
whale  occurs  in  the  area  and  during  the 
time  specified  in  paragraphs  (b)(1)  and 
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(b)(2)  of  this  section,  and  is  conclusively 
attributed  to  lobster  pot  gear  that  has 
been  exempted  under  paragraph  (b)(3) 
of  this  section,  the  area  in  paragraph 
(b)(2)  of  this  section  shall  be  closed  for 
the  period  specified  in  paragraph  (b)(1) 
of  this  section  through  notification  in 
the  Federal  Register  until  such  time  as 
the  Assistant  Administrator  revises  the 
requirements  and  conditions,  or 
imposes  additional  requirements  and 
conditions,  or  exempts  specified 
alternative  fishing  practices  in 
accordance  with  paragraph  (b)(3)  of  this 
section. 

(ii)  If  a  serious  injury  or  mortality  of 
any  endangered  whale  occurs  in  any 
area  and  at  any  time  and  is  conclusively 
attributed  to  gear  which  is  exempt 
under  paragraph  (b)(3)  of  this  section, 
NMFS  will  reassess  its  exemption  of  the 
gear  and  may  close  the  area  to  all  lobster 
pot  fishing  through  notification  in  the 
Federal  Register  until  such  time  as  the 
Assistant  Administrator  revises  the 
requirements  and  conditions,  or 
imposes  additional  requirements  and 
conditions,  or  exempts  specified 
alternative  fishing  practices  in 
accordance  with  paragraph  (b)(3)  of  this 
section. 

(FR  Doc.  97-8727  Filed  4-1-97;  4:31  pm) 
MJJNG  COOE  3610-22-P 


50  CFR  Part  679 

(Docket  Na  961107312-7021-02;  1.0. 
033197A] 

Fisheries  of  ttie  Exclusive  Economic 
Zone  Off  Alasl(a;  Yellowfln  Sole  by 
Vessels  Using  Trawl  Qear 

AGENCY:  National  Marine  Fisheries 

Service  (^fMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

SMMARY:  NMFS  is  opening  directed 
fishing  for  the  yellowfin  sole  fishery  by 
vessels  using  trawl  gear  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
fully  utilize  the  first  seasonal  bycatch 
allowance  of  Pacific  halibut  apportioned 
to  the  trawl  yellowfin  sole  fishery 
category  in  the  BSAI. 
EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (Alt.),  March  31,  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPIEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 


according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  first  seasonal  apportionment  of 
the  1997  halibut  bycatch  allowance 
specified  for  the  trawl  yellowfin  sole 
fishery  in  the  BSAI,  which  is  defined  at 
§679.21(e)(3)(iv)(B)(l).  was  established 
by  the  Final  1997  Harvest  Specifications 
of  Groundfish  for  the  BSAI  (62  FR  7168, 
February  18,  1997)  as  210  mt.  Directed 
fishing  for  yellowfin  sole  by  vessels 
using  trawl  gear  in  the  BSAI  was 
prohibited  on  March  22,  1997  (62  FR 
14651,  March  27. 1997)  to  prevent 
exceeding  the  first  seasonal  bycatch 
allowance  of  Pacific  halibut  apportioned 
to  that  fishery. 

The  Administrator,  Alaska  Region, 
NMFS,  has  determined  that  as'  of  March 
22, 1997, 14  metric  tons  of  halibut 
mortality  remain  in  the  first  seasonal 
bycatch  allowance.  Therefore,  NMFS  is 
terminating  the  previous  closure  and  is 
opening  directed  fishing  for  yellowfin 
sole  by  vessels  using  trawl  gear  in  the 
BSAI.  The  second  seasonal  bycatch 
allowance  (210  mt)  of  Pacific  halibut 
apportioned  to  the  trawl  yellowfin  sole 
fishery  category  in  the  BSAI  becomes 
available  on  April  1. 

All  other  closures  remain  in  full  force 
and  effect. 

Classification 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  imder 
E.O.  12866. 

Anthority:  16  U.S.C.  1801  et  seq. 
Dated:  March  31,  1997. 
Guy  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-8565  Filed  3-31-97;  4:29  pm) 
BUJNO  COOE  3S10-22-F 


50  CFR  Part  679 

[Doctot  No.  961126334-702S-02;  LO. 
032897B] 

Fisheries  of  tt>e  Exclusive  Economic 
Zone  Off  Alaslta,  Pollock  In  the  Eastern 
Regulatory  Area  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Prohibition  of  retention. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  pollock  in  the  Eastern  Regulatory 
Area  in  the  Gulf  of  Alaska  (GOA).  NMFS 
is  requiring  that  catches  of  pollock  in 
this  area  be  treated  in  the  same  maiuier 
as  prohibited  species  and  discarded  at 
sea  with  a  minimum  of  injury.  This 
action  is  necessary  because  the  pollock 
1997  total  allowable  catch  (TAG)  in  this 
area  has  been  reached. 

EFFECTIVE  DATE:  Effective  1200  hrs, 
Alaska  local  time  (A.l.t.),  March  31, 
1997,  until  2400  hrs,  A.l.t.,  December 
31.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 

SUPPlfMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  1997  TAG  of  pollock  in  the 
Eastern  Regulatory  Area  of  the  GOA  was 
established  by  the  Final  1997  Harvest 
Specifications  of  Groundfish  for  the 
GOA  (62  FR  8179,  February  24,  1997)  as 
5,580  metric  tons  (mt),  determined  in 
accordance  with  §  679.20  (c)(3)(ii). 

In  accordance  with  §  679.20  (d)(2),  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  has 
determined  that  the  1997  TAG  for 
pollock  in  the  Eastern  Regulatory  Area 
has  been  reached.  Therefore,  the 
Regional  Administrator  is  requiring  that 
further  catches  of  pollock  in  the  Eastern 
Regulatory  Area  be  treated  as  prohibited 
species  in  accordance  with  §679.21  (b). 

Classification 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  31, 1997. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  97-8566  Filed  3-31-97;  4:29  pm] 
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This  section  o*  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
mte  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  M-NM-178-A0] 

RIN  2120-AA64 

Airworthiness  Directives;  Jetstream 
Model  ATP  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Model  ATP  airplanes. 
This  proposal  would  require 
modification  of  the  hydraulic  system, 
and  a  revision  to  the  Airplane  Flight 
Manual  (AFM)  to  include  revised 
procedures  for  lowering  the  landing 
gear.  This  proposal  is  prompted  by  a 
report  of  luicommanded  application  of 
the  brakes  when  the  direct  current  (DC) 
hydraulic  pump  was  selected  ON  with 
the  main  hydraulic  system  operative; 
this  situation  was  caused  by  build-up  of 
back  pressure  in  the  brake  supply  and 
hydraulic  return  systems.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  uncommanded 
application  of  the  brakes  during 
landing,  as  a  result  of  the  build-up  of 
back  pressure. 

DATES:  Comments  must  be  received  by 
May  15,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
178-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 


Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  mnlcing  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA- public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  96-NM-178-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-178-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  audiority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Jetstream  Model  ATP  airplanes. 
The  CAA  advises  that  it  has  received  a 
report  of  uncommanded  application  of 
the  brakes  when  the  direct  current  (DC) 
hydraulic  pump  of  the  auxiliary 
hydraulic  system  was  selected  ON  with 
the  main  hydraulic  system  operative. 
The  cause  has  been  attributed  to  the 
build-up  of  back  pressure  in  the  brake 
supply  and  hydraulic  retiun  systems,  as 
a  result  of  installation  of  Jetstream 
Modification  10303A.  (The  existing 
design  of  Modification  10303A  does  not 
account  for  the  fact  that  the  auxiliary 
hydraulic  system  may  be  operated  while 
the  main  hydraulic  system  is  operating.) 
Build-up  of  back  pressure  in  the  brake 
supply  and  hydraulic  retiun  systems,  if 
not  corrected,  could  result  in 
unconunanded  application  of  the  brakes 
during  landing. 

Explanation  of  Relevant  Service 
Information 

Jetstream  has  issued  Service  Bulletin 
ATP-29-12,  dated  September  9,  1995, 
which  describes  procedures  for 
revisions  to  the  Emergency  and 
Abnormal  Procedures  Sections  of  the 
Airplane  Flight  Manual  (AFM)  to 
include  revised  procedures  for  lowering 
the  landing  gear.  (Paragraph  l.K.  of  the 
service  bulletin  references  Temporary 
Revision  No.  T/52  as  an  additional 
source  of  service  information  for 
revising  the  AFM.  This  particular 
Temporary  Revision  applies  to  airplanes 
of  U.S.  registry.) 

The  service  bulletin  also  describes 
procedures  for  modification  of  the 
hydraulic  system.  The  modification 
involves: 

1.  Connecting  the  auxiliary  hydraulic 
reservoir  feed  to  the  main  hydraulic 
return  system,  thus  eliminating  the  need 
for  a  check  valve  (HTE  510013)  and  its 
associated  piping; 

2.  Connecting  the  existing  feed  line  of 
the  auxiliary  reservoir  directiy  to  the 
pressiue  bleed  line  of  the  brake  master 
cylinder; 

3.  Installing  a  non-return  valve 
between  the  change-over  isolation  valve 
and  the  main  pressure  manifold;  and 

4.  Removing  the  bjrpass  pipeline  of 
the  landing  gear.  Accomplishment  of 
the  modification  will  prevent 
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uncommanded  application  of  the  brakes 
during  landing  when  the  DC  hydraulic 
pump  is  selected  ON  with  the  main 
hydraulic  system  operative. 

The  CAA  classified  this  service 
bulletin  as  mandator)'  and  issued  British 
airworthiness  directive  001-09-095, 
dated  September  1995,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA'f  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AO  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Propoaed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registereid  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  hydraulic  system. 
The  proposed  AD  also  would  require 
revisions  to  the  Emergency  and 
Abnormal  Procedures  Sections  of  the 
FAA-approved  AFM  to  include  revised 
procedures  for  lowering  the  landing 
gear.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Coat  Impact 

The  FAA  estimates  that  10  Jetstream- 
Model  ATP  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 

It  would  take  approximately  25  work 
hours  per  airplane  to  accomplish  the 
proposed  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufactiuvr  at  no  cost  to  the  operator. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
S15,000.  or  Si, 500  per  airplane. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accompUish  the 
proposed  AFM  revisions,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AFM  revisions  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $600, 
or  $60  per  airplane. 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  drafl 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
"ADDRESSES." 

List  of  Sulqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administratbr,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anihority:  49  U.S.C.  106(g).  40113.  44701. 

f39.1»-[Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Jetstream  AircnR  Limited:  Docket  96-NM- 
17»-AD. 

Applicability:  Model  ATP  airplanes, 
having  constructor's  numbers  2002  through 
2063  inclusive:  on  which  letstream 
Modification  10303A  (Jetstream  Service 


Bulletin  ATP  32-41)  has  been  installed: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  application  of 
the  brakes  during  landing,  accomplish  the 
following: 

(a)  Within  60  days  of  the  effective  date  of 
this  AD,  accomplish  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  in  accordance  with  )etstream 
Service  Bulletin  ATP-29-12,  dated 
September  9, 1995. 

(1)  Modify  the  hydraulic  system;  and 

(2)  Revise  the  Emergency  and  Abnormal 
Procedures  Sections  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
information  specified  in  Temporary  Revision 
No.  T/52,  Issue  1,  dated  August  16, 1995. 
which  introduces  revised  pnx:edures  for 
lowering  the  landing  gear,  as  specified  in  the 
temporary  revision;  and  operate  the  airplane 
in  accordance  with  those  limitations  and 
procedures. 

Note  2:  Paragraph  l.K.  of  )etstream  Service 
Bulletin  ATP-29-12,  dated  September  9, 
1995,  references  Temporary  Revision  No.  T/ 
52  as  an  additional  source  of  service 
information  for  revising  the  AFM. 

Note  3:  This  may  be  accomplished  by 
inserting  a  copy  of  Temporary  Revision  No. 
T/52  in  the  AFM.  When  this  temporary 
revision  has  been  incorporated  into  general 
revisions  of  the  AFM,  the  general  revisions 
may  be  inserted  in  the  AFM,  provided  the 
information  contained  in  the  general 
revisions  is  identical  to  that  specified  in 
Temporary  Revision  No.  T/52. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  tiirough  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 


can  be  accomplished.  Issued  in  Renton, 
Washington,  on  March  31, 1997. 
S.R.  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  97-8700  Filed  4-3-97;  8:45  am) 

BILUNO  COOE  4»10-13-U 

14  CFR  Part  39 

[Docint  No.  97-NM-65-AO] 

RM  2120-nAA64 

Airworthiness  Directives;  Boeing 
Model  777-200  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  777-200  series 
airplanes.  This  proposal  would  require 
replacement  of  certain  overhead 
electronics  units  (OEU)  of  the  passenger 
address  and  entertainment 
communication  systems  with  modified 
OEU's.  This  proposal  is  prompted  by 
reports  of  smoke  coming  from  the 
overhead  panels  near  the  passenger 
reading  lights,  which  was  caused  by 
overheating  of  the  transformers  located 
in  the  OEU's.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  overheating  of  the  transformers, 
which  potentially  could  cause  a  fire  in 
the  transformer  assembly  and/or 
electronic  components  located  in  the 
OEU  and  could  cause  smoke  to  enter  the 
passenger  cabin. 

DATES:  Comments  must  be  received  by 
May  15, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
55-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fit>m 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207,  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Peter  Skaves,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 


Ofifice,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2795; 
Cbx  (206)  227-1181. 

SUPP1.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule. 

The  proposals  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-55-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-55-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discuasi«i   - 

The  FAA  has  received  several  reports 
of  smoke  coming  from  the  overhead 
panel  near  the  passenger  reading  lights 
on  Boeing  Model  777-200  series 
airplanes.  In  other  reports,  the  overhead 
electronics  imits  (OEU)  failed  to  supply 
power  to  the  lights  of  the  passenger 
cabin.  Investigation  revealed  that  the 
transformers  of  the  OEU's  are  not 
adequately  protected  fit>m  certain 
overload  &ilure  modes,  which  causes 
the  transformers  to  overheat 
Overheating  of  a  transformer,  if  not 
corrected,  potentially  could  cause  a  fire 
in  the  transformer  assembly  and/or 
electronic  components  located  in  the 


OEU  and  could  cause  smoke  to  enter  the 
passenger  cabin. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  777- 
23A0027,  dated  February  13, 1997.  The 
alert  service  bulletin  describes 
procedures  for  replacement  of  OEU's, 
part  numbers  (P/N)  285W0029-3, 
285W0029-3  MOD  A.  and  285W0029-3 
MOD  B,  of  the  passenger  address  and 
entertainment  commiuiication  systems 
with  modified  OEUs,  P/N's  285W0029- 
5,  285W0029-5  MOD  A,  and 
285W0029-5  MOD  B.  The  modified 
OEU's  contain  a  new  transformer 
assembly  that  contains  circuit 
protection  for  overload  conditions, 
which  will  prevent  the  transformer  from 
overheating. 

The  FAA  also  has  reviewed  and 
approved  Boeing  Component  Service 
Bulletin  285W0029-23-O1.  dated 
February  13, 1997,  which  describes 
procediues  for  reworking  OEU's  having 
P/N's  285W0029-3.  285W0029-3  MOD 
A,  and  285W0029-3  MOD  B.  The 
rework  includes  replacing  the 
transformer  assembly  located  in  the 
OEU  with  a  new  OEU.  applying  dash 
number  -5,  and  adding  a  MOD  level 
marking  (if  applicable)  to  the  nameplate 
of  the  OEU. 

Explanation  of  ReqniremenlB  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacement  of  certain  OEU's  of 
the  passenger  address  and 
entertainment  communication  systems 
with  modified  OEU's.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

Cost  Impact 

There  are  approximately  46  Boeing 
Model  777-200  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  16  airplanes  of 
U.S.  registry  would  be  afiiected  by  this 
proposed  AD,  that  it  would  take 
approximately  209  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figiues,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $200,640,  or  $12,540  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
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operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AO  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substanUai  direct  effiscts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
is  not  a  "significant  regiilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regidatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safisty. 

The  Proposed  Amendnoent 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 

f».13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

BOEING:  Docket  97-NM-55-AD. 

Applicability:  Model  777-200  series 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  777-23A0027.  dated  February  13, 
1997;  certificated  in  any  category. 

NotB  1:  This  AD  applies  to  each  airplane 
identified  in  the  precediog  applicability 
provision,  regardleu  of  whether  it  has  been 


otherwise  modified,'altered,  or  repaired  in 
the  area  sub|ect  to  the  requiraments  of  this 
AO.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
tiiis  AO;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  of  the  transformers 
of  the  overhead  electronic  units  (OEU), 
which  potentially  could  cause  a  firs  in  the 
transformer  assembly  and/ or  other  electronic 
components  of  the  OEU  and  could  cause 
smoke  to  enter  the  passenger  cabin, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  OEU's  having  part 
numbers  (P/N)  285W0029-3.  285W0029-3 
MOD  A.  and  28SW0029-3  MOO  B,  of  the 
passenger  address  and  entertainment 
communication  systems  with  modified 
OEU's  having  P/N's  285W0029-5. 
285W0029-5  MOD  A.  and  285W0029-5 
MOO  B,  in  accordance  with  Boeing  Alert 
Service  Bulletin  777-23A0027,  dated 
February  13, 1997. 

Note  2:  Boeing  Component  Service  Bulletin 
285W0029-23-01,  dated  February  13,  1997, 
describes  procedures  for  reworking  OEU's 
having  P/N"s  285W0029-3,  285W0029-3 
MOO  A,  and  285W0029-3  MOD  B,  to  a 
configuration  having  a  dash  number  -5,  and 
a  MOD  level  marking  (if  applicable). 

(b)  As  of  the  effective  date  of  this  AO,  no 
person  shall  install  an  OEU  having  P/N 
285W0029-3,  28SW0029-3  MOD  A,  or 
285W0029-3  MOD  B,  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  CertificaUon  Office  (AtXD),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACQ. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  SeatUe  ACO. 

(d)  Sftecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regiilations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  March 
31, 1997. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  026Serrice. 
|FR  Doc.  97-«701  Filed  4-3-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  243 
RIN  1010-AC08 

Policy  for  Release  of  Third-Party 
Proprietary  information  for  the 
Administrative  Appeals  Process  and 
for  Alterrtative  Dispute  Resolution 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  proposes  to  amend  its 
regulations  to  authorize  MMS  by  law  to 
provide  third-party  proprietary 
information  to  appellants  and  entities 
involved  in  administrative  appeals  and 
other  Alternative  Dispute  Resolution 
(ADR)  when  that  information  is  the 
basis  for  an  MMS  assessment. 

Presently,  MMS  cannot  release  third- 
party  commercial  or  financial 
information  (proprietary  information) 
because  release  would  violate  the  Trade 
Secrets  Act  which  prohibits  releasing 
proprietary  information  "except  as 
provided  by  law."  This  regulation  will 
provide  the  authority  by  law  to  release 
the  information.  MMS'  proposed  rule 
would  require  that  those  receiving 
relevant  proprietary  information  sign 
confidentiality  and  liability  agreements 
before  the  agency  releases  the 
information. 

DATES:  Comments  must  be  received  on 
or  before  Jime  3, 1997. 

ADDRESSES:  Comments  should  be  sent 
to:  David  S.  Guzy,  Chief,  Rules  and 
F*ublications  Staff,  Royalty  Management 
Program,  Minerals  Management  Service, 
P.O.  Box  25165,  MS  3101,  Denver, 
Colorado,  80225-0165,  courier  delivery 
to  Building  85,  Denver-federal  Center, 
Denver,  Colorado,  80225;  or  e-Mail 
David Guzy^mtp.mms.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Procediues  Staff,  Royalty  Management 
Program,  Minerals  Management  Service, 
telephone  (303)  231-3432,  Fax  (303) 
231-3194,  e-Mail 

David Guzy^mtp.mms.gov. 

SUPPt^MENTARY  INFORMATION:  The 
principal  authors  of  this  proposed 
rulemaking  are  Colette  Haines,  Gregory 
Kann.  Donna  Luna,  Cecelia  Williams, 
and  Sammy  Wilson,  MMS,  and  Howard 
Chalker,  Office  of  the  Solicitor. 

I.  General 

Appellants  sometimes  request 
information  MMS  used  to  assess 
additional  royalties.  MMS  presently 


processes  requests  for  such  information 
under  the  Freedom  of  Information  Act 
(FOIA),  5  U.S.C.  §552,  which  authorizes 
MMS  to  withhold  proprietary 
information.  Exemption  4  of  FOIA 
protects  "trade  secrets  and  commercial 
or  financial  information  obtained  from  a 
party  and  privileged  or  confidential."  It 
protects  submitters  of  proprietary 
information  and  other  parties  associated 
with  such  information  from  the 
competitive  disadvantages  of  public 
disclosure. 

MMS  follows  Exemption  4  of  FOIA  to 
determine  if  certain  types  of  information 
fall  within  the  scope  of  the  Trade 
Secrets  Act,  since  Exemption  4  and  the 
Act  are  coextensive.  CNA  Fin.  Corp.  v. 
Donovan,  830  F.2d  1132, 1144-52  (D.C. 
Cir.  1987),  cert,  denied,  484  U.S.  977 
(1988).  Such  business-related 
information  as  sales  prices  or  values 
that  producers  or  purchasers  submit  to 
MMS  is  commercial  or  financial 
information. 

Information  is  privileged  or 
confidential  if  it  meets  one  of  two  tests: 

(1)  The  submitter  voluntarily  submits 
the  information  to  the  Department  but 
would  not  customarily  release  the 
information  to  the  public; 

(2)  MMS  requires  the  submitter  to 
provide  the  information  and  release  of 
that  information  could  cause  harm  to 
the  competitive  position  of  the 
submitter.  Critical  Mass  Energy  Project 
V.  NBC,  975  F.2d  871,  879,  880  (D.C.  Cir. 
1992).  cert,  denied.  113  S.  Ct.  1579 
(1993). 

MMS  believes  that  commercial  or 
financial  information  less  than  6  years 
old  concerning  the  volume  and  value  of 
the  produced  substance  falls  into  these 
categories.  While  MMS  does  not  believe 
that  the  release  of  either  volimie  or 
value  information  alone  would  cause 
competitive  harm,  it  seeks  input  on  this 
issue  through  this  rulemaking. 

The  requu^ment  to  submit  such 
information  rests  on  the  lessee  or  its 
agent,  such  as  an  operator.  When  a 
purchaser  voluntarily  submits  royalty 
information  to  MMS  on  behalf  of  a 
lessee,  MMS  evaluates  the  harm  to  the 
lessee  and/or  its  agent  as  well  as  the 
purchaser. 

Executive  Order  12600  and  the 
Department  of  the  Interior's  regulations 
implementing  Exemption  4  require  an 
agency  to  notify  the  submitter  prior  to 
releasing  propriety  information  (43  CFR 
2.15(d)).  If  the  submitter  provides  valid 
objection  to  release,  MMS  must  redact 
(delete)  or  otherwise  withhold 
proprietary  information  before  releasing 
the  requested  material. 

There  are  numwous  ways  in  which 
MMS  uses  third-party  proprietary 
information  in  assessing  additional 


royalties.  For  example,  gas  plant  audits 
rely  on  proprietary  information  that 
third  parties  furnish.  MMS  understands 
that  many  submitters  believe  that 
release  of  this  information  could  cause 
competitive  harm  to  them. 

Another  example  is  an  assessment 
based  on  major  portion  analysis,  where 
MMS  determines  the  highest  price  paid 
or  offered  for  a  major  portion  of  oil  or 
gas  produced  from  a  single  field  or  area. 
Third  parties,  including  lessees, 
operators,  and  purchasers,  submit  such 
information  to  MMS.  The  release  of 
combinations  of  information,  such  as 
volume  and  value,  could  cause 
competitive  harm  to  those  third  parties. 

The  Trade  Secrets  Act  (Act),  18  U.S.C. 
1905,  prohibits  MMS  from  releasing 
such  information  except  as  provided  by 
law.  The  Act  provides  penalties  of  up  to 
1  year  in  jail,  a  $1,000  fine,  and 
mandatory  removal  from  the  job  for  a 
Federal  employee  who  discloses 
proprietary  information  without 
authorization. 

However,  the  Act's  prohibition  on 
release  is  not  absolute.  Substantive 
regulations  provide  authorization  for 
release.  Chrysler  v.  Brown,  441  U.S.  281 
(1979).  This  proposed  rule  would 
permit  MMS  to  release  third-party 
proprietary  information  to  those 
appealing  or  attempting  to  setUe 
assessments  based  on  that  information. 
This  section  does  not  address  MMS' 
release  of  any  other  type  of  information. 

Under  the  proposed  regulation,  MMS 
would  inform  the  recipient  of  an 
assessment  based  on  third-party 
commercial  or  financial  information 
(proprietary  information)  that  such 
information  is  available  if  the  party 
signs  confidentiality  and  liability 
agreements.  These  agreements  would 
require  that  the  recipient  use  the 
proprietary  information  only  for 
reviewing  and  appealing  or  settling  an 
MMS  order.  Also,  the  proprietary 
information  would  be  available  only  to 
those  individuals  actually  working  on 
the  appeal  or  a  related  ADR. 

The  agreements  would  require  that 
the  recipient  accept  all  liability  for 
wrongful  disclosure.  Further,  at  its 
discretion,  MMS  could  require  for  good 
cause  that  the  recipient  of  proprietary 
information  meet  more  stringent 
standards  than  normally  required. 

The  recipient  of  an  MMS  order  has 
the  right  to  appeal  the  order  to  the  MMS 
Director,  or  to  the  Deputy  Commissioner 
of  Indian  Affairs  if  the  order  relates  to 
an  Indian  lease.  MMS'  proposed  rule 
would  require  the  appellant  to  request 
access  to  proprietary  information  before 
the  expiration  of  the  appellant's  time  to 
file  a  statement  of  reasons  under  30  CFR 
Part  290. 


MMS  has  determined  that  requiring 
the  appellant  to  make  its  request  early 
in  the  appeals  process  works  best  For 
example,  if  an  appellant  were  to  request 
documents  while  MMS  was  preparing 
the  Director's  Decision,  the  agency 
would  have  to  stop  work  on  the 
decision  to  process  the  request.  This 
would  be  a  particular  problem  because 
of  the  33-month  limit  for  the 
Department  to  decide  appeals  imposed 
in  the  Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  of  1996. 

Additionally,  if  MMS  were  to  furnish 
information  immediately  before  the 
MMS  Director  issued  a  decision,  the 
information  would  be  useless  because 
the  appellant  would  not  have  time  to 
use  the  information.  Because  the  MMS 
order  at  issue  would  have  notified  the 
appellant  that  such  information  was 
available,  there  would  be  no  reason  to 
delay  the  appeals  process  simply 
because  an  appyellant  failed  to  prompdy 
request  information. 

Under  the  proposed  regulations,  MMS 
would  not  release  proprietary 
information  after  the  expiration  of 
appellant's  time  to  file  a  statement  of 
reasons  under  30  CFR  Part  290,  except 
to  facilitate  ADR.  MMS  could  release 
such  information  at  any  time  during 
ADR  under  the  terms  of  the  proposed 
regulations. 

Because  judicial  review  of  final 
agency  action  is  limited  to  the    .. 
administrative  record,  MMS  could  not 
provide  a  requestor  with  proprietary 
information  after  final  agency  action. 

This  rulemaking  applies  only  to  the 
disposition  of  relevant  third-party 
proprietary  information.  It  does  not 
grant  any  rights  to  appellants  to  obtain 
admissions,  depositions,  or  responses  to 
interrogatories. 

MMS  specifically  requests  your 
comments,  including  rationale,  on  the 
folloMring  issues: 

1.  What  type  of  information  is 
proprietary?  For  how  long  after  such 
information  is  generated  does  it  remain 
proprietary?  For  example,  when  is  the 
proprietary  information  no  longer  of 
value  to  the  competition?  Describe  the 
competitive  harm  that  release  of  this 
information  would  cause.  Please  be 
mineral  specific.  Identifythe  data 
elements  on  specific  MMS  forms  that 
you  would  consider  proprietary  either 
on  their  own  or  in  combination  with 
other  data  elements.  Does  the  release  of 
either  volume  or  value  information 
without  the  other  cause  competitive 
harm? 

MMS  seeks  mineral-specific 
comments  because  we  believe  that  the 
release  of  information  regarding  one 
mineral  may  cause  more  competitive 
harm  than  for  another.  For  example. 
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thete  is  usually  only  one  owner/ 
operator/payor  per  coal  mine  or  lease,  as 
opposed  to  multiple  such  entities  for  an 
oil  and  gas  lease.  Therefore,  MMS 
believes  that  release  of  coal  production 
and  royalty  data  is  more  likely  to  cause 
competitive  harm  than  release  of  similar 
information  on  oil  and  gas.  Further, 
because  many  coal  contracts  are  long- 
term  contracts,  such  information  on  coal 
may  remain  proprietary  longer  than  for 
oil  and  gas. 

2.  When  there  is  an  appeal  of  an  MMS 
order  or  AOR,  shoidd  MMS  release 
relevant  proprietary  information  if  the 
requester  signs  confidentiality  and 
liability  agreements? 

3.  Should  MMS  notify  the  submitters 
thf  t  the  proprietary  information  has 
been  requested? 

4.  Are  the  proposed  safeguards  of  this 
rulemaking  adequate  to  protect  the 
submitter's  interest?  Are  there 
additional  safeguards  that  MMS  should 
include  in  this  rule? 

5.  Should  this  rule  include  releese  of 
relevant  proprietary  information  needed 
to  file  appeals  with  the  MMS  Director  or 
defend  against  civil  penalties  under  30 
C2TI  Parts  241  or  251? 

6.  Should  MMS  restrict  the  proposed 
list  of  people  allowed  to  review  the 
relevant  proprietary  information  further 
than  the  proposed  rule  requires? 

7.  Should  MMS  charge  fees  for  the 
relevant  proprietary  Information  based 
on  the  fee  schedule  used  for  FOLA 
requests  at  43  CFR  Part  2? 

As  an  aid  to  public  participation  in 
this  rulemaking,  comments  received 
%vill  be  posted  on  the  Internet  at 
http://www.imp.mm8.gov. 

n.  Section-liy-Section  Analjrsis 

Section  243.10  Definitions. 

All  proposed  definitions  in  this 
section  are  self-explanatory. 

Section  243.11   When  must  I  request 
relevant  third-p€uty  proprietary 
information? 

The  paragraphs  in  this  part  would 
provide  time  frames  for  filing  a  timely 
request  for  relevant  third-party 
proprietary  information.  You  would  be 
required  to  file  a  request  after  you  file 
a  timely  notice  of  appeal  under  30  CFR 
290.3(a)(1).  You  would  submit  a  request 
after  you  file  a  timely  notice  but  before 
the  expiration  of  the  time  for  filing  a 
statement  of  reasons  or  anytime  during 
AOR  with  MMS. 

MMS  would  inform  you  when  your 
order  is  based  on  third-party  proprietary 
information  and  advise  you  of  the 
request  procedures  under  30  CFR 
243.12. 


Section  243.12  How  do  I  request 
relevant  proprietary  information? 

This  section  would  provide  the 
procedures  for  requesting  relevant 
proprietary  information  as  well  as  the 
address  of  the  MMS  FOIA  Officer. 

Section  243.13  May  MMS  deny  my 
request  for  relevant  proprietary 
information? 

This  section  would  provide  that  the 
Associate  Director  for  Royalty 
Management  (AD/RM)  can  deny  your 
request  for  relevant  proprietary 
information  for  good  cause.  The  AD/RM 
would  deny  your  request  if  the 
information  requested  was  not  used  in 
the  order  being  challenged,  or  if  it 
receives  a  request  after  the  time  fiames 
outlined  in  §  243.11.  The  AD/RM  could 
also  deny  the  request  if  you  have 
breached  a  previous  confidentiality  or 
liability  agreement. 

Section  243. 1 4  May  I  appeal  MMS's 
denial  of  my  request  for  relevant 
proprietary  information? 

Paragraph  (a)  would  provide  that  you 
could  appeal  MMS's  denial  of  a  request 
for  relevant  proprietary  information  as 
part  of  your  appeal  on  the  merits  under 
30  CFR  Part  290  to  the  MMS  Director  or 
the  Deputy  Commissioner  of  Indian 
Affairs. 

Paragraph  (b)  would  provide  that  you 
could  not  appeal  a  denial  of  a  request 
for  relevant  proprietary  information 
while  you  are  in  ADR. 

Section  243.15  What  must  I  do  before 
MMS  will  give  me  the  relevant 
proprietary  information? 

Under  the  proposed  regulation,  you 
must  sign  confidentiality  and  liability 
agreements  before  MMS  will  provide 
relevant  documents. 

Paragraph  (a)  would  require  that  your 
organization's  Chief  Operating  Officer  or 
equivalent  sign  the  confidentiality  and 
liability  agreements.  It  would  also 
require  that  the  signing  official  have  the 
authority  to  execute  the  agreement. 
These  agreements  must  be  notarized. 

Paragraph  (b)  would  require  that 
under  the  confidentiality  and  liability 
agreements  you  must  agree  to  accept  all 
liability  of  any  kind  for  wrongful 
disclosure  or  misuse  of  the  proprietary 
information.  Such  liability  includes,  but 
is  not  limited  to,  liability  to  the 
Department:  to  the  third  party  providing 
the  information  to  MMS;  and  to  the 
applicable  le8see(s),  lessor{s),  and 
operator(s). 

For  example,  assume  that,  on  a 
lessee's  behalf,  a  piuchaser  of  oil  and 
gas  from  a  Federal  or  Indian  lease 
submitted  proprietary  information  to 
MMS.  who  in  turn  provided  that 


information  to  an  appellant  under  this 
section.  The  appellant  would  be 
responsible  for  any  and  all  damages  to 
the  lessee,  lessor,  and  purchaser  for  any 
violation  of  the  confidentiality  or 
liability  agreements  which  caused  harm 
to  the  competitive  position  of  these 
parties.  This  would  be  true  whether  the 
lessee,  lessor,  or  piuchaser  sought  such 
damages  from  MMS  or  the  appellant. 
Paragraph  (c)  would  require  you  to 
submit  new  confidentiality  and  liability 
agreements  for  each  appeal  unless  MMS 
determines  that  the  appeal  can  be 
covered  by  an  existing  agreement.  MMS 
could  determine  that  previous 
confidentiality  and  liability  agreements 
for  an  appeal  may  cover  a  sul»equent 
ADR. 

Section  243. 16    Do  I  pay  a  fee  for  the 
relevant  proprietary  information? 

This  section  would  require  you  to  pay 
the  billed  amount  that  MMS  charges 
you  for  producing  the  relevant 
proprietary  information.  For  example, 
the  MMS  general  administrative  costs 
would  include  researching,  copying, 
and  producing  data  on  magnetic  tapes 
and  computer  disks,  among  other  items. 
MMS  would  base  these  costs  on  the 
FOIA  fees  charged  under  43  CFR  Part  2. 
The  bill  would  accompany  the  relevant 
proprietary  information. 

Section  243. 1 7     What  are  my 
obligations  and  restrictions  in  using  the 
relevant  third-party  proprietary 
information  MMS  provides? 

This  section  would  prohibit  you  &t>m 
using  third-party  proprietary 
information  to  gain  a  competitive 
advantage  over  the  submitter  or  other 
parties  associated  with  the  data,  and  to 
cause  any  other  harm  to  the  competitive 
position  of  the  submitter. 

Paragraph  (a)  would  provide  that  you 
may  use  the  proprietary  information 
only  to  evaluate  and  challenge  the 
relevant  order. 

Paragraph  (b)  would  restrict  access  to 
the  proprietary  information  to  the 
specific  individuals  listed  in  this 
paragraph. 

Para^ph  (c)  would  require  that  those 
parties  revievdng  the  proprietary 
information  sign  a  certification 
statement  attesting  that  they  have  read 
the  confidentiality  and  liability 
agreements  and  that  they  agree  to  be 
bound  by  them. 

Paragraph  (d)  would  require  you  to 
maintain  all  certification  statements  and 
make  them  available  to  MMS  upon 
request. 

Paragraph  (e)  would  require  that  you 
provide  all  certification  statements  to 
the  MMS  FOIA  Officer  within  30  days 
after 


(1)  the  Department  issues  a  final 
nonappealable  decision,  or 

(2)  you  and  MMS  conclude  ADR  with 
a  final  agreement,  or 

(3)  you  withdraw  the  appeal  or 
request  for  AOR. 

Paragraph  (f)  would  require  you  to 
identify  any  third-party  proprietary 
information  if  you  use  the  relevant 
proprietary  information  in  an  appeal  or 
during  AOR. 

Paragraph  (g)  would  require  that  you 
return  the  dociunents  as  outlined  in 
§243.20. 

Paragraph  (h)  would  require  you  to  be 
bound  by  the  Tninimnin  confidentiality 
requirements  under  this  regulation 
whether  or  not  they  are  set  forth  in  the 
confidentiality  agreement 

Section  243. 1 8    May  MMS  require  me 
to  meet  more  stringent  confidentiality 
standards  than  those  minimum 
requirements  under  this  regulation? 

This  section  would  advise  you  that  for 
good  cause  MMS  could  hold  you  to 
more  stringent  standards  and  explain  in 
writing  why  they  are  necessary.  One 
example  of  good  cause  would  be  an 
appellant's  failure  to  comply  with 
previous  confidentiality  and/or  liability 
agreements. 

MMS  might  also  determine  that  in 
some  cases  the  company  officials 
directly  involved  in  the  appeal  would 
also  be  involved  in  that  company's  day- 
to-day  decision  making.  Their  access  to 
third-party  proprietary  information 
could  cause  competitive  harm  to  the 
submitter  of,  or  other  parties  associated 
with,  that  information.  In  these  cases, 
MMS  could  limit  review  of  proprietary 
information  to  outside  counsel  or 
consultants. 

Section  243.19    Am  I  relieved  of  the 
confidentiality  and/or  liability 
agreements  and  all  liability  after  the 
appeal  process  or  the  ADR  process  is 
over? 

This  section  would  advise  that  you 
must  always  comply  with  the  terms  of 
the  confidentiality  and  liability 
agreements  even  after 

(1)  the  Department  issues  a  final 
nonappealable  decision,  or 

(2)  you  and  MMS  conclude  AOR  with 
a  final  agreement,  or 

(3)  you  withdraw  the  appeal  or 
request  for  ADR. 

You  will  continue  to  be  liable  for  any 
damage  resulting  from  your  wrongful 
disclosure  of  the  proprietary 
information. 


Section  243.20    What  do  I  do  with  the 
relevant  proprietary  information  after 
the  appeal  process  or  the  ADR  process 
is  over? 

This  section  would  advise  you  of  the 
proper  disposition  of  the  relevant 
proprietary  information. 

Section  243.21     What  happens  if  I  don  t 
return  the  relevant  proprietary 
information? 

This  section  would  require 
appropriate  sanctions  if  you  fiul  to 
return  the  relevant  proprietary 
information. 

m.  Procedural  Matters 

The  Regulatory  Flexibility  Act 

The  Department  certffies  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  luider  the  Regulatory  Flexibility 
Act  (5  U.S.C.  §  601  et  seq.).  The 
proposed  rule  will  provide  the 
authorization  by  law  for  MMS  to 
provide  appelluits  with  dociunents 
furnished  by  third  parties  and  which 
contain  proprietary  information  that 
MMS  iised  to  calculate  an  order. 

Executive  Order  12630 

The  Department  certffies  that  the  nile 
does  not  represent  a  governmental 
action  capable  of  intraference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared  imder 
Executive  Order  12630,  "Governmental 
Actions  and  Interfisrence  with 
Constitutionally  Protected  Property 
Rights." 

Executive  Order  12866 

This  proposed  rule  does  not  meet  the 
criteria  for  a  significant  rule  requiring 
review  by  die  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866. 

Executive  Order  12988 

The  Dep>artment  has  certffied  to  OMB 
that  this  rule  meets  the  applicable 
reform  standards  provided  in  Sections 
3(a}  and  3(b}(2)  of  Executive  Order 
12988. 

Paperwork  Reduction  Act 

This  rule  has  been  examined  under 
the  Paperwork  Reduction  Act  of  1995 
and  contains  no  reporting  and 
information  collection  requirements. 

Unfunded  Mandate  Reform  Act  of  1995 

The  Department  has  determined  and 
certffies  according  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  this  rule  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 


year  on  local.  Tribal.  State  governments 
or  the  private  sector. 

National  Enmroiunental  Policy  Act  of 
1969 

We  have  determined  that  this 
rulemaking  is  not  a  major  Federal  action 
significanUy  affecting  the  quality  of  the 
human  environment,  and  a  detailed 
statement  imder  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4332(2HC))  u  not 
required. 

List  of  Subject!  in  30  CFR  Part  243 

Coal,  Continental  shelf.  Geothermal 
energy.  Government  contracts.  Indian 
lands.  Mineral  royalties,  Natural  gas, 
Petroleiun.  Public  lands — mineral 
resources. 

Dated:  March  27, 1997. 
Bob  Aimstroii^ 

Assistant  Secretary — Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  30  CFR 
Part  243  by  adding  the  following: 

PART  243— APPEALS— ROYALTY 
MANAQEMENT  PROGRAM 


SulifMrt  D    nslsMs  of  Rslswnt  ThiR>- 
Party  Proprtatary  Information 

1.  The  authority  citation  for  part  243 
is  revised  to  read  as  follows: 

AndiorttT:  5  U.S.C  301  et  seq.;  25  U.S.C 
396  et  seq.,  396a  et  seq.,  2101  et  teq.;  30 
U.S.C  181  et  seq.,  351  et  seq..  1001  et  seq.. 
1701  et  aeq.;  31  U.S.C  9701;  43  U.S.C  1301 
et  seq.,  1331  et  seq.,  1801  et  seq. 

2.  Subpart  B  is  added  to  read  as 
follows: 


of  Relewant  PraprteiBfy 


oac. 

243.10  Definitioas. 

243.11  When  must  I  requtet  relevant  thiid- 
party  proprietary  informatioaT 

243.12  Haw  do  I  request  relevant 
proprietaiy  information? 

243.13  May  MMS  deny  my  request  for 
relevant  proprietary  information? 

243.14  May  I  appeal  MMS's  denial  of  my 
request  for  relevant  proprietaiy 
information? 

243.15  What  must  I  do  before  MMS  will 
give  me  the  relevant  proprietary 
infonnation? 

243.16  Do  I  pay  a  fee  for  the  relevant 
proprietary  information? 

243.17  What  are  my  obligatioiu  and 
restrictioiu  in  using  the  relevant 
proprietary  information  MMS  ptrovidea? 

243.18  May  MMS  require  me  to  meet  more 
stringent  confidentiaiity  standards  in 
tome  cases? 
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243.19  Am  I  relieved  of  the  confidentiality 
and  liability  agreements  and  all  liability 
after  the  appieals  process  or  the  ADR 
process  is  over? 

243.20  What  do  I  do  with  the  relevant 
proprietary  information  after  the  api>eala 
IWOC8SS  or  the  ADR  process  is  over? 

243.21  What  happens  if  I  don't  return  the 
rslevant  proprietary  information? 

{243.10    Definitions. 

Ahentative  dispute  resolution  means 
using  methods  other  than  litigation  to 
settle  disputes.  These  methods  may 
include  mediation,  arbitration, 
settlement  negotiation,  minitrials. 
conciliation,  fact  finding,  and 
Cscilitadon. 

Appellant  means  a  person  with  an 
administrative  appeal  of  an  order  from 
the  Minerals  Management  Service, 
pending  under  30  CFR  290  or  30  CFR 
241.51(a)(4).  For  purposes  of  this 
subpart  only,  an  appellant  also  includes 
a  person  involved  in  alternative  dispute 
resolution  (ADR)  with  MMS. 

Proprietary  information  means 
commercial  or  financial  information 
obtained  fit)m  a  third  party  and 
privileged  or  confidential. 

Relevant  proprietary  information 
means  any  proprietary  information  a 
third  party  furnished  and  that  MMS 
used  to  issue  and  support  an  order.  If 
MMS  did  not  rely  on  the  information  for 
the  challenged  order,  then  it  is  not 
relevant  proprietary  information.  Public 
information  is  not  relevant  proprietary 
information. 

Third-party  means  any  party  other 
than  the  appellant  or  the  Department. 

You  means  the  person  requesting  the 
information  and  the  employer. 

f243.ll    When  must  I  request  retevant 
proprtstary  Informrtkin? 

(a)  You  may  obtain  relevant 
proprietary  information  when  MMS 
informs  you  that  an  order  you  received 
is  based  on  such  information,  advises 
you  of  the  request  procediues  under  30 
CFR  243.12,  and  receives  your  timely 
request  for  such  information.  You  may 
obtain  relevant  proprietary  information 
only  at  the  time  provided  in  this 
section. 

(b)  If  you  timely  appeal  an  MMS  order 
under  30  CFR  241.51(a)(4)  or  30  CFR 
290,  you  may  timejy  request  relevant 
proprietary  information  from  MMS  until 
the  expiration  of  the  time  to  file  your 
statement  of  reasons. 

(c)  If  you  are  in  ADR,  you  may  request 
relevant  proprietary  information  until  a 
final  settiement  is  reached  or  ADR  is 
terminated. 

1243.12    How  do  I  request  relevant 
proprtstary  Information? 

(a)  You  must  send  a  written  request 
for  relevant  proprietary  information  to: 


Minerals  Management  Service,  Royalty 
Management  Program,  Freedom  of 
Information  Act  Officer,  Re:  Request  for 
Relevant  Proprietary  Information,  P.O. 
Box  25165  MS  3062,  Denver,  Colorado 
80225-0165. 

Overnight  coiuier  address:  Minerals 
Management  Service,  Royalty 
Management  Program,  Denver  Federal 
Center,  Building  85,  Denver,  Colorado 
80225. 

(b)  In  your  request: 

(1)  Identify  the  relevant  proprietary 
information  you  are  requesting;  and 

(2)  Include  the  MMS  Appeal  Docket 
Niunber  (if  available);  and 

(3)  Identify  any  existing 
confidentiality  and  liability  agreements 
you  have  imder  this  part  and  advise  if 
they  are  related  to  this  request. 

f  243.13    May  MMS  deny  my  request  for 
relevant  proprietary  Information? 

The  Associate  Director  for  Royalty 
Management  (AD/RM)  will  deny  your 
request  if  the  requested  information  is 
not  relevant  proprietary  information  or 
if  the  request  is  received  after  the 
timeframes  outlined  in  §  243.11.  The 
AD/RM  also  may  deny  the  request  if  you 
have  breached  a  previous 
confidentiality  or  liability  agreement  or 
for  other  good  cause. 

{243.14    May  I  appeal  MMSs  denial  of  my 
request  for  relevant  proprietary 
Information? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  if  MMS  denies  your 
request  for  relevant  proprietary 
information,  you  may  appeal  that  denial 
as  part  of  your  appead  on  the  merits 
under  30  CFR  part  290.  If  MMS  denies 
your  request  in  whole  or  in  part  after  the 
date  your  statement  of  reasons  is  due  in 
yoiu  appeal,  you  may  file  a 
supplemental  statement  of  reasons.  You 
must  file  this  supplement  within  60 
days  after  you  receive  notice  that  MMS 
denies  your  request. 

(b)  You  cannot  appeal  a  denial  for  a 
request  for  relevant  proprietary 
information  during  ADR. 

{243.15    What  must  I  do  before  lyiMS  will 
give  me  the  relevant  proprietary 
information? 

(a)  Your  organization's  Chief 
Operating  Officer  or  equivalent  official 
must  sign  the  MMS  confidentiality  and 
liability  agreements.  In  the  agreements, 
the  signing  official  also  must  attest  to 
having  the  authority  to  sign  them.  These 
agreements  must  be  notarized. 

(b)  You  must  agree  imder  the 
confidentiality  and  liability  agreements 
to  accept  all  liability  of  any  kind  for 
wrongful  disclosure  or  misuse  of  the 
proprietary  information.  Such  liability 
includes,  but  is  not  limited  to.  liability 


to  the  Department,  or  the  Indian  lessor, 
the  third  party  providing  the  proprietary 
information,  and  the  applicable  les8ee(s) 
and  operator(s). 

(c)  You  must  submit  new 
confidentiality  and  liability  agreements 
for  each  appeal  or  ADR  imless  MMS 
determines  that  existing  agreements 
cover  the  appeal  or  ADR.  For  example, 
if  you  obtained  relevant  proprietary 
information  through  the  appeals 
prt>cess,  some  or  all  provisions  of  your 
original  confidentiality  and  liability 
agreements  may  cover  a  subsequent 
ADR. 

{243.16    Do  I  pay  a  fee  for  the  relevant 
proprietary  Information? 

You  must  pay  the  amount  MMS 
charges  you  for  the  administrative  cost 
of  providing  the  relevant  proprietary 
information.  The  charges  are  based  on 
the  fees  used  for  Freedom  of 
Information  Act  (FOIA)  requests  at  43 
CFR  Part  2.  MMS  will  send  you  the  bill 
with  the  relevant  proprietary 
information. 

{243.17    What  are  my  oMIgattons  and 
restrictions  In  using  the  relevant  proprietary 
Information  MMS  provides? 

(a)  You  may  use  relevant  proprietary 
information  only  for  evaluating  and 
challenging  the  relevant  order. 

(b)  Only  the  following  persons  may 
review  the  relevant  proprietary 
information: 

(1)  Your  counsel  and  persons  directiy 
assisting  yout  counsel  in  preparing  the 
relevant  appeal  or  associated  ADR;  and 

(2)  Those  persons  in  your  employ 
direcUy  preparing  the  appeal  or  ADR. 

(c)  You  must  ensure  tnat  before  any 
person  reviews  the  relevant  proprietary 
information  they: 

(1)  Sign  and  (fate  the  certification 
statement  attesting  that  they  have  read 
and  understand  the  confidentiality  and 
liability  agreements;  and 

(2)  Agree  to  be  bound  by  them. 

(d)  You  must  maintain  all  certification 
statements  and  provide  them  to  the 
MMS  FOIA  Officer  upon  request. 

(e)  You  must  provide  all  certification 
statements  to  the  MMS  FOIA  Officer 
within  30  days  after: 

(1)  The  Department  issues  a  final 
decision; 

(2)  You  and  MMS  conclude  ADR  with 
a  final  agreement;  or 

(3)  You  withdraw  the  appeal  or 
request  for  ADR. 

(f)  You  must  state  on  the  front  of  any 
appeal  or  ADR  dociunent  that  it 
contains  relevant  proprietary 
information.  You  also  must  identify  the 
relevant  proprietary  information  on 
each  page  or  record. 

(g)  You  must  return  the  documents  as 
provided  in  §  243.20. 


(h)  You  are  bound  by  these  minimum 
requirements  whether  or  not  they  are  set 
forth  in  the  confidentialify  agreement. 

{243.18    May  MMS  require  me  to  meet 
more  stringent  confidentiality  standards  In 
some  cases? 

MMS,  at  its  discretion,  may  advise 
you  in  writing  that  it  will  hold  you  to 
more  stringent  standards.  For  example, 
MMS  may  require  that  only  outside 
couinsel  review  relevant  proprietary 
information  if  you  have  breached  a 
previous  confidentialify  and/or  liabilify 
agreement,  or  if  you  are  a  direct 
competitor  of  the  submitter  of  the  third- 
parfy  proprietary  information. 

{243.19    Am  I  relieved  of  the 
confidentiality  and  liability  agreements  and 
all  liability  after  ttie  appeals  process  or  tfie 
ADR  process  is  over? 

You  must  comply  with  the  terms  of 
the  confidentialify  and  liabilify 
agreements  even  after  the  appeals 
process  or  the  ADR  process  is 
completed.  For  example,  if  a  final 
decision  is  reached  through  the 
administrative  process  or  ADR,  or  you 
withdraw  your  appeal  or  ADR  request, 
you  Moll  continue  to  be  liable  for  any 
damage  residting  from  your  wrongful 
disclosure  of  the  proprietary 
information. 

{243.20  What  do  I  do  witti  the  relevant 
proprietary  Information  after  the  appeals 
process  or  the  AOR  process  is  over? 

(a)  You  must  return  all  relevant 
proprietary  information  to  the  MMS 
FOIA  Officer  at  the  address  in  §  243.12 
(a),  along  with  all  copies,  excerpts,  or 
siunmaries  of  such  information,  within 
60  days  after 

(1)  The  Department  issues  a  final 
decision; 

(2)  You  and  MMS  conclude  ADR  with 
a  final  agreement;  or 

(3)  You  withdraw  the  appeal  or 
request  for  ADR. 

{243.21    What  happens  If  I  don't  return  the 
relevant  proprietary  Information? 

You  will  be  subject  to  appropriate 
sanctions  including  civil  penalties 
under  30  CFR  Part  241  if  you  fail  to 
return  the  relevant  proprietary 
information. 

(FR  Doc.  97-6689  Filed  4-3-97;  8:45  am] 
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30  CFR  Parts  202  and  216 

RiN  1010-AC23 

Amendments  to  Standards  for 
Reporting  and  Paying  Royalties  on 
Gas  and  the  Gas  Analysis  Report 

agency:  Minerals  Management  Service 

(MMS),  Ulterior. 

ACTION:  Proposed  rulemaking. 

SUlflNAftY:  The  Minerals  Management 
Service  proposes  to  amend  its 
regulations  requiring  operators  in  the 
Gulf  of  Mexico  Region  to  report  gas  at 
the  standard  conditions  of  14.73  psia 
(instead  of  15.025  psia)  and  adjusted  to 
60  degrees  Fahrenheit.  This  change  will 
make  the  regulations  consistent  vfith 
proposed  changes  to  30  CFR  Part  250. 

MMS  also  proposes  to  change  the 
requirement  for  submitting  Form  MMS- 
4055,  Gas  Analysis  Report  (GAR),  from 
a  semiannual  basis  to  submitting  a  GAR 
when  requested  by  MMS.  This 
reduction  of  reporting  will  help  satisfy 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1995  by  eliminating 
reports  that  are  no  longer  used. 
DATES:  Comments  must  be  received  on 
or  before  May  5, 1997. 

ADDRESSES:  Comments  should  be  sent 
to:  David  S.  Guzy,  Chief,  Rules  and 
Procedures  Staff,  Royalfy  Management 
Program,  Minerals  Management  Service, 
P.O.  Box  25165,  MS  3101,  Denver, 
Colorado  80225-0165;  courier  delivery 
to  Building  85,  Denver  Federal  Center, 
Denver,  Colorado  80225;  or  e-Mail 

David Guzy@smtp.mms.gov. 

Comments  received  will  be  posted  on 
the  Internet  at  http:// 
www.rmp.mms.gov. 
SUPPt-EMENTARY  INFORMATION:  We  are 
limiting  the  comment  period  to  30  days 
because  this  proposal  is  a  minor 
wording  change  to  the  existing 
regulations,  and  it  parallels  the 
proposed  offshore  rule. 

The  intention  of  the  amendments  is  to 
keep  the  regulations  in  parts  202  and 
216  relating  to  royalfy  consistent  with 
those  relating  to  offshore  minerals 
management  and  to  reduced  reporting 
requirements  on  the  public. 

MMS  is  seeking  comments  on  the 
applicable  industry  standards  and 
practices  regarding  the  pressure  at 
which  gas  should  be  measured.  Please 
comment  on  whether  reporting  gas 
measurement  at  the  standard  pressure  of 
14.73  psia  is  appropriate  or  whether 
some  other  pressure  should  be  adopted. 

The  principal  author  of  this  proposed 
rulemaking  is  Lawrence  K.  Barker  of  the 
Compliance  Verification  Division, 
Lakewood.  Colorado. 


Regulatory  Flexibilify  Act 

The  Department  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  niunber 
of  small  entities  imder  the  Regulatory 
Flexibilify  Act  (5  U.S.C.  §  601  et  seq.). 
This  proposed  rule  would  revise  RMP's 
rules  for  reporting  gas  at  the  same 
standards  as  Offshore  Minerals 
Management's  rules. 

Execnitive  Order  12630 

The  Department  certffies  that  this 
proposed  rule  does  not  represent  a 
governmental  action  capuble  of 
interference  with  constitutionally 
protected  properfy  rights.  Thus,  a 
Takings  Implication  Assessment  need 
not  be  prepared  under  Executive  Order 
12630,  "Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights." 

Papenvoiic  Reduction  Act 

This  proposed  rule  has  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995;  no  new 
reporting  and  information  collection 
requirements  are  included.  The  current 
information  collection  requirements 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C.  §  3501  et  seq.,  and  assigned 
Clearance  Number  1010-0040. 

Executive  Order  12866 

This  proposed  rule  does  not  meet  the 
criteria  for  a  significant  rule  requiring 
review  by  OMB. 

Executive  Order  12988 

The  Department  has  certified  to  OMB 
that  this  proposed  rule  meets  the 
applicable  reform  standards  in  section  3 
(a)  and  (b)(2). 

Unfunded  Mandate  Reform  Act  of  1995 

The  Department  has  determined  and 
certifies  that  this  proposed  rule  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local,  tribal.  State 
governments,  or  the  private  sector. 

National  Environmental  Policy  Act  of 
1969 

We  have  determined  that  this 
proposed  rulemaking  is  not  a  major 
Federal  action  significanUy  affecting  the 
qualify  of  the  human  environment,  and 
a  detailed  statement  under  section 
192(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332(2)(c)) 
is  not  required. 

List  of  Subfects 

30  CFR  Part  202 

Coal,  Continental  shelf,  Ceothermal 
energy.  Government  contracts,  Indian 
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lands.  Mineral  royalties.  Natural  gas. 
Petroleum,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30  CF7?  Part  216 

Coal,  Continental  shelf,  Geothermal 
energy,  Government  contracts,  Indian 
lands,  Nfineral  royalties.  Natural  gas. 
Penalties,  Petroleum,  Public  lands- 
mineral  resources,  Reporting  and 
recordl^eeping  requirements. 

Dated:  March  27. 1997. 
Bob  AiiusUoog, 

Assistant  Secretary— Land  and  Muieni/s 
Management. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Parts  202  and  216  are 
proposed  to  be  amended  as  follows: 

PART  202— ROYALTIES 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Aathority:  5  U.S.C.  301  et  seq.;  25  U.S.C 
396  et  seq..  396a  et  seq.,  2101  et  seq.;  30 
U.S.C  181  etseq..  351  etseq.,  1001  etseq.. 
1701  et  seq.:  31  U.S.C.  9701;  43  U.S.C.  1301 
et  seq.,  1331  et  seq.,  1801  et  seq. 

Sulipart  D — Federal  and  Indian  Gas 

2.  Section  202.152(a)(1)  is  revised  to 
read  as  follows: 

1202.152    Standard*  for  reporting  and 
paying  royalties  on  gas. 

(a)(1)  If  you  are  responsible  for 
reporting  production  or  royalties,  you 
must: 

(A)  Report  gas  volumes  and  Btu 
heating  values,  if  applicable,  under  the 
same  degree  of  water  saturation  as' 
stated  in  your  sales  contract; 

(B)  Report  gas  volumes  in  units  of 
1.000  cubic  feet  (mcf);  and 

(C)  Report  gas  volumes  and  Btu 
heating  value  at  a  standard  pressure 
base  of  14.73  psia  and  a  standard 
temperature  base  of  60  degrees 
Fahrenheit. 


PART  21fr-PROOUCTK>N 
ACCOUNTING 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.:  25  U.S.C 
396  et  seq..  396a  et  seq.,  2101  et  seq.;  30 
U.S.C  181  et  seq..  351  et  seq.,  1001  et  seq., 
1701  et  seq.;  31  U.S.C  3716.  3720A,  9701;  43 
U.S.C  1301  et  seq.,  1331  et  seq..  1801  et  seq. 

Subpart  B— Oil  and  Gas.  General 

2.  Section  216.54  is  revised  to  read  as 
follows: 

1216.54    Gas  Analyito  Report 

When  requested  by  MMS,  any 
operator  must  file  a  Gas  Analysis  Report 


(GAR)  (Form  MMS-4055)  for  each  sale 
or  transfer  meter.  The  form  must  contain 
accurate  and  detailed  gas  analysis 
information.  This  requirement  applies 
to  o&hore,  onshore,  or  Indian  leases. 

(a)  MMS  may  request  a  GAR  when 
you  sell  gas  or  transfer  gas  for 
processing  before  the  p>oint  of  royalty 
computation. 

(b)  When  MMS  first  requests  this 
report,  the  report  is  due  within  30  days. 
If  MMS  requests  subsequent  reports, 
they  will  be  due  no  later  than  45  days 
after  the  month  covered  by  the  report. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGOO8-07-OO7] 

RIN2115-AE47 

Drawbridge  Operation  Regulation; 
Lake  Pontchartrain,  LA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Cuard  proposes  to 
temporarily  change  the  regulation  for 
the  operation  of  the  north  bascule  twin 
span  drawbridges  across  Lal^e 
Pontchartrain  between  Metairie  and 
Mandeville,  Louisiana  to  authorize  them 
to  remain  closed  to  navigation  from  June 
9,  1997,  until  October  10,  1997,  except 
on  alternating  weekends.  On  alternating 
weekends  during  this  period  when 
working  is  not  being  conducted,  the 
draws  will  open  if  3  hours  notice  is 
given.  This  action  is  necessary  to 
facilitate  cleaning  and  paintixig  of  the 
bascule  structures. 

DATES:  Comments  must  be  received  on 
or  before  May  5.  1997. 

ADDRESSES: Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Eighth  Coast  Guard     - 
District,  Bridge  Administration  Branch, 
Hale  Boggs  Federal  Building,  room    ' 
1313,  501  Magazine  Street.  New 
Orleans,  Louisiana  70130-3396  between 
7  a.m  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (504)  589-2965. 
Commander  (ob)  maintains  the  public 
docket  for  this  proposed  temporary  rule. 

Comments  may  be  submitted  to  the 
above  address. 

FOR  FURT>1ER  MFORMATION  CONTACT: 
Phil  Johnson,  Bridge  Administration 
Branch.  (504)  589-2965. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

Interested  parties  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  written  views,  comments, 
or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  this  proposal. 
Please  submit  two  copies  of  all 
comments  and  attachments  in  an 
unbound  format,  no  Icurger  than  8V2  by 
11  inches,  suitable  for  electronic  filing. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Eighth  Coast 
Guard  District  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  is  determined  that  the 
opportunity  for  oral  presentations  will 
aid  in  the  implementation  of  this 
rulemalung,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register.  Because  of  the  need  to 
proceed  to  final  rule  by  June  1997,  a  30 
day  comment  period  is  being  used.  The 
affected  area  is  a  small  geographic  area; 
notice  of  publication  will  be  provided  in 
the  local  notice  to  mariners,  and  local 
business  will  be  contacted. 

The  Coast  Guard  will  evaluate  all 
comments  received  and  determine  a 
course  of  final  action  on  this  proposal. 
The  proposed  regulation  may  be 
changed  in  the  light  of  comments 
received. 

Background  and  Purpose 

The  north  bascule  span  of  the  Greater 
New  Orleans  Expressway  Commission 
(GNOEC)  across  Lake  Pontchartrain, 
Louisiana  has  a  vertical  clearance  of  42 
feet  above  mean  high  water  in  the 
closed  to  navigation  position  and 
unlimited  clearance  in  the  open  to 
navigation  position.  The  Lake 
Pontchartrain  Causeway  South  Channel 
fixed  span  offers  an  alternate  route  with 
a  vertical  clearance  of  50  feet  above 
mean  high  water.  Navigation  on  the 
waterway  consists  of  small  tugs  with 
tows,  fishing  vessels,  sailing  vessels, 
and  other  recreational  craft. 

For  protection  of  the  environment,  the 
cleaning  and  painting  operation  requires 
a  fully  enclosed  system  with  negative 
air  pressure.  The  special  equipment 
used  for  this  procedure  has  to  be 
removed  each  time  the  draw  span  is 
opened.  Since  this  process  is  time 
consuming  and  costly,  the  equipment 


should  remain  in  place  for  12-day 
periods,  allowing  the  contractor  to 
maximize  work  time. 

Painting  operations  in  the 
counterweight  area  will  require  the 
bridge  to  be  placed  in  the  open  to 
navigation  position.  During  the  time  in 
which  the  span  of  one  bridge  is  in  the 
open  position  to  be  painted,  the  span  of 
the  other  bridge  will  need  to  be  closed 
to  detour  vehicular  traffic.  High 
weekday  traffic  volumes  and  the 
requirement  to  paint  during  daylight 
will  require  that  the  work  be  done  on 
weekends.  Records  obtained  from  the 
GNOEC  indicate  that  most  of  the  marine 
traffic  requiring  a  bridge  opening  is 
recreational  sailboat  traffic  which 
normally  transits  the  bridge  on 
weekends.  Therefore,  painting  of  the 
counterweight  areas  udll  only  be 
conducted  every  other  weekend.  The 
bridge  will  operate  normally  on  the 
alternate  weekends,  when  painting  of 
the  coimterweight  areas  is  not  being 
conducted,  and  on  the  weekends  of 
Independence  Day  and  Labor  Day, 
including  adjoining  Federal  weekday 
holidays. 

The  Coast  Guard  proposes  to 
temporarily  change  the  regulation  for 
the  operation  of  the  Greater  New 
Orleans  Expressway  Commission 
Causeway,  north  bascule  span  so  that 
the  draws  need  not  open  for  the  passage 
of  vessels  from  Jime  9. 1997  to  October 
10,  1997  except  that  on  the  following 
dates  the  draws  will  open  on  signal  if 
three  hours  notice  is  given:  June  21  and 
22;  July  4.  5  and  6,  July  19  and  20. 
August  2  and  3,  August  16,  and  17. 
August  30  and  31  and  September  1, 
September  13  and  14  and  September  27 
and  28. 1997.  In  the  event  of  an 
approaching  tropical  storm  or  hurricane, 
the  bridge  will  be  returned  to  the 
normal  operation  within  24  hours. 

The  Greater  New  Orleans  Expressway 
Commission  has  requested  this 
temporary  rule  so  that  cleaning  and 
painting  of  the  structure  can  be 
accomplished.  The  short  term 
inconvenience,  attributable  to  a  delay  of 
vessel  traffic  for  a  maximum  of  twelve 
days  at  any  time  during  this  period,  is 
outweighed  by  the  long  term  benefits  to 
be  gained  by  keeping  the  bridge  free  of 
corrosion  and  in  proper  working 
condition. 

Regulatory  Evaluation 

This  proposed  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  cost  and  benefits  under  section 
6(a)(3)  of  that  order.  It  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  order.  It  is  not 


significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
temporary  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regxilatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Bndge  tender  logs  for  46  random 
weeks  throughout  1996  and  early  1997 
were  obtained  from  GNOEC.  The 
records  showed  that,  other  than  during 
weeks  with  holidays  or  diuing  weeks 
when  sailboat  regattas  transit  the  bridge, 
an  average  of  6  vessels  per  week 
required  openings  of  the  draw  spans. 
Out  of  259  vessels  which  required 
bridge  openings,  224  were  recreational 
sailboats.  32  were  commercial  vessels,  1 
was  a  commercial  fishing  vessel  and  2 
were  U.S.  Coast  Guard  construction 
tenders.  On  average,  87%  of  all  vessels 
requiring  a  bridge  opening  were 
recreational  sailboats. 

The  Coast  Guard  canvassed  the  small 
business  community  by  contacting  boat 
yards,  marinas  and  restaurants  which 
operate  waterfront  facilities  in  the  Lake 
Pontchartrain  area.  They  were  asked  if 
the  proposed  temporary  rule  would 
have  an  economic  impact  on  thefr 
businesses.  None  of  the  business 
operators  indicated  that  the  proposed 
temporary  rule  would  severely  impact 
them.  One  business  stated  there  could 
be  minor  economic  impact,  but  based  on 
the  fact  that  only  an  average  of  6  vessels 
per  week  require  an  opening,  and  that 
sailboats  which  require  more  than  the 
50  feet  of  clearance  available  at  the 
South  Channel  Span,  would  be  able  to 
schedule  transits  through  the  North 
Channel  Draw  every  other  weekend,  no 
significant  impacts  would  be 
anticipated. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposed      * 
temporary  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000.  Several 
small  businesses  were  individually 
contacted  and  requested  to  verbally 
comment  on  the  potential  economic 
impacts  that  the  proposed  temporary 
rule  could  have  on  them.  Based  on  the 
comments  obtained,  the  Coast  Guard 
certifies  under  5  U.S.C  605(b)  that  this 
proposed  temporary  rule  will  not  have 


a  significant  economic  impact  on  a 
substantial  numt)er  of  small  entities.  If. 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  will  have  a 
signiffcant  economic  impact,  please 
comment,  explaining  why  your  business 
or  organization  qualifies,  and  to  what 
degree  this  proposed  rule  will 
economically  effect  it. 

CoUectJDP  of  Information 

This  proposed  temporary  rule 
contains  no  collection-of-information 
requirements  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

EoTiromnent 

The  Coast  Gutird  considered  the 
environmental  impact  of  this  proposed 
temporary  rule  and  concluded  that 
under  paragraph  2.B.2.g(5)  of 
Commandant  Instruction  M16475.1B. 
this  proposed  temporary  rule  is 
categorically  excluded  from  further 
environmental  dociunentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulation 

For  the  reasons  sat  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  Part  117  as  follows: 

PART  117— [AMENDED] 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Antfaority:  33  U.S.C  499;  49  CFR  1.46;  and 
33  CFR  1.05-l(g):  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
StaL  5039. 

2.  In  §  117.467  a  new  paragraph  (c)  to 
read  as  follows: 

{117.4«7    Lake  Pontchartrain. 

•        •        •        •        • 

(c)  From  7  ajn.  on  June  9. 1997 
through  6  p.m.  on  October  10, 1997. 
paragraph  (b)  does  not  apply  and,  die 
draws  of  the  Greater  New  Orleans 
Expressway  Commission  Causeway, 
north  bascule  span  need  not  open  for 
the  passage  of  vessels;  except  that  on  the 
follo%ving  dates  the  draws  will  open  on 
signal  if  three  hours  notice  is  given: 
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Jime  21  and  22;  July  4,  5  and  6,  July  19 
and  20,  August  2  and  3,  August  16  and 
17,  August  30  and  31  and  September  1, 
September  13  and  14  and  September  27 
and  28. 1997.  In  the  event  of  an 
approaching  tropical  storm  or  hurricane, 
the  draws  will  return  to  aormal 
operation  within  24  hours. 

Dated:  March  24.  1997. 
T.W.  Jouah, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  97-8507  Filed  4-3-97;  8:45  ami 
■UMQ  COOe  4t10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart70 
[AO-fm.-680e-2] 

Clean  Air  Act  Propos«d  Approval  of 
Amandmant  to  TItIa  V  Operating 
Permits  Program;  Pima  County 
Department  of  Environmentai  Quaiity. 
Arizona 

AGBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


The  EPA  proposes  approval  of 
the  revision  to  the  Operating  Permits 
Program  submitted  by  the  Arizona 
Department  of  Environmental  Quality 
("ADEQ")  on  behalf  of  the  Pima  County 
Department  of  Environmental  Quality 
("Pima"  or  "County")  for  the  purpose  of 
complying  %vith  section  502(b)(3)  of  the 
Clean  Air  Act  ("the  Act"),  which 
requires  that  each  permitting  authority 
collect  fees  sufficient  to  cover  all 
reasonable  direct  and  indirect  costs 
required  to  develop  and  administer  its 
title  V  operating  permits  program. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
May  5. 1997. 

A00RE88ES:  Comments  must  be 
submitted  to  Ginger  Vagenas  at  EPA, 
AIR-3,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Copies  of  Pima's 
submittal  and  other  supporting 
information  used  in  developing  this 
proposed  approval  are  available  for 
inspection  {AZ-Pima-97-l-OPS) 
during  normal  business  hours  at  the 
following  location:  U.S.  Environmental 
Protection  Agency,  Region  9;  75 
Hawthorne  Street;  San  Francisco,  CA 
94105. 

FOA  FURTHER  MFORMATION  CONTACT: 
Ginger  Vagenas  (telephone  415-744- 
1252),  Mail  Code  AIR-3.  U.S. 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 


SUPPtEMENTARY  INFORMATION: 
I.  Background  and  Purpose 

As  required  under  title  V  of  the  Clean 
Air  Act  as  amended  (1990),  EPA  has 
promulgated  rules  that  define  the 
minimum  elements  of  an  approvable 
state  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  the  EPA  will 
approve,  oversee,  and  withdraw 
approval  of  state  operating  permits 
programs  (see  57  FR  32250  Quly  21, 
1992)).  These  rules  are  codified  at  40 
CFR  Part  70.  Title  V  requires  states  to 
develop  and  submit  to  EPA,  by 
November  15,  1993,  programs  for 
issuing  these  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources.  The  EPA's  program 
review  occurs  pursuant  to  section  502  of 
the  Act,  which  outlines  criteria  for 
approval  or  disapproval. 

On  November  15,  1993,  Pima's  title  V 
program  was  submitted.  EPA  proposed 
interim  approval  of  the  program  on  July 
13,  1995  (60  FR  36083).  The  fee 
provisions  of  the  program  were  found  to 
be  fully  approvable.  On  November  14, 
1995,  in  response  to  changes  in  state 
law,  Pima  amended  its  fee  provisions 
under  Chapter  12.  Article  VI  of  Title  17 
of  the  Pima  County  Air  Quality  Control 
Code.  Those  changes  were  submitted  to 
EPA  on  January  14.  1997.  after  it 
promulgated  final  interim  approval  of 
Pima's  title  V  program  (61  FR  55910, 
October  30,  1996). 

n.  Proposed  Action 

EPA  is  proposing  to  approve  the 
submitted  amendments  to  the  fee 
provisions  of  Pima's  title  V  operating 
permits  program.  A  description  of  the 
submitted  materials  and  an  analysis  of 
the  amendments  are  included  below. 

A.  Submitted  Materials 

Pima's  title  V  program  amendment 
was  submitted  by  the  Arizona  DEQ  on 
January  14.  1997.  The  submittal 
includes  the  revised  fee  regulations 
(Chapter  12.  Article  VI  of  Title  17  of  the 
Pima  Coimty  Air  Quality  Control  Code 
as  amended  on  November  14. 1995).  a 
technical  support  document,  and  a  legal 
opinion  by  the  County  Attorney. 
Additional  materials,  including  proof  of 
adoption  and  a  commitment  to  provide 
periodic  updates  to  EPA  regarding  the 
status  of  the  fee  program,  were 
submitted  on  February  26, 1997. 

B.  Legal  Opinion 

Section  502(b)(3)  of  the  Act  requires 
that  each  permitting  authority  collect 
fees  sufficient  to  cover  all  reasonable 
direct  and  indirect  costs  required  to 
develop  and  administer  its  title  V 


operating  permits  program.  Pima's 
submittal  includes  an  opinion  from  the 
Coimty  Attorney  regarding  the  adequacy 
of  the  laws  of  the  State  of  Arizona  and 
Pima's  amended  title  V  program.  The 
County  Attorney  states: 

Hit  is  my  opinion  that  the  laws  of  the  state 
of  Arizona  provide  adequate  authority  to 
carry  out  all  aspects  of  the  amended  program 
submitted  by  the  Pima  County  Air  Quality 
Control  District  to  the  EPA.  *   •   • 

(Tjhe  Arizona  Revised  Statutes  and  Pima 
County  Code,  Title  17,  ensure  that  permit 
fees  assessed  as  part  of  the  Title  V  (Class  1) 
permit  program  will  cover  all  reasonable 
direct  and  indirect  costs  required  to  develop, 
administer,  and  enforce  Pima  County's  Title 
V  Permit  Program. 

C.  Permit  Fee  Demonstration 

Each  title  V  program  submittal  must 
contain  either  a  detailed  demonstration 
of  fee  adequacy  or  a  demonstration  that 
aggregate  fees  collected  from  title  V  ■ 
sources  meet  or  exceed  $25  per  ton  of 
emissions  per  year  (adjusted  &om  1989 
by  the  Consiuner  Price  Index  (CPI)). 
Pima  has  submitted  a  detailed  fee 
analysis  that  demonstrates  the  fees  it 
will  collect  under  the  amended  rules  are 
ade^ate  to  cover  program  costs. 

Title  V  emission  fees.  Pima's  fee 
provisions  require  that  the  owner  or 
operator  of  each  source  required  to 
obtain  a  title  V  permit  shall  pay  an 
annual  emissions  fee  equal  to  $28.15  per 
year  per  ton  of  actual  emissions  of  all 
regulated  air  pollutants,  or  a  specified 
minimum,  whichever  is  greater.  See 
17.12. 510.C.  and  17.12.510.C.5. 
Beginning  in  1994.  the  emissions  fee 
rate  is  adjusted  to  reflect  the  increase,  if 
any,  in  the  Consumer  Price  Index.  See 
17.12.510.C.4. 

Emission  fees  are  used  by  Pima  to 
cover  the  costs  of  the  Title  V  related 
activities  not  covered  by  title  V  i}erniit 
fees.  These  activities  are  inspection 
services  and  associated  direct  and 
indirect  costs.  Pima  estimates  the 
annual  cost  of  these  activities  to  be 
$68,640.  Based  upon  known  sources 
and  emissions  reported  by  the  sources, 
and  using  the  emission  fee  ($28.15  per 
ton,  indexed  to  the  CPI  beginning  in 
1994)  and  the  fee  schedule,  the  Coimty 
estimates  its  annual  revenue  from 
emissions  fees  will  be  $70,100. 

Permit  fees.  Pima's  fee  provisions 
require  that  applicants  for  permits  to 
construct  and  operate  that  are  subject  to 
title  V  must  pay  the  total  actual  cost  of 
reviewing  and  acting  upon  applications 
for  permits  and  permit  revisions.  See 
17.12.510.C.  and  17.12.510.1.  These  fees 
are  used  to  cover  the  cost  of  issuing 
permits.  Pima  estimated  the  permitting 
related  average  hourly  billing  costs  for 
permitting  of  title  V  facilities,  including 
salary,  fringe  benefits,  direct  non-salary 


costs  and  indirect  costs  including  cost 
estimates  of  various  types  of  permit 
related  activities.  The  estimated  hourly 
cost  is  $53.60. 

Because  state  law  caps  hourly  fees  at 
$53.00.  Pima's  hourly  charges  are 
capped  at  $53.00.  See  17.12.510.M. 
Although  this  cap  is  60  cents  per  hour 
less  than  the  District's  estimated  hourly 
costs  for  permit  processing.  EPA  finds 
this  provision  to  be  fully  approvable. 
Given  the  inherent  uncertainty  in  the 
cost  estimates.  EPA  believes  that  the 
difi^erence  is  insignificant  and  unlikely 
to  cause  a  shortfall  in  revenues.  Further, 
Pima  is  tracking  its  program  costs  and 
revenues  and  has  committed  to  provide 
EPA  with  periodic  updates  that  will 
demonstrate  whether  fee  revenues  are 
meeting  the  costs  of  the  program.  If  EPA 
finds  that  the  County  is  not  collecting 
fees  sufficient  to  fund  the  title  V 
program,  it  will  require  a  program 
revision. 

In  addition  to  imposing  a  cap  on 
hourly  fees,  state  law  also  limits  the 
maximum  chargeable  fee  for  issuing  and 
revising  permits.  State  law  and  Pima 
regulations  cap  Title  V  permit  issuance 
fees  at  $30,000.  See  17.12.510.G.  Pima 
estimates  processing  costs  for  permit 
issuance  at  $21,484.  Fees  for  processing 
permit  revisions  are  capped  at  $25,000 
for  significant  revisions  and  $10,000  for 
minor  permit  revisions.  See  17.12.510.1. 
Because  the  workload  associated  with 
these  classes  of  permit  revisions  is 
likely  to  vary  a  great  deal,  Pima  did  not 
attempt  to  estimate  the  cost  of  these 
actions.  The  County  believes  that  costs 
for  permit  revisions  will  be  less  than  the 
maximum  allowable  fees.  (See  letter  to 
Dave  Howekamp,  EPA,  from  David 
Esposito,  Pima  County,  dated  February 
17. 1997.)  EPA  will  periodically  review 
the  County  program  to  ensure  adequate 
fees  are  collected. 

m.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  approval. 
Copies  of  Pima's  submittal  and  other 
information  relied  upon  for  the 
proposed  interim  approval  are 
contained  in  a  docket  (AZ-Pima-97-1- 
OPS)  maintained  at  the  EPA  Regional 
Office.  The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to.  or  otherwise  considered 
by.  EPA  in  the  development  of  this 
proposed  interim  approval.  The 
principal  purposes  of  the  docket  are: 

(1)  to  allow  interested  parties  a  means 
to  identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and 


(2)  to  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  conunents  received  by  May  5, 1997. 

B.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  sniall  entities. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantiy 
or  uniquely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  bom  this  action. 

D.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  bora  Executive 
Order  12866  review. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Anthority:  42  U.S.C  7401-7671q. 
Dated:  March  23, 1997. 
Felicia  Marcua, 

Regional  Administrator. 

|FR  Doc.  97-8691  Filed  4-3-97;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  S7 
[Doctot  No.  FEMA-721 1] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  communify  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
communify. 

A0ORES8ES:  The  proposed  base  flood 
elevations  for  each  communify  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
communify.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  communify  listed  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
communify  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
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requirements  of  the  NFIP  and  are  also 
lued  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  alter  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  EnTironmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4104, 
and  are  required  to  establish  and 


maintain  community  eligibility  in  the 
National  Flood  Insurance  Profpam.  As  a 
result,  a  regulatory  flexibility  analysis 
has  not  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

ExecutiTe  Order  12812,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987.  ' 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 


List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  fospart  67 
continues  to  read  as  follows: 

Anthority:  42  U.S.C  4001  at  seq.; 
Reoigani2ation  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329:  EO.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

f67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Connecticut 


City/lown/county 


Weston  (Town) 
Fairliekl  County. 


Source  of  flooding 


At  Westpoft/Weston  corporate  limit *44 

Approximatety  170  (eet  upstream  o(  Kra-  None 

mer  Lane. 
Approximately  40  feet  upstream  of  cort-  *78 

fluefx»  with  Saugatuck  River. 
Approximately    840    feet    upstream    of  *82 

Slumtier  Comers  t>ridge. 
.At  the  confluerx»  witfi  Saugatuck  River  ..  *124 

Approximatety  420  feet  atx>ve  ttie  con-  *131 

fluence  wnth  Saugatuck  River. 
IM^»  avaiabie  kx  inspection  at  tt>e  Weston  Building  Office,  56  (^orfieM  Road,  Weston.  Connecticut. 
Send  comments  to  Mr.  George  Guidera,  First  Selectman  of  tf>e  Town  of  Weston,  56  KtorfieW  Road,  Weston,  Connecticut  06883. 


West  Branch  Saugatuck 
River. 

Beaver  Brook 


Jenning's  Brook . 


Locatkxi 


«Oepth  in  feet  above 

ground.  'Elevation  in  feet 

(t^GVD) 


Existing 


IModifted 


•47 


•77 

•81 

•125 
•130 


Connecticut 


Westport  (Town) 
FairfieU  County. 


West  Branch,  Saugatuck 
River. 


hk)ne 


•93 


At  approximatety  550  feet  above  corv 

fluerKe  with  Saugatuck  River. 
At  approximately  1,400  feel  upstream  of 
Newton  Turnpike. 

IMaps  available  for  inspectxxi  at  the  Westport  Town  Hall,  Offne  of  the  Town  Planner,  110  Myrtle  Avenue,  Westport,  Connectk:ut. 
Send  comments  to  Mr.  Joseph  P.  Arcudi,  First  Setectman  of  the  Town  of  Westport.  110  Myrtle  Avenue,  Town  Hall,  Westport,  Connecticut 
06880. 


•31 


•32 


NewYotk 


Fort  Ann  (Town) 
Washington 
County. 


Copeiand  Pond 


Hadkx*  Pond 

Lakes  Pond  

Lake  Nebo 

Lake  George 

Maps  available  for  inspectk)n  at  the  Fort  Ann  Town  Clerk's  offne.  Route  4  in  the  Village  of  Fort  Ann,  Fort  Ann,  New  York. 
Send  comments  to  Mr.  John  Aspiand,  Fort  Ann  Town  Supervisor.  RR  1,  Box  1303,  Fort  Ann,  New  York  12827. 


Entire  shoreline  within  community 


Entire  shoreline  within  community 
Entire  shoreline  within  community 
Entire  shoreline  within  community 
Entire  shoreline  within  community 


f4or)e 


None 
None 
None 
None 


•453 


•458 
•864 
•843 
•321 


New  York 


Sag  Haffoor  (VH- 
lage)Suftel( 
County. 


Sag  Harbor  Bay 


•12 


Send 


Approximately  400  feet  east  of  the  inter- 
sectkxi  of  Harding  Terrace  and  Taft 
Place. 
Approximately  350  feet  north  of  the  inter- 
section of  Harding  Terrace  and  Taft 
Place. 

fcx  inspection  at  the  Village  Office,  55  Main  Street.  Sag  Hartxjr,  New  Yorft 
to  The  Honorat)ie  Pierce  W.  Hance,  Mayor  of  the  Village  of  Sag  Hartxx,  P.O.  Box  660,  Sag  Hartxx.  New  Yortc  1 1963. 


•10 


•11 
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State 


New  York 


City/lown/county 


Source  of  ftooding 


Seatuck  Creek 


North  of  Main  Street 


None 


Southampton 

(Town)  Suffolk 

County. 

Maps  available  for  inspection  at  the  Southampton  Town  Hall.  Buikfing  and  Zoning  Department.  116  Hampton  Road,  Southampton.  New  York. 
Send  comments  to  Mr.  Vincent  J.  Cannuscio,  Southampton  Town  Supervisor,  116  Hampton  Road,  Southampton.  New  Yortc  1 1968. 


Location 


tDepth  in  feet  atx>ve 

ground.  'Elevation  in  feet 

(t4GVD) 


Existing 


Modified 


Maryland 


Frederick  County 
(Unincorporated 
Areas). 


Fishing  Creek 


Approximately  0.27  mile  downsbeam  of 
Devilbiss  Bridge  Road. 


None 
None 


Fishing  Creek 

Diversion  Channel 

Maps  availatjie  for  inspection  at  the  Winchester  Hall,  12  East  Church  Street,  Frederick,  Maryland. 

Send  comments  to  Mr.  Mark  Hoke,  PreskJent  of  the  Board  of  County  Commissk>ners,  12  East  Church  Sb-eet,  Frederick.  IMIaryland  21701. 


Approximately    0.84    mile    upstream    of 
Mountaindale  Road. 

At  confluence  with  Fishing  Creek 

At  divergence  from  Fishing  Creek „ 


None 


None 


•274 


•665 

•471 
•523 


Mwhigan 


Broomfiekl  (Town- 
ship) Isatjella 
County. 


Chippewa  River Approximately  300  feet  downstream  of 

the  downstream  corporate  limits,  ap- 
proximately 0.4  mile  upstream  of  River 
Road. 
Approximately  0.3  mile  upstieam  of  ttte 
upstream    corporate    limits,    approxi- 
mately 0.8  mile  downstream  of  Scftool 
Road. 
Chippewa  River  (Lake  Isa-    For  the  entire  shoreline  within  the  com- 
bella).  munity. 

Maps  available  for  inspection  at  the  Broomfiekl  Township  HaN,  2915  South  Rolland  Road,  Remus,  Mehigan. 
Send  comments  to  Ms.  Betty  Findley,  Broomfiekl  Township  Supervisor,  4620  South  Brinton,  Remus,  Mehigan  49340 


None 


None 


None 


•857 


•861 


*899 


Mk:higan 


Chippewa  (Town- 
ship) Isabella 
County. 


Chippewa  River 


At  dowrtstream  corporate  limits  (county 
txxjndary). 


Approximately    2.4    mites    upstream    of 
Leafon  Road. 

Maps  available  for  inspection  at  the  Chippewa  Town  Hall,  1 1050  East  Pk*ard  Road,  Mount  Pleasant,  Mtehigan. 
Send  comments  to  Mr.  George  Grim,  Chippewa  Township  Supervisor,  P.O.  Box  459,  Shepherd,  Michigan  48883. 


None 


f4one 


•685 


'730 


Mk:fiigan 


Coktwater  (Towrt- 
ship)  Isabella 
County. 


Chippewa  River 


At  Vernon  Road 

Approxinr^ately  0.47  mile  upstream  of  Ver- 
non Road. 


None 
None 


•939 
•941 


Maps  available  for  inspection  at  the  Coklwater  Township  Hall,  7450  West  Grass  Lake  Road,  Lake,  Mchigan. 

Send  comments  to  Mr.  James  Dague,  Coklwater  Township  Supennsor,  1 1023  West  BatUe  Road,  Lake,  Mk:higan  48632. 


Michigan 


Deerfiekj  (Town- 
ship) isatjeUa 
K*   County. 


Chippewa  River 


None 
Hone 


Approximately  800  feet  downstieam  of 

l^eridian  Road. 
Approximately  200  feet  upstream  of  up- 
stream corporate  limits. 

Maps  available  for  inspection  at  the  Office  of  the  DeerfieW  Township  Clerit,  4385  West  Pickard  Road.  Mt.  Pleasant,  Mchigan. 
Send  comments  to  Mr.  Edwin  Courser,  Deerfiekl  Township  Supennsor,  1850  South  Gilmore  Road.  Mi  Pleasant,  Mchigan  48858 


•778 
•861 


Mk:higan  

Mt.  Pleasant  (City) 

Chippewa  River 

Approximately    1,200   feet   upstream   of 

None 

•745 

Isabella  County. 

Missk>n  Road. 
Approximately  1.1  miles  downstream  of 
Lincoln  Road. 

•783 

•764 

Maps  available  tor  inspection  at  the  Mt  F>leasant  City  Hall,  401  North  Main  Street,  Mt.  Pleasant,  Mk:higan. 

Send  comments  to  The  Honorable  Susan  Smith,  Mayor  of  the  City  of  Mt.  Pleasant.  401  North  Main  Street,  ML  Pleasant  Michigan  48858. 


Mk:higan 


Nottawa  (Township) 
Isattella  County. 


Chippewa  River 


Approximatety  200  feet  downstream  of 

the  downstream  corporate  limits. 
Approximatety  900  feet  upstream  of  the 
upstream  corporate  limits. 
Maps  available  for  inspection  at  the  Nottawa  Township  Supenrisor's  Office,  4668  North  LaPearl  Road,  Weidman,  Michigan. 
Send  comments  to  Mr.  James  W.  Faber,  h4ottawa  Township  Supenrisor,  4668  North  LaPeari  Road,  Weklman.  Michigan  48893. 


•860 
•862 


Mchigan 


Sherman  (Towrv 
ship)  lsat>ella 
County. 


Chippewa  River 


At  the  downstream  corporate  limits 
At  Vernon  Road 


Norw 
Norw 


•861 
•939 
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State 


City/lowrVcounty 


Source  of  flooding 


Location 


fDeptti  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  fof  inspection  at  the  Shemnan  Township  Hail,  3550  North  Rolland  Road,  Weidman,  Michigan. 

Send  conunents  to  Mr.  Thayne  Sizes.  Sherman  Township  Supennsor.  3550  North  Rolland  Road.  Wetdman.  Michigan  48893. 


Michigan 


Union  (Ctwter 
Township)  Isa- 
t>eila  County. 


Chippewa  River 


Approximately    2.3 

Leaton  Road. 
At  Meridian  Road  ... 


mites    upstream    of 


None 
Norw 


•730 
•780 


Maps  avaiiabie  for  inspection  at  the  Union  Township  Hall.  2010  South  Lincoln  Road.  Mt.  Pleasant.  Michigan. 

Send  comments  to  Mr.  Jim  CoMin.  Union  Chwter  Township  Supervisor.  2010  South  Uncoin  Road.  ML  Pleasant.  Michigan  48858. 


North  Carolina 


Raleigh  (City)  Wdw 
County. 


Neuse  River . 


Approximately    1.13   miles   upstream   of 

State  Route  2555. 
Approximately   2.000   feet   upstream   of 
Miltxjm  Dam. 

Maps  available  for  inspection  at  the  Raleigh  City  Hall,  Planning  Department.  222  West  Hargett.  Room  307.  Raleigh.  North  Carolina. 
Send  comments  to  The  Honorable  Tom  Felzer.  Mayor  of  the  City  of  Raleigh.  P.O.  Box  590.  Raleigh.  North  CaroUna  27602. 


•171 
•181 


•172 
•182 


North  Carolina 


Wake  County  (unin- 
corporated areas). 


Neuse  River  (Basin  15, 
Stream  1). 


Upstream  side  of  State  Route  2509 

Approximately   2,000   feet    upstream   of 
Milbum  Dam. 

Maps  available  for  inspection  at  the  Wake  County  Office  Building,  Engineering  DepartmenL  336  South  Salisbury  Street,  Raleigh.  Hofth  Carolina 
Send  comments  to  Mr.  Richard  Stephens,  Wake  County  Manager.  337  South  Salisbury  Street,  Raleigh.  North  Carolina  27601 . 


•163 
•181 


•164 
•182 


South  Carolina 


Muiins  (City)  Mar- 
ion County. 


Fowler  Branch 


White  Oak  Creek 


At  corporate  limits 

At  State  Route  41  

Approximately  1.975  feel  dowratream  of 

Cleveland  Street. 
Approximately  350  feet  upstream  of  U.S. 
Route  76. 

Mc«)s  available  for  inspection  tf  the  Muiins  City  Hall,  161  Northeast  Front  Street.  Mulllns.  South  Carolina. 
Send  comments  to  The  Honorable  Wayne  George,  Mayor  of  the  City  of  Mullins,  P.O.  Box  408.  Mulllns.  South  Carolina  29574 


None 
None 
None 


None 


•86 
•92 
•72 

•87 


Vennoni  .„.„..... 


Walettwry  (Town) 


County. 


Wnooaki  River 


At  Bolton  Falls  Dam  

Approximately  1,400  feet  downstream 
the  most  upstream  corporate  limits. 


of 


•405 
•433 


•409 
•432 


Maps  avalable  tor  inspection  at  the  Watertxjry  Town  Office,  51  South  Main  Street.  Watertxiry.  VermonL 

Send  comments  to  Mr.  Willi«n  Shepetok,  Watorbury  Town  Manager.  51  South  Main  Street.  Waterbury,  Vermont  05676. 


Vermont 


Waterbury  (Village) 
Washington 
County. 


Winooski  River 


At  U.S.  Route  2  bridge  

Approximately  700  feet  upstream  ol  U.S. 
Route  2  bridge. 


•427 
•428 


•426 
•427 


Msps  available  tor  inspecinn  at  the  Waterbury  Village  Office,  51  South  Main  Street,  Watertxiry.  VennonL 

Send  comments  to  Mr.  WiKam  Shepehjk,  Waterbury  Village  Manager.  51  South  Main  Street.  Waterbury,  Vennont  05676. 


Virginia 


Pulaski  County  (un- 
iTKorporated 


Ctaytor  Lake^  New  River 


At  downstream  county  bourxlary 

Approximately  6.9  miles  upstream  of  corv 
fkierwe  of  Sloan  BrarKih. 

At  confluerx»  with  New  River  

At  upstream  county  boundary  

Approximately  0.6  mite  downstream  of 
the  confluerxse  of  Thome  Springs 
BrarKh. 

At  Town  of  Pulaaki  corporate  limit  

Mape  available  tor  inspection  at  the  Pulaaki  County  Administration  BuikSng.  143  Third  Street  NW,  Suite  1.  Pulaski.  Virginia. 
Send  conwnenis  to  Mr.  Joseph  N.  Morgan,  Pulaski  County  Administrator,  143  Thinj  StreeL  NW,  Suite  1.  Pulaski,  Virginia  24301 


Little  River 


Peak  Creek 


None 
None 


None 
None 
None 


None 


•1,666 
•1,868 

•1,759 
•1,836 
•1,865 


•1,887 


(Catalog  of  Federal  Domestic  Anistance  No. 
83.100.  "Flood  Insunncs.") 

Dated:  March  27, 1997. 
EkhaH  W.  Krtea. 

Executive  Associate  Director,  Mitigption 
Daectorate. 

IFR  Doc  97-8661  Filed  4-3-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  25 

PB  Docket  No.  97-05;  FCC  97-8S] 

Spectrum  Allocation  Proposals  for 
.  Rxed-Satellite,  Rxed.  Mot)ile,  and 
Government  Operations 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  By  this  Notice  of  Proposed 
Rulemaking,  the  Commission  proposes 
to  designate  4  gigahertz  of  spectrum 
predominantly  for  Fixed-Satellite 
Services  {"FSS").  These  proposals  are 
for  the  37.5-38.5  GHz.  40.5-41.5  GHz, 
and  48.2-50.2  GHz  bands.  The 
Commission  also  proposes  allocations 
for  the  37.0-38.0  GHz,  40.0-40.5  GHz, 
40.5-42.5  GHz  and  46.9-47.0  GHz 
bands.  The  Commission  solicits 
comment  on  sharing  with  Government 
users  in  the  bands  proposed  primarily 
for  satellite  services.  In  addition,  to 
place  today's  proposals  in  context  and 
because  some  parties  have  submitted 
proposals  that  cross  some  of  these 
bands,  this  Notice  sets  forth  and  seeks 


comment  on  a  broad  plan  for  the  36- 
51.4  GHz  bands. 

DATES:  Comments  must  be  submitted  on 
or  before  May  5, 1997. 
FOR  RIRTHER  MFORMATKM  OONTACT: 
Virginia  Marshall,  Attorney,  Satellite 
Policy  Branch,  International  Bureau, 
(202)  418-0778:  Kathleen  Campbell, 
International  Bureau,  (202)  418-0753. 
KIPPLBiENTARY  INRMMATKM:  This  is  a 
siunmary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  in  IB  Docket  No. 
97-95;  FCC  97-85,  adopted  March  13, 
1997  and  released  March  24, 1997.  The 
complete  text  of  the  Notice  of  Proposed 
Rulemaking  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  239).  1919  M  Street,  NW.. 
Washington,  DC  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800.  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

This  Notice  of  Proposed  Rulemaking 
contains  no  information  collections  or 
third  party  disclosure  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13  (PRA). 

As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 


Regulatory  Flexibility  Analysis 
("IRFA")  of  the  expected  significant 
economic  impact  on  small  entities  by 
the  policies  proposed  in  this  Notice  of 
Proposed  RiUemaking. 

Summary  of  the  Notioe  of  Propoaed 
Rulemaldng 

1.  This  Notice  presents  and  seeks 
comment  on  a  band  plan  for  the  36-51.4 
GHz  frequency  band.  The  Commission 
developed  this  band  plan  to 
accommodate  satellite  services  in  a 
manner  that  does  not  disrupt  existing 
terrestrial  services  in  these  bands.  Prior 
Commission  proceedings  regarding 
these  bands  focused  primarily  on 
terrestrial  operations.  More  recently,  the 
Commission  has  received  requests  for 
alternative  uses  of  the  spectrum, 
including  a  proposal  for  a  non- 
geostationary  orbit  fixed  satellite 
system. 

2.  Due  to  the  difBodty  of  sharing 
between  ubiquitous  terrestrial  and 
satellite  licensees  in  the  same  frequency 
band  the  Commission  developed  a  band 
plan  that  designates  spectrum  for 
different  types  of  high-density  services. 
The  band  plan  is  depicted  in  the 
following  table: 


Frequencies 

Proposed  commercial  designatKxis 

Other  permisstole  operations 

36.0-37.0  GHz 

No  Change  _ 

Wireless  Services  

Cunwit  and  Proposed  Government  Earth  Exptoration-SateiHte/ 

Space  Research,  Fixed,  and  Mobile. 
Proposed  addition  of  GovemrDent  co-primary  Space  Research 

allocation  to  the  37.0-38.0  GHz  band.' 
Proposed  atHiition  of  Government  co-primary  Space  Research 

aUocatnn  to  the  37.0-38.0  GHz  band. 

37.0-37.5  GHz 

37.5-38.5  GHz 

FSS  (NGSO)  and  possible  Wireless  Underlay 

Wireless  Services. 
Wireless  Services. 
Wireless  Services 

38.5-38.6  GHz 

38.6-40.0  GHz  2 

40.0-40.5  GHz 

Proposed  addition  of  Government  co-primary  Space  Research 
and  Earth  Exptoration-Sateliite  allocatton  to  40.0-40.5  GHz. 

40.5-41.5  GHz 

FSS  (GSO)  and  possible  Wireless  Underlay. 

Wireless  Services 

No  Change  

41.5-42.5  GHz' 

42.5-43.5  GHz 

Current  Goverrwnent  Radtoastronomy. 
Cunent  Government  FSS  (Military). 

Future  Government  Mobile.  MSS,  and  Radior«vigation-Sal- 
ellite. 

43.5-^*5.5  GHz 

No  Non-Government  AHocatton 

45.5-46.7  GHz 

No  Change  „ 

tkt  Change  

46.7-46.9  GHz 

46.9-47.0  GHz 

Wir^ess  Services. 

No  Change  

Wireless  Services. 

FSS  (NGSO)  and  possible  Wireless  Undertay. 
FSS  (GSO)  and  possible  Wireless  Underlay. 
No  Change  

ment  RadionavigatkxvSatellite. 

47.0-47.2  GHz 

AmfltAiir 

47.2^18.2  GHz* 

48.2-49.2  GHz 

492-602  GHz 

50.2-50.4  GHz 

Government  Passive  Earth-Exptoration  Sennce. 

50.4-51.4  GHz 

Wireless  Services. 

'  Specific  proposals  for  Government  altocations  at  37.0-38.0  GHz  and  40.0-40.5  GHz  will  be  addressed  later  in  this  document. 

'We  have  already  received  comment  on  cxjr  proposal  on  this  band  segment  and  will  take  action  in  our  39  GHz  proceeding.  See  In  the  Matter 
of  Amendment  of  the  Commission's  Rules  Regarding  the  37.0-38.6  GHz  and  38.6-40.0  GHz  Bands— Implementatwn  of  Action  309(i)  of  the 
Communications  Act,  Notice  of  Proposed  Rulemaking  and  Order,  1 1  FCC  Red  5930  (1995). 

3  As  discussed  above,  we  proposed  this  band,  for  licensed  commercial  use,  in  our  Millimeter  Wave  NPRM  and  will  address  this  proposal  in  a 
separate  proceeding.  See  In  the  Matter  of  Amendment  of  Parts  2  and  15  of  the  Commission's  Rules  to  Permit  Use  of  Radto  Frequencies  Above 
40  GHz  for  New  Radio  Applications,  Notice  of  Proposed  Rule  Makir^g,  9  FCC  Red  7078  (1994). 

*We  hav^ready  received  comment  on  our  proposal  on  this  band  segment  and  will  take  action  in  otr  Millimeter  Wave  proceeding.  See  In  the 
Matter  of  Arnendment  of  Parts  2  and  15  of  the  Commission's  Rules  to  Permit  Use  of  Radio  FrequerKies  Above  40  GHz  lor  New  Radto  Applica- 
tions, Notice  of  Proposed  Rulemaking.  9  FCC  Red  7078  (1994)  and  First  Report  and  Order  and  Second  Notice  of  Proposed  Rutem^dng,  11 
FCC  Red  4481  (1995).  v-»~-~  v. 
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3.  The  Commission  proposes  to 
designate  4  gigahertz  of  spectrum  for 
fixed-satellite  services  and  4.6  gigahertz 
of  spectrum  for  domestic  wireless 
services.  The  Notice  of  Proposed 
Rulemaking  seeks  comment  on  the 
overall  band  plan.  Government 
allocations  also  are  present  throughout 
most  of  the  36-51.4  GHz  spectrum.  The 
Commission  has  worked  with  the 
National  Telecommunications  and 
Information  Administration  to  develop  a 
mechanism  for  commercial  and 
Government  sharing  in  these  bands. 

4.  The  Commission  proposes  a  series 
of  allocations  consistent  with  its 
proposed  band  plan.  The  Notice  seeks 
only  to  add,  not  delete,  allocations  to 
the  U.S.  Table  of  Frequency  Allocations. 
First,  the  Commission  proposes  to 
allocate  the  37.5-38.5  GHz  (space-to- 
Earth)  band  and  designate  48.2-49.2 
GHz  (Earth-to-space)  for  predominantly 
non-geostationary  orbit  fixed-satellite 
operations.  The  Commission  proposes 
to  allocate  the  40.5—41.5  GHz  (space-to- 
Eaith)  and  designate  the  49.2-50.2  GHz 
bands  for  geostationary  orbit  fixed- 
satellite  operations.  Second,  the 
Conunission  seeks  comment  on 
whether,  and  to  what  extent,  other 
terrestrial  operations  may  be 
accommodated  in  these  fixed-satellite 
bands.  The  Commission  uses  the  term 
"underlay"  service  to  describe  this 
concepL 

5.  Third,  the  Commission  proposes  to 
upgrade  the  fixed  and  mobile 
aUocations  in  the  40.5-42.5  GHz  band. 
Pourth,  the  Conunission  proposes  to  add 
a  fixed  allocation  to  the  46.9-47.0  GHz 
band.  Finally,  the  Conunission  proposes 
to  add  allocations  to  the  Government 
column  of  the  U.S.  Table  of  Frequency 
Allocations.  NTIA  has  requested  that  a 
primary  Earth-ExploraUon  Satellite 
allocation  (space-to-Earth)  be  added  to 
the  Government  column  of  the  37.0- 
38.0  GHz  band.  The  NTTA  requests  the 
addition  of  a  primary  Space  Research 
and  Earth-Exploration  Satellite  (Earth- 
to-space)  allocation  to  the  Government 
allocation  at  40.0-40.5  GHz.  NTIA  also 
requests  the  addition  of  a  secondary 
Earth-Exploration  Satellite  (space-to- 
Earth)  at  40.0-40.5  GHz.  The 
Commission  proposes  these  allocations 
for  the  Government  column  of  the  U.S. 
Table  of  Frequency  Allocations. 

Initial  Regulatory  Flexibility  Analyais 

6.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 


Regulatory  Flexibility  Analysis 
("IRFA")  of  the  expected  significant 
economic  impact  on  small  entities  by 
the  policies  proposed  in  this  Notice  of 
Proposed  Rulemaking.  Written  and 
public  comments  are  requested  by  the 
IRFA  and  must  be  filed  by  the  deadlines 
for  conunents  on  this  Notice. 

L  Reason  fior  Action 

7.  This  rulemaking  proceeding  is 
being  initiated  to  obtain  comment  and 
develop  a  record  on  certain  proposals  in 
the  36-51.4  GHz  frequency  band. 
Specifically,  this  Notice  proposes  to 
designate  spectrum  for  fixed-satellite 
services,  both  geostationary  and  non- 
geostationary  satellite  orbit,  systems  at 
37.5-38.5  GHz,  40.5-41.5  GHz.  and 
48.2-50.2  GHz.  In  addition,  this  Notice 
seeks  comment  on  a  proposal  to  achieve 
■haring  between  Government  and  non- 
Govemment  operations  in  these  bands. 
Finally,  this  Notice  outiines  and  seeks 
comment  on  the  domestic  allocations 
necessary  to  accommodate  both 
terrestrial  and  satellite  services  as 
discussed  In  the  item. 

n.  Objectives 

8.  The  Commission  seeks  to  allocate 
spectrum  for  predominantly  fixed 
satellite  uses,  in  a  manner  that 
minimizes  disruption  to  existing 
services.  The  proposed  band  plan  will 
promote  the  technological 
developments  in  the  millimeter  wave 
bands  (30-300  GHz),  encourage  effective 
competition,  and  provide  customers 
with  additional  satellite  service 
providers. 

m.  Legal  Basis 

9.  The  proposed  action  is  authorized 
under  the  Administrative  Procedure 
Act,  5  U.S.C.  553;  and  sections  1,  4(iJ, 
4(j),  301  and  303  of  the  Communications 
Act  of  1934,  as  amended.  47  U.S.C.  151. 
154(i),  154(j).  301,  and  303. 

IV.  Description  and  Estimate  of  Small 
Entities  Subject  to  the  Rules 

10.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  geostationary  or  non- 
geostationary  orbit  fixed-satellite  service 
licensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  Communications  services.  Not 
Elsewhere  Classified.  This  definition 
provides  that  a  small  entity  is  one  with 


$11.0  million  in  annual  receipts.' 
According  to  Census  Bureau  data.,  there 
are  848  finns  that  fall  under  the  category 
of  Cooununications  Services.  Not 
Elsewhere  Classified.  Of  those, 
approximately  775  reported  annual 
receipts  of  $11  million  or  less  and 
qualify  as  small  entities.'  However, 
since  this  is  a  new  service,  we  are 
unable,  at  this  time,  to  provide  a 
reasonable  estimate  of  how  many  of 
these  entities  will  be  providing  these 
services. 

V.  Reporting,  Recordkeeping,  and 
Otbor  Compliance  Requirements 

11.  The  proposal  under  consideration 
in  this  Notice,  involve  no  reporting 
requirements  at  this  time.  Final  service 
and  licensing  rules  will  be  proposed  at 
a  later  date. 

VL  Any  Significant  Ahmiatives 
Considered 

12.  This  Notice  solicits  comment  on 
other  alternatives  such  as  other 
mechanisms  of  Govemment/non- 
Govemment  sharing  in  these  bands 
proposed  primarily  for  FSS  u^es.  The 
Notice  also  requests  comment  on 
whether  a  sufficient  amount  of  spectrum 
has  been  designed  for  terrestrial  and 
satellite  services  or  whether  a  different 
split  would  be  better. 

13.  The  proposed  fixed-satellite 
designations  would  apply  to  those 
bands  proposed  primarily  for  FSS  uses. 
Furthermore,  the  proposed  Government 
sharing  mechanisms  would  apply  to 
satellite  licensees  throughout  the  36- 
51.4  GHz  frequency  band.  This  item 
should  positively  impact  both  large  and 
small  businesses  by  providing 
additional  spectrum  in  which  to  provide 
services.  Our  proposals  would  not 
displace  incumbent  operators.  We  will 
be  able  to  address  small  business 
concerns  regarding  specific  sub-bands 
as  we  proceed  to  establishing  licensing 
and  service  rules  for  those  bands. 

VIL  Federal  Rules  That  Overlap, 
Duplicate  or  Conflict  With  These 
Proposed  Requirements 

14.  None. 


>  13  CFR  121.201.  Standard  Industrial 
ClaMificatioo  (SIC)  Code  4899. 

*U.S.  Bureau  of  theCaosus.  U.S.  Depaitmant  of 
Commenx.  1992  Cansua  of  Tranaportation. 
Communications,  and  Utilitiss,  UC92-S-1.  Subfect 
Saris*.  Establishmant  and  Finn  Size.  Table  2D. 
Employment  Size  of  Finns,:  1992,  SIC  Code  4899 
(issued  May  1995). 
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Ordering  Clauses 

15.  Accordingly,  it  is  ordered  that 
pursuant  to  the  authority  contained  in 
sections  1,  4(i),  4(j),  301,  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151. 154(i).  154(j). 
301,  and  303.  notice  is  hereby  given  of 
our  intent  to  adopt  the  policies  set  forth 
in  this  Notice  and  that  comment  is 
sought  on  all  proposals  in  this  Notice. 

16.  It  is  ordered  that,  the  Petition  for 
Rule  Making,  filed  by  Motorola  Satellite 
Communications,  Inc.  is  granted  to  the 
extent  it  is  consistent  with  our 
proposals. 

17.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act,  Pub.  L.  96-354,  94  Stat. 
1164.  5  U.S.C.  601  etseq.  (1981). 

Federal  Communications  Commission 

Wiliiam  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  97-8562  Filed  4-3-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Raaaarch  and  Special  Programs 
Administration 

49  CFR  Parts  192  and  195 
[Docket  No.  PS-04;  Notice  7] 
RIN  2137-AB38 

Qualification  of  Pipeline  Personnel 

AGENCY:  Research  and  Special  Programs 
Administiation  (RSPA).  DOT. 

ACTION:  Notice  of  public  meeting; 
correction. 

SUMMARY:  On  February  21, 1997.  RSPA's 
Office  of  Pipeline  Safety  (OPS) 
published  a  notice  of  public  meeting  (62 
FR  7985)  that  announced  the  first 
meeting  of  an  advisory  committee  to 
conduct  a  negotiated  rulemaking  to 
develop  a  proposed  rule  on 
qualifications  of  pipeline  employees 
performing  certain  safety-related 
functions  on  pipelines  subject  to  the 
pipeline  safety  regulations.  The  notice 
also  listed  and  described  the 
organizations  represented  on  the 
committee.  This  document  makes  two 
minor  revisions  to  the  information  in 
that  notice. 

DATES:  The  advisory  committee's  first 
meeting  will  be  held  fi^m  8:30  am  to 
5:00  pm  on  April  23-24. 1997. 


ADDRESS:  The  advisory  committee 
meeting  will  be  held  in  Room  10234-36 
at  the  U.S.  Department  of 
Transportation,  Nassif  Building.  400  7th 
Stiwt,  SW,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eben  M.  Wyman,  (202)  366-0918, 
regarding  the  subject  matter  of  this 
Notice;  or  the  Dockets  Unit,  (202)  366- 
4453.  for  copies  of  this  document  or 
other  material  in  the  docket. 

Correction  of  Publication 


Room  Number 

On  page  7985,  in  the  second  column, 
the  correct  room  number  for  the 
advisory  committee  is  10234-36. 

Description  of  Committee  Members 

On  page  7986,  at  the  bottom  of  the 
second  column,  the  text  describing  the 
International  Union  of  Operating 
Engineers  should  read  as  follows:  "This 
labor  organization  represents  the 
interests  of  a  substantial  number  of 
pipeline  workers."  In  addition,  the  text 
describing  the  International 
Brotherhood  of  Electrical  Workers 
should  read  as  follows:  "This  labor 
organization  represents  approximately 
21,000  pipeline  construction  and 
maintenance  workers." 

Issued  in  Washington,  DC,  on  March  31. 
1997. 

Richard  B.  Felder. 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  97-8571  Filed  4-3-97;  8:45  am] 

BtLLMQ  COOE  4«1»-06-l> 


National  Highway  Tratnc  Safety 
Administration 

49  CFR  Part  571 

Denial  of  Petition  for  Rulemakir>g; 
Federal  Motor  Vehicle  Safety 
Standards 

AGENCY:  National  Highway  Traffic 
Safety  Administi^tion  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for 
rulemaking. 

SliMMARY:  This  document  denies 
Hawkhill  Technologies'  (Hawkhill) 
petition  to  amend  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
108,  Lamps,  reflective  devices,  and 
associated  equipment,  to  require 
programmable  turn  signaling  on  all 
vehicles.  The  turn  signal  system 
Hawkhill  proposed  would  allow  the 
driver  to  preset  the  amount  of  time  a 
turn  signal  remains  activated  before 
automatically  turning  off. 
FOR  FURTHER  MFORMATXM  CONTACT:  Mr. 
Chris  Flanigan,  Office  of  Safiaty 


Performance  Standards,  NHTSA,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Mr.  Flanigan's  telephone  number 
is:  (202)  366-4918.  His  facsimile 
number  is  (202)  366-4329. 
SUPPI.EMENTARY  INFORMATION:  By  letter 
dated  November  20, 1996,  Hawkhill 
petitioned  the  agency  to  amend  FMVSS 
No.  108  to  require  all  vehicles  to  have 
programmable  turn  signaling  capability. 
More  specifically,  the  turn  signal 
systems  would  allow  drivers  to  preset 
the  amount  of  time  their  turn  signals 
will  remain  activated  before  they  turn 
off  automatically.  This  would  be 
accomplished  by  the  driver  tapping  the 
ttim  signal  lever.  For  each  time  the  lever 
is  tapped,  the  turn  signal  would  stay 
activated  for  4.5  seconds.  Hawkhill's 
contention  is  that  this  would  be  a 
virtually  cost-free  upgrade  for  vehicles 
with  turn  signals  that  are  already 
computer-controlled.  The  computer- 
controlled  turn  signal  system  would 
simply  be  redesigned  to  account  for  the 
new  system. 

Hawkhill  believes  that  drivers  are 
often  lax  in  the  way  they  operate  turn 
signals.  According  to  Hawkhill,  drivers 
are  most  lax  in  situations  where  they 
have  to  deactivate  turn  signals,  such  as 
merge,  exit,  and  lane  change  maneuvers. 
Hawkhill  believes  that  its  system,  which 
allows  drivers  to  program  their  turn 
signals  to  automatically  shut  off  after 
some  chosen  time  interval,  would 
reduce  the  number  of  instances  when 
drivers  inadvertenUy  leave  their  turn 
signal  on  after  completing  the  driving 
maneuver. 

In  addition,  Hawkhill  believes  its 
automatic  turn  signal  shut-off  would 
reduce  the  instances  when  vehicle 
operators  choose  not  to  use  their  turn 
signals  to  signal  maneuvers.  It  believes 
that  this  occurs  in  maneuvers  where  the 
turn  signals  are  commonly  activated 
using  the  "lane  change"  feature  (where 
the  turn  signal  lever  is  pushed  just  far 
enough  to  activate  the  turn  signal,  but 
is  deactivated  when  the  driver  removes 
his  or  her  hand).  In  these  situations, 
Hawkhill  asserts  that  some  drivers  do 
not  use  their  signals  because  they  are 
not  able  to  concentrate  on  the  other 
tasks  necessary  to  complete  the 
maneuver  while  holding  down  the 
lever. 

Agency  Analjrsis 

NHTSA  believes  there  are  two  distinct 
issues  involved  in  these  claims. 
Hawkhill's  latter  claim  relates  to  drivers 
who  foil  to  use  their  turn  signals 
because  of  some  perceived  difficulty. 
NHTSA  is  very  interested  in  actions  that 
would  increase  the  use  of  turn  signals 
to  alert  other  drivers  of  an  impending 
maneuver.  However,  Hawkhill  provided 
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no  data  whatsoever  to  support  its 
assertion  that  some  drivers  perceive  a 
di£Bculty  in  utilizing  their  tiun  signal 
system's  "lane-change"  featiire  and, 
therefore,  fail  to  signal  their  maneuver. 
Absent  such  data,  NHTSA  has  no  reason 
to  believe  that  requiring  an  automatic 
turn  signal  would  significantly  increase 
their  use. 

Hawkhill's  other  claim  is  that  its 
system  would  address  situations  when  a 
(Lriver  inadvertently  leaves  the  turn 
signal  on  after  completing  a  driving 
maneuver  that  does  not  turn  the  wheel 
enough  to  trigger  the  current  automatic 
shut-off  feature  required  in  S5.1.1.5  of 
FMVSS  No.  108.  Hawkhill's  system  is 
designed  to  address  this  situation. 
However.  NHTSA  beUeves  this  is  a 
much  less  frequent  occurrence  than  the 
failure  to  signal.  We  base  this  on 
anecdotal  evidence  and  driving 
experience  in  the  Washington,  DC 
metropolitan  area.  In  addition, 
manufactiuers  have  taif^en  voluntary 
steps  to  address  this  problem  with  the 
"lane-change"  feature  discussed 
previously.  For  example.  General 
Motors  has  designed  all  its  Skylarks 
with  a  turn  signal  reminder  chime  that 
gives  the  driver  an  added  signal  if  the 
turn  signal  indicator  is  still  on  after  one 
half  mile  of  driving.  See  61  PR  56734, 
November  4,  1996.  Further,  because  the 
standard  would  not  preclude  the  use  of 
Hawkhill's  proposed  turn  signal  system, 
perhaps  manu&cturers  will  voluntarily 
place  this  feeture  in  some  of  their 
vehicles  as  well. 

Hawkhill  provided  no  data  to  indicate 
the  ifze  of  the  safety  problem  that 
would  be  addressed  by  automatically 
turning  off  turn  signals  in  situations  not 
addressed  by  the  ciurent  automatic 
sh'it-off  requirement.  Absent  such  data, 
NHTSA  has  no  information  indicating 
this  is  a  large  problem.  Most  vehicle^  do 
not  now  have  computer-controlled  turn 
signals,  nor  does  the  agency  have  any 
iiiformation  indicating  that  a  significant 
number  of  vehicles  will  be  equipped 
with  them  in  the  near  future.  If  we 
assume  for  the  sake  of  discussion  that  as 
many  as  half  of  the  16  million  light 
vehicles  produced  each  year  will  be 
equipped  with  computer-controlled  turn 
signals  in  the  near  future,  that  would  * 
still  leave  eight  million  vehicles  that 
would  need  to  be  redesigned.  At  a  cost 
of  $10  per  vehicle  to  redesign  the  turn 
signal  circuit,  that  would  translate  into 
an  aimual  cost  of  $80  million.  NHTSA 
would  not  consider  imposing  costs  of 
this  magnitude  without  some  clear  and 
convincing  evidence  that  it  would 
produce  safety  benefits  commensurate 
with  this  cost.  In  this  case,  there  are  no 
data  or  other  information  suggesting  the 


safety  benefits  would  be  anything  more^ 

than  marginal.  

In  accordance  with  49  CFR  part  552, 
this  completes  the  agency's  review  of 
the  petition.  The  agency  has  concluded 
that  there  is  no  reasonable  possibility 
that  the  amendment  requested  by  the 
petitioner  would  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding. 
Accordingly,  it  denies  Hawkhill's 
petition. 

AothoritT:  49  U.S.C  30103.  30162; 
delegation  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  March  31, 1997. 
L.  Robert  Shelton. 
Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  97-8613  Filed  4-3-97;  8:45  am] 
■MiJNO  CODE  4aio-6a-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Paris  285.  630.  644.  and  678 
P.D.030497E] 

Establishment  of  Highly  Migratory 
Species  Advisory  Par>els;  Combination 
of  Rshery  Management  Plans 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Proposed  process;  request  for 

comments. 

SUMMARY:  NMFS  solicits  conunents  on 
the  feasibility  of  developing  Fishery 
Management  Plans  (FMPs)  for  Atlantic 
shark,  swordfish,  and  tunas.  If  NMFS 
were  to  develop  one  FMP,  it  would 
establish  one  Highly  Migratory  Species 
(HMS)  Advisory  Panel  (AP)  for  those 
species  to  assist  NMFS  in  the  collection 
and  evaluation  of  information  relevant 
to  the  preparation  of  the  consolidated 
HMS  management  plan  for  those 
species.  A  combined  HMS  FMP  and  AP 
would  reduce  the  burden  on  the  AP 
members,  in  addition  to  being 
consistept  with  existing  laws  such  as 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  the  National 
Environmental  Policy  Act  (NEPA).  and 
other  holistic,  ecosystem  approaches  to 
fishery  management  The  HMS  AP 
would  include  representatives  from  all 
interests  in  Atlantic  HMS  fisheries. 
0ATE9:  Comments  must  be  submitted  on 
or  before  May  15, 1997. 

ADDRESSES:  Comments  should  be 
submitted  to  Rebecca  Lent,  Chief, 


Highly  Migratory  Species  Management 
Division.  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD,  20910. 
Comments  may  be  submitted  by  fax: 
301-713-1917. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly,  301-713-2347. 
SUPPI.EMENTARY  INFORMATION: 

Background 

In  accordance  with  the  Magnuson- 
Stevens  Act,  16  U.S.C.  1801  et  seq.,  as 
amended  by  the  Sustainable  Fisheries 
Act  (Public  Law  104-297)  FMPs  shall  be 
prepared  with  respect  to  any  HMS 
fishery.  APs  must  be  established  to 
consult  with  NMFS  in  the  collection 
and  evaluation  of  information  relevant 
to  the  preparation  or  amendment  of 
HMS  FMPs.  Nominations  have  already 
been  solicited  for  a  billfish  AP  and  a 
pelagic  longline  AP.  Prior  to  requesting 
nominations  for  AP  members  regarding 
tunas,  sharks  or  swordfish,  NMFS 
solicits  conunents  on  options  for 
developing  FMPs  for  Atiantic  tiuias, 
shark,  and  swordfish.  Separate  FMPs 
already  exist  for  billfish,  sharks,  and 
swordfish.  No  FMP  exists  for  Atiantic 
tunas. 

Due  to  the  overlap  of  biological 
characteristics  and  management  issues 
concerning  Atiantic  tunas,  sharks,  and 
swordfish,  NMFS  believes  there  may  be 
benefit  to  combining  some  or  all  of  the 
FMPs  to  reduce  time  and  financial 
resources  and  to  produce  a  cohesive 
plan  for  multispecies  fishery 
management.  Likewise,  participants  and 
interested  parties  overlap  in  these  HMS 
fisheries,  and  NMFS  believes  there  may 
be  benefit  to  combining  some  or  all  of 
the  APs  to  reduce  time  and  financial 
resources  needed  for  participation  in  the 
APs  as  well  as  the  administration  of  the 
APs.  A  combined  Atlantic  tunas, 
swordfish,  and  shark  FMP  could  also  be 
less  burdensome  to  the  constituency  in 
that  many  issues  are  common  to  the 
three  species  groups. 

The  purpose  of  the  combined  HMS 
AP  would  be  to  assist  NMFS  in  the 
development  of  this  FMP.  The  first 
action  would  be  the  development  of 
new  requirements  (i.e.,  bycatch, 
overfishing)  of  the  Magnuson-Stevens 
Act. 

In  addition,  a  combined  HMS  FMP  for 
these  species  would  be  consistent  with 
the  Magnuson-Stevens  Act,  NEPA, 
regulatory  reform  (consolidated  HMS 
regulations),  and  other  holistic 
ecosystem  approaches  to  fishery 
management.  HMS  fisheries  and  HMS 
stocks  are  interdependent.  Boundaries 
overlap  between  fisheries,  gears,  and 
geographical  locations  and  an  ecosystem 
approach  to  management  would  be 
useful  and  efficient. 


An  alternative  approach  could 
include  developing  a  separate  Atlantic 
tunas  FMP  and  combining  the  existing 
shark  and  swordfish  FMPs  into  one. 
However,  similarities  among  these 
fisheries  and  the  participation  of  many 
fishermen  in  all  three  fisheries  make 
this  option  less  preferable. 

A  final  option  would  include 
developing  a  separate  Atiantic  tunas 
FMP  and  keeping  the  existing  shark  and 
swordfish  FMPs  separate.  This  option 
appears  to  be  the  least  desirable  as 
evidenced  by  recent  public  comments 


concerning  proposed  amendments  to 
these  two  FMPs. 

NMFS  is  also  soliciting  comments  on 
the  appropriate  role  of  existing  advisory 
groups  and  or  processes  (Shark 
Operations  Team,  Negotiated 
Rulemaking  for  Atlantic  timas)  in  light 
of  the  establishment  of  HMS  APs, 
whether  or  not  they  are  combined. 

Once  NMFS  has  collected  comments 
regarding  the  appropriate  combination 
and/or  separation  of  the  tuna,  shark,  and 
swordfish  FMPs,  and  thus  of  the  APs, 
NMFS  will  issue  a  separate  Federal 


Register  dociunent  calling  for 
nominations  for  members  of  the  AP(s). 

Tentative  Schedule 

NMFS  intends  to  establish  all  APs 
(combined  or  separate  APs  for  Shark, 
Swordfish,  and  Tunas)  by  July  1, 1997. 

Aathortty:  16  U.S.C  1801  et  aeq. 

Dated:  March  31. 1997. 
Gary  C  Mattedc 

Director,  Office  of  Sustainable  Fitheries, 
National  Marine  Fisheries  Service. 
[FR  Doc  97-8567  Filed  4-3-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Water  Rights  Tasit  Force  IMeeting 

AGENCY:  Forest  Service,  USDA. 
ACDOM:  Notice  of  meetings. 

SUMMARY:  The  Forest  Service  announces 
meetings  of  the  Water  Rights  Task  Force 
established  on  August  20,  1996,  in 
accordance  with  the  provisions  of  the 
Federal  Agricultural  Improvement  and 
Reform  Act  of  1996,  as  amended.  The 
chairman  has  scheduled  the  eighth 
meeting  of  the  Task  Force  in 
Washington,  D.C.,  on  April  21-22. 1997. 
and  the  ninth  meeting  on  May  19, 1997. 
in  Boise,  Idaho. 

DATES:  The  meeting  in  Washington, 
D.G.,  will  be  held  April  21  from  8:00 
a.m.  to  3:00  p.m.  and  April  22  from  8:30 
a.m.  to  5:00  p.m.  The  meeting  in  Boise 
will  be  held  May  19  from  8:30  a.m.  to 
5:00  p.m. 

ADDRESSES:  The  eighth  meeting  virill  be 
held  in  Room  G-11  of  the  Dirksen 
Senate  Office  Building,  First  Street  and 
Constitution  Avenue,  on  April  21,  and 
in  the  Training  Room  of  the  Auditors 
Building,  201  14th  Street.  S.W.. 
Washington.  D.C,  on  April  22.  The 
ninth  meeting  will  be  held  in  the  White 
Pine  Conference  Room  of  the  Red  Lion 
Downtowner  Hotel,  1800  Fairview 
Avenue,  Boise,  Idaho. 

Send  written  comments  to  Eleanor 
Towns,  FACA  Liaison,  Water  Rights 
Task  Force,  c/o  USDA  Forest  Service. 
MAIL  STOP  1124,  P.O.  Box  96090. 
Washington.  DC  20090-6090. 
Telephone:  (202)  205-1248;  Fax:  (202) 
205-1604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Classer,  Watershed  &  Air 
Management  Staff,  Telephone:  (202) 
205-1172;  Fax:  205-1096. 
SUPPLEMENTARY  MFORMATION:  The  Water 
Rights  Task  Force  is  composed  of  seven 
members  appointed  by  Congress  and  the 
Secretary  of  Agriculture  to  study  and 


make  recommendations  on  issues 
pertaining  to  water  rights.  All  meetings 
are  open  to  the  public.  However,  time 
for  the  public  to  address  the  Task  Force 
will  be  provided  at  the  Washington 
meeting  on  April  21. 1997.  from  1:00 
p.m.  to  3:00  p.m.  in  Room  G-11  of  the 
Dirksen  Senate  OfGce  Building,  and  at 
the  Boise  meeting  on  May  19,  1997, 
from  3:00  p.m.  to  5:00  p.m.  Discussion 
is  limited  only  to  Task  Force  members 
and  Forest  Service  personnel.  Persons 
who  wish  to  bring  water  rights  matters 
to  the  attention  of  the  Task  Force  may 
file  written  statements  with  the  Forest 
Service  liaison  at  the  address  listed 
earlier  in  the  notice  either  before  or  after 
each  meeting. 

Notice  of  the  estabUshment  of  the 
Water  Rights  Task  Force  was  published 
in  the  F^eral  Register  on  September 
11,  1996,  (61  FR  47858).  The  Task  Force 
terminates  either  in  August  of  1997,  or 
upon  submission  of  a  final  report. 

Dated:  March  31, 1997. 
Baiimra  C  Weber, 
Acting  Chief. 
(FR  Doc.  97-8676  Filed  4-3-97;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  commodity  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  bUnd  or  have  other  severe 
disabilities. 

DATES:  Comments  must  be  received  on 
or  before  May  5. 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway, 
ArUngton,  Virginia  22202-3461. 
FOR  FURTHEH  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 


an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated]  will  be  required  to 
procure  the  commodity  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodity  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Corrugated  Plastic  MM  Trays 
P.S.  3925 

(U.S.  Postal  Service  requirements  for 
East  Hartford,  CT;  Somerville,  NJ; 
Soysset,  NY  and  Baltimore,  MD) 
NPA:  South  Texas  Lighthouse  for  the 
Blind.  Corpus  Christi.  Texas. 
Beverly  L.  Milkman, 
Executive  Director. 

IFR  Doc.  97-8655  Filed  4-3-97;  8:45  am] 
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Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 
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SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
DATES:  Comments  must  be  received  on 
or  before  May  5. 1997. 

ADDRESSES:  Committee  for  Piut:hase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
&ctors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
oi^ganizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodity  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 


Commodities 

Master  Baster 

M.R.  802 
NPA:  Winston-Salem  Industries  for  the 
Blind,  Winston-Salem,  North  Carolina 

Services 

Grounds  Maintenance,  U.S.  Army  Reserve 
Center,  Parkersburg,  West  Virginia 

NPA:  SW  Resources,  Inc.,  Parkersburg,  West 
Vii;ginia 

Janitorial/Custodial,  VA  Outpatient  Qinic, 

Pensacola,  Florida 
NPA:  Lakeview  Center.  Inc.,  Pensacola, 

Florida 
Janitorial/Custodial.  Beltsville  Agricultural 

Research  Center,  Building  001, 

Beltsville,  Maryland 
NPA:  Melwood  Horticultural  Training 

Center,  Upper  Marlboro,  Maryland 

Janitorial/Custodial,  Veterans  Center, 

Roanoke,  Virginia 
NPA:  Goodwill  Industries  of  Tinker 

Mountain,  Inc.,  Salem,  Virginia 
Medical  Transcription,  Veterans  AfEairs 

Medical  Center,  Alexandria,  Louisiana 
NPA:  The  Lighthouse  of  Houston,  Houston, 

Texas 

Beverly  L.  Milkman, 

Executive  Director 

(PR  Doc.  97-8656  Filed  4-3-97;  8:45  am) 

BILLING  COOC  «»3-01-P 


Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  BUnd  or  Severely 

Disabled. 

ACTION:  Addition  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  5, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
ArUngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
December  6, 1996,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(61  F.R.  64666)  of  proposed  addition  to 
the  Procurement  List.  Comments  were 
received  from  a  foam  fabricator  which 
made  the  helmet  liner  when  it  was 
procured  for  developmental  purposes. 
The  commenter  alleged  that  it  would  be 
severely  impacted  by  the  Committee's 
action,  taking  into  account  other  items 
the  Committee  has  added  to  the 
Procurement  List  which  the  commenter 
considered  lost  business  opportimities. 


The  commenter  also  noted  that  it 
purchased  a  special  machine  to  print 
the  helmet  liners,  made  expenditures  for 
tooUng,  and  entered  into  a  long-term 
agreement  for  raw  materials  which 
required  helmet  liner  production  to 
keep  prices  low. 

The  Government's  estimated  quantity 
of  helmet  liners  to  be  procured  has  been 
reduced  to  less  than  5%  of  the  initial 
quantity  expected  to  be  procured  by  the 
Government  when  the  item  was  under 
development. XJiven  the  substantial 
decrease  in  the  quantity  being  procured, 
the  loss  of  sales  by  the  contractor  is  not 
in  the  range  the  Committee  considn^ 
severe,  even  when  the  impact  of  the  one 
other  Procurement  List  addition  where 
the  commenter  was  the  current 
contractor  is  taken  into  accoimt.  That 
addition  involved  fuel  tank  inserts  for 
military  aircraft.  The  Committee  does 
not  agree  with  the  commenter's 
contention  that  it  was  the  contractor  for 
a  foam  item  for  the  U.S.  Mint  because 
it  did  not  receive  the  award  for  that 
item. 

Under  the  Government's  competitive 
bidding  system,  no  contractor  is 
guaranteed  a  contract.  Consequently,  a 
firm  assumes  the  risk  of  loss  for  new 
equipment  purchases  or  commitments 
for  raw  materials  in  anticipaUon  of 
receiving  a  new  contract  when  the 
contract  is  awarded  to  another  firm. 
Because  this  could  occur  regardless  of 
the  Committee  decision  to  add  the  item 
involved  to  the  Procurement  List,  the 
Committee  does  not  consider  losses  that 
may  be  experienced  related  to 
equipment,  tooling,  and  raw  materials  to 
constitute  severe  adverse  impact  on  a 
particular  contractor. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 1  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 
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3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Prociirement  List:  < 

Liner.  Foam  Impact 

8465-01-420-4920 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Bevorljr  L.  Milianan. 
Executive  Director. 

(FR  Doc  97-«657  Filed  4-3-97;  8:45  am) 
BHJJNO  COM  OSS-OI-P 


Procurement  Ust;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  BUnd  or  Severely 

Disabled. 

ACnON:  Additions  to  the  Procurement 

List. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  5.  1997. 
AOOflCSSES:  Committee  for  Piutdiase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  MFORMATION:  On 
December  20. 1996.  January  17,  31.  and 
February  14, 1997  the  Conmiittee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(61  FR  67306.  62  FR  2644.  4722  and 
6946)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 

aualified  nonprofit  agencies  to  provide 
le  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the  . 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 


substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-4Bc)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Bucket.  Plastic 

M.R.997 
Office  and  Misrellaneous  Supplies 
(Requirements  for  the  Naval  Air  Station, 
Ck)rpus  Christi.  Texas) 

Services 

lanitorial/Custodial,  for  the  following  Blaine, 

Washington  locations: 
Pacific  Highway  Border  Station 
Pacific  Highway  Border  Station.  Building  9\ 
Pacific  Highway  Border  Station.  USDA 

Building 
Border  Patrol  Sector  Headquarters  and  Annex 
Peace  Arch  Border  Station 
Storage/Distribution  of  Badges,  Insignia 

Patches  and  Other  Accouterments, 

Defense  Personnel  Support  Center, 

Philadelphia.  Pennsylvania 
(25%  of  the  Government's  requirement) 
Switchboard  Operation,  Cannon  Air  Force 

Base,  New  Mexico 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contracts. 
Beverly  L.  Millmiaii. 
Execvtjve  Director.       "^ 
IFR  Doc  97-865«  Filed  4-3-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACnON:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review.  Application 
No.  96-00007. 


SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  the  Committee  for  the  Fair 
Allocation  of  Rice  Quotas 
("Committee").  This  notice  summarizes 
the  conduct  for  which  certification  has 
been  granted. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  202-482-5131. 
This  is  not  a  toll-firee  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (1996). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b). 
which  requires  the  Department  of 
Conunerce  to  publish  a  summary  of  a 
Certificate  in  \he  Federal  Register. 
Under  Section  305  (a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  groimd 
that  the  determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 
Products 

Semi-milled  and  wholly  milled  rice, 
whether  or  not  polished  or  glazed 
(Harmonized  Tariff  Schedule  1006.30) 
(referred  to  as  "milled  rice")  and  husked 
(brown)  rice  (Harmonized  Tariff 
Schedule  1006.20). 

Export  Markets 

For  purposes  of  administering  the 
European  Union's  tariff  rate  quota:  The 
countries  of  the  European  Union. 

For  purposes  of  Export  Trade  Activity 
and  Method  of  Operation  3:  All  parts  of 
the  world  except  the  United  States  (the 
fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  The  Committee  will  administer  a 
system  for  allocating  the  U.S.  share  of 
the  European  Union  ("EU")  tariff  rate 
quotas  ("TRQs")  for  milled  rice  and 
brown  rice  (roughly  38.000  tons  of 
milled  rice  and  8,000  tons  of  brown 
rice)  agreed  to  as  compensation  to  the 


Federal  Regiater  /  Vol.  62.  No.  65  /  Friday,  April  4,  1997  /  Notices 


16137 


United  States  for  the  enlargement  of  the 
EU  to  include  Austria,  Finland,  and 
Sweden,  as  follows: 

a.  The  Committee  will  operate  a  quota 
tender  system  in  which  certificates  of 
quota  will  be  offiered  on  open  tender  to 
the  highest  bidder  30  days  prior  to  the 
release  of  each  TRQ  tranche,  as  defined 
by  the  EU. 

b.  The  administration  of  the  quota 
tender  system  will  be  carried  out  by  an 
independent  economic  consultant,  who 
will  be  retained  by  the  Committee  for 
purposes  of  administering  the  tender 
program. 

c.  The  Committee,  through  its 
consultant,  will  offer  the  TRQ  tranche  in 
20  ton  increments.  Anyone,  whether  a 
member  of  the  Committee  or  not,  will  be 
eligible  to  bid,  upon  posting  a  bid  bond 
equal  to  five  percent  of  the  bid. 

d.  Thirty  days  prior  to  the  beginning 
of  each  TRQ  tranche,  the  Committee 
will  publish  a  request  to  bid  in  the 
Journal  of  Commerce.  Potential  bidders 
will  have  five  working  days  to  respond 
to  the  bid  request.  (If  the  EU  announces 
the  opening  of  a  TRQ  tranche  less  than 

'  30  days  before  the  opening  of  that 
tranche,  the  consultant  will  publish  the 
required  notice  within  2  working  days 
of  the  EU  announcement  and  specify  a 
bid  date  that  is  at  least  5  working  days 
after  the  notice  is  published.)  All  bid 
information  will  be  returned  to  the 
consultant  within  five  worldng  days.  At 
the  close  of  the  five  day  period,  the 
consultant  will  award  certificates  of 
quotas  to  the  highest  bidder  upon 
payment  of  monies  bid.  Additionally, 
the  certificates  will  be  tradable. 

e.  In  the  event  that  identical  highest 
bids  are  submitted  on  aveiilable  tonnage 
of  TRQ.  the  consultant  will  award  the 
available  tonnage  on  a  pro-rata  basis 
among  the  relevant  bidders. 

2.  Ine  Committee  will  use 
membership  fees  to  jjay  for  the  costs  of 
operating  the  quota  tender  system.  Any 
of»erating  costs  not  covered  by  the 
assessment  of  membership  fees  will  be 
paid  from  the  quota  proceeds. 

3.  During  the  first  year,  the  Committee 
will  redistribute  all  remaining  proceeds 
as  follows: 

a.  50  percent  to  the  Rice  Foimdation, 
a  non-profit  organization  established  as 
the  research  and  development  arm  of 
the  U.S.A.  Rice  Federation; 

b.  50  percent  to  the  U.S.A.  Rice 
Federation  or  the  Rice  Millers' 
Association  for  international  market 
promotion  activities;  and 

c.  Zero  percent  to  Members  according 
to  their  proportionate  share  of  world 
exports  of  U.S.  origin  rice  during  the 
previous  marketing  year. 

4.  For  subsequent  years,  the 
distribution  percentages  in  item  3  may 


be  modified  to  allow  the  distribution  of 
proceeds  to  Members  according  to  their 
proportionate  share  of  world  exports  of 
U.S.  origin  rice  dunng  the  previous 
marketing  year. 

5.  Bidders  will  provide  the  consultant 
with  bidding  information  on  a 
confidential  basis.  The  consultant  may 
release  only  the  identity  of  the  winning 
bidder(s).  After  the  first  year,  if  a 
distribution  is  to  be  made  to  Members, 
the  Members  will  provide  information 
on  their  share  of  world  exports  of  U.S. 
origin  rice  independently  and  on  a 
confidential  basis.  This  information 
shall  be  kept  confidential. 

6.  The  Committee  and/or  its  Members 
may: 

a.  Provide  for  an  administrative 
structure  to  implement  the  foregoing 
tariff  rate  quota  system,  relating  to  the 
U.S.-EU  Compensation  Agreement  and 
EU  regulations,  including  the  hiring  of 
an  independent  economic  consultant  to 
administer  the  quota  tender  system; 

b.  Exchange  and  discuss  information 
regarding  the  structure  and  method  for 
administering  the  foregoing  tariff  rate 
quota  system,  relating  to  the  U.S.-EU 
Compensation  Agreement  and  EU 
regulations; 

c.  Discuss  the  type  of  information 
needed  regarding  past  transactions  and 
exports  that  are  necessary  for 
administering  the  foregoing  tariff  rate 
quota  system  relating  to  the  U.S.-EU 
regulations  and  for  effectuating  any 
distribution  of  proceeds  arising  out  of 
the  administration  of  the  system. 

Abbreviated  Amendment  Procedures 

New  Committee  members  may  be 
incorporated  in  the  Certificate  through 
an  abbreviated  amendment  procedure. 
An  abbreviated  amendment  shall 
consist  of  a  written  notification  to  the 
Secretary  of  Commerce  and  the  Attorney 
General  identifying  the  Committee 
members  that  desire  to  become 
Members  under  the  Certificate  pursuant 
to  the  abbreviated  amendment 
procedure  and  certifying  for  each  such 
member  so  identified  its  sale  of 
individual  products  in  its  prior  fiscal 
year.  Notice  of  the  members  so 
identified  shall  be  published  in  the 
Federal  Register.  However,  the 
Committee  may  withdraw  one  or  more 
individual  Members  from  the 
application  for  the  abbreviated 
amendment.  If  30  days  or  more 
following  publication  in  the  Federal 
Register,  the  Secretary  of  Commerce, 
with  the  concurrence  of  the  Attorney 
General,  determines  that  the 
incorporation  in  the  Certificate  of  these 
members  through  the  abbreviated 
amendment  procedure  is  consistent 
with  the  standards  of  the  Act,  the 


Secretary  of  Commerce  shall  amend  the 
Certificate  to  incoiporate  such  membeis, 
effective  as  of  the  date  on  which  the 
application  for  amendment  is  deemed 
submitted.  If  the  Secretary  of  Commerce 
does  not  within  60  days  of  publication 
in  the  Federal  Register  so  amend  the 
Certificate,  such  amendment  must  be 
sought  through  the  non-abbreviated 
amendment  procedure. 

Terms  and  Conditions  of  Certificate 

1.  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation, 
neither  the  Committee,  the  consultant, 
nor  any  Member  shall  intentionally 
disclose,  directly  or  indirectly,  to  any 
other  Member  (including  p>arent 
companies,  subsidiaries,  or  other 
entities  related  to  any  Member  not 
named  as  a  Member)  any  information 
regarding  the  Committee's  or  any  other 
Member's  costs,  production, 
inventories,  domestic  prices,  domestic 
sales.  caf>acity  to  produce  Products  for 
domestic  sale,  domestic  orders,  terms  of 
domestic  marketing  or  sale,  or  U.S. 
business  plans,  strategies,  or  methods, 
unless  (1)  such  information  is  already 
generally  available  to  the  trade  or 
public;  or  (2)  the  information  disclosed 
is  a  necessary  term  or  condition  (e.g., 
price,  time  required  to  fill  an  order,  etc.) 
of  an  actual  or  potential  bona  fide 
export  sale  and  the  disclosure  is  limited 
to  theprospective  purchaser. 

2.  The  Committee  and  its  Members 
will  comply  with  requests  made  by  the 
Secretary  of  Commerce  on  behalf  of  the 
Secretary  or  the  Attorney  General  for 
information  or  documents  relevant  to 
conduct  imder  the  Certificate.  The 
Secretary  of  Commerce  will  re<)uest 
such  information  or  documents  when 
either  the  Attorney  General  or  the 
Secretary  of  Commerce  believes  that  the 
information  or  docvunents  are  required 
to  determine  that  the  Export  Trade, 
Export  Trade  Activities  and  Methods  of 
Operation  of  a  person  protected  by  this 
Certificate  of  Review  continue  to 
comply  with  the  standards  of  section 
303(a)  of  the  Act. 

Members  (Within  the  Meaning  of 
Section  325.2(1)  of  the  Regulations) 

Louis  Dreyfus  Corporation,  Wilton, 
Connecticut;  and,  Riviana  Foods,  Inc., 
Houston,  Texas. 

Definitions 

"Member"  means  a  member  of  the 
Committee  who  has  been  certified  as  a 
"Member"  within  the  meaning  of 
§  325.2(1)  of  the  regulations.  Members 
must  sign  the  Operating  Agreement  of 
the  Committee  in  order  to  participate  in 
the  certified  activities.  Any  U.S. 
company  that  is  actively  engaged  in  rice 
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milling  or  that  has  exported  U.S.  origin 
rice  in  the  preceding  or  current  calendar 
year  and  that  wishes  to  ]}articipate  in 
the  activities  covered  by  this  certificate, 
may  join  the  Coounittee's  membership 
by  executing  the  Operating  Agreement 
and  paying  a  one-time  membership  fee 
of  $3,000.  Any  Committee  member  that 
is  not  a  listed  Member  may  join  the 
Committee's  export  trade  certificate  of 
review  by  requesting  that  the  Committee 
file  for  an  amended  certificate.  A 
Member  may  withdraw  from  coverage 
under  this  certificate  at  any  time  by 
giving  written  notice  to  the  Committee, 
a  copy  of  which  the  Committee  will 
promptly  transmit  to  the  Secretary  of 
Conmierce  and  the  Attorney  General. 

Protection  Provided  by  Certificate 

This  Certificate  protects  the 
Committee,  its  Members,  and  directors, 
officers,  and  employees  acting  on  behalf 
of  the  Committee  and  its  Members  from 
private  treble  damage  actions  and 
government  criminal  and  dvil  suits 
under  U.S.  federal  and  state  antitrust 
laws  for  the  export  conduct  specified  in 
the  Certificate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
terms  and  conditions. 

Effective  Period  of  Certificate 

This  Certificate  continues  in  effect 
from  the  effective  date  indicated  below 
until  it  is  relinquished,  modified,  or 
revoked  as  provided  in  the  Act  and  the 
Regulations. 

Other  Conduct 

Nothing  in  this  Certificate  prohibits 
the  Committee  and  its  Members  from 
engaging  in  conduct  not  specified  in 
this  Certificate,  but  such  conduct  is 
subject  to  the  normal  application  of  the 
antitrust  laws. 

DbcJainwr 

The  issuance  of  this  Certificate  of 
Review  to  the  Committee  by  the 
Secretary  of  Commerce  with  the 
concurrence  of  the  Attorney  General 
under  the  provisions  of  the  Act  does  not 
constitute,  explicitly  or  implicitly,  an 
endorsement  or  opinion  by  the 
Secretary  of  Commerce  or  by  the 
Attorney  General  concerning  either  (a) 
the  viability  or  quahty  of  the  business 
plans  of  the  Committee  or  its  Members 
or  (b)  the  legality  of  such  business  plans 
of  the  Committee  or  its  Members  under 
the  laws  of  the  United  States  (other  than 
as  provided  in  the  Act)  or  under  the 
laws  of  any  foreign  country. 

The  application  of  this  Certificate  to 
conduct  expert  trade  where  the  United 
States  Government  is  the  buyer  or  where 
the  United  States  Government  bears 
more  than  half  the  cost  cf  the 


transaction  is  subject  to  the  limitations 
set  forth  in  Section  V.(D.)  of  the 
"Guidelines  for  the  Issuance  of  Export 
Trade  Certificates  of  Review  (Second 
Edition)."  50  Fed.  Reg.  1786  (January 
11, 1985). 

In  accordance  with  the  authority 
granted  under  the  Act  and  Regulations, 
this  Certificate  of  Review  has  been 
granted  to  the  Committee  for  the  Fair 
Allocation  of  Rice  Quotas. 

A  copy  of  the  Certificate  will  be  kept 
in  the  Intemational  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4001.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  Margh  31, 1997. 
W.  Da«ni  Buriiy. 

Director,  Office  of  Export  Trading  Company 
Affairs. 

(FR  Doc  97-«580  Filed  4-3-47;  8:45  am] 
MLUNQ  coot  MlS-On-P 


Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  96-00008. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  the  U.S.  Rice  Industry 
CoaliUon  for  Exports.  Inc.  ("U.S.  RICE 
").  This  notice  simamarizes  the  conduct 
for  which  certification  has  been  granted. 

FOR  FURTHER  MFORMATKM  COMTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  Intemational 
Trade  Administration.  202-482-5131. 
This  is  not  a  toll-free  nimiber. 

supn.Bi»rrARY  mformatkm:  Title  in  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  in  are 
found  at  15  CFR  part  325  (1996). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  simmiary  of  a 
Certificate  in  die  Federal  Register. 
Under  Section  305(a)  of  the  Act  and  15 
CFR  325. 11  (a),  any  person  aggrieved  by 
the  Secretary's  determination  may. 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  groimd 
that  the  determination  is  erroneous. 


Descriptioii  of  Certified  Condnct 

Export  Tmde 

Products 

Semi-milled  and  wholly  milled  rice, 
whether  or  not  polished  or  glazed 
(Harmonized  Tariff  Schedule  1006.30) 
("milled  rice"),  husked  rice 
(Harmonized  Tariff  Schedule  1006.20) 
("brown  rice"),  broken  rice 
(Harmonized  Tariff  Schedule  1006.40), 
and  paddy  or  rough  rice  (Harmonized 
Tariff  Schedule  1006.10). 

Export  Markets 

For  purposes  of  allocating  through  an 
open  bidding  procedure  the  European 
Union's  tariff  rate  quota:  The  countries 
of  the  European  Union. 

For  purposes  of  Export  Trade 
Activities  and  Methods  of  Operation 
2(c)  and  4(e):  All  parts  of  the  world 
except  the  United  States  (the  fifty  states 
of  the  United  States,  the  District  of 
Colimibia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  American 
Samoa,  Guam,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  the 
Trust  Territory  of  the  Pacific  Islands). 

Export  Tmde  Activities  and  Methods  of 
Operation 

1.  U.S.  RICE  will  administer  a  system 
for  managing  the  U.S.  share  of  the 
European  Union  ("EU")  tariff-rate 
quotas  ("TRQs")  for  milled,  brown,  and 
broken  rice  (roughly  38.000  metric  tons 
of  milled  rice,  8,000  metric  tons  of 
brown  rice  and  7,000  metric  tons  of 
broken  rice  annually)  agreed  to  as 
compensation  to  the  United  States  for 
the  enlargement  of  the  EU  to  include 
Austria,  Finland,  and  Sweden,  as 
follows: 

a.  U.S.  RICE  will  allocate  the  TRQs 
exclusively  through  an  open  tender  to 
the  highest  bidder1[s).  Any  person 
domiciled,  incorporated  or  otherwise 
legally  established  in  the  United  States 
is  eligible  to  bid.  Bidders  need  not  be 
members  of  U.S.  RICE  and  need  not  be 
included  as  Members  in  this  Certificate. 

b.  U.S.  RICE  will  retain  an 
independent  third  party  ("the  TRQ 
Administrator")  to  administer  the  quota 
tender  system.  The  TRQ  Administrator 
may  be  an  individual,  partnership, 
corporation  (for  profit  or  non-profit),  or 
any  representative  thereof  that  is  not 
engaged  in  the  production,  milling, 
distribution,  or  sale  of  milled,  brown, 
broken,  or  paddy  rice. 

c.  At  least  45  days  before  the  opening 
of  each  TRQ  tranche,  as  defined  by  the 
EU,  the  TRQ  Administrator  will  publish 
notice  of  the  bidding  process  for  that 
tranche  in  the  Journal  of  Commerce.  The 
notice  will  invite  independent  bids  and 


specify  a  bid  date  that  is  (i)  at  least  5 
working  days  after  the  notice  is 
published  and  (ii)  at  least  30  days  before 
the  opening  of  the  tranche.  (If  the  EU 
announces  the  opening  of  a  TRQ 
tranche  less  than  45  days  before  the 
opening  of  that  tranche,  the  TRQ 
Administrator  will  publish  the  required 
notice  within  2  working  days  of  the  EU 
aiuouncement  and  specify  a  bid  date 
that  is  at  least  5  working  days  after  the 
notice  is  published.)  Each  bidder  will 
independently  submit  its  bid  to  the  TRQ 
Administrator  on  the  published  bid 
date,  together  with  a  bid  deposit, 
initially  set  at  $25  per  metric  ton.  The 
TRQ  Administrator  vdll  retain  the  full 
deposit  for  the  tonnage  on  which  bids 
are  successful,  and  up  to  25  percent  of 
the  deposit  for  the  tonnage  on  which 
bids  are  not  successful,  to  cover  costs  of 
administering  the  TRQ  system.  The 
remainder  of  the  deposit  on  an 
unsuccessful  bid  will  be  refunded  to  the 
bidder. 

d.  Following  the  close  of  the  bidding, 
the  TRQ  Administrator  will  promptly 
review  the  bids  for  conformity  with 
bidding  procedures,  and  will  notify  the 
high  bidder(s)  winning  TRQ  allocations. 
The  high  bidder(sj  will  then  have  48 
hours  to  post  a  five  percent  performance 
bond.  Upon  receipt  of  the  amount  bid 
from  a  high  bidder,  the  TRQ 
Administrator  will  promptly  issue 
Export  Certificate(s)  of  Quota  ("ECQs") 
for  the  tonnage  awarded.  ECQs  will  be 
freely  tradable.  Each  performance  bond 
will  be  discharged  on  submission  of 
export  docimientation  demonstrating 
that  the  ECQ  was  used  to  export  U.S. 
rice  to  the  EU. 

e.  The  TRQ  Administrator  will  notify 
all  participants  in  the  bidding  process  of 
(i)  the  total  tormage  for  which  ECQs 
were  awarded,  and  (ii)  the  price  per 
metric  ton  of  the  highest  bid,  for  each 
TRQ. 

2.  The  bid  proceeds  will  be 
distributed  and  otherwise  used  as 
follows: 

a.  All  bid  proceeds  will  be  deposited 
in  a  trust  fund.  Each  year,  the  TRQ 
Administrator  will  distribute  funds  from 
the  tenders  for  a  particuldr  quota  year  to 
qualifying  members  of  U.S.  RICE  in 
proportion  to  each  such  member's 
percentage  share  by  volume  of  total 
exports  of  U.S.  rice  to  all  destinations  in 
the  year  preceding  the  quota  year.  No 
U.S.  RICE  member  may  receive  a 
distribution  in  excess  of  that  amount. 

b.  Any  person  domiciled, 
incorporated,  or  otherwise  legally 
established  in  the  United  States  that  has 
exported  U.S.  rice  in  the  year  of 
application  or  the  preceding  calendar 
year,  or  is  actively  engaged  in  rice 
milling  in  the  United  States  may  join 


U.S.  RICE.  Prospective  members  must 
execute  the  U.S.  RICE  Operating 
Agreement.  A  member  of  U.S.  RICE  will 
qualify  for  a  particular  distribution  by 
(i)  joining  U.S.  RICE,  and  (ii) 
documenting  its  share  of  U.S.  rice 
exports  for  the  relevant  year  to  the  TRQ 
Administrator. 

c.  Funds  remaining  in  the  trust  fund 
after  a  distribution  will  beoised  as 
necessary  to  cover  operating  expenses, 
and  thereafter  for  promotion  of  U.S.  rice 
exports  worldwide  through  activities 
generally  comparable  to  those  funded  by 
the  U.S.  Department  of  Agriculture's 
market  access  program. 

3.  The  TRQ  Administrator  may,  as 
necessary,  receive  confidential 
information  and  documentation  of  rice 
exports  from  members  and  prospective 
members  of  U.S.  RICE  in  connection 
with  membership  applications  and 
distributions  of  bid  proceeds.  The  TRQ 
Administrator  will  maintain  the 
confidentiality  of  such  information  and 
will  not  disclose  it  to  any  other  member 
or  any  other  p>erson  except  to  another 
neutral  third  party  as  necessary  to 
process  membership  applications  and 
distributions  of  bid  proceeds. 

4.  U.S.  RICE  and/or  its  Members  may 
also: 

a.  Exchange  and  discuss  information 
regarding  the  structure  and  operation  of 
the  U.S.  RICE  TRQ  management  system, 
including  the  typ>es  of  information 
regarding  past  export  transactions  that 
are  necessary  for  implementing  the 
system; 

b.  Assess  the  operation  of  the  system 
and  consider  and  implement 
modifications  to  improve  the  system's 
workability; 

c.  Exchange  and  discuss  information 
concerning  U.S.  and  foreign  agreements, 
legislation,  and  regulations  affecting  the 
U.S.  RICE  TRQ  management  system; 

d.  Discuss  and  modify  bid  deposit 
fees  as  appropriate  for  covering  costs  of 
administering  the  TRQ  system,  and 
discuss  and  modify  performance  bond 
requirements  as  appropriate  for  securing 
timely  submission  of  documentation  of 
ECQ  usage; 

e.  Discuss,  decide  on,  and  implement 
export  promotion  activities  to  be 
undertaken  with  post-distribution  funds 
in  the  trust  fund; 

f.  Otherwise  exchange  and  discuss 
information  as  necessary  to  implement 
the  foregoing  activities  and  take  the 
necessary  action  to  implement  the  U.S. 
RICE  TRQ  management  system,  relating 
to  the  U.S.-EU  Enlargement  Agreement 
and  any  successor  or  related 
agreements,  and  related  EU  regulations; 

g.  Provide  nonconfidential 
information  to,  and  consult  as 
appropriate  with,  officials  of  the  U.S. 


Government  and  the  European 
Commission  concerning  the  operation  of 
the  U.S.  RICE  TRQ  management  system; 
and 

h.  Meet  to  engage  in  the  activities 
described  above. 

Abbreviated  Amendment  Procedures 

New  U.S.  RICE  members  may  be 
incorporated  as  Members  in  the 
Certificate  through  an  abbreviated 
amendment  procedure.  Under  the 
procedure,  U.S.  RICE  will  notify  the 
Secretary  of  Commerce  and  the  Attorney 
General,  in  writing,  of  those  members  of 
U.S.  RICE  that  wish  to  be  included  as 
Members  in  the  Certificate.  The 
notification  will  include  a  certification 
fit>m  each  such  member  of  its  domestic 
and  export  sales  of  Products  in  its 
preceding  fiscal  year.  Notice  of  the 
members  so  identified  shall  be 
published  in  the  Federal  Roister.  If  30 
days  or  more  following  publication  in 
the  Federal  Register,  the  Secretary  of 
Commerce,  with  the  conctirrence  of  the 
Attorney  General,  determines  that  the 
incorporation  in  the  Certificate  of  these 
members  through  the  abbreviated 
amendment  procedure  is  consistent 
with  the  standards  of  the  Act,  the 
Secretary  of  Commerce  shall  amend  the 
Certificate  to  incorporate  such  members, 
effective  as  of  the  date  on  which  the 
application  for  amendment  is  deemed 
submitted.  If  the  Secretary  of  Commerce 
does  not  so  amend  the  Certificate  within 
60  days  of  publication  in  the  Federal 
Register,  such  amendment  must  be 
sought  through  the  normal  amendment 
procedure. 

Terms  and  Conditions  of  Certificate 

1.  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation, 
neither  U.S.  RICE  nor  any  Member  shall 
intentionally  disclose,  direcUy  or 
indirectly,  to  any  other  Member 
(including  parent  companies, 
subsidiaries,  or  other  entities  related  to 
any  Member  not  named  as  a  Member) 
any  information  regarding  its  or  any 
other  Member's  costs,  production, 
inventories,  domestic  prices,  domestic 
sales,  capacity  to  produce  Products  for 
domestic  sale,  domestic  orders,  terms  of 
domestic  marketing  or  sale,  or  U.S. 
business  plans,  strategies,  or  methods, 
unless  (1)  such  information  is  already 
generally  available  to  the  trade  or 
public;  or  (2)  the  information  disclosed 
is  a  necessary  term  or  condition  {e.g., 
price,  time  required  to  fill  an  order,  etc.) 
of  an  actual  or  potential  bona  fide 
export  sale  and  the  disclosure  is  limited 
to  the  prospective  purchaser. 

2.  U.S.  RICE  and  its  Members  will 
comply  with  requests  made  by  the 
Secretary  of  Commerce  on  behalf  of  the 
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Secretary  or  the  Attorney  General  for 
informaticm  or  documents  relevant  to 
conduct  under  the  Certificate.  The 
Secretary  of  Conunerce  will  request 
such  information  or  documents  when 
either  the  Attorney  General  or  the 
Secretary  of  Commerce  believes  that  the 
information  or  documents  are  required 
to  determine  that  the  Export  Trade, 
Export  Trade  Activities  and  Methods  of 
Operation  of  a  person  protected  by  this 
Certificate  of  Review  continue  to 
comply  with  the  standards  of  section 
303(a)  of  the  Act. 

Definitions 

"Member"  means  a  member  of  U.S. 
RICE  that  has  been  certified  as  a 
"Member"  within  the  meaning  of 
§  325.2(1)  of  the  Regulations,  as  Usted  in 
Attachment  I.  Any  U.S.  RICE  member 
that  is  not  a  Member  may  request  that 
U.S.  RICE  file  for  an  amended 
certificate.  A  Member  may  withdraw 
from  coverage  under  this  certificate  at 
any  time  by  giving  written  notice  to  U.S. 
RICE,  a  copy  of  which  U.S.  RICE  wrill 
promptly  transmit  to  the  Secretary  of 
Commerce  and  the  Attorney  Genoal. 

Protection  Provided  by  Certificate 

This  Certificate  protects  U.S.  RICE,  its 
Members,  and  directors,  officere,  and 
employees  acting  on  behalf  of  U.S.  RICE 
and  its  Memtwrs  from  private  treble 
damage  actions  and  government 
criminal  and  dvil  suits  under  U.S. 
federal  and  stat»antitrust  laws  for  the 
export  conduct  specified  in  the 
Certificate  and  carried  out  during  its 
efiiective  period  in  compliance  with  its 
terms  and  conditions. 

Effective  Period  of  Certificate 

This  Certificate  continues  in  effect 
from  the  effective  date  indicated  below 
until  it  is  relinquished,  modified,  or 
revoked  as  provided  in  the  Act  and  the 
Regulations. 

Other  Conduct 

Nothing  in  this  Certificate  prohibits 
U.S.  RICE  and  its  Members  from 
engaging  in  conduct  not  specified  in 
this  Certificate,  but  such  conduct  is 
subject  to  the  normal  application  of  the 
antitrust  laws. 

Disclaimer 

The  issuance  of  this  Certificate  of 
Review  to  U.S.  RICE  by  the  Secretary  of 
Commerce  with  the  concurrence  of  the 
Attorney  General  under  the  provisions 
of  the  Act  does  not  constitute,  explicitly 
or  implicitly,  an  endorsement  or 
opinion  by  the  Secretary  of  Commerce 
or  by  the  Attorney  General  concerning 
either  (a)  the  viability  or  quality  of  the 
business  plans  of  U.S.  RICE  or  its 


Members  or  (b)  the  legality  of  such 
business  plans  of  U.S.  RICE  or  its 
Members  under  the  laws  of  the  United 
States  (other  than  as  provided  in  the 
Act)  or  under  the  laws  of  any  foreign 
country. 

The  application  of  this  Certificate  to 
conduct  export  trade  where  the  United 
States  Government  is  the  buyer  or  where 
the  United  States  Government  bears 
more  than  half  the  cost  of  the 
transaction  is  subject  to  the  limitations 
set  forth  in  Section  V.(D.)  of  the 
"Guidelines  for  the  Issuance  of  Export 
Trade  Certificates  of  Review  (Second 
Edition),"  50  FR  1786  (January  11, 
1985). 

In  accordance  with  the  authority 
granted  under  the  Act  and  Regulations, 
this  Certificate  of  Review  has  been 
granted  to  the  U.S.  Rice  Industry 
Coalition  for  Exports,  Inc. 

A  copy  of  the  Certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4001.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  March  31. 1997. 
W.  Dawn  Bnriijr. 

Director,  Office  of  Export  Trading  Company 
Affairs. 

Attachment  I 

U.S.  Rice  Industry  Coalition  for  Exports, 
Inc. 

(Application  No.  96-00008) 

Continental  Grain  Company,  New  York, 

New  York 
Newfield  Partners  Ltd.,  Miami,  Florida 

(FR  Doc.  97-8582  Filed  4-3-97;  8:45  am] 
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Technology  Administration 

Department  of  Commerce  Study  for  the 
Continuous  Improvement  of  the 
Advanced  Technology  Program  (ATP) 

AQENCY:  Technology  Administration, 

Commerce. 

ACTION:  I^uest  for  Public  Comments 

ATP  60  Day  Study. 

SUMMARY:  The  Department  of 
Commerce's  Technology  Administration 
is  seeking  ways  to  make  the  National 
Institute  of  Standards  and  Technology's 
(NIST)  Advanced  Technology  Program 
(ATP)  operate  more  effectively.  This 
notice  provider  the  general  public  the 
opportunity  to  review  the  areas  under 
consideration.  This  study  will  be 
presented  to  the  Secretary  of  Commerce. 
DATES:  The  due  date  for  submission  of 
comments  is  May  5, 1997. 


ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  National 
Institute  of  Standards  and  Technology, 
Program  Office,  Attention:  ATP  60  Day 
Study,  Administration  Building,  Room 
AlOOO,  Quince  Orchard  k  Clopper 
Roads,  Gaithersburg,  MD  20899-0001; 
or  via  e-mail  to: 
atp60daystudy@nist.gov. 

FOR  FURTHER  INFORMATION  CONTACT^ 
Dr.  Leslie  Smith,  (301)  975-6762< 

SUPPt^MENTARY  INFORMATION: 

Background 

The  ATP  is  a  rigorously  competitive, 
cost-sharing  R&D  program  to  provide 
incentives  for  the  pursuit  of  high-risk, 
emerging  and  enabUng  technologies  by 
U.S.-based  businesses  at  the  early, 
precompetitive  stage  when  market 
forces  do  not  generally  provide  private  " 
capital.  The  ATP  provides  multi-year 
funding  to  single  companies  and 
business- led  joint  ventures.  It 
encourages  interactions  and  teaming 
arrangements  between  businesses  and 
universities  and  national  laboratories. 
The  ATP  challenges  businesses  to 
leverage  the  significant  U.S.  investment 
in  fundamental  research  to  generate  the 
nuclei  of  new  industries  and  new 
enabhng  technologies  for  the  future 
growth  and  competitiveness  of  the  U.S. 
industrial  base.  Competitions  are  held 
for  both  general  programs,  where  any 
technology  area  can  be  explored,  and  for 
focused  programs  where  industry 
discussions  have  indicated  that 
significant  progress  in  new  areas  can  be 
made  by  a  set  of  intensive  R&D  activities 
in  a  specific  area  of  emerging 
technologies.  In  all  cases  proposers 
must  provide  credible  evidence  of  the 
potential  for  new  technology 
breakthroughs  and  outline  project 
feasibility.  In  addition,  they  must  be 
able  to  demonstrate  their  capability  to 
bring  a  successful  project  to  commercial 
reality  after  the  completion  of  the  ATP 
funding.  Small  technology-intensive 
and  high  tech  start-up  companies  are 
particularly  encouraged  to  participate. 
In  the  global  economy  of  today.  ATP  is 
designed  to  accelerate  and  broaden  the 
U.S.  technology  base  and  to  provide  the 
foimdation  for  the  next  century's  new, 
exciting  industries,  h  should  also  serve 
as  a  vehicle  for  infusing  truly  new 
research  ideas  into  existing  industries 
for  the  next  generation  of  products  and 
services. 

Purpose  and  Scope  of  Study 

The  Advanced  Technology  Program  is 
a  key  component  of  the  Nation's  long 
term  economic  growth  strategy.  In  a 
recent  statement  before  a  committee  of 
the  United  States  House  of 


Representatives,  Secretary  of  Commerce 
WilUam  M.  Daley  stated  that  the 
Advanced  Technology  Program  is 
critically  important  and  provides 
enormous  benefits  to  the  United  States' 
long-term  economic  prosperity.  He 
noted  that  ATP  projects  plaimed,  co- 
funded,  and  carried  out  by  industry  will 
play  a  special  role  in  enabling 
technological  developments  that  have 
long-term  payoffs  and  widespread 
benefits  for  the  economy. 

Secretary  Daley  has  instructed  the 
Department  of  Commerce  to  review 
certain  cvurent  policies  and  procedures 
of  the  ATP  to  determine  if,  after  the  six 
years  of  experience  with  the  program, 
there  are  modifications  that  could 
further  strengthen  the  program.  In 
undertaking  this  review,  the  Department 
intends  to  consult  with  experts  and 
interested  parties,  and  to  gather  and 
analyze  industry's  experiences  with  the 
ATP.  The  outcome  of  this  review  will  be 
incorporated  in  the  IDepartment's 
recommendations  to  the  Secretary  on 
possible  modifications  of  the  program 
which  would  increase  its  effectiveness. 

Request  for  Public  Comment 

The  Technology  Administration  has 
identified  the  following  topics  on  which 
it  requests  public  comments: 

1.  Company  Participation 

Companies,  both  large  and  small, 
participate  in  the  program  in  ways  that 
offer  broad  based  benefits  as  well  as 
specific  technology  developments.  The 
program  pays  only  direct  costs  of  single 
apphcants  while  any  indirect  costs  are 
home  by  the  company.  Awards  to  single 
applicants  are  currently  limited  to  a 
maximvun  of  two  million  dollars  and  a 
three  year  period.  Single  appUcant 
proposals  often  involve  teaming 
arrangements,  including  subcontractors 
and  business  alliances,  that  in  many 
ways  resemble  joint  ventiires. 

Joint  ventures  currently  require  the 
participation  of  two  or  more  for-profit 
organizations  which  contribute  to  both 
the  R&D  and  the  cost  share.  Participants 
in  joint  ventures  contribute  at  least  half 
of  the  total  costs  and  are  allowed  to 
apply  for  projects  of  up  to  five  years 
duration  and  with  no  limit  on  funding. 
The  appropriateness  of  the  budget  is  one 
of  the  elements  examined  in 
determining  the  score  of  apphcants. 

The  program  currently  soUcits 
proposals  in  both  general  competitions, 
open  to  all  areas  of  technology,  and  in 
focused  programs.  The  ATP  develops 
focused  programs  by  a  process  which 
identifies  where  a  coordinated  set  of 
pubUc-private  technology  partnerships 
could  solve  a  major  technology 


challenge  lending  to  economic  benefits 

to  the  U.S. 
Issues  for  comment  include: 

— Should  large  companies  only 
participate  as  members  of  joint 
ventures  or  in  other  teaming 
arrangements? 

— Should  large  companies  who  are 
single  applicants  be  required  to 
contribute  a  monetary  cost  share 
where  current  rules  require  them  to 
pay  only  their  indirect  costs? 

— Should  the  program  simplify  the  rules 
by  paying  direct  costs  for  both  single 
applicants  and  joint  ventures? 

— Snould  teaming  arrangements  which 
do  not  meet  the  ATP  requirements  for 
joint  venture  funding  but  which  apply 
as  single  applicants  be  allowed  the 
same  flexibifity  as  joint  ventiues  in 
the  size  and  duration  of  their  projects? 

— ^Are  there  models  for  teaming 
arrangements  other  than  these  joint 
ventures  that  would  work  effectively 
for  the  ATP? 

— Are  there  other  advantages  of  the  team 
building  process  involved  in 
developing  focused  programs  that  are 
seen  by  industry  as  separate  frvm  the 
benefits  of  the  specific  ATP  projects? 

— What  are  the  appropriate  criteria  to 
judge  whether  greater  benefit  would 
accrue  by  extending  an  existing 
focused  program  or  by  initiating  a 
new  one? 

— Should  participation  in  focused 
programs  be  limited  to  one 
competition  after  which  further 
proposals  would  be  evaluated  as  part 
of  general  competitions? 

2.  Private  Capital  Markets 

ATP  projects  are  directed  to  high  risk, 
enabling  research  and  development  that 
are  typically  conducted  five  to  ten  years 
before  product  commercialization.  Such 
projects  would  not  normally  be  able  to 
secure  private  financing  because  of  the 
long  term  nature  of  the  work,  the  high 
risk,  and  the  inabiUty  of  any  single 
investor  to  capture  the  wide  range  of 
potential  technology  uses  from  the  early 
stage  R&D. 

— What  are  the  possible  sources  of 
private  funding  available  for  such 
projects  and  how  coidd  those  sources 
be  made  available  to  potential 
program  applicants? 

3.  Regional  Distribution  of  Awards 

Awards  from  the  program  are 
aurently  made  on  the  basis  of  business 
and  technical  merit  without  regard  to 
the  geographic  location  of  the 
participants.  Some  regions  of  the 
coimtry  have  not  received  significant 
assistance  from  the  program  because 
they  lack  large  numbers  of  R&D 
intensive  companies. 


— ^Are  there  mechanisms  that  the 
Department  should  explore  to  foster 
hi^  quality  proposals  fitim 
companies  in  States  that  lack  large 
numbers  of  R&D  intensive  companies? 

— Should  a  separate  program  be  set  up 
sp>ecifically  to  aid  States  that  are 
imder-represented  in  the  ATP  and 
should  it  also  apply  to  under- 
represented  States  in  other  Federal 
R&D  programs? 

4.  Other  Assistance  to  Applicants 

The  program  holds  conferences  and 
workshops  to  explain  the  goals  and 
requirements  of  the  program  to  potential 
applicants.  Proposal  reqmrements  are 
kept  to  a  minimum  but  larger,  more 
experienced  companies  may  be  able  to 
write  effective  proposals  more  easily. 
— What  additional  information  could 
ATP  provide  to  potential  applicants, 
particularly  smsdler  companies,  that 
would  assist  them  in  developing 
proposals? 
— Should  the  ATP  provide  information 
to  unsuccessful  applicants  about  other 
possible  sources  of  financial 
assistance  to  pursue  R&D  that  is 
judged  meritorious? 

Dated:  March  31. 1997. 
Mary  L.  Good, 

Under  Secretary  for  Technology. 
(FR  Doc  97-8608  Filed  4-3-97;  8:45  am] 

aKXMQ  CODE  3S10-1»-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Sutxnission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Associated  Form:  Defense 
Export  Loan  Guarantee  (DELG)  Program 
Application.  DD  Form  2747,  OMB 
Number  0704-0391. 

Type  of  Request:  Extension. 

Number  of  Respondents:  20. 

Responses  Per  Respondent:  1. 

Annual  Responses:  20. 

Average  Buixien  Per  Response:  1  hour. 

Annual  Burden  Hours:  20. 

Needs  and  Uses:  This  collection  of 
information  is  necessary  to  review  and 
process  applications  for  loan  guarantees 
issued  imder  10  U.S.C  2540  for  defense 
exports.  Respondents  are  defense 
suppUers  of  exporters,  lenders,  or 
nations,  who  are  requesting  a  DoD 
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guarantee  of  a  private  sector  loan  in 
support  of  the  sale  or  loan  terms  lease, 
to  certain  eligible  countries,  of  U.S. 
defense  articles,  services,  or  design  and 
construction  services.  The  completed 
form  will  enable  the  department  to 
determine  whether  the  proposed 
transaction  meets  statutory  guidance  for 
program  implementation. 

Affected  Public:  Business  or  Other 
For-Profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Deslc  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing.  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated;  March  31,  1997. 
Patrica  L.  ToppiogB, 

Ahemate  OSD  Federal  Register.  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc  97-8563  Filed  4-3-97;  8:45  am] 


D«lens0  Science  Board  Task  Force 
Advanced  Modeling  and  Simulation  for 
Analyzing  Combat  Concepts  in  the 
21  at  Century 

ACTION:  Notice  of  advisory  committee 

meetings. 

SUtMARY:  The  Defense  Science  Board 
Task  Force  on  Advanced  Modeling  and 
Simulation  for  Analyzing  Combat 
Concepts  in  the  21st  Century  will  meet 
in  closed  session  on  April  21-22, 1997 
at  USACOM,  JTASC,  116  Lakeview 
Parkway,  Sufiblk,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  address  modeling 
and  simulation  capabilities  required  for 
analyzing  concepts  for  21st  century 
military  combat  operations.  These 
capabilities  should  encompass  the 
breadth  of  warfare  from  strategic  to 
individuals  fighting  afoot  for  all  phases 
of  military  operations  {Air,  Land,  Sea, 
Information,  Communications). 


In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1994)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
§552b(c)  (1)  (1994).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  pubUc. 

Dated:  Aprill,  1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-6609  Filed  4-3-97;  8:45  ara| 
MJJNQ  COOC  BOOT  1  M 


Department  of  tfie  Army 

Rnal  Environmental  Impact  Statement 
(FEIS)  for  the  Relocation  of  the  U.S. 
Army  Military  Police  School  and  the 
U.S.  Army  Chemical  School  to  Fort 
Leonard  Wood,  Missouri 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  and  the  President's 
Council  on  Environmental  Quality 
(CECy.  the  Army  has  prepared  an  FEIS 
for  the  directed  relocation  of  the  U.S. 
Army  Chemical  School  and  U.S.  Army 
Military  Police  School  from  Fort 
McClellan,  Alabama,  to  Fort  Leonard 
Wood,  Missouri.  The  relocation  is  part 
of  the  approved  1995  Base  Closure  and 
Realignment  actions  mandated  by  the 
Base  Closure  and  Realignment  Act  of 
1990  (Pub.  L.  101-510),  and  subsequent 
actions  in  compliance  with  this  law. 
Therefore,  the  FEIS  focuses  on 
alternative  methods  of  implementing 
these  BRAC  actions  at  Fort  Leonard 
Wood.  The  FEIS  describes  the  proposed 
action  which  involves  the  relocation  of 
military  mission  activities,  construction 
of  support  faciUties,  and  relocation  of 
personnel  to  Fort  Leonard  Wood. 

Alternatives  considered  for 
realignment  of  the  BRAC  training 
missions  include  the:  No.  Action 
Alternative;  Relocate  Current  Practice 
(RCP)  Alternative;  Optimum  Training 
Method  (OPTM)  Alternative;  and  the 
Environmentally  Preferred  Training 
Method  (EPTM)  Alternative. 
Alternatives  considered  for  providing 
required  support  facilities  include  the 
No  Action  Alternative,  and  three  land 
use  and  facility  siting  implementation 
alternatives,  llie  final  element  of  the 
planned  action,  realignment  of 
associated  personnel,  is  considered  in 
the  context  of  a:  No  Action  Alternative; 
and  Total  Early,  Total  Late,  and  Phased 
Move  Alternatives.  The  Army  has 


identified  their  Preferred  Action  in  the 
FEIS  which  includes  implementation  of 
the  OPTM  Alternative  for  realigning 
training  missions,  the  Combined 
Headquarters  and  Instruction  Land  Use 
and  Facility  Plan  Alternative  to  provide 
required  support  facilities,  and  the 
Phased  Move  Alternative  to  relocate 
personnel  from  Fort  McClellan. 

Based  on  the  analysis  included  in  this 
FEIS,  adverse  impacts  that  would  occur 
as  a  result  of  implementing  the  Army's 
proposed  BRAC  actions  at  Fort  Leonard 
Wood  include:  A  reduction  of  air 
quality  as  a  result  of  fog  oil  obscurant 
training;  training  activities  and  tree 
clearing  that  result  in  a  "may  effect" 
finding  to  Federally  hsted  threatened 
and  endangered  sp>ecies;  the  potential 
for  loss  of  soil  resources  and  accelerated 
erosioB  resulting  from  BRAC 
construction  projects;  the  release  of 
unbumed  fuel  that  could  impact  soil 
and  water  resources  at  the  expedient 
flame  range;  and  himian  health  risks  for 
trainers  and  military  students  involved 
with  obscurant  training.  Beneficial 
impacts  include  increased  operational 
efficiency  and  training  effectiveness 
associated  with  the  collocation  of  the 
Engineer  School,  the  Military  Pohce 
School  and  the  Chemical  School;  short- 
term  economic  gains  associated  with 
BRAC  construction  activities;  and  long- 
term  economic  gains  associated  with  uie 
transfer  of  the  Qiemical  School  and 
Military  Police  School  missions  to  Fort 
Leonard  Wood. 

FEIS  Distribution  and  Waiting  Period 

Copies  of  the  FEIS  have  been 
forwarded  to  Federal,  State  and  local 
agencies;  organizations;  and  individuals 
who  provided  substantive  comments  on 
the  Dfraft  EIS,  or  who  previously 
requested  a  copy  of  the  FEIS.  These 
copies  were  distributed  prior  to,  or 
simultaneously  with,  the  filing  of  this 
Notice  of  Availability  for  the  FEIS  with 
the  U.S.  Environmental  Protection 
Agency.  Copies  of  the  FEIS  are  available 
for  review  at  the  following  public  and 
other  libraries:  Kinderhook  Regional 
Library,  Lebanon,  Missouri;  Kinderhook 
Regional  Library,  Waynesville, 
Missouri;  Rolla  Public  Library,  Rolla, 
Missouri;  Kansas  City  Public  Library, 
Kansas  Qty,  Missouri;  St.  Louis  County 
Library,  Main  Branch,  St.  Louis, 
Missouri;  Clarke  Engineer  School 
Library,  Fort  Leonard  Wood,  Missouri; 
Texas  County  Library,  Houston, 
Missouri;  Daniel  Boone  Regional 
Library,  Columbia,  Missouri;  Missouri 
River  Regional  Library,  Jefferson  City,  ^ 
Missouri;  Springfield-Greene  County 
Library,  Springfield,  Missouri;  and 
Fisher  Library,  Fort  McClellan, 
Alabama.  Following  a  3^day  post-filing 
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waiting  period,  the  Department  of  the 
Army  will  complete  a  Record  of 
Decision  (ROD). 

Questions  and  Requests  for  FEIS 

Questions  regarding  the  FEIS,  or  a 
request  for  a  copy  of  the  docimnent  may 
be  directed  to  Mr.  Alan  Gehrt  at  the 
Kansas  City  District,  Corps  of  Engineers, 
601  E.  12th  Street,  Kansas  City,  MO 
64106-2896;  phone:  (816)  983-3142  or 
Telefax:  (816)  426-2142. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health)  OASA(I,  LS-E). 
(FR  Doc.  97-8166  Filed  4-3-97;  8:45  am] 

BIUMG  COM  STIMW-M 


Department  of  the  Army,  Corps  of 
Engineers 

intent  To  Prepare  a  Draft  Supplemental 
Environmental  Impact  Statement 
[SEIS]  for  Remaining  Construction  of 
Main  Stem  Mississippi  River  Levees 
between  Cape  Girardeau,  Missouri, 
and  Head  of  Passes,  Louisiana 

agency:  U.S.  Army  Corps  of  Engineers, 
Vicksburg  District.  DOD. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  Corps  of  Engineers  is 
undertaking  the  Mississippi  River  and 
Tributaries  Project  in  order  to  provide 
flood  protection  from  the  "project 
flood."  As'  part  of  that  project,  the  Corps 
has  proposed  enlarging  levees  and 
constructing  berms  and  other 
appurtenances  to  provide  that  level  of 
flood  protection.  The  enlargement  of 
remaining  levees  and  appurtenant 
features  within  the  boundaries  of  the 
Lower  Mississippi  Valley  Division  of 
the  Corps  would  result  in  the  loss  of 
bottom-land  hardwoods  and  forested 
wetlands  and  would  have  impacts  on 
waterfowl  and  fisheries  habitat.  In  order 
to  determine  the  impacts  of  this  element 


of  the  project,  the  Corps  intends  to 
prepare  a  SEIS.  That  S^  vrill  include 
an  evaluation  of  the  no-action 
alternative,  completion  of  the  original 
project  plan,  and  alternative  plans  that 
incorporate  various  design  features  that 
reduce  negative  environmental  impacts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Cannon  (telephone  (601)  631- 
5437).  CELMK-FD-Q,  4155  Clay  Street, 
Vicksburg,  Mississippi  39180-3435. 
SUPPLEMENTARY  INFORMATKM:  The 
Mississippi  River  and  Tributaries 
Project  was  authorized  by  Congress  in 
1928.  The  project  is  designed  to  control 
a  "project  flood"  with  a  discharge  of  3 
million  cubic  feet  per  second  in  the 
alluvial  valley  of  the  lower  Mississippi 
River.  A  final  Environmental  Impact 
Statement  for  this  project  was  filed  with 
the  Council  on  Environmental  Quality 
on  8  April  1976. 

1.  Proposed  Actioii:  The  proposed 
action  is  construction  of  the  Mississippi 
River  Mainline  Levee  Enlargement  and 
Berm  Construction  Feature  of  the 
Mississippi  River  and  Tributaries 
Project  on  the  Mississippi  River 
between  Cape  Girardeau,  Missouri,  and 
Head  of  Passes,  Louisiana.  As  currently 
proposed,  the  recommended  plan  would 
include  the  use  of  some  or  all  of  the 
following  alternative  mitigation 
measures — avoiding  significant 
resources,  using  relief  wells  to  reduce 
the  amount  of  borrow  area  and  replace 
berms,  using  hydraulic  dredges  to 
obtain  dredged  material  from  the  river 
for  berm  construction  to  reduce  the 
amount  of  borrow  area,  using 
construction  measures  that  allow  either 
reforestation  of  lands  or  creation  of  high 
quality  fisheries,  reforesting  some  lands, 
and  purchasing  and  reforesting 
agricultural  lands. 

2.  Alternatives:  Preliminary 
alternatives  that  will  be  evaluated 
include  no-action,  completion  of  the 
original  plan,  and  a  plan  that 
incorporates  environmental  design 


features  and  results  in  no  net  losses  to 
significant  resources  in  the  project  area. 

3.  a.  Public  scoping  meetings  will  be 
held  at  various  locations  within  the 
project  area.  Initial  public  scoping 
meetings  will  be  held  in  May  or  June 
1997.  The  public  will  be  notified  of  each 
of  these  meetings  in  advance.  The 
studies  will  analyze  impacts  to 
significant  environmental  resources 
such  as  impacts  to  bottom-land 
hardwoods,  wetlands,  migratory  birds, 
bats,  water  quality,  endangered  species, 
waterfowl,  and  fisheries.  Public 
meetings  to  present  the  results  of  these 
studies  and  a  recommended  plan  of 
action  are  scheduled  to  be  held  in 
February  1998  while  the  draft  SEIS  ts 
under  review  by  the  public.  In  addition, 
workshops  will  be  conducted  to  discuss 
issues,  inform  interested  parties  of  the 
progress  of  the  studies,  and  afford 
additional  opportunity  for  public  input 
These  workshops  will  be  scheduled  as 
needed  and  where  most  convenient  for 
the  analysis  being  conducted. 

b.  The  draft  SEIS  is  scheduled  for 
pubUc  review  in  February  1998. 
Gary  W.  Wright, 

Colonel,  Corps  of  Engineers,  District  Engineer. 
IFR  Doc.  97-8602  Filed  4-3-97;  8:45  am] 

MLLMOOOM  SnO-PU-M 


Department  of  the  Anny  Corps  of 
Engineers 

Grant  of  Exclusive  Licenses 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.7(b)(l)(i),  announcement  is  made  of 
prospective  exclusive  licenses  of  the 
following  foreign  patent  applications, 
each  entitled  "Concrete  Armor  Unit  to 
Protect  Coastal  and  Hydraulic 
Structures  and  Shorelines." 


Country 


Application  No. 


Filed 


Peoples  Republic  o(  CNna 

Indonesia 

Republic  of  Korea 

Republic  of  China 

Malaysia  

Argentina  


Chile  

Ecuador 

France  

Italy 

Monaco 

United  Kingdom 
Portugal  


94192851.9  

P-941654  

95-703936  

83108468  

PI9402596 

333,588  

PCTAJS94/ 
09263. 

1518-95  

SP-95-1552  

(EP)  94926514.4 
(EP)  94926514.4 
(EP)  94926514.4 
(EP)  94926514.4 
(EP)  94926514.4 


Aug.  17,  1994. 
Sep.  30,  1994. 
Aug.  17,  1994. 
Sep.  14,  1994. 
Sep.  29, 1994. 
Sep.  20, 1995. 
May  27, 1996. 

Oct  3,  1995. 
Oct  13.  1995. 
Aug.  17,  1994. 
Aug.  17,  1994. 
Aug.  17.  1994. 

17,  1994. 

17,  1994. 


Aug. 
Aug. 
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DATES:  Written  objections  must  be  filed 
not  later  June  3, 1997. 
ADDRESSES:  U.S.  Anny  Waterways 
Experiment  Station.  3909  Halls  Ferry 
Road,  Vicksbuig,  MS  39180-6199. 
ATTN:  CEWES-OC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Phil  Stewart  (601)  634-4113.  e-mail 
steMrarp^xl.  wes.army.mil 
SUPPI.EMENTARY  INFORMATION:  The 
Concrete  Armor  Unit  was  invented  by 
Je&ey  A.  Melby  and  George  F.  Turk. 
Rights  to  the  patent  applications 
identified  above  have  been  assigned  to 
the  United  States  of  America  as 
represented  by  the  Secretary  of  the 
Army.  The  United  States  of  America  as 
represented  by  the  Secretary  of  the 
Army  intends  to  grant  an  exclusive 
license  for  all  fields  of  use.  in  the 
manufacture,  use.  and  sale  in  the 
territories  and  possessions,  including 
toritorial  waters  of  each  of  the  listed 
coimthes  to  SOGELREG-SOGREAH,  8P 
172,  38042,  Grenoble  Cedex  9.  France. 

Pursuant  to  37  CFR  404.7(b)(l)(i).  any 
interested  party  may  file  a  written 
objection  to  this  prospective  exclusive 
license  agreement. 
GregTy  D.  Showalter, 
Aimy  Federal  Register  Liaison  Officer 
[PR  Dot  97-8603  Filed  4-3-97.  8:45  am) 
■UJNQ  COOCSnO-M-M 


DEPARTMENT  OF  ENERGY 

Ofllc*  of  Arms  Control  and 
Nonprollforation;  Proposed 
Subsequent  Arrangements 

AOBICY:  Department  of  Energy. 
ACTION:  Subsequent  arrangements. 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  Federative  Republic  of  Brazil 
oonc«ning  Civil  Uses  of  Atomic  Energy. 

The  8ut»equent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  of  the 
following  retransfer:  RTD/BR(EU)-10, 
for  the  transfer  from  the  Republic  of 
Germany  to  Brazil  of  54,658  pieces  of 
zircaloy-4  cladding  tubes,  weighing 
42.852  kilograms,  to  be  incorporatml 
into  uranium  fuel  assemblies,  with  an 
enrichment  level  between  1.9%  and 
3.2%  of  uranium-235.  for  ultimate  use 
in  the  Angra-2  reactor. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  beeaa  determined  that  these 


subsequent  arrangements  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  D.C  on  March  31, 
1997. 

Clieria  P.  Fitzgwaid, 

Director,  International  Policy  and  Analysis 
Division,  Office  of  Arms  Control  and 
Son  proliferation. 
(FR  Doc.  97-8638  Filed  4-3-97;  8:45  am] 

MUNQ  COM  tWO-OI-P 


Atomic  Energy  Agreements 

AGENCY:  Department  of  Energy. 
ACTION:  Subsequent  arrangement. 

SUMMARY:  Pursuant  to  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(42  U.S.C.  2160).  notice  is  hereby  given 
of  a  proposed  "subsequent 
arrangement"  under  the  Agreement  for 
Cooperation  in  the  Peaceful  Uses  of 
Nuclear  Energy  between  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community 
(EURATOM)  and  the  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Canada  concerning  Qvil 
Uses  of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  xmder  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer  RTD/EU(CA)-13, 
for  the  transfer  of  127.8  kilograms  of 
unirradiated  low  enriched  uranium  fuel 
fabrication  scrap,  containing  25.241 
kilograms  of  the  isotope  uranium-235 
(19.75%  enrichment),  bom  AECL  in 
Chalk  River,  Canada,  to  UKAEA  in 
Dounreay,  United  Kingdom,  for  the 
purpose  of  recovering  the  uranium  for 
return  to  Canada  in  the  form  of  uranium 
metal  pieces. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  that  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

IDated:  March  31. 1997. 

For  the  Department  of  Energy. 
Cherie  Fitzgerald, 

Director,  International  Policy  and  Analysis 
Division,  Office  of  Arms  Control  and 
Nonproliferation . 
IFR  Doc.  97-8639  Filed  4-3-97;  8:45  am] 


[Docket  No.  ETEC-028] 

Certification  of  the  Radiological 
Condition  of  Building  028  at  ttie 
Energy  Technology  Engineering 
Center  Near  Chatsworth,  California 

agency:  U.S.  Department  of  Energy, 
Office  of  Environmental  Restoration. 
ACTION:  Notice  of  certification. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  completed  radiological 
svirveys  and  taken  remedial  action  to 
decontaminate  Building  028  located  at 
the  Energy  Technology  Engineering 
Center  (ETEC)  near  Chatsworth, 
California.  This  property  previously  was 
found  to  contain  radioactive  materials 
from  activities  carried  out  for  the 
Atomic  EInergy  Commission  and  the 
Energy  Research  and  Development 
Administration  (AEC/ERDA), 
predecessor  agencies  to  DOE.  Although 
DOE  owns  the  majority  of  the  buildings 
and  equipment,  a  subsidiary  of 
Rockwell  International.  Rocketdyne. 
owned  the  land.  Rocketdyne  has 
recently  been  sold  to  Boeing  North 
American  Incorporated. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Williams.  Program  Manager.  Office  of 
Northwestern  Area  Programs,  Office  of 
Environmental  Restoration  (EM-44), 
U.S.  Department  of  Energy,  Washington, 
DC.  20585. 

SUPPt£MENTARY  INFORMATION:  IX)E  has 
implemented  environmental  restoration 
projects  at  ETEC  (Ventura  County,  Map 
Book  3,  Page  7,  Miscellaneous  Records) 
as  part  of  DOE's  Environmental 
Restoration  Program.  One  objective  of 
the  program  is  to  identify  and  clean  up 
or  otherwise  control  facilities  where 
residual  radioactive  contamination 
remains  from  activities  carried  out 
under  contract  to  AEC/ERDA  during  the 
early  years  of  the  Nation's  atomic  energy 
program. 

ETEC  is  comprised  of  a  nimiber  of 
facilities  and  structures  located  within 
Administrative  Area  IV  of  the  Santa 
Susana  Field  Laboratory.  The  work 
performed  for  DOE  at  ETEC  consisted 
primarily  of  testing  of  equipment, 
materials,  and  components  for  nuclear 
and  energy  related  programs.  These 
nuclear  energy  research  and 
development  programs,  conducted  by 
Atomics  International  under  contract  to 
AEC/ERDA,  began  in  1946.  Several 
buildings  and  land  areas  became 
radiologically  contaminated  as  a  result 
of  facility  operations  and  site  activities. 
Building  028  is  one  ETEC  area  that  has 
been  designated  for  cleanup  under  the 
DOE  Environmental  Restoration 
Program.  Other  areas  undergoing 
decontamination  will  be  released  as 
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they  are  completed  and  are  verified  to 
meet  established  cleanup  criteria  and 
standards  for  release  without 
radiological  restrictions  as  established 
in  DOE  Order  5400.5. 

Building  028  is  located  in  the  north- 
central  section  of  ETEC.  The  above- 
grade  concrete  slab  is  approximately 
300  ra^  in  area.  The  below-grade  vault 
measures  approximately  60  m^  with  6  m 
(20  ft.)  ceilings.  Construction  consists  of 
a  concrete  slab  floor  with  concrete  walls 
and  ceilings. 

Building  028  was  originally 
constructed  to  perform  tests  of  space 
reactor  shields  using  a  fission  plate 
driven  by  neutrons  from  the  thermal 
column  of  a  50-kW  swimming  pool-type 
reactor.  This  reactor  was  designated  the 
Shield  Test  Reactor  and  operated  bom 
1961  to  1964.  when  it  was  replaced  with 
another  reactor  design  to  operate  at  1 
MW.  This  latter  configuration  was 
named  the  Shield  Test  and  Irradiation 
Reactor  (STIR)  and  operated  through 
1972. 

Following  shutdown  of  the  test 
program  and  removal  of  the  reactor,  the 
facility  was  decommissioned  and  made 
available  for  alternate  use  in  March 
1976. 

In  1977.  operations  were  started  to 
investigate  the  behavior  of  molten 
uranium-oxide  relative  to  simulated 
reactor  accidents,  in  particular,  its 
reaction  with  floor  and  structural 
materials.  These  experiments  resulted  in 
some  recontamination  of  various  parts 
of  the  building  that  were  used  for 
preparation  and  melting  of  the  uranium- 
oxide.  Tests  continued  intermittently 
into  1981.  Some  facility  modifications 
were  made,  and  a  decision  to  terminate 
operations  was  made  later  in  1981.  The 
building  remained  inactive,  under 
periodic  surveillance,  until 
decontamination  began  in  1988. 

To  allow  the  release  of  Building  028 
for  use  without  radiological  restriction, 
all  detectable  radioactive  material/ 
contamination  was  removed  from  the 
faciUty.  This  decontamination  and 
decommissioning  was  performed  in  two 
phases,  starting  in  1975  (STIR  facility) 
with  the  removal  of  the  core  tank,  the 
activated  concrete  structures 
surrounding  the  core  tank,  thermal 
column,  reactor  shield,  test  vault 
carriage,  water  cooling  systems,  water 
shield  door,  and  the  partially 
dismantled  exhaust  system. 

The  second  and  final  stage  of 
decontamination  of  Building  028  began 
in  1988  and  required  slightly  less  than 
five  months  to  complete. 

Briefly,  the  decontamination  steps 
involved  in  the  second  stage:  (1) 
Removal  of  surplus  normal  and 
depleted  uranium  oxide;  (2) 


decontamination  and  removal  of 
equipment  and  electrical  components, 
including  the  furnace  system  used  for 
the  uranium-oxide  experiments;  (3) 
removal  of  the  radiologically 
contaminated  ducting  system;  (4) 
building  surfaces  decontamination, 
including  scabbling  of  the  concrete  floor 
in  Room  lOlA;  (5)  final  miscellaneous 
cleanup  operations;  and  (6)  final 
radiological  survey  of  the  building 
(above-grade  and  basement). 

Rockwell/Rocketdyne  performed  a 
radiological  survey  in  1991.  The 
Environmental  Survey  and  Site 
Assessment  Program  of  the  Oak  Ridge 
Institute  for  Science  and  Education 
performed  independent  verification  of 
the  decontamination  project  in  1993. 
Post-decontamination  surveys  have 
demonstrated  that  Building  028  is  in 
compliance  with  DOE  decontamination 
criteria  and  standards  for  release 
without  radiological  restrictions.  The 
State  of  California  E)epartment  of  Health 
Services  has  concurred  that  the 
proposed  release  guidelines  provide 
adequate  assurance  for  release  without 
further  radiological  restrictions.  In  the 
event  of  property  transfer,  DOE  intends 
to  comply  with  applicable  Federal, 
State,  and  local  requirements. 

The  external  radiation  exposure  of  the 
nine  people  directly  associated  with  the 
STIR  project,  particularly  the 
dismantling  operations,  during  the 
period  of  September  23. 1975,  through 
January  31, 1976,  averaged  193  mrem, 
with  a  maximum  individual  exposiu^  of 
420  mrem.  The  entire  operation  was 
performed  with  a  total  radiation 
exposure  of  1.7  man-rem. 

None  of  the  engineering  or  radiation 
and  nuclear  safety  personnel  assigned  to 
the  Building  028  decommissioning 
project  received  any  measurable 
exposure  to  ionizing  radiation. 

Final  costs  for  the  decontamination  of 
the  STIR  project  were  $134,922. 

Final  costs  for  the  decontamination  of 
Building  028  were  $239,970. 

The  certification  docket  will  be  . 
available  for  review  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday 
(except  Federal  holidays),  in  the  U.S. 
DOE  Public  Reading  Room  located  in 
Room  lE-190  of  the  Forrestal  Building, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  Copies  of  the 
certification  docket  will  also  be 
available  at  the  following  locations: 
DOE  Public  Document  Room,  U.S.  DOE, 
Oakland  Operations  Office,  the  Federal 
Building,  1301  Clay  Street,  Oakland, 
California;  California  State  University, 
Northridge,  Urban  Archives  Center, 
Oviatt  Library,  Room  4. 18111  Nordhoff. 
Northridge,  California;  Simi  Valley 
Library,  2629  Tapo  Canyon  Road,  Simi 


Valley,  California;  and  the  Piatt  Branch. 
Los  Angeles  Public  Library,  23600 
Victory  Boulevard,  Woodland  Hills, 
California. 

DOE  has  issued  the  following 
statement  of  certification: 
Statement  of  Certification:  Energy 

Technology  Engineering  Center, 

Building  028 

The  U.S.  Department  of  Energy, 
Oakland  Operations  Office, 
Environmental  Restoration  Division,  &as 
reviewed  and  analyzed  the  radiological 
data  obtained  following 
decontamination  of  Building  028  at  the 
Energy  Technology  Engineering  Center. 
Based  on  analysis  of  all  data  collected 
and  the  results  of  independent 
verification.  DOE  certifies  that  the 
following  property  is  in  compliance 
with  DOE  radiological  decontamination 
criteria  and  standards  as  established  in 
DOE  Order  5400.5.  This  certification  of 
compliance  provides  assurance  that 
future  use  of  the  property  will  result  in 
no  radiological  exposure  above 
applicable  guidelines  established  to 
protect  members  of  the  general  public  or 
site  occupants.  Accordingly,  the 
property  specified  below  is  released 
from  DOE's  Environmental  Restoration 
Program.  - 

Property  owned  by  Boeing  North 
American  Incorporated: 

Building  028,  at  the  Energy 
Technology  Engineering  Center 
(situated  within  Area  FV  of  the  Santa 
Susana  Field  Laboratory),  located  in  a 
portion  of  Tract  "A"  of  Rancho  Simi,  in 
the  County  of  Ventura,  State  of 
California,  as  per  map  recorded  in  Book 
3,  Page  7  of  Miscellaneous  Records  of 
Ventura  County. 

Issued  in  Washington.  DC,  on  March  27, 
1997. 


lames  J.  Fiore, 

Acting  Deputy  Assistant  Secretary  for 
Environmental  Restoration.  v 

Statement  of  Certification:  Energy 
Technology  Engineering  Center,  Building 
028 

The  U.S.  Department  of  Energy,  Oakland 
Operations  Office,  Environmental  Restoration 
Division,  has  reviewed  and  analyzed  the 
radiological  data  obtained  following 
decontamination  of  the  Energy  Technology 
Engineering  Center  Building  028.  Based  on 
this  analysis  of  all  data  collected,  the 
Department  of  Energy  (DOE)  certifies  that  the 
following  property  is  in  compliance  with 
DOE  decontamination  criteria  and  standards. 
This  certification  of  compliance  provides 
assurance  that  future  use  of  the  property  will 
result  in  no  radiological  exposure  above 
applicable  guidelines  established  to  protect 
members  of  the  general  public  or  site 
occupants.  Accordingly,  the  property 
specified  below  is  released  from  DOE's 
Enviroimiental  Restoration  Program. 
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Property  owned  by  Rockwell  International 
Corpontion: 

Building  028,  at  the  Eneigy  Technology 
Engineering  Center,  located  in  a  portion  of 
Tract  "A"  of  Rancho  Simi,  in  the  County  of 
Ventura.  State  of  California,  as  per  map 
recorded  in  Book  3.  Page  7  of  Miscellaneous 
Records  of  Ventura  County. 

Certification: 

Dated:  January  23, 1997. 
togarUddle, 
Dinctor.EFU). 

(FR  [)oc.  97-6640  Filed  4-3-97;  8:45  amj 
COOCMM-ei-P 


Offic*  Of  Energy  Efficiency  and 
Renewable  Energy 

[Caae  No.  F-oe0] 

Energy  Conservation  Program  for 
Conaun>er  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
PulHiahing  of  ttie  Petition  for  Waiver  of 
Rtieem  Manufacturing  Company  From 
the  DOE  Furnace  Test  Procedure 

AQENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 
ACTION:  Notice. 

SUKMARY:  Today's  notice  grants  an 
Interim  Waiver  to  Rheem  Manufacturing 
Company  (Rheem)  from  the  existing 
Department  of  Energy  (DOE  or 
Department)  test  procedure  regarding 
blower  time  delay  for  the  company's 
(jMJ  upflow  residential,  modiUating 
type,  eas- fired  furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Rheem. 
Rheem 's  Petition  for  Waiver  requests 
DOE  to  grant  relief  firom  the  DOE 
furnace  test  procedure  relating  to  the 
blower  time  delay  specffication.  Rheem 
seeks  to  test  using  a  blower  delay  time 
of  20  seconds  for  its  GFD  upflow 
residential,  modulating  type,  gas-fired 
famaces  instead  of  the  specified  1.5- 
minute  delay  between  burner  on-time 
and  blower  on-time.  The  Department  is 
soliciting  conunents,  data,  and 
information  respecting  the  Petition  for 
Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  May  5, 
1997. 

A00RC88E8:  Written  conunents  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Codes  and 
Standards.  Case  No.  F-089,  Mail  Stop 
EE-43,  Room  lJ-018,  Forrestal  Building, 
1000  Independence  Avenue,  SW, 
Washington.  DC.  20585-0121,  (202) 
586-7140. 

F0«  FURTHER  INFORMATION  CONTACT:  Mr. 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 


Renewable  Energy.  Mail  Station  EE-43, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  D.C  20585- 
0121,  (202)  586-9138,  or  Mr.  Eugene 
Margolis.  Esq.,  U.S.  Department  of 
Energy,  Office  of  General  Counsel,  Mail 
Station  GC-72,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585-0103,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consmner  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act,  as  amended,  (EPCA)  which  requires 
DOE  to  prescribe  standardized  test 
procediu^s  to  measure  the  energy 
consimiption  of  certain  consumer 
products,  including  furnaces. 

The  intent  of  the  test  pr(x:ediues  is  to 
provide  a  comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  Title  10  CFR 
Part  430,  Subpart  B. 

The  Department  amended  the  test 
procedure  rules  to  provide  for  a  waiver 
process  by  adding  Section  430.27  to 
TiUe  10  CFR  Part  430.  45  FR  64108, 
September  26, 1980.  Subsequently,  DOE 
amended  the  waiver  process  to  allow 
the  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy 
(Assistant  Secretary)  to  grant  an  Interim 
Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  TiUe  10  CFR 
Part  430,  Section  430.27(a)(2). 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures,  or  when  the  prescribed  test 
procedures  may  evaltiate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

An  Interim  Waiver  will  be  granted  if 
it  is  determined  that  the  applicant  will 
experience  economic  hardship  if  the 
Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  Title  10  CFR  Part  430, 


Section  430.27  (g).  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180 
days  or  imtil  EXDE  issues  its 
determination  on  the  Petition  for 
Waiver,  whichever  is  sooner,  and  may 
be  extended  for  an  additional  180  days, 
if  necessary. 

On  January  29, 1997.  Rheem  filed  an 
Application  for  Interim  Waiver  and  a 
Petition  for  Waiver  regarding  blower 
time  delay.  Rheem 's  Application  seeks 
an  Interim  Waiver  bom  the  DOE  test 
provisions  that  require  a  1.5-minute 
time  delay  between  the  ignition  of  the 
burner  and  starting  of  the  circulating  air 
blower.  Instead,  Rheem  requests  the 
allowance  to  test  using  a  20-second 
blower  time  delay  when  testing  its  GFD 
upflow  residential,  modulating  type, 
gas-fired  furnaces.  Rheem  states  that  the 
20-second  delay  is  indicative  of  how 
these  furnaces  actually  operate.  Such  a 
delay  results  in  an  average  of 
approximately  2.0  percent  increase  in 
AFUE.  Since  current  DOE  test 
procedures  do  not  address  this  variable 
blower  time  delay,  Rheem  asks  that  the 
Interim  Waiver  be  granted. 

The  Department  nas  published  a 
Notice  of  Proposed  Rulemaking  on 
August  23, 1993,  (58  FR  44583)  to 
amend  the  furnace  test  procedure, 
which  addresses  the  above  issue. 

Previous  Petitions  for  Waiver  for  this 
type  of  time  blower  delay  control  have 
beien  granted  by  DOE  to  Coleman 
Company,  50  FR  2710,  January  18, 1985; 
Magic  Chef  Company,  50  FR  41553, 
October  11, 1985;  Rheem  Manufacturing 
Company,  53  FR  48574,  December  1, 
1988,  56  FR  2920,  January  25, 1991,  57 
FR  10166,  March  24, 1992,  57  FR  34560, 
August  5, 1992;  59  FR  30577,  June  14, 
1994,  and  59  FR  55470,  November  7, 
1994;  Trane  Company,  54  FR  19226, 
May  4,  1989,  56  FR  6021,  February  14, 
1991,  57  FR  10167,  March  24, 1992,  57 
FR  22222,  May  27, 1992,  58  FR  68138, 
December  23, 1993,  and  60  FR  62835, 
December  7, 1995;  Lennox  Industries, 

55  FR  50224,  December  5, 1990,  57  FR 
49700,  November  3, 1992,  58  FR  68136, 
December  23, 1993,  and  58  FR  68137, 
December  23,  1993;  Inter-City  Products 
Corporation,  55  FR  51487,  December  14, 

1990,  56  FR  63945,  December  6, 1991 
and  61  FR  27057,  May  30,  1996;  DMO 
Industries,  56  FR  4622,  February  5, 

1991,  and  59  FR  30579,  June  14, 1994; 
Heil-Quaker  Corporation,  56  FR  6019, 
February  14, 1991;  Carrier  Corporation, 

56  FR  6018.  February  14, 1991,  57  FR 
38830,  August  27, 1992,  58  FR  68131, 
December  23, 1993,  58  FR  68133, 
December  23, 1993,  59  FR  14394,  March 
28, 1994,  and  60  FR  62832,  December  7, 
1995;  Amana  Refiigeration  Inc.,  56  FR 
27958,  June  18, 1991,  56  FR  63940, 
December  6, 1991,  57  FR  23392,  June  3, 


1992,  and  58  FR  68130,  December  23, 
1993;  Snyder  General  Corporation,  56 
FR  54960,  September  9, 1991;  Goodman 
Manufacturing  Corporation,  56  FR 
51713,  October  15,  1991.  57  FR  27970, 
Jime  23, 1992,  59  FR  12586,  March  17, 
1994  and  61  FR  17289,  April  19, 1996; 
The  Ducane  Company  Inc.,  56  FR 
63943,  December  6,  1991,  57  FR  10163, 
March  24, 1992,  and  58  FR  68134, 
December  23, 1993;  Armstrong  Air 
Conditioning,  Inc.,  57  FR  899,  January  9, 
1992,  57  FR  10160,  March  24, 1992,  57 
FR  10161.  March  24, 1992,  57  FR  39193, 
August  28. 1992,  57  FR  54230, 
November  17,  1992,  and  59  FR  30575, 
June  14, 1994;  Thermo  Prt)ducts,  Inc.,  57 
FR  903,  January  9, 1992,  and  61  FR 
17887,  April  23, 1996;  Consolidated 
Industries  Corporation,  57  FR  22220, 
May  27, 1992,  and  61  FR  4262,  February 
5, 1996;  Evcon  Industries.  Inc.,  57  FR 
47847,  October  20, 1992,  and  59  FR 
46968,  September  13, 1994;  Bard 
Manufacturing  Company,  57  FR  53733, 
November  12,  1992,  59  FR  30578,  June 
14, 1994,  and  61  FR  50812,  September 
27, 1996;  and  York  International 
Corporation,  59  FR  46969,  September 
13, 1994,  60  FR  100,  January  3, 1995,  60 
FR  62834,  December  7,  1995,  and  60  FR 
62837,  December  7, 1995. 

Thus,  it  appears  likely  that  this 
Petition  for  Waiver  for  blower  time 
delay  will  be  granted.  In  those  instances 
where  the  likely  success  of  the  Petition 
for  Waiver  has  been  demonstrated  based 
upon  DOE  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the 
public  interest  to  have  similar  products 
tested  and  rated  for  energy  consimfiption 
on  a  comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Rheem  an  Interim  Waiver  for 
its  GFD  upflow  residential,  modulating 
type,  gas-fired  furnaces.  Rheem  shall  be 
permitted  to  test  its  GFD  upflow 
residential,  modulating  type,  gas-fired 
furnaces  on  the  basis  of  the  test 
pnx^dures  specified  in  Title  10  CFR 
Part  430,  Subpart  B,  Appendix  N,  with 
the  modification  set  forth  below: 

(I)  Section  3.0  in  Appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
Section  9  in  ANSI/ASHRAE  103-82 
with  the  exception  of  Sections  9.2.2, 
9.3.1,  and  9.3.2,  and  the  inclusion  of  the 
following  additional  procedures: 

(n)  Add  a  new  paragraph  3.10  in 
Appendix  N  as  follows: 

3.10    Gas  and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions 
are  achieved  following  the  cool-down 
test  and  the  required  measurements 
performed,  turn  on  the  furnace  and 
measure  the  flue  gas  temperature,  using 


the  thermocouple  grid  described  above, 
at  0.5  and  2.5  minutes  after  the  main 
bumer(s)  comes  on.  After  the  burner 
start-up,  delay  the  blower  start-up  by  1.5 
minutes  (t-)  imless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the 
power  burner  and  the  indoor  air 
circulation  blower,  in  which  case  the 
biuner  and  blower  shall  be  started 
together;  or  (2)  the  furnace  is  designed 
to  operate  using  an  imvarying  delay 
time  that  is  other  than  1.5  minutes,  in 
which  case  the  fan  control  shall  be 
permitted  to  start  the  blower;  or  (3)  the 
delay  time  results  in  the  activation  of  a 
temperature  safety  device  which  shuts 
ofl  the  burner,  in  which  case  the  fan 
control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan 
control  is  adjustable,  set  it  to  start  the 
blower  at  the  highest  temperature.  If  the 
fan  control  is  permitted  to  start  the 
blower,  measure  time  delay  (t-)  using  a 
stop  watch.  Record  the  measured 
temperatures.  Ehiring  the  heat-up  test  for 
oil-fiieled  furnaces,  maintain  the  draft  in 
the  flue  pip>e  within  ±  0.01  inch  of  water 
column  of  the  manufacturer's 
recommended  on-period  draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company. 
This  Interim  Waiver  may  be  removed  or 
modified  at  any  time  upon  a 
determination  that  the  factual  basis 
underlying  the  Application  is  incorrect. 

The  Interim  Waiver  shall  remain  in 
effect  for  a  period  of  180  days  or  until 
EKDE  acts  on  the  Petition  for  Waiver, 
whichever  is  sooner,  and  may  be 
extended  for  an  additional  180-day 
period,  if  necessary. 

Rheem 's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  IX)E 
furnace  test  procedure  relating  to  the 
blower  time  delay  specification.  Rheem 
seeks  to  test  using  a  blower  delay  time 
of  20  seconds  for  its  GFD  upflow 
residential,  modulating  type,  gas-fired 
furnaces  instead  of  the  specified  1.5- 
minute  delay  between  burner  on-time 
and  blower  on-time.  Pursuant  to 
paragraph  (b)  of  Title  10  CFR  Part 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
Petition  contains  no  confidential 
information.  The  Department  soUcits 
comments,  data,  and  information 
respecting  the  Petition. 

Issued  in  Washington,  DC.  on  March  31. 
1997. 

Ohristme  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

January  29, 1997.^ 
Mr.  Cyrus  Nasseri, 


Assistant  Secretary,  Consuvation  and 
Renewable  Energy,  United  States 
Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Washington, 
DC  20585. 

Dear  Mr.  Nasseri:  This  is  a  petition  for 
waiver  and  application  for  interim  waiver 
submitted  pursuant  to  title  10  CFR  Part 
430.27.  Waiver  is  requested  from  the  furnace 
test  procedure  as  prescribed  in  appendix  N 
to  Subpart  B  of  Part  430.  The  test  procedure 
requires  a  1.5  minute  delay  between  burner 
and  blower  start-up.  Rheem  is  requesting 
authorization  to  use  a  20  second  delay 
instead  of  1.5  minutes  for  our  series  (-)GFD 
upflow  residential,  modulating  type  gas-fired 
furnace. 

Rheem  will  be  manufecturing  these 
appliances  with  an  electronic  device  that 
controls  the  blower  operation  on  a  timing 
sequence  as  opposed  to  temperature. 

improved  energy  efficiency  is  achieved  by 
reducing  on  cycle  losses.  Under  the 
ApjjendLx  N  procedures,  the  stack 
temperature  is  allowed  to  climb  at  a  faster 
rate  than  iX  would  with  a  12  second  blower 
on  time,  allowing  energy  to  be  lost  out  of  the 
vent  system.  This  waste  of  energy  would  not 
occur  in  actual  operation.  If  this  petition  is 
granted,  the  true  blower  on  time  delay  would 
be  used  in  the  calculations. 

The  current  test  procedures  do  not  give 
Rheem  credit  for  the  energy  savings  which 
averages  approximately  2%  Annual  Fuel 
Utilization  Efficiency  (AFUE).  This 
improvement  is  an  average  reduction  of  20% 
of  the  normal  on  cycle  energy  losses.  Rheem 
is  of  the  opinion  that  a  20%  reduction  is  a 
worthwhile  energy  savings. 

Rheem  has  been  granted  previous  waivers 
r^arding  blower  on  time  to  be  used  in  the 
efficiency  calculations  for  our  (-)CEP.  (-)GICA, 
(-)GRA,  (-)GSA  and  (-)GTA  series  condensing 
furnaces  and/or  (-)GDE,  (-)GLE,  (-)GDG. 
(-)GI£.  (-)GPH.  (-)GLH,  (-)GVH,  and  (-)GVG 
series  furnaces.  Several  other  manufacturers 
of  gas  furnaces  have  also  been  granted  a 
waiver  to  permit  calculations  based  on  timed 
blower  operation.  Also.  ASHRAE  Standard 
103-1993,  paragraph  9.5.1.2.2  specifically 
addresses  the  use  of  a  timed  blower 
operation. 

Confidential  and  comparative  test  data  is 
available  to  you  upon  your  request, 
confirming  the  above  energy  savings. 

Manufocturers  that  domestically  market 
similar  products  are  being  sent  a  copy  of  this 
jietition  for  waiver  and  petition  for  interim 
waiver. 

Sincerely. 
Daniel ).  Canclinl. 

Vice-President,  Product  Development  and 
Research  Engineering. 

bcc:  B.A.  Cook.  K.  W.  Kleman,  R  W.  Willis 

(FR  Doc.  97-8637  Filed  4-3-97;  8:45  am] 
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State  Energy  Advisory  Board.  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463;  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 
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Same:  State  Energy  Advisory  Board. 

Date  and  Time:  May  5, 1997  from  9:00  am 
to  S.-OO  pm.  and  May  6, 1997  from  9:00  am 
to  12.-00  pm. 

Place:  The  Mayflower  Park  Hotel,  405 
Olive  Way,  Seattle,  WA  98101.  206-623- 
8700. 

Contact:  William  ).  Raup.  Office  of 
Building  Technology.  State,  and  Community 
Programs,  Eneigy  Efficiency  and  Renewable 
Energy,  U.S.  Department  of  Energy, 
Washington,  DC  20585,  Telephone  202/586- 
2214. 

Purpose  of  the  Board:  To  make 
recommendations  to  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable  Energy 
regarding  goals  and  objectives  and 
programmatic  and  administrative  policies, 
and  to  otherwise  carry  out  the  Board's 
resfwnsibilities  as  designated  in  the  State 
Energy  Efficiency  Programs  Improvement  Act 
of  1990  (P.L  101-440). 

Tentative  Agenda:  Briefings  on.  and 
discussions  of: 

•  The  FY1998  Federal  budget  request  for 
Energy  Efficiency  and  Renewable  Energy 
programs. 

•  Issues  related  to  Electric  Utility  Industry 
restructuring  and  {wtential  Federal 
legislation  in  this  area. 

•  Review  of  the  Board's  Fifth  Annual 
Report. 

Public  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  the  Board  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  William  J.  Raup  at  the 
address  or  telephone  number  listed  above. 
Requests  to  make  oral  presentations  must  be 
received  five  days  prior  to  the  meeting; 
reasonable  provision  will  be  made  to  include 
the  statements  in  the  agenda.  The  Chair  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  foshion  that  will  facilitate  the 
orderly  conduct  of  business. 

Minutes:  The  minutes  of  the  meeting  will 
be  available  for  public  review  and  copying 
within  30  days  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue,  SW., 
Washington,  DC.  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington,  DC,  on  March  28. 
1997. 

Gail  K.  Cephas, 

Acting  Deputy  Advisory  Committee. 
Management  Officer 

(FR  Doc.  97-8641  Filed  4-3-97;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

Pocket  No.  ER87-221 1-000] 

Duke  Power  Company;  Notice  of  Filing 

March  31. 1997 

Take  notice  that  on  March  21. 1997, 
Ehike  Power  Company  tendered  for 
filing  a  Notice  of  Termination  of 
Wholesale  Power  Service  to  the 


Commissioners  of  Public  Works  of  the 
City  of  Greenwood,  South  Carolina. 

Any  p>erson  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  11. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casliell. 
Secretary. 

[FR  Doc.  97-8577  Filed  4-3-97;  8:45  ami 
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[DociWt  No.  ER97-221 2-000] 

Duke  Power  Company;  Notice  of  Filing 

March  31, 1997. 

Take  notice  that  on  March  21, 1997,  ' 
Duke  Power  Company  ("Duke") 
tendered  for  filing  a  Network  Integration 
Transmission  Service  Agreement  and  a 
Network  Operating  Agreement  ("NOA") 
between  Duke,  on  its  own  behalf  and 
acting  as  agent  for  its  wholly-owned 
subsidiary,  Nantahala  Power  and  Light 
Company,  and  the  Commissioners  of 
PubUc  Works  of  the  Qty  of  Greenwood. 
South  Carolina  and  Cinergy  Services, 
Inc.,  acting  as  agent  for  the 
Commissioners  of  Public  Works  of  the 
City  of  Greenwood,  South  Carolina 
(collectively.  "Transmission 
Customer").  Duke  states  that  the  NTTSA 
and  NOA  set  out  the  transmission 
arrangements  under  which  Duke  will 
provide  the  Transmission  Customer 
Network  Integration  Transmission 
Service  under  Duke's  Pro  Forma  Open 
Access  Transmission  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  April  11, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  fiUng  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-8578  Filed  4-2-97;  8:45  am) 

BILUNQ  OOOe  6717-01-M 


[Docket  Nos.  EC97-23-000  and  EL97-32- 
000] 

Morgan  Stanley  Capital  Group  Inc.; 
Notice  of  Filing 

March  31, 1997. 

Take  notice  that  Morgan  Stanley 
Capital  Group  Inc.  ("MSCGI")  on  March 
25. 1997.  tendered  for  filing  a  request 
that  the  Conunission  approve  a 
disposition  of  facilities  and/or  grant  any 
other  authorization  the  Commission 
may  deem  to  be  needed  under  Section 
203  of  the  Federal  Power  Act  as  a  result 
of  the  forthcoming  merger  between 
Morgan  Stanley  Group  Inc.  ("MS"). 
MSCGI's  parent,  and  Dean  Witter, 
Discover  &  Co.  ("DWD&Co."). 

Take  notice  that  MSCGI  on  March  25. 
1997.  also  tendered  for  filing  a  request 
for  a  declaratory  order  disclaiming 
jurisdiction  over  the  merger  of  MSCGI's 
parent.  MS.  with  DWD&Co.  under 
Section  203  of  the  Federal  Power  Act. 

MSCGI  requests  expedition  and  an 
order  disclaiming  jurisdiction  by  May  1, 
1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission.  888  First 
Street.  NE..  Washington.  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  9, 
1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Castwll. 
Secretary. 

[FR  Doc.  97-8630  Filed  4-3-97;  8:45  ara| 
MUJNQ  COOC  tnr-oi-M 
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[DockM  No.  CP97-294-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Application 

March  31. 1997. 

Take  notice  that  on  March  19. 1997, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  located  at  701  East 
22nd  Street,  Lombard,  Illinois  60148, 
filed  in  Docket  No.  CP97-294-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  and  Subpart  A  of 
Part  157  of  the  Commission's 
Regulations.  Natural  seeks  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  certain  expansion  facilities 
required  by  transport  up  to  663.000  Mcf 
per  day  of  additional  volumes  on 
Natural's  Amarillo  mainline  system  east 
of  Harper.  Iowa,  to  the  Chicago  area. 
The  details  of  Nattiral's  application  are 
more  fully  set  forth  in  its  filing  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Natural  states  that  this  application  is 
being  filed  in  response  to  the  Draft 
Environmental  Impact  Statement  PEIS) 
for  the  "Northern  Border  Project"  issued 
by  the  Commission  Staff  in  Northern 
Border  Pip>eline  Company  (Northern 
Border).  Docket  Nos.  CP95-194-001, 
003.  and  Natural,  Docket  Nos.  CP96-27- 
000,  001,  and  represents  a  further 
expansion  of  Natural's  Amarillo  Line. 
This  application,  in  conjtmction  with 
Natural's  already  pending  applications 
in  Docket  Nos.  CP96-27-000  and  001,  is 
said  to  put  before  the  Commission,  in  a 
formal  manner,  the  "Amarillo  System 
Alternative"  considered  by  the  DEIS  for 
the  Northern  Border  Project.  However. 
Natural  states  that  62  miles  of  large 
diameter  lateral  Unes  and  29.600 
horsepower  of  additional  compression 
which  the  Northern  Border  DEIS 
considered  as  part  of  the  Amarillo 
System  Alternative  is  not  included 
because  Natiual  says  that  those  fedlities 
are  not  needed.  Thus.  Nattiral  states  that 
its  version  of  the  Amarillo  System 
Alternative  is  preferable  to  the  Iowa/ 
Illinois  System  Alternative  which  was 
also  considered  by  the  Northern  Border 
Project  DEIS. 

Natural  requests  certificate  authority 
for  the  following  faciUties: 

(1)  About  20.7  miles  of  36-inch 
mainline  loop  in  Washington  and 
Louisa  Coimties.  Iowa,  extending 
westward  from  the  beginning  of  the  36- 
inch  loop  proposed  in  Docket  No. 
CP96-2 7-001; 

(2)  About  16.9  miles  of  36-inch 
mainline  loop  in  Rock  Island  and  Henry 
Coimties,  Ilfinois.  extending  eastward 
from  the  end  of  the  36-inch  loop 
proposed  in  Docket  No.  CP96-27-001  to 


the  suction  side  of  Compressor  Station 
No.  110; 

(3)  About  68.9  miles  of  42-inch 
mainline  loop  in  Henry.  Bureau  and 
LaSalle  Coimties,  IlUnois,  frtim  the 
discharge  side  of  Compressor  Station 
No.  110  to  the  beginning  ef  the  No.  4 
line  in  LaSalle  County,  Ulinois; 

(4)  About  4.7  miles  of  36- inch 
mainline  loop  in  Bureau  County. 
Illinois,  extending  eastward  from  the 
end  of  the  36-inch  loop  proposed  in 
Docket  No.  CP96-27-001; 

(5)  Two  15,000  horsepower  gas 
turbine  compressors  at  Station  No.  199 
located  in  Muscatine  County.  Iowa; 

(6)  19,000  horsepower  of  gas  turbine 
compression  at  Station  No.  110  located 
in  Henry  County.  Illinois;  and,     ^ 

(7)  One  13,000  horsepower  gas 
turbine  compressor  at  Station  No.  113 
located  in  Will  County,  Illinois. 

The  estimated  cost  of  these  faciUties 
is  $160  millicHi. 

Natural  says  that  it  will  charge  its 
currently  effective  rates  under  Rate 
Schedule  FTS  for  the  transportation 
service  performed  by  the  facilities 
proposed  in  this  AppUcation.  Natural 
further  requests  a  preliminary 
determination  that  the  cost  of  the 
facilities  should  be  reflected  on  a  roUed- 
in  basis  in  Natural's  next  Section  4  rate 
proceeding.  The  Commission's  pricing 
policy  statement  in  Docket  No.  PL94-4- 
000  indicates  that  there  is  a 
presumption  in  favor  of  roUed-in  rates 
when  the  rate  increase  to  existing 
customers  from  rolling-in  the  new 
facilities  is  five  percent  or  less. 

Natural  says  that,  as  shown  in  Exhibit 
N  of  its  application,  the  rolling-in  of  the 
proposed  facilities  will  have  no 
significant  impact  on  Natural's  existing 
rates.  While  the  impact  on  the  rates  for 
Natural's  transportation  services  vary  by 
transportation  ptath,  on  a  volume 
weighted  basis,  there  is  a  slight  overall 
reduction  in  rates.  Similarly,  Natural's 
storage  rates  will  change  by  less  than 
0.3%.  Natural  claims  to  have  thus  met 
the  requirements  necessary  for  a 
preliminary  determination  in  flavor  of 
roUed-in  rates. 

Natural  says  that  Northern  Border 
could  contract  with  it  for  firm 
transportation  service  over  the  Amarillo 
System  Alternative  in  lieu  of 
constructing  the  Northern  Border 
proposed  expansion  from  Harper  to 
Chicago.*  Natural  says  that  Northern 
Border  would  pay  Natural's  maximum 
rate  under  Rate  Schedule  FTS  which  is 
currently  about  14  cents,  and  then 


'  Natural  says  that  it  made  this  offer  to  Northern 
Border  on  January  27, 1997,  but  that  on  February 
7. 1997,  Northern  Border  declined  the  offer  and 
made  no  counter-proposal. 


Northern  Border  would  charge  its  own 
shippers  8.5  cents  per  MMBtu  under 
Northern  Border's  cost-of-service  tariff. 

Natural  says  that  under  the  Amarillo 
System  Alternative,  Northern  Border's 
system  would  be  effectively  extended 
east  of  Harper  and  that  all  the  shippers 
would  contract  with  Northern  Border, 
not  with  Natural,  for  service  to  the 
Chicago  area.  Natural  says  that  all  the 
shippers  would  receive  comparable  or. 
in  some  cases,  better  service  than  they 
originally  contracted  for  (in  the 
precedent  agreements),  but  at  a  lower 
per  unit  cost.  Natural  says  that  all  this 
would  be  accomplished  without  the 
need  for  a  totally  new  pipeline  system/ 
corridor  being  constructed  across 
eastern  Iowa  and  Illinois  by  Northern 
Border. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 
21, 1997,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.20).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action,  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  p«^y 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designed  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Conunission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  certificate  is  required 
by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  pnx:edure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Natural  to  appear  or  be 

represented  at  the  bearing. 

UkD.CiolieU. 

Secretary. 

(FR  Doc  97-«575  Filed  4-3-97;  8:45  am] 

MUMQ  cooE  •nr-oi-M 

[Doctwt  No.  OA97-«63-000] 

Ohio  Edison  Company,  Pennsytvania 
Power  Company;  Notice  of  Filing 

Mvcti  31|  1997. 

Take  notice  that  on  February  21,  1997. 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Supplement  to  the  rate  schedule  to  the 
Agreement  for  System  Power 
Transactions  with  Citizens  Lehman 
Power  Sales.  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  11, 1997.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
UisD.Casiiell, 
Secrrtoiy. 
(FR  Doc  97-«579  Filed  4-3-97;  8:45  am) 

COOK  tTir-OI-M 


pocket  No.  CP97-308-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Request  Under 
BlaniMt  Authorization 

March  31. 1997. 

Take  notice  that  on  March  26, 1997, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston.  Texas  77251,  filed  in  Docket 
No.  CP97-308-OO0  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.211)  for 
authorization  to  construct  and  operate  a 
sales  tap  for  an  existing  industrial 
chemical  facility  located  in  St.  James 
Parish,  Louisiana,  under  TGPL's  blanket 


certificate  issued  in  Docket  No.  CP82- 
426-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection 

Transco  states  that  the  new  sales  tap 
will  be  used  by  Occidental  Chemical 
Corporation  (Occidental)  for  chemical 
manufacturing  plant  operations. 
Transco  proposes  to  construct,  install, 
own  and  operate  the  new  sales  tap  and 
associated  pipeline  facilities  consisting 
of  a  6-inch  hot  tap  near  the  4.04 
milepost  on  Transco's  existing  12-inch 
Hester  Lateral,  a  dual  2-inch  meter  run 
and  750  of  associated  pipeline.  Transco 
states  that  Occidental  will  construct,  or 
cause  to  be  constructed,  appurtenant 
fecilities  to  enable  it  to  receive  up  to 
8.000  Mcf  of  gas  per  day  from  Transco 
on  an  intemiptible  basis.  Transco  states 
that  the  proposed  facilities  are  estimated 
at  $165,000  and  that  Occidental  will 
cause  Transco  to  be  reimbursed  for  all 
costs  associated  with  the  facilities. 

Transco  states  that  the  new  sales  tap 
is  not  prohibited  by  its  existing  tariff 
and  that  it  has  sufficient  capacity  to 
accomplish  deliveries  without 
detriment  or  disadvantage  to  other 
customers.  The  new  sales  tap  will  not 
have  an  effect  on  Transco's  peak  day 
and  annual  deliveries  and  the  total 
volumes  delivered  will  not  exceed  total 
volumes  authorized  prior  to  this 
request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natxiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  apphcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lok  D.  CaalieU, 
Secretary. 

(FR  Doc  97-«576  Filed  4-3-97;  8:45  am] 
MUMQ  OOOK  en7-«i-M 


(Protect  Nos.  2017-011  et  al.] 

Hydroelectric  Application  [Southern 
California  Edison  Company,  et  al.]; 
Notice  of  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  insp>ection: 

1  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2017-011. 

c.  Date  filed:  February  26, 1997. 

d.  Applicant:  Southern  California 
Edison. 

e.  Name  of  Project:  Big  Creek  No.  4 
Hydroelectric. 

f.  Location:  On  the  San  Joaquin  River, 
near  Auberry,  in  Fresno,  Madera,  and 
Tulare  Counties,  California;  on  lands 
virithin  the  Sierra  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  C.  Edward 
Miller,  Manager  of  Hydro  Generation 
Southern  California  Edison  Co.,  2244 
Walnut  Grove  Avenue,  P.O.  Box  800. 
Rosemead.  CA  91770,  (818)  302-1564. 

i.  FERC  Contact:  Hector  M.  Perez  at 
(202) 219-2843. 

j.  Brief  Description  of  Project:  The 
existing  project  consists  of:  (1)  The  Big 
Creek  Dam  No.  7  with  the  465-acTe 
reservoir;  (2)  the  concrete  intake 
structure;  (3)  the  water  conduit;  (4)  the 
concrete  powerhouse;  (5)  two  turbine 
generator  units  with  a  rated  capacity  of 
50  MW  each  and  the  tiubine  generator 
unit  with  a  rated  capacity  of  350  kW;  (6) 
the  tailrace;  (7)  the  two  220-kV 
transmission  lines,  one  5.8-mile-long 
and  one  81-mile-long:  and  (8)  other 
appurtenances. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  California  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  §  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation.  36,  CFR,  at  800.4. 

1.  Under  Section  4.32  (b)(7)  of  the 
Commission's  regulations  (18  CFR),  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  the  applicant 
should  conduct  an  additional  scientific 
study  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  not  later  than  60  days  after 
the  application  is  filed,  and  must  serve 
a  copy  of  the  request  on  the  applicant. 

2  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11598-000. 

c.  Date  filed:  February  11, 1997. 

d.  Applicant:  Ketchikan  Public 
Utilities. 
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e.  Name  of  Project:  Carlanna  Lake 
Hydroelectric. 

f.  Location:  At  Carlanna  Lake,  an 
existing  reservoir  owned  by  the 
applicant,  on  Carlanna  Creek,  near  the 
city  of  Ketchikan,  Ketchikan  Gateway 
Borough.  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  John 
Magyar,  General  Manager,  Ketchikan 
Public  Utilities,  2930  Tongass  Avenue, 
Ketchikan,  AK  99901,  (907)  225-1000. 

i.  FERC  Contact:  Surender  M.  Yepuri, 
P.E.,  (202)  219-2847. 

j.  Comment  Date:  June  2, 1997. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
340-foot-long,  31-foot-high  concrete- 
faced  dam;  (2)  a  250-foot-long  spillway 
at  crest  elevation  520  feet  (msl);  (3)  a 
reservoir  with  a  surface  area  of  32  acres; 
(4)  a  24-inch-diameter,  0.7-mile-long 
steel  penstock;  (5)  a  powerhouse  with 
an  installed  capacity  of  800  kW;  (6)  a 
taibace;  (7)  a  34.5-kV,  0.25  mile-long 
transmission  line  connecting  the  project 
to  the  existing  distribution  system;  and 
(8)  other  appurtenances. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

3  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11599-000. 

c  Date  filed:  February  11,  1997. 

d.  Applicant:  Ketchikan  Public 
Utilities. 

e.  Name  of  Project:  Connell  Lake 
Hydroelectric. 

f.  Location:  At  Connell  Lake,  an 
existing  reservoir  owned  by  the 
Ketchikan  Pulp  Company,  on  Ward 
Creek,  near  the  city  of  Ketchikan, 
Ketchikan  Gateway  Borough,  Alaska;  on 
lands  within  the  Tongass  National 
Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C,  §  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  John 
Magyar,  General  Manager,  Ketchikan 
Public  Utilities,  2930  Tongass  Avenue, 
Ketchikan,  AK  99901,  (907)  225-1000. 

i.  FERC  Contact:  Surender  M.  Yepiui, 
P.E.,  (202)  219-2847. 

j.  Comment  Date:  June  2, 1997. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
600-foot-long.  70-foot-high  concrete 
dam  with  a  gated  spillway;  (2)  a 
reservoir  with  a,  surface  area  of  400 
acres;  (4)  a  48-inch-diameter,  2,300-foot- 
long  steel  penstock;  (5)  a  powerhouse 
with  an  installed  capacity  of  1,700  kW; 
(6)  a  taibace;  (7)  a  115-kV.  200-foot-long 
transmission  line  connecting  the  project 
to  the  existing  distribution  system;  and 
(8)  other  appurtenances. 


1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

4  a.  Application  Type:  Request 
approval  for  dredging  and  new 
commercial  marina. 

b.  Project  No:  459-088. 

c.  Date  Filed:  January  22. 1997. 

d.  Applicant:  Union  Electric 
Company. 

e.  Name  of  Project:  Osage 
Hydroelectric  Project. 

f.  Location:  Lake  of  the  Ozarks, 
Morgan  County,  Missoiui. 

g.  Filed  Pursuant  to:  18  CFR  4.200. 
h.  Applicant  Contact:  Ms.  Barbara 

Skitt,  Union  Electric  Company,  1901 
Chouteau  Avenue,  St.  Louis,  MO  63166, 
(314) 554-3453. 

i.  FERC  Contact:  Steve  Hocking,  (202) 
219-2656. 

j.  Comment  Date:  May  2, 1997. 

k.  Description  of  Application:  Union 
Electric  Company  (licensee)  requests 
Commission  approval  to  grant  a  permit 
to  Mr.  Gene  Gennetten  of  Ozaik  Barge 
&  Dock  Service  for  a  new  commercial 
marina  able  to  accommodate  up  to  40 
boats  at  any  one  time.  The  licensee  also 
seeks  Commission  approval  to  grant  Mr. 
Gennetten  a  permit  to  excavate  up  to 
4,000  cubic  yards  of  lakebed  sediments 
to  build  the  marina.  The  marina  would 
be  located  at  the  Gravois  Arm — Lake  of 
the  Ozarks,  near  lake  mile  6.2  •^  10.1, 
Section  17,  Township  41  north.  Range 
17  west,  Gravois  Milis,  Morgan  County, 
Missouri. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

5  a.  Type  of  Application:  Surrender  of 
Exemption. 

b.  Project  No.:  9250-007. 

c.  Date  Filed:  March  18, 1997. 

d.  Applicant:  Montana  Natural 
Energy,  Inc. 

e.  Name  of  Project:  West  Rosebud 
Creek. 

f.  Location:  On  the  West  Rosebud 
Creek,  in  Stillwater  County,  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  Section  791(a)-825(r). 

h.  Applicant  Contact:  Jay  P.  Bingham, 
Bingham  Engineering,  5160  Wiley  Post 
Way,  Salt  Lake  Qty,  UT  84116,  (801) 
532-2520. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

j.  Comment  Date:  May  12, 1997. 

k.  Description  of  Application:  The 
exemptee  seeks  to  surrender  its 
exemption  because  it  was  not  able  to 
obtain  a  p>ower  sales  contract  for  the 
unconstructed  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2, 
andD2. 


6  a.  Type  of  Application:  Non-Project 
Use  of  Project  Lands  and  Waters. 

b.  Project  Name:  Catawba-Wateree 
Project.  

c.  Project  No.:  FERC  Project  No.  2232- 
340. 

d.  Date  Filed:  February  11, 1997. 

e.  Applicant:  Duke  Power  Company. 

f.  Location:  Mecklenburg  County, 
North  Carolina,  Crown  Harbor 
Subdivision  on  Lake  Norman  near 
Mooresville. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  E.M. 
Oakley,  Duke  Power  Company,  P.O.  Box 
1006  (EC12Y),  Charlotte,  NC  28201- 
1006,  (704)  382-5778. 

i.  FERC  Contact:  Brian  Romanek, 
(202)  219-3076. 

t  Comment  Date:  May  12, 1997. 
.  Descri{>tion  of  the  filing: 
Application  to  grant  an  easement  of  1.32 
acres  of  project  land  to  B.V.  Belk 
Investments  to  construct  a  private 
residential  marina  consi^ng  of  35  boat 
slips.  The  proposed  marina  would 
provide  access  to  the  reservoir  for 
residents  of  Crown  Harbor  Subdivision. 
The  proposed  marina  facility  would 
consist  of  an  access  ramp  and  a  floating 
slip  facility.  The  slips  would  be 
anchored  by  using  self-driving  piles. 

1.  This  notice  also  consists  ofthe 
following  standard  paragraphs:  B,  Cl, 
D2. 

7  a.  Type  of  Filing:  Request  for 
Extension  of  Time  to  Commence  Project 
Construction. 

b.  Applicant:  Southeastern  Hydro- 
Power,  Inc. 

c.  Project  No.:  The  proposed  W.  Ken- 
Scott  Hydroelectric  Project,  FERC  No. 
6879-020,  is  to  be  located  on  the  Yadkin 
River  in  Wilkes  County,  North  Carolina. 

d.  Date  Filed:  March  12, 1997. 

e.  Pursuant  to:  Public  Law  104-256. 

f.  Applicant  Contact:  Charles  B. 
Mierek,  President,  Southeastern  Hydro- 
Power,  Inc.,  5250  Clifton-Glendale 
Road,  Spartanburg.  SC  29307-4618. 
(864) 579-4405. 

g.  FERC  Contact:  Mr.  Lyim  R.  Miles. 
(202)  219-2671. 

h.  Comment  Date:  May  15, 1997. 

i.  Description  ofthe  Requests:  The 
licensee  has  requested  that  the  exiting 
deadline  for  the  commencement  of 
construction  of  FERC  Project  No.  6879 
be  extended.  The  deadline  to  commence 
project  construction  would  be  extended 
to  March  20.  2001.  The  deadline  for 
completion  of  construction  would  be 
extended  to  March  20.  2005. 

j.  This  notice  also  consists  ofthe 
following  standard  paragraphs:  B,  Cl, 
andD2. 

8  a.  Type  of  Application:  Amendment 
of  license  (Delete  minimum  flow 
requirement). 
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b.  Project  No.:  3267-006. 

c.  Date  Filed:  September  26.  1994. 

d.  Applicant:  Beilows-Tower  Hydro, 
Inc. 

e.  Name  of  Project:  Ballard  Mill 
Project. 

f.  Location:  The  project  is  located  on 
the  Salmon  River  in  the  Town  of 
Malone  in  Franklin  County,  NY. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  contact:  Frank  O. 
Christie.  P.E..  Bellows-Tower  Hydro, 
Inc.,  8  East  Main  Street.  Malone.  NY 
12953,  (518)  483-1945. 

i.  FERC  contact:  John  K.  Hannula, 
(202)  219-0116. 

i.  Comment  date:  May  16. 1997. 

k.  Description  of  the  Application: 
Bellows-Tower  Hydro.  Inc.  (BTHI) 
request  amendment  of  its  license  to 
eliminate  the  minimum  flow  required 
by  article  29  of  its  project  license.  A 
minimimi  flow  of  10  cubic  feet  per 
second  (cfs)  was  established  primarily 
to  protect  aesthetics  at  the  old  mill  race 
channel,  and  secondarily  to  maintain 
aquatic  habitat.  BTHI  no  longer  needs 
the  minimum  flow  for  aesthetic 
purposes. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
andD2. 

9  a.  Type  of  Filing:  Request  for 
Extension  of  Time  to  Commence  Project 
Construction. 

b.  Applicant :  Potter  Township  Hydro 
Authority. 

c.  Project  No.:  The  proposed 
Emsworth  Hydroelectric  Project.  FERC 
No.  7041-042.  is  to  be  located  on  the 
Ohio  River  in  Allegheny  County. 
Pennsylvania. 

d.  Date  Filed:  February  24. 1997. 

e.  Pursuant  to:  Public  Law  104-254. 

f.  Applicant  Contact:  Joseph  J. 
Liberati,  Esq.,  AAA  Law  Center,  Suite 
400,  Three  Wal  Mart  Plaza.  Monaca,  PA 
15061.(412)775-03^1. 

g.  FERC  Contact:  Mr.  Lynn  R.  Miles. 
(202)  219-2671. 

h.  Comment  Date:  May  15, 1997. 

i.  Description  of  the  Requests:  The 
licensee  has  requested  that  the  exiting 
deadline  for  the  commencement  of 
construction  of  FERC  Project  No.  7041 
be  extended  to  September  26. 1999.  The 
deadline  for  completion  of  construction 
would  be  extended  to  September  26. 
2001. 

j.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

Standard  Paragraphs 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 


application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Subnussion  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  appUcation  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  appUcant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impmcts.  Based  on  the  results  of  these 
studies,  the  AppUcant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  F^rotests.  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 


party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsiye 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  titie 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  appficable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  N.E., 
Washington.  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particiilar 
application. 

Cl.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 

'MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
C2.  Filing  and  Service  of  Responsive 
Documents — Any  fiUngs  must  bear  in 
all  capital  letters  the  title 
"COMMENTS." 

'RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS."  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION."  "COMPETING 
APPLICATION."  "PROTEST."  or 

"MOTION  TO  INTERVENE."  as 
applicable,  and  the  Project  Nimaber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Conunission.  888  First  Street.  N.E., 
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Washington.  D.C.  20426.  A  copy  of  a 
notice  of  intent,  completing  application, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

1)2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
firom  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Dated:  April  1, 1997.  Washington,  D.C 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-8631  Filed  4-3-97;  8:45  am] 

BIUJNO  COM  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-680»-«] 

Agency  Infonnation  Collection 
ActiviHea:  SutMnission  for  OMB 
Review;  Comment  Request; 
Information  Collection  Request  for 
Drinking  Water  State  Revolving  Fund 
Programs 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Information  Collection  Request  for 
Drinking  Water  State  Revolving  Fimd 
Programs;  OMB  Control  Number  2040- 
0185.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  May  5, 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1803.02. 

SUPPLEMENTARY  MFORMATION: 

Title:  Infonnation  Collection  Request 
for  Drinking  Water  State  Revolving 
Fund  Programs  (OMB  Conti-ol  No.  2040- 
0185;  EPA  ICR  No.  1803.02).  This  is  a 
request  for  a  currently  approved 
collection. 


Abstract:  The  Safe  Drinking  Water  Act 
(SDWA)  Amendments  of  1996  authorize 
the  creation  of  State  Revolving  Fund 
(DWSRF)  programs  in  each  state  and 
Puerto  Rico  to  assist  public  water 
systems  to  finance  the  costs  of 
infi^structure  needed  to  achieve  or 
maintain  compliance  with  the  SDWA 
requirements  and  to  protect  public 
health.  SDWA  authorizes  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  award  capitalization  grants  to  the 
States  and  Puerto  Rico  which,  in  turn, 
provide  low-cost  loans  and  other  types 
of  assistance  to  eUgible  drinking  water 
systems. 

The  information  collection  activities 
will  occur  primarily  at  the  program 
level  through  the  Capitalization  Grant 
Application/Intended  Use  Plan. 
Biennial  Report,  Annual  Audit  and 
Assistance  Application  Review. 

The  State  must  prepare  a 
Capitalization  Grant  Application  that 
includes  an  Intended  Use  Plan  (lUP) 
outlining  in  detail  how  it  will  use  the 
program  funds.  The  agreement  is  an 
instrument  by  which  the  State  commits 
to  manage  its  revolving  fund  program. 

The  State  must  agree  to  complete  and 
submit  a  Biennial  Report  on  the  uses  of 
the  fund.  The  report  indicates  how 
activities  financed  contribute  toward 
meeting  the  goals  and  objectives  and 
provides  information  on  loan  recipients, 
loan  amounts,  loan  terms,  project 
categories  of  eligible  costs,  and  similar 
data  on  other  forms  of  assistance. 

The  State  must  also  agree  to  conduct 
or  have  conducted  a  separate  audit  of  its 
DWSRF.  The  audit  report  will  contain 
an  opinion  on  the  financial  statem^its 
of  the  DWSRF.  a  report  on  its  internal 
controls,  and  a  report  regarding  whether 
the  compliance  requirements  have  been 
met. 

Also,  since  States  provide  assistance 
to  local  applicants,  the  States  must 
review  completed  loan  applications  and 
verify  that  proposed  projects  meet  all 
applicable  federal  and  state 
requirements. 

EPA  will  use  the  Capitalization  Grant 
Application/Intended  Use  Plan. 
Biennial  Report  and  Annual  Audit  to 
conduct  its  oversight  responsibilities  as 
mandated  by  the  SDWA. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  infonnation 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on 


12/31/96  (FRL-5672-7);  3  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  informaticm  is 
estimated  to  average  1095  hours  per 
State  response  and  80  hours  pfer  local 
community  response.  Burden  means  the 
total  time,  e^ort.  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  infonnation,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  resprand  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  State, 
local,  and  tribal  governments. 

Estimated  Number  of  Respondents: 
714. 

Frequency  of  Response:  Annually. 

Estimated  Total  Annual  Hour  Burden: 
108,885  hours. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1803.02  and 
OMB  Control  No.  2040-0185  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency.  OPPE  Regulatory 
Information  Division  (2137).  401  M 
Sti«et,  SW,  Washington,  DC  20460. 
And 

Office  of  Information  and  Regulatory 
AfEairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA.  725  17th  Stieet,  NW. 
Washington,  DC  20503. 

Dated:  March  31, 1997. 

Richard  T.  Westlund, 

Acting  Director,  Regulatory  Information 
Division. 

IFR  Doc.  97-8673  Filed  4-3-97;  8:45  am] 

MJJNQCOOC  tauy-60-^ 
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(ER-FRL-6478-8] 

EnvtronnMntal  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  (202) 564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  March  24, 1997 

Through  March  28, 1997  Pursuant  to  40 

cm  1506.9. 

as  No.  970108,  DRAFT  EIS,  NRCS.  HI. 
Waimea-Faauiio  Watershed  Project, 
Alleviation  of  Agricultiiral  Water 
Storage  Problems  for  Crop  Irrigation 
and  Livestock  Drinking  Water. 
Funding,  COE  Section  404  Permit 
Issuance  and  Implementation,  Hawaii 
County,  HI,  Due:  May  19, 1997, 
Contact:  Kenneth  M.  Kaneshiro  (808) 
541-2601. 

EIS  No.  970109.  FINAL  EIS.  DOE.  ID, 
NV.  WA.  MT,  OR,  WY,  Wildlife 
Mitigation  Program  Standards  and 
Guidelines,  Implementation, 
Columbia  River  Basin,  WA.  OR.  ID, 
MT.  WY  and  NV.  Due:  May  05. 1997, 
Contact:  Thomas  C  McKinney  (503) 
230-4749. 

EIS  No.  970110,  DRAFT  EIS,  COE,  WA. 
Cedar  River  Section  205  Flood 
Damage  Reduction  Plan, 
Implementation,  Renton,  King 
County,  WA,  Due:  May  19,  1997, 
Contact:  Merri  Martz  (206)  764-3624. 

nS  No.  970111.  DRAFT  EIS.  AFS.  OR, 
Summit  Fire  Recovery  Forest 
Restoration  Project,  Implementation, 
Malheur  National  Forest,  Long  Creek 
Ranger  District.  Grant  Coimty.  OR, 
Due:  May  19, 1997,  Contact:  Robert 
Hammond  (541)  575-3000. 

EIS  No.  970112,  FINAL  SUPPLEMENT. 
FHW.  NB.  US  275  Highway 
Reconstruction  on  New  Alignment 
west  of  the  existing  US  275/N-36 
Intersection  to  west  of  the  existing  US 
275/N-64  (West  Maple  Road) 
Interchange  near  Waterloo.  Fimding. 
Douglas  County,  NB.  Due:  May  05. 
1997.  Contact:  Edward  W  Kosola  (402) 
437-5521. 

EIS  No.  970113.  DRAFT  EIS.  USA,  IN, 
Camp  Atterbury  Training  Areas  and 
Facilities  Upgrading.  Implementation. 
Bartholomew,  Brown,  Johnson, 
Marion  and  Shelby  Counties.  DM,  Due: 
May  19, 1997.  Contact  Jack  Fowler 
(812)526-1169. 

EIS  No.  970114.  FINAL  EIS.  COE.  MN. 
lA.  Wl,  9-Foot  Navigation  Charmel 
Project,  Channel  Maintenance 
Management  Plan,  Upper  Mississippi 
River  Head  of  Navigation  to 
Guttenberg,  lA,  Implementation,  MN, 
WI  and  lA,  Due:  May  19, 1997, 
Contact:  Robert  Whiting  (612)  290- 
5264. 


EIS  No.  970115,  DRAFT  EIS,  FTA,  LA. 
Canal  Streetcar  Line  Reintroduction. 
Canal  Street  from  the  Mississippi 
River  to  the  Cemeteries,  with  a  Spur 
Line  to  City  Park,  Funding,  City  of 
New  Orleans.  Orleans  Parish.  LA. 
Due:  May  19. 1997.  Contact:  Peggy 
Crist  (817)  860-9663. 

EIS  No.  970116,  FINAL  EIS,  USA.  MO, 
US  Army  Chemical  School  and  US 
Army  Military  Police  School 
Relocation  to  Fort  Leonard  Wood 
(FWL)  from  Fort  McClellan,  Alabama, 
Implementation,  Cities  of  St.  Robert, 
Waynesvilie,  Richland,  Dixon. 
Crocker.  RoUa,  Houston  and  Lebanon; 
Pulaski.  Texas.  Phelps  and  Laclede 
Counties.  MO.  Due:  May  05. 1997, 
Contact:  Alan  Gehrt  (816)  426-2142. 

EIS  No.  970117,  FINAL  EIS.  TVA.  VA. 
ADOPTION— United  States 
Penitentiary.  Lee.  Pennington  Gap. 
Fimding,  Lee  County,  VA,  Due:  May 
05, 1997,  Contact:  Linda  B.  Oxendine 
(423)  632-3440.  The  US  Tennessee 
Valley  Authority  (TVA)  has  adopted 
the  US  Department  of  Justice's, 
Bureau  of  Prisons  FEIS  #960500,  filed 
with  the  US  Environmental  Protection 
Agency  on  10-17-96.  TVA  was  not  a 
Cooperating  Agency  on  this  project. 
Recirculation  of  the  document  is 
necessary  under  Section  1506.3(b)  of 
the  Coimcil  on  Environmental  Quality 
Regulations. 

EIS  No.  970118,  DRAFT  SUPPLEMENT. 
AFS.  CO.  Vail  Ski  Area  Category  III 
Development  Plan.  Additional 
Information  Concerning  an  Analysis 
of  the  Significance  of  Adopting  Foi-est 
Plan  Amendments,  Implementation. 
Special-Use-Permit  and  COE  Section 
404  Permit  Issuance.  White  River 
National  Forest.  Holly  Cross  Ranger 
District,  Rocky  Mountain  Region, 
Eagle  County,  CO.  Due:  May  19, 1997. 
Contact:  Loren  Kroenke  (970)  827- 
5715. 

Eteted:  April  1. 1997. 
William  D.  Dickerson, 

Director.  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

|FR  Doc.  97-8703  Filed  4-3-97;  8:45  am] 

aiLUNO  CODE  WM-OO-U 


[ER-FRL-6478-«I 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  conmients 
prepared  March  17, 1997  through  March 
21, 1997  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 


copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

Summary  of  Rating  Definitions 
Environmental  Impact  of  the  Action 

LO—Lack  of  Objections 

The  EPA  review  has  not  identified 
any  potential  environmental  impacts 
requiring  substantive  changes  to  the 
proposal.  The  review  may  have 
disclosed  opportunities  for  application 
of  mitigation  measures  that  could  be 
accomplished  with  no  more  than  minor 
changes  to  the  proposal. 

EC — Environmental  Concerns 

The  EPA  review  has  identified 
environmental  impacts  that  should  be 
avoided  in  order  to  fully  protect  the 
environment.  Corrective  measures  may 
require  changes  to  the  preferred 
alternative  or  application  of  mitigation 
measures  that  can  reduce  the 
environmental  impact.  EPA  would  like 
to  work  with  the  lead  agency  to  reduce 
these  impacts. 

EO — Environmental  Objections 

The  EPA  review  has  identified 
significant  environmental  impacts  that 
must  be  avoided  in  order  to  provide 
adequate  protection  for  the 
environment.  Corrective  measures  may 
require  substantial  changes  to  the 
preferred  alternative  or  consideration  of 
some  other  project  alternative 
(including  the  no  action  alternative  or  a 
new  alternative).  EPA  intends  to  work 
with  the  lead  agency  to  reduce  these    * 
impacts. 

EU— Environmentally  Unsatisfactory 

The  EPA  review  has  identified 
adverse  environmental  impacts  that  are 
of  sufficient  magnitude  that  they  are 
unsatisfactory  from  the  standpoint  of 
public  health  or  welfare  or 
envirormiental  quality.  EPA  intends  to 
work  with  the  lead  agency  to  reduce 
these  impacts.  If  the  potentially 
unsatisfactory  impacts  are  not  corrected 
at  the  final  EIS  stage,  this  proposal  will 
be  recommended  for  referral  to  the  CEQ. 

Adequacy  of  the  Impact  Statement 

Category  1 — Adequate 

EPA  believes  the  draft  EIS  adequately 
sets  forth  the  environmental  impact(s)  of 
the  preferred  alternative  and  those  of 
the  alternatives  reasonably  available  to 
the  project  or  action.  No  further  analysis 
or  data  collection  is  necessary,  but  the 
reviewer  may  suggest  the  addition  of     . 
clarifying  language  or  information. 

Category  2 — Insufficient  Information 

The  draft  EIS  does  not  contain 
sufficient  information  for  EPA  to  fully 
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assess  environmental  impacts  that 
should  be  avoided  in  order  to  fully 
protect  the  environment,  or  the  EPA 
reviewer  has  identified  new  reasonably 
available  alternatives  that  are  within  the 
spectrum  of  alternatives  analyzed  in  the 
draft  EIS,  which  could  reduce  the 
environmental  impacts  of  the  action. 
The  identified  additional  information, 
data,  analyses,  or  discussion  should  be 
included  in  the  final  EIS. 

Category  3 — Inadequate 

EPA  does  not  believe  that  the  draft 
EIS  adequately  assesses  potentially 
significant  environmental  impacts  of  the 
action,  or  the  EPA  reviewer  has 
identified  new,  reasonably  available 
alternatives  that  are  outside  of  the 
spectrum  of  alternatives  analyzed  in  the 
draft  EIS,  which  should  be  analyzed  in 
order  to  reduce  the  potentially 
significant  environmental  impacts.  EPA 
believes  that  the  identified  additional 
information,  data,  analyses,  or 
discussions  are  of  such  a  magnitude  that 
they  should  have  full  public  review  at 
a  draft  stage.  EPA  does  not  beUeve  that 
the  draft  EIS  is  adequate  for  the 
purposes  of  the  NEPA  and/or  Section 
309  review,  and  thus  should  be  formally 
revised  and  made  available  for  public 
comment  in  a  supplemental  or  revised 
draft  EIS.  On  the  basis  of  the  potential 
significant  impacts  involved,  this 
proposal  could  be  a  candidate  for 
referral  to  the  CEQ. 

Draft  ElSe 

ERP  No.  I>-AFS-L65279-ID  Rating 
E02.  Musselshell  Analysis  Area, 
Implementation,  Pierce  Ranger  District, 
Clearwater  National  Forest,  Clearwater 
Coimty,  ID. 

Summary:  EPA  expressed 
environmental  objections  about  the 
cumulative  effects  of  road  construction, 
timber  harvesting,  grazing  and  other 
anthropogenic  activities  in  the  basin. 
There  is  insufficient  information  to 
evaluate  project  compliance  with  the 
Clean  Water  Act,  the  potential  for 
proposed  actions  to  further  exacerbate 
existing  "impaired"  Musselshell  Creek 
water  quality  and  degraded  aquatic 
habitat. 

ERP  No.  D-AFS-L65282-OR  Rating 
LO.  Robinson-Scott  Landscape 
Management  Project.  Timber  Harvest 
and  other  Vegetation  Management, 
Willamette  National  Forest,  McKenzie 
Ranger  District,  Lane  and  Linn  Counties, 
OR. 

Summary:  Our  abbreviated  review  has 
revealed  no  EPA  environmental 
concerns  on  this  project. 

ERP  No.  D-AFS-L65283-WA  Rating 
LO,  Long  Draw  Salvage  Sale, 
Implementation,  Okanogan  National 


Forest,  Tonasket  Ranger  District. 
Okanogan  County,  WA. 

Summary:  Our  abbreviated  review  has 
revealed  no  EPA  environmental 
concerns  on  this  project. 

ERP  No.  D-AFS-L82014-00  Rating 
LO,  Priest  Lake  Ranger  District  Noxious 
Weed  Control  Project,  Implementation, 
Idaho  Panhandle  National  Forest, 
Bonner  County,  ID  and  Pend  Oreille 
County,  WA. 

-Summary-  EPA  believed  that  the 
alternatives  are  generally  well  described 
and  there  is  adequate  detail  contained 
in  the  descriptions  of  the  biochemical 
and  herbicidal  application  proposed  for 
use.  EPA  had  no  objection  to  the 
proposed  action. 

ERP  No.  D-GSA-E81037-FL  Rating 
LO,  9300-9499  NW  41st  Street 
Immigration  and  Naturahzation  Service 
Facility  Consolidation,  Development, 
Construction  and  Operation,  Leasing, 
Dade  County,  FL. 

Summary:  EPA  has  no  objection  to  the 
proposed  action,  although  it  was 
suggested  that  the  final  document 
provide  additional  information  on 
pollution  prevention. 

ERP  No.  D-SFW-L91002-00  Rating 
LO,  Programmatic  EIS — Impact  of 
Artificial  Salmon  and  Steelhead 
Production  Strategies  in  the  Columbia 
River  Basin,  Implementation,  WA,  OR, 
ID.  WY.  MT,  NV  and  UT. 

Summary:  Our  abbreviated  review  has 
revealed  no  EPA  environmental 
concerns  on  this  project. 

ERP  No.  D-USN-D11025-DC  Rating 
EC2,  Naval  Sea  Systems  Command 
Headquarters  (NAVSEA),  Base 
Realignment  and  Closure  Action, 
Relocation  from  Arlington.  VA  to 
Washington  Navy  Yard  (WNY)  in 
southeast  Washington,  DC. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
historic  preservation  of  buildings  in  the 
preferred  alternative;  the  lack  of 
information  on  environmental  impacts 
associated  with  the  demolition  and 
renovation  of  buildings,  and  the  need 
for  mitigation  to  protect  water  quality  of 
the  Anacostia  River. 

ERP  No.  DS-COE-<:36030-4^  Rating 
EC2.  Green  Brook  Sub-Basin  Flood 
Control  Plan,  Updated  Information 
concerning  a  Revised  Recommended 
Plan  and  Mitigation  Plan, 
Implementation,  Middlesex,  Union  and 
Somerset  Counties,  NJ. 

Summary:  EPA  had  environmental 
concerns  about  the  project's  potential 
impacts  to  wetlands  and  associated 
mitigation.  EPA  recommended  that 
additional  information  be  presented  in 
the  Final  Supplement  EIS  to  address 
these  concerns. 


Final  EISs 

ERP  No.  F-AFS-K61140-CA  Dinkey 
Allotment  Livestock  Grazing  Strategies, 
Implementation,  Sierra  National  Forest,- 
Fresno  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-COE-K39040-CA  San 
Diego  County  Water  Authority 
Emergency  Water  Storage  Project, 
Construction  and  Operation.  COE 
Section  404  Permit  and  Permit 
Application,  San  Diego  County,  CA. 

Sununary: 

Review  of  the  Final  EIS  was  not 
deemed  necessary.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  Na  F-FRC-L05214-WA 

Priest  Rapids  Project  (FERC  No.  2114- 
024),  Evaluation  of  Downstream  Fish 
Passage  Facilities,  New  License  Issuance 
with  Conditions  to  Protect  the  Migratory 
Juvenile  Salmon  (Smolts),  Columbia 
River  Basin,  Grant  County,  WA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  FS-NOA-E91 007-00  South 
Atlantic  Region  Shrimp  Fishery 
Management  Plan,  Implementation, 
Additional  Information,  Amendment  2 
(Bycatch  Reduction),  Exclusive 
Economic  Zone  (EEZ),  NC,  SC,  FL  and 
GA. 

Summary:  EPA  supports  five 
regulatory  actions  designed  to  improve 
the  South  Atlantic  Shrimp  Fishery  and 
therefore  has  no  objection  to  the 
proposed  action.  EPA  recommended 
clarification  of  how  Bycatch  Reduction 
Devices  might  impact  threatened  and 
endcmgered  sea  turtles  in  Special 
Management  Areas. 

Dated:  April  1,  1997. 
William  0.  Dickenon, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  97-8704  Filed  4-3-97;  8:45  am] 
nUJNO  CODE  as«o-60-u 


[FRL-6806-4] 

Clean  Air  Act  Committee  Mobile 
Source  Technical  Advisory 
Subcommittee  Notification  of  Public 
Advisory  Sul>committee  Open  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463. 
notice  is  hereby  given  that  the  Mobile 
Source  Technical  Advisory 
Subcommittee  of  the  Clean  Air  Act 
Advisory  Committee  will  meet  on  April 
16, 1997  at  9:30  am  to  4  pm  (Eastern 
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Standard  Time)  located  at  the  Key 
Bridge  Marriott,  1400  Lee  Highway, 
Arlington.  VA  22209,  703-607-2000. 
This  is  an  open  meeting  and  seating  will 
be  on  a  first-come  basis.  During  this 
meeting,  the  subcommittee  will  hear 
progress  reports  from  its  workgroups, 
approve  its  report  to  the  Clean  Air  Act 
Advisory  Committee,  and  be  briefed  on 
and  discuss  other  current  issues  in  the 
mobile  source  program. 

Members  of  the  pubhc  requesting 
further  information  should  contact  Mr. 
Philip  A.  Lorang,  Designated  Federal 
Official  at  (313)  668-4374,  fax  (313) 
741-7821,  or  email  Lorang.Phil 
depamail.epa.gov;  or  Susan  Romero, 
Mc^ile  Sources  Technical  Advisory 
Subcommittee  Management  Officer. 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.  Washington,  EX: 
20460  at  (202)  260-^674.  fax  (202)  260- 
3730,  or  email  Romero.Susan 
@epamail.epa.gov.  Written  comments  of 
any  length  (with  at  least  20  copies 
provided)  should  be  sent  to  the 
subcommittee  no  later  than  April  4, 
1997. 

The  Mobile  Source  Technical 
Advisory  Subcommittee  expects  that 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements. 
Marjo  T.  Oge. 

Director,  Office  of  Mobile  Sources. 
(FR  Doc.  97-8674  Filed  4-3-97;  8:45  am) 

MJJNO  COOC  Ifltfl  CO  M 


[FRL-68OS-0] 

Proposed  SeWement  Under  Section 
122(hM1)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act;  In  the 
Matter  of  Sanitary  Landfill  Company 
(IWD)  Superfund  Site 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Request  for  public  conunent. 

8UIMIARY:  Notice  of  Settlement:  in 
accordance  with  section  122(I)(1)  of  the 
Comprehensive  Environmental 
Resp>onse,  Compensation  and  Liability 
Act  of  1980.  as  amended  ( "CERCLA"), 
notice  is  hereby  given  of  a  settlement 
concerning  past  response  costs  at  the 
Sanitary  Landfill  Company  (IWD) 
Superfund  Site  in  Moraine,  Ohio.  This 
proposed  agreement  has  been  forwarded 
to  the  Attorney  General  for  the  required 
prior  written  approval  for  this 
Settlement,  as  set  forth  under  section 
122(g)(4)  of  CEXCLA. 
DATE:  Comments  must  be  provided  on  or 
before  May  5. 1997. 


ADDRESS:  Comments  should  be 
addressed  to  the  Docket  Cleric,  Mail 
Code  MFA-IOJ,  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604,  and 
should  refer  to:  In  the  Matter  of  Sanitary 
Landfill  Company  (IWD)  Superfund 
Site,  Docket  No.  V-W-97-C-385. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L.  Peaceman,  Mail  Code  CS-29A, 
U.S.  Environmental  Protection  Agency, 
77  West  Jackson  Boulevard,  Chicago. 
Illinois  60604. 

SUPPLEMENTARY  INFORMATION:  The 
following  party  executed  binding 
certification  of  its  consent  to  participate 
in  the  settlement:  Eagle-Picher 
Industries,  Inc. 

This  party  will  pay  proceeds  from  a 
$67,222  bankruptcy  claim  for  response 
costs  related  to  the  Sanitary  Landfill 
Company  (IWD)  Superfund  Site,  if  the 
United  States  Environmental  Protection 
Agency  determines  that  it  will  not 
withdraw  or  withhold  its  consent  to  the 
proposed  settlement  after  consideration 
of  comments  submitted  pursuant  to  thiSv 
notice. 

U.S.  EPA  may  enter  into  this 
settlement  under  the  authority  of 
section  122(h)  of  CERCLA.  Section 
122(h)(1)  authorizes  EPA  to  settle  any 
claims  under  Section  107  of  CERCLA 
where  such  claim  has  not  been  referred 
to  the  Department  of  Justice.  Pursuant  to 
this  authority,  the  agreement  proposes 
to  settle  with  a  party  who  is  potentially 
responsible  for  costs  incurred  by  EPA  at 
the  Sanitary  Landfill  Company  (IWD) 
Superfund  Site. 

A  copy  of  the  proposed  administrative 
order  on  consent  and  additional 
background  information  relating  to  the 
settlement,  including  a  list  of  parties  to 
the  settlement,  are  available  for  review 
and  may  be  obtained  in  person  or  by 
mail  from  Karen  L.  Peaceman,  Mail 
Code  C-29A,  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

The  U.S.  Environmental  Protection 
Agency  will  receive  written  comments 
relating  to  this  settlement  for  thirty  days 
from  the  date  of  publication  of  this 
notice. 

Authority:  The  Comprehensive 
EDviroiunental  Response,  Compensation,  and 
Liability  Act  of  1980,  as  amended,  42  U.S.C 
Section  9601  et  seq. 
Thomas  Mateer, 

Acting  Director,  Superfund  Division. 
[FR  Doc  97-8675  Filed  4-3-97;  8:45  am) 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  Emergency 
0MB  Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  an  emergency  processing 
request  for  a  proposed  collection  of 
information  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  OMB  approval  has 
been  requested  by  March  28,  1997. 

The  purpose  for  the  emergency 
processing  request  is  to  obtain  short- 
term  emergency  approval  for  the 
collection  of  information  titled 
"Progress  Report"  and  to  reinstate  the 
collection  of  information  under  the 
previously  assigned  OMB  Control 
Number  3067-0151. 

A  notice  published  in  Federal 
Register  Vol.  62,  No.  57,  dated  March 
25, 1997,  page  14142,  describes  and 
seeks  comments  on  the  proposed 
collection.  FEMA  will  accept  comments 
through  May  27, 1997. 
ADDRESSEE:  Direct  all  comments  on  the 
request  for  emergency  processing  to  the 
office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  ATTN:  Victoria  Becker- 
Wassmer,  Washington,  DC  20503. 
telephone  number  (202)  395-5871. 
FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Muriel  B.  Anderson  at  (202) 
646-2625  for  copies  of  the  proposed 
collection  of  information. 

Dated:  March  26, 1997. 
Kegiiiald  Trupllo, 

Director,  Program  Services  Division, 

Operations  Support  Directorate. 

(FR  Doc.  97-8663  Filed  4-3-97;  8:45  am] 

BILUNO  COOC  CnS-OI-M 


[FEMA-1170-OR] 

Illinois;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emei^ency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Illinois  (FEMA- 
1170-DR),  dated  March  21, 1997,  and 
related  determinations. 
EFFECTIVE  DATE:  March  21, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
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Directorate,  Federal  Emergency 
Management  Agencv,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  21, 1997,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Illinois,  resulting 
from  severe  storms  and  flooding  beginning 
on  March  1, 1997,  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Illinois. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas.  Public  Assistance  may  be 
added  at  a  later  date,  if  warranted.  Consistent 
wifh  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  forthe 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Dan  Bement  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Illinois  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Alexander,  Gallatin, 
Hardin,  Massac,  and  Pope  for  Individual 
Assistance  and  Hazard  Mitigation. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
James  L.  Witt. 
Director. 

IFR  Doc.  97-8664  Filed  4-3-97;  8:45  am] 
MLUNQ  CODE  171  t-at-P 


[FEMA-116»-0R] 

Kentucky;  Amendment  to  Notice  of  a 
Ma}or  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Conomonwealth  of  Kentucky  (FEMA- 
1163-DR),  dated  March  4, 1997,  and 
related  determinations. 
EFFECTIVE  DATE:  March  25, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  IX 
20472,  (202)  646-3260. 
SUPPLEMENTARY^FORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  is  hereby 
amended  to  include  Categories  C 
throu^  G  under  the  Public  Assistance 
program  in  those  areas  determined  to 
have  been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
March  4, 1997: 

The  counties  of  Anderson,  Boyd,  Butler, 
Caldwell,  Campbell,  Carter,  Christian, 
Crittenden,  Daviess,  ElHott,  Fayette,  Fleming, 
Floyd,  Gallatin,  Greenup,  Henderson,  Henry, 
Hopkins,  Jessamine,  Kenton,  Larue, 
Lawrence,  Livingston,  McCracken.  McLean, 
Mason,  Menifee,  Mercer,  Montgomery, 
Morgan,  Nicholas,  Ohio,  Robertson,  Rowan, 
Scott,  Shelby,  Sf>encer,  Union,  Webster,  and 
Woodford  for  Categories  C  through  G  under 
the  Public  Assistance  program  (already 
designated  for  Individual  Assistance,  Hazard 
Mitigation,  and  Categories  A  and  B  under  the 
Public  Assistance  program). 

The  counties  of  Boone,  Grant,  Hancock, 
an(>  Washington  for  Public  Assistance 
(already  designated  for  Individual  Assistance 
and  Hazard  Mitigation). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Sniter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  97-8667  Filed  4-3-47;  8:45  am] 
BiLUNO  COOC  sria-oi-p 


[FEMA-1169-OR] 

Louisiana;  Major  Disasti»r  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Louisiana 
(FEMA-1169-DR).  dated  March  18, 
1997,  and  related  determinations. 
EFFECTIVE  DATE:  March  18, 1997 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  18, 1997,  the  President  declared 
a  major  disaster  imder  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C  5121  et  seq.).  as  follows: 

I  have  detemiined  that  the  damage  in 
certain  areas  of  the  State  of  Louisiana, 
resulting  from  a  severe  ice  storm  on  January 
12-17, 1997,  is  (rf  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I.  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Louisiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  exp>enses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Faality  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Jim  McClanahan  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Louisiana  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  parishes  of  Calcasieu.  Cameron,  and 
Jefferson  Davis  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
James  L.  Witt, 
Director. 
(FR  Doc.  97-8665  Filed  4-3-97;  8:45  am] 

BKIMG  COOC  f71S-0>-P 


[FEMA-1167-OR] 

Tennessee;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  (FEMA-1167-DR),  dated 
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March  7, 1997.  and  related 
determinations. 

EFFECTIVE  DATE:  March  25.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to 
include  Categories  C  through  G  under 
the  Pubhc  Assistance  program  in  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  7, 1997: 

The  counties  of  Carroll,  Cheatham,  Dyer, 
Houston.  Lauderdale,  Madison.  Obion, 
Stewart,  and  Weakley  for  Categories  C 
through  G  under  the  Public  Assistance 
program  (already  designated  for  Individual 
Assistance.  Hazard  Mitigation,  and 
Categories  A  and  B  under  the  Public 
Assistance  program). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Laqr  E.  Suiiar, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 
(FR  Doc.  97-8666  Filed  4-3-97;  8:45  am) 
■LUNQ  coof  cna-az-p 


FEDERAL  F1NANCML  INSTTTUTIONS 
EXAMMATION  COUNaL 

U.S.  GovemiTMnt  Guaranteed  Loans 
and  Sate  Premiums;  Rescission  of 
Policy  Stalament 

AGENCY:  Federal  Financial  Institutions 
Examination  Council  (FFIEC). 
ACTION:  Rescission  of  policy  statement. 

SUMMARY:  FFIEC  has  rescinded  its 
policy  statement  on  the  Sale  of  U.S. 
Government  Guaranteed  Loans  and  Sale 
Premiums  (Policy  Statement),  issued  on 
November  29.  1979.  The  Policy 
Statement  provided  guidance  to  insured 
depository  institutions  purchasing  or 
selling  loans  guaranteed  by  the  U.S. 
govenmient.  The  FFIEC  rescinded  the 
Policy  Statement  because  it  is  outdated. 
DATES:  This  PoUcy  Statement  was 
rescinded  effective  December  5, 1996. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Federal  Deposit  Insurance  Corporation 
(FDIC):  William  A.  Stark.  Assistant 
Director.  (202/896-6972),  Kenton  Fox, 
Senior  Capital  Markets  Specialist,  (202/ 
898-7119).  Division  of  Supervision; 
Jamey  Basham,  Counsel,  (202/898- 
7265).  Legal  Division,  Federal  Deposit 
Insiuance  Corporation,  550  17th  Street, 
NW.,  Washington,  DC  20429. 

Office  of  Thrift  Supervision  (OTS): 
Donna  Deale,  Manager,  (202/906-7488), 


Supervision  Policy,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  EK]  20552. 

Office  of  the  Comptroller  of  the 
Currency  (OCC):  Tom  Rollo,  National 
Bank  Examiner,  (202/874-5070).  Office 
of  the  Chief  National  Bank  Examiner, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street  SW., 
Washington,  EX]  20219. 

Boardof  Governors  of  the  Federal 
Reserve  System  (FRB):  Susan  Meyers, 
Senior  Securities  Analyst,  (202/452- 
2781),  Division  of  Banking  Supervision 
and  Regulation,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets  NW.,  Washington.  DC  20551. 
SUPPLEMENTARY  INFORMATION:  FFSC 
consists  of  representatives  from  the 
FDIC.  OTS,  OCC,  FRB.  and  National 
Credit  Union  Administration  (NCUA). 
FFIEC  developed  the  Policy  Statement 
to  provide  general  supervisory  guidance 
to  insured  depository  institutions  that 
originate,  purchase,  or  sell  loans 
guaranteed  by  the  U.S.  government.  The 
Policy  Statement  also  provided 
guidance  on  the  accounting  treatment  of 
servicing  fees  and  premiimis  associated 
with  these  loans.  FFIEC  originally 
adopted  the  Policy  Statement  on 
November  29, 1979,  and  the  Federal 
Home  Loan  Bank  Board  (the  OTS' 
predecessor).  FDIC,  OCC,  and  FRB 
federal  banking  agencies)  each  adopted 
the  Policy  Statement  shortly  thereafter. 
FFIEC  adopted  certain  amendments  to 
the  Policy  Statement  on  March  22,  igSS. 
which  were  subsequently  adopted  by 
the  federal  banking  agencies. 

On  December  5, 1996,  FFIEC  voted  to 
rescind  the  Policy  Statement.  Since  the 
Pohcy  Statement  was  adopted,  the 
market  in  government-guaranteed  loans 
has  become  well  established,  and 
insured  depository  institutions  have 
gained  experience  in  dealing  in  this 
market.  The  supervisory  guidance 
contained  in  the  Policy  Statement, 
which  is  very  general  in  natiue,  is  no 
longer  necessary.  Additionally,  the 
accounting  guidance  in  the  Policy 
Statement  is  adequately  addressed  in 
the  Instructions  for  Preparing  Reports  of 
Condition  and  Income  and  the 
Consolidated  Statement  of  Condition  of 
the  Thrift  Financial  Report,  and 
subsequent  accounting  pronoimcements 
including  Financial  Accounting 
Standards  Board  Statement  91. 
Accounting  for  Nonrefundable  Fees  and 
Costs  Associated  with  Originating  or 
Acquiring  Loans  and  Initial  Direct  Costs 
of  Leases. 

For  the  above  reasons,  the  Policy 
Statement  has  been  rescinded.  Each  of 
the  federal  banking  agencies  will  take 
appropriate  action  in  connection  with 
the  recision  of  the  Policy  Statement. 


Dated  at  Washington,  DC.  this  31st  day  of 
March,  1997. 

Federal  Financial  Institutions  Examination 

Council, 

Joe  M.  Cleaver, 

Executive  Secretory. 

[PR  Doc.  97-«569  Filed  4-3-97;  8:45  am| 

BiLUNO  cooc  ttio-ai-*  ma,  •72o-oi-p  ors,  fri*- 

01-P  RMC,  4«10-33-P  OCC 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington.  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register.  «, 

Agreement  No. : 

202-011259-012. 
Title: 
United  States/Southern  and  Eastern 
Africa  Conference. 
Parties: 
Empresa  De  Navegacao  Intemacional 
(Navinter)  Lykes  Bros.  Steamship 
Co.,  Inc.  Mediterranean  Shipping 
Company  S.A.  Safbank  Line.  Ltd. 
(Safbank)  Wilhelmsen  Lines  A/S. 
Synopsis: 
The  proposed  amendment  restates  the 
Agreement  and  deletes  Eastern 
Africa  from  the  geographic  scope  of 
the  Agreement.  It  also  makes 
changes  to  the  Agreement's  name 
and  various  Agreement  articles  to 
reflect  this  change.  The  parties  have 
requested  a  shortened  review 
period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  April  1.1997. 
JoMph  C  PoUdng, 
Secretoiy. 
[FR  Doc.  97-8634  Filed  4-3-97;  8:45  am] 

nUMQ  cooc  f73e-»1-M 


[Docket  No.  97-08] 

Shipman  International  (Taiwan)  Ltd.; 
Possible  Violations  of  Sections  8, 
10(a)(1)  and  10(b)(1)  of  the  Shipping 
Act  of  1984  and  46  C.F.R.  Part  514 

Order  of  Investigation  and  Hearing 

Shipman  International  (Taiwan)  Ltd. 
("Shipman  International")  is  a  tariffed 


Federal  Register  /  Vol.  62,  No.  65  /  Friday.  April  4,  1997  /  Notices 


16159 


and  bonded  non-vessel-operating 
common  carrier  (NVOCC)  located  at  4th 
Floor,  No.  89,  Lane  155.  Tim  Hwa  North 
Road,  Taipei,  Taiwan.  Shipman 
International  has  held  itself  out  as  an 
NVOCC  pursuant  to  its  ATFI  tariff  FMC 
No.  004,  filed  September  5, 1993. * 

Shipman  International  currently 
maintains  an  NVOCC  bond.  No. 
NVOC0143.  in  the  amount  of  $50,000 
with  the  American  Motorists  Insurance 
Company,  2  World  Trade  Center,  New. 
York,  New  York  10048.  Pursuant  to  Rule 
24  of  its  NVOCC  tariff.  Shipman 
International's  tariff  publisher. 
Distribution  Publications  Inc.,  serves  as 
the  U.S.  resident  agent  for  purposes  of 
receiving  service  of  process  on  behalf  of 
Shipman  International. 

It  appears  that  Shipman  International, 
acting  as  shipper  in  relation  to  an  ocean 
common  carrier,  misdescribed  the 
commodity  on  numerous  shipments 
transported  by  an  ocean  common  carrier 
between  December  1, 1995,  and 
December  31, 1996.*  The  shipments 
primarily  originated  in  Taiwan,  and 
were  destined  for  Los  Angeles  and  other 
U.S.  ports  and  points.  In  each  of  these 
instances,  Shipman  International  was 
listed  as  shipper  on  the  ocean  carrier's 
bill  of  lading,  while  Shipman 
International  destination  agents  in  the 
U.S.  acted  as  the  consignee  or  notify 
party.  Each  shipment  generally  reflects 
that  a  Shipman  International  "house", 
or  NVOCC,  bill  of  lading  was  issued  for 
tender  by  the  ultimate  consignee  to 
Shipman  International's  agent  upon 
arrival  of  the  cargo  at  destination,  which 
correctly  describes  the  commodity 
shipped. 

It  further  appears  that  the  ocean 
common  carrier  rated  the  commodities 
in  accordance  with  the  inaccurate 
description  furnished  by  Shipman 
International  while  the  U.S.  consignees 
of  Shipman  International's  shipments 
accepted  delivery  of  the  cargo  and  made 
payment  to  the  ocean  common  carrier 
on  the  basis  of  the  lower  rate 
attributable  to  the  inaccurate 
commodity  description  shown  on  the 
bill  of  lading.  Contemporaneous  with 


'  Tariff  FMC  No.  004  expired  August  24. 1996.  II 
was  subsequently  replaced  by  tariff  FMC  No.  005. 
effective  October  18.  1996. 

2  Based  on  import  data  available  from  the  PIERS 
subsidiary  of  the  Journal  of  Commerce.  Shipman 
International  has  acted  as  shipper  on  over  550 
inbound  shipments  during  the  twelve-month  period 
ending  November  1996.  accounting  for  nearly  1 100 
TEUs  of  cargo.  PIERS  reports  that  the  primary  ocean 
common  carrier  transporting  cargo  on  behalf  of 
Shipman  International  was  Mitsui  OSK  Line,  which 
accounted  for  91  %  of  the  total  tonnage  moved 
during  this  period.  More  than  100  of  these 
shipments  originated  during  the  S4-day  period  in 
August-October  1996  when  Shipman  international 
did  not  have  a  tariff  effective  for  its  NVOCC 
services. 


the  payittent  of  any  freight  due  to  the 
ocean  common  carrier,  Shipman 
International's  agents  in  the  U.S.  also 
would  issue  arrival  notices  and  obtain 
payment  of  the  NVOCC's  freight  charges 
from  the  U.S.  importer,  in  each  case 
correctly  describing  the  commodity 
based  on  actual  contents  shipped. 

In  addition,  during  time  periods  prior 
to  the  cancellation  of  Shipman 
International's  ATFI  tariff  No.  004  in 
August  1996  and  subsequent  to  the 
filing  of  Shipman  International's  ATFI 
tariff  No.  005  in  October  1996,  Shipman 
International  appears  both  as  shipper 
and  as  a  carrier  issuing  its  own 
(Shipman  International)  NVOCC  bill  of 
lading  with  respect  to  the  commodity 
being  shipped.  The  rates  assessed  and 
collected  by  Shipman  International  and 
its  U.S.  agents^for  these  shipments, 
however,  bear  no  relation  to  the  rates  set 
forth  in  Shipman  International's  ATFI 
tariffs  on  file  with  the  Commission.^ 
Since  Shipman  International  never 
modified  its  tariff  rates  dtuing  these 
respective  periods,  it  would  appear  that 
all  shipments  for  which  Shipman 
International  issued  its  NVOCC  bill  of 
lading  during  the  above  time  periods 
may  be  foimd  to  constitute  violations  of 
section  10(b)(1)  of  the  Shipping  Act  of 
1984  ("1984  Act"). 

During  the  period  between  August  24, 
1996,  when  Shipman  International 
canceled  its  tariff  FMC  No.  004,  and 
October  18, 1996.  when  its  replacement 
tariff  FMC  No.  005  became  effective,  it 
app>ears  that  Shipman  International 
continued  its  business  operations  as  an 
NVOCC  without  having  an  effective 
tariff  on  file  for  such  services.  During 
this  period,  Shipman  International 
continued  to  act  in  the  capacity  of  a 
shipper  in  relation  to  an  ocean  common 
carrier,  to  be  identified  on  various 
Mitsui  OSK  Lines'  bills  of  lading  as  the 
shipper  for  whose  account  the 
transportation  was  to  be  provided 
during  this  period,  and  to  have  such 
Mitsui  bills  of  lading  issued  which 
reflect  that  freight  charges  had  been 
prepaid  to  the  ocean  common  carrier  at 
origin.  It  thus  appears  that  Shipman 
International  operated  as  an  NVOCC 
without  an  effective  tariff  on  file  for  a 
period  of  54  days.  Each  day  of  a 


'  Since  flling  its  larifl'  No.  004  in  the  ATFI  system 
in  1993,  Shipman  International  has  maintained  a 
tariff  consisting  solely  of  three  classes  of  Cargo 
N.O.S.  rates,  i.e.  hazardous,  non-hazardous  and 
refrigerated,  and  a  separate  rate  for  Hardware  N.O.S. 
Subsequent  to  the  filing  of  its  NVOCC  tariff  No.  005 
in  October  1996,  Shipman  International  has 
maintained  only  three  classes  of  Cargo  N.O.S.  rates. 
Shipman  International  does  not  publish  "per 
container"  rates,  nor  does  it  appear  to  charge  those 
Cargo  N.O.S.  rates  which  it  does  publish,  inasmuch 
as  its  rates  are  tariffed  solely  on  a  weight  or 
measurement  ton  basis. 


continuing  violation  may  be  treated  as 
a  separate  violation  of  the  1984  Act. 

Section  10(a)(1)  of  the  1984  Act,  46 
U.S.C.  app.  §  1709(a)(1),  prohibits  any 
person  knowingly  and  wrillfully,  directly 
or  indirectly,  by  means  of  false  billings, 
false  classification,  false  weighing,  false 
report  of  weight,  false  measurement,  or 
by  any  other  unjust  or  imfair  device  or 
means,  to  obtain  or  attempt  to  obtain 
ocean  transportation  for  property  at  less 
than  the  rates  or  charges  that  would 
otherwise  be  applicable.  Section 
10(b)(1)  of  the  1984  Act,  46  U.S.C.  app. 
§  1709(b)(1),  prohibits  a  common  carrier 
from  charging,  collecting  or  receiving 
greater,  less  or  different  comp>ensation 
for  the  transportation  of  property  than 
the  rates  and  charges  set  forth  in  its 
tariff.  Section  8  of  the  1984  Act.  46 
U.S.C.  app.  1707,  sets  forth  the 
requirement  that  each  common  carrier 
file  and  maintain  with  the  Commission 
a  tariff  of  its  rates,  rules  and  charges, 
while  section  514.1  of  the  Commission's 
tariff  regulations,  46  C.F.R.  §  514.1. 
effectuates  the  above  statutory  mandate 
by  prohibiting  common  carriers  from 
operating  without  an  effective  tariff  on 
file  with  the  Commission.  Under  section 
13  of  the  1984  Act.  46  U.S.C.  app. 
§  1712,  a  person  is  subject  to  a  civil 
penalty  of  not  more  than  $25,000  for 
each  violation  knowdngly  and  willfully 
committed,  and  not  more  than  $5,000 
for  other  violations.  Section  13  further 
provides  that  a  common  carrier's  tariff 
may  be  suspended  for  violations  of 
section  10(b)(1)  for  a  period  not  to 
exceed  one  year,  while  section  23  of  the 
1984  Act.  46  U.S.C.  app.  §  1721 
provides  for  a  similar  suspension  for 
NVOCCs  in  the  case  of  violations  of 
section  10(a)(1)  of  the  1984  Act. 

Now  therefore,  it  is  ordered,  that 
pursuant  to  sections  8,  10, 11, 13,  and 
23  of  the  1984  Act.  46  U.S.C.  app. 
§§  1707, 1709, 1710, 1712,  and  1721,  an 
investigation  is  instituted  to  determine: 

(1)  Whether  Shipman  International 
violated  section  lG(a)(l)  of  the  1984  Act 
by  directly  or  indirectly  obtaining 
transportation  at  less  than  the  rates  and 
charges  otherwise  applicable  through 
the  means  of  misdescription  of  the 
commodities  actually  shipped; 

(2)  Whether  Shipman  International,  in 
its  capacity  as  a  common  carrier, 
violated  section  10(b)(1)  of  the  1984  Act 
by  charging,  demanding,  collecting,  or 
receiving  less  or  different  com{>ensation 
for  the  transportation  of  property  than 
the  rates  and  charges  shown  in  its 
NVOCC  tariff; 

(3)  Whether  Shipman  International 
violated  section  8  of  the  1984  Act  and 
the  Commission's  tariff  regulations  at  46 
C.F.R.  §  514.1  by  operating  as  a  non- 
vessel-opterating  common  carrier  during 
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the  period  August  25. 1996  through 
October  18, 1996.  without  having  a  tariff 
for  such  services  on  file  and  effective 
with  the  Commission: 

(4)  Whether,  in  the  event  violations  of 
sections  8. 10(a)(1)  and  10(b)(1)  of  the 
1984  Act  and  Commission  regulations 
are  found,  civil  penalties  should  be 
assessed  against  Shipman  hitemational 
and.  if  so.  the  amount  of  penalties  to  be 
assessed: 

(5)  Whether,  in  the  event  violations  of 
sections  10(a)(1)  and  10(b)(1)  of  the 
1984  Act  are  found,  the  tariff  of 
Shipman  International  should  be 
suspended: and 

(6)  Whether,  in  the  event  violations 
are  found,  an  appropriate  cease  and 
desist  order  should  be  issued. 

It  is  further  ordered,  that  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  ludge  of 
the  Commission's  Office  of 
Administrative  Law  Judges  at  a  date  and 
place  to  be  hereafter  determined  by  the 
Administrative  Law  judge  in 
compliance  with  Rule  61  of  the 
Conunission's  Rules  of  Practice  and 
Procedure.  46  C.F.R.  §  502.61.  The 
hearing  shall  include  oral  testimony  and 
cross-examination  in  the  discretion  of 
the  Presiding  Administrative  Law  Judge 
only  after  consideration  has  been  given 
by  the  parties  and  the  Presiding 
Administrative  Law  Judge  to  the  use  of 
alternative  forms  of  dispute  resolution, 
and  upon  a  proper  showing  that  there 
are  genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 
other  documents  or  that  \he  nature  of 
the  matters  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  oi  an 
ade<^uate  record; 

It  IS  further  ordered,  that  Shipman 
International  (Taiwan)  Ltd.  is 
designated  as  Respondent  in  this 
proceeding; 

It  is  furtBer  ordered,  that  the 
Commission's  Bureau  of  Enforcement  is 
desi^ated  a  party  to  this  proceeding: 

It  IS  further  ordered,  that  notice  ofthis 
Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record; 

It  is  further  ordered,  that  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  46  C.F.R.  §502.72; 

It  is  further  ordered,  that  all  further 
notices,  orders,  and/ or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 


conference,  shall  be  served  on  pttrties  of 
record; 

It  is  further  ordered,  that  all 
docimnents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington, 
D.C  20573,  in  accordance  with  Rule  118 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  46  C.F.R.  §  502.118,  and 
shall  be  served  on  parties  of  record;  and 

It  is  further  ordered,  that  in 
accordance  with  Rule  61  of  the 
Conunission's  Rules  of  Practice  and 
Procedure,  the  initial  decision  of  the 
Administrative  Law  Judge  shall  be 
issued  by  March  31, 1998  and  the  final 
decision  of  the  Commission  shall  be 
issued  by  July  29,  1998. 

Joseph  C  Polking. 

Secretary. 

(FR  Doc.  97-8635  Filed  4-3-97;  8:45  am] 

8ILLMQ  COM  fTSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
April  9. 1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  April  2, 1997. 
JennifiBr  J.  Johnson. 

Deputy  Secretary  of  the  Board. 

IFR  Doc  97-8771  Filed  4-2-97;  8:45  am) 

BtLUNO  COOC  «210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Meeting  of  the  Secretary's  Council  on 
Health  Promotion  and  Disease 
Prevention  Objectives  for  2010 

AGENCY:  Office  of  Public  Health  and 

Science,  Office  of  Disease  Prevention 

and  Health  Promotion. 

ACTION:  Secretary's  Council  on  Health 

Promotion  and  Disease  Prevention 

Objectives  for  2010:  Notice  of  Inaugural 

Meeting. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  is  providing  notice  of 
the  Brst  annual  meeting  of  the 
Secretary's  Council  on  Health 
Promotion  and  Disease  Prevention 
Objectives  for  2010. 

DATES:  The  Council  will  hold  its 
meeting  on  April  21. 1997  from  9:30 
a.m.  to  approximately  4:30  p.m.  E.S.T. 
ADDRESSES:  Department  of  Health  and 
Himian  Services.  Sixth  floor  conference 
room.  Hubert  H.  Hiunphrey  Building, 
200  Independence  Avenue.  SW., 
Washington.  DC  20201.  The  meeting  is 
open  to  the  public;  seating  is  limited. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellis  Davis,  Office  of  Disease  Prevention 
and  Health  Promotion.  Room  738G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue.  SW.. 
Washington,  DC  20201.  (202)  260-2873. 

SUPPLEMENTARY  INFORMATION:  The 
Council  was  established  by  charter  on 
September  5, 1996  to  provide  assistance 
to  the  Secretary  and  the  Department  of 
Health  and  Human  Services  in  the 
development  of  health  promotion  and 
disease  prevention  objectives  to 
enhance  the  health  of  Americans  by 
2010.  The  Council  will  meet 
approximately  once  a  year  and  will 
terminate  twc  years  from  its  charter 
date,  unless  renewed  prior  to  its 
expiration. 

The  Council  is  charged  to  advise  the 
Secretary  on  the  development  on 
national  health  promotion  and  disease 
prevention  goals  and  objectives  and  to 
provide  links  with  States,  communities, 
and  the  private  sector  to  ensure  their 
involvement  in  the  process  of 
developing  these  goals  and  objectives. 
The  Secretary  of  Health  and  Himian 
Services  chairs  the  Council,  with  the 
Assistant  Secretary  for  Health  as  Vice 
Chair.  Other  members  include  the 
Operating  Division  Heads  of  the 
Department  and  the  former  Assistant 
Secretaries  for  Health.  Management  and 
support  services  are  provided  by  the 
Office  of  Disease  Prevention  and  Health 
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Promotion,  Office  of  Public  Health  and 
Science,  Office  of  the  Secretary. 

At  its  first  meeting,  the  membership 
will  establish  procedures  for  conducting 
the  business  of  the  Council  and  for 
reporting  the  results  of  its  meetings  to 
the  Secretary.  Other  items  on  the  agenda 
include  consideration  of  reports  from 
Healthy  People  2000  Consortium  focus 
groups,  discussion  of  data  developments 
relevant  to  Healthy  People  2010,  and 
strategies  for  engaging  the  business 
community  in  the  Department's 
prevention  efforts.  Diiring  its  tenure,  the 
Council  will  oversee  the  development  of 
Healthy  People  2010.  the  third 
generation  of  a  national  initiative  to 
prevent  disease  and  promote  the  health 
of  the  American  people.  It  is  anticipated 
that  a  call  for  submission  by  the  public 
of  health  promotion/disease  prevention 
objectives  for  2010  will  be  published  in 
the  fall  of  1997.  At  a  second  meeting 
proposed  for  spring  of  1998.  the  Council 
will  consider  the  resulting  submissions 
as  the  basis  for  a  draft  of  the  2010 
objectives  to  be  published  in  the  fall  of 
1998. 

If  time  p>ermits  at  the  conclusion  of 
the  formal  agenda  of  the  Council,  the 
Chair  may  allow  brief  oral  statements 
from  interested  parties  and  persons  in 
attendance.  The  meeting  is  open  to  the 
public;  however,  seating  is  limited.  If 
you  will  require  a  sign  language 
interpreter,  please  call  Gloria  Robledo 
(202)  401-7736  by  4:30  p.m.  E.S.T  on 
April  7, 1997. 

Dated:  March  27, 1997. 
Susanne  A.  Stoiber, 

Acting  Deputy  Assistant  Secretary  for  Health 
(Disease  Prevention  and  Health  Promotion). 
(FR  Doc.  97-8598  Filed  4-3-97;  8:45  am] 

BILUNO  COOC  41M-17-M 


Notice  of  a  Meeting  of  the  National 
Bioetttlcs  Advisory  Commission 
(NBAC);  Human  Subjects 
Subcommittee 

On  Saturday.  April  12, 1997,  in 
conjunction  with  National  Bioethics 
Advisory  Commission's  April  13 
meeting,  the  Human  Subjects 
Subcommittee  is  now  scheduled  to  meet 
from  2:00  to  5:00  p.m.  at  the  Crystal  City 
Marriott,  Salon  E,  Jeffierson  Davis 
Highway,  Arlington,  VA.  22202.  The 
meeting  is  open  to  the  public.  For 
public  statements,  please  contact  the 
person  listed  below. 

For  Further  Information  Contact:  Ms. 
Henrietta  D.  Hyatt-Knorr,  National 
Bioethics  Advisory  Commission,  MSC- 
7508,  6100  Executive  Boulevard,  Suite 
3C01,  Rockville,  Maryland  20892-7508, 


telephone  301-402-4242,  fax  number 
301-480-6900. 

Dated:  March  31. 1997. 
Henrietta  D.  Hyatt-Knorr, 

Deputy  Executive  Director  (Acting),  National 

Bioethics  Advisory  Commission. 

(FR  Doc.  97-8596  Filed  4-3-97;  8:45  am] 

BILLING  COOE  41M-17-P 

National  Committee  on  Vital  and  Health 
Statistics;  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meetings. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Health  Data  Needs,  Standards,  and  Security. 

Times  and  Dates:  9:30  a.m.-€  p.m..  April 
15,  1997;  9  a.m.-5:30  p.m.,  April  16,  1997. 

pyace:  Room  503A,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  SW, 
Washington.  DC  20201. 

Status:  Open. 

Purpose:  Under  the  Administrative 
Simplification  provisions  of  Pub.  L  104-191, 
the  Health  Insiuance  Portability  and 
Accountability  Act  of  1996  (HIPAA),  the 
Secretary  of  Health  and  Human  Services  is 
required  to  adopt  standards  for  sjjecified 
transactions  to  enable  health  information  to 
be  exchanged  electronically.  The  law 
requires  that,  within  24  months  of  adoption, 
all  health  plans,  health  care  clearinghouses, 
and  health  care  providers  who  choose  to 
conduct  these  transactions  electronically 
must  comply  with  these  standards.  The  law 
also'requires  the  Secretary  to  adopt  a  number 
of  supporting  standards  including  standards 
for  code  sets  and  classifications  systems.  The 
Secretary  is  required  to  consult  with  the 
National  Committee  on  Vital  and  Health   - 
Statistics  (NCVHS)  in  complying  with  these 
provisions.  The  NCVHS  is  the  Department's 
federal  advisory  committee  on  health  data, 
privacy  and  health  information  policy. 

To  assist  in  the  development  of  the  NCVHS 
recommendations  to  HHS,  the  NCVHS 
Subcommittee  on  Health  Data  Needs, 
Standards,  and  Security  has  been  holding  a 
series  of  public  meetings  to  obtain  the  views, 
perspectives  and  concerns  of  interested  and 
affected  parties.  On  the  morning  of  April  15, 
the  Subcommittee's  Working  Group  on  Data 
Standards  and  Security  will  hold  a  public 
meeting  at  which  they  will  be  briefed  by  HHS 
on  the  status  of  and  plans  for  unique 
identiHers  for  providers  and  payers. 

On  the  afternoon  of  April  15th  and  all  day 
on  April  16th,  the  full  Subcommittee  will 
consider  and  discuss  p)ersp>ectives  on  medical 
and  clinical  coding  and  classification  issues 
in  the  implementation  of  Pub.  L.  104-191. 
For  the  meeting,  the  Subcommittee  is 
inviting  specific  organizations  representing 
both  the  users  and  developers  of  medical  and 
clinical  classification  systems  to  address  the 
following  questions  in  writing,  to  make  brief 
oral  presentations  of  their  answers,  and  to 
answer  further  questions  from  the 
Subcommittee.  Other  organizations  that 


would  also  like  to  submit  written  statements 
on  these  issues  are  invited  to  do  so. 
Questions  to  be  Addressed: 

1.  What  medicaiydinical  codes  and 
classifications  do  you  use  in  administrative 
transactions  now?  What  do  you  perceive  as 
the  main  strengths  and  weaknesses  of  ciurent 
methods  for  coding  and  classification  of 
encounter  aadJor  enrollment  data? 

2.  What  medical/clinical  codes  and 
classifications  do  you  recommend  as  initial 
standards  for  administrative  transactions, 
given  the  time  frames  in  the  HIPAA?  What 
specific  suggestions  would  you  like  to  see 
implemented  regarding  coding  and 
classification? 

3.  Prior  to  the  passage  of  HIPAA,  the 
National  Center  for  Health  Statistics  initiated 
development  of  a  clinical  modification  of 
lCD-10  (ICD-IO-CM)  and  the  Health  Care 
Financing  Administration  undertook 
development  of  a  new  procedure  coding 
system  for  inpatient  procedures  (called  ICD- 
10-PCS),  with  a  plan  to  implement  them 
simultaneously  in  the  year  2000.  On  the  pre- 
HIPAA  schedule,  they  will  be  released  to  the 
field  for  evaluation  and  testing  by  1998.  If 
some  version  of  ICD  is  to  be  used  for 
administrative  transactions,  do  you  think  it 
should  be  ICD-9-CM  or  ICD-10-CM  and 
ICD-10-PCS,  assuming  that  field  evaluations 
are  generally  ptositive? 

4.  Recognizing  that  the  goal  of  Pub.  L.  104- 
191  is  administrative  simplification,  how, 
from  your  perspective,  would  you  deal  with 
the  current  coding  environment  to  improve 
simplification  and  reduce  administrative 
burden,  but  also  obtain  medically  meaningful 
information? 

5.  How  should  the  ongoing  maintenance  of 
medical/clinical  code  sets  and  the 
responsibility,  intellectual  input  and  funding 
for  maintenance  be  addressed  for  the 
classification  systems  included  in  the 
standards?  What  are  the  arguments  for  having 
these  systems  in  the  public  domain  versus  in 
the  private  sector,  with  or  mthout  copyright? 

6.  What  would  the  resource  implications 
be  of  changing  from  the  coding  and 
classification  systems  that  you  currendy  are 
using  in  administrative  transactions  to  other 
systems? 

7.  A  Coding  and  Qassification 
Implementation  Team  has  been  established 
within  the  Department  of  Health  and  Human 
Services  to  address  the  requirements  of  Pub. 
L.  104-191.  Does  your  organization  have  any 
concerns  about  the  process  being  undertaken 
by  the  Department  to  carry  out  the 
requirements  of  the  law  in  regard  to  coding 
and  classification  issues?  If  so.  what  are  those 
concerns  and  what  suggestions  do  you  have 
for  improvements? 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  will  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
James  Scanlon,  NCVHS  Executive  Staff 
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Director,  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation.  DHHS.  Room  440- 
D.  Humphrey  Building.  200  Independence 
Avenue  SW..  Washington.  DC  20201, 
telephone  (202)  690-7100,  or  Marjorie  S. 
Greenberg,  Acting  Executive  Secretary, 
NCVHS,  NCHS,  CDC,  Room  1100, 
Presidential  Building,  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782,  telephone  (301) 
436-7050.  Information  also  is  available  on 
the  NCVHS  home  page  of  the  HHS  website: 
http://aspe.os.dhhs.gov/ncvhs. 

Dated:  March  26, 1997. 
Janes  Scaalon, 

Director.  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 
IFR  Doc.  97-«597  Filed  4-3-97;  8:45  am] 

MUMQ  coot  41S1-04-M 


Centers  for  Disease  Control  and 
Prevention 

[30  DAY-3-07] 

Agency  Forms  Undergoing  Papenworic 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
inf(Mxaati(Hi  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
,  requests,  call  the  CiXD  Reports  Clearance 
'  Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Proiect 

1.  Congenital  Syphilis  Case 
Investigation  and  Report  Form  (CDC 
73.126  REV  09-91)-{0920-O128).  This 
request  is  for  a  3-year  extension  of 
clearance.  Reducing  congenital  syphiUs 
(CS)  is  a  national  objective  in  the  DHHS 
Report  entitled  Healthy  People  2000: 
h^dcourse  Review  and  1995  Revisions. 
Objective  19.4  of  this  document  states 
the  goal:  "reduce  congenital  syphilis  to 
an  incidence  of  no  more  than  40  cases 
per  100,000  Uve  births"  by  the  year 
2000.  In  order  to  meet  this  national 
objective,  an  effective  surveillance 
system  for  CS  must  be  continued  in 
order  to  monitor  ctirrent  levels  of 
disease  and  progress  towards  the  year 
2000  objective.  This  data  will  also  be 
used  to  develop  intervention  strategies 
and  to  evaluate  ongoing  control  efforts. 
The  total  annual  burden  hours  are  500. 


Respondents 

Number 
of  re- 
spond- 
ents 

Number 
of  re- 
sponses/ 
respond- 
ent (in 
hrs.) 

Average 
burden/ 

re- 
sponse 
(in  hrs.) 

State  and 
kx»l 

twaWi  de- 
partment .. 

2000 

1 

0.25 

Dated:  March  28. 1997. 
Wifana  G.  lohnson. 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc.  97-8618  Filed  4-3-97;  8:45  ami 

BILUNO  COOe  41«»-1*-P 


Food  arul  Drug  Administration 
[Doclcet  No.  96E-0503] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  XALATArTM 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
XALATAN^^  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 

ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  ].  Malkin.  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^43-1382. 
SUPPI.EMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  pwriod  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 


for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  p)ermit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  himian  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  XALATAN^^ 
(latanoprost).  XALATAN^^  is  indicated 
for  the  reduction  of  elevated  intraocular 
pressure  in  pateiits  with  open-angle 
glaucoma  and  ocular  hypertension  who 
are  intolerant  of  other  intraocular 
pressure  lowering  medications  or 
insufficiently  responsive  (failed  to 
achieve  target  lOP  determined  after 
multiple  measurements  over  time)  to 
another  intraocular  pressure  lowering 
inedication.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  XALATAN^m  (U.S. 
Patent  No.  4.599.353)  firom  the  Trustees 
of  Columbia  University  in  the  City  of 
New  York,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  February  18. 1997.  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  XALATAN™ 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
XALATAN™  is  1,875  days.  Of  Uiis 
time.  1.519  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  356  days  occurred  during 
the  approval  phase.  'These  periods  of 
time  were  derived  from  the  following 
dates: 


1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(1)) 
became  effective:  April  20, 1991.  "The 
applicant  claims  April  18, 1991,  as  the 
date  the  investigational  new  drug 
appUcation  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  April  20, 1991, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  appUcation  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  June  16, 1995.  The 
applicant  claims  Jime  14, 1995.  as  the 
date  the  new  drug  application  (NDA)  for 
XALATAN™  (NDA  20-597)  was 
initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-597  was 
submitted  on  June  16. 1995. 

3.  The  date  the  application  was 
approved:  June  5,  1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-597  was  approved  on  Jime  5. 1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximiun 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,116  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  pubUshed  is  incorrect  may, 
on  or  before  June  3, 1997,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  October  1 ,  1997,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  v^th  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 


Dated:  March  27. 1997. 

Allen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 
Affairs. 

(FR  Doc.  97-8619  Filed  4-3-97;  8:45  ami 

ULUNG  C006  41Sfr-01-F 

[Doclcet  No.  96E-0S09I 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  PHOTOFRIN® 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
PHOTOFRIN®  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 


Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  PHOTOFRIN® 
(porfimer  sodium).  PHOTOFRIN®  is 
indicated  for  palliation  of  patients  with 
completely  obstructing  esophageal 
cancer,  or  of  patients  with  partially 
obstructing  esophageal  cancer  who,  in 
the  opinion  of  their  physician,  cannot 
be  satisfactorily  treated  with 
neodymium:yttrium:aluminum:gamet 
(Nd:YAG)  laser  therapy.  Subsequent  to 
this  approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  PHOTOFRIN®  (U.S.    " 
Patent  No.  5.145.863)  from  Health 
Research.  Inc.,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  February  18, 1997,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
imdergone  a  regulatory  review  period 
and  that  the  approval  of  PHOTOFRIN® 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for  ' 
PHOTOFRIN®  is  4.065  days.  Of  this 
time.  3,441  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  624  days  occurred  during 
the  approval  phase.  "These  periods  of 
time  were  derived  from  the  following 
dates: 

1.  The  date  an  exemption  under 
section  S05(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  November  11. 1984. 
The  applicant  claims  October  15. 1984, 
as  the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  November  11, 
1984,  which  was  30  days  after  FDA 
receipt  of  the  IND  on  October  12, 1984» 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  April  13. 1994.  The 
applicant  claims  April  12, 1994,  as  the 
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date  the  new  drug  application  (NDA)  for 
PHOTOFRIN®  (NDA  20-451)  was 
initially  submitted.  However,  FDA 
records  indicate  that  NDA  20—451  was 
submitted  on  April  13, 1994. 

3.  The  date  the  application  was 
approved:  December  27, 1995.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-451  was  approved  on  December  27, 
1995. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  915  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  June  3,  1997,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  f)erson  may  petition  FDA,  on 
or  before  October  1 .  1997,  for  a 
determination  regarding  whether  the 
appUcant  for  extension  acted  with  due 
diUgence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1. 9Sth  Cong..  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CPR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above]  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  March  27, 1997. 
Allan  B.  Oaacan, 

Acting  Associate  Commissioner  for  Health 
Affairs. 
(FR  Doc  97-W21  Filed  4-3-97;  8:45  ami 


[Docket  No.  96E-0607] 

Determination  of  Regulatory  Review 
Period  fof  Purposes  of  Patent 
Extension:  ACCOLATE® 

AOEMCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 


ACCOLATE®  and  is  publishing  this  ' 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
[>etitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 

FOR  FurrmER  informahon  contact: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPI.EMENTARY  INFORMATION:  The  Drug 

Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-^17) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  ACCOLATE® 
(zafirlukast).  ACCOLATE®  is  indicated 
for  the  prophylaxis  and  chronic 
treatment  of  asthma  in  adults  and 
children  12  years  of  age  and  older. 
Subsequent  to  this  approval,  the  Patent 


and  Trademark  Office  received  a  patent 
term  restoration  application  for 
ACCOLATE®  (U.S.  Patent  No. 
4,859,692)  from  Zeneca,  Inc.,  and  the 
Patent  and  Trademark  office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  February 
18. 1997,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
ACCOLATE®  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
ACCOLATE®  is  3.110  days.  Of  this 
time,  2,651  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  459  days  occurred  diiring 
the  approval  phase.  These  periods  of 
time  were  derived  fit>m  the  following 
dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  March  24. 1988.  FDA 
has  verified  the  applicant's  claim  that 
the  date  that  the  investigational  new 
drug  appUcation  became  effective  was 
on  March  24, 1988. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  June  26, 1995.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
ACCOLATE®  (NDA  20-547)  was 
initially  submitted  on  Jiuie  26. 1995. 

3.  The  date  the  application  was 
approved:  ^ptember  26, 1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-547  was  approved  on  September  26, 
1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,496  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  June  3. 1997.  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA.  on 
or  before  October  1, 1997,  for  a 
determination  regarding  whether  the 
appUcant  for  extension  acted  with  due 


diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
part  1.  98th  Cong..  2d  sess.,  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  March  27, 1997. 

AUen  B.  Duncan. 

Acting  Associate  Commissioner  for  Health 
Affairs. 

(FR  Doc.  97-«622  Filed  4-3-97;  8:45  am] 
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pocket  No.  95E-0020] 

Detennination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  REMERONtm 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  h^  determined 
the  regulatory  review  period  for 
REMERONTM  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product. 


medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
tlie  exemption  to  permit  the  clinical 
investigations  of  me  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  himian  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  towani  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  REMERON^m 
(mirtazapine).  REMERON^m  is  indicated 
for  the  treatment  of  depression. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
REMERON™  (U.S.  Patent  No. 
4,062,848)  6t>m  Akzona  hic,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  January  13, 
1997,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  hiunan  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
REMERON™  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
REMERON™  is  5,003  days.  Of  this 
time,  4,501  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  502  days  occmred  during 
the  approval  phase.  These  periods  of 
time  were  derived  from  the  following 
dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  October  5, 1982.  FDA 
has  verified  the  applicant's  claim  that 


the  date  that  the  investigational  new 
drug  application  became  effective  was 
on  October  5. 1982. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  January  30. 1995.  The 
applicant  claims  April  29, 1994,  as  the 
date  the  new  drug  application  (NDA)  for 
REMERON™  (NDA  20-415)  was 
initially  submitted.  However.  FDA 
records  indicate  that  the  submission 
received  on  April  29. 1994,  was 
withdrawn  before  filing.  The  actual 
NDA  receipt  date  was  January  30, 1995 
(the  date  the  fileable  NDA  was  received 
at  FDA),  which  is  considered  to  be  the 
NDA  initially  submitted  date. 

3.  The  date  the  application  was 
approved:  June  14. 1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-415  was  approved  on  June  14. 1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  June  3, 1997  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  October  1,  1997  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1, 98th  Cong.,  2d  sess..  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  March  27. 1997. 
AUen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 

Affairs. 

IFR  Doc.  97-«623  Filed  4-3-97;  8:45  ami 
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[Doctot  No.  96E-0441] 

OeMrmlnation  of  Regulatory  f\mhtm 
Pwlod  for  Purpoaw  of  Patent 
ExtSTMlon;  TRITEC® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
iKlifcC®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Gimmissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
A00RE88CS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23. 
Rockville,  MD  20857. 
FOR  FURTHER  MFORMAT1CN  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Afiairs 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-1382. 
8UPPt.£MENTARY  MFORMADCN:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Dnig  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  Fm  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  imtil  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 


length  of  a  regtilatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  TRTTEC® 
(ranitidine  bismuth  citrate).  TRTTEC®  in 
combination  with  clarithromycin  is 
indicated  for  the  treatment  of  patients 
with  an  active  duodenal  ulcer 
associated  with  H.  pylori  infection. 
Subsequent  to  this  approval,  the  Patent 
and  'Trademark  Office  received  a  patent 
term  restoration  application  for 
TRTTEC®  (U.S.  Patent  No.  5,008,256) 
from  Glaxo  Wellcome,  Inc.,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patient's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  January  13, 
1997,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
TRTTEC®  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
TRTTEC®  is  1,074  days.  Of  this  time. 
485  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  589  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  September  1. 1993. 
FDA  has  verified  the  applicant's  claim 
that  the  date  that  the  investigation  new 
drug  application  became  effective  was 
on  September  1. 1993. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  December  29.  1994.  FDA 
has  verified  the  applicant's  claim  that 
the  new  drug  application  (NDA)  for 
TRTTEC®  (NDA  20-559)  was  initially 
submitted  on  December  29. 1994. 

3.  The  date  the  application  was 
approved:  August  8,  1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-559  was  approved  on  August  8. 
1996. 

"This  determination  of  the  regulatory 
review  period  estabUshes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  apphcation  for  patent  extension. 


this  applicant  seeks  831  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  June  3.  1997  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA.  on 
or  before  October  1. 1997  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet,  the  petition  must 
contain  sufficient  facts  to  merit  an  FDA 
investigation.  (See  H.  Rept.  857,  part  1. 
98th  Cong..  2d  sess.,  pp.  41-42,  1984.) 
Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above]  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  doctmaent.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  March  27, 1997. 
Allen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 

Affairs. 

[FR  Doc.  97-8624  Filed  4-3-97;  8:45  am] 
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[Doctot  No.  96E-060S] 

Determination  of  Regulatory  Review 
Period  for  Purposea  of  Patent 
Extension;  MERETEK  UBT^m  Breath 
Teat 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
MERETEK  UBT™  Breath  Test  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  appUcation  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  [)rug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 


(HFY-20).  Fpod  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301^143-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  imtil  the  approval 
phase  begins.  "The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  hiunan  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amoimt  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  MERETEK 
UBT™Breatii  Test  (urea.  C-13). 
MERETEK  UBTtm  Breath  Test  is 
intended  for  use  in  the  qualitative 
detection  of  urease  associated  with 
Helicobacter  pylori  in  the  human 
stomach  and  as  an  aid  in  the  diagnosis 
of  H.  pylori  infection  in  adult  patients. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
MERETEK  UBT^m  Breath  Test  (U.S. 
Patent  No.  4.830.010)  firem 
Meretekdiagnostics.  Inc.,  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  February  21. 1997.  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  MERETEK 
UBT™  Breath  Test  represented  the  first 


permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
MERETEK  UBT™  Breath  Test  is  2,023 
days.  Of  this  time.  1,527  days  occurred 
during  the  testing  phase  of  the 
regulatory  review  period,  while  496 
days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1 .  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  March  7, 1991.  "The 
appUcant  claims  January  19, 1990,  as 
the  date  the  investigational  new  drug 
application  (IND)  for  MERETEK  UBT™ 
Breath  Test  (IND  26,861)  became 
effective.  However,  FDA  records 
indicate  that  IND  26,861  was  received 
by  the  agency  on  August  7, 1985.  The 
protocol  that  first  contained  the  Urea 
Breath  Test  was  received  by  the  agency 
on  February  5, 1991,  as  part  of  this  IND. 
Using  February  5, 1991,  as  the 
beginning  date  plus  adding  30  days  for 
the  receipt  date  of  the  modification, 
results  in  an  effective  date  of  March  7, 
1991,  for  the  testing  phase  of  the  active 
ingredient  of  this  product. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act:  May  11, 1995.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
MERETEK  UBT™  BreaUi  Test  (NDA 
20-586)  was  initially  submitted  on  May 
11,  1995. 

3.  The  date  the  application  was 
approved:  September  17, 1996.  FDA  has 
verified  the  applic£mt's  claim  that  NDA 
20-586  was  approved  on  September  17, 
1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  i>eriod  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  780  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  June  3, 1997  submit  to  the 
E)ockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA.  on 
or  before  October  1, 1997  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 


diligence  dining  the  regulatory  review 
period.  To  meet  its  buurden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
part  1.  98th  Cong..  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
dodcet  number  found  in  brackets  in  the 
heading  of  this  document  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  March  27. 1997. 

Allen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 
Affairs. 

[FR  Doc.  97-8625  Filed  4-3-97;  8:45  am) 

B«XMO  COOC  41«0-01-F 


[Doctot  No.  97E-0014 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Asteiin®  Nasal  Spray   . 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  "The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Asteiin®  Nasal  Spray  and  is  publishing 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  hiunan  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
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additive)  was  subfect  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  himian  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Astelin®  Nasal 
Spray  (azelastine  hydrochloride). 
Astelin®  Nasal  Spray  is  indicated  for 
the  treatment  of  the  symptoms  of 
seasonal  allergic  rhinitis  such  as 
rhinorrhea,  sneezing,  and  nasal  pruritus 
in  adults  and  children  12  years  and 
older.  Subsequent  to  this  approval,  the 
Patent  and  Trademark  Office  received  a 
patent  term  restoration  application  for 
Astelin®  Nasal  Spray  (U.S.  Patent  No. 
5,164,194)  from  Astra  Medica  AG,  and 
the  Patent  and  Trademark  OfBce 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
February  18.  1997,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Astelin®  Nasal  Spray 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Astelin®  Nasal  Spray  is  2.797  days.  Of 
this  time.  749  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  2.048  days  occurred 
dtuing  the  approval  phase.  These 
periods  of  time  were  derived  firom  the 
following  dates: 


1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  March  8, 1989.  The 
applicant  claims  February  6, 1989.  as 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  March  8, 1989, 
which  was  30  days  after  FDA  receipt  of 
the  IND  on  February  6. 1989. 

2.  The  date  the  application  wps 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  March  26,  1991.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
Astelin®  Nasal  Spray  (NDA  20-114) 
was  initially  submitted  on  March  26. 
1991. 

3.  The  date  the  application  was 
approved:  November  1, 1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-114  was  approved  on  November  1, 
1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent'extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  349  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  June  3, 1997  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  October  1, 1997  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong..  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 


Dated:  March  27, 1997. 
Allen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 

Affairs. 

IFR  Doc.  97-8626  Filed  4-3-97;  8:45  am) 

BiLUNO  COOC  41M-ei-F 

National  Institutes  of  Health 

Pretesting  of  Office  of  Cancer 
Communications  Messages;  Proposed 
Collection;  Comment  Request 

Summary:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportxmity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  Pretesting  of  Office  of  Cancer 
Communications  Messages. 

Type  of  Information  Collection 
Request:  EXTENSION  (OMB  #  0925- 
0046,  expires  8/31/97). 

Need  and  Use  of  Information 
Collection:  In  order  to  carry  out  NQ's 
legislative  mandate  to  educate  and 
disseminate  information  about  cancer 
prevention,  detection  diagnosis,  and 
treatment  to  a  wide  variety  of  audiences 
and  organizations  (e.g.  cancer  patients, 
their  families,  the  general  public,  health 
providers,  the  media,  voluntary  groups, 
scientific  and  medical  organizations), 
the  Office  of  Cancer  Conununications 
(OCC)  needs  to  pretest  its 
communications  strategies,  concepts, 
and  messages  while  they  are  under 
development.  The  primary  purpose  of 
this  pretesting,  or  formative  evaluation, 
is  to  ensure  that  the  messages, 
communications  materials,  and 
information  services  created  by  OCC 
have  the  greatest  capacity  of  being 
received,  understood,  and  accepted  by 
their  target  audiences.  By  utilizing 
appropriate  qualitative  and  quantitative 
methodologies,  OCC  is  able  to  (1) 
Understand  characteristics  of  the 
intended  target  audience — their 
attitudes,  beliefs  and  behaviors — and 
use  this  information  in  the  development 
of  elective  communications  tools;  (2) 
produce  or  refine  messages  that  have  the 
greatest  potential  to  influence  target 
audience  attitudes  and  behavior  in  a 
positive  manner;  and  (3)  expend  limited 
program  resources  dollars  wisely  and 
effectively.  Frequency  of  Response:  On 
occasion.  Affected  public:  Individuals  or 
households;  Businesses  or  other  for 


profit;  Not-for-profit  institutions; 
Federal  Government;  State,  Local  or 
Tribal  Government.  Type  of  " 

Respondents:  Adult  cancer  patients; 
members  of  the  public;  health  care 
professionals;  organizational 
representatives.  The  annual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  13,780;  Estimated 
Number  of  Responses  per  Respondent: 
1;  Average  Burden  Hours  Per  Response; 
1458;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  2,010.  There 
are  no  Capital  Costs,  Operating  Costs 
and/or  Maintenance  Costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
their  fonns  of  information  technology. 

For  Further  Information  Contact:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Ellen  Eisner, 
Communications  Research  Manager, 


Health  Promotion  Branch,  OCC,  NQ, 
NIH,  Building  31.  Room  10A03,  9000 
Rockville  Pike,  Bethesda,  MD  20892,  or 
call  non-toll-fi«e  number  (301)  496- 
6667  or  E-mail  your  request,  including 
your  address  to 
EisnerE@occ.nci.nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  by  June  3, 1997. 

Dated:  March  27, 1997. 
Nancie  L.  Blin, 
Project  Clearance  Liaison,  NCI. 
(PR  Doc.  97-8595  Filed  4-3-97;  8:45  am) 
BILUNQ  COOE  4140-ei-M 


A  Comprehensive  Alcohol  Education 
Program  for  Pre-Adolescents  Using 
Interactive  Multimedia;  Submission  for 
OMB  Review;  Comment  Request 

SUMMARY:  Under  the  provisions  of 
Section  3506  ©  (2)  (A)  of  tiie  Paperwork 
Reduction  Act  of  1995,  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA),  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  cmd  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  Usted  below. 
This  proposed  information  collection 
was  previously  in  the  Federal  Register 
on  March  22, 1996,  and  allowed  60  days 
for  public  comment.  No  public 
comments  were  received.  The  purpose 
of  this  notice  is  to  allow  an  additional 
30  days  for  public  conunent.  The  NIH 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  September  28, 1997,  unless 


it  displays  a  currentiy  valid  OMB 
control  number. 

PROPOSED  COLLECnOW:  Title:  A 
Comprehensive  Alcohol  Education 
F'rogram  for  Pre- Adolescents  Using 
Interactive  Multimedia.  Type  of 
Information  Collection  request:  NEW. 
Need  and  Use  of  Information  Collection: 
The  information  proposed  for  collection 
will  be  used  by  the  NIAAA  to  determine 
the  efficacy  of  interactive  multimedia 
for  delaying  the  onset  of  drinking  among 
7th  and  8th  grade  males  and  females. 
Interactive  multimedia  enables  the 
combination  of  the  elements  of 
television  and  movies  that  engage  and 
motivate  the  target  populations  vdth 
computer-based  interaction, 
simulations,  and  games  to  (1)  increase 
information  about  the  negative 
consequences  of  teen  drinking  and  (2) 
teach  practical  skills  for  avoii^g  and 
refusing  alcohol.  Subject  participation 
will  involve  (1)  focus  groups,  during 
development  of  the  multimedia 
program,  and  (2)  post-development 
behavioral  trials. 

Frequency  of  Response:  On  Occasion. 

Affected  Public:  Pre-adolescents. 

Type  of  Respondents:  Minor  Students 
(Grades  7th  and  8th). 

Estimated  Number  of  Respondents: 
308. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Average  Burden  Hours  per  Response: 
.281. 

And  Estimated  Total  Armual  Burden 
Hours  Requested:  89.2. 

There  are  no  Capital  Costs  to  report. 
Hiere  are  no  Operating  or  Maintenance 
Costs  to  report. 

The  annual  burden  estimates  are  as 
follows: 


Type  and  number  of  respondents 


Focus  Group  Subjects  40 
Trial  Subjects  268 


Responses 
per  re- 
spondent 


Total  re- 
sponses 


40 
1072 


Hours 


0.5 
0.5 


Total  hours 


20 
536 


Total  Number  of  Respondents:  308. 

Total  Number  of  Responses:  1112. 

Total  Hours:  556. 
REQUEST  FOR  CXMMENTS:  Comments  are 
invited  on:  (a)  whether  the  proposed 
collection  is  necessary,  including 
whether  the  information  has  practical 
use;  (b)  ways  to  enhance  the  clarity, 
quality,  and  use  of  the  information  to  be 
collected;®  the  accuracy  of  the  agency 
estimate  of  burden  of  the  proposed 
collection;  and  (d)  ways  to  minimize  the 
collection  burden  of  the  respondents. 
Send  written  comments  to  Dr.  Kendall 
Bryant,  Prevention  Research  Branch, 


Division  of  Cliiucal  and  Prevention 
Research  (DCPR).  NIAAA,  NIH,  Willco 
Building,  Room  505,  6000  Executive 
Boulevard,  MSC  7003,  Bethesda, 
Maryland  20892-7003. 

DIRECT  COMMENTS  TO  OMB:  Writien 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  Room  10235, 


Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH. 

FOR  FURTHER  INFORMATKM  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  contact  CJr. 
Kendall  Bryant,  Prevention  Resewch 
Branch,  Division  of  Clinical  and 
Prevention  Research  (DCPR),  NIAAA, 
NIH,  Willco  Building,  Room  505.  6000 
Executive  Boulevard,  MSC  7003, 
Bethesda,  Maryland  20892-7003,  or  call 
non-toll-free  number  (301)  443-8820. 
COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
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best  assured  of  having  their  full  effect  if 
received  by  May  5, 1997. 

Dated:  March  26, 1997. 
Martin  K.  Trusty, 

Executive  Officer.  NIAAA. 

[FR  Doc.  97-8594  Filed  4-3-97;  8:45  am] 

■LUNQ  COM  4140-01-41 


Consensus  Development  Conference 
on  Qsnetic  Testing  for  Cystic  Rbrosis 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"Genetic  Testing  for  Cystic  Fibrosis,'* 
which  will  be  held  April  14-16, 1997, 
in  the  Natcher  Conference  Center  of  the 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  The  conference  begins  at  8:30 
a.m.  on  April  14,  at  8:30  a.m.  on  April 
15,  and  at  9:00  a.m.  on  April  16. 

At  the  beginning  of  this  decade,  a  test 
was  developed  which  could  identify 
individuals  who  carried  the  genetic 
mutation  associated  with  cystic  fibrosis. 
Concerned  that  this  test  might  be 
inappropriately  or  prematurely  used,  a 
number  of  genetic  and  health 
professional  organizations  issued 
recommendations  on  its  use.  These 
groups  considered  the  circumstances 
under  which  the  tests  should  be  offered 
and  the  populations  that  would 
potentially  benefit.  In  almost  every  case, 
recommendations  were  made  against 
using  the  test  for  large-scale  population- 
based  screening  until  more  sensitive 
tests  were  developed  and  more  had  been 
learned  about  the  risks  and  benefits  of 
genetic  testing  for  individuals  and  their 
families.  Several  statements  called  for 
additional  support  for  research  on  the 
educational,  laboratory,  counseling, 
ethical,  and  cost/benefit  issues 
associated  with  the  delivery  of 
population-based  screening  for  cystic 
fibrosis.  Since  that  time  new  research 
has  yielded  a  large  body  of  new  data  on 
these  issues. 

This  conference  will  bring  together 
the  research  investigators,  health  care 
providers,  epidemiologists,  geneticists, 
ethicists  and  other  experts,  as  well  as 
representatives  of  the  public,  to  present 
and  discuss  the  latest  data. 

After  1  >/z  days  of  presentations  and 
audience  discussion,  an  independent, 
non-Federal  consensus  panel  will  weigh 
the  scientific  evidence  and  write  a  draft 
statement  that  it  will  present  to  the 
audience  on  the  third  day.  The 
consensus  statement  will  address  the 
following  key  questions: 
— What  is  the  current  state  of  knowledge 

regarding  cystic  fibrosis  natural 

history,  epidemiology,  genotype- 

phenotype  correlations,  treatment. 


and  genetic  testing  in  various 
populations? 
— What  has  been  learned  about  genetic 
testing  for  cystic  fibrosis  regarding 
(public  and  health  professional) 
knowledge  and  attitudes,  interest  and 
demand,  risks  and  benefits, 
effectiveness,  cost,  and  impact? 

— Should  cystic  fibrosis  carrier  testing 
be  offered  to:  (1)  individuals  with  a 
family  history  of  cystic  fibrosis;  (2) 
adults  in  the  preconception  or 
prenatal  period;  and/or  (3)  the  general 
population? 

— What  are  the  optimal  practices  for 
cystic  fibrosis  genetic  testing  (setting, 
timing,  and  the  practices  of  education, 
consent,  and  counseling)? 

— What  should  be  the  future  directions 
for  research  relevant  to  genetic  testing 
for  cystic  fibrosis  and,  more  broadly, 
for  research  and  public  policy  on 
genetic  testing? 

The  primary  sponsors  of  this  meeting 
are  the  National  Human  Genome 
Research  Institute  and  the  NIH  Office  of 
Medical  Appfications  Research.  The 
conference  is  cosponsored  by:  the 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  the 
National  Heart,  Lung,  and  Blood 
Institute;  the  National  Institute  of  Child 
Health  and  Human  Development;  the 
NIH  Office  of  Rare  Diseases;  the 
National  Institute  of  Mental  Health;  the 
National  Institute  of  Nursing  Research; 
the  NIH  Office  of  Research  on  Women's 
Health;  the  Agency  for  Health  Care 
Policy  Research;  and  the  Centers  for 
Disease  Control  and  Prevention. 

Advance  information  on  the 
conference  program  and  conference 
registration  materials  may  be  obtained 
from:  Rose  Salton,  Technical  Resources 
International,  Inc.,  3202  Tower  Oaks 
Blvd.,  Suite  200,  Rockville,  Maryland 
20852,  (301)  770-3153,  confdept@tech- 
res.com.  The  consensus  statement  will 
be  submitted  for  pubUcation  in 
professional  journals  and  other 
publications.  In  addition,  the  statement 
will  be  available  beginning  April  16, 
1997  from  the  NIH  Consensus  Program 
Information  Center,  P.O.  Box  2577, 
Kensington,  Maryland  20891,  phone  1- 
88»-NIH-CONSENSUS  (1-888-644- 
2667)  and  from  the  NIH  Consensus 
Program  site  on  the  World  Wide  Web  at 
http://consensus.nih.gov. 

Dated:  March  26. 1997. 
Ruth  L.  Kirachstein, 

Deputy  Director.  NIH. 

[FR  Doc.  97-8593  Filed  4-3-97;  8:45  ami 
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National  Center  for  Research 
Resources;  Notice  of  Meeting  of  the 
National  Advisory  Research  Resources 
Council  and  its  Planning 
Sui>committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Research  Resources 
Council  (N/VRRC),  National  Center  for 
Research  Resources  (NCRR).  This 
meeting  will  be  open  to  the  public  as 
indicated  below.  Attendance  by  the 
public  will  be  limited  to  space  available. 

This  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Maureen  Mylander,  Public  Affairs 
Officer,  NCRR.  National  Institutes  of 
Health,  1  Rockledge  Center,  Room  5146, 
6705  Rockledge  Drive,  MSC  7965, 
Bethesda,  Maryland  20892-7965,  (301) 
435-0888,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  the  members 
upon  request.  Other  information 
pertaining  to  the  meeting  can  be 
obtained  fi-om  the  Executive  Secretary 
indicated.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Name  of  Committee:  The  Subcommittee  on 
Planning  of  the  National  Advisory  Research 
Resources  Council. 

Place  of  Meeting:  National  Institutes  of 
Health,  9000  Rockville  Pike.  Conference 
Room  D,  Natcher  Building  45.  Bethesda, 
Maryland  20892. 

Open:  May  22,  7:30  a.m.-8:45  a.m. 

Purpose/ Agenda:  To  discuss  policy  issues. 

Nome  of  Committee:  National  Advisory 
Research  Resources  Council. 

Place  of  Meeting:  National  Institutes  of 
Health,  9000  Rockville  Pike.  Conference 
Room  El  and  E2,  Natcher  Building  45, 
Bethesda,  Maryland  20892. 

Open:  May  22, 9  a.m.  until  recess. 

Closed:  May  23,  8:30  a.m.  until  9:45  a.m. 

Open:  May  23, 10:00  a.m.  until 
adjournment. 

Purpose/ Agenda:  Report  of  Center  Director 
and  other  issues  related  to  Council  business. 

Executive  Secretary:  Louise  Ramm,  Ph.D., 
Deputy  Director.  National  Center  for 
Research  Resources.  Building  12A,  Room 


4011,  Bethesda,  MD  20892,  Telephone:  (301) 
49&-«023. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Laboratory  Animal 
Sciences  and  Primate  Research;  93.333, 
Clinical  Research;  93.337,  Biomedical 
Research  Support;  93.371,  Biomedical 
Research  Technology;  93.389,  Research 
Centers  in  Minority  Institutions;  93.198, 
Biological  Models  and  Materials  Research; 
93.167,  Research  Facilities  Improvement 
Program;  93.214  Extramural  Research 
Facilities  Construction  Projects.  National 
Institutes  of  Health) 

Dated:  March  31. 1997. 
UVaue  Y.  Stringfield,  ^' 

Committee  Management  Officer.  NIH. 
[FR  Doc.  97-8591  Filed  4-3-97;  8:45  am] 
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National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
following  National  Heart,  Limg,  and 
Blood  Institute  Special  Emphasis  Panel. 

The  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  Standardized  Assessment 
of  Heart  Failure  in  Population  Studies. 

Dates  of  Meeting:  May  7, 1997. 

Time  of  Meeting:  9:00  a.m. 

Place  of  Meeting:  Bethesda,  Marriott,  5151 
Pooks  Hill  Road,  Bethesda.  Maryland  20814. 

Agenda:  Discussion  of  standardized 
assessment  of  prevalence,  incidence,  and 
recurrence  of  heart  failure  in  (>opulation 
studies  for  present  and  future  studies. 

Contact  Person:  Robin  Boineau.  M.D., 
NHLBI/DHVD,  Two  Rockledge  Center,  6701 
Rockledge  Drive,  Rm.  8158,  MSC  7934, 
Bethesda.  Maryland  20892,  (301)  435-0455. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  March  31, 1997. 
LaVerne  Y.  Stringfield. 

Conunittee  Management  Officer,  NIH. 
(FR  Doc.  97-8586  Filed  4-3-97;  8:45  am] 

BILUNQ  COM  4140-01-M 


National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  tlie  following 


National  Institute  on  Aging  Special 
Emphasis  Panel  meeting: 

Name  of  SEP:  Postponed  Aging  in 
Drosophila  (Teleconference). 

Date  of  Meeting:  March  31, 1997. 

Time  of  Meeting:  2:00  p.m.  to  adjournment. 

Place  of  Meeting:  National  Institute  on 
Aging.  Gateway  Building,  Room  2C212,  7201 
Wisconsin  Avenue,  Bethesda,  Maryland 
20892. 

Purpose/ Agenda:  To  review  a  program 
project. 

Contact  Person:  Dr.  )ames  P.  Harwood, 
Scientific  Review  Administrator.  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892-9205, 
(301)496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)  (4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866.  Aging  Research. 
National  Institutes  of  Health) 

Dated:  March  31, 1997. 
UVemeY.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-8583>iled  4-4-97;  8:45  am] 
MJJNQ  COM  414»41-M 


National  Institutes  of  Health 

National  Institute  on  Drug  AtMise; 
Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  on  Drug 
Abuse,  National  Institute  on  Drug  Abuse 
on  May  13-14, 1997. 

On  May  13.  from  9  a.m.  to  4  p.m.,  the 
meeting  will  be  held  at  the  Parklawn 
Building,  Conference  Rooms  G  and  H. 
5600  Fishers  Lane.  Rockville,  MD 
20857.  In  accordance  with  provisions 
set  forth  in  sees.  552b(c)(4)  and 
552b(c)(6),  Title  5  U.S.C.  and  sec.  10(d) 
of  Pub.  L.  92-463,  this  portion  of  the 
meeting  will  be  closed  to  the  public  for 
the  review,  discussion,  and  evaluation 
of  grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


On  May  14,  from  9  a.m.  to  5  p.m..  the 
meeting  will  be  held  at  the  National 
Institutes  of  Health.  Building  31, 
■  Conference  Room  10,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892.  This 
portion  of  the  meeting  will  be  open  to 
the  public  for  announcements  and 
reports  of  administrative,  legislative, 
and  program  developments  in  the  drug 
abuse  field.  Attendance  by  the  public 
will  be  limited  to  space  available. 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Ms.  Camilla  L.  Holland, 
NIDA  Committee  Management  Officer, 
National  Institutes  of  Health,  Parklawn 
Building,  Room  10-42.  5600  Fishers 
Lane.  Rockville,  Maryland  20857  (301/ 
443-2755). 

Substantive  program  information  may 
be  obtained  from  Dr.  Teresa  Levitin. 
Room  10-42.  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  (301/443-2755). 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  above 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277.  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards;  93.278,  Drug 
Abuse  National  Research  Service  Awards  few 
Research  Training;  93.279,  Drug  Abuse 
Research  Programs) 

Dated:  March  31, 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-8584  Filed  4-3-97;  8:45  am] 
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National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amened  (5  U.S.C.  Appendix  2).  notice  is 
hereby  given  of  the  following  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  Special  Emphasis 
Panel  meetings: 

Name  of  SEP:  Training  Program  in 
Endocrine  and  Metabolic  Research. 

Dbte.  April  15, 1997. 

Time:  10:30  AM. 

I^ace:  Room  6as-37E,  Natcher  Building, 
NIH,  (Telephone  Conference  Call). 

Contact  Person:  Francisco  O.  Calvo.  Ph.D., 
Chief.  Special  Emphasis  Panel  Section, 
Review  Branch,  DEA,  NIDDK.  Natcher 
Building,  Room  6as-37E,  National  Institutes 
of  Health.  Bethesda.  Maryland  20892-6600, 
Phone:  (301)  594-8897. 
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Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  SEP:  Obesity/Nutrition  Research 
Canters. 

Date:  April  24. 1997. 

Time:  4:30  p.m. 

Pfoce:  Room  6as-25F,  Natcher  Building, 
NIH,  (Telephone  Conference  Call). 

Contact  Person:  Lakshmanan  Sankaran, 
Ph.D.,  Scientific  Review  Administrator, 
Natcher  Building,  Room  6as-25F,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892-6600.  Phone:  (301)  594-7799. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  propmty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-649,  Diabetes,  Endocrine 
and  Metabolic  Diseases:  Digestive  Diseases 
and  Nutrition:  and  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health) 

Dated:  March  31. 1997. 
LaVarae  Y.  Slri^fidd. 
Committee  Management  Officer,  NIH. 
(PR  Doc.  97-8585  Filed  4-3-97;  8:45  am] 
MJJNO  COM  414*-*t-« 


National  Institute  of  Oeneral  Medical 
SdencM;  Notica  of  Meeting  of  the 
National  Advisory  Qaneral  Medical 
Sciences  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council.  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  on  May  15-16. 
1997,  Natcher  Building  45.  Conference  . 
Rooms  El  and  E2.  Bethesda.  Maryland. 

This  meeting  will  be  open  to  the 
public  from  11  a.m.  to  6  p.m.  on  May 
15,  for  the  discussion  of  program 
policies  and  issues,  opening  remarks, 
report  of  the  Director.  NIGMS,  and  other 
business  of  Council.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  5S2b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L 
92—463,  the  meeting  will  be  closed  to 
the  public  on  May  15,  from  8:30  a.m.  to 
11:00  a.m..  and  also  closed  on  May  16, 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  Applications  and  the 


discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  materials,  and 
personal  information  concerning 
individtials  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer.  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health.  Natcher  Building, 
Room  3AS-43H.  Bethesda.  Maryland 
20892,  telephone:  301-496-7301,  FAX 
301-402-0224,  will  provide  a  siunmary 
of  the  meeting,  and  a  roster  of  Council 
members.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Dieffenbach  in  advance  of 
the  meeting.  Dr.  W.  Sue  Shafer. 
Executive  Secretary.  NAGMS  Council, 
National  Institutes  of  Health,  Natcher 
Building,  Room  2AN-32C,.Bethesda, 
Maryland  20892,  telephone:  301-594- 
4499  will  provide  substantive  program 
information  upon -request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences;  93.859. 
Pharmacological  Sciences;  93.862,  Genetics 
Research:  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  jMARC]:  and 
93.375.  Minority  Biomedical  Research 
Support  [MBRSJ:  Special  Programs,  93.960) 

Dated:  March  31. 1997. 
LaVefiM  Y.  Stringfield, 
Committee  Ktonagement  Officer.  NIH. 
(FR  Doc.  97-8589  Filed  4-3-97;  8:45  am] 
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report  from  the  Director  of  the  National 
Center  for  Health  Statistics.  Attetidance 
by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  lOtd)  of  Pub.  L. 
92—463,  the  meeting  of  the  Council  will 
be  closed  to  the  public  on  Thursday, 
May  22,  from  3:00  p.m.  to  recess  for  the 
review,  discussion  and  evaluation  of 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  June  McCann.  Committee 
Management  Officer  for  the  National 
Institute  on  Aging,  National  Institutes  of 
Health,  Gateway  Building,  7201 
Wisconsin  Avenue.  Suite  2C218. 
Bethesda.  Maryland  20892  (301/496- 
9322).  will  provide  a  siunmary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  McCann  at  (301)  496-9322, 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health) 

Dated:  March  31.  1997. 
LaVenw  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-8590  Filed  4-3-97;  8:45  am] 
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National  Institutes  of  Health  (NIH) 

National  Institute  on  Aging;  Notice  of 
Meeting  of  the  National  Advisory 
Council  on  Aging 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  on  Aging. 
National  Institute  on  Aging.  Thursday. 
May  22,  and  Friday,  May  23, 1997.  to  be 
held  at  the  National  Institutes  of  Health, 
Building  31.  Conference  Room  6, 
Bethesda.  Maryland.  This  meeting  will 
be  open  to  the  public  on  Thursday,  May 
22.  from  10:30  a.m.  to  3:00  p.m.  for  a 
status  report  by  the  Director,  comments 
from  Public  Interest  Groups,  and  a 
report  from  the  Office  of  Research  and 
Women's  Health. 

The  meeting  will  be  open  again  on 
Friday.  May  23,  from  8:30  a.m.  until 
ad)oumment  for  a  report  on  the  NNA 
Program  Review,  a  report  on  the  Coimcil 
Task  Force  on  Minority  Aging  and  a 


National  Library  of  Medicine,  Notice  of 
Meeting  of  the  Board  of  Scientific 
Counselors 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Library  of  Medicine,  on  May  15  and 
May  16, 1997,  in  the  Board  Room  of  the 
National  Library  of  Medicine.  Building 
38,  8600  Rockville  Pike,  Bethesda, 
Maryland. 

The  meeting  will  be  open  to  the 
public  &t>m  9:00  a.m.  to  1:00  p.m.  and 
from  2:00  p.m.  to  5:00  p.m.  on  May  15 
and  from  9:00  a.m.  to  approximately  12 
noon  on  May  16  for  the  review  of 
research  and  development  programs  and 
preparation  of  reports  of  the  Lister  Hill 
National  Center  for  Biomedical 
Communications.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 


language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Jackie  Ehiley  at  (301)  496- 
4441  in  advance  of  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5,  U.S.C, 
and  sec.  10(d)  of  Pub.  L.  92-463,  the 
meeting  will  be  closed  to  the  public  on 
May  15,  bom  approximately  1:00  p.m. 
to  2:00  p.m.  for  the  consideration  of 
personnel  qualifications  and 
performance  of  individual  investigators 
and  similar  items,  the  disclosure  of  , 
which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

The  Executive  Secretary.  Dr.  Harold 
M.  Schoolman,  Acting  Director,  Lister 
Hill  National  Center  for  Biomedical 
Communications,  National  Library  of 
Medicine,  8600  Rockville  Pike, 
Bethesda,  Maryland  20894,  telephone 
(301)  496-4441,  will  furnish  summaries 
of  the  meeting,  rosters  of  committee 
members,  and  substantive  program 
information. 

Dated:  March  31. 1997. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  97^588  Filed  4-3-97;  B:45  am] 
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Division  Of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose /Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  4.  1997. 

rime;  1:00  p.m. 

Place:  NIH,  Rockledge  2.  Room  4150. 
Telephone  Conference. 

Contact  Person:  Dr.  Marcia  Lit>wack. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4150.  Bethesda, 
Maryland  20892.  (301)  435-1719. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  10. 1997. 

Time:  1:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4148, 
Telephone  Conference. 

Contact  Person:  Dr.  Philip  Perldns. 
Scientific  Review  Adnainistrator.  6701 
Rockledge  Drive,  Room  4148.  Bethesda. 
Maryland  20892.  (301)  435-1718. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  16. 1997. 


Time:\Mip.m. 

Place:  NIH.  Rockledge  2,  Room  4214. 
Telephone  Conference. 

Cbntacf  Person:  Dr.  Dan  McDonald. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4214,  Bethesda, 
Maryland  20892.  (301)  435-1215. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  18. 1997. 

Time:  1:00  p.m. 

pyoce:  NIH,  Rockledge  2.  Room  4138. 
Telephone  Conference. 

Contact  Person:  Dr.  Anthony  Chimg, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4138.  Bethesda. 
Maryland  20892.  (301)  435-1213. 

Name  of  SEP:  Clinical  Sciences. 

Dote:April23, 1997. 

Time:  1:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  4104, 
Telephone  Conference. 

Contact  Person:  Dr.  Priscilla  Chen, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4104,  Bethesda. 
Maryland  20892,  (301)  435-1787. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  April  24, 1997. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4180, 
Telephone  Conference. 

Contact  Person:  Dr.  Tim  Henry,  Scientific 
Review  Administrator,  6701  Rockledge  Ehive, 
Room  4180.  Bethesda.  Maryland  20892.  (301) 
435-1147. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  28, 1997. 

Time;  1:00  p.m. 

Place:  NIH,  Rockledge  2.  Room  6178. 
Telephone  Conference. 

Contact  Person:  Dr.  Nancy  Pearson. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  6178.  Bethesda. 
Maryland  20892.  (301)  435-1047. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  30, 1997. 

Time:  2:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  6178. 
Telephone  Conference. 

Contact  Person:  Dr.  Nancy  Pearson, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  6178.  Bethesda, 
Maryland  20892,  (301)  435-1047. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  30. 1997. 

Time;  1:00  p.m. 
-     Place:  NIH.  Rockledge  2 ,  Room  4106. 
Telephone  Conference. 

Contact  Person;  Ms.  Josephine  Pelham. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4106.  Bethesda. 
Maryland  20892.  (301)  435-1786. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  May  5, 1997. 

Time:  \:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4150. 
Telephone  Confierence. 

Contact  Person;  Dr.  Marcia  Litwack, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4150.  Bethesda. 
Maryland  20892.  (301)  435-1719. 


Purpose/ Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  April  18. 1997. 

Time;  1:00  p.m. 

Place:  NIH,  Rockledge  2.  Room  4200. 
Telephone  Conference. 

Contact  Person:  Dr.  Gilbert  Meier. 
Scientific  Review  Administrator,  6701 
Roddedge  Drive,  Room  4200.  Bethesda. 
Maryland  20892.  (301)  435-1219. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892. 93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  March  31. 1997. 
LaVeroe  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  97-8587  Filed  4-3-97;  8:45  am) 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies,  and  L^tx>ratories  That  Have 
Withdrawn  From  the  Program 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Hiunan  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FH  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  imtil  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  bom 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
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be  identified  as  such  at  the  end  of  the 
ciurent  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website:  http:/ 
/www  Jiealth .  org 

FOR  FURTHER  MFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs.  Room 
13A-54,  5600  Fishers  Lane.  Rockville. 
Maryland  20857;  Tel.:  (301)  443-6014. 

SUPPlfMCNTARY  MFORMATKM: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  bom  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories.  Inc.,  624 
Grassmere  Park  Rd.,  Suite  21, 
Nashville,  TN  37211,  615-331-5300 

Alabama  Reference  Laboratories,  Inc., 
543  South  Hull  St..  Montgomery,  AL 
36103.  800-541-4931/334-263-5745 

American  Medical  Laboratories,  Inc. 
14225  Newbrook  Dr.,  Chantilly.  VA 
22021.  703-802-6900 

Associated  Pathologists  Laboratories. 
Inc..  4230  South  Bumham  Ave.,  Suite 
250,  Las  Vegas,  NV  89119-5412,  702- 
733-7866/800-^33-2750 

Associated  Regional  and  University 
Pathologists,  toe.  (ARUP).  500  Chipeta 
Way,  Salt  Lake  Qty,  UT  84108, 801- 
583-2787/800-242-2787 

Baptist  Medical  Center — Toxicology 
Laboratory,  9601 1-630,  Exit  7,  Little 
Rock.  AR  72205-7299.  501-202-2783 
(formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 


Bayshore  Clinical  Laboratory,  4555  W. 
Schroeder  Dr.,  Brown  Deer,  WI  53223, 
414-355-4444/800-877-7016 

Cedars  Medical  Center.  Department  of 
Pathology.  1400  Northwest  12th  Ave.. 
Miami,  FL  33136.  305-325-5784 

Centinela  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  Sepulveda  Blvd., 
Los  Angeles,  CA  90045.  310-215- 
6020 

Clinical  Reference  Lab.  8433  Quivira 
Rd..  Lenexa.  KS  66215-2802,  800- 
445-6917 

CompuChem  Laboratories,  Inc.,  1904 
Alexander  Drive,  Research  Triangle 
Park,  NC  27709,  919-549-8263/800- 
833-3984  (Formerly:  CompuChem 
Laboratories,  toe.  A  Subsidiary  of 
Roche  Biomedical  Laboratory.  Pux:he 
CompuChem  Laboratories,  toe.  A 
Member  of  the  Roche  Group) 

Cox  Health  Systems.  Department  of 
Toxicology,  1423  North  Jefferson 
Ave..  Springfield,  MO  65802.  800- 
876-3652/417-269-3093  (formerly: 
Cox  Medical  Centers) 

Dept.  of  the  Navy.  Navy  Drug  Screening 
Latx)ratory.  Great  Lakes,  IL,  P.O.  Box 
88-6819,  Great  Lakes,  IL  60088-6819, 
847-688-2045/847-688-41 71 

Diagnostic  Services  toe,  dba  DSI,  4048 
Evans  Ave.,  Suite  301,  Fort  Myers,  FL 
33901,  941^18-1700/800-735-5416 

Doctors  Laboratory,  toe,  P.O.  Box  2658, 
2906  JuUa  Dr.,  Valdosta.  GA  31604. 
912-244-4468 

DrugProof,  Division  of  Dynacare/ 
Laboratory  of  Pathology,  LLC,  1229 
Madison  St..  Suite  500,  Nordstrom 
Medical  Tower,  Seattle,  WA  98104, 
800-898-0180/206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  toe,  DrugProof.  Division  of 
Laboratory  of  Pathology  of  Seattle, 
toe) 

DrugScan,  toe,  P.O.  Box  2969. 1119 
Meams  Rd.,  Warminster,  PA  18974. 
215-674-9310 

ElSohly  Laboratories,  toe,  5  todustrial 
Park  Dr.,  Oxford,  MS  38655,  601-236- 
2609 

General  Medical  Laboratories.  36  South 
Brooks  St.,  Madison.  WI  53715.  608- 
267-6267 

Harrison  Laboratories,  toe,  9930  W. 
Highway  80.  Midland,  TX  79706, 
800-725-3784/915-563-3300 
(formerly:  Harrison  &  Associates 
Forensic  Laboratories) 

Jewish  Hospital  of  Cincinnati,  toe,  3200 
Burnet  Ave.,  Cincinnati.  OH  45229. 
513-569-2051 

LabOne,  toe,  8915  Lenexa  Dr.,  Overland 
Park,  Kansas  66214,  913-888-3927/ 
800-728-4064  (formerly:  Center  for 
Laboratory  Services,  a  Division  of 
LabOne,  toe) 

Laboratory  Corporation  of  America.  888 
Willow  St..  Reno.  NV  89502.  702- 


334-3400  (formerly:  Sierra  Nevada 

Laboratories,  Inc.) 
Laboratory  Corporation  of  America 

Holdings,  69  First  Ave.,  Raritan,  NJ 

08869,  800-437-4986  (Formeriy: 

Roche  Biomedical  Laboratories,  toe) 
Laboratory  Specialists,  toe,  113  Jarrell 

Dr.,  Belle  Chasse.  LA  70037,  504- 

392-7961 
Marshfield  Laboratories,  Forensic 

Toxicology  Laboratory.  1000  North 

Oak  Ave..  Marshfield,  WI  54449,  715- 

389-3734/800-331-3734 
MedExpress/National  Laboratory 

Center,  4022  Willow  Lake  Blvd.. 

Memphis,  TN  38118.  901-795-1515/ 

800-526-6339 
Medical  College  Hospitals  Toxicology 

Laboratory.  Department  of  Pathology, 

3000  Arlington  Ave..  Toledo,  OH 

43614, 419-381-5213 
Medlab  Clinical  Testing,  toe,  212 

Cherry  Lane,  New  Castle.  DE  19720. 

302-655-5227 
MedTox  Laboratories,  toe,  402  W. 

County  Rd.  D,  St.  Paul,  MN  55112, 

800-83  2-3244/61 2-636-7466 
Methodist  Hospital  of  todiana,  toe. 

Department  of  Pathology  and 

Laboratory  Medicine,  1701  N.  Senate 

Blvd.,  todianapolis,  IN  46202,  317- 

929-3587 
Methodist  Medical  Center  Toxicology 

Laboratory,  221  N.E.  Glen  Oak  Ave.. 

Peoria,  IL  61636,  800-752-1835/309- 

671-5199 
MetroLab-Legacy  Laboratory  Services, 

235  N.  Graham  St.,  Portland,  OR 

97227. 503-413-4512.  800-237-7808 

(x4512) 
Minneapolis  Veterans  Affairs  Medical 

Center.  Forensic  Toxicology 

Laboratory,  1  Veterans  Drive, 

Minneapolis,  Minnesota  55417,  612- 

725-2088 
National  Toxicology  Laboratories,  toe, 

1100  California  Ave.,  Bakersfield,  CA 

93304, 805-322-4250 
Northwest  Toxicology,  toe,  1141  E. 

3900  South,  Salt  Lake  City,  UT  84124, 

800-322-3361 
Oregon  Medical  Laboratories,  P.O.  Box 

972,  722  East  11th  Ave..  Eugene.  OR 

97440-0972, 541-687-2134 
Pathology  Associates  Medical 

Laboratories,  East  11604  todiana, 

Spokane,  WA  99206,  509-926-2400/ 

800-541-7891 
PharinChem  Laboratories,  Inc.,  1505-A 

O'Brien  Dr.,  Menlo  Park,  CA  94025. 

415-328-6200/800-446-5177 
PharmChem  Laboratories,  toe,  Texas 
.  Division,  7606  Pebble  Dr.,  Fort  Worth. 

TX  76118.  817-595-0294  (formerly: 

Harris  Medical  Laboratory) 
Physicians  Reference  Laboratory,  7800 

West  110th  St.,  Overland  Park,  KS 

66210.  913-338-4070/800-821-3627 
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Poisonlab.  toe,  7272  Clairemont  Mesa 
Blvd.,  San  Diego,  CA  92111,  619-279- 
2600/800-882-7272 

Premier  Analytical  Laboratories.  15201 
1^10  East.  Suite  125.  Channelview.  TX 
77530,  713-457-3784/800-888-4063 
(formerly:  Drug  Labs  of  Texas) 

Presbyterian  Laboratory  Services,  1851 
East  Third  Street.  Charlotte.  NC 
28204,  800-^73-6640 

Quest  Diagnostics  tocorporated,  4770 
Regent  Blvd.,  Irvmg,  TX  75063,  800- 
526-0947/972-916-3376  (formerly: 
Damon  CUnical  Laboratories,  Damon/ 
MetPath.  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated.  875 
Greentiee  Rd..  4  Parkway  Ctr., 
Pittsburgh.  PA  15220-3610.  800-574- 
2474/412-920-7733  (formerly:  Med- 
Chek  Laboratories,  toe.  Med-Chek/ 
Damon.  MetPath  Laboratories. 
CORNING  CUnical  Laboratories) 

Quest  Diagnostics  tocorporated.  4444 
Giddmgs  Road,  Auburn  Hills,  MI 
48326, 810-373-0120  (formerly: 
HealthCare/Preferred  Laboratories, 
HealthCare/MetPath,  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  tocorporated.  1355 
Mittel  Blvd..  Wood  Dale.  IL  60191, 
630-595-3888  (formerly:  MetPath, 
toe.  CORNING  MetPath  Clinical 
Laboratories.  CORNING  Clinical 
Laboratories  Inc.) 

Quest  Diagnostics  Incorporated.  2320 
Schuetz  Rd..  St.  Louis.  MO  63146. 
800-288-7293/314-991-1311 
(formerly:  Metropolitan  Reference 
Laboratories,  toe,  CORNING  Clinical 
Laboratories,  South  Central  Division) 

Quest  Diagnostics  tocorporated.  One 
Malcolm  Ave.,  Teterboro,  NJ  07608, 
201-393-5590  (formeriy:  MetPath. 
toe.  CORNING  MetPath  Clinical 
Laboratories,  CORNING  Clinical 
Laboratory) 

Quest  Diagnostics  tocorporated. 
National  Center  for  Forensic  Science. 
1901  Sulphur  Sprtog  Rd..  Baltimore, 
MB  21227.  410-536-1485  (formerly: 
Maryland  Medical  Laboratory,  toe, 
National  Center  for  Forensic  Science, 
CORNING  National  Center  for 
Forensic  Science) 

Quest  Diagnostics  tocorporated.  7470 
Mission  Valley  Rd.,  San  Diego,  CA 
92108-4406,  800-446-4728/619-686- 
3200  (formerly:  Nichols  Institute, 
Nichols  tostitute  Substance  Abuse 
Testmg  (NISAT).  CORNING  Nichols 
tostitute.  CORNING  Clinical 
Laboratories) 

Scientific  Testmg  Laboratories.  Inc.,  463 
Southkke  Blvd.,  Richmond.  VA 
23236304-378-9130 

Scott  k  White  Drug  Testmg  Laboratory. 
600  S.  25th  St.,  Temple.  TX  76504, 
800-749-3788 


S.E.D.  Medical  Laboratories,  500  Walter 
NE.  Suite  500.  Albuquerque.  NM 
87102.  505-727-8800/800-999-LABS 

SmithKUne  Beecham  Clinical 
Laboratories,  7600  Tyrone  Ave.,  Van 
Nuys,  CA  91405.  818-989-2520/800- 
877-2520 

SmithKUne  Beecham  CUnical 
Laboratories,  801  East  Dixie  Ave., 
Leesburg,  FL  34748,  352-787-9006, 
(formerly:  Doctors  &  Physicians 
Laboratory) 

SmithKUne  Beecham  Clinical 
Laboratories,  3175  Presidential  Dr.. 
Atlanta.  GA  30340,  770-452-1590 
(formerly:  SmithKUne  Bio-Sdence 
Laboratories) 

SmithKUne  Beecham  Clininal 
Laboratories,  506  E.  State  Pkwy., 
Schaimiburg,  IL  60173.  847-447- 
4379/800-447-4379  (formerly: 
totemational  Toxicology  Laboratories) 

SmithKUne  Beecham  Clinical 
Laboratories.  400  Egypt  Rd., 
Norristown.  PA  19403,  800-523- 
0289/610-631-4600  (formerly: 
SmithKUne  Bio-Sdence  Laboratories) 

SmithKUne  Beecham  CUnical 
Laboratories,  8000  Sovereign  Row, 
Dallas,  TX  75247.  214-638-1301 
(formerly:  SmithKUne  Bio-Sdence 
Laboratories) 

South  Bend  Medical  Foimdation,  toe. 
530  N.  Lafayette  Blvd..  South  Bend. 
IN  46601.  219-234-4176 

Southwest  Laboratories.  2727  W. 
BaseUne  Rd..  Suite  6.  Tempe.  AZ 
85283. 602-438-8507 

St.  Anthony  Hospital  (Toxicology 
Laboratory).  P.O.  Box  205. 1000  N. 
Lee  St.,  Oklahoma  Qty,  OK  73102, 
405-272-7052 

Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  2703  Clark  Lane. 
Suite  B.  Lower  Level.  Columbia.  MO 
65202.  573-882-1273 

Toxicology  Testmg  Service,  toe.  5426 
N.W.  79th  Ave..  Miami.  FL  33166. 
305-593-2260 

TOXWORX  Uboratories.  toe,  6160 
Variel  Ave..  Woodland  HiUs,  CA 
91367,  818-226-4373  /  800-966- 
2211,  (formerly:  Laboratory 
SpedaUsts,  toe;  Abused  Drug 
Laboratories;  MedTox  Bio- Analytical, 
a  Division  of  MedTox  Laboratories, 
toe) 

UNILAB.  18408  Oxnard  St..  Tarrana. 
CA  91356,  800-492-0800  /  818-996- 
7300  (formeriy:  MetWest-BPL 
Toxicology  Laboratory) 

UTMB  Pathology-Toxicology 
Laboratory,  University  of  Texas 
Medical  Branch,  Clinical  Chemistry 
Division.  301  University  Boulevard. 
Room  5.158,  Old  John  Sealy. 
Galveston,  Texas  77555-0551,  409- 
772-3197. 


The  following  laboratory  withdrew 
from  the  National  Latwratory 
Certification  Program  on  Much  3, 1997: 
Puckett  Laboratory,  4200  Mamie  St. 
Hattiesburgh.  MS  39402. 

llie  Standards  Coundl  of  Canada 
(SCC)  Laboratory  Accreditation  Program 
for  Substances  Abuse  (LAPSA)  has  been 
given  deemed  status  by  the  Department 
of  Transportation.  The  SCC  has 
accredited  the  foUowmg  Canadian 
laboratory  for  the  conduct  of  forensic 
urine  drug  testing  required  by 
Ekepartment  of  Transportation 
regulations:  NOVAMANN  (Ontario) 
toe,  5540  McAdam  Rd..  Mississauga, 
ON.  Canada  L4Z  IPI,  905-890-2555. 
mdiard  KopamU, 

Executive  Officer.  Subsance  Abuse  and 
Mental  Health  Senrices  Administration. 
[FR  Doc.  97-8311  Filed  4-3-07;  8:45  am] 

HLUNQ  coot  41M-aO-P 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Doctot  No.  FR-42OO-N-40] 

Notice  of  Proposed  Informatton 
Colioction  for  Putillc  ComnMnt 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

SUMMARY;  Hie  proposed  information 
coUection  requirement  described  below 
wiU  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
ReducUon  Act  The  Department  is 
soUdting  pubUc  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  June  3, 1997. 
ADDRESSES:  toterested  persons  are 
tovited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  OfGcer,  Shelia  E,  Jones, 
Department  of  Housing  and  Urban 
Development.  451— 7th  Street,  SW, 
Room  7230,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tony  Johnston.  Deputy  Director. 
Financial  Management  Division.  Office 
of  Block  Grant  Assistance,  Room  7180, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW. 
Washington,  DC  20410.  telephone  (202) 
708-1871.  Hearing-  or  speech-impaired 
mdividuals  may  access  this  number  via 
TTY  by  calling  the  Federal  Information 
Relay  Service  at  1-800-877-8399.  Fax 
mquiries  may  be  sent  to  Mr.  Johnston  at 
(202)  708-1798.  (Other  than  the  "800" 
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number,  these  telephone  numbers  are 
not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  0MB  for 
review,  as  required  by  tt)e  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proppsed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utiUty,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Loan  Guarantee 
Recovery  Fund. 

0MB  Control  Number,  if  applicable: 
2506-0159. 

Description  of  the  need  for  the 
information  and  proposed  use:  To 
appropriately  determine  whether 
entities  that  submit  applications  for 
assistance  under  the  Loan  Guarantee 
Recovery  Fund  (Section  4  of  the  Church 
Arson  Prevention  Act  of  1996)  are 
eligible  applicants  and  submit 
applications  otherwise  in  compliance 
with  the  regulations,  certain  information 
is  required.  Among  other  necessary 
criteria,  HUD  must  determine  whether: 
(1)  The  financial  institution  is  eligible  as 
defined  at  24  CFR  Section  573.2  of  the 
regulations;  (2)  the  borrower  is  eligible 
as  defined  imder  24  CFR  Section  573.2; 

(3)  the  loan  will  assist  in  addressing 
damage  or  destruction  caused  by  acts  of 
arson  or  terrorism;  (4)  the  activities 
which  will  be  assisted  by  the  guaranteed 
loans  are  eligible  activities  under 
§573.3;  (5)  the  financial  institution 
utilizes  sufficient  underwriting 
standards;  and  (6)  the  assisted  activities 
will  comply  with  all  applicable 
environmental  laws  and  requirements. 

Agency  form  numbers,  if  applicable: 
N/A. 

Members  of  affected  public:  Financial 
institutions  such  as  banks,  trust 
companies,  savings  and  loan 
associations,  credit  unions,  mortgage 
companies,  or  other  issuers  regulated  by 


the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  Thrifl 
Supervision,  the  Credit  Union 
Administration,  or  the  U.S.  Comptroller 
of  the  Currency,  Certain  not-for-profit 
organizations  affected  by  acts  of  arson  or 
terrorism. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  A  total  of  300 
respondents  are  expected  and  the  total 
estimated  burden  hoius  is  12,240. 

Status  of  the  proposed  information 
collection:  The  Department  does  not 
have  a  critical  mass  of  respondents  to 
serve  as  a  source  of  information  from 
which  conclusions  can  be  drawn  with 
respect  to  the  accuracy  of  its  current 
estimates. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  Chapter  35. 
as  amended. 

Dated:  April  1, 1997. 
Jaoquie  Lawing, 

General  Deputy  Assistant  Secretary. 
[PR  Doc.  97-«632  Filed  4-3-97;  8:45  am] 

BRUNO  COOC  4210-a»-M 

[Docket  No.  FR-4175-N-02] 

Submission  for  0MB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  May  5. 
1997. 

AOORESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  bom  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 


submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  me  following 
information:  (1)  The  tiUe  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the  * 

information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C  35,  as 
amended. 

Dated:  March  31, 1997. 

David  S.  Cricty, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  HOPE  VI  Program 
Application  Requirements  (FR-4175). 

Office:  Public  and  Indian  Housing. 

OMB  Approval  Number:  2577-0208. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
purpose  of  the  HOPE  VI  Program  is  to 
enable  the  demolition  of  obsolete  public 
housing  developments  or  portions 
thereof,  the  revitalization  (where 
appropriate)  of  sites  (including 
remaining  public  housing  units)  on 
which  such  developments  are  located, 
replacement  of  housing  for  low-income 
families,  and  tenant-based  assistance  for 
the  purpose  of  providing  the 
replacement  housing,  and  assisting 
tenants  displaced  by  the  demolition. 
The  information  collection  application 
requirements  submitted  will  be 
evaluated  on  the  extent  to  which  the 
proposal  will  lessen  concentration  of 
low-income  residents,  the  quality  of 
proposed  self-sufficiency  programs  and 
management  policies,  the  extent  of 
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participation  by  the  community  and 
development  partners,  and  the  overall 
program  quality. 


Form  Number:  HUD-52825-A,  HUD- 
2880,  SF-424.  and  SF-LLL. 

Respondents:  State.  Local,  or  Tribal 
Government. 


Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


h4unt)er  of  re- 
spondents 

Frequency  of 
response 

X 

Hours  per 
response 

Burden 
hours 

Application 

Resident  Consuttation  

200 
„ 200 

1 
1 

40 

4 

8,000 
800 

Tofa7  Estimated  Burden  Hours:  8,800. 

Status:  Reinstatement,  with  changes. 

Contact:  Adrianne  Todman-Wesby, 
(202)  401-8812  x4178;  Joseph  F.  Lackey, 
Jr.,  OMB,  (202)  395-7316. 

Dated:  March  31, 1997. 

[PR  Doc.  97-8633  Filed  4-3-97;  8:45  am] 

MLLMO  CODE  4210-01-M 

[Docket  No.  FR-4124-N-32] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identffies 
imutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  April  4, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256. 
451  Seventh  Street  SW.,  Washington. 
DC  20410;  telephone  (202)  708-1226; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565.  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  TiUe  V  information  line 
at  1-800-927-7588. 
SUPPt.EMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  versus  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.).  HUD  publishes  a  Notice,  on  a 
weekly  basis,  identifying  unutilized, 
underutilized,  excess  and  surplus 
Federal  buildings  and  real  property  that 
HUD  has  reviewed  for  suitability  for  use 
to  assist  the  homeless.  Today's  Notice  is 
for  the  purpose  of  aimouncing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  March  27, 1997. 
f  acquie  M.  Lawing. 
General  Deputy  Assistant  Secretary. 
[PR  Doc.  97-«211  Piled  4-3-97;  8:45  am] 

WLLMO  COOK  4210-W- 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-300-1 990-00] 

Intent  to  Prepare  an  Environmental 
Impact  Statement  for  the  Revision  of 
the  Surface  Management 
Regulations— 43  CFR  3809  for 
Operations  Under  the  Mining  Law  of 
1872,  as  Amended 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  and  scoping. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  revision  of  its 
regulations  governing  mining  operations 
under  the  general  mining  laws.  BLM 
invites  comments  and  suggestions  on 
the  scope  of  the  rulemaking  and 
analysis.  SpeciBcally,  BLM  encourages 
the  public  to  submit  possible  alternate 
language  for  the  current  definition  of 
"imnecessary  or  imdue  degradation" 
and  for  current  operational  and 
reclamation  requirements.  We  also  ask 
that  those  who  want  to  receive 
additional  information  send  in  a  request 
to  be  placed  on  BLM's  mailing  list. 
DATES:  In  order  to  be  considered  for 
preparation  of  the  draft  EIS,  scoping 
comments  are  most  useful  if  received  on 
or  before  June  3, 1997.  See  the 
SUPPI.EMENTARY  INFORMATION  section  for 
the  dates  of  scoping  meetings. 
AOORESSES:  Mail  or  hand-deliver 
writien  comments  and  requests  to  be 
put  on  the  mailing  list  to  Paul  McNutt, 
3809/EIS  Team  Leader,  Bureau  of  Land 
Management,  Nevada  State  Office,  850 
Harvard  Way,  Reno,  NV  89502-2055. 
See  the  SUPPI.EMENTARY  INFORMATION 
section  lot  the  electronic  access  and 
filing  address  and  for  the  locations  of 
scoping  meetings.  Comments  will  be 
available  for  public  review  at  the 
Harvard  Way  address  from  7:45  a.m.  to 
4:15  p.m.  Pacific  time,  Monday  through 
Friday,  excluding  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
McNutt.  (702)  785-6604  or  via  e-mail: 
pmcnutt@nv.blm.gov.  An  alternate 
contact  is  Scott  Haight,  (406)  538-7461 


or  via  e-mail: 

shaight@mtl353.ldo.mt.blm.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
may  call  the  Federal  Information  Relay 
Service  at  1-800-877-8339  between 
8:00  a.m.  and  8:00  p.m.  Eastern  time. 
Monday  through  Friday,  excluding 
Federal  holidays. 

SUPPLEKKNTARY  INFORMATION: 

L  Public  Comment  Proceduraa 

n.  Background  and  Description  of 
Information  Solicited 

L  Public  Comment  Procedures 

Your  written  comments  should  be 
specific;  be  confined  to  issues  outlined 
in  this  notice;  explain  the  reason  for  any 
recommended  change;  and  where 
possible,  reference  the  specific  section 
or  paragraph  of  the  current  regulations 
which  you  are  addressing.  BLM 
appreciates  any  and  all  comments,  but 
those  most  useful  and  likely  to 
influence  decisions  on  the  content  of 
the  EIS  are  those  that  either  are 
supported  by  quantitative  information 
or  studies  or  include  citations  to  and 
analyses  of  the  applicable  laws  and 
regulations.  BLM  is  particularly 
interested  in  receiving  specific  alternate 
language  for  existing  regulations.  Except 
for  comments  provided  in  electronic 
format,  commenters  should  submit  two 
copies  of  their  written  comments,  where 
practicable.  Comments  received  after 
the  time  indicated  under  the  DATES 
section  or  at  locations  other  than  that 
listed  in  the  AOORESSES  section  will  not 
necessarily  be  considered  or  included  in 
the  administrative  record. 

Electronic  Access  and  Filing  Address 

Commenters  may  transmit  comments 
electronically  via  the  Internet  to: 
3809EIS@wo.bhn.gov.  Please  submit 
comments  as  an  ASCII  file  and  avoid  the 
use  of  special  characters  or  encryption. 
Please  include  your  name  and  address 
in  your  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  yoiu-  Internet  message, 
contact  Mr.  McNutt  direcUy  at  (702) 
785-6604. 
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Meetings 

BLM  will  conduct  scoping  meetings 
on  the  following  dates  at  the  specified 
locations: 
May  13 — Cavanaugh's  Inn  at  the  Park, 

303  N.  River  Drive.  Spokane.  WA 
May  13 — Colorado  Room,  Holiday  Inn, 

14707  W.  Colfax  Ave.,  Golden,  CO 
May  15 — ^Pioneer  Room,  Carleson 

Center,  2010  Second  Ave..  Fairbanks, 

AK 
May  15— Paric  Suite,  Best  Western 

Executive  Park  Hotel.  1100  North 

Central,  Phoenix,  AZ 
May  20 — Silver  Legacy.  407  N.  Virginia 

Street,  Reno,  NV 
May  22 — Pan  American  Room,  Capitol 

Hilton.  16th  and  K  Streets,  NW, 

Washington.  DC 
May  28— Colonial  Inn,  2301  Colonial 

Way,  Helena,  MT 

BLM  will  conduct  separate  afternoon 
and  evening  meetings  at  each  location, 
except  for  the  Washington,  DC  location 
where  we  will  hold  only  an  afternoon 
meeting  beginning  at  1:00  p.m.  BLM 
will  hold  the  afternoon  meetings  from 
1:30  p.m.  to  3:30  p.m.  local  time  and  the 
evening  meetings  from  7:00  p.m.  to  9:00 
p.m.  local  time  at  each  location.  In 
Helena,  the  afternoon  meeting  will 
begin  at  2:00  p.m.;  in  Fairbanks,  the 
afternoon  meeting  will  begin  at  3:00 
p.m. 

The  meeting  sites  for  the  public 
scoping  meeting  are  accessible  to 
individuals  with  disabiUties.  An 
individual  with  a  disability  who  needs 
an  accommodation  to  participate  in  the 
meeting  (e.g.,  interpreting  service, 
assistive  Ustening  device,  or  materials  in 
alternative  format)  should  notify  the 
contact  person  listed  in  this  notice  at 
least  two  weeks  before  the  scheduled 
meeting  date.  Although  BLM  will 
attempt  to  meet  a  request  received  after 
this  date,  the  requested  accommodation 
may  not  be  available. 

n.  Background  and  Discussion  of 
Infonnation  Solicited 

In  a  memorandimi  dated  January  6, 
1997,  the  Secretary  of  the  Interior 
directed  BLM  to  revise  and  update  its 
Surface  Management  regulations  (43 
CFR  part  3809)  for  operations  under  the 
Mining  Law  of  1872,  as  amended  (30 
U.S.C  22  et  seq.].  This  is  a  resumption 
of  a  rules  revision  effort  that 
commenced  in  1991,  but  was  suspended 
in  1993  without  publication  of  proposed 
riiles,  pending  Congressional  action  that 
would  have  amended  the  Mining  Law. 
Any  regufatory  chtmges  would  have 
beecn  superseded  and  possibly 
incompatible  with  such  legislative 
lefiofin. 

While  the  proposal  to  undertake 
comprehensive  revisions  to  the  Surface 


Management  regulations  was  on  hold, 
BLM  did  move  forward  to  complete  and 
implement  sf)ecific  Surface 
Management  regulatory  revisions, 
including  the  following  final  rules:  Use 
and  Occupancy  of  Mining  Claims  (July 
16, 1996.  61  FR  37116).  and  Bonding 
(February  28,  1997,  62  FR  9093). 

In  the  Secretary's  direction  to  the 
BLM,  he  identified  several  areas  of 
concern  with  the  existing  regulations. 
These  include: 

Definition  of  "unnecessary  or  undue 
degradation. "  BLM  contemplates 
revising  the  definition  to  more  clearly 
require  the  use  of  "best  available 
technology  and  practices,"  local  or  State 
"best  management  practices,"  or  other 
similar  technology-based  standards 
appropriate  in  the  conduct  of  hardrock 
mining. 

Mining  and  reclamation  performance 
standards.  BLM  ciurently  does  not  have 
detailed  performance  addressing  such 
areas  as  revegetation,  contouring,  and 
hydrology  in  the  Surface  Management 
regulations. 

Notice  level  operations.  For  many 
hardrock  mining  operations  that  disturb 
5  acres  or  less,  the  existing  Surface 
Management  regulations  do  not  require 
advance  approval  of  a  plan  of  operations 
by  BLM.  Instead,  an  operator  must 
provide  BLM  a  "notice"  which 
completely  describes  the  operation  and 
measures  to  protect  the  environment  at 
least  15  calendar  days  before  beginning 
activities  on  the  site  (43  CFR  3809.1-3). 
The  task  force  is  expected  to  propose  at 
least  three  alternative  ways  of 
addressing  this  issue.  One  alternative 
would  be  to  require  all  those  intending 
to  conduct  mining  to  submit  a  plan  of 
operations  and  receive  BLM's  approval 
before  commencing  operations 
(elimination  of  notice- level  operations). 
A  second  alternative  would  be  to 
narrow  the  scope  of  the  notice 
provision;  for  example  in  areas  of 
environmental  sensitivity  an  operator 
planning  to  disturb  5  acres  or  less 
would  have  to  submit  a  plan  of 
operations  and  receive  BLM's  approval 
before  commencing  operations.  A  third 
alternative  would  be  to  tighten  up  the 
current  notice  provisions  to  better 
protect  the  environment,  such  as  by 
requiring  more  information  fit)m  an 
operator,  allowing  BLM  more  time  to 
review  a  notice,  and  providing  greater 
penalties  for  not  meeting  the 
requirements  of  the  notice  provisions. 

Coordination  with  State  regulatory 
programs.  To  ensure  that  the  Federal 
Land  Policy  and  Management  Act's 
purpose  of  avoiding  unnecessary  or 
undue  degradation  is  achieved.  BLM 
would  adopt  rules  that  would  minimize 


duplication  and  promote  cooperation 
among  regulators. 

Issues  tentatively  identified  for 
analysis  in  the  EIS  include  impacts  to: 
Air  and  water  resources; 
Soils,  vegetation,  and  topography; 
Threatened  and  endangered  species; 
Cultural  resources; 
Fish  and  wildlife; 

Exploration  and  mining  activities;  and 
Local  and  regional  economies. 

Dated:  March  31. 1997. 
Bob  Amutrong, 

Assistant  Secretary  for  Land  and  Minerals 

Management. 

IFR  Doc.  97-8601  Filed  4-3-97;  8:45  am) 

MUMG  CODE  43ie-S4-P 

[AZ-960-67-77;  AZA  28900] 

Public  Land  Order  No.  7251; 
Withdrawal  of  National  Forest  System 
Lands  for  State  Highway  87  Roadside 
Zone;  Arizona 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  withdraws  7,550 
acres  of  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws  for  20  years 
to  protect  the  State  Highway  87 
Roadside  Zone.  The  lands  have  been 
and  will  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  April  4,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  CUff 
Yardley,  BLM  Arizona  State  Office,  222 
North  Central  Ave.,  Phoenix,  Arizona 
85004-2203,  602-417-9437. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  vaUd  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C. 
Ch.  2  (1988)),  but  not  bom  leasing  under 
the  mineral  leasing  laws,  to  protect  the 
scenic  values  of  the  State  Highway  87 
Roadside  Zone: 

Gila  and  Salt  Rhrer  Meridian 

Tonto  National  Forest 

T.  7  N.,  R.  9  E., 

Sec.  1,  W'/j; 

Sec.  11,  SViSWV.,  and  NEV«SEV4; 

Sec  12.  NWVi,  and  N«/iSW«/i; 

Sec.  14.  NWV«NWV«; 

Sec.  15.  NEV4NEV4. 
T.  8  N..  R.  9  E., 

Sec.  36.  SEV4SWV4. 
T.  8N.,R.  lOE.. 

Sec.  5,  lot  3.  E'/iSWV4NWV4.  SEV4NWV4, 
W'ANfEV«SWV«.  N'/^NEV4SWV4SWV4, 
and  S'/iSEV4SWV4SWV4; 
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Sec  7,  Ei/jSEV«NE'/4,  and  SEV4; 

Sec.  8,  SWV4^4WV4^4WV4,  and 
W'/jNEV4NfWV4NWV4; 

Sec.  17,  SWV4SWV«SWV4; 

Sec.  18,  E'/i; 

Sec  20.  W'/i; 

Sec  29.  W'/i,  and  W'/iW'/iSE'/.; 

Sec.  31,  lot  3,  SE1/4NEV4.  h4EV4SWV4,  and 
NWV4SEV4; 

Sec.  32,  NWV4NWV4. 
T.  9  N.,  R.  10  E., 

Sec.  3,  lote  3  and  4.  and  S'ANW'A; 

Sec  4,  lots  1  to  4.  inclusive,  and  S^/^^/^; 

Sec.  5.  loU  1  and  2,  S^/iNEV4,  and  SE^A; 

Sec.  8.  N'/i.  and  SW'A; 

Sec.  9,  E'/i,  and  E'/iSV/  'A; 

Sec  10.  NWV4; 

S.  16.  N'/i.  and  NWV«SWV4. 
T.  9  N.,  R.  10  E., 

Sec.  17,  W'/i,  and  SEV4SEV4NEV4; 

Sec.  20.  N'A; 

S.  32,  W'/j. 
T.  ION.,  R.  10 E., 

Sec.  9,  SEV4SWV4,  and  SW'ASE'A; 

Sec.  16,  E^/i,  and  E'/rE'-^W'/i; 

Sec  21,  B'/i,  and  E'/iE'/iW'A. 
T.  10  N.,  R.  10  E., 

Sec.  22,  W'/iSWV«NWV4.  and 
W'/iNW'/^W'A; 

Sec.  28.  NEV4,  and  S'/^; 

Sec.  33.  NWV4,  and  S'/j; 

Sec.  34,  SWV4. 

The  areas  described  aggregate  7,550  acres 
in  Gila  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
land  laws  governing  the  use  of  the 
National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  rissources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(0  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  March  27, 1997. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  97-8627  Filed  4-3-97;  8:45  am] 

BILLMQ  COOC  431»-»-P 


[NV-030-143(M>1;  N-69269] 

Realty  Action:  Sale  of  Public  Lands  in 
Nye  County,  Nevada,  by 
Noncompetitive  Sale  Procedures 

AQENCY:  Bureau  of  Land  Managem«it; 

Interior. 

ACTION:  Notice. 

DATES:  Comments  must  be  submitted  on 
or  before  May  19, 1997. 
ADDRESSES:  Submit  comments  to  the 
District  Manager,  Battle  Mountain  Field 


Office,  50  Bastian  Road.  P.O.  Box  1420. 
Battle  Mountain,  NV  89820. 
SUMMARY:  The  foUovtring  described  land 
in  Nye  County.  Nevada,  has  been 
examined  and  identified  as  suitable  for 
disposal  by  direct  sale,  at  the  appraised 
fair  market  value,  imder  Section  203 
and  Section  209  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA)  of 
October  21, 1976  (43  U.S.C.  1713  and 
1719). 

Mount  Diablo  Meridian,  Nevada 

T.  7  S..  R  44  E., 
Sec  33.  E'/iNEV4NEV4SEV4. 
Comprising  5  acres,  more  or  less. 

The  lands  will  be  sold  to  the  adjacent 
land  owner,  John  R.  Wellborn.  The 
lands  are  hereby  classified  for  disposal 
in  accordance  writh  Executive  Order 
6910  and  the  Act  of  June  28, 1934,  as 
amended.  The  land  will  not  be  offered 
for  sale  until  at  least  60  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Craggett,  Realty  Specialist,  Bureau 
of  Land  Management,  Battle  Mountain 
Field  Office,  at  (702)  635-4000. 
SUPPLEMENTARY  INFORMATION:  The  land 
has  been  identified  as  suitable  for 
disposal  by  the  Esmeralda/Southern 
Nye  Resource  Management  Plan.  The 
land  is  not  needed  for  any  resource 
program  and  is  not  suitable  for 
management  by  the  Bureau  or  another 
Federal  department  or  agency. 

The  locatable  and  salaole  mineral 
estates  have  been  determined  to  have  no 
known  value.  Therefore,  the  mineral 
estate,  excluding  leasable  minerals,  will 
be  conveyed  simultaneously  with  the 
surface  estate  in  accordance  with 
section  209(b)(1)  of  Federal  Land  Policy 
and  Management  Act  of  1976. 
Acceptance  of  the  sale  offer  will 
constitute  appUcation  for  conveyance  of 
the  avaifable  mineral  interests.  "The  sale 
proponent  will  be  required  to  submit  a 
$50.00  nonrefundable  filing  fee  for 
conveyance  of  the  mineral  interests 
specified  above  with  the  purchase  price 
for  the  land.  Failure  to  submit  the 
nonrefundable  fee  for  the  mineral  estate 
within  the  time  frame  specified  by  the 
authorized  officer  will  result  in 
cancellation  of  the  sale. 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  imder  the  public  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws  or  disposals 
pursuant  to  Sectians  203  and  209  of 
FLPMA.  The  segregation  shall  terminate 
upon  issuance  of  a  patent  or  other 
docviment  of  conveyance,  upon 
publication  in  the  Feda«l  Register  of  a 


termination  of  segregation,  or  270  days 
from  date  of  this  publication,  whichever 
occure  first. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches  or 
canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30, 
1890  (43  U.S.C.  945): 

2.  Leasable  minerals  (43  CFR  2430.S(a)); 
And  will  be  subject  to: 

1.  Those  rights  for  highway  purposes 
granted  to  the  Nevada  Department  of 
Transportation,  its  successors  or  assigns, 
by  ri^t-of-way  Nev-042808,  pursuant  to 
the  Act  of  August  27, 1958; 

2.  Those  rignts  for  powerline 
purposes  granted  to  Valley  Electric 
Association,  its  successors  or  assigns,  by 
right-of-way  Nev-066116,  pursuant  to 
the  Act  of  March  4, 1911;  and 

3.  All  other  valid  existing  rights. 
Should  the  sale  proponent  not 

purchase  the  parcel,  the  lands  may 
remain  for  sale,  over  the  counter,  at  the 
appraised  fair  maricet  value,  until  the 
segregation  terminates  270  days  from 
publication  of  this  Notice  in  the  Federal 
Register.  Interested  parties  may  inquire 
about  the  parcel  at  the  Bureau  of  Land 
Management,  50  Bastian  Road,  Battle 
Mountain,  NV  89820,  Monday  through 
Friday,  from  7:30  a.m.  to  4:30  p.m. 

Adverse  comments  submittra  during 
the  45-day  comment  period  will  be 
evaluated  by  the  State  Director,  who 
may  sustain,  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  timely  filed  objections, 
this  realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  March  21, 1997. 
Gerald  M.  Smidi, 
District  Manager. 

[FR  Doc  97-8600  Filed  4-S-97: 8:45  am] 
■LUNO  COOK  4310-HC-» 


[CO-«66-«7-1420-001 

Colorado:  Filing  of  Plats  of  Survey 

March  27, 1997. 

The  plats  of  stirvey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewood, 
Colorado,  effective  10:00  am.,  March  27, 
1997.  All  inquiries  should  be  sent  to  the 
Colorado  State  Office,  Bureau  of  Land 
Management,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215. 

The  plat  representing  the  retracement 
of  a  portion  of  the  Colorado-New 
Mexico  boundary  and  the  dependent 
resurvey  of  a  portion  of  the  Eighth 
Standard  Parallel  North  (north 
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boundary),  the  west  boundary,  and  a 
portion  of  the  subdivisional  lines,  and 
the  subdivision  of  sections  6,  7, 18,  and 
19.  T.  32  N^  R.  9  W..  New  Mexico 
Principal  Meridian,  Croup  1139, 
Colorado,  was  accepted  February  20. 
1997. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the 
subdivisional  lines  of  sections  1. 12,  and 
13.  T.  32  N.,  R.  10  W.,  New  Mexico 
Principal  Meridian.  Croup  1139, 
Colorado,  was  accepted  February  20. 
1997. 

These  surveys  were  requested  by  the 
Colorado  Department  of  Transportation 
for  administrative  purposes. 

The  plat  representing  the  corrective 
resurvey  of  a  portion  of  the  subdivision 
of  section  14,  Fractional  Township  51 
N.,  R.  1  E.,  New  Mexico  Principal 
Meridian,  Group  1094,  Colorado  was 
accepted  March  19. 1997. 

The  plat  (in  three  sheets)  representing 
the  dependent  resurvey  of  portions  of 
the  subdivisional  lines,  the  subdivision 
of  sections  22  and  2B.  a  resurvey  of  a 
portion  of  the  north  right-of-way  of  U.S. 
Highway  No.  40.  a  metes-and-bounds 
survey  of  Lot  6  in  Section  27  and  Parcel 
A  in  section  28.  and  an  informative 
traverse  of  the  center  line  of  a  dirt  road 
20  ft.  wide  for  an  administrative 
easement  in  sections  22  and  27.  T.  2  N., 
R.  77  W..  Sixth  Principal  Meridian. 
Group  1091.  Colorado,  was  accepted 
Feburary  20.  1997. 

The  amended  field  notes  correcting  a 
comer  description  for  cor.  No.  2,  M.S. 
No.  13937,  Mary  McKiniry  Lode  located 
in  the  NW  V4  of  sec.  7,  T  1  N.,  R.  72 
W.,  Sixth  Principal  Meridian.  Group 
875,  Colorado,  were  accepted  February 
20, 1997. 

The  supplemental  plat  created  to 
{Knlitate  a  land  transfer  in  section  1.,  T. 
11  S.,  R.  98  W.,  Sixth  Principal 
Meridian,  Colorado,  was  accepted 
March  19, 1997. 

These  siirveys  were  requested  by  BLM 
for  administrative  purposes. 
Dwryi  A.  WUaon, 

Chief  Cadastral  Surveyor  for  Colorado. 
(FR  Doc.  97-8570  Filed  4-3-97;  8:45  am] 

I  COM  4S10^l«-# 


DEPARTMENT  OF  JUSTICE 

CIvH  Rights  Division;  Agency 
Infonnation  Colleclion  Activities: 
Ejrtwtsion  of  Existing  Collection; 
Coimnent  Re<juest 

ACTION:  Notice  of  informatioii  collection 
under  review;  procedures  for  the 
administraticm  of  Section  5  of  the 
Voting  Rights  Act  of  1965. 


The  proposed  information  collection 
is  published  to  obtain  cbnunents  from 
the  public  and  affected  agencies. 
Conunents  are  encouraged  and  will  be 
accepted  until  June  3, 1997. 

We  request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  infonnation.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency /component, 
including  whether  the  infonnation  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's/component's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  ue  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

It  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
David  H.  Hunter  202-307-2898, 
Attorney,  Voting  Section,  Civil  Rights 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  66128.  Washington,  DC  20035. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time,  may  also 
be  directed  to  Mr.  Hunter. 

Overview  of  this  infonnation 
collection: 

(1)  Type  of  Information  Collection: 
Extfinsion  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Procedures  for  the  Administration  of 
Section  5  of  the  Voting  Rights  Act  of 
1965,  28  CFR  Part  51. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
No  form;  Voting  Section.  Civil  Rights 
Division. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  or  Local 
Government.  Other  None.  Jurisdictions 
specially  covered  under  the  Voting 
Rights  Act  are  required  to  obtain 


preclearance  from  the  Attorney  General 
before  instituting  changes  affecting 
voting.  They  must  convince  the 
Attorney  General  that  voting  changes 
are  not  racially  discriminatory.  The 
Procedures  facilitate  the  provision  of 
information  that  will  enable  the 
Attorney  General  to  make  the  required 
determination. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  4,727  responses  per  year 
(10,103  respondents  making  an  average 
of  0.47  responses  per  year),  with  the 
average  response  requiring  10.02  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  47,365  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Infonnation  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  April!.  1997. 
Robert  B.  Briggs. 

Department  Qearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  97-8599  Filed  4-3-97;  8:45  am) 
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Office  of  the  Attorney  General 
[A.Q.  Order  No.  2073-97] 
RIN  1106-AA50 

Proposed  Guidelines  for  IMegan's  Law 
and  the  Jacob  Wetterling  Crimes 
Against  Children  and  Sexually  Violent 
Offender  Registration  Act 

AQENCY:  Department  of  Justice. 
ACTION:  Proposed  guidelines. 

summary:  The  United  States  Department 
of  Justice  (DOJ)  is  publishing  Proposed 
Guidelines  to  implement  Megan's  Law 
and  to  clarify  other  issues  relating  to 
compliance  with  the  Jacob  Wetterling 
Crimes  Against  Children  and  Sexually 
Violent  Offender  Registration  Act. 

DATES:  Comnrants  must  be  received  by 
Jime  3. 1997. 

A00AE8SES:  Comments  may  be  mailed  to 
Bonnie  J.  Campbell,  Director.  Violence 
Against  Women  OfBce.  U.S.  Department 
of  Justice,  950  Pennsylvania  Avenue, 
NW,  Washington,  DC  20530.  202-616- 
8894. 

8UPP(.EMENTARY  INFORMATKM:  Megan's 
Law,  Pub.  L.  No.  104-145,  110  Stat. 
1345,  amended  subsection  (d)  of  section 
170101  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994.  Pub.  L. 
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No.  103-322,  108  Stat.  1796,  2038 
(codified  at  42  U.S.C.  14071).  which 
contains  the  Jacob  Wetterling  Crimes 
Against  Children  and  Sexually  Violent 
Offender  Registration  Act  (hereafter 
referred  to  as  the  "Jacob  Wetterling  Act" 
or  "the  Act").  The  provisions  of  the 
Jacob  Wetterling  Act  amended  by 
Megan's  Law  relate  to  the  release  of 
registration  infonnation.  The  changes  in 
these  provisions  require  conforming 
changes  in  the  Final  Guidelines 
pubUshed  by  the  Department  of  Justice 
on  April  4.  1996  in  the  Federal  Register 
(61  FR  15110)  to  implement  the  Jacob 
Wetterling  Act.  In  addition,  other 
changes  in  the  Guidelines  are  necessary 
to  resolve  questions  that  have  arisen  in 
the  Justice  Department's  review  of  state 
sex  offender  registration  programs  and 
discussion  of  compliance  requirements 
with  the  states. 

Megan's  Law  makes  two  changes  in 
the  Jacob  Wetterling  Act:  (1)  U 
eliminates  a  general  requirement  that 
infonnation  collected  under  state 
registration  programs  be  treated  as 
private  data,  and  (2)  it  substitutes 
mandatory  language  for  previously 
permissive  language  concerning  the 
release  of  relevant  information  that  is 
necessary  to  protect  the  public 
concerning  registered  offenders. 

The  time  frame  for  compliance  with 
the  Megan's  Law  amendment  to  the 
Jacob  Wetterling  Act  is  the  general  time 
frame  for  compliance  with  the  Act 
specified  in  section  170101(f)  (42  U.S.C. 
14071(f)) — three  years  from  the  Act's 
original  enactment  date  of  September 
13, 1994,  subject  to  a  possible  extension 
of  two  years  for  states  which  are  making 
good  faith  efforts  to  come  into 
compliance  with  the  Act.  States  that  fail 
to  comply  with  the  Megan's  Law 
provisions  or  other  provisions  of  the 
Jacob  Wetterling  Act  within  the 
specified  time  frame  will  be  subject  to 
a  mandatory  10%  reduction  of  Byrne   . 
Formula  Grant  funding  (under  42  U.S.C. 
3756),  and  any  funds  that  are  not 
allocated  to  noncomplying  states  will  be 
reallocated  to  states  that  are  in 
compliance. 

In  addition  to  changes  reflecting  the 
Megan's  Law  amendment,  these 
proposed  guidelines  include  chaijiges 
that  clarify  other  provisions  of  the  Jacob 
Wetterling  Act.  Since  the  publication  of 
the  original  Guidelines  for  the  Act,  a 
large  majority  of  the  states  have 
submitted  enacted  or  proposed  sex 
offender  registration  provisions  to  the 
Department  of  Justice  for  preliminary 
review  concerning  compUance  with  the 
Act.  This  review  process  has  raised  a 
number  of  questions  which  indicate  that 
additional  guidance  would  be  helpful. 
This  prop<»ed  revision  of  the 


Guidelines  attempts  to  address  these 
questions.  The  main  changes  or 
additional  clarifications  concern  the 
following  issues: 

1.  The  Jacob  Wetterling  Act  provides 
that  registration  information  is  initially 
to  be  taken  and  submitted  by  "the 
court"  or  a  "prison  officer."  42  U.S.C. 
14071(b)  (1)  &  (2).  The  purpose  of  this 
requirement  is  to  ensure  that  a 
responsible  official  will  obtain 
registration  information  near  the  time  of 
release  and  transmit  it  to  the  registration 
agency.  Some  states  assign  this 
responsibility  to  probation  or  parole 
officers,  who  have  functions  relating  to 
correctional  matters  or  the  execution  of 
sentences,  but  who  might  not  be 
regarded  as  prison  officers  or  courts  on 

a  narrow  reading  of  those  terms.  The 
revised  guidelines  make  it  clear  that 
such  assignments  of  responsibility  to 
such  officers  are  permissible  under  the 
Act. 

2.  The  Act  provides  that,  if  a  person 
required  to  register  is  released,  then  the 
responsible  officer  must  obtain  the 
registration  information  and  forward  it 
to  the  registration  agency  within  three 
days  of  receipt.  42  U.S.C.  14071(b)(2). 
Many  states,  however,  do  not  wait  until 
the  day  of  release  to  obtain  registration 
information,  but  require  offenders  to 
provide  this  infonnation  some  period  of 
time  {e.g.  30  days  or  60  days)  prior  to 
release.  The  revised  guidelines  make  it 
clear  that,  under  the  latter  type  of 
procedure,  it  is  adequate  if  the 
registration  information  is  forwarded  no 
later  than  three  days  after  release 
because  that  equally  ensures  the 
submission  of  registration  infonnation 
within  the  time  frame  contemplated  by 
the  Act. 

3.  As  noted  above,  the  Act  requires 
that  a  responsible  officer  obtain  and 
transmit  the  initial  registration 
information.  Some  states  provide  that 
the  responsible  officer  is  to  send  the 
initial  registration  information 
concurrently  to  the  state  registration 
agency  and  to  the  appropriate  local  law 
enforcement  agency,  as  opposed  to 
transmitting  the  information  exclusively 
to  the  state  registration  agency,  which 
would  then  forward  it  to  the  appropriate 
local  law  enforcement  agency.  The 
revised  guidelines  make  it  clear  that  the 
concurrent  transmission  approach  is 
allowed  because  that  approach  also 
results  in  the  availabiUty  of  the 
registration  information  at  the  state  and 
local  levels  as  contemplated  by  the  Act. 

4.  The  Act  requires  registrants  to 
report  changes  of  address  within  10 
days.  42  U.S.C.  14071(b)(1)(A).  Most 
state  registration  programs  do  not 
require  registrants  to  send  change  of 
address  information  directly  to  the  state 


registration  agency  but  provide  that  this 
information  is  to  be  submitted  to  a  local 
law  enforcement  agency  or  other 
intermediary,  which  is  then  required  to 
forward  it  to  the  state  registration 
agency.  The  revised  guidelines  make  it 
clear  that  providing  for  the  submission 
of  change  of  address  information  in  this 
manner  (through  an  intermediary)  is 
allowed  under  the  Act.  Likewise,  a  state 
could  provide  for  the  submission  of 
initial  registration  information  by  the 
responsible  prison  officer  or  court 
through  an  intermediary.  See  42  U.S.C. 
14071(b)(2). 

5.  The  Act  requires  that  the  state 
registration  agency  notify  local  law 
enforcement  agencies  concerning  the 
release  or  subsequent  movement  of 
registered  offenders  to  their  areas.  42 
U.S.C.  14071(b)  (2)  &  (4).  The  revised 
guidelines  make  it  clear  that  states  have 
discretion  concerning  the  form  this 
notice  will  take.  Permissible  options 
include,  for  example,  written  notice, 
electronic  transmission  of  registration 
information,  and  provision  of  on-line 
access  to  registration  information. 

6.  The  act  requires  periodic  address 
verification  for  registered  offenders, 
through  the  rettun  of  nonforwardable 
addre^  verification  forms  that  are  sent 
to  the  registered  address.  42  U.S.C. 
14071(b)(3).  Some  state  registration 
programs  do  not  have  the  state 
registration  agency  directly  send  or 
receive  address  verification  forms  but 
delegate  that  function  to  local  law 
enforcement  agencies.  TTae  revised 
guidelines  clarify  that  this  approach  to 
periodic  address  v^fication  is 
permitted  under  the  Act,  as  long  as  state 
procedures  ensure  that  the  state 
registration  agency  will  be  promptly 
made  aware  ii  the  verification  process 
discloses  that  the  registrant  is  no  longer 
at  the  registered  address.  The  revised 
guidelines  also  clarify  that  states,  if  they 
wish,  may  require  personal  appearance 
of  the  registrant  at  a  law  enforcement 
agency  to  return  an  address  verification 
form,  as  opposed  to  return  of  the  form 
through  the  mail. 

7.  ^e  Act  contemplates  the  creation 
of  a  gap-free  network  of  state 
registration  programs,  under  which 
offenders  who  are  registered  in  one  state 
cannot  escape  registration  requirements 
merely  by  moving  to  another  state.  See, 
e.g.,  42  U.S.C.  14071(b)  (4)  &  (5).  The 
revised  guidelines  effectuate  this 
legislative  objective  by  more  clearly 
defining  the  obUgation  of  states  to 
register  out-of-state  offenders  who  move 
into  the  state. 

8.  The  Act  requires  that  released 
convicted  offenders  in  the  relevant 
offiense  categories  by  subject  to 
registration  and  periodic  address 
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verification  for  at  least  10  years.  42 
U.S.C.  14071(b)(6).  This  requirement  is 
unqualified,  and  the  revised  gxiidelines 
make  it  clear  that  a  state  is  not  in 
compliance  if  it  allows  registration 
obligations  to  be  waived  or  terminated 
before  the  end  of  this  period  on  such 
grounds  as  a  finding  of  rehabilitation  or 
a  finding  that  registration  (or  continued 
registration)  would  not  serve  the 
purposes  of  the  state's  registration 
provisions.  However,  if  the  underlying 
conviction  is  reversed,  vacated,  or  set 
aside,  or  if  the  registrant  is  pardoned, 
registration  (or  continued  registration)  is 
not  required  under  the  Act. 

9.  Wnere  a  person  required  to  register 
is  re-incarcerated  for  another  offense  or 
tavilly  committed,  some  states  toll 
registration  requirements  diu'ing  the 
subsequent  incarceration  or 
commitment.  The  revised  guidelines 
clarify  that  this  approach  is  consistent 
with  the  Act  because  tolling  the 
registration  period  during  confinement 
results  in  longer  aggregate  registration 
while  the  registrant  is  released.  In 
addition,  it  is  unnecessary  to  carry  out 
address  registration  and  verification 
procedures  during  confinement  and 
doing  so  does  not  further  the  Act's 
objective  of  protecting  the  public  from 
released  offenders. 

10.  The  Act  prescribes  more  stringent 
registration  requirements  for  a  subclass 
of  offenders  characterized  as  "sexually 
violent  predators."  See  42  U.S.C. 
14071(a)  (1)  &  (3)  (C)-(E).  Some  states 
require  that  sexually  violent  predators 
be  civilly  committed,  as  opposed  to 
being  subject  to  more  stringent 
registration  requirements.  The  revised 
guidelines  clarify  that  this  approach 
may  be  allowed  because  it  would  be 
superfluous  to  carry  out  address 
registration  and  verification  procedures 
while  such  an  offender  is  committed. 

11.  The  Act  requires  that  the 
determination  whether  a  person  is  (or  is 
no  longer)  a  "sexually  violent  predator" 
be  made  by  the  sentencing  court.  42 
U.S.C.  §  14071(a)(2).  In  li^t  of  the 
variation  among  states  in  court  structure 
and  assignments  of  judicial 
responsibility,  the  revised  guidelines 
clarify  that  this  requirement  means  only 
the  determination  must  be  made  by  a 
court  whose  decision  is  legally 
competent  to  trigger  the  more  stringent 
registration  requirements  prescribed  for 
sexually  violent  predators  by  the  Act.  It 
does  not  mean  that  "the  sentencing 
court"  for  purposes  of  the  sexually 
violent  predator  determination  must  be 
the  same  court  in  which  the  offender 
was  convicted  for  an  underlying 
sexually  violent  offense. 

12.  Tne  Act  requires  registration  by 
persons  convicted  of  a  "criminal  offense 


against  a  victim  who  is  a  minor."  42 
U.S.C.  §  14071(a)(1).  One  of  the  clauses 
in  the  Act's  definition  of  this  term 
covers  "criminal  sexual  conduct  toward 
a  minor."  §  14071(a)(3)(A)(iii).  The 
revised  guidelines  state  explicitly  that 
this  includes  incest  offenses  against 
minors.  The  Act's  definition  of 
"criminal  offense  against  a  victim  who 
is  a  minor"  also  includes  two  clauses 
relating  to  solicitation  offenses: 
"solicitation  of  a  minor  to  engage  in 
sexual  conduct,"  and  "solicitation  of  a 
minor  to  practice  prostitution." 
§§  14071(a)(3)(A)  (iv)  &  (vi).  The  revised 
guidelines  provide  greater  detail  in 
explaining  the  solicitation  offenses  that 
state  registration  systems  must  cover  to 
comply  with  these  provisions. 

13.  The  Act  also  requires  registration 
by  persons  convicted  of  a  "sexually 
violent  offense."  42  U.S.C.  §  14071(a)(1). 
It  essentially  provides  that  the  term 
"sexually  violent  offense"  means 
aggravated  sexual  abuse  and  sexual 
abuse  as  described  in  federal  law  or  the 
state  criminal  code.  §  14071(a)(3)(B). 
The  revised  guidelines  clarify  that  states 
may  comply  with  this  requirement 
either  by  covering  offenses  that  meet  the 
federal  law  definition,  or  by  covering 
comparable  offenses  under  state  lav*'. 
The  availability  of  the  latter  option  is 
not  limited  to  states  that  use  the  terms 
"aggravated  sexual  abuse"  and  "sexual 
abuse"  or  other  specific  terminology  in 
referring  to  sex  offenses  in  their 
criminal  codes. 

14.  The  revised  guidelines  clarify  that 
the  Act's  time  limits  for  reporting  initial 
registration  information  and  change  of 
address  information  refer  to  the  time 
within  which  the  information  must  be 
submitted  or  sent,  as  opposed  to  the 
time  within  which  it  must  be  received 
by  the  state  registration  agency. 

15.  The  Act  requires  criminal 
penalties  for  persons  in  the  relevant 
offense  categories  who  knowingly  fail  to 
register  or  keep  registration  information 
current.  42  U.S.C.  §  14071(c).  The 
revised  guidelines  clarify  that  this 
neither  requires  states  to  allow  a  defense 
for  offenders  who  were  unaware  of  the 
legal  obligation  to  register  nor  precludes 
states  from  doing  so.  As  a  practical 
matter,  states  can  ensure  that  offenders 
are  aware  of  their  obligations  through 
consistent  compliance  v^rith  the  Act's 
provisions  for  advising  offenders  of 
registration  requirements  at  the  time  or 
release  and  obtaining  a  signed 
acknowledgment  that  this  information 
has  been  provided. 

16.  The  revised  gviidelines  clarify  that 
the  Act  does  not  preclude  states  from 
taking  measures  for  the  security  of 
registrants  who  have  been  relocated  and 
provided  new  identities  under  federal  or 


state  witness  protection  programs 
because  the  Act  does  not  require  that 
the  registration  system  records  include 
the  registrant's  original  name  or  the 
registrant's  residence  prior  to  the 
relocation. 

17.  The  revised  guidelines  encourage 
states  to  require  registration  for  all 
convicted  offenders  in  the  pertinent 
offense  categories,  including  offenders 
convicted  in  federal,  military,  and 
Indian  tribal  courts,  as  well  as  offenders 
convicted  in  state  courts. 

18.  The  revised  guidelines  encourage 
states  to  ensure  that  their  sex  offender 
registration  agencies  are  "criminal 
justice  agencies"  as  defined  in  28  C.F.R. 
20.3(c),  to  permit  the  free  exchange  of 
registration  information  between  state 
registries  and  the  FBI's  records  systems. 

Subsequent  to  the  enactment  of 
Megan's  Law,  Congress  enacted 
additional  legislation  relating  to  sex 
offender  tracking  and  registration  in  the 
Pam  Lychner  Sexual  Offender  Tracking 
and  Identification  Act  of  1996,  Pub.  L. 
No.  104-236,  110  Stat.  3093  (hereafter 
referred  to  as  the  "Pam  Lychner  Act") 
The  Pam  Lychner  Act  includes,  inter 
alia,  amendments  to  the  Jacob 
Wetterling  Act  affecting  the  duration  of 
registration  requirements,  sexually 
violent  predator  certification, 
fingerprinting  of  registered  offenders, 
address  verification,  and  reporting  of 
registration  information  to  the  FBI.  The 
changes  made  by  the  Pam  Lychner  Act 
will  be  the  subject  of  future  guidelines. 
States  have  until  three  years  for  the  Para 
Lychner  Act's  enactment  date  of 
October  4,  1996  to  come  into 
compliance  with  the  features  of  the 
Wetterling  Act  added  by  the  Pam 
Lychner  Act,  subject  to  a  possible  two- 
year  extension.  These  new  provisions 
are  not  addressed  in  this  publication. 

Proposed  Guidelines 

These  guidelines  carry  out  a  statutory 
directive  to  the  Attorney  General,  in 
section  170101(a)(1)  (42  U.S.C. 
§  14071(a)(1)),  to  establish  guidelines  for 
registration  systems  under  the  Act. 
Before  turning  to  the  specific  provisions 
of  the  Act,  four  general  points  should  be 
noted  concerning  the  Act's 
interpretation  and  application. 

First,  states  that  wish  to  achieve 
compliance  with  the  Jacob  Wetterling 
Act  should  understand  that  its 
requirements  constitute  a  floor  for  state 
registration  systems,  not  a  ceiling,  and 
that  they  do  not  risk  the  loss  of  part  of 
their  Byrne  Formula  Grant  funding  by 
going  beyond  its  standards.  For 
example,  a  state  may  have  a  registration 
system  that  covers  a  broader  class  of  sex 
offenders  than  those  identified  in  the 
Jacob  Wetterling  Act,  requires  address 
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verification  for  such  offenders  at  more 
frequent  intervals  than  the  Act 
prescribes,  or  requires  offenders  to 
register  for  a  longer  period  of  time  than 
the  period  specified  in  the  Act. 

Exercising  these  options  creates  no 
problem  of  compliance  because  the 
provisions  in  the  Jacob  Wetterling  Act 
concerning  duration  of  registration, 
covered  offenders,  and  other  matters,  do 
not  preclude  states  &t>m  imposing 
additional  or  more  stringent 
requirements  that  encompass  the  Act's 
baseline  requirements.  The  general 
objective  of  the  Act  is  to  protect  people 
from  child  molesters  and  violent  sex 
offenders  through  registration 
requirements.  It  is  not  intended  to,  and 
does  not  have  the  effect  of,  making 
states  less  free  than  they  were  under 
prior  law  to  impose  registration 
requirements  for  this  purpose. 

Second,  states  that  wish  to  achieve 
compliance  with  the  Jacob  Wetterling 
Act  also  should  imderstand  that  they 
may,  within  certain  constraints,  use 
their  own  criminal  law  definitions  in 
defining  registration  requirements  and 
will  not  have  to  revise  their  registration 
systems  to  use  technical  definitions  of 
covered  sex  offenses  based  on  federal 
law.  This  point  will  be  explained  more 
fully  below. 

Third,  the  Jacob  Wetterling  Act 
contemplates  the  establishment  of 
programs  that  will  impose  registration 
requirements  on  offenders  who  are 
subsequently  convicted  of  offenses  in 
the  pertinent  categories.  The  Act  does 
not  require  states  to  attempt  to  identify 
and  impose  registration  requirements  on 
offenders  who  were  convicted  of 
offenses  in  these  categories  prior  to  the 
establishment  of  a  conforming 
registration  system.  Nevertheless,  the 
Act  does  not  preclude  states  from 
imposing  any  new  registration 
requirements  on  offenders  convicted 
prior  to  the  establishment  of  the 
registration  system. 

Fourth,  the  Act's  definitions  of 
covered  offense  categories  are  tailored  to 
its  general  purpose  of  protecting  the 
public  bom  persons  who  molest  or 
sexually  exploit  children  and  from  other 
sexually  violet  offenders.  Hence,  these 
definitions  do  not  include  all  offenses 
that  involve  a  sexual  element.  For 
example,  offenses  consisting  of 
consensual  acts  between  adults  are  not 
among  the  offenses  for  which 
re^stration  is  re<}uired  under  the  Act. 

Some  state  registration  and 
notification  systems  have  been 
challenged  on  constitutional  grounds. 
The  majority  of  courts  that  have  dealt 
with  the  issue  have  held  that  systems 
like  those  contemplated  by  the  Jacob 
Wetterling  Act  do  not  violate  released 


offenders'  constitutional  rights.  A  few 
courts,  however,  have  found  that  certain 
provisions  of  the  state  systems  violate 
(or  likely  violate)  the  Constitution.  See 
Rowe  V.  Burton,  884  F.  Supp.  1372  (D, 
Alaska  1994)  (on  motion  for  preliminary 
relief)  (notification  provisicm).  appeal 
dismissed,  85  F.3d  635  (9th  Cir.  1996); 
State  V.  Babin.  637  So.2d  814  (La.  App.) 
(retroactive  application  of  notification 
provision),  writ  denied,  644  So.2d  649 
(La.  1994);  State  v.  Payne,  633  So.2d  701 
(La.  App.  1993)  (same),  writ  denied,  637 
So.2d  497  (La.  1994);  cf.  In  re  Reed,  663 
p.2d  216  (Cal.  1983)  (en  banc) 
(registration  requirements  for 
misdemeanor  offenders  violate  the 
California  Constitution). 

There  has  been  extensive  litigation 
concerning  whether  aspects  of  New 
Jersey's  community  notification 
program  violate  due  process  or  ex  post 
facto  guarantees  as  applied  to 
individuals  who  committed  the  covered 
offense  prior  to  enactment  of  the 
notification  statute.  The  Department  of 
Justice  believes  that  the  New  Jersey 
community  notification  statute  at  issue 
in  those  cases  does  not  violate  the  Ex 
Post  Facto  Clause  and  that  the 
Fourteenth  Amendment's  Due  Process 
Clause  of  its  ovm  force  does  not  require 
recognition  of  such  a  liberty  interest  on 
the  part  of  offenders  affiacted  by  that 
statute,  and  has  filed  "friend  of  the 
court"  briefs  supporting  the  New  Jersey 
law. 

The  New  Jersey  Supreme  Court,  in 
John  Doe  v.  Poritz,  142  N.J.  1,  662  A.2d 
367  (1995),  upheld  the  New  Jersey 
statute,  although  it  imposed  certain 
procedural  protections  under  federal 
and  state  law.  In  Artway  v.  Attorney 
General  of  New  Jersey,  876  F.  Supp.  666 
(D.N.J.  1995),  the  District  Court  held 
that  retroactive  application  of  the 
notification  provisions  of  New  Jersey's 
Megan's  Law  violated  the  Ex  Post  Facto 
Clause.  On  appeal,  however,  this  part  of 
the  District  Court's  decision  was  vacated 
on  ripeness  grounds.  81  F.3d  1235, 
rehearing  denied,  83  F.3d  594  (3d  Cir. 
1996).  Then,  the  District  Court  ruled  in 
a  class-action  case  that  the  notification 
provisions  of  New  Jersey's  Megan's  Law, 
as  modified  by  the  New  Jersey  Supreme 
Court's  decision  in  Doe,  are 
constitutional,  even  when  retroactively 
applied.  W.P.  v.  Poritz,  931  F.  Supp. 
1199  P.N.J.  1996),  appeal  pending. 

There  is  ongoing  litigation  over  the 
validity  of  notification  systems — and 
particularly  the  validity  of  their 
retroactive  application — in  other  states 
as  well.  See,  e.g.,  Doe  v.  Pataki,  940  F. 
Supp.  603  (S.D.N. Y.  1996)  (enjoining 
retroactive  application  of  community 
notification  as  an  ex  post  facto 
punishment),  appeal  pending;  Doe  v. 


Weld,  1996  WL  769398  (D.  Mass.  Dec. 
17, 1996)  (declining  to  enjoin  retroactive 
application  of  community  notification 
provisions);  Steams  v.  Gregoire,  Dkt. 
No.  C95-1486D,  slip  op.  (W.D.  Wash. 
Apr.  12, 1996)  (same),  appeal  pending; 
Opinion  of  the  Justices,  423  Mass.  1201. 
668  N.E.2d  738  (1996)  (advisory  opinion 
that  community  notification  provisions 
are  constitutional,  even  as  retroactively 
applied);  Kansas  v.  Myers,  260  Kan.  669, 
923  P.2d  1024  (1996)  (holding  that 
retroactive  apphcation  of  commuhity 
notification  violates  the  Ex  Post  Facto 
Cause),  petition  for  cert,  pending.  The 
United  States  has  filed  briefs  in  several 
of  these  cases  supporting  the  state  laws. 
The  United  States  Supreme  Court  soon 
will  decide  whether  to  grant  a  p>etition 
seeking  review  of  the  Kansas  Supreme 
Court's  holding  that  the  retroactive 
application  of  Kansas'  sex  offender 
community  notification  provisions 
violates  the  Ex  Post  Facto  Clause. 

The  remainder  of  these  guidelines 
addresses  the  provisions  of  the  Jacob 
Wetterling  Act — including  the  Megan's 
Law  amendment,  but  not  including  the 
changes  made  by  the  Pam  Lychner 
Act — in  the  order  in  which  they  appear     * 
in  section  170101  of  the  Violent  Qime 
Control  and  Law  Enforcement  Act  of 
1994. 

General  Pmvisions — Sul^ection  (a)(1)- 
(2) 

Paragraph  (1)  of  subsection  (a)  of 
section  170101  directs  the  Attorney 
General  to  establish  guidelines  for  state 
programs  that  require: 

(A)  current  address  registration  for  persons 
convicted  of  "a  criminal  offense  against  a 
victim  who  is  a  minor"  or  "a  sexually  violent 
ofiense."  and 

(B)  current  address  registration  under  a 
different  sat  of  requirements  for  persons  who 
are  determined  to  be  "sexually  violent 
predators." 

For  piuposes  of  the  Act,  "state" 
should  be  understood  to  encomf>ass  the 
political  units  identified  in  the 
provision  defining  "state"  for  piuposes 
of  eligibility  for  Byrne  Formula  Grant 
funding  (42  U.S.C  8  3791(a)(2))  in  light 
of  the  tie-in  between  compliance  with 
the  Act  and  the  allocation  of  Byrne 
Formula  (kant  funding.  Hence,  the 
"states"  that  must  comply  with  the  Act 
to  maintain  full  eUgibility  for  such 
funding  are  the  fifty  states,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands, 
American  Samoa,  Guam,  and  the 
Northern  Mariana  Islands. 

Paragraph  (2)  of  subsection  (a)  states 
that  the  determination  whether  a  person 
is  a  "sexually  violent  predator"  (which 
brings  the  more  stringent  registration 
standards  into  play),  and  the 
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determination  that  a  person  is  no  longer 
a  "sexually  violent  predator"  (which 
terminates  the  registration  requirement 
under  those  more  stringent  standards), 
shall  be  made  by  the  sentencing  court 
after  receiving  a  report  by  a  state  board 
composed  of  experts  in  the  field  of  the 
behavior  and  treatment  of  sexual 
offenders. 

"State  board"  in  paragraph  (2)  should 
be  understood  to  mean  a  body  or  group 
containing  two  or  more  experts  that  is 
authorized  by  state  law  or  designated 
under  the  authority  of  state  law.  Beyond 
the  requirement  that  a  board  must  be 
composed  of  experts  in  the  field  of  the 
behavior  and  treatment  of  sexual 
offenders,  the  Act  affords  states 
discretion  concerning  the  selection  and 
composition  of  such  boards.  For 
example,  a  state  could  establish  a  single 
permanent  board  for  this  purpose,  could 
establish  a  system  of  state-designated 
boards,  or  could  authorize  the 
designation  of  different  boards  for 
different  courts,  time  periods, 
geographic  areas  or  cases.  In  addition, 
the  Act  permits  states  to  set  their  own 
.  standards  concerning  who  quahfies  as 
an  expert  in  the  field  of  the  behavior 
and  treatment  of  sexual  offenders  for 
purposes  of  board  participation,  and  to 
utilize  qualifying  experts  from  outside 
the  state  to  serve  on  the  boards. 

"Sentencing  court"  in  paragraph  (2) 
should  be  understood  to  mean  a  court 
whose  determination  is  competent 
under  state  law  to  trigger  or  terminate 
the  more  stringent  registration 
requirements  the  Act  prescribes  for 
sexually  violent  predators.  It  does  not 
mean  that  "the  sentencing  court"  for 
purposes  of  the  sexually  violent 
predator  determination  must  be  the 
same  court  in  which  the  offender  was 
convicted  for  an  underlying  offense  that 
gave  rise  to  a  requirement  to  register. 

A!>  noted  above,  subsection  (aKl) 
requires  states  to  register  persons 
convicted  of  certain  crimes  against 
minors  and  sexually  violent  offenses, 
but  states  are  free  to  go  beyond  the  Act's 
minimum  standards  and  include  other 
classes  of  offenders  within  their  sex 
offender  registration  programs.  For 
example,  states  are  encouraged  to 
require  sex  offenders  convicted  in 
federal,  military,  or  Indian  tribal  courts 
who  reside  in  their  jurisdictions  to 
register.  Although  the  Act  does  not 
require  states  to  register  such  offenders, 
the  presence  of  any  convicted  sex 
offender  in  the  state — whether  the 
offender  was  prosecuted  in  a  state, 
fisderal,  miUtary.  or  Indian  tribal  court — 
raises  similar  pubhc  safety  concerns. 
Some  states  {e.g.,  Washington  and 
California)  already  require  sex  offenders 


convicted  in  federal  or  military  courts  to 
re^ster. 

The  Act's  requirement  is  one  of 
current  address  registration,  and  the  Act 
does  not  dictate  under  what  name  a 
person  must  be  required  to  register. 
Hence,  the  Act  does  not  preclude  states 
6t>m  taking  measures  for  the  security  of 
registrants  who  have  been  provided  new 
identities  and  relocated  under  the 
federal  witness  security  program  (see  18 
U.S.C.  §  3521  et  seq.)  or  comparable 
state  programs.  A  state  may  provide  that 
the  registration  system  records  will 
identify  such  a  registrant  only  by  his  or 
her  new  name  and  that  the  registration 
system  records  will  not  include  the  pre- 
relocation  address  of  the  registrant  or 
other  information  from  which  his  or  her 
original  identity  or  participation  in  a 
witness  security  program  could  be 
inferred.  States  are  encouraged  to  make 
provision  in  their  laws  and  procedures 
for  the  seoirity  of  such  registrants  and 
to  honor  requests  from  the  United  States 
Marshals  Service  and  other  agencies 
responsible  for  witness  protection  to 
ensure  that  the  identities  of  these 
registrants  are  not  compromised.  Due  to 
the  federal  statutory  preemption 
concerning  what  may  or  may  ngt  be 
disclosed  about  federally  protected 
witnesses,  18  U.S.C.  §§  3521(b)  (1)(G)  & 
(3),  a  state's  failure  to  promulgate 
protective  provisions  may  adversely 
affect  its  eligibility  to  send  witnesses  to, 
or  to  receive  witness  data  from,  the 
federal  witness  security  program. 

Definition  of  "Criminal  Offense  Against 
a  Victim  Who  is  a  Minor" — Subsection 
(a)(3)(A) 

The  Act  prescribes  a  10-year 
registration  requirement  for  persons 
convicted  of  a  "criminal  offense  against 
a  victim  who  is  a  minor".  Subparagraph 
(A)  of  paragraph  (3)  of  subsection  (a) 
defines  the  term  "criminal  offense 
against  a  victim  who  is  a  minor." 
"Minor"  should  be  understood  to  mean 
a  person  below  the  age  of  18. 

States  do  not  have  to  track  the 
terminology  used  in  the  Act's  definition 
of  "criminal  offense  against  a  victim 
who  is  a  minor"  in  defining  registration 
requirements.  Rather,  compliance 
depends  on  whether  the  substantive 
coverage  of  a  state's  registration 
requirements  includes  the  offenses 
described  in  subparagraph  (A)  of 
paragraph  (3). 

The  specific  clauses  in  the  Act's 
definition  of  "criminal  offense  against  a 
victim  who  is  a  minor"  are  as  follows: 

(1)  Clause  (i)  and  (ii)  cover 
kidnapping  of  a  minor  (except  by  a 
parent)  and  false  imprisonment  of  a 
minor  (except  by  a  parent).  All  states 
have  statutes  that  define  offenses — going 


by  such  names  as  "kidnapping," 
"criminal  restraint,"  or  "false 
imprisonment" — whose  gravamen  is 
abduction  or  unlawful  restraint  of  a 
person.  States  can  comply  with  these 
clauses  by  requiring  registration  for 
persons  convicted  of  these  statutory 
offenses  whose  victims  were  below  the 
age  of  18.  The  Act  does  not  require 
inclusion  of  these  offenses  in  the 
registration  requirement  when  the 
offender  is  a  parent,  but  states  may 
choose  to  require  registration  for  parents 
who  commit  these  offienses. 

(2)  Clause  (iii)  covers  offenses 
consisting  of  "criminal  sexual  conduct 
toward  a  minor."  States  can  comply 
with  this  clause  by  requiring  registration 
for  persons  convicted  of  all  statutory  sex 
offenses  under  state  law  whose  elements 
involved  physical  contact  with  a 
victim — such  as  provisions  defining 
crimes  of  "rape,"  "sexual  assauh," 
"sexual  abuse,"  or  "incest" — in  cases 
where  the  victim  was  in  fact  a  minor  at 
the  time  of  the  offense. 

Coverage  is  not  limited  to  cases  where 
the  victim's  age  is  an  element  of  the 
offense  (such  as  prosecutions  for 
specially  defined  child  molestation 
offenses).  Offenses  that  do  not  involve 
physical  contact,  such  as  exhibitionism, 
are  not  subject  to  the  Act's  mandatory 
registration  requirements  pursuant  to 
clause  (iii),  but  states  are  free  to  require 
registration  for  persons  convicted  of 
such  offenses  as  well  if  they  so  choose. 

(3)  Clause  (iv)  covers  offenses 
consisting  of  solicitation  of  a  minor  to 
engage  in  sexual  conduct.  The  notion  of 
"sexual  conduct"  should  be  understood 
in  the  same  sense  as  in  clause  (iii). 
Hence,  states  can  comply  with  clause 
(iv)  by  consistently  requiring 
registration,  in  cases  where  the  victim 
was  below  the  age  of  18,  based  on: 

— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  a  general 
attempt  or  solicitation  provision,  where  the 
object  offense  would  be  covered  by  clause 
(iii),  and 

— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  any 
provision  defining  a  particular  crime 
whose  elements  include  soliciting  or 
attempting  to  engage  in  sexual  activity 
involving  physical  contact. 

(4)  Clause  (v)  covers  offenses 
consisting  of  using  a  minor  in  a  sexual 
performance.  This  includes  both  live 
performances  and  using  minors  in  the 
production  of  pornography. 

(5)  Clause  (vi)  covers  offenses 
consisting  of  solicitation  of  a  minor  to 
practice  prostitution.  The  interpretation 
of  this  clause  is  parallel  to  that  of  clause 
(iv).  States  can  comply  with  clause  (vi) 
by  consistently  requiring  registration,  in 


Federal  Register  /  Vol.  62,  No.  65  /  Friday,  April  4,  1997  /  Notices 


16185 


cases  where  the  victim  was  below  the 
age  of  18,  based  on: 

— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  a  general 
attempt  or  solicitation  provision,  where  the 
object  offense  is  a  prostitution  offense,  and 

— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  any 
provision  defining  a  particular  crime 
whose  elements  include  soliciting  or 
attempting  to  get  a  person  to  engage  in 
prostitution. 

(6)  Clause  (vii)  covers  offenses 
consisting  of  any  conduct  that  by  its 
nature  is  a  sexual  offense  against  a 
minor.  This  clause  is  intended  to  insure 
uniform  coverage  of  convictions  under 
statutes  defining  sex  offenses  in  which 
the  status  of  the  victim  as  a  minor  is  an 
element  of  an  offense,  such  as  specially 
defined  child  molestation  offenses,  and 
other  offenses  prohibiting  sexual 
activity  with  underage  persons.  States 
(i&n  comply  with  this  clause  by 
including  convictions  under  these 
statutes  uniformly  in  the  registration 
requirement. 

(7)  Considered  in  isolation,  clause 
(viii)  gives  states  discretion  whether  to 
require  registration  for  attempts  to 
commit  offenses  described  in  clauses  (i) 
through  (vii).  However,  any  verbal 
command  or  attempted  persuasion  of 
the  victim  to  engage  in  sexual  conduct 
would  bring  the  offense  within  the 
scope  of  the  solicitation  clause  (clause 
(iv)),  and  make  it  subject  to  the  Act's 
mandatory  registration  requirements. 
Moreover,  this  provision  must  be 
considered  in  conjunction  with  the 
Act's  requirement  of  registration  for 
persons  convicted  of  a  "sexually  violent 
offense,"  which  does  not  allow  the 
exclusion  of  attempts  if  they  are 
otherwise  encompassed  within  the 
definition  of  a  "sexually  violent 
offense." 

Hence,  state  discretion  to  exclude 
attempted  sexual  offenses  against 
minors  fit>m  registration  requirements 
pursuant  to  clause  (viii)  is  limited  by 
other  provisions  of  the  Act.  The 
simplest  approach  for  states  would  be  to 
include  attempted  sexual  assaults  on 
minors  (as  well  as  completed  offenses) 
uniformly  as  predicates  for  the 
registration  requirement. 

At  the  conclusion  of  the  definition  of 
"criminal  offense  against  a  victim  who 
is  a  minor,"  the  Act  states  that  (for 
purposes  of  the  definition)  conduct 
>«^ich  is  criminal  only  because  of  the 
age  of  the  victim  shall  not  be  considered 
a  criminal  offense  if  the  perpetrator  is 
18  years  of  age  or  younger.  However, 
here  again,  states  are  free  to  go  beyond 
the  Act's  baseline  requirements.  Ilie 
exemption  of  certain  offenders  based  on 
age  from  the  Act's  mandatory 


registration  requirements  does  not  bar 
states  from  including  such  offenders  in 
their  registration  systems  if  they  wish. 
Moreover,  the  scope  of  subsection 
(a)(3)(A)'s  exemption  is  also  limited  by 
other  provisions  of  the  Act  that  require 
registration  of  persons  convicted  of 
"sexually  violent  offenses"  (as  defined 
in  (a)(3)(B)),  with  no  provision 
excluding  younger  offenders  where  the 
criminality  of  the  conduct  depends  on 
the  victim's  age. 

Since  the  Act's  registration 
requirements  depend  in  all 
circumstances  on  conviction  of  certain 
types  of  offenses,  states  are  not  required 
to  mandate  registration  for  juveniles 
who  are  adjudicated  delinquent — as 
opposed  to  adults  convicted  of  crimes 
and  juveniles  convicted  as  adults— even 
if  the  conduct  on  which  the  juvenile 
delinquency  adjudication  is  based 
would  constitute  an  offense  giving  rise 
to  a  registration  requirement  if  engaged 
in  by  em  adult.  However,  states  may 
require  registration  for  juvenile 
delinquents,  and  the  conviction  of  a 
juvenile  who  is  prosecuted  as  an  adult 
does  coimt  as  a  conviction  for  purposes 
of  the  Act's  registration  requirements. 

Defintion  of  "Sexually  Violent 
C^ense"— Subsection  (a)(3)(B) 

The  Act  prescribes  a  10-year 
registration  requirement  for  offenders 
convicted  of  a  "sexually  violent 
offense,"  as  well  as  for  those  convicted 
of  a  "criminal  offense  against  a  victim 
who  is  a  minor." 

Subparagraph  (B)  of  paragraph  (3) 
defines  the  term  "sexually  violent 
offense"  to  mean  any  criminal  offense 
that  consists  of  aggravated  sexual  abuse 
or  sexual  abuse  (as  described  in  sections 
2241  and  2241  of  title  18,  United  States 
Code,  or  as  described  in  the  state 
criminal  code)  or  an  offense  that  has  as 
its  elements  engaging  in  physical 
contact  with  anodber  person  with  intent 
to  commit  such  an  offense.  In  light  of 
this  definition,  there  are  two  ways  in 
which  a  state  could  satisfy  the 
requirement  of  registration  for  persons 
convicted  of  "sexually  violent  offienses": 

First,  a  state  could  comply  by 
requiring  registration  for  offenders 
convicted  for  criminal  conduct  that 
would  violate  18  U.S.C.  §  2241  or 
§2242 — the  federal  "aggravated  sexual 
abuse"  and  "sexual  abuse"  offenses — if 
prosecuted  federally.  Specifically, 
sections  2241  and  2242  generally 
proscribe  non-consensual  "sexual  acts" 
with  anyone,  "sexual  acts"  with  persons 
below  the  age  of  12,  and  attempts  to 
engage  in  such  conduct.  "Sexual  act"  is 
generally  defined  (in  18  U.S.C. 
§  2246(2))  to  mean  an  act  involving  any 
degree  of  genital  or  anal  penetration. 


oral-genital  or  oral-anal  contact,  or 
direct  genital  touching  of  a  victim  below 
the  age  of  16  in  certain  circumstances. 
(The  second  part  of  the  definition  in 
subparagraph  (B)  of  paragraph  (3), 
relating  to  physical  contact  with  intent 
to  commit  aggravated  sexual  abuse  or 
sexual  abuse,  does  not  enlai^e  the  class 
of  covered  offenses  under  the  federal 
law  definitions  because  sections  2241 
and  2242  explicitly  encompass  attempts 
as  well  as  completed  offenses.) 

Second,  a  state  could  comply  by 
requiring  registration  for  offenders 
convicted  of  the  state  offenses  that 
correspond  to  the  federal  offenses 
described  above — i.e.,  the  most  serious 
sexually  assaultive  crime  or  crimes 
under  state  law,  covering  non- 
consensual sexual  acts  involving 
penetration — together  with  state 
offenses  (if  any)  that  have  as  their 
elements  engaging  in  physical  contact 
with  another  person  with  intent  to 
commit  such  a  crime. 

Definition  of  "Sexually  Violent 
Predator"— Subsection  (aX3)  (C)-(E) 

Offenders  who  meet  the  definition  of 
"sexually  violent  predator"  are  subject 
to  more  stringent  registration 
requirements  than  other  sex  offenders. 

(1)  Subparagraph  (C)  defines 
"sexually  violent  predator"  to  mean  a 
person  who  has  been  convicted  of  a 
sexually  violent  offense  and  who  suffers 
bom  a  mental  abnormality  or 
personality  disorder  that  makes  the 
person  likely  to  engage  in  predatory 
sexually  violent  offenses. 

(2)  Subparagraph  (D)  essentially 
defines  "mental  abnormality"  to  mean  a 
condition  involving  a  disposition  to 
conmiit  criminal  sexual  acts  of  sudi  a 
degree  that  it  makes  the  person  a 
menace  to  others.  There  is  no  definition 
of  "personality  disorder"  in  the  Act; 
hence,  the  definition  of  this  term  is  a 
matter  of  state  discretion.  For  example, 
a  state  may  choose  to  utiUze  the 
definition  of  "personality  disorder"  that 
ap{>ears  in  the  Diagnostic  and  Statistical 
Manual  of  Mental  Disorders:  DSM-IV. 
American  Psychiatric  Association, 
Diagnostic  and  Statistical  Manual  of 
Mental  Disorders  (4th  ed.  1994). 

(3)  Subparagraph  (E)  defines 
"predatory"  to  mean  an  act  directed  at 
a  stranger  or  at  a  person  with  whom  a 
relationship  has  been  established  or 
promoted  for  the  primary  purpose  of 
victimizaticHi. 

As  noted  earlier,  the  Act  provides  that 
the  determination  whether  an  offender 
is  a  "sexually  violent  predator"  is  to  be 
made  by  the  sentencing  court  with  the 
assistance  of  a  board  of  experts.  The  Act 
does  not  require,  or  preclude,  that  all 
persons  convicted  of  a  sexually  violent 
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offense  undergo  a  deteimination  as  to 
whether  they  satisfy  the  definition  of 
"sexually  violent  predator."  It  also  does 
not  specify  under  what  conditions  such 
an  inquiry  must  be  undertaken.  A  state 
that  wishes  to  comply  with  the  Act  must 
adopt  some  approach  to  this  issue,  but 
the  specifics  are  a  matter  of  state 
discretion.  For  example,  a  state  might 
provide  that  the  decision  whether  to 
seek  classification  of  an  offender  as  a 
"sexually  violent  predator"  is  a  matter 
of  judgment  for  prosecutors  or  might 
provide  that  a  determination  of  this 
question  should  be  undertaken 
routinely  when  a  person  is  convicted  of 
a  sexually  violent  offense  and  has  a 
prior  history  of  committing  such  crimes. 

Similarly,  the  Act  affortu  states 
discretion  with  regard  to  the  timing  of 
the  determination  whether  an  offender 
is  a  "sexually  violent  predator."  A  state 
may,  but  need  not.  provide  that  a 
determination  on  this  issue  be  made  at 
the  time  of  sentencing  or  as  a  part  of  the 
original  sentence.  It  could,  for  example, 
be  made  instead  by  the  responsible 
court  when  the  offender  has  served  a 
term  of  imprisonment  and  is  about  to  be 
released  &om  custody. 

As  with  other  features  of  the  Jacob- 
Wetter  ling  Act,  sexually  violent 
predator  provisions  only  define  baseline 
requirements  for  states  that  wish  to 
maintain  eligibility  for  full  Bryne 
Formula  Grant  funding.  States  are  free 
to  impose  these  more  stringent 
registration  requirements  on  a  broader 
class  of  offenders  and  may  use  state  law 
categories  or  definitions  for  that 
purpose,  without  contravening  the  Jacob 
Wetterling  Act.  Likewise,  while  the  Act 
does  not  require  dvil  commitment  of 
sexually  violent  predators  or  other 
offenders  under  any  circumstances, 
states  may,  if  they  so  wish,  require  civil 
commitment  of  persons  determined  to 
be  sexually  violent  predators  under  the 
Act's  standards  and  procedures  in  lieu 
of  the  Act's  heightened  registration 
reouirements  for  such  persons. 

If  a  state  chooses  to  subject  all  persons 
convicted  of  a  "sexually  violent 
offense"  to  the  more  stringent 
registration  requirements  and  standards 
provided  by  the  Act  for  "sexually 
violent  predators,"  then  a  particularized 
determination  that  an  offender  is  a 
"sexiially  violent  predator"  would  have 
no  practical  effect  and  would  be 
superfluous.  Hence,  if  a  state  elected 
this  approach,  it  would  not  be  necessary 
for  the  state  to  have  "sexually  violent 
predator"  determinations  made  by  the 
sentencing  court  or  to  constitute  boards 
of  experts  to  advise  the  courts 
concerning  such  determinations,  prior 
to  the  commencement  of  registration.  In 
a  state  that  eschewed  particularized 


"front  end"  determinations  of  "sexually 
violent  predator"  status  in  this  maimer, 
however,  it  would  still  be  necessary  to 
condition  termination  of  the  registration 
requirement  on  a  determination  by  the 
sentencing  court  (assisted  by  a  board  of 
experts)  pursuant  to  section 
170101(b)(6)(B)  of  the  Act  that  the 
person  does  not  suffer  from  a  mental 
abnormality  or  personality  disorder  that 
would  make  the  person  likely  to  engage 
in  a  predatory  sexually  violent  offense. 

Specifications  Concerning  State 
Registration  Systems  under  the  Act — 
Subsection  (b) 

Paragraphs  (1)  and  (2)  of  subsection 
(b)  set  out  duties  for  prison  officers  and 
courts  in  relation  to  offenders  required 
to  register  who  are  released  from  prison 
or  who  are  placed  on  any  form  of  post- 
conviction supervised  release  ("parole, 
supervised  release,  or  probation").  The 
duties  generally  include  taking 
registration  information,  informing  the 
offender  of  registration  obligations,  and 
transmitting  the  registration  information 
to  the  designated  state  law  enforcement 
agency. 

The  terms  "prison  officer"  and 
"court"  should  be  understood  to 
include  any  officer  having  functions 
relating  to  correctional  matters,  offender 
supervision,  or  the  execution  of 
sentences.  Hence,  states  have  the  option 
of  assigning  responsibility  for  the  initial 
taking  and  transmission  of  registration 
information  to  probation  or  parole 
officers,  as  well  as  to  persons  who  are 
prison  or  court  officers  in  a  narrower 
sense. 

The  specific  duties  set  out  in 
subparagraph  (A)  of  paragraph  (1) 
include:  (i)  informing  the  person  of  the 
duty  to  register  and  obtaining  the 
information  required  for  registration 
(i.e.,  address  information),  (ii)  informing 
the  person  that  he  must  give  written 
notice  of  a  new  address  within  10  days 
to  a  designated  state  law  enforcement 
agency  if  he  changes  residence,  (iii) 
informing  the  person  that,  if  he  changes 
residence  to  another  state,  he  must 
inform  the  registration  agency  in  the 
state  he  is  leaving  and  must  also  register 
the  new  address  with  a  designated  state 
law  enforcement  agency  in  the  new  state 
within  10  days  (if  the  new  state  has  a 
registration  requirement),  (iv)  obtaining 
fingerprints  and  a  photograph  if  they 
have  not  already  been  obtained,  and  (v) 
requiring  the  person  to  read  and  sign  a 
form  stating  that  these  requirements 
have  been  explained. 

Beyond  these  basic  requirements, 
which  apply  to  all  registrants, 
subparagraph  (B)  of  paragraph  (1)  of 
subsection  (b)  requires  that  additional 
information  be  obtained  in  relation  to  a 


person  who  is  required  to  register  as  a 
"sexually  violent  predator."  The 
information  that  is  specifically  required 
under  subparagraph  (B)  is  the  name  of 
the  person,  identifying  factors, 
anticipated  future  residence,  offense 
history,  and  documentation  of  any 
treatment  received  for  the  mental 
abnormality  or  personality  disorder  of 
the  person.  The  Act  does  not  require 
that  prison  officers  or  courts  conduct  an 
investigation  to  determine  the  offender's 
treatment  history.  For  purposes  of 
documenting  the  treatment  received, 
prison  officials  and  courts  may  rely  on 
information  that  is  readily  available  to 
them,  either  from  existing  records  or  the 
offender.  In  addition,  prison  officers  and 
courts  may  comply  with  the 
requirement  to  document  an  offender's 
treatment  history  simply  by  noting  that 
the  offender  received  treatment  for  a 
mental  abnormality  or  personality 
disorder.  If  states  want  to  require  the 
inclusion  of  more  detailed  information 
about  the  offender's  treatment  history, 
however,  they  are  free  to  do  so. 

States  that  wish  to  comply  with  the 
Act  will  need  to  adopt  statutes  or 
administrative  provisions  to  establish 
the  duties  specified  in  subsection  (b)(1) 
and  ensure  that  they  are  carried  out. 
These  informational  requirements,  like 
other  requirements  in  the  Act,  only 
define  minimimi  standards,  and  states 
may  require  more  extensive  information 
&t)m  offenders.  For  example,  the  Act 
does  not  require  that  information  be 
obtained  relating  to  registering 
offenders'  employment,  but  states  may 
legitimately  wish  to  know  if  a  convicted 
child  molester  is  seeking  or  has 
obtained  employment  that  involves 
responsibility  for  the  care  for  children. 

As  a  second  example,  although  it  is 
not  required  under  the  Act,  states  are 
strongly  encouraged  to  collect  DNA 
samples,  where  permitted  under 
applicable  legal  standards,  to  be  typed 
and  stored  in  state  DNA  databases. 
States  also  are  urged  to  participate  in 
the  Federal  Bureau  of  Investigation's 
(FBI's)  Combined  DNA  Index  System 
(CDDIS).  CXDDIS  is  the  FBI's  program  of 
technical  assistance  to  state  and  local 
crime  laboratories  that  allows  them  to 
store  and  match  DNA  records  from 
convicted  offenders  and  crime  scene 
evidence.  The  FBI  provides  CODIS 
software,  in  addition  to  user  support 
and  training,  free  of  charge,  to  state  and 
local  crime  laboratories  for  performing 
forensic  DNA  analysis.  CXDDIS  permits 
DNA  examiners  in  crime  laboratories  to 
exchange  forensic  DNA  data  on  an 
intrastate  level  and  will  enable  states  to 
exchange  DNA  records  among 
themselves  through  the  national  CODIS 
system.  Thus,  collection  of  DNA 
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samples  and  participation  in  CODIS 
greatly  enhance  a  state's  capacity  to 
investigate  and  solve  crimes  involving 
biological  evidence,  especially  serial 
and  stranger  rapes. 

Paragraph  (2)  of  subsection  (b)  states, 
in  part,  that  the  officer  or  court  shall 
forward  the  registration  information 
obtained  from  an  offender  who  is  being 
released  to  a  designated  state  law 
enforcement  agency  within  three  days. 
In  some  states,  the  responsible  official 
does  not  wait  until  the  time  of  release 
to  obtain  registration  information  but 
obtains  this  information  some  period  of 
time  (e.g.,  30  days  or  60  days)  prior  to 
release.  Under  such  a  procedure,  it  is 
adequate  if  the  registration  information 
is  forwarded  no  later  than  three  days 
after  release. 

The  Act  leaves  states  discretion  in 
designating  an  agency  as  the  responsible 
"state  law  enforcement  agency," 
including  the  means  by  which  such  a 
designation  is  made,  the  timing  of  such 
a  designation,  and  the  agencies  that  may 
be  designated.  States  are  not  required  to 
select  the  state  policy  as  the  designated 
agency  and  may  choose  any  agency  with 
functions  relating  to  the  enforcement  of 
law  or  protection  of  public  safety.  For 
example,  states  may  designate  as  the 
pertinent  "state  law  enforcement 
agency"  a  correctional  agency,  a  crime 
statistics  bureau  or  criminal  records 
agency,  or  a  department  of  pubUc  safety. 

States  are  encouraged,  however,  to 
ensure  that  the  designated  state  law 
enforcement  agency  is  a  "criminal 
justice  agency"  as  defined  in  28  C.F.R. 
20.3(c).  This  will  permit  the  free 
exchange  of  registration  information 
between  the  state  registry  and  the  FBI's 
records  systems. 

Paragraph  (2)  of  subsection  (b)  also 
provides  Uiat  after  receiving  the 
registration  information  from  the 
responsible  officer  or  court,  the 
designated  state  law  enforcement 
agency  must  immediately  enter  the 
information  into  the  appropriate  state 
law  enforcement  record  system  and 
notify  a  law  enforcement  agency  having 
jurisdiction  where  the  person  expects  to 
reside.  The  Act  leaves  states  discretion 
concerning  the  form  of  notification  to 
the  relevant  local  law  enforcement 
agency.  Permissible  options  include,  for 
example,  written  notice,  electronic 
transmission  of  registration  information, 
and  provision  of  on-line  access  to 
registration  information.  The  Act  also 
leaves  states  discretion  in  determining 
which  state  record  system  is  appropriate 
for  storing  registration  information. 
States  that  %vish  to  achieve  compliance 
with  the  Act,  however,  may  need  to 
modify  state  record  systems  if  they  are 
not  currently  set  up  to  receive  all  the 


types  of  information  that  the  Act 
requires  from  registrants. 

m  some  states,  the  responsible  prison 
officer  or  court  sends  the  initial 
registration  information  both  to  the 
designated  state  law  enforcement 
agency  and  to  a  local  law  enforcement 
agency  having  jurisdiction  where  the 
registrant  will  reside,  as  opposed  to 
transmitting  the  information  only  to  the 
state  agency.  This  approach  is  allowed, 
and  in  such  states  the  state  agency  need 
not  be  required  to  provide  notice  to  the 
local  law' enforcement  agency  because 
such  notice  would  be  superfluous  in 
relation  to  a  local  law  enforcement 
agency  that  has  received  the  registration 
information  directly  from  the  prison 
officer  or  court. 

Likewise,  the  Act  does  not  preclude  a 
state  procedure  under  which  the  prison 
officer  or  court  transmits  the  initial 
registration  information  indirectly  to  the 
designated  state  law  enforcement 
agency  by  sending  it  in  the  first  instance 
only  to  a  local  law  enforcement  agency 
having  jurisdiction  where  the  registrant 
will  reside,  which  is  then  required  to 
forward  the  information  to  the  state 
agency.  Procedures  of  this  type  will  be 
deemed  in  compUance,  so  long  as  the 
information  is  submitted  or  sent  to  the 
local  law  enforcement  agency  within  the 
applicable  time  frame  (no  later  than 
three  days  after  release),  and  state 
procedures  ensiire  that  the  local  agency 
will  forward  the  information  promptly 
to  the  state  agency.  In  a  state  with  this 
type  of  procedure,  having  the  state 
agency  notify  a  local  law  enforcement 
agency  from  which  it  received  the  initial 
registration  information  would  be 
superfluous  and  is  not  required. 

Paragraph  (2)  of  subsection  (b)  further 
provides  tfiat  the  state  law  enforcement 
agency  shall  immediately  transmit  the 
conviction  data  and  fingerprints  to  the 
FBI.  The  Act  should  not  be  understood 
as  requiring  duplicative  transmission  of 
conviction  data  and  fingerprints  to  the 
FBI  at  the  time  of  initial  registration  if 
the  state  already  has  sent  this 
information  to  the  FBI  (e.g.,  at  the  time 
of  conviction). 

Paragraph  (3)  of  subsection  (b)  relates 
to  verification  of  the  offender's  address. 
In  essence,  annual  verification  of 
address  with  the  designated  state  law 
enforcement  agency  is  required  for  all 
offenders  through  the  return  within  10 
days  of  an  address  verification  form  sent 
by  the  agency  to  the  registrant. 
However,  the  verification  intervals  are 
90  days  (rather  than  a  year)  for 
"sexually  violent  predators." 

As  noted  earlier,  these  are  baseline 
requirements  which  do  not  bar  states 
from  requiring  verification  of  address  at 
shorter  intervals  than  those  specified  in 


the  Act.  Likewise,  states  may,  if  they 
wish,  strengthen  the  requirements  for 
transmission  and  return  of  verification 
forms  beyond  the  minimum  required  by 
the  Act,  such  as  requiring  registrants  to 
appear  in  person  at  a  law  enforcement 
agency  to  return  verification  forms  that 
have  been  sent  to  their  residences. 

In  some  states,  the  designated  state 
law  enforcement  agency  does  not 
directly  carry  out  address  verification 
but  develops  verification  forms  which 
are  sent  out  and  received  by  local  law 
enforcement  agencies.  This  delegation 
of  responsibihty  for  the  verification 
function  is  allowed,  so  long  as  the 
procedure  specified  in  the  Act  for 
periodic  address  verification  through 
transmission  and  return  of  a  verification 
form  is  compUed  with,  and  state 
procedures  ensure  that  the  designated 
state  law  enforcement  agency  will 
promptly  be  made  aware  if  the 
verification  process  discloses  that  the 
registrant  is  no  longer  at  the  registered 
address. 

As  indicated  above,  under  paragraph 
(1)(A)  of  subsection  (b)  of  the  Act, 
registrants  are  required  to  submit  or 
send  change  of  address  information 
within  10  days  of  the  change  of 
residence.  Paragraph  (4)  of  subsection' 
(b)  requires  the  designated  state  law 
enforcement  agency  to  notify  other 
interested  law  enforcement  agencies  of 
a  change  of  address  by  the  registrant. 
Specifically,  when  a  registrant  changes 
residence  to  a  new  address,  the 
designated  law  enforcement  agency 
must  (i)  notify  a  law  enforcement 
agency  having  jurisdiction  where  the 
registrant  will  reside,  and  (ii)  if  the 
registrant  moves  to  a  new  state,  notify 
the  law  enforcement  agency  virith  which 
the  offender  must  register  in  the  new 
state  (if  the  new  state  has  a  registration 
requirement). 

Under  many  state  registration 
programs,  registrants  do  not  send 
change  of  address  information  directly 
to  the  designated  state  law  enfracement 
agency  but  provide  this  information  to 
a  local  law  enforcement  agency  or  other 
intermediary  (such  as  a  probation 
officer),  which  is  then  requiredio 
forward  it  to  the  state  agency.  This 
approach  is  allowed  imder  the  Act,  so 
long  as  the  registrant  is  reqiiired  to 
submit  or  send  change  of  address 
information  to  the  intermediary  within 
the  time  frame  specified  by  the  Act  (no 
later  than  10  days  after  the  change  of 
address),  and  state  procedures  ensure 
that  the  intermediary  will  forward  the 
information  promptly  to  the  designated 
state  law  enforcement  agency.  If  the 
intermediary  that  receives  the  change  of 
address  information  in  the  first  instance 
is  a  local  law  enforcement  agency 
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having  jurisdiction  where  the  registrant 
will  reside,  then  the  designated  state 
law  enforcement  agency  does  not  have 
to  notify  that  local  law  enforcement 
agency  of  the  change  of  address  because 
doing  so  would  be  superfluous.  If, 
however,  the  intermediary  is  a  local  law 
enforcanent  agency  in  the  place  from 
which  the  registrant  is  moving,  the 
requirement  remains  of  immediately 
•  notifying  a  law  enforcement  agency 
having  jurisdiction  over  the  new  place 
of  residence.  Either  the  state  agency  or 
the  local  law  enforcement  agency  that 
receives  the  change  of  address 
information  in  the  first  instance  must 
provide  such  notification. 

Paragraph  (5)  requires  a  person 
convicted  of  an  offense  that  requires 
registration  under  the  Act  who  moves  to 
another  state  to  register  within  10  days 
with  a  designated  state  law  enforcement 
agency  in  his  new  state  of  residence  (if 
the  new  state  has  a  registration 
requirement).  This  entails 
resp<Misibilities  for  states  in  relation  to 
out-of-state  offenders  who  move  into  the 
state,  as  well  as  personal  responsibilities 
for  the  registrant.  To  comply  with  the 
Act.  a  state  registration  program  must 
require  registration  by  out-of-state 
offenders  in  the  Act's  offense  categories 
who  move  into  the  state  and  must 
provide  that  such  offenders  are  required 
to  register  within  10  days  of  establishing 
residence  in  the  state. 

Subparagraph  (A)  of  paragraph  (6) 
states  that  the  registration  requirement 
remains  in  effect  for  10  years.  As  noted 
earlier,  states  may  choose  to  establish 
longer  registration  periods,  but 
registration  requirements  of  shorter 
duration  are  not  consistent  with  the  Act. 
Hence,  for  example,  a  state  program  is 
not  in  compliance  with  the  Act  if  it 
allows  registration  obligations  to  be 
waived  or  terminated  before  the  end  of 
the  10  year  period  on  such  grounds  as 
a  finding  of  rehabilitation,  or  a  finding 
that  registration  (or  continued 
registration)  would  not  serve  the 
purposes  of  the  state's  registration 
provisions.  However,  if  the  underlying 
conviction  is  reversed,  vacated,  or  set 
aside,  or  if  the  registrant  is  pardoned, 
registration  (or  continued  registration)  is 
not  required  under  the  Act.  Also,  a  state 
may  toll  registration  requirements 
during  periods  in  which  an  olfender  is 
incarcerated  for  another  offiense  or 
civilly  committed  because  it  is 
supeHluous  to  carry  out  address 
registration  and  verification  procedures 
while  the  registrant  is  confined. 

Subparagraph  (B)  of  paragraph  (6) 
states  that  the  registration  requirement 
for  "sexually  violent  predators"  under 
the  Act  terminates  upon  a  determination 
that  the  offender  no  longer  suffers  from 


a  mental  abnormality  or  personality 
disorder  that  would  make  him  likely  to 
engage  in  a  predatory  sexually  violent 
offense.  This  provision  does  not  require 
review  of  the  offender's  status  at  any 
particular  interval.  For  example,  a  state 
could  set  a  minimum  period  of  10  years 
before  entertaining  a  request  to  review 
tffe  status  of  a  "sexually  violent 
predator."  the  same  period  as  the 
general  minimum  registration  period  for 
sex  offenders  under  the  Act. 

The  termination  provision  in  ' 
subparagraph  (B)  of  paragraph  (6)  only 
affects  the  requirement  that  a  person 
register  as  a  "sexually  violent  predator" 
under  subparagraph  (B)  of  sul^ection 
(a)(1)  of  the  Jacob  Wetterling  Act.  It  does 
not  limit  states  in  imposing  more 
extensive  registration  requirements 
under  their  own  laws.  Moreover,  even  if 
it  has  been  determined  as  provided  in 
subparagraph  (B)  of  paragraph  (6)  that  a 
person  is  no  longer  a^'sexually  violent 
predator."  this  does  not  relieve  the 
person  of  the  10-year  registration 
requirement  under  other  provisions  of 
the  Jacob  Wetterling  Act  which  applies 
to  any  {wrson  convicted  of  a  "criminal 
offense  against  a  victim  who  is  a  minor" 
or  a  "sexually  violent  offense." 

Criminal  Penalties  for  Registration 
Violations — Subsection  (c) 

The  Act  provides  that  a  person 
required  to  register  under  a  state 
program  established  pursuant  to  the  Act 
who  knowingly  fails  to  register  and  keep 
such  registration  ciurent  shall  be  subject 
to  criminal  penalties.  Accordingly, 
states  that  wish  to  comply  with  the  Act 
will  need  to  enact  criminal  provisions 
covering  this  situation  as  part  of,  or  in 
conjunction  with,  the  legislation 
defining  their  registration  systems,  if 
they  have  not  already  done  so. 

The  Act  neither  requires  states  to 
allow  a  defense  for  offenders  who  were 
unaware  of  their  legal  registration 
obligations  nor  precludes  states  fit)m 
doing  so.  As  a  practical  matter,  states 
can  ensure  that  offenders  are  aware  of 
their  obligations  through  consistent 
comphance  with  the  Act's  provisions 
for  advising  offenders  of  registration 
requirements  at  the  time  of  release  and 
obtaining  a  signed  acknowledgment  that 
this  information  has  been  provided.  If 
the  violation  by  a  registrant  consists  of 
failing  to  return  an  address  verification 
form  within  10  days  of  receipt,  the  state 
may  allow  a  defense  if  the  registrant  can 
prove  that  he  did  not  in  fact  change  his 
residence  address,  as  provided  in 
subsection  (b)(3)(A)(iv). 


Release  of  Registration  Information — 
Subsection  (d) 

Subsection  (d)  governs  the  disclosure 
of  information  collected  under  a  state 
registration  program.  This  part  of  the 
Act  has  been  amended  by  the  federal 
Megan's  Law  (Pub.  L.  No.  104-145, 110 
Stat.  1345).  To  comply  with  the  Megan's 
Law  amendment,  a  state  must  establish 
a  conforming  information  release 
program  that  applies  to  offenders 
required  to  register  on  the  basis  of 
convictions  occurring  after  the 
establishment  of  the  program.  States  do 
not  have  to  apply  new  information 
release  standards  to  offenders  whose 
convictions  predate  the  establishment  of 
a  conforming  program,  but  the  Act  does 
not  preclude  states  from  applying  such  ' 
standards  retroactively  to  offenders 
convicted  earlier  if  they  so  wish. 

The  Megan's  Law  amendment  made 
two  important  changes  ftt)m  the  prior 
law: 

Firet.  subsection  (d)  originally 
provided  that  information  collected 
under  state  registration  programs  is  to 
be  treated  as  private  data,  subject  to 
limited  exceptions.  The  Megan's  Law 
amendment  has  repealed  the  general 
"private  data"  restriction  and  has 
substituted  an  affirmative  statement  (in 
subsection  (d)(1))  that  information 
collected  under  a  state  registration 
program  may  be  disclosed  for  any 
purpose  permitted  under  the  law  of  the 
state.  Hence,  under  the  current  law, 
there  is  no  requirement  that  registration 
information  be  treated  as  private  or 
confidential  to  any  greater  extent  than 
the  state  may  wish. 

Second,  paragraph  (2)  of  subsection 
(d),  as  amended,  provides  that  the 
designated  state  law  enforcement 
agency,  and  any  local  law  enforcement 
agency  authorized  by  the  state  agency, 
shall  release  relevant  information  that  is 
necessary  to  protect  the  public 
concerning  a  specific  person  required  to 
register  under  the  Act.  In  contrast,  the 
prior  law  only  provided  that 
information  may  be  released  for  this 
piupose. 

Tne  principal  objective  of  this  change 
is  to  ensure  that  registration  programs 
will  include  means  for  members  of  the 
public  to  obtain  information  concerning 
registered  offenders  that  is  necessary  for 
the  protection  of  themselves  or  their 
fomilies.  In  Ught  of  this  change,  a  state 
cannot  comply  with  the  Act  by  releasing 
registration  information  only  to  law 
enforcement  agencies,  to  other 
governmental  or  n<»-govemmental 
agencies  or  organizations,  to  prospective 
employers,  or  to  the  victims  of 
registrants'  offenses.  States  also  cannot 
comply  by  having  purely  permissive  or 


discretionary  authority  for  officials  to 
release  registration  information. 
Information  must  be  released  to 
members  of  the  public  as  necessary  to 
protect  the  public  from  registered 
offenders.  TTiis  mandatory  disclosure 
requirement  applies  both  in  relation  to 
offenders  required  to  register  because  of 
conviction  for  "a  criminal  offense 
against  a  victim  who  is  a  minor"  and 
those  required  to  register  because  of 
conviction  for  a  "sexually  violent 
offense." 

States  do,  however,  retain  discretion 
to  make  judgments  concerning  the 
circumstances  in  which,  and  Uie  extent 
to  which,  the  disclosure  of  registration 
information  to  the  public  is  necessary 
for  public  safety  purposes  and  to  specify 
standards  and  procedures  for  making 
these  determinations.  Several  diffierent 
approaches  to  this  issue  appear  in 
existing  state  laws. 

One  type  of  approach,  which  is 
consistent  with  the  requirements  of  the 
Jacob  Wetterling  Act  as  amended, 
involves  particularized  risk  assessments 
of  registered  offenders,  with  differing 
degrees  of  information  release  based  on 
the  degree  of  risk.  For  example,  some 
states  classify  registered  offenders  in 
this  manner  into  risk  levels,  with  (1) 
Registration  information  limited  to  law 
enforcement  uses  for  offenders  in  the 
"low  risk"  level.  (2)  notice  to 
organizations  with  a  particular  safety 
interest  (such  as  schools  and  other  child 
care  entities)  for  "medium  risk" 
offenders,  and  (3)  notice  to  neighbors  for 
"high  risk"  offenders. 

States  are  also  free  imder  the  Act  to 
make  judgments  concerning  the  degree 
of  danger  posed  by  different  types  of 
offenders  and  to  provide  information 
disclosure  for  all  offenders  (or  only 
offenders)  with  certain  characteristics  or 
in  certain  offense  categories.  For 
example,  states  may  decide  to  focus 
particularly  on  child  molestera,  in  light 
of  the  vulnerability  of  the  potential 
victim  class,  and  on  recidivists,  in  light 
of  the  threat  posed  by  offenders  who 
persistently  commit  sexual  offenses. 

Another  approach  consistent  with  the 
Act  is  to  make  information  accessible  to 
members  of  the  public  on  request.  This 
may  be  done,  for  example,  by  making 
registration  lists  open  for  inspection  by 
the  public,  by  establishing  call-in 
numbers  which  members  of  the  public 
can  contact  to  obtain  information  on  the 
registration  status  of  identified 
individuals,  or  by  providing  such 
information  in  response  to  written 
requests.  As  with  proactive  notification 
systems,  states  that  have  information- 
on-request  systems  may  make 
judgments  about  which  registered 
offenders  or  classes  of  registered 
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offenders  should  be  covered  and  what 
information  will  be  disclosed 
concerning  these  offenders. 

States  are  encouraged  to  involve 
victims  and  victim  advocates  in  the 
development  of  their  information 
release  programs  and  in  the  process  for 
particularized  risk  assessments  of 
registrants  if  the  state  program  involves 
such  assessments. 

Paragraph  (2)  of  subsection  (d)  does 
not  deprive  states  of  the  authority  to 
exercise  centralized  control  over  the 
release  of  information,  or  if  the  state 
prefers,  to  have  local  agencies  make 
determinations  concerning  public  safety 
needs  and  information  release. 

A  proviso  at  the  end  of  paragraph  (2) 
states  that  the  identity  of  the  victim  of 
an  offense  that  requires  registration 
under  the  Act  shall  not  be  released.  This 
proviso  safeguards  victim  privacy  by 
prohibiting  disclosure  of  victim  identity 
to  the  general  public  in  the  context  of 
information  release  programs  for 
registered  offenders.  It  does  not  bar  the 
dissemination  of  victim  identity 
information  for  law  enforcement  or 
other  governmental  purposes  (as 
opposed  to  disclosure  to  the  public)  and 
does  not  require  that  a  state  limit 
maintenance  of  or  access  to  victim 
identity  information  in  public  records 
(such  as  police  and  court  records)  which 
exist  independently  of  the  registration 
system.  Because  the  purpose  of  the 
proviso  is  to  protect  the  privacy  of 
victims,  its  restriction  may  be  waived  at 
the  victim's  option. 

So  long  as  tne  victim  is  not  identified, 
the  proviso  in  paragraph  (2)  does  not  bar 
including  information  concerning  the 
characteristics  of  the  victim  and  3ie 
nature  and  circumstances  of  the  offense 
in  information  release  programs  for 
registered  offenders.  For  example,  states 
are  not  barred  by  the  proviso  from 
releasing  such  information  as  victim  age 
and  gender,  a  description  of  the 
offender's  conduct,  and  the  geographic 
area  where  the  offiense  occuned. 

Immunity  for  Good  Faith  Conduct- 
Subsection  (e) 

Subsection  (e)  states  that  law 
enforcement  agencies,  employees  of  law 
enforcement  agencies,  and  state  officials 
shall  be  immime  from  liability  for  good 
feith  conduct  under  the  Act. 

Compliance— Subsection  (f) 

States  have  three  years  from  the  date 
of  enactment  (i.e.,  September  13, 1994) 
to  come  into  compliance  with  the  Act 
unless  the  Attorney  General  grants  an 
additional  two  years  where  a  state  is 
making  good  faith  efforts  at 
implementation.  States  that  fail  to  come 
into  comphance  within  the  specified 


time  period  will  be  subiect  to  a 
mandatory  10%  reduction  of  Byrne 
Formula  Grant  funding,  and  any  funds 
that  are  not  allocated  to  noncomplying 
states  will  be  reallocated  to  states  that 
are  in  compliance. 

States  are  requested  to  submit 
descriptions  of  their  existing  or 
proposed  registration  systems  for  sex 
offenders  to  the  Bureau  of  Justice 
Assistance  as  soon  as  possible.  These 
submissions  will  be  reviewed  to 
determine  the  status  of  state  compliance 
with  the  Act  and  to  suggest  any 
necessary  changes  to  achieve 
compliance  before  the  funding 
reduction  goes  into  effect. 

To  maintain  eligibility  for  full  Byrne 
Formula  Grant  funding  following 
September  13, 1997 — the  end  of  the 
three-year  implementation  period 
provided  by  the  Act— states  must 
submit  to  the  Bureau  of  Justice 
Assistance  by  July  13,  1997,  information 
that  shows  compliance  with  the  Act  or 
a  written  explanation  of  why 
comphance  cannot  be  achieved  within 
that  period  and  a  description  of  the 
good  faith  efforts  that  justify  an 
extension  of  time  (but  not  more  than 
two  years)  for  achieving  compliance. 
States  will  also  be  required  to  submit 
information  in  subsequent  program 
years  concerning  any  changes  in  sex 
offender  registration  systems  that  may 
affect  comphance  with  the  Act. 

Dated:  March  28. 1997. 
Janet  Reno, 
Attorney  General. 
(FR  Doc  97-8702  Filed  4-3-97;  8:45  am) 
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Drug  Enforcement  Administration 
[Docket  No.  96-2^ 

JOM  R.  Castro.  M.D.;  Denial  of 
Application 

On  Febniary  20, 1996,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Jose  R.  Castro,  M.D. 
(Respondent),  of  Abna,  Georgia, 
notifying  him  of  an  opportxmity  to  show 
cause  as  to  why  DEA  should  not  deny 
his  application  for  a  DEA  Certificate  of 
Registration  as  a  practitioner  under  21 
U.S.C.  823(f),  for  reason  that  his 
registration  would  be  inconsistent  with 
the  pubUc  interest.  The  Order  to  Show 
Cause  alleged,  in  substance,  that:  (1) 
From  August  1989  through  February 
1990,  Federal  and  state  agents  made  12 
undercover  visits  to  Respondent's  office 
and  that  on  each  occasion.  Respondent 
issued  the  agents  prescriptions  for 
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controlled  substances  for  no  legitimate 
medical  use  and  outside  the  scope  of 
professional  practice:  (2)  On  or  about 
January  10. 1991,  Respondent  was 
indicted  in  the  United  States  District 
Court  for  the  Southern  District  of 
Georgia  and  charged  with  12  counts  of 
illegal  distribution  of  controlled 
substances;  (3)  On  May  8.  1991. 
Respondent  was  found  guilty  in  the 
United  States  District  Court  for  the 
Southern  District  of  Georgia  of  four 
counts  of  illegal  distribution  of 
controlled  substances:  (4)  Between  1989 
and  1991,  Respondent  prescribed 
numerous  di^rent  controlled 
substances  to  an  individual  for  no 
legitimate  medical  reason.  On  May  17, 
1991.  the  individual  died  of  a  drug 
overdose  after  consuming  a  combination 
of  controlled  substances  prescribed  by 
Respondent.  A  subsequent  autopsy 
revealed  that  the  individual  died  of 
multiple  drug  poisoning,  consistent 
with  the  controlled  substances  that 
Respondent  prescribed:  (5)  On 
September  3, 1991.  the  Composite  State 
Board  of  Medical  Examiners,  State  of 
Georgia,  ordered  the  summary 
suspension  of  Respondent's  privileges 
to  handle  controlled  substances. 
Pursuant  to  the  Order,  Respondent  was 
ordered  to  surrender  DEA  Certificate  of 
Registration  AC  9230311.  Accordingly, 
on  September  10, 1991,  Respondent 
voluntarily  surrendered  his  DEA 
remstration. 

On  March  22, 1996,  Respondent, 
through  counsel,  requested  a  hearing  on 
the  issues  raised  by  the  t>der  to  Show 
Cause,  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  Following  prehearing 
procedures,  a  hearing  was  scheduled  to 
commence  on  January  29, 1997.  On 
October  16. 1996,  the  Government  filed 
a  Motion  for  Summary  Disposition, 
alleging  that  Respondent  was  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Georgia.  The  Government's  motion  was 
supported  by  a  copy  of  a  Consent  Order 
entered  into  by  Respondent  and  the 
Composite  State  Board  of  Medical 
Examiners  for  the  State  of  Georgia 
(Board)  on  January  9, 1992,  and  a  copy 
of  a  letter  from  the  Board  to  DEA  dated 
October  11, 1996,  stating  that 
Respondent  was  not  authorized  to 
possess  or  prescribe  controlled 
substances.  Although  provided  an 
opportimity  to  do  so.  Respondent  did 
not  file  a  response  to  the  Government's 
motion. 

On  November  22. 1996,  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Ruling,  Findings  of  Fact,  Conclusions  of 
Law  and  Decision  finding  that 
Respondent  lacked  authorization  to 


handle  controlled  substances  in  the 
State  of  Georgia;  granting  the 
Government's  Motion  for  Summary 
Disposition;  and  recommending  that 
Respondent's  application  for  a  DEA 
Certificate  of  Registration  be  denied. 
Neither  party  filed  exceptions  to  her 
opinion,  and  on  January  8, 1997,  Judge 
Bittner  transmitted  the  record  of  these 
proceedings  to  the  Acting  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  feet  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  full, 
the  Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Laws 
and  Decision  of  the  Administrative  Law 
Judge. 

The  Acting  Deputy  Administrator 
finds  that  on  January  9, 1992, 
Respondent  and  the  Board  entered  into 
a  Consent  Order  whereby  Respondent's 
license  to  practice  medicine  was 
suspended  for  five  years  with  all  but  the 
first  six  months  suspended  and  was 
then  placed  on  probation.  As  part  of  the 
Consent  Order,  Respondent 
relinquished,  until  further  order  of  the 
Board,  "his  right  to  prescribe, 
administer,  dispense,  order  or  {>osse8s 
•  *  •  controlled  substances."  A  letter 
from  the  Board  dated  October  11, 1996, 
indicated  that  Respondent  was  "not 
authorized  to  possess  or  prescribe  any 
controlled  sut»tance."  There  is  no 
evidence  in  the  record  that  the  Board 
has  since  reinstated  Respondent's 
controlled  substance  privileges. 
Therefore,  the  Acting  Deputy 
Administrator  finds  that  Respondent  is 
not  cuirrently  authorized  to  handle 
controlled  substances  in  the  State  of 
Georgia. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  business.  21  U.S.C. 
802(21).  823(f).  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Dominick  A.  Ricd,  M.D.,  58 
FR  51,104  (1993);  James  H.  Nickens, 
M.D.,  57  Fed.  Reg.  59,847  (1992);  Roy  E. 
Hardman.  M.D.,  57  FR  49,195  (1992).  In 
the  instant  case,  the  record  indicates 
that  Respondent  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Georgia.  As 
Judge  Bittner  notes,  "(bjecause 
Respondent  lacks  this  state  authority,  he 
is  not  currently  entitled  to  a  DEA 
registration."  Because  Respondent  is  not 
entitled  to  a  DEA  registration,  the 


Acting  Deputy  Administrator  finds  it 
unnecessary  to  address  whether 
Respondent's  registration  would  be 
inconsistent  with  the  pubUc  interest  as 
alleged  in  the  Order  to  Show  Cause. 

Judge  Bittner  also  properly  granted 
the  Government's  Motion  for  Summary 
Disposition.  Here,  the  parties  did  not 
dispute  the  fact  that  Respondent  was 
unauthorized  to  handle  controlled 
substances  in  Georgia.  Therefore,  it  is 
well-settled  that  when  no  question  of 
material  fact  is  involved,  a  plenary, 
adversary  administrative  proceeding 
involving  evidence  and  cross- 
examination  of  witnesses  is  not 
obligatory.  See  Phillip  E.  Kirk.  M.D..  48 
FR  32,887  (1983),  aff'd  d  sub  nom  Kirk 
v.  Mullen,  749  F.2d  297  (6th  Qr.  1984); 
NLRB  V.  International  Association  of 
Bridge,  Structural  and  Ornamental 
Ironworkers,  AFL-CIO,  549  F.2d  634 
(9th  Cir.  1977);  United  States  v. 
Consolidated  Mines  &  Smelting  Co.,  44 
F2d  432  (9th  Cir.  1971).  '■ 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824,  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application 
submitted  by  Jose  R.  Castro,  M.D.  for  a 
DEA  Certificate  of  Registration,  be,  and 
it  hereby  is,  denied.  'Iliis  order  is 
effective  May  5, 1997. 

Dated:  March  24, 1997. 


Jamn  S.  Milfiord, 

Acting  Deputy  Administrator. 

[FR  Doc.  97-8560  Filed  4-3-97;  8:45  am) 


BIUJNO  COM  4410-09-M 


Abbas  Helim  Demetrios,  M.D.; 
Revocation  of  Ragistration 

On  June  24, 1996,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Abbas  Helim 
Demetrios,  M.D.,  notifying  him  of  an 
opportimity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  BD1248029, 
and  deny  any  pending  requests  for 
modification  of  such  registration  to 
change  the  registered  address  from 
California  to  Georgia,  pursuant  to  21 
U.S.C.  823(f)  and  824(a)(3),  for  reason 
that  he  is  not  ctirrently  authorized  to 
handle  controlled  substances  in  the 
States  of  California  and  Georgia.  The 
order  also  notified  Dr.  Demetrios  that 
should  no  request  for  a  hearing  be  filed 
within  30  days,  his  hearing  ri^t  would 
be  deemed  waived. 

The  DEA  received  a  signed  receipt 
indicating  that  the  order  was  received 
on  July  1, 1996.  No  request  for  a  hearing 


or  any  other  reply  was  received  by  the 
DEA  from  Dr.  Demetrios  or  anyone 
purporting  to  represent  him  in  this 
matter.  Therefore,  the  Acting  Deputy 
Administrator,  finding  that:  (1)  Thirty 
days  have  passed  since  the  receipt  of  the 
Order  to  Show  Cause,  and  (2)  no  request 
for  a  hearing  having  been  received, 
concludes  that  Dr.  Demetrios  is  deemed 
to  have  waived  his  hearing  right.  After 
considering  the  relevant  material  from 
the  investigative  file  in  this  matter,  the 
Acting  Deputy  Administrator  now 
enters  his  final  order  without  a  hearing 
pursuant  to  21  CFR  1301.54(e)  and 
1301.57. 

The  Acting  Deputy  Administrator 
finds  that  Dr.  Demetrios  is  currently 
registered  with  DEA  in  the  State  of 
California.  On  June  3, 1993,  he 
submitted  a  renewal  application  for  his 
DEA  registration  indicating  that  he 
wanted  to  change  the  address  to  a 
location  in  Gumming,  Georgia. 

The  Acting  Deputy  Administrator 
further  finds  that  on  December  6, 1993, 
the  Composite  State  Board  of  Medical 
Examiners  for  the  State  of  Georgia 
(Georgia  Board)  ordered  the  summary 
susf)ension  of  Dr.  Demetrios'  license  to 
practice  medicine  in  the  State  of  Georgia 
"based  upon  (his)  repeated  pattern  of 
inappropriate  sexual  conduct  with  his 
patients."  Subsequently,  on  October  5, 
1994,  the  Georgia  Board  accepted  the 
voluntary  surrender  of  Dr.  Demetrios' 
Georgia  medical  license.  Thereafter,  on 
May  30, 1995,  the  Medical  Board  of 
California  (California  Board)  filed  an 
Accusation  proposing  to  revoke  Dr. 
Demetrios'  license  to  practice  medicine 
in  the  State  of  California  based  upon  the 
action  of  the  Georgia  Board,  as  well  as 
Dr.  Demetrios'  conviction  in  a  Georgia 
state  court  on  charges  of  rape,  battery, 
aggravated  sexual  battery,  simple 
battery,  sexual  battery,  and  sexual 
assault  by  a  practitioner  of 
psychotherapy  against  a  patient.  On 
April  3, 1996.  the  California  Board 
entered  a  Default  Decision  revoking  Dr. 
Demetrios'  California  medical  license 
effective  May  3,  1996.  The  Acting 
Deputy  Administrator  concludes  that 
Dr.  Demetrios  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  California, 
where  he  is  currently  registered  with 
DEA,  nor  in  the  State  of  Georgia,  where 
he  is  requesting  modification  of  his  DEA 
registration. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21),  823(0,  and  824(a)(3). 
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This  prerequisite  has  been  consistently 
upheld.  See  Dominick  A.  Ricci,  M.D.,  58 
FR  51.104  (1993);  James  H.  Nickens, 
M.D.  57  FR  59,847  (1992);  Roy  E. 
Hardman,  M.D.,  57  FR  49,195  (1992). 
Here,  it  is  clear  that  Dr.  Demetrios  is 
neither  currently  authorized  to  practice 
medicine  nor  to  dispense  controlled 
substances  in  the  States  of  Georgia  and 
California.  Therefore,  he  is  not  entitled 
to  a  DEA  registration  in  either  state. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration,  BD1248029,  previously 
issued  to  Abbas  Helim  Demetrios,  M.D., 
be,  and  it  hereby  is,  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  any  pending  requests  for  renewal 
and/or  modification  of  such  registration, 
be,  and  they  hereby  are,  denied.  This 
order  is  effective  May  5, 1997. 

Dated:  March  24. 1997. 
James  S.  Milford, 

Acting  Deputy  A  dminstrator. 

[FR  Doc.  97-8559  Filed  4-3-97;  8:45  am] 

BIUJNG  COOC  4410-0*-M 

[Docket  No.  95-U] 

Hagura  Pharmacy;  Denial  of 
Application 

On  May  23, 1995,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Hagura  Pharmacy 
(Respondent)  of  Philadelphia, 
Pennsylvania,  notifying  it  of  an 
opportxmity  to  show  cause  as  to  why 
DEA  should  not  deny  its  application  for 
registration  as  a  retail  pharmacy  under 
21  U.S.C.  823(f).  for  reason  that  such 
registration  would  be  inconsistent  with 
the  public  interest. 

By  letter  dated  June  22, 1995,  the 
Respondent,  through  counsel,  timely 
filed  a  request  for  a  hearing,  and 
following  prehearing  procedures,  a 
hearing  was  held  in  Philadelphia, 
Pennsylvania  on  March  19, 1996,  before 
Administrative  Law  Judge  Marj'  Ellen 
Bittner.  At  the  hearing,  both  parties 
called  a  witness  to  testify  and 
introduced  documentary  evidence.  After 
the  hearing,  both  parties  submitted 
proposed  findings  of  fact,  conclusions  of 
law  and  argument.  On  December  6, 
1996,  Judge  Bittner  issued  her  Opinion 
and  Recommended  Ruling,  Findings  of 
Fact,  Conclusions  of  Law  and  Decision, 
recommending  that  Respondent's 
application  for  a  DEA  Certificate  of 
Registration  be  denied.  Neither  party 


filed  exceptions  to  her  Opinion  and 
Reconunended  Ruling  and  on  January  9, 
1997,  Judge  Bittner  transmitted  the 
record  of  these  proceedings  to  the 
Acting  Deputy  Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  full, 
the  Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision  of  the  Administrative  Law 
Judge.  The  Acting  Deputy 
Administrator's  adoption  is  in  no 
manner  diminished  by  any  recitation  of 
facts,  issues  and  concltisions  herein,  or 
of  any  failure  to  mention  a  matter  of  fact 
or  law. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  pharmacy  is 
located  in  Philadelphia.  Pennsylvania 
and  is  owned  and  operated  by  Tahir 
Abdullah,  R.Ph..  M.D.  (hereinafter      - 
referred  to  as  Dr.  Abdullah).  Respondent 
pharmacy  is  seeking  registration  with 
DEA  in  order  to  handle  controlled 
substances. 

Dr.  Abdullah  received  his  pharmacy 
training  in  Pakistan  and  came  to  the 
United  States  in  1973.  From 
approximately  1977  until  1985,  Dr. 
Abdullah  owned  another  pharmacy, 
also  named  Hagura  Pharmacy,  at 
another  location  in  Philadelphia, 
Pennsylvania.  In  1979,  Dr.  Abdullah's 
brother  came  to  the  United  States  and 
worked  at  Hagura  Pharmacy  as  a  clerk. 
Dr.  Abdullah  was  the  pharmacist-in- 
charge  at  Hagura  Pharmacy  until 
approximately  1981  when  he  began  his 
medical  education  outside  of  the  United 
States.  Beginning  in  1981.  Dr. 
Abdullah's  brother  and  the  pharmacist- 
in-charge  handled  the  daily  operations 
of  the  pharmacy  and  Dr.  Abdullah's 
wife  paid  the  bills.  In  1983,  he  returned 
to  the  United  States  after  the  university 
he  was  attending  closed.  While  he  was 
in  Philadelphia  for  the  most  part  from 
1983  through  1985.  Dr.  Abdullah  only 
occasionally  went  to  Hagura  Pharmacy 
and  was  not  involved  in  the  daily 
operations  of  the  pharmacy. 

In  1984,  unbeknownst  to  Dr. 
Abdullah,  his  brother  attempted  to 
fraudulently  assume  ownership  of 
Hagura  Pharmacy.  However  in  this 
proceeding,  it  is  undisputed  that  Dr. 
Abdullah  remained  the  owner  of  Hagura 
Pharmacy.  In  February  1985,  Dr. 
Abdullah  decided  to  sell  Hagura 
Pharmacy  to  his  brother-in-law  and  on 
February  28, 1995,  papers  were  filed 
with  the  State  Board  of  Pharmacy  for  a 
change  of  ownership  and  listing  the  new 
name  of  the  pharmacy  as  Khawaja 
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Pharmacy-  A  new  DEA  Certificate  of 
Registration  was  issued  to  Khawaja 
Phannacy.  However,  after  only  one 
payment  was  made  by  Dr.  Abdullah's 
brother-in-law,  Khawaja  Pharmacy  was 
closed  and  the  inventory  was 
transferred  to  another  local  pharmacy  in 
mid-April  1985.  Dr.  Abdullah  testified 
at  the  hearing  in  this  matter  that  he 
arranged  for  the  sale  of  Khawaja 
Pharmacy.  There  is  some  question  as  to 
whether  Dr.  Abdullah's  brother-in-law 
was  ever  the  actual  owner  of  Khawaja 
Pharmacy,  however  in  light  of  the 
findings  below,  the  Acting  Deputy 
Administrator  finds  it  uimecessary  to 
resolve  this  issue. 

In  1985.  DEA  initiated  an 
investigation  of  the  controlled  substance 
handling  practices  of  Hagura  Pharmacy 
and  Khawaja  Phannacy.  This 
investigation  was  initiated  after  DEA 
had  received  a  number  of  reports  firom 
Hagura  Pharmacy's  suppliers  that  the 
pharmacy  was  purchasing  an  excessive 
amount  of  Schedule  II  controlled 
sut»tances.  On  May  23, 1985.  DEA 
investigators  attempted  to  serve  an 
administrative  inspection  warrant  at 
then-Khawaja  Pharmacy.  After 
discovering  that  the  pharmacy  was 
closed,  the  investigators  contacted  Dr. 
Abdullah  at  the  suggestion  of  the  State 
Board  of  Pharmacy.  Dr.  Abdullah  and 
the  pharmacist-in-charge  of  Hagura 
Pharmacy  and  Khawaja  Pharmacy  met 
with  the  investigators  at  a  building 
where  the  controlled  substance  records 
of  the  pharmacies  were  maintained.  Dr. 
Abdullah  signed,  as  the  owner  of  the 
pharmacy,  a  receipt  for  the  records 
turned  over  to  the  investigators. 

The  investigators  then  conducted  an 
accountability  audit  of  Schedule  II 
controlled  substances  using  the  records 
supplied  by  E)r.  Abdullah,  as  well  as 
information  provided  by  Hagura 
Pharmacy's  suppliers  and  the  inventory 
conducted  by  the  pharmacist-in-charge 
of  Khawaja  Pharmacy  upon  its  closure. 
The  audit  covered  the  period  January  3, 
1984  through  April  17. 1985,  and 
revealed  a  shortage  of  2,359  dosage 
imits  of  Ritalin  20  mg.  and  overages  of 
the  other  audited  substances. 

In  conducting  the  audit,  the 
investigators  noted  that  at  least  85%  of 
the  approximately  2,400  Schedule  n 
prescriptions  filled  during  the  audit 
period  were  issued  by  one  of  three 
doctors,  all  of  whose  offices  were 
located  at  least  ten  miles  from  Hagura 
Pharmacy.  The  investigators 
interviewed  those  doctors  and  showed 
them  copies  of  the  prescriptions.  Each 
of  the  doctors  stated  that  the  names  on 
the  prescriptions  were  not  patients  of 
the  doctor,  that  it  was  not  the  doctor's 
signature  on  the  prescriptions,  and  that 


no  one  from  either  Hagura  Pharmacy  or 
Khawaja  Pharmacy  had  ever  telephoned 
the  doctor  attempting  to  verify  the 
prescriptions.  The  investigators  then 
telephonically  contacted  the  other 
doctors  whose  prescriptions  were  found 
in  the  pharmacies'  records  to  verify 
their  legitimacy.  The  investigators 
determined  that  haudulent 
prescriptions  found  in  the  records  of  the 
pharmacies  accounted  for  89%  of  the 
approximately  174,000  dosage  units  of 
the  audited  Schedule  n  substances 
dispensed  during  the  audit  period,  and 
approximately  90%  of  the  fraudulent 
prescriptions  were  filled  when  the 
pharmacy  was  operating  under  the 
name  Hagura  Pharmacy.  For  purposes  of 
the  audit,  the  investigators  included  the 
fraudulent  prescriptions  in  the  total 
amount  of  controlled  substances 
dispensed  during  the  audit  period. 
However,  if  those  prescriptions  were 
excluded,  the  results  of  the  audit  would 
be  significantly  difiierent.  with  the 
shortage  being  larger  and  the  overages 
turning  into  shortages. 

Dr.  Abdullah  graduated  from  medical 
school  in  1987,  however  as  of  the  date 
of  the  hearing  he  was  not  licensed  to 
practice  medicine  in  the  United  States. 
Dr.  Abdullah  testified  that  if 
Respondent  pharmacy  is  issued  a  DEA 
Certificate  of  Registration,  he  will  be  the 
managing  pharmacist,  and  if  he  becomes 
licensed  to  practice  medicine  in  the 
United  States,  he  will  close  Respondent 
pharmacy  and  surrender  its  DEA 
regstration. 

The  Government  contends  that 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest 
based  upon  the  fact  that  Hagura 
Pharmacy,  while  owned  by  Dr. 
Abdullah,  did  not  keep  accurate 
controlled  substance  dispensing  records 
as  evidenced  by  the  results  of  the 
accountability  audit  and  the  significant 
nimiber  of  fraudulent  prescriptions  that 
were  filled  by  the  pharmacy.  The 
Government  also  contends  that 
Respondent's  registration  would  not  be 
in  the  public  interest  because  Dr. 
Abdullah  blames  others  for  the 
problems  of  Hagura  Pharmacy,  even 
though  he  was  the  owner. 

Respondent  contends  that  although  he 
was  the  owner,  he  was  not  involved  in 
the  daily  operations  of  Hagura 
Pharmacy  from  1981  through  1985.  and 
therefore,  was  not  involved  in  any 
alleged  wrongdoing.  Respondent  further 
argues  that  any  alleged  wrongdoing 
occurred  prior  to  1985  and  therefore. 
DEA's  proposed  denial  of  its  application 
for  registration  is  barred  by  the  doctrine 
of  laches  and/ or  principles  of  eouity. 

Pursuant  to  21  U.S.C.  823(f),  Uie 
Deputy  Administrator  may  deny  an 


application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  such 
registration  would  be  inconsistent  with 
the  public  interest.  In  determining  the 
public  interest,  the  following  factors  are 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufactiire,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry  J. 
Schwarz.  Jr.,  M.D..  Docket  No.  88-42.  54 
FR  16.422  (1989). 

Regarding  factor  one.  there  is  no 
evidence  in  the  record  that  any  state 
licensing  authority  has  taken  any  action 
against  Dr.  Abdullah  or  any  of  his 
pharmacies.  As  Judge  Bittner  noted 
"that  although  state  licensure  is  a 
prerequisite  for  a  DEA  registration,  it  is 
not  the  only  factor  to  be  considered." 

As  to  factor  two.  the  Acting  Deputy 
Administrator  finds  that  while  DEA 
registers  pharmacies,  a  pharmacy  can 
only  act  through  its  officers  and  agents. 
As  Judge  Bittner  stated  in  her  opinion. 
"(i]t  is  well  settled  that  the  Deputy 
Administrator  may  revoke,  suspend,  or 
deny  a  registration  to  a  pharmacy  'based 
on  the  controlled  substance  handling 
practices  of  the  pharmacy's  owner, 
majority  shareholder,  officer,  managing 
pharmacist  or  other  key  employee.' " 
Cumberland  Prescription  Center.  Inc., 
52  FR  37.224  (1987).  Therefore,  in 
determining  Respondent's  experience  in 
dispensing  controlled  substances,  the 
Acting  Deputy  Administrator  considers 
the  experience  of  Respondent's  owner/ 
pharmacist.  Dr.  Abdullah. 

It  is  undisputed  that  Dr.  Abdullah  was 
the  owner  of  Hagura  Pharmacy  from 
1977  until  at  least  the  end  of  February 
1985.  The  DEA  audit  of  Hagura 
Pharmacy/Khawaja  Pharmacy,  covering 
the  period  January  3, 1984  through 
April  17, 1985,  revealed  that  more  than 
2,400  fraudulent  prescriptions  were 
filed  by  the  pharmacy.  Further 
investigation  revealed  that  three 
doctors'  names  appeared  as  the 


prescribing  physicians  on 
approximately  85%  of  these 
prescriptions  and  these  doctors 
indicated  that  the  prescriptions  were 
forged  and  that  no  one  from  Hagura 
Phannacy  had  ever  contacted  them  to 
verify  the  legitimacy  of  the 
prescriptions.  Of  the  forged 
prescriptions,  90%  were  filled  prior  to 
February  28. 1985,  while  the  pharmacy 
was  operating  as  Hagura  Pharmacy  with 
Dr.  Abdullah  as  the  owner.  Dr.  Abdullah 
contends  that  he  should  not  be  held 
accountable  for  the  forged  prescriptions 
that  were  filled  at  Hagiu^  Pharmacy 
since  he  was  not  actively  involved  in 
the  operation  of  the  pharmacy  at  that 
time. 

Like  Judge  Bittner,  the  Acting  Deputy 
Administrator  rejects  Dr.  Abdullah's 
contention.  As  the  owner,  he  was 
ultimately  responsible  for  what 
occurred  at  his  pharmacy  regardless  of 
whether  he  was  involved  in  its  daily 
operation  or  not.  It  was  Dr.  Abdullah's 
responsibility  to  ensure  that  adequate 
safeguards  were  in  place  to  prevent  the 
diversion  of  controlled  substances. 
However,  with  Dr.  Abdullah  as  the 
owner,  Hagura  Pharmacy  dispensed 
thousands  of  dosage  units  of  highly 
abused  Schedule  II  controlled 
substances  pursuant  to  fraudulent 
prescriptions.  The  Acting  Deputy 
Administrator  is  troubled  by  Dr. 
Abdullah's  continued  assertions  that  he 
should  not  be  held  accoimtable  for  the 
improper  dispensing  that  occurred  at 
Hagura  Pharmacy.  Dr.  Abdullah's  failure 
to  accept  responsibility,  does  not  bode 
well  for  Respondent's  future  handling  of 
controlled  substances. 

Regarding  factors  three  and  four,  there 
is  no  evidence  that  Respondent  or  Dr. 
Abdullah  had  ever  been  convicted 
under  state  or  Federal  laws  relating  to 
controlled  substances.  However,  there  is 
evidence  that  Hagura  Pharmacy,  while 
owned  by  Dr.  Abdullah,  failed  to 
comply  with  Federal  laws  relating  to 
controlled  substances.  Hagiuv  Phannacy 
failed  to  maintain  complete  and 
accurate  records  of  controlled 
substances  in  violation  of  21  U.S'.C.  827 
and  21  CFR  1304.21.  as  evidenced  by 
the  accountability  audit  results.  In 
addition,  Hagura  Pharmacy  dispensed 
controlled  substances  without  a  valid 
prescription  in  violation  of  21  U.S.C. 
829  and  21  CFR  1306.04.  Dr.  Abdullah 
again  argues  that  he  should  not  be  held 
accountable  for  Hagura  Pharmacy's 
failure  to  comply  with  Federal  laws 
since  he  was  not  an  active  participant  in 
the  operation  of  the  pharmacy. 
However,  for  the  reasons  discussed  in 
conjunction  with  factor  two.  the  Acting 
Deputy  Administrator  rejects  this 
argument. 
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As  to  factor  five.  Judge  Bittner  found 
relevant"*  *  *  Dr.  Abdullah's  lack  of 
candor  regarding  the  ownership  of  the 
pharmacy.  *  •  '"Dr.  Abdullah 
maintained  that  he  was  not  the  owner 
of  Khawaja  Pharmacy  and  therefore 
should  not  be  held  accountable  for  the 
actions  of  that  phannacy.  Judge  Bittner 
found  this  argument  "at  best 
disingenuous"  in  light  of  the  fact  that 
Dr.  Abdullah  arranged  for  the  transfer  of 
the  inventory  to  another  pharmacy  upon 
Khawaja  Pharmacy's  closure,  an  that  his 
brother-in-law  had  only  made  one 
payment  to  Dr.  Abdullah  at  the  time  the 
pharmacy  closed.  But  like  Judge  Bittner. 
the  Acting  Deputy  Administrator  finds 
it  imnecessary  to  assess  the  impact  of 
this  finding  on  the  outcome  of  this 
proceeding,  since  90%  of  the  fraudulent 
prescriptions  were  filed  by  Hagura 
Phannacy  while,  without  dispute,  it  was 
owned  by  Dr.  Abdullah. 

Respondent  asserts  that  the  alleged 
wrongdoing  occiirred  more  than  ten 
years  ago  and  therefore  the  doctrine  of 
laches  or  other  principles  of  equity 
should  preclude  the  denial  of 
Respondent's  application  for 
registration.  DEA  has  consistently  held 
that  while  passage  of  time  since  the 
wrongdoing  is  not.  by  itself,  dispositive, 
it  is  a  consideration  in  assessing 
whether  Respondent's  registration 
would  be  inconsistent  with  the  public 
interest.  See  Norman  Alpert,  M.D.,  58 
FR  67,420  (1993).  In  Alpert,  the  then- 
Acting  Administrator  found  significant. 
"Respondent's  recognition  of  the  serious 
abuse  of  his  privileges  as  a  DEA 
registrant,  and  his  sincere  regret  for  his 
actions."  Here  however.  Dr.  Abdullah 
maintains  that  he  has  done  nothing 
wrong  and  that  he  should  not  be  held 
accountable  for  the  actions  of  Hagura 
Pharmacy,  even  though  he  was  its 
owner. 

Judge  Bittner  concluded  that  "(ijt  is 
clear  from  Dr.  Abdullah's  suggestion 
that  he  should  not  be  held  accountable 
for  the  wrongdoing  of  his  pharmacy 
during  his  absence  that  he  does  not 
appreciate  or  accept  the  responsibilities 
that  accompany  owning  a  DEA 
registrant.  Li  addition,  there  is  no 
persuasive  evidence  in  the  record  to 
indicate  that  Dr.  Abdullah  would  be  a 
more  conscientious  owner  the  second 
time  around."  The  Acting  Deputy 
Administrator  agrees.  Dr.  Abdullah  has 
exhibited  a  complete  disregard  for  the 
tremendous  responsibilities  that 
accompany  the  issuance  of  a  DEA 
registration.  Therefore,  the  Acting 
Deputy  Administrator  concludes  that  it 
would  be  inconsistent  with  the  public 
interest  to  grant  Respondent  pharmacy  a 
DEA  registration. 


Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for 
registration  as  a  retail  pharmacy 
submitted  by  Hag\u^  Pharmacy,  be.  and 
it  hereby  is,  denied.  This  order  is 
effective  May  5. 1997. 

Dated:  March  27, 1997.    ' 
JunM  S.  MilfiMd. 
Acting  Deputy  Administrator. 
(FR  Doc.  97-«558  Filed  4-3-97;  8:45  am] 

BILUNO  coot  4410-0*-H 


Romeo  J.  Perez,  M.D.;  Revocation  of 
Registration 

On  July  31, 1996.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Romeo  J.  Perez.  M.D., 
of  St.  Louis,  Missouri,  notifying  him  of 
an  opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  AP1596014. 
and  deny  any  pending  applications  for 
renewal  of  such  registration  as  a 
practitioner  pursuant  to  21  U.S.C.  823(f) 
and  824(a)(3),  for  reason  that  he  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Missouri.  The  order  also  notified  Dr. 
Perez  that  should  no  request  for  a 
hearing  be  filed  within  30  days,  his 
hearing  right  would  be  deemed  waived. 

The  DEA  received  a  signed  receipt 
indicating  that  the  order  was  received 
on  August  2. 1996.  No  request  for  a 
hearing  or  any  other  reply  was  received 
by  the  DEA  from  Dr.  Perez  or  anycme 
purporting  to  represent  him  in  this 
matter.  Therefore,  the  Acting  Deputy 
Administrator,  finding  that:  (1)  Thirty 
days  have  passed  since  the  receipt  of  the 
Older  to  Show  Cause,  and  (2)  no  request 
for  a  hearing  having  been  received, 
concludes  that  Dr.  Perez  is  deemed  to 
have  waived  his  hearing  right.  After 
considering  the  relevant  material  from 
the  investigative  file  in  this  matter,  the 
Acting  Deputy  Administrator  now 
enters  his  final  order  without  a  hearing 
pursuant  to  21  CFR  1301.54(e)  and 
1301.57. 

The  Acting  Deputy  Administrator 
finds  that,  by  order  effective  August  24, 
1994,  the  State  Board  of  Healing  Arts, 
State  of  Missouri  (Board)  revoked  Eh*. 
Perez'  license  to  practice  medicine.  The 
Board  further  ordered  that  Dr.  Perez 
shall  not  apply  for  reinstatement  of  his 
license  for  at  least  two  years  and  one 
day  from  the  effective  date.  The  Acting 
Deputy  Administrator  finds  that  there  is 
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no  evidence  in  the  record  that  Dr.  Perez 
has  sought  reinstatement  of  his  medical 
license.  By  letter  dated  September  6, 
1994,  the  Missouri  Bvireau  of  Narcotics 
and  Dangerous  Drugs  informed  Dr. 
Perez  that  his  Missouri  controlled 
substances  registration  terminated  when 
his  license  to  practice  medicine  was 
revoked,  and  therefore  he  is  not 
authorized  to  handle  controlled 
substances  in  Missouri.  The  Acting 
Deputy  Administrator  concludes,  based 
upon  the  record  before  him,  that  Dr. 
Perez  is  not  currently  authorized  to 
handle  controlled  substances  in 
Missouri. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  appUcant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C  802(21),  823(f),  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Dominick  A.  Ricd.  M.D.,  58 
FR  51,104  (1993):  James  H.  Nickens, 
M.D.  57  FR  59,847  (1992);  Roy  E. 
Hardman,  M.D.,  57  FR  49,195  (1992). 
Here,  it  is  clear  that  Dr.  Perez  is  neither 
currently  authorized  to  practice 
medicine  nor  to  dispense  controlled 
substances  in  the  State  of  Missouri. 
Therefore,  Dr.  Perez  is  not  ciurently 
entitled  to  a  DEA  registration. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration,  API 596014,  previously 
issued  to  Romeo ).  Perez,  M.D.,  be,  and 
it  hereby  is,  revoked.  The  Acting  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration  be.  and  they  hereby 
are,  denied.  This  order  is  efiective  May 
5, 1997. 

Dated:  March  24, 1997. 
Jama  S.  MiUbrd, 
Acting  Deputy  Administrator. 
IFR  Doc  97-8561  Filed  4-3-97;  8:45  am) 

MJJMQ  COOC  441»-0»-M 


DEPARTMEHT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Dtvision 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
Gerteral  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 


based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  ftoquently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  firom 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  hinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 


"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimimi  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  l^bor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Voliune  and  States: 

Volume  ni: 

North  Carolina 

NC970053  (April  04.  1997) 

Volume  VI: 

Utah 

UT970035  (April  04, 1997) 
UT970036  (April  04. 1997) 

Modifications  to  General  Wage 
Determination  Decisions 

The  niunber  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 

Connecticut 

CT970001  (Feb.  14, 1997) 

CT970003  (Feb.  14. 1997) 

CT970004  (Feb.  14,  1997) 
Massachusetts 

MA970002  (Feb.  14, 1997) 

MA970003  (Feb.  14, 1997) 

MA970015  (Feb.  14, 1997) 

MA970020  (Feb.  14.  1997) 
Maine 

ME970005  (Feb.  14. 1997) 

ME970007  (Feb.  14, 1997) 

ME970010  (Feb.  14, 1997) 

ME970022  (Feb.  14, 1997) 

ME970032  (Feb.  14. 1997) 

ME970037  (Feb.  14. 1997) 
New  York 

NY970005  (Feb.  14. 1997) 

NY970022  (Feb.  14, 1997) 

NY970072  (Feb.  14, 1997) 
Rhode  Island 


R1970001  (Feb.  14, 1997) 
Volume  U: 

District  of  Col 
DC970001  (Feb.  14, 1997) 
DC9700O3  (Feb.  14, 1997) 

Delaware 
DE970001  (Feb.  14.  1997) 
DE970002  (Feb.  14,  1997) 
DE9700O4  (Feb.  14,  1997) 
DE970005  (Feb.  14,  1997) 
DE9700O9  (Feb.  14. 1997) 

Maryland 
MD970001  (Feb.  14, 1997) 
MD970OO2  (Feb.  14. 1997) 
MD970006  (Feb.  14, 1997) 
MD970010  (Feb.  14, 1997) 
MD970013  (Feb.  14. 1997) 
MD970021  (Feb.  14, 1997) 
MD970030  (Feb.  14, 1997) 
MD970032  (Feb.  14,  1997) 
MD970034  (Feb.  14.  1997) 
MD970035  (Feb.  14, 1997) 
MD970036  (Feb.  14.  1997) 
MD970037  (Feb.  14. 1997) 
MD970040  (Feb.  14, 1997) 
MD970042  (Feb.  14, 1997) 
MD970047  (Feb.  14,  1997) 
MD970048  (Feb.  14, 1997) 
MD970050  (Feb.  14,  1997) 
MD970053  (Feb.  14,  1997) 
MD970056  (Feb.  14,  1997) 
MD970O58  (Feb  14, 1997) 

Pennsylvania 
FA970005  (Feb.  14, 1997) 

Virginia 
VA970014  (Feb.  14, 1997) 
VA970015  (Feb.  14, 1997) 
VA970018  (Feb.  14, 1997) 
VA970023  (Feb.  14, 1997) 
VA970031  (Feb  14,  1997) 
VA970035  (Feb.  14.  1997) 
VA970036  (Feb  14. 1997) 
VA970054  (Feb.  14,  1997) 
VA970055  (Feb.  14,  1997) 
VA970064  (Feb.  14. 1997) 
VA970068  (Feb.  14,  1997) 
VA970080  (Feb.  14, 1997) 
VA970085  (Feb.  14. 1997) 
VA970088  (Feb.  14, 1997) 
VA970104  (Feb.  14,  1997) 
VA970105  (Feb.  14.  1997) 
VA970107  (Feb  14.  1997) 

West  Virginia 
WV970002  (Feb.  14. 1997) 
WV970003  (Feb.  14. 1997) 

Volume  ni: 

Alabama 

AL970003  (Feb.  14, 1997) 

Florida 
FL970009  (Feb.  14, 1997) 
FL970010  (Feb.  14,  1997) 
FL970015  (Feb.  14,  1997) 

North  Carolina 

NC970047  (Feb  14,  1997) 

Tennessee 
TN970001  (Feh  14. 1997) 

Volume  IV: 

Indiana 
IN970001  (Feb.  14, 1997) 
IN970002  (Feb.  14,  1997) 
IN970003  (Feb.  14,  1997) 
IN970004  (Feb.  14.  1997) 
IN970005  (Feb.  14, 1997) 
IN970006  (Feh  14, 1997) 


IN970016  (Feb.  14, 1997) 
IN970017 (Feh  14. 1997) 
IN970018  (Feb.  14,  1997) 
IN979920  (Feb.  14, 1997) 
IN970O21  (Feb.  14,  1997) 
IN970059  (Feb.  14. 1997) 
IN970060  (Feb.  14, 1997) 
IN970061  (Feb.  14. 1997) 
Michigan 
MI970062  (Feb.  14, 1997) 
MI970065  (Feb.  14, 1997) 

Volume  V.- 
Kansas 
KA970006  (Feb.  14, 1997) 
KA970008  (Feb.  14, 1997) 
KA970010  (Feb.  14, 1997) 
KA970012  (Feb.  14,  1997) 
KA970013  (Feb.  14,  1997) 
KA970015(Feh  14,1997) 
KA970016  (Feb.  14. 1997) 
Missouri 
MO970001  (Feb.  14, 1997) 
M09 70002  (Feb.  14,  1997) 
MO970003  (Feb.  14, 1997) 
MO9700M  (Feb.  14. 1997) 
MO970005  (Feb.  14,  1997) 
MO970008  (Feb.  14,  1997) 
MC)970011  (Feb.  14,  1997) 
MO970015  (Feb  14, 1997) 
MO970047  (Feb.  14.  1997) 
MO970049  (Feb.  14,  1997) 
MO970050  (Feb.  ft.  1997) 
MC)970052  (Feb.  14, 1997) 
MO970056  (Feb.  14, 1997) 
MC)970060  (Feb.  14, 1997) 
MO970064  (Feb.  14,  1997) 
MO970065  (Feb.  14. 1997) 
MO970070  (Feb.  14.  1997) 
MO970071  (Feb.  14,  1997) 
MO970073  (Feb.  14,  1997) 
Nebraska 

NE970009  (Feb.  14,  1997) 
Texas 
TX970019  (Feb.  14, 1997) 

Volume  VI: 

Colorado 
CC)970001  (Feb.  14,  1997) 

Utah 

UT970004  (Feb.  14.  1997) 
Lrr970017(Feb.  14,  1997) 
UT970018  (Feb.  14,  1997) 

Wyoming 
WY9700O8  (Feb.  14, 1997) 
WY970023  (Feb.  14, 1997) 

Volume  Vn: 

California 
CA970001 
CA970002 
CA9700O4 
CA970028 
CA970029 
CA97O030 
CA970031 
CA970032 
CA970034 
CA970035 
CA970036 
CA970037 
CA970038 
CA970039 
CA970040 
CA970O41 
CA970042 
CA970043 


(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14. 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 


1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 


CA970044  (Feb. 

CA970045  (Feb. 

CA970046  (Feb. 

CA970047 (Feh 

CA970048  (Feb. 

CA970049  (Feb. 
Hawaii 

HI970001  (Feb. 
Nevada 

NV970001  (Feb 


14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14. 1997) 
14, 1997) 

14,  1997) 

14. 1997) 


General  Wage  Determination 
Publication 

(general  wage  determinations  issued 
under  the  Daws-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
(Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations     - 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Govenunent  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  28th  day  of 
March  1997. 

Margaret  Washington, 

Chief.  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  97-8337  Filed  4-3-97;  8:45  am) 

BHJJNO  COOC  4«1»-Z7-M 


NATIONAL  SaENCE  FOUNDATION 

Advisory  Panel  for  Biomolecular 
Processes;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 
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Name:  Advisory  Panel  for  Biomoleoilar 
Processes— (51 38)(Panel  A). 

Date  and  Time:  Wednesday,  Thursday,  and 
Friday,  April  23.  24.  &  25. 1997,  9:00  a.m.- 
5:00  pjn. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  310.  Arlington,  VA 
22230. 

Type  of  Meeting:  Gosed. 

Cintocf  Person;  Dr.  Rona  Hirschberg, 
Program  Director  and  Dr.  Susan  Porter 
Ridley.  Assistant  Program  Manager  for 
Metabolic  Biochemistry.  Room  655.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  Virginia  22230.  (703)  306-1441. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Metabolic 
Biochemistry  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  ()eTsonal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  April  1.1997. 
Linda  Allen-BentiNto 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer 
IFR  EXx.  97-8688  Filed  4-3-97;  8:45  am] 

■UMQCOet  798»-01-M 


Place:  National  Science  Foundation. 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
970,  Arlington.  Virginia  22230. 

Contact  Person:  Dr.  Fernanda  Ferreira, 
Program  Director  for  Linguistics,  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1731. 

Agenda:  To  review  and  evaluate  linguistics 
proposals  as  part  of  the  selection  process  for 
awards. 

Type  of  Meeting:  Part-open:  April  25, 1997, 
9:00  a.m.-12:00  p.m.;  Qosed  session:  April 
23, 1997.  9:00  a.m.-5:00  p.m.;  April  24. 1997. 
9:00  a.m.-5:00  p.m.;  April  25, 1997, 1:00 
p.m.-5:00  p.m. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  National 
Science  Foundation  for  financial  support. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated  April  1.1997. 
Linda  AIlen-Bentoa, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer 

[FR  Doc.  97-8686  Filed  4-3-97;  8:45  am) 
HLUNOCOM  TSaS-OI-M 


Adviaory  Panel  for  Cognitive, 
Psycfwlogical  &  Language  Sciencea; 
Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  two  meetings. 

Same:  Advisory  Panel  for  Cognitive. 
Psychological  and  Language  Sciences 
(#1758). 

Dote  fi-  Time:  May  14-16, 1997;  9:00  a.m.- 
5KX)  p.m. 

Place:  National  Science  Foundation. 
Stafford  Place.  4201  Wilson  Boulevard.  Room 
1235,  Arlington.  VA  22230. 

Contact  Person:  Dr.  Steven  J.  Breckler, 
Program  Director  for  Social  Psychology. 
National  Science  Foundation.  4201  Wilson 
Boulevard.  Suite  995,  Arlington.  VA  22230. 
Telephone:  (703)  306-1731. 

Agenda:  To  review  and  evaluate  social 
psychology  proposals  as  part  of  the  selection 
process  for  awards. 

Type  of  Meeting:  Part-open:  May  15. 1997, 
lOO  p.m.-2:00  p.m.;  Closed  session:  May  14, 
1997.  9:00  a.m.-5:00  p.m.;  May  15. 1997.  9:00 
a.m.-12:00  pan.  and  2<X)  p.m.-5KM  p.m.; 
May  16, 1997, 9:00  a.m.-5:00  p.m. 

Date  &  Time:  April  23-25. 1997.  9.00  a.m.- 
5:00  p.m. 


Special  Emphasis  Panel  in  Cross 
Disciplinary  Activities;  Notice  of  - 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Cross 
Disciplinary  Activities  (1193). 

Date  and  time:  April  22. 1997;  8:30  am  to 
5KX)pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington,  VA  22230, 
Rooms  1120  and  1150. 

Contact  Person(s):  )ohn  Q  Chemiavsky  and 
Caroline  Wardle.  Head  and  Program  Director. 
aSE/OCDA,  Room  1160.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Telephone:  (703)  306-1980. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  CISE 
Educational  Innovation  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  ii^ormation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 


U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  1, 1997. 
Linda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer 
(FR  Doc.  97-8680  Filed  4-3-97;  8:45  araj 

BIUJNQ  coot  7986-01-M 


Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industiial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended],  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
(1194). 

Date  and  Time:  April  24. 1997.  8:30  a.m.- 
5:00  p.m. 

Place:  Room  530.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  George  Hazelrigg, 
Program  Director.  Design  and  Integration 
Engineering.  Dr.  Georgia- Ann  Klutke, 
Program  Director.  Operations  and 
Productions  Systems,  Dr.  Ming  Leu.  Program 
Director.  Manufacturing.  Machines,  and 
Equipment.  Dr.  Jay  Lee.  Program  Director, 
Materials  Processing  and  Manufacturing, 
(703)  306-1330,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Grant 
Opportunities  for  Academic  Liaison  with 
Industry  (GOALI)  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c]  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  1. 1997. 
Linda  Aiien-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Actiitg  Committee  Management 
Officer 
[FR  Doc.  97-8685  Filed  4-3-97;  8:45  ami 

MUMQ  COOE  7966-01-M 


Advisory  Panel  for  Developmental 
Mechanisms;  Notice  of  Meeting 

In  Accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 


Name:  Advisory  Panel  for  Developmental 
Mechanisms  (1141). 

Date  and  Time:  April  23-25, 1997,  8:30  am 
to  5K)0  pro. 

Place:  Room  390,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Part-open. 

Contact  Person:  Dr.  Judith  Plesset  and  Dr. 
Lynn  Zimmerman.  Program  Directors, 
Developmental  Mechanisms,  Room  685, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  Virginia  22230 
Telephone:  (703)  306-1417. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proftosals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  firom  the  contact 
persons  listed  above. 

Agenda:  Open  Session:  April  24, 1997; 
2:00  p.m.  to  2:30  p.m..  to  discuss  goals  and 
assessment  procedures.  Closed  Session:  April 
23. 1997;  9:00  a.m.  to  5:00  p.m.;  April  24, 
1997;  8:30  a.m.  to  12:00  p.m.  and  1:00  p.m. 
to  2«)  p.m.  and  2:30  p.m.  to  5:00  p.m.,  April 
25, 1997;  8:30  a.m.  to  12:00  p.m.;  To  review 
and  evaluate  Developmental  Mechanism 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  jiersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b«,  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  April  1. 1997. 
Linda  Alkn-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management.  Acting  Committee  Management 
Officer 

[FR  Doc.  97-8678  Filed  4-3-97;  8:45  am) 

WLUNO  CODE  7BS6-ei-M 


Proposal  Review  Panel  in  Earth 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Fotmdation  announces  the  following 
meeting. 

Name:  Proposal  Review  Panel  in  Earth 
Sciences  (1569). 

Date  and  Time:  April  24-25. 1997;  8:30 
a.m.  to  5:00  p.m 

Place:  Argonne  National  Laboratory, 
Building  434A,  9700  South  Cass  Avenue, 
Aigonne,  IL  60439. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Daniel  F.  Weill, 
Program  Director,  Instrumentation  & 
Facilities  Program.  Division  of  Earth  Sciences 
Room  785,  National  Science  Foundation, 
Arlington,  VA  22230,  (703)  306-1558. 

Purpose  of  Meeting:  To  provide  advice  and  . 
reconmiendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Instrumentation  &  Facilities  proposals  as  part 
of  the  selection  process  for  awards. 


Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  April  1, 1997. 

Linda  Allen^enton. 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

[FR  Doc.  97-8684  Filed  4-3-97;  8:45  am) 

BILLING  OOOE  7BS6-01-M 


Special  Emphasis  Panel  for 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Fotmdation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  for 
Geosciences  (1756). 

Date:  April  21  k  22, 1997. 

Time:  8:00  a.m.  to  6:00  p.m.  each  day. 

Place:  Room  770,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Ms.  Robin  Reichlin, 
Program  Director.  Geophysics  Program, 
Division  of  Earth  Sciences,  Room  785, 
National  Science  Foundation,  Arlington,  VA 
22230,  (703)  306-1556. 

Purpose  of  Meeting:  To  provide  advice  and 
reconmiendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
cooperative  studies  of  the  earths  deep 
interior  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  April  1,1997. 
Linda  Allen-Benton, 
Deputy  Director,  Division  of  Human 
Resources  Management.  Acting  Committee 
Management  Officer. 

(FR  Doc.  97-8681  Filed  4-3-97;  8:45  am] 

BILLMG  cow  TSaS-OI-M 


Advisory  Panel  for  Physiology  and 
Etttology;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Fotmdation  aimounces  the  following 
meeting. 


Name:  Advisory  Panel  for  Integrative  Plant 
Biology  (1160). 

Date  and  Time:  April  21-23. 1997.  8:30  am 
to  5:00  pm. 

n<Vx:  Room  380,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  Virginia. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Hans  J.  Bohnert, 
Program  Director.  Integrative  Plant  Biology, 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington,  Virginia,  22230. 
Telephone:  (703)  306-1422. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
reconmiendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Integrative 
Plant  Biology  proposals  as  part  of  the 
selection  process  for  awards.  Open  Session: 
April  22, 1997,  3:00  pm  to  4fl0  pm— To 
discuss  research  trends  and  opportunities  in 
Integrative  Plant  Biology.  Closed  Session: 
April  21. 1997.  8:30  am  to  5:30  pm;  April  22, 
1997,  8:30  am  to  3:00  pm  and  4K)0  pm  to  5:30 
pm;  April  23. 1997,  8:30  am  to  2:00  pm.  To 
review  and  evaluate  Integrative  Plant  Biology 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Qosing:  The  proposals  being- 
reviewed  include  iciormation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  1,1997. 
Linda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer 

[FR  Doc  97-8677  Filed  4-3-97;  8:45  ami 

MLUNQ  COM  TSaS-ai-M 


Advisory  Panel  for  Neuroscience; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Fotmdation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Neuroscience 
(1158). 

Date  and  Time:  April  21  ft  22, 1997;  9M 
a.in.  to  6.-00  p.m. 

Mace:  Room  340, 4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Part -Open. 

Contact  Persons:  Dr.  Raymon  Glantz, 
Program  Director,  Neuronal  and  Glial 
Mechanisms:  Division  of  Integrative  Biology 
and  Neuroscience,  Rocnn  685.  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230;  Telephone:  (703)  306- 
1423. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
persons  listed  above. 
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Agenda;  Open  Session:  April  21, 1997; 
4:00  p.m.  to  5^00  p.m..  To  discuss  research 
trends  and  opportunities  in  Neuronal  and 
Glial  Mechaninns.  Qosed  Session:  April  21, 
1997;  9HM  a.m.  to  4:00  p.m.,  5:00  pjn.  to  6Mi 
pjn.;  April  22. 1997.  9«)  a.m.  to  6:00  p.m.; 
To  review  and  evaluate  Neuronal  and  Glial 
Mechanisms  proposals  as  part  of  the 
selection  process  for  awards. 

Asason  for  Qosing:  The  proposals  being 
reviewed  include  infbnnation  of  a 
proi^etary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  infbnnation 
concerning  individuals  associated  with  the 
pro()osals.  These  matters  are  exempt  under  5 
U.S.C  S52b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  April  1. 1997. 
Linda  Alln-B«ntBii, 

Deputy  Dinctor,  Division  of  Human  Resource 

Management,  Acting  Committee  Martagement 

Officer. 

[FR  Doc  97-6679  Filed  4-3-97;  8:45  am] 


Advisory  Committee  for  Polar 
Programs;  Notice  of  kAeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Advisory 
Committee  for  Polar  Program.  (1130). 

Date  and  Time:  April  22, 1997;  8:30  am  to 
5:00  pm;  April  23,  1997,  8:30  am  to  5:00  pm; 
April  24,  1997,  8:30  am  to  12:00  noon. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd.,  Room  370,  Arlington,  VA 
22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Jane  Dionne,  National 
Science  Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1033. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  Serves  to  provide 
expert  advice  to  the  Office  of  Polar  Programs. 

Agenda:  The  OPP  Advisory  Conunittee 
vrill  meet  to  discuss  the  following  agenda 
topics^integrating  research  and  education. 
Science  and  Technology  Center  plans,  U.S. 
Coast  Cuard/NSF  interactions,  NSF  merit 
review  process,  USAP  External  Panel  Report, 
Government  Performance  and  Results  Act, 
Committee  of  Visitors  development,  and 
International  Council  of  Scientific  Unions/ 
Polar  Research  Board  (FRB). 

Dated:  April  1.  1997. 
Linda  Allen-Bentoa, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 
IFR  Doc  97-8682  Filed  4-3-97;  8:45  am) 

B&iMS  OOOC  T9H-ei-M 


Special  Emphasis  Panel  in  Social, 
Behavioral,  and  Economic  Sciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Social, 
Behavioral,  and  Economics  Sciences  (#1766). 

Date  and  Time:  April  24-25,  1997,  9:00 
a.m.  to  6KK)  p.m. 

l^ace:  Room  340  NSF.  4201  Wilson 
Boulevard.  Arlington.  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Keith  Crank.  Program 
Director  for  Statistics  ft  Probability  Program, 
Division  of  Mathematical  Sciences,  National 
Science  Foundation,  Room  1025,  4201 
Wilson  Boulevard,  Arlington,  ,VA. 
Telephone:  (703)  306-1885. 

PurfKtse  of  Meeting:  To  provide  advice  and 
recommendations  concerning  the  scope  of 
proposals  submitted  to  NSF  for  financial 
support  in  Methods  and  Models  for 
hit^rated  Assessment 
.   Agenda:  To  review  and  evaluate  proposal 
scope  and  criteria  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  information  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proftosals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  Aprill,  1997. 
Linda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

[FR  Doc.  97-8687  Filed  4-3-97;  8:45  am) 
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Special  Emphasis  Panel  in 
Undergraduate  Education;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Undergraduate  Education  (1214). 

Date  and  Time:  April  23, 1997  (8:00  a.m. 
to  5:00  p.m) 

Place:  Rooms  320,  340  ft  360,  NSF,  4201 
Wilson  Boulevard.  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Terry  Woodin,  Program 
Director,  Division  of  Undergraduate 
Education  (DUE),  Room  835,  National 
Science  Foundation.  4201  Wilson  Blvd., 
Arlington,  VA  22230,  Tel:  (703)  306-1666. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prop>osals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  NSF  Collaboratives  for 


Excellence  in  Teacher  Preparation  (CETP) 
panel  meeting. 

Reason  for  Closing:  The  proposals  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C  552b(c). 
the  Government  in  the  Sunshine  Act. 

Dated:  April  1, 1997. 
LJnda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer 

(FR  Doc  97-6683  Filed  4-3-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  pubUc  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworlc  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  140.  "Financial 
Protection  Requirements  and  Indemnity 
Agreements". 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  As  necessary  in  order  for  NRC 
to  meet  its  responsibilities  called  for  in 
Sections  170  and  193  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (the 
Act). 

5.  Who  will  be  required  or  asked  to 
report:  Licensees  authorized  to  operate 
reactor  facilities  in  accordance  with  10 
CFR  Part  50  and  licensees  authorized  to 
construct  and  operate  a  uranium 
enrichment  facility  in  accordance  with 
10  CFR  Parts  40  and  70. 

6.  An  estimate  of  the  number  of 
responses:  Approximately  one  each  for 
180  licensees. 

7.  The  estimated  number  of  annual 
respondents:  Approximately  180. 


8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  853. 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  Part  140  of  the 
NRC's  regulations  specifies  information 
required  to  be  submitted  by  licensees  to 
enable  the  NRC  to  assess  (a)  the 
financial  protection  required  of 
licensees  and  for  the  indemnification 
and  limitation  of  liability  of  certain 
licensees  and  other  persons  pursuant  to 
Section  170  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  (b)  the  liability 
insurance  required  of  uranium 
enrichment  facility  licensees  pursuant 
to  Section  193  of  the  Atomic  Energy  Act 
of  1954.  amended. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW 
(Lower  Level).  Washington,  DC. 
Members  of  the  public  who  are  in  the 
Washington,  DC,  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advanced  Copy  Document  Library)  NRC 
subsystem  at  FedWorld.  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington.  DC,  area  can 
dial  FedWorld.  1-800-303-9672.  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Tebiet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signaling  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209.  or  within  the 
Washington,  DC.  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  May  5, 
1997:  Edward  Michlovich.  Office  of 
Information  and  Regulatory  Affairs 
(3150-0039).  NEOB-10202,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 

Gerald  F.  CranfiDrd, 

Designated  Senior  Official  for  Information 

Resources  Management. 

[FR  Doc.  97-8647  Filed  4-3-97;  8:45  am) 
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Agency  Information  Collection 
Activities:  Sutxnission  for  OMB 
Review;  Comment  Request 

agency:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  m«y  not  conduct  or  sponsor,  and 
that^  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  ourently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  62— "Criteria 
and  Procedures  for  Emergency  Access  to 
Non-Federal  and  Regional  Low-Level 
Waste  Disposal  Facilities". 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Requests  are  made  only  when 
access  to  a  non-federal  low-level  waste 
disposal  facility  is  denied,  which  results 
in  a  threat  to  public  health  and  safety 
and/or  common  defense  and  security. 

5.  Who  will  be  required  or  asked  to 
report:  Generators  of  low-level  waste 
who  are  denied  access  to  a  non-federal 
low-level  waste  facility. 

6.  An  estimate  of  the  number  of 
responses:  No  requests  for  emergency 
access  have  been  received  to  date.  It  is 
estimated  that  up  to  one  request  would 
be  made  every  three  years. 

7.  The  estimated  number  of  annual 
respondents:  No  requests  for  emergency 
access  have  been  received  to  date.  It  is 
estimated  that  up  to  one  request  would 
be  made  every  three  years. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  680  hours  once 
every  three  years,  or  227  annually. 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  Part  62  sets  out 
the  information  which  will  have  to  be 
provided  to  the  NRC  by  any  low-level 
waste  generator  seeking  emergency 
access  to  an  operating  low-level  waste 
disposal  facility.  The  information  is 
required  to  allow  NRC  to  determine  if 
denial  of  disposal  constitutes  a  serious 
and  immediate  threat  to  public  health 
and  safety  or  common  defense  and 
security. 


A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW 
(Lower  Level),  Washington.  DC. 
Members  of  the  public  who  are  in  the 
Washington.  DC.  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advance  Copy  Document  Library)  NRC 
subsystem  at  FedWorld.  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC,  area  can 
dial  FedWorld,  1-800-303-9672.  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  doctmient,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  docimient  is  available  from  the  NRC 
Public  Docimient  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington,  DC,  area  at  202  634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  May  5. 
1997:  Edward  Michlovich,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0143),  NEOB-10202,  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 

Gerald  F.  Cranford. 

Designated  Senior  Official  for  Information 

Resources  Management. 

[FR  Doc.  97-8648  Filed  4-3-97;  8:45  ami 
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[Docicet  Nos.  50-272  and  50-311] 

Putilic  Service  Electric  and  Gas 
Company  Salem  Nuclear  Generating 
Station,  Units  1  and  2;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
Ucense  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
70  and  DPR-75.  issued  to  Public  Service 
Electric  and  Gas  Company  (the  licensee) 
for  operation  of  the  Salem  Nuclear 
Generating  Station.  Units  1  and  2, 
located  in  Salem  Coimty,  New  Jersey. 

The  proposed  amendment  would 
revise  Technical  Specification  (TS) 
3.4.3.  "Relief  Valves."  for  Salem  Unit  1. 
and  TS  3.4.5.  "Relief  Valves."  for  Salem 
Unit  2,  to  ensure  that  the  automatic 
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capability  of  the  power  operated  relief 
valves  (PORVs)  to  relieve  pressure  is 
maintained  when  these  valves  are 
isolated  by  closure  of  the  block  valves. 
A  March  14. 1997,  supplement  to  the 
application  proposes  additional  actions 
to  eliminate  single  failure 
vulnerabihties  in  the  PORV  circuitry 
and  upgrade  the  circuitry  to  qualify  the 
PORVs  as  safety  related. 

This  notice  supersedes  the  previous 
notice  dated  February  3,  1997, 
pubhshed  in  the  Federal  Register  on 
February  7. 1997  (62  FR  5861)  in  its 
entirety. 

Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  May  5, 1997,  the  Ucensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  faciUty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
nr  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  hiterested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC.  and  at  the  local  pubUc 
doc\unent  room  located  at  the  Salem 
Free  PubUc  Library.  112  West 
Broadway.  Salem,  New  Jersey.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safiety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary 'or  the 
designated  Atomic  Safety  and  Licensing 
Board  vrill  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  {)articulahty  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nat\ire  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 


the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduted  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  hst  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
rehef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  dehvered  to  the  Conunission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 


during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  John  F. 
Stolz,  Director,  Project  Directorate  1-2: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
niunber  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555-; 
0001,  and  to  Mark  J.  Wetterhahn, 
Esquire,  Winston  and  Strawn,  1400  L 
Street,  NW.,  Washington,  DC  20005- 
3502,  attorney  for  the  licensee. 

Nontlmely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i}-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  31, 1997.  as 
supplemented  March  14, 1997,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
pubUc  document  room  located  at  the 
Salem  Free  Public  Library,  112  West 
Broadway,  Salem,  New  Jersey. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Director,  Project  Directorate  1-2.  Division  of 
Reactor  Projects — I/D,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  97-8649  Filed  4-3-97;  8:45  am] 
MUJNaCOOE  TWa  11-y 


Federal  Register  /  Vol.  62,  No.  65  /  Friday,  April  4.  1997  /  Notices 


16201 


[Docket  No.  50-348] 

Southern  Nuclear  Operating  Company, 
Inc.;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
2  issued  to  the  Southern  Nuclear 
Operating  Company,  Inc.  (the  licensee), 
for  operation  of  the  Joseph  M.  Farley 
Nuclear  Plant,  Unit  No.  1 ,  located  in 
Houston  County,  Alabama. 

The  proposed  amendment  would 
modify  Technical  Specification  3/4.4.9, 
"Specific  Activity,"  and  the  associated 
Bases  to  reduce  the  limit  associated 
with  dose  equivalent  iodine-131.  The 
steady-state  dose  equivalent  iodine-131 
limit  would  be  reduced  by  40  percent 
from  .5  (micro)Curie/gram  to  .3 
[microlCurie/gram. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazfijxls  consideration,  which  is 
presented  below: 

1.  Operation  of  Farley  Unit  1  in 
accordance  with  the  proposed  license 
amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  reduction  in  the  dose  equivalent 
iodine  limits,  both  steady-state  and 
transient,  will  not  increase  the 
probabilify  of  any  accident  evaluated 
since  no  physical  changes  to  the  plant 
are  being  made.  The  consequences  of 
any  accident  previously  evaluated  will 
not  be  increased  since  the  activity  of  the 
primary  coolant  is  being  decreased. 

2.  The  proposed  license  amendment 
(does)  not  create  the  possibilify  of  a  new 


or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  reduction  in  the  dose  equivalent 
iodine  limits,  both  steady-state  and 
transient,  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident 
bom  any  accident  previously  evaluated 
since  no  physical  dianges  to  the  plant 
are  being  made.  The  accidents  of 
concern  continue  to  be  those  that  have 
previously  been  analyzed. 

3.  The  proposed  license  amendment 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  calculated  potential  radiological 
consequences  from  the  main  steam  line 
break  accident  remain  within  the 
regulatory  exposure  guidelines. 
Consequently,  there  is  no  reduction  in 
any  marein  of  safety. 

The  NkC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commissioii  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  cimunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infi«(}uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22.  Two  White 


Flint  North.  11545  Rockville  Pike. 
Rockville.  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gehnan  Building.  2120  L 
Street.  NW..  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
disctissed  below. 

By  May  5, 1997  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  fadhty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
docimient  room  located  at  the  Houston- 
Love  Memorial  Library.  212  W. 
Burdeshaw  Street.  Post  Office  Box  1369, 
Dothan.  Alabama.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/ or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
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petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  Ihe  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  amference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  siiifident  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-exalnine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  Involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  1(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Herbert 
N.  Berkow:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  2055S-0001,  and  to  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306,  1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  bearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  23, 1907, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  doomient  room  located  at 
the  Houston-Love  Memorial  Library, 
212  W.  Burdeshaw  Street.  Post  Office 
Box  1369,  Dothan,  Alabama. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
lacob  I.  ZimmeruMn, 
Project  Manager.  Project  Directorate  n-2. 
Division  of  Reactor  Projects — I/II.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  97-8650  Filed  4-3-97;  8:45  ami 
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[Docket  No.  72-16  (50-338,  -339] 

Virginia  Electric  and  Power  Company, 
Notice  of  Issuance  of  Environmental 
Aasassment  and  Finding  of  No 
Significant  Impact  for  the  Independent 
Spent  Fuel  Storage  Installation  at  tha 
North  Anna  Nuciaar  Power  Station 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  materials 
license  under  the  requirements  of  Title 
10  of  the  Code  of  Federal  Regulations, 
Part  72  (10  CFR  Part  72),  to  Virginia 
Electric  and  Power  Company  (the 
applicant),  authorizing  the  construction 
and  operation  of  an  independent  spent 
fuel  storage  installation  (ISFSI)  located 
at  its  North  Axma  Nuclear  Power  Station 
in  Louisa  County,  Virginia.  The 
Commission's  Spent  Fuel  Project  Office 
in  the  Office  of  Nuclear  Material  Safety 
and  Safeguards  has  completed  its 
environmental  review  in  support  of  the 
issuance  of  a  materials  license.  The 
"Enviroiunental  Assessment  (EA) 
Related  to  Construction  and  Operation 
of  the  North  Anna  Independent  Spent 
Fuel  Storage  Installation"  has  been 
issued  in  accordance  with  10  CFR  Part 
51. 

Summary  of  Environmental  Assessment 

Description  of  the  Proposed 

Action:  The  proposed  licensing  action 
would  authorize  the  applicant  to 
construct  and  operate  a  dry  storage 
ISFSI.  The  ISFSI  is  to  provide  additional 
interim  storage  of  spent  nuclear  fuel 
generated  from  the  continued  operation 
of  the  North  Anna  Nuclear  Power 
Station  Units  1  and  2.  The  proposed 
ISFSI  spent  fuel  cask  is  designed  by 
Transnuclear,  Inc.  The  spent  fuel  cask, 
referred  to  as  TN-32,  is  a  smooth  right- 
circular  cylinder  of  multi-wall 
construction  that  holds  a  fuel  basket 
designed  to  accommodate  32 
pressurized  water  reactor  (PWR)  fuel 
assemblies.  The  license  for  an  ISFSI 
under  10  CFR  Part  72  is  issued  for  20 
years,  but  the  applicant  may  apply  to 
the  Commission  to  renew  the  license,  if 
necessary,  prior  to  its  expiration. 

Need  for  the  Proposed  Action 

The  spent  fuel  assemblies  generated 
from  the  operation  of  the  North  Anna 
Nuclear  Power  Station  Units  1  and  2  are 
currently  stored  onsite  in  a  spent  fuel 
pool.  Under  the  current  refueling 
schedule  for  the  North  Anna  Units  1 
and  2,  the  capability  to  discharge  an 
entire  core  (157  assemblies)  will  be  lost 
in  early  1999,  and  the  spent  fuel  pool 
will  be  at  its  capacity  by  late  2000. 
Therefore,  additional  spent  fuel  storage 
capacity  is  needed  in  1998.  Delay  in  the 
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availability  of  this  additional  storage 
capacity  may  cause  a  reduction  in  the 
power  operation  or  temfKirary  shutdown 
of  Units  1  and  2.  The  applicant's 
proposed  action  would  provide  the 
additional  capacity  required  to  store 
spent  fuel  that  is  expected  to  be 
generated  at  the  North  Anna  Nuclear 
Power  Station  through  the  end  of  its 
currently  licensed  operating  life. 

Environmental  Impacts  of  the  Proposed 
Action 

Construction  of  the  proposed  ISFSI 
will  affect  approximately  4.4  ha  (11 
acres)  of  the  422  ha  (1,043  acres)  site 
area  which  is  committed  to  nuclear 
power  plant  development.  With  good 
construction  practices,  the  potential  for 
fugitive  dust,  erosion,  and  noise  impacts 
typical  of  the  planned  construction 
activities  can  be  controlled  to 
insignificant  levels.  The  only  resources 
committed  irretrievably  are  the  steel, 
concrete,  and  other  construction 
materials  in  the  ISFSI  slab  and  storage 
cask.  Therefore,  no  significant 
construction  impacts  are  anticipated. 

The  routine  operation  of  the  proposed 
ISFSI  involves  only  dry  storage  of  spent 
nuclear  fuel  that  is  sealed  in  containers 
(TN-32  casks):  there  will  be  no  gaseous 
or  liquid  effluents  released  to  the 
environment.  External  exposure  to 
direct  and  scattered«Tadiation  is  the 
primary  pathway  of  radiation  exposure 
to  workers  and  the  general  public.  The 
dose  to  the  nearest  resident  from  routine 
ISFSI  operation  is  estimated  to  be  about 
10  jiSv/yr  (1.0  mrem/yr).  The  combined 
dose  to  the  nearest  resident  from  the 
ISFSI  and  the  nuclear  power  plant 
operation  is  about  58  ils v/yr  (5.8  mrem/ 
yr).  These  doses  are  well  below  the  250 
jiSv/yr  (25  mrem/yr)  limit  specified  in 
10  CFR  72.104.  These  doses  are  a  small 
fraction  of  the  natural  background  from 
terrestrial  and  cosmic  radiation  of  about 
1,100  jiSv/yr  (110  mrem/yr)  in  the  State 
of  Virginia. 

The  dose  to  an  individual  at  the 
nearest  site  boundary  from  a 
hypothetical  accident  has  been 
calculated  to  be  0.49  mSv  (0.049  rem) 
(whole-body)  which  is  well  below  the 
50  mSv  (5  rem)  criteria  set  forth  in  10 
CFR  72.106(b)  and  by  the  U.S. 
Environmental  Psotection  Agency's 
protective  action  guidelines. 

There  are  no  nonradiological  impacts 
resulting  fit)m  the  routine  ISFSI 
operation.  The  operational  noise 
associated  with  the  proposed  action  will 
result  bom  the  transfer  of  casks  from  the 
North  Anna  Nuclear  Power  Station 
protected  area  to  the  ISFSI.  Noise 
associated  wdth  this  operation  is  onsite 
and  is  expected  to  be  minimal;  no 


adverse  impacts  to  the  general  puhlic 
are  anticipated. 

Alternatives  to  the  Proposed  Action 

If  a  permanent  Federal  repository 
were  available,  the  preferred  alternative 
would  be  to  ship  spent  fuel  to  the 
repository  for  disposal.  The  Department 
of  Energy  is  currently  working  to 
develop  a  repository,  as  required  under 
the  Nuclear  Waste  Policy  Act,  but  is  not 
likely  to  have  a  licensed  repository 
ready  to  receive  spent  fuel  before  2010. 
Although  DOE  recommended  that  a 
Monitored  Retrievable  Storage  (MRS) 
facility  be  constructed  and  operated  for 
interim  storage,  this  proposed  action  has 
not  taken  place  so  far.  Given  the 
uncertainties  of  schedules  for  a 
repository  and  MRS,  these  alternatives, 
therefore,  do  not  meet  the  near-term 
interim  storage  needs  of  the  applicant. 
Given  these  conditions,  a  number  of 
alternatives  for  the  storage  of  spent  fuel 
prior  to  the  selection  of  the  dry  storage 
ISFSI  are  discussed  in  the  EA.  These 
alternatives  included:  (a)  expansion  of 
the  existing  pool,  (b)  construction  of  a 
new  storage  pool,  (c)  increasing  dapadty 
of  the  existing  pool,  (d)  spent  fuel  rod 
consolidation,  (e)  transshipment  to 
Surry  Nuclear  Power  Station  ISFSI,  (f) 
reduction  in  rate  of  spent  fuel 
generation  by  using  high  bumup  fuel  or 
by  reduction  in  operation,  and  (g)  no 
action  alternative.  As  discussed  in  the 
EA,  the  Commission  has  concluded 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
dry  storage  ISFSI,  and  other  alternatives 
were  not  chosen  because  of  the  time 
required  for  the  design  and  licensing,  its 
high  cost,  or  the  storage  limitation  for 
expanding  existing  pool  storage  at  the 
North  Anna  Nuclear  Power  Station. 

Agencies  and  Persons  Contacted 

Officials  bom  the  State  of  Virginia 
Bureau  of  Radiological  Health,  as  well 
as  the  Department  of  Envirormiental 
Quality,  were  contacted  in  preparing 
this  assessment. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the 
environmental  impacts  of  the  proposed 
ISFSI  relative  to  the  requirements  set 
forth  in  10  CFR  Part  51  and  prepared  an 
EA.  Based  on  the  EA,  the  staff  concludes 
that  there  are  no  significant  radiological 
or  non-radiological  impacts  associated 
with  the  proposed  action  and  that 
issuance  of  a  license  will  have  no 
significant  impact  on  the  quality  of  the 
human  envirorunent.  Therefore, 
pursuant  to  10  CFR  51.31  and  51.32,  a 
finding  of  no  significant  impact  is 
appropriate  and  an  environmental 
impact  statement  need  not  be  prepared 


for  the  issuance  of  a  materials  license 
for  the  North  Anna  ISFSI. 

For  further  details  related  to  this 
proposed  action,  the  EA  and  the 
application,  dated  May  9, 1995,  as 
supplemented,  are  available  for  public 
inspection,  and  for  copying  for  a  fee,  at 
the  NRC  Public  Document  Room, 
Gelman  Building,  2120  L  Street.  NW, 
Washington,  DC  20555  and  at  the  Local 
PubUc  Document  Room  for  North  Anna 
located  at  the  University  of  Virginia, 
Alderman  Library,  Charlottesville, 
Virginia  22903. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  March  1997. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
ClurlM  J.  lUnghney, 

Deputy  Director.  Spent  Fuel  Project  Office, 

Office  of  Nuclear  Material  Safety  and 

Safeguards. 

[FR  Doc.  97-8646  Filed  4-3-97;  8:45  ami 

BILUNQ  COW  7SM-01-P 


Advisory  Committae  on  Reactor 
Safeguards;  Meeting  of  the  ACRS 
Subcommlttae  on  Matartais  and 
Metallurgy;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Materials 
and  Metallurgy  will  hold  a  meeting  on 
April  15-16,  1997,  Room  T-2B3. 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday  April  15,  1997^1  KX)  p.m.  until 

the  conclusion  of  business 
Wednesday  April  16,  1997— S :30  a.m. 
until  the  conclusion  of  business 
The  Subcommittee  will  discuss 
generic  letters  regarding  steam  generator 
tube  inspection  techniques,  effective  use 
of  ultrasonic  testing  techniques  in 
inservice  inspection  programs, 
degradation  of  steam  generator 
internals,  and  degradation  of  reactor 
vessel  head  penetrations.  The 
Subcommittee  will  also  discuss  the 
status  of  issues  related  to  reactor 
pressure  vessel  integrity.  The  purpose  of 
this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Subcommittee.  Electronic  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  that  are  open  to 
the  public,  and  questions  may  be  asked 
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only  by  members  of  the  Subcommittee, 
its  consultants,  and  staff.  Persons 
desiring  to  make  oral  statements  should 
notify  ^e  cognizant  ACRS  staS  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

Ehiiing  the  initial  portion  of  the 
meeting,  the  Subcommittee,  al(Hig  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Qiairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements, 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer.  Mr.  Noel  F.  Dudley 
(telephone  301/415-6888)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc, 
that  may  have  occurred. 

Dated:  March  31, 1997. 
Sam  DoraiswaBiy, 
Chief.  Suclear  Reactors  Branch. 
IFR  Doc  97-fle45  Filed  4-3-97;  8:45  am) 
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Regulatory  Quidr.  issuanc*. 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  id  its 
Re;?ulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postiilated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  1  of  Regulatory  Guide  5.15, 
"Tamper-Indicating  Seab  for  the 
Protection  and  Control  of  Special 
Nuclear  Material,"  describes  features  of 
systems  and  types  of  security  seals  that 
are  acceptable  to  the  NRC  staff  for 
tamper-safing  containers  of  special 
nuclear  material.  A  tamper-indicating 
seal  is  a  device  used  to  detect 
unauthorized  removal  of  material. 

The  NRC  has  verified  with  the  Office 
of  Maaagement  and  Budget  the 


determination  that  this  regiilatory  guide 
is  not  a  major  rule. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington.  DC.  Single  copies  of 
regulatory  gmdes  may  be  obtained  free 
of  charge  by  writing  ihe  Office  of 
Administration.  Attention:  Distribution 
and  Services  Section.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001.  or  by  fax  at  (301)415- 
2260.  Issued  guides  may  also  be 
purchased  from  the  National  Technical 
Information  Service  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS.  5285  Port 
Royal  Road.  Springfield.  VA  22161. 
Regulatory  gmdes  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them. 
(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
David  L.  Morrison, 
Director,  Office  of  Nuclear  Regulatory 
Research. 
(FR  Doc  97-8651  Filed  4-3-97;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Exemption  From  the  Bond/Escrow 
Requirement  Relating  to  the  Sale  of 
Asaets  by  an  Employer  Who 
Contrlbutea  to  a  Multiemployer  Plan; 
Dunham-Bush,  Inc. 

AOaiCV:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  has  granted  a  request  by 
Dunham-Bush.  Inc.  for  an  exemption 
from  the  bondyescrow  requirement  of 
section  4204(a)(1)(B)  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended,  with  respect  to  the  Sheet 
Metal  Workers'  National  Pension  Fund. 
A  noUce  of  the  request  for  an  exemption 
firom  the  requirement  was  published  on 
December  20, 1996  (61  FR  67355).  The 
effect  of  this  notice  is  to  advise  the 


public  of  the  decision  on  the  exemption 
request. 

ADDRESSES:  The  non-confidential 
portions  of  the  request  for  an  exemption 
and  the  PBGC  response  to  the  request 
are  available  for  public  inspection  at  the 
PBGC  Communications  and  Public 
Affairs  Department.  Suite  240, 1200  K 
Street  NW.,  Washington.  DC  20005- 
4026,  between  the  hours  of  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  T.  Kim,  Office  of  the  General 
Coimsel,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street  NW., 
Washington,  DC  20005-4026;  telephone 
202-326-4020  ext.  3581  (202-326-4179 
for  TTY  and  TDD).  These  are  not  toll- 
free  numbers. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980 
("ERISA"  or  "the  Act"),  provides  that  a 
bona  fide  arm's-length  s^e  of  assets  of 
a  contributing  employer  to  an  unrelated 
party  will  not  be  considered  a 
withdrawal  if  three  conditions  are  met. 
These  conditions,  enumerated  in  section 
4204(a)(l)(A)-(C),  are  that— 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to 
the  operations  for  substantially  the  same 
number  of  contributions  base  units  for 
which  the  seller  was  obligated  to 
contribute; 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amoxmt  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  yeara  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred);  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  liable  for  the 
liabiUty  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  or 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
years  begiiming  after  the  sale. 
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Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204,  the  purchaser 
assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred 
and  the  preceding  four  plan  years. 

Section  4204(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  (the  "PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 
legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  Senate 
Committee  on  LabOT  and  Human 
Resources,  96th  Cong.,  2nd  Sess., 
S.1076,  The  Multiemployer  Pension 
Plan  Amendments  Act  of  1980: 
Simmiary  and  Analysis  of  Consideration 
16  (Comm.  Print,  April  1980);  128  Cong. 
Rec.  S10117  (July  29, 1980).  The 
granting  of  an  exemption  or  variance 
from  the  bond/escrow  requirement  does 
not  ctmstitute  a  finding  by  the  PBGC 
that  a  particular  transaction  satisfies  the 
other  requirements  of  section  4204(a)(1). 

Under  the  PBGC's  regulation  on 
variances  for  sales  of  assets  (29  CFR  part 
4204),  a  request  for  a  variance  or  waiver 
of  the  bond/escrow  requirement  imder 
any  of  the  tests  established  in  the 
regulation  (§§  4204.12-4204.13)  is  to  be 
made  to  the  plan  in  question,  lie  PBGC 
will  consider  waiver  requests  only  when 
the  request  is  not  based  on  satisfaction 
of  one  of  the  three  regulatory  tests  or 
when  the  parties  assert  that  the  financial 
information  necessary  to  show 
satisfaction  of  one  of  the  regtilatory  tests 
is  privileged  or  confidential  financial 
information  within  the  meaning  of 
section  552(b)(4)  of  the  Freedom  of 
Information  Act. 

Under  §4204.22  of  the  regulation,  the 
PBGC  shall  approve  a  request  for  a 
variance  or  exemption  if  it  determines 
that  approval  of  the  request  is 
warranted,  in  that  it — 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the  Act;  and 

(2)  Would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  and 
§  4204.22(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Register,  and 
to  provide  interested  parties  with  an 
opportimity  to  comment  on  the 
proposed  variance  or  exemption. 


The  Decision 

On  December  20, 1996  (61  FR  67355), 
the  PBGC  published  a  notice  of  request 
from  Dunham-Bush.  Inc.  (the  "Buyer") 
for  an  exemption  firom  the  bond/escrow 
requirement  of  section  4204(a)(1)(B) 
with  respect  to  its  January  6, 1995 
purchase  of  certain  assets  of  Allagash 
Fluid  Controls,  Inc..  which  was  formerly 
known  as  Dunham-Bush.  Inc.  (the 
"Seller").  No  comments  wrere  received 
in  response  to  the  notice  during  the 
comment  period. 

According  to  the  request,  on  January 
6, 1995,  the  Buyer  acquired  certain 
assets  of  the  Seller.  The  Seller  was 
obligated  to  contribute  to  the  Sheet 
Metal  Workere'  National  Pension  Plan 
(the  "Plan").  The  Buyer  has  assumed 
the  Seller's  obligation  to  contribute  to 
the  Plan  at  the  purchased  operations, 
and  continues  to  make  contributions  for 
substantially  the  same  nimiber  of 
contribution  base  units  as  the  Seller. 
The  Seller  has  agreed  to  be  secondarily 
liable  for  any  withdrawal  liability  it 
would  have  had  with  respect  to  the  sold 
operations  (if  not  for  section  4204) 
should  the  Buyer  withdraw  from  the 
Plan  within  the  five  plan  yean 
following  the  sale  and  fail  to  pay 
withdrawal  Uability. 

The  estimated  amount  of  the 
unfunded  vested  benefits  allocable  to 
the  Seller  with  respect  to  the  operations 
sold  is  $3,000,000.  The  amount  of  the 
bond/escrow  required  under  section 
4204(a)(1)(B)  is  $545,409.29. 

The  Buyer  submitted  its  financial 
statement  as  of  January  26, 1996. 
According  to  that  statement,  the  Buyer's 
net  tangible  assets  are  just  over  $20 
million,  which  is  in  excess  of  the 
tmfunded  vested  benefits  allocable  to 
the  Seller. 

Based  on  the  facts  of  this  case  and  the 
representations  and  statements  made  in 
connection  with  the  request  for  an 
exemption,  the  PBGC  has  determined 
that  an  exemption  from  the  bond/ 
escrow  requirement  is  warranted,  in  that 
it  would  more  effectively  carry  out  the 
purposes  of  Title  IV  of  ERISA  and 
would  not  significantly  increase  the  risk 
of  financial  loss  to  the  Plan.  ThM«fore, 
the  PBGC  hereby  grants  the  request  for 
an  exemption  from  the  bond/escrow 
requirement.  The  granting  of  an 
exemption  &t>m  the  bond/escrow 
requirement  of  section  4204(a)(1)(B) 
does  not  constitute  a  finding  by  the 
PBGC  that  the  transaction  satisfies  the 
other  requirements  of  section  4204(a)(1). 
The  determination  of  whether  the 
transaction  satisfies  such  other 
requirements  is  a  determination  to  be 
made  by  the  Plan  sponsor. 


Issued  at  Washington,  DC,  on  this  26th  day 
of  March,  1997. 
John  Seal, 

Acting  Executive  Director. 
[FR  Doc  97-8506  FUed  4-3-97;  8:45  am] 
BHJJNOCOOC  77ea-oi-r 


SECURTTES  AND  EXCHANGE 
COMMISGION 

Submiaalon  for  0MB  Review; 
Comment  Request 

Upon  Written  Request  Copies  Available 

From:  Securities  and  Exchange 

Commission,  Office  of  Filings  and 

Information  Services,  Washington,  DC 

20549 
Existing  Collection:  Rule  17a-6,  SEC 

File  No.  270-433,  OMB  Control  No. 

3235-new 

Notice  is  hereby  given  that  pursuant 
to  the  PaperworifL  Reduction  Act  of  1995 
(44  U.S.C  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  approval  of  the  following 
rule:  

Rule  178-6  (17  CFR  240.1 7a-6) 
permits  national  securities  exchanges, 
national  securities  associations, 
registered  clearing  agencies,  and  the 
Mimicipal  Securities  Rulemaking  Board 
(collectively,  "SROs")  to  destroy  or 
convert  to  microfilm  or  other  recording 
media  records  maintained  under  Rule 
17a-l,  if  they  have  filed  a  record 
destruction  plan  with  the  Commission 
and  the  Commission  has  declared  such 
plan  effective. 

There  are  25  SROs:  8  national 
securities  exchanges,  1  national 
securities  associations,  15  registered 
clearing  agencies,  and  the  Municifud 
Securities  Rulemaking  Board.  These 
respondents  file  no  more  than  one 
record  destruction  plan  per  year,  which 
requires  approximately  40  hours  for 
each  respondent.  Thus,  the  total 
compliance  burden  is  40  hours.  The 
8pproxin?.ate  cost  per  hour  is  $100, 
resulting  in  a  total  cost  of  compliance 
for  these  respondents  of  $4,000  per  year 
(40  hours  e  $100). 

General  commmits  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commissi(Hi, 
450  Fifth  Street,  N.W.,  Washington,  D.C 
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20549  and  Desk  Officer  for  the 
Secimties  and  Exchange  Commission. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Managemrait  and 
Budget.  Room  3208,  New  Executive 
Office  Building,  Washington.  D.C 
20503. 

Dated:  March  28, 1997. 
Marsarat  H.  McFariand. 

Deputy  Secretary. 

[FR  Doc.  97-a653  Filed  4-3-97,  8:45  am) 
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maieaaaNo  35-266981 

niinijs  Under  the  PuMk  Utiiity  Holding 
Company  Act  of  1935,  as  Amended 
f-Act") 

March  28. 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  stmunarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  pubhc  inspection  through  the 
Commission's  Office  of  PubUc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appUcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  21, 1997.  to  the  Secretary, 
Secxuities  and  Exchange  Commission. 
Washington.  D.C.  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s]  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
c^Ttificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  apphcation(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and  or  permitted  to 
become  effective. 

American  Electric  Power  Company,  el 
•L  (70-«779) 

American  Electric  Power  Company, 
Inc.  1  Riverside  Plaza.  Columbus,  Ohio 
43215,  and  its  subsidiaries,  American 
Electric  Power  Service  Corporation,  1 
Riverside  Plaza,  Columbus,  Ohio  43215, 
Appalachian  Power  Company,  40 
Franklin  Road.  Roanoke.  Virginia  24022, 
Colimibus  Southern  Power  Company, 
215  North  Front  Street.  Columbus.  Ohio 


43215,  Indiana  Michigan  Power 
Company.  One  Siunmit  Sqiuue.  Fort 
Wayne.  Indiana  46801.  Kentucky  Power 
Company.  1701  Central  Avenue, 
Ashland.  Kentucky  41101,  Kingsport 
Power  Company,  422  Broad  Street. 
Kingsport,  Tennessee  37660,  Ohio 
Power  Company,  339  Qeveland 
Avenue,  S.W.,  Canton,  Ohio  44702,  and 
Wheeling  Power  Company.  51-16th 
Street.  Wheeling,  West  Virginia  26003. 
have  filed  a  post-effective  amendment 
under  sections  6,  7  and  12(b)  of  the  Act. 
and  rule  45  under  the  Act.  in 
connection  with  their  previously  filed 
appUcation-declaration  under  sections 
6(a).  7.  9(a).  10. 12(b)  and  13(b)  of  the 
Act  and  rules  45,  90  and  91  under  the 
Act. 

By  orders  dated  September  13, 1996 
(HCAR  No.  26572)  ("Initial  Order")  and 
September  27. 1996  (HCAR  No.  26583), 
AEP  was  authorized  to  form  one  or  more 
direct  or  indirect  nonutility  subsidiaries 
("New  Subsidiaries")  to  broker  and 
market  electric  power,  natural  and 
manufactured  gas,  emission  allowances, 
coal,  oil,  refined  petroleum  products 
and  natural  gas  fiquids  ("Energy 
Commodities").  The  Initial  Order  also 
authorized  AEP  to  guarantee  through 
December  31,  2000  up  to  $50  million  of 
debt  and  up  to  $200  miUion  of  other 
obligations  of  the  New  Subsidiaries 
("Guarantee  Authority").  The  hiitial 
Order  stated  that  obligations  of  the  New 
Subsidiaries  (other  than  debt)  might 
take  the  form  of  bid  bonds  or  other 
direct  or  indirect  guarantees  of 
contractual  or  other  obligations. 

With  the  adoption  of  rule  58,'  the 
acquisition  of  securities  of  or  other 
interests  in  Energy-Related  Companies 
(as  defined  in  the  rule),  including  the 
marketing  and  brokering  of  Energy 
Commodities,  subject  to  certain 
limitations,  is  exempt  firom  the 
requirement  of  prior  Commission 
approval  under  the  Act.  AEP  states  that 
any  of  the  New  Subsidiaries  may 
convert  to  an  Energy-Related  Company 
so  that  such  New  Subsidiary  could  not 
only  broker  and  market  Energy 
Commodities,  but  also  could  offer  all 
the  other  energy-related  services 
permitted  by  the  nile. 

AEP  requests  that  the  Guarantee 
Authority  be  expanded  so  that  AEP 
could  guarantee  the  debt  and  other 
obligations  of  the  New  Subsidiaries  for 
all  Energy-Related  Company  activities. 

New  Century  Energies,  Inc.  (7&-9005) 

New  Century  Energies,  Inc.  ("NCE"), 
1225  Seventeenth  Street,  Denver, 


Colorado  80202,  a  Delaware  corporation 
not  currently  subject  to  the  Act.  has 
filed  an  application-declaration  imder 
sections  6(a),  7,  9(a),  10,  and  12(c)  of  the 
Act  and  rules  42  and  54  thereunder.' 

NCE  proposes  to  implement  a 
shareholder  rights  plan  and  to  enter  into 
a  Rights  Agreement  ("Agreement")  with 
an  agent  to  be  named.  The  Board  of 
Directors  of  NCE  ("Board")  proposes  to 
declare  a  dividend  distribution  of  one 
right  ("Right")  for  each  outstanding 
share  of  common  stock.  $1.00  par  value, 
of  NCE  ("Conunon  Stock")  to 
shareholders  of  record  at  the  close  of 
business  on  a  record  date  yet  to  be 
estabhshed  ("Record  Date").  Each  Right 
would  entitle  the  registered  holder  to 
purchase  from  NCE  one  one-hundredth 
of  a  share  of  Series  A  Junior 
Participating  Preferred  Stock  ("Preferred 
Stock")  at  a  price  to  be  determined  by 
the  Board,  subject  to  adjustment 
("Purchase  Price"). 

Until  the  earUest  to  occur  of  (i)  ten 
days  following  the  date  ("Shares 
Acquisition  Date")  of  the  public 
announcement  that  a  person  or  group  of 
persons  ("Acquiring  Person")  has 
acquired,  or  obtained  the  right  to 
acquire,  beneficial  ownership  of 
Common  Stock  or  other  voting 
sectirities  ("Voting  Stock")  that  have 
10%  or  more  of  the  voting  power  of  the 
outstanding  shares  of  Voting  Stock  or 
(ii)  ten  days  (or  such  later  date  as  may 
be  determined  by  action  of  the  Board 
prior  to  the  time  any  person  or  group  of 
persons  becomes  the  Acquiring  Person) 
following  the  commencement  or 
announcement  of  an  intention  to  make 
a  tender  offer  or  exchange  offer,  the 
consummation  of  which  would  result  in 
such  [>erson  acquiring,  or  obtaining  the 
right  to  acquire,  beneficial  ownership  of 
Voting  Stock  having  10%  or  more  of  the 
voting  power  of  the  outstanding  shares 
of  Voting  Stock  (the  earlier  of  such  dates 
being  called  the  "Distribution  Date"), 
the  Rights  will  be  evidenced,  with 
respect  to  any  of  the  Common  Stock 
certificates  outstanding  as  of  the  Record 
Date,  by  such  Common  Stock 
certificates.  Until  the  Distribution  Date 
(or  earlier  redemption  or  expiration  of 
the  Rights),  the  Rights  will  be 


>  HCAR  No.  26667  (Februvy  14. 1997).  62  F.R. 
7900  (February  20. 1997).  The  rule  became  effective 
on  March  24.  1997. 


'  NCE  has  previously  filed  an  application- 
declaration  under  section  9(a)(2)  of  the  Act  to 
acquire  all  of  the  outstanding  voting  securities  of 
Public  Service  Company  of  Colorado  ("PSC"), 
Southwestern  Public  Service  Company  ("SPS")  and 
Cheyenne  Light.  Fuel  and  Power  Company 
("CLFP"),  each  a  public  utility  company.  Following 
the  consummation  of  the  transactions  desa  ibed  in 
that  application-declaration,  NCE  will  register  as  a 
holding  company  under  the  Act 
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transferable  only  with  the  Common 
Stock,  and  new  Common  Stock 
certificates  issued  after  the  Record  Date 
will  contain  a  notation  incori}orating  the 
Agreement  by  reference.  As  soon  as 
practicable  following  the  Distribution 
Date,  separate  certificates  evidencing 
the  Rights  ("Rights  Certificates")  will  be 
mailed  to  holders  of  record  of  Common 
Stock  as  of  the  close  of  business  on  the 
Distribution  Date  and  such  separate 
Right  Certificates  alone  will  evidence 
the  Rights. 

The  Rights  are  not  exercisable  until 
the  Distribution  Date.  The  Rights  will 
expire  at  the  close  of  business  on  the 
tenth  anniversary  of  the  Record  Date, 
unless  earlier  redeemed  or  exchanged 
by  NCE  as  described  below. 

In  the  event  that  a  person  becomes  an 
Acquiring  Person,  each  holder  of  a  Right 
will  have  the  right  to  receive,  upon 
exercise.  Common  Stock  (or,  in  certain 
circumstances,  cash,  property  or  other 
securities  of  NCE)  having  a  value  equal 
to  two  times  the  exercise  price  of  the 
Right  then  in  effect.  However,  all  Rights 
that  are,  or  under  certain  circumstances 
were,  beneficially  owned  by  any 
Acquiring  Person  will  be  null  and  void. 

In  the  event  that,  at  any  time 
following  the  Shares  Acquisition  Date, 
(i)  NCE  is  acquired  in  a  merger  or  other 
business  combination  transaction,  or  (ii) 
50%  or  more  of  NCE's  assets  or  earning 
power  are  sold  or  transferred,  each 
holder  of  a  Right  (except  Rights  which 
previously  have  been  voided  as  set  forth 
above)  shall  thereafter  have  the  right  to 
receive,  upon  exercise,  common  stock  of 
the  acquiring  company  having  a  value 
equal  to  two  times  the  exercise  price  of 
the  Right. 

The  Purchase  Price  payable,  and  the 
number  of  shares  of  Preferred  Stock  (or 
Common  Stock  or  other  securities,  as 
the  case  may  be)  issuable,  upon  exercise 
of  the  Rights  are  subject  to  adjustment 
from  time  to  time  to  prevent  dilution  (i) 
in  the  event  of  a  stock  dividend  on,  or 
a  subdivision,  combination  or 
reclassification  of,  the  Preferred  Stock, 
(ii)  upon  the  grant  to  holders  of  the 
Prefetied  Stock  of  certain  rights  or 
warrants  to  subscribe  for  or  purchase 
shares  of  the  Preferred  Stock  or 
convertible  securities  at  less  than  the 
then  current  market  price  of  the 
Preferred  Stock  or  (iii)  upon  the 
distribution  to  holders  of  the  Preferred 
Stock  of  evidences  of  indebtedness  or 
assets  (excluding  regular  periodic  cash 
dividends  or  dividends  payable  in 
Preferred  Stock)  or  of  subscription  rights 
or  warrants  (other  than  those  referred  to 
above). 

With  certain  exceptions,  no 
adjustment  in  the  Purchase  Price  will  be 
required  until  the  earlier  of  (i)  three 


years  from  the  date  of  the  event  giving 
rise  to  such  adjustment  or  (ii)  the  time 
at  which  cumulative  adjustments 
require  an  adjustment  of  at  least  1%  in 
such  Purchase  Price.  No  frBCtional 
shares  of  Preferred  Stock  will  be  issued 
and,  in  lieu  thereof,  an  adjustment  in 
cash  will  be  made  based  on  the  market 
price  of  the  Preferred  Stock  on  the  last 
trading  date  prior  to  the  date  of  exercise. 

NCE  may  redeem  the  Ri^ts  in  whole, 
but  not  in  part,  at  a  price  of  $0,001  per 
Right  ("Redemption  Price"),  payable  in 
cash  or  stock  at  any  time  prior  to  5:00 
p.m.  on  the  tenth  day  following  the 
Shares  Acquisition  IDate,  subject  to 
extension  for  up  to  an  additional  20 
days  by  the  Board,  with  the  concurrence 
of  a  majority  of  Independent  Directors 
(as  hereinafter  defined).  Under  certain 
circumstances  set  forth  in  the 
Agreement,  the  decision  to  redeem  shall 
require  the  concurrence  of  a  majority  of 
the  Independent  Directors.  An 
"Independent  Director"  means  any 
member  of  the  Board  who  either  (a)  was 
a  member  on  the  date  of  the  Agreement, 
or  (b)  is  subsequently  elected  to  the 
Board  (x)  if  such  election  was 
conducted  in  accordance  with  Article 
V(B)(1)  of  NCE's  Restated  Certificate  of 
Incorporation,  (y)  if  such  person  was 
nominated  pursuant  to  the  method 
described  in  Article  V(E)  of  NCE's 
Restated  Certificate  of  Incorporation,  or 
(z)  if  such  person  is  recommended  or 
approved  by  a  majority  of  the 
Independent  Directors.  The  term 
Independent  Director  shall  not  include 
an  Acquiring  Person  or  any 
representative  thereof. 

Immediately  upon  the  action  of  the 
Board  electing  to  redeem  the  Rights. 
NCE  shall  make  announcement  thereof 
and  the  only  right  of  the  holders  of 
Rights  will  be  to  receive  the  Redemption 
Price. 

At  any  time  after  a  |}erson  becomes  an 
Acquiring  Person,  the  Board  (with  the 
concurrence  of  a  majority  of  the 
Independent  Directors]  may  exchange 
the  Rights  (other  than  Rights  owned  by 
an  Acquiring  Person,  which  become 
void),  in  whole  or  in  part,  at  an 
exchange  ratio  of  one  share  of  Common 
Stock  (or  a  fraction  of  a  share  of 
Preferred  Stock  having  the  same  market 
value  as  one  share  of  Common  Stock) 
per  Right,  subject  to  adjustment. 

Any  of  the  provisions  of  the 
Agreement  may  be  amended  by  the 
Board  without  the  consent  of  the 
holders  of  the  Rights  prior  to  the 
Distribution  Date.  Thereafter,  the 
Agreement  may  be  amended  by  the 
Board  (in  certain  circumstances,  with 
the  concurrence  of  the  Independent 
Directors)  in  order  to  cure  any 
ambiguity,  defiact  or  inconsistency,  or  to 


make  changes  which  do  not  adversely 
affect  the  interests  of  holders  of  Rights 
(excluding  the  interest  of  any  Acquiring 
Person):  provided,  however,  that  no 
supplement  or  amendment  may  be 
made  on  or  after  the  Distribution  Date 
which  changes  those  provisions  relating 
to  the  principal  economic  terms  of  the 
Ri^ts. 

The  Preferred  Stock  will  rank  junior 
to  all  other  series  of  NCE's  preferred 
stock  with  respect  to  payment  of 
dividends  and  as  to  distribution  of 
assets  in  Uquidation.  Each  share  of 
Preferred  Stock  will  have  a  quarterly 
dividend  rate  per  share  equal  to  the 
greater  of  $1.00  or  100  times  the  per 
share  amoimt  of  any  dividend  (other 
than  a  dividend  payable  in  shares  of 
Common  Stock  or  a  subdivision  of  the 
Common  Stock)  declared  from  time  to 
time  on  the  Common  Stock,  subject  to 
certain  adjustments.  The  Preferred  Stock 
will  not  be  ?edeemable.  In  the  event  of 
Uquidation,  the  holders  of  the  Preferred 
Stock  will  be  entitled  to  receive  a 
preferred  Uquidation  payment  per  share 
of  an  amount  equal  to  100  times  the 
Purchase  Price  (plus  accrued  and 
unpaid  dividends)  or,  if  greater,  an 
amount  equal  to  100  times  the  payment 
to  be  made  per  share  of  Common  Stock, 
subject  to  certain  adjustments. 
Generally,  each  share  of  Preferred  Stock 
Mrill  vote  together  with  the  Common 
Stock  and  any  other  series  of  cimiulative 
preferred  stock  entitled  to  vote  in  such 
manner  and  will  be  entitled  to  100 
votes,  subject  to  certain  adjustments.  In 
the  event  of  any  merger.  consoUdation. 
combination  or  other  transaction  in 
which  shares  of  Common  Stock  are 
exchanged  for  or  changed  into  other 
stock  or  securities,  cash  and/or  other 
property,  each  share  of  Preferred  Stock 
wiU  be  entitled  to  receive  100  times  the 
aggregate  amount  of  stock,  securities. 
cash  and/or  other  property,  into  which 
or  for  which  each  share  of  Common 
Stock  is  changed  or  exchanged,  subject 
to  certain  adjustments.  The  foregoing 
dividend,  voting  and  Uquidation  rights 
of  the  Preferred  Stock  are  protected 
against  dilution  in  the  event  that 
additional  shares  of  Common  Stock  are 
issued  pursuant  to  a  stock  spUt  or  stock 
dividend  or  distribution.  BcM::ause  of  the 
nature  of  the  Preferred  Stock's  dividend, 
voting.  Uquidation  and  other  rights,  the 
value  of  the  one  one-hundredth  of  a 
share  of  Preferred  Stock  purchasable 
with  each  Right  is  intended  to 
approximate  the  value  of  one  share  of 
Common  Stock. 

Cino^gy  Corp.,  et  aL  (70-0011) 

Cinergy  Corp.  ("Cinergy"),  a 
registered  holding  company,  and 
Cinergy  Investments,  Inc. 
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("Investments"),  its  wholly-owned  non- 
utility  subsidiary  (collectively 
"Applicants"),  both  located  at  139  East 
Fourth  Street.  Cincinnati.  Ohio  45202. 
have  filed  an  application-declaration 
under  sections  6(a),  7, 12(b),  32  and  33 
of  the  Act  and  rules  45.  53,  and  54 
thereunder. 

Applicants  are  currently  authorized, 
under  the  terms  of  orders  and 
supplemental  orders  issued  imder  File 
Nos.  70-8477  (HCAR  Nos.  26159 
(November  18. 1994)  and  26477 
(February  23,  1996)1.  70-6521  [HCAR 
Nos.  26215  (January  11.  1995)  and 
26488  (March  12.  1996)],  and  70-8589 
(HCAR  Nos.  26376  (September  21, 1995) 
and  26486  (March  8, 1996)1 
(collectively,  the  "Prior  Orders"),  among 
other  things,  to  use  the  proceeds  of  the 
issuance  of  short  term  debt  and  common 
stock  to  invest,  directly  or  indirectly 
through  one  or  more  special  purpose 
subsidiaries  or  project  parents,  in 
exempt  wholesale  generators  ("EWGs") 
and  foreign  utility  companies 
("FUCOb").  and  to  issue  guarantees  of 
the  obligations  of  such  entities, 
provided  that  the  total  of  the  net 
proceeds  used  for  such  investments  and 
guarantees  outstanding  at  any  one  time 
shall  not.  when  added  to  Cinergy's 
"aggregate  investment"  (as  defined  in 
rule  53(a)  under  the  Act)  in  all  EWGs 
and  FUCOs.  exceed  50%  of  Cinergy's 
"coosolidated  retained  earnings"  (as 
defined  in  rule  53(a)).  This  investment 
limitation  is  consistent  with  the 
investment  limitation  contained  in  rule 
53(a)(1). 

Applicants  request  the  Commission  to 
modiry  this  limitation,  and  exempt  them 
from  the  requirements  of  rule  53(a)(1), 
to  permit  Cinergy  to  use  the  net 
proceeds  of  ccnnmon  stock  sales  and 
borrowings  to  acqmre,  directly  or 
indirectly,  the  securities  of,  or  other 
interests  in,  EWGs  and  FUCOs,  and  to 
issue  guarantees  of  the  obligations  of 
such  entities  (all  as  authorized  by  and 
in  accordance  with  the  terms  of  \he 
Prior  Orders)  in  an  aggregate  amount 
that,  when  added  to  Cinergy's  direct  and 
indirect  "aggregate  investment,"  as 
defined,  in  all  EWGs  and  FUCOs,  would 
not  at  any  time  exceed  100%  of 
Cinergy's  "consolidated  retained 
earnings,"  as  defined  ("100% 
authority").^  The  current  amount  of 


'AppUcuitt  raquect  that  the  100%  authority 
■Might  har«in  in  connaction  with  the  Prior  Orders 
be  extaoded  to  apply  as  well  to  the  use  of  procaada 
from  the  iasuance  and  sale  of  debt  securities  by 
Qnarfy  pursuant  to  the  authority  sought  in  the 
pttM<<fH  application  in  file  no.  70-S993  and  to 
mnrtttmr  application  Cinergy  expects  to  file  shortly 
sealring  autltority  to  issue  and  sell  additional 
tacnritia*.  Including  commoD  stock  and  short -tann 
nalM.  tiia  pwcaada  of  which  would  be  used  to 
invaat  ia.  aiBoag  otbar  thing*.  EWGa  and  FUCOa. 


Cinergy's  "aggregate  investment,"  as 
defined,  in  EWGS  and  FUCOs 
(approximately  $495  million  as  of 
January  31, 1997)  represents 
approximately  50%  of  its  "consolidated 
retained  earnings,"  as  defined 
(approximately  $990  million  as  of 
December  31, 1996).  Increasing  this 
limitation  as  Applicants  propose  would 
allow  financing  of  additional 
investments  in  EWGs  and  FUCOs  of 
approximately  $495  million  based  on 
Qnergy's  consolidated  retained  earnings 
as  of  December  31. 1996. 

Applicants  state  that  Cinergy  is 
committed  to  making  additional 
investments  in  EWGs  and  FUCOs, 
primarily  because  (1)  current 
projections  indicate  that  for  at  least  the 
next  eight  years  Cinergy  %vill  not  need 
to  make  any  new  equity  investment  in 
any  of  its  utility  subsidiaries;  (2) 
acquisitions  of  EWGs  and  FUCOs  give 
Cinergy  the  opportunity  to  continue  to 
grow  through  reinvestment  of  retained 
earnings  in  an  industry  sector  that 
Cinergy  has  decades  of  experience  in, 
while  at  the  same  time  diversifying 
overall  asset  risk;  and  (3)  Cinergy  has 
purposely  invested  in  utility  systems  in 
foreign  countries  where  deregulation  of 
and  competition  in  retail  and  wholesale 
electricity  markets  is  more  fully 
developed  than  in  the  United  States  in 
order  to  gain  experience  with 
deregulated  markets  that  will  enhance 
Cinergy's  ability  to  make  its  core 
domestic  utility  operations  more 
competitive  and  eRicient  in  the  future 
as  the  United  States  moves  toward 
deregulation  and  increased  competition. 
Applicants  also  describe  comprehensive 
procedures  that  Cinergy  has  established 
to  identify  and  address  risks  involved  in 
EWG  and  FUCO  investments. 

Cinergy  states  that  the  use  of 
financing  proceeds  and  guarantees  to 
make  investments  in  EWGs  and  FUCOs 
to  the  proposed  increased  level  will  not 
have  a  substantial  adverse  impact  on  the 
financial  integrity  of  the  Cinergy  system 
or  an  adverse  impact  on  any  utility 
subsidiary  of  Cinergy  or  its  customers  or 
on  the  ability  of  the  affected  state 
commissions  to  protect  such  customers. 
Applicants  also  state  that  Cinergy  will 
not  seek  recovery  through  higher  rates 
to  its  utility  subsidiaries'  customers  in 
order  to  compensate  Cinergy  for  any 
possible  losses  that  it  may  sustain  on 
investments  in  EWGs  and  FUCOs  or  for 
any  inadequate  returns  on  such 
investments.  In  addition,  Cinergy  will 
not  cause  or  permit  its  utihty 
subsidiaries  to  mortgage,  pledge  or 
otherwise  encumber  or  use  as  collateral 
any  of  their  properties  or  assets  in 
connection  with  any  direct  or  indirect 


acquisition  by  Cinergy  of  any  interest  in 
any  EWG  or  FUCO. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretaty. 

(FR  Doc.  97-8654  Filed  4-3-97;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
ActlvtUes:  Proposed  Collection 


This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB),  in  compUance  with 
Pub.  L.  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995. 

1.  Request  for  Withdrawal  of 
Application — 0960-0015.  In  certain 
situations  receiving  social  security 
benefits  may  be  to  the  applicant's 
disadvantage  and  they  wish  to  withdraw 
their  application.  The  information 
collected  on  Form  SSA-521  is  used  by 
the  Social  Security  Administration  to 
process  a  request  for  withdrawal  of  an 
application  for  benefits.  The 
respondents  are  individuals  who  file  a 
claim  and  later  wish  to  withdraw  it. 

Number  of  Respondents:  100,000. 

Frequency  of  Response:  5  minutes. 

Averaige  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  8,333 
houra. 

2.  SSA/DDS  Cost-Effectiveness 
Measurement  System  Data  Reporting 
Form — 0960-0384.  The  information 
collected  on  Form  SSA-1461  is  used  by 
the  Social  Seciuity  Administration 
(SSA)  to  analyze  and  evaluate  the  costs 
incurred  by  the  State  Disability 
Determination  Services  (DDS)  in  making 
determinations  of  disability  for  SSA. 
The  data  is  also  used  in  determining 
funding  levels.  The  res{>ondents  are  the 
State  DDS  offices. 

Number  of  Respondents:  52. 

Frequency  of  Response:  4  per  year. 

Average  Burden  Per  Response:  6 
hours. 

Estimated  Annual  Burden:  1 .248 
hours. 

3.  Claim  for  Amounts  Due  in  the  Case 
of  a  Deceased  Beneficiary— 0960-0101. 
Section  204(d)  of  the  Social  Security  Act 
provides  that  if  a  beneficiary  dies  before 
payment  of  Social  Security  title  II 
benefits  has  been  completed,  the 
amount  due  will  be  paid  to  persons 
meeting  specified  qualifications.  The 
information  collected  on  Form  SSA- 
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1724  is  used  by  the  Social  Security 
Administration  to  determine  whether  an 
individual  is  entitled  to  the 
underpayment.  The  respondents  are 
applicants  for  the  imderpayment  of  a 
deceased  beneficiary. 

Number  of  Respondents:  300.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  50.000 
hours. 

4.  Supplement  to  Claim  of  Person 
Outside  the  United  States — 0960-0051. 
The  information  collected  on  Form 
SSA-21  is  used  to  determine  the 
continuing  entitlement  to  Social 
Security  benefits  and  the  proper  benefit 
amounts  of  alien  beneficiaries  living 
outside  the  United  States.  It  is  also  used 
to  determine  whether  benefits  are 
subject  to  tax  withholding.  The 
respondents  are  individuals  entitled  to 
Social  Security  benefits  who  are.  will 
be.  or  have  been  residing  outside  the 
United  States. 

Number  of  Respondents:  35,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Axmual  Burden:  2.917 
houre. 

5.  Statement  of  Care  and 
Responsibility  for  Beneficiary — 0960- 
0109.  When  an  individual  requests  to 
act  as  representative  payee  for  someone 
not  in  their  custody,  the  Social  Security 
Administration  must  determine  if  this 
individual  is  the  most  qualified  to  serve 
in  the  beneficiary's  best  interests.  The 
information  collected  on  Form  SSA-788 
is  used  to  corroborate  the  statements  of 
concern  made  by  the  representative 
payee  applicant  and  to  identify  other 
potential  representative  payees.  The 
respondents  are  individuals  who  have 
ctistody  of  the  beneficiaries  for  whom 
someone  else  has  filed  to  be  the 
representative  payee. 

Number  of  Respondents:  130,000. 

Frequency  of  Response:  1 . 

Averatge  Burden  of  Response:  10 
minutes. 

Estimated  Aimual  Burden:  21,667 
hours. 

6.  Statement  of  Claimant  or  Other 
Person— 0960-0045.  Form  SSA-795  is 
completed  by  .Social  Security  or  SSI 
applicants  when  additional  information 
is  needed  and  there  is  no  standard  form 
which  collects  the  information.  The 
information  is  used  by  the  Social 
Security  Administration  to  prtx^ss 
claims  for  benefits.  The  respondents  are 
applicants  for  Social  Seciuity  or  SSI 
benefits. 

Number  of  Respondents:  305,500. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  15 
minutes. 


Estimated  Annual  Burden:  75,375 
hours. 

7.  Application  for  Disability  Insurance 
Benefits— 0960-0060.  The  information 
collected  cm  Form  SSA-16  by  the  Social 
Security  Administration  is  used  to 
determine  an  applicant's  entitlement  to 
Social  Security  disability  benefits.  The 
respondents  are  applicants  for  Social 
Security  disability  benefits. 

Number  of  Respondents:  1,000,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  20 
minutes. 
Estimated  Annual  Burden:  333.333. 

8.  Statement  for  Determining 
Continuing  Eligibility  for  Supplemental 
Seciuity  Income  Payment — 0960-0145. 
The  information  collected  on  Form 
SSA-8202  is  used  by  the  Social  Security 
Administration  to  determine  a 
beneficiary's  continuing  eligibility  for 
and  the  amount  of  their  SSI  payments. 
The  information  collected  also  assists 
SSI  recipients  to  obtain  food  stamps  and 
is  used  by  agencies  administering 
Medicaid  programs  in  ascertaining  the 
legal  liabiUty  of  third  parties  to  pay  for 
care  and  services.  The  respondents  are 
recipients  of  SSI  benefits. 

Number  of  Respondents:  818,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  11 
minutes. 

Estimated  Annual  Burden:  149,967 
houra. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM;  Attn:  Judith  T.  Hasche;  6401 
Security  Blvd..  l-A-21  Operations 
Bldg.;  Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
acciKBcy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  re^ondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4123  or  write  to  her  at  the  address  listed 
above. 

Dated:  March  31. 1997. 

Frederick  W.  Brickenkamp, 

Forms  hianagement  Officer,  Social  Security 
Administration. 

(FR  Doc  97-8564  Filed  4-3-97;  8:45  am] 

aUMS  COM  41«M»-^ 


Testing  ModHlcallona  to  ttw  DisaMllty 
Oetormlnatlon  Prooeduree;  Federal 
Prooeeeing  Centor  Teatf  ng 

AGENCY:  Social  Security  AdministntiaQ. 
ACTION:  Notice  of  the  test  site  and  the 
duration  of  testing  involving 
modifications  to  the  disability 
determination  procedures. 

SUMMARY:  The  Social  Security 
Administraticm  (SSA)  is  announcing  the 
location  and  the  duration  of  additicnal 
testing  that  it  will  conduct  under  the 
ciurent  rules  at  20  CFR  §§  404.906. 
404.943,  416.1406,  and  416.1443.  Those 
rules  authorize  the  testing  of  several 
modifications  to  the  disability 
determination  procedures  that  we 
normally  follow  in  adjudicating  claims 
for  disability  insurance  benefits  under 
title  n  of  the  Social  Security  Act  (the 
Act)  and  claims  for  supplemental 
security  income  (SSI)  based  on 
disability  under  title  XVI  of  the  Act 
This  notice  announces  the  test  site  and 
duration  of  testing  involving  a 
combination  of  features  of  the  proposed 
redesigned  disability  process.  The 
notice  also  describes  additional  features 
that  will  allow  us  to  test  the 
effectiveness  of  processing  cases  under 
a  combination  of  the  models  in  a 
Federal  processing  center. 
FOR  FURTHER  INFORIMTION  CONTACT: 
Harry  Pippin,  £>isability  Models  Team 
Leader,  C^cd  of  Disabilify,  Disability 
Process  Redesign  Staff,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
410-965-9203. 

SUPPLEMENTARY  MF0«IATK3N:  Current 
regulations  at  20  CFR  §§  404.906. 
404.943,  416.1406,  and  416.1443 
authorize  us  to  test  different 
modifications  to  the  disability 
determination  procedures.  We  describe 
the  use  of  all  four  features  of  the  testing 
modifications  to  the  disability 
determination  procedures  as  the  full 
process  model  lliose  modifications  are: 
the  use  of  a  single  decisionmaker  who 
may  make  the  disability  determination 
without  requiring  the  signature  of  a 
medical  consultant;  the  conducting  of  a 
prededsional  interview  in  which  a 
claimant,  for  whom  SSA  does  not  have 
sufficient  information  to  make  a  fully 
favorable  determination  or  the  evidence 
requires  an  initial  determination 
denying  the  claim,  can  present 
additional  information  to  the 
decisionmaker;  the  elimination  of  the 
reconsideration  step  in  the 
administrative  review  prtx»ss;  and  the 
use  of  an  adjudication  officer  who  will 
conduct  prehearing  procedures  and,  if 
appropriate,  will  issue  a  decision 
wholly  favorable  to  the  claimant. 
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We  intflod  to  test  the  full  process 
model  in  a  Federal  jvocessing  center. 
Tbe  location  for  this  test  will  be:  Social 
Security  Administration.  Western 
Program  Service  Center,  2121  Nevin 
Avenue,  Richmond,  California,  94802. 

We  may  add  other  Federal  sites  later. 
If  we  add  other  Federal  sites,  we  will 
publish  another  notice  in  the  Federal 
Esgiater  identifying  the  added  sites.  The 
test  in  Richmond  will  involve  claims  by 
individuals  who  wish  to  file  by 
telephone.  These  cases  will  be  referred 
to  the  Richmond  processing  center  by 
taleservioe  centers  that  service  residents 
of  Arizona. 

This  test  will  combine  the  four 
process  modifications  mentioned  above, 
pliis  two  fisatiires  designed  to  maximize 
the  resources  of  a  Federal  processing 
center  having  a  two-person  team 
complete  the  application  interview  by 
telephone;  and  effectuating,  in  the 
processing  center,  the  payment  of 
benefits  to  claimants  who  are  found 
disabled.  We  will  begin  selecting  cases 
for  processing  in  this  test  on  or  about 
April  28. 1997.  will  continue  to  select 
cases  for  approximately  one  year,  and 
may  continue  to  have  cases  processed 
for  an  additional  six  months.  In 
addition,  we  may  choose  to  extend  the 
test  to  obtain  additional  data.  We  wrill 
publish  another  notice  in  the  Federal 
Sagiater  if  we  extend  the  duration  of  the 
test.  The  adjudication  officers  imder  this 
model  will  process  cases  as  they  are 
doing  in  those  States  in  which  that 
feature  is  being  tested  separately.  (Refer 
to  20  CFR  §§  404.943  and  416.1443.) 
The  single  decisionmaker  will  process 
cases  as  single  decisionmakers  are  doing 
in  those  States  in  which  that  feature  is 
being  tested  separately  (see  20  CFR 
§§  404.906(b)(2)  and  416.1406(b)(2)). 
except  that  the  single  decisionmaker  in 
this  model  also  will  assist  in  the  claims 
interview  and  will  offer  a  predecisional 
interview  to  a  claimant  for  whom  a  fully 
favorable  determination  cannot  be  made 
baaed  on  the  initial  information 
obtained.  If  a  claimant  is  dissatisfied 
with  the  initial  determination,  he  or  she 
may  appeal  directly  to  an  administrative 
law  judge.  The  adjudication  officer  will 
be  the  claimant's  primary  point  of 
contact  before  a  hearing  is  held  with  an 
administrative  law  judge.  Claims 
authorizers  will  particifMte  in  the 
telephone  claims  interview  and  will 
effectuate  payment  to  claimants  who  are 
found  disabled. 

Dated:  March  28, 1997. 
Carolyn  W.  Colviii, 

Deputy  Commissioner  for  Programs  and 
Policy. 

(PR  Doc.  97-8711  Filed  4-3-97;  8:45  am) 
■UMO  OCOff  41S»-»# 


Twting  Modifications  to  tho  Dinblllty 
OalwmlMtlon  ProoodufM;  DtoabHtty 
Dalwtnlnatton  Sorvlcas  Full  Procaas 

Modal 

AOeiCY:  Social  Security  Administration. 
ACTION:  Notice  of  the  additional  test 
sites  and  the  duration  of  tests  involving 
modifications  to  the  disability 
determination  procedures. 

summary:  The  Social  Security 
Administration  (SSA)  is  announcing  the 
locations  and  the  duration  of  additional 
tests  that  it  will  conduct  under  the 
current  rvdes  at  §§  404.906,  404.943, 
416.1406,  and  416.1443.  Those  rules 
authorize  the  testing  of  several 
modifications  to  the  disability 
determination  procedures  that  we 
normally  follow  in  adjudicating  claims 
for  disability  insurance  benefits  under 
title  n  of  the  Social  Secxirity  Act  (the 
Act)  and  claims  for  supplemental 
seciirity  income  (SSI)  payments  based 
on  disability  under  title  XVI  of  the  Act. 
This  notice  annoimces  the  test  sites  and 
duration  of  tests  involving  a 
combination  of  features  of  the  proposed 
redesigned  disability  process. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Pippin.  Disability  Models  Team 
Leader.  Office  of  Disability,  Disability 
Process  Redesign  Staff,  Social  Security 
Administration.  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
410-965-9203. 

SUPPt^MENTARY  INFORMATION:  Current 
regulations  at  §§  404.906,  404.943, 
416.1406,  and  416.1443  authorize  us  to 
test  different  modifications  to  the 
disability  determination  procedures. 
The  tests  are  designed  to  provide  us 
with  information  so  that  we  can 
determine  the  effectiveness  of  the 
models  in  improving  the  disability 
process.  On  or  about  April  7, 1997,  we 
will  begin  tests  of  a  full  process  model 
that  combines  four  features  of  the 
proposed  redesigned  disability  process. 
These  features  are:  The  use  of  a  single 
decisionmaker  who  may  make  the 
disability  determination  without 
requiring  the  signature  of  a  medical 
consultant;  the  conducting  of  a 
predecisional  interview  in  which  a 
claimant,  for  whom  SSA  does  not  have 
sufficient  information  to  make  a  fully 
favorable  determination  or  the  evidence 
requires  an  initial  determination 
denying  the  claim,  can  present 
additional  information  to  the 
decisionmaker;  the  elimination  of  the 
reconsideration  step  in  the 
administrative  review  process;  and  the 
use  of  an  adjudication  officer  who  will 
conduct  prehearing  procedures  and,  if 
appropriate,  issue  a  decision  wholly 
favorable  to  the  claimant.  We  plan  to 


test  this  model  in  eight  States.  We  will 
select  cases  for  evaluation  of  these  tests 
for  approximately  nine  months,  and 
may  continue  to  have  cases  processed 
for  another  six  months.  In  addition,  we 
may  choose  to  extend  the  test  to  obtain 
additional  data.  We  moU  piiblish  another 
notice  in  the  Federal  Reciter  if  we 
extend  the  duration  of  the  test.  For  the 
purpose  of  these  tests,  the  single 
decisionmaker  will  be  an  employee  of 
the  State  agency  that  makes  disability 
determinations  for  us,  while  the 
adjudication  officer  will  be  either  a 
State  employee  or  a  Federal  employee. 
The  sites  selected  represent  a  mix  of 
geographic  areas,  case  loads,  and  both 
Federal  and  State  employees.  The 
adjudication  officer  under  this  model 
will  process  cases  as  adjudication 
officers  are  doing  in  those  States  in 
which  that  feature  is  being  tested 
separately.  (Refer  to  Federal  Register. 
February  1, 1996  (61  FR  3757).)  The 
single  decisionmaker  will  process  cases 
as  single  decisionmakers  are  doing  in 
those  States  in  which  that  feature  is 
being  tested  separately  (see  Federal 
Register,  May  3, 1996  (61  FR  19969)), 
except  that  the  single  decisionmaker  in 
this  combined  model  will  offer  a 
predecisional  interview  to  a  claimant  for 
whom  a  fully  favorable  determination 
cannot  be  made  based  on  the  initial 
information  obtained.  If  a  claimant  is 
dissatisfied  with  the  initial 
determination,  he  or  she  may  appeal 
directly  to  an  administrative  law  judge. 
The  adjudication  office.'  will  be  the 
claimant's  primary  point  of  contact 
before  a  hearing  is  held  with  an 
administrative  law  judge.  Tests  of  the 
model  will  be  held  at  the  following 
locations:  •COM007* 

•  Disabihty  Determination  Services, 
Division  of  Rehabilitation  Services, 
Department  of  Social  Services,  10065 
Harvard  Avenue,  Denver.  CO  80231- 
5941: 

•  Disability  Adjudication  Section. 
Division  of  Rehabilitation.  Claik 
Harrison  Building,  330  W.  Ponce  De 
Leon  Avenue,  Decatur,  GA  30030; 

•  Office  of  Disability  Determinations, 
New  York  State  Department  of  Social 
Services,  99  Washington  Avenue,  Room 
1239.  Albany.  NY  12260; 

•  Office  of  Disability  Determinations. 
New  York  State  Department  of  Social 
Services,  300  Cadman  Plaza  West,  13th 
Floor,  Brooklyn,  NY  11201-2701; 

•  Office  of  Disability  Determinations. 
New  York  State  Department  of  Social 
Services.  Ellicott  Square  Building.  Room 
664,  295  Main  Street,  Buffalo.  NY 
14203-2412; 

•  Bureau  of  Disability  Determination, 
Office  for  Collections  and 
Compensation,  Room  220 — Central 
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Operations,  1171  South  Cameron  Street, 
Harrisburg,  PA  17104-2594; 

•  Disability  Determination  Division. 
South  Carolina  Vocational 
Rehabilitation  De{)artment,  1709  Mobile 
Avenue,  West  Columbia,  SC  29170; 

•  Disability  Determination  Section, 
Division  of  Rehabilitation  Services, 
Department  of  Human  Services,  Qtizens 
Plaza  Building.  400  Deaderick  Street. 
Nashville.  TN  37248-1000; 

•  Disability  Determination  Services 
for  SSA,  Office  of  Rehabilitation,  Utah 
State  Office  of  Education,  555  E.  300 
South,  Salt  Lake  City,  UT  84102;  and 

•  Disability  Determination  Bureau, 
Division  of  Health.  Department  of 
Health  and  Family  Services,  722 
WilUamson  Street,  Madison,  WI  53703. 

All  cases  processed  imder  the  full 
process  model  in  the  State  of 
Pennsylvania  will  be  adjudicated  at  the 
initial  level  by  single  decisionmakers  at 
the  Harrisburg  site  mentioned  above. 
However,  appeals  of  these  cases  will  be 
processed  by  adjudication  officers  at 
one  of  two  locations.  One  location  is  the 
Harrisburg  site.  The  other  site  is: 

•  Bureau  of  Disability  Determination, 
Office  for  Collections  and 
Compensation.  264  Highland  Park 
Boulevard,  Wilkes-Barre,  PA  18702. 

Not  all  cases  received  in  the  test  sites 
listed  above  will  be  handled  under  the 
test  procedures.  However,  if  a  claim  is 
selected  to  be  handled  as  part  of  the  test, 
the  claim  will  be  processed  imder  the 
procedures  established  under  the  final 
rules  cited  above. 

Dated:  March  28, 1997. 

Guvlyii  W.  Cohria. 

Deputy  Commissioner  for  Programs  and 
Policy. 

[FR  Doc.  97-8712  Filed  4-3-97;  8:45  am] 

■UJNO  COOC  41S0-2S-P 


DEPARTMErfT  OF  TRANSPORTATION 
[Doetot37564] 

Notica  of  Order  Adjusting  the  Standard 
Foreign  Fare  Level  Index 

Section  41509(e)  of  Title  49  of  the 
United  States  Code  requires  that  the 
Department,  as  successor  to  the  Qvil 
Aeronautics  Board,  establish  a  Standard 
Foreign  Fare  Level  (SFFL)  by  adjusting 
the  SFFL  base  periodically  by 
percentage  changes  in  actual  operating 
costs  per  available  seat-mile  (ASM). 
Order  80-2-69  established  the  first 
interim  SFFL,  and  Order  97-02-06 
established  the  currently  effective  two- 
month  SFFL  applicable  through  March 
31, 1997. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  April  1. 1997. 


we  have  projected  non-fuel  costs  based 
on  the  year  ended  December  31, 1996 
data,  and  have  determined  fuel  prices 
on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levels  as 
reported  to  the  Department. 

By  Order  97-3-45  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1979  level: 
Atlantic— 1.4871 
Latin  America — 1.4755 
Pacific— 1.6093 

For  further  iniormation  contact:  Keith 
A.  Shangraw  (202)  366-2439. 

By  the  Department  of  Transpoitation. 

Date:  March  31. 1997. 

CSurles  A.  Hmmiciitt, 

Assistant  Secretary  for  Aviation  and 
International  Affairs. 

(FR  Doc  97-8568  Filed  4-3-97;  8:45  am) 

BiUJNQ  COOl  4«1«-a2-# 


Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impoae  the  Revenue  From  a 
Paaaenger  Facility  Chaiga  (PFC)  at 
Bradley  International  Airport,  WIndaor 
LodtSiCT 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
appUcation  to  impose  the  revenue  from 
a  Passenger  Facility  Charge  at  Bradley 
International  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  May  5,  1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triphcate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airport  Division.  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803.  - 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert 
Juliano,  A.A.E.,  Bureau  Chief, 
Connecticut  Department  of 
Transportation,  Bureau  of  Aviation  and 
Ports  at  the  following  address:  2800 
Berlin  Turnpike.  P.O.  Box  317546, 
Newrington,  CT.  06131-7546. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  the  State  of 


Connecticut  imder  §  158.23  of  part  158 
of  the  Federal  Aviation  Regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Prisdlla  A.  Scott,  PFC  Program 
Manager,  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  (617) 
238-7614.  The  application  may  be 
reviewed  in  person  at  16  New  England 
Executive  Park.  Burlington. 
Massachusetts. 

SUPPLEMENTARY  MFORMATKM:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
the  revenue  from  a  Passenger  Facility 
Charge  (PFC)  at  Bradley  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  DC  of  the  Omnibus 
Budget  Reconciliatioo  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulatioiu  (14  CFR 
part  158). 

On  March  12, 1997,  the  FAA 
determined  that  the  application  to 
impose  the  revenue  from  a  PFC 
submitted  by  the  State  of  Connecticut 
was  substantially  complete  within  the 
requirements  of  §  158.25  part  158  of  the 
Federal  Aviation  Regulations.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  30, 1997. 

The  following  is  a  brief  overview  of 
the  impose  appUcation. 

PFC  Project  #:  97-06-I-OO-BDL. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  Charge  effective  date: 
September  1, 1997. 

Estimated  charge  expiration  date: 
April  1, 1999. 

Estimated  total  net  PFC  revenue: 
$12,602,000 

Brief  description  of  projects: 
Construction  of  New  Fire  Station 

Construction  of  Glycol  Collection 
FaciUty 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  demand  Air 
TaJd/Commercial  Operators  (ATOO). 

Any  person  may  inspect  the 
appUcation  in  person  at  the  FAA  office 
Usted  above  under  FOR  FURTHER 
MFORMATKM  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  appUcation,  notice 
and  other  dociunents  germane  to  the 
appUcation  in  person  at  the  Connecticut 
IJepartment  of  Transportation  Building. 
2800  Berlin  Turnpike,  Newington, 
Connecticut  06131-7546. 
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Itnied  in  Burlington,  Massachusetts  on 
Maich  26. 1997. 
Bndley  A.  Davis, 

Assistant  Manager,  Airports  Division,  New 
En^and  Region. 

[FR  Doc.  97-8616  Filed  4-3-97: 8:45  am] 
■LUNO  COOC  4ei»-13-M 


Notic«  of  Intent  to  Rule  on  Appitcatlon 
Impoae  and  use  ttw  revenue  from  a 
Paesenger  Facility  Charge  (PFC)  at 
SononM  County  Airport,  Santa  Rosa, 
CA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKM:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Sonoma  County 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  5, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division. 
15000  Aviation  Blvd..  Lawndale.  CA 
90261.  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road.  Room 
210.  Burlingame,  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  David  E.  Andrews, 
Director  of  Aviation.  Sonoma  County 
Airport,  at  the  following  address:  2200 
Airport  Blvd.,  Santa  Rosa.  CA  95403. 
Air  carriers  and  foreign  air  carriers  may 
submit  copies  of  written  comments 
previously  provided  to  the  Sonoma 
Coimty  Airport  under  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Specialist,  Airports  District  Office,  831 
Mitten  Road.  Room  210,  Burlingame. 
CA  94010-1303.  Telephone:  (415)  876- 
2806.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPI.EMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  im{>ose 
and  use  the  revenue  from  a  PFC  at 
Sonoma  County  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Bucket 


ReconciUation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
On  March  20. 1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Sonoma  County  . 
Airport  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  July  3. 1997.  The 
following  is  a  brief  overview  of  the 
impose  and  use  application  number  97- 
03-C-OG-STS: 

Level  of  proposed  PFC:  $3.00. 

Charge  effective  date:  October  1, 1997. 

Estimated  charge  expiration  date: 
April  1.  2000. 

Total  estimated  PFC  revenue: 
$336,932. 

Brief  description  of  impose  and  use 
projects:  Fire  Protection  Clothing. 
Secvuity  Screening  Building,  Land 
Acquisition  for  Approach  Protection 
Special  Assessment,  Airfield  Pavement 
Vacuiun  Sweeper.  Land  Acquisition  for 
Approach  Protection.  Taxiway 
Construction,  Ramp  Fire  Protection,  and 
Airfield  Perimeter  Fence. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the 
FAA  Regional  Airports  Division  located 
at:  Federal  Aviation  Administration. 
Airports  Division.  15000  Aviation  Blvd.. 
Lawndale.  CA  90261.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Sonoma  County  Airport. 

Issued  in  Hawthorne,  California,  on  March 
24. 1997. 

Robert  C  Bloom, 

Acting  Manager,  Airports  Division,  Western- 
Pacific  Region. 

(FR  Doc  97-8617  Filed  4-3-97;  8:45  am) 
■■JJNQ  COM  4ti»-iS-M 


Research  and  Special  Programs 
Administration  (RSPA) 

Meetings  of  Pipeline  Safety  Advisory 
Committees 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  5  U.S.C.  App.  1)  notice  is 
hereby  given  of  the  following  meetings 
of  the  Technical  Pipeline  Safety 
Standards  Committee  (TPSSC)  and  the 
Technical  Hazardous  Liquid  Pif>eline 
Safety  Standards  Committee 
(THLPSSC).  Each  Committee  meeting, 


as  well  as  a  joint  session  of  the  two 
Committees,  will  be  held  at  the 
Department  of  Transportation,  Room 
6332-36,  400  Seventh  Street,  SW.. 
Washington,  DC  20590. 

On  May  6, 1997,  at  9:30  a.m.,  the 
TPSSC  will  meet.  Agenda  items  include: 
discussion  of  the  National  Association 
of  Pipeline  Safety  Representatives — 
Industry  Petition  for  changes  to  49  CFR 
Part  192;  Update  on  Gas  Gathering 
Lines;  Office  of  Pipeline  Safety 
formation  of  a  Liquid  Distribution 
Company  Risk  Assessment  Quality 
Team  (RAQT)  with  the  National 
Association  of  Regulatory  Utility 
Commissioners;  Liquefied  Natural  Gas 
Regulatory  Updates;  and  Excess  Flow 
Valve  Performance  Standards  and 
Customer  Notification:  Final  Rule. 

On  May  7, 1997,  at  1:30  p.m.,  the 
TPSSC  will  be  joined  by  members  of  the 
THLPSSC  for  a  joint  session  which  will 
include: 

1 .  Panel  on  One  Call  Legislation 

2.  Report  on  the  Damage  Prevention 
Quality  Action  Team 

3.  Metrication 

4.  General  Regulatory  Update 

5.  Risk  Management  Demonstration 
Program:  Framework,  Standard  and 
Performance  Measures 

6.  Risk  Management  Commimications 
Framework  and  Orientation  Program 
On  May  7, 1997,  fi-om  9:30  a.m.  to 

12:00  noon,  the  joint  TPSSC-THLPSSC 
session  will  include: 

1 .  Briefing  on  Strategic  Goals 

2.  OPS  Rulemakings  Update 

3.  National  Pipeline  Mapping  Project 
and  Development  of  Data  Standards 

4.  Non-Destructive  Evaluation  Project 

5.  Offshore  Update 

6.  Operator  QuaUfication  Negotiated 
Rulemaking 

At  1:30  p.m.,  the  THLPSSC  will  meet. 
Agenda  items  include:  Unusually 
Sensitive  Areas;  Breakout  Tanks  and 
Tank  Standards;  Lines  Operating  below 
20%  of  SMYS;  Update  on  Oil  Pollution 
Act  of  1990;  Leak  Detection  and 
Emergency  Flow  Restriction  Devices; 
and  Risk-Based  Alternative  to  Pressure 
Testing  of  Hazardous  Liquid  Pipelines. 

Each  meeting  will  be  open  to  the 
public.  Members  of  the  public  may 
present  oral  statements  on  the  topics. 
Due  to  the  limited  time  available,  each 
person  who  wants  to  make  an  oral 
statement  must  notify  Peggy  Thompson, 
Room  2335.  Department  of 
Transportation  Building.  400  Seventh 
Stiwt.  SW.,  Washington,  DC  20590, 
telephone  (202)  366-4595,  not  later  than 
April  30. 1997,  on  the  topics  to  be 
addressed  and  the  time  requested  to 
address  each  topic.  The  presiding  officer 
may  deny  any  request  to  present  an  oral 
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statement  and  may  limit  the  time  of  any 
oral  presentation.  Members  of  the  public 
may  present  written  statements  to  the 
Committee  before  or  after  any  meeting. 

Issued  in  Washington,  DC  on  April  1. 1997. 
Riciiard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  97-8699  Filed  4-3-97;  8:45  am] 

BHJJNQ  COOC  4»10-60-U 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-3  (Sub-No.  140X)  and 
STB  Docket  No.  AB-486  (Sut)-No.  IX)] 

Missouri  Pacific  Railroad  Company— 
AtMndonment  Exemption— in  Cloud 
and  Jewell  Counties,  KS  and  Kyle 
Railroad  Company— Discontinuance 
Exemption — in  Cloud  and  Jewell 
Counties,  KS 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemptions. 

SUMMARY:  The  Board  under  49  U.S.C. 
10502  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  10903  the 
abandonment  by  Missouri  Pacific 
Railroad  Company,  and  the 
discontinuance  of  service  by  Kyle 
Railroad  Company,  of  the  33.4-mile  Burr 
Oak  Branch  line  located  between 
milepost  496.3  at  Jamestown  and 
milepost  529.7  (end  of  line)  at  Burr  Oak, 
in  Cloud  and  Jewell  Counties,  KS, 
subject  to  labor  protective  conditions 
and  an  environmental  condition. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  May  4, 
1997.  Formal  expressions  of  intent  to 
file  an  OFA  '  under  49  CFR 
1152.27(c)(2)  and  requests  for  interim 
trail  use/rail  banking  imder  49  CFR 
1152.29  must  be  filed  by  April  14. 1997; 
petitions  to  stay  must  be  filed  by  April 
21. 1997;  requests  for  a  public  use 
condition  under  49  CFR  1152.28  must 
be  filed  by  April  24, 1997;  and  petitions 
to  reopen  must  be  filed  by  April  29, 
1997. 

ADDRESSES:  Send  pleadings  referring  to 
STB  Docket  Nos.  AB-3  (Sub-No.  140X) 
and  AB-486  (Sub-No.  IX)  to:  (1)  Office 
of  the  Secretary,  Case  Control  Unit, 
Surface  Transportation  Board,  1925  K 
Street.  N.W.,  Washington.  DC  20423- 
0001,  and  (2)  Joseph  D.  Anthofer.  Union 
Pacific  Railroad  Company.  1416  Dodge 
Street  (#830),  Omaha,  NE  68179-0001 
and  Fritz  R.  Kahn,  Suite  750  West,  1100 


■  See  Exempt,  of  Rail  Abandoimtent — Offen  of 
Finan.  As$itt.,  4  LCC2d  164  (1967). 


New  York  Avenue,  NW.,  Washington, 
DC  20005-3934. 

FOR  FURTHER  INFOfMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1609. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPLEMENTARY  MFORMATXM: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  1925  K  Street,  NW..  Suite 
210,  Washington,  DC  20006.  Telephone: 
(202)  28&-4357.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  565-1695.) 

Decided:  April  1. 1997. 
By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 

Vemoo  A.  Williams, 

Secretary. 

(FR  Doc.  97-8776  Filed  4-3-97;  8:45  am] 

BILUNQ  COOC  4*1 8-00-P 


DEPARTMENT  OF  THE  TREASURY 

Fedsrai  Law  Enforcement  Training 
Center 

AGENCY:  Advisory  Committee  to  the 
National  Center  for  State.  Local,  and 
International  Law  Enforcement 
Training. 

ACnON:  Notice  of  meeting. 

SUMMARY:  The  agenda  for  this  meeting 
includes  remarks  by  Charles  Rinkevich. 
Director  of  the  Federal  Law  Enforcement 
Training  Center  (FLETC);  Elizabeth 
Bresee  and  Laurie  Robinson.  Coounittee 
Co-chairs;  and  presentations  regarding 
the  Small  Town  and  Rural  Training 
Series  (STAR);  Export  Training  Sites 
System;  Fellowship  Program;  RCMP 
Faculty  Exchange  Program,  and 
Leadership  Program. 

DATES:  April  10. 1997. 

ADDRESSES:  Federal  Law  Enforcement 
Training  Center,  Glynco,  Georgia.  , 

FOR  FURTHER  INFORMATION  CONTACT: 
Hobart  M.  Henson.  Director,  National 
Center  for  State.  Local,  and  International 
Law  Enforcement  Training,  Federal  Law 
Enforcement  Training  Center.  Glynco. 
Georgia  31524, 1-800-743-5382. 

Dated;  March  27, 1997. 
Steve  Kernes, 

Acting  Director,  National  Center  for  State, 
Local,  and  International  Law  Enforcement 
Training. 

[FR  Doc  97-8628  Filed  4-3-97;  8:45  am) 
MLLMG  COOC  4«1».4a-M 


Office  of  the  Comptroller  of  the 
Currency 

[Docket  No.  97-07] 

Operating  Subsidiary  Notice 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Notice  and  request  for  comment 
on  an  operating  subsidiary. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  requests 
comment  concerning  an  application 
filed  by  NationsBank,  National 
Association,  Charlotte.  North  Carolina, 
to  engage  in  limited  real  estate 
development  activities  in  connection 
with  bank  premises  through  an 
operating  subsidiary  of  the  bank. 
DATES:  Comments  should  be  submitted 
on  or  before  May  5. 1997. 
ADDRESSES:  Written  comments 
regarding  the  application  should  be  sent 
to  the  Office  of  the  Comptroller  of  the 
Currency,  Communications  Division, 
250  E  Stiwt.  SW,  Third  Floor, 
Washington,  DC  20219.  Attn:  Docket 
No.  97-07.  In  addition,  comments  may 
be  sent  by  facsimile  transmission  to  fax 
number  (202)  874-5274  or  by  internet 
mail  to 

REGS.COMMENTSeOCC.TREAS.GOV. 
A  copy  of  the  application  will  be 
available  for  inspection  and  copying  at 
the  OCC's  PubUc  Reference  Room,  250 
E  Street.  SW.  Washington.  DC  20219, 
through  the  OCC's  Information  Line  at 
(202)  479-0141,  or  through  the  OCC's 
web  site  at  HTTP:// 

WWW.OCC.TREAS.GOV.  Appointinents 
for  inspection  of  comments  or  the 
application  can  be  made  by  calling  (202) 
874-5043. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  B.  Glidden.  Assistant  Director, 
Bank  Activities  and  Structure  Division. 
(202)  874-5300,  or  Robert  Sihler.  Senior 
Bank  Structure  Analyst,  Bank 
Organization  and  Structure.  (202)  874- 
5060. 

SUPPLEMENTARY  INFORMATION:  A  national 
bank  may  establish  or  acquire  an 
operating  subsidiary  to  conduct,  or  may 
conduct  in  an  existing  operating 
subsidiary,  activities  that  are  part  of  or 
incidental  to  the  business  of  banking,  as 
determined  by  the  OCC  pursuant  to  12 
U.S.C.  24  (Seventh),  and  other  activities 
permissible  for  national  banks  or  their 
subsidiaries  under  other  statutory 
authority.  Section  5.34(d)  of  12  CFR  part 
5  authorizes  the  OCC  to  permit  a 
national  bank  to  conduct  an  activity 
through  its  operating  subsidiary  that  is 
different  from  that  permissible  for  the 
parent  national  bank,  siibject  to  the 
additional  requirements  specified  in  12 


16214 


Federal  Register  /  Vol.  62,  No.  65  /  Friday,  April  4.  1997  /  Notices 


CFR  5.34(f).  For  activities  not  previously 
approved  by  the  OCC,  the  CXXZ  provides 
public  notice  and  opportunity  for 
comment  on  the  application  by 
publishing  notice  of  the  application  in 
the  Federal  Register. 

NationsBank,  National  Association, 
Charlotte,  North  Carolina,  has  applied  to 
the  OCC  pursuant  to  12  CFR  5.34(f)  to 
establish  an  operating  subsidiary. 
NationsBank's  application  generally 
describes  the  activities  in  which  the 
operating  subsidiary  will  engage  as 
follows: 

The  subsidiary  will  engage  in  the 
development  of  real  estate  in  locations 
that  the  bank  already  occupies  through 
the  maintenance  of  bank  premises,  in 
order  to  gain  increased  OexibiUty  in 
enhancing  its  premises  locations  by 
making  them  economically  more 
vibrant.  The  subsidiary  will  be  subject 
to  the  safeguards  specified  in  12  CFR 
5.34(f).  The  bank  further  states  that  such 
flexibility  will  better  enable  it  to 
contribute  to  the  communities  in  which 
it  operates  as  well  as  to  make  a  safer, 
more  pleasant  work  environment  for 
employees  and  customers.  The  bank  is 
currently  considering  sponsoring  the 
development  of  a  building  to  be  located 
in  Charlotte  which  would  house 
approximately  45  residential 
condominium  units.  Most  of  the  land  on 
which  the  apartment  building  will  be 
constructed  has  been  owned  for  over  25 
years  by  the  bank  and  was  the  site  of  a 
bank  branch.  NationsBank  is  now  in  the 
process  of  constructing  an  office 
building  on  the  site  to  be  used  as  bank 
premises.  The  value  of  the  office 
building  and  land  is  estimated  to  be  $56 
milhon.  and  the  cost  of  constructing  the 
residential  building  is  estimated  to  be 
$13  million.  Thus,  the  bank  states  that 
the  residential  building  will  be  ancillary 
to  its  office  building,  and  that  both 
buildings  will  form  an  integrated  mixed- 
use  development  with  shared  parking. 
Futxire  projects  are  expected  to  be 
limited  in  number  and  in  all  cases  will 
be  confined  to  areas  adjacent  to  or  near 
bank  premises.  These  projects  may 
include  the  construction  of  an  office 
building,  retail  space  or  a  residential 
building.  In  order  to  ensure  that  the 
subsidiary's  activities  remain  consistent 
with  the  parameters  described  above, 
NationsBank  states  that  it  will  submit  a 
detailed  description  of  each  future 
project  to  the  OCC  for  prior  approval. 

"the  OCC  reviews  operating  subsidiary 
applications  to  determine  whether  the 
proposed  activities  are  legally 
{Mrmissible  for  an  operating  subsidiary 
and  to  ensure  that  the  proposal  is 
consistent  with  safie  and  sound  banking 
practices  and  OCC  policy  and  does  not 
mdanger  the  safety  or  soundness  of  the 


parent  national  bank.  In  publishing 
notice  of  the  application,  the  OCC  does 
not  take  a  position  on  issues  raised  by 
the  proposal.  Notice  is  published  solely 
to  seek  the  views  of  interested  persons 
on  the  issues  presented  and  does  not 
represent  a  determination  by  the  OCC 
that  the  proposal  meets,  or  is  likely  to 
meet,  the  criteria  outlined  above. 
Interested  parties  are  invited  to 
comment  on  any  aspect  of  the 
application. 

Dated:  March  31. 1997. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
(FR  Doc  97-«572  Filed  ♦-3-97;  8:45  am) 
■LUNO  OOOC  4ti«-M-P 


[DochM  No.  97-Oei 
Operating  Subsidiary  Notice 

agency:  Office  of  the  Comptroller  of  the 
Currency.  Treasury. 

ACnON:  Notice  and  request  for  comment 
on  an  o{>erating  subsidiary. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  requests 
comment  concerning  an  application 
filed  by  NationsBank,  National 
Association,  Charlotte,  North  Carolina, 
to  engage  in  real  estate  lease  financing 
throiigh  an  operating  subsidiary  of  the 
bank. 

DATES:  Comments  should  be  submitted 
on  or  before  May  5, 1997. 

ADDRESSES:  Written  comments 
regarding  the  application  should  be  sent 
to  the  Office  of  the  Comptroller  of  the 
Currency,  Commimications  Division, 
250  E  Street,  SW..  Third  Floor. 
Washington,  DC  20219,  Attn:  Docket 
No.  97-06.  In  addition,  comments  may 
be  sent  by  facsimile  transmission  to  fax 
number  (202)  874-5274  or  by  internet 
mail  to 

REGS.COMMENTS«OCC.TREAS.GOV. 
A  copy  of  the  appUcation  will  be 
available  for  inspection  and  copying  at 
the  OCC's  Public  Reference  Room,  250 
E  Street,  SW.,  Washington,  DC  20219, 
through  the  OCC's  Information  Line  at 
(202)  479-0141,  or  through  the  OCC's 
web  site  at  HTTP:// 

WWW.OCC.TREAS.GOV.  Appointments 
for  inspection  of  comments  or  the 
application  can  be  made  by  calling  (202) 
874-5043. 

FOR  FURTHER  MFORMATKM  CONTACT: 
WiUiam  B.  Glidden,  Assistant  Director. 
Bank  Activities  and  Structure  Division, 
(202)  874-5300,  or  Robert  Sihler,  Senior 
Bank  Structure  Analyst,  Bank 
Organization  and  Structure.  (202)  874- 
5060. 


SUPPLEMENTARY  INFORMATION:  A  national 
bank  may  establish  or  acquire  an 
operating  subsidiary  to  conduct,  or  may 
conduct  in  an  existing  operating 
subsidiary,  activities  that  are  part  of  or 
incidental  to  the  business  of  banking,  as 
determined  by  the  OCC  pursuant  to  12 
U.S.C.  24(Seventh),  and  other  activities 
permissible  for  national  banks  or  their 
subsidiaries  under  other  statutory 
authority.  Section  5.34(d)  of  12  CFR  part 
5  authorizes  the  OCC  to  permit  a 
national  bank  to  conduct  an  activity 
through  its  operating  subsidiary  that  is 
different  from  that  permissible  for  the 
parent  national  bank,  subject  to  the 
additional  requirements  specified  in  12 
CFR  5.34(f)-  For  activities  not  previously 
approved  by  the  OCC,  the  OCC  provides 
public  notice  and  opportimity  for 
comment  on  the  application  by 
publishing  notice  of  the  application  in 
the  Federiil  Register. 

NationsBank,  National  Association, 
Charlotte,  North  Carolina,  has  applied  to 
the  OCC  pursuant  to  12  CFR  5.34(f)  to 
estabhsh  an  operating  subsidiary. 
NationsBank's  application  generally 
describes  the  activities  in  which  the 
operating  subsidiary  will  engage  as 
follows: 

The  subsidiary  will  engage  in  real 
estate  lease  financing  transactions  on  a 
nationwide  basis,  subject  to  the 
safeguards  specified  in  12  CFR  5.34(f) 
and  certain  limitations  designed  to 
minimize  the  risk  to  the  subsidiary  and 
the  bank.  In  particular,  the  transactions 
will  be  on  a  "nonoperating"  basis  and 
for  an  initial  term  of  at  least  90  days. 
The  leases  will  be  "full  payout"  leases 
designed  to  yield  a  return  that  will 
compensate  the  subsidiary  for  not  less 
than  its  full  investment  in  the  real 
property  plus  the  estimated  total  cost  of 
financing  the  property  over  the  term  of 
the  lease  from  rental  payments, 
estimated  tax  benefits,  and  the 
estimated  residual  value  of  the  property 
at  the  expiration  of  the  initial  term.  For 
purposes  of  determining  whether  a 
given  lease  is  a  full  payout  lease,  the 
estimated  residual  value  of  the  property 
will  not  exceed  25  percent  of  the 
acquisition  cost  of  the  property  to  the 
subsidiary.  The  subsidiary  will  acquire 
real  property  only  in  connection  with  a 
proposed  leasing  transaction.  Thus,  it 
will  not  acquire  real  property  in 
anticipation  of  leasing  the  property  at  a 
later  date.  If  upon  termination  or 
expiration  of  the  lease  the  lessee  does 
not  acquire  the  real  property,  the 
subsidiary  either  will  enter  into  a  new 
lease  agreement  with  the  lessee  or  with 
a  third  party  or  will  reclassify  the 
property  as  OREO  and  dispose  of  the 
property  in  accordance  with  OOC  OREO 
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guidelines.  NationsBank  states  that  in 
its  opinion  when  the  real  estate  lease 
financing  transactions  are  conducted  as 
described  they  will  be  the  functional 
equivalent  of  mortgage  loans  made  by 
the  subsidiary. 

The  OCC  reviews  operating  subsidiary 
applications  to  determine  whether  the 
proposed  activities  are  legally 
permissible  for  an  operating  subsidiary 
and  to  ensure  that  the  proposal  is 
consistent  with  safe  and  sound  banking 
practices  and  OCC  policy  and  does  not 
endanger  the  safety  or  soimdness  of  the 
parent  national  bank.  In  pubUshing 
notice  of  the  appUcation.  the  OCC  does 
not  take  a  position  on  issues  raised  by 
the  proposal.  Notice  is  published  solely 
to  seek  the  views  of  interested  persons 
on  the  issues  presented  and  does  not 
represent  a  determination  by  the  OCC 
that  the  proposal  meets,  or  is  likely  to 
meet,  the  criteria  outlined  above. 
Interested  parties  are  invited  to 
comment  on  any  aspect  of  the 
application. 

Dated:  March  31, 1997. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
(FR  Doc.  97-8573  Filed  4-3-97;  8:45  am] 
MUMO  OOOC  4S1S-S3-P 


Intamai  Revenua  Servlca 

Propoaad  Coliactlen;  Commant 
Request  for  Form  W-2Q 

AQENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as*  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
W-2G,  Certain  Gambling  Winnings. 
DATES:  Written  comments  should  be 
received  on  or  before  June  3, 1997  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 


Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  NtfORMATKM: 

Title:  Certain  Gambling  Winning*. 

OMB  Number:  1545-0238. 

Fonii  Number.  W-2G. 

Abstract:  Internal  Revenue  Code 
sections  6041,  3402(q),  and  3406  require 
payers  of  certain  gambling  winnings  to 
withhold  tax  and  to  report  the  winnings 
to  the  IRS.  IRS  uses  the  information  to 
verify  compliance  with  the  reporting 
rules  and  to  verify  that  the  winnings  are 
properly  reported  on  the  recipient's  tax 
return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  state  or  local 
governments,  and  ncm-profit 
institutions. 

Estimated  Number  of  Respondents: 
6,400. 

Estimated  Time  Per  Respondent:  8  hr. 
49min. 

Estimated  Total  Annual  Burden 
Hours:  564,200. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuBcy  of  tHe  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  March  27, 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  97-8693  Filed  4-3-97;  8:45  am] 
■LLMQCOOC  «nO-01-U 


Propoaad  Collection;  Comment 
Request  for  Fonn  1040EZ 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurnmUy,  the  IRS  is 
soliciting  comments  concerning  Form 
1040EZ,  Income  Tax  Return  for  Single 
and  Joint  Filere  With  No  Dependents. 
DATES:  Written  comments  should  be 
received  on  or  before  June  3, 1997  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224.    ' 

SUPPLEMENTARY  MFORMATKM: 

Title:  Income  Tax  Return  for  Single 
and  Joint  Filers  With  No  Dependents. 

OMB  Number:  1545-0675. 

Form  Number:  1040EZ. 

Abstract:  This  form  is  used  by  certain 
individuals  to  report  their  income 
subject  to  income  tax  and  to  figure  their 
correct  ta:^  liabihty.  The  data  is  also 
used  to  verify  that  the  items  reported  on 
the  form  are  correct  and  are  also  for 
general  statistical  use. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
15,705.603. 

Estimated  Time  Per  Respondent:  2  hr. 
4  min. 

Estimated  Total  Annual  Burden 
Hours:  32.452,166. 
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Ths  following  paragraph  applies  to  all 
of  the  collectioiis  of  infonnation  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  infonnation  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential. 
as  required  by  26  U.S.C  6103. 

Eequest  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimirw  the  burden  of  the 
collection  of  infonnation  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  Maich  27, 1907. 
Garrick  R.  ShMT, 
ntS  Reports  Clearance  Officer. 
[FR  Doc.  97-6694  Filed  4-3-97;  8:45  un] 


Propoeed  Collection;  Comment 
Request  for  Fonn  9003 

MEHCr:  Internal  Revenue  Service  (KS), 

Treasxiry. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/ or  continuing  infonnation 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
9003,  Additional  Questions  to  be 


Completed  by  All  Applicants  for 
Permanent  Residence  in  the  United 
States. 

DATES:  Written  comments  should  be 
received  on  or  before  June  3, 1997.  to  be 
assured  of  consideration. 
AOORESSES:  Direct  all  written  conunents 
to  Ganick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  infonnation  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPIEMENTARY  INFORMATKM: 

Title:  Additional  Questions  to  be 
Completed  by  All  Applicants  for 
Permanent  Residence  in  the  United 
States. 

OACB  Number:  1545-1065. 

Form  Number:  Form  9003. 

Abstract:  Internal  Revenue  Code 
section  6039E  requires  that  applicants 
for  permanent  residence  in  the  United 
States  must  give  information  regarding 
their  last  throe  years  tax  history  with 
their  applications  or  face  a  possible 
S500  penalty.  Form  9003  is  used  for  this 
piirpose. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
933,000. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  77.750. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 


informatian  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  1, 1997. 
Garrick  R.  Shear. 

mS  Reports  Clearance  Officer. 

[FR  Doc.  97-8895  Filed  4-3-97;  8:45  am] 

BIUJNQCOOC  4a3»-01-U 


Nonconventionel  Source  Fuel  Credit; 
Publlcetion  of  Inflation  Ad)ustnient 
Factor,  Nonconventional  Source  Fuel 
Credit,  and  Reference  Price  for 
Calendar  Year  1996 

agency:  Internal  Revenue  Service  (IRS). 
Treasiuy. 

ACTION:  Publication  of  inflation 
adjustment  factor,  nonconventional 
source  fuel  credit,  and  reference  price 
for  calendar  year  1996  as  required  by 
section  29  of  the  Internal  Revenue  Code 
(26  U.S.C  section  29). 

SUMMARY:  The  inflation  adjustment 
factor,  nonconventional  source  fuel 
credit,  and  reference  price  are  used  in 
determining  the  tax  oedit  allowable  on 
the  production  of  fuel  from  ' 
nonconventional  sources  under  section 
29. 

DATES:  The  1996  inflation  adjustment 
factor,  nonconventional  source  fuel 
credit,  and  reference  price  apply  to 
qualified  fuels  sold  during  calendar  year 
1996. 

Inflation  Factor:  The  inflation 
adjustment  factor  for  calendar  year  1996 
is  1.9837. 

Credit:  The  nonconventional  source 
fuel  credit  for  calendar  year  1996  is 
$5.95  per  barrel-of-oil  equivalent  of 
qualified  fuels. 

Price:  The  reference  price  for  calendar 
year  1996  is  $18.46.  Because  this 
reference  price  does  not  exceed  $23.50 
multiplied  by  the  inflation  adjustment 
factor,  the  phaseout  of  credit  provided 
for  in  section  29(b)(1)  does  not  occur  for 
any  qualified  fuel  sold  in  calendar  year 
1996. 
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FOR  FURTHER  INFORMATION  CONTACT: 

For  the  inflation  factor  and  credit — 
Thomas  Thompson.  CP:R:R:AR£, 
Internal  Revenue  Service.  1111 
Constitution  Ave..  NW.,  Washingtcm. 
DC  20224.  Telephone  Number  (202) 
874-0585  (not  a  toll-free  niunber). 

For  the  reference  price — ^David 
McMunn.  CC:DOM:P&SI:6.  Internal 
Revenue  Service,  1111  Constitution 
Ave.,  NW.,  Washington,  DC  20224. 
Telephone  Number  (202)  622-3110  (not 
a  toll-free  number). 
DenkilWOm, 

Acting  Associate  Chief  Counsel  (Domestic). 
(FR  Doc  97-6696  Filed  4-3-97;  8:45  am] 
■LUNQ  CODE  MMt-ei-V 


Joint  Board  for  ttte  Enrollment  of 
Actuwiee;  Advleory  Committee  on 
Actuarial  Examlnattona;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  the 
Conference  Room  of  William  M.  Mercer, 
Incorporated.  30th  Floor,  Conference 
Room  30C.  1166  Avenue  of  the 
Americas.  New  York.  New  Yoric.  on 


M(Hiday.  April  7. 1997,  beginning  at 
8:30  a.m. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommfflided  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  Section  1242 
(a)(1)(B). 

We  have  determined  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  that 
the  subject  of  the  meeting  falls  with  the 
exception  to  the  open  meeting 
requirement  set  forth  in  Title  5  U.S. 
Code,  section  552(c)(9)(B),  and  that  the 
public  interest  requires  that  such 
meeting  be  closed  to  public 
participation. 

Dated:  March  27, 1997. 
Robert  L  Br%iier, 

Advisory  Committee  Management  Officer, 
Joint  Board  for  the  Enrollment  of  Actuaries. 
[FR  Doc  97-8697  Filed  4-3-97;  8:45  am] 

HLLMQ  CODE  4nO-01-U 


Oflloe  Of  Thrm  SupervMon 
[AC-6: 0T8  Noe.  H-283Sand  29»q 

Rocky  Ford  Federal  Savings  and  Loan 
Aasodatton,  ftocky  Ford,  Colorado; 
Approval  of  Converaion  Application 

Notice  is  herriiy  given  that  on  March 
27, 1997.  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Rocky  Ford  Federal 
Savings  and  Loan  Association,  Rocky 
Ford,  Colorado,  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch.  Office  of 
Thrift  Supervision.  1700  G  Street,  NW., 
Washington,  DC  20552,  and  the 
Midwest  Regional  Office,  Office  of 
Thrift  Supervision.  122  W.  John 
Carpenter  Freeway.  Suite  600,  Irving, 
Texas  75039-2010. 

Dated:  April  1,1997. 

By  the  Office  of  Thrift  SupervisioD. 
Nadiae  Y.  Washii^toii. 
Corporate  Secretary. 

[FR  Doc  97-6629  Filed  4-3-47;  8:45  am] 
MLUNQ  COOE  CTaS-SVM 
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DEPAimiENT  OF  AQMCULTURE 

AnlflMl  end  Ptant  HmMi  bMpcdlon 
S«rvio* 

TCFRPamSOOamlSIt 


[Docket  Ne.9»-04»-1] 

hnporMlon  of  Fnilli  wid  VcQctBblM 

Correction 

In  proposed  rule  document  97-7455, 
beginning  on  page  14037,  in  the  iss\M  of 
Tuesday,  March  25, 1997,  make  the 
following  correcticm: 

On  page  14039.  in  the  first  column,  in 
Garlic  From  Romania,  in  the  first 
paragraph,  in  the  third  garlic  treatment, 
in  the  first  line,  "40  g/m^  (2  lbs/1000 
ft3)"  should  read  "40  g/m^  (2  1/2  lbs/ 
1000  ft3)". 

SaUNQCOOC  1«»«1-0 


DEPARTMENT  OF  JUSTICE 

Drug  EnforcMMnt  Administration 
[DoctolNa96-^ 

Yu-To  Hsu,  M.D.,  Dsniai  of  Application 

Correction 

In  notice  doomient  97-6793. 
beginning  on  page  12840  in  the  issue  of 
Tuesday,  March  18, 1997,  make  the 
following  corrections: 

1.  On  page  12840,  in  the  third 
column,  in  the  second  full  paragraph,  in 
the  first  line,  'According"'  should  read 
"Accordingly". 

2.  On  page  12841,  in  the  first  colimm, 
in  the  second  full  paragraph,  in  the 
tenth  line,  "38"  should  read  "28". 

3.  On  page  12841,  in  the  second 
column,  in  the  second  full  paragraph,  in 
tte  tenth  line,  "fiend"  shoiild  read 
"Mend" 

SNJJNQCOOf  IMS-tl-O 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcsmsnt  Administration 
[Dodiet  No.  ts-aq 

Donald  P.  Tecca,  M.D.  Continuation  of 
Rsgisfratlon  With  Rostrtetions 

Correction 

In  notice  docimient  97-6795. 
beginning  on  page  12842  in  the  issue  of 


Ttiesday,  March  18. 1997,  make  the 
following  correction: 

On  page  12846,  in  the  second  column, 
in  the  13th  Une  from  the  bottom, 
"47.063"  should  read  "46,063". 
BLUNQCOOt  isa»«i-o 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart591 
RiN3206-AH07 

CostK>f-Lhflng  Allowances  (Nonforeign 
Arsas) 

Correction 

In  rule  dociunent  97-7380,  begiiming 
on  page  14188,  in  the  issue  of  Tuesday. 
March  25, 1997,  make  the  foUowing 
correction: 

On  page  14188,  in  the  second  column, 
in  the  Implementation  of  rate  changes 
paragraph,  in  the  fifth  line.  "(Insert  date 
of  publication  in  the  Federal  Register]" 
should  read  "March  25. 1997". 

SNJJNQCOOf  1S06-IH-O 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  1, 61. 141.  and  143 

(DocttM  No.  2SaiO:  Amandmwit  Nos.  1-47. 
•1-102, 141-«,  14»-«] 

nN2120-^E71 

Pilot,  Right  Instructor.  Ground 
Instructor,  and  Pilot  School 
Certification  Rules 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule:  request  for 
comments. 

summary:  This  rule  revises  the  Federal 
Aviation  Regulations  (FAR)  that 
prescribe  the  certification,  training,  and 
experience  requirements  for  pilots, 
flight  instructors,  and  ground 
instructors,  and  the  certification 
requirements  for  pilot  schools  approved 
by  the  Federal  Aviation  Administration 
(FAA).  This  rule  updates  these 
requirements  to  enhance  the  ability  of 
pilots  to  meet  the  evolving  demands  of 
the  National  Airspace  System  (NAS) 
and  operate  safely  and  effectively  in  this 
environment. 

DATES:  This  rule  is  effective  August  4, 
1997.  Conunents  must  be  submitted  on 
or  before  June  3, 1997. 
ADDRESSES:  Comments  on  the  proposals 
may  be  deUvered  or  mailed  in  triplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Chief  Counsel,  Attention: 
Rules  Docket  (AGC-10).  Docket  No. 
25910. 800  Independence  Avenue,  SW., 
Washington,  DC  20591.  All  conunents 
must  be  marked  "Docket  No.  25910." 
Comments  may  be  examined  in  the 
Rules  Docket,  Room  915G,  weekdays 
between  8:30  a.m.  and  5  p.m.,  except  on 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lynch.  Certification  Branch,  AFS-840, 
General  Aviation  and  Commercial 
Division,  Flight  Standards  Service, 
FAA,  800  Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3844. 

SUPPI^MENTARY  MFORMATKM: 

Comiiieiits  Invited 

This  final  rule  contains  amendments 
that  were  not  proposed  in  Notice  of 
Proposed  Rulemaking  (NPRM)  No.  95- 
11  which  was  published  in  the  Federal 
Register  on  August  11,  1995  (60  FR 
41160).  The  amendments  extend  the 
applicability  of  the  "Age  60  Rule"  (14 
CFR  121.383(c)  for  operational 
requirements,  and  §61.77  for 
certification  requirements)  to  10-30  seat 
aircraft,  for  holders  of  U.S.  pilot  > 


certificates  and  holders  of  special 
purpose  pilot  authorizations.  In 
addition,  these  amendments  extend  the 
compUance  date  for  these  pilots  to  meet 
these  provisions.  These  amendments  are 
discussed  fully  in  the  preamble  of  14 
CFR  61.3  and  61.77.  Because  these 
issues  were  set  forth  in  previous 
rulemaking  actions  and  interested 
persons  commented  on  these  issues, 
these  amendments  are  being  adopted 
without  prior  notice  and  prior  public 
comment.  However,  the  Regulatory 
Policies  and  Procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  1134;  February  26, 1979)  provide 
that,  to  the  maximum  extent  possible, 
operating  administrations  for  the  DOT 
should  provide  an  opportunity  for 
public  comment  on  regulations  issued 
without  prior  notice. 

Accordingly,  interested  persons  are 
invited  to  partidfmte  in  this  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire 
regarding  the  FAA  expanding  the 
applicability  of  the  "Age  60  Rule"  in  14 
CFR  part  61  to  include  10-30  seat     . 
aircraft.  Comments  may  be  delivered  or 
mailed,  in  triplicate,  to  the  FAA,  Office 
of  the  Chief  Counsel,  Attn:  Rules  Docket 
(AGC-200),  Docket  No.  25910,  800 
Independence  Avenue  SW.,  Room  915G, 
Washington,  DC  20591.  Comments 
submitted  to  this  rule  must  be  marked: 
Docket  No.  25910.  Comments  also  may 
be  sent  electronically  to  the  following 
Internet  address:  9-npnn- 
cmts@faa.dot.gov.  Comments  may  be 
examined  in  Room  91 5G  between  8:30 
a.m.  and  5:00  p.m.  on  weekdays,  except 
Federal  holidays. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel  on 
this  rulemaking,  will  be  filed  in  the 
public  docket.  The  docket  is  available 
for  public  inspection  before  and  after 
the  comment  closing  date.  This 
amendment  may  be  changed  in  light  of 
the  comments  received  on  this  final 
rule. 

Conunenters  who  want  the  FAA  to 
acknowledge  receipt  of  comments 
submitted  on  this  rule  must  submit  a 
preaddressed,  stamped  postcard  with 
those  comments  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  25910."  The  postcard  will  be 
date-stamped  by  the  FAA  and  will  be 
returned  to  the  commenter. 

Good  Cause  for  Immediate  Adoption 

The  FAA  finds  that  notice  and  public 
comment  on  the  above  amendments  are 
unnecessary.  As  stated  in  the  preamble 
to  Notice  No.  95-11,  the  changes  to  the 
age  60  requirements  in  part  61  were 
intended  to  be  similar  to  the  age  60 


requirement  in  14  CFR  part  121.  Since 
the  covered  operations  in  part  121  have 
been  changed,  the  operations  in  part  61 
that  are  subject  to  an  age  limitation  have 
been  similarly  changed.  These  are,  in 
essence,  technical  amendments.  The 
FAA  does  not  believe  that  these 
amendments  will  cause  undue 
hardship. 

For  these  reasons,  notice  and  pubUc 
comment  procedures  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  As  a  result,  the  FAA,  for  good 
cause,  finds  that  "notice  and  public 
procedures  thereon"  are  unnecessary 
within  the  meaning  of  5  U.S.C.  553(b)(B) 
of  the  Administrative  Procedure  Act. 
Individuals  will  have  an  opportunity  to 
submit  comments  concerning  these 
amendments  by  June  3, 1997. 

Availability  of  Final  Rule 

Any  person  may  obtain  a  copy  of  this 
rule  by  submitting  a  request  to  the  FAA, 
Office  of  Rulemaking,  Attention:  ARM- 
1,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Requests  should  be 
identified  by  the  amendment  number  or 
docket  number. 

Using  a  modem  and  suitable 
commimications  software,  an  electronic 
copy  of  this  dociunent  may  be 
downloaded  from  the  FAA  regulations 
section  of  the  FedWorld  electronic 
bulletin  board  service  (telephone:  703— 
321-3339),  the  Federal  Register's 
electronic  bulletin  board  service 
(telephone:  202-512-1661)  or  the  FAA's 
Aviation  Rulemaking  Advisory 
Committee  Bulletin  Board  service 
(telephone:  202-267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov,  or  the 
Federal  Register's  web  page  at  http:// 
www.access.gpo.gov/su_docs  for 
access  to  recently  published  rulemaking 
dociunents. 

Outline  of  Final  Rule 

I.  General  Aviation  Policy  Statement 

n.  Background 

ni.  Proposed  Rule  and  General  Description  of 

Comments 
IV.  Discussion  of  Major  Issues 

A.  The  exercise  of  recreational  pilot 
certificate  privileges 

1.  Medical  requirements  for  recreational 
pilots  and  holders  of  higher  pilot 
certificates  exercising  the  privileges  of  a 
recreational  pilot  certificate 

2.  Elimination  of  the  50-nautical  mile 
limitation  for  recreational  pilots 

B.  Recent  flight  experience 

1.  TakeofEs  and  landings 

2.  Recent  instrument  exp>erience 
C  Lighter-than-air  flight  instructor 

certificate 
D.  New  instrument  ratings 

1.  Single-engine  and  multiengine  ratings 

2.  Airship 


3.  Powered-Uft 

E.  Requirements  for  instrument  ratings 

F.  New  aircraft  category  and  class  ratings 

1.  Powered-Iift 

2.  Glider  class  ratings 

G.  English  language  requirements 
H.  Areas  of  operation 

V.  Section  by  Section  Analysis 

I.  General  Aviation  Policy  Statement 

On  September  8, 1993,  the  FAA 
Administrator  issued  a  general  aviation 
policy  statement  in  which  he  recognized 
that  the  general  aviation  industry  is  a 
critically  important  part  of  the  nation's 
economy  and  the  national 
transportation  system.  The 
Administrator  stated  the  following: 

General  aviation  plays  a  crucial  role  in 
flight  training  for  all  segments  of  aviation  and 
provides  unique  personal  and  recreational 
opportunities.  It  makes  vital  contributions  to 
activities  ranging  from  business  aviation,  to 
agricultural  operations,  to  warbird 
preservation,  to  glider  and  balloon  flights. 
Accordingly,  it  is  the  policy  of  the  FAA  to 
foster  and  promote  general  aviation  while 
continuing  to  improve  its  safety  record. 
These  goals  are  neither  contradictory  aor 
separable.  They  are  best  achieved  by 
cooperating  with  the  aviation  community  to 
define  mutual  concerns  and  joint  efforts  to 
accomplish  objectives.  We  will  strive  to 
achieve  the  goals  through  voluntary 
compliance  and  methods  designed  to  reduce 
the  regulatory  burden  on  general  aviation. 

The  FAA's  general  aviation  programs 
will  focus  on: 

1.  Safety — To  protect  recent  gains  and 
aim  for  a  new  threshold. 

2.  FAA  Services — ^To  provide  the 
general  aviation  commimity  with 
responsive,  customer-driven 
certification,  air  traffic,  and  other 
services. 

3.  Product  Innovation  and 
Competitiveness — To  ensiue  the 
technological  advancement  of  general 
aviation. 

4.  System  Access  and  Capacity — ^To 
maximize  general  aviation's  ability  to 
operate  in  the  NAS. 

5.  Affordability — To  promote 
economic  and  efficient  general  aviation 
operations,  expand  participation,  and 
stimulate  industry  growth. 

Accordingly,  this  rulemaking  project 
is  designed  to  meet  these  general 
aviation  goals  and  to  provide  economic 
relief  fit)m  imnecessary,  biudensome 
regulations.  Throughout  this  process, 
the  FAA  has  been  in  a  partnership  with 
the  general  aviation  commimity  in 
developing  and  revising  the  rules  in  14 
CFR  parts  61, 141,  and  143  to  ensure 
aviation  safety,  and  yet  delete 
lumecessary,  biutiensome  rules.  The 
FAA  is  committed  to  developing  rules 
that  are  fair  and  reasonable,  and  yet 
promote  a  high  level  of  pilot  training 
and  qualification. 


n.  Background 

This  nde  is  based  on  the  proposals 
contained  in  Notice  of  Proposed 
Rulemaking  (NPRM)  No.  95-11.  "Pilot, 
Flight  Instructor,  Groimd  Instructor,  and 
Pilot  School  Certification  Rules,"  which 
was  published  in  the  Federal  Register 
(60  FR  41160)  on  August  11, 1995. 

Since  September  of  1987,  the  FAA  has 
been  conducting  a  regulatory  review  of 
parts  61,  141,  and  143.  These 
regulations  pertain  to  certification  and 
training  requirements  for  pilots,  flight 
instructors,  and  ground  instructors,  and 
the  certification  and  operation  of  pilot 
schools  that  are  approved  by  the  FAA. 
This  regulatory  review  was  initiated  in 
response  to  advancements  in  aviation 
technology,  training,  and  changes  in  the 
NAS  that  have  occurred  since  the  last 
major  revisions  to  these  regulations  in 
the  early  1970's.  The  FAA  has  received 
numerous  petitions  for  exemption  and 
letters  from  the  public  suggesting 
changes  to  the  current  regulations.  At 
the  time  the  NPRM  was  issued,  there 
had  been  41  amendments  and 
approximately  3,616  exemption  actions 
to  parts  61  and  141.  Recommendations 
and  comments  from  the  National 
Transportation  Safety  Board  (NTSB).  the 
public,  and  the  FAA  also  have 
demonstrated  the  need  for  the 
regulatory  review.  A  major  goal  of  the 
review  has  been  to  identify  differences 
between  the  rules  and  the  level  of 
training  demanded  of  pilots  in  today's 
aviation  environment. 

In  support  of  this  regulatory  review, 
the  FAA  completed  an  historical  review 
of  parts  61, 141,  and  143  in  January 
1988.  During  this  review,  the  FAA 
received  comments  bom  pilot  schools 
and  college  and  univeraity  aviation 
departments  operating  under  parts  61 
and  141.  Three  major  areas  were 
identified  diuing  the  review:  issues  of 
immediate  concern  recommended  by 
the  NTSB  and  public  comments;  the 
requirements  for  aircraft  operations  in 
today's  environment;  and  the 
requirements  for  pilots  in  the  year  2010 
and  beyond.  Accordingly,  the  regulatory 
review  was  divided  into  three  phases 
corresponding  to  these  needs.  The  final 
rule,  based  on  Phase  1  of  this  review  (56 
FR  11308;  March  15, 1991),  contained 
the  following: 

1.  A  requirement  to  obtain  training 
and  a  flight  instructor  endorsement  to 
serve  as  pilot  in  command  of  a  tailwheel 
airplane; 

2.  A  requirement  to  obtain  training 
and  a  flight  instructor  endorsement  to 
serve  as  pilot  in  command  of  a 
pressurized  airplane  captable  of  high 
altitude  flight  above  25,000  mean  sea 
level  (MSL); 


3.  A  requirement  for  an  applicant  to 
complete  a  training  curricula  and 
receive  a  flight  instructor  endorsement 
prior  to  qualifying  in  an  airplane  that 
requires  a  type  rating; 

4.  A  provision  to  permit  pilots  to 
complete  a  phase  of  an  FAA-sponsored 
pilot  proficiency  program  (WINGS 
program)  in  lieu  of  a  biennial  flight 
review  (BFR); 

5.  A  requirement  for  pilot  applicants 
to  receive  ground  training  on  stall 
awareness,  spin  entry,  spins,  and  spin 
recovery  techniques; 

6.  A  requirement  for  pilot  applicants 
to  receive  flight  training  on  flight  at 
slow  airspeeds  with  realistic 
distractions  and  the  recognition  of,  and 
recovery  from,  stalls; 

7.  A  requirement  for  flight  instructor 
applicants  to  receive  actual  spin 
training; 

8.  A  requirement  for  flight  instructor 
applicants  to  perform  a  spin 
demonstration  on  retests  when  the 
reason  for  the  previous  failure  was  due 
to  deficiencies  of  knowledge  or  skill 
relating  to  stall  awareness,  spin  entry, 
spins,  or  spin  recovery  techniques; 

9.  A  provision  that  FAA  inspectors 
and  designated  pilot  examinera  may 
accept  an  instructor  endorsement  in  lieu 
of  a  spin  demonstration  on  a  practical 
test  for  the  flight  instructor  certificate; 

10.  A  requirement  in  part  141  that  a 
chief  or  assistant  chief  flight  instructor 
be  available  by  telephone,  radio,  or 
other  electronic  means  only  during  the 
time  that  instruction  is  given  for  an 
approved  course  of  training; 

11.  A  provision  in  part  141  to  permit 
the  initial  designation  of  assistant  chief 
flight  instructore  who  possess  half  the 
experience  requirements  of  chief  flight 
instructors; 

12.  A  provision  to  eliminate  the  100- 
hour  currency  requirements  in  part  141 
for  obtaining  initial  designation  as  a 
chief  flight  instructor;  and 

13.  A  provision  to  eliminate  the  25- 
mile  distance  restriction  for  establishing 
satellite  bases  in  part  141. 

This  final  rule  reflects  the  results  of 
Phase  2  of  the  regulatory  review.  Phase 
2  addressed  issues  affecting  parts  1, 61, 
141,  and  143.  Prior  to  publishing  this 
rule,  the  FAA  issued  a  notice  of  meeting 
(54  FR  22732;  May  25,  1989)  that 
annoimced  four  public  meetings  and 
outlined  the  general  topics  to  be 
considered  for  this  final  rule.  The  four 
public  meetings  were  held  before  the 
drafting  of  this  nde  and  were  held  in 
Washington,  TXl  (September  12-13, 
1989);  Chicago,  Illinois  (September  19-i 
20, 1989);  Los  Angeles,  California 
(October  3-4, 1989);  and  Orlando. 
Florida  (October  1&-17. 1989). 
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Phase  2  also  involved  a  Pilot  and 
Flight  Instructor  Job  Task  Analysis 
(JTA),  completed  on  March  31, 1989, 
which  craisolidated  the  results  of  a 
study  on  areas  of  pilot  knowledge, 
skills,  abilities,  and  attitudes  required  in 
today's  aviation  environment.  The  ]TA 
provided  the  firamework  for  this  phase 
of  the  regulatory  review  and  information 
for  use  in  training  programs  and 
practical  test  standards.  Most  of  the  JTA 
consisted  of  data,  based  on  experts' 
opinions,  used  to  quantify  the  relative 
importance  of  knowledge,  skills, 
abilities,  and  attitudes.  The  JTA  also 
included  a  panel  that  discuned  current 
and  future  pilot  training  needs  and 
whose  ob)ective  was  to  project  pilot 
training  needs  3  to  10  years  into  the 
futiue.  The  panel  discussed  changing 
technology,  airline  pilot  requirements, 
airspace,  training,  instructors,  and 
aviation  economics.  A  copy  of  the  JTA 
is  available  for  examination  in  Docket 
No.  25627. 

On  Februanr  9  and  10. 1993.  the  FAA 
conducted  information-gathering 
meetings  with  a  number  of  aviation 
organizations  and  schools  on  the 
comments  received  in  Docket  No. 
25627.  These  meetings  concerned  issues 
raised  during  the  earlier  public  meetings 
and  the  information  received  during  the 
JTA  The  invitees  were  selected  as  a 
resuh  of  their  organizations'  and 
schools'  past  involvement  in  this 
regulatory  review.  The  following 
organizations  and  schools  attended 
these  meetings:  General  Aviation  and 
Manufacturing  Association  (CAMA), 
National  Air  Transport  Association 
(NATA),  Jeppesen-Sanderson,  National 
Association  of  Flight  Instructors  (NAFI), 
Balloon  Federation  of  America  (BFA). 
Farrington  Aircraft.  Aircraft  Owners  and 
Pilots  Association  (AOFA),  AOPA 
Safety  Foundation,  Experimental 
Aircraft  Association  (EAA),  Helicopter 
Association  International  (HAI),  Soaring 
Society  of  America  (SSA),  Embry  Riddle 
Aeronautical  University  (ERAU),  Parks 
College  of  St.  Louis,  and  American 
Flyers.  This  rule  incorporates  many  of 
the  concepts  developed  through  the 
public  meetings,  the  JTA,  and  the  public 
comments  received  in  I>ocket  Nos. 
25627  and  25910.  Additional 
amendments  to  ensure  that  Title  14, 
Code  of  Federal  Regulations,  conforms 
with  the  provisions  of  this  final  rule 
will  be  the  subject  of  a  rulemaking 
action  in  the  immediate  future. 

Experimental  Aircraft  Association 
(EAA)  Petition 

On  January  3.  1994,  the  FAA 
pubhsbed,  without  comment  or 
endorsement,  a  petition  for  rulemaking 
submitted  by  EAA  (59  FR  31).  In  their 


petition,  the  EAA  requested  the 
following: 

1.  Eliminating  the  requirement  that  a 
recreational  pilot  hold  at  least  a  third- 
class  medical  certificate; 

2.  Requiring  a  recreational  pilot  to 
self-certify  that  he  or  she  has  no  known 
medical  deficiency  that  would  make 
him  or  her  unable  to  fly; 

3.  Eliminating  the  50-nautical  mile 
limitation  for  those  recreational  pilots 
who  obtain  additional  training; 

4.  Permitting  a  pilot  with  a  higher 
certificate  or  ratiiig  who  no  longer  has 
a  medical  certificate,  but  who  self- 
certifies  that  he  or  she  is  physically  fit 
to  fly,  to  exercise  the  privileges  of  a 
recreational  pilot  certificate,  subject  to 
the  limitations  of  the  recreational  pilot 
certificate;  and 

5.  Eliminating  the  recreational  pilot 
certificate  limitations  for  cross-country, 
night  flight,  and  flight  into  airspace 
requiring  commimication  with  air  traffic 
control  for  those  pilots  with  higher 
certificates  and  ratings  who  no  longer 
have  medical  certificates,  but  who  self- 
evaluate  that  they  are  physically  fit  to 
fly. 

The  comment  period  for  the  EAA 
petition  closed  on  March  4, 1994.  Over 
1,000  comments  were  received,  and  the 
majority  of  commenters  voiced 
overwhelming  support  for  the  petition. 
Some  commenters,  including  the  Civil 
Aviation  Medical  Association  (CAMA). 
opposed  the  EAA  petition.  CAMA 
expressed  concern  with  the  impact  on 
public  health  and  welfare  of  the 
elimination  of  medical  standards  for 
pilots  who  exercise  the  privileges  of  a 
recreational  pilot  certificate.  One 
specific  concern  of  those  conunenters 
who  opposed  the  EAA  petition  was  the 
carrying  of  passengers  by  a  pilot  who 
does  not  hold  a  medical  certificate.  The 
FAA  has  reviewed  all  comments 
received  in  response  to  EAA's  petition 
in  developing  this  rulemaking  action. 
The  vast  majority  of  commenters 
responding  to  this  petition  were 
individual  members  of  the  aviation 
community  and  many  were  members  of 
the  EAA. 

In  this  final  rule,  the  FAA  is  adopting 
one  very  significant  change  requested  by 
the  EAA:  elimination  of  the  50-nautical- 
mile  limitation  for  those  recreational 
pilots  who  obtain  additional  training. 
For  reasons  discussed  in  section  IV  J\  of 
this  preamble,  the  FAA  has  decided  not 
to  adopt  those  other  elements  of  the 
EAA  proposal  that  were  proposed  in 
Notice  No.  95-11. 


Aircraft  Flight  Simulator  Use  in  Pilot 
Training.  Testing,  and  Checking  at 
Training  Centers;  Final  Rule 

On  July  2, 1996,  the  FAA  issued 
Amendment  Nos.  1-45,  61-100,  91-251, 
121-259, 125-27, 135-63, 141-7, 142, 
and  SFAR  58-2,  "Aircraft  Flight 
Simulator  Use  in  Pilot  Training,  Testing, 
and  Checking  at  Training  Centers;  Final 
Rule"  (61  FR  34508-34568), 
subsequently  referred  to  as  Amendment 
No.  61-100.  Those  provisions  of 
Amendment  No.  61-100  that  revised 
part  61  and  Amendment  No.  141-7  that 
revised  part  141  have  been  included  in 
this  rule.  In  addition,  some  of  the 
provisions  of  Amendment  Nos.  61-100 
and  141-7  have  been  modified  to 
conform  with  changes  adopted  in  this 
final  rule  and  to  correct  several  mistakes 
and  omissions  that  were  contained  in 
Amendment  Nos.  61-100  and  141-7. 

Amendment  No.  61-100  redesignated 
§§61.2,  61.3,  and  61.5  as  §§61.3,  61.5, 
and  61.6,  respectively.  In  addition,  that 
amendment  added  a  new  section,  §  61.2, 
Definition  of  terms.  In  this  final  rule, 
§61.1  includes  both  the  applicability 
provisions  and  the  definitions  of  terms 
currently  found  in  §61.1  and  §61.2. 
Accordingly,  §§  61.2,  61.3,  61.5,  and  the 
preamble  discussion  of  those  sections  in 
this  final  rule  reflect  the  structure  of 
part  61  prior  to  the  adoption  of 
Amendment  No.  61-100  and  the 
organization  of  part  61  proposed  in 
Notice  No.  95-11. 

m.  The  Proposed  Rule  and  General 
Description  of  Comments 

In  Notice  No.  95-11,  the  FAA 
proposed  a  major  revision  to  the 
training  and  certification  requirements 
applicable  to  pilots,  flight  instructors, 
ground  instructors,  and  those  pilot 
schools  approved  by  the  FAA.  The 
intent  of  the  proposal  was  to  make  the 
regulations  more  compatible  with  the 
current  operating  environment  and  the 
evolving  demands  of  the  NAS.  The 
proposals  included  measures  to  update 
training,  certification,  and  recency  of 
experience  requirements,  and  a  number 
of  the  proposals  were  intended  to 
promote  and  encourage  increased  pilot 
training  activities. 

The  major  proposals  in  the  NPRM 
included:  (1)  Clarification  and 
standardization  of  terminology;  (2) 
establishment  of  a  new  powered-lift 
category  for  pilot  certification;  (3) 
separation  of  class  ratings  for 
nonpowered  and  powered  gliders;  (4)  a 
new  flight  instructor  certificate  in  the 
lighter-than-air  category;  (5)  creation  of 
separate  instrument  ratings  for  single- 
engine  and  multiengine  airplanes, 
airships,  and  powered-lifts;  (6)  revisions 


to  the  recency  of  experience 
requirements,  particularly  related  to 
recent  takeo%  and  landings,  and 
instrtunent  currency;  (7)  revisions  to  the 
recreational  pilot  certification  and 
authorization  requirements,  including 
the  elimination  of  the  50-mile  limit  on 
flights;  (8)  human  factors  training 
requirements  for  all  certificates  and 
ratings;  (9)  replacement  of  flight 
proficiency  requirements  for  training 
and  certification  with  more  general 
approved  areas  of  operation;  (10) 
revision  of  the  minimiun  training  times 
for  the  aeronautical  experience 
requirements  to  permit  training  to  a 
standard;  (11)  placement  of  ground 
instructor  requirements  in  part  61  rather 
than  in  part  143;  (12)  requirement  for 
ground  instructor  certificates  to  be 
based  on  aircraft  category;  (13) 
estabUshment  of  a  practical  test  for 
groimd  instructor  applicants;  (14) 
revision  of  the  certification  and  test 
courses  in  part  141  to  accommodate  all 
aircraft  categories  and  new  technology; 
(15)  establishment  of  a  check  instructor 
position  for  student  and  instructor 
checks  and  tests  at  pilot  schools 
operated  under  part  141;  (16)  deletion  of 
exceptions  that  permit  pilots  to  be 
certificated  without  meeting  English 
language  fluency  requirements;  (17) 
revision  of  medical  certificate 
requirements  to  permit  applicants  for  all 
certificates  and  ratings  to  bold  a  third- 
class  medical  certificate  rather  than  the 
medical  certificate  required  to  exercise 
the  privileges  of  the  certificate;  and  (18) 
elimination  of  the  requirement  for 
recreational  pilots  to  hold  any  medical 
certificate. 

In  response  to  Notice  No.  95-11,  the 
FAA  has  received  over  5,400  comments 
from  the  public.  The  majority  of  those 
responding  were  pilots.  Commenters 
also  included  associations  representing 
air  carriers,  general  aviation,  and 
universities,  including  the  following 
organizations:  Aerospace  Medical 
Association  (AsMA),  Aero  Sports 
Connection  (ASC),  Air  Line  Pilots 
Association  (ALPA),  Air  Transport 
Association  of  America  (ATA).  Aircraft 
Owners  and  Pilots  Association  (AOPA), 
American  Diabetes  Association  (ADA), 
Auxiliary-powered  Sailplane 
Association  (ASA),  Balloon  Federation 
of  America  (BFA),  Civil  Air  Patrol 
(CAP),  Civil  Aviation  Medical 
Association  (CAMA),  Deaf  Counseling 
Advocacy  and  Referral  Agency 
(DCARA),  Department  of  Veterans/ 
Veterans  Benefits  Administration  (VA), 
Experimental  Aircraft  Association 
(EAA),  General  Aviation  Manufacturers 
Association  (GAMA),  Helicopter 
Association  International  (HAI), 


International  Deaf  Pilots  Assodaticm 
(IDPA),  National  Air  Transportation 
Association  (NATA),  National 
Association  of  Flight  Instructors  (NAFI), 
National  Business  Aircraft  Association, 
Inc.  (NBAA),  National  Fraternal  Society 
of  the  Deaf  (NFSD).  Paralyzed  Veterans 
of  America  (PV),  Seaplane  Pilots 
Association  (SPA),  the  Soaring  Society 
of  America  (SSA),  and  United  States 
Ultralight  Association,  Inc.  (USUA). 
Conunents  also  were  received  from 
public  officials,  including  the  Governor 
of  Nebraska  and  the  Mayor  of  Omaha. 

Most  respondents  address  specific 
issues  rather  than  the  NPRM  overall. 
However,  of  the  approximately  5,400 
comments  on  the  NPRM,  about  130 
express  general  support  for  the 
proposed  rulemaking,  and  more  than 
220  express  general  opposition  to  the 
NPRM.  Many  of  the  commenters, 
particularly  those  who  support  the 
proposals  to  eliminate  the  medical 
certification  requirement  for 
recreational  pilots  as  well  as  elimination 
of  the  50-mile  flight  limitation  on 
recreational  pilots,  urge  inunediate 
completion  of  the  recreational  pilot 
provisions  of  the  rulemaking.  Others 
state  that  the  proposal  would  promote 
the  growth  of  aviation. 

However,  some  conunenters  who 
express  general  opposition  to  Notice  No. 
95-11  state  that  it  is  too  voluminous 
and  complex.  One  commenter  states 
that  while  he  originally  supported 
Notice  No.  95-11  based  on  the  proposed 
liberalization  of  requirements  related  to 
recreational  pilot  certification,  a 
subsequent  detailed  reading  of  what  he 
termed  "numerous  new  restrictions"  in 
the  rest  of  Notice  No.  95-11  changed  his 
mind.  Other  comments  in  opp>osition  to 
Notice  No.  95-11  state  that  the  proposal 
would  create  biutlensome  and  onerous 
new  regulations  and  restrict  the  growth 
or  threaten  the  continuation  of  certain 
aviation  activities.  One  commenter 
criticizes  the  proposal  for  "granting  the 
FAA  Administrator  more  power."  Some 
commenters  state  that  no  safety  data  has 
been  presented  in  support  of  the  new 
requirements.  One  of  the  most 
controversial  areas,  for  example,  was  the 
proposal  to  create  a  flight  instructor 
certificate  for  the  lighter-than-air 
category. 

About  40  commenters  express  mixed 
reaction,  including  proposing  their  own 
variations  on  some  of  the  FAA-proposed 
amendments.  One  hundred  and  fourteen 
commenters  suggest  technical, 
grammatical,  and  typographical 
corrections,  which  the  FAA  has 
considered  in  revising  the  proposed  rule 
language.  Some  commenters  state  that 
the  structiu«  of  the  rule  language  is 
difficult  to  follow  because  of  the 


numbering  system  and  length  of  s<nne  of 
the  sections.  The  FAA  also  cmsidered 
this  issue  in  drafting  the  final  rule. 
Several  conunenters  also  object  to  the 
length  of  the  proposal,  stating  that  it  is 
difficult  to  properly  digest  and  respond 
to  the  large  volume  of  material. 

AOPA  comments  that  Notice  No.  95- 
11  is  extremely  complex  and 
unmanageable  bom  a  public  comment 
perspective.  From  a  review  of  the 
comments  submitted  to  the  docket, 
AOPA  concludes  that  the  general 
aviation  commimity  has  not  been  made 
fully  aware  of  the  significant  impact  of 
the  proposals,  and  the  association  does 
not  believe  that  it  is  possible  for  the 
FAA  to  adequately  respond  to  all  of  the 
public's  comments  witiiout  reissuing 
another  NPRM  on  part  61.  According  to 
AOPA,  the  public's  misconceptions  are 
the  result  of  the  incomplete  natiue  of 
the  NPRM's  preamble.  AOPA  sUtes  that 
many  of  the  changes  were  not  addressed 
in  the  preamble  or  were  labeled  as 
editorial  and  format  changes.  The 
association  contends  that  some  of  the 
editorial  changes  will  have  the  greatest 
impact  on  pilots.  AOPA  also  states  that 
attempts  to  codify  existing  policy  have 
often  created  significant  restrictions  not 
ciurenUy  found  in  the  regulations  and, 
in  some  instances,  do  not  reflect  current 
FAA  policy.  AOPA  believes  that  a  more 
efficient  approach  would  be  to  address 
issues  in  smaller,  more  manageable 
sections  that  would  afford  the  public  a 
better  opportunity  to  provide  complete 
and  meaningful  comments.  According 
to  AOPA,  the  proposal  imposes 
biu^ensome  new  requirements  on 
general  aviation  in  excess  of  any 
benefits  it  might  provide.  The 
association  recommends  that  the  FAA 
identify  which  changes  received 
widespread  public  support  and  separate 
them  for  expeditious  publication  as  a 
final  rule. 

EAA  states  that  Notice  No.  95-11 
contains  many  additional  rules  that 
increase  the  complexity  and  cost  of 
learning  to  fly  and  maintaining 
currency.  EAA  is  particularly  concerned 
that  the  proposal  will  burden  flight 
instructors.  The  association  also 
comments  that  the  rules  appear  to  be 
changed  in  an  effort  to  make 
enforcement  easier. 

In  its  comment,  GAMA  strongly 
supports  the  FAA's  efforts  to  review 
parts  61  and  141.  GAMA  states  that 
many  of  the  proposals  will  maintain  or 
increase  the  margin  of  safety  while 
benefiting  students  and  the  training 
industry  as  a  whole.  The  association 
recommends  that,  because  Notice  No. 
95-11  is  extremely  complex,  the  FAA 
expedite  a  final  rule  incorporating  the 
less  complex  and  controversial  issues. 
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such  as  the  elimination  of  the  third- 
class  medical  certificate  requirement  for 
recreational  pilots  and  the  pilot  training 
requirements  for  operating  newly 
certificated  aircraft.  GAMA  feels  that  the 
more  complex  or  controversial  issues 
should  be  addressed  in  a  subsequent 
final  rulemaking. 

NBAA  believes  that  this  proposal  is  a 
comprehensive  measure  to  modernize 
pilot,  flight  instructor,  ground 
instruct(»',  and  pilot  school  certification 
rules.  The  association  adds  that  this 
proposal  is  a  valid  effort  to  promote 
general  aviation,  improve  safety,  and 
reduce  costs  to  aviation  consumers,  and 
provide  for  large  improvements  in 
aviation  training. 

NATA  comments  that,  although  it 
generally  is  pleased  with  Notice  No.  95- 
11,  it  strongly  supports  maintaining  the 
distinct  difference  between  parts  61  and 
141  schools.  The  association  disagrees 
with  the  elimination  of  some  of  these 
differences  and  believes  the  economic 
viabiUty  of  part  141  schools  is 
dependent  on  maintaining  this 
distinction. 

SSA  states  that  the  proposed  changes 
answer  many  past  comments  and,  for 
the  most  part,  benefit  safety.  However, 
SSA  feels  that  certain  sections  of  Notice 
No.  95-11  do  not  comply  with  the 
FAA's  goal  of  reducing  regulatory 
burdens,  nor  do  they  demonstrate  the 
FAA's  faith  that  the  soaring  community 
will  voluntarily  improve  its  safety 
record.  Acccmling  to  SSA,  some  of  the 
proposals  will  have  a  detrimental  eflect 
on  the  cost  of  learning  to  fly  sailplanes, 
without  enhancing  safety. 

HAI  states  that  its  comments  are 
based  on  a  compilation  of  member 
comments  and  consultations  with  other 
general  aviation  associations.  HAI  chose 
not  to  comment  on  part  1,  in  the  belief 
that  the  FAA  will  reference  changes  to 
the  affected  rule  and  make  appropriate 
changes  to  definitions  in  part  1. 

The  public  comments  received  on 
specific  proposals  and  the  FAA's 
response  to  these  comments  are 
addressed  in  sections  IV  and  V.  Each 
disciission  includes  a  simimary  of  the 
issue,  a  siunmary  of  the  public 
comments,  the  FAA  response,  and 
disposition  of  the  issue  for  purposes  of 
the  final  rule.  All  comments  were 
reviewed  and  considered  during  FAA 
deliberations  regarding  the  rule  and  are 
available  for  public  examination  in 
Docket  No.  25910. 


TV.  DiMHttsion  of  Major  lamies 

A.  The  Exercise  of  Recreational  Pilot 
Certificate  Privileges 

I .  Medical  Requirements  for 
Recreational  Pilots  and  Holders  of 
Higher  Pilot  Certificates  Exercising  the 
Privileges  of  a  Recreational  Pilot 
Certificate 

Summary  of  proposal/issue:  In  Notice 
No.  95-11,  the  FAA  proposed  to  allow 
the  following  persons  to  operate  aircraft 
without  a  medical  certificate:  pilots  who 
hold  recreational  pilot  certificates, 
student  pilots  operating  within  the 
limitations  of  a  recreational  pilot 
certificate,  and  those  higher-rated  pilots 
(private,  commercial,  and  airline 
transport  pilot)  who  elect  to  exercise 
only  recreational  pilot  privileges.  In  lieu 
of  the  requirement  to  hold  a  medical 
certificate,  each  pilot  would  be  allowed 
to  evaluate  his  or  her  own  medical 
condition  and  determine  if  he  or  she  is 
fit  to  fly.  This  proposed  approach  of 
relying  on  the  judgment  of  an  individual 
pilot  regarding  his  or  her  fitness 
represented  a  departure  from  past  FAA 
policy  for  powered  aircraft.  The  FAA 
has  required  that  pilots,  except  for 
glider  and  balloon  pilots,  hold  medical 
certificates  to  ensure  the  safety  of  pilots, 
passengers,  and  people  and  property  on 
the  groimd. 

This  proposed  change  to  FAA  policy 
set  forth  in  Notice  No.  95-11  was  made 
after  consideration  of  a  petition  for 
rulemaking  from  the  Experimental 
Aircraft  Association  (EAA),  and 
comments  received  in  response  to  that 
ptetition.  The  EAA  petitioned  the  FAA 
to  eliminate  medical  requirements  for 
pilots  exercising  the  privileges  of  a 
recreational  pilot  certificate  (59  FR  31; 
January  5, 1994). 

General  Comments:  In  Notice  No.  95- 

II,  the  FAA  asked  a  number  of 
questions  that  were  designed  to  elicit 
comment  on  whether  self-evaluation 
should  be  permitted  for  the  pilots 
discussed.  With  respect  to  the  general 
concept  of  self-evaluation,  the  majority 
of  individual  commenters  voice  support 
for  eliminating  the  medical  requirement 
for  recreational  pilots  and  holders  of  a 
higher  pilot  certificate  exercising  the 
privileges  of  a  recreational  pilot 
certificate.  Supporting  this  proposal  are 
the  Aircraft  Owners  and  Pilots 
Association  (AOPA),  Experimental 
Aircraft  Association  (EAA),  American 
Diabetes  Association  (ADA),  Aero 
Sports  Connection  (ASC),  General 
Aviation  Manufacturers  Association 
(GAMA),  National  Association  of  Flight 
Instructors  (NAFI).  and  Soaring  Society 
of  America  (SSA). 


AOPA  states  that  it  supports  this 
departiue  from  previous  FAA  policy  as 
being  "beneficial  to  the  economic  well- 
being  of  general  aviation  by  providing  a 
potential  stimulus  for  new  flight  activity 
and  training"  and  "that  removing  the 
requirement  for  the  medical  certificate 
from  the  regulations  will  not  have  a 
significant  impact  on  general  aviation 
safiBty." 

Individual  commenters  who  fevor  the 
proposal  state  that  medical  self- 
evaluation  would  eliminate  the 
pap>erwork  and  expense  of  medical 
examinations.  Commenters  argue  that 
overall  there  is  a  small  number  of 
aviation  accidents  related  to  medical 
causes.  Many  of  these  commenters  dte 
the  accident  experience  of  balloon  and 
glider  pilot  operations  and  note  that  no 
medical  certification  is  required  for 
these  operations. 

The  commenters  who  oppose 
allowing  pilots  to  exercise  the  privileges 
of  a  recreational  pilot  without  a  medical 
certificate  cite  general  safety  concerns  as 
the  basis  for  their  disapproval. 
Specifically,  opposing  the  proposal  are 
the  Aerospace  Medical  Association 
(ASMA),  Air  Line  Pilots  Association 
(ALPA),  Civil  Aviation  Medical 
Association  (CAMA),  and  Helicopter 
Association  International  (HAI). 

The  medical  associations  raised 
various  concerns.  CAMA  indicates  that 
there  are  a  number  of  medical  problems 
that  cannot  be  recognized  by  an 
individual  who  evaluates  himself  or 
herself  and  that  are  incompatible  with 
safe  flight.  CAMA  also  states  that 
"Islome  individuals  can  be  expected  to 
deny  to  themselves  the  seriousness  of 
their  medical  problems."  CAMA 
believes  medically  related  accidents 
inevitably  would  follow  the  adoption  of 
this  proposal,  but  they  also 
acknowledge  that  medically  caused 
accidents  are  rare.  CAMA  also  states  its 
concern  that  the  proposal  is  not  in  the 
long  term  interests  of  any  pilot  because 
"(mjinor  problems  will  be  detected  on 
the  FAA  medical  examination  and 
managed  before  they  become  major 
problems.  For  example,  early 
hypertension  will  be  apparent  and  can 
be  treated  promptly." 

ASMA  argues  that  although  all  pilots 
exercise  a  degree  of  self-evaluation 
before  every  flight,  "the  experience  of 
practicing  aviation  medical  examiners  is 
that  private  or  recreational  pilots  are 
most  often  the  ones  who  proceed  to  fly 
with  existing  medical  problems." 

HAI  states  its  opposition  to  the 
profMJsal  arguing  that  "(t]he  medical  is 
a  necessary  evil  in  aviation"  and  that  "if 
you  want  to  fly,  get  a  medical."  Several 
individual  commenters  also  disagree 
with  the  proposal.  One  commenter 
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expresses  disagreement  with  the 
proposal  indicating  that  self-evaluation 
would  allow  pilots  to  lie  about  their 
health  and  endanger  their  passengers 
and  people  in  the  areas  they  overfly. 
Another  commenter  states  that  he 
prefers  the  current  third-class  medical 
certificate  requirements  and  does  not 
see  how  the  FAA  will  be  able  to  enforce 
the  proposed  self-evaluation  without 
any  standard  in  the  rule.  This  same 
commenter  states  that  the  balloon  and 
glider  accident  records  cited  by 
supporters  of  the  proposal  are  not 
indicative  of  the  larger  group  of  general 
aviation  pilots. 

Comments  to  Specific  Questions 

Safety  Data.  In  Notice  No.  95-11,  the 
FAA  asked  a  number  of  questions 
regarding  medical  self-evaluation.  The 
FAA  requested  data  on  any  safety  or 
other  public  interest  concerns  that  may 
arise  from  the  recreational  pilot  self- 
evaluation  proposal.  No  such  data  were 
submitted. 

Need  for  Medical  Standards.  A 
majority  of  commenters  (including 
AOPA  and  EAA)  state  that  they 
generally  oppose  the  FAA  having 
specific  medical  standards  for  self- 
evaluation  arguing  that  a  list  of 
disqualifying  conditions  would  be 
tantamount  to  creation  of  a  new  kind  of 
medical  certificate.  EAA  states  that 
"specific  standards  are  inappropriate  (in 
fact,  contradictory)  for  self-certification" 
and  that  they  "are  not  necessary  for 
safety  and  therefore  would  only 
institute  additional  unnecessary 
regulation."  AOPA  states  that  "(it)  is 
deeply  opposed  to  any  regulated 
restrictions  on  medical  self-certification 
for  recreational  pilots"  arguing  that 
"[d]oing  so,  will  only  create  what  is  in 
effect,  yet  another  class  of  medical 
certificate,  defeating  any  benefits  that 
could  be  derived  from  this  proposal." 

Some  individual  commenters  who 
oppose  listing  disqualifying  conditions 
for  pilot  self-evaluation  state  that  they 
believe  the  limitations  of  the 
recreational  pilot  certificate  restrict  the 
pilot  to  less  stressful  types  of  operations 
that  pose  minimal  risks  to  other  persons 
and  property.  Numerous  commenters 
state  that  self-evaluation,  with  no  listing 
of  conditions  or  constraints,  has  worked 
well  for  glider  and  balloon  pilots  for 
many  years.  They  argue  that  the  same 
self-evaluation  process  should  be 
adopted  for  recreational  pilots. 

A  few  commenters  state  that  only 
certain  medical  conditions  should  be 
disqualifying.  ALPA  and  AsMA  support 
a  list  of  disqualifying  medical 
conditions.  Of  these  commentere, 
however,  there  was  no  consensus  on 
what  medical  conditions  should  be 


disqualifying.  CAMA  states  that  further 
study  should  be  done  before  adopting 
the  proposal. 

Failure  of  a  Medical  Exam.  Most 
commenters  state  that  pilots  who  have 
failed  a  medical  examination  by  the 
FAA  should  not  necessarily  be 
prevented  from  claiming  that  they  have 
no  known  medical  deficiencies  that 
would  make  o[>erating  an  aircraft 
unsafe.  In  addition,  a  majority  of 
commenters  state  that  any  pilot  who  has 
had  a  medical  certificate  revoked  or 
suspended,  or  who  has  held  a  special 
issuance  of  a  medical  certificate  should 
not  automatically  be  prohibited  frt>m 
claiming  that  that  pilot  has  no  knovra 
medical  deficiencies  that  would  make 
operating  an  aircraft  unsafe.  AOPA  does 
state,  however,  "that  it  has  some 
concern  that  the  pubUcity  surrounding 
the  self-evaluation  proposal  may  have 
built  an  unintended  expectation  in  the 
pilot  community  that  anyone  will  be 
able  to  fly  imder  the  proposed  rule," 
and  that  AOPA  "would  encourage  any 
pilot  who  has  been  denied  a  medical 
certificate  or  who  holds  a  special 
issuance  certificate  to  consult  a 
physician." 

ALPA  and  AsMA  support  prohibiting 
any  pilot  from  claiming  that  he  or  she 
has  no  known  medical  deficiencies  if 
that  pilot  has  failed  a  medical 
examination  by  the  FAA,  had  a  medical 
certificate  revoked  or  suspended,  or 
holds  or  has  held  a  special  issuance  of 
a  medical  certificate. 

Disclosure  to  Passengers.  Most 
commenters  (including  AOPA  and  EAA) 
state  that  the  FAA  should  not  require 
pilots  to  disclose  to  their  passengers  that 
they  do  not  hold  a  medical  certificate 
but  that  they  have  evaluated  themselves 
as  medically  fit  to  fly. 

Medical  History  or  Records.  Most 
commenters  (including  AOPA  and  EAA) 
also  argue  that  these  pilots  should  not 
be  obligated  to  provide  the  FAA  with 
their  medical  history  or  records  upon 
request  as  part  of  a  specific  investigation 
or  randomly  as  part  of  a  compliance 
program,  nor  should  they  be  required  to 
undergo  medical  testing  when  any 
imcertainty  exists  as  to  whether  or  not 
they  have  any  medical  problems. 

Surrender  of  Pilot  Certificates.  In 
addressing  the  issue  of  whether  a  pilot 
with  known  medical  deficiencies 
should  be  required  to  surrender  his  or 
her  pilot  certificate  to  the  FAA,  nearly 
all  of  the  commenters  oppose  the 
mandatory  surrender  of  a  pilot 
certificate,  in  such  a  case.  AsMA, 
however,  supports  mandatory  surrender 
of  pilot  certificates.  In  addition,  the  vast 
majority  of  the  commenters  (including 
AOPA  and  EAA)  state  that  the  FAA 
should  not  require  a  pilot  who  has 


known  medical  deficiencies  to  have  his 
or  her  pilot  certificate  stamped  with  a 
statement  that  the  pilot  certificate  is  not 
valid  unless  accompanied  by  a  current 
medical  certificate.  ALPA  and  AsMA 
support  such  a  stamping  requirement. 

FAA  Response:  The  FAA  carefully 
considered  all  comments  pertaining  to 
the  proposal  that  pilots  who  hold 
recreational  pilot  certificates,  student 
pilots  operating  within  the  limitations 
of  a  recreational  pilot  certificate,  and 
those  higher-rated  pilots  who  elect  to 
exercise  only  recreational  pilot 
privileges  be  permitted  to  operate  an 
aircraft  without  holding  a  medical 
certificate.  Although  the  FAA 
acknowledges  that  most  of  the 
comments  favored  eliminating  the  third- 
class  medical  certificate  requirement  for 
such  pilots,  few  of  these  comments 
contained  supporting  data  or  analysis. 
Safety  is  the  FAA's  overriding 
regulatory  concern,  and  before  such  a 
significant  change  can  be  adopted,  the 
FAA  must  ensure  that  the  level  of  safety 
will  not  be  degraded. 

The  comments  of  the  medical 
associations,  AsMA  and  CAMA,  raised 
serious  safety  concerns  regarding  the 
limitations  of  self-evaluation. 
Fiulhermore,  in  reviewing  the 
comments,  the  FAA  noted  that  there  is 
controversy  regarding  alternative 
methods  of  implementing  and  enforcing 
self-evaluation  in  lieu  of  medical 
certification.  The  FAA  has  determined 
that  additional  scrutiny  of  the  proposal 
is  needed  to  ensure  that  it  would  raise 
or  maintain  the  current  level  of  safety; 
therefore,  the  FAA  has  withdrawn  the 
proposed  change  from  the  final  rule. 
The  FAA  intends  to  conduct  additional 
study  on  this  proposal  and  may  issue  a 
separate  rulemaking  action  in  the  futiu«. 

2.  Elimination  of  the  50-Nautical  Mile 
Limitation  for  Recreational  Pilots 

Summary  of  proposal/issue:  In  Notice 
No.  95-11,  the  FAA  proposed  to  permit 
a  recreational  pilot  to  operate  an  aircraft 
in  cross-country  flight  more  than  50 
nautical  miles  from  that  pilot's  base  of 
training  if  the  pilot  receives  ground  and 
flight  training  and  the  equivalent  to  that 
required  for  the  exercise  of  cross- 
country flight  privileges  by  a  private 
pilot  and  receives  the  appropriate  flight 
instructor  endorsements.  This  change 
was  intended  to  increase  the  utility  of 
the  recreational  certificate  and  to 
promote  general  aviation. 

Comments:  More  than  2,000 
comments  addressed  the  proposal. 
Virtually  all  commenters  (over  99 
percent)  favor  the  proposed  change. 

EAA  and  NAFI  sup{>ort  eliminating 
the  50-mile  flight  limit  because  it  will 
help  attract  and  retain  recreational 
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pilots.  These  commenters  also  believe 
the  proposal  will  improve  safety.  AOPA 
also  supports  the  proposal  and  states 
that  a  valuable  benefit  will  be  given  to 
recreational  pilots  without 
compromising  safety.  ASC  supports 
removing  the  mileage  limitation  %vith  an 
endorsement  from  a  CFl.  Other 
commenters  state  that  this  limitation 
has  been  a  main  factor  in  discouraging 
interest  among  prospective  pilots  from 
earning  the  recreational  pilot  certificate, 
and  that  the  proposal  would  revitalize 
sport  aviation  with  no  adverse  impact 
on  safety. 

GAMA  opposes  lifting  the  50-mile 
flight  limit.  It  believes  that  the  proposal 
fails  to  provide  an  adequate  amoimt  of 
training  for  the  recreational  pilot  to 
competently  and  safely  exercise  the 
privileges  of  the  certificate.  GAMA 
states  that  safety  is  a  critical  factor,  and, 
coupled  with  the  reduction  in  solo  flight 
time,  the  provision  could  prove 
dangerous.  According  to  GAMA.  there 
should  be  no  increase  in  recreational 
pilot  privileges,  and  instead  the  FAA 
should  encourage  advanced  training. 
One  of  the  few  individual  commenters 
who  objects  to  the  proposal  states  that 
the  recreational  pilot  certificate  was 
intended  for  people  who  want  to  fly 
airplanes  "for  the  fun  of  it,"  but  if  they 
want  private  pilot  privileges,  they 
should  obtain  the  training  necessary  for 
the  private  pilot  certificate. 

FAA  Response:  The  FAA  notes  the 
overwhelming  support  of  the 
commenters  for  this  specific  proposal. 
GAMA's  concerns  that  recreational 
pilots  will  lack  the  necessary  skill  due 
to  the  revised  aeronautical  experience 
requirements  have  been  considered. 
However,  the  FAA  has  determined  that 
an  acceptable  level  of  safety  will  be 
maintained  because  recreational  pilots 
will  receive  additional  training 
equivalent  to  that  of  a  private  pilot,  and 
other  recreational  pilot  restrictions  will 
continue  to  apply.  The  rule  change  will 
benefit  general  aviation  by  stimulating 
interest  in  recreational  flying, 
encouraging  recreational  pilots  to  seek 
additional  certificates  and  ratings,  and 
promoting  additional  pilot  training.  The 
proposal  is  therefore  adopted  in  the 
final  rule. 

B.  Recent  Flight  Experience 

1.  Takeofis  and  Landings 

Summary  of  proposal/ issue:  The  FAA 
proposed  to  revise  the  recency  of 
experience  requirements  in  §61.57.  The 
proposed  revisions  in  Notice  No.  95-11 
included  requiring  all  landings,  not  just 
night  landings,  to  be  conducted  to  a  full 
stop.  The  proposal  also  required  that 
these  landings  involve  fli^t  in  the 


traffic  pattern  at  the  recommended 
traffic  pattern  altitude  for  the  airport. 

Comments:  More  than  170  comments 
address  the  takeoff  and  landing  aspect 
of  recency  of  experience.  Approximately 
65  percent  of  the  comments  oppose  the 
proposal. 

Most  of  the  opposition  concerns  the 
proposal  to  require  all  landings  to  be 
conducted  to  a  full  stop  and  to  involve 
flight  in  the  traffic  pattern  and  at  the 
recommended  traffic  pattern  altitude  for 
the  airport. 

AOPA  expresses  opposition  to  the 
requirement  for  full-stop  landings.  The 
commenter  does  not  believe  that  the 
FAA  has  presented  any  evidence  that 
full-stop  landings  are  safer  than  touch- 
and-go  landings.  According  to  AOPA, 
the  proposal  will  cause  a  significant 
increase  in  airport  congestion  and 
pollution,  in  training  time  spent  on  the 
ground,  and  in  the  overall  costs  of 
maintaining  proficiency.  The 
commenter  also  states  that  there  is  no 
safety  evidence  to  support  the 
requirement  that  the  landings  be 
performed  in  the  traffic  pattern  from  the 
recommended  pattern  altitude.  AOPA 
comments  that  rotorcraft  rarely  fly  a 
complete  traffic  pattern,  because  to  do 
so  would  create  a  hazardous  mix  of 
dissimilar  aircraft.  According  to  the 
commenter.  the  proposal  also  would 
lead  to  decreased  efficiency  for  glider 
operations  and  emergency  proceidures 
training. 

NBAA  conunents  that  the  requirement 
for  full-stop  landings  eliminates  the 
efficient  touch-and-go  maneuver 
without  justification,  while  adding  to 
airport  congestion  and  aircraft 
operators'  costs.  NBAA  also  objects  to 
the  language  of  proposed  §61.57(a)(iii), 
because  it  can  be  interpreted  as 
requiring  "a  circuit  in  the  traffic 
pattern."  The  commenter  states  that 
most  pilots  combine  currency  landings 
with  other  flight  operations  rather  than 
full  circuits  in  the  traffic  pattern,  and 
the  proposal  might  require  dispatching 
aircraft  and  crews  specifically  for 
ciurency  takeoffs  and  landings,  thereby 
adding  time  and  expense. 

HAIexpresses  opposition  to  proposed 
§61.57(a)(l)(iii)  requiring  that  all 
takeoffs  and  landings  be  conducted  in 
the  traffic  pattern  at  the  recommended 
traffic  pattern  altitude.  The  commenter 
states  that  helicopters  do  not  always  fly 
to  or  from  airports,  or  operate  in  the 
traffic  pattern  if  at  an  airport.  HAI 
suggests  modifying  the  proposed  rule  to 
require  each  takeoff  and  landing  to  be 
separated  by  an  en  route  phase  of  flight. 

SSA  states  that,  at  some  gliderports, 
the  currency  landings  are  performed  on 
a  nonactive  runway  to  avoid  confUcts 
with  the  normal  traffic  patterns.  SSA 


suggests  modifying  §  61.57  to  reflect  this 
practice. 

Generally,  individual  commenters 
express  opinions  similar  to  those  of  the 
associations.  Several  individual 
commenters  state  that  the  proposed 
requirements  are  not  applicable  to 
balloon  operations,  and  therefore  the 
current  rule  should  be  retained.  They 
dte  operations  in  an  airport  traffic 
pattern,  for  example,  and  one 
commenter  asks  what  "full  stop"  means 
in  relation  to  balloons. 

FAA  Response:  After  consideration  of 
the  comments,  the  FAA  has  decided  to 
withdraw  the  proposed  requirement  that 
landings  involve  flight  in  the  traffic 
pattern  and  at  the  recommended  traffic 
pattern  altitude  for  the  airport.  In 
addition,  the  FAA  will  not  go  forward 
with  the  requirement  for  full-stop 
landings  because,  as  indicated  by  the 
commenters.  there  is  no  cost 
justification  for  the  measure,  and  it  will 
result  in  increased  congestion  at 
airports.  However,  the  FAA  is  retaining 
the  current  full-stop  requirements  for 
tailwheel  aircraft,  as  well  as  for  night 
landings. 

2.  Recent  Instrument  Experience 

Summary  of  proposal/ issues:  The 
FAA  proposed  to  revise  the  instrument 
recency  of  experience  requirements  of 
§  61.57  by  eliminating  the  requirement 
for  6  hours  of  flight  in  actual  or 
simulated  instrument  conditions  every  6 
months.  For  aircraft  other  than  gliders, 
the  proposal  required  that  a  pilot, 
within  the  preceding  6  calendar  months, 
perform  and  log  at  least  six  instrument 
approaches;  holding  procedures; 
intercepting  and  tracking  of  very  high 
frequency  omnirange  (VOR)  radials  and 
nondirectional  beacon  (NDB)  bearings; 
recovery  from  unusual  flight  attitudes; 
and  flight  by  reference  to  instruments. 
The  preamble  to  the  NPRM  stated  that 
these  maneuvers  and  procedures  would 
not  be  required  to  be  performed  in 
actual  or  simulated  instrument  flight 
conditions. 

Comments:  More  than  385  comments 
were  received  on  this  issue.  The 
comments  reflect  widely  disparate 
opinions.  More  than  200  comments 
express  clear  opposition  to  the  proposal. 
Nearly  as  many  conunents  take  issue 
with  parts  of  the  proposal,  and  propose 
variations  to  it.  Approximately  60 
comments  agree  with  the  pro{)osal. 
Some  commenters  indicate  that  they 
believe  the  proposal  would  make  it 
more  difficult  and  costly  to  remain 
current  for  operations  under  IFR  One 
commenter,  however,  says  he  believes 
the  proposal  will  permit  pilots  who  do 
not  fly  as  frequently  to  stay  current  and 


continue  to  have  access  to  the  IFR 
system. 

GAMA  supports  the  elimination  of 
the  minimum  hour  requirement  for 
instrument  currency.  GAMA,  however, 
beUeves  that  a  minimum  of  50  percent 
of  the  time  spent  performing  maneuvers 
should  be  in  actual  or  simulated 
instrument  flight  conditions,  or  in  an 
approved  flight  simulator  or  flight 
training  device. 

In  its  comment,  ALPA  expresses 
concern  regarding  several  as{>ects  of  the 
proposed  instriunent  currency 
requirements.  According  to  AlPA,  the 
requirement  for  the  use  of  NDBs  may 
not  be  practical  because  NDBs  are  being 
removed  from  service.  The  commenter 
also  beUeves  that  there  should  be  an 
option  to  allow  operations  using  the 
global  positioning  system  (GPS). 
Although  ALPA  agrees  with  the  need  for 
unusual  attitude  training,  the 
commenter  states  that  there  needs  to  be 
FAA  guidance  on  practice  methods  and 
procedures.  ALPA  also  contends  that 
recency  of  experience  maneuvers 
should  be  performed  in  either 
instnunent  or  simulated  instrument 
conditions. 

NAFl  opposes  specifying  the  use  of 
any  particular  equipment,  such  as  VORs 
and  NDBs,  for  instrument  currency  and 
suggests  the  requirement  should  simply 
be  for  "navigation  by  reference  to 
instruments."  It  is  NAFI's  position  that 
unusual  attitude  training  is  appropriate 
for  flight  reviews,  not  ciurency 
requirements,  and  should  not  be 
performed  without  a  safety  pilot. 

NATA  opposes  several  aspects  of 
§  61.57.  The  commenter  contends  that 
imusual  attitude  maneuvers  belong  in 
instrument  training  and  BFR 
requirements,  not  in  instrument 
currency  requirements.  NATA  also 
beheves  that  the  requirement  that  VORs 
and  NDBs  be  used  for  several  tasks  is 
too  restrictive.  NATA  recommends  that 
the  tasks  be  performed  "with  the 
available  navigational  technology." 
NATA,  however,  supports  requiring  six 
approaches  rather  than  the  6  hours  for 
currency. 

In  its  comments,  NBAA  recommends 
that  the  niunber  of  approaches  for 
ciurency  purposes  should  be  left  at  6 
rather  than  12,  as  noted  in  the  preamble 
to  the  NPRM.  NBAA  also  contends  that 
references  to  VORs  and  NDBs  should  be 
deleted  because  these  navigational  aids 
are  rapidly  becoming  obsolete.  In 
addition,  the  conunenter  opposes 
unusual  attitude  training. 

AOPA  comments  that  the  elimination 
of  the  6  hours  of  required  instrument 
time  will  benefit  general  aviation 
economically.  The  commenter  also  finds 
the  requirement  for  six  approaches  to  be 


an  acceptable  minimtim  for  proficiency. 
With  regard  to  holding  procedures,  the 
association  has  no  strong  objection  to 
the  proposal  but  questions  the  need  for 
such  a  requirement.  AOPA  states  there 
is  no  current  safety  problem  in  this  area 
and,  except  for  airline  pilots,  holding 
procedures  are  rarely  encountered.  Also, 
according  to  AOPA,  it  is  not  appropriate 
to  specify  the  types  of  navigational  aids 
that  should  be  used  for  instrument 
currency  because  of  the  transition  to 
newer  technologies  such  as  GPS.  AOPA 
also  points  out  that  many  aircraft  are  not 
equipped  with  an  ADF  receiver.  The 
commenter  objects  to  the  requirement 
for  unusual  attitudes  ciurency  for  the 
same  reasons  expressed  by  NAFI.  Like 
ALPA  and  GAMA,  AOPA  beheves  that 
the  instrument  currency  procedures 
should  be  performed  in  either  actual  or 
simulated  conditions.  The  commenter 
states  that  if  the  FAA  does  not  intend  to 
require  ffight  in  actual  or  simulated 
conditions,  §  61.57(c)(2)  should  be 
clarified  to  prevent  varying 
interpretations  of  the  rule.  AOPA  also 
strongly  supports  the  use  of  simulators 
and  flight  training  devices,  including 
some  PC-based  simulators,  for  ciurency 
and  proficiency. 

Uxe  many  oi  the  other  commenters, 
HAI  objects  to  the  requirement  for 
recovery  from  unusual  attitudes.  The 
commenter  also  states  that  commercial 
or  corporate  pilots  will  not  be  able  to 
maintain  currency  in  the  normal  course 
of  flight  because  of  the  proposals.  HAI 
supports  eliminating  the  6  hours  of 
instrument  time  for  currency,  but 
proposes  deleting  holding  procedures 
and  unusual  altitude  currency,  and 
changing  the  requirement  to  track  VORs 
radials  and  NDB  bearings  to 
"intercepting  and  tracking  electronic 
navigation  aids." 

Comments  from  individual 
commenters,  for  the  most  part,  agree 
with  the  positions  advanced  by  Uie 
associations. 

FAA  Response:  After  consideration  of 
the  comments,  the  FAA  has  decided  to 
vrithdraw  the  requirement  for  recovery 
from  unusual  attitudes.  The  FAA  agrees 
with  commenters  who  point  out  that 
practicing  these  maneuvers  would 
require  a  safety  pilot  and  increase  the 
cost  of  maintaining  instrument 
proficiency  with  only  questionable 
safety  benefits. 

In  addition,  the  FAA  has  determined 
that  the  requirement  for  intercepting 
and  tracking  VOR  radials  and  M)B 
bearings  should  be  modified.  The  final 
rule  requires  pilots  to  intercept  and 
track  "courses  through  the  use  of 
navigation  systems."  As  noted  by  the 
commenters,  advances  in  air  navigation 
technology  support  deleting  the 


reference  to  specific  navigation  systems. 
The  FAA  maintains  that  requiring 
completion  of  specific  training  taisks. 
such  as  intercepting  and  tracldng 
courses  and  holding  procedures, 
provides  a  safety  benefit  by  improving 
operational  currency  and  the 
proficiency  of  pilots.  For  this  reason,  the 
final  rule  includes  the  requirement  for 
holding  procedures.  The  proposed 
requirement  for  six  approaches  also  is 
incorporated  into  the  final  rule. 

The  FAA  has  decided  to  retain  the 
current  requirement  that  the  tasks  to 
meet  recent  instrument  experience 
requirements  be  performed  and  logged 
under  actual  or  simulated  instrument 
conditions.  This  requirement  can  be  met 
in  an  aircraft  of  the  appropriate 
category,  in  an  approved  flight 
simulator,  or  a  flight  training  device  that 
is  representative  of  the  aircraft  category. 

As  proposed  in  the  NPRM,  the  final 
rule  will  not  include  a  minimum  hour 
requirement  to  meet  instrument 
currency.  The  elimination  of  this 
requirement  will  provide  pilots 
economic  relief  by  permitting  currency 
requirements  to  be  completed  in  less 
time. 

Other  proposed  changes  to  §  61.57  are 
discussed  in  the  section-by-section 
analysis  of  §61.57. 

C.  Lighter-Than-Air  Flight  Instructor 
Certificate 

Summary  of  proposal/issue:  The  FAA 
proposed  to  amend  §  61.5  to  establish 
new  ffight  instructor  ratings  for  lighter- 
than-air  category  aircraft.  Section  61.3 
included  a  provision  to  permit  holders 
of  a  commercial  certificate  with  an 
airship  or  free  balloon  class  rating  to 
conduct  training  in  the  appropriate 
aircraft  for  2  years  after  issuance  of  the 
final  rule;  the  2-year  conversion  process 
was  contained  in  proposed  §61.201. 
Proposed  §  61.187  required  that  a 
person  who  trains  an  appUcant  for  a 
lighter-than-air  ffight  instructor 
certificate  meet  requirements 
comparable  to  ffight  instructor 
applicants  training  in  other  aircraft 
categories.  The  proposal  was  partly  a 
result  of  input  received  from  balloon 
operators  and  organizations  in  public 
meetings  held  during  the  regulatory 
review  in  1989,  and  from  pubUc 
comments  filed  in  the  docket  during 
this  regulatory  review  and  prior  to  the 
issuance  of  Notice  No.  95-11. 

Comments:  More  than  880  comments 
were  submitted  on  this  issue,  the 
majority  regarding  the  proposed 
requirement's  efiect  on  balloon  flight 
training  rather  than  airship  flight 
training.  Many  of  those  conunentera 
oppose  the  proposal.  (One  commenter 
includes  a  petition  opposing  the 
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proposal  and  signed  by  ovw  400 
persons.)  Commenters  identify 
themselves  as  individual  pilots  and 
representatives  of  businesses  involved 
in  ballooning,  including  manufiacturers 
and  providers  of  balloon  flights  and 
training. 

In  general,  many  of  these  commenters 
contend  that  the  current  system  of 
oonunercial  balloon  pilots  providing 
flight  instruction  works  well,  and  that 
because  of  the  small  numbers  of 
balloons,  pilots,  and  days  with 
acceptable  weather  for  balio<m  flight, 
ballooning  should  be  treated  diffierently 
than  other  aircraft  categories.  Some 
commenters  ask  what  specific  quality- 
of-instruction  issues  the  FAA  meant  to 
address  with  the  proposal.  The 
commenters  contend  that  ballooning  has 
an  outstanding  safety  record,  and  that 
creation  of  the  new  flight  instructor 
certificate  would  make  training  harder 
to  obtain,  for  both  initial  pilot 
certification  and  for  flight  reviews. 

The  BFA  strongly  opposes  the 
proposal,  stating  that  the  proposal 
would  "lead  to  severe  economic,  safety, 
and  time  burdens  to  all  balloon  pilots, 
to  the  point  where  it  will  cause  a 
fignificant  decline  in  our  sport."  The 
BFA's  comment  states  that  there  is  no 
current  safety  problem  to  justify  the 
proposal,  and  that  consistent  use  of  the 
Practical  Test  Standards  by  designated 
examiners  has  ensiired  that  balloon 
instructors  obtain  necessary  skills.  The 
BFA  states  that  the  safest  learning 
scenario  is  for  student  pilots  to  train  in 
the  area  where  they  will  do  most  of  their 
flying,  so  that  they  can  learn  local 
weather  and  terrain  conditions.  This 
will  not  be  feasible  if  prospective  pilots, 
except  those  who  live  in  the  few  major 
urban  centers  where  there  is  a  large 
amount  of  balloon  activity,  are  forced  to 
obtain  training  from  nonlocal  training 
facilities.  The  BFA  also  states  that 
students  in  such  circumstances 
probably  would  lose  the  benefit  of  more 
frequent  training  sessions. 

SSA  and  NArl  also  oppose  the 
proposal.  SSA  comments  that  there  has 
been  no  demonstrated  safety 
degradation  under  the  ciurent  system, 
and  NAFI  states  that  the  FAA  has  failed 
to  provide  supporting  evidence  of  a 
need  for  the  change.  SSA  points  out  that 
the  BFA  provides  training  material  and 
self-polices  in  a  manner  similar  to  the 
United  States  Hang  Gliding  Association 
(USHGA). 

AOPA  objects  to  proposed  §61.7, 
which  addresses  otsolete  certificates 
and  ratings,  because  it  would  effectively 
invalidate  all  balloon  certificates  issued 
before  1973.  AOPA  maintains  that  all 
certificated  airmen  should  be  able  to 
retain  the  privileges  they  currently  hold. 


Individual  commenters  contend  that 
few  commercial  balloon  pilots  will  seek 
the  instructor  certificate,  p>artly  because 
few  areas  of  the  country  have  enough 
students  to  justify  the  expense  of 
obtaining  and  keeping  the  certificate 
current.  They  state  that  one  of  the 
methods  of  flight  instructor  certificate 
renewal  is  particularly  unrealistic  in 
ballooning:  the  provision  in  proposed 
§  61.197(bKl)  to  show  a  record  of 
training  for  at  least  five  students  in  24 
months,  at  least  80  percent  of  whom 
passed  the  practical  test  on  the  first 
attempt.  Several  commenters  indicate 
that  one  student  per  year  per 
commercial-pilot  instructor  is  more 
typical.  One  commenter  also  states  that 
flight  instructor  refi^sher  courses  for 
balloonists  would  be  cost  prohibitive 
and  impractical  because  there  would  be 
so  few  balloon  instructors. 

The  commenters  believe  that  the  lack 
of  flight  instructors  would  result  in 
fewer  instructors  familiar  with  local 
flying  conditions.  They  believe  that  the 
lack  of  flight  instructors  also  would 
force  potential  students  and  pilots 
requiring  flight  reviews  to  travel  long 
distances  to  find  flight  instructors. 
Commenters  also  state  that  the  low 
nimiber  of  suitable  flying  days  would 
make  the  instructor  hour  requirements 
hard  to  meet.  Commenters  generally 
contend  that  the  proposal  would  have  a 
devastating  impact  on  the  industry  by 
reducing  the  availability  of  instruction, 
overall  flight  activity,  balloon  sales,  and 
revenue  related  to  locally-sponsored 
balloon  events.  The  Governor  of 
^4ebraska.  who  opposes  the  proposal, 
states  that  the  "imposed  hardship  may 
eliminate  the  sport  of  balloon  flying  in 
Nebraska."  The  Mayor  of  Omaha  also 
opposes  the  proposal  because  "there  is 
no  evidence  that  the  current  system  is 
not  working."  The  Nebraska  Department 
of  Aeronautics  also  opposes  the 
proposal. 

Some  commenters  state  that  the  FAA 
had  previously  made  and  rejected  this 
proposal,  and  that  no  further  economic 
or  safety  studies  were  made  to  justify 
proposing  the  flight  instructor 
requirement  again.  Another  commenter 
suggested,  as  an  alternative  to  creating 
a  flight  instructor  certificate,  that 
instruction  be  given  only  by  commercial 
balloon  pilots  with  at  least  200  hours 
flight  time  and  who  fly  at  least  50  hours 
per  year.  Another  commenter  with  a 
similar  suggestion  added  that  the 
commercial  pilots  could  be  required  to 
pass  the  advanced  ground  instructor 
written  (knowledge)  test.  Other 
commenter-suggested  alternatives 
included  increasing  the  fUght  hour 
requirements  for  certification, 
particularly  at  the  commercial  pilot 


(balloon)  level,  and  requiring 
commercial  pilots  who  instruct  to  use  a 
written  syllabus  and  maintain  records  of 
the  training. 

Representatives  of  Balloon  Excelsior, 
a  balloon  flight  school  and  repair 
station,  state  that  the  proposal  would 
result  in  better-trained,  safer,  balloon 
pilots  and  would  encourage  the  growth 
of  ballooning.  They  state  that  most 
balloon  flight  instruction  under  part  61 
is  "casual"  and  accomplished  without  a 
curriculum  or  proper  dociunentation. 
often  during  paid  passenger  sightseeing 
flights  with  inadequate  attention  given 
to  the  student.  These  commenters  state 
that  while  many  instructors  do  a  fine 
job,  many  do  not,  and  send  their 
students  to  take  practical  tests 
unprepared.  According  to  these 
commenters,  one  result  of  the  proposal 
would  be  better  performance  on 
bieimial  flight  reviews,  and  that  renewal 
requirements  could  be  met  through 
flight  instructor  refresher  cUnics,  which 
are  not  cost  prohibitive.  One  commenter 
states  that  he  supports  the  proposal 
even  though  a  scardfy  of  qualified 
pilots  would  initially  hurt  his  balloon 
operation.  He  believes  that  the  proposal 
would  benefit  the  industry  in  the  long 
run  by  increasing  professionalism  and 
improving  safety.  Another  commenter 
who  supports  the  proposal,  with 
reservations,  recommends  reducing  the 
number  of  students  an  instructor  would 
have  to  endorse  for  renewal  of  the 
instructor  certificate  from  five  to  two, 
every  24  months,  but  with  a  passing  rate 
of  100  percent. 

FAA  Response:  The  FAA  has  decided 
to  withdraw  the  proposed  flight 
instructor  certificate  in  the  lighter-than- 
air  category.  After  further  review  of  the 
proposal,  the  FAA  has  concluded  that 
operational  requirements  and  accident' 
incident  data  do  not  establish  a 
sufficient  safety  justification  for  the 
increased  regulatory  and  economic 
biuden.  Section  61.133  of  the  final  rule 
provides  that  a  person  with  a 
commercial  pilot  certificate  with  a 
lighter-than-air  category  rating  may:  (1) 
Give  flight  and  ground  training  in  an 
airship  or  balloon  for  the  issuance  of  a 
certificate  or  rating;  (2)  give  an 
endorsement  on  a  pilot  certificate  for  an 
airship  or  balloon;  (3)  endorse  a  student 
pilot  certificate  or  logbook  for  solo 
operating  privileges  in  an  airship  or 
balloon;  and  (4)  act  as  pilot  in  command 
of  an  airship  under  IFR  or  in  weather 
conditions  less  than  the  minimum 
prescribed  for  VFR  flight. 


D.  New  Instrument  Ratings 

1.  Single-Engine  and  Multiengine 
Ratings 

Summary  of  the  proposal/issue:  The 
FAA  proposed  to  amend  §  61.5  to 
establish  additional  instrument  ratings 
for  single-engine  and  multiengine 
airplanes.  For  airplanes,  currently  only 
one  instrument  rating  exists. 
Additionally,  the  FAA  also  proposed  to 
establish  single-engine  and  multiengine 
instrument  ratings  for  flight  instructors. 
The  FAA  requested  public  comment  on 
its  proposed  conversion  process  for 
current  holders  of  airplane  instrument 
ratings  to  the  new  system. 

Comments:  Approximately  200 
comments  oppose  the  new  instrument 
ratings  for  single-engine  and 
multiengine  airplanes.  Approximately 
20  commenters  favor  the  proposal. 
Approximately  160  comments  are  in 
opposition  to  the  single-engine  and 
multiengine  airplane  instrument  ratings 
for  flight  instructors. 

ALPA  supports  the  proposed 
instrument  ratings  for  single-engine  and 
multiengine  aircraft.  ALPA  finds  the 
proposal  particularly  important  in  light 
of  the  removal  of  the  minimum-hour 
requirement  for  an  instrument  rating. 
The  association  contends  that  it  would 
be  inappropriate  for  very  low  time  pilots 
to  have  their  single-engine  instrument 
rating  also  apply  to  multiengine 
airplanes. 

GAMA  supports  class-specific 
instnmient  instructor  ratings  for  single- 
engine  and  multiengine  airplanes. 
GAMA  asks  why  the  FAA  does  not 
simply  prohibit  instrument  instructors 
who  do  not  hold  a  multiengine 
instructor  rating  from  giving  instrument 
instruction  in  multiengine  aircraft. 
According  to  GAMA,  this  could  be 
accomplished  by  adding  a  limitation  on 
the  CFI's  certificate  that  states 
"instrument  instruction  privileges  are 
limited  to  single-engine  aircraft." 
GAMA  believes  that  flight  instructors 
holding  multiengine  instrument 
instructor  ratings  should  be  able  to 
provide  instrument  training  in  single- 
engine  aircraft.  The  commenter  states 
that  all  pilots  possessing  both 
multiengine  and  instrument  instructor 
ratings  on  the  effective  date  of  the  rule 
should  be  "grandfathered"  and  issued 
an  instrument  multiengine  airplane 
rating  without  further  examination  or 
testing. 

EAA,  NAFI,  and  NATA  oppose  the 
proposal.  EAA  states  that  there  is  no 
safety  justification  for  the  change  and 
that  it  will  cause  additional  training  and 
expense.  NAFI  expresses  concern  about 
current  instnmient  pilots  and 
instrument  instructors  who  do  not 


comply  with  the  proposed  certificate 
exchange  procedures.  NATA  contends 
that  the  current  system  is  safe  and 
efficient,  and  states  that  the  proposal 
would  place  an  undue  financial  burden 
on  those  who  wish  to  obtain  the  new 
ratings.  NATA  estimates  the  cost  of  the 
new  multiengine  rating  at  $1,250  for 
training  (10  hours  at  $125/bour),  and 
$300  for  the  practical  test  and 
designated  examiner.  NATA  states  that 
the  current  system,  in  which  instnmient 
proficiency  is  demonstrated  during  a 
multiengine  instructor  check  ride,  is 
suiiicient.  NATA  also  contends  that  any 
conversion  of  current  flight  instructor 
certificates  and  ratings  should  award 
any  pilot  holding  a  CFH  and  MEI 
certificate  the  new  certificates  upon 
implementation  of  the  new  regulations. 

AOPA  also  objects  to  the  proposal. 
The  association  believes  that  the  current 
system,  which  requires  an  applicant  for 
a  multiengine  airplane  class  rating  or 
multiengine  airplane  instructor  rating  to 
demonstrate  instrument  or  instrument 
instruction  competency  during  the 
practical  examination,  is  sufficient. 
AOPA  comments  that  it  appears  from 
the  NTSB  investigation  of  the  1981 
multiengine  accident  cited  by  the  FAA 
in  the  NPRM  that  the  pilot  became 
disoriented  in  instrument 
meteorological  conditions  (IMC).  AOPA 
believes  that  the  accident  had  little  to 
do  with  the  adequacy  of  the  pilot's 
training  in  instrument  procedures  for 
multiengine  aircraft.  AOPA  maintains 
that  the  FAA  should  not  make  drastic 
policy  changes  based  on  a  single  event. 
According  to  AOPA,  the  proposal  will 
be  very  costly  for  the  pilot  community 
and  would  discourage  pursuit  of  the 
multiengine  instrument  rating.  AOPA 
also  states  that  if  the  FAA's  intent  in  the 
proposed  regulation  is  to  close  an 
apparent  loophole  that  permits  a  CPU 
who  is  not  an  MEI  to  give  instrument 
instruction  in  a  multiengine  airplane, 
then  the  regulation  should  state  this 
rather  than  requiring  the  new 
certificates. 

In  its  comment,  AOPA  also  expressed 
concern  about  inconsistencies  in  the 
preamble  to  the  NPRM  and  the  actual 
language  in  the  provisions  for 
conversion  of  existing  instructor 
certificates.  AOPA  notes  that  the 
preamble  indicates  that  a  person  may 
exchange  his  or  her  existing  instrument 
certificate  for  the  new  instrument 
airplane  multiengine  rating  if  one  of 
three  conditions  is  met.  AOPA  states 
that  the  third  condition,  which  provides 
for  the  "grandfathering"  of  a  person 
who  held  an  airplane  multiengine  class 
rating  and  had  satisfactorily  completed 
the  practical  test  for  an  instrument 
rating  in  a  single-engine  airplane  before 


October  4, 1984.  was  omitted  from  the 
proposed  rule.  It  is  AOPA's  position 
that  the  only  pilots  who  should  not 
receive  automatic  conversion  to  the  new 
certificate  are  those  who  currently  have 
a  limitation  on  their  certificates  that 
states  that  operations  are  restricted  to 
"Airplane  Multiengine  VFR  only." 
AOPA  also  contends  that  the  conversion 
provisions  favor  instructors  who  teach 
full-time  at  flight  schools,  and  that  the 
provisions  will  result  in  a  majority  of 
multiengine  airplane  instructors  losing 
their  instruction  privileges.  According 
to  AOPA,  very  few  multiengine 
instructors  actually  provide  instrument 
instruction  in  multiengine  airplanes, 
and,  therefore,  they  would  be  unable  to 
meet  the  requirement  of  20  hours  of 
such  instruction.  AOPA  further  notes 
that  a  vast  number  of  CFIIs  have  never 
endorsed  a  student  for  an  instrument 
airplane  practical  test,  and  would  also 
be  imable  to  meet  the  conversion 
requirement  for  both  the  single-engine 
and  multiengine  CFH  privileges.  AOPA 
recommends  that  all  current  CFH-MEI 
instructors  should  be  "grandfathered" 
under  the  new  system. 

Individual  commenters  who  oppose 
the  proposal  in  Notice  No.  95-11  to 
create  separate  instrument  ratings  for 
single-engine  and  multiengine  airplanes 
contend  that  the  number  of  engines 
issue  and  the  instrument  procedures 
issue  are  independent,  and  that 
instrument  procedures,  including 
engine-out  approaches,  normally  are 
part  of  the  multiengine  practical  test. 
These  commenters  contend  that 
instrument  procedures  do  not 
essentially  change  fitim  a  single-engine 
to  a  multiengine  airplane.  Some 
commenters  state  that  the  proposal  does 
not  seem  justified  by  the  NTSB's 
recommendation,  which  was  followed 
when  the  FAA  instituted  a  policy  to 
require  that  multiengine  airplane  rating 
candidates  demonstrate  proficiency  in 
instrument  procedures  or  receive  a 
"VFR  only"  limitation  with  their 
multiengine  rating. 

One  commenter  who  fevors  the  two 
new  instrument  ratings  states  that  the 
system  would  make  instrument  flying 
safer  and  instrument  op>eratioas  in  a 
multiengine  airplane  "easier."  Echoing 
AOPA's  comments,  one  individual 
commenter  notes  that  instrument 
instructors  who  routinely  instruct  in 
multiengine  airplanes  typically  do  not 
endorse  students  for  instrument  rating 
practical  tests.  Such  instruction  is  one 
of  the  conditions  proposed  for 
converting  a  current  airplane  instrument 
flight  instructor  certificate  to  the  new 
system.  However,  the  commenter  states 
that  such  instructors  may  teach 
advanced  courses  for  instrument-  and 
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airline  transport  pilot  (ATP)-rated 
pilots.  Another  commenter  states  that 
the  proposed  system  of  conversion  to 
the  new  flight  instructor  airplane  single- 
engine  and  multiengine  ratings  would 
place  an  unwarranted  economic  burden 
upon  relatively  new,  part-time,  or 
independent  flight  instructors.  One 
commenter  states  that  the  FAA  did  not 
provide  supporting  safety  data  in  the 
NPRM  indicating  that  multiengine 
instrument  instruction  has  been 
inadequate,  and  a  number  of 
commenters  assert  that  there  would  be 
no  saiiety  benefit  from  the  proposal. 
Consistent  with  AOPA's  position, 
individual  conmienters  state  that  they 
believe  many  flight  instructors  currently 
providing  multiengine  airplane 
instrument  instruction  would  not 
qualify  under  the  proposal.  One 
commenter  also  notes  that  multiengine 
examiners  may  not  qualify  under  the 
proposal  either.  One  commenter 
suggests  changing  proposed 
§61.201(h)(2)(i)  to  include  time 
providing  instrument  competency 
checks  in  multiengine  airplanes,  while 
a  number  of  commenters  request  a  more 
liberal  "grandfather"  clause. 

Another  individual  commenter 
expresses  concern  that  the  proposal 
would  require  an  additional  practical 
test  in  a  multiengine  airplane 
(apparently  referring  to  separate 
practical  tests  for  the  multiengine  rating 
and  the  multiengine  instnunent  rating). 
He  states  that  the  current  policy  (of 
requiring  demonstration  of  instrument 
proficiency  on  the  multiengine  practical 
test)  is  sufficient. 

FAA  Response:  The  FAA  is  persuaded 
by  the  public  comments  regarding  the 
unintended  negative  effects  that  would 
result  from  the  creation  of  multiengine 
and  single-engine  instrument  and 
instrument  instructor  ratings.  Current 
accident/incident  data  show  that  there 
are  no  safety  problems  resulting  from 
the  existing  rules.  Therefore,  the  FAA 
finds  that  there  is  insufficient  safety 
justification  for  the  increased  regulatory 
and  economic  burden,  and  has 
eliminated  the  proposal  fit>m  the  final 
rule. 

2.  Airship 

Summary  of  proposal/issue:  The  FAA 
also  proposed  to  amend  §  61.5  to 
establish  an  instnmient  rating  for 
airships.  The  FAA  noted  that  smaller, 
foreign'  built  airships  are  operated  in 
the  United  States,  and  it  was  hoped  that 
industry  growth  would  be  accompanied 
by  the  need  for  more  airship  pilots.  A 
separate  airship  instrument  rating  was 
intended  to  remove  an  obstacle  from  the 
certification  of  commercial  airship 
pilots  desiring  to  fly  smaller,  non-IFR- 


equipped  airships,  and  to  help  foster 
growth  of  this  small  segment  of  the 
aviation  industry. 

Comments:  NAFI  and  AOPA  oppose 
the  proposed  requirement  for  an 
instrument  rating  to  instruct  in  an 
airship.  The  commenters  state  that  there 
is  no  problem  with  existing  training, 
which  is  conducted  almost  entirely  in 
VFR  conditions.  AOPA  also  comments 
that  such  a  requirement  would  increase 
training  costs  with  no  increase  in  safety. 
Individual  commenters  echoed  the 
association's  position  on  this  issue.  One 
individual  commenter  supports  the 
prop)osal  because  it  may  foster  the 
growth  of  the  United  States  airship 
industry. 

FAA  Response:  The  FAA  has  decided 
not  to  establish  an  instrument  rating  for 
airships,  because  operational 
requirements  and  accident/incident  data 
do  not  estabUsh  a  sufficient  safety 
justification  for  the  increased  regulatory 
and  economic  burden. 

3.  Powered-Lift 

Summary  of  proposal/issue:  The  FAA 
proposed  to  amend  §  61.5  to  establish  an 
additional  instrument  rating  for 
powered-lifts,  with  a  corresponding 
instructor  rating. 

Comments:  Some  commenters  oppose 
the  instrument  rating  requirements  for 
powered-lifts.  However,  most 
commenters  objected  in  general  to  the 
additional  powered-Iift  category  of 
aircraft. 

FAA  Response:  As  discussed  in 
section  rV,E  of  this  preamble,  the  FAA 
is  confident  that  powered-lifts  will  be 
useful  in  civilian  operations  in  the 
future,  and  a  separate  instrument  rating 
will  be  required,  which  is  incorporated 
into  the  rule. 

E.  Requirements  for  Instrument  Ratings 

Summary  of  proposal/issue:  The  FAA 
proposed  numerous  revisions  to  §61.65, 
the  most  significant  of  which  was 
revising  the  eligibiUty  criteria  for 
appUcants  for  tihe  instrument  rating  to 
parallel  standards  set  by  the 
International  Civil  Aviation 
Organization  (ICAO).  The  proposal 
eliminated  the  requirement  for  a 
minimum  of  125  hours  of  total  flight 
time,  including  50  hours  of  pilot-in- 
command  cross-country  time.  This 
proposed  change  to  §61.65,  comments 
received  regarding  the  proposal,  and  the 
FAA  resp  mse  are  discussed  here  as  one 
major  issue.  Other  changes  to  §  61.65  are 
discussed  in  the  section-by-section 
discussion. 

Comments:  Approximately  150 
comments  address  the  proposed 
elimination  of  the  minimum  125-hour 
requirement.  Of  these,  approximately 


110  favor  the  proposal,  and  the  rest  are 
either  in  opposition  or  suggest  an 
alternative.  Approximately  120 
comments  specifically  address  the  50- 
hour  cross-coimtry  experience 
requirement,  with  75  of  those 
supporting  the  proposal  and  the  rest 
either  in  opposition  or  suggesting  an 
alternative.  The  commenters'  reasoning 
on  the  two  proposals  follow  essentially 
the  same  lines.  Those  who  favor 
eliminating  the  requirements  consider 
them  arbitrary  and  imnecessary 
obstacles  for  pilots  who  seek  the 
instrument  rating,  which  can  make  them 
safer  pilots.  Those  who  favor 
maintaining  the  requirements  state  that 
exftosure  to  different  operating 
environments  is  important  for 
"seasoning"  pilots  so  they  are  better 
prepared  for  flight  under  IFR. 

GAMA  supfyorts  eliminating  the  125- 
hour  total  time  requirement  for  an 
instrument  rating.  GAMA  comments 
that  a  disproportionate  number  of 
general  aviation  accidents  occur  when 
VFR  pilots  encounter  IFR  weather 
conditions,  and  allowing  pilots  to  begin 
instrument  training  sooner  will 
positively  impact  safety.  GAMA  also 
supports  eliminating  the  50-hour  cross- 
country requirement  for  similar  reasons. 
AOPA  echoes  GAMA's  comments  and 
states  that  encouraging  such  training  is 
probably  the  single  greatest  step  in 
decades  toward  reducing  the  general 
aviation  accident  rate. 

FAA  Response:  The  FAA  has 
determined  that  eliminating  the  125- 
hour  total  time  requirement  removes 
burdensome  regulations  that  add  cost 
without  demonstrated  need,  parallels 
ICAO  standards  and  recommended 
practices,  and  will  encourage  more 
pilots  to  receive  instrument  training  at 
an  earlier  stage  in  their  career.  This 
proposal  is  adopted  in  the  final  rule. 
After  further  review,  the  FAA  has 
decided  to  retain  the  50  hours  of  cross- 
country pilot-in-conmiand  time  required 
for  the  instrument  rating.  The  FAA 
deems  that  this  change  is  necessary  in 
order  to  comply  with  minimum 
requirements  under  Annex  1  to  the 
Convention  on  International  Civil 
Aviation  and  for  U.S.  pilot  certificates 
with  an  instrument  rating  to  be 
recognized  internationally. 

F.  New  Aircraft  Category  and  Class 
Ratings 

1.  Powered-Lift 

Summary  of  the  proposal/issue:  The 
FAA  proposed  to  add  a  jMjwered-lift 
category  for  the  private  pilot  through 
ATP  certificates,  as  well  as  for  the  flight 
instructor  certificate.  Minimum 
experience  requirements  for  the 
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powered-lift  ratings  were  developed 
based  on  the  current  minimum 
experience  requirements  for  airplane 
ratings. 

Comments:  Approximately  65 
comments  addre^ed  the  estabUshment 
of  the  powered-lift  category.  Of  these 
comments,  over  40  oppose  the  proposal 
and  more  than  20  express  support, 
while  the  rest  either  do  not  express  a 
clear  opinion  or  offer  other  suggestions. 

Both  NAFI  and  EAA  opposeme 
proposal.  NAFI  states  that  there  is 
insufficient  information  available  for  the 
aviation  industry  to  properly  evaluate 
the  establishment  of  powered-lift 
requirements,  and  recommends  deleting 
all  references  to  powered-lifts  from  the 
proposed  regulations.  EAA  indicates  its 
support  for  NAFI's  comments. 

AOPA  also  questions  the  need  for  a 
separate  airman  certificate  category  for 
powered-lifts.  They  believe  that  the 
implementation  of  the  new  category  is 
premature,  if  not  entirely  unnecessary, 
because  there  are  no  viable  aircraft  of 
this  type  on  the  market  today.  AOPA 
states  that  the  skills  necessary  to  fly  this 
type  of  aircraft  would  duplicate  those  of 
the  nearly  1,200  ATPs  who  are  already 
certificated  in  both  airplanes  and 
rotorcraft.  AOPA  suggests  that  the 
proposal  be  amended  to  require  future 
powered-lift  airmen  to  possess  ratings  in 
both  airplanes  and  helicopters,  and 
specifically  type  rate  these  individuals 
when  and  if  powered-lifts  reach  the 
market.  According  to  AOPA.  this 
approach  would  eliminate  a  myriad  of 
testing,  hcensing,  and  certification 
requirements  that  will  likely  remain 
dormant  for  many  years.  AOPA 
recommends  withdrawing  all  sections 
in  the  proposed  rule  relating  to 
powered-lift  aircraft  imtil  it  becomes 
evident  that  such  aircraft  will  find 
applications  in  the  civil  marketplace. 

FAA  Response:  The  FAA  has 
determined  that  a  new  powered-lift 
category  should  be  established.  Industry 
is  ciurently  developing  powered-lifts, 
and  ciurent  pilot  certification  standards 
do  not  adequately  reflect  the 
certification  requirements  for  powered- 
lifts.  Current  certification  standards 
were  not  drafted  with  the  intent  of 
certificating  powered-Uft  pilots.  The 
FAA  recognizes  the  importance  of 
anticipating  further  developments  in 
aviation  technology.  Therefore,  the  FAA 
contends  that  these  new  regulations  are 
necessary  to  respond  to  future  needs  of 
aviation.  The  proposal  is  adopted  in  the 
final  rule  and  modified  to  include 
provisions  permitting  the  use  of 
approved  powered-Uft  flight  simulators 
and  approved  powered-Uft  fUght 
training  devices  to  satisfy  certain 
training  and  aeronautical  experience   ■ 


requirements  for  persons  seeking 
certification  to  pilot  powered-Ufts. 

2.  GUder  Class  Ratings 

Summary  of  the  proposal/issue:  The 
FAA  proposed  to  estabUsh  class  ratings 
for  powered  gliders  and  nonpowered 
glidere  within  the  gUder  category  for  the 
private  pilot  through  commercial  pilot 
certificates,  as  weU  as  the  flight 
instructor  certificate. 

Comments:  Approximately  85 
comments  are  in  opposition  to  the  new 
gUder  class  ratings  and  approximately 
40  are  in  favor.  Another  20  commmts 
do  not  express  a  clear  opinion  on  the 
question  or  suggest  alternative 
proposals.  However,  many  of  these  20 
comments  appear  to  favor  the  concept  of 
the  two  class  ratings,  but  contend  that 
glider  pilots  who  have  nonpowered 
glider  experience  as  well  as  an  airplane 
pilot  certificate  should  be  considered 
qualified  for  the  powered  gUder  rating. 
One  commenter  states  that  gUder  fUght 
instructors  who  performed  their 
practical  test  in  a  nonpowered  gUder 
should  not  be  required  to  demonstrate 
20  hours  of  instruction  experience  in 
that  class  to  convert  their  fUght 
instructor  certificates  as  proposed  in 
§61.201. 

A  number  of  the  proposal's  supporters 
submitted  signed  form  letters.  The 
letters  recommend  dividing  the  gUder 
category  into  nonpowered  glider  and 
powered-glider  classes,  and  call  for  the 
incorporation  of  the  powered  gUder 
flight  and  test  requirements  of  Advisory 
Circular  (AC)  No.  61-94  into  the 
regulation.  The  form  letter  proposes  a 
different  conversion  system  fit>m 
current  certificates  to  the  new 
certificates  than  what  was  proposed  in 
§§61.5  and  61.201.  The  letter 
recommends  that  fUght  instructors  be 
permitted  to  add  the  powered-gUder 
class  rating  to  their  certificates  after 
completing  20  hours  of  fUght  time  in  a 
powered  glider  and  completing  training 
and  testing  in  accordance  with  AC  No. 
61-94;  or  by  holding  a  flight  instructor 
airplane  single-engine  land  rating  and 
logging  20  hours  in  a  powered  gUder. 
The  same  letter  recommends  that 
holders  of  private  or  commercial  glider 
pilot  certificates  be  permitted  to  receive 
the  powered  gUder  rating  if  they  have 
logged  either  a  minimum  of  25  hours, 
including  at  least  10  flights  in  a 
powered  glider  during  the  preceding  24 
months,  have  a  current  fUght  review, 
and  have  a  logbook  entry  lowing 
completion  of  training  in  accordance 
with  AC  No.  61-94.  The  form  letter  also 
recommends  that  holders  of  gUder  pilot 
certificates  be  able  to  convert  to  the  new 
certificate  with  a  nonpowered  gUder 


class  rating  if  they  have  completed  a 
ourent  fUght  review. 

ASA's  comment  opposes  the 
separation  of  the  gUder  category  into 
powered  and  nonpowered-^der 
classes.  The  conunenter  states  that 
auxiliary-powered  sailplanes  are,  for  all 
practical  purposes,  nonpowered  gUders, 
except  for  the  abiUty  to  self-launch. 
ASA  suggests  changes  to  the  proposed 
regulations  that  would  meet  tne  goals  of 
the  NPRM,  with  respect  to  gliders. 
without  requiring  the  creation  of 
separate  classes  within  the  gUder 
category.  ASA  recommends  that  training 
reqiiirements  fat  gUders  be  consoUdated 
under  a  single  gUder  category  with 
subheadings  listing  additional  training 
for  powered  sailplanes.  ASA  propoaes 
that  AC  No.  61-69,  which  addre^es 
powered  sailplanes,  should  be  referred 
to  in  the  regulation  specifying  the  areas 
of  operation  for  gUder  category  ratings. 
Pilots  seeking  to  obtain  a  powered- 
glider  rating  should  first  be  required  to  - 
complete  the  training  required  for  a 
nonpowered  glider  rating.  ASA 
proposes  expanded  definitions  of  "fUght 
time"  and  "fUght  training"  that  take 
gUders  into  account. 

ASA  also  comments  that  pilots  and 
fUght  instructors  with  gUder  category 
ratings,  including  those  currently 
experienced  in  auxiliary-powered 
sailplanes,  should  retain  their  ratings 
and  should  not  be  required  to  take  an 
additional  practical  test.  ASA  also  states 
that  the  proposed  conversicm 
requirements  for  gUder  flight  instructors 
do  not  consider  the  fact  that  much 
advanced  gUder  instruction  takes  place 
entirely  in  single-seat  gliders,  with  the 
instructor  in  one  glider  and  a  student 
foUowing  the  instructor  in  another 
gUder.  ASA  believes  a  statement 
authorizing  such  training  as  flight 
instruction  is  necessary. 

SSA  opposes  the  division  of  the  gUder 
category  into  two  classes  because  the 
fUght  characteristics  of  gUders.  whether 
powered  or  nonpoMrered,  are  essentially 
the  same.  SSA  acknowledges  that 
powered  gUders  may  require  knowledge 
levels  similar  to  those  of  powered 
aircraft,  but  believes  that  there  are 
similarities  between  all  aircraft,  and  that 
these  similarities  are  addressed  in  the 
knowledge  and  flight  tests.  SSA  is 
concerned  that  the  FAA  does  not 
recognize  the  efforts  expended  by 
instructors  and  fUght  schools  to  ensure 
pilots  are  adequately  trained  in  these 
areas.  SSA  notes  that  the  existence  of 
AC  No.  61-94.  which,  the  commenter 
states,  has  been  instrumental  in 
achieving  safe  operation  of  auxiliary- 
powered  sailplanes.  SSA  contends  that 
there  are  only  200  Ucensed  powered 
sailplanes  in  the  United  States,  and  that 
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thoe  is  an  inadequate  distribution  of 
two-place  powered  sailplanes  to 
respond  to  the  NPRM's  requirements. 
SSA  states  that  it  "seems  beyond  the 
scope  of  lessening  the  burden  of 
regulatory  reform  to  establish  a  class 
rating  for  such  a  minimal  size  group 
who  has  not  shown  a  propensity  to 
denigrate  safety."  SSA  suggests  that 
pilots  should  be  required  to  acquire  a 
"certificate  with  a  glider  category," 
obtain  a  logbook  endorsement  for  each 
launch  method  demonstrated,  and 
follow  a  syllabus  to  reach  certification. 

EAA  supports  SSA's  comments  to  the 
proposed  class  ratings  for  powered  and 
nonpowered  gliders  and  believes  there 
is  no  safety  justification  to  support  the 
proposal.  EAA  specifically  objects  to  the 
proposed  powered  glider  rating  for 
private  pilots  as  set  forth  in 
§  61.109(b)(5),  and  recommends 
incorporating  a  power  glider 
endorsement  ratha  than  adding  a 
rating. 

NAn  and  AOPA  also  object  to  the 
establishment  of  separate  glider  class 
ratings.  According  to  these  commenters, 
an  endorsement  specifying  "self- 
powered  launch"  privileges  would  be 
sufficient.  NAFI  also  states  that  the  FAA 
has  failed  to  provide  evidence  justifying 
the  proposal  on  safety  grounds.  The 
commenters  contend  that  if  the  proposal 
is  adopted,  all  present  glider  pilots 
should  automatically  receive  a  new 
certificate  with  both  powered  and 
nonpowered  glider  privileges.  NAFI  also 
states  that  an  individual  who  holds  a 
glider  rating  and  an  airplane  category 
rating  should  be  able  to  obtain  a 
powered  glider  rating  without  a  further 
showing  of  proficiency. 

Some  of  tne  individual  commenters 
who  oppose  the  proposal  state  that  AC 
No.  61-94  addresses  the  issue  of  flight 
instructors  endorsing  pilots  to  fly 
powered  gliders.  One  commenter  states 
that  most  glider  instructors  are  also 
rated  in  powered  aircraft,  and  that  the 
proposed  system  would  make  it  more 
difficult  to  find  an  appropriate 
instructor. 

FAA  Response:  After  reviewing  the 
comments,  the  FAA  has  decided  not  to 
create  separate  class  ratings  for 
nonpowered  and  powered  gliders. 
Instead,  the  FAA  has  decided  to  accept 
the  alternative  suggested  by  industry 
that  would  establish  training  and 
endorsement  requirmnents  for  specific 
glider  operations  in  lieu  of  placing 
limitations  on  pilot  certificates  as  is 
currently  required.  This  change  will 
reduce  the  regulatory  biutien  on  the 
public,  as  well  as  the  administrative 
burden  for  the  FAA,  while  providing  a 
level  of  safety  equivalent  to  the  current 
regulations.  The  FAA  has  added 


paragraph  (k)  to  §61.31,  which  provides 
training  and  endorsement  requirements 
for  operating  gliders. 

G.  English  Language  Requirements 

Summary  of  the  proposal/issue:  The 
FAA  proposed  to  delete  exceptions  to 
requirements  for  applicants  to  be  able  to 
read,  speak,  write,  and  understand  the 
English  language  at  all  certificate  levels 
and  ratings,  as  well  as  in  the  case  of 
certificates  issued  on  the  basis  of  foreign 
pilot  licenses  under  §  61.75.  The  FAA 
also  proposed  to  delete  references  to  the 
ability  to  write  in  EngUsh  and  to  speak 
without  accent  or  impediment  that 
would  interfere  with  two-way  radio 
communication  at  the  ATP  certificate 
level  in  §61.151. 

Comments:  ALPA  and  NAFI  support 
the  proposed  English  language 
requirements.  NAFI  believes  the 
potential  for  communications  error  will 
decrease  under  the  proposal. 

IDPA  states  that,  while  it  would 
support  a  proposal  to  standardize  the 
English  language  fluency  requirements, 
it  cannot  support  the  proposed  change 
because  it  would  discriminate  against 
individuals  who  are  deaf,  hard  of 
hearing,  or  otherwise  speech  impaired. 
IDPA  opposes  eliminating  the  provision 
that  allows  special  limitations  to  be 
placed  on  pilot  certificates  restricting 
operations  in  airspace  where  the  English 
language  is  required.  IDPA  suggests  that 
the  proposal  be  modified  to  allow  the 
retention  of  the  special  limitation 
provisions  for  Americans  fluent  in  the 
English  language  who  are  deaf,  hard  of 
hearing,  or  speech  impaired. 

The  NSFD  states  that  it  supports  the 
opinions  expressed  by  IDPA.  The 
DCARA  joins  in  these  concerns  and 
states  that  there  is  no  reason  to  restrict 
deaf  and  speech-impaired  pilots  from 
flying  in  airspace  where 
communications  are  not  necessary. 

PVA  opposes  the  effect  of  the 
proposed  changes  to  the  English 
language  requirements  on  individuals 
with  hearing  or  speech  impairments, 
and  states  that  the  changes  would  make 
these  individuals  ineligible  for  pilot 
certification  under  §§  61.96,  61.103,  or 
61.123  on  the  basis  of  their  disability. 
PVA  urges  the  FAA  to  ensure  that  the 
eUgibility  requirements  do  not 
arbitrarily  discriminate  on  the  basis  of  a 
disability. 

In  its  comment,  AOPA  states  that  it 
supports  the  position  of  IDPA.  AOPA 
states  that  qualifying  language  that 
made  special  provision  for  hearing  and 
speech  impaired  individuals  has  been 
inappropriately  deleted  from 
§S  61.103(b)  and  61.213(a)(2).  AOPA 
further  comments  that  §§  61.83(c), 
61.9e(b),  and  61.123(b)  also  single  out 


qualified  pilots  with  speech  and  hearing 
impairments,  and  are  likely  to  be  in 
violation  of  the  Americans  with 
Disabilities  Act  of  1990. 

HAI  also  expresses  a  concern  that 
someone  who  is  speech  or  hearing 
impaired  would  not  meet  the 
requirements  to  read,  write,  speak,  and 
understand  the  English  language.  The 
commenter  also  objects  to  proposed 
§  61.83,  because  many  foreign  students 
who  train  in  the  U.S.  do  not  become 
more  fluent  until  later  in  their  training, 
and  would  therefore  be  eliminated  bom 
eligibility  imder  the  proposed  change. 
HAI  recommends  retaining  the  language 
of  the  existing  rule. 

Individual  commenters  also  express 
concern  about  the  proposal's  effect  on 
speech  and  hearing  impaired 
individuals.  Other  commenters  who  did 
not  address  the  implications  for  speech 
and  hearing  impaired  individuals 
support  the  proposal,  stating  that  it 
would  improve  communications  and 
safety.  One  commenter  feels  that  the 
FAA  should  not  eliminate  the  rule 
language  requiring  ATP  applicants  to 
speak  English  without  accent  or 
impediment  and  disagrees  with  the 
FAA's  statement  that  the  rule  language 
is  superfluous  in  light  of  the  proposed 
changes  to  the  rule. 

FAA  Response:  The  FAA  agrees  that 
there  was  an  unintended  effect  in  the 
proposed  rule  change  that  would 
prevent  deaf  pilots,  and  pilots  with 
other  medical  conditions  that  have  a 
command  of  the  English  language,  from 
meeting  the  eligibility  requirements  for 
a  pilot  certificate.  The  FAA  has 
determined,  however,  for  safety 
concerns,  that  operations  in  the  NAS  do 
require  a  basic  command  of  the  English 
language.  Therefore,  as  proposed,  the 
FAA  is  removing  the  exceptions  that 
permit  pilots  to  be  certificated  without 
a  basic  command  of  the  English 
language.  The  FAA  has  added  a 
provision  to  the  eligibility  requirements 
for  pilot  certification  to  permit 
individuals  who  have  a  command  of  the 
English  language,  but  who  may  not  be 
able  to  meet  the  proposed  requirements 
due  to  a  medical  condition,  to  have 
limitations  placed  on  their  pilot 
certificates  that  would  continue  to 
permit  them  to  exercise  the  privileges  of 
their  certificate. 

H.  Areas  of  Operation 

Summary  of  the  proposal/issue:  In 
Notice  No.  95-11,  the  FAA  proposed 
general  areas  of  operation  to  be 
addressed  in  training  and  on  practical 
tests,  for  all  pilot  and  instructor 
certification.  This  was  a  departure  bom 
specifying  the  required  maneuvers  and 
procedures  in  the  FAR.  The  specific 


tasks  to  be  performed  would  be 
contained  in  the  practical  test  standards 
(PTS),  based  on  the  areas  of  operation 
listed  in  the  regulations. 

Comments:  Approximately  65 
comments  address  the  propo.sal  to  use 
generalized  areas  of  operation  in  the 
regulations,  and  a  large  majority 
opposed  the  proposal.  Commenters 
object  that  the  FAA  could  revise 
requirements  for  certificates  and  ratings 
without  issuing  an  NPRM  and  soUciting 
public  comments.  One  commenter  states 
that  this  change  would  not  be  in 
compliance  with  the  Administrative 
Procedures  Act.  One  commenter 
questions  the  proposed  terminology  and 
states  that  while  the  proposal  refers  to 
performing  areas  of  operation,  pilots 
actually  perform  tasks  within  areas  of 
operation,  which  the  commenter  states 
should  clearly  be  referred  to  in  the 
regulation  as  those  specified  in  part  61. 

SSA  supports  the  FAA's  decision  for 
the  FAR  to  refer  to  those  areas  of 
operation  and  tasks  that  coincide  with 
the  PTS.  SSA  believes  that  this  change 
will  eliminate  the  confusion  between 
the  PTS  and  the  FAR.  However,  SSA 
expresses  a  concern  that  this  proposed 
change  will  only  result  in  the 
promulgation  of  more  tasks  for  each  area 
of  operation.  According  to  SSA.  the  cost 
of  learning  to  fly  has  significantly 
increased  because  the  amount  of 
required  training  has  changed  over  the 
years,  and  the  commenter  does  not 
believe  that  these  increased 
requirements  have  resulted  in  a 
significant  decrease  in  accidents. 

FAA  Response:  The  FAA  is  adopting 
this  proposal  in  order  to  be  more 
responsive  to  advances  in  training  and 
technology,  and  to  accident  and 
incident  trends.  While  the  FAA 
recognizes  the  commenters'  concerns, 
the  FAA  finds  that  they  are  unfounded. 
Changing  the  hour  requirements  for 
certification  in  the  future  would  need  to 
be  conducted  using  a  formal  rulemaking 
process  with  its  associated  notice  and 
comment  procedures.  When  revising  the 
PTS,  the  FAA's  Flight  Standard  Service 
actively  seeks  comments  from  the 
public,  and  continuously  accepts 
comments  requesting  changes  for  future 
PTS  revisions. 

V.  Section  By  Section  Analysis 

Part  1 — Definitions  and  Abbreviations 
Section  1.1    General  definitions. 

The  FAA  proposed  revising  the 
definitions  of  balloon,  flight  time,  and 
pilot  in  command. 

Comments:  Individual  commenters 
agree  with  the  FAA's  concept  of 
distinguishing  between  the 
requirements  for  gas  balloons  and 


balloons  with  airborne  heaters,  but 
suggest  variations  on  use  of  the 
terminology.  One  commenter,  for 
example,  suggests  using  "gas  balloon" 
and  "hot  air  balloon;"  another,  however, 
suggests  "balloon"  and  "balloon  with 
airborne  heater." 

FAA  Response:  After  reviewing  the 
comments,  the  FAA  has  decided  to 
modify  the  language  defining  "balloon" 
to  state  "a  Ughter-than-air  aircraft  that  is 
not  engine  driven,  and  that  sustains 
flight  dirough  the  use  of  either  gas 
buoyancy  or  an  airborne  heater."  In 
addition,  the  FAA  has  modified  the 
definition  of  "pilot  in  command"  in 
proposed  paragraph  (b)(4).  withdrawing 
the  reference  to  "actual  flight 
conditions."  A  number  of  commenters 
oppose  the  use  of  this  language  in  the 
proposed  rule.  Their  comments  are 
addressed  in  the  discussion  of  §  61.1. 
The  definition  of  flight  time  was 
adopted  as  proposed  except  for  a 
modification  that  replaced  the  term 
"nonpowered  glider"  in  the  proposed 
definition  with  "gfider  without  self- 
launch  capability."  The  FAA  also 
determined  that  the  definition  of 
"powered-lift"  should  be  added  to  this 
section  because  the  new  powered-lift 
category  is  adopted  in  the  final  rule. 

The  proposal  is  adopted  with  the 
changes  discussed  and  with  other  minor 
editorial  and  formatting  changes. 

Discussion  of  Specific  Proposals 

The  FAA  proposes  to  change  the  title 
of  part  61  to  "Certification:  Pilots,  FUght 
Instructors,  and  Ground  Instructors," 
because  part  143  has  been  eliminated 
and  the  rules  governing  the  certification 
of  ground  instructors  have  been  moved 
to  part  61. 

Special  Federal  Aviation  Regulations 

SFAR  No.  58    Advanced  Qualification 
Pwgmm 

The  final  rule  retains  the  reference  to 
SFAR  No.  58. 

SFAR  No.  73    Robinson  R-22/R-44 
Training  and  Experience  Requirements 

The  final  rule  retains  the  provisions  of 
SFAR  No.  73. 

Subpart  A — General 

Section  61 .1    AppUcability  and 
definitions. 

Section  61.1(a) 

Section  61.1  is  revised  by  adding  the 
provision  in  paragraph  (a)(2)  for  pilot 
authorization,  as  well  as  deleting  the 
reference  to  §  61.71  and  inserting  a 
reference  to  "courses  approved  by  the 
Administrator  under  other  parts  of  this 
chapter"  to  incorporate  training 
programs  under  SFAR  No.  58,  proposed 


training  centers,  and  part  141  pilot 
schools. 

Section  61.1(b) 

In  Notice  No.  95-11,  the  FAA 
proposed  to  create  a  new  section,  61.1a, 
to  clarify  15  terms  used  throughout  part 
61  as  follows:  aeronautical  experience; 
airman  certificate;  authorized  ground 
instructor,  authorized  flight  instructor, 
cross-country  time;  examiner;  flight 
training:  ground  training;  instrument 
approach;  instrument  training; 
knowledge  test;  pilot  time;  practical  test; 
supervised  pilot-in-command  time;  and 
training  time.  For  ease  of  reference, 
proposed  §  61.1a  and  the  definition  of 
terms  contained  in  current  §  61.2  as 
adopted  in  Amendment  No.  61-100, 
"Aircraft  Flight  Simulator  Use  in  Pilot 
Training,  Testing,  and  Checking  at 
Training  Centers,"  have  been 
incorporated  into  §61.1. 

Comments:  Approximately  200 
comments  were  received  in  response  to 
the  clarification  of  terms.  SSA 
comments  that  part  1  is  the  appropriate 
place  to  define  terms,  instead  of  §  61.1a. 
One  commenter.  who  was  in  general 
agreement  with  the  proposed 
clarification  of  terms  section ,  requests 
that  the  FAA  define  "training"  for 
purposes  of  logbook  entries.  Another 
requests  that  "compensation  or  hire"  be 
defined  in  §  61.1(a).  Another  commenter 
requests  that  the  FAA  define  the  term 
"route"  as  used  in  proposed 
§  61.129(a)(4)(ii).  Other  comments 
specifically  address  the  proposed  terms 
and  definitions. 

AOPA  opposes  the  exclusion  of 
student  pilot  certificates  from  the 
definition  of  airman  certificates  because 
these  certificates  are  subject  to  most  of 
the  part  61  provisions  for  airman 
certification. 

SSA  supports  the  adoption  of  the  term 
"supervised  pilot  in  command"  because 
it  will  help  eliminate  the  confusion 
siuTounding  "solo  flight"  and  reinforces 
the  principle  that  the  CFI  supervises  all 
solo  flights  by  students.  GAMA  supports 
allowing  student  pilots  to  log  pilot-in- 
command  time  under  certain 
conditions,  but  it  finds  the  definition  of 
"supervised  pilot  in  command"  vague 
and  open  to  varying  interpretations. 

AOPA  urges  the  FAA  to  withdraw  the 
entire  concept  of  "supervised  pilot  in 
command"  and  retain  the  current 
definitions  of  dual  and  solo  instruction 
time.  Although  the  commenter  supports 
clarifying  the  policy  with  respect  to 
permitting  student  pilots  to  log  solo 
time  as  pilot-in-command  time  toward 
future  certificates  and  ratings.  AOPA 
believes  that  there  are  numerous 
conflicts  between  the  application  of  this 
new  term  and  many  sections  in  part  61. 
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According  to  the  commenter,  the  term 
creates  confusion  as  to  what  truly  is 
"solo"  time.  AOPA  also  states  that  the 
proposed  definition  raises  liability 
concerns  for  instructors  because  of  the 
use  of  the  terra  "supervised"  for  flights 
when  an  instructor  does  not  truly 
supervise  a  student  or  pilot.  The 
conunenter  notes  there  is  no  provision 
in  proposed  §61.51  for  logging 
supervised  pilot-in-comraand  time. 

NAFI  opposes  the  wording  of  the 
definition  of  "supervised  pilot  in 
command."  NAFI  states  that,  except  for 
aircraft  type  certificated  for  more  than 
one  crewmember,  "a  flight  instructor 
should  not  be  on  board  an  aircraft  when 
a  student  is  conducting  a  supervised 
pilot-in-command  flight."  NATA  states 
that  it  supports  permitting  student 
pilots  to  log  pilot-in-command  time  but 
that  proposed  §61.51  provides 
adequately  for  this.  NATA  reconunends 
retaining  the  term  "solo"  to  eliminate 
any  confusion  associated  with  the  new 
term.  NATA  also  states  that  the 
proposed  term  does  not  clearly  indicate 
whether  an  instructor  is  (wrmitted  to  be 
on  board  an  aircraft.  NATA  also  states 
that  the  term  does  not  appear  to  be 
applicable  to  advanced  training. 

HAI  comments  that  the  proposed  term 
leads  to  confusion  in  other  areas  of  the 
regulations  and  recommends  retaining 
the  term  "solo."  The  commenter  asks 
whether  pilot-in-command  time  counts 
as  supervised  pilot-in-command  time. 

F/L4  Response:  In  response  to  the 
cited  comments,  the  FAA  acknowledges 
that  certain  definitions  would  not 
clarify  part  61.  Therefore,  the  FAA  has 
decided  to  not  include  the  definitions 
for  "airman  certificate,"  "authorized 
ground  instructor,"  "authorized  flight 
instructor."  and  "supervised  pilot  in 
conunand"  in  the  final  rule.  The  FAA 
agrees  that  the  definition  of  "airman 
certificate"  conflicts  with  the  U.S.  Code 
and  the  FAR.  and  should  be  deleted. 
The  FAA  has  removed  the  definitions 
for  "authorized  flight  instructor"  and 
"authorized  ground  instructor"  and 
replaced  them  with  a  single  definition 
for  "authorized  instructor"  as  explained 
in  the  analysis  of  §  61.1(b)(2)  below.  The 
concept  of  supervised  pilot  in  command 
was  created  only  to  permit  the  logging 
of  student  solo  time  as  pilot-in- 
command  time  under  §61.51.  The 
proposed  definition  created  difficulty  in 
determining  when  supervision  was 
occurring,  and  has  been  removed. 

Section  61.1(b)(1)    Aeronautical 
experience. 

The  FAA  proposed  a  definition  of 
aeronautical  experience  as  pilot  time 
obtained  in  an  aircraft,  flight  simulator, 
or  flight  training  device  for  meeting  the 


appropriate  training  and  flight  time  for 
an  airman  certificate,  rating,  flight 
review,  or  recency  of  flight  experience. 

Comments:  Although  pilot  time  in  a 
flight  simulator  or  fli^t  training  device 
is  addressed  in  certain  definitions  such 
as  "aeronautical  experience,"  one 
commenter  points  out  that  there  is  no 
specific  definition  to  provide  for 
training  conducted  in  a  simulator. 

FAA  Response:  The  intent  of  the 
section  is  to  ensure  more  consistent  use 
of  terms  throughout  part  61.  The  FAA 
finds  that  the  commenter's  statement  is 
outside  the  scope  of  Notice  No.  95-11, 
and  that  the  definition  of  "aeronautical 
experience"  clarifies  the  rule  and 
should  be  adopted  as  proposed. 

Section  61.1(b)(2)  Authorized  instructor. 

The  FAA  proposed  definitions  for 
"authorized  fli^t  instructor"  and 
"authorized  ground  instructor"  in 
§§  61.1a  (c)  and  (d). 

Comments:  ATA  expresses  concern 
regarding  the  use  of  the  term 
"authorized  flight  instructor"  in 
proposed  §  61.1a(d).  ATA  notes  the  use 
of  the  term  "authorized  instructor"  in 
§61.157(1)  and  states  that  the  term  was 
not  intended  by  the  FAA  to  mean  the 
holder  of  a  flight  instructor  certificate. 
Rather,  ATA  states  that  the  FAA  meant 
that  the  term  "authorized  instructor" 
could  also  include  an  instructor 
qualified  under  the  air  carrier 
regulations  of  part  121. 

AOPA  strongly  opposes  the  proposed 
change  fit)m  the  term  "certificated  flight 
instructor"  to  "authorized  flight 
instructor."  AOPA  notes  that  references 
are  made  to  CFIs  in  thousands  of 
publications,  videos,  books,  and 
government  manuals.  The  commenter 
also  is  concerned  that  the  proposed 
terminology  could  have  a  deleterious 
effect  on  the  liability  exposure  of  flight 
instructors.  In  addition,  AOPA 
comments  that  it  appears  that  the  FAA 
is  relinquishing  its  role  as  the  sole 
certificator  of  airmen,  and  that  FAA 
counsel  is  attempting  to  circumvent  the 
established  procedures  for  certificate 
enforcement  actions  since  there  are  no 
formal  legal  procedures  in  place  for  the 
removal  of  an  authorization.  The    « 
commenter  believes  that  this  could 
compromise  a  flight  instructor  in  any 
certificate  or  civil  action.  The 
commenter  contends  that  no 
justification  is  presented  for  this 
proposed  change. 

NAFI  also  opposes  this  proposed 
change  in  terminology.  Consistent  with 
AOPA's  comment,  NAFI  states  that  the 
term  "CFI"  would  have  to  be  replaced 
in  every  reference  at  considerable 
expense  to  government  and  industry. 


Six  other  individual  commenters 
oppose  the  proposed  definition  of 
"authorized  flight  instructor."  Some  of 
the  commenters  state  there  is  no  reason 
to  change  from  the  commonly  used  term 
"certified  (certificated)  flight  instructor" 
(CFI)  to  "authorized  flight  instructor," 
or  "AFI."  One  commenter  adds  that  the 
"marginal  clarification"  intended  by  the 
new  term  does  not  warrant  the 
confusion  likely  to  result  among 
students  as  well  as  the  need  to  revise 
books,  videos,  and  other  training 
materials. 

FAA  Response:  The  FAA  has  removed 
the  definitions  of  "authorized  flight 
instructor"  and  "authorized  ground 
instructor"  and  replaced  them  with  a 
new  term,  "authorized  instructor," 
which  encompasses  commercial  lighter- 
than-air  pilots  and  ATP  certificate 
holders  who  may  also  provide  training. 
Additionally,  the  FAA  has  modified  the 
definition  to  include  p>ersons  providing 
training  under  part  142.  With  respect  to 
the  commenters'  fear  that  the  term 
"certificated  flight  instructor"  will  no 
longer  be  valid  due  to  the  change,  the 
FAA  stresses  that  flight  and  ground 
instructors  are  still  certificated  under 
part  61,  and  therefore  will  remain 
certificated  instructors. 

Section  61.1(b)(3)    Cross-country  time. 

In  Notice  No.  95-11,  cross-country 
time  was  defined  for  three  separate 
cinnunstances:  (1)  For  persons  who  hold 
a  private,  commercial,  or  airline 
transport  certificate;  (2)  for  persons 
applying  for  a  private  or  commercial 
pilot  certificate  or  instrument  rating: 
and  (3)  for  military  pilots. 

Commenfs.NAFI  indicates  approval 
for  the  clarification  of  this  term.  HAI 
recommends  removing  the  requirement 
for  cross-country  flight  time  to  require 
landing  by  changing  proposed 
§61.1a(e)(l)(ii)  "landing  point"  to 
"destination."  HAI's  justification  for  the 
modification  is  that  many  CFIs,  CFIIs, 
and  aerial  photographers  may  fly  long 
distances  without  landing  at  any  point 
other  than  their  point  of  departure.  The 
commenter  states  that  its  proposed 
change  will  permit  these  pilots  to  log 
cross-countiy  time.  The  commenter  also 
points  out  that  the  proposed  50-nautical 
mile  requirement  for  all  cross-country 
flights  is  inconsistent  with  the  25- 
nautical  mile  cross-country  flight  . 
requirement  for  pilots  seeking 
certification  in  helicopters. 

AOPA  supports  clarifying  what 
constitutes  cross-country  flight  time 
based  upon  the  certificate  held  by  a 
pilot.  The  commenter.  however, 
opposes  the  cross-country  definition 
because  it  relies  upon  the  undefined 
term  "actual  flight."  AOPA  is  concerned 


that  the  definition  efliectively  excludes 
taxi,  run-up,  takeoff,  and  landing  roll  as 
loggable  fli^t  time.  According  to 
AOPA.  this  unloggable  time  could  be 
significant  if  full-stop  landings  are 
required  for  currency  training. 

While  one  individual  commenter 
expresses  agreement  with  the  proposed 
definition,  others  propose  changes  that 
would  make  the  definition  more 
appropriate  for  different  categories  of 
aircraft  and  types  of  operations. 
Commenters  state  that  the  definition  is 
not  appropriate  for  balloon  operations, 
which  do  not  necessarily  use  airports 
and  in  which  a  50-nautical  mile  flight 
may  be  unusually  far,  or  for  glider 
operations,  which  may  cover  long 
distances  but  begin  and  end  at  the  same 
site.  One  commenter  suggests  treating 
"mission  pilots."  such  as  those 
conducting  fish-spotting  and  fire  and 
pipeline  patrol  operations,  the  same  as 
military  pilots.  To  account  for  such 
cases,  one  commenter  suggests 
provisions  under  which  cross-country 
flight  would  include  any  flight  that 
departs  an  airport  and  its  traffic  pattern 
and  lands  at  another  location,  or,  for  a 
flight  that  does  begin  and  end  at  the 
same  location,  would  include  any  flight 
of  more  than  50  nautical  miles  in 
powered  aircraft,  or  25  nautical  miles  in 
nonpowered  aircraft.  That  commenter 
states  the  proposal  would  apply  to 
flights  in  which  dead  reckoning, 
pilotage,  electronic,  or  radio  navigation 
aids  were  used. 

FAA  Response:  In  response  to  the 
commenters'  concerns,  the  FAA  has 
modified  the  definition  of  "cross- 
country time"  to  remove  any  distinction 
between  flight  and  actual  flight.  The 
definition  was  also  modified  to  permit 
flights  of  25  nautical  miles  for  a  private 
rotorcraft  rating  to  be  considered  as 
cross-country  flights.  The  definition  was 
modified  to  include  references  to  futiue 
navigation  systems  rather  than 
restricting  cross-country  navigation  to 
present  methods  and  systems.  In 
response  to  comments  received,  the 
FAA  modified  the  definition  of  cross- 
coimtiy  time  to  permit  a  commercial 
pilot,  airline  transport  pilot,  or  military 
pilot  qualified  for  a  commercial  pilot 
rating  to  log  cross-country  time  without 
requiring  a  landing  at  a  point  50 
nautical  miles  from  the  original  point  of 
departure. 

Section  61.1(b)(4)    Examiner. 

In  Notice  No.  95-11,  the  term  referred 
to  persons  authorized  to  conduct 
practical  tests  or  knowledge  tests  under 
part  61.  However,  the  FAA  has  modified 
the  definition  in  the  final  rule  to  include 
persons  who  conduct  pilot  proficiency 
tests. 


Section  61.1(b)r5)    Flight  simulator. 

The  FAA  has  modified  and  combined 
the  current  definitions  of  "flight 
simulator,  airplane"  and  "flight 
simulator,  heUcopter,"  as  adopted  in 
Amendment  No.  61-100,  to  include  all 
categories  of  aircraft.  ' 

Section  61.1(b)(6)    Flight  training. 

In  Notice  Np.  95-11,  the  term  "flight 
training"  was  defined  as  training  other 
than  groimd  training  received  from  an 
authorized  flight  instructor  in  actual 
flight  in  an  aircraft. 

Comments:  For  the  same  reasons 
expressed  in  its  comment  on  the  use  of 
the  term  "actual  flight"  in  defining 
cross-country  time,  AOPA  opposes  the 
use  of  the  term  in  the  definition  of 
"flight  training."  SSA  does  not  object  to 
this  definition,  but  notes  that  it  narrows 
the  "perception  of  dual  time,"  which 
could  include  simulators. 

FAA  Response:  The  intent  of  the 
section  is  to  ensure  more  consistent  use 
of  terms  throughout  part  61.  The  FAA 
believes  the  definition  achieves  this  goal 
and  should  be  adopted  as  proposed  with 
a  modification  to  remove  any 
distinction  between  flight  and  actual 
flight  in  response  to  commenters' 
concerns. 

Section  61.1(b)(7)    Flight  training 
device. 

The  FAA  has  modified  the  current 
definition  of  "flight  training  device,"  as 
set  forth  in  Amendment  No.  61-100,  to 
include  all  categories  of  aircraft. 

Section  61.1(b)(8)    Ground  training. 

In  Notice  No.  95-1 1,  the  term  "ground 
training"  is  defined  as  training  other 
than  flight  training  received  from  either 
an  authorized  ground  instructor  or  an 
authorized  flight  instructor.  However, 
the  FAA  has  modified  the  definition  in 
the  final  rule  to  replace  the  phrase 
"authorized  ground  or  flight  instructor" 
with  the  term  "authorized  instructor." 
This  change  was  discussed  in  the 
analysis  of  §  61.1(b)(2).  Except  for  this 
change,  the  definition  is  adopted  as 
proposed.  No  substantive  comments 
were  received. 

Section  61.1(b)(9)    Instrument 
approach. 

Notice  No.  95-11  described  the 
instrument  approach  as  an  approach 
procedure,  defined  in  14  CFR  part  97, 
conducted  to  an  established  mininnim 
descent  altitude  (MDA)  or  decision 
height  (DH)  or,  if  necessary,  to  a  higher 
altitude  selected  by  the  air  traffic 
control  (ATC)  facility  with  jurisdiction 
over  that  airspace  for  safety  reasons. 

Comments:  AOPA  believes  that  there 
is  a  potential  conflict  between  the 


proposed  definition  of  "instrument 
approach"  in  §  61.la(i)  and  the 
instrument  proficiency  requirements  of 
§  61.57(c)(l)(i)  because  the  definition 
requires  that  the  approach  be  flown  to 
MDA  or  DH.  The  commenter  also  is 
concerned  that  under  the  proposed 
definition,  an  approach  not  flown  to 
MDA  or  DH  could  be  logged  only  if  ATC 
considered  it  unsafe.  AOPA  believes 
that  a  pilot  is  in  a  better  position  to 
determine  safety  issues.  AOPA  also 
points  out  that  the  majority  of  training 
flights  are  conducted  in  VFR  conditions 
with  the  aid  of  air  traffic  services. 
According  to  the  commenter,  the 
proposal  would  pose  an  economic  and 
safety  threat  by  forcing  pilots  to 
continue  an  approach  under  imsafe 
conditions  in  order  to  log  it  and  avoid 
the  cost  of  repeating  the  approach,  or  to 
terminate  the  approach  for  safefy 
reasons  before  it  could  be  logged. 

NAFI  also  opposes  the  wording  in  this 
provision,  because  a  typical  descent  in 
which  the  aircraft  breaks  out  of  the 
overcast  before  reaching  MDA  would 
not  be  loggable. 

Some  individual  conunenters  also 
state  that  this  definition  may  be  overly 
restrictive,  because  practice  approaches 
often  are  conducted  under  VFR  and 
without  involvement  of  ATC.  These 
commenters  state  that  the  pilot,  safefy 
pilot,  or  flight  instructor  may  determine 
the  need  to  terminate  the  approach  prior 
to  reaching  MDA  or  DH  for  safety 
reasons.  Another  commenter  states  that 
it  is  beneficial  for  beginning  instrument 
students  to  complete  some  approaches 
visually  so  they  better  understand  issues 
related  to  transitioning  bom 
instruments  to  visual  flight.  That 
commenter  also  indicates  that  in 
approaches  conducted  under  IFR,  pilots 
may  sight  the  airport  or  runway  prior  to 
reaching  MDA  or  DH  if  weather 
conditions  permit.  One  commenter 
suggests  revising  the  definition  to 
permit  the  pilot  to  terminate  the 
approach  prior  to  DH  or  MDA  for  safety 
reasons.  Another  commenter  proposes 
to  define  "instrument  approach"  as 
"  •  *  *  an  approach  procedure  defined 
in  part  97  and  conducted  in  accordance 
with  that  procedure  or  as  directed  by 
ATC  to  a  point  beyond  an  initial 
approach  fix  defined  for  that 
procedure."  The  commenter  explains 
that  this  definition  would  allow  for 
logging  instrument  approaches  that 
require  some  portion  of  the  published 
approach  procedure  to  be  followed  in 
order  for  the  pilot  to  establish  visual 
references  to  the  runway.  The 
commenter  suggests  that  for  specific 
purposes  such  as  training  or  currency 
requirements,  the  term  could  refer  to 
descent  to  the  MDA  or  DH,  or  to  the 
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missed  approach  point,  which  may 
occur  aftw  the  MDA  is  reached. 
FAA  Response:  To  address  the 
public's  concerns,  the  definition  of 
"instrument  approach"  was  modified  to 
remove  any  requirement  that  the 
approach  be  conducted  to  DH,  MDA.  or 
to  a  hi^er  altitude  selected  by  ATC  in 
order  to  be  considered  an  instrument 
approach. 

Section  61.1(b)(10)    Instrument 
training. 

Notice  No.  95-11  defines  instnmient 
training  as  that  time  in  which 
instrument  training  is  received  from  an 
authorized  flight  instructor  under  actual 
or  simulated  instrument  flight 
conditions. 

Comments:  One  commenter  expresses 
concern  regarding  the  lack  of  a 
sufficient  provision  for  training 
conducted  in  simulators,  and  suggests  a 
definition  for  "simulated  fUght"  and  for 
"instrument  training,"  which  would 
encompass  training  received  in  a  flight 
simulator  or  flight  training  de/ice. 
Another  commenter  states  that  the 
proposed  definition  does  not  refer  to 
authorized  ground  instructors. 

FAA  Response:  Training  received  in 
flight  simulators  is  outside  the  scope  of 
the  rule,  and  is  addressed  in  another 
rulem'aking  protect  (Notice  No.  92-10), 
as  explained  in  section  n.  The  term 
"authorized  instructor"  is  used  as 
explained  in  the  analysis  of  §61. 1(b)(2). 
and  the  definition  of  instnmient  training 
has  been  modified  to  reflect  this  change. 

Section  61.1(b)(ll)    Knowledge  test. 

The  term  "knowledge  test"  replaces 
"written  test,"  because  the  FAA  believes 
the  term  "knowledge  test"  is  a  more 
inclusive  term  that  incorporates  the  use 
of  computer  testing  on  the  aeronautical 
knowledge  areas  in  part  61.  No 
substantive  comments  were  received, 
and  the  definition  is  adopted  as 
proposed. 

Section  61. l(b)(12)    Pilot  time. 

The  FAA  inadvertently  failed  to 
discuss  this  proposed  definition  in  the 
NPRM  preamble.  However,  in  response 
to  requests  for  legal  interpretations  as  to 
what  constitutes  "pilot  time."  the  FAA 
included  the  definition  of  "pilot  time" 
in  the  proposed  rule. 

Comments:  A  commenter  expresses 
strong  opposition  to  the  inclusion  of 
training  given  in  an  approved  flight 
simulator  or  approved  flight  training 
device  in  the  proposed  definition  of 
"pilot  time." 

FAA  Response:  Since  the  early  1980's, 
the  FAA  has  recognized  the  importance 
of  flight  simulators  and  flight  training 
devices,  and  has  issued  over  30 


exemptions  to  provide  for  the  use  of 
simulators  and  flight  training  devices. 
Therefore,  the  final  rule  reflects 
established  FAA  policy. 

Section  61.1(b)(13)    Practical  test. 

The  proposed  definition  included 
both  oral  and  flight  testing  or  testing  in 
an  approved  fli^t  simulator  or  flight 
training  device  on  the  areas  of  operation 
for  an  airman  certificate,  rating,  or 
authorization.  The  definition  is  changed 
in  the  final  rule  to  remove  the  reference 
to  "actual  flight."  Except  for  this 
change,  the  definition  is  adopted  as 
propoeed.  No  substantive  comments 
were  received. 

Section  61.l(b)(14)    Set  of  aircraft. 

The  FAA  has  modified  the  current 
definition  originally  set  forth  in 
Amendment  No.  61-100  bom  "set  of 
airplanes  or  rotorcraft"  to  "set  of 
aircraft"  to  include  all  categories  of 
aircraft. 

Section  61.1(b)(15)    Training  time. 

Notice  No.  95-11  discussed  "training 
time"  as  training  received  in  actual 
flight  bom  an  authorized  flight 
instructor,  on  the  ground  bom  an 
authorized  ground  or  flight  instructor, 
or  in  a  flight  simulator  or  flight  training 
device  from  an  authorized  groimd  or 
flight  instructor. 

Comments:  AOPA  opposes  the  use  of 
the  term  "actual  flight"  in  the  definition 
of  "training  time"  because  it  effectively 
excludes  taxi,  run-up,  takeoff,  and 
landing  roll  as  loggable  flight  time. 
According  to  AOPA.  this  unloggable 
time  could  be  significant  if  full-stop 
landings  are  required  for  currency 
training. 

FAA  Response:  The  definition  of 
"training  time"  was  modified  in  the 
final  rule  to  remove  any  distinction 
between  flight  and  actual  flight.  Taxi 
9nd  run-up  time  performed  for  the 
purpose  of  flight  can  be  logged  as 
training  time. 

Section  61.2    Certification  of  foreign 
pilots,  flight  instructors,  and  ground 
instructors. 

In  Notice  No.  95-11,  the  FAA 
proposed  to  revise  §  61.2  to  include  a 
provision  for  ground  instructor 
certificates.  As  previously  noted. 
Amendment  No.  61-100  redesignated 
this  section  as  current  §61.3.  The  FAA 
also  proposed  to  permit  a  person  who  is 
not  a  citizen  of  the  United  States  or  a 
resident  alien  of  the  United  States  to:  (1) 
complete  a  knowledge  or  practical  test 
outside  the  United  States;  (2)  be  issued 
an  additional  category,  class, 
instrument,  or  ty(>e  rating,  as  applicable 
on  a  U.S.  pilot  certificate:  and  (3)  be 


issued  an  additional  renewal,  or 
reinstatement  of  a  category,  class,  or 
instrument  rating  for  a  U.S.  flight 
instructor  or  groimd  instructor 
certificate. 

Comments:  ALPA  expresses  concern 
over  proposed  §61.2,  which,  the 
commenter  states,  makes  it  easier  for  a 
person  who  is  neither  a  U.S.  citizen  nor 
a  resident  alien  to  obtain  a  U.S.  pilot 
certificate.  ALPA  urges  further 
amendment  of  this  regulation  as 
follows:  "A  certificate  issued  under  this 
subsection  may  not  permit  the  holder  to 
serve  as  a  required  crewmember  on  an 
aircraft  in  the  commercial  operations  of 
a  U.S.  carrier."  ALPA  cites  "the  need  to 
protect  quality  piloting  jobs  for  U.S. 
citizens  and  resident  aliens."  According 
to  ALPA,  futxu«  growth  in  U.S.  air 
carrier  operations  will  be  on 
international  routes,  and  there  are 
indications  that  U.S.  carriere  are 
considering  hiring  noncitizen, 
nonresident  aliens  as  flight  crew  for 
these  operations. 

AOPA  opposes  the  wording  of 
proposed  §  61.2  because  it  appears  that 
the  current  regulation  has  been  changed 
to  the  detriment  of  foreign  pilots  seeking 
U.S.  certification.  According  to  AOPA, 
the  proposed  language  places  a  diffierent 
emphasis  on  the  word  "need,"  implying 
that  the  discretion  to  determine  whether 
a  pilot  really  "needs"  a  certificate  is  left 
to  the  Administrator.  The  commenter 
recommends  retaining  the  original 
language.  It  is  AOPA's  position  that, 
instead  of  attempting  to  limit  the 
issuance  of  U.S.  pilot  certificates  to 
foreign  airmen,  the  FAA  should 
aggressively  pursue  reciprocal  rights  for 
U.S.  certificated  pilots  in  foreign 
countries  because  U.S.  certificates  are 
not  normally  recognized  as  the 
equivalent  of  certificates  issued  in  other 
countries. 

FAA  Response:  The  FAA  notes 
ALPA's  concerns  but  does  not  find  the 
commenter's  specific  proposal  to  be 
within  the  scope  of  this  rulemaking.  As 
explained  in  the  preamble  to  Notice  No. 
95-11,  the  existing  provisions  of  §61.2 
limit  U.S.  training  and  airplane 
manufacturing  companies  from 
expanding  their  business  into  the 
international  aviation  market.  The 
proposed  rule  was  written  to  address 
this  problem.  With  regard  to  AOPA's 
comment  concerning  the  language  of  the 
proposed  rule,  the  FAA  finds  that  the 
proposed  rule  does  not  differ 
substantively  in  this  regard  from  the 
existing  rule.  The  rule  is  adopted  as 
proposed. 
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Section  61.3    Requirement  for 
certificates,  ratings,  and  authorizations. 

As  previously  noted,  Amendment  No. 
61-100  redesignated  this  section  as 
current  §  61.5. 

Section  61.3(a)    Pilot  certificate. 

The  FAA  clarified  the  requirement  in 
§  61.3(a)  that  a  pilot  certificate  must  be 
in  the  person's  "personal  possession" 
whenever  the  person  exercises  the 
privileges  of  the  certificate. 

Comments:  ALPA  supports  the 
requirements  of  proposed  §  61.3(a)  on 
the  possession  of  certificates. 

HAI  comments  that  while  the  loss  of 
a  pilot  certificate  during  a  trip  may  be 
considered  remote,  it  has  occurred.  The 
commenter  contends  that  because  the 
loss  of  a  certificate  does  not  affect  the 
safety  of  an  operation,  a  pilot  should  not 
be  imduly  penalized.  HAI  recommends 
modifying  §  61.3(a)  to  provide  an 
exception  in  the  case  of  operations 
under  part  121  or  part  135  where  a 
procedure  has  been  approved  for 
interim  operations  after  the  accidental 
loss  of  a  pilot  certificate.  HAI  notes  that 
while  the  conditions  for  granting  an 
approval  for  such  a  procedure  for  part 
121  and  135  operatora  are  beyond  the 
scope  of  Notice  No.  95-11,  the  proposed 
exception  can  be  implemented 
immediately,  and  details  associated 
with  the  procedures  could  be  included 
in  an  AC  or  in  FAA  handbook  material, 
pending  the  determination  of  the  need 
to  change  part  121  or  part  135. 

EAA  and  NAFI  oppose  the  proposal 
and  contend  that  pilot  records  can  be 
obtained  at  any  time  through  the  use  of 
computers  and  electronic  media.  These 
commenters  do  not  believe  the  proposal 
will  enhance  safety  and,  instead,  might 
expose  pilots  to  inadvertent  violations 
and  enforcement  actions.  EAA  also 
states  that  under  the  proposal,  pilots 
who  lose  their  certificates  on  a  cross- 
country flight  would  be  unable  to  return 
home. 

It  is  AOPA's  position  that,  although 
pro{>osed  §  61.3  is  a  slight  improvement 
over  the  existing  regulation,  the  FAA 
should  withdraw  this  requirement 
entirely.  AOPA  recommends  that  the 
FAA  qualify  the  language  in  §  61.3 
concerning  "required  crewmember"  to 
state  that  the  instructor  may  not  act  as 
a  "crewmember  required  under  the 
aircraft's  type  certificate"  without  a 
valid  medical  certificate.  AOPA  befieves 
that  this  modification  would  permit  a 
flight  instructor  to  provide  instnmient 
instruction  and  act  as  a  safety  pilot 
imder  the  regulations  without  a  medical 
certificate. 

One  individual  commenter  agrees 
with  the  need  for  clarification,  but  states 


that  the  proposal  still  is  ambiguous.  He 
states  that  "physical  possession"  should 
be  defined  in  §  61.1a  or  replaced  with  "a 
valid  airman  certificate  in  the  aircraft 
and  readily  accessible  when  exercising 

FAA  Response:  The  FAA  is  persuaded 
by  the  public  comments  that  contend 
the  proposed  section  could  create 
difficulties  in  certain  situations.  As 
provided  for  in  §  61.29,  the  FAA  will 
permit  a  pilot  to  use  a  facsimile  received 
from  the  FAA  to  satisfy  the 
requirements  of  §  61.3(a).  In  response  to 
AOPA's  comment  regarding  instructors 
who  act  as  safety  pilots  not  being 
required  to  have  a  medical  certificate, 
the  FAA  notes  that  §  91.109  specifies 
that  a  safety  pilot  is  required  to  conduct 
simulated  instrument  flight,  which 
makes  the  safety  pilot  a  required 
crewmember.  ITierefore,  an  instructor  in 
such  situations  would  be  required  to 
hold  a  medical  certificate.  In  addition, 
AOPA  requests  that  safety  pilots 
operating  imder  §  91.109  be  excepted 
bom  holding  medical  certificates.  The 
FAA  has  decided  not  to  address  this 
request  here,  as  it  is  beyond  the  scope 
of  this  rulemaking. 

Section  61.3(b)    Required  pilot 
certificate  for  operating  a  foreign 
registered  aircraft. 

In  Notice  No.  95-11,  the  FAA 
proposed  formatting  and  editorial 
changes  to  this  paragraph.  The  rule 
change  addresses  the  pilot  certificate 
requirements  for  operating  aircraft  of 
foreign  registry  vdthin  the  United 
States,  and  is  adopted  as  proposed.  No 
substantive  comments  were  received. 

Section  61.3(c)    Medical  certificate. 

This  section  was  clarified  in  Notice 
No.  95-11,  and  set  forth  the 
requirements  for  persons  to  have  their 
medical  certificate  in  their  physical 
possession  or  readily  accessible  in  the 
aircraft.  It  also  specifically  identified 
when  it  is  permitted  for  persons  not  to 
have  their  medical  certificate  in  their 
physical  possession  or  readily 
accessible  in  the  aircraft. 

Comments:  HAI  suggests  modifying 
proposed  §  61.3(c)(l)(ii)  to  cover  the 
accidental  loss  of  a  medical  certificate. 
Similarly,  GAMA  suggests  adding  the 
language  "except  for  renewal  or 
replacement"  to  proposed 
§61.3(c)(l)(u). 

Approximately  30  commenters 
address  proposed  medical  certification 
requirements  bom  the  point  of  view  of 
glider  operations,  nearly  all  of  them  in 
favor  of  Notice  No.  95-11.  Most 
commenters  feel  the  proposal  confirms 
that  medical  certificate  requirements 
would  continue  not  to  apply  to  glider 


pilots,  a  policy  they  support  ASA.  SSA. 
AOPA,  and  EAA  support  retaining 
medical  self-evaluation  for  glider  pilots. 
ASA  states  its  oppK>sition  to  the 
imposition  of  any  standards  for  medical 
self-evaluation,  wdule  SSA  opposes  the 
listing  of  disqualifying  conditions. 

AOPA  states  that  by  not  including 
powered  gliders  in  proposed 
§  61.3(c)(2)(i),  the  FAA  will  be  revoking 
the  currently  held  privilege  of  operating 
powered  gliders  without  a  medical 
certificate.  AOPA  is  unaware  of  any 
documented  problem  with  medical 
incapacitation-related  accidents  for 
powered  gliders  that  could  justify 
implementation  of  a  new  medical 
certificate  requirement  for  this  group  of 
airmen.  NAFI  also  states  that  powered 
gliders  should  be  included  in  this 
regulation. 

FAA  Response:  The  FAA  has 
considered  the  public  comments  that 
indicate  the  proposed  section  could 
create  difficulties  for  certificate  holdera 
who  are  awaiting  the  replacement  of  lost 
or  destroyed  certificates.  Therefore,  the 
phrase  "or  other  documentation 
acceptable  to  the  Administrator"  has 
been  added  to  the  final  rule.  With  regard 
to  AOPA's  concern  over  medical 
certificate  requirements  for  pilots  flying 
powered  glidere,  as  explained  in  section 
IV  J.  the  FAA  is  not  adopting  the 
proposed  separation  of  the  glider 
category  into  powered  and  nonpowered 
classes. 

However,  for  reasons  discussed  in 
section  IV.A  of  this  preamble,  the  final 
rule  includes  medical  certificate 
requirements  for  recreational  pilots,  and 
student  pilots  seeking  recreational  pilot 
certificates. 

Section  61.3(d)    Flight  instructor 
certificate. 

In  Notice  No.  95-11.  the  FAA 
clarified  the  requirement  that  a  flight 
instructor  certificate  must  be  in  the 
person's  "personal  possession" 
whenever  the  person  exercises  the 
privileges  of  the  certificate.  This  section 
also  provided  that  a  flight  instructor 
certificate  is  not  necessary  if:  (1)  The 
training  is  given  in  accordance  with  a 
part  121  or  p>art  135  air  carrier  approved 
training  program;  (2)  the  training  is 
given  by  the  holder  of  an  ATP  certificate 
under  §61.169  of  this  part;  and  (3)  the 
person  receiving  the  training  and  the 
person  giving  the  training  are  employees 
of  that  air  carrier.  This  proposal  also 
provided  that  a  flight  instructor 
certificate  is  not  necessary  if  the  training 
is  conducted  in  accordance  with  the 
provisions  of  §61.41. 

Comments:  GAMA  and  AOPA  are 
concerned  that  the  proposal  would 
present  problems  for  flight  instructors 
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participating  in  renewal  programs  that 
require  instructors  to  turn  in  their  CFI 
certificate  when  they  mail  in  their 
course  documentation.  AOPA  believes 
the  proposed  rule  could  ground  these 
instructors  while  they  await  their 
certificates. 

ATA  states  that  the  language  in  the 
NPRM  preamble  regarding  proposed 
§61.3  implies  that  a  flight  instructor 
certificate  is  not  necessary  if  the  training 
is  in  accordance  with  a  part  121  air 
carrier  approved  training  program,  and 
the  persons  receiving  and  giving  the 
training  are  employees  of  the  air  carrier. 
ATA  notes  that  many  part  121  air 
carriers  provide  training  to  other  part 
121  air  carriers.  The  commenter 
recommends  modifying  the  regulation 
to  exclude  the  langiioge  "person 
receiving  the  training"  and  include  a 
statement  that  would  allow  a  part  121 
air  carrier  with  an  approved  training 
program  to  train  another  part  121  air 
carrier's  pilots. 

FAA  Response:  Based  on  public 
comments  that  argue  the  proposed 
section  could  create  difficulties  in 
situations  where  flight  instructor 
certificates  are  mailed  in  upon 
completion  of  a  renewal  course,  the 
FAA  has  decided  to  add  the  phrase  "or 
other  documentation  acceptable  to  the 
Administrator."  which  would  permit  a 
flight  instructor  to  use  a  copy  of  a 
graduation  certificate  from  a  CFI 
refresher  course  and  a  copy  of  the 
completed  application  for  renewal  to 
meet  this  requirement.  The  FAA  also 
agrees  with  ATA's  comment,  because 
the  practice  that  ATA  refers  to  is 
currently  permitted,  and  the  FAA  did 
not  intend  to  revoke  it.  Therefore,  the 
FAA  has  changed  the  final  rule  to 
permit  an  air  carrier  conducting 
operations  imder  part  121  or  135  with 
an  approved  training  program  to  train 
another  air  carrier's  pilots.  Additionally, 
the  FAA  has  added  provisions  stating 
that  a  flight  instructor  certificate  is  not 
necessary  for  certain  training  given  by 
the  holder  of  a  commercial  pilot 
certificate  with  a  lighter-than-air  rating, 
a  person  qualified  in  accordance  with 
subpart  C  of  part  142,  a  person  as 
provided  in  §61.41  of  this  part,  and  the 
holder  of  a  ground  instructor  certificate. 

Section  61.3(e)    Instrument  rating. 

This  section  replaced  the  references  to 
the  instrument  rating  needed  for  each 
class  of  aircraft  category  with  the  phrase 
"appropriate  aircraft  category,  class, 
type,  and  instrument  rating."  Under  the 
proposed  rule  change  that  established 
an  instrument  rating  for  airships,  the 
existing  requirement  for  a  pilot  to  hold 
a  commercial  certificate  with  a  lighter- 
than-air  category  and  airship  class  rating 


to  operate  an  airship  under  IFR  or  IMC 
was  deleted.  The  proposal  also  required 
pilots  of  gliders  to  hold  an  instrument 
rating  for  a  single-engine  airplane.  The 
FAA  has  decided  to  eliminate  the 
proposed  airship  instrument  rating 
proposed  in  §61.3(k)(4).  Instead,  the 
FAA  is  retaining  the  current 
requirements  for  pilots  to  possess  a 
Ughter-than-air  commercial  pilot 
certificate  with  an  airship  rating  to  be 
permitted  to  fly  airships  under  IFR, 
because  the  FAA  concluded  that 
operational  requirements  and  accident/ 
incident  data  did  not  establish  a 
sufficient  safety  fustification  for 
increased  regulatory  or  economic 
burdens  resulting  from  the  proposed 
change  to  the  rule.  This  section  is 
changed  to  reflect  the  elimination  of  the 
proposed  separation  of  single-  and 
multiengine  instrument  ratings,  as  well 
as  the  elimination  of  the  powered  glider 
class  rating,  as  explained  in  section  TV  J) 
and  section  IV  J",  respectively. 


Section  61.3(f) 
authorization. 


Category  II  pilot 


The  proposed  rule  contained  only 
editorial  and  format  changes,  and  is 
adopted  as  proposed. 

Section  61.3(g)    Category  m  pilot 
authorization. 

The  provisions  set  forth  in  current 
§61.5(i)  as  adopted  in  Amendment  No. 
61-100  have  been  retained  with  only 
minor  editorial  and  format  changes. 

Section  61.3(h)    Category  A  aircraft 
pilot  authorization. 

The  pro|X)sed  rule  contained  only 
editorial  and  format  changes,  and  is 
adopted  as  proposed. 

Section  61.3(i)    Ground  instructor 
certificate. 

The  FAA  proposed  to  include  the 
certification  of  ground  instructor 
certificates  and  ratings  in  part  61,  and 
replaced  the  phrase  "personal 
possession"  with  "physical  possession, 
or  immediately  accessible  when 
exercising  the  privileges"  of  the  ground 
instructor  certificate.  Except  for  a  minor 
modification  to  clarify  that  a  ground 
instructor  can  only  provide 
endorsements  for  a  knowledge  test,  the 
final  rule  is  adopted  as  proposed. 

Section  61.3(j)    Age  limitation. 

Notice  No.  95-11  proposed  to  align 
the  age  60  rule  for  pilots  with  the 
requirements  of  part  121  for  all  U.S.  and 
foreign  pilots  who  are  employed  by 
foreign  carriers  that  operate  U.S.- 
registered  dvil  aircraft.  Section 
121.383(c)  provides  that  no  certificate 
holder  may  use  the  services  of,  and  no 


person  may  serve  as,  a  pilot  imder  part 
121  if  that  person  has  reached  his  or  her 
60th  birthday.  That  section,  however, 
applies  only  to  pilots  serving  with  U.S. 
air  carriere  certificated  under  part  121. 
There  are  some  U.S.-registered  aircraft 
operated  by  non-U.S.  air  carriers.  Under 
Annex  1  to  the  Convention  on 
International  Qvil  Aviation,  the  pilots 
of  these  aircraft  must  hold  U.S.  pilot 
certificates  or  a  U.S.  validation  of  their 
foreign  pilot  license.  The  special 
purpose  pilot  authorization  under 
§61.77  provides  for  validation  of  a 
foreign  license  and  applies  an  age  60 
limitation  similar  to  that  in  part  121. 
However,  there  has  not  been  an  age  60 
rule  applied  to  the  holders  of  regular 
U.S.  pilot  certificates  while  operating 
U.S.-registered  aircraft  for  non-U.S.  air 
carriers.  This  rule  provides  such  a 
limitation. 

In  operations  specifications  issued 
under  part  129,  the  FAA  does  require 
that  foreign  air  carriers  under  part  129 
apply  to  their  pilots  in  command  the  age 
60  limitation  in  Annex  1.  This  applies 
only  to  operations  in  the  United  States, 
however,  and  does  not  apply  to  seconds 
in  command.  It  also  applies  to  all 
airplanes  operated  by  the  foreign  air 
carrier,  not  just  U.S.-registered 
airplanes.  Section  61.3(j)  applies  to  all 
pilots,  applies  to  certain  operations  both 
inside  and  outside  the  United  States, 
and  applies  only  to  the  operation  of 
U.S.-registered  airplanes. 

Section  61. 3())  proposed  to  apply  the 
age  60  rule  to  specific  operations, 
including  any  scheduled  international 
air  services,  nonscheduled'  international 
air  transportation,  or  common  carriage 
operations  for  compensation  or  hire  in 
civil  airplanes  having  a  (1)  passenger 
seating  configiuation  of  more  than  30 
seats,  excluding  any  required 
crewmember  seat,  or  (2)  payload 
capwcity  of  more  than  7,500  pounds. 
This  was  arrived  at  by  merging  the 
operations  covered  at  that  time  by  the 
part  121  age  60  rule,  and  those 
operations  covered  by  the  Annex  1  age 
60  standard.  Part  121  included 
scheduled  and  nonscheduled  operations 
of  civil  airplanes  having  a  passenger 
seating  configuration  of  more  than  30 
seats,  excluding  any  required 
crewmember  seat,  and  all-cargo 
operations  with  airplanes  having  a 
payload  capacity  of  more  than  7,500 
pounds.  The  Annex  1  standard  covera 
aircraft  engaged  in  scheduled 
international  air  services  and 
nonscheduled  international  air 
transportation  operations  for 
remuneration  or  hire. 

However,  since  Notice  No.  95-11,  the 
applicability  of  part  121  has  been 
amended  to  include  certain  commuter 
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airplanes  (60  FR  65832;  December  20, 
1995.)  In  order  to  align  §  61.3(j)  with 
part  121,  as  was  proposed,  this  final  rule 
applies  to  the  following: 

(i)  Scheduled  international  air 
services  carrying  passengers  in  turbojet- 
powered  airplanes; 

(ii)  Scheduled  international  air 
services  carrying  passengers  in  airplanes 
having  a  passenger-seat  configuration  of 
more  than  9  passenger  seats,  excluding 
each  crewmember  seat; 

(iii)  Nonscheduled  international  air 
transportation  for  compensation  or  hire 
in  airplanes  having  a  passenger-seat 
configuration  of  more  than  30  passenger 
seats,  excluding  each  crewmember  seat; 
or 

(iv)  Scheduled  international  air 
services,  or  nonscheduled  international 
air  transportation  for  compensation  or 
hire,  in  airplanes  having  a  payload 
capacity  of  more  than  7,500  pounds. 

'International  air  service"  is  defined 
as  in  Article  96  of  the  Convention  of 
International  Qvil  Aviation  (Chicago 
Convention)  as  scheduled  air  service 
f>erformed  in  airplanes  for  the  public 
transport  of  passengers,  mail,  or  cargo  in 
which  the  service  passes  through  the  air 
space  over  the  territory  of  more  than  one 
country.  "International  air 
transportation"  is  defined  as  air 
transportation  performed  in  airplanes 
for  the  public  transport  of  passengers, 
mail,  or  cargo  in  which  the  service 
passes  through  the  air  space  over  the 
territory  of  more  than  one  country. 

In  the  part  121  amendment,  the  FAA 
delayed  the  compliance  date  for  pilots 
on  operations  that  were  not  subject  to  an 
age  limitation  in  the  past  but  now  are 
subject  to  the  age  60  rule  (see  60  FR 
65843,  as  amended.  61  FR  2608;  January 
26, 1996).  Because  §61. 3(j)  is  a  new  age 
limitation,  and  does  not  just  add 
additional  operations  to  an  existing  age 
limit,  the  FAA  is  applying  the  same 
delayed  implementation  dates  to  all 
0{>erations.  However,  until  December 
20, 1999,  a  person  may  serve  as  a  pilot 
in  operations  covered  by  this  paragraph 
after  that  person  has  reached  his  or  her 
60th  birthday,  if,  on  March  20, 1997, 
that  person  was  employed  as  a  pilot  in 
operations  covered  by  this  paragraph. 

While  Notice  No.  95-11  proposed  to 
align  the  age  60  limitation  in  §  61.3(j) 
with  that  in  part  .121,  at  that  time  the 
changes  to  part  121  had  not  been  made 
final,  and  Notice  No.  95-11  did  not 
specifically  include  the  new  part  121 
airplanes.  Accordingly,  the  FAA  invites 
comments  on  the  inclusion  of  additional 
airolane  operations  under  §  61.3(j). 

Comments:  Five  comments  were 
received.  One  commenter  supports 
clarifying  the  age  60  rule.  Another 
commenter  objects  that  the  age  60  rule 


is  an  operational  rule  and  should  not 
appear  in  part  61  because  it  does  not 
constitute  a  general  aviation  rule.  Two 
commenters  state  that  they  believe  the 
safety  benefits  of  an  age  60  limitation  is 
not  established,  and  three  commenters 
note  that  the  age  60  rule  has  been 
challenged  in  court. 

FAA  Response:  The  FAA  has  treated 
the  age  60  rule  in  the  past  as  both  an 
operational  rule  (§  121.383(c))  and  a 
certification  rule  (§61.77).  Annex  1 
places  the  limitation  in  its  certification 
standards.  Part  61  contains  not  only 
general  aviation  rules,  but  also  rules  that 
apply  to  airline  transport  pilots  and 
commercial  pilots.  The  FAA  has 
decided  to  include  the  age  limitation  in 
§61.3(j)  as  a  convenient  location  where 
affected  persons  may  easily  find  it. 

Recently  the  FAA  reconsidered  the 
age  60  rule  and  decided  not  to  propose 
to  change  it  (60  FR  65977;  December  20, 
1995).  There  is  no  reason  to  reexamine 
that  decision  at  this  time.  While  a 
petition  for  review  of  that  decision  has 
been  filed  in  the  United  States  Court  of 
Appeals,  there  is  no  need  to  further 
delay  implementation  of  age  limitations. 

Section  61.3(k)    Special  purpose  pilot 
authorization. 

The  proposed  rule  required  pilots 
who  hold  a  special  purpose  pilot 
authorization  issued  in  accordance  with 
§61.77  to  have  that  authorization  in 
their  possession  in  the  aircraft  when 
exercising  the  privileges  of  that 
authorization.  The  rule  is  adopted  as 
proposed.  No  substantive  comments 
were  received. 


Section  61.3(1) 
certificate. 


Inspection  of 


This  section,  as  proposed,  permitted 
certain  exceptions  during  the  proposed 
2-year  transition  period  for  the 
implementation  of  flight  instructor 
certificates  in  the  Ughter-than-air 
category.  Because  those  ratings  have  not 
been  adopted  in  the  final  rule,  proposed 
paragraph  (k)  has  been  withdrawn. 
Proposed  paragraph  (1)  is  adopted  as 
proposed.  No  substantive  comments 
were  received. 

Section  61.4    Approval  of  simulators 
and  flight  training  devices. 

Although  this  section  was  not 
proposed  in  Notice  No.  95-11,  it  was  set 
forth  in  Amendment  No.  61-100.  It  is 
modified  to  refer  to  the  approval  of 
flight  simulators  and  flight  training 
devices.  The  oirrent  section  has  been 
revised  to  provide  that  any  device  used 
for  flight  training,  testing,  or  checking 
that  has  been  found  to  be  acceptable  to 
or  approved  by  the  Administrator  prior 
to  August  1, 1996,  is  considered  to  be 


a  flight  training  device,  provided  it  can 
be  shown  to  fimction  as  originally 
designed  and  is  used  for  the  same 
purpose  for  which  it  was  originally 
accepted  or  approved.  The  FAA  notes 
that  only  devices  that  were  accepted  in 
accordance  with  AC  No.  61-66, 
"Annual  Pilot  in  Command  Proficiency 
Checks,"  may  be  used  to  satisfy  the 
requirements  of  §  61.56.  All  other 
devices  may  be  used  only  to  the  extent 
to  which  they  had  received  acceptance 
or  approval  prior  to  August  1, 1996. 
This  final  rule  also  includes  a  provision 
stating  that  the  Administrator  may 
approve  devices  other  than  flight 
simulators  or  flight  training  devices  for 
specific  purposes. 

Section  61.5    Certificates  and  ratings 
issued  under  this  part. 

The  FAA  proposed  significant 
changes  to  this  section.  The  FAA  has 
decided  to  withdraw  the  convereion 
provisions  proposed  in  paragraphs  (e) 
through  (h)  from  the  final  rule  because 
the  ratings  proposed  in  those  paragraphs 
were  not  adopted. 

Section  61.5(a) 

In  Notice  No.  95-1 1 ,  the  FAA 
proposed  to  include  the  ground 
instructor  certificate  in  part  61 .  The 
specific  provisions  regulating  the 
ground  instructor  certificates  are 
discussed  in  the  section-by-section 
analysis  of  §§  61.211-61.217. 

Section  61.5(b) 

Section  61.5(b)  proposed  to  establish 
a  powered-lift  category  rating;  an 
instrument  rating  for  powered-lifts, 
nonpowered,  and  powered  class  ratings 
under  the  gUder  category;  separate 
instrument  ratings  for  single-engine  and 
multiengine  airplanes;  and  an 
instrument  rating  for  airships.  As 
discussed  in  section  IV  J3  and  section 
IV  J",  the  proposals  for  a  powered-lift 
category  rating  and  an  instrument  rating 
for  powered-lift  are  adopted.  As 
previously  discussed  in  section  IVJ".  the 
FAA  has  decided  to  withdraw  the 
proposals  for  separate  ratings  under  the 
gUder  category,  separate  instrument 
ratings  for  single-engine  and 
multiengine  airplanes,  and  an 
instrument  rating  for  airships. 

In  Notice  No.  95-11.  the  FAA 
proposed  to  delete  from  this  paragraph 
the  word  "small"  in  the  reference  to 
turbojet  airplanes  in  the  paragraph  that 
applies  to  aircraft  type  ratings.  The  FAA 
also  proposed  to  eliminate  the  reference 
to  AC  No.  61-1,  "Aircraft  Type 
Ratings."  The  reference  is  olKoIete 
because  the  AC  has  been  revised.  The 
list  of  type  ratings  is  incorporated  into 
AC  No.  61-690.  "Pilot  Certificates: 
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Aircraft  Type  Ratings."  which  also 
consists  of  tjrpe-rating  curricula.  The 
FAA  is  adopting  the  proposed  changes 
in  the  final  rule. 

The  FAA  proposed  to  delete  from  this 
paragraph  the  specific  reference  to  type 
ratings  in  small  helicopters  for  pilots 
with  ATP  certificates.  The  FAA  is 
adopting  this  change  in  the  final  rule. 

Section  61.5(c) 

In  Notice  No.  95-11,  the  FAA 
proposed  to  establish  the  following 
ratings  for  flight  instructor  certificates:  a 
powered-lift  category  rating,  lighter- 
than-air  category  and  class  ratings, 
powered  and  nonpowered  glider  class 
ratings,  and  instrument  ratings  for 
airship,  single-engine  and  multiengine 
airplanes,  and  powered-lift.  For  the 
reasons  discussed  in  section  IV.C  and 
section  IV ,F.  the  lighter-than-air 
category  and  class  ratings,  and  glider 
class  ratings  for  the  flight  instructor 
certificate  are  withdrawn.  For  the 
reasons  delineated  in  section  IVJ).  the 
separate  instrument  instructor  ratings 
for  airships  and  single-engine  and 
multiengine  airplanes  also  are 
withdrawn.  The  powered-lift  category 
rating  and  instrument  rating  are  adopted 
as  proposed.  The  powered-lift  category 
proposal  is  discussed  in  section  IVJ^. 

Section  61.5(d) 

Notice  No.  95-11  revised  ground 
instructor  certificates  to  distinguish 
ratings  on  the  basis  of  aircraft  category 
(airplane,  rotorcraft,  glider,  lighter-than- 
air.  ghder.  and  powered-lift). 

Comments:  AOFA  opposes  the  change 
from  the  current  ground  instructor 
certificates  (basic,  advanced,  and 
instrument)  to  the  proposed  ratings. 

FAA  Response:  After  further  review, 
the  FAA  has  decided  to  retain  the 
current  ground  instructor  ratings.  The 
FAA  found  that  operational 
requirements  and  accident/incident  data 
do  not  establish  sufficient  safety 
justification  for  the  increased  regulatory 
and  economic  burden. 

Section  61.7    Obsolete  certificates  and 
ratings. 

In  Notice  No.  95-11,  the  FAA 
proposed  to  revise  §  61.7  by  adding  a 
new  paragraph  (c)  that  would  list  five 
certificates  and  ratings  that  were 
proposed  to  be  eliminated.  However,  the 
FAA  has  decided  not  to  adopt  separate 
classes  of  airplane  instrument  ratings, 
separate  the  glider  category  into  a 
powered  or  nonpowered  class  rating,  or 
establish  new  ground  instructor  ratings, 
because  there  is  insufficient  safety 
justification  for  the  increased  regulatory 
and  economic  burden.  No  substantive 
comments  were  received  regarding  this 


section,  and  except  for  the  above 
changes,  the  final  rule  is  adopted  as 
proposed. 

Section  61.9    [Reserved.] 

In  Notice  No.  95-11.  the  FAA 
proposed  that  this  section  be  titled 
"Written  syllabus  for  conducting 
training."  The  FAA  also  proposed  to 
require  that  training  under  part  61  for 
any  airman  certificate  be  conducted 
according  to  a  written  syllabus.  Under 
the  proposal,  instructors  were 
responsible  for  ensuring  that  the 
syllabus  contained  all  knowledge  areas 
and  areas  of  operation  appropriate  to  the 
certificate  and  rating  sought,  and  that 
the  student  completed  all  applicable 
lessons  prior  to  receiving  any 
endorsements.  A  copy  of  the  syllabus 
was  required  to  be  furnished  to  the 
student,  and  an  itemized  written  record 
of  training  also  was  required  to  be 
provided  whenever  a  student  completed 
the  curriculum  or  terminated  training. 

Comments:  NAFI  recognizes  the 
benefits  of  a  written  syllabus,  but 
opposes  the  proposal  because  of  the 
associated  recordkeeping  requirements 
and  enforcement  potential.  NAFI  states 
that  the  recordkeeping  requirements  are 
onerous,  and  the  time  limits  for  the 
retention  of  these  records  are  not 
specified.  According  to  NAFI,  the 
proposal  would  make  instructors  liable 
for  enforcement  action  and  litigation  in 
the  event  a  training  syllabus  is  lost. 
NAFI  believes  that  the  PTS  is  a 
sufficient  guide  to  ensure  coverage  of 
training  requirements. 

NATA  states  that  the  proposed 
written  syllabus  requirement  is  a  good 
concept,  but  the  commenter  also 
opposes  the  proposal  because  oFlhe 
recordkeeping  requirements.  NATA 
recommends  that  the  references  in 
proposed  §  61.9(a)  (1)  and  (2)  to 
providing  total  training  or  lesson  time 
schedules  to  a  student  pilot  be  omitted 
in  order  to  lessen  the  pressures  on 
students  and  instructors  to  complete 
training  within  a  time  frame.  To  ensure 
the  use  of  a  written  syllabus,  NATA 
proposes  that  student  pilots  be  required 
to  submit  the  written  syllabus  to  the 
designated  examiner  diuing  the 
practical  test. 

AOPA  agrees  in  principle  that  most 
flight  training  should  be  organized  into 
a  format  that  ensures  each  student  is 
taught  the  necessary  aeronautical  skills. 
The  commenter.  however,  opposes  the 
proposed  written  syllabus  requirement 
and  the  associated  recordkeeping  and 
transfer  requirements.  According  to 
AOPA,  the  FAA  does  not  provide  any 
justification  for  the  burdens  of  the 
proposal.  The  commenter  is  also 
concerned  about  the  liability 


implications  of  proposed  §§  61.9(a)(1) 
and  61.9(c)  for  flight  instructors. 
According  to  AOPA,  the  proposals  may 
create  a  de  facto  contractual  relationship 
between  the  instructor  and  the  student 
to  provide  flight  or  groimd  instruction 
in  a  specific  amount  of  time.  AOPA 
points  out  that  each  student  is  different, 
and  these  differences  may  not  be 
apparent  at  the  beginning  of  a  syllabus 
curriculum.  The  commenter  believes 
that  it  would  be  better  to  provide  the 
prospective  student  with  a  copy  of  the 
PTS  for  the  certificate  or  rating  sought 
and  to  familiarize  the  student  with  the 
standards  to  which  he  or  she  will  be 
expected  to  perform. 

AOPA  also  opposes  the  recordkeeping 
requirements  of  this  provision.  The 
commenter  states  that  proi>osed  §  61.9(f) 
creates  strict  liability  compliance  on  the 
p>art  of  the  instructor  by  requiring  the 
instructor  to  provide  the  student  with 
an  itemized  written  record  of  the 
training  accomplished  when  the  student 
decides  to  terminate  training.  AOPA 
notes  that  the  student  is  not  obligated  to 
give  notice  of  his  or  her  decision  to 
terminate  training  to  the  instructor. 
AOPA  believes  that  the  current  required 
logbook  entries  are  sufficient 
documentation  and  that  no  further 
regulation  is  necessary.  According  to  the 
commenter,  the  recordkeeping 
requirements  also  represent  a  significant 
addition  of  time  and  costs  to  training 
without  any  increase  in  safety. 

HAI  comments  that  the  proposed 
written  syllabus  requirement  is  a  good 
concept,  but  that  it  will  create 
difficulties  for  both  flight  instructors 
and  flight  schools  because  of  the 
training  time  constraints  and 
recordkeeping  requirements,  especially 
because  there  are  many  part-time  and 
occasional  students  with  special 
requirements.  HAI  recommends  deleting 
any  references  to  the  instructor 
providing  total  training  or  lesson  time  to 
a  student  pilot. 

SSA  opposes  the  proposed  written 
syllabus  requirement  in  its  current  form. 
SSA  contends  that  glider  instruction  is 
unique  in  that  it  is  virtually  impossible 
to  follow  a  written  syllabus.  Glider 
instructors  cannot  predict  the  training 
time  of  each  flight,  the  length  of  total 
training  time,  the  maneuvers  and 
procedures  that  will  maximize  each 
training  session,  or  the  knowledge  areas 
that  will  be  covered  on  each  flight 
because  of  weather  constraints  and 
scheduling  realities.  SSA  also  states  that 
glider  school  operators  feel  it  is 
imreasonable  to  present  students  with  a 
complete  package  prior  to  beginning 
training  because  many  students  do  not 
progress  past  the  first  flight. 
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GAMA  supports  requiring  flight 
instructors  to  use  a  written  syllabus  fw 
pilot  training.  GAMA  comments  that, 
while  the  recordkeeping  requirements 
may  appear  somewhat  burdensome,  the 
benefits  to  safiety  outweigh  the 
administrative  burden.  According  to 
GAMA,  a  written  syllabus  would 
improve  communication  between  the 
student  and  instructor,  and  it  would 
contribute  to  a  higher  quality  of 
training.  The  commenter  also  believes 
that  the  syllabus  could  prove  useful  to 
accident  investigators  and  other  safety 
personnel  in  understanding  a  pilot's 
training  background.  GAMA  notes, 
however,  that  the  training  records 
should  not  be  used  for  enforcement 
purposes. 

Several  individual  commenters  also 
dte  concerns  about  biuxlensome 
recordkeeping,  and  one  states  that  the 
PTS  are  sufficient  to  follow.  One 
commenter  suggests  that  the  FAA 
publish  an  AC  on  the  issue  rather  than 
adopting  a  regulation.  One  commenter 
states  that  the  proposed  requirement  for 
the  syllabus  to  contain  planned  training 
times  for  lessons  are  impossible  to 
determine  for  all  students:  another  adds 
that  specifying  plaimed  training  times 
could  be  misconstrued  as  a  written 
contract.  Qjmments  supporting  the 
proposal  state  it  would  cut  down  on 
unprepared  instructors  and  would 
promote  an  organized,  logical  approach 
toward  meeting  certification  and  rating 
requirements.  One  commenter  supports 
the  proposal  for  use  of  a  written 
syllabus,  but  opposes  the  associated 
recordkeeping  requirements  as 
unnecessarily  buridensome.  On  a  related 
issue,  another  commenter  stated  that  the 
current  requirement  for  flight 
instructors  to  retain  records  for  3  years 
is  unnecessary. 

FAA  Response:  After  further  review  of 
the  proposal,  the  FAA  has  concluded 
that  operational  requirements  and  the 
acddent/incident  data  do  not  establish 
a  sufficient  safety  justification  for  the 
increased  regulatory  and  economic 
burden  resulting  from  the  proposed 
rule.  Therefore,  the  proposal  has  been 
withdrawn. 

Section  61.11    Expired  pilot  certificates 
and  reissuance. 

Minor  editorial  and  format  changes 
were  proposed  for  this  section.  No 
substantive  comments  were  received, 
and  the  final  rule  is  adopted  is 
proposed. 

Section  61.13    Issuance  of  airmen 
certificates,  ratings,  and  authorizations. 

In  Notice  No.  95-11,  the  FAA 
proposed  to  replace  the  title  of  §  61.13, 
"Application  and  qualification,"  with 


"Awarding  of  ainnan  certificates, 
ratings,  and  authorizations,"  and  to 
revise  the  format  of  this  section. 

The  significant  proposed  changes  in 
this  section  %vere  as  follows:  (1) 
Replacement  of  the  phrase  "flight 
proficiency  requirements"  with 
"approved  areas  of  operation";  (2) 
deletion  from  this  section  of  the  rule's 
provision  that  permits  the  use  of  aircraft 
for  a  practical  test  that  cannot  perform 
all  of  the  approved  areas  of  operation  for 
that  practical  test  because  of  limitations 
listed  in  that  aircraft's  type  certificate; 
and  (3)  clarification  that  a  limitation 
placed  on  a  person's  airman  certificate 
may  be  removed  if  the  pilot 
demonstrates  to  an  examiner 
satisfactory  proficiency  in  the  area  of 
operation  for  which  the  airman 
certificate  and  rating  are  sought. 

For  reasons  of  clarity,  the  ftnal  rule 
changes  the  proposed  section  title  word 
"awarding"  to  "issuance".  Except  for 
these  and  other  editing  changes 
applicable  to  Category  ID  operations  and 
the  use  of  approved  flight  simulators 
and  approved  flight  training  devices,  the 
final  rule  is  adopted  as  proposed.  No 
substantive  comments  were  received. 

Section  61.14    Refusal  to  submit  to  a 
drug  test. 

In  Notice  No.  95-11,  the  FAA 
inadvertently  set  forth  the  pre-March 
1994  regulatory  language  contained  in 
§61.14. 

Comments:  In  its  comments.  AOPA 
opposes  proposed  §  61.14(b)  because  it 
seems  to  allow  certificate  action  against 
any  person  who  refuses  to  take  a  drug 
or  alcohol  test,  regardless  of  whether  the 
person  is  required  under  the  rule  to  take 
a  test.  While  AOPA  believes  that  the 
intent  of  this  rule  is  obvious,  it  is 
imcomfortable  with  the  removal  of  the 
qualifying  language  and  reconmiends 
retaining  the  current  language.  NAFI 
also  comments  about  this  proposed 
section,  and  states  that  coiuls  have 
made  determinations  equating  an 
adulterated  test  sample  with  refusal  to 
take  a  test.  NAFI  is  concerned  that, 
because  test  samples  might  be 
adulterated  in  many  ways  other  than  by 
the  person  taking  the  test,  the  wording 
of  the  regulation  might  place  pilots  at 
risk  of  a  violation  and  certificate 
revocation  "for  reasons  beyond  their 
control." 

FAA  Response:  As  previously  noted, 
no  modifications  were  intended  for 
§  61.14.  The  final  rule  sets  forth  the 
existing  regulation  in  its  correct  form. 

Section  61.15    Offenses  involving 
alcohol  or  drugs. 

No  modifications  were  proposed  for 
this  section. 


Section  61.16    Refusal  to  submit  to  an 
alcohol  test  or  to  furaish  test  results. 

In  Notice  No.  95-11,  the  FAA 
proposed  an  editorial  change  to  correct 
the  reference  to  §  91.11(c)  in  the  existing 
rule  to  §  91.17(c).  The  final  rule  is 
adopted  as  proposed. 

Section  61,17    Temporary  certificate. 

In  the  preamble  to  Notice  No.  95-11, 
the  FAA  proposed  to  revise  this  section 
to  include  the  ground  instructoi' 
certificate.  Although  the  acttial  revision 
to  the  rule  language  was  omitted 
inadvertently  fixim  the  proposed  rule, 
the  final  rule  includes  the  appropriate 
references  to  the  ground  instructor 
certificate.  The  proposed  rule  also  made 
some  minor  editorial  changes.  No 
substantive  comments  were  received  on 
this  proposal,  and  it  is  adopted  as 
proposed. 

Section  61.19    Duration  of  pilot  and 
instructor  certificates. 

In  Notice  No.  95-11,  the  significant 
proposed  changes  in  this  section  were: 
a  change  in  the  title  of  proposed  §  61.19 
from  "Duration  of  pilot  and  flight 
instructor  certificates"  to  "Duration  of 
pilot  and  instructor  certificates"; 
deletion  of  the  existing  rule's  language 
specifying  that  a  flight  instructor 
certificate  is  only  effective  when 
accompanied  by  a  medical  certificate 
appropriate  to  the  privileges  being 
exercised;  inclusion  of  ground 
instructor  certificates  under  part  61;  and 
the  addition  of  the  language  "or 
otherwise  tenninated"  to  the  list  of 
conditions  under  which  a  certificate 
may  be  terminated. 

Comments:  AOPA  supports  the 
inclusion  of  ground  instructor 
certificates  without  a  specific  expiration 
date,  but  objects  to,  and  requests  the 
deletion  of,  the  language  "or  otherwise 
terminated"  in  proposed  §  61.19(f). 
AOPA  states  that  the  law  provides 
protective  procedures  in  the  event  of 
suspension  or  revocation,  and  the 
commenter  is  unaware  of  any  method  of 
certificate  termination  other  than  the 
methods  specified  in  the  existing  rule. 
Individual  commenters  also  express 
concern  about  the  addition  of  the  new 
language. 

FAA  Response:  After  further  review 
and  in  response  to  the  objections  of 
AOPA  and  some  individual 
commenters,  the  final  rule  deletes  the 
proposed  language  "or  otherwise 
terminated."  Except  for  this  change,  the 
final  rule  is  adopted  as  proposed. 
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Section  61.21    Duration  of  a  Category  D 
and  a  Category  ID  pilot  authorization 
(for  other  than  part  121  and  part  135 
use). 

The  FAA  proposed  minor  editorial 
and  format  changes  to  §61.21.  No 
substantive  comments  were  received, 
and,  except  for  editorial  changes  to 
include  references  to  Category  III 
operations,  the  Gnal  rule  is  adopted  as 
proposed. 

Section  61.23    Medical  Certificates: 
Requirement  and  duration. 

The  FAA  proposed  to  change  the  title 
of  this  section  from  "Duration  of 
medical  certificates"  to  "Duration  and 
requirement  for  a  medical  certificate", 
and  to  redesignate  the  paragraphs 
within  it. 

Proposed  paragraph  (a)  set  forth  the 
duration  of  each  class  of  medical 
certificate,  and  proposed  paragraph  (b) 
set  forth  the  medical  certificate 
requirements  for  each  type  of  pilot 
operation.  Proposed  paragraph  (b)(3)(iii) 
clarified  the  existing  requirement  that  a 
person  who  is  exercising  the  privileges 
of  his  or  her  flight  instructor  certificate 
while  serving  as  a  pilot  in  command,  or 
as  a  required  crewmember,  must  hold  a 
third-class  medical  certificate.  However, 
if  the  flight  instructor  is  not  serving  as 
pilot  in  command  or  as  a  required 
crewmember,  then  that  person  would 
not  be  required  to  hold  a  medical 
certificate.  The  FAA  proposed  in 
paragraphs  (b)(4)(i)  and  (b)(4)(ii)  to 
permit  student  pilots  who  are  seeking  a 
recreational  pilot  certificate  and 
certificated  recreational  pilots  to  operate 
on  aircraft  without  holding  a  medical 
certificate,  provided  they  have  an 
application  for  an  airman  certificate  on 
file  with  the  FAA  that  certifies  they  do 
not  have  any  known  medical 
deficiencies  that  would  make  them 
unable  to  pilot  the  aircraft.  The  proposal 
also  afforded  higher-certificated  pilots 
exercising  the  privileges  of  a 
recreational  pilot  certificate  these  same 
privileges. 

The  FAA  also  proposed  editorial  and 
format  changes  to  the  paragraph 
concerning  the  duration  of  medical 
certificates. 

Comments:  NAF1  supports  the 
proposal  to  permit  flight  instructors  to 
teach  with  only  a  third-class  medical 
certificate.  NAFI  and  AOPA  express 
support  for  permitting  flight  instructors 
to  teach  without  a  medical  certificate  if 
the  instructor  is  not  acting  as  a  required 
crewmember  or  pilot  in  command. 
AOPA,  ho%vever,  believes  there  is  a 
discrepancy  that  is  potentially  unfair. 
The  commenter  points  out  that  §91.109 
requires  a  safety  pilot  any  time  a  civil 


aircraft  is  opoated  in  simulated 
instrument  flight,  and,  under  these 
circumstances,  AOPA  contends  that  the 
safety  pilot  becomes  a  required 
crewmember.  According  to  AOPA,  an 
instructor  becomes  a  required 
crewmember  as  soon  as  a  pilot  receiving 
instruction  puts  on  a  hood  or  other 
vision-limiting  device.  Therefore,  AOPA 
reasons  that  a  flight  instructor  who  does 
not  possess  a  medical  certificate  cannot 
give  any  form  of  instruction  involving 
flight  by  reference  to  instruments  under 
simulated  instrument  conditions.  The 
commenter  recommends  permitting  an 
instructor  to  act  as  a  safety  pilot  without 
a  medical  certificate. 

GAMA.  NATA.  HAI.  and  AOPA 
oppose  the  language  of  proposed  §  61.23 
concerning  the  duration  of  the  different 
classes  of  medical  certificates,  and 
recommend  retaining  the  ciurent 
language  of  the  regulation.  NATA 
believes  the  proposed  language  is 
unclear  and  could  lead  to 
misinterpretations.  Other  iadlvidual 
commenters  have  echoed  this  position 
and  state  that,  under  the  proposed 
language,  it  app>ears  that  if  a  pilot's  first- 
class  medical  certificate  expires,  the 
pilot  will  not  be  able  to  exercise  the 
privileges  of  pilot  certificates  requiring 
second-class  and  third-class  medical 
certificates. 

FAA  Response:  In  the  final  rule,  the 
title  was  changed  to  "Medical 
Certificates:  Requirement  and  duration," 
and  the  section  was  further  reformatted 
and  edited.  The  FAA  reviewed  AOPA's 
concerns  regarding  the  ability  of  flight 
instructors  to  act  as  safety  pilots  without 
medical  certificates.  The  FAA  has 
determined  that  safety  requires  all 
required  crewmembers,  including  safety 
pilots,  to  possess  valid  medical 
certificates. 

The  FAA  agrees  with  the  concerns  of 
GAMA,  NATA,  HAI,  and  AOPA 
regarding  problems  in  the  proposed 
language  for  the  duration  of  medical 
certificates  and  has  modified  the  final 
rule  to  restore  the  provisions  of  the 
existing  rule.  The  FAA  has  also  retained 
its  proposal  to  require  that  an  applicant 
for  a  private,  commercial,  or  ATP 
certificate  possess  only  a  third-class 
medical  certificate:  but  after  further 
review,  has  determined  that  the  medical 
certificate  requirements  that  were 
proposed  to  be  contained  in  the 
eligibility  requirements  listed  under 
eadi  pilot  certificate  subpart  should  be 
placed  in  §61.23.  The  purpose  of  this 
change  is  to  reflect  the  FaA's  position 
that  a  medical  certificate  applies  to  the 
type  of  pilot  operation  being  conducted. 

Most  commenters  support  the  FAA's 
proposal,  which  provides  that 
apphcants  would  only  need  a  third- 


class  medical  certificate  to  be  eligible  to 
apply  for  a  private,  commercial,  airline 
transport  pilot,  or  flight  Instructor 
certificate.  This  change  also  was  made 
in  §  61.39.  but  is  discussed  here.  These 
commenters  feel  that  the  proposal 
would  encourage  pilots  to  seek 
advanced  training,  even  if  they  did  not 
intend  to  exercise  the  privileges  of  the 
higher  certificate.  AOPA,  GAMA,  and 
NAFI  support  permitting  applicants  for 
a  commercial  or  ATP  certificate  to  hold 
only  a  third-class  medical  certificate. 
Like  the  other  commenters,  these 
associations  felt  that  the  proposal  would 
encourage  training  toward  advanced 
certificates  and  would  improve  safety. 

With  respect  to  the  holding  of  medical 
certificates  by  a  flight  instructor,  the 
FAA  has  determined  that  the 
compensation  a  certificated  flight 
instructor  receives  for  flight  instruction 
is  not  compensation  for  piloting  the 
aircraft,  but  rather  is  compensation  for 
the  instruction.  A  certificated  flight 
instructor  who  is  acting  as  pilot  in 
command  or  as  a  required  flight 
crewmember  and  is  receiving 
compensation  for  his  or  her  flight 
instruction  is  only  exercising  the 
privileges  of  a  private  pilot.  A 
certificated  fli^t  instructor  who  is 
acting  as  pilot  in  command  or  as  a 
required  flight  crewmember  and 
receiving  compensation  for  his  or  her 
flight  instruction  is  not  carrying 
passengers  or  property  for  compensation 
or  hire,  nor  is  he  or  she,  for 
compensation  or  hire,  acting  as  pilot  in 
command  of  an  aircraft.  Therefore, 
because  a  certificated  flight  instructor 
who  is  acting  as  pilot  in  command  or  as 
a  required  flight  crewmember  and  is 
receiving  compensation  for  his  or  her 
flight  instruction  is  exercising  the 
privileges  of  a  private  pilot,  he  or  she 
only  needs  to  bold  a  third-class  medical 
certificate.  In  this  same  regard,  the  FAA 
has  determined  that  a  certificated  flight 
instructor  on  board  an  aircraft  for  the 
purpose  of  providing  flight  instruction, 
who  does  not  act  as  pilot  in  command 
or  function  as  a  required  flight 
crewmember,  is  not  performing  or 
exercising  pilot  privileges  that  would 
require  him  or  her  to  possess  a  valid 
medical  certificate  under  the  FARs. 

The  changes  implemented  by  the  FAA 
still  require  a  person  who  is  involved  in 
pilot  operations  requiring  an  ATP 
certificate  (i.e.,  part  121  air  carrier 
operations)  to  hold  a  first-class  medical 
certificate.  In  addition,  a  person  who  is 
involved  in  pilot  operations  requiring  a 
commercial  pilot  certificate  (i.e.,  part 
135  on-demand  operators)  will  be 
required  to  hold  a  second-class  medical 
certificate. 
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For  reasons  discussed  in  section  IV  A 
of  this  preamble,  the  final  rule  retains 
the  requirement  that  any  pilot 
exercising  the  privileges  of  a 
recreational  pilot  certificate  possess  a 
third-class  medical  certificate. 

As  a  result  of  a  legal  interpretation 
that  permits  appUcants  and  check 
airmen,  under  parts  121  and  135,  to 
perform  the  practical  tests  for  a  type 
rating  in  a  flight  simulator  without 
either  person  holding  a  medical 
certificate,  the  FAA  has  modified 
§61.23  to  permit  applicants,  examiners, 
and  check  airmen  to  perform  a  practical 
test  or  check  without  being  required  to 
hold  a  medical  certificate,  provided  that 
the  test  or  check  is  only  being 
conducted  in  a  flight  simulator  or  a 
flight  training  device. 

Section  61.25    Change  of  name. 

In  Notice  No.  95-11,  minor  format 
and  editorial  changes  were  proposed. 
No  substantive  comments  were 
received.  Except  for  a  minor  editorial 
correction,  the  final  rule  was  adopted  as 
proposed. 

Section  61.27    Voluntary  siurender  or 
exchange  of  certificates. 

The  FAA  proposed  to  revise  the 
format  of  this  section.  No  substantive 
comments  were  received  on  this 
proposal,  and  it  is  adopted  as  proposed. 

Section  61.29    Replacement  of  a  lost  or 
destroyed  airman  or  medical  certificate 
or  knowledge  test  report. 

In  Notice  No.  95-11,  the  FAA 
proposed  to  revise  the  tiUe  of  this 
section  and  delete  some  language 
concerning  the  procedures  for  replacing 
lost  or  destroyed  airman  or  medical 
certificates. 

Section  61.29  (a),  (b),  and  (c) 

The  FAA  proposed  to  delete  the 
stated  fee  for  replacement  of  a  lost  or 
destroyed  airman  or  medical  certificate. 
The  proposal  also  established  the 
procedures  for  obtaining  copies  of  lost 
or  destroyed  airman  and  medical 
certificates  and  knowledge  test  reports. 

Comments:  EAA  and  NAFI  disagree 
with  proposed  §  61.29  because  it  does 
not  state  what  the  fee  is  for  replacement 
of  a  lost  certificate.  EAA  believes  thai 
requiring  an  airman  to  call  the  Airman 
Certification  Branch  for  fee  information 
is  unreasonable.  These  commenters  also 
are  concerned  that  the  fee  could  be 
raised  without  sufficient  public 
oversight.  AOPA  also  opposes  the 
deletion  of  the  fee  information  and 
states  that  the  rule  contains  no  reference 
to  where  fee  information  can  be  foimd. 
The  commenter  contends  that  it  is 
impractical  to  use  the  mail  for  the 


urgent  replacement  of  an  airman 
certificate. 

FAA  Response:  The  cost  for 
replacement  of  a  lost  or  destroyed 
airman  certificate,  medical  certificate,  or 
knowledge  test  report  is  contained  in  14 
CFR  part  187.  In  response  to 
commenters'  concerns,  the  FAA  notes 
that  any  changes  to  part  187  would  be 
subject  to  public  comment.  The  FAA 
will  accept  a  facsimile  of  the  letter 
requesting  replacement  of  these 
certificates  or  reports  in  urgent  cases. 

Section  61.29(d) 

In  the  final  rule,  paragraph  (d)(2)  has 
been  revised  to  incorporate  current 
policy,  which  is  not  to  accept  a  post 
office  box  as  part  of  a  permanent 
mailing  address.  Minor  editorial 
changes  were  also  made  in  the  final 
rule. 

Section  61.29(e) 

Proposed  paragraph  (e)  provided  that 
a  person  who  has  Icnst  an  airman 
certificate,  medical  certificate,  or 
knowledge  test  report  may  obtain  a 
facsimile  from  the  FAA  confirming  it 
was  issued.  No  changes  were  made  to 
this  paragraph  in  the  final  rule. 

Section  61.31    Type  rating 
requirements,  additional  training,  and 
authorization  requirements. 

The  FAA  proposed  several  new  or 
revised  training  and  instructor 
endorsement  requirements,  and  deleted 
the  provision  requiring  a  type  rating  in 
helicopters  for  operations  requiring  an 
ATP  certificate.  The  proposed 
requirements  included  changes  in 
endorsement  requirements,  special 
aircraft  training,  aircraft  type  specific 
training,  and  flight  instructor 
endorsements  for  any  aircraft  specified 
by  the  Administrator. 

Comments:  Approximately  55 
comments  address  issues  of 
endorsements,  about  44  percent  of 
which  oppose  the  proposals,  37  i}ercent 
agree,  and  19  percent  offer  alternatives. 
An  individual  commenter  also  suggests 
an  additional  requirement  for  an 
airplane  pilot  to  have  training  and  a 
flight  instructor  endorsement  to  serve  as 
pilot  in  command  in  an  amphibious 
airplane. 

FAA  Response:  The  FAA  has  made 
various  clarifying  changes  to  these 
sections  and  modified  terminology 
because  of  changes  implemented 
elsewhere  in  the  rule.  The  commenter's 
proposal  for  an  additional  requirement 
for  amphibious  airplane  pilots  is  outside 
the  scope  of  Notice  No.  95-11  and 
cannot  be  included  in  the  rule  without 
comment  under  the  standard  regulatory 
process.  In  addition,  the  FAA  has  added 


a  paragraph  describing  additional 
training  required  for  operating  a  gUd». 
The  reasons  for  this  action  are  discussed 
in  section  IV,  F. 

Section  61.31(a)    Type  ratings  required. 

This  paragraph  Usted  those  aircraft  for 
which  a  type  rating  is  required  and  is 
adopted  without  change.  No  substantive 
comments  were  received. 

Section  61.31(b)    Authorization  in  lieu 
of  a  type  rating. 

This  paragraph  listed  the 
circumstances  under  which  a  pilot  may 
be  authorized  to  operate,  for  up  to  60 
days,  an  aircraft  without  holding  the 
appropriate  type  rating.  The  provisions 
are  adopted  without  change.  No 
substantive  comments  were  received. 

Section  61.31(c)    Aircraft  category, 
class,  and  type  ratings:  Limitations  on 
the  carriage  of  persons  or  operating  for 
compensation  or  hire. 

This  paragraph  provided  limitations 
on  the  carriage  of  persons  for 
compensation  or  hire.  The  provisions 
are  adopted  without  change.  No 
substantive  comments  were  received.* 

Section  61.31(d)    Aircraft  category, 
class,  and  type  ratings:  Limitations  on 
op>erating  an  aircraft  as  the  pilot  in 
command. 

This  paragraph  provided  limitations 
on  operating  an  aircraft  as  the  pilot  in 
command. 

Comments:  AOPA  opposes  the 
language  in  proposed  §  61.31(d)(1), 
which  states  that  a  pilot  must  be 
"enrolled  in  a  course  of  training"  for  a 
certificate  or  rating  and  be  imder  the 
supervision  and  endorsement  of  a  fUght 
instructor  in  order  to  operate,  as  pilot  in 
command,  an  aircraft  for  which  the 
person  does  not  hold  category  and  class 
privileges  on  his  or  her  certificate. 
AOPA  believes  that  the  use  of  the 
language  "enrolled  in  a  course  of 
training  impUes  that  only  a  part  141  or 
142  school  would  be  able  to  provide  this 
authorization."  AOPA  recommends 
replacing  this  language  with  words  that 
recognize  that  the  airman  is  "receiving 
training"  toward  a  certificate  or  rating. 
An  individual  commenter  also 
questions  how  a  person  would  enroll  in 
a  course  of  training  not  associated  with 
part  141,  as  described  in  proposed 
§  61.31(d)(1).  NAFI  also  makes  the  same 
point  and  proposes  that  proposed 
§  61.31(d)(1)  be  changed  to  read  "Be 
imder  the  supervision  of  a  certified 
flight  instructor." 

FAA  Response:  After  considering 
AOPA's  and  NAFTs  comments,  the  FAA 
has  decided  to  change  the  references 
fit>m  "enrolled  in  a  course  of  training" 
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to  "receiving  training",  whicli  is  more 
generic  and  avoids  the  implication  that 
a  pilot  must  receive  training  in  an  FAA- 
certificated  school. 

Section  61.31(e)    Exceptions. 

This  paragraph  was  modified  because 
there  is  no  longer  a  separation  of 
powered  and  non  powered  glider  class 
certificates  as  in  the  proposed  rule,  for 
the  reasons  stated  in  section  rV,F. 
Therefore,  gliders  were  added  to  the  list 
of  aircraft  that  do  not  reqxiire  class 
ratings.  Minor  editorial  changes  were 
also  made  to  this  paragraph  in  the  final 

IUIBl 

Section  61.31  (f)  and  (g)    Additional 
training  for  operating  complex 
airplanes,  and  additional  training  for 
operating  high-performance  airplanes. 

The  FAA  proposed  to  separate 
endorsements  for  high  performance  and 
complex  aircraft.  Proposed  §61. 31(g) 
replaced  the  current  requirement  for  a 
pilot  to  receive  training  and  an 
endorsement  in  an  airplane  with  "more 
than  200  horsepower"  to  "200 
horsepower  or  more". 

Comments:  Some  commenters  object 
to  the  proposal  in  §61.31  that  would 
separate  the  endorsements  for  the 
operation  of  airplanes  with  retractable 
landing  gear,  flaps,  and  a  controllable 
propeller,  and  airplanes  with  engines  of 
200  horsepower  or  more,  and  state  that 
pilots  with  the  ourent  endorsement 
should  be  covered  by  a  "grandfather" 
clause. 

NATA  and  GAMA  support  the 
proposed  separation  of  endorsements 
for  complex  and  high-performance 
aircraft  but  oppose  the  proposed 
definition  of  "high  performance."  EAA 
and  NAFI  also  object  to  the  proposed 
definition  of  "high  performance"  and 
state  that  the  inclusion  of  aircraft  with 
200  horsepower  engines  will  add 
considerable  cost  for  thousands  of 
aircraft  owners.  These  commenters 
contend  that  there  is  no  safety  evidence 
to  support  the  proposed  definition. 
Some  individual  commenters  also 
suggest  maintaining  the  regulatory 
reference  to  engines  of  more  than  200 
horsepower. 

In  its  conunent,  AOFA  states  that  the 
FAA  has  offered  no  justification  for  the 
separate  endorsements  for  complex  and 
high-performance  aircraft,  and  the 
commenter  is  unaware  of  any  serious 
accident  history  to  support  the  proposal 
According  to  AOPA.  the  aircraft 
insurance  industry  has  effectively 
regulated  this  area  by  requiring  training 
and  instruction  for  in  excess  of  that 
proposed  by  the  FAA.  AOPA  also 
objects  to  the  inclusion  of  aircraft  with 


200  horsepower  engines  in  the 
definition  of  high  performance. 

FAA  Response:  The  FAA  believes  the 
operating  characteristics  of  complex 
aircraft  and  high-performance  aircraft 
are  so  different  as  to  justify  separate 
endorsements.  There  are  now  turbine- 
powered  aircraft  that  are  high- 
performance  aircraft  but  that  are  not 
considered  complex  aircraft.  Also, 
training  in  one  type  of  aircraft  does  not 
necessarily  transfer  to  training  in 
another  type  of  aircraft.  However,  the 
FAA  finds  persuasive  the  commenters" 
objections  to  the  proposed  change  in  the 
requirement  of  "200  horsepower  or 
more."  Therefore,  the  rule  will  only 
require  a  separate  endorsement  for 
airplanes  with  "more  than  200 
horsepower." 

Section  61.31(h)    Additional  training 
required  for  operating  pressurized 
aircraft  capable  of  operating  at  high 
altitudes. 

The  FAA  proposed  to  require  pilots  to 
receive  additional  training  for  operating 
"pressurized  aircraft"  because  current 
provisions  only  require  pilots  to  receive 
additional  training  in  "pressurized 
airplanes."  This  proposal  captures  the 
possible  development  of  pressurized 
aircraft  that  are  not  airplanes  and  may 
be  manufactured  in  the  future. 

Comments:  AsMA  urges  an  adoption 
of  a  broader  view  of  what  encompasses 
human  factors,  and  suggests  specific 
areas  to  include  in  such  training.  AsMA 
recommends  that  instructor  pilots  be 
required  to  attend  special  human  factors 
seminars  and  that  the  FAA  evaluate 
these  new  training  efforts.  The 
commenter  also  states  that 
§61.31(f)(l)(i)  is  too  limited  in  scope 
because  it  requires  only  those  pilots 
fiying  a  pressurized  airplane  that  has  a 
service  ceiling  or  maximum  operating 
altitude,  whichever  is  lower,  above 
25,000  feet  MSL  to  complete  aviation 
physiology  training.  AsMA  contends 
that  the  physiological  stresses  of  flight 
can  occur  at  lower  altitudes,  and  other 
environmental  and  operational  stresses 
can  cause  problems  while  fiying  at  any 
altitude.  According  to  the  commenter, 
proposed  §  61.31(h)(1)  (ii)  through  (vii) 
perpetuates  these  shortcomings  and 
takes  an  additional  step  in  the  wrong 
direction  by  eUminating  the  last 
sentence  ("and  any  other  physiological 
aspects  of  high-altitude  flight")  from  the 
existing  rule.  AsMA  recommends 
modifying  existing  §  61.31(0  to  mandate 
that  all  U.S.  civil  aviation  pilots  be 
required  to  complete  ground  training  on 
basic  aviation  physiology. 

.  GAMA  supports  requiring  one-time, 
high-altitude  physiology  and  emergency 
procedures  training  for  a  pilot  in 


command  of  any  aircraft  capable  of 
operating  above  25.000  MSL  According 
to  GAMA,  this  training  has  already  been 
incorporated  into  many  training 
courses,  therefore  making  it  a  formal 
requirement  that  should  not  impose  an 
undue  burden.  GAMA,  however, 
recommends  that  the  grandfather  clause 
exempting  pilots  who  have  flown  as 
pilot  in  command  in  a  pressurized 
aircraft  be  extended  to  the  date  of  final 
rulemaking  instead  of  April  15, 1991.  as 
proposed. 

FAA  Response:  After  considering 
AsMA's  comments,  the  FAA  has 
retained  the  phrase  "and  any  other 
physiological  aspects  of  high  altitude 
hi^t"  in  the  final  rule.  However. 
GAMA's  comment  addresses  a  clause 
that  was  not  modified  in  Notice  No.  95- 
11  and  is  beyond  the  scope  of  this 
rulemaking.  The  proposal  is  adopted  as 
modified. 

Section  61.31(i)    Additional  training 
required  by  the  aircraft's  type  certificate. 

The  proposed  paragraph  required 
additional  training  and  a  flight 
instructor  endorsement  for  a  person  to 
serve  as  pilot  in  command  of  an  aircraft 
that  the  Administrator  has  determined 
requires  tyf>e  specific  training. 

Comments:  EAA  and  NAFloppose  the 
proposed  requirement  for  type-specific 
training  because  the  FAA  has  the  ability 
to  require  additional  training  for  a 
specific  aircraft  when  the  type 
certificate  for  that  aircraft  is  issued. 
EAA  states  that  training  in  aircraft  that 
have  been  in  use  for  many  years  should 
not  be  required. 

AOPA  also  objects  to  the  type-specific 
training  requirement  on  the  grounds 
that  the  proposal  grants  the 
Administrator  blanket  authority  to 
require  this  additional  training  and 
would  i>ermit  the  FAA  to  permanently 
regulate  airman  certification  by  policy 
without  the  benefit  of  public  comment. 

GAMA  states  that  the  proposed 
requirement  for  type-specific  training 
will  require  an  appropriate  level  of 
training,  determined  on  a  model-by- 
model  basis,  and  will  significantly 
improve  safety.  The  commenter 
contends  that  a  number  of  unfortimate 
incidents  and  accidents  have  been 
caused  by  the  pilot's  lack  of  type- 
specific  training  in  an  aircraft  that  is 
more  "advanced"  than  the  pilot  has 
previously  flown.  GAMA  states  that  the 
aircraft  may  not  be  so  different  that  a 
type  rating  is  needed,  yet  a  high- 
performance/complex  endorsement  may 
be  grossly  inadequate,  especially  as  new 
aircraft  designs  are  introduced. 

A  representative  of  the  Texas 
Departinent  of  Aviation  supports  the 
proposal  in  §61.31(i)  for  type-specific 
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training,  but  requests  additional  details 
as  to  how  such  aircraft  would  be 
identified,  how  the  additional  training 
"would  be  treated,"  and  who  would  be 
qualified  to  give  such  training. 

Several  individual  commenters  also 
oppose  the  type-specific  training 
proposal;  two  commenters  state  that  the 
provision  is  vague  and  vests  too  much 
discretion  with  the  Administrator. 

FAA  Response:  It  is  the  FAA's 
position  that  granting  the  Administrator 
the  authority  to  require  type-specific 
training,  on  any  aircraft  that  the 
Administrator  deems  appropriate, 
provides  the  Administrator  with  the 
minimum  means  necessary  to  rapidly 
address  safety  concerns  without  the 
delay  incurred  by  rulemaking.  T^ 
intent  of  the  rule  is  for  the 
Administrator  to  only  exercise  this 
power  in  limited  circumstances.  Flight 
characteristics  of  certain  aircraft  may 
necessitate  the  rapid  implementation  of 
additional  training.  Recent  Piper  MaUbu 
and  Robinson  R-22  accidents 
demonstrate  the  need  for  this 
requirement.  When  the  Flight  Standards 
Board  (FSB)  meets,  a  notice  to  the 
public  is  published  in  the  Federal 
Register,  and  the  opportimity  for  public 
conunent  is  provided.  The  FAA  believes 
that  this  will  permit  the  FAA  to  be  more 
responsive  to  patterns  of  accidents  in 
the  future,  and  the  proposfil  is  adopted 
with  minor  editorid  changes. 

Section  61.31(j)    Additional  training 
required  for  operating  tailwheel 
airplanes. 

This  paragraph  listed  the  additional 
training  required  for  operating  tailwheel 
airplanes.  'The  pro(>osed  rule  contained 
formatting  changes  and  has  been 
adopted  with  only  minor  editorial 
changes.  No  substantive  comments  were 
received. 

Section  61.31(k)    Additional  training 
required  for  operating  a  glider. 

The  FAA  has  added  this  paragraph 
because  the  proposal  to  separate  the 
gUder  category  into  powered  and 
nonpowered  class  ratings  as  proposed  in 
Notice  No.  95-11  has  bcKen  withdrawn, 
and  additional  endorsements  required 
for  flying  gliders  have  been  adopted 
instead.  The  reasons  for  this  action  are 
discussed  in  section  IV,  F. 

Section  61.33    Tests:  General 
procediu«. 

In  Notice  No.  95-11,  a  minor  editorial 
change  was  proposed  to  language  of  this 
section. 

Comments:  AOPA  objects  to  the 
proposed  §  61.33  provision  that  the 
Administrator  shall  designate  the  time, 
location,  and  examiner  for  conducting 


tests.  AOPA  believes  that  this  subtle 
language  change  implies  that  the  FAA  is 
going  to  assign  applicants  for  knowledge 
and  practical  tests  to  a  specific 
examiner.  AOPA  reconunends  retention 
of  the  current  language  even  if  this  is 
not  the  intent  of  the  change  because  the 
new  language  is  subject  to  this 
interpretation.  HAI  and  individual 
commenters  echo  AOPA's  concerns. 

FAA  Response:  The  proposed  change 
replaced  the  phrase  "persons, 
designated  by  the  Administrator"  with 
the  word  "examinera."  FAA  notes  the 
conunentera"  concerns  and  has  retained 
the  existing  rule's  language  in  the  final 
rule. 

Section  61.35  Knowledge  test: 
Prerequisites  and  passing  grades. 

In  Notice  No.  95-11,  §  61.35  was 
retitled  to  read  "Knowledge  test: 
Prerequisites  and  passing  grades," 
instead  of  "Written  test  prereqtiisites 
and  passing  grades."  The  FAA  proposed 
that  the  term  "written  test"  be  replaced 
with  "knowledge  test"  to  reflect 
computer  testing  and  to  be  consistent 
with  FAA  policy,  as  discussed  in  the 
analysis  of  %  61.1(b)(ll). 

Proposed  paragraph  (a)(1)  set  forth  a 
requirement  that  an  applicant  receive  an 
endorsement  certifying  the  completion 
of  ground  training  or  a  home  study 
course  on  the  aeronautical  knowledge 
requirements  for  each  certificate  or 
rating,  and  that  the  applicant  is 
prepared  for  the  knowledge  test.  An 
applicant  would  no  longer  be  able  to 
present  evidence  of  completion  of  a 
home  study  course  for  review  by  an 
FAA  Flight  Standards  District  Office 
(FSDO)  as  a  basis  of  eligibility  to  take 
the  knowledge  test.  This  practice  is  a 
role  more  properly  filled  by  ground  or 
flight  instructors.  Home  study  would 
continue  to  be  acceptable;  however,  the 
instructor  rather  than  the  FSEMD  would 
review  completion  of  the  home  study 
course. 

In  proposed  [uragrapb  (a)(2),  the 
current  requiremmts  for  the 
presentation  of  personal  identification 
foimd  in  FAA  Order  8700.1,  "General 
Aviation  Operations  Inspector's 
Hemdbook,"  were  included  and 
clarified.  These  identification 
procedures  were  established  in  response 
to  the  Drug  Enforcement  Assistance  Act 
of  1988  (Pub.  L.  100-690,  November  18. 
1988).  The  proposal  required  an 
applicant  to  present  identification 
consisting  of  the  applicant's 
photograph,  signatiue.  and  date  of  birth 
showing  that  the  applicant  meets  or  will 
meet  the  age  requirements  for  the 
certificate  sought  before  the  expiration 
date  of  the  knowledge  test  report.  The 
proposal  would  also  require  an 


appUcant  to  present  identification 
containing  his  or  her  actual  residential 
address,  if  difiierent  fitnn  the  appUcant't 
mailing  address.  Acceptable  types  of 
identification  include,  but  are  not 
limited  to.  a  driver's  Ucense.  a 
government  identification  card,  a 
passport,  or  other  forms  of  identification 
that  meet  these  personal  identification 
criteria.  The  photograph  of  the  applicant 
would  be  reproduced  on  the  airman     ' 
identity  card  portion  of  the  airman 
certificate. 

The  FAA  also  proposed  that 
applications  for  ATP  certificates  and 
ratings  be  included  in  §61.35.  In  the 
existing  rule,  §  61.35  did  not  apply  to 
the  written  test  for  an  ATP  certificate  or 
a  rating  associated  with  that  certificate. 
The  passing  requirements  for  a  written 
test  for  an  ATP  certificate  or  a  rating 
associated  with  that  certificate  were 
fotmd  in  the  existing  §  61.167.  Existing 
§  61.167  stated  that  an  applicant  for  an 
ATP  certificate  or  rating  must  pass  the 

test  with  a  70  percent  Tninimnm  pamnng 

grade. 

Comments:  NAH.  NATA,  and  AOPA 
oppose  the  proposal  to  require  that  an 
applicant  receive  an  endorsement  from 
an  instructor  certifying  that  the 
applicant  is  prepared  for  the  knowledge 
test.  The  commenten  state  that  the  fee 
is  sufficient  incentive  for  a  student  to 
prepare  for  the  test.  HAI  also  objects  to 
this  requirement  and  notes  that  students 
commencing  ground  school  before  their 
flight  training  may  not  yet  have 
lo^>ooks,  or  might  lose  their  logbooks 
and  then  be  unable  to  find  the  Lostructor 
who  provided  the  endorsement.  NATA 
contends  that  computer  testing  has 
lifted  the  administrative  burden  of  test 
scoring  finm  the  FAA.  AOPA  also 
op|K>ses  the  proposal  to  remove  the 
minimum  passing  grade  for  a  knowledge 
test  from  the  regulations.  AOPA  beUeves 
that  this  information  should  be  a  matter 
of  public  record.  The  commenter  is 
concerned  that  the  FAA  could  revise  the 
passing  grade  requirements  without 
issuing  an  NPRM  and  soliciting  public 
comment. 

GAMA  states  that  the  FAA  should 
eliminate  the  requirement  for  an 
endorsement  to  take  a  knowledge  test 
According  to  GAMA.  the  FAA's 
proposal  fails  to  consider  the  high 
quality  of  training  materials  offered 
today,  most  of  which  provide  a  means 
for  the  home  study  applicant  to 
complete  practice  tests  at  home  before 
taking  the  FAA  knowledge  test  In  spite 
of  this,  GAMA  feels  that  an  instructor 
may  fieel  reluctant  to  provide  an 
appUcant  with  an  endorsement  based  on 
a  one-time  meeting.  GAMA  contends 
that  if  home  study  is  permitted,  an 
applicant  should  be  allowed  to  test 
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when  he  or  she  feels  ready.  The 
commenter  believes  that  the  testing  fee 
will  act  as  the  deterrent  to  premature 
testing. 

One  individual  commenter  who 
agrees  with  the  proposal  to  require  an 
instructor  endorsement  for  the 
knowledge  test  suggests  that  §  61.35 
state  that  the  instructor  must  certify  that 
the  student  is  competent  to  take  the  test, 
so  that  the  instructor  can  charge  for  the 
service.  Another  commenter  opposes 
this  proposal. 

FAa  Response:  In  the  general 
discussion  of  the  preamble,  the  FAA 
inadvertently  stated  that  a  "logbook" 
endorsement  was  required  for  a 
knowledge  test.  The  rule,  however,  did 
not  include  this  provision  and  it  was 
not  the  FAA's  intent  to  require  a 
"logbook"  endorsement.  TTie  FAA  notes 
the  commenters'  objections  to  the 
requirement  for  an  endorsement  as  a 
prerequisite  to  the  knowledge  test. 
However,  the  current  rule  requires  an 
applicant  to  show  satisfactory 
completion  of  the  required  ground 
instructor  or  home  study  couirse.  This  is 
accomplished  through  the  use  of  an 
endorsement.  The  FAA  has  repeatedly 
held  that  this  requirement  is  necessary 
to  ensure  a  high  quality  of  training,  and 
the  final  rule  is  adopted  as  propowd 
with  minor  editorial  changes. 

Section  61.37    Knowledge  tests: 
Cheating  or  other  unauthorized  conduct. 

In  Notice  No.  95-11.  the  FAA 
proposed  that  the  phrase  "Except  as 
authorized  by  the  Administrator"  be 
deleted  from  this  section.  Current 
paragraph  (a)(4)  was  inadvertently 
deleted  from  the  proposed  rule  and  has 
been  included  in  the  final  rule.  Minor 
editing  and  formatting  changes  were 
also  proposed.  No  substantive 
comments  were  received,  and  the  final 
rule  is  adopted  as  proposed. 

Section  61.39    Prerequisites  for 
practical  tests. 

In  proposed  §  61.39.  the  FAA  replaced 
the  words  "flight  test"  and  "oral  test" 
with  the  words  "practical  test".  The 
words  "written  test"  were  replaced  with 
"knowledge  test".  These  proposed 
changes  were  consistent  with  the 
changes  discussed  in  §61.1. 
"Apphcabihty  and  Definitions."  The 
FAA  also  proposed  to  clarify  the 
eligibiUty  prerequisites  for  practical 
tests. 

Section  61.39(a) 

The  FAA  proposed  to  permit  an 
applicant  to  hold  at  least  a  third-class 
medical  certificate  to  be  eligible  for  a 
practical  test  and  to  clarify  the  age 
requirement  for  an  applicant  for  an  ATP 


certificate.  The  proposal  also  included 
the  current  prerequisites  for  practical 
test  procedures  found  in  FAA  Order 
8700.1.  Comments  relating  to  the  third- 
class  medical  certificate  requirement  are 
addressed  in  the  discussion  of  §  61.23. 
The  FAA  made  minor  editorial  changes 
to  the  final  rule  to  reflect  the  use  of  the 
term  "authorized  instructor." 

SecUon  61.39  (b)  and  (c) 

Proposed  paragraphs  (b)  and  (c) 
reviscid  and  clarified  the  current 
eligibility  provisions  for  applicants  for 
ATP  certificates  and  ratings.  Minor 
editorial  changes  were  incorporated  into 
this  paragraph  of  the  final  rule. 

No  suKtantive  comments,  other  than 
those  addressing  the  third-class  medical 
certificate  requirement,  were  received, 
and  the  proposal  is  adopted  with  minor 
editorial  changes. 

Section  61.39  (d)  and  (e). 

Although  not  proposed  in  Notice  No. 
95-11,  paragraphs  (d)  and  (e)  include 
provisions  relating  to  the  completion  of 
all  increments  of  the  practical  test  that 
were  adopted  in  Amendment  No.  61- 
100. 

Section  61.41    Flight  training  received 
from  flight  instructors  not  certificated 
by  the  FAA. 

The  FAA  proposed  minor  editorial 
changes  to  this  section.  The  proposal 
replaced  the  word  "instruction"  with 
the  word  "training."  and,  in  proposed 
paragraph  (a),  clarified  that  training 
received  from  a  flight  instructor  of  an 
Armed  Force  must  have  been  obtained 
in  a  program  for  training  military  pilots. 
In  proposed  paragraph  ft)),  the  FAA 
clarified  that  flight  instructors  not 
certificated  by  the  FAA  are  only 
authorized  to  give  endorsements  to 
show  training  given,  but  may  not  give 
any  of  the  endorsements  required  under 
part  61  to  take  a  written  or  practical  test 
for  a  pilot  certificate  or  rating,  or  for  the 
exercise  of  a  certificate  privilege.  No 
substantive  comments  were  received, 
and  apart  from  minor  editing  changes, 
the  final  rule  was  adopted  as  proposed. 

Section  61.43    Practical  tests:  General 
procedures. 

In  Notice  No.  95-11,  the  FAA 
proposed  to  replace  the  term  "flight 
test"  with  "practical  test",  and  the 
phrase  "maneuvers  and  procedures" 
was  replaced  with  "approved  areas  of 
operation".  Applicants  for  ATP 
certificates  or  ratings  were  to  be 
included  in  the  rule  by  replacement  of 
the  phrase  "an  applicant  for  a  private  or 
commercial  pilot  certificate,  or  for  an 
aircraft  or  instrument  rating  on  that 
certificate"  with  "an  applicant  for  a 


certificate  or  rating,  issued  under  this 
part."  Additional  changes  were  made  to 
the  language  in  order  to  clarify  and 
simplify  the  section. 

In  proposed  §  61.43(a),  an  applicant 
for  a  practical  test  was  required  to: 
perform  the  approved  areas  of  operation 
for  the  certificate  or  rating  sought  within 
the  approved  standards:  demonstrate 
mastery  of  the  aircraft  with  the 
successful  outcome  of  each  task 
performed  never  seriously  in  doubt; 
demonstrate  satisfactory  proficiency  and 
competency;  demonstrate  sound 
jud^ent;  and  demonstrate  single-pilot 
competence  if  the  aircraft  is  type 
certificated  for  single-pilot  operations. 

With  regard  to  the  demonstration  of 
single-pilot  competence  listed  in 
proposed  paragraph  (a)(5),  most  aircraft 
that  are  type  certificated  for  one  pilot 
are  currently  operated  by  one  pilot. 
However,  some  aircraft  (e.g.,  the  Cessna 
Citation  501  and  551)  are  typ>e 
certificated  for  one  pilot,  but  are 
operated  by  either  one-  or  two-pilot 
crews.  The  FAA  realized  that  some 
pilots  may  desire  to  operate  an  aircraft 
type  certificated  for  one  pilot  with  a 
two-pilot  crew.  In  this  situation,  the 
applicant  would  have  the  option, 
contained  in  proposed  paragraph  (b). 
not  to  demonstrate  single-pilot 
competence,  but  a  limitation  would  be 
placed  on  the  applicant's  airman 
certificate  that  states  a  second  in 
command  is  required.  This  limitation 
could  later  be  removed  if  the  pilot 
demonstrates  single-pilot  competence. 
This  proposal  was  consistent  with  FAA 
Order  8700.1  regarding  aircraft  that  are 
type  certificated  for  one  pilot,  but 
operated  with  one-  and  two-pilot  crews. 
The  proposal  did  not  change  regulations 
for  applicants  that  apply  for  a  certificate 
or  rating  in  aircraft  that  are  usually 
operated  by  one  pilot.  These  applicants 
currently  are  required  to  demonstrate 
single-pilot  competence  during  the 
practical  test. 

In  paragraph  (e),  the  proposal  codified 
the  procedures,  which  are  currently 
found  in  FAA  Order  8700.1,  that 
address  those  situations  under  which  an 
examiner  or  applicant  may  discontinue 
the  practical  test  due  to  inclement 
weather  conditions,  aircraft 
airworthiness,  or  other  flight  safety 
concerns. 

Comments:  AOPA  supports  proposed 
861.43(f)(1)  permitting  applicants 
whose  first  test  was  discontinued  for 
any  reason  to  credit  those  areas  of 
operation  that  were  performed 
satisfactorily  to  a  rescheduled  test  if  the 
remainder  of  the  practical  test  is 
performed  within  60  days. 

FAA  Response:  The  FAA  notes 
AGFA'S  comment  of  support.  Except  for 
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minor  editing  changes,  the  final  rule  is 
adopted  as  proposed. 

Section  61.45    Practical  tests:  Required 
aircraft  and  equipment. 

In  Notice  No.  95-11.  the  FAA 
proposed  that  §61.45  be  retitled  to  read 
"Practical  tests:  Required  aircraft  and 
equipment"  instead  of  "Flight  tests: 
Required  aircraft  and  equipment".  The 
FAA  also  proposed  to  revise  this  section 
by  replacing  (he  term  "flight  test"  with 
"practical  test"  and  "flight  proficiency 
requirements"  with  "approved  areas  of 
operation". 

Proposed  paragraph  (a)(1)  permitted 
the  use  of  aircraft  with  a  primary 
airworthiness  certificate  to  be  used  for 
a  flight  test.  This  proposal  corrects  an 
oversight  that  occurred  during  the 
issuance  of  the  Primary  Aircraft  Final 
Rule  (57  FR  41360;  September  9. 1992). 
In  the  "Supplementary  Information" 
section  (in  the  paragraphs  entitled 
"Rental  and  FUght  Insduction"  and 
"Pilot  Certification")  of  that  final  rule, 
the  FAA  stated  that  the  use  of  primary 
aircraft  are  permitted  to  be  used  for 
rental,  flight  instruction,  and  pilot 
certification.  Howevw,  the  FAA  did  not 
provide  for  their  use  in  that  rule. 

The  FAA  notes  that  the  proposal 
excluded  the  use  of  ultralights  and  hang 
glidere  as  acceptable  aircraft  for  use  in 
practical  tests.  The  use  of  ultralights  and 
hang  gliders  are  unacceptable  aircraft 
for  use  in  pilot  certificate  tests. 
Ultralights  are  not  required  to  meet  the 
airworthiness  certification,  pilot 
certification,  aircraft  registration,  or 
aircraft  marking  requirements  of  the 
other  aircraft. 

In  paragraph  (b).  the  FAA  proposed  to 
exclude  balloons  from  the  current 
requirement  that  an  aircraft  used  for  the 
practical  test  have  pilot  seats.  The 
existing  §  61.45  required  that  the  aircraft 
used  for  a  flight  test  have  "pilot  seats 
Mnth  adequate  visibility  for  each  pilot  to 
operate  the  aircraft  safely."  Most 
balloons  do  not  have  seats,  and  this 
requirement  was  waived  for  balloon 
practical  tests. 

In  proposed  paragraph  (b)(3),  the  FAA 
required  that  applicants  for  any 
practical  test,  other  than  a  practical  test 
in  a  balloon,  perform  the  test  in  a  two- 
place  aircraft.  This  would  eliminate  the 
existing  provision  for  an  applicant  for  a 
gyroplane  class  rating  to  accomplish  the 
practical  test  in  a  single-place 
gyroplane.  In  the  past,  the  FAA  has 
permitted  examiners  to  observe  the 
practical  test  from  the  ground  when  the 
aircraft  was  a  single-place  aircraft.  Most 
gyroplanes  are  single-place  aircraft  that 
require  examiners  to  monitor  their  use 
in  a  practical  test  from  the  ground. 


In  paragraph  (c)(3),  the  FAA  proposed 
to  require  that  the  required  controls  in 
lighter-than-air  aircraft  used  for  a 
practical  test  be  easily  reached  and 
operable  in  a  normal  manner  by  both 
pilots.  An  examiner  would  be  permitted 
to  waive  the  requirement;  however,  the 
examiner  would  have  to  determine  that 
the  lighter-than-air  aircraft  used  for  the 
practical  test  could  be  operated  safely. 

Comments:  EAA,  NAFI,  and  AOPA 
oppose  proposed  §  61.45(b)(3)  requiring 
that  an  aircraft  have  two  pilot  seats  for 
use  in  a  practical  test.  NAFI  and  AOPA 
comment  that  the  proposed  rule  is 
especially  unfair  to  gyroplane 
applicants  who  currently  are  examined 
with  the  examiner  observing  on  the 
ground  and  communicating  by  radio. 
AOPA  disputes  the  FAA's  claim  that 
two-place  gyroplanes  are  amply 
available.  AOPA,  NAFI,  and  EAA. 
however,  approve  of  §  61.45(a)(1). 
which  provides  that  a  practical  test  may 
be  taken  in  a  primary  category  aircraft. 
NAFI  states  this  would  lower  costs 
without  reducing  safety.  AOPA  states 
that  primary  category  aircraft  can  be 
used  in  commercial  flight  operations. 

FAA  Response:  After  discussions  with 
many  of  the  manufecturers  of 
gyroplanes,  the  FAA  believes  that  there 
are  an  adequate  number  of  two-place 
gyroplanes  available  to  permit  the  FAA 
to  require  that  a  practical  test  in  a 
gyroplane  be  taken  in  a  two-place 
aircraft.  The  FAA  notes  the  concerns  of 
EAA,  NAFI,  and  AOPA.  The  FAA 
believes  the  importance  of  the  practical 
test  makes  it  extremely  necessary  that 
examiners  be  able  to  observe  applicants 
during  the  practical  test.  In  addition,  the 
FAA  replaced  the  words  "pilot  seats" 
with  "pilot  stations".  Balloons  have 
pilot  stations,  and,  therefore,  this 
change  eliminates  the  need  for  an 
exception  to  be  specifically  stated  in  the 
rule.  Except  for  these  changes  and  other 
editorial  changes  to  include  provisions 
relating  to  the  use  of  approved  flight 
simulators  and  approved  flight  training 
devices,  the  final  rule  is  adopted  as 
proposed. 

Section  61.47    Status  of  an  examiner 
who  is  authorized  by  the  Administrator 
to  conduct  practical  tests. 

In  NoUce  No.  95-11,  the  FAA 
proposed  to  change  the  title  of  this 
section.  The  proposal  also  contained 
editorial  and  format  revisions,  including 
proposed  paragraph  (b),  which  stated 
that  "The  student  is  the  pilot  in 
command  of  the  aircraft  during  the 
practical  test  unless  the  examiner  or 
another  person  has  been  so  designated 
before  the  flight." 

Comments:  AOPA  opposes  the  change 
in  the  language  of  §  61.47ft)).  The 


commenter  notes  that  the  current  rule 
states  that  the  examiner  or  inspector  is 
not  the  pilot  in  command.  AOPA 
contfflids  that  the  proposed  language 
creates  some  ambiguity  as  to  who  is 
pilot  in  command  and  notes  this 
ambiguity  was  addressed  in  the  1966 
amendment  to  §61.47,  which  adopted 
the  existing  rule  language.  HAI  suggests 
modifying  proposed  §61 .47(b)  by 
replacing  the  word  "student"  with 
"apphcant"  because  the  individual 
taking  the  test  may  have  progressed 
beyond  the  stage  of  student. 

rAA  Response:  After  reviewing 
AOPA's  comment,  the  FAA  has 
concluded  that  the  language  in 
proposed  paragraph  (b)  is  ambiguous 
and  should  be  withdrawn  and  replaced 
with  language  eqtuvaloit  to  the  existing 
rule.  The  proposal  is  adopted  with  thete 
changes. 

Sectimi  61.49    Retesting  after  feilure. 

In  Notice  No.  95-11.  the  FAA 
proposed  to  delete  the  requirement  for 
an  applicant  to  wait  30  days  before 
reapplying  for  a  written  or  practical  test 
following  a  second  and  subisequent 
disapprovals,  and,  in  lieu  of  the  30-day 
waiting  period,  the  applicant  would  be 
required  to  receive  an  endorsement  from 
an  authorized  groimd  or  flight 
instructor,  as  appropriate.  Ihe  FAA  also 
proposed  to  reformat  this  section. 

Comments:  ATA  approves  of  the 
proposal  to  delete  the  30-day  waiting 
requirement.  AOPA  also  supports 
removal  of  this  requirement  fit>m  the 
rule.  AOPA  believes  that  the 
requirement  caused  unnecessary  delays 
in  the  certification  process  with  no 
benefit  to  safety  orpilot  proficiency. 

FAA  Response:  Ine  proposal  is 
adopted  as  prop>osed  except  for  minor 
editorial  changes  incorporated  into  the 
final  rule. 

Section  61.51    Pilot  logbooks. 

In  Notice  No.  9S-11,  the  FAA 
proposed  to  revise  and  reorganize 
§61.51,  largely  in  response  to  numerous 
requests  for  interpretation  from  the 
public  regarding  various  aspects  of  the 
rules  on  logging  flight  time.  The  changes 
were  intended  to  clarify  procedures  as 
well  as  to  ensure  consistency  with  other 
changes  to  part  61. 

A  significant  change  proposed  was 
the  elimination  of  the  distinction 
between  the  concept  of  acting  as  pilot  in 
command  and  the  logging  of  pilot-in- 
command  time.  This  represented  a 
fundamental  change  to  a  30-year  policy, 
and  although  one  intent  was  to 
eliminate  much  confusion  over  the 
proper  logging  and  authority  over  a 
flight,  the  change  was  directed  toward 
reestablishing  the  FAA's  original  intent 
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that  pilot-in-command  time  should 
require  a  pilot  to  have  authority  over  the 
flight,  and  that  the  pilot  not  merely  be 
manipulating  the  controls. 

The  FAA  proposed  two  paragraphs  in 
Notice  No.  95-11;  §  61.51(e)  "Two 
people  logging  pilot-in-command  time," 
and  §61.51(0  "Student  pilots  logging 
pilot-in-command  time"  which  have 
been  eliminated  from  the  final  rule  as 
discussed  below. 

Proposed  §  61.51(e)    Two  people 
logging  pilot-in-command  Ume. 

Proposed  paragraph  (e)  was  intended 
to  clarify  that  when  a  flight  instructor 
and  a  certificated  pilot  are  on  board  an 
aircraft  at  the  same  time,  each  may  log 
pilot  in  command  fUght  time.  It  also  was 
intended  to  specify  the  requirements 
that  a  flight  instructor  would  need  to 
meet  in  order  to  log  pilot  in  command 
flight  time.  Although  the  existing 
regulation  also  specified  that  a  flight 
instructor  may  log  all  flight  time  during 
Kvhich  the  person  acts  as  a  flight 
instructor  as  pilot-in-conunand  time,  the 
proposed  rule  provided  more  detail 
regarding  the  conditions  under  which 
this  could  occur. 

Comments:  AOPA's  objection  to  the 
elimination  of  the  concept  of  "sole 
manipulator  of  the  controls"  as  a  basis 
for  logging  pilot-in-command  time, 
discussed  below  with  respect  to  the 
final  rule's  paragraph  (e).  is  also 
referenced  in  this  proposed  paragraph. 
AOPA  and  NAFI  further  disagree  with 
proposed  §61. 51(e)(2)(i)  because  it 
precludes  the  logging  of  instruction  time 
if  it  is  not  in  a  course  of  training  for 
issuance  of  a  certificate  or  rating  or  to 
obtain  the  recency  of  experience 
requirements.  NAFI  believes  that  the 
proposal  penalizes  CFIs  who  give 
recurrency  training  or  additional 
instruction  such  as  aircraft  transition 
training.  AOPA  states  that  the  proposal 
will  provide  a  strong  disincentive  for 
instructors  to  give  the  type  of  training 
that  most  contributes  to  general  aviation 
safety.  NBAA  also  states  that  the 
language  in  proposed  §  61.51(e)(2)  (i) 
and  (ii)  is  too  prohibitive  and 
recommends  deleting  the  requirement 
that  instruction  be  "in  a  course  of 
training  for  the  issuance  of  a  certificate 
or  rating."  HAI  recommends  eliminating 
all  wording  after  "flight  instructor"  in 
proposed  S61.51(e)(2)(i),  as  well  as 
corresponding  changes  to  §  61.51(i),  to 
allow  an  instructor  to  log  time  spent  as 
pilot  in  command  giving  aircraft 
checkouts  and  currency  training. 
Individual  coramenters  also  express  the 
view  that  the  requirement  in 
S  61.Sl(e)(2)(i)  that  the  training  be 
toward  a  certificate  or  rating  is  too 
restrictive. 


NATA  opp>oses  proposed 
§6l:51(e)(2)(ii)  and  states  that  the 
proposal  will  eliminate  the  ability  of  {m 
instrument  student  to  log  instrument 
training  time  as  pilot-in-command  time. 
This  will  place  an  undue  financial 
burden  on  the  student  and  possibly 
create  a  safety  hazard  if  students  logging 
time  for  their  commercial  requirements 
are  forced  to  fly  extra  hours  as  pilot  in 
command.  NATA  does  not  believe  this 
was  the  FAA's  intent,  and  the 
commenter  recommends  eliminating 
this  language.  HAI  echoes  NATA's 
concern  by  stating  that  the  proposed 
rule  effectively  prohibits  instnunent 
students  fiom  logging  time  spent  under 
IFR  as  pilot-in-command  time,  even 
when  the  student  is  the  sole 
manipulator  of  controls,  because  the 
proposed  §  61.51(e)(2)(ii)  requirement 
for  the  student  to  be  qualified  in 
accordance  with  the  operating  rule 
would  mean  compliance  with  the    . 
proposed  §61. 3(e)(1).  That  rule  would 
dictate  possession  of  an  instrument 
rating  in  that  case.  HAI  therefore 
recommends  deletion  of  proposed 
S61.51(e)(2)(ii). 

AOPA  expresses  concern  about 
proposed  §  61.51te)(3),  which  requires 
that  aircraft  used  for  flight  training  must 
have  dual  functioning  flight  controls 
and  engine  controls  that  can  be  reached 
from  either  pilot  station  in  order  for 
both  the  student  and  instructor  to  log 
pilot-in-command  time.  The  commenter 
encourages  the  FAA  to  clarify  which 
engine  controls  must  be  accessible. 
According  to  AOPA,  there  are  many 
cases  when  training  is  conducted  in  a 
tandem  seat  aircraft  where  there  are 
throttles  available  to  both  airmen; 
however,  the  mixture  control  and 
magneto  switch  are  only  accessible  from 
the  front  seat.  AOPA  believes  that  both 
student  and  instructor  should  be  able  to 
log  pilot-in-command  time  when 
instruction  is  given  in  such  an  aircraft. 
The  commenter  also  states  that  the 
proposal  does  not  address  the  fact  that 
balloons  do  not  have  dual  functioning 
controls. 

An  individual  commenter  states  that 
the  requirement  in  proposed 
§  61.51(e)(3)  for  dual  functioning  flight 
controls  contradicts  §  91.109(a).  Another 
commenter  requests  clarification  of 
proposed  §61. 51(e)(3)  to  specify  which 
engine  controls  must  be  reachable  bom 
either  pilot  station  when  a  pilot  and 
authorized  flight  instructor  both  log 
pilot-in-command  time.  Echoing 
AOPA's  concerns,  the  commenter  points 
out  that  for  some  tandem  seat  airplanes, 
the  mixture  and  ignition  controls  can 
only  be  reached  from  the  front  seat. 
Several  individual  commenters  also 
point  out  that  it  would  be  impossible  for 


balloons  to  comply  with  the  dual- 
control  requirement. 

Several  mdividual  commenters  object 
to  the  proposed  requirement  that  flight 
instructors  possess  at  least  a  third 'class 
medical  certificate  to  log  instruction 
time,  stating  that  for  advanced 
instruction  this  is  unjustified. 

FAA  Response:  After  further  review, 
the  FAA  has  determined  that  the 
increased  regulatory  and  economic 
burden  resulting  from  this  proposal 
does  not  sufficiently  estabUsh  a  safety 
justification  based  on  operational 
requirements  and  accident/incident 
data.  Therefore,  the  proposed  paragraph 
has  been  eliminated  from  the  final  rule. 

Proposed  §  61.51(f)    Student  pilots 
logging  pilot-in-command  time. 

The  FAA  proposed  to  permit  student 
pilots  who  meet  certain  provisions  to 
log  pilot  in  command  flight  time  when 
they:  are  the  sole  occupant  of  the 
aircraft;  have  a  supervised  pilot  in 
command  flight  endorsement;  and  are 
undergoing  a  course  of  training  for  a 
pilot  certificate  or  rating  or  are  logging 
pilot-in-command  time  toward  a 
certificate  or  rating. 

Comments:  HAT  objects  to  the 
wording  of  proposed  §  61.51(f)  because 
it  does  not  provide  for  students  logging 
pilot-in-command  time  beyond  that 
needed  for  experience  requirements. 
HAI  asks  for  clarification  as  to  how  the 
additional  time  would  be  logged.  AOPA 
finds  the  issue  of  supervised  pilot-in- 
command  time  unclear  with  regard  to 
lowing  of  flight  time. 

FAA  Response:  For  the  reasons 
previously  discussed,  the  FAA  is  not 
adopting  the  proposal  to  establish 
supervised  pilot-in-command  time. 
However,  the  final  rule  still  permits 
student  pilots  to  log  solo  time  as  pilot- 
in-conunand  time  according  to  the 
provision  in  §  61.51(e)(4)  of  the  final 
rule. 

Section  61.51(a)    Training  time  and 
aeronautical  experience. 

The  FAA  proposed  minor  editorial 
and  format  changes  to  this  paragraph. 

Comments:  EAA  and  NAFI  disagree 
with  the  removal  of  the  existing  rule's 
phrase  "The  logging  of  other  flight  time 
is  not  required"  from  proposed 
§  61.51(a),  stating  that  the  delation  may 
impose  a  significant  burden  on  the  high 
time  and  sport  aviation  pilot.  The 
commenters  state  that  there  is  no  safety 
reason  to  require  the  logging  of  all  flight 
time,  and  the  elimination  of  this 
provision  will  only  create  more 
enforcement  actions  against  pilots. 

FAA  Response:  The  FAA  notes  the 
concern  of  EAA  and  NAFI,  but  feels  that 
the  existing  phrase  was  redundant,  and 
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that  its  deletion  does  not  impose  costs 
or  burdens  on  pilots.  The  rule  was 
revised  to  clarify  what  flight  time  is 
required  to  be  logged.  Other  flight  time 
can  be  logged  at  the  pilot's  option,  but 
it  is  not  required.  The  final  rule  is 
adopted  as  proposed. 

Section  61.51(b)    Logbook  entries. 

The  FAA  proposed  to  delete  the 
reference  to  "solo  time"  because  of  the 
proposed  deletion  of  that  term  as 
discussed  in  the  analysis  of  §  61.1.  The 
FAA  also  proposed  format  changes  to 
the  existing  rule. 

Comments:  AOPA  comments  that 
"total  time  of  flight"  in  proposed 
§61.51(b)(l)(ii)  is  not  defined  in  the 
regulations,  although  it  has  historically 
been  taken  as  synonymous  with  the 
existing  and  proposed  definition  of 
"flight  time"  in  part  1,  a  term  which 
AOPA  states  is  equated  with  "block 
time"  in  most  of  die  industry.  AOPA  is 
concerned  that,  without  such  a 
definition,  the  proposed  rule's  use  of  the 
term  "in  actual  flight"  confuses  the 
meaning  of  "total  time  of  flight" 

FAA  Hesponse:  As  discussed  in  the 
analysis  of  §  61.1,  the  FAA  has  decided 
to  retain  "solo  time"  in  this  pwragraph 
of  the  final  rule.  The  FAA  notes  AOPA's 
concern,  and  has  decided  to  use  the  less 
ambiguous  term  "flight  time"  in  the 
final  rule  instead  of  the  phrase  "total 
time  of  flight".  The  final  rule  also 
deletes  the  language  "and  the  cmtificate 
number  of  the  safety  pilot",  as 
explained  in  the  analysis  of  §61. 51(g), 
and  includes  language  pertaining  to 
logbook  entries  for  flights  conducted  in 
approved  flight  simulators  and 
approved  flight  training  devices. 

Section  61.51(c)    Logging  of  pilot  time. 

In  Notice  No.  95-11,  the  FAA  set  forth 
provisions  regarding  the  use  of  pilot 
time.  No  substantive  comments  were 
received,  and  the  final  rule  is  adopted 
as  proposed. 

Section  61.Sl(d)    Logging  of  solo  flight 
time. 

In  Notice  No.  95-11,  the  FAA 
proposed  to  eliminate  the  term  "solo 
flight  time"  and  replace  it  with  the  term 
"supervised  pilot-in-command  time"  as 
disoissed  in  the  analysis  of  §61.1.  The 
existing  rule's  provisions  for  logging 
solo  time  were  therefore  also  deleted  in 
the  proposed  rule. 

Comments:  AOPA  states  that  no 
provision  exists  in  proposed  §  61.51  for 
logging  supervised  pilot-in-command 
time,  even  though  such  time  is  proposed 
to  be  required  for  both  primary  and 
advanced  certificates.  HAI  echoes  these 
concerns  and  asks  whether  dual  pilot- 
in-command  time  meets  the  supervised 


pilot  in  command  requirements.  AOPA 
states  that  the  definition  of  supervised 
pilot-in-command  time  is  unclear,  and 
that  introducing  the  term  at  the  expense 
of  the  existing  concept  of  solo  time 
confuses  rather  than  clarifies  matters. 
The  commenter  states  that  the  change 
from  solo  to  supervised  pilot  in 
command  creates  problems  with  respect 
to  numerous  other  proposed  regulations. 
Many  individual  commentere  shared  the 
concerns  of  these  associations. 

FAA  Response:  The  FAA  notes  the 
concerns  of  AOPA,  HAI,  and  other 
commenters,  and  is  not  adopting  the 
new  term  "supervised  pilot-in- 
command  time"  in  the  final  rule. 
Accordingly,  the  final  rule  adds 
§  61.51(d),  "Logging  of  solo  flight  time," 
which  reiterates  the  provision  of 
existing  §  61.51(c). 

Section  6 1 . 5 1  (e)    Logging  of  pilot-in- 
command  flight  time. 

In  Notice  No.  95-11,  the  FAA 
clarified  the  procedures  for  logging  pilot 
in  command  flight  time  in  proposed 
§61.51  (d)  and  (e).  The  FAA  specified 
that,  except  when  a  flight  instructor 
provides  flight  training,  only  one  person 
may  log  pilot  in  command  flight  time. 
This  provision  was  intended  to 
eliminate  confusion  under  the  existing 
rule,  particularly  regarding  the 
provision  that  permits  any  pilot  to  log 
pilot-in-command  time  while  acting  as 
pilot  in  command  of  an  aircraft  for 
which  more  than  one  pilot  is  required. 
The  FAA  proposed  that  the  holder  of  a 
pilot  certificate  may  log  pilot-in- 
command  time  only  when  that  pilot:  (1) 
Has  the  final  authority  and 
responsibility  for  the  operation  and 
safety  of  the  flight;  (2)  holds  the 
appropriate  ratings;  (3)  has  been 
designated  pilot  in  command  before  the 
flight;  and  (4)  the  pilot-in-command 
time  occurred  in  actual  flight  conditions 
and  in  an  aircraft. 

Comments:  AOPA  states  that  it  finds 
the  most  notable  change  to  the  rules  for 
logging  pilot-in-command  time  to  be  the 
elimination  of  the  term  "sole 
manipulator  of  controls."  AOPA  notes 
that  there  is  no  longer  a  distinction 
between  the  pilot  operating  the  aircraft 
and  the  pilot  who  has  ultimate  authority 
over  the  flight  (acting  pilot  in 
command).  The  commenter  urges 
rethinking  the  entire  pilot  in  command 
issue.  AOPA  also  expresses  concern 
about  proposed  §  61.51(d)(4).  which 
provides  that  pilot-in-command  time 
may  only  be  logged  when  the  flight  time 
"occurs  in  actual  flight  conditions."  The 
commenter  notes  that  proposed 
§  61.51(b)  provides  that  for  purposes  of 
training  time  and  aeronautical 
experience  toward  a  certificate  or  rating. 


a  person  must  enter  the  "total  time  of 
flight,"  which  AOPA  states  has  been 
historically  interpreted  as  the  equivalent 
of  "flight  time"  as  defined  in  part  1.  Part 
1  defines  "flight  time"  as  "the  time 
beginning  when  an  aircraft  moves  under 
its  own  {>ower  for  purposes  of  flight  and 
ending  when  the  aircraft  comes  to  rest 
after  landing."  AOPA  contends  that  the 
difference  between  the  two  provisions 
may  require  two  separate  logbook 
mtries  after  one  flight:  one  entry  for  the 
time  the  aircraft  is  in  actual  flight  and 
another  entry  for  the  "block"  or  Hobbs 
meter  time.  NBAA  joins  with  AOPA  in 
its  concerns  regarding  use  of  the  term 
"actual  flight  conditions"  in  proposed 
§  61.51(d)(4)  as  possibly  prohibiting  taxi 
time  from  counting  towards  flight  time. 
NBAA  states  that  this  would  discourage 
learning  opportunities  during  a  phase  of 
flight  thiat  is  critical  to  safety,  esp>ecially 
for  avoidance  of  runway  incursions. 
HAI  echoes  these  concerns,  requesting 
the  alignment  of  the  definition  of  flight 
time  in  proposed  §  61.51(d)(4)  with  the 
definition  in  §  1.1.  HAI  also 
reoHnmends  a  provision  to  cover  a  rated 
pilot  operating  solo,  such  as  an 
additional  paragraph  in  §  61.51(d). 

FAA  Response:  After  further  review, 
the  FAA  has  decided  not  to  adopt  the 
proposal  to  change  the  provisions  for 
the  logging  of  pilot-in-conunand  time. 
The  FAA  has  determined  that  the 
increased  regulatory  and  economic 
Inuden  resvdting  from  this  proposal  is 
not  sufficienUy  supported  by  a  safety 
justification  based  on  operational 
requirements  and  accident/incident 
data.  However,  the  FAA  woiUd  like  to 
take  this  opportunity  to  clarify  the 
proper  logging  of  pilot-in-command 
time  for  recreational,  private,  and 
commercial  pilots.  The  FAA 
acknowledges  there  has  been  confiisicm 
in  the  past  regarding  the  logging  of 
pilot-in-conmiand  time  by  these  pilots 
and  that  inconsistent  policy  opinions 
have  been  issued  by  the  FAA.  Hie  FAA 
has  determined  that  clarity  is  necessary 
to  preserve  the  value  of  pilot-in- 
command  time.  In  light  of  the 
inconsistent  policy  opinions  issued  by 
the  FAA,  however,  this  clarification  is 
meant  to  be  prospective  and  not  to 
require  pilots  to  "revisit"  past  logging. 
The  FAA's  position  regarding  the  proper 
logging  of  pilot-in-command  time  for  a 
recreational,  private,  or  commercial 
pilot  applicable  after  the  eCfiective  date 
of  this  final  rule  is  set  forth  in  this 
response. 

'niere  are  only  three  ways  for  a 
recreational,  private,  or  commercial 
pilot  to  properly  log  pilot-in-command 
time  in  accordance  with  section  §  61.51. 
These  pilots  may  properly  log  pilot-in- 
command  time:  (1)  When  the  pilot  is  the 
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sole  manipulator  of  the  controls  of  an 
aircraft  for  which  the  pilot  is  rated;  (2) 
when  the  pilot  is  the  sole  occupant  of 
the  aircraft;  or  (3)  except  for  recreational 
pilots,  when  the  pilot  is  acting  as  pilot 
in  command  of  an  aircraft  for  which 
more  than  one  pilot  is  required  under 
the  type  certification  of  the  aircraft  or 
the  regulations  under  which  the  flight  is 
conducted. 

As  noted  in  Notice  No.  95-11,  there 
has  been  a  distinction  between  acting  as 
pilot  in  command  and  logging  of  pilot- 
in-command  time.  "Pilot  in  command." 
as  defined  in  part  1.  "means  the  pilot 
responsible  for  the  operation  and  safety 
of  an  aircraft  during  flight  time." 
Section  61.51  is  a  flight-time  logging 
regulation  under  which:  (1)  pilot-in- 
command  time  may  be  logged  by 
someone  who  is  not  actually  the  pilot  in 
command  as  defined  in  part  1  (e.g., 
when  the  pilot  is  the  sole  manipulator 
of  the  controls  of  an  aircraft  for  which 
the  pilot  is  rated  but  is  not  the  pilot  in 
command  as  defined  in  part  1);  and  (2) 

S'lot-in-command  time  may  not  be 
gged  by  someone  who  is  the  actual 
pil^  in  command  as  defined  in  part  1 
(e.g.,  when  the  pilot  acting  as  pilot  in  * 
command  of  an  aircraft  on  which  more 
than  one  pilot  is  not  required  undw  the 
type  certification  of  the  aircraft  or  the 
regulations  under  which  the  flight  is 
conducted  is  not  the  sole  manipulator  of 
the  controls  of  the  aircraft,  and  the  pilot 
who  is  the  sole  manipulator  of  the 
controls  is  logging  that  time  as  pilot-in- 
command  time). 

Two  recreational,  private,  or 
commercial  pilots  may  not 
simultaneously  log  pilot  in  command 
flight  time  when  one  pilot  is  acting  as 
pilot  in  command  as  defined  in  part  1, 
and  the  other  pilot  is  the  sole 
manipulator  of  the  controls,  unless  the 
aircraft  type  certification  or  the 
regulations  under  which  the  flight  is 
conducted  require  more  than  one  pilot. 
In  contrast,  an  ATP  may  log  all  flight 
time  as  pilot-in-command  time  when 
that  pilot  is  acting  as  the  pilot  in 
command  as  defined  in  part  1  during  an 
operation  requiring  an  ATP  certificate 
regardless  of  who  is  manipidating  the 
controls  of  the  aircraft.  This  distinction 
between  the  concept  of  acting  as  pilot  in 
command  and  the  logging  of  pilot-in- 
command  time  will  continue  in  this 
final  rule. 

The  FAA  also  notes  the  concern  of 
AOPA  and  NBAA  regarding  the  wording 
"actual  fUght  conditions"  in  proposed 
§  61.51(d).  redesignated  as  §  61.51(e)  in 
the  final  rule,  and  has  deleted  the 
objectionable  language.  The  FAA  notes 
that  the  Amendment  No.  61-100  did  not 
include  a  provision  to  permit  a  student 
pilot  to  log  pilot-in-command  time 


when  that  student  is  the  sole  occupant 
of  the  aircraft.  Section  61.51(e)(4) 
includes  such  a  provision. 

Section  61.51(f)    Logging  second-in- 
command  flight  time. 

The  FAA  proposed  to  require  a  pilot 
who  logs  second-in-command  flight 
time  to  meet  the  requirements  of 
§61.55. 

Conunents:  AOPA  expresses  concern 
that  changes  to  other  regulations  made 
this  requirement  onerous  with  respect  to 
safety  pilots.  Several  individual 
commenters  echo  AOPA's  concerns. 

FAA  Response:  The  FAA  addressed 
concerns  to  this  rule  by  modifying 
proposed  §61.55  in  the  final  rule,  as 
discussed  below,  and  therefore  no  major 
changes  were  necessary  to  this 
paragraph.  The  FAA  has  added  the 
phrase  "the  regulations  under  which  the 
flight  has  been  conducted"  in  paragraph 
(f)(2)  to  permit,  for  example,  safety 
pilots  complying  with  §  91.109  to  be 
allowed  to  log  second  in  command  time. 

Section  61.51(g)    Logging  instrument 
flight  time. 

The  FAA  proposed  to  clarify  the 
information  required  for  the  logging  of 
instrument  experience  to  meet  the 
instrument  currency  requirements.  The 
proposal  did  not  significantly  alter  the 
ciurent  requirements  regarding  the 
logging  of  instrument  time.  However, 
the  proposal  stated  that  if  a  safety  pilot 
is  required,  the  name  and  pilot 
certificate  niunber  of  the  safety  pilot, 
and  the  location  and  kind  of  each 
completed  instrument  approach  must  be 
recorded.  The  existing  rule  did  not 
require  the  recording  of  the  safety  pilot's 
certificate  number  in  the  logbook  of  the 
person  logging  instrument  flight  time. 

Conunents:  Some  individual 
commentera  disagree  with  the  proposed 
requirement  that  the  certificate  number 
as  well  as  the  name  of  the  safety  pilot 
be  logged,  stating  that  this  would  not 
improve  safety.  Commenters  note  that 
the  certificate  number  is  often  the  pilot's 
social  security  number,  which  many 
would  hesitate  to  disclose  every  time 
they  act  as  a  safetypilot. 

FAA  Response:  Tne  FAA  notes  the 
privacy  concerns  of  individual 
commentera  and  has  therefore  deleted 
the  proposed  language  "and  pilot 
certificate  number"  from  the  final  rule. 
The  final  rule  also  includes  language 
relating  to  the  use  of  approved  flight 
simulators  and  approved  flight  training 
devices. 

Section  61.51(h)    Logging  training  time. 

The  FAA  proposed  specific 
requirements  for  a  pilot  to  log  training 
time  toward  a  certificate,  rating,  or  flight 


review.  The  proposal  required  that  the 
instructor  be  properly  authorized  to  give 
the  training,  and  that  the  information 
recorded  include  a  description  of  the 
training  given,  the  length  of  the  lesson, 
and  the  instructor's  signature,  certificate 
number,  and  certificate  expiration  date. 

Comments:  AOPA  objects  to  the 
proposed  language  apparently 
restricting  the  logging  of  training  time 
solely  to  ground  or  flight  instruction 
time  leading  toward  a  certificate,  rating, 
or  currency  requirements.  HAI  joins  in 
opposition  to  this  proposal  because  it 
does  not  include  provisions  for  pilots 
receiving  dual  training  in  a  simulator  or 
flight  training  device  unless  the  training 
is  for  the  purpose  of  meeting  experience 
requirements.  AOPA  also  asks  for 
clarification  as  to  whether  the  "training 
time"  logged  is  to  be  "flight  time"  as 
defined  in  part  1.  or  time  in  "actual 
flight." 

FAA  Response:  The  FAA  notes  the 
concerns  of  AOPA  and  HAI,  and 
therefore  has  deleted  the  proposed 
language  "for  the  purpose  of  obtaining 
a  certificate,  rating,  or  recency  of 
experience  requirements,  of  this  part" 
from  the  final  rule.  AOPA's  concern 
regarding  the  confusion  between  "flight 
time"  and  "actual  flight"  was  addressed 
through  the  elimination  of  the  wording 
"actual  flight"  elsewhere  in  paragraph 
(b)  of  this  section,  as  previously 
discussed. 

Section  6l.51(i)    Presentation  of 
required  documents. 

In  the  proposal,  the  FAA  set  forth  the 
documents  a  person  would  have  to 
present,  in  addition  to  the  logbook, 
upon  the  request  of  an  authorized 
oflicial.  These  documents  included  the 
person's  pilot  certificate,  medical 
certificate,  or  any  other  record  required 
under  part  61.  The  proposal  added 
Federal  law  enforcement  officials  to  the 
list  of  officials  to  whom  a  pilot  must 
present  his  or  her  records  if  requested. 
The  proposal  also  set  forth  the 
documents  student  and  recreational 
pilots  must  carry. 

Comments:  AOPA  expresses  concern 
about  the  deletion  of  the  word 
"reasonable"  from  this  proposal.  Qting 
the  constitutional  protection  against 
unreasonable  search  and  seizure,  the 
conunenter  states  that  this  could  lead  to 
abuse  by  law  enforcement  officials. 
AOPA  questions  the  addition  of 
"Federal"  law  enforcement  officials  to 
the  list  of  officials  to  whom  a  logbook 
must  be  presented  as  well  as  the 
inclusion  of  pilot  and  medical 
certificates  in  this  proposed  rule.  AOPA 
further  contends  that  the  inspection  of 
such  certificates  is  adequately  addressed 
in  existing  §  61.3(h)  and  proposed 
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§61.3(1).  Individual  commenters  oppose 
this  proposed  provision  permitting 
inspection  by  the  FAA,  the  NTSB,  or 
law  enforcement  officers.  HAI  objects  to 
the  requirement  in  proposed 
§61.51(j)(2)(i)  that  a  student  pilot  must 
carry  his  or  her  logbook  to  exercise  the 
privileges  of  his  or  her  certificate. 
Individual  commenters  object  to  the 
requirement  that  recreational  pilots 
carry  logbooks  for  flight  at  night  and  in 
airapace  in  which  communications  are 
reouired. 

FAA  Response:  The  proposal 
inadvertently  deleted  the  word 
"reasonable"  before  "request."  In  the 
final  rule,  the  phrase  "reasonable 
request"  has  been  retained.  The  FAA 
has  noted  HAI's  concern,  but  is  not 
persuaded  that  student  pilots  should  be 
exempt  &t>m  carrying  logbooks  on  all 
flights.  However,  in  partial  response  to 
HATs  concern,  as  well  as  that  of 
individual  commenters,  the  FAA  has 
decided  to  delete  the  proposed  logbook- 
carrying  requirements  for  recreational 
pilots,  except  for  ffights  of  more  than  50 
nautical  miles  bom  the  point  of 
departure.  In  addition,  the  FAA  has 
changed  the  heading  of  this  paragraph 
for  clarity,  because  a  student  is  required 
to  present  more  than  a  logbook.  The 
FAA  notes  that  this  requirement  is 
contained  in  the  existing  rule.  Except 
for  these  changes,  the  final  rule  is 
adopted  as  propc»ed. 

Other  §  61.51  issues. 

The  issue  of  logging  safety  pilot  time 
did  not  directly  afiiect  any  particular 

C graph  of  §  61.51  and  is  discussed 

Conunents:  AOPA  feels  that  proposed 
§61.51,  in  combination  with  other 
proposed  changes,  fails  to  provide  for 
the  logging  of  safety  pilot  time. 
According  to  the  commenter,  when  a 
safety  pilot  also  functions  as  the 
designated  pilot  in  command,  the  pilot 
actually  flying  the  aircraft  is  not 
permitted  to  log  pilot-in-command  time, 
nor  can  the  pilot  log  second  in 
command  time  since  he  or  she  is  not  a 
required  ffight  crewmember.  It  is 
tmclear  to  the  commenter  how  tasks 
such  as  instrument  approaches 
conducted  for  proficiency  can  be  logged. 
It  also  appeara  to  AOPA  that  the  only 
provision  for  a  safety  pilot  to  log  flight 
time  is  as  second  in  command  under 
§  61.51(g)(2).  The  commenter  is 
concerned  that  a  safety  pilot  acting  as  a 
required  crewmember  in  simulated 
instnunent  conditions  could  possibly  be 
subject  to  the  second  in  command 
training  and  reciurency  requirements  in 
§  61.55(d).  An  individual  commenter 
echoes  AOPA's  concern,  stating  that 
proposed  §  61.51  fails  to  address  if. 


when,  or  how  a  safety  pilot  may  log 
fli^t  time. 

FAA  Respons^:  The  FAA  did  not 
intend  to  prevent  safety  pilots  from 
logging  second  in  command  time  or  to 
require  them  to  comply  with  the 
requirements  of  proposed  §  61.55.  The 
FAA  has  noted  the  concerns  of  AOPA 
and  others,  and  has  modified 
§  61.51(f)(2)  of  the  final  rule  to  permit 
safety  pilots  to  log  second  in  command 
time. 

Section  61.53    Operations  during 
medical  deficiency. 

The  FAA  proposed  to  divide  this 
section  into  two  paragraphs.  Proposed 
paragraph  (a)  applied  to  operations  that 
require  pilots  to  hold  medical 
certificates  issued  imder  part  67. 
Proposed  paragfaph  (b)  applied  to 
operations  in  which  pilots  are  not 
required  to  hold  a  medical  certificate, 
was  developed  primarily  in  response  to 
EAA's  petition  to  permit  a  pilot  without 
a  medical  certificate  to  exercise  the 
privil^es  of  a  recreational  pilot 
certificate.  Proposed  paragraph  (b)  also 
applied  to  glider  and  balloon 
operations.  The  FAA  also  proposed 
language  specifying  that  a  pilot  may  not 
act  as  pilot  in  command  or  as  a  required 
flight  crewmember  while  taking 
medication  or  receiving  other  treatment 
for  a  medical  condition  that  would 
make  the  person  unable  to  meet  the 
medical  requirements  for  the  certificate 
held  or  to  operate  an  aircraft  in  a  safe 
manner,  as  appropriate. 

Conunents:  EAA.  AOPA.  and  NAFI 
object  to  the  proposed  language  of 
§  61.53(a)(1)  and  (b)(1).  which  states  that 
a  pilot  may  not  act  as  pilot  in  command, 
or  as  a  required  crewmember,  if  that 
person  "has  reason  to  know  of  any 
medical  condition  that  would  make  the 
person  unable  to  meet  the  requirement 
for  the  medical  certification  held." 
These  commenters  believe  that  the  new 
standard  is  very  subjective  and  may 
produce  unnecessary  enfiHcement 
actions.  AOPA  states  that  the  language 
efl'ectively  holds  an  airman  to  a 
negligence  standard  concerning  the 
exercise  of  the  privileges  of  an  airman 
certificate.  NATA  joins  in  the  concerns 
expressed  by  the  other  commentera 
regarding  diis  language  and  states  that  it 
should  be  changed  to  reflect  "definitive 
knowledge"  or  eliminated  fit>m  the  rule. 
GAMA  finds  this  language  ambiguous 
and  recommends  it  be  dearly  defined  or 
deleted. 

FAA  Response:  After  consideration  of 
the  comments,  the  FAA  has  determined 
that  the  disputed  language,  "knows  or 
has  reason  to  know"  is  necessary  to 
ensiue  that  pilots  seriously  evaluate 
their  health  prior  to  operating  an 


aircraft.  The  FAA  does  not  believe  that 
the  disputed  language  imp>oses  an 
additional  burden  on  pilots  because 
§  61.53  already  requires  pilots  to 
evaluate  their  health  prior  to  each  flight. 
The  proposed  language  merely  clarifies 
this  existing  requirement.  The  FAA 
acknowledges  that  the  language  is 
subjective  and  is  relying  on  pilots  to  use 
reasonable  judgment.  After  hirther 
review,  the  FAA  has  determined  that  for 
operations  that  do  not  require  a  medical 
certificate,  the  language  referring  to 
medication  or  treatment  would 
effectively  establish  standards  for  self- 
evaluation.  Therefore,  this  language  has 
been  deleted  for  operations  that  do  not 
require  a  medical  certificate.  The  FAA 
has  decided  to  retain  the  two-paragraph 
format  of  the  proposed  rule  because  it 
clarifies  a  pilot's  responsibilities  for 
medical  seirevaluation,  regardless  of 
whether  or  not  a  pilot  is  required  to 
hold  a  medical  certificate. 

The  proposal  is  adopted  with  minor 
editorial  changes  and  the  changes  noted 
above. 

Section  61.55    Second-in-command 
qualifications. 

This  proposal  was  intended  to  clarify 
the  requirements  under  §61.55  for 
pilots  serving  as  second  in  command  of 
an  aircraft  that  requires  more  than  one 
pilot. 

Comments:  ALPA  supports  the 
second  in  command  training 
requirements  of  proposed  §61.55. 
GAMA  conunents  that  the  addition  of 
flight  deck  management  training  is  a 
very  positive  change.  GAMA  believes, 
however,  that  the  desired  level  of 
structure  and  standardization  can  best 
be  achieved  by  requiring  that  the  §  61.55 
authorization  be  approaiched  with  the 
same  level  of  control  as  provided  in 
§§  61.58  and  61.157.  According  to 
GAMA,  second  in  command  training 
should  be  conducted  with  an  approved 
syllabus  by  authorized  instructore  using 
established  standards  of  performance. 

AOPA  is  concerned  that  safety  pilots 
acting  as  required  crewmembere  in 
simulated  instrument  conditions  may  be 
subject  to  the  second  in  conunand 
requirements.  The  commenter  notes  that 
proposed  §  61.55(b)  provides  that  no 
person  may  act  as  second  in  command 
in  "operations  requiring  a  second  in 
command"  unless  that  person  meets  the 
second  in  command  training  and 
recurrency  requirements.  AOPA 
contends  that  §  91.109  makes  a  safety 
pilot  a  required  crewmember  in 
simulated  instrument  conditions.  AOPA 
states  that  "under  the  proposal  the 
safety  pilot  may  not  log  pilot-in- 
command  time  but  that  person  is 
required  for  the  operation;  therefore  the 
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safety  pilot  must  be  second  in 
command."  AOPA  does  not  believe  that 
a  safety  pilot  should  be  subject  to  the 
second  in  command  qualification 
requirements  and,  therefore, 
recommends  that  the  safety  pilot  be 
added  to  the  list  in  §  61.55  for  whom  the 
training  requirements  of  §  61.55(b)  do 
not  apply. 

FAiA  Response:  After  consideration  of 
the  comments,  the  FAA  has  determined 
that  the  proposed  second  in  command 
training  reqiiirements  should  be 
adopted  with  the  addition  of  paragraph 
(d)(4)  to  except  a  person  designated  as 
a  safety  pilot  as  required  by  §  91.109(b). 
The  final  rule  also  incorporates  other 
editorial  changes  and  provisions 
permitting  the  use  of  approved  flight 
simiilators  and  approved  flight  training 
devices  to  meet  the  requirements  of  this 
section. 

Section  61.56    FUght  review. 

The  FAA  did  not  propose  any  changes 
to  this  section  in  Notice  No.  95-11. 

Comments:  NAFI  recommends 
modifying  proposed  §61.56(0  to  except 
flight  instructors  who  have  given  10  or 
more  flight  reviews  or  have 
recommended  10  or  more  students  for 
flight  tests  from  the  required  flight 
review  requirement. 

AOPA  comments  that  the' current  and 
proposed  language  of  this  section  is 
confusing  and  should  be  reworded, 
using  the  instrument  ciirrency 
requirements  as  an  example. 

NAFI  suggests  that  a  flight  review 
should  not  be  required  for  pilots  who  fly 
only  single-seat  aircraft  (gyroplanes,  for 
example),  because  finding  a  training 
aircraft  and  an  instructor  might  be 
difficult  or  impossible. 

Another  commenter  opposes  the 
current  and  proposed  language  in 
paragraph  (b),  which  requires  a  glider 
pilot  who  substitutes  three  instructional 
fUghts  in  Ueu  of  the  1  hour  of  flight 
instruction  provided  for  in  paragraph  (a) 
to  perform  360-degree  turns  dining  each 
of  the  flights.  The  commenter  states  that 
the  requirement  for  360-degree  turns 
causes  instructors  to  limit  the  types  of 
maneuvers  conducted  during  the 
review. 

FAA  Response:  As  adopted  in 
Amendment  No.  61-100,  this  section 
includes  provisions  for  the  use  of 
approved  flight  simulators  and 
approved  flight  training  devices.  The 
FAA  notes  that  Amencknent  No.  61-100 
omitted  the  provision  permitting  a  pilot 
to  complete  a  phase  of  an  FAA- 
sponsored  pilot  proficiency  award 
program  (i.e..  Wings  Program)  in  lieu  of 
accomplishing  a  flight  review.  Such  a 
provision  is  included  in  paragraph  (e). 


In  response  to  the  comment 
concerning  the  performance  of  360- 
degree  turns,  the  FAA  has  modified  the 
language  in  paragraph  ($]  to  permit 
throB  instructional  flights  in  a  glider, 
each  of  which  requires  flight  to  traffic 
pattern  altitude,  in  lieu  of  the  1  hour  of 
flight  training  required  in  paragraph  (a). 
This  modification  should  provide 
instructors  with  greater  flexibility 
during  the  conduct  of  a  flight  review  for 
glider  pilots.  The  FAA  expects  that  each 
instructional  flight  to  traffic  pattern 
altitude  will  consist  of  a  launch,  cUmb. 
level  off.  turns,  descent,  and  landing  to 
ensure  that  the  pilot  can  demonstrate 
proficiency  in  each  phase  of  flight. 

Section  61.57    Recent  flight  experience: 
Pi  lot-in-command . 

Section  61.57(a)    General  experience. 

The  FAA  proposed  to  require  pilots  to 
make  at  least  three  takeoffs  and  three 
landings  to  a  full  stop  within  the 

Preceding  90  days  to  meet  the  recent 
ight  experience  requirements  of  this 
section.  The  FAA  also  proposed  that 
these  takeoffs  and  landings  involve 
flight  in  the  trafficpattem  at  the 
recommended  traffic  pattern  altitude  for 
the  airport.  For  the  reasons  discussed  in 
section  rV,B,  the  proposal  for  full-stop 
landings  and  the  requirement  for  fUght 
in  the  traffic  {Mttem  at  the 
recommended  traffic  pattern  altitude 
have  not  been  adopted  in  the  final  rule. 
The  existing  requirement  for  full-stop 
landings  in  a  tailwheel  airplane  is 
retained,  as  well  as  the  recently  enacted 
provisions  relating  to  the  use  of 
approved  flight  simulators  and 
approved  flight  training  devices. 

Section  61.57(b)    Night  takeoff  and 
landing  experience. 

In  Notice  No.  95-11.  the  FAA 
proposed  to  delete  the  reference  to  the 
term  "night"  from  this  paragraph. 

Comments:  AOPA  objects  to  the 
eUmination  of  the  definition  of  "night" 
fitjm  this  section  of  the  regulations 
because  most  airmen  do  not  have  access 
to  the  "Aeronautical  Almanac" 
referenced  in  the  part  1  definition  of 
"nipht." 

FAA  Response:  Upwn  consideration  of 
this  conunent,  the  FAA  retained  the 
language  of  the  existing  rule. 

Section  61.57(c)    Recent  instrument 
experience. 

The  FAA  proposed  to  revise  the 
requirements  for  recent  instnunent 
experience  to  include  six  instrument 
approaches,  holding  procedures, 
intercepting  and  tracking  VOR  radials 
and  NDB  bearings,  recovery  from 
unusual  flight  attitudes,  and  flight  by 
reference  to  instruments.  Under  the 


proposal,  these  maneuvers  were  not 
required  to  be  performed  under  actual 
or  simulated  instrument  flight 
conditions.  The  proposal  also 
eliminated  the  requirement  for  a  pilot  to 
log  6  hoiu^  of  instrument  time  under 
actual  or  simulated  flight  conditions  to 
meet  recent  instrument  experience 
requirements.  In  paragraph  (c)(3),  the 
FAA  proposed  to  revise  the  provisions 
regarding  recent  instrument  experience 
for  glider  pilots.  i 

Comments:  According  to  GAMA, 
instrument  ourency  in  a  multiengine 
airplane  should  be  accepted  for 
instrument  currency  in  a  single-engine 
aircraft,  but  not  the  converse.  NBAA 
proposes  12-month  currency 
requirements  because  most  business 
aircraft  operators  currently  conduct 
their  simulator  refresher  training  on  an 
annual  basis.  AOPA  states  that  the 
proposed  language  is  unclear 
concerning  the  requirement  that  if  a 
glider  pilot  carries  passengers,  the  pilot 
must  have  at  least  3  hours  of  instnunent 
time  in  gfiders.  The  conunenter 
recommends  retaining  the  language  of 
the  current  rule. 

FAA  Response:  As  discussed  in 
section  IV ,B,  the  FAA  has  decided  to 
retain  the  existing  requirement  that 
recent  instrument  experience  be 
performed  in  actual  or  simulated 
conditions,  and  withdraw  the  proposed 
requirements  for  recovery  fit)m  unusual 
flight  attitudes,  and  the  intercepting  and 
tracking  of  VOR  radials  and  NED 
bearings.  In  lieu  of  the  latter 
requirement,  §61. 57(c)(l)(iii)  is 
modified  to  require  a  pilot  to  intercept 
and  track  courses  through  the  use  of 
navigation  systems.  The  FAA  modified 
§  61.57(c)(1)  to  require  instrument 
experience  "under  actual  or  simulated 
instrument  conditions  either  in  flight 
appropriate  to  the  category  of  aircraft  for 
the  instrument  privileges  sought  or  in 
an  approved  flight  simulator  or  flight 
training  device  that  is  representative  of 
the  aircraft  category  for  the  instrument 
privileges  sought.  *  *  '"The  FAA 
notes  that  GAMA's  comment  would 
impose  an  additional  economic  burden 
on  pilots,  and  would  therefore  continue 
to  require  that  flight  time  used  to  satisfy 
instrument  recency  experience  be  in  the 
category  but  not  the  class  of  aircraft  for 
which  instnunent  privileges  are  sought. 
The  FAA  believes  that  the  removal  of 
the  proposed  requirement  to  perform 
and  log  recovery  from  unusual  attitudes 
should  relieve  the  concern  expressed  by 
NBAA  since  compliance  with  the 
remaining  requirements  should  be 
achievable  in  normal  flight  operations. 
In  consideration  of  AOPA's  comment, 
the  FAA  has  clarified  the  language  of 
paragraph  (c)(2)  in  the  final  rule.  The 
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FAA  also  Included  in  paragraph  (c)(2) 
the  requirement  that  the  instrument 
experience  be  performed  and  logged 
under  actual  or  simulated  instrument 
conditions. 

Section  61.S7(d)    Instnunent 
proficiency  check. 

The  FAA  proposed  to  clarify  this 
paragraph  by  requiring  that  the 
instnunent  proficiency  check  include  a 
representative  number  of  the  tasks 
required  for  original  certification  of  an 
instnunent  rating  and  by  replacing  the 
term  "instrument  competency  check" 
with  "instnunent  proficiency  check". 

Comments:  GAMA  states  that  the 
instrument  proficiency  check  will  be 
better  defined  by  the  inclusion  of  the 
tasks  listed  in  §61.57  (c)(l)(i)  throu^ 
(c)(l)(v).  NAFI,  however,  objects  to  the 
requirement  that  the  check  consist  of  a 
representative  number  of  the  tasks 
required  in  the  instnunent  rating 
practical  test.  NAFI  states  that  a 
proficiency  check  should  be  restricted 
to  those  items  a  pilot  is  likely  to 
encoimter  in  his  or  her  flying 
environment. 

Some  individual  commentere  express 
imcertainty  regarding  the  change  in 
terminology  bom  "instnunent 
competency  check",  in  the  current 
regulation,  to  "instrument  proficiency 
check",  as  specified  in  the  proposed 
rule  language.  They  point  out  that  this 
check  is  referred  to  as  an  "instnunent 
proficiency  test"  in  the  preamble.  At 
least  one  commenter  advocates  that 
instrument-rated  pilots  should  imdergo 
a  "check"  every  6  months. 

FAA  Response:  After  consideration  of 
the  comments,  the  FAA  has  determined 
that  the  requirement  to  perform  a 
representative  number  of  tasks  required 
by  the  instnunent  rating  practical  test 
will  promote  safety,  and  that  a  required 
"check"  every  6  months,  as  proposed  by 
one  commenter,  would  impose  an 
unwarranted  economic  burden  on  pilots 
seeking  to  retain  instrument  privileges. 
To  maintain  consistency  in  terminology 
throughout  the  rule,  the  proposal  to 
change  the  term  "instnunent 
competency  check"  to  "instnunent 
proficiency  check"  is  also  adopted.  In 
addition,  the  FAA  has  modified  the 
language  in  paragraph  (d)  to  reflect  that 
an  instnunent  proficiency  check  need 
only  be  accomplished  in  the  category  of 
airoaft  for  which  instrument  privileges 
are  sought.  Amendnftnt  No.  61-100 
inadvertently  required  that  this  check  be 
accomplished  in  the  class  of  aircraft  for 
which  privileges  are  sought 

Section  61.57(e)    Exceptions. 

The  FAA  proposed  to  extend  the 
exception  requirements  for  the  general 


and  night  recency  experience 
requirements  of  §  61.57  to  pilots  in 
command  in  part  125  operations. 

Comments:  HAI  questions  why  takeoff 
and  landing  ourency  does  not  apply  to 
part  121. 125.  or  135. 

FAA  Response:  In  response  to  HAI's 
query.  §  61.57(e)  excepts  these  pilots 
because  they  are  required  to  meet  recent 
experience  requirements  under 
§§  121.439, 125.285.  and  135.247.  In 
Notice  No.  95-11.  the  FAA 
inadvertently  omitted  the  references  to 
§§121.437.  121.439,  135.243.  and 
135.247  fitmi  this  paragraph  and  has 
therefore  included  them  in  the  final 
rule.  In  addition,  the  final  rule  modifies 
paragraph  (e)(1)  to  require  explicitly 
that  pilots  operating  imder  the 
exception  for  pilots  employed  by  part 
125  operators  comply  with  §§  125.281 
and  125.285,  because  the  FAA  has 
determined  that  pilot  in  command 
qualifications  and  the  recent  experience 
requirements  under  part  125  are 
equivalent  to  the  general  and  night 
recency  requirements  under  part  61. 

The  proposal  is  adopted  with  the 
changes  discussed  above  and  minor 
editorial  changes. 

Section  61.58    Pilot-in-command 
proficiency  check:  Operation  of  aircraft 
requiring  more  than  one  required  pilot. 

The  FAA  proposed  minor  editorial 
and  format  modifications  to  this  section 
in  Notice  No.  95-11.  including  a 
proposal  to  revise  former  §  61.58  (b)(3). 
(c)(2),  and  (e)  by  eliminating  references 
to  part  127,  because  no  certificate 
holdere  ourently  operate  imder  part 
127.  Furthermore,  the  FAA  proposed  to 
add  part  125  operators  to  existing 
§61.58  (b)(3).  (c)(2),  and  (e)  in  reference 
to  persons  conducting  operations  under 
part  125.  Part  125  opera  tore  were  not 
addressed  in  this  section  when  the  part 
was  initially  established,  therefore,  the 
FAA  proposed  to  include  part  125 
pilots. 

Additionally,  the  proposal  required  a 
pilot  seeking  an  aircraft  type  rating  to 
perform  to  ATP  standards,  which 
codified  the  existing  poUcy  for  FAA 
pilot  certification  standards.  The  FAA 
also  proposed  to  remove  the  obsolete 
reference  to  part  123  and  part  127 
operators. 

The  FAA  has  modified  the  final  rule 
so  that  §  61.58  is  substantially 
equivalent  to  the  provisions  set  forth  in 
Amendment  No.  61-100.  No  substantive 
comments  were  received. 


Section  61.59    Falsification, 
reproduction,  or  alteration  of 
applications,  certificates,  logbooks, 
reports,  or  records. 

Minor  editorial  changes  were 
proposed  to  this  section,  and  it  is 
adopted  as  proposed. 

Section  61.60    Change  of  address. 

The  FAA  proposed  editorial  and 
format  changes  to  this  section.  The  FAA 
also  proposed  to  revise  this  section  to 
include  ground  instructor  certificates. 

Comments:  AOPA  objects  to  the 
proposed  language  in  this  section  that 
provides  that  an  airman  may  not 
exercise  the  privileges  of  a  certificate 
unless  he  or  she  notifies  the  FAA  of  the 
change  within  30  days.  AOPA  believes 
that  the  use  of  the  word  "unless"  could 
be  interpreted  to  permanentiy  prohibit 
the  exercise  of  privileges  if  the 
notification  was  not  made  in  30  days. 
The  commenter  also  points  out  that 
groimd  instructor  certificates  were  not 
included  in  the  proposal. 

FAA  Response:  Tne  FAA  did  not 
intend  the  interpretation  suggested  by 
the  conunenter  and  does  not  believe  that 
the  language  reasonably  would  be 
interpreted  in  this  manner.  Similar 
language  was  used  in  the  existing  rule 
without  any  such  confusion.  Although 
the  FAA  acknowledges  that  the 
reference  to  groimd  instructor 
certificates  was  not  specifically  stated, 
the  term  "airman  certificate"  includes 
"ground  instructor  certificate." 
However,  the  final  rule  is  modified  by 
replacing  "Persons  who  hold  an  airman 
certificate"  with  "The  holder  of  a  pilot, 
flight  instructor,  or  ground  instructor 
certificate"  to  avoid  any  possible 
confusion  In  addition,  the  reference  to 
"new  address"  has  been  clarified  to 
incorporate  current  poUcy,  which  is  to 
not  accept  post  office  box  numbera  as 
thepermanent  mailing  address. 

The  proposal  is  adopted  with  the 
above  modification  and  minor  editorial 
changes. 

Subpart  B — Aircraft  Ratings  and  Pilot 
Authorizations 

Section  61.61    Applicability. 

The  FAA  proposed  to  delete  the 
words  "or  instnictor"  bom  this  section 
because  the  issuance  of  an  additional 
rating  for  a  flight  instructor  certificate  is 
contained  in  subpart  H  of  part  61. 

No  substantive  comments  addressing 
this  proposal  were  received.  The  FAA 
deleted  the  reference  to  "special 
purpose  authorizations"  from  the  final 
rule  and  substituted  the  term  "pilot 
authorizations"  because  subpart  B 
applies  to  additional  pilot 
authorizations. 
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Section  61.63    Additional  aircraft 
ratings  (other  than  airline  transport 
pilot)      , 

In  Notice  No.  95-1 1 ,  the  FAA 
proposed  to  revise  the  title  of  this 
section,  reformat  the  section  for  clarity, 
and  revise  the  required  aeronautical 
experience  and  training  requirements 
for  persons  seeking  an  additional 
category  and  class  rating.  The  proposal 
also  clarified  when  an  applicant  would 
be  required  to  accomplish  a  knowledge 
test.  In  addition,  the  FAA  proposed  to 
restrict  the  issuance  of  a  " VFR  only" 
limitation  for  an  aircraft  type  rating  to 
only  those  aircraft  that  cannot  be  used 
to  accomplish  the  practical  test  under 
IFR  because  its  type  certificate  makes 
the  aircraft  incapable  of  operating  imder 
IFR. 

Coxianents:  HAI  states  that  proposed 
§  61.63(a)(1)  seems  to  contradict 
proposed  §  61.63(a)(5),  which  states  that 
supervised  pilot  in  command  is  not 
required.  The  commenter  asks  whether 
it  is  the  FAA's  intention  that  no  solo 
time  be  required  for  an  additional 
category  rating.  HAI  states  that  in  such 
a  cimunstance,  a  rated  airplane  pilot 
transitioning  to  helicopters  "would 
never  experience  picking  the  aircraft  up 
writh  an  empty  seat."  HAI  asks  that 
proposed  §  61.63(a)(5)  be  deleted 
because  some  solo  time  in  a  different 
category  or  class  aircraft  should  be 
required. 

¥AA  Response:  The  FAA  agrees  with 
HAI's  position  and  has  deleted 
proposed  §  61.63(a)(5]  from  the  final 
rule.  In  addition,  the  FAA  has  modified 
the  rule  to  ensure  that  pilots  are 
required  to  meet  the  aeronautical 
experience  requirements  for  the  pilot 
certificate  and  class  rating  sought.  Also, 
the  FAA  has  included  the  provisions  of 
§61.64  adopted  in  Amendment  No.  61- 
lOO  in  this  section  and  added  provisions 
applicable  to  the  use  of  a  flight 
simulator  or  flight  training  device  to 
obtain  an  additional  rating  in  a 
powered-lift.  Section  61.64  has  been 
reserved. 

Additionally,  the  FAA  has  corrected 
an  inadvertent  omission  in  existing 
§61.64  (h)  and  (i)  by  permitting  a  type 
rating  for  a  single  station  airplane  to  be 
obtained  in  a  multiseat  version  of  that 
airplane.  The  final  rule  also  eliminates 
an  error  noted  in  §  61.64  as  adopted  in 
Amendment  No.  61-100.  The  existing 
rule  incorrectly  requires  all  applicants 
for  an  additional  category  rating  or  class 
rating  to  take  a  knowledge  test. 

Section  61.65    Instnunent  rating 
requirements. 

In  Notice  No.  95-11.  the  FAA 
proposed  revisions  to  §  61.65.  including 


changes  to  the  specified  aeronautical 
knowledge  areas,  areas  of  operation, 
aeronautical  experience  requirements, 
and  instrument  training  requirements. 
Significant  changes  proposed  included 
elimination  of  the  existing  aeronautical 
experience  requirements  of  125  hours 
total  time  and  50  hours  pilot  in  , 
command  cross-country  time;  an 
increase  in  the  required  instrument 
training  time  received  from  an 
instrument  instructor  to  40  hours 
compared  to  15  hours  in  the  existing 
rule;  and  the  addition  of  new  category- 
and  class-specific  requirements  for 
airplanes,  helicopters,  and  powered-lift. 
The  proposed  changes,  comments 
received,  and  the  FAA  response  to  the 
elimination  of  the  existing  125-hour 
total  time  and  50-hoiu-  pilot  in 
command  cross-country  time 
requirements  are  discussed  in  greater 
detail  in  section  IV,  E. 

In  the  FAA  proposal,  the  section  was 
organized  by  listing  requirements  in  a 
more  concise  format.  The  FAA  believes 
this  will  help  the  applicant  and  the 
examiner  know  more  readily  which 
requirements  are  to  be  met. 

The  FAA  added  a  requirement  in 
proposed  paragraph  (a)(2)  for  applicants 
to  bNs  able  to  write  in  the  EngUsh 
language,  while  deleting  existing 
provisions  for  the  Administrator  to 
place  a  limitation  on  the  certificates  of 
those  unable  to  meet  the  English 
language  requirements. 

In  proposed  paragraph  (a)(4),  the  FAA 
required  an  applicant  to  receive  training 
or  complete  a  home-study  program,  and 
receive  an  endorsement  fitnn  a  ground 
or  flight  instructor  certifying  that  the 
appUcant  received  training  on  the 
required  aeronautical  knowledge  areas 
of  this  section  that  are  appropriate  to  the 
instrument  rating  sought.  The  paragraph 
also  speciSed  that  an  applicant  for  a 
practical  test  must  receive  an 
endorsement  bom  the  fUght  instructor 
who  gave  the  applicant  training 
certifying  that  the  applicant  is  prepared 
for  the  practical  test. 

Proposed  paragraph  (a)(7)  specified 
that  an  applicant  who  completes  an 
instrument  practical  test  in  a 
multiengine  airplane  and  who  holds  an 
airplane  category  and  single-engine 
class  rating  is  considered  to  have  met 
the  requirements  for  an  instrument 
ratine  in  a  single-engine  airplane. 

In  Uie  aeronautic^  knowledge 
requirements  of  proposed  paragraph  (b) 
added  requirements  included  training  in 
windshear  avoidance,  aeronautical 
decision  making  and  judgment  in  the 
aeronautical  knowledge  requirements, 
and  flight  deck  resource  management,  to 
include  crew  communications  and 
coordination. 


In  proposed  paragraph  (c),  the  term 
"flight  proficiency  requirements"  is 
replaced  with  "areas  of  operation".  The 
new  requirements  included  a  change 
from  existing  language  for  specific 
training  in  the  VOR,  ADF,  and  ILS 
systems  to  a  more  general  requirement 
for  training  in  instnunent  approach 
procedures. 

In  proposed  paragraph  (d)(1),  the  FAA 
required  40  hours  of  instnunent  training 
from  an  instrument  instructor.  Although 
the  existing  rule  reqiiired  40  hoxas  of 
simulated  or  actual  instrument  time, 
only  15  hours  of  instrument  flight 
instruction  from  a  CFH  were  required. 
Proposed  paragraph  (d)(3)  required  that 
5  hours  of  instrument  training  be 
received  in  the  appropriate  category  and 
class,  while  paragraph  (d)(4)  required  3 
hours  of  such  class-specific  training 
within  60  days  preceding  the  test.  In 
proposed  paragraph  (d)(5),  the  FAA 
revised  the  250-nautical-mile,  cross- 
coimtry  requirement  of  instnunent 
rating-airplane  applicants.  It  was 
specified  that  at  least  one  leg,  measured 
as  a  straight-line  distance,  be  greater 
than  100  nautical  miles  between 
airports,  and  that  the  cross-country  be 
conducted  under  IFR  However,  the 
proposal  deleted  the  existing 
requirement  that  this  flight  be 
conducted  under  simulated  or  actual 
instnunent  conditions,  and  specified 
three  different  kinds  of  approaches  be 
conducted  during  the  flight  instead  of 
VOR,  ADF,  and  ILS  systems,  as 
provided  for  in  the  existing  rule.  Similar 
changes  were  proposed  in  paragraph 
(d)(6)  for  the  instrument  rating 
helicopter  requirements,  in  which  the 
required  cross-country  flight  was  100 
nautical  miles  with  one  segment  of  more 
than  50  nautical  miles.  Paragraphs  (d)(7) 
and  (d)(8)  proposed  similar 
requirements,  with  specified  distances 
for  airship  and  powered-Uft  instrument 
ratings,  respectively. 

Comments:  Qting  §  61.65(a)(4)(iv). 
HAI  conunents  that  the  language 
requiring  an  applicant  to  "have  received 
an  endorsement  bom  the  instructor  who 
gave  the  training"  occurs  frequently  and 
could  be  interpreted  to  mean  that  all 
training  required  for  the  rating  must  be 
from  one  instructor.  HAI  states  that  this 
could  be  a  problem  if  an  instructor 
becomes  unavailable  during  training. 

AOPA  expresses  concern  that,  in 
proposed  paragraph  (b),  the  FAA  failed 
to  include  its  new  Aronautical 
knowledge  area  of  planning  for  air 
trafSc  delays.  The  commenter  states  that 
this  requirement  was  included 
inappropriately  for  recreational  and 
private  pilots,  while  instrument-rated 
pilots  are  far  more  likely  to  encounter 
air  traffic  delays. 
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HAI  objects  to  the  requirement  in 
proposed  §  61.65(d)(1)  that  40  hours  of 
instrument  training  be  obtained  bom  a 
Oil  or  instrument  ground  instructor. 
The  commenter  states  that  currently 
part  of  this  training  can  be  logged  with 
either  a  safety  pilot  or  bom  a  CFI. 

NAFI  opposes  the  proposed  paragraph 
(d)  cross-country  requirements, 
especially  the  100-nautical-mile  leg 
requirement.  NAFI  does  not  see  a  need 
for  this  requirement  and  states  that  it 
would  preclude  a  cross-country  of  three 
relatively  equal  legs.  NAFI  comments 
that  cross-country  flight  already  would 
have  been  demonstrated  diuing  private 
pilot  training.  According  to  NAFI,  it  also 
may  be  difficult  to  meet  the  requirement 
for  three  different  types  of  approaches, 
as  well  as  an  instrument  approach  100 
nautical  miles  away,  in  some  parts  of 
the  country.  AOPA  also  objects  to  the 
100-nautioal-mile  leg  requirement, 
because  it  would  limit  training 
flexibility.  AOPA  comments  that  most 
learning  during  instrument  training 
results  from  entering  and  exiting  the 
terminal  environment.  An  individual 
commenter  echoes  AOPA's  concern. 

NATA  is  in  opposition  to  two  aspects 
of  the  proposed  requirements  for  the 
instrument  rating  long  cross-country 
flight.  According  to  NATA,  the 
requirement  in  proposed  §  61.65(d)(5) 
that  the  flight  be  performed  in  a  class- 
specific  aircraft  "poses  an  unnecessary 
economic  burden  on  the  student,  with 
no  benefit."  NATA  also  opposes  the 
elimination  of  any  requirement  for 
specific  types  of  approaches  and  states 
that  at  least  one  precision  approach 
should  be  required. 

AOPA  states  that  the  proposed 
requirement  for  the  instrument  cross- 
coimtry  flight  to  be  conducted  imder 
"IFR"  creates  significant  confusion 
because  the  term  "IFR"  is  not  defined  in 
part  1  or  part  61.  AOPA  interprets  the 
new  language  to  require  the  flight  to  be 
conducted  under  IMC  or  that  a  flight 
plan  be  filed.  The  commenter  states 
that,  under  its  interpretation  of  the 
proposal,  the  flight  instructor  would 
need  to  posses  a  medical  certificate 
since  the  instructor  would  have  to  be 
pilot  in  command  for  purposes  of  filing 
a  flight  plan.  AOPA  urges  the  retention 
of  the  current  language,  which  requires 
the  flight  to  be  conducted  under  "actual 
or  simulated  IFR  conditions." 

HAI  states  that  training  helicopters 
such  as  the  R-22  are  not  certificated  for 
flight  in  instrument  conditions.  The 
commenter  asks  whether  a  helicopter 
not  certificated  for  flight  in  IMC  can 
legally  be  flown  on  an  IFR  flight  plan, 
and  adds  that,  if  the  flight  is  done  under 
IFR,  and  VMC  cannot  be  maintained. 


then  the  pilot  will  need  to  cancel  IFR 
and  reattempt  to  meet  this  requirement. 

Additionally,  several  comments 
oppose  the  proposal  to  eliminate  the 
reqiurement  that  the  cross-country  flight 
be  flown  tmder  actual  or  simulated 
instrument  conditions.  One  individual 
commenter  states  that  the  visual 
reference  removes  the  need  for 
maintaining  spatial  orientation  and  a 
consistent  scan  of  the  panel,  and  that 
the  requirement  would  reduce  the  flight 
to  just  another  VFR  flight.  Commenters 
reconunend  a  requirement  for  2  to  5 
flight-time  hours  in  actual  instrument 
conditions. 

In  addition,  commenters  offer  various 
views  on  the  use  of  flight  simulaton  or 
groimd  training  devices,  advocating 
either  less  or  more  use  of  such 
equipment  during  the  instrument 
training.  GAMA  comments  that 
simulatore  and  flight  training  devices 
provide  much  more  effective  training 
than  simply  requiring  the  pilot  to  log  a 
certain  amoimt  of  "unfociued"  flight 
time.  GAMA,  the  FAA,  and  university 
research,  as  well  as  the  U.S.  military, 
have  demonstrated  that,  with  the  proper 
instruction,  relatively  low- time  pilots 
can  readily  learn  instrument  flying 
skills.  AOPA,  NBAA,  and  several 
individual  commenters  echo  these 
views  and  encourage  the  FAA  to 
expedite  the  integration  of  personal 
computer-based  flight  training  devices 
for  instrument  training  and  proficiency. 

FAA  Response:  The  FAA 
acknowledges  HAI's  concern  regarding 
the  language  "the  instructor  who  gave 
that  person  the  training"  and  therefore 
has  deleted  the  objecticmable  language. 
The  FAA  has  changed  the  language  in 
the  recreational  and  private  pilot 
aeronautical  knowledge  area 
requirements  so  that  it  now  refera  to 
delays  rather  than  specifically  to  ATC 
delays.  ATC  delays  concerning 
instrument  rated  pilots  are  addressed  in 
§  61.65(b)(3),  which  provides  for 
training  in  the  air  traffic  control  system 
and  procedures  for  instrument  flight 
operations.  The  FAA  notes  HAI's 
objection  to  proposed  §  61.65(d)(1).  Hie 
change  resulted  in  an  inadvertent 
increase  in  the  amount  of  instnunent 
time  that  must  be  obtained  from  a  CFII. 
The  FAA  has  noted  this  error  and 
corrected  it  in  the  final  rule.  The  FAA 
is  adopting  in  the  final  rule  the  proposal 
to  eliminate  the  existing  125-hour  total 
time  requirement,  but  is  not  eliminating 
the  50-hour  pilot  in  command  cross- 
country time  requirement,  as  discussed 
in  section  IV.E. 

In  response  to  NATA's  concerns 
regarding  class-specific  aircraft 
requirements  within  the  proposed  rule, 
the  FAA  has  withdrawn  the  proposed 


class-specific  instrument  rating,  with 
the  exception  of  the  powered-Uft 
instrument  rating,  as  explained  in 
section  IV.F.  NATA's  otiier  objection 
regarding  the  elimination  of  the 
requirements  for  specific  types  of 
approaches,  including  precision 
approaches,  is  addressed  in 
§  61.65(c)(6).  The  requirement  for 
specific  types  of  approaches  was  deleted 
from  the  aeronautioal  experience 
requirements  in  §  61.65;  precision 
approaches  are  still  covered  in  the  PTS. 
The  objections  of  AOPA  and  NAFI  to 
the  lOO-mile  leg  requirement  are  noted, 
and  the  FAA  has  decided  to  withdraw 
the  proposal  and  return  to  current 
requirements.  The  FAA's  intent  was  to 
clarify  the  regulation  but,  based  on  the 
comments  submitted,  the  provision 
resulted  in  greater  confusion  and  did 
not  provide  the  flexibiUty  for  pilots  to 
plan  their  cross-country  flights 
according  to  individual  situaticRis.  In 
addition,  based  on  the  above,  the  FAA 
has  decided  to  remove  from  the  final 
rule  the  50-mile  leg  requirement  for 
heUcopters.  In  response  to  AOPA's  and 
HAI's  conunent  regarding  the  use  of  the 
term  "IFR"  it  is  the  FAA's  intent  to 
require  a  person  to  file  an  instrument 
flight  plan  and  perform  a  flight  under 
IFR,  although  not  necessarily  under 
IMC  Therefore,  the  FAA  is  going 
forward  with  the  proposal.  The 
objections  raised  by  ccnnmenters 
regarding  the  need  fen*  instrument 
training  in  actual  or  simulated 
conditions  are  not  valid  because  the 
definition  of  instrument  training 
includes  a  requirement  for  actual  or 
simulated  conditions. 

Addressing  concerns  raised 
throughout  the  proposed  regulations, 
the  final  rule  modifications  to  this 
section  also  include  the  insertion  of 
language  restoring  the  ability  of  the 
Administrator  to  place  operating 
limitations  on  an  applicant  unable  to 
meet  the  English  language  requirements, 
as  discussed  in  section  IV.G;  and 
deletion  of  provisions  for  the  proposed 
instrument  airship  rating,  because  that 
rating  was  not  adopted,  as  discussed  in 
section  rV,D.  Similarly,  as  discussed  in 
section  IV  J),  the  FAA  is  not  adopting 
the  proposal  to  separate  the  instrument 
rating  into  single  and  multiengine 
classes,  the  proposed  paragraph  giving 
single-engine  instrument  privileges  to 
applicants  who  pass  the  instrument 
rating  practical  test  in  multiengine 
practical  test  is  redundant  and  therefore 
deleted. 

The  use  of  ground  training  devices 
was  addressed  in  Amendment  No.  61- 
100.  These  provisions  are  included  in 
the  final  rule. 
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Additionally,  the  final  rule  corrects 
several  errors  noted  in  paragraph  (g)  of 
the  existing  rule  as  adopted  in 
Amendment  No.  61-100.  Existing 
paragraph  (g)(1)  erroneously  contains 
the  word  "any"  prior  to  the  phrase 
"category,  class,  and  type  aircraft  that  is 
certificated  for  flight  in  instrument 
conditions."  This  incorrectly  allows  the 
use  of  any  category,  class,  and  type  of 
aircraft  during  the  practical  test;  e.g.,  the 
use  of  a  hehcopter  for  an  airplane 
instrument  rating  practical  test.  Also, 
that  same  paragraph  in  the  existing  rule 
contains  the  phrase  "that  is  certificated 
for  night  in  instrument  conditions." 
That  language  unintentionally  precludes 
practical  testing  in  some  aircraft  that 
may  not  be  certificated  for  flight  into 
instrument  meteorological  conditions, 
but  which  may  be  operated  imder 
instrument  flight  rules,  provided  the 
flight  is  conducted  in  weather 
conditions  that  meet  the  requirements 
for  flight  under  visual  flight  rules. 

In  response  to  a  comment  received 
regarding  Amendment  No.  61-100. 
requesting  clarification  on  the  use  of  a 
flight  simulator  or  flight  training  device 
during  the  practical  test,  the  FAA  has 
revised  paragraph  (a)(8)  of  the  final  rule 
to  provide  for  the  use  of  a  flight 
simulator  or  a  flight  training  device  for 
the  conduct  of  a  practical  test  if  that 
fli^t  simulator  or  flight  training  device 
is  approved  for  the  procedure 
performed.  The  final  rule  also  limits  the 
procedures  which  may  be  performed  in 
an  approved  flight  training  device  to 
one  precision  and  one  nonprecision 
approach  provided  the  flight  training 
device  is  approved. 

The  format  of  the  final  rule  was 
further  changed  to  accommodate  the 
included  modifications. 

Section  61.67    Category  II  pilot 
authorization  requirements. 

In  Notice  No.  95-11.  the  FAA  noted 
that  this  section  was  addressed  in  a 
separate  NPRM  titled  "Aircraft  Flight 
Simulator  Use  in  Pilot  Training,  Testing, 
and  Checking  at  Training  Centers,"  that 
was  issued  on  July  15, 1992  (57  FR 
35918;  August  11. 1992).  On  July  2, 
1996,  the  provisions  contained  in  that 
notice  were  issued  as  a  final  rule  in 
Amendment  No.  61-100.  The  provisions 
of  §  61.67  set  forth  in  that  rule  have  also 
been  included  in  this  final  rule  with 
only  minor  editorial  changes. 

Section  61.68    Category  in  pilot 
authorization  requirements. 

Although  this  section  was  not 
included  in  Notice  No.  95-11,  its 
provisions  were  adopted  as  part  of 
Amendment  No.  61-100.  The  provisions 
of  §61.68  have  therefore  been  included 


in  this  final  rule  with  only  minor 
editorial  changes. 

Section  61.69    Glider  towing: 
Experience  and  training  requirements. 

In  Notice  No.  95-11,  proposed  §61.69 
was  reformatted  and  revised.  The  FAA 
proposed  to  revise  the  title  of  this 
section  to  read,  "Glider  towing: 
Experience  and  training  requirements." 
The  title  of  the  existing  §  61.69  read 
"Glider  towing:  Experience  and 
instruction  requirements." 

The  FAA  proposed  in  paragraph  (a)  to 
clarify  the  requirements  for  a  pilot  who 
desires  to  act  as  a  pilot  in  command  of 
an  aircraft  towing  a  glider.  Proposed 
paragraph  (b)  clarifies  the  requirements 
for  a  pilot  who  accompanies  that 
person,  specifying  that  the 
accompanying  pilot,  not  the  applicant, 
is  required  to  have  at  least  10  flight 
hours  as  a  pilot  in  command  of  an 
aircraft  towing  a  flight 

The  FAA  also  proposed  to  eliminate 
the  second  alternative  of  existing 
§  61.69,  which  allowed  for  a  person  to 
have  made  at  least  three  flights  as  sole 
manipulator  of  the  controls  of  an  aircraft 
simulating  glider  towing  flight 
procedures  and  at  least  three  flights  as 
pilot  or  observer  in  a  glider  being  towed 
by  an  aircraft  in  order  to  qualify  as  a 
pilot  in  conunand  of  an  aircraft  towing 
a  glider.  The  FAA  proposed  to  require 
that  to  be  eligible  for  glider  towing,  the 
pilot  must  have  specified  experience 
actually  towing  gliders  under  the 
supervision  of  an  experienced  pilot. 

Comments:  SSA  opposes  the 
elimination  of  the  existing  rule's  second 
method  for  tow  endorsement  from 
§61.69.  The  commenter  states  that  the 
elimination  of  this  option  would  create 
a  severe  limitation  for  commercial 
operators  and  clubs  that  tow  with 
single-place  towplanes.  SSA  contends 
that  the  proposed  rule  would  require 
these  operators  to  have  available  an 
aircraft  with  two  pilot  seats  and  a  tow 
hitch  to  complete  a  checkout,  or  to  hire 
a  multiplace  towplane  with  a  tow  hitch 
from  another  airport  or  o{>erator.  SSA 
also  believes  that  the  wording  of 
proposed  §  61.69(b)(3),  which  hsts  the 
requirements  an  instructor  must  meet 
prior  to  being  authorized  to  endorse 
another  pilot  for  towing,  is  unclear. 
AOPA,  EAA.  and  NAFI  support  SSA's 
comments  on  glider  towing.  AOPA  adds 
that  §  61.69  refers  to  towing  with  a 
"single-engine  airplane,"  ignoring  that  it 
is  possible  for  a  multiengine  airplane  to 
be  used.  NAFI  echoes  this  last  comment 
by  AOPA.  An  individual  conunenter 
agreed  with  the  objection  to  eliminating 
the  existing  rule's  second  option,  citing 
it  as  the  only  one  available  when  the 


towplane  has  a  single  seat,  such  as  is  the 
case  for  the  Piper  PA-25  (Pawnee). 

FAA  Response:  The  FAA  considered 
the  comments  of  AOPA,  EAA,  NAFI, 
and  SSA.  which  oppose  the  elimination 
of  the  existing  rule's  method  for  tow 
endorsement  (simulated  tow).  After 
further  review  of  the  proposal,  the  FAA 
has  concluded  that  operational 
requirements  and  accident/incident  data 
do  not  establish  a  safety  justification 
sufficient  for  the  increased  regulatory 
and  economic  burden.  Therefore,  the 
existing  method  has  been  reinstated. 

Addressing  AOPA's  concern  that  the 
proposal's  use  of  the  term  "single- 
engine  airplane"  was  too  specific,  the 
FAA  has  replaced  that  term  in  the  final 
rule.  The  final  rule  requires  the  towing 
pilot  to  be  certificated  in  a  powered 
aircraft.  The  final  rule  revises  the 
proposed  100-hour  pilot-in-command 
time  requirement  to  specify  "category, 
class,  and  type,  if  required"  rather  than 
the  proposed  "single-engine  airplanes." 
Other  references  to  "single-engine 
airplane"  were  replaced  by  "aircraft." 
The  final  rule  also  restores  the  recency 
of  experience  requirements  for  glider 
towing.  The  proposed  rule  inadvertently 
deleted  recency  of  experience 
requirements  for  glider  towing,  although 
it  did  include  the  requirements  for  the 
pilots  accompanying  glider  towing 
trainees.  These  requirements  have  been 
included  in  the  final  rule. 

Section  61.71    Graduates  of  an 
approved  training  program,  other  than 
under  this  part:  Special  rules. 

In  Notice  No.  95-11.  the  FAA 
proposed  to  change  the  title  of  this 
section.  In  addition,  the  FAA  proposed 
to  permit  the  crediting  of  training 
conducted  under  part  141-  or  part  142- 
approved  training  programs,  and  the 
issuance  of  an  aIt  certificate,  type 
rating,  or  both,  to  a  person  who  has 
satisfactorily  accomplished  an  approved 
training  program  and  a  pilot  in 
command  proficiency  check  for  that 
aircraft  type,  in  accordance  with  the 
pilot  in  command  requirements  of 
subparts  N  and  O  of  part  121  of  this 
chapter.  The  proposal  also  deleted  the 
existing  requirement  for  an  applicant 
seeking  an  instrument  rating  who 
graduates  from  a  pilot  school 
certificated  imder  part  141  to  hold  a 
commercial  pilot  certificate  and  a 
second-class  medical  certificate,  and  the 
requirement  that  graduates  of  pilot 
schools  with  examining  authority  must 
apply  for  a  certificate  or  rating  within  90 
days. 

Comments:  AOPA  opposes  retention 
of  the  current  requirement  in 
§  61.71(a)(1),  which  provides  a  60-day 
limitation  on  graduates  from  a  part  141 


Federal  Register  /  Vol.  62,  No.  65  /  Friday,  April  4,  1997  /  Rules  and  Regulations  16257 


or  part  142  school  to  take  a  practical 
flight  test.  The  conunenter  encourages 
the  FAA  to  increase  this  period  to  90 
days  to  accommodate  graduates  of 
university-based  schools  who  may  not 
complete  their  phase  checks  until  the  ' 
end  of  the  semester  and  might  have  an 
intervening  period  for  travel  or  job 
considerations  before  they  can  perform 
the  practical  test. 

FAA  Response:  In  response  to  AOPA's 
recommendations,  the  FAA  has  found 
that  the  60-day  requirement  is  adequate 
and  consequently  §61.71,  as  proposed, 
is  adopted  with  only  minor  editorial 
changes. 

Section  61.73    Military  pilots  or  former 
military  pilots:  Special  rules. 

The  proposed  changes  in  this  section 
clarified  that  military  and  former 
military  pilots  would  be  required  to 
have  graduated  from  a  military  pilot 
training  course  or  military  pilot  flight 
school,  and  received  official  military 
aeronautical  orders  before  applying  for 
their  commercial  pilot  certificate.  In 
Notice  No.  95-11,  the  provision  in 
existing  §  61.73(a)  that  permitted 
military  pilots  to  apply  for  a  private 
pilot  certificate  was  deleted  because, 
historically,  military  pilots  have  not 
chosen  a  private  pilot  certificate  when 
a  commercial  pilot  certificate  could  be 
issued  without  complying  with  any 
further  requirements.  Also,  existing 
§  61.73(g)(6)  was  deleted  because 
Tactical  (Pink)  Instrument  cards  were 
last  issued  by  the  Army  in  1971.  In 
addition,  the  content  of  existing 
§  61.73(d)(2)  was  moved  to  proposed 
§  61.73(d)(5),  and  the  limitation  for 
"VFR  only"  was  deleted  because,  since 
1972,  all  U.S.  military  pilot  training 
requires  instrument  qualification 
training.  The  proposed  rule  also 
included  an  administrative  clarification 
for  elevating  type  ratings  on  the 
superseded  pilot  certificate  to  the  ATP 
certificate  level,  and  implemented 
minor  wording  and  structure  changes. 

Comments;  One  conunenter  states  that 
although  military  training  surpasses  part 
61  requirements,  pilots  should  not 
receive  authorization  to  fly 
sophisticated  piston-engine  aircraft 
without  any  previous  experience  with 
controllable  pitch-jpropeller  aircraft. 

FAA  Response:  m  answer  to  the 
commenter 's  concern,  the  FAA  already 
requires  additional  training  and  an 
endorsement  to  operate  complex  and 
high-performance  airplanes  as  provided 
in  §  61.31  of  this  chapter.  To  impose 
additional  requirements  would  be 
beyond  the  scope  of  this  rulemaking. 
Therefore,  this  proposed  section  was 
implemented  with  only  minor  clarifying 
language  changes. 


Section  61.75    Private  pilot  certificate 
issued  on  basis  of  a  foreign  pilot  license. 

In  Notice  No.  95-11,  the  FAA 
proposed  changes  to  §  61.75  regarding 
issuance  of  a  U.S.  pilot  certificate  on  the 
basis  of  a  foreign  pilot  license. 

The  title  of  proposed  §  61.75  would  be 
changed  from  "Pilot  certificate  issued 
on  basis  of  a  foreign  pilot  license"  to 
"Private  pilot  certificate  issued  on  basis 
of  a  foreign  pilot  license." 

The  FAA  proposed  in  paragraph  (b)  to 
delete  the  existing  provision  that 
pomitted  a  pilot  with  a  foreign 
commercial,  senior  commercial,  or  ATP 
license  to  apply  for  a  U.S.  commercial 
pilot  certificate.  The  FAA  proposed  to 
permit  those  pilots  to  apply  only  for  a 
U.S.  private  pilot  certificate,  with 
appropriate  ratings.  Proposed  paragraph 
(b)(4)  added  a  provision  that  would 
permit  an  applicant  to  use  his  or  her 
medical  certificate  issued  by  the  country 
that  issued  the  foreign  pilot  license  in 
lieu  of  a  medical  certificate  issued 
under  part  67. 

In  proposed  paragraph  (e),  the  FAA 
deleted  existing  language  that  based 
pilot  privileges  on  those  authorized  by 
the  foreign  pilot  license,  while  adding  a 
provision  in  proposed  paragraph  (e)(2) 
stating  that  a  holder  of  a  private  pilot 
certificate,  issued  under  this  section,  is 
limited  to  the  privileges  placed  on  that 
certificate  by  the  Administrator. 
Proposed  paragraph  (^(3)  added  a 
provision  stating  that  a  holder  of  a 
private  pilot  certificate,  issued  under 
this  section,  is  subject  to  the  limitations 
and  restrictions  on  the  person's  U.S. 
certificate  and  foreign  pilot  license.  A 
provision  was  added  in  proposed 
paragraph  (e)(4)  that  restricts  each 
foreign  pilot  license  holder  from 
exercising  the  privileges  of  his  or  her 
U.S.  pilot  certificate  while  that  holder's 
foreign  license  is  under  an  order  of 
revocation  or  suspension. 

Proposed  paragraph  (f)  added  a 
provision  that  would  require  a  pilot 
with  a  foreign  pilot  license  to  submit  a 
transcription  of  that  foreign  pilot  license 
and  that  pilot's  medical  certificate  in  the 
English  language,  unless  the  licenses 
and  limitations  are  already  in  the 
English  language. 

In  proposed  paragraph  (g),  the  FAA 
required  an  applicant  for  a  U.S.  pilot 
certificate  to  read,  speak,  write,  and 
understand  the  English  language.  Also 
deleted  in  this  {)aragraph  was  existing 
language  specifically  disallowing  the 
U.S.  certificate  issued  under  this  section 
to  be  used  for  agricultural  operations.  A 
provision  was  added  to  this  paragraph 
that  states  that  the  U.S.  private  pilot 
certificate,  issued  imder  this  section,  is 
valid  only  when  that  person  has  a 


foreign  pilot  license  in  his  or  her 
personal  possession  or  readily 
accessible  in  the  aircraft. 

Comments:  No  substantive  comment 
was  received.  Therefore,  specifically 
with  regard  to  this  section,  aj>art  from 
editing  changes,  the  final  rule  is 
adopted  as  proposed. 

Section  61.77    Special  purpose  flight 
authorization:  Opwation  of  U.S.- 
registeied  dvil  aircraft  leased  by  a 
person  who  is  not  a  U.S.  citizen. 

The  FAA  proposed  to  replace  the 
current  spedal  purpose  pilot  certificate 
for  foreign  pilots  of  U.S.-registered 
aircraft  with  a  special  piupose  pilot 
authorization.  "The  FAA  recognizes 
"authorizations"  as  equivalent  to 
certificates  issued  by  the  Administrator 
under  49  U.S.C.  §  44711(a)(2),  formerly 
the  Federal  Aviation  Act  of  1958.  as 
amended,  to  be  issued  by  a  FUgfat 
Standards  District  Office  (FSDO)  under 
§61.77.  In  addition,  the  FAA  proposed 
to  clarify  §  61.77  to  align  the  "age  60" 
rule  for  pilots  with  the  requirements  of 
part  121  for  all  U.S.  and  foreign  pilots 
who  are  60  years  of  age  or  older,  and 
who  are  employed  by  foreign  air  carriers 
that  operate  U.S.-registered  dvil  aircraft 
for  compensation  or  hire  in  scheduled 
international  air  services  and 
nonscheduled  international  air  transport 
operations. 

Comments:  AOPA,  EAA.  and  NAFI 
oppose  §61. 77(b)(6)  and  (e)(4)  because 
the  proposed  age  limitation  represents 
"blatant  age  discrimination,"  and  they 
believe  that  it  is  inappropriate  to 
indude  such  provisions  because  the 
matter  is  at  issue  in  Congress  and  the 
courts. 

FAA  Response:  Notice  No.  95-11 
proposed  to  align  the  age  60  rule  with 
similar  provisions  in  part  121.  As 
previously  discussed  in  the  analysis  of 
§61.3,  part  121  was  revised  to  include 
certain  conunuter  operations  previously 
addressed  in  part  135^  Accordingly,  the 
FAA  is  amending  the  applicability  of 
the  age  limitation  in  §  61.77  to  be 
consistent  with  ourent  part  121,  as  well 
as  with  §61.3(i).  The  FAA  invites 
comments  on  the  incliision  of  additiraal 
aircraft  operations  under  the  age  60 
limitation  as  set  forth  in  §61.77. 

In  the  past,  §  61.77  has  applied  only 
to  aircraft  engaged  in  part  121 
operations;  therefore,  the  age  60 
limitation  applied  to  all  holders  of 
certificates  issued  imder  §  61.77. 
Because  the  applicability  of  §  61.77  is 
now  expanded  to  all  dvil  aircraft,  the 
age  60  limitation  will  not  apply  to  all 
spedal  purpose  pilot  authorizations, 
and  reaching  the  age  of  60  will  not 
result  in  the  expiration  of  the 
authorization. 
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As  disoissed  in  connection  with 
§61.3{j),  the  FAA  is  delaying 
implementation  of  the  age  60  limitation 
for  pilots  of  commuter  aircraft  that  now 
will  be  governed  by  part  121.  A  similar 
delayed  implementation  is  in  §  61.77(g). 

Subpart  C— Student  Idiots 

The  FAA  proposed  to  establish 
separate  subparts  for  student  pilots  and 
recreational  pilots.  In  addition,  the  title 
of  subpart  C  was  revised  from  "Student 
and  Recreational  Pilots"  to  "Student 
Pilots."  The  final  rule  includes  these 
changes  as  proposed. 

Section  61.81    Applicability. 

The  FAA  proposed  to  delete  the 
reference  to  recreational  pilot 
certificates  and  ratings  in  this  section, 
which  were  included  in  proposed 
subpart  D.  No  substantive  conunents 
were  received,  and  the  rule  is  adopted 
as  proposed. 

Section  61.83    Eligibility  requirements 
for  student  pilots. 

Proposed  paragraph  (c)  added  a 
requirement  that  an  applicant  be  able  to 
write  in  the  English  language.  The 
existing  rule  only  required  an  applicant 
to  have  the  abili^  to  read,  speak,  and 
understand  the  English  language.  In 
addition,  the  proposed  rule  applied  to 
all  applicants,  eliminating  the  existing 
provision  that  permits  applicants  who 
cannot  read,  speak,  and  understand  the 
English  language  to  receive  a  certificate 
with  an  operating  limitation  as  deemed 
necessary  by  the  Administrator. 

Proposed  paragraphs  (d)  and  (e) 
included  minor  revisions  to  the  medical 
requirements  for  applicants  who  desire 
a  rating  in  a  glider  or  a  balloon. 

Comments:  AOPA  and  IDPA  express 
the  same  concerns  previously  discussed 
regarding  the  deletion  of  the  existing 
language  that  permitted  operating 
limitations  for  those  applicants  unable 
to  read  and  speak  the  English  language 
due  to  medical  conditions. 

FAA  Response:  Upon  reviewing  the 
concerns  of  AOPA.  IDPA,  and  othisr 
commenters.  the  FAA  has  restored 
language  permitting  an  operating 
limitation  for  medical  conditions.  This 
issue  is  discussed  in  section  IV ,G.  In 
addition,  the  FAA  has  placed  the 
references  to  medical  requirements  for 
student  pilots  in  §61.23,  as  disoissed  in 
the  analysis  of  that  section. 

Section  61.85    Application. 

In  Notice  No.  95-11,  no  substantive 
changes  were  made  to  this  section, 
which  would  permit  an  applicant  for  a 
student  pilot  certificate  to  submit  a 
certification  that  he  or  she  has  no 
known  medical  defect  that  would  make 


him  or  her  unable  to  pilot  an  aircraft.  As 
a  result  of  the  separation  of  the  student 
pilot  certificate  from  the  medical 
certificate,  all  requirements  that  pertain 
to  the  issuance  of  medical  certificates 
and  the  conduct  of  pilot  operations 
during  any  medical  deficiency  are 
contained  in  §§  61.23  and  61.53  of  the 
final  rule.  These  requirements  are 
further  explained  in  the  analysis  of 
§§61.23  and  61.53. 

Section  61.87    Solo  requirements  for 
student  pilots. 

In  Notice  No.  95-11,  the  FAA 
proposed  to  change  the  title  of  §  61.87 
from  "Solo  flight  requirements  for 
student  pilots"  to  "Supervised  pilot  in 
command  requirements  for  student 
pilots".  Additionally,  the  term  "solo" 
was  replaced  with  "supervised  pilot  in 
command"  for  reasons  discussed  in  the 
analysis  of  §61.1. 

This  section  was  revised  to  include 
separate  supervised  pilot  in  command 
maneuvers  and  procedures  for  the 
airplane  single-engine  rating,  airplane 
multiengine  rating,  rotorcraft  helicopter 
rating,  rotorcraft  gyroplane  rating,  glider 
nonpowered  rating,  glider  powered 
rating,  lighter-than-air  airship  rating, 
lighter-than-air  balloon  rating,  and 
powered-lift  rating.  Comments 
addressed  various  proposed 
requirements  within  this  section  and  are 
discussed  below.  For  reasons  discussed 
in  the  analysis  of  §  61.1,  the  FAA  is 
retaining  the  term  "solo."  The  proposed 
term  "supervised  pilot  in  command"  is 
being  replaced  by  the  existing  term 
"solo"  throughout  the  final  rule,  where 
appropriate.  Additionally,  the  language 
of  the  proposal  has  been  modified  for 
clarity. 

Section  61.87(a),  General;  and  Section 
61.87(b),  Aeronautical  knowledge. 

Proposed  paragraph  (a)  deleted  the 
existing  definition  of  the  term  "solo 
flight."  In  paragraph  (b),  the  FAA 
proposed  to  replace  the  term  "written 
examination"  with  the  term  "test"  to 
permit  the  administration  of  the 
required  test  in  a  format  other  than  on 
paper  (e.g.,  computer  response). 

Comments:  AOPA  and  NAFI  oppose 
the  requirement  in  proposed  §  61.87(b) 
that  a  student  take  a  written  test  prior 
to  engaging  in  supervised  pilot  in 
command.  The  commenters  state  that 
most  instructors  conduct  this  test 
already,  and  many  insurance  companies 
require  flight  schools  to  perform  such 
tests;  codifying  the  provision  needlessly 
adds  to  an  instructor's  burden  and 
exposure  to  enforcement  action.  AOPA 
also  conunents  that  the  FAA  has  not 
presented  any  justification  for  the 
proposed  change.  According  to  AOPA, 


there  is  no  indication  that  the  proposal 
will  enhance  safety.  An  individual 
commenter  proposes  that  the  test  should 
not  necessarily  have  to  be  administered 
by  the  instructor,  as  long  as  the 
instructor  reviews  the  test  results  with 
the  student. 

FAA  Response:  A  definition  of  "solo 
flight"  similar  to  that  of  the  existing  rule 
has  been  added  to  paragraph  (a)  of  the 
final  rule.  In  this  new  definition,  the 
phrase  "an  airship"  has  been  replaced 
by  "a  gas  balloon  or  an  airship".  In 
paragraph  (b),  the  first  proposed  . 
reference  to  the  word  "test"  has  been 
replaced  with  "knowledge  test",  for 
consistency  with  new  FAA  iisage. 
Regarding  the  existence  of  the  test 
requirement  itself,  the  FAA  notes  the 
concerns  of  AOPA  and  NAFI.  but  points 
out  that  the  requirement  merely  reflects 
the  existing  rule.  Therefore,  this  final 
rule  is  adopted  with  the  changes 
discussed  above. 

Section  61.87(c),  Pre-solo  flight  training. 

The  FAA  proposed  some  minor 
reformatting  of  existing  requirements 
but  no  substantive  change  to  this 
paragraph. 

Conwnents;  SSA  recommends 
modifying  proposed  §  61.87(c)(1)  to 
provide  for  supervised  pilot  in 
command  in  single-place  glidera. 
According  to  SSA.  it  is  very  common  to 
solo  a  student  in  a  two-place  glider  and, 
when  competent,  in  a  single-place  glider 
of  similar  characteristics.  SSA 
comments  that  the  existing  and 
proposed  versions  of  §  61.87(c)  limit 
solo  flights  to  aircraft  with  more  than 
one  seat  by  using  the  phrase  "in  make 
and  model."  SSA  states  that  Notice  No. 
95-1 1  proposes  to  give  an  instructor 
authority  to  endorse  a  student  for 
supervised  pilot  in  command  in  a 
single-place  glider,  but  the  commenter 
believes  that  the  rule  should  be  explicit 
on  this  issue.  SSA  proposes  the 
following  language:  "For  single-place 
aircraft,  the  pre-supervisad  pilot  in 
command  training  must  have  been 
received  in  an  aircraft  that  has  two  pilot 
seats  and  is  of  the  same  category,  class, 
and  type,  as  appropriate,  and  the  single- 
place  aircraft  must  have  similar  flight 
characteristics  to  those  of  the  aircraft 
with  two  pilot  seats." 

FAA  Response:  The  FAA  has 
modified  §  61.87(c)(2)  to  permit  a 
student  pilot  to  demonstrate  flight 
proficiency  in  a  similar  make  and  model 
of  aircraft  to  that  in  which  the  student 
pilot  will  conduct  solo  flight.  The  FAA 
notes  that  similar  make  and  model 
aircraft  should  be  of  a  similar  design, 
with  similar  operating,  performance, 
flight,  and  handling  chwicteristics.  The 
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revision  made  by  the  FAA  to  the 
proposal  made  in  Notice  No.  95-11  will 
apply  to  all  categories  and  classes  of 
aircraft.  As  examples,  the  proposed 
revision  will  permit  a  student  pilot  to 
receive  flight  training  in  a  Schweizer  2- 
33  and  solo  a  Schweizer  1-26,  or  receive 
flight  training  in  a  two-place  gyroplane 
but  solo  in  a  single-place  version  of  that 
same  gyroplane,  even  though  the  single- 
place  version  has  a  slighUy  smaller 
powerplant  The  FAA  also  notes  that  a 
flight  instructor  must  endorse  a  student 
pilot  for  solo  flight  in  the  actiial  make 
and  model  aircraft  in  which  the  student 
pilot  will  conduct  flight  operations. 
Except  for  this  change  the  final  rule  is 
adopted  as  proposed. 

Section  61 .87(d),  Maneuvers  and 
procedures  for  pre-solo  flight  training  in 
a  single-engine  airplane;  §  61.87(e), 
Maneuvers  and  procedures  for  pre-solo 
flight  in  a  multiengine  airplane;  and 
§  61.87(f).  Maneuvers  and  procedures 
for  pre-solo  flight  training  in  a 
helicopter. 

The  FAA  proposed  to  revise  existing 
requirements.  It  also  proposed  to  use  the 
term  "slow  flight"  in  place  of  the 
previously  used  term  "minimiun 
controllable  airspeed."  Details  of  the 
maneuvers  and  procedures  to  be 
performed  by  students  would  be 
established  through  the  appropriate 
practical  test  standards.  The 
requirement  for  training  on  stall  Entries 
and  recoveries  was  inadvertentiy 
omitted  frt)m  proposed  paragraph  (d). 

Comments:  AOPA  states  that 
proposed  §61.87  (d)(g)  and  (e)(9)  could 
hurt  the  long-term  safety  record  of 
general  aviation  because  the 
requirement  for  flight  at  minimum 
controllable  airspeed  has  been  replaced 
vtiih  "slow"  flight  AOPA  points  to  the 
FAA's  definition  of  slow  flight  as  1.2 
times  the  stall  speed  of  the  aircraft, 
which  is  only  marginally  slower  than 
the  standard  approach  speed  of  1.3 
times  the  stall  speed.  According  to 
AOPA,  stall  recognition  and  handling 
characteristics  of  an  aircraft  at  minimum 
controllable  airspeed  constitutes 
"critical  knowledge"  for  a  student  pilot 
and  should  not  be  removed. 

AOPA  also  states  that  the  deletion  of 
requirements  for  pre-solo  stall  recovery 
training  is  a  mistake.  Individual 
commenters  echo  this  view,  stating  that 
this  omission  appeared  to  be 
inadvertent 

HAI  cites  proposed  §  61.87(d)  and  (f) 
and  asks  whether  these  procedures  for 
supervised  pilot  in  command  training 
are  intended  for  solo  practice.  The 
commenter  believes  that  student  pilots 
should  not  perform  emergency 


procediires  tvithout  an  instructor  in  the 
aircraft. 

FAA  Response:  The  existing 
requirement  for  training  on  stall  entries 
and  recoveries  was  inadvertently 
omitted  from  the  proposal.  A 
requirement  for  "stall  entries  bom 
various  flight  attitudes  and  power 
combinations  with  recovery  initiated  at 
the  first  indication  of  a  stall,  and 
recovery  from  a  full  stall"  has  been 
inserted  into  paragraphs  (d)  and  (e)  of 
the  final  rule.  AOPA's  concerns 
regarding  the  deletion  of  flight  at 
minimum  controllable  airspeed  were 
reviewed,  but  the  change  of  terminology 
to  "slow  flight"  was  made  to  provide 
the  FAA  with  flexibility  in  determining 
which  specific  tasks  should  be 
performed  in  the  area  of  operation.  This 
is  isstie  discussed  in  section  FV  Ji. 
Moreover,  the  FAA  has  determined  that 
the  stall  training  requirement  of  the 
final  rule  ensures  that  the  student 
obtains  the  necessary  practice  in  stall 
recognition  and  handling 
characteristics.  HAI's  concerns  also  are 
noted;  however,  this  section's 
requirements  are  expIiciUy  listed  as  pre- 
solo  training,  therefore,  these  maneuvera 
would  be  conducted  with  an  authorized 
instructor.  Except  for  these  changes,  the 
final  rule  is  adopted  as  proposed. 

Section  61.87(g),  Maneuvers  and 
procedures  for  pre-solo  flight  training  in 
a  gyroplane;  and  §  61.87(h),  Maneuvers 
and  procedures  for  pre-solo  flight 
training  in  a  powered-lift 

In  proposed  paragraph  (g),  the  FAA 
deleted  provisions  for  single-seat 
gyroplanes  for  reasons  discussed  in  the 
analysis  of  §  61.45.  Proposed  paragraph 
(h)  established  student  pilot  training  for 
the  proposed  powered-lift  category 
rating.  For  the  same  reasons  discussed 
in  the  response  concerning  the  final 
rule's  paragraphs  (d),  (e),  and  (f),  a 
requirement  for  flight  training  on  stall 
entries  and  recoveries  was  added  to 
paragraph  (h).  Except  for  the  changes 
discussed,  the  final  rule  is  adopted  as 
proposed. 

Section  61.87(i).  Maneuven  and 
procedures  for  pre-solo  flight  training  in 
a  glider. 

Proposed  paragraphs  (i)  and  (j) 
established  student  pilot  training  for  the 
proposed  nonpowered  class  ratings  and 
for  the  powered  class  ratings  luider  the 
glider  category,  respectively.  No 
substantive  comment  direcUy  addressed 
the  proposed  paragraph  (i).  As 
discussed  in  section  TV^.  the  FAA  is 
not  proceeding  with  the  separation  of 
the  glider  category  into  nonpowered  and 
powered  classes.  Therefore,  the  final 
rule  consolidates  the  proposed  separate 


requirements  for  gliders  into  one 
paragraph.  The  language  of  the  final  rule 
makes  provisions  for  powered  gliders  as 
appropriate,  without  discussing  thmn  as 
a  separate  class.  Except  for  these 
changes,  the  final  rule  is  adopted  as 
proposed. 

Section  61.87()),  Maneuvers  and 
procedures  for  pre-solo  flight  training  in 
an  airship;  and  §  61.87(k).  Maneuvers 
and  procedures  for  pre-solo  flight 
t^iining  in  a  balloon. 

The  FAA  proposed  minor  editorial 
and  reformatting  changes.  No 
substantive  comments  were  received. 
The  references  to  "vents"  and  "deflation 
valves"  were  added  to  paragraph  (k)  of 
the  final  rule.  Except  for  these  changes, 
the  final  rule  is  adopted  as  proposed. 

Section  61.87(1),  Limitations  on  student 
pilots  operating  an  aircraft  in  solo  flight; 
§61.87(m),  Limitations  on  student  pUots 
opoating  an  aircraft  in  solo  flight  at 
night;  and  §61.87(n),  Limitations  on 
flight  instructors  authorizing  solo  fli^t 

The  proposed  paragraphs  set  forth  the 
limitations  on  the  exercise  of  student 
pilot  flight  privileges. 

Comments:  HAI  obiects  to  the 
lang\iage  regarding  limitations  on  flight 
instructors  authorizing  supervised  pilot 
in  conunand  flight  HAI  interprets  the 
rule  as  requiring  that  training  be 
completed  in  the  specific  aircraft.  HAI 
states  that  the  rule  should  not  require 
training  in  a  specific  aircraft,  but  merely 
in  the  same  make  and  model  of  aircraft 
to  be  flown  during  supervised  pilot  in 
command.  The  commenter  also 
contends  that  the  rule  can  be  interpreted 
to  mean  that  an  instructor  must  be 
physically  present  to  authorize  the 
student  pilot  to  perform  each  supervised 
pilot  in  command  flight  HAI 
recommends  modifying  the  rule  to 
allow  supervised  pUot  in  command 
flight  as  long  as  all  of  the  requirements 
have  previously  been  met  and  the 
student's  pilot  loglmok  is  properly 
endorsed. 

AOPA  opposes  the  proposed 
requirement  that  an  instructor  who 
authorizes  supervised  pilot  in  command 
flight  must  endorse  the  studrat  pilot's 
certificate  every  90  days.  AOPA  states 
that  updating  the  endorsement  would 
require  the  issuance  of  additional 
student  pilot  certificates  simply  to 
acconunodate  recordkeeping  functions. 
The  commenter  contends  that  an 
instructor  should  be  able  to  keep  the 
student  current  by  endorsing  only  the 
logl)ook  within  the  preceding  90  days. 
One  commenter  echoed  AOPA's 
objections. 

FAA  Response:  The  FAA  agrees  with 
part  of  HATs  concern  over  possible 
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misinterpretation  of  the  requirement 
that  training  be  conducted  in  a  specific 
aircraft,  therefore,  the  language  in  the 
final  rule  for  the  paragraph  has  been 
changed  from  "in  the  aircraft"  to  "in  the 
make  and  model  of  aircraft". 
Additionally,  in  accordance  with  the 
revision  made  to  §  61.87(c)(2)  to  permit 
a  student  pilot  to  demonstrate  flight 
proficiency  in  a  make  and  model  of 
aircraft  similar  to  that  in  which  the 
student  pilot  will  conduct  solo  flight, 
the  FAA  has  revised  §  61.87(n)(l)(i)  to  ' 
permit  an  instructor  to  authorize  a 
student  pilot  to  perform  a  solo  flight  if 
the  instructor  has  given  the  student 
pilot  training  in  either  "the  make  and 
model  of  aircraft  or  a  similar  make  and 
model  of  aircraft  in  which  the  solo  flight 
is  to  be  flown". 

The  FAA  also  concurs  with  AOPA's 
objection  to  the  requirement  that 
certificates  be  endorsed  every  90  days. 
The  final  rule  has  therefore  been  revised 
to  only  require  additional  90-day  solo 
endorsements  to  be  recorded  in  the 
logbook.  The  paragraphs  pertaining  to 
powered  and  nonpowered  glider  class 
ratings  have  been  restructured  because 
the  FAA  is  not  proposing  separate 
powered  glider  and  nonpowered  ghder 
ratings  as  discussed  in  section  IV !f. 
Except  for  these  changes,  the  final  rule 
is  adopted  as  proposed. 

Section  61.89    General  limitations. 

The  FAA  proposed  minor  editorial 
changes  to  this  section  in  Notice  No. 
95-11.  No  substantive  comments  to  this 
section  were  received;  the  section  is 
adopted  as  proposed. 

Section  61.93    Solo  cross-country  flight 
requirements. 

In  Notice  No.  95-11,  the  FAA 
proposed  to  revise  and  reformat  §  61.93. 
In  the  proposal,  the  title  was  changed 
from  "Crass-country  flight  requirements 
(for  student  and  recreational  pilots 
seeking  private  pilot  certification)"  to 
"Supervised  pilot  in  command  cross- 
coimtry  requirements  for  student 
pilots".  The  FAA  proposed  to  change 
the  term  "solo"  to  "supervised  pilot  in 
command"  to  reflect  the  pfopo^ 
deletion  of  the  term  "solo"  as  discussed 
in  the  analysis  of  §  61.1. 

The  most  significant  change  proposed 
was  the  establishment  of  separate 
supervised  pilot  in  command  cross- 
country maneuvers  and  procedures  for 
the  airplane  single-engine  rating, 
airplane  multiengine  rating,  rotorcraft 
helicopter  rating,  rotorcraft  gyroplane 
rating,  nonpowered  glider  rating, 
powered  glider  rating,  lighter-than-air 
category  airship  rating,  lighter-than-air 
category  balloon  rating,  and  powered- 
lift  rating. 


In  proposed  paragraph  (a),  the  FAA 
deleted  the  existing  provision  that  a 
student  pilot  may  land  at  an  airport 
other  than  the  airport  af  takeoff,  in  an 
emergency.  This  provision  already 
exists  in  §91.3,  "Responsibility  and 
authority  of  the  pilot  in  command." 

Proposed  paragraph  (b)(1)  clarified 
the  language  of  the  provision  for 
performing  supervised  pilot  in 
command  flights  to  and  &om  an  airport 
within  25  nautical  miles  of  the  airport 
bom  which  the  flight  originated. 

Proposed  paragraph  (bj(2)  clarified 
the  provision  for  performing  repeated 
supervised  pilot  in  command  cross- 
coimtry  flights  that  are  no  more  than  50 
nautical  miles. 

Proposed  p>aragraph  (c)  clarified 
existing  requirements  for  endorsements 
on  the  student  pilot's  certificate  and  in 
the  student  pilot's  logbook.  The 
requirement  for  an  endorsement  on  the 
student  pilot  certificate  would  not  apply 
to  a  pilot  with  a  pilot  certificate  who 
seeks  privileges  in  another  aircraft 
category,  because  a  certificated  pilot 
would  not  hold  a  student  pilot 
certificate. 

Provisions  were  added  in  proposed 
paragraph  (d)  for  the  use  of  radios  for 
VFR  navigation  and  two-way 
conunimications,  procedures  for 
diverting  to  alternate  airports,  and 
windshear  avoidance. 

Comments:  One  commenter  states  that 
the  requirements  of  $  61.93(a)(1)  for 
supervised  pilot  in  command  cross- 
country flight  should  be  clarified  for 
balloon  operations,  which  do  not 
originate  at  an  airport  and  do  not  land 
at  the  departiue  point. 

HAI  asks  whetner  the  cross-country 
endorsement  section  of  the  student  pilot 
certificate  will  be  revised  to  allow  an 
endorsement  for  aircraft  make  and 
model  as  required  in  proposed 
paragraph  (c)(1),  in  light  of  the  fact  that 
the  current  requirement  is  merely  for  an 
endorsement  of  aircraft  category.  AOPA 
also  questions  the  make  and  model 
specific  requirement  of  paragraph  (c)(1), 
stating  that  an  endorsement  for  category 
alone  should  be  sufficient,  since  the 
proposed  logbook  endorsement  of 
paragraph  (c)(2)  would  accommodate 
the  make  and  model  endorsement. 
According  to  AOPA.  the  proposal  would 
force  the  FAA  to  issue  more  student 
certificates  simply  for  recordkeeping 
functions.  HAI  questions  whether  the 
logbook  endorsement  in  proposed 
paragraph  (c)(2)  for  supervimd  pilot  in 
command  cross-country  flight  is 
necessary  in  light  of  the  requirement  for 
the  certificate  endorsement. 

Individual  commenters  objecting  to 
both  proposed  paragraphs  (c)(1)  and 
(c)(2)  shared  the  associations'  views. 


One  instructor  states  that  the  "make  and 
model"  requirement  could  be  a 
hardship  if  a  flight  school  changed 
equipment  in  the  middle  of  a  student's 
training,  because  the  student  would 
have  to  repeat  pre-solo  maneuvers  and 
cross-country  training.  The  commenter 
requests  retaining  the  existing  rule's 
reference  to  aircraft  "category"  only. 
Another  commenter  states  that  the 
privilege  of  signing  for  another  flight 
instructor  should  be  retained  under 
proposed  §  61.93  (c)(2)(ii)  and  (c)(2)(iii). 
Another  commenter  requests  that 
proposed  §  61.93  contain  more  useful 
guidance  regarding  what  is  required  for 
a  gUder  pilot  to  make  a  cross-country 
flight. 

FAA  Response:  As  discussed  in  the 
analysis  of  §  61.1.  the  FAA  has  decided 
not  to  adopt  the  term  "supervised  pilot 
in  command."  Regarding  the  comment 
on  the  possible  terminology  problem  in 
paragraph  (a)  with  respect  to  balloons, 
the  FAA  points  out  that  it  has  decided 
to  delete  solo  cross-country 
requirements  for  balloons  in  the  final 
rule  as  discussed  in  the  analysis  of 
§  61.107.  Upon  reviewing  the  comments 
of  AOPA,  HAI.  and  individuals 
regarding  cross-country  endorsements, 
the  FAA  has  decided  to  replace  the 
words  "make  and  model"  with 
"category"  in  paragraph  (c)(1)  of  the 
final  rule,  while  retaining  them  for 
logbooks  in  paragraph  (c)(2).  The  intent 
of  the  change  to  the  existing  rule  is  to 
clarify  that  a  student  must  be  properly 
authorized  to  conduct  not  just  all  solo 
flights,  but  also  all  solo  cross-country 
flights,  in  a  specific  make  and  model. 

For  reasons  similar  to  those  discussed 
in  the  section-by-section  analysis  of 
§  61.87,  the  FAA  also  has  modified 
§  61.93(a)(2)(iii)  to  permit  the  pre-solo 
flight  maneuvers  and  procedures 
required  by  §  61.87  to  be  accomplished 
in  either  the  make  and  model  of  aircraft 
or  a  similar  make  and  model  of  aircraft 
for  which  solo  cross-country  flight 
privileges  are  sought.  Except  for  these 
changes,  the  final  rule  is  adopted  as 
proposed. 

Section  61.95    Operations  in  Class  B 
airspace  and  at  airports  located  within 
Class  B  airspace. 

The  FAA  did  not  propose  any 
substantive  changes  to  this  section  in 
Notice  No.  95-11.  This  section  is 
adopted  as  proposed  with  only  minor 
editorial  changes  for  consistency  with 
other  sections  of  this  proposal. 
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Subpart  D— Recreational  Pilots 

Section  61.96    Applicability  and 
eUgibility  requirements:  General. 

The  proposed  section  sets  forth  the 
provisions  that  are  applicable  to 
recreational  pilot  certificates  and 
ratings.  The  proposal  added  a  new 
§  61.96a  titled  "Eligibility  requirements: 
General."  The  proposal  required 
applicants  to  be  able  to  write  in  the 
English  language  and  eliminated  the 
provision  in  the  existing  rule  that 
permitted  applicants  who  could  not 
read,  speak,  or  imderstand  the  English 
language  to  receive  a  certificate  with  the 
operating  limitation  deemed  necessary 
by  the  Administrator.  The  proposal  also 
deleted  the  requirement  for  recreational 
pilots  to  hold  a  medical  certificate.  The 
proposal  required  an  applicant  to 
receive  an  endorsement  fit>m  the  ground 
instructor  or  flight  instructor  who  gave 
the  applicant  training  or  reviewed  the 
applicant's  home-study  course.  This 
endorsement  would  state  that  the 
applicant  was  prepared  for  the 
knowledge  test. 

Comme/jfs;  Approximately  1,100 
comments  address  the  FAA's  proposals 
regarding  the  recreational  pilot 
certificate.  The  overwhelining  majority 
of  the  commenters  agree  with  the 
proposal,  many  of  them  requesting 
expeditious  implementation  of  the  final 
rule  with  regard  to  the  recreational  pilot 
provisions  of  Notice  No.  95-11,  without 
necessarily  waiting  for  other  parts  of  the 
proposal.  Fewer  than  20  commenters 
disagree.  Most  of  the  commenters  state 
that  the  proposal  will  stimulate  interest 
in  flying  by  making  recreational  flying 
more  affordable  and  by  eliminating 
paperwork.  They  also  state  that  the 
proposals  will  boost  the  general  aviation 
industry  without  adversely  affecting 
safety. 

EAA  and  NAFl  request  that  the  FAA 
expeditiously  review  comments  on 
Notice  No.  95-11  and  move  to  final  rule 
on  the  recreational  pilot  provisions.  The 
commenters  note  the  success  of  the  new 
Canadian  recreational  pilot's  permit, 
which  they  contend  has  increased 
training  activity  and  financially 
benefited  FBOs  and  flight  instructors. 
The  United  States  Ulti^hght 
Association,  Inc..  also  states  that  the 
proposed  changes  will  benefit  general 
aviation. 

However,  another  commenter,  who 
identifies  himself  as  a  flight  instructor, 
objects  to  the  concept  of  a  recreational 
pilot  certificate.  He  states  that  it  allows 
inadequately  trained  pilots  to  fly. 

FAA  Response:  The  FAA  has 
modified  the  final  rule  to  address  the 
commenters'  concerns  regarding  the 
unintended  effect  in  the  proposed  rule 


change  that  would  prevent  deaf  pilots 
and  pilots  with  other  medical 
conditions  that  have  a  command  of  the 
English  language  fit>m  obtaining  a 
recreational  pilot  certificate.  The 
English  language  requirement  is  further 
discussed  in  section  IV ,G.  Although  the 
FAA  notes  the  pbsitive  response  to  the 
proposal  regarding  medical  self- 
evaluation  by  persons  exercising 
recreational  pilot  privileges,  the  FAA 
has  decided  not  to  adopt  the  proposal 
for  reasons  discussed  in  section  rV,A  of 
this  preamble.  In  the  final  rule,  medical 
certificate  requkements  associated  with 
recreational  pilot  eligibility  and 
privileges  are  contained  in  §  61.23. 
Proposed  §  61.96  was  integrated  with 
proposed  §  61.96a. 

Section  61.97  .  Aeronautical 
knowledge. 

The  FAA  proposed  additional 
aeronautical  knowledge  requirements, 
including  ground  training  on  windshear 
avoidance,  aeronautical  decision 
making  and  judgment,  and  the  preflight 
actions  found  in  §91.103. 

Comments:  EAA  favors  the  inclusion 
of  windshear,  and  aeronautical  decision 
making  and  judgment  in  the  training 
requirements.  EAA  and  NAFI  oppose 
requirements  that  mandate  training 
regarding  how  to  plan  for  alternatives  if 
the  flight  caimot  be  completed  and 
possible  air  traffic  delays  are 
encountered.  NAFI  comments  that 
recreational  pilots  are  unlikely  to 
encounter  the  need  for  such  training. 

AOPA  and  GAMA  support  instruction 
in  windshear  avoidance,  aeronautical 
decision  making,  and  preflight  action  in 
the  aeronautical  knowledge 
requirements  for  recreational  pilots. 
However,  AOPA  cannot  accept  the 
additional  training  requirements 
without  a  description  of  what  they  are 
and  how  they  will  be  implemented. 

In  addition,  AOPA  questions  the 
proposed  requirement  for  training  and 
instruction  in  planning  for  air  traffic 
delays  because  recreational  pilots  are 
not  permitted  to  fly  in  airspace 
requiring  two-way  radio 
communications. 

ALPA,  GAMA,  and  NAFI  support  the 
requirements  for  training  in  aeronautical 
decision  making  as  do  many  of  the 
individual  commenters.  SSA  states  that 
including  knowledge  of  decision 
making  and  judgment  techniques  in  the 
training  cycle  may  be  a  valuable  tool  in 
reducing  accidents.  GAMA  and  NAFI 
also  support  the  addition  of  windshear 
training  requirements.  SSA  notes  that 
windshear  training  has  several  focets 
including  windshears  caused  by  fronts, 
microbursts,  and  obstructions.  SSA 
believes  that  the  glider  community  is 


aware  of  the  dangers  associated  with 
windshear.  Most  individual  commenters 
also  support  the  proposed  requirements 
for  windshear  training. 

AOPA  favors  the  concept  of  teaching 
aeronautical  decision  making  and 
believes  there  should  be  a  definition  of 
what  must  be  taught  and  to  what 
standards.  The  commenter  encourages 
the  FAA  to  elaborate  on  this  topic  in  the 
preamble  to  any  final  rule. 

FAA  Response:  The  FAA  agrees  with 
commenters  who  state  that  recreational 
pilots  are  unlikely  to  encounter  air 
traffic  delays,  and  has  modified  the 
requirement  for  training  in  traffic  delay 
planning  to  a  more  general  reference  to 
possible  delays.  Other  terminology  and 
changes  were  implemented  in  the  final 
rule  as  well,  including  revising  the 
reference  to  the  "Airman's  Information 
Manual,"  whidi  is  now  tiUed  the 
"Aeronautical  Information  Manual." 

The  FAA  strongly  believes  that 
training  in  human  factors  and 
aeronautical  decision  making  should  be 
required.  Approximately  80  percent  of 
all  accidents  are  related  to  pilot  error. 
Training  in  human  factors,  and 
aeronautical  decision  making  and 
judgment  may  decrease  the  number  of 
accidents  attributable  to  pilot  error, 
because  implementation  of  similar 
training  in  air  carrier  operations  has 
decreased  accident  rates.  Regarding 
AOPA's  concern  on  the  need  for 
guidance  material  on  aeronautical 
decision  making,  the  FAA  points  out 
that  AC  No.  60-22,  "Aeronautical 
Decision  Making."  contains  such 
guidance. 

Section  61.98    Flight  proficiency. 

This  proposed  section  established  the 
areas  of  operation  for  all  aircraft  that  are 
permitted  to  be  operated  by  a 
recreational  pilot.  Several  commenters 
raised  concerns  regarding  the  principle 
behind  the  pro]}osed  areas  of  operation 
for  all  certificates.  This  issue  is 
addressed  in  section  TVM. 

This  section  is  adopted  as  proposed, 
with  only  minor  editc»ial  changes. 

Section  61.99    Aeronautical 
experience. 

In  Notice  No.  95-11,  the  FAA 
proposed  to  change  the  title  of  this 
section  from,  "Airplane  rating: 
Aeronautical  experience,"  to 
"Aeronautical  experience."  Proposed 
§61.99  included  the  aeronautical 
experience  requirements  for  single- 
engine  airplanes,  helicopters,  and 
gyroplanes  that  are  permitted  to  be 
operated  by  recreational  pilots.  The 
proposed  section  also  revised  the 
minimum  amount  of  solo  time  required 
for  a  person  to  be  eUgible  for  a 
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Tecreational  pilot  certificate.  The 
proposai  established  more  flexible 
training  requirements  that  permitted 
flight  instructors  to  determine  the 
number  of  hours  of  training  each 
student  pilot  requires.  However,  the 
minimum  numbiier  of  total  hours 
required  to  obtain  a  recreational  pilot 
certificate  remained  unchanged. 

Conunents:  EAA  favors  the  reduction 
in  the  minimum  hours  of  solo  time  for 
recreational  pilot  certificate  applicants. 
Both  EAA  and  NAFI  support  the  greater 
flexibility  given  to  flight  instructors. 

AGFA  does  not  bebeve  that  the 
reduction  in  the  required  niunber  of 
supervised  pilot  in  command  hours 
represents  a  significant  economic 
benefit  to  general  aviation,  because  the 
aeronautical  experience  requirements 
for  a  recreational  pilot  certificate  dictate 
the  need  for  more  than  3  hours  of 
supervised  pilot-in-command  time. 
However,  AOPA  supports  the  proposal 
because  it  stresses  the  concept  of 
training  to  a  level  of  proficiency  rather 
than  training  based  on  an  arbitrary 
number  of  hours. 

In  contrast,  GAMA,  NATA,  and 
NBAA  oppose  the  reduction  in  the 
minimum  amount  of  supervised  pilot- 
in-conunand  time  to  3  hours  for 
recreational  pilot  applicants.  These 
conunenters  recommend  requiring  at 
least  10  hours  of  supervised  pilot-in- 
command  time.  GAMA  stresses  the 
importance  of  flight  time  as  sole 
manipulator  of  an  aircraft  to  the 
development  of  a  safe  pilot.  According 
to  GAMA,  such  time  bolsters  a  student's 
confidence,  helps  the  student  become 
self-reliant,  and  improves  a  pilot's 
decision  making  skills. 

FAA  Response:  The  FAA  believes  the 
change  in  the  dual  and  solo  time 
requirements  provides  instructors  with 
flexibility  in  determining  the  amount  of 
solo  and  dual  training  required  for  each 
student.  This  change  should  not 
compromise  safety,  because  the  total 
number  of  hours  remains  unchanged 
and  should  encourage  increased  training 
and  help  reduce  overall  costs.  It  appears 
that  some  commenters  misunderstood 
the  proposal,  because  their  concerns 
implied  that  the  total  number  of  hours 
would  be  reduced,  which  is  not  the 
case.  Therefore,  this  section  is 
implemented  in  the  final  rule  as 
proposed,  with  the  exception  of  the 
changes  noted  and  minor  editorial 
changes. 

Section  61.100    Pilots  based  on  small 
islands. 

In  Notice  No.  95-11,  the  FAA 
proposed  to  change  the  existing  title  of 
this  section  from  "Rotorcraft  rating: 
Aeronautical  experience"  to  "Pilots 


based  on  small  islands."  The  proposed 
aeronautical  experience  requirements 
for  a  rotorcraft  category  rating  were 
moved  to  proposed  §  61.99.  Proposed 
§  61.100  contained  the  provisions  for 
pilots  based  on  small  islands.  These 
provisions  are  aurently  found  in 
§  61.99  of  the  existing  rule. 

No  substantive  comments  were 
received  concerning  this  section. 
However,  the  final  rule  has  been 
modified  to  restore  detailed  provisions 
bam  the  existing  rule  that  were 
inadvertently  omitted  from  proposed 
§61.100.  '' 

Section  61.101    Recreational  pilot 
privileges  and  limitations. 

In  Notice  No.  95-11,  the  FAA 
proposed  significant  revisions  to  the 
privileges  and  limitations  for 
recreational  pilots. 

In  paragraph  (a),  the  FAA  proposed  to 
specify  the  types  of  operating  expenses 
that  a  recreational  pilot  may  share  with 
a  passenger. 

Proposed  paragraph  (c)  deleted  the 
existing  restriction  that  prevents 
recreational  pilots  from  flying  more  than 
50  nautical  miles  from  an  airport  where 
training  was  received.  The  paragraph 
also  explicitly  permitted  such 
operations,  subject  to  compliance  with 
specific  training  and  endorsement 
requirements.  The  proposal  to  eliminate 
the  50-mile  restriction  is  discussed  in 
section  IV  j\. 

Proposed  paragraph  (h)  contained  a 
revised  version  of  paragraph  (f), 
maintaining  the  same  basic  provisions 
that  are  in  the  existing  paragraph, 
except  for  changes  intended  for  clarity. 

Ck)mments:  Vuny  of  the  comments 
received  on  the  proposal  to  codify  the 
sharing  of  expenses  are  also  directed  at 
similar  provisions  in  proposed  §61.113. 
Approximately  130  comments  address 
the  FAA's  proposal  to  specify  the 
expenses  a  private  pilot  may  share  with 
passengers.  Approximately  95  percent 
of  the  comments  oppose  the  proposal, 
while  the  remainder  either  are  in  favor 
or  discuss  other  aspects  of  the  proposal. 

AOPA,  EAA.  NAH.  and  NATA 
comment  that  pilots  should  be  able  to 
share  operating  expenses  %vith 
passengers,  such  as  aircraft  rental  costs. 
AOPA  and  NATA  state  that  this  is 
ciurently  allowed  under  the  regulations. 
Although  AOPA  supports  codifying  the 
expenses  that  can  be  shared,  it  believes 
the  proposed  rule  represents  a 
significant  change.  According  to  AOPA, 
the  nevirrule  will  likely  stifle  activity  at 
flight  schools  and  FBOs.  SSA  also 
supports  including  the  cost  of  aircraft 
rental  in  the  expenses  that  can  be 
shared.  According  to  SSA,  a  glider  uses 
minimal  fuel  but  has  direct  costs  for 


tows  and  glider  rentals  that  can  be 
specifically  docimiented. 

GAMA  and  HAI  also  recommend 
adding  operating  costs  to  the  list  of 
expenses  that  may  be  shared.  GAMA 
contends  that  individuals  currently  are 
allowed  to  divide  the  rental  costs  of  an 
aircraft  including  fuel,  oil,  airport 
expenditures,  and  operating  costs. 

In  its  comment,  NBAA  states  that 
proposed  §  61.113(c)  is  too  prohibitive 
and  could  add  costs  for  the  private  pilot. 
The  commenter  states  that  the  proposal 
fails  to  take  into  account  the  potential 
added  fees  that  general  aviation  may 
face  in  the  future.  NBAA  recommends 
deleting  all  the  language  after  the  word 
"passengers." 

Most  of  the  individual  commenters 
who  oppose  the  proposal  also  point  out 
that  for  pilots  who  rent  aircraft  it  may 
be  difficult  to  isolate  the  fuel,  oil,  and 
airport  expenses  from  other  expenses. 
They  state  they  should  be  permitted  to 
share  rental  expenses.  Another 
commenter  states  that  for  aircraft  that 
are  not  rented,  provisions  should  be 
made  for  sharing  the  cost  of  the  "engine 
reserves"  (i.e..  a  pro-rated  allotment  per 
hour  toward  engine  overiiaul  cost).  A 
commenter  points  out  that  the 
definition  would  preclude  pilots  of 
gliders  from  sharing  expenses.  Another 
commenter  states  that  there  is  no  reason 
to  require  that  expenses  be  shared 
equally,  if  either  the  pilot  or  a  passenger 
wants  to  pay  a  greater  share. 

Some  commenters  also  request 
additional  privileges  for  recreational 
pilots,  subject  to  appropriate  training 
and  flight  instructor  endorsement.  One 
of  the  key  additional  privileges  dted  in 
the  comments — requested  by 
approximately  210  commenters — ^is 
flight  into  airspace  requiring 
communications  with  ATC,  such  as 
Class  C  and  Class  D  airspace.  EAA 
supports  permitting  recreational  pilots 
to  obtain  an  endorsement  to  enter  Class 
D  airspace  because  many  areas  do  not 
have  nontowered  airports  within  a 
reasonable  distance.  Other  commenters 
state  that  often  a  pilot's  home  base  or 
needed  maintenance  facilities  are  in 
Class  D  airspace  areas,  or  there  may  be 
safety  reasons  for  communicating  with 
ATC.  They  also  dte  the  possibility  of 
pilots  with  higher  certificates  and 
commensurate  training  exercising  the 
privileges  of  recreational  pilots. 
Commenters  also  seek  to  expand 
recreational  pilot  privileges  to  include 
operation  of  aircraft  with  more  than  180 
horsepower  and  retractable  landing  gear 
and  night  flying.  EAA  states  that 
recreational  pilots  should  be  able  to 
obtain  an  endorsement  for  amphibious 
operations  because  many  newly 
produced,  very  light  aircraft  are 
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amphibious.  Commenters  also 
mentioned  demonstration  flight  for 
prospective  aircraft  purchasers. 
However,  several  commenters  suggest 
setting  the  limitation  at  2,400  pounds 
gross  weight,  with  180  horsepower  or 
less,  which  is  not  "complex."  One 
commenter  asks  how  the  FAA  justifies 
limiting  a  four-place  aircraft  to  one 
passenger  for  recreational  pilots. 

Others  request  raising  the  ceiling  of 
permitted  recreational  pilot  operations, 
stating  that  the  limitation  of  10,000  feet 
MSL  or  2,000  feet  AGL.  whichever  is 
greater,  is  too  low  for  mountain  areas. 
Some  commenters  suggest  alternative 
privileges  and  limitations  not  based  on 
the  recreational  and  private  pilot 
certificates. 

FAA  i?esponse;  The  FAA 
inadvertently  omitted  "aircraft  rental 
fees"  from  the  list  of  expenses  that 
pi  ivate  and  recreational  pilots  may 
share.  This  is  current  FAA  policy. 
Therefore.  §  61.101(a)is  appropriately 
modified  in  the  final  rule.  In  resp>onse 
to  those  commenters  who  want 
additional  operating  costs  shared,  only 
direct  operating  and  rental  expenses 
may  be  shared.  To  avoid  a  pilot 
receiving  compensation  for  a  flight, 
indirect  operating  costs,  such  as 
maintenance  expenses,  are  not 
permitted  to  be  shared.  In  response  to 
the  comment  regarding  the  equal 
sharing  of  expenses,  the  FAA  has 
determined  that  a  pilot  may  not  pay  less 
than  the  pro  rata  share  of  operating 
expenses.  The  rationale  is  that  if  pilots 
pay  less,  they  would  not  just  be  sharing 
expenses  but  would  actually  be  flying 
for  compensation  or  hire,  liie  rule  has 
been  modified  accordingly. 

Proposed  paragraph  (h)  is  modified 
and  a  new  paragraph  (i)  is  added  to 
maintain  provisions  of  the  existing  rule. 
The  reference  to  paragraph  (d)  is 
removed  from  paragraph  (h).  Paragraphs 
(h)  and  (i)  address  only  operations  at 
night  or  in  airspace  requiring 
communication  with  ATC.  "Hie  phrase 
"for  the  purpose  of  obtaining  an 
additional  certificate"  also  is  added  to 
this  paragraph  to  indicate  that  this 
privilege  is  only  available  to  a 
recreational  pilot  seeking  an  additional 
certificate. 

In  response  to  the  comments 
requesting  expansion  of  the  recreational 
pilot  privileges,  the  FAA  acknowledges 
these  concerns,  but  has  determined  that 
these  requests  for  changes  to  existing 
regulations  are  beyond  the  scope  of  this 
rulemaking. 

Apart  fivm  these  changes  and  various 
editorial  changes,  the  final  rule  is 
adopted  as  prop<xed. 


Subpart  E— Private  Pilots 

The  proposed  establishment  of 
separate  subparts  for  student  pilot 
certificates  and  recreational  pilot 
certificates  required  the  regulations 
pertaining  to  private  pilot  certificates 
and  ratings  to  be  moved  from  subpart  D 
to  subpart  E. 

Section  61.102    Applicability. 

The  FAA  did  not  propose  any 
substantive  changes  for  this  section,  nor 
were  any  substantive  comments 
received.  The  final  rule  is  adopted  as 
proposed. 

Section  61.103    Eligibility 
requirements:  General. 

The  FAA  proposed  to  revise  this 
section  and  include  new  eligibility 
requirements  for  private  pilot 
applicants. 

In  proposed  paragraph  (b),  the  FAA 
added  a  requirement  that  an  applicant 
be  able  to  write  in  the  English  lang\iage. 
In  addition,  all  applicants  would  have 
been  required  to  meet  the  English 
language  requirements,  eliminating  the 
existing  provision  under  which  an 
applicant  who  cannot  read,  speak,  and 
understand  the  English  language  may 
receive  a  certificate  with  an  operating 
limitation,  as  deemed  necessary  by  the 
Administrator. 

In  proposed  paragraph  (c),  the 
language  pertaining  to  the  medical 
requirements  for  applicants  who  desired 
a  rating  in  a  glider  or  balloon  was 
clarified. 

Proposed  paragraph  (d)  required  an 
applicant  to  specifically  receive  an 
endorsement  from  the  ground  instructor 
or  flight  instructor  who  gave  the 
applicant  training  or  reviewed  the 
applicant's  home  study,  certifying  that 
the  applicant  is  prepared  for  the 
knowledge  test. 

Proposed  paragraph  (h)  required  an 
applicant  to  meet  the  proposed 
aeronautical  experience  requirements 
for  the  category  and  class  rating  sought, 
before  applying  for  the  practical  test. 

Comments:  Most  of  the  substantive 
comments  received  regarding  this 
section  related  to  paragraph  (a), 
especially  the  possible  discriminatory 
effect  of  the  change  in  English  langiiage 
proficiency  requirements.  For  a 
discussion  of  these  comments  and  the 
FAA's  response,  see  section  IV ,G.  Some 
commenters  objected  to  proposed 
paragraph  (c)  regarding  die  revised 
language  pertaining  to  the  medical 
requirements  for  pilots  of  gliders  and 
balloons,  interpreting  them  as  new 
requirements. 

FAA  Response:  For  reasons  discussed 
in  section  fv.G,  the  final  rule  includes 


language  restoring  the  option  for  the 
Administrator  io  place  an  operating 
limitation  on  an  applicant's  pilot 
certificate,  waiving  the  applicant's 
English  language  requirements  on 
medical  grounds.  In  addition,  the 
language  on  medical  requirements  for 
private  pilots  is  deleted  from  this 
section  and  |51aced  in  §61.23.  This  topic 
is  disciissed  in  the  analysis  of  §  61.23. 
The  FAA  also  made  other  minor 
editorial  and  formatting  changes  to  this 
section  of  the  final  rule. 

Section  61.105    Aeronautical 
knowledge. 

The  FAA  proposed  to  establish 
aeronautical  knowledge  requirements     ' 
that  are  applicable  to  applicants  for  all 
private  pilot  certificates.  The  FAA  also 
proposed  to  add  aeronautical  knowledge 
requirements,  including  ground  training 
on  additional  subjects  such  as 
windshear  avoidance,  aeronautical 
decision  making  and  judgment,  and  the 
preflight  actions  found  in  §91.103. 

Comments:  GAMA  and  NAFI  support 
the  inclusion  of  training  on  windshear 
avoidance,  aeronautical  decision 
making,  and  preflight  actions  in  the 
aeronautical  knowledge  requirements 
for  private  pilots. 

AOPA  also  supports  such  training; 
however,  AOPA  cannot  accept 
additional  training  requirements 
without  a  description  of  what  they  are 
and  how  they  will  be  implemented. 
AOPA  also  questions  the  proposed 
requirement  in  §61.105(bHl2)  for 
training  and  instruction  in  planning  for 
air  traffic  delays  because  such  training 
is  more  appropriate  for  commercial, 
instrument,  and  ATP  applicants. 

FAA  Response:  The  FAA  agrees  with 
commenters  who  state  that  private 
pilots  are  less  likely  to  encounter  air 
traffic  delays,  and  has  modified  the 
requirement  for  training  in  traffic  delay 
planning  to  a  more  general  refwenoe  to 
possible  delays. 

The  FAA  strongly  believes  that 
training  in  human  factors  and 
aeronautical  decision  making  should  be 
required.  Approximately  80  percent  of 
all  accidents  are  related  to  pilot  error, 
and  training  in  human  factors,  and 
aeronautical  decision  making  and 
judgment  may  decrease  the  number  of 
accidents  attributable  to  pilot  error, 
because  implementation  of  similar 
training  in  air  carrier  operations  has 
decreased  accident  rates.  Regarding 
AOPA's  concern  on  the  need  for 
guidance  material  on  aeronautical 
decision  making,  the  FAA  points  out 
that  AC  60-22,  "Aeronautical  Decision 
Making,"  contains  such  guidance. 
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Section  61.107    Flight  proficiency. 

In  this  section,  the  FAA  proposed 
separate  and  revised  areas  of  operation 
for  the  airplane  single-engine  rating, 
airplane  multiengine  rating,  rotorcrait 
helicopter  rating,  rotorcrait  gyroplane 
rating,  glider  powered  rating,  glider 
nonpowered  rating,  lighter-thiui-air 
airship  rating,  lighter-than-air  balloon 
rating,  and  powered-lift  rating.  In 
addition,  the  proposal  specifically 
required  applicants  for  a  glider  category 
rating  to  receive  training  on  launches, 
approaches,  and  landings,  if  applying 
for  a  nonpowered  class  rating;  or, 
takeoCb.  landings,  and  go-arounds,  if 
applying  for  a  powered  class  rating. 

Comments:  NAFI  comments  that 
proposed  §  61.107  clarifies  aircraft 
category  and  training  requirements. 

Approximately  30  conunenters  take 
issue  with  the  FAA's  use  of  the  term 
"balloonport"  in  the  proposed  rule.  This 
term  is  not  addressed  in  proposed 
S  61.1(a),  but  as  one  commenter  notes, 
the  term  is  used  in  proposed  §§  61.107, 
61.127,  and  61.187.  Two  coramenters 
state  that  the  term  is  known  principally 
as  a  commercial  name  or  a  proprietary 
name  for  a  dealership  of  one  brand  of 
balloon.  Commenters  ask  that  another 
term  be  defined  and  used,  such  as 
"launch  and  landing  field"  or  "launch 
and  landing  site."  Commenters  note  that 
balloonists  use  fields,  parks,  or  airports 
for  their  operations,  and  the  term  used 
should  not  be  restrictive  as  to  the  takeoff 
or  landing  location. 

FAA  Response:  In  response  to 
commoiter  concerns,  the  term 
"balloonport"  was  replaced  wdth  the 
term  "airport",  and  the  term  "lift  ofEs" 
was  replaced  with  the  term  "launches". 
The  FAA  also  is  not  proposing  separate 
flight  proficiency  requirements  for 
poweried  and  nonpowered  gliders.  This 
issue  is  discussed  in  section  IV  J^. 

Section  61.109    Aeronautical 
experience. 

The  FAA  consolidated  all 
aeronautical  experience  requirements 
for  private  pilots  in  proposed  §  61.109. 
The  FAA  proposed  to  change  the  title  of 
this  section  from  "Airplane  rating: 
aeronautical  experience"  to 
"Aeronautical  experience"  to  reflect  the 
consolidation  of  these  requirements. 

The  FAA  also  proposed  separate 
aeronautical  experience  requirements 
for  each  aircraft  category  and  class 
rating.  An  applicant  seeking  a  single- 
engine  or  multiengine  airplane  rating 
would  be  required  to  meet  the 
aeronautical  experience  requirements  in 
a  single-engine  airplane,  and  an 
applicant  for  a  private  pilot  multiengine 
rating  would  be  required  to  meet  these 


requirements  in  a  multiengine  airplane. 
The  FAA  also  proposed  revisions  to  the 
aeronautical  experience  requirements 
for  private  pilots  by  establishing  more 
flexible  training  requirements  for 
private  pilot  applicants  and  integrating 
the  concept  of  supervised  pilot  in 
command  into  specific  aeronautical 
experience  requirements.  The  proposal 
decreased  the  amoimt  of  solo  time  an 
applicant  would  be  required  to  possess 
prior  to  obtaining  a  certificate,  added 
additional  night-flight  training 
requirements,  decreased  the  length  of 
required  cross-country  flights,  and 
increased  instrument  flight  training 
requirements.  The  proposal  also 
established  aeronautical  experience 
requirements  for  a  powered-lift  rating. 
The  minimum  nimiber  of  total  houre 
required  to  obtain  a  private  pilot 
certificate  remained  unchanged. 

Comments;  Approximately  140 
comments  address  issues  related  tO' 
private  pilot  training  requirements 
proposed  in  Notice  No.  95-11. 

AOPA  comments  that,  although  it 
believes  5  hours  of  supervised  pilot  in 
command  is  an  excessively  low  figure, 
it  supports  the  proposal  because  it 
stresses  the  concept  of  training  to  a  level 
of  competency  ratner  than  training 
consisting  of  an  arbitrary  number  of 
houra.  A^A  also  supports  the 
reduction  in  the  distance  requirement 
for  the  solo  cross-country  flight  fi^m 
300  nautical  miles  to  100  nautical  miles. 
AOPA  believes  that  there  is  no  merit  in 
requiring  three  takeoff  and  three 
landings  to  a  full  stop  at  an  airport  with 
an  operating  control  tower,  and  that  this 
proposed  requirement  will  constitute  a 
burden  in  cases  where  a  towered  airport 
is  not  available  within  a  reasonable 
distance. 

In  its  comment,  AOPA  expresses 
concern  about  §61. 109(a)(2)(v).  which 
proposes  supervised  pilot  in  command 
training  requirements  in  multiengine 
aircraft  for  the  issuance  of  a  private  pilot 
certificate  with  a  multiengine  rating. 
AOPA  states  that  it  is  unaware  of  any 
insurance  company  that  will  insure,  or 
an  FBO  that  will  allow,  a  pilot  to  fly 
solo  in  a  multiengine  aircraft  without  a 
multiengine  rating.  According  to  AOPA. 
if  the  intent  of  the  provision  is  to 
require  an  applicant  to  log  supervised 
pilot  in  command  flight  while  the  sole 
occupant  of  the  aircraft,  this  will  result 
in  a  serious  obstacle  to  multiengine 
training.  The  commenter  states  that  this 
proposal  is  an  example  of  how  the 
change  of  terminology  6t>m  "solo"  and 
"dual"  to  "training  time"  and 
"supervised  pilot  in  command"  results 
in  confusion. 

SSA  believes  that  the  proposal  to 
allow  tailoring  of  instruction  to  more 


closely  match  a  student's  needs 
emphasizes  dual  instruction  over  solo 
fliglht.  According  to  SSA.  solo  time 
reinforces  the  principle  of  responsibility 
that  is  so  important  to  safe  flight  and 
provides  the  student  with  an 
opportuiuty  to  find  areas  of  weakness. 
SSA  comments  that  two  supervised 
pilot  in  command  flights,  or  even  5 
hours  of  supervised  pilot  in  command 
flight,  is  inadequate.  SSA  urges  the  FAA 
to  recognize  the  im(>ortance  of 
supervised  pilot-in-command  time.  The 
commenter  also  opposes  the  flight  time 
requirements  for  a  glider  rating  set  forth 
in  §  61.109(b)(2),  and  states  that  they  are 
"oppressive."  SSA  contends  that  if 
these  requirements  are  adopted  many 
individuals  who  are  plaiming  to  learn  to 
fly  will  not  do  so  because  of  the 
increased  costs. 

NAFI  also  supports  the  reduction  in 
cross-country  distance  requirements  and 
the  addition  of  night  cross-country 
training.  NAFI.  however,  disagrees  with 
the  reduction  in  solo  flight  time 
requirements.  According  to  the 
commenter.  applicants  mth  no  solo 
experience  should  be  required  to  obtain 
IS  houra  of  solo  time  before  carrying 
passengers.  However,  NAFI 
recommends  developing  a  system  to 
credit  solo  time  in  flight  vehicles  "other 
than  certificated  aircraft,"  such  as 
ultralights,  to  satisfy  part  61 
requirements. 

NBAA  states  that  the  proposed 
reduction  in  supervised  pilot-in- 
command  time  is  excessive  and 
recommends  a  minimum  of  10  houre. 
HAI  also  expresses  concern  about  the 
reduction  in  this  requirement  because  it 
will  result  in  private  pilots  with  a  low 
level  of  experience. 

NATA  comments  that  5  hours  of 
supervised  pilot-in-command  time  is 
insufficient  to  build  a  private  pilot's 
confidence  and  recommends  mat  at 
least  15  hours  be  required.  NATA 
further  states  that  a  single  supervised 
cross-coimtry  flight  of  100  nautical 
miles  is  inadequate  to  acquire  cross- 
country skills.  The  commenter 
recommends  requiring  at  least  three 
cross-country  flights,  including  one 
flight  of  at  least  250  nautical  miles  with 
at  least  one  leg  of  100  nautical  miles. 

GAMA  opposes  the  reduction  of  the 
minimum  supervised  pilot-in-command 
time  to  5  houra  for  private  pilots.  GAMA 
feels  that  flight  time  as  the  sole 
manipulator  of  an  aircraft's  controls  is 
critical  to  the  development  of  a  skilled. 
safe  pilot.  GAMA  agrees  with  the 
proposal  of  NAFI  and  NATA  to  require 
at  least  15  houra  of  supervised  pilot-in- 
command  time.  GAMA  states  that, 
while  a  minimum  nimiber  of  supervised 
pilot  in  command  cross-country  houra  is 
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not  necessary,  the  number  of  required 
flights  should  be  revised  to  ensure 
proper  training  and  the  fostering  of  skill 
and  experience.  GAMA  recommends 
that  the  rule  require  a  minimum  of  three 
cross-country  flights  including  two 
flights  with  a  landing  point  more  than 
50  nautical  miles  fi-om  the  original 
departure  point,  and  one  flight  of  at 
least  300  nautical  miles,  with  landings 
at  a  minimum  of  three  points,  one  of 
which  should  be  at  least  100  nautical 
miles  from  the  original  departure  i>oint. 
GAMA  states  that  because  a 
disproportionate  number  of  accidents 
involving  private  pilots  occur  at  night, 
requiring  a  dual,  night  cross-country 
flisht  would  add  to  the  mai]gin  of  safety. 

HAI  points  out  that  meeting  the  cross- 
cotmtry  flight  requirement  for 
helicoptere  does  not  require  a  flight  of 
SO  miles  between  takeoff  and  landing 
points,  and  that  the  cross-country 
definition  in  proposed  §61.1a(e),  which ', 
specifies  50  miles,  is  not  consistent  with 
this  provision. 

Some  individual  commentera  also 
disagree  with  changes  to  the  proposed 
supervised  pilot  in  command  cross- 
country requirement,  advocating 
retention  of  the  existing  requirement  for 
10  houra  of  cross-country  time  which 
includes  at  least  one  long  cross-country 
flight.  Some  commenters  state  that  the 
proposed  supervised  pilot  in  command 
experience  hour  requirement  is  too  low. 

One  commenter  suggests  that  the 
requirement  for  one  100-nautical-mile 
cross-country  flight  could  be  impractical 
in  certain  areas  during  certain  times  of 
the  year.  The  commenter  agrees  with  the 
proposal  for  3  houra  of  instrument 
training  for  private  pilot  applicants. 
Another  commenter  opposes  the 

Eroposed  requirement  in  §  61.109  for  3 
oura  of  instrument  dual  instruction  in 
an  airplane  for  private  pilot  training. 
Individual  commenters  take  issue 
with  the  night  flight  proposals;  some 
state  that  night  flight  in  a  single-engine 
airplane  is  too  hazardous.  At  least  one 
commenter  believes  that  the  night  cross- 
country flight  training  requirement 
proposed  under  §  61.109(a)(1)  would 
not  require  that  a  flight  instructor  be  on 
board,  and  suggests  that  a  flight 
instructor  be  required.  Another  opposes 
the  night  cross-country  requirement  for 
single-engine  airplanes  completely, 
while  another  advocates  reducing  the 
requirement  from  100  nautical  miles  to 
SO  nautical  miles. 

GAMA,  NAFI,  and  NATA  support  the 
proposed  night  cross-country 
requirements  and  state  that  safety  will 
be  enhanced  by  the  adoption.  NATA 
also  approves  of  the  proposed  night 
takeoff  and  landing  requirements  and 
states  that  student  confidence  would  be 


increased  if  this  proposal  were  adopted. 
GAMA  states  that  the  requirement 
would  provide  an  important  educational 
experience  by  exposing  the  pilot  to  a 
much  broader  flight  environment  under 
a  supervised  situation. 

AOPA  generally  supports  placing 
greater  emphasis  on  night  training  for 
private  pilot  applicants  and  states  that 
the  proposed  night  cross-coimtry  flight 
training  requirement  will  increase 
safety.  The  commenter,  however, 
requests  clarification  concerning  the 
term  "duration"  and  asks  whether  the 
cross-country  flight  is  intended  to  be 
100  miles  total  (50  miles  out  and  SO 
miles  return)  or  if  the  flight  is  to  be  100 
miles  firom  the  point  of  depiarture  (200 
miles  total).  AOPA  supports  a  100-mile 
round  trip  because  the  longer  flight 
would  be  difficult  to  achieve  in  the 
summer  months.  The  commenter  would 
oppose  the  proposal  if  it  required  a 
fli^t  of  200  miles  total  distance. 

Some  commenters  suggest  raising  the 
minimum  flight  hour  requirements  for 
the  private  certificate  with  a  balloon 
rating.  One  commenter  suggests  that  15 
houra  rather  than  10  houra  should  be 
required  because  much  time  is  spent 
reviewing  and  releaming,  apparently 
due  to  weather-caused  interruptions  in 
training.  Two  commenters  state  that  the 
requirements  of  proposed 
§  61.109(d)(2)(i)  for  two  flights  within 
60  days  of  application  for  a  private 
balloon  rating  are  excessive,  because  of 
the  nature  of  balloon  operations  and 
scheduling  difficulties. 

NAFI  opposes  the  new  requirements 
under  §  61.109(c)  for  airship  instrument 
training  because  some  "hot  air  blimps" 
currently  are  being  built  as  ultralight 
and  experimental  aircraft,  and  these 
aircraft  do  not  have  sufficient  electrical 
power  for  IFR  instrumentation.  NAFI 
states  that  the  proposal  would 
effectively  eliminate  all  private  pilot 
training  for  "hot  air  blimps,"  and  pilots 
would  be  forced  to  operate  the  aircraft 
as  ultralights,  possibly  without  the 
benefit  of  training  from  a  certificated 
flight  instructor.  NAfl  comments  that 
this  would  not  advance  safiety.  One 
individual  commenter  also  states  that 
the  instrument  training  proposed  for 
private  pilot  certification  under 
§  61.109(c)  should  not  be  required 
because  many  airahips  are  not  equipped 
for  instrument  flight. 

NAFI  opposes  me  new  night  flight 
requirements  of  proposed  §  61.109(c)  for 
airahip  training.  NAFI  states  that  these 
aircraft  do  not  have  sufficient  electrical 
power  for  navigation  lights,  in  some 
cases. 

FAA  Response:  The  FAA  beUeves  the 
change  in  the  composition  of  dual  and 
solo  time,  within  the  total  number  of 


hours  required  for  each  certificate, 
provides  instructore  with  flexibility  in 
determining  the  amount  of  dual  and 
solo  training  required  for  each  student. 
The  FAA  has  decided  not  to  adopt  the 
concept  of  supervised  pilot  in  command 
as  set  forth  in  Notice  No.  95-11,  and  has 
therefore  replaced  references  to 
"supervised  pilot  in  command"  time 
with  "solo"  time. 

The  proposal  does  not  compromise 
safiety  because  the  total  number  of  houre 
required  for  the  issuance  of  a  private 
pilot  certificate  remains  unchanged.  The 
rule  should  encourage  increased 
training  and  help  reduce  overall  costs. 
It  appeara  that  some  commentera 
misunderstood  the  proposal,  because 
their  concerns  implied  that  the  total 
number  of  houra  would  be  reduced, 
which  is  not  the  case.  The  FAA  has. 
however,  increased  solo  flight  time 
requirements  and  solo  cross-country 
flight  distance  requirements  in  the  final 
rule  in  order  to  meet  the  minimtiin 
requirements  under  Annex  1  to  the 
Convention  on  International  Qvil 
Aviation. 

The  FAA  believes  that  night  cross- 
country training  should  be  required  for 
private  pilot  applicants  because  a 
private  pilot  may  later  be  placed  in 
circumstances  where  the  pilot  may 
inadvertently  fly  at  night,  without 
appropriate  night  training.  This  issue 
was  identified  as  an  area  of  concern  in 
the  FAA's  Job  Task  Analysis.  Increased 
night  flight  training  will  reduce  the 
issuance  of  certificates  with  a  night 
flying  limitation,  as  well  the  associated 
administrative  costs  to  the  FAA  in 
reissuing  such  certificates  when  the 
limitation  is  removed.  In  response  to 
AOPA's  request,  the  FAA  has  clarified 
the  cross-coimtry  requirements  in  this 
section  by  replacing  the  word 
"duration"  with  the  term  "total 
distance." 

Regarding  the  proposal  for  required 
solo  flight  in  multiengine  aircraft  for 
pilots  seeking  that  rating,  the  FAA  is 
convinced  by  the  commentera' 
arguments  and  has  modified  the  final 
rule  to  require  that  an  appUcant 
accomplish  solo  flight  in  an  airplane. 
This  would  allow  an  applicant  for  a 
multiengine  rating  to  accomplish  solo 
flight  time  requirements  in  a  single- 
engine  airplane.  The  FAA  believes  that 
a  similar  problem  to  that  presented  by 
the  commentera  could  arise  for 
powered-lifts,  and  has  made  a  similar 
modification  to  the  regulations 
applicable  to  those  aircraft  requiring 
that  solo  flight  time  be  accomplished  in 
an  airplane  or  powered-lift.  The  FAA 
recognizes  HAI's  concern  regarding  an 
inconsistency  with  the  definition  of 
"cross-country,"  and  has  revised  the 
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cross-country  requirements  for  rotorcraft 
accordingly. 

Currently  the  FAA  requires  training 
within  60  days  of  application  for  a 
practical  test  in  a  balloon.  The  FAA,  in 
order  to  clarify  what  is  meant  by 
"training,"  is  requiring  a  minimum  of 
two  flights  within  60  days  of 
application.  The  FAA  considers  this 
requirement  reasonable  to  ensure  proper 
preparation  for  the  practical  test. 

Tne  FAA  disagrees  with  NAFI 
regarding  night  flight  requirements  for 
airships,  and  finds  that  the  majority  of 
airships  do  have  sufficient  electrical 
power  to  operate  at  night.  The  FAA 
beheves  that  night  flight  training  should 
be  required  for  airships  as  these  aircraft 
ciurently  operate  at  night  in  the  NAS. 
Therefore,  the  FAA  will  require  night 
training  in  airships. 

To  aadress  commenters'  arguments 
against  required  instrument  training  in 
airships  that  may  not  be  equipped  for 
instnmient  flight,  the  FAA  has  modified 
the  requirements  to  state  only  that 
instnmient  training  is  required,  without 
referring  specifically  to  airships. 

The  FAA  also  has  modified  the 
proposed  requirements  for  the  issuance 
of  a  glider  rating  to  be  consistent  with 
the  decision  not  to  estabhsh  separate 
class  ratings  for  powered  and 
nonpowered  gliders.  Additionally,  the 
FAA  has  included  provisions  as  set 
forth  in  Amendment  No.  61-100.  which 
permit  credit  to  be  given  for  the  use  of 
an  approved  flight  simulator  or 
approved  flight  training  device. 

Section  61.110    Night  flying  exceptions 
for  private  pilot  certification. 

The  FAA  proposed  to  establish  the 
night  flying  exceptions  for  private  pilot 
certification  in  §61.110. 

In  proposed  paragraph  (a),  an 
applicant  with  a  medical  restriction 
prohibiting  the  operation  of  an  aircraft 
at  nighi  would  not  be  required  to  meet 
the  night  flight  training  requirements 
and  would  be  issued  a  certificate  with 
a  limitation  prohibiting  night  flying. 

It  was  proposed  in  paragraph  (b)  to 
permit  an  applicant  who  accomplishes 
flight  training  in  Alaska  to  have  12 
months  after  the  issuance  of  the 
applicant's  temporary  airman  certificate 
to  comply  with  the  night  flight  training 
requirements.  Alaska  is  unique  in  that  6 
months  out  of  the  year  there  is  Umited 
nighttime.  However,  under  proposed 
paragraph  (b)(2),  an  applicant  who 
receives  flight  training  in  Alaska  and  is 
unable  to  accomplish  the  night  flying 
training  required  by  proposed  §61.109 
would  be  issued  a  temporary  pilot 
certificate  for  only  12  calendar  months, 
with  a  limitation  "night  flying 
prohibited."  That  person  would  be 


required  to  comply  with  the  night-flying 
requirements  for  the  private  certificate 
within  the  12-calendar-month  ]>eriod 
after  issuance  of  the  certificate.  If  that 
person  did  not  comply  with  the 
requirements  within  that  p)eriod,  the 
certificate  would  be  suspended  until  the 
person  complied  the  requirements. 

Paragraph  (b)(3)  was  proposed  to 
explain  the  nig^t  flying  experience. 
endorsement,  and  practical  test  portion 
requirements  of  §  61.109  that  must  be 
met  in  order  to  have  the  "night  flying 
prohibited"  limitation  removed. 

Comments:  AOPA  states  that,  while  it 
supports  the  added  flexibility  of  the 
night  flying  exception  rule,  it  opposes 
the  language  of  §  61.110(b)(2)  that 
would  suspend  the  airman's  certificate 
if  the  pilot  does  not  complete  the  night 
training  requirements  within  12 
calendar  months.  AOPA  states  that  the 
FAA  certificates  niunerous  pilots  each 
year  with  permanent  night  flight 
restrictions,  and  there  is  no  reason  why 
Alaskan  airmen  should  be  singled  out 
for  suspension  of  their  certificates 
simply  because  they  fail  to  remove  their 
ni^t  flight  restrictions. 

FAA  Response:  The  FAA  points  out 
that  a  change  in  the  proposed  and  final 
rules  to  §  61.109  will  disqualify  all 
applicants  from  being  issued  certificates 
without  meeting  night  flying 
requirements,  unless  they  qualify  for  an 
exception  under  §61.110.  Therefore,  the 
12-month  limit  of  §  61.110  does  not 
discriminate  against  Alaskan  airmen, 
but  rather  allows  them  a  special 
privilege.  In  the  final  rule,  the  12-month 
limitation  remains,  but  the  FAA  has 
deleted  language  referring  to  the 
issuance  of  a  12-month  temporary 
certificate,  because  existing  FAA 
temporary  certificates  are  valid  for  120 
days.  The  FAA  has  also  added  a 
provision  that  a  person  seeking  to  obtain 
this  exception  must  both  receive  the 
flight  training  for  the  certificate  and 
reside  in  the  State  of  Alaska. 

By  deleting  the  exception  for  pilots 
who  have  night  flying  restrictions  due  to 
medical  conditions,  these  pilots  will 
now  be  required  to  have  3  hours  of  night 
flight  training.  However,  the  certificates 
of  such  pilots  will  be  issued  with  an 
operating  limitation  prohibiting  night 
flying.  The  FAA  has  determined  that 
safety  will  be  enhanced  because  this 
requirement  will  reduce  the  likelihood 
of  pilots  later  being  placed  in 
drciunstances  where  they  may  be 
required  to  engage  in  flight  at  night 
without  appropriate  night  training. 

Section  61.111    Cross-country  flights: 
Pilots  based  on  small  islands. 

In  Notice  No.  95-11,  the  FAA  only 
proposed  minor  editorial  changes  to  this 


section.  No  substantive  comments  were 
received.  The  final  rule  has  been 
modified  to  restore  detailed  provisions 
from  the  existing  rule  that  were 
inadvertently  omitted  in  the  proposed 
rule. 

Section  61.113    Private  pilot  privileges 
and  limitations:  Pilot  in  command. 

In  Notice  No.  95-11.  the  FAA 
prop)osed  to  include  the  provisions  of 
existing  §61.118  in  proposed  §61.113.  ■ 
The  revised  aeronautical  experience 
requirements  for  a  rotorcraft  category 
rating  found  in  existing  §  61.113  were 
included  in  pro{>osed  §61.109. 

Proposed  paragraph  (c)  specified  the 
flight  operating  expenses  that  a  private 
pilot  may  share  with  passengers.  A  more 
detailed  discussion  of  this  proposal, 
including  comments  and  FAA  response, 
is  addressed  with  regard  to  the  similar 
proposed  change  to  §61. 101  (a). 

Proposed  paragraph  (d)  modified  the 
requirements  for  participation  in  an 
airlift  sponsored  by  a  charitable 
organization. 

In  proposed  paragraph  (e),  private 
pilots  were  permitted  to  receive 
reimbursement  for  expenses  incurred 
while  performing  search  and  location 
operations  for  law  enforcement  agencies 
or  other  organizations  that  conduct 
these  operations. 

Proposed  paragraph  (f)  permitted  a 
private  pilot  who  met  the  requirements 
of  proposed  §  61.69  to  act  as  pilot  in 
command  when  towing  gliders. 

Proposed  §  61.113  eliminates  specific 
provisions  permitting  a  salesman  who 
has  logged  at  least  200  hours  to 
demonstrate  an  aircraft  in  flight  to  a 
prospective  buyer. 

Comments:  The  commenter's 
opposition  to  the  proposed  paragraph 
(c)  definition  of  operating  expenses  that 
may  be  shared  is  discussed  in  the 
analysis  of  the  proposed  provision  of 
§61. 101(a). 

With  respect  to  proposed  paragraph 
(e),  the  National  Headquarters  for  the 
Civil  Air  Patrol  (CAP)  states  that  the 
propKtsed  rule  fails  to  include 
maintenance  expenses  as  reimbursable 
for  pilots  flying  humanitarian-type 
missions,  and  that  the  rule  incorrectiy 
assumes  that  such  activity  is  always 
under  the  direction  of  law  enforcement 
agencies.  The  commenter  states  that, 
depending  on  the  definition  of  "airport 
expenditures,"  the  omission  of 
maintenance  costs  in  the  definition 
might  require  the  CAP  to  continue  to 
operate  under  an  exemption  in  order  to 
maintain  current  privileges.  The 
commenter  also  requests  that  the  rule  be 
modified  to  account  for  the  agencies, 
other  than  law  enforcement,  for  which 
the  CAP  often  flies  missions.  These 
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include  the  FAA.  FEMA,  the  Red  Cross, 
and  State  and  local  Emergency 
Management  Agencies.  AOPA  supports 
adding  search  and  rescue  operations  to 
the  list  of  operations  for  which  private 
pilots  may  receive  reimbursement.  In 
contrast,  HAI  objects  to  the  search  and 
rescue  provisions  in  proposed 
§  61.113(e).  HAI  contends  that  this 
proposal  will  only  encourage  the 
proliferation  of  this  kind  of  activity.  The 
commenter  believes  that  these  kinds  of 
operations  are  best  dealt  with  through 
the  exemption  process. 

SSA  approves  of  proposed  §61. 113(f) 
permitting  private  pilots  who  meet  the 
requirements  of  §  61.69  to  act  as  pilot  in 
command  of  an  aircraft  towing  a  glider. 
SSA  points  out  that  the  explanation  on 
page  41207  of  the  Notice  No.  95-11 
indicates  that  the  pilot  will  be  able  to 
log  this  time.  SSA  suggests  that 
§  61.113(f)  be  modified  to  this  effect. 

FAA  Response:  In  response  to 
objections  to  the  language  of  proposed 
§61. 101(a)  as  well  as  §61. 113(c),  the 
FAA  has  decided  to  add  "rental  fees"  to 
this  list  of  allowable  shared  expenses  in 
both  those  sections,  as  discussed  in  the 
analysis  for  §61. 101(a).  This  language  is 
therefore  added  to  §  61.113(e)  in  the 
final  rule.  The  CAP'S  concerns  regarding 
types  of  agencies  that  conduct  search 
and  location  missions  were  noted,  and 
the  term  "law  enforcement"  has 
therefore  been  deleted  from  paragraph 
(e)(1)  in  the  final  rule. 

In  response  to  CAP's  comments 
regarding  the  omission  of  any 
provisions  permitting  a  private  pilot  to 
be  reimbursed  for  maintenance  costs, 
the  proposed  rule  did  not  specifically 
provide  for  reimbursement  of 
maintenance  costs,  and  neither  does  the 
final  rule.  Any  reimbursement  for 
compensation  of  maintenance  costs  will 
be  handled  on  a  case-by-case  basis 
through  the  exemption  process.  In 
addition,  CAP  commented  that  the  rule 
be  modified  to  accoimt  for  agencies 
other  than  law  enforcement  agencies  for 
which  it  operates.  In  Notice  No.  95-11, 
the  FAA  proposed  to  allow  pilots  under 
the  direction  and  control  of  an 
"organization  that  conducts  search  and 
location  operations"  to  be  reimbursed. 
The  FAA  has  determined  that  this 
addresses  CAP's  concerns  and  is 
adopting  the  final  rule  as  proposed. 

In  response  to  HAI's  comment  that 
search  and  location  operations  should 
remain  under  the  exemption  process, 
since  the  early  1980's  the  FAA  has 
permitted  private  pilots  to  perform 
search  and  location  operations,  and  has 
continually  reissued  those  exemptions 
without  any  known  problems.  Provided 
that  pilots  comply  with  the 
requirements  in  this  final  rule,  which 


are  identical  to  the  exemption's 
conditions  and  limitations,  the  FAA  has 
codified  those  conditions  and 
limitations  in  this  final  rule. 

After  further  review,  the  FAA  has 
decided  to  reinstate  the  provision 
allowing  a  private  pilot  who  is  an 
aircraft  salesman  and  who  has  at  least 
200  hoiu%  of  logged  flight  time  to 
demonstrate  an  aircraft  in  flight  to  a 
prospective  buyer.  The  FAA  has 
concluded  that  these  operations  would 
not  be  "incidental  to  business,"  and 
therefore  is  reinstating  this  provision 
into  the  final  rule. 


Balloon  rating: 


Section  61.115 
Limitations. 

Proposed  §  61.115  includes  the 
provisions  of  existing  §  61.119.  Also,  the 
provisions  of  existing  §61.115  were 
included  in  proposed  §61.109. 

The  proposed  changes  to  this  section 
were  the  classification  of  balloons  as 
either  "gas  balloons"  or  "balloons  with 
airborne  heaters,"  and  the  deletion  of 
references  to  the  terms  "hot  air  balloon 
without  airborne  heater"  and  "free 
balloon."  The  proposed  rule  also 
incorporated  the  existing  op>erating 
limitations  for  a  private  pilot  who 
performs  his  or  her  practical  test  in  a  gas 
balloon  as  opposed  to  those  who 
perform  the  test  in  a  balloon  with  an 
airborne  heater.  The  language  of  the 
operating  limitations  specified  in  this 
section  clarified  that  a  jjerson  requesting 
removal  of  the  current  operating 
limitations  fit>m  his  or  her  certificate 
would  be  required  to  obtain  the  required 
aeronautical  experience  in  the  specific 
type  of  balloon  and  receive  a  logbook 
endorsement  from  an  instructor  who 
attests  to  the  person's  accomplishment 
of  the  required  aeronautical  experience 
and  ability  to  satisfactorily  operate  that 
balloon. 

No  substantive  comments  were 
received,  and  the  FAA  has  incorporated 
this  section  into  the  final  rule  with  only 
minor  editorial  changes. 

Section  61.117  Private  pilot  privileges 
and  limitations:  Second  in  command  of 
aircraft  requiring  more  than  one  pilot. 

Proposed  §  61.117  includes  the 
provisicMis  of  existing  §61.120.  No 
substantive  comments  were  received, 
and  the  FAA  has  adopted  this  section  as 
proposed. 

Subpart  F— Commercial  Pilots 

The  proposal  to  estabUsh  separate 
subparts  for  student  pilot  certificates 
and  recreational  pilot  certificates 
required  the  regulations  for  commercial 
pilot  certificates  and  ratings  to  be 
relocated  &t>m  subpart  E  in  the  existing 
rule  to  subpart  F  in  the  proposed  rule. 


Section  6 1 . 1 21    Applicability. 

The  FAA  did  not  propose  any 
substantive  changes  for  this  section,  nor 
were  any  substantive  comments 
received.  The  FAA  has  adopted  this 
section  as  proposed. 

Section  61.123    Eligibility 
requirements:  General. 

In  Notice  No.  95-11,  the  FAA 
proposed  to  revise  this  section  and 
include  new  eligibility  requirements  for 
commercial  pilot  applicants. 

In  proposed  paragraph  (b),  the  FAA 
added  a  requirement  that  an  applicant 
be  able  to  write  in  the  English  language. 
In  addition,  applicants  would  have  been 
required  to  meet  the  English  language 
requirements,  eliminating  the  existing 
provision  under  which  an  applicant 
who  caimot  read,  speak,  and  understand 
the  English  language  may  receive  a 
certificate  with  an  operating  limitation, 
as  deemed  necessary  by  the 
Administrator. 

In  proposed  paragraph  (c).  the  FAA 
proposed  that  an  appUcant  only  hold  a 
third-class  medical  certificate  at  the 
time  of  the  practical  test.  However,  as  in 
the  existing  rule,  a  commercial  pilot  was 
still  required  to  hold  a  second-class 
medical  certificate  for  operations 
requiring  a  commercial  pilot  certificate. 
Also  in  the  proposed  paragraph,  the 
existing  medical  requirements  for 
applicants  who  desired  a  rating  in  a 
glider  or  a  balloon  were  revised. 

The  FAA  proposed  in  paragraph  (d)  to 
require  an  applicant  to  specifically 
receive  an  endorsonent  from  the  ground 
or  flight  instructor  who  gave  the 
applicant  training  or  reviewed  the 
applicant's  home-study  course,  stating 
that  the  applicant  is  prepared  for  the 
knowledge  test. 

Proposed  paragraph  (i)  required  an 
applicant  to  hold  a  private  pilot 
certificate,  before  applying  for  a 
commercial  pilot  certificate. 

Comments:  AOPA  objects  to  the 
proposal  in  §61.123(i)  to  require 
commercial  pilot  applicants  to  hold  a 
private  pilot  certificate  as  a  prerequisite 
for  taking  the  commercial  pilot  practical 
examination  for  all  classes  and 
categories  of  aircraft.  AOPA  beUeves 
that  the  requirements  for  the 
conunerciaj  certificate  stand  alone  as 
adequate  preparation  for  any  applicant 
for  the  commercial  certificate  regardless 
of  whether  or  not  they  have  ever  held 
another  certificate.  NAFI  supports  the 
proposed  requirement  for  conunercial 
applicants  to  possess  a  private  pilot 
certificate.  According  to  the  commenter, 
the  time  and  experience  acquired  in 
preparation  for  the  private  is  necessary 
for  pilots  to  learn  their  personal 
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limitations.  An  individual  commenter 
states  that  an  instrument  rating  should 
be  listed  in  the  commercial  pilot 
applicant  eligibility  requirements  of 
§61.123. 

FAA  Response:  For  reasons  discussed 
in  section  IV ,G,  the  final  rule  inserts 
language  restoring  the  option  for  the 
Administrator  to  place  an  operating 
limitation  on  an  applicant's  pilot 
certificate,  waiving  the  applicant's 
English  language  requirements  based  on 
medical  reasons.  As  discussed  in  the 
analysis  of  §  61.23,  the  rule  has  placed 
all  medical  requirements  into  that 
section. 

In  response  to  AOPA's  comment,  the 
existing  rule  requires  that  persons 
seeking  a  commercial  certificate  in 
airplanes  must  either  hold  a  private 
pilot  certificate  or  meet  the 
requirements  for  holding  a  private  pilot 
certificate.  A  commercial  pilot  applicant 
is  therefore  required  to  have  completed 
the  ground  and  flight  training  for  a 
private  pilot  certificate,  and  have  passed 
the  required  knowledge  and  practical 
tests  before  making  an  application  for  a 
commercial  pilot  certificate.  Private 
pilot  applicants  are  tested  on  a  number 
of  tasks  that  commercial  pilot  applicants 
are  not  tested  on.  The  FAA  wants  to 
ensure  that  all  commercial  pilots 
possess  the  aeronautical  knowledge  and 
flight  proficiency  that  must  be  mastered 
by  all  private  pilots.  The  FAA  has 
determined  that  the  requirement  will 
not  be  an  additional  regulatory  burden 
or  economic  burden  because  experience 
has  shown  that  nearly  all  persons 
seeking  commercial  pilot  certificates 
already  possess  at  least  a  private  pilot 
certificate.  In  the  final  rule,  other  minor 
editorial  and  formatting  changes  to  the 
proposed  rule  were  also  made.  Except 
for  these  changes,  the  final  rule  is 
adopted  as  proposed. 

Section  61.125    Aeronautical 
knowledge. 

The  FAA  proposed  to  establish 
aeronautical  knowledge  requirements 
that  are  applicable  to  applicants  for  all 
commerciad  pilot  certificates. 

In  proposed  paragraph  (b).  the  FAA 
modified  the  aeronautical  knowledge 
requirements  to  include  training  on 
additional  subjects  such  as  windshear 
avoidance,  and  aeronautical  decision 
making  and  judgment. 

Comments:  CAMA  supports  the 
addition  of  windshear  recognition  and 
avoidance,  aeronautical  decision 
making,  and  night  and  high-altitude 
operations  to  the  commercial  pilot 
aeronautical  knowledge  requirements. 
CAMA  believes  that  the  statement 
"including  recognition  and  avoidance  of 
wake  turbulence"  was  unintentionally 


omitted  and  should  be  included  in 
§  61.125(b)(5).  AOPA  favors  the  concept 
of  teaching  aeronautical  decision 
making  and  judgment  as  part  of 
commercial  pilot  training,  but  it  cannot 
accept  the  proposed  requirement 
without  a  definition  of  what  must  be 
taught  and  to  what  standards.  AOPA 
encourages  the  FAA  to  elaborate  on  the 
specific  nature  of  this  training  in  the 
preamble  to  the  final  rule. 

FAA  Besponse:  In  response  to 
GAMA's  concern  regarding  the 
exclusion  of  training  in  wake  turbulence 
recognition  and  avoidance,  the  FAA 
notes  that  this  training  is  required  to  be 
provided  to  all  private  pilots  as 
specified  in  §  61.105(b)(7).  The  rule  also 
requires  that  all  applicants  for  a 
conunercial  pilot  certificate  possess  a 
private  pilot  certificate,  thereby 
ensuring  that  such  training  has  been 
received.  Regarding  AOPA's  concern  on 
the  need  for  guidance  material  regarding 
aeronautical  decision  making,  the  FAA 
points  out  that  AC  60-22,  "Aeronautical 
Decision  Making,"  contains  such 
guidance. 

Section  61.127    Flight  proficiency. 

In  Notice  No.  95-11.  the  FAA 
separated  and  revised  areas  of  operation 
the  airplane  single-engine  rating, 
airplane  multiengine  rating,  rotorcraft 
heUcopter  rating,  rotorcraft  gyroplane 
rating,  glider  nonpowered  rating,  glider 
category  powered  rating,  lighter-than-air 
airship  rating,  lighter-than-air  balloon 
rating,  and  powered-Ufl  rating. 

The  proposal  specifically  required  an 
applicant  for  a  glider  category  rating  to 
receive  training  on  launches, 
approaches,  and  landings  if  applying  for 
a  nonpowered  class  rating,  in  proposed 
paragraph  (g);  and  takeoffs,  landings, 
and  go-arounds  if  applying  for  a 
powered  class  rating,  in  proposed 
paragraph  (h).  No  substantive  comments 
in  opposition  to  this  proposal  were 
received. 

FAA  Response:  In  the  final  rule,  the 
proposed  "ground  reference 
maneuvers"  were  deleted  from  the  areas 
of  operation  for  the  gyroplane  rating, 
because  it  is  not  a  task  that  is  required 
to  be  tested  in  gyroplanes  and  was 
inadvertently  included  in  the  proposal. 
As  a  result  of  the  FAA's  decision  not  to 
adopt  flight  instructor  certificates  for  the 
lighter-than-air  category,  as  discussed  in 
section  IV,  C,  the  areas  of  operation 
associated  with  flight  instruction  have 
been  added  to  the  required  areas  of 
operation  for  airship  and  balloon 
ratings.  The  FAA  also  is  not  adopting 
separate  flight  proficiency  requirements 
for  powered  and  nonpowered  gliders. 
This  issue  is  discussed  in  section  IV  J^. 
Apart  firom  these  and  minor  editing 


changes,  the  final  rule  is  adopted  as 
proposed. 

Section  61.129    Aeronautical 
experience. 

In  Notice  No.  95-11.  the  FAA 
proposed  to  consolidate  all  aeronautical 
experience  requirements  for  commercial 
pilots  in  §  61.129.  The  FAA  therefore 
proposed  to  change  the  title  of  the 
existing  §61.129  to  "Aeronautical 
experience."  Within  proposed  §61.129. 
the  FAA  organized  these  requirements 
by  category  and  class  of  aircraft. 

Proposed  paragraphs  (a)  through  (g) 
listed  revised  and  separate  aeronautical 
experience  requirements  for  the  airplane 
single-engine  rating,  airplane 
multiengine  rating,  rotorcraft  helicopter 
rating,  rotorcraft  gyroplane  rating,  glider 
powered  rating,  glider  nonpowered 
rating,  lighter-than-air  airship  rating, 
lighter-than-air  balloon  rating,  and 
powered-lift  rating. 

The  FAA  proponed  specific  revisions 
to  the  aeronautical  experience 
requirements  for  commercial  pilots  by 
establishing  more  flexible  training 
requirements  for  commercial  pilot 
applicants  and  by  integrating  the 
concept  of  supervised  pilot  in  command 
into  the  proposed  aeronautical 
experience  requirements.  The  proposal 
decreased  the  amount  of  dual 
instruction  time  an  applicant  would  be 
required  to  possess  prior  to  obtaining  a 
certificate. 

The  proposal  also  established 
aeronautical  experience  requirements 
for  a  powered-lift  rating.  The  minimum 
number  of  total  hours  required  to  obtain 
a  commercial  pilot  certificate  remained 
imchanged. 

Within  the  category-and  class-specific 
paragraphs,  where  applicable,  the  FAA 
revised  the  existing  solo  requirements, 
dual  training  time  requirements,  dual 
cross-country  requirements,  night  flight 
requirements,  and  instrument  training 
time  requirements,  specifying  that  these 
requirements  actually  should  be 
performed  in  the  appropriate  category 
and  class  of  aircraft.  Also,  two  new  dual 
cross-country  requirements  were  added: 
one  for  day  VFR  and  one  for  night  VFR 
flight.  For  airplanes,  the  FAA  specified 
that  the  complex  airplane  requirements 
must  be  class-specific,  although  a 
provision  was  added  permitting  the  use 
of  a  turbine-powered  airplane  in  lieu  of 
an  airplane  that  has  retractable  landing 
gear,  flaps,  and  a  controllable  pitch 
propeller. 

Comments:  GAMA  supports  requiring 
applicants  for  commercial  pilot 
certificates  to  have  training  and 
demonstrate  proficiency  in  the  same 
category  and  class  of  aircraft  for  which 
a  rating  is  sought.  According  to  GAMA, 
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pilots  who  wtmt  to  exercise  commercial 
privileges  in  these  types  of  aircraft  will 
need  to  undergo  this  training,  so  any 
additional  cost  is  minimal  and  the 
margin  of  safety  would  be  improved. 

NATA  opposes  the  requirement  in 
proposed  §61.129  (a)(3)(ii)  and  (b)(3)(ii) 
that  10  hours  of  complex  training  be 
class  specific  in  a  single-engine  airplane 
and/or  a  multiengine  airplane.  NATA 
believes  that  due  to  the  high  cost  of 
training  in  complex  aircraft,  the  class- 
s{>ecific  requirement  greatly  increases 
the  financial  biutlen  on  students 
without  additional  training  benefits. 
The  commenter  specifically  states  that 
the  prior  option  available  to  students  of 
using  multiengine  time  to  satisfy  single- 
engine  complex  time  requirements, 
would  be  eliminated  without 
justification.  The  commenter  contends 
that  neither  aircraft  training  time  nor 
cross-country  time  requirements  should 
be  class  specific. 

In  its  comment,  HAI  objects  to  the 
requirements  in  proposed  §61. 129(a)(4). 
(b)(4).  and  (c)(4)  for  supervised  pilot  in 
command  on  the  approved  areas  of 
operation  listed  in  §61.127.  The 
commenter  contends  that  the  proposal 
would  require  the  performance  of 
emergency  maneuvers  that  should  not 
be  performed  without  an  instructor.  HAI 
also  questions  the  5  hours  of  night 
supervised  pilot  in  command  required 
in  proposed  §61. 129(a)(4)(iii),  (b)(4)(iii). 
and  (c)(4)(ii).  The  commenter  questions 
whether  it  is  wise  to  have  private  or 
nonrated  pilots  flying  at  night  without 
an  instructor.  With  regard  to  the 
commercial  helicopter  rating.  HAI 
recommends  removing  proposed 
§§61.129(c)(3)(iii)  and  61.129(c)(4)(ii). 
and  combining  these  sections  into  a  new 
paragraph  (5)  diat  would  require  5  hours 
of  flight  time  in  night  VFR  conditions, 
which  would  include:  one  cross-country 
flight  in  a  helicopter  of  at  least  2-hours 
duration  and  a  total  straight  line 
distance  of  more  than  50  nautical  miles 
from  the  original  point  of  departure;  and 
10  solo  takeoffs  and  landings,  each 
involving  an  en  route  phase  of  flight. 
Most  helicopters  are  not  equipped  for 
instrument  flight,  and  HAI  contends 
that  its  recommended  change  will 
prevent  the  safety  hazard  of  low-time 
helicopter  pilots  and  students  flying 
helicopters  away  fit>m  an  airport  at 
night  without  an  instructor  on  board  the 
aircraft. 

HAI  also  addresses  the  proposed 
instrument  training  requirements  for 
helicopters  in  §61.129(c)(3)(i).  The 
commenter  states  that,  while  the  need 
for  instrument  training  in  a  helicopter  is 
necessary,  the  availability  of  helicopter 
CFIs  is  very  limited.  HAI  therefore 
suggests  expanding  the  types  of  flight 


instructors  who  can  provide  the 
required  instrument  training.  The 
commenter  states  that  most  helicopter 
instructors  are  not  instrument 
instructors  or  even  instriiment  rated, 
and.  therefore,  a  transition  period  will 
be  necessary  to  train  instructors  to  give 
this  instruction.  In  addition,  HAI 
recommends  deleting  the  instrument 
training  requirement  for  gyroplanes  in 
proposed  §61. 129(d)(3)(l)  on  the 
grounds  that  there  are  no  instrument- 
equipped  gyroplanes  at  this  time. 

AOPA  also  references  HAI's 
comments  regarding  rotorcraft 
commercial  pilot  certification,  and 
expresses  similar  concerns  with  resi>ect 
to  the  instrument  requirements  for  the 
commercial  airship  rating.  AOPA 
reiterates  concerns  similar  to  those 
raised  in  its  comments  regarding  the 
requirements  for  supervised  pilot  in 
command  training  for  private  pilots 
with  multiengine  ratings. 

Many  individual  commenters  echoed 
AOPA's  concerns  regarding  supervised 
pilot  in  command  training  for  pilots 
seeking  multiengine  ratings.  These 
commenters  express  concerns  regarding 
the  safety  and  ability  to  obtain 
insurance  coverage  for  such  flights.  One 
commenter  states  that  the  proposal 
contains  requirements  for  training  that 
are  not  appropriate  to  the  category  and 
class  of  aircraft  specified.  Some 
individual  commenters  also  state  that 
the  instrument  training  in  proposed 
§61.129(c)(3)(i)  should  not  be  required 
because  many  helicopters  are  not 
eqmpped  for  instrument  flight.  For 
example,  a  commenter  notes  that 
proposed  §61. 129(d)(3)  would  require  5 
hours  of  instrument  training  for  the 
gyroplane  rating,  and  a  2-hour  cross- 
country flight.  But  the  commenter  states 
that  there  are  no  gyroplanes  equipped 
for  IFR  flight,  and  there  are  no 
gyroplane  instrument  ratings  or 
instrument  instructors.  The  commenter 
states  that  the  only  two  certified 
gyroplanes  used  for  training,  the 
McCuIlock  J2  and  Air  &  Space  ISA.  are 
not  capable  of  a  2-hour  flight  with 
reserves.  The  individual  commenter 
also  takes  issue  with  the  proposed 
requirement  under  §61. 129(d)(3)  for  20 
hours  of  training  in  the  areas  of 
operation  under  §  61.127(e),  stating 
there  is  no  reason  to  increase  the 
required  training  hours,  especially  given 
that  private  pilot  requirements  would  be 
reduced. 

SSA  opposes  proposed  §  61.129(f)  and 
suggests  different  requirements  for  a 
commercial  certificate  with  a  glider 
rating. 

Several  individual  commenters 
opposed  proposed  §  61.129(a) 
requirements  because  they  believed  that 


the  option  of  obtaining  a  cmnmercial 
pilot  certificate  without  an  instrument 
rating  was  being  eliminated. 

FAA  Response:  The  FAA  has  retained 
the  requirements  for  class-specific 
training,  however  the  final  rule  is 
revised  to  permit  certain  requirements 
such  as  the  solo  flight  requirements  for 
the  multiengine  airplane  rating,  to  be 
met  in  any  class  of  aircraft  within  an 
aircraft  category.  In  response  to  HAI's 
comment  regarding  the  performance  of 
emergency  maneuvers  without  an 
instructor  on  board  the  aircraft,  the  FAA 
notes  that  other  training  maneuvers 
such  as  stalls  and  slow  flight,  that  are 
routinely  performed  in  solo  flight  by 
pilot  applicants  may,  when  improperly 
performed,  result  in  situations  that 
adversely  affect  the  safety'bf  a  flight. 
The  FAA  contends  that  these  maneuvers 
when  properly  performed  pose  no 
adverse  risk  to  the  safety  of  the  flight. 
Flight  instructors  should  ensure  that 
emergency  maneuvers,  like  other 
maneuvers,  only  be  performed  in  solo 
flight  after  an  instructor  determines  that 
such  maneuvers  may  be  safely 
performed  by  the  applicant,  and  under 
any  restrictions  that  may  be  established 
by  the  instructor  to  ensure  the  safety  of 
the  flight. 

The  FAA  acknowledges  AOPA's 
argument  that  solo  time  in  multiengine 
airplanes  may  be  impractical  due  to 
liability  and  insurance  concerns,  and  is 
therefore  replacing  the  term  "supervised 
pilot  in  command  flying"  with  "flight 
time  performing  the  duties  of  pilot  in 
command  with  an  authorized 
instructor"  for  multiengine  airplanes. 
The  FAA  has  therefore  deleted  any 
requirement  for  solo  flight  time  in  a 
multiengine  aircraft. 

In  response  to  the  concerns  of  HAI 
and  others  regarding  the  hazards  of 
increased  night  trainmg,  the  FAA 
reiterates  its  view  that  safety  will  be 
enhanced  because  it  increased  night 
training  requirements,  which  will 
reduce  the  likelihood  of  pilots  later 
being  placed  in  circumstances  where 
they  may  be  required  to  engage  in  flight 
at  night  without  appropriate  experience. 

The  FAA  concurs  with  the  comments 
of  HAI  and  others  that  instrument 
training  may  be  impractical  in 
helicopters  and  gyroplanes  and  has 
accordingly  removed  category  and  class- 
specific  references  to  the  instrument 
training  requirements  in  §61.129  for 
helicopters  and  gyroplemes.  Similarly. 
.  in  response  to  AOPA  and  other 
commentCTS.  the  FAA  has  modified  the 
instrument  requirements  for  airships. 

Upon  reviewing  SSA's  comments,  and 
as  a  result  of  the  FAA's  decision  not  to 
adopt  the  proposed  separation  of  the 
glider  category  into  powered  and 
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ncHipowered  classes  in  the  final  rule,  as 
discussed  in  section  IV  J,  the 
requirements  for  gliders  are  clarified 
and  consolidated  under  one  paragraph. 

The  FAA  has  also  included  provisions 
set  forth  in  Amendment  No.  61-100, 
which  permit  credit  to  be  given  for  the 
use  of  an  approved  flight  simulator  or 
approved  flight  training  device.  The 
FAA  notes  that  Amendment  No.  61-100 
inadvwtently  omitted  the  requirement 
for  an  applicant  for  a  commercial  pilot 
certificate  with  an  airplane  rating  to  log 
at  least  lOO  hours  of  flight  time  in 
powered  aircraft,  at  least  50  hours  of 
which  must  be  in  airplanes.  This 
requirement  has  been  reinstated  in  this 
final  rule. 

In  addition,  the  FAA  has  added 
language  to  the  existing  solo  cross- 
country requirements  to  ensure  pilots 
meet  minimiun  standards  specified 
under  Annex  1  to  the  Convention  on 
International  Civil  Aviation.  The 
additional  language  requires  that  an 
appUcant  for  a  commercial  pilot 
certificate  complete  a  solo  cross-country 
flight  of  a  total  of  not  less  than  300 
nautical  miles.  The  existing  rule  states 
that  a  cross-country  fUght  must  have 
landings  at  a  minimum  of  three  points, 
one  of  which  is  at  least  a  straight  line 
distance  of  250  nautical  miles  from  the 
original  point  of  departure.  All 
commraxnal  pilot  applicants  with  a 
private  pilot  certificate  currently  meet 
the  total  300-nautical-mile  requirement: 
however,  private  pilots  certificated  after 
the  efiiective  date  of  this  rule  will  not, 
due  to  the  decrease  in  the  solo  cross- 
country flight  requirements  for  private 
pilots  set  forth  in  this  rule.  The  FAA 
wants  to  ensure  that  the  requirements 
under  Annex  1  to  the  Convention  on 
International  Qvil  Aviation  are 
specifically  met,  to  facilitate  the 
acceptance  of  U.S.  pilot  certificates 
internationally. 

Additionally,  because  the  FAA  has 
withdrawn  the  proposal  to  establish  a 
separate  airship  instnmient  rating,  the 
FAA  is  reinstating  the  instrument 
aeronautical  experience  requirements 
found  in  existing  §  61.135(c)  into 
paragraph  (g)(3)  of  the  final  rule.  An 
applicant  seeking  a  commercial  pilot 
certificate  with  an  airship  rating  must 
have  40  hours  of  instrument  time,  of 
which  at  least  20  hours  must  be  in 
flight,  with  10  hours  of  that  flight  time 
in  airships. 

Section  61.131    Exceptions  to  the 
night-flying  requirements  for  the 
commercial  pilot  certificate. 

Proposed  §  61.131  deleted  the 
exception  for  applicants  who  are  not 
seeking  night  flying  privileges. 
However,  an  applicant  with  a  medical 


restriction  prohibiting  the  operation  of 
an  aircraft  at  night  would  not  have  been 
required  to  meet  the  night  flight  training 
requirements  and  be  issued  a  certificate 
with  a  limitation  prohibiting  night 
flying.  In  addition,  an  applicant  who 
accomplished  flight  training  in  Alaska 
would  have  had  12  months  after  the 
issuance  of  a  temporary  airman 
certificate  to  comply  with  the  night 
flight  training  requirements. 

The  provisions  of  prior  §  61.131 
"Rotorcraft  ratings:  Aeronautical 
experience"  were  moved  to  §61.129. 

Comments:  AOPA  is  concerned  about 
the  special  provisions  regarding  Alaskan 
'airmen  who  hold  temporary  certificates 
with  the  limitation  "night  flying 
prohibited."  AOPA  opposes  the 
wording  of  §61. 131(b)(2).  which  would 
suspend  an  airman's  certificate  if  the 
pilot  does  not  complete  the  night 
training  requirements  within  12 
calendar  months.  AOPA  states  that  the 
FAA  certificates  numerous  pilots  each 
year  with  permanent  night  flight 
restrictions,  and  there  is  no  reason  why 
Alaskan  airmen  should  be  singled  out 
for  suspension  of  their  certificates 
simply  because  they  fail  to  remove  their 
night  flight  restrictions. 

FAA  Response:  AOPA's  objection  is 
noted  and  addressed  in  the  FAA's 
response  to  AOPA's  comment  in 
§61.110.  As  in  that  section,  the  FAA  has 
eliminated  the  reference  to  a  12-month 
temporary  certificate  from  §61.131  in 
the  final  rule,  because  current  FAA 
temporary  certificates  are  valid  for  120 
days.  In  addition,  by  deleting  the 
exception  for  pilots  who  have  night 
flying  restrictions  due  to  medical 
conditions,  these  pilots  will  now  be 
required  to  have  3  hours  of  night  flight 
training.  However,  the  certificates  of 
such  pilots  will  be  issued  with  an 
operating  limitation  prohibiting  night 
flying.  The  FAA  has  determined  that 
safety  will  be  enhanced  because  this 
requirement  will  reduce  the  likelihood 
of  pilots  later  being  placed  in 
drcumstances  where  they  may  be 
required  to  engage  in  flight  at  night 
without  appropriate  nigtit  training. 

Section  61.133    Commercial  pilot 
privileges  and  limitations:  General. 

The  FAA  proposed  to  clarify  the 
privileges  for  persons  who  hold  a 
commercial  pilot  certificate  with  respect 
to  the  exercise  of  certificate  privileges 
for  compensation  or  hire  issue.  In 
Notice  No.  95-11.  the  FAA  proposed  to 
add  the  limitation  that  was  in  existing 
§61.129  to  proposed  §61. 133(b).  which 
prohibits  commercial  pilots  with  an 
airplane  category  rating,  but  without  an 
instrument  airplane  rating,  from 
carrying  passengers  for  hire  in  airplanes 


on  cross-coimtry  flights  of  more  than  50 
nautical  miles  or  at  night.  The  same 
limitation  was  proposed  for  commercial 
pilots  with  a  powered-lifl  category 
rating,  without  an  instrument  powered- 
lift  rating:  and  a  lighter-than-air  category 
and  airship  class  rating,  without  an 
instnunent  airship  rating.  The  FAA  also 
proposed  to  revise  the  language  "hot  air 
balloon  with  airborne  heaters"  in 
existing  §  61.139.  to  "gas  balloons"  and 
"balloons  with  aiibome  heaters."  The 
proposal  also  revised  the  language  for 
the  operating  limitations  that  restrict  the 
pilot  privileges  to  the  type  of  balloon  in 
which  the  person  accomplishes  the 
practical  test. 

The  FAA  also  eliminated  from 
§61. 133(c)  the  privilege  in  existing 
§  61.139  for  commercial  pilots  with  a 
lighter-than-air  category  and  associated 
class  rating  to  give  training  in  an  airship 
or  free  balloon,  becabse  of  the  prop>osed 
flight  instructor  certificate  for  die 
li^ter-than-air  category. 

Comments:  AOPA  supports  the 
clarification  of  the  language  in  this 
paragraph. 

FAA  response:  Paragraph  (a)  is 
adopted  as  proposed  with  a  minor 
editorial  change.  As  discussed  in 
section  rV,D,  the  FAA  has  withdrawn 
the  proposal  for  an  instrument  airship 
rating  and,  consequently,  the  language 
relating  to  this  rating  was  withdrawn 
from  paragraph  (b).  As  discussed  in 
section  IV .C.  the  FAA  has  decided  to 
withdraw  the  proposed  flight  instructor 
certificate  and  allow,  in  paragraph  (c), 
commercial  pilots  with  a  lighter-than-air 
category  and  associated  class  rating  to 
give  training  in  an  airship  or  free 
balloon.  Except  for  the  changes 
previously  discussed,  as  well  as  format 
and  editorial  changes,  this  section  is 
being  adopted  as  proposed. 

Subpart  G— Airline  Transport  Pilots 

Section  61.151    Applicability 

In  Notice  No.  95-11.  the  FAA 
proposed  to  establish  a  section  in 
subpart  G  specifying  the  applicability  of 
the  subpart.  No  substantive  comments 
were  received  on  this  section,  and  it  is 
adopted  as  proposed. 

Section  61.153    Eligibility 
requirements:  General 

In  §  61.153,  the  FAA  proposed  that  an 
applicant  for  any  ATP  certificate  hold  a 
commercial  pilot  certificate  with  an 
instrument  rating  that  is  appropriate  to 
the  category  and  class  of  aircraft  for  the 
rating  sought.  The  FAA  also  proposed  to 
delete  the  current  provision  that  allows 
an  applicant  to  be  concurrently  enrolled 
in  an  instrument  rating  course  upon 
application  for  the  certificate.  The 


minimum  age  requirement  of  23  years  to 
take  the  practical  test,  but  not  to  take  the 
knowledge  test,  was  retained.  The  FAA 
also  proposed  to  permit  an  applicant  for 
an  ATP  certificate  to  hold  only  a  third- 
class  medical  certificate,  while  the  first- 
class  medical  certificate  would  continue 
to  be  required  to  exercise  the  privileges 
of  the  certificate.  In  addition,  the 
proposal  eliminated  the  existing 
requirement  for  an  applicant  to  be  able 
to  "speak  [the  English  language]  without 
accent  or  i^ipediment  of  speech  that 
would  interfere  with  two-way  radio 
conversation."  However,  applicants 
were  required  in  the  proposed  rule  to 
read,  speak,  write,  and  understand  the 
English  language  to  be  eligible  to  apply 
for  the  ATP  certificate.  The  proposal 
eliminated  the,  requirement  that  an 
applicant  be  a  "high  school  graduate  or 
its  equivalent  in  the  Administrator's 
opinion,  based  on  the  applicant's 
general  experience  and  aeronautical 
experience,  knowledge,  and  skill."  In 
keeping  with  procedures  for  other 
knowledge  tests,  proposed  §61.153 
permitted  applicants  to  take  the  ATP 
knowledge  test  before  obtaining  the 
aeronautical  experience  necessary  for 
the  issuance  of  an  ATP  certificate.  The 
proposed  rule  also  included 
requirements  found  in  existing  §61.155 
for  appUcants  who  are  military  pilots, 
and  applicants  who  hold  a  pilot  license 
issued  by  a  member  State  of  ICAO. 

Comments:  ALPA  and  NATA  oppose 
the  deletion  of  the  requirement  for  ATP 
certificate  applicants  to  have  at  least  a 
high  school  diploma.  NATA  states  that 
the  current  requirement  is  necessary  for 
full  comprehension  of  aircraft 
information,  and  it  can  be  used  to 
encourage  children  who  aspire  to 
aviation  careers  to  remain  in  school. 
ALPA  comments  that  the  complexity  of 
modem  air  transport  increases  the  need 
for  a  strong  academic  background.  A 
few  individual  commenters  also 
opposed  deletion  of  this  requirement. 

AOPA  supports  elimination  of  the 
requirement  that  an  applicant  for  an 
A'TP  knowledge  test  must  have  1,500 
hours  of  fhght  time  and  possess  a  valid 
first-class  medical  certificate.  GAMA 
also  supports  the  provision  thai  permits 
an  applicant  to  hold  only  a  third-class 
medical  certificate  when  that  person 
applies  for  an  ATP  certificate,  because 
it  allows  flexibility  and  encourages 
training  without  decreasing  safety. 

HAI  opposes  proposed  §61. 153(e)(1) 
requiring  an  applicant  for  an  ATP 
certificate  to  hold  at  least  a  commercial 
pilot  certificate  and  an  instrument 
rating.  The  commenter  contends  that  it 
is  a  burden  to  require  applicants, 
including  foreign  pilots  entering  an  ATP 
program  to  upgrade  their  certificates,  to 


go  through  the  paperwork  to  obtain  a 
commercial  certificate  with  an 
instrument  rating  if  at  the  end  of  ATP 
training  the  applicants  will  have 
exceeded  those  requirements.  HAI 
proposes  that  the  rule  only  require  an 
applicant  to  "meet"  these  requirements 
instead  of  "holding"  the  commercial 
certificate  and  instrument  rating. 

Some  individual  commentera  also 
objected  to  the  elimination  of  the  high 
school  diploma  requirement  for  an  ATP 
apphcant.  Another  commenter  endorses 
the  proposed  changes  imder  §  61.153. 

FA^  Response:  In  response  to 
comments  regarding  the  proposed 
English  langtiage  requirements  the 
provisions  regarding  English  language 
proficiency  have  been  standardized 
throughout  part  61.  as  discussed  in 
section  rV.G.  The  stated  requirement  for 
an  applicant  for  an  ATP  certificate  to 
possess  only  a  third-class  medical 
certificate  has  also  been  placed  in 
§  61.23  as  have  similar  requirements  for 
other  pilot  certificates.  A  first  class 
medical  certificate  however  is  still 
required  to  exercise  the  privileges  of  the 
ATP  certificate.  The  FAA  also  contends 
that  all  ATP  applicants  should  possess 
the  knowledge,  skill,  and  experience 
required  of  a  holder  of  a  commercial 
pilot  certificate  with  an  instrument 
rating.  This  level  of  initial  proficiency 
in  an  ATP  applicant  can  only  be 
ensured  by  requiring  an  applicant  to 
meet  the  objective  evaluation  criteria  for 
the  issuance  of  the  commercial  pilot 
certificate  with  an  instrument  rating. 
Regarding  ALPA's  and  NATA's 
comments  on  the  elimination  in  this 
section  of  the  requirement  for  a  high 
school  diploma,  the  FAA's  experience  is 
that  ATP  certificate  appUcants  typically 
achieve  a  higher  level  of  education, 
which  makes  the  existing  requirement 
obsolete. 

Section  61.155    Aeronautical 
knowledge. 

Proposed  §  61.155  combined  the 
existing  aeronautical  knowledge 
requirements  of  applicants  for  airplane 
and  rotorcraft  ratings,  and  updated  the 
list  of  items  of  required  aeronautical 
knowledge  for  ATP  applicants.  These 
requirements  would  also  apply  to  the 
powered-lift  rating.  Proposed  revisions 
included  deleting  references  to  air 
navigation  facilities  on  Federal  airways, 
such  as  rotating  beacons,  course  lights, 
and  radio  ranges,  and  adding 
requirements  such  as  physiological 
factors,  aeronautical  decision  making 
and  judgment,  windshear,  and  resource 
management.  The  proposal  also  clarified 
that  an  applicant  for  a  type  rating  would 
not  be  required  to  take  an  additional 
knowledge  test,  if  the  applicant  already 


held  an  ATP  certificate  with  the 
appropriate  category  rating. 

Comments:  GAMA  supports  the 
inclusion  of  windshear  and  microburst 
awareness,  identification  and 
avoidance,  flight  crewmember 
physiological  factors,  aeronautical 
decision  making,  and  flight  deck 
resource  management  in  the 
aeronautical  knowledge  requirements 
for  ATP  applicants.  GAMA  believes  that 
the  statement  "including  recognition 
and  avoidance  of  wake  turbulence"  was 
unintentionally  omitted  and  should  be 
included  in  §61.155. 

AOPA  cannot  support  the  proposed 
requirement  for  aeronautical  decision 
making  and  judgment  training  until 
such  time  as  the  material  and  standards 
for  this  training  are  disclosed.  AOPA 
beUeves  that  consideration  should  have 
been  given  to  training  in  air  traffic 
delays  because  ATPs  are  the  pilots  most 
likely  to  need  this  type  of  training. 

Approximately  40  comments  address 
the  general  issue  of  requiring  training  in 
human  fectors,  with  more  than  half  in 
opposition.  One  individual  commenter 
calls  the  proposal  "needless;"  another 
states  that  while  such  training  is 
worthwhile,  it  is  not  a  regulatory  issue. 
ALPA,  AsMA,  and  SSA  support  human 
fectors  training  for  all  levels  of  pilot 
certification.  ALPA  recommends  adding 
"pilot  btigue,"  including  both  its  causes 
and  impact  on  operations,  to  the 
training  curriculum.  ALPA  states  that 
the  FAA  should  provide  pilots  and 
instructors  with  specific  guidance  and 
references  for  study.  SSA  notes  that 
crew  resource  management  appfies  even 
to  single-place  aircraft  by  emphasizing 
the  importance  of  an  organized  cockpit. 
According  to  SSA.  the  soaring 
communify  recognizes  that  hypoxia, 
h3rpothermia,  and  other  conditions 
affect  the  pilot,  and  training  on  the  use 
of  oxygen  is  addressed  in  areas  where 
flights  above  10,000  feet  may  be 
conducted  regularly.  SSA  states  that 
additional  regulation  in  this  area  is  not 
required. 

FAA  Response:  The  FAA  purposely 
deleted  the  recognition  and  avoidance 
of  wake  turbulence  as  an  aeronautical 
knowledge  area  for  the  ATP  certificate. 
This  training  was  deleted  because  it  is 
provided  at  lower  certificate  levels 
(student  and  private)  and  requiring  it  in 
§61.155  would  be  duplicative  of  these 
requirements.  The  FAA.  through  this 
regulatory  review,  has  made  an  effort  to 
eliminate  repetitive  requirements,  and 
conform  with  the  "step-by-step  building 
block"  concept  of  pilot  certification. 
Also,  the  FAA  has  replaced  the  twm 
"flight  crewmember  physiological 
factors"  with  "human  factors  "  because 
the  latter  term  encompasses  the  former. 
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and  is  more  OHnmonly  recognized  and 
understood  in  the  aviation  community. 
As  stated  in  the  FAA's  previous 
discussion  of  this  issue,  the  FAA 
believes  that  training  in  human  factors 
and  aeronautical  decision  making  may 
decrease  the  number  of  accidents 
attributable  to  pilot  error,  because  the 
implementation  of  similar  training  in  air 
carrier  operations  has  decreased 
accident  rates.  This  is  further  discussed 
in  section  IVii.  In  response  to  ALPA's 
cbmment,  the  FAA  provides  pilots  and 
instructors  with  guidance  materials 
regarding  human  factors  and 
aeronautical  decision  maldng  in:  AC  67- 
2.  "Medical  Handbook  for  Pilots":  AC 
81-107,  "Operations  of  Aircraft  at 
Altitudes  Above  25,000  faet  MSL  and/ 
or  MACH  numbers  (Mmo)  Greater  Than 
.75":  and  in  the  Airline  Transport  Pilot. 
Aircraft  Dispatcher,  and  Flight 
Navigator  Knowledge  Test  Guide. 

Section  61.157    Flight  proficiency. 

Proposed  §  61.157  established  the 
flight  proficiency  requirements  for 
applicants  for  airplane  and  rotorcraft 
ratings,  and  included  separate  and 
reviMd  areas  of  operation  for  the 
airplane  single-engine  rating,  airplane 
miiltiengine  rating,  rotorcraft  helicopter 
rating,  and  the  proposed  powered-lift 
rating.  The  proposed  rule  also  included 
specific  approved  areas  of  operation  for 
each  rating.  In  addition,  the  proposed 
rule  clarified  that  the  type  ratings  (mi  a 
superseded  pilot  certificate  would  be 
elevated  to  the  ATP  certificate  level,  fbr 
the  categoy  and  class  of  aircraft  in 
which  a  pilot  satisfactorily 
accomplished  the  ATP  practical  test. 

No  substantive  comments  to  this 
section  were  received.  This  section  has 
been  adopted  as  proposed  and  modified 
to  include  the  provisions  of  §§  61.153 
and  61.158,  which  pertain  to  the  use  of 
approved  flight  simulatore  or  approved 
flight  training  devices  to  obtain  an 
airplane  or  helicopter  rating.  The 
dianges  were  set  forth  in  Amendment 
No.  61-100.  The  proposal  has  also  been 
modified  to  include  the  provisions  for 
the  use  of  approved  flight  simulatore  or 
approved  flight  training  devices  to 
obtain  a  rating  in  a  powered-lift.  This 
section  also  has  been  revised  to  include 
appropriate  limitations  for  appropriate 
tests  not  tak«i  under  instrxunent  flight 
rules. 

The  FAA  notes  that  Amendment  No. 
61-100  permits  a  proficiency  check 
conducted  under  §  121.441  or  checks 
conducted  under  §§  135.293  and 
135.297  to  satisfy  the  requirements  of 
$  61.157.  This  final  rule  specifies  that 
these  checks  must  include  all 
maneuvers  and  procedures  required  for 
the  issuance  of  a  type  rating,  and  that 


any  check  must  be  evaluated  by  a 
designated  examiner  or  FAA  inspector. 

Section  61.159    Aeronautical 
experience:  Airplane  category  rating. 

The  FAA  proposed  that  §61.159 
include  the  prior  aeronautical 
experience  requirements  for  an  airplane 
category  rating  with  no  substantive 
changes. 

Comments:  AOFA  states  that  although 
this  section  was  not  changed  in  Notice 
No.  95-11,  proposed  §61. 159(a)(3). 
which  is  based  on  an  existing 
§  61.155(a)(3).  is  the  source  of 
considerable  misinterpretation  by 
airmen  and  FAA  personnel,  and  should 
be  clarified.  The  prc^lem  lies  in  the  use 
of  the  phrase  "in  actual  flight,"  which 
has  been  interpreted  incorrectly  to  mean 
that  the  hours  must  be  flown  in  actual 
IMC  AOPA  requests  that  the  rule  be 
changed  to  reflect  the  "correct  and 
documented  interpretation"  that  an 
applicant  for  an  ATP  must  have  75 
houra  of  instrument  time  in  actual  or 
simulated  IMC.  25  houn  of  which  may 
have  been  obtained  in  a  simulator  or 
flight  training  device.  AOPA  also  objects 
to  proposed  §  61.159(c)  because  there  is 
no  provision  for  crediting  second  in 
command  time  such  as  safety  pilot  time. 
AOPA  states  that  the  FAA  sought  to 
rectify  this  situation  in  Amendment  61- 
71.  which  "clearly  states  that  all  second 
in  command  time  that  meets  the 
requirements  of  the  current  §  61.153(c) 
may  be  credited  toward  the  ATP 
aeronautical  experience  requirements." 

FAA  Response:  The  FAA  agrees  with 
AOPA's  arguments  regarding  the 
confusion  produced  by  the  phrase  "in 
actual  flight"  and  has  deleted  the  word 
"actual."  An  incorrect  reference  to  part 
119  certificate  holdere  was  also 
eliminated.  The  FAA  also  agrees  with 
AOPA's  comment  regarding  safety  pilots 
logging  second  in  command  time,  and 
has  added  §61. 159(c)(l)(iii),  which 
permits  a  safety  pilot  to  credit  second  in 
command  time  toward  the  total  flight 
time  requirements  for  an  ATP 
certificate.  In  addition,  the  provisions  of 
proposed  §  61.167(b)  and  (c)  were 
placed  in  §  61.159(d)  and  (e)  in  the  final 
rule.  Provisions  for  the  use  of  approved 
flight  simulatore  and  approved  flight 
training  devices  were  also  included  as 
set  forth  in  the  final  rule.  Amendment 
No.  61-100. 

Section  61.161    Aeronautical 
experience:  Rotorcraft  category  and 
helicopter  class  rating. 

Proposed  §  61.161  sets  forth  the 
aeronautical  experience  requirements 
for  an  applicant  seeking  an  ATP 
certificate  with  a  rotorcraft  helicopter 
rating.  It  includes  the  aeronautical 


experience  requirements  for  a  rotorcraft 
category  rating.  Nt)  substantive 
comments  were  received.  The  section  is 
being  adopted  as  proposed,  and  was 
modified  only  to  include  provisions  for 
the  use  of  approved  flight  simulatore 
and  approved  flight  training  devices. 

Section  61.163    Aeronautical 
experience:  Powered-lift  category  rating. 

Proposed  §  61.163  sets  forth  the 
aeronautical  experience  requirements 
for  an  ATP  certificate  wth  a  powered- 
lift  category  rating.  Existing  §  61.161. 
"Rotorcraft  rating:  Aeronautical  skill." 
was  eliminated,  and  its  existing 
provisions  were  covered  in  proposed 
§61.153. 

Comments:  AOPA  and  NAFI  object  to 
the  proposed  section  because  of  their 
objeiction  to  the  FAA's  decision  to 
establish  a  powered-lift  category  rating. 

FAA  Response:  The  FAA  respondea 
to  objections  against  the  establishment 
of  the  proposed  powered-lift  category 
rating  in  section  IV ,F.  In  the  final  rule, 
the  FAA  removed  the  reference  to 
"actual"  flight  and  changed  the  section 
to  include  provisions  for  the  use  of 
approved  flight  simulatore  and 
approved  fl^t  training  devices. 

Section  61.165    Additional  aircraft 
category  and  class  ratings. 

Proposed  §  61.165  contained  the 
provisions  of  existing  §  61.165. 
"Additional  category  ratings."  and 
included  provisions  for  a  powered-lift 
category  rating 

Comments:  AOPA  and  NAFI  object  to 
the  proposed  section  because  of  their 
objection  to  the  FAA's  decision  to 
establish  a  powered-lift  category  rating. 

FAA  Response:  The  FAA  responded 
to  objections  against  the  establishment 
of  the  proposed  powered-lift  category 
rating  in  section  IV.F.  The  FAA  adopted 
this  section  as  proposed,  with  miuOT 
editorial  changes. 

Section  61.167    Privileges. 

Proposed  §  61.167  contained  the 
provisions  of  existing  §  61 . 1 71 . 
Proposed  §  61.167(b)  also  contained  the 
limitations  foimd  in  existing 
§  61.155(d).  Those  limitations  applied  to 
appUcants  who  credit  second  in 
command  or  flight  engineer  time  in 
meeting  the  total  time  requirement  for 
an  ATP  certificate.  No  substantive 
conunents  were  received  to  this  section, 
therefore,  the  FAA  is  implementing  the 
proposed  changes.  However,  the 
provisions  of  §61. 167(b)  and  (c)  in  thb 
proposed  rule  were  moved  to 
§  61.159(d)  and  (e)  in  the  final  rule,  and 
the  title  of  the  section  was  changed  from 
"General  privileges  and  limitations"  to 
"Privileges"  because  there  are  no 


limitations  in  this  paragraph.  After 
further  review,  the  FAA  has  decided  to 
restate  the  privileges  in  existing  §  61.169 
in  order  to  clarify  that  an  ATP  can 
continue  to  provide  instruction  in  air 
transportation  service  and  to  include 
provisions  for  providing  instruction  in 
approved  flight  simulators  and 
approved  flight  training  devices.  Other 
clarifying  and  terminology  changes  were 
also  made  to  this  section. 

Subpart  H— Flight  Instructors 

Section  61.181    Applicability. 

No  substantive  changes  were 
proposed  for  this  section,  and  it  is 
adopted  as  proposed. 

Section  61.183    Eligibility 
requirements. 

In  proposed  §61.183.  the  FAA  revised 
the  existing  eligibility  requirements  for 
flight  instructore.  In  paragraph  (b),  the 
FAA  proposed  that  an  applicant  be  able 
to  speak  and  underetand  the  English 
language.  The  existing  rule  requires  an 
applicant  to  converse  fluentiy. 

In  proposed  paragraph  (c),  the  FAA 
added  requirements  for  an  applicant  for 
a  flight  instructor  certificate  with  a 
helicopter,  airehip,  or  powered-lift 
rating  to  hold  an  instnmient  rating.  This 
was  in  addition  to  the  existing 
reqiurement.  which  only  specified  that 
an  appUcant  for  a  flight  instructor 
certificate  with  an  airplane  or 
instrument  rating  hold  an  instrument 
rating  on  his  or  her  pilot  certificate. 

Proposed  paragraphs  (d)  through  (g) 
revised  existing  requirements, 
specifying  that  an  applicant  would  be 
required  to  receive  firom  the  groimd 
instructor  or  flight  instructor  who  gave 
the  applicant  training  or  reviewed  the 
applicant's  home-study  course,  an 
endorsement  that  states  the  applicant  is 
prepared  for  the  knowledge  test,  and 
receive  from  the  flight  instructor  who 
gave  the  applicant  training,  an 
endorsement  that  states  the  applicant  is 
prepared  for  the  practical  test. 

Proposed  paragraph  (j)  required 
applicants  to  have  logged  at  least  15 
houre  of  pilot-in-command  time  in  the 
category  and  class  of  aircraft  that  is 
appropriate  to  the  flight  instructor  rating 
sought.  The  existing  requirement  only 
applies  to  flight  instructore  seeking  an 
additional  rating. 

Comments:  AOPA  and  NAFI  object  to 
proposed  §61.183(c)(2)(iii)  and  (c)(2)(iv) 
requirements  for  flight  instructore  with 
helicopter  retings  or  airehip  ratings  to 
have  an  instrument  rating,  because  there 
is  no  safety  problem  under  the  current 
system,  and  because  most  o[)erations  in 
these  aircraft  are  conducted  under  VFR. 
HAI  expresses  the  same  opposition  with 


respect  to  helicoptere,  and  adds  that  the 
shortage  of  helicoptere  eqwpped  for 
instnunent  training  would  make  the 
requirement  burdensome.  If  the 
proposal  were  implemented.  HAI 
recommends  a  2-year  transition  period 
•during  which  a  CFI  could  continue  to 
teach. 

With  respect  to  proposed  paragraph 
(j).  SSA  supports  the  requirement  that  a 
pilot  must  log  at  least  15  houre  of  pilot- 
in-command  time  in  the  category  and 
class  of  aircraft  prior  to  receiving  an 
initial  flight  instructor  certificate,  but 
feels  it  is  an  excessive  requirement  in 
the  case  of  additional  ratings.  The 
commenter  states  that  while  the 
economic  impact  of  the  15-hour 
requirement  for  an  initial  instructor 
rating  is  minimal,  the  impact  would  be 
significant  for  additional  ratings.  SSA 
proposes  a  minimum  of  20  houre  pilot 
in  command  flight  time  and  5  houre  in 
category  for  an  instructor  seeking  to  add 
a  glider  rating  to  a  flight  instructor 
certificate. 

FAA  Response:  The  FAA  ccmcun 
with  the  views  of  AOPA,  HAI.  and  NAFI 
that  requiring  an  applicant  for  a  flight 
instructor  certificate  with  a  helicopter 
possess  an  instrument  rating  is 
unnecessary  and  bimiensome.  The  FAA 
is  therefore  deleting  this  proi>osed 
requirement  from  the  final  rule.  As  the 
FAA  has  decided  not  to  establish  a 
flight  instructor  rating  for  airships,  the 
proposed  requirement  that  an  applicant 
for  a  flight  instructor  rating  for  an 
airehip  possess  an  instrument  rating  has 
also  been  withdrawn.  However,  the 
FAA  has  decided  that  the  proposal 
remains  valid  for  powered-lift  and 
instrument  ratings.  In  response  to  SSA's 
comment  regarding  15  houre  of  pilot  in 
command  experience  in  category  and 
class  for  an  additional  flight  instructor 
rating,  the  FAA  notes  that  this  is  an 
existing  requirement  as  foiuid  in 
§  61.191(b).  Additionally,  the  FAA 
revised  the  rule  to  permit  an  applicant 
to  forego  taking  the  knowledge  test 
specified  in  §  61.185(a)  if  certain 
equivalent  conditions  are  met  by  the 
applicant.  The  FAA  did  not  propose  to 
change  this  requirement.  Except  for 
these  changes  and  other  editorial 
changes  to  include  the  use  of  approved 
flight  simulatore  and  approved  flight 
training  devices,  the  final  rule  is 
adopted  as  proposed. 

Section  61.185    Aeronautical 
knowledge. 

In  Notice  No.  95-11,  the  FAA 
proposed  to  add  the  requirement  for 
flight  instructor  applicants  to  receive 
and  log  ground  training  on  the 
aeronautical  knowledge  areas  in  which 
groimd  training  is  required  for  a 


recreational  pilot  certificate.  This  was 
an  addition  to  the  existing  requirement 
for  a  flight  instructor  applicant  to  log 
instruction  on  the  aeronautical 
knowledge  areas  relating  to  the  private 
and  commercial  pilot  certificates. 

Proposed  paragraph  (b)(2)  required  a 
flight  instructor  applicant  to  receive  and 
log  ground  training  on  the  aeronautical 
knowledge  areas  in  which  ground 
training  is  required  for  an  instrument 
rating,  if  that  person  is  applying  for  a 
flight  instructor  certificate  in  the 
foUowing  categories  and  classes  of 
aircraft:  airplane  single-engine,  airplane 
multiengine,  airehip,  powered-lift.  or 
any  instnunent  flij^t  instructor  rating. 

Comments:  NAFI  approves  of 
proposed  §  61.185(a)  requiring  a  logbook 
entry  for  aeronautical  knowledge 
training,  but  the  association  feels 
strongly  that  this  requirement  should  be 
waived  for  certificated  teachere.  No 
other  substantive  comments  were 
received. 

FAA  Response:  The  FAA  agrees  with 
NAFI's  comment  and  has  incmporeted 
language  in  this  section  that  excepts 
certain  individuals,  including 
certificated  teachere,  from  meeting  the 
requirements  of  paragraph  (a)  of  this 
section.  Additionally,  minor  editorial 
changes  have  been  made  to  the  final 
rule. 

Secticm  61.187    Flight  proficiency. 

The  FAA  pro{x>sed  to  move  to 
§  61.195  the  existing  requirement  within 
this  section  addressing  the  minimum 
experience  requirements  for  a  flight 
instructor  who  can  train  first-time  flight 
instructor  candidates. 

In  Notice  No.  95-11,  the  FAA 
proposed  paragraphs  to  list  those 
specific  areas  of  operation  in  which  an 
applicant  must  receive  and  log  flight 
instruction  or  ground  instruction  prior 
to  taking  any  practical  test  for  a  flight 
instructor  rating.  The  specific  areas  of 
operation  are  listed  for  flight  instructore 
with  retings  in  the  following  categories 
and  classes  of  aircraft:  airplane  single- 
engine,  airplane  multiengine,  rotorcraft 
helicopter,  rotorcraft  gyroplane, 
powered  glider,  non  powered  glider, 
airship,  balloon,  and  powered-lift. 

Comments:  Substantive  comments 
objected  only  to  the  creation  of 
proposed  new  categories,  classes,  and/or 
ratings. 

FAA  Response:  As  discussed  in 
section  IV il,  the  FAA  replaced  existing 
flight  proficiency  requirements  for 
certificates  and  ratings  with  general 
areas  of  operation.  As  discu^ed  in 
section  IV.F,  the  FAA  has  decided  not 
to  adopt  the  proposal  for  separate 
powered  and  nonpowered  glider  class 
ratings,  and  therefore  the  final  rule 
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consolidates  proposed  glider  areas  of 
operation  within  one  category.  As 
discussed  in  section  IV  ,C,  the  final  rule 
does  not  adopt  the  proposal  for  flight 
instructor  certificates  in  the  lighter- 
than-air  category,  therefore,  the 
associated  areas  of  operation  have  been 
deleted.  Except  for  these  changes,  and 
other  editorial  changes  to  include  the 
use  of  approved  flight  simulators  and 
approved  flight  training  devices,  the 
fiLoial  rule  is  adopted  as  prop>osed. 


Section  61.189 
records. 


Flight  instructor 


In  Notice  No.  95-11,  the  FAA 
proposed  that  a  flight  instructor  must 
use  and  retain  a  syllabus  to  train  all 
students. 

Comments:  AOPA  opposes  the 
requirement  in  proposed  §  61.189(a)  that 
an  instructor  must  sign  the  lo^>ook  of 
each  person  to  whom  ground  training  is 
given.  According  to  AOPA,  the  proposal 
would  require  an  instructor  giving  a 
presentation  to  an  audience  of  hundreds 
to  give  an  endorsement  to  all  attendees. 
AOPA  further  opposes  the  requirement 
in  $61. 189(b)(2)  that  a  flight  instructor 
must  maintain  a  record  of  the  results  of 
each  practical  test  or  knowledge  test  for 
which  an  endorsement  was  provided.  It 
is  AOPA's  position  that  it  is  not  an 
instructor's  responsibility  to  keep  track 
of  a  student's  test  results,  especially  for 
instructors  in  weekend  ground  schools 
and  seminars.  The  commenter  opposes 
the  proposed  requirement  in 
§  61.189(b)(3)  that  a  copy  of  each 
syllabus  used  for  training  be  retained, 
and  AOPA  asks  if  this  refers  to  the 
course  syllabus  or  to  each  syllabus  used 
for  individual  students.  In  addition, 
AOPA  objects  to  the  proposed 
§  61.189(b)(4)  requirement  that  all 
records  listed  in  §61.189  be  retained  for 
3  years.  NAFI  and  NATA  similarly 
object  to  the  requirement  for  an 
instructor  to  kaep  copies  of  the  syllabus, 
stating  that  this  would  be  a  burden  on 
instructors  and  a  potential  source  of 
litigation.  NATA  states  that  student 
responsibility  could  best  be  ensured  by 
requiring  the  student  to  present  a  copy 
of  the  syllabus  to  the  designated 
examiner  during  a  practical  test. 
Individual  common ters  echoed  these 
assodaticHis'  views. 

FAA  Response:  The  FAA 
acknowledges  the  concerns  of  AOPA 
regarding  logbook  entry  requirements 
and  the  retention  of  test  results,  but 
points  out  that  these  are  existing 
requirements.  The  FAA  has  withdrawn 
the  proposal  for  flight  instructors  to 
follow  a  written  syllabus;  therefore,  the 
recordkeeping  requirements  of  this 
section  pertaining  to  syllabuses  have 
been  eliminated.  Apart  from  these  and 


minor  editorial  changes,  the  final  rule 
has  been  adopted  as  proposed. 

Section  61.191    Additional  flight 
instructor  ratings. 

No  substantive  changes  to  this  section 
were  proposed.  The  requirement  in 
existing  §61. 191(a)  that  a  flight 
instructor  applicant  for  an  additional 
rating  must  hold  a  pilot  certificate  with 
ratings  appropriate  to  the  flight 
instructor  rating  sought  was  placed  in 
proposed  §61.183,  which  pertains  to 
eligibility  requirements.  The 
requirement  in  existing  §  61.191(b)  that 
a  flight  instructor  applicant  for  an 
additional  rating  must  have  at  least  15 
hours  of  pilot-in-command  time  in  the 
category  and  class  of  aircraft  that  is 
appropriate  to  the  flight  instructor 
certificate  sought  was  also  placed  in 
proposed  §61.183. 

Comments:  As  discussed  in  reference 
to  proposed  §61.183,  SSA  opposes 
applying  the  requirement  for  15  hours  of 
pilot  in  command  in  appropriate 
category  euad  class  for  additional  flight 
instructor  ratings.  HAI  objects  to 
proposed  §  61.191  because  it  no  longer 
requires  a  flight  instructor  to  take  a 
knowledge  test  for  additional  flight 
instructor  ratings.  The  commenter 
recommends  retention  of  the  existing 
rule,  "with  a  shortened  knowledge  test 
for  additional  category  ratings." 

FAA  Response:  SSA's  concerns  are 
addressed  in  the  FAA  comments  to 
proftosed  §  61.183.  With  respect  to 
HAI's  concern,  the  FAA  {>oints  out  that 
the  knowledge  test  requirements  are 
incorporated  into  §  61.183.  and  that 
§  61.183(f)  requires  a  flight  instructor 
applicant  to  pass  a  knowledge  test  on 
the  aeronautical  knowledge  areas  listed 
in  §61.185  (b)  and  (c)  that  are 
appropriate  to  the  rating  on  the  flight 
instructor  certificate  sought.  The  final 
rule  is  adopted  as  proposed. 

Section  61.193 
privileges. 

In  Notice  No.  95-11.  the  FAA 
proposed  revising  the  title  of  this 
section  firom  "Flight  instructor 
authorizations"  to  "Flight  instructor 
endorsements  and  authorizations." 

The  proposal  deleted  the  existing 
detailed  listing  of  types  of  instructor 
endorsements.  The  listing  was  replaced 
by  more  general  language,  although  a 
detailed  list  of  the  certificates  and 
ratings  for  which  these  endorsements 
apply  was  provided. 

Although  no  substantive  comments 
were  received,  the  final  rule  was  revised 
from  the  proposed  rule  to  eliminate 
redundant  language.  Also,  the  title  of 
this  section  was  revised  to  read  "Flight 
instructor  privileges"  to  more  accurately 


Flight  instructor 


reflect  the  requirements  contained  in 
this  section. 

Section  61.195    Flight  instructor 
limitations  and  qualifications. 

The  FAA  proposed  revising  the  title 
of  this  section  from  "Flight  instructor 
limitations"  to  "Flight  instructor 
limitations  and  qualifications." 

The  FAA  proposed  to  revise,  in 

[)roposed  paragraph  (a),  the  prior 
imitation  that  a  flight  instructor  may 
not  conduct  more  than  8  hoiu*s  of  flight 
training  in  a  24-hour  period.  The  FAA 
also  proposed  to  limit  a  flight  instructor 
to  a  total  of  no  more  than  8  hours  of 
flight  training  and  conunerdal  flying  in 
a  24-hour  period. 

Proposed  paragraph  (b)(2)  clarified 
the  current  requirement  that  to  give 
training  in  an  aircraft  that  requires  a 
type  rating,  the  flight  instructor  must 
hold  a  type  rating  in  that  aircraft.  The 
existing  rule  implied  that  the  flight 
instructor  is  required  to  hold  a  type 
rating  on  the  instructor's  pilot  and  flight 
instructor  certificates.  The  proposal 
specified  that  a  flight  instructor  is 
required  to  hold  a  type  rating  on  his  or 
her  pilot  certificate  and  not  die 
instructor  certificate. 

Proposed  paragraph  (c)  clarified  that  a 
flight  instructor  who  gives  instrument 
flight  training  for  the  issuance  of  an 
instrument  rating  or  a  type  rating  that  is 
not  limited  to  VFK  is  required  to  hold 
the  instrument  rating  for  the  category 
and  class  of  aircraft  for  which  the 
instnunent  training  is  being  given,  on 
the  instructor's  pilot  certificate  and 
flic^t  instructor  certificate. 

Proposed  paragraph  (d)  revised  the 
existing  flight  instructor  endorsements. 
The  requirement  for  a  flight  instructor  to 
endorse  a  student  pilot's  certificate  and 
logbook  for  supervised  pilot  in 
command  cross-country  flight  was 
clarified  in  paragraph  (d)(1).  Under  this 
proposal,  the  flight  instructor  was 
required  to  determine  that  the  flight 
could  be  performed  within  any 
limitations  in  theatudent's  logbook  that 
the  instructor  considered  necessary  for 
the  safety  of  flight.  The  intent  of  the 
proposal  was  to  ensure  that  the  flight 
instructor  providing  the  endorsement  is 
aware  of  any  special  limitations 
pertaining  to  an  individual  student. 

Proposed  paragraphs  (d)(5)  and  (d)(6) 
clarified  that  the  flight  instructor  who 
endorses  a  pilot's  logbook  for  a  flight 
review  or  an  instrument  proficiency  test 
must  have  conducted  that  flight  review 
or  instnmient  proficiency  test  in 
accordance  with  all  applicable 
requirements. 

Proposed  paragraph  (f)  expanded  the 
existing  rule  that  requires  a  flight 
instructor  to  have  at  least  5  fli^t  hours 


of  operating  experience  as  a  pilot  in 
command  in  the  specific  make  and 
model  of  multiengine  airplane  or 
helicopter,  to  include  powered-lifts.  The 
complexity  and  flight  characteristics  of 
these  aircraft  require  that  a  flight 
instructor  be  proficient  in  the  aircraft 
and  requires  that  the  flight  instructor 
requirements  for  powered-lifts  parallel 
those  requirements  for  multiengine 
airplanes  and  helicopters. 

The  FAA  proposea  in  paragraph  (g)(1) 
to  require  a  flight  instructor  to  give  all 
training  from  a  control  seat  that  meets 
the  requirements  of  §  91.109.  Proposed 
paragraph  (g)(2)  clarified  that  the 
aircraft  in  which  training  is  given 
should  have  at  least  two  pilot  seats  and 
be  of  the  same  category  and  class  for 
which  the  rating  is  sought.  The  proposal 
required  a  flight  instructor  who  trains  a 
pereon  who  desires  to  fly  a  single-place 
aircraft  to  perform  the  pre-solo  training 
in  an  aircraft  that  has  two  pilot  seats,  is 
of  the  same  category  and  class  as  the 
single-place  aircraft,  and  has  similar 
flight  characteristics  to  that  of  the 
single-place  aircraft. 

Proposed  paragraph  (h)  revised  the 
minimum  experience  requirements  for  a 
flight  instructor  who  can  train  first-time 
flight  instructor  candidates.  In  the 
existing  rule,  such  requirements  are 
contained  in  §  61.187.  The  FAA  added 
minimum  groimd  training  experience 
requirements  for  an  instructor  training  a 
first-time  instructor  applicant,  and 
clarified  the  requirement  that  a  person 
not  serving  as  an  instructor  in  an  FAA- 
approved  course  and  providing  flight 
training  to  a  flight  instructor  candidate, 
have  a  minimum  of  24  months  of 
experience  as  a  flight  instructor.  The 
FAA  also  proposed  that,  in  FAA- 
approved  courses,  flight  instructors  who 
give  training  to  applicants  for  an  initial 
flight  instructor  certificate  may,  in  Ueu 
of  meeting  the  previously  discussed 
requirements,  have  a  record  of  having 
endorsed  at  least  five  applicants  for  a 
pilot  certificate,  with  at  least  80  percent 
having  passed  the  practical  test  on  the 
first  attempt;  and  must  have  given  at 
least  400  hours  of  instruction  in 
airplanes,  rotorcraft,  or  powered-lifts; 
100  hours  in  gUders;  or  40  houra  in 
lighter-than-air  category  aircraft. 

In  paragraph  (i)  of  the  proposal,  the 
FAA  clarified  that  a  flight  instructor 
may  not  make  any  self-endorsement  for 
the  furtherance  of  a  certificate,  rating, 
proficiency  test,  flight  review, 
authorization,  operating  privilege, 
practical  test,  or  knowledge  test. 

Comments:  AOPA  opposes  proposed 
§  61.195(a)  restricting  the  number  of 
hours  a  flight  instructor  may  fly  in  a  24- 
hoiu-  period  to  8  hours  of  flight  training 
or  any  combination  of  commercial 


flying  and  flight  training.  The 
commenter  does  not  beUeve  that  the 
FAA  has  demonstrated  a  need  for  such 
a  restriction.  According  to  AOPA,  flight 
instructors  are  the  lowest  paid  aviation 
professionals  in  the  industry,  and  they 
usually  cannot  afford  to  instruct  on  a 
full-time  basis.  AOPA  fears  that  the 
restriction  will  force  more  instructors  to 
leave  the  profession.  HAI  also  objects  to 
this  proposal  and  recommends  that  a 
flight  instructor  have  the  same  duty- 
time  requirements  as  other  commercial 
pilots.  Commenting  on  §  61.195(c).  HAI 
asks  for  clarification  as  to  whether  a  CFI 
can  give  the  instnmient  training  for  a 
private  certificate  or  commerciaJ 
certificate. 

With  apparent  reference  to  proposed 
para^ph  (f),  SPA  recommends 
additional  requirements  for  seaplane 
instructors.  The  commenter 
recommends  not  only  a  minimimi  of  5 
hours  of  pilot  in  command  in  category 
and  class  but,  to  ensure  that  an 
instructor  has  appropriate  floatplane  or 
fljring  boat  experience,  a  minimum  of  5 
hours  of  training  in  the  type  of  aircraft 
in  which  instruction  will  take  place. 
SPA  also  states  that  the  present  system 
fails  to  limit  the  authority  of  a  pilot 
trained  in  either  floatplanes  or  flying 
boats  "to  act  immediately  as  pilot  in 
command  in  the  other  class  without  any 
further  training."  An  individual 
commenter  suggests  a  requirement 
under  §61. 195(f)  for  a  flight  instructor 
to  have  5  houre  experience  as  pilot  in 
command  in  the  make  and  model  of 
seaplane  and/or  gyroplane  to  give 
instruction  in  that  aircraft. 

One  individual  commenter  opposes 
the  proposed  paragraph  (g)(1) 
requirement  that  an  aircraft  have  dual 
flight  controls  for  instruction,  because 
this  may  discourage  pilots  who  own 
Beechcraft  Bonanzas  and  Barons  with 
throwover  control  wheels  bom 
receiving  instruction  in  their  own 
aircraft.  Another  commenter  opposes 
the  requirement  that  all  flight  training 
must  be  given  fit)m  a  control  seat.  The 
commenter  cites  instances  where  this 
would  not  be  necessary,  such  as 
instrument  instruction  with  a  qualified 
safety  pilot  in  the  right  seat  and  the 
instructor  in  a  jump  seat,  pilot  upgrade 
training  with  a  qualified  pilot  serving  as 
the  other  crewmember,  and  instrument 
instructor  training  while  giving  an 
instrument  student  concurrent 
instruction. 

AOPA  expresses  a  concern  regarding 
the  requirement  in  proposed 
§61.195(g)(2)(ii)  that  if  supervised  pilot 
in  command  flight  is  to  be  conducted  in 
a  single-place  aircraft,  then  all  pre- 
supervised  pilot  in  command  training 
must  be  conducted  in  an  aircraft  with 


two  pilot  seats,  of  the  same  category  and 
class,  and  that  has  "similar  flight 
characteristics  of  the  single-place 
aircraft."  AOPA  contends  that  this 
language  is  very  subjective  and  could  be 
a  source  of  Utigation.  The  association 
recommends  deleting  this  requirement. 
On  a  similar  issue,  an  individual 
commenter  states  that  §  61.195(g)(2)(ii) 
should  provide  for  cases  in  which  an 
owner  of  a  single-place  powered  glider 
may  receive  supervised  pilot  in 
command  flight  training  in  that  aircraft. 

AOPA  and  NAFI  oppose  the  existing 
and  pro|>osed  requirement  in 
§  61.195(h)  that  a  pilot  be  an  instructor 
for  at  least  24  months  before  teaching  an 
instructor  applicant.  These  commenters 
state  that  a  minimum  amount  of 
instructional  experience  requirement 
may  be  appropriate,  but  the  FAA  has 
failed  to  prove  the  need  for  the  specified 
200  houre  or  24  months  of  experience 
required  of  a  flight  instructor  training  a 
first-time  flight  instructor  applicant  in 
an  airplane,  rotorcraft.  or  powered-lift. 
SSA  supports  the  proposal's  elimination 
of  the  prior  phrase  "immediately 
preceding"  from  the  provisions  of 
existing  §61. 87(b),  because  instructore 
vrith  years  of  experience,  but  who  have 
been  relatively  inactive  over  the 
preceding  2  years,  would  still  be  eUgible 
to  pass  that  experience  to  a  new 
instructor  candidate.  SSA  states  that 
these  instructors  may  even  be  more 
qualified  than  an  instructor  who  has 
only  2  years  experience. 

AOPA  and  GAMA  suggested  that  the 
FAA  accomplish  its  objectives  regarding 
single-engine  and  multiengine 
proficiency  for  instrument  flight 
instructors  by  means  of  a  limitation  in 
this  proposed  section,  as  an  alternative 
to  the  proposed  separation  of  the 
instrument  instructor  rating  into  single- 
engine  and  multiengine  classes. 

FAA  Response:  The  objections  of 
AOPA  and  HAI  to  the  propxised  flight 
instructor  duty  time  limitations  were 
reviewed.  The  FAA  agrees,  and  has 
decided  to  delete  the  proposed  wording 
"or  any  combination  of  commercial 
flying  and  flight  training"  in  the  final 
rule.  The  FAA  acknowledges  the 
objections  of  AOPA  and  NAFI  to  the 
existing  and  proposed  200-hour,  24- 
month  experience  requirements  for 
instructors  who  train  first  time 
instructor  appUcants.  The  FAA  did  not 
propose  changes  to  the  provisions  to  the 
existing  rule;  therefore.  AOPA  and 
NAFI's  reconunendations  are  beyond 
the  scope  of  this  rulemaking. 

Regarding  SPA's  comment  to  require 
5  hours  of  experience  as  pilot  in 
command  in  a  seaplane  or  gyroplane  for 
instructors  providing  flight  training  in 
these  aircraft,  the  FAA  did  not  propose 
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this  diange  in  Notice  No.  95-11; 
therefore,  the  recommended  change  is 
beyond  the  scope  of  this  rulemaking. 
With  respect  to  objections  to  the 
proposed  dual  control  requirements,  the 
FaA  points  out  that  throwover  yokes 
are  permitted  Ux  instrument  instruction. 
The  requirement  for  instruction  in  an 
aircraft  with  dual  flight  controls  is  an 
existing  requirement  in  §  91.109,  and 
this  rule  merely  incorporates  that 
requirement  into  the  provisions  of  this 
section.  The  FAA  agrees  with  the 
commenter  regarding  the  proposed 
rule's  provisions  that  require  all  training 
to  be  given  from  a  control  seat. 
Therefore,  the  FAA  has  eliminated 
provisions  from  the  rule  that  required  a 
flight  instructor  to  occupy  a  control  seat 
when  providing  flight  training.  The 
FAA  has  concluded  that  operational 
requirements  and  accident/incident  data 
do  not  establish  a  sufficient  safety 
justification  for  this  increased  regulatory 
and  eccmomic  biuden.  Regarding 
AOPA's  comment  on  the  proposal  to 
require  the  use  of  aircraft  with  similar 
flight  characteristics  when  providing 
presolo  training  to  a  pilot  seeking  solo 
flight  privileges  in  a  single-place 
aircraft,  the  FAA  has  determined  that 
the  proposed  language  is  vague  and  has 
removed  it  in  the  final  rule.  In  addition, 
the  FAA  replaced  the  phrase  "pilot 
seats"  with  "pilot  stations".  The  FAA 
made  this  change  to  accommodate 
balloon  category  aircraft,  which  do  not 
have  seats,  and  therefore  make 
applicable  all  categories  and  classes  of 
aircraft.  In  response  to  AOPA  and 
GAMA,  with  respect  to  separate  single- 
engine  and  multiengine  fUght  instructor 
instrument  ratings,  the  FAA  has  . 
withdra%vn  the  projposal  as  further 
discussed  in  section  IVX).  References  to 
all  flight  instructor  certificates  that  were 
propmed,  but  not  adopted,  have  also    * 
been  deleted.  Additionally,  paragraph  (j) 
was  added  in  accordance  with 
provisions  set  forth  m  Amendment  No. 
61-100.  Except  for  these  changes,  and 
various  fonnatting  and  editing  changes, 
the  final  rule  is  adopted  as  proposed. 

Section  61.197    Renewal  of  flight 
instructor  certificates. 

In  Notice  No.  95-11,  the  FAA 
proposed  to  revise  the  existing 
requirements  of  §  61.197  for  the  renewal 
of  flight  instructor  certificates.  The 
proposal  clarified  that  a  record  of 
training  students  used  as  a  method  of 
renewal  should  indicate  that  the 
instructor  trained  at  least  five  students, 
with  at  least  80  percent  having  passed 
a  practical  test  on  the  first  attempt.  The 
FAA  also  proposed  to  permit  a  flight 
instructor  to  renew  the  certificate 
presenting  a  satisfactory  record  as  a 


check  pilot,  chief  flight  instructor,  check 
airman,  or  flight  instructor  in  an 
operation  conducted  under  part  121  or 
part  135,  or  a  comparable  position 
involving  the  regular  evaluation  of 
pilots.  The  existing  rule  does  not 
include  a  provision  permitting  an 
instructor  to  renew  the  certificate  by 
presenting  a  satisfactory  record  "in  a 
comparable  position  involving  the 
regular  evaluation  of  pilots,"  but  rather 
in  "other  activity  involving  the  regular 
evaluation  of  pilots."  The  FAA  also 
proposed  that  satisfactory  completion  of 
renewal  requirements  within  90  days  of 
the  certificate  expiration  date  would  be 
deemed  to  have  been  accomplished  in 
the  month  of  expiration. 

Ck)nunents:  Approximately  100 
comments  address  the  proposed 
modifications  to  the  flight  instructor 
renewal  requirements  Approximately 
75  percent  of  the  commenters  oppose 
the  changes,  though  in  some  cases 
opposition  might  be  based  on  a 
misunderstanding  of  the  proposal.  A 
number  of  commenters  state  they 
believe  flight  instnictora  might  lose 
their  certificates  if  they  are 
insufficiently  active  or  fail  to  endorse 
the  requisite  number  of  students  for  a 
practical  test.  Some  comments  reflect 
the  perception  that  flight  instructor 
refresher  courses  could  be  used  for  only 
two  consecutive  renewals.  Several 
commenters  state  that  experienced  flight 
instructors  may  not  endorse  many 
students  for  practical  tests,  but 
nevertheless  remain  active  giving  fhght 
reviews,  training  in  tailwheel  or  high- 
altitude  airplanes,  and  instrument 
competency  checks.  Another 
commenter  states  that  flight  instructor 
refresher  courses  are  not  sufficient  for 
instructors  to  maintain  competency,  and 
the  instructors  should  demonstrate 
knowledge  and  competency  to  an  FAA 
inspector  or  examiner  for  certificate 
renewal. 

AOPA  and  NAH  object  to  the  removal 
of  the  provision  that  allows  flight 
instnictora  to  renew  their  certificates  by 
demonstrating  competence  to  the  local 
FAA  office.  NAFI  states  that  this  option 
is  generally  used  by  CFIs  in  an  approved 
instructor  course  without  a  problem. 
AOPA  comments  that  it  is  unaware  of 
any  safety  problems  or  administrative 
burdens  associated  with  this  option, 
which  is  used  by  full-time  instnictora  at 
part  141  schools^  An  individual 
commenter  notes  that  proposed 
§  61.197(b)(2)  eliminates  the  regulation's 
current  inclusion  of  pilots  in  command 
of  aircraft  operated  under  part  121, 
stating  that  all  but  "check  airmen" 
would  be  deleted  by  the  proposal's 
listing  of  air  carrier-related  activity  that 
would  qualify  holdera  of  flight 


instructor  certificates  for  renewal 
without  accomplishing  a  practical  test. 
Another  commenter  advocates 
including  activity  as  a  flight  instructor 
at  a  pilot  school  approved  imder  part 
141. 

AOPA  expresses  support  for  proposed 
§  61.197(c),  which  states  that  if  an 
instructor  takes  any  of  the  steps 
outlined  in  §  61.197  within  90  days  of 
a  certificate's  expiration  date,  then  the 
renewal  requirements  are  considered 
accomplished  within  the  month  due 
rather  than  in  the  month  of  renewal. 
The  commenter  states  that  the  current 
regulation  penalized  an  instructor  for 
renewing  a  certificate  early. 

FAA  Response:  The  FAA  points  out 
that  completion  of  a  flight  instructor 
refresher  clinic  will  continue  to  remain 
a  valid  renewal  option  under  this  final 
rule,  and  that  its  completion  may  be 
used  for  any  number  of  successive 
renewals.  In  response  to  AOPA  and 
NAFI's  objection  to  the  removal  of 
provisions  that  allow  ffight  instnictora 
to  renew  by  demonstrating  competence 
to  the  local  FSDO,  the  FAA  notes  that 
it  did  not  remove  these  provisions,  and 
that  they  have  been  included  in 
§61.197(a)(2].  This  paragraph  lists  what 
must  be  contained  in  an  individual's 
record  of  instruction  and  establishes 
specific  criteria  upon  which  certificate 
renewal  will  be  based.  In  response  to 
the  elimination  of  the  term  "pilot  in 
command"  frt>m  the  proposed  rule,  the 
FAA  notes  that  deletion  of  the  term 
"comparable  position"  from  proposed 
paragraph  (b)(2)  would  continue  to 
permit  a  pilot  other  than  a  "check 
airman"  who  is  involved  in  the  regular 
evaluation  of  pilots  to  renew  a  fli^t 
instructor  certificate  imder  that 
paragraph's  provisions. 

In  paragraphs  (a)(2)(iii)  and  (b)  of  the 
final  rule,  the  FAA  has  replaced  the 
words  "expiration  date"  with 
"expiration  month".  The  proposed 
change,  for  example,  would  permit  a 
certificated  flight  instructor  whose 
certificate  expired  on  April  30, 1997,  to 
renew  that  certificate  if  the  person 
accomplished  any  one  of  the  renewal 
options  specified  in  §61.197  as  early  as 
January  2, 1997.  The  renewal  date  for 
the  new  certificate  would  be  April  30, 
1999.  This  change  reflects  existing  FAA 
policy.  Additionally,  paragraph  (c)  was 
added  to  permit  the  practical  test  for  a 
flight  instructor  certificate  or  additional 
rating  to  be  conducted  in  an  approved 
flight  simulator  or  approved  flight 
training  device.  Except  for  these 
changes,  the  final  rule  is  adopted  as 
proposed. 
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Section  61 . 1 99    Expired  flight 
instructor  certificates  and  ratings. 

No  substantive  changes  were 
proposed  in  this  section.  No  substantive 
comments  were  received,  and  except  for 
minor  editorial  changes,  the  final  nile  is 
adopted  as  proposed. 

Section  61.201    (Reserved.) 

The  FAA  proposed  that  this  section 
be  titled  "Conversion  to  the  current 
flight  instructor  ratings."  The  FAA 
proposed  that  existing  §  61.201  include 
provisions  for  current  certificate  holdera 
to  obtain  new  flight  instructor 
certificates  and  ratings  that  were 
proposed  in  Notice  No.  95-11.  The 
proposed  certificates  are  discussed  in 
sections  IV ,C;  IVJ);  and  IV  J". 

Comments:  NAFI  objects  to  the 
creation  of  the  new  flight  instructor 
ratings  and  the  proposed  convereion 
requirements  for  current  instnictora  to 
obtain  those  ratings.  According  to  NAFI, 
many  instnictora  will  be  unable  to  meet 
the  convereion  requirements,  and  for 
some  of  the  ratings,  few  if  any  will 
qualify,  efiiectively  revoking  the  majority 
of  existing  FAA  flight  instructor 
certificates.  The  commenter  states  that 
the  FAA  has  fiailed  to  show  a  safety 
problem  with  the  existing  system  of 
instruction.  NAFI  asks  that  all  current 
instnictora  be  "grand&thered"  into  the 
eqiuvalent  new  certificates  without  any 
additional  requirements. 

AOPA  also  opposes  not  only  the  new 
flight  instructor  ratings,  but  the 
proposed  conversion  scheme  method  for 
current  flight  instructor  certificates. 
AOPA  conunoits  that  the  proposed 
method  is  not  a  convereion  at  all  but 
rather  a  complete  set  of  new 
requirements  that  cannot  be  met  except 
by  a  small  number  of  instnictora.  The 
commenter  contends  that  a  large 
percentage  of  the  country's  instructor 
certificates  are  being  effectively  revoked 
by  the  proposal,  imposing  significant 
economic  and  administrative  burdens 
on  flight  instructore.  AOPA  believes  that 
the  FAA  has  not  demonstrated  a  safiety 
problem  with  the  existing  system  and 
insists  that  all  current  flight  instnictora 
(including  commercial  balloon  pilots) 
should  be  granted  any  equivalent  new 
certificate  without  any  additional 
experience,  training,  or  testing 
requirements.  NAFI  echoes  the  views  of 
AOPA. 

With  respect  to  the  proposed 
multiengine  rating  for  instrument  flight 
instnictora,  NATA  states  that  althou^  it 
is  opposed  to  the  proposal,  all  CPUs 
who  are  also  MEIs  should  be  given  the 
new  certificate. 

An  individual  commenter  states  that 
the  convereion  of  certificates  provisions 


proposed  in  §  61.201  should  require  an 
"imexpired"  flight  instructor  certificate 
as  a  prerequisite  for  convereion. 

FAA  Response:  Upon  review  of  the 
comments,  as  discussed  in  sections 
IV.C;  rv  J);  and  IV,F,  the  FAA  has 
decided  not  to  adopt  any  new  flight 
instructor  ratings.  Therefore,  no 
convereion  provisions  are  needed.  The 
proposed  section  is  therefore  deleted  in 
the  final  rule. 

The  FAA  notes  that  Amendment  No. 
61-100  reinstated  the  requirement  for 
"24  houre  of  ground  and  flight  training 
for  a  flight  in^tnictor  refresher  clinic." 
Paragraph  (a)(2)(iii)  of  this  final  rule 
does  not  contain  that  requirement. 

Subpart  I— Ground  Instructors 

In  Notice  No.  95-11,  the  FAA 
proposed  to  include  revised  groimd 
instructor  certificates  and  ratings  in  part 
61.  The  FAA  also  pro(>osed  estc^lishing 
ground  instructor  certificates  that  were 
category  specific  (airplane,  rotorcraft, 
glider,  lighter-than-air,  and  instrument). 
The  proposal  contained  eligibility 
requirements  for  ground  instructor 
certificate  applicants,  including  a 
requirement  that  all  applicants  read, 
write,  speak,  and  underetand  the 
Kngliah  language. 

^mments:  Most  commentere  oppose 
the  category-specific  groimd  instructor 
ratings.  Many  commentera  also  oppose 
the  Knglish  language  requirement 
because  of  its  affect  on  deaf  instructore. 

FAA  response:  Tlie  FAA  is  adopting 
the  proposal  to  move  the  ground 
instructor  requirements  to  part  61. 
However,  the  FAA  is  not  adopting  the 
category-specific  groimd  instructor 
certificates  as  discussed  in  the  analysis 
of  §  61.5(d).  Therefore,  this  subpart  has 
been  rewritten  to  restore  the  existing 
basic,  advanced,  and  instrument  ground 
instructor  ratings.  The  proposed 
sections  on  aeronautical  knowledge, 
ground  instructor  proficiency,  ground 
instructor  records,  additional  ground 
instructor  ratings,  ground  instructor 
endorsements  and  authorizations, 
recency  of  experience  for  the  holder  of 
a  ground  instructor  certificate,  and 
convereion  to  current  system  of  ground 
instructor  ratings  are  not  adopted  in  the 
final  rule.  Therefore,  a  section-by- 
section  analysis  of  those  proposals  is 
not  included. 

In  response  to  commentera'  concerns 
regarding  the  English  language 
requirements,  the  FAA  has  added 
language  to  §  61.213(a)(2)  providing  that 
if  an  applicant  is  unable  to  meet  one  of 
the  English  language  proficiency 
requirements  for  medical  reasons,  the 
Administrator  may  place  operating 
limitations  on  the  applicant's  pilot 
certificate  that  are  necessary  for  the  safe 


operation  of  the  aircraft  This  change  is 
discussed  in  greater  detail  in  section 
IV.G. 

This  subpart  reflects  existing 
requirements  with  editorial  and  format 
changes  to  clarify  the  privileges  and 
limitations  of  the  ground  instructor 
ratings,  and  to  permit  a  seamless 
integration  of  part  143  into  part  61. 

Part  141— Pilot  Schools 

Subpart  A — General 

Section  141.1    Applicability. 

The  proposed  section  contained  only 
format  revisions.  No  substantive 
comments  were  received  on  this  sectitxi; 
it  is  adopted  in  the  final  rule  with 
formatting  changes. 

Section  141.3    Certificate  required. 

In  Notice  No.  95-11,  the  FAA 
proposed  minor  format  changes.  No 
sulwtantive  comments  were  received  oo 
this  section;  it  is  adopted  in  the  final 
rule  as  proposed. 

Section  141.5    Requirements  for  a  pilot 
school  certificate. 

In  Notice  No.  95-11,  the  FAA 
proposed  to  revise  pilot  school  quality 
of  training  requirements. 

The  FAA  proposed  to  replace  the 
existing  title  "Pilot  school  certificate" 
with  "Requirements  for  a  pilot  school 
certificate." 

Proposed  paragraph  (a)  specified  that 
the  appUcation  is  to  be  completed  in  a 
manner  prescribed  by  the 
Administrator. 

In  proposed  paragraph  (b),  the  FAA 
clarified  that  an  applicant  for  a  pilot 
school  certificate  must  hold  a 
provisional  pilot  school  certificate  tar  at 
least  24  calendar  months  prior  to 
applying  for  a  pilot  school  certificate. 

The  FAA  proposed  in  paragraph  (d)  to 
modify  existing  pilot  school  quality  of 
training  requirements,  which  must  be 
met  within  24  calendar  months  prior  to 
the  appUcation.  The  existing  rule  states 
that  an  applicant  must  train  at  least  10 
students  for  a  pilot  certificate  or  rating, 
and  that  at  least  8  of  the  school's  10 
most  recent  graduates  pass  the  practical 
test  the  firat  time.  The  FAA  proposed  to 
require  that  the  applicant  train  and 
recommend  10  students,  either  for  (1)  a 
knowledge  or  practical  test  for  a  pilot, 
flight  instructor,  or  ground  instructor 
certificate  or  rating,  in  which  case  at 
least  80  percent  of  the  applicants  must 
have  passed  the  test  on  the  first  attempt 
on  a  test  conducted  by  an  FAA 
inspector,  or  an  examiner  who  is  not  a 
school  employee;  or  (2)  an  end-of-course 
test  for  a  training  course  sptecified  in 
appendix  K  to  this  part 
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Comments:  The  operator  of  a  balloon 
school  suggests  eliminating  the 
requirement  in  proposed  §  141.5(d)(1) 
that  the  examiner  be  independent  of  the 
school.  The  commenter  states  that  the 
discussion  of  part  141  issues  indicates 
that  the  intent  was  to  require  schools 
that  train  to  a  standard  to  have  80 
percent  of  their  students  pass  a 
Imowledge  test  or  practical  test  given  by 
an  FAA  inspector  or  designated 
examiner  not  employed  by  the  school. 
The  commenter  states  that  there  is  no 
indication  that  the  intention  was  to 
require  students  of  all  schools  to  be 
examined  by  nonemployees  of  the 
school,  but  the  language  of  proposed 
§  141.5(d)(1)  would  so  require.  The 
commenter  states  that  this  would  create 
a  hardship  on  balloon  schools  because 
of  the  relative  scarcity  of  quaUfied. 
active  balloon  examiners.  The 
commenter  states  that  the  nearest 
independent  examiner  to  its  school  is  a 
competitor,  and  the  nearest  FAA 
inspector  who  also  is  a  qualified  balloon 
examiner  is  500  miles  away.  Another 
flight  school  commenter  states  similar 
objections  to  the  same  paragraph  for 
flight  schools  in  general.  According  to 
the  commenter,  the  selection  process  for 
FAA -designated  examiners,  as  well  as 
the  quality  of  training  requirements 
specified  are  an  adequate  check  against 
an  examiner  failing  to  be  impartial. 
Flight  schools  and  students  could  suffer 
time  and  cost  burdens  due  to  difficulties 
in  scheduling  check  rides. 

FAA  Response:  Because  of  the  size  of 
some  part  141-approved  schools,  the 
FAA  does  not  have  sufficient  personnel 
resources  to  respond  to  all  the  demands 
that  would  be  generated  by  this 
proposal.  In  addition,  the  FAA 
considers  designated  examiners  to  be 
representatives  of  the  Administrator, 
rather  than  employees  of  a  school,  when 
they  are  conducting  practical  tests.  This 
does  not  preclude  these  examiners  fit)m 
otherwise  being  employed  by  a  school. 
To  prevent  confusion,  the  FAA  has 
deleted  from  paragraph  (d)(i)  the 
following  language:  "a  test  that  was 
conducted  by  an  FAA  inspector  or  an 
examiner  who  is  not  an  employee  of  the 
school",  and  replaced  this  language 
with  "the  required  test".  In  addition,  the 
FAA  reformatted  this  section  and  added 
the  phrase  "or  any  combination  of  those 
tests,"  to  reflect  the  FAA's  intent  with 
respect  to  pass  rates.  Except  for  these 
changes,  the  final  rule  is  adopted  as 
proposed. 

Section  141.7    Provisional  pilot  school 
certificate. 

The  FAA  did  not  propose  any 
substantive  changes  for  this  section,  nor 
were  any  substantive  comments 


received.  The  final  rule  is  adopted  as 
proposed. 

Section  141.9    Examining  authority. 

No  modifications  were  proposed  for 
this  section,  nor  were  any  substantive 
comments  received.  Except  for  a  minor 
editorial  change,  the  final  rule  is 
adopted  as  proposed. 

Section  141.11    Pilot  school  ratings. 

The  FAA  proposed  to  change  this 
section  by  reorganizing  the  certificate 
courses  in  the  existing  rule  and 
eliminating  the  test  courses.  No 
substantive  comments  were  received. 
The  final  rule,  however,  adds  the 
corresponding  appendix  references  to 
the  list  of  courses  for  clarification 
purposes.  This  section  is  adopted  in  the 
final  rule,  with  these  changes. 

Section  141.13    Application  for 
issuance,  amendment,  or  renewal. 

Proposed  §  141.13  revised  the 
requirement  in  the  existing  rule  that 
requires  a  pilot  school  to  submit  three 
copies  of  a  training  course  outline  for 
the  issuance  or  amendment  of  a  pilot 
school  certificate  or  rating.  The  FAA 
believes  that  two  copies  of  the  training 
course  outline  are  sufficient.  No 
substantive  comments  were  received, 
and  this  section  is  adopted  in  the  final 
rule  as  proposed. 

Section  141.15    Location  of  facilities. 

In  Notice  No.  95-11,  the  FAA 
proposed  more  permissive  language  for 
this  section  consistent  with  the 
proposed  changes  in  §  61.2.  No 
substantive  comments  were  received  on 
this  proposal,  and  it  is  adopted  as 
proposed. 

Section  141.17    Duration  of  certificate 
and  examining  authority. 

The  FAA  proposed  to  change  the  title 
of  this  section  and  to  add  paragraph 
(a)(5),  which  stated  that  a  pilot  school 
or  provisional  pilot  school  certificate 
expires  whenever  "the  Administrator 
has  determined  a  school  has  not  acted 
in  good  faith  with  a  student  to  whom  it 
has  a  contractual  agreement  to  provide 
training."  The  proposal  also  included 
minor  editorial  and  format  changes. 

Comments:  GAMA,  HAI,  and  NATA 
oppose  the  proposal  to  permit  the  FAA 
to  revoke  a  school's  authority  if  the 
Administrator  determines  that  the 
school  has  not  acted  in  good  faith  with 
a  student.  HAI  states  that  the  issue  of 
"good  faith"  is  not  a  regulatory  issue. 
GAMA  believes  that  the  FAA  should 
judge  a  part  141  school  by  the  quality 
of  its  training,  the  performance  of  its 
students,  and  its  adherence  to  the  FAR. 
GAMA  states  that  disputes  between  a 


school  and  a  student  should  be  left  to 
the  legal  system.  NBAA  recommends 
deleting  the  language  concerning  "good 
faith."  because  it  would  create  new 
problems  for  the  FAA  involving 
"contract  arbitration  between  flying 
schools  and  disgruntled  students."  A 
balloon  school  also  expresses 
opposition  to  the  "good  faith"  language. 

FAA  Response:  After  review  of  me 
comments,  the  FAA  has  decided  to 
withdraw  proposed  paragraph  (a)(5) 
because  of  the  concerns  expressed  by 
the  commenters.  In  addition,  the  FAA 
deleted  the  language  "otherwise 
terminated"  from  proposed  paragraphs 
(a)  and  (c)  because  the  use  of  the  phrase 
is  redundant. 

The  proposal  is  adopted  with  these 
changes. 

Section  141.18  Carriage  of  narcotic 
drugs,  marihuana,  and  depressant  or 
stimulant  drugs  or  substances. 

The  FAA  proposed  only  editorial 
changes  to  this  section,  and  no 
substantive  comments  were  received  on 
the  proposal.  After  further  review,  the 
FAA  has  decided  to  retain  the  language 
used  in  existing  §  141.18  and  not  to 
adopt  the  language  proposed  in  Notice 
No.  95-11. 

Section  141.19    Display  of  certificate. 

In  Notice  No.  95-11,  the  FAA 
proposed  format  revisions  to  this 
section.  No  substantive  comments  were 
received  on  this  proposal,  and  it  is 
adopted  as  proposed. 

Section  141.21    Inspections. 

The  FAA  proposed  format  changes  to 
this  section.  No  substantive  comments 
were  received  on  this  proposal,  and  it  is 
adopted  with  a  nunor  editorial  change. 

Section  141.23    Advertising 
limitations. 

The  FAA  proposed  to  revise  this 
section  to  clarify  that  courses  are 
approved  under  part  141.  No 
substantive  comments  were  received  on 
this  proposal.  After  review,  the  FAA  has 
decided  to  delete  the  language 
"otherwise  terminated"  from  paragraph 
(c)(2)  because  the  use  of  the  phrase  is 
redundant.  The  proposal  is  adopted 
with  this  change. 

Section  141.25    Business  office  and 
operations  base. 

The  FAA  proposed  only  minor  format 
changes  to  this  section.  No  substantive 
comments  were  received  addressing  this 
section,  and  it  is  adopted  as  proposed. 

Section  141.26    Training  agreements. 

Although  the  FAA  did  not  propose 
this  section  in  Notice  No.  95-11,  the 
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section  was  adopted  in  Amendment  No. 
61-100.  It  is  included  in  this  final  rule 
as  previously  adopted. 

Section  141.27    Renewal  of  oertlfleslaa  and 
ratings. 

In  Notice  No.  95-11.  the  FAA 
proposed  revisions  to  the  certificate 
renewal  requirements  of  §  141.27. 

Proposed  paragraph  (a)(1)  eliminated 
the  current  requirement  that  the  renewal 
of  a  certificate  must  be  obtained  no  less 
than  30  days  prior  to  the  expiration  of 
the  pilot  school  certificate.  The  less 
restrictive  wording  "may  apply  ...within 
30  days"  was  proposed. 

Proposed  paragraph  (a)(2)  specified 
that  renewal  of  a  pilot  school  certificate 
and  rating  is  contingent  on  the 
Administrator  determining  that  the 
school  meets  the  requirements  of  this 
part  with  respect  to  its  personnel, 
aircraft,  facility  and  airport,  approved 
training  courses,  and  training  records,  as 
well  as  the  recent  training  activity  and 
training  quality  requirements  of 
proposed  §  141.5(d).  The  existing  rule  is 
more  general,  stating  only  that  the 
Administrator  has  to  determine  that  the 
school  meets  the  requirements 
prescribed  for  this  piiart.  The 
requirement  to  meet  §  141.5(d) 
e^ctively  modified  the  school's  quality 
of  training  requirements  for  renewal. 

Proposed  paragraph  (a)(3)  clarified 
that  a  school  that  does  not  meet  the 
proposed  renewal  requirements  may 
apply  for  a  provisional  pilot  school 
certificate  if  the  school  meets  the 
requirements  of  proposed  §  141.7  of  this 
part. 

The  FAA  also  proposed  minor 
editorial  and  format  changes  to 
paragraph  (b). 

Comments:  A  flight  school  states  that 
the  limitations  inherent  in  the  proposed 
rule  on  the  use  of  school-employed 
examiners  are  not  justified,  and  could 
delay  checkrides  at  great  cost  to  the 
student.  The  commenter  states  that  "the 
school's  POI  should  be  allowed  to 
continue  the  best  course  of  action 
concerning  the  certification  process." 

FAA  Response:  The  FAA 
acknowledges  the  commenter's  concern, 
and  points  out  that  the  requirement  in 
§  141.5  that  tests  be  conducted  by  an 
FAA  inspector  or  an  examiner  who  is 
not  an  employee  of  the  school  has  been 
withdrawn  from  the  final  rule.  The 
proposed  rule  is  adopted  as  proposed 
with  minor  editorial  and  format 
changes. 


Subpart  B — Personnel,  Aircraft,  and 
Facilities  Requirements 

Section  141.31    Applicability. 

No  substantive  changes  woe 
proposed  for  this  section,  however,  the 
existing  rule  was  reformatted. 

Comments:  A  balloon  school  operator 
states  that  the  proposed  §  141.3lfb)(2) 
language  "must  have:  a  written  lease 
agreement  of  the.. .airport"  imposes  a 
requirement  to  lease  an  airport.  The 
commenter  states  that  this  language 
should  be  deleted,  because  it  is  not 
possible  for  it  to  lease  an  airport. 

FAA  Response:  The  FAA  concurs 
with  the  commenter's  concern  and  has 
edited  the  relevant  language  in  the  final 
rule. 

Section  141.33    Personnel. 

Proposed  paragraph  (c)  clarified  that 
the  assistant  chief  instructor  would  be 
required  to  meet  the  requirements  of 
proposed  §  141.36. 

Proposed  paragraph  (d)  permitted  a 
pilot  school  to  designate  check 
instructors  to  conduct  student  stage 
checks,  end-of-course  tests,  and 
instructor  proficiency  chedu.  subject  to 
specified  conditions. 

Comments:  NATA  states  that  the 
addition  of  language  in  proposed 
§  141.33(a)(2)  appears  to  mandate  the 
employment  of  dispatchers,  aircraft 
handlers,  or  line  service  personnel. 
NATA  contends  the  current  language 
only  requires  that  these  personnel  be 
trained  "iF'  they  are  employed.  HAI  and 
NBAA  echo  NATA's  opposition  to  this 
proposed  rule.  NATA  also  recommends 
that  the  ciurent  requirement  for  a  part 
141  school  to  provide  a  copy  of  the 
school's  safety  procedures  and  practices 
be  reinstated  in  the  new  rule.  Individual 
commentere,  including  a  flight  school, 
express  the  same  concern. 

The  provisions  in  proposed  paragraph 
(d)  for  designating  a  check  instructor 
apparently  confuse  certain  commenters 
who  may  be  unsiue  whether  it  is  an 
optional  change  or  a  mandatory  change. 
One  commenter  asks  for  clarification 
regarding  the  intent,  as  well  as  whether 
the  50  students  are  to  be  enrolled  at  a 
given  time  or  within  the  past  year,  and 
whether  the  proposal  means  a  part  141 
school  with  fewer  than  50  students 
enrolled  cannot  conduct  flight 
instructor  proficiency  checks  and  stage 
checks. 

FAA  Response:  The  FAA  did  not 
intend  to  mandate  the  employment  of 
the  personnel  listed  in  paragraph  (a)(2), 
only  that,  if  employed,  they  be  properly 
trained.  The  finid  rule  modifies  this 
language.  The  final  rule  also  includes 
references  in  paragraph  (a)(1)  and  (a)(3) 
to  commercial  pilots  with  a  Ughter-than- 


air-rating.  In  response  to  the 
commenter's  concerns  regarding 
paragraph  (d),  the  FAA  notes  that  the 
rule  explicitly  requires  a  student 
enrollment  of  at  least  50  students  at  the 
time  designation  is  sought.  The  FAA  has 
determined  that  50  students  is  the 
maximimi  for  which  one  chief  instructor 
or  assistant  chief  instructor  could 
reasonably  provide  checks,  and, 
therefore,  permits  a  pilot  school  or 
provisional  pilot  school  to  designate 
check  instructors  for  conducting  student 
stage  checks,  end-of-course  tests,  and 
instructor  proficiency  checks. 

The  proposed  rule  is  adopted  with 
these  oianges  and  other  minor  editorial 
changes. 

Section  141.35    Chief  instructor 
qualifications. 

In  Notice  No.  95-11,  the  FAA 
proposed  to  delete  the  existing 
requirement  that  a  person  who  applies 
for  the  position  of  chief  ground 
instructor  have  1  year  of  experience  as 
a  gnnmd  instructor  at  a  certificated  pilot 
school. 

No  substantive  comments  were 
received  on  this  proposal.  Paragraph  (e) 
was  added  to  the  section  in  the  final 
rule.  This  paragraph  reflects  the  existing 
requirement  in  §  141.35(e).  which 
provides  that  to  be  eligible  for 
designation  as  chief  instructor  for  a 
ground  school  course,  a  person  must 
have  at  least  1  year  of  experience  as  a 
ground  school  instructor  in  a 
certificated  pilot  school.  The  FAA 
believes  it  is  necessary  for  instructora  to 
be  more  experienced.  Except  for  this 
change  and  other  editing  and  formatting 
changes,  the  final  rule  is  adopted  as 
proposed. 

Section  141.36    Assistant  chief 
instructor  qualifications. 

In  this  section,  the  FAA  proposed  to 
delete  the  existing  requirement  for  a 
person  who  applies  as  an  assistant  chief 
ground  instructor  to  have  1  year  of 
experience  as  a  groimd  instructor  at  a 
certificated  pilot  school. 

No  substantive  comments  were 
received  on  this  proposal. 

Upon  further  review,  the  FAA  has 
decided  to  reinstate  the  requirement  in 
existing  §  141.36(e).  However,  this 
requirement  has  been  modified  to 
provide  that  to  be  eligible  for 
designation  as  an  assistant  chief 
instructor  for  a  ground  school  course,  a 
person  must  have  6  months  experience 
as  a  ground  school  instructor  in  a 
certificated  pilot  school,  as  opix>sed  to 
the  1-year  experience  requirement  in  the 
existing  rule.  The  proposed  rule  is 
adopted  with  this  change,  and  other 
minor  editing  and  formatting  changes. 
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Section  141.37    Check  instnictor 
qualifications. 

The  FAA  proposed  to  include  the 
existing  requirements  of  §  141.37. 
"Airports,"  in  proposed  §  141.38. 
Proposed  §  141.37.  "Check  instructor 
qualifications."  established  the 
proposed  qualifications  required  for  a 
person  to  be  designated  as  a  check 
instructs. 

The  FAA  proposed  to  permit  certain 
schools  approved  under  part  141  to 
designate  check  instructors  to  conduct 
stage  checks  and  end-of-course  tests, 
and  instructor  proficiency  checks.  The 
designated  check  instructors  would  be 
required  to  hold  appropriate  flight  or 
ground  instructor  certificates. 

Comments:  A  flight  school  states  that 
the  proposal  is  an  "excellent 
improvement"  that  will  facilitate 
completion  of  stage  checks  and  end-of- 
course  tests  for  large  flight  schools  and 
reduce  costs  by  not  requiring  assistant 
chief  instructors  to  travel  to  FSDOs  for 
testing  and  approval.  The  commenter 
also  states  it  will  reduce  the  workload 
of  annual  standardization  for  chief 
instiTictors  of  large  flight  schools. 

Another  commenter  requests  deletion 
of  the  proposed  requirement  under 
§  141.37{a)(2)(iii)  that  a  check  instructor 
hold  a  second-class  medical  certificate. 
A  flight  school  commenter  questions 
why  only  a  chief  instructor,  and  not  a 
assistant  chief  instructor,  can  give  the 
required  proficiency  test  proposed  in 
paragraph  (a)(2)(vi). 

FAA  Response:  References  to  medical 
certificate  requirements  in  this  section 
have  been  deleted  bom  the  final  rule. 
For  further  discussion,  see  the  analysis 
of  §  61.23.  After  further  review,  the  FAA 
has  decided  to  permit  the  assistant  chief 
to  give  a  proficiency  test.  The  assistant 
chief  instructor  was  included  as  an 
individual  able  to  give  proficiency  tests 
because,  the  FAA  has  determined  that 
an  assistant  chief  instructor  has  the 
qualifications  necessary  to  give 
proficiency  tests  to  check  instructors. 
The  final  rule  reflects  this  change. 

Section  141.38    Airports. 

The  FAA  proposed  to  include  the 
requirements  of  the  existing  §  141.37  in 
this  section.  The  proposed  section  also 
revised  the  existing  rule  by  permitting 
pilot  schools  at  airports  used  for  night 
training  flight  in  seaplanes  to  use 
adequate  nonpermanent  lighting  or 
shoreline  lighting  approv^  by  the 
Administrator.  "Hie  FAA  believes  that 
the  existing  regulation  for  permanent 
lighting  at  all  airports  used  by  a  pilot 
school  for  night  training  is  not  necessary 
at  an  airport  or  seaplane  base  used  for 
night  training  flight.  Adequate 


nonpermanent  lighting  or  shoreline 
lighting  is  available  for  night  seaplane 
takeoR^  and  landing  o(>erations. 

No  substantive  comments  were 
received.  Except  for  the  addition  of  the 
word  "seaplane  base"  in  the  provisions 
for  seaplane  training  in  the  final  rule 
and  other  editorial  changes,  the  final 
rule  is  adopted  as  proposed. 

Section  141.39    Aircraft. 

to  Notice  No.  95-11,  the  FAA 
proposed  to  expand  aircraft 
maintenance  requirements  and  reformat 
this  section. 

Proposed  paragraph  (a)(2)  revised  the 
airworthiness  certificate  requirement. 
The  existing  rule  requires  a  standard 
airworthiness  certificate,  except  for 
aircraft  used  for  flight  instruction  and 
solo  flights  in  a  course  of  training  for 
agricultural  aircraft  operations,  external 
load  operations,  and  similar  aerial  work 
operations.  The  revised  language  was 
more  general  and  required  either  a 
standard  or  primary  airworthiness 
certificate,  unless  the  Administrator 
determined  that,  due  to  the  nature  of  the 
approved  course,  an  aircraft  without 
such  a  certificate  may  be  used. 

Proposed  paragrapn  (a)(3)(i)  stated 
that  aircraft  used  by  a  pilot  school 
certificate  or  a  provisional  pilot  school 
certificate  holder  be  maintained  in 
accordance  with  subpart  E  of  part  91.  to 
proposed  paragraph  (a)(3)(ii),  a  new 
requirement  was  proposed.  The  school's 
aircraft  were  required  to  be  maintained 
under  an  inspection  program  for  each 
airframe,  aircraft  engine,  proj)eller, 
appliance,  and  component  part 
maintamed.  The  details  of  the  required 
inspection  program  were  listed  in 
proposed  paragraph  (b). 

Proposed  paragraph  (a)(4)  retained  the 
existing  requirement  that  aircraft  used 
m  flight  trainmg  must  be  at  least  two- 
place  aircraft  with  engine-power 
controls  and  flight  controls  easily 
reached  and  operated  from  both  pilot 
stations. 

Proposed  paragraph  (a)(5)  required 
that  the  school's  aircraft  used  for  the 
demonstration  of  instrument  skills  be 
equipped  and  mamtained  for  IFR 
operations. 

Comments:  NATA  suggests  deleting 
the  new  maintenance  requirements  for 
an  "inspection  program"  con  tamed  in 
proposed  §  141.39(a)(3)  and  (b).  The 
commenter  states  that  singling  out  part 
141  aircraft  is  discriminatory  and 
without  safiaty  benefits.  NATA  contends 
that  this  proposal  would  tocrease  the 
cost  of  traming  at  part  141  schools  and 
may  force  many  students  to  switch  to 
part  61  training.  HAI  and  NBAA  voice 
similar  concerns  over  this  proposed 
rule. 


GAMA  also  comments  on  proposed 
§  141.39  and  states  that  it  does  not 
provide  part  141  schools  with  the 
option  of  maintammg  and  mspectmg 
their  aircraft  to  pait  91  standards. 
GAMA  believes  that  part  91 
maintenance  requirements  and 
mspections  are  adequate  for  this 
segment  of  the  framing  industry.  The 
commenter  contends  that  the  proposal 
would  provide  little  benefit  but  would 
place  a  heavy  financial  burden  on  an 
important  segment  of  the  aviation 
todustry. 

An  individual  conunenter  states  that 
the  revised  maintenance  requirements 
would  constitute  a  hardship  for  smaller 
schools;  both  the  progressive  inspection 
system  and  the  system  of  100-hour/ 
annual  inspections  work  well,  the 
commenter  states. 

HAI  and  NBAA  express  concern  about 
proposed  §  141.39(a)(5),  which  requires 
that  a  school's  aircraft  used  for  the 
demonstration  of  instrument  skills  be 
equipped  and  maintained  for  IFR 
operations.  NBAA  states  that  most  light 
helicoptera  used  in  instrument  training, 
such  as  the  Robinson  R-22,  are  not 
certificated  or  economically  capable  of 
being  certificated  for  IFR  operations. 
These  commentera  suggest  that  the 
proposal  be  modified  to  ensure  that  the 
rule  does  not  impact  instrument  trainmg 
under  VMC.  Specifically,  the 
conuneoters  propose  addtog  the 
following  language:  "However,  for 
instruction  in  the  control  and  precision 
maneuvering  of  an  aircraft  by  reference 
to  instruments,  the  aircraft  may  be 
equipped  as  provided  m  the  approved 
course  of  training.  Aircraft  not  certified 
for  IFR  operations  may  be  used  for 
instrument  training  provided  the  flight 
is  conducted  under  VMC."  todividual 
commentera  jotoed  to  HAI's  concerns. 

Several  commenters  reference  the 
proposed  and  existing  requirement  for 
access  from  either  pilot  station  to  engine 
and  flight  controls.  These  commentera 
state  that  balloons  do  not  have  such 
controls,  and  that  requiring  easy  access 
to  flight  controls  prevents  instruction  in 
aircraft  with  throwover  yokes,  such  as 
the  Beechcraft  Bonanza. 

FAA  Response:  Commentera' 
concerns  over  the  proposed  inspection 
program  were  noted.  Upon  reviewing 
the  issue,  the  FAA  has  decided  not  to 
adopt  the  proposal  in  the  final  rule.  The 
inspection  program  was  not  proposed 
for  other  operations  that  engage  in 
similar  types  of  framing  under  part  61. 
and  would  have  tocreased  costs  with  no 
commensurate  safiety  benefit.  The  FAA 
has  determined  that  compliance  with 
subpart  E  of  part  91  ensuires  an  adequate 
level  of  safety.  Furthermore,  the 
proposal  placed  part  141  schools  at  an 
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unwarranted  economic  disadvantage. 
The  concerns  of  HAI,  NBAA,  and 
othera,  regardtog  aircraft  used  for 
instrument  training,  also  were 
considered,  to  response,  the  FAA  has 
modified  the  requirement  to  apply  only 
to  aircraft  used  to  a  course  involving 
IFR  en  route  operations  and  instrument 
approaches,  to  response  to  comments  on 
the  required  accessibility  of  flight 
controls,  the  words  "flight  controls" 
have  been  deleted  to  accommodate 
throwover  yokes.  The  reference  to  "two- 
place  aircraft"  has  been  changed  to 
"two-pilot  stations"  to  include  traintog 
in  balloons.  References  to  the  proposed 
term  "supervised  pilot  to  command" 
have  been  replaced  by  "solo"  as 
discussed  in  the  analysis  of  §  61.1.  The 
FAA  also  renumbered  this  section  to  the 
ftoal  rule. 

The  rule  is  adopted  with  these 
changes. 

Section  141.41    Flight  simulator*,  flight 
training  device*,  and  training  aid*. 

to  Notice  No.  95-11,  the  FAA 
proposed  to  change  the  title  of  the 
existing  §  141.41,  "Groimd  tratoere  and 
traintog  aids,"  to  "Flight  traintog 
devices  and  training  aids."  The 
proposed  section  included  no 
substantive  changes. 

Comments:  A  flight  school  refere  to 
the  proposed  regulation  on  flight 
training  devices  as  "superfluous," 
stating  that  it  leads  to  confusion. 
Accordtog  to  the  conunenter,  flight 
traintog  devices  are  well  defined  to  AGs 
120-40  and  120-45,  as  amended.  The 
commenter  states  that  referenctog  flight 
traintog  devices  in  this  section  puts  the 
FSDO  at  odds  with  the  national 
simulator  program.  Another  flight 
school  states  that  the  FAA  is  not  dotog 
enough  to  increase  the  use  of  flight 
training  devices  and  simulatore.  The 
commenter  proposes  multiple  levels  of 
simulatora  and  flight  traming  devices, 
dependtog  on  the  task  betog  simulated. 

FAA  Response:  The  FAA  recently 
published  Amendment  No.  61-100.  The 
FAA  has  revised  the  title  of  this  section 
to  include  flight  simulatora  and  revised 
the  section  to  conform  with  the 
definitions  of  "flight  simulator"  and 
"flight  training  device"  as  set  forth  to 
that  rule.  The  proposed  rule  is  adopted 
with  these  changes.  Those  flight  traintog 
devices  previously  approved  under  the 
provisions  of  this  section  may  continue 
to  be  used,  provided  that  they  continue 
to  meet  the  design  criteria  and 
functional  requirements  for  which  they 
were  origtoally  approved. 


Comments:  A  ballom  school  operator 
objects  to  the  wording  to  proposed 
paragraph  (a)  requiring  "use  of  a 
briefing  area  located  at  each  airport." 
because  balloon  schools  and  some  other 
types  of  flight  schools  may  be  located  at 
an  area  other  than  an  airport,  or  there 
may  be  off-airport  briefing  areas.  The 
conunenter  requests  that  balloon 
schools  be  excluded  from  the 
requirement. 

FAA  Response:  The  FAA  notes  that 
the  commenter  refere  to  an  existtog 
requirement.  The  FAA  did  not  propose 
to  change  this  requirement,  therefore 
any  change  would  be  beyond  the  scope 
of  this  mlemaktog.  The  final  rule  is 
adopted  as  proposed. 

Section  141.45 
facilities. 


Ground  training 


Sacllon  141.43    Pilot  brtaflngi 

The  FAA  proposed  formatttog 
modifications  for  this  secticm. 


Format  modifications  were  proposed 
for  this  section.  No  ^bstantive 
comments  were  received,  and  the  final 
rule  is  adopted  as  proposed. 

Subpart  C— Training  Course  Outline 
and  Curriculum 

Section  141.51    Applicability. 

No  modifications  %vere  proposed  for 
this  section,  and  it  is  adopted  as 
proposed. 

Section  141.53    Approval  procediires 
for  a  traintog  course:  General. 

to  Notice  No.  95-11,  the  FAA 
proposed  to  change  the  title  of  this 
section.  The  proposal  also  required  that 
two  copies  of  each  traintog  course 
outline  be  submitted  to  the  FAA  instead 
of  the  three  copies  required  under  the 
existing  rule,  to  addition,  the  proposal 
required  that,  commenctog  1  year  after 
the  effective  date  of  the  rule,  an 
applicant  for  a  pilot  school  certificate  or 
provisional  pilot  school  certificate 
would  only  request  approval  for  the 
new  traintog  courses.  "The  FAA  also 
proposed  formatting  changes  to  this 
section. 

No  substantive  comments  were 
received  on  this  proposal.  After  further 
review,  the  J^AA  modified  the  proposal 
to  delete  proposed  paragraph  (c)  and 
replace  it  with  a  provision  that  provides 
that  a  traintog  course  submitted  for 
approval  prior  to  the  effiective  date  of 
the  rule  shall,  if  approved,  retato  that 
approval  for  1  year.  The  new  provision 
further  provides  that  an  applicant  for  a 
pilot  school  certificate  or  provisional 
pilot  school  certificate  may  request 
approval  of  the  tratotog  courses  listed  to 
141.11(b).  The  FAA  implemented  this 
change  to  order  to  provide  adequate 
time  for  existtog  part  141  schools,  and 
schools  that  are  to  the  process  of 
obtaining  approval,  to  add  the  new 


courses  to  and  modify  their  school 
certificate. 

The  proposed  rule  was  adopted  with 
these  changes. 

Section  141.55    Training  course: 
Contents. 

to  Notice  No.  95-11.  the  FAA 
proposed  to  change  the  title,  of  this 
section,  to  addition,  the  FAA  proposed 
to  permit  pilot  schools  to  seek  approval 
of  training  courses  that  trato  to  a 
performance  standard  and  to  modify  a 
pilot  school's  quality  of  training 
requirements. 

Section  141.55  (a),  (b).  and  (c) 

The  FAA  proposed  formatting  and 
editorial  changes  to  these  secticms.  No 
substantive  comments  were  received  oa 
these  changes. 

Secticm  141.55(d) 

The  FAA  proposed  that,  to  apply  for 
initial  approval  of  a  course  that  trains 
students  to  a  standard,  the  school  would 
be  required  to  meet  the  following 
requirements:  (1)  hold  a  pilot  sdiool 
certificate  and  have  held  that  certificate 
for  at  least  the  prior  24  calendar  months; 
and  (2)  have  an  FAA  inspector  or 
designated  examtoer  who  is  not  an 
employee  of  the  school  give  the 
practical  test  or  knowledge  test.  Under 
the  proposal,  a  school  could  not  request 
approval  for  a  period  longer  than  24 
calendar  months,  to  addition,  the 
proposal  required  pilot  schools  to 
specify  planned  ground  and  flight 
traintog  time  requirements  for  these 
courses. 

Comments:  NATA  strongly  supports 
the  FAA  initiative  of  "trainmg  to  a 
standard"  to  {>art  141.  NATA,  however, 
finds  that  the  standards  needed  to  meet 
the  minimum-hour  waiver  vary  to  each 
local  FSDO.  The  commenter  feels  that 
this  creates  imfeir  discrimination: 
therefore.  NATA  recommends  that  these 
standards  be  regiilated  and  approved  on 
a  national  level  but  matotatoed  on  a 
local  level.  GAMA  also  states  that 
schools  traintog  to  a  standard  should 
not  be  regulated  by  a  local  FSDO 
because  it  leads  to  a  situation  where  one 
large  part  141  school  with  multiple 
locations  is  regulated  by  several  FSDOs, 
all  with  difiierent  requirements  and 
toterpretations  of  the  regulations. 
GAMA  also  suggests  regulating  these 
schools  at  the  national  level  virith  aae 
FSDO  appototed  as  "lead"  for  all 
locations.  Accordtog  to  GAMA.  a 
nationally  standardized  program  would 
be  much  mwe  beneficial  to  students  and 
the  tratotog  todustry.  and  such  a 
program  would  conttoue  to  provide  a 
strong  level  of  safety. 
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HAI  expresses  concerns  about  the 
requirements  of  proposed  S  141.55(d). 
The  conuneaier  states  that  a  small  flight 
school  may  not  have  10  students 
complete  the  course  in  the  24-month 
period,  and  therefore  the  school  will  be 
unable  to  have  an  approved  course  with 
less  than  the  part  61  requirements.  HAI 
suggests  adding  language  to  permit  a 
school  to  (Mtition  the  Administrator  for 
provisional  continuance  for  an 
additional  24-month  period  in  order  to 
allow  a  small  school  to  remain 
competitive  with  a  larger  school. 

FAa  Response:  In  implementing  this 
proposal,  the  FAA  intends  to  monitor 
the  approval  process  to  ensure  that  a 
uniform  national  standard  is 
maintained.  FAA  has  added  language  to 
paragraph  (d)(3)  to  clarify  that  a  school 
may  not  hold  examining  authority  for  a 
training  course  conducted  under  this 
paragraph.  Regarding  HAI's  concerns,  if 
a  school  is  unable  to  meet  the  training 
activity  requirements  of  part  141  it 
would  not  be  allowed  to  hold  a  pilot 
school  certificate.  Therefore,  the  rule  is 
adopted  as  proposed. 

Section  141.55(e) 

Under  the  proposal,  a  school  that 
received  initial  approval  could  receive 
final  approval  if  the  school  had  held 
initial  approval  for  at  least  24  calendar 
months  and  had  trained  at  least  10 
students  for  a  pilot,  flight  instructor,  or 
ground  instructor  certificate  or  rating, 
and  at  least  80  percent  of  those  students 
{Mssed  the  knowledge  test  or  practical 
test  on  the  first  attempt.  The  test  must 
have  been  conducted  by  an  FAA 
inspector,  or  by  a  designated  examiner 
who  is  not  an  employee  of  the  school. 
Pilot  schools  also  would  be  required  to 
specify  planned  groimd  and  flight 
training  time  requirements  for  the 
coiuses. 

Comments:  A  pilot  school  comments 
that  it  is  unclear  whether  paragraphs  (d) 
and  (e)  require  a  practical  test  or  a 
knowledge  test  to  be  administered  by  an 
FAA  inspector,  or  an  examiner  who  is 
not  an  employee  of  the  school,  for  each 
applicant  or  at  least  10  students  in  each 
course  of  training.  The  school 
recommends  that  the  FAA  inspector  be 
required  to  administer  the  minimum 
number  of  t^ts  necessary. 

FAA  Response:  The  FAA  has  added 
language  to  paragraph  (e)(4)  to  clarify 
that  a  school  may  not  hold  examining 
authority  for  a  training  course 
conducted  under  this  paragraph  because 
the  FAA's  philosophy  has  been  to 
maintain  a  system  of  checks  and 
balances  to  ensure  that  the  schools 
providing  training  do  not  have  a  conflict 
of  interest  with  respect  to  the 
administering  of  the  practical  test. 


Therefore,  in  response  to  the 
commenter's  question,  all  students  must 
be  examined  by  an  FAA  insfiector  or  an 
examiner  who  is  not  an  employee  of  the 
school. 

The  FAA  deleted  proposed  paragraph 
(f)  fit>m  the  final  rule  because,  after 
further  review,  the  FAA  has  determined 
that  this  paragraph  is  unnecessary.  The 
proposal  is  adopted  with  the  changes 
discussed  above,  and  other  minor 
editorial  changes. 

Section  141.57    Specia^  curricula. 

No  substantive  changes  were 
proposed  for  this  section,  and  it  is 
adopted  with  a  minor  editorial  change. 

Subpart  D — Examining  Authority 

Section  141.61    Applicability. 

In  Notice  No.  95-11,  the  FAA 
proposed  format  modifications  to  this 
section.  No  substantive  comments  were 
received  on  the  proposal.  Upon  further 
review,  the  FAA  has  decided  to  retain 
the  format  of  existing  §  141.61. 

Section  141.63    Examining  authority 
qualification  requirements. 

In  Notice  No.  95-11,  the  FAA 
proposed  to  change  the  title  of  this 
section.  The  proposal  also  deleted  the 
requirement  that  a  specific  number  of 
graduates  pass  interim  tests  for  the 
school  to  retain  examining  authority. 
The  FAA  proposed  to  modify  the 
quality-of-training  requirements  for  a 
pilot  school  with  examining  authority. 
The  proposal  required  90  percent  of  the 
graduates  of  a  flight  course,  in  which 
the  school  desires  to  obtain  or  retain 
examining  authority,  to  pass  a  test  on 
the  first  attempt,  given  by  an  FAA 
inspector  or  by  a  designated  examiner 
who  is  not  an  employee  of  the  school. 
In  addition,  the  proposal  specified  that 
pilot  schools  would  not  receive 
examining  authority  for  training  courses 
that  train  to  a  performance  standard. 

Comments:  GAMA  and  NATA  oppose 
the  proposal  preventing  schools  that 
train  to  a  standard  bom  possessing 
examining  authority.  NATA  states  that 
the  FAA  has  sufficient  expertise  and 
manpower  to  ensure  oversight  of  these 
schools.  GAMA  notes  that  the  FAA  has 
granted  examining  authority  to  a 
number  of  schools  that  hold  exemptions 
to  train  to  a  performance  standard. 
GAMA  suggests  that  §  141.63(b)(3)  be 
modified  to  permit  schools  that  train  to 
a  standard  to  use  examining  authority  or 
include  language  "grandfathering" 
schools  %vith  current  examining 
authority.  A  number  of  pilot  schools 
and  individual  commenters  join  in 
objecting  to  the  prohibition  on 
examining  authority  for  schools  that 


train  to  a  standard.  Jeppesen-Sanderson 
also  opposes  this  provision.  The  FAA 
has  met  with  Jeppesen-Sanderson  to 
obtain  clarification  of  its  position  on 
this  issue  and  other  issues  addressed  in 
its  comment. 

One  pilot  school  supports  eliminating 
the  interim  check  requirement  for 
retention  of  examining  authority. 

FAA  Response:  After  reviewing  the 
comments,  the  FAA  continues  to  believe 
that  it  is  important  to  prohibit  pilot 
schools  that  train  to  standard  from 
possessing  examining  authority. 
Permitting  these  schools  to  have 
examining  authority  would  not  provide 
an  adequate  system  of  checks  and 
balances.  The  proposal  is  adopted  with 
minor  editorial  changes. 

Section  141.65    Privileges. 

The  FAA  proposed  to  permit  a  pilot 
school  with  examining  authority  to 
recommend  graduates  for  all  pilot,  flight 
instructor,  and  ground  instructor 
certificates.  The  proposal  eliminated  the 
restriction  on  examiners  from 
performing  practical  tests  for  the  flight 
instructor  certificate,  ATP  certificate, 
and  turbojet  type  ratings. 

No  substantive  comments  were  - 
received  on  this  proposal.  The  proposal 
is  adopted  with  minor  editorial  changes 
to  delete  those  provisions  also 
contained  in  §  141.67. 

Section  141.67    Limitations  and 
reports. 

Section  141.67  (a),  (b).  (c).  and  (d) 

The  FAA  proposed  to  delete  the 
current  requirement  for  a  student  at  a 
pilot  school  with  examining  authority  to 
complete  all  of  the  training  course  at  the 
same  school.  The  proposal  permitted  up 
to  one-half  of  a  student's  credits  to  be 
transferred  from  another  pilot  school. 
The  amount  of  credits  that  could  be 
transferred  would  be  based  on  the 
student's  performance  on  a  test  given  by 
the  receiving  pilot  school. 

Comments:  A  pilot  school  expresses 
agreement  with  the  proposal  based  on 
the  assumption  that  the  school  from 
which  the  student  is  transferring  has    . 
examining  authority.  The  school 
comments  that  a  student  could  do  all  of 
the  instrument  training  at  one  school, 
transfer  to  another  school,  take  a  final 
stage  check  and  graduate  from  the 
commercial  course  of  the  second  school, 
and  never  be  tested  according  to  the 
PTS  on  instrument  flight  skills. 

FAA  Response:  After  review  of  the 
proposed  rule,  the  FAA  has  changed  the 
references  in  paragraphs  (d)(1)  and 
(d)(2)  &t)m  "knowledge  test"  to  "test"  to 
make  the  language  consistent  with  the 
introductory  langiiage  of  paragraph  (d). 
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Section  141.67(e) 

The  FAA  proposed  to  revise  the 
recordkeeping  requirements  of  this 
section.  The  proposal  required  pilot 
schools  with  examining  authority  to 
maintain  a  record  of  all  temporary 
airmen  certificates  it  issues  with  a 
chronological  listing  of  specific 
information.  In  addition,  the  school 
would  be  required  to  maintain  a 
photocopy  record  containing  each 
student's:  (1)  Gradiiation  certificate;  (2) 
airman  application;  (3)  temporary 
airman  certificate;  (4)  superseded 
airman  certificate,  if  appUcable;  and  (5) 
knowledge  test  and  practical  test  results. 
The  proposal  also  required  that  the 
school  make  the  proposed  record  of  all 
temporary  airman  certificates  available 
to  the  Administrator  upon  request  and 
to  surrender  the  proposed  record  of  all 
temporary  airman  certificates  to  the 
Adininistrator  on  expiration  of  each 
school's  examining  authority. 

Upon  further  review,  the  FAA 
determined  that  a  time  limit  for 
maintaining  the  records  required  by 
paragraph  (e)  should  be  added  to  the 
rule.  Paragraph  (e)  is  modified  in  the 
final  rule  to  require  that  these  records  be 
maintained  for  1  year.  This  is  current 
FAA  policy  imder  Order  No.  8700.1, 
"General  Aviation  Operations 
Inspector's  Handbook." 

Section  141.67(f) 

The  FAA  proposed  to  require  pilot 
schools  with  examining  authority  to 
submit  each  graduate's  appfication  for 
an  airman  certificate  within  7  days  after 
the  graduate  passes  the  required 
knowledge  test  or  practical  test. 

Comments:  A  pilot  school  states  that 
it  may  not  always  be  possible  to  meet 
the  7-day  requirement  because  a  student 
may  take  the  practical  test  without 
meeting  all  graduation  requirements,  for 
example,  ground  school  may  not  be 
completed.  The  school  believes  that  the 
requirement  would  place  an  undue 
hardship  on  the  school  and  the  student 
since  all  students  would  be  attempting 
to  take  the  final  practical  test  at  the 
same  time. 

FAA  Response:  Upon  further  review, 
the  FAA  has  decided  to  delete  the  7-day 
requirement  from  the  final  rule.  The 
FAA  notes  that  the  schools  should 
submit  the  required  documents  to  the 
FAA  in  a  timely  fashion.  The  FAA  also 
has  retained  the  existing  requirement  for 
a  school  to  submit  a  graduate's  training 
record.  In  the  final  rude,  the  FAA  added 
the  training  record  to  the  list  of 
documents  that  must  be  submitted  after 
a  student  passes  the  knowledge  test  or 
practical  test.  The  proposal  is  adopted 
with  minor  editorial  changes. 


Subpart  E— Operating  Rules 

Section  141.71    Applicability. 

No  modifications  were  proposed  for 
this  section,  and  it  is  adopted  as 
proposed. 

Section  141.73    Privileges. 

In  Notice  No.  95-1 1 ,  the  FAA 
proposed  minor  formatting  and  editing 
changes  to  this  section. 

The  only  substantive  comments  on 
this  section  concern  the  issue  of 
examining  authority  for  schools  that 
train  to  a  standard.  These  comments 
were  addressed  in  the  discussion  of 
§  141.63.  The  proposal  is  adopted 
without  change. 

Section  141.75    Aircraft  reqiurements. 

In  Notice  No.  95-11,  the  FAA  added 
the  proposed  test  pilot  and  special 
op>erations  courses  to  the  list  of  coiu^es 
for  which  an  aircraft  certificated  in  the 
restricted  category  may  be  used.  The 
proposal  also  permitted  the  use  of 
aircraft  with  a  primary  airworthiness 
certificate. 

No  substantive  comments  were 
received  on  this  proposal.  In  the  final 
rule,  the  term  "solo"  is  substituted  for 
the  term  "supervised  pilot  in 
command"  for  reasons  discussed  in  the 
analysis  of  §  61.1.  The  proposed  rule  is 
adopted  with  this  change  and  other 
minor  editorial  changes. 

Section  141.77    Limitations. 

In  Notice  No.  95-11,  the  existing 
reference  to  "flight  check  or  written  test, 
or  both"  was  replaced  with  the  phrase 
"proficiency  test  or  knowledge  test  or 
both".  The  tests  could  include  a  flight 
check,  a  review  of  the  student's 
aeronautical  knowledge,  or  both.  The 
FAA  also  proposed  minor  editing  and 
formatting  changes  to  existing 
provisions  for  the  transfer  of  credits 
frt>m  one  part  141-approved  school  to 
another  part  141-approved  school. 

Comments:  HAI  comments  on 
proposed  §  141.77(c)  regarding  the 
transfer  of  credits.  The  commenter 
recommends  retaining  current  rule 
language  and  states  that  100  percent  of 
a  student's  credits  should  transfer  from 
one  part  141  school  to  another.  If  the 
student  is  transferring  from  a  school  not 
certificated  under  part  141,  then  50 
percent  of  the  credits  should  transfer. 

The  o{>erator  of  a  balloon  school  and 
repair  station  states  that  proposed 
§  141.77(c)(2),  which  provided  that  only 
previous  training  from  a  part  141- 
approved  school  could  be  credited  in  a 
transfer  to  a  new  school,  would  be  a 
disincentive  to  students. 

FAA  Response:  The  FAA 
acknowledges  the  concerns  of  HAI  and 


other  commenters.  The  FAA  notes  that 
the  provisions  for  the  transfer  of  credits 
set  forth  in  the  proposed  rule  restate  the 
existing  requirements.  However,  in 
re8]>onse  to  these  concerns,  the  final 
rule  includes  a  provision  to  allow  for  up 
to  25  percent  credit  for  pilot  experience 
and  knowledge  that  was  not  obtained  in 
apart  141-approved  training  course. 
The  proposal  is  adopted  with  this 
change,  and  other  minor  editing  and 
formatting  changes. 

Secticm  141.79    Flight  training. 

In  Notice  No.  9S-11,  the  FAA 
proposed  revisions  to  the  instructor 
proficiency  requiremmts  of  this  section. 

Proposed  paragraph  (c)  reqiuied  the 
assistant  chief  instructors,  in  addition  to 
the  chief  instructor,  to  complete  at  least 
once  every  12  calendar  months,  an 
approved  syllabus  of  training  consisting 
of  ground  training  or  flight  training,  or 
both,  or  an  approved  flight  instructor 
refivsher  course. 

Proposed  paragraph  (d)  revised  the 
flight  and  proficiency  checks  required  of 
flifi^t  instructors. 

Proposed  paragraph  (e)  replaced  the 
phrase  "designated  chief  instructor  or 
his  assistant"  with  the  language  "chief 
instructor,  assistant  chief  instructor,  at 
check  instructor".  This  change 
permitted  the  assistant  chief  instructor 
or  check  instructor,  in  addition  to  the 
chief  instructor,  to  administer 
proficiency  checks  to  a  school's 
instructOTS. 

Conunents:  HAI  opposes  the 
requirement  in  proposed  §  141.79  that 
both  the  chief  and  assistant  chief  flight 
instructors  must  attend  refresher 
training.  HAI  recomm«ids  retaining  the 
current  requirement  that  only  the  chief 
instructor  must  attend  such  training. 
The  commenter  also  recommends  the 
addition  of  the  wording  "or  an 
equivalent  level  of  training  acceptable  to 
the  Administrator,"  to  allow  schools  to 
conduct  their  own  approved  refresher 
training  for  all  instructors. 

FAA  Response:  The  final  rule 
includes  references  to  commercial  pilots 
with  a  lighter-than-air  rating  in 
paragraphs  (a),  (b),  and  (d).  With  regard 
to  HAI's  comment,  the  rule  does  not 
require  the  chief  or  assistant  chief  flight 
instructors  to  attend  a  commercially 
sponsored  refresher  training  course.  It 
has  always  been  the  FAA's  position  that 
schools  could  develop  their  own 
refresher  training  for  chief  instructors  or 
assistant  chief  flight  instructors.  These 
coiuses  may  be  submitted  to  the  FAA 
for  approval.  Regarding  the  proposal  for 
the  assistant  chief  instructor  to  receive 
annual  training,  the  FAA  believes  that 
in  light  of  the  responsibilities  and  duties 
of  the  assistant  chief  instructor  it  is 
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necessary  to  require  that  person  to 
maintain  currency  and  proper 
qualification. 

The  proposed  rule  is  adopted  with 
these  changes,  and  editing  and 
formatting  changes. 

Section  141.81    Ground  training. 

The  FAA  proposed  minor  editorial 
and  format  changes  to  this  section.  The 
proposal  also  replaced  the  phrase 
"designated  chief  instructor  or  his 
assistant"  with  "chief  instructor", 
"assistant  chief  instructor",  or  "check 
instructor",  as  appropriate. 

No  substantive  comments  were 
received  on  this  section.  The  final  rule 
includes  references  to  commercial  pilots 
with  a  lighter- than-air  rating  in 
paragraph  (a).  The  proposed  rule  is 
adopted  with  this  change. 

Section  141.83    Quality  of  training. 

The  FAA  proposed  to  reformat  and 
revise  the  language  of  this  section.  The 
proposal  also  modified  the  quality  of 
training  requirements.  Each  pilot  school 
or  provisional  pilot  school  was  required 
to  provide  training  that  meets  the 
requirements  ot  §  141.5(d). 

No  substantive  comments  were 
received  on  this  proposal,  and  it  is 
adopted  as  proposed  with  minor 
editorial  changes. 

Section  141.85    Chief  instructor 
responsibilities. 

The  FAA  proposed  to  revise  this 
section  to  clarify  that  the  chief 
instructor  serves  in  a  supervisory  role  at 
a  pilot  school.  The  proposal  replaced 
the  existing  requirements  for  the  chief 
instructor  to  "conduct"  checks  and  tests 
with  language  providing  that  the  chief 
instructor  is  to  "ensure"  these  checks 
and  tests  are  accomplished.  In  addition, 
the  FAA  proposed  paragraph  (c)  to 
permit  the  chief  instructor  to  delegate 
authority  for  conducting  stage  checks, 
end-of-course  tests,  and  flight  instructor 
proficiency  checks  to  the  assistant  chief 
instructor  or  a  check  instructor. 

No  substantive  comments  were 
received  on  this  section.  In  paragraph 
(a)(2)  of  the  final  rule,  the  FAA  replaced 
the  term  "instructor"  with  "certificated 
flight  instructor,  certificated  ground 
instructor,  and  commercial  pilot  with  a 
lighter-than-air  rating".  The  final  rule  is 
adopted  with  this  change  and  other 
minor  editorial  changes. 

Section  141.87 
instructor. 


Change  of  chief 


The  FAA  proposed  to  revise  this 
section  to  allow  the  assistant  chief 
instructor  to  act  in  the  capacity  of  the 
chief  instructor  for  60  days  while 
awaiting  the  designation  and  approval 


of  another  chief  instructor.  The  proposal 
permitted  the  assistant  chief  instructor 
or  check  instructor  to  perform  stage 
checks  and  end-of-course  tests  during 
this  time.  Proposed  paragraph  (d) 
required  a  school  to  cease  operations 
after  60  days  if  a  new  chief  instructor 
has  not  been  designated  and  approved. 
Proposed  paragraph  (e)  set  forth  the 
provisions  for  reinstatement  of  the 
school's  certificate. 

No  substantive  comments  were 
received  on  this  section,  and  it  is 
adopted  as  proposed  with  minor 
editorial  changes. 

Section  141.89    Maintenance  of 
personnel,  facilities,  and  equipment. 

In  Notice  No.  95-11,  the  FAA 
proposed  editorial  modifications  to  this 
section.  The  FAA  also  added  references 
to  assistant  chief  instructor  and  check 
instructors  to  proposed  paragraph  (b). 

No  substantive  comments  were 
received  on  this  section,  and  it  is 
adopted  as  proposed  with  a  mincw 
editorial  change. 

Section  141.91    Satellite  bases. 

The  FAA  proposed  minor  editorial 
changes  for  this  section.  No  substantive 
comments  were  received  on  this 
proposal,  and  it  is  adopted  as  proposed 
with  minor  editorial  changes. 

Section  141.93    Enrollment. 

In  this  section,  the  FAA  proposed  to 
eliminate  the  requirement  for  a  pilot 
school  to  send  a  copy  of  each 
enrollment  certificate  to  the  local  FAA 
FSDO.  However,  the  proposal  required 
a  school  to  maintain  a  monthly  listing 
of  persons  enrolled  in  each  course  at  the 
school. 

Comments:  NATA  opposes  the 
proposed  rule's  deletion  of  the  prior 
requirement  to  furnish  students  with  a 
copy  of  its  safety  procedures  and 
practices,  including  items  as  specified 
in  the  existing  §  141.93(a)(3). 

FAA  Response:  The  FAA 
inadvertently  omitted  existing 
paragraph  (a)(3).  This  requirement  is 
retained  in  the  final  rule.  The  proposed 
rule  is  adopted  with  this  change. 

Section  141.95    Graduation  certificate. 

Minor  editorial  modifications  were 
proposed  for  this  section. 

Comments:  A  balloon  school  states 
that  the  requirement  in  proposed 
§  141.95(b)(7)  that  graduation 
certificates  contain  "a  statement 
showing  the  cross-country  training  the 
student  received"  does  not  make  sense, 
especially  for  balloon  training,  because 
virtually  all  training  entails  cross- 
country flight.  The  commenter  states 
that  the  requirement  should  be  deleted. 


because  this  information  is  already 
recorded  in  the  school  records  and  the 
student's  logbook. 

FAA  Response:  The  conunenter's 
concerns  are  noted;  however,  the 
disputed  language  is  a  continuation  of 
an  existing  requirement.  Except  for 
minor  editing  changes,  the  final  rule  is 
adopted  as  proposed. 

Subpart  F— Records 

Section  141.101    Training  records. 

The  FAA  proposed  to  reformat  this 
section.  No  substantive  comments  were 
received,  and,  except  for  minor 
formatting  and  editing  changes,  the  final 
rule  is  adopted  as  proposed. 

Appendix  A — Recreational  Pilot 
Certification  Course 

In  this  appendix,  the  FAA  proposed 
to  establish  criteria  for  a  certification 
course  for  recreational  pilot  certificates. 
This  addition  was  intended  to 
encourage  further  general  aviation 
training  activity.  Tlie  course  in  existing 
appendix  A,  "Private  Pilot  Certificate 
Course  (Airplanes),"  was  moved  to 
proposed  appendix  B.  Under  the 
proposal,  a  person  was  also  required  to 
hold  a  student  pilot  certificate  prior  to  ' 
enrolling  in  the  flight  portion  of  the 
recreational  pilot  certification  course.  ■ 

The  proposed  course  required  a 
minimum  of  20  hours  of  ground  training 
on  the  same  aeronautical  knowledge 
areas  that  were  proposed  in  part  61  for 
a  recreational  pilot  certificate.  The 
proposed  course  consisted  of  a 
minimum  of  30  hours  of  flight  training, 
including  15  hours  of  training  from  an 
authorized  flight  instructor  and  3  houre 
of  supervised  pilot  in  command 
training.  The  proposal  set  forth  specific 
areas  of  op)eration  for  each  aircraft 
category  and  class  rating. 

The  proposed  course  was  designed  to 
allow  schools  flexibihty  in  developing 
their  recreational  pilot  certification 
course  with  the  individual  student  in 
mind.  For  example,  a  student  who  had 
previous  aviation  experience  and 
proved  particularly  competent  may  be 
able  to  complete  training  for  a 
recreational  private  pilot  certificate  with 
only  the  minimum  30  hours  of  flight 
training  time,  including  the  required  15 
hours  of  flight  training  time  from  an 
authorized  flight  instructor  and  3  houra 
of  supervised  pilot  in  command  flight 
time.  However,  a  student  pilot  who  did 
not  have  previous  aviation  experience 
or  who  trained  infrequently  may  need 
more  time  than  the  minimum  specified 
hours  of  flight  training  time.  The 
student  pilot  and  flight  instructor  may 
need  to  tailor  the  training  to  include  27 
hours  of  flight  training  time  from  an 
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authorized  flight  instructor  and  3  hours 
of  supervised  pilot  in  command  flight 
time,  or  some  combination  of  those 
hours. 

The  FAA  decided  not  to  specify  the 
maximum  time  that  could  be  credited 
for  stage  checks  and  end-of-course  tests 
for  the  approved  training  course 
requirements.  The  FAA  believed  that 
the  individual  school,  along  with  the 
local  FAA  FSDO,  were  better  able  to 
determine  how  much  time  should  be 
permitted  for  stage  checks  and  end-of- 
course  tests  for  each  syllabus.  After 
receiving  course  approval,  the  FAA  and 
the  school  would  continue  to  monitor 
the  average  length  of  time  that  it  takes 
to  conduct  a  specific  stage  check  or  end- 
of-course  test,  and  would  be  prepared  to 
modify  the  syllabus  when  needed. 

Comments:  EAA  and  NAFI  support 
the  addition  of  a  recreational  pilot 
certification  course  to  part  141. 

FAA  Response:  In  the  final  rule, 
refierences  to  the  proposed  term 
"supervised  pilot  in  command"  are 
replaced  with  the  term  "solo"  for  the 
reasons  discussed  in  the  analysis  of 
proposed  §  61.1.  The  proposed  term 
"authorized  flight  instructor"  is 
replaced  with  the  term  "certificated 
fli^t  instructor"  to  indicate  that  only 
instructors  certificated  under  part  61 
may  provide  the  training  specified  in 
this  section.  Proposed  paragraph  (b)  of 
section  No.  2.  which  required  that  a 
si^ed  and  dated  statement  be  affixed  to 
the  application  for  a  recreational  pilot 
certificate  certifying  that  no  known 
medical  defect  exists  that  would  make 
the  pilot  unable  to  pilot  an  aircraft,  is 
deleted  from  the  final  rule.  As  discussed 
in  section  IV,  A  of  this  preamble,  §61.23 
of  the  final  rule  includes  medical 
certificate  requirements  for  student 
pilots  who  seek  recreational  pilot 
certificates. 

Appendix  B — Private  Pilot  Certification 
CourM 

The  FAA  proposed  criteria  for  a 
certification  course  for  a  private  pilot 
certificate  for  each  aircraft  category  and 
class  rating.  The  course  in  existing 
appendix  B,  "Private  Test  Course 
(Airplanes),"  was  eliminated. 

Proposed  appendix  B  included 
courses  found  in  existing  appendixes  A 
and  F.  Proposed  appendix  B  reflected 
the  proposals  in  part  61  to  establish  a 
powered- lift  category  rating,  and  to 
establish  separate  class  ratings  for       ^ 
powered  gliders  and  nonpowered 
glidere. 

The  FAA  proposed  to  require  that  a 
person  who  desired  to  enroll  in  the 
flight  portion  of  a  course  hold:  (1)  a 
student  pilot  certificate,  and  (2)  a  third- 
class  meidical  certificate,  or  in  the  case 


of  course  of  training  for  a  glider  or 
balloon  rating,  had  a  signed  and  dated 
application  that  the  person  had  no 
known  medical  defects  that  made  that 
person  tmable  to  pilot  a  glider  or  a 
balloon. 

The  proposed  minimimfi  ground 
training  requirements  consisted  of  the 
same  aeronautical  knowledge  areas  as 
proposed  inpart  61  for  a  private  pilot 
certificate.  The  proposal  set  forth 
specific  fli^t  training  requirements  for 
each  aircraft  category  and  class  rating. 
The  proposed  fli^t  training 
requirements  consisted  of  the  same 
approved  areas  of  operation  proposed  in 
part  61  for  a  private  pilot  certificate.  The 
proposal  included  reductions  in  solo 
flight  training  time,  but  preserved  the 
minimum  total  time  requirements  in  the 
existing  rule.  As  disoissed  in  the 
analysis  of  appendix  A.  the  proposed 
coiuse  was  designed  to  allow  schools 
flexibility  in  developing  course 
requirements  with  the  individual 
student  in  mind,  the  FAA  proposed  to 
permit  each  school  to  tailor  the  course 
requirements  around  the  student's 
needs. 

Existing  appendix  A  requires  an 
applicant  for  a  private  pilot  certificate 
with  an  airplane  category  rating  to 
perform  five  takeo%  and  five  landings 
at  night,  as  the  sole  manipulator  of  the 
controls.  The  FAA  proposed  to  require 
an  appUcant  for  a  private  pilot 
certificate  with  an  airplane,  rotorcraft, 
or  powered-lifl  category  rating  to  receive 
at  least  3  hours  of  night  flight  training, 
including  one  cross-country  flight,  and 
to  perform  10  takeoff  and  10  landings 
at  night.  The  proposal  included  the 
provisions  of  proposed  §61.110  of  this 
chapter  that  exempt  certain  applicants 
from  the  night  flying  certification 
requirements. 

The  proposal  also  required  private 
pilot  applicants  for  an  airplane, 
powered-lift.  and  airship  rating  to 
complete  at  least  3  hours  of  instrument 
training  in  the  same  category  and  class 
of  aircraft  for  which  the  rating  is  sought. 

As  noted  in  appendix  B.  the  FAA 
decided  not  to  specify  the  maximum 
time  that  could  be  credited  for  stage 
checks  and  end-of-course  tests. 

Comments:  NATA  states  that  there  is 
no  safiaty  evidence  to  support  the 
requirement  in  proposed  paragraph 
(2)(a)  that  a  person  have  a  student  pilot 
certificate  before  enrolling  in  a  part  141 
private  pilot  certification  course.  The 
commenter  believes  that  the  current 
requirement  to  obtain  the  certificate 
prior  to  a  student's  first  solo  is  adequate. 
NATA  also  opposes  the  reduction  in 
allowable  flight  training  device  credit  to 
10  percent  of  the  total  flight  training 
hour  requirements.  NATA  recommends 


permitting  a  maximum  of  5  flight  hoiu« 
or  15  percent  of  the  approved  private 
pilot  course  total-hour  requirement  to  be 
credited,  whichever  is  less. 

HAI  expresses  concern  that  the 
proposed  supervised  pilot  in  command 
provisions  require  students  to  perform 
maneuvere  involving  emergency 
procedures.  A  flight  school  states  that 
the  5-hour  minimum  supervised  pilot  in 
command  reouirement  is  inadequate  for 
airplane  single-engine  and  multiengine 
courses.  The  oommenter  suggests  7 
hours,  with  at  least  two  cross-country 
flights  to  different  locations,  and 
landings  at  three  airports  for  each  cross- 
country flight.  Several  flight  schools  and 
individtial  commenters  express  similar 
concerns  regarding  the  reduced  solo  and 
cross-country  time  requirements.  One 
flight  school  recommends  at  least  10 
houn  of  solo  time.  Another  flight  school 
commenter  opposes  the  proposed 
requirement  for  3  hours  of  instrument 
training,  stating  that  this  is  an  especially 
heavy  burden  on  part  141  schools 
transitioning  studmts  to  instrument 
training  immediately  upon  OHnpletian 
of  the  private  pilot  curriculum.  This 
commenter  requests  permitting  part  141 
students  to  complete  the  requirmnent  in 
simulators. 

Jeppesen  expresses  concern  regarding 
the  overall  principle  of  class-specific 
training  in  appendixes  B  through ).  The 
commentw  is  concerned  that  the  new 
system  removes  any  remaining 
flexibility  in  part  141  regarding  aircraft 
usage,  effectively  requiring  fli^t 
schools,  for  economic  reasons,  to  offer 
their  courses  as  either  all  single-engine 
courses  or  all  multiengine  courses. 
According  to  the  commenter,  this  could 
place  part  141  schools  at  a  disadvantage 
compared  to  part  61  schools,  which 
retain  greater  flexibility. 

A  balloon  school  objects  to  the  term 
"balloonport"  in  proposed  i>aragraph 
(4)(c)(9)  because  it  is  not  a  standardized 
term,  and  is  a  proprietary  name  for  a 
balloon  dealership.  The  term  "Airport 
and  balloon  launch  site  operations"  is 
siiffiested. 

FAA  Response:  In  response  to 
NATA's  comment  regarding  the 
requirement  that  an  individual  hold  a 
student  pilot  certificate  before  enrolling 
in  a  part  141  private  pilot  certification 
course,  the  FAA  has  determined  that 
this  requirement  is  not  unduly 
burdensome.  Under  §61.23,  a  student 
pilot  is  required  to  obtain  a  third-class 
medical  certificate  once  he  or  she 
conducts  solo  flight  in  an  aircraft  other 
than  a  glider  or  a  balloon. 

The  objections  of  some  commenters  to 
the  reduction  in  solo  flight  time 
required  were  considered,  but  the  FAA 
has  determined  that  safety  will  not  be 
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compromised  by  a  reduction  in  solo 
flight  time  because  the  total  number  of 
hours  remains  unchanged.  The  FAA 
also  notes  that  schools  will  have  more 
discretion  in  determining  how  best  to 
use  required  training  time. 

in  the  final  rule,  the  FAA  deleted  any 
requirement  for  solo  flight  training  in  a 
multiengine  aircraft.  The  final  rule 
requires  a  student  to  perform  the 
functions  of  a  pilot  in  command  while 
under  the  supervision  of  a  certificated 
flight  instructor.  A  flight  instructor  may 
therefore  accompany  a  student  on  board 
the  aircraft  during  this  flight  time.  The 
FAA  notes  that  solo  time  in  a 
multiengine  aircraft  may  be  impractical 
due  to  liability  insurance  concerns. 

The  helicopter  and  gyroplane  solo 
cross-country  provision  is  clariBed  to 
require  that  at  least  one  segment  of  the 
flight  include  a  straight-line  distance  of 
at  least  25  nautical  miles  between  the 
takeoff  location  and  landing  location. 

In  response  to  HAI's  comment 
regarding  the  performance  of  emergency 
maneuvers  without  an  instructor  on 
board  the  aircraft,  the  FAA  notes  that 
other  training  maneuvers,  such  as  stalls 
and  slow  fli^t.  are  routinely  performed 
in  solo  flight  by  pilot  applicants  that, 
when  improperly  performed,  may  result 
in  situations  that  adversely  affect  the 
safety  of  the  flight.  The  FAA  contends 
that  these  maneuvers,  when  properly 
performed,  pose  no  adverse  risks  to  the 
safety  of  the  flight.  Flight  instructors 
should  ensure  that  emergency 
maneuvers,  like  other  maneuvers,  are 
only  performed  in  solo  flight  after  an 
instructor  determines  that  such 
maneuvers  may  be  safely  performed  by 
the  applicant  and  under  any  restrictions 
that  the  flight  instructor  may  establish 
to  ensure  the  safety  of  the  flight. 

The  FAA  has  deleted  from  the  final 
rule  the  exception  to  the  night  training 
requirement  because  the  exception 
applies  to  the  individual  airman  rather 
than  to  the  course.  The  FAA  also  has 
removed  medical  certificate 
requirements  from  this  appendix 
because  these  requirements  are 
addressed  in  §61.23. 

Proposed  provisions  for  separate 
powered  and  non powered  classes 
within  the  glider  category  requirements 
are  consolidated  under  a  single  set  of 
requirements  for  the  glider  category  for 
reasons  discussed  in  section  IV.F. 

h\  the  final  rule,  the  FAA  has 
decreased  the  ascent  training 
requirements  from  5,000  feet  above  the 
surfece  to  3.000  feet  above  the  launch 
site  for  gas  balloons,  and  from  3,000  feet 
above  the  surface  to  2,000  feet  above  the 
launch  site  for  balloons  with  airborne 
heaters.  After  further  review,  the  FAA 
has  determined  that  the  proposed  ascent 


training  procedures  exceeded  normally 
accepted  industry  practices. 
Additionally,  the  FAA  deleted  solo 
flight  requirements  for  a  rating  in  a  gas 
balloon  and  an  airship.  In  the  final  rule, 
the  student  is  not  required  to  meet  any 
solo  flight  training  requirements,  and 
must  perform  the  duties  of  pilot  in 
command  while  under  the  supervision 
of  a  commercial  pilot  with  the 
appropriate  lighter-than-air  rating.  This 
change  was  adopted  because  insurance 
comfianies  would  not  permit  solo  flights 
in  gas  balloons  or  airships  by  student 
pilots. 

In  response  to  concerns  about  the  use 
of  the  word  "balloonport,"  that  term  has 
been  deleted  from  the  final  rule.  The 
FAA  determined  that  "balloonport"  is 
not  a  commonly  used  term,  and  has 
replaced  it  with  the  term  "airport". 

The  FAA  has  modified  the  ap{>endix 
to  conform  with  the  definitions  of 
"flight  simulator"  and  "flight  training 
device"  set  forth  in  Amendment  No.  61- 
100.  In  response  to  the  objections 
concerning  credit  for  flight  simulator 
and  flight  training  device  time,  the 
maximum  possible  credit  for  flight 
simulators  that  meet  the  requirements  of 
§  141.41(a)  is  15  percent  in  the  final 
rule.  The  maximum  possible  credit  for 
flight  training  devices  that  meet  the 
requirements  of  §  141.41(b)  is  7.5 
percent  in  the  final  rule.  These  changes 
correct  an  inadvertent  reduction  in  the 
time  that  could  be  credited  for  training 
received  in  a  flight  simulator  or  flight 
training  device  when  the  FAA  changed 
the  basis  on  which  flight  time  could  be 
credited  form  hours  to  a  percentage  of 
the  flight  training  time.  The  FAA  also 
notes  that  training  received  in  a  flight 
simulator  or  flight  training  device  may 
not  be  used  to  satisfy  more  than  15 
percent  of  the  flight  training 
requirements  in  the  final  rule. 

In  the  final  rule,  references  to  the 
proposed  term  "supervised  pilot  in 
command"  are  replaced  with  the  term 
"solo",  where  appropriate,  for  the 
reasons  discussed  in  the  analysis  of 
§61.1.  The  proposed  term  "authorized 
instructor"  is  replaced  with 
"certificated  flight  instructor  or 
commercial  pilot  with  a  lighter-than-air 
rating",  as  appropriate,  because  the  term 
"authorized  instructor."  while 
applicable  to  part  61,  is  too  broad  a  term 
for  use  in  part  141. 

With  regard  to  Jeppesen's  concerns 
about  class-specific  training,  the  FAA 
notes  that  part  141  schools  will  not  be 
placed  at  a  disadvantage  because 
training  conducted  under  part  61  is  also 
class  specific. 

The  rule  is  adopted  with  these 
changes. 


Appendix  C — Instrument  Rating  Course 

The  FAA  proposed  criteria  for  an 
instrument  rating  course.  The  proposed 
appendix  included  courses  found  in 
existing  appendixes  C.  F,  and  H.  as  well 
as  courses  for  the  proposed  powered- 
lift,  airship,  airplane  single-engine,  and 
airplane  multiengine  instrument  ratings. 

To  enroll  in  the  flight  portion  of  the 
course,  the  FAA  proposed  that  a  student 
hold:  (1)  a  private  pilot  certificate  with 
an  aircraft  category  and  class  rating 
appropriate  to  the  instrument  rating  for 
which  the  course  applies,  and  (2)  at 
least  a  third-class  medical  certificate. 

The  proposed  ground  training 
provisions  included  the  same 
aeronautical  knowledge  areas  as 
proposed  in  part  61  for  an  instrument 
rating,  including  windshear  avoidance, 
and  aeronautical  decision  making  and 
judgment.  The  proposal  retained  the 
existing  requirement  for  30  hours  of 
ground  training  for  an  initial  instrument 
rating.  The  FAA  also  proposed  a  30- 
hour  ground  training  requirement  for  an 
initial  instrxmient  rating.  The  FAA 
proposed  a  requirement  for  20  hours  of 
ground  training  for  an  additional 
instrument  rating,  as  opposed  to  the 
existing  requirement  of  15  hours  in  the 
test  preparation  course.  The  FAA 
believed  the  increase  was  necessary 
because  of  proposed  reductions  in  the 
pilot  experience  requirements,  and  the 
different  knowledge,  skills,  and  abilities 
required  for  each  instrument  rating. 

The  proposal  required  flight  training 
on  the  same  areas  of  operation  as 
proposed  in  part  61  for  an  instrument 
rating.  In  addition,  the  proposed 
appendix  clarified  the  existing 
requirement  for  cross-coimtry  flight  by 
requiring  a  minimum  straight-line 
distance  between  airports  for  one  of  the 
segments  of  the  flight. 

A  minimum  of  35  hours  of  flight 
training  time  was  proposed  for  initial 
instrument  ratings.  This  is  the  minimum 
training  time  currently  r^uired  for  an 
instrument  rating  in  an  airplane  or  a 
helicopter.  The  proposal  provided  for  a 
percentage  of  the  minimum  flight 
training  hours  to  be  obtained  in  a  flight 
training  device. 

As  discussed  in  appendix  A,  the  FAA 
has  decided  not  to  specify  the  maximum 
time  that  may  be  credited  toward  the 
total  hour  course  requirements  for  stage 
checks  and  end-of-course  tests. 

Comments:  HAI  states  that  a  student 
should  be  able  to  concurrently  enroll  in 
private,  instrument,  and  commercial 
pilot  certification  courses,  and  therefore 
the  commenter  recommends  deletion  of 
paragraph  (2)(a).  HAI  also  suggests 
modifying  paragraph  (b)  of  section  No. 
4  to  require  a  minimum  of  10  hours  of 
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the  instrument  training  time  in  an 
aircraft  for  an  initial  instrument  rating, 
and  a  minimiun  of  5  hours  of  the 
instrument  training  time  in  an  airplane 
for  an  additional  instnmient  rating. 

HAI,  NATA,  and  NBAA  object  to  the 
provisions  for  the  crediting  of  time 
spent  training  in  a  flight  training  device. 
NATA  and  NBAA  state  that  the  10 
percent  credit  for  the  use  of  flight 
training  devices  is  insufficient.  The 
commenters  argue  that  part  141  schools 
would  be  placed  at  a  disadvantage 
compared  to  schools  conducting 
training  under  part  61,  and  that  trends 
in  simulation  technology  dictate  more, 
not  less,  use  of  flight  training  devices. 
NATA  recommends  a  credit  of  50 
percent  of  the  total  flight  training  time 
of  the  approved  instrument  flight  course 
or  of  the  section,  whichever  is  less. 
NBAA  asks  for  clarification  on  whether 
the  10  percent  credit  for  training  in  a 
flight  training  device  also  applies  to 
recreational,  private,  and  commercial 
certificates  and,  if  so,  the  commenter 
recommends  that  those  limits  be 
changed  to  equal  those  authorized  in 
part  61.  NBAA  also  comments  that 
Notice  No.  95-11  does  not  go  far  enough 
to  integrate  personal  computer-based 
aviation  training  devices  into  all  phases 
of  flight  training.  These  views  are 
echoed  by  several  large  flight  schools, 
including  ERAU  and  UND  Aerospace,  as 
well  as  Jeppesen  and  several  individual 
commenters.  These  commenters  state 
that  the  10  percent  limitation,  especially 
in  the  case  of  the  instrument  rating, 
drastically  reduces  the  maximxun 
available  credit  in  comparison  to  the 
existing  rule.  One  commenter  states  that 
the  proposed  change  would  reduce  the 
quality  of  training  and  raise  costs.  The 
commenter  states  that  it  can  provide 
more  quality  training  in  Frasca  141  and 
142  training  devices  than  in  aircraft. 

GAMA  is  concerned  that  under  the 
proposal  it  appears  that  the  credit 
allowed  for  training  received  in  a 
simulator  or  flight  training  device  in  an 
instrument  rating  course  would  be 
drastically  reduced.  According  to 
GAMA.  more  flight  training  device 
credit  would  be  received  under  part  61 
than  under  the  proposed  rule  for  part 
141.  GAMA  believes  that  this  would 
discourage  schools  from  applying  for 
part  141  approval.  GAMA  recommends 
retaining  the  credit  allowed  under  the 
existing  rules. 

HAI  objects  to  the  instrument 
helicopter  cross-country  requirement  in 
proposed  paragraph  (4)(cK3)(i)  because 
training  helicopters  such  as  the 
Robinson  R-22  are  not  certificated  for 
IFR  flight. 

ERAU  states  that,  while  it  agrees  with 
the  principle  of  separate  requirements 


for  single-engine  and  multiengine 
instrument  ratings,  the  requirements  for 
the  proposed  multiengine  instrument 
rating  course  are  excessive. 

FAA  Response:  In  response  to  HAI's 
comment  regarding  the  requirement  that 
pilots  enrolling  in  an  instrument  rating 
course  hold  at  least  a  private  pilot 
certificate,  the  FAA  determined  that  the 
minimum  certificate  level  for  persons  to 
be  able  to  adequately  understand 
instrument  training  concepts  is  at  the 
private  pilot  certificate  level.  With 
regard  to  HAI's  concerns  about  the 
instrument  helicopter  cross-countiy 
requirements,  the  FAA  notes  that  it  is 
the  FAA's  intent  to  require  a  person  to 
file  an  instrument  flight  plan  and 
perform  a  flight  under  TFR,  although  not 
necessarily  under  IMC 

With  respect  to  objections  to  proposed 
provisions  for  separate  single-engine 
and  multiengine  airplane  instrument 
ratings,  the  FAA  notes  that  the  separate 
instrument  ratings  were  not  adopted  in 
the  final  rule.  This  decision  was 
discussed  in  section  IV  J).  The  proposed 
provision  for  an  instrument  airship 
rating  is  deleted  from  the  final  rule  for 
the  reasons  discussed  in  section  IV  J). 

The  FAA  has  modified  the  appendix 
to  conform  with  the  definitions  of 
"flight  simulator"  and  "flight  training 
device"  set  forth  in  Amendment  No.  61- 
100.  Regarding  comments  on  credit  for 
training  received  in  flight  simulators 
and  flight  training  devices,  the  FAA  did 
not  intend  to  remove  the  prior  provision 
permitting  up  to  one-half  of  the 
instrument  Gaining  time  to  be  received 
in  an  approved  ground  trainer. 
Therefore,  the  maximum  possible  credit 
allowed  for  training  in  a  flight  simulator 
that  meets  the  requirements  of 
§  141.41(a)  is  50  percent  in  the  final 
rule.  The  maximum  credit  for  training 
in  a  flight  training  device  that  meets  the 
requirements  of  §  141.41(b)  is  25  percent 
in  the  final  rule.  The  FAA  also  notes 
that  training  received  in  flight 
simulators  or  flight  training  devices  may 
not  be  used  to  satisfy  more  than  50 
percent  of  the  instrument  flight  training 
requirements  in  the  final  rule. 

"The  reference  to  medical  certificate 
requirements  in  proposed  paragraph  (b) 
of  section  No.  2  is  deleted  because 
medical  certificate  requirements  are 
now  contained  in  §61.23.  See  the 
analysis  of  §  61.23  for  further 
discussion. 

Hie  proposed  rule  is  adopted  with 
these  changes  and  other  minor  editorial 
changes. 

^tpendix  D—Coaunercial  Pilot 
Certification  Coarse 

The  FAA  proposed  criteria  for  a 
certification  course  for  a  commercial 


pilot  certificate.  Proposed  appendix  D 
included  courses  found  in  the  existing 
appendixes  D  and  F.  The  proposed 
appendix  included  a  powered-lift 
category  rating  and  separate  class 
ratings  for  powered  gliders  and 
nonpowered  gliders. 

To  enroll  in  the  flight  portion  of  the 
course,  the  proposal  required  a  person 
to  hold:  (1)  a  private  pilot  certificate 
with  the  category  and  class  rating 
appropriate  to  the  ratings  for  which  the 
course  applies,  and  (2)  at  least  a  third- 
class  medical  certificate,  or  present  a 
signed  and  dated  statement  by  the 
person  certifying  that  the  person 
enrolling  has  no  known  medical  deflect 
that  makes  that  person  unable  to  pilot 
a  glider  or  a  balloon. 

In  addition,  if  the  course  was  for  a 
rating  in  an  airplane,  a  powered-lift,  or 
an  airship,  the  proposal  required  the 
student  to:  (1)  hold  an  instrument  rating 
appropriate  to  the  aircraft  category  and 
class  rating  for  which  the  course 
applies,  or  (2)  be  concurrently  enrolled 
in  an  instrument  rating  course  for  which 
the  course  applies,  and  satisfectorily 
accomplish  the  required  practical  test 
prior  to  completing  the  commercial 
pilot  practical  test. 

The  proposed  ground  training 
consisted  of  the  same  aeronautical 
knowledge  areas  as  proposed  in  part  61 
for  a  commercial  pilot  cmtificate.  A 
minimum  of  100  hours  of  groimd 
training  was  required  for  an  airplane, 
powered-lift,  or  airship  rating.  One 
hundred  hours  of  ground  training  is 
cunenUy  required  for  an  airplane 
category  rating.  The  proposal  retained 
the  existing  hour  requirements  for 
ground  training  for  a  rotorcraft,  glider, 
or  balloon  rating. 

The  proposed  flight  training  included 
the  same  areas  of  operation  as  proposed 
in  paii  61  for  a  commercial  pilot 
certificate.  The  proposal  set  forth 
specific  flight  training  requirements  for 
each  aircraft  category  and  class  rating. 
The  proposed  minimum  dual  and  solo 
flight  training  time  requirements  were 
far  lower  than  those  of  the  existing 
appendix  D.  However,  this  proposed 
change  was  based  on  the  assumption 
that  die  appUcant  would  have  to  also 
meet  the  minimum  time  requirements 
for  part  61.  The  proposal  required  that 
a  person  meet  the  aeronautical 
experience  requirements  of  part  61  for  a 
commercial  pilot  certificate  upon 
completion  of  the  course.  The  proposed 
appendix  also  included  the 
modifications  to  the  dual  cross-country 
flight  requirements  in  proposed  part  61. 

The  FAA  decided  not  to  specify  the 
maximum  time  that  may  be  credited  for 
stage  checks  and  end-of-course  tests  for 
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the  same  reascnis  discussed  in  the 
analysis  of  appendix  A. 

Thd  FAA  proposal  omittedprovisions 
related  to  flight  instruction  in  the 
specified  areas  of  operation  for  the 
ligbter-than-air  category  ratings  because 
separate  instructor  ratings  were 
proposed  for  those  classes. 

(i)mnients:  HAI  states  that  a  student 
should  be  able  to  concurrently  enroll  in 
a  private,  instrument,  and  commercial 
pilot  certification  course. 

The  Department  of  Veterans  Affairs/ 
Veterans'  Benefits  Administration  (VA) 
states  that  it  has  received  comments 
from  pilot  school  organizations 
regarding  Notice  No.  95-11.  These 
comments  express  a  concern  that 
appendix  D  would  "require  a  complete 
and  radical  restructuring  of  current 
commercial  pilot  courses."  The 
commenter,  nonetheless,  recommends 
revising  paragraph  (2)(a)(4)  to  make  its 
provisions  clear,  or  that  this  issue  be 
dealt  with  in  the  preamble.  Several 
individual  commenters  state  that  the  VA 
prohibits  concurrent  enrollment  in 
separate  flight  training  courses  as 
permitted  by  the  proposal. 

HAI  states  that  there  are  no 
advantages  for  p>art  141  schools  if  their 
studfflits  must  meet  part  61  flight 
training  time  requirements.  GAMA  and 
NATA  express  similar  concerns  and 
state  that  the  proposal  effectively 
increases  the  part  141  commercial  pilot 
minimimis  from  190  hours  to  250  houre. 
GAMA  contends  that  since  a  private 
pilot  certificate  is  a  prerequisite  for 
enrollment,  the  newly  proposed 
commercial  pilot  certification  course 
would  not  include  the  elements  of  the 
private  pilot  certification  course 
currently  allowed  under  part  141. 
NATA  believes  that  the  proposal  to 
increase  the  minimum  number  of  hours 
in  the  commercial  pilot  certification 
course  could  hurt  the  economic  viability 
of  many  part  141  schools.  Several  flight 
schools  and  other  commenters  echo 
these  concerns,  stating  that  "directed 
training"  at  a  part  141  school  prepares 
applicants  better  than  less  regulated 
training  imder  part  61,  and  makes  the 
higher-hour  requirement  unnecessary 
for  oart  141  schools. 

HAI  opposes  the  provisions  for  the 
crediting  of  training  received  in  a  flight 
training  device.  HAI  references  similar 
comments  it  expressed  on  proposed 
appendix  C  NATA  recommends  that 
the  rule  permit  a  credit  for  a  maximum 
of  20  flight  hours  or  25  percent  of  the 
approved  commercial  pilot  course, 
whichever  is  less.  Flight  schools  and 
individual  commenters  express  similar 
views. 

HAI  notes  that  the  prop>osed 
helicopter  cross-country  requirements 


provide  for  a  250-nautical-mile  flight, 
and  recommends  that  these 
requirements  be  aligned  with  those  of 
part  61.  The  commenter  also  expresses 
the  same  safety  concerns  regarding  the 
helicopter  night  solo  requirements  that 
it  expressed  regarding  similar 
reouirements  in  part  61. 

A  balloon  school  expresses  several 
objections  to  the  commercial  course 
requirements.  The  commenter  states 
that  no  justification  was  presented  for 
increasing  the  number  of  required 
flights  from  8  flights  in  the  existing  rule 
to  10  flights.  The  commenter  similarly 
opposes  the  requirement  for  two  flights 
in  a  balloon  in  preparation  for  the 
practical  test.  The  commenter  also  states 
that  the  terms  "weight  and  balance," 
"air  navigation  facilities,"  "performance 
maneuvers,"  and  "above  the  surface" 
are  inappropriate  for  balloon  operations. 
The  latter  term  should  be  replaced  with 
the  phrase  "above  the  launch  site".  The 
same  commenter  also  shares  HAI's  view 
that  the  proposed  requirement  for 
maneuvers  involving  emergency 
operations  in  solo  fli^t  is  hazardous. 

FAA  Response:  In  me  final  rule,  the 
reqiiired  aeronautical  knowledge 
training  time  has  been  modified.  For  the 
airplane  category,  powered-lift  category, 
and  airship  class  rating,  the  proposed 
100  hours  has  been  reduced  to  65  hours. 
For  the  rotorcraft  category,  the  proposed 
65  hours  have  been  reduced  to  30  hours. 
For  the  glider  category,  the  proposed  25 
houra  has  been  reduced  to  20  hoius.  The 
balloon  class  rating  requirement 
remains  unchanged  from  the  20  hours 
proposed. 

Tne  FAA  did  not  intend  to  remove  the 
prior  abiUty  of  pilots  to  obtain 
certificates  under  part  141  with  less 
than  the  aeronautical  experience 
requirements  specified  in  part  61.  The 
FAA  therefore  has  withdrawn  the 
requirement  that  graduates  of  a  part  141 
commercial  pilot  certification  course 
meet  the  aeronautical  experience 
requirements  prescribed  in  part  61  for 
commercial  pilots.  This  provision 
would  have  resulted  in  a  major  shift 
from  the  FAA's  long  standing  position 
that  part  141  graduates,  even  though 
they  may  not  meet  the  requirements  of 
part  61,  have  training  equivalent  to  the 
training  requirements  of  part  61.  As  a 
result  of  withdrawing  this  proposal,  the 
FAA  had  to  increase  the  aeronautical 
experience  requirements  from  the 
requirements  proposed  in  Notice  No. 
95-11.  The  final  rule  provides  for  155 
hours  of  total  flight  training  time  for  an 
airplane,  powered-lift,  or  airship  rating; 
115  hours  of  total  flight  training  time  for 
a  rotorcraft  rating:  6  hours  of  total  flight 
training  time  for  a  glider  rating;  and  10 
flight  hours  and  eight  training  flights  for 


a  balloon  rating.  The  FAA  notes  that  a 
commercial  pilot  must  hold  a  private 
pilot  certificate  in  order  to  enroll  in  a 
commercial  pilot  certification  course, 
therefore,  the  requirements  in  the  final 
rule  are  equivalent  to  the  current 
requirements  of  appendix  D. 

m  the  final  rule,  the  FAA  also  has 
increased  the  dual  flight  training  time 
requirements.  The  final  rule  provides 
for  55  hours  of  flight  instruction  for  an 
airplane,  powered-lift,  or  airship  rating, 
and  30  houra  of  flight  instruction  for  a 
rotorcraft  rating.  For  a  glider  rating,  the 
rule  requires  four  houre  of  flight 
instruction,  including  five  flights 
involving  launch/tow  procedujres  and 
the  training  on  appropriate  areas  of 
operation.  The  flight  training 
requirements  for  a  balloon  course 
remain  as  proposed,  except  the  FAA  has 
decreased  the  required  ascent  for  gas 
balloons  from  10,000  feet  above  the 
surface  to  5,000  feet  above  the  launch 
site.  For  balloons  with  airt)ome  heatera, 
the  ascent  requirement  was  reduced 
from  5,000  feet  above  the  surface  to 
3,000  feet  above  the  launch  site.  After 
further  review,  the  FAA  has  determined 
that  the  proposed  ascent  training 
procedures  exceeded  accepted  industry 
practice. 

The  title  of  section  No.  5  of  this 
appendix  is  changed  in  the  final  rule 
from  "supervised  pilot-in-command 
training"  to  "solo  training".  As 
previously  discussed,  the  FAA  has 
decided  to  retain  the  term  "solo"  in  the 
final  rule.  For  the  reasons  previously 
discussed,  the  FAA  has  withdrawn  the 
requirement  for  solo  flight  training  in  a 
multiengine  airplane,  an  airehip,  and  a 
gas  l>alloon.  The  final  rule  requires  a 
student  to  perform  the  functions  of  pilot 
in  command  in  a  multiengine  aircraft 
while  imder  the  supervision  of  a 
certificated  flight  instructor,  or  in  an 
airehip  or  gas  balloon  while  under  the 
supervision  of  a  commercial  pilot  with 
an  airehip  rating  or  balloon  rating,  as 
appropriate. 

The  solo  cross-country  requirements 
for  helicopter  and  gyroplane  ratings  are 
decreased  in  the  final  rule  from  250 
nautical  miles  to  50  nautical  miles  to 
conform  with  part  61  and  existing  part 
141  requirements.  The  exception  for 
cross-country  flights  in  Hawaii  was 
deleted  in  light  of  the  reduction  in  the 
distance  requirement.  For  the  reasons 
discussed  in  the  analysis  of  appendix  B, 
the  night  flying  exception  of  §  61.131 
was  removed  from  section  No.  5. 

The  FAA  has  modified  the  appendix 
to  conform  with  the  definitions  of 
"flight  simulator"  and  "flight  training 
device"  set  forth  in  Amendment  No.  61- 
100.  The  maximum  possible  credit  for 
flight  training  received  in  a  flight 
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simulator  that  meets  the  requirements  of 
§  141.41(a)  is  20  percent  in  the  final 
rule.  For  flight  training  devices  meeting 
requirements  of  $  141.41(b),  the 
maximum  credit  is  10  percent  in  the 
final  rule.  The  FAA  also  notes  that 
training  received  in  flight  simulatore  or 
flight  training  devices  may  not  be  used 
to  satisfy  more  than  50  percent  of  the 
flight  training  requirements  in  the  final 
rule. 

For  the  same  reasons  discussed  in  the 
analysis  of  proposed  §  61.129,  category- 
and  class-specific  references  to  the 
required  instrument  training  time  for 
helicoptere  and  gyroplanes  are  deleted 
in  the  final  rule. 

In  the  final  rule,  the  proposed 
references  to  medical  certificate 
requirements  were  removed,  because 
medical  certificate  requirements  are 
addressed  §  61.23.  See  the  analysis  of 
that  section  for  further  discussion. 

In  response  to  HAI's  proposal  to 
permit  student  pilots  to  concurrently 
enroll  in  a  private,  instrument,  and 
commercial  pilot  certification  course, 
the  FAA  determined  that  the  skills  and 
knowledge  gained  in  a  private  pilot 
certification  course  are  necessary 
prerequisites  to  enrollment  in  an 
instrrunent  or  commercial  pilot 
certificate  course. 

With  respect  to  concerns  expressed 
about  concurrent  enrollment  in  the 
commercial  pilot  course  and  the 
instrument  rating  course,  the  FAA  notes 
that  concurrent  enrollment  is  not  a 
requirement  but  an  option  an  individual 
may  choose  to  exercise,  depending  on 
his  or  her  ciramistances. 

The  proposed  rule  is  adopted  with 
these  and  other  editorial  changes. 

Appendix  E — Airline  Transport  Pilot 
Certificate  Coarse 

The  FAA  proposed  criteria  for  a 
certification  coiu«e  for  an  ATP 
certificate  with  an  airplane,  helicopter, 
or  powered-Uft  rating.  The  course  in 
existing  appendix  E.  "Commercial  Test 
Course  (Airplanes),"  was  eliminated. 
Proposed  appendix  E  included 
requirements  foimd  in  existing 
appendix  H,  and  also  included 
provisions  for  the  proposed  p>owered-lift 
category  rating. 

To  enroll  in  the  flight  portion  of  the 
course,  the  FAA  proposed  that  a  person 
be  required  to:  (1)  Hold  a  commercial 
pilot  certificate  with  the  cat^ory  and 
class  ratings  for  which  the  course 
appUes  and  hold  no  restrictions;  (2) 
hold  at  least  a  third-class  medical 
certificate;  and  (3)  upon  completion  of 
the  course,  meet  the  aeronautical 
requirements  in  part  61  for  an  ATP 
certificate  that  is  appropriate  to  the 
ratings  for  which  the  course  applies. 


The  proposed  ground  training 
requirements  consisted  of  the  same 
aeronautical  knowledge  areas  proposed 
in  part  61  for  an  ATP  cntificate. 
including  windshear  avoidance,  and 
aeronautical  decision  making  and 
judgment.  The  course  continued  to 
require  40  hours  of  eroimd  training. 

The  proposed  flight  training  consisted 
of  the  same  approved  areas  of  operation 
as  proposed  in  part  61  for  an  A'TP 
certificate.  The  course  continued  to 
require  25  hours  of  flight  training  with 
at  least  15  houra  of  instrument  fl^t 
training.  The  FAA  decided  not  to 
specify  the  maximimi  time  that  may  be 
credited  for  stage  checks  and  end-of- 
course  tests  for  the  same  reasons 
previously  stated  in  appendix  A. 

Comments:  HAI  opposes  the  proposal 
in  paragraph  (4)(b),  which  provides  for 
the  crediting  of  flight  training  received 
in  a  flight  training  device,  and 
recommends  that  a  minimum  time  of  10 
houra  in  an  aircraft  be  specified  for  an 
ATP  course.  Several  other  commentere, 
including  some  flight  schools,  stated 
that  the  10  percent  credit  is  insufficient. 

A  flight  school  commenter  objects  to 
establishing  more  stringent 
reqiiirements  for  the  A'TP  Certification 
Course  than  are  normally  necessary  for 
training  under  part  61,  and  cites  the 
requirement  for  25  houra  of  flight 
training  imder  part  141.  when  the 
average  flight  training  under  part  61. 
according  to  the  commenter,  is  10 
houn.  The  commenter  also  cites  the  40 
houra  of  ground  training  under  part  141. 
compared  with  no  similar  requirement 
under  part  61. 

FAA  Response:  The  FAA  has 
modified  the  appendix  to  conform  with 
the  definitions  of  "flight  simulator"  and 
"flight  training  device"  set  forth  in 
Amendment  No.  61-100.  Upon  review 
of  concerns  regarding  the  credit 
limitation  on  training  received  in  a 
flight  simulator  or  flight  training  device, 
the  maximum  possible  credit  allowed 
for  training  in  a  flight  simulator  that 
meets  the  requirements  of  §  141.41(a)  is 
50  percent  in  the  final  rule.  The 
maximum  credit  for  training  in  a  flight 
training  device  that  meets  the 
requirements  of  §  141.41(b)  is  25  percent 
in  the  final  rule.  The  FAA  notes  that 
training  received  in  flight  simulatore  or 
flight  training  devices  may  not  be  used 
to  satisfy  more  than  50  percent  of  the 
flight  training  requirements  of  the  final 
rule.  These  changes  were  necessary  to 
ensure  that  the  credit  provisions  in  the 
final  rule  correspond  to  the  existing 
credit  provision  in  appendix  E. 

As  previously  noted,  the  medical 
certification  requirements  are 
withdrawn  because  these  requirements 
are  addressed  in  §  61.23  of  the  final  rule. 


The  FAA  revised  the  proposed 
eligibility  requirements  for  enrollment 
in  an  airline  transport  pilot  certification 
coiirse  by  modifying  proposed 
paragraph  (c)  of  section  No.  2  to  indicate 
that  an  applicant  must  comply  with  the 
requirements  of  subpart  G  of  part  61 
prior  to  enrollment  and  not  upon  course 
completion  as  originally  proposed.  The 
FAA  has  also  retained  the  proposal  set 
forth  in  proposed  paragraph  (a)(2)  of 
section  No.  4  to  require  at  least  25  houra 
of  flight  training  on  the  approved  areas 
of  operation.  Fifteen  houre  of  this 
training  is  instrument  training.  The  FAA 
notes  that  these  requirements  are  more 
stringent  than  those  specified  in  part  61, 
however,  the  FAA  also  notes  that  a 
school  may  obtain  approval  for  a  course 
with  fewer  houre  if  the  course  is 
approved  in  accordance  with  the 
provisions  of  §  141.55. 

The  final  rule  is  adopted  with  these 
changes  and  minw  editing  and 
formatting  changes. 

Appendix  F— Flight  Instmctor 
Certification  Coune 

The  FAA  proposed  to  establish  a 
separate  appendix  for  flight  instructor 
certification  courses.  The  proposed 
appendix  included  the  prop<wals  in  p>art 
61  to  estabhsh:  (1)  A  powered-lift 
category  rating,  (2)  separate  class  ratings 
for  powered  ghdere  and  nonpowered 
glidere,  and  (3)  a  flight  instructor 
certificate  for  the  Ughter-than-air 
category. 

To  enroll  in  the  flight  portion  of  the 
course,  the  FAA  profKised  that  a  person 
must  hold:  (1)  A  commercial  certificate 
or  an  ATP  certificate  with  an  aircraft 
category  and  class  rating  appropriate  to 
the  rating  for  which  the  course  applies, 
and  (2)  an  instrument  rating  in  an 
aircraft  that  is  appropriate  to  the  aircraft 
category  and  class  for  which  the  course 
applies  if  the  course  was  for  an  airplane, 
airship,  or  powered-Ufl  instructor  rating. 

The  proposed  groimd  training 
consisted  of  the  same  aeronautical 
knowledge  areas  as  proposed  in  part  61 
for  a  flight  instructor  certificate.  The 
course  continued  to  require  a  minimum 
of  40  houre  of  ground  training  for  an 
initial  flight  instructor  certificate  and  20 
houre  for  an  additional  flight  instructor 
rating. 

The  proposed  flight  training  consisted 
of  the  same  areas  of  operation  as 
proposed  in  part  61  for  a  flight 
instructor  certificate.  The  minimum 
houre  of  required  flight  training  varied 
with  the  category  or  class  of  aircraft.  A 
course  for  a  rating  in  an  airplane,  a 
rotorcraft.  a  powered-Uft.  or  an  airship 
required  a  minimum  of  25  houre  of 
training.  A  course  for  a  rating  in  a 
powered  glider  required  10  houre  of 
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training.  A  course  for  a  rating  in  a 
nonpowered  glider  required  10  hours  of 
training  and  10  training  flights.  A  course 
for  a  balloon  class  rating  required  8 
training  flights. 

Comments:  HAI  recommends  that  the 
flight  instructor  course  requirement  in 
paragraph  (2)(a)  of  appendix  F  be 
revised  to  require  an  applicant  to  either 
hold  a  commercial  certificate,  or  be 
conciurenUy  enrolled  in  a  commercial 
course  and  an  instrument  rating  course. 

With  regard  to  the  minimum  hour 
requirements  for  the  flight  instructor 
certification  course,  NATA  states  that 
the  proposed  minimum  aeronautical 
training  hours  are  insufficient  while  the 
proposed  flight  training  hours  are 
excessive.  NATA  recommends  that  the 
aeronautical  training  requirement  be 
increased  to  60  hours. 

NBAA  states  that  the  requirement, 
proposed  in  paragraph  (5)(b)  of 
appendix  F,  that  all  airplane  flight 
instructor  candidates  receive  spin 
training,  may  be  impossible  to  comply 
with  in  the  case  of  multiengine 
airplanes  because  few.  if  any, 
multiengine  airplanes  are  certificated 
for  spins.  NBAA  proposes  changing  the 
wording  to  require  only  ground  training, 
not  flight  training,  for  spins  in  airplanes 
other  than  gliders  and  single-engine 
airplanes. 

m  its  comment,  FSI  recommends  a 
reduction  to  15  hours  for  flight  training 
required  for  the  addition  of  an  airplane 
single-engine  or  multiengine  class  rating 
to  a  flight  instructor  certificate.  The 
commenter  states  that  it  conducts  a  12- 
hour  part  61  flight  instructor 
multiengine  add-on  course,  as  well  as  a 
flight  instructor  instrument  rating  add- 
on course  to  the  flight  instructor 
certificate.  Jeppesen  states  that  reducing 
the  part  141  hour  requirement  would 
encourage  students  to  train  under  an 
FAA-approved  part  141  coiirse  instead 
of  under  part  61. 

University  of  North  Dakota  Aerospace 
(UND)  recommends  training  conducted 
to  a  proficiency  level  rather  than  to  a 
specific  flight-hour  requirement  for  the 
flight  instructor  certification  course. 
ERAU  also  objects  to  the  mandated 
hours,  and  states  that  the  FAA  should 
set  forth  the  material  to  be  taught  and 
permit  the  school  to  propose  the 
required  hours  for  FAA  approval.  ERAU 
states  that  the  appendix  is  imclear  on 
how  or  what  constitutes  an  original 
issuance  of  a  certificate.  The  ability  to 
issue  two  ratings  on  one  certificate  at 
one  time  allows  for  an  economy  of  time 
and  of  expense  for  students.  Training  to 
a  standard  could  also  save  students 
considerable  time  and  money. 

A  balloon  school  operator  states  that 
the  40  hours  of  training  specified  in 


paragraph  (3)(a)(l)  of  appendix  F  is 
excessive  for  balloons  because 
applicants  for  the  instructor  rating  will 
already  hold  a  commercial  certificate, 
and  instruction  will  be  focused  on  the 
fundamentals  of  instructing,  which  "can 
be  effectively  taught  in  5  hours." 
According  to  the  commenter,  this  also 
applies  to  the  material  contained  in 
"Areas  of  Operation"  in  paragraph 
(4)(c)(9)  of  appendix  F.  The  same 
commenter  states  that  the  requirement 
for^ight  flights  in  paragraph  (4)(a)(4)  of 
appendix  F  is  a  meaningless  measure  for 
balloons  because  of  the  variability  of 
flight  time.  The  commenter 
recommends  that  the  requirement  be 
specified  in  hours  instead,  and  proposes 
4  hours  for  this  purpose.  Finally,  this 
commenter  objects  to  the  use  of  the  term 
"performance  maneuvers"  in  paragraph 
(4)(c)(9)(ix)  of  appendix  F  because  the 
term  has  no  meaning  for  balloons. 

FAA  Response:  In  the  final  rule, 
references  to  the  proposed  term 
"supervised  pilot  in  command"  were 
replaced  with  the  term  "solo"  for 
reasons  discussed  in  the  analysis  of 
§61.1.  Proposed  provisions  for  separate 
powered  and  nonpowered  classes, 
within  the  glider  category  requirements, 
have  been  consolidated  under  a  single 
set  of  requirements  for  the  glider  class 
for  the  reasons  discussed  in  section  IV. 
F.  The  establishment  of  a  ilight 
instructor  certificate  for  the  lighter-than- 
air  category  has  not  been  adopted  in  this 
section  for  the  reasons  outlined  in 
section  fV.  C 

In  response  to  comments  regarding 
the  proposal  for  an  applicant  for  a  flight 
instructor  rating  in  a  rotorcraft  to 
possess  an  instrument  rating,  the  FAA 
has  determined  that  such  a  requirement 
is  not  warranted,  and  has  withdrawn 
that  proposal  from  the  final  rule. 

In  response  to  NATA's  comment  that 
the  aeronautical  knowledge  requirement 
should  be  increased  to  60  houra,  the 
existing  rule  requires  40  hours.  The 
FAA  did  not  propose  raising  this 
requirement,  and  therefore  NATA's 
recommendation  is  beyond  the  scope  of 
this  rulemaking.  In  response  to  NATA's 
complaint  that  the  proposed  flight 
training  hours  are  excessive,  the  FAA 
points  out  that  this  is  an  existing 
requirement. 

Regarding  NBAA's  comment 
concerning  spin  training  in  multiengine 
airplanes,  the  FAA  agrees  that  few 
multiengine  airplanes  are  certificated 
for  spins.  It  was  never  required  or 
proposed  for  this  training  to  be 
conducted  in  a  multiengine  airpylane. 
This  requirement  can  be  accomplished 
in  a  single-engine  aircraft  that  is 
certificated  for  spins. 


The  FAA  has  reviewed  the  comments 
requesting  a  reduction  in  the  hour 
requirements  for  flight  training  and 
finds  that  the  comments  have  offered  no 
significant  justification  for  reducing 
these  hours.  Fiulhermore,  the  FAA 
notes  that  the  training  reqviirements 
reflect  the  current  requirements  in 
appendix  H. 

The  FAA  also  notes  that  the  eligibility 
requirements  for  enrollment  in  a  flight 
instructor  certification  course  were 
clarified  to  reflect  that  an  ATP  seeking 
a  flight  instructor  certificate  possess 
instrument  privileges  in  the  aircraft 
category  and  class  appropriate  to  that 
certificate. 

In  response  to  the  comment  from  a 
balloon  school  operator,  the  FAA  notes 
that  all  flight  instructor  ratings  for  the 
lighter-than-air  category  have  been 
withdrawn  as  previously  discussed. 

The  FAA  has  also  modified  the 
appendix  to  conform  with  the 
definitions  of  "flight  simulator"  and 
"flight  training  device"  set  forth  in 
Amendment  No.  61-100. 

The  rule  is  adopted  with  these 
changes. 

Appendix  G— Flight  Instructor 
In^rument  (for  an  airplane,  helicopter, 
or  powered-lif)  instrument  instructor 
rating)  Certification  Course 

The  FAA  proposed  a  separate 
appendix  addressing  certification 
courses  for  a  flight  instructor  certificate 
with  an  instrument  rating.  This 
proposed  appendix  included  the 
proposals  in  part  61  to  establish:  (1)  A 
powered-lift  category  and  instrument 
rating,  (2)  an  instrument  rating  for 
airships,  (3)  instnunent  ratings  for 
single-engine  and  multiengine 
airplanes,  and  (4)  a  flight  instructor 
certificate  for  the  lighter-than-air 
category. 

To  enroll  in  the  flight  portion  of  the 
coiuse,  the  FAA  proposed  that  a  person 
hold:  (1)  a  commercial  certificate  or  an 
ATP  certificate  with  an  aircraft  category 
and  class  rating  appropriate  to  the  rating 
for  which  the  course  applies,  and  (2)  a 
flight  instructor  certificate  with  an 
aircraft  category  and  class  rating  that  is 
appropriate  to  the  instrument  rating  for 
which  the  course  applies. 

The  proposed  course  required  a 
minimum  of  15  hours  of  ground  training 
on  the  same  aeronautical  knowledge 
areas  as  proposed  in  part  61  for  a  flight 
instructor  certificate.  The  proposed 
course  also  required  a  minimum  of  15 
hours  of  flight  training  on  the  same 
approved  areas  of  operation  as  proposed 
in  part  61  for  a  flight  instructor 
certificate. 

Comments:  HAI  recommends  that  the 
flight  instructor  course  requirement  in 
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paragraph  (2)(a)  of  appendix  G  be 
revised  to  require  a  person  to  either 
hold  a  commercial  pilot  certificate  or  be 
concurrently  enrolled  in  a  commercial 
course  and  instrument  rating  course. 
HAI  opposes  the  ratio  by  which  time 
spent  training  in  a  flight  training  device 
is  credited,  and  recommends  deletion  of 
the  subparagraphs  of  paragraph  (4)(b)  of 
appendix  G. 

m  its  conunent.  NATA  recommends 
deletion  of  paragraph  (2)(b)  of  appendix 
G.  and  requests  that  the  FAA  address 
initial  and  add-on  training  requirements 
in  a  similar  bshion  to  proposed 
paragraphs  (3)(a)(l)  and  (3)(a)(2)  of 
appendix  F.  This  would  allow 
applicants  to  receive  an  instrument 
flight  instructor  certificate  without 
holding  a  flight  instructor  certificate.  To 
this  end,  NATA  recommends  a 
minimum  of  45  hours  of  aeronautical 
knowledge  training  for  initial  flight 
instructor  applicants,  and  15  hours  for 
additional  flight  instructor  ratines. 

UND  objects  to  the  economic  burden 
resulting  from  the  establishment  of 
separate  single-engine  and  multiengine 
instrument  instructor  ratings,  and 
questions  what  the  convereion  process 
would  be  for  current  multiengine 
instrument  instructors. 

FAA  Response:  In  the  final  rule, 
refierences  to  the  proposed  terms 
"supervised  pilot  in  command"  were 
replaced  with  the  term  "solo"  for 
reasons  discussed  in  the  analysis  of 
§  61.1.  The  estabUshment  of  an 
instrument  flight  instructor  rating  for' 
the  lighter-than-air  category  has  not 
been  adopted  in  this  section  for  the 
reasons  outlined  in  section  IV .C. 
Similarly,  the  proposed  separation  of 
single-engine  and  multiengine 
instrument  instructor  ratings  has  not 
been  adopted  for  the  reasons  pres«ited 
in  section  IV  J3. 

In  response  to  HAI's  comment 
recommending  that  the  eligibility 
provisimis  of  paragraph  (2)(b)  be  revised 
to  permit  instrument  flight  instructor 
applicants  to  be  concurrently  enrolled 
in  a  commercial  pilot  certification  and 
instrument  rating  coiuses.  the  FAA  did 
not  propose  any  changes  to  the  current 
eligibility  requirements  that  are  now 
contained  in  existing  appendix  H.  In 
addition,  the  FAA  questions  the  benefit 
of  HAI's  recommendation  to  permit  an 
applicant  to  be  concurrently  enrolled  in 
three  diflierent  training  courses.  The 
FAA  believes  that  if  an  applicant  were 
permitted  to  be  enrolled  concurrently  in 
a  ccHumerdal  pilot  certification  course, 
instrument  rating  course,  and  flight 
instructor-instrument  rating  coiuse.  the 
applicant  would  be  unable  to  obtain 
benefits  comparable  to  enrolling  in  each 
course  individually. 


In  response  to  HAI's  recommendation 
that  the  FAA  revise  the  provisi<ms  for 
crediting  training  time  received  in  a 
flight  training  device  to  meet  training 
requirements,  the  FAA  notes  that  the 
purpose  of  establishing  percentage 
computations  was  to  encourage  mose 
schools  that  desire  to  submit  courses 
that  "train  to  a  standard."  The  FAA  has 
determined  that  for  courses  with  less 
than  the  minimum  training  hour 
reqmrements  of  part  141,  a  specific  ratio 
between  time  spent  in  an  aircraft  and 
time  spent  in  a  flight  training  device 
should  be  maintained.  The  FAA  has 
also  modified  the  appendix  to  conform 
with  the  definitions  of  "flight 
simulator"  and  "flight  training  device" 
set  forth  in  Amendment  No.  61-100. 

The  FAA  has  considered  NATA's 
comments  and  decided  to  withdraw  the 
requirement  that  a  person  must  hold  a 
flight  instructor  certificate  prior  to 
enrolling  in  a  flight  instructor- 
instrument  certification  course.  The 
FAA  recognizes  that  it  is  possible  under 
existing  rules  for  an  individual  to  obtain 
an  instrument  flight  instructor 
certificate  with  an  instrument-instructor 
rating  without  holding  a  flight  instructor 
certificate.  The  FAA  also  notes  that  the 
eligibility  requirements  for  enrollment 
in  a  flight  instructor-instrument 
certification  course  were  clarified  to  * 
reflect  that  an  ATP  seeking  a  flight 
instructor  certificate  with  an  instructor- 
instrument  rating  possess  instrument 
privileges  in  the  aircraft  category  and 
class  appropriate  to  that  certification. 
The  rule  is  adopted  with  these  changes 
and  other  minor  editorial  and  format 
changes. 

Appendix  H — Ground  Instnictiv 
Certification  Course 

The  FAA  proposed  to  establish 
criteria  for  approval  of  a  certification 
course  for  a  ground  instructor 
certificate.  An  equivalent  course  is  not 
found  in  existing  part  141  or  part  143. 

This  proposed  appendix  included  the 
proposals  in  part  61  to:  (1)  Revise 
ground  instructor  ratings,  (2)  establish  a 
powered-lift  category  rating,  (3) 
establish  separate  class  ratings  for 
powered  glidere  and  nonpowered 
gliders,  (4)  establish  an  instrument 
rating  for  airships,  and  (5)  establish 
instrument  ratings  for  single-engine  and 
multiengine  airplanes. 

The  proposeo  course  required  groimd 
training  on  the  same  aeronautical 
knowledge  areas  as  proposed  in  part  61. 
A  person  who  enrolls  for  an  initial 
ground  instructor  certificate  was 
required  to  receive  a  minimum  of  20 
hoitfs  of  ground  training.  A  person  who 
enrolls  in  an  additional  ground 
instructor  rating  was  required  to  receive 


a  minimum  of  10  hours  of  ground 
training.  Existing  appendix  H,  "Flight 
Instructor  Certification  Course," 
contained  a  provision  that  stated  that 
initial  ground  training  requirements 
could  be  lowered  by  one-half  if  an 
applicant  had  prior  related  instructional 
experience.  Notice  No.  95-11  proposed 
to  apply  this  provision  to  ground 
instructors  as  welL 

No  substantive  comments  were 
received.  In  the  final  rule,  the  proposed 
ground  instructor  ratings  were  deleted 
and  replaced  with  the  ground  instructor 
ratings  provided  for  in  existing  part 
143--basic.  advanced,  and  instrument. 
For  a  discussion  of  the  reasons  for  these 
changes  to  the  final  rule,  see  the 
analysis  of  subpart  I  of  part  61.  The 
appendix  is  adopted  with  these  changes. 

Appendix  I — Additional  Aircraft 
Category  or  Claas  Rating  Coarse 

The  FAA  proposed  to  establish 
criteria  for  certification  courses  for 
adding  either  a  category  rating  or  a  class 
rating  on  a  pilot  certificate.  The  course 
in  this  appendix  appeared  in  sections  D 
and  in  of  existing  appendix  F.  The 
proposed  appendix  included  the 
proposals  to  establish  a  powered-lift 
category  rating  as  well  as  separate  class 
ratings  for  powered  and  nonpowered 
gliders. 

The  FAA  proposed  that  to  enroll  in 
the  flight  portion  of  the  proposed 
course,  a  person  would  be  required  to 
hold:  (1)  The  minimum  level  pilot 
certificate  that  is  appropriate  to  the 
additional  category  or  class  aircraft 
rating  to  which  the  particular  course 
applies,  and  (2)  at  least  a  third-class 
medical  certificate  for  aircraft  ratings 
that  require  a  medical  certificate  for  that 
pilot  certificate  level.  To  obtain  an 
additional  rating  at  the  recreational  pilot 
certificate  level  or  an  additional  glider 
or  balloon  rating,  applicants  would  have 
to  provide  a  signed  and  dated  statement 
certifying  that  they  have  no  known 
medical  defiscts  thiat  would  make  them 
unable  to  pilot  a  glider  or  a  balloon. 

Each  course  approved  under  this 
appendix  was  required  to  consist  of  the 
minimum  requirements  found  under 
appendix  A.  B.  C.  D.  or  E  for  the 
category  rating  or  class  rating  for  whicii 
the  course  was  approved  at  the 
appropriate  pilot  certificate  level. 

No  substantive  comments  were 
received.  This  appendix  is  being 
included  in  the  final  rule  with  changes 
that  reflect  the  elimination  of  the 
separate  glider  classes,  as  explained  in 
section  IV ,F.  The  appendix  also  reflects 
changes  in  the  current  definitions  of 
"flight  simulator"  and  "flight  training 
device."  and  other  minor  terminology 
changes.  The  references  to  medical 
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certificates  in  proposed  section  No.  2 
were  deleted  because  medical  certificate 
requirements  are  now  contained  in 
§  61.23.  See  the  analysis  of  §  61.23  for 
further  discussion.  The  proposed  rule  is 
adopted  with  the  changes  discvissed 
above,  as  well  as  minor  formatting  and 
editing  changes. 

Appendix  f — Aircraft  T3rpe  Rating 
Counc,  ba  Other  Than  an  Airline 
Transport  Pilot  Certificate 

The  FAA  proposal  established  criteria 
for  an  aircraft  type  rating  course,  for 
other  than  an  ATP  certificate,  for  a 
person  who  desires  to  add  a  type  rating 
(HI  his  or  her  private  or  commercial  pilot 
certificate.  The  proposed  course  in  this 
appendix  was  found  in  existing 
appendix  F.  The  course  included 
provisions  for  the  p>owered-Uft  category 
rating  as  proposed  in  part  61. 

The  FAA  proposed  that  to  enroll  in 
the  flight  portion  of  the  proposed 
course,  a  person  must  hold:  (1)  At  least 
a  private  pilot  certificate;  (2)  at  least  a 
third-class  medical  certificate,  if  a 
medical  certificate  is  required  for  the 
type  of  aircraft  rating  sought;  and  (3)  an 
instrument  rating,  or  be  conairrently 
enrolled  in  a  course  for  an  instrument 
rating  in  the  category  and  class  that  is 
appropriate  to  the  aircraft  type  rating  for 
which  the  course  applies  (if  the  aira^it 
does  not  hold  a  VFR  limitation).  A 
person  who  is  concurrently  enrolled  in 
a  course  for  an  instrument  rating  would 
be  required  to  satisfectorily  accempUsh 
the  required  practical  test  concurrently 
with  the  aircraft  type  rating  practical 
test. 

A  minimiun  of  15  hours  of  ground 
training  was  proposed.  A  minimiim  of 
25  hours  of  flight  training  was  proposed, 
of  which  at  least  15  hours  was  required 
to  be  instrument  fiight  training  in  the 
aircraft  for  which  the  course  applied. 

Comments:  UND  Aerospace  reiterates 
its  view,  as  expressed  with  respect  to 
appendixes  F  and  G,  that  there  should 
be  no  specific  hourly  training 
requirement  because  training  shoiild  be 
conducted  to  a  proficiency  level.  The 
commenter  also  recommends  revising 
the  language  of  paragraph  (4)(a)(l)  to 
include  a  reference  permitting  the  use  of 
a  flight  training  device  instead  of  an 
aircraft. 

FAA  Response:  Upwn  further  review 
of  this  appendix,  the  FAA  noted  an 
error  in  the  proposed  ground  and  flight 
training  hour  requirements.  The 
proposed  requirements  of  15  hours  of 
ground  training  and  25  hours  of  flight 
training  exceeded  existing  training 
requirements.  The  FAA  has  determined 
that  there  have  twen  no  safety  problems 
to  require  such  an  increase  in  training 
time.  Therefore,  the  final  rule  reflects 


the  existing  requirements  of  10  hours  of 
ground  training  and  10  hours  of  flight 
training. 

In  response  to  UNO's 
recommendation  that  this  appendix 
should  not  provide  any  specific  hourly 
training  requirements,  the  FAA  notes 
that  §  141.55  permits  a  school  to  submit 
a  course  for  approval  that  contains  less 
training  time  than  in  part  141.  With 
regard  to  UNO's  recommendation  to 
permit  the  use  of  flight  training  devices, 
the  FAA  notes  that  this  appendix 
provides  for  the  crediting  of  training 
time  received  in  flight  simulators  and 
flight  training  devices  that  meet  the 
requirements  of  §  141.41  (a)  and  (b). 
Flight  simulators  may  be  used  to  receive 
credit  for  up  to  50  percent  of  the  total 
flight  training  hour  requirements  of  this 
appendix,  and  flight  training  devices 
may  be  used  to  receive  credit  for  up  to 
25  percent  of  the  total  flight  training 
requirements  of  this  appendix.  The  FAA 
notes  that  training  received  in  flight 
simulators  and  flight  training  devices 
may  not  be  used  to  satisfy  more  than  50 
percent  of  the  flight  training 
requirements  of  the  final  rule. 

The  final  rule  deletes  proposed 
paragraph  (b)  of  section  No.  2,  which 
referred  to  medical  certificates  because 
the  medical  certificate  requirements  are 
included  in  §61.23.  See  the  analysis  of 
that  section  for  further  discussion. 

The  proposed  rule  is  adopted  with 
these  changes  and  other  minor  editorial 
changes. 

Appendix  K — Special  Preparation 
Coorses 

The  FAA  proposed  to  estabUsh 
criteria  in  appendix  K  for  special 
preparation  courses,  similar  to  those  in 
existing  appendix  H.  "Test  Preparation 
Courses."  'These  proposed  courses  were 
similar  to  the  existing  test  preparation 
courses,  but  expanded  the  concept  of 
specialized  courses.  The  proposed 
appendix  included  the  proposals  in  part 
61  to:  (1)  certificate  ground  instructors 
under  part  61.  (2)  revise  aeronautical 
knowledge  areas,  and  (3)  set  forth 
approved  areas  of  operation. 

The  proposed  appendix  included:  (1) 
flight  instructor  refiesher  courses.  (2) 
ground  instructor  refresher  courses.  (3) 
special  operations  courses,  and  (4)  test 
pilot  courses. 

The  FAA  proposed  that  to  enroll  in 
the  flight  portion  of  the  proposed 
courses,  a  person  must  hold  a  pilot 
certificate  appropriate  to  the  operating 
privileges  or  authorization  sought.  For 
example,  if  after  graduation  the  person 
operates  an  aircraft  imder  part  133, 
"Rotorcraft  External-Load  Operations," 
that  person  was  required  to  bold  at  least 
a  commercial  pilot  certificate  with  a 


rotorcraft-helicopter  rating.  Each 
student  enrolled  in  these  courses  was 
required  to  satisfactorily  accomplish 
stage  checks  and  end-of-course  tests  to 
graduate. 

The  FAA  also  proposed  to  require  that 
a  person  enrolling  in  the  flight  portion 
of  the  course  hold  at  least  a  third-class 
medical  certificate,  if  a  medical 
certificate  was  required  in  part  61  of  this 
chapter,  or  a  signed  and  dated  statement 
by  the  person  certifying  that  the  person 
enrolling  had  no  known  medical  defect 
that  makes  that  person  imable  to  pilot 
a  ghder  or  a  balloon. 

The  proposed  agricultural  aircraft 
operations  required  a  minimum  of  25 
hours  of  ground  training  and  15  hours 
of  flight  training  as  found  in  section  No. 
8  of  existing  appendix  H.  This  prop>osal 
eliminated  the  option  in  appendix  H  to 
include  up  to  5  hours  of  supervised 
pilot  in  command  practice.  The  ground 
training  requirements  were  clarified  and 
expanded  to  include  training  on:  (1) 
Agricultural  aircraft  operations;  (2)  safe 
operating  procedures  for  handling  and 
dispensing  agricultural  and  industrial 
chemicals,  including  operating  in  and 
around  congested  areas;  and  (3) 
applicable  provisions  of  part  137.  The 
flight  training  requirements  were 
clarified  to  include  training  on 
agricultural  aircraft  operations. 

The  proposed  course  on  rotorcraft 
external-load  operations  continued  to 
require  a  minimum  of  10  hours  of 
ground  training  and  15  hours  of  flight 
training,  as  found  in  section  No.  9  of 
existing  app>endix  H.  The  ground 
training  requirements  include:  (1) 
Rotorcraft  external-load  operations;  (2) 
safe  operating  procedures  for  external- 
load  0|>erations,  including  operating  in 
and  around  congested  areas;  and  (3)  the 
applicable  provisions  of  part  133.  liie 
flight  training  requirements  include 
training  on  external-load  operations. 

The  FAA  proposed  to  establish  basic 
criteria  for  a  test  pilot  course.  The 
proposed  course  requirements  included 
ground  training  on  the  following:  (1) 
Aircraft  maintenance,  quality  assurance, 
and  certification  test  flight  operations; 
(2)  safe  operating  practices  and 
procedures  for  performing  aircraft 
maintenance,  quality  assurance,  and 
certification  test  fUg^t  operations;  (3) 
applicable  parts  of  the  FAR  that  pertain 
to  aircraft  maintenance,  quality 
assurance,  and  certification  tests;  and 
(4)  test  pilot  duties  and  responsibilities. 
The  course  also  required  a  minimum  of 
15  hours  of  flight  training  on  test  pilot 
duties  and  responsibilities. 

The  FAA  proposed  to  establish 
minimum  criteria  for  special  operations 
courses,  including  pipeline  patrol, 
shoreline  patrol,  and  aerial 


Federal  Register  /  Vol.  62,  No.  65  /  Friday,  April  4.  1997  /  Rules  and  Regulations  16293 


photography.  The  requirements  of  each 
course  were  not  specifically  designated. 
The  intent  of  the  proposal  was  to 
provide  an  incentive  to,  and  flexibiUty 
for,  part  141  pilot  schools  to  develop 
specialized  courses  and  improve 
business  opportunities. 

The  FAA  proposed  to  revise  the  pilot 
refresher  course  in  section  No.  7  of 
existing  appendix  H.  The  course 
continued  to  require  4  hours  of  ground 
training  and  6  hours  of  flight  training. 
The  proposed  course  did  not 
specifically  include  the  current  option 
for  up  to  2  hours  of  the  6  hours  to  be 
directed  solo  practice,  but  permitted  the 
school  more  flexibility  in  designing  a 
syllabus  that  best  fits  each  student's 
needs.  The  ground  training 
requirements  included:  (1)  Aeronautical 
knowledge  areas  that  are  applicable  to 
each  student's  pilot  certificate  level, 
aircraft  category  and  class  rating,  or 
instrument  rating,  as  appropriate;  (2) 
safe  pilot  operating  practices  and 
procedures;  and  (3)  applicable 
provisions  of  parts  61  and  91  for  pilots. 
The  flight  training  requirements  were 
clarified  to  include  flight  training  on  the 
approved  areas  of  operation  that  are 
applicable  to  the  level  of  each  student's 
pilot  certificate,  aircraft  category  and 
class  rating,  or  instrument  rating,  as 
appropriate,  for  performing  pilot  in 
command  duUes  and  responsibilities. 

On  April  6, 1994,  the  FAA  issued 
Amendment  No.  61-95,  "Renewal  of 
Flight  Instructor  Certificates"  (59  FR 
17646).  In  that  final  rule,  the  FAA 
revised  §61. 197(c)  by  deleting  the 
current  24-hour  requirement  for  an 
approved  flight  instructor  refresher 
course.  In  this  appendix,  the  FAA 
proposed  establishing  a  flight  instructor 
refiesher  course  consisting  of  at  least  16 
hours  of  ground  training,  flight  training, 
or  any  combination  of  ground  and  flight 
training.  The  ground  training  included 
the:  (1)  Aeronautical  knowledge  areas  of 
part  61  that  apply  to  student, 
recreational,  private,  and  commercial 
pilot  certificates  and  instrument  ratings; 
(2)  aeronautical  knowledge  areas  that 
apply  to  flight  instructors;  (3)  safe  pilot 
operating  practices  and  procedures, 
including  airport  operations  and 
operating  in  the  NAS;  and  (4)  applicable 
provisions  of  parts  61  and  91  that  apply 
to  holders  ofpilot  and  flight  instructor 
certificates.  Tne  flight  training  course 
included  a  review  of  the:  (1)  approved 
areas  of  operations  that  are  applicable  to 
student,  recreational,  private,  and 
commercial  pilot  certificates  and 
instrument  ratings;  and  (2)  necessary 
skills,  competency,  and  proficiency  for 
performing  flight  instructor  duties  and 
exercising  flight  instructor 
responsibilities. 


In  addition,  the  FAA  proposed  criteria 
for  ground  instructor  refresher  courses. 
The  proposed  contents  of  this  course 
required  ground  training  on:  (1) 
Aeronautical  knowledge  areas  of  part  61 
that  apply  to  student,  recreational, 
private,  and  commercial  pilot 
certificates  and  instrument  ratings;  (2) 
aeronautical  knowledge  areas  of  part  61 
that  apply  to  ground  instructor 
certificates;  (3)  safe  pilot  operating 
practices  and  procedures,  including 
airport  operations  and  operating  in  the 
NAS;  and  (4)  applicable  provisions  of 
parts  61  and  91  that  apply  to  pilots  and 
ground  instructor  certificates. 

Comments:  A  balloon  school  opposes 
proposed  paragraphs  (11)  and  (12)  of  the 
special  preparation  flight  instructor  and 
ground  instructor  refre«her  courses, 
which  require  16  hours  of  ground  and/ 
or  flight  training.  TTie  commenter  states 
that,  for  balloon  instructor  training, 
such  a  course  can  be  completed  in  4 
hours,  and  no  flight  training  is 
necessary. 

FAA  Response:  The  FAA 
acknowledges  the  balloon  school's 
concerns.  As  discussed  in  section  IV,C, 
the  FAA  is  not  adopting  the  proposed 
flight  instructor  certificate  for  the 
fighter- than-air  category,  and  therefore 
the  proposed  appendix  requirements 
would  not  apply  to  that  school's 
instructors  under  the  final  rule. 

In  the  final  rule,  the  medical 
certificate  requirements  for  eUgibility 
for  a  course  imder  this  appendix  have 
been  deleted  because  medical  certificate 
requirements  are  now  contained  in 
§61.23.  See  the  analysis  of  §61.23  for 
further  disciission.  Additionally,  the 
FAA  has  modified  the  app>endix  to 
conform  with  the  definitions  of  "flight 
simulators"  and  "flight  training  device" 
set  forth  in  Amendment  No.  61-100. 

Appendix  L— Pilot  Gronnd  School 
Course 

In  proposed  appendix  L,  the  FAA  set 
forth  the  requirements  for  the  Pilot 
Ground  School  course  found  in  existing 
appendix  G.  The  pro(K)sal  included  an 
additional  general  requirement  that 
ground  training  include  those 
aeronautical  knowledge  areas  needed  to 
"develop  competency,  proficiency, 
resourcefulness,  self-confidence,  and 
self-reliance  in  each  student." 

No  substantive  comments  were 
received,  and  except  for  minor  editorial 
changes,  the  final  rule  is  adopted  as 
proposed. 

Regulatory  Evalnatioa  Summary 

Cost  Benefit  Analysis 

The  FAA  has  considered  the  impact 
of  this  rulemaking  action  under 


Executive  Order  12866  and  the 
Department  of  Transportation's 
regulatory  pofides  and  procedures.  This, 
rulemaking  document  was  reviewed 
under  Executive  Order  12866, 
"Regulatory  Planning  and  Review." 
This  section  has  been  determined  to  be 
"significant"  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  FAA  has  prepared  an 
economic  assessment  of  the  final  rule. 
The  FAA  has  evaluated  the  anticipated 
costs  and  benefits,  which  are 
summarized  below.  For  more  detailed 
economic  information,  see  the  full 
regulatory  evaluation  contained  in  the 
docket. 

Discussion  of  Comments 

In  response  to  Notice  No.  95-11,  there 
were  many  comments  relating  to  pilot, 
flight  instructor  or  ground  instructor, 
and  pilot  school  certification 
requirements.  The  FAA's  response  to 
the  technical  issues  raised  by 
commenters  are  addressed  in  the 
preamble  to  the  rule.  The  comments  on 
the  economic  impact  of  the  notice  and 
FAA's  response  are  discussed  as 
follows: 

Part-time  or  "Free  Lance  Instructors". 
One  commenter  (No.  30)  states  that  the 
renewal  requirements  in  the  proposed 
rale  will  place  unwarranted  economic 
burdens  upon  new  flight  instructors, 
those  flight  instructors  who  instruct  part 
time,  and  those  "free  lance"  instructors 
unaffiliated  with  a  fixed  base  operator 
(FBO).  The  commenter  also  does  not 
believe  that  the  FAA  provided  any 
supporting  data  explaining  what  safety 
benefit  will  result  from  the  propxised 
conversion/renewal  requirements. 

FAA  Response:  The  FAA  believes  that 
any  proposal  written  would  inherently 
fevor  some  groups  over  other  groups; 
however,  this  proposal  attempts  to 
minimize  any  bias.  But  the  bias  that  the 
commenter  is  talking  about  already 
exists.  (This  commenter  states  that  part- 
time  or  "free  lance"  instructors  are 
currently  a  threat  and  potential  source 
of  lost  revenue  to  FBOs.  Consequently 
these  instructors  have  found  it  difficult 
to  conduct  any  instruction  of  any  kind 
in  a  muhiengine  airplane  unless  the 
instructor  or  the  student  provides  one.) 
This  specific  issue  is  also  outside  the 
scope  of  the  final  rule. 

With  regard  to  the  renewal 
requirements,  the  FAA  is  stating  what 
has  been  past  poUcy  as  identified  in 
FAA  Order  8700.1.  Moreover,  the 
proposed  rule  (and  this  final  rule)  is 
somewhat  less  restrictive  than  the 
existing  rule.  The  existing  rule  states 
that  the  flight  instructor  certificate  is 
valid  for  2  years  from  the  expiration 
date.  Under  the  final  rule,  if  the  renewal 
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date  is  for  example.  December  31, 1995, 
then  the  flight  instructor  can  renew  his 
or  her  certificate  90  days  prior  to  the 
expiration  date.  The  expiration  date  will 
be  based  on  the  December  31. 1995,  date 
in  certain  cases. 

Redundancy  of  Separate  Instrument 
Ratings  for  Single  Engine  and 
Multiengine  Airplanes.  One  commenter 
(No.  82)  states  that  separate  instrument 
ratings  for  single-engine  and 
multiengine  airplanes  seems  to  be 
redundant. 

Another  commenter  (No.  3,800)  states 
that  the  proposed  change  adds 
significantly  to  the  total  cost  of 
acquiring  a  commercial  pilot  certificate 
with  single-engine  and  multiengine 
class  ratings.  This  commenter  states  that 
the  added  costs  to  him  would  be  about 
$5,500. 

FAA  Response:  The  FAA  is 
withdrawing  this  proposal.  The  FAA 
will  continue  to  enforce  current  poUcy 
and  will  further  clarify  that  policy  in  the 
final  rule. 

Separate  Instniment  Rating  Certificate 
for  Single-Engine  and  Multiengine 
Airplane  Instructors.  A  commenter  (No. 
639)  argues  that  the  FAA  is  imposing  an 
undue  and  unnecessary  financial 
burden  upon  an  already  depressed 
indiistry  (by  requiring  instructors  to 
obtain  a  special  instnunent  instructor 
certificate  specifically  for  multiengine 
aircraft).  Other  commenters  (e.g..  No. 
4,765)  provided  similar  comments.  The 
commenter  argues  that  the  proposed 
rule  will  do  nothing  to  improve  the 
quahty  of  multiengine  training  and  will 
have  no  impact  on  safety.  Other 
commoiters  (e.g.,  Nos.  933;  1,466; 
1.624: 1.661;  3.133)  also  state  that  to 
require  a  separate  checkride  for  a 
certified  flight  instructor,  instrument 
and  multiengine  (CFII  MEI)  would  add 
time  and  cost  for  the  instructor  with  no 
significant  increase  in  knowledge  or 
safety.  This  commenter  states  that 
instnmient  work  does  not  change  with 
the  addition  of  an  engine,  and  CFIs  who 
provide  multiengine  training  must  hold 
a  commercial  multiengine  license  with 
instrument  privileges. 

FAA  Response:  The  FAA  agrees  with 
these  commenters  and  has  withdrawn 
this  proposal. 

Ratings  for  Flight  Instructors.  A 
commenter  (No.  1,661)  is  opposed  to  the 
requirement  that  existing  flight 
instructors  who  hold  instrument 
airplane  and  multiengine  ratings  on 
their  flight  instructor  certificates  must 
have  given  20  hours  of  flight  training  in 
a  multiengine  airplane  for  the  issuance 
of  an  instrument  multiengine  airplane 
rating.  In  addition,  the  instructor  must 
have  recommended  at  least  one  student 
for  the  instrument  airplane  practical  test 


who  passes,  or  the  flight  instructor  must 

Ca  practical  test  to  have  his/her 
^  t  instructor  certificate  converted 
under  the  proposed  changes.  The 
commenter  argues  that  this  does  not 
increase  public  safety  but  places  a  huge 
financial  burden  on  instructors.  This 
commenter  states  that  the  cost  of  an 
additional  multiengine  instrument 
instructor  practical  test  would  easily 
approach  $500  per  instructor,  which 
includes  the  rental  of  a  light  twin- 
engine  airplane  at  $150  per  hour 
combined  with  an  average  fee  of  $150  to 
$200  per  designated  pilot  examiner. 

This  commenter  also  states  that  flight 
instructors  as  a  whole  are  highly  skilled. 
The  commenter  cites  a  report  stating 
that  for  1994,  while  flight  instruction 
accounted  for  over  23  percent  of  flying 
activity,  it  accounted  for  only  4.5 
percent  of  fatal  accidents.  He  concludes 
that  flight  instruction  is  one  of  the  safest 
of  all  aviation  activities  and  therefore 
flight  instructors  do  not  need  additional 
testing. 

FAA  Response:  The  FAA  agrees  with 
the  commenters  and  is  withdrawing  this 
proposal. 

Passing  the  Instrument  Proficiency 
Test  of  §61.57  in  an  Airship.  A 
commenter  (No.  1.772)  states  that  it  is 
costly  and  time  consuming  to  take  a 
full-blown  proficiency  check  in  an 
airship.  Each  instrument  approach  takes 
7  to  10  times  the  amount  of  time  an 
airplane  or  helicopter  would  take  to 
execute  each  maneuver,  based  on  the 
slow  groimdspeed  of  the  airship.  With 
any  wind  component,  additional  time 
on  the  "upwind"  portion  of  the 
approach  might  bring  air  traffic  control 
(ATC)  useable  airspace  to  a  standstill 
during  such  operations.  At  a  minimum 
of  $500  per  hour,  the  operating  costs 
involved  during  a  proficiency  check 
would  take  in  excess  of  5  hours  and  cost 
over  $2,500.  He  also  argues  that  the 
philosophy  extends  to  instrument 
"currency"  requirements.  Ten  to  twelve 
instrument  approaches  in  2  hours  flight 
time  is  virtually  impossible  to  complete 
in  a  fast-moving  airplane,  much  less  in 
a  vehicle  moving  at  less  than  30  knots 
and  more,  acutely  affected  by  winds. 

FAA  Response:  The  existing  rule 
(§61.57(e)(i))  covering  instrument 
experience  states  that  the  pilot  must 
have  logged  at  least  6  hours  of 
instrument  time  under  actual  or 
simulated  IFR  conditions,  at  least  three 
of  which  were  in  flight  in  the  category 
of  aircraft  involved,  including  at  least 
six  instrument  approaches.  In  other 
words,  the  pilot  currently  must  have  6 
hoiu^  of  instrument  experience.  Under 
the  current  rule,  the  commenter  is 
required  to  take  a  proficiency  check, 
therefore  this  comment  is  unfounded. 


The  FAA  acknowledges,  however,  that 
the  language  contained  in  the  preamble 
to  the  proposed  rule  was  unclear.  The 
FAA  has  corrected  the  preamble  in  the 
rule. 

Sharing  of  Expenses.  Commenters 
(Nos.  3.320;  4,237;  and  5,062)  believe 
that  the  FAA  should  clarify  and  relax 
the  interpretation  of  "sharing 
expenses."  One  commenter  (No.  3,320) 
believes  that  pilots  should  be  permitted 
to  share  equally  the  costs  of  aircraft 
rental  (or  equivalent  costs  if  the  aircraft 
is  owned  by  the  pilot),  and  not  simply 
fuel  and  oil  costs.  This  commenter 
states  that  his  hourly  cost  (based  on 
total  direct  cost — insurance, 
maintenance,  fuel)  runs  about  $65  per 
hour,  excluding  depreciation  for  his 
Cessna  172.  Fuel  and  oil  costs  are  about 
$25  per  hour.  The  cost  to  rent  a  similar 
aircraft  in  his  area  is  about  $70.  This 
commenter  states  that  strict  pro  rata 
sharing  of  only  fuel  and  oil  costs 
discourages  pilots  from  using  their 
aircraft  and  maintaining  piloting  skills. 
Sharing  only  fuel  and  oil  costs  with  one 
passenger  means  that  the  pilot  assiimes 
80  percent  or  more  of  the  true  cost  of 
"sharing  expenses."  Finally,  the 
commenter  states  that  the  FAA  should 
encourage  pilots  to  use  their  skills, 
rather  than  financially  penalizing  them 
for  taking  passengers  who  wish  to  travel 
to  a  common  destination.  Other 
commenters  (e.g..  No.  4.792)  are  also 
opposed  to  the  revision  regarding 
shared  expenses. 

Another  commenter  (No.  3.407) 
believes  that  the  revised  text  "share 
equally"  will  remove  confusion  bom 
most  private  pilots.  However,  the 
proposed  text  does  not  specifically 
address  rental  of  an  aircraft  by  a  pilot 
for  a  flight  with  passengers,  all  of  whom 
shaf^  a  common  purpose  for  taking  the 
flight.  The  commenter  presents  an 
example  showing  that  Uie  pilot  would 
pay  a  greater  share  of  expenses  than 
each  of  the  passengers.  He  estimates  that 
a  Cessna  172  rents  for  $50  per  hour.  The 
airplane  consimies  8  gallons  of  fuel  per 
hour  at  $2  per  gallon  and  one-half  pint 
of  oil  at  $3  per  quart.  The  commenter 
concluded  that  the  proposed  rule  would 
reduce  revenue  at  a  niimber  of  FBOs 
that  depend  on  aircraft  rental  revenue 
and  will  reduce  pilot  flight  hours  since 
many  pilots  will  not  take  flights  that 
would  otherwise  be  affordable. 

FAA  Response:  The  FAA  has 
rewritten  the  final  rule  to  allow  for  the 
sharing  of  all  expenses  specified  in 
§61.113(c). 

Glider  Class  Ratings'and  Testing.  A 
comments  (No.  3,707)  opposes  the  FAA 
dividing  the  glider  category  into  two 
classes  for  pilot  certificates  and  ratings: 
powered  glider  and  nonpowered  glider. 
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He  contends  that  converting  current 
gUder  pilot  and  flight  instructor 
certificates  to  the  new  class  ratings  over 
a  2-year  period  does  not  keep  wi3i  the 
stated  goal  of  promoting  aviation  and 
reducing  the  regulatory  burden.  He 
states  that  there  are  no  more  than  200 
aircraft  that  could  be  classified  under 
the  proposed  "powered  glider"  class.  He 
also  states  that  15,000  licensed  glider 
pilots  would  have  to  be  retested  at  $300 
per  pilot  or  $4.5  million  total.  He's  not 
even  sure  that  there  are  enough  certified 
flight  instructors,  ground  (CFI-G's)  to  do 
this  in  2  years. 

SSA  (No.  5,220)  does  not  believe  that 
the  FAA  should  establish  a  class  rating 
for  powered  gliders.  The  commenter 
believes  that  the  proposed  rule  goes 
beyond  the  scope  of  lessening  the 
burden  of  regulatory  reform  to  establish 
a  class  rating  for  a  minimal  size  group 
that  has  not  shown  a  propensity  to 
denigrate  safety.  The  commenter  dtes 
statistics  from  the  Soaring  Safety 
Foundation  showing  that  during  the 
period  of  1981  through  1995,  powered 
sailplanes  were  involved  in  nine 
accidents  which  resulted  in  four 
fatalities.  The  commenter  also  states 
that  there  are  currently  about  200 
Ucensed  powered  sailplanes,  and  by 
2002  there  will  be  about  214.  There  are 
also  about  300  active  members  in  the 
American  Soaring  Society  "checked 
out"  in  powered  sailplanes.  This 
niunber  is  expected  to  increase  to  321 
pilots  by  the  end  of  2002.  However, 
there  are  currently  about  1,000  pilots 
"checked  out"  in  powered  sailplanes. 

Another  commenter  (No.  5,411)  states 
that  glider  class  ratings  are  unnecessary. 
The  commenter  notes  that  a  pilot  who 
took  his  or  her  test  in  a  traditional 
glider,  and  who  owns  and  flies  a 
powered  glider  would,  under  this 
proposal,  have  to  hire  an  instructor, 
receive  training  in  an  aircraft  the  pilot 
is  already  flying,  get  an  endorsement 
from  the  instructor,  and  take  another 
test  in  his  or  her  powered  glider.  This 
commenter  states  that  there  are  few 
powered  gfider  instructors  and  that  they 
are  costly. 

FAA  Response:  The  FAA  will  not 
create  separate  class  ratings  for  powered 
and  nonpowered  gliders.  There  is 
insufficient  safety  justification  to 
support  this  change  for  separate  class 
ratings. 

CFI  for  Lighter-than-air  Aircraft.  A 
commenter  (No.  4.283)  opposes  the  FAA 
creating  a  CFI  rating  for  lighter-than-air 
aircraft  for  several  reasons.  The 
commenter  states  that  in  the  state  of 
Michigan  during  the  past  15  years,  there 
have  been  only  three  balloon  accidents 
and  they  were  minor  in  nature  with  no 
fataUties.  The  balloon  community  will 


be  reduced  in  size  should  the  FAA 
require  a  CFI  rating  for  balloons.  The 
entry  costs  of  flying  balloons  is  about 
$35,000  for  new  equipment.  Adding  the 
training  costs  to  this  would  make 
ballooning  too  expensive  for  most 
people.  In  addition,  for  every  lesson 
completed,  there  are  usually  two  or 
three  scheduled  sessions  that  are 
"weathered  out."  Another  commenter 
(No.  4,437),  an  employee  of  a  hot  air 
balloon  manufacturer,  says  that  the 
proposed  rule  would  resiilt  in  fewer 
balloon  sales.  The  commenter  beUeves 
that  as  many  as  40  employees  at  their 
facility  would  lose  their  jobs.  Other 
commenters  (Nos.  4,642  and  4.903) 
believe  that  any  increase  in  costs  would 
hmit  the  growth  in  ballooning  and  that 
it  would  be  impossible  to  maintain  an 
instructor  certificate  under  the  proposed 
rule  because  the  costs  of  maintaining  a 
certificate  would  increase,  and  often  a 
good  flight  instructor  may  only  be  able 
to  train  one  student  per  year  and  in 
some  cases  no  students  in  a  given  year. 
Another  commenter  (No.  2.807)  states 
that  the  creation  of  a  lighter-than-air 
flight  instructor  rating  urill  make 
obtaining  a  gas  balloon  certificate  so 
expensive  that  all  but  the  very  rich  will 
be  eliminated  from  obtaining  a 
certificate.  The  current  cost  of  helium 
for  one  flight  is  approximately  $3,600 
delivered  to  the  site.  With  a  two  flight 
minimum  as  proposed  within  60  days, 
the  nominal  cost  of  the  certificate  will 
approach  $10,000. 

FAA  Response:  The  FAA  agrees  with 
these  commenters  and  is  withdrawing 
this  proposal.  The  FAA  is  not 
establishing  a  flight  instructor  certificate 
in  the  lighter-than-air  category  because 
operational  requirements  and  accident/ 
incident  data  do  not  establish  a 
sufficient  safety  justification  for  the 
increased  regulatory  and  economic 
burden. 

Small  Business  Impact.  A  commenter 
(No.  4.307)  questions  the  FAA 
conclusion  that  there  would  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
the  helicopter  industry  (training).  This 
commenter  asks  how  many  of  those 
entities  may  have  the  desire  or  the 
financial  ability  to  equip  and  maintain 
their  aircraft  to  meet  these  new  rules, 
and  if  they  could,  would  then  be  willing 
to  place  these  aircraft  in  the  areas  of  risk 
that  are  proposed  in  the  new  rules.  The 
commenter  also  states  that  proposed 
§  61.129(5)(i)  requires  5  hours  of 
instrument  training  in  a  helicopter.  The 
added  cost  would  be  $1,150  per 
instructor.  The  commenter  further  states 
that  it  would  force  the  small  operator  to 
purchase  ready-equipped  aircraft  or 
spend  a  minimum  of  about  $15,000  per 


aircraft  to  bring  it  up  to  IFR  training 
capabiUty.  In  addition,  small  operators 
do  not  have  helicopter  CFTIs  on  staff,  so 
either  these  schools  would  have  to  train 
these  otherwise  quaUfied  instructors,  or 
replace  them  with  other  individuals.  If 
a  helicopter  instructor  is  not 
instrument-rated  in  another  category, 
the  cost  fw  the  instrument  rating  would 
be  over  $10,500  per  instructor. 

FAA  Response:  The  FAA  agrees  with 
this  commenter.  The  final  rule  does  not 
require  that  the  equipment  be  class 
specific.  An  apphcant  can  take  the 
instrument  training  in  any  kind  of 
aircraft,  flight  simulator,  or  other  ground 
training  device. 

Cost  of  Medical.  A  commenter  (No. 
144)  who  ffies  for  pleasure  argues  that 
he  flies  high  performance  gliders  and 
self  evaluates  himself  because  of  the 
cost  of  obtaining  a  third-class  medical  to 
fly  powered  aircraft  The  commenter 
states  that  he  had  an  angioplasty  in  1988 
and  states  that  the  required  tests  for  a 
third-class  medical  after  his  angioplasty 
cost  about  $l,800-$2,000  more.  He 
believes  that  it  is  as  "safe  for  powered 
pilots,  flying  for  pleasure,  out  of  the 
terminal  area,  VFR  day  light,  with  one 
passenger,  maximum  four  place  180 
H.P.  as  it  is  for  me  to  fly  high 
performance  gliders,  with  one  passenger 
for  pleasure,  and  have  the  same  self- 
certifying  ability." 

A  second  commenter  (No.  2,857) 
states  that  he  has  chosen  to  fly  under 
part  103  in  an  ultralight  to  avoid  paying 
the  $1,000  per  year  medical  testing. 
FAA  Response:  The  FAA  carefully 
considered  these  cost  comments  as  well 
as  other  comments  pertaining  to  the 
proposal  that  pilots  who  hold 
recreational  pilot  privileges,  student 
pilots  operating  within  the  limitations 
of  a  recreational  pilot  certificate,  and 
those  higher-rated  pilots  who  elect  to 
exercise  only  recreational  pilot 
privileges  be  permitted  to  operate 
aircraft  without  holding  a  medical 
certificate.  The  FAA's  overriding 
concern  is  safety,  and  before  sudi  a 
significant  change  can  be  adopted,  the 
FAA  must  determine  that  the  level  of 
safety  will  not  be  degraded.  The  FAA 
has  decided,  therefore,  to  withdraw  the 
proposed  change  from  the  final  rule. 
The  FAA  intends  to  conduct  additional 
analysis  on  this  proposal  and  may  issue 
a  separate  rulemaking  action  in  the 
future. 

Elimination  of  "Simulated  Tow" 
Option.  A  commenter  (No.  2,295)  argues 
that  the  elimination  of  the  "simulated 
tow"  option  found  in  proposed 
§  61.69(c)(2)  will  place  a  serious 
operational  and  financial  hardship  on 
many  glider  operations.  The  majority  of 
aircraft  used  for  glider  towing  are  single- 
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place  and  many  two-place  aircraft  are 
not  well  suited  for  this  service.  The 
commenter  estimates  that  over  70 
percent  of  the  glider  towing  in  the 
United  States  is  done  with  single-place 
aircraft.  The  club  that  the  commenter 
belongs  to  checks  out  four  to  five  new 
tow  pilots  each  year  and  the  closest  two- 
place  tow  plane  is  several  hundred 
miles  away  from  their  operation.  He 
estimates  that  the  additional  cost  for  the 
elimination  of  the  "simulated  tow" 
option  will  be  $500  per  tow  pilot. 

SSA  (No.  5.220)  also  does  not  agree 
with  the  FAA's  belief  that  safety  would 
be  better  served  by  eliminating  the 
second  method  of  tow  endorsement  in 
current  §  61.69.  The  commenter  states 
that  there  are  numerous  clubs  and 
commercial  operators  that  tow  with 
single-place  tow  planes  and  eliminating 
the  second  part  of  §  61.69  would  create 
a  severe  limitation  on  those  operators.  It 
would  require  having  an  aircraft  with 
two  pilot  seats  and  a  tow  hitch  available 
to  complete  the  checkout,  or  hiring  a 
multiplace  tow  plane  with  a  tow  hitch 
to  do  the  checkouts. 

FAA  Response:  After  the  comment 
period  closed,  the  FAA  specifically 
discussed  this  issue  with  SSA  in  order 
to  gather  additional  clarifying 
infcHTnation.  There  are  about  350 
soaring  sites  in  the  United  States  and 
about  4  tow  planes  per  site.  Of  the  1,500 
tow  planes,  about  1,000  are  single-seat 
and  500  are  two-seat  airplanes.  Most 
operators  do  not  use  the  simulated 
towing  option.  For  those  operators  that 
do.  the  cost  of  an  approved  tow  kit  is 
about  $600  for  parts  and  another  $600 
for  labor.  Some  operators  may  not  want 
to  install  tow  kits  on  their  airplanes 
becaxise  it  chops  their  airplane  up. 
Consequently,  some  tow  pilots  may 
have  to  travel  to  other  soaring  sites  to 
be  checked  out  in  a  two-place  tow  plane 
with  a  hitch.' 

After  the  comment  period  closed,  the 
FAA  also  contacted  the  Memphis 
Soaring  Society  (No.  2.295)  to  clarify 
their  comment.^  The  commenter  ckdms 
that  the  most  common  single  place  tow 
aircraft  are  235  horsepower  Piper  PA- 
25s.  This  aircraft,  originally  built  for 
agricultxiral  operations,  became 
available  for  glider  tovdng  when 
agricultural  operators  moved  up  to 
higher-powered  turbine  aircraft.  Some 
two-place  tow  planes  are  the  Piper 
Su{>er  Cub,  the  Qtabria,  the  Maule,  and 


■  Baaed  on  a  racord  of  convenation  berwwn  Gary 
Backer.  USOT.  FAA.  APO-310  and  ^nws  Short. 
Chairman.  SSA  Government  Liaison  Board.  April 
I«aadl7. 1996. 

>  Baaed  on  a  record  of  conversation  between 
Duke  Sbepard.  USDT.  FAA.  APO-310  and  Nathan 
ijwmnnn,  Preaident.  Memphis  Soaring  Society. 
March  27. 1996. 


a  model  of  the  Bellanca  (all 
taildraggers).  This  operator  states  that 
they  own  one  Piper  PA  25.  The  nearest 
two-seat  airplane  is  a  Maule,  which  is 
200  miles  away.  The  estimated  added 
cost  is  $200  for  the  Maule,  and  $300  for 
transportation,  overnight 
accommodations,  and  meals. 

After  carefully  reviewing  this 
information,  the  FAA  concludes  that 
some  operators  may  incur  added  costs 
associated  with  eliminating  this  option. 
Given  the  lack  of  safety  benefits,  the 
FAA  is  withdrawing  the  proposal  to 
eliminate  the  simulated  tow  option. 

Extensive  Use  of  Ground  Trainers  and 
250-Hour  Experience  Requirement  for 
Part  141  Schools.  A  commenter  (No. 
2,388)  uses  ground  trainers  extensively. 
They  have  found  that  they  can  provide 
more  quality  training  in  this  equipment 
given  the  cost  than  they  can  in  aircraft. 
Their  present  part  141-approved 
instrument  course  has  30.9  hours  in 
airplanes  and  28.7  hours  in  ground 
trainers.  This  commenter  states  that 
their  trainers  would  meet  the 
requirements  of  prop>osed  §  141.41(a)(1), 
but  would  only  be  valid  for  10  percent 
of  the  course.  Consequently,  their  cost 
per  student  would  increase  by  $1,000 
and  training  quality  would  be  greatly 
reduced.  Their  present  course  is  58 
hours  total  time,  of  which  28  hours  are 
in  a  ground  trainer.  Ten  percent  of  58 
is  only  about  6  hours,  or  22  hours  less 
than  present.  The  commenter  contends 
that  the  only  way  to  survive  would  be 
to  reduce  their  course  time  to  35  hours 
with  3.5  hours  in  a  ground  trainer. 

Another  commenter  addressed  the 
250-hour  experience  requirement  for 
part  141  FAA  approved  schools.  This 
commenter  (No.  2,554)  states  that 
economically  the  only  incentive  to 
retain  part  141  status  would  be  the  5- 
hour  reduction  in  flight  time  required 
for  the  private  pilot  and  instrument 
rating  courses.  The  small  difference  in 
flight  hours  would  not  of^t  the 
internal  cost  of  completing  flight 
instructor  ground  training  requirements 
and  conducting  flight  competency  check 
rides. 

A  third  commenter  (No.  4.938)  argues 
that  proposed  part  141  Appendix  D — 
Commercial  Pilot  Certification  Course 
would  now  require  pilot  flight  time  to 
increase  from  190  hours  to  250  hours. 
At  his  pilot  school,  this  would  increase 
the  cost  of  the  commercial  certificate  for 
their  students  by  $3,360  to  $4,260 
depending  on  the  mix  of  dual  or  solo 
flight  time.  The  only  advantage  of 
training  under  part  141  would  be 
examining  authority  by  the  pilot  school 
and  not  having  to  pay  a  designated 
examiner's  fee. 


FAA  Response:  The  final  rule  has 
been  changed  to  reflect  the  comments  of 
these  individuals.  The  FAA  will  allow 
the  use  of  flight  training  devices  to  bring 
students  up  to  current  requirements. 
Students  will  be  issued  a  certificate  after 
completing  the  requirements  for  a  part 
141  course.  There  will  be  no  additional 
time  requirement. 

Economic  Impact  on  the  Industry.  A 
commenter  (No.  3,818)  states  that  die 
economic  impact  of  this  proposed  rule 
has  not  been  addressed  and  that  the  cost 
of  ti'aining  will  increase  without  any 
clear  indication  that  there  will  be  any 
benefits. 

FAA  Response:  A  summary  of  the 
regulatory  evaluation  to  the  proposed 
rule  along  with  the  proposed  rule  and 
a  copy  of  the  regulatory  evaluation  is 
available  in  the  public  docket.  In  the 
past  decade  (as  discussed  in  the 
regulatory  evaluation)  general  aviation 
accidents,  both  overall  accidents  and 
fatal  accidents  have  decreased  in 
number  as  well  as  in  rate  per  100,000 
aircraft  hours.  However,  the  percentage 
of  total  accidents  where  pilot  error  is 
cited  as  a  causal  fector  has  increased. 
The  analysis  for  Notice  No.  95-11 
concludes  that  although  other  areas  of 
accident  causes  have  been  addressed, 
pilot  error  has  yet  to  be  effectively 
controlled. 

The  FAA  focused  on  pilot-error 
related  accidents  due  to  the  focus  of  this 
rulemaking  on  pilot  training.  All 
accidents  where  pilot  error  was  cited  as 
a  cause  or  a  factor  are  counted  in  the 
above  stated  percentage  of  pilot  error 
accidents.  For  example,  accidents 
occurring  due  to  weather  or  equipment 
failure  may  also  be  included  in  the 
count  of  pilot  error  accidents.  An 
accident  that  occurs  due  to  depletion  of 
fuel  that  is  a  result  of  pilot  error  is  dted 
as  a  causal  factor.  That  way,  the  FAA 
defines  the  number  of  accidents  to  be 
considered  by  eliminating  accidents  that 
are  solely  caused  by  weather,  systems, 
equipment,  instruments,  or  some  other 
factor  not  addressed  by  the  proposed 
rule. 

Biennial  Flight  Review  Class  Specific. 
A  commenter  (No.  4,557)  was  under  the 
impression  that  the  proposed  rule 
would  have  required  BFRs  to  be  class 
specific.  This  commenter  provided 
substantial  cost  data  to  the  FAA  on  his 
costs  should  the  FAA  make  BFRs  class 
specific. 

FAA  Response:  The  FAA  did  not 
propose,  nor  does  the  final  rule  require, 
that  BFRs  be  class  specific. 

Additional  Trainwg  Required  for 
Operating  High  Performance  Airplanes. 
AOPA  (No.  5412)  discusses  the 
additional  training  required  for 
operating  high  performance  airplanes. 
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The  current  regulation  defines  high 
performance  as  having  an  engine  output 
of  more  than  200  horsepower.  The 
proposed  rule  changed  this  definition  to 
include  aircraft  of  20'J  horsepower  or 
more.  AOPA  believes  that  this  change 
will  impact  thousands  of  pilots  and 
additional  aircraft. 

According  to  AOPA,  a  significant 
number  of  aircraft  have  been  type 
certified  at  200  horsepower  and 
currently  are  not  included  in  the  high 
performance  endorsement  requirement. 
By  lowering  the  requirement  only  one 
horsepower.  FAA  would  be  placing  new 
training  requirements  on  a  large  portion 
of  the  pilot  community  with  no 
justification  presented  for  the  change. 
AOPA  urges  the  FAA  to  maintain  the 
current  definition  of  high  performance 
at  more  than  200  horsepower. 

FAA  Response:  The  FAA  has 
reviewed  the  information  provided  by 
this  and  other  commenters.  The  FAA 
has  decided  to  require  separate 
endorsements  for  complex  and  high 
performance  aircraft.  However,  the  FAA 
will  not  go  forward  with  the  proposal  to 
include  airplanes  with  200  horsepower 
as  high  performance  airplanes. 

Costs  and  Benefits 

The  FAA  estimates,  based  on  an 
analysis  by  Gellman  Research 
Associates,  Inc.'  (GRA),  information 
submitted  to  the  public  docket,  that  the 
present  value  cost  of  this  final  rule 
discounted  7  percent  over  10  years  is 
$310,000.  The  only  provision  adding 
significant  costs  is  final  §61.101. 

Section  61.65,  which  modifies  the 
flight  time  requirement  for  an 
instrument  rating  provides  the  greatest 
cost  savings  at  $14.6  million  annually 
($102.54  million  discounted  or  38.6 
percent  of  $265  million). 

The  FAA  has  determined  that  the 
final  rule  is  cost-beneficial. 

International  Trade  Impact  Analysis 

The  Office  of  Management  and  Budget 
(OMB)  requires  Federal  agencies  to 
determine  whether  any  rule  or 
regulation  will  have  an  impact  on 
international  trade.  The  revisions 
discussed  in  this  report  primarily  affect 
the  domestic  operations  of  individual 
pilots,  flight  instructors,  and  ground 
instructors,  not  of  business  entities.  In 
the  case  of  pilot  schools  or  aircraft 
operators,  it  is  not  likely  that  the 


'  The  basis  for  this  analysis  is  Work  Order  No. 
27  of  Contract  DTFA01-88-C-0OOS9  by  Gelhnan 
Research  Associates.  Inc  (GRA).  titled:  "Regulatory 
Evaluation,  Initial  Regulatory  Flexibility 
Determination,  and  Trade  Impact  Assessment 
Notice  of  Proposed  Rulemaking  to  Revise  14  CFR 
Part  61. 14  CFR  Part  141.  and  14  CFR  Part  143." 
)enkinton.  Pennsylvania.  December  23, 1992. 


services  produced  by  these  entities 
would  involve  international  trade  flows 
of  aviation  products  or  services  and  thus 
do  not  impact  trade  opportunities  for 
U.S.  firms  doing  business  overseas  and 
foreign  firms  doing  business  in  the 
United  States.  Thus,  the  changes  will 
have  no  impact  on  trade  opportunities 
for  U.S.  firms  doing  business  overseas  or 
foreign  firms  doing  business  in  the 
United  States. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(Act)  (Public  Law  9fr-354;  September 
19, 1980)  was  passed  by  Congress  to 
ensure  that  small  entities  are  not  overly 
burdened  by  government  regulations 
relative  to  large  entities.  Because  laws 
and  regulations  designed  for  large 
entities  have  been  applied  uniformly  to 
small  businesses  without  regard  to  scale 
or  resources.  Federal  rules  may  impose 
"unnecessarily  and  disproportionately 
.burdensome  demands"  upon  small 
entities. 

As  a  result,  this  Act  required  all 
Federal  agencies,  including  the  FAA  to 
determine  whether  any  proposed 
regulation  would  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  The  existence 
of  such  an  impact  might  lead  to 
alternative  regulatory  approaches  that 
would  recognize  differences  between 
the  ability  of  small  and  large  entities  to 
fulfill  regulatory  requirements. 

All  of  the  major  changes  to  the  rules 
affect  pilots,  flight  instructors,  and 
ground  instructors,  who  are  individuals 
rather  than  business  entities  or 
government  entities.  The  revisions  that 
impact  pilot  schools  do  not  exceed  the 
cost-threshold  level,  as  found  in  FAA 
Order  2100.14A,  "Regulatory  Flexibility 
Criteria  and  Guidance"  (September 
1986).  In  fact,  as  this  report  shows,  the 
final  rule  would  result  in  net  annual 
cost  savings  of  about  $3,000  for  all  pilot 
schools.  TT^e  FAA  has  determined  that 
the  revisions  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Federalism  Implications 

The  regulation  herein  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
resp>onsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  vahd  OMB  control 
number.  The  valid  OMB  control  number 
assigned  to  the  collection  of  information 
for  §  61.3  is  2120-0034.  The  valid  OMB 
control  number  assigned  to  the 
collection  of  information  for  §§  61.13 
through  61.197  is  2120-0021.  The  valid 
OMB  control  number  assigned  to  the 
collection  of  information  for  part  141  is  - 
2120-0009. 

Unfunded  Mandates  Reform  Act 
Assessment 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22. 1995, 
requires  each  Federal  agency,  to  Ae 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act.  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officials  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act.  2  U.S.C.  1533,  which 
supplements  section  204(a).  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any.  and  for  a 
meaningful  and  timely  opporttmity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  proposed  rule  does  not  meet  the 
cost  thresholds  described  above. 
Furthermore,  this  proposed  rule  would 
not  impose  a  significant  cost  on  small 
governments  and  would  not  uniquely 
affect  those  small  governments. 
Therefore,  the  requirements  of  Title  II  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  do  not  apply. 
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Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  a  "significant 
regulatory  action"  under  Executive 
Onler  12866.  In  addition,  the  FAA 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  This  rule  is 
considered  significant  under  DOT  Order 
2100.5,  "Policies  and  Procedures  for 
SimpUfication.  Analysis,  and  Review  of 
Regulations."  A  regulatory  evaluation  of 
the  rule,  including  the  Regulatory 
Flexibility  Determination  and 
International  Trade  Impact  Analysis, 
has  been  placed  in  the  docket. 

ListofSubiecto 

14  CFR  Part  1 
Air  transpKutation. 

14  CFR  Part  61 

Air  safety.  Aircraft,  Aircraft  pilots. 
Airmen.  Airplanes,  Aviation  safety. 
Compensation.  Education,  Foreign 
persons.  Helicopters,  Pilots,  Rotorcraft, 
Safety,  Students,  Teachers. 
Transportation. 

14  CFR  Part  141 

Air  safiety.  Air  transportation.  Aircraft 
pilots.  Airmen,  Airplanes,  Aviation 
safety.  Balloons,  Education,  Educational 
faciUties,  Hehcopters,  Pilots,  Rotorcraft, 
Safety,  Schools,  Students,  Teachers. 
Transportation. 

14  CFR  Part  143 

Air  safiety.  Air  transportation.  Airmen, 
Airplanes,  Aviation  safety.  Education, 
Educational  Facilities,  Safety,  Students, 
Teachers,  Transportation. 

The  Amendments 

In  consideration  of  the  foregoing  and 
under  the  authority  of  49  U.S.C.  44702, 
the  FAA  amends  parts  1, 61, 141,  and 
143  of  the  Federal  Aviation  Regulations 
(14  CFR  parts  1. 61, 141,  and  143)  as 
follows: 

PART  l-OEnNmONS  AND 
ABBREVUT10NS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

AwAmritr-  49  U.S.C  106(g),  40113. 44701. 

2.  Section  1.1  is  amended  by  revising 
the  definitions  of  balloon,  flight  time, 
and  pilot  in  command,  and  adding  the 
definition  of  powered-Uft  to  read  as 
follows: 


S1.1    Qanaral  definltkNis. 


Balloon  means  a  lighter-than-air 
aircraft  that  is  not  engine  driven,  and 
that  sustains  flight  through  the  use  of 
either  gas  buoyancy  or  an  airborne 
heater. 

•  •        •        •        • 

Flight  time  means: 

(1)  Pilot  time  that  commences  when 
an  aircraft  moves  under  its  own  power 
for  the  purpose  of  flight  and  ends  when 
the  aircraft  comes  to  rest  after  landing; 
or 

(2)  For  a  glider  without  self-laupch 
capability,  pilot  time  that  commences 
when  the  glider  is  towed  for  the  purpose 
of  flight  and  ends  when  the  glider 
comes  to  rest  after  landing. 

•  *        *        •        • 

Pilot  in  command  means  the  person 
who: 

(1)  Has  final  authority  and 
responsibility  for  the  operation  and 
safety  of  the  flight: 

(2)  Has  been  designated  as  pilot  in 
command  before  or  during  the  flight; 
and 

(3)  Holds  the  appropriate  category, 
class,  and  type  rating,  if  appropriate,  for 
the  conduct  of  the  flight. 

Powered-Uft  means  a  heavier-than-air 
aircraft  capable  of  vertical  takeoff, 
vertical  landing,  and  low  speed  flight 
that  depends  principally  on  engine- 
driven  lift  devices  or  engine  thrust  for 
lift  dxiring  these  flight  regimes  and  on 
nonrotating  airfoil(s)  for  lift  during 
horizontal  flight. 

•  a  •  •  * 

3.  Part  61  is  revised  to  read  as  follows: 

PART  61— CERTIFICATION:  PILOTS, 
FUQHT  INSTRUCTORS.  AND  GROUND 
INSTRUCTORS 

SPECIAL  FEDERAL  AVIATION 
REGULATIONS 

SPAR  58    [NOTE] 

SFAR73 

Subpart  A— General 

Sec 

61.1  Applicability  and  definitions. 

61.2  Certification  of  foreign  pilots,  flight 
instructors,  and  ground  instructors. 

61.3  Requirement  for  certificates,  ratings, 
and  authorizations. 

61.4  Approval  of  flight  simulators  and  flight 
training  devices. 

61.5  Certificates  and  ratings  issued  imder 
this  part. 

61.7    Obsolete  certificates  and  ratings. 
61.9    (Reserved) 

61.11    Expired  pilot  certificates  and 
reissuance. 


61.13  Issuance  of  airman  certificates, 
ratings,  and  authorizations. 

61.14  Refusal  to  submit  to  a  drug  or  alcohol 
test. 

61.15  Offenses  involving  alcohol  or  drugs. 

61.16  Refusal  to  submit  to  an  alcohol  test  or 
to  furnish  test  results. 

61.17  Temporary  certi  ficate. 

61.19    Duration  of  pilot  and  instructor 

certificates. 
61.21    Duration  of  a  Category  II  and  a 

Category  ID  pilot  authorization  (for  other 

than  part  121  and  part  135  use). 
61.23    Medical  certificates:  Requirement  and 

duration. 
61.25    Change  of  name. 
61.27    Voluntary  surrender  or  exchange  of 

certificate. 
61 .  29    Replacement  of  a  lost  or  destroyed 

airman  or  medical  certificate  or 

knowledge  test  report. 
61.31    Type  rating  requirements,  additional 

training,  and  authorization  requirements. 
61.33    Tests:  General  procedure. 
61.35    Knowledge  test:  Prerequisites  and 

passing  grades. 
61.37    Knowledge  tests:  Cheating  or  other 

unauthorized  conduct. 
61.39    Prerequisites  for  practical  tests. 
61.41    Flight  training  received  from  flight 

instructors  not  certificated  l>y  the  FAA. 
61.43    Practical  tests:  General  procedures. 
61.45    Practical  tests:  Required  aircraft  and  ■ 

equipment. 
61.47    Status  of  an  examiner  who  is 

authorized  l)y  the  Administrator  to 

conduct  practical  tests. 
61.49    Retesting  after  failure. 
61.51     Pilot  logbooks. 
61.53    Prohibition  on  operations  during 

medical  deficiency. 

61.55  Second-in-command  qualifications. 

61.56  Flight  review. 

61.57  Recent  flight  experience:  Pilot  in 
conunand. 

61.58  Pilot-in-command  proficiency  check: 
Operation  of  aircraft  requiring  more  than 
one  pilot 

61.59  Falsification,  reproduction,  or 
alteration  of  applications,  certificates, 
loglxwks,  reports,  or  records. 

61.60  Change  of  address. 


Subpart  B — Aircraft  Ratings  and  Pilot 
Authorizations 

61.61    Applicability. 

61.63  Additional  aircraft  ratings  (other  than 
airline  transport  pilot). 

61.64  (Reserved). 

61.65  Instrument  rating  requirements. 

61.67  Category  U  pilot  authorization 
requirements. 

61.68  Category  in  pilot  authorization 
requirements. 

61.69  Glider  towing:  Experience  and 
training  requirements. 

61.71    Graduates  of  an  approved  training 

program  other  than  under  this  part: 

Special  rules. 
61.73    Military  pilots  or  former  military 

pilots:  Special  rules. 
61.75    Private  pilot  certificate  issued  on  the 

basis  of  a  foreign  pilot  license. 
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61.77    Special  purpose  pilot  authorization: 
Operation  of  U.S.-registered  civil  aircraft 
leased  by  a  person  who  is  not  a  U.S. 
citizen. 


SolqiMut  C— Student  Pilots 

61.81     Applicability. 

61.83    Eligibility  requirements  for  student 

pilots. 
61.85    Application. 

61.87    Solo  requirements  for  student  pilots. 
61.89    General  limitations. 
61.91     (Reserved) 
61.93  Solo  cross-country  flight  requirements. 

61.95  Operations  in  Class  B  airspace  and  at 
airports  located  within  Class  B  airspace. 

Subpart  D— Recreational  Pilots 

61.96  Applicability  and  eligibility 
requirements:  General. 

61.97  Aeronautical  knowledge. 

61.98  Flight  proficiency. 

61.99  Aeronautical  experience. 

61.100  Pilots  based  on  small  islands. 

61.101  Recreational  pilot  privileges  and 
limitations. 

Subpart  E— Private  Pilota 

61.102  Applicability. 

61.103  Eligibility  requirements:  General. 
61.105    Aeronautical  knowledge. 
61.107    Flight  proficiency. 

61.109  Aeronautical  experience. 

61.110  Night  flying  exceptions. 

61.111  Cross-country  flights:  Pilots  based 
on  small  islands. 

61.113    Private  pilot  privileges  and 
limitations:  Pilot  in  command. 

61.115    Balloon  rating:  Limitations. 

61.117    Private  pilot  privileges  and 
limitations:  Second  in  command  of 
aircraft  requiring  more  than  one  pilot 

61.118— «1.120    (Reserved). 

Subpart  F — Commercial  Pilots 

61.121     Applicability. 

61.123    Eligibility  requirements:  GeneraL 

61.125    Aeronautical  knowledge. 

61.127    Flight  proficiency. 

61.129    Aeronautical  experience. 

61.131    Exceptions  to  the  night  flying 

requirements. 
61.133    Commercial  pilot  privileges  and 

limitations. 
61.135—61.141     (Reserved) 

Subpart  G— Airline  Transport  Piloti 

61.151     Applicability. 

61.153    Eligibility  requirements:  General. 

61.155    Aeronautical  knowledge. 

61.157  Flight  proficiency. 

61.158  (Reserved) 

61.159  Aeronautical  experience:  Airplane 
category  rating. 

61.161    Aeronautical  experience:  Rotorcraft 
category  and  belicoptn'  class  rating. 

61.163    Aeronautical  experience:  Powered- 
lift  category  rating. 

61.165    Additional  aircraft  category  and 
class  ratings. 


61.167    Privities. 
61.169—61.171     (Reserved) 

Subpart  H— FUgbt  Instructors 

61.181     Applicability. 

61.183    Eligibility  requirements. 

61.185    Aeronautical  knowledge. 

61.187    Flight  proficiency. 

61.189    Flight  instructor  records. 

61.191     Additional  flight  instructor  ratings. 

61.193    Flight  instructor  privileges. 

61.195    Flight  instructor  limitations  and 

qualifications. 
61.197    Renewal  of  flight  instructor 

certificates. 
61.199    Expired  flight  instructor  certificates 

and  ratings. 
61.201    [Resenred] 

Sul^Mrt  1— Ground  Instructors 

61.211     Applicability. 
61.213    Eligibility  requirements. 
61.215    Ground  instructor  privileges. 
61.217    Currency  requirements. 

Autbority:  49  U.S.C.  106(g),  40113,  44701- 
44703,  44707,  44709-44711,  45102-45103, 
45301-45302. 

SPECIAL  FEDERAL  AVIATION 
REGULATIONS 

SFAR  No.  58 

Editorial  Note:  For  the  text  of  SFAR  No. 
58,  see  i>art  121  of  this  chapter. 

SFAR  NO.  73— ROBINSON  R-22m-44 
SPECIAL  TRAINING  AND  EXPERIENCE 
REQUIREMENTS 

Sections 

1.  Applicability. 

2.  Required  training,  aeronautical 
experience,  endorsements,  and  flight  review. 

3.  Expiration  date. 

1.  Applicability.  Under  the  procedures 
prescribed  herein,  this  SFAR  applies  to  all 
persons  who  seek  to  manipulate  the  controls 
or  act  as  pilot  in  command  of  a  Robinson 
model  R-22  or  R-44  helicopter.  The 
requirements  stated  in  this  SFAR  are  in 
addition  to  the  current  requirements  of  part 
61. 

2.  Required  training,  aeronautical 
experience,  endorsements,  and  flight  review. 

(a)  Awareness  Training: 

(1)  Except  as  provided  in  paragraph  (a)(2) 
of  this  section,  no  person  may  manipulate  the 
controls  of  a  Robinson  model  R-22  or  R-44 
helicopter  after  March  27, 1995,  for  the 
purpose  of  flight  unless  the  awareness 
training  specified  in  paragraph  (a)(3)  of  this 
section  is  completed  and  the  person's 
logbook  has  been  endorsed  by  a  certified 
flight  instructor  authorized  under  paragraph 
(b)(5)  of  this  section. 

(2)  A  person  who  holds  a  rotorcraft 
category  and  helicopter  class  rating  on  that 
person's  pilot  certificate  and  meets  the 
experience  requirements  of  paragraph  (b)(1) 
or  paragraph  (b)(2)  of  this  section  may  not 


manipulate  the  controls  of  a  Robinson  model 
R-22  or  R— 44  helicopter  for  the  purpose  of 
flight  after  April  26, 1995,  unless  the 
SMrareness  training  specified  in  {taragraph 
(a)(3)  of  this  section  is  completed  and  the 
person's  logbook  has  been  endorsed  by  a 
certified  flight  instructor  authorized  under 
paragraph  (b)(5)  of  this  section. 

(3)  Awareness  training  must  be  conducted 
by  a  certified  flight  instructor  who  has  been 
endorsed  under  paragraph  (b)(5)  of  this 
section  and  consists  of  instruction  in  the 
following  general  subject  areas: 

(i)  Energy  management; 

(ii)  Mast  bumping; 

(iii)  Low  rotor  RPM  (blade  stall); 

(iv)  Low  G  hazards:  and 

(v)  Rotor  RPM  decay. 

(4)  A  person  who  can  show  satisfectory 
completion  of  the  manufacturer's  safety 
course  after  January  1, 1994,  may  obtain  an 
endorsement  from  an  FAA  aviation  safiaty 
inspector  in  lieu  of  completing  the  awareness 
training  required  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  section. 

(b)  Aeronautical  Experience: 

(1)  No  person  may  act  as  pilot  in  command 
of  a  Robinson  model  R-22  unless  that  person: 

(i)  Has  had  at  least  200  flight  hours  in 
helicopters,  at  least  50  flight  hours  of  which 
were  in  the  Robinson  R-22;  or 

(ii)  Has  had  at  least  10  hours  dual 
instruction  in  the  Robinson  R-22  and  has 
received  an  endorsement  from  a  certified 
flight  instructor  authorized  under  paragraph 
(b)(5)  of  this  section  that  the  individual  has 
been  given  the  training  required  by  this 
paragraph  and  is  proficient  to  act  as  pilot  in 
command  of  an  R-22.  Beginning  12  calendar 
months  after  the  date  of  the  endorsement,  the 
individual  may  not  act  as  pilot  in  command 
unless  the  individual  has  completed  a  flight 
review  in  an  R-22  within  the  preceding  12 
calendar  months  and  obtained  an 
endorsement  for  that  flight  review.  The  dual 
instruction  must  include  at  least  the 
following  abnormal  and  emergency 
procedures  flight  training: 

(A)  Enhanced  training  in  autorotation 
procedures, 

(B)  Engine  rotor  RPM  control  «vithout  the 
use  of  the  governor, 

(C)  Low  rotor  RPM  recognition  and 
recovery,  and 

(D)  Efiiscts  of  low  G  maneuvers  and  proper 
recovery  procedures. 

(2)  No  person  may  act  as  pilot  in  command 
of  a  Robinson  model  R-44  unless  that  person: 

(i)  Has  had  at  least  200  flight  hours  in 
helicopters,  at  least  50  flight  hours  of  which 
were  in  the  Robinson  R-44;  or 

(ii)  Has  had  at  least  10  hours  dual 
instruction  in  the  Robinson  R— 44,  and  has 
received  an  endorsement  from  a  certified 
flight  instructor  authorized  under  paragraph 
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(bMS)  of  this  section  that  the  individual  has 
been  given  the  training  required  by  this 
paragraph  and  is  proficient  to  act  as  pilot  in 
cammand  of  an  R-44.  Beginning  12  calendar 
months  after  the  date  of  the  endorsement,  the 
individual  may  not  act  as  pUot  in  command 
luiless  the  individual  has  completed  a  flight 
review  is  an  R-44  within  the  preceding  12 
calendar  months  and  obtained  an 
endorsement  for  that  flight  review.  The  dual 
instruction  must  include  at  least  the 
following  abnormal  and  emergency 
procediues  flight  training: 

(A)  Enhanced  training  in  autorotation 
procedures, 

(B)  Engine  rotor  RPM  control  without  the 
use  of  the  governor. 

(C)  Low  rotor  RPM  recognition  and 
recovery,  and 

(D)  Effects  of  low  G  maneuvers  and  proper 
recovery  procedures. 

(3)  A  person  who  does  not  hold  a  rotorciafl 
category  and  helicopter  class  rating  must 
have  had  at  least  20  hours  of  dual  instruction 
in  a  Robinson  R-22  helicopter  prior  to 
operating  it  in  solo  flight  In  addition,  the 
person  must  obtain  an  endorsement  from  a 
certified  flight  instructor  authorized  under 
paragraph  (b)(5)  of  this  section  that 
instruction  has  been  given  in  those 
maneuvers  and  procedures,  and  the 
instructor  has  found  the  applicant  proficient 
to  solo  a  Robinson  R-22.  This  endorsement 
is  valid  for  s  period  of  90  days.  The  dual 
instruction  must  include  at  least  the 
following  abnormal  and  emergency 
procedures  flight  training: 

(i)  Enhanced  training  in  autorotation 
ptocedures, 

(ii)  Engine  rotor  RPM  control  mthout  the 
use  of  the  governor, 

(ill)  Low  rotor  RPM  recognition  and 
recovery,  and 

(iv)  Bfiscts  of  low  G  maneuvers  and  proper 
recovery  procedures. 

(4)  A  person  who  does  not  hold  a  rotorcraft 
category  and  helicopter  class  rating  must 
have  had  at  least  20  hours  of  dual  instruction 
in  a  Robinson  R—44  helicopter  prior  to 
operating  it  in  solo  flight.  In  addition,  the 
person  must  obtain  an  endorsement  from  a 
certified  flight  instructor  authorized  under 
paragraph  (b)(5)  of  this  section  that 
inatniction  has  been  given  in  those 
maneuvers  and  procedures,  and  the 
instructor  has  found  the  applicant  proficient 
to  solo  a  Robinson  R-44.  This  endorsement 
is  valid  for  a  period  of  90  days.  The  dual 
instruction  must  include  at  least  the 
following  abnormal  and  emergency 
procedures  flight  training: 

(i)  Enhanced  training  in  autorotation 
procedures. 

(ii)  Engine  rotor  RPM  control  %rithout  the 
use  of  the  governor, 

(iii)  Low  rotor  RPM  recognition  and 
recovery,  and 

(iv)  ESects  of  low  G  maneuvers  and  proper 
recovery  procedures. 

(5)  ^4o  certified  flight  instructor  may 
provide  instruction  or  conduct  a  flight  review 
in  a  Robinson  model  R-22  or  R-44  unless 
that  instructor 

fi)  Completes  the  awareness  training  in 
paragraph  (2)(a)  of  this  SPAR: 
'     (ii)MiMts  the  experience  requirements  of 
paragraph  2(bKlKi)  of  this  SFAR  for  the  R- 


22.  or  paragraph  2(b)(2)(i)  of  this  SFAR  for 
the  R-44; 

(iii)  Has  completed  flight  training  in  an  R- 
22,  R-44,  or  both,  on  the  following  abnormal 
and  emergency  procedures: 

(A)  Enhanced  training  in  autorotation 
procedures. 

(B)  Engine  rotor  RPM  control  without  the 
use  of  the  governor, 

(C)  Low  rotor  RPM  recognition  and 
recovery,  and 

P)  Effects  of  low  G  maneuvers  and  proper 
recovery  procedures. 

(iv)  Been  authorized  by  endorsement  from 
an  FAA  aviation  safety  inspector  or 
authorized  designated  examiner  that  the 
instructor  has  completed  the  appropriate 
training,  meets  the  experience  requirements, 
and  has  satisfactorily  demonstrated  an  ability 
to  provide  instruction  on  the  general  subject 
areas  of  paragraph  2(a)(3)  of  this  SFAR.  and 
the  flight  training  identified  in  paragraph 
2(b)(5)(iii)  of  this  SFAR. 

(c)  Flight  Review: 

(1)  No  flight  review  completed  to  satisfy 
$61.56  by  an  individual  after  becoming 
eligible  to  function  as  pilot  in  command  in 

a  Robinson  R-22  helicopter  shall  be  valid  for 
the  operation  of  R-22  helicopter  unless  that 
flight  review  was  taken  in  an  R-22. 

(2)  No  flight  review  completed  to  satisfy 
$61.56  by  individual  after  becoming  eligible 
to  function  as  pilot  in  command  in  a 
Robinson  R-44  helicopter  shall  be  valid  for 
the  operation  of  R—44  helicopter  unless  that 
flight  review  was  taken  in  the  R-44. 

(3)  The  flight  review  will  include  a  review 
of  the  awareness  training  subject  areas  of 
paragraph  2(a)(3)  of  this  SFAR  and  the  flight 
training  identified  In  paragraph  2(b)  of  this 
SFAR. 

(d)  Currency  Requirements:  No  person  may 
act  as  pilot  in  command  of  a  Robinson  model 
R-22  or  R-44  helicopter  carrying  passengen 
unless  the  pilot  in  command  has  met  the 
recency  of  flight  experience  requirements  of 
$61.57  in  an  R-22  or  R-44,  as  appropriate. 

3.  Expiration  date.  This  SFAR  expires 
December  31, 1997,  unless  sooner 
superseded  or  rescinded. 

Subpart  A— General 

f61.1    AppMcabWy  and  dallnmooa. 

(a)  This  part  prescribes: 

(1)  The  requirements  for  issuing  pilot, 
flight  instructor,  and  groimd  instructor 
certificates  and  ratings;  the  conditions 
under  which  those  certificates  and 
ratings  are  necessary;  and  the  privileges 
and  limitations  of  those  certificates  and 
ratings. 

(2)  The  requirements  for  isstiing  pilot, 
flight  instructor,  and  ground  instructor 
authorizations;  the  conditions  under 
which  those  authorizations  are 
necessary;  and  the  privileges  and 
limitations  of  those  Authorizations. 

(3)  The  requirements  for  issuing  pilot, 
flight  instructor,  and  ground  instructor 
certificates  and  ratings  for  persons  who 
have  taken  courses  approved  by  the 
Administrator  under  other  parts  of  this 
chapter. 


(b)  For  the  purpose  of  this  part: 

(1)  Aemnautical  experience  means 
pilot  time  obtained  in  an  aircraft, 
approved  flight  simulator,  or  approved 
flight  training  device  for  meeting  the 
appropriate  training  and  flight  time 
requirements  for  an  airman  certificate, 
rating,  flight  review,  or  recency  of  flight 
experience  requirements  of  this  part. 

(2)  Authorized  instructor  means — 

(i)  A  person  who  holds  a  valid  groimd 
instructor  certificate  issued  under  part 
61  or  part  143  of  this  chapter  when 
conducting  ground  training  in 
accordance  with  the  privileges  and 
limitations  of  his  or  her  ground 
instructor  certificate; 

(ii)  A  person  who  holds  a  current 
flight  instructor  certificate  issued  imder 
part  61  of  this  chapter  when  conducting 
ground  training  or  flight  training  in 
accordance  with  the  privileges  and 
limitations  of  his  or  her  fli^t  instructor 
certificate;  or 

(iii)  A  person  authorized  by  the 
Administrator  to  provide  groimd 
training  or  flight  training  under  SFAR 
No.  58,  or  part  61,  121,  135,  or  142  of 
this  chapter  when  conducting  ground 
training  or  flight  training  in  accordance 
with  that  authority. 

(3)  Cross-country  time  means  that 
time  obtained  in  fUght  in  an  aircraft 
and,  except  as  provided  in  paragraph 
(b)(3)(iv)  of  this  section,  each  flight  must 
include  a  landing  at  a  point  other  than 
the  point  of  departure,  and — 

(i)  The  person  must — 

(A)  Hold  a  pilot  certificate  issued 
under  this  part;  and 

(B)  Use  dead  reckoning,  pilotage, 
electronic  navigation  aids,  radio  aids,  or 
other  navigation  systems  to  navigate  to 
the  landing  point. 

(ii)  For  the  purpose  of  meeting  the 
cross-country  time  eligibility 
requirements  for  a  private  pilot 
certificate  (except  with  a  rotorcraft 
rating),  commercial  pilot  certificate,  or 
an  instrument  rating,  any  point  of 
landing  must  be  at  least  a  straight-line 
distance  of  more  than  50  nautical  miles 
from  the  original  point  of  departure. 

(iii)  For  the  purpose  of  meeting  the 
cross-country  time  eligibiUty 
requirements  for  a  private  pilot 
certificate  with  a  rotorcraft  rating,  any 
point  of  landing  must  be  at  least  a 
straight-line  distance  of  more  than  25 
nautical  miles  from  the  original  point  of 
departure. 

(iv)  For  a  commercial  pilot,  airline 
transport  pilot,  or  a  military  pilot  who 
is  qualified  for  a  commercial  pilot 
certificate  under  §61.73  of  this  part, 


cross-country  time  includes  a  flight  that 
is  at  least  a  straight-line  distance  of 
more  than  50  nautical  miles  from  the 
original  point  of  departure  and  uses 
dead  reckoning,  pilotage,  electronic 
navigation  aids,  radio  aids,  or  other 
navigation  systems. 

(4)  Examiner  means  any  person  who 
is  authorized  by  the  Administrator  to 
conduct  a  pilot  proficiency  test  or  a 
practical  test  for  an  airman  certificate  or 
rating  issued  under  this  part,  or  a  person 
who  is  authorized  to  conduct  a 
knowledge  test  under  this  part. 

(5)  Flight  simulator  means  a  device 
that— 

(i)  Is  a  full-size  aircraft  cockpit  replica 
of  a  specific  type  of  aircraft,  or  make, 
model,  and  series  of  aircraft; 

(ii)  Includes  the  hardware  and 
software  necessary  to  represent  the 
aircraft  in  ground  operations  and  flight 
operations: 

(iii)  Uses  a  force  cueing  system  that 
provides  cues  at  least  equivalent  to 
those  cues  provided  by  a  3  degree 
freedom  of  motion  system; 

(iv)  Uses  a  visual  system  that  provides 
at  least  a  45  degree  horizontal  field  of 
view  and  a  30  degree  vertical  field  of 
view  simultaneously  for  each  pilot;  and 

(v)  Has  been  evaluated,  qualified,  and 
approved  by  the  Administrator. 

(6)  Flight  training  means  that  training, 
other  than  ground  training,  received 
fiom  an  authorized  instructor  in  flight 
in  an  aircraft. 

(7)  Flight  training  device  means  a 
device  that — 

(i)  Is  a  full-size  repUca  of  the 
instruments,  equipment,  panels,  and 
controls  of  an  aircraft,  or  set  of  aircraft, 
in  an  open  flight  deck  area  or  in  an 
enclosed  cockpit,  including  the 
hardware  and  software  for  the  systems 
installed,  that  is  necessary  to  simulate 
the  aircraft  in  ground  and  flight 
operations; 

(ii)  Need  not  have  a  force  (motion) 
cueing  or  visual  system;  and 

(iii)  Has  been  evaluated,  qualified, 
and  approved  by  the  Administrator. 

(8)  Ground  training  means  that 
training,  other  than  flight  training, 
received  from  an  authorized  instructor. 

(9)  Instrument  approach  means  an 
approach  procedure  defined  in  part  97 
of  this  chapter. 

(10)  Instrument  training  means  that 
time  in  which  instrument  training  is 
received  fiom  an  authorized  instructor 
under  actual  or  simulated  instrument 
conditions. 

(11)  Knowledge  test  means  a  test  on 
the  aeronautical  knowledge  areas      * 
required  for  an  airman  certificate  or 
rating  that  can  be  administered  in 
written  form  or  by  a  computer. 

(12)  Pilot  time  means  tnat  time  in 
which  a  person — 


(i)  Serves  as  a  required  pilot; 

(ii)  Receives  training  from  an 
authorized  instructor  in  an  aircraft, 
approved  flight  simulator,  or  approved 
flight  training  device;  or 

(iii)  Gives  training  as  an  authorized 
instructor  in  an  airaaft,  approved  flight 
simulator,  or  approved  flight  training 
device. 

(13)  Practical  test  means  a  test  on  the 
areas  of  operations  for  an  airman 
certificate,  rating,  or  authorization  that 
is  conducted  by  having  the  applicant 
respond  to  questions  and  demonstrate 
maneuvers  in  flight,  in  an  approved 
flight  simulator,  or  in  an  approved  flight 
training  device. 

(14)  Set  of  aircraft  means  aircraft  that 
share  similar  performance 
characteristics,  such  as  similar  airspeed 
and  altitude  operating  envelopes, 
similar  handling  characteristics,  and  the 
same  number  and  type  of  propulsion 
systems. 

(15)  Training  time  means  training 
received — 

(i)  In  flight  from  an  authorized 
idstructor; 

(ii)  On  the  ground  from  an  authorized 
instructor;  or 

(iii)  In  an  approved  flight  simulator  or 
approved  flight  training  device  fiom  an 
authorized  instructor. 

S81.2    Cartlflcation  of  foreign  pilots,  fltght 
instructors,  and  ground  Instructors. 

(a)  Except  as  provided  for  in 
paragraph  (b)  of  this  section,  an  airman 
certificate  may  not  be  issued  to  a  person 
who  is  not  a  citizen  of  the  United  States 
or  a  resident  aUen  of  the  United  States 
unless  that  person  passes  the 
appropriate  knowledge  or  practical  test 
within  the  United  States. 

(b)  A  person  who  is  not  a  citizen  of 
the  United  States  or  a  resident  alien  of 
the  United  States  may  be  issued  an 
airman  certificate,  and  the  knowledge 
test  and  practical  test  for  that  certificate 
may  be  administered  outside  the  United 
States  when: 

(1)  The  Administrator  determines  the 
person  needs  a  pilot  certificate  to 
operate  as  a  required  pilot  crewmember 
of  a  civil  aircraft  of  U.S.  registry; 

(2)  The  Administrator  determines  the 
person  needs  a  flight  instructor 
certificate  or  ground  instructor 
certificate  to  train  persons  who  are 
citizens  of  the  United  States; 

(3)  The  certificate  is  for  an  addition  of 
a  category,  class,  instrument,  or  type 
rating  onto  an  existing  U.S.  pilot 
certificate,  provided  the  certificate  is  not 
one  that  was  issued  on  the  basis  of  a 
foreign  pilot  license; 

(4)  The  certificate  is  for  an  addition, 
renewal,  or  reinstatement  of  a  category, 
class,  or  instrument  rating  onto  an 


existing  U.S.  flight  instructor  certificate; 
or 

(5)  The  certificate  is  for  an  addition  of 
a  rating  onto  an  existing  U.S.  ground 
instructor  certificate. 

(c)  Training  centers  and  their  satellite 
training  centers  certificated  under  part 
142  of  this  chapter,  may,  outside  the 
United  States — 

(1)  Prepare  and  recommend 
applicants  for  additional  ratings  of  and 
endorsements  to  certificates  issued 
under  this  part,  and  issue  additional 
ratings  and  provide  endorsements 
within  the  authority  granted  to  that 
training  center  by  the  Administrator; 
and 

(2)  Prepare  and  recommend  U.S. 
citizen  applicants  for  airman 
certificates,  and  issue  certificates  to  U.S. 
citizens  within  the  authority  granted  to 
that  training  center  by  the 
Administrator. 

§61.3    Requlrsmsntlor  csflinmss. 
ratings,  and  authortzattons. 

(a)  Pilot  certificate.  A  person  may  not 
act  as  pilot  in  command  or  in  any  other 
capacity  as  a  required  pilot  of  a  dvil 
aircraft  of  U.S.  registry,  unless  that 
person  has  a  valid  pilot  certificate  or 
special  purpose  pilot  authorization 
issued  under  this  part  in  that  person's 
physical  possession  or  readily 
accessible  in  the  aircraft  when 
exercising  the  privileges  of  that  pilot 
certificate  or  authorization.  However, 
when  the  aircraft  is  operated  within  a 
foreign  country,  a  current  pilot  license 
issued  by  the  coimtry  in  which  the 
aircraft  is  operated  may  be  used. 

(b)  Required  pilot  certificate  for 
operating  a  foreign-registered  aircraft.  A 
person  may  not  act  as  pilot  in  conunand 
or  in  any  other  capacity  as  a  required 
pilot  of  a  civil  aircraft  of  foreign  registry 
within  the  United  States,  unless  that 
person's  pilot  certificate: 

(1)  Is  valid  and  in  that  person's 
physical  possession,  or  readily 
accessible  in  the  aircraft  when 
exercising  the  privileges  of  that  pilot 
certificate;  and 

(2)  Has  been  issued  under  this  part,  or 
has  been  issued  or  validated  by  the 
country  in  which  the  aircraft  is 
registered. 

(c)  Medical  certificate.  (1)  Except  as 
provided  for  in  paragraph  (c)(2)  of  this 
section,  a  person  who  is  acting  as  pilot 
in  command  or  in  any  other  capacity  as 
a  required  crewmember  under  any  part 
of  this  chapter  must  have  a  current  and 
appropriate  medical  certificate,  or  other 
documentation  acceptable  to  the 
Administrator,  that  has  been  issued 
under  part  67  of  this  chapter  and  is  in 
the  person's  physical  possession  or 
readily  accessible  in  the  aircraft 
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(2)  A  person  is  not  required  to  meet 
the  requirements  of  paragraph  (c)(1)  of 
this  section  if  that  person — 

(i)  k  exercising  tne  privileges  of  a 
student  pilot  certificate  while  seeking  a 
pilot  certificate  with  a  glider  category 
rating  or  balloon  class  rating; 

(ii)  Is  holding  a  pilot  certificate  with 
a  balloon  class  rating  and  is  piloting  or 
providing  training  in  a  balloon  as 
appropriate; 

liii)  k  holding  a  pilot  certificate  or  a 
fli^t  instructor  certificate  with  a  glider 
category  rating,  and  is  piloting  or 
providing  training  in  a  glider,  as 
appropriate; 

(iv)  Except  as  provided  in  paragraph 
(c)(2)(iii)  of  this  section,  is  exercising 
the  privileges  of  a  flight  instructor 
certificate,  provided  the  person  is  not 
acting  as  pilot  in  command  or  as  a 
required  crewmember, 

(v)  Is  exercising  the  privileges  of  a 
ground  instructor  certificate; 

(vi)  Is  operating  an  aircraft  within  a 
foreign  country  using  a  pilot  license 
issued  by  that  country  and  possesses 
evidence  of  current  medical 
qualification  for  that  license;  or 

(vii)  Is  operating  an  aircraft  with  a 
U.S.  pilot  certificate,  issued  on  the  basis 
of  a  foreign  pilot  license,  issued  under 
§61.75  of  this  part,  and  holds  a  current 
medical  certificate  issued  by  the  foreign 
country  that  issued  the  foreign  pilot 
Ucenae.  which  is  in  that  person's 
physical  possession  or  readily 
accessible  in  the  aircraft  when 
exercising  the  privileges  of  that  airman 
certificate. 

(d)  Flight  instructor  certificate.  (1)  A 
person  who  holds  a  flight  instructor 
certificate  must  have  that  certificate,  or 
other  docimientation  acceptable  to  the 
Administrator,  in  that  person's  physical 
possession  or  readily  accessible  in  the 
aircraft  when  exercising  the  privileges 
of  that  flight  instructor  certificate. 

(2)  Except  as  provided  in  paragraph 
(d)(3)  of  thds  section,  no  person  other 
than  the  holder  of  a  flight  instructor 
certificate  with  the  appropriate  rating  on 
that  certificate  may — 

(i)  Give  training  required  to  qualify  a 
poson  for  solo  flight  and  solo  cross- 
country flight; 

(ii)  Endorse  an  applicant  for  a  pilot, 
flight  instructor,  or  ground  instructor 
certificate  or  rating  issued  under  this 
part; 

(iii)  Endorse  a  pilot  logbook  to  show 
training  given;  or 

(iv)  Endorse  a  student  pilot  certificate 
and  logbook  for  solo  operating 
privileges. 

(3)  A  flight  instructor  certificate  is  not 
necessary  if  the  training  is  given  by — 

(i)  The  holder  of  a  ccHnmercial  pilot 
certificate  with  a  lighter-than-air  rating. 


provided  the  training  is  given  in 
accordance  with  the  privileges  of  the 
certificate  in  a  lighter-than-air  aircraft; 

(ii)  The  holder  of  an  airhne  transport 
pilot  certificate  with  a  rating 
appropriate  to  the  aircraft  in  which  the 
training  is  given,  provided  the  training 
is  given  in  accordance  with  the 
privileges  of  the  certificate  and 
conducted  in  accordance  with  an 
approved  air  carrier  training  program 
approved  under  part  121  or  135  of  this 
chapter. 

(iii)  A  person  who  is  qualified  in 
accordance  with  subpart  C  of  part  142 
of  this  chapter,  provided  the  training  is 
conducted  in  accordance  with  an 
approved  i}art  142  training  program; 

(iv)  A  flight  instructor  not  certificated 
by  the  FAA  in  accordance  with  §  61.41 
of  this  part;  or 

(v)  The  holder  of  a  ground  instructor 
certificate  in  accordance  with  the 
privileges  of  the  certificate. 

(e)  Instrument  rating.  No  person  may 
act  as  pilot  in  command  of  a  dvil 
aircraft  under  IFR  or  in  weather 
conditions  less  than  the  minimums 
prescribed  for  VFR  flight  unless  that 
person  holds: 

(1)  The  appropriate  aircraft  category, 
class,  type  (if  required),  and  instrument 
rating  on  that  person's  pilot  certificate 
for  any  airplane,  helicopter,  or  powered- 
lift  being  flown; 

(2)  An  airline  transport  pilot 
certificate  with  the  appropriate  aircraft 
category,  class,  and  type  rating  (if 
required)  for  the  aircraft  being  flown; 

(3)  For  a  gUder,  a  pilot  certificate  with 
a  ghder  category  rating  and  an  airplane 
instrument  rating;  or 

(4)  For  an  airship,  a  commercial  pilot 
certificate  with  a  lighter-than-air 
category  rating  and  airship  class  rating. 

(f)  Category  n  pilot  authorization. 
Except  for  a  pilot  conducting  Category 
n  operations  under  part  121  or  part  135, 
a  person  may  not: 

(1)  Act  as  pilot  in  command  of  a  dvil 
aircraft  during  Category  II  operations 
unless  that  person — 

(i)  Holds  a  current  Category  II  pilot 
authorization  for  that  category  or  class 
of  aircraft,  and  the  type  of  aircraft,  if 
applicable;  or 

(ii)  In  the  case  of  a  civil  aircraft  of 
foreign  registry,  is  authorized  by  the 
country  of  registry  to  act  as  pilot  in 
command  of  that  aircraft  in  Category  n 
operations. 

(2)  Act  as  second  in  command  of  a 
dvil  aircraft  during  Category  II 
operations  imless  that  person — 

(i)  Holds  a  valid  pilot  certificate  with 
category  and  class  ratings  for  that 
aircraft  and  a  current  instrument  rating 
for  that  category  aircraft; 


(ii)  Holds  an  airline  transport  pilot 
certificate  with  category  and  class 
ratings  for  that  aircraft;  or 

(iii)  In  the  case  of  a  civil  aircraft  of 
foreign  registry,  is  authorized  by  the 
country  of  registry  to  act  as  second  in 
command  of  that  aircraft  during 
Category  U  operations. 

(g)  Category  Ul  pilot  authorization. 
Except  for  a  pilot  conducting  Category 
m  operations  under  part  121  or  part 
135,  a  person  may  not: 

(1)  Act  as  pilot  in  command  of  a  dvil 
aircraft  during  Category  in  operations 
imless  that  person — 

(i)  Holds  a  current  Category  ID  pilot 
authorization  for  that  category  or  class 
of  aircraft,  and  the  type  of  aircraft,  if 
applicable:  or 

(ii)  In  the  case  of  a  civil  aircraft  of 
foreign  registry,  is  authorized  by  the 
country  of  registry  to  ad  as  pilot  in 
command  of  that  aircraft  in  Category  in 
operations. 

(2)  Ad  as  second  in  command  of  a 
dvil  aircraft  during  Category  ni 
operations  imless  that  person — 

(i)  Holds  a  valid  pilot  certificate  with 
category  and  class  ratings  for  that 
aircraft  and  a  current  instrument  rating 
for  that  category  aircraft: 

(ii)  Holds  an  airline  transport  pilot 
certificate  with  category  and  class 
ratings  for  that  aircraft;  or 

(iii)  In  the  case  of  a  civil  aircraft  of 
foreign  registry,  is  authorized  by  the 
country  of  registry  to  ad  as  second  in 
command  of  that  aircraft  during 
Category  in  operations. 

(h)  Category  A  aircraft  pilot 
authorization.  The  Administrator  may 
issue  a  certificate  of  authorization  for  a 
Category  U  or  Category  m  operation  to 
the  pilot  of  a  small  aircraft  that  is  a 
Category  A  aircraft,  as  identified  in 
§  97.3(b)(1)  of  this  chapter  if: 

(1)  "The  Administrator  determines  that 
the  Category  n  or  Category  m  operation 
can  be  performed  safely  by  that  pilot 
under  the  terms  of  the  certificate  of 
authorization;  and 

(2)  The  Category  n  or  Category  m 
operation  does  not  involve  the  carriage 
of  persons  or  property  for  compensation 
or  hire. 

(i)  Ground  instructor  certificate.  (1) 
Each  person  who  holds  a  ground 
instrudor  certificate  must  have  that 
certificate  in  that  person's  physical 
possession  or  immediately  accessible 
when  exercising  the  privileges  of  that 
certificate. 

(f)  Except  as  provided  in  piaragraph 
(d)  of  this  sedion,  no  person  other  than 
the  holder  of  a  ground  instrudor 
certificate  with  the  appropriate  rating  on 
that  certificate  or  a  person  authorized  by 
the  Administrator  may — 


(i)  Give  ground  training  required  to 
qualify  a  person  for  solo  flight  and  solo 
cross-country  flight; 

(ii)  Endorse  an  applicant  for  a 
knowledge  test  required  for  a  pilot, 
flight  instrudor,  or  ground  instrudor 
certificate  or  rating  issued  under  this 
part;  or 

(iii)  Endorse  a  pilot  logbooji;  to  show 
ground  training  ^ven. 

(j)  Age  limitation  for  certain 
operations. 

(1)  Age  limitation.  Except  as  provided 
in  paragraph  (j)(3)  of  this  section,  no 
person  who  holds  a  pilot  certificate 
issued  under  this  part  shall  serve  as  a 
pilot  on  a  dvil  airplane  of  U.S.  registry 
in  the  following  operations  if  the  person 
has  reached  his  or  her  60th  birthday — 

(i)  Scheduled  international  air 
services  carrying  passengers  in  turbojet- 
powered  airplanes; 

(ii)  Scheduled  international  air 
services  carrying  passengers  in  airplanes 
having  a  passenger-seat  configuration  of 
more  than  nine  passenger  seats, 
excluding  each  crewmember  seat; 

(iii)  Nonscheduled  international  air 
transportation  for  compensation  or  hire 
in  airplanes  having  a  passenger-seat 
configuration  of  more  than  30  passenger 
seats,  excluding  each  crewmember  seat; 
or 

(iv)  Scheduled  international  air 
services,  or  nonscheduled  international 
air  transportation  for  compensation  or 
hire,  in  airplanes  having  a  payload 
capacity  of  more  than  7,500  p>ounds. 

(2)  Definitions,  (i)  "International  air 
service,"  as  used  in  paragraph  (j)  of  this 
section,  means  scheduled  air  service 
performed  in  airplanes  for  the  public 
transport  of  passengers,  mail,  or  cargo, 
in  which  the  service  passes  through  the 
airspace  over  the  territory  of  more  than 
one  country. 

(ii)  "International  air  transportation," 
as  used  in  paragraph  (j)  of  this  section, 
means  air  transportation  performed  in 
airplanes  for  the  public  transport  of 
passengers,  mail,  or  cargo,  in  which  the 
service  passes  through  the  airspace  over 
the  territory  of  more  than  one  country. 

(3)  Delayed  pilot  age  limitation.  Until 
December  20, 1999,  a  person  may  serve 
as  a  pilot  in  operations  covered  by  this 
paragraph  after  that  person  has  reached 
his  or  her  60th  birthday  if,  on  March  20. 
1997.  that  person  was  employed  as  a 
pilot  in  operations  covered  by  this 
paragraph. 

(k)  Special  purpose  pilot 
authorization.  Any  person  that  is 
required  to  hold  a  special  purpose  pilot 
authorization,  issued  in  accordance 
with  §61.77  of  this  part,  must  have  that 
authorization  and  the  person's  foreign 
pilot  license  in  that  person's  physical 
possession  or  have  it  readily  accessible 


in  the  aircraft  when  exercising  the 
privileges  of  that  authorization. 

(1)  Inspection  of  certificate.  Each 
person  who  holds  an  airman  certificate, 
medical  certificate,  authorization,  or 
license  required  by  this  part  must 
present  it  for  inspection  upon  a  request 
firom: 

(1)  The  Administrator, 

(2)  An  authorized  representative  of 
the  National  Transportation  Safety 
Board;  or 

(3)  Any  Federal,  State,  or  local  law 
enforcement  officer. 

S61.4    Approval  of  flight  simulatort  and 
flight  training  devices. 

(a)  Except  as  specified  in  paragraph 
(b)  or  (c)  of  this  section,  each  flight 
simulator  and  flight  training  device 
used  for  training,  and  for  which  an 
airman  is  to  receive  credit  to  satisfy  any 
training,  testing,  or  checking 
requirement  under  this  chapter,  must  be 
approved  by  the  Administrator  for — 

(1)  The  training,  testing,  and  checking 
for  which  it  is  used; 

(2)  Each  particular  maneuver, 
procedure,  or  crewmember  function 
performed;  and 

(3)  The  representation  of  the  spedfic 
category  and  class  of  aircraft,  type  of 
aircraft,  particular  variation  within  the 
type  of  aircraft,  or  set  of  aircraft  for 
certain  flight  training  devices. 

(b)  Any  device  used  for  flight  training, 
testing,  or  checking  that  has  been 
determined  to  be  acceptable  to  or 
approved  by  the  Administrator  prior  to 
August  1, 1996,  which  can  be  shown  to 
function  as  originally  designed,  is 
considered  to  be  a  flight  training  device, 
provided  it  is  used  for  the  same 
purposes  for  which  it  was  originally 
accepted  or  approved  and  only  to  the 
extent  of  such  acceptance  or  approval. 

(c)  The  Administrator  may  approve  a 
device  other  than  a  flight  training 
simulator  or  flight  training  device  for 
spedfic  purposes. 

f  61 .5    Certiflcatas  and  ratings  Issued 
under  this  part. 

(a)  The  following  certificates  are 
issued  under  this  part  to  an  appUcant 
who  satisfadorily  accomplishes  the 
training  and  certification  requirements 
for  the  certificate  sought: 

(1)  Pilot  certificates — 
(i)  Student  pilot. 

(ii)  Recreational  pilot>. 
(iii)  Private  pilot, 
(iv)  Commerdal  pilot, 
(v)  Airline  transport  pilot. 

(2)  Flight  instrudor  certificates. 

(3)  Ground  instrudor  certificates. 

(b)  The  following  ratings  are  placed 
on  a  pilot  certificate  (other  than  student 
pilot)  when  an  appUcant  satisfadorily 


accomplishes  the  training  and 
certification  requirements  for  the  rating 
sought: 

(1)  Aircraft  category  ratings — 
(i)  Airplane. 

(ii)  Rotorcraft. 
(iii)  Glider. 
(iv)  Lighter-than-air. 
(v)  Powered-lift. 

(2)  Airplane  class  ratings — 
(i)  Single-engine  land. 

(ii)  Multiengine  land, 
(iii)  Single-engine  sea. 
(iv)  Muhiengine  sea. 

(3)  Rotorcraft  class  ratings — 
(i)  Helicopter. 

(ii)  Gyroplane. 

(4)  Lighter-than-air  class  ratings — 
(i)  Airship. 

(ii)  Balloon. 

(5)  Aircraft  type  ratings — 

(i)  Large  aircraft  other  than  Ughter- 
than-air. 

(ii)  Turbojet-powered  airplanes. 

(iii)  Other  aircraft  type  ratings 
spedfied  by  the  Administrator  through 
the  aircraft  type  certification 
procedures. 

(6)  Instrument  ratings  (on  private  and 
commerdal  pilot  certificates  only) — 

(i)  Instrument — Airplane, 
(ii)  Instrument — Helicopter, 
(iii)  Instrument — Powered-lift 

(c)  The  following  ratings  are  placed 
on  a  flight  instrudor  certificate  when  an 
applicant  satisfadorily  accomplishes 
the  training  and  certification 
requirements  for  the  rating  sought: 

(1)  Aircraft  category  ratings — 
(i)  Airplane. 

(ii)  Rotorcraft. 

(iii)  Glider. 

(iv)  Powered-lift. 

(2)  Airplane  class  ratings — 
(i)  Single-engine. 

(ii)  Multiengine. 
A3)  Rotorcraft  class  ratings — 
(i)  Helicopter, 
(ii)  G3rroplane. 
(4)  Instrument  ratings — 
(i)  Instrument — Airplane, 
(ii)  Instrument — Helicopter, 
(iii)  Instrument — Powered-Uft. 

(d)  The  following  ratings  are  placed 
on  a  ground  instrudor  certificate  when 
an  applicant  satisfadorily  accomplishes 
the  training  and  certification 
requirements  for  the  rating  sought: 

(1)  Basic. 

(2)  Advanced. 

(3)  Instrument. 

S61.7    Obsoieta certtficatas  and  raMngs. 

(a)  The  holder  of  a  free-balloon  pilot 
certificate  issued  before  November  1, 
1973,  may  not  exercise  the  privileges  of 
that  certificate. 

(b)  The  holder  of  a  pilot  certificate 
that  bears  any  of  the  following  category 
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ratings  without  an  associated  class 
rating  may  not  exercise  the  privileges  of 
that  category  rating: 

(1)  Rotorcraft. 

(2)  Lighter-than-air. 

(3)  Helicopter. 

(4)  Autogyro. 

f61.9    [Reewved] 

f  61.11    Ejytfed  pact  cemnct— end 


(a)  No  person  who  holds  an  expired 
pilot  certificate  or  rating  may: 

(1)  Exercise  the  privileges  of  that  pilot 
certificate  or  rating;  or 

(2)  Act  as  pilot  in  command  or  as  a 
required  crewmember  of  an  aircraft  of 
the  same  category  and  class  specified  on 
the  expired  pilot  certificate  or  rating. 

(b)  The  following  pilot  certificates  and 
ratings  have  expired  and  may  not  be 
reissued: 

(1)  An  airline  transport  pilot 
certificate  issued  before  May  1,  1949.  or 
an  airline  transport  pilot  certificate  that 
contains  a  horsepower  limitation; 

(2)  A  private  or  conunerdal  pilot 
certificate  issued  before  July  1, 1945; 
and 

(3)  A  pilot  certificate  with  a  lighter- 
than-air  or  firee-balloon  rating  issued 
before  July  1,1945. 

(c)  A  pilot  certificate  issued  on  the 
basis  of  a  foreign  pilot  license  will 
expire  on  the  date  the  foreign  licmise 
expires. 

fd)  An  airline  transport  pilot 
certificate  issued  after  April  30, 1949, 
that  bears  an  expiration  date  but  does 
not  contain  a  horsepower  limitation 
may  be  reissued  without  an  expiration 
date. 

(e)  A  private  or  commercial  pilot 
certificate  issued  after  Jime  30. 1945, 
that  bears  an  expiration  date  may  be 
reissued  without  an  expiration  date. 

(0  A  pilot  certificate  with  a  lighter- 
than-air  or  free-balloon  rating  issued 
after  Jime  30, 1945,  that  bears  an 
expiration  date  may  be  reissued  without 
an  expiration  date. 

(g)  A  U.S.  pilot  certificate  issued  on 
the  basis  of  a  foreign  pilot  license  that 
does  not  have  an  expiration  date  may  be 
issued  without  an  expiration  date. 


§61.13    leeuanoe of dnnen  oerWIcaleSi 
lelln^,  end  euttwrtzstkNie. 

(a)  An  applicant  for  an  airman 
certificate,  rating,  or  authorization 
under  this  part  must  make  that 
application  on  a  form  and  in  a  maimer 
acceptable  to  the  Administrator. 

(b)  An  applicant  who  is  neither  a 
citizen  of  the  United  States  nor  a 
resident  alien  of  the  United  States: 

(1)  Must  show  evidence  that  the 
appropriate  fee  has  been  paid  when  that 
person  applies  for  a — 


(i)  Student  pilot  certificate  that  is 
issued  outside  the  United  States;  or 

(ii)  Knowledge  test  or  practical  test  for 
a  U.S.  airman  certificate  or  rating  issued 
under  this  part,  if  the  test  is 
administered  outside  the  United  States. 

(2)  May  be  refused  issuance  of  any 
U.S.  airman  certificate,  rating,  or 
authorization  by  the  Administrator. 

(c)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  an  applicant  who 
satisfactorily  accomplishes  the  training 
and  certification  requirements  for  the 
certificate,  rating,  or  authorization 
sought  is  entitled  to  receive  that  airman 
certificate,  rating,  or  authorization. 

(d)  Limitations.  (1)  An  applicant  who 
cannot  comply  with  certain  areas  of 
operation  required  on  the  practical  test 
because  of  physical  limitations  may  be 
issued  an  airman  certificate,  rating,  or 
authorization  with  the  appropriate 
limitation  placed  on  the  applicant's 
airman  certificate  provided  the — 

(i)  Applicant  is  able  to  meet  all  other 
certification  requirements  for  the  airman 
certificate,  rating,  or  authorization 
sought; 

(ii)  Physical  limitation  has  been 
recorded  with  the  FAA  on  the 
applicant's  medical  records;  and 

Uii)  The  Administrator  determines 
that  the  applicant's  inabihty  to  perform 
the  particular  area  of  operation  will  not 
adversely  affect  safety. 

(2)  A  limitation  placed  on  a  person's 
airman  certificate  may  be  removed, 
provided  that  person  demonstrates  for 
an  examiner  satisfactory  proficiency  in 
the  area  of  operation  appropriate  to  the 
airman  certificate,  rating,  or 
authorization  sought. 

(e)  Additional  requirements  for 
Category  n  and  Category  Ul  pilot 
authorizations.  (1)  A  Category  II  or 
Category  III  pilot  authorization  is  issued 
by  a  letter  of  authorization  as  a  part  of 
an  applicant's  instnunent  rating  or 
airline  transport  pilot  certificate. 

(2)  Upon  original  issue  the 
authorization  contains  the  following 
limitations — 

(i)  For  Category  II  operations,  the 
limitation  is  1.600  feet  RVR  and  a  150- 
foot  decision  height;  and 

(il)  For  Category  m  operations,  each 
initial  limitation  is  specified  in  the 
authorization  document. 

(3)  The  limitations  on  a  Category  II  or 
Category  in  pilot  authorization  may  be 
removed  as  follows: 

(i)  In  the  case  of  Category  n 
limitations,  a  limitation  is  removed 
when  the  holder  shows  that,  since  the 
beginning  of  the  sixth  preceding  month, 
the  holder  has  made  three  Category  II 
ILS  approaches  with  a  150-foot  decision 
height  to  a  landing  luider  actual  or 
simulated  instrument  conditions. 


(ii)  In  the  case  of  Category  III 
limitations,  a  limitation  is  removed  as 
specified  in  the  authorization. 

(4)  To  meet  the  experience 
requirement  of  paragraph  (e)(3)  of  this 
section,  and  for  the  practical  test 
required  by  this  part  for  a  Category  II  or 
a  Category  in  pilot  authorization,  a 
flight  simulator  or  flight  training  device 
may  be  used  if  it  is  approved  by  the 
Administrator  for  such  use. 

(f)  Unless  otherwise  authorized  by  the 
Administrator,  a  {wrson  whose  pilot, 
flight  instructor,  or  ground  instructor 
certificate  has  been  suspended  may  not 
apply  for  any  certificate,  rating,  or 
authorization  during  the  period  of 
suspension. 

(g)  Unless  otherwise  authorized  by  the 
Administrator,  a  person  whose  pilot, 
flight  instructor,  or  groimd  instructor 
certificate  has  been  revoked  may  not 
apply  for  any  certificate,  rating,  or 
authorization  for  1  year  after  the  date  of 
revocation. 

§61.14    RefusaltosulNnlttoadnigor 
atoolioltest 

(a)  This  section  applies  to  an 
employee  who  performs  a  function 
listed  in  appendix  I  to  part  121  or 
appendix  J  to  part  121  of  this  chapter 
directly  or  by  contract  for  a  part  121  air 
carrier,  a  part  135  air  carrier,  or  for  a 
person  conducting  operations  as 
specified  in  §  135.1(a)(5)  of  this  chapter. 

(b)  Refusal  by  the  holder  of  a 
certificate  issued  under  this  part  to  take 
a  drug  test  required  under  the 
provisions  of  appendix  I  to  part  121  or 
an  alcohol  test  required  under  the 
provisions  of  appendix  J  to  part  121  is 
grounds  for: 

(1)  Denial  of  an  application  for  any 
certificate,  rating,  or  authorization 
issued  under  this  part  for  a  period  of  up 
to  1  year  after  the  date  of  such  refusal: 
and 

(2)  Suspension  or  revocation  of  any 
certificate,  rating,  or  authorization 
issued  under  this  part. 

§61.15    OfHniw  Involving  alcohol  or 
drugs. 

(a)  A  conviction  for  the  violation  of 
any  Federal  or  State  statute  relating  to 
the  growing,  processing,  manufacttue, 
sale,  disposition,  possession, 
transportation,  or  importation  of 
narcotic  drugs,  marijuana,  or  depressant 
or  stimulant  drugs  or  substances  is 
grounds  for 

(1)  Denial  of  an  application  for  any 
certificate,  rating,  or  authorization 
issued  under  this  part  for  a  period  of  up 
to  1  year  after  the  date  of  final 
conviction;  or 

(2)  Suspension  or  revocation  of  any 
certificate,  rating,  or  authorization 
issued  under  this  part. 
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(b)  Committing  an  act  prohibited  by 

§  91.17(a)  or  §  91.19(a)  of  this  chapter  is 
grounds  for: 

(1)  Denial  of  an  appUcation  for  a 
certificate,  rating,  or  authorization 
issued  under  this  part  for  a  period  of  up 
to  1  year  after  the  date  of  that  act;  or 

(2)  Suspension  or  revocation  of  any 
certificate,  rating,  or  authorization 
issued  under  this  part. 

(c)  For  the  purposes  of  paragraphs  (d), 
(e),  and  (f)  of  this  section,  a  motor 
vehicle  action  means: 

(1)  A  conviction  after  November  29, 
1990,  for  the  violation  of  any  Federal  or 
State  statute  relating  to  the  operation  of 
a  motor  vehicle  while  intoxicated  by 
alcohol  or  a  drug,  while  impaired  by 
alcohol  or  a  drug,  or  while  under  the 
influence  of  alcohol  or  a  drug; 

(2)  The  cancellation,  suspension,  or 
revocation  of  a  license  to  operate  a 
motor  vehicle  after  November  29, 1990, 
for  a  cause  related  to  the  operation  of  a 
motor  vehicle  while  intoxicated  by 
alcohol  or  a  drug,  while  impaired  by 
alcohol  or  a  drug,  or  while  under  the 
influence  of  alcohol  or  a  drug;  or 

(3)  The  denial  after  Noveniber  29, 
1990,  of  an  application  for  a  license  to 
operate  a  motor  vehicle  for  a  cause 
related  to  the  operation  of  a  motor 
vehicle  while  intoxicated  by  alcohol  or 
a  drug,  while  impaired  by  alcohol  or  a 
drug,  or  while  under  the  influence  of 
alcohol  or  a  drug. 

(d)  Except  for  a  motor  vehicle  action 
that  results  from  the  same  incident  or 
arises  out  of  the  same  factual 
circumstances,  a  motor  vehicle  action 
occurring  within  3  years  of  a  previous 
motor  vehicle  action  is  grounds  for: 

(1)  Denial  of  an  application  for  any 
certificate,  rating,  or  authorization 
issued  under  this  part  for  a  period  of  up 
to  1  year  after  the  date  of  the  last  motor 
vehicle  action;  or 

(2)  Suspension  or  revocation  of  any 
certificate,  rating,  or  authorization 
issued  under  this  part. 

(e)  Each  person  holding  a  certificate 
issued  under  this  part  shall  provide  a 
written  report  of  each  motor  vehicle 
action  to  the  FAA,  Civil  Aviation 
Secimty  Division  (AMC-700),  P.O.  Box 
25810,  Oklahoma  Qty.  OK  73125,  not 
later  than  60  days  after  the  motor 
vehicle  action.  The  report  must  include: 

(1)  The  person's  name,  address,  date 
of  birth,  and  airman  certificate  number; 

(2)  The  type  of  violation  that  resulted 
in  the  conviction  or  the  administrative 
action; 

(3)  The  date  of  the  conviction  or 
administrative  action; 

(4)  The  State  that  holds  the  record  of 
conviction  or  administrative  action;  and 

(5)  A  statement  of  whether  the  motor 
vehicle  action  resulted  bom  the  same 


incident  or  arose  out  of  the  same  factual 
circumstances  related  to  a  previously 
reported  motor  vehicle  action. 

(f)  Failure  to  comply  with  paragraph 
(e)  of  this  section  is  grounds  for: 

(1)  Denial  of  an  application  for  any 
certificate,  rating,  or  authorization 
issued  under  this  part  for  a  period  of  up 
to  1  year  after  the  date  of  the  motor 
vehicle  action;  or 

(2)  Suspension  or  revocation  of  any 
certificate,  rating,  or  authorization 
issued  under  this  part. 

§61.16    Refusal  to  submit  to  an  alcohol 
test  or  to  furnish  test  results. 

A  refusal  to  submit  to  a  test  to 
indicate  the  percentage  by  weight  of 
alcohol  in  the  blood,  when  requested  by 
a  law  enforcement  officer  in  accordance 
with  §  91.17(c)  of  this  chapter,  or  a 
refusal  to  furnish  or  authorize  the 
release  of  the  test  results  requested  by 
the  Administrator  in  accordance  with 
§  91.17(c)  or  (d)  of  this  chapter,  is 
grounds  for: 

(a)  Denial  of  an  application  for  any 
certificate,  rating,  or  authorization 
issued  under  this  part  for  a  period  of  up 
to  1  year  after  the  date  of  that  refusal; 
or 

(b)  Suspension  or  revocation  of  any 
certificate,  rating,  or  authorization 
issued  under  this  part. 

§61.17    Temporscy  certlflcsls. 

(a)  A  temporary  pilot,  flight 
instructor,  or  ground  instructor 
certificate  or  rating  is  issued  for  up  to 
120  days,  at  which  time  a  permanent 
certificate  will  be  issued  to  a  person 
whom  the  Administrator  finds  qualified 
under  this  part. 

(b)  A  temporary  pilot,  flight 
instructor,  or  ground  instructor 
certificate  or  rating  expires: 

(1)  On  the  expiration  date  shown  on 
the  certificate; 

(2)  Upon  receipt  of  the  permanent 
certificate;  or 

(3)  Upon  receipt  of  a  notice  that  the 
certificate  or  rating  sought  is  denied  or 
revoked. 

§61.19    Duration  of  pMot  end  Instructor 


(a)  General.  The  holder  of  a  certificate 
with  an  expiration  date  may  not.  after 
that  date,  exercise  the  privileges  of  that 
certificate. 

(b)  Student  pilot  certificate.  A  student 
pilot  certificate  expires  24  calendar 
months  from  the  month  in  which  it  is 
issued. 

(c)  Other  pilot  certificates.  A  pilot 
certificate  (other  than  a  student  pilot 
certificate)  issued  under  this  part  is 
issued  without  a  specific  expiration 
date.  The  holder  of  a  pilot  certificate 


issued  on  the  basis  of  a  fcneign  pilot 
license  may  exercise  the  privileges  of 
that  certificate  only  while  that  person's 
foreign  pilot  license  is  effective. 

(d)  Flight  instructor  certificate.  A 
flisht  instructor  certificate: 

(1)  Is  effective  only  while  the  holder 
has  a  current  pilot  certificate;  and 

(2)  Except  as  specified  in  §  61.197(b) 
of  this  part,  expires  24  calendar  months 
from  the  month  in  which  it  was  issued 
or  renewed. 

(e)  Ground  instructor  certificate.  A 
ground  instructor  certificate  issued 
imder  this  part  is  issued  without  a 
specific  expiration  date. 

(f)  Surrender,  suspension,  or 
revocation.  Any  certificate  issued  under 
this  part  ceases  to  be  effective  if  it  is 
surrendered,  suspended,  or  revoked. 

(g)  Return  of  certificates.  "The  holder 
of  any  certificate  issued  under  this  part 
that  has  been  suspended  or  revoked 
must  return  that  certificate  to  the  FAA 
when  requested  to  do  so  by  the 
Administrator. 

§61.21    Duration  of  a  Category  II  and  a 
Calsgory  HI  pilot  authortzaOon  (tor  other 
than  part  121  and  part  135  use). 

(a)  A  Category  n  pilot  authorizaticm  or 
a  Category  in  pilot  authorization  expires 
at  the  end  of  the  sixth  calendar  month 
after  the  month  in  which  it  was  issued 
or  renewed. 

(b)  Upon  passing  a  practical  test  for  a 
Category  II  or  Category  ID  pilot 
authorization,  the  authorization  may  be 
renewed  for  each  type  of  aircraft  for 
which  the  authorization  is  held. 

(c)  A  Category  n  or  Category  III  pilot 
authorization  for  a  specific  type  aircraft 
for  which  an  authorization  is  held  will 
not  be  renewed  beyond  12  calendar 
months  from  the  month  the  practical 
test  was  accompUshed  in  that  type 
aircraft. 

(d)  If  the  holder  of  a  Category  U  or 
Category  m  pilot  authorization  passes 
the  practical  test  for  a  renewal  in  the 
month  before  the  authorization  expires, 
the  holder  is  considered  to  have  passed 
it  during  the  month  the  authorization 
expired. 

§61.23    Msdtoal  certtficaiss:  Requlramsnt 
and  duration. 

(a)  Operations  requiring  a  medical 
certificate.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  person: 

(1)  Must  hold  a  first-class  medical 
certificate  when  exercising  the 
privileges  of  an  airline  transport  pilot 
certificate; 

(2)  Must  hold  at  least  a  second-class 
medical  certificate  when  exercising  the 
privileges  of  a  commercial  pilot 
certificate;  or 

(3)  Must  hold  at  least  a  third-class 
medical  certificate — 
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(i)  When  exercising  the  privileges  of 
a  private  pilot  certificate; 

(ii)  When  exercising  the  privileges  of 
a  recreational  pilot  certificate; 

(iii)  Except  as  specified  in  paragraph 
(b)(3)  of  this  section,  when  exercising 
the  privileges  of  a  student  pilot 
certificate; 

(iv)  When  exercising  the  privileges  of 
a  flight  instructor  certificate,  except  for 
a  flight  instructor  certificate  with  a 
glider  category  rating,  if  the  person  is 
acting  as  the  pilot  in  command  or  is 
serving  as  a  required  crewmember;  or 

(v)  Except  for  a  glider  category  rating 
or  a  balloon  class  rating,  prior  to  taking 
a  practical  test  that  is  f>eriformed  in  an 
aircraft  for  a  certificate  or  rating  at  the 
recreational,  private,  commercial,  or 
airline  transport  pilot  certificate  level. 

(b)  Operations  not  requiring  a  medical 
certificate.  A  person  is  not  required  to 
hold  a  medical  certificate: 

(1)  When  exercising  the  privileges  of 
a  pilot  certificate  with  a  glider  category 
rating; 

(2)  When  exercising  the  privileges  of 
a  pilot  certificate  with  a  balloon  class 
rating; 

(3)  When  exercising  the  privileges  of 
a  student  pilot  certificate  while  seeking 
a  pilot  certificate  with  a  glider  category 
rating  or  balloon  class  rating; 

(4)  When  exercising  the  privileges  of 
a  flight  instructor  certificate  with  a 
glider  category  rating; 

(5)  When  exercising  the  privileges  of 
a  flight  instructor  certificate  if  the 
person  is  not  acting  as  pilot  in 
command  or  serving  as  a  required 
crewmember, 

(6)  When  exercising  the  privileges  of 
a  ground  instructor  certificate; 

(7)  When  serving  as  an  examiner  or 
check  airman  during  the  administration 
of  a  test  or  check  for  a  certificate,  rating, 
or  authorization  conducted  in  an 
approved  flight  simulator  or  approved 
flight  training  device;  or 

(8)  When  taking  a  test  or  check  for  a 
certificate,  rating,  or  authorization 
conducted  in  an  approved  flight 
simulator  or  approved  flight  training 
device. 

(c)  Duration  of  a  medical  certificate. 
(1)  A  first-class  medical  certificate 
expires  at  the  end  of  the  last  day  of — 

(i)  The  sixth  month  after  the  month  of 
the  date  of  examination  shown  on  the 
certificate  for  operations  requiring  an 
airline  transport  pilot  certificate; 

(ii)  The  12th  month  after  the  month  of 
the  date  of  examination  shown  on  the 
certificate  for  operations  requiring  a 
commercial  pilot  certificate  or  an  air 
traffic  control  tower  operator  certificate; 
and 

(iii)  The  period  specified  in  paragraph 
(c)(3)  of  this  section  for  operations 


requiring  a  recreational  pilot  certificate, 
a  private  pilot  certificate,  a  flight 
instructor  certificate  (when  acting  as 
pilot  in  command  or  a  required 
crewmember  in  o{>erations  other  than 
glider  or  balloon),  or  a  student  pilot 
certificate. 

(2)  A  second-class  medical  certificate 
expires  at  the  end  of  the  last  day  of — 

(i)  The  12th  month  after  the  month  of 
the  date  of  examination  shown  on  the 
certificate  for  operations  requiring  a 
commercial  pilot  certificate  or  an  air 
traffic  control  tower  operator  certificate; 
and 

(ii)  The  period  specified  in  paragraph 
(c)(3)  of  this  section  for  operations 
requiring  a  recreational  pilot  certificate, 
a  private  pilot  certificate,  a  flight 
instructor  certificate  (when  acting  as 
pilot  in  command  or  a  required 
crewmember  in  operations  other  than 
glider  or  balloon),  or  a  student  pilot 
certificate. 

(3)  A  third-class  medical  certificate 
for  operations  requiring  a  recreational 
pilot  certificate,  a  private  pilot 
certificate,  a  flight  instructor  certificate 
(when  acting  as  pilot  in  conunand  or  a 
required  crewmember  in  operations 
other  than  glider  or  balloon),  or  a 
student  pilot  certificate  issued — 

(i)  Before  September  16.  1996,  expires 
at  the  end  of  the  24th  month  after  the 
month  of  the  date  of  examination  shown 
on  the  certificate;  or 

(ii)  On  or  after  September  16, 1996, 
expires  at  the  end  of: 

(A)  The  36th  month  after  the  month 
of  the  date  of  the  examination  shown  on 
the  certificate  if  the  person  has  not 
reached  his  or  her  40th  birthday  on  or 
before  the  date  of  examination;  or 

(B)  The  24th  month  after  the  month  of 
the  date  of  the  examination  shown  on 
the  certificate  if  the  person  has  reached 
his  or  her  40th  birthday  on  or  before  the 
date  of  the  examination. 

{61.25    Change  of  name. 

(a)  An  application  to  change  the  name 
on  a  certificate  issued  under  this  part 
must  be  accompanied  by  the 
applicant's: 

(1)  Current  airman  certificate;  and 

(2)  A  copy  of  the  marriage  license, 
court  order,  or  other  document  verifying 
the  name  change. 

(b)  The  documents  in  paragraph  (a)  of 
this  section  will  be  returned  to  the 
applicant  after  inspection. 

f  61.27    Voluntary  aurrandw  or  exchange 
of  cwlificala. 

(a)  The  holder  of  a  certificate  issued 
under  this  part  may  voluntarily 
surrender  it  for 

(1)  Cancellation; 

(2)  Issuance  of  a  lower  grade 
certificate;  or 


(3)  Another  certificate  with  specific 
ratings  deleted. 

(b)  Any  request  made  imder 
paragraph  (a)  of  this  section  must 
include  the  following  signed  statement 
or  its  equivalent:  "This  request  is  made 
for  my  own  reasons,  with  full 
knowledge  that  my  (insert  name  of 
certificate  or  rating,  as  appropriate)  may 
not  be  reissued  to  me  unless  I  again  pass 
the  tests  prescribed  for  its  issuance." 

f  61 .29    Replacement  of  a  lost  or  destroyed 
airman  or  medical  certiacato  or  knowledge 
teat  report 

(a)  A  request  for  the  replacement  of  a 
lost  or  destroyed  airman  certificate 
issued  under  this  part  shall  be  made  by 
letter  to  the  Department  of 
Transportation,  FAA,  Airman 
Certification  Branch,  P.O.  Box  25082, 
Oklahoma  City,  OK  73125,  and  shall  be 
accompanied  by  a  check  or  money  order 
for  the  appropriate  fee  payable  to  the 
FAA. 

(b)  A  request  for  the  replacement  of  a 
lost  or  destroyed  medical  certificate 
shall  be  made  by  letter  to  the 
Department  of  Transportation,  FAA, 
Aeromedical  Certification  Branch,  P.O. 
Box  25082,  Oklahoma  City,  OK  73125. 
and  shall  be  accompanied  by  a  check  or 
money  order  for  the  appropriate  fee 
payable  to  the  FAA. 

fc)  A  request  for  the  replacement  of  a 
lost  or  destroyed  knowledge  test  report 
shall  be  made  by  letter  to  the 
Department  of  Transportation.  FAA. 
Airman  Certification  Branch,  P.O.  Box 
25082,  Oklahoma  Qty,  OK  73125.  and 
shall  be  accompanied  by  a  check  or 
money  order  for  the  appropriate  fee 
payable  to  the  FAA. 

(d)  The  letter  requesting  replacement 
of  a  lost  or  destroyed  airman  certificate, 
medical  certificate,  or  knowledge  test 
report  must  state: 

(1)  The  name  of  the  person; 

(2)  The  permanent  mailing  address 
(including  ZIP  code),  or  if  the 
p>ermanent  mailing  address  includes  a 
post  office  box  niunber,  then  the 
person's  current  residential  address; 

(3)  The  social  security  number; 

(4)  The  date  and  place  of  birth  of  the 
certificate  holder:  and 

(5)  Any  available  information 
regarding  the — 

(i)  Grade,  number,  and  date  of 
issuance  of  the  certificate,  and  the 
ratings,  if  applicable; 

(ii)  Date  of^the  medical  examination, 
if  applicable;  and 

(lii)  Date  the  knowledge  test  was 
taken,  if  applicable. 

(e)  A  person  who  has  lost  an  airman 
certificate,  medical  certificate,  or 
knowledge  test  report  may  obtain  a 
fecsimile  from  the  FAA  confirming  that 
it  was  issued  and  the: 


(1)  Facsimile  may  be  carried  as  an 
airman  certificate,  medical  certificate,  or 
knowledge  test  report,  as  appropriate, 
for  up  to  60  days  pending  the  person's 
receipt  of  a  duplicate  under  paragraph 
(a),  (b).  or  (c)  of  this  section,  unless  the 
person  has  been  notified  that  the 
certificate  has  been  sus{)ended  or 
revoked. 

(2)  Request  for  such  a  facsimile  must 
include  the  date  on  which  a  duplicate 
certificate  or  knowledge  test  report  was 
previously  requested. 

S  61.31    Type  rating  requirements, 
additional  training,  and  authorization 
requirements. 

(a)  Type  ratings  required.  A  person 
who  acts  as  a  pilot  in  command  of  any 
of  the  following  aircraft  must  hold  a 
type  rating  for  that  aircraft: 

(1)  Large  aircraft  (except  lighter-than- 
air). 

(2)  Turbojet-powered  airplanes. 

(3)  Other  aircraft  specified  by  the 
Administrator  through  aircraft  type 
certificate  procedures. 

(b)  Authorization  in  lieu  of  a  type 
rating.  A  person  may  be  authorized  to 
operate  an  aircraft  requiring  a  type 
rating  without  a  type  rating  for  up  to  60 
days,  provided: 

(1)  "The  Administrator  has  authorized 
the  flight  or  series  of  flights; 

(2)  The  Administrator  has  determined 
that  an  equivalent  level  of  safety  can  be 
achieved  through  the  operating 
limitations  on  the  authorization; 

(3)  The  person  shows  that  compliance 
with  paragraph  (a)  of  this  section  is 
impracticable  for  the  flight  or  series,  of 
ffights;  and 

(4)  The  flight— 

(i)  Involves  only  a  ferry  flight,  training 
flight,  test  flight,  or  practical  test  for  a 
pilot  certificate  or  rating; 

(ii)  Is  within  the  United  States; 

(iii)  Does  not  involve  operations  for 
compensation  or  hire  unless  the 
comfwnsation  or  hire  involves  payment 
for  the  use  of  the  aircraft  for  training  or 
taking  a  practical  test;  and 

(iv)  Involves  only  the  carriage  of  flight 
crewmembers  considered  essential  for 
the  flight. 

(5)  If  the  flight  or  series  of  flights 
caimot  be  accomplished  within  the  time 
limit  of  the  authorization,  the 
Administrator  may  authorize  an 
additional  period  of  up  to  60  days  to 
accomplish  the  flight  or  series  of  flights. 

(c)  Aircraft  category,  class,  and  type 
ratings:  Limitations  on  the  carriage  of 
persons,  or  operating  for  compensation 
or  hire.  Unless  a  person  holds  a 
category,  class,  and  type  rating  (if  a  class 
and  type  rating  is  required)  that  applies 
to  the  aircraft,  that  person  may  not  act 
as  pilot  in  command  of  an  aircraft  that 


is  carrying  another  person,  or  is 
operated  for  compensation  or  hire.  That 
person  also  may  not  act  as  pilot  in 
command  of  that  aircraft  for 
compensation  or  hire. 

(d)  Aircraft  category,  class,  and  type 
ratings:  Limitations  on  operating  an 
aircraft  as  the  pilot  in  command.  To 
serve  as  the  pilot  in  command  of  an 
aircraft,  a  person  must: 

(1)  Hold  the  appropriate  category, 
class,  and  type  rating  (if  a  class  rating 
and  type  rating  is  required)  for  the 
aircraft  to  be  flown; 

(2)  Be  receiving  training  for  the 
purpose  of  obtaining  an  additional  pilot 
certificate  and  rating  that  are 
appropriate  to  that  aircraft,  and  be 
under  the  supervision  of  an  authorized 
instructor;  or 

(3)  Have  received  training  required  by 
this  part  that  is  appropriate  to  the 
aircraft  category,  class,  and  type  rating 
(if  a  class  or  type  rating  is  required)  for 
the  aircraft  to  be  flown,  and  have 
received  the  required  endorsements 
irom  an  instructor  who  is  authorized  to 
provide  the  required  endorsements  for 
solo  flight  in  that  aircraft. 

(e)  Exceptions.  (1)  This  section  does 
not  require  a  category  and  class  rating 
for  aircraft  not  type  certificated  as 
airplanes,  rotorcraft,  gliders,  powered- 
lift,  or  lighter-than-air  aircraft. 

(2)  The  rating  Hmitations  of  this 
section  do  not  apply  to: 

(i)  An  applicant  when  taking  a 
practical  test  given  by  an  examiner; 

(ii)  The  holder  of  a  student  pilot 
certificate; 

(iii)  The  holder  of  a  pilot  certificate 
when  operating  an  aircraft  under  the 
authority  of  an  experimental  or 
provisional  aircraft  type  certificate;  and 

(iv)  The  holder  of  a  pilot  certificate 
with  a  lighter-than-air  category  rating 
when  operating  a  balloon. 

(f)  Addition^  training  required  for 
operating  complex  airplanes.  (1)  Except 
as  provided  in  paragraph  (f)(2)  of  this 
section,  no  person  may  act  as  pilot  in 
command  of  a  complex  airplane  (an 
airplane  that  has  a  retractable  landing 
gear,  flaps,  and  a  controllable  pitch 
propeller:  or.  in  the  case  of  a  seaplane, 
flaps  and  a  controllable  pitch  propeller), 
unless  the  person  has — 

(i)  Received  and  logged  ground  and 
flight  training  from  an  authorized 
instructor  in  a  complex  airplane,  or  in 
an  approved  flight  simulator  or 
approved  flight  training  device  that  is 
representative  of  a  complex  airplane, 
and  has  been  found  proficient  in  the 
operation  and  systems  of  the  airplane; 
and 

(ii)  Received  a  one-time  endorsement 
in  the  pilot's  logbook  from  an 
authorized  instructor  who  certifies  the 


person  is  proficient  to  operate  a 
complex  airplane. 

(2)  The  training  and  endorsement 
required  by  paragraph  (f)(1)  of  this 
section  is  not  required  if  the  person  has 
logged  flight  time  as  pilot  in  command 
of  a  complex  airplane,  or  in  an  approved 
flight  simulator  or  approved  flight 
training  device  that  is  representative  of 
a  complex  airplane  prior  to  August  4, 
1997. 

(g)  Additional  training  required  for 
operating  high-performance  airplanes. 
(1)  Except  as  provided  in  paragraph 
(g)(2)  of  this  section,  no  person  may  act 
as  pilot  in  command  of  a  high- 
performance  airplane  (an  airplane  with 
an  engine  of  more  than  200 
horsepower),  unless  the  person  has — 
(i)  Received  and  logged  ground  and 
flight  training  fit)m  an  authorized 
instructor  in  a  high-performance 
airplane,  or  in  an  appiroved  flight 
simulator  or  approved  flight  training 
device  that  is  representative  of  a  high- 
performance  airplane,  and  has  been 
found  proficient  in  the  operation  and 
systems  of  the  airplane;  and 

(ii)  Received  a  one-time  endorsement 
in  the  pilot's  logbook  from  an 
authorized  instructor  who  certifies  the 
f>erson  is  proficient  to  operate  a  high- 
performance  airplane. 

(2)  The  training  and  endorsement 
required  by  paragraph  (g)(1)  of  this 
section  is  not  required  if  the  person  has 
logged  flight  time  as  pilot  in  command 
of  a  high-performance  airplane,  or  in  an 
approved  flight  simulator  or  approved 
flight  training  device  that  is 
representative  of  a  high-performance 
airplane  prior  to  August  4,  1997. 

(h)  Additional  training  required  for 
operating  pressurized  aircraft  capable  of 
operating  at  high  altitudes.  (1)  Except  as 
provided  in  paragraph  {h)(3)  of  this 
section,  no  person  may  act  as  pilot  in 
command  of  a  pressurized  aircraft  (an 
aircraft  that  has  a  service  ceiling  or 
maximum  operating  altitude,  whichever 
is  lower,  above  25,000  feet  MSL),  unless 
that  person  has  received  and  lo^ed 
ground  training  from  an  authorized 
instructor.  The  ground  training  must 
include  at  least  the  following  subjects — 

(i)  High-altitude  aerodynamics  and 
meteorology; 
(ii)  Respiration; 

(iii)  Effects,  symptoms,  and  causes  of 
hypoxia  and  any  other  high-altitude 
sickness: 

(iv)  Duration  of  consciousness 
without  supplemental  oxygen; 

(v)  Efliects  of  prolonged  usage  of 
supplemental  oxygen; 

(vi)  Causes  and  effects  of  gas 
expansion  and  gas  bubble  formation; 
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(vii)  Preventive  measures  for 
eliminating  gas  expansion,  gas  bubble 
formation,  and  high-altitude  sickness; 

(viii)  Physical  pnenomena  and 
incidents  of  decompression:  and 

(ix)  Any  other  physiological  aspects  of 
high-altitude  flight. 

(2)  Except  as  provided  in  paragraph 
(h)(3)  of  \his  section,  no  person  may  act 
as  pilot  in  command  of  a  pressurized 
aircraft  unless  that  person  has — 

(i)  Received  and  logged  training  firom 
an  authorized  instructor  in  a 

Sressurized  aircraft,  or  in  an  approved 
ight  simulator  or  approved  flight 
training  device  that  is  representative  of 
a  pressurized  aircraft,  which  includes 
normal  cruise  flight  operations  while 
operating  above  25.000  feet  MSL,  proper 
emergency  procedures  for  simulated 
rapid  decompression  without  actually 
depressurizing  the  aircraft,  and 
emergency  descent  procedures;  and 

(ii)  An  endorsement  in  the  person's 
logbook  or  training  record  from  an 
authorized  instructor  who  foiuid  the 
person  proficient  in  the  operation  of  a 
pressurized  aircraft. 

(3)  The  training  and  endorsement 
required  by  paragraphs  (b)(1)  and  (h)(2) 
of  this  section  is  not  required  if  that 
person  can  docxunent  satisfactory 
accomplishment  of  any  of  the  following 
in  a  pressurized  aircraft,  or  in  an 
approved  flight  simulator  or  approved 
flight  training  device  that  is 
representative  of  a  pressurized  aircraft — 

(i)  Serving  as  pilot  in  command  before 
April  15, 1991; 

(ii)  Completing  a  practical  test  for  a 
pilot  certificate  or  rating  before  April  15, 
1991; 

(iii)  Completing  an  official  pilot  in 
command  check  conducted  by  the 
military  services  of  the  United  States:  or 

(iv)  Completing  a  pilot  in  command 
proficiency  check  under  part  121, 125, 
or  135  of  this  chapter  conducted  by  the 
Administrator  or  by  an  approved  dieck 
airman. 

(i)  Additional  training  required  by  the 
aircraft's  type  certificate.  No  person  may 
serve  as  pilot  in  command  of  an  aircraft 
tliat  the  Administrator  has  determined 
requires  aircraft  type-specific  training 
vmless  that  p>erson  has: 

(1)  Received  and  logged  type-specific 
training  in  the  aircraft,  or  in  an 
approved  flight  simulator  or  an 
approved  flight  training  device  that  is 
representative  of  that  type  of  aircraft; 
and 

(2)  Received  a  logbook  endorsement 
from  an  authorized  instructor  who  has 
foiuid  the  person  proficient  in  the 
operation  of  the  aircraft  and  its  systems. 

(j)  Additional  training  required  for 
operating  tailwheel  airplanes.  Except  as 
provided  in  paragraph  (j](3)  of  this 


section,  no  person  may  act  as  pilot  in 
command  of  a  tailwheel  airplane  unless 
that  person  has: 

(1)  Received  and  logged  flight  training 
from  an  authorized  instructor  in  a 
tailwheel  airplane  on  the  maneuvers 
and  procedures  listed  in  paragraph  (j)(2) 
of  this  section. 

(2)  Received  an  endorsement  in  the 
person's  logbook  from  an  authorized 
instructor  who  found  the  person 
proficient  in  the  operation  of  a  tailwheel 
airplane,  to  include  at  least  normal  and 
crosswind  takeoffs  and  landings,  wheel 
landings  (unless  the  manufacturer  has 
recommended  against  such  landings), 
and  go-around  procedures. 

(3)  The  training  and  endorsement 
required  by  this  paragraph  is  not 
required  if  the  person  logged  pilot-in- 
command  time  in  a  tailwheel  airplane 
before  April  15, 1991. 

(k)  Additional  training  required  for 
operating  a  glider.  (1)  No  person  may 
act  as  pilot  in  conunand  of  a  glider: 

(i)  Using  ground-tow  procedures, 
unless  that  person  has  satisfactorily 
accomplished  ground  and  flight  training 
on  groimd-tow  procedures  and 
opoations,  and  has  received  an 
endorsement  from  an  authorized 
instructor  who  certifies  in  that  pilot's 
logbook  that  the  pilot  has  been  found 
proficient  in  ground-tow  procedures 
and  operations; 

(ii)  Using  aerotow  procedures,  unless 
that  person  has  satisfactorily 
accomplished  ground  and  flight  training 
on  aerotow  procediu^s  and  operations, 
and  has  received  an  endorsement  from 
an  authorized  instructor  who  certifies  in 
that  pilot's  logbook  that  the  pilot  has 
been  found  proficient  in  aerotow 
procedures  and  operations;  and 

(iii)  Using  self-launch  procedures, 
unless  that  person  has  satisfactorily 
accomplished  ground  and  flight  training 
on  self-launch  procedures  and 
operations,  and  has  received  an 
endorsement  from  an  authorized 
instructor  who  certifies  in  that  pilot's 
logbook  that  the  pilot  has  been  found 
proficient  in  self-launch  procedures  and 
operations. 

(2)  The  holder  of  a  glider  rating  issued 
prior  to  August  4, 1997  is  considered  to 
be  in  annpliance  with  the  training  and 
logbook  endorsement  requirements  of 
this  paragraph  for  the  specific  operating 
privilege  for  which  the  holder  is  already 
qualified. 

f  61.33    Tests:  Qenarai  procedure. 

Tests  prescribed  by  or  under  this  part 
are  given  at  times  and  places,  and  by 
persons  designated  by  the 
Administrator. 


161.35    Knowledge  teetPrerequiattee  and 
passing  grades. 

(a)  An  applicant  for  a  knowledge  test 
must  have: 

(1)  Received  an  endorsement  from  an 
authorized  instructor  certifying  that  the 
applicant  accomplished  a  ground- 
training  or  a  home-study  course 
required  by  this  part  for  the  certificate 
or  rating  sought  and  is  prepared  for  the 
knowledge  test;  and 

(2)  Proper  identification  at  the  time  of 
application  that  contains  the 
applicant's — 

(i)  Photograph; 

(ii)  Signatiue; 

(iii)  Date  of  birth,  which  shows  the 
applicant  meets  or  will  meet  the  age 
requirements  of  this  part  for  the 
certificate  sought  before  the  expiration 
date  of  the  airman  knowledge  test 
report;  and 

(iv)  Actual  residential  address,  if 
different  fiY>m  the  applicant's  mailing 
address. 

(b)  The  Administrator  shall  specify 
the  minimum  passing  grade  for  the 
knowledge  test. 

161.37    Knowtedgs  Osts:  Chesting  or 
other  unsuthortzsd  conduct 

(a)  An  applicant  for  a  knowledge  test 
may  not: 

(1)  Copy  or  intentionally  remove  any 
knowledge  test; 

(2)  Give  to  another  applicant  or 
receive  frtim  another  applicant  any  part 
or  copy  of  a  knowledge  test; 

(3)  Give  assistance  on,  or  receive 
assistance  on,  a  knowledge  test  during 
the  period  that  test  is  being  given; 

(4)  Take  any  part  of  a  knowledge  test 
on  behalf  of  another  person; 

(5)  Be  represented  by,  or  represent, 
another  person  for  a  knowledge  test; 

(6)  Use  any  material  or  aid  during  the 
period  that  the  test  is  being  given, 
unless  specifically  authorized  to  do  so 
by  the  Administrator,  and 

(7)  Intentionally  cause,  assist,  or 
participate  in  any  act  prohibited  by  this 
paragraph. 

(b)  An  applicant  who  the 
Administrator  finds  has  committed  an 
act  prohibited  by  paragraph  (a)  of  this 
section  is  prohibited,  for  1  year  after  the 
date  of  committing  that  act,  from: 

(1)  Applying  for  any  certificate,  rating, 
or  authorization  issued  under  this 
chapter;  and 

(2)  Applying  for  and  taking  any  test 
under  this  chapter. 

(c)  Any  certificate  or  rating  held  by  an 
applicant  may  be  suspended  or  revoked 
if  the  Administrator  finds  that  person 
has  committed  an  act  prohibited  by 
paragraph  (a)  of  this  section. 


161.39    Prerequisftes  for  practlcsl  tests. 

(a)  Except  as  provided  in  paragraphs 

(b)  and  (c)  of  this  section,  to  be  eligible 
for  a  practical  test  for  a  certificate  or 
rating  issued  under  this  part,  an 
applicant  must: 

(1)  Pass  the  required  knowledge  test 
within  the  24-calendar-month  period 
preceding  the  month  the  applicant 
completes  the  practical  test,  if  a 
knowledge  test  is  required; 

(2)  Present  the  knowledge  test  report 
at  the  time  of  application  for  the 
practical  test,  if  a  knowledge  test  is 
required; 

(3)  Have  satisfactorily  accomplished 
the  required  training  and  obtained  the 
aeronautical  experience  prescribed  by 
this  part  for  the  certificate  or  rating 
souj^t: 

(4j  Hold  at  least  a  current  third-^lass 
medical  certificate,  if  a  medical 
certificate  is  required; 

(5)  Meet  the  prescribed  age 
requirement  of  this  part  for  the  issuance 
of  the  certificate  or  rating  sought; 

(6)  Except  as  provided  in  paragraph 

(c)  of  this  section,  have  an  endorsement 
in  the  applicant's  logbook  or  training 
record  that  has  been  signed  by  an 
authorized  instructor  who  certifieii  that 
the  applicant — 

(i)  Has  received  and  logged  training 
time  within  60  days  preceding  the  date 
of  application  in  preparation  for  the 
practical  test; 

(ii)  Is  prepared  for  the  required 
practical  test;  and 

(iii)  Has  demonstrated  satisfactory 
knowledge  of  the  subject  areas  in  which 
the  applicant  was  deficient  on  the 
airman  knowledge  test;  and 

(7)  Have  a  completed  and  signed 
application  form. 

(b)  Notwithstanding  the  provisions  of 
paragraphs  (a)(1)  and  (2)  of  this  section, 
an  applicant  for  an  airline  transport 
pilot  certificate  or  an  additional  rating 
to  an  airline  transport  certificate  may 
take  the  practical  test  for  that  certificate 
or  rating  with  an  expired  knowledge  test 
report,  provided  that  the  applicant: 

(1)  Is  employed  as  a  flight 
crewmember  by  a  certificate  holder 
under  part  121, 125,  or  135  of  this 
chapter  at  the  time  of  the  practical  test 
and  has  satisfactorily  accomplished  that 
operator's  approved — 

(i)  Pilot  in  command  aircraft 
qualification  training  program  that  is 
appropriate  to  the  certificate  and  rating 
sought:  and 

(ii)  Qualification  training 
requirements  appropriate  to  the 
certificate  and  rating  sought;  or 

(2)  Is  employed  as  a  flight 
crewmember  in  scheduled  U.S.  military 
air  transport  operations  at  the  time  of 
the  practical  test,  and  has  accomplished 


the  pilot  in  command  aircraft 
qualification  training  program  that  is 
appropriate  to  the  certificate  and  rating 
sought. 

(c)  A  person  is  not  required  to  comply 
with  the  provisions  of  paragraph  (a)(6) 
of  this  section  if  that  person: 

(1)  Holds  a  foreign-pilot  license 
issued  by  a  contracting  State  to  the 
Convention  on  International  Qvil 
Aviation  that  authorizes  at  least  the 
pilot  privileges  of  the  airman  certificate 
sought; 

(2)  Is  applying  for  a  type  rating  only, 
or  a  class  rating  with  an  associated  type 
rating;  or 

(3)  Is  applying  for  an  airline  transport 
pilot  certificate  or  an  additional  rating 
to  an  airUne  transport  pilot  certificate  in 
an  aircraft  that  does  not  require  an 
aircraft  type  rating  practical  test. 

(d)  If  aill  increments  of  the  practical 
test  for  a  certificate  or  rating  are  not 
completed  on  one  date,  all  remaining 
increments  of  the  test  must  be 
satisfactorily  completed  not  more  than 
60  calendar  days  after  the  date  on  which 
the  applicant  began  the  test 

(e)  If  all  increments  of  the  practical 
test  for  a  certificate  or  a  rating  are  not 
satisfactorily  completed  witlidn  60 
calendar  days  after  the  date  on  which 
the  applicant  began  the  test,  the 
applicant  must  retake  the  entire 
practical  test,  including  those 
increments  satisfactorily  completed. 

S  61 .41    Flight  training  received  from  flight 
Instructors  not  certtficatad  by  the  FAA. 

(a)  A  person  may  credit  flight  training 
toward  the  requirements  of  a  pilot 
certificate  or  rating  issued  under  this 
part,  if  that  person  received  the  training 
frxim: 

(1)  A  flight  instructor  of  an  Armed 
Force  in  a  program  for  training  military 
pilots  of  either — 

(i)  The  United  States;  or 

(ii)  A  foreign  contracting  State  to  the 
Convention  on  International  Civil 
Aviation. 

(2)  A  flight  instructor  who  is 
authorized  to  give  such  training  by  the 
licensing  authority  of  a  foreign 
contracting  State  to  the  Convention  on 
International  Qvil  Aviation,  and  the 
flight  training  is  given  outside  the 
United  States. 

(b)  A  flight  instructor  described  in 
paragraph  (a)  of  this  section  is  only 
authorized  to  give  endorsements  to 
show  training  given. 

{61.43    Practicai  tests:  Qeneral 
procedures. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  ability  of  an 
applicant  for  a  certificate  or  rating 
issued  under  this  part  to  perform  the 


required  tasks  on  the  practical  test  is 
based  on  that  applicant's  ability  to 
safely: 

(1)  Perform  the  tasks  specified  in  the 
areas  of  operation  for  the  certificate  or 
rating  sought  within  the  approve4 
standards; 

(2)  Demonstrate  mastery  of  the  aircraft 
with  the  successful  outcome  of  each 
task  performed  never  seriously  in  doubt; 

(3)  Demonstrate  satisfactory 
proficiency  and  competency  within  the 
approved  standards; 

(4)  Demonstrate  sound  judgment:  and 

(5)  Demonstrate  single-pilot 
comi}etence  if  the  aircraft  is  type 
certificated  for  single-pilot  operations. 

(b)  If  an  applicant  does  not 
demonstrate  single  pilot  proficiency,  as 
required  in  paragraph  (a)(5)  of  this 
section,  a  limitation  of  "Second  in 
Command  Required"  will  be  placed  on 
the  applicant's  airman  certificate.  The 
limitation  may  be  removed  if  the 
applicant  passes  the  appropriate 
practical  test  by  demonstrating  single-    . 
pilot  competency  in  the  aircraft  in 
which  single-pilot  privileges  are  sought 

(c)  If  an  applicant  fails  any  area  of 
operation,  that  applicant  foils  the 
practical  test. 

(d)  An  applicant  is  not  eligible  for  a 
certificate  or  rating  sought  until  all  the 
areas  of  operation  are  passed. 

(e)  The  examiner  or  the  applicant  may 
discontinue  a  practical  test  at  any  time: 

(1)  When  the  applicant  fails  one  or 
more  of  the  areas  of  operation;  or 

(2)  Due  to  inclement  weather 
conditions,  aircraft  airworthiness,  or 
any  other  safety-of-flight  concern. 

(f)  If  a  practical  test  is  discontinued, 
the  applicant  is  entitled  credit  for  those 
areas  of  operation  that  were  passed,  but 
only  if  the  appficant: 

(1)  Passes  the  remainder  of  the 
practical  test  within  the  60-day  period 
after  the  date  the  practical  test  was 
discontinued; 

(2)  Presents  to  the  examiner  for  the 
retest  the  original  notice  of  disapproval 
form  or  the  letter  of  discontinuance 
form,  as  appropriate; 

(3)  Satisfectorily  accomplishes  any 
additional  training  needed  and  obtains 
the  appropriate  instructor 
endorsements,  if  additional  training  is 
required;  and 

(4)  Presents  to  the  examiner  for  the 
retest  a  properly  completed  and  signed 
application. 

f  61.45    Practical  tests:  Required  aircraft 
and  equipment 

(a)  General.  Except  as  provided  in 
paragraph  (a)(2)  of  this  section  or  when 
permitted  to  accomplish  the  entire  flight 
increment  of  the  practical  test  in  an 
approved  flight  simulator  or  an 
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approved  flight  tiaiiiing  device,  an 
applicant  for  a  certificate  or  rating 
issued  under  this  part  must  furnish: 

(1)  An  aircraft  oi  U.S.  registry  for  each 
reqiiired  test  that — 

(i)  Is  of  the  category,  class,  and  type, 
if  applicable,  for  which  the  applicant  is 
applying  for  a  certificate  or  rating;  and 

(iij  Has  a  current  standard,  limited,  or 
primary  airworthiness  certificate. 

(2)  At  the  discretion  of  the  examiner 
who  administers  the  practical  test,  the 
applicant  may  furnish — 

(i)  An  aircrait  that  has  a  ciurent 
airworthiness  certificate  other  than 
standard.  Limited,  or  primary,  but  that 
otherwise  meets  the  requirement  of 
paragraph  (a)(1)  of  this  section; 

(ii)  An  aircraft  of  the  same  category, 
class,  and  type,  if  applicable,  of  foreign 
registry  that  is  properly  certificated  by 
the  country  of  registry;  or 

(iii)  A  military  aircraft  of  the  same 
category,  class,  and  type,  if  appUcable, 
for  which  the  applicant  is  applying  for 
a  certificate  or  rating. 

(b)  Required  equipment  (other  than 
controls).  An  aircraft  used  for  a  practical 
test  must  have: 

(1)  The  equipment  for  each  area  of 
operation  required  for  the  practical  test; 

(2)  No  prescribed  operating 
limitations  that  prohibit  its  use  in  any 
of  the  areas  of  operation  required  for  the 
practical  test; 

(3)  Except  as  provided  in  paragraph 
(e)  of  this  section,  at  least  two  pilot 
stations  with  adequate  visibility  for  each 
person  to  operate  the  aircraft  safely;  and 

(4)  Cockpit  and  outside  visibility 
adequate  to  evaluate  the  performance  of 
the  applicant  when  an  additional  jump 
seat  is  provided  for  the  examiner. 

(c)  Required  controls.  An  aircraft 
(other  than  a  lighter-than-air  aircraft) 
used  for  a  practical  test  must  have 
engine  power  controls  and  flight 
controls  that  are  easily  reached  and 
operable  in  a  conventional  manner  by 
both  pilots,  unless  the  examiner 
determines  that  the  practical  test  can  be 
conducted  safely  in  the  aircrah  without 
the  controls  being  easily  reached. 

(d)  Simulated  instrument  flight 
equipment.  An  applicant  for  a  practical 
test  that  involves  maneuvering  an 
aircraft  solely  by  reference  to 
instruments  must  furnish: 

(1)  Equipment  on  board  the  aircraft 
that  permits  the  applicant  to  pass  the 
areas  of  operation  that  apply  to  the 
rating  sought;  and 

(2)  A  device  that  prevents  the 
applicant  from  having  visual  reference 
outside  the  aircraft,  but  does  not  prevent 
the  examiner  fit}m  having  visual 
reference  outside  the  airotdt,  and  is 
otherwise  acceptable  to  the 
Administrator. 


(e)  Aircraft  with  single  controls.  A 
practical  test  may  be  conducted  in  an 
aircraft  having  a  single  set  of  controls, 
provided  the: 

(1)  Examiner  agrees  to  conduct  the 
test; 

(2)  Test  does  not  involve  a 
demonstration  of  instrument  skills;  and 

(3)  Proficiency  of  the  apphcant  can  be 
observed  by  an  examiner  who  is  in  a 
position  to  observe  the  applicant. 

S  61 .47    Status  of  an  examiner  wtto  l« 
authorlzMl  by  the  Admlntatrator  to  conduct 
practical  tMts. 

(a)  An  examiner  represents  the 
Administrator  for  the  purpose  of 
conducting  practical  tests  for  certificates 
and  ratings  issued  under  this  part  and 
to  observe  an  applicant's  ability  to 
perform  the  areas  of  operation  on  the 
practical  test. 

(b)  The  examiner  is  not  the  pilot  in 
command  of  the  aircraft  during  the 
practical  test  unless  the  examiner  agrees 
to  act  in  that  capacity  for  the  flight  or 
for  a  portion  of  the  flight  by  prior 
arrangement  with: 

(1)  The  applicant;  or 

(2)  A  person  who  would  otherwise  act 
as  pilot  in  command  of  the  flight  or  for 
a  portion  of  the  flight. 

(c)  Notwithstanoung  the  type  of 
aircraft  used  during  the  practical  test, 
the  applicant  and  the  examiner  (and  any 
other  occupants  authorized  to  be  on 
board  by  the  examiner)  are  not  subject 
to  the  requirements  or  limitations  on  the 
carriage  of  passengers  that  are  specified 
in  this  chapter. 

§61.40    Ralaedng  aflar  failure. 

(a)  An  applicant  for  a  knowledge  or 
practical  test  who  foils  that  test  may 
reapply  for  the  test  only  after  the 
applicant  has  received: 

(1)  The  necessary  training  from  an 
authorized  instructor  who  has 
determined  that  the  applicant  is 
proficient  to  pass  the  test;  and 

(2)  An  endorsement  from  an 
authorized  instructor  who  gave  the 
applicant  the  additional  training. 

(b)  An  apphcant  for  a  flight  instructor 
certificate  with  an  airplane  category 
rating  or,  for  a  flight  instructor 
certificate  with  a  glider  category  rating, 
who  has  failed  the  practical  test  due  to 
deficiencies  in  instructional  proficiency 
on  stall  awareness,  spin  entry,  spins,  or 
spin  recovery  must: 

(1)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section  before  being 
retested; 

(2)  Bring  an  aircraft  to  the  retest  that 
is  of  the  appropriate  aircraft  category  for 
the  rating  sou^t  and  is  certificated  for 
spins;  and 

(3)  Demonstrate  satisfactory 
instructional  proficiency  on  stall 


awareness,  spin  entry,  spins,  and  spin 
recovery  to  an  examiner  during  the 
retest. 

161.51    Pilot  logboolts. 

(a)  Training  time  and  aeronautical 
experience.  Each  person  must  dociunent 
and  record  the  following  time  in  a 
manner  acceptable  to  the  Administrator: 

(1)  Training  and  aeronautical 
experience  used  to  meet  the 
requirements  for  a  certificate,  rating,  or 
flight  review  of  this  part. 

(2)  The  aeronautical  experience 
required  for  meeting  the  recent  flight 
experience  requirements  of  this  part. 

(b)  Logbook  entries.  For  the  purposes 
of  meeting  the  requirements  of 
paragraph  (a)  of  this  section,  each 
person  must  enter  the  following 
information  for  each  flight  or  lesson 
logged: 

(1)  General — 
(i)  Date. 

(ii)  Total  flight  time. 

(iii)  Location  where  th»  aircraft 
departed  and  arrived,  or  for  lessons  in 
an  approved  flight  simulator  or  an 
approved  flight  training  device,  the 
location  where  the  lesson  occurred. 

(iv)  l^pa  and  identification  of  aircraft, 
approved  flight  simulator,  or  approved 
flight  training  device,  as  appropriate. 

(v)  The  name  of  a  safety  pilot,  if 
required  by  §  91 .  109(b)  of  this  chapter. 

(2)  Type  of  pilot  experience  or 
training — 

(i)  Solo. 

(ii)  Pilot  in  command. 

(iii)  Second  in  command. 

(iv)  Flight  and  ground  training 
received  from  an  authorized  instructor. 

(v)  Training  received  in  an  approved 
fUght  simulator  or  approved  flight 
training  device  from  an  authorized 
instructor. 

(3)  Conditions  of  flight— 
(i)  Day  or  night. 

(ii)  Actual  instrument. 

(iii)  Simulated  instrument  conditions 
in  flight,  an  approved  flight  simulator, 
or  an  approved  flight  training  device. 

(c)  Logging  of  pilot  time.  The  pilot 
time  described  in  this  section  may  be 
used  to: 

(1)  Apply  for  a  certificate  or  rating 
issued  under  this  part;  or 

(2)  Satisfy  the  recent  flight  experience 
requirements  of  this  part. 

(d)  Logging  of  solo  flight  time.  Except 
for  a  student  pilot  acting  as  pilot  in 
command  of  an  airship  requiring  more 
than  one  flight  crewmember,  a  pilot  may 
log  as  solo  flight  time  only  that  flight 
time  when  the  pilot  is  the  sole  occupant 
of  the  aircraft. 

(e)  Logging  pilot-in-command  flight 
time.  (1)  A  recreational,  private,  or 
commercial  pilot  may  log  pilot-in- 


command  time  only  for  that  flight  time 
during  which  that  person  is — 

(i)  llie  sole  manipulator  of  the 
controls  of  an  aircraft  for  which  the 
pilot  is  rated;  or 

(ii)  Except  for  a  recreational  pilot, 
when  acting  as  pilot  in  command  of  an 
aircraft  on  which  more  than  one  pilot  is 
required  under  the  type  certification  of 
the  aircraft  or  the  regulations  under 
which  the  flight  is  conducted. 

(2)  An  airline  transport  pilot  may  log 
as  pilot-in-command  time  all  of  the 
flight  time  while  acting  as  pilot-in- 
command  of  an  operation  requiring  an 
airline  transport  pilot  certificate. 

(3)  An  authorized  instructor  may  log 
as  pilot-in-command  time  all  flight  time 
while  acting  as  an  authorized  instructor. 

(4)  A  student  pilot  may  log  pilot-in- 
command  time  when  the  student  pilot — 

(i)  Is  the  sole  occupant  of  the  aircraft; 

(ii)  Has  a  current  solo  flight 
endorsement  as  required  under  §  61.87 
of  this  part;  and 

(iii)  Is  imdergoing  training  for  a  pilot 
certificate  or  rating,  is  acting  as  pilot  in 
command  of  an  airship  requiring  more 
than  one  flight  crewmember,  or  is 
logging  pilot-in-command  flight  time  to 
obtain  the  pilot-in-command  flight 
experience  requirements  for  a  pilot 
certificate  or  aircraft  rating. 

(f)  Logging  second-in-command  flight 
time.  A  person  may  log  second-in- 
command  flight  time  only  for  that  flight 
time  during  which  that  person: 

(1)  Is  qualified  in  accordance  with  the 
second-in-command  requirements  of 

§  61.55  of  this  part,  and  occupies  a 
crewmember  station  in  an  aircraft  that 
requires  more  than  one  pilot  by  the 
aircraft's  type  certificate;  or 

(2)  Holds  the  appropriate  category, 
class,  and  instrument  rating  (if  an 
instrument  rating  is  required  for  the 
flight)  for  the  aircraft  being  flown,  and 
moi***  than  one  pilot  is  required  under 
the  type  certification  of  the  aircraft  or 
the  regulations  under  which  the  flight  is 
being  conducted. 

(g)  Logging  instrument  flight  time.  (1) 
A  person  may  log  instrument  flight  time 
only  for  that  flight  time  when  the  person 
operates  the  aircraft  solely  by  reference 
to  instruments  under  actual  or 
simulated  instrument  flight  conditions. 

(2)  An  authorized  instructor  may  log 
instrument  flight  time  when  conducting 
instrument  flight  instruction  in  actual 
instrument  flight  conditions. 

(3)  For  the  purposes  of  logging 
instrument  flight  time  to  meet  the  recent 
instrument  experience  requirements  of 
§  61.57(c)  of  this  part,  the  following 
information  must  be  recorded  in  the 
person's  logbook — 

(i)  The  location  and  type  of  each 
instrument  approach  accomplished;  and 


(ii)  The  name  of  the  saiaty  pilot,  if 
required. 

(4)  An  approved  flight  simulator  or 
approved  flight  training  device  may  be 
used  by  a  person  to  log  instrument  flight 
time,  provided  an  authorized  instructor 
is  present  during  the  simulated  flight. 

(h)  Logging  training  time.  (1)  A  person 
may  log  training  time  when  that  i>erson 
receives  training  from  an  authorized 
instructor  in  an  aircraft,  approved  flight 
simulator,  or  approved  flight  training 
device. 

(2)  The  training  time  must  be  logged 
in  a  logbook  and  must: 

(i)  Be  endorsed  in  a  legible  manner  by 
the  authorized  instructor;  and 

(ii)  Include  a  description  of  the 
training  given,  the  length  of  the  training 
lesson,  and  the  instructor's  signature, 
certificate  number,  and  certificate 
expiration  date. 

(i)  Presentation  of  required 
documents.  (1)  Persons  must  present 
their  pilot  certificate,  medical 
certificate,  logbook,  or  any  other  record 
required  by  this  part  for  inspection 
upon  a  reasonable  request  by — 

(i)  The  Administrator; 

(ii)  An  authorized  representative  from 
the  National  Transportation  Safety 
Board;  or 

(iii)  Any  Federal,  State,  or  local  law 
enforcement  officer. 

(2)  A  student  pilot  must  cany  the 
following  items  in  the  aircraft  on  all 
solo  cross-country  flights  as  evidence  of 
the  required  instructor  clearances  and 
endorsements — 

(i)  Pilot  logbook; 

,  (ii)  Student  pilot  certificate;  and 
(iii)  Any  other  record  required  by  this 
section. 

(3)  A  recreational  pilot  must  carry  his 
or  her  logbook  with  the  required 
instructor  endorsements  on  all  flights 
when  serving  as  pilot  in  command  or  as 
a  required  flight  crewmember  for  flights 
of  more  than  50  nautical  miles  from  an 
airport  where  training  was  received. 

f  61.53    ProMt)ition  on  operations  during 
medical  deficlancy. 

(a)  Operations  that  require  a  medical 
certiflcate.  Except  as  provided  for  in 
paragraph  (b)  of  this  section,  a  person 
who  holds  a  current  medical  certificate 
issued  under  part  67  of  this  chapter 
shall  not  act  as  pilot  in  command,  or  in 
any  other  capacity  as  a  required  pilot 
flight  crewmember,  while  that  person: 

(1)  Knows  or  has  reason  to  know  of 
any  medical  condition  that  would  make 
the  person  unable  to  meet  the 
requirements  for  the  medical  certificate 
necessary  for  the  pilot  operation:  or 

(2)  Is  taking  medication  or  receiving 
other  treatment  for  a  medical  condition 
that  results  in  the  person  being  unable 


to  meet  the  requirements  for  the  medical 
certificate  necessary  for  the  pilot 
operation. 

(b)  Operations  that  do  not  require  a 
medical  certificate.  For  operations 
provided  for  in  §  61.23(b)  of  this  part,  a 
person  shall  not  act  as  pilot  in 
command,  or  in  any  other  capacity  as  a 
required  pilot  flight  crewmember,  while 
that  person  knows  or  has  reason  to 
know  of  any  medical  condition  that 
would  make  the  person  unable  to 
operate  the  aircraft  in  a  safe  manner. 

S  61.56    8scond-ln-command 
quailflcstions. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  person  may  serve 
as  a  second  in  command  of  an  aircraft 
type  certificated  for  more  than  one 
required  pilot  flight  crewmember  or  in 
operations  requiring  a  second  in 
command  unless  that  person  holds: 

(1)  At  least  a  current  private  pilot 
certificate  with  the  appropriate  category 
and  class  rating:  and 

(2)  An  instrument  rating  that  appUes 
to  the  aircraft  being  flown  if  the  flight 
is  under  IFR. 

(b)  Except  as  provided  in  paragraph 

(d)  of  this  section,  no  person  may  serve 
as  a  second  in  command  of  an  aircraft 
type  certificated  for  more  than  one 
required  pilot  flight  crewmember  or  In 
operations  requiring  a  second  in 
command  unless  that  person  has  within 
the  previous  12  calendar  months: 

(1)  Become  famihar  with  the 
following  information  for  the  specific 
type  aircraft  for  which  second-in- 
command  privileges  are  requested — 

(i)  Ofterational  procedures  appUcable 
to  the  powerplant,  equipment,  and 
systems. 

(ii)  Performance  specifications  and 
limitations. 

(iii)  Normal,  abnormal,  and 
emergency  operating  procedures. 

(iv)  Flight  manual. 

(v)  Placards  and  markings. 

(2)  Except  as  provided  in  paragraph 

(e)  of  this  section,  performed  and  logged 
pilot  time  in  the  type  of  aircraft  or  in  an 
approved  flight  simulator  or  approved 
flight  training  device  that  represents  the 
type  of  aircraft  for  which  second-in- 
command  privileges  are  requested, 
which  includes — 

(i)  Three  takeoffs  and  three  landings 
as  the  sole  manipulator  of  the  flight 
controls; 

(ii)  Engine-out  procedures  and 
maneuvering  with  an  engine  out  while 
executing  the  duties  of  pilot  in 
command;  and 

(iii)  Crew  resource  management 
training. 

(c)  If  a  person  complies  with  the 
requirements  in  paragraph  (b)  of  this 
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section  in  the  calendar  month  before  or 
the  calendar  month  after  the  month  in 
which  compUance  with  this  section  is 
required,  then  that  person  is  considered 
to  have  accomplished  the  training  and 
practice  in  the  month  it  is  due. 

(d)  This  section  does  not  apply  to  a 
person  who  is: 

(1)  Designated  and  qualified  as  a  pilot 
in  command  imder  part  121. 125.  or  135 
of  this  chapter  in  that  specific  type  of 
aircraft: 

(2)  Designated  as  the  second  in 
command  under  part  121, 125,  or  135  of 
this  chapter,  in  that  specific  type  of 
aircraft; 

(3)  Designated  as  the  second  in 
command  in  that  specific  type  of  aircraft 
for  the  purpose  of  receiving  flight 
training  required  by  this  section,  and  no 
passengers  or  cargo  are  carried  on  the 
aircraft;  or 

(4)  Designated  as  a  safety  pilot  for 
purposes  required  by  §  91.109(b)  of  this 
chapter. 

(e)  The  holder  of  a  commercial  or 
airline  transport  pilot  certificate  with 
the  appropriate  category  and  class  rating 
is  not  required  to  meet  the  requirements 
of  paragraph  (b)(2)  of  this  section, 
provided  the  pilot: 

(1)  Is  conducting  a  ferry  flight,  aircraft 
flight  test,  or  evaluation  flight  of  an 
aircraft's  equipment;  and 

(2)  Is  not  carrying  any  person  or 
property  on  board  the  aircraft,  other 
than  necessary  for  conduct  of  the  flight. 

(f)  For  the  purpose  of  meeting  the 
requirements  of  paragraph  (b)  of  this 
section,  a  person  may  serve  as  second  in 
command  in  that  specific  type  aircraft, 
provided: 

(1)  The  flight  is  conducted  under  day 
VFR  or  day  IFR;  and 

(2)  No  person  or  property  is  carried  on 
board  the  aircraft,  other  than  necessary 
for  conduct  of  the  flight. 

(g)  Except  as  provided  in  paragraph 
(h)  of  this  section,  the  requirements  of 
paragraph  (b)  of  this  section  may  be 
accomplished  in  an  approved  flight 
simulator  that  is — 

(1)  Qualified  and  approved  by  the 
Administrator  for  such  purposes;  and 

(2)  Used  in  accordance  with  an 
approved  course  conducted  by  a 
training  center  certificated  under  part 
142  of  this  chapter. 

(h)  An  applicant  for  an  initial  second- 
in-command  qualification  for  a 
particular  type  of  aircraft  who  is 
qualifying  imder  the  terms  of  paragraph 
(g)  of  this  section  must  satisfactorily 
complete  a  minimum  of  one  takeoff  and 
one  landing  in  an  aircraft  of  the  same 
type  for  which  the  qualification  is 
sought. 


§61.56    Flight  review. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (f)  of  this  section,  a  flight  review 
consists  of  a  minimum  of  1  hour  of 
flight  training  and  1  hour  of  ground 
training.  The  review  must  include: 

(1)  A  review  of  the  ciurent  general 
operating  and  flight  rules  of  part  91  of 
this  chapter;  and 

(2)  A  review  of  those  maneuvers  and 
procedures  that,  at  the  discretion  of  the 
person  giving  the  review,  are  necessary 
'for  the  pilot  to  demonstrate  the  safe 
exercise  of  the  privileges  of  the  pilot 
certificate. 

(b)  Glider  pilots  may  substitute  a 
minimum  of  three  instructional  flights 
in  a  glider,  each  of  which  includes  a 
flight  to  traffic  pattern  altitude,  in  lieu 
of  the  1  hour  of  flight  training  required 
in  paragraph  (a)  of  this  section. 

(c)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  no  person 
may  act  as  pilot  in  command  of  an 
aircraft  unless,  since  the  beginning  of 
the  24th  calendar  month  before  the 
month  in  which  that  pilot  acts  as  pilot 
in  command,  that  person  has: 

(1)  AccomphshcKl  a  flight  review 
given  in  an  aircraft  for  which  that  pilot 
is  rated  by  an  appropriately  rated 
instructor  certificated  under  this  part  or 
other  person  designated  by  the 
Administrator;  and 

(2)  A  logbook  endorsed  by  the  person 
who  gave  the  review  certifying  that  the 
person  has  satisfactorily  completed  the 
review. 

(d)  A  person  who  has,  within  the 
period  specified  in  paragraph  (c)  of  this 
section,  passed  a  pilot  proficiency  check 
conducted  by  an  examiner,  an  approved 
pilot  check  airman,  or  a  U.S.  Armed 
Force,  for  a  pilot  certificate,  rating,  or 
operating  privilege  need  not  accomplish 
the  flight  review  required  by  this 
section. 

(e)  A  person  who  has.  within  the 
period  specified  in  paragraph  (c)  of  this 
section,  satisfactorily  accomplished  one 
or  more  phases  of  an  FAA -sponsored 
pilot  proficiency  award  program  need 
not  accomplish  the  flight  review 
reouired  by  this  section. 

if)  A  person  who  holds  a  current  flight 
instructor  certificate  who  has,  vtithin 
the  period  sf)ecified  in  paragraph  (c)  of 
this  section,  satisfactorily  completed  a 
renewal  of  a  flight  instructor  certificate 
under  the  provisions  in  §61.197  need 
not  accomplish  the  1  hour  of  ground 
training  specified  in  paragraph  (a)  of 
this  section. 

(g)  The  requirements  of  this  section 
may  be  accomplished  in  combination 
with  the  requirements  of  §61.57  and 
other  applicable  recent  experience 
requirements  at  the  discretion  of  the 
person  conducting  the  flight  review. 


(h)  A  flight  simulator  or  flight  training 
device  may  be  used  to  meet  the  flight 
review  requirements  of  this  section 
subject  to  the  following  conditions: 

(1)  The  flight  simulator  or  flight 
training  device  must  be  approved  by  the 
Administrator  for  that  purpose. 

(2)  The  approved  flight  simulator  or 
approved  flight  training  device  must  be 
used  in  accordance  with  an  approved 
course  conducted  by  a  training  center 
certificated  under  part  142  of  this 
chapter. 

(3)  Unless  the  flight  review  is 
undertaken  in  a  fli^t  simulator  that  is 
approved  for  landings,  the  applicant 
must  meet  the  takeofl  and  landing 
requirements  of  §61. 57(a)  or  §61. 57(b) 
of  thispart. 

(4)  The  approved  flight  simulator  or 
approved  flight  training  device  used 
must  represent  an  aircraft,  or  set  of 
aircraft,  for  which  the  pilot  is  rated. 

$  61 .57  Recent  flight  expertonoe:    Pllot  In 
command. 

(a)  General  experience.  (1)  Except  as 
provided  in  paragraph  (e)  of  this 
section,  no  person  may  act  as  a  pilot  in 
command  of  an  aircraft  carrying 
passengers  or  as  a  required  pilot  on 
board  an  aircraft  that  requires  more  than 
one  pilot  flight  crewmember  unless  that 
person  has  made  at  least  three  takeoffs 
and  three  landings  within  the  preceding 
90  days,  and — 

(i)  The  person  acted  as  the  sole 
manipulator  of  the  flight  controls;  and 

(ii)  The  required  takeoffs  and  landings 
were  performed  in  an  aircraft  of  the 
same  category,  class,  and  type  (if  a  type 
rating  is  required),  and.  if  the  aircraft  to 
be  flown  is  an  airplane  with  a  tailwheel. 
the  takeoffs  and  landings  must  have 
been  made  to  a  full  stop  in  an  airplane 
with  a  tailwheel. 

(2)  For  the  purpose  of  meeting  the 
requirements  of  paragraph  (a)(1)  of  this 
section,  a  person  may  act  as  a  pilot  in 
command  of  an  aircraft  under  day  VFR 
or  day  IFR.  provided  no  persons  or 
property  are  carried  on  board  the 
aircraft,  other  than  those  necessary  for 
the  conduct  of  the  flight. 

(3)  The  takeoffs  and  landings  required 
by  paragraph  (a)(1)  of  this  section  may 
be  accomplished  in  an  approved  flight 
simulator  or  an  approved  flight  training 
device  that  is — 

(i)  Approved  by  the  Administrator  for 
landings;  and 

(ii)  Used  in  accordance  with  an 
approved  course  conducted  by  a 
training  center  certificated  imder  part 
142  of  this  chapter. 

(b)  Night  takeoff  and  landing 
experience.  (1)  Except  as  provided  in 
paragraph  (e)  of  this  section,  no  person 
may  act  as  pilot  in  command  of  an 
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aircraft  carrying  passengers  during  the 
period  beginning  1  hour  after  simset  and 
ending  1  hour  before  sunrise,  unless 
within  the  preceding  90  days  that 
peraon  has  made  at  least  three  takeoffs 
and  three  landings  to  a  full  stop  during 
the  period  beginning  1  hour  after  simset 
and  ending  1  hour  before  sunrise. 

(2)  The  takeofls  and  landings  required 
by  paragraph  (b)(1)  of  this  section  may 
be  accomplished  in  a  flight  simulator 
that  is — 

(i)  Approved  by  the  Administrator  for 
takeoffs  and  landings,  if  the  visual 
system  is  adjusted  to  represent  the 
period  described  in  paragraph  (b)(1)  of 
this  section;  and 

(ii)  Used  in  accordance  with  an 
approved  course  conducted  by  a 
training  center  certificated  under  part 
142  of  this  chapter. 

(c)  Recent  instrument  experience. 
Except  as  provided  in  paragraph  (e)  of 
this  section,  no  p>erson  may  act  as  pilot 
in  command  under  IFR  or  in  weather 
conditions  less  than  the  minimums 
prescribed  for  VFR,  unless  within  the 
preceding  6  calendar  months,  that 
person  has: 

(1)  For  the  purpose  of  obtaining 
instrument  experience  in  an  aircraft 
(other  than  a  glider),  performed  and 
logged  under  actual  or  simulated 
instrument  conditions,  either  in  flight 
appropriate  to  the  appropriate  category 
of  aircraft  for  the  instrument  privileges 
sought  or  in  an  approved  flight 
simulator  or  approved  flight  training 
device  that  is  representative  of  the 
aircraft  category  for  the  instrument 
privileges  sought — 

(i)  At  least  six  instrument  approaches; 
(ii)  Holding  procedures;  and 
(iii)  Intercepting  and  tracking  courses 
through  the  use  of  navigation  systems. 

(2)  For  the  purpose  of  obtaining 
instrument  experience  in  a  glider, 
performed  and  logged  under  actual  or 
simulated  instrument  conditions — 

(i)  At  least  3  hours  of  instrument  time 
in  flight,  of  which  1 V2  houra  may  be 
acquired  in  an  airplane  or  a  glider  if  no 
passengers  are  to  be  carried;  or 

(ii)  3  noure  of  instrument  time  in 
flight  in  a  glider  if  a  passenger  is  to  be 
carried. 

(d)  Instrument  proficiency  check. 
Except  as  provided  in  paragraph  (e)  of 
this  section,  a  person  who  does  not  meet 
the  recent  instrument  experience 
requirements  of  paragraph  (c)  of  this 
section  within  the  prescribed  time  or 
within  6  calendar  months  after  the 
prescribed  time  may  not  serve  as  pilot 
in  conmiand  under  IFR  or  in  weaUier 
conditions  less  than  the  minimums 
prescribed  for  VFR  until  that  person 
passes  an  instrument  proficiency  check 
consisting  of  a  representative  number  of 


tasks  required  by  the  instrument  rating 
practical  test. 

(1)  The  instrument  proficiency  check 
must  be — 

(i)  In  an  aircraft  that  is  appropriate  to 
the  aircraft  category; 

(ii)  In  an  approved  flight  simulator  or 
approved  flight  training  device  that  is 
representative  of  the  aircraft  category 
(other  than  a  glider);  or 

(iii)  For  a  guder,  in  a  single-engine 
airplane  or  a  glider. 

(2)  The  instnmient  proficiency  check 
must  be  given  by — 

(i)  An  examiner; 

(ii)  A  person  authorized  by  the  U.S. 
Armed  Forces  to  conduct  instnmient 
flight  tests,  provided  the  person  being 
tested  is  a  member  of  the  U.S.  Armed 
Forces; 

(iii)  A  company  check  pilot  who  is 
authorized  to  conduct  instrument  flight 
tests  under  part  121, 125,  or  135  of  this 
chapter,  and  provided  that  both  the 
check  pilot  and  the  pilot  being  tested 
are  employees  of  that  operator; 

(iv)  An  mstrument  fhght  instructor 
who  holds  the  appropriate  instrument 
instructor  rating;  or 

(v)  A  person  approved  by  the 
Administrator  to  conduct  instnmient 
practical  tests. 

(e)  Exceptions.  (1)  Paragraphs  (a)  and 
(b)  of  this  section  do  not  apply  to  a  pilot 
in  command  who  is  employed  by  a 
certificate  holder  under  part  125  and 
eng&ged  in  a  flight  operation  for  that 
certificate  holder  if  the  pilot  is  in 
compliance  with  §§  125.281  and 
125.285  of  this  chapter. 

(2)  This  section  does  not  apply  to  a 
pilot  in  command  who  is  employed  by 
an  air  carrier  certificated  under  part  121 
or  135  and  is  engaged  in  a  flight 
operation  under  part  91, 121.  or  135  for 
that  air  carrier  if  the  pilot  is  in 
compliance  with  §§  121.437  and 
121.439.  or  §§  135.243  and  135.247  of 
this  chapter,  as  appropriate. 

§61^    PHot-in-comnund  profldanqf 
check:  Operation  of  aircraft  requiring  mora 
than  one  pUoL 

(a)  Except  as  otherwise  provided  in 
this  section,  to  serve  as  pilot  ir. 
command  of  an  aircraft  that  is  type 
certificated  for  more  than  one  required 
pilot  crewmember,  a  person  must: 

(1)  Within  the  preceding  12  calendar 
months,  complete  a  pilot  in  command 
check  in  an  aircraft  that  is  type 
certificated  for  more  than  one  required 
pilot  crewmember  and 

(2)  Within  the  preceding  24  calendar 
months,  complete  a  pilot  in  command 
check  in  the  particidar  type  of  aircraft 
in  which  that  person  will  serve  as  pilot 
in  command. 

(b)  This  section  does  not  apply  to 
peraons  conducting  operations  under 


part  121. 125,  133,  135,  or  137  of  this 
chapter. 

(c)  The  pilot  in  command  check  given 
in  accordance  with  the  provisions  of 
part  121, 125,  or  135  of  this  chapter  may 
be  used  to  satisfy  the  requirements  of 
this  section. 

(d)  The  pilot  in  command  check 
required  by  paragraph  (a)  of  this  section 
may  be  accomplished  by  satisfactory 
completion  of  one  of  the  following: 

(1)  A  pilot  in  command  proficiency 
check  conducted  by  a  person  authorized 
by  the  Administrator,  consisting  of  the 
maneuvers  and  procedures  required  for 
a  type  rating; 

(2)  The  practical  test  required  for  a 
type  rating; 

(3)  The  initial  or  periodic  practical 
test  required  for  the  issuance  of  a  pilot 
examiner  or  check  airman  designation; 
or 

(4)  A  military  flight  check  required  few 
a  pilot  in  command  with  instrument 
privileges,  in  an  aircraft  that  the  military 
requires  to  be  operated  by  more  than 
one  pilot. 

(e)  A  check  or  test  described  in 
paragraphs  (d)(1)  through  (d)(4)  of  this 
section  may  be  accomplished  in  a  flight 
simulator  approved  under  this  chapter. 

(0  For  the  purpose  of  meeting  the 
dieck  requirements  of  paragraph  (a)  of 
this  section,  a  person  may  act  as  pilot 
in  command  of  a  flight  under  day  VFR 
conditions  or  day  IFR  conditions  if  no 
person  or  property  is  carried,  other  than 
as  necessary  to  demonstrate  compliance 
with  this  part. 

(g)  If  a  pilot  takes  the  check  required 
by  this  section  in  the  calendar  month 
before  or  the  calendar  month  after  the 
month  in  which  it  is  due.  the  pilot  is 
considered  to  have  taken  it  in  the  month 
in  which  it  was  due  for  the  purpose  of 
computing  when  the  next  check  is  due. 

S  61 .59    Faiaificatlon,  reproduction,  or 
altaratloii  of  appiicationa,  cftiWcalaa, 
iogbooita,  raporta,  or  racorda 

(a)  No  person  may  make  or  cause  to 
be  made: 

(1)  Any  fraudulent  or  intentionally 
false  statement  on  any  appUcation  for  a 
certificate,  rating,  authorization,  or 
duplicate  thereof,  issued  under  this 
part; 

(2)  Any  fraudulent  or  intentionally 
false  entry  in  any  logbook,  record,  or 
report  that  is  required  to  be  kept.  made, 
or  used  to  show  compliance  with  any 
requirement  for  the  issuance  or  exercise 
of  the  privileges  of  any  certificate, 
rating,  or  authorization  under  this  part; 

(3)  Any  reproduction  for  fraudulent 
purpose  of  any  certificate,  rating,  or 
authorization,  under  this  part:  or 

(4)  Any  alteration  of  any  certificate, 
rating,  or  authorization  under  this  part. 
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(b)  The  commission  of  an  act 
prohibited  under  paragraph  (a)  of  this 
section  is  a  basis  for  suspending  or 
revoking  any  airman  certificate,  rating, 
or  authorization  held  by  that  f>erson. 

S  61.60    Change  of  address. 

The  holder  of  a  pilot,  flight  instructor, 
or  ground  instructor  certificate  who  has 
made  a  change  in  permanent  mailing 
address  may  not,  after  30  days  from  that 
date,  exercise  the  privileges  of  the 
certificate  unless  the  holder  has  notified 
in  writing  the  FAA,  Airman 
Certification  Branch,  P.O.  Box  25082. 
Oklahoma  Qty,  OK  73125.  of  the  new 
permanent  mailing  address,  or  if  the 
permanent  mailing  address  includes  a 
post  office  box  number,  then  the 
holder's  ciurent  residential  address. 

Subpart  B — Aircraft  Ratings  and  Pilot 
Authorizations 

161.61     AppNcabNIty. 

This  subpart  prescribes  the 
requirements  for  the  issuance  of 
additional  aircraft  ratings  after  a  pilot 
certificate  is  issued,  and  the 
requirements  for  and  limitations  of  pilot 
authorizations  issued  by  the 
Administrator. 

f  61.63    Additional  atrcraft  ratings  (oltMr 
than  aktine  transport  pilot). 

(a)  General.  To  be  eligible  for  an 
additional  aircraft  rating  to  a  pilot 
certificate,  for  other  than  an  airline 
transport  pilot  certificate,  an  applicant 
must  meet  the  appropriate  requirements 
of  this  section,  for  the  additional  aircraft 
rating  sought. 

(b)  Additional  category  rating.  An 
applicant  who  holds  a  pilot  certificate 
and  applies  to  add  a  category  rating  to 
that  pilot  certificate: 

(1)  Must  have  received  the  required 
training  and  possess  the  aeronautical 
experience  prescribed  by  this  part  that 
applies  to  the  pilot  certificate  for  the 
aircraft  category  and,  if  applicable,  class 
rating  sought: 

(2)  Must  have  an  endorsement  in  his 
or  her  logbook  or  training  record  from 
an  authorized  instructor,  and  that 
endorsement  must  attest  that  the 
applicant  has  been  found  competent  in 
the  aeronautical  knowledge  areas 
appropriate  to  the  pilot  certificate  for 
the  aircraft  category  and.  if  applicable, 
class  rating  sought; 

(3)  Must  have  an  endorsement  in  his 
or  her  logbook  or  training  record  from 
an  authorized  instructor,  and  that 
endorsement  must  attest  that  the 
apphcant  has  been  found  proficient  on 
the  areas  of  operation  that  are 
appropriate  to  the  pilot  certificate  for 
the  aircraft  category  and.  if  applicable, 
class  rating  sought: 


(4)  Must  pass  the  required  practical 
test  that  is  appropriate  to  the  pilot 
certificate  for  the  aircraft  category  and, 
if  applicable,  class  rating  sought;  and 

(5)  Need  not  take  an  additional 
knowledge  test,  provided  the  applicant 
holds  an  airplane,  rotorcraft,  powered- 
lift,  or  airship  rating  at  that  pilot 
certificate  level. 

(c)  Additional  class  rating.  Any 
person  who  applies  for  an  additional 
class  rating  to  be  added  on  a  pilot 
certificate: 

(1)  Must  have  an  endorsement  in  his 
or  her  logbook  or  training  record  from 
an  authorized  instructor  and  that 
endorsement  must  attest  that  the 
applicant  has  been  found  competent  in 
the  aeronautical  knowledge  areas 
appropriate  to  the  pilot  certificate  for 
the  aircraft  class  rating  sought; 

(2)  Must  have  an  endorsement  in  his 
or  her  logbook  or  training  record  from 
an  authorized  instructor,  and  that 
endorsement  must  attest  that  the 
applicant  has  been  found  proficient  in 
the  areas  of  operation  appropriate  to  the 
pilot  certificate  for  the  aircraft  class 
rating  sought; 

(3)  Must  pass  the  required  practical 
test  that  is  appropriate  to  the  pilot 
certificate  for  the  aircraft  class  rating 
sought; 

(4)  Need  not  meet  the  specified 
training  time  requirements  prescribed 
by  this  part  that  apply  to  the  pilot 
certificate  for  the  aircraft  class  rating 
sought;  and 

(5)  Need  not  take  an  additional 
knowledge  test,  provided  the  applicant 
holds  an  airplane,  rotorcraft,  powered- 
lift,  or  airship  rating  at  that  pilot 
certificate  level. 

(d)  Additional  type  rating.  Except  as 
specified  in  paragraph  (d)(7)  of  this 
section,  a  person  who  applies  for  an 
additional  aircraft  type  rating  to  be 
added  on  a  pilot  certificate,  or  the 
addition  of  an  aircraft  type  rating  that  is 
accomplished  concurrently  with  an 
additional  aircraft  category  or  class 
rating: 

(1)  Must  hold  or  concurrently  obtain 
an  instrument  rating  that  is  appropriate 
to  the  aircraft  category,  class,  or  type 
rating  sought; 

(2)  Must  have  an  endorsement  in  his 
or  her  logbook  or  training  record  from 
an  authorized  instructor,  and  that 
endorsement  must  attest  that  the 
applicant  has  been  found  competent  in 
the  aeronautical  knowledge  areas 
appropriate  to  the  pilot  certificate  for 
the  aircraft  category,  class,  or  type  rating 
sought; 

(3)  Must  have  an  endorsement  in  his 
or  her  logbook,  or  training  record  fitHn 
an  authorized  instructor,  and  that 
endorsement  must  attest  that  the 


applicant  has  been  found  proficient  in 
the  areas  of  operation  required  for  the 
issuance  of  an  airline  transport  pilot 
certificate  for  the  aircraft  category,  class, 
and  type  rating  sought; 

(4)  Must  pass  the  required  practical 
test  appropriate  to  the  airline  transport 
pilot  certificate  for  the  aircraft  category, 
class,  and  type  rating  sought; 

(5)  Must  perform  the  practical  test 
luider  instrument  flight  rules,  unless  the 
practical  test  cannot  be  accomplished 
Under  instrument  flight  rules  because 
the  aircraft's  type  certificate  makes  the 
aircraft  incapable  of  operating  under 
instrument  flight  rules.  If  the  practical 
test  cannot  be  accomplished  for  this 
reason,  the  person  may  obtain  a  type 
rating  limited  to  'VFR  only."  The  "VFR 
only"  limitation  majTbe  removed  for 
that  aircraft  type  when  the  person 
passes  the  practical  test  under 
instrument  flight  rules.  When  an 
instrument  rating  is  issued  to  a  person 
who  holds  one  or  more  type  ratings,  the 
type  ratings  on  the  amended  pilot 
certificate  shall  bear  the  "VFR  only" 
limitation  for  each  aircraft  type  rating 
for  which  the  person  has  not 
demonstrated  instrument  competency; 

(6)  Need  not  take  an  additional 
knowledge  test,  provided  the  applicant 
holds  an  airplane,  rotorcraft,  powered- 
lift,  or  airship  rating  on  their  pilot 
certificate;  and 

(7)  In  the  case  of  a  pilot  employee  of 
a  part  121  or  a  part  135  certificate 
holder,  must  have — 

(i)  Met  the  appropriate  requirements 
of  paragraphs  (d)(1),  (d)(4),  and  (d)(5)  of 
this  section  for  the  aircraft  type  rating 
sou^t;  and 

(ii)  Received  an  endorsement  in  his  or 
her  flight  training  record  from  the 
certificate  holder  attesting  that  the 
applicant  has  completed  the  certificate 
holder's  approved  ground  and  flight 
training  program  appropriate  to  the 
aircraft  type  rating  sought. 

(e)  Use  of  an  approved  flight 
simulator  or  an  approved  flight  training 
device  for  an  additional  rating  in  an 
airplane.  The  areas  of  operation 
required  to  be  performed  by  paragraphs 
(b),  (c),  and  (d)  of  this  section  shall  be 
performed  as  follows: 

(1)  Except  as  provided  in  paragraph 
(e)(2)  of  this  section,  the  areas  of 
operation  must  be  performed  in  an 
airplane  of  the  same  category,  class,  and 
type,  if  applicable,  as  the  airplane  for 
which  the  additional  rating  is  sought. 

(2)  Subject  to  the  limitations  of 
paragraph  (e)(3)  through  (e)(12)  of  this 
section,  the  areas  of  operation  may  be 
performed  iiwan  approved  flight 
simulator  or  an  approved  flight  training 
device  that  represents  the  airplane  for 
which  the  additional  rating  is  sought. 
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(3)  The  use  of  an  approved  flight 
simulator  or  an  approved  flight  training 
device  permitted  by  paragraph  (e)(2)  of 
this  section  shall  be  conducted  in 
accordance  with  an  approved  course  at 
a  training  center  certificated  under  part 
142  of  this  chapter. 

(4)  To  complete  all  training  and 
testing  (except  preflight  inspection)  for 
an  additional  airplane  rating  without 
limitations  when  using  a  flight 
simulator — 

(i)  The  flight  simulator  must  be 
approved  as  Level  C  or  Level  D;  and 

(ii)  The  applicant  must  meet  at  least 
one  of  the  following: 

(A)  Hold  a  type  rating  for  a  turbojet 
airplane  of  the  same  class  of  airplane  for 
which  the  type  rating  is  sought,  or  have 
been  appointed  by  a  military  service  as 
a  pilot  in  command  of  an  airplane  of  the 
same  class  of  airplane  for  which  the 
type  rating  is  sought,  if  a  type  rating  in 

a  turbojet  airplane  is  sought. 

(B)  Hold  a  type  rating  tor  a 
turbopropeller  airplane  of  the  same 
class  of  airplane  for  which  the  type 
rating  is  sought,  or  have  been  designated 
by  a  military  service  as  a  pilot  in 
command  of  an  airplane  of  the  same 
class  of  airplane  for  which  the  type 
rating  is  sought,  if  a  type  rating  in  a 
tiubopropeller  airplane  is  sou^t. 

(C)  Have  at  least  2,000  hours  of  flight 
time,  of  which  500  hours  is  in  turbine- 
powered  airplanes  of  the  same  class  of 
airplane  for  which  the  type  rating  is 
sought. 

(D)  Have  at  least  500  hours  of  flight 
time  in  the  same  type  airplane  as  the 
airplane  for  which  the  rating  is  sought. 

(E)  Have  at  least  1,000  hours  of  flight 
time  in  at  least  two  different  airplanes 
requiring  a  type  rating. 

(5)  Subiect  to  the  limitation  of 
paragraph  (e)(6)  of  this  section,  an 
applicant  who  does  not  meet  the 
requirements  of  paragraph  (e)(4)  of  this 
section  may  complete  all  training  and 
testing  (except  for  preflight  inspection) 
for  an  additional  rating  when  using  a 
flight  simulator  if — 

(i)  The  flight  simulator  is  approved  as 
a  Level  C  or  Level  D;  and 

(ii)  The  applicant  meets  at  least  one 
of  the  following: 

(A)  Holds  a  type  rating  In  a  propeller- 
driven  airplane  if  a  type  rating  in  a 
turbojet  airplane  is  sought,  or  holds  a 
type  rating  in  a  turbojet  airplane  if  a 
type  rating  in  a  propeller-driven 
airplane  is  sought;  or 

(B)  Since  the  beginning  of  the  12th 
calendar  month  before  the  month  in 
which  the  apphcant  completes  the 
practical  test  for  an  additional  airplane 
rating,  has  logged: 

(1)  At  least  100  hours  of  flight  time  in 
airplanes  of  the  same  class  for  which  the 


type  rating  is  sought  and  which  requires 
a  type  rating;  and 

(i)  At  least  25  hours  of  flight  time  in 
airplanes  of  the  same  type  for  which  the 
rating  is  sought. 

(6)  An  applicant  meeting  only  the 
requirements  of  paragraph  (e)(5)  of  this 
section  will  be  issued  an  additional 
rating  with  a  limitation. 

(7)  The  limitation  on  a  certificate 
issued  under  the  provisions  of 
paragraph  (e)(6)  of  this  section  shall 
state,  "This  certificate  is  subject  to  pilot- 
in-command  limitations  for  the 
additional  rating." 

(8)  An  apphcant  who  has  been  issued 
a  pilot  certificate  with  the  limitation 
specified  in  paragraph  (e)(7)  of  this 
section — 

(i)  May  not  act  as  pilot  in  command 
of  that  airplane  for  which  the  additional 
rating  was  obtained  under  the 
provisions  of  this  section  until  the 
limitation  is  removed  from  the  pilot 
certificate;  and 

(ii)  May  have  the  limitation  removed 
by  accompUshing  15  hours  of 
supervised  operating  experience  as  pilot 
in  command  imder  the  supervision  of  a 
qualified  and  current  pilot  in  command, 
in  the  seat  normally  occupied  by  the 
pilot  in  command,  in  the  same  type  of 
airplane  to  which  the  limitation  applies. 

(9)  An  apphcant  who  does  not  meet 
the  requirements  of  paragraph  (e)(4)  or 
paragraph  (e)(5)  of  this  section  may  be 
issued  an  additional  rating  after 
successful  completion  of  one  of  the 
following  requirements: 

(i)  Compliance  with  paragraphs  (e)(2) 
and  (e)(3)  of  this  section  and  the 
following  tasks,  which  must  be 
successfully  completed  on  a  static 
airplane  or  in  fli^t,  as  appropriate: 

(A)  Preflight  inspection; 

(B)  Normal  takeoff; 

(C)  Normal  ILS  approach; 

(D)  Missed  approach;  and 

(E)  Normal  landing. 

(ii)  Compliance  with  paragraphs 
(e)(2).  (e)(3).  and  (e)(10)  through  (e)(12) 
of  this  section. 

(10)  An  applicant  meeting  only  the 
requirements  of  paragraph  (e)(9)  of  this 
section  will  be  issued  an  additional 
rating  with  a  Umitation. 

(11)  The  limitation  on  a  certificate 
issued  under  the  provisions  of 
paragraph  (e)(10)  of  this  section  shall 
state,  "This  certificate  is  subject  to  pilot- 
in-command  limitations  for  the 
additional  rating." 

(12)  An  applicant  who  has  been 
issued  a  pilot  certificate  with  the 
limitation  specified  in  paragraph  (e)(ll) 
of  this  section — 

(i)  May  not  act  as  pilot  in  command 
of  that  airplane  for  which  the  additional 
rating  was  obtained  under  the 


provisions  of  this  section  until  the 
limitation  is  removed  from  the  pilot 
certificate;  and 

(ii)  May  have  the  limitation  removed 
by  accomplishing  25  hours  of 
supervised  operating  experience  as  pilot 
in  command  under  the  supervision  of  a 
qualified  and  current  pilot  in  command, 
in  the  seat  normally  occupied  by  the 
pilot  in  command,  in  that  airplane  of 
the  same  type  to  which  the  limitation 
applies. 

(f)  Use  of  an  approved  flight  simulator 
or  an  approved  flight  training  device  for 
an  additional  rating  in  a  helicopter.  The 
areas  of  operation  required  to  be 
performed  by  paragraphs  (b),  (c),  and  (d) 
of  this  section  shall  be  performed  as 
follows: 

(1)  Except  as  provided  in  paragraph 
(f)(2)  of  this  section,  the  areas  of 
operation  must  be  performed  in  a 
helicopter  of  the  same  type  for  the 
additional  rating  sought. 

(2)  Subject  to  the  limitations  of 
paragraph  (f)(3)  through  (f){12)  of  this 
section,  the  areas  of  operation  may  be 
performed  in  an  approved  flight 
simulator  or  an  approved  flight  training 
device  that  represents  that  helicopter  for 
the  additional  rating  sought. 

(3)  The  use  of  an  approved  flight 
simulator  or  an  approved  flight  training 
device  permitted  by  paragraph  (0(2)  of 
this  section  shall  be  conducted  in 
accordance  with  an  approved  course  at 
a  training  center  certificated  under  part 
142  of  this  chapter. 

(4)  To  complete  all  training  and 
testing  (except  preflight  inspection)  for 
an  additional  helicopter  rating  without 
limitations  when  using  a  flight 
simulator — 

(i)  The  flight  simulator  must  be 
approved  as  Level  C  or  Level  D;  and 

(ii)  The  applicant  must  meet  at  least 
one  of  the  following  if  a  type  rating  is 
sought  in  a  turbine-powered  helicopter 

(A)  Hold  a  type  rating  in  a  turbine- 
powered  helicopter  or  have  been 
appointed  by  a  military  service  as  a 
pilot  in  command  of  a  turbine-powered 
heUcopter. 

(B)  Have  at  least  2,000  hours  of  flight 
time  that  includes  at  least  500  hours  in 
turbine-powered  helicopters. 

(C)  Have  at  least  500  hours  of  fli^t 
time  in  turbine-f>owered  helicopters. 

(D)  Have  at  least  1,000  hours  of  flight 
time  in  at  least  two  different  turbine- 
powered  helicopters. 

(5)  Subject  to  the  limitation  of 
paragraph  (f)(6)  of  this  section,  an 
applicant  who  does  not  meet  the 
requirements  of  paragraph  (f)(4)  of  this 
section  may  complete  all  training  and 
testing  (except  for  preflight  inspection) 
for  an  additional  rating  when  using  a 
flight  simulator  if — 
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(i)  The  flight  simulator  is  approved  as 
Level  C  at  Level  D;  and 

(ii)  The  applicant  meets  at  least  one 
of  the  following: 

(A)  Holds  a  type  rating  in  a  turbine- 
powered  helicopter  if  a  type  rating  in  a 
turbine- powered  helicopter  is  sought;  or 

(B)  Since  the  beginning  of  the  12th 
calendar  month  before  the  month  in 
which  the  applicant  completes  the 
practical  test  for  an  additional 
helicopter  rating,  has  logged  at  least  25 
hours  of  flight  time  in  helicopters  of  the 
same  type  for  which  the  rating  is  sought. 

(6)  An  applicant  meeting  only  the 
requirements  of  paragraph  (f)(5)  of  this 
section  will  be  issued  an  additional 
rating  with  a  limitation. 

(7)  The  limitation  on  a  certiflcate 
issued  under  the  provisions  of 
paragraph  (0(6)  of  this  section  shall 
state,  "This  certificate  is  subject  to  pilot- 
in-command  limitations  for  the 
additional  rating." 

(8)  An  applicant  who  is  issued  a  pilot 
certificate  with  the  limitation  specified 
in  paragraph  (0(7)  of  this  section — 

(i)  May  not  act  as  pilot  in  command 
of  that  helicopter  for  which  the 
additional  rating  was  obtained  under 
the  provisions  of  this  section  until  the 
limitation  is  removed  from  the  pilot 
certificate;  and 

(ii)  May  have  the  limitation  removed 
by  accomplishing  15  hours  of 
supervised  operating  exp>erience  as  pilot 
in  command  under  the  supervision  of  a 
qualified  and  current  pilot  in  command, 
in  the  seat  normally  occupied  by  the 
pilot  in  command,  in  the  same  type  of 
helicopter  to  which  the  limitation 
applies. 

(9)  An  applicant  who  does  not  meet 
the  requirements  of  paragraph  (0(4)  or 
paragraph  (0(5)  of  this  section  may  be 
issued  an  additional  rating  after 
successful  completion  of  one  of  the 
following  requirements: 

(i)  Compliance  with  paragraphs  (0(2) 
and  (0(3)  of  this  section  and  the 
following  tasks,  which  must  be 
successfully  completed  on  a  static 
helicopter  or  in  flight,  as  appropriate: 

(A)  Preflight  inspection; 

(B)  Normal  takeoflf; 

(C)  Normal  ILS  approach: 

(D)  Missed  approach;  and 
(£)  Normal  landing. 

(ii)  Compliance  with  paragraphs  (0(2), 
(0(3).  and  (0(10)  through  (0(12)  of  this 
section. 

(10)  An  applicant  meeting  only  the 
requirements  of  paragraph  (0(9)  of  this 
section  will  be  issued  an  additional 
rating  with  a  limitation. 

(11)  The  limitation  on  a  certificate 
issued  under  the  provisions  of 
paragraph  (fKlO)  of  this  section  shall 
state.  "This  certificate  is  subject  to  pilot- 


in-command  limitations  for  the 
additional  rating." 

(12)  An  applicant  who  ha&heen 
issued  a  pilot  certificate  with  the 
limitation  specified  in  paragraph  (0(11) 
of  this  section — 

(i)  May  not  act  as  pilot  in  command 
of  that  helicopter  for  which  the 
additional  rating  was  obtained  under 
the  provisions  of  this  section  until  the 
limitation  is  removed  from  the  pilot 
certificate;  and 

(ii)  May  have  the  limitation  removed 
by  accomplishing  25  hours  of 
supervised  operating  exf>erience  as  pilot 
in  command  under  the  supervision  of  a 
qualified  and  current  pilot  in  command, 
in  the  seat  normally  occupied  by  the 
pilot  in  command,  in  that  helicopter  of 
the  same  type  as  to  which  the  limitation 
applies. 

(g)  Use  of  an  approved  flight 
simulator  or  an  approved  flight  training 
device  for  an  additional  rating  in  a 
powered-lift.  The  areas  of  operation 
required  to  be  p>erformed  by  paragraphs 
Cb).  (c),  and  (d)  of  this  section  shall  be 
performed  as  follows: 

(1)  Except  as  provided  in  paragraph 
(g)(2)  of  this  section,  the  areas  of 
operation  must  be  performed  in  a 
powered-lift  of  the  same  type  for  the 
additional  rating  sought. 

(2)  Subject  to  the  limifations  of 
p>aragraph  (g)(3)  through  (g)(12)  of  this 
section,  the  areas  of  of>eration  may  be 
performed  in  an  approved  flight 
simulator  or  an  approved  flight  training 
device  that  represents  that  powered-lift 
for  the  additional  rating  sought. 

(3)  The  use  of  an  approved  fiight 
simulator  or  an  approved  flight  training 
device  permitted  by  paragraph  (g)(2)  of 
this  section  shall  be  conducted  in 
accordance  with  an  approved  course  at 
a  training  center  certificated  under  part 
142  of  this  chapter. 

(4)  To  complete  all  training  and 
testing  (except  preflight  inspection)  for 
an  additional  powered-lift  rating 
without  limitations  when  using  a  flight 
simulator — 

(i)  The  flight  simulator  must  be 
approved  as  Level  C  or  Level  D;  and 

(ii)  The  applicant  must  meet  at  least 
one  of  the  following  if  a  type  rating  is 
sought  in  a  turbine  powered-lift: 

(A)  Hold  a  type  rating  in  a  turbine 
powered-lift  or  have  been  appointed  by 
a  military  service  as  a  pilot  in  command 
of  a  turbine  powered-lift. 

(B)  Have  at  least  2.000  hours  of  flight 
time  that  includes  at  least  500  hours  in 
turbine  powered-lifts. 

(C)  Have  at  least  500  hours  of  flight 
time  in  turbine  powered-lifts. 

(D)  Have  at  least  1.000  hours  of  flight 
time  in  at  least  two  different  turbine 
powered-lifts. 


(5)  Subject  to  the  limitation  of 
paragraph  (g)(6)  of  this  section,  an 
applicant  who  does  not  meet  the 
requirements  of  paragraph  (g)(4)  of  this 
section  may  complete  all  training  and 
testing  (except  for  preflight  inspection) 
for  an  additional  rating  when  using  a 
flight  simulator  if — 

(i)  The  flight  simulator  is  approved  as 
Level  C  or  Level  D;  and 

(ii)  The  applicant  meets  at  least  one 
of  the  following: 

(A)  Holds  a  type  rating  in  a  turbine 
powered-lift  if  a  type  rating  in  a  turbine 
powered-lift  is  sought;  or 

(B)  Since  the  beginning  of  the  12th 
calendar  month  before  the  month  in 
which  the  applicant  completes  the 
practical  test  for  an  additional  powered- 
lift  rating,  has  logged  at  least  25  hours 
of  flight  time  in  powered-lifts  of  the 
same  type  for  which  the  rating  is  sought. 

(6)  An  applicant  meeting  only  the 
requirements  of  paragraph  (g)(5)  of  this 
section  will  be  issued  an  additional 
rating  with  a  limitation. 

(7)  The  limitation  on  a  certificate 
issued  under  the  provisions  of 
paragraph  (g)(6)  of  this  section  shall 
state.  "This  certificate  is  subject  to  pilot- 
in-command  limitations  for  the 
additional  rating." 

(8)  An  applicant  who  is  issued  a  pilot 
certificate  with  the  limitation  specified 
in  paragraph  (g)(7)  of  this  section — 

(i)  May  not  act  as  pilot  in  command 
of  that  powered-lift  for  which  the 
additional  rating  was  obtained  under 
the  provisions  of  this  section  until  the 
limitation  is  removed  from  the  pilot 
certificate;  and 

(ii)  May  have  the  limitation  removed 
by  accomplishing  15  hours  of 
suf>ervised  operating  experience  as  pilot 
in  command  under  the  supervision  of  a 
qualified  and  current  pilot  in  command, 
in  the  seat  normally  occupied  by  the 
pilot  in  command,  in  the  same  type  of 
powered-lift  to  which  the  Umitation 
applies. 

(9)  An  applicant  who  does  not  meet 
the  requirements  of  paragraph  (g)(4)  or 
paragraph  (g)(5)  of  this  section  may  be 
issued  an  additional  rating  after 
successful  completion  of  one  of  the 
following  requirements: 

(i)  Compliance  with  paragraphs  (g)(2) 
and  (g)(3)  of  this  section  and  the 
following  tasks,  which  must  be 
successfully  completed  on  a  static 
powered-lift  or  in  flight,  as  appropriate: 

(A)  Preflight  inspection; 

(B)  Normal  takeoff: 

(C)  Normal  ILS  approach; 

(D)  Missed  approach;  and 

(E)  Normal  landing. 

(ii)  Compliance  with  paragraphs 
(g)(2).  (g)(3).  and  (g)(10)  through  (g)(12) 
of  this  section. 


(10)  An  applicant  meeting  only  the 
requirements  of  paragraph  (g)(9)  of  this 
section  will  be  issued  an  additional 
rating  with  a  limitation. 

(11)  The  limitation  on  a  certificate 
issued  under  the  provisions  of 
paragraph  (g)(10)  of  this  section  shall 
state.  "This  certificate  is  subject  to  pilot- 
in-command  limitations  for  the 
additional  rating." 

(12)  An  applicant  who  has  been 
issued  a  pilot  certificate  with  the 
limitation  specified  in  paragraph  (g)(ll) 
of  this  section — 

(i)  May  not  act  as  pilot  in  command 
of  that  powered-lift  for  which  the 
additional  rating  was  obtained  imder 
the  provisions  of  this  section  until  the 
limitation  is  removed  from  the  pilot 
certificate;  and 

(ii)  May  have  the  limitation  removed 
by  accomplishing  25  hours  of 
supervised  operating  experience  as  pilot 
in  command  under  the  supervision  of  a 
qualified^ and  current  pilot  in  command, 
in  the  seat  normally  occupied  by  the 
pilot  in  command,  in  that  powered-lift 
of  the  same  type  as  to  which  the 
limitation  applies. 

(h)  An  applicant  for  a  type  rating  who 
provides  an  aircraft  not  capable  of  the 
instnmient  maneuvers  and  procedures 
required  by  the  appropriate 
requirements  contained  in  §61.157  of 
this  part  for  the  practical  test  may — 

(1)  Obtain  a  type  rating  limited  to 
"VFR  only";  and 

(2)  Remove  the  "VFR  only"  limitation 
for  each  aircraft  type  in  which  the 
applicant  demons^ates  compliance 
with  the  appropriate  instrument 
requirements  contained  in  §61.157  or 
§61.73  of  this  part. 

(i)  An  applicant  for  a  type  rating  may 
be  issued  a  certificate  with  the 
limitation  "VFR  only"  for  each  aircraft 
tjrpe  not  equipped  for  the  applicant  to 
show  instrument  proficiency. 

(j)  An  applicant  for  a  type  rating  in  a 
multiengine.  single-pilot  station 
airplane  may  meet  the  requirements  of 
this  part  in  a  multiseat  version  of  that 
multiengine  airplane. 

(k)  An  applicant  for  a  tyj)e  rating  in 
a  single-engine,  single-pilot  station 
airplane  may  meet  the  requirements  of 
this  part  in  a  multiseat  version  of  that 
single-engine  airplane. 

(1)  Unless  the  Administrator  requires 
certain  or  all  tasks  to  be  performed,  the 
examiner  who  conducts  the  practical 
test  may  waive  any  of  the  tasks  for 
which  the  Administrator  approves 
waiver  authority. 

161.64    [ReMrvwJ] 

1 61 .66    Instrument  rating  requirements. 

(a)  General.  A  person  who  applies  for 
an  instrument  rating  must: 


(1)  Hold  at  least  a  current  private  pilot 
certificate  with  an  aircraft  cat|gory  and 
class  rating  that  appUes  to  the 
instrument  rating  sought; 

(2)  Be  able  to  read,  speak,  write,  and 
understand  the  English  language.  If  the 
applicant  is  unable  to  meet  any  of  these 
requirements  due  to  a  medical 
condition,  the  Administrator  may  place 
such  operating  limitations  on  the 
applicant's  pilot  certificate  as  are 
necessary  for  the  safe  operation  of  the 
aircraft; 

(3)  Receive  and  log  ground  training 
from  an  authorized  instructor  or 
accomplish  a  home-study  course  of 
training  on  the  aeronautical  knowledge 
areas  of  paragraph  (b)  of  this  section  that 
apply  to  the  instrument  rating  sought; 

(4)  Receive  a  logbook  or  training 
record  endorsement  from  an  authorized 
instructor  certifying  that  the  person  is 
prepared  to  take  the  required  knowledge 
test; 

(5)  Receive  and  log  training  on  the 
areas  of  operation  of  paragraph  (c)  of 
this  section  from  an  authorized 
instructor  in  an  aircraft,  approved  flight 
simulator,  or  approved  training  device 
that  represents  that  class  of  aircraft  for 
the  instrument  rating  sought; 

(6)  Receive  a  logbook  or  training 
record  endorsement  from  an  authorized 
instructor  certifying  that  the  person  is 
prepared  to  take  the  required  practical 
test; 

(7)  Pass  the  required  knowledge  test 
on  the  aeronautical  knowledge  areas  of 
paragraph  (b)  of  this  section;  however, 
an  applicant  is  not  required  to  take 
another  knowledge  test  when  that 
person  already  holds  an  instrument 
rating;  and 

(8)  Pass  the  required  practical  test  on 
the  areas  of  operation  in  paragraph  (c) 
of  this  section  in — 

(i)  The  aircraft  category,  class,  and 
type,  if  applicable,  appropriate  to  the 
rating  sought;  or 

(ii)  A  flight  simulator  or  a  flight 
training  device  appropriate  to  the  rating 
sought  and  approved  for  the  specific 
maneuver  or  procedure  performed.  If  an 
approved  flight  training  device  is  used 
for  the  practical  test,  the  procedures 
conducted  in  that  flight  training  device 
are  limited  to  one  precision  and  one 
nonpredsion  approach,  provided  the 
flight  training  device  is  approved  for  the 
procedure  performed. 

(b)  Aeronautical  knowledge.  A  p>erson 
who  applies  for  an  instrument  rating 
must  have  received  and  logged  ground 
training  from  an  authorized  instructor  or 
accomplished  a  home-study  course  on 
the  following  aeronautical  knowledge 
areas  that  apply  to  the  instnmient  rating 
sought: 


(1)  Federal  Aviation  Regulations  of 
this  chapter  that  apply  to  flight 
operations  under  IFll: 

(2)  Appropriate  information  that 
applies  to  flight  operations  under  IFR  in 
the  "Aeronautical  Information  Manual;" 

(3)  Air  traffic  control  system  and 
procedures  for  instrument  flight 
operations; 

(4)  IFR  navigation  and  approaches  by 
use  of  navigation  systems; 

(5)  Use  of  IFR  en  route  and  instrument 
approach  procedure  charts; 

(6)  Procurement  and  use  of  aviation 
weather  reports  and  forecasts  and  the 
elements  of  forecasting  weather  trends 
based  o^  that  information  and  personal 
observation  of  weather  conditions; 

(7)  Safe  and  efficient  operation  ot 
aircraft  under  instrument  flight  rules 
and  conditions; 

(8)  Recognition  of  critical  weather 
situations  and  windshear  avoidance; 

(9)  Aeronautical  decision  making  and 
judgment;  and 

(10)  Crew  resource  management, 
including  crew  communication  and 
coordination. 

(c)  Flight  proficiency.  A  person  who 
applies  for  an  instrument  rating  must 
receive  and  log  training  bom  an 
authorized  instructor  in  an  aircraft,  or  in 
an  approved  flight  simulator  or 
approved  flight  training  device,  in 
accordance  with  paragraph  (e)  of  this 
section,  that  includes  the  following 
areas  of  operation: 

(1)  Preflight  preparation; 

(2)  Preflight  procedures: 

(3)  Air  traffic  control  clearances  and 
procedures; 

(4)  Flight  by  reference  to  instruments; 

(5)  Navigation  systems; 

(6)  Instrument  approach  procedures; 

(7)  Emergency  operations:  and 

(8)  Postflight  procedures. 

(d)  Aeronautical  experience.  A  fwrson 
who  applies  for  an  instrument  rating 
must  have  logged  the  following: 

(1)  At  least  50  hours  of  cross-country 
flight  time  as  pilot  in  command,  of 
which  at  least  10  hours  must  be  in 
airplanes  for  an  instrument — airplane 
rating:  and 

(2)  A  total  of  40  hours  of  actual  or 
simulated  instrument  time  on  the  areas 
of  operation  of  this  section,  to  include — 

(i)  At  least  15  hours  of  instnmient 
flight  training  from  an  authorized 
instructor  in  the  aircraft  category  for 
which  the  instrument  rating  is  sought; 

(ii)  At  least  3  hours  of  instrument 
training  that  is  appropriate  to  the 
instrument  fating  sought  from  an 
authorized  instructor  in  pre{>aration  for 
the  practical  test  within  the  60  days 
preceding  the  date  of  the  test; 

(iii)  For  an  instrument — airplane 
rating,  instrument  training  on  cross- 
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country  flight  procedures  specific  to 
airplanes  that  includes  at  least  one 
cross-country  flight  in  an  airplane  that 
is  performed  under  IFR,  and  consists 
of— 

(A)  A  distance  of  at  least  250  nautical 
miles  along  airways  or  ATC-directed 
routing: 

(B)  An  instrument  approach  at  each 
airport;  and 

(C)  Three  different  kinds  of 
approaches  with  the  use  of  navigation 
systems: 

(iv)  For  an  instrument — helicopter 
rating,  instrument  training  specific  to 
helicopters  on  cross-country  flight 
procedures  that  includes  at  least  one 
croes-cotmtry  flight  in  a  helicopter  that 
is  performed  under  IFR.  and  consists 
of— 

(A)  A  distance  of  at  least  100  nautical 
miles  along  airways  or  ATC-directed 
routing: 

(B)  An  instrument  approach  at  each 
airport:  and 

(C)  Three  different  kinds  of 
approaches  with  the  use  of  navigation 
systems:  and 

(v)  For  an  instrument — powered-lift 
rating,  instrument  training  specific  to  a 
powered-lift  on  cross-country  flight 
procedures  that  includes  at  least  one 
cross-country  flight  in  a  powered-lift 
that  is  performed  under  IFR  and 
consists  of — 

(A)  A  distance  of  at  least  250  nautical 
miles  along  airways  or  ATC-directed 
routing; 

(B)  An  instrument  approach  at  each 
airport;  and 

(C)  Three  different  kinds  of 
approaches  with  the  use  of  navigation 
systems. 

(e)  Use  of  approved  flight  simulators 
or  approved  flight  training  devices.  If 
the  instrument  training  was  provided  by 
an  authorized  instructor  in  an  approved 
flight  simulator  or  an  approved  flight 
training  device — 

(1)  A  maximum  of  30  hours  may  be 
performed  in  that  approved  flight 
simulator  or  approved  flight  training 
device  if  the  training  was  accomplished 
in  accordance  with  part  142  of  this 
chapter,  or 

(2)  A  maximum  of  20  hours  may  be 
performed  in  that  approved  flight 
simulator  or  approveid  flight  training 
device  if  the  training  was  not 
accompUshed  in  accordance  with  part 
142  of  this  chapter. 

f61J7   Clagory  II  pMol authortaaOoo 


(a)  General.  A  person  who  applies  for 
a  Category  n  pilot  authorization  must 
hold: 

(1)  At  least  a  private  or  commercial 
pilot  certificate  with  an  instrument 


rating  or  an  airline  transport  pilot 
certificate:  * 

(2)  A  type  rating  for  the  aircraft  for 
which  the  authorization  is  sought  if  that 
aircraft  requires  a  type  rating:  and 

(3)  A  category  and  class  rating  for  the 
aircraft  for  which  the  authorization  is 
sought. 

(b)  Experience  requirements.  An 
applicant  for  a  Category  n  pilot 
authorization  must  have  at  least — 

(1)  50  hours  of  night  flight  time  as 
pilot  in  command. 

(2)  75  hours  of  instrument  time  under 
actual  or  simulated  instrument 
conditions  that  may  include  not  more 
than — 

(i)  A  combination  of  25  hours  of 
simulated  instrument  flight  time  in  an 
approved  flight  simulator  or  an 
approved  flight  training  device;  or 

(ii)  40  hours  of  simulated  instrument 
flight  time  if  accomplished  in  an 
approved  course  conducted  by  an 
appropriately  rated  training  center 
certificated  under  part  142  of  this 
chapter. 

(3)  250  hours  of  cross-country  flight 
time  as  pilot  in  command. 

(c)  Pmctical  test  requirements.  (1)  A 
practical  test  must  be  passed  by  a 
person  who  appUes  for — 

(i)  Issuance  or  renewal  of  a  Category 
n  pilot  authorization:  and 

(ii)  The  addition  of  another  type 
aircraft  to  the  applicant's  Category  II 
pilot  authorization. 

(2)  To  be  eligible  for  the  practical  test 
for  an  authorization  under  this  section, 
an  applicant  must — 

(i)  Meet  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section; 
and 

(ii)  If  the  applicant  has  not  passed  a 
practical  test  for  this  authorization 
during  the  12  calendar  months 
preceding  the  month  of  the  test,  then 
that  person  must — 

(A)  Meet  the  requirements  of 
§61. 57(c);  and 

(B)  Have  performed  at  least  six  ILS 
approaches  during  the  6  calendar 
months  preceding  the  month  of  the  test, 
of  which  at  least  three  of  the  approaches 
must  have  been  conducted  without  the 
use  of  an  approach  coupler. 

(3)  The  approaches  specified  in 
paragraph  (c)(2)(ii)(B)  of  this  section — 

(i)  Must  be  conducted  under  actual  or 
simulated  instrument  flight  conditions: 

(ii)  Must  be  conducted  to  the 
minimiun  decision  height  for  the  ILS 
approach  in  the  type  aircraft  in  which 
the  practical  test  is  to  be  conducted: 

(iii)  Need  not  be  conducted  to  the 
decision  height  authorized  for  Category 
n  operations; 

(iv)  Must  be  conducted  to  the  decision 
height  authorized  for  Category  II 


operations  only  if  conducted  in  an 
approved  flight  simulator  or  an 
approved  flight  training  device;  and 

(v)  Must  be  accomplished  in  an 
aircraft  of  the  same  category  and  class, 
and  type,  as  applicable,  as  the  aircraft  in 
which  the  practical  test  is  to  be 
conducted  or  in  an  approved  flight 
simulator  that — 

(A)  Represents  an  aircraft  of  the  same 
category  and  class,  and  type,  as 
applicable,  as  the  aircraft  in  which  the 
authorization  is  sought:  and 

(B)  Is  used  in  accordance  with  an 
approved  course  conducted  by  a 
training  center  certificated  under  part 
142  of  this  chapter. 

(4)  The  flight  time  acquired  in 
meeting  the  requirements  of  paragraph 
(c)(2)(ii)(B)  of  this  section  may  be  used 
to  meet  the  requirements  of  paragraph 
(c)(2)(ii)(A)  of  this  section. 

(d)  Practical  test  procedures.  The 
practical  test  consists  of  an  oral 
increment  and  a  flight  increment 

(1)  Oral  increment.  In  the  oral 
increment  of  the  practical  test  an 
applicant  must  demonstrate  knowledge 
of  the  following: 

(i)  Required  landing  distance; 

(ii)  Recognition  of  the  decision  height: 

(iii)  Missed  approach  procedures  and 
techniques  using  computed  or  fixed 
attitude  guidance  displays; 

(iv)  Use  and  limitations  of  RVR; 

(v)  Use  of  visual  clues,  their 
availability  or  limitations,  and  altitude 
at  which  they  are  normally  discernible 
at  reduced  RVR  readings; 

(vi)  Procedures  and  techniques  related 
to  transition  from  nonvisual  to  visual 
flight  during  a  final  approach  under 
reduced  RVR; 

(vii)  Effects  of  vertical  and  horizontal 
windshear; 

(viii)  Characteristics  and  limitations 
of  the  ILS  and  runway  lighting  system; 

(ix)  Characteristics  and  limitations  of 
the  flight  director  system,  auto  approach 
coupler  (including  split  axis  type  if 
equipped),  auto  throttle  system  (if 
equipped),  and  other  required  Category 
n  equipment; 

(x)  Assigned  duties  of  the  second  in 
command  during  Category  n 
approaches,  unless  the  aircraft  for 
which  authorization  is  sought  does  not 
reouire  a  second  in  command:  and 

(xi)  Instrument  and  equipment  failure 
warning  systems. 

(2)  Fught  increment.  The  folloMring 
requirements  apply  to  the  flight 
increment  of  the  practical  test: 

(i)  The  flight  increment  must  be 
conducted  in  an  aircraft  of  the  same 
category,  class,  and  type,  as  applicable, 
as  the  aircraft  in  which  the 
authorization  is  sought  or  in  an 
approved  flight  simulator  that — 


(A)  Represents  an  aircraft  of  the  same 
category  and  class,  and  type,  as 
appUcaLle.  as  the  aircraft  in  which  the 
authorization  is  sought:  and 

(B)  Is  used  in  accordance  with  an 
approved  course  conducted  by  a 
training  center  certificated  imder  part 
142  of  this  chapter. 

(ii)  The  flight  increment  must  consist 
of  at  least  two  ILS  approaches  to  100 
feet  AGL  including  at  least  one  landing 
and  one  missed  approach. 

(iii)  All  approaches  performed  during 
the  flight  increment  must  be  made  with 
the  use  of  an  approved  flight  control 
guiflance  system,  except  iian  approved 
auto  approach  coupler  is  installed,  at 
least  one  approach  must  be  hand  flown 
using  flight  director  commands. 

(iv)  If  a  multiengine  airplane  with  the 
performance  capability  to  execute  a 
missed  approach  with  one  engine 
inoperative  is  used  for  the  practical  test, 
the  flight  increment  must  include  the 
performance  of  one  missed  approach 
with  an  engine,  which  shall  be  the  most 
critical  engine,  if  applicable,  set  at  idle 
or  zero  thrust  before  reaching  the 
middle  marker. 

(v)  If  an  approved  multiengine  flight 
simulator  or  approved  multiengine 
flight  training  device  is  used  for  the 
practical  test,  the  appUcant  must 
execute  a  missed  approach  with  the 
most  critical  engine,  if  applicable, 
failed. 

(vi)  For  an  authorization  for  an 
aircraft  that  requires  a  type  rating,  the 
practical  test  must  be  performed  in 
coordination  with  a  second  in  command 
who  holds  a  type  rating  in  the  aircraft 
in  which  the  authorization  is  sought. 

(vii)  Oral  questioning  may  be 
conducted  at  any  time  during  a  practical 
test. 

161.68    Catagory  IH  pilot  authorization 
requirsmanta. 

(a)  General.  A  person  who  applies  for 
a  Category  in  pilot  authorization  must 
hold: 

(1)  At  least  a  private  pilot  certificate 
or  commercial  pilot  certificate  with  an 
instrument  rating  or  an  airline  transport 
pilot  certi^cate; 

(2)  A  type  rating  for  the  aircraft  for 
which  the  authorization  is  sought  if  that 
aircraft  requires  a  type  rating:  and 

(3)  A  category  and  class  rating  for  the 
aircraft  for  which  the  authorization  is 
sought. 

(b)  Experience  requirements.  An 
apphcant  for  a  Category  m  pilot 
authorization  must  have  at  least — 

(1)  50  hours  of  night  flight  time  as 
pilot  in  command. 

(2)  75  hours  of  instrument  flight  time 
during  actual  or  simulated  instrument 
conditions  that  may  include  not  more 
than — 


(i)  A  combination  of  25  hours  of 
simulated  instrument  flight  time  in  an 
approved  flight  simulator  or  an 
approved  flight  training  device;  or 

(ii)  40  hours 'of  simuhted  instrument 
flight  time  if  accomplished  in  an 
approved  course  conducted  by  an 
appropriately  rated  training  center 
certificated  imder  part  142  of  this 
chapter. 

(3)  250  hours  of  cross-country  flight 
time  as  pilot  in  command. 

(c)  Practical  test  requirements.  (1)  A 
practical  test  must  be  passed  by  a 
person  who  applies  for — 

(i)  Issuance  or  renewal  of  a  Category 
ni  pilot  authorization;  and 

(Ii)  The  addition  of  another  type  of 
aircraft  to  the  applicant's  Category  III 
pilot  authorization. 

(2)  To  be  eUgible  for  the  practical  test 
for  an  authorization  under  this  section, 
an  applicant  must — 

(i)  Meet  the  requirements  of 
paragraphs  (a)  and  (b)  of  tbds  section; 
and 

(ii)  If  the  appUcant  has  not  passed  a 
practical  test  for  this  authorization 
during  the  12  calendar  months 
preceding  the  month  of  the  test,  then 
that  person  must — 

(Aj  Meet  the  reqiiirements  of 
§  61.57(c);  and 

(B)  Have  performed  at  least  six  ILS 
approaches  during  the  6  calendar 
months  preceding  the  month  of  the  test, 
of  which  at  least  three  of  the  approaches 
must  have  been  conducted  without  the 
use  of  an  approach  coupler. 

(3)  The  approaches  specified  in 
paragraph  (c)(2)(ii)(B)  of  this  section — 

(i)  Must  be  conducted  imder  actual  or 
simulated  instrument  flight  conditions: 

(ii)  Must  be  conducted  to  the  alert 
height  or  decision  height  for  the  ILS 
approach  in  the  type  aircraft  in  which 
the  practical  test  is  to  be  conducted; 

(iii)  Need  not  be  conducted  to  the 
decision  height  authorized  for  Category 
in  operations; 

(iv)  Must  be  conducted  to  the  alert 
height  or  decision  height,  as  applicable, 
authorized  for  Category  III  operations 
only  if  conducted  in  an  approved  flight 
simulator  or  approved  flight  training 
device:  and 

(v)  Must  be  accomplished  in  an 
aircraft  of  the  same  category  and  class, 
and  type,  as  applicable,  as  the  aircraft  in 
which  the  practical  test  is  to  be 
conducted  or  in  an  approved  flight 
simulator  that — 

(A)  Represents  an  aircraft  of  the  same 
category  and  class,  and  type,  as 
applicable,  as  the  aircraft  for  which  the 
authorization  is  sought;  and 

(B)  Is  used  in  accordance  with  an 
approved  course  conducted  by  a 
training  center  certificated  imder  part 
142  of  this  chapter. 


(4)  The  flight  time  acquired  in 
meeting  the  requirements  of  ptaragraph 
(c)(2)(ii)(B)  of  this  section  may  be  used 
to  meet  the  requirements  of  paragraph 
(c)(2)(u)(A)  of  this  section. 

(d)  Practical  test  procedures.  The 
practical  test  consists  of  an  oral 
increment  and  a  flight  increment. 

(1)  Qra7  increment.  In  the  oral 
increment  of  the  practical  test  an 
applicant  must  demonstrate  knowledge 
of  the  following: 

(i)  Required  landing  distance: 

(ii)  E)c^rmination  and  recognition  of 
the  alert  height  or  decision  height,  as 
applicable,  including  use  of  a  radar 
altimeter, 

(iii)  Recognition  of  and  proper 
reaction  to  significant  &ilures 
encoimtered  prior  to  and  after  reaching 
the  alert  height  or  decision  height,  as 
applicable: 

(iv)  Missed  approach  procedures  and 
techniques  using  computed  or  fixed 
attitude  guidance  displays  and  expected 
height  loss  as  they  relate  to  manual  go- 
around  or  automatic  go-around,  and 
initiation  altitude,  as  applicable: 

(v)  Use  and  limitations  of  RVR. 
including  determination  of  controlling 
RVR  and  required  transmissometers; 

(vi)  Use,  availability,  or  limitations  of 
visual  cues  and  the  altitude  at  which 
they  are  normally  discernible  at  reduced 
RVR  readings  including — 

(A)  Unexpected  deterioration  of 
conditions  to  less  than  minimum  RVR 
during  approach,  flare,  and  rollout; 

(B)  Demonstration  of  expected  visual 
references  with  weather  at  minimum 
conditions: 

(C)  The  expected  sequence  of  visual 
cues  during  an  approach  in  which 
visibility  is  at  or  alx)ve  lAttHing  minima; 
and  * 

CD)  Procedures  and  techniques  for 
making  a  transition  from  instnunent 
reference  flight  to  visual  flight  during  a 
final  approach  under  reduosd  RVR. 

(vii)  Effects  of  vertical  and  horizontal 
windshear: 

(viii)  Characteristics  and  limitations 
of  the  ILS  and  runway  lighting  system; 

(ix)  Characteristics  and  limitations  of 
the  flight  director  system  auto  approach 
coupler  (including  spUt  axis  type  if 
equipped),  auto  throttle  system  (if 
equipped),  and  other  Category  ID 
equipment: 

(x)  Assigned  duties  of  the  second  in 
command  during  Category  HI 
operations,  unless  the  aircraft  for  which 
authorization  is  sought  does  not  require 
a  second  in  command: 

(xi)  Recognition  of  the  limits  of 
acceptable  aircraft  position  and  flight 
path  tracking  during  approach,  flare, 
and,  if  apphcable,  rollout;  and 

(xii)  Recognition  of.  and  reaction  to, 
airborne  or  ground  system  faults  or 
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abnormalities,  particularly  after  passing 
alert  height  or  decision  height,  as 
applicable. 

12)  Flight  increment.  The  following 
requirements  apply  to  the  flight 
increment  of  the  practical  test — 

(i)  The  flight  increment  may  be 
conducted  in  an  aircraft  of  the  same 
category  and  class,  and  type,  as 
applicable,  as  the  aircraft  for  which  the 
authorization  is  sought,  or  in  an 
approved  flight  simulator  that — 

(A)  Represents  an  aircraft  of  the  same 
category  and  class,  and  type,  as 
applicable,  as  the  aircraft  in  which  the 
authorization  is  sought;  and 

(B)  Is  used  in  accordance  with  an 
approved  course  conducted  by  a 
training  center  certificated  under  part 
142  of  this  chapter. 

(ii)  Hie  flight  increment  must  consist 
of  at  least  two  ILS  approaches  to  100 
feet  AGL,  including  one  landing  and 
one  missed  approach  initiated  from  a 
very  low  altitude  that  may  result  in  a 
touchdown  during  the  go-around 
maneuver; 

(iii)  All  approaches  performed  during 
the  flight  increment  must  be  made  with 
the  approved  automatic  landing  system 
or  an  equivalent  landing  system 
approved-by  the  Administrator; 

Uv)  If  a  multienglne  aircraft  with  the 
performance  capability  to  execute  a 
missed  approach  with  one  engine 
inoperative  is  used  for  the  practical  test, 
the  flight  increment  must  include  the 
performance  of  one  missed  approach 
with  the  most  critical  engine,  if 
applicable,  set  at  idle  or  zero  thrust 
before  reaching  the  middle  or  outer 
marker, 

(v)  If  an  approved  multiengine  flight 
simulator  or  approved  multiengine 
flight  training  device  is  used,  a  missed 
approach  must  be  executed  with  an 
engine,  which  shall  be  the  most  critical 
engine,  if  applicable,  failed; 

(vi)  For  an  authorization  for  an 
aircraft  that  requires  a  type  rating,  the 
practical  test  must  be  performed  in 
coordination  with  a  second  in  command 
who  holds  a  type  rating  in  the  aircraft 
in  which  the  authorization  is  sought; 

(vii)  Oral  questioning  may  be 
conducted  at  any  time  during  the 
practical  test; 

(viii)  Subject  to  the  limitations  of  this 
paragraph,  for  Category  mb  op>erations 
predicated  on  the  use  of  a  fail-passive 
rollout  control  system,  at  least  one 
manual  rollout  using  visual  reference  or 
a  combination  of  visual  and  instrument 
references  must  be  executed.  The 
maneuver  required  by  this  paragraph 
shall  be  initiated  by  a  fail-passive 
disconnect  of  the  rollout  control 
system — 

(A)  After  main  gear  touchdown: 


(B)  Prior  to  nose  gear  touchdown; 

(C)  In  conditions  representative  of  the 
most  adverse  lateral  touchdown 
displacement  allowing  a  safe  landing  on 
the  runway;  and 

(D)  In  weather  conditions  anticipated 
in  Category  mb  operations. 

1 61 .69    Qiider  towing:  Exp«r1«nc«  and 
training  requirements. 

(a)  No  person  may  act  as  pilot  in 
command  for  towing  a  glider  unless  that 
person: 

(1)  Holds  at  least  a  private  pilot 
certificate  with  a  Category  rating  ifor 
powered  aircraft; 

(2)  Has  logged  at  least  100  hours  of 
pilot-in-command  time  in  the  aircraft 
category,  class,  and  type,  if  required, 
that  the  pilot  is  using  to  tow  a  glider, 

(3)  Has  a  logbook  endorsement  from 
an  authorized  instructor  with  a  glider 
rating  who  certifies  that  the  (mrson  has 
received  ground  and  flight  training  in 
ghders  and  is  proficient  in — 

(i)  The  techniques  and  procedures 
essential  to  the  safe  towing  of  gliders, 
including  airspeed  limitations; 

(ii)  Emergency  procedures; 

(iii)  Signals  uscnI;  and 

(iv)  Maximum  angles  of  bank. 

(4)  Except  as  provided  in  paragraph 
(b)  of  this  section,  has  logged  at  least 
three  flights  as  the  sole  manipulator  of 
the  controls  of  an  aircraft  towing  a 
glider  or  simulating  glider-towing  flight 
procedures  while  accompanied  by  a 
pilot  who  meets  the  requirements  of  this 
section; 

(5)  Except  as  provided  in  paragraph 
(b)  of  this  section,  has  received  a 
logbook  endorsement  from  the  pilot, 
described  in  paragraph  (a)(4)  of  this 
section,  certifying  that  the  person  has 
accompUshed  at  least  3  flights  in  an 
aircraft  while  towing  a  glider,  or  while 
simulating  glider-towing  flight 
procedures;  and 

(6)  Within  the  preceding  12  months 
has — 

(i)  Made  at  least  three  actual  glider 
tows  while  accompanied  by  a  qualified 
pilot  who  meets  the  requirements  of  this 
section;  or 

(ii)  Made  at  least  three  flights  as  pildt 
in  conunand  of  a  glider  towed  by  an 
aircraft. 

(b)  Any  {>erson  who  before  May  17, 
1967,  has  made  and  logged  10  or  more 
flights  as  pilot  in  command  of  an 
aircraft  towing  a  glider  in  accordance 
with  a  certificate  of  waiver  need  not 
comply  with  paragraphs  (a)(4)  and  (a)(5) 
of  this  section. 

(c)  The  pilot,  described  in  paragraph 
(a)(4)  of  this  section,  who  endorses  the 
logbook  of  a  person  seeking  glider* 
towing  privileges  must  have: 

(1)  Met  the  requirements  of  this 
section  prior  to  endorsing  the  logbook  of 


the  person  seeking  glider-towing 
privileges;  and 

(2)  Logged  at  least  10  flights  as  pilot 
in  command  of  an  aircraft  while  towing 
a  ghder. 

(d)  If  the  pilot  described  in  paragraph 
(a)(4)  of  this  section  holds  only  a  private 
pilot  certificate,  then  that  pilot  must 
have: 

(1)  Logged  at  least  100  hours  of  pilot- 
in-command  time  in  airplanes,  or  200 
hours  of  pilot-in-conunand  time  in  a 
combination  of  powered  and  other-than- 
powered  aircraft;  and  ' 

(2)  Performed  and  logged  at  least  three 
flights  within  the  12  calendar  months 
preceding  the  month  that  pilot 
accompanies  or  endorses  the  logbook  of 
a  person  seeking  gUder-towing 
privileges — 

(i)  In  an  aircraft  while  towing  a  glider 
accompanied  by  another  pilot  who 
meets  the  requirements  of  this  section; 
or 

(ii)  As  pilot  in  command  of  a  glider 
being  towed  by  an  aircraft. 

f  61 .71  Oraduate*  of  an  approvad  training 
program  otitar  than  under  this  part  Spaciai 
rules. 

(a)  A  person  who  graduates  from  an 
approved  training  program  under  part 
141  or  part  142  of  this  chapter  is 
considered  to  have  met  the  applicable 
aeronautical  experience,  aeronautical 
knowledge,  and  areas  of  operation 
requirements  of  this  part  if  that  person 
presents  the  graduation  certificate  and 
passes  the  required  practical  test  within 
the  60-day  p>eriod  after  the  date  of 
graduation. 

(b)  A  person  may  apply  for  an  airline 
transport  pilot  certificate,  type  rating,  or 
both  under  this  part,  and  will  be 
considered  to  have  met  the  applicable 
requirements  under  §  61.157  of  this  part 
for  that  certificate  and  rating,  if  that 
person  has: 

(1)  Satisfactorily  accomplished  an 
approved  training  program  and  the  pilot 
in  conunand  proficiency  check  for  that 
airplane  type,  in  accordance  with  the 
pilot  in  command  requirements  under 
subparts  N  and  O  of  part  121  of  this 
chapter;  and 

(2)  Applied  for  the  airline  transport 
pilot  certificate,  type  rating,  or  both 
within  the  60-day  |>eriod  from  the  date 
the  person  satisfactorily  accomplished 
the  approved  training  program  and  pilot 
in  command  proficiency  check  for  that 
airplane  type. 

161.73    Military  pilots  or  former  military 
pUots:  Spaciai  rules. 

(a)  General.  Except  for  a  rated  military 
pilot  or  former  rated  military  pilot  who 
has  been  removed  frnm  flying  status  for 
lack  of  proficiency,  or  because  of 


disciplinary  action  involving  aircraft 
operations,  a  rated  military  pilot  or 
former  rated  military  pilot  who  meets 
the  applicable  requirements  of  this 
section  may  apply,  on  the  basis  of  his 
or  her  military  training,  for 

(1)  A  commercial  pilot  certificate; . 

(2)  An  aircraft  rating  in  the  category 
and  class  of  aircraft  for  which  that 
military  pilot  is  qualified; 

(3)  .^  instrument  rating  with  the 
appropriate  aircraft  rating  for  which  that 
military  pilot  is  qualified;  or 

(4)  A  type  rating,  if  appropriate. 

,  (b)  Military  pilots  on  active  flying 
status  within  the  past  12  months.  A 
rated  military  pilot  or  former  rated 
military  pilot  who  has  been  on  active 
flying  status  within  the  12  months 
before  applying  must: 

(1)  Pass  a  knowledge  test  on  the 
appropriate  parts  of  this  chapter  that 
apply  to  pilot  privileges  and  Umitations, 
air  traffic  and  general  operating  rules, 
and  accident  reporting  rules; 

(2)  Present  documentation  showing 
compliance  with  the  requirements  of 
paragraph  (d)  of  this  section  for  at  least 
one  aircraft  category  rating;  and 

(3)  Present  documentation  showing 
that  the  applicant  is  or  was,  at  any  time 
during  the  12  calendar  months  before 
the  month  of  application — 

(i)  A  rated  military  pilot  on  active 
flying  status  in  an  armed  force  of  the 
United  States;  or 

(ii)  A  rated  military  pilot  of  an  armed 
force  of  a  foreign  contracting  State  to  the 
Convention  on  International  Civil 
Aviation,  assigned  to  pilot  duties  (other 
than  flight  training)  with  an  armed  force 
of  the  United  States  and  holds,  at  the 
time  of  application,  a  current  civil  pilot 
license  issued  by  that  contracting  State 
authorizing  at  least  the  privileges  of  the 
pilot  certificate  sought. 

(c)  hdilitary  pilots  not  on  active  flying 
■status  during  the  12  calendar  months 
before  the  month  of  application.  A  rated 
military  pilot  or  former  rated  military 
pilot  who  has  not  been  on  active  flying 
status  within  the  12  calendar  months 
before  the  month  of  application  must: 

(1)  Pass  the  appropriate  knowledge 
and  practical  tests  prescribed  in  this 
part  for  the  certificate  or  rating  sought; 
and 

(2)  Present  documentation  showing 
that  the  applicant  was  or  is,  within  the 
12  calendar  months  before  the  month  of 
application,  a  rated  military  pilot  as 
prescribed  by  paragraph  (b)(3)  of  this 
section. 

(d)  Aircraft  category,  class,  and  type 
ratings.  A  rated  military  pilot  or  former 
rated  military  pilot  who  applies  for  an 
aircraft  category,  class,  or  type  rating,  if 
applicable,  is  issued  that  rating  at  the 
commercial  pilot  certificate  level  if  the 


pilot  presents  docimientary  evidence 
that  shows  satisfactory  accomplishment 
of: 

(1)  An  official  U.S.  military  pilot 
check  and  instrument  proficiency  check 
in  that  aircraft  category,  class,  or  type, 
if  applicable,  as  pilot  in  command 
during  the  12  calendar  months  before 
the  month  of  application; 

(2)  At  least  10  hours  of  pilot-in- 
command  time  in  that  aircraft  category, 
class,  or  type,  if  appUcable,  during  the 
12  calendar  months  before  the  month  of 
application;  or 

(3)  An  FAA  practical  test  in  that 
aircraft  after — 

(i)  Meeting  the  requirements  of 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section;  and 

(ii)  Having  received  an  endorsement 
from  an  authorized  instructor  who 
certifies  that  the  pilot  is  proficient  to 
take  the  required  practical  test,  and  that 
endorsement  is  made  within  the  60-day 
period  preceding  the  date  of  the 
practical  test. 

(e)  Instrument  rating.  A  rated  military 
pilot  or  former  rated  military  pilot  who 
applies  for  an  airplane  instnmient 
rating,  a  helicopter  instrument  rating,  or 
a  powered-lift  instrument  rating  to  be 
added  to  his  or  her  commercial  pilot 

^certificate  may  apply  for  an  instrument 
"^rating  if  the  pilot  has,  within  the  12 

calendar  months  preceding  the  month  of 

application: 

(1)  Passed  an  instrument  proficiency 
check  by  a  U.S.  Armed  Force  in  the 
aircraft  category  for  the  instrument 
rating  sought;  and 

(2)  Received  authorization  from  a  U.S. 
Armed  Force  to  conduct  IFR  flights  on 
Federal  airways  in  that  aircraft  category 
and  class  for  the  instrument  rating 
sought. 

(f)  Aircraft  type  rating.  An  aircraft 
type  rating  is  issued  only  for  aircraft 
types  that  the  Administrator  has 
certificated  for  civil  operations. 

(g)  Aircraft  type  rating  placed  on  an 
airline  transport  pilot  certificate.  A 
rated  military  pilot  or  former  rated 
military  pilot  who  holds  an  airline 
transport  pilot  certificate  and  who 
requests  an  aircraft  type  rating  to  be 
placed  on  that  person's  airline  transport 
pilot  certificate  may  be  issued  that 
aircraft  type  rating  at  the  airline 
transport  pilot  certificate  level,  provided 
that  person: 

(1)  Holds  a  category  and  class  rating 
for  that  type  of  aircraft  at  the  airline 
transport  pilot  certificate  level;  and 

(2)  Passed  an  official  U.S.  military 
pilot  check  and  instrument  proficiency 
check  in  that  type  of  aircraft  as  pilot  in 
command  during  the  12  calendar 
months  before  the  month  of  application. 


(h)  Evidentiary  documents.  The 
following  documents  are  satisfactory 
evidence  for  the  purposes  indicated: 

(1)  An  official  identification  card 
issued  to  the  pilot  by  an  armed  force 
may  be  used  to  demonstrate 
membership  in  the  anped  forces. 

(2)  An  original  or  a  copy  of  a 
certificate  of  discharge  or  release  may  be 
used  to  demonstrate  discharge  or  release 
fit)m  an  armed  force  or  former 
membership  in  an  armed  force. 

(3)  Current  or  previous  status  as  a 
rated  military  pilot  with  a  U.S.  Armed 
Force  may  be  demonstrated  by — 

(i)  An  official  U.S.  Armed  Force  order 
to  flight  status  as  a  military  pilot; 

(ii)  An  official  U.S.  Aimea  FcHtx  form 
or  logbook  showing  military  pilot  status; 
or 

(iii)  An  official  order  showing  that  the 
rated  military  pilot  graduated  from  a 
U.S.  military  pilot  Khool  and  received 
a  rating  as  a  military  pilot. 

(4)  A  certified  U.S.  Armed  Force 
logbook  or  an  appropriate  official  U.S. 
Armed  Force  form  or  summary  may  be 
used  to  demonstrate  flight  time  in 
military  aircraft  as  a  member  of  a  U.S. 
Armed  Force. 

(5)  An  official  U.S.  Armed  Force 
record  of  a  miUtary  checkout  as  pilot  in 
command  may  be  used  to  demonstrate 
pilot  in  command  status. 

(6)  A  current  instrument  grade  slip 
that  is  issued  by  a  U.S.  Armed  Force,  or 
an  official  record  of  satisfectory 
accomplishment  of  an  instrument 
proficiency  check  during  the  12 
calendar  months  preceding  the  month  of 
the  application  may  be  used  to 
demonstrate  instrument  pilot 
qualification. 

f61.7S    Privata  pUot  oenmcata  lasued  on 
the  basis  of  a  foreign  pMot  Ncenaa. 

(a)  General.  A  person  who  holds  a 
current  foreign  pilot  Ucense  issued  by  a 
contracting  State  to  the  Convention  on 
International  Civil  Aviation  may  apply 
for  and  be  issued  a  private  pilot 
certificate  with  the  appropriate  ratings 
when  the  application  is  based  on  the 
foreign  pilot  license  that  meets  the 
requirements  of  this  section. 

(0)  Certificate  issued.  A  U.S.  private 
pilot  certificate  that  is  issued  under  this 
section  shall  specify  the  person's  foreign 
license  number  and  country  of  issuance. 
A  person  who  holds  a  current  foreign 
pilot  license  issued  by  a  contracting 
State  to  the  Convention  on  International 
Civil  Aviation  may  be  issued  a  private 
pilot  certificate  based  on  the  foreign 
pilot  license  without  any  further 
showing  of  proficiency,  provided  the 
applicant: 

(1)  Meets  the  requirements  of  this 
section; 
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.;  (2)  Holds  a  foreign  pilot  license  that — 
(i)  Is  not  under  an  order  of  revocation 
or  suspension  by  the  foreign  country 
that  issued  the  foreign  pilot  license;  and 
(ii)  Does  not  contain  an  endorsement 
stating  that  the  applicant  has  not  met  all 
of  the  standards  of  ICAO  for  that 
license; 

(3)  Does  not  currently  hold  a  U.S. 
pilot  certificate; 

(4)  Holds  a  current  medical  certificate 
issued  tmder  part  67  of  this  chapter  or 

a  current  medical  certificate  issued  by 
the  country  that  issued  the  person's 
foreign  pilot  license;  and 

(5)  Is  able  to  read,  speak,  write,  and 
understand  the  English  language.  If  the 
applicant  is  unable  to  meet  one  of  these 
requirements  due  to  medical  reasons, 
then  the  Administrator  may  place  such 
operating  limitations  on  that  applicant's 
pilot  certiHcate  as  are  necessary  for  the 
safe  operation  of  the  aircraft. 

(c)  Aircraft  ratings  issued.  Aircraft 
ratings  Usted  on  a  person's  foreign  pilot 
license,  in  addition  to  any  issued  after 
testing  imder  the  provisions  of  this  part, 
may  be  placed  on  that  person's  U.S. 
pilot  certificate. 

(d)  Instrument  ratings  issued.  A 
person  who  holds  an  instrument  rating 
on  the  foreign  pilot  license  issued  by  a 
contracting  State  to  the  Convention  on 
International  Civil  Aviation  may  be 
issued  an  instrument  rating  on  a  U.S. 
private  pilot  certificate  provided: 

(1)  The  person's  foreign  pilot  license 
authorizes  instrument  privileges; 

(2)  Within  24  months  preceding  the 
month  in  which  the  person  applies  for 
the  instrument  rating,  the  person  passes 
the  appropriate  knowledge  test;  and 

(3)  'The  person  is  able  to  read,  speak, 
write,  and  understand  the  English 
language.  If  the  applicant  is  unable  to 
meet  one  of  these  requirements  due  to 
medical  reasons,  then  the  Administrator 
may  place  such  operating  limitations  on 
that  applicant's  pilot  certificate  as  are 
necessary  for  the  safe  operation  of  the 
aircraft. 

(e)  Operating  privileges  and 
limitations.  A  person  who  receives  a 
U.S.  private  pilot  certificate  that  has 
been  issued  under  the  provisions  of  this 
section: 

(1)  May  act  as  a  pilot  of  a  civil  aircraft 
of  U.S.  registry  in  accordance  with  the 
private  pilot  privileges  authorized  by 
this  part; 

(2)  Is  limited  to  the  privileges  placed 
on  the  certificate  by  the  Administrator; 

(3)  Is  subject  to  the  limitations  and 
restrictions  on  the  person's  U.S. 
certificate  and  foreign  pilot  license 
when  exercising  the  privileges  of  that 
U.S.  pilot  certificate  in  an  aircraft  of 
U.S.  registry  operating  within  or  outside 
the  United  States;  and 


(4)  Shall  not  exercise  the  privileges  of 
that  U.S.  private  pilot  certificate  when 
the  person's  foreign  pilot  license  has 
been  revoked  or  suspended. 

(f)  Limitation  on  licenses  used  as  the 
basis  for  a  U.S.  certificate.  Only  one 
foreign  pilot  license  may  be  used  as  a 
basis  for  issuing  a  U.S.  private  pilot 
certificate.  The  foreign  pilot  license  and 
medical  certification  usied  as  a  basis  for 
issuing  a  U.S.  private  pilot  certificate 
under  this  section  must  be  in  the 
English  language  or  accompanied  by  an 
English  language  transcription  that  has 
been  signed  by  an  official  or 
representative  of  the  foreign  aviation 
authority  that  issued  the  foreign  pilot 
license. 

(g)  Limitation  placed  on  a  U.S.  private 
pilot  certificate.  A  U.S.  private  pilot 
certificate  issued  under  this  section  is 
valid  only  when  the  holder  has  the 
foreign  pilot  license  upon  which  the 
issuance  of  the  U.S.  private  pilot 
certificate  was  based  in  the  holder's 
personal  possession  or  readily 
accessible  in  the  aircraft. 

§  61 .77    Special  purpose  pilot 
authorization:  Operation  of  U.S.-registerad 
dvll  aircraft  leased  by  a  person  who  is  not 
a  U.S.  citlzan. 

(a)  General.  After  meeting  the 
requirements  of  this  section,  a  holder  of 
a  foreign  pilot  license  issued  by  a 
contracting  State  to  the  Convention  on 
International  Civil  Aviation  may  be 
issued  a  special  purpose  pilot 
authorization  by  the  Administrator  for 
the  purpose  of  performing  pilot  duties: 

(1)  On  a  civil  aircraft  of  U.S.  registry 
that  is  leased  to  a  person  who  is  not  a 
citizen  of  the  United  States;  and 

(2)  For  carrying  persons  or  proj)erty 
for  compensation  or  hire  on  that  aircraft. 

(b)  Eligibility.  To  be  eligible  for  the 
issuance  or  renewal  of  a  special  purpose 
pilot  authorization,  a  person  must: 

(1)  Hold  a  current  foreign  pilot  license 
that  has  been  issued  by  the  aeronautical 
authority  of  a  contracting  State  to  the 
Convention  on  International  Civil 
Aviation  from  which  the  person  holds 
citizenship  or  resident  status; 

(2)  Hold  a  foreign  pilot  license  that 
contains  the  appropriate  aircraft 
category,  class,  instrument  rating,  and 
type  rating,  if  appropriate,  for  the 
aircraft  to  be  flown; 

(3)  Meet  the  medical  standards  for  the 
issuance  of  the  foreign  pilot  license 
from  the  aeronautical  authority  of  the 
contracting  State  to  the  Convention  on 
International  Civil  Aviation  where  the 
person  holds  citizenship  or  resident 
status: 

(4)  Must  not  already  hold  a  special 
purpose  pilot  authorization,  but  if  the 
person  already  holds  a  special  purpose 


pilot  authorization,  then  that  special 
purpose  pilot  authorization  must  either 
be  surrendered  to  the  FAA  Flight 
Standards  District  Office  that  issued  it, 
or  to  the  FAA  Flight  Standards  District 
Office  processing  the  application  for  the 
authorization  prior  to  being  issued 
another  special  purpose  pilot 
authorization; 

(5)  Meet  the  currency  requirements  of 
this  part  and  present  a  logbook  or  flight 
record  showing  compliance  with  the 
currency  requirements  of  this  part: 

(6)  Show  when  the  person  will  reach 
the  age  of  60  years  by  providing  an 
official  copy  of  the  applicant's  birth 
certificate  or  other  official 
documentation:  and 

(7)  Present  a  copy  of  the  foreign  pilot 
license  and  a  letter  to  an  FAA  Flight 
Standards  District  Office  from  the  lessee 
of  the  aircraft  that— 

(i)  Acknowledges  the  person  is 
employed  by  the  lessee; 

(li)  Specifies  the  aircraft  type  in 
which  the  person  will  be  performing 
pilot  duties;  and 

(iii)  States  that  the  person  is  currently 
qualified  to  exercise  the  privileges  listed 
on  that  person's  pilot  license  for  the 
aircraft  to  be  flown,  and  that  the  person 
has  satisfactorily  acconiplished  the 
applicable  ground  and  flight  training  in 
the  aircraft  type  in  which  the  person 
will  be  performing  pilot  duties. 

(c)  Privileges.  A  person  issued  a 
special  purpose  pilot  authorization 
under  this  section: 

(1)  May  exercise  the  privileges 
prescribed  on  the  special  purpose  pilot 
authorization;  and 

(2)  Must  comply  with  the  limitations 
specified  in  this  section  and  any 
additional  limitations  specified  on  the 
special  purpose  pilot  authorization. 

(d)  General  limitations.  A  person 
exercising  the  privileges  of  a  special 
purpose  pilot  authorization: 

(1)  May  apply  for  a  60-calendar- 
month  extension  of  that  authorization, 
provided  the  person — 

(i)  Continues  to  meet  the  requirements 
of  this  section;  and 

(ii)  Surrenders  the  expired  special 
purpose  pilot  authorization  upon 
receipt  of  the  new  authorization. 

(2)  Holds  only  one  special  purpose 
pilot  authorization; 

(3)  Conducts  any  flight  between 
foreign  countries  in  foreign  air 
commerce  within  the  time  period 
allotted  on  the  authorization;  and 

(41  Has  the  foreign  pilot  license  and 
special  purpose  pilot  authorization  in 
his  or  her  physical  possession  or 
immediately  accessible  in  the  aircraft, 
while  exercising  the  privileges  of  that 
special  purpose  pilot  authorization. 

(e)  Age  limitation.  Except  as  provided 
in  paragraph  (g)  of  this  section,  no 


Fedwal  Register  /  Vol.  62,  No.  65  /  Friday,  April  4,  1997  /  Rules  and  Regulations  16323 


person  who  holds  a  special  purpose 
pilot  authorization  issued  under  this 
part,  and  no  person  who  holds  a  special 
purpose  pilot  certificate  issued  under 
this  part  before  August  4, 1997,  shall 
serve  as  a  pilot  on  a  civil  airplane  of 
U.S.  registry  if  the  person  has  reached 
his  or  her  60th  birthday,  in  the 
following  operations: 

(1)  Scheduled  international  air 
services  carrying  passengers  in  turbojet- 
powered  airplanes: 

(2)  Scheduled  international  air 
services  carrying  passengers  in  airplanes 
having  a  passenger-seat  configtu^tion  of 
more  than  nine  passenger  seats, 
excluding  each  crewmember  seat; 

(3)  Nonscheduled  international  air 
transportation  for  compensation  or  hire 
in  airplanes  having  a  passenger-seat 
configuration  of  more  than  30  passenger 
seats,  excluding  each  crewmember  seat; 
or 

(4)  Scheduled  international  air 
services,  or  nonscheduled  international 
air  transportation  for  compensation  or 
hire,  in  airplanes  having  a  pay  load 
capacity  of  more  than  7,500  pounds. 

(f)  Definitions.  (1)  "International  air 
service,"  as  used  in  paragraph  (e)  of  this 
section,  means  scheduled  air  service 
performed  in  airplanes  for  the  public 
transport  of  passengers,  mail,  or  cargo, 
in  which  the  service  passes  through  the 
air  space  over  the  territory  of  more  than 
one  country. 

(2)  "International  air  transportation,'^' 
as  used  in  paragraph  (e)  of  this  section, 
means  air  transportation  performed  in 
airplanes  for  the  public  transport  of 
passengers,  mail,  or  cargo,  in  which 
service  passes  through  the  air  space  over 
the  territory  of  more  than  one  country. 

(g)  Delayed  pilot  age  limitations  for 
certain  operations.  Until  December  20, 
1999.  a  person  may  serve  as  a  pilot  in 
the  operations  specified  in  paragraph  (e) 
of  this  section  after  that  person  has 
reached  his  or  her  60th  birthday,  if,  on 
March  20, 1997,  that  person  was 
employed  as  a  pilot  in  any  of  these 
operations: 

(1)  Schediiled  international  air 
services  carrying  passengers  in 
nontransport  category  turbopropeller- 
jKJwered  airplanes  type  certificated  after 
December  31, 1964,  that  have  a 
passenger  seat  configuration  of  10  to  19 
seats: 

(2)  Scheduled  international  air 
services  carrying  passengers  in  transport 
category  turbopropeller-powered 
airplanes  that  have  a  passenger  seat 
configuration  of  20  to  30  seats:  or 

(3)  Scheduled  international  air 
services  carrying  passengers  in  turbojet- 
powered  airplanes  having  a  passenger 
seat  configuration  of  1  to  30  seats. 


(h)  Expiration  date.  Each  special 
purpose  pilot  authorization  issued 
imder  this  section  expires: 

(1)  60  calendar  months  from  the 
month  it  was  issued,  unless  sooner 
suspended  or  revoked; 

(2)  When  the  lease  agreement  for  the 
aircraft  expires  or  the  lessee  terminates 
the  employment  of  the  person  who 
holds  the  special  purpose  pilot 
authorization; 

(3)  Whenever  the  person's  foreign 
pilot  license  has  been  suspended, 
revoked,  or  is  no  longer  valid;  or 

(4)  When  the  i>erson  no  longer  meets 
the  medical  standards  for  the  issuance 
of  the  foreign  pilot  license. 

Subpart  C— Student  Pilots 

§61.81    Appllcabillty. 

This  subpart  prescribes  the 
requirements  for  the  issuance  of  student 
pilot  certificates,  the  conditions  under 
which  those  certificates  are  necessary, 
and  the  general  operating  rules  and 
limitations  for  the  holders  of  those 
certificates. 

f  61.83    Eligibility  requirements  for  studant 
pilots. 

To  be  eligible  for  a  student  pilot 
certificate,  an  applicant  must: 

(a)  Be  at  least  16  years  of  age  for  other 
than  the  operation  of  a  glider  or  balloon. 

(b)  Be  at  least  14  years  of  age  for  the 
operation  of  a  glider  or  balloon. 

(c)  Be  able  to  read,  speak,  write,  and 
understand  the  English  l^guage.  If  the 
applicant  is  unable  to  meet  one  of  these 
requirements  due  to  medical  reasons, 
then  the  Administrator  may  place  such 
operating  limitations  on  that  applicant's 
pilot  certificate  as  are  necessary  for  the 
safe  operation  of  the  aircraft. 

$61^    Application. 

An  application  for  a  student  pilot 
certificate  is  made  on  a  form  and  in  a 
manner  provided  by  the  Administrator 
and  is  submitted  to: 

(a)  A  designated  aviation  medical 
examiner  if  applying  for  an  FAA 
medical  certificate  under  part  67  of  this 
chapter, 

(b)  An  examiner;  or 

(c)  A  Flight  Standards  District  Office. 

§  61 .87    Solo  requirements  for  student 
pilots. 

(a)  General.  A  student  pilot  may  not 
operate  an  aircraft  in  solo  flight  unless 
that  student  has  met  the  requirements  of 
this  section.  The  term  "solo  flight,"  as 
used  in  this  subpart,  means  that  flight 
time  during  which  a  student  pilot  is  the 
sole  occupant  of  the  aircraft,  or  that 
flight  time  during  which  the  student 
acts  as  a  pilot  in  command  of  a  gas 
balloon  or  an  airship  requiring  more 
than  one  flight  crewmember. 


(b)  Aeronautical  knowledge.  A 
student  pilot  must  demonstrate 
satisfactory  aeronautical  knowledge  on  a 
knowledge  test  that  meets  the 
reouirements  of  this  paragraph: 

11)  The  test  must  address  tne  student 
pilot's  knowledge  of — 

(i)  Applicable  sections  of  parts  61  and 
91  of  this  chapter; 

(ii)  Airspace  rules  and  procedures  for 
the  airport  where  the  solo  flight  will  be 
performed:  and 

(iii)  Flight  characteristics  and 
operational  limitations  for  the  make  and 
model  of  aircraft  to  be  flown. 

(2)  The  student's  authorized 
instructor  must — 

(i)  Administer  the  test;  and 

(ii)  At  the  conclusion  of  the  test, 
review  all  incorrect  answers  with  the 
student  before  authorizing  that  student 
to  conduct  a  solo  flight. 

(c)  Pre-solo  flight  training.  Prior  to 
conducting  a  solo  flight,  a  student  pilot 
must  have: 

(1)  Received  and  logged  flight  training 
for  the  maneuvers  and  procedures  of 
this  section  that  are  appropriate  to  the 
make  and  model  of  aircraft  to  be  flown; 
and 

(2)  Demonstrated  satisfactory 
proficiency  and  safety,  as  judged  by  an 
authorized  instructor,  on  the  maneuvers 
and  procedures  required  by  this  section 
in  the  make  and  model  of  aircraft  or 
similar  make  and  model  of  aircraft  to  be 
flown. 

(d)  Maneuvers  and  procedures  for  pre- 
solo  flight  training  in  a  single-engine 
airplane.  A  student  pilot  who  is 
receiving  training  for  a  single-engine 
airplane  rating  must  receive  and  log 
flight  training  for  the  follov^ng 
maneuvers  and  procedures: 

(1)  Proper  flight  preparation 
procedures,  including  preflight 
planning  and  preparation,  powerplant 
operation,  and  aircraft  systems: 

(2)  Taxiing  or  surfece  operations, 
including  runups: 

(3)  Takeofls  and  landings,  including 
normal  and  crosswind; 

(4)  Straight  and  level  flight,  and  turns 
in  both  directions; 

(5)  Climbs  and  climbing  tiuns; 

(6)  Airport  traffic  patterns,  including 
entry  and  departiire  procedures: 

(7)  Collision  avoidance,  windshear 
avoidance,  and  wake  turbulence 
avoidance; 

(8)  Descents,  with  and  without  tiuns, 
using  high  and  low  dra^  configurations; 

(9)  Flight  at  various  airspeeds  from 
cruise  to  slow  flight; 

(10)  Stall  entries  fttjm  various  flight  . 
attitudes  and  power  combinations  with 
recovery  initiated  at  the  first  indication 
of  a  stall,  and  recovery  from  a  full  stall; 

(11)  Emergency  procedures  and 
equipment  malfunctions; 
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(12)  Groiind  reference  maneuvers; 

(13)  Approaches  to  a  landing  area 
with  simulated  engine  malfunctions; 

(14)  Slips  to  a  landing;  and 

(15)  Go-arounds. 

(e)  Maneuvers  and  procedures  for  pre- 
solo  flight  training  in  a  muhiengine 
airplane.  A  student  pilot  who  is 
receiving  training  for  a  multiengine 
airplane  rating  must  receive  and  log 
flight  training  for  the  following 
maneuvers  and  procedures: 

(1)  Proper  flignt  preparation 
procedures,  including  preflight 
planning  and  preparation,  powerplant 
operation,  and  aircraft  systems; 

(2)  Taxiing  or  surface  operations, 
including  runups; 

(3)  Takeo^s  and  landings,  including 
normal  and  crosswind: 

(4)  Straight  and  level  flight,  and  turns 
in  both  directions; 

(5)  Climbs  and  climbing  turns; 

(6)  Airport  traffic  patterns,  including 
entry  and  departure  procedures; 

(7)  Collision  avoidance,  windshear 
avoidance,  and  wake  turbulence 
avoidance: 

(8)  Descents,  with  and  without  turns, 
using  high  and  low  drag  configurations: 

(9)  Flight  at  various  airspeeds  from 
cruise  to  slow  flight; 

(10)  Stall  entries  from  various  flight 
attitudes  and  power  combinations  with 
recovery  initiated  at  the  first  indication 
of  a  stall,  and  recovery  from  a  full  stall: 

(11)  Emergency  procedures  and 
equipment  malfunctions; 

(12)  Ground  reference  maneuvers: 

(13)  Approaches  to  a  landing  area 
with  simulated  engine  malfunctions; 
and 

(14)  Go-aroimds. 

(f)  Maneuvers  and  procedures  for  pre- 
solo  flight  training  in  a  helicopter.  A 
student  pilot  who  is  receiving  training 
for  a  helicopter  rating  must  receive  and 
lo^  flight  training  for  the  following 
maneuvers  and  procedures: 

(1)  Prof>er  flight  preparation 
procedures,  including  preflight 
planning  and  preparation,  powerplant 
operation,  and  aircraft  systems; 

(2)  Taxiing  or  surface  operations, 
including  runups; 

(3)  Takeoffs  and  landings,  including 
normal  and  crosswind; 

(4)  Straight  and  level  flight,  and  turns 
in  both  directions: 

(5)  Climbs  and  climbing  turns: 

(6)  Airport  traffic  patterns,  including 
entry  and  departure  procedures: 

(7)  Collision  avoidance,  windshear 
avoidance,  and  wake  turbulence 
avoidance: 

(8)  Descents  with  and  without  tiuns: 

(9)  Flight  at  various  airspeeds: 

(10)  Emergency  procedures  and 
equipment  malfunctions: 


(11)  Ground  reference  maneuvers; 

(12)  Approaches  to  the  landing  area; 

(13)  Hovering  and  hovering  turns: 

(14)  Go-arounds; 

(15)  Simulated  emergency  procedures, 
including  autorotational  descents  with  a 
power  recovery  and  power  recovery  to 

a  hover, 

(16)  Rapid  decelerations;  and 

(17)  Simulated  one-engine-inoperative 
approaches  and  landings  for 
multiengine  helicopters. 

(g)  Maneuvers  and  procedures  for  pre- 
solo  flight  training  in  a  gyroplane.  A 
student  pilot  who  is  receiving  training 
for  a  gyroplane  rating  must  receive  and 
log  flight  training  for  the  following 
maneuvers  and  procedures: 

(1)  Proper  flignt  preparation 
procedures,  including  preflight 
planning  and  preparation,  powerplant 
operation,  and  aircraft  systems; 

(2)  Taxiing  or  surface  operations, 
including  runups; 

(3)  Takeoffs  and  landings,  including 
normal  and  crosswind; 

(4)  Straight  and  level  flight,  and  tiu-ns 
in  both  directions; 

(5)  Climbs  and  climbing  turns; 

(6)  Airport  traffic  patterns,  including 
entry  and  departure  procedures; 

(7)  Collision  avoidance,  windshear 
avoidance,  and  wake  turbulence 
avoidance: 

(8)  Descents  with  and  without  turns; 

(9)  Flight  at  various  airspeeds: 

(10)  Emergency  procedures  and 
equipment  malfunctions; 

(11)  Ground  reference  maneuvers; 

(12)  Approaches  to  the  landing  area: 
tl3)  Hi^  rates  of  descent  with  power 

on  and  with  simulated  power  off.  and 
recovery  from  those  flight 
configurations; 

(14)  Go-arounds;  and 

(15)  Simulated  emergency  procedures, 
including  simulated  power-off  landings 
and  simulated  {>ower  failure  during 
departvues. 

(h)  Maneuvers  and  procedures  for  pre- 
solo  flight  training  in  a  powered-lift.  A 
student  pilot  who  is  receiving  training 
for  a  powered-lift  rating  must  receive 
and  log  flight  training  in  the  following 
maneuvers  and  procedures: 

(1)  Proper  flignt  preparation 
procedures,  including  preflight 
planning  and  preparation,  powerplant 
operation,  and  aircraft  systems; 

(2)  Taxiing  or  surface  operations, 
including  runups; 

(3)  Takeoffs  and  landings,  including 
normal  and  crosswind; 

(4)  Straight  and  level  flight,  and  turns 
in  both  directions; 

(5)  Climbs  and  chmbing  turns; 

(6)  Airport  traffic  patterns,  including 
entry  and  departure  procedures; 

(7)  Collision  avoidance,  windshear 
avoidance,  and  wake  turbulence 
avoidance; 


(8)  Descents  with  and  without  turns; 

(9)  Flight  at  various  airapeeds  from 
cruise  to  slow  flight:  - 

(10)  Stall  entries  fi^m  various  flight 
attitudes  and  power  combinations  with 
recovery  initiated  at  the  first  indication 
of  a  stall,  and  recovery  fit)m  a  full  stall; 

(11)  Emergency  procedures  and 
equipment  malfunctions; 

(12)  Ground  reference  maneuvers; 

(13)  Approaches  to  a  landing  with 
simulated  engine  malfunctions; 

(14)  Go-arounds; 

(15)  Approaches  to  the  landing  area; 

(16)  Hovering  and  hovering  turns;  and 

(17)  For  multiengine  powered-lifts, 
simulated  one-engine-inoperative 
approaches  and  landings. 

(i)  Maneuvers  and  procedures  for  pre- 
solo  flight  training  in  a  glider.  A  student 
pilot  who  is  receiving  training  for  a 
glider  rating  must  receive  and  log  flight 
training  for  the  following  maneuvers 
and  procedures: 

(1)  Proper  flight  preparation 
procedures,  including  preflight 
planning,  preparation,  aircraft  systems, 
and,  if  appropriate,  powerplant 
operations; 

(2)  Taxiing  or  surface  operations, 
including  runups,  if  applicable: 

(3)  Launches,  including  normal  and 
crosswind; 

(4)  Straight  and  level  flight,  and  turns 
in  both  directions; 

(5)  Airport  traffic  patterns,  including 
^try  procedures; 

{6)  Collision  avoidance,  windshear 
avoidance,  and  wake  turbulence 
avoidance: 

(7)  Descents  with  and  without  turns 
using  high  and  low  drag  configurations; 

(8J  Flight  at  various  airs{>eeds; 

(9)  Emergency  procedures  and 
equipment  malfunctions; 

(10)  Ground  reference  maneuvers; 

(11)  Inspection  of  towline  rigging  and 
review  of  signals  and  release 
procediu'es; 

(12)  Aerotow,  ground  tow,  or  self- 
launch  procedures: 

(13)  Procedures  for  disassembly  and 
assembly  of  the  glider; 

(14>  Stall  entry,  stall,  and  stall 
recovery; 

(15)  Straight  glides,  tiuns,  and  spirals; 

(16)  Landings,  including  normal  and 
crosswind; 

(17)  Slips  to  a  landing: 

(18)  Procedures  and  techniques  for 
thermalling;  and 

(19)  Emergency  operations,  including 
toWline  break  procedures. 

(j)  Maneuvers  and  procedures  for  pre- 
solo  flight  training  in  an  airship.  A 
student  pilot  who  is  receiving  training 
for  an  airship  rating  must  receive  and 
log  flight  training  for  the  following 
maneuvers  and  procedures: 
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(1)  Proper  flight  preparation 
procedures,  including  preflight 
planning  and  preparation,  powerplant 
operation,  and  aircraft  systems; 

(2)  Taxiing  or  surface  operations, 
including  runups; 

(3)  Takeoffs  and  landings,  including 
normal  and  crosswind; 

(4)  Straight  and  level  flight,  and  tiuns 
in  both  directions; 

(5)  Climbs  and  climbing  turns; 

(6)  Airptort  traffic  patterns,  including 
entry  and  departure  procedures; 

(7)  Collision  avoidance,  windshear 
avoidance,  and  wake  turbulence 
avoidance; 

(8)  Descents  with  and  without  tiuns: 

(9)  Flight  at  various  airspeeds  from 
cruise  to  slow  flight; 

(10)  Emergency  procedures  and 
equipment  malfunctions; 

(11)  Ground  reference  maneuvers; 

(12)  Rigging,  ballasting,  and 
controlling  pressure  in  the  ballonets, 
and  superheating;  and 

(13)  Landings  with  positive  and  with 
negative  static  trim. 

(k)  Maneuvers  and  procedures  for  pre- 
solo  flight  training  in  a  balloon.  A 
student  pilot  who  is  receiving  training 
in  a  balloon  must  receive  and  log  flight 
training  for  the  following  maneuvers 
and  procedures: 

(1)  Layout  and  assembly  procedures; 

(2)  Proper  flight  preparation 
procedures,  including  preflight 
planning  and  preparation,  and  aircraft 
systems; 

(3)  Ascents  and  descents; 

(4)  Landing  and  recovery  procedures; 

(5)  Emergency  procedures  and 
equipment  malfunctions; 

(6)  Operation  of  hot  air  or  gas  source, 
ballast,  valves,  vents,  and  rip  panels,  as 
appropriate: 

(7)  Use  of  deflation  valves  or  rip 
panels  for  simulating  an  emergency; 

(8)  The  effects  of  wind  on  climb  and 
approach  angles:  and 

(9)  Obstruction  detection  and 
avoidance  techniques. 

(1)  Limitations  on  student  pilots 
operating  an  aircraft  in  solo  flight.  A 
student  pilot  may  not  operate  an  aircraft 
in  solo  flight  unless  that  student  pilot 
has  received: 

(1)  An  endorsement  fit)m  an 
authorized  instructor  on  his  or  her 
student  pilot  certificate  for  the  specific 
make  and  model  aircraft  to  be  flown; 
and 

(2)  An  endorsement  In  the  student's 
logbook  for  the  specific  make  and  model 
aircraft  to  be  flown  by  an  authorized 
instructor,  who  gave  the  training  within 
the  90  days  preceding  the  date  of  the 
flight. 

(m)  Limitations  on  student  pilots 
operating  an  aircraft  in  solo  flight  at 


nig/if.  A  student  pilot  may  not  operate 
an  aircraft  in  solo  flight  at  night  unless 
that  student  pilot  has  received: 

(1)  Flight  training  at  night  on  night 
flying  procedures  that  includes  takeoffs, 
approaches,  landings,  and  go-arounds  at 
night  at  the  airport  where  the  solo  flight 
will  be  conducted; 

(2)  Navigation  training  at  night  in  the 
vicinity  of  the  airport  where  the  solo 
flight  will  be  conducted; 

(3)  An  endorsement  from  an 
authorized  instructor  in  the  student's 
logbook  for  the  specific  make  and  model 
aircraft  to  be  flown  for  night  solo  flight; 
and 

(4)  An  endorsement  in  the  student's 
logbook  for  the  specific  make  and  model 
aircraft  to  be  flown  for  night  solo  flight 
by  an  authorized  instructor  who  gave 
the  training  within  the  90-day  period 
preceding  the  date  of  the  flight. 

(n)  Limitations  on  flight  instructors 
authorizing  solo  flight.  (1)  No  instructor 
may  authorize  a  student  pilot  to  perform 
a  solo  flight  unless  that  instructor  has — 

(i)  Given  that  student  pilot  training  in 
the  make  and  model  of  aircraft  or  a 
similar  make  and  model  of  aircraft  in 
which  the  solo  flight  is  to  be  flown; 

(ii)  Determined  the  student  pilot  is 
proficient  in  the  maneuvers  and 
procedures  prescribed  in  this  section: 

(iii)  Determined  the  student  pilot  is 
proficient  in  the  make  and  model  of 
aircraft  to  be  flown; 

(iv)  Ensured  that  the  student  pilot's 
certificate  has  been  endorsed  by  an 
instructor  authorized  to  provide  flight 
training  for  the  specific  make  and  model 
aircraft  to  be  flown;  and 

(v)  Endorsed  the  student  pilot's 
logbook  for  the  specific  make  and  model 
aircraft  to  be  flown,  and  that 
endorsement  remains  current  for  solo 
flight  privileges,  provided  an  authorized 
instructor  updates  the  student's  logbook 
every  90  days  thereafter. 

(2)  The  flight  training  required  by  this 
section  must  be  given  by  an  instructor 
authorized  to  provide  flight  training 
who  is  appropriately  rated  and  ciurent. 

§61.89    General  limitations. 

(a)  A  student  pilot  may  not  act  as  pilot 
in  command  of  an  aircraft: 

(1)  That  is  carrying  a  passenger; 

(2)  That  is  carrying  property  for 
compensation  or  hire; 

(3)  For  compensation  or  hire; 

(4)  In  furtherance  of  a  business; 

(5)  On  an  international  flight,  except 
that  a  student  pilot  may  make  solo 
training  flights  fit>m  Haines,  Gustaviis, 
or  Juneau,  Alaska,  to  White  Horse, 
Yukon,  Canada,  and  retiim  over  the 
province  of  British  Columbia; 

(6)  With  a  flight  or  surface  visibility 
of  less  than  3  statute  miles  during 


daylight  hours  or  5  statute  miles  at 
night; 

(7)  When  the  flight  cannot  be  made 
with  visual  reference  to  the  surface;  or 

(8)  In  a  manner  contrary  to  any 
limitations  placed  in  the  pilot's  logbook 
by  an  authorized  instructor. 

(b)  A  student  pilot  may  not  act  as  a 
required  pilot  flight  crewmember  on  any 
aircraft  for  which  more  than  one  pilot  is 
required  by  the  type  certificate  of  the 
aircraft  or  regulations  under  which  the 
flight  is  conducted,  except  when 
receiving  flight  training  from  an 
authorized  instructor  on  board  an 
airship,  and  no  person  other  than  a 
required  flight  crewmember  is  carried 
on  the  aircraft. 

$61.91    [Reserved] 

1 61 .93    Soto  cross-country  flight 
requirements. 

(a)  General.  (1)  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  student 
pilot  must  meet  the  requirements  of  this 
section  before — 

(i)  Conducting  a  solo  cross-country 
flight,  or  any  flight  greater  than  25 
nautical  miles  from  the  airport  from 
where  the  flight  originated. 

(ii)  Making  a  sclo  flight  and  landing 
at  any  location  other  than  the  airport  of 
origination. 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  student  pilot  who 
seeks  solo  cross-country  flight  privileges 
must: 

(i)  Have  received  flight  training  from 
an  instructor  authorized  to  provide 
flight  training  on  the  maneuvers  and 
procedures  of  this  section  that  are 
appropriate  to  the  make  and  model  of 
aircraft  for  which  solo  cross-countiy 
privileges  are  sought; 

(ii)  Have  demonstrated  cross-coimtry 
proficiency  on  the  appropriate 
maneuvers  and  procedures  of  this 
section  to  an  authorized  instructor 

(iii)  Have  satisfactorily  accomplished 
the  pre-solo  flight  maneuvers  and 
procedures  required  by  §  61.87  of  this 
part  in  the  make  and  model  of  aircraft 
or  similar  make  and  model  of  aircraft  for 
which  solo  cross-country  privileges  are 
sought;  and 

(iv)  Comply  with  any  limitations 
included  in  the  instructor's 
endorsement  that  are  required  by 
paragraph  (c)  of  this  section. 

(3)  A  student  pilot  who  seeks  solo 
cross-country  flight  privileges  must 
have  received  ground  and  flight  training 
from  an  authorized  instructor  on  the 
cross-country  maneuvers  and 
procedures  listed  in  this  section  that  are 
appropriate  to  the  aircraft  to  be  flown. 

(b)  Authorization  to  perform  certain 
solo  flights  and  cross-country  flights.  A 
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student  pilot  must  obtain  an 
endorsement  from  an  authorized 
instructor  to  make  solo  flights  &t>m  the 
airport  where  the  student  pilot  normally 
receives  training  to  another  location.  A 
student  pilot  who  receives  this 
endorsement  must  comply  with  the 
reauirements  of  this  paragraph. 

u)  Solo  flights  may  be  made  to 
another  airport  that  is  within  25 
nautical  miles  from  the  airport  where 
the  student  pilot  normally  receives 
training,  provided — 

(i)  An  authorized  instructor  has  given 
the  studoit  pilot  flight  training  at  tixe 
other  airport,  and  that  training  includes 
flight  in  both  directions  over  Qie  route, 
entering  and  exiting  the  traffic  pattern, 
and  takeofis  and  landings  at  the  other 
airport; 

(li)  The  instructor  who  gave  the 
training  endorses  the  student  pilot's 
lodxKik  authorizing  the  flight; 

(iii)  The  student  pilot  has  current  solo 
flight  endorsements  in  accordance  with 
§61.87  of  this  part; 

(iv)  The  instructor  has  determined 
that  the  student  pilot  is  proficient  to 
make  the  flight:  and 

(v)  The  purpose  of  the  flight  is  to 
practice  takeoffs  and  landings  at  that 
other  airport. 

(2)  Repeated  specific  solo  cross- 
coimtry  flights  may  be  made  to  another 
airport  that  is  within  50  nautical  miles 
of  the  airport  from  which  the  flight 
originated,  provided — 

(i)  The  authorized  instructor  has  given 
the  student  flight  training  in  both 
directions  over  the  route,  including 
entering  and  exiting  the  traffic  pmttems, 
takeoffs,  and  landings  at  the  airports  to 
be  used; 

(ii)  The  instructor  who  gave  the 
training  has  endorsed  the  student's 
logbook  certifying  that  the  student  is 
proficient  to  make  such  flights; 

(iii)  The  student  has  ciirrent  solo 
flight  endorsements  in  accordance  with 
§  61.87  of  this  part;  and 

(iv)  The  student  has  ciurent  solo 
cross-country  flight  endorsements  in 
accordance  writh  paragraph  (c)  of  this 
section;  however,  for  repeated  solo 
cross-country  flights  to  another  airport 
within  50  nautical  miles  frY>m  which  the 
flight  originated,  separate  endorsements 
are  not  required  to  be  made  for  each 
flight. 

(c)  Endorsements  for  solo  cross- 
country flights.  Except  as  specified  in 
paragraph  (b)(2)  of  this  section,  a 
student  pilot  must  have  the 
endorsements  prescribed  in  this 
paragraph  for  each  cross-country  flight: 

(1)  Student  pilot  certificate 
endorsement.  A  student  pilot  must  have 
a  solo  cross-country  endorsement  from 
the  authorized  instructor  who 


conducted  the  training,  and  that 
endorsement  must  be  placed  on  that 
person's  student  pilot  certificate  for  the 
specific  category  of  aircraft  to  be  flown. 

(2)  LogbooK  endorsement,  (i)  A 
student  pilot  must  have  a  solo  cross- 
country endorsement  from  an 
authorized  instructor  that  is  placed  in 
the  student  pilot's  logbook  for  the 
specific  make  and  model  of  aircraft  to  be 
flown. 

(ii)  A  certificated  pilot  who  is 
receiving  training  for  an  additional 
aircraft  category  and  class  rating  must 
have  an  endorsement  fitim  an 
authorized  instructor  that  is  placed  in 
the  student  pilot's  logbook  for  the 
specific  make  and  model  of  aircraft  to  be 
flown. 

(iii)  For  each  cross-coimtry  flight,  the 
authorized  instructor  who  reviews  the 
cross-country  planning  must  make  an 
endorsement  in  the  person's  logbook 
after  reviewing  that  person's  cross- 
coimtry  planning,  as  specified  in 
paragraph  (d)  of  this  section.  The 
endorsement  must — 

(A)  Specify  the  make  and  model  of 
aircraft  to  be  flown; 

(B)  State  that  the  student's  preflight 
planning  and  preparation  is  correct  and 
that  the  student  is  prepared  to  make  the 
flight  safely  under  the  known 
conditions;  and 

(C)  State  that  any  limitations  required 
by  the  student's  instructor  are  met. 

(d)  Limitations  on  authorized 
instructors  to  permit  solo  cross-country 
flights.  An  authorized  instructor  may 
not  permit  a  student  pilot  to  conduct  a 
solo  cross-country  flight  unless  that 
instructor  has: 

(1)  Determined  that  the  student's 
cross-coimtry  planning  is  correct  for  the 
flieht; 

(2)  Reviewed  the  ciurent  and  forecast 
weather  conditions  and  has  determined 
that  the  flight  can  be  completed  under 
VFR; 

(3)  Determined  that  the  student  is 
proficient  to  conduct  the  flight  safely; 

(4)  Determined  that  the  student  has 
the  appropriate  solo  cross-country 
endorsement  for  the  make  and  model  of 
aircraft  to  be  flown;  and 

(5)  Determined  that  the  student's  solo 
flight  endorsement  is  ciurent  for  the 
make  and  model  aircraft  to  be  flown. 

(e)  Maneuvers  and  procedures  for 
cross-country  flight  training  in  a  single- 
engine  airplane.  A  student  pilot  who  is 
receiving  training  for  cross-country 
flight  in  a  single-engine  airplane  must 
receive  and  log  flight  training  in  the 
following  maneuvers  and  procediues: 

(1)  Use  of  aeronautical  diarts  for  VFR 
navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass; 


(2)  Use  of  aircraft  performance  charts 
pertaining  to  cross-coimtry  flight; 

(3)  Procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts,  including  recognition  of 
critical  weather  situations  and 
estimating  visibility  while  in  flight; 

(4)  Emergency  procedures; 

(5)  Traffic  pattern  procedures  that 
include  area  departure,  area  arrival, 
entry  into  the  traffic  pattern,  and 
approach; 

(6)  Procedures  and  operating  practices 
for  collision  avoidance,  wake  turbulence 
precautions,  and  windshear  avoidance; 

(7)  Recognition,  avoidance,  and 
operational  restrictions  of  hazardous 
terrain  features  in  the  geographical  area 
where  the  cross-country  flight  will  be 
flown; 

(8)  Procedures  for  operating  the 
instruments  and  equipment  installed  in 
the  aircraft  to  be  flown,  including 
recognition  and  use  of  the  proper 
operational  procedures  and  indications: 

(9)  Use  of  radios  for  VFR  navigation 
and  two-way  communications; 

(10)  Takeoff,  approach,  and  landing 
procedures,  including  short-field,  soft- 
field,  and  crosswind  takeoffs, 
approaches,  and  landings; 

(11)  Climbs  at  best  angle  and  best  rate; 
and 

(12)  Control  and  maneuvering  solely 
by  reference  to  flight  instruments, 
including  straight  and  level  flight,  turns, 
descents,  climbs,  use  of  radio  aids,  and 
ATC  directives. 

(0  Maneuvers  and  procedures  for 
cross-country  flight  training  in  a 
multiengine  airplane.  A  student  pilot 
who  is  receiving  training  for  cross- 
country flight  in  a  multiengine  airplane 
must  receive  and  log  flight  training  in 
the  following  maneuvers  and 
procedures: 

(1)  Use  of  aeronautical  charts  for  VFR 
navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass; 

(2)  Use  of  aircraft  performance  charts 
pertaining  to  cross-country  flight; 

(3)  Procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts,  including  recognition  of 
critical  weather  situations  and 
estimating  visibility  while  in  flight; 

(4)  Emergency  procedures; 

(5)  Traffic  pattern  procedures  that 
include  area  departure,  area  arrival, 
entry  into  the  traffic  pattern,  and 
approach; 

(6)  Procedures  and  operating  practices 
for  collision  avoidance,  wake  turbulence 
precautions,  and  windshear  avoidance: 

(7)  Recognition,  avoidance,  and 
operational  restrictions  of  hazardous 
terrain  features  in  the  geographical  area 
where  the  cross-country  flight  will  be 
flown; 
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(8)  Procedures  for  operating  the 
instruments  and  equipment  installed  in 
the  aircraft  to  be  flown,  including 
recognition  and  use  of  the  proper 
operational  procedures  and  indications; 

(9)  Use  of  radios  for  VFR  navigation 
and  two-way  communications: 

(10)  Takeoff,  approach,  and  landing 
procedures,  including  short-field,  soft- 
field,  and  crosswind  takeoffs, 
approaches,  and  landings: 

(11)  Climbs  at  best  angle  and  best  rate; 
and 

(12)  Control  and  maneuvering  solely 
by  reference  to  flight  instruments, 
including  straight  and  level  flight,  turns, 
descents,  climbs,  use  of  radio  aids,  and 
ATC  directives. 

(g)  Maneuvers  and  procedures  for 
cross-country  flight  training  in  a 
helicopter.  A  student  pilot  who  is 
receiving  training  for  cross-country 
flight  in  a  heUcopter  must  receive  and 
log  flight  training  for  the  following 
maneuvers  and  procedures: 

(1)  Use  of  aeronautical  charts  for  VFR 
navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass; 

(2)  Use  of  aircraft  performance  charts 
pertaining  to  cross-country  flight; 

(3)  Procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts,  including  recognition  of 
critical  weather  situations  and 
estimating  visibility  while  in  flight; 

(4)  Emergency  procedures; 

(5)  Traffic  pattern  procedures  that 
include  area  departure,  area  arrival, 
entry  into  the  traffic  pattern,  and 
approach; 

(6)  Procedures  and  operating  practices 
for  collision  avoidance,  wake  turbulence 
precautions,  and  windshear  avoidance; 

(7)  Recognition,  avoidance,  and 
operational  restrictions  of  hazardous 
terrain  features  in  the  geographical  area 
where  the  cross-country  flight  will  be 
flown: 

(8)  Procedures  for  operating  the 
instruments  and  equipment  installed  in 
the  aircraft  to  be  flown,  including 
recognition  and  use  of  the  proper 
operational  procedures  and  indications: 

(9)  Use  of  radios  for  VFR  navigation 
and  two-way  communications;  and 

(10)  Takeoff,  approach,  and  landing 
procedures. 

(h)  Maneuvers  and  procedures  for 
cross-country  flight  training  in  a 
gyroplane.  A  student  pilot  who  is 
receiving  training  for  cross-country 
flight  in  a  gyroplane  must  receive  and 
log  flight  training  in  the  following 
maneuvers  and  procedures: 

(1)  Use  of  aeronautical  charts  for  VFR 
navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass; 


(2)  Use  of  aircraft  performance  charts 
pertaining  to  cross-country  flight: 

(3)  Procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts,  including  recognition  of 
critical  weather  situations  and 
estimating  visibility  while  in  flight; 

(4)  Emergency  procedures; 

(5)  Traffic  pattern  procedures  that 
include  area  departure,  area  arrival, 
entry  into  the  traffic  pattern,  and 
approach: 

(6)  Procedures  and  operating  practices 
for  collision  avoidance,  wake  turbulence 
precautions,  and  windshear  avoidance: 

(7)  Recognition,  avoidance,  and 
operational  restrictions  of  hazardous 
terrain  features  in  the  geographical  area 
where  the  cross-country  flight  will  be 
flown; 

(8)  Procedures  for  operating  the 
instruments  and  equipment  installed  in 
the  aircraft  to  be  flown,  including 
recognition  and  use  of  the  proper 
operational  procedures  and  indications: 

(9)  Use  of  radios  for  VFR  navigation 
and  two-way  communications:  and 

(10)  Takeoff,  approach,  and  landing 
procedures,  including  short-field  and 
soft-field  takeoffs,  approaches,  and 
landings. 

(i)  Maneuvers  and  procedures  for 
cross-country  flight  training  in  a 
powered-lift.  A  student  pilot  who  is 
receiving  training  for  cross-country 
flight  training  in  a  powered-lift  must 
receive  and  log  flight  training  in  the 
following  maneuvers  and  procedures: 

(1)  Use  of  aeronautical  charts  for  VFR 
navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass: 

(2)  Use  of  aircraft  performance  charts 
pertaining  to  cross-country  flight; 

(3)  Procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts,  including  recognition  of 
critical  weather  situations  and 
estimating  visibility  while  in  flight: 

(4)  Emergency  procedures; 

(5)  Traffic  pattern  procedures  that 
include  area  departure,  area  arrival, 
entry  into  the  traffic  pattern,  and 
approach: 

(6)  Procedures  and  operating  practices 
for  collision  avoidance,  wake  turbulence 
precautions,  and  windshear  avoidance; 

(7)  Recognition,  avoidance,  and 
operational  restrictions  of  hazardous 
terrain  features  in  the  geographical  area 
where  the  cross-country  flight  will  be 
flown; 

(8)  Procedures  for  opotiting  the 
instruments  and  equipment  installed  in 
the  aircraft  to  be  flown,  including 
recognition  and  use  of  the  proper 
operational  procedures  and  indications; 

(9)  Use  of  radios  for  VFR  navigation 
and  two-way  communications: 


(10)  Takeoff,  approach,  and  landing 
procedures  that  include  high-altitude, 
steep,  and  shallow  takeoffs,  approaches, 
and  landings:  and 

(11)  Control  and  maneuvering  solely 
by  reference  to  flight  instruments, 
including  straight  and  level  flight,  turns, 
descents,  climbs,  use  of  radio  aids,  and 
ATC  directives. 

(j)  Maneuvers  and  procedures  for 
cross-country  flight  training  in  a  glider. 
A  student  pilot  who  is  receiving  training 
for  cross-country  ffight  in  a  ghder  must 
receive  and  log  flight  training  in  the 
following  maneuvers  and  procedures: 

(IJiJse  of  aeronautical  cnarts  for  VFR 
navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass: 

(2)  Use  of  aircraft  performance  charts 
pertaining  to  cross-country  flight; 

(3)  Procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts,  including  recognition  of 
critical  weather  situations  and 
estimating  visibility  while  in  flight; 

(4)  Emergency  procedures: 

(5)  Traffic  pattern  procedures  that 
include  area  departure,  area  arrival, 
entry  into  the  traffic  pattern,  and 
approach: 

(6)  Procedures  and  operating  practices 
for  collision  avoidance,  wake  turbulence 
precautions,  and  windshear  avoidance: 

(7)  Recognition,  avoidance,  and 
operational  restrictions  of  hazardous 
terrain  features  in  the  geographical  area 
where  the  cross-country  flight  will  be 
flown; 

(8)  Procedures  for  operating  the 
instruments  and  equipment  installed  in 
the  aircraft  to  be  flown,  including 
recognition  and  use  of  the  proper 
operational  procedures  and  indications: 

(9)  Landings  accomplished  without 
the  use  of  the  altimeter  fit>m  at  least 
2,000  feet  above  the  surface;  and 

(10)  Recognition  of  weather  and  upper 
air  conditions  favorable  for  cross- 
country soaring,  ascending  and 
descending  flight,  and  altitude  control. 

(k)  Maneuvers  and  procedures  for 
cross-country  flight  training  in  an 
airship.  A  student  pilot  who  is  receiving 
training  for  cross-country  ffight  in  ah 
airship  must  receive  and  log  flight 
training  for  the  following  maneuvers 
and  procedures: 

(1)  Use  of  aeronautical  charts  for  VFR 
navigation  using  pilotage  and  dead 
reckoning  with  the  aid  of  a  magnetic 
compass: 

(2)  Use  of  aircraft  performance  charts 
pertaining  to  cross-country  flight; 

(3)  Procurement  and  analysis  of 
aeronautical  weather  reports  and 
forecasts,  including  recognition  of 
critical  weather  situations  and 
estimating  visibility  while  in  ffight; 
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(4)  Emergency  procedures; 

(5)  Traffic  pattern  procedures  that 
include  area  departure,  area  arrival, 
entry  into  the  traffic  pattern,  and 
approach; 

(6)  Procedures  and  operating  practices 
for  collision  avoidance,  wake  tiirbulence 
precautions,  and  windshear  avoidance: 

(7)  Recognition,  avoidance,  and 
operational  restrictions  of  hazardous 
terrain  featiu^s  in  the  geographical  area 
where  the  cross-country  flight  will  be 
flown; 

(8)  Procedures  for  operating  the 
instruments  and  equipment  installed  in 
the  aircraft  to  be  flown,  including  , 
recognition  and  use  of  the  proper 
operational  procedures  and  indications; 

(9)  Use  of  radios  for  VFR  navigation 
and  two-way  communications; 

(10)  Control  of  air  pressure  with 
regard  to  ascending  and  descending 
ffight  and  altitude  control; 

(11)  Control  of  the  airship  solely  by 
reference  to  flight  instruments;  and 

(12)  Recognition  of  weather  and  upper 
air  conditions  conducive  for  the 
direction  of  cross-coimtry  flight. 


§61.95    Operationa  in  Claas  B  airspace  and 
at  alfpofta  locatad  wilMn  Ctasa  B  alripaca. 

(a)  A  student  pilot  may  not  operate  an 
aircraft  on  a  solo  flight  in  Class  B 
airspace  unless: 

(1)  The  student  pilot  has  received 
both  groimd  and  flight  training  from  an 
authorized  instructor  on  that  Class  B 
airspace  area,  and  the  flight  training  was 
received  in  the  specific  Class  B  airspace 
area  for  which  solo  flight  is  authorized; 

(2)  The  logbook  of  that  student  pilot 
has  been  endorsed  by  the  instructor  who 
gave  the  student  pilot  flight  training, 
and  the  endorsement  is  dated  within  the 
90-day  period  preceding  the  date  of  the 
flight  in  that  Class  B  airspace  area;  and 

(3)  The  logbook  endorsement  specifies 
that  the  student  pilot  has  received  the 
required  ground  and  ffight  training,  and 
has  been  found  proficient  to  conduct 
solo  flight  in  that  specific  Class  B 
airspace  area. 

(b)  A  student  pilot  may  not  operate  an 
aircraft  on  a  solo  flight  to.  from,  or  at  an 
airport  located  withLa  Class  B  airspace 
pursuant  to  §  91.131(b)  of  this  chapter 
unless: 

(1)  The  student  pilot  has  received 
both  ground  and  flight  training  from  an 
instructor  authorized  to  provide  training 
to  operate  at  that  air(K>rt,  and  the  ffight 
and  ground  training  has  been  received 
at  the  specific  airport  for  which  the  solo 
flight  is  authorized; 

(2)  The  logbook  of  that  student  pilot 
has  been  endorsed  by  an  authorized 
instructor  who  gave  the  student  pilot 
ffight  training,  and  the  endorsement  is 
dated  within  the  90-day  period 


preceding  the  date  of  the  flight  at  that 
airport;  and 

(3)  The  logbook  endorsement  specifies 
that  the  student  pilot  has  received  the 
required  ground  and  flight  training,  and 
has  been  found  proficient  to  conduct 
solo  ffight  operations  at  that  specific 
airport. 

Subpart  0 — Recreational  Pilots 

$61.96    AppiicabUity  and  eligibility 
requirements:  Qanaral. 

(a)  This  subpart  prescribes  the 
requirement  for  the  issuance  of 
recreational  pilot  certificates  and 
ratings,  the  conditions  under  which 
those  certificates  and  ratings  are 
necessary,  and  the  general  operating 
rules  for  persons  who  hold  those 
certificates  and  ratings. 

(b)  To  be  eligible  for  a  recreational 
pilot  certificate,  a  person  who  applies 
for  that  certificate  must: 

(1)  Be  at  least  17  years  of  age; 

(2)  Be  able  to  read,  speak,  write,  and 
understand  the  English  language.  If  the 
applicant  is  unable  to  meet  one  of  these 
requirements  due  to  medical  reasons, 
then  the  Administrator  may  place  such 
operating  limitations  on  that  applicant's 
pilot  certificate  as  are  necessary  for  the 
safe  operation  of  the  aircraft; 

(3)  Receive  a  logbook  endorsement 
from  an  authorized  instructor  who — 

(i)  Conducted  the  training  or  reviewed 
the  applicant's  home  study  on  the 
aeronautical  knowledge  areas  Usted  in 
§  61.97(b)  of  this  part  that  apply  to  the 
aircraft  category  and  class  rating  sought; 
and 

(ii)  Certified  that  the  applicant  is 
prepared  for  the  required  knowledge 
test. 

(4)  Pass  the  required  knowledge  test 
on  the  aeronautical  knowledge  areas 
listed  in  §  61.97(b)  of  this  part; 

(5)  Receive  ffight  training  and  a 
logbook  endorsement  from  an 
authorized  instructor  who — 

(i)  Conducted  the  training  on  the  areas 
of  operation  listed  in  §  61.98(b)  of  this 
part  that  apply  to  the  aircraft  category 
and  class  rating  sought;  and 

(ii)  Certified  that  the  applicant  is 
prei}ared  for  the  reqiiired  practical  test. 

(6)  Meet  the  aeronautical  experience 
requirements  of  §  61.99  of  this  part  that 
apply  to  the  aircraft  category  and  class 
rating  sought; 

(7)  Pass  the  required  practical  test  on 
the  areas  of  operation  listed  in  §  61.98(b) 
of  this  part  that  apply  to  the  aircraft 
category  and  class  rating  sought;  and 

(8)  Comply  with  the  sections  of  this 
part  that  apply  to  the  aircraft  category 
and  class  rating  sought. 


S  61 .97    Aeronautical  knowledga. 

(a)  General.  A  person  who  applies  for 
a  recreational  pilot  certificate  must 
receive  and  log  ground  training  from  an 
authorized  instructor  or  complete  a 
home-study  course  on  the  aeronautical 
knowledge  areas  of  paragraph  (b)  of  this 
section  that  apply  to  the  aircraft 
category  and  class  rating  sought. 

(b)  Aeronautjca7  knowledge  areas.  (1) 
Applicable  Federal  Aviation 
Regulations  of  this  chapter  that  relate  to 
recreational  pilot  privileges,  limitations, 
and  flight  operations; 

(2)  Accident  reporting  requirements  of 
the  National  Transportation  Safety 
Board; 

(3)  Use  of  the  appHcable  portions  of 
the  "Aeronautical  Information  Manual" 
and  FAA  AGs; 

(4)  Use  of  aeronautical  charts  for  VFR 
navigation  using  pilotage  with  the  aid  of 
a  magnetic  compass; 

(5)  Recognition  of  critical  weather 
situations  bom  the  ground  and  in  ffight, 
windshear  avoidance,  and  the 
prociu^ment  and  use  of  aeronautical 
weather  reports  and  forecasts; 

(6)  Safe  and  efficient  operation  of 
aircraft,  including  collision  avoidance, 
and  recognition  and  avoidance  of  wake 
turbulence; 

(7)  Effects  of  density  altitude  on 
takeoff  and  climb  performance; 

(8)  Weight  and  balance  computations; 

(9)  Principles  of  aerodjrnamics, 
powerplants,  and  aircraft  systems: 

(10)  Stall  awareness,  spin  entry,  spins, 
and  spin  recovery  techniques,  if 
applying  for  an  airplane  single-engine 
rating; 

(11)  Aeronautical  decision  making  . 
and  judgment;  and 

(12)  Preflight  action  that  includes — 
(i)  How  to  obtain  information  on 

runway  lengths  at  airports  of  intended 
use,  data  on  takeoff  and  landing 
distances,  weather  reports  and  forecasts, 
and  fuel  requirements;  and 

(ii)  How  to  plan  for  alternatives  if  the 
planned  ffight  cannot  be  completed  or 
delays  are  encoxmtered. 

§61.98    Flight  proficiancy. 

(a)  General.  A  {>erson  who  applies  for 
a  recreational  pilot  certificate  must  have 
received  and  logged  ground  and  flight 
training  from  an  authorized  instructor 
on  the  areas  of  operation  of  this  section 
that  apply  to  the  aircraft  category  and 
class  rating  sought. 

(b)  Areas  of  operation.  (1)  For  a 
single-engine  airplane  rating:  (i) 
Preflight  preparation: 

(ii)  Preflight  procedures; 
(iii)  Airport  operations; 
(iv)  Takeofis,  landings,  and  go- 
arounds; 
(v)  Performance  maneuvers; 
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(vi)  Groimd  reference  maneuvers; 
(vii)  Navigation; 
(viii)  Slow  flight  and  stalls; 
(ix)  Emergency  operations;  and 
(x)  Postflight  procedures. 

(2)  For  a  helicopter  rating:  (i)  Preflight* 
preparation; 

(ii)  Preflight  procedures; 
(iii)  Airport  and  heliport  operations; 
(iv)  Hovering  maneuvers: 
(v)  Takeo%,  landings,  and  go- 
arounds; 
(vi)  Performance  maneuvers; 
(vii)  Ground  reference  maneuvers; 
(viii)  Navigation; 
(ix)  Emergency  op>erations;  and 
(x)  Postflight  procedures. 

(3)  For  a  gyroplane  rating:  (i)  Preffight 
preparation; 

(ii)  Preflight  procedures: 
(iii)  Airport  operations; 
(iv)  Takeoffs,  landings,  and  go- 
arounds; 
(v)  Performance  maneuvers; 
(vi)  Ground  reference  maneuvers; 
(vii)  Navigation; 
(viii)  Flight  at  slow  airspeeds; 
(ix)  Emergency  operations;  and 
(x)  Postflight  procediues. 

§  61 .99    Aeronautical  axpertonca. 

A  person  who  applies  for  a 
recreational  pilot  certificate  must 
receive  and  log  at  least  30  hours  of  ffight 
training  time  that  includes  at  least: 

(a)  15  hoius  of  flight  training  frt>m  an 
authorized  instructor  on  the  areas  of 
operation  listed  in  §61.98  of  this  part 
that  consists  of  at  least: 

(1)  Except  as  provided  in  §61.100  of 
this  part,  2  hours  of  flight  training  en 
route  to  an  airport  that  is  located  more 
than  25  nautical  miles  from  the  airport 
where  the  applicant  normally  trains, 
which  includes  at  least  three  takeoffs 
and  three  landings  at  the  airport  located 
more  than  25  nautical  miles  from  the 
airi>ort  where  the  appUcant  normally 
trains:  and 

(2)  3  hours  of  flight  training  in  the 
aircraft  for  the  rating  sought  in  ■ 
preparation  for  the  practical  teSt  within 
the  60  days  preceding  the  date  of  the 
practical  test. 

(b)  3  hours  of  solo  flying  in  the 
aircraft  for  the  rating  sought,  on  the 
areas  of  operation  Usted  in  §  61.98  of 
this  part  that  apply  to  the  aircraft 
category  and  class  rating  sought. 

§61.100    Pilots  basad  on  small  Mands. 

(a)  An  applicant  located  on  an  island 
fit)m  which  the  flight  training  required 
in  §  61.99(a)(1)  of  this  part  caimot  be 
accomplished  without  flying  over  water 
for  more  than  10  nautical  miles  from  the 
nearest  shoreline  need  not  comply  with 
the  requirements  of  that  section. 
However,  if  other  airports  that  permit 


civil  operations  are  available  to  which  a 
ffight  may  be  made  without  flying  over 
water  for  more  than  10  nautical  miles 
&t>m  the  nearest  shoreline,  the  applicant 
must  show  completion  of  a  dual  flight 
between  two  airports,  which  must 
include  three  landings  at  the  other 
airport. 

(b)  An  applicant  who  complies  with 
paragraph  (a)  of  this  section  and  meets 
all  requirements  for  the  issuance  of  a 
recreational  pilot  certificate,  except  the 
requirements  of  §  61.99(a)(1)  of  this  part, 
will  be  issued  a  pilot  certificate  with  an 
endorsement  containing  the  following 
limitation,  "Passenger  carrying 
prohibited  on  ffights  more  than  10 
nautical  miles  fivm  (the  appropriate 
island)."  The  limitation  may  be 
subsequently  amended  to  include 
another  island  if  the  appUcant  compUes 
with  the  requirements  of  paragraph  (a) 
of  this  section  for  another  island. 

(c)  Upon  meeting  the  requirements  of 
§  61.99(a)(1)  of  this  part,  the  appUcant 
may  have  the  Umitation(s)  in  paragraph 
(b)  of  this  section  removed. 

§61.101    Racraational  pilot  privllagas  and 
iimitatlona. 

(a)  A  person  who  holds  a  recreational 
pilot  certificate  may: 

(1)  Carry  no  more  than  one  passenger, 
and 

(2)  Not  pay  less  than  the  pro  rata 
share  of  the  operating  expenses  of  a 
ffight  with  a  passenger,  provided  the 
expenses  involve  only  fuel,  oil,  airport 
expenses,  or  aircraft  rental  fees. 

(b)  A  person  who  holds  a  recreational 
pilot  certificate  may  act  as  pilot  in 
command  of  an  aircrafl  on  a  flight  that 
is  within  50  nautical  miles  from  the 
departiuB  airport,  provided  that  person 
has: 

(1)  Received  ground  and  ffight 
training  for  takeoff,  departure,  arrival, 
and  landing  procedures  at  the  departure 
airport: 

[2]  Received  ground  and  flight 
training  for  the  area,  terrain,  and  aids  to  * 
navigation  that  are  in  the  vicinity  of  the 
departiu«  airport: 

(3)  Been  found  proficient  to  operate 
the  aircrafl  at  the  departure  airport  and 
the  area  within  50  nautical  miles  from 
that  airport;  and 

(4)  Received  fit)m  an  authorized 
instructor  a  logbook  endorsement, 
which  is  carried  in  the  person's 
possession  in  the  aircraft,  that  permits 
ffight  within  50  nautical  miles  bom  the 
departure  airport. 

(c)  A  person  who  holds  a  recreational 
pilot  certificate  may  act  as  pilot  in 
command  of  an  aircrafl  on  a  flight  that 
exceeds  50  nautical  miles  from  the 
departure  airport,  provided  that  person 
has: 


(1)  Received  ground  and  flight 
training  from  an  authorized  instructor 
on  the  cross-coimtry  training 
requirements  of  subpart  E  of  this  part 
that  apply  to  the  aircraft  rating  held; 

(2)  Been  found  proficient  in  cross- 
country flying;  and 

(3)  R(9ceived  fix>m  an  authorized 
instructor  a  logbook  endorsement, 
which  is  carried  on  the  person's 
possession  in  the  aircrafl,  that  certifies 
the  pwrson  has  received  and  been  found 
proficient  in  the  cross-country  training 
requirements  of  subpart  E  of  this  part 
that  apply  to  the  aircrafl  rating  held. 

(d)  Except  as  provided  in  paragraph 
(h)  of  this  section,  a  recreational  pilot 
may  not  act  as  pilot  in  command  of  an 
aircraft: 

(1)  That  is  certificated  for  more  than 
four  occupants,  with  more  than  one 
powerplant,  with  a  pwwerplant  of  more 
than  180  horsepower,  or  with  retractable 
landing  gear. 

(2)  Inat  is  classified  as  a  multiengine 
airplane.  powered-Uft.  gUder,  airship,  or 
balloon; 

(3)  That  is  carrying  a  passenger  or 
property  for  compensation  or  hire; 

(4)  For  compensation  or  hire; 

(5)  In  furtherance  of  a  business: 

(6)  Between  sunset  and  sunrise; 

(7)  In  airspace  in  which 
communication  with  air  traffic  control 
is  required: 

(8)  At  an  altitude  of  more  than  10,000 
feet  MSL  or  2,000  feet  AGL,  whichever 
is  higher: 

(9)  When  the  ffight  or  svirface 
visibiUty  is  less  than  3  statute  miles; 

(10)  Without  visual  reference  to  the 
surface: 

(11)  On  a  ffight  outside  the  United 
States; 

(12)  To  demonstrate  that  aircraft  in 
ffight  to  a  prospective  buyer, 

(13)  That  is  used  in  a  passenger- 
carrying  airUft  and  sponsored  by  a 
charitable  organization:  and 

(14)  That  is  towing  any  object. 

(e)  A  recreational  pilot  may  not  act  as 
a  pilot  flight  crewmember  on  any 
aircraft  for  which  more  than  one  pilot  is 
required  by  the  type  certificate  of  the 
aircrafl  or  the  regulations  under  which 
the  flight  is  conducted,  except  when: 

(1)  Receiving  ffight  training  from  a 
person  authorized  to  provide  flight 
training  on  board  an  airship;  and 

(2)  No  person  other  than  a  required 
ffight  crewmember  is  carried  on  the 
aircraft. 

(f)  A  person  who  holds  a  recreational 
pilot  certificate,  has  logged  fewer  than 
400  ffight  hours,  and  has  not  logged 
pilot-in-command  time  in  an  aircraft 
within  the  180  days  preceding  the  flight 
shall  not  act  as  pilot  in  command  of  an 
aircraft  until  the  pilot  receives  ffight 
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training  and  a  logbook  endorsement 
from  an  authorized  instructor,  and  the 
instructor  certifies  that  the  person  is 
proficient  to  act  as  pilot  in  command  of 
the  aircraft.  This  requirement  can  be 
met  in  combination  with  the 
requirements  of  §§61.56  and  61.57  of 
this  part,  at  the  discretion  of  the 
authorized  instructor. 

(g)  A  recreational  pilot  certificate 
issued  under  this  subpart  carries  the 
notation,  "Holder  does  not  meet  ICAO 

Tirements." 
)  For  the  purpose  of  obtaining 
additional  certificates  or  ratings  while 
under  the  supervision  of  an  authorized 
instructor,  a  recreational  pilot  may  fly  as 
the  sole  occupant  of  an  aircraft: 

(1)  For  which  the  pilot  does  not  hold 
an  appropriate  category  or  class  rating; 

(2J  vVitnin  airspace  mat  requires 
communication  with  air  traffic  control; 
or 

(3)  Between  sunset  and  simrise, 
provided  the  flight  or  surface  visibility 
is  at  least  5  statute  miles. 

(i)  In  order  to  fly  solo  as  provided  in 
paragraph  (h)  of  this  section,  the 
recreational  pilot  must  meet  the 
appropriate  aeronautical  knowledge  and 
flight  training  requirements  of  §  61.87 
for  that  aircraft.  When  operating  an 
aircraft  under  the  conditions  specified 
in  paragraph  (h)  of  this  section,  the 
recreational  pilot  shall  carry  the  logbook 
that  has  been  endorsed  for  each  flight  by 
an  authorized  instructor  who: 

(1)  Has  given  the  recreational  pilot 
training  in  the  make  and  model  of 
aircraft  in  which  the  solo  flight  is  to  be 
made; 

(2)  Has  found  that  the  recreational 
pilot  has  met  the  applicable 
requirements  of  §  61.67;  and 

(3)  Has  found  that  the  recreational 
pilot  is  competent  to  make  solo  flights 
in  accordance  with  the  logbook 
endorsement. 

Subpart  E— Private  Pilots 

Sei.102    ApplicabHity. 

This  subpart  prescribes  the 
requirements  for  the  issuance  of  private 
pilot  certificates  and  ratings,  the 
conditions  under  which  those 
certificates  and  ratings  are  necessary, 
and  the  general  operating  rules  for 
persons  who  hold  those  certificates  and 
ratings. 

$61,103    ENglbNIty  rsqulrwnants:  QaneraL 

To  be  eligible  for  a  private  pilot 
certificate,  a  person  must: 

(a)  Be  at  least  17  years  of  age  for  a 
rating  in  other  than  a  glider  or  balloon. 

(b)  Be  at  least  16  years  of  age  for  a 
rating  in  a  glider  or  balloon. 

(c)  Be  able  to  read,  speak,  write,  and 
understand  the  English  language.  If  the 


applicant  is  unable  to  meet  one  of  these 
requirements  due  to  medical  reasons, 
then  the  Administrator  may  place  such 
operating  limitations  on  that  applicant's 
pilot  certificate  as  are  necessary  for  the 
safe  operation  of  the  aircraft. 

(d)  Receive  a  logbook  endorsement 
from  an  authorized  instructor  who: 

(1)  Conducted  the  training  or 
reviewed  the  person's  home  study  on 
the  aeronautical  knowledge  areas  listed 
in  §61. 105(b)  of  this  part  that  apply  to 
the  aircraft  rating  sought;  and 

(2)  Certified  that  the  person  is 
prepared  for  the  required  knowledge 
test. 

(e)  Pass  the  reqxiired  knowledge  test 
on  the  aeronautical  knowledge  areas 
Usted  in  §  61.105(b)  of  this  part. 

(f)  Receive  flight  training  and  a 
logbook  endorsement  from  an 
authorized  instructor  who: 

(1)  Conducted  the  training  in  the  areas 
of  operation  listed  in  §  61.107(b)  of  this 
part  that  apply  to  the  aircraft  rating 
sought:  and 

(2)  Certified  that  the  person  is 
prepared  for  the  required  practical  test. 

(g)  Meet  the  aeronautical  experience 
requirements  of  this  part  that  apply  to 
the  aircraft  rating  sought  before 
applying  for  the  practical  test. 

(h)  Pass  a  practical  test  on  the  areas 
of  operation  listed  in  §  61.107(b)  of  this 
part  that  apply  to  the  aircraft  rating 
sought. 

(i)  Comply  with  the  appropriate 
sections  of  this  part  that  apply  to  the 
aircraft  category  and  class  rating  sought. 

$61,105    Aeronautical  knowtadge. 

(a)  General.  A  person  who  is  applying 
for  a  private  pilot  certificate  must 
receive  and  log  ground  training  from  an 
authorized  instructor  or  complete  a 
home-study  course  on  the  aeronautical 
knowledge  areas  of  paragraph  (b)  of  this 
section  that  apply  to  the  aircraft 
category  and  class  rating  sought. 

(b)  Aeronautical  knowledge  areas.  (1) 
Applicable  Federal  Aviation 
Regulations  of  this  chapter  that  relate  to 
private  pilot  privileges,  limitations,  and 
flight  operations; 

(2)  Accident  reporting  requirements  of 
the  National  Transportation  Safety 
Board; 

(3)  Use  of  the  applicable  portions  of 
the  "Aeronautical  Information  Manual" 
and  FAA  AGs; 

(4)  Use  of  aeronautical  charts  for  VFR 
navigation  using  pilotage,  dead 
reckoning,  and  navigation  systems; 

(5)  Radio  communication  procedures; 

(6)  Recognition  of  critical  weather 
situations  from  the  ground  and  in  flight, 
windshear  avoidance,  and  the 
procurement  and  use  of  aeronautical 
weather  reports  and  forecasts; 


(7)  Safe  and  efficient  operation  of 
aircraft,  including  collision  avoidance, 
and  recognition  and  avoidance  of  wake 
tiirbulence; 

(8)  Effects  of  density  altitude  on 
'takeoff  and  climb  performance; 

(9)  Weight  and  balance  computations: 

(10)  Principles  of  aerodynamics, 
powerplants,  and  aircraft  systems; 

(11)  Stall  awareness,  spin  entry,  spins, 
and  spin  recovery  techniques  for  the 
airplane  and  glider  category  ratings; 

(12)  Aeronautical  decision  making 
and  judgment;  and 

(13)  Preflight  action  that  includes — 
(i)  How  to  obtain  information  on 

nAway  lengths  at  airports  of  intended 
use,  data  on  takeoff  and  landing 
distances,  weather  reports  and  forecasts, 
and  fuel  requirements;  and 

(ii)  How  to  plan  for  alternatives  if  the 
planned  flight  cannot  be  completed  or 
delays  are  encountered. 

$61,107    Flight  proflciancy. 

(a)  General.  A  person  who  applies  for 
a  private  pilot  certificate  must  receive 
and  log  ground  and  flight  training  fi^m 
an  authorized  instivctor  on  the  areas  of 
operation  of  this  section  that  apply  to 
the  aircraft  category  and  class  rating 
sou^t. 

(b)  Areas  of  operation.  (1)  For  an 
airplane  category  rating  with  a  single- 
engine  class  rating:  (i)  Preflight 
preparation; 

(u)  Preflight  procedures; 

(iiij  Airport  and  seaplane  base 
operations; 

(iv)  Takeoffs,  landings,  and  go- 
arounds; 

(v)  Performance  maneuvers; 

(vi)  Groimd  reference  maneuvers; 

(vii)  Navigation; 

(viii)  Slow  flight  and  stalls; 

(ix)  Basic  instrument  maneuvers; 

(x)  Emergency  operations; 

(xi)  Night  operations,  except  as 
provided  in  §  61.110  of  this  part;  and 

(xii)  Postflight  procedures. 

(2)  For  an  airplane  category  rating 
with  a  multiengine  class  rating:  (i) 
Preflight  preparation; 

(ii)  Pretlight  procedures;  *" 

(iii)  Airport  and  seaplane  base 
operations; 

(iv)  Takeoffs,  landings,  and  go- 
arounds; 

(v)  Performance  maneuvers; 

(vi)  Ground  reference  maneuvers; 

(vii)  Navigation; 

(viii)  Slow  flight  and  stalls; 

(ix)  Basic  instrument  maneuvers; 

(x)  Emergency  operations; 

(xi)  Multiengine  operations; 

(xii)  Night  operations,  except  as 
provided  in  §61.110  of  this  part;  and 

(xiii)  Postflight  procedures. 

(3)  For  a  rotorcraft  category  rating 
with  a  helicopter  class  rating:  (i) 
Preflight  preparation; 


Federal  Register  /  Vol.  62.  No.  65  /  Friday.  April  4,  1997  /  Rules  and  Regulations  16331 


(ii)  Preflight  procedures; 

(iii)  Airport  and  heliport  operations; 

(iv)  Hovering  maneuvers; 

(v)  Takeoffs,  landings,  and  go- 
arounds: 

(vi)  Performance  maneuvers; 

(vii)  Navigation; 

(viii)  Emergency  operations; 

(ix)  Night  operations,  except  as 
provided  in  §61.110  of  this  part;  and 

(x)  Postflight  procedures. 

(4)  For  a  rotorcraft  category  rating 
with  a  gyroplane  class  rating:  (i) 
Preflight  preparation; 

(ii)  Pieuight  procedures; 

(iii)  Airport  operations; 

(iv)  Takeoffs,  landings,  and  go- 
arounds; 

(v)  Performance  maneuvers; 

(vi)  Ground  reference  maneuvers; 

(vii)  Navigation; 

(viii)  FUght  at  slow  airspeeds; 

(ix)  Emergency  operations; 

(x)  Night  operations,  except  as 
provided  in  §61.110  of  thisf>art;  and 

(xi)  Postflight  procedures. 

(5)  For  a  powered-lift  category  rating: 
(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Airport  and  heliport  operations; 

(iv)  Hovering  maneuvers; 

(v)  Takeoffs,  landings,  and  go- 
arounds; 

(vi)  Performance  maneuvers; 

(vii)  Ground  reference  maneuvers; 

(viii)  Navigation; 

(ix)  Slow  flight  and  stalls; 

(x)  Basic  instrument  maneuvers; 

(xi)  Emergency  operations; 

(xii)  Night  operations,  except  as^ 
provided  in  §61.110  of  this  part;  and 

(xiii)  Postflight  procedures. 

(6)  For  a  glider  category  rating:  (i) 
Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Airport  and  glideiport  operations; 

(iv)  Launches  and  landings; 

(v)  Performance  speeds; 

(vi)  Soaring  techniques; 

(vii)  Performance  maneuvers; 

(viii)  Navigation; 

(ix)  Slow  ^ght  and  stalls; 

(x)  Emergency  operations;  and 

(xi)  Postflight  procedures. 

(7)  For  a  lig^ter-than-air  category 
rating  with  an  airship  class  rating:  (i) 
Preflight  preparation; 

(ii)  Preflight  procedures; 
(iii)  Airport  operations; 
(iv)  Takeoffs,  landings,  and  go* 
arounds; 
(v)  Performance  maneuvers; 
(vi)  Ground  reference  maneuvers; 
(vii)  Navigation; 

(viii)  Emergency  operations;  and 
(ix)  Postfli^t  prooadures. 

(8)  For  a  lighter-than-air  category 
rating  with  a  balloon  class  rating:  (i) 
Preflight  preparation; 


(ii)  Preflight  procedures; 

(iii)  Airport  operations; 

(iv)  Laimches  and  landings; 

(v)  Performance  maneuvers; 

(vi)  Navigation; 

(vii)  Emeivency  operations;  and 

(viii)  Postilight  procedures. 

$61,100    Aeronautical  experience. 

Except  as  provided  in  paragraph  (i)  of 
this  section,  a  person  who  applies  for  a 
private  pilot  certificate  with  an  airplane, 
rotorcraft,  or  powered-lift  category 
rating  must  receive  and  log  at  least  40 
hours  of  flight  time  that  includes  at  least 
20  hours  of  flight  training  from  an 
authorized  instructor  and  10  hours  of 
solo  flight  training  in  the  areas  of 
operation  listed  in  §61.107  of  this  part, 
and  the  training  must  include  at  least: 

(a)  For  an  airplane  single-engine 
rating:  (1)  3  hours  of  cross-country  flight 
training  in  a  single-engine  airplane; 

(2)  Except  as  provided  in  §  61.110  of 
this  part,  3  hours  of  night  flight  training 
in  a  single-engine  airplane  that 
includes — 

(i)  One  cross-country  flight  of  over 
100  nautical  miles  total  distance;  and 

(ii)  10  takeoffs  and  10  landings  to  a 
full  stop  (with  each  landing  involving  a 
flight  in  the  traffic  pattern)  at  an  airport. 

(3)  3  hours  of  instrument  flight 
training  in  a  single-engine  airplane; 

(4)  3  nours  of  flight  training  in 
preparation  for  the  practical  test  in  a 
single-engine  airplane,  which  must  have 
been  performed  v«thin  60  days 
preceding  the  date  of  the  test;  and 

(5)  10  hours  of  solo  flight  time  in  a 
single-engine  airplane,  consisting  of  at 
least — 

(i)  5  hours  of  solo  cross-country  flight; 

(ii)  One  solo  cross-country  flignt  of  at 
least  150  nautical  miles  total  distance, 
with  full-stop  landings  at  a  minimum  of 
three  points,  and  one  segment  of  the 
flight  consisting  of  a  straight-line 
distance  of  at  least  50  nautical  miles 
between  the  takeoff  and  landing 
locations;  and 

(iii)  Three  takeoffs  and  three  landings 
to  a  full  stop  (with  each  landing 
involving  a  flight  in  the  traffic  pattern) 
at  an  airport  with  an  operating  control 
tower. 

(b)  For  an  airplane  multiengine  rating: 
(1)  3  hours  of  cross-country  flight 
training  in  a  multiengine  airplane; 

(2)  Except  as  provided  in  §  61.110  of 
this  part,  3  hours  of  night  flight  training 
in  a  multiengine  airplane  that 
includes — 

(i)  One  cross-country  flight  of  over 
100  nautical  miles  total  distance;  and 

(ii)  10  takeoffs  and  10  landings  to  a 
full  stop  (with  each  landing  involving  a 
flight  in  the  traffic  pattern)  at  an  airport. 

(3)  3  hours  of  instrtunent  flight 
training  in  a  multiengine  airplane; 


(4)  3  hours  of  flight  training  in 
preparation  for  the  practical  test  in  a 
multiengine  airplane,  which  must  have 
been  performed  within  the  60-day 
period  preceding  the  date  of  the  test; 
and 

(5)  10  hours  of  solo  flight  time  in  an 
airplane  consisting  of  at  least — 

(i)  5  hours  of  solo  cross-country  flight; 

(ii)  One  solo  cross-country  flight  ofat 
least  150  nautical  miles  total  distance, 
with  full-stop  landings  at  a  minimum  of 
three  points,  and  one  segment  of  the 
flight  consisting  of  a  straight-line 
distance  ofat  least  50  nautical  miles 
between  the  takeoff  and  landing 
locations;  and 

(iii)  Three  takeoffs  and  three  landings 
to  a  full  stop  (with  each  landing 
involving  a  flight  in  the  traffic  pattern) 
at  an  airport  with  an  operating  control 
tower. 

(c)  For  a  helicopter  rating:  (1)3  hours 
of  cross-country  flight  training  in  a 
helicopter, 

(2)  Except  as  provided  in  §  61.110  of 
this  part,  3  hours  of  night  flight  training 
in  a  helicopter  that  includes — 

(i)  One  cross-country  flight  of  over  50 
nautical  miles  total  distance;  and 

(ii)  10  takeo&  and  10  landings  to  a 
full  stop  (with  each  landing  involving  a 
flight  in  the  traffic  pattern)  at  an  airport. 

(3)  3  hours  of  flight  training  in 
preparation  for  the  practical  test  in  a 
helicopter,  which  must  have  been 
performed  within  60  days  preceding  the 
date  of  the  test;  and 

(4)  10  hours  of  solo  flight  time  in  a 
helicopter,  consisting  of  at  least — 

(i)  3  hours  cross-country  flight  time; 

(ii)  One  solo  cross-country  flight  of  at 
least  75  nautical  miles  total  distance, 
with  landings  at  a  minimum  of  three 
points,  and  one  segment  of  the  flight 
being  a  straight-line  distance  of  at  least 
25  nautical  miles  between  the  takeoff 
and  landing  locations;  and 

(iii)  Three  takeoffs  and  three  landings 
to  a  full  stop  (with  each  landing 
involving  a  flight  in  the  traffic  pattern) 
at  an  airport  with  an  operating  control 
tower. 

(d)  For  a  gyroplane  rating:  (1)  3  hours 
of  cross-country  flight  training  in  a 
gyroplane; 

(2)  Except  as  provided  in  §61.110  of 
this  part,  3  hours  of  night  flight  training 
in  a  gyroplane  that  includes — 

(i)  One  cross-country  flight  of  over  50 
nautical  miles  total  distance;  and 

(ii)  10  takeoffs  and  10  landings  to  a 
full  stop  (with  each  landing  involving  a 
flight  in  the  traffic  pattern)  at  an  airport. 

(3)  3  hours  of  flight  training  in 
preparation  for  the  practical  test  in  a 
gyroplane,  which  must  have  been 
performed  within  the  60-day  period 
preceding  the  date  of  the  test;  and 
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(4)  10  hours  of  solo  flight  time  in  a 
gyroplane,  and  consisting  of  at  least — 

(i)  3  hours  of  cross-country  flight 
time; 

(ii)  One  solo  cross-country  flight  of 
over  75  nautical  miles  total  distance, 
with  landings  at  a  minimum  of  three 
points,  and  one  segment  of  the  flight 
being  a  straight-line  distance  of  at  least 
25  nautical  miles  between  the  takeoff 
and  landing  locations:  and 

(ill)  Three  takeoffs  and  three  landings 
to  a  full  stop  (with  each  landing 
involving  a  flight  in  the  trafHc  pattern) 
at  an  airport  with  an  operating  control 
tower. 

(e)  For  a  powered-lifi  rating:  (1)  3 
hours  of  cross-coimtry  flight  training  in 
a  powered-lifl: 

(2)  Except  as  provided  in  §  61.110  of 
this  part,  3  hours  of  night  flight  training 
in  a  powered-lift  that  includes — 

(i)  One  cross-country  flight  of  over 
100  nautical  miles  total  distance;  and 

(ii)  10  takeoffs  and  10  landings  to  a 
full  stop  (with  each  landing  involving  a 
flight  in  the  traffic  (tattem)  at  an  airport. 

(3)  3  hours  of  instrument  flight 
training  in  a  powered-lifl; 

(4)  3  hours  of  flight  training  in 
preparation  for  the  practical  test  in  a 
powered-lift,  which  must  have  been 
performed  within  the  60-day  period 
preceding  the  date  of  the  test;  and 

(5)  10  hours  of  solo  flight  time  in  an 
airplane  or  powered-lift  consisting  of  at 
least — 

(i)  5  hours  cross-country  flight  time; 

(ii)  One  cross-country  flight  of  at  least 
150  nautical  miles  total  distance,  with 
landings  at  a  minimum  of  three  points, 
and  one  segment  of  the  flight  being  a 
straight-line  distance  of  at  least  50 
nautical  miles  between  the  takeoff  and 
landing  locations;  and 

(iii)  Three  takeofl^s  and  three  landings 
to  a  full  stop  (with  each  landing 
involving  a  flight  in  the  traffic  pattern) 
at  an  airport  with  an  operating  control 
tower. 

(f)  For  a  glider  category  rating:  (1)  If 
the  applicant  has  not  logged  at  least  40 
hours  of  flight  time  as  a  pilot  in  a 
heavier-than-air  aircraft,  at  least  10 
hours  of  flight  training  in  a  glider,  and 
20  training  flights  performed  on  the 
areas  of  operation  listed  in 

§  61.107(b)(6)  of  this  part  that  apply  to 
gliders  that  include — 

(i)  2  hours  of  solo  flight  in  gliders  in 
the  areas  of  operation  listed  in 
§  61.107(b)(6)  of  this  part  that  apply  to 
gliders,  with  not  less  than  10  laimches 
and  landings  being  performed;  and 

(ii)  Three  training  flights  in  a  glider  in 
preparation  for  the  practical  test  within 
the  60-day  period  preceding  the 
practical  test. 

(2)  If  the  applicant  has  logged  at  least 
40  hours  of  flight  time  in  heavier-than- 


air  aircraft,  at  least  3  hours  of  flight 
training  in  a  glider,  and  10  training 
flights  performed  on  the  areas  of 
operation  listed  in  §61.107  of  this  part 
that  apply  to  ghders  that  include — 

(i)  10  solo  flights  in  gliders  on  the 
areas  of  operation  listed  in  §61.107  of 
this  part  that  apply  to  gliders;  and 

(ii)  Three  training  flights  in 
preparation  for  the  practical  test  within 
the  60-day  waiting  period  preceding  the 
test. 

(g)  For  an  airship  rating:  (1)  25  hours 
of  flight  training  in  airships  on  the  areas 
of  operation  listed  in  §61. 107(b)(7)  of 
this  part,  which  consists  of  at  least — 

(i)  3  hours  of  cross-country  flight 
training  in  an  airship; 

(ii)  Ebtcept  as  provided  in  §61.110  of 
this  part,  3  hours  of  night  flight  training 
in  an  airship  that  includes — 

(A)  A  cross-country  flight  of  over  25 
nautical  miles  total  distance;  and 

(B)  Five  takeoffs  and  five  landings  to 
a  full  stop  (with  each  landing  involving 
a  flight  in  the  traffic  pattern)  at  an 
airport. 

(2)  3  hours  of  instrument  training; 

(3)  3  hours  of  flight  training  in  an 
airship  in  preparation  for  the  practical 
test  within  the  60  days  preceding  the 
date  of  the  test;  and 

(4)  5  hours  of  solo  flight  in  an  airship 
and  with  an  authorized  instructor. 

(h)  For  a  balloon  rating:  10  hours  of 
flight  training  that  includes  at  least  six 
training  flights  in  the  areas  of  operation 
listed  in  §61. 107(b)(8)  of  this  part,  that 
includes — 

(1)  Gas  balloon.  If  the  training  is  being 
performed  in  a  gas  balloon,  at  least  two 
flights  of  2  hours  each  that  consists  of — 

(i)  At  least  one  training  flight  within 
60  days  prior  to  application  for  the 
rating  on  the  areas  of  operation  for  a  gas 
balloon; 

(ii)  At  least  one  flight  performing  the 
functions  of  pilot  in  command  in  a  gas 
balloon;  and 

(iii)  At  least  one  flight  involving  a 
controlled  ascent  to  3,000  feet  above  the 
launch  site. 

(2)  Balloon  with  an  airborne  heater.  If 
the  training  is  being  performed  in  a 
balloon  with  an  airborne  heater,  at 
least — 

(i)  Two  flights  of  1  hour  each  within 
60  days  prior  to  application  for  the 
rating  on  the  areas  of  operation 
appropriate  to  a  balloon  with  an 
airborne  heater; 

(ii)  One  solo  flight  in  a  balloon  with 
an  airborne  heater;  and 

(iii)  At  least  one  flight  involving  a 
controlled  ascent  to  2,000  feet  above  the 
launch  site. 

(i)  Permitted  credit  for  use  of  an 
approved  flight  simulator  or  an 
approved  flight  training  device.  (1) 


Except  as  provided  in  paragraphs  (i)(2) 
and  (i)(3)  of  this  section,  a  maximum  of 
2.5  hours  of  training  in  an  approved 
flight  simulator  or  an  approved  flight 
training  device  representing  the 
category,  class,  and  type,  if  applicable, 
of  aircraft  appropriate  to  the  rating 
sought,  may  be  credited  toward  the 
flight  training  time  required  by  this 
section,  if  received  from  an  authorized 
instructor. 

(2)  Except  as  provided  in  paragraph 
(i)(l)  or  paragraph  (i)(3)  of  this  section, 
a  maximum  of  5  hours  of  training  in  an 
approved  flight  simulator  or  an 
approved  flight  training  device 
representing  the  category,  class,  and 
type,  if  applicable,  of  aircraft 
appropriate  to  the  rating  sought,  may  be 
credited  toward  the  fli^t  training  time 
required  by  this  section  if  the  training 
is  accomplished  in  a  course  conducted 
by  a  training  center  certificated  under 
part  142  of  this  chapter. 

(3)  Except  when  fewer  hours  are 
approved  by  the  Administrator,  an 
applicant  for  a  private  pilot  certificate 
with  an  airplane,  rotorcraft,  or  powered- 
lift  rating,  who  has  satisfactorily 
completed  an  approved  private  pilot 
coiu-se  conducted  by  a  training  center 
certificated  under  part  142  of  this 
chapter  need  only  have  a  total  of  35 
hours  of  aeronautical  experience  to  meet 
the  requirements  of  this  sectien. 

tei.110    Night  nying  exceptions. 

(a)  Subject  to  the  limitations  of 
paragraph  (b)  of  this  section,  a  person  Is 
not  required  to  comply  with  the  night 
flight  training  requirements  of  this 
subpart  if  the  person  receives  flight 
training  in  and  resides  in  the  State  of 
Alaska. 

(b)  A  person  who  receives  flight 
training  in  and  resides  in  the  State  of 
Alaska  but  does  not  meet  the  night  flight 
training  requirements  of  this  section: 

(1)  May  be  issued  a  pilot  certificate 
with  a  limitation  "Night  flying 
prohibited;"  and 

(2)  Must  comply  with  the  appropriate 
night  flight  training  requirements  of  this 
subpart  within  the  12-calendar-month 
period  after  the  issuance  of  the  pilot 
certificate.  At  the  end  of  that  period,  the 
certificate  will  be  suspended  until  the 
person  complies  with  the  appropriate 
night  training  requirements  of  this 
subpart.  The  person  may  have  the 
"Night  flying  prohibited"  limitation 
removed  if  the  person — 

(i)  Accomplices  the  appropriate 
night  flight  training  requirements  of  this 
subpart;  and 

(ii)  Presents  to  an  examiner  a  logbook 
or  training  record  endorsement  frcnn  an 
authorized  instructor  that  verifies 
accompUshment  of  the  appropriate 
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night  flight  training  requirements  of  this 
subpart. 

S61.111    CroM-country  fligtits:  PiloU 
based  on  small  islands. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  applicant  located 
on  an  island  from  which  the  cross- 
coimtry  flight  training  required  in 

§  61.109  of  this  part  cannot  be 
accomplished  without  flying  over  water 
for  more  than  10  nautical  miles  from  the 
nearest  shoreline  need  not  comply  with 
the  requirements  of  that  section. 

(b)  If  other  airports  that  permit  civil 
operations  are  available  to  which  a 
flight  may  be  made  without  flying  over 
water  for  more  than  10  nautical  miles 
from  the  nearest  shoreline,  the  applicant 
must  show  completion  of  two  round- 
trip  solo  flights  between  those  two 
airports  that  are  farthest  apart,  including 
a  landing  at  each  airport  on  both  flights. 

(c)  An  applicant  who  complies  with 
paragraph  (a)  or  paragraph  (b)  of  this 
section,  and  meets  all  requirements  for 
the  issuance  of  a  private  pilot  certificate, 
except  the  cross-country  training 
requirements  of  §61.109  of  this  part, 
will  be  issued  a  pilot  certificate  with  an 
endorsement  containing  the  following 
limitation.  "Passenger  carrying 
prohibited  on  flights  more  than  10 
nautical  miles  fit)m  (the  appropriate 
island)."  The  limitation  may  be 
subsequently  amended  to  include 
another  island  if  the  applicant  complies 
with  the  requirements  of  paragraph  (a) 
or  paragraph  (b)  of  this  section  for 
another  island. 

(d)  Uf>on  meeting  the  cross-country 
training  requirements  of  §  61.109  of  this 
part,  the  applicant  may  have  the 
limitation  in  paragraph  (c)  of  this 
section  removed. 

S  61.1 13    Private  pilot  prtviteges  and 
limitations:  Pilot  in  command. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (g)  of  this  section,  no  person 
who  holds  a  private  pilot  certificate  may 
act  as  pilot  in  command  of  an  aircraft 
that  is  carrying  passengers  or  property 
for  compensation  or  hire;  nor  may  that 
person,  for  compensation  or  hire,  act  as 
pilot  in  command  of  an  aircraft. 

(b)  A  private  pilot  may,  for 
compensation  or  hire,  act  as  pilot  in 
command  of  an  aircraft  in  connection 
with  any  business  or  employment  if: 

(1)  The  flight  is  only  incidental  to  that 
business  or  employment;  and 

(2)  The  aircraft  does  not  carry 
passengers  or  property  for  compensation 
or  hire. 

(c)  A  private  pilot  may  not  pay  less 
than  the  pro  rata  share  of  the  operating 
expenses  of  a  flight  with  passengers, 
provided  the  expenses  involve  only 


fuel,  oil.  airport  expenditures,  or  rental 
fees. 

(d)  A  private  pilot  may  act  as  pilot  in 
command  of  an  aircraft  used  in  a 
passenger-carrying  airlift  sponsored  by  a 
charitable  organization  described  in 
paragraph  (d)(7)  of  this  section,  and  for 
which  the  passengers  make  a  donation 
to  the  organization,  when  the  following 
requirements  are  met: 

(1)  The  sponsor  of  the  airlift  notifies 
the  FAA  Flight  Standards  District  Office 
with  jurisdiction  over  the  area 
concerned  at  least  7  days  before  the 
event  and  furnishes — 

(i)  A  signed  letter  from  the  sponsor 
that  shows  the  name  of  the  sponsor,  the 
purpose  of  the  charitable  event,  the  date 
and  time  of  the  event,  and  the  location 
of  the  event;  and 

(ii)  A  photocopy  of  each  pilot  in 
command's  pilot  certificate,  medical 
certificate,  and  logbook  entries  that 
show  the  pilot  is  current  in  accordance 
with  §§  61.56  and  61.57  of  this  part  and 
has  logged  at  least  200  hours  of  flight 
time. 

(2)  The  flight  is  conducted  from  a 
public  airport  that  is  adequate  for  the 
aircraft  to  be  used,  or  from  another 
airport  that  has  been  approved  by  the 
FAA  for  the  operation. 

(3)  No  aerobatic  or  formation  flights 
are  conducted. 

(4)  Each  aircraft  used  for  the 
charitable  event  holds  a  standard 
airworthiness  certificate. 

(5)  Each  aircraft  used  for  the 
charitable  event  is  airworthy«nd 
complies  with  the  applicable 
requirements  of  subpart  E  of  pari  91  of 
this  chapter. 

(6)  Each  flight  for  the  charitable  event 
is  made  during  day  VFR  conditions. 

(7)  The  charitable  organization  is  an 
organization  identified  as  such  by  the 
U.S.  Department  of  Treasury. 

(e)  A  private  pilot  may  be  reimbursed 
for  aircraft  op)erating  expenses  that  are 
directly  related  to  search  and  location 
operations,  provided  the  expenses 
involve  only  fuel,  oil.  airport 
expenditures,  or  rental  fees,  and  the 
operation  is  sanctioned  and  under  the 
direction  and  control  of: 

(1)  A  local.  State,  or  Federal  agency; 
or 

(2)  An  organization  that  conducts 
search  and  location  operations. 

(f)  A  private  pilot  who  is  an  aircraft 
salesman  and  who  has  at  least  200  hours 
of  logged  flight  time  may  demonstrate 
an  aircraft  in  flight  to  a  prospective 
buyer. 

(g)  A  private  pilot  who  meets  the 
requirements  of  §  61.69  of  this  part  may 
act  as  pilot  in  command  of  an  aircraft 
towing  a  glider. 


f  61.115    Balloon  rating:  Limitations. 

(a)  If  a  person  who  applies  for  a 
private  pilot  certificate  with  a  balloon 
rating  takes  a  practical  test  in  a  balloon 
with  an  airborne  heater: 

(1)  The  pilot  certificate  will  contain  a 
limitation  restricting  the  exercise  of  the 
privileges  of  that  certificate  to  a  balloon 
with  an  airborne  heater;  and 

(2)  The  limitation  may  be  removed 
when  the  person  o"btains  the  required 
aeronautical  ex{>erience  in  a  gas  balloon 
and  receives  a  logbook  endorsement 
from  an  authorized  instructor  who 
attests  to  the  person's  accomplishment 
of  the  required  aeronautical  experience 
and  ability  to  satisfactorily  operate  a  gas 
balloon. 

(b)  If  a  person  who  applies  for  a 
private  pilot  certifipate  with  a  balloon 
rating  takes  a  practical  test  in  a  gas 
balloon: 

(1)  The  pilot  certificate  will  contain  a 
limitation  restricting  the  exercise  of  the 
privilege  of  that  certificate  to  a  gas 
balloon;  and 

(2)  The  limitation  may  be  removed 
when  the  person  obtains  the  required 
aeronautical  experience  in  a  balloon 
with  an  airborne  heater  and  receives  a 
logbook  endorsement  from  an 
authorized  instructor  who  attests  to  the 
person's  accomplishment  of  the 
required  aeronautical  experience  and 
ability  to  satisfactorily  operate  a  balloon 
with  an  airborne  heater. 

161.117    Private  pilot  privileges  and 
llmitatlona:  Second  In  command  of  akcrafl 
requiring  more  ttian  one  pilot 

Except  as  provided  in  §61.113  of  this 
part,  no  private  pilot  may.  for 
compensation  or  hire,  act  as  second  in 
command  of  an  aircraft  that  is  type 
certificated  for  more  than  one  pilot,  nor 
may  that  pilot  act  as  second  in 
command  of  such  an  aircraft  that  is 
carrying  passengers,  or  property  for 
compensation  or  hire. 

161.116-61.120    [Reaerved] 

Subpart  F— Commercial  Pilots 

$61,121    AppNcabiUty. 

This  subpart  prescribes  the 
requirements  for  the  issuance  of 
commercial  pilot  certificates  and 
ratings,  the  conditions  under  which 
those  certificates  and  ratings  are 
necessary,  and  the  general  operating 
rules  for  persons  who  hold  those 
certificates  and  ratings. 

S  61.123    EHgtbiNty  rsquiramsnts:  GeneraL 
To  be  eligible  for  a  commercial  pilot 
certificate,  a  person  must: 

(a)  Be  at  least  18  years  of  age; 

(b)  Be  able  to  read,  sf>eak,  write,  and 
understand  the  English  language.  If  the 
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applicant  is  unable  to  meet  one  of  these 
requirements  due  to  medical  reasons, 
then  the  Administrator  may  place  such 
operating  limitations  on  that  applicant's 
pilot  certificate  as  are  necessary  for  the 
safe  operation  of  the  aircraft. 

(c)  Receive  a  logbook  endorsement 
bom  an  authorized  instructor  who: 

(1)  Conducted  the  required  ground 
training  or  reviewed  the  person's  home 
study  on  the  aeronautical  knowledge 
areas  listed  in  §61.125  of  this  part  that 
apply  to  the  aircraft  category  and  class 
rating  sought;  and 

(2)  Certified  that  the  (>erson  is 
prepared  for  the  required  knowledge 
test  that  applies  to  the  aircraft  category 
and  class  rating  sought. 

(d)  Pass  the  required  knowledge  test 
on  the  aeronautical  knowledge  areas 
listed  in  §61.125  of  this  part; 

(e)  Receive  the  required  training  and 
a  logbook  endorsement  firom  an 
authorized  instructor  who: 

(1)  Conducted  the  training  on  the 
areas  of  operation  listed  in  §61.127Cb)  of 
this  part  that  apply  to  the  aircraft 
category  and  class  rating  sought;  and 

(2)  Certified  that  the  person  is 
prepared  for  the  required  practical  test. 

(Ij  Meet  the  aeronautical  experience 
requirements  of  this  subpart  that  apply 
to  the  aircraft  category  and  class  rating 
sought  before  applying  for  the  practical 
test; 

(g)  Pass  the  required  practical  test  on 
the  areas  of  operation  listed  in 
§  61.127(b)  of  this  part  that  apply  to  the 
aircraft  category  and  class  rating  sought; 

(h)  Hold  at  least  a  private  pilot 
certificate  issued  under  this  part  or  meet 
the  requirements  of  §61.73;  and 

(i)  Damply  with  the  sections  of  this 
part  that  apply  to  the  aircraft  category 
and  class  rating  sought. 

161.125    Aaronautical  knowtadga. 

(a)  General.  A  person  who  applies  for 
a  commercial  pilot  certificate  must 
receive  and  log  ground  training  from  an 
authorized  instructor,  or  complete  a 
home-study  course,  on  the  aeronautical 
knowledge  areas  of  paragraph  (b)  of  this 
section  that  apply  to  the  aircraft 
category  and  class  rating  sought. 

{p]  Aemnautical  knowledge  areas.  (1) 
Applicable  Federal  Aviation 
Regulations  of  this  chapter  that  relate  to 
commercial  pilot  privileges,  limitations, 
and  flight  operations; 

(2)  Accident  reporting  requirements  of 
the  National  Transportation  Safety 
Board; 

(3)  Basic  aerodynamics  and  the 
principles  of  flight; 

(4)  Meteorology  to  include  recognition 
of  critical  weather  situations,  windshear 
recognition  and  avoidance,  and  the  use 
of  aeronautical  weather  reports  and 
forecasts: 


(5)  Safe  and  efficient  operation  of 
aircraft: 

(6)  Weight  and  balance  computations: 

(7)  Use  of  performance  charts; 

(8)  Significance  and  effects  of 
exceeding  aircraft  performance 
limitations; 

(9)  Use  of  aeronautical  charts  and  a 
magnetic  compass  for  pilotage  and  dead 
reckoning; 

(10)  Use  of  air  navigation  facilities: 

(11)  Aeronautical  decision  making 
and  judgment; 

(12)  Principles  and  functions  of 
aircraft  systems; 

(13)  Maneuvers,  procedures,  and 
emergency  operations  appropriate  to  the 
aircraft; 

(14)  Night  and  high-altitude 
operations; 

(15)  Procedures  for  operating  within 
the  National  Airspace  System;  and 

(16)  Procedures  for  flight  and  ground 
training  for  lighter-than-air  ratings. 

§61.127    night  proficiency. 

(a)  General.  A  p)erson  who  appUes  for 
a  commercial  pilot  certificate  must 
receive  and  log  ground  and  flight 
training  from  an  authorized  instructor 
on  the  areas  of  operation  of  this  section 
that  apply  to  the  aircraft  category  and 
class  rating  sought. 

(b)  Areas  of  operation.  (1)  For  an 
airplane  category  rating  with  a  single- 
engine  class  rating:  (i)  Preflight 
preparation; 

(ii)  Preflight  procedures; 

(iii)  Airport  and  seaplane  base 
operations; 

(iv)  Takeoffs,  landings,  and  go- 
aroimds; 

(v)  Performance  maneuvers; 

(vi)  Ground  reference  maneuvers; 

(vii)  Navigation; 

(viii)  Slow  flight  and  stalls; 

(ix)  Emergency  operations; 

(x)  High-altitude  operations:  and 

(xi)  Postflight  procedures. 

(2)  For  an  airplane  category  rating 
with  a  multiengine  class  rating:  (i) 
Preflight  preparation: 

(ii)  Preflight  procedures: 

(iii)  Airport  and  seaplane  base 
operations: 

(iv)  Takeoffs,  landings,  and  go- 
arounds; 

(v)  Performance  maneuvers; 

(vi)  Navigation: 

(vii)  Slow  flight  and  stalls; 

(viii)  Emergency  operations; 

(ix)  Multiengine  operations: 

(x)  High-altitude  operations;  and 

(xi)  Postflight  procedures. 

(3)  For  a  rotorcraft  category  rating 
with  a  helicopter  class  rating:  (i) 
Preflight  preparation: 

(ii)  Preflight  procedures: 

(iii)  Airport  and  heliport  operations; 


(iv)  Hovering  maneuvers; 
(v)  Takeoffs,  landings,  and  go- 
arounds; 
(vi)  Performance  maneuvers; 
(vii)  Navigation: 
(viii)  Emergency  operations; 
(ix)  Special  operations;  and 
(x)  Postflight  procedures. 

(4)  For  a  rotorcraft  category  rating 
with  a  gyroplane  class  rating:  (i) 
Preflight  preparation; 

(ii)  Preflight  procedures; 
(iii)  Airport  operations: 
(iv)  Takeoffs,  landings,  and  go- 
arounds; 
(v)  Performance  maneuvers; 
(vi)  Navigation; 
(vii)  Flight  at  slow  airspeeds; 
(viii)  Emergency  operations;  and 
(ix)  Postflight  procedures. 

(5)  For  a  powered-lift  category  rating: 
(i)  Preflight  preparation: 

(ii)  Prefliglht  procedures; 
(iii)  Airport  and  heliport  operations; 
(iv)  Hovering  maneuvers; 
(v)  Takeoffs,  landings,  and  go- 
arounds; 
(vi)  Performance  maneuvers: 
(vii)  Groimd  reference  maneuvers; 
(viii)  Navigation: 
(ix)  Slow  flight  and  stalls; 
(x)  Emergency  operations; 
(xi)  High-altitude  operations; 
(xii)  Special  operations;  and 
(xiii)  Postflight  procediu«s. 

(6)  For  a  glider  category  rating:  (i) 
Preflight  preparation; 

(ii)  Preflight  procedures: 

(iii)  Airport  and  gliderport  operations; 

(iv)  Launches  and  landings; 

(v)  Performance  speeds; 

(vi)  Soaring  techniques: 

(vii)  Performance  maneuvers; 

(viii)  Navigation: 

(ix)  Slow  flight  and  stalls; 

(x)  Emergency  operations;  and 

(xi)  Postflight  procedures. 

(7)  For  a  lighter-than-air  category 
rating  with  an  airship  class  rating:  (i) 
Fundamentals  of  instructing; 

(ii)  Technical  subjects; 

(iii)  Preflight  preparation; 

(iv)  Prefli^t  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(v)  Preflight  procedures; 

(vi)  Airport  operations; 

(vii)  Takeoffs,  landings,  and  go- 
arounds; 

(viii)  Performance  maneuvers; 

(ix)  Navigation; 

(x)  Emergency  operations:  and 

(xi)  Postflight  procedures. 

(8)  For  a  lighter-than-air  category 
rating  with  a  balloon  class  rating:  (i) 
Fundamentals  of  instructing: 

(ii)  Technical  subjects; 
(iii)  Preflight  preparation; 
(iv)  Prefli^t  lesson  on  a  maneuver  to 
be  performed  in  flight; 


(v)  Preflight  procedures; 
(vi)  Airport  operations; 
(vii)  Launches  and  landings: 
(viii)  Performance  maneuvers; 
(ix)  Navigation: 
(x)  Emeivency  operations;  and 
(xi)  Postflight  procedures. 

$61,129    Aeronautical  axparlance. 

(a)  For  an  airplane  single-engine 
rating.  Except  as  provided  in  paragraph 
(i)  of  this  section,  a  person  who  applies 
for  a  conunercial  pilot  certificate  with 
an  airplane  category  and  single-engine 
class  rating  must  log  at  least  250  hours 
of  flight  time  as  a  pilot  (of  which  50 
hours  may  have  been  accomplished  in 
an  approved  flight  simulator  or 
approved  flight  training  device  that  is 
representative  of  a  single-engine 
airplane)  that  consists  of  at  least: 

(1)  100  hours  in  powered  aircraft,  of 
which  50  hours  must  be  in  airplanes. 

(2)  100  hours  of  pilot  in  conunand 
fli^t  time,  which  includes  at  least — 

(i)  50  hours  in  airplanes:  and 
(ii)  50  hours  in  cross-country  flight  in 
airplanes. 

(3)  20  hours  of  training  on  the  areas 
of  operation  listed  in  §61. 127(b)(1)  of 
this  part  that  includes  at  least — 

(i)  10  hours  of  instrument  training  of 
which  at  least  5  hours  must  be  in  a 
single-engine  airplane; 

(ii)  10  hours  oi  training  in  an  airplane 
that  has  a  retractable  landing  gear,  flaps, 
and  a  controllable  pitch  propeller,  or  is 
turbine-fKjwered; 

(iii)  One  cross-country  flight  of  at 
least  2  hours  in  a  single-engine  airplane 
in  day  VFR  conditions,  consisting  of  a 
total  straight-line  distance  of  more  than 
100  nautical  miles  bom  the  original 
point  of  departure: 

(iv)  One  cross-country  flight  of  at  least 
2  hours  in  a  single-engine  airplane  in 
night  VFR  conditions,  consisting  of  a 
total  straight-line  distance  of  more  than 
100  nautical  miles  from  the  original 
point  of  departure:  and 

(v)  3  hours  in  a  single-engine  airplane 
in  preparation  for  the  practical  test 
within  the  60-day  period  preceding  the 
date  of  the  test. 

(4)  10  hours  of  solo  flight  in  a  single- 
engine  airplane  on  the  areas  of 
operation  listed  in  §61. 127(b)(1)  of  this 
part,  which  includes  at  least — 

(i)  One  cross-country  flight  of  not  less 
than  300  nautical  miles  total  distance, 
with  landings  at  a  minimum  of  three 
points,  one  of  which  is  a  straight-line 
distance  of  at  least  250  nautical  miles 
bom  the  original  departure  point. 
However,  if  this  requirement  is  being 
met  in  Hawaii,  the  longest  segment  need 
only  have  a  straight-line  distance  of  at 
least  150  nautical  miles;  and 

(ii)  5  hours  in  night  VFR  conditions 
with  10  takeoffs  and  10  landings  (with 


each  landing  involving  a  flight  in  the 
traffic  pattern)  at  an  airport  with  an 
operating  control  tower. 

(b)  For  an  airplane  multiengine  rating. 
A  person  who  applies  for  a  commercial 
pilot  certificate  with  an  airplane 
category  and  multiengine  class  rating 
must  log  at  least  250  hours  of  flight  time 
as  a  pilot  (of  which  50  hovus  may  have 
been  accomplished  in  an  approved 
flight  simulator  or  approved  flight 
training  device  that  is  representative  of 
a  multiengine  airplane)  that  consists  of 
at  least: 

(1)  100  hours  in  powered  aircraft,  of 
which  50  hours  must  be  in  airplanes. 

(2)  100  hoiu«  of  pilot  in  command 
flight  time,  which  includes  at  least — 

(i)  50  hours  in  airplanes:  and 
(ii)  50  hours  in  cross-country  flight  in 
airplanes. 

(3)  20  hoiu^  of  training  on  the  areas 
of  operation  listed  in  §  61.127(b)(2)  of 
this  part  that  includes  at  least — 

(i)  10  hours  of  instrument  training  of 
which  at  least  5  hours  must  be  in  a 
multienune  airplane: 

(ii)  10  nours  of  training  in  a 
multiengine  airplane  that  has  a 
retractable  landing  gear,  flaps,  and 
controllable  pitch  propellers,  or  is 
tiuhine-powered : 

(iii)  One  cross-country  flight  of  at 
least  2  hours  in  a  multiengine  airplane 
in  day  VFR  conditions,  consisting  of  a 
total  straight-line  distance  of  more  than 
100  nautical  miles  fit>m  the  original 
point  of  departure: 

(iv)  One  cross-country  flight  of  at  least 
2  hours  in  a  multiengine  airplane  in 
night  VFR  conditions,  consisting  of  a 
total  straight-line  distance  of  more  than 
100  nautical  miles  from  the  original 
point  of  departure:  and 

(v)  3-  hours  in  a  multiengine  airplane 
in  preparation  for  the  practical  test 
within  the  60-day  period  preceding  the 
date  of  the  test.  ' 

(4)  10  hours  of  flight  time  performing 
the  duties  of  pilot  in  command  in  a 
multiengine  airplane  with  an  authorized 
instructor  on  the  areas  of  operation 
listed  in  §61. 127(b)(2)  o/this  part, 
which  includes  at  least — 

(i)  One  cross-country  flight  of  not  less 
than  300  nautical  miles  totat  distance 
with  landings  at  a  minimiun  of  three 
points,  one  of  which  is  a  straight-line 
distance  of  at  least  250  nautical  miles 
bom  the  original  departure  point. 
However,  if  this  requirement  is  being 
met  in  Hawaii,  the  longest  segment  need 
only  have  a  straight-line  distance  of  at 
least  150  nautical  miles;  and 

(ii)  5  hours  in  night  VJFR  conditions 
with  10  takeoffs  and  10  landings  (with 
each  landing  involving  a  flight  with  a 
traffic  pattern)  at  an  airport  with  an 
operatkig  control  tower. 


(c)  For  a  helicopter  rating.  A  person 
who  applies  for  a  commercial  pilot 
certificate  with  a  rotorcraft  category  and 
helicopter  class  rating  must  log  at  least 
150  hours  of  flight  time  as  a  pilot  (of 
which  25  hours  may  have  been 
accomplished  in  an  approved  flight 
simulator  or  approved  flight  training 
device  that  is  representative  of  a 
helicopter)  that  consists  of  at  least: 

(1)  100  hours  in  powered  aircraft,  of 
which  50  hours  must  be  in  helicopters. 

(2)  100  hours  of  pilot  in  conunand 
flight  time,  which  includes  at  least — 

(i)  35  hours  in  helicopters;  and 
(ii)  10  hours  in  cross-coimtry  flight  in 
helicopters. 

(3)  20  hoivs  of  training  on  the  areas 
of  operation  listed  in  §61. 127(b)(3)  of 
this  part  that  includes  at  least — 

(i)  10  hours  of  instrument  training  in 
an  aircraft; 

(ii)  One  cross-country  flight  of  at  least 
2  hours  in  a  helicopter  in  day  VFR 
conditions,  consisting  of  a  total  straight- 
line  distance  of  more  than  50  nautical 
miles  from  the  original  point  of 
departure: 

(iii)  One  cross-country  flight  of  at 
least  2  hours  in  a  helicopter  in  night 
VFR  conditions,  consisting  of  a  total 
straight-Une  distance  of  more  than  50 
nautical  miles  from  the  original  point  of 
departure;  and 

(iv)  3  hours  in  a  helicopter  in 
preparation  for  the  practical  test  within 
the  60-day  period  preceding  the  date  of 
the  test. 

(4)  10  hours  of  solo  flight  in  a 
helicopter  on  the  areas  of  operation 
fisted  in  §61. 127(b)(3)  of  this  part, 
which  includes  at  least — 

(i)  One  cross-country  flight  with 
landings  at  a  minimvun  of  three  points, 
with  one  segment  consisting  of  a 
straight-line  distance  of  at  least  50 
nautical  miles  from  the  original  point  of 
departure:  and 

(ii)  5  hours  in  night  VFR  conditions 
with  10  takeoffs  and  10  landings  (with 
each  landing-involving  a  flight  in  the 
traffic  pattern). 

(d)  For  a  gyroplane  rating.  A  person 
who  applies  for  a  commercial  pilot 
certificate  with  a  rotorcraft  category  and 
gyroplane  class  rating  must  log  at  least 
150  hours  of  flight  time  as  a  pilot  (of 
which  5  hours  may  have  been 
accomplished  in  an  approved  flight 
simulator  or  approved  flight  training 
device  that  is  representative  of  a 
gyroplane)  that  consists  of  at  least: 

(1)  100  hours  in  powered  aircraft,  of 
which  25  hours  must  be  in  gyroplanes. 

(2)  100  hours  of  pilot  in  command 
flight  time,  which  includes  at  least — 

(i)  10  hours  in  gyroplanes:  and 
(ii)  3  hours  in  cross-country  flight  in 
gyroplanes. 
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(3]  20  hours  of  training  on  the  areas 
of  operation  listed  in  §  61.127(b)(4)  of 
this  part  that  includes  at  least — 

(i)  5  hours  of  instrument  training  in 
an  aircraft:    , 

(ii)  One  cross-country  flight  of  at  least 
2  hours  in  a  gyroplane  in  day  VFR 
conditions,  consisting  of  a  total  straight- 
line  distance  of  more  than  50  nautical 
miles  from  the  original  point  of 
departure; 

Uiil  One  cross-country  flight  of  at 
least  2  hours  in  a  gyroplane  in  night 
VFR  conditions,  consisting  of  a  total 
straight-line  distance  of  more  than  50 
nautical  miles  from  the  original  point  of 
departure;  and 

(iv)  3  hours  in  a  gyroplane  in 
preparation  for  the  practical  test  within 
the  60-day  period  preceding  the  date  of 
the  test. 

(4)  10  hours  of  solo  flight  in  a 
gyroplane  on  the  areas  of  operation 
listed  in  §61. 127(b)(4)  of  this  part, 
which  includes  at  least — 

(i)  One  cross-country  flight  with 
landings  at  a  minimum  of  three  points, 
with  one  segment  consisting  of  a 
straight-line  distance  of  at  least  50 
nautical  miles  from  the  original  point  of 
departure;  and 

(ii)  5  hours  in  night  VFR  conditions 
with  10  takeoffs  and  10  landing^  (with 
each  landing  involving  a  flight  in  the 
traffic  pattern). 

(e)  For  a  powered-Iift  rating.  A  person 
who  appUes  for  a  commercial  pilot 
certificate  with  a  powered-lift  category 
rating  must  log  at  least  250  hours  of 
flight  time  as  a  pilot  (of  which  50  hours 
may  have  been  accomplished  in  an 
approved  flight  simulator  or  approved 
flight  training  device  that  is 
representative  of  a  powered-lift)  that 
consists  of  at  least: 

(1)  100  hours  in  powered  aircraft,  of 
which  50  hours  must  be  in  a  powered- 
lift. 

(2)  100  hours  of  pilot  in  command 
flight  time,  which  includes  at  least — 

U)  50  hours  in  a  powered-lift;  and 
(ii)  50  hours  in  cross-country  flight  in 
a  powered-lift. 

(3)  20  hours  of  training  on  the  areas 
of  operation  listed  in  §  61.127(b)(5)  of 
this  part  that  includes  at  least — 

(i)  10  hoius  of  instrument  training,  of 
which  at  least  5  hours  must  be  in  a 
powered-hft; 

(ii)  One  cross-country  flight  of  at  least 
2  hours  in  a  powered-hft  in  day  VFR 
conditions,  consisting  of  a  total  straight- 
line  distance  of  more  than  100  nautical 
miles  from  the  original  point  of 
departure: 

liii)  One  cross-country  flight  of  at 
least  2  hours  in  a  powered-Uft, 
consisting  of  a  total  straight-line 
distance  of  more  than  100  nautical  miles 
from  the  original  point  of  departure:  and 


(iv)  3  hours  in  a  powered-lift  in 
preparation  for  the  practical  test  within 
the  60-day  period  preceding  the  date  of 
the  test. 

(4)  10  hours  of  solo  flight  in  a 
powered-lift  on  the  areas  of  operation 
listed  in  §  61.127(b)(5)  of  this  part, 
which  includes  at  least — 

(i)  One  cross-country  flight  of  not  less 
than  300  nautical  miles  total  distance 
with  landings  at  a  minimum  of  three 
points,  one  of  which  is  a  straight-line 
distance  of  at  least  250  nautical  miles 
from  the  original  departure  point. 
However,  if  this  requirement  is  being 
met  in  Hawaii  the  longest  segment  need 
only  have  a  straight-Une  distance  of  at 
least  150  nautical  miles;  and 

(ii)  5  hours  in  night  VFR  conditions 
with  10  takeoffs  and  10  landings  (with 
each  landing  involving  a  flight  in  the 
traffic  pattern)  at  an  airport  with  an 
operating  control  tower. 

(f)  For  a  glider  rating.  A  person  who 
appUes  for  a  commercial  pilot  certificate 
with  a  glider  category  rating  must  log  at 
least: 

(1)  25  hours  as  a  pilot  in  gliders  and 
100  flights  in  gliders  as  pilot  in 
command;  which  includes  at  least — 

(i)  3  hours  of  flight  training  or  10 
training  flights  in  gliders  on  the  areas  of 
operation  listed  in  §61. 127(b)(6)  of  this 
part; 

(ii)  2  hours  of  solo  flight  that  includes 
not  less  than  10  solo  flights  in  gliders  on 
the  areas  of  operation  listed  in 
§  61.127(b)(6)  of  this  part;  and 

(iii)  Three  training  flights  in 
preparation  for  the  practical  test  within 
the  60-day  period  preceding  the  date  of 
the  test;  or 

(2)  200  hours  of  flight  time  as  a  pilot 
in  heavier-than-air  aircraft,  and  20 
flights  in  glidera  as  pilot  in  command, 
which  includes  at  least — 

(i)  3  hours  of  flight  training  or  10 
training  flights  on  the  areas  of  operation 
listed  in  §  61.127(b)(6)  of  thispart; 

(ii)  Five  solo  flights  in  a  ghder  on  the 
areas  of  operation  listed  in 
§  61.127(b)(6)  of  this  part;  and 

(iii)  Three  training  flights  in 
preparation  for  the  practical  test  within 
the  60-day  period  preceding  the  date  of 
the  test. 

(g)  For  an  airship  rating.  A  person 
who  applies  for  a  commercial  pilot 
certificate  with  a  lighter-than-air 
category  and  airship  class  rating  must 
log  at  least  200  hours  of  flight  time  as 
a  pilot,  which  includes  at  least  the 
following  hours: 

(1)  50  Hours  in  airships. 

(2)  30  hours  of  pilot-in-command  time 
in  airships,  which  consists  of  at  least — 

(i)  10  hours  of  cross-country  flight 
time  in  airships:  and 

(ii)  10  hours  of  night  flight  time  in 
airships. 


(3)  40  hours  of  instrument  time, 
which  consists  of  at  least  2o  hours  in 
flight,  of  which  10  hours  must  be  in 
flight  in  airships. 

(4)  20  hours  of  flight  training  in 
airships  on  the  areas  of  operation  listed 
in  §  61.127(b)(7)  of  this  part,  which 
includes  at  least — 

(i)  3  hours  in  an  airship  in  preparation 
for  the  practical  test  within  the  60-day 
period  preceding  the  date  of  the  test; 

(ii)  One  cross-country  flight  of  at  least 
1  hotu'  in  duration  in  an  airship  in  day 
VFR  conditions,  consisting  of  a  total 
straight-line  distcmce  of  more  than  25 
nautical  miles  from  the  original  point  of 
departiue;  and 

(iii)  One  cross-coimtry  flight  of  at 
least  1  hour  in  duration  in  an  airship  in 
night  VFR  conditions,  consisting  of  a 
total  straight-line  distance  of  more  than 
25  nautical  miles  from  the  original  point 
of  departure. 

(5)10  hours  of  flight  training  _ 

performing  the  functions  of  pilot  in 
command  with  an  authorized  instructor 
on  the  areas  of  operation  Usted  in 
§  61.127(b)(7)  of  this  part,  which 
includes  at  least — 

(i)  One  cross-country  flight  with 
landings  at  a  minimum  of  three  points, 
with  one  segment  consisting  of  a 
straight-line  distance  of  at  least  25 
nautical  miles  from  the  original  point  of 
departure;  and 

Iii)  5  hours  in  night  VFR  conditions 
with  10  takeoffs  and  10  landings  (with 
each  landing  involving  a  flight  in  the 
traffic  pattern). 

(h)  For  a  balloon  rating.  A  person  who 
applies  for  a  con^nerdal  pilot  certificate 
with  a  lighter-than-air  category  and  a 
balloon  class  rating  must  log  at  least  35 
hours  of  flight  time  as  a  pilot,  which 
includes  at  least  the  following 
requirements: 

(1)  20  hours  in  balloons; 

(2)  10  flights  in  balloons: 

(3)  Two  flights  in  balloons  as  the  pilot 
in  command;  and 

(4)  10  hours  of  flight  training  that 
includes  at  least  10  training  flights  in 
balloons  on  the  areas  of  operation  listed 
in  §  61.127(b)(8)  of  this  part,  which 
consists  of  at  least — 

(i)  For  a  gas  balloon — 

(A)  Two  training  flights  of  2  hoiu^ 
each  in  a  gas  balloon  on  the  areas  of 
operation  appropriate  to  a  gas  balloon 
within  60  days  prior  to  application  for 
the  rating; 

(B)  Two  flights  performing  the 
functions  of  pilot  in  command  in  a  gas 
balloon  on  the  appropriate  areas  of 
operation:  and 

(C)  One  fli^t  involving  a  controlled 
ascent  to  5,000  feet  above  the  launch 
site. 

(ii)  For  a  ballocm  with  an  airborne 
heater — 


(A)  Two  training  flights  of  1  hour  each 
in  a  balloon  with  an  airborne  heater  on 
the  areas  of  operation  appropriate  to  a 
balloon  with  an  airborne  heater  within 
60  days  prior  to  application  for  the 
rating; 

(B)  Two  solo  flights  in  a  balloon  with 
an  airborne  heater  on  the  appropriate 
areas  of  operation;  and 

(C)  One  flight  involving  a  controlled 
ascent  to  3,000  feet  above  the  launch 
site. 

(i)  Permitted  credit  for  use  of  an 
approved  flight  simulator  or  approved 
flight  training  device.  (1)  Except  as  • 
provided  in  paragraph  (i)(3)  of  this 
section,  an  applicant  who  has  not 
accomplished  the  training  required  by 
this  section  in  a  coiuse  conducted  by  a 
training  center  certificated  under  part 
142  of  this  chapter  may: 

(i)  Credit  a  maximum  of  50  hours 
toward  the  total  aeronautical  experience 
requirements  for  an  airplane  or 
powered-lift  rating,  provided  the 
aeronautical  experience  was  obtained 
from  an  authorized  instructor  in  an 
approved  flight  simulator  or  an 
approved  flight  training  device  that 
represents  that  class  of  airplane  or 
powered-liQ  category  and  type,  if 
applicable,  appropriate  to  the  rating 
sought;  and 

(ii)  Credit  a  maximum  of  25  hoiu^ 
toward  the  total  aeronautical  experience 
requirements  of  this  section  for  a 
helicopter  rating,  provided  the 
aeronautical  experience  was  obtained 
from  an  authorized  instructor  in  an 
approved  flight  simulator  or  an 
approved  flight  training  device  that 
represents  a  helicopter  and  type,  if 
applicable,  appropriate  to  the  rating 
sought. 

(2)  Except  as  provided  in  paragraph 
(i)(3)  of  this  section,  an  applicant  who 
has  accomplished  the  training  required 
by  this  section  in  a  course  conducted  by 
a  training  center  certificated  imder  part 
142  of  this  chapter  may: 

(i)  Credit  a  maximum  of  100  hours 
toward  the  total  aeronautical  experience 
requirements  of  this  section  for  an 
airplane  and  powered-lift  rating, 
provided  the  aeronautical  experience 
was  obtained  fit>m  an  authorized 
instructor  in  an  approved  flight 
simulator  or  an  approved  flight  training 
device  that  represents  that  class  of 
airplane  or  powered-lift  category  and 
type,  if  applicable,  appropriate  to  the 
rating  sought;  and 

(ii)  Credit  a  maximum  of  50  hours 
toward  the  total  aeronautical  experience 
requirements  of  this  section  for  a 
helicopter  rating,  provided  the 
aeronautical  experience  was  obtained 
from  an  authorized  instructor  in  an 
approved  flight  simulator  or  an 


approved  flight  training  device  that 
represents  a  helicopter  and  type,  if 
applicable,  appropriate  to  the  rating 
sought. 

(3)  Except  when  fewer  hours  are 
approved  by  the  Administrator,  an 
applicant  for  a  commercial  pilot 
certificate  with  an  airplane,  heUcopter, 
or  a  powered-lift  rating  who  has 
satisfactorily  completed  an  approved 
commercial  pilot  course  conducted  by  a 
training  center  certificated  under  part 
142  of  this  chapter  need  only  have  the 
following  total  aeronautical  experience 
to  meet  the  aeronautical  experience 
requirements  of  this  section: 

(i)  190  hours  for  an  airplane  or 
powered-lift  rating;  and 

(ii)  150  hours  for  a  helicopter  rating. 

§  61 .1 31    Excaptiona  to  ttie  ntght  flying 
raqulraments. 

(a)  Subject  to  the  limitations  of 
paragraph  (b)  of  this  section,  a  person  is 
not  required  to  comply  with  the  night 
flight  training  requirements  of  this 
subpart  if  the  person  receives  flight 
training  in  and  resides  in  the  State  of 
Alaska. 

(b)  A  person  who  receives  flight ' 
training  in  and  resides  in  the  State  of 
Alaska  but  does  not  meet  the  night  flight 
training  requirements  of  this  section: 

(1)  May  be  issued  a  pilot  certificate 
with  the  limitation  "night  flying 
prohibited." 

(2)  Must  comply  with  the  appropriate 
night  flight  training  requirements  of  this 
subpart  within  the  12-calendar-month 
period  after  the  issiumce  of  the  pilot 
certificate.  At  the  end  of  that  period,  the 
certificate  will  be  suspended  imtil  the 
person  complies  with  the  appropriate 
night  flight  training  requirements  of  this 
subpart.  The  person  may  have  the 
"night  flying  prohibited"  limitation 
removed  if  the  person — 

(i)  AccompUshes  the  appropriate 
night  flight  training  requirements  of  this 
subpart;  and 

(ii)  Presents  to  an  examiner  a  logbook 
or  training  record  endorsement  from  an 
authorized  instructor  that  verifies 
accomplishment  of  the  appropriate 
night  flight  training  requirements  of  this 
subpart. 

f  61.133    Conimereial  pHot  prfvitoges  and 
limitattons. 

(a)  Privileges.  (1)  General.  A  person 
who  holds  a  commercial  pilot  certificate 
may  act  as  pilot  in  command  of  an 
aircraft — 

(i)  Carrying  persons  or  property  for 
compensation  or  hire,  provided  (he 
person  is  qualified  in  accordance  with 
this  part  and  with  the  applicable  parts 
of  this  chapter  that  apply  to  the 
operation;  and 


(ii)  For  compensation  or  hire, 
provided  the  person  is  qualified  in 
accordance  with  this  part  and  with  the 
applicable  parts  of  this  chapter  that 
apply  to  the  operation. 

12)  Commercial  pilots  with  lighter- 
than-air  category  ratings.  A  person  vrith 
a  commercial  pilot  certificate  with  a 
lighter-than-air  category  rating  may — 

(i)  For  an  airship-iA]  Give  flight  and 
ground  training  in  an  airship  for  the 
issuance  of  a  certificate  or  rating: 

(B)  Give  an  endorsement  on  a  pilot 
certificate  for  an  airship; 

(C)  Endorse  a  student  pilot  certificate 
or  logbook  for  solo  operating  privileges 
in  an  airship;  and 

(D)  Act  as  pilot  in  command  of  an 
airship  under  IFR  or  in  weather 
conditions  less  than  the  minimnin 
prescribed  for  VFR  flight. 

(ii)  For  a  balloort—{A)  Give  flight  and 
ground  training  in  a  balloon  for  the 
issuance  of  a  certificate  or  rating; 

(B)  Give  an  endorsement  on  a  pilot    - 
certificate  for  a  balloon;  and 

(C)  Endorse  a  student  pilot  certificate 
or  logbook  for  solo  o{>erating  privileges 
in  a  balloon. 

(b)  Limitations.  (1)  A  person  who 
appUes  for  a  commercial  pilot  certificate 
with  an  airplane  category  or  powered- 
lift  category  rating  and  does  not  hold  an 
instrument  rating  in  the  same  category 
and  class  will  be  issued  a  conmiercial 
pilot  certificate  that  contains  the 
limitation,  "The  carriage  of  passengers 
for  hire  in  (airplanes)  (powered- lifts)  on 
cross-country  flights  in  excess  of  50 
nautical  miles  or  at  night  is  prohibited." 
The  limitation  may  be  removed  when 
the  person  satisfactorily  accomplishes 
the  requirements  listed  in  §  61.65  of  this 
part  for  an  instrument  rating  in  the  same 
category  and  class  of  aircraft  listed  on 
the  person's  commercial  pilot 
certificate. 

(2)  If  a  person  who  apphes  for  a 
commercial  pilot  certificate  with  a 
balloon  rating  takes  a  practical  test  in  a 
balloon  with  an  airborne  beater — 

(i)  The  pilot  certificate  will  contain  a 
limitation  restricting  the  exercise  of  the 
privileges  of  that  certificate  to  a  balloon 
with  an  airborne  heater. 

(ii)  The  limitation  specified  in 
paragraph  (b)(2)(i)  of  this  section  may  be 
removed  when  the  person  obtains  the 
required  aeronautical  experience  in  a 
gas  balloon  and  receives  a  logbook 
endorsement  from  an  authorized 
instructor  who  attests  to  the  person's 
accomplishment  of  the  required 
aeronautical  experience  and  ability  to 
satisfactorily  operate  a  gas  balloon. 

(3)  If  a  person  who  applies  for  a 
commercial  pilot  certificate  with  a 
balloon  rating  takes  a  practical  test  in  a 
gas  balloon — 
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(i)  The  pilot  certificate  will  contain  a 
limitation  restricting  the  exercise  of  the 
privileges  of  that  certificate  to  a  gas 
balloon. 

(ii)  The  limitation  specified  in 
paragraph  (b)(3)(i)  of  this  section  may  be 
removed  when  the  person  obtains  the 
required  aeronautical  experience  in  a 
balloon  with  an  airborne  beater  and 
receives  a  logbook  endorsement  from  an 
authorized  instructor  who  attests  to  the 
person's  accomplishment  of  the 
required  aeronautical  experience  and 
ability  to  satisfactorily  operate  a  balloon 
with  an  airborne  heater. 

161.135—61.141    [Raaarved] 
Subpart  Q— Airllna  Transport  Pilots 

§61.151    AppMcabHity. 

This  subpart  prescribes  the 
requirements  for  the  issuance  of  airline 
transport  pilot  certificates  and  ratings, 
the  conditions  under  which  those 
certificates  and  ratings  are  necessary, 
and  the  general  operating  rules  for 
persons  who  hold  those  certificates  and 
ratings. 

161.153    EliglbUlty  requirements:  QenaraL 
To  be  eligible  for  an  airline  transport 
pilot  certificate,  a  person  must: 

(a)  Be  at  least  23  years  of  age; 

(b)  Be  able  to  read,  speak,  \yrite,  and 
understand  the  English  language.  If  the 
applicant  is  unable  to  meet  one  of  these 
requirements  due  to  medical  reasons, 
then  the  Administrator  may  place  such 
operating  limitations  on  that  applicant's 
pilot  certificate  as  are  necessary  for  the 
safe  operation  of  the  aircraft; 

(c)  Be  of  good  moral  character; 

(d)  Meet  at  least  one  of  the  following 
requirements: 

(1)  Hold  at  least  a  commercial  pilot 
certificate  and  an  instrument  rating; 

(2)  Meet  the  military  experience 
requirements  under  §  61.73  of  this  part 
to  qualify  for  a  commercial  pilot 
certificate,  and  an  instrument  rating  if 
the  person  is  a  rated  military  pilot  or 
former  rated  military  pilot  of  an  Armed 
Force  of  the  United  States;  or 

(3)  Hold  either  a  foreign  airline 
transport  pilot  or  foreign  conrnierdal 
pilot  license  and  an  instrument  rating  if 
the  person  holds  a  pilot  license  issued 
by  a  contracting  State  to  the  Convention 
on  International  Civil  Aviation. 

(e)  Meet  the  aeronautical  experience 
requirements  of  this  subpart  that  apply 
to  the  aircraft  category  and  class  rating 
sought  before  applying  for  the  practical 
test; 

(f)  Pass  a  knowledge  test  on  the 
aeronautical  knowledge  areas  of 
§61.155(c]  of  this  part  that  apply  to  the 
aircraft  category  and  class  rating  sought; 


(g)  Pass  the  practical  test  on  the  areas 
of  operation  listed  in  §  61.157(e)  of  this 
part  that  apply  to  the  aircraft  category 
and  class  rating  sought;  and 

(h)  Comply  with  the  sections  of  this 
part  that  apply  to  the  aircraft  category 
and  class  rating  sought. 

161.155    Aeronauttcal  knowledge. 

(a)  General.  The  knowledge  test  for  an 
airline  transport  pilot  certificate  is  based 
on  the  aeronautical  knowledge  areas 
listed  in  paragraph  (c)  of  this  section 
that  are  appropriate  to  the  aircraft 
category  and  class  rating  sought. 

(b)  Aircraft  type  rating.  A  person  who 
is  applying  for  an  additional  aircraft 
type  rating  to  be  added  to  an  airline 
transport  pilot  certificate  is  not  required 
to  pass  a  knowledge  test  if  that  person's 
airline  transport  pilot  certificate  lists  the 
aircraft  category  and  class  rating  that  is 
appropriate  to  the  type  rating  sought. 

(c)  Aeronautical  knowledge  areas.  (1) 
Applicable  Federal  Aviation 
Regulations  of  this  chapter  that  relate  to 
airline  transport  pilot  privileges, 
limitations,  and  flight  operations; 

(2)  Meteorology,  including  knowledge 
of  and  effects  of  fitjnts,  frontal 
characteristics,  cloud  formations,  icing, 
and  upper-air  data; 

(3)  General  system  of  weather  and 
NOT  AM  collection,  dissemination, 
interpretation,  and  use; 

(4)  Interpretation  and  use  of  weather 
charts,  maps,  forecasts,  sequence 
repwrts,  abbreviations,  and  symbols; 

(5)  National  Weather  Service 
functions  as  they  pertain  to  operations 
in  the  National  Airspace  System; 

(6)  Windshear  and  microburst 
awareness,  identification,  and 
avoidance; 

(7)  Principles  of  air  navigation  under 
instrument  meteorological  conditions  in 
the  National  Airspace  System; 

(8)  Air  traffic  control  procedures  and 
pilot  responsibilities  as  they  relate  to  en 
route  operations,  terminal  area  and 
radar  operations,  and  instrument 
departure  and  approach  procedures; 

(9)  Aircraft  loading,  weight  and 
balance,  use  of  charts,  graphs,  tables, 
formulas,  and  computations,  and  their 
effect  on  aircraft  performance; 

(10)  Aerodynamics  relating  to  an 
aircraft's  flight  characteristics  and 
performance  in  normal  and  abnormal 
flight  regimes; 

(11)  Human  factors; 

(12)  Aeronautical  decision  making 
and  judgment;  and 

(13)  Crew  resource  management  to 
include  crew  communication  and 
coordination. 


}61.157    FNght  proficiency. 

(a)  General.  (1)  The  practical  test  for 
an  airline  transport  pilot  certificate  is 
given  for — 

(i)  An  airplane  category  and  single- 
engine  class  rating; 

(li)  An  airplane  category  and 
multiengine  class  rating; 

(iii)  A  rotorcraft  category  and 
helicopter  class  rating; 

(iv)  A  powered-lift  category  rating; 
and 

(v)  An  aircraft  type  rating  for  the 
category  and  class  ratings  listed  in 
paragraphs  (a)(l)(i)  through  (a)(l)(iv)  of 
this  section. 

(2)  A  p>erson  who  is  applying  for  an 
airline  transport  pilot  practical  test  must 
meet — 

(i)  The  eligibility  requirements  of 
§61.153  of  this  part;  and 

(ii)  The  aeronautical  knowledge  and 
aeronautical  experience  requirements  of 
this  subpart  that  apply  to  the  aircraft 
category  and  class  rating  sought. 

^Aircraft  type  rating.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  a  person  who  is  applying  for  an 
aircraft  type  rating  to  be  added  to  an 
airline  transport  pilot  certificate: 

(1)  Must  receive  and  log  g^imd  and 
flight  training  from  an  authorized 
instructor  on  the  areas  of  operation  in 
this  section  that  apply  to  the  aircraft 
type  rating  sou^t; 

(2)  Must  receive  a  logbook 
endorsement  from  an  authorized 
instructor  certifying  that  the  applicant 
completed  the  training  on  the  areas  of 
operation  listed  in  paragraph  (e)  of  this 
section  that  apply  to  the  aircraft  type 
rating  sought;  and 

(3)  Must  perform  the  practical  test 
under  instrument  flight  rules,  unless  the 
practical  test  cannot  be  accomplished 
under  instrument  flight  rules  because 
the  aircraft's  type  certificate  makes  the 
aircraft  incapable  of  operating  under 
instrument  flight  rules.  If  the  practical 
test  cannot  be  accomplished  for  this 
reason,  the  person  may  obtain  a  type 
rating  limited  to  "VFR  only."  The  "VFR 
only"  limitation  may  be  removed  for 
that  aircraft  type  when  the  person 
passes  the  practical  test  under 
instrument  flight  rules. 

(c)  A  person  who  is  applying  for  an 
aircraft  type  rating  to  be  added  to  an 
airline  transport  pilot  certificate  or  an 
aircraft  type  rating  concurrently  with  an 
airline  transport  pilot  certificate,  and 
who  is  an  employee  of  a  certificate 
holder  operating  under  part  121  or  part 
135  of  this  chapter,  need  not  comply 
with  the  requirements  of  paragraph  (b) 
of  this  section  if  the  applicant  presents 
a  training  record  that  shows  satisfactory 
completion  of  that  certificate  holder's 
approved  pilot  in  command  training 
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program  for  the  aircraft  type  rating 
sought. 

(d)  Any  type  rating(s)  on  the  pilot 
certificate  of  an  applicant  who 
successfully  completes  an  airline 
transport  pilot  practical  test  shall  be 
included  on  the  airline  transport  pilot 
certificate  with  the  privileges  and 
limitations  of  the  airline  transport  pilot 
certificate,  provided  the  applicant 
passes  the  practical  test  in  the  same 
category  and  class  of  aircraft  for  which 
the  applicant  holds  the  type  rating(s). 
However,  if  a  type  rating  for  that 
category  and  class  of  aircraft  on  the 
superseded  pilot  certificate  is  limited  to 
VFR,  that  limitation  shall  be  carried 
forward  to  the  person's  airline  transport 
pilot  certificate  level. 

(e)  Areas  of  operation.  (1)  For  an 
airplane  category — single-engine  class 
rating:  (i)  Preflig^t  preparation; 

(ii)  Preflight  procedures; 

(iii)  Takeoff  and  departure  phase; 

(iv)  In-flight  maneuvers; 

(v)  Instrument  procedures; 

(vi)  Landings  and  approaches.to 
landings; 

(vii)  Normal  and  abnormal 
procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postfli^t  procedures. 

(2)  For  an  airplane  category — 
multiengine  class  rating:  (i)  Preflight 
preparation; 

(ii)  Preflight  proced\ires; 

(iii)  Takeoff  and  departure  phase; 

(iv)  In-flight  maneuvers; 

(v)  Instrument  procediu«s; 

(vi)  landings  and  approaches  to 
landings; 

(vii)  Normal  and  abnormal 
procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postflight  procedures. 

(3)  For  a  powered-lift  category  rating: 
(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Takeoff  and  departing  phase; 

(iv)  In-flight  maneuvers; 

(v)  Instrument  procedures; 

(vi)  Landings  and  approaches  to 
landings; 

(vii)  Normal  and  abnormal 
procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postflight  procedures. 

(4)  For  a  rotorcraft  category- 
helicopter  class  rating:  (i)  Preflight 
preparation; 

(ii)  Preflight  procediues; 

(iii)  Takeoff  and  departure  phase; 

(iv)  In-flight  maneuvers; 

(v)  Instrument  procedures; 

(vi)  Landings  and  approaches  to 
landings: 

(vii)  Normal  and  abnormal 
procedures; 

(viii)  Emergency  procedures;  and 


(ix)  Postflight  procedures. 

(f)  Proficiency  and  competency  checks 
conducted  under  part  121  or  part  135. 
(1)  Successful  completion  of  a 
proficiency  check  under  §  121.441  of 
this  chapter  or  successful  completion  of 
both  a  competency  check,  under 

§  135.293  of  this  diapter,  and  a  pilot-in- 
conamand  instrument  proficiency  check, 
under  §  135.297  of  this  chapter,  satisfies 
the  requirements  of  this  section  for  the 
appropriate  aircraft  rating. 

(2)  Any  check  or  combmation  of 
checks  used  to  satisfy  the  requirements 
of  this  section  must  include  all 
maneuvers  and  procedures  required  for 
the  issuance  of  a  type  rating.  Any  check 
must  be  evaluated  by  a  designated 
examiner  or  FAA  inspector. 

(g)  Use  of  an  approved  flight 
simulator  or  approved  flight  training 
device  for  an  airplane  rating.  If  an 
approved  flight  simulator  or  approved 
flight  training  device  is  used  for 
accomplishing  any  of  the  training  and 
the  required  practical  test  for  an  airline 
transport  pilot  certificate  with  an 
airplane  category,  class,  and  type  rating, 
if  applicable,  the  applicant,  approved 
flight  simulator,  and  approved  flight 
training  device  are  subject  to  the 
following  requirements: 

(1)  The  approved  flight  simulator  and 
approved  flight  training  device  must 
represent  that  airplane  type  if  the  rating 
involves  a  type  rating  in  an  airplane,  or 
is  representative  of  an  airplane  if  the 
applicant  is  only  seeking  an  airplane 
class  rating  and  does  not  require  a  type 
rating. 

(2)  The  approved  flight  simulator  and 
approved  fUght  training  device  must  be 
used  in  accordance  with  an  approved 
course  at  a  training  center  cert^cated 
under  part  142  of  this  chapter. 

(3)  All  training  and  testing  (except 
preflight  inspection)  must  be 
accomplished  by  the  appUcant  to 
receive  an  airplane  class  rating  and  type 
rating,  if  applicable,  without  limitations 
and — 

(i)  The  flight  simulator  must  be 
approved  as  Level  C  or  Level  D;  and 

(ii)  The  applicant  must  meet  the 
aeronautical  experience  requirements  of 
§61.159  of  this  part  and  at  least  one  of 
the  following — 

(A)  Hold  a  type  rating  for  a  tiubojet 
airplane  of  the  same  class  of  airplane  for 
which  the  type  rating  is  sought,  or  have 
been  designated  by  a  military  service  as 
a  pilot  in  command  of  an  airplane  of  the 
same  class  of  airplane  for  which  the 
type  rating  is  sought,  if  a  tiuboiet  type 
rating  is  sought; 

(B)  Hold  a  type  rating  for  a 
turbopropeller  airplane  of  the  same 
class  as  the  airplane  for  which  the  type 
rating  is  sought,  or  have  been  appointed 


by  a  military  service  as  a  pilot  in 
command  of  an  airplane  of  the  same 
class  of  airplane  for  which  the  type 
rating  is  sought,  if  a  turbopropeller 
airplane  type  rating  is  soi^t; 

(C)  Have  at  least  2,000  hours  of  flight 
time,  of  which  500  hours  must  be  in 
turbine-powered  airplanes  of  the  same 
class  as  the  airplane  for  which  the  type 
rating  is  sought; 

(D)  Have  at  least  500  hours  of  flight 
time  in  the  same  type  of  airplane  as  the 
airplane  for  which  the  type  rating  is 
sought;  or 

(E)  Have  at  least  1,000  hours  of  flight 
time  in  at  least  two  diffierent  airplanes 
requiring  a  type  rating. 

(4)  Subject  to  the  limitation  of 
paragraph  (g)(5)  of  this  section,  an 
applicant  who  does  not  meet  the 
requirements  of  paragraph  (g)(3)  of  this 
section  may  complete  all  training  and 
testing  (except  for  preflight  inspection) 
for  an  additional  rating  if— 

(i)  The  flight  simulator  is  approved  as 
Level  C  or  Level  D;  and 

(ii)  The  applicant  meets  the 
aeronautical  experience  requirements  of 
§61.159  of  this  part  and  at  least  one  of 
the  following — 

(A)  Holds  a  type  rating  in  a  propeller- 
driven  urplane  if  a  type  rating  in  a 
turbojet  airplane  is  sought,  or  holds  a 
type  rating  in  a  turbojet  airplane  if  a 
type  rating  in  a  propeller-driven 
airplane  is  sought; 

(B)  Since  the  beginning  of  the  12th 
calendar  month  before  the  month  in 
which  the  applicant  completes  the 
practical  test  fw  the  additional  rating, 
has  logged — 

{1)  At  least  100  hours  of  flight  time  in 
airplanes  in  the  same  class  as  the 
airplane  for  which  the  type  rating  is 
sought  and  which  requires  a  typw  rating; 
and 

(2)  At  least  25  hours  of  flight  time  in 
airplanes  of  the  aune  type  for  which  the 
type  rating  is  sought. 

(5)  An  applicant  meeting  only  the 
requirements  of  paragraph  (g)(4)(ii)(A) 
and  (B)  of  this  section  will  be  issued  an 
additional  rating,  or  an  airline  transport 
pilot  certificate  with  an  added  rating,  as 
applicable,  with  a  limitation.  The 
limitation  shall  state:  "This  certificate  is 
subject  to  pilot-in-command  limitations 
for  the  additional  rating." 

(6)  An  applicant  who  has  been  issued 
a  certificate  with  the  limitation 
specified  in  paragraph  (g)(5)  of  this 
section — 

(i)  May  not  act  as  pilot  in  command 
of  the  aircraft  for  which  an  additional 
rating  was  obtained  under  the 
provisions  of  this  section  until  the 
limitation  is  removed  from  the 
certificate;  and 
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(ii)  May  have  the  limitaticn  removed 
by  accomplishing  15  hours  of 
supervised  operating  experience  as  pilot 
in  command  under  the  supervision  of  a 
qualified  and  current  pilot  in  command, 
in  the  seat  normally  occupied  by  the 
pilot  in  command,  in  an  airplane  of  the 
same  type  for  which  the  limitation 
applies. 

(7)  An  applicant  who  does  not  meet 
the  requirements  of  paragraph 
(g)(3)(ii)(A)  through  (E)  or  (g)(4)(ii)(A) 
and  (B)  of  this  section  may  be  issued  an 
airline  transport  pilot  certificate  or  an 
additional  rating  to  that  pilot  certificate 
after  successful  completion  of  one  of  the 
following  requirements — 

(i)  An  approved  course  at  a  part  142 
training  center  that  includes  all  training 
and  testing  for  that  certificate  or  rating, 
followed  by  training  and  testing  on  the 
following  tasks,  which  must  be 
successfully  completed  on  a  static 
airplane  or  in  flight,  as  appropriate — 

(A)  Preflight  inspection: 

(B)  Normal  takeoff; 

(C)  Normal  ILS  approach; 

(D)  Missed  approach;  and 

(E)  Normal  landing. 

(ii)  An  approved  coiuse  at  a  part  142 
training  center  that  complies  with 
paragraphs  (g)l8)  and  (g)(9)  of  this 
section  and  includes  all  training  and 
testing  for  a  certificate  or  ratine. 

(8)  An  applicant  meeting  only  the 
requirements  of  paragraph  (g)(7)  of  this 
section  will  be  issued  an  additional 
rating  or  an  airline  transport  pilot 
certificate  with  an  additional  rating,  as 
applicable,  with  a  limitation.  The 
limitation  shall  state:  "This  certificate  is 
subject  to  pilot-in-command  limitations 
for  the  additional  rating." 

(9)  An  applicant  issued  a  pilot 
certificate  with  the  limitation  specified 
in  paragraph  (g)(8)  of  this  section — 

(i)  May  not  act  as  pilot  in  command 
of  the  aircraft  for  which  an  additional 
rating  was  obtained  under  the 
provisions  of  this  section  until  the 
limitation  is  removed  from  the 
certificate;  and 

(ii)  May  have  the  limitation  removed 
by  accomplishing  25  hours  of 
supervised  operating  experience  as  pilot 
in  command  under  the  supervision  of  a 
qualified  and  ourent  pilot  in  conunand, 
in  the  seat  normally  occupied  by  the 
pilot  in  command,  in  an  airplane  of  the 
same  type  for  which  the  limitation 
applies. 

\h)  Use  of  an  approved  flight 
simulator  or  an  approved  fli^t  training 
device  for  a  helicopter  rating.  If  an 
approved  flight  simulator  or  approved 
flight  training  device  is  used  for 
accomplishing  any  of  the  training  and 
the  required  practical  test  for  an  airline 
transport  pilot  certificate  with  a 


helicopter  class  rating  and  type  rating, 
if  applicable,  the  applicant,  approved 
flight  simulator,  and  approved  flight 
training  device  are  subject  to  the 
following  requirements: 

(1)  The  approved  flight  simulator  and 
approved  flight  training  device  must 
represent  that  helicopter  type  if  the 
rating  involves  a  type  rating  in  a 
helicopter,  or  is  representative  of  a 
helicopter  if  the  applicant  is  only 
seeking  a  helicopter  class  rating  and 
does  not  require  a  type  rating. 

(2)  The  approved  Hight  simulator  and 
approved  flight  training  device  must  be 
used  in  accordance  wil^  an  approved 
course  at  a  training  center  certificated 
under  part  142  of  this  chapter. 

(3)  All  training  and  testing 
requirements  (except  preflight 
inspection)  must  be  accomplished  by 
the  applicant  to  receive  a  helitopter 
class  rating  and  type  rating,  if 
applicable,  without  limitations  and — 

(i)  The  night  simulator  must  be 
approved  as  a  Level  C  or  Level  D;  and 

(ii)  The  applicant  must  meet  the 
aeronautical  experience  requirements  of 
§  61.161  of  this  part  and  at  least  one  of 
the  following — 

(A)  Hold  a  type  rating  for  a  turbine- 
powered  helicopter,  or  have  been 
designated  by  a  military  service  as  a 
pilot  in  command  of  a  turbine- powered 
helicopter,  if  a  tinbine-powered 
helicopter  type  rating  is  sought; 

(B)  Have  at  least  1,200  hours  of  flight 
time,  of  which  500  hours  must  be  in 
turbine-powered  helicopters; 

(C)  Have  at  least  500  hours  of  flight 
time  in  the  same  type  helicopter  as  the 
helicopter  for  which  the  type  rating  is 
sought;  or 

(D)  Have  at  least  1,000  hours  of  flight 
time  in  at  least  two  different  helicopters 
requiring  a  type  rating. 

(4)  Subject  to  the  limitation  of 
paragraph  (h)(5)  of  this  section,  an 
applicant  who  does  not  meet  the 
requirements  of  paragraph  (h)(3)  of  this 
section  may  complete  all  training  and 
testing  (except  for  preflight  inspection) 
for  an  additional  rating  if— 

(i)  The  flight  simulator  is  approved  as 
Level  C  or  Level  D;  and 

(ii)  The  applicant  meets  the 
aeronautical  experience  requirements  of 
§61.161  of  this  part  and,  since  the 
beginning  of  the  12th  calendar  month 
before  the  month  in  which  the  applicant 
completes  the  practical  test  for  the 
additional  rating,  has  logged — 

(A)  At  least  100  hoiu«  of  flight  time 
in  helicopters;  and 

(B)  At  least  15  hours  of  flight  time  in 
helicopters  of  the  same  type  of 
helicopter  for  which  the  type  rating  is 
sought. 


(5)  An  applicant  meeting  only  the 
requirements  of  paragraph  (h)(4)(ii)  (A) 
and  (B)  of  this  section  will  be  issued  an 
additional  rating  or  an  airline  transport 
pilot  certificate  with  a  limitation.  The 
limitation  shall  state:  "This  certificate  is 
subject  to  pilot-in-command  limitations 
for  the  additional  rating." 

(6)  An  applicant  who  has  been  issued 
a  certificate  with  the  limitation 
specified  in  paragraph  (h)(5)  of  this 
section — 

(i)  May  not  act  as  pilot  in  command 
of  the  helicopter  for  which  an  additional 
rating  was  obtained  under  the 
provisions  of  this  section  until  the 
limitation  is  removed  fit>m  the 
certificate;  and 

(ii)  May  have  the  limitation  removed 
by  accomplishing  15  hours  of 
supervised  operating  experience  as  pilot 
in  command  under  the  supervision  of  a 
qualified  and  current  pilot  in  command, 
in  the  seat  normally  occupied  by  the 
pilot  in  command,  in  a  helicopter  of  the 
same  type  for  which  the  limitation 
applies. 

(7)  An  applicant  who  does  not  meet 
the  requirements  of  paragraph  (h)(3)(ii) 
(A)  through  (D),  or  (h)(4)(ii)  (A)  and  (B) 
of  this  section  may  be  issued  an  airline 
transport  pilot  certificate  or  an 
additional  rating  to  that  pilot  certificate 
after  successful  completion  of  one  of  the 
following  requirements — 

(i)  An  approved  course  at  a  part  142 
training  center  that  includes  all  training 
and  testing  for  that  certificate  or  rating, 
followed  by  training  and  testing  on  the 
following  tasks,  which  must  be 
successfully  completed  on  a  static 
aircraft  or  in  flight,  as  appropriate — 

(A)  Preflight  inspection; 

(B)  Normal  takeoff  &t)m  a  hover, 

(C)  Manually  flown  precision 
approach;  and 

(D)  Steep  approach  and  landing  to  an 
off-airport  heliport;  or 

(ii)  An  approved  course  at  a  training 
center  that  includes  all  training  and 
testing  for  that  certificate  or  rating  and 
compliance  with  paragraphs  (h)(8)  and 
(h)(9)  of  this  section. 

(8)  An  applicant  meeting  only  the 
requirements  of  paragraph  (h)(7)  of  this 
section  will  be  issued  an  additional 
rating  or  an  airUne  transport  pilot 
certificate  with  an  additional  rating,  as 
applicable,  with  a  limitation.  The 
limitation  shall  state:  "This  certificate  is 
subject  to  pilot-in-command  limitations 
for  the  additional  rating." 

(9)  An  applicant  issued  a  certificate 
with  the  limitation  specified  in 
paragraph  (h)(8)  of  this  section — 

(i)  May  not  act  as  pilot  in  command 
of  the  aircraft  for  which  an  additional 
rating  was  obtained  under  the 
provisions  of  this  section  imtil  the 


limitation  is  removed  bom  the 
certificate;  and 

(ii)  May  have  the  limitation  removed 
by  accomplishing  25  hours  of 
supervised  operating  experience  as  pilot 
in  command  imder  the  supervision  of  a 
quahfied  and  current  pilot  in  conunand, 
in  the  seat  normally  occupied  by  the 
pilot  in  command,  in  an  aircraft  of  the 
same  type  for  which  the  limitation 
applies. 

(i)  Use  of  an  approved  flight  simulator 
or  approved  flight  training  device  for  a 
powered-lifl  rating.  If  an  approved  flight 
simulator  or  approved  flight  training 
device  is  used  for  accomplishing  any  of 
the  training  and  the  required  practical 
test  for  an  airline  transport  pilot 
certificate  with  a  powered-Uft  category 
rating  and  type  rating,  if  applicable,  the 
applicant,  approved  flight  simulator, 
and  approved  flight  training  device  are 
subject  to  the  following  requirements: 

(1)  The  approved  fli^t  simulator  and 
approved  flight  training  device  must 
represent  that  powered-lift  type,  if  the 
rating  involves  a  type  rating  in  a 
powered-Uft,  or  is  representative  of  a 
powered-lifl  if  the  applicant  is  only 
seeking  a  powered-li^  category  rating 
and  does  not  require  a  typ>e  rating. 

(2)  The  approved  flight  simulator  and 
approved  flight  training  device  must  be 
used  in  accordance  with  an  approved 
coiuse  at  a  training  center  certificated 
under  part  142  of  this  chapter. 

(3)  All  training  and  testing 
requirements  (except  prefli^t 
inspection)  must  be  accomplished  by 
the  applicant  to  receive  a  powered-lift 
category  rating  and  type  rating,  if 
applicable,  without  limitations;  and — 

(i)  The  flight  simulator  must  be 
approved  as  Level  C  or  Level  D;  and 

(ii)  The  applicant  must  meet  the 
aeronautical  experience  requirements  of 
§61.163  of  this  part  and  at  least  one  of 
the  following — 

(A)  Hold  a  type  rating  for  a  tiubine- 
powered  powered-lift,  or  have  been 
designated  by  a  military  service  as  a 
pilot  in  command  of  a  turbine-powered 
powered-lift,  if  a  turbine-powered 
powered-lift  type  rating  is  sought; 

(B)  Have  at  least  1,200  hours  of  flight 
time,  of  which  500  hours  must  be  in 
turbine-powered  powered-lifts; 

(C)  Have  at  least  500  hours  of  flight 
time  in  the  same  type  of  powered-Uft  for 
which  the  type  rating  is  sought;  or 

(D)  Have  at  least  1,000  hours  of  flight 
time  in  at  least  two  different  powered- 
lifts  requiring  a  type  rating. 

(4)  Subject  to  the  limitation  of 
paragraph  (i)(5)  of  this  section,  an 
applicant  who  does  not  meet  the 
requirements  of  paragraph  (i)(3)  of  this 
section  may  complete  all  training  and 


testing  (except  for  preflight  inspection) 
for  an  additional  rating  if— 

(i)  The  fUght  simulator  is  approved  as 
Level  C  or  Level  D;  and 

(ii)  The  appUcant  meets  the 
aeronautical  experience  requirements  of 
§  61.163  of  this  part  and,  since  the 
beginning  of  the  12th  calendar  month 
before  the  month  in  which  the  applicant 
completes  the  practical  test  for  the 
additional  rating,  has  logged — 

(A)  At  least  100  hours  of  fUght  time 
in  powered-Ufts;  and 

(B)  At  least  1 5  hours  of  flight  time  in 
powered-lifts  of  the  same  type  of 
powered-lift  for  the  type  rating  sought. 

(5)  An  appUcant  meeting  only  the 
requirements  of  paragraph  (i)(4)(ii)  (A) 
and  (B)  of  this  section  will  be  issued  an 
additional  rating  or  an  airline  transport 
pilot  certificate  with  a  limitation.  Tha 
Umitation  shall  state:  "This  certificate  is 
subject  to  pilot-in-command  limitations 
for  the  additional  rating." 

(6)  An  appUcant  who  has  been  issued 
a  certificate  with  the  limitation 
specified  in  paragraph  (i)(5)  of  this 
section — 

(i)  May  not  act  as  pilot  in  command 
of  the  powered-Uft  for  which  an 
additional  rating  was  obtained  under 
the  provisions  of  this  section  until  the 
limitation  is  removed  from  the 
certificate;  and 

(ii)  May  have  the  Umitation  removed 
by  accompUshing  15  hours  of 
supervised  operating  experience  as  pilot 
in  command  under  the  supervision  of  a 
quaUfied  and  current  pilot  in  command, 
in  the  seat  normally  occupied  by  the 
pilot  in  command,  in  a  powered-Uft  of 
the  same  type  for  which  the  limitation 
applies. 

(7)  An  appUcant  who  does  not  meet 
the  requirements  of  paragraph  (i)(3)(ii) 
(A)  through  (D)  or  (i)(4)(ii)  (A)  and  (B) 
of  this  section  may  be  issued  an  airline 
transport  pilot  certificate  or  an 
additional  rating  to  that  pilot  certificate 
after  successful  completion  of  one  of  the 
following  requirements — 

(i)  An  approved  course  at  a  part  142 
training  center  that  includes  all  training 
and  testing  for  that  certificate  or  rating, 
followed  by  training  and  testing  on  the 
following  tasks,  which  must  be 
successfully  completed  on  a  static 
aircraft  or  in  flight,  as  appropriate — 

(A)  Preflight  inspection; 

(B)  Normal  takeoff  horn  a  hover. 

(C)  Manually  flown  precision 
approach;  and 

(D)  Steep  approach  and  landing  to  an 
off-airport  site;  or 

(ii)  An  approved  course  at  a  training 
center  that  includes  all  training  and 
testing  for  that  certificate  or  rating  and 
is  in  compliance  with  paragraphs  (i)(8) 
and  (i)(9)  of  this  section. 


(8)  An  appUcant  meeting  only  the 
requirements  of  paragraph  (i)(7)  of  this 
section  will  be  issued  an  additional 
rating  or  an  airline  transport  pilot 
certificate  with  an  additional  rating,  as 
applicable,  with  a  limitation.  The 
Ujnitation  shaU  state:  "This  certificate  is 
subject  to  pilot-in-command  Umitations 
for  the  additional  rating." 

(9)  An  applicant  issued  a  pilot 
certificate  with  the  Umitation  specified 
injparagraph  (i)(8)  of  this  section — 

(i)  May  not  act  as  pilot  in  command 
of  the  aircraft  for  which  an  additional 
rating  was  obtained  under  the 
provisions  of  this  section  until  the 
limitation  is  removed  from  the 
certificate;  and 

(ii)  May  have  the  limitation  removed 
by  accompUshing  25  hours  of 
supervised  operating  experience  as  pilot 
in  command  under  the  supervision  of  a 
quaUfied  and  current  pilot  in  command, 
in  the  seat  normaUy  occupied  by  the 
pilot  in  command,  in  a  powered-Uft  of 
the  same  type  for  which  the  limitation 
appUes. 

ij)  Waiver  authority.  Unless  the 
Administrator  requires  certain  or  all 
tasks  to  be  periormed,  the  examiner  who 
conducts  the  practical  test  for  an  airUne 
transport  pilot  certificate  may  waive  any 
of  the  tasks  for  which  the  Administrator 
approves  waiver  authority. 

161.158    [Reearvwq 

f  ei  .1 59    Aaronautieai  experience:  Airplane 
caleQory  rating. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c),  and  (d)  of  this  section,  a  person 
who  is  applying  for  an  airline  transport 
pilot  certificate  with  an  airplane 
category  and  class  rating  must  have  at 
least  1,500  hours  of  total  time  as  a  pilot 
that  includes  at  least: 

(1)  500  hours  of  cross-country  fUght 
time. 

(2)  100  hours  of  night  flight  time. 

(3)  75  hours  of  instrument  flight  time, 
in  actual  or  simulated  instrument 
conditions,  subject  to  the  following: 

(i)  Except  as  provided  in  paragraph 
(a)(3)(ii)  of  this  section,  an  applicant 
may  not  receive  credit  for  more  than  a 
total  of  25  hours  of  simulated 
instrument  time  in  an  approved  flight 
simulator  or  approved  flight  training 
device. 

(ii)  A  maximum  of  50  hours  of 
training  in  an  approved  flight  simulator 
or  approved  flight  training  device  may 
be  credited  toward  the  instrument  fUght 
time  requirements  of  paragraph  (a)(3)  of 
this  section  if  the  training  was 
accomplished  in  a  course  conducted  by 
a  training  center  certificated  under  part 
142  of  this  chapter. 

(iii)  Training  in  a  flight  simulator  or 
fUght  training  device  must  be 
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accomplished  in  an  approved  flight 
simulator  or  approved  flight  training 
device,  representing  an  airplane. 

(4)  250  nours  of  flight  time  in  an 
airplane  as  a  pilot  in  command,  or  as 
second  in  command  performing  the 
duties  and  functions  of  a  pilot  in 
command  while  under  the  supervision 
of  a  pilot  in  command  or  any 
combination  thereof,  which  includes  at 
least — 

(i)  100  hours  of  cross-country  flight 
time;  and 
(ii)  25  hours  of  night  flight  time. 

(5)  Not  more  than  100  hours  of  the 
total  aeronautical  experience 
requirements  of  paragraph  (a)  of  this 
section  may  be  obtained  in  an  approved 
flight  simulator  or  approved  fli^t 
training  device  that  represents  an 
airplane,  provided  the  aeronautical 
experience  was  obtained  in  an  approved 
course  conducted  by  a  training  center 
certificated  under  part  142  of  this 
chapter. 

(b)  A  person  who  has  performed  at 
least  20  night  takeoffs  and  landings  to 
a  full  stop  may  substitute  each 
additional  night  takeofl  and  landing  to 
a  full  stop  for  1  hour  of  night  flight  time 
to  satisfy  the  requirements  of  paragraph 
(a)(2)  of  this  section;  however,  not  more 
than  25  hours  of  night  flight  time  may 
be  credited  in  this  manner. 

(c)  A  commercial  pilot  may  credit  the 
following  second-in-command  flight 
time  or  flight-engineer  flight  time 
toward  the  1.500  hours  of  total  time  as 
a  pilot  required  by  paragraph  (a)  of  this 
section: 

(1)  second  in  command  time, 
provided  the  time  is  acquired  in  an 
airplane — 

(i)  Required  to  have  more  than  one 
pilot  by  the  airplane's  flight  manual, 
type  certificate,  or  the  regulations  under 
which  the  flight  is  being  conducted; 

(ii)  Engaged  in  operations  under  part 
121  or  part  135  of  this  chapter  for  which 
a  second  in  command  is  required;  or 

(iii)  That  is  required  by  the  operating 
rules  of  this  chapter  to  have  more  than 
one  pilot. 

(2)  Flight-engineer  time,  provided  the 
time — 

(i)  Is  acquired  in  an  airplane  required 
to  have  a  flight  engineer  by  the 
airplane's  flight  manual  or  type 
certificate; 

(ii)  Is  acquired  while  engaged  in 
operations  under  part  121  of  this 
chapter  for  which  a  flight  engineer  is 
required; 

(iii)  Is  acquired  while  the  person  is 
participating  in  a  pilot  training  program 
approved  under  part  121  of  this  chapter; 
and 

(iv)  Does  not  exceed  more  than  1  hour 
for  each  3  hours  of  flight  engineer  flight 


time  for  a  total  credited  time  of  no  more 
than  500  hours. 

(d)  An  applicant  may  be  issued  an 
airline  transport  pilot  certificate  with 
the  endorsement.  "Holder  does  not  meet 
the  pilot  in  command  aeronautical 
exp)erience  requirements  of  IG\0."  as 
prescribed  by  Article  39  of  the 
Convention  on  International  Civil 
Aviation,  if  the  appUcant: 

(1)  Credits  second  in  command  or 
flight-engineer  time  under  paragraph  (c) 
of  this  section  toward  the  1.500  hours 
total  flight  time  requirement  of 
paragraph  (a)  of  this  section; 

(2)  Does  not  have  at  least  1.200  hours 
of  flight  time  as  a  pilot,  including  no 
more  than  50  percent  of  his  or  her 
second  in  command  time  and  none  of 
his  or  her  flight-engineer  time;  and 

(3)  Otherwise  meets  the  requirements 
of  paragraph  (a)  of  this  section. 

(e)  When  the  applicant  specified  in 
paragraph  (d)  of  this  section  presents 
satisfactory  evidence  of  the 
accumulation  of  1.200  hours  of  flight 
time  as  a  pilot  including  no  more  than 
50  percent  of  his  or  her  second-in- 
command  flight  time  and  none  of  his  or 
her  flight-engineer  time,  the  applicant  is 
entitled  to  an  airline  transport  pilot 
certificate  without  the  endorsement 
prescribed  in  that  paragraph. 

$61,161    Aeronautical  experience: 
Rotorcraft  category  and  helicopter  class 
rating. 

(a)  A  person  who  is  applying  for  an 
airline  transport  pilot  certificate  with  a 
rotorcraft  category  and  helicopter  class 
rating,  must  have  at  least  1.200  hours  of 
total  time  as  a  pilot  that  includes  at 
least: 

(1)  500  hours  of  cross-country  flight 
time; 

(2)  100  hours  of  night  flight  time,  of 
which  15  hours  are  in  helicopters; 

(3)  200  hours  of  flight  time  in 
helicopters,  which  includes  at  least  75 
hours  as  a  pilot  in  command,  or  as 
second  in  command  performing  the 
duties  and  functions  of  a  pilot  in 
command  under  the  supervision  of  a 
pilot  in  command,  or  any  combination 
thereof;  and 

(4)  75  hours  of  instrument  flight  time 
in  actual  or  simulated  instrument 
meteorological  conditions,  of  which  at 
least  50  hours  are  obtained  in  flight  with 
at  least  25  hours  in  helicopters  as  a  pilot 
in  command,  or  as  second  in  command 
performing  the  duties  and  functions  of 

a  pilot  in  command  under  the 
supervision  of  a  pilot  in  command,  or 
any  combination  thereof. 

(b)  Training  in  an  approved  flight 
simulator  or  approved  flight  training 
device  may  be  credited  toward  the 
instrument  flight  time  requirements  of 


paragraph  (a)(4)  of  this  section,  subject 
to  the  following: 

(1)  Training  in  a  flight  simulator  or  a 
flight  training  device  must  be 
accomplished  in  an  approved  flight 
simulator  or  approved  flight  training 
device  that  represents  a  rotorcraft. 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  an  applicant  may 
receive  credit  for  not  more  than  a  total 
of  25  hours  of  simulated  instrument 
time  in  an  approved  flight  simulator  and 
approved  flight  training  device. 

(3)  A  maximum  of  50  hours  of 
training  in  an  approved  flight  simulator 
or  approved  flight  training  device  may 
be  credited  toward  the  instrument  flight 
time  requirements  of  paragraph  (a)(4)  of 
this  section  if  the  aeronautical 
experience  is  accomplished  in  an 
approved  course  conducted  by  a 
training  center  certificated  under  part 
142  of  this  chapter. 

S  61 . 1 63    Aeronautical  experience: 
Powmretf-lift  category  rating. 

(a)  A  person  who  is  applying  for  an 
airline  transport  pilot  certificate  with  a 
powered-lift  category  rating  must  have 
at  least  1.500  hours  of  total  time  as  a 
pilot  that  includes  at  least: 

(1)  500  hours  of  cross-country  flight 
time; 

(2)  100  hours  of  night  flight  time; 

(3)  250  hours  in  a  powered-lift  as  a 
pilot  in  command,  or  as  a  second  in 
command  performing  the  duties  and 
functions  of  a  pilot  in  command  under 
the  supervision  of  a  pilot  in  command, 
or  any  combination  thereof,  which 
includes  at  least: 

(i)  100  hours  of  cross-country  flight 
time;  and 
(ii)  25  hours  of  night  flight  time. 

(4)  75  hours  of  instrument  flight  time 
in  actual  or  simulated  instrument 
conditions,  subject  to  the  following: 

(i)  Except  as  provided  in  paragraph 
(a)(4)(ii)  of  this  section,  an  applicant 
may  not  receive  credit  for  more  than  a 
total  of  25  hours  of  simulated 
instrument  time  in  an  approved  flight 
simulator  or  approved  flight  training 
device. 

(ii)  A  maximum  of  50  hours  of 
training  in  an  approved  flight  simulator 
or  approved  flight  training  device  may 
be  credited  toward  the  instrument  flight 
time  requirements  of  paragraph  (a)(4)  of 
this  section  if  the  training  was 
accomplished  in  a  course  conducted  by 
a  training  center  certificated  under  part 
142  of  this  chapter. 

(iii)  Training  in  a  flight  simulator  or 
flight  training  device  must  be 
accomplished  in  an  approved  flight 
simulator  or  approved  flight  training 
device  that  represents  a  powered-lift. 

(b)  Not  more  than  100  hours  of  the 
total  aeronautical  experience 
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requirements  of  paragraph  (a)  of  this 
section  may  be  obtained  in  an  approved 
flight  simulator  or  approved  flight 
training  device  that  represents  a 
powered-lift.  provided  the  aeronautical 
experience  was  obtained  in  an  approved 
course  conducted  by  a  training  center 
certificated  under  part  142  of  this 
chapter. 

§  61 .165    Additional  aircraft  category  and 
class  ratings. 

(a)  Rotorcraft  category  and  helicopter 
class  rating.  A  person  applying  for  an 
airline  transport  certificate  with  a 
rotorcraft  category  and  helicopter  class 
rating  who  holds  an  airline  transport 
pilot  certificate  with  another  aircraft 
category  rating  must: 

•  (llMeet  the  eligibility  requirements 
of§61.153  of  this  part; 

(2)  Pass  a  knowledge  test  on  the 
aeronautical  knowledge  areas  of 
§61.155(c)  of  this  part; 

(3)  Comply  with  the  requirements  in 
§  61.157(b)  of  this  part,  if  appropriate; 

(4)  Meet  the  applicable  aeronautical 
experience  requirements  of  §  61.161  of 
this  part;  and 

(5  J  Pass  the  practical  test  on  the  areas 
of  operation  of  §61. 157(e)(4)  of  this 
part. 

(b)  Airplane  category  rating  with  a 
single-engine  class  rating.  A  person 
applying  for  an  airline  transport 
certificate  with  an  airplane  category  and 
single-engine  class  rating  who  holds  an 
airline  transport  pilot  certificate  with 
another  aircraft  category  or  class  rating 
must: 

(1)  Meet  the  eligibility  requirements 
of§61.153  of  this  part; 

(2)  Pass  a  knowledge  test  on  the 
aeronautical  knowledge  areas  of 
§61.155(c)  of  this  part; 

(3)  Comply  with  the  requirements  in 
§  61.157(b)  of  this  part,  if  appropriate; 

(4)  Meet  the  applicable  aeronautical 
experience  requirements  of  §  61.159  of 
this  part;  and 

(5)  Pass  the  practical  test  on  the  areas 
of  operation  of  §61. 157(e)(1)  of  this 
part. 

(c)  Airplane  category  rating  with  a 
multiengine  class  rating.  A  person 
applying  for  an  airline  transport 
certificate  with  an  airplane  category  and 
multiengine  class  rating  who  holds  an 
airline  transport  certificate  with  another 
aircraft  category  or  class  rating  must: 

(1)  Meet  the  eligibility  requirements 
of§61.153  of  this  part; 

(2)  Pass  a  knowledge  test  on  the 
aeronautical  knowledge  areas  of 
§61.155(c)  of  this  part; 

(3)  Comply  with  the  requirements  in 
§61.1S7(b)  of  this  part,  if  appropriate: 

(4)  Meet  the  applicable  aeronautical 
experience  requirements  of  §  61.159  of 
this  part:  and 


(5)  Pass  the  practical  test  on  the  areas 
of  operation  of  §  61.157(e)(2)  of  this 
part. 

(d)  Powered-lift  category.  A  person 
applying  for  an  airline  transport  pilot 
certificate  with  a  powered-lift  category 
rating  who  holds  an  airline  transport 
certificate  with  another  aircraft  category 
ratingmust: 

(1)  Meet  the  eligibility  requirements 
of§61.153  of  this  part; 

(2)  Pass  a  required  knowledge  test  on 
the  aeronautical  knowledge  areas  of 
§61.155(c)  of  this  part; 

(3)  Comply  with  the  requirements  in 
§  61.157(b)  of  this  part,  if  appropriate; 

(4)  Meet  the  applicable  aeronautical 
experience  requirements  of  §  61.163  of 
this  i>art;  and 

(5)  Pass  the  required  practical  test  on 
the  areas  of  operation  of  §  61.157(e)(3)  of 
this  part. 

161.167    PrfvilagM. 

(a)  A  person  who  holds  an  airline 
transport  pilot  certificate  is  entitled  to 
the  same  privileges  as  those  afforded  a 
person  who  holds  a  commercial  pilot 
certificate  with  an  instrument  rating. 

(b)  An  airline  transport  pilot  may 
instruct — 

(1)  Other  pilots  in  air  transportation 
service  in  aircraft  of  the  category,  class, 
and  type,  as  applicable,  for  which  the 
airline  transport  pilot  is  rated  and 
endorse  the  logbook  or  other  training 
record  of  the  person  to  whom  training 
has  been  given; 

(2)  In  approved  flight  simulators,  and 
approved  flight  training  devices 
representing  the  aircraft  referenced  in 
paragraph  (b)(l]  of  this  section,  when 
instructing  under  the  provisions  of  this 
section  and  endorse  the  logbook  or  other 
training  record  of  the  person  to  whom 
training  has  been  given; 

(3)  Cfnly  as  provided  in  this  section, 
unless  the  airline  transport  pilot  also 
holds  a  flight  instructor  certificate,  in 
which  case  the  holder  may  exercise  the 
instructor  privileges  of  subpart  H  of  part 
61  for  which  he  or  she  is  rated;  and 

(4)  In  an  aircraft,  only  if  the  aircraft 
has  functioning  dual  controls,  when 
instructing  imder  the  provisions  of  this 
section. 

(c)  Excluding  briefings  and 
debriefings,  an  airline  transport  pilot 
may  not  instruct  in  aircraft,  approved 
flight  simulators,  and  approved  flight 
training  devices  imder  this  section — 

(1)  For  more  than  8  hours  in  any  24- 
consecutive-hour  period:  or 

(2)  For  more  than  36  hours  in  any  7- 
consecutive-day  period. 

(d)  An  airline  transport  pilot  may  not 
instruct  in  Category  II  or  Category  in 
oi>erations  unless  he  or  she  has  been 
trained  and  supcessfuUy  tested  under 


Category  n  or  Category  in  operations,  as 
applicable. 

161.161—69.171    [Reserved] 
Subpart  K— Flight  Instructors 

161.181    Applicability. 

This  subpart  prescribes  the 
requirements  for  the  issuance  of  flight 
instructor  certificates  and  ratings,  the 
conditions  under  which  those 
certificates  and  ratings  are  necessary, 
and  the  limitations  on  those  certificates 
and  ratings. 

f  61.183    EligltMlty  requlramsnts. 

To  be  eligible  for  a  flight  instructor 
certificate  or  rating  a  person  must: 

(a)  Be  at  least  18  years  of  age; 

(b)  Be  able  to  read,  speak,  write,  and 
understand  the  English  language.  If  the 
applicant  is  imable  to  meet  one  of  these 
requirements  due  to  medical  reasons, 
then  the  Administrator  may  place  such 
operating  limitations  on  that  applicant's 
flight  instructor  certificate  as  are 
necessary; 

(c)  Hold  either  a  commercial  pilot 
certificate  or  airline  transport  pilot 
certificate  with: 

(1)  An  aircraft  category  and  class 
rating  that  is  appropriate  to  the  flight 
instructor  rating  sought;  and 

(2)  An  instrument  rating,  if  the  person 
holds  a  commercial  pilot  certificate  that 
is  appropriate  to  the  flight  instructor 
rating  sought,  if  applying  for — 

(i)  A  flight  instructor  certificate  with 
an  airplane  category  and  single-engine 
class  rating; 

(ii)  A  flight  instructor  certificate  with 
an  airplane  category  and  multiengine 
class  rating: 

(iii)  A  flight  instructor  certificate  v«rith 
a  powered-lift  rating;  or 

(iv)  A  flight  instructor  certificate  with 
an  instrument  rating. 

(d)  Receive  a  logbook  endorsement 
from  an  authorized  instructor  on  the 
fundamentals  of  instructing  listed  in 
§61.185  of  this  part  appropriate  to  the 
required  knowledge  test; 

(e)  Pass  a  knowledge  test  on  the  areas 
listed  in  §  61.185(a)  of  this  part,  unless 
the  applicant: 

(1)  Holds  a  flight  instructor  certificate 
or  ground  instructor  certificate  issued 
under  this  part: 

(2)  Holds  a  current  teacher's 
certificate  issued  by  a  State,  county, 
city,  or  municipality  that  authorizes  the 
person  to  teach  at  an  educational  level 
of  the  7th  grade  or  higher,  or 

(3)  Is  employed  as  a  teacher  at  an 
accredited  college  or  university. 

(f)  Pass  a  knowledge  test  on  the 
aeronautical  knowledge  areas  listed  in 
§  61.185(a)(2)  and  (a)(3)  of  this  part  that 
are  appropriate  to  the  flight  instructor 
rating  sought: 
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(g)  Receive  a  logbook  endorsement 
from  an  authorized  instructor  on  the 
areas  of  operation  listed  in  §  61.187(b)  of 
this  part,  appropriate  to  the  flight 
instructor  rating  sought; 

(h)  Pass  the  required  practical  test  that 
is  appropriate  to  the  flight  instructor 
rating  sought  in  an: 

(1)  Aircraft  that  is  representative  of 
the  category  and  class  of  aircraft  for  the 
aircraft  rating  sought;  or 

(2)  Approved  flight  simulator  or 
approved  flight  training  device  that  is 
representative  of  the  category  and  class 
of  aircraft  for  the  rating  sought,  and 
used  in  accordance  with  an  approved 
course  at  a  training  center  certificated 
under  part  142  of  this  chapter. 

(i)  Accomplish  the  following  for  a 
flight  instructor  certificate  with  an 
airplane  or  a  glider  rating: 

(1)  Receive  a  logbook  endorsement 
from  an  authorized  instructor  indicating 
that  the  applicant  is  competent  and 
possesses  instructional  proftciency  in 
stall  awareness,  spin  entry,  spins,  and 
spin  recovery  procedures  after 
providing  the  applicant  with  flight 
training  in  those  training  area&^in  an 
airplane  or  gUder.  as  appropriate,  that  is 
certificated  for  spins;  and 

(2)  Demonstrate  instructional 
proficiency  in  stall  awareness,  spin 
entry,  spins,  and  spin  recovery 
procedures.  However,  upon 
presentation  of  the  endorsement 
specified  in  paragraph  (i)(l)  of  this 
section  an  examiner  may  accept  that 
endorsement  as  satisfactory  evidence  of 
instructional  proficiency  in  stall 
awareness,  spin  entry,  spins,  and  spin 
recovery  procedures  for  the  practical 
test,  provided  that  the  practical  test  is 
not  a  retest  as  a  result  of  the  applicant 
failing  the  previous  test  for  deficiencies 
in  the  knowledge  or  skill  of  stall 
awareness,  spin  entry,  spins,  or  spin 
recovery  instructional  procedures.  If  the 
retest  is  a  result  of  deficiencies  in  the 
ability  of  an  applicant  to  demonstrate 
knowledge  or  skill  of  stall  awareness, 
spin  entry,  spins,  or  spin  recovery 
instructional  procedures,  the  examiner 
must  test  the  person  on  stall  awareness, 
spin  entry,  spins,  and  spin  recovery 
instructional  procedures  in  an  airplane 
or  glider,  as  appropriate,  that  is 
certificated  for  spins; 

(j)  Log  at  least  15  hours  as  pilot  in 
command  in  the  category  and  class  of 
aircraft  that  is  appropriate  to  the  flight 
instructor  rating  sought;  and 

(k)  Comply  with  the  appropriate 
sections  of  this  part  that  apply  to  the 
flight  instructor  rating  sought. 

f  61.185    Aeronautical  knowledge. 

(a)  A  person  who  is  applying  for  a 
flight  instructor  certificate  must  receive 


and  log  ground  training  frt)m  an 
authorized  instructor  on: 

(1)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  fundamentals  of 
instructing,  including: 

(i)  The  learning  process; 

(ii)  Elements  of  effective  teaching; 

(iii)  Student  evaluation  and  testing; 

(iv)  Course  development; 

(v)  Lesson  planning;  and 

(vi)  Classroom  training  techniques. 

(2)  The  aeronautical  knowledge  areas 
for  a  recreational,  private,  and 
commercial  pilot  certificate  applicable 
to  the  aircraft  category  for  which  flight 
instructor  privileges  are  sought;  and 

(3)  The  aeronautical  knowledge  areas 
for  the  instrument  rating  applicable  to 
the  category  for  which  instrument  flight 
instructor  privileges  are  sought. 

(b)  The  following  applicants  do  not 
need  to  comply  with  paragraph  (a)  of 
this  section: 

(1)  The  holder  of  a  flight  instructor 
certificate  or  ground  instructor 
certificate  issued  under  this  part; 

(2)  The  holder  of  a  current  teacher's 
certificate  issued  by  a  State,  county, 
city,  or  municipality  that  authorizes  the 
person  to  teach  at  an  educational  level 
of  the  7th  grade  or  higher;  or 

(3)  A  person  employed  as  a  teacher  at 
an  accredited  college  or  university. 

161.187    Fllglit  profldancy. 

(a)  General.  A  person  who  is  applying 
for  a  flight  instructor  certificate  must 
receive  and  log  flight  and  ground 
training  from  an  authorized  instructor 
on  the  areas  of  operation  listed  in  this 
section  that  apply  to  the  flight  instructor 
rating  sought.  The  applicant's  logbook 
must  contain  an  endorsement  from  an 
authorized  instructor  certifying  that  the 
person  is  proficient  to  pass  a  practical 
test  on  those  areas  of  operation. 

(b)  Areas  of  operation.  (1)  For  an 
airplane  category  rating  with  a  single- 
engine  class  rating:  (i)  Fundamentals  of 
instructing; 

(ii)  Technical  subject  areas; 

(iii)  Preflight  preparation; 

(iv)  Preflight  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(v)  Preflight  procedures; 

(vi)  Airport  and  seaplane  base 
operations; 

(vii)  Takeoffis,  landings,  and  go- 
arounds; 

(viii)  Fundamentals  of  flight; 

(ix)  Performance  maneuvers; 

(x)  Ground  reference  maneuvers; 

(xi)  Slow  flight,  stalls,  and  spins; 

(xii)  Basic  instrument  maneuvers; 

(xiii)  Emergency  operations;  and 

(xiv)  Postflight  procedures. 

(2)  For  an  airplane  category  rating 
with  a  multiengine  class  rating:  (i) 
Fundamentals  of  instructing; 


(ii)  Technical  subject  areas; 

(iii)  Preflight  preparation; 

(iv)  Prefli^t  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(v)  Preflight  procedures; 

(vi)  Airport  and  seaplane  base 
operations; 

(vii)  Takeoffis,  landings,  and  go- 
arounds; 

(viii)  Fundamentals  of  flight; 

(ix)  Performance  maneuvers; 

(x)  Ground  reference  maneuvers; 

(xi)  Slow  flight  and  stalls; 

(xii)  Basic  instrument  maneuvers; 

(xiii)  Emergency  operations; 

(xiv)  Multiengine  operations;  and 

(xv)  Postflight  procedures. 

(3)  For  a  rotorcraft  category  rating 
with  a  helicopter  class  rating:  (i) 
Fimdamentals  of  instructing;  * 

(ii)  Technical  subject  areas; 

(iii)  Preflight  preparation; 

(iv)  Preflight  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(v)  Preflight  procpdures; 

(vi)  Airi>ort  and  heliport  operations; 

(vii)  Hovering  maneuvers; 

(viii)  Takeoffs,  landings,  and  go- 
arounds; 

(ix)  Fundamentals  of  flight; 

(x)  Performance  maneuvers; 

(xi)  Emergency  operations; 

(xii)  Special  operations;  and 

(xiii)  Postflight  procedures. 

(4)  For  a  rotorcraft  category  rating 
with  a  gyroplane  class  rating:  (i) 
Fundamentals  of  instructing; 

(ii)  Technical  subject  areas; 

(iii)  Preflight  preparation; 

(iv)  Prefli^t  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(v)  Preflight  procedures; 

(vi)  Airport  operations; 

(vii)  Takeoffs,  landings,  and  go- 
arounds; 

(viii)  Fundamentals  of  flight; 

(ix)  Performance  maneuvers; 

(x)  Flight  at  slow  airspeeds; 

(xi)  Ground  reference  maneuvers; 

(xii)  Emergency  operations;  and 

(xiii)  Postflight  procedures. 

(5)  For  a  powered-lift  category  rating: 
(i)  Fundamentals  of  instructing; 

(ii)  Technical  subject  areas; 

(iii)  Preflight  preparation; 

(iv)  Preflight  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(v)  Preflight  procedures* 

(vi)  Airport  and  heliport  operations; 

(vii)  Hovering  maneuvers; 

(viii)  Takeoffs,  landings,  and  go- 
arounds; 

(ix)  Fundamentals  of  flight; 

(x)  Performance  maneuvers; 

(xi)  Ground  reference  maneuvers; 

(xii)  Slow  flight  and  stalls; 

(xiii)  Basic  instrument  maneuvers; 

(xiv)  Emergency  operations; 

(xv)  Special  operations;  and 
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(xvi)  Postflight  procedures. 

(6)  For  a  glider  category  rating:  (i) 
Fundamentals  of  instructing; 

(ii)  Technical  subject  areas; 

(iii)  Preflight  preparation; 

(iv)  Preflight  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(v)  Preflight  procedures; 

(vi)  Airport  and  gliderport  operations; 

(vii)  Launches,  landings,  and  go- 
arounds; 

(viii)  Fimdamentals  of  flight; 

(ix)  Performance  speeds; 

(x)  Soaring  techniques; 

(xi)  Performance  maneuvers; 

(xii)  Slow  flight,  stalls,  and  spins; 

(xiii)  Emergency  operations;  and 

(xiv)  Postflight  procedures. 

(7)  For  a/I  instrument  rating  with  the 
appropriate  aircraft  category  and  class 
rating:  (i)  Fundamentals  of  instructing; 

(ii)  Technical  subject  areas; 

(iii)  Preflight  preparation; 

(iv)  Preflight  lesson  on  a  maneuver  to 
be  performed  in  flight; 

(v)  Air  traffic  control  clearances  and 
procedures; 

(vi)  Flight  by  reference  to  instruments; 

(vii)  Navigation  aids; 

(viii)  Instrument  approach 
procedures; 

(ix)  Emergency  operations;  and 

(x)  Postflight  procedures.  , 

(c)  The  flight  training  required  by  this 
section  may  be  accomplished: 

(1)  In  an  aircraft  that  is  representative 
of  the  category  and  class  of  aircraft  for 
the  rating  sought;  or 

(2)  In  an  approved  flight  simulator  or 
approved  flight  training  device 
representative  of  the  category  and  class 
of  aircraft  for  the  rating  sought,  and 
used  in  accordance  with  an  approved 
course  at  a  training  center  certificated 
under  part  142  of  this  chapter. 

f  61 .1 89    Flight  Instructor  records. 

(a)  A  flight  instructor  must  sign  the 
logbook  of  each  person  to  whom  that 
instructor  has  given  flight  training  or 
ground  training. 

(b)  A  flight  instructor  must  maintain 
a  record  in  a  logbook  or  a  separate 
document  that  contains  the  following: 

(1)  The  name  of  each  person  whose 
logbook  or  student  pilot  certificate  that 
instructor  has  endorsed  for  solo  flight 
privileges,  and  the  date  of  the 
endorsement;  and 

(2)  The  name  of  each  person  that 
instructor  has  endorsed  for  a  knowledge 
test  or  practical  test,  and  the  record 
shall  also  indicate  the  kind  of  test,  the 
date,  and  the  results. 

(c)  Each  flight  instructor  must  retain 
the  records  required  by  this  section  for 
at  least  3  years. 


S61.191    Additional  flight  Instructor 
ratings. 

(a)  A  person  who  applies  for  an 
additional  flight  instmctor  rating  on  a 
flight  instructor  certificate  must  meet 
the  eligibility  requirements  listed  in 
§  61.183  of  this  part  that  apply  to  the 
flight  instructor  rating  sought. 

(d)  a  person  who  ajjplies  for  an 
additional  rating  on  a  flight  instructor 
certificate  is  not  required  to  pass  the 
knowledge  test  on  the  areas  listed  in 
§61.185(a)  of  this  part. 

§61.193    FHght  Instructor  privileges. 

A  person  who  holds  a  flight  instructor 
certificate  is  authorized  within  the 
limitations  of  that  person's  flight 
instructor  certificate  and  ratings,  and 
that  person's  pilot  certificate  and 
ratings,  to  give  training  and 
endorsements  that  are  required  for,  and 
relate  to: 

(a)  A  student  pilot  certificate; 

(b)  A  pilot  certificate; 

(c)  A  flight  instructor  certificate; 

(d)  A  groimd  instructor  certificate; 

(e)  An  aircraft  rating; 

(f)  An  instrument  rating; 

(g)  A  flight  review,  operating 
privilege,  or  recency  of  experience 
requirement  of  this  part; 

(h)  A  practical  test;  and 
(i)  A  knowledge  test. 

$61,195    Flight  instructor  limitations  and 
qoallflcatlons. 

A  person  who  holds  a  flight  instructor 
certificate  is  subject  to  the  following 
limitations: 

(a)  Hours  of  training.  In  any  24- 
consecutive-hour  period,  a  flight 
instructor  may  not  conduct  more  than  8 
hours  of  flight  training. 

(b)  Aircraft  ratings.  A  flight  instructor 
may  not  conduct  flight  training  in  any 
aircraft  for  which  the  flight  instructor 
does  not  hold: 

(1)  A  pilot  certificate  and  flight 
instructor  certificate  with  the  applicable 
category  and  class  rating;  and 

(2)  If  appropriate,  a  type  rating. 

(c)  Instrument  Rating.  A  flight 
instructor  who  provides  instrument 
flight  training  for  the  issuance  of  an 
instrument  rating  or  a  type  rating  not 
limited  to  VFR  must  hold  an  instrument 
rating  on  his  or  her  flight  instructor 
certificate  and  pilot  certificate  that  is 
appropriate  to  the  category  and  class  of 
aircraft  in  which  instnunent  training  is 
beii^  provided. 

(d)  Limitations  on  endorsements.  A 
flight  instructor  may  not  endorse  a: 

(1)  Student  pilot's  certificate  or 
logbook  for  solo  flight  privileges,  imless 
that  flight  instructor  has — 

(i)  Given  that  student  the  flight 
training  required  for  solo  flight 
privileges  required  by  this  part:  and 


(ii)  Determined  that  the  student  is 
prepared  to  conduct  the  flight  safely 
under  known  drcimistances,  subject  to 
any  limitations  listed  in  the  student's 
logbook  that  the  instructor  considers 
necessary  for  the  safety  of  the  flight. 

(2)  Student  pilot's  certificate  and 
logbook  for  a  solo  cross-country  flight, 
unless  that  flight  instructor  has 
determined  the  student's  flight 
preparation,  planning,  equipment,  and 
proposed  procedures  are  adequate  for 
the  proposed  flight  under  the  existing 
conditions  and  within  any  limitations 
listed  in  the  logbook  that  the  instructor 
considers  necessary  for  the  safety  of  the 
flight; 

(3)  Student  pilot's  certificate  and 
logbook  for  solo  flight  in  a  Class  B 
airspace  area  or  at  an  airport  within 
Class  B  airspace  unless  that  flight 
instructor  has — 

(i)  Given  that  student  ground  and 
flight  training  in  that  Class  B  airspace  or 
at  that  airport;  and 

(ii)  Determined  that  the  student  is 
proficient  to  operate  the  aircraft  safely. 

(4)  Logbook  of  a  recreational  pilot, 
unless  that  flight  instructor  has — 

(i)  Given  that  pilot  the  ground  and 
flight  training  required  by  this  part;  and 

(ii)  Determined  that  the  recreational 
pilot  is  proficient  to  operate  the  aircraft 
safely. 

(5)  Logbook  of  a  pilot  for  a  flight 
review,  unless  that  instructor  has 
conducted  a  review  of  that  pilot  in 
accordance  with  the  requirements  of 
§  61.56(a)  of  this  part;  or 

(6)  Logbook  of  a  pilot  for  an 
instrument  proficiency  check,  unless 
that  instructor  has  tested  that  pilot  in 
accordance  with  the  requirements  of 
§61.57(d)  of  this  part. 

(e)  Training  in  an  aircraft  that 
requires  a  type  rating.  A  flight  instructor 
may  not  give  flight  training  in  an  aircraft 
that  requires  the  pilot  in  command  to 
hold  a  type  rating  tmless  the  flight 
instructor  holds  a  type  rating  for  that 
aircraft  on  his  or  her  pilot  certificate. 

(0  Training  received  in  a  multiengine 
airplane,  a  helicopter,  or  a  powered-lift. 
A  flight  instructor  may  not  give  training 
required  for  the  issuance  of  a  certificate 
or  rating  in  a  multiengine  airplane,  a 
helicopter,  or  a  powered-lift  imless  that  ~ 
flight  instructor  has  at  least  5  flight 
hours  of  pilot-in-command  time  in  the 
specific  make  and  model  of  multiengine 
airplane,  hehcopter.  or  powered-Uft.  as 
appropriate. 

[gi  Position  in  aircraft  and  required 
pilot  stations  for  providing  flight 
training. 

(1)  A  flight  instructor  must  perform 
all  training  from  in  an  aircraft  that 
complies  with  the  requirements  of 
§  91.109  of  this  chapter. 
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(2)  A  flight  instructor  who  provides 
flight  training  for  a  pilot  certificate  or 
rating  issued  under  this  part  must 
provide  that  flight  training  in  an  aircraft 
that  meets  the  following  requirements — 

(i)  The  aircraft  must  have  at  least  two 
pilot  stations  and  be  of  the  same 
category,  class,  and  type,  if  appropriate, 
that  applies  to  the  pilot  certificate  or 
rating  sought. 

(ii)  For  single-place  aircraft,  the  pre- 
solo  flight  training  must  have  been 
provided  in  an  aircraft  that  has  two  pilot 
stations  and  is  of  the  same  category, 
class,  and  type,  if  appropriate. 

(h)  Qualifications  of  the  flight 
instructor  for  training  first-time  flight 
instructor  applicants.  (1)  The  ground 
training  provided  to  an  initial  applicant 
for  a  flight  instructor  certificate  must  be 
given  by  an  authorized  instructor  who^ 

(i)  Holds  a  current  ground  or  flight 
instructor  certificate  with  the 
appropriate  rating,  has  held  that 
certificate  for  at  least  24  months,  and 
has  given  at  least  40  hours  of  grodnd 
training:  or 

(ii)  Holds  a  current  ground  or  flight 
instructor  certificate  with  the 
appropriate  rating,  and  has  given  at  least 
100  hours  of  gnmnd  training  in  an  FAA- 
approved  course. 

(2)  Except  for  an  instructor  who  meets 
the  requirements  of  paragraph  (h)(3)(ii) 
of  this  section,  a  flight  instructor  who 
provides  training  to  an  initial  applicant 
for  a  flight  instructor  certificate  must — 

(i)  Meet  the  eligibility  requirements 
prescribed  in  §  61.183  of  this  part; 

(ii)  Hold  the  appropriate  flight 
instructor  certificate  and  rating; 

(iii)  Have  held  a  flight  instructor 
certificate  for  at  least  24  months: 

(iv)  For  training  in  preparation  for  an 
airplane,  rotorcraft,  or  powered-lift 
rating,  have  given  at  least  200  hours  of 
flight  training  as  a  flight  instructor;  and 

(v)  For  training  in  preparation  for  a 
glider  rating,  have  given  at  least  80 
hours  of  flight  training  as  a  flight 
instructor. 

(3)  A  flight  instructor  who  serves  as 
a  flight  instructor  in  an  FAA-approved 
course  for  the  issuance  of  a  flight 
instructor  rating  must  hold  a  oirrent 
flight  instructor  certificate  with  the 
appropriate  rating  and  pass  the  required 
initial  and  recurrent  flight  instructor 
proficiency  tests,  in  accordance  with  the 
requirements  of  the  part  under  which 
the  FAA-approved  course  is  conducted, 
and  must — 

(i)  Meet  the  requirements  of  paragraph 
(h)(2)  of  this  section;  or 

(ii)  Have  trained  and  endorsed  at  least 
five  applicants  for  a  practical  test  for  a 
pilot  certificate,  flight  instructor 
certificate,  ground  instructor  certificate: 
or  an  additional  rating,  and  at  least  80 


percent  of  those  applicants  passed  that 
test  on  their  first  attempt;  and 

(A)  Given  at  least  400  hours  of  flight 
training  as  a  flight  instructor  for  training 
in  an  airplane,  a  rotorcraft,  or  for  a 
powered-lift  rating;  or 

(B)  Given  at  least  100  hours  of  flight 
training  as  a  flight  instructor,  for 
training  in  a  glider^ting. 

(i)  Prohibition  against  self- 
endorsements.  A  flight  instructor  shall 
not  make  any  self-endorsement  for  a 
certificate,  rating,  flight  review, 
authorization,  operating  privilege, 
practical  test,  or  knowledge  test  that  is 
required  by  this  part. 

(j)  A  flight  iiistructor  may  not  give 
training  in  Category  n  or  Category  III 
operations  unless  the  flight  instructor 
has  been  trained  and  tested  in  Category' 
n  or  Category  HI  operations,  pursuant  to 
§  61.67  or  §61.68  of  this  part,  as 
applicable. 

$  61 . 1 97    Renewal  of  flight  instructor 
certificates. 

(a)  A  person  who  holds  a  flight 
instructor  certificate  that  has  not 
expired  may  renew  that  certificate  for  an 
additional  24  calendar  months  if  the 
holder: 

(1)  Passes  a  practical  test  for — 

(i)  Renewal  of  the  flight  instructor    ■ 
certificate;  or 

(ii)  An  additional  flight  instructor 
rating;  or 

(2)  Presents  to  an  authorized  FAA 
Flight  Standards  Inspector — 

(i)  A  record  of  training  students  that 
shows  during  the  preceding  24  calendar 
months  the  flight  instructor  has 
endorsed  at  least  five  students  for  a 
practical  test  for  a  certificate  or  rating, 
and  at  least  80  percent  of  those  students 
passed  that  test  on  the  first  attempt; 

(ii)  A  record  that  shows  that  within 
the  preceding  24  calendar  months,  the 
flight  instructor  has  served  as  a 
compjany  check  pilot,  chief  flight 
instructor,  company  check  airman,  or 
flight  instructor  in  a  part  121  or  part  135 
operation,  or  in  a  position  involving  the 
regular  evaluation  of  pilots,  in  which 
that  authorized  FAA^  Flight  Standards 
Inspector  is  acquainted  with  the  duties 
and  responsibilities  of  the  position,  and 
has  satisfactory  knowledge  of  its  current 
pilot  training,  certification,  and 
standards;  or 

(iii)  A  graduation  certificate  showing 
the  person  has  successfully  completed 
an  approved  flight  instructor  refresher 
course  consisting  of  ground  training  or 
flight  training,  or  both,  within  the  90 
days  preceding  the  expiration  month  of 
his  or  her  flight  instructor  certificate. 

(b)  If  a  person  accomplishes  the 
renewal  requirements  of  paragraph 
(a)(1)  or  (a)(2)  of  this  section  within  the 


90  days  preceding  the  expiration  month 
of  his  or  her  flight  instructor  certificate: 

(1)  That  person  is  considered  to  have 
accomplished  the  renewal  requirement 
of  this  section  in  the  month  due;  and 

(2)  The  current  flight  instructor 
certificate  will  be  renewed  for  an 
additional  24  calendar  months  from  its 
expiration  date. 

(c)  The  practical  test  required  by 
paragraph  (a)(1)  of  this  section  may  be 
accomplished  in  an  approved  flight 
simulator  or  approved  flight  training 
device  if  the  test  is  accomplished 
pursuant  to  an  approved  course 
conducted  by  a  training  center 
certificated  under  part  142  of  this 
chapter. 

§  61.199    Expired  flight  instructpr 
certificates  and  ratings. 

(a)  Flight  instructor  certificates.  The 
holder  of  an  expired  flight  instructor 
certificate  may  exchange  that  certificate 
for  a  new  certificate  by  passing  a 
practical  test  prescribed  in  §  61.183(h) 
of  this  part. 

(b)  Flight  instructor  ratings.  (1)  A 
flight  instructor  rating  or  a  limited  flight 
instructor  rating  on  a  pilot  certificate  is 
no  longer  valid  and  may  not  be 
exchanged  for  a  similar  rating  or  a  flight 
instructor  certificate. 

(2)  The  holder  of  a  flight  instructor 
rating  or  a  limited  flight  instructor 
rating  on  a  pilot  certificate  may  be 
issued  a  flight  instructor  certificate  with 
the  current  ratings,  but  only  if  the 
person  passes  the  required  knowledge 
and  practical  test  prescribed  in  this 
subpart  for  the  issuance  of  the  current 
flight  instructor  certificate  and  rating. 

§61.201    [Reserved] 

Sut>part  I — Ground  Instructors 

§61.211    Applicability. 

This  subpart  prescribes  the 
requirements  for  the  issuance  of  ground 
instructor  certificates  and  ratings,  the 
conditions  under  which  those 
certificates  and  ratings  are  necessary, 
and  the  limitations  upon  those 
certificates  and  ratings. 

§61,213    Eligibility  raquirements. 
(a)  To  be  eligible  for  a  ground 
instructor  certificate  or  rating  a  person 
must: 

(1)  Be  at  least  18  years  of  age; 

(2)  Be  able  to  read,  write,  speak,  and 
understand  the  English  language.  If  the 
applicant  is  unable  to  meet  one  of  these 
requirements  due  to  medical  reasons, 
then  the  Administrator  may  place  such 
operating  limitations  on  that  applicant's 
ground  instructor  certificate  as  are 
necessary; 


(3)  Except  as  provided  in  paragraph 
(b)  of  this  section,  pass  a  knowledge  test 
on  the  fundamentals  of  instructing  to 
include — 

(i)  The  learning  process; 
(ii)  Elements  of  effective  teaching; 
(iii)  Student  evaluation  and  testing; 
•   (iv)  Course  development; 
(v)  Lesson  planning;  and 
(vi)  Classroom  training  techniques. 

(4)  Pass  a  knowledge  test  on  the 
aeronautical  knowledge  areas  in — 

(i)  For  a  basic  ground  instructor 
rating,  §§61.97  and  61.105; 

(ii)  For  an  advanced  ground  instructor 
rating,  §§61.97,  61.105,  61.125,  and 
61.155;  and 

(iii)  For  an  instrument  ground 
instructor  rating,  §61.65. 

(b)  The  knowledge  test  specified  in 
paragraph  (a)(3]  of  this  section  is  not 
required  if  the  applicant: 

(1)  Holds  a  ground  instructor 
certificate  or  flight  instructor  certificate 
issued  under  this  part; 

(2)  Holds  a  current  teacher's 
certificate  issued  by  a  State,  county, 
city,  or  municipality  that  authorizes  the 
person  to  teach  at  an  educational  level 
of  the  7th  grade  or  higher,  or 

(3)  Is  employed  as  a  teacher  at  an 
accredited  college  or  university. 

§  61 .21 5    Ground  Instructor  privilegss. 

(a)  A  person  who  holds  a  basic  groimd 
instructor  rating  is  authorized  to 
provide: 

(1)  Groimd  training  in  the 
aeronautical  knowledge  areas  required 
for  the  issuance  of  a  recreational  pilot 
certificate,  private  pilot  certificate,  or 
associated  ratings  under  this  part; 

(2)  Groimd  training  required  for  a 
recreational  pilot  and  private  pilot  flight 
review;  and 

(3)  A  recommendation  for  a 
knowledge  test  required  for  the  issuance 
of  a  recreational  pilot  certificate  or 
private  pilot  certificate  under  this  part. 

(b)  A  person  who  holds  an  advanced 
ground  instructor  rating  is  authorized  to 
provide: 

(1)  Ground  training  in  the 
aeronautical  knowledge  areas  required 
for  the  issuance  of  any  certificate  or 
rating  under  this  part; 

(2)  Ground  training  required  for  any 
flight  review;  and 

(3)  A  recommendation  for  a 
knowledge  test  required  for  the  issuance 
of  any  certificate  under  this  part. 

(c)  A  person  who  holds  an  instrument 
ground  instructor  rating  is  authorized  to 
provide: 

(1)  Ground  training  in  the 
aeronautical  knowledge  areas  required 
for  the  issuance  of  an  instrument  rating 
under  this  part; 


(2)  Ground  training  required  for  an 
instrument  proficiency  check;  and 

(3)  A  recommendation  for  a 
knowledge  test  required  for  the  issuance 
of  an  instrument  rating  under  this  part. 

(d)  A  person  who  holds  a  ground 
instructor  certificate  is  authorized, 
within  the  limitations  of  the  ratings  on 
the  ground  instructor  certificate,  to 
endorse  the  logbook  or  other  training 
record  of  a  person  to  whom  the  holder 
has  provided  the  training  or 
recommendation  specified  in 
paragraphs  (a)  through  (c)  of  this 
section. 

§61.217    Currsncy  rsquirsments. 

The  holder  of  a  ground  instructor 
certificate  may  not  perform  the  duties  of 
a  ground  instructor  unless,  within  the 
preceding  12  months: 

(a)  The  pwrson  has  served  for  at  least 
3  months  as  a  ground  instructor;  or 

(b)  The  Administrator  has  determined 
that  the  person  meets  the  standards 
prescribed  in  this  part  for  the  certificate 
and  rating. 

4.  Part  141  is  revised  to  read  as 
follows: 

PART  141— PILOT  SCHOOLS 
Subpart  A — General 

141.1    Applicability. 

141.3    Certificate  required. 

141.5    Requirements  for  a  pilot  school 

certificate. 
141.7    Provisional  pilot  school  certificate. 
141.9    Examining  authority. 
141.11    Pilot  school  ratings. 
141.13    Application  for  issuance, 

amendment,  or  renewal. 
141.15     Location  of  facilities. 

141.17  Duration  of  certificate  and 
examining  authority. 

141.18  Carriage  of  narcoUc  drugs, 
marijuana,  and  depressant  or  stimulant 
drugs  or  substances. 

141.19  Display  of  certificate. 
141.21     Inspections. 

141.23  Advertising  limitations. 

141.25  Business  ofiice  and  operations  base. 

141.26  Training  agreements. 

141.27  Renewal  of  certificates  and  ratings. 
141.29  (Reserved] 

Subpart  B — Personnel,  Aircraft,  and 
Facilities  Requirements 

141.31  Applicability. 

141.33  Personnel. 

141.35  Chief  instructor  qualifications. 

141.36  Assistant  chief  instructor 
qualifications. 

141.37  Check  instructor  qualifications. 

141.38  Airports. 

141.39  Aircraft. 

141.41     Flight  simulators,  flight  training 

devices,  and  training  aids. 
141.43    Pilot  briefing  areas. 
141.45    Ground  training  facilities. 


Subpart  C — ^Training  Course  Outline  and 
Curricidum 

41.51    Applicability. 

41.53    Approval  procedures  for  a  training 

course:  General. 
41.55    Training  course:  Contents. 
41.57    Special  curricula. 

Subpart  D — Fxamining  Authority 

41.61    Applicability. 

41.63    Examining  authority  qualification 

requirements. 
41.65     Privileges. 
41.67    Limitations  and  reports. 

Subpart  E— Operating  Rules 

41.71  Applicability. 

41.73  Privileges. 

41.75  Aircraft  requirements. 

41.77  Limitations. 

41.79  Flight  training. 

41.81  Ground  training. 

41.83  Quality  of  training. 

41.85  Chief  instructor  responsibilities. 

41.87  Change  of  chief  instructor. 

41.89  Maintenance  of  personnel,  facilities, 

and  equipment. 

41.91  Satellite  bases. 

41.93  Enrollment. 

41.95  Graduation  certificate. 

Subpart  F — Records 

141.101    Training  records. 

Appendix  A  to  Part  141 — RecreatiiNial  Pilot 
Certification  Course 

Appendix  B  to  Part  141— Private  Pilot 
Certification  Coiuse 

Appendix  C  to  Part  141 — Instrammt  Rating 
Course 

Appendix  D  to  Part  141— Commercial  Pilot 
Certification  Course 

Appendix  E  to  Part  141 — Airline  Transport 
Pilot  Certification  Course 

Appendix  F  to  Part  141-^light  Instructor 
Certification  Course' 

Appendix  G  to  Part  141— Flight  Instructor 
Instrument  (For  an  Airplane.  Helicopter,  or 
Po%vered-Lift  Instrument  Instructor  Rating) 
Certification  Course 

Appendix  H  to  Part  141 — Ground  Instructor 
Certification  Course 

Appendix  I  to  Part  141 — Additional  Aircraft 
Category  or  Class  Rating  Course 

Appendix  J  to  Part  141 — Aircraft  Type 
Rating  Course,  For  Other  Than  an  Airline 
Transport  Pilot  Certificate 

Appendix  K  to  Part  141— Special 
Preparation  Courses 

Appendix  L  to  Part  141— Pilot  Ground 
School  Course 

Authority:  49  U.S.C.  106(g).  40113,  44701- 
44703.  44707.  44709,  44711.  45102-45103, 
45301-45302. 
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Subpart  A— <aaneral 

S  141.1    Applicabfltty. 

This  part  prescribes  the  requirements 
for  issuing  pilot  school  certificates, 
provisional  pilot  school  certificates,  and 
associated  ratings,  and  the  general 
operating  rules  applicable  to  a  holder  of 
a  certificate  or  rating  issued  under  this 
part. 

f  141.3    CartHlcat*  required. 

No  person  may  operate  as  a 
certificated  pilot  school  without,  or  in 
violation  of,  a  pilot  school  certificate  or 
provisional  pilot  school  certificate 
issued  under  this  pait. 

S  141.5    Requirements  for  a  pilot  sdtool 
certfficate. 

An  applicant  may  be  issued  a  pilot 
school  certificate  with  associated  ratings 
if  the  apphcant: 

(a)  Completes  the  application  for  a 
pilot  school  certificate  on  a  form  and  in 
a  manner  prescribed  by  the 
Administrator, 

(b)  Holds  a  provisional  pilot  school 
certificate,  issued  under  this  part,  for  at 
least  24  calendar  months  preceding  the 
month  in  which  the  application  for  a 
pilot  school  certificate  is  made: 

(c)  Meets  the  applicable  requirements 
of  subparts  A  through  C  of  this  part  for 
the  school  ratings  sought;  and 

(d)  Has  trained  and  recommended  for 
pilot  certification  and  rating  tests, 
within  24  calendar  months  preceding 
the  month  the  appUcation  is  made  for 
the  pilot  school  certificate,  at  least  10 
students  for  a  knowledge  or  practical 
test  for  a  pilot  certificate,  flight 
instructor  certificate,  ground  instructor 
certificate,  an  additional  rating,  an  end- 
of-course  test  for  a  training  course 
specified  in  appendix  K  of  this  part,  or 
any  combination  of  those  tests,  and  at 
least  80  percent  of  all  tests  administered 
were  passed  on  the  first  attempt. 

1141.7    Provtetonat  pilot  echod  cenMlcale. 

An  appUcant  that  meets  the 
applicable  requirements  of  subparts  A, 
B.  and  C  of  this  part,  but  does  not  meet 
the  recent  training  activity  requirements 
of  §  141.5(d)  of  this  part,  may  be  issued 
a  provisional  pilot  school  certificate 
with  ratings. 

f  141.9    Examining  authoflty. 

An  applicant  is  issued  examining 
authority  for  its  pilot  school  certificate 
if  the  applicant  meets  the  requirements 
of  subpkart  D  of  this  part. 

f  141.11    PHot  acfiool  rMngs. 

(a)  The  ratings  listed  in  paragraph  (b) 
of  this  section  may  be  issued  to  an 
applicant  for 


(1)  A  pilot  school  certificate,  provided 
the  applicant  meets  the  requirements  of 
§  141.5  of  this  part;  or 

(2)  A  provisional  pilot  school 
certificate,  provided  the  applicant  meets 
the  requirements  of  §  141.7  of  this  part. 

(b)  An  apphcant  may  be  authori^d  to 
conduct  the  following  courses: 

(1)  Certification  and  rating  courses. 
(Appendixes  A  through  J). 

(i)  Recreational  pilot  course. 

(ii)  Private  pilot  course. 

(iii)  Commercial  pilot  course. 

(iv)  Instrument  rating  course. 

(v)  Airline  transport  pilot  course. 

(vi)  Flight  instructor  course. 

(vii)  Flight  instructor  instrument 
course. 

(viii)  Ground  instructor  course. 

(ix)  Additional  aircraft  category  or 
class  rating  course. 

(x)  Aircraft  type  rating  course. 

(2)  Special  preparation  courses. 
(Appendix  K). 

(i)  Pilot  refresher  course. 

(ii)  Flight  instructor  refresher  coucse. 

(iii)  Ground  instructor  refresher 
course. 

(iv)  Agricultural  aircraft  operations 
course. 

(v)  Rotorcraft  external-load  operations 
coiu'se. 

(vi)  Special  operations  course. 

(vii)  Test  pilot  course. 

(3)  Pilot  ground  school  course. 
(Appendix  L). 

S  141.13    AppNeation  for  issuance, 
amendment,  or  renewal. 

(a)  Application  for  an  original 
certificate  and  rating,  an  additional 
rating,  or  the  renewal  of  a  certificate 
under' this  part  must  be  made  on  a  form 
and  in  a  manner  prescribed  by  the 
Administrator. 

(b)  Application  for  the  issuance  or 
amendment  of  a  certificate  or  rating 
must  be  accompanied  by  two  copies  of 
each  proposed  training  course 
curriculum  for  which  approval  is 
sought. 

S  141.15    Location  of  facilities. 

The  holder  of  a  pilot  school  certificate 
or  a  provisional  pilot  school  certificate 
may  have  a  base  or  other  facilities 
located  outside  the  United  States, 
provided  the  Administrator  determines 
the  location  of  the  base  and  facilities  at 
that  place  are  needed  for  the  training  of 
students  who  are  citizens  of  the  United 
States. 

§141.17    Duration  of  certificate  and 
examining  autfwrtty. 

(a)  Unless  surrendered,  suspended,  or 
revoked,  a  pilot  school's  certificate  or  a 
provisional  pilot  school's  certificate 
expires: 


(1)  On  the  last  day  of  the  24th 
calendar  month  from  the  month  the 
certificate  was  issued; 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  on  the  date  that  any 
change  in  ownership  of  the  school 
occius; 

(3)  On  the  date  of  any  change  in  the 
facilities  upon  which  the  school's 
certificate  is  based  occurs;  or 

(4)  Upon  notice  by  the  Administrator 
that  the  school  has  failed  for  more  than 
60  days  to  maintain  the  faciUties, 
aircraft,  or  personnel  required  for  any 
one  of  the  school's  approved  training 
courses. 

(b)  A  change  in  the  ownership  of  a 
pilot  school  or  provisional  pilot  school 
does  not  terminate  that  school's 
certificate  if,  within  30  days  after  the 
date  that  any  change  in  ownership  of 
the  school  occurs: 

(1)  Application  is  made  for  an 
appropriate  amendment  to  the 
certificate;  and 

(2)  No  change  in  the  facilities, 
personnel,  or  approved  training  courses 
is  involved. 

(c)  An  examining  authority  issued  to 
the  holder  of  a  pilot  school  certificate 
expires  on  the  date  that  the  pilot  school 
certificate  expires,  or  is  surrendered, 
suspended,  or  revoked. 

f  141.18    Carriage  of  narcotic  drugs, 
marijuana,  and  depressant  or  stimulant 
druga  or  substances. 

If  the  holder  of  a  certificate  issued 
under  this  part  permits  any  aircraft 
owned  or  leased  by  that  holder  to  be 
engaged  in  any  operation  that  the 
certificate  holder  knows  to  be  in 
violation  of  §91. 19(a)  of  this  chapter, 
that  operation  is  a  basis  for  suspending 
or  revoking  the  certificate. 

f  141.19    Display  of  certificate. 

(a)  Each  holder  of  a  pilot  school 
certificate  or  a  provisional  pilot  school 
certificate  must  display  that  certificate 
in  a  place  in  the  school  that  is  normally 
accessible  to  the  public  and  is  not 
obscured. 

(b)  A  certificate  must  be  made 
available  for  inspection  upon  request 
by: 

(1)  The  Administrator; 

(2)  An  authorized  representative  of 
the  National  Transportation  Safety 
Board;  or 

(3)  A  Federal,  State,  or  local  law 
enforcement  officer. 

1141.21    InspectfcMis. 

Each  holder  of  a  certificate  issued 
under  this  part  must  allow  the 
Administrator  to  inspect  its  personnel, 
facilities,  equipment,  and  records  to 
determine  the  certificate  holder's: 


Federal  Register  /  Vol.  62.  No.  65  /  Friday.  April  4,  1997  /  Rules  and  Regulations  16349 

(3)  A  former  provisional  pilot  school 
may  apply  for  another  provisional  pilot 
school  certificate,  provided  180  days 
have  elapsed  since  its  last  provisional 
pilot  school  certificate  expired. 


(a)  Eligibility  to  hold  its  certificate; 

(b)  Compliance  with  49  U.S.C.  40101 
et  seq.,  formerly  the  Federal  Aviation 
Act  of  1958,  as  amended;  and 

(c)  Compliance  with  the  Federal 
Aviation  Regulations. 

f  141.23    Advertising  limitations. 

(a)  The  holder  of  a  pilot  school 
certificate  or  a  provisional  pilot  school 
certificate  may  not  make  any  statement 
relating  to  its  certification  and  ratings 
that  is  false  or  designed  to  mislead  any 
person  contemplating  enrollment  in  that 
school. 

(b)  The  holder  of  a  pilot  school 
certificate  or  a  provisional  pilot  school 
certificate  may  not  advertise  that  the 
school  is  certificated  unless  it  clearly 
differentiates  between  courses  that  have 
been  approved  under  part  141  of  this 
chapter  and  those  that  have  not  been 
approved  under  part  141  of  this  chapter. 

(c)  The  holder  of  a  pilot  school 
certificate  or  a  provisional  pilot  school 
certificate  must  promptiy  remove: 

(1)  From  vacated  premises,  all  signs 
indicating  that  the  school  was 
certificated  by  the  Administrator:  or 

(2)  All  indications  (including  signs), 
wherever  located,  that  the  school  is 
certificated  by  the  Administrator  when 
its  certificate  has  expired  or  has  been 
surrendered,  suspended,  or  revoked. 

§141.25    Business  office  and  operations 


(a)  Each  holder  of  a  pilot  school  or  a 
provisional  pilot  school  certificate  must 
maintain  a  principal  business  office 
with  a  mailing  address  in  the  name 
shown  on  its  certificate. 

(b)  The  facilities  and  equipment  at  the 
principal  business  office  must  be 
adequate  to  maintain  the  files  and 
records  required  to  operate  the  business 
of  the  school. 

(c)  The  principal  business  office  may 
not  be  shared  with,  or  used  by,  another 
pilot  school. 

(d)  Before  changing  the  location  of  the 
principal  business  office  or  the 
operations  base,  each  certificate  holder 
must  notify  the  FAA  FUght  Standards 
District  Office  having  jurisdiction  over 
the  area  of  the  new  location,  and  the 
notice  must  be: 

(1)  Submitted  in  writing  at  least  30 
days  before  the  change  of  location;  and 

(2)  Accompanied  by  any  amendments 
needed  for  the  certificate  holder's 
approved  training  course  outline. 

(e)  A  certificate  holder  may  conduct 
training  at  an  operations  base  other  than 
the  one  specified  in  its  certificate,  if: 

(1)  The  Administrator  has  inspected 
and  approved  the  base  for  use  by  the 
certificate  holder,  and 


(2)  The  course  of  training  and  any 
needed  amendments  have  been 
approved  for  use  at  that  base. 

§  141.25   Training  agrssmsnta. 

A  training  center  certificated  imder 
part  142  of  this  chapter  may  provide  the 
training,  testing,  and  checking  for  pilot 
schools  certificated  under  part  141  of 
this  chapter,  and  is  considered  to  meet 
the  requirements  of  part  141, 
provided — 

(a)  There  is  a  training  agreement 
between  the  certificated  training  center 
and  the  pilot  school; 

(b)  The  training,  testing,  and  checking 
provided  by  the  certificated  training 
center  is  approved  and  conducted  under 
part  142; 

(c)  The  pilot  school  certificated  imder 
part  141  (Stains  the  Administrator's 
approval  for  a  training  course  outline 
that  includes  the  training,  testing,  and 
checking  to  be  conducted  under  part 
141  and  the  training,  testing,  and 
checking  to  be  conducted  under  part 
142;  and 

(d)  Upon  completion  of  the  training, 
testing,  and  checking  conducted  under 
part  142,  a  copy  of  each  student's 
training  record  is  forwarded  to  the  part 
141  school  and  becomes  part  of  the 
student's  permanent  training  record. 

§141.27    RenevMl  of  certificates  and 
ratinga. 

(a)  Pildt  school.  (1)  A  pilot  school  may 
apply  for  renewaTof  its  school 
certificate  and  ratings  within  30  days 
preceding  the  month  the  pilot  school's 
certificate  expires,  provided  the  school 
meets  the  requirements  prescribed  in 
paragraph  (a)(2)  of  this  section  for 
renewal  of  its  certificate  and  ratings. 

(2)  A  pilot  school  may  have  its  school 
certificate  and  ratings  renewed  for  an 
additional  24  calendar  months  if  the 
Administrator  determines  the  school's 
personnel,  aircraft,  facility  and  airport, 
approved  training  courses,  training 
records,  and  recent  training  ability  and 
quality  meet  the  requirements  of  tiiis 
part. 

(3)  A  pilot  school  that  does  not  meet 
the  renewal  requirements  in  paragraph 
(a)(2)  of  this  section,  may  apply  for  a 
provisional  pilot  school  certificate  if  the 
school  meets  the  requirements  of  §  141.7 
of  this  part. 

(b)  Provisional  pilot  school.  (1)  Except 
as  provided  in  paragraph  (b)(3)  of  this 
section,  a  provisional  pilot  school  may 
not  have  its  provisional  pilot  school 
certificate  or  the  ratings  on  that 
certificate  renewed. 

(2)  A  provisional  pilot  school  may 
apply  for  a  pilot  school  certificate  and 
associated  ratings  provided  that  school 
meets  the  requirements  of  §  141.5  of  this 
part. 


§141.29    [f«essrved] 

Subpart  B— Personnel,  Aircraft,  arid 
Facilltias  Requirements 

1141.31    Appiicabttlty. 

(a)  This  subpart  prescribes: 

(1)  The  personnel  and  aircraft 
requirements  for  a  pilot  school 
certificate  or  a  provisional  pilot  school 
certificate;  and 

(2)  The  Cadlities  that  a  pilot  school  or 
provisional  pilot  school  miist  have 
available  on  a  continuous  basis. 

(b)  As  used  in  this  subpart,  to  have 
continuous  use  of  a  facility,  including 
an  airport,  the  school  must  have: 

(1)  Ownership  of  the  facility  or  airport 
for  at  least  6  calendar  months  at  the 
time  of  appUcation  for  initial 
certification  and  on  the  date  of  renewal 
of  the  school's  certificate;  or 

(2)  A  written  lease  agreement  for  the 
{aciUty  or  airport  for  at  least  6  calendar 
months  at  the  time  of  application  for 
initial  certification  and  on  the  date  of 
renewal  of  the  school's  certificate. 

§141.33    Personnel. 

(a)  An  applicant  for  a  pilot  school 
certificate  or  for  a  provisional  pilot 
school  certificate  must  meet  the 
following  personnel  requirements: 

(1)  Eac^  applicant  must  have 
adequate  personnel,  including 
certificated  flight  instructors, 
certificated  ground  instructors,  or 
holders  of  a  commercial  pilot  certificate 
with  a  lighter-than-air  rating,  and  a  chief 
instructor  for  each  approved  course  of 
training  who  is  qualified  and  com{>etent 
to  perform  the  duties  to  which  that 
instructor  is  assigned. 

(2)  If  the  school  employs  dispatchers, 
aircraft  handlers,  and  line  and  service 
personnel,  then  it  shall  instruct  those 
persons  in  the  procedures  and 
responsibilities  of  their  employment. 

(3)  Each  instructor  to  be  used  for 
ground  or  flight  training  must  hold  a 
flight  instructor  certificate,  ground 
instructor  certificate,  or  commercial 
pilot  certificate  with  a  lighter-than-air 
rating,  as  appropriate,  with  ratings  for 
the  approved  course  of  training  and  any 
aircraft  used  in  that  course. 

(b)  An  applicant  for  a  pilot  school 
certificate  or  for  a  provisional  pilot 
school  certificate  shall  designate  a  chief 
instructor  for  each  of  the  school's 
approved  training  courses,  who  must 
meet  the  requirements  of  §  141.35  of  this 
part. 
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(c)  When  necessary,  an  applicant  for 
a  pilot  sctiool  certiflcate  or  for  a 
provisional  pilot  school  certificate  may 
designate  a  person  to  be  an  assistant 
chief  instructor  for  an  approved  training 
course,  provided  that  person  meets  the 
requirements  of  §  141.36  of  this  part. 

(d)  A  pilot  school  and  a  provisional 
pilot  school  may  designate  a  person  to 
be  a  check  instructor  for  conducting 
student  stage  checks,  end-of-course 
tests,  and  instructor  proficiency  checks, 
provided: 

(1)  That  person  meets  the 
requirements  of  §  141.37  of  this  part; 
and 

(2)  That  school  has  a  student 
enrollment  of  at  least  50  students  at  the 
time  designation  is  sought. 

(e)  A  person,  as  listed  in  this  section, 
may  serve  in  more  than  one  position  for 
a  school,  provided  that  person  is 
qualified  for  each  position. 

S  141.35    Ctiief  Instructor  quaimcations. 

(a)  To  be  eligible  for  designation  as  a 
chief  instructor  for  a  course  of  training, 
a  person  must  meet  the  following 
requirements: 

(1)  Hold  a  conunercial  pilot  certificate 
or  an  airline  transport  pilot  certificate, 
and,  except  for  a  chief  instructor  for  a 
course  of  training  solely  for  a  lighter- 
than-air  rating,  a  current  flight 
instructor  certificate.  The  certificates 
must  contain  the  appropriate  aircraft 
category,  class,  and  instrument  ratings 
for  the  category  and  class  of  aircraft 
used  in  the  course; 

(2)  Meet  the  pilot  in  command  recent 
flight  experience  requirements  of 
§61.57  of  this  chapter; 

(3)  Pass  a  knowledge  test  on — 
(i)  Teaching  methods; 

(ii)  Applicable  provisions  of  the 
"Aeronautical  Information  Manual"; 

(iii)  Applicable  provisions  of  parts  61, 
91,  and  141  of  this  chapter,  and 

(iv)  The  objectives  and  approved 
course  completion  standards  of  the 
course  for  which  the  person  seeks  to 
obtain  designation. 

(4)  Pass  a  proficiency  test  on 
instructional  skills  and  ability  to  train 
students  on  the  flight  procedures  and 
maneuvers  appropriate  to  the  course; 

(5)  Except  for  a  course  of  training  for 
gliders,  balloons,  or  airships,  the  chief 
instructor  must  meet  the  applicable 
requirements  in  paragraphs  (b).  (c),  and 
(d)  of  this  section: 

(6)  A  chief  instructor  for  a  course  of 
training  for  gliders  or  balloons  is  only 
required  to  have  40  percent  of  the  hours 
required  in  paragraphs  (b)  and  (d)  of  this 
section:  and 

(7)  A  chief  instructor  for  a  course  of 
training  for  airships  is  only  required  to 
have  40  percent  of  the  hours  required  in 


paragraphs  (b],  (c),  and  (d)  of  this 
section. 

(b)  For  a  course  of  training  leading  to 
the  issuance  of  a  private  pilot  certificate 
or  rating,  a  chief  instructor  must  have: 

(1)  At  least  1.000  hours  as  pilot  in 
command;  and 

(2)  Primary  flight  training  experience, 
acquired  as  either  a  certificated  flight 
instructor  or  an  instructor  in  a  military 
pilot  flight  training  program,  or  a 
combination  thereof,  consisting  of  at 
least — 

(i)  2  years  and  a  total  of  500  flight 
hours;  or 
(ii)  1,000  flight  hours. 

(c)  For  a  course  of  training  leading  to 
the  issuance  of  an  instrument  rating  or 
a  rating  with  instrument  privileges,  a 
chief  instructor  must  have: 

(1)  At  least  100  hours  of  flight  time 
under  actual  or  simulated  instrument 
conditions; 

(2)  At  least  1.000  hours  as  pilot  in 
command;  and    - 

(3)  Instrument  flight  instructor 
exf)erience.  acquired  as  either  a 
certificated  flight  instructor-instrument 
or  an  instructor  in  a  military  pilot  flight 
training  program,  or  a  combination 
thereof,  consisting  of  at  least — 

(i)  2  years  and  a  total  of  250  flight 
hours;  or 
(ii)  400  flight  hours. 

(d)  For  a  course  of  training  other  than 
those  leading  to  the  issuance  of  a  private 
pilot  certificate  or  rating,  or  an 
instrument  rating  or  a  rating  with 
instrument  privileges,  a  chief  instructor 
must  have: 

(1)  At  least  2,000  hours  as  pilot  in 
command;  and 

(2)  Flight  training  experience, 
acquired  as  either  a  certificated  flight 
instructor  or  an  instructor  in  a  military 
pilot  flight  training  program,  or  a 
combination  thereof,  consisting  of  at 
least — 

(i)  3  years  and  a  total  of  1.000  flight 
hours;  or 
(ii)  1,500  flight  hours. 

(e)  To  be  eligible  for  designation  as 
chief  instructor  for  a  ground  school 
course,  a  person  must  have  1  year  of 
experience  as  a  ground  school  instructor 
at  a  certificated  pilot  school. 

$141.36    Assistant  chief  instructor 
qualifications. 

(a)  To  be  eligible  for  designation  as  an 
assistant  chief  instructor  for  a  course  of 
training,  a  person  must  meet  the 
following  requirements: 

(1)  Hold  a  commercial  pilot  or  an 
airline  transport  pilot  certificate  and, 
except  for  the  assistant  chief  instructor 
for  a  course  of  training  for  a  lighter- 
than-air  rating,  a  current  flight 
instructor  certificate.  The  certificates 


must  contain  the  appropriate  aircraft 
category,  class,  and  instnunent  ratings 
for  the  category  and  class  of  aircraft 
used  in  the  course; 

(2)  Meet  the  pilot  in  command  recent 
flight  experience  requirements  of 

§  61.57  of  this  chapter; 

(3)  Pass  a  knowledge  test  on — 
(i)  Teaching  methods; 

(ii)  Applicable  provisions  of  the 
"Aeronautical  Information  Manual"; 

(iii)  Applicable  provisions  of  parts  61, 
91,  and  141  of  this  chapter;  and 

(iv)  The  objectives  and  approved 
course  completion  standards  of  the 
course  for  which  the  person  seeks  to 
obtain  designation. 

(4)  Pass  a  proficiency  test  on  the  flight 
procedures  and  maneuvers  appropriate 
to  that  course;  and 

(5)  Meet  the  applicable  requirements 
in  paragraphs  (b),  (c),  and  (d)  of  this 
section.  However,  an  assistant  chief 
instructor  for  a  course  of  training  for 
gliders,  balloons,  or  airships  is  only 
required  to  have  40  percent  of  the  hours 
required  in  paragraphs  (b)  and  (c)  of  this 
section. 

(b)  For  a  cotu'se  of  training  leading  to 
the  issuance  of  a  private  pilot  certificate 
or  rating,  an  assistant  chief  instructor 
must  have: 

(1)  At  least  500  hours  as  pilot  in 
command;  and 

(2)  Flight  training  experience, 
acquired  as  either  a  certificated  flight 
instructor  or  an  instructor  in  a  military 
pilot  flight  training  program,  or  a 
combination  thereof,  consisting  of  at 
least — 

(i)  1  year  and  a  total  of  250  flight 
hours;  or 
(ii)  500  flight  hours. 

(c)  For  a  course  of  training  leading  to 
the  issuance  of  an  instrument  rating  or 
a  rating  with  instnunent  privileges,  an 
assistant  chief  flight  instructor  must 
have: 

(1)  At  least  50  hours  of  flight  time 
under  actual  or  simulated  instrument 
conditions; 

(2)  At  least  500  hours  as  pilot  in 
command;  and 

(3)  Instrument  flight  instructor 
experience,  acquired  as  either  a 
certificated  flight  instructor-instrument 
or  an  instructor  in  a  military  pilot  flight 
training  program,  or  a  combination 
thereof,  consisting  of  at  least — 

(i)  1  year  and  a  total  of  125  flight 
hours;  or 
(ii)  200  flight  hours. 

(d)  For  a  course  of  training  other  than 
one  leading  to  the  issuance  of  a  private 
pilot  certificate  or  rating,  or  an 
instrument  rating  or  a  rating  with 
instrument  privileges,  an  assistant  chief 
instructor  must  have: 

(1)  At  least  1,000  hours  as  pilot  in 
command;  and 


(2)  Flight  training  experience, 
acquired  as  either  a  certificated  flight 
instructor  or  an  instructor  in  a  military 
pilot  flight  training  program,  or  a 
combination  thereof,  consisting  of  at 
least — 

(i)  l>/z  years  and  a  total  of  500  flight 
hours;  or 

(ii)  750  flight  hours. 

(e)  To  be  eligible  for  designation  as  an 
assistant  chief  instructor  for  a  ground 
school  course,  a  person  must  have  6 
months  of  experience  as  a  ground 
school  instructor  at  a  certificated  pilot 
school. 

§  141.37    Ctwcic  Instructor  qualifications. 

(a)  To  be  designated  as  a  check 
instructor  for  conducting  student  stage 
checks,  end-of-course  tests,  and 
instructor  proficiency  checks  under  this 
part,  a  person  must  meet  the  eligibility 
requirements  of  this  section: 

(1)  For  checks  and  tests  that  relate  to 
either  flight  or  ground  training,  the 
person  must  pass  a  test,  given  by  the 
chief  instructor,  on — 

(i)  Teaching  methods; 

(ii)  Applicable  prq^sions  of  the 
"Aeronautical  Information  Manual"; 

(iii)  Applicable  provisions  of  parts  61, 
91,  and  141  of  this  chapter;  and 

(iv)  The  objectives  and  course 
completion  standards  of  the  approved 
training  course  for  the  designation 
sought. 

(2)  For  checks  and  tests  that  relate  to 
a  flight  training  course,  the  person 
must — 

(i)  Meet  the  requirements  in 
paragraph  (a)(1)  of  this  section; 

(ii)  Hold  a  commercial  pilot  certificate 
or  an  airline  transport  pilot  certificate 
and,  except  for  a  dieck  instructor  for  a 
course  of  training  for  a  lighter-than-air 
rating,  a  current  flight  instructor 
certificate.  The  certificates  must  contain 
the  appropriate  aircraft  category,  class, 
and  instnunent  ratings  for  the  category 
and  class  of  aircraft  used  in  the  course; 

(iii)  Meet  the  pilot  in  command  recent 
flight  experience  requirements  of 
§61.57  of  this  chapter;  and 

(iv)  Pass  a  proficiency  test,  given  by 
the  chief  instructor  or  assistant  chief 
instructor,  on  the  flight  procedures  and 
maneuvers  of  the  approved  training 
course  for  the  designation  sought. 

(3)  For  checks  and  tests  that  relate  to 
ground  training,  the  person  must — 

(i)  Meet  the  requirements  in 
paragraph  (a)(1)  of  this  section; 

(ii)  Except  for  a  course  of  training  for 
a  lighter-than-air  rating,  hold  a  current 
flight  instructor  certificate  or  ground 
instructor  certificate  with  ratings 
appropriate  to  the  category  and  class  of 
aircraft  used  in  the  course;  and 

(iii)  For  a  course  of  training  for  a 
lighter-than-air  rating,  hold  a 


commercial  pilot  certificate  with  a 
lighter-than-air  category  rating  and  the 
appropriate  class  rating. 

lb)  A  person  who  meets  the  eligibility 
requirements  in  paragraph  (a)  of  this 
section  must: 

(1)  Be  designated,  in  writing,  by  the 
chief  instructor  to  conduct  student  stage 
checks,  end-of-course  tests,  and 
instructor  proficiency  checks;  and 

(2)  Be  approved  by  the  FAA  Flight 
Standards  District  Office  having 
jurisdiction  over  the  school. 

(c)  A  check  instructor  may  not 
conduct  a  stage  check  or  an  end-of- 
course  test  of  any  student  for  whom  the 
check  instructor  has: 

(1)  Served  as  the  principal  instructor; 
or 

(2)  Recommended  for  a  stage  check  or 
end-of-course  test. 

$141.38    Airports. 

(a)  An  applicant  for  a  pilot  school 
certificate  or  a  provisional  pilot  school 
certificate  must  show  that  he  or  she  has 
continuous  use  of  each  airport  at  which 
training  flights  originate. 

(b)  Each  airport  used  for  airplanes  and 
gliders  must  have  at  least  one  nmway  or 
takeofl  area  that  allows  training  aircraft 
to  make  a  normal  takeoff  or  landing 
under  the  following  conditions  at  the 
aircraft's  maximum  certificated  takeoff 
gross  weight: 

(1)  Under  wind  conditions  of  not 
more  than  5  miles  per  hour; 

(2)  At  temperatures  equal  to  the  mean 
high  temperature  for  the  hottest  month 
of  the  year  in  the  oi>erating  area; 

(3)  If  appUcable,  with  the  powerplant 
operation,  and  landing  gear  and  flap 
operation  recommended  by  the 
manufactiuer,  and 

(4)  In  the  case  of  a  takeoff— 

(i)  With  smooth  transition  from  liftoff 
to  the  best  rate  of  climb  speed  without 
exceptional  piloting  skills  or 
technioues;  and 

(ii)  Clearing  all  obstacles  in  the  takeoff 
flight  path  by  at  least  50  feet. 

(c)  Each  airport  must  have  a  wind 
direction  indicator  that  is  visible  from 
the  end  of  each  runway  at  ground  level; 

(d)  Each  airport  must  have  a  traffic 
direction  indicator  when: 

(1)  The  airport  does  not  have  an 
operating  control  tower;  and 

(2)  UNICOM  advisories  are  not 
available. 

(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  each  airport  used  for 
night  training  flights  must  have 
permanent  runway  Ughts;  and 

(f)  An  airport  or  seaplane  base  used 
for  night  training  flights  in  seaplanes  is 
{>ermitted  to  use  adequate 
nonpermanent  lighting  or  shoreline 
lighting,  if  approved  by  the 
Administrator. 


$141.39    Aircratt. 

An  applicant  for  a  pilot  school 
certificate  or  provisional  pilot  school 
certificate,  and  each  pilot  school  or 
provisional  pilot  school,  must  show  that 
each  aircraft  used  by  that  school  for 
flight  training  and  solo  flights  meets  the 
following  requirements: 

(a)  Each  aircraft  must  be  registered  as 
a  civil  aircraft  in  the  United  States; 

(b)  Each  aircraft  must  be  certificated 
with  a  standard  airworthiness  certificate 
or  a  primary  airworthiness  certificate, 
imless  the  Administrator  determines 
that  due  to  the  nature  of  the  approved 
course,  an  aircraft  not  having  a  standard 
airworthiness  certificate  or  primary 
airworthiness  certificate  may  be  used; 

(c)  Each  aircraft  must  be  maintained 
and  inspected  in  accordance  with  the 
requirements  under  subpart  E  of  part  91 
of  this  chapter  that  apply  to  aircraft 
operated  for  hire; 

(d)  Each  aircraft  used  in  flight  training 
must  have  at  least  two  pilot  stations 
with  engine-power  controls  that  can  be 
easily  reached  and  operated  in  a  normal 
manner  from  both  pilot  stations;  and 

(e)  Each  aircraft  used  in  a  course 
involving  IFR  en  route  operations  and 
instnunent  approaches  must  be 
equipped  and  maintained  for  IFR 
op>erations.  For  training  in  the  control 
and  precision  maneuvering  of  an  aircraft 
by  reference  to  instruments,  the  aircraft 
may  be  equipped  as  provided  in  the 
approved  course  of  training. 

$  141.41    Flight  simulators,  flight  training 
davtces,  and  training  aids. 

An  applicant  for  a  pilot  school 
certificate  or  a  provisional  pilot  school 
certificate  must  show  that  its  flight 
simulators,  flight  training  devices, 
training  aids,  and  equipment  meet  the 
following  requirements: 

(a)  Flight  simulators.  Each  flight 
simulator  used  to  obtain  flight  training 
credit  allowed  for  flight  simulators  in  an 
approved  pilot  training  course 
curriculum  must — 

(1)  Be  a  full-size  aircraft  cockpit 
replica  of  a  sp>ecific  type  of  aircraft,  or 
make,  model,  and  series  of  aircraft; 

(2)  Include  the  hardware  and  software 
necessary  to  represent  the  aircraft  in 
ground  operations  and  flight  operations; 

(3)  Use  a  force  cueing  system  that 
provides  cues  at  least  equivalent  to 
those  cues  provided  by  a  3  degree 
freedom  of  motion  system; 

(4)  Use  a  visual  system  that  provides 
at  least  a  45  degree  horizontal  field  of 
view  and  a  30  degree  vertical  field  of 
view  simultaneously  for  each  pilot;  and 

(5)  Have  been  evaluated,  qualified. 
and  approved  by  the  Administrator. 

(b)  Flight  training  devices.  Each  flight 
training  device  used  to  obtain  flight 
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training  credit  allowed  for  flight  training 
devices  in  an  approved  pilot  training 
course  curriculum  must — 

(1)  Be  a  full-size  replica  of 
instruments,  equipment  panels,  and 
controls  of  an  aircraft,  or  set  of  aircraft, 
in  an  open  flight  deck  area  or  in  an 
enclosed  cockpit,  including  the 
hardware  and  software  for  the  systems 
installed  that  is  necessary  to  simulate 
the  aircraft  in  ground  and  flight 
operations; 

(2)  Need  not  have  a  force  (motion) 
cueing  or  visual  system;  and 

(3)  Have  been  evaluated,  qualified, 
and  approved  by  the  Administrator. 

(c)  Training  aids  and  equipment.  Each 
training  aid,  including  any  audiovisual 
aid,  projector,  tape  recorder,  mockup, 
chart,  or  aircraft  component  listed  in  the 
approved  training  course  outline,  must 
be  accurate  and  appropriate  to  the 
course  for  which  it  is  used. 


f  141.43    PNotbriaflngi 

(a)  An  applicant  for  a  pilot  school 
certificate  or  provisional  pilot  school 
certificate  must  show  that  the  applicant 
has  continuous  use  of  a  briefing  area 
located  at  each  airport  at  which  training 
flights  originate  that  is: 

(1)  Adequate  to  shelter  students 
waiting  to  engage  in  their  training 
flights; 

(2)  Arranged  and  equipped  for  the 
conduct  of  pilot  briefings;  and 

(3)  Except  as  provided  in  paragraph 
(c)  of  this  section,  for  a  school  with  an 
instrument  rating  or  commercial  pilot 
course,  equipped  with  private  landline 
or  telephone  communication  to  the 
nearest  FAA  Flight  Service  Station. 

(b)  A  briefing  area  required  by 
paragraph  (a)  of  this  section  may  not  be 
used  by  the  applicant  if  it  is  available 
for  use  by  any  other  pilot  school  during 
the  period  it  is  required  for  use  by  the 
applicant. 

(c)  The  communication  equipment 
required  by  paragraph  (a)(3)  of  this 
section  is  not  required  if  the  briefing 
area  and  the  flight  service  station  are 
located  on  the  same  airport,  and  are 
readily  accessible  to  each  other. 

f  141.45    Ground  training  fadltties. 

An  applicant  for  a  pilot  school  or 
provisional  pilot  school  certificate  must 
show  that: 

(a)  Each  room,  training  booth,  or  other 
sfMce  used  for  instructional  purposes  is 
heated,  lighted,  and  ventilated  to 
conform  to  local  building,  sanitation, 
and  health  codes;  and 

(b)  The  training  facility  is  so  located 
that  the  students  in  that  facility  are  not 
distracted  by  the  training  conducted  in 
other  rooms,  or  by  flight  and 
maintenance  operations  on  the  airport. 


Subpart  C — ^Training  Course  Outline 
and  Cuirlculuin 

§141.51    Applicability. 

This  subpart  prescribes  the 
curricidum  and  course  outline 
requirements  for  the  issuance  of  a  pilot 
school  certificate  or  provisional  pilot 
school  certificate  and  ratings. 

§141.53    Approval  procedures  for  a 
training  course:  General. 

(a)  General.  An  applicant  for  a  pilot 
school  certificate  or  provisional  pilot 
school  certificate  must  obtain  the 
Administrator's  approval  of  the  outline 
of  each  training  course  for  which 
certification  and  rating  is  sought. 

(b)  Application.  (1)  An  application  for 
the  approval  of  an  initial  or  amended 
training  course  must  be  submitted  in 
duplicate  to  the  FAA  Flight  Standards 
District  Office  having  jurisdiction  over 
the  area  where  the  school  is  based. 

(2)  An  application  for  the  approval  of 
an  initial  or  amended  training  course 
must  be  submitted  at  least  30  days 
before  any  training  under  that  course,  or 
any  amendment  thereto,  is  scheduled  to 
begin. 

(3)  An  application  for  amending  a 
training  course  must  be  accompanied  by 
two  copies  of  the  amendment. 

(c)  Training  courses.  (1)  A  training 
course  submitted  for  approval  prior  to 
August  4, 1997  shall,  if  approved,  retain 
that  approval  until  1  year  after  August 
4. 1997. 

(2)  An  applicant  for  a  pilot  school 
certificate  or  provisional  pilot  school 
certificate  may  request  approval  of  the 
training  courses  specified  in  §  141.11(b) 
of  this  part. 

§  141.55    Training  courae:  Contents. 

(a)  Each  training  course  for  which 
approval  is  requested  must  meet  the 
minimum  curriculum  requirements  in 
accordance  with  the  appropriate 
appendix  of  this  part. 

(b)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  each  training 
course  for  which  approval  is  requested 
must  meet  the  minimum  ground  and 
flight  training  time  requirements  in 
accordance  with  the  appropriate 
appendix  of  this  part. 

(c)  Each  training  course  for  which 
approval  is  requested  must  contain: 

(1)  A  description  of  each  room  used 
for  ground  training,  including  the 
room's  size  and  the  maximum  number 
of  students  that  may  be  trained  in  the 
room  at  one  time; 

(2)  A  description  of  each  type  of 
audiovisual  aid,  projector,  tape  recorder, 
mockup.  chart,  aircraft  component,  and 
other  special  training  aids  used  for 
ground  training; 


(3)  A  description  of  each  flight 
simulator  or  flight  training  device  used 
for  training; 

(4)  A  listing  of  the  airports  at  which 
training  flights  originate  and  a 
description  of  the  facilities,  including 
pilot  briefing  areas  that  are  available  for 
use  by  the  school's  students  and 
personnel  at  each  of  those  airports; 

(5)  A  description  of  the  type  of  aircraft 
including  any  special  equipment  used 
for  each  phase  of  training: 

(6)  The  minimum  qualifications  and 
ratings  for  each  instructor  assigned  to 
ground  or  flight  training;  and 

(7)  A  training  syllabus  that  includes 
the  following  information — 

(i)  The  prerequisites  for  enrolling  in 
the  ground  and  flight  portion  of  the 
course  that  include  the  pilot  certificate 
and  rating  (if  required  by  this  part), 
training,  pilot  experience,  and  pilot 
knowledge; 

(ii)  A  detailed  description  of  each 
lesson,  including  the  lesson's  objectives, 
standards,  and  planned  time  for 
completion: 

(iii)  A  description  of  what  the  course 
is  expected  to  accomplish  with  regard  to 
student  learning; 

(iv)  The  expected  accomplishments 
and  the  standards  for  each  stage  of 
training;  and 

(v)  A  description  of  the  checks  and 
tests  to  be  used  to  measure  a  student's 
accomplishments  for  each  stage  of 
training. 

(d)  A  pilot  school  may  request  and 
receive  initial  approval  for  a  period  of 
not  more  than  24  calendar  months  for 
any  of  the  training  courses  of  this  part 
without  specifying  the  minimum 
ground  and  flight  training  time 
requirements  of  this  part,  provided  the 
following  provisions  are  met: 

(1)  The  school  holds  a  pilot  school 
certificate  issued  under  this  pari  and 
has  held  that  certificate  for  a  period  of 
at  least  24  consecutive  calendar  months 
preceding  the  month  of  the  request; 

(2)  In  addition  to  the  information 
required  by  paragraph  (c)  of  this  section, 
the  training  course  specifies  planned 
ground  and  flight  training  time 
requirements  for  the  course; 

(3)  The  school  does  not  request  the 
training  course  to  be  approved  for 
examining  authority,  nor  may  that 
school  hold  examining  authority  for  that 
course;  and 

(4)  The  practical  test  or  knowledge 
test  for  the  course  is  to  be  given  by — 

(i)  An  FAA  inspector;  or 
(ii)  An  examiner  who  is  not  an 
employee  of  the  school. 

(e)  A  certificated  pilot  school  may 
request  and  receive  final  approval  for 
any  of  the  training  courses  of  this  part 
without  specifying  the  minimum 
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ground  and  flight  training  time 
requirements  of  this  part,  provided  the 
following  conditions  are  met: 

(1)  The  school  has  held  initial 
approval  for  that  training  course  for  at 
least  24  calendar  months. 

(2)  The  school  has — 

(i)  Trained  at  least  10  students  in  that 
training  course  within  the  preceding  24 
calendar  months  and  recommended 
those  students  for  a  pilot,  fkght 
instructor,  or  ground  instructor 
certificate  or  rating;  and 

(ii)  At  least  80  percent  of  those 
students  passed  the  practical  or 
knowledge  test,  or  any  combination 
thereof,  on  the  first  attempt,  and  that 
test  was  given  by — 

(A)  An  FAA  inspector;  or 

(B)  An  examiner  who  is  not  an 
employee  of  the  school. 

(3)  In  addition  to  the  information 
required  by  paragraph  (c)  of  this  section, 
the  training  course  specifies  plaimed 
ground  and  flight  training  time 
requirements  for  the  course. 

(4)  The  school  does  not  request  that 
the  training  course  be  approved  for 
examining  authority  nor  may  that 
school  hold  exeunining  authority  for  that 
course. 

§  141.57    Special  curricula. 

An  applicant  for  a  pilot  school 
certificate  or  provisional  pilot  school 
certificate  may  apply  for  approval  to 
conduct  a  special  course  of  airman 
training  for  which  a  curriculum  is  not 
prescribed  in  the  appendixes  of  this 
part,  if  the  applicant  shows  that  the 
training  course  contains  features  that 
could  achieve  a  level  of  pilot 
proficiency  equivalent  to  that  achieved 
by  a  training  course  prescribed  in  the 
appendixes  of  this  part  or  the 
requirements  of  part  61  of  this  chapter. 

Subpart  D — Examining  Authority 

§141.61    Applicability. 

This  subpart  prescribes  the 
requirements  for  the  issuance  of 
examining  authority  to  the  holder  of  a 
pilot  school  certificate,  and  the 
privileges  and  limitations  of  that 
examining  authority. 

§  1 41 .63    Examining  authority  quaHfication 
requirements. 

(a)  A  pilot  school  must  meet  the 
following  prerequisites  to  receive  initial 
approval  for  examining  authority: 

(1)  The  school  must  complete  the 
application  for  examining  authority  on 
a  form  and  in  a  manner  prescribed  by 
the  Administrator; 

(2)  The  school  must  hold  a  pilot 
school  certificate  and  rating  issued 
under  this  part; 


(3)  The  school  must  have  held  the 
rating  in  which  examining  authority  is 
sought  for  at  least  24  consecutive 
calendar  months  preceding  the  month  of 
application  for  examining  authority; 

(4)  The  training  course  for  which 
examining  authority  is  requested  may 
not  be  a  course  that  is  approved  without 
meeting  the  minimum  ground  and  flight 
training  time  requirements  of  this  part; 
and 

(5)  Within  24  calendar  months  after 
the  date  of  application  for  examining 
authority,  that  school  must  meet  the 
following  requirements — 

(i)  The  school  must  have  trained  at 
least  10  students  in  the  training  coiu'se 
for  which  examining  authority  is  sought 
and  recommended  those  students  for  a 
pilot,  flight  instructor,  or  ground 
instructor  certificate  or  rating;  and 

(ii)  At  least  90  percent  of  those 
students  passed  the  required  practical  or 
knowledge  test,  or  any  combination 
thereof,  for  the  pilot,  flight  instructor,  or 
ground  instructor  certificate  or  rating  on 
the  first  attempt,  and  that  test  was  given 
by- 

(A)  An  FAA  inspector,  or 

(B)  An  examiner  who  is  not  an 
eniployee  of  the  school. 

(b)  A  pilot  school  must  meet  the 
following  requirements  to  retain 
approval  of  its  examining  authority: 

(1)  The  school  must  complete  the 
application  for  renewal  of  its  examining 
authority  on  a  form  and  in  a  manner 
prescribed  by  the  Administrator; 

(2)  The  school  must  hold  a  pilot 
school  certificate  and  rating  issued 
under  this  part; 

(3)  The  school  must  have  held  the 
rating  for  which  examining  authority  is 
sought  for  at  least  24  calendar  months 
preceding  the  month  of  application  for 
renewal  of  its  examining  authority;  and 

(4)  The  training  course  for  which 
examining  authority  is  requested  may 
not  be  a  course  that  is  approved  without 
meeting  the  minimum  groimd  and  flight 
training  time  requirements  of  this  part. 

§141.65    Privileges. 

A  pilot  school  that  holds  examining 
authority  may  recommend  a  person  who 
graduated  from  its  course  for  the 
appropriate  pilot,  flight  instructor,  or 
ground  instructor  certificate  or  rating 
without  taking  the  FAA  knowledge  test 
or  practical  test  in  accordance  with  the 
provisions  of  this  subpart. 

§  141 .67    Limitations  and  reports. 

A  pilot  school  that  holds  examining 
authority  may  only  recommend  the 
issuance  of  a  pilot,  flight  instructor,  or 
ground  instructor  certificate  and  rating 
to  a  person  who  does  not  take  an  FAA 
knowledge  test  or  practical  test,  if  the 


recommendation  for  the  issuance  of  that 
certificate  or  rating  is  in  accordance 
with  the  following  requirements: 

(a)  The  person  graduated  from  a 
training  course  for  which  the  pilot 
school  holds  examining  authority. 

(b)  Except  as  provided  in  this 
paragraph,  the  person  satisfactorily 
completed  all  the  curriculum 
requirements  of  that  pilot  school's 
approved  training  course.  A  person  who 
transfers  from  one  part  141  approved 
pilot  school  to  another  part  141 
approved  pilot  school  may  receive 
credit  for  that  previous  training, 
provided  the  following  requirements  are 
met: 

(1)  The  maximiun  credited  training 
time  does  not  exceed  one-half  of  the 
receiving  school's  c\irriculum 
requirements; 

(2)  The  person  completes  a  knowledge 
and  proficiency  test  conducted  by  the 
receiving  school  for  the  purpose  of 
determining  the  amount  of  pilot 
experience  and  knowledge  to  be 
credited; 

(3)  The  receiving  school  determines 
(based  on  the  person's  performance  on 
the  knowledge  and  proficiency  test 
required  by  paragraph  (b)(2)  of  this 
section)  the  amount  of  credit  to  be 
awarded,  and  records  that  credit  in  the 
person's  training  record; 

(4)  The  person  who  requests  credit  for 
previous  pilot  experience  and 
knowledge  obtained  the  experience  and 
knowledge  6x>m  another  part  141 
approved  pilot  school  and  training 
course;  and 

(5)  The  receiving  school  retains  a 
copy  of  the  person's  training  record 
from  the  previous  school. 

(c)  Tests  given  by  a  pilot  school  that 
holds  examining  authority  must  be 
approved  by  the  Administrator  and  be  at 
least  equal  in  scope,  depth,  and 
difficulty  to  the  comparable  knowledge 
and  practical  tests  prescribed  by  the 
Administrator  under  part  61  of  this 
chapter. 

(d)  A  pilot  school  that  holds 
examining  authority  may  not  use  its 
knowledge  or  practical  tests  if  the 
school: 

(1)  Knows,  or  has  reason  to  beUeve, 
the  test  has  been  compromised;  or 

(2)  Is  notified  by  a  FAA  Flight 
Standards  District  Office  that  there  is 
reason  to  believe  or  it  is  known  that  the 
test  has  been  compromised. 

(e)  A  pilot  school  that  holds 
examining  authority  must  maintain  a 
record  of  all  temporary  airman 
certificates  it  issues,  which  consist  of 
the  following  information: 

(1)  A  chronological  listing  that 
includes — 
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(i)  T^ie  date  the  temporary  airman 
certiBcate  was  issued; 

(ii)  The  student  to  whom  the 
temporary  airman  certificate  was  issued, 
and  that  student's  permanent  mailing 
address  and  telephone  number, 

(iii)  The  training  course  from  which 
the  student  graduated; 

(iv)  The  name  of  person  who 
conducted  the  knowledge  or  practical 
test: 

(v)  The  type  of  temporary  airman 
certificate  or  rating  issued  to  the 
student;  and 

(vi)  The  date  the  student's  airman 
application  file  was  sent  to  the  FAA  for 
processing  for  a  permanent  airman 
certificate. 

(2)  A  copy  of  the  record  containing 
each  student's  graduation  certificate, 
airman  application,  temporary  airman 
certificate,  suf>erseded  airman  certificate 
(if  applicable),  and  knowledge  test  or 
practical  test  results:  and 

(3)  The  records  required  by  paragraph 
(e)  of  this  section  must  be  retained  for 

1  year  and  made  available  to  the 
Administrator  upon  request.  These 
records  must  be  surrendered  to  the 
Administrator  when  the  pilot  school 
ceases  to  have  examining  authority. 

(f)  Except  for  pilot  schools  that  have 
an  airman  certification  representative, 
when  a  student  passes  the  knowledge 
test  or  practical  test,  the  pilot  school 
that  holds  examining  authority  must 
submit  that  student's  airman  application 
file  and  training  record  to  the  FAA  for 
processing  for  the  issuance  of  a 
permanent  airman  certificate. 

Subpart  E— Operating  Rules 

f  141.71    Applicability. 

This  subpart  prescribes  the  operating 
rules  applicable  to  a  pilot  school  or 
provisional  pilot  school  certificated 
under  the  provisions  of  this  part. 

f  141.73    Pr«vil«ge«. 

(a)  The  holder  of  a  pilot  school 
certificate  or  a  provisional  pilot  school 
certificate  may  advertise  and  conduct 
approved  pilot  training  courses  in 
accordance  with  the  certificate  and  any 
ratings  that  it  holds. 

(b)  A  pilot  school  that  holds 
examining  authority  for  an  approved 
training  course  may  recommend  a 
graduate  of  that  course  for  the  issuance 
of  an  appropriate  pilot,  flight  instructor, 
or  ground  instructor  certificate  and 
rating,  without  taking  an  FAA 
knowledge  test  or  practical  test, 
provided  the  training  course  has  been 
approved  and  meets  the  minimum 
ground  and  flight  training  time 
requirements  of  this  part. 


S  141.75    Aircraft  requlraments. 

(a)  The  following  items  must  be 
carried  on  each  aircraft  used  for  flight 
training  and  solo  flights: 

(1)  A  pretakeoff  and  prelanding 
checklist;  and 

(2)  The  operator's  handbook  for  the 
aircraft,  if  one  is  furnished  by  the 
manufacturer,  or  copies  of  the  handbook 
if  furnished  to  each  student  using  the 
aircraft. 

(b)  Each  aircraft  used  in  the 
certification  and  rating  courses  listed  in 
§  141.11  of  this  part  must  have  a 
standard  airworthiness  certificate  or  a 
primary  airworthiness  certificate;  and 

(c)  Each  aircraft  used  in  the 
agricultural  aircraft  operations,  external- 
load  operations,  test  pilot,  and  special 
operations  courses  listed  in  §  141.11  of 
this  part  may  have  a  restricted 
airworthiness  certificate,  if  its  use  for 
training  is  not  prohibited  by  the 
aircraft's  operating  limitations. 

§141.77    Limitations. 

(a)  The  holder  of  a  pilot  school 
certificate  or  a  provisional  pilot  school 
certificate  may  not  issue  a  graduation 
certificate  to  a  student,  or  recommend  a 
student  for  a  pilot  certificate  or  rating, 
unless  the  student  has: 

(1)  Completed  the  training  specified 
in  the  pilot  school's  course  of  training; 
and 

(2)  Passed  the  required  final  tests. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  holder  of  a  pilot 
school  certificate  or  a  provisional  pilot 
school  certificate  may  not  graduate  a 
student  from  a  course  of  training  unless 
the  student  has  completed  all  of  the 
curriculum  requirements  of  that  course; 

(c)  A  student  may  be  given  credit 
towards  the  curriculum  requirements  of 
a  course  for  previous  pilot  experience 
and  knowledge,  provided  the  following 
conditions  are  met: 

(1)  If  the  credit  is  based  upon  a  part 
141-approved  training  course,  the  credit 
given  that  student  for  the  previous  pilot 
experience  and  knowledge  may  be  50 
percent  of  the  curriculum  requirements 
and  must  be  based  upon  a  proficiency 
test  or  knowledge  test,  or  both, 
conducted  by  the  receiving  pilot  school; 

(2)  If  the  credit  is  not  based  upon  a 
part  141-approved  training  course,  the 
credit  given  that  student  for  the 
previous  pilot  experience  and 
knowledge  shall  not  exceed  more  than 
25  percent  of  the  curriculum 
requirements  and  must  be  based  upon  a 
proficiency  test  or  knowledge  test,  or 
both,  conducted  by  the  receiving  pilot 
school; 

(3)  The  receiving  school  determines 
the  amount  of  course  credit  to  be 
transferred  under  paragraph  (c)(1)  or 


paragraph  (c)(2)  of  this  section,  based  on 
a  proficiency  test  or  knowledge  test,  or 
both,  of  the  student;  and 

(4)  Credit  for  training  specified  in 
paragraph  (c)(1)  or  paragraph  (c)(2)  may 
be  given  if  the  previous  provider  of  the 
training  has  certified  the  kind  and 
amount  of  training  provided,  and  the 
result  of  each  stage  check  and  end-of- 
course  test,  if  applicable,  given  to  the 
student.         •* 

S  141.79    Flight  training. 

(a)  No  person  other  than  a  certificated 
flight  instructor  or  commercial  pilot 
with  a  lighter-than-air  rating  who  has 
the  ratings  and  the  minimum 
qualifications  specified  in  the  approved 
training  course  outline  may  give  a 
student  flight  training  under  an 
approved  course  of  training. 

(b)  No  student  pilot  may  be 
authorized  to  start  a  solo  practice  flight 
from  an  airport  until  the  flight  has  been 
approved  by  a  certificated  flight 
instructor  or  commercial  pilot  with  a 
lighter-than-air  rating  who  is  present  at 
that  airport. 

(c)  Each  chief  instructor  and  assistant 
chief  instructor  assigned  to  a  training 
course  must  complete,  at  least  once 
every  12  calendar  months,  an  approved 
syllabus  of  training  consisting  of  ground 
or  flight  training,  or  both,  or  an 
approved  flight  instructor  refresher 
course. 

(d)  Each  certificated  flight  instructor 
or  commercial  pilot  with  a  lighter-than- 
air  rating  who  is  assigned  to  a  flight 
training  course  must  satisfactorily 
complete  the  following  tasks,  which 
must  be  administered  by  the  school's 
chief  instructor,  assistant  chief 
instructor,  or  check  instructor: 

(1)  Prior  to  receiving  authorization  to 
train  students  in  a  flight  training  course, 
accomplish — 

(i)  A  review  of  and  receive  a  briefing 
on  the  objectives  and  standards  of  that 
training  course;  and 

(ii)  An  initial  proficiency  check  in 
each  make  and  model  of  aircraft  used  in 
that  training  course  in  which  that 
person  provides  training;  and 

(2)  Every  12  calendar  months  after  the 
month  in  which  the  {}erson  last 
complied  with  paragraph  (d)(l)(ii)  of 
this  section,  accomplish  a  recurrent 
proficiency  check  in  one  of  the  aircraft 
the  p)erson  trains  students. 

S  141.81    Ground  training. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  instructor  who 
is  assigned  to  a  ground  training  course, 
must  hold  a  flight  or  ground  instructor 
certificate,  or  a  commercial  pilot 
certificate  with  a  lighter-thai>-air  rating 


Federal  Regigter  /  Vol.  62,  No.  65  /  Friday.  April  4,  1997  /  Rules  and  Regulations  16355 


with  the  appropriate  rating  for  that 
course  of  training. 

(b)  A  person  who  does  not  meet  the 
requirements  of  paragraph  (a)  of  this 
section  may  be  assigned  ground  training 
duties  in  a  groimd  training  course,  if: 

(1)  The  chief  instructor  who  is 
assigned  to  that  ground  training  coiu^e 
finds  the  person  qualified  to  give  that 
training;  and 

(2)  The  training  is  given  while  imder 
the  supervision  of  the  chief  instructor  or 
the  assistant  chief  instructor  who  is 
present  at  the  facility  when  the  training 
is  given. 

(c)  An  instructor  may  not  be  used  in 
a  ground  training  course  until  that 
instructor  has  been  briefed  in  regard  to 
the  objectives  and  standards  of  that 
course  by  the  chief  instructor,  assistant 
chief  instructor,  or  check  instructor. 

§141.83    Quality  of  training. 

(a)  Each  pilot  school  or  provisional 
pilot  school  must  meet  the  following 
requirements: 

(1)  Comply  with  its  approved  training 
course;  and 

(2)  Provide  training  of  such  quality 
that  meets  the  requirements  of 
§141.5(d)  of  this  part. 

(b)  The  failing  of  a  pilot  school  or 
provisional  pilot  school  to  maintain  the 
quality  of  training  specified  in 
paragraph  (a)  of  this  section  may  be  the 
basis  for  suspending  or  revoking  that 
school's  certificate. 

(c)  When  requested  by  the 
Administrator,  a  pilot  school  or 
provisional  pilot  school  must  allow  the 
FAA  to  administer  any  knowledge  test, 
practical  test,  stage  check,  or  end-of- 
course  test  to  its  students. 

(d)  When  a  stage  check  or  end-of- 
course  test  is  administered  by  the  FAA 
imder  the  provisions  of  paragraph  (c)  of 
this  section,  and  the  student  has  not 
completed  the  training  course,  then  that 
test  will  be  based  on  the  standards 
prescribed  in  the  school's  approved 
training  course. 

(e)  If  the  practical  test  or  knowledge 
test  administered  by  the  FAA  under  the 
provisions  of  paragraph  (c)  of  this 
section  is  given  to  a  student  who  has 
completed  the  school's  training  course, 
that  test  will  be  based  upon  the  areas  of 
operation  approved  by  the 
Administrator. 

§141.85    Chief  Instructor  responsibilities. 

(a)  Each  person  designated  as  a  chief 
instructor  for  a  pilot  school  or 
provisional  pilot  school  shall  be 
responsible  for: 

(1)  Certifying  each  student's  training 
record,  graduation  certificate,  stage 
check  and  end-of-course  test  reports, 
recommendation  for  course  completion, 
and  application; 


(2)  Ensuring  that  each  certificated 
flight  instructor,  certificated  ground 
instructor,  or  commercial  pilot  with  a 
lighter-than-air  rating  passes  an  initial 
proficiency  check  prior  to  that 
instructor  being  assigned  instructing 
duties  in  the  school's  approved  training 
course  and  thereafter  that  the  instructor 
passes  a  recurrent  proficiency  check 
every  12  calendar  months  after  the 
month  in  which  the  initial  test  was 
accomplished; 

(3)  Ensuring  that  each  student 
accomplishes  the  required  stage  checks 
and  end-of-course  tests  in  accordance 
with  the  school's  approved  training 
course;  and 

(4)  Maintaining  training  techniques, 
procedures,  and  standards  for  the  school 
that  are  acceptable  to  the  Administrator. 

(b)  The  chief  instructor  or  an  assistant 
chief  instructor  must  be  available  at  the 
pilot  school  or,  if  away  from  the  pilot 
school,  be  available  by  telephone,  radio, 
or  other  electronic  means  during  the 
time  that  training  is  given  for  an 
approved  training  course. 

(c)  The  chief  instructor  may  delegate 
authority  for  conducting  stage  checks, 
end-of-course  tests,  and  flight  instructor 
proficiency  checks  to  the  assistant  chief 
instructor  or  a  check  instructor. 

§141.87    Change  of  chief  instructor. 

Whenever  a  pilot  school  or 
provisional  pilot  school  makes  a  change 
of  designation  of  its  chief  instructor, 
that  school: 

(a)  Must  immediately  provide  the 
FAA  Flight  Standards  District  Office 
that  has  jurisdiction  over  the  area  in 
which  the  school  is  located  with  written 
notification  of  the  change; 

(b)  May  conduct  training  without  a 
chief  instructor  for  that  training  course 
for  a  period  not  to  exceed  60  days  while 
awaiting  the  designation  and  approval 
of  another  chief  instructor; 

(c)  May.  for  a  period  not  to  exceed  60 
days,  have  the  stage  checks  and  end-of- 
course  tests  administered  by: 

(1)  The  training  course's  assistant 
chief  instructor,  if  one  has  been 
designated; 

(2)  The  training  course's  check 
instructor,  if  one  has  been  designated; 

(3)  An  FAA  inspector,  or 

(4)  An  examiner. 

(d)  Must,  after  60  days  without  a  chief 
instructor,  cease  operations  and 
surrender  its  certificate  to  the 
Administrator;  and 

(e)  May  have  its  certificate  reinstated, 
upon: 

(1)  Designating  and  approving  another 
chief  instructor; 

(2)  Showing  it  meets  the  requirements 
of  §  141.27(a)(2)  of  this  part;  and 


(3)  Applying  for  reinstatement  on  a 
form  and  in  a  manner  prescribed  by  the 
Administrator. 

§141.89    Maintenance  of  peraonnei, 
facilities,  and  equipment 

The  holder  of  a  pilot  school  certificate 
or  provisional  pilot  school  certificate 
may  not  provide  training  to  a  student 
who  is  enrolled  in  an  approved  course 
of  training  unless: 

(a)  Each  airport,  aircraft,  and  facility 
necessary  for  that  training  meets  the 
standards  specified  in  the  holder's 
approved  training  course  outline  and 
the  appropriate  requirements  of  this 
part;  and 

(b)  Except  as  provided  in  §  141.87  of 
this  part,  each  chief  instructor,  assistant 
chief  instructor,  check  instructor,  or 
instructor  meets  the  qualifications 
specified  in  the  holder's  approved 
course  of  training  and  the  appropriate 
requirements  of  this  part. 


§141.91    Satellltal 

The  holder  of  a  pilot  school  certificate 
or  provisional  pilot  school  certificate 
may  conduct  ground  training  or  flight 
training  in  an  approved  course  of 
training  at  a  base  other  than  its  main 
operations  base  if: 

(a)  An  assistant  chief  instructor  is 
designated  for  each  satellite  base,  and 
that  assistant  chief  instructor  is 
available  at  the  satellite  pilot  school  or. 
if  away  from  the  premises,  by  telephone, 
radio,  or  other  electronic  means  during 
the  time  that  training  is  provided  for  an 
approved  training  course; 

(b)  The  airport,  facilities,  and 
personnel  used  at  the  satelUte  base  meet 
the  appropriate  requirements  of  subpart 
B  of  this  part  and  its  approved  training 
course  outline; 

(c)  The  instructors  are  under  the 
direct  supervision  of  the  chief  instructor 
or  assistant  chief  instructor  for  the 
appropriate  training  course,  who  is 
readily  available  for  consultation  in 
accordance  with  §  141.85(b)  of  this  part; 
and 

(d)  The  FAA  Flight  Standards  District 
Office  having  jurisdiction  over  the  area 
in  which  the  school  is  located  is 
notified  in  writing  if  training  is 
conducted  at  a  base  other  than  the  ' 
school's  main  operations  base  for  more 
than  7  consecutive  days. 

§141.93    Enrollment 

(a)  The  holder  of  a  pilot  school 
certificate  or  a  provisional  pilot  school 
certificate  shall,  at  the  time  a  student  is 
enrolled  in  an  approved  training  course, 
furnish  that  student  vidth  a  copy  of  the 
following: 

(1)  A  certificate  of  enrollment 
containing — 
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(1)  The  name  of  the  course  in  which 
'^e  student  is  enrolled;  aad 

(ii)  The  date  of  that  enrollment. 

(2)  A  copy  of  the  student's  training 
syllabus. 

(3)  A  copy  of  the  safety  procediues 
and  practices  developed  by  the  school 
that  describe  the  use  of  school's 
facilities  and  the  operation  of  its 
aircraft.  Those  procedures  and  practices 
shall  include  training  on  at  least  the 
following  information — 

(i)  The  weather  minimiuns  required 
by  the  school  for  dual  and  solo  flights: 

(ii)  Tlie  procedures  for  starting  and 
taxiing  aircraft  on  the  ramp; 

(iii)  Fire  precautions  and  procedures; 

(iv)  Redispatch  procedures  after 
improgrammed  landings,  on  and  off 
airports; 

(v)  Aircraft  discrepancies  and  write- 
offs; 

(vi)  Securing  of  aircraft  when  not  in 
use; 

(vii)  Fuel  reserves  necessary  for  local 
and  cross-country  flights; 

(viii)  Avoidance  of  other  aircraft  in 
flight  and  on  the  groimd; 

(ix)  Minimum  altitude  limitations  and 
simulated  emergency  landing 
instructions;  and 

(x)  A  description  of  and  instructions 
regarding  the  use  of  assigned  practice 
areas. 

(b)  The  holder  of  a  pilot  school 
certificate  or  provisional  pilot  school 
certificate  must  maintain  a  monthly 
listing  of  persons  enrolled  in  each 
training  course  offered  by  the  school. 

{141.95    Graduation  canfflcata. 

(a)  The  holder  of  a  pilot  school 
certificate  or  provisional  pilot  school 
certificate  shall  issue  a  graduation 
certificate  to  each  student  who 
completes  its  approved  course  of 
training. 

(b)  The  graduation  certificate  must  be 
issued  to  the  student  upon  completion 
of  the  course  of  training  and  contain  at 
least  the  following  information: 

(1)  The  name  of  the  school  and  the 
certificate  number  of  the  school; 

(2)  The  name  of  the  graduate  to  whom 
it  was  issued: 

(3)  The  course  of  training  for  which  it 
was  issued; 

(4)  The  date  of  graduation; 

(5)  A  statement  that  the  student  has 
satisfactorily  completed  each  required 
stage  of  the  approved  course  of  training 
including  the  tests  for  those  stages; 

(6)  A  certification  of  the  information 
contained  on  the  graduation  certificate 
by  the  chief  instructor  for  that  course  of 
training;  and 

(7)  A  statement  showing  the  cross- 
coimtry  training  that  the  student 
received  in  the  course  of  training. 


Subpart  F— Records 

{141.101    Training  records. 

(a)  Each  holder  of  a  pilot  school 
certificate  or  provisional  pilot  school 
certificate  must  establish  and  maintain 
a  ciurent  and  accurate  record  of  the 
participation  of  each  student  enrolled  in 
an  approved  course  of  training 
conducted  by  the  school  that  includes 
the  following  information: 

(1)  The  date  the  student  was  enrolled 
in  the  approved  course; 

(2)  A  cnronological  log  of  the 
student's  course  attendance,  subjects, 
and  flight  operations  covered  in  the 
student's  training,  and  the  names  and 
grades  of  any  tests  taken  by  the  student; 
and 

(3)  The  date  the  student  graduated, 
terminated  training,  or  transferred  to 
another  school. 

(b)  The  records  required  to  be 
maintained  in  a  student's  logbook  will 
not  suffice  for  the  record  required  by 
paragraph  (a)  of  this  section. 

(c)  Whenever  a  student  graduates, 
terminates  training,  or  transfers  to 
another  school,  the  student's  record 
must  be  certified  to  that  effect  by  the 
chief  instructor. 

(d)  The  holder  of  a  pilot  school 
certificate  or  a  provisional  pilot  school 
certificate  must  retain  each  student 
record  required  by  this  section  for  at 
least  1  year  from  the  date  that  the 
student: 

(1)  Graduates  fi-om  the  course  to 
which  the  record  pertains; 

(2)  Terminates  enrollment  in  the 
course  to  which  the  record  pertains;  or 

(3)  Transfers  to  another  school. 

(e)  The  holder  of  a  pilot  school 

,  certificate  or  a  provisional  pilot  school 
certificate  must  make  a  copy  of  the 
student's  training  record  available  to  the 
student  upon  request. 

Appendix  A  tp  Part  141— Recreational  Pilot 
Certification  Course 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  required  for  a 
recreational  pilot  certification  course  under 
this  part,  for  the  following  ratings: 

(a)  Airplane  single-engine. 

(b)  Rotorcraft  helicopter. 

(c)  Rotorcraft  gyroplane. 

2.  Eligibility  for  enrollment.  A  person  must 
bold  a  student  pilot  certificate  prior  to 
enrolling  in  the  flight  portion  of  the 
recreational  pilot  certification  course. 

3.  Aeronautical  knowledge  training.  Each 
approved  course  must  include  at  least  20 
hours  of  ground  training  on  the  following 
aeronautical  knowledge  areas,  appropriate  to 
the  aircraft  category  and  class  for  which  the 
course  applies: 

(a)  Applicable  Federal  Aviation 
Regulations  for  recreational  pilot  privileges, 
limitations,  and  flight  operations; 

(b)  Accident  reporting  requirements  of  the 
National  Transportation  Safety  Board; 


(c)  Applicable  subjects  in  the 
"Aeronautical  Information  Manual"  and  the 
appropriate  FAA  advisory  circulars; 

(d)  Use  of  aeronautical  charts  for  VFR 
luvigation  using  pilotage  with  the  aid  of  a 
magnetic  compass; 

(e)  Recognition  of  critical  weather 
situations  from  the  ground  and  in  flight, 
windshear  avoidance,  and  the  procurement 
and  use  of  aeronautical  weather  reports  and 
forecasts; 

(f)  Safe  and  efficient  operation  of  aircraft, 
including  collision  avoidance,  and 
recognition  and  avoidance  of  wake 
turbulence: 

(g)  Effects  of  density  alUtude  on  takeoff  and 
climb  performance: 

(h)  Weight  and  balance  computations; 

(i)  Principles  of  aerodynamics, 
{Xjwerplants,  and  aircraft  systems; 

(j)  Stall  awareness,  spin  entry,  spins,  and 
spin  recovery  techniques,  if  applying  for  an 
airplane  single-engine  rating: 

(k)  Aeronautical  decision  making  and 
judgment:  and 

(1)  Preflight  action  that  includes — 

(1)  How  to  obtain  information  on  runway 
lengths  at  airports  of  intended  use,  data  on 
takeoff  and  landing  distances,  weather 
reports  and  forecasts,  and  fuel  requirements; 
and 

(2)  How  to  plan  for  alternatives  if  the 
planned  flight  cannot  be  completed  or  delays 
are  encountered. 

4.  Fli^t  training,  (a)  Each  approved  course 
must  include  at  least  30  hours  of  flight 
training  (of  which  15  hours  must  he  with  a 
certificated  flight  instructor  and  3  hours  must 
be  solo  flight  training)  on  the  approved  areas 
of  operation  listed  in  paragraph  (c)  of  this 
section  that  are  appropriate  to  the  aircraft 
category  and  class  rating  for  which  the  course 
applies,  including: 

(1)  Except  as  provided  in  §  61.100  of  this 
chapter,  2  hours  of  dual  flight  training  to  and 
at  an  airport  that  is  located  more  than  25 
nautical  miles  from  the  airport  where  the 
applicant  normally  trains,  with  at  least  three 
takeoffs  and  three  landings;  and 

(2)  3  hours  of  dual  flight  training  in  an 
aircraft  that  is  appropriate  to  the  aircraft 
category  and  class  for  which  the  course 
applies,  in  preparation  for  the  practical  test 
within  60  days  preceding  the  date  of  the  test. 

(b)  Each  training  flight  must  include  a 
preflight  briefing  and  a  postflight  critique  of 
the  student  by  the  flight  instructor  assigned 
to  that  flight. 

(c)  Flight  training  must  include  the 
following  approved  areas  of  operation 
appropriate  to  the  aircraft  category  and  class 
rating — 

(1)  For  an  airplane  single-engine  course:  (i) 
Preflight  preparation: 

(ii)  Preflight  procedures: 

(iii)  Airport  operations; 

(iv)  Takeoffs,  landings,  and  go-arounds; 

(v)  Performance  maneuvers; 

(vi)  Ground  reference  maneuvers; 

(vii)  Navigation; 

(viii)  Slow  flight  and  stalls; 

(ix)  Emergency  operations;  and 

(x)  Postflight  procedures. 

(2)  For  a  rotorcraft  helicopter  course:  (i) 
Preflight  preparation; 
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(ii)  Preflight  procedures; 
(iii)  AirfMjrt  and  heliport  operations; 
(iv)  Hovering  maneuvers; 
(v)  Takeoffs,  landings,  and  go-arounds; 
(vi)  Performance  maneuvers: 
(vii)  Navigation; 

(viii)  Emergency  operations;  and 
(ix)  Postfli^t  procedure* 
(3)  For  a  rotorcraft  gyroplane  course:  (i) 
Preflight  preparation; 
(ii)  Preflight  procedures; 
(iii)  Airport  operations: 
(iv)  Takeofls,  landings,  and  go-arounds: 
(v)  Performance  maneuvers; 
(vi)  Ground  reference  maneuvers; 
(vii)  Navigation; 
(viii)  Flight  at  slow  airspeeds; 
(ix)  Emergency  operations:  and 
(x)  Postflight  procedures. 

5.  Solo  flight  training.  Each  approved 
course  must  include  at  least  3  hours  of  solo 
flight  training  on  the  approved  areas  of 
operation  listed  in  paragraph  (c)  of  section 
No.  4  of  this  appendix  ^at  are  appropriate 
to  the  aircraft  category  and  class  rating  for 
which  the  course  applies. 

6.  Stage  checks  and  end-of-course  tests,  (a) 
Each  student  enrolled  in  a  recreational  pilot 
course  must  satisfactorily  accomplish  the 
stage  checks  and  end-of-course  tests,  in 
accordance  with  the  school's  approved 
training  course,  consisting  of  the  approved 
areas  of  operation  listed  in  paragraph  (c)  of 
section  No.  4  of  this  appendix  that  are 
appropriate  to  the  aircraft  category  and  class 
rating  for  which  the  course  applies. 

(b)  Each  student  must  demonstrate 
satisfactory  proficiency  prior  to  being 
endorsed  to  operate  an  aircraft  in  solo  flight. 

Appendix  B— Private  Pilot  Certification 
Course 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  for  a  private  pilot 
certification  course  required  under  this  part, 
for  the  following  ratings: 

(a)  Airplane  single-engine. 

(b)  Airplane  multiengine. 

(c)  Rotorcraft  helicopter. 

(d)  Rotorcraft  gyroplane. 

(e)  Powered-lift. 

(f)  Glider. 

(g)  Lighter-than-air  airship, 
(h)  Lighter-than-air  l>alloon. 

2.  Eligibility  for  enrollment.  A  person  must 
hold  a  recreational  or  student  pilot  certificate 
prior  to  enrolling  in  the  flight  portion  of  the 
private  pilot  certification  course. 

3.  Aeronautical  knowledge  training. 

(a)  Each  approved  course  must  include  at 
least  the  following  ground  training  on  the 
aeronautical  knowledge  areas  listml  in 
p)aragraph  (b)  of  this  section,  appropriate  to 
the  aircraft  category  and  class  rating: 

(1)  35  hours  of  training  if  the  course  is  for 
an  airplane,  rotorcraft,  or  powered-lift 
category  rating. 

(2)  15  hours  of  training  if  the  course  is  for 
a  glider  category  rating. 

(3)  10  hours  of  training  if  the  course  is  for 
a  lighter-than-air  category  with  a  balloon 
class  rating. 

(4)  35  hours  of  training  if  the  course  is  for 
a  lighter-than-air  category  with  an  airship 
class  rating. 

(b)  Ground  training  must  include  the 
fblloMdng  aeronautical  knowledge  areas: 


(1)  Applicable  Federal  Aviation 
Regulations  for  private  pilot  privileges, 
limitations,  and  flight  operations; 

(2)  Accident  reporting  requirements  of  the 
National  Transportation  Safety  Board: 

(3)  Applicable  subjects  of  the 
"Aeronautical  Information  Manual"  and  the 
appropriate  FAA  advisory  circulars; 

(4)  Aeronautical  charts  for  VFR  navigation 
using  pilotage,  dead  reckoning,  and 
navigation  systems; 

(5)  Radio  communication  procedures; 

(6)  Recognition  of  critical  weather 
situations  firom  the  ground  and  in  flight, 
windshear  avoidance,  and  the  procurement 
and  use  of  aeronauUcal  weather  reports  and 
fwecasts; 

(7)  Safe  and  efficient  operation  of  aircraft, 
including  colUsion  avoidance,  and 
recognition  and  avoidance  of  vrake 
turbulence; 

(8)  Effects  of  density  altitude  on  takeoff 
and  climb  performance; 

(9)  Weight  and  balance  computations; 

(10)  Principles  of  aerodynamics, 
powerplants,  and  aircraft  systems: 

(11)  If  the  course  of  training  is  for  an 
airplane  category  or  glider  category  rating, 
stall  awareness,  spin  entry,  spins,  and  spin 
recovery  techniques: 

(12)  Aeronautical  decision  making  and 
judgment:  and 

(13)  Preflight  action  that  includes— 

(i)  How  to  obtain  information  on  runway 
lengths  at  airports  of  intended  use,  data  on 
takeoff  and  landing  distances,  weather 
reports  and  forecasts,  and  fuel  requirements: 
and 

(ii)  How  to  plan  for  alternatives  if  the 
planned  flight  cannot  t>e  completed  or  delays 
are  encountered. 

4.  Flight  training,  (a)  Each  approved  course 
must  include  at  least  the  following  flight 
training,  as  provided  in  this  section  and 
section  No.  5  of  this  appendix,  on  the 
approved  areas  of  operation  listed  in 
paragraph  (d)  of  this  section,  appropriate  to 
the  aircraft  category  and  class  rating: 

(1)  35  hours  of  training  if  the  course  is  for 
an  airplane,  rotorcraft,  powered-lift,  or 
airship  rating. 

(2)  6  hours  of  training  if  the  course  is  for 
a  glider  rating. 

(3)  8  hours  of  training  if  the  course  is  for 
a  l>alloon  rating. 

(b)  Each  approved  course  must  include  at 
least  the  following  flight  training: 

(1)  For  an  airplane  singfe-engine  course:  20 
hours  of  flight  training  from  a  certificated 
flight  instructor  on  the  approved  areas  of 
operation  in  paragraph  (d)(1)  of  this  section 
that  includes  at  least — 

(i)  Except  as  provided  in  §  61 . 1 1 1  of  this 
chapter,  3  hours  of  cross-country  flight 
training  in  a  single-engine  airplane; 

(ii)  3  hours  of  night  flight  training  in  a 
single-engine  airplane  that  includes— 

(A)  One  cross-country  flight  of  more  than 
100-nautical-miles  total  distance:  and 

(B)  10  takeo%  and  10  landings  to  a  full 
stop  (with  each  landing  involving  a  flight  in 
the  traffic  f)attern)  at  an  airport. 

(iii)  3  hours  of  instrument  training  in  a 
single-engine  airplane;  and 

(iv)  3  hours  of  flight  training  in  a  single- 
engine  airplane  in  preparation  for  the 


practical  test  within  60  days  preceding  the 
date  of  the  test. 

(2)  For  an  airplane  multiengine  course:  20 
hours  of  flight  training  from  a  certificated 
flight  instructor  on  the  approved  areas  of 
operation  in  paragraph  (d)(2)  of  this  section 
that  includes  at  least— 

(i)  Except  as  provided  in  §61.111  of  this 
chapter,  3  hours  of  cross-country  flight 
training  in  a  multiengine  airplane: 

(ii)  3  hours  of  night  flight  training  in  a 
multiengine  airplane  that  includes — 

(A)  One  cross-country  flight  of  mor«  than 
lOO-nautical-miles  total  distance:  and 

(B)  10  takeo%  and  10  landings  to  a  full 
stop  (with  each  landing  involving  a  flight  in 
the  traffic  pattern)  at  an  airport. 

(iii)  3  hours  of  instrument  training  in  a 
multiengine  airplane;  and 

(iv)  3  hours  of  flight  training  in  a 
multiengine  airplane  in  preparation  for  the 
practical  test  within  60  days  preceding  the 
date  of  the  test. 

(3)  For  a  rotorcraft  helicopter  course:  20 
hours  of  flight  training  from  a  certificated 
flight  instruaor  on  the  approved  areas  of 
operation  in  paragraph  (d)(3)  of  this  section 
that  includes  at  least — 

(i)  Except  as  provided  in  §61.111  of  this 
chapter,  3  hours  of  cross-country  flight 
training  in  a  heUcopter. 

(ii)  3  hours  of  night  flight  training  in  a 
helicopter  that  includes — 

(A)  One  cross-country  flight  of  more  than 
50-nautical-miles  total  distance:  and 

(B)  10  takeoffe  and  10  landings  to  a  full 
stop  (with  each  landing  involving  a  flight  in 
the  traffic  pattern)  at  an  airport. 

(iii)  3  hours  of  flight  training  in  a 
helicopter  in  preparation  for  the  practical  test 
within  60  days  preceding  the  date  of  the  test. 

(4)  For  a  rotorcraft  gyroplane  course:  20 
hours  of  flight  training  from  a  certificated 
flight  instructor  on  the  approved  areas  of 
operation  in  paragraph  (d)(4)  of  this  section 
that  includes  at  least — 

(i)  Except  as  provided  in  §61.111  of  this 
chapter,  3  hours  of  cross-countiy  flight 
training  in  a  gyroplane. 

(ii)  3  hours  of  night  flight  training  in  a 
gyroplane  that  includes — 

(A)  One  cross-country  flight  over  50- 
nautical-miles  total  distance:  and 

(B)  10  takeoffs  and  10  landings  to  a  full 
stop  (with  each  landing  mvolving  a  flight  in 
the  traffic  pattern)  at  an  airport. 

(iii)  3  houra  of  flight  training  in  a  gyroplane 
in  preparation  for  the  practical  test  within  60 
days  preceding  the  date  of  the  test. 

(5)  For  a  powered-lift  course:  20  hours  of 
flight  training  from  a  certificated  flight 
instructor  on  the  approved  areas  of  operaUon 
in  paragraph  (d)(5)  of  this  section  that 
includes  at  least — 

(i)  Except  as  provided  in  §61.111  of  this 
chapter,  3  hours  of  cross-country  flight 
training  in  a  powered-lift: 

(ii)  3  hours  of  night  flight  training  in  a 
powered-lift  that  includes— 

(A)  One  cross-country  flight  of  more  than 
lOO-nautical-miles  total  distance:  and 

(B)  10  takeoffs  and  10  landings  to  a  full 
stop  (with  each  landing  involving  a  flight  in 
the  traffic  pattern)  at  an  airport. 

(iii)  3  hours  of  instrument  training  in  a 
powered-lift:  and 
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(iv)  3  hours  of  flight  training  in  a  powered- 
lift  in  pref)aration  for  the  practical  test, 
within  60  days  preceding  the  date  of  the  test. 

(6)  For  a  glider  course:  4  hours  of  flight 
training  from  a  certificated  flight  instructor 
on  the  approved  areas  of  operation  in 
paragraph  (d)(6)  of  this  section  that  includes 
at  least — 

(i)  Five  training  flights  in  a  glider  on 
latinch/tow  procedures  approved  for  the 
course  and  in  the  appropriate  approved  areas 
of  operation  listed  in  paragraph  [d)(6)  of  this 
section:  and 

(ii)  Three  training  flights  in  a  glider  in 
preparation  for  the  practical  test  within  60 
days  preceding  the  date  of  the  test. 

(7)  For  a  !ighter-than-air  airship  course:  20 
hours  of  flight  training  from  a  commercial 
pilot  with  an  airship  rating  on  the  approved 
areas  of  operation  in  paragraph  (d)(7)  of  this 
section  that  Includes  at  least — 

(i)  Except  as  provided  in  §61.111  of  this 
chapter.  3  hours  of  cross-country  flight 
training  in  an  airship: 

(ii)  3  hours  of  night  flight  training  in  an 
airship  that  includes — 

(A)  One  cross-country  flight  over  25- 
nautical-miles  total  distance:  and 

(B)  Five  takeo%  and  Ave  landings  to  a  fiill 
stop  (with  each  landing  involving  a  flight  in 
the  trafflc  pattern)  at  an  airport. 

(iii)  3  hours  of  instrument  training  in  an 
airship:  and 

(iv)  3  hours  of  flight  training  in  an  airship 
in  preparation  for  the  practical  test  within  60 
days  preceding  the  date  of  the  test. 

(8)  For  a  li^ter-thaimir  balloon  course:  8 
hours  of  flight  training,  including  at  least  five 
flights,  from  a  commercial  pilot  with  a 
balloon  rating  on  the  approved  areas  of 
operation  in  [jaragraph  (d)(8}  of  this  section, 
that  includes — 

(i)  If  the  training  is  being  performed  in  a 
gas  balloon — 

(A)  Two  flights  of  1  hour  each; 

(B)  One  flight  involving  a  controlled  ascent 
to  3,000  feet  above  the  launch  site:  and 

(C)  Two  flights  in  preparation  for  the 
practical  test  within  60  days  preceding  the 
date  of  the  test. 

(ii)  If  the  training  is  being  performed  in  a 
balloon  with  an  airborne  heater — 

(A)  Two  flights  of  30  minutes  each: 

(B)  One  flight  involving  a  controlled  ascent 
to  2.000  feet  above  the  launch  site;  and 

(C)  Two  flights  in  preparation  for  the 
practical  test  within  60  days  preceding  the 
date  of  the  test. 

(c)  For  use  of  flight  simulators  or  flight 
training  devices: 

(1)  The  course  may  include  training  in  a 
flight  simulator  or  flight  training  device, 
provided  it  is  representative  of  the  aircraft  for 
which  the  course  is  approved,  meets  the 
requirements  of  this  paragraph,  and  the 
training  is  given  by  an  instructor. 

(2)  Training  in  a  flight  simulator  that  meets 
the  requirements  of  §  141.41(a)  of  this  part 
may  be  credited  for  a  maximum  of  15  percent 
of  the  total  flight  training  hour  requirements 
of  the  approved  course,  or  of  this  section, 
whichever  is  less. 

(3)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(b)  of  this 
part  may  be  credited  for  a  maximum  of  7.5 
percent  of  the  total  flight  training  hour 


requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(4)  Training  in  flight  simulators  or  flight 
training  devices  described  in  paragraphs 
(c)(2)  and  (c)(3)  of  this  section,  if  used  in 
combination,  may  be  credited  for  a  maximum 
of  15  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less.  However, 
credit  for  training  in  a  flight  training  device 
that  meets  the  requirements  of  §141. 41(b) 
cannot  exceed  the  limitation  provided  for  in 
paragraph  (c)(3)  of  this  section. 

(d)  Each  approved  course  must  include  the 
flight  training  on  the  approved  areas  of 
operation  listed  in  this  paragraph  that  are 
appropriate  to  the  aircraft  category  and  class 
rating — 

(1)  For  a  siitgle-engine  airplane  course:  (i) 
Preflight  prep>aration; 

(ii)  F*reflight  procedures; 

(iii)  Airport  and  seaplane  base  operations: 

(iv)  Takeoffs.  landings,  and  go-arounds; 

(v)  Performance  maneuvers: 

(vi)  Ground  reference  maneuvers; 

(vii)  Navigation; 

(viii)  Slow  flight  and  stalls; 

(ix)  Basic  instrument  maneuvers; 

(x)  Emergency  operations; 

(xi)  Night  operations,  and 

(xii)  Postflight  procedures. 

(2)  For  a  multiengine  airplane  course:  (i) 
Preflight  preparation: 

(ii)  Preflight  procedures: 

(iii)  Airport  and  seaplane  base  operations; 

(iv)  Takeo&,  landings,  and  go-arounds: 

(v)  Performance  maneuven: 

(vi)  Ground  reference  maneuvers: 

(vii)  Navigation: 

(viii)  Slow  flight  and  stalls; 

(ix)  Basic  instrument  maneuvers; 

(x)  Emergency  operations: 

(xi)  Multiengine  ofwrations; 

(xii)  Night  operations;  and 

(xiii)  Postflight  procedures. 

(3)  For  a  rotorcraft  helicopter  course:  (i) 
Preflight  prefkaration: 

(ii)  Preflight  procedures: 

(iii)  Airport  and  heliport  operations; 

(iv)  Hovering  maneuvers: 

(v)  Takeofls.  landings,  and  go-arounds; 

(vi)  Performance  maneuvers: 

(vii)  Navigation: 

(viii)  Emergency  operations; 

(ix)  Night  operations;  and 

(x)  Postflight  procedures. 

(4)  For  a  rotorcraft  gyroplane  couree: 
(i)  Preflight  preparation: 

(ii)  Preflight  procedures: 

(iii)  Airport  operations; 

(iv)  Takeoffs.  landings,  and  go-arounds: 

(v)  Performance  maneuvers; 

(vi)  Ground  reference  maneuvers; 

(vii)  Navigation: 

(viii)  Flight  at  slow  airspeeds; 

(ix)  Emergency  operations; 

(x)  Night  operations:  and 

(xi)  Postflight  procedures. 

(5)  for  a  powered-lift  course:  (i)  Preflight 
preparation: 

(ii)  Preflight  procedures: 

(iii)  Airport  and  heliport  operations; 

(iv)  Hovering  maneuvers: 

(v)  Takeoffs,  landings,  and  go-arounds: 

(vi)  Performance  maneuvers: 

(vii)  Ground  reference  maneuvers; 


(viii)  Navigation; 

(ix)  Slow  flight  and  stalls; 

(x)  Basic  instrument  maneuvers; 

(xi)  Emergency  ofjerations; 

(xii)  Night  operations:  and 

(xiii)  Postflight  procedures. 

(6)  For  a  glider  course:  (i)  Preflight 
preparation; 

(ii)  Preflight  procedures; 
(iii)  Airport  and  gliderport  operations; 
(iv)  Launches/tows,  as  appropriate,  and 
landings; 
(v)  Performance  speeds; 
(vi)  Soaring  techniques: 
(vii)  Performance  maneuvers; 
(viii)  Navigation: 
(ix)  Slow  flight  and  stalls; 
(x)  Emergency  operations;  and 
(xi)  Postflight  procedures. 

(7)  For  a  lighter-than-air  airship  course:  (i) 
Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Airport  operations; 

(iv)  Takeoffs.  landings,  and  go-arounds; 

(v)  Performance  maneuvers: 

(vi)  Ground  reference  maneuven; 

(vii)  Navigation; 

(viii)  Emergency  operations;  and 

(ix)  Postflight  procedures. 

(8)  For  a  lighter-than-air  balloon  course:  [i] 
Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Airport  operations: 

(iv)  Launches  and  landings; 

(v)  Performance  maneuvers; 

(vi)  Navigation; 

(vii)  Emergency  operations;  and 

(viii)  Postflight  procedures. 

5.  Solo  flight  training.  Each  approved 
course  must  include  at  least  the  following 
solo  flight  training: 

(a)  For  an  airplane  single-engine  course:  5 
hours  of  solo  flight  training  in  a  single-engine 
airplane  on  the  approved  areas  of  operation 
in  paragraph  (d)(1)  of  section  No.  4  of  this 
appendix  that  includes  at  least — 

(1)  One  solo  cross-country  flight  of  at  least 
100  nautical  miles  with  landings  at  a 
minimum  of  three  points,  and  one  segment 
of  the  flight  consisting  of  a  straight-line 
distance  of  at  least  50  nautical  miles  between 
the  takeoff  and  landing  locations:  and 

(2)  Three  takeoffs  and  three  landings  to  a 
full  stop  (with  each  landing  involving  a  flight 
in  the  trafflc  pattern)  at  an  airport  with  an 
operating  control  tower. 

(b)  For  an  airplane  multiengine  course:  5 
hours  of  flight  training  in  a  multiengine 

.airplane  performing  the  functions  of  a  pilot 
in  command  while  under  the  supervision  of 
a  certiflcated  flight  instructor.  The  training 
shall  consist  of  the  approved  areas  of 
operation  in  paragraph  (d)(2)  of  section  No. 
4  of  this  appendix,  and  include  at  least — 

(1)  One  cross-country  flight  of  at  least  100 
nautical  miles  with  landings  at  a  minimum 
of  three  points,  and  one  segment  of  the  flight 
consisting  of  a  straight-line  distance  of  at 
least  50  nautical  miles  between  the  takeoff 
and  landing  locations;  and 

(2)  Three  takeoffs  and  three  landings  to  a 
full  stop  (with  each  landing  involving  a  flight 
in  the  trafflc  pattern)  at  an  airport  with  an 
operating  control  tower. 

(c)  For  a  rotorcraft  helicopter  course:  5 
hours  of  solo  flight  training  in  a  helicopter 
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on  the  approved  areas  of  operation  in 
paragraph  (d)(3)  of  section  No.  4  of  this 
appendix  that  includes  at  least — 

(1)  One  solo  cross-country  flight  of  more 
than  50  nautical  miles  with  landings  at  a 
minimum  of  three  (X)ints.  and  one  segment 
of  the  flight  consisting  of  a  straight  line 
distance  of  at  least  25  nautical  miles  between 
the. takeoff  and  landing  locations:  and 

(2)  Three  takeoffs  and  three  landings  to  a 
full  stop  (with  each  landing  involving  a  flight 
in  the  traffic  pattern)  at  an  airport  with  an 
operating  control  tower. 

(d)  For  a  rotorcraft  gyroplane  course:  5 
hours  of  solo  flight  training  in  gyroplanes  on 
the  approved  areas  of  operation  in  paragraph 
(d)(4)  of  section  No.  4  of  this  appendix  that 
includes  at  least — 

(1)  One  solo  cross-country  flight  of  more 
than  50  nautical  miles  with  landings  at  a 
minimum  of  three  points,  and  one  segment 
of  the  flight  consisting  of  a  straight-line 
distance  of  at  least  25  nautical  miles  between 
the  takeoff  and  landing  locations:  and 

(2)  Three  takeoffs  and  three  landings  to  a 
fiill  stop  (with  each  landing  involving  a  flight 
in  the  traffic  pattern)  at  an  airport  with  an 
operating  control  tower. 

(e)  For  a  powered-lift  course:  5  hours  of 
solo  flight  training  in  a  powered-lift  on  the 
approved  areas  of  operation  in  paragraph 
(d)(5)  of  section  No.  4  of  this  appendix  that 
includes  at  least —  "* 

(1)  One  solo  cross-country  flight  of  at  least 
100  nautical  miles  with  landings  at  a 
minimum  of  three  points,  and  one  segment 
of  the  flight  consisting  of  a  straight-line 
distance  of  at  least  50  nautical  miles  between 
the  takeoff  and  landing  locations;  and 

(2)  Three  takeoffs  and  three  landings  to  a 
full  slop  (with  each  landing  involving  a  flight 
in  the  traffic  pattern)  at  an  airport  with  an 
operating  control  tower. 

(f)  For  a  glider  course:  Two  solo  flights  in 
a  glider  on  the  approved  areas  of  operation 
in  paragraph  (d)(6)  of  section  No.  4  of  this 
apptendix,  and  the  launch  and  tow 
procedures  appropriate  for  the  approved 
course. 

(g)  For  a  lighter-than-air  airship  course:  5 
hours  of  flight  training  in  an  airship 
performing  the  functions  of  pilot  in 
command  while  under  the  supervision  of  a 
commercial  pilot  with  an  airship  rating.  The 
training  shall  consist  of  the  approved  areas 
of  operation  in  paragraph  (d)(7)  of  section 
No.  4  of  this  ap[>endix. 

(h)  For  a  lighter-than-air  balloon  course: 
Two  solo  flights  in  a  balloon  with  an  airborne 
heater  if  the  course  involves  a  balloon  with 
an  airborne  heater,  or,  if  the  course  involves 
a  gas  balloon,  at  least  two  flights  in  a  gas 
balloon  performing  the  functions  of  pilot  in 
command  while  under  the  supervision  of  a 
commercial  pilot  with  a  balloon  rating.  The 
training  shall  consist  of  the  approved  areas 
of  operation  in  paragraph  (d)(8)  of  section 
No.  4  of  this  api>endix.  in  the  kind  of  balloon 
for  which  the  course  applies. 
,    6.  Stage  checks  and  end-of-course  tests. 

(a)  Each  student  enrolled  in  a  private  pilot 
course  must  satisfactorily  accomplish  the 
stage  checks  and  end-of-course  tests  in 
accordance  with  the  school's  approved 
training  course,  consisting  of  the  approved 
areas  of  operation  listed  in  paragraph  (d)  of 


section  No.  4  of  this  appendix  that  are 
appropriate  to  the  aircraft  category  and  class 
rating  for  which  the  course  applies. 

(b)  Each  student  must  demonstrate 
satisfactory  proficiency  prior  to  being 
endorsed  to  operate  an  aircraft  in  solo  flight. 

Appendix  C  to  Part  141^Instrument  Rating 
Course 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  for  an  instrument 
rating  course  and  an  additional  instrument 
rating  course,  required  under  this  pwrt,  for 
the  following  ratings: 

(a)  Instrument — airplane. 

(b)  Instrument — helicopter. 

(c)  Instrument — powered-lift. 

2.  Eligibility  for  enrollment.  A  person  must 
hold  at  least  a  private  pilot  certificate  with 
an  aircraft  category  and  class  rating 
appropriate  to  the  instrument  rating  for 
which  the  course  applies  prior  to  enrolling  in 
the  flight  portion  of  the  instnmient  rating 
course. 

3.  Aeronautical  knowledge  training,  (a) 
Each  approved  course  must  include  at  least 
the  following  ground  training  on  the 
aeronautical  knowledge  areas  listed  in 
paragraph  (b)  of  this  section  appropriate  to 
the  instrument  rating  for  which  the  course 
applies: 

(1)  30  hours  of  training  if  the  course  is  for 
an  initial  instrument  rating. 

(2)  20  hours  of  training  if  the  course  is  for 
an  additional  instrument  rating. 

(b)  Ground  training  must  include  the 
following  aeronautical  knowledge  areas: 

(1)  Applicable  Federal  Aviation 
Regulations  for  IFR  flight  op>erations: 

(2)  Appropriate  information  in  the 
"Aeronautical  Information  Manual"; 

(3)  Air  traffic  control  system  and 
procedures  for  instrument  flight  opjerations; 

(4)  IFR  navigation  and  approaches  by  use 
of  navigation  systems; 

(5)  Use  of  IFR  en  route  and  instrument 
approach  procedure  charts: 

(6)  Procurement  and  use  of  aviation 
weather  repwrts  and  forecasts,  and  the 
elements  of  forecasting  weather  trends  on  the 
basis  of  that  information  and  personal 
observation  of  weather  conditions; 

(7)  Safe  and  efficient  operation  of  aircraft 
under  instrument  flight  rules  and  conditions: 

(8)  Recognition  of  critical  weather 
situations  and  windshear  avoidance; 

(9)  Aeronautical  decision  making  and 
judgment:  and 

(10)  Crew  resource  management,  to  include 
crew  communication  and  coordination. 

4.  Flight  training,  (a)  Each  approved  course 
must  include  at  least -the  following  flight 
training  on  the  approved  areas  of  opjeration 
listed  in  paragraph  (d)  of  this  section, 
appropriate  to  the  instrument-aircraft 
category  and  class  rating  for  which  the  course 
applies: 

(1)  35  hours  of  instrument  training  if  the 
course  is  for  an  initial  instrument  rating. 

(2)  15  hours  of  instnmient  training  if  the 
courae  is  for  an  additional  instrument  rating. 

(b)  For  the  use  of  flight  simulators  or  flight 
training  devices — 

(1)  The  course  may  include  training  in  a 
flight  simulator  or  flight  training  device, 
provided  it  is  representative  of  the  aircraft  for 


which  the  course  is  app>roved,  meets  the 
requirements  of  this  paragraph,  and  the 
training  is  given  by  an  instructor. 

(2)  Training  in  a  flight  simulator  that  meets 
the  requirements  of  §  141.41(a)  of  this  part 
may  be  credited  for  a  maximum  of  50  percent 
of  the  total  flight  Uaining  hour  requirements 
of  the  approved  course,  or  of  this  section, 
whichever  is  less. 

(3)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(b)  of  this 
p>art  may  be  credited  for  a  maximum  of  25 
percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 

-  this  section,  whichever  is  less. 

(4)  Training  in  flight  simulators  or  flight 
training  devices  described  in  paragraphs 
{b)(2)  and  {b)(3)  of  this  section,  if  used  in 
combination,  may  be  credited  for  a  maximum 
of  50  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less.  However, 
credit  for  training  in  a  flight  training  device 
that  meets  the  requirements  of  §141. 41(b)    • 
cannot  exceed  the  limitation  provided  for  in 
paragraph  (b)(3)  of  this  section. 

(c)  Each  approved  course  must  include  the 
following  flight  training — 

(1)  For  an  instrument  airplane  course: 
Instrument  training  time  from  a  certificated 
flight  instructor  with  an  instrument  rating  on 
the  approved  areas  of  op>eration  in  piaragraph 
(d)  of  this  section  including  at  least  one 
cross-country  flight  that — 

(i)  Is  in  the  category  and  class  of  airplane 
that  the  course  is  approved  for,  and  is 
pjerformed  under  IFR: 

(ii)  Is  a  distance  of  at  least  250  nautical 
miles  along  airways  or  ATC-directed  routing 
with  one  segment  of  the  flight  consisting  of 
at  least  a  straight-line  distance  of  100 
nautical  miles  between  airports; 

(iii)  Involves  an  instrument  approach  at 
each  airpwrt:  and 

(iv)  Involves  three  different  kinds  of 
approaches  with  the  use  of  navigation 
systems. 

(2)  For  an  iitstrument  helicopter  course: 
Instrument  training  time  from  a  certificated 
flight  instructor  with  an  instr\mient  ratmg  on 
the  approved  areas  of  operation  in  paragraph 
(d)  of  this  section  including  at  least  one 
cross-country  flight  that — 

(ij  Is  in  a  helicopter  and  is  (>erformed 
under  IFR; 

(ii)  Is  a  distance  of  at  least  100  nautical 
miles  along  airways  or  ATC-directed  routing 
with  one  segment  of  the  flight  consisting  of 
at  least  a  straight-line  distance  of  50  nautical 
miles  between  airpxirts: 

(iii)  Involves  an  instrument  approach  at 
each  airpx)rt;  and 

(iv)  Involves  three  different  kinds  of 
approaches  with  the  use  of  navigation 
systems. 

(3)  For  an  instrument  powered-lift  course: 
Instrument  training  time  &t>m  a  certificated 
flight  instructor  with  an  instrimient  rating  on 
the  approved  areas  of  opieration  in  paragraph 
(d)  of  this  section  including  at  least  one 
cross-country  flight  that — 

(i)  Is  in  a  ix>wered-lift  and  is  performed 
under  IFR; 

(ii)  Is  a  distance  of  at  least  250  nautical 
miles  along  airways  or  ATC-directed  routing 
with  one  segment  of  the  flight  consisting  of 
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at  least  a  straight-line  distance  of  100 
nautical  miles  between  airports; 

(iii)  Involves  an  instrument  approach  at 
each  airport:  and 

(iv)  Involves  three  different  kinds  of 
approaches  with  the  use  of  navigation 
systems. 

(d)  Each  approved  course  must  include  the 
flight  training  on  the  approved  areas  of 
operation  listed  in  this  paragraph  appropriate 
to  the  instrument  aircraft  category  and  class 
rating  for  which  the  course  applies: 

(1)  Preflight  preparation: 

(2)  Preflight  procedures: 

(3)  Air  traffic  control  clearances  and 
(Kocedures: 

(4)  Flight  by  reference  to  instruments; 

(5)  Navigation  systems: 

(6)  Instrument  approach  procedures; 

(7)  Emergency  operationr,  and 

(8)  Postflight  procedures. 

5.  Stage  checks  and  end-of-course  tests. 
Each  student  enrolled  in  an  instrument  rating 
course  must  satisfactorily  accomplish  the 
stage  checks  and  end-of-course  tests,  in 
accordance  with  the  school's  approved 
training  course,  consisting  of  the  approved 
areas  of  operation  listed  in  paragraph  (d)  of 
section  No.  4  of  this  appendix  that  are 
appropriate  to  the  aircraft  category  and  class 
rating  for  which  the  course  applies. 

Appendix  D  to  Part  141— Commercial  Pilot 
Certification  Course 

1.  Applicability.  This  appendix  prescribes 
the  minitniim  curriculum  for  a  commercial 
pilot  certification  course  required  under  this 
part,  for  the  following  ratings: 

(a)  Airplane  single-engine. 

(b)  Airplane  multiengine. 

(c)  Rotorcraft  helicopter. 

(d)  Rotorcrafl  gyroplane. 

(e)  Powered- lift, 
(fl  Glider. 

(g)  Lighter-than-air  airship, 
(h)  Lighter-thaif-air  balloon. 

2.  Eligibility  for  enrollwent.  A  person  must 
hold  the  following  prior  to  enrolling  in  the 
flight  portion  of  the  commercial  pilot 
certification  course: 

(a)  At  least  a  private  pilot  certificate:  and 

(b)  If  the  course  is  for  a  rating  in  an 
airplane  or  a  powered-lift  category,  then  the 
person  must: 

(1)  Hold  an  instrument  rating  in  the  aircraft 
that  is  appropriate  to  the  aircraft  category 
rating  for  which  the  course  applies:  or 

(2)  Be  concurrently  enrolled  in  an 
instrument  rating  course  that  is  appropriate 
to  the  aircraft  category  rating  for  which  the 
course  applies,  and  pass  the  required 
instrument  rating  practical  test  prior  to 
completing  the  commercial  pilot  certification 
course. 

3.  Aeronautical  knowledge  training,  (a) 
Each  approved  course  must  include  at  least 
the  following  ground  training  on  the 
aeronautical  knowledge  areas  listed  in 
paragraph  (b)  of  this  section,  appropriate  to 
the  aircraft  category  and  class  rating  for 
which  the  course  applies: 

(1)  65  hours  of  training  if  the  course  is  for 
an  airplane  category  rating,  powered-lift 
category  rating,  or  a  lighter-than-air  category 
with  an  ainhip  class  rating. 

(2)  30  houn  of  training  if  the  course  is  for 
a  rotorcraft  category  rating 


(3)  20  hours  of  training  if  the  course  is  for 
a  glider  category  rating 

(4)  20  hours  of  training  if  the  course  is  for 
a  lighter-than-air  category  with  a  balloon 
class  rating. 

(b)  Ground  training  must  include  the 
following  aeronautical  knowledge  areas: 

(1)  Federal  Aviation  Regulations  that  apply 
to  commercial  pilot  privileges,  limitations, 
and  flight  operations; 

(2)  Accident  reporting  requirements  of  the 
National  Transportation  Safety  Board: 

(3)  Basic  aerodynamics  and  the  principles 
of  flight: 

(4)  Meteorology,  to  include  recognition  of 
critical  weather  situations,  windshear 
recognition  and  avoidance,  and  the  use  of 
aeronautical  weather  reports  and  forecasts: 

(5)  Safe  and  efficient  op>eration  of  aircraft: 

(6)  Weight  and  balance  computations: 

(7)  Use  of  performance  charts; 

(8)  Significance  and  effects  of  exceeding 
aircraft  performance  limitations; 

(9)  Use  of  aeronautical  charts  and  a 
magnetic  compass  for  pilotage  and  dead 
reckoning; 

(10)  Use  of  air  navigation  facilities; 

(11)  Aeronautical  decision  making  and 
judgment; 

(12)  Principles  and  functions  of  aircraft 
systems: 

(13)  Maneuvers,  procedures,  and 
emergency  operations  appropriate  to  the 
aircraft; 

(14)  Night  and  high-altitude  operations; 

(15)  Descriptions  of  and  procedures  for 
operating  within  the  National  Airspace 
System;  and 

(16)  Procedures  for  flight  and  ground 
training  for  lighter-than-air  ratings. 

4.  Flight  training,  (a)  Each  approved  course 
must  include  at  least  the  following  flight 
training,  as  provided  in  this  section  and 
section  No.  5  of  this  appendix,  on  the 
approved  areas  of  op>eration  listed  in 
paragraph  (d)  of  this  section  that  are 
appropriate  to  the  aircraft  category  and  class 
rating  for  which  the  course  applies: 

(1)  155  houn  of  training  if  the  course  is  for 
an  airplane,  powered-lift,  or  an  airahip  rating. 

(2)  115  hours  of  training  if  the  course  is  for 
a  rotorcraft  rating. 

(3)  6  hours  of  training  if  the  course  is  for 
a  glider  rating. 

(4)  10  hours  and  8  training  flights  if  the 
course  is  for  a  balloon  rating. 

(b)  Each  approved  course  must  include  at 
least  the  following  flight  training: 

(1)  For  an  airplane  single-engine  course:  55 
hours  of  flight  training  from  a  certificated 
flight  instructor  on  the  approved  areas  of 
operation  listed  in  paragraph  (d)(1)  of  this 
section  that  includes  at  least — 

(i)  5  hours  of  mstrument  training  in  a 
single-engine  airplane; 

(ii)  10  hours  of  training  in  a  single-engine 
airplane  that  has  retractable  landing  gear, 
flaps,  and  a  controllable  pitch  propeller,  or 
is  turbine-powered: 

(iii)  One  cross-country  flight  in  a  single- 
engine  airplane  of  at  least  a  2-hour  duration, 
a  total  straight-line  distance  of  more  than  100 
nautical  miles  from  the  original  point  of 
depart\ue,  and  occurring  in  day  VFR 
conditions; 

(iv)  One  cross-country  flight  in  a  single- 
engine  airplane  of  at  least  a  2-hour  duration. 


a  total  straight-line  distance  of  more  than  100 
nautical  miles  from  the  original  point  of 
departure,  and  occtirring  in  night  VFR 
conditions;  and 

(v)  3  hours  in  a  single-engine  airplane  in 
preparation  for  the  practical  test  within  60 
days  preceding  the  date  of  the  test. 

(2)  For  an  airplane  multiengine  course:  55 
hours  of  flight  training  from  a  certificated  • 
flight  instructor  on  the  approved  areas  of 
operation  listed  in  paragraph  (d)(2)  of  this 
section  that  includes  at  least — 

(i)  5  hours  of  instrument  training  in  a 
multiengine  airplane; 

(ii)  10  hours  of  training  in  a  multiengine 
airplane  that  has  retractable  landing  gear, 
flaps,  and  a  controllable  pitch  propeller,  or 
is  turbine- powered; 

(iii)  One  cross-country  flight  in  a 
multiengine  airplane  of  at  least  a  2-hour 
duration,  a  total  straight-line  distance  of 
more  than  100  nautical  miles  from  the 
original  point  of  departure,  and  occurring  in 
day  VFR  conditions; 

(iv)  One  cross-country  flight  in  a 
multiengine  airplane  of  at  least  a  2-hour 
duration,  a  total  straight-line  distance  of 
more  than  100  nautical  miles  from  the 
original  point  of  departure,  and  occurring  in 
ni^t  \rFR  conditions;  and 

(v)  3  hours  in  a  multiengine  airplane  in 
preparation  for  the  practical  test  within  60 
days  preceding  the  date  of  the  test. 

(3)  For  a  rotorcraft  helicopter  course:  30 
hours  of  flight  training  from  a  certificated 
flight  instructor  on  the  approved  areas  of 
operation  listed  in  paragraph  (d)(3)  of  this 
section  that  includes  at  least — 

(i)  5  houra  of  instrument  training; 

(ii)  One  cross-country  flight  in  a  helicopter 
of  at  least  a  2-hour  duration,  a  total  straight- 
line  distance  of  more  than  50  nautical  miles 
from  the  original  point  of  departuje  and 
occurring  in  day  VFR  conditions: 

(iii)  One  cross-country  flight  in  a  helicopter 
of  at  least  a  2-hour  duration,  a  total  straight- 
line  distance  of  more  than  50  nautical  miles 
from  the  original  point  of  departure,  and 
occurring  in  night  VFR  conditions:  and 

(iv)  3  hours  in  a  helicopter  in  preparation 
for  the  practical  test  within  60  days 
preceding  the  date  of  the  test. 

(4)  For  a  rotorcraft  gyroplane  course:  30 
houra  of  flight  training  from  a  certificated 
flight  instructor  on  the  approved  areas  of 
operation  listed  in  paragraph  (d)(4)  of  this 
section  that  includes  at  least — 

(i)  5  houra  of  instrument  training: 

(ii)  One  cross-country  flight  in  a  gyroplane 
of  at  least  a  2-hour  duration,  a  total  straight- 
line  distance  of  more  than  SO  nautical  miles 
from  the  original  point  of  departure,  and 
occurring  in  day  VFR  conditions: 

(iii)  One  cross-country  flight  in  a  gyroplane 
of  at  least  a  2-hour  duration,  a  total  straight- 
line  distance  of  more  than  50  nautical  miles 
from  the  original  point  of  departure,  and 
occurring  in  night  VFR  conditions;  and 

(iv)  3  hours  in  a  gyroplane  in  preparation 
for  the  practical  test  within  60  days 
preceding  the  date  of  the  test 

(5)  For  a  powered-lift  course:  55  houra  of 
flight  training  from  a  certificated  flight 
instructor  on  the  approved  areas  of  operation 
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listed  in  paragraph  (d)(5}  of  this  section  that 
includes  at  least — 

(i)  5  houra  of  instrument  training  in  a 
powered-lift; 

(ii)  One  cross-coimtry  flight  in  a  powered- 
lift  of  at  least  a  2-hour  duration,  a  total 
straight-line  distance  of  more  than  100 
nautical  miles  from  the  original  point  of 
departure,  and  occurring  in  day  VFR 
conditions; 

(iii)  One  cross-country  flight  in  a  powered- 
lift  of  at  least  a  2-hour  duration,  a  total 
straight-line  distance  of  more  than  100 
nautical  miles  from  the  original  point  of 
departure,  and  ocairring  in  night  VFR 
conditions;  and 

(iv)  3  houra  in  a  powered-lift  in 
preparation  for  the  practical  test  within  60 
days  preceding  the  date  of  the  test 

(6)  For  a  glider  course:  4  houra  of  flight 
training  from  a  certificated  flight  instructor 
on  the  approved  areas  of  operation  in 
paragraph  (d)(6)  of  this  section,  that  includes 
at  least — 

(i)  Five  training  flights  in  a  glider  on 
launchytow  procedures  approved  for  the 
couree  and  on  the  appropriate  approved  areas 
of  operation  listed  in  paragraph  (d)(6)  of  this 
section;  and 

(ii)  Three  training  flights  in  a  glider  in 
preparation  for  the  practical  test  within  the 
60  days  preceding  the  date  of  the  test 

(7)  For  a  lighter-than-air  airship  course:  55 
houra  of  flight  training  in  ainhips  from  a 
commercial  pilot  with  an  airahip  rating  on 
the  approved  areas  of  operation  in  paragraph 
(d)(7)  of  this  section  that  includes  at  least— 

(i)  3  houn  of  instrument  training  in  an 
airahip; 

(ii)  One  cross-country  flight  in  an  airahip 
of  at  least  a  1-hour  duration,  a  total  straight- 
line  distance  of  more  than  25  nautical  miles 
from  the  original  point  of  departure,  and 
occurring  in  day  VFR  conditions;  and 

(iii)  One  cross-country  flight  in  an  ainhip 
of  at  least  a  1-hour  duration,  a  total  straight- 
line  distance  of  more  than  25  nautical  miles 
from  the  original  point  of  departure,  and 
occurring  in  night  VFR  conditions;  and 

(iv)  3  houra  in  an  ainhip,  in  pre{>aration 
for  the  practical  test  within  60  days 
preceding  the  date  of  the  test. 

(8)  For  a  lighter-than-air  balloon  course: 
Flig.Ht  training  from  a  commercial  pilot  with 
a  balloon  rating  on  the  approved  areas  of 
operation  in  paragraph  (d)(8)  of  this  section 
that  includes  at  least — 

(i)  If  the  course  involves  training  in  a  gas 
balloon: 

(A)  Two  flights  of  1  hour  each; 

(B)  One  fli^t  involving  a  controlled  ascent 
to  at  least  5,000  feet  above  the  launch  site; 
and 

(C)  Two  flights  in  preparation  for  the 
practical  test  within  60  days  preceding  the 
date  of  the  test. 

(ii)  If  the  course  involves  training  in  a 
balloon  with  an  airborne  heater; 

(A)  Two  flights  of  30  minutes  each; 

(B)  One  flight  involving  a  controlled  ascent 
to  at  least  3,000  feet  above  the  launch  site; 
and  .       *■ 

(C)  Two  flights  in  preparation  for  the 
practical  test  within  60  days  preceding  the 
date  of  the  test. 

(c)  For  the  use  of  flight  simulaton  or  flight 
training  devices: 


(1)  The  coune  may  include  training  in  a 
flight  simulator  or  flight  training  device, 
provided  it  is  representative  of  the  aircraft  for 
which  the  course  is  approved,  meets  the 
requirements  of  this  paragraph,  and  is  given 
by  an  instructor. 

(2)  Training  in  a  flight  simulator  that  meets 
the  requirements  of  §  141.41(a)  of  this  part 
may  be  credited  for  a  mH»iTTniTn  of  20  percent 
of  the  total  flight  training  hour  requirements 
of  the  approved  course,  or  of  this  section, 
whichever  is  less. 

(3)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §141. 41(b)  of  this 
part  may  be  credited  for  a  maximum  of  10 
percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(4)  Training  in  the  flight  training  devices 
described  in  paragraphs  (c)(2)  and  (c)(3)  of 
this  section,  if  used  in  combination,  may  be 
credited  for  a  maximum  of  20  percent  of  the 
total  flight  training  hour  requirements  of  the 
approved  course,  or  of  this  section, 
whichever  is  less.  However,  credit  for 
training  in  a  flight  training  device  that  meets 
the  requirements  of  §  141.41(b)  caimot 
exceed  the  limitation  provided  for  in 
paragraph  (c)(3)  of  this  section. 

(d)  Each  approved  course  must  include  the 
flight  training  on  the  approved  areas  of 
operation  listed  in  this  paragraph  that  are 
appropriate  to  the  aircraft  category  and  class 
rating — 

(1)  For  an  airplane  single-engine  course:  (i) 
Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Airport  and  seaplane  base  operations; 

(iv)  TakeofEs.  landings,  and  go-arounds; 

(v)  Performance  maneuven; 

(vi)  Navigation: 

(vii)  Slow  flight  and  stalls; 

(viii)  Emergency  operations; 

(ix)  High-altitude  operations;  and 

(x)  Postflight  procedures. 

(2)  For  an  airplane  multiengine  course:  (i) 
Preflight  preparation: 

(ii)  Preflight  procedures: 

(iii)  Airport  and  seaplane  base  operations; 

(iv)  Takeofe,  landings,  and  go-arounds; 

(v)  Performance  maneuvere; 

(vi)  Navigation: 

(vii)  Slow  flight  and  stalls; 

(viii)  Emergency  operations; 

(ix)  Multiengine  operations; 

(x)  High-altitude  operations;  and 

(xi)  Postflight  procedures. 

(3)  For  a  rotorcraft  helicopter  course:  (i) 
Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Airport  and  heliport  operations; 

(iv)  Hovering  maneuven; 

Iv)  Takeoffs,  landings,  and  go-arounds; 

(vi)  Performance  maneuven; 

(vii)  Navigation; 

(viii)  Emergency  operations; 

(ix)  Special  operations;  and 

(x)  Postflight  procedures. 

(4)  For  a  rotorcraft  gyroplane  course:  (i) 
Preflight  preparation: 

(ii)  Preflight  procedures; 

(iii)  Airport  operations: 

(iv)  Takeofh,  landings,  and  go-arounds: 

(v)  Performance  maneuven; 

(vi)  Navigation; 

(vii)  Flight  at  slow  ainpeeds; 


(viii)  Emergency  operations;  and 
(ix)  Postflight  procedures. 

(5)  For  a  powered-lift  course:  (i)  Preflight 
preparation; 

(ii)  Preflight  prtKedures; 

(iii)  Airport  and  heliport  operations; 

(iv)  Hovering  maneuvera; 

(v)  TakeofEs,  landings,  and  go-arounds; 

(vi)  Performance  maneuvera; 

(vii)  Navigation: 

(viii)  Slow  flight  and  stalls; 

(ix)  Emergency  operations; 

(x)  High  altitude  operations; 

(xi)  Special  operations;  and 

(xii)  Postflight  procedures. 

(6)  For  0  glider  course:  (i)  Preflight 
preparation: 

(ii)  Preflight  procedures: 
(iii)  Airport  and  gliderport  operations; 
(iv)  Launches/tows,  as  appropriate,  and 
landings: 
(v)  Performance  speeds; 
(vi)  Soaring  techniques; 
(vii)  Performance  maneuvera; 
(viii)  Navigation; 
(ix)  Slow  flight  and  stalls: 
(x)  Emergency  operations;  and 
(xi)  Postflight  procedures. 

(7)  For  a  lighter-than-air  airship  course:  (i) 
Fundamentals  of  instructing; 

(ii)  Technical  subjects: 
(iii)  Preflight  preparation; 
(iv)  Preflight  lessons  on  a  maneuver  to  be 
performed  in  flight; 
(v)  Preflight  procedures: 
(vi)  Airpbrt  operations: 
(vii)  Takeoffs,  landings,  and  go-arounds:  ' 
(viii)  Performance  maneuvera; 
(ix)  Navigation: 
(x)  Emergency  operations:  and 
(xi)  Postflight  procedures. 

(8)  For  a  lighter-than-air  balloon  course:  (i) 
Fundamentals  of  instructing: 

(ii)  Technical  subjects: 

(iii)  Preflight  preparation: 

(iv)  Preflight  lesson  on  a  maneuver  to  be 
performed  in  flight; 

(v)  Preflight  procedures: 

(vi)  Airport  operations; 

(vii)  Launches  and  landings; 

(viii)  Performance  maneuven; 

(ix)  Navigation; 

(x)  Emergency  operations:  and 

(xi)  Postflight  procedures. 

5.  Solo  training.  Each  approved  course 
must  include  at  least  the  following  solo  flight 
training: 

(a)  F{M-  an  airplane  single-engine  course:  10 
houra  of  solo  flight  training  in  a  single-engine 
airplane  on  the  approved  areas  of  operation 
in  paragraph  (d)(1)  of  section  No.  4  of  this 
appendix  that  includes  at  least — 

(1)  One  cross-country  flight,  if  the  training 
is  being  performed  in  the  State  of  Hawaii, 
with  landings  at  a  minimum  of  three  points, 
and  one  of  the  segments  consisting  of  a 
straight-line  distance  of  at  least  150  nautical 
miles; 

(2)  One  cross-country  flight,  if  the  training 
is  being  performed  in  a  State  other  than 
Hawaii,  with  landings  at  a  minimum  of  three 
points,  and  one  segment  of  the  flight 
consisting  of  a  straight-line  distance  of  at 
least  250  nautical  miles:  and 

(3)  5  houn  in  night  VFR  conditions  with 
10  takeoffs  and  10  landings  (with  each 
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landing  involving  a  flight  with  a  traffic 
pattera)  at  an  airport  with  an  operating 
control  tower. 

(b)  For  an  airplane  multiengine  course:  10 
hours  of  flight  training  in  a  multiengine 
airplane  pterforming  the  functions  of  pilot  in 
command  while  under  the  supervision  of  a 
certificated  flight  instructor.  The  training 
shall  consist  of  the  approved  areas  of 
operation  in  paragraph  (d)(2)  of  section  No. 
4  of  this  appendix,  and  include  at  least — 

(1)  One  cross-country  flight,  if  the  training 
is  being  performed  in  the  State  of  Hawaii, 
with  landings  at  a  minimum  of  three  points, 
and  one  of  the  segments  consisting  of  a 
straight-line  distance  of  at  least  150  nautical 
miles; 

(2)  One  cross-country  flight,  if  the  training 
is  being  performed  in  a  State  other  than 
Hawaii,  with  landings  at  a  minimum  of  three 
points  and  one  segment  of  the  flight 
consisting  of  straight-line  distance  of  at  least 
250  nautical  miles;  and 

(3)  5  hours  in  night  VFR  conditions  with 
10  takaofEs  and  10  landings  (with  each 
landing  involving  a  flight  with  a  traffic 
pattern)  at  an  airport  with  an  operating 
control  tower. 

(c)  For  a  mtorcraft  helicopter  course:  10 
hours  of  solo  flight  training  in  a  helicopter 
on  the  approved  areas  of  operation  in 
paragraph  (d)(3)  of  section  No.  4  of  this 
appendix  that  includes  at  least — 

(1)  One  cross-country  flight  with  landings 
at  a  mini""'"!  of  three  points  and  one 
segment  of  the  flight  consisting  of  a  straight- 
line  distance  of  at  least  50  nautical  miles 
from  the  original  point  of  departura;  and 

(2)  5  hours  in  night  VFR  conditions  with 
10  takeo%  and  10  landings  (with  each 
landing  involving  a  flight  with  a  traffic 
pattern)  at  an  airport  with  an  operating 
control  tower. 

(d)  For  a  rotorcraft-gyroplane  course:  10 
hours  of  solo  flight  training  in  a  gyroplane  on 
the  approved  areas  of  operation  in  paragraph 
(d)(4)  of  section  No.  4  of  this  appendix  that 
includes  at  least — 

(1)  One  cross-country  flight  with  landings 
at  a  minimum  of  three  praints,  and  one 
segment  of  the  flight  consisting  of  a  straight- 
line  distance  of  at  least  50  nautical  miles 
from  the  original  p>oint  of  de{>arture;  and 

(2)  5  hours  in  night  VFR  conditions  with 
10  takeo&  and  10  landings  (with  each 
landing  involving  a  flight  with  a  traffic 
pattern)  at  an  airport  with  an  operating 
control  tower. 

(e)  For  a  powered -lift  course:  10  hours  of 
solo  flight  training  in  a  powered-lif)  on  the 
approved  areas  of  operation  in  paragraph 
(d)(5)  of  section  No.  4  of  this  appendix  that 
includes  at  least — 

(1)  One  cross-country  flight,  if  the  training 
is  being  performed  in  the  State  of  Hawaii, 
with  bmdings  at  a  minimum  of  three  points, 
and  one  segment  of  the  flight  consisting  of  a 
straight-line  distance  of  at  least  150  nautical 
miles; 

(2)  One  cross-country  flight,  if  the  training 
is  being  performed  in  a  State  other  than 
Hawaii,  with  landings  at  a  minimum  of  three 
points,  and  one  segment  of  the  flight 
consisting  of  a  straight-line  distance  of  at 
least  250  nautical  miles;  and 

(3)  5  hours  in  night  VFR  conditions  with 
10  takeo&  and  10  landings  (with  each 


landing  involving  a  flight  with  a  traffic 
pattern)  at  an  airport  with  an  operating 
control  tower. 

(f)  For  a  glider  course:  5  solo  flights  in  a 
glider  on  the  approved  areas  of  operation  in 
paragraph  (dK6)  of  section  No.  4  of  this 
appendix. 

(g)  For  a  lighter-than-air  airship  course:  10 
hours  of  flight  training  in  an  airship,  while 
performing  the  functions  of  pilot  in 
command  under  the  supervision  of  a 
commercial  pilot  with  an  airship  rating.  The 
training  shall  consist  of  the  approved  areas 
of  operation  in  paragraph  (d)(7)  of  seflion 
No.  4  of  this  appendix  and  include  at  least — 

(1)  One  cross-country  flight  with  landings 
at  a  Tninimiiin  of  three  points,  and  one 
segment  of  the  flight  consisting  of  a  straight- 
line  distance  of  at  least  25  nautical  miles 
from  the  original  point  of  departure;  and 

(2)  5  hours  in  night  VFR  conditions  with 
10  takeoffs  and  10  landings  (with  each 
landing  involving  a  flight  with  a  traffic 
pattern). 

(h)  For  a  lighter-than-air  balloon  course: 
Two  solo  flights  if  the  course  is  for  a  hot  air 
balloon  rating,  or.  if  the  course  is  for  a  gas 
balloon  rating,  at  least  two  flights  in  a  gas 
balloon,  while  performing  the  duties  of  pilot 
in  command  under  the  supervision  of  a 
commercial  pilot  with  a  balloon  rating.  The 
training  shall  consist  of  the  approved  areas 
of  operation  in  p>aragraph  (d)(8)  of  section 
No.  4  of  this  appendix,  in  the  kind  of  balloon 
for  which  the  course  applies. 

6.  Stage  checks  and  end-of-course  tests,  (a) 
Each  student  enrolled  in  a  commercial  pilot 
course  must  satisfactorily  accomplish  the 
stage  checks  and  end-of-course  tests,  in 
accordance  with  the  school's  approved 
training  course,  consisting  of  the  approved 
areas  of  operation  listed  in  paragraph  (d)  of 
section  No.  4  of  this  appiendix  that  are 
appropriate  to  aircraft  category  and  class 
rating  for  which  the  course  applies. 

(b)  Each  student  must  demonstrate 
satisfactory  proficiency  prior  to  being 
endorsed  to  opwrate  an  aircraft  in  solo  flight 

AppwDdix  E  to  Part  141— Airline  Transport 
Pilot  Certificatioii  Course 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  for  a  airline 
transport  pilot  certification  course  under  this 
pmrt.  for  the  following  ratings: 

(a)  Airplane  single-engine. 

(b)  Airplane  multiengine. 

(c)  Rotorcraft  helicopter. 

(d)  Powered-lift. 

2.  Eligibility  for  enrollment.  Prior  to 
eiutilling  in  the  flight  pxirtion  of  the  airline 
transp>ort  pilot  certification  course,  a  person 
must: 

(a)  Meet  the  aeronautical  experience 
requirements  prescribed  in  subp>art  G  of  p>art 
61  of  this  chapter  for  an  airline  transpmrt 
pilot  certificate  that  is  appropriate  to  the 
aircraft  category  and  class  rating  for  which 
the  course  applies; 

(b)  Hold  at  least  a  commercial  pilot 
certificate  and  an  instrument  rating; 

(c)  Meet  the  military  experience 
requirements  under  $61.73  of  this  chapter  to 
qualify  for  a  commercial  pilot  certificate  and 
an  instrument  rating,  if  the  pwrson  is  a  rated 
military  pilot  or  former  rated  military  pilot  of 
an  Armed  Force  of  the  United  States;  or 


(d)  Hold  either  a  foreign  airline  transport 
pilot  license  or  foreign  commercial  pilot 
license  and  an  instrument  rating,  if  the 
person  holds  a  pilot  license  issued  by  a 
contracting  State  to  the  Convention  on 
International  Civil  Aviation. 

3.  Aeronautical  knowledge  areas,  (a)  Each 
approved  course  must  include  at  least  40 
hours  of  ground  training  on  the  aeronautical 
knowledge  areas  listed  in  pmragraph  (b)  of 
this  section,  appropriate  to  the  aircraft 
category  and  class  rating  for  which  the  course 
applies. 

fb)  Ground  training  must  include  the 
following  aeronautical  knowledge  areas: 

(1)  Applicable  Federal  Aviation 
Regulations  of  this  chapter  that  relate  to 
airline  transport  pilot  privileges,  limitations, 
and  flight  operations; 

(2)  Meteorology,  including  knowledge  of 
and  effects  of  fronts,  frontal  characteristics, 
cloud  formations,  icing,  and  uppier-air  data; 

(3)  General  system  of  weather  and  NOT  AM 
collection,  dissemination,  interpretation,  and 
use; 

(4)  Interpretation  and  use  of  weather 
charts,  map>s,  forecasts,  sequence  repmrts, 
abbreviations,  symbols; 

(5)  National  Weather  Service  functions  as 
they  pertain  to  operations  in  the  National 
Airspece  System; 

(6)  Windshear  and  microburst  awareness, 
identification,  and  avoidance; 

(7)  Principles  of  air  navigation  under 
instrument  meteorological  conditions  in  the 
National  Airspece  System: 

(8)  Air  traffic  control  procedures  and  pilot 
responsibilities  as  they  relate  to  en  route 
operations,  terminal  area  and  radar 
operations,  and  instrument  dep>arture  and 
approach  procedures; 

(9)  Aircraft  loading;  weight  and  balance; 
use  of  charts,  graphs,  tables,  formulas,  and 
computations;  and  the  effects  on  aircraft 
performance; 

(10)  Aerodynamics  relating  to  an  aircraft's 
flight  characteristics  and  performance  in 
normal  and  abnormal  flight  regimes; 

(11)  Human  factors; 

(12)  Aeronautical  decision  making  and 
judgment;  and 

(13)  Crew  resource  management  to  include 
craw  communication  and  coordination. 

4.  Flight  training,  (a)  Each  approved  course 
must  include  at  least  25  hours  of  flight 
training  on  the  approved  areas  of  operation 
listed  in  p>aragraph  (c)  of  this  section 
appropriate  to  the  aircraft  category  and  class 
rating  for  which  the  course  applies.  At  least 
15  houn  of  this  flight  training  must  be 
instrument  flight  training;  and 

(b)  For  the  use  of  flight  simulators  or  flight 
training  devices — 

(1)  The  course  may  include  training  in  a 
flight  simulator  or  flight  training  device, 
provided  it  is  representative  of  the  aircraft  for 
which  the  course  is  approved,  meets  the 
requirements  of  this  i>aragraph.  and  the 
training  is  given  by  an  instructor. 

(2>  Training  in  a  flight  simulator  that  meets 
the  requirements  of  §  141.41(a)  of  this  part 
may  be  credited  for  a  maximum  of  50  percent 
of  the  total  flight  training  hour  requirements 
of  the  approved  course,  or  of  this  section, 
whichever  is  less. 
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(3)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(b)  of  this 
part  may  be  credited  for  a  maximiun  of  25 
percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(4)  Training  in  flight  simulators  or  flight 
training  devices  described  in  paragraphs 
(b)(2)  and  (b)(3)  of  this  section,  if  used  in 
combination,  may  be  credited  for  a  maximum 
of  50  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less.  However, 
credit  for  training  in  a  flight  training  device 
that  meets  the  requirements  of  §  141.41(b) 
cannot  exceed  the  limitation  provided  for  in 
paragraph  (b)(3)  of  the  section. 

(c)  Each  approved  course  must  include 
flight  training  on  the  approved  areas  of 
operation  listed  in  this  paragraph  appropriate 
to  the  aircraft  category  and  class  rating  for 
which  the  course  applies: 

(1)  Preflighf  preparation; 

(2)  Preflight  procedures; 

(3)  Takeoff  and  departure  phase; 

(4)  In-flight  maneuvers; 

(5)  Instrument  procedures: 

(6)  Landings  and  approaches  to  landings; 

(7)  Normal  and  abnormal  procedures; 

(8)  Emergency  procedures;  and 

(9)  Postflight  procedures. 

5.  Stage  checks  and  end-of-course  tests,  (a) 
Each  student  enrolled  in  an  airline  transport 
pilot  course  must  satisfactorily  accomplish 
the  stage  checks  and  end-of-course  tests,  in 
accordance  with  the  school's  approved 
training  course,  consisting  of  the  approved 
areas  of  operation  listed  in  paragraph  (c)  of 
section  No.  4  of  this  appendix  that  are 
appropriate  to  the  aircraft  category  and  class 
rating  for  which  the  course  applies. 

(b)  Each  student  must  demonstrate 
satisfactory  proficiency  prior  to  being 
endorsed  to  operate  an  aircraft  in  solo  flight. 

Appendix  F  to  Part  141— Floght  Instructor 
Certification  Course 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  for  a  fli^t 
instructor  certification  course  and  an 
additional  flight  instructor  rating  course 
required  under  this  pjart,  for  the  following 
ratings: 

(a)  Airplane  single-engine. 

(b)  Airplane  multiengine. 

(c)  Rotorcraft  helicopter. 

(d)  Rotorcraft  gyroplane. 

(e)  Powered-lift. 

(f)  Glider  category. 

2.  Eligibility  for  enrollment.  A  person  must 
hold  the  following  prior  to  enrolling  in  the 
flight  portion  of  the  flight  instructor  or 
additional  flight  instructor  rating  course: 

(a)  A  commercial  pilot  certificate  or  an 
airline  transport  pilot  certificate,  with  an 
aircraft  category  and  class  rating  appropriate 
to  the  flight  instructor  rating  for  which  the 
courae  applies;  and 

(b)  An  instrument  rating  or  privilege  in  an 
aircraft  that  is  appropriate  to  the  aircraft 
category  and  class  rating  for  which  the  course 
applies,  if  the  course  is  for  a  flight  instructor 
airplane  or  pwwered-lift  instrument  rating. 

3.  Aeronautical  knowledge  training,  (a) 
Each  approved  course  must  include  at  least 
the  following  ground  training  in  the 


aeronautical  knowledge  areas  listed  in 
paragraph  (b)  of  this  section: 

(1)  40  hours  of  training  if  the  course  is  for 
an  initial  issuance  of  a  flight  instructor 
certificate;  or 

(2)  20  hours  of  training  if  the  course  is  for 
an  additional  flight  instructor  rating. 

(b)  Ground  training  must  include  the 
following  aeronautical  knowledge  areas: 

(1)  The  fundamentals  of  instructing 
including — 

(i)  The  learning  process; 

(ii)  Elements  of  effective  teaching; 

(iii)  Student  evaluation  and  testing; 

(iv)  Course  development; 

(v)  Lesson  planning;  and 

(vi)  Classroom  training  techniques. 

(2)  The  aeronautical  knowledge  areas  in 
which  training  is  required  for — 

(i)  A  recreational,  private,  and  commercial 
pilot  certificate  that  is  appropriate  to  the 
aircraft  category  and  class  rating  for  which 
the  course  applies;  and 

(ii)  An  instrument  rating  that  is  appropriate 
to  the  aircraft  category  and  class  rating  for 
which  the  course  applies,  if  the  courae  is  for 
an  airplane  or  pxjwered-lift  aircraft  rating. 

(c)  A  student  who  satisfactorily  completes 
2  yeara  of  study  on  the  principles  of 
education  at  a  college  or  univereity  may  be 
credited  with  no  more  than  20  houn  of  the 
training  required  in  p>aragraph  (a)(1)  of  this 
section. 

4.  Flight  training,  (a)  Each  approved  course 
must  include  at  least  the  following  flight 
training  on  the  approved  areas  of  operation 
of  peragraph  (c)  of  this  section  appropriate  to 
the  flight  instructor  rating  for  which  the 
courae  applies: 

(1)  25  houra,  if  the  course  is  for  an 
airplane,  rotorcraft,  or  px>wered-lift  rating; 
and 

(2)  10  houra  and  10  flights,  if  the  course 
is  for  a  glider  category  rating. 

(b)  For  the  use  of  flight  simulatore  or  flight 
training  devices: 

(1)  The  course  may  include  training  in  a 
flight  simulator  or  flight  training  device, 
provided  it  is  representative  of  the  aircraft  for 
which  the  course  is  approved,  meets  the 
requirements  of  this  p>aragraph,  and  the 
training  is  given  by  an  instructor. 

(2)  Training  in  a  flight  simulator  that  meets 
the  requirements  of  $  141.41(a)  of  this  p>art, 
may  be  credited  for  a  maximum  of  10  percent 
of  the  total  flight  training  hour  requirements 
of  the  approved  course,  or  of  this  section, 
whichever  is  less. 

(3)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(b)  of  this 
part,  may  be  credited  for  a  maximum  of  5 
percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(4)  Training  in  flight  simulators  or  flight 
training  devices  described  in  paragraphs 
(b)(2)  and  (b)(3)  of  this  section,  if  used  in 
combination,  may  be  credited  for  a  maximum 
of  10  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less.  However, 
credit  for  training  in  a  flight  training  device 
that  meets  the  requirements  of  §  141.41(b) 
cannot  exceed  the  limitation  provided  for  in 
paragraph  (b)(3)  of  this  section. 

(c)  Each  approved  course  must  include 
flight  training  on  the  approved  areas  of 


operation  listed  in  this  paragraph  that  are 
appropriate  to  the  aircraft  category  and  class 
rating  for  which  the  course  applies — 

(1)  For  an  airplane — single-engine  course: 
(i)  Fundamentals  of  instructing: 

(ii)  Technical  subject  areas; 
(iii)  Preflight  prep>aration; 
(iv)  Preflight  lesson  on  a  maneuver  to  be 
performed  in  flight; 
(v)  Preflight  procedures; 
(vi)  Airpwrt  and  seaplane  base  operations; 
(vii)  Takeoffs,  landings,  and  go-arounds; 
(viii)  Fundamentals  of  flight; 
(ix)  Performance  maneuvers; 
(x)  Ground  reference  maneuvera; 
(xi)  Slow  flight,  stalls,  and  spins: 
(xii)  Basic  instrument  maneuvera; 
(xiii)  Emergency  operations;  and 
(xiv)  Postflight  procedures. 

(2)  For  an  airplane — multiengine  coune:  (i) 
Fundamentals  of  instructing; 

(ii)  Technical  subject  areas; 
(iii)  Preflight  prep)aration; 
(iv)  Preflight  lesson  on  a  maneuver  to  be 
performed  in  flight; 
(v)  Preflight  procedures; 
(vi)  Airpwrt  and  seaplane  base  operations: 
(vii)  Takeoffs,  landings,  and  go-arounds; 
(viii)  Fundamentals  of  flight: 
(ix)  Performance  maneuvera; 
(x)  Ground  reference  maneuvera; 
(xi)  Slow  flight  and  stalls; 
(xii)  Basic  instrument  maneuvera; 
(xiii)  Emergency  operations; 
(xiv)  Multiengine  operations;  and 
(xv)  Postflight  procedures. 

(3)  For  a  rotorcraft — helicopter  course:  (i) 
Fundamentals  of  instructing; 

(ii)  Technical  subject  areas; 
(iii)  Preflight  preparation; 
(iv)  Preflight  lesson  on  a  maneuver  to  be 
performed  in  flight; 
(v)  Preflight  procedures; 
(vi)  Airpx)rt  and  helipmrt  operations; 
(vii)  Hovering  maneuvera; 
(viii)  Takeo%,  landings,  and  go-arounds; 
(ix)  Fundamentals  of  flight; 
(x)  Performance  maneuvera; 
(xi)  Emergency  operations; 
(xii)  Special  operations;  and 
(xiii)  Postflight  procedures. 

(4)  For  a  rotorcraft-gyroplane  course:  (i) 
Fundamentals  of  instructing; 

(ii)  Technical  subject  areas; 
(iii)  Preflight  preparation: 
(iv)  Preflight  lesson  on  a  maneuver  to  be 
performed  in  flight; 
(v)  Preflight  procedures; 
(vi)  Airpxjrt  operations; 
(vii)  Takeoffs,  landings,  and  go-arounds; 
(viii)  Fundamentals  of  flight; 
(ix)  Performance  maneuvera; 
(x)  Flight  at  slow  airapeeds; 
(xi)  Ground  reference  maneuvera; 
(xii)  Emergency  operations;  and 
(xiii)  Postflight  procedures. 

(5)  For  a  powered-lift  course:  (i) 
Fundamentals  of  instructing: 

(ii)  Technical  subject  areas; 
(iii)  Preflight  preperation; 
(iv)  Preflight  lesson  on  a  maneuver  to  be 
performed  in  flight; 
(v)  Preflight  procedures; 
(vi)  Airport  and  helipwrt  operations: 
(vii)  Hovering  maneuvera: 
(viii)  Takeoffo,  landings,  and  go-arounds: 


16364  Federal  Regigter  /  Vol.  62.  No.  65  /  Friday.  April  4.  1997  /  Rules  and  Regulations 


(ix)  Fundamsntals  of  flight; 

(x)  Perfbnnance  numeuvers; 

(xi)  Ground  reference  maneuv«r«; 

(xii)  Slow  flight  and  stalls; 

(xiii)  Basic  instrument  maneuver*; 

(xiv)  Emergency  operations; 

(xv)  Special  operations;  and 

(xvi)  Poctfligbt  procedures. 

(6)  For  a  gfider  course:  (i)  Fundamentals  of 
instructing; 

(ii)  Technical  subject  areas: 

(iii)  Preflight  preparation; 

(iv)  Prefli^t  lesson  on  a  maneuver  to  be 
performed  in  flight: 

(v)  Preflight  procedures; 

(vi)  Airport  and  gliderport  operations; 

(vii)  Launches,  landings,  and  go-arounds; 

(viii)  Fundamentals  of  flight; 

(ix)  Perfbrmance  speeds; 

(x)  Soaring  techniques; 

(xi)  Performance  maneuvers; 

(xii)  Slow  flight,  stalls,  and  spins: 

(xiii)  Emergency  operations;  and 

(xiv)  PostfUJght  procedures. 

5.  Stage  checks  and  end-of-course  tests,  (a) 
Each  student  enrolled  in  a  flight  instructor 
course  must  satisfactorily  accomplish  the 
stage  checks  and  end-of-course  tests,  in 
accordance  with  the  school's  approved 
training  course,  consisting  of  the  appropriate 
approved  areas  of  operation  listed  in 
paragraph  (c)  of  section  No.  4  of  this 
appendix  appropriate  to  the  flight  instructor 
rating  for  which  the  course  applies. 

(b)  In  the  case  of  a  student  who  is  enrolled 
in  a  flight  instructor-airplane  rating  or  flight 
instructor-glider  rating  course,  that  student 
must  have: 

(1)  Received  a  logbook  endorsement  from 
a  certificated  flight  instructor  certifying  the 
student  received  ground  and  flight  training 
on  stall  awareness,  spin  entry,  spins,  and 
spin  recovery  procedures  in  an  aircraft  that 
is  certificated  for  spins  and  is  appropriate  to 
the  rating  sought;  and 

(2)  Demonstrated  instructional  proficiency 
in  stall  awareness,  spin  entry,  spins,  and  spin 
recovery  procedures. 

Appendix  G  to  Part  141— Flight  Instructor 
Inatniment  (For  an  Airplane.  Helicopter,  or 
Powered-Lift  Instrument  Instructor  Rating, 
ae  Appropriate)  Certification  Course 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  fot  a  flight 
instructor  instrument  certification  course 
required  under  this  part,  for  the  following 
ratings: 

(a)  Flight  Instructor  Instrument — Airplane. 

(b)  Flight  Instructor  Instrument — 
Helicopter. 

(c)  Flight  Instructor  Instrument — Powered- 
lift  aircraft. 

2.  Eligibility  for  enmllment  A  person  must 
hold  the  following  prior  to  enrolling  in  the 
flight  portion  of  the  flight  instructor 
instrument  course: 

(a)  A  commercial  pilot  certificate  or  airline 
transport  pilot  certificate  with  an  aircraft 
category  and  class  rating  appropriate  to  the 
flight  instructor  category  and  class  rating  for 
which  the  course  applies;  and 

(b)  An  instrument  rating  or  privilege  on 
that  flight  instructor  applicant's  pilot 
certificate  that  is  appropriate  to  the  flight 
instructor  instrument  rating  (for  an  airplane. 


helicopter-,  or  powered-lift-instrument 
rating,  as  appropriate)  for  which  the  course 
applies. 

3.  Aeronautical  knowledge  training,  (a) 
Each  approved  course  must  include  at  least 
15  hours  of  ground  training  on  the 
aeronautical  knowledge  areas  listed  in 
paragraph  (b)  of  this  section,  appropriate  to 
the  flight  instructor  instnmient  rating  (for  an 
airplane-,  helicopter-,  or  powered-lift- 
instrument  rating,  as  appropriate)  for  which 
the  course  applies: 

(b)  Ground  training  must  include  the 
following  aeronautical  knowledge  areas: 

(1)  The  fundamentals  of  instructing 
including: 

(i)  Learning  process; 

(ii)  Elements  of  eflective  teaching; 

(iii)  Student  evaluation  and  testing: 

(iv)  Course  development; 

(v)  Lesson  planning;  and 

(vi)  Classroom  training  techniques. 

(2)  The  aeronautical  knowledge  areas  in 
which  training  is  required  for  an  instrument 
rating  that  is  appropriate  to  the  aircraft 
category  and  class  rating  for  the  course  which 
applies. 

4.  Flight  training,  (a)  Each  approved  course 
must  include  at  least  IS  hours  of  flight 
training  in  the  approved  areas  of  operation  of 
paragraph  (c)  of  this  section  appropriate  to 
the  flight  instructor  rating  for  which  the 
course  applies. 

(b)  For  the  use  of  flight  simulators  or  flight 
training  devices: 

(1)  The  course  may  include  training  in  a 
flight  simulator  or  flight  training  device, 
provided  it  is  representative  of  the  aircraft  for 
which  the  course  is  approved  for,  meets 
requirements  of  this  f>aragraph,  and  the 
training  is  given  by  an  instructor. 

(2)  Training  in  a  flight  simulator  that  meets 
the  requirements  of  §  141.41(a)  of  this  part, 
may  be  credited  for  a  maximum  of  10  percent 
of  the  total  flight  training  hour  requirements 
of  the  approved  course,  or  of  this  section, 
whichever  is  less. 

(3)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(b)  of  this 
pari,  may  be  credited  for  a  maximum  of  5 
percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(4)  Training  in  flight  simulators  or  flight 
training  devices  described  in  paragraphs 
(b)(2)  and  (b)(3)  of  this  section,  if  used  in 
combination,  may  be  credited  for  a  maximum 
of  10  percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less.  However, 
credit  for  training  in  a  flight  training  device 
that  meets  the  requirements  of  $  141.41(b) 
cannot  exceed  the  limitation  provided  for  in 
paragraph  (b)(3)  of  this  section. 

(c)  An  approved  course  for  the  flight 
instructor-instrument  rating  must  include 
flight  training  on  the  following  approved 
areas  of  operation  that  arv  appropriate  to  the 
instrument-aircraft  category  and  class  rating 
for  which  the  course  applies: 

(1)  Fundamentals  of  instructing: 

(2)  Technical  subject  areas; 

(3)  Preflight  preparation; 

(4)  Preflight  lesson  on  a  maneuver  to  be 
performed  in  flight; 

(5)  Air  traffic  control  clearances  and 
procedures; 


(6)  Flight  by  refBrence  to  instruments; 

(7)  Navigation  systems; 

(8)  Instrument  approach  procedures; 

(9)  Emergency  operations;  and 

(10)  PostDight  procedures. 

5.  Stage  checks  and  end-of-course  tests. 
Each  student  enrolled  in  a  flight  instructor 
instrument  course  must  satisfactorily 
accomplish  the  stage  checks  and  end-of- 
course  tests,  in  accordance  with  the  school's 
approved  training  course,  consisting  of  the 
approved  areas  of  operation  listed  in 
paragraph  (c)  of  section  No.  4  of  this 
appendix  that  are  appropriate  to  the  flight 
instructor  instrument  rating  (for  an  airplane- 
,  helicopter-,  or  powered-lift-instrument 
rating,  as  appropriate)  for  which  the  course 
applies. 

Appendix  H  to  Part  141 — Ground  Instmctor 
Certification  Course 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  for  a  ground 
instructor  certification  course  and  an    ■ 
additional  ground  instructor  rating  course, 
required  under  this  part,  for  the  following 
ratings: 

(a)  Ground  Instructor — Basic. 

(b)  Ground  Instructor — Advanced. 

(c)  Ground  Instructor — Instrument. 

2.  Aeronautical  knowledge  training,  (a) 
Each  approved  course  must  include  at  least 
the  following  ground  training  on  the 
knowledge  areas  listed  in  paragraphs  (b),  (c). 
(d),  and  (e)  of  this  section,  appropriate  to  the 
ground  instriictor  rating  for  which  the  course 
applies: 

(1)  20  hours  of  training  if  the  course  is  for 
an  initial  issuance  of  a  ground  instructor 
ceriificate;  or 

(2)  10  hours  of  training  if  the  course  is  for 
an  additional  ground  instructor  rating. 

(b)  Ground  training  must  include  the 
following  aeronautical  knowledge  areas: 

(1)  Learning  process;     . 

(2)  Elements  of  effective  teaching; 

(3)  Student  evaluation  and  testing; 

(4)  Course  development; 

(5)  Lesson  planning;  and 

(6)  Classroom  training  techniques. 

(c)  Ground  training  for  a  basic  ground 
instructor  ceriificate  must  include  the 
aeronautical  knowledge  areas  applicable  to  a 
recreational  and  private  pilot. 

(d)  Ground  training  for  an  advanced 
ground  instructor  rating  must  include  the 
aeronautical  knowledge  areas  applicable  to  a 
recreational,  private,  commercial,  and  airline 
transfKsri  pilot. 

(e)  Ground  training  for  an  instrument 
ground  instructor  rating  must  include  the 
aeronautical  knowledge  areas  applicable  to 
an  instrument  rating. 

(0  A  student  who  satisfactorily  completed 
2  years  of  study  on  the  principles  of 
edbcation  at  a  college  or  university  may  be 
credited  with  10  hours  of  the  training 
required  in  paragraph  (a)(1)  of  this  section. 

3.  Stage  checks  and  end-of-course  tests. 
Each  student  enrolled  in  a  ground  instructor 
course  must  satisfactorily  accomplish  the 
stage  checks  and  end-of-course  tests,  in 
accordance  with  the  school's  approved 
training  course,  consisting  of  the  approved 
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knowledge  areas  in  pan^raph  (b).  (c).  (d). 
and  (e)  of  section  No.  2  of  this  appendix 
appropriate  to  the  ground  instructor  rating 
for  which  the  course  applies. 

Appendix  I  to  Part  141— Additional  Aircraft 
Category  or  Qass  Rating  Course 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  for  an  additional 
aircraft  category  rating  course  or  an 
additional  aircraft  class  rating  course 
required  under  this  part,  for  3ie  following 
ratings: 

(a)  Airplane  single-engine. 

(b)  Airplane  multiengine. 

(c)  Rotorcraft  helicopter. 

(d)  Rotorcraft  gyroplane. 

(e)  Powered-lift. 

(f)  Glider. 

(g)  Lighter-than-air  airship, 
(h)  Lighter-than-air  balloon. 

2.  Eligibility  for  enrollment.  A  person  must 
hold  the  level  of  pilot  certificate  for  the 
additional  aircraft  category  and  class  rating 
for  which  the  course  applies  prior  to 
enrolling  in  the  flight  portion  of  an 
additional  aircraft  category  or  additional 
aircraft  class  rating  course. 

3.  Aeronautical  knowledge  training.  Each 
approved  course  for  an  additional  aircraft 
category  rating  and  additional  aircraft  class 
rating  must  include  the  total  number  of  hours 
of  training  in  all  the  aeronautical  knowledge 
areas  appropriate  to  the  aircraft  rating  and 
pilot  certificate  level  for  which  the  course 
applies. 

4.  Flight  training,  (a)  Each  approved  course 
for  an  additional  aircraft  category  rating  or 
additional  aircraft  class  must  include  the 
toul  number  of  hours  of  flight  training  on  all 
of  the  approved  areas  of  operation  of  this 
paragraph  appropriate  to  the  aircraft  rating 
and  pilot  certificate  level  for  which  the 
course  applies. 

(b)  For  the  use  of  flight  simulators  or  flight 
training  devices: 

(1)  The  course  may  include  training  in  a 
flight  simulator  or  flight  training  device, 
provided  it  is  representative  of  the  aircraft  for 
which  the  course  is  approved,  meets  the 
requirements  of  this  paragraph,  and  the 
training  is  given  by  an  instructor. 

(2)  Training  in  a  flight  simulator  that  meets 
the  requirements  of  §  141.41(a)  of  this  part 
may  be  credited  for  a  maximum  of  10  percent 
of  the  total  flight  training  hour  requirements 
of  the  approved  course,  or  of  this  section, 
whichever  is  less. 

(3)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(b)  of  this 
part  may  be  credited  for  a  maximum  of  5 
percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(4)  Training  in  the  flight  simulators  or 
flight  training  devices  described  in 
paragraphs  (b)(2)  and  (b)(3)  of  this  section,  if 
used  in  combination,  may  be  credited  ft)r  a 
maximum  of  10  percent  of  the  total  flight 
training  hour  requirements  of  the  approved 
course,  or  of  this  section,  whichever  is  less. 
However,  credit  for  training  in  a  flight 
training  device  that  meets  the  requirements 
of  §  141.41(b)  cannot  exceed  the  limitation 
provided  for  in  paragraph  (c)(3)  of  this 
section. 


5.  Stage  checks  and  end-of-course  tests,  (a) 
Each  student  enrolled  in  an  additional 
aircraft  category  rating  course  or  an 
additional  aircraft  class  rating  course  must 
satisfactorily  accomplish  the  stage  checks 
and  end-of-course  tests,  in  accoi^ance  with 
the  school's  approved  training  course, 
consisting  of  the  approved  areas  of  operation 
in  section  No.  4  of  this  appendix  that  are 
appropriate  to  the  aircraft  category  and  class 
rating  for  which  the  course  applies  at  the 
appropriate  pilot  certificate  level. 

(b)  Each  student  must  demonstrate 
satisfectory  proficiency  prior  to  being 
endorsed  to  operate  an  aircraft  in  solo  flight 

Appendix  J  to  Part  141— Aiixnft  "Type 
Rating  Course.  For  Other  Than  an  Airline 
Transport  Pilot  Certificate 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  for  an  aircraft  type 
rating  course  other  than  an  airline  transport 
pilot  certificate,  for 

(a)  A  type  rating  in  an  airplane  category — 
single-engine  class. 

(b)  A  tjrpe  rating  in  an  airplane  category — 
multiengine  class. 

(c)  A  type  rating  in  a  rotorcraft  category — 
helicopter  class. 

(d)  A  type  rating  in  a  powered-lift  category. 

(e)  Other  aircraft  type  ratings  specified  by 
the  Administrator  through  the  aircraft  type 
certificate  procedures. 

2.  Eligibility  for  enrollment  Prior  to 
enrolling  in  the  flight  portion  of  an  aircraft 
type  rating  course,  a  person  must  hold  at 
least  a  private  pilot  certificate  and: 

(a)  An  instnunent  rating  in  the  category 
and  class  of  aircraft  that  is  appropriate  to  the 
aircraft  type  rating  for  which  the  course 
applies,  provided  the  aircraft's  type 
certificate  does  not  have  a  VFR  limitation;  or 

(b)  Be  concurrently  enrolled  in  an 
instrument  rating  course  in  the  category  and 
class  of  airtraft  that  is  appropriate  to  the 
aircraft  type  rating  for  which  the  course 
applies,  and  pass  the  required  instrument 
rating  practical  test  concurrently  with  the 
aircraft  type  rating  practical  test. 

3.  Aeronautical  knowledge  training,  (a) 
Each  approved  course  must  include  at  least 
10  hours  of  ground  training  on  the 
aeronautical  knowledge  areas  listed  in 
paragraph  (b)  of  this  section,  appropriate  to 
the  aircraft  type  rating  for  which  the  course 
applies. 

(h)  Ground  training  must  include  the 
following  aeronautic^  areas: 

(1)  Proper  control  of  ainspeed, 
configuration,  direction,  altitude,  and 
attitude  in  accordance  with  procedures  and 
limitations  contained  in  the  aircraft's  flight 
manual,  checklists,  or  other  approved 
material  appropriate  to  the  aircraft  type; 

(2)  Compliance  with  approved  en  route, 
instrument  approach,  missed  approach,  ATC, 
or  other  applicable  procedures  that  apply  to 
the  aircraft  type; 

(3)  Subjects  requiring  a  practical 
knowledge  of  the  aircraft  type  and  its 
powerplant,  systems,  components, 
operational,  and  performance  factors: 

(4)  The  aircraft's  normal,  abnormal,  and 
emergency  procedures,  and  the  operations 
and  limitations  relating  thereto; 

(5)  Appropriate  provisions  of  the  approved 
aircraft's  flight  manual; 


(6)  Location  of  and  purpose  of  inspecting 
each  item  on  the  aircraft's  checklist  that 
relate  to  the  exterior  and  interior  preflight; 
and 

(7)  Use  of  the  aircraft's  prestart  checklist, 
appropriate  control  system  checks,  starting 
procedures,  radio  and  electronic  equipment 
checks,  and  the  selection  of  proper 
navigation  and  communication  radio 
facilities  and  frequencies. 

4.  Flight  training,  (a)  Each  approved  course 
must  include  at  least: 

(1)  Flight  training  on  the  approved  areas  of 
operation  of  paragraph  (c)  of  this  section  in 
the  aircraft  type  for  which  the  course  applies; 
and 

(2)  10  hours  of  training  of  which  at  least 
5  hours  must  be  instr\iment  training  in  the 
aircraft  for  which  the  course  applies. 

(b)  For  the  use  of  flight  simuiatore  or  flight 
training  devices: 

(1)  The  course  may  include  training  in  a 
flight  simulator  or  flight  training  device, 
provided  it  is  representative  of  the  aircraft  for 
which  the  course  is  approved,  meets 
requirements  of  this  paragraph,  and  the 
training  is  given  by  an  instructor. 

(2)  Training  in  a  flight  simulator  that  meets 
the  requirements  of  §  141.41(a)  of  this  part, 
may  be  credited  for  a  mainminTi  of  50  percent 
of  the  total  flight  training  hour  requirements 
of  the  approved  course,  or  of  this  section, 
whichever  is  less. 

(3)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(b)  of  this 
part,  may  be  credited  for  a  mnirimnrn  of  25 
percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(4)  Training  in  the  flight  simulators  or 
flight  training  devices  described  in 
paragraphs  (b)(2)  and  (b)(3)  of  this  section,  if 
used  in  combination,  may  be  credited  for  a 
maximum  of  50  percent  of  the  totel  flight 
training  hour  requirements  of  the  approved 
course,  or  of  this  section,  whichever  is  less. 
However,  credit  training  in  a  flight  training 
device  that  meets  the  requirements  of 

§  141.41(b)  cannot  exceed  the  limitation 
provided  for  in  paragraph  (b)(3)  of  this 
section. 

(c)  Each  approved  course  must  include  the 
flight  training  on  the  areas  of  operation  listed 
in  this  paragraph,  that  are  appropriate  to  the 
aircraft  category  and  class  rating  for  which 
the  course  applies: 

(1)  A  type  rating  for  an  airplane — single- 
engine  course:  (i)  Preflight  preparation: 

(ii)  Preflight  procedures; 

(iii)  Takeofl'and  departure  phase; 

(iv)  In-flight  maneuvers; 

(v)  Instrument  procedures; 

(vi)  Landings  and  approaches  to  landings; 

(vii)  Normal  and  abnormal  procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postfli^t  procedures. 

(2)  A  type  rating  for  an  airplane — 
multiengine  course:  (i)  Preflight  preparation: 

(ii)  Preflight  procedures; 

(iii)  Takeoff  and  departure  phase; 

(iv)  In-flight  maneuvers; 

(v)  Instrument  procedures; 

(vi)  Landings  and  approaches  to  landings; 

(vii)  Normal  and  abnormal  procedures; 
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(viii)  Emergency  procedures:  and 
(ix)  Postfli^t  procedures. 

(3)  A  type  rating  for  a  powend-Uft  course: 
(i)  Preflight  preparation: 

(ii)  Preflight  procedures; 

(iii)  Takeoff  and  departure  phase; 

(iv)  In-flight  maneuvers; 

(v)  Instrument  procedures: 

(vi)  landings  and  approaches  to  landings; 

(vii)  Normal  and  abnormal  procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postfli^t  procedures. 

(4)  A  type  rating  for  a  rotorcraft — 
helicopter  course:  (i)  Preflight  preparation: 

(ii)  Preflight  procedures; 

(iii)  Takeoff  and  departure  phase; 

(iv)  In-flight  maneuvers; 

(v)  Instrument  procedures; 

(vi)  Landings  and  approaches  to  landings; 

(vii)  Normal  and  abnormal  procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postfli^t  procedures. 

(5)  Other  aircraft  type  ratings  specified  by 
the  Administrator  through  aircraft  type 
certificate  procedures:  (i)  Preflight 
preparation; 

(ii)  Preflight  procedures; 

(iii)  Takeoff  and  departure  phase; 

(iv)  In-flight  maneuvers; 

(v)  Instrument  procedures; 

(vi)  Landings  and  approaches  to  landings; 

(vii)  Normal  and  abnormal  procedures; 

(viii)  Emergency  procedures;  and 

(ix)  Postfli^t  procedures. 

5.  Stage  checi^  and  end-of-course  tests,  (a) 
Each  student  enrolled  in  an  aircraft  type 
rating  course  must  satisfoctorily  accomplish 
the  stage  checks  and  end-of-course  tests,  in 
accordance  with  the  school's  approved 
training  course,  consisting  of  the  approved 
areas  of  operation  that  are  appropriate  to  the 
aircraft  type  rati^  for  which  the  course 
applies  at  the  airkne  transf>ort  pilot 
certiflcate  level;  a^id 

(b)  Each  student  must  demonstrate 
satisbctory  proficiency  prior  to  being 
endorsed  to  operate  an  aircraft  in  solo  flight. 

Appendix  K  to  Part  141— Special 
Preparation  Courees 

1.  Applicability.  This  appendix  prescribes 
the  niinimum  curriculum  for  the  special 
preparation  courses  that  are  listed  in  §  141.11 
of  this  part. 

2.  Eligibdity  for  enrollment.  Prior  to 
enrolling  in  the  flight  portion  of  a  special 
prejjaration  course,  a  person  must  hold  a 
pilot  certificate,  flight  instructor  certificate, 
or  ground  instructor  certificate  that  is 
appropriate  for  the  exercise  of  the  operating 
privileges  or  authorizations  sought. 

3.  General  requirements,  (a)  To  be 
approved,  a  special  pref>aration  course  must: 

(1)  Meet  the  appropriate  requirements  of 
this  appendix;  and 

(2)  Prepare  the  graduate  with  the  necessary 
skills,  competency,  and  proficiency  to 
exercise  safely  the  privileges  of  the 
certificate,  rating,  or  authorization  for  which 
the  course  is  established. 

(b)  An  approved  special  preparation  course 
must  include  ground  and  flight  training  on 
the  operating  privileges  or  authorization 
sought,  for  developing  competency, 
proficiency,  resourcefulness,  self-confidence, 
and  self-reliance  in  the  student. 


4.  Use  of  flight  simulators  or  flight  training 
devices,  (a)  The  approved  special  preparation 
course  may  include  training  in  a  flight 
simulator  or  flight  training  device,  provided 
it  is  representative  of  the  aircraft  for  which 
the  course  is  approved,  meets  requirements 
of  this  paragraph,  and  the  training  is  given 
by  an  instructor. 

(b)  Training  in  a  flight  simulator  that  meets 
the  requirements  of  S  141.41(a)  of  this  part, 
may  be  credited  for  a  maximum  of  10  percent 
of  the  total  flight  training  hour  requirements 
of  the  approved  course,  or  of  this  section, 
whichever  is  less. 

(c)  Training  in  a  flight  training  device  that 
meets  the  requirements  of  §  141.41(b)  of  this 
part,  may  be  credited  for  a  maximum  of  5 
percent  of  the  total  flight  training  hour 
requirements  of  the  approved  course,  or  of 
this  section,  whichever  is  less. 

(d)  Training  in  the  flight  simulators  or 
flight  training  devices  described  in 
p>aragraphs  (b)  and  (c)  of  this  section,  if  used 
in  combination,  may  be  credited  for  a 
maximum  of  10  percent  of  the  total  flight 
training  hour  requirements  of  the  approved 
course,  or  of  this  section,  whichever  is  less. 
However,  credit  for  training  in  a  flight 
trainii^  device  that  meets  the  requirements 
of  §  141.41(b)  cannot  exceed  the  limitation 
provided  for  in  p>aragraph  (c)  of  this  section. 

5.  Stage  check  and  end-of-course  tests. 
Each  person  enrolled  in  a  special  preparation 
course  must  satisfactorily  accomplish  the 
stage  checks  and  end-of-course  tests,  in 
accordance  with  the  school's  approved 
training  course,  consisting  of  the  approved 
areas  of  operation  that  are  appropriate  to  the 
operating  privileges  or  authorization  sought, 
and  for  which  the  course  applies. 

6.  Agricultural  aircraft  operations  course. 
An  approved  special  preparation  course  for 
pilots  in  agricultural  aircraft  operations  must 
include  at  least  the  following — 

(a)  25  hours  of  training  on: 

(1)  Agricultural  aircraft  operations; 

(2)  Safe  piloting  operating  practices  and 
procedures  foe  handling,  dispensing,  and 
disposing  agricultural  and  industrial 
chemicals,  including  operating  in  and  around 
congested  areas;  and 

(3)  Applicable  provisions  of  part  137  of 
this  chapter. 

(b)  15  hours  of  flight  training  on 
agricultural  aircraft  operations. 

7.  Rotorcraft  external-load  operations 
course.  An  approved  special  preparation 
course  for  pilots  of  external-load  operations 
must  include  at  least  the  following — 

(a)  10  hours  of  training  on: 

(1)  Rotorcraft  external-load  operations; 

(2)  Safe  piloting  operating  practices  and 
procedures  for  external-load  operations, 
including  ofwrating  in  and  around  congested 
areas;  and 

(3)  Applicable  provisions  of  part  133  of 
this  chapter. 

(b)  IS  hours  of  flight  training  on  external- 
load  operations. 

8.  Test  pilot  course.  An  approved  special 
pre{}aration  course  for  pilots  in  test  pilot 
duties  must  include  at  least  the  following — 

(a)  Aeronautical  knowledge  training  on: 
(1)  Performing  aircraft  maintenance, 

quality  assurance,  and  certification  test  flight 

operations; 


(2)  Safe  piloting  operating  practices  and 
procedures  for  jjerforming  aircraft 
maintenance,  quality  assurance,  and 
certification  test  fli^t  operations; 

(3)  Applicable  parts  of  this  chapter  that 
pertain  to  aircraft  maintenance,  quality 
assurance,  and  certification  tests;  and 

(4)  Test  pilot  duties  and  responsibilities, 
(b)  15  hours  of  flight  training  on  test  pilot 

duties  and  responsibilities. 

9.  Special  operations  course.  An  approved 
s{>ecial  preparation  course  for  pilots  in 
special  operations  that  are  mission-specific 
for  cerUin  aircraft  must  include  at  least  the 
following — 

(a)  Aeronautical  knowledge  training  on: 

(1)  Performing  that  special  flight  operation; 

(2)  Safe  piloting  operating  practices  and 
procedures  for  performing  that  s{>ecial  flight 
operation; 

(3)  Applicable  parts  of  this  chapter  that 
pertain  to  that  special  flight  operation:  and 

(4)  Pilot  in  command  duties  and 
responsibilities  for  performing  that  special 
fli^t  operation. 

(b)  Flight  training: 

(1)  On  that  special  flight  operation;  and 

(2)  To  develop  skills,  competency, 
proficiency,  resourcefulness,  self-confidence, 
and  self-reliance  in  the  student  for 
performing  that  special  flight  operation  in  a 
safe  manner. 

10.  Pilot  refresher  course.  An  approved 
s(>ecial  preparation  pilot  refresher  course  for 
a  pilot  certificate,  aircraft  category  and  class 
rating,  or  an  instrument  rating  must  include 
at  least  the  following — 

(a)  4  hours  of  aeronautical  knowledge 
training  on: 

(1)  The  aeronautical  knowledge  areas  that 
are  applicable  to  the  level  of  pilot  certificate, 
aircraft  category  and  class  rating,  or 
instrument  rating,  as  appropriate,  thaA  pertain 
to  that  course; 

(2)  Safe  piloting  operating  practices  and 
procedures;  and 

(3)  Applicable  provisions  of  parts  61  and 
91  of  this  chapter  for  pilots. 

(b)  6  hours  of  flight  training  on  the 
approved  areas  of  operation  that  are 
applicable  to  the  level  of  pilot  certificate,     . 
aircraft  category  and  class  rating,  or 
instrument  rating,  as  appropriate,  for 
performing  pilot-in-command  duties  and 
res[K>nsibilities. 

11.  Flight  instructor  refresher  course.  An 
approved  special  preparation  flight  instructor 
refresher  course  must  include  at  least  a 
combined  total  of  16  hours  of  aeronautical 
knowledge  training,  flight  training,  or  any 
combination  of  ground  and  flight  training  on 
the  following — 

(a)  Aeronautical  knowledge  training  on: 

(1)  The  aeronautical  knowledge  areas  of 
part  61  of  this  chapter  that  apply  to  student, 
recreational,  private,  and  commercial  pilot 
certificates  and  instrument  ratings; 

(2)  The  aeronautical  knowledge  areas  of 
part  61  of  this  chapter  that  apply  to  flight 
instructor  certificates; 

(3)  Safe  piloting  operating  practices  and 
procedures,  including  airport  operations  and 
operating  in  the  National  Airspace  System; 
and 

(4)  Applicable  provisions  of  ptarts  61  and 
91  of  this  chapter  that  apply  to  pilots  and 
flight  instructors. 


(b)  Flight  training  to  review: 

(1)  The  approved  areas  of  operations 
applicable  to  student,  recreational,  private, 
and  commercial  pilot  certificates  and 
instrument  ratings;  and 

(2)  The  skills,  competency,  and  proficiency 
for  performing  flight  instructor  duties  and 
responsibilities. 

12.  Ground  instructor  refresher  course.  An 
approved  special  preparation  ground 
instructor  refresher- course  must  include  at 
least  16  hours  of  aeronautical  knowledge 
training  on: 

(a)  The  aeronautical  knowledge  areas  of 
part  61  of  this  chapter  that  apply  to  student, 
recreational,  private,  and  commercial  pilots 
and  instrument  rated  pilots; 

(b)  The  aeronautical  knowledge  areas  of 
part  61  of  this  chapter  that  apply  to  ground 
instructors; 

(c)  Safe  piloting  operating  practices  and 
procedures,  including  airport  operations  and 
operating  in  the  National  Airspace  System; 
and 


\ 
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(d)  Applicable  provisions  of  parts  61  and 
91  of  this  chapter  that  apply  to  pilots  and 
ground  instructors. 

Appendix  L  to  Part  141— Pilot  Ground 
School  Course 

1.  Applicability.  This  appendix  prescribes 
the  minimum  curriculum  for  a  pilot  ground 
school  course  required  under  this  part. 

2.  General  requirements.  .\n  approved 
course  of  training  for  a  pilot  ground  school 
must  include  training  on  the  aeronautical 
knowledge  areas  that  are: 

(a)  Needed  to  safely  exercise  the  privileges 
of  the  certificate,  rating,  or  authority  for 
which  the  course  is  established;  and 

(b)  Conducted  to  develop  competency, 
proficiency,  resourcefulness,  self-confidence, 
and  self-reliance  in  each  student. 

3.  Aeronautical  knowledge  training 
requirements.  Each  approved  pilot  ground 
school  course  must  include: 

(a)  The  aeronautical  knowledge  training 
that  is  appropriate  to  the  aircraft  rating  and 
pilot  certificate  level  for  which  the  course 
applies;  and 


\ 


(b)  An  adequate  niunber  of  total 
aeronautical  knowledge  training  hours 
appropriate  to  the  aircraft  rating  and  pilot 
certificate  level  for  which  the  course  applies. 

4.  Stage  checks  and  end-of-course  tests. 
Each  person  enrolled  in  a  pilot  ground  school 
course  must  satisfactorily  accomplish  the 
stage  checks  and  end-of-course  tests,  in 
accordance  with  the  school's  approved 
training  course,  consisting  of  the  approved 
areas  of  operation  that  are  appropriate  to  the 
operating  privileges  or  authorization  that 
graduation  from  the  course  will  permit  and 
for  which  the  course  applies. 

PART  143— GROUND  INSTRUCTORS 
[REMOVED  AND  RESERVED] 

5.  Part  143  is  removed  and  reserved. 

Issued  in  Washington,  D.C.  on  March  19, 
1997. 

Barry  L.  Valentine. 

Acting  Administrator. 

(FR  Doc.  97-7450  Filed  3-27-97;  11:28  am) 
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DEPAFTTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Ctiapter  III 

Regulatory  Guidance  for  the  Federal 
Motor  Carder  Safety  Regulations 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Regulatory  guidance. 

SUMMARY:  This  doc\mient  presents 
interpretive  guidance  material  for  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  now  contained  in 
the  FHWA's  Motor  Carrier  Regulation 
Information  System  (MCREGIS).  The 
FHWA  has  consolidated  previously 
issued  interpretations  and  regulatory 
guidance  materials  and  developed 
concise  interpretive  guidance  in 
question  and  answer  form  for  each  part 
of  the  FMCSRs.  These  questions  and 
answers  are  generally  applicable  to 
drivers,  commercial  motor  vehicles,  and 
motor  carrier  operations  on  a  national 
basis.  All  prior  interpretations  and 
regulatory  guidance  of  the  FMCSRs 
issued  previously  in  the  Federal 
Register,  as  well  as  FHWA  memoranda 
and  letters,  may  no  longer  be  relied 
upon  as  authoritative  insofar  as  they  are 
inconsistent  with  the  guidance 
published  today.  Many  of  the 
interpretations  of  the  FMCSRs 
pubUshed  on  November  23, 1977,  and 
the  interpretations  of  the  bispection, 
Rep>air,  and  Maintenance  regulations 
pubUshed  on  July  10, 1980,  have  been 
revised.  These  revisions  are  reflected  in 
the  new  questions  and  answers.  This 
document  also  includes  regulatory 
guidance  issued  since  November  17, 
1993,  when  the  agency  last  published  a 
collection  of  such  guidtmce.  Futiu« 
regulatory  guidance  will  be  issued 
within  the  MCREGIS  which  will  be  kept 
current  in  the  FHWA's  Office  of  Motor 
Carrier  Standards.  The  MCREGIS  will  be 
updated  periodically  and  published  in 
the  Federal  Register  so  that  interested 
parties  may  have  ready  refierence  to 
official  interpretations  and  gmdance 
regarding  the  FMCSRs.  This  guidance 
will  provide  the  motor  carrier  industry 
with  a  clearer  understanding  of  the 
applicability  of  many  of  the 
requirements  contained  in  the  FMCSRs 
in  particular  situations. 
EFfECnVE  DATE:  May  4, 1997. 
FOA  FURTHER  INFORMATION  CONTACT:  Mr. 
NeiU  L.  Thomas  or  Mr.  Nathan  C.  Root, 
Office  of  Motor  Carrier  Standards,  (202) 
366-1790,  or  Mr.  Charles  E.  Medalen, 
Office  of  the  Chief  Counsel,  (202)  366- 
1354,  Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington.  DC 


20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  legal  holidays. 
SUPPt.EMENTARY  INFORMATION:  This 
document  is  an  update  of  the  notice  of 
regulatory  guidance  for  the  FMCSRs 
issued  by  the  FHWA  November  17, 1993 
(58  FR  60734).  This  notice  contains 
previously  issued,  revised,  and  new 
regulatory  guidance  pertaining  to  Title 
49,  Code  of  Federal  Regulations  (CFR), 
Parts  40.  325,  382.  383,  384,  386,  387, 
390  to  393,  395  to  397,  and  399  of  the 
FMCSRs.  In  some  instances,  old 
regulatory  guidance  has  been  removed. 
The  information  pubUshed  in  this 
dociunent  supersedes  all  previously 
issued  interpretations  and  regulatory 
guidance,  to  the  extent  they  are 
inconsistent  with  the  guidance  *- 

published  today,  including  that 
pubUshed  on  November  23. 1977,  at  42 
FR  60078,  and  on  July  10, 1980,  at  45 
FR  46425.  To  the  maximum  extent 
possible,  all  vaUd  prior  opinions  have 
been  incorporated  into  this  document. 
This  notice  is  consistent  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121, 
March  29,  1996). 

The  FHWA  issued  a  final  rule  on 
March  8, 1996,  which  codified  most  of 
the  regulatory  guidance  for  CDL  waivers 
under  §  363.3  (61  FR  9546).  Guidance 
concerning  CDL  waivers  had  been 
issued  under  §  383.7.  From  the  1993 
Regulatory  Guidance  notice  for  §  383.7,    . 
only  questions  7(a),  8,  9, 10,  16. 17,  21, 
and  22  still  remain.  These  questions  and 
guidance  are  now  Usted  as  guidance  for 
§  383.3,  where  the  CDL  waivers  have 
been  codified. 

Guidance  for  question  3  under  §  383.5 
has  been  changed  to  reflect  a  more 
expansive  veraion  of  the  same  guidance 
in  existence  prior  to  the  November  1993 
Notice..  Guidance  for  question  2  under 
§  383.93,  as  it  appeared  in  the  1993 
notice,  has  been  revised  to  clarify  the 
existing  guidance.  Guidance  for 
question  1  under  §  390.31  has  been 
expanded  to  include  guidance  derived 
from  a  Final  Order  issued  by  the 
Department  (58  FR  62467).  Guidance  for 
question  1  of  §  391.1  has  been  changed 
to  remove  a  reference  to  part  391 
subpart  H.  Guidance  for  question  6 
under  §  391.11  has  been  moved  to 
§  392.9.  Guidance  for  question  2  under 
§  391.27  has  been  removed:  violations  of 
size  and  weight  laws  are  not  considered 
violations  of  motor  vehicle  traffic  laws. 
Question  1  for  §  391.41  has  been 
changed  for  clarity.  Guidance  for 
question  1  under  §  391.43  has  been 
expanded  for  greater  clarity.  Guidance 
for  §  392.62  has  been  moved  to  §  391.41. 
Guidance  for  question  1  of  §  393.51, 
question  1  of  $  393.65,  question  1  of 


§  393.75,  question  5  of  §  393.100,  and 
question  1  of  §  393.106  have  been 
amended  for  clarity.  Guidance  for 
question  1  under  §  393.95  has  been 
incorporated  into  the  regulations  (58  FR 
34708)  and  is  therefore  removed  from 
this  docxunent.  Guidance  for  §  395.1. has 
been  reordered  to  consecutively  follow 
the  paragraphs  within  the  section. 
Question  15  under  §  395.2  was 
expanded  by  guidance  issued  June  11, 
1995.  Question  20  under  §  395.2  has 
been  revised  to  reflect  an  interpretation 
previously  issued  August  15, 1991, 
treating  the  same  issue  in  a  more 
expUcit  manner.  Question  1  under 
§  397.1  has  been  changed  to  more 
acciu^tely  explain  who  must  comply 
with  part  397.  The  1994  Regulatory 
Guidance  booklet,  which  reprinted  the 
interpretations  issued  in  the  Federal 
Register  in  1993,  is  available  in  the 
pubUc  docket  on  this  rulemaking  for 
reference 

The  FHWA  issued  an  advance  notice 
of  proposed  rulemaking  on  November  5, 
1996  (61  FR  57252)  concerning  the 
hours  of  service  regulations  (49  CFR 
part  395).  On  page  57258  of  the  notice, 
the  FHWA  erroneously  indicated  that  an 
interpretation  which  allowed  CMVs  to 
be  driven  fit)m  motels  to  restaurants  in 
the  vicinity  as  "off-duty  time"  had 
recently  been  rescinded.  The  FHWA 
intended  to  rescind  recent 
interpretations  that  describe  conditions 
under  which  a  CMV  may  be  used  as  a 
"personal  conveyance"  (issued  August 
10, 1995),  and  address  the  entire  issue 
of  personal  conveyance  through  notice 
and  comment  rulemaking.  Question  8 
under  §  395.2  has  been  expanded  by 
guidance  issued  November  18,  1996, 
and  placed  more  appropriately  under 
§  395.8  (see  §  395.8,  question  27).  All 
prior  interpretations  of  personal 
conveyance  are  invaUd. 

Since  1993,  new  interpretive  guidance 
has  been  issued  for,  or  existing  guidance 
has  been  removed  from,  the  following 
sections: 

49  CFR  Part  40  §§40.3,  40.21,  40.23. 
40.25,  40.29,  40.31,  40.33.  40.35. 
40.39,  40.69,  40.81.  40.93,  Special 
Topics — Requirements  for  Random 
Testing,  Special  Topics — 
Procedures  for  Handling  and 
Processing  a  SpUt  Specimen 

49  CFR  Part  382  §§  382.103,  382.105. 
382.107.  382.109.  382.113,  382.115, 
382.204,  382.205,  382.213,  382.301, 
382.303.  382.305.  382.307,  382.401. 
382.403.  382.405.  382.413,  382.501, 
382.507,  382.601,  382.603.  382.605, 
Subpart  B — Prohibitions,  Special 
Topics — ResponsibiUty  for  Payment 
for  Testing,  Special  Topics — 


Federal  Register  /  Vol.  62,  No.  65  /  Friday.  April  4,  1997  /  Rules  and  Regulations 


16371 


Multiple  Service  Providers,  Special 
Topics — ^Medical  Examiners  Acting 
as  MRO,  Special  Topics — ^Bieimial 
(Periodic)  Testing  Requirements 
49  CFR  Part  383  §§  383.3,  383.5,  383.7, 
383.31.  383.71,  383.73,  383.91. 
383.93,  Special  Topics- 
International 
49  CFR  Part  384  §§  384.209,  384.211 
49  CFR  Part  387  §§  387.9.  387.15,  387.39 
49  CFR  Part  390  §§  390.3,  390.5,  390.15, 
Special  Topics — Serious  Pattern  of 
Violations 
49  CFR  Part  391  §§  391.1,  391.11, 
391.27,  391.41,  391.43,  391.49, 
391.51,  391.63 
49  CFR  Part  392  §§  392.5,  392.9,  392.62 
49  CFR  Part  393  §§393.11.  393.42, 
393.48,  393.51,  393.65,  393.75, 
393.89,  393.95,  393.100,  393.106, 
393.201 
49  CFR  Part  395  §§  395.1,  395.2,  395.8, 

395.13,  395.15 
49  CFR  Part  396  §§396.11,  396.17, 
396.23 

Additional  guidance  will  continue  to 
be  pubUshed  in  future  issues  of  the 
Federal  Register.  The  FHWA  will  be 
modifying  or  removing  numerous 
regulations  as  part  of  President  Clinton's 
Regulatory  Reform  Initiative.  Many  of 
these  changes  will  have  an  impact  on 
the  regulatory  guidance  in  this 
document.  These  changes  will  be 
reflected  in  future  issues  of  the  Federal 
Register.  Members  of  the  motor  carrier 
industry  and  other  interested  parties 
may  access  the  guidance  in  this 
document  through  the  FHWA's 
Electronic  Bulletin  Board  System 
(FEBBS)  using  a  microcomputer  and 
modem.  The  FEBBS  is  a  read-only 
faciUty.  Access  numbers  for  FEBBS  are 
(202)  366-3764  for  the  Washington,  DC 
area,  or  toll-fr«e  at  (800)  337-3492.  The 
system  supports  a  variety  of  modem 
speeds  up  to  14,400  baud  line  speeds, 
and  a  variety  of  terminal  types  and 
protocols.  Modems  should  be  set  to  8 
data  bits,  full  duplex,  and  no  parity  for 
optimal  performance.  Once  a 
connection  has  been  estabUshed,  new 
users  will  have  to  go  through  a 
registration  process.  Instructions  are 
given  on  the  screen.  FEBBS  is  mostly 
menu-drive  and  hot  keys  are  indicated 
with  "<  >"  enclosing  the  hot  key.  After 
logging  on  to  FEBBS  and  arriving  at  the 
MAIN  MENU,  select  <C>  for 
Conference;  then  <M>  for  Motor  Carrier; 
then  either  <M>  again  for  MCREGIS 
Questions  and  /Answers,  or  <I>  for 
Information  (more  detailed  help). 

For  Technical  Assistance  to  gain 
access  to  FEBBS,  contact:  FHWA 
Computer  Help  Desk,  HMS-40,  room 
4401,  400  Seventh  Street,  SW. 
Washington,  DC  20590  (202)  366-1120. 


Specific  questions  addressing  any  of  the 
interpretive  material  pubUshed  in  this 
docuiment  may  be  directed  to  the 
contact  persons  Usted  above,  the  FHWA 
Regional  Offices,  or  the  FHWA  Division 
Office  in  each  State.- 

For  ease  of  reference,  the  following 
Usting  of  acronyms  used  throughout  this 
document  is  provided: 

Apfwndix  G — The  Minimum  Periodic 
Inspection  Standards  pubhshed  as  an 
appendix  to  the  Federal  Motor  Carrier 
Safety  Regulations 
BAT— Breath  Alcohol  Technician 
CDL — Conunercial  Driver's  License 
CDUS— Commercial  Driver's  License 

Information  System 
CFR— Code  of  Federal  Regulations 
CMV — Commercial  Motor  Vehicle 
CMVSA — Conunercial  Motor  Vehicle  Safety 

Act  of  1966 
COE— Cab-over-engine  truck  tractor 
C/TPA — Consortium  or  Third-Party 

Administrator 
CVSA— Commercial  Vehicle  Safety  Alliance 
DHHS-SAMHSA— Department  of  Health  and 
Human  Services,  Substance  Abuse 
Mental  Health  Services  Administration 
DOT — U.S.  Department  of  Transportation 
DVIR — Driver  Vehicle  Inspection  Report 
DWI— Driving  While  Intoxicated 
EAP — Employee  Assistance  Program 
EPA — U.S.  Environmental  Protection  Agency 
FHWA — Federal  Highway  Administration 
FMCSRs — Federal  Motor  Carrier  Safety 

Regulations 
FMVSS— Federal  Motor  Vehicle  Safety 

Standards  (developed  and  issued  by  the 
National  Highway  Traffic  Safety 
Administration) 
FR — Federal  Register 
FRSI — Farm-Related  Service  Industries 
GCWR — Gross  Combination  Weight  Rating 
GVW— Gross  Vehicle  Weight 
GVWR— Gross  Vehicle  Wei^t  Rating 
HM — Hazardous  Materials 
HMRs — Hazardous  Materials  Regulations 
HMTUSA— Hazardous  Materials 

Transportation  Uniform  Safety  Act  of 
1990 
ICC — Interstate  Commerce  Commission 
Forms  MCS-90  and  MCS-90B— 

Endorsements  for  Motor  Carrier  Policies 
of  Insurance  for  Public  Liabihty  Under 
SecUons  29  and  30  of  the  Motor  Carrier 
Act  of  1980  issued  by  an  insurer 
MCSA — Motor  Carrier  Safety  Act  of  1984 
MPH— Miles  Per  Hour 
MRO— Medical  Review  Officer 
NDR — National  Driver  Register 
NHTSA — National  Highway  Traffic  Safety 

Administration  within  DOT 
RDMC — Regional  Director  of  Motor  Carriers 
S.\P — Substance  Abuse  Professional 
SSN — Social  Security  Number 
STAA — Surface  Transportation  Assistance 

Act  of  1982 
STT — Screening  Test  Technician 
U.S.Q— United  States  Code 

Table  of  Contents 

Part  40 — Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs 


Part  325— Compliance  With  Interstate  Motor 

Carrier  Noise  Emission  Standards 
Part  382— Controlled  Substances  and  Alcohol 

Use  and  Testing 
Part  383 — Commercial  Driver's  License 

Standards:  Requirements  and  Penalties 
Part  384— State  Compliance  With 

Commercial  Driver's  License  Program 
Part  386— Rules  of  Practice  for  Motor  Carrier 

Safety  and  Hazardous  Materials 

Proceedings 
Part  387 — Minimum  Levels  of  Financial 

Responsibility  for  Motor  Carriers 
Part  390— Federal  Motor  Carrier  Safety 

Regulations;  General 
Part  391— Qualifications  of  Drivers 
Part  392— Driving  of  Motor  Vehicles 
Part  393 — Parts  and  AccesscHies  Necessary 

for  Safe  Operation 
Part  395— Hours  of  Service  of  Drivers 
Part  396 — ^Inspection,  Repair  and 

Maintenance 
Part  397 — Transportation  of  Hazardoua 

Materials;  Driving  and  Parking  Rules 
Part  399— Employee  Safety  and  Health 

Standards 

Regulatory  Guidance 

Part  40— Procedures  for  Tranaportation 
Workplace  Drug  and  Alcohol  Testing 
Programs 

Sections  Interpreted 

40.3    Definitions 

40.21     The  EhTjgs 

40.23    Preparation  for  testing 

40.25    Specimen  collection  procedures 

40.29    Laboratory  analysis  procedures 

40.31    Quality  assurance  and  quality  control 

40.33    Reporting  and  review  of  results 

40.35    Protection  of  employee  records 

40.39    Use  Of  DHHS-certified  laboratories 

40.69    Inability  to  provide  an  adequate 

amount  of  breath 
40.81     Availability  and  disclosure  of  alcohol 

testing  information  about  individual 

employees 
40.93    The  screening  test  technician 
Special  Topics — Requirements  for  random 

testing 
Special  Topics — Procedures  for  Handling  and 

Processing  a  Split  Sp)ecimen 

Section  40.3    Definitions 

Question  J:  May  a  Doctor  of 
Chiropractic,  holding  a  Certified 
Addiction  Professional  degree,  serve  as 
an  MRO? 

Guidance:  A  Doctor  of  Chiropractic, 
holding  a  Certified  Addiction 
Professional  degree,  is  not  considered  to 
be  a  licensed  medical  doctor  or  doctor 
of  osteopathy  and,  therefore,  cannot 
serve  as  an  MRO. 

Questio/i  2:  What  are  the 
qualifications  and  responsibilities  of  the 
MRO?  Are  MROs  required  to  be 
certified? 

Guidance:  Section  40.3  defines  the 
quaUfications  for  an  MRO  and  §  40.33 
specifies  the  MRO's  responsibilities.  An 
MRO  is  defined  as  a  Ucensed  physician 
(medical  doctor  or  doctor  of  osteopathy) 
responsible  for  receiving  laboratory 
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results  generated  by  an  employer's  drug 
testing  program  who  has  knowledge  of 
substance  ahusB  disorders  and  has 
appropriate  medical  training  to  interpret 
and  evaluate  an  individual's  confirmed 
positive  test  result  together  with  his  or 
her  medical  history  and  any  other 
relevant  biomedical  information.  An 
MRO  is  responsible  for  reviewing  and 
interpreting  confirmed  positive  test 
results  obtained  through  the  employer's 
testing  program.  The  DOT  does  not 
require  any  certification  of  MROs  at  the 
present  time.  However,  there  are  several 
national  professional  organizations 
which  provide  MRO  certification. 

Section  40.21     The  Drugs 

Question  1 :  Is  testing  for  additional 
drugs  authorized?  Must  a  separate 
specimen  be  obtained? 

Guidance:  Under  part  40,  an  employer 
must  test  for  the  following  drugs: 
marijuana,  cocaine,  amphetamines, 
opiates,  and  phencyclidine.  An 
employer  may  not  test  for  any  other 
substances  under  DOT  authority.  Part  40 
does  not,  however,  prohibit  an  employer 
from  testing  for  other  controlled 
substances  as  long  as  that  testing  is 
done  under  the  authority  of  the 
employer. 

Employers  in  the  transportation 
industry  who  establish  a  drug  testing 
program  that  tests  beyond  the  five  drugs 
ciurently  required  by  part  40  must  also 
make  clear  to  their  employees  what 
testing  is  required  by  DOT  authority  and 
what  testing  is  required  by  the 
company.  Additionally,  employers  must 
ensure  that  DOT  urine  specimens  are 
collected  in  accordance  with  the 
provisions  outlined  in  part  40  and  that 
a  separate  specimen  collection  process 
including  a  separate  act  of  urination  is 
used  to  obtain  specimens  for  company 
testing  programs. 

Question  2:  Should  labs  conduct  tests 
for  five  (5)  drugs  even  if  the  drug  testing 
custody  and  control  form  fails  to 
indicate  what  tests  are  to  be  performed? 

Guidance:  Part  40  indicates  that  DOT 
agency  drug  testing  programs  require 
that  employers  test  for  marijuana, 
cocaine,  opiates,  amphetamines,  and 
phencyclidine  (§40.21).  All  DOT 
specimens,  therefore,  must  be  tested  for 
the  above  five  categories  of  drugs  even 
if  the  accompanying  drug  testing 
custody  and  control  form  fails  to 
indicate  this. 

While  the  DOT  does  not  view  this 
type  of  collection  site  error  as  a  fatal 
flaw,  it  nevertheless  jeopardizes  the 
integrity  of  the  entire  collection  process 
and  could  lead  to  a  challenge  and 
subsequent  third  party  review.  These 
errors  should  be  addressed  with  the  site 


supervisor  in  the  hope  of  preventing 
futiue  mistakes. 

Section  40.23    Preparation  for  Testing 

Question  1 .-  On  the  testing  of  a  split 
specimen,  is  it  necessary  to  maintain 
anonymity  of  a  person,  at  the  laboratory 
level,  when  both  the  primary  laboratory 
and  the  laboratory  testing  the  split  may 
have  fees  and  could  directly  bill  the 
employee? 

Guidance:  Section  40.23(a)  addresses 
mandatory  use  of  the  Federal  Drug 
Testing  Custody  and  Control  Form  in 
DOT  urine  collection  and  testing.  This 
paragraph  states,  in  part,  that  "*   *   * 
personal  identifying  information  on  the 
donor  (other  than  the  social  security 
number  or  other  employee  ID  number) 
may  not  be  provided  to  the  laboratory." 
If  circumstances  arise  in  which  the 
MRO  orders  a  test  of  the  spUt  specimen, 
at  the  request  of  the  employee,  no 
additional  identifying  information  on 
the  employee  may  be  provided  to  the 
laboratory  that  will  be  testing  the  split 
specimen.  As  directed  by  §  40.33(f), 
"*  •  •  The  MRO  shall  direct,  in 
writing,  the  laboratory  to  provide  the 
split  specimen  to  another  DHHS- 
certified  laboratory  for  analysis."  This 
request  would  reference  only  items 
contained  on  the  face  of  the  Drug 
Testing  Custody  and  Control  Form  (e.g.. 
Specimen  Identification  No.,  SSN  or 
Employee  ID  No..  Collection  Date,  etc.); 
the  MRO  would  not  specify  the 
employee's  name.  Should  a  personal 
check  (Gearing  the  employee's  name) 
accompany  the  request  (e.g.,  a  letter 
from  the  MRO).  the  MRO  should  not 
make  any  particular  reference  linking 
the  spht  request  with  the  person  signing 
the  check.  In  actuality,  the  primary 
laboratory  will  most  likely  bill  the 
employer  for  the  cost  of  sending  the 
split  specimen  to  the  spbt  laboratory; 
the  split  laboratory  will  normally 
require  a  cashier's  check,  money  order, 
or  an  account  to  be  set  up  (generally  by 
the  employer)  prior  to  initiating 
processing. 

Question  2:  In  a  case  where  an 
employee  is  providing  a  urine  specimen 
and  a  breath  test  is  conducted  at  the 
same  time,  may  a  labordtory  receive 
both  the  Federal  Drug  Testing  Custody 
and  Control  Form  (with  the  specimens 
for  testing)  and  the  employer's  copy  of 
the  Breath  Alcohol  Testing  Form  (with 
the  test  results)  from  the  collection  site? 

Guidance:  TTie  DOT  provided 
clarification  in  its  Guidance  on  the  Role 
of  Consortia  and  Third-Party 
Administrators  in  DOT  Drug  and 
Alcohol  Testing  Programs  published  on 
July  25. 1995  in  the  Federal  Register 
which  stated  in  part  "•   *   •  MROs  and 
BATs  must  send  final  individual  test 


results  directly  to  the  actual  employer  as 
soon  as  the  results  are  available  *  *  * 
results  may  be  maintained  afterwards  by 
the  C/TPA  •  *  *  while  there  is  no 
objection  to  the  MRO  or  BAT 
transmitting  results  simultaneously  both 
to  the  employer  and  to  the  C/TPA,  it  is 
not  appropriate  for  the  MRO  or  BAT  to 
send  the  results  only  to  the  C/TPA, 
which  subsequently  retransmits  them  to 
the  employer." 

A  laboratory,  regardless  of  what  type 
of  arrangement  it  has  with  the  employer, 
is  prohibited  from  receiving  the 
employer's  copy  of  the  Breath  Alcohol 
Testing  Form  together  with  the  Federal 
Ehrug  Testing  Custody  and  Control 
Form(s)  which  accompany  the  urine 
specimen.  The  breath  testing  form 
contains  individual  identifying 
information.  The  DOT  rule  specifically 
states  that  this  information  may  not  be 
provided  to  a  laboratory. 

However,  a  laboratory  functioning  as 
a  C/TPA  may  receive  the  employer's 
copies  of  the  Federal  Drug  Testing 
Custody  and  Control  Form  and  the 
employer's  copy  of  the  Breath  Alcohol 
Testing  Form  from  the  collection  site 
vmder  the  following  conditions: 

a.  The  employer's  copy  of  the  Federal 
Drug  Testing  Custody  and  Control  Form 
(Copy  7)  must  not  be  included  with  the 
laboratory  copies  (Copies  1  and  2) 
which  accompany  the  urine  specimen. 

b.  The  employer's  copies  of^the 
Federal  Drug  Testing  Custody  and 
Control  Form  and  the  Breath  Alcohol 
Testing  Forms  must  not  be  received  by 
the  accession/receiving  (testing)  section 
of  the  laboratonr. 

These  procedures  should  prevent  that 
portion  of  the  laboratory  which 
conducts  the  drug  analysis  from  having 
access  to  the  identity  (from  the  alcohol 
testing  form)  of  the  donor. 

The  DOT  rule  requires  the  BAT 
immediately  to  transmit  the  results  to 
the  employer,  regardless  of  what 
procedures  have  been  established  for 
providing  to  the  employer  or  the  C/TPA, 
the  employer's  copy  of  the  breath  testing 
form. 

In  all  instances,  it  is  the  employer  (not 
the  C/TPA)  who  designates  in  writing  to 
the  BAT  or  the  BAT's  company,  who  the 
employer's  agent  is  and  the  procedures 
that  the  employer  wants  the  BAT  to  use 
for  transmission  of  data  and  forms. 

Question  3:  Is  a  specific  MRO  name 
required  in  Step  1  on  the  Federal  Drug 
Testing  Custody  and  Control  Form,  or 
may  a  clinic,  hospital,  health  care 
organization,  or  MRO  company  name 
appear  in  the  MRO  Name  and  Address 
area? 

Guidance:  The  DOT  has  determined 
that  a  specific  physician's  name  and 
address  is  required  in  Step  1  of  the 
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Federal  Drug  Testing  Custody  and 
Control  Form  as  opposed  to  only  a 
generic  clinic,  health  care  organization, 
or  company  name.  Hie  name  should  be 
that  of  a  responsible  physician  rather 
than  an  administrative  staff  member  or 
other  company  official.  However,  a 
company  name  may  appear  as  part  of 
the  address,  provided  it  is  followed  by 
or  includes  the  MRO's  name.  Collection 
sites  send  copies  of  the  MRO's  custody 
and  control  form  to  this  address,  and 
drug  testing  laboratories  use  it  to  submit 
laboratory  results  to  the  MRO.  The  use 
of  the  MRO  name  will  preclude 
potential  compromises  of 
confidentiality.  In  many  cases,  where 
only  the  name  of  a  clinic,  hospital  or 
company  appears  on  the  mailing 
address,  the  laboratory  results  are  sent 
to  the  clinic  or  hospital  and  are  either 
circulated  through  numerous 
departments  or,  in  some  cases,  never 
reach  the  MRO. 

The  physician  named  in  Step  1  may 
be  the  MRO  who  will  actually  perform 
the  verification  review  or  the  name  of  a 
physician  within  the  practice 
(company),  but  not  necessarily  the  one 
who  will  actually  perform  the 
verification  (in  those  cases  where  there 
is  more  than  one  MRO  working  in  that 
office  or  company). 

Question  4:  Is  Xhe  collector's  signature 
required  on  the  chain  of  custody  section 
of  drug  testing  custody  and  control 
form? 

Guidance:  The  collector's  signatiue  is 
required  in  both  the  "received  by"  and 
the  "released  by"  spaces  in  Step  6  of  the 
drug  testing  custody  and  control  form. 
Part  40  Appendix  A  specifies  that  the 
form  shall  provide  both  "received  by" 
and  "released  by"  entries  of  the 
collector's  signature  and  printed  names 
(see  the  instructions  on  the  back  of 
Appendix  A,  copy  7,  Step  6.  Combining 
these  entries  is  not  authorized  by  the 
rule. 

Question  5:  May  the  drug  testing 
custody  and  control  form  be  used  for 
non-DOT  tests? 

Guidance:  Employee  drug  testing 
conducted  under  local.  State,  or  private 
authority  must  not  be  represented  to  the 
employee  as  being  Federally  mandated 
or  required.  The  use  of  the  custody  and 
control  form  required  imder  49  CFR  part 
40  conveys  that  the  testing  is  being 
conducted  in  accordance  with 
applicable  Federal  regulations.  A  "look- 
alike"  form  that  deletes  references  to 
DOT,  Part  40,  and  Federal  requirements 
may  be  used  for  non-DOT  testing. 

Question  6:  Is  collection  of  blood 
authorized?  May  blood  specimens  be 
supported  by  the  drug  testing  custody 
and  control  form?  May  blood  test  results 


be  used  to  take  DOT-required 
administrative  actions? 

Guidance:  The  collection  of  blood  for 
alcohol  or  drug  testing  under  DOT 
authority  is  not  authorized.  Therefore, 
while  a  company,  under  its  own  ^ 

authority,  may  require  a  blood  specimen 
to  be  collected  and  tested  for  drugs  and/ 
or  alcohol  tmder  certain  circumstances, 
it  is  not  acceptable  for  the  company- 
required  blood  specimen  to  be 
supported  by  the  same  custody  and 
control  form  that  accompanies  a  EKDT- 
required  urine  specimen. 

u  a  urine  specimen  for  a  DOT 
reasonable  siispidon  test  is  rejected  for 
testing  at  the  laboratory,  results  from  a 
blood  specimen  collected  in  accordance 
with  a  company  policy  could  be  used  to 
take  acdon  against  an  employee 
depending  upon  the  drug  testing  policy 
established  by  that  company.  Under  no 
circumstances,  however,  may  the  results 
of  the  blood  test  be  used  to  take 
administrative  or  disciplinary  action 
against  an  employee  using  DOT 
authority,  for  the  reasons  cited  above. 

Question  7:  Is  the  collector  required  to 
sign  or  initial  the  shipping  container 
label? 

Guidance:  Sections  40.23(c)  and 
40.25(h)  describe  the  requirements  for 
packaging  the  specimen  and  custody 
and  control  form  in  preparation  for 
shipment  to  the  laboratory.  Section 
40.23(c)  states  that  the  shipping 
container  must  be  sealed  and  initialed 
to  prevent  undetected  tampering. 
Section  40.25(h)  states  that  the 
collection  site  person  shall  sign  and 
enter  the  date  specimens  were  sealed  in 
the  shipping  containers  for  shipment 
The  DOT  has  determined  that  initialing 
and  dating  the  seal  by  the  collection  site 
person  is  sufficient  to  meet  the  intent  of 
the  regulation. 

Question  8:  How  and  to  whom  are 
copies  of  drug  testing  custody  and 
control  forms  distributed? 

Guidance:  The  historically  acceptable 
procedures  for  handling  the  custody  and 
control  form  have  been  as  follows:  Parts 
1,2,  and  3  must  accompany  the  urine 
specimen  in  a  sealed  shipping  container 
to  the  laboratory;  Fart  3  (Split 
Specimen)  must  be  retained  by  the 
laboratory  in  case  the  split  specimen 
must  be  sent  to  a  second  laboratory;  Part 
4  must  be  sent  from  the  collection  site 
directly  to  the  physician  (MRO);  Part  5 
is  given  to  the  donor  at  the  collection 
site;  Part  6  is  retained  by  the  collecticMi 
site  personnel;  and  Part  7  is  provided  to 
the  employer  representative.  It  is 
imacceptable  for  the  MRO  copy  of  the 
form  to  accompany  the  urine  specimen 
to  the  laboratory.  Clearly  the  intent  of 
the  regulation  is  for  the  urine  specimen 
and  Parts  1,  2.  and  3  of  the  Federal 


custody  and  amtrol  form  to  be  sent 
directiy  bom  the  collection  site  to  the 
laboratory,  and  the  MRO  (Part  4)  copy 
of  the  custody  and  control  form  to  be 
sent  directly  to  the  physician.  There  is 
no  need  to  maintain  a  chain  of  ciistody 
tracking  the  handling  of  the  sealed 
shipping  container.  In  fact,  the  August 
19, 1994  Federal  Register  (59  FR  42996) 
expressly  notes  this  fact  in  changes  to 
§  40.25  to  clarify  this  point. 

Qiestion  9:  Snould  a  specimen  be 
rejected  by  a  lab  if  the  donor-identifying 
information  is  erroneously  provided? 

Guidance:  The  intent  of  the  DOT 
procedures  is  to  limit  the  amount  of 
personal  identifying  information  that  is 
recorded  on  the  specimen  botUe  and 
those  copies  of  the  drug  testing  custody 
and  control  form  that  accompany  the 
specimen  bottie  to  the  laboratory.  The 
rule  only  requires  that  a  donor  initial 
the  specimen  botUe  label/seal  and 
provide  an  SSN  or  employee 
identification  niunber  to  be  recorded  on 
the  laboratory  copies  of  the  drug  testing 
custody  and  control  form.  The  rule  does 
no^  allow  for  additional  personal 
information  to  be  provided  to  the 
laboratory.  In  fact,  the  intent  was  to 
prevent  the  donor's  identity  from  being 
routinely  disclosed  to  the  laboratory. 

It  was  never  intended,  however,  that 
the  inadvertent  or  aroneous  disclosure 
of  the  donor's  identity  (i.e.,  name  or 
signatiire)  on  the  specimen  bottle  or 
laboratory  copies  of  the  drug  testing 
ctistody  and  control  form  be  a 
jiistification,  in  aiul  of  itself,  for  a 
laboratory  to  reject  the  specimen  for 
testing  or  for  an  MRO  to  invalidate  the 
test  r^ults.  Fiuthermore,  all 
accessioning  procedures  at  laboratories 
certified  by  the  DHHS-SAMHSA 
requires  that  specimens  be  identified  by 
specimen  identification  munber,  donor 
identification  niunber,  and  laboratory 
accession  number  only.  Even  though 
laboratory  accessioning  personnel  may 
have  access  to  a  donor's  name  in  these 
cases,  the  anaWtical  personnel  will  not. 
Therefore,  the  donor's  identity  is  still 
protected  during  the  actual  testing 
process. 

Question  10:  Must  the  collector 
provide  a  real  name  on  the  collector 
certification  section  of  drug  testing 
custody  and  control  form? 

Guidance:  "Hie  intent  of  the  DOT  drug 
testing  custody  and  control  form  is  to 
provide  complete  documentation  of  the 
specimen  coUection  process  including 
the  name  of  the  collector  and  the 
location  of  the  collection  site.  The 
collection  site  person  who  receives  the 
urine  specimen  from  the  donor  should 
be  identified  by  name  on  the  block 
specifying  "collector's  name."  Use  of  a 
"code  name,"  collector  I.D.  number,  or 


16374  Federal  Regbler  /  Vol.  62,  No.  65  /  Friday.  April  4,  1997  /  Rules  and  Regulations 


other  substitution  for  the  collector's 
name  is  not  acceptable.  The  collector's 
name  should  be  the  same  as  that 
appearing  on  the  identification  each 
collector  is  required  to  make  available  to 
the  donor,  if  so  requested. 

Section  40.25    Specimen  Collection 
Procedures 

Question  1 :  Under  what 
circimistances  must  an  employee  be 
observed  while  submitting  a  urine 
sample?  Under  what  circumstances  is 
obsovation  an  optional  choice  of  the 
employer? 

Guidance:  A  direct-observation 
collection  is  mandatory  only  when  the 
collection  site  person  observes  behavior 
clearly  indicating  an  attempt  to  tamper 
or  when  the  speciinen  temperature  is 
outside  the  normal  range  and  an  oral 
body  temperattire  reeding  is  refused  or 
is  inconsistent  with  the  specimen 
temperature. 

The  collection  site  f>ersoa  would 
contact  a  higher-level  supervisor,  or  a 
designated  employer  representative,  tq 
relay  the  circumstances  which  require 
the  observed  collection.  The  supervisor 
or  representative  would  review  the 
circimistances  for  compliance  with  Part 
40  requirements,  and  finding  such, 
would  approve  in  advance  the  decision 
to  do  the  observed  collection.  The 
collection  site  person— of  the  same 
gender  as  the  employee — would 
immediately  conduct  the  observed 
collection. 

The  employer  has  the  discretion  to 
require  the  employee  to  provide  a 
specimen  under  direct-observation 
collection  procedures  for  the  retum-to- 
duty  test  and  any  subsequent  follow-up 
tests.  The  employer  also  has  the 
authority  to  require  an  employee  to 
provide  a  specimen  under  direct- 
observation  procedures  when  the 
specific  gravity  and  creatinine  content 
of  the  employee's  previous  sample  are 
below  the  regulatory  standards.  In  the 
latter  case,  the  MRO  would  receive  the 
test  results  from  the  laboratory  (i.e., 
positive,  negative,  or  in  the  case  where 
no  immunoassay  result  is  reported) 
along  with  information  that  the 
specimen  had  a  specific  gravity  of  less 
than  1.003  and  creatinine  concentration 
less  than  0.2g/L.  The  MRO  would 
inform  the  employer  of  the  laboratory 
findings.  The  employer  would  make  the 
decision  to  do  a  direct-observation 
collection  on  the  employee  on  the  next 
DOT  test  that  the  employee  is  required 
to  take. 

It  would  be  the  employer's 
responsibility  to  notify  the  employee  of 
the  decision  to  exercise  the  option  to  do 
the  collection(s)  under  the  direct- 
obeervation  procedure.  The  employer 


would  authorize  the  collection  site 
person  to  do  the  observed  coUectionCs), 
as  appUcable.  Directly  observed 
collections  are  always  performed  by  a 
collector  of  the  same  gender  as  the 
employee. 

QuestioJi  2:  In  a  "shy  bladder" 
sitiiation,  if  the  physician  conducting 
the  medical  examination  is  not  the 
MRO,  may  that  physician  report  his/her 
conclusions  directly  to  the  employer? 
Also,  if  a  company  has  a  corporate  or 
contract  physician,  may  that  physician 
perform  the  examination? 

Guidance:  The  rule  does  not  preclude 
the  MRO  from  performing  this  medical 
evaluation  if  the  MRO  has  the  expertise 
and  is  willing  to  conduct  this 
evaluation.  "The  EXDTs  requirement  that 
the  MRO  review  the  results  of  the 
medical  evaluation  is  related  to  the  fact 
that  the  MRO  may  have  additional 
information  on  the  circumstances 
surrounding  the  attempt  to  provide  the 
urine  specimen,  other  pertinent 
information  regarding  the  collection 
process,  problems  or  lack  of  problems 
during  previous  collections,  etc. 

All  reporting  to  the  employer 
regardii^  the  final  determination  on  the 
results  of  a  urine  specimen  is 
accomplished  by  the  MRO.  This 
includes  the  findings  and  conclusions  of 
the  medical  examination. 

If  a  company  has  a  physician  on  the 
staff  or  has  a  contract  physician,  this 
individual  may  perform  the  medical 
examination  if  he/she  has  the  required 
expertise.  The  company  should  ensure 
that  the  MRO  is  informed  of  this 
arrangement  and  makes  the  referral  to 
that  particular  physician.  However,  the 
requirement  still  exists  to  submit  the 
findings  of  the  evaluation  to  the  MRO, 
who  then  reports  his/her  conclusions  to 
the  employer.  A  company  may  also 
designate  its  staff  physician  or  contract 
physician  as  the  MRO  if  that  individual 
meets  the  regulatory  criteria. 

Question  3:  In  a  "shy  bladder" 
scenario,  may  an  employer  require  an 
individual  to  provide  a  specimen  within 
three  hours,  and  if  the  individual 
doesn't  provide  a  specimen,  is  the 
inability  considered  to  be  a  refusal? 

Guidance:  The  individual  must 
provide  the  specimen  within  three 
hours.  The  inability  to  provide  does  not 
automatically  mean  that  the  individual 
being  tested  will  be  deemed  to  have 
refused  testing.  The  required  medical 
evaluation  would  produce  the 
information  which  the  MRO  will  use  to 
draw  final  conclusions.  If  the  finding  by 
the  MRO  is  that  there  was  no  legitimate 
medical  reason  for  the  individual's 
inability  to  provide  the  sufficient 
quantity  of  urine,  then  this  finding 
constitutes  a  refusal.  A  refusal  to 


provide  a  specimen  has  the  same 
sanctions  imder  the  DOT  rule  as  a 
positive  test. 

Once  it  has  been  determined  that  the 
employee  has  violated  a  EXDT  rule  (e.g., 
verified  positive  test,  refusal),  the 
employee  must  be  immediately  removed 
fi*om  performing  any  safety-sensitive 
duties.  The  employee  may  not  again 
perform  safety-sensitive  duties  until  he 
or  she  has  met  the  conditions  of  the 
apphcable  operating  administration 
(e.g..  Federal  Highway  Administration) 
rule  for  rettun  to  duty.  The  DOT  rule 
does  not  address  employer  policies  on 
subsequent  personnel  actions. 

Question  4:  In  a  "shy  bladder" 
scenario,  does  DOT  consider  a 
company's  ordering  the  donor  back  to 
work  prior  to  completion  of  the  time 
and  fluid  intake  period  an  obstruction  of 
the  collection  process?  Or,  is  the  donor's 
failure  to  complete  the  collection,  after 
having  been  comj>elled  by  the  employer 
to  leave  the  collection  site,  considered 
a  refusal  to  test  if  no  medical  reason  is 
provided  for  donor's  failure  to  provide 
the  required  amount  of  urine? 

Guidance:  A  company's  ordering  the 
employee  to  return  to  work  prior  to  the 
expiration  of  the  time  period,  with  no 
provisions  for  personal  observation  or 
for  ensuring  the  employee's  return  to 
the  collection  site,  appears  to  be  in  clear 
violation  61  DOT  rules.  The  employer  is 
not  authorized  to  discontinue  a  test  or 
to  conduct  a  subsequent  collection  at  a 
later  time  in  lieu  of  a  current  collection. 
The  employer  cotild  order  the  employee 
back  to  work  while  waiting  for  the 
three-hour  period  to  elapse,  but  the 
employer  must  ensure  that  the 
employee  drinks  the  prescribed  amoimt 
of  liquids,  is  under  observation  during 
the  entire  period  of  time,  and  returns  to 
the  collection  site  prior  to  the  expiration 
of  the  three  hours. 

It  should  be  noted  that  because  the 
donor  was  not  afforded  the  full  time 
period  during  which  to  provide  a 
specimen,  the  donor's  inability  to 
provide  the  required  amoiuit  of  urine 
does  not  constitute  a  refusal  to  test  but 
is  the  result  of  employer  hindrance  with 
the  collection  process.  The  MRO  should 
advise  the  employer  of  its  violation  of 
49  CFR  part  40  and  propose  corrective 
action  accordingly  (i.e.,  establish  correct 
pohcy).  In  addition,  the  MRO  may 
rejHjrt  the  violation  to  the  appropriate 
DOT  operating  administration  or  may 
request  that  the  DOT  Drug  Enforcement 
and  Program  Compliance  office  report 
the  matter.  The  company  is  required  to 
maintain,  in  accordance  with  the 
appropriate  governing  regulation,  a 
record  of  this  "test"  for  review  by  a  EXDT 
operating  administration  in  the  event  of 
an  audit. 
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Question  5:  Is  a  current  and  valid 
picttire/photo  identificaticm  required 
before  a  urine  collection  takes  place  or 
may  a  physical  description  verification 
by  telephone  by  an  employer 
representative  suffice? 

Guidance:  llie  rule  does  not  address 
if  the  photo  identification  is  current  nor 
does  it  prohibit  telephonic  verification 
of  identity.  The  intent  of  the  rule  was 
that  if  the  employee  did  notliave  proper 
identification,  an  employer's 
representative  would  be  on  site  to 
identify  that  employee.  There  is  no 
requirement  that  the  representative  sign 
any  type  of  form,  although  prtxwdures 
should  be  established  to  ensure  the  true 
identity  of  the  representative. 

If  telephonic  identification  is  used, 
specific  procedures  should  be  in  place 
to  ensure  that  the  employer 
representative  is  fully  identified  to  the 
collection  site  person  and  that 
reasonable  procedures  exist  to  ensiupe 
that  the  employer's  representative  can 
truly  identify  the  employee.  If  the 
employee's  identification  cannot  be 
established  to  the  satisfaction  of  the 
collection  site  person  (or  based  on  the 
collection  site  protocol  for 
identification),  the  collection  should  not 
be  completed.  Additionally,  any 
identification  procedure  allowed  under 
specific  DOT  operating  administration's 
rules  is  also  permissible. 

Exception:  If  the  donor  is  self- 
employed  and  has  no  photo 
identification,  the  collector  shoidd 
notify  the  collection  site  supervisor  and 
record  in  the  remarks  section  that 
positive  identification  is  not  available. 
The  donor  must  be  asked  to  provide  two 
items  of  identification  bearing  his/her 
signature.  Proceed  with  the  collection. 
When  the  donor  signs  the  certification 
statement,  compare  the  donor's 
signature  with  signatures  on  the 
identification  presented.  If  the 
signatures  apptear  consistent,  continue 
the  collection  process.  If  the  signattue 
does  not  match  signatures  on  the 
identification  presented,  make  an 
additional  note  in  remarks  section 
stating  that  "signature  identification  is 
unconfirmed"  and  continue  the 
collection  process. 

When  this  (self-employed)  donor  does 
not  have  appropriate  identification  this 
should  not  be  considered  a  refusal.  The 
collector  should  remember  that  his/her 
primary  function  is  to  obtain  a  specimen 
that  can  be  tested  for  drugs  under  DOT 
rules.  The  collector  should  provide 
sufficient  information  in  the  remarks 
section  to  help  the  MRO  make  a 
determination  regarding  the  merit  of  the 
collection  process  or  for  the  employer  to 
determine  if  there  are  systemic 


problems  or  other  shc«t£all8  in  its 
policy/program. 

Question  6:  May  a  tirine  specimen 
collection  site  be  constructed  to  have 
two  or  more  collectors  or  must  each 
collection  "station"  be  physically 
separated  by  a  barrier  or  wall  to  ensure 
modesty  and  privacy  of  the  donor? 

Guidance:  In  specifying  privacy  and 
security  of  the  collection  site,  the  DOT 
was  concerned  that  the  act  of  urination 
by  a  donor  would  have  maximum 
privacy  under  most  circumstances  and 
that  the  specimen  sample  would  be 
under  sufficient  security  to  prevent  any 
allegation  of  tampering.  Additionally, 
the  regulatory  requirement  exists  that 
the  collection  site  person  have  only  one 
donor  under  his/her  supervision  at  any 
one  time.  In  other  words,  one  collection 
site  person  may  not  process  the 
paperwork  or  collect  a  specimen  from 
more  than  one  donor  at  a  time.  There 
are  collection  sites,  particularly  at 
health  clinics,  that  may  have  "stations" 
or  booths  which  are  partially  partitioned 
fit)m  each  other  or  from  the  rest  of  the 
clinic.  The  collection  site  person 
usiudly  gathers  relevant  information 
from  the  donor  at  the  booth,  completes 
the  necessary  paperwork,  and  escorts 
the  donor  to  a  toilet  area  where  the 
donor  can  provide  a  specimen  in 
privacy. 

The  rule  does  not  permit 
imauthorized  personnel  in  any  part  of 
the  designated  collection  site  where 
urine  specimens  are  collected  or  stored. 
In  the  multiple  booth  sittiation,  another 
collection  site  person  would  not  be 
considered  an  unauthorized  person. 
However,  when  other  donors  are  present 
in  a  waiting  area  or  another  donor  is 
being  processed  by  another  collection 
site  person,  the  integrity  of  the 
specimen  must  be  ensured.  During  the 
collection  process,  the  collection  site 
person  must  ensiu«  that  the  specimen  is 
imder  his  or  her  direct  control  from  the 
time  the  specimen  is  provided  by  the 
donor  to  the  time  it  is  sealed  in  die 
mailer.  Additionally,  regardless  of  the 
phjrsical  configuration  of  the  collection 
site,  there  is  the  expectation  that  the 
donor  will  have  some  semblance  of 
aural  and  visual  privacy.  For  example, 
a  donor  may  tell  the  collector  that  he/ 
she  is  suffering  from  a  particular  illness, 
is  on  medication,  or  that  he/she  has  an 
indwelling  catheter,  and  wonder  if  this 
will  impact  on  the  test  results.  The 
donor  should  be  able  to  make  these 
statements  without  embarrassment  or 
concern  that  another  individual  (i.e., 
another  collector  or  donor)  may 
overhear  or  see  what  the  donor  is 
providing  to  the  collector. 


Question  7:  May  donors  be  required  to 
remove  all  clothing,  wear  a  hospital 
gown,  or  empty  pcKkets? 

Guidance:  The  DOTs  procedures  for 
transportation  workplace  drug  testing 
programs  contained  in  §  40.25(f)(4) 
states:  "The  collection  site  person  shall 
ask  the  individual  to  remove  any 
unnecessary  outer  garments  sudi  as  a 
coat  or  jacket  that  might  conceal  items 
or  substances  that  could  be  used  to 
tamper  with  or  adulterate  the 
individual's  urine  specimen.  The 
collection  site  person  shall  ensure  that 
all  personal  belongings  such  as  a  purse 
or  briefcase  remain  with  the  outer 
garments.  The  individual  may  retain  his 
or  her  wallet"  (Emphans  added.) 

While  it  is  clear  mat  the  rule  does 
allow  for  collectors  to  request  that 
donors  remove  imnecessary  outer 
garments  in  order  to  ensiire  the  integrity 
of  the  collection,  the  nile  does  not 
authorize  collectors  to  require  or  request 
that  donors  remove  other  garments  as 
well,  e.g.  shirts,  blouses,  pants,  or  skirts, 
thereby  ensuring  a  modicum  of  privacy 
and  reducing  potential  embarrassment. 
Additionally,  donors  may  not  be 
required  or  requested  to  wear  hospital 
or  examination  gowns  when  providing  a 
specimen. 

There  is  an  exception  to  the  above. 
The  DOT  has  determined  that  if  a  urine 
specimen  is  being  collected  as  part  of  a 
DOT-required  physical  examination 
(i.e.,  §  391.43  Medical  examination; 
certificate  of  physical  examination)  in 
which  an  individual  is  required  to 
disrobe  and  wear  a  hospital  or 
examination  gown,  the  collection  may 
be  completed  with  the  donor  so  attired. 

It  should  also  be  noted  that  if  a 
collection  site  person,  during  the  course 
of  a  collection  procedure,  notices  an 
unvisual  indicator  that  an  individual 
may  attempt  to  tamper  with  or 
adiilterate  a  specimen  as  evidenced  by 
a  bulging  or  overstuffed  pocket  for 
example,  the  collector  may  request  that 
the  donor  empty  his  or  her  pockets, 
display  the  items,  and  explain  the  need 
for  them  during  the  collection.  This 
procedure  may  be  done  only  when  there 
is  a  suspicion  that  an  individual  may  be 
about  to  tamper  with  or  adulterate  a 
specimen.  Otherwise,  requiring  donors 
to  empty  their  pockets  as  a  common 
practice  is  also  prohibited  under  the 
current  rules. 

Question  8:  Please  clarify  donor 
identifying  information  requirements  on 
the  drug  testing  custody  and  control 
form. 

Guidance:  In  accordance  with 
§  40.25(f)(20),  the  donor/employee  is 
required  to  initial  the  specimen  bottle 
seal/label.  The  employee/donor's 
identification  nun^r  or  SSN  is  to  be 
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provided  on  the  custody  and  control 
fbnn  and  shall  not  be  included  on  the 
specimen  bottle  seal/label.  Other  donor 
identification  (i.e..  name,  signatvire) 
should  not  be  provided  on  the  copies  of 
the  custody  and  control  form  that 
accompany  the  specimen  to  the 
laboratory.  However,  disclosure  of  the 
donor's  name/signature  does  not,  in  and 
of  itself,  require  that  the  specimen  be 
rejected  for  testing  by  the  laboratory. 

Question  9:  Is  a  consent  form 
authorized? 

Guidance:  Section  40.25(f)(22)(ii) 
states.  "When  specified  by  DOT  agency 
regulation  or  required  by  the  collection 
site  (other  than  an  employer  site)  or  by 
the  laboratory,  the  employee  may  be 
required  to  sign  a  consent  or  release 
form  authorizing  the  collection  of  the 
specimen,  analysis  of  the  specimen  for 
designated  controlled  substances,  and 
release  of  the  results  to  the  employer." 
The  purpose  of  this  statement  is  to 
allow  collection  sites  or  laboratories,  of 
their  own  accord,  or  when  required  by 
a  DOT  agency  regulation,  to  utilize 
consent  or  release  of  information  forms 
for  the  collection,  analysis,  and  release 
of  specimen  results  to  the  employer. 
%  40.25(f)(22)(ii)  continues.  "The 
employee  may  not  be  required  to  waive 
Utility  with  respect  to  negligence  on 
the  part  of  any  person  participating  in 
the  collection,  handling,  or  analysis  of 
the  specimen  or  to  indemnify  any 
person  for  the  negligence  of  others." 
The  intent  of  this  statement  is  to  prevent 
anyone  who  participates  in  either  the 
collection,  handling,  or  analysis  of  the 
specimen  from  trying  to  require  the 
employee  to  exempt  them  from  liability 
arising  from  their  actions.  This  pertains 
not  only  to  collection  site  and  laboratory 
personnel,  but  also  to  MROs,  their  staff, 
if  applicable,  and  to  the  employer. 
Failure  of  an  employee  to  sign  the 
consent  form  does  not  equal  a  refusal  to 
test  and  the  test  must  proceed  in  all 
circiimatances.  The  DOT  also  intends 
that  this  interpretation  shall  be  followed 
for  alcohol  testing  requirements. 

Question  10:  Is  the  donor's  presence 
required  when  the  collector  prepares  a 
specimen  for  shipment? 

Guidance:  The  tamper-proof  seal 
placed  on  the  specimen  bottle  must  be 
affixed  in  the  presence  of  the  donor,  but 
the  regulation  is  clear  that  the  donor 
doM  not  have  to  be  present  when  the 
specimens  are  prepared  for  shipment  to 
the  laboratory.  The  collection  site 
person  is  the  only  person  required  to 
sign  or  initial  the  seal  on  the  shipment 
container.  In  fact,  the  rule  allows  the 
use  of  shipment  containers  that 
accommodate  multiple  specimen 
bottles.  It  would  be  imp)ossible  to  have 
more  than  one  donor  witness  the  sealing 


of  their  specimen  bottles  in  one 
shipment  container  when  collectors  are 
required  by  rule  to  deal  with  only  one 
donor  at  a  time. 

Question  1 1 ;  In  a  post-accident 
situation  requiring  both  a  company  test 
and  a  DOT  test,  which  should  be 
conducted  first? 

Guidance:  In  a  post-accident  situation 
in  which  drug/alcohol  testing  is 
required  under  company  authority  or 
policy,  and  DOT-mandated  tests  are 
required,  the  DOT  tests  must  be 
conducted  first. 

Question  12:  Please  address  the  issue 
of  low  specific  eravity/creatinine. 

Guidance:  Laoomtory  reports.  The 
laboratory  may  report  in  the  laboratory 
remarks  section  of  the  custody  and 
control  form  that  specific  gravity  is  less 
than  1.003  and  creatinine  is  less  than 
0.2  grams  per  liter.  Actual  values  of 
specific  gravity  and  creatinine  should 
not  be  reported. 

Medical  Review  Officer 
Interpretations  MROs  shall  report  the 
laboratory  findings  (positive,  negative  or 
not  tested  (canceled))  to  the  employer 
and  that  specific  gravity  and  creatinine 
are  below  1.003  and  0.2  g/1, 
respectively. 

employer  Actions  The  employer  shall 
not  require  the  driver  to  submit  to 
another  specimen  collection  vinder 
FHWA  authority.  A  dilute  specimen 
does  not  constitute  reasonable  suspicion 
of  controlled  substance  use.  The 
employer  may  require  the  next 
specimen,  required  by  EKDT  regulations, 
submitted  by  the  driver  to  be  collected 
under  direct  observation. 

Question  13:  What  should  donors  do 
if  specimen  collection  procedures  are 
not  being  followed? 

Guidance:  Under  DOT  agency 
regulations,  the  employer  is  responsible 
for  ensuring  that  specimens  are 
collected  in  accordance  with  part  40.  If 
the  employees  subject  to  DOT-mandated 
drug  testing  regulations  believe  that  part 
40  collection  procedures  are  not  being 
followed,  they  should  so  inform  the 
employer.  If  the  employer  does  not 
respond  to  the  complaints  and  take 
appropriate  corrective  actions,  the 
employees  may  seek  resolution  of  their 
complaints  through  a  DOT  agency  that 
has  regulatory  authority  over  the 
employer. 

Question  14:  Is  failure  to  check  the 
temperature  box  on  the  drug  testing 
custody  and  control  form  considered  a 
fatal  flaw? 

Guidance:  In  accordance  with  §  40.29, 
the  collector  is  to  check  the  temperatiire 
of  the  specimen  to  ensure  the  integrity 
of  the  specimen.  The  fact  that  it  was 
checked  should  be  marked 
appropriately  on  the  custody  and 


control  form.  Inadvertently  not  marking 
the  temperature-taken  box,  in  and  of 
itself,  does  not  constitute  a  "fatal  flaw" 
in  the  EKDT  chain  of  custody  process. 

Question  15:  What  are  the  collection 
site  reouirements? 

Guiaance:  Section  40.25(a)-(b) 
outlines  employer  requirements  for 
designating  and  maintaining  the 
seciuity  of  collection  sites.  To 
simmiarize  the  contents  of  this  section, 
a  collection  site  must  at  a  minimiun 
provide:  (1)  An  enclosure  where  privacy 
for  urination  is  possible;  (2)  A  toilet  for 
urination  (unless  a  single  use. 
disposable  container  is  used  with 
sufficient  capacity  to  contain  the  entire 
void);  (3)  A  source  of  water  for  washing 
hands;  (4)  A  suitable  writing  surface  for 
completing  the  required  paperwork 
(custody  and  control  form);  and  (5) 
Restricted  access  so  that  the  site  is 
secure  during  collection. 

Any  facility,  including  a  physician's 
office,  that  meets  the  minimum 
requirements  may  be  used  as  a 
collection  site  for  DOT-required  drug 
tests.  It  is  the  employer's  responsibility 
to  not  only  designate  and  ensvu^  that 
collection  sites  meet  these  minimum 
requirements,  but  also  to  ensure  that 
collection  site  personnel  at  these 
locations  are  properly  trained  and/or 
qualified  to  collect  urine  specimens  in 
accordance  with  the  provisions  outlined 
in  49  CFR  part  40. 

Question  16:  Are  middle  names 
required  on  the  drug  testing  custody  and 
control  form? 

Guidance:  Section  40.25(a)  specifies 
that  the  custody  and  control  form  used 
to  dociunent  DOT  mandated  drug 
testing  shall  provide  space  for  collector, 
donor,  and  laboratory  certifying 
scientist  names  and  signatures.  The 
regulation  does  not  specify  that  a 
middle  name  or  initial  must  be  used. 
The  intent  of  the  reg\ilation  is  to  provide 
for  the  identification  of  the  person(s) 
signing  the  certification  statements.  The 
use  of  supplemental  instructions  on  the 
custody  and  control  form  (e.g.  further 
defining  name  to  include  first,  middle, 
last),  does  not  impact  on  the  security, 
identification,  or  integrity  of  the  urine 
specimen  and  should  not  be  used  as  a 
basis  for  invalidating  the  specimen 
results. 

Section  40.29  Laboratory  Analysis 
Procedures 

Question  1:  May  a  laboratory  provide 
"one-stop  shopping"  to  an  employer  by 
including  the  services  of  a  MRO  or  a  list 
of  MROs  (which  the  laboratory  does  not 
employ)  from  which  the  employer  or 
cUent  could  select  a  specific  MRO? 

Guidance:  Under  current  DOT 
interpretation  of  the  rule,  a  laboratory 
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would  be  prohibited  from  supplying  a 
limited  list  of  MROs  from  which  the 
employer  would  select  individiials  that 
would  provide  MRO  services.  In  this 
circiunstance,  there  is  a  clear  financial 
advantage  to  the  MROs  who  appear  on 
the  laboratory  list,  since  this  makes 
them  among  the  candidates  for  use  by 
that  laboratory's  clients.  This  advantage 
could  readily  be  viewed  as  providing 
these  MROs  an  incentive  to  maintain  a 
good  relationship  with  the  laboratory,  so 
as  to  ensure  that  they  remain  on  the  list, 
which  is  in  their  financial  interest.  The 
existence  of  this  incentive  could,  in 
turn,  call  into  question  the  objectivity 
and  independence  of  the  MROs  in  the 
review  of  the  test  results  and  the 
reporting  to  relevant  officials  of  any 
potential  errors  in  test  results  or 
procedures.  The  regulatory  prohibition 
is  not  limited  to  actual,  demonstrated 
conflict  of  interest.  It  includes  matters 
that  "may  be  construed  as  a  potential 
conflict  of  interest".  The  DOT  position 
is  that  the  above  described  laboratory 
arrangement  presents  the  appearance  of 
a  conflict  of  interest. 

Question  2:  May  a  laboratory  continue 
to  submit  monthly  svmunary  reports  to 
the  employer/consortia  or  is  the 
laboratory  limited  to  quarterly  reports 
only? 

Guidance:  The  DOT  changed  the 
requirement  for  a  monthly  statistical 
report  to  a  quarterly  report  to  provide 
cost  savings  to  the  industry  without 
substantially  decreasing  the 
efiiactiveness  of  the  report.  Although  the 
original  regulatory  language  appears  to 
require  reporting  only  on  a  quarterly 
basis,  the  intent  of  this  change  was  to 
require,  as  a  minimum,  a  quarterly 
report,  but  not  to  limit  those  employers 
or  laboratories  who  desired  monthly 
reports.  Monthly  reports  may  be 
generated  provided  the  reports  do  not 
contain  personal  identifying 
information  or  other  data  from  which  it 
is  reasonably  likely  that  information 
about  individuals'  tests  can  be  readily 
inferred.  If  a  laboratory  provides 
monthly  reports,  there  is  no  requirement 
to  additionally  provide  a  quarterly 
aggregate  report.  Likewise,  the 
regulatory  requirement  to  prevent 
individual  identifying  information 
remains  for  both  monthly  and  quarterly 
reports.  If  a  report  is  withheld  for  this 
reason,  the  laboratory  will  notify  the 
employer. 

Question  3:  Explain  the  requirements 
for  quarterly  lab  summaries. 

Guidance:  Section  40.29(g)(6)  reqiiires 
each  laboratory  to  "provide  the 
employer  an  aggregate  quarterly 
statistical  siunmary  of  urinalysis  testing 
of  the  employer's  employees. 
Laboratories  may  provide  the  report  to 


a  consortium  provided  the  laboratory 
provides  employer-specific  data  and  the 
consortiiun  forwards  the  employer- 
specific  data  to  the  respective  employers 
within  14  days  of  receipt  of  the 
laboratory  report" 

The  above  reference  also  contains  the 
following  information:  "Quarterly 
reports  shall  not  contain  personal 
identifying  information  or  other  data 
bom  whidi  it  is  reasonably  likely  that 
information  about  individuals'  tests  can 
be  readily  inferred.  If  necessary,  in  order 
to  prevent  disclosure  of  such  data,  the 
laboratory  shall  not  send  a  report  until 
data  are  sufficiently  aggregated  to  make 
such  an  inference  unlikely.  In  any 
quarter  in  which  a  report  is  withheld  for 
this  reason,  or  because  no  testing  was 
conducted,  the  laboratory  shall  so 
inform  the  consortium/employer  in 
writing." 

As  referred  to  above,  the  DOT  has 
held  that  during  a  quarter  in  which 
there  was  "no  activity"  the  laboratory  is 
still  required  to  inform  the  employer,  in 
writing,  of  the  negative  activity.  TTiis 
provision  is  necessary  to  assist  Federal 
auditors  during  inspections  of 
employers  that  are  required  by  an 
Operating  Administration  to  conduct  a 
drug  testing  program.  Unless  the  auditor 
has  a  complete  quarter-by-quarter 
history  and  record  of  drug  testing  results 
from  a  laboratory,  there  is  nothing  to 
preclude  an  employer,  for  example. 
bom  destroying  a  quarterly  summary 
that  does  contain  a  confirmed  positive 
result  and  claim  that  there  simply  was 
no  activity  during  the  month.  'This,  of 
course,  would  allow  the  company  to 
continue  to  use  that  individual  in  a 
safety-sensitive  function  with  no 
evidence  that  there  was  a  confirmed 
positive  drug  test  result.  In  effect,  the 
negative  lab  report  serves  as  an 
important  chedc  and  balance  used  by 
auditors  in  their  compliance  and 
enforcement  efforts. 

Qxestion  4:  May  labs  transmit  results 
to  an  MRO  by  Caxing  Part  2  of  drug 
testing  custody  and  control  form? 

Guidance:  Laboratory  test  results  may 
be  provided  to  the  MRO  via  facsimile 
transmission  of  the  custody  and  control 
form.  However,  the  "true  copy"  of  the 
custody  and  control  form  must  also  be 
sent  to  the  MRO.  The  purpose  of 
permitting  facsimile  transmission  of  the 
custody  and  control  form  is  to  facilitate 
a  quicker  administrative  review  of  test 
results  by  the  MRO.  The  MRO  may 
complete  verification  of  a  negative 
result  based  on  the  facsimile  of  the 
custody  and  control  form;  however,  the 
verification  of  a  positive  result  caimot 
be  completed  until  the  "true  copy"  of 
the  custody  and  control  form  bearing 
the  original  signature  of  the  laboratory's 


certifying  scientist  is  received  by  the. 
MRO. 

Question  5:  May  a  lab  certifying 
scientist  use  a  "signat\ire  stamp"? 

Guidance:  In  accordance  witn 
§  40.29(g)(5),  "in  the  case  of  a  positive 
report  for  drug  use  (the  drug  testing 
custody  and  control  form  (part  2)),  shall 
be  signed  (after  the  required 
certification  block)  by  the  individual 
responsible  for  day-to-day  management 
of  the  drug  testing  laboratory  or  the 
individual  responsible  for  attesting  to 
the  validity  of  the  test  reports.*  •  •" 

In  accordance  with  §  40.29(g)(1), 
"Before  any  test  result  is  reported  (the 
results  of  initial  tests,  confirmatory 
tests,  or  quality  control  data),  it  shall  be 
reviewed  and  the  test  certified  as  an 
accurate  report  by  the  responsible 
individual."  The  DOT's  opinion  is  that 
negative  reports  must  be  reviewed  and 
the  test  certified  as  an  accurate  report  by 
the  laboratory's  responsible  individual. 
This  certification  must  be  accomplished 
by  a  signature  for  positive  test  results 
while  a  signature  stamp  with  initjoU  for 
negative  test  results  on  the  custody  and 
control  form  may  be  used. 

Question  6:  Does  the  regulation 
require  lab  "batch  reporting"  of  drug 
test  results? 

Guidance:  The  labmatory  may  report 
results  to  the  MRO  as  soon  as  the  results 
have  been  reviewed  by  the  appropriate 
laboratory  personnel.  There  is  no 
requirement  for  "batch  reporting,"  or 
reporting  simultaneously  all  results  for 
specimens  received  in  a  given  shipmmt 
Nor  does  part  40  require  "batch 
reporting"  of  results  by  the  MRO  to  the 
ranployer.  Batch  reporting,  which 
causes  the  transmission  of  negative 
results  before  positive  results  have  been 
verified,  may  create  a  problem  by 
leading  an  employer  to  make  premature 
assumptions  anout  a  particular  test 
result.  However,  the  rule  provides  no 
authority  for  an  employer  to  take  any 
adverse  action  against  an  emploj^ee 
whose  test  resxilt  is  pending.  The 
differences  in  reporting  time  of  test 
results  may  be  due  to  a  variety  of 
circumstances  including  labosatOTy 
processing  time,  MRO  administrative 
review  processes  for  negatives,  or  the 
verification  process  for  positives. 

Question  7:  Is  a  lab  required  to  send 
results  directly  to  the  MRO? 

Guidance:  Yes.  Section  40.29(g) 
requires  confidentiality  and  limited 
access  to  laboratory  test  results,  and  the 
laboratory  must  send  only  to  the  MRO 
the  original  or  a  certified  true  copy  of 
the  dnig  testing  custody  and  control 
form  (Part  2).  Furthermore,  $  40.33(b)(3) 
states:  "The  role  of  the  MRO  is  to  review 
and  interpret  confirmed  positive  test 
results  obtained  through  the  employer's 
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testing  program."  Section  40.33(c)(2) 
states:  "The  MRO  shall  contact  the 
individual  directly,  on  a  confidential 
basis,  to  determine  whether  the 
onployee  wishes  to  discuss  the  test 
result.  A  staff  person  under  the  MRO's 
supwvision  may  make  the  initial 
omtact.  and  a  medically  licensed  or 
certified  staff  person  may  gather 
information  from  the  employee." 

Given  the  above,  it  should  be  clear 
that  the  intent  of  the  current  regulations 
is  that  all  laboratory  test  results  be  sent 
directly  to  the  MRO.  When  the  test 
result  is  positive,  the  MRO  must  make 
the  verification  determination;  when  the 
test  result  is  negative,  the  MRO  may 
delegate  to  a  person  under  his/her  direct 
supervision  the  administrative  review  of 
the  negative  results. 

Question  8:  Does  the  regulation  allow 
the  MRO  to  disclose  to  the  employer  the 
dius(s)  involved  in  a  positive  test? 

^lidance:  Section  40.29(g)(3)  requires 
MROs  to  report  to  employers  whether 
the  drug  test  was  positive  or  negative.  It 
also  allows  the  MRO  to  report  the 
drug(8)  for  which  there  was  a  positive 


Section  40.31     Quality  Assurance  and 
Quality  Control 

Question  1:  Please  explain  the  timing 
of  blind  performance  test  specimens. 

Guidance:  Section  40.31(d)  delineates 
employer  and  consortia  blind 
performance  test  requirements.  The 
intent  of  these  requirements  is  to  test 
the  laboratory's  abihty  to  correctly 
identify  positive  and  negative  samples. 
These  samples  are  to  be  unidentifiable 
as  blind  samples  by  the  laboratory. 

The  regulation  does  not  specify  the 
distribution  or  the  timing  of  the 
submissions  except  to  stipulate  in 
S  40.31(d)(2)  that  each  "employer  shall 
submit  three  blind  performance  test 
specimens  for  each  100  employee 
specimens  it  submits,  up  to  a  maximum 
of  100  blind  performance  test  specimens 
submitted  per  quarter."  This  is  the  basic 
requirement  The  optimum  program 
wrould  be  to  evenly  space  the 
submissian  of  blind  samples  throu^out 
the  period. 

Section  40.33    Reporting  and  Review  of 
AesuAs 

Question  I.  Does  the  MRO  have  to 
persanally  oondiict  the  verification  of  a 
positive  drug  test  result? 

Guidance:  The  DCfl  requirement  that 
the  MRO  be  a  licensed  physician  with 
knowledge  of  substance  abuse  disorders 
(§40.33(bKl)]  indicates  the  importance 
that  the  DOT  placed  on  this  function. 
The  regulatory  requirement  is  that  prior 
to  making  a  final  decision  to  verify  a 
positive  test  result,  the  individual  is 


given  an  opportimity  to  discuss  the  test 
result  directly  with  the  MRO.  An 
appropriately  medically  trained  staff 
person  (e.g.,  a  nurse  with  substance 
abuse  training)  may  gather  information 
from  an  employee  about  the  employee's 
explanation  for  a  positive  result.  In 
every  case,  however,  the  MRO  must  talk 
to  the  employee  before  making  the 
decision  to  confirm  a  laboratory  positive 
as  a  verified  positive  drug  test  result.  No 
staff  person  may  make  this  decision  for 
the  MRO. 

Question  2:  Does  the  DOT  drug  testing 
rule  permit  the  use  of  a  second  and 
different  MRO  to  whom  the  results  of 
the  split  specimen  can  be  sent  by  the 
second  laboratory? 

Guidance:  There  is  no  appropriate 
role  for  a  second  and  different  MRO  to 
whom  the  results  of  the  split  specimen 
would  be  submitted.  The  DOT's 
interpretation  is  that  this  procedure  is 
notpermissible  under  the  DOT  rule. 

The  laboratory  results  of  the  split 
specimen  are  for  the  presence  of  the 
drug  or  drug  metabolite  and  the  rule  text 
does  not  authorize  a  "second" 
verification  process  of  the  split  results. 
Therefore,  the  use  of  a  second  MRO 
does  not  add  to  the  overall  verification 
process  required  by  the  rule. 
Additionally,  if  the  spUt  specimen  fails 
to  reconfirm  or  is  not  available  for 
testing,  it  is  the  responsibility,of  the 
(original)  MRO  to  cancel  the  test  and 
provide  notification  of  this  cancellation 
to  the  appropriate  parties.  It  would  be 
inappropriate  for  the  second  MRO  to 
cancel  the  test  nor  would  the  second 
MRO  have  the  appropriate  information 
to  accomplish  the  cancellation 
notification. 

Question  3:  If  the  MRO  determines 
that  a  donor  has  a  legitimate 
prescription  for  Marinol,  would  this  be 
reported  as  a  negative  result?  What  if  in 
the  MRO's  opinion,  the  use  of  the 
prescribed  medication  may  compromise 
safety? 

Guidance:  Section  40.33(a)(1)  states  in 
part,  that  "  *  *   *  A  positive  test  result 
does  not  automatically  identify  an 
employee/ applicant  as  having  used 
drugs  in  violation  of  a  DOT  agency 
regulation.  An  individual  with  a 
detailed  knowledge  of  possible  alternate 
medical  explanations  is  essential  to  the 
review  of  the  results."  The  DOT'S 
interpretation  has  been  that  if  the  MRO 
can  determine  that  the  donor  has  a 
legitimate  prescription,  the  positive 
result  would  be  "down  graded"  to  a 
negative.  This  would  apply  to  any 
legitimately  prescribed  drug,  including 
Marinol.  If  the  MRO  determines  that  the 
use  of  that  partictdar  prescription/ 
substance  may  compromise  safety  in  the 
performance  of  a  transportation  related 


safety  sensitive  function  (whether  or  not 
the  substance  is  prescribed  for  the 
appropriate  condition),  the  MRO  should 
discuss  this  with  the  donor's 
(prescribing)  physician.  The  donor's 
physician  may  decide  to  prescribe  an 
alternate  substance  that  may  not  have 
adverse  effects  on  the  donor's 
performance  of  his/her  duties. 

Section  40.33(1)  states  in  part,  that 
"(1)  The  MRO  may  disclose  such 
(medical]  information  to  the  employer, 
a  DOT  agency  *  ■   *  or  a  physician 
responsible  for  determining  the  medical 
qualification  of  the  employee  *  *  *  if 
*  *  *  (iii)  *  *  *  the  information 
indicates  that  continued  performance  by 
the  employee  •  •  •  could  pose  a 
significant  safety  risk.  (2)  Before 
obtaining  medical  information  fixim  the 
employee  as  part  of  the  verification 
process,  the  MRO  shall  inform  the 
employee  that  information  may  be 
disclosed  to  third  parties  as  provided  in 
this  paragraph  •  *  •  ".  If  after  talking  to 
the  prescribing  physician,  the  MRO  still 
determines  that  a  safety  risk  exists,  he/ 
she  may  inform  the  employer,  DOT,  or 
the  employer's  physician  of  the 
existence  of  a  medical  condition  that 
could  preclude  the  donor  from 
performing  a  safety  sensitive  function. 
However,  the  MRO  must  ensure  that  he/ 
she  informed  the  employee  prior  to  the 
verification  process  that  this  (medical) 
information  may  be  provided  to  a  third 
party. 

(^estion  4:  Is  there  such  a  thing  as  an 
MRO  management  company  or  does  the 
law  specify  that  a  single  certified  MRO 
review  each  lab  result  from  tested 
employees  and  personally  transmit  the 
test  results  to  the  specific  employer? 
Does  the  law  require  that  the  owner  of 
an  MRO  management  company  be  a 
physician?  Do  negative  test  results  have 
to  be  handled  by  a  physician  MRO,  or 
may  the  results  be  handled  by  the  MRO 
management  company  administrators? 

Guidance:  While  part  40  makes  no 
mention  of  an  "MRO  management 
company"  the  regulations  do  address 
the  role  of  the  CTTPA.  The  rules  do  not 
permit  the  C/TPA  to  receive  drug  testing 
results  directly  frova  either  the 
laboratory  or  from  the  MRO.  Tlie 
laboratory  results  are  reported  directly 
to  the  MRO,  and  the  MRO  results  are 
reported  directiy  to  the  employer. 

Through  interpretation  of  §  40.33(a), 
the  DOT  has  permitted  the 
administrative  review  to  be  conducted 
by  staff  persons  working  under  the 
direct  supervision  of  the  MRO.  While 
allowing  this  delegation  of  MRO 
responsibihty,  the  DOT  never  intended 
nor  can  it  condone  a  practice  which 
allows  for  MROs  to  appoint  outside 
"agents"  to  perform  this  review.  The 
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MRO  should  have  a  direct  supervisory 
relationship  with  the  reviewer  and  not 
simply  have  access  to  the  "process"  of 
the  administrative  reviewr.  Conversely,  a 
CyTPA  cannot  contract  for  the  MRO  to 
review  only  positive  drug  test  results, 
leaving  the  review  or  processing  of 
negatives  to  the  C/TPA. 

Question  5:  May  a  C/TPA  act  as  an 
agent  of  the  MRO  for  the  purpose  of 
conducting  administrative  reviews  of  all 
negative  urine  drug  test  results  and 
receive  drug  testing  results  directly  from 
the  laboratory? 

Guidance:  No.  The  DOT  never 
intended  nor  can  it  condone  a  practice 
which  allows  MROs  to  appoint  outside 
agents  to  conduct  such  reviews. 
Additionally,  §  40.29(g)  requires  that  all 
drug  test  results  be  transmitted  by  the 
laboratory  directly  to  the  MRO. 
Transmission  to  the  MRO  means  to  the 
MRO's  place  of  business  and  not  to  a 
subsidiary  or  contractor  for  the  MRO. 
There  is  also  the  requirement  that, 
regardless  of  what  forms/records  a 
consortium  or  third  party  administrator 
maintains  for  an  employer,  notification 
of  all  positive  results  will  be  performed 
by  the  MRO  and  not  through  or  by 
anyone  else. 

Question  6:  What  are  the  MRO's 
review  requiiMnents  during  the 
verification  process  when  die  MRO 
copy  of  the  custody  and  control  form  is 
not  available? 

Guidance:  The  MRO  may  complete 
the  verification  process  if  die  MRO's 
copy  of  the  custody  and  control  form  is 
not  available  for  review.  The  MRO 
needs  to  review  a  copy  of  the  chain  of 
custody  which  contains  the  employee's 
signature.  A  cc^y  may  be  obtained  from 
the  employee,  the  collector,  or  the 
employer.  These  copies  have  the 
employee's  signature. 

"rhe  preamble  to  part  40  (Medical 
Officer  Issues)  published  on  December 
1,  1989  requires  the  MRO  not  to  declare 
a  verified  positive  result  until  he  or  she 
receives  the  hard  copy  of  the  original 
chain  of  custody  form  from  the 
laboratory.  This  is  because,  prior  to 
determining  that  the  test  is  a  verified 
positive,  the  MRO  verifies  the 
identifying  information  and  the  facial 
completeness  of  the  chain  of  ciistody 
(i.e.,  determines  that,  on  the  face  of  the 
document,  all  the  sign>ofE5  are  in  the 
right  places). 

(^estion  7:  Does  the  MRO  have  to 
verify  each  drug  when  the  laboratory 
reports  a  multiple  positive  drug  test 
results  for  the  same  individual  imder 
the  DOT  drug  and  alcohol  rule? 

Guidance:  Section  40.33(a)  states 
"Medical  review  officer  shall  review 
confirmed  positive  results."  The  DOT 
drug  rule  requires  analysis  of  uiine  for 


five  drugs.  Multiple  drug  positive 
results  for  the  same  specimen  (donor) 
require  the  MRO  to  verify  each  reported 
drug  to  determine  if  there  is  a  medical 
explanation  for  each  positive  result 
Additionally,  the  EKDT  drug  and  alcohol 
management  information  system 
requests  information  on  multiple  drug 
results  (for  each  individual).  The  intent 
is  to  capture  this  information. 

However,  in  the  preemployment 
process,  it  would  appear  that  with  the 
employer's  consent,  the  MRO  may 
report  a  verified  positive  result  for  one 
drug  out  of  several  laboratory  positive 
results  (for  one  individual)  without 
continuing  to  seek  verification  for  the 
other  drugs  reported  by  the  laboratory. 
The  MRO  may  need  to  use  his/her 
professional  judgement  to  determine  if 
verification  of  the  other  drugs  may  be 
accomplished  expeditiously.  Regardless 
of  the  nimiber  of  drugs  that  are  reported 
as  verified  for  one  individual,  that 
individual  caimot  perform  safety- 
sensitive  v/otk  imtil  he/she  provides  a 
urine  specimen  that  is  negative. 

In  the  case  where  the  MRO  verifies 
and  reports  only  one  drug,  the  other 
drugs  should  not  be  reported  to  the 
employer  if  they  have  not  been  verified. 
The  MRO  may  document  these 
unverified  positive  resiilts  in  his/her 
records  as  unverified  and  unreported 
resiUts. 

Question  8:  Is  a  company  obligated  to 
pay  for  the  processing  of  a  split  urine 
specimen  when  the  primary  specimen  is 
positive?  Does  a  company  have  to  pay 
for  testing  the  split  specimen  if  it  was 
a  pre-employment  test? 

Guidance:  The  split  sample  procedure 
is  a  statutory  requirement  of  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  for  employers  in  the 
aviation,  highway,  rail,  and  transit 
industries,  as  well  as  the  DOT  rules. 
Section  40.3  states,  in  part:  "Employee. 
An  individual  designated  in  a  DOT 
agency  regxilation  as  subject  to  drug 
testing  and/or  alcohol  testing.  As  lued 
in  this  part  "employee"  includes  an 
appUcant  for  employment."  And 
§  40.33(f)  states,  in  part:  "If  the 
employee  requests  an  analysis  of  the 
spUt  specimen  within  72  hours  of 
having  been  informed  of  a  verified 
positive  test,  the  MRO  shall  direct,  in 
writing,  the  laboratory  to  provided  the 
split  specimen  to  anodier  DHHS- 
certified  laboratory  for  analysis."  In 
other  words,  if  the  appUcant  or 
employee  makes  the  request  within  this 
time  period,  the  split  specimen  miist  be 
tested.  This  is  true  of  all  types  of  tests, 
including  pre-employment. 

The  employer  is  responsible  for 
ensuring  that  the  test  occius,  including 
taking  responsibility  for  paying  for  it 


The  employer  may  arrange  with  the 
applicant  or  employee  for 
reimbursement,  but  in  no  case  does  the 
refusal  by  the  appUcant  or  employee  ta 
contribute  to  the  cost  of  the  test  excuse 
the  employer  from  ensuring  that  the  test 
takes  place.  A  previous  agreement 
negotiated  between  the  employee  and 
employer  or  a  labor-management 
agreement  that  specifies  payment 
arrangements,  could  dictate  the  ultimate 
pajmient  source. 

The  spUt  specimen  testing  process, 
initiated  by  the  MRO's  written  request, 
should  not  be  delayed  while  awaiting 
pa3rment  to  come  from  the  appUcant  or 
employee.  If  there  is  a  dispute,  the  fall- 
back position  would  be  for  the  employer 
to  be  billed  (by  either  the  primary 
laboratory  for  sending  the  spUt 
specimen,  or  the  receiving  laboratory  for 
testing  the  spUt  specimen)  and  then  for 
the  employer  to  settle  the  matter  after- 
the-fact  with  the  appUcant  or  employee. 

Question  9:  When  may  the  MRO 
notify  an  employer  of  a  positive  drug 
test  result? 

Guidance:  The  MRO  may  not  notify 
the  employer  of  a  positive  test  until  he/ 
she  has  verified  the  test  as  positive. 
Verification  requires  that  the  MRO 
review  the  chain  of  custody 
documentation,  contact  the  employee, 
review  any  documentation  of  a 
legitimate  medical  explanation  for  a 
positive  test,  and  determine  that  the 
positive  resulted  from  unauthorized  use 
of  a  controUed  substance.  The  MRO  is 
not  required  to  delay  verification 
pending  the  outcome  of  the  reanalysis 
or  the  spUt  specimen.  Only  upon 
verification  shaU  the  MRO  notify  the 
employer  of  the  positive  residt,  and  the 
employer  shall  then  remove  the 
emplo]ree  from  the  safety-sensitive 
duties/position.  Once  having  received 
notice  of  a  verified  positive  result  from 
the  MRO,  the  employer  shall  not  delay 
removal  of  the  employee  from  safety- 
sensitive  duties  pending  the  outcome  of 
the  reanalysis  or  the  spUt  ^ecimen. 

Question  10:  Must  tne  MRO  report  to 
employers  be  in  writing 

Guidance:  Part  40  does  not  require  the 
MRO  to  provide  written  notification  to 
employers  of  verified  drug  test  results. 
TTie  FHWA,  however,  does  require 
MROs  to  forward  a  signed,  written 
notification  to  the  employer  within 
three  business  days  of  the  completion  of 
the  MRO's  review  for  both  positive  and 
negative  results.  A  legible  photocopy  of 
the  fourth  copy  of  the  Federal  Drug 
Testing  Custody  and  Control  Form 
required  by  part  40  app>endix  A  may  be 
used  to  make  the  signed,  written 
notification  to  the  employer  for  all  test 
residts  (positive,  negative,  canceled, 
etc.),  provided  that  the  controlled 
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substanceis)  verified  as  positive,  and  the 
MRO's  signature,  shall  he  legibly  noted 
in  the  remarks  section  of  step  8  of  the 
form  completed  by  the  MRO. 

Question  11:  May  an  MRO  use  part  2 
of  drug  testing  custody  and  control  Umn 
to  report  negative  results? 

Guidance:  No.  The  MRO  should  not 
provide  the  employer  with  a  copy  of  the 
custody  and  control  form  bearing  the 
results  fiom  the  laboratory.  Often, 
positive  results  reported  by  the 
laboratory  are  determined  by  the  MRO 
to  be  explained  by  authorized  medical 
use  of  a  substance,  and  thus  are  verified 
and  reported  negative.  Employers  are 
not  permitted  to  have  the  laboratory 
information,  only  the  MRO's 
determination. 

Question  12:  Please  explain  an  MRO's 
review  of  negative  results. 

Guidance:  The  duties  of  the  MRO 
with  respect  to  reviewing  negative  urine 
dr\ig  test  results  are  strictly 
administrative,  but  must  include  a 
review  of  the  drug  testing  ciistody  and 
control  form  prior  to  releasing  the 
resxilts  to  the  employer.  This  is 
necessary  to  substantiate  that  the 
reported  negative  re8\ilt  is  correctly 
identified  with  the  donor  and  to  ensure 
that  the  form  is  complete  and  suifficient 
on  its  face  (§  40.33(a)  (1-2)).  While  the 
DOT,  through  interpretation,  has 
permitted  the  administrative  review  to 
be  conducted  by  a  staff  person  working 
under  the  direct  supervision  of  the 
MRO,  the  requirement  to  conduct  the 
review  in  accordance  with  current 
regulations  remains  in  effect. 

Question  13:  Please  explain  MRO 
verification  of  opiate  positives. 

Guidance:  The  MRU  verification 
process  of  any  positive  laboratory  report 
requires  several  specific  actions.  These 
include  a  review  of  the  drug  testing 
custody  and  control  form  for 
completeness  and  accuracy,  notifying 
and  providing  the  donor  an  opportunity 
to  disciiss  the  results,  reviewing  the 
donor's  medical  history  and  medical 
records,  and  investigating  other 
biomedical  Eacton  that  may  account  for 
thepositive  result. 

The  above  actions  are  especially 
important  when  the  MRO  is  confronted 
mth  an  opiate  positive,  as  the  result 
may  be  caused  by  the  use  of  a  legally 
prescribed  medication  or  an  ingested 
substance,  such  as  poppy  seeds.  Using 
the  above  steps  as  a  guide,  the  MRO  &^ 
ensxues  that  the  drug  testing  custody 
and  control  form  is  complete  and 
acciirate  on  its  face.  Next,  the  MRO 
notifies  the  donor  of  the  positive  test 
result  and  offers  the  individual  an 
opportimity  to  discuss  the  results.  If  the 
donor  expressly  declines  the 
opportunity  to  disciiss  the  test  results. 


or  fails  to  contact  the  MRO  within  five 
days  after  being  notified  by  a  designated 
employer  representative  to  do  so,  the 
MRO  may  verify  the  laboratory  test 
result  as  a  positive.  This  includes 
results  that  are  positive  for  opiates. 

If  the  donor  accepts  the  opportunity 
to  discuss  the  results  with  the  MRO,  the 
MRO  must  review  any  medical  records 
provided  by  the  donor  to  determine  if 
the  opiate  positive  resulted  from  a 
legally  prescribed  medication.  If  the 
donor  is  unable  to  produce  medical 
evidence  and  admits  to  unauthorized 
use  of  an  opiate,  the  MRO  should  verify 
the  result  as  a  positive.  However,  if  the 
donor  is  unable  to  produce  medical 
evidence,  denies  unauthorized  use  of  an 
opiate,  or  denies  using  another 
individual's  medication,  the  MRO  must 
determine  that  there  is  clinical 
evidence — in  addition  to  the  urine  test — 
of  unauthorized  use  of  any  opium, 
opiate,  or  opium  derivative  before 
verifying  the  test  result  as  positive. 
Examples  of  clinical  evidence  include 
recent  needle  tracks  or  behavioral  or 
psychological  signs  of  acute  opiate 
intoxication  or  withdrawal.  If  a 
laboratory  confirms  the  presence  of  6- 
acetylmorphine  (6-AM)  through  a  GC/ 
MS  test,  no  clinical  evidence  is 
necessary,  since  6-AM  is  a  direct 
deacetyloted  metabolite  of  heroin, 
detectable  %vithin  minutes,  and  its 
presence  proves  the  recent  use  of 
heroin.  If  6-AM  is  not  foimd.  clinical 
evidence  will  be  required  to  verify  a 
positive  opiate  result  whether  or  not  the 
donor  claims  poppy  seed  ingestion  as  a 
defense  for  the  positive  result. 

The  verification  process  for  an  opiate 
positive  result  can  be  a  very  complex 
and  very  difficult  task  for  the  MRO  and 
should  be  undertaken  with  a  great  deal 
of  caution. 

Question  14:  Please  clarify  the  MRO/ 
lab  relationship. 

Guidance:  Section  40.29(n)(6)  states: 
"The  laboratory  shall  not  enter  into  any 
relationship  with  an  employer's  MRO 
that  may  be  construed  as  a  potential 
conflict  of  interest  or  derive  any 
financial  benefit  by  having  an  employer 
use  a  specific  MRO."  Section  40.33(b)(2) 
further  states:  "The  MRO  shall  not  be  an 
employee  of  the  laboratory  conducting 
the  drug  test  unless  the  laboratory 
establishes  a  clear  separation  of 
functions  to  prevent  any  appearance  of 
a  conflict  of  intwest,  including  assuring 
that  the  MRO  has  no  responsibilify  for, 
and  is  not  supervised  by  or  the 
supervisor  of,  any  persons  who  have 
responsibihfy  for  the  drug  testing  or 
quahty  control  operations  of  the 
laboratory."  Therefore,  the  rule 
prohibits  an  employer-employee  or 
contract  relationship  between  the 


laboratory  and  the  MRO,  and  it  is 
obvious  that  there  must  be  a  clear 
separation  of  functions  between  the 
MRO  and  the  laboratory. 

Question  15:  In  what  situations  may 
an  MRO  reopen  a  verification  of  a  drug 
test? 

Guidance:  Section  40.33  specifically 
allows  the  reopening  of  an  MRO's 
verification  of  a  confirmed  positive  drug 
test  in  only  two  situations.  When  a 
donor  provides  dociunentation  that 
serious  illness,  injury,  or  other 
drcimistances  unavoidably  prevented 
the  employee  from  timely  contacting  the 
MRO,  the  MRO  may  conclude  from  the 
documentation  that  there  is  a  legitimate 
explanation  for  the  employee's  failure  to 
contact  the  MRO  (see  §  40.33(c)(6)).  The 
second  situation  is  if  neither  the 
employer  nor  the  MRO  is  able  to  contact 
the  employee  and  the  MRO  declares  the 
test  result  to  be  positive,  and  the 
employee  subsequently  provides 
docimientation  that  serious  illness, 
injury,  or  other  circumstances 
unavoidably  prevented  the  employee 
from  contactiiig  the  MRO  in  a  timely 
manner,  the  MRO  jnay  conclude  from 
the  dociunentation  that  there  is  a 
legitimate  explanation  for  the 
employee's  failure  to  contact  the  MRO 
(see  §  40.33(g)).  • 

Section  40.35  Protection  of  Employee 
Records 

Question  1:  Please  clarify  release  of 
alcohol  and  drug  test  results  with  or 
without  written  authorization. 

Guidance:  The  rules  governing  release 
of  employee  test  results  (§§  40.35  and 
40.81)  permit  disclosure  to  persons 
other  than  the  employee,  employer,  or 
decision-maker  in  a  lawsuit  or  grievance 
action,  only  with  the  written 
authorization  of  the  employee.  The 
authorization  must  be  an  informed 
consent,  in  that  the  employee  fully 
understands  the  intended  use  and 
disclosure  of  the  test  results.  Each 
Mitity's  request  for  test  results  would 
require  a  separate  authorization  and 
must  be  specific.  Specific  items 
including  the  purpose  of  the  release, 
specific  test(s)  to  be  released,  the 
partyfies)  to  whom  these  specific  results 
will  be  released  must  be  included. 

Question  2:  May  employees  be 
required  to  sign  release  forms  for  third- 
party  disclosures? 

Guidance:  The  intent  of 
(§§  40.29(g)(3).  40.35  and  40.37)  is  to 
ensiu^  confidentiality  of  employee  drug 
test  results.  Employees  cannot  be 
required  to  sign  release  or  consent 
statements  for  third-party  disclosure  as 
part  of  the  drug  testing  process. 
Information  concerning  the  drug  test 
may  be  released  by  the  employer  in 
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xmemplo3rment  or  workmen's 
compensation  proceedings,  or  other 
situations  in  which  the  employee  is 
seeking  a  benefit  or  challenges  an  action 
taken  by  the  employer  as  a  result  of  a 
drug  test. 

It  should  be  noted,  however,  that 
employers  are  required  to  request 
written  authorization  from  CMV  drivers 
to  obtain  past  verified  positive  drug  test 
results,  refusals  to  test,  and  alcohol 
concentrations  of  0.04  or  greater  over 
the  past  2  years  of  driving  a  CMV 
(S§  382.405(f)  and  382.413(a)). 


Section  40. 39    Use  of  DHHS-Certified 
Laboratories 

Question  1:  May  additional  testing  be 
conducted  on  a  DOT  specimen  repocrted 
by  the  laboratory  as  negative? 

Guidance:  Section  2.4(e)(3)  of  the 
Department  of  Health  and  Human 
Service's  Mandatory  Guidelines  for 
Federal  Workplace  Drug  Testing 
Programs  states,  "Specimens  that  test 
negative  on  all  initial  immunoassay 
tests  shall  be  reported  as  negative.  No 
further  testing  of  those  negative 
specimens  for  drugs  is  permitted  and 
the  specimens  shall  be  either  discarded 
or  pooled  for  \ise  in  the  laboratory's 
internal  quality  control  program." 

The  DOT  requires  use  of  DHHS- 
certified  laboratories  to  do  all  EKDT- 
required  testing.  Therefore,  the  above 
DHHS  requirement  is  a  DOT 
requirement  as  well.  When  a  DOT 
specimen  is  reported  as  negative  by  the 
laboratory,  no  additional  testing  of  the 
specimen  is  permissible. 

Question  2:  Why  use  DHHS-certified 
laboratories? 

Guidance:  The  DOT  requires  that  all 
drug  testing  mandated  under  the 
provisions  of  its  drug  testing  rules  must 
be  conducted  in  EtolS-certified 
laboratories.  The  EKDT  decision  to  use 
DHHS-certified  laboratories  for  drug 
testing  is  mandated  by  statute  (Omnibus 
Transportation  Employee  Testing  Act  of 
1991).  The  DHHS  standards  for 
certification  and  the  proficiency  testing 
requirements  comprise  the  most 
stringent  laboratory  accreditation 
program  available  in  analjrtical  forensic 
toxicology  for  urine  drug  testing. 
Additionally,  the  DHHS  certification 
program  provides  for  standardization  of 
laboratory  methodology  and  procedures, 
ensuring  equal  treatment  of  all 
specimens  analyzed.  Finally,  the  use  of 
DHHS-certified  laboratories  provides  a 
standard  that  has  withstood  the  test  of 
legal  challenges  in  Federal  drug  testing. 

Section  40.69    Inability  To  Provide  an 
Adequate  Amount  of  Breath 

Question  I:  If  an  employee  is  unable 
to  provide  an  amount  of  breath 


sufficient  to  permit  a  vaUd  breath  test, 
but  does  not  allege  that  such  inability  is 
due  to  a  medical  condition,  what 
actions  must  follow? 

Guidance:  The  rules  prohibit  a 
covered  employee  from  refusing  to 
submit  to  required  alcohol  tests.  Post- 
accident,  random,  reasonable  suispicion. 
or  follow-up  tests  must  be  taken  when 
those  tests  are  required.  Section  40.69 
sets  forth  the  procedures  to  be  followed 
v^en  an  employee  is  imable  to  provide 
an  adequate  amount  of  breath  for  any 
reason.  These  procedures  apply  to  the 
employee  who  claims  a  particular 
medical  condition  is  creating  the 
inability  to  provide  breath;  they  also 
apply  to  the  employee  who  claims  to 
have  no  idea  as  to  the  cause  of  the 
inability,  or  to  the  employee  who  says 
nothing  at  alL 

It  is  imperative  that  the  employee 
understands  that  during  the  required 
follow-on  medical  evaluation,  the 
physician  will  concentrate  solely  on 
finding  a  medical  condition  to  explain 
the  inahihty.  Paragraphs  (d)(2)(i)  and 
(d)(2)(ii)  of  $  40.69  dictate  that  the  on7y 
acceptable  reason  for  an  employee  to  be 
unable  to  provide  an  adequate  amoimt 
of  breath  for  testing  is  a  medical 
condition.  If  a  medical  condition  is  not 
found,  the  employee  will  be  deemed  to 
have  refused  testing. 

Section  40.81    Availability  and 
Disclosure  of  Alcohol  Testing 
Information  About  Individual 
Employees 

Question  1:  If  there  is  one  or  more 
BAT  woridng  for  a  company,  does  the 
BAT  supervisor  have  the  right  to  review 
(have  access  to)  the  Breath  Alcohol 
Testing  Forms  for  piuposes  of 
supervisory  control?  Likewise,  nxay  fliis 
form  be  passed  along  by  the  BAT  or  the 
employer  to  billing  personnel? 

Guidance:  The  rule  holds  employers 
responsible  for  implementation  of  the 
total  program.  This  includes 
confidentiality  of  information  and 
maintenance  of  records  (including  BAT 
— «and  l^O  records).  Individuals  such  as 
supervisors  of  BATs  and  billing 
personnel  with  a  "need  to  know"  are 
considered  authorized  company 
personnel  and  are  permitted  to  have 
access  to  breath  alcohol  testing 
documentation.  Access  to  information 
would  be  for  a  specific  purpose  and 
necessary  for  the  employer's  successful 
implementation  of  the  program.  This 
would  include  review  of  the  forms  for 
completion,  obtaining  specific  billing 
data  frvm  the  forms,  filing  the  forms, 
etc.  Individuals  with  access  to  these 
forms  are  under  the  same  regulatory 
requirements  for  maintaining 
confidentialify  of  these  records  as  are 


employers  and  BATs.  Breath  Alcohol 
Testing  Forms  should  not  be  duplicated 
for  purposes  of  supervision  or  billing  as 
this  would  create  additional  "data 
bases"  or  files  with  potential  problems 
of  disclosure  of  confidential 
information.  Access  to  these  records  by 
unauthorized  pereonnel  would  be 
diffictilt  to  control.  This  does  not 
preclude  use  of  input  forms  filled  out  by 
the  BAT  or  other  personnel  th^  would 
contain  appropriate  billing  data  and 
which  could  be  maintained  as  backup 
documentation. 

When  the  employer  uses  a  C/TPA  to 
act  as  the  agent  of  the  employer,  then 
that  C/TPA  could  have  access  to  the 
Breath  Alcohol  Testing  Fonn  or  the 
authorify  to  obtain  a  copy  of  the  form. 
Likewise,  the  employer's  copy  of  the 
form  may  be  submitted  to  the  C/TPA  by 
the  emplo3rar  or  by  the  BAT  whao  the 
employer  has  directed  the  BAT  in 
writing  to  do  so.  In  all  cases  of  positive 
results  at  or  above  the  .02  BAC  level,  the 
employer  must  be  notified  immediately, 
and  prior  to  notification  of  the  C/TPA. 
Positive  results  may  not  be  sent  from  the 
BAT  to  the  C/TPA  and  then  submitted 
to  the  employer. 


Section  40.93 
Technician 


The  Screening  Test 


Question  1 :  May  an  STT  becrane 
trained  to  proficiency  on  an  evidential 
breath  tester  (EBT)  for  the  purposes  of 
conducting  screening  tests  on  that 
device? 

Guidance:  No.  Section  40.93  only 
authorizes  the  STT  to  operate  an  alct^ol 
screening  device  (ASD);  it  does  not 
authorize  the  STT  to  operate  an  EBT. 
This  was  by  design.  Likewise,  the  STT 
training  manual  does  not  address  the 
use  of  an  EBT  by  the  STT.  This  is  in 
contrast  with  the  training  mAnimj  for  the 
BAT  which  concentrates  solely  on  the 
EBT;  in  fad,  an  entire  unit  in  the  BAT 
training  manual  is  devoted  to  "EBT 
Methodology."  Additionally,  the 
proficiency  requirements  for  the  ASD. 
as  contained  in  the  STT  manual,  are 
different  from  the  proficiency 
requirements  fw  the  EBT,  as  contained 
in  the  BAT  manual. 

When  an  EBT  is  used  to  conduct  a 
EKDT  alcohol  test,  the  operator  must  be 
a  BAT.  An  STT  is  limited  to  conducting 
only  the  alcohol  screening  test,  and  the 
only  instrument  the  STT  may  use  is  an 
ASD. 

Special  Topics — ^Requirements  for 
Random  Testing 

Question  1 :  Please  explain  the 
random  testing  rates  for  alcohol  and 
drugs. 

Guidance:  The  DOT  drug  testing  rules 
require  employers  initially  to  conduct 


163S2  Federal  Register  /  Vol.  62.  No.  65  /  Friday,  April  4.  1997  /  Rules  and  Regulations 


random  drug  testing  at  a  rate  equal  to  50 
percent  of  their  covered  employees. 
Thus,  if  an  employer  has  100  covered 
employees,  the  employer  must 
administer  50  random  drug  tests.  The 
number  of  random  tests  is  determined 
by  the  covered  employee  population, 
while  the  number  of  employees 
randomly  tested  varies  depending  on 
the  random  selection  process.  It  is 
possible  that  50  random  tests  may  be 
conducted  on  less  than  50  employees, 
some  employees  being  tested  two  or 
more  times  due  to  the  random  selection 
of  donors.  The  highway  indusdy  may  be 
allowed  to  reduce  the  annual  rate  to  25 
percent  in  calendar  year  1998  based  on 
the  highway  industry's  performance  in 
calendar  years  1995  and  1906.  The  rate 
may  be  lowered  to  25  percent  based  on 
two  years  of  data  reported  to  FHWA 
indicating  a  positive  rate  of  less  than  1.0 
percent  use  of  drugs  by  CMV  drivers. 
The  rate  may  increase  again,  however, 
to  50  percent  based  on  one  year  of  data 
reported  to  FHWA  indicating  a  positive 
rate  equal  to  or  greater  than  1.0  percent 
use  of  dru^  by  CMV  drivers. 

The  alcohol  testing  rules  require 
employers  initially  conduct  random 
testing  at  a  rate  equal  to  25  percent  of 
their  covered  employees.  Thus,  if  an 
employer  has  100  covered  employees, 
the  employer  must  administer  25 
random  drug  tests.  The  number  of 
random  tests  is  determined  by  the 
covered  employee  population,  while  the 
niunber  of  employees  randomly  tested 
varies  depending  on  the  random 
selection  process.  It  is  possible  that  25 
random  tests  may  be  conducted  on  less 
than  25  employees,  some  employees 
being  tested  two  or  more  times  due  to 
the  random  selection  of  donors.  The 
highway  industry  may  be  allowed  to 
reduce  the  annual  rate  to  10  percent  in 
calendar  year  1999  based  on  the 
iiighway  industry's  performance  in 
calendar  years  1996  and  1997.  The  rate 
may  be  lowered  to  10  percent  based  on 
two  yean  of  data  reported  to  FHWA 
indicating  a  violation  rate  of  less  than 
0.5  percent  use  of  alcohol  by  CMV 
drivers.  The  highway  industry  would  be 
required  to  raise  the  aimual  rate  to  50 
percent  in  calendar  year  1998  or  later 
years  based  on  the  highway  industry's 
performance  in  calendar  year  1996  or 
later  years.  The  rate  may  increase  to  50 
percent  based  on  one  year  of  data 
reported  to  FHWA  indicating  a  violation 
rate  of  is  equal  to  or  greater  than  1.0 
percent  use  of  alcohol  by  CMV  driven. 

Question  2:  Is  use  of  a  consortium  to 
conduct  random  testing  allowed? 

Guidance:  The  FHWA  requires 
individual  owner-operators  to  be  in  a 
random  testing  pool  of  two  or  more 
persons.  This,  in  effect,  requires  an 


individual  owner-operator  to  be  in  a 
consortiiun  for  random  testing  purposes. 
The  DOT  allows  and  even  advocates  the 
use  of  a  consortium  to  assist  smaller 
companies  in  complying  with  the 
alcohol  and  drug  testing  regulations. 
While  it  is  true  that  in  a  combined 
employer  pool,  some  employere  will 
have  a  higher  percentage  of  their 
employees' selected  for  testing  than 
others  in  a  given  12-month  period,  over 
time  this  will  even  out.  Additionally, 
the  DOT  believes  that  the  deterrent 
effect  of  random  drug  testing  remains  as 
powerful  in  a  combined  employera  pool 
as  it  would  be  in  a  stand-alone  single 
company  pool.  With  this  in  mind,  the 
DOT  has  determined  that  combining 
employer  pools  within  a  consortium 
meets  the  spirit  and  intent  of  the  alcohol 
and  drug  testing  regulations  and  is, 
therefore,  permissible. 

Question  3:  May  an  employer 
combine  DOT  and  non-DOT  random 
pools? 

Guidance:  No.  While  it  would  seem  to 
be  advantageous  for  an  employer  to 
combine  all  employees  into  one  random 
testing  pool,  this  move  could  dilute  the 
niunber  of  DOT-covered  employees  who 
would  actuaUy  be  tested.  For  example, 
in  a  pool  that  is  comprised  of  50  DOT- 
covered  employees  and  50  non-DOT- 
covered  employees,  and  assimiing  a 
testing  rate  of  50  percent,  it  is  possible 
that  no  DOT-covered  employees  would 
be  tested  (100  employees,  50  tests,  all  50 
tests  conducted  on  non-DOT 
employees).  The  likelihood  of  this 
happening,  albeit  remote,  is  possible 
imder  a  truly  random  scheme.  On  the 
other  hand,  keeping  the  above  two 
classes  of  employees  in  separate  pools 
assures  that  at  least  25  of  the  tests 
conducted  by  the  company  will  be 
conducted  on  DOT-covered  employees. 
It  is  this  assurance  that  ultimately 
mandates  that  DOT-covered  employees 
remain  in  separate  random  pools. 

Question  4:  May  an  employer 
combine  employees  covered  by  different 
operating  administration  rules  into  a 
single  pool  for  random  testing? 

Guidance:  The  DOT  has  determined 
that  it  is,  indeed,  permissible  for  an 
employer  to  combine  covered 
employees  from  different  op>erating 
administrations  (e.g.  Research  and 
Special  Programs  Administration,  Coast 
Guard,  and  FHWA),  into  a  single 
selection  pool  for  the  purpose  of 
conducting  random  drug  testing  imder 
DOT  authority.  When  exercising  this 
option,  however,  the  employer  must 
ensure  that  the  random  testing  rate  is  at 
least  equal  to  the  highest  rate  required 
by  each  of  the  operating 
administrations. 


Qu^estion  5:  Is  it  permissible  to 
separate  imion  and  non-union 
employees,  both  covered  by  DOT,  into 
stand-alone  pools? 

Guidance:  The  DOT  has  determined 
that  it  is  permissible  for  an  employer  to 
separate  union  and  non-imion 
employees  into  separate  pools  for  the 
purpose  of  random  drug  testing.  If  using 
this  approach,  the  employer  must 
ensure  that  employees  from  each  pool 
are  tested  at  equal  rates.  For  example,  if 
pool  "A"  consists  of  50  non-imion 
employees  and  pool  "B"  consists  of  300 
union  employees,  the  employer  must 
ensure,  if  testing  is  done  at  a  50  percent 
rate,  that  25  tests  are  conducted 
aimually  on  employees  firom  pool  "A" 
and  that  150  tests  are  conducted 
annually  on  employees  from  pool  "B." 

Special  Topics — ^Procedures  for 
Handling  and  Processing  a  Split 
Specimen 

Question:  Describe  the  proper 
handling  and  processing  of  a  spUt 
specimen. 

Guidance:  "Where  the  employer  has 
used  the  split  sample  method,  and  the 
laboratory  observes  that  the  spht  sample 
is  imtestable,  inadequate,  or  unavailable 
for  testing,  the  laboratory  shall 
nevertheless  test  the  primary  specimen. 
The  laboratory  does  not  inform  the  MRO 
or  the  employer  of  the  untestability, 
inadequacy,  or  imavailabiUty  of  the  spUt 
specimen  until  and  unless  the  primary 
specimen  is  a  verified  positive  test  and 
the  MRO  has  informed  the  laboratory 
that  the  employee  has  requested  a  test 
of  the  spht  specimen.  "  (§40.29(b)(l)(ii)) 

"In  situations  where  the  employer 
uses  the  split  sample  collection  method, 
the  laboratory  shall  log  in  the  split 
specimen,  with  the  spht  specimen  bottle 
seal  remaining  intact."  (§  40.29(b)(2)) 

"When  directed  in  writing  by  the 
MRO  to  forward  the  spUt  specimen  to 
another  DHHS-certified  laboratory  for 
analysis,  the  second  laboratory  shall 
analyze  the  spht  specimen  by  GC/MS  to 
.,4-Hreconfirm  the  presence  of  the  drug(s)  or 
drug  metabolite(sJ  foimd  in  the  primary 
specimen."  (§  40.29(b)(3)) 

"If  the  employee  requests  an  analysis 
of  the  split  specimen  within  72  hours  of 
having  been  informed  of  a  verified 
positive  test,  the  MRO  shall  direct,  in 
writing,  the  laboratory  to  provide  the 
split  specimen  to  another  DHHS- 
certified  laboratory  for  analysis.  If  the 
analysis  of  the  split  specimen  fails  to 
reconfirm  the  presence  of  the  drug(s)  or 
drug  metabolite(s)  found  in  the 
specimen,  or  if  the  split  specimen  is 
imavailable,  inadequate  for  testing  or 
untestable.  the  MRO  shall  cancel  the 
test  and  report  cancellation  and  the 
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reasons  for  it  to  the  DOT,  the  employer, 
and  the  employee."  (§  40.33(f)) 

If  the  primary  laboratory  does  not 
receive  a  spht  specimen  with  the 
primary,  or  the  spht  specimen  is 
leaking,  or  the  spht  specimen's  seal  is 
broken,  or  has  any  other  problem  that 
would  make  it  unavailable  for  testing, 
the  primary  laboratory  must  still  process 
the  primary  specimen  as  if  there  were 
no  problems  with  the  split  specimen. 
The  laboratory  should  not  bring  any 
spht  specimen  deficiency  to  the 
attention  of  the  MRO  at  this  time. 
(§40.29(b)(l)(ii)) 

The  seal  on  the  spht  specimen  must 
remain  intact — just  as  the  spht 
specimen  was  sealed  at  the  collection 
site.  (§  40.29(b)(2)) 

The  MRO  will  direct  the  primary 
laboratory  to  forward  the  spht  specimen 
to  a  second  DHHS-certified  laboratory. 
At  the  second  DHHS-certified 
laboratory,  the  spht  specimen  shall  only 
be  used  to  reconfirm  the  presence  of  the 
drug(s)  or  drug  metabohte(s)  foimd  in 
the  primary  specimen.  (S  40.29(b)(3)) 

Only  a  request  from  the  employee  can 
authorize  the  MRO  to  initiate  the 
forwarding  of  the  spht  specimen  to  the 
second  DHHS-certified  laboratory  for 
analysis.  (§  40.33(f)) 

PART  32S— COMPUANCE  WITH 
INTERSTATE  MOTOR  CARRIER  NOISE 
EMSSiON  STANDARDS 

Sectionc  Interpreted 

325.1 


Scope  Of  The  Rules  In 


Section  325.1 
This  Part 

Qiestion  1:  What  noise  emission 
requirements  are  apphcable  to  aiixihary 
generatora? 

Guidance:  Auxihary  generatora  which 
normally  operate  only  when  a  CMV  is 
stop{>ed  or  moving  at  5  mph  or  less  are 
"auxiliary  equipment"  of  the  kind 
contemplated  by  EPA  and  are,  therefore, 
exempt  from  the  noise  limits  in  Part 
325.  However,  noise  bom  generatora 
that  run  while  the  CMV  is  moving  at 
higher  speeds  would  be  measured  as 
part  of  total  vehicle  noise. 

Question  2:  Do  refrigeration  units  on 
tractor-trailer  combinations  fall  within 
the  exemption  hsted  in  part  325. 
subpart  A  of  the  FMCSRs? 

Guidance:  No. 

PART  382— CONTROLLED  SUBSTANCES 
AND  ALCOHOL  USE  AND  TESTING 

Sections  Interpreted 

382.103  Applicability 

382.105  Testing  Procedures 

382.107  Definitions 

382.109  Preemption  of  State  and  Local 

Laws 

382.113  Requirement  for  Notice 

382. 1 1 5  Starting  Date  for  Testing  Programs 


382.205    On-DutyUse 

382.213    Controlled  Substances  Use 

382.301    Pre-employment  Testing 

382.303    Post-accident  Testing 

382.305    Random  Testing 

382.307    Reasonable  Suspicion  Testing 

382.401    Retention  of  Records 

382.403    Reporting  of  ResulU  in  a 

Management  Information  System 
382.405    Access  to  Facihties  and  Records 
382.413    Release  of  Alcohol  and  ControUed 

Substances  Test  Infomiation  by  Previous 

Employers 
382.501    Removal  From  Safety-Sensitive 

Functions 
382.507    Penalties 
382.601    Motor  Carrier  Obligation  to 

Promulgate  a  Policy  on  the  Misuse  of 

Alcohol  and  Use  of  Controlled 

Substances 
382.603    Training  for  Supervisors 
382.605    Referral,  Evaluation,  and  Treatment 

Subpart  B—ProMbltlons 

Special  Topics — ResponsibiUty  for  Payment 

for  Testing 
Special  Topics — Multiple  Service  Providers 
Sf)ecial  Topics — Medical  Examiners  Acting 

as  MRO 
Special  Topics — Biennial  (Periodic)  Testing 

Requirements 

Section  382.103    Applicability 

Question  1:  Are  intrastate  driven  of 
CMVs,  who  are  reqiiired  to  obtain  CDLs, 
required  to  be  alcohol  and  drug  tested 
by  their  employer? 

Guidance:  Yes.  The  definition  of   - 
commerce  in  382.107  is  taken  from  49 
U.S.C.  §  31301  which  encompasses 
interstate,  intrastate  and  foreign 
commerce. 

Question  2:  Are  students  who  will  be 
trained  to  be  motor  vehicle  operaton 
subject  to  alcohol  and  drug  testing?  Are 
they  required  to  obtain  a  CDL  in  order 
to  operate  training  vehicles  provided  by 
the  school? 

Guidance:  Yes.  Section  382.107 
includes  the  following  definitions: 

Employer  means  any  person 
(including  the  United  States,  a  State. 
District  of  Coliunbia  or  a  pohtical 
subdivision  of  a  State)  who  owns  or 
leases  a  CMV  or  assigns  persons  to 
operate  such  a  vehicle.  "The  term 
employer  includes  an  employer's 
agents,  officen  and  representatives. 

Driver  means  any  person  who 
operates  a  CMV. 

Truck  and  bus  driver  training  schools 
meet  the  definition  of  an  employer 
because  they  own  or  lease  CMVs  and 
assign  students  to  operate  them  at 
appropriate  points  in  their  training. 
Similarly,  students  who  actually  operate 
CMVs  to  complete  their  course  work 
quahfy  as  driven. 

The  CDL  regulations  provide  that  "no 
penon  shall  operate"  a  CMV  before 
passing  the  written  and  driving  tests 
required  for  that  vehicle  (49  CFR 


.383.23(a)(1)).  Virtually  all  of  the 
vehicles  used  for  training  purposes  meet 
the  definition  of  a  CMV,  and  student 
driven  must  therefore  obtain  a  CDL. 

Question  3:  Are  part  382  alcohol  and 
drug  testing  requirements  apphcable  to 
firefighten  in  a  State  which  gives  them 
the  option  of  obtaining  a  CDL  or  a  non- 
commercial class  A  or  B  hcense 
restricted  to  operating  fire  equipment 
onhr? 

Guidance:  No.  The  apphcabihty  of 
part  382  is  coextensive  with  part  383 — 
the  general  CDL  requirements.  Only 
those  p>ersons  required  to  obtain  a  CDL 
under  Federal  law  and  who  actually 
perform  safety-sensitive  duties,  are 
required  to  be  tested  for  drugs  and 
aloahol. 

The  FHWA,  exercising  its  waiver 
authority,  granted  the  States  the  option 
of  waiving  firefighten  from  CDL 
requirements.  A  State  which  gives 
firefighten  the  choice  of  obtaining 
either  a  CDL  or  a  non-commercial 
hcense  has  exercised  the  option  not  to 
require  CDLs.  Therefore,  because  a  CDL 
is  not  required,  by  extension  part  382  is 
not  apphcable. 

A  nrefighter  in  the  State  would  not  be 
required  under  Federal  law  to  be  tested 
for  drugs  and  alcohol  regardless  of  the 
type  of  hcense  which  the  employer 
required  as  a  condition  of  employment 
or  the  driver  actually  obtained.  It  is  the 
Federal  reqviirament  to  obtain  a  CDL, 
nonexistent  in  the  State,  that  entails 
drug  and  alcohol  testing,  not  the  fact  of 
actually  holding  a  CDL. 

Question  4:  An  employer  or  State 
government  agency  requires  CDLs  for 
driven  of  motor  vehicles:  (1)  with  a 
GVWR  of  26,000  pounds  or  less;  (2) 
with  a  GCWR  of  26,000  poimds  or  less 
inclusive  of  a  towed  unit  with  a  GVWR 
of  10,000  pounds  or  less;  (3)  designed  to 
transport  15  or  less  passengen, 
including  the  driver;  or  (4)  which 
transport  HM,  but  are  not  required  to  be 
placarded  under  49  CFR  part  172, 
subpart  F.  Are  such  driven  required  by 
part  382  to  be  tested  for  the  use  of 
alcohol  or  controlled  substances? 

Guidance:  No.  Part  382  requires  or 
authorizes  drug  and  alcohol  testing  only 
of  those  driven  required  by  part  383  to 
obtain  a  CDL.  Since  the  vehicles 
described  above  do  not  meet  the 
definition  of  a  CMV  in  part  383,  their 
driven  are  not  required  by  Federal 
regulations  to  have  a  CDL. 

Question  5:  Are  Alaskan  driven  with 
a  CDL  who  operate  CMVs  and  have  been 
waived  from  certain  CDL  requirements 
subject  to  controlled  substances  and 
alcohol  testing? 

Guidance:  Yes.  Alaskan  driven  with  - 
a  CDL  who  operate  CMVs  are  subject  to 
controlled  substances  and  alcohol 
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testing  because  they  have  licenses  ^ 

marked  either  "commercial  driver's 
license"  or  "CDL".  The  waived  drivers 
are  only  exempted  from  the  knowledge 
and  skills  tests,  and  the  photograph  on 
license  requirements. 

Question  6:  Do  the  FHWA's  alcohol 
and  controlled  substances  testing 
regulations  apply  to  employers  and 
drivers  in  U.S.  territories  or  possessions 
such  as  Puerto  Rico  and  Guam? 

Guidance:  No.  The  rule  by  definition 
appUes  only  to  employers  and  drivers 
domiciled  in  the  50  states  and  the 
District  of  Coliunbia. 

Question  7:  Which  drivers  are  to  be 
included  in  a  alcohol  and  controlled 
substances  testing  program  under  the 
FHWA's  rule? 

Guidance:  Any  person  who  operates  a 
CMV,  as  defined  in  §  382.107.  in 
intrastate  or  interstate  commerce  and  is 
subject  to  the  CDL  requirement  of  49 
CFR  part  383. 

Question  8:  Is  a  foreign  msident  driver 
operating  between  the  U.S.  and  a  foreign 
country  from  a  U.S.  terminal  for  a  U.S.- 
based  employer  subject  to  the  FHWA 
alcohol  and  controlled  substances 
testing  regulations? 

Guidance:  Yes.  A  driver  operating  for 
a  U.S.-based  employer  is  subject  to  part 
382. 

Question  9:  What  alcohol  and  drug 
testing  provisions  apply  to  foreign 
drivers  employed  by  foreign  motor 
carriers? 

Guidance:  Foreign  employers  are 
subject  to  the  alcohol  and  drug  testing 
requirements  in  part  382  (see  §  382.103). 
All  provisions  of  the  rules  will  be 
applicable  while  drivers  are  operating  in 
the  U.S.  Foreign  drivers  may  also  be 
subject  to  State  laws,  such  as  probable 
cause  testing  by  law  enforcement 
officers. 

Section  382. 1 05    Testing  Procedures 

Question  1:  What  does  a  BAT  do 
when  a  test  involves  an  independent, 
self-employed  owner-operator  with  a 
confirmed  alcohol  concentration  of  0.02 
or  greater,  to  notify  a  company 
representative  as  required  by  §  40.65(i)? 

Guidance:  The  independent,  self- 
employed  owner-operator  will  be 
notified  by  the  BAT  immediately  and 
the  owner-operator's  certification  in 
Step  4  notes  that  the  self-employed 
owner-operator  has  been  notified.  No 
further  notification  is  necessary.  The 
BAT  will  provide  copies  1  and  2  to  the 
self-employed  owner-operator  directly. 

Question  2:  A  driver  does  not  have  a 
photo  identification  card.  Must  an 
employer  representative  identify  the 
driver  in  the  presence  of  the  BAT/urine 
specimen  collector  or  may  the  employer 


.  representative  identify  the  driver  via  a 
telephone  conversation? 

Guidance:  Those  subject  to  part  382 
are  subject  first,  generally,  to  part  383. 
Part  383  requires  all  States,  with  an 
exception  in  Alaska  for  a  very  small 
group  of  individuals,  to  provide  a  CDL 
docxunent  to  the  individual  that 
includes,  among  other  things:  the  full 
name,  signatiue,  and  mailing  address  of 
the  person  to  whom  such  license  is 
issued;  physical  and  other  information 
to  identify  and  describe  the  person 
including  date  of  birth  (month,  day,  and 
year),  sex,  and  height;  and.  a  color 
photograph  of  the  person.  Except  in 
these  rare  Alaskan  instances,  the  FHWA 
fully  expects  most  employer's  to  require 
the  driver  to  present  the  CDL  document 
to  the  BAT  or  urine  collector. 

A  driver  subject  to  alcohol  and  drug 
testing  should  be  able  to  provide  the 
CDL  dociunent.  In  those  rare  instances 
that  the  CDL  or  other  form  of  photo 
identification  is  not  produced  for 
verification,  an  employer  representative 
must  be  contacted  and  must  provide 
identification.  The  FHWA  will  allow 
employer  representatives  to  identify 
drivers  in  any  way  that  the  employer 
believes  will  positively  identify  the 
driver. 

Question  3:  Will  foreign  drug  testing 
laboratories  need  to  be  certified  by  the 
National  Institute  on  Drug  Abuse 
(NIDA)?  Will  they  need  to  be  certified 
by  the  Department  of  Health  and  Human 
Services  (DHHS)? 

Guidance:  The  NIDA,  an  agency  of  the 
DHHS,  no  longer  administers  the 
workplace  drug  testing  laboratory 
certification  program.  This  program  is 
now  administered  by  the  DHHS' 
Substance  Abuse  and  Mental  Health 
Services  Administration.  All  motor 
carriers  are  required  to  use  DHHS- 
certified  laboratories  for  analysis  of 
alcohol  and  controlled  substances  tests 
as  neither  Mexico  nor  Canada  has  an 
equivalent  laboratory  certification 
program. 

Question  4:  Particularly  in  light  of  the 
coverage  of  Canadian  and  Mexican 
employees,  how  should  MROs  deal,  in 
the  verification  process,  with  claims  of 
the  use  of  foreign  prescriptions  or  over- 
the-counter  medication? 

Guidance:  Possession  or  use  of 
controlled  substances  are  prohibited 
when  operating  a  CMV  under  the 
FHWA  regulations  regardless  of  the 
source  of  the  substance.  A  limited 
exception  exists  for  a  substance's  use  in 
accordance  with  instructions  provided 
by  a  licensed  medical  practitioner  who 
knows  that  the  individual  is  a  CMV 
driver  who  operates  CMVs  in  a  safety- 
sensitive  job  and  has  provided 
instructions  to  the  CMV  driver  that  the 


use  of  the  substance  will  not  affect  the 
CMV  driver's  ability  to  safely  operate  a 
CMV  (see  §§  382.213,  391.41(b)(12),  and 
392.4(c)].  Individuals  entering  the 
United  States  must  properly  declare 
controlled  substances  with  the  U.S. 
Customs  Service.  21  CFR  1311.27. 

The  FHWA  expects  MROs  to  properly 
investigate  the  facts  concerning  a  C^tV 
driver's  claim  that  a  positive  controlled 
substance  test  result  was  caused  by  a 
prescription  written  by  a 
knowledgeable,  licensed  medical 
practitioner  or  the  use  of  an  over-the- 
counter  substance  that  was  obtained  in 
a  foreign  coimtry  without  a  prescription. 
This  investigation  should  be 
doctunented  in  the  MRO's  files. 

If  the  CMV  driver  lawfully  obtained  a 
substance  in  a  foreign  country  without 
a  prescription  which  is  a  controlled 
substance  in  the  United  States,  the  MRO 
must  also  investigate  whether  a 
knowledgeable,  licensed  medical 
practitioner  provided  instructions  to  the 
CMV  driver  that  the  use  of  the  "over- 
the-coimter"  substance  would  not  affect 
the  driver's  ability  to  safely  operate  a 
CMV. 

Potential  violations  of  §  392.4  must  be 
investigated  by  the  law  enforcement 
officer  at  the  time  possession  or  use  is 
discovered  to  determine  whether  the 
exception  applies. 

Sections  382. 107    Definitions 

Question  1 :  What  is  an  owner- 
operator? 

Guidance:  The  FHWA  neither  defines 
the  term  "owner-operator"  nor  uses  it  in 
regulation.  The  FHWA  regulates 
"employers"  and  "drivers."  An  owner- 
operator  may  act  as  both  an  employer 
and  a  driver  at  certain  times,  or  as  a 
driver  for  another  employer  at  other 
times  depending  on  contractiial 
arrangements  and  operational  structtu^. 

Section  382. 1 09    Preemption  Of  State 
And  Local  Laws 

Question  1 :  An  employer  is  required 
by  State  or  local  law,  regulation,  or 
order  to  bargain  with  tmionized 
employees  over  discretionary  elements 
of  the  DOT  alcohol  and  drug  testing 
regulations  (e.g..  selection  of  DHHS- 
approved  laboratories  or  MROs).  May 
the  employer  defer  the  1995  or  1996 
implementation  dates  for  testing 
employees  until  the  collective 
bargaining  process  has  produced 
agreement  on  these  discretionary 
elements,  or  must  the  employer 
implement  testing  as  required  by  part 
382? 

Guidance:  The  FHWA  provided  large 
employers  45  weeks  and  small 
employers  97  weeks  collectively  to 
bargain  the  discretionary  elements  of 
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the  part  382  testing  program.  An 
employer  must  implement  alcohol  and 
controlled  substances  testing  in 
accordance  with  the  schedule  in 
§  382.115.  If  observance  of  the  collective 
bargaining  process  would  make  it 
impossible  for  the  employer  to  comply 
vnth  these  deadlines,  §  382.109(a)(1) 
preempts  the  State  or  local  bargaining 
requirement  to  the  ext^it  needed  to 
meet  the  implementation  date. 

Section  382. 113    Requirement  For 
Notice 

Question  1 :  Must  a  notice  be  given 
before  each  test  or  will  a  general  notice 
given  to  drivera  suffice? 

Guidance:  A  driver  must  be  notified 
before  submitting  to  each  test  that  it  is 
required  by  part  382.  This  notification 
can  be  provided  to  the  driver  either 
verbaUy  or  in  writing.  In  addition,  the 
FHWA  believes  that  the^ise  of  the  DOT 
Breath  Alcohol  Testing  Form,  OMB  No. 
2105-0529,  and  the  Drug  Testing 
Custody  and  Control  Form,  49  CFR  part 
40,  appendix  A,  will  support  the  verbal 
or  written  notice  that  the  test  is  being 
conducted  in  accordance  with  Part  382. 

Section  382. 115    Starting  Date  For 
Testing  Programs 

Question  1 :  In  a  governmental  entity 
structured  into  various  subimits  such  as 
departments,  divisions,  and  offices,  how 
is  the  number  of  an  employer's  drivers 
determined  for  piuposes  of  the 
implementation  date  of  controlled 
substances  and  alcohol  testing? 

Guidance:  Part  382  testing  appUes  to 
governmental  entities,  including  those 
of  the  Federal  government,  the  States, 
and  poUtical  subdivisions  of  the  States. 
An  employer  is  defined  as  any  person 
that  awns  or  leases  CMVs.  or  assigns 
drivers  to  operate  them.  Therefore,  any 
governmental  entity,  or  a  subunit  of  it 
that  controls  CMVs  and  the  day-to-day 
operations  of  its  drivers,  may  be 
considered  the  employer  for  purposes  of 
part  382.  For  example,  a  dty 
government  divided  into  various 
departments,  such  as  parks  and  public 
works,  could  consider  the  departments 
as  separate  employers  if  the  CMV 
operatipns  are  separately  controlled. 
Tlie  dty  also  has  the  option  of  deeming 
the  dty  as  the  employer  of  all  of  the 
drivers  of  the  various  departments. 

Section  382.205    On-duty  Use 

Question  1 :  What  is  meant  by  the 
terms  "use  alcohol"  or  "alcohol  use?"  Is 
observation  of  use  suffident  or  is  an 
alcohol  test  result  required? 

Guidance:  The  term  "alcohol  use"  is 
defined  in  §  382.107.  The  employer  is 
prohibited  in  §  382.205  from  permitting 
a  driver  to  drive  when  the  employer  has 


Pre-Employment 


actual  knowledge  of  the  driver's  use  of 
alcohol,  regardless  of  the  level  of 
alcohol  in  the  driver's  body.  The  form 
of  knowledge  is  not  spedfied.  It  may  be 
obtained  through  observation  or  other 
method. 

Section  382.213    Controlled  Substances 
Use 

Qfiestion  1:  Must  a  physidan 
spedfically  advise  that  substances  in  a 
prescription  will  not  adversely  affect  the 
driver's  ability  to  safely  operate  a  CMV 
or  may  a  pharmadst's  advice  or 
precautions  printed  on  a  container 
suffice  for  the  advice? 

Guidance:  A  physidan  must 
specifically  advise  the  driver  that  the 
substances  in  a  prescription  will  not 
adversely  affed  the  driver's  ability  to 
safely  operate  a  CMV. 

Section  382.301 
Testing 

Question  1:  What  is  meant  by  the 
phrase,  "an  employer  who  uses,  but 
does  not  employ,  a  driver  •••?•• 
Describe  a  situation  to  which  the  phrase 
would  apply. 

Guidance:  This  exception  was 
contained  in  the  original  drug  testing 
rules  and  was  generally  applied  to  "trip- 
lease"  drivers  involved  in  interstate 
commerce.  A  trip-lease  driver  is 
generally  a  driver  employed  by  one 
motor  carrier,  but  who  is  temporarily 
leased  to  another  motor  carrier  for  one 
or  more  trips  generally  for  a  time  period 
less  than  30  diays.  The  phrase  would 
also  apply  to  volimteer  organizations 
that  use  loaned  drivers. 

Qiestion  2:  Must  school  bus  drivers 
be  pre-employment  tested  after  they 
return  to  viaA.  after  siunmer  vacation  in 
each  year  in  which  they  do  not  drive  for 
30  consecutive  days? 

Guidance:  A  school  bus  driver  whom 
the  employer  expects  to  rettun  to  duty 
the  next  school  year  does  not  have  to  be 
pre-employment  tested  so  long  as  the 
driver  has  remained  in  the  random 
selection  pool  over  the  summer.  There 
is  deemed  to  be  no  break  in  employment 
if  the  driver  is  expeded  to  retiun  in  the 
faU. 

On  the  other  hand,  if  the  driver  is 
taken  out  of  all  DOT  random  pools  for 
more  than  30  days,  the  exception  to  pre- 
employment  drug  testing  in  §  382.301 
would  be  unavailable  and  a  drug  test 
would  have  to  be  administered  after  the 
summer  vacation. 

Question  3:  Is  a  pre-employment 
controlled  substances  test  required  if  a 
driver  rettuns  to  a  previous  employer 
after  his/her  employment  had  been 
terminated? 

Guidance:  Yes.  A  controlled 
substances  test  must  be  administered 


any  time  employment  has  been 
terminated  for  more  than  30  days  and 
the  exceptions  imder  §  382.301(c)  were 
not  met. 

Question  4:  Must  all  drivers  who  do 
not  work  for  an  extended  period  of  time 
(such  as  layoffs  over  the  winter  or 
summer  months)  be  pre-employment 
drug  tested  each  season  when  they 
return  to  work? 

Guidance:  If  the  driver  is  considered 
to  be  an  employee  of  the  company 
during  the  extended  (layoff)  period,  a 
pre-employment  test  would  not  be 
required  so  long  as  the  driver  has  been 
included  in  the  company's  random 
testing  program  during  tiie  layoff  period 
However,  ii  the  driver  was  not 
considered  to  be  an  employee  of  the 
company  at  any  point  during  the  layoff 
period,  or  was  not  covered  l^  a 
program,  or  was  not  covered  for  more 
than  30  days,  then  a  pre-employment 
test  would  be  required. 

Question  5:  Wnat  must  an  employer 
do  to  avail  itself  of  the  exceptions  to 
pre-employment  testing  listed  imder 
§  382.301(c)? 

Guidance:  An  employer  must  meet  all 
requirements  in  §  382.301(c)  and  (d), 
including  mAintwining  all  required 
documents.  An  employer  must  produce 
the  required  dociunents  at  the  time  of 
the  Compliance  Review  for  the 
exception  to  apply. 

Qiestion  6:  May  a  CDL  driving  skills 
test  examiner  condud  a  driving  skills 
test  administered  in  accordance  with  49 
CFR  part  383  before  a  person  subjed  to 
part  382  is  tested  for  alcohol  and 
controlled  substances? 

Guidance:  Yes.  A  CDL  driving  skills 
test  examiner,  including  a  third  party 
CDL  driving  skills  test  examiner,  may 
administer  a  driving  skills  test  to  a 
person  subjed  to  part  382  without  first 
testing  himi/her  for  alcohol  and 
controlled  substances.  The  intent  of  the 
CDL  driving  skills  test  is  to  assess  a 
person's  ability  to  operate  a  commerdal 
motor  vehicle  during  an  official 
government  test  of  their  driving  skills. 
However,  this  gxiidance  does  not  allow 
an  employer  (including  a  truck  or  bus 
driver  training  school)  to  use  a  person 
as  a  current  company,  lease,  or  student 
driver  prior  to  obtaining  a  verified 
negative  test  result.  An  employer  must 
obtain  a  verified  negative  controlled 
substance  test  result  prior  tt>  dispatching 
a  driver  on  his/her  first  trip. 

Section382.303    Post-Accident  Testing 

Question  1 :  Why  does  the  FHWA 
allow  post-acddent  tests  done  by 
Federal,  State  or  local  law  enforcement 
agencies  to  substitute  for  a  §  382.303  test 
even  though  the  FHWA  does  not  allow 
a  Federal,  State  or  local  law 
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enforcement  agency  test  to  substitute  for 
a  pre-employment,  random,  reasonable 
suspicion.  retUim-to-duty,  or  follow-up 
test?  Will  such  substitutions  be  allowed 
in  the  future? 

Guidance:  A  highway  accident  is 
generally  investigated  by  a  Federal, 
State,  or  local  law  enforcement  agency 
that  may  determine  that  probable  cause 
exists  to  conduct  alcohol  or  controlled 
substances  testing  of  a  surviving  driver. 
The  FHWA  believes  that  testing  done  by 
such  agencies  will  be  done  to  dociunent 
an  investigation  for  a  charge  of  driving 
under  the  influence  of  a  substance  and 
should  be  allowed  to  substitute  for  a 
FHWA-required  test.  The  FHWA 
expects  this  provision  to  be  used  rarely. 

The  FHWA  is  required  by  statute  to 
provide  certain  protection  for  drivers 
-who  are  tested  for  alcohol  and 
controlled  substances.  The  FHWA 
beUeves  that  law  enforcement  agencies 
investigating  accidents  will  provide 
similar  protection  based  on  the  local 
court's  prior  action  in  such  types  of 
testing. 

The  FHWA  will  not  allow  a  similar 
approach  for  law  enforcement  agencies 
to  conduct  testing  for  the  other  types  of 
testing.  A  law  enforcement  agency, 
however,  may  act  as  a  consortium  to 
provide  any  testing  in  accordance  writh 
parts  40  and  382. 

Question  2:  May  an  employer  allow  a 
driver,  subject  to  post-accident 
controlled  substances  testing,  to 
continue  to  drive  pending  receipt  of  the 
results  of  the  controlled  substances  test? 

Guidance:  Yes.  A  driver  may  continue 
to  drive,  so  long  as  no  other  restrictions 
are  imposed  by  §  382.307  or  by  law 
enforcement  officials. 

Question  3:  A  commercial  motor 
vehicle  operator  is  involved  in  an 
accident  in  which  an  individual  is 
injured  but  does  not  die  from  the 
injiuies  until  a  later  date.  The 
commercial  motor  vehicle  driver  does 
not  receive  a  citation  under  State  or 
local  law  for  a  moving  traffic  violation 
arising  from  the  accident.  How  long 
after  the  accident  is  the  employer 
required  to  attempt  to  have  the  driver 
subjected  to  post-accident  testing? 

Guidance:  Each  employer  is  required 
to  test  each  siuviving  driver  for  alcohol 
and  controlled  substances  as  soon  as 
practicable  following  an  accident  as 
required  by  §  382.303.  However,  if  an 
alcohol  test  is  not  administered  within 
8  hours  following  the  accident,  or  if  a 
controlled  substance  test  is  not 
administered  within  32  hours  following 
the  accident,  the  employer  must  cease 
attempts  to  administer  that  test.  In  both 
cases  the  employer  must  prepare  and 
maintain  a  record  stating  the  reason(s) 


the  test(s]  were  not  promptly, 
administered. 

If  the  fatality  occurs  following  the 
accident  and  within  the  time  limits  for 
the  required  tests,  the  employer  shall 
attempt  to  conduct  the  tests  until  the 
respective  time  limits  are  reached.  The 
employer  is  not  required  to  conduct  any 
tests  for  cases  in  which  the  fatality 
occius  outside  of  the  8  and  32  hour  time 
limits. 

Question  4:  What  post-accident 
alcohol  and  drug  testing  requirements 
are  there  for  U.S.  employer's  drivers 
involved  in  an  accident  occurring 
outside  the  U.S.? 

Guidance:  U.S.  employers  are 
responsible  for  ensuring  that  drivers 
who  have  an  accident  (as  defined  in 
§  390.5)  in  a  foreign  country  are  post- 
accident  alcohol  and  drug  tested  in 
conformance  with  the  requirements  of 
49  CFR  parts  40  and  382.  If  the  test(s) 
cannot  be  administered  within  the 
required  8  or  32  hours,  the  employer 
shall  prepare  and  maintain  a  record 
stating  the  reasons  the  test(s)  was  not 
administered  (see  §§  382.303  (b)(1)  and 
(b)(4)). 

Question  5:  What  post-accident 
alcohol  and  drug  testing  requirements 
are  there  for  foreign  drivers  involved  in 
accidents  occurring  outside  the  United 
States? 

Guidance:  Post-accident  alcohol  and 
drug  testing  is  required  for  CMV 
accidents  occurring  within  the  U.S.  and 
on  segments  of  interstate  movements 
into  Canada  between  the  U.S.-Canadian 
border  and  the  first  physical  delivery 
location  of  a  Canadian  consignee.  The 
FHWA  further  beUeves  its  rc^iilations 
require  testing  for  segments  of  interstate 
movements  out  of  Canada  between  the 
last  physical  pick-up  location  of  a 
Canadian  consignor  and  the  U.S.- 
Canadian border.  The  same  would  be 
true  for  movements  between  the  U.S.- 
Mexican border  and  a  point  in  Mexico. 

For  example,  a  motor  carrier  has  two 
shipments  on  a  CMV  from  a  shipper  in 
Chicago,  Illinois.  The  first  shipment  will 
be  delivered  to  Winnipeg,  Manitoba  and 
the  second  to  Lloydminster, 
Saskatchewan.  A  driver  is  required  to  be 
post-accident  tested  for  any  CMV 
accident  that  meets  the  requirements  to 
conduct  49  CFR  382.303  Post-accident 
testing,  that  occiirs  between  Chicago, 
Illinois  and  Winnipeg.  Manitoba  (the 
first  delivery  point).  The  FHWA  would 
not  require  a  foreign  motor  carrier  to 
conduct  testing  of  foreign  drivers  for 
any  accidents  between  Winnipeg  and 
Lloydminster. 

■fne  FHWA  does  not  believe  it  has 
authority  over  Canadian  and  Mexican 
motor  carriers  that  operate  within  their 
own  cotmtries  where  the  movement 


does  not  involve  movements  into  or  out 
of  the  United  States.  For  example,  the 
FHWA  does  not  believe  it  has  authority 
to  require  testing  for  transportation  of 
freight  fi'om  Prince  George,  British 
Colombia  to  Red  Deer,  Alberta  that  does 
not  traverse  the  United  States. 

If  the  driver  is  not  tested  for  alcohol 
and  drugs  as  required  by  §  382.303  and 
the  motor  carrier  operates  in  the  U.S. 
during  a  four-monUi  period  of  time  after 
the  event  that  triggered  the  requirement 
for  such  a  test,  the  motor  carrier  will  be 
in  violation  of  part  382  and  may  be 
subject  to  penalties  under  §  382.507. 

Section  382.305    Random  Testing 

Question  1 ;  Is  a  driver  who  is  on-duty, 
but  has  not  been  assigned  a  driving  task, 
considered  to  be  ready  to  perform  a 
safety-sensitive  function  as  defined  in 
§  382.107  subjecting  the  driver  to 
random  alcohoHesUng? 

Guidance:  A  driver  must  be  about  to 
perform,  or  immediately  available  to 
perform,  a  safety-sensitive  function  to 
be  considered  subject  to  random  alcohol 
testing.  A  supervisor,  mechanic,  or 
clerk,  etc.,  who  is  on  call  to  perform 
safisty-sensitive  functions  may  be  tested 
at  any  time  they  are  on  call,  ready  to  be 
dispatched  while  on-duty. 

Question  2:  What  are  the  employer's 
obUgations,  in  terms  of  random  testing, 
with  regard  to  an  employee  Who  does 
not  drive  as  part  of  the  employee's  usual 
job  functions,  but  who  holds  a  CDL  and 
may  be  called  upon  at  any  time,  on  an 
occasional  or  emergency  basis,  to  drive? 

Guidance:  Such  an  employee  must  be 
in  a  random  testing  pool  at  all  times, 
like  a  full-time  driver.  A  drug  test  must 
be  administered  each  time  the 
employee's  name  is  selected  from  the 
pool. 

Alcohol  testing,  however,  may  only  be 
conducted  just  before,  during,  or  just 
after  the  performance  of  safety-sensitive 
functions.  A  safety-sensitive  function  as 
defined  in  §  382.107  means  any  of  those 
on-duty  functions  set  forth  in  §  395.2 
On-Duty  time,  paragraphs  (1)  through 
(7),  (generally,  driving  and  related 
activities).  If  the  employee's  name  is 
selected,  the  employer  must  wait  until 
the  next  time  the  employee  is 
performing  safety-sensitive  functions, 
just  before  the  employee  is  to  perform 
a  safety-sensitive  function,  or  just  after 
the  employee  has  ceased  performing 
such  functions  to  administer  the  alcohol 
test.  If  a  random  selection  period 
expires  before  the  employee  performs  a 
safety-sensitive  function,  no  alcohol  test 
should  be  given,  the  employee's  name 
should  be  returned  to  the  pool,  and  the 
number  of  employees  subsequently 
selected  should  be  adjusted  accordingly 
to  achieve  the  required  rate. 
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Question  3:  How  should  a  random 
testing  program  be  structured  to  account 
for  the  schedules  of  school  bus  or  other 
drivers  employed  on  a  seasonal  basis? 

Guidance:  It  no  school  bus  drivers 
from  an  employer's  random  testing  pool 
are  used  to  perform  safety  sensitive 
functions  diuing  the  summer,  the 
employer  could  choose  to  make  random 
selections  only  diuing  the  school  year. 
If  the  employer  nevertheless  chooses  to 
make  selections  in  the  svunmer,  tests 
may  only  be  administered  when  the 
drivers  retiuu  to  duty. 

If  some  drivers  continue  to  perform 
safety-sensitive  functions  diuing  the 
summer,  such  as  driving  buses  for 
summer  school,  an  employer  could  not 
choose  to  forego  all  random  selections 
each  siunmer.  Such  a  practice  would 
compromise  the  random,  unannounced 
nature  of  the  random  testing  program. 
The  employer  would  test  all  selected 
drivers  actually  driving  in  the  summer. 
With  regard  to  testing  drivers  not 
driving  during  the  summer,  the 
employer  has  two  options.  One,  names 
of  drivers  selected  who  are  on  summer 
vacation  may  be  returned  to  the  pool 
and  another  selection  made.  Two,  the 
selected  names  could  be  held  by  the 
employer  and,  if  the  drivers  return  to 
perform  safety-sensitive  functions 
before  the  next  random  selection,  the 
test  administered  upon  the  drivers' 
return. 

Finally,  it  should  be  noted  that 
reductions  in  the  number  of  drivers 
during  summer  vacations  reduces  the 
average  number  of  driving  positions 
over  the  course  of  the  year,  and  thus  the 
number  of  tests  which  must  be 
administered  to  meet  the  miniTnunn 
random  testing  rate. 

Question  4:  Are  driver  positions  that 
are  vacant  for  a  testing  cycle  to  be 
included  in  the  determination  of  how 
many  random  tests  must  be  conducted? 

Guidance:  No.  The  FHWA  random 
testing  program  tests  employed  or 
utiUzed  drivers,  not  positions  that  are 
vacant. 

Question  5:  May  an  employer  use  the 
results  of  another  program  in  which  a 
driver  participates  to  satisfy  random 
testing  requirements  if  the  driver  is  used 
by  the  employer  only  occasionally? 

Guidance:  The  rules  establish  an 
employer-based  testing  program. 
Employers  remain  responsible  at  all 
times  for  ensuring  compliance  with  all 
of  the  rules,  including  random  testing, 
for  all  drivers  which  they  use,  regardless 
of  any  utilization  of  third  parties  to 
administer  parts  of  the  program. 
Therefore,  to  use  another's  program,  an 
employer  must  make  the  other  program, 
by  contract,  consortium  agreement,  or 
other  arrangement,  the  employer's  own 


program.  This  would  entail,  among 
other  things,  being  held  responsible  for 
the  other  program's  compliance,  having 
records  forwarded  to  the  employer's 
principal  place  of  business  on  2  days 
notice,  and  being  notified  of  and  acting 
upon  positive  test  results. 

Question  6:  Chice  an  employee  is 
randomly  tested  diuing  a  calendar  year, 
is  his/her  name  removed  from  the  pool 
of  names  for  the  calendar  year? 

Guidance:  No,  the  names  of  those 
tested  earlier  in  the  year  must  be 
returned  to  the  {>ool  for  each  new 
selection.  Each  driver  must  be  subject  to 
an  equal  ciiance  of  being  tested  during 
each  selection  process. 

Question  7:  Is  it  permissible  to  make 
random  selections  by  terminals? 

Guidance:  Yes.  If  random  selection  is 
done  based  on  locations  or  terminals,  a 
two-stage  selection  process  must  be 
utilized.  The  first  selection  would  be 
made  by  the  locations  and  the  second 
selection  would  be  of  those  employees 
at  the  location(s)  selected.  The 
selections  must  ensiue  that  each 
employee  in  the  pool  has  an  equal 
chance  of  being  selected  and  tested,  no 
matter  where  the  employee  is  located. 

Question  8:  When  a  driver  works  for 
two  or  more  employers,  in  v«diose 
random  pool  must  the  driver  be 
included? 

Guidance:  The  driver  must  be  in  the 
pool  of  each  employer  for  which  the 
driver  works. 

Question  9:  After  what  period  of  time 
may  an  employer  remove  a  casual  driver 
from  a  random  pool? 

Guidance:  An  employer  may  remove 
a  casual  driver,  who  is  not  used  by  the 
employer,  from  its  random  pool  when  it 
no  longer  expects  the  driver  to  be  used. 

Question  10:  If  an  employee  is  off 
v/oA  due  to  temporary  lay-off,  illness, 
injury  or  vacation,  should  that 
individual's  name  be  removed  irom  the 
random  pool? 

Guidance:  No.  The  individual's  name 
should  not  be  removed  from  the  random 
pool  so  long  as  there  is  a  reasonable 
expectation  of  the  employee's  return. 

Question  11:  Is  it  necessary  for  an 
owner-operator,  who  is  not  leased  to  a 
motor  cahier,  to  belong  to  a  consortium 
for  random  testing  purposes? 

Guidance:  Yes. 

Question  12:  If  an  employer  joins  a 
consortium,  and  the  consortium  is 
randomly  testing  at  the  appropriate 
rates,  will  these  rates  meet  the 
requirements  of  the  alcohol  and 
controlled  substances  testing  for  the 
employer  even  though  the  required 
percent  of  the  employer's  drivers  were 
not  randomly  tested? 

Guidance:  Yes. 


Question  13:  Is  it  permissible  to 
combine  the  drivers  from  the 
subsidiaries  of  a  parent  employer  into 
one  pool,  with  the  parent  employer 
acting  as  a  consortium? 

Guidance:  Yes. 

Question  14:  How  should  an 
employer  compute  the  number  of 
random  tests  to  be  given  to  ensiue  that 
the  appropriate  testing  rate  is  achieved 
given  the  fluctuations  in  driver 
populations  and  the  high  turnover  rate 
of  drivers? 

Guidance:  An  employer  should  take 
into  account  fluctuations  by  estimating 
the  number  of  random  tests  needed  to 
be  performed  over  the  course  of  the 
year.  If  the  carrier's  driver  workforce  is 
expected  to  be  relatively  constant  (i.e., 
the  total  number  of  driver  positions  is 
approximately  the  same)  then  the 
number  of  tests  to  be  performed  in  any 
given  year  could  be  determined  by 
multiplying  the  average  number  of 
driver  positions  by  the  testing  rate. 

If  there  are  large  fluctuations  in  the 
number  of  driver  positions  throughout 
the  year  without  any  clear  indication  of 
the  average  number  of  driver  positions, 
the  employer  should  make  a  reascmable 
estimate  of  the  number  of  positions. 
After  making  the  estimate,  the  employer 
should  then  be  able  to  determine  the 
number  of  tests  necessary. 

Question  15:  May  an  employer  or 
consortium  include  non-DOT-covered 
employees  in  a  random  pool  with  DOT- 
covered  employees? 

Guidance:  No. 

Qjestion  16:  Canadians  believe  that 
their  laws  require  employer  actions  be 
tied  to  the  nature  of  the  job  and  the 
associated  safety  risk.  Canadian 
employers  beUeve  they  will  have  to 
issue  alcohol  and  drug  testing  policies 
that  deal  with  all  drivers  in  an  identical 
manner,  not  just  drivers  that  cross  the 
border  into  the  United  States.  If  a  motor 
carrier  wanted  to  add  cross  border  work 
to  an  intra-Canadian  driver's  duties,  and 
the  driver  was  otherwise  qualified 
under  the  FHWA  rules,  may  the  pre- 
employment  test  be  waived? 

Uuiaance:  The  FHWA  has  long 
required,  since  the  beginning  of  the  drug 
testing  program  in  1988,  that 
transferring  from  intrastate  work  into 
interstate  work  requires  a  "pre- 
employment"  test  regardless  of  what 
type  of  testing  a  State  might  have 
required  under  intrastate  laws.  This 
policy  also  apphed  to  motor  carriers 
that  had  a  pre-employment  testing 
program  similar  to  the  FHWA 
requirement.  The  FHWA  believes  it  is 
reasonable  to  apply  this  same 
interpretation  to  the  first  time  a 
Canadian  or  Mexican  driver  enters  the 
United  States. 
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This  policy  was  delineated  in  the 
Federal  Register  of  Febmary  15. 1994 
(59  FR  7302,  at  7322).  The  FHWA 
believes  motor  carriers  should  separate 
drivers  into  intra-Canadian  and  inter- 
State  groups  for  their  policies  and  the 
random  selection  pools.  If  a  driver  in 
the  intra-Canadian  group  (including  the 
random  selection  pool]  were  to  take  on 
driving  duties  into  the  United  States, 
the  driver  would  be  subject  to  a  pre- 
employment  test  to  take  on  this  driving 
task.  Although  the  circumstance  is  not 
actually  a  first  employment  with  the 
motor  carrier,  such  a  test  would  be 
required  because  it  would  be  the  first 
time  the  driver  would  be  subject  to  part 
382. 

Section  382.307    Reasonable  Suspicion 
Testing 

Question  1 :  May  a  reasonable 
suspicion  alcohol  test  be  based  upon 
any  information  or  observations  of 
alcohol  use  or  possession,  other  than  a 
supervisor's  actual  knowledge? 

Guidance:  No.  faiformatitHi  conveyed 
by  third  parties  of  a  driver's  alcohol  use 
may  not  be  the  only  determining  factor 
used  to  conduct  a  reasonable  suspicion 
test.  A  reasonable  suspicion  test  may 
only  be  conducted  when  a  trained 
supervisor  has  observed  specific, 
contemporaneous,  articulable 
appearance,  speech,  body  odor,  or 
behavior  indicators  of  alcohol  use. 

C^estion  2:  Why  does  §  382.307(b) 
allow  an  employer  to  use  indicators  of 
chronic  and  wididrawal  efiiacts  of 
controlled  substances  in  the 
observations  to  conduct  a  controlled 
substances  reasonable  suspicion  test, 
but  does  not  allow  similar  effects  of 
alcohol  use  to  be  used  for  an  alcohol 
TBMonable  suspicion  test? 

Guidance:  The  use  of  controlled 
substances  by  drivers  is  strictly 
prohibited.  Because  controlled 
substances  remain  present  in  the  body 
for  a  relatively  long  period,  withdrawal 
effects  may  indicate  that  the  driver  has 
used  drugs  in  violation  of  the 
regulations,  and  therefore  must  be  given 
a  reasonable  suspicion  drug  test. 

Alcohol  is  generally  a  le^  substance. 
Only  its  use  or  presence  in  sufficient 
concentrations  while  operating  a  CMV 
is  a  violation  of  FHWA  regulation. 
Alcohol  withdrawal  effects,  standing 
alone,  do  not,  therefore,  indicate  that  a 
drivOT  has  used  alcohol  in  violation  of 
the  regulations,  and  would  not 
constitute  reasonable  suspicion  to 
believe  so. 

Question  3:  A  consignee,  consignor, 
or  other  party  is  a  motor  carrier 
employer  for  purposes  of  49  CFR  parts 
382  through  399.  They  have  trained 
their  supervisors  in  accordance  with  49 


CFR  382.603  to  conduct  reasonable 
suspicion  training  on  their  own  drivers. 
A  diriver  for  another  motor  carrier 
employer  deUvers.  picks  up.  or  has 
some  contact  with  the  consignee's, 
consignor's,  or  other  party's  trained 
supervisor.  This  supervisor  believes 
there  is  reasonable  suspicion,  based  on 
their  training,  that  the  driver  may  have 
used  a  controlled  substance  or  alcohol 
in  violation  of  the  regulations.  May  this 
trained  consignee,  consignor,  or  other 
party's  supervisor  order  a  reasonable 
suspicion  test  of  a  driver  the  supervisor 
does  not  supervise  for  the  employing/ 
using  motor  carrier  employer? 

Guidance:  No,  the  trained  supervisor 
may  not  order  a  reasonable  suspicion 
test  of  a  driver  the  supervisor  does  not 
supervise  for  the  employing/using 
motor  carrier  employer.  Motor  carrier 
employers  may  not  conduct  reasonable 
suspicion  testing  based  "on  reports  of  a 
third  person  who  has  made  the 
observations,  because  of  that  person's 
possible  credibility  problems  or  lack  of 
appropriate  training." 

■The  trained  supervisor  for  the 
consignee,  consignor,  or  other  party 
may.  however,  choose  to  do  things  not 
required  by  regulation,  but  encouraged 
by  the  FHWA.  They  may  inform  the 
driver  that  they  believe  the  driver  may 
have  violated  Federal,  State,  or  local 
regulations  and  advise  them  not  to 
perform  additional  safety-sensitive 
work.  They  may  contact  the  employing/ 
using  motor  carrier  employer  to  alert 
them  of  their  reasonable  suspicion  and 
request  the  employing/using  motor 
carrier  employer  take  appropriate 
action.  In  addition,  they  may  contact  the 
poUce  to  request  appropriate  action. 

Question  4:  Are  the  reasonable 
suspicion  testing  and  training 
requirements  of  §§  382.307  and  382.603 
applicable  to  an  owner-operator  who  is 
both  an  employer  and  the  only 
employee? 

Guidance:  No.  The  requirements  of 
§§  382.307  and  382.603  are  not 
applicable  to  owner-operators  in  non- 
supervisory  positions.  Section  382.307 
requires  employers  to  have  a  driver 
submit  to  an  alcohol  and/or  controlled 
substances  test  when  the  employer  has 
reasonable  suspicion  to  believe  that  the 
driver  has  violated  the  prohibitions  of 
subpart  B  of  part  382.  Applying 
§  382.307.  Reasonable  Suspicion 
Testing,  to  an  owner-operator  who  is  an 
employer  and  the  only  employee 
contradicts  both  "reason"  and 
"suspicion"  imphdt  in  the  title  and  the 
purpose  of  §  382.307.  A  driver  who  has 
self-knowledge  that  he/she  has  violated 
the  prohibitions  o'f  subpart  B  of  part  382 
is  beyond  mere  suspicion.  Furthermore, 
§  382.603  requires  "all  persons 


designated  to  supervise  drivers"  to 
receive  training  that  will  enable  him/her 
to  determine  whether  reasonable 
suspicion  exists  to  require  a  driver  to 
imdergo  testing  under  §  382.307.  An 
owner-operator  who  does  not  hire  or 
supervise  other  drivers  is  not  in  a 
supervisory  position,  nor  are  they 
subject  to  the  testing  requirements  of 
§  382.307.  Therefore,  such  an  owner- 
operator  would  not  be  subject  to  the 
training  requirements  of  §  382.603. 

Section  382.401    Retention  of  Records 

Question  1:  Many  small  school 
districts  are  affiUated  through  service 
units  which  are.  in  essence,  a  coalition 
of  individual  districts.  Can  these  school 
districts  have  one  common  confidant  for 
purposes  of  receiving  resiilts  and 
keeping  records? 

Guidance:  Yes.  Employers  may  use 
agents  to  maintain  the  records,  as  long 
as  they  are  in  a  secure  location  with 
controlled  access.  The  employer  must 
also  make  all  records  available  for 
inspection  at  the  employer's  principal 
place  of  business  within  two  business 
days  after  a  request  has  been  made  by 
an  FHWA  representative. 

Section  382.403    Reporting  of  Results 
in  a  Management  Information  System 

Question  1:  The  FHWA  regulations 
are  written  on  an  annual  calendar  year 
basis.  Will  foreign  motor  carriers,  using 
this  system,  work  from  July  1  to  June  30. 
or  is  everything  to  be  managed  on  a  six- 
month  basis  for  the  first  year  and  then 
fall  into  annual  calendar  years 
subsequently? 

Guidance:  All  motor  carriers  must 
manage  their  programs  and  report 
results  under  §  382.403.  if  requested  by 
FHWA.  on  a  January  1  to  December  31 
basis.  This  means  that  foreign  motor 
carriers  will  report  July  1  to  December 
31  results  the  first  appUcable  year. 

Section  382.405    Access  to  Facilities 
and  Records 

Question  1 :  May  employers  who  are 
subject  to  other  Federal  agencies' 
regulations,  such  as  the  Nuclear 
Regulatory  Commission,  Department  of 
Energy,  Department  of  Defense,  etc., 
allow  those  agencies  to  view  or  have 
access  to  test  records  required  to  be 
prepared  and  maintained  by  parts  40 
and/or  382? 

Guidance:  Federal  agencies,  other 
than  those  specifically  provided  for  in 
§  382.405.  may  have  access  to  an 
employer's  driver  test  records 
maintained  in  accordance  with  parts  40 
or  382  only  when  a  specific, 
contemporaneous  authorization  for 
release  of  the  test  records  is  allowed  by 
the  driver. 
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Question  2:  Must  a  motor  carrier 
respond  to  a  third-party  administrator's 
request  (as  directed  by  the  specific, 
written  consent  of  the  driver  authorizing 
release  of  the  information  on  behalf  of 
an  entity  such  as  a  motor  carrier)  to 
release  driver  information  that  is 
contained  in  records  required  to  be 
maintained  under  §  382.401? 

Guidance:  Yes.  However,  the  third- 
party  administrator  must  comply  with 
the  conditions  established  concerning 
confidentiality,  test  results,  and  record 
keeping  as  stipulated  in  the  "Notice: 
Guidance  on  the  Role  of  Consortia  and 
Third-Party  Administrators  (C/TPA)  in 
DOT  Drug  and  Alcohol  Testing 
Programs"  published  on  July  25. 1995, 
in  Volume  60,  No.  142,  in  the  Federal 
Register.  Motor  carriers  must  comply 
completely  with  49  CFR  382.413  and 
362.405  as  well  as  any  applicable 
regulatory  guidance.  Please  note  that 
written  consent  must  be  obtained  from 
the  employee  each  time  part  382 
information  is  provided  to  a  C/TPA.  the 
consent  must  be  specific  to  the 
individual  or  entity  to  whom 
information  is  being  provided,  and  that 
blanket  or  non-specific  consents  to 
release  information  are  not  allowed. 

Question  3:  May  employers  allow 
unions  or  the  National  Labor  Relations 
Board  to  view  or  have  access  to  test 
records  required  to  be  prepared  and 
maintained  by  parts  40  and/or  382,  such 
as  the  list(s)  of  all  employees  actually 
tested? 

Guidance:  Unions  and  the  National 
Labor  Relations  Board  may  have  access 
to  the  list(s]  of  all  employees  in  the 
random  pool  or  the  list(s)  of  all 
employees  actually  tested.  The  dates  of 
births  and  SSNs  must  be  removed  from 
these  lists  prior  to  release.  However, 
access  to  the  employee's  negative  or 
positive  test  records  maintained  in 
accordance  with  parts  40  or  382  can  be 
granted  only  when  a  specific, 
contemporaneous  authorization  for 
release  of  the  test  records  is  allowed  by 
the  driver. 

Question  4:  May  an  employer  (motor 
carrier)  disclose  information  required  to 
be  maintained  under  49  CFR  part  382 
(pertaining  to  a  driver)  to  the  driver  or 
the  decision  maker  in  a  lawsuit, 
grievance,  or  other  proceeding 
(including,  but  not  limited  to,  worker's 
compensation,  unemployment 
compensation)  initiated  by  or  on  behalf 
of  the  driver,  without  the  driver's 
written  consent? 

Guidance:  Yes,  a  motor  carrier  has 
discretion  without  the  driver's  consent 
as  provided  by  §  382.405(g),  to  disclose 
information  to  the  driver  or  the  decision 
maker  in  a  lawsuit,  grievance,  or  other 
proceeding  (including,  but  not  limited 


to,  worker's  compensation, 
imemployment  compensation)  initiated 
by  or  on  behalf  of  the  driver  concerning 
prohibited  conduct  under  49  CFR  part 
382. 

Also,  an  employer  (motor  carrier)  may 
be  required  to  provide  the  test  result 
information  pursuant  to  other  Federal 
statutes  or  an  order  of  a  competent 
Federal  jurisdiction,  such  as  an 
administrative  subpoena,  as  allowed  by 
§  382.405(a)  without  the  driver's  written 
consent. 

.  Question  5:  What  is  meant  by  the  term 
"as  required  by  law"  in  relation  to  State 
or  local  laws  for  disclosure  of  public 
records  relating  to  a  driver's  testing 
information  and  test  results? 

Guidance:  The  term  "as  required  by 
law"  in  §  382.405(a)  means  Federal 
statutes  or  an  order  of  a  competent 
Federal  jurisdiction,  such  as  an 
administrative  subpoena.  The  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  and  the  implementing  regulations 
in  part  382.  require  that  test  results  and 
medical  information  be  confidential  to 
the  maximum  extent  possible.  (Pub.  L. 
102-143,  Title  V.  sec.  5(a)(1),  105  Stot. 
959,  codified  at  49  U.S.C.  31306).  In 
addition,  the  Act  preempts  inconsistent 
State  or  local  government  laws,  rules, 
regulations,  ordinances,  standards,  or 
orders  that  are  inconsistent  with  the 
regulations  issued  imder  the  Act. 

The  FHWA  believes  the  only  State 
and  local  officials  that  may  have  access 
to  the  driver's  records  under 
§  382.405(d)  and  49  U.S.C.  31306. 
without  the  driver's  written  consent,  are 
State  or  local  government  officials  that 
have  regulatory  authority  over  an 
employer's  (motor  carrier's)  alcohol  and 
drug  testing  programs  for  purposes  of 
enforcement  of  part  382.  Such  State  and 
local  agencies  conduct  employer  (motor 
carrier)  comphance  reviews  under  the 
FHWA's  Motor  Carrier  Safety  Assistance 
Program  (MCSAP)  on  the  FHWA's 
behalf  in  accordance  with  49  CFR  part 
350. 

Section  382.413    Release  of  Alcohol 
and  Controlled  Substances  Test 
Information  by  Previous  Employers 

Question  1 :  What  is  to  be  done  if  a 
previous  employer  does  not  make  the 
records  available  in  spite  of  the 
employer's  request  along  with  the 
driver's  written  consent? 

Guidance:  Employers  must  make  a 
reasonable,  good  faith  effort  to  obtain 
the  information.  If  a  previous  employer 
refuses,  in  violation  of  §  382.405.  to 
release  the  information  pursuant  to  the 
new  employer's  and  driver's  request,  the 
new  employer  should  note  the  attempt 
to  obtain  the  information  and  place  the 
note  with  the  driver's  other  testing 


information  (59  FR  7501.  February  14. 
1994). 

Question  2:  Within  14  days  of  first 
using  a  driver  to  perform  safety- 
sensitive  functions,  an  employer 
discovers  that  a  driver  had  a  positive 
controlled  substances  and/or  0.04 
alcohol  concentration  test  result  within 
the  previous  two  years.  No  records  are 
discovered  that  tl^  driver  was  evaluated 
by  an  SAP  and  has  been  released  by  an 
SAP  for  return  to  worit.  The  employer 
removes  the  driver  immediately  from 
the  performance  of  safety-sensitive 
duties.  Is  there  a  violation  of  the 
regulations? 

Guidance:  Based  on  the  scenario  as 
presented,  only  the  driver  is  in  violation 
of  the  rules. 

Question  3:  Must  an  employer 
investigate  a  driver's  alcohol  and  drug 
testing  background  prior  to  January  1, 
1995? 

Guidance:  No.  The  first 
implementation  date  of  the  part  382 
testing  programs  was  January  1, 1995. 
Section  382.413  requires  subsequent 
employers  to  obtain  information 
retained  by  previous  employers  that  the 
previous  employers  generated  under  a 
part  382  testing  program.  Since  no 
employer  was  allowed  to  conduct  any 
type  of  alcohol  or  drug  test  imder  the 
authority  of  part  382  prior  to  January  1. 
1995,  no  tests  conducted  prior  to  1995 
are  required  to  be  obtained  imder 
§  382.413.  An  employer  may,  however, 
under  its  own  authority,  request  that  a 
driver  who  was  subject  to  part  391  drug 
testing  provide  prior  testing 
information. 

Question  4:  Must  a  motor  carrier 
respond  to  a  third-party  administrator's 
request  (as  directed  by  the  specific, 
written  consent  of  the  driver  authorizing 
release  of  the  information  on  behalf  of 
an  entity  such  as  a  motor  carrier)  to 
release  driver  information  that  is 
contained  in  records  required  to  be 
maintained  under  §  382.401? 

Guidance:  Yes.  However,  the  third- 
party  administrator  must  comply  with 
the  conditions  established  concerning 
confidentiality,  test  results,  and  record 
keeping  as  stipulated  in  the  "Notice: 
Guidance  on  die  Role  of  Consortia  and 
Third-Party  Administrators  (C/TPA)  in 
IX>T  E)rug  and  Alcohol  Testing 
Programs"  published  on  July  25,  1995, 
in  Volume  60.  No.  142.  in  the  Fedo^ 
Register.  Motor  carriers  must  comply 
completely  with  §§  382.413  and  382.405 
as  well  as  any  appUcable  regulatory 
guidance.  Please  note  that  written 
consent  must  be  obtained  fit>m  the 
employee  each  time  part  382 
information  is  provided  to  a  C/TPA,  that 
the  consent  must  be  specific  to  the 
individual  or  entity  to  whom 
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information  is  being  provided,  and  that 
blanket  or  non-specific  consents  to 
release  information  are  not  allowed. 

Section  382.501    Removal  From  Safety- 
Sensitive  Functions 

Question  1:  What  work  may  the  driver 
perform  for  an  employer,  if  a  driver 
violates  the  prohibitions  in  subpart  B? 

Guidance:  A  driver  who  has  violated 
the  prohibitions  of  subpart  B  may 
perform  any  duties  for  an  employer  that 
are  not  considered  "safety-sensitive 
functions."  This  may  include  handling, 
of  materials  exclusively  in  a  warehouse, 
regardless  of  whether  the  materials  are 
considered  hazardous  as  long  as  safety- 
sensitive  functions  are  not  performed. 
Safety-sensitive  functions  may  not  be 
performed  until  the  individual  has  been 
evaluated  by  an  SAP,  compUed  with 
any  reconunended  treatment,  has  been 
re-evaluated  by  an  SAP,  has  been 
allowed  by  the  SAP  to  return  to  work 
and  has  passed  a  return  to  duty  test. 

Section  382.507    Penalties 

Question  1:  What  is  the  fine  or 
penalty  for  employers  who  refuse  or  fail 
to  provide  Part  382  testing  information 
to  a  subsequent  employer? 

Guidance:  Title  49  U.S.C.  S21(b)(2)(A) 
provides  for  dvil  penalties  not  to 
exceed  $500  for  each  instance  of 
refusing  or  failing  to  provide  the 
information  required  by  §  382.405. 
Criminal  penalties  may  also  be  imposed 
under  49  U.S.C  521(b)(6). 

Section  382.601    Sfotor  Cairier 
Obligation  To  Promulgate  a  Policy  on 
the  Misuse  of  Alcohol  and  Use  of 
Controlled  Substances 

Question  1 ;  If  a  driver  refuses  to  sign 
a  statement  certifying  that  he  or  she  has 
received  a  copy  of  the  educational 
materials  required  in  §  382.601  from 
thbir  employer,  will  the  employee  be  in 
violation  of  §  382.601?  May  the  driver's 
supervisor  sign  the  certificate  of  receipt 
indicating  that  the  employee  refused  to 
sign? 

Guidance:  The  employer  is 
responsible  for  ensviring  that  each  driver 
signs  a  statement  certifying  that  he  or 
she  has  received  a  copy  of  the  materials 
required  in  §  382.601.  The  employer  is 
required  to  maintain  the  ohgiiial  of  the 
signed  certificate  and  may  provide  a 
copy  to  the  driver.  The  employer  would 
be  in  violation  if  it  uses  a  driver,  who 
refuses  to  comply  with  §  382.601,  to 
perform  any  safety  sensitive  function, 
because  §  382.601  is  a  requirement 
placed  on  the  employer.  The  employee 
would  not  be  in  violation  if  he  or  she 
drove  without  signing  for  the  receipt  of 
the  policy.  It  is  not  permissible  for  the 
driver's  supervisor  to  sign  the  certificate 


of  receipt:  however,  it  is  advisable  for 
the  employer  to  note  the  attempt,  the 
refusal,  and  the  consequences  of  such 
action.  Also,  please  note  that  the  signing 
of  the  policy  by  the  employee  is  in  no 
way  an  acknowledgment  that  the  policy 
itself  complies  with  the  regulations. 

Question  2:  Does  §  382.601  require 
employers  to  provide  educational 
materials  and  poUcies  and  procedures  to 
drivers  after  the  initial  distribution  of 
required  educational  materials? 

Guidance:  No. 

Section  382. 603    Training  for 
Supervisors 

Question  1:  Does  §  382.603  require 
employers  to  provide  recurrent  training 
to  supervisory  personnel? 

Guidance:  No. 

Question  2:  May  an  employer  accept 
proof  of  supervisory  training  for  a 
supervisor  fit>m  another  employer? 

Guidance:  Yes. 

Section  382.605    Referral,  Evaluation, 
and  Treatment 

Question  1:  Must  an  SAP  evaluation 
be  conducted  in  person  or  may  it  be 
conducted  telephonically? 

Guidance:  Both  the  initial  and  follow- 
up  SAP  evaluations  are  clinical 
processes  that  must  be  conducted  faoe- 
to-face.  Body  language  and  appearance 
offer  important  physical  cues  vital  to  the 
evaluation  process.  Tremors,  needle 
marks,  dilated  pupils,  exaggerated 
movements,  yellow  eyes,  glazed  or 
bloodshot  eyes,  lack  of  eye  contact,  a 
physical  slowdown  or  hyperactivity, 
appearance,  posture,  carriage,  and 
ability  to  communicate  in  person  are 
vital  components  that  cannot  be 
determined  telephonically.  In-person 
sessions  carry  with  them  the  added 
advantage  of  the  SAP's  being  able  to 
provide  immediate  attention  to 
Individuals  who  may  be  a  danger  to 
themselves  or  others. 

Question  2:  Are  employers  required  to 
provide  intervention  and  treatment  for 
drivers  who  have  a  substance  abuse 
problem  or  only  refer  drivers  to  be 
evaluated  by  an  SAP? 

Guidance:  An  employer  who  wants  to 
continue  to  use  or  hire  a  driver  who  has 
violated  the  prohibitions  in  subpart  B  in 
the  past  must  ensure  that  a  driver  has 
complied  with  any  SAP's  recommended 
treatment  prior  to  the  driver  returning  to 
safety-sensitive  functions.  However, 
employers  must  only  refer  to  an  SAP' 
drivers  who  have  tested  positive  for 
controlled  substances,  tested  0.04  or 
greater  alcohol  concentration,  or  have 
violated  other  prohibitions  in  subpart  B. 

Question  3:  Under  the  DOT  rules, 
must  an  SAP  be  certified  by  the  DOT  in 
order  to  perform  SAP  functions? 


Guidelines:  The  DOT  does  not  certify, 
license,  or  approve  individual  SAPs. 
The  SAP  must  be  able  to  demonstrate  to 
the  employer  quahfications  necessary  to 
meet  the  DOT  rule  requirements.  The 
DOT  rules  define  the  SAP  to  be  a 
Ucensed  physician  (medical  doctor  or 
doctor  of  osteopathy),  a  licensed  or 
certified  psychologist,  a  licensed  or 
certified  social  worker,  or  a  licensed  or 
certified  employee  assistance 
professional.  All  must  have  knowledge 
of  and  clinical  experience  in  the 
diagnosis  and  treatment  of  substance 
abuse-related  disorders  (the  degrees  and 
certificates  alone  do  not  confer  this 
knowledge).  In  addition,  alcohol  and 
drug  abuse  counselors  certified  by  the 
National  Association  of  Alcoholism  and 
Drug  Abuse  Counselors  Certification 
Commission,  a  national  organization 
that  imposes  quaUfication  standards  for 
treatment  of  alcohol-related  disorders, 
are  included  in  the  SAP  definition. 

Question  4:  Are  employers  required  to 
refer  a  discharged  employee  to  an  SAP? 

Guidance:  "The  rules  require  an 
employer  to  advise  the  employee,  who 
engages  in  conduct  prohibited  under  the 
DOT  rules,  of  the  available  resources  for 
evaluation  and  treatment  including  the 
names,  addresses,  and  telephone 
numbers  of  SAPs  and  counseling  and 
treatment  programs.  In  the  scenario 
where  the  employer  discharges  the 
employee,  that  employer  would  be 
considered  to  be  in  compliance  with  the 
rules  if  it  provided  the  Ust  to  the 
employee  and  ensured  that  SAPs  on  the 
Ust  were  qualified.  This  employer  has 
no  further  obligation  (e.g..  to  focilitate 
referral  to  the  SAP;  ensure  that  the 
employee  receives  an  SAP  evaluation; 
pay  for  the  evaluation;  or  seek  to  obtain, 
or  maintain  the  SAP  evaluation 
synopsis). 

Question  5:  How  will  the  SAP 
evaluation  process  differ  if  the 
employee  is  discharged  by  the  employer 
rather  than  retained  following  a  rule 
violation? 

Guidance:  After  engaging  in 
prohibited  conduct  and  prior  to 
performing  safety-sensitive  duties  in 
any  DOT  regulated  industry,  the 
employee  must  receive  a  SAP 
evaluation.  And,  when  assistance  with  a 
problem  is  clinically  indicated,  the 
employee  must  receive  that  assistance 
and  demonstrate  successful  compliance 
with  the  recommendation  as  evaluated 
through  an  SAP  follow-up  evaluation. 

The  SAP  process  has  the  potential  to 
be  more  complicated  when  the 
employee  is  not  retained  by  the 
employer.  In  such  circumstances,  the 
SAP  will  likely  not  have  a  coimection 
with  the  employer  for  whom  the 
employee  worked  nor  have  immediate 
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access  to  the  exact  natiue  of  the  rule 
violation.  In  addition,  the  SAP  may 
have  to  hold  the  synopsis  of  evaluation 
and  recommendation  for  assistance 
report  until  asked  by  the  employee  to 
forward  that  information  to  a  new 
employer  who  wishes  to  retiun  the 
individual  to  safety-sensitive  duties.  In 
some  cases,  the  SAP  may  provide  the 
evaluation,  referral  to  a  treatment* 
professional,  and  the  follow-up 
evaluation  before  the  employee  has 
received  an  offer  of  employment.  This 
circumstance  may  require  the  SAP  to 
hold  all  reports  until  asked  by  the 
individual  to  forward  them  to  the  new 
employer.  If  the  new  (smployer  has  a 
designated  SAP,  that  SAP  may  conduct 
the  foUow-up  evaluation  despite  the  fact 
that  the  employee's  SAP  has  already 
done  so.  In  other  words,  a  new 
employer  may  determine  to  its  own 
satisfaction  (e.g.,  by  having  the 
prospective  employee  receive  a  follow- 
up  SAP  evaluation  utilizing  the 
employer's  designated  SAP)  that  the 
prospective  employee  has  demonstrated 
successful  compliance  vri\h 
recommended  treatment. 

Question  6:  Do  community  lectures 
and  self-help  groups  qualify  as 
education  and/or  treatment? 

Guidance:  Self-help  groups  and 
community  lectures  qualify  as 
education  but  do  not  qualify  as 
treatment.  While  self-help  groups  such 
as  Alcoholics  Anonymous  (AA)  and 
Narcotics  Anonymous  (NA)  are  crucial 
to  many  employees'  recovery  process, 
these  efforts  are  not  considered  to  be 
treatment  programs  in  and  of 
themselves.  However,  they  can  serve  as 
vital  adjimcts  in  support  of  treatment 
program  efforts.  AA  and  NA  programs 
require  a  level  of  anonymity  which 
m^es  reporting  client  progress  and 
prognosis  for  recovery  impossible.  If  the 
cMent  provides  permission,  AA  and  NA 
sponsors  can  provide  attendance  status 
reports  to  the  SAP.  Therefore,  if  a  client 
is  referred  to  one  of  these  groups  or  to 
community  lectures  as  a  result  of  the 
SAP  evaluation,  the  employee's 
attendance,  when  it  can  be 
independently  validated,  can  satisfy  a 
SAP  recommendation  for  education  as 
well  as  a  gauge  for  determining 
successful  compliance  with  a  treatment 
program  when  both  education  and 
treatment  are  recommended  by  the 
SAP's  evaluation. 

Question  7:  Can  an  employee  who  has 
violated  the  rules  return  to  safety- 
sensitive  functions  prior  to  receiving  an 
SAP  evaluation? 

Guidance:  The  employee  is  prohibited 
bom  performing  any  DOT  regulated 
safety-sensitive  function  until  being 
evaluated  by  the  SAP.  An  employer  is 


prohibited  from  permitting  the 
employee  to  engage  in  safefy-sensitive 
duties  until  evaluated.  If  the  evaluation 
reveals  that  assistance  is  needed,  the 
employee  must  receive  the  assistance, 
be  re-evaluated  by  the  SAP  (and 
determined  to  have  demonstrated 
successful  compliance  with  the 
recommendation),  and  pass  a  retiim-to- 
duty  alcohol  and/ or  drug  test  prior  to 
performing  safety-sensitive  duties. 

Question  8:  Can  an  employer  overrule 
an  SAP  treatment  recommendation? 

Guidance:  No.  If  found  to  need 
assistance,  the  employee  cannot  retiun 
to  safety-sensitive  functions  until  an 
SAP's  follow-up  evaluation  determines 
that  the  employee  has  demonstrated 
successful  compliance  with  the 
recommended  treatment.  An  employer 
who  returns  a  worker  to  safety-sensitive 
duties  when  the  employee  has  not 
complied  with  the  SAP's 
'  recommendation  is  in  violation  of  the 
DOT  rule  knd  is,  therefore,  subject  to  a 
penalty. 

Question  9:  Is  an  employer  obUgated 
to  retiun  an  employee  to  safety-sensitive 
duty  following  the  SAP's  finding  during 
the  follow-up  evaluation  that  the 
employee  has  demonstrated  successful 
compliance  with  the  treatment 
recoounendation? 

Guidance:  Demonstrating  successful 
compliance  with  prescribed  treatment 
and  testing  negative  on  the  retum-to- 
duty  alcohol  test  and/or  drug  test,  are 
not  guarantees  of  employment  or  of 
return  to  work  in  a  safety-sensitive 
position;  they  are  preconditions  the 
employee  must  meet  in  order  to  be 
considered  for  hiring  or  reinstatement  to 
safety-sensitive  duties  by  an  employer. 

Question  10:  Can  an  employee  receive 
the  follow-up  from  an  SAP  who  did  not 
conduct  the  initial  SAP  evaluation? 

Guidance:  Although  it  is  preferable 
for  the  same  SAP  to  conduct  both 
evaluations,  this  iffiU  not  be  realistic  in 
some  situations.  For  instance,  the  initial 
SAP  may  no  longer  be  in  the  area,  still 
under  contract  to  the  employer,  or  still 
hired  by  the  employer  to  conduct  the 
service.  Additionally,  the  employee  may 
have  moved  from  the  area  to  a  new 
location.  In  all  cases,  the  employer 
responsibility  is  to  ensure  that  both  the 
initial  SAP  and  the  follow-up  SAP  are 
quaUfied  according  to  the  DOT  rules. 

Qiestion  11:  Who  is  responsible  for 
reimbiu^ing  the  SAP  for  services 
rendered?  Who  is  responsible  for  paying 
for  follow-up  testing  recommended  by 
tiieSAP? 

Guidance:  The  DOT  rules  do  not  affix 
responsibiUty  for  payment  for  SAP 
services  upon  any  single  party.  The 
DOT  has  left  discussions  regarding 
payment  to  employer  policies  and  to 


labor-management  agreements. 
Therefore,  in  some  instances,  this  issue 
has  become  part  of  labor-management 
negotiations. 

Some  employers  have  hired  or 
contracted  staff  for  the  purpose  of 
providing  SAP  services.  For  some 
employees,  especially  those  who  have 
been  released  following  a  violation, 
payment  for  SAP  services  will  become 
their  responsibility.  In  any  case,  the 
SAP  should  be  suitable  to  the  employer 
who  chooses  to  return  the  employee  to 
safety-sensitive  functions.  Employer 
polides  should  address  this  payment 
issue. 

Regarding  follow-up  testing 
recommended  by  the  SAP,  when  an 
employer  dedd^  to  return  the 
employee  to  safety-sensitive  duty,  the 
employer  is  essentially  determining  that 
the  costs  associated  with  hiring  and 
training  a  new  employee  exceeds  the 
costs  associated  with  conducting  follow- 
up  testing  of  the  returning  employee.  In 
any  case,  whether  the  employer  pays  or 
the  employee  pays,  if  the  employee 
returns  to  performance  of  safety- 
sensitive  functions,  the  employer  must 
ensure  that  follow-up  testing  occiu^  as 
required.  The  eitiployer  will  be  held 
accoimtable  if  the  foUow-up  testing  plan 
is  not  followed. 

Question  12:  Can  the  SAP  direct  that 
an  employee  be  tested  for  both  alcohol 
and  drugs  for  the  retum-to-duty  test  and 
during  the  follow-up  testing  program? 

Guidance:  If  the  SAP  determines  that 
an  employee  referred  for  alcohol  misuse 
also  uses  drugs,  or  that  an  employee 
referred  for  drugs  use  also  misuses 
alcohol,  the  SAP  can  require  that  the 
individual  be  tested  for  both  substances. 
The  SAP's  decision  to  test  for  both  can 
be  based  upon  information  gathered 
during  the  initial  evaluation,  the  SAP's 
consultation  contacts  Mtith  the  treatment 
program,  and/or  the  information 
presented  during  the  follow-up 
evaluation. 

Question  13:  Can  random  testing  be 
substituted  for  requited  follow-up 
testing? 

Guidance:  Follow-up  testing  is 
directly  related  to  a  rule  violation  and 
subsequent  return  to  safety-sensitive 
duty.  Random  tests  are  independent  of 
rule  violations.  Therefore,  the  two  test 
types  are  to  be  separated — one  cannot  be 
substituted  for  the  other  or  be 
conducted  in  lieu  of  the  other.  Follow- 
up  testing  should  be  unpredictable, 
unaimounced,  and  ccmducted  not  less 
than  six  times  throughout  the  first  12 
months  after  the  employee  retiuns  to 
safety-sensitive  functions.  Follow-up 
testing  can  last  up  to  60  months.  An 
employee  subject  to  follow-up  testing 
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will  continue  to  be  subject  to  an 
employer's  random  testing  program. 

Question  14:  U  a  company  has  several 
employees  in  follow-up  testing,  can 
those  employees  be  placed  into  a 
follow-up  random  testing  pool  and 
selected  for  follow-up  testing  on  a 
random  basis? 

Guidance:  Follow-up  testing  is  not  to 
be  conducted  in  a  random  way.  An 
employee's  follow-up  testing  program  is 
to  be  individualized  and  designed  to 
ensure  that  the  employee  is  tested  the 
appropriate  number  of  times  as  directed 
by  the  SAP.  Random  testing  is  neither 
individualized  nor  can  it  ensure  that  the 
employee  receives  the  requisite  number 
of  tests. 

Question  15:  What  actions  ate  to 
occur  if  an  employee  tests  positive 
while  in  the  follow-up  testing  program? 

Guidance:  Employees  testing  positive 
while  in  follow-up  testing  are  subject  to 
the  same  specific  DOT  operating 
administration  rules  as  if  they  tested 
positive  on  the  initial  test.  In  addition, 
the  employees  are  subject  to  employer 
policies  related  to  second  violations  of 
DOT  rules. 

Question  16:  Can  an  SAP  recommend 
that  six  follow-up  tests  be  conducted  in 
less  than  six  months  and  then  be 
suspended  after  all  six  are  conducted? 

Guidance:  Follow-up  testing  must  be 
conducted  a  minimum  of  six  times 
during  the  first  twelve  months  following 
the  employee's  return  to  safety-sensitive 
functions.  The  intent  of  this 
requirement  is  that  testing  be  spread 
throughout  the  12  month  period  and  not 
be  grouped  into  a  shorter  interval.  When 
the  SAP  believes  that  the  employee 
needs  to  be  tested  more  frequently 
during  the  first  months  after  returning  to 
duty,  the  SAP  may  recommend  more 
than  the  minimiim  six  tests  Of  can  dliect 
the  employer  to  conduct  more  of  the  six 
tests  during  the  first  months  rather  than 
toward  the  latter  months  of  the  year. 

Question  1 7:  Can  you  clarify  the 
DOT'S  intent  with  respect  to  a  SAP's 
determination  that  an  individual  needs 
education? 

Guidance:  A  SAP's  decision  that  an 
individual  needs  an  education  program 
constitutes  a  clinically  based 
determination  that  the  individual 
requires  assistance  in  resolving 
problems  with  alcohol  misuse  and 
controlled  substances  use.  Therefore, 
the  SAP  is  prohibited  from  referring  the 
individual  to  her  or  his  own  practice  for 
this  recommended  education  unless 
exempted  by  DOT  rules. 

Question  18:  In  rare  circumstances,  it 
is  necessary  to  refer  an  individual 
immediately  for  inpatient  substance 
abuse  services.  May  the  SAP  provide 
direct  treatment  services  or  refer  the 


individual  to  services  provided  by  a 
treatment  facility  with  which  he  or  she 
is  affiliated,  or  must  the  inpatient 
provider  refer  the  individual  to  another 
provider? 

Guidance:  SAPs  are  prohibited  bom 
referring  an  employee  to  themselves  or 
to  any  program  with  which  they  are 
financially  connected.  SAP  referrals  to 
treatment  programs  must  not  give  the 
impression  of  a  conflict  of  interest. 
However,  a  SAP  is  not  prohibited  bom 
referring  an  employee  for  assistance 
through  a  public  agency:  the  employer 
or  person  imder  contract  to  provide 
treatment  on  behalf  of  the  employer;  the 
sole  source  of  therapeutically 
appropriate  treatment  under  the 
employee's  health  insurance  program; 
or  the  sole  source  of  therapeutically 
appropriate  reasonably  accessibly  to  the 
employee. 

Question  19:  What  arrangement  for 
SAP  services  would  be  acceptable  in 
geographical  areas  where  no  qualified 
SAP  is  readily  available? 

Guidance:  The  driver  must  be  given 
the  names,  addresses,  and  phone 
numbers  of  the  nearest  SAPs.  Becaiise 
evaluation  by  a  qualified  SAP  rarely 
takes  more  than  one  diagnostic  session, 
the  requirement  for  an  in-person 
evaluation  is  not  unreasonable,  even  if 
it  must  be  conducted  some  distance 
from  the  employee's  home. 

Question  20:  May  an  employee  who 
tests  positive  be  retained  in  a  non- 
driving  capacity? 

Guidance:  Yes.  Before  an  employee 
retiuns  to  performing  safety-sensitive 
functions,  the  requirements  of  §  382.605 
must  be  met. 

Question  21:  Are  foreign  motor 
carriers  required  to  have  an  employee 
assistance  program? 

Guidance:  No.  The  employee 
assistance  program  was  an  element  of 
the  original  FHWA  drug  testing  program 
under  49  CFR  part  391.  which  has  been 
superseded  by  49  CFR  part  382.  All 
motor  carriers  under  part  382  alcohol 
and  drug  testing  regulations  must  refer 
drivers,  who  operate  in  the  U.S.  and 
violate  the  FHWA's  alcohol  and  drug 
testing  reg\ilations.  to  a  substance  abuse 
professional. 

Subpart  B — Prohibitions 

Question  1:  Does  the  term,  "actual 
knowledge."  used  in  the  various 
prohibitions  in  subpart  B  of  part  382, 
reqviire  direct  observation  by  a 
supervisor  or  is  it  more  general? 

Guidance:  The  form  ot  actual 
knowledge  is  not  specified,  but  may 
result  from  the  employer's  direct 
observation  of  the  employee,  the 
driver's  previous  employer(s),  the 
employee's  admission  of  alcohol  use,  or 


other  ocoirrence.  (59  FR  7320,  February 
15. 1994) 

Special  Topics — ^Responsibility  for 
Payment  for  Testing 

Question  1:  Who  is  responsible  for 
paying  for  any  testing  under  the  alcohol 
and  drug  testing  program,  the  employer 
or  the  driver? 

Guidance:  Part  382  is  silent  as  to  the 
responsibility  for  paying  for  testing 
required  under  the  rule.  The  employer 
remains  responsible  at  all  times  for 
ensuring  compliance  with  the  rule, 
regardless  of  who  pays  for  testing. 

Special  Topics — Multiple  Service 
Providers 

Question  1:  May  an  employer  use 
more  than  one  MRO,  BAT,  or  SAP? 
Guidance:  Yes. 

Special  Topics — Medical  Examiners 
Acting  as  MRO 

Question  1:  A  medical  examiner 
conducts  a  physical  examination  of  a 
driver  (§  391.43)  and  also  acts  as  the 
MRO  for  the  driver's  pre-employment 
controlled  substances  test.  Though  the 
driver  is  otherwise  physically  qualified, 
the  medical  examiner  declines  to  issue 
a  medical  examiner's  certificate  because 
the  driver  tested  positive  for  controlled 
substances.  What  should  the  medical 
examiner  do  when  the  same  driver, 
under  the  aegis  of  a  different  employer, 
returns  a  short  period  later,  is  otherwise 
physically  qualified,  and  tests  negative 
for  controlled  substances?  What,  if 
anything,  may  the  medical  examiner 
reveal  to  the  second  employer  if  he/^e 
declines  to  issue  a  certificate  to  the 
driver? 

Guidance;  The  driver  may  be 
physically  imqualified  under 
§  391.41(b](12)  if  the  medical  examiner 
determines,  based  on  other  evidence 
besides  the  drug  test,  including,  but  not 
limited  to  knowledge  of  the  prior 
positive  test  result,  that  the  driver 
continues  to  use  prohibited  drugs 
(§  391.43  Medical  examination; 
certificate  of  physical  examination).  If 
the  medical  examiner  so  determines,  a 
medical  examiner's  certificate  may  not 
be  issued.  If  the  medical  examiner 
determines  that  the  driver  does  not  use 
prohibited  drugs,  a  medical  examiner's 
certificate  may  be  issued. 

The  FHWA  does  not  regulate 
communications  between  a  medical 
examiner  and  employer,  other  than 
requiring  notification  by  the  MRO  to  the 
employer  of  controlled  substances  test 
results  under  Part  382  [see  §  382.407(a)]. 
Though  medical  examiners  must  retain 
the  physical  examination  form, 
employers  are  not  required  to  do  so. 
Many  employers  choose,  however,  to 
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contract  with  medical  examiners  to 
provide  copies  of  the  "long  form"  to  the 
employers.  The  FMCSRs  leave  it  solely 
a  matter  between  the  medical  examiner 
and  the  employer  whether  the  medical 
examiner  merely  declines  to  issue  a 
medical  examiner's  certificate  or  also 
makes  available  to  the  employer  the 
long  form,  which  may  include  notes  on 
alcohol  and  controlled  substances  use. 

Special  Topics — Biennial  (Periodic) 
Testing  Requirements 

Question  1:  May  an  employer  perform 
testing  beyond  that  required  by  die 
DOT? 

Guidance:  An  employer  may  perform 
any  testing  provided  it  is  consistent 
with  applicable  law  and  agreements, 
and  is  not  represented  as  a  EKDT  test. 

Question  2:  Does  part  382  require  a 
CMV  driver  to  carry  proof  of  compliance 
with  part  382  and  part  40? 

Guidance:  No.  "The  drug  and  alcohol 
testing  is  employer-based  and  proof  of 
compliance  must  be  maintained  by  the 
employer.  The  only  certificate  that  is 
required  to  be  in  the  driver's  possession 
while  operating  a  CMV  is  the  medical 
examiner's  certificate  required  in 
§  391.41(a)  and,  if  applicable,  a  waiver 
of  certain  physical  defects  issued  under 
§391.49. 

Part  383— Commercial  Oliver's  Ucanse 
Standards;  Requirements  ar>d  Penalties 

Sections  Interpreted 

383.3    Applicability 

383.5    Definitions 

383.21     Numberof  Drivers' Licenses 

383.23    Conunercial  Driver's  License 

383.31    Notification  of  Convictions  for 

Driver  Violations 
383.33    Notification  of  Driver's  License 

Suspensions 
383.37    Employer  Responsibilities 
383.51     Driver  Disqualifications 

— General  Questions — 
383.51    Driver  Disqualifications 

— ^Alcohol  Questions — 
383.71    Driver  Application  Procedures 
383.73    Sute  Procedures 
383.75    Third  Party  Testing 
383.77    Substitute  for  Driving  Skills  Tost 
383.91     Vehicle  Groups 
383.93    Endorsements 
383.95    Air  Brake  Restrictions 
383.131    Test  Procedures 
383. 1 33    Testing  Methods 
383.153    Information  on  the  Document  and 

Application 
Special  Topics — Motor  Coaches  and  CDL 
Special  Topics — State  Reciprocity 

Section  383.3    Applicability 

Question  1:  Are  school  and  church 
bus  drivers  required  to  obtain  a  CDL? 

Guidance:  Yes,  if  they  drive  vehicles 
designed  to  transport  16  or  more  people. 

Question  2:  Do  mechanics,  shop  help, 
and  other  occasional  drivers  need  a  CDL 


if  they  are  operating  a  CMV  or  if  they 
only  test  drive  a  vehicle? 

Guidance:  Yes,  if  the  vehicle  is 
operated  or  test-driven  on  a  public 
highway. 

(^estion  3:  Does  ptart  383  apply  to 
drivers  of  recreational  vehicles? 

Guidance:  No,  if  the  vehicle  is  used 
strictly  for  non-business  purposes. 

C^estion  4:  Does  part  383  apply  to 
drivers  of  vehicles  used  in  "van  pools"? 

Guidance:  Yes,  if  the  vehicle  is 
designed  to  transport  16  or  more  people. 

Question  5:  May  a  person  operate  a 
CMV  wholly  on  private  property,  not 
open  to  public  travel,  without  a  CDL? 

Guidance:  Yes. 

Question  6:  Does  off-road  motorized 
construction  equipment  meet  the 
definitions  of  "motor  vehicle"  and 
"commercial  motor  vehicle"  as  used  in 
§§383.5  and  390.5? 

Guidance:  No.  Off-road  motorized 
construction  equipment  is  outside  the 
scope  of  these  definitions:  (1)  When 
operated  at  construction  sites;  and  (2) 
when  operated  on  a  public  road  open  to 
unrestricted  public  travel,  provided  the 
equipment  is  not  used  in  furtherance  of 
a  transportation  purpose.  Occasionally 
driving  such  equipment  on  a  public 
road  to  reach  or  leave  a  construction  site 
does  not  amount  to  furtherance  of  a 
transportation  purpose.  Since 
construction  equipment  is  not  designed 
to  operate  in  traffic,  it  should  be 
accompanied  by  escort  vehicles  or  in 
some  other  way  separated  from  the 
public  traffic.  This  equipment  may  also 
be  subject  to  State  or  local  permit 
requirements  with  regard  to  escort 
vehicles,  special  markings,  time  of  day, 
day  of  the  week,  and/or  the  specific 
route. 

Question  7:  What  types  of  eqmpment 
are  included  in  the  category  of  off-road 
motorized  construction  equipment? 

Guidance:  The  definition  of  off-road 
motorized  construction  equipment  is  to 
be  narrowly  construed  and  limited  to 
equipment  which,  by  its  design  and 
function  is  obviously  not  intended  for 
use,  nor  is  it  used  on  a  public  road  in 
furtherance  of  a  transportation  purpose. 
Examples  of  such  equipment  include 
motor  scrapers,  backboes,  motor 
graders,  compactors,  tractors,  trenchers, 
bulldozers  and  railroad  track 
maintenance  cranes. 

Question  8:  Do  op>erators  of  motorized 
cranes  and  vehicles  used  to  pump 
cement  at  construction  sites  have  to 
meet  the  testing  and  licensing 
requirements  of  the  CDL  program? 

Guidance:  Yes,  because  such  vehicles 
are  designed  to  be  operated  on  the 
public  highways  and  therefore  do  not 
qualify  as  off-road  construction 
equipment.  The  fact  that  these  vehicles 


are  only  driven  for  limited  distances,  at 
less  than  normal  highway  speeds  and/ 
or  incidental  to  their  primary  function, 
does  not  exempt  the  operators  from  the 
CDL  requirements. 

Question  9:  May  a  State  require 
persons  operating  recreational  vehicles 
or  other  CMVs  used  by  family  members 
for  non-business  purposes  to  have  a 
CDL? 

Guidance:  Yes.  States  may  extend  the 
CDL  requirements  to  recreational 
vehicles. 

Question  10:  Do  drivers  of  either  a 
tractor  trailer  or  straight  truck  that  is 
converted  into  a  mobile  office  need  a 
CDL? 

Guidance:  Yes,  if  the  vehicle  meets 
the  definition  of  a  CMV. 

Question  11:  Do  State  motor  vehicle 
inspectors  who  drive  trucks  and 
motorcoaches  on  an  infrequent  basis 
and  for  short  distances  as  part  of  their 
job  have  to  obtain  a  CDL? 

Guidance:  Yes. 

Question  12:  Are  State,  county  and 
municipal  woikers  operating  CMVs 
required  to  obtain  CDLs? 

Guidance:  Yes,  unless  they  are 
waived  by  the  State  under  the 
firefighting  and  emergency  equipment 
exemption  in  §  383.3(d). 

C^estion  13:  Do  the  regulations 
require  that  a  person  driving  an  empty 
school  bus  from  the  manufacturer  to  the 
local  distributor  obtain  a  CDL? 

Guidance:  Yes.  Any  driver  of  a  bus 
that  is  designed  to  transport  16  or  more 
persons,  or  that  has  a  GVWR  of  26,001 
pounds  or  more,  is  required  to  obtain  a 
CDL  in  the  applicable  class  with  a 
passenger  endorsement. 

Question  14:  Are  employees  of  any 
governmental  agency  who  drive 
emergency  response  vehicles  that 
transport  HM  in  quantities  requiring 
placarding  subject  to  the  CDL 
regulations? 

Guidance:  No,  as  long  as  the  vehicle 
does  not  meet  the  weight/configuration 
thresholds  for  Groups  A  or  B  (in 
§  383.91).  However,  under  the  HMTUSA 
of  1990,  when  a  Federal,  State  or  local 
government  agency  "offers  HM  for 
transportation  in  commerce  or 
transports  HM  in  furtherance  of  a 
commercial  enterprise,"  its  vehicles  are 
subject  to  the  placarding  requirements 
of  part  172,  subpart  F.  Vehicles  that  are 
controlled  and  op>erated  by  government 
agencies  in  the  conduct  of  governmental 
functions  normally  are  not  subject  to 
placarding,  since  governmental 
activities  usually  are  not  commercial 
enterprises.  Based  on  the  above,  local 
poUce  emergency  responders  driving  a 
vehicle  having  a  gross  vdiicle  or 
combination  weight  rating  under  26.001 
pounds  do  not  need  a  CDL,  according  to 
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the  Federal  minimum  standards,  when 
transp<nting  HM  as  a  function  of  their 
agency.  The  drivers  should  check  with 
their  State  licensing  agency  to 
determine  what  class  of  license  the  State 
may  require  to  operate  the  vehicles. 

^estion  15:  An  public  transit 
employees  known  as  "hostlers,"  who 
maintain  and  park  transit  buses  on 
transit  system  property,  subject  to  CDL 
requirements? 

Guidance:  No,  uidess  operating  on 
public  roads. 

Question  16:  Are  non-military 
amphibious  lanHing  craft  that  are 
usually  used  in  water  but  occasionally 
used  on  a  public  highway  CMVs? 

Guidance:  Yes,  ifthey  are  designed  to 
transport  16  or  more  people. 

Question  17:  Are  students  who  will  be 
trained  to  be  motor  vehicle  operators 
subject  to  alcohol  and  drug  testing?  Are 
they  required  to  obtain  a  CDL  in  order 
to  operate  training  vehicles  provided  by 
the  school? 

Guidance:  Yes.  Section  382.107 
includes  the  following  definitions: 

Employer  means  any  person 
(including  the  United  States,  a  State. 
District  of  Columbia  or  a  political 
subdivision  of  a  State)  who  owns  or 
leases  a  CMV  or  assigns  persons  to 
operate  such  a  vehicle.  The  term 
employer  includes  an  employer's 
agents,  officers  and  representatives. 

Driver  means  any  person  who 
operates  a  CMV.  •   •   • 

Truck  and  bus  driver  training  schools 
meet  the  definition  of  an  employer 
because  they  own  or  lease  CMVs  and 
assign  students  to  operate  them  at 
appropriate  points  in  their  training 
Similarly,  students  who  actually  operate 
CMVs  to  complete  their  course  work 
qualify  as  drivers. 

The  CDL  regulations  provide  that  "no 
person  shall  operate"  a  CMV  before 
passing  the  written  and  driving  tests 
required  for  that  vehicle  (§  383.23(a)(1)). 
Virtually  all  of  the  vehicles  used  for 
training  purposes  meet  the  definition  of 
a  CMV,  and  student  drivers  must 
therefore  obtain  a  CDL. 

Question  18:  May  States  exempt 
motor  carriers  which  operate  wholly  in 
intrastate  commerce  from  the  Federal 
HMRs.  thus  exempting  from  the  CDL 
requirement  the  driver  of  an 
unplacarded  vehicle  with  a  GVWR  of 
less  than  26,001  pounds? 

Guidance:  The  HMRs  apply  to  motor 
carriers  in  intrastate  commerce  only  if 
they  transport  hazardous  wastes, 
hazardous  substances,  flammable 
cryogenic  liquids  in  portable  tanks  and 
cargo  tanks,  and  marine  pollutants  (as 
those  terms  aredefined  in  the  HMRs) 
(see  49  CFR  171.1(a)(3)).  Such  carriers 
transporting  any  other  cargo  are  not 


required  to  use  HM  placards,  even  if  the 
cargo  qualifies  as  hazardous  under  the 
Federal  HMRs.  Unless  the  vehicles  used 
by  these  carriers  had  GVWRs  of  26.001 
{>ounds  or  more,  they  would  not  meet 
either  the  placarding  or  the  GVWR  test 
in  the  jurisdictional  definition  of  a  CMV 
(§  383.5),  and  the  driver  would  be 
exempt  from  the  CDL  requirements. 

However,  if  the  State  has  adopted  the 
HMRs,  or  the  placarding  requirements 
of  49  CFR  part  172.  as  regulations 
applicable  to  intrastate  commerce,  then 
the  drivers  of  all  vehicles  required  to 
use  placards  must  also  have  CDLs. 

If  the  State  promulgates  its  own  rules 
for  the  regulation  of  HM  in  intrastate 
commerce,  instead  of  adopting  the 
HMRs,  and  those  rules  are  approved  by 
the  FHWA  under  49  CFR  355.21(c)(3) 
and  paragraph  3(d)  of  the  Tolerance 
Guidelines  (49  CFR  part  350,  appendix 
C),  the  drivers  of  vehicles  with  GVWRs 
of  less  than  26.001  pounds  transporting 
such  materials  in  intrastate  conmierce 
are  required  to  obtain  CDLs  only  if  State 
law  requires  the  use  of  placards. 

Question  19:  Must  a  civilian  operator 
of  a  CMV.  as  defined  in  §  383.5.  who 
operates  wholly  within  a  military 
facility  open  to  public  travel,  have  a 
CDL? 

Guidance:  Yes.  The  CDL  requirement 
applies  to  every  person  who  operates  a 
CMV  in  interstate,  foreign  or  intrastate 
commerce.  Driving  a  CMV  on  a  road, 
street  or  way  which  is  open  to  pubUc 
travel,  even  though  privately-owned  or 
subject  to  military  control,  is  prima 
facie  evidence  of  operation  in 
commerce. 

Question  20:  Does  the  FHWA  include 
the  Space  Cargo  Transportation  System 
(SCTS)  off-road  motorized  military 
equipment  under  the  definitions  of 
"motor  vehicle"  and  "commercial  motor 
vehicle"  as  used  in  §  383.5? 

Guidance:  No.  Although  the  SCTS  has 
vehicxilar  aspects  (it  is  mechanically 
propelled  on  wheels),  the  SCTS  is 
obviously  incompatible  with  highway 
traffic  and  is  found  only  at  locations 
adjacent  to  military  bases  in  California 
and  Florida,  and  is  operated  by  skilled 
technicians.  The  SCTS  is  moved  to  and 
from  its  point  of  manufactiire  to  its 
launch  site  by  "driving"  the  "vehicles" 
short  distances  on  pubUc  roads  at 
speeds  of  five  MPH  or  less.  This  is  only 
incidental  to  their  primary  functions; 
the  SCTS  is  not  designed  to  operate  in 
traffic;  and  its  mechanical  manipulation 
often  requires  a  different  set  of 
knowledge  and  skills.  In  most  instances, 
the  SCTS  has  to  be  specially  marked, 
escorted,  and  attended  by  nimierous 
observers. 

Question  21:  Are  police  officers  who 
operate  buses  and  vans  which  are 


designed  to  carry  16  or  more  persons 
and  are  used  to  transport  police  officers 
during  demonstrations  and  other  crowd 
control  activities  required  to  obtain  a 
CDL? 

Guidance:  Yes.  The  CMVSA  applies 
to  anyone  who  operates  a  CMV, 
including  employees  of  Federal,  State 
and  local  governments.  Crowd  control 
activities  do  not  meet  the  conditions  for 
a  waiver  of  operators  of  firefighting  and 
other  emergency  vehicles  in  §  383.3(d). 

Question  22:  May  fuel  be  considered 
"farm  supplies"  as  used  in 
§  383.3(d)(1)? 

Guidance:  Yes.  The  decision  to  grant 
the  waiver  is  left  to  each  individual 
State. 

Question  23:  Is  the  transportation  of 
seed-cottcm  mddules  from  the  cotton 
field  to  the  gin  by  a  module  transport 
vehicle  considered  a  form  of  custom 
harvesting  activity  that  may  be  included 
under  the  FRSI  waiver  (§  383.3(0)? 

Guidance:  Yes.  The  transportation  of 
seed-cotton  modules  from  field  to  gin 
may,  at  the  State's  discretion,  be 
considered  as  custom  harvesting  and 
therefore  efigible  for  the  FRSI  waiver. 
However,  cotton  giiuiing  operations  as 
an  industry  and,  specifically  the 
transport  of  cotton  from  the  gin,  are  not 
eligible  activities  under  the  FRSI  waiver 
because  these  activities  are  not 
considered  appropriate  elements  of 
custom  harvesting. 

Question  24:  Does  the  amendment  of 
the  CMVSA  by  the  Motor  Carrier  Act  of 
1991  exempt  all  custom  harvesting 
operations  from  the  CDL  requirements 
or  only  the  operation  of  combines? 

Guidance:  Section  4010  of  the  Motor 
Carrier  Act  of  1991  (Title  IV  of  Pub.  L. 
102-240, 105  Stat  1914,  2156.  December 
18. 1991)  modifies  the  definition  of  a 
"motor  vehicle"  in  49  U.S.C.  31301(11) 
by  excluding  "custom  harvesting  farm 
machinery"  from  the  definition.  The 
conference  report  clarifies  the  intent  of 
the  exclusion  by  stating:  "The  substitute 
(provision)  removes  custom  harvesting 
farm  machinery  frx>m  the  Act.  Operators 
of  such  machinery  are  not  covered  by 
the  Commercial  Motor  Vehicle  Safety 
Act  of  1986.  A  State,  however,  may  still 
impose  a  requirement  for  a  commercial 
driver's  license  if  it  so  desires.  The 
change  does  not  apply  to  vehicles  used 
to  transport  this  type  of  machinery." 
(H.R.  Conf.  Rep.  No.  404, 102d  Cong.. 
1st  Sess.  449  (1991)). 

Therefore,  the  intent  of  Congress  was 
only  to  exempt  operators  of  combines 
and  other  equipment  used  to  cut  the 
grain  and  not  the  operators  of  trucks, 
tractors,  trailers,  semitrailers  or  any 
other  CMV. 

Question  25:  May  a  State  (1)  require 
an  apphcant  for  a  CDL  farmer  waiver 
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(§  383.3(d))  to  take  HM  tivining  as  a 
condition  for  being  granted  a  waiver  and 
(2)  reduce  the  150-mile  provision  in  the 
waiver  to  50  miles  if  the  driver  is 
transporting  HM? 

Guidance:  Yes.  The  Federal  farm 
waiver  is  permissive,  not  mandatory. 

Question  26:  Do  active  duty  military 
persoimel,  not  wearing  military 
uniforms,  qualify  for  a  waiver  from  the 
CDL  requirements  if  the  CMVs  are  rental 
trucks  or  leased  buses  from  the  General 
Services  Administration? 

Guidance:  Yes.  The  drivers  in 
question  do  not  need  to  be  in  military 
uniforms  to  qualify  for  the  waivers  as 
long  as  they  are  on  active  duty.  In  regard 
to  the  vehicles,  they  may  be  owned  or 
operated  by  the  Department  of  Defense. 

Question  27:  Are  custom  harvesters 
who  harvest  trees  for  tree  farmers 
eligible  to  be  considered  "custom 
harvesters"  for  purposes  of  the  FRSI 
waiver  from  selected  CDL  requirements? 

Guidance:  If  the  State  considers  a  firm 
that  harvests  trees  for  tree  farmers  to  be 
a  custom  harvesting  operation,  then  its 
employees  could  qualify  for  the  FRSI- 
restricted  CDLs,  subject  to  the  stringent 
conditions  and  limitations  of  the  waiver 
provisions  in  §  383.3(f). 

Question  28:  May  a  farmer  who  meets 
all  of  the  conditions  for  a  farm  waiver 
be  waived  from  the  CDL  requirements 
when  transporting  another  farmer's 
products  absent  any  written  contract? 

Guidance:  If  a  farmer  is  transporting 
another  farmer's  products  and  being 
paid  for  doing  so.  he  or  she  is  acting  as 
a  contract  carrier  and  does  not  meet  the 
conditions  for  a  farm  waiver.  The 
existence  of  a  contract,  written  or 
verbal,  is  not  relevant  to  the  CDL  waiver 
provisions. 

Question  29:  May  a  State  exempt 
commercial  motor  vehicle  drivers 
employed  by  a  partnership,  corporation 
or  an  association  engaged  in  faiining 
bom  the  CDL  requirements  under  the 
farmer  waiver  (49  CFR  383.3(d))  or  is 
the  waiver  only  available  to  drivers 
einployed  by  a  family-owned  farm? 

Guidance:  The  purpose  of  the  farmer 
exemption  was  to  give  relief  to  family 
farms  (53  FR  37313,  September  26, 
1988).  The  conditions  for  the  waiver 
were  established  to  ensure  that  the 
waiver  focused  on  this  type  of  farm 
operation.  However,  "fanner"  is  defined 
in  §  390.5  as  "any  person  who  operates 
a  farm  or  is  directly  involved  in  the 
cultivation  of  land,  crops,  or  livestock 
which  (a)  [aire  owned  by  that  p>erson;  or 
(b)  [aire  under  the  direct  control  of  that 
person."  Since  farming  partnerships, 
corporations  and  associations  are  legal 
"persons,"  States  may  exempt  drivers 
working  for  these  organizations  from  the 
CDL  requirements,  provided  they  can 


meet  the  strict  limits  imposed  by  the 
waiver  conditions. 

Question  30:  May  a  State  exempt 
commercial  motor  vehicle  drivers 
employed  by  farm  cooperatives  from  the 
commercial  driver's  license  (CDL) 
requirements  imder  the  Carmer  waiver 
(§  383(d))? 

Guidance:  No.  Tbe  waiver  covers  only 
operators  of  farm  vehicles  which  are 
controlled  and  operated  by  "farmers"  as 
defined  in  §  390.5.  The  waiver  does  not 
extend  to  ancillary  businesses,  like 
cooperatives,  that  provide  farm-related 
services  to  members.  As  stated  in  the 
waiver  notice  (53  FR  37313,  September 
26,  1988),  "(t]he  waiver  wd\ild  not  be 
available  to  operators  of  farm  vehicles 
who  operate  over  long  distances, 
operate  to  further  a  commercial 
enterprise,  or  operate  under  contract  or 
for-hire  for  farm  cooperatives  or  other 
farm  groups.  Such  operators  drive  for  a 
living  and  do  not  drive  only 
incidentally  to  farming." 

Question  SI:  Is  a  person  who  grows 
sod  as  a  business  considered  a  &nner 
and  eligible  for  the  farmer  waiver? 

Guidance:  Yes,  a  sod  farmer  is  eligible 
for  the  farmer  waiver  provided  the  State 
of  Ucensure  recognizes  the  growing  of 
sod  to  be  a  farming  activity. 

Section  383.5    Definitions 

Question  1:  a.  Does  "designed  to 
transport"  as  used  in  the  definition  of  a 
CMV  in  §  383.5  mean  original  design  or 
current  design  when  a  number  of  seats 
are  removed? 

b.  If  all  of  the  seats  except  the  driver's 
seat  are  removed  from  a  vehicle 
originally  designed  to  transport  only 
passengers  to  convert  it  to  a  cargo- 
carrying  vehicle,  does  this  vehicle  meet 
the  definition  of  a  CMV  in  §  383.5? 

Guidance:  a.  "Designed  to  transport" 
means  the  original  design.  Removal  of 
seats  does  not  change  the  design 
capacity  of  the  CMV. 

b.  No,  imless  this  modified  vehicle 
has  a  GVWR  over  26,000  pounds  or  is 
used  to  transport  placarded  HM. 

Question  2:  Are  rubberized 
collapsible  containers  or  "bladder  bags" 
attached  to  a  trailer  considered  a  tank 
vehicle,  thus  requiring  operators  to 
obtain  a  CDL  with  a  taiok  vehicle 
endorsement? 

Guidance:  Yes. 

Question  3:  If  a  vehicle's  GVWR  plate 
and/or  VIN  number  are  missing  but  its 
actual  gross  weight  is  26,001  pounds  or 
more,  may  an  enforcement  officer  use 
the  latter  instead  of  GVWR  to  determine 
the  applicabiUty  of  the  Part  383? 

Guidance:  Yes.  The  only  apparent 
reason  to  remove  the  manufacturer's 
GVWR  plate  or  VIN  number  is  to  make 
it  impossible  for  roadside  enforcement 


officers  to  determine  the  applicability  of 
part  383,  which  has  a  GVWR  threshold 
of  26,001  pounds.  In  order  to  frustrate 
willful  evasion  of  safety  regulations,  an 
officer  may  therefore  presume  that  a 
vehicle  which  does  not  have  a 
manufacturer's  GVWR  plate  and/or  does 
not  have  a  VIN  number  has  a  GVWR  of 
26,001  pounds  or  more  if:  (1)  It  has  a 
size  and  configuration  normally 
associated  with  vehicles  that  have  a 
GVWR  of  26,001  poimds  or  more;  and 
(2)  It  has  an  actual  gross  weight  of 
26,001  poimds  or  more. 

A  motor  carrier  or  driver  may  rebut 
the  presimiption  by  providing  the 
enforcement  officer  die  GVWR  plate,  the 
VIN  number  or  other  information  of 
comparable  reliability  which 
demonstrates,  or  allows  the  officer  to 
determine,  that  the  GVWR  of  the  vehicle 
is  below  the  jurisdictional  weight 
threshold. 

C^estion  4:  If  a  vehicle  with  a 
manufactiirer's  GVWR  of  less  than 
26,001  potmds  has  been  structurally 
modified  to  carry  a  heavier  load,  may  an 
enforcement  officer  use  the  higher 
actual  gross  weight  of  the  v^cle, 
instead  of  the  GVWR,  to  determine  the 
applicability  of  part  383? 

Guidance:  Yes.  The  motor  carrier's 
intent  to  increase  the  weight  rating  is 
shown  by  the  structural  modifications. 
When  the  vehicle  is  used  to  perform 
functions  normally  performed  by  a 
vehicle  with  a  higher  GVWR,  §  390.33 
allows  an  enforcement  officer  to  treat 
the  actxial  gross  weight  as  the  GVWR  of 
the  modified  vehicle. 

Question  5:  When  a  State  agency 
contracts  with  private  parties  for 
services  involving  the  operation  of 
CMVs,  is  the  State  agency  or  contractor 
considered  the  employer? 

Guidance:  If  the  contractor  employs 
individuals  and  assigns  and  monitors 
their  driving  tasks,  the  contractor  is 
considered  the  employer.  If  the  State 
agency  assigns  and  monitors  driving 
tasks,  then  the  State  agency  is  the 
employer  for  purposes  of  part  383. 

Question  6:  A  driver  operates  a  tractor 
of  exactly  26,000  pounds  GVWR,  towing 
a  trailer  of  exacUy  10,000  pounds 
GVWR,  for  a  GCWR  of  36,000  pounds. 
HM  and  passengers  are  not  involved.  Is 
it  a  CMV  and  does  the  driver  need  a 
CDL? 

Guidance:  No  to  both  questions. 
Although  the  vehicle  has  a  GCWR  of 
36,000  pounds,  it  is  not  a  CMV  under 
any  part  of  the  definition  of  that  term  in 
§  383.5,  and  a  CDL  is  not  federally 
required. 

Question  7:  Does  the  definition  of  a 
"commercial  motor  vehicle"  in  $  383.5 
of  the  CDL  requirements  include 
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parking  lot  and/or  street  sweeping 
vehicles? 

Guidance:  If  the  GVWR  of  a  paridng 
lot  or  street  sweeping  vehicle  is  26,001 
or  more  pounds,  it  is  a  CMV  under  the 
CDL  regulations. 

Question  8:  Is  an  employee  of  a 
Federal,  State,  or  local  government  who 
operates  a  CMV,  as  defined  in  §  383.5, 
including  an  emergency  medical 
vehicle,  required  to  obtain  a  Q)L?  If  so, 
why  are  such  drivers  considered  as 
operating  "in  commerce?" 

Guidance:  Government  employees 
who  drive  CMVs  are  generally  required 
to  obtain  a  CDL  However,  operators  of 
firefighting  and  related  emergency 
equipment  may  be  exempt  from  the  CDL 
requirement  (53  FR  37313,  September 
26, 1988],  at  a  State's  discretion.  Drivers 
of  large  advanced  life  support  vehicles 
operated  by  munidpahties  would 
therefore,  at  a  State's  discretion,  qualify 
for  the  exemption. 

Government  employees  who  drive 
CMVs  are  operating  in  "commerce,"  as 
defined  in  §  383.5,  because  they  perform 
functions  that  affect  interstate  trade, 
traffic,  or  transportation.  Nearly  all 
govenunent  CMVs  are  used,  directly  or 
iadirectly,  to  facilitate  or  promote  such 
trade,  trBLEBc,  and  transportatioiL 

Question  9:  The  definitiom  of  a 
passenger  CMV  is  a  vehicle  "designed  to 
transp<Kt"  more  than  15  passengers, 
including  the  driver.  Does  that  include 
standing  passengers  if  the  vehicle  was 
specifically  designed  to  accommodate 
standees? 

Guidance:  No.  "Designed  to 
transport"  refers  only  to  the  number  of 
designated  seats;  it  does  not  include 
areas  suitable,  or  even  designed,  for 
standing  passengers. 

Question  10:  What  is  considered  a 
"pubhc  road"? 

Guidance:  A  public  road  is  any  road 
imder  the  jiuisdiction  of  a  public  agency 
and  open  to  public  travel  or  any  road  on 
private  property  that  is  open  to  pubUc 
travel 

Section  383^1    Number  of  Drivers' 
Licenses 

Question  1 :  Are  there  any 
circumstances  imder  which  the  driver  of 
a  CMV  as  defined  in  §  383.5  is  allowed 
to  hold  more  than  one  driver's  license? 

Guidance:  Yes.  A  recipient  of  a  new 
driver's  Ucense  may  hold  more  than  one 
license  during  the  10  days  beginning  on 
the  date  the  person  is  issued  a  driver's 
Ucense. 

Question  2:  Is  a  person  from  Puerto 
Rico  required  to  siurender  his  or  her 
driver's  license  in  order  to  obtain  a 
nonresident  CDL? 

Guidance:  Since  Puerto  Rico  and  the 
U.S.  Territories  are  not  included  in  the 


definition  of  a  State  in  section  12016  of 
the  CMVSA  (49  U.S.Q  $  31301(13)). 
they  must  be  considered  foreign 
countries  for  purposes  of  the  CDL 
requirements.  Under  part  383,  a  person 
domiciled  in  a  foreign  country  is  not 
required  to  surrender  his  or  her  foreign 
license  in  order  to  obtain  a  nonresident 
CDL.  There  are  two  reasons  for 
permitting  this  dual  licensing  to  a 
person  domiciled  in  Puerto  Rico:  (a) 
There  is  no  reciprocal  agreement  with 
Puerto  Rico  recognizing  its  CMV  testing 
and  licensing  standards  as  equivalent  to 
the  standards  in  part  383  and,  (b)  the 
nonresident  CpL  may  not  be  recognized 
as  a  valid  license  to  drive  in  Puerto 
Rico. 


Section  383.23 
License 


Commercial  Driver's 


Question  1:  May  a  holder  of  a  CMV 
learner's  permit  continue  to  hold  his/ 
her  basic  driver's  license  from  any  State 
without  violating  the  single- license 
rule? 

Guidance:  Yes,  since  the  learner's 
permit  is  not  a  license. 

Question  2:  The  requirements  for 
States  regarding  CMV  learners'  permits 
in  $  383.23  appear  to  be  ambiguous.  For 
example,  if  the  CMV  learner's  permit  is 
"considered  a  valid  CDL"  for 
instructional  purposes,  is  the  State  to 
enter  the  learner's  permit  issuance  as  a 
GDLIS  transaction? 

Guidance:  No  such  requirement 
currently  exists. 

Question  3:  Is  a  CDL  required  for  CMV 
operations  that  occur  exclusively  in 
places  where  the  general  public  is  never 
allowed  to  operate,  such  as  airport 
taxiways  or  other  areas  restricted  bom 
the  public? 

Guidance:  No.  FHWA  regulations 
would  not  require  a  CMV  driver  to 
obtain  a  CDL  imder  those 
drciunstances.  The  Federal  rules  are 
minimum  standards,  however,  and  State 
law  may  require  a  CDL  for  operations 
not  covered  by  part  383. 

Section  383.31    Notification  of 
Convictions  for  Driver  Violations 

Question  1:  Must  an  operator  of  a 
CMV  (as  defined  in  %  383.S),  who  holds 
a  CDL,  notify  his/her  current  employer 
of  a  conviction  for  violating  a  State  or 
local  (non-parldng)  traffic  law  in  any 
type  of  vehicle,  as  required  by 
§  383.31(b),  even  though  the  conviction 
is  under  appeal? 

Guidance:  Yes.  The  taking  of  an 
appeal  does  not  vacate  or  annul  the 
conviction,  nor  does  it  stay  the 
notification  requirements  of  §  383.31. 
The  driver  must  notify  his/her  employer 
within  30  days  of  the  date  of  conviction. 


Section  383.33    Notification  of  Driver's 
License  Suspensions 

Question  1 :  When  a  driver  (a)  receives 
an  Administrative  Order  of  Suspension 
due  to  a  blood  alcohol  reading  in  excess 
of  the  legal  limit  with  notice  that  the 
suspension  is  not  to  be  elective  until  45 
days  after  the  notice  or  after  an 
administrative  hearing,  and  (b)  a  hearing 
is  subsequently  held,  in  effect 
suspending  the  license,  what  is  the 
effective  date  of  suspension  for 
purposes  of  notifying  the  employer 
under  §383.33? 

Guidance:  The  effective  date  of  the 
suspension  for  notification  purposes  is 
the  day  the  employee  received  notice  of 
the  siispension. 

Section  383.37    Employer    ., 
Responsibilities 

Question  1:  Section  383.37(a)  does  not 
allow  employers  to  knowingly  use  a 
driver  whose  license  has  been 
suspended,  revoked  or  canceled.  Do    - 
motor  carriers  have  latitude  in  their 
resulting  actions:  firing,  suspension, 
layoff,  authorized  use  of  unused 
vacation  time  during  suspension 
duration,  transfer  to  nondriving  position 
for  duration  of  the  siispension? 

Guidance:  Yes.  The  employer's 
minimum  responsibility  is  to  prohibit 
operation  of  a  CMV  by  such  an 
employee. 

Question  2:  a.  A  motor  carrier  recently 
found  a  driver  who  had  a  detectable 
presence  of  alcohol,  placed  him  off-duty 
in  accordance  with  §  392.5,  and  ordered 
a  blood  test  which  disclosed  a  blood 
alcohol  concentration  of  0.05  percent.  Is 
the  carrier  obUgated  to  place  the  driver 
out  of  service  for  24  hours  as  prescribed 
by  §  392.5(c)? 

b.  Is  the  carrier  obligated  to  disqualify 
the  driver  for  a  period  of  one  year  as 
prescribed  by  §§  383.51(b)  and 
391.15(c)(3)(i)  of  the  FMCSRs? 

Guidance:  a.  Only  a  State  or  Federal 
official  can  place  a  driver  out  of  service. 
Instead,  the  carrier  is  obligated  to  place 
the  driver  off-duty  and  prevent  him/her 
bom  operating  or  being  in  control  of  a 
CMV  until  he/she  is  no  longer  in 
violation  of  §  392.5. 

b.  No.  A  motor  carrier  has  no 
authority  to  disqualify  a  driver. 
Disqualification  for  such  an  offense  only 
occxirs  upon  a  conviction. 

Question  3:  If  an  individual  driver 
had  two  convictions  for  serious  traffic 
violations  while  driving  a  CMV,  and 
neither  FHWA  nor  his/her  State 
licensing  agency  took  any 
disqualification  action,  does  the  motor 
carrier  have  any  obligation  under 
FHWA  regulations  to  refr^n  bom  using 
this  driver  for  60  days?  If  so,  when  does 
that  time  period  begin? 
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Guidance:  No.  Only  the  State  or  the 
FHWA  has  the  authority  to  take  a 
disqualification  action  against  a  driver. 
The  motor  carrier's  responsibility  under 
§  383.37(a)  to  refrain  &t>m  using  the 
driver  begins  when  it  leams  of  the 
disqualification  action  and  continues 
until  the  disqualification  period  set  by 
the  State  or  the  FHWA  is  completed. 

(^estion  4:  Is  a  driver  who  has  a  CDL, 
and  has  been  convicted  of  a  felony, 
disqualified  bom  operating  a  CMV 
under  the  FMCSRs? 

Guidance:  Not  necessarily.  The 
FMCSRs  do  not  prohibit  a  driver  who 
has  been  convicted  of  a  felony,  such  as 
drug  dealing,  bom  operating  a  CMV 
unless  the  offense  involved  the  use  of  a 
CMV.  If  the  offense  involved  a  non- 
CMV,  or  was  unrelated  to  motor 
vehicles,  there  is  no  FMCSR  prohibition 
to  employment  of  the  person  as  a  driver. 

Section  383.51     Driver  Disqualifications 

— General  Questions — 

Question  1:  a.  If  a  driver  received  one 
"excessive  speeding"  violation  in  a 
CMV  and  the  same  violation  in  his/her 
personal  passenger  vehicle,  would  the 
driver  be  disqualified?  or, 

b.  If  a  driver  received  two  "excessive 
speeding"  violations  in  his/her  personal 
passenger  vehicle,  would  the  driver  be 
disqualified? 

Guidance:  No,  in  both  cases. 
Convictions  for  serious  traffic 
violations,  such  as  excessive  speeding, 
only  resuh  in  disqualification  if  the 
offenses  were  committed  in  a  CMV — 
unless  the  State  has  stricter  regulations. 

Q^estion  2:  Section  383.51  of  the 
FMCSRs  disqualifies  drivers  if  certain 
offenses  were  committed  while 
operating  a  CMV.  Will  the  States  be 
required  to  identify  on  the  motor 
vehicle  driver's  record  the  class  of 
vehicle  being  operated  when  a  violation 
occiu^? 

Guidance:  No,  only  whether  or  not 
the  violation  occiirred  in  a  CMV.  The 
only  other  indication  that  may  be 
required  is  if  the  vehicle  was  carrying 
placardable  amounts  of  HM. 

Qiestion  3:  If  a  CDL  holder  commits 
an  ofiiense  that  would  normally  be 
disqualifying,  but  the  CDL  holder  is 
driving  under  the  farm  waiver,  must 
conviction  result  in  disqualification  and 
action  against  the  CDL  holder? 

Guidance:  Yes.  Possession  of  the  CDL 
means  the  driver  is  not  operating  under 
the  waiver.  In  addition,  the  waiver  does 
not  absolve  the  driver  from 
disqualification  under  part  391. 

Question  4:  What  is  meant  by  leaving 
the  scene  of  an  accident  involving  a 
CMV? 

Guidance:  As  used  in  part  383,  the 
disqualifying  offense  of  "leaving  the 


scene  of  an  accident  involving  a  CMV" 
is  all-inclusive  and  covers  the  entire 
range  of  situations  where  the  driver  of 
the  CMV  is  required  by  State  law  to  stop 
after  an  accident  and  either  give 
information  to  the  other  party,  render 
aid,  or  attempt  to  locate  and  notify  the 
operator  or  owner  of  other  vehicles 
involved  in  the  accident. 

Question  5:  If  a  State  disqualifies  a 
driver  for  two  serious  traffic  violations 
under  §  383.51{c)(2)(i),  and  that  driver, 
after  being  reinstated,  commits  a  third 
serious  violation,  what  additional 
period  of  disqualification  must  be 
imposed  on  that  driver? 

Guidance:  If  three  years  have  not 
elapsed  since  the  original  violation, 
then  the  driver  is  now  subject  to  a  full 
120-day  disqualification  period. 

Question  6:  May  a  State  issue  a 
"conditional,"  "occupational"  or 
"hardship"  license  that  includes  CDL 
driving  privileges  when  a  CDL  holder 
loses  driving  privileges  to  operate  a 
private  passenger  vehicle  (non-CMV)? 

Guidance:  Yes,  provided  the  CDL 
holder  loses  his/her  driving  privileges 
for  operating  a  non-CMV  as  the  result  of 
a  conviction  for  a  disquaUfying  offense 
that  occurred  in  a  non-CMV.  A  State  is 
prohibited,  however,  from  issuing  any 
type  of  license  which  would  give  the 
driver  even  limited  privileges  to  operate 
a  CMV  when  the  conviction  is  for  a 
disqualifying  offense  that  occurred  in  a 
CMV. 

Qiestion  7:  What  information  needs 
to  be  contained  on  a  "conditional." 
"occupational"  or  "hardship"  license 
document  that  includes  CDL  driving 
privileges? 

Guidance:  The  same  information  that 
is  required  under  §  383.153.  including 
an  explanation  of  restrictions  of  driving 
privileges. 

Question  8:  Is  a  State  obligated  to 
grant  reciprocity  to  another  State's 
"conditional,"  "occupational"  or 
"hardship"  license  that  includes  CDL 
driving  privileges? 

Guidance:  Yes.  in  regard  to  operating 
a  CMV  as  stated  in  §  383.73(h). 

Section  383.51    Driver  Disqualifications 

— Alcohol  Questions — 

Q^estion  1:  Are  States  expected  to 
make  major  changes  to  their 
enforcement  procedxu«s  in  order  to 
apply  the  alcohol  disqualifications  in 
the  Federal  regulations? 

Guidance:  No.  Sections  383.51  and 
392.5  do  not  require  any  change  in  a 
State's  existing  procedures  for  initially 
stopping  vehicles  and  drivers. 

Roadblocks,  random  testing  programs, 
or  other  enforcement  procedures  which 
have  been  held  imconstitutional  in  the 


State  or  which  the  State  does  not  wish 
to  implement  are  not  required. 

Question  2:  Is  a  driver  disqualified  for 
driving  a  CMV  while  off-duty  with  a 
blood  alcohol  concentration  over  0.04 
percent? 

Guidance:  Yes.  Section  383.51  applies 
to  any  person  who  is  driving  a  CMV,  as 
defined  in  §  383.5,  regardless  of  the 
person's  duty  status  under  other 
regulations.  Therefore,  the  driver,  if 
convicted,  would  be  disquaUfied  under 
§383.51. 

Question  3:  Does  a  temporary  license 
issued  pursiiant  to  the  administrative 
license  revocation  (ALR)  procedure 
authorize  the  continued  operation  of 
CMVs  when  the  hcense  surrendered  is 
a  CDL?  Does  the  acceptance  of  a 
temporary  driver's  Ucense  place  the 
CDL  holder  in  violation  of  the  one 
driver's  Ucense  requirement? 

Guidance:  The  ALR  procediue  of 
taking  possession  of  the  driver's  CDL 
and  issuing  a  "temporary  Ucense"  for 
individuals  who  either  fail  a  chemical 
alcohol  test  or  refuse  to  tdi^e  the  test  is 
vaUd  under  the  requirements  of  part 
383.  Since  the  CDL  that  is  being  held  by 
the  State  is  stiU  vaUd  until  the 
administrative  revocation  action  is 
taken,  the  FHWA  would  interpret  the 
document  given  to  the  driver  as  a 
"receipt"  for  the  CDL,  not  a  new 
"temporary"  Ucense.  The  driver  violates 
no  CDL  requirements  for  accepting  the 
receipt  which  may  be  used  to  the  extent 
authorized. 

Question  4:  Is  a  driver  disquaUfied 
imder  §  383.51  if  convicted  of  driving 
imder  the  influence  of  alcohol  while 
operating  a  (lersonal  vehicle? 

Guidance:  The  convictions  triggering 
mandatory  disquaUfication  under 
§  383.51  ail  pertain  to  offenses  that 
occur  while  the  person  is  driving  a 
CMV.  However,  a  driver  could  be 
disquaUfied  under  §383.51(b)(2)(i)  if  the 
State  has  stricter  standards  which  apply 
to  offenses  committed  in  a  personal 
vehicle.  (The  same  principle  appUes  to 
all  other  disquaUfying  offenses  listed  in 
§383.51.) 

Question  5:  Would  a  driver  convicted 
under  a  State's  "open  container"  law  be 
disquaUfied  under  the  CDL  regulations 
if  the  violation  occurred  while  he/she 
was  operating  a  CMV? 

Guidance:  If  a  conviction  under  a 
particular  State's  "open  container  law" 
is  a  conviction  for  "driving  under  the 
influence"  or  "driving  while 
intoxicated,"  and  if  the  person 
committed  the  violation  while  driving  a 
CMV,  then  the  driver  is  disqualified  for 
one  year  under  §  383.51,  assuming  it  is 
a  first  offense. 
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Section  383. 71    Driver  Application 
Procedures 

Question  1 :  What  must  a  driver  certify 
if  he/she  is  in  interstate  commerce  but 
is  excepted  or  exempted  from  part  391 
imder  die  provisions  of  parts  390  or 
391? 

Guidance:  The  State  should  instruct 
the  driver  to  certify  that  he/she  is  not 
subject  to  i>art  391. 

Question  2:  Since  an  appUcant  is 
required  to  tarn  in  his/her  ciurent 
license  when  issued  an  FRSI-restricted 
CDL,  should  the  applicant  retiim  to  the 
State  exam  office  and  be  re-issued  the 
old  license  when  the  seasonal  validation 
period  expires? 

Guidance:  No.  This  approach  violates 
the  requirements  of  part  383  and  the 
FRSI  waiver  regarding  the  single-license 
concept  It  violates  the  waiver 
requirement  that  the  FRSI-restricted 
CDL  is  to  have  the  same  renewal  cycle 
as  an  unrestricted  CDL  and  shall  serve 
as  an  operator's  license  for  vehicles 
other  than  CMVs.  The  Ucense  issued 
under  the  waiver  is  a  QDL  and  must  be 
treated  the  same  as  an  unrestricted  CDL 
in  regard  to  the  driver  record  being 
maintained  through  the  CDLIS  and 
subject  to  all  disqualifying  conditions 
for  the  full  renewal  cycle.  The 
restriction  determining  when  the  driver 
may  use  the  CDL  to  operate  a  CMV 
should  be  clearly  printed  on  the  Ucense. 

Question  3:  Do  the  regvdations  require 
that  a  driver  be  recertified  for  the 
hazardous  materials  "H"  endorsement 
every  two  years? 

Guidance:  No.  If  the  driver  wishes  to 
retain  an  HM  endorsement,  he/she  is 
required  at  the  time  of  license  renewal 
to  pass  the  test  for  such  endorsement. 
The  only  times  a  driver  may  be  required 
to  pass  the  test  for  such  endorsement  in 
a  condensed  time  frame  is  within  the  2 
years  preceding  a  license  transfer  if  he/ 
she  is  transferring  a  CDL  from  one  State 
of  domicile  to  a  new  State  of  domicile 
(see  §  383.73(bH4)).  or  if  the  State  has 
exercised  its  prerogative  to  establish 
more  stringent  requirements. 

Question  4:  May  a  CDL  driving  skills 
test  examiner  conduct  a  driving  skills 
test  administered  in  accordance  with  49 
CFR  part  383  before  a  person  subject  to 
Part  382  is  tested  for  alcohol  and 
controlled  substances? 

Guidance:  Yes.  A  CDL  driving  skills 
test  examiner,  including  a  third  party 
examiner,  may  administer  a  driving 
skills  test  to  a  person  subject  to  Part  382 
without  first  testing  him/her  for  alcohol 
and  controlled  substances.  The  intent  of 
the  CDL  driving  skills  test  is  to  assess 
a  person's  ability  to  operate  a 
commercial  motor  vehicle  during  an 
official  government  test  of  their  driving 


skills.  However,  this  guidance  does  not 
allow  an  employer  (including  a  truck  or 
bus  drivOT  training  school)  to  use  a 
person  as  a  ciurent  company,  lease,  or 
student  driver  prior  to  obtaining  a 
verified  negative  test  result.  An 
employer  must  obtain  a  verified 
negative  controlled  substance  test  result 
prior  to  dispatching  a  driver  on  his/her 
first  trip. 

Section  383.73    State  Procedures 

Question  1:  Does  the  State  have  any 
role  in  certifying  compliance  with 
§  391.11(b)(2)  of  the  FMCSRs,  which 
requires  driver  competence  in  the 
EngUsh  language? 

Guidance:  No.  The  driver  must  certify 
that  he  or  she  meets  the  qualifications 
of  part  391.  The  State  is  under  no  duty 
to  verify  the  certification  by  giving 
exams  or  tests. 

Question  2:  Are  States  required  to 
change  their  ciirrent  medical  standards 
for  drivers  who  need  CDLs? 

Guidance:  No,  but  interstate  drivers 
must  continue  to  meet  the  Federal 
standards,  while  intrastate  drivers  are 
subject  to  the  requirements  adopted  by 
the  State. 

Question  3:  To  what  does  the  phrase 
"...  as  contained  in  §  383.51"  refer  to 
in  §  383.73(a)(3)? 

Guidance:  "The  phrase  refers  only  to 
the  word  "disqualification."  Thus  the 
State  must  chcNiJi  the  applicant's  record 
to  ensure  that  he/she  is  not  subject  to 
any  suspensions,  revocations,  or 
cancellations  for  any  reason,  and  is  not 
subject  to  any  disquahfications  under 
§383.51. 

Question  4:  Is  a  State  required  to 
refuse  a  CDL  to  an  applicant  if  the  NDR 
check  shows  that  he/she  had  a  license 
suspended,  revoked,  or  canceled  within 
3  years  of  the  date  of  the  application? 

Guidance:  Yes,  if  the  person's  driving 
Ucense  is  currently  suspended,  revoked, 
or  canceled. 

Question  5:  Mtist  a  new  State  of 
record  accept  the  out-of-State  driving 
record  on  Q)L  transfer  applications  and 
include  this  record  as  a  permanent  part 
of  the  new  State's  file? 

Guidance:  Yes. 

Question  6:  What  does  the  term 
"initial  Ucensiire"  mean  as  used  in 
§383.73? 

Guidance:  The  term  "initial 
Ucensiue"  as  used  in  the  context  of 
§  383.73  is  meant  to  refer  to  the 
procedures  a  State  must  foUow  when  a 
person  appUes  for  his/her  first  CDL. 

Question  7:  May  a  State  allow  an 
appUcant  to  keep  his/her  ciirrent  vaUd 
State  Ucense  when  issued  an  FRSI- 
restricted  CDL? 

Guidance:  No.  That  would  violate  the 
single-Ucense  concept. 


Question  8:  Does  the  word  "issuing" 
as  used  in  §  383.73(a)  include  temporary 
60-day  CDLs  as  well  as  permanent 
CDU? 

Guidance:  Yes,  the  word  "issuing" 
appUes  to  all  CDLs  whether  they  are 
temporary  or  permanent. 

Question  9:  When  a  State  chooses  to 
meet  the  certification  requirements  of 
§  383.73  (a)(1).  (b)(1),  (c)(1)  and  (d)(1)  by 
demanding,  as  part  of  its  Ucensing 
process,  that  a  conunerdal  driver 
maintain  with  the  Department  of  Motor 
Vehicles  (DMV)  ciurently  vaUd 
evidence  of  compUance  with  the 
physical  quaUfication  standards  of  part 
391.  subpart  E,  may  the  State  suspend, 
cancel  or  revoke  the  driver's  CDL  if  he/ 
she  does  not  maintain  such  evidence 
with  the  DMV? 

Guidance:  Yes.  Section  383.73 
requires  a  State  to  obtain  from  a  driver 
appUcant  a  certification  that  be/she 
meets  the  quaUfication  standards  of  part 
391,  including  subpart  E  (Physical 
QuaUfications  and  Examinations).  A 
requirement  that  a  driver  maintain 
currently  vaUd  evidence  of  compUance 
with  subpart  E  does  not  confUct  with 
part  383,  since  the  CMVSA  made  it  clear 
that  the  DOT  was  to  issue  "regulations 
to  estabUsh  minimvim  Federal  standards 
•  •   •"  (49  U.S.C  31305(a)).  A  State 
may  therefore  demand  more  information 
or  tests  than  the  Federal  CDL 
regiilations  require.  If  a  driver  fails  to 
comply  with  State  requirements  which 
are  not  inconsistent  with  part  383,  the 
State  may  suspend,  cancel  or  revoke  the 
driver's  CDL.  This  action  is  not  a 
disquaUfication  for  purposes  of 
§  383.51,  but  a  withdrawal  of  the 
commercial  driving  privilege. 

Question  10;  What  action  should 
enforcement  officers  take  when  a 
commercial  driver's  CDL  has  been 
declared  invaUd  by  the  issuing  State 
because  of  a  lapse  in  the  driver's 
medical  certificate? 

Guidance:  Whatever  the  reason  for  the 
State's  decision,  a  driver  with  an  invaUd 
CDL  may  not  lawfully  drive  a  CMV. 

Question  11:  May  ucensing 
jurisdictions  meet  their  stewardship 
requirements  for  surrendered  Ucenses 
by  physically  marking  the  Ucense  in 
some  way  as  not  vaUd  and  returning  it 
to  a  driver  as  part  of  the  driver's 
appUcation  for  a  new  or  renewal  of  an 
existing  CDL? 

Guidance:  Yes.  Provided  the  Ucensing 
jurisdiction  meets  the  test  of 
guaranteeing  that  the  returned  Ucense 
document  cannot  possibly  be  mistaken 
for  a  vaUd  dociunent  by  a  casual 
observer.  A  doounent  perforated  with 
the  word  "VOID"  conspicuously  and 
uiunistakably  displayed  with  holes  large 
enough  to  be  easily  distinguished  by  a 
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casual  observer  in  limited  Ught.  which 
cannot  be  obscured  by  the  holder  of  the 
dociunent,  would  meet  the  test  of  being 
invalidated. 

Section  383. 75    Third  Party  Testing 

Question  1:  May  the  CDL  knowledge 
test  be  administered  by  a  third  party? 

Guidance:  No.  The  third  party  testing 
provision  foimd  in  §  383.75  appUes  only 
to  the  skills  portion  of  the  testing 
procedure.  However,  if  an  employee  of 
the  State  who  is  authorized  to  supervise 
knowledge  testing  is  present  during  the 
testing,  then  the  FHWA  regards  it  as 
being  administered  by  the  State  and  not 
by  the  third  party. 

Question  2:  Do  third  party  skills  test 
examiners  have  to  meet  all  the 
requirements  of  State-employed 
examiners — i.e.  all  the  State's 
quaUBcation  and  training  standards? 

Guidance:  No.  Section 
383.75(a)(2)(iu)  requires  third  party 
examiners  to  meet  the  same  standards  as 
State  examiners  only  "to  the  extent 
necessary  to  conduct  skills  tests." 

Question  3:  Do  third-party  skiUs  test 
examiners  have  to  be  qualified  to 
administer  skills  tests  in  aU  types  of 
CMVs? 

Guidance:  No. 

Section  383. 77    Substitute  for  Driving 
Skills  Test 

Question  1:  May  a  State  grandfather 
drivers  from  skiUs  testing  under 
§383.77? 

Guidance:  Yes,  provided  the 
appUcant  meets  all  the  eUgibiUty 
conditions  under  §  383.77,  including 
current  operation  of  a  CMV 
(§  383.77(b)(1)).  Therefore,  the  pool  of 
appUcants  eUgible  for  grandfathering  is 
limited  to  drivers  with  current  CMV 
operating  experience  under  a  CDL 
waiver  (e.g.,  form,  FRSI,  firefighting, 
emergency  and  miUtary  vehicles). 

Question  2:  May  a  driver  appUcant  be 
"grandfathered"  from  any  CDL 
knowledge  test? 

Guidance:  No.  "Grandfathering"  of 
CDL  basic  or  endorsement  knowledge 
testing  is  not  permitted  by  part  383. 

Section  383.91    Vehicle  Groups 

Question  1:  May  a  State  expand  a 
vehicle  group  to  include  vehicles  that 
do  not  meet  the  Federal  definition  of  the 
group? 

Guidance:  Yes,  if:  a.  A  person  who 
tests  in  a  vehicle  that  does  not  meet  the 
Federal  standard  for  the  Group(s)  for 
which  the  issued  CDL  would  otherwise 
be  vaUd,  is  restricted  to  vehicles  not 
meeting  the  Federal  definition  of  such 
Group(s);  and 

b.  'The  restriction  is  fiilly  explained  on 
the  Ucense. 


Question  2:  Is  a  driver  of  a 
combination  vehicle  with  a  CXIWR  of 
less  than  26,001  pounds  required  to 
obtain  a  CDL  even  if  the  trailer  GVWR 
is  more  than  10,000  pounds? 

Guidance:  No,  because  the  GCWR  is 
less  than  26.001  pounds.  The  driver 
would  need  a  CDL  if  the  vehicle  is 
transfKjrting  HM  requiring  the  vehicle  to 
be  placarded  or  if  it  is  designed  to 
transport  16  or  more  persons. 

Question  3:  Can  a  State  which 
expands  the  vehicle  group  descriptions 
in  §  383.91  enforce  those  expansions  on 
out-of-State  CMV  drivers  by  requiring 
them  to  have  a  CDL? 

Guidance:  No.  They  must  recognize 
out-of-State  Ucenses  diat  have  been 
vaUdly  issued  in  accordance  with  the 
Federal  standards  and  0|>erative 
Ucensing  compacts. 

Question  4:  What  CMV  group  are 
drivers  of  articulated  motorcoaches 
(buses)  required  to  possess? 

Guidance:  Drivers  of  articulated 
motorcoaches  are  required  to  possess  a 
Class  B  CDL. 

Question  5:  Do  tow  truck  operators 
need  CDLs?  If  so.  in  what  vehicle 
group(s)? 

Guidance:  For  CDL  pur[>oses,  the  tow 
truck  and  its  towed  vehicle  are  treated 
the  same  as  any  other  powered  unit 
towing  a  nonpowered  unit: 
—//the  CX:WR  of  the  tow  truck  and  its 
towed  vehicle  is  26,001  pounds  or 
more,  and  the  towed  vehicle  alone 
exceeds  10,000  pounds  GVWR,  then 
the  driver  needs  a  Group  A  CDL. 
— //the  GVWR  of  the  tow  truck  alone  is 
26,001  pouinds  or  more,  and  the  driver 
either  (a)  drives  the  tow  truck  without 
a  vehicle  in  tow,  or  (b)  drives  the  tow 
truck  with  a  towed  vehicle  of  10,000 
pounds  or  less  GVWR,  then  the  driver 
needs  a  Group  B  CDL. 
— A  driver  of  a  tow  truck  or  towing 
configuration  that  does  not  fit  either 
configuration  description  above, 
requires  a  Ckt>up  C  CDL  only  if  he  or 
she  tows  a  vehicle  required  to  be 
placarded  for  hazardous  materials  on 
a  "subsequent  move,"  i.e.  after  the 
initial  movement  of  the  disabled 
vehicle  to  the  nearest  storage  or  repair 
faciUty. 

Section  383.93    Endorsements 

Question  1:  Is  the  HM  endorsement 
needed  for  operation  of  State  and  local 
government  vehicles  carrying  HM? 

Guidance:  No. 

Question  2:  Are  drivers  of  double  and 
triple  saddle  mount  combinations 
required  to  have  the  double/triple 
trailers  endorsement  on  their  CH^Ls? 

Guidance:  Yes,  if  the  following 
conditions  apply: 


— ^There  is  more  than  one  point  of 

articulation  in  the  combination; 
—The  GCWR  is  26,001  or  more  pomids; 

and 
—The  combined  GVWR  of  the  vehicle(s) 

being  towed  is  in  excess  of  10.000 

pounds. 

Question  3:  Are  drivers  deUvering 
empty  buses  in  driveaway-towaway 
operations  required  to  have  the 
passenger  endorsement  on  their  CDLs? 

Guidance:  No. 

Question  4:  Would  the  driver  in  the 
foUowing  scenarios  be  required  to  have 
a  CDL  with  a  HM  endorsement? 

a.  A  driver  transports  1,000  or  more 
pounds  of  Division  1.4  (Class  C 
explosive)  materials  in  a  vehicle  with  a 
GVWR  of  less  than  26.001  pounds? 

b.  A  driver  transports  less  than  1,000 
pounds  of  Division  1.4  (Class  C 
explosive)  materials  in  a  vehicle  with  a 
GVWR  of  less  than  26.001  pounds? 

c.  The  driver  transports  any  quantity 
of  EUvision  1.1, 1.2  or  1.3  (Class  A  or  B 
explosive)  materials  in  any  vehicle. 

Guidance:  a.  Yes. 

b.No. 

c.  Yes. 

Question  5:  Do  drivers  of  ready-mix 
concrete  mixers  need  a  tank  vehicle 
endorsement  ("N")  on  their  CDL? 

Guidance:  No. 

Question  6:  Does  an  unattached  tote 
or  portable  tank  with  a  cargo  capacity  of 
1 ,000  gallons  or  more  meet  the 
definition  of  "portable  tank"  requiring  a 
tank  vehicle  endorsement  cm  the 
driver's  CDL? 

Guidance:  Yes. 

Question  7:  Must  aU  drivers  of 
vehicles  required  to  be  placarded  have 
CDLs  containing  the  HM  endorsement? 

Guidance:  Yes,  unless  waived. 

Question  8:  Is  a  driver  who  op>erate8    - 
a  truck  tractor  pulling  a  heevy-haul 
trailer  with  a  "jeep"  attached  to  the 
front  of  the  trailer  that  meets  the 
definition  of  a  CMV  under  part  383 
required  to  have  a  CDL  with  a  double/ 
triple  trailer  endorsement? 

Guidance:  Yes.  The  "jeep,"  also 
referred  to  as  a  dolly  or  load  divider,  is 
a  short  frame-type  trailer  complete  with 
upper  coupler,  fifth  wheel  and 
undercarriage  assembly  and  designed  in 
such  a  manner  that  when  coupled  to  a 
semitrailer  and  tractor  it  carries  a 
portion  of  the  trailer  kingpin  load  while 
transferring  the  remainder  to  the 
tractor's  fifth  wheel. 

Question  9:  Do  persons  transporting 
battery-powered  foiidifts  need  to  obtain 
an  HM  endorsement? 

Guidance:  No. 

Question  10:  Do  tow  truck  operators 
who  hold  a  CDL  require  endorsements 
to  tow  "endorsable"  vehicles? 
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Guidance:  For  CDL  endorsement 
puTfKises.  the  nature  of  the  tow  truck 
operations  determines  the  need  for 
endorsements: 

— lf\he  driver's  towing  operations  are 
restricted  to  emergency  "first  moves" 
from  the  site  of  a  breakdown  or 
accident  to  the  nearest  appropriate 
repair  facility,  then  no  CI)L 
endorsement  of  any  kind  is  required. 
— //the  driver's  towing  operations 
include  any  "subsequent  moves"  from 
one  repair  or  disposal  facility  to 
another,  then  endorsements  requisite 
to  the  vehicles  being  towed  are 
reqiiired.  Exception:  Tow  truck 
operators  need  not  obtain  a  passenger 
endorsement. 


hydraulic  braking  system  that  has  an 
^-assisted  parking  brake  release? 

Guidance:  Yes.  The  air  brake 
restriction  applies  only  to  the  principal 
braking  system  used  to  stop  the  vehicle. 
Section  383.95(b)  is  not  applicable  to  an 
air-assisted  mechanism  to  release  the 
parking  brake. 

Section  383. 131     Test  Procedures 

Question  1:  Are  there  any  Federal 
regulations  which  require  the  States  to 
retain  for  a  specified  period  of  time  the 
CDL  knowledge  tests  (or  the  test  results) 
used  to  test  CMV  drivers? 

Guidance:  No,  there  are  no  Federal 
regulations  regarding  such  record 
retention. 


Section  383.95    Air  Brake  Restrictions       Section  383.133    Testing  Methods 

Question  1 :  A  driver  has  a  Group  B  or 
C  CDL  valid  for  airbrake-equipped 
vehicles.  He  or  she  later  upgrades  to  a 
Group  A  license  by  testing  in  a  vehicle 
that  is  not  equipped  with  airbrakes. 
Must  the  State  restrict  the  upgraded 
license  to  nonairbrake-equipped 
vehicles? 

Guidance:  No,  because  the  airbrake 
systems  on  combination  versus  single 
vehicles  do  not  differ  significantly. 

Question  2:  May  a  driver  who  has  an 
air  brake  restriction  as  defined  in 
§  383.95  operate  a  CMV  equipped  with 
an  air-over-hydraulic  brake  systmn? 

Guidance:  No.  Under  $  383.95(b).  the 
term  "air  brakes"  includes  any  braking 
system  operating  fuUy  or  partially  on 
the  air  brake  principle.  Air-over- 
hydraiUic  brake  systems  operate 
partially  on  the  air  brake  principle  and 
are  therefne  air  brakes  for  purposes  of 
the  CDL  regulations.  The  NHTSA  also 
considers  "air  ovw  hydraulic"  brakes  to 
be  air  brakes  undw  FMVSS  121. 

Question  3:  May  a  State  issue  a 
restriction  to  a  driver  who  passes  the  air 
brake  knowledge  test  and  the  skills  test 
in  a  vehicle  equipped  with  an  air-over- 
hydraulic  brake  system  that  limits  the 
driver  to  operate  only  vehicles  equipped 
with  an  air-over-hydraulic  air  brake 
system? 

Guidance:  Yes.  A  State  may  issue  the 
additional  restriction,  provided  it  is 
fiilly  explained  on  the  CDL.  This  would 
give  a  State  the  option  to  allow  a  drivw 
who  tests  in  a  vehicle  equipped  with  an 
air-over-hydrauhc  brake  system  (rather 
than  a  full  air  brake  system)  to  operate 
a  vehicle  equipped  with  either  a 
hydraulic  or  air-over-hydraulic  brake 
system,  while  restricting  them  frt)m 
operating  vehicles  equipped  with  a  full 
air  brake  system. 

Question  4:  May  a  driver  with  an  air 
brake  restriction  on  his  or  her  CDL 
operate  a  CMV  equipped  with  a 


Question  1:  May  States  administer  the 
CDL  knowledge  and  endorsement  test  in 
foreign  languages  or  in  other  than  a 
written  format? 

Guidance:  Yes. 

(^estion  2:  Do  the  Federal  standards 
limit  the  number  of  times  a  driver  may 
take  a  test  if  he  or  she  fails? 

Guidance:  The  rule  does  not  limit  the 
number  of  times  a  driver  may  take  a  test. 

(^lestion  3:  Is  a  State  allowed  to 
provide  for  an  alternative  test  (e.g.,  oral) 
or  administer  an  alternate  exam  format 
providing  the  test  meets  FHWA 
requirements? 

Guidance:  Yes.  The  knowledge 
portion  of  the  test  may  be  administered 
in  written  form,  verbally,  in  automated 
formats,  or  otherwise  at  the  discretion  of 
the  State. 

Section  383.153    Information  on  the 
Document  and  Application 

Question  1:  May  a  State  use  the 
residence  address  as  opposed  to  the 
mailing  address  on  the  CDL? 

Guidance:  Yes. 

Question  2:  May  a  State  issue 
temporary  nonphoto  CDLs? 

Guidance:  Yes,  as  long  as: 

a.  the  State  does  not  liberalize  any 
existing  procedures  for  issuing 
nonphoto  licenses;  and 

b.  the  State  does  not  allow  drivers  to 
operate  CMVs  indefinitely  without  a 
CDL  which  meets  all  the  standards  of 
§383.153. 

Question  3:  May  a  State  choose  to 
implement  a  driver  license  system 
involving  multiple  part  license 
documents? 

Guidance:  Yes.  A  two  or  more  part 
document,  as  currently  used  in  some 
States,  is  acceptable,  provided: 

a.  All  of  the  documents  must  be 
present  to  constitute  a  "license;" 

b.  Each  dociunent  is  explicitly  "tied" 
to  the  other  document(s),  and  to  a  single 
driver's  record.  Each  document  must 


indicate  that  the  driver  is  licensed  as  a 
CMV  driver,  if  that  is  the  case;  and 

c.  The  multipart  license  dociunent 
includes  all  of  the  data  elements 
specified  in  part  383,  subpart  J. 

Question  4:  If  the  State  restricts  the 
CDL  driving  privilege,  must  that 
restriction  be  shown  on  the  license? 

Guidance:  Yes. 

Question  5:  Is  a  State  required  to  show 
the  driver's  SSN  on  the  CDL? 

Guidance:  No.  Section  383.153  does 
not  specify  the  SSN  as  a  required 
element  of  the  CDL  document  although 
the  regulation  does  require  a  driver 
applicant  who  is  domiciled  in  the  U.S. 
to  provide  his  or  her  SSN  on  the  CDL 
appUcation. 

Question  6:  Is  a  State  prohibited  &t>m 
issuing  a  CDL  to  an  applicant  who,  for 
religious  reasons,  does  not  possess  an 
SSN? 

Guidance:  No.  The  determination  of 
whether  a  person  needs  an  SSN  is  left 
up  to  the  Social  Seciuity 
Administration. 

Question  7:  Is  a  color-digitized  image 
of  a  driver  acceptable  for  purposes  of  a 
CDL? 

Guidance:  Yes.  The  FHWA  will 
accept  a  color-digitized  image  of  a 
driver  on  a  CDL  in  lieu  of  a  color 
photograph. 

Special  Topics — Motor  Coaches  and 
CDL 

Question  1 :  May  a  State  develop  a 
knowledge  test  exclusively  for 
motorcoach  operators  which  excludes 
cargo  handling  and  hazardous 
materials? 

Guidance:  Yes.  A  State  could  develop 
a  basic  knowledge  test  for  bus  driven 
only,  by  deleting  the  cargo  handling  and 
HM  questions  firoin  its  normal  basic 
knowledge  test.  In  that  case,  the  driver 
appUcant  would  still  need  to  pass  the 
specialized  knowledge  and  skills  tests 
for  the  passenger  endorsement,  and  the 
State  would  need  to  restrict  the  CDL  to 
passenger  operations  only. 

Question  2:  What  skills  test  is 
required  for  a  CDL  holder  seeking  to  add 
a  passenger  endorsement? 

Guidance:  If  a  peraon  already  holds  a 
CDL  without  a  passenger  endorsement, 
and  subsequently  applies  for  such 
endorsement,  three  situations  may  arise: 

a.  The  passenger  test  vehicle  is  in  the 
same  vehicle  group  as  that  shown  on  the 
CDL.  This  situation  poses  no  problem 
since  there  is  no  discrepancy. 

b.  The  passenger  test  vehicle  is  in  a 
greater  vehicle  group  than  that  shown 
on  the  preexisting  CDL.  This  is  an 
upgrade  situation.  The  driver  and  the 
State  must  meet  the  requirements  of 
§§  383.71(d)  and  383.73(d),  and  the 
upgraded  CDL  must  show  the  vehicle 
group  of  the  passenger  test  vehicle. 


c.  The  passenger  test  vehicle  is  in  a 
lesser  vehicle  group  than  that  shown  on 
the  preexisting  CDL.  In  this  situation, 
the  CDL  retains  the  vehicle  group  of  the 
preexisting  CDL,  but  also  restricts  the 
driver,  when  engaged  in  CMV  passenger 
operations,  to  vehicles  in  the  group  in 
which  the  passenger  skills  test  was 
taken,  or  to  a  lesser  group. 

Special  Topics — State  Reciprocity 

Question  1:  May  a  State  place  an 
"intrastate  only"  or  similar  restriction 
on  the  CDL  of  a  driver  who  certifies  that 
he  or  she  is  not  subject  to  part  391? 

Guidance:  Yes;  however,  this 
restriction  would  not  apply  to  drivers  in 
interstate  commerce  who  are  excepted 
or  exempted  from  part  391  imder  the 
provisions  of  parts  390  or  391. 

Question  2:  May  a  State  allow  a  driver 
possessing  an  out-of-State  CDL 
containing  an  intrastate  restriction  to 
operate  a  CMV  in  their  jurisdiction? 

Guidance:  Yes,  provided  the  driver 
operates  exclusively  intrastate. 

Question  3:  May  States  choose  to 
interpret  "intrastate"  in  ways  that  differ 
from  established  transportation 
practice? 

Guidance:  No.  States  do  not  have  the 
discretion  to  change  the  Federal 
definition  of  either  "interstate"  or 
"intrastate"  commerce. 

Special  Topics — International 

Question  1:  The  driver's  medical 
exam  is  part  of  the  Mexican  Licencia 
Federal.  If  a  roadside  inspection  reveals 
that  a  Mexico-based  driver  has  not  had 
the  medical  portion  of  the  Licencia 
Federal  re-validated,  is  the  driver 
considered  to  be  without  a  valid 
medical  certificate  or  without  a  valid 
license? 

Guidance:  The  Mexican  Licencia 
Federal  is  issued  for  a  period  of  10  years 
but  must  be  re-vaUdated  every  2  years. 
A  condition  of  re-validation  is  that  the 
driver  must  pass  a  new  physical 
examination.  The  dates  for  each  re- 
validation are  on  the  Licencia  Federal 
and  must  be  stamped  at  the  completion 
of  each  physical.  This  constitutes 
documentation  that  the  driver  is 
medically  qualified.  Therefore,  if  the 
Licencia  Federal  is  not  re-validated 
every  2  years  as  specified  by  Mexican 
law,  the  driver's  license  is  considered 
invalid. 

PART  384-STATE  COMPUANCE  WITH 
COMMERCIAL  DRIVER'S  UCENSE 
PROQRAM 

Sections  Interpreted 

3  84 .  209    Notification  of  traffic  violations 
384.211    Return  of  Old  Licenses 


Section  384.209    Notification  of  Traffic 
Violations 

Question  1:  Must  a  CDL  holder's  out- 
of-State  conviction  for  a  traffic  violation 
be  included  in  the  driving  record  of  the 
State  of  licensure  (and  thus  CDLIS),  if 
there  are  no  traffic  violation  points 
assigned  to  the  conviction? 

Guidance:  All  out-of-State  convictions 
of  a  CDL  holder  for  traffic  violations 
committed  in  any  vehicle  must  be  sent 
to  the  State  of  licensure,  but  only  the 
convictions  for  offenses  specified  in  49 
CFR  383.51  must  be  included  in  that 
State's  driving  record  (and  thus  CDLIS). 
Assigning  points  to  a  conviction  is 
strictly  a  State  decision  &nd  has  no 
bearing  on  the  inclusion  of  the 
conviction. 

The  FHWA  recommends  the 
inclusion  by  the  State  of  licensure  of  all 
convictions  of  a  CDL  holder  for  traffic 
violations  committed  in  any  vehicle,  so 
that  the  State  will  have  the  full  driver 
record  available  as  an  aid  in  making 
licensing  decisions. 

Question  2:  Must  the  licensing  agency 
estabUsh  a  commercial  driver  record, 
including  a  CDLIS  pointer  record,  for  a 
person  holding  a  non-commercial 
license  issued  by  that  jurisdiction  upon 
receiving  notification  of  a  conviction  of 
any  offense  committed  while  (illegally) 
operating  a  CMV? 

Guidance:  Yes. 


Scope  of  Rules  in  This 


Section  384.211 
Licenses 


Return  of  Old 


Question  1 ;  May  licensing 
jurisdictions  meet  their  stewardship 
requirements  for  surrendered  licenses 
by  physically  marking  the  license  in 
some  way  as  not  vaUd  and  retiuning  it 
to  a  driver  as  part  of  the  driver's 
application  for  a  new  or  renewal  of  an 
existing  CDL? 

Guidance:  Yes.  Provided  the  licensing 
jurisdiction  meets  the  test  of 
guaranteeing  that  the  returned  license 
document  cannot  possibly  be  mistaken 
for  a  vaUd  document  by  a  casual 
observer.  A  document  perforated  with 
the  word  "VOID"  conspicuously  and 
uiunistakably  displayed  with  holes  large 
enough  to  be  easily  distinguished  by  a 
casual  observer  in  limited  light,  which 
cannot  be  obscured  by  the  holder  of  the 
docimient  would  meet  the  test  of  being 
invalidated. 

PART  38ft-RULES  OF  PRACTICE  FOR 
MOTOR  CARRIER  SAFETY  AND 
HAZARDOUS  MATERIALS  PROCEEDINGS 

Sections  Interpreted 

386.1    Scope  of  Rules  in  this  Part 


Section  386.1 
Part 

Question  1:  What  is  the  authority  of 
the  RDMC  to  issue  provisions  ais  a  part 
of  the  terms  in  a  Notice  of  Abatement,     "^ 
Notice  of  Assessment.  Compliance 
Order  and  Consent  Order? 

Guidance:  The  MCSA  of  1984 
provided  the  authority  to  penalize 
violators  of  Notices  and  Orders  issued 
by  the  FHWA.  Regulations  were  issued 
imder  part  386  which  specify  these 
penalties.  Notices  to  Abate  and  Notices 
of  Assessment/Claim  generally  deal 
with  specific  regulatory  requirements. 
Consent  Orders  and  Compliance  Orders 
often  require  remedial  measures  not 
specifically  mentioned  in  the  FMCSRs 
since  the  motor  carrier's  compliance 
record  often  indicates  that  additional  . 
measures  are  needed  to  improve  safety 
and  compliance  with  the  regulations. 

PART  387— MINIMUM  LEVELS  OF 
FINANCIAL  RESPONSIBILmr  FOR  MOTOR 
CARRIERS 

Sections  Interpreted 

Subpart  A— Motor  Carrtors  of  Proparty 

387.1    Purpose  and  Scope 

387.3    Applicability 

387.5    Definitions 

387.7    Financial  Responsibility  Required 

387.9    Financial  Responsibility.  Miiiimum 

Levels 
387.11     State  Authority  and  Designation  of 

Agent 
387.15    Forms 


Subpart  B— Motor  Carrtars  of  I 

387.25  Purpose  and  Scope 

387.27  Applicability 

387.31  Financial  Responsibility  Required 

387.39  Forms 

Subpart  A— Motor  Carriers  of  Property 

Section  387.1    Purpose  and  Scope 

Question  1:  May  a  State  require  a 
higher  level  of  financial  responsibiUty 
coverage  than  is  required  by  part  387? 

Guidance:  Yes. 

Section  387.3    Applicability 

Question  1:  At  what  GVWR,  as 
assigned  by  a  manufacturer,  does  the 
requirement  to  comply  with  the 
financial  responsibiUty  regulations 
begin? 

Guidance:  Generally,  part  387, 
subpart  A  applies  if  the  vehicle  has  a 
GVWR  of  10,000  pounds  or  more.  Part 
387,  subpart  A,  does  not  apply  to  the 
intrastate  transportation  of  nonbulk  oil. 
nonbulk  HM.  substances  or  wastes. 
Motor  vehicles  used  to  transport  any 
quantity  of  Divisions  1.1. 1.2  or  1.3 
(explosive)  materials,  poison  gas.  or 
highway  route  controlled  quantity  of 
radioactive  materials  in  interstate  or 
foreign  commerce  are  subject  to  Federal 
regulation  regardless  of  the  GVWR. 
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Question  2:  Does  the  GVWR  apply  to 
the  power  unit  only? 

Guidance:  No. 

Question  3:  When  are  tow  trucks 
subject  to  financial  responsibility 
coverage? 

Guidance:  For-hiie  tow  trucks  with  a 
GVWR  or  GCWR  of  10,000  pounds  or 
more  performing  emergency  moves  in 
interstate  or  foreign  commerce  are 
required  to  malntwin  minimnni  levels  of 
financial  responsibility  in  the  amount  of 
$750,000.  For-hire  tow  trucks 
performing  secondary  moves  are 
required  to  maintain  levels  of  coverage 
applicable  to  the  commodity  being 
transpcKted  by  the  vehicle  being  towed. 

Question  4:  Are  Federal.  State  or  local 
political  subdivisions  subject  to  the 
financial  responsibility  regulations? 

Guidance:  No. 

Question  5:  Is  a  motor  vriiicle  owned 
by  an  owner-operator,  and  being  dead- 
headed (returning  empty),  or  a  tractor 
that  is  being  bobtailed  (operating 
without  a  trailer),  subject  to  the 
financial  responsibility  regulations? 

Guidance:  A  motor  vehicle 
deadheading  or  bobtailing  while  in  the 
service  of  a  motor  carrier  would  be 
subject  to  the  financial  responsibility 
regulations. 

Question  6:  Is  a  motor  carrier 
transporting  mail  under  contract  for  the 
U.S.  Postal  Service  wholly  within  the 
boimdaries  of  a  single  State  subject  to 

the  minimum  levels  of  finwnrial 

responsibility  requirements  of  part  387? 

Guidance:  Yes.  The  transportation  of 
U.S.  mail  is  considered  to  be  interstate 
commerce  because  of  the  intermingling 
of  inter-  and  intrastate  mail  on  every 
vehicle. 

Question  7:  Are  motor  carriers 
transporting  HM  that  are  excepted  from 
the  HMRs  subject  to  financial 
responsibiUty  regulations? 

Guidance:  Yes.  Packaging  or 
transportation  exceptions  in  the  HMRs 
do  not  change  the  need  for  financial 
responsibility  at  the  appropriate  level 
commensurate  with  the  commodity 
being  transported. 

Question  8:  Are  motor  vehicles  being 
transported  considered  to  be  HM  for 
purposes  of  the  financial  responsibility 
requirements,  thus  requiring  the  higher 
limits  set  forth  in  the  regulations? 

Guidance:  No,  while  motor  vehicles 
are  identified  as  HM  in  the  Hazardous 
Materials  Table  at  §  172.101,  motor 
vehicles,  by  themselves,  are  not  to  be 
treated  as  HM  and  should  be  considered 
nonhazardous  property. 

Question  9:  Is  a  travel  trailer  or  motor 
home  that  has  propane  cylinders 
attached  subject  to  part  387  of  the 
FMCSRs? 


Guidance:  No.  The  FHWA  considers 
such  propane  cylinders  to  be  an  integral 
part  of  the  recreational  vehicle  and  not 
subject  to  the  financial  responsibility 
regulations. 

Section  387.5    Definitions 

Question  1:  Does  the  definition  of  the 
term  "in  bulk"  include  solids  as  well  as 
liquids  even  though  the  definition  refers 
to  containment  systems  with  capacities 
in  excess  of  3,500  water  gallons? 

Guidance:  Yes,  the  term  "3,500  water 
gallons"  is  used  as  a  voliunetric  value 
and  includes  solids  as  well  as  liquids. 

Section  387.7    Financial  Responsibility 
Required 

Question  1 :  May  a  large  corporation 
which  has  many  wholly  owned 
subsidiaries  have  one  policy  for  the 
parent  corporation  and  maintain  the 
policy  and  the  Form  MCS-90  at  the 
corporate  headquarters? 

Guidance:  Generally,  the  required 
financial  responsibility  must  be  in  the 
exact  name  of  the  motor  carrier  and  the 
proof  of  that  coverage  must  be 
maintained  at  the  motor  carrier's 
principal  place  of  business.  A  parent 
corporation  may,  however,  have  a  single 
policy  of  insiuance  or  surety  bond 
covering  the  parent  and  its  subsidiaries, 
provided  the  name  of  the  parent  and  the 
name  of  each  subsidiary  are  listed  on 
the  policy  or  bond.  Further,  the  required 
proof  must  have  listed  thereon  the  name 
of  the  parent  and  its  subsidiaries.  A 
copy  of  that  proof  of  financial 
responsibility  coverage  must  be 
maintained  at  each  motor  carrier 
subsidiary's  principal  place  of  business. 

Question  2:  What  is  the  definition  of 
"Certificate  of  Registration"  in 
§387.7(bK3)? 

Guidance:  "Certificate  of 
Registration"  means  a  dociunent  issued 
by  the  FHWA  to  all  Mexican  motor 
carriers,  for-hire  as  well  as  private,  that 
allows  them  to  enter  the  U.S..  but 
restricts  them  to  the  conunercial  zone 
for  a  particular  border  municipaUty.  as 
previously  adopted  by  the  ICC.  The 
border  municipality  is  the  Port  of  Entry 
wherever  the  motor  carrier's  vehicle 
enters  the  U.S. 

Question  3:  How  does  a  Mexican 
motor  carrier  prove  that  it  is  complying 
with  §387.7? 

Guidance:  Mexican  motor  carriers  are 
permitted  to  obtain  trip  insurance  and 
are  required  to  carry,  on  the  vehicle,  a 
Form  MCS-90  along  with  an  insurance 
verification  docimient  listing  the  date 
and  time  the  insurance  coverage  began 
and  expires. 

Question  4:  Is  the  financial 
responsibility  requirement  met  when  an 
owner-operator  (lessor)  provides  the 


motor  carrier  (lessee)  a  copy  of  the 
policy  and  Form  MCS-90  where  the 
carrier  is  named  as  an  additional 
insured  to  the  policy  (Form  MCS-90)? 
Guidance:  No.  The  motor  carrier  has 
the  responsibility  to  obtain  the  proper 
financial  responsibility  levels. 

Section  387.9    Financial  ResponsibiUty, 
Minimum  Levels 

Question  1:  Is  gasoline  listed  as  a 
hazardous  material,  and.  if  so.  what  is 
the  minimum  level  of  financial 
responsibihty  curr^tly  required? 

Guidance:  Gasoline  is  a  listed 
hazardous  material  in  the  table  found  at 
49  CFR  172.101.  Section  387.9  requires 
for-hire  and  private  motor  carriers 
transporting  any  quantity  of  oil  in 
interstate  or  foreign  commerce  to  have 
a  minimiun  $1 ,000,000  of  financial 
responsibility  coverage.  The  Clean 
Water  Act  of  1973,  as  amended,  declares 
that  gasoline  is  an  "oil,"  not  a 
"hazardous  substance."  The  $1,000,000 
coverage  also  applies  to  for-hire  and 
private  motor  carriers  transporting 
gasoline  "in-bulk"  in  intrastate 
conunerce. 

Question  2:  Is  a  motor  carrier 
transporting  liquefied  petroleum  gas 
(LPG)  in  any  quantity  required  to  have 
$1,000,000  or  $5,000,000  of  financial 
responsibility  coverage? 

Guidance:  Liquefied  petroleu^j^as 
(LPG)  is  a  flammable  compressed  gas. 
All  transportation  of  LPG  in 
containment  systems  with  capacities  in 
excess  of  3,500  water  gallons  requires  $5 
million  financial  responsibility 
coverage.  Interstate  and  foreign 
conunerce  movements  of  LPG  in 
containment  systems  not  in  excess  of 
3.500  water  gallons  requires  $1  million 
coverage.  Intrastate  movements  of  LPG 
in  those  smaller  containment  systems 
are  subject  only  to  state  financial 
responsibiUty  requirements. 

Question  3:  What  is  the  definition  of 
a  "hopper  type"  vehicle  as  indicated  in 
§387.9? 

Guidance:  A  "hopper  type"  vehicle  is 
one  which  is  capable  of  discharging  its 
load  through  a  bottom  opening  without 
tilting.  This  vehicle  type  would  also 
include  belly  dump  trailera.  Rear  diunp 
trailers  and  roll-off  containers  do  not 
meet  the  definition  of  a  bottom 
discharging  vehicle. 

Section  387. 1 1    State  Authority  and 
Designation  of  Agent 

Question  1:  How  does  a  Mexican 
motor  carrier  demonstrate  that  its 
insurance  company  complies  with 
§387.11? 

Guidance:  With  a  properly  executed 
Form  MCS-90  from  an  insurance 
company  licensed  in  the  U.S. 


Section  387.15    Forms 

Question  1 :  May  the  motor  carrier 
meet  the  financial  responsibility 
r^uirements  by  aggregating  insurance 
in  layers? 

Guidance:  Yes.  A  motor  carrier  may 
aggregate  coverage,  by  purchasing 
insurance  in  layers  with  each  layer 
consisting  of  a  separate  policy  and 
endorsement.  The  first  layer  of  coverage 
is  referred  to  as  primary  insurance  and 
each^  additional  layer  is  referred  to  as 
excess  insurance.  Example:  ABC  Motor 
Carrier  transports  Division  1.1  explosive 
material  and  is  required  to  maintain  $5 
milUon  coverage.  ABC  Motor  Carrier 
decides  to  meet  this  requirement  by 
purchasing  a  primary  insurance  policy 
of  $1  million  from  insurance  comi>any 
A,  an  excess  policy  of  $1  million  bom 
insurance  company  B,  and  a  $3  million 
excess  p>olicy  from  insinance  company 
C.  Each  policy  would  have  a  separate 
endorsement  (Form  MCS-90).  The 
endorsement  provided  by  insurer  A 
would  state  "This  insurance  is  primary 
and  the  company  shall  not  be  liable  for 
amotmts  in  excess  of  $1,000,000  for 
each  accident."  The  endorsement 
provided  by  insurer  B  would  state  "This 
insurance  is  excess  and  the  company 
shall  not  be  liable  for  amounts  in  excess 
of  $1  million  for  each  accident  in  excess 
of  the  underlying  limit  of  $1  million  for 
each  accident."  The  endorsement 
provided  by  insurer  C  would  state  "This 
insurance  is  excess  and  the  company 
shall  not  be  liable  for  amounts  in  excess 
of  $3  million  for  each  accident  in  excess 
of  the  underlying  limit  of  $2  million  for 
each  accident." 

Question  2:  May  the  Form  MCS-90 
required  by  part  387  for  proof  of 
minimum  financial  responsibility  be 
modified? 

Guidance:  The  prescribed  text  of  the 
docmnent  may  not  be  changed. 
However,  the  format  (i.e.,  number  of 
pages,  layout  of  the  text,  etc.)  may  be 
altered 

Question  3:  Is  the  use  of  a  printed  or 
stamped  signature  on  the  Form  MCS-90 
endorsement  acceptable? 

Guidance:  Yes. 

Question  4:  Must  a  motor  carrier 
obtain  a  new  Form  MCS-90  each  year 
if  it  retains  the  same  insurance 
company? 

Guidance:  If  the  insurance  policy,  as 
identified  by  the  policy  number  on  the 
Form  MCS-90,  is  still  valid  upon  the 
renewal  of  insurance,  no  new  Form 
MCS-90  is  required.  If  the  pohcy 
number  has  changed  or  the  insurance 
policy  has  been  canceled  in  accordance 
with  the  terms  shown  on  Form  MCS-90, 
then  a  new  Form  MCS-90  must  be 
completed  and  attached  to  the  valid 
insurance  f>olicy. 


Subpart  B — Motor  Carriera  of  Passengere 
Section  387.25    Purpose  and  Scope 

Question  1:  May  a  State  require  a 
higher  level  of  financial  responsibiUty 
coverage  than  is  required  by  part  387? 

Guidance:  Yes. 

Section  387.27    Applicability 

Question  1 :  Is  a  ncmprofit  corporation, 
providing  for-hire  interstate 
transportation  of  passengers,  subject  to 
the  minimum  levels  of  financial 
responsibiUty  for  motor  carriere  of 
passengers? 

Guidance:  Yes. 

Question  2:  What  determines  the  level 
of  coverage  required  for  a  passenger 
carrier:  the  number  of  passengers  or  the 
number  of  seats  in  the  vehicle? 

Guidance:  The  level  of  financial 
responsibility  required  is  predicated 
upon  the  manuiactiuer's  designed 
seating  capacity,  not  on  the  number  of 
passengers  riding  in  the  vehicle  at  a 
particular  time.  "The  minimum  levels  of 
financial  responsibiUty  required  for 
various  seating  capacities  are  foimd  in 
§387.33. 

Question  3:  Are  luxury  limousines 
with  a  seating  capacity  of  fewer  than 
seven  passengers  and  not  operated  on  a 
regular  route  or  between  specified 
points  exempted  under  §387. 27(b)(2)? 

Guidance:  No.  Taxi  cab  service  is 
highly  regulated  by  local  governments, 
usually  conducted  in  marked  vehicles, 
which  makes  them  readily  identifiable 
to  enforcement  officials.  Limousines  are 
not  taxi  cabs  and  are  therefore  not 
exempted  from  the  financial 
responsibiUty  requirements. 

C^estion  4:  When  must  a  contract 
school  bus  operator  comply  with  part 
387? 

Guidance:  When  the  contractor  is  not 
engaged  in  transportation  to  or  &t>m 
school  and  the  transportation  is  not 
organized,  sponsored,  and  paid  for  by 
the  school  district. 

Question  5:  Does  the  exemption  for 
the  transportation  of  school  diildren 
end  at  the  high  school  level  or  does  it 
extend  to  educational  institutions 
beyond  high  school,  for  example  junior 
coUege  or  college? 

Guidance:  The  exemption  does  not 
extend  beyond  the  high  school  level. 

Section  387.31    Financial 
Responsibility  Required 

Question  1 :  May  a  large  corporation 
which  has  many  whoUy -owned 
subsidiaries  have  one  poUcy  of 
insiuance  for  the  parent  corporation  and 
maintain  the  poUcy  and  Form  MCS-90B 
at  the  corporate  headquarters? 

Guidance:  Generally,  the  required 
financial  responsibiUty  must  be  in  the 


exact  name  of  the  motor  carrier  and  the 
proof  of  that  coverage  must  be 
maintained  at  the  motor  carrier's 
principal  place  of  business.  A  parent 
corporation  may.  however,  have  a  single 
poUcy  of  insurance  or  surety  bond 
covering  the  parent  and  its  subsidiaries. 
provided  the  name  of  the  parent  and  the 
name  of  each  subsidiary  are  Usted  on 
the  poUcy  or  bond.  Further,  the  required 
proof  must  have  Usted  thereon  the  name 
of  the  parent  and  its  subsidiaries.  A 
copy  of  that  proof  of  financial 
responsibiUty  coverage  must  be 
maintained  at  each  motor  carrier 
subsidiary's  principal  place  of  business. 

Section  387.39    Forms 

Question  1:  May  a  motor  carrier  of 
passengers  meet  the  financial 
responsibiUty  requirements  by 
aggregating  insurance  in  layers? 

Guidance:  Yes.  A  motor  carrier  of 
passengers  may  aggregate  coverage,  by 
purchasing  insurance  in  layers  with 
each  layer  consisting  of  a  separate    -     'i 
poUcy  and  endorsement.  The  first  layer 
of  coverage  is  referred  to  as  primary 
insurance  and  each  additional  layer  is 
referred  to  as  excess  insurance.  Each 
poUcy  would  have  a  separate 
endorsement  (Form  MCS-90B).  The 
endorsement  provided  by  insurer  A 
would  state  "This  instirance  is  primary 
and  the  company  shaU  not  be  liable  for 
amounts  in  excess  of  $1,500,000  or 
$5,000,000  for  each  accident."  The 
endorsement  provided  by  insurer  B 
would  state  "This  insurance  is  excess 
and  the  company  shall  not  be  Uable  for 
amounts  in  excess  of  $1  million  for  each 
accident  in  excess  of  the  underlying 
limit  of  $1,500,000  or  $5,000,000 
milUon  for  each  accident."  The 
endorsement  provided  by  insurer  C 
would  state  "This  insurance  is  excess 
and  the  company  shall  not  be  Uable  for 
amounts  in  excess  of  $3  milUon  for  each 
accident  in  excess  of  the  imderlying 
limit  of  $2  milUon  for  each  accident" 

Question  2:  May  the  Form  MCS-90B 
required  by  part  387  for  proof  of 
minimum  financial  responsibiUty  be 
modified? 

Guidance:  The  prescribed  text  of  the 
dociunent  may  not  be  changed. 
However,  the  format  (i.e.,  number  of 
pages,  layout  of  the  text,  etc.)  may  be 
altered. 

Question  3:  Is  the  use  of  a  facsimile 
signattue  (e.g.,  printed,  stamped, 
autopenned,  etc.)  on  the  Form  MCS-90B 
endorsement  acceptable? 

Guidance:  Yes. 
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PART  300-fEOERAL  MOTOR  CARRIER 
SAFETY  REGULATIONS:  GENERAL 

Sections  Intsrpreted 

3M.3    G«iMral  Applicability 
390.  S    Dilutions 

390.9    SUt0  and  Local  Laws,  Effisct  on 
390. 1 5    Assistanoa  in  Investigations  and 
Special  Studies 

390.21      Marking  nt  rfmnm^rriiil  Mntnr 

Vehicles 
39a23    Relief  Pram  Hours-of-Servica 

Regulations— Oisastars 
39a31    Copies  of  Records  or  Documents 

Special  Topics — Serious  Pattem  of 
Violations 

Section  390.3    Genera]  Applicability 

Question  1:  Does  the  government 
exception  in  §  390.3(f)(^  ^PP^y  to  motor 
carriers  doing  business  with  the 
government? 

Guidance:  No.  The  exception  applies 
only  when  the  govmrunent  is  the  motor 
carrier. 

Question  2:  Are  the  FMCSRs 
applicable  to  drives  and  CMVs  which 
transport  tools,  equipment,  and  supplies 
atross  State  lines  in  a  CMV? 

Guidance:  Yes,  the  FMCSRs  are 
applicable  to  driven  and  CMVs  in 
interstate  commerce  which  transport 
property.  The  property  in  this  situation 
is  the  tools,  equipment  and  supplies. 

Question  3:  Are  the  operations  of  a 
church  which  provides  bus  tours  to  the 
general  public  for  compensation  subject 
to  the  FMCSRs  as  a  for-hire  motor 
carrier? 

Guidance:  Yes,  the  church  is  a  for-hire 
motor  carrier  of  passengers  subject  to 
the  FMCSRs. 

Question  4:  Are  the  FMCSRs 
applicable  to  the  rail  movement  of 
trailers  and  intermodal  container 
chassis  that  previoiisly  or  subsequently 
were  moved  by  highway  by  a  motor 
carrier  in  interstate  commerce? 

Guidance:  No.  They  are  only  subject 
when  being  moved  as  a  motor  vehicle 
by  highway  by  a  motor  carrier. 

Question  5.  Are  personnel  involved  in 
road  testing  CMVs  across  a  State  line 
subject  to  the  FMCSRs? 

Guidance:  Yes,  any  driver  (including 
mechanics,  technicians,  driver  trainees 
and  other  persoimel)  operating  a  CMV 
in  interstate  commerce  must  be  in 
compliance  with  the  FMCSRs. 

Qiiestion  6:  How  does  one  distinguish 
between  intra-  and  interstate  commerce 
for  the  purposes  of  applicability  of  the 
FMCSRs? 

Guidance:  Interstate  commerce  is 
determined  by  the  essential  character  of 
the  movement,  manifested  by  the 
shipper's  fixed  and  persistent  int«it  at 
the  time  of  shipment,  and  is  ascertained 
from  all  of  the  facts  and  circumstances 
surrounding  the  transportation.  When 


the  intent  of  the  transportation  being 
performed  is  interstate  in  nat\ire,  even 
when  the  route  is  within  the  boundaries 
of  a  single  State,  the  driver  and  CMV  are 
subject  to  the  FMCSRs. 

Question  7:  Are  Red  Cross  vehicles/ 
drivers  subject  to  the  FMCSRs? 

Guidance:  Red  Cross  vehicles/drivers 
used  to  provide  emergency  relief  imder 
the  provisions  of  §  390.23  are  not 
subject  to  the  FMCSRs  while  providing 
the  relief.  However,  these  vehicles/ 
drivers  would  be  subject  when 
operating  at  other  times,  provided  they 
are  used  in  interstate  commerce  and  the 
vehicles  meet  the  definition  of  a  CMV. 

Question  8:  May  a  motor  carrier 
require  fingerprinting  as  a  pre- 
employment  condition?         ^ 

Guidance:  The  FMCSRs  do  not 
require  or  prohibit  fingerprinting  as  a 
condition  of  employment.  Section 
390.3(d)  allows  employers  to  enforce 
more  stringent  requirements. 

Question  9:  Are  the  FMCSRs 
applicable  to  drivers/vehicles  operated 
by  a  State  or  local  educational 
institution  which  is  a  poUtical 
subdivision  of  the  State? 

Guidance:  Section  390.3(0(2) 
specifically  exempts  transportation 
performed  by  a  State  or  a  political 
subdivision  including  any  agency  of  a 
State  or  locahty  from  the  FMCSRs.  The 
drivers,  hovrever,  may  be  subject  to  the 
CDL  requirements  and/or  State  laws  that 
are  similar  to  the  FMCSRs. 

Question  10:  Are  the  FMCSRs 
applicable  to  drivers/vehicles  operated 
by  a  transit  authority  owned  and 
operated  by  a  State  or  a  political 
subdivision  of  the  State? 

Guidance:  Section  390.3(f)(2) 
specifically  exempts  transportation 
performed  by  the  Federal  Government, 
a  State,  or  any  political  subdivision  of 
a  State  from  the  FMCSRs.  However,  this 
exemption  does  not  apply  to  the  CDL 
requirements  in  part  383.  Also,  if 
governmental  entities  engage  in 
interstate  charter  transportation  of 
passengers',  they  must  comply  with 
accident  report  retention  requirements 
of  part  390. 

Question  11:  Is  the  interstate 
transportation  of  students,  teachers  and 
parents  to  school  events  such  as  athletic 
contests  and  field  trips  periormed  by 
municipalities  subject  to  the  FMCSRs?  If 
a  fee  is  charged  to  defer  the 
municipaUty's  expenses,  does  this  affect 
the  applicability  of  the  regulations? 

Guidance:  Section  390.3(f)(2) 
specifically  exempts  transportation 
performed  by  the  Federal  Government, 
a  State,  or  any  political  subdivision  of 
a  State  from  the  FMCSRs.  Charging  a  fee 
to  defer  governmental  costs  does  not 
affect  this  exemption. 


However,  this  exemption  does  not 
apply  to  the  CDL  requirements  in  part 
383.  Also,  if  govenunental  entities 
engage  in  interstate  charter 
transportation  of  passengers,  they  must 
comply  with  accident  report  retention 
requirements  of  part  390. 

Question  12:  What  is  the  applicability 
of  the  FMCSRs  to  school  bus  operations 
performed  by  Indian  Tribal 
Governments? 

Guidance:  Transportation  performed 
by  the  Federal  Government,  States,  or 
poUtical  subdivisions  of  a  State  is 
generally  excepted  from  the  FMCSRs. 
This  general  exception  includes  Indian 
Tribal  Governments,  which  for  purposes 
of  §  390.3(f)  are  equivalent  to  a  State 
governmental  entity.  When  a  driver  is 
employed  and  a  bus  is  operated  by  the 
govenunental  entity,  the  operation 
would  not  be  subject  to  the  FMCSRs, 
with  the  following  exceptions:  The 
requirements  of  part  383  as  they  pertain 
to  commercial  driver  licensing 
standards  are  applicable  to  every  driver 
operating  a  CMV,  and  the  accident 
report  retention  requirements  of  part 
390  are  applicable  when  the 
govenunental  entity  is  performing 
interstate  charter  transportation  of 
passengers. 

Question  13:  A  motor  carrier 
dispatches  an  empty  CMV  from  State  A 
into  adjoining  State  B  in  order  to 
transport  cargo  or  passengers  between 
two  points  in  State  B,  and  then  to  return 
empty  to  State  A.  Does  the 
transportation  of  cargo  or  passengers 
within  State  B  constitute  interstate 
commerce? 

Guidance:  Yes.  The  courts  and  the 
ICC  developed  a  test  that  clarifies  the 
legal  status  of  intrastate  portions  of 
interstate  trips.  The  character  of  the 
intrastate  leg  depends  on  the  shipper's 
fixed  and  persistent  intent  when  the 
transportation  began.  The  fixed  and 
persistent  intent  in  this  case  was  to 
move  property — the  vehicle  itself — 
across  State  lines  and  between  two 
points  in  State  B  where  it  was  used  to 
haul  cargo  or  passengers.  The 
transportation  within  State  B,  therefore, 
constitutes  interstate  commerce.  In 
some  cases  the  motor  carrier  may  be  the 
shipper. 

Question  14:  What  is  the  applicability 
of  the  FMCSRs  to  motor  carriers  owning 
and  operating  school  buses  that  contract 
with  a  mimicipality  to  provide  pupil 
transportation  services? 

Guidance:  For  the  piuposes  of  the 
FMCSRs,  parts  390-399.  "school  bus 
operation"  means  the  use  of  a  school 
bus  to  transport  school  children  and/or 
school  personnel  from  home  to  school 
and  from  school  to  home.  A  "school 
bus"  is  a  passenger  motor  vehicle 
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designed  to  carry  more  than  10 
passengers  in  addition  to  the  driver,  and 
used  primarily  for  school  bus  operations 
(see  §  390.5).  School  bus  operations  and 
transportation  performed  by  government 
entities  are  specifically  exempted  from 
the  FMCSRs  under  §  390.3(f). 

However,  anyone  operating  school 
buses  under  contract  with  a  school  is  a 
for-hire  motor  carrier.  When  a 
nongovenunent,  for-hire  motor  carrier 
transports  children  to  school-related 
functions  other  than  "school  bus 
oj)eration"  such  as  sporting  events,  class 
trips,  etc.,  and  operates  across  State 
lines,  its  operation  must  be  conducted 
in  accordance  with  the  FMCSRs.  This 
applies  to  motor  carriers  that  operate 
CMVs  as  defined  imder  part  390  which 
includes  vehicles  which  have  a  GVWR 
of  10,001  poimds  or  more  or  are 
designed  or  used  to  carry  passengers  for 
compensation,  except  6-passenger 
taxicabs  not  operating  on  fixed  routes. 

In  certain  instances,  carriers 
providing  school  bus  transportation  are 
not  subject  to  the  Bus  Regulatory 
Reform  Act  of  1982  and  die  minimum 
financial  responsibility  requirements 
(part  387)  issued  under  this  Act. 
Transportation  of  school  children  and 
teachers  that  is  organized,  sponsored, 
and  paid  for  by  the  school  district  is  not 
subject  to  part  387.  Therefore,  school 
bus  contractors  must  comply  with  the 
FMCSRs  for  interstate  trips  such  as 
sporting  events  and  class  trips  but  are 
not  required  by  Federal  regulations  4o 
carry  a  specific  level  of  insurance 
coverage. 

For  these  operations  provided  by 
school  bus  contractors  that  are  subject  to 
the  FMCSRs,  the  motor  carriers  must 
keep  driver  and  vehicle  records  as 
required  by  the  regulations.  This  would 
include  driver  qualifications  records 
(part  391),  driver  records  of  duty  status 
(part  395),  accident  report  retention 
(part  390),  and  inspection,  repair,  and 
maintenance  records  (part  396)  for  the 
drivers  and  vehicles  that  are  used  on  the 
trips  that  are  subject  to  the  FMCSRs. 
These  records  are  not  required  under 
the  FMCSRs  for  the  other  vehicles  in  the 
motor  carrier's  fleet  that  are  not  subject 
to  the  regulations. 

Question  15:  May  drivers  be  coerced  * 
into  employing  loading  or  unloading 
assistance  (lumpers)? 

Guidance:  No.  The  Motor  Carrier  Act 
of  1980  made  it  illegal  to  coerce 
someone  into  unwanted  loading  or 
unloading  and  require  payment  for  it 
(49  U.S.Q  14103,  previously  49  U.S.C. 
11109).  The  FHWA  is  responsible  for 
the  enforcement  of  regulations 
forbidding  coercion  in  the  use  of 
liunpers. 


Question  16:  a.  Are  vehicles  which,  in 
the  course  of  interstate  transportation 
over  the  highway,  are  off  the  highway, 
loading,  imloading  or  waiting,  subject  to 
the  FMCSRs  during  these  times? 

b.  Are  vehicles  and  drivers  used 
wholly  within  terminals  and  on 
premises  or  plant  sites  subject  to  the 
FMCSRs? 

Guidance: 

a.  Yes. 

b.  No. 

Question  17:  What  protection  is 
afforded  a  driver  for  refusing  to  violate 
the  FMCSRs? 

Guidance:  Section  405  of  the  STAA 
(49  U.S.C.  31105)  states,  in  part,  that  no 
person  shall  discharge,  discipline,  or  in 
any  manner  discriminate  ag^nst  an 
employee  with  res{>ect  to  the 
employee's  compensation,  terms, 
conditions,  or  privileges  of  employment 
for  refusing  to  operate  a  vehicle  when 
such  operation  constitutes  a  violation  of 
any  Federal  rule,  regulation,  standard, 
or  order  applicable  to  CMV  safety.  In 
such  a  case,  a  driver  may  submit  a 
signed  complaint  to  the  Occupational 
Safety  and  Health  Administration. 

Question  18:  Are  persons  who  operate 
CMVs  for  the  personal  conveyance  of 
their  fiiends  or  family  members  "private 
motor  carriers  of  passengers 
(nonbusiness)"  as  defined  in  §  390.5? 

Guidance:  No.  Nonbusiness  private 
motor  carriers  of  passengers  (PMCPs)  do 
not  include  individuals  providing 
personal  conveyance  of  passengers  for 
recreational  purposes.  A  nonbusiness 
PMC?  must  be  engaged  in  some  group 
activity.  For  example,  organizations  that 
are  exempt  imder  the  Internal  Revenue 
Code  (26  U.S.C.  501)  and  provide 
transportation  for  their  members  would 
generally  be  considered  nonbusiness 
PMCPs:  Religious,  charitable,  scientific, 
and  educational  organizations,  scouting 
groups,  sports  clubs,  fraternal  societies 
or  lodges,  etc. 

Question  19:  "Unless  otherwise 

specifically  provided,"  §  390.3(f)(2) 
exempts  certain  government  entities  and 
their  drivers  from  compUance  with  49 
CFR  Chapter  HI,  Subchapter  B,  i.e.,  parts 
350-399.  Which  parts  are  covered  by 
this  exemption  and  which  are 
"otherwise  specifically"  excluded? 

Guidance:  Government  employers 
and  drivers  are  exempt  from  compliance 
with  parts  325,  385,  387,  and  390-399. 
However,  they  must  comply  with  the 
drug  and  alcohol  testing  requirements  in 
part  382  and  the  CDL  requirements  in 
part  383.  Parts  350.  355,  384,  386,  388, 
and  389  do  not  directly  regulate  CMV 
operators,  pubUc  or  private,  and  the 
question  of  an  exemption  therefore  does 
not  arise. 


Question  20:  Do  the  FMCSRs  apply  to 
Indian  Tribal  Governments? 

Guidance:  Under  §  390.3(0(2), 
transportation  performed  by  the  Federal 
Government,  States,  or  political 
subdivisions  of  a  State  is  generally 
exempt  from  the  FMCSRs.  Indian  Tribal 
Governments  are  considered  equivalent 
to  a  State  governmental  entity  for 
purposes  of  this  exemption.  Thus,  when 
a  driver  is  employed  by  and  is  operating 
a  CMV  owned  by  a  governmental  entity, 
neither  the  driver,  the  vehicle,  nor  the 
entity  is  subject  to  the  FMCSRs,  with 
the  following  exceptions: 

(1)  The  requirements  of  part  383 
relating  to  CMV  driver  Uoensing 
standards; 

(2)  The  drug  testing  requirements  in 
part  382; 

(3)  Alcohol  testing  when  an  employee 
is  performing,  about  to  perform,  or  juist 
performed  safety-sensitive  functions. 
For  the  purposes  of  alcohol  testing, 
safety-sensibve  functions  are  defined  in 
§  382.107  as  any  of  those  on-duty 
functions  set  forth  in  §  395.2  On-Duty 
time,  paragraphs  (1)  through  (6), 
(generally,  driving  and  related  activities) 
and; 

(4)  The  accident  report  retention 
requirements  of  §  390.15  are  appUcable 
when  the  governmental  entity  is 
performing  interstate  charter 
transp<»tation  of  passengers. 

Question  21 :  Does  the  exempticm  in 
§390.3(0(3)  for  the  "occasional 
transportation  of  personal  property  by 
individuals  not  for  compensation  nor  in 
the  furtherance  of  a  commercial 
enterprise"  apply  to  persons  who 
occasionally  use  CMVs  to  transport  cars, 
boats,  horses,  etc.,  to  races, 
tournaments,  shows  or  similar  events, 
even  if  prize  money  is  offered  at  these 
events? 

Guidance:  The  exemption  would 
apply  to  this  kind  of  transportation, 
provided:  (1)  The  underlying  activities 
are  not  undertaken  for  profit,  i.e.,  (a) 
prize  money  is  declared  as  ordinary 
income  Ux  tax  purposes,  and  (b)  the  cost 
of  the  underlying  activities  is  not 
deducted  as  a  business  expense  for  tax 
purposes;  and,  where  relevant;  (2) 
corporate  sponsorship  is  not  involved. 
Drivers  must  confer  with  their  State  of 
licensure  to  determine  the  licensing 
provisions  to  which  they  are  subject. 

Question  22:  If,  after  December  18,    - 
1995.  a  Mexico-based  driver  is  found 
operating  beyond  the  boimdaries  of  the 
four  border  States  allowed  by  the  North 
American  Free  Trade  Agreement 
(NAFTA),  is  that  driver  in  violation  of 
the  FMCSRs?  If  so,  which  one? 

Guidance:  No.  Driving  beyond  the 
four  border  States  is  not.  in  and  of  itself, 
a  violation  of  the  FMCSRs. 
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Question  23:  Is  transportation  within 
the  boundaries  of  a  State  between  a 
place  in  an  Indian  Reservation  and  a 
place  outside  such  reservation  interstate 
conunerce? 

Guidance:  No.  such  transportation  is 
considered  to  be  intrastate  commerce. 
An  Indian  reservation  is  geographically 
located  within  the  area  of  a  State. 
Enforcement  on  Indian  reservations  is 
inherently  Federal,  unless  such 
authority  has  been  granted  to  the  States 
by  Congressional  enactment,  accepted 
by  the  States  where  appropriate,  and 
consented  to  by  the  Indian  tribes. 

Question  24:  To  what  extent  does  the 
FHWA  have  jurisdiction  to  regulate  the 
qualifications  and  hours  of  service  of 
CMV  drivers  engaged  in  interstate  or 
foreign  commerce  if  the  drivers  only 
occasionally  operate  in  interstate  or 
foreign  commerce? 

Guidance:  The  FHWA  published  an 
interpretation  in  the  Federal  Register  on 
July  23. 1981  (46  FR  37902)  on  this 
subject.  The  FHWA  must  show  that  the 
driver  or  motor  carrier  has  engaged  in 
interstate  or  foreign  commerce  within  a 
reasonable  period  of  time  prior  to  its 
assertion  of  jiuisdiction  under  49  U.S.C. 
31136  and  31502. 

The  FHWA  must  show  that  the  driver 
or  motor  carrier  has  actually  operated  in 
interstate  commerce  within  a  reasonable 
period  of  time  prior  to  its  assertion  of 
jurisdiction.  Mere  solicitation  of 
Inisiness  that  would  involve  operations 
in  interstate  commerce  is  not  sufficient 
to  establish  jiirisdiction.  If  jurisdiction 
is  claimed  over  a  driver  who  has  not 
driven  in  interstate  commerce,  evidence 
must  be  presented  that  the  carrier  has 
operated  in  interstate  commerce  and 
that  the  driver  could  reasonably  be 
expected  to  make  one  of  the  carrier's 
interstate  runs.  Satisfactory  evidence 
would  include,  but  not  be  limited  to, 
statements  from  drivers  and  carriers  and 
any  employment  agreements. 

Evidence  of  driving  or  being  available 
for  use  in  interstate  commerce  makes 
the  driver  subject  to  the  FMCSRs  for  a 
4-month  period  from  the  date  of  the 
proof.  For  that  period,  the  motor  carrier 
is  also  required  to  comply  with  those 
portions  of  the  FMCSRs  that  deal  with 
drivers,  driving,  and  records  related  to 
or  generated  by  drivers,  primarily  those 
in  49  CFR  parts  387,  391,  392,  395  and 
396.  The  FHWA  believes  that  the  4- 
month  period  is  reasonable  because  it 
avoids  both  a  week-by-week 
determination  of  jurisdiction,  which  is 
excessively  narrow,  and  the  assertion 
that  a  driver  who  is  used  or  available  for 
use  once  remains  subject  to  the  FMCSRs 
for  an  unlimited  time,  which  is  overly 
inclusive. 


Section  390.5    Definitions 

Question  1:  Do  the  definitions  of 
"farm,"  "farmer"  and  "agricultiu-al 
crops"  apply  to  greenhouse  operations? 

Guidance:  Yes. 

Question  2:  Is  a  vehicle  used  to 
transport  or  tow  anhydrous  ammonia 
nurse  tanks  considered  a  CMV  and 
subject  to  FMCSRs? 

Guidance:  Yes.  provided  the  vehicle's 
GVWR  or  GCWR  meets  or  exceeds  that 
of  a  CMV  as  defined  in  §  390.5  and/or 
the  vehicle  transports  HM  in  a  quantity 
that  requires  placarding. 

Question  3:  If  a  vehicle's  GVWR  plate 
and/or  VIN  number  are  missing  but  its 
actual  gross  weight  is  10.001  poimds  or 
more,  may  an  enforcement  officer  use 
the  latter  instead  of  GVWR  to  determine 
the  applicability  of  the  FMCSRs? 

Guidance:  Yes.  The  only  apparent 
reason  to  remove  the  manufacturer's 
GVWR  plate  or  VIN  niunber  is  to  make 
it  impossible  for  roadside  enforcement 
officers  to  determine  the  applicability  of 
the  FMCSRs,  which  have  a  GVWR 
threshold  of  10.001  pounds.  In  order  to 
frustrate  willful  evasion  of  safety 
regulations,  an  officer  may  therefore 
presume  that  a  vehicle  which  does  not 
have  a  manufectur^r's  GVWR  plate  and/ 
or  does  not  have  a  ViN  number  has  a 
GVWR  of  10.001  pounds  or  more  if:  (1) 
It  has  a  size  and  configuration  normally 
associated  with  vehicles  that  have  a 
GVWR  of  10.001  pounds  or  more;  and 
(2)  It  has  an  actual  gross  weight  of 
10,001  poimds  or  more. 

A  motor  carrier  or  driver  may  rebut 
the  prestmiption  by  providing  the 
enforcement  officer  the  GVWR  plate,  the 
VIN  number  or  other  information  of 
comparable  reliabihty  which 
demonstrates,  or  allows  the  officer  to 
determine,  that  the  GVWR  of  the  vehicle 
is  below  the  jurisdictional  weight 
threshold. 

Question  4:  If  a  vehicle  with  a 
manufactiirer's  GVWR  of  less  than 
10.001  pounds  has  been  structiu-ally 
modified  to  carry  a  heavier  load,  may  an 
enforcement  officer  use  the  higher 
actual  gross  weight  of  the  vehicle, 
instead  of  the  GVWR,  to  determine  the 
applicability  of  the  FMCSRs? 

Guidance:  Yes.  The  motor  carrier's 
intent  to  increase  the  weight  rating  is 
shown  by  the  structural  modifications. 
When  the  vehicle  is  used  to  perform 
functions  normally  performed  by  a 
vehicle  with  a  hi^er  GVWR,  §  390.33 
allows  an  enforcement  officer  to  treat 
the  actual  gross  weight  as  the  GVWR  of 
the  modified  vehicle. 

Question  5:  A  driver  used  by  a  motor 
carrier  operates  a  CMV  to  and  from  his/ 
her  residence  out  of  State.  Is  this 
considered  interstate  commerce? 


Guidance:  If  the  driver  is  operating  a 
CMV  at  the  direction  of  the  motor 
carrier,  it  is  considered  interstate 
commerce  and  is  subject  to  the  FMCSRs. 
If  the  motor  carrier  is  allowing  the 
driver  to  use  the  vehicle  for  private 
personal  transportation,  such 
transportation  is  not  subject  to  the 
FMCSRs. 

Question  6:  Is  transporting  an  empty 
CMV  across  State  lines  for  purposes  of 
repair  and  maintenance  considered 
interstate  commerce? 

Guidance:  Yes.  The  FMCSRs  are 
applicable  to  drivers  and  CMVs  in 
interstate  commerce  which  transport 
property.  The  property  in  this  situation 
is  the  empty  CMV. 

Question  7:  Does  off-road  motorized 
construction  equipment  meet  the 
definitions  of  "motor  vehicle"  and 
"commercial  motor  vehicle"  as  used  in 
§§383.5  and  390.5? 

Guidance:  No.  Off-road  motorized 
construction  equipment  is  outside  the 
scope  of  these  definitions:  (1)  When 
operated  at  construction  sites:  and  (2) 
when  o{>erated  on  a  public  road  open  to 
unrestricted  public  travel,  provided  the 
equipment  is  not  used  in  furtherance  of 
a  transportation  purpose.  Occasionally 
driving  such  equipment  on  a  public 
road  to  reach  or  leave  a  construction  site 
does  not  amount  to  furtherance  of  a 
transportation  purpose.  Since 
constniction  equipment  is  not  designed 
to  operate  in  traffic,  it  should  be 
accompanied  by  escort  vehicles  or  in 
some  other  way  separated  from  the 
public  traffic.  This  equipment  may  also 
be  subject  to  State  or  local  permit 
requirements  with  regard  to  escort 
vehicles,  special  markings,  time  of  day, 
day  of  the  week,  and/or  the  specific 
route. 

Question  8:  What  types  of  equipment 
are  included  in  the  category  of  off-road 
motorized  construction  equipment? 

Guidance:  The  definition  of  off-road 
motorized  construction  equipment  is  to 
be  narrowly  construed  and  limited  to 
equipment  which,  by  its  design  and 
function  is  obviously  not  intended  for 
use,  nor  is  it  used  on  a  public  road  in 
furtherance  of  a  transportation  piu^ose. 
Examples  of  such  equipment  include 
nfotor  scrapers,  backhoes.  motor 
graders,  compactors,  tractors,  trenchers, 
bulldozers  and  railroad  track 
maintenance  cranes. 

Question  9:  Are  mobile  cranes 
operating  in  interstate  commerce  subject 
to  the  FMCSRs? 

Guidance:  Yes.  the  definition  of  CMV 
encompasses  mobile  cranes. 

Question  10:  Does  the  FHWA  define 
for-hiie  transportation  of  passengers  the 
same  as  the  former  ICC  did? 
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Guidance:  To  the  extent  FHWA's 
authority  stems  from  49  U.S.C.  31502  or 
other  sections  of  Title  49  which  are 
rooted  in  the  Interstate  Commerce  Act, 
the  FHWA  is  boimd  by  judicial 
precedent  and  legislative  history  in 
interpreting  that  Act,  much  of  which 
relates  to  the  operations  of  the  former 
ICC.  However,  since  the  MCSA  of  1984 
re-established  the  FHWA's 
jtuisdictional  authority  and  resulted  in 
a  re-promulgation  of  the  FMCSRs,  the 
FHWA  has  been  establishing  its  own 
precedents  based  on  "safety"  rather 
than  "economics"  as  the  overriding 
consideration.  This  has  resulted  in  some 
deviation  in  the  definition  of  terms  by 
the  two  agencies,  e.g.,  commercial 
zones,  for-hire  transportation,  etc. 

The  term  "for-hire  motor  carrier"  as 
defined  in  part  390  means  a  person 
engaged  in  the  transportation  of  goods 
or  passengers  for  compensation.  The 
FHWA  has  determined  that  any 
business  entity  that  assesses  a  fee, 
monetary  or  otherwise,  directly  or 
indirectly  for  the  transportation  of 
passengers  is  operating  as  a  for-hire 
carrier.  Thus,  the  transportation  for 
compensation  in  interstate  commerce  of 
passengers  by  motor  vehicles  (except  in 
six-passenger  taxicabs  operating  on 
fixed  routes)  in  the  following  operations 
would  typically  be  subject  to  all  parts  of 
the  FMCSRs,  including  part  387: 
Whitewater  river  rafters,  hotel/motel 
shuttle  transporters,  rental  car  shutUe 
services,  etc  These  are  examples  of  for- 
hire  carriage  because  some  fee  is 
charged,  usually  indirectly  in  a  total 
package  charge  or  other  assessment  for 
transportation  performed. 

Question  11:  A  company  has  a  truck 
with  a  GVWR  under  10,001  pounds 
towing  a  trailer  with  a  GVWR  imder 
10,001  pounds.  However,  Uie  GVWR  of 
the  tinck  added  to  the  GVWR  of  the 
trailer  is  greater  than  10,001  pounds. 
Would  the  company  operating  this 
vehicle  in  interstate  commerce  have  to 
comply  with  the  FMCSRs? 

Guidance:  Section  390.5  of  the 
FMCSRs  includes  in  the  definition  of 
CMV  a  vehicle  with  a  GVWR  or  GCWR 
of  10.001  or  more  pounds.  The  section 
further  defines  GCWR  as  the  value 
specified  by  the  manufacturer  as  the 
loaded  weight  of  a  combination 
(articulated)  vehicle.  Therefore,  if  the 
GVWR  of  the  truck  added  to  the  GVWR 
of  the  trailer  exceeds  10,001  pounds,  the 
driver  and  vehicle  are  subject  to  the 
FMCSRs. 

Question  12:  A  CMV  becomes  stuck  in 
a  median  or  on  a  shoulder,  and  has  had 
no  contact  with  amother  vehicle,  a 
pedestrian,  or  a  fixed  object  prior  to 
becoming  stuck.  If  a  tow  truck  is  used 
to  pull  the  CMV  back  onto  the  traveled 


portion  of  the  road,  would  this  be 
considered  an  accident? 

Guidance:  No. 

Question  13:  To  what  extent  would 
the  windshield  and/or  mirrors  of  a 
vehicle  have  to  be  damaged  in  order  for 
it  to  be  considered  "disabling  damage" 
as  used  in  the  definition  of  an  accident 
in  §390.5? 

Guidance:  The  decision  as  to  whether 
damage  to  a  windshield  and/or  mirrors 
is  disabling  is  left  to  the  discretion  of 
the  investigating  officer. 

Question  14:  Is  the  tillerman  who 
controls  the  steerable  rear  axle  of  a 
vehicle  so  equipped  a  driver  subject  to 
the  FMCSRs  while  operating  in 
interstate  commerce? 

Guidance:  Yes.  Although  the 
tillerman  does  not  control  the  vehicle's 
speed  CH-  braking,  the  rear-axle  steering 
he/she  performs  is  essential  to  prevent 
the  trailer  irova  ofitracking  into  other 
lanes  or  vehicles  or  off  the  highway 
entirely.  Because  this  function  is-critical 
to  the  safe  operation  of  vehicles  with 
steerable  rear  axles,  the  tillerman  is  a 
driver. 

Question  15:  Does  the  definition  of  a 
"commercial  motor  vehicle"  in  §  390.5 
of  the  FMCSRs  include  parking  lot  and/ 
or  street  sweeping  vehides? 

Guidance:  If  the  GVWR  of  a  parking 
lot  or  street  sweeping  vehicle  is  10.001 
or  more  pounds,  and  it  operates  in 
interstate  commerce,  it  is  a  CMV. 

Question  16:  Does  a  diiver  leasing 
company  that  hires,  assigns,  trains,  and/ 
or  supervises  drivers  for  a  private  or  for- 
hire  motor  carrier  become  a  motor 
carrier  as  defined  by  49  CFR  390.5? 

Guidance:  No. 

Question  1 7:  May  a  motor  carrier  that 
employs  owner-operators  who  have 
their  own  operating  authority  issued  by 
the  ICC  or  the  Surface  Transportation 
Board  transfer  the  responsibility  for 
compliance  with  the  FMCSRs  to  the 
owner-operators? 

Guidance:  No.  The  term  "employee," 
as  defined  in  §  390.5,  specifically 
includes  an  independent  contractor 
employed  by  a  motor  carrier.  The 
existence  of  operating  authority  has  no 
bearing  upon  the  issue.  The  motor 
carrier  is,  therefore,  responsible  for 
compliance  with  the  FMCSRs  by  its 
driver  employees,  including  those  who 
are  owner-operators. 

Question  18:  Must  a  person  who  is 
injured  in  an  accident  and  inmiediately 
receives  treatment  away  from  the  scene 
of  the  accident  be  transported  in  an 
ambulance? 

Guidance:  No.  Any  type  of  vehicle 
may  be  used  to  transport  an  injured 
person  from  the  accident  scene  to  the 
treatment  site. 


Question  19:  What  is  the  meaning  of 
"immediate"  as  used  in  the  definition  of 
"accident?" 

Guidance:  The  term  "immediate" 
means  without  an  unreasonable  delay. 
A  person  immediately  receives  medical 
treatment  if  he  or  she  is  transported 
directly  from  the  scene  of  an  accident  to 
a  hospital  or  other  medical  facility  as 
soon  as  it  is  considered  safe  and  feasible 
to  move  the  injured  person  away  from 
the  scene  of  the  accident. 

Question  20:  A  person  involved  in  an 
incident  discovers  that  he  or  she  is 
injured  after  leaving  the  scene  of  the 
incident  and  receives  medictd  attention 
at  that  time.  Does  the  incident  meet  the 
definition  of  accident  in  49  CFR  390.5? 

Guidance:  No.  The  incident  does  not 
meet  the  definition  of  accident  in  49 
CFR  390.5  because  the  person  did  not 
receive  treatment  immediately  after  the 
incident. 

Question  21 :  Do  electronic  devices 
which  are  advertised  as  radar  jammers 
meet  the  definition  of  a  radar  detector 
in  49  CFR  390.5? 

Guidance:  Devices  that  are  said  to 
reflect  incoming  energy  passively  or  to 
transmit  steadily  on  the  same  frequency 
as  pohce  radar  imits  are  not  radar 
detectore  because  they  do  not  detect 
radio  microwaves.  Devices  that  are  said 
to  detect  and  isolate  the  incoming  signal 
and  then  to  transmit  on  the  same 
frequency  to  interfere  with  the  police 
unit  would  quahfy  as  radar  detectors. 

Question  22:  Is  a  motor  vehicle 
drawing  a  non-self-propelled  mobile 
home  that  has  one  or  mme  set  of  wheels 
on  the  roadway,  a  driveaway-towaway 
operation? 

Guidance:  Yes,  if  the  mobile  home  is 
a  commodity.  For  example,  the  mobile 
home  is  transported  from  the 
manufacturer  to  the  dealer  or  from  the 
dealer  or  other  seller  to  the  buyer. 

Question  23:  Can  a  truck  tractor 
dravring  a  trailer  be  a  driveavray- 
towaway  operation? 

Guidance:  Yes,  if  the  trailer  is  a 
conunodity.  For  example,  the  trailer  is 
transported  from  the  manufacturer  to 
the  dealer  or  from  the  dealer  or  other 
seller  to  the  buyer. 

Question  24:  Are  trailers  which  are 
stacked  upon  each  other  and  drawn  by 
a  motor  vehicle  by  attachment  to  the 
bottom  trailer,  a  driveaway-towaway 
operation. 

Guidance:  No.  Only  the  bottom  trailer 
has  one  or  more  sets  of  wheels  on  the 
roadway.  The  other  trailers  are  cargo. 

Question  25:  The  definition  of  a 
passenger  CMV  is  a  vehicle  "designed  to 
transport"  more  than  15  passengers, 
including  the  driver.  Does  that  include  . 
standing  passengers  if  the  vehicle  was 
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specifically  designed  to  accommodate 
standees? 

Guidance:  No.  "Designed  to 
transport"  refers  only  to  the  number  of 
designated  seats;  it  does  not  include 
areas  suitable,  or  even  designed,  for 
standing  passengers. 

Question  26:  What  is  considered  a 
"public  road"? 

Guidance:  A  public  road  is  any  road 
under  the  jurisdiction  of  a  public  agency 
and  open  to  public  travel  or  any  road  on 
private  property  that  is  of>en  to  public 
travel. 

Section  390.9    State  and  Local  Laws, 
Effect  on 

Question  1 ;  If  an  interstate  driver  gets 
stopped  by  a  State  enforcement  officer 
for  an  inspection,  would  the  inspecting 
officer  be  enforcing  the  Federal 
regulations  or  State  regulations? 

Guidance:  A  State  enforcement  officer 
can  only  enforce  State  laws.  However, 
under  the  Motor  Carrier  Safety 
Assistance  Program,  quite  often  State 
laws  are  the  same  as  or  similar  to  the 
FMCSRs. 

Section  390. 1 5    Assistance  in 
Investigations  and  Special  Studies 

Question  1 :  May  a  motor  carrier  create 
an  accident  register  of  its  own,  or  is 
there  a  specified  form  that  must  be 
used? 

Guidance:  There  is  no  specified  form. 
A  motor  carrier  may  create  or  use  any 
accident  register  as  long  as  it  includes 
the  elements  required  by  §  390.15. 

Question  2:  Would  the  accident  report 
retention  requirement  in  §  390.15(b)(2) 
include  an  "Adjxister's  Report"  that  is 
normally  considered  to  be  an  internal 
document  of  an  insurance  company? 

Guidance:  No.  The  intent  of 
§  390.15(b)(2)  is  that  motor  carriers 
nuJntain  copies  of  all  dociunents  which 
the  motor  carrier  is  required  by  the 
insiuance  company  to  complete  and/or 
maintain.  Section  390.15(b)(2)  does  not 
require  motor  carriers  to  maintain 
docxunents,  such  as  "Adjuster's 
Reports,"  that  are  typically  internal 
docimients  of  the  insurance  company. 

Question  3:  What  types  of  docimients 
must  a  motor  carrier  retain  to  support  its 
accident  register  and  be  in  compliance 
with  §  390.15(b)? 

Guidance:  The  documents  required  by 
§  390.15(b)(2)  include  all  information 
about  a  particular  accident  generated  by 
a  motor  carrier  or  driver  to  fulfill  its 
accident  reporting  obligations  to  State  or 
other  governmental  entities  or  that 
motor  carrier's  insurer.  The  language  of 
paragraph  (b)(2)  does  not  require  a 
motor  carrier  to  seek  out,  obtain,  and 
retain  copies  of  accident  reports 


prepared  by  State  investigators  or 
insiuers. 

Section  390.21    Marking  of  Commercial 
Motor  Vehicles 

Question  1:  What  markings  must  be 
displayed  on  a  CMV  when  used  by  two 
or  more  motor  carriers? 

Guidance:  The  markings  of  the  motor 
carrier  responsible  for  the  operation  of 
the  CMV  must  be  displayed  at  the  time 
of  transportation.  If  2  or  more  names  are 
on  the  vehicle,  the  name  of  the 
operating  motor  carrier  must  be 
preceded  by  the  words  "operated  by." 

Section  390.23    Relief  From  Hours-of- 
service  Regulations — Disasters 

Question  1:  Does  §  390.23  create  an 
exemption  from  the  FMCSRs  each  and 
every  time  the  delivery  of  electricity  is 
interrupted,  no  matter  how  isolated  or 
minor  the  occurrence? 

Guidance:  The  rule  creates  an 
exemption  from  the  FMCSRs  when 
interruptions  of  electricity  are  severe 
enough  to  trigger  a  declaration  of  an 
emergency  by  a  public  official 
authorized  to  do  so. 

An  interruption  of  electricity  that 
does  not  produce  a  declaration  by  a 
public  official  is  not  an  emergency  for 
purposes  of  the  regulation  and  does  not 
exempt  a  motor  carrier  or  driver  from 
the  FMCSRs.  A  call  reporting  a  downed 
power  line,  whether  directed  to  the 
State  police  or  a  public  utility  company, 
does  not  create  a  declared  emergency. 

The  authority  to  declare  emergencies 
has  been  delegated  to  different  officials 
in  the  various  States.  The  FHWA  has 
not  attempted  to  list  these  officials.  In 
order  to  utilize  the  exemption  provided 
by  §  390.23,  drivers  and  motor  carriers 
must  therefore  ascertain  that  a 
declaration  of  an  emergency  was  made 
by  a  State  or  local  official  authorized  to 
do  so. 

Question  2:  Section  390.23(a) 
provides  that  parts  390  through  399  do 
not  apply  to  any  motor  carrier  or  driver 
operating  a  CMV  to  provide  direct 
assistance  in  an  emergency.  Is  a  motor 
carrier  or  driver  required  to  keep  a 
record  of  the  driver's  on-duty  or  driving 
time  while  providing  relief? 

Guidance:  No. 

Question  3:  After  providing 
emergency  relief  under  §  390.23,  what 
on-duty  houra  must  a  driver  use  to 
determine  how  much  off-duty  time  he/ 
she  must  have  before  returning  to  the 
service  of  the  employing  motor  carrier? 

Guidance:  The  driver  must  total  the 
number  of  hours  worked  while  the 
driver  actually  provided  direct 
assistance  to  the  emergency  relief  effort. 


Section  390.31    Copies  of  Records  or 
Documents 

Question  1 :  May  records  required  by 
the  FMCSRs  be  maintained  in  an 
electronic  format? 

Guidance:  Yes,  provided  the  motor 
carrier  can  produce  the  information 
required  by  the  regulations.  Doctiments 
requiring  a  signature  must  be  capable  of 
replication  (i.e.,  photocopy,  facsimile, 
etc.)  in  such  form  that  will  provide  an 
opportujiity  for  signature  verification 
upon  demand.  If  computer  records  are 
used,  all  of  the  relevant  data  on  the 
original  documents  must  be  included  in 
order  for  the  record  to  be  valid. 

Question  2:  How  long  does  a  motor 
carrier  have  to  produce  records  if  a 
motor  carrier  maintains  all  records  in  an 
electronic  format? 

Guidance:  A  motor  carrier  must 
produce  all  records  maintained  in  an 
electronic  format  within  2  working  days 
after  the  request.  Documents  requiring  a 
signature  must  be  capable  of  replication 
(e.g.,  photocopy,  facsimile,  etc.)  in  such 
form  that  will  provide  an  opportunity 
for  signature  verification  upon  demand. 

Special  Topics — Serious  Pattern  of 
Violations 

Question  1 :  What  constitutes  a 
"serious  pattern"  of  violations? 

Guidance:  A  serious  pattern 
constitutes  violations  that  are  both 
widespread  and  continuing  over  a 
period  of  time.  A  serious  pattern  is  more 
than  isolated  violations.  A  serious 
pattern  does  not  require  a  specific 
nimiber  of  violations. 

PART  391— QUALinCATION  OF  DRIVERS 

Sections  Interpreted 

391.2    General  Exemptions 

391.11     Qualifications  of  Drivers 

391.15    Disqualification  of  Drivers 

391.21     Application  for  Employment 

391.23     Investigation  and  Inquiries 

391.25    Annual  Review  of  Driving  Record 

391 .  27    Record  of  Violations 

391.31     Road  Test 

391.41    Physical  Qualifications  for  Drivers 

391.43    Medical  Examination;  Certivicate  of 

Physical  Examination 
391.45    Persons  who  Must  be  Medically 

Examined  and  Certified 
391.47    Resolution  of  Conflicts  of  Medical 

Evaluation 
391 .49    Waiver  of  Certain  Physical  Deflects 
391.51     Driver  Qualification  Files 
391.63     Intermittent,  Casual,  or  Occasional 

Drivers 
391.65    Drivers  Furnished  by  Other  Motor 

Carriers 

Section  391 .2    General  Exemptions 

Question  1:  Must  exempt  intracity 
zone  (see  §  390.5)  drivera  comply  with 
the  medical  requirements  of  this 
subpart? 
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Guidance:  No,  provided:  a.  the  driver 
was  otherwise  qualified  and  operating 
in  a  municipality  or  exempt  intracity 
zone  thereof  throughout  the  1-year 
period  ending  November  18, 1988;  and, 

b.  the  driver's  medical  condition  has 
not  substantially  worsened  since  August 
23, 1988. 

Question  2:  What  driver  qualification 
requirements  must  a  farm  vehicle  driver 
(as  defined  in  §  390.5)  comply  with  in 
part  391? 

Guidance:  Drivers  meeting  the 
definition  of  "farm  vehicle  dbri»er"  who 
operate  straight  trucks  are  exempted 
from  all  driver  qualification 
requirements  of  part  391.  All  drivers  of 
articulated  motor  vehicles  with  a  GCWR 
of  10,001  pounds  or  more  are  required 
to  possess  a  ciurent  medical  certificate 
as  required  in  §§391.41  and  391.45. 

Section  391 . 1 1    Qualifications  of 
Drivers 

Question  1:  Is  there  a  maximum  age 
limit  for  driving  in  interstate  commerce? 

Guidance:  The  FMCSRs  do  not 
specify  any  maximum  age  limit  for 
drivers. 

Question  2:  Does  the  age  requirement 
in  §  391.11(b)(1)  apply  to  CMV  drivers 
involved  entirely  in  intrastate 
commerce? 

Guidance:  No.  Neither  the  CDL 
requirements  in  part  383  nor  the 
FMCSRs  in  parts  390-399  require 
drivers  engaged  purely  in  intrastate 
commerce  to  be  21  years  old.  The  States 
may  set  lower  age  thresholds  for 
intrastate  drivers. 

Question  3:  What  effect  does  the  Age 
EKscrimination  in  Employment  Act  have 
on  the  minimum  age  requirement  for  an 
interstate  driver? 

Guidance:  None.  The  Age 
Discrimination  in  Employment  Act,  29 
U.S.C.  621-634,  recognizes  an  exception 
when  age  is  a  bona  fide  occupational 
qualification.  29  U.S.C.  623(f)(1). 

Question  4:  May  a  motor  carrier  be 
exempt  from  driver  quaUfication 
requirements  by  hiring  a  driver  leasing 
company  or  temporary  help  service? 

Guidance:  No.  The  l=MCSRs  apply  to, 
and  impose  responsibifities  on,  motor 
carriers  and  their  drivers.  The  FHWA 
does  not  regulate  driver  leasing 
companies  or  temporary  help  service 
companies. 

Question  5:  May  a  motor  carrier 
lawfully  permit  a  person  not  yet 
qualified  as  a  driver  in  accordance  with 
§  391.11  to  operate  a  vehicle  in 
interstate  commerce  for  the  purpose  of 
attending  a  training  and  indoctrination 
course  in  the  operation  of  that  specific 
vehicle? 

Guidance:  No.  If  the  trip  is  in 
interstate  commerce,  the  driver  must  be 
fully  qualified  to  operate  a  CMV. 


Question  6:  Does  the  Military 
Selective  Service  Act  of  1967  require  a 
motor  carrier  to  place  a  returning 
veteran  in  his/her  previous  position 
(driving  interstate)  even  though  he/she 
fails  to  meet  minimum  physical 
standards? 

Guidance:  No.  The  Act  does  not 
require  a  motor  carrier  to  place  a 
returning  veteran  who  does  not  meet  the 
minimum  physical  standards  into  his/ 
her  previous  driving  position.  The 
returning  veteran  must  meet  the 
physical  requirements  and  obtain  a 
meidical  examiner's  certificate  before 
driving  in  interatate  operations. 

Section  391.15    Disqualification  of 
Drivers 

Question  1:  May  a  driver  convicted  of 
a  disqualifying  offense  be  "disqualified" 
by  a  motor  carrier? 

Guidance:  No.  Motor  carriers  have  no 
authority  to  disqualify  driven.  . 
However,  a  conviction  for  a 
disqualifying  offense  automatically 
disqualifies  a  driver  from  driving  for  the 
period  specified  in  the  regulations. 
Thus,  so  long  as  a  motor  carrier  knows, 
or  should  have  known,  of  a  driver's 
conviction  for  a  disqualifying  offense,  it 
is  prohibited  from  using  the  driver 
during  the  disqualification  period. 

Question  2:  Is  a  decision  of  probaticm 
before  judgment  sufficient  for 
disqualification? 

Guidance:  Yes,  provided  the  State 
process  includes  a  finding  of  guilt. 

Question  3:  Is  a  driver  holduig  a  valid 
driver's  license  from  his  or  her  home 
State  but  whose  privilege  to  drive  in 
another  State  has  been  suspended  or 
revoked,  disqualified  bom  driving  by 
§  391.15(b)? 

Guidance:  Yes,  the  driver  would  be 
disqualified  from  interstate  operations 
until  his  privileges  are  restored  by  the 
authority  that  suspended  or  revoked 
them,  provided  the  suspension  resulted 
from  a  driving  violation.  It  is  immaterial 
that  he  holds  a  valid  license  from 
another  State.  All  licensing  actions 
should  be  accomplished  through  the 
CDLIS  or  the  controlling  interstate 
compact. 

Question  4:  What  are  the  differences 
between  the  disqualification  provisions 
listed  in  §§  383.51  and  383.5  and  those 
listed  in  §391.15? 

Guidance:  Part  383  disqualifications 
are  applicable  generally  to  drivers  who 
drive  CMVs  above  26,000  pounds 
GVWR,  regardless  of  where  the  CMV  is 
driven  in  the  U.S.  Part  391 
disqualifications  are  applicable 
generally  to  drivers  who  drive  CMVs 
above  10,000  pounds  GVWR,  only  when 
the  vehicle  is  used  in  interatate 
commerce  in  a  State,  including  the 
District  of  Columbia. 


Question  5:  Do  the  disqualification 
provisions  of  §  391.15  apply  to  offenses 
committed  by  a  driver  who  is  using  a 
company  vehicle  for  personal  reasons 
while  off-duty? 

Guidance:  No.  For  example,  an 
owner-operator  using  his  own  vehicle  in 
an  off-duty  status,  or  a  driver  using  a 
company  truck,  or  tractor  for 
transportation  to  a  motel,  restaurant  or 
home,  would  be  outside  the  scope  of 
this  section  if  he  returns  to  the  same 
terminal  from  which  he  went  off-duty 
(see  §  383.51  for  additional 
information). 

Question  6:  If  a  driver  has  his/her 
privileges  to  drive  a  pleasure  vehicle 
revoked  or  suspended  by  State 
authorities,  but  his/her  privileges  to 
operate  a  CMV  are  left  intact,  would  the 
driver  be  disqualified  imder  the  terms 
set  forth  in  §391.15? 

Guidance:  No.  The  driver  would  not 
be  disqualified  fix>m  pperating  a  CMV. 

Question  7:  If  a  driver  is  convicted  of 
one  of  the  specified  offenses  in 
§  391.15(c),  but  is  allowed  to  retain  his 
driver's  license,  is  he/she  still 
disqualified? 

Guidance:  Yes.  A  driver  who  is 
convicted  of  one  of  the  specified 
offenses  in  §  391.15(c),  or  has  forfeited 
bond  in  collateral  on  account  of  one  of 
these  offenses,  and  who  is  allowed  to 
retain  his/her  driver's  license,  is  still 
disqualified.  The  loss  of  a  driver's 
license  and  convictions  of  certain 
offenses  in  §  391.15(c]  are  entirely 
separate  grounds  for  disqualification. 

Question  8:  If  a  driver  has  his/her 
license  suspended  for  driving  while 
tmder  the  influence  of  alcohol,  and  2 
months  later,  as  a  result  of  this  same 
incident,  the  driver  is  convicted  of  a 
DWI,  must  the  periods  of 
disqualification  be  combined  since 
these  are  both  disqualifying  offenses? 

Guidance:  No.  Disqualification  during 
the  suspension  of  an  operating  Lcense 
continues  until  the  license  is  restored  by 
the  jurisdiction  that  suspended  it. 
Disqualification  for  conviction  of  DWI  is 
for  a  fixed  term.  The  fact  that  the  driver 
was  already  disqualified  for  driving 
under  the  influence  of  alcohol  because 
of  the  suspension  action  may  mean  that 
the  total  time  under  disqualification  tot 
the  DWI  conviction  may  exceed  the 
stated  term. 

Question  9:  If  a  driver  commits  a 
felony  while  operating  a  CMV  but  not  in 
the  employ  of  a  motor  carrier,  is  the 
offense  disqualifying? 

Guidance:  No.  There  are  2  conditions 
required  to  be  present  for  a  felony 
conviction  to  be  a  disqualifying  offense 
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under  §  391.15:  (1)  The  offense  was 
committed  during  on-duty  time;  and  (2) 
thedhver  was  employed  by  a  motor 
carrier  or  was  engaged  in  activities  that 
were  in  furtherance  of  a  conunercial 
enterprise.  However,  neither  of  these 
conditions  is  a  prerequisite  for  a 
disqualifying  offense  under  §  383.51. 


Section  391.21 
Employment 


Application  for 


Question  1:  If  a  driver  submits  an 
application  for  employment  and  has 
someone  else  type,  write,  or  print  the 
answers  to  the  questions  for  him  and  he 
signs  the  application,  does  this 
constitute  a  valid  application? 

Guidance:  Yes.  The  applicant,  by 
signing  the  application,  certifies  that  all 
entries  on  it  and  information  therein  are 
true  and  complete  to  the  best  of  the 
applicant's  knowledge. 

Question  2:  Is  there  a  prescribed  or 
specified  form  that  must  be  used  when 
a  driver  applies  for  employment,  or  can 
a  carrier  develop  its  own  application? 

Guidance:  There  is  no  specified  form 
to  be  used  in  an  application  for 
employment.  Carriers  may  develop  their 
OMm  forms,  which  may  be  tailored  to 
their  specific  needs.  The  application 
form  must,  at  the  minimum,  contain  the 
information  specified  in  §  39 1.2 1(b). 

Question  3:  Section  391.21(b)(ll) 
requires  that  an  appUcation  for 
employment  contain  10  years  of  prior 
employment  information  on  the  driver. 
If  a  foreign  motor  carrier's  home  country 
requires  that  an  application  for 
employment  contain  only  five  years  of 
data,  will  a  foreign  carrier  need  to 
change  its  application  to  collect  10  years 
of  data?  Will  the  foreign  carrier  be 
reqtiired  to  go  back  and  collect  10  years 
of  data  on  its  current  drivers?  What  will 
a  U.S.  motor  carrier  who  employs 
foreign  drivers  be  required  to  do  in  this 
regard? 

Guidance:  A  foreign  motor  carrier 
would  not  be  required  to  collect  10 
years  of  prior  employment  information 
as  long  as  a  foreign  driver  has  an 
appropriate  foreign  commercial  driver's 
licenise,  i.e..  (1)  the  Licencia  Federal  de 
Conductor  (Mexico),  or  (2)  the  Canadian 
National  Safety  Code  conunercial 
driver's  license.  A  U.S.  motor  carrier,  on 
the  other  hand,  would  be  required  to 
collect  10  years  of  prior  employment 
infmnation  when  hiring  foreign  drivers. 
The  carrier  should  also  remember  to 
contact  the  U.S.  Immigration  and 
Naturalization  Service  for  their 
regulations  and  policies  with  respect  to 
hiring  foreign  drivers. 


Section  391.23    Investigation  and 
Inquiries 

Question  1 :  When  a  motor  carrier 
receives  a  request  for  driver  information 
from  another  motor  carrier  about  a 
former  or  current  driver,  is  it  required 
to  supply  the  requested  information? 

Guidance:  Generally  no.  See 
§  382.405.  however,  for  requests 
pertaining  to  drug  and  alcohol  records. 

Section  391 .25    Annual  Review  of 
Driving  Record 

Question  1 :  To  what  extent  must  a 
motor  carrier  review  a  driver's  overall 
driving  record  to  comply  with  the 
requirements  of  §  391.25? 

Guidance:  The  motor  carrier  must 
consider  as  much  information  about  the 
driver's  experience  as  is  reasonably 
available.  This  would  include  all  known 
violations,  whether  or  not  they  are  part 
of  an  official  record  maintained  by  a 
State,  as  well  as  any  other  information 
that  woidd  indicate  the  driver  has 
shown  a  lack  of  due  regard  for  the  safety 
of  the  public.  Violations  of  traffic  and 
criminal  laws,  as  well  as  the  driver's 
involvement  in  motor  vehicle  accidents. 
are  such  indications  and  must  be 
considered.  A  violation  of  size  and 
weight  laws  should  also  be  considered. 

Question  2:  Is  a  driver  service  or 
leasing  company  that  is  not  a  motor 
carrier  permitted  to  perform  annual 
reviews  of  driving  records  (§  391.25)  on 
the  drivers  it  furnishes  to  motor 
carriers? 

Guidance:  The  driver  service  or 
leasing  company  may  perform  annual 
reviews  if  designated  by  a  motor  carrier 
to  do  so. 

Section  391 .27    Record  of  Violations 

Question  1:  Are  notifications  to  a 
motor  carrier  by  a  driver  convicted  of  a 
driver  violation  as  required  by  §  383.31 
to  be  maintained  in  the  driver's 
qualification  file  as  part  of  the 
supporting  docimientation  or 
certifications  noted  in  the  requirements 
listed  in  §  391.27(d)? 

Guidance:  Section  391.27(d)  does  not 
require  documentation  in  the 
qualification  file.  However,  §  391.51 
does  require  that  such  notifications  be 
maintained  in  the  qualification  file. 

Section  391.31    Road  Test 

Question  1 :  Are  employers  still 
required  to  administer  road  tests  since 
all  States  have  implemented  CDL  skills 
testing? 

Guidance:  The  employer  may  accept 
a  CDL  in  lieu  of  a  road  test  if  the  driver 
is  required  to  successfully  complete  a 
road  test  to  obtain  a  CDL  in  the  State  of 
issuance.  However,  if  the  employer 
intends  to  assign  to  the  driver  a  vehicle 


necessitating  the  doubles/triples  or  tank 
vehicle  endorsement,  the  employer 
must  administer  the  road  test  under 
§  391.31  in  a  representative  vehicle. 

Question  2:  How  does  a  student 
enrolled  in  a  driver  training  school 
comply  with  the  requirement  to  pass  a 
road  test? 

Guidance:  The  road  test  is 
administered  only  after  the  student  has 
demonstrated  a  sufficient  degree  of 
{>roficiency  on  a  range  or  off-road 
course.  A  student  who  passes  the  road 
test  and  is  qualified  to  operate  in 
interstate  commerce  could  cross  a  State 
line  in  the  process  of  receiving  training. 

Question  3:  May  a  carrier  use  a 
blanket  certification  of  road  test  for 
specific  vehicles  (driver's  names,  etc., 
left  out)? 

Guidance:  No. 

Question  4:  May  a  motor  carrier 
designate  another  person  or 
organization  to  administer  the  road  test? 

Guidance:  Yes.  A  motor  carrier  may 
designate  another  person  or 
organization  to  administer  the  road  test 
as  long  as  the  person  who  administers 
the  road  test  is  competent  to  evaluate 
and  determine  the  results  of  the  tests. 

Section  391.41     Physical  Qualifications 
for  Drivers 

Question  1:  Who  is  responsible  for 
ensiuing  that  medical  certifications 
meet  the  requirements? 

Guidance:  Medical  certification 
determinations  are  the  responsibility  of 
the  medical  examiner.  The  motor  carrier 
has  the  responsibility  to  ensiue  that  the 
medical  examiner  is  informed  of  the 
minimum  medical  requirements  and  the 
characteristics  of  the  work  to  be 
performed.  The  motor  carrier  is  also 
responsible  for  ensiuing  that  only 
medically  qualified  drivers  are 
operating  CMVs  in  interstate  commerce. 

Question  2:  Do  the  physical 
qualification  requirements  of  the 
FMCSRs  infiinge  upon  a  person's 
religious  beliefs  if  such  behefs  prohibit 
being  examined  by  a  ficensed  doctor  of 
medicine  or  osteopathy? 

Guidance:  No.  "To  determine  whether 
a  governmental  regulation  infringes  on  a 
person's  right  to  freely  practice  his 
religion,  the  interest  served  by  the 
regulation  must  be  balanced  against  the 
degree  to  which  a  person's  ri^ts  are 
adversely  affected.  Biklen  v.  Board  of 
Education,  333  F.  Supp.  902  (N.D.N. Y. 
1971)  afTd  406  U.S.  951  (1972). 

If  there  is  an  important  objective 
being  promoted  by  the  requirement  and 
the  restriction  on  religious  freedom  is 
reasonably  adapted  to  achieving  that 
objective,  the  requirement  should  be 
upheld.  Burgin  v.  Henderson,  536  F.2d 
501  (2d.  Cir.  1976). 
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Based  on  the  tests  developed  by  the 
cotuls  and  the  important  objective 
served,  the  regulation  meets 
Constitutional  standards.  It  does  not 
deny  a  driver  his  First  Amendment 
rights. 

Question  3:  What  are  the  physical 
qu^fication  requirements  for  operating 
a  CMV  in  interstate  commerce? 

Guidance:  The  physical  qualification 
regidations  for  drivers  in  interstate 
commerce  are  found  at  §  391.41. 
Instructions  to  medical  examiners 
performing  physical  examinations  of 
these  drivers  are  found  at  §  391.43. 
Interpretive  guidelines  are  distributed 
upon  request. 

The  qualification  standards  cover  13 
areas  which  directly  relate  to  the  driving 
function.  All  but  four  of  the  standards 
require  a  judgement  by  the  medical 
examiner.  A  person's  qualification  to 
drive  is  determined  by  a  medical 
examiner  who  is  knowledgeable  about 
the  driver's  functions  and  whether  a 
particular  condition  would  interfere 
with  the  driver's  ability  to  operate  a 
CMV  safely.  In  the  case  of  vision, 
hearing,  insulin-using  diabetes,  and 
epilepsy,  the  current  standards  are 
absolute,  providing  no  discretion  to  the 
medical  examiner. 

Question  4:  Is  a  driver  who  is  taking 
prescription  methadone  qualified  to 
drive  a  CMV  in  interstate  commerce? 

Guidance:  Methadone  is  a  habit- 
forming  narcotic  which  can  produce 
drug  dependence  and  is  not  an 
allowable  drug  for  operators  of  CMVs. 

Question  5:  May  the  medical 
examiner  restrict  a  driver's  duties? 

Guidance:  No.  The  only  conditions  a 
medical  examiner  may  impose  upon  a 
driver  otherwise,  qtialified  involve  the 
use  of  corrective  lenses  or  hearing  aids, 
securement  of  a  waiver  or  limitation  of 
driving  to  exempt  intradty  zones  (see 
§  391.43(g)).  A  medical  examiner  who 
believes  a  driver  has  a  condition  not 
specified  in  §  391.41  that  would  affect 
his  ability  to  operate  a  CMV  safely 
should  refuse  to  sign  the  examiner's 
certificate. 

Question  6:  If  an  interstate  driver  tests 
positive  for  alcohol  or  controlled 
substances  under  part  382.  must  the 
driver  be  medically  re-examined  and 
obtain  a  new  medical  examiner's 
certificate  to  drive  again? 

Guidance:  The  driver  is  not  required 
to  be  medically  re-examined  or  to  obtain 
a  new  medical  examiner's  certificate 
provided  the  driver  is  seen  by  an  SAP 
who  evaluates  the  driver,  does  not  make 
a  clinical  diagnosis  of  alcoholism,  and 
provides  the  driver  with  dociunentation 
allowing  the  driver  to  rettun  to  work. 
However,  if  the  SAP  determines  that 
alcoholism  exists,  the  driver  is  not 


qualified  to  drive  a  CMV  in  interstate 
commerce.  The  ultimate  responsibiUty 
rests  with  the  motor  carrier  to  ensure 
the  driver  is  medically  qualified  and  to 
determine  whether  a  new  medical 
examination  should  be  completed. 

Question  7:  Are  drivers  prohibited 
from  using  CB  radios  and  earphones? 

Guidance:  No.  CB  radios  and 
earphones  are  not  prohibited  under  the 
regulations,  as  long  as  they  do  not 
distract  the  driver  and  the  driver  is 
capable  of  complying  with 
§391.41(b)(ll). 

Question  8:  Is  the  use  of  coiunadin,  an 
anticoagulant,  an  automatic 
disqualification  for  drivers  operating 
CMVs  in  interstate  commerce? 

Guidance:  No.  Although  the  FHWA 
1987  "Conference  on  Cardiac  Disorders 
and  Commercial  Drivers"  recommended 
that  drivers  who  are  taking 
anticoagulants  not  be  allowed  to  drive, 
the  agency  has  not  adopted  a  rule  to  that 
effect.  The  medical  examiner  and 
treating  specialist  may,  but  are  not 
required  to,  accept  the  Conference 
recommendations.  Therefore,  the  use  of 
cotunadin  is  not  an  automatic 
disqualification,  but  a  factor  to  be 
considered  in  determining  the  driver's 
physical  qualification  status. 

Section  391.43    Medical  Examination; 
Certificate  of  Physical  Examination 

Question  1:  May  a  motor  carrier,  for 
the  purposes  of  §  391.41,  or  a  State 
driver  licensing  agency,  for  the  purposes 
of  §  383.71 ,  accept  the  results  of  a 
medical  examination  performed  by  a 
foreign  medical  examiner? 

Guidance:  Yes.  Foreign  drivers 
operating  in  the  U.S.  with  a  driver's 
license  recognized  as  equivalent  to  the 
CDL  may  be  medically  certified  in 
accordance  with  the  requirements  of 
pari  391,  subpart  E,  by  a  medical 
examiner  in  the  driver's  home  cotmtry 
who  is  licensed,  certified,  and/or 
registered  to  perform  physical 
examinations  in  that  country.  However, 
U.S.  drivers  operating  in  interstate 
commerce  within  the  U.S.  must  be 
medically  certified  in  accordance  with 
part  391,  subpart  E,  by  a  medical 
examiner  licensed,  certified,  and/or 
registered  to  perform  physical 
examinations  in  the  U.S. 

Question  2:  May  a  urine  sample 
collected  for  purposes  of  performing  a 
subpart  H  test  be  used  to  test  for 
diabetes  as  part  of  a  driver's  FHWA- 
required  physical  examination? 

Guidance:  In  general,  no.  However, 
the  DOT  has  recognized  an  exception  to 
this  general  policy  whereby,  after  60 
milliliters  of  urine  have  been  set  aside 
for  subpart  H  testing,  any  remaining 
portion  of  the  sample  may  be  used  for 


other  nondrug  testing,  but  only  if  such 
other  nondrug  testing  is  required  by  the 
FHWA  (under  part  391,  subpart  E)  such 
as  testing  for  glucose  and  protein  levels. 

Question  3:  Is  a  chest  x-ray  required 
under  the  minimum  medical 
requirements  of  the  FMCSRs? 

Guidance:  No,  but  a  medical  examiner 
may  take  an  x-ray  if  appropriate. 

Question  4:  Does  §  391.43  of  the 
FMCSRs  require  that  physical 
examinations  of  applicants  for 
employment  be  conducted  by  medical 
examiners  employed  by  or  designated 
by  the  carrier? 

Guidance:  No. 

Question  5:  Does  a  medical  certificate 
displaying  a  facsimile  of  a  medical 
examiner's  signature  meet  the 
"signature  of  examining  health  care 
professional"  requirement? 

Guidance:  Yes. 

Question  6:  The  driver's  medical 
exam  is  part  of  the  Mexican  Licencia 
Federal.  If  a  roadside  inspection  reveals 
that  a  Mexico-based  driver  has  not  had 
the  medical  portion  of  the  Licencia 
Federal  re-validated,  is  the  driver 
considered  to  be  without  a  valid 
medical  certificate  or  without  a  valid 
license? 

Guidance:  The  Mexican  Licencia 
Federal  is  issued  for  a  period  of  1 0  years 
but  must  be  re-validated  every  2  years. 
A  condition  of  re-validation  is  that  the 
driver  must  pass  a  new  physical 
examination.  The  dates  for  each  re- 
validation  are  on  the  Licencia  Federal 
and  must  be  stamped  at  the  completion 
of  each  physical.  This  constitutes 
documentation  that  the  driver  is 
medically  qualified.  Therefore,  if  the 
Licencia  Federal  is  not  re-vahdated 
every  2  years  as  specified  by  Mexican 
law,  the  driver's  license  is  considered 
invalid. 

Section  391 .45    Persons  Who  Must  Be 
Medically  Examined  and  Certified 

Question  1 ;  Is  it  intended  that  the 
words  "person"  and  "driver"  be  used 
interchangeably  in  §  391.45? 

Guidance:  Yes. 

Question  2:  Do  the  FMCSRs  require 
applicants,  possessing  a  cturent  medical 
certificate,  to  undergo  a  new  physical 
examination  as  a  condition  of 
employment? 

Guidance:  No.  However,  if  a  motor 
carrier  accepts  such  a  currently  valid 
certificate  from  a  driver  subject  to  part 
382,  the  driver  is  subject  to  additional 
controlled  substance  testing 
requirements  unless  otherwise  excepted 
in  subpart  H. 

Question  3:  Must  a  driver  who  is 
retvuning  from  an  illness  or  injury 
undergo  a  medical  examination  even  if 
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his  current  medical  certificate  has  not 
expired? 

Guidance:  The  FMCSRs  do  not 
require  an  examination  in  this  case 
unless  the  injiu^  or  illness  has  impaired 
the  driver's  ability  to  perform  his/her 
normal  duties.  However,  the  motor 
carrier  may  require  a  driver  returning 
from  any  illness  or  injury  to  take  a 
physical  examination.  But,  in  either 
case,  the  motor  carrier  has  the  obligation 
to  determine  if  an  injury  or  illness 
renders  the  driver  medically 
unqualified. 

Section  391.47    Resolution  of  Conflicts 
of  Medical  Evaluation 

Question  1:  Does  the  FHWA  issue 
formal  medical  decisions  as  to  the 
physical  qualifications  of  drivers  on  an 
individual  basis? 

Guidance:  No,  except  upon  request 
for  resolution  of  a  conJFlict  of  medical 
evaluations. 

Section  391 .49    Waiver  of  Certain 
Physical  Defects 

Question  1:  Since  49  CFR  391.49  does 
not  mandate  a  Skill  Performance 
Evaluation,  does  the  term  "performance 
standard"  mean  that  the  State  must  give 
a  driving  test  or  other  Skill  Performance 
Evaluation  to  the  driver  for  every  waiver 
issued  or  does  this  term  mean  that, 
depending  upon  the  medical  condition, 
the  State  may  give  some  other  type  of 
performance  test?  For  example,  in  the 
case  of  a  vision  waiver,  would  a  vision 
examination  suffice  as  a  performance 
standard? 

Guidance:  Under  the  Tolerance 
Guidelines,  Appendix  C,  Paragraph  3(j), 
each  State  that  creates  a  waiver  program 
for  intrastate  drivers  is  responsible  for 
determining  what  constitutes  "soimd 
medical  ju^ment,"  as  well  as 
determining  the  performance  standard. 
In  the  example  used  above,  a  vision 
examination  would  suffice  as  a 
performance  standard.  It  is  the 
responsibility  of  each  State  estabUshing 
a  waiver  program  to  determine  what 
constitutes  an  appropriate  performance 
standard. 

Section  391.51    Driver  Qualification 
Files 

Question  1 :  When  a  motor  carrier 
purchases  another  motor  carrier,  must 
the  drivers  of  the  acquired  motor  carrier 
be  requalified  by  the  purchasing  motor 
carrier? 

Guidance:  No. 

Question  2:  Is  a  driver  training  school 
required  to  keep  a  driver  quahfication 
file  on  each  student? 

Guidance:  Yes,  if  operating  in 
interstate  commerce. 


Question  3:  Before  December  23, 
1994,  motor  carriers  were  required  to 
maintain  dociunentary  evidence  that 
their  drivers  had  completed  the  written 
examination  specified  by  49  CFR  391.35 
(1994).  The  rule  removing  §  391.35 
became  effective  on  that  date  (59  FR 
60319,  November  23, 1994).  Are  motor 
carriers  required  to  maintain  such 
documentary  evidence  for  drivers 
eniployed  prior  to  December  23. 1994? 

Guidance:  No. 

Question  4:  If  a  motor  carrier 
maintains  complete  driver  qualification 
files  but  cannot  produce  them  at  the 
time  of  the  review  or  within  two 
business  days,  is  it  in  violation  of 
§391.51? 

Guidance:  Yes.  Driver  qualification 
files  must  be  produced  on  demand. 
Producing  driver  qualification  files  after 
the  completion  of  the  review  does  not 
cure  a  record-keeping  violation  of 
§391.51. 

Question  5:  Must  a  driver/employee 
who  was  employed  prior  to  the  deletion 
of  the  section  of  the  FMCSRs  requiring 
certain  dociunentary  proof  of  written 
examination,  and  who  does  not  have 
such  proof  in  his  driver  qualification 
file,  complete  the  exam? 

Guidance:  No.  The  requirement  of 
former  49  CFR  391.35(h)  that  a  driver 
qualification  file  contains  certain 
documents  substantiating  the  driver 
examination  may  not  be  the  basis  of  a 
citation  after  November  23, 1994,  the 
date  on  which  all  requirements 
pertinent  to  a  driver's  written  test  were 
rescinded  (59  FR  60319). 

Section  391 .63    Intermittent,  Casual,  or 
Occasional  Drivers 

Question  I.-  Is  a  person  employed  by 
a  nonmotor  carrier  in  his  normal  duties 
considered  an  intermittent,  casual,  or 
occasional  driver  when  employed  by  a 
motor  carrier  as  a  driver  on  a  part-time 
basis? 

Guidance:  No.  A  person  who  drives 
for  one  motor  carrier  (even  if  it  is  only 
one  day  per  month)  would  not  meet  the 
definition  of  an  intermittent,  casual  or 
occasional  driver  in  §  390.5  since  he/she 
is  employed  by  only  one  motor  carrier. 
The  motor  carrier  must  fully  qualify  the 
driver  and  maintain  a  qualification  file 
on  the  employee  as  a  regularly 
employed  driver. 

Question  2:  How  does  §  391.63  apply 
when  motor  carriers  obtain,  fiitjm  a 
driver  leasing  service,  intermittent, 
casual,  or  occasional  drivers  who  are  on 
temporary  assigiunents  to  multiple 
motor  carriers? 

Guidance:  If  an  intermittent,  casual, 
or  occasional  driver  has  only  been  fully 
quaUfied  by  a  driver  leasing  service  or 
similar  non-motor  carrier  entity,  and  has 


never  been  fully  qualified  by  a  motor 
carrier,  the  first  motor  carrier  employing 
such  a  driver  must  ensure  that  the 
driver  is  fully  qualified,  and  must  keep 
a  complete  driver  qualification  file  for 
that  driver.  It  was  the  intention  of 
§§  391.63  and  391.65  to  require  that  a 
driver,  before  entering  the  status  of  an 
"intermittent,  casual,  or  occasional" 
driver,  be  fully  qualified  by  a  motor 
carrier.  In  a  contractual  relationship 
between  a  motor  carrier  and  a  driver 
leasing  service,  this  may  be 
accompUshed  by  a  motor  carrier 
designating  a  driver  leasing  service  as 
its  agent  to  perform  the  quahfication 
procedures  in  accordance  with  parts  383 
and  391.  However,  in  such  a  case,  the 
motor  carrier  will  be  held  liable  for  any 
violations  of  the  FMCSRs  committed  t^ 
its  agent. 

Question  3:  Must  a  motor  carrier  that 
employs  an  intermittent,  casual,  or 
occasional  driver  to  operate  a  CMV,  as 
defined  in  §  383.5,  (1)  require  the  driver 
to  prepare  and  submit  an  employment 
application  in  accordance  with  §  391.21 
and  (2)  conduct  the  background 
investigation  of  the  driver's  previous 
employers  required  by  §  391.23? 

Guidance:  Section  391.63(a)  (l)-(2) 
exempts  from  compUance  with 
§§  391.21  and  391.23  motor  carriers  that 
use  intermittent,  casual  or  occasional 
drivers  to  operate  CMVs  with  a  gross 
vehicle  (or  combination)  weight  rating 
(GVWR/GCWR)  of  10,001  pounds  or 
more.  These  exemptions  also  apply  to 
carriers  operating  the  heavier  CMVs 
subject  to  parts  382  and  383. 

However,  the  more  limited  driver 
information  and  motor  carrier 
investigation  required  by  parts  382  and 
383  are  not  covered  by  §  391.63. 
Therefore,  a  carrierusing  intermittent, 
casual  or  occasional  drivers  to  operate 
CMVs  with  a  GVWR/GCWR  of  26,001 
pounds  or  more  need  not  require  an 
employment  appUcation  in  accordance 
with  §  391.21,  but  the  driver  must 
furnish  the  information  required  by 
§  383.35(c).  The  carrier  may  conduct  a 
background  investigation  of  the  driver's 
previous  employers  (§  383.35(f)),  and  it 
must  investigate  his/her  previous 
alcohol  and  controlled  substance  test 
results  (§382.413). 

Section  391.65    Drivers  Furnished  by 
Other  Motor  Carriers 

Question  1:  May  a  nonmotor  carrier 
which  owns  a  CMV  prepare  the 
qualification  certificate  provided  for  in 
§391.65? 

Guidance:  No,  only  a  motor  carrier 
which  regularly  employs  a  driver  may 
issue  the  required  certification. 

Question  2:  May  the  certificate  of 
quahfication  as  prescribed  by  §  391.65 
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be  incorporated  into  another  carrier's 
forms  such  as  a  lease  and/or  interchange 
agreement? 

Guidance:  Yes.  However,  the 
certificate  of  quahfication  must  be 
signed  and  dated  by  an  officer  or 
authorized  employee  of  the  regularly 
employing  carrier. 

Question  3:  Is  a  motor  carrier  required 
to  accept  a  certificate  from  the  driver's 
regiilarly  employing  motor  carrier 
certifying  that  the  driver  is  qualified  per 
§391.65? 

Guidance:  No.  If  the  motor  carrier 
chooses  not  to  accept  the  certificate 
issued  by  the  regularly  employing  motor 
carrier  furnishing  the  driver,  die  motor 
carrier  must  then  assume  responsibiUty 
for  assuring  itself  that  the  driver  is  fully 
quahfied  in  accordance  with  part  391. 

Question  4:  If  a  driver  furnished  by 
another  motor  carrier  is  in  the  second 
carrier's  service  for  a  period  of  7 
consecutive  days  or  more,  may  the 
driver  still  fall  under  the  exemption  in 
§391.65? 

Guidance:  No.  The  driver  becomes  a 
regularly  employed  driver  of  the  second 
motor  carrier  and  the  exemption  in 
§391.65  is  inapplicable. 

PART  392— ORIVINQ  OF  MOTOR  VEHICLES 

Sections  Interpreted 

392.3    III  or  Fatigued  Operator 

392.5  Intoxicating  Beverage 

392.6  Schedules  To  Conform  With  Speed 
Limits 

392.7  Equipment,  Inspection,  and  Use 
392.9    Safe  Loading 

392.14    Hazardous  Conditions;  Extreme 

Caution 
392.16    Use  of  Seat  Belts 
392.42    Notification  of  License  Revocation 
392.60    Unauthorized  Persons  Not  To  Be 

Transported 

Section  392.3    III  or  Fatigued  Operator 

Question  1:  What  protection  is 
afforded  a  driver  for  refusing  to  violate 
the  FMCSRs? 

Guidance:  Section  405  of  die  STAA 
(49  US.C.  31105)  states,  in  part,  that  no 
person  shall  discharge,  discipline,  or  in 
any  manner  discriminate  against  an 
employee  with  respect  to  the 
employee's  compensation,  terms, 
conditions,  or  privileges  of  employment 
for  refusing  to  operate  a  vehicle  when 
such  op>eration  constitutes  a  violation  of 
any  Federal  rule.  regiUation,  standard, 
or  order  applicable  to  CMV  safety.  In 
such  a  case,  a  driver  may  submit  a 
signed  complaint  to  the  Occupational 
SaJfety  and  Health  Administration. 

Section  392.5    Intoxicating  Beverage 

Question  1:  Do  possession  and  use  of 
alcoholic  beverages  in  the  passenger 
area  of  a  motorcoach  constitute 
"possession"  of  such  beverages  under 
§  392.5(a)(3)? 


Guidance:  No. 

Question  2:  Can  a  motor  carrier, 
which  finds  a  driver  with  a  detectable 
presence  of  alcohol,  place  him/her  out 
of  service  in  accordance  with  §  392.5? 

Guidance:  No.  The  term  "out  of 
service"  in  the  context  of  §  392.5  refers 
to  an  act  by  a  State  or  Federal  official. 
However,  the  motor  carrier  must 
prevent  the  driver  frtjm  being  on-duty  or 
from  operating  or  being  in  physical 
control  of  a  CMV  for  at  least  as  long  as 
is  necessary  to  prevent  a  violation  of 
§392.5. 

Question  3:  Does  the  prohibition 
against  carrying  alcoholic  beverages  in 
§  392.5  apply  to  a  driver  who  uses  a 
company  vehicle,  for  personal  reasons, 
while  off-duty? 

Guidance:  No.  For  example,  an 
owner-operator  using  his/her  own 
vehicle  in  an  off-duty  status,  or  a  driver 
using  a  company  truck  or  tractor  for 
transportation  to  a  motel,  restaiu-ant.  or 
home,  would  normally  be  outside  the 
scope  of  this  section. 

Question  4:  Would  an  alcohol  test, 
performed  by  an  employer  pursuant  to 
49  CFR  part  382,  wixh  a  residt  greater 
than  0.00  BAG,  but  less  dian  0.02  BAG. 
estabUsh  that  a  driver  was  in  violation 
of  49  CFR  392.5(a)(2),  having  any 
measured  alcohol  concentration  while 
on  duty? 

Guidance:  No.  The  FHWA  beUeves 
that  a  0.02  BAG  is  the  lowest  level  at 
which  a  scientifically  accurate  breath/ 
blood  alcohol  concentration  can  be 
measured  in  an  employer-based  test 
under  part  382.  The  FHWA  further 
beUeves  that  this  use  of  a  0.02  BAG 
standard  is  consistent  with  FHWA's 
long  estabhshed  zero  tolerance  standard 
for  alcohol.  This  guidance  in  no  way 
impedes  or  precludes  any  action  taken 
by  a  law  enforcement  official  because  of 
a  finding  that  a  BAG  level  was  less  than 
0.02  BAG. 

Section  392.6    Shedules  to  Conform 
With  Speed  Limits. 

Question  1:  How  many  miles  may  a 
driver  record  on  his/her  daily  record  of 
duty  status  and  still  be  presiuned  to  be 
in  compUance  with  the  speed  limits? 

Guidance:  Drivers  are  required  to 
conform  to  the  posted  speed  limits 
prescribed  by  the  jurisdictions  in  or 
through  which  the  vehicle  is  being 
operated.  Where  the  total  trip  is  on 
highways  with  a  speed  limit  of  65  mph. 
trips  of  550-600  miles  completed  in  10 
hours  are  considered  questionable  and 
the  motor  carrier  m£y  be  asked  to 
document  that  such  trips  can  be  made. 
Trips  of  600  miles  or  more  will  be 
assumed  to  be  incapable  of  being 
completed  without  violations  of  the 
speed  limits  and  may  be  required  to  be 


dociunented.  In  areas  where  a  55  mph 
spyeed  limit  is  in  effect,  trips  of  450-500 
miles  are  open  to  question,  and  nms  of 
500  miles  or  more  are  considered 
incapable  of  being  made  in  compUance 
with  the  speed  limit  and  hours  of 
service  limitation. 

Section  392.7    Equipment.  Inspection, 
and  Use 

Question  1:  Must  a  driver  prepare  a 
written  report  of  a  pretrip  inspection 
performed  imder  §  392.7? 

Guidance:  No. 

Question  2:  Must  both  drivers  of  a 
team  operation  comply  with  the 
provisions  of  §  392.7  before  driving? 

Guidance:  Section  392.7  states  that  a 
driver  must  be  satisfied  that  the  vehicle 
is  in  good  working  order  before 
operating  the  vehicle.  If  a  driver  is 
satisfied  with  a  co-driver's  inspection, 
or  a  safety  lane  inspection,  then  the 
requirement  of  this  section  wiU  have 
been  met. 

Section  392.9    Safe  Loading 

Question  2;  Is  a  vehicle's  cargo 
compartment  considered  sealed 
according  to  the  terms  of  §  392.9(b)(4) 
when  it  is  secured  with  a  padlock,  to 
which  the  driver  holds  a  key? 

Guidance:  No.  The  driver  has  ready 
access  to  the  cargo  compartment  by 
using  the  padlock  key  and  would  be 
required  to  perform  the  examinations  of 
the  cargo  and  load-securing  devices 
descrilwd  in  §  392.9(b). 

Qjestion  2:  Does  the  FHWA  have 
authority  to  enforce  the  safe  loading 
requirements  against  a  shipper  that  is 
not  the  motor  carrier? 

Guidance:  No,  imless  HM  as  defined 
in  §  172.101  are  involved.  It  is  the 
responsibiUty  of  the  motor  carrier  and 
the  driver  to  ensure  that  any  cargo 
aboard  a  vehicle  is  properly  loaded  and 
sectired. 

Question  3:  How  may  the  motor 
carrier  determine  safe  loading  when  a 
shipper  has  loaded  and  sealed  the 
trailer? 

Guidance:  Under  these  circiunstances, 
a  motor  carrier  may  fulfill  its 
responsibiUties  for  proper  loading  a 
number  of  ways.  Examples  are:  a. 
Arrange  for  supervision  of  loading  to 
determine  compliance;  or 

b.  Obtain  notation  on  the  coimecting 
line  freight  bill  that  the  lading  was 
properly  loaded;  or 

c.  Obtain  approval  to  break  the  seal  to 
permit  inspection. 

Question  4:  Is  there  a  requirement  that 
a  driver  must  personally  load,  block, 
brace,  and  tie  down  the  cargo  on  the 
property  carrying  CMV  he/she  drives? 

Guidance:  No.  But  the  driver  is 
required  to  be  famiUar  with  methods 
and  procedures  for  secimng  cargo,  and 
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may  have  to  adjust  the  cargo  or  load 
securing  devices  pursuant  to  §  392.9(b). 

Section  392.14    Hazardous  Conditions; 
Extreme  Caution 

Question  1 :  Who  makes  the 
determination,  the  driver  or  carrier,  that 
conditions  are  sufficiently  dangerous  to 
warrant  discontinuing  the  operation  of  a 
CMV? 

Guidance:  Under  this  section,  the 
driver  is  clearly  responsible  for  the  safe 
operation  of  the  vehicle  and  the 
decision  to  cease  operation  because  of 
hazardous  conditions. 

Section  392. 1 6    Use  of  Seat  Belts 

(^estion  1:  May  a  driver  be  exempted 
from  wearing  seat  belts  because  of  a 
medical  condition  such  as 
claustrophobia? 

Guidance:  No. 

Question  2:  Are  motorcoach 
passengers  required  to  wear  seat  belts? 

Guidance:  No. 

Section  392. 42    Notification  of  License 
Revocation 

Qiestion  I ;  If  a  driver's  driving 
privilege  is  suspended  as  a  result  of  a 
violation  committed  off-duty,  in  a 
personal  vehicle,  is  the  driver  required 
to  notify  the  employing  motor  carrier 
imder  the  provisions  of  §  392.42? 

Guidance:  Yes. 

Section  392.60    Unauthorized  Persons 
Not  To  Be  Transported 

Question  1:  Does  §  392.60  require  a 
driver  to  carry  a  copy  of  the  written 
authorization  (reqiiired  to  transport 
passengers)  on  board  a  CMV? 

Guidance:  No,  the  authorization  must 
be  maintained  at  the  carrier's  principal 
place  of  business.  At  the  discretion  of 
the  motor  carrier,  a  driver  may  also 
carry  a  copy  of  the  authorization. 

PART  383— PARTS  AND  ACCESSORIES 
NECESSARY  FOR  SAFE  OPERATION 

Sections  Interpreted 

393.11     Lighting  Devices  and  Reflectors 
393.17    Lamps  and  ReQectora— 

Combinations  in  Driveaway-Towaway 

Operation 

393.24  Requirements  for  Head  Lamps  and 
Auxiliary  Road  Lighting  Lamps 

393.25  Requirements  for  Lamps  Other  Than 
Head  Lamps 

393.28  Wiring  To  Be  Protected 

393.31  Overload  Protective  Devices 

393.40  Required  Braiie  Systems 

393.41  Parking  Brake  Systems 

393.42  Brakes  Required  on  Ail  Wheels 

393.43  Breakaway  and  Emergency  Braking 
System 

393.44  Front  Brake  Lines,  Protection 

393.48  Brakes  To  Be  Operative 

393.49  Single  Valve  To  Operate  All  Brakes 

393.51  Warning  Devices  and  Gauges 

393.52  Brake  Perfoimance 


393.60  Glazing  in  Specified  Openings 

393.61  Window  Construction 

393.62  Window  Obstructions 
393.65     All  Fuel  Systems 
393.67    Liquid  Fuel  Tanks 

393.70  Coupling  Devices  and  Towing 
Methods,  Except  for  Driveaway- 
Towaway  Operations 

393.71  Coupling  Devices  and  Towing 
Methods,  Driveaway-Towaway 
Operations 

393.75  Tires 

393.76  Sleeper  Berths 
393.78    Windshield  Wipers 

393.81  Horn 

393.82  Speedometer 

393.83  Exhaust  System 

393.87  Flags  on  Projecting  Loads 

393.88  Television  Receivers 

393.89  Buses.  Driveshaft  Protection 

393.92  Buses.  Marking  Emergency  Doors 

393.93  Seats.  Seat  Belt  Assemblies  and  Seat 
Belt  Assembly  Anchorages 

393.95    Emergency  Equipment  on  All  Power 

Units 
393.100    General  Rules  for  Protection 

Against  Shifting  or  Falling  Cargo 
393.102     Securement  Systems 
393.106    Front-end  Structure 
393.201     Frames 

Special  Topics — CMV  Parts  and 
Accessories 

Section  393. 1 1    Lighting  Devices  and 
Reflectors 

Question  1:  What  is  the  definition  of 
"body"  with  respect  to  trucks  and 
trailers? 

Gu/dance.  The  FMCSRs  do  not    ' 
include  a  definition  of  "body." 
However,  a  truck  or  trailer  body 
generally  means  the  structure  or  fixture 
designed  to  contain,  or  support,  the 
material  or  property  to  be  transported 
on  the  vehicle. 

Question  2:  May  retroreflective  tape 
be  used  in  place  of  side  reflex  reflectors? 

Guidance:  Section  393. 26(b)  cross 
references  FMVSS  108  (49  CFR  571.108, 
S5.1.1.4)  which  allows  reflective 
material  to  be  used  for  side  reflex 
reflectors  under  the  conditions 
described  below.  Retroreflective  tape 
conforming  to  Federal  specification  L- 
S-300,  "Sheeting  and  Tape,  Reflective; 
Non-exposed  Lens,  Adhesive  Backing," 
September  7, 1965,  may  be  used  in 
place  of  side  reflex  reflectors  if  this 
material  as  used  on  the  vehicle,  meets 
the  performance  standards  in  either 
Table  I  or  Table  lA  of  Society  of 
Automotive  Engineers  J594f,  Reflex 
Reflectors,  January  1977. 

Question  5.  Section  393.11,  Footnote 
5,  requires  that  each  converter  dolly  be 
equipped  with  turn  signals  at  the  rear  if 
the  converter  dolly  obsciues  the  turn 
signals  at  the  rear  of  the  towing  vehicle 
when  towed  singly  by  another  vehicle. 
Are  tiUTi  signals  required  on  the  rear  of 
the  converter  dolly  when  the  towing  of 


the  unladen  dolly  prevents  other 
motorists  fix»m  seeing  only  a  portion  of 
the  lenses  of  the  tiun  signals  on  the 
towing  vehicle? 

Guidance:  Yes.  Although  a  portion  of 
the  rear  turn  signal  lenses  on  the  towing 
vehicle  may  be  visible  to  other  drivers, 
the  tiun  signal  generally  would  not 
satisfy  the  visibility  requirements  of 
FMVSS  No.  108  (49  CFR  571.108)  if  the 
converter  dolly  prevents  other  motorists 
from  seeing  the  entire  lens.  The 
visibility  requirements  of  FMVSS  No. 
108  help  to  ensure  that  other  drivers  can 
see  the  turn  signal  from  a  range  of 
positions  to  the  rear  of  the  vehicle. 
Therefore,  turn  signals  on  the  towing 
vehicle  are  considered  to  be  obscured  by 
the  converter  dolly  if  other  motorists' 
view  of  the  lens  is  even  partially 
blocked. 

Question  4:  E)oes  a  CMV  equipped 
with  amber  tail  lamps  in  addition  to  the 
red  tail  lamps  required  to  designate  the 
rear  of  a  CMV  meet  the  lighting 
requirements  of  §  393.11? 

Guidance:  No.  Section  393.11  requires 
that  lighting  devices  on  CMVs  placed  in 
operation  after  March  7, 1989,  meet  the 
requirements  of  FMVSS  No.  108  in 
effect  at  the  time  of  manufactiue.  The 
NHTSA  has  issued  interpretations 
which  indicate  that  the  use  of  amber  tail 
lamps  impairs  the  effectiveness  of  the 
required  lighting  equipment  and  as  such 
is  prohibited  by  FMVSS  No.  108 
(S5.1.3).  Since  NHTSA  does  not  allow 
vehicle  manufacturers  to  install  amber 
tail  lamps,  the  FHWA  has  concluded 
that  the  use  of  amber  tail  lamps  on 
vehicles  placed  in  operation  after  March 
7. 1989,  is  prohibited  by  §  393.11. 

In  the  case  of  vehicles  placed  in 
operation  on  or  before  March  7. 1989, 
§  393.11  requires  that  vehicles  meet 
either  the  lighting  requirements  of  part 
393  or  FMVSS  No.  108  in  effect  at  the 
time  of  manufacture.  Prior  to  the 
December  7, 1988,  final  rule  on  part  393 
(53  FR  49397),  amber  tail  lamps  were 
prohibited  by  §  393.25.  Section 
393.25(e)(3)  (in  the  October  1, 1988 
edition  of  the  Code  of  Federal 
Regulations)  required  all  rear  lamps, 
with  certain  exceptions,  to  be  red.  Since 
tail  lamps  were  not  included  in  the 
exceptions,  the  use  of  amber  tail  lamps 
was  implicitly  prohibited.  Therefore,  a 
vehicle  placed  in  operation  on  or  before 
March  7, 1989,  must  not  be  equipped 
with  amber  tail  lamps  because  the  use 
of  such  lamps  meets  neither  the  lighting 
requirements  of  part  393  nor  FMVSS 
No.  108  in  effect  at  the  time  of 
manufacture. 
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Section  393. 1 7    Lamps  and  Reflectors- 
Combinations  in  Driveaway-Towaway 
Operation 

Question  1:  What  are  the  lighting 
requirements  when  a  tow  truck  is 
pulling  a  wrecked  or  disabled  vehicle? 

Guidance:  A  wrecker  pulling  a 
vehicle  would  be  considered  a 
driveaway-towaway  operation  and 
would  have  to  be  equipped  with  the 
lighting  devices  specified  in  §  393.17 
when  operating  in  interstate  commerce. 

Section  393.24    Requirements  for  Head 
Lamps  and  Auxiliary  Road  Lighting 
Lamps 

Question  1:  Must  additional  lamps 
that  are  not  required  be  operative  if  all 
required  lamps  are  operative? 

Guidance;  No. 

Section  393.25    Requirements  for 
Lamps  Other  Than  Head  Lamps 

Question  1 :  Are  lighting  devices  on 
mobile  homes/house  trailers  required  to 
be  permanently  mounted? 

Guidance:  No.  The  movement  of 
mobile  homes/house  trailers  is 
considered  to  be  a  driveaway-towaway 
operation. 

Question  2:  Are  there  any  special 
lighting  requirements  for  large 
containers? 

Guidance:  No. 

Question  3:  What  are  the  lighting 
requirements  when  a  container  assiunes 
the  structural  requirements  of  a  trailer? 

Guidance:  All  relevant  requirements 
of  the  regulations  must  be  met  by  this 
container/trailer. 

Section  393.28    Wiring  to  be  Protected 

Question  I  .-Does  a  frame  channel  of 
a  CMV  constitute  a  protective  "sheath  or 
tube"  as  specified  in  §  393.28? 

Guidance:  No.  To  be  acceptable,  a 
sheath  or  tube  must  enclose  the  wires 
throughout  their  circumference.  In  the 
absence  of  a  sheath  or  tube,  the  group 
of  wires  must  be  protected  by 
nonconductive  tape,  braid,  or  other 
covering  capable  of  withstanding  severe 
abrasion. 

Section  393.31     Overload  Protective 
Devices 

Qiestion  1:  Must  all  trailers  be 
equipped  with  overload  protective 
devices?  . 

Guidance:  No.  Trailers  do  not  need 
overload  protective  devices  when 
protection  of  trailer  circuits  is  provided 
on  the  towing  vehicle.  A  circuit  breaker 
is  required  only  when  the  head  lamp 
circuit  is  protected  in  common  with  one 
or  more  other  circuits.  A  circixit  breaker, 
if  required,  must  be  an  automatic  reset 
type. 

Section  393.40    Required  Brake 
Systems 

Question  1 :  May  a  system  such  as 
"driveline  brakes"  be  used  as  an 


emergency  brake  provided  it  complies 
with  the  requirements  of  §  393.52? 

Guidance:  Yes.  CMVs  which  were  not 
subject  to  the  emergency  brake 
requirements  of  FMVSS  Nos.  105  or  121 
may  use  "driveline  brakes"  provided 
those  vehicles  meet  the  requirements  of 
§393.52. 

Section  393.41    Parking  Brake  Systems 

Question  1:  May  the  "park"  position 
of  a  CMV's  transmission  be  used  as  a 
parking  brake  to  comply  with  the 
§393.41? 

Guidance:  No.  The  "park"  position  of 
the  transmission  is  only  a  locking 
device  used  to  lock  the  transmission. 

Question  2:  Does  §  393.41  prohibit  air 
brake  systems  from  being  equipped  with 
a  means  to  release  the  spring  brakes  for 
purposes  of  towing  disabled  vehicles  in 
emergency  situations? 

Guidance:  No,  provided  the  brakes  are 
designed  and  maintained  so  they  cannot 
be  released  uinless  adequate  energy  is 
available  to  make  immediate 
reapplication  of  the  brakes  when  the 
brake  system  is  operable. 

Question  3:  Are  parking  brakes 
required  on  every  CMV  manufactured 
before  March  7, 1990? 

Guidance:  No. 

Section  393.42    Brakes  Required  on  All 
Wheels 

Question  1 :  Do  retractable  or  lift  axles 
have  to  be  equipped  with  brakes? 

Guidance:  Yes,  when  the  wheels  are 
in  contact  with  the  roadway. 

Question  2:  Are  unladen  converter 
dollies  covered  by  the  exemption  in 
§  393.42(b)(3)? 

Guidance:  Yes.  However,  if  the 
converter  dolly  is  laden,  the  brakes  must 
be  operable. 

Question  3:  Section  393.42(b)(3)  of  the 
FMCSRs  states  that  any  full  trailer,  any 
semitrailer,  or  any  pole  trailer  having  a 
GVWR  of  3,000  pounds  or  less  must  be 
equipped  with  brakes  if  the  weight  of 
the  towed  vehicle  resting  on  the  towing 
vehicle  exceeds  40  percent  of  the  GVWR 
of  the  towing  vehicle.  Is  the 
manufacturer  of  the  trailer  responsible 
for  ensuring  that  the  trailer  is  equipped 
with  brakes  when  required? 

Guidance:  No.  The  motor  carrier 
pulling  the  trailer  is  responsible  for 
ensuring  that  the  trailer  is  in 
compliance  with  all  applicable 
FMCSRs. 

Section  393.43    Breakaway  and 
Emergency  Braking  System 

Question  1:  Are  tractor  protection 
valves  required  by  §  393.43(b),  or  may 
similar  devices  be  used? 

Guidance:  No.  Similar  devices  may  be 
used  provided  the  devices  meet  the 
performance  requirements  of 
§  3g3.43(b). 


Question  2:  Are  all  brakes  on  a  trailer 
required  to  be  applied  automatically 
upon  breakaway? 

Guidance:  Yes. 

Section  393.44    Front  Brake  lines. 
Protection 

Question  1:  Does  the  term  "rear 
wheels"  include  the  tag  axle  on  a  bus/ 
motorcoach? 

Guidance:  Yes.  The  braking  system  on 
a  bus/motorcoach  must  be  constructed 
so  that  if  any  brake  line  to  either  front 
wheel  is  broken,  the  driver  can  apply 
the  brakes  to  all  of  the  wheels  on  each 
rear  axle. 

Section  393.48    Brakes  To  Be  Operative 

Question  1:  Do  surge  brakes  comply 
vath  §  393.48? 

Guidance:  No.  Section  393.48  requires 
that  brakes  be  operable  at  all  times. 
Generally,  siirge  brakes  are  only 
operative  when  the  vehicle  is  moving  in 
the  forward  direction  and  as  such  do  not 
comply  with  §  393.48  (see  question 
number  1  in  §  393.49). 

Question  2:  If  a  CMV  manufactured 
on  or  after  July  25, 1980  (see  §  393.42) 
has  biake  components  on  the  front  axle, 
and  the  brakes  are  not  operable,  does 
the  vehicle  comply  with  §  393.48? 

Guidance:  No. 

Question  3:  If  a  truck  or  truck  tractor 
manufactured  prior  to  July  25, 1980,  and 
having  3  or  more  axles,  has  inoperable 
brakes  on  the  front  axle  or  some  of  the 
brake  components  are  missing,  would 
the  vehicle  be  in  violation  of  §  393.48? 

Guidance:  Yes.  Section  393.48(a) 
requires  that  all  brakes  with  which  the 
vehicle  is  equipped  must  be  operable  at 
all  times.  Although  §  393.42(b)(1) 
provides  an  exception  to  the 
requirement  for  brakes  on  all  wheels  for 
trucks  and  truck  tractors  with  3  or  more 
axles  and  manufactured  prior  to  July  25, 
1980,  the  exception  does  not  affect  the 
applicability  of  §  393.48  for  those  cases 
in  which  the  vehicle  is  equipped  with 
inoperable  front  wheel  brakes  or  only 
has  certain  portions  of  the  front  wheel 
brake  system  (e.g.,  shoes,  linings, 
chambers,  hoses)  in  place. 

(^estion  4:  Are  the  brakes  on  a 
vehicle  towed  in  a  driveaway-towaway 
operation  or  towed  disabled  vehicle 
required  to  be  operable  at  all  times? 

Guidance:  Section  393.48(c)  provides 
an  exception  to  the  requirement  that 
brakes  be  operable  at  all  times.  This 
exception  covers  disabled  vehicles 
being  towed  and  vehicles  towed  in  a 
driveaway-towaway  operation. 

The  driveaway-towaway  exception  in 
§  393.48(c)  is  contingent  upon  the 
conditions  outlined  in  §  393.42(b)(2). 
Towed  vehicles  must  have  brakes  as 
may  be  necessary  to  ensure  compUance 
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with  the  performance  requirements  of 
§  393.52.  A  motor  vehicle  towed  by 
means  of  a  tow-bar  when  any  other 
vehicle  is  full-mounted  on  the  towed 
vehicle,  or  any  combination  of  motor 
vehicles  utilizing  3  or  more  saddle- 
mounts,  would  not  be  covered  under  the 
exception  found  at  §  393.48(c). 

With  regard  to  the  disabled-vehicle 
provision  of  §  393.48(c)(1),  the 
combination  vehicle  would  have  to 
meet  the  applicable  performance 
requirements  of  §  393.52. 

Section  393.49    Single  Valve  To 
Operate  All  Brakes 

Question  1 :  Does  a  combination  of 
vehicles  using  a  surge  brake  to  activate 
the  towed  vehicle's  brakes  comply  with 
§  393.49? 

Guidance:  No.  The  surge  brake  cannot 
keep  the  trailer  brakes  in  an  applied 
position.  Therefore,  the  brakes  on  the 
combination  of  vehicles  are  not  under 
the  control  of  a  single  valve  as  required 
by  §  393.49  (see  question  number  1  in 
§  393.48) 

Section  393.51     Warning  Devices  and 
Gauges 

Question  1 :  Is  the  low  pressure 
warning  device  required  to  activate 
before  the  tractor  protection  valve? 

Guidance:  No.  Section  393.51  does 
not  explicitly  require  the  warning 
device  to  operate  before  the  protection 
valve.  It  is  implied  that  if  the  operating 
pressiire  of  the  warning  device  is  at  least 
^/z  of  the  governor  cut-out  pressure,  and 
that  pressiire  is  not  less  than  the 
pressiu«  at  which  the  protection  valve 
(or  similar  device)  activates,  the 
requirements  of  §  393.51  are  satisfied. 

Question  2:  Is  the  vacuum  portion  of 
vacuum-assisted  hydrauHc  brake 
systems  required  to  have  a  warning 
device? 

Guidance:  No.  Only  the  hydraulic 
portion  of  vacuimi-assisted  hydraulic 
brake  systems  is  required  to  have  a 
warning  device.  FMVSS  No.  105  does 
not  require  a  warning  device  for  the 
vacuimi  portion  of  the  vacuum-assisted 
hydraulic  brake  systems.  It  is  the 
intention  of  the  FHWA  that  §  393.51  be 
consistent  with  FMVSS  No.  105. 

Question  3:  Are  vacuum  gauges 
required  on  the  vacuimi  portion  of 
vacuum-assisted  hydraulic  brakes? 

Guidance:  No.  Section  393.51(d)(2) 
requires  only  that  CMVs  with  vacuum 
brakes  (not  bydrauhc  brakes  appUed  or 
assisted  by  vacuum)  be  equipped  with 
a  vacuum  gauge. 

Question  4:  Is  a  warning  device 
required  in  a  CMV  with  a  single 
hydraulic  brake  system  which  uses  the 
driveline  parking  brake  as  the 
emergency  brake  system? 


Guidance:  No.  Warning  devices  are 
not  required  on  such  CMVs  because  the 
driver  will  be  given  ample  warning  of 
system  failure  by  the  movement  and  feel 
of  the  brake  pedal. 

Question  5:  What  difference,  if  any,  is 
there  between  a  warning  device  and  a 
warning  signal? 

Guidance:  For  purposes  of  §  393.51, 
the  terms  may  be  used  interchangeably. 

Section  393.52    Brake  Performance 

Question  1 :  May  the  information  in 
the  stopping  distance  table  be  used  to 
determine  the  stopping  distances  at 
speeds  greater  them  20  mph? 

Guidance:  No,  the  table  is  not 
intended  to  be  used  to  predict  or 
determine  stopping  distances  at  speeds 
greater  than  20  mph. 

Section  393.60    Glazing  in  Specified 
Openings 

Question  1 :  May  windshields  and  side 
windows  be  tinted? 

Guidance:  Yes,  as  long  as  the  Ught 
transmission  is  not  restricted  to  less 
than  70  percent  of  normal  (refer  to  the 
American  Standards  Association 
pubUcation  Z26.1-1966  and  Z26.1a- 
1969). 

Question  2:  May  a  decal  designed  to 
comply  with  the  periodic  inspection 
docimientation  requirements  of  §  396.17 
be  displayed  on  the  windshields  or  side 
windows  of  a  CMV? 

Guidance:  Yes,  provided  the  decal  is 
being  used  in  lieu  of  an  inspection 
report  and  is  in  compliance  with 
§  393.60(c). 

Question  3:  If  a  crack  extended  into 
the  thickness  of  the  glass  at  such  an 
angle  as  to  measure  V*"  or  more, 
measuring  from  the  top  edge  of  the 
crack  on  the  outside  surface  of  the 
windshield  to  vertical  line  drawn 
through  the  windshield  to  the  far  edge 
of  this  angled  crack  on  the  inside  of  the 
windshield,  would  this  constitute  a 
crack  of  V*"  or  more  in  width  as  defined 
in  §  393.60(b)(2)? 

Guidance:  No.  The  crack,  in  order  to 
fall  outside  the  exception,  would  have 
to  be  a  gap  of  V4"  or  more  on  the  same 
surface  of  the  windshield. 

Section  393.61     Window  Construction 

Question  1 :  Do  school  buses  used  for 
purposes  other  than  school  bus 
operations  (as  defined  in  §  390.5),  have 
to  meet  additional  emergency  exits 
requirements  imder  §  393.61? 

Guidance:  Yes.  Section  393.61(b)(2) 
says  that  "a  bus,  including  a  school  bus, 
manufactured  on  and  after  September  1 , 
1973,"  must  conform  with  NHTSA's 
§  571.217  (FMVSS  217).  At  the  time  this 
provision  was  adopted,  FMVSS  217 
appUed  only  to  other  buses  and  it  was 


optional  for  school  buses.  The  FHWA 
inserted  the  language,  "including  school 
buses."  in  §  393.6lO>)(2)  to  make  clear 
that  school  buses  used  in  interstate 
commerce  and,  therefore,  subject  to  the 
FMCSRs,  were  required  to  comply  with 
the  bus  exit  standards  in  Standard 
FMVSS  217. 

Section  393.61(b)(3)  regarding  push- 
out  windows  provides  that  older  buses 
must  conform  with  the  requirements  of 
§§  393.61(b)  or  571.217.  Buses  which 
are  subject  to  §  571.217  would  follow 
NHTSA's  interpretation  on  push-out 
windows.  Buses  which  are  subject  to 
§  393.61(b)(1)  of  the  FMCSRs  are 
required  to  have  emergency  windows 
that  are  either  push-out  windows  or  that 
have  laminated  safety  glass  that  can  be 
pushed  out  in  a  manner  similar  to  a 
push-out  window. 

Question  2:  For  emergency  exits 
which  consist  of  laminated  safety  glass, 
is  the  window  fi^me  or  sash  required  to 
move  outvtard  from  the  bus  as  is  the 
case  with  push-out  windows? 

Guidance:  No.  Laminated  safety  glass 
is  an  alternative  to  the  use  of  push-out 
windows  for  buses  manufactured  before 
September  1, 1973.  Section  393.61(c) 
requires  that  every  glazed  opening  used 
to  satisfy  the  emergency  exit  space 
requirements,  "if  not  glazed  with 
laminated  safety  glass,  shall  have  a 
frame  or  sash  so  designed,  constructed, 
and  maintained  that  it  will  yield 
outwardly  to  provide  the  required  fi-ee 
opening.  *   *   *"  Laminated  safety  glass 
meeting  Test  No.  25,  Egress,  American 
National  Standard  "Safety  Code  for 
Safety  Glazing  Materials  for  Glazing 
Motor  Vehicles  Operating  on  Land 
Highways,"  Z26.1-1966  as 
supplemented  by  Z26.1a-1969 
(referenced  in  §§  393.61(c)  and 
393.60(a))  is  intended  to  provide  an 
adequate  means  of  emergency  exit  on 
older  buses  without  resorting  to  push- 
out  windows. 

However,  buses  with  a  seating 
capacity  of  more  than  10  people 
manufactured  after  September  1, 1973, 
must  have  push-out  windows  that 
conform  to  49  CFR  571.217. 

Question  3:  When  calculating  the 
minimum  emergency  exit  space 
required  on  school  buses  used  in  non- 
school  bus  operations,  should  two  or 
three  passengers  per  bench  seat  be  used 
in  determining  the  adult  seating 
capacity? 

Guidance:  The  NHTSA  has  indicated 
that  "School  buses  can  transport  3  to  a 
seat  if  the  passengers  are  in  grades  1 
through  5,  and  2  per  seat  in  grades  9 
through  12  "  (May  9,  1995,  60  FR  24562, 
24567)  Therefore,  for  vehicles  originally 
manufactured  as  school  buses,  the  total 
pupil  seating  capacity  provided  by  the 
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bus  manufacturer  should  be  multiplied 
by  %  to  determine  the  adult  seating 
capacity  for  the  purposes  of  §  393.61. 
This  generally  yields  the  same  result  as 
using  two  adults  per  bench  seat. 

Question  4:  Do  school  buses  which 
meet  the  school  bus  emergency  exit 
requirements  established  by  the 
NHTSA's  November  2, 1992,  final  rule 
on  FMVSS  No.  217  have  to  be  retrofitted 
with  additional  emergency  exits  when 
used  in  interstate  commerce  for  non- 
school  bus  operations? 

Guidance:  No.  On  May  9, 1995,  the 
NHTSA  amended  FMVSS  No.  217  to 
permit  non-school  buses  to  meet  either 
the  current  non-school  bus  emergency 
exit  requirements  or  the  upgraded 
school  bus  exi^requirements  established 
by  die  November  2,  1992  (57  FR  49413), 
final  rule  which  became  effective  on 
September  1,  1994.  Therefore,  school 
buses  which  meet  the  upgraded 
emergency  exit  standards  meet  the 
requirements  of  §  393.61  without  the 
retrofitting  of  additional  exits. 

Question  5:  Which  edition  of  FMVSS 
No.  217  is  required  to  be  used  in 
determining  the  emergency  exit  space 
requirements  when  retrofitting  buses? 

Guidance:  The  cross  reference  to 
FMVSS  No.  217  appUes  to  the 
requirements  in  effect  at  the  time  of 
manufacture  of  the  bus.  Motor  carriers 
are  not,  however,  prohibited  fit)m 
retrofitting  their  buses  to  the  most  up- 
to-date  requirements  in  FMVSS  No.  217. 
Therefore,  at  a  minimum,  motor  carriers 
must  meet  the  non-school  bus 
emergency  exit  requirements  in  effect  at 
the  time  of  manufacture,  and  have  the 
option  of  retrofitting  their  buses  to  meet 
the  emergency  exit  requirements 
established  by  the  November  2, 1992  (57 
FR  49413),  final  rule  which  became 
effective  on  September  1,  1994. 

Section  393.62    Window  Obstructions 

(^estion  1:  May  a  bus  being  operated 
by  a  for-hire  motor  carrier  of  passengers, 
under  contract  with  a  governmental 
agency  to  provide  transportation  of 
prisoners  in  interstate  commerce,  be 
allowed  to  operate  with  security  bars 
covering  the  emergency  push-out 
windows  and  with  locked  emergency 
door  exits? 

Guidance:  Yes.  Even  when  the 
transportation  is  performed  by  a 
contract  carrier,  the  welfare,  safety,  and 
security  of  the  prisoners  is  under  the 
authority  of  the  governmental 
corrections  agency  and,  thus,  the  agency 
may  require  additional  security 
measures.  For  these  types  of  operations, 
a  carrier  may  meet  the  special  security 
requirements  of  the  governmental 
corrections  agency  regarding  emergency 
exits.  However,  CMVs  that  have  been 


modified  to  meet  the  security 
requirements  of  the  corrections  agency 
may  not  be  used  for  other  purposes  that 
are  subject  to  the  FMCSRs  unless  they 
meet  the  emergency  exit  requirements. 

Section  393.65    All  Fuel  Systems 

Question  1:  May  a  fuel  fill  pipe 
opening  be  placed  above  the  passenger 
floor  level  if  it  is  not  physically  within 
the  passenger  compartment? 

Guidance:  Yes.  In  addition,  the  fill 
pipe  may  intrude  into  the  passenger 
compartment  as  long  as  the  fill  pipe 
opening  complies  with  §  393.65(b)(4), 
and  the  fill  pipe  is  protected  by  a 
housing  or  covering  to  prevent  leakage 
of  fuel  or  fumes  into  the  passenger 
compartment. 

(^estion  2:  Must  a  motor  vehicle  that 
meets  the  definition  of  a  "commercial 
motor  vehicle"  in  §  390.5  because  it 
transports  hazardous  materials  in  a 
quantity  requiring  placarding  under  the 
Hazardous  Materials  Regulations  (49 
CFR  parts  171-180)  comply  vrith  the 
fuel  system  requirements  of  Subpart  E  of 
Part  393,  even  though  it  has  a  gross 
vehicle  weight  rating  (GVWR)  of  10,000 
pounds  or  less? 

Guidance:  No.  FMVSS  No.  301 
contains  fuel  system  integrity 
requirements  for  passenger  cars  and 
multipurpose  passenger  vehicles, 
trucks,  and  buses  that  have  a  GVWR  of 

10.000  poimds  or  less  and  use  fuel  with 
a  boiling  point  above  0"  Celsius  (32° 
Fahrenheit).  Subpart  E  of  part  393  was 
issued  to  provide  fuel  system 
requirements  to  cover  motor  vehicles 
with  a  GVWR  of  10,001  or  more  pounds. 
The  fuel  systems  of  placarded  motor 
vehicles  with  a  GVWR  of  less  than 

10.001  pounds  are  adequately  addressed 
by  FMVSS  No.  301  and  compUance 
with  subpart  E  of  part  393  would  be 
redundant.  However,  commercial  motor 
vehicles  that  are  not  covered  by  FMVSS 
No.  301  must  continue  to  comply  with 
subpart  E  of  part  393. 

Section  393.67    Liquid  Fuel  Tanks 

Question  1:  May  a  properly  vented 
fuel  cap  be  used  on  a  fuel  tank  equipped 
with  another  fuel  venting  system? 

Guidance:  Yes  (see  §  393.3). 

Question  2:  Do  the  FMCSRs  specify  a 
particular  pressure  relief  system? 

Guidance:  No,  but  the  performance 
standards  of  §  393.67(d)  must  be  met. 

Question  3:  What  standards  imder  the 
FMCSRs  must  be  met  when  a  liquid  fuel 
tank  is  repaired  or  replaced? 

Guidance:  A  replacement/repaired 
tank  must  meet  the  appUcable  standards 
in  §  393.67. 


Section  393.70    Coupling  Devices  and 
Towing  Methods,  Except  for  Driveaway- 
Towaway  Operations 

Question  1 :  Is  there  a  minimum 
number  of  fasteners  required  to  fasten 
the  upper  fifth  wheel  plate  to  the  frame 
of  a  trailer? 

Guidance:  The  FMCSRs  do  not 
specify  a  minimum  number  of  fasteners. 
However,  the  industry  recommends  that 
a  minimum  of  ten  Vs  inch  bolts  be  used. 
If  '^/z  inch  bolts  are  used,  the  industry 
recommends  at  least  14  bolts.  The  CVS  A 
has  adopted  these  industry  standards  as 
a  part  of  its  vehicle  out-of-service 
criteria. 

Question  2:  When  two  safety  chains 
are  used,  must  the  ultimate  combined 
breaking  strength  of  each  chain  be  equal 
to  the  gross  weight  of  the  towed 
vehicle(s)  or  would  the  requirements  be 
met  if  the  combined  breaking  strength  of 
the  two  chains  is  equal  to  the  gross 
weight  of  the  towed  vehicle(s)? 

Guidance:  If  the  ultimate  combined 
breaking  strength  of  the  two  chains  is 
equal  to  the  gross  weight  of  the  towed 
vehicle(s),  the  requirements  of 
§  393.70(d)  are  satisfied.  It  should  be 
noted  that  some  States  may  have  more 
stringent  requirements  for  safety  chains. 

Question  3:  Section  393.70(d)  requires 
that  every  full  trailer  must  be  coupled 
to  the  frame,  or  an  extension  of  the 
frame,  of  the  motor  vehicle  which  tows 
it  with  one  or  more  safety  devices  to 
prevent  the  towed  vehicle  from  breaking 
loose  in  the  event  the  tow-bar  fails  or 
becomes  disconnected.  The  safety 
device  must  be  connected  to  the  towed 
and  towing  vehicles  and  to  the  tow-bar 
in  a  manner  which  preveuts  the  tow-bar 
&x}m  dropping  to  the  ground  in  the 
event  it  fails  or  becomes  disconnected. 
Would  the  use  of  a  pair  of  safety  chains/ 
cables  between  the  towing  vehicle  and 
the  front  of  a  fixed-length  draw  bar,  or 
an  extendible  draw  bar,  with  a  separate 
pair  of  safety  chains/cables  between  the 
end  of  the  draw  bar  and  the  boat  of  the 
towed  vehicle  meet  the  reqxiirements  of 
§  393.70(d)? 

Guidance:  Generally,  separate  safety 
devices  at  the  front  and  rear  of  the  draw 
bar  could  be  used  to  satisfy  the 
requirements  of  §  393.70(d)  provided 
the  safety  devices  are  attached  to  the 
drawbar  and  the  vehicles  in  a  manner 
that  prevents  the  drawbar  from 
dropping  to  the  ground  in  the  event  that 
it  fails  or  becomes  disconnected.  Also, 
the  arrangement  of  the  safety  device(s) 
must  be  such  that  the  vehicles  will  not 
separate  if  the  draw  bar  fails  or  becomes 
disconnected. 

If  the  drawbar  design  is  such  that 
bolts,  connecting  pins,  etc.,  are  used  to 
connect  structural  members  of  the 
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drawbar,  and  are  located  at  or  near  the 
midpoint  of  the  drawbar  (beyond  the 
attachment  p>oints  for  the  safety  chain  at 
the  ends  of  the  draw  bar)  the  safety 
devices  would  have  to  extend  firom 
either  the  frame  of  the  towed  or  towing 
vehicle  to  a  point  beyond  the  bolts, 
connecting  pins  or  similar  devices. 

In  the  case  of  an  extendible  draw  bar 
or  reach,  if  a  separate  safety  device(s)  is 
used  for  the  front  and  rear  of  the 
drawbar,  a  means  must  be  provided  to 
ensure  that  the  drawbar  will  not 
separate  at  the  movable  portion  of  the 
drawbar.  The  use  of  welded  tube  stops 
would  satisfy  the  intent  of  §  393. 70(d)  if 
the  ultimate  strength  of  the  welds 
exceeds  the  impact  forces  associated 
with  the  drawbar  extending  suddenly 
with  a  fully  loaded  trailer  attached. 

Section  393. 71  Coupling  Devices  and 
Towing  Methods,  Driveaway-Towaway 
Operations 

Question  1:  May  a  fifth  wheel  be 
considered  as  a  coupling  device  when 
towing  a  semi-trailer  in  a  driveaway- 
towaway  operation? 

Guidance:  Yes.  Section  393.71(g) 
requires  the  use  of  a  tow-bar  or  a  saddle- 
mount.  Since  a  saddle-mount  performs 
the  function  of  a  conventional  fifth 
wheel,  the  use  of  a  fifth  wheel  is 
consistent  with  the  requirements  of  this 
section. 

Section  393.75    Tires 

Question  1:  If  a  CMV  has  a  defective 
tire,  may  the  driver  remove  the  defective 
tire  from  the  axle  and  drive  with  three 
tires  on  an  axle  instead  of  four? 

Guidance:  Yes,  provided  the  weight 
on  all  of  the  remaining  tires  does  not 
exceed  the  maximum  allowed  under 
§  393.75(f). 

Question  2:  May  a  CMV  be  operated 
with  tires  that  carry  a  greater  weight 
than  the  weight  marked  on  the  sidewall 
of  the  tires? 

Guidance:  Yes,  but  only  if  the  CMV  is 
being  operated  under  the  terms  of  a 
State-issued  special  permit,  and  at  a 
reduced  speed  that  is  appropriate  to 
compensate  for  tire  loading  in  excess  of 
the  rated  capacity. 

Question  3:  May  a  vehicle  transport 
HM  when  equipped  with  retreadml 
tires? 

Guidance:  Yes.  The  only  CMV  that 
may  not  utilize  retreaded  tires  is  a  bus, 
and  then  only  on  its  front  wheels. 

Question  4:  May  tires  be  filled  with 
materials  other  than  air  (e.g.,  silicone, 
polyurelhane)? 

Guidance:  Section  393.75  does  not 
prohibit  the  use  of  tires  filled  with 
material  other  than  air.  However, 
§  393.3  may  prohibit  the  use  of  such 
tires  under  certain  circumstances.  Some 


substances  used  in  place  of  air  in  tires 
may  not  maintain  a  constant  physical 
state  at  different  temperatures.  While 
these  substances  are  solid  at  lower 
temperatures,  the  increase  in 
temperature  from  highway  use  may 
result  in  the  substance  changing  from  a 
solid  to  a  liquid.  The  use  of  a  substance 
which  could  imdergo  such  a  change  in 
its  physical  characteristics  is  not  safe, 
and  is  not  in  compliance  with  §  393.3. 

Section  393.76    Sleeper  Berths 

Question  2 :  If  a  compartment  in  a 
CMV  is  no  longer  used  as  a  sleeper 
berth,  must  it  be  maintained  and 
equipped  as  a  sleeper  berth  as  required 
in  §  393.76? 

Guidance:  No. 

Section  393.78    Windshield  Wipers 

Question  1:  Are  windshield  washer 
systems  required? 

Guidance:  No,  only  windshield 
wipers  are  required. 

Section  393.81    Hom 

Question  1;  Do  the  FMCSRs  specify 
what  type  of  hom  is  to  be  used  on  a 
CMV? 

Guidance:  No. 

Question  2:  Are  there  established 
criteria  in  the  FMCSRs  to  determine  the 
minimum  sound  level  of  horns  on 
CMVs? 

Guidance:  No. 

Section  393.82    Speedometer 

Question  1:  What  does  the  phrase 
"reasonable  accuracy"  mean? 

Guidance:  "Reasonable  accuracy"  is 
interpreted  to  mean  accuracy  to  within 
plus  or  minus  5  mph  at  a  speed  of  50 
mph. 

Section  393.83    Exhaust  System 

Question  I;  Is  a  heat  shield  mandatory 
on  a  vertical  exhaust  stack? 

Guidance:  No.  However,  §  393.83 
requires  the  placement  of  the  exhaust 
system  in  such  a  manner  as  to  prevent 
the  burning,  charring,  or  damaging  of 
the  electrical  wiring,  the  fuel  supply,  or 
any  combustible  part  of  the  CMV. 

Question  2:  Does  §  393.83  specify  the 
type  of  exhaust  system,  vertical  or 
horizontal,  to  be  used  on  trucks  or  truck 
tractors? 

Guidance:  No. 

Section  393.87    Flags  on  Projecting 
Loads 

Question  1:  May  a  triangular-shaped 
flag  or  device  be  used  by  itself  to  mark 
an  oversized  load? 

Guidance:  No.  However,  nothing 
prohibits  using  a  triangular-shaped  flag 
in  conjunction  with  the  prescribed  flag. 


Section  393.88    Television  Receivers 

Question  1:  Does  §  393.88  restrict  the 
use  of  closed  circmt  monitor  devices 
being  used  as  a  safety  viewing  system 
that  would  eliminate  blind-side  motor 
carrier  accidents? 

Guidance:  No.  The  restriction  of  this 
section  would  not  apply  because  the 
device  cannot  receive  television 
broadcasts  or  be  used  for  the  viewing  of 
video  tapes. 

Section  393.89    Buses,  Drive  Shaft 
Protection 

Question  1:  For  the  purposes  of 
§  393.89.  would  a  spline  and  yoke  that 
is  secured  by  a  nut  be  considered  a 
sliding  connection? 

Guidai\ce:  No.  To  be  considered  a 
sliding  connection,  the  spline  must  be 
able  to  move  within  the  sleeve.  When 
the  end  of  the  spline  is  secured  by  a  nut, 
it  no  longer  has  that  freedom. 

Question  2:  On  multiple  drive  shaft 
buses,  does  §  393.89  require  that  all 
segments  of  the  drive  shaft  be  protected 
no  matter  the  segments'  length? 

Guidance:  Yes.  Each  drive  shaft  must 
have  one  guard  or  bracket  for  each  end 
of  a  shaft  which  is  provided  with  a 
sliding  connection  (spline  or  other  such 
device). 

Question  3:  How  does  an  existing 
pillow  bearing  (shaft  support)  on  a 
multiple  driveshafl  system  affect  the 
requirement? 

Guidance:  It  does  not  affect  the 
requirement.  It  is  part  of  the 
requirement. 

Section  393.92    Buses,  Marking 
Emergency  Doors 

Question  1 :  Is  a  contractor-operated 
school  bus  operating  in  interstate 
commerce  required  to  have  emergency 
lights  over  the  exit  door? 

Guidance:  Yes.  Any  bus  used  in 
interstate  commerce  for  other  than 
school  bus  operations,  as  defined  in 
§  390.5,  is  subject  to  the  FMCSRs. 

Section  393.93    Seats,  Seat  Belt 
Assemblies,  and  Seat  Belt  Assembly 
Anchorages 

Question  1 ;  If  a  CMV,  other  than  a 
motorcoach,  is  equipped  with  a 
passenger  seat,  is  a  seat  belt  required  for 
the  passenger  seat? 

Guidance:  Yes. 

Section  393.95    Emergency  Equipment 
on  all  Power  Units 

Question  1 :  Are  pressure  gauges  the 
only  acceptable  means  for  a  visual 
determination  that  a  fire  extinguisher  is 
fully  charged? 

Guidance:  No,  as  long  as  there  is  some 
means  to^rmit  a  visual  determination 
that  a  fire  extingmsher  is  fully  charged. 
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Section  393. 1 00    General  Rules  for 
Protection  Against  Shifting  or  Falling 
Cargo 

Question  1:  When  securing  cargo,  is 
the  use  of  a  tiedown  every  10  linear  feet, 
or  fraction  thereof,  adequate? 

Guidance:  Yes,  as  long  as  the 
aggregate  strength  of  the  tiedowns  is 
equal  to  the  requirements  of  §  393.102, 
and  each  article  is  secured. 

Question  2:  Are  CMVs  transporting 
metal  objects  required  to  use  option  C? 

Guidance:  Only  those  CMVs  which 
cannot  comply  with  options  A,  B,  or  D, 
are  required  to  conform  to  option  C  (see 
§  393.100(c)). 

Question  3:  Are  the  requirements  of 
§  393.100  the  only  cargo  securement 
requirements  motor  carriers  must 
comply  with? 

Guidance:  No.  A  motor  carrier,  when 
transporting  cargo,  must  comply  with 
all  the  applicable  cargo  seciuement 
requirements  of  subpart  I  and  §  392.9. 

Question  4:  Do  the  rules  for  protection 
against  shifting  or  falling  cargo  apply  to 
C^iVs  with  enclosed  cargo  areas? 

Guidance:  Yes.  All  CMVs  transporting 
cargo  must  comply  with  the  applicable 
provisions  of  §§  393.100-393.106 
(subpart  I)  to  prevent  the  shifting  or 
falling  of  cargo  aboard  the  vehicle. 

Question  5:  How  many  tiedoMms  are 
required  for  the  transportation  of  logs  on 
pole  trailers  with  trip-bolsters  or  other 
stanchions? 

Guidance:  The  regulations  do  not 
specify  a  minimum  munber  of  tiedowns. 
Section  393.100(b)  provides  motor 
carriers  with  several  options  for 
complying  with  §  393.100.  Although 
option  B  specifically  addresses  the  use 
of  tiedowns  for  each  10  linear  feet  of 
lading  or  fraction  thereof  (with  certain 
exceptions),  option  D  indicates  the 
motor  carrier  may  use  "other  means 
*  *  *  which  are  similar  to,  and  at  least 
as  effective*  *  *"  as  options  A,  B,  and 
C.  Therefore,  the  trip-bolsters  or  other 
stanchions  in  conjunction  with 
securement  devices  meeting  the 
requirements  of  §  393.102  may 
(depending  on  the  amount  by  which  the 
logs  exceed  the  length  of  the  trailer)  be 
used  to  satisfy  option  D. 

Question  6:  Are  logs  which  are 
bimdled  together  with  tiedowns  and 
transported  on  pole  traders  with  trip- 
bolsters  or  stanchions  reqvdred  to  be 
fastened  to  the  vehicle? 

Guidance:  Yes.  Generally,  cargo  is  not 
considered  to  be  secured  in  accordance 
with  subpart  I  of  part  393  unless 
tiedowns  or  other  securement  devices 
prevent  the  cargo  from  moving  relative 
to  the  vehicle.  Two  rules  in  §  393.100 
are  directly  applicable  to  the 
transportation  of  logs  on  a  pole  trailer. 


Section  393.100(b)(2),  Option  B. 
requires  one  tiedown  assembly  for  each 
10  linear  feet  of  lading  or  fraction 
thereof.  However,  "a  pole  trailer  •  •  • 
is  required  only  to  have  two  *  •  *  of 
those  tiedown  assemblies  at  each  end  of 
the  trailer,"  i.e.,  at  the  stanchions, 
because  the  cargo  cannot  effectively  be 
secured  at  mid-trailer  where  its 
structure  is  limited  to  the  pole  or  boom. 

Section  393.100(b)(4),  Option  D, 
allows  the  motor  carrier  to  use  a 
securement  system  that  is  similar  to. 
and  at  least  as  effective  as  Option  B. 

Section  393.100(d)  states  mat  the 
rules  in  §  393.100  do  not  apply  to  the 
transportation  of  "one  or  more  articles 
which,  because  of  their  size,  shape,  or 
weight,  must  be  carried  on  special 
purpose  vehicles  or  must  be  fastened  by 
special  methods."  However,  since  pole 
trailers  are  explicitiy  included  in 
§  393.100(b)(2),  they  are  not  special 
purpose  vehicles  and  logs  must  be 
secured  in  accordance  with 
§  393.100(b). 

Section  393.102    Securement  Systems 

Question  1:  Does  §  393.102(b)  prohibit 
the  use  of  securement  devices  for  which 
manufacturing  standards  have  not  been 
incorporated  by  reference? 

Guidance:  Section  393.102(b)  requires 
that  chain,  wire  rope,  synthetic 
webbing,  cordage,  and  steel  strapping 
meet  minimum  manufacturing 
standards.  It  does  not,  however,  prohibit 
the  use  of  other  types  of  securement 
devices  or  establish  manufactiuing 
standards  for  those  devices.  Therefore,  if 
the  securement  device(s)  has  an 
aggregate  working  load  limit  of  at  least 
1/2  the  weight  of  the  article,  and  the 
load  is  secured  to  prevent  it  fit>m 
shifting  or  falling  from  the  vehicle, 
§§  393.100  and  393.102(b)  would  be 
satisfied. 

If  the  cargo  is  not  firmly  braced 
against  a  frt>nt-end  structure  that 
conforms  to  the  requirements  of 
§  393.106,  the  seciuement  system  would 
have  to  provide  protection  against 
longitudinal  movement  [§  393.104(a)].  If 
the  load  may  shift  sideways  in  transit 
then  §  393.104(b)  would  also  be 
applicable. 

Question  2:  Does  §  393.102(b)  require 
that  securement  devices  be  marked  or 
labeled  with  their  working  load  limit  or 
any  other  information? 

Guidance:  No.  Although  §  393.102(b) 
requires  chain,  wire  rope,  synthetic 
webbing,  cordage,  and  steel  strapping 
tiedowns  to  meet  applicable 
manufacturing  standards,  it  expfidtly 
excludes  marking  identification 
provisions  of  those  manufacturing 
standards.  Since  §  393.102(b)  does  not 
establish  manufacturing  standards  or 


marking  requirements  for  other  types  of 
securement  devices,  such  devices  are 
not  required  to  be  marked  with  their 
working  load  limit. 

Section  393. 1 06    Front-end  Structure 

Question  1 :  When  describing  a 
headerboard  or  cab  protection  device, 
the  regulations  state  that  similar  devices 
may  be  used.  What  is  meant  by  the  term 
"similar  devices"? 

Guidance:  The  term  "similar  devices" 
has  reference  to  devices  equivalent  in 
strength  and  function,  though  not 
necessarily  in  appearance  and 
construction,  to  headerboards. 

Section  393.201    Frames 

Question  1:  Are  crossmembers  of 
CMVs  considered  part  of  the  frame? 

Guidance:  Yes. 

Question  2:  Does  §  393.201  of  the 
FMCSRs  apply  to  trailers? 

Guidance:  No.  Secticm  393.  201  is 
specific  to  buses,  trucks,  and  truck 
tractors. 

Question  3:  Are  welded  repairs  or 
modifications  to  the  frame  of  a  CMV 
violations  of  the  FMCSRs? 

Guidance:  Welding  would  not  be  a 
violation  of  the  FMCSRs  unless  the 
process  used  for  the  metals  being 
welded  or  the  location  of  the  weld 
reduced  the  safety  of  operation  of  the 
vehicle.  The  safety  of  a  repaired  and/or 
modified  vehicle  woidd  depend  on  the 
structural  design  of  the  frame,  as  well  as 
the  modifications  performed.  The 
manufacturer  of  the  vehicle  should  be 
contacted  for  assistance. 

Special  Topics — CMV  Farts  and 
Accessories 

Question  1:  Do  tires  marked  "NHS" 
(not  for  highway  service)  mean  that 
highway  use  is  prohibited  by  §  393.75? 

Guidance:  No.  provided  the  use  of 
such  tires  does  not  decrease  the  safety 
of  operations  (see  Periodic  Inspection 
Requirements,  Appendix  G  to  subpart 
B). 

PART  395— HOURS  OF  SERVICE  OF 
DRIVERS 

Sections  Interpreted 

395.1  Scope  of  the  Rules  in  This  Part 

395.2  Def^itions 

395.3  Maximum  Driving  and  On-Duty  Time 
395.8    Driver's  Record  of  Duty  Status 
395.13    Drivers  Declared  Out  of  Service 
395.15    Automatic  On-Board  Recording 

Devices 

Section  395.1    Scope  of  the  Rules  in 
This  Part 

Question  1:  What  hours-of-service 
regulations  apply  to  drivers  operating 
between  the  United  States  and  Mexico 
or  between  the  United  States  and 
Canada? 
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Guidance:  When  operating  CMVs,  as 
defined  in  §  390.5,  in  the  United  States, 
all  hours-of-service  provisions,  apply  to 
all  drivers  of  CMVs,  regardless  of 
nationality,  point  of  origin,  or  where  the 
driving  time  or  on-duty  time  was 
accrued. 

Question  2:  If  a  driver  invokes  the 
exception  for  adverse  driving 
conditions,  does  a  supervisor  need  to 
sign  the  driver's  record  of  duty  status 
when  he/she  arrives  at  the  destination? 

Guidance:  No. 

Question  3:  May  a  driver  use  the 
adverse  driving  conditions  exception  if 
he/she  has  accumulated  driving  time 
and  on-duty  (not  driving)  time,  that 
would  put  the  driver  over  15  hours  or 
over  70  hours  in  8  consecutive  days? 

Guidance:  No.  The  adverse  driving 
conditions  exception  applies  only  to  the 
10-hour  rule. 

Question  4:  Are  there  allowances 
made  in  the  FMCSRs  for  delays  caused 
by  loading  and  imloading? 

Guidance:  No.  Although  the 
regulations  do  make  some  allowances 
for  unforeseen  contingencies  such  as  in 
§  395.1(b),  adverse  driving  conditions, 
and  §  395.1(b)(2),  emergency  conditions, 
loading  and  unloading  delays  are  not 
covered  by  these  sections. 

Question  5:  How  may  a  driver  utilize 
the  adverse  driving  conditions 
exception  or  the  emergency  conditions 
exception  as  found  in  §  395.1(b),  to 
preclude  an  hoius  of  service  violation? 

Guidance:  An  absolute  prerequisite 
for  any  such  claim  must  be  that  the  trip 
involved  is  one  which  could  normally 
and  reasonably  have  been  completed 
without  a  violation  and  that  the 
imforeseen  event  occurred  after  the 
driver  began  the  trip. 

Drivers  who  are  dispatched  after  the 
motor  carrier  has  been  notified  or 
should  have  knovm  of  adverse  driving 
conditions  are  not  eligible  for  the  two 
hours  additional  driving  time  provided 
for  under  §  395.1(b),  adverse  driving 
conditions.  The  term  "in  any 
emergency"  shall  not  be  construed  as 
encompassing  such  situations  as  a 
driver's  desire  to  get  home,  shippers' 
demands,  market  declines,  shortage  of 
drivers,  or  mechanical  failures. 

Question  6:  What  does  "servicing"  of 
the  field  operations  of  the  natural  gas 
and  oil  industry  cover? 

Guidance:  Servicing  of  field 
operations,  as  described  by  the  ICC 
report  issued  with  this  exemption, 
covers  those  services  generally 
performed  by  specialized  companies 


supporting  the  petroleum  drilling  and 
producing  industry,  "including  testing, 
mudfilling,  cementing,  hydraulic 
fracturing,  voltage,  logging,  and 
resistivity  measurements,  and  cleaning 
of  industrial  equipment,  as  the 
particular  requirement  might  arise  in 
the  normal  course  of  well  digging  or 
maintenance  operations  *  *  *"(89 
M.C.C.  19,  at  28,  March  29, 1962).  Water 
servicing  companies,  whose  operations 
are  exclusive  to  servicing  the  natural  gas 
and  oil  industry,  are  also  covered  by  the 
provisions  of  §  395.1(d). 

Section  395.1(d)  applies  only  to 
situations  involving  drilling  or  the 
operation  of  wells.  It  does  not  apply  to 
exploration  activities. 

Question  7:  What  is  considered 
"oilfield  equipment"  for  the  purposes  of 
395.1(d)(1)? 

Guidance:  Oilfield  equipment  is  not 
specifically  defined  in  this  section. 
Howevw,  its  meaning  is  broader  than 
the  "specially  constructed"  commercial 
motor  vehicles  referred  to  in 
§  395.1(d)(2),  and  may  encompass  a 
spectrum  of  equipment  ranging  from  an 
entire  vehicle  to  hand-held  devices. 

Question  8:  What  kinds  of  oilfield 
equipment  may  drivers  operate  while 
taking  advantage  of  the  special  rule  in 
§  395.1(d)(2)? 

Guidance:  The  special  rule  in 
§  395.1(d)(2)  applies  only  to  drivers 
transporting  the  equipment  identified 
by  the  former  Interstate  Commerce 
Commission  (now  part  of  the  Federal 
Highway  Administration)  in  a  1962 
report  to  accompany  the  oilfield  rule. 
The  report  indicated  the  specialized 
equipment  normally  consists  of  heavy 
machinery'  permanently  mounted  on 
commercial  motor  vehicles,  designed  to 
fill  a  specific  need. 

Question  9:  Are  drivers  required  to  be 
dedicated  permanently  to  the  oilfield 
industry,  or  must  they  exclusively 
transport  oilfield  equipment  or  service 
the  field  operations  of  the  industry  only 
for  each  eight-day  (or  shorter)  period 
ended  by  an  off-duty  period  of  24  or 
more  consecutive  hoius? 

Guidance:  A  driver  must  exclusively 
transport  oilfield  equipment  or  service 
the  field  operations  of  the  industry  for 
each  eight-day  (or  shorter)  period  before 
his/her  off-duty  period  of  24  or  more 
consecutive  hours.  However,  he/she 
must  be  in  full  compUanoe  with  the 
requirements  of  395.3(b)  before  driving 
other  commercial  motor  vehicles  not 
used  to  service  the  field  operations  of 
the  natiu^l  gas  or  oil  industry. 


Question  10:  A  driver  is  used 
exclusively  to  transport  materials  (such 
as  sand  or  water)  which  are  used 
exclusively  to  service  the  field 
operations  of  the  natural  gas  or  oil 
industry.  Occasionally,  the  driver  has 
leftover  materials  that  must  be 
transported  back  to  a  motor  carrier 
facility  or  service  depot.  Would  such  a 
retiun  trip  be  covered  by  §  395.1(d)(1)? 

Guidance:  Yes.  Transporting  excess 
materials  back  to  a  facility  fit>m  the  well 
site  is  part  of  the  servicing  operations. 
However,  such  servicing  operations  are 
limited  to  transportation  back  and  forth 
between  the  service  depot  or  motor 
carrier  bcility  and  the  field  site. 
Transportation  of  materials  from  one 
depot  to  another,  from  a  railhead  to  a 
depot,  or  from  a  motor  carrier  terminal 
to  a  depot,  is  not  considered  to  be  in 
direct  support  of  field  operations. 

Question  1 1 :  May  specially  trained 
drivers  of  specially  constructed  oil  well 
servicing  vehicles  ciunulate  the  8 
consecutive  hours  off  duty  required  by 
§  395.3  by  combining  off-duty  time  or 
sleeper-berth  time  at  a  natiual  gas  or  oil 
well  site  with  off-duty  time  or  sleeper- 
berth  time  while  en  route  to  or  from  the 
well? 

Guidance:  These  drivers  may 
cumulate  the  required  8  consecutive 
hours  off  duty  by  combining  two 
separate  periods,  each  at  least  2  hours 
long,  of  off-duty  time  or  sleeper-berth 
time  at  a  natural  gas  or  oil  well  location 
with  sleeper-berth  time  in  a  CMV  while 
en  route  to  or  fit>m  such  a  location. 
They  may  also  ciunulate  the  required  8 
consecutive  hours  off  duty  by 
combining  an  off-duty  period  of  at  least 
2  hoius  at  a  well  site  with:  (1)  Another 
off-duty  period  at  the  well  site  that, 
when  added  to  the  first  such  period, 
equals  at  least  8  hours,  or  (2)  a  period 
in  a  sleeper-berth,  either  at  or  away  from 
the  well  site,  or  in  other  sleeping 
accommodations  at  the  well  site,  that, 
when  added  to  the  first  off-duty  period, 
equals  at  least  8  hours. 

However,  such  drivers  may  not 
combine  a  period  of  less  than  8  hours 
off  duty  away  from  a  natiuvl  gas  or  oil 
well  site  with  another  period  of  less 
than  8  hours  off  duty  at  such  well  sites. 
The  special  provisions  for  drivers  at 
well  sites  are  strictly  limited  to  those 
locations. 

The  following  table  indicates  what 
types  of  off-site  and  on-site  time  periods 
may  be  combined. 
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Awwiy  from  Site  Off  Duty  Time 
Away   from   Site    Sleeper    Berth 

Time. 
Away  from  Site  Otfier  Sleeping 

Accommodation 


On  Site  Off  Duty  Tvne 


X  Combination  must  be  8  or  more 
fxNjrs. 


On  Site  Sleeper  Berth 


X  Combination  must  be  8  or  more 
hours. 


On  Site  Other  Sleeping  Accom- 
modation 


X  Combination  must  be  8  or  more 
hours. 


Qjestion  12:  What  constitutes  the 
100-air-mile  radius  exemption? 

Guidahce:  The  term  "air  mile"  is 
internationally  defined  as  a  "nautical 
mile"  which  is  equivalent  to  6,076  feet 
or  1 ,852  meters.  'Thus,  the  100  air  miles 
are  equivalent  to  115.08  statute  miles  or 
185.2  kilometers. 

Question  13:  What  documentation 
must  a  driver  claiming  the  100-air-mile 
radius  exemption  [§  395.1(e)l  have  in 
his/her  possession? 

Guidance:  None. 

Question  14:  Must  a  motor  carrier 
retain  100-air-mile  driver  time  records 
at  its  principal  place  of  business? 

Guidance:  No.  However,  upon  request 
by  an  authorized  representative  of  the 
FHWA  or  State  official,  the  records  must 
be  produced  within  a  reasonable  period 
of  time  (2  woiidng  days)  at  the  location 
where  the  review  takes  place. 

Question  15:  May  an  operation  that 
changes  its  normal  work-reporting 
location  on  an  intermittent  basis  utilize 
the  100-air-mile  radius  exemption? 

Guidance:  Yes.  However,  when  the 
motor  carrier  changes  the  normal 
reporting  location  to  a  new  reporting 
location,  that  trip  (fix>m  the  old  location 
to  the  new  location)  must  be  recordeid 
on  the  record  of  duty  status  because  the 
driver  has  not  retiuned  to  his/her 
normal  work  reporting  location. 

Question  16:  May  a  driver  use  a 
record  of  duty  status  form  as  a  time 
record  to  meet  the  requirement 
contained  in  the  100-air-mile  radius 
exemption? 

Guidance:  Yes,  provided  the  form 
contains  the  mandatory  information. 

Question  17:  Is  the  "mandatory 
information"  referred  to  in  the  previous 
guidance  that  required  of  a  normal 
RODS  under  §  395.8(d)  or  that  of  the 
100-air-mile  radius  exemption  under 
§  395.1(e)(5)? 

Guidance:  The  "mandatory 
information"  referred  to  is  the  time 
records  specified  by  §  395.1(e)(5)  which 
must  show:  (1)  The  time  the  driver 
reports  for  duty  each  day;  (2)  the  total 
niunber  of  hours  the  driver  is  on  duty 
each  day;  (3)  the  time  the  driver  is 
released  from  duty  each  day;  and  (4)  the 
total  time  for  the  preceding  7  days  in 
accordance  with  §  395.8(j)(2)  for  drivers 
used  for  the  first  time  or  intermittently. 

Using  the  RODS  to  comply  with 
§  395.1(e)(5)  is  not  prohibited  as  long  as 


the  RODS  contains  driver  identification, 
the  date,  the  time  the  driver  began  work, 
the  time  the  driver  ended  work,  and  the 
total  hours  on  duty. 

Question  18:  Must  the  driver's  name 
and  each  date  worked  appear  on  the 
time  record  prepared  to  comply  with 
§  395.1(e),  100-air-mile  radius  driver? 

Guidance:  Yes.  The  driver's  name  or 
other  identification  and  date  worked 
must  be  shown  on  the  time  record. 

Question  19:  May  drivers  who  work 
split  shifts  take  advantage  of  the  100-air- 
mile  radius  exemption  foimd  at 
§  395.1(e)? 

Guidance:  Yes.  Drivers  who  work 
spUt  shifts  may  take  advantage  of  the 
100-air-mile  radius  exemption  if:  1.  The 
drivers  operate  within  a  100-air-mile 
radius  of  their  normal  work-reporting 
locations;  2.  The  drivers  return  to  their 
work-reporting  locations  and  are 
released  from  work  at  the  end  of  each 
shift  and  each  shift  is  less  than  12 
consecutive  hours;  3.  The  drivers  are 
off-duty  for  more  than  8  consecutive 
hours  before  reporting  for  their  first  shift 
of  the  day  and  spend  less  than  1 2  hours, 
in  the  aggregate,  on-duty  each  day;  4. 
The  drivers  do  not  exc^d  a  total  of  10 
hours  driving  time  and  are  afforded  8  or 
more  consecutive  hours  off-duty  prior  to 
their  first  shift  of  the  day;  and  5.  The 
employing  motor  carriers  maintain  and 
retain  the  time  records  required  by 
395.1(e)(5). 

Question  20:  A  company  prepares  and 
maintains  time  records  for  drivers 
classified  as  100-air-mile  radius  drivers. 
The  drivers  usually  do  not  work  every 
day  of  the  week.  Does  the  motor  carrier 
have  to  maintain  time  records  for  the 
days  the  drivers  do  not  work? 

Guidance:  The  motor  carrier  must 
maintain  time  records  stating  that  the 
drivers  were  off-duty  during  the  days 
the  drivers  did  not  work.  However,  if 
the  drivers  are  off  consecutive  days,  the 
employer  may  prepare  a  single  time 
record  stating  the  days  each  driver  was 
off-duty. 

Question  21:  May  a  driver  who  is 
taking  advantage  of  the  100-air-mile 
radius  exemption  in  §  395.1(e)  be 
intermittently  off-duty  during  the  period 
away  from  the  work-reporting  location? 

Guidance:  Yes,  a  driver  may  be 
intermittently  off-duty  during  the  period 
away  fit)m  the  work-reporting  location 


provided  the  driver  meets  all 
requirements  for  being  off-duty.  U  the 
driver's  period  away  from  the  work- 
reporting  location  includes  periods  of 
off-duty  time,  the  time  record  must 
show  both  total  on-duty  time  and  total 
off-duty  time  during  his/her  tour  of 
duty.  In  any  event,  the  driver  must 
ret\im  to  the  work-reporting  location 
and  be  released  from  work  within  12 
consecutive  hours. 

Question  22:  When  a  driver  fails  to 
meet  the  provisions  of  the  100-air-mile 
radius  exemption  (§  395.1(e)),  is  the 
driver  required  to  have  copies  of  his/her 
records  of  duty  status  for  the  previous 
seven  days?  Must  the  driver  prepare 
daily  records  of  duty  status  for  the  next 
seven  days? 

Guidance:  The  driver  must  only  have 
in  his/her  possession  a  record  of  duty 
status  for  the  day  he/she  does  not 
qualify  for  the  exemption.  A  driver  must 
begin  to  prepare  the  record  of  duty 
status  for  the  day  immediately  after  he/ 
she  becomes  aware  that  the  terms  of  the 
exemption  caimot  be  met.  The  record  of 
duty  status  must  cover  the  entire  day, 
even  if  the  driver  has  to  record 
retroactively  changes  in  status  that 
occiured  between  the  time  that  the 
driver  reported  for  duty  and  the  time  in 
which  he/she  no  longer  qualified  for  the 
100  air-mile  radius  exemption.  This  is 
the  only  way  to  ensure  that  a  driver 
does  not  claim  the  right  to  drive  10 
hoiu^  after  leaving  his/her  exempt 
status,  in  addition  to  the  hours  already 
driven  under  the  100-air-mile 
exemption. 

Question  23:  A  driver  returns  to  his/ 
her  normal  woA  reporting  location  bom 
a  location  beyond  the  100-air-mile 
radius  and  goes  off  duty  for  7  hours. 
May  the  driver  return  to  duty  after  being 
off-<iuty  for  7  hours  and  utilize  the  100- 
air-mile  radius  exemption? 

Guidance:  No.  The  7-hour  off-duty 
period  has  not  met  the  requirement  of 
8  consecutive  hours  separating  each  12- 
hour  on-duty  period.  The  driver  must 
first  acCTunulate  8  consecutive  hours  off- 
duty  before  operating  under  the  100-air- 
mile  radius  exemption. 

Question  24:  Is  the  exemption 
contained  in  §  395.1(f)  concerning 
department  store  deliveries  during  the 
{}eriod  from  December  10  to  December 
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25  limited  to  only  drivers  employed  by 
department  stores? 

Guidance:  No.  The  exemption  applies 
to  all  drivers  engaged  solely  in  making 
local  deliveries  from  retail  stores  and/or 
retail  catalog  businesses  to  the  ultimate 
consumer,  when  driving  solely  within  a 
lOO-air-mile  radius  of  the  driver's  work- 
reporting  location,  during  the  dates 
specified. 

Question  25:  May  time  spent  in 
sleeping  facilities  being  transported  as 
cargo  (e.g.,  boats,  campers,  travel 
trailers)  be  recorded  as  sleeper  berth 
time? 

Guidance:  No.  it  cannot  be  recorded 
as  sleeper  berth  time. 

Question  26:  May  sleeper  berth  time 
and  off-duty  periods  be  combined  to 
meet  the  8-hour  off-duty  requirement? 

Guidance:  Yes.  as  lonjg  as  the  8-hour 
period  is  consecutive  and  not  broken  by 
on-duty  or  driving  activities.  This  does 
not  apply  to  drivers  at  natural  gas  or  oil 
well  locations  who  may  separate  the 
periods. 

Question  27:  May  a  driver  record 
sleeper  berth  time  as  off-duty  time  on 
line  one  of  the  record  of  duty  status? 

Guidance:  No.  The  driver's  record  of 
duty  status  must  accurately  reflect  the 
driver's  activities. 

Question  28:  After  accumulating  8 
consecutive  hours  of  off-duty  time,  a 
driver  spends  2  hours  in  the  sleeper 
berth.  The  driver  then  drives  a  CMV  for 
10  hours,  then  spends  6  hours  in  the 
sleeper  berth.  May  the  driver  combine 
the  two  sleeper  berth  periods  to  meet 
the  required  8  consecutive  hours  of  off- 
duty  time  per  %  395.1(h),  then  drive  for 
up  to  10  more  hours? 

Guidance:  No.  The  10  hours  of 
driving  time  between  the  first  and 
second  sleeper  berth  periods  must  be 
considered  in  determining  the  amount 
of  time  that  the  driver  may  drive  after 
the  second  sleeper  berth  period.  Sleeper 
berths  are  intended  to  be  used  between 
periods  of  on-duty  time.  When  a  driver 
has  already  been  off  duty  for  more  than 
8  consecutive  hours,  and  has  therefore 
had  adequate  opportunity  to  rest,  he/she 
may  not  "save"  additional  hours  before 
going  on  duty  and  add  them  to  the  next 
sleeper  berth  period.  In  shori.  a  driver 
must  be  on  duty  before  he/she  begins  to 
accumulate  sleeper  berth  time.  The 
driver  in  your  scenario  is  operating  in 
violation  of  the  hours  of  service 
regulations  for  the  entire  second  10- 
hour  driving  period  until  that  driver  is 
able  to  secure  at  least  8  consecutive 
hours  of  off-duty  time. 

Section  395.2    Definitions 

Question  1:  A  company  told  all  of  its 
drivers  that  it  would  no  longer  pay  for 
driving  from  the  last  stop  to  home  and 


that  this  time  should  not  be  shown  on 
the  time  cards.  Is  it  a  violation  of  the 
FMCSRs  to  operate  a  CMV  from  the  last 
stop  to  home  and  not  show  that  time  on 
the  time  cards? 

Guidance:  The  FMCSRs  do  not 
address  questions  of  pay.  All  the  time 
spent  operating  a  CMV  for,  or  at  the 
direction  of,  a  motor  carrier  must  be 
recorded  as  driving  time. 

Question  2:  What  conditions  must  be 
met  for  a  CMV  driver  to  record  meal  and 
other  routine  stops  made  during  a  tour 
of  duty  as  off-dutv  time? 

Guidance:  1.  Tne  driver  must  have 
been  relieved  of  all  duty  and 
responsibility  for  the  care  and  custody 
of  the  vehicle,  its  accessories,  and  any 
cargo  or  passengers  it  may  be  carrying. 

2.  The  duration  of  the  driver's  relief 
fit>m  duty  must  be  a  finite  period  of 
time  which  is  of  sufficient  duration  to 
ensure  that  the  accumulated  fatigue 
resulting  from  operating  a  CMV  will  be 
significantly  reduced. 

3.  If  the  driver  has  been  relieved  from 
duty,  as  noted  in  (1)  above,  the  duration 
of  the  relief  from  duty  must  have  been 
made  known  to  the  driver  prior  to  the 
driver's  departure  in  written 
instructions  from  the  employer.  There 
are  no  record  retention  requirements  for 
these  instructions  on  board  a  vehicle  or 
at  a  motor  carrier's  principal  place  of 
business. 

4.  Ehiring  the  stop,  and  for  the 
duration  of  the  stop,  the  driver  must  be 
at  liberty  to  pursue  activities  of  his/her 
own  choosing  and  to  leave  the  premises 
where  the  vehicle  is  situated. 

Question  3:  A  driver  has  been  given 
written  permission  by  his/her  employer 
to  record  meal  and  other  routine  stops 
made  during  a  tour  of  duty  as  off-duty 
time.  Is  the  driver  required  to  record 
such  time  as  off-duty,  or  is  it  the  driver's 
decision  whether  such  time  is  recorded 
as  off-duty? 

Guidance:  It  is  the  employer's  choice 
whether  the  driver  shall  record  stops 
made  during  a  tour  of  duty  as  off-duty 
time.  However,  employers  may  permit 
drivers  to  make  the  decision  as  to  how 
the  time  will  be  recorded. 

Question  4:  A  driver  has  been  given 
written  permission  by  his/her  employer 
to  record  meal  and  other  routine  stops 
made  during  a  tour  of  duty  as  off-duty 
time.  Is  the  driver  allowed  to  record  his 
stops  during  a  tour  of  duty  as  off-duty 
time  when  the  CMV  is  laden  with  HM 
and  the  CMV  is  parked  in  a  truck  stop 
parking  lot? 

Guidance:  Drivers  may  record  meal 
and  other  routine  stops  made  during  a 
tour  of  duty  as  off-duty  time,  except 
when  a  CMV  is  laden  with  explosive 
HM  classified  as  hazard  divisions  1.1. 
1.2,  or  1.3  (formerly  Class  A  or  B 


explosives).  In  addition,  when  HM 
classified  under  hazard  divisions  1.1, 
1.2.  or  1.3  are  on  a  CMV,  the  employer 
and  the  driver  must  comply  with  §  397.5 
of  the  FMCSRs. 

Question  5:  Do  telephone  calls  to  or 
from  the  motor  carrier  that  momentarily 
interrupt  a  driver's  rest  period 
constitute  a  change  of  the  driver's  duty 
status? 

Guidance:  Telephone  calls  of  this 
type  do  not  prevent  the  driver  from 
obtaining  adequate  rest.  Therefore,  the 
FHWA  does  not  consider  these  brief 
telephone  calls  to  be  a  break  in  the 
driver's  off-duty  status. 

Question  6:  If  a  driver  is  required  by 
a  motor  carrier  to  carry  a  pager/beeper 
to  receive  notification  to  contact  the 
motor  carrier  for  a  duty  assignment, 
how  should  this  time  be  recorded? 

Guidance:  The  time  is  to  be  recorded 
as  off-duty. 

Question  7:  May  a  sleeper  berth  be 
used  for  a  period  of  less  than  2  hours' 
duration? 

Guidance:  Yes.  The  sleeper  berth  may 
be  used  for  such  periods  of  inactivity. 
Periods  of  time  of  less  than  2  hours 
spent  in  a  sleeper  berth  may  not  be  used 
to  accimiulate  the  8  hours  of  off-duty 
time  required  by  §  395.3  of  the  FMCSRs. 

Question  8:  If  a  "driver  trainer" 
occasionally  drives  a  CMV,  thereby 
becoming  a  "driver"  (regardless  of 
whether  he/she  is  paid  for  driving), 
must  the  driver  record  all  nondriving 
(training)  time  as  on-duty  (not  driving)? 

Guidance:  Yes. 

Question  9:  A  driver  drives  on  streets 
and  highways  during  the  week  and 
jockeys  CMVs  in  the  yard  (private 
property)  on  weekends.  How  is  the  yard 
time  to  be  recorded? 

Guidance:  On-duty  (driving). 

Question  10:  How  does  compensation 
relate  to  on-duty  time? 

Guidance:  The  fact  that  a  driver  is 
paid  for  a  period  of  time  does  not 
always  establish  that  the  driver  was  on- 
duty  for  the  purposes  of  part  395  during 
that  period  of  time.  A  driver  may  be 
relieved  of  duty  imder  certain 
conditions  and  still  be  paid. 

Question  1 1 :  Must  nontransportation- 
related  work  for  a  motor  carrier  be 
recorded  as  on-duty  time? 

Guidance:  Yes.  All  work  for  a  motor 
carrier,  whether  compensated  or  not, 
must  be  recorded  as  on-duty  time.  The 
term  "work"  as  used  in  the  definition  of 
"on-duty  time"  in  §  395.2  of  the 
FMCSRs  is  not  limited  to  driving  or 
other  nontransportation-related 
employment. 

Question  12:  How  should  time  spent 
in  transit  on  a  ferry  boat  be  recorded? 

Guidance:  Time  spent  on  a  ferry  by 
drivers  may  be  recorded  as  off-duty  time 
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if  they  are  completely  relieved  from 
work  and  all  responsibility  and 
obligation  to  the  motor  carriers  for 
which  they  drive.  This  relief  must  be 
consistent  with  existing  regulations  of 
the  ferry  company  and  the  U.S.  Coast 
Guard. 

Qjestion  13:  What  is  the  duty  status 
of  a  CO- driver  (truck)  who  is  riding 
seated  next  to  the  driver? 
Guidance:  On-duty  (not  driving). 
Question  14:  How  much  a  CMV  driver 
driving  a  non-CMV  at  the  direction  of  a 
motor  carrier  record  this  time? 

Guidance:  If  CMV  drivers  operate 
motor  vehicles  with  GVWRs  of  10,000 
pounds  or  less  at  the  direction  of  a 
motor  carrier,  the  FHWA  requires  those 
drivers  to  maintain  records  of  duty 
status  and  record  such  time  operating  as 
on-duty  (not  driving). 

Question  15:  How  much  the  time 
spent  operating  a  motor  vehicle  on  the 
rails  (roadrailers)  be  recorded? 
Guidance:  On-duty  (not  driving). 
Question  16:  Must  a  driver  engaged  in 
union  activities  affecting  the  employing 
motor  carrier  record  such  time  as  on- 
duty  (not  driving)  time? 

Guidance:  The  union  activities  of  a 
driver  employed  by  a  unionized  motor 
carrier  must  be  recorded  as  on-duty  (not 
driving)  time  if  the  collective  bargaining 
agreement  requires  the  motor  carrier  to 
pay  the  driver  for  time  engaged  in  such 
activities.  Otherwise  these  activities 
may  be  recorded  as  off  duty  time  unless 
they  are  combined  with  normal  duties 
performed  for  the  carrier. 

Efforts  by  a  driver  to  organize  co- 
workers employed  by  a  non-imionized 
motor  carrier,  either  on  the  carrier's 
premises  or  elsewhere,  may  be  recorded 
as  off  duty  time  unless  the  organizing 
activities  are  combined  with  normal 
duties  performed  for  the  carrier. 

Question  17:  How  is  the  50  percent 
driving  time  in  the  definition  of  "driver- 
salesperson"  in  §  395.2  determined? 

Guidance:  The  driving  time  is 
determined  on  a  weekly  basis.  The 
driver  must  be  employed  solely  as  a 
driver-salesperson.  The  driver- 
salesperson  may  ngt  participate  in  any 
other  type  of  work  activity. 

Question  18:  May  a  driver  change  to 
and  from  a  driver-salesman  status  at  any 
time? 

Guidance:  Yes,  if  the  change  is  made 
on  a  weekly  basis. 

(^estion  19:  May  the  time  a  driver 
spends  attending  safety  meetings, 
ceremonies,  celebrations,  or  other 
company-sponsored  safety  events  be 
recorded  as  off-duty  time? 

Guidance:  Yes,  if  attendance  is 
voluntary. 

Question  20:  How  must  a  driver 
record  time  spent  on-call  awaiting 
dispatch? 


Guidance:  The  time  that  a  driver  is 
free  from  obligations  to  the  employer 
and  is  able  to  use  that  time  to  secure 
appropriate  rest  may  be  recorded  as  off- 
duty  time.  TTie  fact  that  a  driver  must 
also  be  available  to  receive  a  call  in  the 
event  the  driver  is  needed  at  work,  even 
imder  the  threat  of  discipline  for  non- 
availability, does  not  by  itself  impair  the 
ability  of  the  driver  to  use  this  time  for 
rest. 

If  the  employer  generally  requires  its 
drivers  to  be  available  for  call  after  a 
mandatory  rest  period  which  complies 
with  the  regulatory  requirement,  the 
time  spent  standing  by  for  a  work- 
related  call,  following  the  required  off- 
duty  period,  may  be  properly  recorded 
as  off-duty  time. 

Question  21 :  How  does  a  driver 
record  the  hours  spent  driving  in  a 
school  bus  operation  when  he/she  also 
drives  a  CMV  for  a  company  subject  to 
the  FMCSRs? 

Guidance:  If  the  school  bus  meets  the 
definition  of  a  CMV,  it  must  be  recorded 
as  driving  time. 

Question  22:  A  motor  carrier  relieves 
a  driver  &t>m  duty.  What  is  a  suitable 
facility  for  resting? 

Guidance:  The  only  resting  facility 
which  the  FHWA  regulates  is  the 
sleeper  berth.  The  sleeper  berth 
requirements  can  be  found  in  §  393.76. 

Question  23:  How  many  times  may  a 
motor  carrier  relieve  a  driver  from  duty 
within  a  tour  of  duty? 

Guidance:  There  is  no  limitation  on 
the  ntmiber  of  times  a  driver  can  be 
reUeved  from  duty  during  a  tour  of  duty. 

Question  24:  U  a  driver  is  transported 
by  automobile  from  the  point  of  a 
breakdown  to  a  terminal,  and  then 
dispatched  on  another  run,  how  is  the 
time  spent  in  the  automobile  entered  on 
the  record  of  duty  status?  How  is  the 
time  entered  if  the  driver  goes  off-duty 
once  he  reaches  the  terminal? 

Guidance:  The  time  spent  in  the 
automobile  would  be  on-duty  (not 
driving)  if  dispatched  on  another  run 
once  he/she  reaches  the  terminal,  and 
off-duty  if  he/she  is  given  8  consecutive 
hours  off-duty  upon  reaching  the 
terminal. 

Qiestion  25:  When  a  driver 
experiences  a  delay  on  an  impassable 
highway,  should  the  time  he/she  is 
delayed  be  entered  on  the  record  of  duty 
status  as  driving  time  or  on-duty  (not 
driving)? 

Guidance:  Delays  on  impassable 
highways  must  be  recorded  as  driving 
time  because  §  395.2  defines  "driving 
time"  as  all  time  spent  at  the  driving 
controls  of  a  CMV  in  operation. 

Question  26:  Is  time  spent  operating 
controls  in  a  CMV  to  perform  an 
auxiliary,  non-driving  function  (e.g., 


lifting  a  loaded  container,  compacting 
waste,  etc.)  considered  driving  time? 
Does  the  location  of  the  controls  have  a 
bearing  on  the  answer? 

Guidance:  The  location  of  the  controls 
does  have  a  bearing  on  the  answer. 
Section  395.2  defines  "driving  time"  as 
all  time  spent  at  the  driving  controls  of 
a  CMV  in  operation.  If  a  driver,  seated 
at  the  driving  controls  of  the  vehicle,  is 
able  to  simultaneously  perform  the 
driving  and  auxiliary  fimction  (for 
example,  one  hand  on  the  steering 
wheel  and  one  hand  on  a  control 
mechanism),  the  time  spent  performing 
the  auxiliary  function  must  be  recorded 
as  "driving  time."  If  a  driver,  seated  at 
the  driving  controls  of  the  vehicle,  is 
unable  to  simultaneously  perform  the 
driving  and  auxiliary  function,  the  time 
spent  performing  the  auxiliary  function 
may  be  recorded  as  "on-duty  not  driving 
time." 

Question  27:  A  motor  carrier  has  full- 
time  drivers  who  are  also  volimteer  fire 
fighters.  Some  of  the  drivers  carry 
pagers  and  leave  their  normal  activities 
only  when  notified  of  a  fire.  Others 
consistently  work  3  to  4  non- 
consecutive  24-hour  shifts  at  a  fire 
station  each  month,  resting  between 
calls.  The  drivers  receive  no  monetary 
compensation  for  their  work.  How 
should  the  time  spent  on  these  activities 
be  logged  on  the  record  of  duty  status 
when  the  drivers  return  to  work? 

Guidance:  When  drivers  are  free  from 
obligations  to  their  employers,  that  time 
may  be  recorded  as  off-duty  time. 
Drivers  who  are  allowed  by  the  motor 
carrier  to  leave  their  normal  activities  to 
fight  fires  and  those  who  spend  full 
days  in  a  fire  station  are  clearly  off  duty. 
Their  time  should  be  recorded  as  such. 

Question  28:  How  should  time  spent 
at  National  Guard  meetings  and  training 
sessions  be  recorded  for  the  hours  of 
service  requirements? 

Guidance:  A  member  of  a  military 
reserve  component,  serving  on  either  an 
inactive  duty  status,  such  as  on  a 
weekend  drill,  or  in  an  active  duty 
status,  such  as  annual  training,  need 
only  log  as  "on  duty"  time  that  time 
during  which  he  or  she  is  required  to 
perform  work,  and  not  that  time  during 
which  he  or  she  is  required  or  permitt&d 
to  rest. 

Section  395.3    Maximum  Driving  and 
On-duty  Time 

Question  1:  May  a  motor  carrier 
switch  from  a  60-hour/7-day  limit  to  a 
70-hour/8-day  limit  or  vice  versa? 

Guidance:  Yes.  The  only  restriction 
regarding  the  use  of  the  70-hour/8-day 
rule  is  that  the  motor  carrier  must  have 
CMVs  operating  every  day  of  the  week. 
The  70-hour/8-day  rule  is  a  permissive 
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provision  in  that  a  motor  carrier  with 
vehicles  operating  every  day  of  the  week 
is  not  required  to  use  the  70-hour/8-day 
rules  for  calculating  its  drivers'  hours  of 
service.  The  motor  carrier  may, 
however,  assign  some  or  all  of  its 
drivers  to  operate  under  the  70-hour/8- 
day  rule  if  it  so  chooses.  The  assignment 
of  individual  drivers  to  the  60-hour/7- 
day  or  the  70-hour/8-day  time  rule  is 
left  to  the  discretion  of  the  motor 
carrier. 

Question  2:  Does  a  driver,  employed 
full  time  by  one  motor  carrier  using  the 
60-hours  in  7-days  rule,  and  part-time 
by  another  motor  carrier  using  the  70- 
hoiirs  in  8-days  rule,  have  the  option  of 
using  either  rule  in  computing  his  hours 
of  service? 

Guidance:  No.  The  motor  carrier  that 
employs  the  driver  on  a  full-time  basis 
determines  which  rule  it  will  use  to 
comply  with  §  395.3(b).  The  driver  does 
not  have  the  option  to  select  the  rule  he/ 
she  wishes  to  use. 

Question  3:  May  a  carrier  which 
provides  occasional,  but  not  regular 
service  on  every  day  of  the  week,  have 
the  option  of  the  60  hours  in  7  days  or 
70  hours  in  8  days  with  respect  to  all 
drivers,  during  the  period  in  which  it 
operates  one  or  more  vehicles  on  each 
day  of  the  week? 

Guidance:  Yes. 

Question  4:  A  Canadian  driver  is 
subjected  to  a  log  book  inspection  in  the 
U.S.  The  driver  has  logged  one  or  more 
13-hour  driving  periods  while  in 
Canada  during  the  previous  7  days,  but 
has  complied  vrith  all  the  FMCSRs 
while  operating  in  the  U.S.  Has  the 
driver  violated  the  10-hour  driving 
requirement  in  the  U.S.? 

Guidance:  No.  Canadian  drivers  are 
required  to  comply  with  the  FMCSRs 
only  when  operating  in  the  U.S. 

Question  5:  May  a  driver  domiciled  in 
the  United  States  comply  with  the 
Canadian  hours  of  service  regulations 
while  driving  in  Canada?  If  so,  would 
the  driving  and  on-duty  time 
accumulated  in  Canada  be  counted 
toward  compliance  with  one  or  more  of 
the  limits  imposed  by  part  395  when  the 
driver  re-enters  the  United  States? 

Guidance:  A  driver  domiciled  in  the 
United  States  may  comply  with  the 
Canadian  hours  of  service  regulations 
while  driving  in  Canada.  Upon  re- 
entering the  United  States,  however,  the 
driver  is  subject  to  all  of  the 
requirements  of  part  395,  including  the 
10-  and  15-hour  rules,  and  the  60-  or  70- 
hour  rules  appUcable  to  the  previous  7 
or  8  consecutive  days. 

In  other  words,  a  driver  who  takes  full 
advantage  of  Canadian  law  may  have  to 
stop  driving  for  a  time  immediately  after 
returning  to  the  U.S.  in  order  to  restore 


compliance  with  part  395.  Despite  its 
possible  effect  on  decisions  a  U.S.  driver 
must  make  whije  in  Canada,  this 
interpretation  does  not  involve  an 
exercise  of  extraterritorial  jurisdiction. 

Question  6:  If  a  motor  carrier  operates 
under  the  70-hour/8-day  rule,  does  any 
aspect  of  the  60-hoiu  nde  apply  to  its 
operations?  If  a  motor  carrier  operates 
under  the  60-hour/7-day  rule,  does  any 
part  of  the  70-hour  nde  apply  to  its 
operations? 

Guidance:  If  a  motor  carrier  operates 
7  days  per  week  and  chooses  to  require 
all  of  its  drivers  to  comply  with  the  70- 
hour/8-day  rule,  the  60-hour/7-day  rule 
would  not  be  applicable  to  these 
drivers.  If  this  carrier  chooses  to  assign 
some  or  all  of  its  drivers  to  the  60-hour/ 
7 -day  rule,  the  70-hour  rule  would  not 
be  applicable  to  these  drivers. 
Conversely,  if  a  motor  carrier  does  not 
operate  7  days  per  week,  it  must  operate 
under  the  60-hour/7-day  rule  and  the 
70-hour  rule  woiUd  not  apply  to  its 
operations. 

Question  7:  What  is  the  liability  of  a 
motor  carrier  for  hours  of  service 
violations? 

.    Guidance:  The  carrier  is  liable  for 
violations  of  the  hours  of  service 
regulations  if  it  had  or  should  have  had 
the  means  by  which  to  detect  the 
violations.  Liability  under  the  FMCSRs 
does  not  depend  upon  actual  knowledge 
of  the  violations. 

Question  8:  Are  carriers  liable  for  the 
actions  of  their  employees  even  though 
the  carrier  contends  that  it  did  not 
require  or  permit  the  violations  to 
occur? 

Guidance:  Yes.  Carriers  are  liable  for 
the  actions  of  their  employees.  Neither 
intent  to  commit,  nor  actual  knowledge 
of.  a  violation  is  a  necessary  element  of 
that  UabiUty.  Carriers  "permit" 
violations  of  the  hours  of  service 
regulations  by  their  employees  if  they 
fail  to  have  in  place  management 
systems  that  effectively  prevent  such 
violations. 

Section  395.8    Driver's  Record  of  Duty 
Status 

Question  1:  How  shoidd  a  change  of 
duty  statiis  for  a  short  period  of  time  be 
shown  on  the  driver's  record  of  duty 
status? 

Guidance:  Short  periods  of  time  (less 
than  15  minutes)  may  be  identified  by 
drawing  a  line  from  the  appropriate  on- 
duty  (not  driving)  or  driving  line  to  the 
remarks  section  and  entering  the 
amount  of  time,  such  as  "6  minutes," 
and  the  geographic  location  of  the  duty 
status  change. 

Question  2:  May  a  rubber  stamp 
signature  be  used  on  a  driver's  record  of 
duty  status? 


Guidance:  No,  a  driver's  record  of 
duty  status  must  bear  the  signature  of 
the  driver  whose  time  is  recorded 
thereon. 

Qjestion  3:  If  a  driver's  record  of  duty 
status  is  not  signed,  may  enforcement 
action  be  taken  on  the  current  day's 
record  if  it  contains  false  information? 

Guidance:  Enforcement  action  can  be 
taken  against  the  driver  even  though 
that  record  may  not  be  signed.  The 
regulations  require  the  driver  to  keep 
the  record  of  duty  status  current  to  the 
time  of  last  "change  of  duty  status 
(whether  or  not  the  record  has  been 
signed).  Also,  §  395.8(e)  states  that 
making  false  reports  shall  make  the 
driver  and/or  the  carrier  liable  to 
prosecution. 

Question  4:  Must  drivers,  alternating 
between  interstate  and  intrastate 
commerce,  record  their  intrastate 
driving  time  on  their  record  of  duty 
status? 

Guidance:  Yes,  to  accoimt  for  all  on- 
duty  time  for  the  prior  7  or  8  days 
preceding  an  interstate  movement. 

Question  5:  May  a  driver,  being  used 
for  the  first  time,  submit  records  of  duty 
status  for  the  preceding  7  days  in  lieu 
of  a  signed  statement? 

Guidance:  The  carrier  may  accept  true 
and  accurate  copies  of  the  driver's 
record  of  duty  status  for  the  preceding 
7  days  in  lieu  of  the  signed  statement 
required  by  §  395.8(j)(2). 

Question  6:  How  should  multiple 
short  stops  in  a  town  or  city  be  recorded 
on  a  record  of  duty  status? 

Guidance:  All  stops  made  in  any  one 
city,  town,  village  or  mimicipality  may 
be  computed  as  one.  In  such  cases  the 
sum  of  all  stops  should  be  shown  on  a 
continuous  line  as  on-duty  (not  driving). 
The  aggregate  driving  time  between 
such  stops  should  be  entered  on  the 
record  of  duty  status  inmiediately 
following  the  on-duty  (not  driving) 
entry.  The  name  of  the  city,  town, 
village,  or  municipality,  followed  by  the 
State  abbreviation  where  all  the  stops 
took  place,  must  appear  in  the 
"remarks"  section  of  .the  record  of  duty 
status. 

Question  7:  Is  the  Canadian  bilingual 
or  any  other  record  of  duty  status  form 
acceptable  in  the  U.S.? 

Guidance:  Yes,  provided  the  grid- 
format  and  specific  information 
required  are  included. 

Question  8:  May  a  motor  carrier 
return  a  driver's  completed  record  of 
duty  status  to  the  driver  for  correction 
of  inaccurate  or  incomplete  entries? 

Guidance:  Yes,  although  the 
regulations  do  not  require  a  driver  to 
submit  "corrected"  records  of  duty 
status.  A  driver  may  submit  corrected 
records  of  duty  status  to  the  motor 
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carrier  at  any  time.  It  is  suggested  the 
carrier  mark  the  second  submission 
"CORRECTED  COPY  "  and  staple  it  to 
the  original  submission  for  the  required 
retention  period. 

Question  9:  May  a  duplicate  copy  of 
a  record  of  duty  status  be  submitted  if 
an  original  was  seized  by  an 
enforcement  official? 

Guidance:  A  driver  must  prepare  a 
second  original  record  of  duty  status  to 
replace  any  page  taken  by  an 
enforcement  official.  The  driver  should 
note  that  the  first  original  had  been 
taken  by  an  enforcement  official  and  the 
circumstances  under  which  it  was 
taken. 

Question  10:  What  regiUation, 
interpretation,  and/or  administrative 
ruling  requires  a  motor  carrier  to  retain 
supporting  documents  and  what  are 
those  documents? 

Guidance:  Section  395.8(k)(l)  requires 
motor  carriers  to  retain  all  supporting 
documents  at  their  principal  places  of 
business  for  a  period  of  6  months  from 
date  of  receipt. 

Supporting  dociunents  are  the  records 
of  the  motor  carrier  which  are 
maintained  in  the  ordinary  course  of 
business  and  used  by  the  motor  carrier 
to  verify  the  information  recorded  on 
the  driver's  record  of  duty  status. 
Examples  are:  Bills  of  lading,  carrier 
pros,  freight  bills,  dispatch  records, 
driver  call-in  records,  gate  record 
receipts,  weight/scale  tickets,  fuel 
receipts,  fuel  billing  statements,  toll 
receipts,  international  registration  plan 
receipts,  international  fuel  tax 
agreement  receipts,  trip  permits,  port  of 
entry  receipts,  cash  advance  receipts, 
delivery  receipts,  liunper  receipts, 
interchange  and  inspection  reports, 
lessor  settlement  sheets,  over/short  and 
damage  reports,  agricultural  inspection 
reports.  CVSA  reports,  accident  reports, 
telephone  billing  statements,  credit  card 
receipts,  driver  fax  reports,  on-board 
computer  reports,  border  crossing 
reports,  custom  declarations,  traffic 
citations,  overweight/ oversize  reports 
and  citations,  and/or  other  documents 
directly  related  to  the  motor  carrier's 
operation,  which  are  retained  by  the 
motor  carrier  in  connection  with  the 
operation  of  its  transportation  business. 
Supporting  documents  may  include 
other  dociunents  which  the  motor 
carrier  maintains  and  can  be  used  to 
verify  information  on  the  driver's 
records  of  duty  status.  If  these  records 
are  maintained  at  locations  other  than 
the  principal  place  of  business  but  are 
not  used  by  the  motor  carrier  for 
verification  purposes,  they  must  be 
forwarded  to  the  principal  place  of 
business  upon  a  request  by  an 


authorized  representative  of  the  FHWA 
or  State  official  within  2  business  days. 

Question  1 1 :  Is  a  driver  who  works  for 
a  motor  carrier  on  an  occasional  basis 
and  who  is  regularly  employed  by  a 
non-motor  carrier  entity  required  to 
submit  either  records  of  duty  status  or 
a  signed  statement  regarding  the  hours 
of  service  for  all  on-duty  time  as  "on- 
dufy  time"  as  defined  by  §  395.2? 
Guidance:  Yes. 

Question  12:  May  a  driver  use  "white- 
out"  hquid  paper  to  correct  a  record  of 
duty  status  entry? 

Guidance:  Any  method  of  correction 
woiUd  be  acceptable  so  long  as  it  does 
not  negate  the  obligation  of  the  driver  to 
certify  by  his  or  her  signature  that  all 
entries  were  made  by  the  driver  and  are 
true  and  correct. 

Question  13:  Are  drivers  required  to 
draw  continuous  lines  between  the  off- 
duty,  sleeper  berth,  driving,  and  on-duty 
(not  driving)  lines  on  a  record  of  duty 
status  when  changing  their  dufy  status? 

Guidance:  No.  Under  §  395.8(h)  the 
FMCSRs  require  that  continuous  lines 
be  drawn  between  the  appropriate  time 
markers  within  each  duty  status  line, 
but  they  do  not  require  that  continuous 
lines  be  drawn  between  the  appropriate 
duty  status  lines  when  drivers  chimge 
their  duty  status. 

Question  14:  What  dociunents  satisfy 
the  requirement  to  show  a  shipping 
document  number  on  a  record  of  duty 
status  as  found  in  §  395.8{d)(ll)? 

Guidance:  The  following  are  some  of 
the  dociunents  acceptable  to  satisfy  the 
requirement:  shipping  manifests, 
invoices/ freight  bills,  trip  reports, 
charter  orders,  special  order  numbers, 
bus  bills  or  any  other  document  that 
identifies  a  particular  movement  of 
passengers  or  cargo. 

In  the  event  of  multiple  shipments,  a 
single  document  will  satisfy  the 
requirement.  If  a  driver  is  dispatched  on 
a  trip,  which  is  subsequenUy  completed, 
and  then  is  dispatched  on  another  trip 
on  that  calendar  day,  two  shipping 
document  numbers  or  two  shippers  and 
commodities  must  be  shown  in  the 
remarks  section  of  the  record  of  dufy 
status. 

Question  15:  If  a  driver  from  a  foreign 
country  only  operates  in  the  U.S.  one 
day  a  week,  is  he  required  to  keep  a 
record  of  duty  status  for  every  day? 

Guidance:  A  foreign  driver,  when  in 
the  U.S.,  must  produce  a  current  record 
of  dufy  status,  and  sufficient 
documentation  to  account  for  his  duty 
time  for  the  previous  6  days. 

Question  16:  Are  drivers  required  to 
include  their  total  on-duty  time  for  the 
previous  7  to  8  days  (as  appUcable)  on 
the  driver's  record  of  duty  status? 

Guidance:  No. 


Question  1 7:  Can  military  time  be 
used  on  the  grid  portion  of  the  driver's 
record  of  duty  status? 

Guidance:  Yes.  The  references  to  9 
a.m..  3  p.m.,  etc.  in  §  395.8(d)(6)  are 
examples  only.  MiHtary  time  is  also 
acceptable. 

Question  18:  Section  395.8(d)(4) 
requires  that  the  name  of  the  motor 
carrier  be  shown  on  the  driver's  record 
of  dufy  status.  If  a  company  owns  more 
than  one  motor  carrier  subject  to  the 
FMCSRs,  may  the  company  use  logs 
listing  the  names  of  all  such  motor 
carrier  employers  and  require  the  driver 
to  identify  the  carrier  for  which  he  or 
she  drives? 

Guidance:  Yes,  provided  three 
conditions  are  met  First,  the  driver 
must  identify  his  or  her  motor  carrier 
employer  by  a  method  that  would  be 
visible  on  a  photocopy  of  the  log.  A  dark 
check  mark  by  the  carrier's  name  would 
be  acceptable.  However,  a  colored 
highlight  of  the  name  would  not  be 
acceptable,  since  these  colors  are  often 
transparent  to  phot(x:opiers. 

Second,  the  driver  may  check  off  the 
name  of  the  motor  carrier  employer  only 
if  he  or  she  works  for  a  single  carrier 
diuing  the  24  hour  period  covered  by 
the  log. 

Third,  if  the  parent  company  uses 
Multiday  Logs  (Form  139  or  139A),  the 
log  for  each  day  must  list  all  motor 
carrier  employers  and  the  driver  must 
identify  his  or  her  carrier  each  day. 

Question  19:  Regulatory  guidance 
issued' by  the  Office  of  Motor  Carriers 
states  that  a  driver's  record-of-duty- 
status  (RODS)  may  be  used  as  the  100 
air-mile  radius  time  record  ". . , 
provided  the  form  contains  the 
mandatory  information."  Is  this 
"mandatory  information"  that  required 
of  a  normal  RODS  under  §  395.8(d)  or 
that  of  the  100  air-mile  radius 
exemption  under  §  395.1(e)(5)? 

Guidance:  The  "mandatory 
information"  referred  to  is  the  time 
records  sptecified  by  §  395.1(e)(5)  which 
must  show:  (1)  The  time  the  diiver 
reports  for  duty  each  day;  (2)  the  total 
number  of  hours  the  driver  is  on  duty 
each  day;  (3)  the  time  the  driver  is 
released  from  duty  each  day;  and  (4)  the 
total  time  for  the  preceding  7  days  in 
accordance  with  §  395.8(j)(2)  for  drivers 
used  for  the  first  time  or  intermittenUy. 

Using  the  RODS  to  comply  with 
§  395.1(e)(5)  is  not  prohibited  as  long  as 
the  RODS  contains  driver  identification, 
the  date,  the  time  the  driver  began  work, 
the  time  the  driver  ended  work,  and  the 
total  hours  on  duty. 

Question  20:  When  a  driver  fails  to 
meet  the  provisions  of  the  100  air-mile 
radius  exemption  (§  395.1(e)),  is  the 
driver  required  to  have  copies  of  his/her 
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records  of  duty  status  for  the  previous 
seven  days?  Must  the  driver  prepare 
daily  records  of  duty  status  for  the  next 

seven  days? 

Guidance:  The  driver  must  only  have 
in  his/her  possession  a  record  of  duty 
status  for  the  day  he/she  does  not 
qiialify  for  the  exemption.  The  record  of 
duty  status  must  cover  the  entire  day, 
even  if  the  driver  has  to  record 
retroactively  changes  in  status  that 
occurred  between  the  time  that  the 
driver  reported  for  duty  and  the  time  in 
which  he/she  no  longer  qualified  for  the 
100  air-mile  radius  exemption.  This  is 
the  only  way  to  ensure  that  a  driver 
does  not  claim  the  right  to  drive  10 
hours  after  leaving  his/her  exempt 
status,  in  addition  to  the  hours  already 
driven  imder  the  100  air-mile 
exemption. 

Question  21:  What  is  the  carrier's 
liabiHty  when  its  drivers  falsify  records 
of  duty  status? 

Guidance:  A  carrier  is  Uable  both  for 
the  actions  of  its  drivers  in  submitting 
false  dociunents  and  for  its  own  actions 
in  accepting  false  documents.  Motor 
carriers  have  a  duty  to  require  drivers  to 
observe  the  FMCSRs. 

Question  22:  If  a  driver  logs  his/her 
duty  statxis  as  "driving"  but  makes 
multiple  short  stops  (each  less  than  15 
minutes)  for  on-duty  or  off-duty 
activities,  maiiis  a  vertical  line  on  the 
grid  for  each  stop,  and  records  the 
elapsed  time  for  each  in  the  remarks 
section  of  the  grid,  would  the  aggregate 
time  spent  on  those  non-driving 
activities  be  counted  against  the  10-hour 
driving  limit? 

Guidance:  No.  On-duty  not  driving 
time  or  off-«luty  time  is  not  coimted 
against  the  10-hour  driving  limit. 

Question  23:  When  the  driver's  duty 
status  changes,  do  §§  395.8(c)  or 
395.8(h)(5)  require  a  description  of  on- 
duty  not  driving  activities  ("fueling," 
"pre-trip,"  "loading,"  "unloading,", 
etc.)  in  the  remarks  section  in  addition 
to  the  name  of  the  nearest  dty,  town  or 
village  followed  by  the  State 
abbreviation? 

Guidance:  No.  Many  motor  carriers 
require  drivers  to  identify  work 
perfcxmed  during  a  change  of  duty 
status.  Part  395  neither  requires  nor 
prohibits  this  practice. 

Question  24:  When  must  a  driver 
complete  the  signature/certification  of 
the  driver's  record  of  duty  status? 

Guidance:  In  general,  the  driver  must 
sign  the  record  of  duty  status 
immediately  after  all  required  entries 
have  been  made  for  the  24'hour  period. 
However,  if  the  driver  is  driving  at  the 
end  of  the  24-hour  period,  he/she  must 
sign  during  the  next  stop.  A  driver  may 
also  sign  the  record  of  duty  status  upon 


going  off  duty  if  he/she  expects  to 
remain  off  duty  until  the  end  of  the  24- 
hour  period. 

Question  25:  Is  a  driver  (United  States 
or  foreign)  required  to  maintain  a  record 
of  duty  status  (log  book)  in  a  foreign 
country  before  entering  the  U.S.? 

Guidance:  No.  The  FHWA  does  not 
require  drivers  to  prepare  records  of 
duty  status  while  operating  outside  the 
jiirisdiction  of  the  United  States. 
However,  it  may  be  advantageous  for 
any  driver  (U.S.  or  foreign)  to  prepare 
records  of  duty  status  for  short-term 
foreign  trips.  Upon  entering  the  U.S., 
each  driver  must  either  (a)  Have  in  his/ 
her  possession  a  record  of  duty  status 
current  on  the  day  of  the  examination 
showing  the  total  hours  worked  for  the 
prior  seven  consecutive  days,  including 
time  si>ent  outside  the  U.S.;  or,  (b) 
Demonstrate  that  he/she  is  operating  as 
a  "100  air-mile  (161  air-ldlometer) 
radius  driver"  under  §  395.1(e). 

Question  26:  If  a  driver  is  permitted 
to  use  a  CMV  for  personal  reasons,  how 
must  the  driving  time  be  recorded? 

Guidance:  When  a  driver  is  relieved 
from  work  and  all  responsibility  for 
performing  work,  time  spent  traveling 
from  a  driver's  home  to  his/her  terminal 
(normal  work  reporting  location),  or 
from  a  driver's  terminal  to  his/her 
home,  may  be  considered  off-duty  time. 
Similarly,  time  spent  traveling  short 
distances  from  a  driver's  en  route 
lodgings  (such  as  en  route  terminals  or 
motels)  to  restaurants  in  the  vicinity  of 
such  lodgings  may  be  considered  off- 
duty  time.  The  type  of  conveyance  used 
from  the  terminal  to  the  driver's  home, 
from  the  driver's  home  to  the  terminal, 
or  to  restaurants  in  the  vicinity  of  en 
route  lodgings  would  not  alter  the 
situation  unless  the  vehicle  is  laden.  A 
driver  may  not  operate  a  laden  CMV  as 
a  personal  conveyance.  The  driver  who 
uses  a  motor  carrier's  CMV  for 
transportation  home,  and  is 
subsequently  called  by  the  employing 
carrier  and  is  then  dispatched  from 
home,  woidd  be  on-duty  from  the  time 
the  driver  leaves  home. 

A  driver  placed  out  of  service  for 
exceeding  the  requirements  of  the  hours 
of  service  regulations  may  not  drive  a 
CMV  to  any  location  to  obtain  rest. 

Section  395. 1 3    Drivers  Declared  Out  of 
Service 

Question  1:  May  a  driver  operate  any 
motor  vehicle,  at  the  direction  of  the 
motor  carrier,  after  being  placed  out  of 
service  for  an  hours  of  service  violation? 

Guidance:  An  out  of  service  order 
issued  under  §  395.13  extends  only  to 
the  operation  of  CMVs.  State  procedures 
may  differ. 


Question  2:  May  a  driver  operating  a 
CMV  under  a  lease  arrangement  with  a 
motor  carrier,  after  being  placed  out  of 
service  for  an  hours  of  service  violation, 
cancel  the  lease  and  continue  to  operate 
the  vehicle  as  a  private  personal 
conveyance? 

Guidance:  No.  Cancellation  of  a  lease 
does  not  relieve  the  driver  of  the 
responsibility  of  complying  with  the  out 
of  service  order  which  prohibits  the 
driver  bom  operating  a  CMV. 

Section  395. 1 5    Automatic  On-Board 
Recording  Devices 

Question  1:  Must  a  motor  carrier 
maintain  a  second  (back-up  copy)  of  the 
electronic  hours-of-service  files,  by 
month,  in  a  different  physical  location 
than  where  the  original  data  is  stored  if 
the  motor  carrier  retains  the  original 
houire-of-service  printout  signed  by  the 
driver  and  provides  the  driver  with  a 
copy? 

Guidance:  No.  By  creating  and 
maintaining  the  signed  original  record- 
of-duty  status  printed  from  the 
electronic  hours-of-service  file,  the 
motor  carrier  has  converted  the 
electronic  document  into  a  paper 
document  subject  to  §  395.8(k).  That 
section  requires  the  motor  carrier  to 
retain  at  its  princi{>al  place  of  business 
the  records  of  duty  status  and 
supporting  dociunents  for  a  period  of  6 
months  from  date  of  receipt.  If  the  motor 
carrier  did  not  generate  a  paper  copy  of 
the  electronic  document  and  retain  a 
signed  original,  it  would  be  required  to 
maintain  the  electronic  file  and  a 
second  (back-up)  copy. 

Question  2:  May  a  driver  who  uses  an 
automatic  on-board  recording  device 
amend  his/her  record  of  duty  status 
during  a  trip? 

Guidance:  No.  Section  395.15(i)(3) 
requires  automatic  on-board  recording 
devices,  to  the  maximum  extent 
possible,  be  tamperproof  and  preclude 
the  alteration  of  information  collected 
concerning  a  driver's  hours  of  service.  If 
drivers,  who  use  automatic  on-board 
recording  devices,  were  allowed  to 
amend  their  record  of  duty  status  while 
in  transit,  legitimate  amendments  could 
not  be  distinguished  from  falsifications. 
Records  of  duty  status  maintained  and 
generated  by  an  automatic  on-board 
recording  device  may  only  be  amended 
by  a  supervisory  motor  carrier  official  to 
accurately  reflect  the  driver's  activity. 
Such  supervisory  motor  carrier  official 
must  include  an  explanation  of  the 
mistake  in  the  remarks  section  of  either 
the  original  or  amended  record  of  duty 
status.  Both  the  original  and  amended 
record  of  duty  status  must  be  retained 
by  the  motor  carrier. 
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PART  396— INSPECTION.  REPAIR.  AND 
MAINTENANCE 

Sections  Interpreted 

396.3    Inspection,  Repair,  and  Maintenance 
396.9    Inspection  of  Motor  Vehicles  in 

Operation 
396.11    Driver  Vehicle  Inspection  Report(s) 
396.13    Driver  Inspection 
396.17    Periodiclnspection 
396. 1 9    Inspector  Qualifications 
396.21    Periodic  Inspection  Recordkeeping 

Requirements 
396.23    Equivalent  to  a  Periodic  Inspection 
396.25    Qualifications  of  Brake  Inspectors 

Section  396.3    Inspection,  Repair,  and 
Maintenance 

Question  1:  What  is  meant  by 
"systematic  inspection,  repair,  and 
maintenance"? 

Guidance:  Generally,  systematic 
means  a  regular  or  scheduled  program 
to  keep  vehicles  in  a  safe  operating 
condition.  Section  396.3  does  not 
specify  inspection,  maintenance,  or 
repair  intervals  because  such  intervals 
are  fleet  specific  and,  in  some  instances, 
vehicle  specific.  The  inspection,  repair, 
and  maintenance  intervals  are  to  be 
determined  by  the  motor  carrier.  The 
requirements  of  §§396.11,  396.13,  and 
396.17  are  in  addition  to  the  systematic 
inspection,  repair,  and  maintenance 
required  by  §  396.8. 

Question  2:  Section  396.3(b)(4)  refers 
to  a  record  of  tests.  What  tests  are 
required  of  push-out  windows  and 
emergency  door  lamps  on  buses? 

Guidance:  Generally,  inspection  of  a 
push-out  window  would  require 
pushing  out  the  window.  However,  if 
the  window  may  be  destroyed  by 
pushing  out  to  test  its  proper 
functioning,  a  visual  inspection  may 
qualify  as  a  test  if  the  inspector  can 
ascertain  the  proper  functioning  of  the 
window  without  opening  it.  Checking  to 
ensure  that  the  rubber  push-out  molding 
is  properly  in  place  and  has  not 
deteriorated  and  that  any  handles  or 
marking  instructions  have  not  been 
tampered  with  would  meet  the  test 
requirement.  Inspection  of  emergency 
door  marking  lights  would  require 
opening  the  door  to  test  the  lights. 

Question  3:  Who  has  the 
responsibility  of  inspecting  and 
maintaining  leased  vehicles  and  their 
maintenance  records? 

Guidance:  The  motor  carrier  must 
either  inspect,  repair,  maintain,  and 
keep  suitable  records  for  all  vehicles 
subject  to  its  control  for  30  consecutive 
days  or  more,  or  cause  another  party  to 
perform  such  activities.  The  motor 
carrier  is  solely  responsible  for  ensiuing 
that  the  vehicles  under  its  control  are  in 
safe  operating  condition  and  that  defects 
have  been  corrected. 


Question  4:  Is  computerized 
recordkeeping  of  CMV  inspection  and 
maintenance  information  permissible 
under  §  396.3  of  the  FMCSRs? 

Guidance:  Yes,  if  the  minimum 
inspection,  repair,  and  maintenance 
records  required  are  included  in  the 
computer  information  system  and  can 
be  reproduced  on  demand. 

(^estion  5:  Where  must  vehicle 
inspection  and  maintenance  records  be 
retained  if  a  vehicle  is  not  housed  or 
maintained  at  a  single  location? 

Guidance:  The  motor  carrier  may 
retain  the  records  at  a  location  of  its 
choice.  If  the  vehicle  maintenance 
records  are  retained  at  a  location  apart 
fixjm  the  vehicle,  the  motor  carrier  is  not 
relieved  of  its  responsibility  for 
ensuring  that  the  records  are  current 
and  factual.  In  all  cases,  however,  upon 
request  of  the  FHWA  the  maintenance 
records  must  be  made  available  within 
a  reasonable  period  of  time  (2  working 
days). 

Section  396.9    Inspection  of  Motor 
Vehicles  in  Operation 

Question  1:  Under  what  conditions 
may  a  vehicle  that  has  been  placed  "out 
of  service"  under  §  396.3  be  moved? 

Guidance:  The  vehicle  may  be  moved 
by  being  placed  entirely  upon  another 
vehicle,  towed  by  a  vehicle  equipped 
with  a  crane  or  hoist,  or  driven  if  the   " 
"out  of  service"  condition  no  longer 
exists. 

Question  2:  Is  it  the  intent  of  §  396.9 
to  allow  "out  of  service"  vehicles  to  be 
towed? 

Guidance:  Yes;  however,  not  all  out  of 
service  vehicles  may  be  towed  away 
from  the  inspection  location.  The 
regulation  sets  up  a  flexible  situation 
that  will  permit  the  inspecting  officer  to 
use  his/her  best  judgment  on  a  case-by- 
case  basis. 

Section  396. 1 1    Driver  Vehicle 
Inspection  R^port(s) 

Q^estion  1:  Does  §  396.11  require  the 
DVIR  to  be  tinned  in  each  day  by  a 
driver  dispatched  on  a  trip  of  more  than 
one  day's  duration? 

Guidance:  A  driver  must  prepare  a 
DVIR  at  the  completion  of  each  day's 
work  and  shall  submit  those  reports  to 
the  motor  carrier  upon  his/her  return  to 
the  home  terminal.  This  does  not  relieve 
the  motor  carrier  from  the  responsibility 
of  effecting  repairs  and  certification  of 
any  items  listed  on  the  DVIR,  prepared 
at  the  end  of  each  day's  work,  that 
would  be  likely  to  affect  the  safety  of  the 
operation  of  the  motor  vehicle. 

C^estion  2:  Does  §  396.1 1  require  that 
the  power  unit  and  the  trailer  be 
inspected? 


Guidance:  Yes.  A  driver  must  be 
satisfied  that  both  the  power  unit  and 
the  trailer  are  in  safe  operating 
condition  before  operating  the 
combination. 

Question  3:  May  more  than  one  power 
unit  be  included  on  the  DVIR  if  two  or 
more  power  units  were  used  by  a  driver 
during  one  day's  work? 

Guidance:  No.  A  separate  DVIR  must 
be  prepared  for  each  power  imit 
operated  during  the  day's  work. 

Question  4:  Does  §  396. 11  require  a 
motor  carrier  to  use  a  specific  type  of 
DVIR?      — 

Guidance:  A  motor  carrier  may  use 
any  type  of  DVIR  as  long  as  the  report 
contains  the  information  and  signatures 
required. 

Question  5:  Does  §  396.11  require  a 
separate  DVIR  for  each  vehicle  and  a 
combination  of  vehicles  or  is  one  report 
adequate  to  cover  the  entire 
combination? 

Guidance:  One  vehicle  inspection 
rep>ort  may  be  used  for  any  combination, 
provided  the  defects  or  deficiencies,  if 
any,  are  identified  for  each  vehicle  and 
the  driver  signs  the  report. 

Question  6:  Does  §  396.11(c)  require  a 
motor  carrier  to  effect  repairs  of  all 
items  listed  on  a  DVIR  prepared  by  a 
driver  before  the  vehicle  is  subsequenUy 
driven? 

Guidance:  The  motor  carrier  must 
effect  repairs  of  defective  or  missing 
parts  and  accessories  listed  in  Appendix 
G  to  the  FMCSRs  before  allowing  the 
vehicle  to  be  driven. 

Question  7:  What  constitutes  a 
"certification"  as  required  by 
§396.11(c)(l)and(2)? 

Guidance:  A  motor  carrier  or  its  agent 
must  state,  in  writing,  that  certain 
defects  or  deficiencies  have  been 
corrected  or  that  correction  was 
unnecessary.  The  declaration  must  be 
immediately  followed  by  the  signature 
of  the  person  making  it. 

Question  8:  Who  must  certify  under 
§  396.11(c)  that  repairs  have  been  made 
when  a  motor  vehicle  is  repaired  en 
route  by  the  driver  or  a  commercial 
repair  faciUty? 

Guidance:  Either  the  driver  or  the 
commercial  repair  faciUty. 

Question  9:  Must  certification  for 
trailer  repairs  be  made? 

Guidance:  Yes.  Certification  must  be 
made  that  all  reported  defects  or 
deficiencies  have  been  corrected  or  that 
correction  was  unnecessary.  The, 
certification  need  only  appear  on  the 
carrier's  copy  of  the  re]}ort  if  the  trailer 
is  separated  frt)m  the  tractor. 

Question  10:  What  responsibility  does 
a  vehicle  leasing  company,  engaged  in 
the  daily  rental  of  CMVs,  have  regarding 
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the  placement  of  the  DVIR  in  the  power 
unit? 

Guidance:  A  leasing  company  has  no 
responsibility  to  comply  with  §  396.11 
unless  it  is  the  carrier.  It  is  the 
responsibility  of  a  motor  carrier  to 
comply  with  part  396  regardless  of 
whether  the  vehicles  are  owned  or 


Question  1 1 :  Which  carrier  is  to  be 
provided  the  original  of  the  DVIR  in  a 
trip  lease  arrangement? 

Guidance:  The  motor  carrier 
controlling  the  vehicle  during  the  term 
of  the  lease  (i.e.  the  lessee)  must  be 
given  the  original  of  the  DVTR.  The 
controlling  motor  carrier  is  also 
responsible  for  obtaining  and  retaining 
records  relating  to  repairs. 

Question  12:  Must  the  motor  carrier's 
certification  be  shown  on  all  copies  of 
the  DVIR? 

Guidance:  Yes. 

Question  13:  Must  a  DVIR  carried  on 
a  power  unit  during  operation  cover 
both  the  power  unit  and  trailer  being 
operated  at  the  time? 

Guidance:  No.  The  DVIR  must  cover 
the  power  unit  being  operated  at  the 
time.  The  trailer  identified  on  the  report 
inay  represent  one  pulled  on  the 
preceding  trip. 

Question  14:  hx  instances  where  the 
DVIR  has  not  been  prepared  or  cannot 
be  located,  is  it  permissible  under 
S  396.11  for  a  driver  to  prepare  a  DVIR 
based  on  a  pre-trip  inspection  and  a 
short  drive  of  a  motor  vehicle? 

Guidance:  Yes.  Section  396.11  of  the 
FMCSRs  places  the  responsibility  on  the 
motor  carrier  to  require  its  drivers  to 
prepare  and  submit  the  DVIR.  If,  in 
unusual  circumstances,  the  DVIR  has 
not  been  prepared  or  cannot  be  located 
the  motor  carrier  may  cause  a  road  test 
and  inspection  to  be  performed  for 
safety  of  operation  and  the  DVIR  to  be 
prepared. 

Question  15:  Is  it  permissible  to  use 
the  back  of  a  record  of  duty  status  (daily 
log)  as  a  DVIR? 

Guidance:  Yes,  but  the  retention 
requirements  of  §  396.11  and  §  395.8 
must  be  met. 

Question  16:  Does  §  396.11  require 
that  specific  parts  and  accessories  that 
are  inspected  be  identified  on  the  DVIR? 

Guiaance:  No. 

Question  1 7:  Is  the  Ontario  pretrip/ 
posttrip  inspection  report  acceptable  as 
a  DVIR  under  §396.11? 

Guidance:  Yes,  provided  the  report 
from  the  preceding  trip  is  carried  on 
board  the  motor  vehicle  while  in 
operation  and  all  entries  required  by 
§§396.11  and  396.13  are  contained  on 
the  reports. 

Question  18:  Where  must  DVIRs  be 
maintained? 


Guidance:  Since  §  396.11  is  not 
specific,  the  DVIRs  may  be  kept  at  either 
the  motor  carrier's  principal  place  of 
business  or  the  location  where  the 
vehicle  is  housed  or  maintained. 

Question  19:  Who  is  responsible  for 
retaining  DVIRs  for  leased  vehicles 
including  those  of  owner-operators? 

Guidance:  The  motor  carrier  is 
responsible  for  retaining  the  original 
copy  of  each  DVIR  and  the  certification 
of  repairs  for  at  least  3  months  bom  the 
date  the  report  was  prepared. 

Question  20:  Is  a  multi-day  DVIR 
acceptable  under  §§  396.11  and  396.13? 

Guidance:  Yes,  provided  all 
information  and  certifications  required 
by  §§  396.11  and  396.13  are  contained 
on  the  report 

Question  21 :  Is  a  DVIR  required  by  a 
motor  carrier  operating  only  one  tractor 
trailer  combination? 

Guidance:  No.  One  tractor  semitrailer/ 
full  trailer  combination  is  considered 
one  motor  vehicle.  However,  a  carrier 
operating  a  single  truck  tractor  and 
multiple  semitrailers,  which  are  not 
capable  of  being  operated  as  one 
combination  unit,  would  be,required  to 
prepare  DVIRs. 

Question  22:  Are  motor  carriers 
'required  to  retain  the  "legible  copy"  of 
the  last  vehicle  inspection  report 
(referenced  in  §  396.11(c)(3))  which  is 
carried  on  the  power  unit? 

Guidance:  No.  The  record  retention 
requirement  refere  only  to  the  original 
copy  retained  by  the  motor  carrier. 

Question  23:  Does  the  record 
retention  requirement  of  §  396.11(c)(2) 
apply  to  all  DVIRs,  or  only  those  reports 
on  which  defects  or  deficiencies  have 
been  noted? 

Guidance:  The  record  retention 
requirement  applies  to  all  DVIRs. 

Question  24:  How  would  the  DVIR 
requirements  apply  to  a  driver  who 
works  two  or  more  shifts  in  a  single 
calendar  day? 

Guidance:  Section  396.11(a)  requires 
every  driver  to  prepare  a  lIVlR  at  the 
completion  of  each  day's  work  on  each 
vehicle  operated.  A  driver  who  operates 
two  or  more  vehicles  in  a  24-hour- 
p>eriod  must  prepare  a  DVIR  at  the 
completion  of  the  tour  of  duty  in  each 
vehicle. 

Question  25:  Section  396.11  requires 
the  driver,  at  the  completion  of  each 
day's  work,  to  prepare  a  written  report 
on  each  vehicle  operated  that  day.  Does 
this  section  require  a  "post  trip 
inspection"  of  the  kind  described  in 
§396.15? 

Guidance:  No.  However,  the  written 
report  must  include  all  defects  in  the 
parts  and  accessories  listed  in 
§  396.11(a)  that  were  discovered  by  or 
reported  to  the  driver  diuing  that  day. 


Question  26:  Is  the  motor  carrier 
official  or  agent  who  certifies  that 
defects  or  deficiencies  have  been 
corrected  or  that  correction  was 
imnecessary  required  to  be  a  mechanic 
or  have  training  concerning  commercial 
motor  vehicle  maintenance? 

Guidance:  No.  Section  396.11  does 
not  establish  minimum  qualifications 
for  motor  carrier  officials  or  agents  who 
certify  that  defects  or  deficiencies  on 
DVIRs  are  corrected.  With  the  exception 
of  individuals  performing  the  periodic 
or  annual  inspection  (§  396.19),  and 
motor  carrier  employees  responsible  for 
ensuring  that  brake-related  inspection, 
repair,  or  maintenance  tasks  are 
performed  correctly  (§  396.25),  Part  396 
of  the  FMCSRs  does  not  estabfish 
minimum  qualifications  for 
maintenance  personnel.  Motor  carriers, 
therefore,  are  not  prohibited  from 
having  DVIRs  certified  by  company 
officials  or  agents  who  do  not  have 
experience  repairing  or  maintaining 
commercial  motor  vehicles. 

Section  396.13    Driver  Inspection 

Question  I:  If  a  DVIR  does  not 
indicate  that  certain  defects  have  been 
repaired,  and  the  motor  carrier  has  not 
certified  in  writing  that  such  repairs 
were  considered  unnecessary,  may  the 
driver  refuse  to  operate  the  motor 
vehicle? 

Guidance:  The  driver  is  prohibited 
frt)m  operating  the  motor  vehicle  if  the 
motor  carrier  fails  to  make  that 
certification.  Operation  of  the  vehicle  by 
the  driver  would  cause  the  driver  and 
the  motor  carrier  to  be  in  violation  of 
§  396.11(c)  and  both  would  be  subject  to 
appropriate  penalties.  However,  a  driver 
may  sign  the  certification  of  repairs  as 
an  agent  of  the  motor  carrier  if  he/she 
is  satisfied  that  the  repairs  have  been 
performed. 

Question  2:  At  the  end  of  the  day's 
work  and  upon  completion  of  the 
required  DVIR,  what  does  the  driver  do 
with  the  copy  of  the  previous  DVIR 
carried  on  the  power  uiut? 

Guidance:  There  is  no  requirement 
that  the  driver  submit  the  copy  of  that 
previous  DVIR  to  the  motor  carrier  nor 
is  there  a  retention  requirement  for  the 
motor  carrier. 

Section  396.1 7    Periodic  Inspection 

Question  1:  Some  of  a  motor  carrier's 
vehicles  are  registered  in  a  State  with  a 
mandated  inspection  program  which 
has  been  determined  to  be  as  effective 
as  the  Federal  periodic  inspection 
program,  but  these  vehicles  are  not  used 
in  that  State.  Is  the  motor  carrier 
required  to  make  sure  the  vehicles  are 
inspected  under  that  State's  program  in 
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order  to  meet  the  Federal  periodic 
inspection  requirements? 

Guidance:  If  the  State  requires  all 
vehicles  registered  in  the  State  to  be 
inspected  through  its  mandatory 
program  then  the  motor  carrier  must  go 
through  the  State  program  to  satisfy  the 
Federal  requirements.  If.  however,  the 
State  inspection  program  includes  an 
exception  or  exemption  for  vehicles 
which  are  registered  in  the  State  but 
domiciled  outside  of  the  State,  then  the 
motor  carrier  may  meet  the  Federal 
requirements  through  a  self-inspection, 
a  third  party  insptection,  a  CVSA 
inspection,  or  a  periodic  inspection 
periformed  in  any  State  with  a  program 
that  the  FHWA  determines  is 
comparable  to,  or  as  effective  as,  the 
part  396  requirements. 

Question  2:  May  the  due  date  for  the 
next  inspection  satisfy  the  requirements 
for  the  inspection  date  on  the  sticker  or 
decal? 

Guidance:  No.  The  rule  requires  that 
the  date  of  the  inspection  be  included 
on  the  report  and  sticker  or  decal.  This 
date  may  consist  of  a  month  and  a  year. 

Question  3:  Must  each  vehicle  in  a 
combination  carry  separate  periodic 
inspection  documentation? 

Guidance:  Yes,  unless  a  single 
dociunent  clearly  identifies  all  of  the 
vehicles  in  the  CMV  combination. 

Question  4:  Does  the  sticker  have  to 
be  located  in  a  specific  location  on  the 
vehicle? 

Guidance:  No.  The  rule  does  not 
specify  where  the  sticker,  decal  or  other 
form  of  doaunentation  must  be  located. 
It  is  the  responsibility  of  the  driver  to 
produce  the  documentation  when 
requested.  Therefore,  the  driver  must 
know  the  location  of  the  sticker  and 
ensure  that  all  information  on  it  is 
legible  and  current.  The  driver  must 
also  be  able  to  produce  the  inspection 
report  if  that  form  of  dociunentation  is 
used. 

Question  5:  Is  new  equipment 
required  to  pass  a  periodic  inspection 
under  §396.17? 

Guidance:  Yes,  but  a  dealer  who 
meets  the  inspection  requirements  may 
provide  the  documentation  for  the 
initial  periodic  inspection. 

Question  6:  Are  the  Federal  periodic 
inspection  requirements  applicable  to 
U.S.  Government  trailers  operated  by 
motor  carriers  engaged  in  interstate 
commerce? 

Guidance:  Yes.  The  transportation  is 
not  performed  by  a  governmental  entity 
but  by  a  for-hire  carrier  in  interstate 
commerce. 

Question  7:  Does  a  CMV  equipped 
with  tires  marked  "Not  for  Highway 
Use"  meet  the  periodic  inspection 
requirements? 


Guidance:  No.  Appendix  G  to 
subchapter  B — Minimum  Periodic 
Inspection  Standards,  lists  tires  so 
labeled  as  a  defect  or  deficiency  which 
would  prevent  a  vehicle  from  passing  an 
inspection. 

Question  8:  Is  a  CMV  subject  to  a 
roadside  inspection  by  State  or  Federal 
inspectors  if  it  displays  a  periodic 
insp>ection  decal  or  oUier  evidence  of  a 
periodic  inspection  being  conducted  in 
the  past  12  months? 

Guidance:  Yes.  Evidence  of  a  valid 
periodic  inspection  only  precludes  a 
citation  for  a  violation  of  §  396.17. 

Question  9:  Is  a  State  required  to 
accept  the  periodic  inspection  program 
of  another  State  having  a  periodic 
inspection  program  meeting  minimiim 
FHWA  standards  as  contained  in 
appendix  G  to  the  FMCSRs? 

Guidance:  Yes.  Section  210  of  the 
MCSA  (49  U.S.C.  31142)  establishes  the 
principle  that  State  inspections  meeting 
federally  approved  criteria  must  be 
recognized  by  every  other  State. 

Question  10.- Do  vehicles  inspected 
under  a  periodic  Canadian  inspection 
program  comply  with  the  FHWA 
periodic  inspection  standards? 

Guidance:  Yes.  The  FHWA  has 
determined  that  the  inspection 
programs  of  all  of  the  Canadian 
Provinces  meet  or  exceed  the  Federal 
requirements  for  a  periodic  inspection 
program. 

Qiestion  11:  Must  a  specific  form  be 
used  to  record  the  periodic  inspection 
mandated  by  §396.17? 

Guidance:  No.  Section  396.21  does 
not  designate  any  particular  form,  decal, 
or  sticker,  but  does  specify  the 
information  which  must  be  shown  on 
these  dociunents. 

Question  12:  May  an  inspector  certify 
a  CMV  as  meeting  the  periodic 
inspection  standards  of  §  396.17  if  he/ 
she  cannot  see  all  components  required 
to  be  inspected  imder  appendix  G? 

Guidance:  No.  The  affixing  of  a  decal 
or  sticker  or  preparation  of  a  report  as 
proof  of  inspection  indicates 
compliance  with  all  requirements  of 
appendix  G  to  part  396. 

Question  13;  If  an  intermodal 
container  is  attached  to  a  chassis  at  the 
time  of  a  periodic  inspection,  must  the 
container  also  be  inspected  to  comply 
with  §  396.17  inspection  requirements? 

Guidance:  Yes.  Safe  loading  is  one  of 
the  inspection  areas  covered  under 
appendix  G.  If  the  chassis  is  loaded  at 
the  time  of  inspection,  the  method  of 
securement  of  the  container  to  the 
chassis  must  be  included  in  the 
inspection.  Although  integral 
securement  devices  such  as  twist  locks 
are  not  listed  in  appendix  G,  the 
operation  of  these  devices  must  be 


included  in  the  inspection  without 
removal  of  the  container. 

Question  14:  Is  it  acceptable  for  the 
proof  of  i}eriodic  inspection  to  be 
written  in  Spanish? 

Guidance:  Yes.  There  is  no 
requirement  tmder  §  396.17,  or 
appendix  G  to  subchapter  B  that  the 
proof  of  periodic  inspection  be  written 
in  English. 

Section  396.19    Inspector 
Qualifications 

Question  1:  May  an  entity  other  than 
a  motor  carrier  maintain  the  evidence  of 
inspector  qualifications  required  by 
§  396.19(b)? 

Guidance:  Yes.  In  those  cases  in 
which  the  inspection  is  performed  by  a 
commercial  garage  or  similar  facility  or 
a  leasing  company,  the  motor  carrier 
may  allow  the  commercial  garage  or 
leasing  company  to  maintain  a  copy  (rf 
the  inspector's  qualifications  on  behalf 
of  the  motor  carrier.  The  motor  carrier, 
however,  is  responsible  for  obtaining 
copies  of  evidence  of  the  inspector's 
qualifications  upon  the  request  of 
Federal,  State,  or  local  officials.  If,  for 
whatever  reason,  the  motor  carrier  is 
unable  to  obtain  this  information  &Dm 
the  third  party,  the  motor  carrier  may  be 
dted  for  noncompliance  with  §  396.19. 

Question  2:  Is  tnere  a  specific  form  or 
format  to  be  used  in  ensuring  that 
inspectors  are  qualified  in  accordance 
with§3%.19? 

Guidance:  No.  Section  396.19(b) 
requires  the  motor  carrier  to  retain 
evidence  satisfying  the  standards 
without  specifying  any  particular  form. 

Section  396.21     Periodic  Inspection 
Recordkeeping  Requirements 

Question  1:  What  recordkeeping 
requirements  under  §  396.21  is  a  carrier 
subject  to  when  it  utilizes  an  FHWA- 
approved  State  inspection  program? 

Guidance:  The  motor  carrier  must 
comply  with  the  reccndkeeping 
requirements  of  the  State.  The 
requirements  specified  in  §  396.21  (a) 
and  (b)  are  applicable  only  in  those 
instances  where  the  motor  carrier  self- 
inspects  its  CMVs  or  has  an  agent 
perform  the  periodic  inspection. 

Section  396.23    Equivalent  to  a 
Periodic  Inspection 

Question  1:  Is  a  CVSA  Level  I  or  Level 
V  inspection  a  "State  *  *  *  roadside 

insp^:tion  program"  through  which  a 
motor  carrier  may  meet  the  periodic 
inspection  requirements  of  §  396.17?  If 
so,  what  evidence  of  inspection  is 
required? 

Guidance:  A  CVSA  Level  I  or  Level  V 
inspection  is  equivalent  to  the  Federal 
periodic  inspection  requirements.  A 
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OvfV  that  passes  such  an  inspection  has 
therefore  met  §  396.17.  unless  the 
vehicle  is  subject  to  a  mandatory  State 
insptection  program  that  the  FHWA  has 
determined  is  comparable  to,  or  as 
effective  as,  the  Federal  requirements 
(see  §  396.23(b)(1)].  A  CVSA  decal 
displayed  on  the  CMV,  or  a  copy  of  the 
Level  I  or  Level  V  inspecticm  report 
maintained  in  the  vehicle,  constitutes 
sufficient  evidence  of  inspection. 

Section  396.25    Qualifications  of  Brake 
Inspectors 

Question  1 :  Does  a  CDL  with  an 
airbrake  endorsement  quahfy  a  person 
as  a  brake  inspector  under  §  396.25? 

Guidance:  No. 

Question  2:  May  a  driver  who  does 
not  have  the  necessary  experience 
perform  the  adjustment  under  directions 
issued  by  telephone  by  a  qualified 
inspector? 

Guidance:  Yes.  A  driver  is  permitted 
to  perform  brake  adjustments  at  a 
roadside  inspection  providing  they  are 
done  under  the  supervision  of  a 
qualified  brake  adjuster  and  the  carrier 
is  willing  to  assume  responsibility  for 
the  proper  adjustment. 

Question  3:  May  a  driver  or  other 
motor  carrier  employee  be  qualified  as 
a  brake  inspector  imder  §  396.25  by  way 
of  experience  or  training  to  perform 
brake  adjustments  without  being 
qiialified  to  perform  other  brake-related 
tasks  such  as  the  repair  or  replacement 
of  brake  components? 

Guidance.- Yes.  A  driver  may  be 
qualified  by  the  motor  carrier  to  perform 
a  limited  number  of  tasks  in  connection 
with  the  brake  system,  e.g..  inspect  and/ 
or  adjust  the  vehicle's  ImJces,  but  not 
repair  them. 

Question  4:  Would  a  mechanic  who  is 
employed  by  a  leasing  company  and 
only  works  on  CMVs  that  the  leasing 
company  leases  to  other  motor  carriers 
be  required  to  meet  the  brake  inspector 
certification  requirements? 

Guidance:  No.  The  mechanic  is  not 
required  to  meet  the  certification 
requirements  of  $  396.25(d)  since  he/she 
is  not  employed  by  a  motor  carrier. 

PART  397— TRANSPORTATION  OF 
HAZARDOUS  MATERULS;  DRIVING  AND 
PARKING  RULES 

Sections  Interpreted 

397.1    Application  of  the  Rules  in  This  Part 
397.5    Attendance  and  Surveillance  of 

Motor  Vehicles 
397.7    Parking 
397.9    Routes 
397.13    Smoking 

Section  397. 1    Application  of  the  Rules 
in  This  Part 

Question  1 :  Who  is  subject  to  part 
397? 


Guidance:  Part  397  appUes  to  motor 
carriers  that  transport  HM  in  interstate 
conunerce  in  types  and  quantities 
requiring  marking  or  placarding  under 
49  CFR  177.823.  The  routing 
requirements  of  part  397  establish 
guidelines  State  and  Indian  tribal 
routing  agencies  must  employ  in 
designating  and/or  restricting  routes  for 
the  transportation  of  HM.  Interstate 
motor  carriers  transporting  HM.  in 
interstate  or  intrastate  commerce,  must 
comply  with  the  designations  and 
restrictions  estabhshed  by  the  routing 
agencies. 

Question  2:  Is  the  interstate 
transportation  of  anhydrous  ammonia, 
in  nurse  tanks,  subject  to  part  397? 

Guidance:  llie  requirements  of  part 
397  do  not  apply  to  the  direct 
application  of  anunonia  to  fields  from 
nurse  tanks.  However,  part  397  does 
apply  to  the  transportation  of  nurse 
tanks  on  public  highways,  when 
performed  by  interstate  motor  carriers. 

Section  397.5    Attendance  and 
Surveillance  of  Motor  Vehicles 

Question  1:  What  defines  a  "public 
highway"  or  "shoulder"  of  a  public 
highway  for  the  purpose  of  detormining 
violations  under  §  397.5(c)? 

Guidance:  The  applicable 
engineering/highway  design  plans. 

Question  2:  Must  a  driver  of  a  motor 
vehicle  transporting  HM,  other  than 
Division  1.1. 1.2.  or  1.3  (Class  A  or  B) 
explosives,  always  maintain  an 
unobstructed  view  and  be  within  100 
feet  of  that  vehicle? 

Guidance:  No.  If  the  vehicle  is  not 
located  on  a  public  street  or  highway  or 
on  the  shoulder  of  a  public  hi^way, 
then  the  vehicle  need  not  be  within  100 
feet  of  the  driver's  unobstructed  view, 
unless  it  contains  Division  1.1, 1.2,  or 
1.3  (Class  A  or  B)  materials. 

Question  3:  May  a  motor  carrier 
consider  fuel  stop  operators  as 
"qualified  representative(s)"  for 
purposes  of  the  attendance  and 
surveillance  requirements  of  §  397.5? 

Guidance:  Yes.  However,  the  fuel  stop 
operator  must  be  able  to  perform  the 
required  fimctions. 

Question  4:  Who  determines  what  is 
a  "safe  haven"? 

Guidance:  The  selection  of  safe 
havens  is  a  decision  of  the  "competent 
government  authorities"  having 
jurisdiction  over  the  area.  The  definition 
found  in  §  397.5(d)(3)  is  purposely  void 
of  any  specific  guidelines  or  criteria.  A 
truck  stop  may  be  considered  a  safe 
haven  if  it  is  so  designated  by  local  or 
State  governmental  authorities. 

Question  5.  Section  397.5(d)(3) 
describes  a  safe  haven  as  "*   *   *  an  area 
specifically  approved  in  writing  by 


local.  State,  or  Federal  governmental 
authorities  for  the  parking  of  unattended 
vehicles  containing  Division  1.1, 1.2,  or 
1.3  materials."  Do  guidelines  exist  for 
establishing  approval  criteria  for  safe 
havens?  Is  there  a  national  list  of 
approved  safe  havens  available  to  the 
public? 

Guidance:  The  FHWA  believes  the 
safe  haven  concept  is  becoming 
increasingly  obsolete  due  to  readily 
available  alternatives  for  providing 
"attendance  at  all  times"  for  vehicles 
laden  with  explosives.  The  FHWA  is 
aware  of  two  doctunents  that  may  be 
used  as  resources  for  establishing 
approval  criteria  for  safe  havens.  The 
first  document.  Construction  and 
Maintenance  Procedure 
Recommendations  for  Proposed  Federal 
Guidelines  of  Safe  Havens  for  Vehicles 
Carrying  Class  A  or  Class  B  Explosives 
(1985).  contains  design,  construction, 
and  maintenance  guidelines.  The 
second  document,  Recommended 
National  Criteria  for  the  Establishment 
and  Operation  of  Safe  Havens  (1990). 
contains  recommended  national 
imiform  criteria  for  approval  of  safe 
havens  and  an  inventory  of  all  State* 
approved  safe  havens  in  existence  at  the 
time  of  the  report.  These  two  dociunents 
may  be  used  both  as  resources  for 
establishing  guidelines  for  safe  haven 
design  and  construction,  and  as  soiuce 
dociunents  for  finding  other  materials 
that  may  be  used  toward  the  same 
purpose.  These  two  documents  are 
available  to  the  public  through  the  U.S. 
Department  of  Commerce,  National 
Technical  Information  Service  (NTIS). 
Springfield,  Virginia  22161  (phone: 
(703)  487-4650).  The  NTIS  publications 
database  is  also  accessible  on  the 
internet's  world  wide  web  at 

http://www.fedworld.gov/ntis. 

Question  6:  May  video  monitors  be 
used  to  satisfy  the  attendance 
requirements  in  §  397.5? 

Guidance:  The  purpose  of  the 
attendance  requirement  is  to  ensure  that 
motor  vehicles  containing  hazardous 
materials  are  attended  at  all  times  and 
that,  in  the  event  of  an  emergency 
involving  the  motor  vriiicle,  the 
attendant  is  able  to  respond 
immediately.  The  use  of  video  monitors 
could  satisfy  the  attendance 
requirements  in  §  397.5.  provided  the 
monitors  are  operable  and  continuously 
manned,  the  attendant  is  within  30.48 
metws  (100  feet)  of  the  parked  vehicle 
with  an  unobstructed  view,  and  the  ' 
attendant  is  able  to  go  to  the  vehicle 
immediately  from  the  monitoring 
location. 
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Section  397.7    Parking 

Question  1 :  When  is  a  vehicle 
considered  "parked"? 

Guidance:  For  the  piuposes  of  part 
397,  "parked"  means  the  vehicle  is 
stopped  for  a  purpose  imrelated  to  the 
driving  function,  (e.g.,  fueling,  eating, 
loading,  imloading). 

Question  2:  What  constitutes 
"knowledge  and  consent  of  the  person 
in  charge."  as  used  in  §  397.7(a)(2)? 

Guidance:  In  order  to  satisfy  the 
requirement  for  "knowledge  and 
consent,"  actual  notice  of  "the  nature  of 
the  hazardous  materials  the  vehicle 
contains"  must  be  given  to  the  person 
in  charge,  and  that  person  must 
affirmatively  agree  to  allow  the  vehicle 
to  he  parked  on  the  property  under  his/ 
her  control. 

Question  3:  Is  the  motor  carrier  or 
driver  reUeved  from  the  requirements  of 
§  397.7(a)(3)  if  the  person  in  charge  of 
the  private  property  is  notified  of  the 
explosive  HM  contained  in  the  vehicle? 

Guidance:  No.  A  vehicle  transporting 
Division  1.1, 1.2,  or  1.3  (Class  A  or  B) 
explosives  must  meet  the  300-foot 
separation  requirement,  regardless  of 
any  notification  made  to  any  person. 

Question  4:  What  is  meant  by  the  term 
"brief  periods  when  necessities  of 
operation  require  *  *  *"  in 
§  397.7(a)(3)? 

Guidance:  Brief  periods  of  time 
depend  upon  the  "necessities  of 
operation"  in  question.  Parking  a 
vehicle  containing  Division  1.1, 1.2,  or 
1.3  (Class  A  or  B)  materials  closer  than 
300  feet  to  buildings,  dwellings,  etc.  for 
periods  up  to  1  hour  for  a  driver  to  eat 
would  not  be  permitted  imder  the 
provisions  of  §  397.7(a)(3).  Parking  at 
fueling  facilities  to  obtain  fuel,  oil,  etc.. 
or  at  a  carrier's  terminal  would  be 
considered  necessities  of  operation. 

Question  5:  May  a  safe  haven  be 
designated  within  300  feet  of  an  area 
where  buildings  and  other  structiues  are 
likely  to  be  occupied  by  large  niunbers 
of  people? 

Guidance:  The  selection  and 
designation  of  safe  havens  are  a  decision 
of  the  "competent  government 


authorities"  having  jurisdiction  over  the 
area. 

Question  6:  If  a  motor  vehicle  is 
transporting  Division  1.1. 1.2.  or  1.3 
(Class  A  or  B)  explosives  and  is  parked 
in  a  safe  haven,  must  it  be  in 
compliance  with  the  parking 
requirements  of  §  397.7? 

Guidance:  Yes.  Safe  havens,  as 
outlined  in  §  397.5.  relate  to  attendance 
and  surveillance  requirements.  The 
parking  restrictions  of  §  397.7  still 
apply. 

Question  7:  May  a  driver  transporting 
Division  1.1, 1.2,  or  1.3  (Class  A  or  B) 
materials  park  within  100  feet  of  an 
eating  establishment  in  order  to  meet 
the  tendance  and  surveillance 
requirements? 

Guidance:  No,  because  it  will  result  in 
a  violation  of  §  397.7(a)(3). 

Section  397.9    Routes 

Question  1 :  May  a  motor  vehicle 
which  contains  1^  use  expressways  or 
major  thoroughfares  to  make  defiveries 
within  a  populated  area? 

Guidance:  Yes,  unless  otherwise 
specifically  prohibited  by  State  or  local 
authorities.  In  many  instances  a  more 
circuitous  route  may  present  greater 
hazards  due  to  increased  exposure. 
However,  in  those  situations  where  a 
vehicle  is  passing  through  a  populated 
or  congested  area,  use  of  a  beltway  or 
other  bypass  would  be  considered  the 
appropriate  route,  regardless  of  the 
additional  economic  burden.  > 

Section  397.13    Smoking 

Question  1:  May  a  driver  of  a  CMV 
transporting  HM,  listed  in  §  397.13, 
smoke  while  at  the  controls  or  in  the 
sleeper  berth  of  the  vehicle? 

Guidance:  No.  All  persons  are 
prohibited  fit>m  smoking  or  carrying 
lighted  smoking  materials  at  any  time 
while  on  or  within  25  feet  of  such  a 
vehicle.  The  word  "on"  includes  any 
time  while  in  the  cab,  sleeper  berth,  etc. 


PART  3M-EMPL0YEE  SAFETY  AND 
HEALTH  STANDARDS 

Sections  Interpreted 

399.207    Truck  and  Truck-Tractor  Access 
Requirements 

Section  399.207    Truck  and  Truck- 
Tractor  Access  Requirements 

Question  1 .  If  a  high-profile  COE 
truck  or  truck-tractor  is  equipped  with 
a  seat  on  the  passenger's  side,  must 
steps  and  handholds  be  provided  for 
any  [wrson  entering  or  exiting  on  that 
side  of  the  vehicle? 

Guidance:  Yes,  all  high-profile  COE 
trucks  and  truck  tractors  shall  be 
equipped  on  each  side  of  the  vehicle 
where  a  seat  is  located,  with  a  sufficient 
niunber  of  steps  and  handholds  to 
comply  with  the  requirements  of 
§  399.207(a). 

Question  2:  What  does  the  foot 
accommodation  rule  mean  when  it 
states:  "The  step  need  not  retain  the 
disc  at  rest"? 

Guidance:  The  note  imder 
§  399.207(b)(4)  states  that  the  disc 
referred  to  is  a  measuring  device.  The 
step  or  rung  does  not  have  to  be 
configured  in  such  a  manner  as  to  keep 
the  measuring  disc  from  falling  off  the 
step  or  rimg. 

Question  3:  In  §  399.207(b)(4), 
Illustration  m,  what  does  the  unshaded 
area  within  the  disc  suggeA? 

Guidance:  The  unshaded  area 
illustrates  the  height  of  the  open  area 
required  for  a  driver  to  insert  his  or  her 
foot. 

Question  4:  May  the  step  be  a  rung? 
If  so,  what  minimum  diameter  must  the 
rung  be? 

Guidance:  Yes,  the  step  may  be  a 
rung.  There  is  no  minimum  requirement 
for  the  diameter  of  a  step  rung. 
However,  it  must  meet  the  performance 
requirements  in  §  399.207(b)(5). 

(5  U.S.C  553(b):  49  CFR  1.48) 

Issued  on:  March  27, 1997. 

Jane  F.  Gamy, 

Acting  Administrator,  Federal  Highway 
Administration. 

(PR  Doc  97-8406  Filed  4-3-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Cooperative  State  Research, 
Education.  ar>d  Extension  Service 

Biotechnology  Riak  Assessment 
nesearch  Grants  Program;  Fiacal  Yi 
1997  Solicitation  of  Applications 

AQENCY:  Agricultural  Research  Service; 

Cooperative  State  Research,  Education, 

and  Extension  Service. 

ACnON:  Notice  of  biotechnology  risk 

assessment  research  grants  program; 

Fiscal  year  1997  solicitation  of 

applications. 

SUMMARY:  Applications  are  invited  for 
competitive  grant  awards  imder  the 
Biotechnology  Risk  Assessment 
Research  Grants  Program  (the 
"Program")  for  fiscal  year  (FY)  1997. 
The  authority  for  the  Program  is 
contained  in  section  1668  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990 

(7  U.S.C.  5921).  The  Program  is 
administered  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  and  the  Agricultural 
Research  Service  (ARS)  of  the  U.S. 
Department  of  Agriculture. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Dr.  Edward  K.  Kaleikau,  USDA/ 
CSREES,  (202)  401-1901,  or  Dr.  Robert 
M.  Faust.  USDA/ARS,  (301)  504-6918. 
SUPPLBMENTARY  MFORMATKM:  The 
purpose  of  the  I^rogram  is  to  assist 
Federal  regulatory  agencies  in  maldng 
science-based  decisions  about  the  safety 
of  introducing  into  the  environment 
genetically  modified  organisms, 
including  plants,  microorganisms,  fungi, 
bacteria,  viruses,  arthropods,  fish,  birds, 
mammals  and  other  animals.  The 
Program  accomplishes  this  purpose  by 
providing  scientific  information  derived 
from  the  risk  assessment  research  that  it 
funds.  Research  proposals  submitted  to 
the  Program  must  be  appUcable  to  the 
purpose  of  the  Program  to  be 
considered. 

Applicant  Eligibility 

Proposals  may  be  submitted  by  any 
United  States  public  or  private  research 
or  educational  institution  or 
organization. 

Avail^Ie  Fondiag 

Subject  to  the  availabiUty  of  funds, 
the  anticipated  amount  available  for 
support  of  the  Program  in  FY  1997  is 
$1.5  million. 

Section  712  of  the  Agricultxire,  Rural 
Development.  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1997  (Pub.  L.  104- 


180),  prohibits  CSREES  from  using  the 
funds  available  for  FY  1997  to  pay 
indirect  costs  exceeding  14  percent  of 
the  total  Federal  funds  provided  imder 
each  award  on  competitively  awtuxied 
research  grants. 

In  addition,  pursuant  to  section  716  of 
the  Agricultiu«,  Rural  Development, 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act, 
1997,  in  the  case  of  any  equipment  or 
product  that  may  be  authorized  to  be 
purchased  with  the  funds  provided 
under  this  Program,  entities  are 
encoiuaged  to  use  such  funds  to 
purchase  only  American-made 
equipment  or  products. 

Program  Description 

CSREES  and  ARS  will  competitively 
award  research  grants  to  support 
science-based  biotechnology  regxilation 
and  thus  help  address  concerns  about 
the  efiiacts  of  introducing  genetically 
modified  organisms  into  the 
environment  and  help  regulatora  in 
developing  policies  regarding  such 
introduction. 

The  Program's  research  emphasis  is 
on  risk  assessment  and  not  risk 
management.  The  Program  defines  risk 
assessment  research  as  the  science- 
based  evaluation  and  interpretation  of 
factual  information  in  which  a  given 
hazard,  if  any,  is  identified,  and  the 
consequences  associated  with  the 
hazard  are  explored.  The  Program 
defines  risk  management  as  primarily  a 
policy  and  decision-making  process  that 
uses  risk  assessment  data  in  deciding 
how  to  avoid  or  mitigate  the 
consequences  identified  in  a  risk 
assessment.  Proposals  must  be  relevant 
to  risk  assessment  to  be  eUgible  for  this 
Program. 

Proposals  must  include  a  statement 
describing  the  relevance  of  the  proposed 
project  to  one  or  more  of  the  topics 
requested  in  this  solicitation.  In 
addition,  proposals  must  include 
detailed  descriptions  of  the 
experimental  design  and  appropriate 
statistical  analyses  to  be  done.  The 
Program  strongly  encourages  the 
inclusion  of  statisticians  and  risk 
analysis  researchera  as  co-principal 
investigatore  or  contractore. 

Awards  will  not  be  made  for  clinical 
trials,  commercial  product 
development,  product  marketing 
strategies,  or  other  research  deemed  not 
appropriate  to  risk  assessment. 

Proposal  Evaluation 

Proposals  will  be  evaluated  by  the 
Administrator  assisted  by  a  peer  panel 
of  scientists  for  scientific  merit, 
qualifications  of  project  personnel, 
adequacy  of  facilities,  and  relevance  to 


both  risk  assessment  research  and 
regulation  of  agricultural  biotechnology. 

Areas  of  Research  To  Be  Supported  in 
Fiscal  Year  1097 

Proposals  addressing  the  following 
topics  are  requested: 

1.  Research  on  the  introduction  into 
the  environment  (not  in  a  contained 
facility)  of  genetically  engineered 
organisms.  The  data  collected  may 
include:  Survival;  reproductive  fitness; 
genetic  stability;  horizontal  gene 
transfer;  loss  of  genetic  diversity;  or 
enhanced  competitiveness.  The 
organisms  may  include:  fungi;  bacteria; 
viruses;  microorganisms;  plants; 
arthropods;  fish;  birds;  mammals;  and 
other  animals. 

2.  Research  on  the  potential  for 
recombination  between  plant  viruses 
and  plant-encoded  viral  transgenes. 
Such  studies  should  identify  sequences 
that  may  be  prone  to  recombinational 
events,  factora  that  affect  frequency  of 
recombination,  and  factora,  incluchng 
host  factora,  that  may  affect  a 
recombinant  virus  in  out-competing  a 
wild-type  virus.  Comparisons  of 
recombination  frequencies  between 
naturally  occurring  viral  sequences  and 
virus  and  viral  transgenes  are 
encouraged. 

3.  Research  on  the  potential  for 
nontarget  effects  of  introduced  plant- 
defense  compounds  expressed  in 
genetically  modified  plant-associated 
microorganisms  (e.g.,  compounds  in  the 
phyllosphere  or  rhizosphere-inhabiting 
bacteria)  or  in  plants  (e.g..  Bacillus 
thimngiensis  delta-endotoxin), 
especially  in  regard  to  peraistence  of  the 
organisms  and  material  in  the 
environment. 

4.  Research  on  large-scale  deployment 
of  genetically  engineered  organisms; 
especially  commercial  uses  of  such 
organisms,  with  special  reference  to 
considerations  that  may  not  be  revealed 
through  small-scale  evaluations  and 
tests.  This  may  include  monitoring 
locations  where  transgenic  virus 
resistant  plants  (expressing  viral 
transgenes)  are  grown  on  a  conunerdal 
scale  or  in  large-scale  production  for 
viral  strains  which  overcome  the 
resistance  phenotjrpe.  The  analysis  of 
resistance-breaking  strains  should 
include  analyzing  whether  the  strain 
arose  via  recombination  between  viral 
transgenes  (uid  the  viral  genome.  Such 
projects  should  survey  the  production 
sites  for  two  to  three  yeara. 

5.  The  Program  will,  subject  to 
resource  availability,  provide  partial 
funding  to  organize  a  scientific  research 
conference  that  brings  together 
scientists  and  regiilatore.  to  review  the 
research  evidence,  if  any,  that  the 


introduction  of  a  pest  resistance  gene 
into  a  crop  plant  increases  the 
weediness  of  the  crop  plant  or  of 
sexually  compatible  plants.  The 
conference  should  provide  an 
opportunity  to  address  how  experiments 
could  be  designed  to  test  whether  a  pest 
resistance  gene  increases  the  weediness 
of  the  plant  in  the  field.  The  scientific 
steering  committee  for  the  conference 
should  include  a  broad  representation  of 
disciplines,  including  ecology, 
population  biology,  plant  padiology, 
entomology,  plant  breeding,  and  othera 
as  appropriate. 

6.  Funding  will  be  available  to 
develop  and  make  publicly  available, 
information  about  statistical  and     - 
monitoring  approaches  for  field  testing 
of  geneticaUy  modified  organisms. 

Applicable  Regulations 

This  Program  is  subject  to  the 
administrative  provisions  found  in  7 
CFR  part  3415,  which  set  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals, 
the  awarding  of  grants,  and  post-award 
administration  of  such  grants.  Several 
other  Federal  statutes  and  regulations 
apply  to  grant  proposals  considered  for 
review  or  to  grants  awarded  under  this 
Program.  These  include  but  are  not 
limited  to: 

7  CFR  part  3019— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals  and  Other 
Nonprofit  Organizations. 

Programmatic  Contact 

For  additional  information  on  the 

Program,  please  contact: 

Dr.  Edward  K.  Kaleikau,  Cooperative 
State  Research,  Education,  and 
Extension  Service,  U.S.  Department  of 
Agriculture,  STOP  2241, 1400 
Independence  Avenue,  SW., 
Washington,  DC.  20250-2241, 
Telephone:  (202)  401-1901,  or 

Dr.  Robert  M.  Faust,  Agricidtiiral 
Research  Service,  U.S.  Department  of 
Agriculture,  Room  338,  Building  005. 
BARC-West,  Beltsville,  MD  20705, 
Telephone:  (301)  504-6918 

How  To  Obtain  Application  Materials 

Copies  of  this  solicitation,  the 
administrative  provisions  for  the 
Program  (7  CFR  part  3415).  and  the 
Application  Kit,  which  contains 
required  forms,  certifications,  and 
instructions  for  preparing  and 
submitting  appUcations  for  funding, 
may  be  obtained  by  contacting:  Proposal 
Services  Unit,  Grants  Management 


Branch,  Office  of  Extramural  Programs, 
Cooperative  State  Research,  Education, 
and  Extension  Service,  U.S.  Department 
of  Agriculture,  STOP  2245, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-2245. 
Telephone  Nimiber:  (202)  401-5048. 
AppUcation  materials  may  also  be 
requested  via  Internet  by  sending  a  ■ 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
number  to  psb@reeusda.gov  which 
states  that  you  wish  to  receive  a  copy  of 
the  apphcation  materials  for  the  FY 
1997  Biotechnology  Risk  Assessment 
Research  Grants  Program.  The  materials 
wiU  then  be  mailed  to  you  (not  e- 
mailed)  as  quickly  as  possible. 

Proposal  Format 

The  format  guidelines  for  full  research 
proposals,  found  in  the  administrative 
provisions  for  the  Program  at 
§  3415.4(d),  should  be  followed  for  the 
preparation  of  proposals  under  the 
Program  in  FY  1997.  (Note  that  the 
Department  elects  not  to  solicit 
preproposals  in  FY  1997.) 

Compliance  With  the  National 
Environmental  Policy  Act  (NEPA) 

As  outlined  in  7  CFR  part  3407  and 
7  CFR  part  520  (the  CSREES  and  ARS 
regulations  implementing  the  National 
Environmental  Policy  Act  of  1969), 
environmental  data  for  any  proposed 
project  is  to  be  provided  to  CSREES  and 
ARS  so  that  CSREES  and  ARS  may 
determine  whether  any  further  action  is 
needed.  The  applicant  shall  review  the 
following  categorical  exclusions  and 
determine  if  the  proposed  project  may 
foil  within  one  of  the  categories. 

(1)  Department  of  AgricuHure 
Categorical  Exclusions  (7  CFR  lb.3) 

(i)  Policy  development,  planning  and 
implementation  which  are  related  to 
routine  activities  such  as  personnel, 
organizational  changes,  or  similar 
administrative  functions; 

(ii)  Activities  which  deal  solely  with 
the  funding  of  programs,  such  as 
program  biidget  proposals, 
disbursements,  and  transfer  or 
reprogramming  of  funds; 

(iii)  Inventories,  research  activities, 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity; 

(iv)  Educational  and  informational 
programs  and  activities; 

(v)  Civil  and  criminal  law 
enforcement  and  investigative  activities; 

(vi)  Activities  which  are  advisory  and 
consultative  to  other  agencies  and 
public  and  private  entities;  and 


(vii)  Activities  related  to  trade 
representation  and  market  development 
activities  abroad. 

(2)  CSREES  and  ARS  Categorical 
Exclusions  (7  CFR  3407.6  and  7  CFR 
520.5) 

Based  on  previous  experience,  the 
following  categories  of  CSREES  and 
ARS  actions  are  excluded  because  they 
have  been  found  to  have  limited  scope 
and  intensity  and  to  have  no  significant 
individual  or  ciimulative  impacts  on  the 
quality  of  the  human  envircounent: 

(i)  The  following  categories  of 
research  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short- 
term  effects  on  the  environment: 

(A)  Research  conducted  within  any 
laboratory,  greenhouse,  or  other 
contained  faciUty  where  research 
practices  and  safeguards  prevrait 
environmental  impacts; 

(B)  Surveys,  inventories,  and  similar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment;  and 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small,  isolated  field  plots, 
which  involves  the  routine  use  of 
familiar  chemicals  or  biological 
materials. 

(ii)  Routine  renovation,  rehabilitation, 
or  revitalization  of  physical  fadfities, 
including  the  acquisition  and 
installation  of  equipment,  where  such 
activity  is  limited  in  scope  and 
intensity. 

In  order  for  CSREES  and  ARS  to 
determine  whether  any  further  action  is 
needed  with  respect  to  NEPA,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore,  a 
separate  statement  must  be  included  in 
the  proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  a  categorical 
exclusion  and  the  reasons  therefor.  If  it 
is  the  appUcant's  opinion  that  the 
project  proposed  falls  within  the 
categorical  exclusions,  the  specific 
exclusions  must  be  identified.  The 
information  submitted  shall  be 
identified  as  "NEPA  Considerations" 
and  the  narrative  statement  shall  be 
placed  after  the  coversheet  of  the 
proposal. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSREES  and 
ARS  may  determine  that  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement  is 
necessary  for  an  activity,  if  substantial 
controveray  on  environmental  grounds 
exists  or  if  other  extraordinary 
conditions  or  circimi  stances  are  present 
which  may  cause  such  activity  to  have 
a  significant  environmental  effect. 
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Proposal  SnlmiiMioii 

What  To  Submit 

An  origina]  and  14  copies  of  a 
proposal  must  be  submitted.  Each  copy 
of  each  proposal  must  be  stapled 
securely  in  the  upper  lefthand  comer 
(DO  NOT  BIND).  All  copies  of  the 
proposal  must  be  siUnnitted  in  one 
package. 

Wh&re  and  When  To  Submit 

Proposals  submitted  through  First 
Class  mail  must  be  POSTMARKED  BY 
May  16. 1997,  and  sent  to  the  following 
address:  Proposal  Services  Unit,  Grants 
Management  Branch,  Office  of 
Extramural  Programs,  Cooperative  State 
Research,  Education,  and  Extension 
Sovice,  U.S.  Department  of  Agriculture, 
STOP  2245, 1400  Independence 


Avenue.  SW.,  Washington,  DC  20250- 
2245,  Telephone:  (202)  401-5048. 

Jiand-delivered  proposals,  including 
those  submitted  by  express  mail  or  a 
courier  service,  must  be  received  at  the 
following  address  by  May  16, 1997  (note 
that  the  zip  code  differs  firom  that 
shown  above):  Proposal  Services  Unit, 
Grants  Management  Branch,  Office  of 
Extramural  Programs,  Cooperative  State 
Research,  Education,  and  Extension 
Service,  U.S.  Department  of  Agriculture, 
Room  303,  Aerospace  Center,  901  D 
Street.  SW.,  Washington,  DC  20024, 
Telephone:  (202)  401-5048. 

The  Biotechnology  Risk  Assessment 
Research  &ants  Program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistemce 
under  No.  10.219.  For  reasons  set  forth 
in  the  final  rule-related  Notice  to  7  CFR 
part  3015,  subpart  V  (48  FR  29115,  June 


24, 1983),  this  Program  is  excluded  from 
the  scope  of  Executive  Order  No.  12372 
which  requires  intergovernmental 
consviltation  with  State  and  local 
officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3504(h)),  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  imder 
OMB  Document  No.  0524-0022. 

Done  at  Washington,  DC,  on  this  21st  day 
of  March  1997. 
B  JL  Eobinson, 

Administrator,  Cooperative  State  Research, 
Education,  and  Extension  Service. 
EJ.  KnipUng. 

Acting  Administrator,  Agricultura}  Research 

Service. 

[FR  Doc.  97-6535  Filed  4-3-97;  8:45  am] 

BIUJN0C006  9410-2t-M 


Friday 
April  4,  1997 


Part  V 

Department  of 
Health  and  Human 
Services ^_ 

Food  and  Drug  Administration 

International  Conference  on 
Harmonisation;  Draft  Guidline  for  the 
Preclinical  Testing  of  Biotechnology- 
Derived  Pharmaceuticals;  Availability; 
Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
PoekMNa97D-0113] 

International  Conference  on 
Harmon  isation;  Draft  Guideline  for  tti« 
Preclinical  Testing  of  Biotechnology* 
Derived  Ptiarmaceuticals;  Availability 

MBMCt:  Food  and  Drug  Administration, 

HH8. 

action:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled  "Guideline  for 
the  Preclinical  Testing  of 
Biotechnology-Derived 
Pharmaceuticals."  The  draft  gmdeline 
was  prepared  under  the  auspices  of  the 
International  Conference  on 
Harmonisation  of  Technical 
Req\iirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  is  intended  to 
provide  general  principles  for  the  design 
of  internationally  acceptable  preclinical 
safety  evaluation  programs  for 
biopharmaceuticals. 
DATES:  Written  comments  by  Jime  3, 
1997. 

AOOflESSES:  Submit  written  comments 
on  the  draft  gmdeline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  I>ug  Administration,  12420 
Parklawn  Dr.,  im.  1-23,  Rockville,  MD 
20857.  Copies  of  the  draft  guideline  are 
available  from  the  Drug  Information 
Branch  (HFD-210).  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-827- 
4573.  Single  copies  of  the  draft 
guideline  may  be  obtained  by  mail  from 
the  OfBce  of  Communication,  Training 
and  Manufacturers  Assistance  (HFM— 
40).  Center  for  Biologies  Evaluation  and 
Research,  or  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800.  Copies  may  be 
obtained  from  CBER's  FAX  Information 
System  at  1-888-CBER-FAX  or  301- 
827-3844. 

FOR  FUimCR  MFORkUTKM  OONTACT: 
Regarding  the  guideline:  Joy  A. 
Cavagnaro,  Center  for  Biologies 
Evaluation  and  Research  (HFM-5), 
Food  and  Drug  Administration, 
1401  Rockville  Pike,  Rockville.  MD 
20852,  301-827-0379. 
Regarding  the  ICH:  Janet  J.  Showalter. 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville.  MD 
20857,  301-827-0864. 
tUPPLBtBtrun  MFORMATION:  In  recent 
years,  many  important  initiatives  have 


been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  sdentifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opport\mity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
bom  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consimier  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union.  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission. 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufactiirers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  bom  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  Europecm 
Free  Trade  Area. 

At  a  meeting  held  on  November  7, 
1996,  the  ICH  Steering  Committee 
agreed  that  a  draft  guideline  entitled 
"Guideline  for  the  Preclinical  Testing  of 
Biotechnology-Derived 
Pharmaceuticals"  should  be  made 
available  for  public  comment.  The  draft 
guideline  is  the  product  of  the  Safety 
Expert  Working  Group  of  the  ICH. 
Comments  on  this  draft  will  be 
considered  by  FDA  and  the  Safety 
Expert  Working  Group. 

The  draft  gmdeline  recommends  a 
basic  framework  for  the  preclinical 
safety  testing  of  biotechnology-derived 
pharmaceutical  products.  Adherence  to 
the  preclinical  safety  testing  principles 
presented  in  the  gmdeline  will  allow  for 
continual  improvement  in  the  quality 
and  consistency  of  data  supporting  the 
development  of  biopharmaceuticals. 


Although  not  required,  FDA  has  in 
the  past  provided  a  75-  or  90-day 
comment  period  for  draft  ICH 
guidelines.  However,  the  comment 
j)eriod  for  this  guideline  has  been 
shortened  to  60  days  so  that  comments 
may  be  received  by  FDA  in  time  to  be 
reviewed  and  then  discussed  at  a  July 
1997  ICH  meeting  involving  this 
guideline. 

This  guideline  represents  the  agency's 
ciirrent  thinking  on  preclinical  testing  of 
biotechnology-derived  pharmaceuticals. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  pubUc.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  appUcable  statute, 
regulations,  or  both. 

Interested  persons  may.  on  or  before 
Jime  3, 1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday.  An  electronic  version  of  this 
guideline  is  available  via  Internet  by 
using  the  World  Wide  Web  (WWW).  To 
connect  to  the  CDER  home  page,  type 
http://www.fda.gov/cder  and  go  to  the 
"Regulatory  Guidance"  section.  To 
connect  to  CBER's  WWW  site,  type 
http://www.fda.gov/cber/cberftp.html. 

"rhe  text  of  the  draft  guideline  follows: 

PracUnical  Tasting  of  Biotachnology-DBiivad 
Pharaaoeattcak 

1.  Introduction 
1.1  Objectives 

Regulatory  standards  for  biotechnology- 
derived  pharmaceutical  products/ 
biophannaceuticals  have  generally  been 
comparable  amoog  the  United  States,  Europe, 
and  Japan.  All  regions  appear  to  have  a 
flexible,  case-by-case,  science-based 
approach  to  preclinical  safety  evaluation 
needed  to  support  clinical  development  and 
marketing  authorization.  For  a  caae-by-case 
philosophy  to  succeed  in  a  harmonized  way, 
there  is  a  need  for  a  common  understanding 
among  the  regions. 

Biotechnology-derived  phannaceutical 
products  were  initially  develo(>ed  in  the 
early  1980's.  The  fu^  marketing 
autborizatioDS  were  granted  later  in  the 
decade,  followed  soon  after  by  the  adoption 
of  the  first  pharmacopeial  monographs.  Since 
this  time  considerable  experience  has  been 
gathered.  Critical  review  of  this  experience 
has  been  the  basis  for  development  of  this 
guidance  which  is  intended  to  help  provide 
the  general  principles  for  design  of 
internationally  acceptable  preclinical  safety 
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evaluation  programs  for  biopharmaceuticals. 
The  principles  in  this  guidance  should  be 
implemented  in  a  flexible  way. 

The  primary  goals  of  preclinical  safety 
evaluation  are:  (1)  To  identify  an  initial  safe 
starting  dose  and  subsequent  dose  escalation 
scheme  in  humans;  (2)  to  identify  potential 
target  organs  for  toxicity  and  possible 
revereibility;  and  (3)  to  identify  {parameters 
for  clinical  monitoring.  Adherence  to  the 
principles  presented  in  this  document  wnll 
allow  for  continual  improvement  in  the 
quality  and  consistency  of  the  data 
supporting  the  development  of 
biopharmaceuticals. 

1.2  Background 

Several  guidelines  and  points-to-consider 
documents  are  available  from  the  various 
regulatny  agencies  regarding  the  assessment 
of  biotechnology-derived  pharmaceutical 
products.  Review  of  such  documents  may 
provide  useful  background  data  in 
developing  new  products. 

1.3  Scope 

This  guideline  recommends  a  basic 
framework  for  the  preclinical  safety  testing  of 
biotechnology-derived  pharmaceutical 
products.  It  applies  to  products  derived  from 
characterized  cells  through  the  use  of  a 
variety  of  expression  systems  including 
bacteria,  yeast,  insect,  plant,  and  mammalian 
cells.  The  intended  indications  may  include 
in  vivo  diagnostic,  therapeutic,  or 
prophylactic  uses.  The  active  substances 
include  proteins  and  peptides,  their 
derivatives  and  products  of  which  they  are 
components;  they  could  be  derived  from  cell 
cultures  or  produced  using  recombinant  DNA 
technology.  Examples  include  but  are  not 
limited  to:  Cytokines,  plasminogen 
activators,  recombinant  blood  plasma  factors, 
growth  factors,  hormones,  and  monoclonal 
antibodies. 

Some  of  the  following  guidance  may  also 
be  applicable  to  recombinant  DNA  protein 
vaccines,  chemically  synthesized  peptides, 
blood  plasma  extracted  factors,  endogenous 
proteins  extracted  from  human  tissue,  and 
oligonucleotide  drugs. 

This  document  does  not  cover  antibiotics, 
allergenic  extracts,  heparin,  vitamins, 
cellular  blood  components,  conventional 
bacterial  or  viral  vaccines,  DNA  vaccines, 
and  cellular  and  gene  therapies. 

2.  Safety  and  specification  of  the  test 
material 

Biotechnology-derived  pharmaceutical 
products  may  have  potential  risks  associated 
with  host  cell  contaminants  from  bacteria, 
yeast,  insect,  plant,  and  mammalian  cell 
sources.  The  presence  of  cellular  host 
contaminants  can  result  in  allergic  reactions 
and  other  immunopathological  eSiacts.  The 
adverse  effects  associated  with  nucleic  acid 
contaminants  are  theoretical  and  include 
potential  integration  into  the  host  genome. 
For  products  derived  from  insect,  plant,  or 
mammalian  cells  or  transgenic  animals,  there 
may  be  the  additional  risk  of  viral  infections. 
These  issues  are  not  covered  in  this 
document  but  they  are  addressed  elsewhere 
(Note  1).  Safety  concerns  may  arise  from  the 
presence  of  impurities  or  contaminants.  It  is 
preferable  to  rely  on  purification  processes  to 


remove  impurities  and  contaminants  rather 
than  to  establish  a  preclinical  testing  program 
for  their  qualification.  In  all  cases,  the 
product  should  be  sufficiently  characterized 
to  allow  an  appropriate  design  of  preclinical 
studies. 

In  general,  the  product  used  in  the 
definitive  pharmacology,  toxicology, 
absorption,  distribution,  metabolism,  and 
excretion  (ADME)  studies  should  be 
comparable  to  the  product  proposed  for  the 
initial  clinical  studies.  However,  it  is 
appreciated  that  during  the  course  of 
development  programs,  changes  normally 
occur  in  the  manu&ctiiring  process  in  order 
to  improve  product  quality  and  yields.  The 
potential  impact  of  such  changes  for 
extrapolation  of  the  animal  findings  to 
humans  should  be  considered. 

In  order  to  allow  the  timely  use  of  the 
product  made  by  a  new  or  modified 
manufacturing  process  in  an  ongoing 
development  program,  the  comparabiUty  of 
the  test  material  should  be  demonstrated 
throughout  development  on  the  basis  of 
biochemical  and  biological  characterization 
(i.e.,  identity,  purity,  stability,  and  potency). 
In  some  cases  additional  studies  may  be 
needed  to  assure  product  comparability  (e.g., 
pharmacokinetics).  The  sdenttfic  rationale 
for  the  approach  taken  ahoold  be  provided. 

3.  Preclinical  testing 

3.1  General  principles 

The  objectives  of  the  preclinical  studies  are 
to  define  pharmacological  and  toxicological 
effects  not  only  prior  to  initiation  of  human 
studies  but  throughout  clinical  development 
Both  in  vitro  and  in  vivo  studies  can 
contribute  to  this  characterization. 
Biopharmaceuticals  structurally  and 
pharmacologically  comparable  to  a  product 
for  which  there  is  wide  experience  in  clinical 
practice  may,  under  certain  conditions,  need 
less  extensive  toxicity  testing,  especially  if  a 
similar  kinetic  profile  has  been 
demonstrated. 

Preclinical  models  should  consider:  (1) 
Selection  of  the  animal  species  and 
physiological  state  and  (2)  the  maimer  of 
delivery,  including  dose,  route  of 
administration,  and  treatment  regimen. 

Pivotal  toxicology  studies  are  expected  to 
be  performed  in  compliance  with  Good 
Laboratory  Practices  (GLP's).  However,  it  is 
recognized  that  some  specialized  test  systems 
often  needed  for  biopharmaceuticals  may  not 
be  able  to  comply  fully.  Areas  of 
noncompliance  should  be  identified  and 
their  significance  evaluated  relative  to  the 
overall  safety  assessment.  In  some  cases,  a 
lack  of  overall  GLP  compliance  does  not 
necessarily  mean  that  the  data  from  these 
studies  cannot  be  used  to  support  clinical 
trials  and  marketing  authorizations. 

Conventional  approaches  to  toxicity  testing 
of  pharmaceuticals  may  not  be  appropriate 
for  biopharmaceuticals  due  to  the  unique  and 
diverse  structural  and  biological  profwrties  of 
the  latter  which  may  include  species 
specificity,  immunogenidty.  and 
unpredicted  pleiotropic  activities. 

3.2  Biological  activity/pharmacodynamics 

Biological  activity  may  be  evaluated  using 
in  vitro  assays  to  determine  effects  of  the 


product  which  are  related  to  clinical  activity. 
The  use  of  cell  lines  and/ or  primary  cell 
cultures  can  be  useful  to  examine  the  direct 
effects  on  cellular  phenotype  and 
prohferation.  Due  to  the  species  sftecificity  of 
many  bioteclmology-derived  pharmaceutical 
products,  it  is  important  to  select  an 
appropriate  animal  species  for  toxicity 
testing.  In  vitro  cell  lines  from  mammalian     _ 
cells  can  be  used  to  predict  specific  aspects 
of  in  vivo  activity.  Such  studies  nuy  be 
designed  to  determine  for  example,  receptor 
occupancy,  receptor  affinity,  and/or 
pharmacological  effects,  and  to  assist  in  the 
selection  of  an  appropriate  animal  species  for 
further  in  vivo  pharmacology  and  toxicology 
studies.  The  combined  results  from  in  vitro 
and  in  vivo  studies  will  assist  in  the 
extrapolation  of  the  finrflnga  to  humans.  In 
vivo  studies  to  assess  pharmacological 
activity,  including  defining  ii>echanism(s)  of 
action,  are  often  used  to  support  the  rationale 
of  the  propoaed  product  in  Hiniral  studies. 

For  monoclonal  antibodies,  the 
immunological  properties  of  the  antibody 
should  be  desaibed  in  detail,  including  its 
antigenic  specificity,  complement  binding, 
and  any  unintentioiud  reactivity  and/or 
cytotoxicity  towards  human  tissues  distinct 
from  the  intended  target  Testing  to  include 
such  cross-reactivity  should  be  carried  out  by 
appropriate  immimohistochemical 
procedures  using  a  range  of  human  tissues. 

3.3  Animal  species/model  selection 

The  pharmacological  activity  together  wdth 
species  and/or  tissue  specificity  of  many 
biotechnology-derived  pharmaceutical 
products  often  preclude  standard  toxicology 
testing  designs  in  commonly  used  species 
(e.g.,  rats  and  dogs).  Safety  evaluation 
programs  will  normally  include  two  relevant 
species.  In  certain  situations  one  relevant 
species  may  suffice.  In  these  cases  the 
rationale  should  be  provided. 

Toxicology  studies  in  pharmacologically 
nonrelevant  species  are  not  needed  and  are 
discouraged.  However,  if  in  vitro  preclinical 
studies  have  not  identified  a  relevant  animal 
species,  due  to  the  unique  species  restriction 
to  human  cells,  it  may  still  be  prudent  to 
assess  some  aspects  of  potential  toxicity  in  a 
limited  toxicity  evaluation  in  a  single  species 
(e.g.,  a  repeated  dose  toxicity  study  of  <  14 
days  duration)  including  the  evaluation  of 
important  functional  endpoints  (e.g., 
cardiovascular,  respiratory). 

Alternative  approaches,  when  no  relevant 
species  exist,  may  include  the  uae  of 
transgenic  animals  expressing  the  human 
receptor  cm-  the  use  of  homologous  proteins. 
The  information  gained  from  use  of  a 
transgenic  sp>ecie8  expressing  the  human 
receptor  is  optimizad  when  the  interaction  of 
the  product  and  the  humanized  receptor  has 
physiological  consequences  similar  to  those 
expected  in  humans.  While  useful 
information  may  also  be  gained  from  the  use 
of  homologous  proteins,  it  should  be  noted 
that  the  production  process,  range  of 
impurities/contaminants,  pharmacokinetics, 
and  exact  pharmacological  n>echanism(s) 
may  differ  between  the  homologous  form  and 
the  product  intended  for  clinical  use. 

In  recant  yeara,  there  has  been  much 
progress  in  the  development  of  animal 
models  that  are  thought  to  be  similar  to  the 
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disease  to  be  treated  in  humans.  These 
■nimal  models  include  spontaneous  disease 
models  or  spontaneous  models  of  disease. 
Theae  models  may  provide  further  insight, 
not  only  in  determining  the  pharmacologica] 
action  of  the  product,  pharmacokinetics,  and 
doaimstry,  but  may  also  be  useful  in  the 
determination  of  safety  (e.g.,  evaluation  of 
undesirable  promotion  of  disease 
progression).  In  certain  cases,  studies  in 
animal  models  of  disease  may  be  used  as  an 
acceptable  alternative  to  toxicology  studies  in 
normal  animals.  The  scientific  justification 
for  the  use  of  these  animal  nuxlels  of  disease 
to  support  safety  should  be  provided  (Note 
2). 

3.4  Number/gender  of  animals 

The  number  of  animals  used  per  doee  has 
a  direct  >«— Hng  on  the  ability  to  detect 
toxicity.  A  small  sample  size  may  lead  to  a 
failure  to  obeerve  toxic  events  due  to 
obeorved  frequency  alone  regardless  of 
Mverity.  The  limitations  imposed  by  sample 
size,  as  often  is  the  case  for  nonhuman 
primate  studies,  may  be  in  part  compensated 
by  increasing  the  frequency  and  duration  of 
monitoring.  Both  genders  should  generally  be 
used  or  justification  given  £or  specific 
omissions. 

3.5  Administration/doee  selection 

The  route  and  frequency  of  administradon 
should  be  as  close  as  possible  to  the 
proposed  clinical  use  and  should  also  take 
into  account  the  pharmacokinetics  and 
bioavailability  of  the  product  in  the  species 
being  used,  and  the  volume  which  can  safely 
and  humanely  be  administned  to  the  test 
animals.  Fc»  example,  the  frequency  of 
administration  in  Lsboratory  animals  may  be 
increaeed  cmnpared  to  the  proposed 
schedule  for  the  human  clinical  studies  in 
order  to  compensate  {or  faster  clearance  rates 
or  low  solubility  of  the  active  ingredient  In 
tbeee  cases,  the  level  of  test  animal  exposure 
relative  to  the  clinical  exposure  should  be 
pcea  anted.  Considerations  should  be  given  to 
tfw  effects  of  volume  of  the  administOTed 
doee,  size  of  the  animal  species,  and  muscle 
■ma.  on  the  absorption  of  products  into  the 
cjnianuc  circiilation.  The  use  of  routes  of 
administration  other  than  those  used 
clinically  may  be  acceptable  if  the  route  must 
be  modified  due  to  limited  bioavailability, 
limitations  due  to  the  route  of 
administration,  or  size/physiology  of  the 
animal  species. 

Ideally,  doae  levels  should  be  selected  to 
provide  information  on  a  doee-response 
relationship,  a  toxic  dose,  and  a  no  observed 
adverse  eSect  level  (NOAEL).  For  some 
classes  of  products  with  little  to  no  toxicity 
it  may  not  be  possible  to  define  a  sfMcific 
maximum  doae.  In  these  cases,  a  strong 
scientific  justification  of  the  rationale  far  the 
doae  selection  and  piro)ected  multiples  of 
human  exposure  should  be  provided.  To 
(ustify  high  dose  selection,  consideration 
should  be  given  to  the  expected 
pharmacological/physiological  efiects. 
availability  of  suitable  test  material,  and  the 
intended  clinical  use.  Where  a  product  has 
a  lower  affinity  or  potency  in  the  cells  of  the 
target  species  than  in  hunun  cells,  testing  of 
hi^Mr  doses  may  be  important.  The 
imilttplea  of  the  human  doee  necessary  to 


determine  adequate  safety  margin  a  may  vary 
with  each  class  of  biotechnology-derived 
pharmaceutical  product  and  its  clinical 
indication(s). 

3.6  Immunogenic!  ty 

It  is  likely  that  many  biotechnology- 
derived  pharmaceutical  products  will  be 
immunogenic  in  animals.  Therefore, 
measurement  of  antibodies  associated  with 
administration  of  these  types  of  products 
should  be  performed  when  conducting 
repeated  dose  toxicity  studies  in  order  to  aid 
in  the  interpretation  of  these  studies. 
Antibody  responses  should  be  characterized 
(e.g.,  neutralizing  or  non-neutralizingj,  and 
their  appearance  should  be  correlated  with 
any  pharmacological  and/or  toxicological 
changes.  Specifically,  the  effects  of  antibody 
formation  on  pharmacokinetic/ 
pharmacodynamic  characteristics,  incidence 
and/ or  severity  of  adverse  effects,  or  the 
emergence  of  new  toxic  efCscts,  should  be 
considered  when  interpreting  the  data. 

The  detection  of  antibodies  should  not  be 
the  sole  criterion  for  the  early  termination  of 
a  preclinical  study  or  modification  in  the 
duration  of  the  study  design  unless  the 
immune  response  neutralizes  the 
pharmacological  and/or  toxicological  effect 
in  a  large  proportion  of  the  animals.  In  most 
cases,  the  immune  response  to  recombinant 
proteins  is  variable,  like  that  obeerved  in 
humans.  Specific  attention  should  be  paid  to 
the  evaluation  of  possible  {Mthological 
changes  related  to  immune  complex 
formation  and  deposition.  If  the 
interpretation  of  the  data  from  the  aaJety 
study  is  not  compromised  by  these  issues, 
then  no  special  significance  should  be 
ascribed  to  the  antibody  response. 

The  significance  of  antibody  formation  in 
animals  to  the  potential  for  antibody 
formation  in  humans  is  often  questionable. 
Humans  develop  serum  antibodies  even 
against  humanized  proteins,  and  frequently 
the  therapeutic  r<^ponse  persists  in  their 
presence.  The  occurrence  of  severe 
anaphylactic  responses  to  recombinant 
proteins  is  rare  in  humans.  In  this  regard,  the 
results  of  guinea  pig  anaphylaxis  tests,  which 
are  generally  positive  for  protein  products, 
are  not  predictive  for  humans.  Therefore, 
such  studies  are  considered  of  little  value  for 
these  ty{>e8  of  products. 

4.  Specific  considerations 

4.1  Safety  pharmacology 

It  is  important  to  investigate  the  potential 
for  undesirable  pharmacological  activity  in 
appropriate  animal  models  and,  where 
necessary,  to  incorporate  particular 
monitoring  for  this  activity  in  the  toxicity 
studies  and/or  clinical  studies.  Safety 
pharmacology  studies  provide  functional 
indices  of  toxicity.  These  functional  indices 
may  be  investigated  in  separate  studies  or 
incorporated  into  the  design  of  the  toxicology 
studies.  The  aim  of  the  safety  pharmacology 
studies  should  be  to  establish  the  functional 
eSects  on  the  major  physiological  systems. 
Investigations  may  include  use  of  isolated 
organs  or  other  test  systems  not  involving 
intact  animals.  The  evaluation  of  function  of 
specific  organ  systems  (e.g. ,  cardiovascular, 
respiratory,  CNS,  and  autonomic  nervous 


systems,  and  the  renal  system)  depends  on 
the  pharmacological  properties  of  the 
product.  Such  studies  should  allow  for  a 
mechanistically-based  explanation  of  specific 
organ  toxicities  which  should  be  considered 
carefully  with  respect  to  human  use  and 
indication(s). 

4.2  Toxicokinetics  and  pharmacokinetics 
(Absorption,  Distribution,  Metabolism, 
Excretion— ADME) 

Toxicokinetics  and  pharmacokinetics 
should  follow  relevant  ICH  guidelines  (Note 
1).  It  is  difficult  to  establish  uniform 
guidelines  for  ADME  studies  for 
biotechnology-derived  pharmaceutical 
products.  Single  dose  pharmacokinetics  and 
tissue  distribution  studies  are  often  useful; 
however,  routine  studies  that  attempt  to 
assess  mass  balance,  accumulation,  and 
excretion  are  not  useful.  Differences  in 
ADME  among  animal  species  may  have 
significant  imp>act  on  the  predictiveness  of 
animal  studies  or  on  the  assessment  of  doee- 
response  relationships  in  toxicology  studies. 
Alterations  in  the  pharmacokinetic  profile 
due  to  immime-mediated  clearance 
mechanisms  may  affect  the  ADME  profiles 
and  the  interpretation  of  the  toxicity  data. 
ADME  studies  should,  whenever  possible, 
utilize  test  material  that  is  representative  of 
that  intended  for  clinical  use  using  a  route 
of  administration  relevant  to  the  anticipated 
clinical  studies. 

4.2.1  Assays 

The  use  of  one  or  more  assay  methods 
should  be  addressed  on  a  case-by-case  basis 
and  the  scientific  rationale  should  be 
provided.  One  validated  assay  method  is 
usually  considered  sufficient  For  example, 
quantitation  of  TCA-precipitable 
radioactivity  following  administration  of  a 
radiolabeled  protein  may  provide  adequate 
information,  but  a  specific  assay  for  the 
analyte  is  preferred.  It  is  important  to  show 
that  the  radiolabeled  test  material 
administered  maintains  equivalent  activity 
and  biological  properties  to  the  unlabeled 
compound.  Ideally  the  assay  methods  should 
be  the  same  for  animals  and  humans.  The 
possible  influence  of  plasma  binding  proteins 
and/or  antibodies  on  the  assay  performance 
should  be  determined. 

4.2.2  Animal  species  selection 

Relevant  animal  species  should  be  selected 
to  retain  comparability  of  the  data  with  data 
obtained  frtsm  pharmacology  and  toxicology 
studies. 

4.2.3  Absorption 

Absorption  and/or  bioavailability  should 
be  characterized  in  relation  to  the  propoeed 
route  of  clinical  administration.  Absorption 
studies  may  be  performed  in  conjunction 
with  toxicology  studies.  Patterns  of 
absorption  may  be  influenced  by  formulaticm 
and/or  volume.  Some  information  on 
disposition  in  relevant  animal  models  should 
be  available  prior  to  clinical  studies  in  order 
to  project  expected  margins  of  safety  based 
upon  exposure  and  doee. 

4.2.4  Distribution 

Studies  of  extravascular  distribution  and 
mechanisms  of  clearance  may  be  useful  in 
understanding  phannacological  and 
toxicological  properties.  Tissue  levels  oi 


Federal  Register  /  Vol,  62.  No.  65  /  Friday,  April  4,  1997  /  Notices 


16441 


radioactivity  toAlat  autoradiography  data 
from  iodinated  proteins  may  be  difficult  to 
interpret  with  rapid  in  vivo  metabolism  and 
ensuing  deiodination.  Care  should  be  taken 
in  the  interpretation  of  studies  using 
radioactive  tracers  incorp>orated  into  specific 
amino  acids  because  of  recycling  of 
radiolabeled  amino  acids  into  non-drug 
related  proteins/peptides. 

4.2.5  Metabolism 

Metabolic  pathways  for  biotechnology- 
derived  phaimaceutical  products  are  less 
complex  than  for  conventional 
pharmaceuticals  and  therefore  major  species 
differences  in  metabolic  profiles  are  not  an 
issue. 

Metabolite/disposition  patterns  can  be 
discerned  by  a  range  of  detection  techniques 
(e.g. ,  immunochemical  detection, 
chromatographic  separation,  SDS-PAGE). 

4.2.6  Excretion 

Several  organ  systems  and  mechanisms 
may  contribute  to  the  elimination  of 
biotechnology-derived  pharmaceutical 
products.  When  feasible,  these  studies 
should  characterize  the  rate  and  contribution 
of  the  various  organs  to  the  overall 
elimination  process. 

4.3  Single  doee  toxicity  studies 

Single  dose  studies  may  generate  useful 
data  to  describe  the  relationship  of  dose  to 
systemic  and/or  local  toxicity.  These  data  can 
bie  used  to  select  doses  for  repeated  dose 
toxicology  studies.  Data  on  dose-response 
relationships  may  be  gathered  as  a 
comptonent  of  pharmacology  or  animal  model 
efficacy  studies  or  through  the  conduct  of  a 
single  dose  toxicology  study. 

4.4  Repeated  dose  toxicity  studies 

For  consideration  of  the  selection  of  animal 
species  for  repeated  dose  studies  see  section 
3.3.  The  route  and  dosing  regimen  (e.g.,  daily 
versiu  intermittent  dosing)  should  reflect  the 
intended  clinical  use  or  exp)osure.  When 
feasible,  these  studies  should  include 
toxicokinetics. 

A  recovery  period  should  generally  be 
included  in  study  designs  to  determine 
reversal,  potential  worsening  of 
pharmacological/toxicological  effects,  and/or 
potential  delayed  toxic  effiects. 

The  duration  of  refjeated  dose  studies 
should  be  based  on  the  intended  duration  of 
clinical  exposure  and  disease  indication. 
This  duration  has  generally  been  1-3  months 
for  most  biotechnology-derived  products.  For 
products  intended  for  short-term  use  (e.g.,  i 
to  7  days)  and  for  acute  life-threatening 
diseases,  repeated  dose  studies  up  to  2  weeks 
duration  have  been  considered  adequate  to 
support  clinical  studies  as  well  as  marketing 
authorization.  For  those  products  intended 
for  chronic  indications,  studies  of  6  months 
duration  have  generally  been  appropriate 
although  in  some  cases  shorter  ta  longer 
durations  have  supported  marketing 
authorizations. 

4.5  Immunotoxicity 

One  aspect  of  immunotoxicological 
evaluation  includes  assessment  of  (xMential 
immunogenicity  and  hypersensitivity  (see 
section  3.6).  In  addition,  many 
biotechnology^rived  pharmaceutical 


products  are  intended  to  stimulate  or 
suppress  the  immune  system.  Inflammatory 
reactions  at  the  injection  site  may  be 
indicative  of  a  stimulatory  response.  In 
addition,  the  expression  of  surface  antigens 
on  target  cells  may  be  altered  with 
implications  iat  their  autoimmime  potential. 
Immunotoxicological  testing  strategies 
should  be  applied  to  clarify  any  such  issues; 
however,  routine  tiered  testing  approaches  or 
standard  testing  batteries  are  not 
recommended. 

4.6  Reproductive  perfdnnance  and 
developmental  toxicify 

The  need  for  reproductive/developmental 
toxicity  studies  is  dependent  upon  the 
product,  clinical  indication,  and  intended 
patient  population.  Reproductive  and 
developmental  toxicity  studies  should  follow 
the  relevant  ICH  guidelines  (Note  1).  The 
specific  study  design  and  dosing  schedule 
may  be  modified  based  on  issues  related  to 
species  specificity  and/or  antigenicity  (Note 
3). 

4.7  Genotoxicity  studies 

The  range  and  type  of  genotoxicity  studies 
routinely  conducted  for  conventional 
pharmaceuticals  are  not  applicable  to  the 
active  components  of  biotechnology-derived 
pharmaceutical  products.  The  administration 
of  large  quantities  of  peptides/  proteins  may 
yield  uninteri»etable  results;  moreover,  it  is 
not  expected  that  these  substances  would 
interact  directly  with  DNA  or  othw 
chromosomal  material  (Note  4). 

Studies  in  available  and  relevant  systems, 
including  newly  developed  systems,  should 
be  performed  in  those  cases  where  there  is 
cause  for  concern  about  the  product  (because 
of  the  presence  of  an  cnganic  linker  molecule 
in  a  conjugated  proMin  product). 

4.8  Carcinogenicity  studies 

Product-specific  assessment  of 
carcinogenic  potential  may  be  needed, 
depending  upon  duration  of  clinical  dosing 
and  patient  population  (Note  1).  However, 
where  rodents  are  not  the  relevant  species  for 
assessing  toxicity  and/or  the  product  is 
immimogenic,  conventional  carcinogenicify 
bioassays  are  not  appropriate.  When  there  is 
a  concern  about  carcinogenic  potential  (e.g., 
growth  fectOTs)  a  variety  of  approaches 
should  be  considered. 

Products  that  may  have  the  potential  to 
support  or  induce  proliferation  of 
transformed  cells  and  clonal  expansion 
leading  to  tumor  formation  should  be 
evaluated  for  receptor  expression  in  various 
malignant  and  normal  human  cells  that  are 
potentially  relevant  to  the  patient  population 
under  study.  The  ability  of  the  product  to 
stimulate  growth  of  the  malignant  cells 
expressing  the  receptor  or  to  initiate 
malignant  cell  growth  in  normal  cells 
expressing  the  receptor  should  be 
determined.  When  in  vitro  data  iat  timior 
promotion  give  cause  for  concon,  fiirther 
studies  in  relevant  animal  models  may  be 
needed. 

In  those  cases  where  the  product  is 
biologically  active  and  nonimmimogenic  in 
rodents,  then  an  assessment  of  carcinogenic 
potential  in  a  single  species  should  be 
considered.  Careful  consideration  should  be 


given  to  the  selection  of  doaes.  The  use  of  • . 
pharmacokinetic  or  pharmacodynamic 
endpoints  with  consideration  of  receptor 
characteristics  and  intended  exposures  in 
humans  represents  the  most  scientifically 
valid  approach  for  defining  the  appropriate 
doses.  The  rationale  for  the  selection  of  doaes 
should  be  provided. 

4.9  Local  tolerance  studies 

Local  tolerance  should  be  evaluated. 
Ideally,  the  formulation  intended  for 
marketing  should  be  tested.  However,  in 
certain  cases,  the  testing  of  representative 
formulations  may  be  acceptable.  In  some 
cases,  the  potential  local  effecis  of  the 
(Hoduct  can  be  evaluated  in  single  or 
repeated  dose  toxicity  studies  thus  obviating 
the  need  for  separate  local  tolerance  studies. 
Notel 

"Quality  of  BiotochiKdogical  Products: 
Virml  Safg^y  Evaluation  of  Biotechnology 
Products  Derived  from  Cell  Lines  of  Human 
and  Animal  Origin"  (QSA). 

"Qualify  of  Biotechnological  Products: 
Derivation  and  Characterisation  of  Cell 
Substrates  Used  for  Production  of 
Biotechnological/Biological  Products"  (QSD). 

"Specifications  for  New  Drug  Substances 
and  Products:  Biotechikolgical  IVoducts" 
(Q6B). 

"Guideline  on  the  Need  for  Carcinogenicify 
Studies  of  Pharmaceuticals"  (Si  A). 

"Carcinogenicity:  Testing  for 
Carcinogenicity  of  Pharmaceuticals"  (SlB). 

"Toxicokinetics:  Guidance  on  the 
Assessment  of  Systemic  Exposure  in  Toxicify 
Studies"  (S3A). 

"Pharmacokinetics:  Guidance  for  Repeated 
Dose  Tissue  Distribution  Studies"  (S3B). 

"Detection  of  Toxicity  to  Reproduction  for 
Medicinal  ProducU"  (S5A). 

"Reproductive  Toxicology:  Toxicify  to 
Male  Feitilify"  (S5B). 
Note  2 

Animal  models  of  disease  may  be  usefiil  In 
defining  toxicity  endpoints,  selection  of 
clinical  indications,  and  determination  of 
appropriate  formulations.  It  should  be  noted 
that  with  these  models  of  disease  there  is 
often  a  paucity  of  historical  data  for  use  as 
a  reference  when  evaluating  study  results. 
Therefore,  the  collection  of  concurrent 
control  and  baseline  data  is  critical  to 
optimize  study  design. 
Note  3 

Jn  cases  where  extensive  public 
information  is  available  regarding  potential 
reproductive  and/or  developmental  effects  of 
a  particular  class  of  comp»unds  (e.g, 
interferons)  and  the  only  relevant  species  is 
the  nonhuman  puimate,  mechanistic  studies 
indicating  that  similar  effects  are  likely  to  he 
caused  by  a  new  but  related  molecule  may 
(rimate  the  need  for  formal  reproductive/ 
developmental  toxicity  studies.  In  each  case, 
the  scientific  basis  for  assessing  the  potential 
iat  possible  effects  on  reproduction/ 
development  should  be  provided. 
N(ae4 

With  some  types  of  products  there  is  a 
potential  concern  of  accumulation  of 
spontaneously  mutated  cells  (e.g.,  via 
facilitating  a  selective  advantage  of 
prolifsration).  This  could  lead  to  concerns 
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ragarding  the  potential  carcinogenicity  of 
such  comfwunds.  The  standard  battery  of 
ganotoxicity  tests  is  not  designed  to  test  for 
these  circiunstances.  Alternative  responsive 
in  vitro  or  in  vivo  models  for  such  conditions 
may  have  to  be  developed  and  evaluated. 

Dated:  March  29. 1997. 

WilliuD  K.  HubiMrd, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-8620  FUed  4-3-97;  8:45  am] 
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Part  VI 

Department  of  the 
Treasury 

Community  Development  Rnancial 
Institutions  Fund 

12  CFR  Part  1805 

Community  Development  Financial 
Institutions  Program;  Final  Rule  and 
Notices  of  Funds  Availability  (NOFA) 
Inviting  Applications  for  ttie  Community 
Development  Financial  Institutions  (CDFI) 
Program— Intermediary  and  Core 
Components 
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DEPARTMENT  OF  THE  TREASURY 

Comimintty  Devetopment  Financial 
Institutions  Fund 

12  CFR  Part  1805 
RM1506-AA71 

Community  Dsvslopmsnt  Flnandai 
Instttutions  Program 

AGENCY:  Community  Development 
Financial  Institutions  Fund,  Department 
of  the  Treasury. 

ACTXM:  Revised  interim  rule  with 
request  for  comment. 


f:  The  Department  of  the 
Treasuiy  is  issuing  a  revised  interim 
rule  implementing  the  Community 
Development  Financial  Institutions 
Program  (CDFI  Program).  The  revised 
interim  rule  is  intended  to  enable  the 
CDFI  Fund  to  administer  the  CDFI 
Program  in  a  more  efficient  manner.  The 
CDFI  Fund's  programs  are  designed  to 
facilitate  the  flow  of  lending  and 
investment  capital  into  distressed 
communities  and  to  individuals  who 
have  been  unable  to  take  full  advantage 
of  the  financial  services  industry. 
DATES:  Revised  interim  rule  efiiective 
April  4, 1997;  comments  must  be    v 
received  on  or  before  July  31, 1997. 
ADOWESSES:  All  comments  concerning 
this  revised  int«im  rule  should  be 
addressed  to  the  Director,  Community 
Development  Financial  Institutions 
Fund.  Department  of  the  Treasury,  1500 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220.  Comments  may  be  inspected 
at  the  above  address  weekdays  between 
9:30  a.m.  and  4:30  p.m. 
ran  FURTHER  MFORMATKM  CONTACT: 
Kirsten  S.  Moy,  Director,  Commimity 
Development  Financial  Institutions 
Fund,  at  (202)  622-8662.  (This  is  not  a 
toU  free  niunber.) 

SUPPLEMENTARY  MTORMATION: 

LGeaeral 

Executive  Order  (E.O.)  12866 

It  has  been  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  E.O.  12866.  Because 
no  substantive  changes  were  made  to 
this  regulation  subsequent  to 
submission  to  the  Office  of  Management 
and  Budget  (OMB),  the  provisions  of 
section  6(a)(3)(E)  of  the  E.O.  do  not 
apply. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed  rule 
making  is  required  for  this  revised 
interim  rule,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply.  Moreover,  the 


Department  of  the  Treasury  finds  that 
any  economic  or  other  consequence  of 
this  revised  interim  rule  are  a  direct 
result  of  the  implementation  of  statutory 
provisions. 

Paperwork  Reduction  Act 

The  Department  of  the  Treasury  is 
issuing  these  revised  interim  regulations 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  these  revised 
interim  regulations  have  been  reviewed 
under  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507(j))  and,  pending  receipt  and 
evaluation  of  public  comments, 
approved  by  the  OMB  under  control 
number  1505-0154.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a  valid 
control  number  assigned  by  OMB. 
Comments  concerning  the  collection  of 
information  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasiiry,  Commimity 
Development  Financial  Institutions 
Fimd.  Office  of  Information  and 
Regulatory  AfEsirs,  Washington.  DC 
20503,  with  copies  to  the  Conunimity 
Development  Financial  Institutions 
Fund.  Department  of  the  Treasury,  1500 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220.  Any  such  comments  should 
be  submitted  not  later  than  July  31, 
1997.  Comments  are  specifically 
requested  concerning: 

(1)  Whether  the  proposed  coUection(s) 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  Community  Development  Financial 
Institutions  Fimd,  including  whether 
the  informati(Hi  will  have  practical 
utility; 

(2)  The  accuracy  of  the  estimated 
burden  associated  with  the  proposed 
collection(s)  of  information  (see  below); 

(3)  How  to  enhance  the  quahty, 
utility,  and  clarity  of  the  information  to 
be  collected: 

(4)  How  to  minimize  the  burden  of 
complying  with  the  proposed 
collection(s)  of  information,  including 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(5)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Provisions  requiring  the  collection  of 
information  can  be  found  in  §§  1805.701 
and  1805.903  of  these  revised  interim 
regulations.  The  information  requested 
in  siich- provisions  will  be  used  to 


evaliiate  applications,  monitor  the 
performance  of  entities  receiving 
assistance,  and  ensure  compliance  with 
statutory  and  program  requirements. 
The  collection(s)  of  information  is 
required  to  obtain  a  benefit.  The 
anticipated  respondents  and 
recordkeepers  are  financial  institutions 
that  may  apply  for  and  receive 
assistance. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  30,000. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  100. 

Estimated  number  of  respondents 
and/or  record  keepers:  300. 

Estimated  aimual  frequency  of 
responses:  1-4. 

National  Environmental  Policy  Act 

Pursuant  to  Treasury  Directive  75-02 
(Department  of  the  Treasury 
Environmental  QuaUty  Program),  the 
Department  has  determined  that  these 
revised  interim  regulations  are 
categorically  excluded  from  the 
National  Envirorunental  Policy  Act  and 
do  not  require  an  environmental  review. 

Administrative  Procedure  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(a)(2),  these  revised  interim 
regulations  are  exempt  frvm  the 
proposed  rule-making  requirements  of  5 
U.S.C.  553(b)  and  are  being  issued  as 
revised  interim  regulations  without 
opportunity  for  notice  and  public 
comment  prior  to  their  effective  date. 
Furthermore,  the  Department  for  good 
cause  finds  that  notice  and  public 
comment  prior  to  effect  are 
impracticable  and  contrary  to  the  public 
interest.  Congress  appropriated  funds 
for  the  CDFI  Fund  in  FY  1996  and 
required  such  funds  to  be  obligated  by 
September  30, 1997.  If  the  Department 
does  not  issue  these  regxilations  for 
effect,  it  will  not  be  feasible  to 
implement  this  program,  as  amended 
prior  to  September  30, 1997  in  a  manner 
that  better  achieves  the  results  intended 
by  Congress. 

Catalog  of  Federal  Financial  Assistance 
Number 

Community  Development  Financial 
Institutions  Program — 21.020. 

n.  Backgroand 

The  CDFI  Fund  was  established  as  a 
wholly  owned  government  corporation 
by  the  Community  Development 
Banking  and  Financial  Institutions  Act 
of  1994  (the  Act).  Subsequent  legislation 
placed  the  Fund  within  the  Department 
of  the  Treasury  and  gave  the  Secretary 
of  the  Treasiiry  all  powers  and  rights  of 
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the  Administrator  of  the  Fund  as  set 
forth  in  the  authorizing  statute. 

Consistent  with  the  placement  and 
administration  of  the  Fund  within  the 
Department's  organizational  structure, 
the  Department  of  the  Treasury's 
Inspector  General  will  serve  as  the 
Inspector  General  for  the  Fimd.  Any 
individual  who  becomes  aware  of  the 
existence  or  apparent  existence  of  fraud, 
waste,  or  abuse  of  assistance  provided 
by  the  Fund  is  encouraged  to  report  it 
to  the  Department  of  the  Treasury's 
Office  of  Inspector  General  in  writing  or 
on  the  Inspector  General's  Hotline  (toll 
free  1-800-359-3898).  All  telephone 
calls  will  be  handled  confidentially. 
Written  complaints  should  be  addressed 
to  the  U.S.  DiefMirtment  of  the  Treasury, 
Office  of  Inspector  General,  Room  2412, 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

All  records  and  materials  pertaining 
to  the  selection  and  awarding  of 
assistance  by  the  Fund  shall  be  fully 
subject  to  the  Freedom  of  Information 
Act.  Interested  parties  should  contact 
the  U.S.  Department  of  the  Treasury, 
Office  of  the  Assistant  Secretary  for 
Management,  Disclosure  Services  at 
(202)  622-1500. 

The  CDFI  Fimd's  programs  are 
designed  to  facilitate  the  flow  of  lending 
and  investment  capital  into  distressed 
commtmities  and  to  individuals  who 
have  been  unable  to  take  full  advantage 
of  the  financial  services  industry.  The 
initiative  is  an  important  step  in 
rebuilding  poverty-stricken  and 
transitional  communities  and  creating 
economic  opportimity  for  people  often 
left  behind  by  the  economic 
mainstream. 

Access  to  credit  and  investment 
capital  is  an  essential  ingredient  for 
creating  and  retaining  jobs,  developing 
affordable  housing,  revitalizing 
neighborhoods,  unleashing  the 
economic  potential  of  small  business, 
and  empowering  people.  Over  the  past 
three  decades,  community-based 
financial  institutions  have  proven  that 
strategic  lending  and  investment 
activities  tailored  to  the  imique 
characteristics  of  underserved  markets 
are  highly  effective  in  improving  the 
economic  well  being  of  communities 
and  thepeople  who  live  there. 

The  CDFI  Fund  was  establishedio 
facilitate  the  creation  of  new,  and 
expansion  of  existing,  financial 
institutions  that  are  specialized  in 
serving  these  markets.  These 
institutions — while  highly  effective — are 
typically  small  in  scale,  too  few  in 
number,  and  often  have  difficulty 
raising  the  equity  capital  needed  to  meet 
the  demands  for  their  products  and 
services.  The  investments  by  the  CDFI 


Program  are  intended  to  provide  much- 
needed  capital  that  will  enable  existing 
institutions  to  expand  and  facilitate  the 
start-up  of  new  institutions. 

This  issue  of  the  Federal  Register  also 
contains  two  separate  Notices  of  Funds 
Availability  (NOFAs)  for  the  program, 
one  for  the  core  component  of  the  CDFI 
Program  and  another  for  a  new 
intermediary  component.  The  core 
component  provides  direct  assistance  to 
CDFIs  that  serve  their  target  markets 
through  loans,  investments  and  other 
activities,  rather  than  primarily  through 
the  financing  of  other  CDFIs.  'The  core 
component  continues  the  basic 
approach  followed  by  the  Fund  in  the 
first  roimd  of  the  CDFI  Program.  For  the 
foreseeable  foture,  the  core  component 
will  receive  the  greet  bulk  of  the  Fund's 
resources  devoted  to  the  CDFI  Program. 

The  new  intermediary  component 
provides  financial  assistance  to  CDFIs 
that  provide  financing  primarily  to  other 
CDFIs  and/or  to  support  the  formaticm 
of  CDFIs.  The  Fund  recognizes  that  , 
there  are  in  existence  certain 
intermediary  CDFIs,  and  others  may  be 
created  over  time,  that  focus  their 
financing  activities  primarily  on 
financing  other  CDFIs.  Such  institutions 
may  have  knowledge  and  capacity  to 
develop  and  implement  a  sp>ecialized 
niche  or  niches  in  their  financing  of 
CDFIs  and/or  CDFIs  in  formation.  The 
Fund  believes  that  providing  financial 
assistance  to  such  intermediaries  can  be 
an  effective  way  to  expand  its  support 
of  the  CDFI  industry.  To  illustrate  the 
concept  of  an  intermediary  CDFI  with  a 
few  examples,  an  intermediary  may 
have  a  s{>ecialized  niche  or  niches 
focusing  on  financing  a  specific  type  or 
types  of  CDFIs,  providing  small 
amounts  of  capital  per  CDFI,  financing 
CDFIs  with  specialized  risk  levels,  or 
financing  institutions  seeking  to  become 
CDFIs.  By  providing  financial  assistance 
to  specialized  intermediaries,  the  Fund 
believes  it  can  leverage  the  expertise  of 
such  intermediartM  and  strengthen  the 
Fimd's  capacity  to  support  the 
development  and  enhancement  of  the 
CDFI  industry. 

The  revised  interim  rule  published  in 
this  issue  of  the  Federal  Ri^iister 
incorporates  only  technical  and  other 
clarifying  changes  to  the  previous 
interim  rule,  including  changes 
designed  to  provide  flexibili^  and  ease 
the  burden  of  application  and  reporting 
requirements.  "The  Fund  received  20 
written  submissions  of  formal 
comments  in  response  to  the  interim 
rule  for  the  CDFI  Program  published  in 
the  Federal  Register  on  October  19, 
1995.  The  comments  covered  a  variety 
of  subjects  including  eligibility,  target 
market  designation,  matching 


requirements,  application  contents,  and 
the  review  process.  The  Fund  has 
determined  that  before  developing  a 
final  rule  for  this  program,  it  would  be 
useful  to  give  interested  parties  an 
additional  opportunity  to  comment  on 
the  interim  nde,  informed  by  their 
experience  under  the  Program's  first 
round  and  the  process  of  developing 
appUcations  pursuant  to  the  NOFAs 
published  separately  in  this  issue  of  the 
Federal  Register.  It  is  the  Fund's  intent 
to  issue  a  final  rule  that  incorporates  or 
addresses  both  the  formal  comments 
previously  submitted  and  new 
comments  received  in  response  to  the 
publication  of  this  revised  interim  rule. 

The  following  is  a  summary  of  the 
major  provisions  of  the  revised  interim 
regulations,  including  references  to  the 
most  significant  chaises  btaa  the  earlier 
interim  rule. 

m.  Cooimimity  Developaient  Financial 
InatitntifHis  Prograi^ 

Subpart  A— General  Provisions 

Under  the  Community  Development 
Financial  Institutions  Program  (12  CFR 
part  1805),  the  Fund  provides  finanriwl 
and  technical  assistance  to  selected 
applicants  in  order  to  enhance  their 
ability  to  make  loans  and  investments 
and  provide  services  for  the  benefit  of 
designated  investment  area(s),  targeted 
population(s),  or  both.  The  Fund  selects 
awardees  through  a  competitive 
application  process.  After  selection, 
each  awardee  will  enter  into  an 
assistance  agreement  with  the  Fund 
which  includes  the  establishmmt  of 
performance  goals  and  other  terms  and 
conditions. 

Subpart  A  ctmtains  general  provisions 
including  the  purpose  of  the  program 
(§  1805.100),  a  summary  (§  1805.101).  its 
relationship  to  other  Fund  programs 
(§  1805.102)  and  definitions 
(§  1805.104).  Section  1805.104(aa) 
amends  the  definition  of  Low  Income  to 
accommodate  appropriate  adjustments 
since  the  1990  census. 

Subpart  B— Eligibility 

Section  1805.200  establishes  criteria 
for  qualification  as  a  CDFI.  The  criteria 
reflect  the  requirements  stated  in  the 
authorizing  statute.  To  be  eligible  to 
apply  for  assistance,  an  entity  must 
either  be,  or  propose  to  become,  a  CDFI. 
The  revised  interim  regulations  describe 
the  information  needed  by  the  Fund  to 
assess  whether,  among  other  things: 

(1)  The  applicant  has  a  primary 
mission  of  community  development; 

(2)  The  applicant's  predominant 
business  activity  is  the  provision  of 
loans  or  investments;  and 
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(3)  The  applicant  serves  an 
investment  area(s)  or  targeted 
population(s). 

The  Fund  recognizes  that  there  will 
be  significant  diversity  among 
applicants  with  respect  to  asset  size, 
organizational  type,  stage  of 
organizational  development,  products 
and  services  offered,  and  geographic 
location.  Section  1805.200  provides  that 
although  an  entity  that  proposes  to 
become  a  CDFI  may  apply  for 
assistance,  if  selected  to  receive 
financial  assistance  from  the  Fimd  such 
entity  will  not  receive  such  financial 
assistance  until  it  qualifies  as  a  CDFI. 
An  entity  may  receive  technical 
assistance  from  the  Fimd  before  it 
becomes  a  CDFI,  if  such  technical 
assistance  is  designed  to  assist  it  to 
become  a  CDFI. 

The  revised  interim  rule  provides  that 
an  entity  that  proposes  to  become  a 
CDFI  is  eligible  to  apply  for  assistance 
if  the  Fund  determines  that  such  entity's 
application  materials  provide  a  realistic 
course  of  action  to  ensure  that  it  can 
qualify  as  a  CDFI  within  two  years  of 
entering  into  an  assistance  agreement 
with  the  Fund  (or  such  lesser  period  as 
may  be  set  forth  in  an  applicable 
NOFA).  The  Fund  recognizes  that  in 
certain  cases,  for  example,  start-ups  that 
must  imdertake  substantial  fund  raising 
and/or  organizations  that  require 
regulatory  approvals,  an  entity  selected 
to  receive  assistance  may  not  qualify  as 
a  CDFI  until  some  time  after  its 
selection.  However,  the  Fiuid  believes 
that  in  most  cases  substantially  less  than 
two  years  will  be  reqiiired. 

Section  1805.201  allows  an  entity  to 
apply  to  the  Fund  for  certification  as  a 
CDFI  regardless  of  whether  it  is 
applying  for  assistance.  The  Fund 
believes  that  such  a  certification  process 
will  recognize  the  importance  of  the 
activities  that  institutions  are  engaged 
in,  enhance  their  credibility  with 
investors,  and  facilitate  participation  by 
CDFIs  in  other  government  programs. 

Subpart  C— Target  Markets 

As  stated  in  §  1805.300,  an  applicant 
must  designate  one  or  more  investment 
areas  or  targeted  populations  as  the 
target  market(s)  it  intends  to  serve. 
Section  1805.301  gives  each  appUcant 
significant  flexibility  in  designating  an 
investment  area  provided  that  certain 
conditions  are  met.  Investment  areas 
must  meet  objective  criteria  of  distress. 
Consistent  with  its  statutory  mandate, 
the  Fund  has  developed  objective 
criteria  that  are  appropriate  for 
identifying  distress  in  metropolitan, 
non-metropolitan,  and  Native  American 
communities.  Investment  areas  may  be 
comprised  of  a  variety  of  different 


geographic  units  in  order  to  reflect  the 
neighborhoods,  areas,  or  markets  that 
applicants  serve  or  propose  to  serve. 
Section  1805.301  requires  that  an 
investment  area  in  a  metropolitan  area 
consist  of  census  tracts,  block  groups,  or 
a  combination  thereof. 

Section  1805.302  incorporates  the 
statutory  requirements  for  defining  a 
targeted  population. 

Subpart  D—Use  of  Funds/Eligible 
Activities 

Section  1805.401  lists  the  eligible 
activities  for  which  financial  assistance 
must  be  used  and  permits  the  Fund  to 
approve  other  activities.  Section 
1805.402  requires  that  an  applicant  use 
the  Fund's  assistance  and  any 
corresponding  matching  funds  for 
purposes  approved  by  the  Fimd  as 
reflected  in  an  assistance  agreement. 
The  revised  interim  regulations  place 
restrictions  on  such  applicant's 
distribution  of  monies  to  affiliates  or  its 
community  partners.  Section  1805.403 
describes  technical  assistance  which 
may  be  sought  as  part  of  the  application. 
Technical  assistance  requests  pursuant 
to  this  part  will  be  evaluated  pursuant 
to  the  same  competitive  review  criteria 
as  financial  assistance  requests. 

Subpart  E — ^Investment  Instruments 

Section  1805.500  states  that  the 
Fund's  primary  objective  in  awarding 
financial  assistance  is  to  enhance  the 
stability,  performance,  and  capacity  of 
an  awardee.  The  Fund  retains  discretion 
to  provide  its  assistance  in  a  manner 
and  amount  different  from  an 
applicant's  request. 

Section  1805.501  describes  the  types 
of  investment  instruments  through 
which  the  Fund  may  provide  finAnrial 
assistance.  Section  1805.502  restates  the 
Act's  aggregate  assistance  limit  of  $5 
million  for  each  applicant  in  any  three- 
year  period — 'Which  may  be  increased 
by  up  to  $3.75  million  under  special 
circumstances  which  have  been 
clarified  in  the  revised  interim  rule. 

Subpart  F— Matching  Funds 
Requirements 

Pursuant  to  §  1805.600.  each 
applicant  must  obtain  matching  funds 
from  sources  other  than  the  Federal 
government  that  are  at  least  equal  to  the 
amount  of  financial  assistance  provided 
by  the  Fund.  Community  Development 
Block  Grant  funds  may  not  be  used  for 
the  match.  As  required  by  the  Act  and 
§  1805.601,  the  matching  funds  must  be 
comparable  in  form  and  value  to  the 
Fund's  financial  assistance.  This 
provision  is  intended  to  encourage 
match  providers  to  offer  their  resources 
under  the  most  favorable  terms  and 


conditions  possible  and  enable  a  CDFI 
to  obtain  the  Fimd's  assistance  in  a  like 
manner. 

Section  1805.603  permits  applicants 
to  satisfy  matching  requirements  with 
funds  obtained  for  up  to  one  year  prior 
to  publication  of  a  NOFA  or  such  earlier 
date  as  may  be  specified  in  a  NOFA  for 
a  particiilar  funding  round.  The  revised 
interim  rule  clarifies  that  funds  that  are 
used  prior  to  the  execution  of  the 
assistance  agreement  may  nevertheless 
qualify  as  matching  funds  provided  the 
Fund  determines  in  its  reasonable 
discretion  that  such  use  promoted  the 
purpose  of  the  comprehensive  business 
plan  that  the  Fund  is  supporting 
through  its  assistance.  (The  revised 
interim  rule  further  provides  that  funds 
spent  for  operating  expenses  prior  to  the 
calendar  year  in  which  the  deadline 
falls  for  receipt  of  applications  in  an 
applicable  NOFA  shall  not  be  eligible  to 
be  considered  as  matching  funds.)  To 
the  extent  consistent  with  the  Act  and 
these  revised  interim  regulations,  the 
Fund  believes  that  applicants  should  be 
able  to  use  matching  funds  when  they 
are  available. 

Each  NOFA  may  establish  other 
conditions  or  restrictions  on  the  time 
period  for  raising  matching  fimds. 

Subpart  G — Applications  For  Assistance 

Section  1805.701  specifies  the 
information  that  must  be  provided  as 
part  of  an  application.  This  information 
describes  how  an  applicant  can 
demonstrate  whether  it  meets  the 
eligibility  requirements  of  subpart  B. 
The  section  also  describes  information 
that  an  applicant  must  provide  to  be 
evaluated  and  selected  under  subpart  H. 
The  most  significant  component  of  the 
application  is  a  five-year  comprehensive 
business  plan.  The  plan  will  provide  the 
basis  for  evaluating  both  the  applicant's 
current  capacity  and  its  potential  for  the 
futxue.  The  plan  must  include,  among 
other  things,  elements  related  to 
financial  performance,  management 
policies  and  capacity,  market  analysis, 
coordination  efforts,  commimity  impact, 
funding  resources,  and  timing.  The 
application  must  contain  a  detailed 
description  of  the  matching  funds  to  be 
raised  by  the  applicant  for  use  in 
conjimction  with  the  Fimd's  assistance. 
In  order  to  facilitate  coherence  and 
avoid  duplication,  the  reviaed  interim 
rule  permits  an  applicant  to  present  its 
application  materials  in  an  order  and 
format  that  it  believes  is  the  moat 
appropriate.  The  revised  interim  rule 
also  eliminates  the  Low  Income 
Targeted  Population  Woiicsheet 
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Subpart  H— Evaluation  and  Selection  of 
Applicants 

Section  1805.800  outlines  the 
evaluation  and  selection  process. 
Section  1805.801  indicates  the  Fimd's 
intent  to  seek  to  fund  a  geographically 
diverse  group  of  applicants  as  required 
by  the  Act.  "The  revised  interim  rule 
amends  the  evaluation  and  selection 
process  discussed  in  subpart  H.  Without 
eliminating  any  of  the  evaluation 
factors,  the  revised  interim  rule 
restructures  the  process  of  evaluating 
applications  described  in  §  1805.802  to 
expedite  the  process  and  improve  its 
efficiency. 

The  revised  interim  rule  states  that  ' 
the  Fund  will  not  provide  assistance  to 
an  applicant  that  does  not  meet  the 
eligibility  requirements  or  that  has  not 
submitted  complete  appUcation 
materials.  In  addition,  the  revised 
interim  rule  consolidates  what  had  been 
the  Tier  2  (financial  and  organizational 
capacity)  and  Tier  3  (other  qualitative 
criteria)  reviews  into  one  set  of 
substantive  review  criteria.  The 
selection  criteria  set  forth  with  respect 
to  the  CDFI  Program  in  the  interim  rule 
published  in  the  Federal  Register  on 
October  19, 1995,  are  retained, 
including  financial  strength  and 
organizational  capacity,  extent  of 
external  resources,  and  community 
impact.  The  revised  interim  rule 
clarifies  that  the  criteria  to  be 
considered  include  the  quality  of  the 
applicant's  comprehensive  business 
plan  and  the  extent  and  nature  of  an 
applicant's  potential  commimity 
development  impact  that  will  be 
catalyzed  relative  to  the  amount  of 
assistance  to  be  provided  by  the  Fund. 
While  ensuring  fairness  and 
consistency,  the  Fund  will  seek  to 
implement  the  evaluation  and  selection 
process  in  a  manner  that  takes  into 
consideration  the  unique  characteristics 
of  applicants  that  vary  by  organizational 
type,  total  asset  size,  and  stage  of 
organizational  development. 

Subpart  I— Terms  and  Conditions  of 
Assistance 

While  Federal  and  State  agencies  wiU 
retain  responsibility  for  assuring  the 
safety  and  soundness  of  insured  CDFIs. 
pursuant  to  §  1805.900  the  Fund  will  (to 
the  extent  practicable)  ensure  that 
unregulated  awardees  are  financially 
and  manageriaUy  sound  and  maintain 
appropriate  internal  controls.  Prior  to 
receiving  assistance,  each  awardee  will 
execute  an  agreement  with  the  Fund 
that  describe  its  performance  goals  and 
other  terms  and  conditions  of 
assistance.  Section  1805.901  describes 
the  nature  and  use  of  the  Fund's 


assistance  agreements.  The  agreement 
will  contain  sanctions  for 
noncompliance.  As  required  by  the  Act, 
any  proposed  sanctions  to  be  imposed 
on  an  insured  CDFI  miist  be  discussed 
with  the  appropriate  Federal  banking 
agency  under  specific  procedures. 
Pursuant  to  §  1805.902.  disbursement  of 
assistance  bom  the  Fund  will  be  in  a 
lump  sum  or  over  a  period  of  time,  as 
determined  by  the  Fund.  However,  the 
Fund  may  provide  no  financial 
assistance  until  the  awardee  has  secured 
firm  commitments  for  its  corresponding 
matching  funds.  This  provision  is 
intended  to  ensure  that  no  Federal 
funds  are  released  until  other  resources 
are  leveraged. 

Section  1805.903  describes  the 
recordkeeping  and  reporting 
requirements  applicable  to  awardees. 
These  requirements  are  consistent  with 
the  Fund's  fiduciary  and  monitoring 
responsibilities.  Awardees  are  required 
to  submit  quarterly  data  on  financial 
indicators  and  performance  measures 
and  annual  reports  and  audits  on  its 
financial  and  programmatic 
performance.  The  revised  interim  rule 
contains  modifications  intended  to 
provide  awardees  flexibility  in  their 
quarterly  reports  as  well  as  flexibility  in 
the  timing  of  the  submission  of  reports. 

In  developing  its  revised  regulations, 
the  Fund  has  sought  to  minimize  its 
recordkeeping  and  reporting 
requirements.  The  Fund  requests  input 
on  how  to  further  reduce  such  burden 
while  still  meeting  its  statutory 
monitoring  and  eniorcement 
requirements. 

All  awardees  shall  be  subject  to  legal 
requirements  pertaining  to  the  Fund's 
assistance,  including  conflict  of  interest 
standards.  Section  1805.905  requires 
each  awardee  to  comply  with  all  other 
governmental  requirements.  Section 
1805.906  requires  awardees  to  maintain 
standards  of  conduct  acceptable  to  the 
Fund.  Section  1805.907  describes 
lobbying  restrictions  applicable  to 
awardees. 

List  of  Sabjecto  in  12  CFR  Part  1805 

Community  development.  Grant 
programs — housing  and  community 
development.  Loan  programs — housing 
and  community  development.  Reporting 
and  recordkeeping  requirements.  Small 
businesses. 
Kinten  S.  Moy, 

Director,  Community  Development  Financial 
Institutions  Fund. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  XVm  of  title  12  of  the 
Code  of  Federal  Regulations  is  amended 
by  revising  part  1805  to  read  as  follows: 


PART  1805— COMMUNITY 
DEVELOPMENT  FINANCIAL 

iNsrmmoNS  program 

Subpart  A— Qanaral  Proviaiona 

Sec. 

1805.100  Purpose. 

1805.101  Summary. 

1805. 102  Relationship  to  other  Fund 
programs. 

1805.103  Awardee  not  instrumentality. 

1805.104  Definitions. 

1805.105  Waiver  authority. 

1805.106  OMB  control  number. 

SubfMrt  B— Eligibility 

1805.200  Applicant  eligibility. 

1805.201  Certification  as  a  Community 
Development  Financial  Institution. 

Subpart  C—Targat  Marfcals 

1805.300  Target  maricets — general. 

1805.301  Investment  Area. 

1805.302  Targeted  Populatim. 

Subpart  D— Uaa  of  Funda/Elgibta  ActtvWaa 

1805.400  Purposes  of  financial  anistanoa. 

1805.401  Eligible  activities. 

1805.402  Restrictions  on  uae  of  assistance. 

1805.403  Technical  assistance. 

Subpart  E^-4nvaatinant  Inatnimanta 

1805.500  Investment  instruments — geneiaL 

1805.501  Forms  of  investment  instruments. 

1805.502  Assistance  limits. 

1805.503  Authority  to  aelL 

Subpart  F— Matching  Funda  naquiramanta 

1805.600  Matching  funds — general. 

1805.601  Comparability  of  form  and  value. 

1805.602  Severe  constraints  waiver. 

1805.603  Time  frame  for  raising  match. 

1805.604  Retained  earnings. 

Subpart  O—AppHcalKNia  for  Aaaiatanoa 

1 805. 700  Notice  of  funds  availability. 

1805.701  Application  contents. 

Subpart  H    Evaiuabon  and  Salaction  of 

1805.800  Evaluation  and  wlection — 
general. 

1805.801  Geographic  diversity. 

1805.802  Evaluation  of  applications. 

Subpart  I— Tanna  aitd  Condlttona  Of 
Awiitanca 

1805.900  Safety  and  soimdness. 

1805.901  Assistance  Agreement;  sanctions. 

1805.902  Disbursement  of  funds. 

1805.903  Data  collection  and  reporting. 

1805.904  Infiormation. 

1805.905  Compliance  with  government 
requirements. 

1805.906  Conflict  of  interest  requirements. 

1805.907  Lobbying  restrictions. 

1805.908  Criminal  provisions. 

1805.909  Fund  deemed  not  to  control. 

1805.910  Limitation  on  liability. 

1805.911  Fraud,  waste  and  abuse. 
Andiorily:  12  U.S.C  4703. 4717;  chapter  X. 

Pub.  L  104-19, 109  Stat  237  (12  U.S.C  4703 
note). 
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Subpart  A— General  Provfaions 

11806.100    PurpoM. 

The  purpose  of  the  Community 
Development  Financial  Institutions 
Program  is  to  facilitate  the  creation  of  a 
national  network  of  financial 
institutions  that  is  dedicated  to 
community  development. 

S  1806.101    Summary. 

Under  the  Community  Development 
Financial  Institutions  Program,  the 
Fund  %vill  provide  financial  and 
technical  assistance  to  Applicants 
selected  by  the  Fimd  in  order  to 
enhance  their  ability  to  make  loans  and 
investments  and  provide  services.  An 
Awardee  must  serve  an  Investment 
Aiea(s),  Targeted  Population(s),  or  both. 
The  Fund  will  select  Awardees  to 
receive  financial  and  technical 
assistance  through  a  competitive 
application  process.  Each  Awardee  will 
enter  into  an  Assistance  Agreement 
which  will  require  it  to  achieve 
performance  goals  negotiated  between 
the  Fimd  and  the  Awardee  and  abide  by 
other  terms  and  conditions  p)ertinent  to 
any  assistance  received  under  this  part. 

11806.102    fMatlonship  to  ottMT  Fund 
programs. 

(a)  Bank  Enterprise  Award  Program. 
(1)  No  Community  Development 
Financial  Institution  may  receive 
assistance  from  the  Bank  Enterprise 
Award  Program  (part  1806  of  this 
chapter)  if  it  has: 

(i)  An  application  for  assistance 
pending  under  the  Community 
Development  Financial  Institutions 
Program; 

(ii)  Received  assistance  under  the 
Community  Development  Financial 
Institutions  Program  within  the 
preceding  12-month  period;  or 

(iii)  Received  assistance  imder  the 
Community  Development  Financial 
Institutions  Program  for  the  same 
activities  as  proposed  under  an 
application  for  the  Bank  Enterprise 
Award  Program. 

(2)  An  Equity  Investment  (as  defined 
in  part  1806  of  this  chapter)  in,  or  a  loan 
to,  a  Community  Development  Financial 
Institution  made  by  a  Bank  Enterprise 
Award  Program  Awardee  may  be  used 
to  meet  the  matrhing  fund  requirements 
described  in  subpart  F  of  this  part. 
Receipt  of  such  Equity  Investment  or 
loan  does  not  disqualify  a  Community 
Development  Financial  Institution  fit>m 
receiving  assistance  under  this  part. 

(b)  Liquidity  enhancement  program. 
No  entity  that  receives  assistance 
through  the  liquidity  enhancement 
program  authorized  under  section  113 
(12  U.S.C  4712)  of  the  Act  may  receive 


assistance  under  the  Community 
Development  Financial  Institutions 
Program. 


I  1806l103    Awardee  not  instrumentality. 

No  Awardee  (or  its  Community 
Partner)  shall  be  deemed  to  be  an 
agency,  department,  or  instrumentality 
of  the  United  States. 

11806.104    Definitions. 
For  the  purpose  of  this  part: 

(a)  Act  means  the  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994,  as  amended  (12 
U.S.C.  4701  et  seq.y, 

(b)  Affiliate  means  any  company  or 
entity  that  controls,  is  controlled  by,  or 
is  under  common  control  with  another 
company;     • 

(c)  Applicant  means  any  entity 
submitting  an  application  for  assistance 
under  this  part; 

(d)  Appropriate  Federal  Banking 
Agency  has  the  same  meaning  as  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1811  ef  seq.), 
and  also  includes  the  National  Credit 
Union  Administration  with  respect  to 
Insured  Credit  Unions: 

(e)  Assistance  Agreement  means  a 
formal  agreement  between  the  Fund  and 
an  Awardee  which  specifies  the  terms 
and  conditions  of  assistance  under  this 
part; 

(f)  Awardee  means  an  Applicant 
selected  by  the  Fund  to  receive 
assistance  pursuant  to  this  part; 

(g)  Community  Development 
Financial  Institution  (or  CDFI)  means  an 
entity  currently  meeting  the  eligibiUty 
requirements  under  §  1805.200; 

(h)  Commuruty  Development 
Financial  Institutions  Program  (or  CDFI 
Program)  means  the  program  authorized 
by  sections  105-108  of  the  Act  (12 
U.S.C.  4704-4707)  and  implemented 
under  this  part; 

(i)  Community  Facility  means  a 
facility  where  health  care,  child  care, 
educational,  cultural,  or  social  services 
are  provided;  / 

(j)  Community-Governed  means  an 
entity  in  which  the  residents  of  an 
Investment  Area(s)  or  members  of  a 
Targeted  Population(s)  represent  greater 
than  50  percent  of  the  governing  body; 

(k)  Community-Owned  means  an 
entity  in  which  the  residents  of  an 
Investment  Area(s)  or  members  of  a 
Targeted  Population(s)  have  an 
ownership  interest  of  greater  than  50 
percent; 

(1)  Community  Partner  means  a 
person  (other  than  an  individual)  that 
provides  loans,  equity  investments,  or 
Development  Services  and  enters  into  a 
Community  Partnership  with  an 
Applicant.  A  Community  Partner  may 


include  a  Depository  Institution  Holding 
Company,  an  Insured  Depository 
Institution,  an  Insured  Credit  Union,  a 
not-for-profit  or  for-profit  organization, 
a  State  or  local  government  entity,  a 
quasi-govemment  entity,  or  an 
Investment  company  authorized 
pursuant  to  the  Small  Business 
hivestment  Act  of  1958  (15  U.S.C.  661 
et  seq.y, 

(m)  Community  Partnership  means  an 
agreement  between  an  Applicant  and  a 
Community  Partner  to  collaboratively 
provide  loans,  equity  investments,  or 
Development  Services  to  an  Investment 
Area(s)  or  a  Targeted  Population(s); 

(n)  Comprehensive  Business  Plan 
means  a  docxunent  covering  not  less 
than  the  next  five  years  which  meets  the 
requirements  described  under 
§  1805.701(d); 

(0)  Depository  Institution  Holding 
Company  means  a  bank  holding 
company  or  a  savings  and  loan  holding 
company  as  defined  in  section  3  of  the 
Federal  Deposit  Insiuance  Act  (12 
U.S.C.  1811  etseg.); 

(p)  Development  Investment  means  an 
equity  investment  made  by  an 
Applicant  which,  in  the  judgment  of  the 
Fund,  directly  supports  or  enhances 
activities  that  serve  an  Investment 
Area(s)  or  a  Targeted  Population(s). 
Such  investments  must  be  made 
through  an  arms-length  transaction  with 
a  third  party  that  does  not  have  a 
relationship  with  the  Applicant  as  an 
Affiliate; 

(q)  Development  Services  means 
activities  that  promote  community 
development  and  are  integral  to  lending 
and  Development  Investment  activities. 
Such  services  shall  prepare  or  assist 
potential  borrowers  or  investees  to 
utilize  the  lending  or  investment 
products  of  the  Awardee,  its  Affiliates, 
or  its  Community  Partners.  Such 
services  include,  for  example: 

(1)  Financial  or  credit  counseling  to 
individuals  for  the  purpose  of 
facilitating  home  ownership,  promoting 
self-employment,  or  enhancing 
consumer  financial  management  skills; 
or 

(2)  Technical  assistance  to  borrowers 
or  investees  for  the  purpose  of 
enhancing  business  plaiming, 
marketing,  management,  and  financial 
management  skills; 

(r)  Financial  Services  means  checking, 
check-cashing,  money  orders,  certified 
checks,  automated  teller  machines, 
deposit-taking,  and  safe  deposit  box 
services; 

(s)  Fund  means  the  Community 
Development  Financial  Institutions 
Fimd  established  under  section  104(a) 
(12  U.S.C.  4703(a))  of  the  Act; 
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(t)  Indian  Reservation  means  any 
geographic  area  that  meets  the 
requirements  of  section  4(10)  of  the 
Indian  Child  Welfare  Act  of  1978  (25 
U.S.C.  1903(10)),  and  shall  inchide  land 
held  by  incorporated  Native  groups, 
regional  corporations,  and  village 
corporations,  as  defined  in  and  pursuant 
to  the  Alaska  Native  Claims  Settlement 
Act  (43  U.S.C.  1601  et  seq.).  public 
domain  Indian  allotments,  and  former 
Indian  reservations  in  the  State  of 
Oklahoma; 

(u)  Indian  Tribe  means  any  Indian 
Tribe,  band,  pueblo,  nation,  or  other 
organized  group  or  community, 
including  any  Alaska  Native  village  or 
regional  or  village  corporation,  as 
defined  in  or  established  pursuant  to  the 
Alaska  Native  Gaims  Settlement  Act  (43 
U.S.C.  1601  et  seq.),  which  is  recognized 
as  eligible  for  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians; 

(v)  Insider  means  any  director,  officer, 
employee,  principal  shareholder 
(owning,  individually  or  in  combination 
with  family  members,  five  percent  or 
more  of  any  class  of  stock),  or  agent  (or 
any  family  member  or  business  partner 
of  any  of  the  above)  of  any  Applicant, 
Affiliate  or  Community  Partner; 

(w)  Insured  CDF/ means  a  CDFI  that 
is  an  Insured  Depository  Institution  or 
an  Insiued  Credit  Union; 

(x)  Insured  Credit  Union  means  any 
credit  imion,  the  member  accoimts  of 
which  are  insured  by  the  National 
Credit  Union  Share  Insurance  Fund; 

(y)  Insured  Depository  Institution 
means  any  bank  or  thrift,  the  deposits  of 
which  are  insured  by  the  Federal 
Deposit  Insurance  Corporation; 

(z)  Investment  Area  means  a 
geographic  area  meeting  the 
requirements  of  §  1805.301; 

(aa)  Low-Income  means  an  income, 
adjusted  for  family  size,  of  not  more 
than: 

(1)  For  MetropoUtan  Areas,  80  percent 
of  the  area  median  family  income;  and 

(2)  For  non-Metropolitan  Areas,  the 
greater  of: 

(i)  80  percent  of  the  area  median 
family  income;  or 

(ii)  80  percent  of  the  statewide  non- 
MetropoLttan  Area  median  family 
income; 

(bb)  Metropolitan  Area  means  an  area 
designated  as  such  by  the  Office  of 
Management  and  Budget  pursuant  to  44 
U.S.C.  3504(d)(3)  and  31  U.S.C.  1104(d) 
and  Executive  Order  10253  (3  CFR. 
1949-1953  Comp.,  p.  758),  as  amended; 

(cc)  Non-Regulated  CDFI  means  any 
entity  meeting  the  eligibility 
requirements  of  §  1805.200  which  is  not 
a  Depository  Institution  Holding 


Company,  Insured  Depository 
Institution,  or  Insured  Credit  Union; 

(dd)  State  means  any  State  of  the 
United  States,  the  District  of  Coliunbia 
or  any  territory  of  the  United  States, 
Puerto  Rico,  Guam,  American  Samoa, 
the  Trust  Territories  of  the  Pacific 
Islands,  the  Viijg[in  Islands,  and  the 
Northern  Mariana  Islands; 

(ee)  Subsidiary  means  any  annpany 
which  is  owned  or  controlled  directly  or 
indirectly  by  another  company  and 
includes  any  service  corporation  owned 
in  whole  or  part  by  an  Insured 
Depository  Institution  or  any  Subsidiary 
of  such  a  service  corporation,  except  as 
provided  in  §  1805.200(h)(4);  and 

(ff)  Targeted  Population  means 
individuals  or  an  identifiable  group 
meeting  the  requirements  of  §  1805.302. 

S  1806.106    Vltalvw  authority. 

The  Fund  may  waive  any  requirement 
of  this  part  that  is  not  required  by  law 
upon  a  determination  of  good  caiise. 
Each  such  waiver  shall  be  in  writing 
and  supported  by  a  statement  of  the 
facts  and  the  grounds  forming  the  basis 
of  the  waiver.  For  a  waiver  in  an 
individual  case,  the  Fimd  must 
determine  that  application  of  the 
requirement  to  be  waived  would 
adversely  affect  the  achievement  of  the 
purposte  of  the  Act.  For  waivers  of 
general  applicability,  the  Fund  will 
publish  ncrtification  of  granted  waivers 
in  the  Federal  Register. 

S  1806.106   0MB  eontrol  number. 

The  collection  of  information 
requirements  in  this  part  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  1505-0154. 

Subpart  B-Ellglt>lllty 

11806.200    Applicant  allgibiUty. 

(a)  General  requirements.  (1)  An 
entity  that  meets  the  requirements 
described  in  paragraphs  (b)  through  (h) 
of  this  section  will  be  considered  a  CDFI 
and,  subject  to  paragraph  (a)(3)  of  this 
section,  will  be  eUgible  to  apply  for 
assistance  under  this  part.  Criteria  to 
establish  compliance  with  such 
requirements  are  set  forth  in   " 
§  1805.701(b). 

(2)  An  entity  that  proposes  to  become 
a  CDFI  is  eligible  to  apply  for  assistance 
under  this  part  if  the  Fund  determines 
that  such  entity's  application  materials 
provide  a  realistic  course  of  action  to 
ensure  that  it  will  meet  the 
requirements  described  in  paragraphs 
(b)  through  (h)  of  this  section  within 
two  years  of  entering  into  an  Assistance 
Agreement  with  the  Fund  or  such  lesser 
period  as  may  be  set -forth  in  an 


applicable  Notice  of  Funds  Availabifity 
(NOFA).  The  Fund  shall  not,  however, 
disburse  any  financial  assistance  to  such 
an  entity  before  it  meets  the 
requirements  described  in  p>aragraph8 
(b)  through  (h)  of  this  section. 

(3)  The  Fund  shall  require  an  entity 
to  meet  any  additional  eligibility 
requirements  that  the  Fund  deems 
appropriate. 

14)  The  Fund,  in  its  sole  discretion, 
shall  determine  whether  an  Applicant 
fulfills  the  requirements  set  forth  in  this 
section  and  §  1805.701(b). 

(b)  Primary  mission.  A  CDFI  shall 
have  a  primary  mission  of  promoting 
community  development. 

(c)  Target  market.  A  CDFI  shall  serve 
an  Investment  Area(s)  or  Tai^geted 
Population(s). 

(d)  Financing  entity.  A  CDFI  shall  be 
an  entity  whose  predominant  business 
activity  is  the  provision  of  loans  or 
Development  Investments. 

(e)  Development  Services.  A  CDFI, 
directly  or  through  an  Affiliate,  shall 
provide  Development  Services  in 
conjunction  with  loans  or  Development 
Investments. 

(f)  Accountability.  A  CDFI  must 
maintain  accountability  to  residents  of 
its  Investment  Area(s)  or  Targeted 
Population(s]  through  representation  on 
its  governing  board  or  otherwise. 

(g)  Non-government  entity.  A  CDFI 
shall  not  be  an  agency  at 
instrumentality  of  the  government  of  the 
United  States,  or  any  State  or  political 
subdivisicm  thereof.  An  entity  that  is 
created  by,  or  that  receives  substantial 
assistance  from,  one  or  more 
government  entities  may  be  a  CDFI 
provided  that  it  is  not  controlled  by 
such  entities  and  maintains 
independent  decision-making  power 
over  its  activities. 

(h)  Provisions  applicable  to 
Depository  Institution  Holding 
Companies  and  Insured  DeposiUxy 
Institutions.  (1)  A  Depositmy  InstitutiOD 
Holding  Company  may  quaUfy  as  a 
CDFI  only  if  it  and  its  Affiliates 
collectively  satisfy  the  requirements 
described  in  paragraphs  (a)  through  (g) 
of  this  section. 

(2)  No  Affihate  of  a  Depository 
Institution  Holding  Company  may 
quaUfy  as  a  CDFI  unless  the  holding 
company  and  all  of  its  Affiliates 
collectively  meet  the  requirements 
described  in  paragraphs  (a)  through  (g) 
of  this  section. 

(3)  No  Subsidiary  of  an  Insured 
Depository  Institution  may  qualify  as  a 
CDFI  if  the  Insured  Depository 
Institution  and  its  Subsidiaries  do  not 
collectively  meet  the  requirements 
described  in  paragraphs  (a)  through  (g) 
of  this  section. 
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(4)  For  the  purposes  of  paragraphs 
(h)(1).  (2)  and  (3)  of  this  section,  an 
AppUcant  will  not  be  considered  to  be 
a  Subsidiary  of  any  Insured  Depository 
Institution  or  Depository  Institution 
Holding  Company  that  controls  less 
than  25  percent  of  any  class  of  its  voting 
shares,  and  which  does  not,  in  any 
manner,  otherwise  control  the  election 
of  a  majority  of  directors  of  the 
Applicant. 

f  laoSJOl    CertmcsOon  as  a  Community 
DevetopfiMfn  rinancMi  Rwuiuiion. 

An  entity  may  apply  to  the  Fund  for 
certification  that  it  meets  the  G3FI 
eligibility  requirements  (as  described 
under  §  1805.200)  regardless  of  whether 
it  is  seeking  financial  or  technical 
assistance  from  the  Fund.  Entities 
seeking  such  certification  shall  provide 
the  information  described  under 
§  1805.701(b).  Certification  by  the  Fund 
*viIJ  verify  that  the  entity  meets  the 
CDFI  eligibility  requirements.  However, 
such  a  certification  shall  not  constitute 
an  opinion  by  the  Fimd  as  to  the 
financial  viability  of  the  entity  that 
obtains  such  certification  or  that  the 
CDFI  will  be  selected  to  receive  an 
award  from  the  Fund.  The  Fund,  in  its 
sole  discretion,  shall  have  the  right  to 
decertify  a  certified  entity  after  a 
determination  that  the  eligibility 
requirements  of  paragraphs  (b)  through 
(h)  of  §  1805.200  are  no  longer  met. 

Subpart  C— Target  Martwts 


flMKuaOO    Target  I 

An  Applicant  shall  designate  one  or 
more  Investment  Area(s)  or  Targeted 
Populatian(s)  that  it  proposes  to  serve. 
An  Applicant  may  also  choose  to  serve 
both  an  Investment  Area(s)  and  a 
Targeted  Population(s).  An  Investment 
Area  shall  meet  specific  geographic  and 
other  criteria  discussed  in  §  1805.301.  A 
Targeted  Population  shall  consist  of 
Low-Income  persons  or  those  who 
otherwise  lack  adequate  access  to  loans 
or  equity  investments. 

§1808.301    btveetmant  Araa. 

(a)  General.  A  geographic  area  will  be 
considered  eligible  for  designation  as  an 
Investment  Area  if  it: 

(l)(i)  Meets  at  least  one  of  the 
objective  criteria  of  economic  distress  as 
set  forth  in  paragraph  (d)  of  this  section 
and  has  significant  unmet  needs  for 
loans  or  equity  investments  as  described 
in  paragraph  (e)  of  this  section;  or 

(li)  Encompasses  or  is  located  in  an 
Empowerment  2^one  or  Enterprise 
Commimity  designated  under  section 
1391  of  the  Interna]  Revenue  Code  of 
1986  (26  U.S.C.  1391);  and 

(2)  Is  entirely  located  within  the 
geographic  boundaries  of  the  United 


States  (which  shall  encompass  any  State 
of  the  United  States,  the  District  of 
Columbia  or  any  territory  of  the  United 
States,  Puerio  Rico.  Guam,  American 
Samoa,  the  Trust  Territories  of  the 
Pacific  Islands,  the  Virgin  Islands,  and 
the  Northern  Mariana  Islands). 

(b)  Geographic  units.  Subject  to  the 
remainder  of  this  paragraph  (b),  an 
Investment  Area  shall  consist  of  a 
geographic  unit(s)  that  is  a  county  (or 
equivalent  area),  minor  dvil  division 
that  is  a  unit  of  local  government, 
incorporated  place,  census  tract,  block 
numbering  area,  block  group,  or 
American  Indian  or  Alaska  Native  area 
(as  such  units  are  defined  or  reported  by 
the  U.S.  Bxireau  of  the  Census). 
However,  geographic  units  in 
Metropolitan  Areas  that  are  used  to 
comprise  an  Investment  Area  shall  be 
limited  to  census  tracts,  block  groups 
and  American  Indian  or  Alaskan  Native 
areas.  An  Applicant  can  designate  one 
or  more  Investment  Areas  as  part  of  a 
single  application. 

(c)  Designation.  An  Applicant  can 
designate  an  Investment  Area  by 
selecting: 

(1)  A  geographic  unit(s)  which 
individually  meets  one  of  the  criteria  in 
paragraph  (d)  of  this  secticm;  or 

(2)  A  group  of  contiguous  geographic 
units  which  together  meet  one  of  the 
criteria  in  paragraph  (d)  of  this  section, 
provided  that  the  combined  population 
residing  within  individual  geographic 
imits  not  meeting  any  such  criteria  does 
not  exceed  15  percent  of  the  total 
population  of  the  entire  Investment 
Area. 

(d)  Distress  criteria.  An  Investment 
Area  (or  the  units  that  comprise  an  area) 
must  meet  at  least  one  of  the  following 
objective  criteria  of  economic  distress 
(as  reported  in  the  1990  (or  stibsequent) 
decennial  census  and  published  by  the 
U.S.  Bureau  of  the  Census): 

(1)  The  percentage  of  the  population 
living  in  poverty  is  at  least  20  percent; 

(2)  In  the  case  of  an  Investment  Area 
located: 

(i)  Within  a  Metropolitan  Area,  the 
median  family  income  shall  be  at  or 
below  80  percent  of  the  Metropolitan 
Area  median  fiamily  income  or  the 
national  Metropolitan  Area  median 
family  income,  whichever  is  greater;  or 

(ii)  Outside  of  a  Metropolitan  Area, 
the  median  fomily  income  shall  be  at  or 
below  80  percent  of  the  statewide  non- 
Metropolitan  Area  median  family 
income  or  the  national  non- 
Metropolitan  Area  median  family 
income,  whichever  is  greater; 

(3)  The  unemployment  rate  is  at  least 
1.5  times  the  national  average; 

(4)  The  percentage  of  occupied 
distressed  housing  (as  indicated  by  lack 


of  complete  plumbing  and  occupancy  of 
more  than  one  peraon  per  room)  is  at 
least  20  percent;  or 

(5)  In  areas  located  outside  of  a 
Metropolitan  Area,  the  coimty 
population  loss  between  1980  and  1990 
is  at  least  10  percent. 

(e)  Unmet  needs.  An  Investment  Area 
will  be  deemed  to  have  significant 
unmet  needs  for  loans  or  equity 
investments  if  studies  or  other  analyses 
provided  by  the  Applicant  adequately 
demonstrate  a  pattern  of  unmet  needs 
for  loans  and  equity  investments  within 
such  area(s). 

(f)  Serving  Investment  Areas.  An 
AppUcant  can  serve  an  Investment  Area 
directly  or  through  borrowera  or 
investees  that  serve  the  Investment  Area 
or  provide  significant  benefits  to  its 
residents. 

11806.302    TargelMl  Population. 

(a)  A  Targeted  Population  shall  mean 
individuals,  or  an  identifiable  group  of 
individuals,  who:  are  Low-Income 
persons;  or  lack  adequate  access  to  loans 
or  equity  investments.  An  Applicant  can 
serve  the  members  of  a  Targeted 
Population  directly  or  through 
borrowera  or  investees  that  directly 
serve  or  provide  significant  benefits  to 
such  membere. 

(b)  The  membere  of  a  Targeted 
Population  shall  reside  within  the 
boundaries  of  the  United  States  (which 
shall  encompass  any  State  of  the  United 
States,  the  District  of  Columbia  or  any 
territory  of  the  United  States,  Puerto 
Rico,  Guam,  American  Samoa,  the  Trust 
Territories  of  the  Pacific  Islands,  the 
Virgin  Islands,  and  the  Northern 
Mariana  Islands). 

(c)  An  Applicant  shall  provide  its 
products  and  services  in  a  manner  that 
is  consistent  with  the  Equal  Credit 
Opportunity  Act  (15  U.S.C.  1691).  to  the 
extent  that  the  Applicant  is  subject  to 
the  reqiiirements  of  stich  Act. 

Subpart  D— Uaa  of  Funda/EliglMa 
Activttlaa 

11806.400    Purpotas  of  financial 


The  Fimd  may  provide  financial 
assistance  through  investment 
instruments  described  under  subpart  E 
of  this  part.  Such  financial  assistance  is 
intended  to  strengthen  the  capital 
position  and  enhance  the  abihty  of  an 
Awardee  to  make  loans  and 
Development  Investments  and  provide 
Financial  Services. 

f  1806.401    ENgibieactivnies. 

Financial  assistance  provided  under 
this  part  may  be  used  by  an  Awardee  to 
serve  Investment  Area(s)  or  Targeted 
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Population(s)  by  developing  or 
supporting: 

(a)  Conunerdal  CaciUties  that  promote 
revitalization,  commimity  stability  or 
job  creation  or  retention; 

(b)  Biisinesses  that: 

(1)  Provide  jobs  for  Low-Income 
persons; 

(2)  Are  owned  by  Low-Income 
peraons;  or 

(3)  Enhance  the  availabiUty  of 
prodixcts  and  services  to  Low-Income 
persons; 

(c)  Commimity  Facilities; 

(d)  The  provision  of  Financial 
Services; 

(e)  Housing  that  is  principally 
affordable  to  Low-Income  persons, 
except  that  assistance  used  to  fedlitate 
home  ownership  shall  only  be  used  for 
services  and  lending  products  that  serve 
Low-Income  persons  and  that: 

(1)  Are  not  provided  by  other  lendera 
in  the  area;  or 

(2)  Complement  the  services  and 
lending  products  provided  by  other 
lenders  that  serve  the  Investment 
Area(s)  or  Targeted  Population(s); 

(f)  The  provision  of  Consumer  Loans 
(a  loan  to  one  or  more  individuals  for 
household,  family,  or  other  personal 
expenditiues);  or 

(g)  Other  businesses  or  activities  as 
requested  by  the  Applicant  and  deemed 
appropriate  by  the  Fund. 

11806.402    Restrictions  on  uaa  Of 


(a)  An  Awardee  shall  only  use 
assistance  provided  by  the  Fund  and  its 
corresponding  matchiiig  funds  for  the 
eUgible  activities  approved  by  the  Fund 
and  described  in  the  Assistance 
Agreement. 

(b)  An  Awardee  may  not  distribute 
assistance  to  an  Affihate  without  the 
Fund's  consent. 

(c)  Assistahce  provided  upon 
approval  of  an  appUcation  involving  a 
Community  Partnership  shall  only  be 
distributed  to  the  Awardee  and  shall  not 
be  used  to  fund  any  activities  carried 
out  by  a  Community  Partner  or  an 
Affiliate  of  a  Community  Partner. 

f  1806.403    Technical  asaiatanca. 

(a)  General.  The  Fund  may  provide 
technical  assistance  to  build  the 
capacity  of  a  CDFI  or  an  entity  that 
proposes  to  become  a  CDFI.  Such 
technical  assistance  may  include 
training  for  management  and  other 
personnel;  development  of  programs, 
products  and  services;  improving 
financial  management  and  internal 
operations;  enhancing  a  CDFI's 
community  impact;  or  other  activities 
deemed  appropriate  by  the  Fimd.  The 
Fund,  in  its  sole  discretion,  may  provide 


technical  assistance  in  amounts,  or 
under  terms  and  conditions  that  are 
different  from  those  requested  by  an 
AppUcant.  The  Fund  may  not  provide 
any  technical  assistance  to  an  AppUcant 
for  the  purpose  of  assisting  in  the 
preparation  of  an  appUcation.  The  Fund 
may  provide  techniad  assistance  to  a 
CDFI  directly,  through  grants,  or  by 
contracting  with  organizations  that 
possess  the  appropriate  expertise. 

(b)  The  Fund  may  provide  technical 
assistance  regardless  of  whether  or  not 
the  recipient  also  receives  financial 
assistance  under  this  part.  Technical 
assistance  provided  pursuant  to  this 
part  is  subject  to  the  assistance  limits 
described  in  §  1805.502. 

(c)  An  AppUcant  seeking  technical 
assistance  must  meet  the  eUgibiUty 
requirements  of  §  1805.200  and  submit 
an  appUcation  as  described  in 

§  1805.701. 

(d)  AppUcants  for  technical  assistance 
pursuant  to  this  part  wiU  be  evaluated 
pursuant  to  the  competitive  review 
criteria  in  subpart  H  of  this  part,  except 
that  requirements  for  matching  funds 
are  not  appUcable  to  technical 
assistance  requests. 

Subpart  E — Investment  Instruments 
§  1 806.500    Invaatmant  Instruments-- 


The  Fund's  primary  objective  in 
awarding  financial  assistance  is  to 
enhance  the  stabiUty,  performance  and 
capacity  of  an  Awardee.  The  Fund  will 
provide  financial  assistance  to  an 
Awardee  through  one  or  more  of  the 
investment  instruments  described  in 
§  1805.501,  and  under  such  terms  and 
conditions  as  described  in  this  subpart 
E.  The  Fund,  in  its  sole  discretion,  may 
provide  financial  assistance  in  amounts, 
through  investment  instruments,  or 
under  rates,  terms  and  ccmditions  that 
are  difiisrent  bom  those  requested  by  an 
AppUcant. 

$1806.501    Fonns  of  Invastmant 
inatrumants. 

(a)  Equity.  The  Fund  may  make 
nonvoting  equity  investments  in  an 
Awardee,  including,  without  limitation, 
the  purchase  of  nonvoting  stock.  Such 
stodc  shall  be  transferable  and,  in  the 
discretion  of  the  Fund,  may  provide  for 
convertibiUty  to  voting  stock  upon 
transfer.  Tlie  Fund  shalhnot  own  more 
than  50  percent  of  the  equity  of  an 
Awardee  and  shall  not  control  its 
operation's. 

(b)  Capital  grants.  The  Fund  may 
award  grants. 

(c)  Loans.  The  Fund  may  make  loans, 
if  permitted  by  appUcable  law. 

(d)  Deposits  ana  credit  union  shares. 
The  Fund  may  make  deposits  (which 


shall  include  credit  union  shares)  in 
Insured  CDFIs.  Deposits  in  an  Insured 
CDFI  shall  not  be  subject  to  any 
requirement  for  collateral  or  security. 

S1806.502    AssistMice  Ibnits. 

(a)  General.  Except  as  provided  in 
paragraph  (b)  of  this  section,  the  Fund 
may  not  provide,  pursuant  to  this  part 
more  than  $5  million,  in  the  aggregate, 
in  fiiumcial  and  technical  assistance  to 
an  Awardee  and  its  Affiliates  during  any 
three-year  period. 

(b)  Additional  air.nunts.  If  an 
Awardee  proposes  to  establish  a  new 
Affiliate  to  serve  an  Investment  Areals) 
or  Targeted  Population(s)  outside  of  any 
State,  and  outside  of  any  MetropoUtan 
Area,  currently  served  by  the  Awardee 
or  its  Affiliates,  the  Awardee  may 
receive  additional  assistance  pursuant 
to  this  part  up  to  a  maximum  of  $3.75 
milUon  during  the  same  three-year 
period.  Such  additional  assistance: 

(1)  Shall  only  be  used  to  finance 
activities  in  the  new  or  expanded 
Investment  Area(s)  or  Targeted 
Population(s);  and 

(2)  Must  be  distributed  to  a  new 
Affiliate  that  meets  the  eUgibiUty 
requirements  described  in  §  1805.200 
and  is  selected  for  assistance  pursuant 
to  subpart  H  of  this  part. 

(c)  An  Awardee  may  only  receive  the 
assistance  described  in  paragraph  (b)  of 
this  section  if  no  other  appUcation  to 
serve  substantiaUy  the  same  Investment 
Area(s)  or  Targeted  Population(s)  that 
meets  the  requirements  of  §  1805.802(a) 
was  submitted  to  the  Fund  prior  to  the 
receipt  of  the  appUcation  of  said 
Awardee  and  within  the  current  funding 
round. 

$1806.503    Authodty  to  sell. 

The  Fund  may,  at  any  time,  seU  its 
equity  investments  and  loans,  provided 
the  Fund  shaU  retain  the  authority  to 
enforce  the  provisions  of  the  Assistance 
Agreement  until  the  performance  goals 
specified  therein  have  been  met 

Subpart  F— Matching  Funds 
Rec|uirement8 

11806.600    MatcMng  funda— oanarai. 

All  financial  assistance  awarded 
under  this  part  shaU  be  matched  with 
funds  from  sources  other  than  the 
Federal  government.  Except  as  provided 
in  §  1805.602,  such  matching  funds 
shaU  be  provided  on  the  basis  Of  not  less 
than  one  dollar  for  each  dollar  provided 
by  the  Fund.  Funds  that  have  been  used 
to  satisfy  a  legal  requirement  for 
obtaining  funds  under  another  Federal 
grant  or  award  program  caimot  be  used 
to  satisfy  the  matching  requirements 
described  in  this  section.  Community 
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Development  Block  Grant  Program  and 
other  funds  provided  pursuant  to  the 
Housing  and  Community  Development 
Act  of  1974.  as  amended  (42  U.S.C.  5301 
et  seq.),  shall  be  considered  Federal 
government  funds  and  shall  not  be  used 
to  meet  the  matching  requirements. 
Matching  funds  shall  be  used  as 
provided  in  the  Assistance  Agreement. 
Fimds  that  are  used  prior  to  the 
execution  of  the  Assistance  Agreement 
may  nevertheless  qualify  as  matching 
funds  provided  the  Fund  determines  in 
its  reasonable  discretion  that  such  use 
promoted  the  purpose  of  the 
Comprehensive  Business  Plan  that  the 
Fund  is  supporting  through  its 
assistance.  However,  funds  spent  for 
operating  expenses  prior  to  the  calendar 
year  in  whicii  falls  the  deadline  for 
receipt  of  applications  pursuant  to  an 
applicable  NOFA  shall  not  be  used  to 
meet  the  matching  requirements. 

f180S.«)l    ComfMribWtyofformand 


(a)  Matching  funds  shall  be  at  least 
comparable  in  form  (e.g..  equity 
investments,  deposits,  credit  imion 
shares,  loans  and  grants)  and  value  to 
financial  assistance  provided  by  the 
Fund  (except  as  provided  in 

$  1805.602).  The  Fund  shall  have  the 
discretion  to  determine  whether 
matching  funds  pledged  are  comparable 
in  form  and  value  to  the  financial 
assistance  requested. 

(b)  In  the  case  of  an  Awardee  that 
raises  matching  funds  from  more  than 
one  source,  through  different 
investment  Instruments,  or  under 
varying  terms  and  conditions,  the  Fund 
may  provide  financial  assistance  in  a 
manner  that  represents  the  combined 
characteristics  of  such  instruments. 

(c)  An  Awardee  may  meet  all  or  part 
of  its  matching  requirements  by 
committing  available  earnings  retained 
from  its  operations. 


{ 1808,002   Sevwv  consftintB  < 

(a)  In  the  case  of  an  Applicant  with 
severe  constraints  on  available  sources 
of  matching  funds,  the  Fimd,  in  its  sole 
discretion,  may  permit  such  Applicant 
to  oHnply  with  the  m«trhing 
requirements  by: 

(1)  Reducing  such  requirements  by  up 
to  50  percent;  or 

(2)  Permitting  an  Applicant  to  provide 
matching  funds  in  a  form  to  be 
determined  at  the  discretion  of  the 
Fund,  if  such  an  Applicant: 

(i)  Has  total  assets  of  less  than 
$100,000: 

(11)  Serves  an  area  that  is  not  a 
MetropoUtan  Area;  and 

(ill)  Is  not  requesting  more  than 
$25,000  in  assistance. 


(b)  Not  more  than  25  percent  of  the 
total  funds  available  for  obligation 
imder  this  part  in  any  fiscal  year  may  be 
matched  as  described  in  paragraph  (a)  of 
this  section. 

(c)  An  Applicant  may  request  a 
"severe  constraints  waiver"  as  part  of  its 
application  for  assistance.  An  Applicant 
shall  provide  a  narrative  justification  for 
its  request,  indicating: 

(1)  The  cause  and  extent  of  the 
constraints  on  raising  matching  funds; 

(2)  Efforts  to  date,  results,  and 
projections  for  raising  matching  funds; 

(3)  A  description  of  the  matching 
funds  expected  to  be  raised;  and 

(4)  Any  additional  information 
requested  by  the  Fund. 

(d)  The  Fund  will  grant  a  "severe 
constraints  waiver"  only  in  exceptional 
circumstances  when  it  has  been 
demonstrated,  to  the  satisfaction  of  the 
Fimd,  that  an  Investment  Area(s)  or 
Targeted  Populatlon(s)  would  not  be 
adequately  served  without  the  waiver. 

f  1806.603    TIflM  franw  for  raMng  match. 

Applicants  may  use  monies  that  have 
been  obtained  or  legally  committed  for 
up  to  one  jrear  prior  to  the  publication 
of  a  NOFA,  or  such  earlier  date  or 
period  specified  in  the  NOFA,  for  an 
applicable  funding  round  to  meet  the 
matching  requirements.  An  Applicant 
shall  raise  the  balance  of  its  matching 
requirements  within  the  period  set  forth 
in  the  applicable  NOFA. 

11806.604    Retained  eamlfiga. 

(a)  An  Applicant  that  proposes  to 
meet  all  or  a  portion  of  its  mAtrhing 
funds  requirements  as  set  forth  in  this 
part  by  committing  available  earnings 
retained  from  its  operations  pursuant  to 
§  1805.601  (c)  shall  be  subiect  to  the 
restrictioils  described  in  this  section. 

(b)(1)  In  the  case  of  a  for-profit 
Applicant,  retained  earnings  that  can  be 
used  for  matching  funds  purposes  shall 
consist  of: 

(1)  The  increase  in  retained  earnings 
(excluding  the  after-tax  value  to  an 
Apphcant  of  any  grants  and  other 
donated  assets)  that  has  occurred  over 
the  Applicant's  most  recent  fiscal  year 
(e.g.,  retained  earnings  at  the  end  of 
fiscal  year  1996  less  retained  earnings  at 
the  end  of  fiscal  year  1995);  or 

(11)  The  annual  average  of  such 
increases  that  have  occurred  over  the 
Applicant's  three  most  recent  fiscal 
years. 

(2)  Such  retained  earnings  can  be 
used  to  match  a  request  for  an  equity 
investment.  The  terms  and  conditions  of 
financial  assistance  will  be  determined 
by  the  Fund. 

(c)(1)  In  the  case  of  a  non-profit 
Applicant  (other  than  an  Insured  Credit 


Union),  retained  earnings  that  can  be 
used  for  matching  funds  purposes  shall 
consist  of: 

(i)  The  increase  in  an  Applicant's  net 
assets  (excluding  the  amount  of  any 
grants  and  value  of  other  donated  assets) 
that  has  occurred  over  the  Applicant's 
most  recent  fiscal  year;  or 

(ii)  The  annual  average  of  such 
increases  that  has  occurred  over  the 
Apphcant 's  three  most  recent  fiscal 
years. 

(2)  Such  retained  earnings  can  be 
used  to  match  a  request  for  a  capital 
grant.  The  terms  and  conditions  of 
financial  assistance  will  be  determined 
by  the  Fund. 

(d)(1)  In  the  case  of  an  Insured  Credit 
Union  Applicant,  retained  earnings  that 
can  be  used  for  matching  funds 
purposes  shall  consist  or 

(i)  The  Increase  in  net  capital  that  has 
occxirred  over  the  Applicant's  most 
recent  fiscal  year; 

(ii)  The  annual  average  of  such 
increases  that  has  occurred  over  the 
Applicant's  three  most  recent  fiscal 
years;  or 

(ill)  The  entire  net  capital  that  has 
been  accumulated  since  the  inception  of 
the  Applicant  provided  that  the 
conditions  described  in  paragraph  (d)(4) 
of  this  section  are  satisfied. 

(2)  For  the  purpose  of  paragraph  (d)(4) 
of  this  section,  net  capital  shall  be 
comprised  of  "Regular  Reserves", 
"Other  Reserves"  (excluding  reserves 
specifically  dedicated  for  losses),  and 
"Undivided  Eamihgs"  as  such  terms  are 
used  in  the  National  Credit  Union 
Administration's  accounting  manual. 

(3)  Such  retained  earnings  can  be 
used  to  match  a  request  for  a  capital 
grant.  The  terms  and  conditions  of 
finanf^yl  assistance  will  be  determined 
by  the  Fund. 

(4)  If  the  option  described  in 
paragraph  (d)(l)(iii)  of  this  section  is 
used: 

(1)  The  Assistance  Agreement  shall 
reauire  that: 

(A)  An  Awardee  Increase  its  member 
and/or  non-member  shares  by  an 
amoimt  that  is  at  least  equal  to  four 
times  the  amount  of  net  capital  that  is 
committed  as  matching  funds; 

(B)  Such  Increase  be  achieved  within 
18  months  of  the  last  day  of  the  month 
prior  to  the  month  in  which  the 
Apphcant  Is  selected  to  receive  « 
assistance;  and 

(C)  Such  increase  be  maintained  for 
the  period  of  time  covered  by  the 
Comprehensive  Business  Plan; 

(ii)  The  AppUcant's  Comprehensive 
Business  Plan  shall  discuss  its  strategy 
for  raising  the  required  shares  and  the 
activities  associated  with  such  Increased 
shares;  (iii)  The  level  from  which  the 
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increases  in  shares  described  in 
paragraph  (d)(4)(i)  of  this  section  will  be 
measured  shall  be  the  greater  of  the 
level  of  shares  as  of: 

(A)  The  end  of  the  calendar  year 
immediately  preceding  the  applicable 
application  deadline;  or 

(B)  The  last  day  of  the  month  prior  to 
the  month  in  which  an  Apphcant  is 
selected  to  receive  assistance;  and 

(iv)  Financial  assistance  shall  be 
disbursed  by  the  Fund  only  as  the 
amount  of  increased  shares  described  in 
paragraph  (d)(4)(i)(A)  of  this  section  is 
achieved. 

(5)  The  Fund  will  allow  an  Applicant 
to  utilize  the  option  described  in 
parag^ph  (d)(l)(iii)  for  matching  funds 
only  if  it  determines,  in  its  sole 
discretion,  that  the  Apphcant  will  have 
a  high  probabiUty  of  success  in 
increasing  its  shares  to  the  specified 
amounts. 

(e)  An  Apphcant  may  only  use 
retained  earnings  to  meet  the  matching 
funds  requirements  if  it  has  hqmdity  (as 
determined  by  the  Fimd)  in  amounts 
that  are  equal  to  or  greater  than  the 
amount  of  retained  earnings  that  is 
proposed  for  use  as  matchhig  funds.  In 
assessing  an  AppUcant's  Uquidity  for 
the  purposes  of  this  paragraph  (e),  the 
Fund  may  exclude  any  amounts  that  it 
determines  are  not  available  to  promote 
an  Awardee's  performance  goals  and  the 
purposes  of  the  CDFl  Program. 

(fj  Retained  earnings  accumulated 
after  the  end  of  the  Apphcant's  most 
recent  fiscal  year  ending  prior  to  the 
appropriate  appUcation  deadline  may 
not  be  used  as  matching  funds. 

SubfMrt  O— Applications  for 
Assistance 

11806.700    Notice  of  Funds  AvaMat)illty. 

Each  Apphcant  shall  submit  an 
appUcation  for  financial  or  technical 
assistance  under  this  part  in  accordance 
with  these  regulations  and  the 
appUcable  NOFA  published  in  the 
Federal  Register.  The  NOFA  wiU  advise 
potential  AppUcants  on  how  to  obtain 
an  appUcation  packet  and  will  estabUsh 
deadlines  and  other  requirements.  The 
NOFA  may  specify  any  limitations, 
special  rules,  prooediues,  and 
restrictions  for  a  particular  funding 
round.  After  receipt  of  an  appUcation, 
the  Ftmd  may  request  clari^dng  or 
technical  information  on  the  materials 
submitted  as  part  of  such  appUcation. 

f  1806.701    ApplcMion  contwits. 

Unless  otherwise  specified  in  an 
appUcable  NOFA,  each  appUcation 
must  contain  the  information  specified 
in  the  appUcation  packet  including  the 
items  specified  in  this  section.  To 


fiaciUtate  coherence  and  avoid 
dupUcation,  an  AppUcant  may  present 
its  appUcation  in  an  order  and  format 
that  it  beUeves  to  be  the  most 
appropriate,  provided  that  the  requested 
information  is  included  and  that  an 
index  is  included  to  assist  the  Fund  in 
locating  the  items  requested  in  this 
section. 

(a)  Award  request.  An  AppUcant  shall 
indicate: 

(1)  The  dollar  amount,  form,  rates, 
terms  and  conditions  of  financial 
assistance  requested;  and 

(2)  Any  tecumical  assistance  needs  for 
which  it  is  requesting  assistance. 

(b)  Eligibility  verification.  An 
AppUcant  shall  provide  Information 
necessary  to  establish  that  it  is,  or  will 
be,  a  CDFI.  An  AppUcant  shaU 
demonstrate  whether  It  meets  the 
eUgibiUty  requirements  described  in 

§  1805.200  by  providing  the  information 
requested  in  this  paragraph  (b).  The 
Fund,  in  its  sole  discretion,  shaU 
determine  whether  an  AppUcant  has 
satisfied  the  requirements  of  this 
paragraph  (b). 

(1)  Primary  mission,  (i)  A  CDFI  shaU 
have  a  primary  mission  of  promoting 
community  development,  hi 
determining  whether  an  AppUcant  has 
such  a  primary  mission,  the  Fund  wiU 
consider  whether  the  activities  of  the 
AppUcant  and  its  Affiliates  are 
principally  directed: 

(A)  Within  the  geographic  boimdaries 
of  an  Investment  Area(8); 

(B)  To  members  of  a  Targeted 
Population(s); 

(C)  To  projects  that  provide 
significant  benefits  to  residents  of  an 
Investment  Area(s)  or  members  of  a 
Targeted  Population(s);  or 

(0)  To  any  combination  of  the  above. 
The  Fund  may  consider  other  factors, 
either  in  the  alternative  or  in  addition 
to  those  mentioned  above,  as  it  deems 
appropriate. 

(u)  Using  indicators  selected  by  the 
AppUcant  that  are  appropriate  given  the 
nature  of  the  products  and  services  it 
(and  its  AffiUates)  offers,  an  AppUcant 
shall  provide  information  pertinent  to 
an  evaluation  of  whether  the  activities 
of  the  AppUcant  and  each  AffiUate, 
when  viewed  collectively  (as  a  whole), 
are  principally  directed  in  the  maimer 
described  in  paragraph  (b)(l)(i)  of  this 
section. 

(iii)  An  AppUcant  shaU  provide  the 
inframation  requested  in  p>aragraph 
(b)(l)(ii)  of  this  section  in  accordance 
with  paragraph  (c)  of  this  section. 

(2)  Target  maricets.  Using  the 
information  in  paragraph  (b)(1)  of  this 
section  that  Is  submitted  for  the 
AppUcant  (excluding  information  on 
any  AffiUates).  an  AppUcant  shall 


demonstrate  that  its  total  activities  are 
prindpaUy  directed  to  serving 
Investment  Area(s).  Targeted 
Population(s)  or  both. 

(3)  Designation.  An  AppUcant  shall 
provide  a  description  of  the  Investment 
Area(s)  or  Targeted  Population(8)  to  be 
served.  If  an  AppUcant  is  serving: 

(1)  An  hivestment  Area(8),  it  shall 
submit: 

(A)  A  completed  Investment  Area 
Designation  worksheet  contained  in  the 
appUcation  packet; 

(B)  a  map  of  the  designated  area(s); 
and 

(C)  Studies  or  other  analyses  as 
described  in  $  1805.301(e); 

(ii)  A  Targeted  Population(8),  it  shall 
submit: 

(A)  In  the  case  of  a  Low  Income 
Targeted  Popidation,  a  description  of 
the  service  area  from  which  the  Low 
Income  Targeted  Population  is  drawn 
(M^ch  could  be,  for  example,  a  local, 
regional  or  national  service  area);  or 

(B)  In  the  case  of  a  Targeted 
Population  defined  other  than  on  the 
basis  of  Low  Income,  studies  m  other 
analyses  that  provide  adequate  evidence 
of  lack  of  adequate  access  to  loans  or 
equity  investments. 

(4)  Financing  entity,  (i)  A  CDFI  shall 
be  an  entity  whose  predominant 
business  activity  is  the  provision,  in 
arms-length  transactions,  of  loans. 
Develo{Hnent  Investments,  and/or 
similar  finanHng  An  AppUcant  can 
demonstrate  that  it  is  sudi  an  entity  if 
it  is  a(n): 

(A)  Depository  Institution  Holding 
Company; 

(B)  Insured  Depository  Institution  or 
Insured  Credit  Union;  or 

(C)  Organization  which  is  deemed  by 
the  Fund  to  have  such  a  predominant 
business  activity  as  a  result  of  analysis 
of  its  financial  statements,  annnal 
reports,  organizing  documents,  and  any 
other  information  submitted  as  part  of 
its  appUcation.  In  conducting  such 
analysis,  the  Fund  may  take  into 
consideration  an  AppUcant's 
institutional  type,  total  asset  size,  and 
stage  of  organizational  development 

(u)  An  AppUcant  described  under. 

(A)  Paragraph  (b)(4)(i)(A)  of  this 
section  shaJl  submit  a  copy  of  its 
organizing  documents  that  Indicate  that 
it  is  a  Depo6it(»y  Institutiasi  Holding 
Company; 

(B)  Paragraph  (bK4)(i)(B)  of  this 
section  shall  submit  a  copy  of  its  current 
certificate  of  insurance  issued  by  the 
Federal  Deposit  Insurance  Corporation 
or  the  National  Credit  Union 
Administration;  and 

(C)  Paragraph  (b)(4)(i)(C)  of  this 
section  shaU  submit  a  copy  of  its 
balance  sheets  and  income  and  expense 
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statements  (and  any  notes  or  other 
supplemental  infonnation  to  its 
financial  statements)  as  described  in 
paragraph  (d](2)(i)  of  this  section  which 
clearly  document  its  assets,  Uabilities, 
and  net  worth  that  are  dedicated  to 
lending  and  Development  Investments 
and  an  explanation  of  how  such  assets, 
liabilities  and  net  worth  support  these 
activities.  An  Applicant  shall  provide 
the  infonnation  specified  in  this 
paragraph  (b)(4)(ii)(C)  for  such  periods 
as  specified  in  paragraph  (c)  of  this 
section. 

(5)  Development  Services.  An 
Applicant  shall  submit  a  summary 
description  of  the  Development  Services 
to  be  offered,  the  expected  provider  of 
such  services,  and  infonnation  on  the 
persons  expected  to  use  such  services. 

(6)  Accountability.  An  Applicant  shall 
describe  how  it  has  and  will  maintain 
accountabihty  to  the  residents  of  the 
Investment  Area(s)  or  Targeted 
Population(s]  it  serves. 

(7)  Non-gavemment.  An  Applicant 
shall  submit  articles  of  incorporation  (or 
comparable  organizing  documents), 
charter,  bylaws,  or  other  legal 
documentation  or  opinions  sufficient  to 
verify  that  it  is  not  a  government  entity. 

(8)  Ownership.  An  Applicant  shall 
submit  information  indicating  the 
portion  of  shares  of  all  classes  of  voting 
stock  that  are  held  by  each  Insured 
Depository  Institution  or  Depository 
Institution  Holding  Company  investor 
(if  any). 

(9)  Previous  Awardees.  In  the  case  of 
an  Applicant  that  has  previously 
received  assistance  under  this  part,  the 
Applicant  shall  demonstrate  that  it: 

(i)  Has  substantially  met  its 
jjerformance  goab  and  other 
requirements  described  in  its  previous 
Assistance  Agreement(s):  and 

(ii)  Will  expand  its  operations  into  a 
new  Investment  Area(s),  serve  a  new 
Targeted  PQpulation(s),  offer  more 
prodticts  or  services,  or  increase  the 
voliune  of  its  activities. 

(10)  Previous  history.  An  Applicant 
«rith  a  prior  history  of  serving 
Investment  Area(s)  or  Targeted 
Populationts)  shall: 

(i)  Describe  its  activities,  operations 
and  annmunity  benefits  created  for 
residents  of  the  Investment  Area(s)  or 
Targeted  Population(s)  for  such  periods 
as  described  in  paragraph  (c)  of  this 
section;  and 

(ii)  Demonstrate  that  the  AppUcant 
will  expand  its  operations  into  a  new 
Investment  Area(s),  serve  a  new  Target 
Population(s),  offer  more  prodiicts  or 
services,  or  increase  the  voliune  of  its 
activities. 


(c)  Time  of  operation.  At  the  time  of 
submission  of  an  application,  an 
Applicant  that  has  been  in  operation  for 

(1)  Three  years  or  more  shall  submit 
infonnation  on  its  activities  (as 
described  in  paragraphs  (b)(1),  (2)  and 
(10)  of  this  section)  and  financial 
statements  (as  described  in  paragraph 
(d)(2)(i)  of  this  section)  for  the  three 
most  recent  fiscal  years; 

(2)  For  more  than  one  year,  but  less 
than  three  years,  shall  submit 
information  on  its  activities  (as 
described  in  paragraphs  (b)(1),  (2)  and 
(10)  of  this  section)  and  financial 
statements  (as  described  in  paragraph 
(d)(2)(i)  of  this  section]  for  each  full 
fiscal  year  since  its  inception;  or 

(3)  For  less  than  one  year  (including 
a  start-up  organization),  shall  submit 
infonnation  on  its  activities  and 
financial  statements  as  described  in 
paragraph  (d)  of  this  section. 

[dJComprehensive  Business  Plan.  An 
Applicant  shall  submit  a  five-year 
Comprehensive  Business  Plan  that 
addresses  the  items  described  in  this 
paragraph  (d).  The  Comprehensive 
Business  Plan  shall  demonstrate  that  the 
Applicant  shall  have  the  capacity  to 
operate  as  a  CDFI  upon  receiving 
financial  assistance  from  the  Fund 
pursuant  to  this  part.  The  Plan  should 
include  projections  that  are  appropriate 
given  an  Appficant's  current  and 
anticipated  organizaticHial  type,  total 
asset  size,  and  stage  of  organizational 
development. 

(1)  £jf ecutive  sammary.  An  Applicant 
shall  provide  an  executive  siunmary  of 
the  Comprehensive  Business  Plan 
which  includes  a  description  of  the 
institution  (including  relationships  to 
any  Affiliates),  markets  served  or  to  be 
served,  conmnmity  needs,  and  other 
pertinent  information. 

(2)  Financial  performance. — (i) 
Historic  performance.  An  Applicant 
shall  submit  historic  financial 
statements  for  such  periods  as  specified 
in  paragraph  (c)  of  this  section.  Such 
statements  should  include  balance 
sheets,  income  and  expense  statements, 
and  a  capitalization  statement  (which 
includes  information  on  changes  in 
capital  structure  and  funding  from 
outside  sources)  for  the  Applicant.  The 
Applicant  shall  provide  information 
necessary  to  assess  trends  in  financial 
and  operating  performance  (e.g., 
portfoUo  delinquencies,  defaults  and 
charge-offs,  origination  volume  and 
voliune  of  loans  closed,  annual  or 
cumulative  operating  ratios). 

(ii)  Future  projections.  An  Applicant 
shall  submit  projections  for  each  of  the 
next  five  years  which  includes  balance 
sheet  projections,  income  and  expense 
projections,  operating  budgets. 


capitalization  projections,  estimates  of 
the  volume  of  new  activity  to  be 
achieved  assxmiing  that  assistance  is 
provided  by  the  Fund,  and  a  description 
of  any  assumptions  that  underlie  its 
projections. 

(ill)  Financial  statements.  (A)  An 
Apphcant  shall  submit: 

(1)  Audited  financial  statements; 

(2)  Financial  statements  that  have 
been  reviewed  by  a  certified  public 
accountant;  or 

(3)  Financial  statements  that  have 
been  reviewed  by  the  Appficant's 
Appropriate  Federal  Banking  Agency. 

(B)  All  financial  statements  must 
utilize  accrual  based  accounting 
methods.  AU  historic  financial 
statements  shall  be  reported  on  the  basis 
of  the  Applicant's  fiscal  year. 

(iv)  Financial  management  policies. 
An  Applicant  shall  submit  information 
on  its  financial  management  policies 
that  describe  its  methodologies  for 
underwriting  and  approving  loans  and 
investments  and  managing  and 
monitoring  its  portfofio,  internal 
operations,  and  capitalization  needs. 

(3)  Management  capacity.  An 
Apphcant  shall  provide  information  on 
the  background  and  capacity  of  its 
management  team,  including  the 
relevant  backgroimd  and  expertise  of 
management  (such  as  resiunes  or 
statements  of  personal  history),  key 
persoimel  and  governing  board 
members,  if  appropriate.  The  Applicant 
shall  also  provide  information  on  any 
training  or  technical  assistance  needed 
to  enhance  the  capacity  of  the 
organization  to  successfully  carry  out  its 
Comprehensive  Business  Plan. 

(4)  Market  analysis.  An  Applicant 
shall  provide  an  analysis  of  its  target 
markets.  An  Applicant  must: 

(i)  Describe  its  proposed  target 
market(s),  including  a  description  of  the 
characteristics  of  the  Investment  Area(s) 
(e.g.,  location,  boimdaries,  economic 
characteristics,  relationships  to 
Metropolitan,  non-Metropolitan,  or 
regional  markets)  or  Targeted 
Population(s)  (e.g.,  number  of  persons, 
income,  and  other  socio-economic 
characteristics),  its  methodology  for 
selecting  such  target  market(s),  the  size 
of  the  maricet(8),  and  any  relevant 
market  trends; 

(ii)  Describe  the  products  and  services 
(and  corresponding  pricing)  it  proposes 
to  provide  and  analyze  the 
competitiveness  of  such  products  and 
services  in  the  target  market(s);  and 

(iii)  Identify  and  analyze  any 
characteristics  of  the  target  market(s) 
that  will  create  opportimities  or  present 
impediments  for  its  products,  services 
and  overall  market  strategy  (e.g., 
economic  conditions,  perceived  or 
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documented  credit  needs  or  Financial 
Service  needs,  market  activity, 
neighboijhood  perceptions,  government 
services  or  deUvery  systems,  community 
institutions,  or  strength  of  the 
employment  base). 

(5)  Strategy.  An  Apphcant  shall 
describe  its  strategy  for  delivering  its 
products  and  services  to  its  target 
market(s).  An  Applicant  may  also 
describe  any  product  or  service 
development  activities  that  are 
necessary  before  undertaking  its  strategy 
including  the  nature,  scope,  cost, 
timing,  and  risks  of  such  activities.  An 
Apphcant  shall  also  describe 
anticipated  incremental  increases  in 
activity  to  be  achieved  with  assistance 
provided  by  the  Fimd  and  matching 
funds. 

(6)  Coordination  strategy.  An 
Apphcant  shall  describe: 

(i)  Its  plan  to  coordinate  use  of 
assistance  from  the  Fund  with  existing 
Federal,  State,  local,  and  tribal 
government  assistance  programs  and 
private  sector  resources; 

(ii)  How  its  proposed  activities  are 
consistent  with  existing  economic, 
community  and  housing  development 
plans  adopted  for  an  Investment  Area(s) 
or  Tarseted  Population(s);  and 

(iii)  How  it  will  coordinate  with 
commtmity  organizations,  financial 
institutions,  and  Community  Partners  (if 
apphcable)  which  will  provide  loans, 
equity  investments,  secondary  markets, 
or  other  services  to  an  Investment 
Area(s)  or  a  Targeted  Population(s). 

(7)  Projected  community  impact.  An 
Apphcant  shall  provide  an  estimate  of 
the  benefits  expected  to  be  created 
within  its  Investment  Area(s)  or 
Targeted  Population(s)  over  the  next 
five  years,  as  indicated  by  the  extent  to 
which: 

(i)  The  Apphcant  will  concentrate  its 
activities  within  an  Investment  Area(s) 
or  among  Targeted  Population(s); 

(ii)  The  Apphcant 's  activities  will 
expand  economic  opportunity  (e.g., 
number  of  jobs  created,  jobs  retained, 
businesses  financed,  business 
ownership  opportimities  facihtated, 
residents  of  hivestment  Area(s)  or 
members  of  Targeted  Population(s) 
employed,  niunber  or  dollar  amoimt  of 
business  loans  and  investment 
originations); 

(iii)  The  Apphcant's  activities  will 
facihtate  revitahzation  (e.g.,  number  of 
square  feet  of  commercial  space 
financed,  dollar  amount  of  commercial 
real  estate  loan  originations,  indicators 
of  demand  for  such  commercial  space 
(e.g.,  market  vacancy  rates,  pre- leased 
tenants,  number  of  long  term  leases), 
niunber  and  square  feet  of  Community 
Facihty  space  financed,  number  of  long 


term  leases,  and  dollar  amount  of 
Community  Facihty  loan  originations); 

(iv)  The  Apphcant's  activities  will 
promote  affordable  housing  (e.g., 
number  of  affonU>le  rental  units,  dollar 
amount  of  affordable  rental  housing 
loans  originated,  information  on  the 
demand  for  such  housing  (e.g.,  market 
vacancy  rates,  number  of  people  (m 
public  and  assisted  housing  waiting 
hsts),  information  on  the  type  of  size  of 
units  and  the  people  who  will  reside  in 
such  units  (e.g..  funihes.  special  needs 
populations),  number  of  homes 
purchased  and  dollar  amount  of  home 
ownership  loan  originations)); 

(v)  The  Apphcant  will  provide 
Development  Services  (as  measured  by 
the  number  of  individuals  that  will 
receive  Development  Services);  and 

(vi)  The  Applicant  will  provide 
Financial  Services  (as  measured  by  the 
number  of  new  customers  of  Financial 
Services  (e.g.,  individuals  opening 
checking  and  savings  accounts).  In 
addition,  the  Apphcant  shall  provide 
such  other  indicators  as  deemed 
appropriate  by  the  Apphcant  or  the 
Fund. 

(8)  Community  need.  An  Apphcant 
may  provide  information  on  the  extent 
of  economic  distress  within  its 
Investment  Area(s)  or  needs  of  its 
Targeted  Population(8)  to  supplement 
the  data  required  pursuant  to  subpart  C 
of  this  part  and  paragraph  (b)(3)  of  this 
section.  Such  information  may  be  from 
sources  other  than  the  1990  decennial 
census. 

(9)  Funding  sources.  An  Apphcant 
shall  provide  information: 

(i)  On  its  current  and  projected 
sources  of  capital  and  other  finnnrifl] 
support; 

(u)  To  demonstrate  that  it  has  a  plan 
for  achieving  or  maintaining  finannft] 
viabihty  within  the  five-year  period; 
and 

(iii)  To  demonstrate  that  it  will,  to  the 
maximum  extent  appropriate,  increase 
self-sufficiency.  Such  information  shall 
dwnonstrate  that  the  Apphcant  will  not 
be  dependent  upon  future  awards  from 
the  Fund  for  continued  viability. 

(10)  Risks  and  assumptions.  An 
Apphcant  shall  identify  and  discuss 
critical  risks  (including  strategies  to 
mitigate  risk)  and  assumptions 
contained  in  its  Comprehensive 
Business  Plan,  and  any  significant 
impediments  to  the  Plan's 
implementation. 

(11)  Schedule.  An  Apphcant  shaU 
provide  a  schedule  indicating  the  timing 
of  major  events  necessary  to  reahze  the 
objectives  of  its  Comprehensive 
Business  Plan. 

(12)  Community  Partnership.  In  the 
case  of  an  Apphcant  sulanitting  an 


apphcation  with  a  Community  Partner, 
the  Apphcant  shall: 

(i)  Describe  how  the  AppUcant  and 
the  Community  Partner  will  participate 
in  carrying  out  the  Community 
Partnership  and  how  the  partnership 
will  enhance  activities  serving  the 
Investment  Area(8)  or  Targeted 
Population(s); 

(li)  Demonstrate  that  the  Community 
Partnership  activities  are  consistent 
with  the  Comprehensive  Business  Plan; 

(iii)  Provide  information  necessary  to 
evaluate  such  an  apphcation  as 
described  under  §  1805.802(b)(4); 

(iv)  Include  a  copy  of  any  written 
agreement  between  the  Apphcant  and 
the  Conununify  Partner  related  to  the 
Community  Partnership;  and 

(v)  Provide  information  to 
demonstrate  that  the  Applicant  meets 
the  eligibiUty  requirements  described  in 
§  1805.200  and  satisfies  the  selection 
criteria  described  in  subpart  H  of  this 
part.  (A  Community  Partner  shall  not  be 
required  to  meet  the  eligibiUty 
reauirements  described  in  §  1805.200.) 

(e)  Matching  funds.  (1)  An  Apphcant 
tihall  submit  a  detailed  description  of  its 
plans  for  raising  in«tr>iing  funds  and 
likely  or  committed  sources  of  funds  to 
matc^  the  amount  of  financial 
assistance  requested  from  the  Fund.  An 
Apphcant  shall  indicate  the  extent  to 
which  such  mutrhing  funds  will  be 
derived  frt>m  private,  nongoveoiment 
sources. 

(2)  An  AppUcant  shaU  submit  a 
description  of  any  matching  funds 
previously  obtained  or  legaUy 
committed.  Such  description  shaU 
include  the  name  of  the  source,  total 
amount  of  such  match,  the  date  the 
matching  funds  were  obtained  or  legally 
committed,  if  apphcable,  the  extent  to 
which,  and  for  wdiat  purpose,  such 
matching  funds  have  been  used  to  date, 
and  terms  and  restrictions  on  use  for 
each  matching  source,  including  Any 
restriction  that  might  reasonably  be 
construed  as  a  limitation  on  the  abihty 
of  the  Apphcant  to  use  the  funds  for 
matching  purposes.  The  apphcation 
shaU  indude  ct^ies  of  any  agreements, 
memoranda  of  understanding,  letters  of 
intent,  or  similar  documents  pertaining 
to  matching  funds. 

(3)  If  an  AppUcant  intends  to  use 
retained  earnings  to  meet  the  wmtrhing 
funds  requirements,  it  shall  provide  the 
information  described  in  paragraph 
(d)(2)(iii)  of  this  section  and  a  copy  of 
its  tax  returns  for  the  same  period,  or, 
in  the  case  of  an  Insured  Credit  Union, 
a  copy  of  its  most  recent  Form  5300  that 
has  been  submitted  to  the  National 
Credit  Union  Administration.  The 
AppUcant  shaU  submit  a  certification 
fr^m  its  governing  body: 
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(i)  As  to  the  amount  and  form  of 
retained  earnings  available  as  matching 
funds;  and 

(ii)  That  such  earnings  will  be  used  '■ 
for  the  purposes  described  in  its 
application. 

(4)  If  the  AppUcant  is  requesting  a 
"severe  constraints  waiver"  of  any 
matching  requirements,  it  shall  submit 
the  information  requested  in  §  1805.602. 

(f)  Support.  An  Applicant  shall 
provide  information  to  demonstrate  the 
extent  of  support  (if  any)  Mrithin  the 
Investment  /^ea(s)  or  Targeted 
Population(s)  for  its  activities. 

(g)  Conununity  Ownership  and 
Governance.  An  Applicant  shall  provide 
infonnatim  to  demonstrate  whether  it  is 
Commimity-Owned  or  Community- 
Governed. 

(h)  Conflict  of  interest.  An  Applicant 
shall  submit  a  copy  of  its  conflict  of 
interest  policies  that  are  consistent  with 
the  requirements  of  §  1805.906. 

(i)  Environmental  information.  The 
Applicant  shall  provide  sufBdent 
inf(Hination  regarding  the  potential 
environmental  impact  of  its  proposed 
activities  in  order  for  the  Fund  to 
complete  its  environmental  review 
requirements  pursuant  to  part  1815  of 
this  chapter. 

(i)  Applicant  certification.  The 
Applicant  and  Community  Partner  (if 
applicable)  shall  certify  that: 

(1)  It  possesses  the  legal  authority  to 
apply  for  assistance  from  the  Fimd; 

C2]  The  application  has  been  duly 
authorized  by  its  governing  body  and 
duly  executed; 

(3)  It  will  not  use  any  Fund  resources 
for  lobbying  activities  as  set  forth  in 

§  1805.907;  and 

(4)  It  will  comply  with  all  relevant 
provisions  of  this  chapter  and  all 
apphcable  Federal.  Stote.  and  local 
laws,  ordinances,  regulations,  policies, 
guidelines,  and  reqiiirements. 

Subpart  H—€vaiuatton  and  Selection 
of  Appllcatione 

$1806J00    EvakMllon  and 


Applicants  will  be  evaluated  and 
selected,  at  the  sole  discretion  of  the 
Fimd,  to  receive  assistance  based  on  a 
review  process,  that  could  include  an 
interview(s),  that  is  intended  to: 

(a)  Ensure  that  Applicants  are 
evaluated  on  a  competitive  basis  in  a 
£ur  and  consistent  manner 

(b)  Ensure  that  all  Awardees  satisfy 
qiiality  standards;  and 

(c)  Take  into  consideration  the  unique 
characteristics  of  institutions  that  vary 
by  institution  type,  total  asset  sizes, 
stage  of  organizational  development, 
mark:ets  served,  products  add  services 
provided,  and  location. 


fiaoSJOl    QMgraphic  divwvlty. 

In  selecting  Awardees,  the  Fund  shall 
seek  to  fund  a  geographically  diverse 
group  of  Applicants  serving 
Metropolitan  Areas,  non-Metropolitan 
Areas,  and  Indian  Reservations  from 
different  regions  of  the  United  States. 

§1806.802    Evahialfon  of  Apptlcationa. 

(a)  Etigibility  and  Completeness.  An 
AppUcant  will  not  be  eligible  to  receive 
assistance  pursuant  to  this  part  if  it  fails 
to  meet  the  eligibiUty  requirements 
described  imder  §  1805.200  or  if  it  has 
not  submitted  complete  application 
materials.  For  the  purposes  of  this 
paragraph  (a),  the  Fimd  reserves  the 
right  to  request  additional  or 
supplemental  information  from  the 
Applicant,  if  it  deems  it  appropriate. 

(b)  Substantive  Review.  In  evaluating 
and  selecting  Applicants,  the  Fund  wiU 
evaluate  factors  including  the  following: 

(1)  Financial  Strength  and 
Organizational  Capacity.  The  Ftmd  will 
examine  several  criteria  in  evaluating 
financial  and  organizational  capacity 
and  an  AppUcant's  likelihood  of  success 
in  meeting  the  goals  of  its 
Comprehensive  Business  Plan.  These 
criteria  will  include  the  experience, 
strength  and  background  of  an 
AppUcant's  management  team  and  other 
key  personnel,  the  quaUty  of  its 
financial  management  poUcies  and 
practices,  the  breadth  and  depth  of  its 
financial  resources,  the  quaUty  of  its 
Comprehensive  Business  Plan,  and 
trends  in  financial  and  operating 
performance. 

(2)  External  resources.  The  F^md  will 
evaluate  the  extent  of  external  resources 
available  to  an  AppUcant  based  on: 

(i)  The  amount  of  firm  commitments 
to  meet  or  exceed  the  matching 
requirements  and  the  likely  success  of 
the  plan  for  raising  the  balance  of  the 
matching  funds  in  a  timely  manner; 

(ii)  The  extent  to  which  the  matching 
funds  are,  or  wiU  be,  derived  from  " 
private  sources  or  new  investments; 

(iii)  Whether  an  AppUcant  is.  or  will 
become,  an  Insiu«d  CDFI;  and 

(iv)  The  extent  to  which  an  Awardee 
wiU  use  assistance  to  expand  the  funds 
available  for  lending  and  equity 
investments  beyond  the  siun  of  the 
award  and  the  matching  funds. 

(3)  Community  impact.  The  Fund  will 
evaluate  an  application's  community 
impact  based  on: 

(i)  The  extent  of  economic  distress 
within  the  designated  Investment 
Area(s)  or  the  extent  of  need  within  the 
designated  Targeted  Population(s).  as 
those  factors  are  measured  by  objective 
criteria; 

(ii)  The  extent  to  which  an  AppUcant 
wiU  concentrate  its  activities  on  serving 


Investment  Area(s)  or  Targeted 
Population(s); 

(iii)  The  extent  of  need  for  loans, 
equity  investments.  Development 
Services,  and  Financial  Services  within 
the  designated  Investment  Area(s)  or 
Targeted  Population(s); 

(iv)  The  extent  to  which  the  activities 
proposed  in  the  Comprehensive 
Business  Plan  wiU  expand  economic 
opportiuiities  or  promote  community 
development  within  the  designated 
Investment  Area(s)  or  Targeted 
Population(s); 

(v)  The  extent  of  support  bom  the 
designated  Investment  Area(s)  or 
Targeted  Population(s); 

(vi)  The  extent  to  which  an  AppUcant 
is,  or  will  be,  Conununity-Owned  or 
Community-Governed; 

(vii)  The  extent  to  which  an  AppUcant 
wiU  increase  its  resources  through  such 
means  as  a  Community  Partnership, 
participation  in  the  secondary  market, 
and  coordination  with  other  institutions 
(e.g.,  a  local  Empowerment  Zone  or 
Enterprise  Commimity  coordinating 
entity); 

(viii)  The  extent  and  nature  of  the 
potential  conununity  development 
impact  that  wiU  be  catalyzed  by  the 
Fimd's  assistance,  relative  to  the 
amount  of  such  assistance  to  be 
provided;  and 

(ix)  In  the  case  of  an  AppUcant  with 
a  prior  history  of  serving  Investment 
Area(s)  or  Targeted  Population(s),  the 
extent  of  success  in  serving  them. 

(4)  Community  Partnerwups. 
Community  Partnerships  wlU  be 
evaluated  based  on  the  extent  to  which 
the  Applicant  and  Community  Partner 
meet  the  factors  described  in  paragraphs 
0>)(1).  (2)  and  (3)  of  this  section  and 
giving  consideration  to  the  extent  to  ' 
which: 

(i)  The  Community  Partner  will 
participate  in  carrying  out  the  activities 
of  the  Community  Partnership; 

(ii)  The  Community  Partnership  will 
enhance  the  likelihood  of  success  of  the 
Comprehensive  Business^  Plan;  and 

(iii)  Service  to  an  Investment  Area(s) 
or  Targeted  Population(s)  wiU  be  better 
performed  by  a  Commimity  Partnership 
than  by  an  AppUcant  alone. 

(5)  Other  factors.  The  Fund  may 
consider  any  other  factors  with  respect 
to  any  appUcation  as  it  deems 
appropriate. 

(c)  Consultation  with  Appropriate 
Federal  Banking  Agencies.  The  Fund 
shall  consult  with,  and  consider  the 
views  of,  the  Appropriate  Federal 
Banking  Agency  prior  to  providing 
assistance  to: 

(1)  An  Insured  CDFI; 

(2)  A  CDFI  that  is  examined  by  or 
subject  to  the  reporting  requirements  of 
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an  Appropriate  Federal  Banking 
Agency;  or 

(3)  A  CDFI  that  has  as  its  Community 
Partner  an  institution  that  is  examined 
by,  or  subject  to,  the  rr  {>orting 
requirements  of  an  Appropriate  Federal 
Banking  Agency. 

(d)  Awardee  selection.  The  Fund  will 
select  Awardees  based  on  the  criteria 
described  in  paragraph  (b)  of  this 
section  and  any  oUier  criteria  set  forth  ' 
in  this  pari  or  the  appUcable  NOFA. 

Subpart  I— Terme  artd  Condttions  of 
Aaaistance 

{1806.900    Satoty  and  soundnen. 

(a)  Regulated  institutions.  Nothing  in 
this  part,  or  in  an  Assistance  Agreement, 
shaU  affect  any  authority  of  an 
Appropriate  Federal  Banking  Agency  to 
supervise  and  regulate  any  institution  or 
company. 

(b)  Non-Regulated  CDFIs.  The  Fund 
wiU,  to  the  maximum  extent  practicable, 
ensure  that  Awardees  that  are  Non- 
Regulated  CDFIs  are  finandaUy  and 
managerially  sound  and  maintain 
appropriate  internal  controls. 

f  1806.901    AasManceAgraament; 
aanctkNW. 

(a)  Prior  to  providing  any  assistance, 
the  Fimd  and  an  Awardee  shaU  execute 
an  Assistance  Agreement  that  requires 
an  Awardee  to  comply  with 
performance  goals  and  abide  by  other 
terms  and  conditions  of  assistance.  Such 
performance  goals  may  be  modified  at 
any  time  by  mutual  consent  of  the  Fund 
and  an  Awardee  or  as  provided  in 
paragraph  (c)  of  this  section.  If  a 
Community  Partner  is  part  of  an 
appUcation  that  is  selected  for 
assistance,  such  partner  must  be  a  party 
to  the  Assistance  Agreement  if  deemed 
appropriate  by  the  Fund. 

(b)  An  Awardee  shall  comply  with 
performance  goals  that  have  been 
negotiated  with  the  Fund  and  which  are 
based  upon  the  Comprehensive 
Business  Plan  submitted  as  p>art  of  the 
Awardee's  application.  Performance 
goals  for  Insured  CDFIs  shaU  be 
determined  in  consultation  with  the 
Appropriate  Federal  Banking  Agency. 
Such  goals  shall  be  incorporated  in,  and 
enfor^d  under,  the  Awardee's 
Assistance  Agreement. 

(c)  The  Assistance  Agreement  shall 
provide  that,  in  the  event  of  fraud, 
mismanagement.  noncompUance  with 
the  Fund's  regulations  or 
noncompliance  with  the  terms  and 
conditions  of  the  Assistance  Agreement 
on  the  part  of  the  Awardee  (or  the 
Community  Partner,  if  appUcable),  the 
Fund,  in  its  discretion,  may: 


(1)  Require  changes  in  the 
performance  goals  set  forth  in  the 
Assistance  Agreement: 

(2)  Require  changes  in  the  Awardee's 
Comprehensive  Business  Plan; 

(3)  Revoke  approval  of  the  Awardee's 
appUcation; 

14)  Reduce  or  terminate  the  Awardee's 
assistance; 

(5)  Require  repayment  of  any 
assistance  that  has  been  distributed  to 
the  Awardee; 

(6)  Bar  the  Awardee  (and  the 
Community  Partner,  if  appUcable)  bom 
reapplying  for  any  assistance  fitnn  the 
Fund;  or 

(7)  Take  any  other  action  as  permitted 
by  the  terms  of  the  Assistance 
Agreement. 

(d)  In  the  case  of  an  Insured 
Depository  Institution,  the  Assistance 
A^«ement  shall  provide  that  the 
provisions  of  the  Act,  this  part,  and  the 
Assistance  Agreement  shall  be 
enforceable  under  section  8  of  the 
Federal  Deposit  Insurance  Act  by  the 
Appropriate  Federal  Banking  Agency 
and  that  any  violation  of  sudi 
provisions  shall  be  treated  as  a  violation 
of  the  Federal  Deposit  Insurance  Act. 
Nothing  in  this  paragraph  (d)  precludes 
the  Fund  from  directly  enforcing  the 
Assistance  Agreement  as  provi(^  for 
under  the  terms  of  the  Act. 

(e)  The  Fund  shall  notify  the 
Appropriate  Federal  Banldng  Agency 
before  imposing  any  sanctions  on  an 
Insured  Cn)FI  or  other  institution  that  is 
examined  by  or  subject  to  the  reporting 
requirements  of  that  agency.  The  Fund 
shall  not  impose  a  sanction  described  in 
paragraph  (c)  of  this  section  if  the 
Appropriate  Federal  Banking  Agency,  in 
writing,  not  later  than  30  calendar  days 
after  receiving  notice  from  the  Fund: 

(1)  Objects  to  the  proposed  sanction; 

(2)  Determines  that  the  sanction 
would: 

(i)  Have  a  material  adverse  effect  on 
the  safety  and  soundness  of  the 
institution;  or 

(u)  Impede  or  interfere  with  an 
enforcement  action  against  that 
institution  by  that  agency; 

(3)  Proposes  a  comparable  alternative 
action;  and 


(4)  Specifically  explains: 
(i)  The  basis  for  the  ( 


(i)  The  basis  for  the  determination 
under  paragraph  (e)(2)  of  this  section 
and,  if  appropriate,  provides 
documentation  to  support  the 
determination;  and 

(ii)  How  the  alternative  action 
suggested  pursuant  to  paragraph  (e)(3) 
of  this  section  would  bia  as  effective  as 
the  sanction  proposed  by  the  Fund  in. 
securing  compUance  and  deterring 
future  noncompliance. 

(f)  In  reviewing  the  performance  of  an 
Awardee  in  whidi  its  Investment 


Area(s)  includes  an  Indian  Reservation 
or  Targeted  Population(s)  includes  an 
Indian  Tribe,  the  Fund  shall  consult 
with,  and  seek  input  from,  the 
appropriate  tribal  government 

(g)  Prior  to  imposing  any  sanctions 
pursuant  to  this  section  or  an  Assistance 
Agreement,  the  Fund  shaU.  to  the 
maximum  extent  practicable,  provide 
the  Awardee  (or  the  Community 
Partner,  if  appUcable)  with  written 
notice  of  the  prop>osed  sanction  and  an 
opportunity  to  comment.  Nothing  in 
this  section,  however,  shall  provide  an 
Awardee  or  Community  Partner  with 
the  ri^t  to  any  formal  or  informal 
hearing  or  oxnparable  proceeding  not 
otherwise  requhed  by  law. 

I1806J02    DtaburaanMnloffunda. 

Assistance  provided  pursuant  to  this 
part  may  be  provided  in  a  lump  sum  or 
over  a  period  of  time,  as  deterqiined 
appropriate  by  the  Fund.  The  Fund 
shaU  not  provide  any  assistance  (other 
than  technical  assistance)  under  this 
part  until  an  Awardee  has  satisfied  any 
conditions  set  forth  in  its  Assistance 
Agreement  and  has  secured  firm 
commitments  for  the  matching  funds 
required  for  such  assistance.  At  a 
minimum,  a  firm  commitment  must 
consist  of  a  binding  written  agreement 
between  an  Awardse  and  the  source  of 
the  matching  funds  that  is  conditioned 
only  upon  the  availabiUty  of  the  Fund's 
assistance  and  such  other  conditions  as 
the  Fund,  in  its  sole  discretion,  may 
deem  appropriate.  Such  agreement  must 
provide  for  disbursal  of  the  matching 
funds  to  an  Awardee  prior  to,  or 
simultaneously  with,  receipt  by  an 
Awardee  of  the  Federal  fimds. 

f1806w903    Data  coHectkNi  and  rspomnQ. 

(a)  Data — general.  An  Awardee  (and  a 
Community  Partner,  if  appropriate) 
shall  maintain  such  records  as  may  be 
prescribed  by  the  Fund  which  are 
necessary  to: 

(1)  Disiclose  the  manner  in  which 
Fund  assistance  is  used; 

(2)  Demonstrate  compUanoe  with  the 
requirements  of  this  part  and  an 
Assistance  Agreement;  and 

(3)  Evaluate  the  impact  of  the  CDFI 
Program. 

(b)  Customer  profiles.  An  Awardee 
(and  a  Community  Partner,  if 
appropriate)  shall  compile  such  data  on 
the  gender,  race,  ethnicity,  national 
origin,  or  other  information  on 
individuals  that  utilize  its  products  and 
services  as  the  Fund  shaU  prescribe  in 
an  Assistance  Agreement.  Such  data 
wiU  be  used  to  determine  whether 
residents  of  Investment  Area(s)  or 
members  of  Targeted  Population(s)  are 
adequately  served. 
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(c)  Access  to  records.  An  Awardee 
(and  a  Conununity  Partner,  if 
appropriate)  must  submit  such  financial 
and  activity  reports,  records,  statements, 
and  documents  at  such  times,  in  such 
forms,  and  accompanied  by  such 
reporting  data,  as  required  by  the  Fund 
or  the  U.S.  Deptartment  of  Treasiuy  to 
ensure  compliance  with  the 
requirements  of  this  part  and  to  evaluate 
the  impact  of  the  CDFI  Program.  The 
United  States  Government,  including 
the  U.S.  Department  of  Treasury,  the 
Comptroller  General,  and  their  duly 
authorized  representatives,  shall  have 
full  and  free  access  to  the  Awardee's 
offices  and  facilities  and  all  books, 
documents,  records,  and  financial 
statements  relating  to  use  of  Federal 
funds  and  may  copy  such  documents  as 
they  deem  appropriate.  The  Fund,  if  it 
deems  appropriate,  may  prescribe 
access  to  record  requirements  for 
entities  that  are  borrowers  of,  or  that 
receive  investments  from,  an  Awardee. 

(d)  Retention  of  records.  An  Awardee 
shall  comply  with  all  record  retention 
requirements  as  set  forth  in  OMB 
Circular  A-110  (as  applicable). 

(e)  Review.  (1)  At  least  annually,  the 
Fimd  will  review  the  progress  of  an 
Awardee  (and  a  Community  Partner,  if 
appropriate)  in  implementing  its 
Comprehensive  Business  Plan  and 
satisfying  the  terms  and  conditions  of  its 
Assistance  Agreement. 

(2)  An  Awudee  shall  submit  a  report 
within  45  days  after  the  end  of  each 
calendar  quarter,  or  within  some  other 
period  after  the  end  of  each  calendar 
quarter  as  may  be  agreed  to  in  the 
Assistance  Agreement,  with  information 
on,  unless  otherwise  determined  by 
mutual  agreement  between  the  Awardee 
and  the  Fund,  the  performance  of  its 
loans.  Development  Investments, 
Development  Services,  and  Financial 
Services  in  the  previous  quarter,  and 
imaudited  financial  statements.  Such 
report  shall  include  key  indicators  of 
portfolio  performance,  including 
volume  of  originations,  delinquencies, 
and  defaults,  and  charge-ofb  for  the 
previous  quarter. 

(3)  An  Awardee  shall  submit  a  report 
within  60  days  after  the  end  of  each 
Federal  fiscal  year,  or  by  such 
alternative  deadline  as  may  be  agreed  to 
in  the  Assistance  Agreement,  with: 

(i)  Information  on  its  customer  profile 
and  the  performance  of  its  loans. 
Development  Investments,  Development 
Services,  and  Financial  Services  for  the 
previous  3rear, 

(ii)  Information  on  its  portfolio 
performance,  including  volume  of 
originations,  delinquencies,  and 
defaults  and  charge-ofis  for  the  previous 
year. 


(iii)  Qualitative  and  quantitative 
information  on  an  Awaidee's 
compliance  with  its  performance  goals 
and  (if  appropriate)  an  analysis  of 
factors  contributing  to  any  &iliue  to 
meet  such  goals; 

(iv)  Information  describing  the 
manner  in  which  Fimd  assistance  and 
any  corresponding  matching  funds  were 
used.  The  Fund  will  use  sudi 
information  to  verify  that  assistance  was 
used  in  a  manner  consistent  with  the 
Assistance  Agreement; 

(v)  Certification  that  an  Awardee 
continues  to  meet  the  eligibility 
requirements  described  in  §  1805.200; 
and 

(vi)  Its  most  recent  audited  financial 
statements  prepared  by  an  independent 
certified  public  accountant.  Such 
statements  shall  cover  the  operations  of 
the  Awardee's  most  recently  completed 
fiscal  year.  The  audit  shall  be  conducted 
in  accordance  with  generally  accepted 
Government  Auditing  Standards  set 
forth  in  the  General  Accoimting  Office's 
Government  Auditing  Standards  (1994 
Revision)  issued  by  the  Comptroller 
General  and  OMB  Circular  A-133 
("Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions"),  as  applicable. 

(4)  The  Fund  shall  make  reports 
described  in  paragraph  (e)(2)  and  (e)(3) 
of  this  section  available  for  pubUc 
inspection  after  deleting  any  materials 
necessary  to  protect  privacy  or 
proprietary  interests. 

(fj  Exchange  of  information  with 
Appropriate  Federal  Banking  Agencies. 
(1)  Except  as  provided  in  paragraph 
(f)(4)  of  this  section,  prior  to  directly 
requesting  information  from  or 
imposing  reporting  or  record  keeping 
requirements  on  an  Insured  CDFI  or 
other  institution  that  is  examined  by  or 
subject  to  the  reporting  requirements  of 
an  Appropriate  Federal  Banking 
Agency,  the  Fund  shall  consult  with  the 
Appropriate  Federal  Banking  Agency  to 
determine  if  the  information  requested 
is  available  from  or  may  be  obtained  by 
such  agency  in  the  form,  format,  and 
detail  reqiiired  by  the  Fund. 

(2)  If  the  information,  reports,  or 
records  requested  by  the  Fund  pursuant 
to  paragraph  (f)(1)  of  this  section  are  not 
provided  by  the  Appropriate  Federal 
Banking  Agency  within  15  calendar 
days  after  the  date  on  which  the 
material  is  requested,  the  Fund  may 
request  the  information  from  or  impose 
the  record  keeping  or  reporting 
reqxiirements  directly  on  such 
institutions  with  notice  to  the 
Appropriate  Federal  Banking  Agency. 

(3)  Ine  Fund  shall  use  any 
information  provided  by  the 
Appropriate  Federal  Banking  Agency 


under  this  section  to  the  extent 
practicable  to  eliminate  duplicative 
requests  for  information  and  reports 
fit)m,  and  record  keeping  by,  an  Insiired 
CDFI  or  other  institution  that  is 
examined  by  or  subject  to  the  reporting 
requirements  of  an  Appropriate  Federal 
Banking  Agency. 

(4)  Notwithstanding  paragraphs  (f)(1) 
and  (2)  of  this  section,  the  Fund  may 
require  an  Insiued  CDFI  or  other 
institution  that  is  examined  by  or 
subject  to  the  reporting  requirements  of 
an  Appropriate  Federal  Banking  Agency 
to  provide  information  with  respect  to 
the  institution's  implementation  of  its 
Comprehensive  Business  Plan  or 
compliance  with  the  terms  of  its 
Assistance  Agreement,  after  providing 
notice  to  the  Appropriate  Federal 
Banking  Agency. 

(5)  Nothing  in  this  part  shall  be 
construed  to  permit  the  Fund  to  require 
an  Insured  CDFI  or  other  institution  that 
is  examined  by  or  subject  to  the 
reporting  requirements  of  a  Appropriate 
Federal  Banking  Agency  to  obtain, 
maintain,  or  furnish  an  examination 
report  of  any  Appropriate  Federal 
Banking  Agency  or  records  contained  in 
or  related  to  such  report. 

(6)  The  Fund  and  the  Appropriate 
Federal  Banking  Agency  shall  promptly 
notify  each  other  of  material  concerns 
about  an  Awardee  that  is  an  Insured 
CDFI  or  that  is  examined  by  or  subject 
to  the  reporting  requirements  of  an 
Appropriate  Federal  Banking  Agency, 
and  share  appropriate  information 
relating  to  such  concerns. 

(7)  Neither  the  Fund  nor  the 
Appropriate  Federal  Banking  Agency 
shall  disclose  confidential  information 
obtained  pursuant  to  this  section  from 
any  party  without  the  written  consent  of 
that  party. 

(8)  The  Fund,  the  Appropriate  Federal 
Banking  Agency,  and  any  other  party 
providing  information  under  this 
paragraph  (f)  of  this  section  shall  not  be 
deemed  to  have  waived  any  privilege 
applicable  to  the  any  information  or 
data,  or  any  portion  thereof,  by 
providing  such  information  or  data  to 
the  other  party  or  by  permitting  such 
data  or  information,  or  any  copies  or 
portions  thereof,  to  be  used  by  the  other 

(gj  Availability  of  referenced 
publications.  The  publications 
referenced  in  this  section  are  available 
as  follows: 

(1)  OMB  Circulars  may  be  obtained 
from  the  Office  of  Administration, 
Publications  Office,  725  17th  Street, 
NW.,  Room  2200,  New  Executive  Office 
Building,  Washington,  DC  20503;  and 

(2)  General  Accounting  Office 
materials  may  be  obtained  from  GAO 
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Distribution,  700  4th  Street,  NW..  Suite 
1100,  Washington,  DC  20548. 

{1806.904    Information. 

The  Fund  and  each  Appropriate 
Federal  Banking  Agency  shall  cooperate 
and  respond  to  requests  from  each  other 
and  from  other  Appropriate  Federal 
Banking  Agencies  in  a  manner  that 
ensures  the  safety  and  soundness  of  the 
Insured  CDFIs  or  other  institution  that 
is  examined  by  or  subject  to  the 
reporting  requirements  of  an 
Appropriate  Federal  Banking  Agency. 

{1806.90S    Compliance  wtth  government 
requirements. 

In  carrying  out  its  responsibilities 
pursuant  to  an  Assistance  Agreement, 
the  Awardee  shall  comply  with  all 
applicable  Federal,  State,  and  local 
laws,  regulations,  and  ordinances,  OMB 
Circulars,  and  Executive  Orders. 

S  1806.906    Conflict  of  interest 
reQulrementa. 

(a)  Provision  of  credit  to  Insiders.  (1) 
An  Awardee  that  is  a  Non-Regulated 
CDFI  may  not  use  any  monies  provided 
to  it  by  the  Fund  to  make  any  credit 
(including  loans  and  Development 
Investments)  available  to  an  Insider 
unless  it  meets  the  following 
restrictions: 

(I)  The  credit  must  be  provided 
pursuant  to  standard  underwriting 
procedures,  terms  and  conditions; 

(II)  The  Insider  receiving  the  credit, 
and  any  family  member  or  business 
partner  thereof,  shall  not  participate  in 
any  way  in  the  decision  making 
regarding  such  credit; 


(iii)  The  Board  of  Directors  or  other 
governing  body  of  the  Awardee  shall 
approve  the  extension  of  the  credit;  and 

(iv)  The  credit  must  be  provided  in 
accordance  with  a  policy  regarding 
credit  to  Insiders  that  has  been 
approved  in  advance  by  the  Fund. 

(2)  An  Awardee  that  is  an  Insured 
CDFI  or  a  Depository  Institution 
Holding  Company  shall  comply  with 
the  restrictions  on  Insider  activities  and 
any  comparable  restrictions  established 
by  its  Appropriate  Federal  Banking 
Agency. 

(b)  Awardee  standards  of  conduct.  An 
Awardee  that  is  a  Non-Regulated  CDFI 
shall  maintain  a  code  or  standards  of 
conduct  acceptable  to  the  Fund  that 
shall  govern  the  performance  of  its 
Insiders  engaged  in  the  awarding  and 
administration  of  any  credit  (including 
loans  and  Development  Investments) 
and  contracts  using  monies  from  the 
Fund.  No  Insider  of  an  Awardee  shall 
solicit  or  accept  gratuities,  fovors  or 
anything  of  monetary  value  from  any 
actual  or  potential  borrowers,  owners  or 
contractors  for  such  credit  or  contracts. 
Such  poUdes  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violation  of  the  standards  by  the 
Awardee's  Insiders. 

S1806J07    luibbying  reatrictlona. 

No  assistance  made  available  under 
this  part  may  be  expended  by  an 
Awaidee  to  pay  any  person  to  Influence 
or  attempt  to  influence  any  agency, 
elected  official,  officer  or  employee  of  a 
State  or  local  government  in  connection 
with  the  making,  award,  extension, 
continuation,  renewal,  amendment,  or 


modification  of  any  State  or  local 
government  contract,  grant,  loan  or 
cooperative  agreement  as  such  terms  are 
defined  in  31  U.S.C.  1352. 

§1805.906    Criminal  provisions. 

The  criminal  provisions  of  18  U.S.C 
657  regarding  embezzlement  or 
misappropriation  of  funds  are 
applicable  to  all  Awardees  and  Insiders. 

S1806.909    Fund  deemed  not  to  control 

The  Fund  shall  not  be  deemed  to 
control  an  Awardee  by  reason  of  any 
assistance  provided  under  the  Act  for 
the  purpose  of  any  applicable  law. 

f1806J10    UmltBlion  on  liability. 

The  liability  of  the  Fund  and  the 
United  States  Government  arising  out  of 
any  assistance  to  a  CDFI  in  accoidance 
with  this  part  shall  be  limited  to  the 
amount  of  the  investment  in  the  CDFI. 
The  Fund  shall  be  exempt  &t)m  any 
assessments  and  other  liabilities  that 
may  be  imposed  on  controlling  or 
principal  shareholders  by  any  Federal 
law  or  the  law  of  any  State.  Nothing  in 
this  section  shall  affect  the  appUcation 
of  any  Federal  tax  law. 


f  1806.911    Fraud.  1 

Any  person  who  becomes  aware  of 
the  existence  or  app>arent  existence  of 
fraud,  waste  or  abuse  of  assistance 
provided  under  this  part  should  report 
such  incidences  to  the  Office  of 
Inspector  General  of  the  U.S. 
Department  of  the  Treasury. 

[FR  Doc.  97-6783  Filed  4-2-97;  1:09  pml 
BiujNQ  oooa  4n«-70-r 


16460 


Federal  Register  /  Vol.  62,  No.  65  /  Friday,  April  4,  1997  /  Notices 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
institutions  Fund 

Notice  of  Funds  Availability  (NOFA) 
Inviting  Applications  for  ttte 
Community  Development  Rnandal 
Institutions  (COFI)  Program— Core 
Component 

AQENCY:  Community  Development 
Financial  Institutions  Fund,  Department 
of  the  Treasury. 

ACTION:  Notice  of  Funds  Availability 
(NOFA)  inviting  applications. 

SUMMARY:  The  Conmnmity  Development 
Ranking  and  Financial  Institutions  Act 
of  1994  (12  U.S.C.  4701  et  seq.) 
(hoeafter  referred  to  as  the  "Act") 
provides  authority  for  the  Community 
Development  Financial  Institutions 
Fund  (hereafter  referred  to  as  "the 
Fund")  to  select  and  provide  financial 
and  technical  assistance  to  eligible 
apphcants  under  the  Community 
Davelopment  Financial  Institutions 
("CDFI")  Program.  The  revised  interim 
rule  (12  CFR  part  1805).  published 
elsewhere  in  this  issue  of  the  Federal 
Regiater,  provides  guidance  on  the 
contents  of  the  necessary  application 
materials  and  program  requirements.  As 
of  the  date  of  this  Notice  and  subject  to 
funding  availabiUty,  the  Fund  intends  to 
award  up  to  $32.5  milUon  in 
appropriated  funds  pursuant  to  this 
Notice.  The  Fimd  reserves  the  right  to 
award  in  excess  of  $32.5  million  in 
appropriated  funds  pursuant  to  this 
Notice  provided  that  the  funds  are 
available  and  the  Fund  deems  it 
appropriate  to  do  so.  This  Notice  is  in 
connection  with  the  core  component  of 
the  CDFI  Program.  The  core  component 
provides  direct  assistance  to  CDFIs  that 
aerve  their  target  markets  through  loans, 
investments  and  other  activities,  rather 
than  primarily  through  the  financing  of 
other  CDFIs.  Also  being  published 
elsewhere  in  this  issue  of  the  Federal 
Register  is  a  separate  Notice  in 
connection  with  an  intermediary 
component  of  the  CDFI  Program.  The 
intennediary  component  provides 
financial  assistance  to  CDFIs  that 
provide  financing  primarily  to  other 
CDFIs  and/or  to  support  the  formation 
of  CDFTs.  The  Fimd  currently 
anticipates  making  available  up  to  $7.5 
million  of  appropriated  funds  for  the 
intermediary  component,  making  up  to 
$40  million  the  estimated  aggregate 
amount  of  appropriated  funds  available 
under  the  CDFI  Program  pursuant  to  the 
Notices  being  published  in  this  issue  of 
the  Federal  Register.  (Since  only  the 
subsidy  cost,  and  not  the  face  amount, 


of  loans  must  be  charged  against 
appropriated  funds,  the  actual  aggregate 
amount  of  awards  is  likely  to  be 
somewhat  higher  than  the  amoimt  of 
appropriated  funds  that  are  obligated.) 
DATES:  Applications  may  be  submitted 
at  any  time  following  April  4, 1997.  The 
deadline  for  receipt  of  an  application  is 
6  p.m.  Eastern  Standard  Time  on  Friday, 
Jime  20. 1997.  Applications  received 
after  that  date  and  time  will  not  be 
accepted  and  will  be  returned  to  the 
sender.  Applications  sent  by  facsimile 
will  not  be  accepted. 
ADDRESSES:  Applications  must  be  sent 
to:  The  Community  Development 
Financial  Institutions  Fund,  U.S. 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
FOR  FURTHER  INFORMATKM  CONTACT:  The 
Community  Development  Financial 
Institutions  Fund,  U.S.  Department  of 
the  Treasury,  1500  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20220, 
(202)  622-6662.  (This  is  not  a  toll  free 
number.)  If  you  have  any  questions 
about  the  regulations,  this  Notice  or  the 
application  packet,  you  may  call  or 
write  to  the  Fund  at  the  above  telephone 
number  or  address,  or  you  may  send 
questions  by  facsimile  to  (202)  622- 
7754.  To  request  an  application  packet, 
please  send  by  facsimile  a  written 
request  which  includes  the  name  of  the 
requester,  organization,  mailing  address, 
telephone  number  and  facsimile 
niunber.  Requests  for  an  appUcation 
packet  should  be  sent  by  facsimile  to 
(202)  622-2599,  which  is  the  facsimile 
number  being  used  to  received  requests 
for  an  application  packet. 

SUPPLEMENTARY  INFORMATKM: 

I.  Background 

Credit  and  investment  capital  are 
essential  ingredients  in  creating  and 
retaining  jobs,  developing  affordable 
housing,  starting  or  expanding 
businesses,  revitalizing  neighborhoods, 
and  empowering  people.  As  a  key  urban 
and  rural  policy  initiative,  the  CDFI 
Program  is  facilitating  the  creation  of  a 
national  network  of  financial 
institutions  that  are  specifically 
dedicated  to  community  development. 
This  strategy  will  build  strong 
institutions  that  make  loans  and 
investments  and  provide  services  to 
economically  distressed  investment 
areas  and  disadvantaged  targeted 
populations.  The  Act,  enacted  to 
implement  this  vision,  authorizes  the 
Fund  to  select  entities  to  receive 
financial  and  technical  assistance.  New 
institutions  are  eligible  to  receive  start- 
up assistance.  Institutions  in  operation 
at  the  time  of  application  are  eligible  to 


receive  assistance  to  expand  their 
activities.  This  Notice  invites 
applications  from  eligible  applicants  for 
the  purpose  of  promoting  conununity 
development  activities  and 
revitalization. 

The  Fund  has  determined  that  it  can 
best  address  the  needs  of  the  diverse 
and  growing  CDFI  industry  by 
expanding  the  tools  it  utilizes  to  assist 
CDFIs.  The  program  connected  with  this 
Notice  constitutes  the  core  component 
of  the  CDFI  Program,  involving  direct 
assistance  to  CDFIs  that  serve  their 
target  markets  through  loans, 
investments  and  other  activities,  rather 
than  primarily  through  the  financing  of 
other  CDFIs.  For  the  foreseeable  futiu«. 
this  core  component  will  receive  the 
great  bulk  of  the  Fund's  resources 
devoted  to  the  CDFI  Program.  However, 
the  Fund  recognizes  that  many  CDFIs 
may  have  speciahzad  needs  which  the 
Fund  can  most  effectively  address  by 
supporting  intermediary  CDFIs  that,  in 
turn,  address  such  specialized  needs. 
Thus,  to  expand  its  reach,  and  better 
address  the  varied  needs  of  the  CDFI 
industry,  the  Fimd  is  also  having 
published  elsewhere  in  this  issue  of  the 
Federal  Registn*  a  separate  Notice 
containing  an  intermediary  component 
of  the  CDFI  Program.  This  intermediary 
component  is  also  being  published 
piusuant  to  the  revised  interim  rule  (12 
CFR  part  1805).  An  applicant  under  the 
intennediary  component  Notice  shall 
meet  the  eligibility  reqtiirements  under 
§  1805.200.  An  additional  requirement 
imposed  upon  each  intermediary 
component  applicant  pursuant  to 
§  1805.200(a)(3)  is  that  it  must  primarily 
focus  on  financing  CDFIs  or  CDFIs  in 
formation.  To  illustrate  the  concept,  an 
intermediary  CDFI  may  have  a 
specialized  niche  or  niches  focusing  on 
financing  a  specific  type  or  types  of 
CDFIs,  providing  small  amounts  of 
capital  per  CDFI,  financing  CDFIs  with 
specialized  risk  levels,  or  financing 
CDFU  being  formed  or  organized  but 
which  are  not  yet  CDFIs.  By  providing 
financial  assistance  to  specialized 
intermediaries,  the  Fund  believes  it  can 
leverage  the  expertise  of  such 
intermediaries  and  strengthen  the 
Fund's  capacity  to  support  the 
development  and  enhancement  of  the 
CDFI  industry. 

n.  Eligibility 

The  Act  specifies  the  requirements 
that  each  applicant  must  meet  in  order 
to  be  considered  a  CDFI.  Entities  that 
meet,  or  propose  to  meet,  these 
requirements  are  eligible  to  apply  for 
assistance.  In  general,  a  CDFI  must  have 
a  primary  mission  of  promoting 
community  development,  provide 
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lending  or  investments,  serve  an 
investment  area  or  a  targeted 
population,  provide  development 
services,  maintain  commimity 
accountability,  and  be  a  nongovernment 
entity.  The  details  of  these  requirements 
and  other  program  requirements  are 
described  in  the  revised  interim  rule 
governing  the  CDFI  Program  (12  CFR 
part  1805)  which  is  published  elsewhere 
in  this  issue  of  the  Federal  Register.  A 
CDFI,  or  proposed  CDFI,  whose  primary 
focus  is  financing  other  CDFIs  and/or 
providing  financing  to  support  the 
formation  of  CDFIs  shall  not  be  eligible 
to  apply  pursuant  to  this  Notice,  but 
instead  may  be  eligible  to  apply 
pursuant  to  the  Notice  on  the 
intermediary  component  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

m.  Types  of  Assistance 

An  applicant  may  submit  an 
application  for  financial  assistance, 
technical  assistance,  or  both.  Financial 
assistance  may  be  provided  through  an 
equity  investment,  a  grant,  a  loan, 
deposits,  credit  union  shares,  or  some 
combination  thereof.  Applicants  for 
financial  assistance  shall  indicate  the 
dollar  amoimt,  form,  terms,  and 
conditions  of  assistance  requested. 
AppUcants  for  technical  assistance  shall 
describe  the  types  of  technical 
assistance  requested,  estimate  the  cost 
to  obtain  such  assistance,  and  provide  a 
narrative  justification  of  its  needs  for 
such  assistance. 

rV.  Application  Packet 

Except  as  described  hereafter,  an 
applicant,  whether  applying  for 
financial  assistance,  technical 
assistance,  or  both,  shall  submit  the 
materials  described  in  §  1805.701  and 
the  apphcation  packet.  To  facilitate 
coherence  and  avoid  dupUcation,  an 
apphcant  may  present  its  application  in 
an  order  and  format  that  it  believes  to 
be  the  most  appropriate,  provided  that 
the  requested  information  is  included 
and  that  an  index  is  provided  to  assist 
the  Fimd  in  locating  the  items  requested 
by  §1805.701. 

If  an  apphcant  is  currenUy  certified  as 
a  CDFI,  it  may,  at  its  option,  submit  a 
copy  of  the  letter  of  certification  in  lieu 
of  the  information  requested  in  Part  HI, 
A  through  H,  of  the  application  packet. 
However,  an  applicant  should  include 
in  its  apphcation  information  that  it 
believes  is  relevant  to  the  substantive 
review  of  the  apphcation  specified  in 
§  1805.802(b). 

V.  Matching  Funds 

AppUcants  pursuant  to  this  Notice 
may  use  for  matching  funds  monies 


obtained  or  legally  committed  on  or 
after  January  1, 1996.  AppUcants 
selected  to  receive  assistance  under  this 
Notice  must  have  firm  commitments  for 
the  matching  funds  required  pursuant  to 
§  1805.600  by  no  later  than  August  31. 
1997.  The  Fund  may  recapture  and 
reprogram  funds  if  an  applicant  fails  to 
raise  the  required  match  by  such  date. 
The  Fund  reserves  the  right  to  grant  an 
extension  of  such  matching  funds 
deadline  for  specific  appUcants  selected 
for  assistance  if  the  Fund  deems  it 
appropriate. 

VI.  Selection  Factors 

AppUcations  will  be  selected  on  a 
competitive  basis  in  accordance  with 
criteria  described  in  §§  1805.800  to 
1805.802.  Special  emphasis  is  expected 
to  be  placed  on: 

(1)  The  appUcant's  track  record, 
financial  strength,  and  current 
operations: 

(2)  The  capacity,  skills,  and 
experience  of  the  management  team; 

(3)  The  quaUty  of  the  appUcant's 
comprehensive  business  plan; 

(4)  The  likelihood  that  the  applicant 
will  be  able  to  raise  the  required 
matching  funds;  and 

(5)  The  extent  and  nature  of  the 
potential  community  development 
impact  that  would  he  catalyzed  by  the 
Fund's  assistance,  relative  to  the 
amount  of  such  assistance  to  be 
provided. 

The  appUcant's  track  record,  financial 
strength  and  current  operations  are 
important  to  the  extent  they  may  be 
suggestive  about  the  prospects  for 
success  in  the  future.  In  the  case  of  a 
young  or  start-up  institution  with  no  or 
a  limited  track  record,  extra  emphasis 
will  be  placed  on  the  capacity,  skills, 
and  experience  of  the  appUcant's 
management  team  and  the  quaUty  of  its 
comprehensive  business  plan. 

While  previous  awardees  are  eUgible 
to  apply  pursuant  to  this  Notice,  it  is  the 
current  expectation  of  the  Fund  that  a 
substantial  majority  of  the  funds 
awarded  pursuant  to  this  Notice  will  be 
to  appUcants  that  are  not  previous 
awardees.  Therefore,  the  Fund  may  give 
additional  consideration  to  appUcants 
that  are  not  previous  awardees. 

The  Fund  nas  sole  discretion  in  the 
selection  of  appUcations  for  assistance. 
The  anticipated  maximum  award  per 
apphcant  under  this  Notice  is  $2 
milUon.  However,  the  Fund,  in  its  sole 
discretion,  reserves  the  right  to  award 
amounts  in  excess  of  $2  milUon  for  an 
appUcant(s)  if  it  deems  it  appropriate. 

Vn.  Workahopa 

The  CDFI  Fund  expects  to  host 
workshops  to  disseminate  information 


to  organizations  interested  in  applying 
for  assistance  pursuant  to  this  Notice.  If 
you  wish  to  be  on  a  mailing  list  to 
receive  information  about  the 
scheduling  of  such  workshops,  please 
contact  the  Fund. 

Vm.  other  Matters 

(a)  Paperwork  Reduction  Act.  The 
reader  ^ould  refer  to  the  revised 
interim  rule  (12  CFR  part  1805) 
published  elsewhere  in  this  issue  of  the 
Federal  Register  for  details  on  the 
information  collection  requirements  of 
the  rule  and  this  Notice. 

(b)  Environmental  Impact.  Pursuant  to 
Treasury  Directive  75-02.  the 
Department  of  the  Treasury  has 
determined  that  implementation  of  the 
CDFI  Program  under  the  revised  interim 
rule  is  categoricaUy  excluded  from  the 
National  Environmental  PoUcy  Act  of 
1969  (42  U.S.C.  4332)  and  does  not 
require  an  environmental  review.  The 
determination  is  available  for  pubUc 
inspection  between  9:30  a.m.  and  4:30 
p.m.  weekdays  at  the  office  of  the  Fund. 

Anifaaritjr:  12  U.S.C.  4703,  4717:  Chapter 
X.  Pub.  L.  104-19,  SUL  237;  12  CFR 
1805.700. 
Kintan  S.  Moy. 

Dinctm;  Community  Development  Financial 
Institutions  Fund. 

[PR  Doc  97-8785  Filed  4-2-97;  1K)9  pm) 


Community  Osvelopmant  Financial 
Instltuttons  Fund 

Notice  of  Funds  Availability  (NOFA) 
kivtflng  Applications  for  the 
Community  Dsvalopmant  nnancial 
Institutions  (COFI)  Program— 
Intarmodlary  Component 

AGENCY:  Community  Development 
Financial  Institutions  Fund,  DejMirtment 
of  the  Treasury. 

ACTION:  Notice  of  Funds  AvailabiUty 
(NOFA)  inviting  appUcations. 

SUMMARY:  The  Community  Development 
Banking  and  Financial  Institutions  Act 
of  1994  (12  U.S.C.  4701  et  seq.) 
(hereafter  referred  to  as  the  "Act") 
provides  authority  for  the  Community 
Development  Financial  Institutions 
Fund  (hereafter  referred  to  as  "the 
Fund")  to  select  and  provide  assistance 
to  eUgible  appUcants  under  the 
Community  Development  Financial 
Institutions  ("CDFI")  Program.  The 
revised  interim  rule  (12  CFR  part  1805). 
pubUshed  elsewhere  in  this  issue  of  the 
Federal  Register,  provides  guidance  on 
the  contents  of  necessary  appUcation 
materials  and  program  requirements. 
This  Notice  is  in  connection  with  two 
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competitive  rounds  of  a  new 
intermediary  component  of  the  Q)FI 
Program.  This  intennediary  component 
will  provide  financial  assistance  to 
CDFls  that  provide  financing  primarily 
to  other  CDFIs  and/or  to  support  the 
formation  of  CDFIs.  The  Fimd  currently 
anticipates  making  awards  of  between 
$5.0  million  and  $7.5  million  in 
appropriated  funds  pursuant  to  this 
Notice.  Also  being  published  elsewhere 
in  this  issue  of  the  Federal  Register  is 
a  separate  Notice  in  connection  with  the 
core  component  of  the  CDFI  Program, 
with  respect  to  which  the  Fimd  intends 
to  make  available  up  to  $32.5  million  in 
appropriated  funds. 
DATESTrwo  ROUNDS:  Applications  may 
be  submitted  at  any  time  after  April  4, 
1997.  Applications  will  be  evaluated 
competitively  for  the  intermediary 
component  in  two  separate  roimds.  For 
the  first  round,  the  deadline  for  receipt 
of  an  application  is  6  pjn.  Eastern 
Standard  Time  on  Friday.  May  16. 1997. 
For  the  second  round,  the  deadline  for 
receipt  of  an  application  is  6  p.m. 
Eastern  Standard  Time  on  Friday,  June 
20, 1997.  Applications  received  after  the 
deadline  for  the  first  round  but  before 
the  deadline  for  the  second  roimd  will 
be  considered  as  part  of  the  second 
roimd.  Applications  received  after  the 
deadline  for  the  second  round  will  not 
be  accepted  and  will  be  returned  to  the 
sender.  An  applicant  may  apply  in  each 
round.  AppUcations  sent  to  the  Fimd  by 
facsimile  will  not  be  accepted. 

The  Fund  anticipates  making 
available  at  least  $5  million  in 
appropriated  funds  pursuant  to  this 
Notice.  If  less  than  $2.5  million  in 
appropriated  funds  is  awarded  in  the 
first  round,  the  amount  of  available 
funds  fm  the  second  round  will  be  $5 
million  less  the  amount  awarded  in  the 
first  round.  If  $2.5  million  or  more  is 
awarded  during  the  first  round,  the 
amount  of  available  funds  for  the 
second  round  will  be  $2.5  million.  As 
of  the  date  of  this  Notice,  for  the  two 
rounds  combined,  the  Fund  intends  to 
award  no  more  than  $7.5  million  in 
appropriated  funds.  The  Fund  reserves 
the  right  to  award  higher  or  lower 
amounts  in  each  round,  and  for  the  two 
roimds  combined,  than  the  amounts 
described  above,  depending  on  the 
quality  of  appUcations  received  in  each 
round. 

The  anticipated  maximum  aggregate 
award  per  applicant  under  this  Notice 
(i.e.  for  both  rounds  combined)  is  $1.25 
million.  However,  the  Fund,  in  its  sole 
discretion,  reserves  the  right  to  award 
amoimts  in  excess  of  $1.25  million  for 
an  applicant(s)  if  it  deems  it 
appropriate. 


ADDRESSES:  Applications  must  be  sent 
to:  The  Community  Development 
Financial  Institution^  Fimd,  U.S. 
Department  of  the  Treasury.  1500 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 
FOR  FURTMER  mFORMATKM  CONTACT:  The 
Community  Development  Financial 
Institutions  Fund.  U.S.  Department  of 
the  Treasury,  1500  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20220. 
(202)  622-8662.  (This  is  not  a  toll  free 
number.)  If  you  have  any  questions 
about  the  regulations,  this  Notice  or  the 
application  packet,  you  may  call  or 
write  to  the  Fund  at  the  above  telephone 
number  or  address,  or  you  may  send 
questions  by  facsimile  to  (202)  622- 
7754.  To  request  an  application  packet, 
please  send  by  facsimile  a  written 
request  which  includes  the  name  of  the 
requester,  organization,  mailing  address, 
telephone  number  and  facsimile 
number.  Requests  for  an  application 
packet  should  be  sent  by  facsimile  to 
(202)  622-2599!  which  is  the  facsimile 
number  being  used  to  receive  requests 
for  an  application  packet. 

SUPPLEMENTARY  INFORMATKM: 

I.  Background 

Credit  and  investment  capital  are 
essential  ingredients  in  creating  and 
retaining  jobs,  developing  affordable 
housing,  starting  or  expanding 
businesses,  revitalizing  neighborhoods, 
and  empowering  people.  As  a  key  urban 
and  rural  policy  initiative,  the  CDFI 
Program  is  facilitating  the  creation  of  a  ~ 
national  networic  of  financial 
institutions  that  are  specifically 
dedicated  to  community  development. 
This  strategy  will  build  strong 
institutions  that  make  loans  and 
investments  and  provide  services  to 
economically  distressed  investment 
areas  and  disadvantaged  targeted 
populations.  This  Notice  is  in 
connection  with  a  new  intermediary 
component  of  the  CDFI  PrMram. 

Elsewhere  in  this  issue  ofthe  Federal 
Register,  the  Fund  is  publishing  a  new 
Notice  of  Funds  Availabifity  for 
financial  and  technical  assistance  to 
CDFIs  pursuant  to  the  direct  funding 
approach  used  in  the  first  round.  That 
separate  Notice  is  in  connection  with 
the  core  component  of  the  CDFI 
Program,  and  the  Fund  anticipates  that 
for  the  foreseeable  future,  the  Fund  will 
devote  the  great  bulk  of  the  financial 
assistance  available  for  the  CDFI 
Program  to  this  core  component.  In  the 
separate  Notice  for  the  core  component, 
the  Fund  is  making  available  up  to 
$32.5  million  in  appropriated  fimds. 

The  Fund  also  recognizes  that  to 
address  the  diverse  needs  and  take  full 


advantage  of  the  enormous  potential  of 
the  growing  CDFI  industry,  it  is 
important  that  the  Fund  be  on  the 
cutting  edge  of  innovation  by  expanding 
the  tools  it  utilizes  to  assist  CDFIs.  This 
Notice  in  connection  with  an 
intermediary  component  of  the  CDFI 
Program  is  one  part  of  a  broader  effdrt 
to  develop  and  make  available  such  new 
tools. 

The  Fund  recognizes  that  there  are  in 
existence  certain  intermediary  CDFIs, 
and  others  may  be  created  over  time, 
that  focus  their  financing  activities 
primarily  on  financing  other  CDFIs. 
Such  institutions  may  have  knowledge 
and  capacity  to  develop  and  implement 
a  specialized  niche  or  niches  in  their 
financing  of  CDFIs  and/or  CDFIs  in 
formation.  The  Fund  believes  that 
providing  financial  assistance  to  such 
intermediaries  can  be  an  effective  way 
to  expand  its  support  of  the  CDFI 
industry.  To  illustrate  the  concept  of  an 
intermediary  CDFI  with  a  few  examples, 
an  intermediary  may  have  a  specialized 
niche  or  niches  focusing  on  financing  a 
specific  type  or  types  of  CDFIs, 
providing  small  amounts  of  capital  per 
CDFI,  financing  CDFIs  with  specialized 
risk  levels,  or  financing  institutions 
seeking  to  become  CDFIs.  By  providing 
financial  assistance  to  specialized 
intermediaries,  the  Fund  believes  it  can 
leverage  the  expertise  of  such 
intermediaries  and  strengthen  the 
Fund's  capacity  to  support  the 
development  and  enhancement  ofthe 
CDFI  industry.  This  Notice  invites 
applications  from  CDFIs,  and 
organizations  seeking  to  become  CDFIs, 
that  are  or  plan  to  become  such  a 
specialized  intermediary,  focusing  on 
providing  loans  to  or  investments  in 
other  CDFIs  and/or  to  support  the 
formation  of  CDFIs.  This  Notice  is  not 
intended  and  should  not  be  construed  to 
allow  an  applicant  to  file  a  joint 
application  on  behalf  of  a  group  of  other 
QDFIs,  but  rather  to  provide  financial 
assistance  to  intermediaries  who  have 
criteria  for  financing,  in  arms  length 
transactions,  other  CDFIs  and/or  to 
support  the  formation  of  CDFIs. 

Tnis  Notice  implements  the 
intermediary  component  by  using  two 
competitive  rounds.  This  should 
expedite  the  ability  of  intermediary 
CDFIs  to  provide  financing  to  other 
CDFIs.  and  should  assist  the  abihty  of 
the  intermediary  component  of  the  CDFI 
Program  to  work  effectively  with  the 
core  component  in  a  mutually 
supportive  manner.  Many  CDFIs  will  be 
facing  the  decision  of  whether  they 
should  devote  the  substantial  time  and 
effort  necessary  to  prepare  an 
application,  due  by  June  20, 1997,  in 
response  to  the  core  component  Notice 


published  elsewhere  in  this  issue  of  the 
Federal  Register.  Given  what  is 
expected  to  be  the  highly  competitive 
nature  of  the  core  component  round, 
many  CDFIs  may  decide  not  to  apply  for 
the  core  component,  but  instead  to 
concentrate  on  seeking  assistance  from 
an  intermediary. 

The  Fund  believes,  however,  that 
there  may  be  some  intermediary 
organizations  that  wish  to  apply  for 
assistance  in  response  to  this 
intermediary  component  Notice,  that 
will  need  more  time  to  submit  a  quality 
apphcation  than  is  provided  by  the  May 
16. 1997,  deadline  for  the'first  round. 
Such  organizations  may  apply  in  the 
second  round  by  the  June  20, 1997, 
deadline. 

n.  Eligibility 

An  appUcant  for  assistance  pursuant 
to  this  Notice  must  meet  the  eligibility 
requirements  set  forth  in  §  1805.200.  In 
addition,  pursuant  to  §  1805.200(a)(3), 
this  Notice  is  limited  to  applicants  that 
satisfy  the  following  requirements:  (1) 
The  applicant's  financings  (loans  and/or 
development  investments)  must 
primarily  focus  on  financing  other 
CDFIs  and/or  supporting  the  formation 
of  CDFIs;  and  (2)  if  the  applicant  is  not 
a  CDFI  at  the  time  of  apphcation,  the 
application  shall  include  a  realistic  plan 
for  the  applicant  to  become  a  CDFI 
within  one  year  of  the  date  on  which  the 
Fund  approves  the  applicant  for 
financial  assistance  (which  period  may 
be  extended  at  the  sole  discretion  of  the 
Fund).  In  no  event  will  the  Fund 
disburse  assistance  to  the  applicant 
until  the  appUcant  can  be  certified  as  a 
CDFI. 

in.  Types  of  Assistance 

An  applicant  may  submit  an 
application  for  financial  assistance  in 
the  form  of  an  equity  investment,  loan, 
or  grant  (or  a  combination  of  these 
financial  assistance  instruments). 
AppUcants  for  financial  assistance  shall 
indicate  the  dollar  amount,  form,  terms, 
and  conditions  of  assistance  requested. 
The  Fund  will  not  accept  applications 
for  technical  assistance  pursuant  to  this 
Notice. 

Since  an  intermediary  that  is  selected 
pursuant  to  this  Notice  must  be  a  CDFI 
when  funded,  its  predominant  business 
activity  must  be  the  provision  of  loans 
and/or  development  investments.  Thus, 
even  if  an  intermediary  appUcant 
receives  a  grant  from  the  Fund,  the 
Fund  wiU  normaUy  expect  that  the 
intermediary  will  use  such  grant  to 
enhance  its  abiUty  to  make  loans  and/ 
or  development  investments  in  CDFIs  or 
to  support  the  formation  of  CDFIs. 
However,  the  Fund  will  consider 


requests  by  an  intermediary  appUcant  to 
utiUze  Fund  assistance  to  enhance  the 
abiUty  of  the  intermediary  to  make 
grants  to  CDFIs  or  to  support  the 
formation  of  CDFIs,  as  long  as  the 
intermediary  appUcant  makes  a 
persuasive  case  that  using  Fund 
assistance  in  this  manner  wiU  further 
the  purposes  of  the  Act,  and  as  long  as 
the  intermediary's  predominant 
business  activity  will  remain  the 
provision  of  loans  and/or  development 
investments. 

IV.  Application  Packet 

Except  as  described  hereafter,  an 
appUcant  shaU  submit  the  materials 
described  in  §  1805.701  and  the 
apphcation  packet.  To  fadUtate 
coherence  and  avoid  dupUcation,  an 
appUcant  may  present  its  appUcation  in 
an  order  and  format  that  it  oeUeves  to 
be  the  most  appropriate,  provided  that 
the  requested  information  is  included 
and  that  an  index  is  provided  to  assist 
the  Fund  in  locating  the  items  lequested 
by  §  1805.701. 

If  an  appUcant  is  currentiy  certified  as 
a  CDFI,  it  may,  at  its  option,  submit  a 
copy  of  the  letter  of  certification  in  Ueu 
of  the  information  requested  in  Part  m. 
A  through  H.  of  the  appUcation  packet. 
However,  an  appUcant  should  include 
in  its  appUcation  information  that  it 
beUeves  is  relevant  to  the  substantive 
review  ofthe  appUcation  specified  in 
§  1805.802(b). 

Since  the  target  markets  served  by  an 
appUcant  pursuant  to  this  Notice  wiU 
depend  on  the  tai^et  markets  served  by 
CDFIs  funded  by  the  appUcant,  the 
appUcant  need  not  fill  out  Part  m,  C. 
Map  of  Investment  Area(s),  D.  Studies  or 
Analyses  of  Unmet  Needs,  or  L.  Target 
Market  Designation,  or  the  Investment 
Area  Designation  Worksheet.  Instead  the 
appUcant  should  describe  its  target 
markets,  which  description  may  be 
general  in  nature  and  may  include  target 
markets  that  are  regional  or  national  in 
scope.  The  appUcation  should  include  a 
general  description  and  analysis  of 
target  markets  served  by  CDFIs  and/or 
CDFIs  in  formation  which  the  appUcant 
currentiy  finances,  and  what  changes  in 
such  target  markets,  if  any,  may  be 
expected  if  the  appUcant  receives 
financial  assistance  bom  the  Fund.  If 
appUcable,  the  appUcant  should  provide 
a  Ust  of  CDFIs  or  CDFIs  in  formation 
that  it  has  financed,  and  the  amount  and 
form  of  financing,  over  at  least  the  last 
three  years. 

V.  Matching  Funds 

AppUcants  pursuant  to  this  Notice 
may  use  for  matching  funds  monies 
obtained  or  legally  committed  on  or 
after  January  1. 1996.  AppUcants 


selected  to  receive  assistance  under  this 
Notice  must  have  firm  commitments  for 
the  matching  funds  required  pursuant  to 
§  1805.600  by  no  later  than  August  31, 
1997.  The  Fund  may  recapture  and 
reprogram  funds  if  an  appUcant  fails  to 
raise  the  required  match  by  such  date. 
The  Fund  reserves  the  right  to  extend 
such  matching  funds  deadline  for 
specific  appUcants  selected  for 
assistance  if  the  Fund  deems  it 
appropriate. 

VL  Selecticm  Factors 

AppUcations  will  be  selected  on  a 
competitive  basis  in  accordance  with 
criteria  described  in  12  CFR  1805.800  to 
1805.802.  The  Fund  has  sole  discretion 
in  the  selection  of  appUcations  for 
assistance.  Special  emphasis  is  expected 
to  be  placed  on: 

(1)  The  appUcant's  track  record, 
financial  strength,  and  current 
operations; 

(2)  The  capacity,  skills,  and 
experience  of  the  management  team; 

(3)  The  quaUty  of  the  appUcant's 
comprehensive  business  plan; 

(4)  The  likelihood  that  the  appUcant 
will  be  able  to  raise  the  required 
matching  funds;  and 

(5)  The  extent  and  nature  ofthe 
potential  community  development 
impact  that  would  bie  catalyzed  by  the 
Fund's  assistance,  relative  to  the 
amount  of  such  assistance  to  be 
provided. 

The  appUcant's  track  record,  financial 
strength,  and  current  operations  are 
important  to  the  extent  they  may  be 
suggestive  about  the  prospects  for 
success  in  the  future.  In  the  case  of  a 
young  or  start-up  institution  with  no  or 
a  limited  track  record,  extra  emphasis 
wiU  be  placed  on  the  capacity,  skills, 
and  experience  of  the  appUcant's 
management  team  and  the  quaUty  of  its 
comprehensive  business  plan. 

For  the  purposes  of  evaluating 
appUcations  submitted  pursuant  to  this 
Notice,  the  Fund  wiU  evaluate  the 
extent  to  which  provision  of  financial 
assistance  by  the  Fund  to  an  appUcant 
is  likely  to  add  substantial  benefits  to 
the  CDFI  industry,  above  and  beyond 
what  the  Fund  can  expect  to  accompUsh 
with  its  core  component.  Thus  an 
appUcant  having  a  specialized  niche  or 
niches  is  important.  At  the  same  time, 
the  Fund  is  seeking  to  assist 
intermediaries  whose  potential 
customer  base  has  broad  appUcabiUty. 
For  example,  the  Fund  does  not  seek  to 
provide  financial  assistance  to  an 
intermediary  that  has  a  narrow  Ust  of 
preselected  CDFIs  it  wishes  to  finance. 
The  Fund  seeks  to  finance 
intermediaries  that  have  a  more  open- 
ended  potential  appUcant  pool  and 
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which  will  be  making  an  independent 
evaluation  of  each  application,  based  on 
criteria  specified  in  the  intermediary 
applicant's  comprehensive  business 
plan.  Moreover,  tbe  Fund  may  give  a 
preference  to  applicants  that  serve  or 
expect  to  serve  CDFIs  or  CDFIs  in 
formation  in  a  multi-state  area  or  on  a 
national  basis,  as  opposed  to  a  single 
state. 

Vn.  other  Matters 

(a)  Paperwork  Reduction  Act.  The 
reader  should  refer  to  the  revised 


interim  rule  (12  CFR  part  1805) 
published  separately  in  today's  Federal 
Register  for  details  on  the  information 
collection  requirements  of  the  rule  and 
this  Notice. 

(b)  Environmental  Impact.  Pursuant  to 
Treasury  Directive  75-02,  the 
Department  of  the  Treasury  has 
determined  that  implementation  of  the 
CDFI  Program  under  the  revised  interim 
rule  is  categorically  excluded  from  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  and  does  not 


require  an  environmental  review.  The 
determination  is  available  for  public 
inspection  between  9:30  a.m.  and  4:30 
p.m.  weekdays  at  the  office  of  the  Fuhd. 

Authority:  12  U.S.C.  4703. 4717:  Chapter 
X,  Pub.  L.  104-19,  Stat  237;  12  CFR 
1805.700. 
Kinten  S.  Moy, 

Director,  Community  Development  Financial 
Institutions  Fund. 

(FR  Doc.  97-6784  Filed  4-2-97;  1:09  pm] 
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20  CFR 

404 


.15607 


21  CFR 

74 „„ 15389 

101 15390 

510 15751 

566 15391 

558. .15301.  15751 

1 300 _ „„ 1 5391 

1309 15391 

1 31 0 1 5391 


23  CFR 

625 


.15392 


24  CFR 

50 

55 

103 


..15800 
..15800 
..15794 


25  CFR 

12 


.15610 


41 

30  CFR 


.15446 


202. 


.16121 


II 


Federal  Register  /  Vol.  62,  No.  65  /  Friday,  April  4,  1997  /  Reader  Aids 


Federal  Register  /  Vol.  62,  No.  65  /  Friday.  April  4.  1997  /  Reader  Aids 


ui 


216 16121 

243 16116 

253 15639 

32CFR 

701 „ ....15614 

552 15639 

33CFR 

117 15842 

165... 15398.  16080. 16081 

Proposed  Rutos: 

117 _ 16122 

36CFR 


63 15402. 15404 

81 1 5751 

91 1 5806 

1 80 1 561 5 

271.. 15407 

300 15411.15572 


12S8~..~.~..~ ». 15867 

38CFR 

1 _ 15400 

40CFR 

52 15751. 15844 


52 15867 

63.™ 15452.  15453,  15754 

70 16124 

300 15572 

44CFR 

64 16084 

65 1 1 6087 

67 1 6089 


.16125 


67 

47CFR 

Ch.  I - 1 6093 

0 1 5852 

1 15852 


2 1 5978 

27 16099 

36 1 541 2 

73 15858 

90 15978 

ProposMi  Rutos: 

2 16004,16129 

25 1 61 29 

63 15868 

73 15869,  15870,  15871, 

15872 
90 16004 


48CFR 

235 


.16099 


49CFR 

29 „ 15620 

1 71 1 61 07 

Ch.  Ill 16370 

367 ™ 1 54 1 7 

368 15417 

371 15417 

372 15417 


373 15417 

374 15417 

376 15417 

377 15417 

378 „ _ 15417 

533 „ 15859 

Piopoxd  RulsK 

192 16131 

195 16131 

571 15353,16131 

50CFR 

229 „ 16108 

648 15381,  15425 

679 16112 

rropoisd  Rutos: 

17 15640,  15646.  15872. 

15873 

285 16132 

630 _ 16132 

644 „ 1 61 32 

660 15874 

678 161 32 


REMINDERS 

The  Hems  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarx:e. 


RULES  GOING  INTO 
EFFECT  APRIL  4,  1997 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Streamlined  research  arxJ 
development  clause  lists; 
published  4-4-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  addKives— 
Ptioenix,  AZ  moderate 
ozone  nonattainment 
area;  reformulated 
gasoline  program 
extension;  published  2- 
18-97 

Drinking  water 
National  primary  drinking 
water  regulations — 
Radionuclides;  maximum 
contaminant  levels; 
analytical  methods; 
published  3-5-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Federal  regulatory  reform: 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
subnriissk>ns;  published  3- 
5-97 

NUCLEAR  REGULATORY 
COMMISSION 

Conduct  of  emptoyees:  CFR 
part  removed;  published  4- 
4-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworlhiness  directives: 
Air  Tractor,  Inc.;  published 
2-18-97 

Lockheed;  published  2-28-97 

Pratt  &  Whitney;  published 
2-3-97 

RoHs  Royce  pic;  published 
2-3-97 

TRANSPORTATION 

DEPARTMENT 

Federal  Highway 

Administration 

Motor  carrier  safety  standards: 
Motor  carrier  reguiatkm 
informatkxi  system; 
interpretive  guklance  in 
question  and  answer 


form;  availability; 
published  4-4-97 

TREASURY  DEPARTMENT 
Community  Development 
Financial  Institutions  Fund 

Community  development 
financial  institutions 
program;  published  4-4-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Practice  and  procedure: 
Rulemaking  nobce-and- 
comment  provistons; 
elimination;  put)lished  3-5- 
971 

RULES  GOING  INTO 
EFFECT  APRIL  5.  1997 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
'  Administration 

Airworthiness  directives: 
Airtxjs  Industrie;  put)lished 
3-28-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Exportation  arxl  importation  of 
animals  and  animal 
products: 

ExotK  Newcastle  Disease; 
disease  status  change — 
Great  Britain;  comments 

due  by  4-8-97; 

published  2-7-97 

AGRICULTURE 
DEPARTMENT 

Cooperative  State  Research, 
Education,  and  Extension 
Service 

Small  txisiness  innovation 
research  grants  program; 
administrative  proviskxis; 
comments  due  by  4-10-97; 
published  3-11-97 

AGRICULTURE 
DEPARTMENT 

Food  and  Consumer  Service 

Chikl  nutrition  programs: 

ChiM  and  adult  care  food 
program — 

Day  care  home 
reimbursenrtents; 
targeting  improvement; 
comments  due  by  4-7- 
97;  published  1-7-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservatkm  and 
management 


Northeastern  United  States 
fisheries — 

Northeast  muitispecies; 
comments  due  by  4-7- 
97;  published  3-19-97 
West  Coast  States  and 
Western  Pacifk: 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  4-8- 
97;  published  2-7-97 
Magnuson-Stevens  Fishery 
CoriservatkKi  and 
Management  Act; 
implementatkm: 
Umited  access  permits: 
central  tide  and  Ken 
registry;  comments  due  by 
4-7-97;  published  3-6-97 

DEFENSE  DEPARTMENT 

Acquisitkxi  reguiatnns: 
Berry  Amerxlment 
applk»tk>n  to  synthetic 
fabric  and  coated 
synthetic  fatxic  and 
contracts  and 
sutxxxitracts  for 
conrwnercial  items; 
comnttents  due  by  4-8-97; 
published  2-7-97 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 

Commission 

Natural  gas  companies 
(Natural  Gas  Act): 
AuttK>rizatx>n  to  construct, 
operate,  or  modify 
facilities  used  for 
exportatkxi  or  importatkx) 
of  natural  gas;  comments 
due  by  4-11-97;  published 
2-10-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkm 
plans: 

Preparatkxi,  adoption,  and 
submittal— 
Sulfur  oxkle  (sulfur 
dk>xkJe)  emissk>ns 
reductkin;  comments 
due  by  4-11-97; 
published  3-20-97 
Air  quality  implementatkyi 
pton&;  approval  arxJ 
pronrxjigatkxi;  varkxis 
States: 

Delaware;  comments  due  by 
4-11-97;  published  3-12- 
97 

IHinois;  comments  due  by  4- 

11-97;  published  3-12-97 
Oregon;  comments  due  by 

4-7-97;  published  3-7-97 
Pennsylvania;  comments 

due  by  4-10-97;  published 

3-11-97 

Virginia:  comments  due  by 
4-11-97;  published  3-12- 
97 
Air  quality  impiementatxxi 

plans:  VAVapproval  and 


promulgatnn;  various 

States;  air  quality  planning 

purposes;  desigriatkm  of 

areas: 

Oregon:  comments  due  by 

4-7-97;  published  3-7-97 
Virginia;  comments  due  t>y 

4-11-97;  published  3-12- 

97 

WasNngton  et  al.; 
comments  due  by  4-7-97; 
published  3-7-97 
Hazardous  waste  program 
authorizatxxis: 
Nevada;  comments  due  by 
4-7-97;  published  3-7-97 
FEDERAL 
COMMUNICATIONS 

Radk)  statnns;  table  of 
assignments: 
Ari^ansas;  comments  due  by 

4-7-97;  pubished  2-21-97 
klaho;  comments  due  by  4- 

7-97;  published  2-21-97 
Illinois;  comments  due  by  4- 

7-97;  published  2-21-97 
Kentucky;  comments  due  by 

4-7-97;  published  2-21-97 
Louisiana;  comments  due  by 

4-7-97;  published  2-21-97 
Montana;  comments  due  t>y 

4-7-97;  pubished  2-21-97 
North  Dakota;  comments 

due  by  4-7-97;  published 

2-21-97 

Tennessee;  comments  due 
by  4-7-97;  published  2-21- 
97 

Utah;  comments  due  t>y  4- 
7-97;  published  2-21-97 

Washington;  comments  due 
by  4-7-97;  published  2-21- 
97 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 
Robert  T.  Stafford  Disaster 
Relief  and  Emergency 
Assistance  Act- 
Criminal  and  Civl 
penaNies;  comments 
due  by  4-11-97; 
published  2-10-97 

GOVERNMENT  ETHICS 
OFFICE 

Conflct  of  interests; 
Executive  agerwy  ettiics 
trainirig  programs; 
comments  due  by  4-11- 
97;  published  3-12-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  addrtives: 
Paper  arvj  pepertx)ard 
components — 
Perfhxxoalkyl  sut)stituted 
phophate  ester  acids. 
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ammonium  salts: 
comments  due  bf  4-7- 
97:  published  3-7-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Sarvtoa 
Fetowships.  internships, 
training: 

Nationai  Institutes  of  Heaim 
dinicat  research  loan 
repayment  program  for 
IndMduais  from 
dteacVantaged 
backgrounds;  comments 
due  by  4-11-97;  published 
2-10-97 
JUSTICE  DEPARTMENT 
Privacy  Act;  irrplementation; 
conwnents  due  t>y  4-7-97; 
pubished  3-7-97 


PERSONNEL  MANAGEMENT 
OFFICE 

Employment 
Reduction  in  force — 
Retention  service  credit 
received  based  on  job 
performance;  comments 
due  by  4-7-97; 
published  2-4-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
British  Aerospace; 
comments  due  by  4-9-97; 
published  2-28-97 
Construcciones 
Aeronaulicas,  S.A.; 
comments  due  by  4-10- 
97;  published  3-3-97 


Eurocopter  Deutschland 

Qmt)H;  comments  due  by 

4-7-97;  published  2-4-97 
McDonnell  Douglas; 

comments  due  by  4-7-97; 

published  2-26-97 
Mitsubishi;  comments  due 

by  4-7-97;  published  2-26- 

97 
Raytheon;  comments  due  by 

4-7-97;  published  1-29-97 
Class  D  airspace;  comments 
due  by  4-7-97;  published  2- 
20-97 
Class  E  airspace;  comments 
due  by  4-7-97;  published  2- 
19-97 

TREASURY  DEPARTMENT 
Intamal  Revenue  Service 
Income  taxes,  etc: 


Basis  reduction  due  to 
discharge  of 
indetjtedness;  comments 
due  by  4-7-97;  published 
1-7-97 

Income  taxes: 

Inflatiorvindexed  detit 
instruments;  cross- 
reference;  comments  due 
by  4-7-97;  published  1-6- 
97 

Ot)ligatiorvshifting 
transactions,  multiple- 
party;  realized  income  and 
deductions;  comments 
due  by  4-8-97;  published 
12-27-96 
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BriefingB  on  how  to  uae  dw  Fedanl  Register 

Por  infonnation  on  briefings  in  Washington.  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 
For  infonnation  on  briefings  in  Kansas  Qty  and 
Independence,  MO,  Long  Beach  and  San  Francisco,  CA, 
and  Anchorage,  AK,  see  the  announcement  in 
Reader  Aids. 


Now  AvaiUbie  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Govenunem  Printing 
Office  (GPO).  CFR  titles  wiD  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  19%  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  die  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
ofGcial  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  vcdumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara/cfr 

For  additional  infonnation  on  GPO  Access  products, 
services  and  access  methods,  see  page  n  or  contact  die 
GPO  Access  User  Support  Team  via; 

it    Ptwne:  toil-free:  1-888-293-6498 


#    Email:  {poaccessOgpo.gov 
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Subscriptions: 

Paper  or  fiche 

202-512-1800 

Assistance  with  public  subscriptions 

512-1806 

General  online  information 

202-512-1530 

l-888-293-«498 

Single  copies^Mck  copies: 

Paper  or  fiche 

512-1800 

Assistance  with  public  single  copies 

512-1803 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche 

523-5243 

Assistance  with  Federal  agency  subscriptions 

523-5243 

For  oihar  toUphoiM  numbers,  see  tbe  Reader  Aids  tectiaa  at  ths  end  of 


NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Doomient 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

http://wwwjiara.gov/nara^iBdTegMdh/(ldboutJibnl 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  info9fedreg.nara.gov 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  tbe  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:        Sponsored  by  tbe  GfTice  of  tbe  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  boura)  to  present: 

1.  Tbe  raiaUtory  process,  with  a  focus  on  the  Federal  Register 

systaO)  and  the  public's  role  in  tbe  development  of 
regulations. 

2.  Tba  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  tbe  FR/CFR  system. 
WHY:       To  provide  tbe  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  tbem. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  April  15,  1997  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street.  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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Agricultural  Marketing  Service 

NOTICES 

Northeast  Interstate  Dairy  Compact: 
Compelling  public  interest,  16539 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Farm  Service  Agency 

See  Riiral  Business-Cooperative  Service 

See  Rural  Housing  Service 

See  Rural  Utilities  Service 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Alcoholic  beverages: 

Wine;  labeling  and  advertising — 
Camay  Beaujolais  wine  designation,  16479-16490 
PROPOSED  RULES 
Alcohol;  viticultural  area  designations: 

Mendocino  Ridge,  CA,  16502-16506 

Army  Department 

See  Engineers  Corps 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  16540 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etCv 
Native  American  programs — 
Social  and  economic  development  projects;  correction, 

16593 
Temporary  assistance  to  needy  families;  correction, 
16592-16593 

Civil  Rights  Commission 

NOTICES 

Meetings:  State  advisory  committees: 
Rhode  Island.  16539 

Coast  Guard 

RULES 
Pollution: 

Vessels  carrying  oil;  response  plans;  CFR  correction, 
16492 
PROPOSED  RULES 
Regattas  and  marine  parades: 

Fort  Myers  Beach  Offshore  Grand  Prix,  16513-16514 

Commerce  Department 

See  Onsus  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings:  Sunshine  Act,  16562-16563 


Customs  Service 

NOTICES 

Coimtry  of  origin  marking: 
Wearing  apparel,  16644-16646 

Defense  Department 

See  Engineers  Corps 
See  Navy  Department 
PROPOSED  RULES 

Civilian  health  and  medical  program  of  imiformed  services 
(CHAMPUS): 
TRICARE  program;  nonavailability  statement 
requirement,  16510-16513 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Buster  Brown  Apparel,  Inc.,  16615-16616 

Leica,  Inc..  et  al.,  16614-16615 

R  and  W  Apparel  et  al.,  16616 
Grants  and  cooperative  agreements:  availability,  etc.: 

Job  Training  Partnership  Act — 
Title  in  older  dislocated  workers  demonstration 
program,  16616-16625 
NAFTA  transitional  adjustment  assistance: 

Ekco  Group,  Inc.,  16626 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

NOTICES 

Environmental  statements:  notice  of  intent: 
Dade  County,  FL  erosion  control  and  hiuricane 

protection  project:  Sunny  Isles  modification.  16563 

Environmental  Protection  Agency 

RULES 

Reporting  and  recordkeeping  requirements.  16492-16493 
NOTICES 
Meetings: 
National  Environmental  Justice  Advisory  Council.  16566- 
16569 

Farm  Service  Agency 

RULES 

Program  regulations: 
Community  fadhties  grant  program,  16465-16473 

Federal  Aviation  Administratkm 

RULES 

Airworthiness  directives: 

Airbus  Industrie,  16473-16474 

Construcciones  Aeronauticas.  S.A.,  16474-16475 

Rolls-Royce  pic.  16475-16477 

Textron  Lycoming  et  al.,  16477-16479 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Omnibus  Consolidated  Appropriations  Act  of  1997 — 
Wireless  communications  service;  2305-2320  and  2345- 
2360  MHz  bends,  16493-16498 
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PfK>POSED  RULES 
Radio  services,  special: 
Fixed  microwave  services — 
Local  multipoint  distribution  service;  28  GHz  and  31 
GHz  bands  use.  16514-16518 
NOTICES 
Meetings;  Sunshine  Act,  16569-16570 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  16570-16577 
Submission  for  0MB  review;  comment  request,  16578 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Calpine  Power  Services  Co.  et  al.,  16566-16568 
Natiual  Gas  Policy  Act: 

Interstate  natural  gas  pipelines;  business  practices 
standards,  16568 
Applications,  hearings,  determinations,  etc.: 

Florida  Gas  Transmission  Co.,  16564 

Granite  State  Gas  Transmission,  Inc.,  16564-16565 

Natural  Gas  Pipeline  Co.  of  America,  16565-16566 

MP  Energy  Inc..  16566 

Paiute  Pipeline  Co.,  16566 

Sea  Robin  Pipeline  Co.,  16566 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 

Amerstar  Shipping  Inc.  et  al.,  16578 
Meetings;  Sunshine  Act,  16578 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control.  16578-16579 
Formations,  acquisitions,  and  mergers,  16579-16580 

Federal  Trade  Commission 

PfWPOSED  RULES 
Trade  regulation  rules: 

Home  entertainment  products;  power  output  claims  for 
amplifiers.  16500-16502 
NOTICES 
Premerger  notification  waiting  periods;  early  terminations, 

16580-16582 
Prohibited  trade  practices: 

2943174  Canada.  Inc..  16582-16583 

Advanced  Health  Care  Systems  et  al.,  16583-16584 

Amerifit,  Inc.,  16584-16585 

Bodywell  Inc.  et  al.,  16585-16586 

Guildwood  Direct  Ltd.,  16586-16587 

KCD  Holdings,  lac,  et  al..  16587-16590 

FIsli  and  Wildlife  Service 

PROfOSEO  RULES 

Endangered  and  threatened  species: 
Desert  bighorn  sheep;  Peninsular  Ranges  population. 
16516-16519 
NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Iron  County,  UT;  Utah  prairie  dog.  16603 


Food  and  Drug  Administration 

NOTICES 

Medical  devices: 
Harrison  Fetal  Bladder  Stent  Set  (Lowery  modification); 
humanitarian  device  exemption  approval,  16593 

General  Accounting  Office 

NOTICES 
Meetings: 
Federal  Accounting  Standards  Advisory  Board.  16590- 
16591 

Health  and  Human  Services  Department 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  16591 

Committees;  establishment,  renewal,  termination,  etc.: 
Vital  and  Health  Statistics  National  Committee,  16592 

Grants  and  cooperative  agreements;  availability,  etc.: 

Adolescent  family  life  demonstration  projects;  correction, 
16592 

Immigration  and  Naturalization  Service 

NOTICES 
Immigration: 

Direct  mail  program;  expansion,  16607-16608 
Temporary  protected  status  program  designations: 

Liberia,  16608-16610 

Indian  Health  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  16594 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 

Enviroiunental  statements;  availability,  etc.: 
Central  Utah  Water  Conservancy  District — 
Wasatch  County  water  efficiency  project  and  Daniel 

replacement  project;  efficiency  improvements, 

16602-16603 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  16646 

International  Trade  Administration 

NOTICES 
Antidumping: 
Carbon  steel  butt-weld  pipe  fittings  fitim — 

Thailand.  16541-16542 
Ferrovanadium  and  nitrided  vanadium  from — 

Russian  Federation.  16542-16543 
Steel  concrete  reinforcing  bars  from — 

Turkey,  16543 
Vector  supercomputers  from — 

Japan,  16544-16547 
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Welded  carbon  steel  pipe  and  tube  fitnn 

Turkey,  16547-16549 
Antidumping  duty  orders  and  findings: 

Intent  to  revoke,  16540-16541 
Countervailing  duties: 
Carbon  steel  products  from — 

Sweden,  16549-16551 
Cut-to-length  carbon  steel  plate  from — 

Sweden,  16551-16554 
Hot-rolled  lead  and  bismuth  carbon  steel  products  from — 
United  Kingdom,  16555-16560 
Applications,  hearings,  determinations,  etc.: 
University  of— 
Arizona,  16549 

international  Trade  Commission 

NOTICES 

hqport  investigations: 
Open-end  spim  rayon  singles  yam  from — 

Austria.  16606-16607 
Ultra  high  temperature  milk  from — 
Canada,  16607 

Justice  Department 

See  Immigration  and  Nattuvlization  Service 

Labor  Department 

See  Employment  and  Training  Administration 
NOTICES 
Privacy  Act: 
Systems  of  records,  16610-16614 

Land  Management  Bureau 

NOTICES 

Oil  and  gas  leases: 

Wyoming,  16603 
Recreation  management  restrictions,  etc.: 

King  Range  National  Conservation  Area,  CA; 
supplementary  rules,  16603-16604 

National  HighiMay  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  16640-16641 

Nationai  Institutes  of  Health 

NOTICES 
Meetings: 

National  Institute  of  Environmental  Health  Sciences. 
16595 

National  Institute  on  Aging,  16594-16595 

National  Library  of  Medicine,  16595 

Research  Grants  Division  special  emphasis  panels,  16595 
Privacy  Act: 

Systems  of  records,  16596-16602 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Atlantic  shark,  16648-16657 
PROPOSED  RULES 
Marine  mammals: 
Incidental  taking — 
North  Atlantic  right  whale,  etc.;  take  reduction  plan, 
16519-16538 


NOTICES 
Meetings: 

Gulf  of  Mexico  Fishery  Management  Council.  16560- 
16562 
Permits: 
Marine  mammals,  16562 

National  Parit  Service 

NOTICES 

National  Trails  System: 

North  Country  National  Scenic  Trail,  MI  and  OH,  16604 
Oil  and  gas  plans  of  operation;  availability,  etc.: 

Big  Thicket  National  Preserve,  TX,  16604-16605 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Naval  Air  Station  Lemoore  et  al.,  CA;  F/A-18  EF  aircraft 
introduction  for  West  Coast,  16563-16564 

Neighborhood  Reinvestment  Coiporation 

NOTICES 

Meetings;  Simshine  Act,  16626 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conunent  request  16626- 
16627 

Massachusetts;  discontinuance  of  NRC  regulatory  authority 

within  commonwealth,  16628-16629 
Regulatory  guides;  issuance,  availability,  and  withdrawal. 

16629-16630 
Reports;  availability,  etc.: 
License  applications  to  distribute  byproduct  material  to 
persons  exempt  from  NRC  license  requirements; 
standard  review  plan,  16630-16631 
Applications,  hearings,  determinations,  etc.: 
Connecticut  Yankee  Atomic  Power  Co.;  correction,  16627 
U.S.  Enrichment  Corp.,  16627-16628 

Personnel  Management  Office 

RULES 

Prevailing  rate  systems;  correction,  16465 
NOTICES 

Locality  pay;  President's  Pay  Agent;  salary  tables 

1997  pay  adjustments,  16631-16632 
Meetings: 

National  Partnership  Council,  16632 

«. 
Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
North  Shapleigh,  ME,  16632 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Reciantation  Bureau 

NOTICES 

Agency  information  collection  activities:" 
Proposed  collection;  comment  request.  16605-16606 
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Resaarch  and  Special  Programs  Administration 

Nonccs 

Pipeline  safety;  waiver  petitions: 
Pine  Needle  LNG  Co..  16641-16642 

Rural  Businasa-Cooperative  Service 

RULES 

Program  regulations: 
Community  facilities  grant  program,  16465-16473 

Rural  Housing  Service 

RULES 

Program  regulations: 
Community  facilities  grant  program,  16465-16473 

Rural  Utilities  Service 

RULES 

Program  regulations: 
Community  facilities  grant  program,  16465-16473 

Securities  and  Exchange  Commission 

Nonccs 

Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Stock  Exchange.  Inc.,  16632-16634 

MBS  Clearing  Corp.,  16634-16635 

National  Association  of  Securities  Dealers,  hic,  16635- 
16638 

Participants  Trust  Co.,  16638-16639 

Sutetance  Atxise  and  Mental  Health  Services 

Administration 
Nonccs 

Grants  and  cooperative  agreements;  aveiilability,  etc.: 
Knowledge  development  and  application  cooperative 
agreements,  16602 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Iowa,  16490-16492 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Montana,  16506-16507 

Utah,  16507-16509 

Virginia.  16509-16510 
NOTICES 
Agency  inforfhation  collection  activities: 

Proposed  collection;  comment  request,  16606 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 

Transportation  Administrative  Service  Center,  Director, 
16498-16499 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  16639- 
16640 
Aviation  proceedings: 

Agreements  filed;  weekly  receipts,  16640 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 

See  Customs  Service 

See  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  16642- 
16644 


Separate  Parts  In  This  issue 

Part  11 

Department  of  Commerce,  National  Oceanic  and 
Atmospheric  Administration,  16648-16657 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Ckxle  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFR  Part  532 

mN3206-AH5» 

Prevailing  Rate  Systems;  Abolishment 
of  San  Joaquin,  Califomia, 
Nonappropriated  Fund  Wage  Area; 
Correction 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule;  correction 
amendment. 


SUMMARY:  This  document  contains  a 
correction  of  the  final  rule  abolishing 
the  San  Joaquin,  Califomia, 
nonappropriated  fund  (NAF)  Federal 
Wage  System  (FWS)  wage  area. 

EFFECTIVE  DATE:  February  21, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Frank  Derby.  (202)  606-2848. 

8UPPLEMOITARY  INFORMATION:  This 
docimient  contains  a  correctioD  of  a 
regiilation  that  was  published  as  an 
interim  nile  on  September  17, 1996  (61 
FR  48817)  and  adopted  as  final  without 
changes  on  January  22. 1997  (62  FR 
3195).  The  effective  date  section  had  an 
incorr^  date  for  the  conversion  of  NAF 
wage  employees  bom  the  San  Joaquin, 
CA,  NAF  wage  schedule  to  the 
Sacramento,  CA,  NAF  wage  schedule. 

List  of  Subjects  in  5  CFR  Part  32 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 
Office  of  Peraoniisl  Management 
Jan«B.Kiiig. 
Director. 

Accordingly,  5  CFR  Part  532  is 
corrected  by  making  the  following 
correcting  amendment 


PART  532— PREVAIUNG  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Aotliority:  5  U.S.C.  5343.  5346;  $  532.707 
also  issued  under  5  U.S.C.  552. 

2.  On  page  3195,  second  column,  the 
second  sentence  of  the  effective  date 
section  is  corrected  to  read:  "Employees 
currently  paid  rates  from  the  San 
Joaquin,  CA,  NAF  wage  schedule  v»rill 
continue  to  be  paid  firom  that  schedule 
until  their  conversion  to  the 
Sacramento,  CA,  NAF  wage  schedtile  on 
April  19, 1997,  the  effective  date  of  the 
next  Sacramento,  CA,  wage  schedide." 

[FR  Doc.  97-6719  FUed  4-4-97;  8:45  am] 
BNUNO  CODE  mS-OI-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Parts  1901, 1940. 1951, 2003, 
arKf  3570 

RINOSTS^CIO 

Community  Facilities  Grant  Program 

AQBICY:  Rural  Housing  Service,  Rural 
Business-Cooperative  Sovice.  Rural 
Utilities  Service,  and  Farm  Sorvice 
Agency.  USDA. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  The  Rural  Housing  Service 
(RHS).  formerly  th^  Rural  Housing  and 
Community  Development  Service 
(RHCDS),  a  successor  agency  to  the 
Farmers  Home  Administration  (FmHA), 
promulgates  a  new  regulation  for 
Community  Facilities  Grants  (CFG). 
This  action  implements  legislation 
which  authorizes  grants  for  developing 
essential  community  ^Kilities.  RHS  also 
amends  its  existing  regulations  that  are 
to  be  utilized  in  administering 
Community  Facilities  grants.  The 
intended  effect  of  this  action  is  to 
publish  regulations  and  application 
processing  procedures  to  implement 
this  new  grant  program. 
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DATES:  These  interim  regulations  are 
effective  April  7. 1997.  Conunents  must 
be  received  on  or  before  June  6. 1997. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Director.  Regulations 
and  Paperwork  Management  Division, 
Rural  Housing  Service,  U.S.  Department 
of  Agriculture,  Stop  0743, 1400 
Independence  Ave.  SW..  Washington, 
DC  20250-0743.  Comments  may  also  be 
submitted  via  the  Internet  by  addressing 
them  to  "commentsdrus.usda.gov"  and 
must  contain  "Grants"  in  the  Subject 
All  comments  will  be  made  available  for 
public  inspection  during  regular  work 
hours  at  the  above  address. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Jennifer  Barton,  Loan  Specialist. 
Community  Programs  Division,  Rural 
Housing  Service,  U.S.  Department  of 
Agriciilture,  Stop  3222,  South 
Agriciilture  Building,  1400 
Independence  Avenue  SW., 
Washington.  DC  20250-3222,  telephone 
(202) 720-1504. 

SUPPLEMENTARY  MFORMATKM: 

flawrification 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget 

Environmental  In^tact  Statement 

This  docimient  has  l>een  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G.  "Environmental  Program."  It 
has  been  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affacidng  the  quality 
of  the  himian  environment  and,  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Civil  Jnstice  Refbra 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12988.  Gvil 
Justice  Reform.  In  accordance  with  this 
rule:  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule  except  as  specifically  prescribed  in 
the  rule;  and  (3)  administrative 
proceedings  of  the  National  Appeals 
Division  in  accordance  with  7  CFR  part 
11  must  be  exhausted  before  bringing 
suit  in  court  challenging  action  taken 
under  this  rule. 
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Unfiinded  Mandates  Refann  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  trilml  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
the  Agency  generally  must  pre{}are  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  Mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  milHon  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  reqtiires  the 
Agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective,  or  least  biutiensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Regulatory  Flexibility  Act 

Pursuant  to  the  RegiUatory  Flexibility 
Act,  5  U.S.C  §  605(b),  the  Rural  Housing 
Service  (RHS)  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
due  to  the  small  amount  of  funds  being 
infused  into  the  economy.  Because  it 
also  will  not  require  small  entities  to  do 
more  than  large  entities  to  participate  in 
the  program,  a  Regulatory  Flexibility 
Analysis  has  not  been  prepared. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reducti(m  Act  of  1995,  the  Agency 
announces  its  intention  to  seek  Office  of 
Management  and  Budget  (C^4B) 
approval  of  new  reporting  and 
recordkeeping  requirements.  These 
requirements  have  been  approved  by 
emergency  clearance  by  OMB  under 
OMB  Control  Number  0575-0173. 

The  Agency  offers  direct  and 
guaranteed  loans  fof  the  development  of 
essential  community  facilities  in  rural 
areas.  This  rule  will  add  a  CFG  program 
to  the  services  currently  available.  Many 
rural  communities  have  experienced 
significant  economic  stress  over  the 
years.  The  economies  of  most  rural 
commimities  were  dependent  upon  the 
agricultural  sector.  In  many  cases,  the 
problems  caused  by  the  structural 
changes  in  agriculture  have  been 
exacerbated  by  other  factors  such  as 


isolation,  inadequate  child  care,  closing 
of  many  small  manufacturing  plants, 
and  lack  of  health  care.  At  the  same 
time,  rapidly  developing  technology, 
such  as  telecommunications,  has 
brought  new  opportunities. 
Unforttmately,  many  rural  communities 
have  suffered  such  severe  economic 
constraints  for  so  long  that  they  are 
unable  to  provide  their  residents  with 
the  basic  services  needed  to  improve 
their  quality  of  life.  The  Community 
Facilities  (CF)  programs  assist  these 
poorest  rural  communities  with 
financial  resources  to  develop  or 
improve  health  care  facilities,  child  care 
centers,  schools,  libraries,  fire  and 
rescue  buildings  and  equipment,  town 
halls,  street  improvements,  and  so  on. 
When  these  basic  services  become 
available  to  residents,  the  conununity 
becomes  stronger  and  better  equipped  to 
continue  its  economic  and  community 
development  efforts. 

The  information  requested  by  the 
Agency  is  vital  to  making  prudent 
lending,  monitoring,  and  servicing 
decisions.  The  Agency  must  determine 
that  the  applicant  is  eligible  and  the 
project  is  financially  feasible  before 
making  a  loan  or  awarding  a  grant. 
Aimual  audits  and  certain  other 
management  reports  are  required  to 
ensure  that  the  project  remains  viable 
and  that  the  services  are  being  provided. 
Other  information  may  be  required  for 
servicing  loans. 

The  public  burden  for  the  CF  loan 
programs  has  been  previously  approved 
by  OMB.  The  Agency  intends  to 
establish  a  new  information  coUection 
docket  for  7  CFR  part  3570,  subpart  B, 
which  will  contain  only  those 
additional  items  required  for  the  CF 
grant  program. 

Public  Burden  in  7  CFR  Part  3570, 
Subpart  B 

At  this  time,  the  Agency  is  requesting 
OMB  clearance  of  the  following  burden: 

Form  RD  3570-3,  "Agreement  for 
Administrative  Requirements  for 
Community  Facilities  Grants."  This 
docixment  serves  as  the  contract 
between  the  Agency  and  the  grantee. 
The  agreement  sets  forth  the  rights  and 
responsibilities  of  both  parties  to  the 
grant.  The  grantee  reads  and  signs  the 
form. 

Paragraph  3570.11(c).  This  paragraph 
requires  grant  applicants  to  certify,  in 
writing,  that  they  are  unable  to  finance 
the  proposed  project  fit)m  their  own 
resources,  through  commercial  credit  at 
reasonable  rates  and  terms,  or  other 
funding  sources  without  CFG  program 
assistance.  This  helps  meet  the  statutory 
intent  that  these  grants  are  awarded 


only  to  the  neediest  rural  communities 
who  have  no  other  financial  resources. 

Estimate  of  Burden:  PubUc  reporting 
burden  for  this  collection  is  estimated  to 
range  from  15  minutes  to  1  hour  per 
response. 

Respondents:  Associations,  public 
entities,  nonprofit  corporations,  and 
federally  recognized  Indian  tribes 
seeking  CFG  funding  to  provide 
essential  community  facilities  to  the 
residents  of  the  poorest  rural 
communities. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Number  of  Responses  per 
Respondent:  1.7. 

Estimated  Total  Annual  Burden  on 
Respondents:  234  hours. 

Ine  subject  regulation  is  published 
for  public  review  and  comment. 
Additional  copies  of  the  interim  rule  or 
copies  of  the  referenced  forms  may  be 
obtained  from  Barbara  Williams, 
Regulations  and  Paperwork 
Management  Division,  at  (202)  720- 
9734.  Comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
iiiformation  will  have  practical  utility: 
(b)  the  accuiracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assimiptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
coUection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized,  included  in  the  request  for 
OMB  approval,  and  will  become  a 
matter  of  public  record.  Comments 
should  be  submitted  to  the  Desk  Officer 
for  Agricultiu-e,  Office  of  Informatien 
and  Regulatory  Afiiairs.  Office  of 
Management  and  Budget.  Washington, 
D.C.  20d03,  and  to  Barbara  Williams. 
Regulations  and  Paperwork 
Management  Division,  U.S.  Department 
of  Agriculture,  Rural  Housing  Service, 
Stop  0743, 1400  Independence  Avenue 
SW.,  Washington,  D.C.  20250.  A 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication  of  this 
rule. 

Intra^vemmental  Review 

This  program  is  fisted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
number  10.766  and  is  subject  to  the 
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provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  The  Agency  has  conducted 
intergovenunental  consultation  in  the 
manner  delineated  in  RD  Instruction 
1940-J. 

Discussion  of  Interim  Rule 

It  is  the  policy  of  the  Department  that 
rules  relating  to  public  property,  loans, 
grants,  benefits,  or  contracts  shall  be 
published  for  public  comment  not 
withstanding  the  exemption  of  5  U.S.C. 
553  with  respect  to  such  rules. 

The  purpose  of  this  rule  is  to 
implement  section  763  of  Pub.  L.  104- 
127  which  amends  section  306(a)  of  the 
Consolidated  Farm  and  Rural 
Development  Act  (CONACT).  This 
statutory  amendment  created 
Community  Facilities  (CF)  grants,  and 
specifically  authorized  up  to  $10 
million  per  fiscal  year  for  this  program. 
In  creating  the  CF  grant  program, 
Congress  recognized  that  many  rural 
poverty-stricken  communities  are  not 
eligible  for  RHS's  direct  or  guaranteed 
CF  loan  programs  and.  therefore,  have 
no  access  to  assistance  for  essential 
community  facilities  such  as  health 
care,  public  safety,  and  fire  protection 
services. 

Due  to  the  recent  natiual  disasters 
that  have  occiured  in  the  southern  and 
midwestem  areas,  many  of  our  poorest 
rural  communities  are  faced  wiUi 
devastation.  Many  communities  are  in 
emergency  situations  as  a  result  of  the 
tornadoes  and  flooding  and  need 
assistance  in  restoring  basic  services  to 
their  residents.  These  grant  funds  will 
help  at  a  time  when  they  are  the  most 
needed. 

Background 

However,  this  action  is  to  comply 
with  public  law  and  any  delay  would  be 
contrary  to  the  public  interest. 
Comments  are  being  solicited  on  this 
interim  final  rule  and  will  be  considered 
in  development  of  the  final  rule.  The 
Department  is  making  this  action 
effective  immediately  upon  pubUcation 
in  the  Federal  Register. 

The  CF  grant  program  will  work  in 
conjunction  with  the  CF  loan  programs. 
For  those  poverty-stricken  communities, 
the  grant  program  will  provide  the 
minimum  amount  sufficient  for 
feasibihty  purposes  to  bridge  the  gap 
enabling  commtmities  to  afford  the 
Agency's  loan  programs.  Failure  to 
implement  this  rule  as  quickly  as 
possible  denies  access  to  this  essential 
program  for  these  communities. 

Inere  is  no  historical  data  available  to 
quantify  benefits.  However,  the  benefit 
to  be  derived  from  the  program  is  the 


opportunity  to  invest  in  essential 
community  fadUties  in  rural  areas, 
thereby  improving  the  availability  and 
expertise  of  services  in  rural 
communities  so  rural  residents  can 
enjoy  an  improved  ouaUty  of  life. 

The  interim  rule  describes  the 
procedures  for  applying  for  and 
obtaining  this  gtant  assistance.  The 
Agency  is  providing  for  public  comment 
to  allow  those  who  wish  to  suggest 
alternative  rule  provisions  or  courses  of 
action  in  implementing  this  program  an 
opportxmity  to  express  their  views. 

CFG  funas  shall  be  awarded  to 
eligible  associations,  units  of  general 
local  government,  nonprofit 
corporations,  and  federally  recognized 
Indian  tribes.  These  same  applicants  are 
eligible  to  apply  for  other  CF  financial 
assistance. 

The  statute  requires  that  CFG  funds  be 
used  to  provide  the  Federal  share  of  the 
cost  of  developing  specific  essential 
community  facilities  in  rural  areas.  The 
amount  of  the  CFG  funds  for  a  facility 
shall  not  exceed  75  percent  of  the  cost 
of  developing  the  facility  and  provide 
for  a  graduated  scale  for  the  amoimt  of 
the  Federal  share,  with  higher  Federal 
shares  for  facilities  in  communities  that 
have  lower  community  population  and 
income  levels.  The  Agency  has 
developed  a  scale  to  predetermine  grant 
funding  percentages  based  on 
population,  project  location,  and  the 
income  of  the  community  being  served 
by  the  facility.  The  Agency  has  further 
determined  that  to  better  utilize  limited 
funds  available  under  the  program,  the 
maximum  amount  of  grant  assistance  is 
further  limited  to  the  minimimi  amount 
sufficient  for  feasibility  purposes  to 
provide  for  facility  operation  and  this 
amount  shall  not  exceed  50  percent  of 
a  State's  annual  allocation  or  $50,000. 
whichever  is  greater. 

Eligibility 

Grants  may  be  made  to  associations, 
federally  recognized  Indian  Tribes, 
nonprofit  corporations,  and  public 
bodies  serving  rural  areas.  Rural  area 
determinations  will  be  made  to 
ascertain  the  eligibility  of  the  applicant 
and  the  proposed  facility.  The 
procedure  established  in  this  rule  to 
determine  eligible  grant  areas  is  based 
on  density  requirements  used  by  the 
Agency  in  other  programs. 

In  accordance  with  section 
306(a)(19)(B)(u)  of  the  CONACT.  CFG 
funds  may  be  used  to  pay  up  to  75 
percent  of  the  cost  to  develop  the 
essential  commimity  facility.  The 
remaining  25  percent  becomes  the 
applicant's  responsibility.  Other 
funding  participation  through  either 
leveraging,  local  fundraising.  other  CF 


financial  assistance,  or  appUcant 
contribution  vfiU  enable  CFG  funds  to 
reach  a  broader  range  of  rural  economic 
development  efforts.  The  25  percent 
requirement  must  be  in  accordance  with 
7  CFR  part  3015,  "Uniform  Federal 
Assistance  Regulations,"  7  CFR  part 
3016,  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,"  or  7  CFR  part 
3019,  "Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher' 
Education,  Hospitals,  and  Other  Non- 
profit Organizations,"  as  apphcable. 
Under  7  CFR  parts  3015.  3016.  and 
3019,  matching  funds,  with  certain 
exceptions,  cannot  come  from  another 
Federal  grant  program. 

No  Federal  funds  for  this  program 
will  be  granted  to  an  applicant  who  has 
an  outstanding  delinquent  Federal  debt 
until  the  delinquent  account  has  been 
paid  in  full.  Funds  will  not  be  granted 
to  an  applicant  if  an  outstanding 
judgment  has  been  obtained  by  the 
United  States  in  a  Federal  Court  (other 
than  in  the  United  States  Tax  Court), 
which  has  been  recorded,  unless  it  has 
been  paid  in  full  or  otherwise  satisfied. 
Definitions  referenced  in  the  interim 
final  rule  are  based  on  working 
definitions  used  by  the  Agency  or  other 
Federal  agencies  for  similar  programs. 
The  term  "rural"  and  "rural  area"  and 
"primarily"  were  taken  from  related 
program  regulations  also  under 
authority  of  the  CONACT.  The  essential 
community  facility  must  be  located  in  a 
rural  area  and  serve  primarily  rural 
areas.  "Rural"  and  "Rural  Area"  in  this 
context  means  a  city.  town,  or 
unincorporated  area  that  has  a 
population  of  25.000  inhabitants  or  less. 
"Primarily"  refers  to  the  majority  of  the 
residents  and  businesses  being  served 
by  the  facility  which  must  be  at  least  51 
percent  ruraL  > 

Application  Process 

Since  the  Agency  is  adding  CFG  funds 
to  the  services  it  currently  offers, 
applicants  need  only  submit  one 
application  to  apply  for  CF  financial 
assistance.  Application  requirements 
include  submission  of  an  "Apphcation 
for  Federal  Assistance"  and  other 
supporting  documentation  which  is 
consistent  with  each  program.  The 
application  process  is  a  two-stage 
procedure  to  determine  applicant 
eligibiUty,  project  priority  status,  and 
funding  availability.  The  supporting 
documentation  required  is  necessary  for 
the  Agency  to  determine  if  the  appUcant 
is  eligible,  if  the  proposed  grant 
purposes  are  eligible,  and  to  help  the 
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Agency  select  the  best  applications  for 
funding. 

Proiect  Selection 

With  respect  to  the  CFG  program, 
secUon  306(a)(19)(B)(iii)  of  the  CONACT 
requires  use  of  a  graduated  scale  so  that 
rural  conunimities  with  low  populations 
and  low  income  levels  receive  more 
funds.  The  type  of  graduation  used  is 
left  to  the  Agency  to  determine. 
Therefore,  the  Agency  has  determined 
that  eUgible  projects  are  those  located  in 
rural  commimities  with  populations  of 
25,000  or  less  and  serving  primarily 
rural  communities  where  the  median 
household  income  of  the  area  to  be 
served  is  below  the  higher  of  the 
poverty  line  or  80  percent  of  the  State 
nonmetropoUtan  median  household 
income.  Population  and  income  are 
used  to  determine  how  much  grant 
assistance  an  applicant  is  eligible  for 
and  to  assign  points  to  prioritize 
projects  for  funding  selections.  The 
Agency  has  developed  graduated  scales 
using  the  above  criteria.  Using  these 
graduated  scales,  the  rural  communities 
with  low  populations  and  low  income 
levels  have  the  greatest  chance  of  being 
selected  for  funding  and  will  get  the 
hi^est  share  of  grant  funds. 

«ojects  will  be  selected  based  on  a 
priority  point  system,  set  out  in  the 
regulation.  Preference  is  given  to 
projects  located  in  rural  areas  with  low 
populations  and  low  income  levels.  A 
project  located  in  a  runl  community 
with  a  population  of  5.000  or  less  will 
receive  30  points,  one  with  between 
5,001  and  15,000  residents  will  be  given 
20  points,  and  one  with  up  to  the 
maximum  25,000  population  will  be 
awarded  10  points.  A  similar  scale  has 
been  designed  for  the  median  household 
income  of  the  project's  service  area. 
Eligible  communities  will  have  incomes 
below  the  poverty  line  or  specific 
percentages  of  their  State's 
nonmetropoUtan  median  household 
income.  Thirty  points  will  be  assigned 
to  those  projects  serving  communities 
with  median  household  incomes  below 
the  higher  of  the  poverty  line  or  60 
percent  of  the  Statewide  figure,  20 
points  to  those  projects  serving 
communities  with  median  household 
incomes  below  the  higher  of  the  poverty 
line  or  70  percent  of  the  Statewide 
figure,  and  10  points  to  those  projects 
serving  communities  with  median 
household  incomes  below  the  higher  of 
the  poverty  line  or  80  percent  of  the 
Statewide  figure.  Points  will  be  added  if 
the  project  is  for  health  care  or  pubUc 
safety  and  is  identified  in  the  State 
strategic  plan.  In  cases  of  special  need, 
discretionary  points  may  be  given  for 
situations  such  as  geographic 


distribution  of  grant  funds,  loss  of  a 
community  facility  due  to  an  accident 
or  natural  disaster,  or  for  any  projects 
leveraging  funds  fixDm  other  soxirces. 
The  Agency  believes  that  this  system 
will  ensure  that  CFG  assistance  is 
awarded  to  the  neediest,  most  rural 
communities  as  required  by  the 
authorizing  legislation. 

After  eacn  project  has  been  rated, 
points  will  be  totaled  and  ranked  with 
all  other  applications  in  the  State  so  that 
grants  are  awarded  competitively.  This 
selection  method  is  considered  the  best 
method  for  the  CFG  program  due  to  the 
large  number  of  applications  expected 
and  the  limited  grant  funds  availablp. 

The  Agency  monitors  and  evaluates 
each  project  it  approves  in  accordance 
with  7  CFR  parts  3015,  3016,  and  3019. 
Monitoring  typically  involves  site  visits 
by  Agency  personnel,  telephone 
conversations,  and  evaluation  of  the 
grantee's  written  activity  reports. 
Activity  reports  are  used  to  evaluate 
projects  and  must  be  in  a  measurable 
form.  Termination  of  grant  provisions  is 
in  accordance  with  7  CFR  parts  3015, 
3016,  and  3019.  These  provisions  are 
consistent  with  other  Agency  programs. 

Miflcellaneoufl 

Recipients  are  subject  to  all  applicable 
Federal  laws.  Federal  and  United  States 
Department  of  Agriculture  (USDA) 
policies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance.  Requirements  concerning 
civil  rights,  the  environment,  debarment 
and  suspension,  etc.,  have  been  listed  in 
this  rule.  These  restrictions  are 
consistent  with  other  Agency  programs. 

List  of  Subiecta 

7  CFR  Part  1901 

Civil  rights.  Compliance  reviews.  Fair 
housing.  Minority  groups. 

7  CFR  Part  1940 

Administrative  practice  and 
procedure,  Agriculture,  Allocations, 
Grant  Programs — Housing  and 
community  development.  Loan 
programs — Agriculture,  Rural  areas. 

7  CFR  Part  1951 

Account  servicing.  Grant  programs — 
Housing  and  commimity  development. 
Reporting  requirements.  Rural  areas. 

7  CFR  Part  2003 

Organization  and  functions 
(govenunent  agencies). 

7  CFR  Part  3570 

Accounting,  Administrative  practice 
and  procedure.  Conflicts  of  interests. 
Environmental  impact  statements.  Fair 
housing.  Grant  programs — Housing  and 


community  development,  Loan 
programs — Housing  and  community 
development,  Riual  areas.  Subsidies. 

Therefore,  chapters  XVin  and  XXXV 
of  title  7,  Code  of  Federal  Regulations, 
are  amended  as  follows: 

PART  1901— PROGRAM-RELATED 
INSTRUCTIONS 

1.  The  authority  citation  for  part  1901 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C  1989;  40 
U.S.C  442;  42  U.S.C.  1480,  2942. 

Subpart  E— Civil  Rights  Compliance 
Requirements 

2.  Section  1901.204  is  amended  by 
adding  a  paragraph  (a)(28)  to  read  as 
follows: 

11901,204    Compliance  reviews. 

(a)*  *  • 

(28)  Community  Facilities  Grants  in 
part  3570,  subpart  B,  of  this  title. 


PART  1940-GENERAL 

3.  The  authority  citation  for  part  1940 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C  1989;  42 
U.S.C.  1480. 

Sut)part  L— Methodology  and 
Formulas  for  Allocation  of  Loan  and 
Grant  Program  Funds 

4.  Section  1940.592  is  added  to  read 
as  follows: 

f  1940.502    Community  fadlttlee  grants. 

(a)  Amount  available  for  allocations. 
See  §  1940.552(a). 

(b)  Basic  formula  criteria,  data  source, 
and  weight.  See  §  1940.552(b). 

(1)  The  criteria  used  in  the  basic 
formula  are: 

(i)  State's  percentage  of  National  rural 
population — 50  percent. 

Ui)  State's  percentage  of  National 
rural  population  with  income  below  the 
poverty  level — 50  percent. 

(2)  I)ata  source  for  each  of  these 
criterion  is  based  on  the  latest  census 
data  available.  Each  criterion  is  assigned 
a  specific  weight  according  to  its 
relevance  in  determining  need.  The 
percentage  representing  each  criterion  is 
multiplied  by  the  weight  factor  and 
summed  to  arrive  at  a  State  factor  (SF). 
SF  (criterion  (b)(l)(i)  x  50  percent) 

+  (criterion  (b)(l)(ii)  x  50  percent) 

(c)  Basic  formula  allocation.  See 
§  1940.552(c).  States  receiving 
administrative  allocations  do  not 
receive  formula  allocations. 

(d)  Transition  formula.  The  transition 
formula  for  Community  Facilities  Grants 
is  not  used. 


(e)  Base  allocation.  See  §  1940.552(e). 
States  receiving  administrative 
allocations  do  not  receive  base 
allocations. 

(f)  Administrative  allocation.  See 

§  1940.552(f).  States  participating  in  the 
formiUa  base  allocation  procedures  do 
not  receive  administrative  allocations. 

(g)  Reserve.  See  §  1940.552(g). 
(h)  Pooling  of  funds.  See 

§  1940.522(h).  Funds  will  be  pooled  at 
midyear  and  yearend.  Pooled  funds  will 
be  p)aced  in  the  National  Office  reserve 
and  will  be  made  available 
administratively. 

(i)  Availability  of  the  allocation.  See 
§  1940.552(i). 

(j)  Suballocation  by  State  Director. 
See  §  1940.552(j). 

(k)  Other  documentation.  Not 
applicable. 

PART  1951-SERVICING  AND 
COLLECTIONS 

5.  The  authority  citation  for  part  1951 
is  revised  to  read  as  follows: 

Aitfiwrity:  5  U.S.C.  301;  7  U.S.C  1989:42 
U.S.C  1480. 

Subpart  E— Sarvicing  of  Community 
and  Insured  Business  Programs  Loans 
and  Grants 

f  1951,201    [Amended] 

6.  Section  1951.201  is  amended  by 
adding  the  words  "and  grants"  after  the 
words  "Craamunity  Facility  loans." 

PART  2003— ORGANIZATION 

7.  The  authority  citation  for  part  2003 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C  1989;  42 
U.S.C  1480;  Public  Uw  100-82. 

Subpart  A— {Amended] 

8.  Exhibit  A  of  subpart  A,  paragraph 
2,  under  the  heading  of  Assistant 
Administrator — Community  and 
Business  Programs  is  amended  by 
adding  the  words  "and  grants"  after  the 
words  "community  facility  loans." 

9.  Chapter  XXXV,  title  7,  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  part  3570  to  read  as 
follows: 

PART  3570-COMMUNITY  PROGRAMS 
Subpart  A— {Reserved] 

Subpart  B— Community  Facilities  QrMtt 
Program 

Sec. 

3570.51  General. 

3570.52  Purpose. 

3570.53  Definition. 

3570.54  Equal  opportunity  and  (air 
housing. 

3570.55-3570.56    [Reserved) 


3570.57    Authorities,  delegations,  and 

redelegation. 
3570.58-3570.59    (Reserved] 

3570.60  Processing  preapplications, 
applications,  and  completing  grant 
dockets. 

3570.61  Eligibility  for  grant  assistance. 

3570.62  Use  of  grant  funds. 

3570.63  Limitations. 

3570.64  Determining  the  maximum  grant 
assistance. 

3570.65  Project  selection  priorities. 

3570.66  [Reserved] 

3570.67  Applications  determined  ineligible. 
3570.68-3570.69    [Reserved) 

3570.70  Other  considerations. 

3570.71  Application  review,  approval  and 
obligation  of  funds. 

3570.72-3570.75    [Reserved) 
3570.76    Planning  and  performing 

development 
3570.77-3570.79    [Reserved] 
3570.80    Grant  closing  and  delivery  of 

funds. 
3570.81-3570.82    [Reserved] 

3570.83  Audits. 

3570.84  Grant  servicing. 

3570.85  Programmatic  changes. 

3570.86  Subsequent  grants. 

3570.87  Grant  suspension,  termination,  and 
cancellation. 

3570.88  Management  assistance. 

3570.89  [Reserved] 

3570.90  Exception  authority. 

3570.91  Regulations. 

3570.92  [Reserved] 

3570.93  Regional  Commission  grants. 

3570.94  Forms  and  exhibits 
3570.95-3570.99  [Reserved] 
3570.100    OMB  control  number. 

Autliority:  5  U.S.C  301;  7  U.S.C  1989. 

Subpart  A— {Reserved] 

Subpart  B— Community  Facilitias 
Grant  Program 

f  3570^1    General. 

(a)  This  subpart  outlines  Rural 
Housing  Service  (RHS)  policies  and 
authorizations  and  sets  forth  procediues 
for  making  essential  Community 
Facilities  (CF)  grants  authorized  under 
section  306(a)(19)  of  the  Consolidated 
Farm  and  Rural  Development  Act  (7 
U.S.C.  1926(a)(19)). 

(b)  Fimds  allocated  for  use  in 
accordance  with  this  subpart  are  also  to 
be  considered  for  use  by  Native 
American  tribes  within  a  State 
regardless  of  whether  State  development 
strategies  include  Indian  reservations 
vidthin  the  State's  boimdaries.  Native 
American  tribes  residing  on  such 
reservations  must  have  equal 
opportunity  along  with  oUier  rural 
residents  to  participate  in  the  benefits  of 
these  programs. 

(c)  Any  processing  or  servicing 
activity  conducted  pursuant  to  this 
subpart  involving  authorized  assistance 
to  Agency  employees,  members  of  their 
families,  close  relatives,  or  business  or 


close  personal  associates  is  subject  to 
the  provisions  of  part  1900,  subpart  D, 
of  this  title.  Applications  for  assistance 
are  required  to  identify  any  relationship 
or  association  with  an  RHS  employee. 

(d)  Copies  of  all  forms  referenced  in 
this  subpart  are  available  in  the 
Agency's  National  Office  or  any  Rural 
Development  field  office. 

(e)  An  outstanding  judgment  obtained 
against  an  applicant  by  the  United 
States  in  a  Federal  Court  (other  than  in 
the  United  Sutes  Tax  Court)  shall  cause 
the  applicant  to  be  ineligible  to  receive 
any  grant  or  loan  until  the  judgment  is 
paid  in  full  or  otherwise  satisfied. 
Agency  grant  funds  may  not  be  used  to 
satisfy  the  judgment. 

(f)  Grants  made  under  this  subpart 
will  be  administered  under,  and  are 
subject  to  parts  3015.  3016,  and  3019  of 
this  title,  as  appropriate,  and  established 
Agency  guidelhies. 

(g)  TTie  income  data  used  to  determine 
median  household  income  must  be  that 
which  accurately  reflects  the  income  of 
the  population  to  be  served  by  the 
proposed  facility.  The  median 
household  income  of  the  service  area 
and  the  nonmetropoUtan  median 
household  income  for  the  State  will  be 
determined  using  income  data  bom  the 
most  recent  deceimial  Census  of  the 
United  States. 

{357052    Purpose. 

The  purpose  of  the  Community 
Facilities  grant  program  is  to  assist  in ' 
the  development  of  essential 
community  faciUties  in  rural  areas.  The 
Agency  will  authorize  grant  funds  on  a 
graduated  basis.  Eligible  applicants 
located  in  small  commimities  with  low 
populations  and  low  median  household 
incomes  may  receive  a  higher 
percentage  of  grant  funds.  The  amount 
of  grant  funds  provided  for  a  fadfity 
shall  not  exceed  75  percent  of  the  cost 
of  developing  the  facility. 

f  357053    Definitions. 

Agency.  The  Rural  Housing  Service 
(RHS),  an  agency  of  the  U.S.  Department 
of  Agriculture,  or  a  successor  agency. 

Approval  Official.  An  official  who  has 
been  delegated  loan  or  grant  approval 
authorities  within  applicable  programs, 
subject  to  certain  dollar  limitations. 

Community  facility  (CF)  (essential). 
The  term  "facility"  refers  to  both  the 
physical  structure  financed  and  the 
resulting  service  provided  to  rural 
residents.  An  essential  conununity 
facility  must: 

(1)  Serve  a  function  customarily 
provided  by  a  local  unit  of  government; 

(2)  Be  a  public  improvement  needed 
for  the  orderly  development  of  a  rural 
community; 
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(3)  Not  include  private  affairs  or 
commercial  or  business  undertakings 
(except  for  limited  authority  for 
industrial  parks); 

(4)  Be  within  the  area  of  jurisdiction 
or  operation  for  the  public  bodies 
ehgible  to  receive  assistance  or  a  similar 
lo<»l  rural  service  area  of  a  not-for-profit 
corporation;  and 

(5)  Be  located  in  a  Rural  area,  county, 
or  multi-county  area  depending  on  the 
type  of  essential  community  facility. 

Grantee.  An  entity  with  whom  the 
Agency  has  entered  into  a  grant 
agreement  under  this  program. 

Instrucljo/is.  Agency  internal 
procedure  available  in  any  Rural 
Development  Office  and  variously 
referred  to  as  Rural  Development 
Instruction,  RD  Instruction,  and  FmHA 
Instruction. 

Nonprofit  Corporations.  Any 
organization  or  entity  that  is  eligible  for 
RHS  financial  assistance  in  accordance 
with  7  CFR  §  1942.1 7(b}(l)(B)(ii). 

Processing  office.  The  office 
designated  by  the  State  program  official 
to  accept  and  process  applications  for 
CF  projects. 

Project  cost.  The  cost  of  completing 
the  proposed  community  facility. 
(Facilities  previously  constructed  will 
not  be  considered  in  determining 
project  costs.)  Total  project  costs  will 
include  only  those  costs  eligible  for  CF 
assistance. 

Poverty  line.  The  level  of  income  for 
a  family  of  four,  as  defined  in  section 
673(2)  of  the  Community  Services  Block 
Grant  Act  (42  U.S.C.  9902(2)). 

Public  body.  Any  State,  county,  city, 
township,  incorporated  town  or  village, 
borough,  authority,  district,  economic 
development  authority,  or  Native 
American  tribe  on  a  Federal  or  State 
reservation,  or  other  federally 
recognized  Indian  tribe  in  rural  areas. 

RHS.  The  Rural  Housing  Service,  an 
agency  of  the  United  States  E)epartment 
of  Agriculture,  or  a  successor  agency. 

Rural  areas.  The  terms  "rural"  and 
"rural  area"  mean  any  city,  town,  or 
unincorporated  area  with  a  population 
of  25.000  inhabitants  or  less  according 
to  the  latest  decennial  Census  of  the 
United  States. 

RUS.  The  Rural  Utilities  Service,  an 
agency  of  the  United  States  Department 
of  Agriculture,  or  a  successor  agency. 

Service  area.  The  area  reasonably 
expected  to  be  served  by  the  facility 
financed  by  the  Agency. 

State.  The  term  "State"  means  eacn  ot 
the  50  States,  the  Commonwealth-of 
Puerto  Rico,  Guam,  the  Virgin  Islands  ot 
the  United  States,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Marshall  Islands,  the 


RepubUc  of  Palau,  and  the  Federated 
States  of  Micronesia. 

State  Director.  The  term  "State 
Director"  means,  with  respect  to  a  State, 
the  Director  of  the  Rural  Development 
State  Office. 

Statewide  nonmetropolitan  median 
household  income.  The  median 
household  income  of  all  rural  areas  of 
a  State. 

Strategic  plan.  A  plan  developed  by 
each  State  for  Rural  Development 
initiatives  and  the  type  of  assistance 
required.  Plans  shall  identify  goals, 
methods,  and  benchmarks  for  measuring 
success  in  carrying  out  the  plan. 

§  3570.54    Equal  opportunity  and  fair 
housing. 

The  Agency  will  administer  the 
program  in  accordance  with  equal 
opportunity  and  fair  housing  legislation 
and  applicable  Executive  Orders. 
Federal  statutes  provide  for  extending 
RHS  fintmcial  assistance  without  regard 
to  race,  color,  religion,  sex,  national 
origin,  age,  disability,  and  marital  or 
familial  status.  The  participant  must 
possess  the  capacity  to  enter  into  legal 
contracts  under  State  and  local  statutes. 
All  activities  under  this  subpart  shall  be 
accomplished  in  accordance  with  title 
VI  of  the  Qvil  Rights  Act  of  1964,  the 
Qvil  Rights  Act  of  1968  (Fair  Housing 
Act),  the  Rehabihtation  Act  of  1973,  and 
all  other  Federal  laws  and  Executive 
Orders  prohibiting  discrimination  in 
Federal  programs.  To  file  a  complaint, 
write  the  Secretary  of  Agriculture,  U.S. 
Department  of  Agriculture.  1400 
Independence  Avenue  SW., 
Washington,  DC  20250,  or  call  1-800- 
245-6340  (voice)  or  (202)  720-1127 
(TDD). 

M357a55-3570.59    [R«8ervMq 

$3570.60    Procassing  preapplications, 
applications,  and  competing  grant  dockets. 

(a)  Preapplications  and  applications 
for  grants  will  be  developed  in 
accordance  with  applicable  portions  of 
§§1942.2,  1942.104,  1942.105,  and 
1980.851  of  this  title.  For  combination 
proposals,  only  one  preapplication 
package  and  one  application  package 
should  be  prepared  and  submitted. 

(b)  Financid  information  contained  in 
preliminary  engineering  and 
architectural  reports  will  be  prepared 
without  considering  grant  assistance. 

(c)  The  application  package  will  be 
reviewed  by  the  processing  office  for 
eligibility,  the  maximum  amount  of 
grant  funds  allowable,  and  scored  for 
selection  priority. 

$  3570.61    Eligibility  for  grant  assistance. 

The  essential  community  facility  must 
primarily  serve  rural  areas  with 


populations  of  25,000  or  less,  where  the 
median  household  income  in  the  areas 
to  be  served  by  the  proposed  facility  is 
below  the  higher  of  the  poverty  line  or 
80  percent  of  the  State  nonmetropolitan 
median  household  income. 

(a)  Eligible  applicant.  An  applicant 
must  be: 

(1)  A  pubUc  body,  such  as  a 
municipality,  county,  district,  authority, 
or  other  political  subdivision  of  a  State; 

(2)  A  nonprofit  corporation  or  an 
association.  Applicants  other  than 
utility-type  applicants  must  have 
significant  ties  with  the  local  rural 
community.  Such  ties  are  necessary  to 
ensure  to  the  greatest  extent  possible 
that  a  facility  under  private  control  will 
carry  out  a  public  purpose  and  continue 
to  primarily  serve  nu"al  areas.  Ties  may 
be  evidenced  by  items  such  as: 

(i)  Association  with,  or  controlled  by. 
a  local  public  body  or  bodies,  or  broadly 
based  ownership  and  control  by 
members  of  the  community;  or 

(ii)  Substantial  public  fimding 
through  taxes,  revenue  bonds,  or  other 
local  Government  sources  or  substantial 
voluntary  community  funding,  such  as 
would  be  obtained  through  a 
community-wide  funding  campaign,  or 

(3)  A  federally  recognized  Indian  tribe 
on  a  Federal  or  State  reservation. 

(b)  Eligible  facilities.  Essential 
community  facilities: 

(1)  Must  be  located  in  rural  areas, 
except  for  utility-type  services,  such  as 
telecommunications  or  hydroelectric, 
serving  both  rural  and  nomoxral  areas.  In 
such  cases,  RHS  funds  may  be  used  to 
finance  only  that  portion  serving  rural 
areas,  regardless  of  facility  location. 

(2)  Must  be  necessary  for  orderly 
community  development  and  consistent 
with  the  State's  strategic  plan. 

(c)  Credit  elsewhere.  Applicants  must 
be  unable  to  finance  the  proposed 
project  from  their  own  resources, 
through  commercial  credit  at  reasonable 
rates  and  terms,  or  other  funding 
sources  without  grant  assistance  under 
this  subpart  and  certify  to  such  status  in 
writing. 

(d)  Economic  feasibility.  All  projects 
financed  imder  the  provisions  of  this 
section  must  be  based  on  satisfactory 
sources  of  revenues.  The  amount  of  CF 
grant  assistance  must  be  the  minimum 
amount  sufficient  for  feasibility 
purposes  which  will  provide  for  facility 
operation  and  maintenance,  reasonable 
reserves,  and  debt  repayment. 

(e)  Legal  authority  and  responsibility. 
Each  applicant  must  have,  or  will 
obtain,  the  legal  authority  necessary  for 
construction,  operation,  and 
maintenance  of  the  proposed  facility. 
The  applicant  shall  be  responsible  for 
operating,  maintaining,  and  managing 
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the  {acility  and  providing  for  its 
continued  availability  and  use  at 
reasonable  rates  and  terms.  This 
responsibility  shall  be  the  applicant's 
even  though  the  facility  may  be 
operated,  maintained,  or  managed  by  a 
third  party  under  contract  or 
management  agreement 

$3570.62    Use  of  grant  funds. 

Grant  funds  up  to  75  percent  of  the 
cost  of  developing  specific  essential 
community  facilities  in  rural  areas  may 
be  used: 

(a)  To  supplement  financial  assistance 
authorized  in  accordance  with  part 
1942,  subparts  A  and  C.  and  part  1980. 
subpart  I  of  this  title.  Funding  for  the 
balance  of  the  project  shall  consist  of 
other  CF  financial  assistance,  applicant 
contribution,  or  loans  and  grants  &Y>m 
other  sources. 

(b)  To  assist  in  developing  essential 
community  &cilities  in  rural  areas  as 
contained  in  §§  1942.17(d)(1),  1942.112. 
and  1980.813  of  this  tide. 

$3570.63    Limitations, 
(a)  Grant  funds  may  not  be  used  to: 

(1)  Pay  any  annual  recurring  costs, 
including  purchases  or  rentals  that  ai« 
generally  considered  to  be  operating  and 
maintenance  expenses; 

(2)  Construct  or  repair  electric 
generating  plants,  electric  transmission 
lines,  or  gas  distribution  lines  to  provide 
services  for  commercial  sale; 

(3)  Refinance  existing  indebtedness; 

(4)  Pay  interest; 

(5)  Pay  for  facilities  located  in  cities 
or  towns  in  excess  of  25.000.  except  as 
noted  in  §  3570.61(b)(1); 

(6)  Pay  any  costs  of  a  project  when  the 
median  household  income  of  the 
population  to  be  served  by  the  proposed 
facility  is  above  the  higher  of  the 
poverty  line  or  80  percent  of  the 
nonmetropolitan  median  household 
income  of  the  State; 

(7)  Pay  project  costs  when  other  loan 
funding  for  the  project  is  not  equal  to, 
or  less  than,  the  current  intermediate 
interest  rate  for  CF  loans  (as  contained 
in  part  1810,  subpart  A,  Exhibit  B  of  this 
tide,  available  in  any  Rural 
Development  office); 

(8)  Pay  an  amoimt  greater  than  75 
percent  of  the  cost  to  develop  the 
facility; 

(9)  Pay  costs  to  construct  faciUties  to 
be  used  for  commercial  rental  where  the 
applicant  has  no  control  over  tenants 
and  services  offered; 

(10)  Construct  Cacilities  primarily  for 
the  purpose  of  housing  State,  Federal,  or 
quasi-Federal  agencies;  and 

(11)  Pay  for  any  purposes  restricted  by 
§S  1942.17(d)(2),  1942.112(b),  and 
1980.814  of  this  tide. 


(b)  Grant  assistance  will  be  provided 
on  a  graduated  scale  with  higher  grant 
funds  going  to  small  communities  with 
the  lowest  median  household  income. 

Grant  assistance  is  limited  to  the 
following  percentages  of  eligible  project 
costs: 

(1)  75  percent  when  the  proposed 
project  is: 

(i)  Located  in  a  rural  conmiunity 
having  a  population  of  5,000  or  less;  and 

(ii)  The  median  household  income  of 
the  population  to  be  served  by  the 
proposed  facility  is  below  the  higher  of 
the  poverty  line  or  60  percent  of  the 
State  nonmetropolitan  median 
household  income. 

(2)  55  percent  when  the  proposed 
project  is: 

(i)  Located  in  a  rural  community 
having  a  population  of  15.000  or  less; 
and 

(ii)  The  median  household  income  of 
the  population  to  be  served  by  the 
proposed  facility  is  below  the  higher  of 
the  poverty  line  or  70  percent  of  the 
State  nonmetropolitan  median 
household  income. 

(3)  35  percent  when  the  proposed 
project  is: 

(i)  Located  in  a  rural  community 
having  a  popiUation  of  25.000  or  less; 
and 

(ii)  The  median  household  income  of 
the  population  to  be  served  by  the 
proposed  facility  is  below  the  higher  of 
the  poverty  line  or  80  percent  of  the 
State  nonmetropolitan  median 
household  income. 

(4)  Grant  assistance  cannot  exceed  the 
applicable  percentages  contained  in  this 
section  and  may  be  further  limited  due 
to  the  availability  of  grant  funds  or  by 
the  maximum  grant  assistance  allowable 
determined  in  accordaiu»  mth 
§3570.64. 

$357a64    Determining  the  maximum  grant 


(a)  Responsibility.  State  Directors  are 
responsible  for  determining  the 
applicant's  eligibility  for  grant 
assistance.  A  "Worksheet  for  Computing 
Maximum  Grant  Assistance"  (available 
in  any  Rural  Development  office)  will  be 
used  to  record  the  maximum  allowable 
grant  for  each  Community  Facilities 
project 

(b)  Maximum  grant  assistance.  Grant 
assistance  cannot  exceed  the  lower  of: 

(1)  Qualifying  percentage  of  eligible 
project  cost  determined  in  accordance 
wiUi§  3570.63(b); 

(2)  Minimum  amount  sufficient  to 
provide  for  economic  feasibility  as 
determined  in  accordance  with 

§  3570.61(d);  or 

(3)  Either  50  percent  of  the  annual 
State  allocation  or  $50,000.  whichever  is 


greater,  unless  an  exception  is  made  by 
the  RHS  Administrator  in  accordance 
with  §3570.90. 

$3570.66    Project  tslsction  priorfti— . 

Applications  are  scored  on  a  priority 
basis.  Points  will  be  distributed  as 
follows: 

(a)  Population  priorities.  The 
proposed  project  is  located  in  a  rural 
commimity  having  a  population  of: 

(1)  5,000  or  less— 30  points; 

(2)  Between  5.001  and  15,000—20 
points;  or 

(3)  Between  15,001  and  25,000—10 
points. 

(b)  Income  priorities.  The  median 
household  income  of  the  population  to 
be  served  by  the  proposed  project  is: 

(1)  Below  the  higher  of  the  poverty 
line  or  60  percent  of  the  State 
nonmetropolitan  median  household 
income— 30  points; 

(2)  Below  the  hl^ier  of  the  poverty 
line  or  70  percent  of  the  State 
nonmetropolitan  median  household 
income — 20  points;  or 

(3)  Below  the  higher  of  the  poverty 
line  or  80  percent  of  the  State 
nonmetropolitan  median  household 
income — 10  points. 

(c)  Other  priorities.  Points  will  be 
assigned  for  one  or  more  of  the 
following  initiatives: 

(1)  Project  is  identified  in  the  State 
strategic  plan — 10  points; 

(2)  Project  is  for  bealth  care — 10 
points; 

(3)  Project  is  for  public  safety— 10 
points. 

(d)  Discretionary.  (1)  The  State 
Director  may  assign  up  to  15  points  to 
a  project  in  addition  to  those  that  may 
be  scored  under  paragraphs  (a)  thmngh 
(c),  of  this  section.  These  points  are  to 
address  unforeseen  exigencies  or 
emergencies,  such  as  the  loss  of  a 
community  fecility  due  to  an  accident 
or  natiiral  disaster  or  the  loss  of  joint 
financing  if  Agency  funds  are  not 
committed  in  a  timely  fashion.  In 
addition,  the  points  will  award  projects 
benefitting  from  the  leveraging  of  funds 
in  order  to  improve  compatibility  and 
coordination  between  the  Agency  and 
other  agencies'  selection  systems  and  for 
those  projects  that  are  the  most  cost 
efCsctive. 

(2)  In  selecting  projects  for  funding  at 
the  National  Office  level,  additional 
points  will  be  awarded  based  on  the 
priority  assigned  to  the  project  by  the 
State  Office.  These  points  will  be 
awarded  in  the  manner  shown  below. 
Oidy  the  three  highest  priority  projects 
for  a  State  will  be  awarded  points.  The 
Administrator  may  assign  up  to  30 
additional  points  to  account  for 
geographic  distribution  of  funds. 
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emergency  conditions  caused  by 
economic  problems  or  natural  disasters, 
and  leveraging  of  funds. 


Priority 

Points 

1  „ 

5 

2     ~ 

3 

3  — 





1 

ff357a66-357ae9    [RMWved] 

lasmTO    Other  considerations. 

Eacb  application  must  contain  tbe 
comments,  necessary  certifications,  and 
recommendations  of  appropriate 
regulatory  or  other  agency  or  institution 
having  expertise  in  the  planning, 
operation,  and  management  of  similar 
facilities  as  required  by  part  1942. 
subparts  A  and  C,  and  part  1980, 
subpart  I,  of  this  title.  Proposals  for 
facilities  financed  in  whole  or  in  part 
with  Agency  funds  must  be  coordinated 
with  appropriate  Federal.  State,  and 
local  agencies  as  required  by  the 
following: 

(a)  Intergovernmental  review. 

(b)  Qvil  rights  comphance 
reouirements. 

(c)  Environmental  requirements. 

(d)  Govemmentwide  debarment  and 
suspension. 

(e)  Restrictions  on  lobbying. 

if)  Excess  capacity  or  transfer  of 
employment. 

(g)  National  Historic  Preservation  Act 
of  1966. 

(h)  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition. 

(i)  Floodplains  and  wetlands. 

(j)  Flood  or  mudslide  hazard  area 
precautions. 

(k)  Qvil  Rights  Impact  Analysis. 

H367a71-3570.75    [RMcnwd] 

}  3570.76    Planning  and  perlorming 
davalopmant. 

Planning  and  performing 
development  will  be  handled  in 
accordance  with  §§  1942.9, 1942.18,  and 
1942.126  of  this  title. 

Sf367a77-357a7«    [Raswvwi] 

fSSTaaO    Grant  dosing  and  deiivary  of 
funds. 

(a)  The  Agency's  poUcy  is  that  grant 
funds  will  not  be  disbursed  from  the 
Treasury  until  they  are  actually  needed 
by  the  applicant  and  all  borrower  funds 
and  other  CF  financial  assistance  are 
expended. 

(l)  Agency  or  other  loan  funds  will  be 
disbursed  before  the  disbursal  of  any 
Agency  grant  funds  except  when: 

(i)  Interim  financing  of  the  total 
estimated  amount  of  loan  funds  needed 
during  construction  is  arranged; 

(ii)  All  interim  funds  have  been 
disbursed;  and 


(iii)  Agency  grant  funds  are  needed 
before  any  other  loan  can  be  closed. 

(2)  If  grant  funds  are  available  fix>m 
other  agencies  and  are  transferred  for 
disbursement  by  RHS,  these  grant  funds 
will  be  disbursed  in  accordance  with 
the  agreement  governing  such  other 
agencies'  participation  in  the  project. 

(3)  Any  grant  funds  remaining  will  be 
handled  in  accordance  with 

§  1942.17(p)(6)  of  this  title. 

(b)  If  the  grant  is  made  in  connection 
with  other  CF  financial  assistance,  grant 
closing  must  occur  simultaneously  with 
loan  closing. 

(c)  Agency  grant  funds  will  be 
disbursed  in  accordance  with 

§§  1942.17(p)(2)  and  1942.123  of  this 
title. 

(d)  Payment  for  construction  will  be 
made  in  accordance  with 

§§  1942.17(p)(5)  and  1942.127  of  this 
title. 

(e)  An  "Agreement  for  Administrative 
Requirements  for  Community  Facilities 
Grants"  will  be  signed  by  the  grantee. 
For  grants  that  supplement  Agency  loan 
funds,  the  grant  should  be  closed 
simultaneously  with  the  closing  of  the 
loan.  However,  when  grant  funds  will 
be  disbursed  before  loan  closing,  as 
provided  in  paragraph  (a)(1)  of  this 
section,  the  grant  will  be  closed  not  later 
than  the  delivery  date  of  the  first 
advance  of  grant  funds. 

S$3S70.81-357a82    [Reservad] 

f  3570.83    Audit  raqulramants. 

Audits  will  be  conducted  in 
accordance  with  §  1942.17(q)(4)  of  this 
title.  The  audit  requirements  apply  only 
to  the  years  in  which  grant  funds  are 
received.  Audits  must  be  prepared  in 
accordance  with  Generally  Accepted 
Government  Auditing  Standards 
(GAGAS)  using  the  publication, 
"Standards  for  Audit  of  Governmental 
Organizations,  Programs,  Activities,  and 
Functions." 

13570.84    Grant  aarvicing. 

Grants  will  be  serviced  in  accordance 
with  part  1951,  subparts  E  and  O  of  this 
title. 

i  3570.85    Programmatic  ctiangas. 

The  grantee  shall  obtain  prior 
approval  for  any  change  to  the 
objectives  of  the  project.  (For 
construction  projects,  a  material  change 
in  approved  space  utilization  or 
functional  layout  shall  be  considered 
such  a  change.)  Failure  to  obtain  prior 
approval  of  changes  to  the  approved 
project  or  budget  can  result  in 
suspension,  re^md,  or  termination  of 
grant  funds. 


§3570.86    [Rasanrad] 

S  3570.87    Grant  suapanaion,  tarmination. 
and  cancellation. 

Grants  may  be  suspended  or 
terminated  for  cause  or  convenience  in 
accordance  with  parts  3015,  3016.  or 
3019  of  this  title,  as  applicable. 

S  3570.88    Managamant  assistance. 

Grant  recipients  will  be  supervised,  to 
the  extent  necessary,  to  ensure  that 
facilities  are  constructed  in  accordance 
with  approved  plans  and  specifications 
and  to  ensure  that  funds  are  expended 
for  approved  purposes. 

§3570.89    [Raaarvad] 

§3570.90    Excaption  authority. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any  non- 
statutory requirement  or  provision  of 
this  subpart  if  the  Administrator 
determines  that  application  of  the 
requirement  or  provision  would 
adversely  affect  the  Government's 
financial  interest  and  shows  how  the 
adverse  impact  will  be  eliminated  or 
minimized  if  the  exception  is  made. 
Requests  for  exceptions  must  be  made 
in  writing  by  the  approval  official. 

§3570.91    Raguiationa. 

Grants  under  this  part  will  be  in 
accordance  with  parts  3015,  3016,  or 
3019.  as  applicable,  of  this  title  and  any 
conflicts  between  those  parts  and  this 
part  will  be  resolved  in  favor  of  the 
applicable  parts  3015.  3016.  or  3019.  as 
applicable. 

§3570.92    [Raservad] 

§  3570.93    Regional  Commission  Grants. 

(a)  Grants  are  sometimes  made  by 
Federal  Regional  Commissions  for 
projects  eligible  for  RHS  assistance.  RHS 
has  agreed  to  administer  such  funds  in 

a  manner  similar  to  administering  RHS 
assistance. 

(b)  The  transfer  of  funds  from  a 
Regional  Commission  to  RHS  will  be 
based  on  specific  applications 
determined  to  be  eligible  for  an 
authorized  purpose  in  accordance  with 
the  requirements  of  RHS  and  the 
Regional  Commission. 

(c)  The  Appalachian  Regional 
Conmiission  (ARC)  is  authorized  under 
the  Appalachian  Regional  Development 
Act  of  1965,  as  amended,  to  serve  the 
Appalachian  region.  ARC  grants  are 
handled  in  accordance  with  the  ARC 
Agreement  (RUS  Bulletin  1780-25) 
which  applies  to  all  ARC  grants 
administered  by  RHS.  Therefore,  a 
separate  Project  Management  Agreement 
between  RHS  and  ARC  is  not  needed  for 
each  ARC  grant. 
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(d)  Other  Federal  Regional 
Commissions  are  those  authorized 
under  Title  V  of  the  Public  Works  and 
Economic  Development  Act  of  1965. 
Grants  by  these  commissions  are 
handled  in  accordance  with  a  separate 
Project  Management  Agreement 
between  the  respective  Regional 
Commission  and  RHS  for  each 
Commission  grant  administered  by  RHS 
(guide  1  of  part  1942,  subpart  G).  The 
agreement  should  be  prepared  by  the 
RHS  State  Director  and  the  appropriate 
Commission  official  when  the  State 
Director  receives  a  notice  from  the 
Commission  of  the  amount  of  the  grant 
to  be  made. 

(e)  When  the  Agency  has  funds  in  the 
project,  no  charge  will  be  made  for 
administering  Dant  funds. 

(f)  When  RHS  has  no  loan  or  grant 
fiinds  in  the  project,  an  administrative 
charge  will  be  made  pursuant  to  the 
Economy  Act  of  1932,  as  amended  (31 
U.S.C.  1535).  A  fee  of  5  percent  of  the 
first  $50,000  and  1  percent  of  any 
amount  over  $50,000  will  be  paid  RHS 
by  the  commission. 


§§3570.94-3570.99    [Raaarvad] 

§3570.100    0MB  control  number. 
According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  is  0575-0173. 

Dated:  March  28,  1997. 
Inga  Smnlkstys, 

Deputy  Undersecretary,  Operations  and 
Management,  Rural  Development. 

Dated:  March  28, 1997. 
DalUs  R.  Smith, 

Acting  Under  Secretary,  Farm  and  Foreign 
Agricultural  Service. 
[PR  Doc.  97-8743  Filed  4-4-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-Niyi-10S-AO;  Amendment 
39-9988:  AD  97-07-14] 

RIN  2120-AA64 

Ainworttiiness  Directives;  AirtniS  Modei 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 


applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
modification  of  an  area  on  the  front  spar 
of  the  wing  center  section  by  installing 
shims  and  new  fasteners  to  reinforce 
pressure  floor  fittings.  This  amendment 
is  prompted  by  a  report  from  the 
manufacttirer  indicating  that  full-scale 
fatigue  testing  on  the  test  model 
revealed  fatigue  cracking  in  this  area. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  fatigue  cracking  in 
this  area,  which  can  reduce  the 
structural  integrity  of  fuselage  frame  36 
and  the  wing  center  section. 

DATES:  Effective  May  12, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  12, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Diocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tim  Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  series  airplanes  was 
published  in  the  Federal  Register  on 
January  21,  1997  (62  FR  2982).  That 
action  proposed  to  require  modification 
of  an  area  on  the  front  spar  of  the  wing 
center  section  by  installing  shims  and 
new  fasteners  to  reinforce  pressure  floor 
fittings. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

The  FAA  estimates  that  5  Airbus 
Model  A320  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  13  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$576  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $6,780. 
or  $1,356  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  E>ocket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safie^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39-AIRWORTMINESS 
MRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701.  ~ 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•7-07-14    Airinis  Industrie:  Amendment 
39-9988.  Docket  96-NM-105-AD. 

Applicability:  Model  A320  series  airplanes 
as  listed  in  Airbus  Service  Bulletin  A320-57- 
1013.  Revision  1,  dated  September  29, 1992; 
csitificatad  in  any  category. 

N«la  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
tlie  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiiscted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  fb)  of  this  AD. 


llie  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condibon  addressed  by 
this  AD:  and.  if  the  unsaflB  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  in  the  rib 
flange  of  the  front  spar  side  of  the  wing 
center  section,  and  consequent  reduced 
structural  integrity  of  fuselage  frame  36  and 
the  wing  center  section,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  16,000  total 
landings,  or  within  3  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  modify  the  rib  flange  on  the  front  spar 
of  the  wing  center  section  by  installing  shims 
and  new  fasteners  to  reinforce  pressure  floor 
fittings,  in  acctxdance  with  Airbus  Service 
Bulletin  A32O-57-1013.  Revision  1,  dated 
September  29, 1992. 

Nioto  2:  Modification  of  the  rib  flange 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Airbus  Service 
Bulletin  A320-57-1013,  dated  April  12, 
1989,  is  considered  acceptable  for 


compliance  with  the  modification  required 
by  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
standardization  Branch,  ANM-113,  FAA, 
Transpwrt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A32O-57-1013,  Revision  1,  dated  September 
29, 1992,  which  coiitains  the  following  list  of 
effective  pages: 


Page  No. 


Revision  level  shown  on  page 


Date  shown  on  page 


1-3  . 
4-11 


1  

Original 


September  29, 1992. 
April  12, 1989. 


This  incorporation  by  refierence  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(e)  This  amendment  becomes  effective  on 
May  12, 1997. 

Issued  in  Ronton,  Washington,  on  March 
27, 1997. 

Darrvll  M.  Paderaon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  97-8422  Filed  4-4-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9e-NM-lZ7-AD;  Amendment 
39-9967;  AO  97-07-13] 

RIN  2120-AA64 

Alrworttilneas  Directives; 
Construccionss  AeronauHcas.  S.A. 
(CASA)  Model  CN-235  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  CASA  Model  CN- 
235  series  airplanes,  that  requires 
replacement  of  the  center  wing 
attachment  rods  with  new  rods.  This 
amendment  is  prompted  by  a  report 
from  the  manufacturer  indicating  that 
these  rods  failed  during  a  full-scale 
fatigue  test.  The  actions  specified  by 
this  AD  are  intended  to  prevent  fatigue 
failure  of  these  rods,  which 
consequently  could  reduce  the 
structiual  integrity  of  the  wing-to- 
fuselage  attachment. 
DATES:  Effective  May  12, 1997. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  12, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  (Ik)nstrucciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Dunn,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2799;  fax  (206)  227-1149. 
SUPPt^MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  CASA 
Model  CN-235  series  airplanes  was 
published  in  the  Federal  Register  on 
January  27, 1997  (62  FR  3834).  That 
action  proposed  to  require  replacement 
of  the  center  wing  attachment  rods  with 
new  rods. 
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Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  tEe  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  1  CASA 
Model  CN-235  series  airplane  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  12  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$1,485  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $2,205 
per  airplane. 

The  cost  impact  figiu^  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sulqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safe^. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-07-13    Constmcciones  Aeronauticas, 
S.A.  (CASA):  Amendment  39-9987. 
Docket  96-NM-127-AD. 
Applicability:  Model  CN-235  series 
airplanes;  as  listed  in  CASA  Service  Bulletin 
SB-235-53-21M,  Revision  1,  dated 
November  21. 1994  (military  airplanes),  and 
CASA  Service  Bulletin  SB-235-53-21. 
Revision  3,  dated  November  30, 1994  (non- 
military  airplanes);  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whetheflt  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  btigue  from  causing  the  center 
wing  attachment  rods  to  fail,  which 
consequently  could  reduce  the  structural 
integrity  of  the  wing-to-fuselage  attachment, 
accomplish  the  following: 

(a)  Ptior  to  the  acciunulation  of  16,000  total 
landings,  replace  center  wing  attachment 
rods  having  CASA  part  number  (P/N)  35- 
22058-0003  or  35-22067-0001  with  new 
rods  having  CASA  P/N  35-22067-0003.  in 
accordance  with  CASA  Service  Bulletin  SB- 
235-53-21M,  Revision  1,  dated  November 
21, 1994  (for  military  airplanes);  or  CASA 
Service  Bulletin  SB-235-53-21,  Revision  3, 
dated  November  30, 1994  (for  non-military 
airplanes);  as  applicable. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  com{>liance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branca. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  '.99 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  replacement  shall  he  done  in 
accordance  with  CASA  Service  Bulletin  SB- 
235-53-21M,  Revision  1.  dated  November 
21. 1994;  or  CASA  Service  BulleUn  SB-235- 
53-21,  Revision  3,  dated  November  30. 1994. 
as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Construcciones  Aeronauticas, 
S.A.,  Getafe,  Madrid,  Spain.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
May  12. 1997. 

Issued  in  Renton.  Washington,  on  March 
27. 1997. 

Oarrell  M.  Pedenon, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-8423  Filed  4  4  97;  8:45  ami 
BNJJNQ  COOE  4»10-1S-U 


DEPARTMENT  OF  TRANSPORTATION 

r 

Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  95-ANE-66;  Amendment  39- 
9978;  AD  97-07-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  RB.21 1-524  Series  TurtMfan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

StMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Rolls-Royce  pic  RB.21 1- 
524  series  tiubofan  engines,  that 
requires  initial  and  repetitive  borescope 
inspections  of  the  head  section  and 
meterpanel  assembly  of  the  combustion 
liner,  and  replacement,  if  necessary 
with  serviceable  parts.  In  addition,  this 
AD  allows  an  optional  installation  of  a 
front  combustion  liner  with  a 
strengthened  head  section  as  a 
terminating  action  to  the  inspection 
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requirements.  This  amendment  is 
prompted  by  reports  of  engine  fires  due 
to  premature  engine  combustor  distress. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  engine  combustor 
liner  deterioration  due  to  thermal 
fatigue,  which  can  result  in  combustor 
liner  and  case  bum-through  and  engine 
fire. 
DATES:  Effective  June  6. 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  6, 
1997. 

AOORESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Rolls-Royce  North  America,  Inc., 
2001  South  Tibbs  Ave.,  Indianapolis,  IN 
46241;  telephone  (317)  230-3995.  fax 
(317)  230-4743.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Triozzi,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299:  telephone  (617)  238-7148, 
fax (617)  238-7199. 
SUPPt.EMENTARY  INFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regxilations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  apphcable  to  Rolls-Royce  pic  (R- 
R)  RB.21 1-524  series  tiubofan  engines 
was  published  in  the  Federal  Register 
on  November  13.  1996  (61  FR  58147). 
That  action  proposed  to  require  initial 
and  repetitive  borescope  inspections  of 
the  head  section  and  meterpanel 
assembly  of  the  combustion  liner,  and 
replacement,  if  necessary,  with 
serviceable  parts.  In  addition,  this  AD 
proposed  an  optional  installation  of  a 
front  combustion  Uner  with  a 
strengthened  head  section  C263  material 
as  a  terminating  action  to  the  inspection 
requirements. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  Since  publication 
of  the  NPRM,  R-R  has  issued  Revision 
3  to  Service  Bulletin  No.  RB.211-72- 
B482,  dated  September  27.  1996.  that 
differs  from  Revision  2.  referenced  in 
the  NPRM,  by  editorial  changes  only. 
This  final  rule  references  Revision  3  of 
the  SB.  The  FAA  has  determined  that 
air  safety  and  the  public  interest  require 


the  adoption  of  the  rule  with  the  change 
described  previously. 

There  are  approximately  250  engines 
of  the  afiiected  design  in  the  worldwide 
fleet.  There  are  currently  no  domestic 
operators  of  Rolls-Royce  pic  RB.211- 
524G  or  -524H  series  turbofan  engines. 
The  FAA  estimates  that  it  will  take 
approximately  8  work  hours  per  engine 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figiu^s,  the 
cost  impact  per  engine  per  inspection  is 
estimated  to  be  $480. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discvissed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexib'bty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  Transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adopticm  of  the  Amendment 

Accordingly,  pursuant  tnthe 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 


§39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-07-04    Rolls-Royce  pk:  Amendment  39- 
9978.  Docket  95-ANE-56. 
Applicability:  Rolls-Royce  pic  (R-R) 
Models  RB.21 1-524G  and  -524H  turlwfan 
engines  that  have  not  been  modified  in 
accordance  with  R-R  Service  Bulletin  (SB) 
No.  RB.211-72-9764.  Revision  2,  dated 
November  10,  1995,  installed  on  but  not 
limited  to  Boeing  747-400  and  767-300 
series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  tliat 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  combustor  liner 
deterioration  due  to  thermal  fatigue,  which 
can  result  in  combustor  liner  and  case  bum- 
through  and  engine  fire,  accomplish  the 
following: 

(a)  Perform  initial  and  repetitive  borescope 
inspections  of  the  engine  combustor  liner 
head  section  in  accordance  with  the  intervals 
listed  in  Section  l.C.  Compliance  (1),  and  the 
procedures  described  in  Section  l.D.  Action 
(1)  of  R-R  SB  No.  RB.211-72-B482,  Revision 
3,  dated  September  27.  1996.  Prior  to  further 
flight,  remove  combustors  that  do  not  meet 
the  return  to  service  criteria  specified  in 
Section  l.E  Acceptance  Limits  of  the  SB  and 
replace  with  serviceable  parts. 

(b)  Perform  initial  and  repetitive  borescope 
inspections  of  the  meterpanel  in  accordance 
with  the  intervals  listed  in  Section  l.C 
Compliance  (2),  and  the  procedures 
described  in  Section  l.D.  Action  (2)  of  R-R 
SB  No.  RB.211-72-B482,  Revision  3,  dated 
September  27. 1996.  Prior  to  further  flight, 
remove  combustors  that  do  not  meet  the 
re^Jm  to  service  criteria  specified  in  Section 
I.E.  Acceptance  Limits  of  the  SB  and  replace 
with  serviceable  parts. 

(c)  Installation  of  a  front  combustion  liner 
with  a  strengthened  head  section  in  C263 
material  in  accordance  with  R-R  SB  No. 
RB.21 1-72-9764.  Revision  2,  dated 
November  10, 1995,  constitutes  terminating 
action  to  the  inspection  requirements  of  this 
AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
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add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive. 


if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 


Document  No. 


RB.21 1-72-B482 


Total  Pages:  9. 
RB.21 1-72-9764 


Supplement  

Total  Pages:  31 . 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  required  by  this  AD  shall  be 
done  in  accordance  with  the  following  R-R 
SBs: 
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Revision 
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Original 
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Original 
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Date 


September  27.  1996. 
March  11,  1996. 
September  27,  1996. 
March  11,  1996. 
September  27, 1996. 
March  11, 1996. 
September  27, 1996. 
March  11, 1996. 

November  10,  1995. 
August  20,  1993. 
November  10,  1995. 
August  25.  1995. 
August  20, 1993. 
August  20, 1993. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
RJ^ster  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rolls-Royce  North  America,  Inc.,  2001 
South  Tibbs  Ave.,  Indianapolis,  IN  46241; 
telephone  (317)  230-3995,  fax  (317)  230- 
4743.  Copies  may  be  inspected  at  the  FAA, 
New  England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street 
NW.,  suite  700,  Washington.  DC. 

(g)  This  amendment  becomes  effective  on 
June  6,  1997. 

Issued  in  Burlington,  Massachusetts,  on 
March  26, 1997. 
famoa  C  Jonas, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-8474  Filed  4-4-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-ANE-43;  Amendment  39- 
9977;  AD  97-01-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Textron 
Lycoming  and  Superior  Air  Parts,  Inc. 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  nde,  request  for 
comments. 

SUMMARY:  This  docimient  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
97-01-04  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
certain  Textron  Lycoming  TIO-540, 


LTIO-540,  and  IO-540  series 
reciprocating  engines  with  certain 
Superior  Air  Parts,  Inc.  Parts 
Manufacture  Approval  (PMA) 
replacement  cylinder  assemblies 
installed  by  individual  letters.  This  AD 
requires  removal  from  service  of 
affected  cylinder  assemblies  for  higher 
time  cylinder  assemblies  and 
replacement  with  serviceable  parts,  and 
initial  and  repetitive  dye  penetrant 
inspections  for  mid-tune  cylinder 
assemblies,  or  replacement  with 
serviceable  parts.  This  amendment  is 
prompted  by  a  report  of  an  inflight 
engine  failure  of  a  Textron  Lycoming 
TIO-540  reciprocating  engine  with 
affected  Superior  Air  Parts,  Inc.  PMA 
cylinder  assemblies  installed.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  cylinder  head 
separation,  inflight  loss  of  power, 
possible  engine  failure,  and  fire. 
DATES:  Effective  April  22,  1997  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  97-01-04,  issued  on 
December  27, 1996,  which  contained 
the  requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  22, 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Jime  6, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  Docket  No. 
96-ANE-43,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 


The  applicable  service  information 
may  be  obtained  from  Superior  Air 
Parts,  Inc.,  14280  Gillis  Road,  Dallas,  TX 
75244-3792;  telephone  (800)  400-5949. 
fax  (972)  702-8723.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Coimsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  M. 
Monica  Merritt,  Aerospace  Engineer, 
Special  Certification  Office,  FAA, 
Rotorcraft  Directorate,  2601  Meacham 
Blvd.,  Ft.  Worth,  TX  76137-4298; 
telephone  (817)  222-5196,  fax  (817) 
222-5136. 

SUPPLEMENTARY  INFORMATION:  On 
December  27,  1996,  the  Federal 
Aviation  Administration  (FAA)  issued 
priority  letter  airworthiness  directive 
(AD)  97-01-04,  applicable  to  Textron 
Lycoming  Models  TIO-540-A2C,  -J2B. 
-F2BD,  -J2BD,  -N2BD,  -R2AD,  -SlAD, 
and  LTIO-540-J2B,  -F2BD,  -I2BD, 
N2BD,  -R2AD,  and  IQ-540-M1B5D      " 
reciprocating  engines,  with  Superior  Air 
Parts,  Inc.  Parts  Manufacture  Approval 
(PMA)  part  number  SL54000-A1,  -A2, 
-A2P,  -A20P,  and  A21P  series 
replacement  cylinder  assemblies 
installed,  with  serial  nimibers  001 
through  650.  That  action  was  prompted 
by  a  report  from  the  Australian  Civil 
Aviation  Authority  (CAA)  of  a  New 
Piper  Company  Model  PA31-350 
aircraft,  with  a  Textron  Lycoming  TIO- 
540  engine  installed,  that  suffered  an 
inflight  engine  failure.  An  examination 
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of  the  engine  revealed  that  a  Superior 
Air  Parts,  Inc.  PMA  part  numbers 
SL54000  series  replacement  cylinder 
assembly  experienced  a  cylinder  head 
separation.  A  soap  leak  check  of  the 
other  5  cylinders  detected  bubbles  in  2 
cylinders  indicating  a  crack.  Superior 
Air  Parts  has  reported  12  fractured 
cylinders  from  the  field.  The  cause  of 
the  cylinder  head  fractures  and 
separations  appears  to  be  that  the  design 
of  the  PMA  cylinder  wall  thickness  is 
too  thin.  This  condition,  if  not 
corrected,  could  result  in  cylinder  head 
separation,  inflight  loss  of  power, 
possible  engine  failure,  and  fire. 

The  FAA  nas  reviewed  and  approved 
the  technical  contents  of  Superior  Air 
Parts,  Inc.  Mandatory  Service  Bulletin 
(MSB)  No.  96-002,  Revision  A.  dated 
December  17, 1996,  that  describes 
procedures  for  dye  penetrant 
inspections  of  cylinder  assemblies  for 
cracking. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  97-01-04 
to  prevent  cylinder  head  separation, 
inflight  loss  of  power,  possible  engine 
failure,  and  fire.  The  AD  requires 
removal  of  cylinders  from  engines  with 
300  or  more  hours  Time  in  Service  (TIS) 
since  installation  of  the  affected 
cylinder  assemblies  on  the  effective  date 
of  this  AD  within  5  hours  TIS  after  the 
effective  date  of  this  AD,  and 
replacement  with  serviceable  parts.  For 
engines  with  245  hours  or  more  TIS 
since  installation  of  the  affected 
cylinder  assemblies  on  the  effective  date 
of  this  AD,  this  AD  requires  an  initial 
dye  penetrant  inspection  within  5  hours 
TIS  after  the  effiective  date  of  this  AD. 
followed  by  repetitive  dye  penetrant 
inspections  at  intervals  not  to  exceed  25 
hours  TIS  imtil  reaching  the  300  hours 
TIS  limit,  upon  which  the  cylinder 
assembhes  must  be  removed  from 
service.  Instead  of  the  dye  penetrant 
inspections,  operators  may  optionally 
remove  affected  cylinder  assemblies  and 
replace  with  serviceable  parts.  Cylinder 
assembhes  with  less  than  245  hours  TIS 
since  installation  of  the  affected 
cylinder  assembhes  on  the  effective  date 
of  this  AD  must  begin  the  dye  penetrant 
inspections  upon  reaching  250  hours 
TIS  since  installation  of  the  affected 
cylinder  assembUes.  The  actions  are 
required  to  be  accompUshed  in 
accordance  with  the  MSB  described 
previously. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 


effective  immediately  by  individual 
letters  issued  on  December  27.  1996,  to 
all  known  U.S.  owners  and  operators  of 
certain  Textron  Lycoming  TIO-540, 
LTIC)-540,  and  IO-540  series 
reciprocating  engines  with  certain 
Superior  Air  Parts,  Inc.  PMA 
replacement  cylinder  assemblies 
installed.  These  conditions  still  exist, 
and  the  AD  is  hereby  pubUshed  in  the 
Federal  Register  as  an  amendment  to 
Section  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
make  it  effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubUc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sul»tance  of  this  AD 
will  be  filed  in  the  Rules  E)ocket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-ANE-43."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  vanous 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 


it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-01-04    Textron  Lycoming  and  Superior 
Air  Parti,  Inc.:  Amendment  39-9977. 
Docket  96-ANE-43. 

Applicability:  Textron  Lycoming  Models 
TIO-540-A2C,  -F2BD,  -J2B,  -J2BD,  -N2BD, 
-R2AD,  -Si  AD,  and  LT1O-540-J2B,  -F2BD, 
-J2BD.  N2BD,  -R2AD.  and  IO-540-M1B5D 
reciprocating  engines,  with  Superior  Air 
Parts,  Inc  Parts  Manufecture  Approval 
(PMA)  part  numbers  SL54000-A1.  -A2, 
-A2P,  -A20P,  and  A21P  replacement 
cylinder  assemblies  installed,  with  serial 
numbers  001  through  650.  These  engines  are 
installed  on  but  not  limited  to  the  following 
aircraft:  Bellanca  DW-1  (Eagle),  The  New 
Piper  Aircraft  Co.  PA-31  and  PA-32  series, 
Riley  Aircraft  Cessna  310  conversion,  and 
Twin  Commander  Aircraft  Corp.  700  series. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subiect  to  the 
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requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  afiiscted,  the  owner/opwrator  must 
request  approval  for  an  altemativp  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafie  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  cylinder  head  separation, 
inflight  loss  of  power,  possible  engine  failure, 
and  fire,  accomplish  the  following: 

(a)  Within  5  hours  Time  in  Service  (TIS) 
after  the  eflisctive  date  of  this  AD,  for  engines 
with  300  or  more  hours  TIS  since  installation 
of  the  affected  cylinder  assemblies  on  the 
effective  date  of  this  AD,  remove  from  service 
affected  cylinder  assemblies  and  replace  with 
serviceable  pails. 

(b)  Within  5  hours  TIS  after  the  efCective 
date  of  this  AD,  for  engines  with  245  hours 
but  less  than  300  hours  TIS  since  installation 
of  the  affected  cylinder  assemblies  on  the 
effective  date  of  this  AD,  accomplish  the 
following: 

(1)  Perform  an  initial  dye  penetrant 
inspection  for  cracks  in  accordance  with 
Superior  Air  Parts.  Inc.  Mandatory  Service 
Bulletin  (MSB)  No.  96-002.  Revision  A, 
dated  December  17. 1996,  or  remove  and 
replace  with  a  serviceable  part. 


(2)  Thereafter,  perform  repetitive  dye 
penetrant  inspections  for  cracks  at  intervals 
not  to  exceed  25  hours  TIS  since  last 
inspection,  in  accordance  with  Superior  Air 
Parts.  Inc.  MSB  No.  96-002.  Revision  A, 
dated  December  17, 1996,  or  remove  and 
replace  with  a  serviceable  part. 

(3)  Prior  to  ftirther  flight,  remove  from 
service  cylinder  assemblies  found  cracked 
during  dye  penetrant  inspections  and  replace 
with  serviceable  parts. 

(4)  Upon  accumulating  300  hours  TIS  since 
installation  of  the  affected  cylinder 
assemblies,  prior  to  further  flight  remove 
from  service  affected  cylinder  assemblies  and 
replace  with  serviceable  i>arts. 

(c)  For  engines  with  less  than  245  hours 
TIS  since  installation  of  the  affected  cylinder 
assemblies  on  the  effective  date  of  this  AD, 
accomplish  the  fblloviring: 

(1)  Upon  accumulating  250  hours  TIS  since 
installation  of  the  affected  cylinder 
assemblies,  perform  an  initial  dye  penetrant 
inspection  for  cracks  in  accordance  with 
Superior  Air  Parts.  Inc  MSB  No.  96-002, 
Revision  A,  dated  December  17  .  1996,  or 
remove  and  replace  with  a  serviceable  part. 

(2)  Thereafter,  perform  repetitive  dye 
penetrant  inspections  for  cracks  at  intervals 
not  to  exceed  25  hours  TIS  since  last 
inspection,  in  accordance  with  Supericff  Air 
Parts.  Inc.  MSB  No.  96-002.  Revision  A, 
dated  December  17  .  1996.  or  remove  and 
replace  with  a  serviceable  part. 

(3)  Prior  to  further  flight,  remove  friom 
service  cracked  cylinder  assemblies  and 
replace  with  serviceable  parts. 


(4)  Upon  accumulating  300  hours  TIS  since 
installation  of  the  affected  cylinder 
assemblies,  prior  to  further  flight  remove 
from  service  affected  cylinder  assemblies  and 
replace  with  serviceable  parts. 

(d)  For  the  purpose  of  this  AD,  a 
serviceable  part  is  defined  as  a  cylinder 
assembly  other  than  a  Superior  Air  Parts,  Inc. 
PMA  part  number  SL54000  -Al,  -A2,  -A2P, 
-A20P,  and  A21P  replacement  cylinder 
assembly,  with  serial  numbers  001  through 
650. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Special 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Special  Certification  Offica 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airwoithiness  directive, 
if  any,  may  be  obtained  from  the  Special 
Certification  Office. 

(f)  Special  flight  permits  in  accordance 
with  Sections  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  may  not  be  issued. 

(g)  The  actions  required  by  this  AD  shall 
be  accomplished  in  accordance  mth  the 
following  Superior  Air  Parts,  Inc.  MSB: 


Document  No. 


96-002  

Total  pages  4. 


Pages 


Revision 
A 


Dtfe 


Decannbar  17.  1996. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Ri^ster  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Superior  Air  Parts,  Inc.,  14280  Gillis 
Road,  Dallas,  TX  75244-3792:  telephone 
(800)  400-5949.  fax  (972)  702-8723.  Copies 
may  be  inspected  at  the  FAA,  New  England 
Region.  Office  of  the  Assistant  Chief  Counsel, 
12  New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700. 
Washington.  DC. 

(h)  This  amendment  becomes  effective 
April  22, 1997,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  priority  letter  AD  97-01-04, 
issued  December  27, 1996,  which  contained 
the  requirements  of  this  amendment 

Issued  in  Burlington,  Massachusetts,  on 
March  26, 1997. 

JamasCIooas. 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Senrice. 
(FR  Doc  97-8476  Filed  4-4-97;  8:45  am) 
MUMQ  COM  4t1»-1»-U 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27CFRPart4 

[T.D.  ATF-388;  Re(.  Notice  Nos.  581, 749 
and793] 

RiN  1512-ABOe 

Gamay  Beaujolals  Win*  Designation 
(92F-042P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasiiry. 

ACTION:  Treasury  Decision,  Final  Rule. 

SUMMARY:  This  final  rule  amends  the 
wine  labeling  regulations  to  allow  use  of 
the  term  "Gcmiay  Beaujolais"  on 
American  wine  labels  for  a  period  of  10 
years.  From  the  time  this  final  rule  takes 
effect  until  the  end  of  the  phase-out 
period,  a  wine  which  derives  not  less 
than  75  percent  of  its  volume  bom  Pinot 
noir  grapes,  Valdiguie  ("Napa  Gamay") 
grapes,  or  a  combination  of  both 
varieties,  may  use  "Gamay  Beaujolais" 


as  a  type  designation  of  varietal 
significance.  However,  from  January  1, 
1999,  until  the  end  of  the  phase-out 
period,  brand  labels  using  the 
designation  "Gamay  Beaujolais"  must 
also  bear  in  direct  conjunction 
therewith  the  varietal  names  Pinot  noir 
and/or  Valdiguie,  along  with  the 
following  statement  on  the  brand  or 
back  label:  "Gamay  Beaujolais  is  made 
from  at  least  75  pert»nt  Pinot  noir  and/ 
or  Valdiguie  grap>es."  After  the 
expiration  of  the  phase-out  period,  the 
term  "Gamay  Beaujolais"  will  no  longer 
be  recognized  as  a  designation  for 
American  wines. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  May  7,  1997. 

FOR  FURTHER  INFORMATION  CONTACT. 
Thomas  B.  Busey,  Wine,  Beer  and 
Spirits  Regulation  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226.  Telephone: 
(202)  927-8230. 
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SUPPLEMENTARY  MFOmfUTION: 

The  Federal  Alcoiiol  Administration 
Act 

Section  105(e)  of  the  Federal  Alcohol 
Administration  Act  (FAA  Act),  27 
U.S.C.  205(e),  vests  broad  authority  in 
the  Director,  ATF,  as  a  delegate  of  the 
Secretary  of  the  Treasury,  to  prescribe 
regulations  intended  to  prevent 
deception  of  the  consvuner.  and  to 
provide  the  consumer  with  adeqviate 
infwmation  as  to  the  identity  and 
quahty  of  the  product. 

Regulations  which  implement  the 
provisions  of  section  105(e)  as  they 
relate  to  %vine  are  set  forth  in  title  27, 
Code  of  Federal  Regulations,  part  4  (27 
CFR  part  4).  Section  4.23(b)  provides 
that  the  name  of  a  single  grape  variety 
may  be  used  as  the  type  designation  of 
a  grape  wine  if  the  wine  Is  labeled  with 
an  appellation  of  origin,  and  if  not  less 
than  75  percent  of  the  wine  is  derived 
from  grapes  of  that  variety,  the  entire  75 

Grcent  of  which  was  grown  in  the 
)eled  appellation  of  origin  area. 
Section  4.23(d)  provides  that  the  names 
of  two  or  more  grape  varieties  may  be 
used  as  the  type  designation  for  a  wine 
if  all  of  the  grapes  used  to  make  the 
wine  are  of  the  labeled  varieties,  and  the 
percentage  of  the  wine  derived  from 
each  variety  is  shown  on  the  label  (with 
a  tolerance  of  plus  or  minus  2  percent). 
Further  rules  are  mandated  for  the  use 
of  varietal  designations  for  wines 
labeled  with  multicounty  or  multistate 
appellations  of  origin. 

Section  4.28  of  the  regulations  was 
added  by  T.D.  ATF-370,  61  FR  522 
(1996).  This  section  contains  a  category 
of  type  designations  of  varietal 
significance  for  American  wines.  These 
names  designate  wines  which  have 
some  varietal  basis,  but  which  do  not 
meet  the  requirements  for  use  of  a  single 
varietal  designation.  These  designations 
apply  to  wines  which  are  composed  of 
a  mixture  of  specific  grape  varieties. 
ATF  believes  these  wines  demonstrate 
characteristics  of  the  grape  varieties 
used  to  produce  them  and  their  names 
imply  some  grape  variety  source.  This 
type  designation  was  established  in 
regulations  first  promulgated  in  1996. 

Section  4.34(a)  requires  that  the  class 
and  type  be  stated  in  conformity  with 
the  standards  of  identity  in  Subpart  C, 
and  in  the  case  of  still  wine,  there  may 
appear  in  lieu  of  the  class  designation 
any  varietal  (grape  type)  designation, 
type  designation  of  varietal  significance, 
semigeneric  geographic  designation,  or 
geographic  distinctive  designation  to 
which  the  wine  is  entiUed. 
Additionally,  §  4.34(b)(1)  provides  that 
an  appellation  of  origin  disclosing  the 
true  origin  of  the  wine  shall  appear  in. 


direct  conjimction  with  and  in  lettering 
substantially  as  conspicuous  as  the  class 
and  type  designation  if  a  grape  type 
(varietal)  designation  is  used  under  the 
provisions  of  §  4.23  or  a  type 
designation  of  varietal  significance  is 
used  under  the  provisions  of  §  4.28. 

History  of  Camay  Beaujolais  Name 

Beaujolais  is  a  region  in  France 
known  for  producing  a  distinctive  type 
of  wine.  The  "Camay  noir  a  jus  blanc" 
(otherwise  known  as  the  "Camay")  is 
the  predominant  grape  variety  used  in 
the  production  of  Beaujolais  wine. 

In  the  1940s,  a  grape  grown  in 
Cahfomia  was  identified  by  researchers 
at  the  University  of  California  at  Davis 
(UCD)  as  the  "Camay  Beaujolais"  grape. 
At  that  time,  it  was  mistakenly  thought 
that  this  was  the  same  Camay  grape 
grown  in  Beaujolais,  France.  For 
decades,  American  wines  made  from 
this  grape  were  labeled  as  "Camay 
Beaujolais." 

In  the  late  1960's,  researchers  at  UCD 
decided  that  the  grape  known  as  "Napa 
Camay"  was  the  true  Camay  grape,  and 
that  the  "Camay  Beaujolais"  vine  was 
actually  a  clone  of  Pinot  noir.  The 
Foundation  Plant  Material  Service 
(FPMS)  at  UCD  (a  service  operated  in 
cooperation  with  UCD  which  makes 
virus-free,  true  type  plant  material 
available  to  the  industry),  identified  the 
Camay  Beaujolais  vine  as  a  clonal 
selection  of  the  Pinot  noir  variety. 

Notwithstanding  the  conclusion  that 
the  "Camay  Beaujolais"  grape  was  not 
related  to  the  true  Camay  grap>e  variety, 
ATF's  predecessor  agency  decided  to 
allow  wines  produced  bom  both  the 
Napa  Camay  and  Pinot  noir  grape 
varieties  to  be  labeled  as  "Camay 
Beaujolais,"  pending  a  final  resolution 
of  the  many  controversies  related  to  the 
names  of  grape  varieties  which  had  been 
erroneously  identified  in  the  United 
States.  In  the  1980s.  ATF  began  the 
process  of  evaluating  many  of  these 
varietal  names,  in  order  to  formulate  an 
authoritative  list  of  grape  varieties  used 
to  produce  American  wines. 

Winegrape  Varietal  Names  Advisory 
Committee 

In  1982,  ATF  estabfished  the 
Winegrape  Varietal  Names  Advisory 
Conunittee  (referred  to  as  the 
"Committee")  to  conduct  an 
examination  of  the  hundreds  of  grape 
variety  names  and  synonyms  in  use  in 
the  United  SUtes.  (47  FR  13623,  March 
31, 1982).  According  to  its  charter,  the 
Conunittee  was  to  advise  the  Director  of 
the  grape  varieties  and  subvarieties 
which  are  used  in  the  production  of 
wine,  to  recommend  appropriate  label 
designations  for  these  varieties,  and  to 


recommend  guidelines  for  approval  of 
names  suggested  for  new  grape  varieties. 
Their  recommendations  were  restricted 
to  the  names  of  grapes  used  in 
producing  American  wines.  The 
Committee's  final  report,  presented  to 
the  Director  in  September  1984, 
contained  the  Committee's  findings 
regarding  use  of  the  most  appropriate 
names  for  domestic  winegrape  varieties. 

The  final  report  of  the  Winegrape 
Varietal  Names  Advisory  Committee 
concluded  as  follows: 

At  present,  there  are  substantial  plantings  of 
two  varieties  which  include  the  name 
Camay.  Neither  are  the  true  Camay  (or  one 
of  its  several  clones)  grown  in  Europe.  Camay 
Beaujolais  is  a  clone  of  Pinot  Noir,  and  Napa 
Camay  is  an  as  yet  unidentified  variety, 
which  is  neither  Camay  nor  Pinot  noir. 

The  Committee  accepted  the 
recommendation  of  its  subcommittee 
that  the  names  "Napa  Camay"  and 
"Camay  Beaujolais"  should  be  phased 
out.  They  noted  that  since  Napa  Camay 
and  Camay  Beaujolais  (Pinot  noir)  were 
two  distinctively  difierent  varieties, 
wine  made  bozn  a  blend  of  both  grapes 
should  not  be  labeled  with  one  varietal 
designation.  Id.  at  27-29.  The 
Subcommittee  on  Camay  Beaujolais 
actually  reconunended  that  "the  wine 
known  as  'Camay  Beaujolais'  be 
considered  a  limited  semi-generic  wine 
produced  irom  the  grape  variety  Pinot 
noir  and  the  grape  ciurently  known  as 
'Napa'  Camay,  either  singly  or  in 
combination  with  each  other."  The 
Committee's  Final  Report  stated  that  the 
Committee  had  "considered  a 
suggestion  that  the  term  Camay 
Beaujolais  be  allowed  for  use  on 
domestic  wine  labels  as  a  'semi-generic' 
non-varietal  designation,"  but  made  no 
recommendation  on  that  issue  due  to 
the  conclusion  that  "the  suggestion  is 
outside  the  mandate  of  the  Committee, 
which  is  limited  solely  to  varietal 
names."  TTie  Conunittee  did,  however, 
note  this  suggestion  for  "possible 
consideration"  by  ATF. 

Notice  No.  581 

On  the  basis  of  the  recommendations 
contained  in  the  Committee's  final 
report.  ATF  issued  Notice  No.  581  on 
February  4, 1986  (51  FR  4392).  That 
notice  proposed  the  addition  of  subpart 
J,  American  Grape  Variety  Names  to  part 
4.  The  new  subpart  was  to  contain  a  list 
of  every  grape  varietal  name  authorized 
for  use  in  the  production  of  American 
wines.  ATF  received  156  written 
comments  in  response  to  this  notice. 

With  respect  to  use  of  the  name 
"Camay  Beaujolais,"  Notice  No.  581 
proposed  that  it  should  be  permitted  as 
an  alternate  grape  variety  name  for 
future  use  only  for  a  period  of  five  years. 
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During  the  period  of  its  continued  use, 
Notice  No.  581  proposed  that  the  actual 
name  of  the  grape,  either  Pinot  noir  or 
Napa  Camay,  should  appear  on  the  label 
in  direct  conjunction  with  the 
designation  "Camay  Beaujolais."  Afler 
the  passage  of  five  years,  Camay 
Beaujolais  could  no  longer  be  used  as  a 
label  designation. 

Comments  to  Notice  No.  581 

The  proposal  to  phase  out  use  of 
Camay  Beaujolais  proved  controversial. 
Only  a  few  respondents  concurred  with 
ATF's  proposal,  while  27  respondents 
objected  to  some  part  of  the  proposal. 
Many  commenters  suggested  that 
Camay  Beaujolais  was  well  known  to 
consumers  as  a  light,  red,  young,  fruity 
wine,  and  that  consumers  did  not  view 
it  as  a  varietal  wine.  Some  commenters 
stated  that  consiuner  recognition  of 
Camay  Beaujolais  was  good;  that  the 
wine  was  popular;  that  consumers  knew 
what  they  were  buying,  and  that 
elimination  of  the  designation  would 
serve  no  consumer  purpose.  Winery 
proprietors  and  grape  growers  cited  the 
large  market  for  this  wine  and  argued 
that  elimination  of  the  designation 
would  have  a  severe  economic  impact 
on  their  businesses. 

Louis  P.  Martini,  a  member  of  the 
Winegrape  Names  Advisory  Committee, 
submitted  a  comment  in  opposition  to 
the  proposed  5-year  phase-out  period. 
He  suggested  that  "[t]o  remove  this 
name  from  wine  labels  would 
effectively  remove  this  wine  from  the 
market."  Other  industry  members 
advocated  a  longer  phase-out  period,  or 
objected  to  the  phase-out  altogether.  On 
the  other  hand,  one  consumer  advocate 
suggested  that  five  years  was  too  long  a 
phase-out  period,  and  the  French 
Government  opposed  any  recognition  of 
the  term  "Camay  Beaujolais"  in  the 
regulations. 

Notice  No.  749 

Because  the  comments  on  Notice  No. 
581  varied  widely  in  their  approach  to 
the  proposals,  and  because  a  lengthy 
period  of  time  had  passed  since  the 
issuance  of  Notice  No.  581,  ATF 
decided  to  open  the  issue  of  grape 
varietal  names  to  additional  public 
comment.  Thus,  on  September  3, 1992, 
ATF  issued  Notice  No.  749  (57  FR 
40380),  seeking  comment  on  new  and 
revised  proposals  relating  to  grape 
variety  names. 

By  this  time,  UCD  had  determined 
that  the  grape  known  as  "Napa  Camay" 
was  not  the  Camay  grape  of  France.  TTje 
"Napa  Camay"  grape  variety  was 
positively  identified  by  the  FPMS  as 
Valdiguie,  although  it  is  not  widely 
known  by  this  name  in  the  United 


States.  In  Notice  No.  749,  ATF  proposed 
that  "Napa  Camay"  be  considered  a 
sjmonym  for  the  prime  name  Valdiguie 
and  requested  conunents  on  whether 
Napa  Camay  should  be  phased  out  in 
the  future.  ATF  also  announced  that  the 
"Camay  Beaujolais"  issue  would  be  the 
subject  of  a  separate  notice  of  proposed 
rulemaking. 

Notice  No.  793 

On  April  5, 1994,  ATF  published 
Notice  No.  793  (59  FR  15878)  in  the 
Federal  Register  proposing  specific 
conditions  for  the  use  of  Camay 
Beaujolais  as  a  wine  label  designation. 
The  90-day  comment  period  closed  on 
July  5, 1994. 

ATF  stated  that  the  evidence 
considered  by  ATF  established  that 
"Camay  Beaujolais"  was  not  a  true 
varietal  name,  and  that  the  two  gra{>e 
varieties  which  have  been  called 
"Camay  Beaujolais"  in  this  country  are 
not  Camay  grapes.  Thus,  ATF 
concluded  that  Camay  Beaujolais 
should  not  be  listed  in  subpart  J  of  27 
CFR  part  4  as  a  grape  variety  name.  On 
the  basis  of  the  comments  to  Notice  Nos. 
581  and  749  and  current  trade  and 
consumer  recognition  of  the  name,  ATF 
stated  that  many  consumers  viewed 
Camay  Beaujolais  as  a  type  of  red  wine 
which  may  be  described  as  light  and 
fiuity.  However,  ATF  also  believed  that 
many  consumers  associated  the 
designation  "Camay  Beaujolais"  with  a 
wine  produced  from  the  Pinot  noir  or 
Napa  Camay  grape  varieties.  Therefore, 
instead  of  phasing  out  the  use  of  the 
designation  "Camay  Beaujolais"  as 
proposed  in  Notice  No.  581,  ATF 
proposed  in  Notice  No.  793  to 
specifically  allow  the  continued  use  of 
Camay  Beaujolais  imder  §  4.34,  relating 
to  class  and  type  designations.  Section 
4.34  was  selected  for  placement  of  the 
Camay  Beaujolais  designation  because 
§4.28  and  the  type  designations  of 
varietal  significance  it  established  did 
not  exist  in  1994. 

As  previously  discussed,  existing 
regulations  provided  that  a  wine  was 
not  entitled  to  a  varietal  type 
designation  unless  75  percent  of  its 
volume  is  derived  from  grapes  of  that 
variety.  Accordingly,  ATF  proposed  to 
allow  the  use  of  the  designation  "Camay 
Beaujolais"  only  where  the  wine 
derived  not  less  than  75  percent  of  its 
voliune  bom  Pinot  noir  grapes  or  Napa 
Camay  grapes.  Wine  labels  bearing  the 
designation  "Camay  Beaujolais"  would 
also  have  been  required  to  bear  a 
varietal  tyj)e  designation  (Pinot  noir  or 
Napa  Camay)  and  an  appellation  of 
origin.  Furthermore,  the  proposed 
amendment  to  §  4.34  specified  that  the 
optional  designation  "Camay 


Beaujolais"  must  app>ear  in  direct 
conjunction  with  the  varietal  type 
designation  and  the  appellation  of 
origin,  and  must  appear  in  lettering  of 
substantially  the  same  size  and  kind. 

TJ).  ATF-370 

On  January  8,  1996,  ATF  issued  T.D. 
ATF-370  (61  FR  522),  a  final  rule  on  the 
issue  of  grape  variety  names  for 
American  wines.  ATF  issued  a 
comprehensive  list  of  grape  variety 
names  approved  for  use  on  American 
wine  labels.  The  final  rule  took  effect  on 
February  7, 1996.  The  name  "Napa 
Camay"  is  listed  as  a  synonym  for 
"Valdiguie  ";  however,  "Napa  Camay" 
may  only  be  used  on  labels  of  wines 
bottled  prior  to  January  1,  1999.  The 
name  "Camay  Beaujolais"  was  not 
Usted  as  an  approval  varietal  name. 
Instead,  the  preamble  noted  that  ATF 
has  made  Camay  Beaujolais  the  subject 
of  a  separate  rulemaking  proceeding. 
The  preamble  also  stated  that  "[i]n  the 
interim,  ATF  wrill  permit  domestic 
wineries  to  use  Camay  Beaujolais  as  a 
designation.  Such  wine  must  derive  at 
least  75  percent  of  its  volume  fixim  Pinot 
noir,  from  Valdiguie  (Napa  Camay),  or 
from  a  mixtiue  of  these  grapes."  61  FR 
at  532. 

Comments  to  Notice  No.  793 

There  were  237  comments  submitted 
in  response  to  Notice  No.  793.  211 
comments  were  in  favor  of  allowing  the 
continued  use  of  the  designation 
"Camay  Beaujolais"  on  wine  labels, 
while  26  were  opposed  to  any  use  of 
"Camay  Beaujolais"  on  American  wine 
labels. 

Comments  in  Favor  of  Proposal 

The  Wine  Institute,  American 
Vintners  Association,  winegrape 
growers  associations,  wine  grape 
growers,  wine  producers,  and  wine 
wholesalers  submitted  comments  in 
favor  of  allowing  continued  use  of 
"Camay  Beaujolais"  on  American  wine 
labels.  However!  many  of  these 
commenters  took  issue  with  some  of 
ATF's  proposals. 

Some  commenters  suggested  that  the 
designation  "Camay  Beaujolais"  had 
lost  any  varietal  significance,  and  it 
should  not  be  restricted  to  wines  made 
bom  Pinot  noir  or  Napa  Camay  grapes. 
Thus,  for  example,  the  American 
Vintners  Association  suggested  that  any 
hght,  red,  young,  fiiiity  wine  should  be 
allowed  the  designation  "Camay 
Beaujolais"  as  long  as  the  actual  grape 
variety  is  shown  on  the  label. 

The  vast  majority  of  comments 
received  by  ATF  came  from 
wholesalers,  vineyard  proprietors,  and 
wineries  who  supported  the  recognition 
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of  "Camay  Beaujolais"  in  the 
regulations.  However,  these  commenters 
opposed  ATF's  proposal  that  a  wine 
l^wled  with  the  designation  "Camay 
Beaujolais"  must  derive  75  percent  of  its 
voliune  from  either  the  Napa  Camay  or 
Pinot  noir  grape  variety.  The  comments 
noted  that  the  longstanding  industry 
practice  was  to  blend  the  two  grap>e 
varieties  in  the  production  of  "Camay 
Beaujolais"  wine,  and  that  the  blend  of 
the  two  distinct  grape  varieties  should 
be  considered  as  meeting  the  75  percent 
requirement  found  in  the  regulations. 

Most  of  the  comments  in  ravor  of 
allowing  a  blend  of  Pinot  noir  and 
"Napa  Camay"  grapes  also  brought  up 
the  issue  of  whether  varietal  percentages 
should  be  required  on  the  label.  ATF 
did  not  propose  such  a  requirement  in 
Notice  No.  793,  because  the  regulations 
at  §  4.23  do  not  require  a  listing  of 
percentages  where  75  percent  of  the 
wine  is  derived  from  a  single  grape 
variety.  However,  under  §  4.23(d). 
percentages  must  be  listed  on  the  label 
whenever  two  or  more  grape  varieties 
are  used  as  the  type  designation  for  a 
wine. 

The  commenters  who  raised  this  issue 
were  opposed  to  listing  the  percentage 
of  grape  varieties  on  the  label.  Instead, 
they  suggested  that  the  varietal  names 
"Pinot  noir"  and  "Napa  Camay"  be 
listed  on  the  label  in  descending  order 
by  volume,  without  requiring  that  the 
percentages  be  shown.  The  Wine 
Institute  suggested  that  this  option 
would  allow  "the  broadest  amount  of 
winemaking  flexibility  in  achieving  the 
Camay  Beaujolais  style  and  minimizing 
consumer  confusion  that  could  result 
from  a  multiple  varietal  label." 

While  many  conunenters  in  fovor  of 
retention  of  the  term  "Camay 
Beaujolais"  stated  that  consumer 
recognition  of  this  wine  was  good,  none 
of  the  comments  offered  specie 
evidence,  such  as  consumer  surveys,  on 
what  consumers  understood  to  be  the 
varietal  significance  of  the  term.  The 
Wine  Institute  submittecf  a  label  dating 
back  to  at  least  1950,  showing  that  the 
use  of  this  name  on  American  wine 
labels  went  back  several  decades,  and 
submitted  evidence  tending  to  show 
that  consumers  had  positive  views 
about  "Camay  Beaujolais"  wines. 
However,  some  of  this  evidence  actually 
tended  to  support  the  conclusion  that 
some  American  consumers  consider 
"Camay  Beaujolais"  to  be  a  style  of 
wine  similar  to  French  Beaujolais 
wines.  This  evidence  did  not  support 
ATF's  premise  in  Notice  No.  793  that 
American  consumers  were  aware  that 
wines  labeled  as  "Camay  Beaujolais" 
were  made  from  Pinot  noir  or  Valdiguie 
grapes. 


Caninwnta  in  Opposition  to  Use  of 
Camay  Beaii|olaii 

Of  the  26  comments  received  in 
opposition  to  the  continued  use  of 
Camay  Beaujolais  on  wine  labels.  13 
were  bom  importers  and  4  from  foreign 
producers-exporters.  The  remaining  9 
comments  are  discussed  in  more  detail 
below. 

Most  of  these  commenters  strongly 
opposed  the  use  of  "Camay  Beaujolais" 
on  American  wine  labels,  stating  that 
American  wineries  were  continuing  to 
use  the  term  because  they  wanted  to 
take  unfair  advantage  of  the  Beaujolais 
name.  Secondly,  these  commenters 
believed  that  use  of  the  term  "Camay 
Beaujolais,"  even  when  modified  with  a 
geographical  appellation  of  origin  and  a 
varietal  type  designation,  was  highly 
misleading  and  confusing  to  consumers, 
since  it  was  being  used  to  describe  a 
wine  that  was  not  made  from  Camay 
grapes,  and  did  not  originate  in 
Beaujolais.  France.  However,  like  the 
comments  supporting  the  proposal, 
none  of  the  opposing  comments 
provided  specific  evidence,  such  as 
cons\uner  surveys,  on  the  consiuner's 
perception  of  the  term.  Finally,  it  was 
argued  that  continued  use  of  the  term 
"Camay  Beaujolais"  on  American  wine 
labels  constituted  a  violation  of  ATF 
regulations  and  the  United  States 
Covemment's  commitment  to  prevent 
any  erosion  of  protected  appellations  of 
origin. 

Ine  Delegation  of  the  Commission  of 
the  European  Communities  (now  the 
European  Union)  commented  that  the 
proposal  would  confuse  and  mislead 
consiuners,  since  it  allows  "the  use  of 
the  optional  designation  'Camay 
Beaujolais'  for  wine  which  is  recognized 
by  BATF  as  originating  neither  frtim  a 
true  'Camay'  grape  variety  nor  from  the 
'Beaujolais'  area  of  France."  Their 
comment  also  argued  that  any 
recognition  of  the  designation  "Camay 
Beaujolais"  for  American  wines  would 
violate  Item  ID  of  the  Exchange  of 
Letters  between  the  EC  and  the  United 
States  dated  July  26.  1983,  as  well  as 
provisions  of  the  Uruguay  Round 
Agreement  on  Trade  Related  Aspects  of 
Intellectual  Property  (TRIPS).  This 
argument  was  based  on  the  premise  that 
the  proposed  rule  would  erode 
protection  of  the  nongeneric  designation 
"Beaujolais."  Instead,  the  comment 
suggested  implementing  the  shortest 
possible  transition  period  for  allowing 
the  term  pending  its  outright 
prohibition.  The  Comite  Vins,  the 
European  Community  association 
representing  the  Community's  entire 
wine  industry  and  trade,  and  the 
Federation  des  Exportateurs  de  Vins  et 


Spiritueux  de  France  (FEVS)  filed 
similar  comments  in  opposition  to  the 
proposed  rule. 

Tne  Agricultural  Attache  &t>m  the 
French  Embassy  also  made  similar 
arguments,  and  suggested  that  the 
proposed  nUe  would  essentially  create  a 
new  semigeneric  designation  to  the 
detriment  of  a  French  appellation  of 
origin  already  recognized  by  U.S. 
regulations. 

Separate  comments  ftom  the  Union 
Viticole  du  Beaujolais  (representing 
French  Beaujolais  growers)  and  the 
Federation  C>es  Syndicats  de 
Negociants-Eleveiu^  de  Crande 
Bourgogne  (representing  Beaujolais  and 
Burgundy  wine  merchants)  strongly 
opposed  the  proposed  rule  as 
misleading  to  consumers  and  in 
violation  of  U.S.  international 
commitments. 

A  comment  on  behalf  of  the  Deutscher 
Weinfonds  (DW).  stated  that  while  the 
DW  had  no  direct  interest  in  this  matter, 
it  felt  strongly,  "as  a  matter  of  principle, 
that  distinctive  geographical 
designations,  and  distinctive  grape 
varietals,  particularly  those  recognized 
by  BATF  in  its  regulations,  should  in  no 
way  be  diluted  or  compromised." 

'The  National  Association  of  Beverage 
Importera.  Inc.  (NABI),  a  trade 
association  representing  impKirtere  of 
wine,  beer,  and  distilled  spirits,  filed  a 
comment  representing  the  views  of  the 
majority  of  its  members.  NABI  stated 
that  the  Brown-Forman  Beverage 
Comptany  and  Heublein.  Inc.  did  not 
agree  with  its  comment.  NABI  stated 
that  use  of  the  designation  "Camay 
Beaujolais"  in  accordance  with  the 
proposed  rule  was  misleading  to 
consiuners,  since  it  would  be  used  to 
designate  a  wine  produced  from  grapes 
which  were  not  Camay  grapes,  and 
since  the  product  had  nothing  to  do 
with  the  protected  geographical 
designation  "Beaujolais."  NABI  argued 
that  the  proposed  erosion  of  the  term 
"Beaujolais"  was  in  violation  of 
international  agreements,  as  well  as 
ATF's  own  regulations,  since 
"Beaujolais"  is  recognized  as  a 
distinctive  designation  in  27  CFR 
4.24(c).  NABI  recommended  that  ATF 
adopt  its  earlier  proposal  to  phase  out 
the  use  of  the  term  over  a  five-year 
period  commencing  with  the 
publication  of  the  final  rule. 

Finally,  the  law  firm  of  Ropes  &  Cray 
submitted  a  comment  on  behalf  of  its 
clients  the  Institut  National  des 
Appellations  d'Origine  ("DMAO")  and 
the  Union  Interprofessionelle  des  Vins 
du  Beaujolais  ("UTVB").  Shortly  prior  to 
publication  of  Notice  No.  793.  the  INAO 
and  UIVB  had  petitioned  ATF  to 
eliminate  recognition  of  the  designation 


"Camay  Beaujolais"  on  American  wine 
labels.  Their  comment  in  response  to 
Notice  No.  793  argued  that  recognition 
of  "Camay  Beaujolais"  as  a  labeling 
term  would  erode  the  protection  of  the 
distinctive  designation  "Camay 
Beaujolais."  and  would  essentially 
create  a  new  semigeneric  wine 
designation.  The  INAO  and  UIVB 
argued  that  there  is  no  objective 
evidence  that  establishes  that 
consiunera  are  not  misled  by  use  of  the 
labeling  designation  "Camay 
Beaujolais."  They  suggested  that  even  if 
an  accurate  appellation  of  origin  and 
varietal  designation  appeared  on  the 
label  in  conjtmction  with  the 
designation  "Camay  Beaujolais," 
consiuners  might  still  erroneously 
believe  that  the  wine  is  made  from  a 
combination  of,  for  example,  Pinot  noir 
and  Camay  grapes,  or  that  consumers 
will  still  bie  misled  into  believing  that 
the  wine  is  similar  to  French  Beaujolais 
wines. 

The  INAO  and  UIVB  also  argued  that 
ATF's  recognition  of  the  name  "Camay 
Beaujolais"  is  in  violation  of  the 
international  obligations  of  the  United 
States,  and  stated  that  such  recognition 
would  undermine  the  protection 
accorded  the  distinctive  name 
"Beaujolais,"  and  create  a  new 
semigeneric  name. 

Discussion  of  Comments 

In  Notice  No.  793,  ATF  proposed  the 
continuance  of  the  name  "Camay 
Beaujolais"  on  American  wine  labels, 
premised  on  the  belief  that  American 
consumers  had  come  to  associate  this 
term  with  a  wine  made  from  Pinot  noir 
and  Valdiguie  ("Napa  Camay")  grapes. 
ATF  recognized  that  the  use  of  this  term 
to  designate  these  grapes  arose  from  an 
initial  classification  error;  however, 
ATF  reasoned  that  if  constuner 
recognition  of  the  term  was  based  on  its 
new  secondary  meaning  in  the  United 
States,  then  the  term  would  not  mislead 
the  American  consiuner  if  used  in  direct 
conjimction  with  an  appellation  of 
origin,  as  well  as  a  varietal  type 
designation.  Thus,  the  most  important 
issue  in  determining  whether  the 
regulations  should  continue  to  authorize 
use  of  the  name  "Camay  Beaujolais"  on 
American  wine  labels  was  whether 
American  consiuners  were  aware  that 
the  term  has  a  secondary  meaning 
referring  to  wines  made  from  Pinot  noir 
and  Valdiguie  grapes. 

Many  oi  the  commenters  in 
opposition  to  Notice  No.  793  challenged 
ATF's  assumption  that  consumers 
understood  the  true  varietal  basis  of 
"Camay  Beaujolais"  wines.  While  the 
commentere  in  favor  of  continuing  the 
use  of  "Camay  Beaujolais"  stated  that 


there  was  good  consumer  recognition  of 
the  term,  they  did  not  provide  evidence 
that  many  American  wineries  had 
voluntarily  disclosed  the  true  grape 
varieties  in  "Camay  Beaujolais"  wines 
on  the  label.  Without  this  labeling 
information,  the  fact  that  the 
designation  had  appeared  on  American 
wine  labels  for  decades  did  not  establish 
that  consumers  knew  that  the  wines 
were  actually  made  from  Pinot  noir  or 
Napa  Camay  grapes. 

Upon  careful  consideration  of  the 
comments,  ATF  has  concluded  that 
none  of  the  commenters  were  able  to 
provide  any  competent  and  reliable 
consumer  perception  evidence  showing 
that  the  average  American  consumer 
was  knowledgeable  enough  to  recognize 
that  "Camay  Beaujolais"  was  a  wine 
made  bom  the  Pinot  noir  and  "Napa 
Camay"  grape  varieties.  In  fact,  some  of 
the  commenters  in  favor  of  the  proposed 
rule  (such  as  the  American  Vintners 
Association)  actuaUy  took  a  contrary 
position  on  this  matter,  and  argued  that 
American  consumers  did  not  associate 
"Camay  Beaujolais"  with  a  particular 
grape  variety  or  varieties.  These 
commenters  suggested  that  the 
American  consumer  actually  associated 
the  designation  "Camay  Beaujolais" 
with  a  style  of  wine  making. 

While  the  comments  (of  both  those 
supporting  and  opposing  the  proposal) 
did  not  provide  cfirect  evidence  of 
consumer  understanding  of  the  varietal 
significance  of  the  term  "Camay 
Beaujolais,"  ATF  believes  that  there  is 
a  legitimate  basis  for  its  belief  that  the 
wine  industry  and  knowledgeable 
consumere  associate  the  term  with  a 
wine  produced  from  Pinot  noir  and/or 
Valdiguie  ("Napa  Camay")  grapes.  It  is 
ATF's  understanding  that  the  term 
"Camay  Beaujolais"  is  not  used  to  * 
designate  French  Beaujolais  wines  or 
other  French  wines  made  from  Camay 
noir  grapes.  While  wine  experts  thus 
immediately  know  that  the  term 
"Camay  Beaujolais"  is  used  to  refer  to 
a  wine  which  is  not  made  bom  Camay 
grapes,  it  is  not  apparent  whether  the 
average  American  consumer  is  as 
knowledgeable  on  this  issue.  For 
example,  in  Jands  Robinson's  Vines, 
Grapes,  and  Wines,  (Alfred  A.  Knopf, 
New  York  1986)  at  227,  under  the  listing 
of  "Camay  Beaujolais,"  the  true 
meaning  of  this  name  is  explained  in  a 
forthright  manner,  although  the  author 
goes  on  to  state  that  "these  facts  are  not 
widely  known  among  ordinary  wine 
drinkers." 

Because  the  comments  did  not  shed 
much  light  on  the  issue  of  consumer 
I>erception,  ATF  reviewed  articles  in  the 
popular  press  to  see  whether  these 
articles  provided  consumers  with 


acou^te  information  about  the  identity 
of  "Camay  Beaujolais"  wines.  Many  of 
these  articles  indicated  that 
knowledgeable  wine  writers  were  aware 
of  the  varietal  composition  of  "Camay 
Beaujolais"  wrines.  For  example,  an 
article  by  Cerald  Boyd  in  the  July  15, 
1992  edition  of  the  San  Francisco 
Chronicle  entitled  "Lighten  Up  with 
Young  Gamays  and  Pinots"  states  that 
"(llong  thou^t  the  true  grape  of 
Beaujolais,  Camay  Beaujolais  is  in  fact 
a  clone  of  Pinot  Noir."  Frank  Prial  of  the 
New  York  Times  stated  as  follows  in  an 
article  entitled  "Wine  Talk"  dated 
January  16,  1991:  "Camay  beaujolais 
and  Napa  gamay  are  fairly  popular 
Cahfomia  grapes,  but  neither  is  actually 
gamay;  gamay  beaujolais  is  an  inferior 
clone  of  the  pinot  noir  grape,  and  Napa 
gamay  is  probably  a  little-used  grape 
bom  the  South  of  France  called 
valdiguie." 

These  examples  reflect  that  there  is  a 
fairly  widespread  knowledge  among 
knowledgeable  wine  writers  that 
"Camay  Beaujolais"  wines  are  not  made 
from  Camay  noir  grapes.  On  the  other 
hand,  some  of  these  articles  suggested 
that  the  labeling  of  these  wines  was 
confusing.  For  example,  in  the  March 
28, 1990  edition  of  the  Washington  Post, 
in  an  article  entitled  "Ail-American 
Beaujolais,"  Ben  Giliberti  explained  the 
true  identity  of  the  "Camay  Beaujolais" 
and  "Napa  Camay"  grapes,  and  then 
stated  "Regardless  of  grape  variety,  most 
domestic  bottlings  are  labeled  gamay 
beaujolais — a  confusing  situation  that 
one  hopes  will  be  rectified  by  labeling 
authorities  in  the  near  future."  In  an 
article  entitled  "French  Beaujolais 
Needn't  Fear  that  California  Clone,"  in 
the  July  18, 1991  edition  of  the  Atlanta 
Constitution,  writer  Bruce  Calphin 
explains  that  "it  has  been  widely  known 
for  years  that  gamay  Beaujolais  is  a 
clone  (mutated  form)  of  pinot  noir"  but 
also  states  that  the  situation  is 
"confusing  to  Americans  learning  about 
wine." 

Conclusion 

After  carefully  reviewing  the 
comments,  as  well  as  commentary  by 
wine  experts  such  as  Jancis  Robinson, 
and  articles  in  the  popular  press  such  as 
the  ones  cited  above,  ATT  has 
concluded  that  the  industry  and  wine 
experts  understand  the  term  "Camay 
Beaujolais"  to  have  varietal  significance 
when  used  on  American  wine  labels, 
even  though  the  term  initially  arose 
fit>m  a  classification  error.  However, 
ATF  has  concluded  that  while  the  term 
has  thus  acquired  a  secondary  meaning 
in  the  United  States  to  refer  to  a  wine 
made  fit>m  Pinot  noir  and/or  "Napa 
Camay"  grapes,  the  average  consumer 
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may  not  understand  this  varietal 
significance  of  the  term  unless 
additional  information  is  provided. 
Thus.  ATF  has  concluded  that  the 
unqualified  use  of  the  term  "Camay 
Beaujolais"  on  wine  labels  may  tend  to 
mislead  consumers  as  to  the  varietal 
identity  of  the  wine. 

bi  Notice  No.  793.  ATF  proposed 
permanently  to  allow  use  of  the  term 
"Camay  Beaujolais"  in  conjunction  with 
a  true  varietal  designation — either  Pinot 
noir  or  Valdiguie  ("Napa  Camay"). 
However,  there  were  several  good  points 
that  were  raised  in  opposition  to  this 
proposal.  Several  commenters  suggested 
that  ATF  was  merely  codifying  a 
historical  error,  and  that  erroneous 
varietal  designations  should  not  be 
allowed  merely  because  such 
designations  were  supplemented  with 
additional  truthful  injformation.  The 
INAO  and  UIVB  suggested  that  the 
juxtaposition  of  the  term  "Camay 
Beaujolais"  %vith  "Pinot  noir,"  for 
example,  might  further  confuse  the 
consumer,  and  mislead  the  consumer 
into  believing  that  the  wine  was  a  blend 
of  "Camay  Beaujolais"  and  Pinot  noir 
grapes. 

ATF  has  reevaluated  its  proposal  in 
light  of  these  comments.  While  ATF  still 
believes  that  the  name  "Camay 
Beaujolais"  has  consumer  recognition  in 
the  United  States,  we  also  recognize  that 
it  is  not  the  correct  name  for  these  two 
grape  varieties,  and  that  the  average 
consumer  should  not  be  expected  to 
have  technical  knowledge  about  grape 
classification  issues  in  order  to 
understand  a  wine  label. 

Since  the  establishment  of  the 
Winegrape  Varietal  Names  Advisory 
Committee  in  1982,  it  has  been  ATF's 
goal  to  eliminate  the  use  of  incorrect 
grape  variety  names  in  the  labeling  of 
American  wines,  even  where  those 
names  have  been  used  on  a 
longstanding  basis  in  the  United  States. 
The  final  rule  on  varietal  names 
eliminated  the  usage  of  many  names 
that  had  been  used  in  the  United  States 
for  a  long  time,  where  those  names  did 
not  acciirately  reflect  the  recognized 
names  of  the  grape  varieties  in  question. 
See  T.D.  ATF-370  (61  FR  522).  This 
same  logic  dictates  that  use  of  the  name 
"Camay  Beaujolais"  should  be  phased 
out  in  the  United  States. 

Thus,  ATF  has  decided  that  the 
regulations  should  not  provide 
permanent  recognition  of  the  labeling 
designation  "Camay  Beaujolais."  The 
original  classification  and  naming  errors 
nuide  with  respect  to  the  "Camay 
Beaujolais"  (Pinot  noir)  and  "Napa 
Camay"  (Valdiguie  )  grapes  should  not 
be  compounded  by  allovring  the  name 
"Camay  Beaujolais"  to  be  used 
indefinitely  to  designate  wines  made 


from  two  separate  grape  varieties, 
neither  of  which  is  a  true  Camay  grape. 
The  purpose  of  the  rulemaking  project 
on  varietal  names  was  to  rectify  the 
errors  made  in  the  past  with  respect  to 
classification  of  American  wine  grape 
varieties,  and  to  ensure  that  American 
consumers  were  not  misled  as  to  the 
true  identity  of  American  varietal  wines. 
This  is  all  the  more  important  since 
varietal  names  have  assumed  increasing 
importance  in  the  marketing  of  wines. 

Accordingly.  ATF  has  decided  that  it 
will  terminate  recognition  of  the 
labeling  designation  "Camay 
Beaujolais"  within  10  years.  During  this 
phase-out  period,  interim  labeling 
requirements  will  ensure  that 
consumers  are  adequately  informed  as 
to  the  varietal  content  of  the  wine.  ATF 
has  concluded  that  it  is  necessary  to 
allow  a  period  of  time  in  which 
wineries  can  continue  to  use  the 
labeling  designation  "Camay 
Beaujolais,"  as  long  as  this  designation 
is  qualified  in  a  manner  that  will  allow 
consumers  to  be  educated  as  to  what  the 
varietal  significance  of  the  term  really 
is. 

Interim  inhaling  Requirementa 

This  final  rule  provides  that  ATF  will 
temporarily  recognize  the  name  "Camay 
Beaujolais"  as  a  type  designation  of 
varietal  significance.  This  means  that 
the  name  has  varietal  significance,  but 
it  does  not  fit  the  requirements  for  a 
varietal  designation.  In  this  case,  the 
name  is  used  to  designate  a  wine  where 
not  less  than  75  percent  of  the  volume 
of  the  wine  is  derived  from  Pinot  noir 
grapes,  Valdiguie  ("Napa  Camay") 
grapes,  or  a  combination  of  both. 

As  previously  explained,  §4.28, 
relating  to  type  designations  of  varietal 
significance,  did  not  exist  in  1994,  at  the 
time  Notice  No.  793  was  published. 
Upon  consideration  of  the  conunents 
received  in  response  to  this  notice  and 
the  regulatory  structure  adopted  as  a 
result  of  the  varietal  name  rulemaking, 
ATF  has  determined  that  the  type  of 
wine  described  as  Camay  Beaujolais  is 
a  better  fit  in  §  4.28,  rather  than  as  a 
separate  class  and  type  designation  in 
§4.34. 

ATF  will  allow  a  period  of  10  years 
from  the  issuance  of  this  final  rule  for 
vrineries  to  phase  out  the  use  of  the  term 
"Camay  Beaujolais."  To  the  extent  that 
consumers  have  formed  a  loyalty  to  or 
preference  for  the  wine  that  they  know 
as  "Camay  Beaujolais,"  this  transition 
period  will  allow  them  time  to  learn 
more  information  about  the  varietal 
content  of  the  wine.  It  will  also  allow 
'wineries  and  grape  growers  time  to 
make  any  necessary  changes  in  their 
planting  and  marketing  plans. 


Pursuant  to  the  existing  regulations, 
an  appellation  of  origin  must  also 
appear  in  direct  conjunction  with  any 
type  designation  of  varietal  significance. 
This  will  ensure  that  consumers  are  not 
misled  as  to  the  origin  of  the  wine. 
However,  ATF  also  believes  that  some 
further  information  on  the  label  is 
necessary  in  order  to  ensure  that  the 
consumer  is  not  misled  as  to  the  varietal 
content  of  the  wine.  These  requirements 
will  be  discussed  in  further  detail 
below. 

Interim  Definition  of  "Camay 
Beaujolais" 

In  Notice  No.  793,  ATF  proposed  that 
the  designation  "Camay  Beaujolais" 
could  only  be  used  where  the  wine  met 
the  requirements  for  use  of  either  the 
Pinot  noir  or  Valdiguie  ("Napa  Camay") 
varietal  designation.  In  that  case,  the 
designation  would  have  to  be  qualified 
by  the  use  of  a  single  varietal 
designation,  signifying  that  75  percent 
of  the  wine  was  derived  from  either 
Pinot  noir  or  Valdiguie  ("Napa  Camay") 
grapes.  However,  the  comments 
received  from  American  wholesalers, 
growers  of  Pinot  noir  and  Valdiguie 
grapes,  and  American  wineries  who 
produced  "Camay  Beaujolais"  wines 
were  overwhelmingly  opposed  to  this 
proposal.  These  comments  pointed  out 
that  it  had  been  ATF's  longstanding 
policy  to  allow  the  Pinot  noir  and 
Valdiguie  grape  varieties  to  be 
combined  to  make  up  the  regulatory  75 
percent  requirement.  Many  comments 
stressed  that  it  was  important  for 
wineries  to  have  the  flexibilify  to  adjust 
percentages  in  order  to  arrive  at  the 
most  desirable  blend.  For  example,  the 
California  Association  of  Winegrape 
Crowers  stated  that  restricting  the  term 
to  only  one  of  these  grape  varieties 
would  "unduly  restrict(s)  the 
winemakers  ability  to  creatively  blend 
to  consumer  taste." 

Since  the  use  of  the  term  "Camay 
Beaujolais"  is  being  phased  out  over  the 
next  10  years,  and  since  the  coomients 
establish  that  the  term  is  well 
recognized  in  the  wine  industry  as 
referring  to  Mones  made  from  a 
combination  of  Pinot  noir  and  Valdiguie 
("Napa  Camay")  grapes,  ATF  has 
decided  to  define  the  term  in  a  way  that 
incorporates  the  status  quo  over  the  past 
several  decades.  Thus,  ATF  is  defining 
the  term  "Camay  Beaujolais"  to  mean 
an  American  wine  which  derives  at 
least  75  percent  of  its  volume  from  Pinot 
noir  grapes.  Valdiguie  grapes,  or  a 
combination  of  both.  However,  since  the 
term  will  refer  to  a  blend  of  two  separate 
unrelated  grape  varieties,  ATF  believes 
that  it  is  all  the  more  important  to 
ensure  that  there  is  su£Bcient 
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information  on  the  brand  label,  in  direct 
conjimction  with  the  designation 
"Camay  Beaujolais"  to  ensure  that 
consumers  are  not  misled  as  to  the 
varietal  content  of  the  wine.  These 
requirements  are  discussed  below. 

It  should  be  noted  that  there  were  a 
few  comments  questioning  ATF's 
exclusion  of  wines  made  with  true 
Camay  noir  grapes  from  the  definition 
of  "Camay  Eieaujolais."  The  evidence 
clearly  indicates  that  American  "Camay 
Beaujolais"  wines  have  been  made  bom 
grapes  that  were  not  true  Camay  grapes. 
In  T.D.  ATF-370,  ATF  noted  that  it  was 
listing  the  true  Camay  grape  as  "Camay 
noir,"  in  order  to  distinguish  it  from 
other  wines  which  were  labeled 
"Camay"  in  the  past.  61  FR  532.  The 
true  Camay  grape  is  a  relative  newcomer 
to  the  United  States,  and  there  is  no 
reason  to  create  any  confusion  between 
the  wine  known  as  "Camay  Beaujolais" 
and  wines  made  from  the  true  "Camay 
noir"  grape.  Accordingly,  wineries 
producing  wines  from  the  true  Camay 
noir  grape  and  meeting  the  applicable 
percentage  requirements  for  use  of  a 
single  varietal  type  designation,  may 
designate  their  wines  as  "Camay  noir" 
but  not  as  "Camay  Beaujolais." 

Finally,  wineries  producing  wine  that 
meets  the  requirements  for  a  single 
varietal  designation  of  either  Pinot  noir 
or  Valdiguie  ("Napa  Camay")  may  of 
course  choose  to  use  these  varietal 
designations  in  lieu  of  the  type 
designation  "Camay  Beaujolais." 
However,  in  accordance  with  the 
regulations  at  §4.23,  the  name  "Napa 
Camay"  will  no  longer  be  accepted  for 
wines  bottled  on  or  after  January  1, 
1999;  instead,  the  varietal  name 
"Valdiguie"  must  be  used  to  designate 
these  wines. 

Interim  Labeling  Statements 

The  final  rule  will  allow  the  use  of  the 
"Camay  Beaujolais"  designation  where 
there  appears  on  the  brand  label,  in 
direct  conjunction  therewith,  the  names 
of  the  grape  variety  or  grape  varieties 
used  to  satisfy  the  regulatory  definition 
of  "Camay  Beaujolais"  (i.e.,  Pinot  noir 
and/or  Valdiguie).  These  varietal  names 
must  appear  on  a  separate  line  from  the 
"Camay  Beaujolais"  designation,  and 
must  be  separated  from  "Camay 
Beaujolais"  by  the  required  appellation 
of  origin.  Where  two  varietal  names  are 
listed,  they  shall  appear  on  the  same 
line,  in  order  of  predominance. 

The  appellation  of  origin  shall  appear 
either  on  a  separate  line  between  the 
name  "Camay  Beaujolais"  and  the  grape 
variety  name(s),  or  on  the  same  line  as 
the  grape  variefy  name(s)  in  a  manner 
that  qualifies  the  grape  variefy  name(s). 
Furthermore,  the  following  statement 
shall  also  appear  on  the  brand  or  back 


label:  "Camay  Beaujolais  is  made  from 
at  least  75  percent  Finot  noir  and/or 
Valdiguie  grapes." 

In  Notice  No.  793,  ATF  proposed  a 
rule  that  would  allow  the  name  "Camay 
Beaujolais"  only  whera  the  wine  met 
the  standards  for  use  of  either  the  Pinot 
noir  varietal  designation,  or  the 
Valdiguie  ("Napa  Camay")  varietal 
designation,  and  where  the  type 
designation  "Pinot  noir"  or  Valdiguie 
("Napa  Camay")  appeared  in  direct 
conjunction  with  the  designation 
"Camay  Beaujolais."  As  previously 
discussed,  ATT  has  now  concluded  that 
during  the  10-year  phase-out  period,  it 
is  reasonable  to  allow  the  existing 
industry  practice  of  blending  Pinot  noir 
and  "Napa  Camay"  grapes  to  make  up 
the  75  percent  requirement  for  use  of 
the  "Camay  Beaujolais"  designation. 
This  is  in  accordance  with  the 
longstanding  trade  practice  and  industry 
understandixig  of  the  term  "Camay 
Beaujolais,"  as  well  as  the  longstanding 
poUcy  of  ATF  and  its  predecessor 
agency. 

However,  since  the  term  "Camay 
Beaujolais"  is  now  being  defined  to 
include  a  blend  of  two  separate  grape 
varieties,  ATF  believes  that  it  is 
necessary  to  require  more  than  just  the 
appearance  of  one  or  two  grape  varieties 
on  the  brand  label,  in  direct  conjunction 
with  the  designation  "Camay 
Beaujolais."  The  INAO  and  UTVB 
suggested  that  the  use  of  two  names 
such  as  "Camay  Beaujolais"  and  "Pinot 
noir"  on  a  brand  label  might  confuse 
consumers  into  believing  that  these  two 
names  represented  separate  grape 
varieties  which  had  gone  into  the  wine. 
ATF  beheves  that  this  comment  has 
merit.  In  other  words,  ATF  is  concerned 
that  the  appearance  of  the  designations 
"Camay  Beaujolais,"  "Pinot  noir,"  and 
"Valdiguie"  together  on  a  brand  label 
might  confuse  some  consumers,  and 
tend  to  create  a  misleading  impression 
that  these  three  names  each  represented 
grape  varieties  that  had  been  used  in  the 
production  of  the  wine. 

Thus,  the  final  rule  will  require  that 
the  varietal  designations  Pinot  noir  and/ 
or  Valdiguie  appear  on  the  brand  label 
in  direct  conjunction  with  the 
designation  "Camay  Beaujolais,"  but  on 
a  separate  line  from  "Camay 
Beaujolais,"  and  separated  from  "Camay 
Beaujolais"  by  the  required  appellation 
of  origin.  The  appellation  of  origin  shall 
appear  either  on  a  separate  line  between 
the  name  "Camay  Beaujolais"  and  the 
grape  variety  name(s),  or  on  the  same 
line  as  the  grape  variety  name(s)  in  a 
manner  that  qualifies  the  grape  variefy 
name(s).  This  will  ensure  that  the 
consumer  is  not  misled  into  believing 
that  Camay  Beaujolais  represents  just 


one  of  two  or  three  grape  varieties  used 
in  producing  the  wine. 

Where  the  wine  is  made  from  both 
Pinot  noir  and  Valdiguie  grapes,  the  two 
grape  varieties  shall  appear  on  the  same 
line,  in  order  of  predominance.  Below 
are  four  examples  of  type  designations 
on  brand  labels  that  will  be  allowed 
under  the  requirements  of  the  final  rule: 

CAMAY  BEAU70LAIS,  1992  CALIFORNIA, 
PINOT  NOOtATALOIGUIE 

CAMAY  BEAUJOLAIS,  NAPA  VALLEY 
VALDIGUIE 

1994  CAMAY  BEAUTOLAIS,  SONOMA 
COUNTY  PINOT  NOIR 

CAMAY  BEAUJOLAIS.  CALIFORNIA. 
VALDICUIE  a  PINOT  NOIR 

This  requirement  should  leave  no  room 
for  confrision  on  the  part  of  the 
consimier  as  to  the  varietal  content  of 
the  wine. 

Additional  Labeling  Statement 

Notwithstanding  the  above,  ATF 
believeathat  because  "Camay 
Beaujolais"  wines  are  in  something  of  a 
unique  category,  the  consumer  should 
be  provided  with  more  specific 
information  as  to  the  meaning  of  this 
designation.  The  vast  majority  of 
comments  received  in  response  to 
Notice  No.  794  were  in  opposition  to 
any  requirement  that  grape  variefy 
percentages  be  listed  on  labels.  These 
commenters  cited  the  need  for 
flexibility  in  the  blending  of  grapes. 
ATF  recognizes  that  if  the  regulations 
require  wineries  to  fist  the  percentage  of 
each  grape  variefy  used  in  the  blend, 
wineries  will  have  to  obtain  new  labels, 
as  well  as  new  certificates  of  label 
approval,  for  each  different  blend  of 
"Camay  Beaujolais"  wine. 

In  response  to  these  comments,  ATF 
is  not  requiring  wineries  to  put  grape 
percentages  on  the  brand  label,  as  they 
would  be  required  to  do  if  the  wine 
were  labeled  with  more  than  one  grape 
variety  under  section  4.23(d).  ATF 
recognizes  that  the  Camay  Beaujolais 
designation  is  not  a  multiple  varietal 
designation,  but  is  instead  a  type 
designation  of  varietal  significance, 
which  is  indicative  of  a  certain  varietal 
content.  The  regtilations  will  define 
what  that  varietal  content  is,  and 
knowledgeable  industry  members  and 
consumers  are  already  aware  of  these 
requirements. 

However,  in  order  to  ensure  that 
consumere  are  more  specifically 
informed  as  to  the  varietal  significance 
of  the  term  "Camay  Beaujolais,"  the 
final  rule  will  require  the  following 
statement  to  appear  on  the  brand  or 
back  label:  "Camay  Beaujolais  is  made 
from  at  least  75  percent  Pinot  noir  and/ 
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or  Valdiguie  grapes."  ATF  believes  that 
this  statement  adequately  informs  the 
consumer  as  to  the  traditional  meaning 
of  the  term  "Camay  Beaujolais"  as  used 
on  American  wine  labels  for  the  past 
several  decades.  Wineries  may  use  this 
statement  without  having  to  receive  new 
certificates  of  label  approval  each  time 
the  percentages  of  grape  varieties  in 
their  blends  change. 

ATF  beheves  that  these  new 
requirements  will  ensure  that  during  the 
period  of  the  phase-out,  consumers  will 
be  adequately  informed  about  the 
varietal  content  of  the  wine. 
Furthermore,  "Camay  Beaujolais"  wines 
%vill  continue  to  be  labeled  with  an 
appellation  of  origin  to  ensure  that 
consumers  are  adequately  informed  as 
to  the  origin  of  the  grapes.  ATF  believes 
that  knowledgeable  consumers  are 
already  on  notice  that  "Camay 
Beaujolais"  wines  are  not  made  from  the 
"Camay  noir"  grape.  The  interim 
labeling  requirements  wiU,  however, 
help  to  educate  all  consumers  as  to  the 
meaning  of  the  terra  "Camay      * 
Beaujolais,  '  and  ensure  that  consiuners 
have  stifficient  information  as  to  what 
that  term  means. 

Lmgth  of  Phase-Out  Period 

Since  ATF  did  not  specifically 
propose  the  option  of  phasing  out  use  of 
the  name  "Camay  Beaujolais"  in  Notice 
No.  793,  we  did  not  solicit  comments  on 
the  issue  of  the  appropriate  length  of  a 
phase-out  period.  However,  when  ATF 
first  proposed  to  phase  out  use  of  this 
term  in  1986,  many  wineries  and  grape 
growers  suggested  that  this  proposal 
would  impose  an  undue  economic 
burden  on  growers  of  Napa  Camay 
grapes.  It  was  suggested  that  American 
consumers  had  come  to  know  the  term 
"Camay  Beaujolais"  as  referring  to  a 
particular  type  of  wine,  and  that  the 
market  for  this  wine  would  be  severely 
impacted  if  it  were  not  labeled  under 
the  "Camay  Beaujolais"  designation. 

ATF's  statutory  mandate  under  the 
FAA  Act  is  to  regulate  the  use  of  terms 
on  wine  labels  so  as  to  avoid  misleading 
the  consumer.  ATF  recognizes  that 
wineries  who  produce  "Camay 
Beaujolais"  wines  may  have  to  make 
some  marketing  and  labeling  changes  in 
connection  with  the  phasing  out  of  this 
tenn.  ATF  also  recognizes  that  some 
wineries  may  have  relied  upon  ATF's 
previous  recognition  of  this  term  in 
making  eciHiomic  decisions  regarding 
the  planting  of  grapes  and  the  marketing 
of  wines.  Many  of  the  commenters  to 
Notice  No.  581  suggested  that  a  5-year 
phase-out  period  would  impose  an 
imdue  economic  biutlen  on  growers  and 
wineries,  due  to  the  necessary 
adjustments  with  respect  to  planting 


and  marketing  decisions.  Although  a 
phase-out  was  not  even  proposed  in 
Notice  No.  793,  ATF  received  one 
comment  from  a  grape  grower 
discussing  the  substantial  investment  in 
"Napa  Camay"  grapes,  and  the  cost  and 
time  that  is  involved  in  replanting 
vineyards. 

Accordingly,  ATF  has  decided  to 
allow  the  use  of  the  term  "Camay 
Beaujolais"  on  wine  labels  for  10  years 
from  the  date  of  pubUcation  of  this  final 
rule.  On  the  one  hand,  wineries  and 
grape  growers  have  been  on  notice  since 
the  formation  of  the  Advisory 
Committee  in  1982  that  the  continued 
use  of  the  name  "Camay  Beaujolais" 
was  in  doubt.  Thus,  even  though  ATF 
did  not  specifically  propose  a  phase-out 
in  Notice  No.  793,  that  issue  has 
certainly  been  aired  sufficiently  to  put 
all  interested  parties  on  notice  that  the 
future  of  the  designation  "Camay 
Beaujolais  '  was  uncertain. 

On  the  other  hand,  since  ATF 
proposed  to  continue  to  allow  the  use  of 
this  name  in  1994.  many  domestic 
wineries  may  have  reUed  upon  this 
proposal  in  deciding  to  continue 
production  of  this  wine,  as  have  grape 
growers  in  the  cultivation  of  the  grapes 
used  to  make  this  wine.  ATF  wants  to 
ensure  that  any  such  wineries  and  grape 
growers  are  given  sufficient  time  to 
make  any  necessary  changes  required  by 
this  final  rule.  Many  comments  to  the 
1986  notice  expressed  concern  that  the 
market  for  "Napa  Camay"  grapes  would 
be  severely  affected  by  the  eUmination 
of  the  "Camay  Beaujolais"  designation. 
ATF  believes  a  reasonable  phase-out 
p>eriod  is  necessary  to  avoid  these 
economic  consequences. 

Accordingly,  American  wineries  may 
continue  to  use  this  term  for  a  period  of 
ten  years,  subject  to  the  requirements 
previously  discussed,  in  order  to  afford 
them  adequate  time  to  make  any 
necessary  changes  in  the  marketing  of 
their  wines  and  the  planting  of  their 
vineyards.  ATF  believes  that  this 
interim  position  will  ensure  that 
consiuners  who  read  the  label  will  not 
be  misled  as  to  the  true  varietal 
composition  or  geographic  origin  of  the 
wines  in  question.  In  foct.  the  interim 
rule  will  ensure  that  American 
consumers  receive  a  great  deal  of 
information  as  to  the  meaning  of  the 
term  "Camay  Beaujolais"  on  American 
wine  labels.  By  the  end  of  the  ten-year 
period,  consumers  who  enjoy  "Camay 
Beaujolais"  wines  will  have  sufficient 
information  about  the  product  that  they 
will  be  able  to  make  an  educated  choice 
about  the  product  once  the  labeling 
terminology  changes. 


Effective  Date 

The  regulatory  definition  of  "Camay 
Beaujolais"  as  a  typ>e  designation  of 
varietal  significance,  which  essentially 
codifies  the  past  agency  practice  on  this 
issue,  will  tsike  effect  May  7, 1997.  Since 
this  definition  does  not  involve  any 
chfmge  in  past  administrative  practice, 
ATF  does  not  believe  that  the  new 
definition,  in  and  of  itself,  will 
necessitate  any  labeling  changes. 

However,  the  new  requirements 
imposed  by  the  final  rule  with  respect 
to  additional  information  on  labels  will 
necessitate  labeling  changes.  These 
requirements  are  effective  for  wines 
bottled  on  or  after  January  1,  1999.  This 
will  provide  wineries  with  ample  time 
to  make  any  necessary  changes  to  the 
labeling  of  "Camay  Beaujolais"  wines. 
Furthermore,  this  effective  date  will 
coincide  with  the  date  on  which  the 
name  "Napa  Camay"  will  no  longer  be 
authorized  on  wine  labels.  Pursuant  tf 
T.D.  ATF-370,  the  name  "Napa  Camay" 
is  Usted  as  a  synonym  for  the  prime 
name  "Valdiguie;"  however,  the  name 
"Napa  Camay"  may  only  be  used  for 
wines  bottled  prior  to  January  1, 1999. 
Since  this  final  rule  will  require 
wineries  to  make  changes  to  existing 
labels,  ATF  believes  that  it  would  be 
unduly  burdensome  to  require  industry 
members  to  change  their  labels  twice. 
Accordingly,  the  final  rule  will  allow 
wineries  to  begin  compliance  with  the 
interim  labeling  requirements  for 
"Camay  Beaujolais"  at  the  same  time 
that  the  term  "Napa  Camay"  must  be 
phased  out. 

Geographic  Name  Issues 

ATF  would  like  to  clarify  that  it  does 
not  agree  with  those  commenters  who 
suggested  that  use  of  the  "Camay 
Beaujolais"  designation  is  misleading  as 
to  the  origin  of  the  wine,  or  that  ATF's 
prior  or  interim  policy  with  respect  to 
this  name  is  in  violation  of  the 
international  obligations  of  the  United 
States. 

Two  separate  issues  were  raised  with 
respect  to  the  incorporation  of  the 
geographic  name  "Beaujolais"  into  the 
designation  "Camay  Beaujolais."  On  the 
one  hand,  as  previously  noted, 
commenters  opposed  to  the  use  of 
"Camay  Beaujolais"  and  commenters  in 
favor  of  the  use  of  "Camay  Beaujolais" 
have  separately  suggested  that 
recognition  of  this  term  would 
constitute  the  authorization  of  a  new 
semigeneric  designation  for  American 
wines.  Commenters  opposed  to  use  of 
the  term  "Camay  Beaujolais"  have  also 
suggested  that  use  of  the  term  is  in 
violation  of  the  FAA  Act  and  its 
implementing  regulations,  because  the 


United  States  has  already  recognized  the 
term  "Beaujolais"  as  a  nongeneric 
distinctive  designation  for  wines,  and 
thus  the  term  "Beaujolais"  may  not 
appear  anywhere  on  the  label  of  a  wine 
originating  anywhere  outside  of 
Beaujolais,  France.  These  issues  will  be 
addressed  separately. 


Regulations 

ATF  regulations  at  27  CFR  4.24 
provide  several  different  categories  of 
names  of  geographic  significance. 
Section  4.24(a)  provides  that  certain 
names,  such  as  Vermouth  and  Sake,  are 
generic  names  which  originally  had 
geographic  significance,  but  which  are 
also  designations  of  a  class  or  type  of 
wine.  Such  names  may  be  used  to  label 
wines  coming  fixim  any  geographic  area. 

Section  §4. 24(b)  also  establishes 
semigeneric  names  of  geographic 
significance  which  are  also  designations 
of  a  class  or  type  of  wine.  Semigeneric 
designations  may  be  used  to  designate 
wines  of  an  origin  other  than  that 
indicated  by  the  name  only  if  there 
appears  in  direct  conjimction  an 
appropriate  appellation  of  origin 
disclosing  the  true  place  of  origin  of  the 
wine,  and  if  the  wine  so  designated 
conforms  to  the  standard  of  identity,  if 
any.  for  such  wine  contained  in  the 
regulations,  or  to  the  trade 
vmderstanding  of  such  class  or  type. 
Examples  of  semigeneric  names  which 
are  also  type  designations  are  burgundy, 
champagne,  and  sherry. 

Finally,  §  4.24(c)  provides  that  if  a 
name  of  geographic  significance  has  not 
been  found  by  the  Director  to  be  generic 
or  semigeneric.  it  may  be  used  only  to 
designate  wines  of  the  origin  indicated 
by  such  name.  Furthermore,  if  the 
Director  finds  that  such  a  name  is 
knovtm  to  the  consvuner  and  to  the  trade 
as  the  designation  of  a  specific  wine  of 
a  particular  place  or  region, 
distinguishable  from  all  other  wines, 
then  the  name  shall  be  deemed  a 
distinctive  designation  of  a  wine.  The 
names  "American"  and  "French"  are 
nongeneric  names  that  are  not 
distinctive  designations  of  specific 
grape  wines.  The  names  "Bordeaux 
Blanc"  and  "Medoc"  are  nongeneric 
names  that  are  also  distinctive 
designations  of  specific  grape  wines. 

In  1990,  ATF  issued  a  new  part  12  in 
the  regulations,  listing  examples  of 
foreign  nongeneric  names  of  geographic 
significance.  In  keeping  with  the  policy 
of  the  past  several  decades,  the  name 
"Beaujolais"  was  recognized  as  a  foreign 
nongeneric  name  of  geographic 
significance  which  has  also  been 
recognized  as  a  distinctive  designation 
of  a  specific  grape  wine.  See  27  CFR 
12.31(b). 


Semigeneric  Name  Issue 

The  name  "Beaujolais"  has  long  been 
recognized  by  the  United  States  as  a 
nongeneric  name  that  is  also  a 
distinctive  designation  of  a  specific 
grape  wine.  This  means  that  the  name 
"Beaujolais,"  standing  alone,  can  only 
be  used  to  designate  a  wine  that  is 
produced  in  Beaujolais.  France. 
However,  certain  commenters  have 
suggested  that  "Camay  Beaujolais"  has 
become  a  semigeneric  name  that 
represents  that  a  wine  is  made  using  the 
same  production  methods  that  are  used 
in  the  production  of  Beaujolais  wines. 
The  suggestion  has  thus  been  made  that 
ATF  should  authorize  "Camay 
Beaujolais"  as  a  semigeneric  name. 

ATF  has  never  sanctioned  the  use  of 
the  name  "Camay  Beaujolais"  as  a 
semigeneric  designation.  The 
geographic  designation  "Beaujolais," 
standing  on  its  own,  is  a  distinctive 
designation  that  has  been  recognized  by 
American  regulations  for  decades.  There 
is  no  evidence  that  this  term,  standing 
alone,  has  lost  its  meaning  as  a 
distinctive,  nongeneric  geographic 
designation.  To  the  extent  that  many 
comments  in  opposition  to  recognition 
of  the  name  "Camay  Beaujolais"  are 
based  on  the  premise  that  the  name 
would  constitute  a  new  semigeneric 
designation,  ATT"  has  concluded  that 
such  criticism  is  unfounded.  The 
incorporation  of  a  geographic  name  as 
part  of  a  varietal  designation,  or  as  part 
oft  designation  of  varietal  significance, 
is  completely  different  from  the 
recognition  of  a  geographical  name  in 
and  of  itself  as  a  type  of  wine  which  has 
lost  its  geographical  significance.  If  ATF 
decided  to  allow  the  designation 
"Beaujolais"  to  appear  by  itself  on 
labels  of  wines  originating  outside  of 
Beaujolais,  France,  then  that  would  be 
a  change  in  the  status  of  the  designation 
"Beaujolais"  as  a  nongeneric.  distinctive 
designation  of  geographic  significance. 
However,  the  incorporation  of  the  name 
"Beaujolais"  as  part  of  a  varietal 
designation,  or  as  part  of  a  designation 
of  varietal  significance,  does  not  mean 
that  a  new  semigeneric  designation  has 
been  created.  This  final  rule  in  no  way 
changes  the  recognition  accorded  the 
designation  "Beaujolais"  as  a 
nongeneric  name  imder  §  4.24(c). 

Use  (rf  Geographic  Names  in  Varietal 
Designations 

Many  comments  to  Notice  No.  793 
suggested  that  the  incorporation  of 
geographic  names  in  varietal 
designations  is  somehow  in  violation  of 
the  regulations  governing  the  use  of 
such  geographic  names  on  wine  labels. 


ATF  does  not  agree  with  these 
comments. 

Many  Eiuopean  geographic  terms 
were  originally  incorporated  into 
American  varietal  names  for  the 
piupose  of  conveying  to  the  American 
consumer  that  these  were  the  same 
grape  varieties  that  were  grown  in  the 
European  geographic  area  referenced  by 
the  name.  While  our  historical  records 
are  not  clear  on  this  issue,  it  seems 
likely  that  the  distinctive  designation 
"Beaujolais"  was  allowed  as  part  of  the 
original  "Camay  Beaujolais" 
designation  only  as  a  descriptive  term 
similar  to  "French  Colombard"  or 
"Johannisberg  Riesling."  In  other  words, 
it  was  meant  to  convey  one  meaning — 
that  this  was  the  same  "Camay"  grape 
as  was  grown  in  Beaujolais,  just  as  the 
"French  Colombard"  was  the  same 
Colombard  grape  grown  in  France,  and 
the  "Johaiuiisbeig  RiesUng"  was  the 
same  Riesling  grape  grown  in 
Johannisberg. 

It  should  be  noted  that  ATF  has  never 
taken  the  position  that  the  incorporation 
of  a  geographic  name  in  a  varietal  name 
is  contrary  to  the  reguiations  in  §  4.24 
which  govern  the  use  of  names  of 
geographic  significance.  For  example, 
%  4.24(c)(2)  specifically  recognizes  that 
the  word  "French"  is  a  nongeneric 
name;  it  cannot  be  used  on  a  wine  label 
to  designate  a  wine  that  originates 
outside  of  France.  However,  "French 
Colombard"  is  different  fiom  the  single 
word  "French,"  in  the  same  way  that 
"Camay  Beaujolais"  is  different  from 
the  single  word  "Beaujolais."  Thus, 
ATF  does  not  agree  with  those 
commenters  who  suggested  that  ATF 
would  be  violating  its  own  regulations 
by  authorizing  the  use  of  a  name  of 
varietal  significance  that  incorporated 
the  name  of  a  distinctive  designation. 
The  incorporation  of  a  geographic  name 
as  part  of  a  varietal  name  or  a 
designation  of  varietal  significance  is 
different  bom  the  use  of  that  same 
geographical  name  standing  alone  on  a 
wine  label. 

When  ATF  first  proposed  the 
establishment  of  Part  12,  to  list 
examples  of  foreign  nongeneric  names 
of  geographic  significance,  it  took  the 
position  that  certain  foreign 
denominations  of  origin  that  were 
identical  to  or  similar  to  American  grape 
varietal  designations  should  not  be 
pubhshed  as  examples  of  nongeneric 
names.  When  ATF  promulgated  these 
regulations  in  T.D.  ATF-296,  however, 
we  concluded  as  follows: 

After  consideration  of  the  comments,  ATF 
agrees  that  names  of  bonafide  geographically 
demarcated  areas  or  names  which  are  used  to 
designate  a  wine  product  from  a  particular 
CDimtry  should  be  recognized  as  nongeneric 
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even  if  they  are  similar  or  identical  to  varietal 
names.  In  this  regard.  ATF  believes  that  any 
potential  for  consumer  confusion  concerning 
the  origin  of  the  wine  is  obviated  by  the  fact 
that  the  wine  labeling  regulations  provide 
that  the  names  of  grape  varieties  may  be  used 
as  a  type  designation  of  a  wine  only  if  the 
wine  is  also  labeled  with  an  appellation  of 
origin.  27  CFR  4.23a.  In  addition,  any 
questions  concerning  the  potential  for 
consumer  confusion  as  to  the  identity  of  the 
wine  that  may  arise  when  a  foreign 
nongeneric  name  is  similar  or  identical  to  a 
varietal  name  will  be  resolved  by  ATF  on  a 
case-by-caae  basis. 


55  FR  at  17966 

This  same  issue  was  presented  when 
various  foreign  producers  and 
governments  objected  to  the  use  of 
foreign  geographical  terms  in  American 
grape  varietal  names.  In  T.D.  ATF-370, 
ATF  specifically  rejected  any  blanket 
prohibition  of  foreign  geographical 
terms  in  grape  variety  names,  stating 
that  it  had  already  announced  in  Notice 
No.  749  that  "there  is  no  reason  to  deny 
use  of  a  grape  variety  name  to  American 
winemakers  simply  because  that  name 
bears  a  resemblance  to  a  foreign  name 
of  geographic  significance."  61  FR  at 
534.  ATF  noted  that  the  requirement  to 
use  an  appellation  of  origin  in  direct 
conjunction  with  a  grape  variety  name 
would  prevent  confusion  between  an 
American  varietal  wine  and  a  wine 
labeled  with  a  foreign  appellation  of 
origin.  Finally,  ATF  restated  its  position 
that  "any  questions  concerning  the 
potential  for  consumer  confusion  as  to 
the  identity  of  wine  which  may  arise 
when  a  foreign  geographic  term  is 
similar  or  identical  to  a  varietal  name 
would  be  resolved  by  ATF  on  a  case-by- 
case  basis."  61  FR  at  534. 

In  the  final  mie  on  grape  variety 
names,  ATF  annoimced  that  it  was 
phasing  out  use  of  the  term 
"Johannisberg  Riesling,"  since  that 
grape  variety  was  known  by  two  other 
names  which  did  not  incorporate 
geographical  refiarences — "Riesling"  and 
"White  Riesling,"  and  these  names  were 
more  correct  than  "Johannisberg 
Riesling."  61  FR  at  530.  On  the  other 
hand,  since  the  name  French  Colombard 
had  become  well  known  to  the 
American  consumer,  it  was  retained  as 
a  synonjnn  for  the  prime  name 
"Colombard."  ATF  did  not  believe  that 
this  name  would  mislead  consiuners  as 
to  the  origin  of  the  wine,  as  long  as  an 
appellation  of  origin  appeared  in  direct 
conjunction  with  the  name,  in 
compliance  with  the  requirements  of 
§  4.34(b). 

When  ATPs  predecessor  agency 
originally  allowed  American  wineries  to 
use  the  name  "Camay  Beaujolais"  on 
labels,  the  decision  was  not  made  with 
the  intention  to  thereby  create  a  new 


semigeneric  designation  or  to  imply  that 
the  wine  made  from  these  grapes  was 
somehow  the  same  as  wine  coming  from 
Beaujolais,  France.  Furthermore,  since 
an  appellation  of  origin  has  always  been 
required  to  appear  in  direct  conjunction 
with  the  varietal  name,  we  do  not 
believe  that  consumers  have  been 
misled  about  the  origin  of  the  wine. 

ATF  does  not  agree  that  it  is 
precluded  by  the  FAA  Act  or  its 
implementing  regulations  from 
approving  the  use  of  a  grape  varietal 
name  or  a  type  designation  of  varietal 
significance  which  incorporates  a 
geographic  reference,  as  long  as  that 
name  is  an  accurate  designation  for  the 
grape  variety,  or  is  a  recognized  name  of 
varietal  significance,  and  is  known  to 
the  consimaer.  However,  we  agree  that 
varietal  names  and  type  designations  of 
varietal  significance  which  incorporate 
geographic  terms  must  be  evaluated  on 
a  case-by-case  basis  to  determine 
whether  there  is  a  potential  for 
consumer  confusion.  In  the  case  at 
hand,  since  there  is  no  evidence  that 
French  wines  are  labeled  as  "Camay 
Beaujolais,"  and  since  it  appears  that 
American  consiuners  associate  this 
name  with  American  wines,  ATF  does 
not  believe  that  the  name  causes 
confusion  as  to  the  geographic  origin  of 
the  wine. 

International  Issues 

It  should  be  noted  that  while  ATF  has 
decided  to  phase  out  use  of  the  name 
"Camay  Beaujolais,"  we  do  not  believe 
that  either  our  past  policy  on  this  issue 
or  our  interim  policy  dxuing  the  "phase- 
out"  period  is  in  violation  of  the 
international  obligations  of  the  United 
States. 

The  provisions  in  TRIPS  on 
geographical  indications  do  afford 
certain  protections  for  names  of  wines 
and  distilled  spirits  in  Articles  22  and 
23.  However,  those  protections  are 
subject  to  the  provisions  in  Article  24 
that  address  and  sanction  the  continued 
use  of  names  in  existence  on  or  after  the 
effective  dates  of  the  TRIPS  provisions. 
Article  24(4)  states  as  follows: 

Nothing  in  this  Section  shall  require  a 
Member  to  prevent  continued  and  similar  use 
of  a  particular  geographical  indication  of 
another  Member  identifying  wines  or  spirits 
in  connection  with  goods  or  services  by  any 
of  its  nationals  or  domiciliaries  who  have 
used  that  geographical  indication  in  a 
continuous  """n«r  with  regard  to  the  tame 
or  related  goods  or  services  in  the  territory 
of  that  Member  either  (a)  for  at  least  ten  yew* 
preceding  the  date  of  adoption  of  the  Final 
Act  Embodying  the  Results  of  the  Uruguay 
Round  of  Multilateral  Trade  Negotiations  or 
(b)  in  good  faith  preceding  that  date. 

Under  this  paragraph,  an  industry 
member  that  has  been  using  the 


designation  "Camay  Beaujolais"  imder 
the  prescribed  conditions  is  entiUed  to 
continue  that  use  on  the  "same  or 
related"  wines  after  the  effective  date 
contained  in  the  TRIPS  provision. 
Additionally,  Article  24(6)  provides  as 
follows: 

Nothing  in  this  Section  shall  require  a 
Member  to  apply  its  provisions  in  respect  of 
a  geographical  indication  of  any  other 
Member  with  respect  to  goods  or  services  for 
which  the  relevant  indication  is  identical 
with  the  term  customary  in  common 
language  as  the  common  name  for  such  goods 
or  services  in  the  territory  of  that  Member. 
Nothing  in  this  section  shall  require  a 
Member  to  apply  its  provisions  in  respect  of 
a  geographic^  indication  of  any  other 
member  with  respect  to  products  of  the  vine 
for  which  the  relevant  indication  is  identical 
with  the  customary  name  of  a  grape  variety 
existing  in  the  territory  of  that  Member  as  of 
the  date  of  entry  into  force  of  the  Agreement 
Esublishing  the  MTO. 

This  paragraph  is  not  restricted  to  the 
continued  use  by  a  particular  person  or 
entity.  Thus,  under  the  provisions  of  the 
first  sentence,  since  the  designation 
"Camay  Beaujolais"  is  the  term 
customary  in  the  common  language  of 
the  United  States  to  describe  the  wine 
at  issue,  ATF's  interim  maintenance  of 
the  status  quo  with  respect  to  the 
definition  of  "Camay  Beaujolais"  wines 
does  not  violate  TRIPS.  It  is  also 
arguable  that  the  second  sentence  in 
Article  24(6),  which  allows  the 
continued  use  of  grape  variety  names 
existing  as  of  January  1,  1995,  applies  to 
"Camay  Beaujolais"  since  ATF  has 
determined  that  this  name  is  a  type 
designation  of  varietal  significance. 
Furthermore,  the  final  rule  does  not 
change  the  definition  of  "Camay 
Beaujolais"  which  has  been  applied  by 
the  agency  since  well  before  January  1, 
1995. 

Finally,  even  if  the  general 
application  of  Article  24(6)  were 
disregarded  for  a  moment,  the  proposal 
does  not  contradict  the  provision  of 
Article  24(3)  which  provides  that  a 
Member  shall  not  diminish  the 
protection  of  geographical  indications 
that  existed  in  that  member  immediately 
prior  to  the  date  of  entry  into  force  of 
the  agreement  establishing  the  World 
Trade  Organization.  ATFs  maintenance 
of  the  status  quo  constitutes  an  interim 
continuance  of  the  existing  practices 
governing  the  production  of  the  wine 
bearing  the  designation  Camay 
Beaujolais.  Thus,  no  protection  has  been 
diminished.  Accordingly,  ATF's 
maintenance  of  the  status  quo  with 
respect  to  Camay  Beaujolais  is 
consistent  with  the  obligations  of  the 
United  States  under  the  TRIPS 
provisions. 
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The  Wine  Accord 

Several  commenters  suggested  that 
the  continued  use  of  the  designation 
"Camay  Beaujolais"  is  contrary  to  the 
commitment  in  Item  HI  of  the  United 
States-European  Economic  Commimity 
Wine  Accord  of  1983.  In  relevant  part, 
that  item  states: 

The  EEC  also  notes  with  satisbction  the 
willingness  of  the  U.S.  to  work  within  the 
regulatory  framework  of  27  CFR  §  4.24(cK3) 
to  prevent  erosion  of  non-generic 
designations  of  geographic  significance 
indicating  a  wine-growing  area  in  the  EEC 

The  United  States  fulfilled  the  letter  and 
spirit  of  this  commitment  in  the 
promulgation  of  27  CFR  Part  12 — 
Foreign  Nongeneric  Names  of 
Ceographic  Significance  Used  in  the 
Designation  of  Wines  in  T.D.  ATF-296. 
55  FR  17967.  April  30. 1990. 
Furthermore,  at  the  time  the    ,. 
commitment  was  made  in  the  Wine 
Accord  of  1983.  the  use  of  the 
designation  "Camay  Beaujolais"  on 
wines  originating  from  other  than  the 
Beaujolais  region  of  France  was  clearly 
established.  Finally,  even  if  the  name 
"Camay  Beaujolais"  were  considered  to 
be  a  nongeneric  designation  of 
geographic  significance  indicating  a 
wine-growing  area  in  the  European 
Union,  nothing  in  ATF's  policy  with 
respect  to  this  designation  erodes  the 
Beaujolais  appellation  of  origin  in 
France  since  ATPs  actions  have  merely 
maintained  the  status  quo  use  of  this 
designation,  with  further  restrictions, 
pending  the  termination  of  the  10-year 
phase-out  period.  Thus,  ATF's  actions 
have  not  violated  the  commitments  of 
the  Wine  Accord  of  1983. 

Miscellaneous  Labeling  Issues 

Several  commenters  suggested  that 
American  producers  of  Camay 
Beaujolais  are  deliberately  trying  to 
create  an  association  between  their 
wines  and  French  Beaujolais  wines  by 
using  the  descriptive  term  "Nouveau"  to 
modify  the  designation  "Camay 
Beaujolais."  The  term  "Beaujolais 
Nouveau"  is  used  to  designate  the 
Beaujolais  wine  first  released  from  each 
year's  vintage,  prior  to  any  aging. 
French  law  prohibits  the  release  of 
Beaujolais  Nouveau  wine  until  the  third 
Thiusday  in  November  of  each  year,  and 
the  release  of  these  wines  on  the  third 
Thursday  in  November  is  an  occasion 
which  receives  much  publicity  and 
attention  throughout  the  world. 

Commenters  such  as  INAO  and  UIVB 
suggested  that  the  promotion  of 
American  "Camay  Beaujolais  Nouveau" 
wines,  often  released  on  the  same  day 
in  November  as  the  French  Beaujolais 
Nouveau  wines,  is  evidence  of  an 


attempt  by  American  wineries  to  create 
a  false  association  with  true  Beaujolais 
wines.  A  comment  from  Georges 
Duboeuf,  who  exports  French  Beaujolais 
wines  to  the  American  market,  made  a 
similar  argument  with  respect  to  the  use 
of  the  term  "Nouveau"  to  describe 
American  Camay  Beaujolais  wines.  Mr. 
Duboeuf  suggested  that  the  poptilarity  of 
French  Beaujolais  Nouveau  wines  had 
been  skyrocketing  in  the  United  States, 
and  that  American  wineries  were  trying 
to  "perpetrate  [a]  hoax  on  the  American 
consuimer  to  improve  their  sales"  of 
Camay  Beaujolais  wines  by 
appropriating  the  term  "Nouveau"  to 
describe  their  products.  Mr.  Duboeuf 
stated  that  "[wjine  produced  in 
California  can  never  be  Beaujolais 
Nouveau  though  they  may  try  to 
appropriate  the  name." 

ATF  believes  that  these  comments 
have  raised  valid  issues  regarding 
individual  labeb  approved  by  ATF  for 
"Camay  Beaujolais"  wines.  For 
example,  some  wineries  have  labeling 
statements  that  compare  their  wines  to 
Beaujolais  wines  frtnn  France.  Other 
wines  are  labeled  as  "Camay  Beaujolais 
Nouveau,"  in  an  apparent  attempt  to 
create  a  comparison  to  "Beaujolais 
Nouveau"  wines. 

In  general,  ATF  allows  additional 
information  on  wine  labels  that  is 
truthful,  accurate  and  specific.  Thus,  it 
is  not  misleading  for  a  winery  to 
truthfully  explain  the  type  of 
production  method  used  to  make  the 
wine  at  issue.  Nor  is  it  generally 
misleading  to  use  a  descriptive  term 
such  as  "Nouveau"  on  a  wine  label. 
However,  ATF  will  examine  each 
application  for  label  approval  for 
"Camay  Beaujolais"  wine  received  in 
the  next  10  years  to  ensure  that  the 
label,  taken  as  a  whole,  does  not  create 
the  misleading  impression  that  the  wine 
is  somehow  the  same  as  or  similar  to 
Beaujolais  or  "Beaujolais  Nouveau" 
wines. 

Litigation 

It  should  be  noted  that  on  February 
21, 1996,  the  INAO  and  UIVB  filed  a 
complaint  in  the  United  States  District 
Court  for  the  District  of  Coliunbia.  The 
two  plaintiffs  are  organizations 
chartered  under  French  law,  and  they 
allege  that  ATF's  approval  of  domestic 
wine  labels  bearing  the  designation 
"Camay  Beaujolais"  is  contrary  to  the 
FAA  Act  and  its  impl«nenting 
regulations.  Plaintiffs  also  argue  that 
ATF's  approval  of  this  term  violates  the 
international  obligations  of  the  United 
States.  It  is  ATF's  belief  that  the  issues 
raised  by  the  plaintifiis  have  also  been 
raised  in  the  conunents  submitted  in 
this  ridemaking  proceeding,  and  are 


comprehensively  addressed  in  this  fiim) 
rule. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
will  allow  domestic  wineries  to 
continue  to  use  the  labeling  designation 
"Camay  Beaujolais"  for  a  period  of  10 
years,  althou^  additional  information 
on  labels  will  be  required.  ATF  believes 
that  this  phase-out  period  provides 
ample  time  for  afibcted  wineries  to 
make  any  necessary  labeling  and 
marketing  changes,  especially  in  view  of 
the  fact  that  ATF  first  proposed  in  1986 
to  phase  out  use  of  the  name  "Camay 
Beaujolais."  Thus,  by  the  time  that  the 
phase-out  period  will  have  expired, 
American  wineries  will  have  had  over 
20  years  from  the  first  phase-out 
proposal  to  make  any  necessary 
adjustments  to  the  labeling  and 
marketing  of  their  wines.  Furthermore, 
even  after  use  of  the  name  is  phased  out, 
wineries  will  still  be  able  to  produce  the 
same  wine,  using  the  Pinot  noir  and/or 
Valdiguie  name(s).  By  that  time, 
consumers  will  have  learned  (if  they  do 
not  already  know)  that  the  name 
"Camay  Beaujolais"  has  been  used  to 
designate  a  wine  made  from  Pinot  noir 
and  Valdiguie  grapes.  Presumably, 
consimier  loyalty  to  this  product  will 
continue  even  after  it  is  marketed  imder 
a  different  name.  Thus,  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  ntunber  of  smaU 
entities. 

Accordingly,  a  regulatory  flexibility 
analysis  is  not  required  because  the 
final  rule  is  not  expected  (1)  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  niunber  of  small 
entities,  or  (2)  to  impose,  or  otherwise 
cause,  a  significant  increase  in 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

The  collection  of  infonnation 
contained  in  this  final  regulation  has 
been  previously  reviewed  and  approved 
by  the  OfGce  of  Management  and 
Budget  (OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(d))  imder 
control  niunber  1512-0482.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  valid  control  number 
assigned  by  OMB. 
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Exwntive  Order  12S66 

It  has  been  detennined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Accordingly,  this  final  rule  is  not 
sub)ect  to  the  analysis  required  by  this 
Executive  Order. 

Draftiiig  Information 

The  principal  author  of  this  document 
is  Thomas  Busey,  Wine,  Beer  and 
Spirits  Regulations  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  4 

Advertising,  consumer  protection. 
Customs  duties  and  inspections, 
Imports,  Labeling,  Packaging  and 
containers.  Wine. 

Authority  and  Issuance 

Accordingly,  27  CFR  Part  4,  Labeling 
and  Advertising  of  Wine,  is  amended  as 
follows: 

Paragraph  l.  The  authority  citation  for  Part 
4  continues  to  read  as  follows: 

Aatkority:  27  U.S.C  205. 

Par.  2.  Section  4.28  is  amended  by  adding 
■  new  paragraph  (e)  to  read  as  follows: 

14.28    Type  designations  of  varietai 
signiflcance. 


(e)(1)  Camay  Beaujolais.  An  American 
wine  which  derives  at  least  75  percent 
of  its  volume  from  Pinot  noir  grapes, 
Valdiguie  grapes,  or  a  combination  of 
both. 

(2)  For  wines  bottled  on  or  af^er 
January  1, 1999.  and  prior  to  [10  years 
from  date  of  publication),  the  name 
"Camay  Beaujolais"  may  be  used  as  a 
type  designation  only  if  there  appears  in 
direct  conjunction  therewith,  but  on  a 
separate  line  and  separated  by  the 
required  appellation  of  origin,  the 
name(s)  of  the  grape  variety  or  varieties 
used  to  satisfy  the  requirements  of 
paragraph  (e)(1)  of  this  section.  Where 
two  varietal  names  are  listed,  they  shall 
appear  on  the  same  line,  in  order  of 
predominance.  The  appellation  of  origin 
shall  api>ear  either  on  a  separate  line 
between  the  name  "Camay  Beaujolais" 
and  the  grape  variety  name(s)  or  on  the 
same  line  as  the  grape  variety  name(s) 
in  a  manner  that  qualifies  the  grape 
variety  name(s).  The  following 
statement  shall  also  appear  on  the  brand 
or  back  label:  "Camay  Beaujolais  is 
made  from  at  least  75  percent  Pinot  noir 
and/or  Valdiguie  grapes." 

(3)  The  designation  "Camay 
Beaujolais"  may  not  be  used  on  labels 
of  American  wines  bottled  on  or  after 
April  9,  2007. 


Signed:  February  21. 1997. 
lohn  W.  Magaw, 
Director. 

Approved: 
Dmnis  M.  O'Connell. 
Acting  Deputy  Assistant  Secretary 
(Regulatory,  Tariffs-  Trade  Enforcement). 
(PR  Doc.  97-8808  Filed  4  4  97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  915 
[SPATS  Na  IA-009-FOR] 

Iowa  Regulatory  Program 

AGENCY:  OfBce  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment 

SiiMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Iowa  regulatory 
program  (hereinafter  referred  to  as  the 
"Iowa  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Iowa  proposed  revisions 
to  its  rules  pertaining  to  the  prompt 
repair  or  compensation  for  material 
damage  caused  by  subsidence  to  non- 
commercial buildings  and  occupied 
residential  dwellings  and  related 
structures  and  the  replacement  of 
drinking,  domestic  and  residential  water 
supplies  that  have  been  adversely 
impacted  by  underground  coal  mining 
operations.  The  amendment  is  intended 
to  revise  the  Iowa  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 
EFFECTIVE  DATE:  April  7. 1997. 
FOR  FURTHER  INFORMAHON  CONTACT: 
Michael  C.  Wolfrom,  Regulatory 
Program  Specialist,  Office  of  Surface 
Mining.  Mid-Continent  Regional 
Coordinating  Center.  Alton  Federal 
Building.  501  Belle  Street.  Alton. 
Illinois  62002.  Telephone:  (618)  463- 
6460. 

SUPPt^MENTARY  INFORMATION: 

I.  Background  on  the  Iowa  Program 

n.  Submission  of  the  Program  Amendment 

m.  Director's  Findings 

rv.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Iowa  Program 

On  January  21, 1981,  the  Secretary  of 
Interior  conditionally  approved  the 
Iowa  program,  effective  April  10. 1981. 
General  backg^imd  information  on  the 


Iowa  program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  of  the 
Iowa  program  can  be  found  in  the 
January  21.  1981.  Federal  Register  (46 
FR  5885).  Subsequent  actions 
concerning  Iowa's  program  and  program 
amendments  can  be  found  at  30  CFR 
915.10,  915.15,  and  915.16. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  December  4, 1996 
(Administrative  Record  No.  IA-424), 
and  pursuant  to  SMCRA,  Iowa 
submitted  a  proposed  amendment.  The 
amendment  was  in  response  to  a  May 
20, 1996,  letter  (Administrative  Record 
No.  L\-420)  that  OSM  sent  to  the  State 
in  accordance  with  30  CFR  732.17(c). 

OSM  aiuiounced  receipt  of  the 
proposed. amendment  in  the  December 
26,  1996,  Federal  Register  (61  FR 
67967),  and  in  the  same  dociunent 
opened  the  public  comment  p>eriod  and 
provided  an  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  January  27, 1997. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to 
Iowa  Administrative  Code  (lAC) 
40.4(10),  Definitions  for  "material 
damage"  and  "occupied  residential 
dwelling  and  structures  related  thereto"; 
lAC  40.38(3)(a),  Pre-subsidence  survey; 
LAC  40.38(3)(b),  Subsidence  control 
plan;  lAC  40.64(7),  Repair  of  damage; 
and  lAC  40.64(8),  Drinking,  domestic,  or 
residential  water  supply.  OSM  notified 
Iowa  of  these  concerns  by  telephone 
facsimile  (fax)  on  January  10,  1997 
(Administrative  Record  No.  LA— 431), 
and  by  telephone  on  February  20, 1997 
(Administrative  Record  No.  IA-434). 

By  letters  dated  February  3  and  24, 
1997  (Administrative  Record  Nos.  LA- 
430  and  LA-433,  respectively),  Iowa 
responded  to  OSM's  concerns  by 
submitting  additional  explanatory 
information  and/or  revisions  to  its 
proposed  program  amendment. 

Iowa  proposed  additional  revisions  to 
lAC  40.4(10).  Definitions  for  "material 
damage"  and  "occupied  residential 
dwelling  and  structures  related  thereto"; 
lAC  40.38(3)(a).  Pre-subsidence  survey; 
lAC  40.38(3)(b).  Subsidence  control 
plan;  LAC  40.64(7),  Repair  of  damage; 
and  LAC  40.64(8),  Drinking,  regulation. 
LAC  40.64(9).  pertaining  to  subsidence 
control.  These  additional  revisions 
concerned  the  correction  of  citation 
references,  cross-references,  and 
typographical  errors.  Therefore,  the 
public  comment  period  was  not 
reo[>ened. 


in.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 


findings  concerning  the  proposed 
amendment. 


changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
Revisions  not  specifically  discussed        organizational  changes  resulting  from 
below  concern  nonsubstantive  wording      this  amendment. 


Topic 


DefinitMns: 

"Drinking,  domestic  or  residential  water  supply."  "Material  damage."  "Norvcorwnercial 
building."  "Occupied  residentiaJ  dwelling  and  structures  related  thereto."  and  "Replace- 
ment of  water  supply". 
Hydrologic  informaton: 

Probable  hydrologic  consequences  determinaiion 


Subsidence  control  plan 

Subsidence  control: 

Measures  to  prevent  or  minimize  damags 
Subsidence  control: 

Repair  ol  damags 

Drinking,  domestic,  or  residential  water  supply 
Subsidence  control _ 


Stats  regulattons 


lAC  40.4(10) 


(AC  40.38(2) 

lAC  40.38(3) 

lAC  40.64(6) 

lAC  40.64(7) 
lAC  40.64(8) 
lAC  40.64(9) 


Federal  counterpart 
regulations 


30  CFR  701 .5. 


30  CFR 

784.14(e)(3)(lv). 
30  CFR  784.20. 

30  CFR  817.121(a). 

30  CFR  817.121(c). 
30  CFR  81 7.41  (i). 
30  CFR  817.121(b). 


Because  the  above  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  regulations,  the 
Director  finds  that  Iowa's  proposed 
rules  are  no  less  effective  than  the 
Federal  rules  and  is  approving  them. 

The  Director  notes  that  the  word 
"reasonable"  at  lAC  40.64(7)(c)(4)(v) 
should  be  "reasonably,"  and  he  is 
requiring  Iowa  to  correct  this  spelling 
error  before  the  final  rule  is 
promulgated. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  public  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Iowa  program. 
OSM  received  only  two  comments;  one 
from  the  U.S.  Army  Corps  of  Engineers 
and  the  other  from  the  U.S.  Department 
of  Labor.  Mine  Safety  and  Health 
Administration  (Administrative  Record 
Nos.  LA-426  and  lA-427.  respectively). 
The  U.S.  Army  Corps  of  Engineers 
responded  that  the  changes  in  the 
State's  program  were  satisfactory.  The 
U.S.  Department  of  Labor.  Mine  Safety 
and  Health  Administration  responded 
that  it  had  no  comments  regarding  the 
proposed  rule. 


Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
imder  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C  7401  et  seq.) 

None  of  the  revisions  that  Iowa 
proposed  to  make  in  this  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore.  OSM  did  not  request  EPA's 
conciurence. 

Pursuant  to  732.17(h)(ll)(i).  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (Administrative 
Record  No.  L\-425).  EPA  did  not 
respond  to  OSM's  request 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
is  required  to  solicit  comments  on 
proposed  amendments  which  may  have 
an  effect  on  historic  properties  from  the 
SHPO  and  ACHP.  OSM  solicited 
comments  on  the  prop>osed  amendment 
&t)m  the  SHPO  and  ACHP 
(Administrative  Record  No.  LA-425). 
Neither  SHPO  nor  ACHP  responded  to 
OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Iowa  on 
December  4. 1996,  and  as  revised  on 
February  3  and  24,  1997. 

The  Director  approves  the  rules  as 
proposed  by  Iowa  with  the  provision 
that  they  be  fully  promulgated  in 
identical  form  to  the  rules  submitted  to 
the  reviewed  by  OSM  and  the  public. 


As  discussed  in  m.  Director's 
Findings,  the  Director  is  requiring  Iowa 
to  correct  the  aforementioned  spelling 
error  before  the  State  promulgates  the 
final  rule. 

The  Federal  regulations  at  30  CFR 
Part  915,  codifying  decisions  concerning 
the  Iowa  program,  are  being  amended  to 
implement  this  decision,  "^lis  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  writh  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actiial  langiiage 
of  State  r^ulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
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submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  enviromnental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  De{>artment  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibihty  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  whidi  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensiue  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  rehed  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  miUion  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

Liel  of  Sobiects  in  30  CFR  Part  915 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  Marcli  20. 1997. 

Braot  Wahlquist. 

Regional  Director.  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  915  is  amended 
as  set  forth  below: 


PART  915-K>WA 

1.  The  authority  citation  for  Part  915 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  915.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

f  915.15    Approval  of  lowe  regulatory 
program  amendments. 


Original 

amendment 

submission 

date 

Date  of  final 
put)iication 

Citation/de- 
scription 

•                          • 

December  4, 
1996. 

• 

April  7,  1997 

•                             • 

lAC  40.4(10); 
.38  (2)  and 
(3);  64  (6) 
through 
(9). 

[PR  Doc.  97-«788  Fil*d  4-4-97;  8:45  am] 
MLUNO  COM  4310-09-M 

DEPARTMEMT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  155 

Oil  or  Hazardous  Matsrial  Pollution 
Prevention  Regulations  for  Vessels 

CFR  Correction 

In  Title  33  of  the  Code  of  Federal 
Regulations,  parts  125  to  199,  revised  as 
of  July  1, 1996.  page  414,  Table  3  in 
Appendix  B  to  part  155  is  corrected  by 
adding  brackets  and  an  asterisk  around 
the  niunber  5  in  the  colunm  entitled  "% 
Recovered  Floating  oil",  under  the 
categories  "Offshore"  and  "6  days"  for 
the  entry  Non-persistent  oils. 

VLUtta  COK  1SOS-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart9 
[FRL-5807-2] 

OMB  Approval  Numbers  Under  tiie 
Paperwork  Reduction  Act 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Technical  amendment. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act,  this 
document  displays  the  OfGce  of 
Management  and  Budget  (OMB)  control 
numbers  issued  under  the  Paperwork 


Reduction  Act  (PRA)  for  part  256— 
Criteria  for  Municipal  Solid  Waste 
Landfills. 

EFFECnVE  DATE:  April  7,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allen  J.  Geswein,  (703)  308-7261. 

SUPPLEMENTARY  INFORMATION:  EPA  is 

today  amending  the  table  of  ciurently 
approved  information  collection  request 
(ICR)  control  nvunbers  issued  by  OMB 
for  various  regulations.  Today's 
amendment  updates  the  table  to 
accurately  display  those  information 
requirements  promulgated  under  the 
Criteria  for  Municipal  Solid  Waste 
Landfills  which  appeared  in  the  Federal 
Register  on  October  9, 1991  (56  FR 
51016).  The  affected  regulations  are 
codified  at  40  CFR  part  258.  EPA  will 
continue  to  present  OMB  control 
niunbers  in  a  consolidated  table  format 
to  be  codified  in  40  CFR  part  9  of  the 
Agency's  regulations,  and  in  each  CFR 
volume  containing  EPA  regulations.  The 
table  lists  the  section  niunbers  with 
reporting  and  recordkeeping 
requirements,  and  the  current  OMB 
Control  numbers.  This  display  of  the 
OMB  control  number  and  its  subsequent 
codification  in  the  Code  of  Federal 
Regulations  satisfies  the  requirements  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regiilations  at  5  CFR  1320. 

This  ICR  was  previously  subject  to 
public  noUce  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "good  cause"  under  section 
553  (b)(B)  and  (d)(3)  of  the 
Administrative  Procediue  Act  (5  U.S.C. 
553  (b)(B)  and  (d)(3))  to  amend  this  table 
without  prior  notice  and  conunent.  Due 
to  the  technical  nature  of  the  table, 
further  notice  and  comment  would  be 
uimecessary. 

List  of  Subiects  in  40  CFR  Fart  9 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 

Dated:  March  28, 1997. 

Timothy  Fields,  Jr.. 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble  40  CFR  part  9  is  amended  as 
follows: 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  etseq.,  136-136y; 
15  U.S.C.  2001,  2003,  2005,  2006,  2601-2671; 
21  U.S.C.  331),  346a,  348;  31  U.S.C  9701;  33 
U.S.C  1251  ef  seq.,  1311, 1313d.  1314, 1321, 
1326, 1330, 1344, 1345  (d)  and  (e),  1361;  E.O. 
11735,  38  FR  21243.  3  CFR,  1971-1975 
Comp.  p.  973;  42  U.S.C.  241.  242b.  243.  246. 
300f.  300g.  300^1.  300g-2.  300g-3,  300g-4, 
300g-5.  300g-6.  300J-1.  300J-2.  300J-3.  300j- 
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4,  30OJ-9.  1857  etseq..  6901-6992k.  7401- 
7671q.  7542.  9601-9657,  11023.  11048. 

2.  In  §  9.1,  the  table  is  amended  by 
adding  an  entry  under  the  indicated 
heading  to  read  as  follows: 

f  9.1    OMB  spprovals  under  ttie  Paperwoilc 
Reduction  Act 


40  CFR  citation 


OMB  con- 
trol No. 


CrMsrls  for  Municipai  Solid  Waste  LandflHs 


Part  258 


2050-0122 


(FR  Doc.  97-8819  Filed  4-4-97;  8:45  am] 
BNJJNO  COM  aSM-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  27 

[ON  Docket  No.  96-228;  FCC  87-112] 

The  WIrelesa  Communications  Service 
fWCS") 

AGENCY:  Federal  Commtmications 

Commission. 

ACTKM:  Final  rule. 

SUMMARY:  On  March  31, 1997.  the 
Federal  Commimications  Commission 
("Commission")  adopted  a 
Memorandum  Opinion  and  Order 
amending  certain  rules  pertaining  to 
Wireless  Communications  Service 
("WCS")  operations  in  the  2305-2320 
and  2345-2360  MHz  bands.  These 
amendments  are  being  made  in  response 
to  certain  petitions  for  reconsideration 
of  the  Report  and  Order  in  this 
proceeding  which  established  rules  and 
policies  for  WCS.  The  effect  of  this 
action  is  to  make  minor  amendments  to 
the  power  and  out-of-band  emission 
limits  imposed  on  WCS  operations. 
EFFECnVE  DATE:  April  7, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Roland.  Wireless  Telecommunications 
Bureau.  (202)  418-0660,  or  Tom 
Mooring.  Office  of  Engineering  and 
Technology.  (202)  418-2450. 
SUPPtEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  in  GN 
Docket  No.  96-228.  The  complete 
Memorandum  Opinion  and  Order  is 
available  for  inspection  and  copying 
diuing  normal  business  hoius  in  the 
FCC  Reference  Center  (Room  239),  1919 


M  Street.  N.W..  Washington.  D.C,  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street.  N.W.. 
Washington.  D.C.  20037.  The  complete 
Memorandum  Opinion  and  Order  is 
also  available  on  the  Commission's 
Internet  home  page  (http:// 
www.fcc.gov) 

Summary  of  the  Memorandma  Opinion 
and  Order 

1.  The  Omnibus  Consolidated 
Appropriations  Act,  1997,  Public  Law 
104-208, 110  Stat.  3009  (1996) 
("Appn^riations  Act")  directed  the 
Commissimi  to  reallocate  the  use  of 
frequencies  at  2305-2320  megahertz  and 
2345-2360  megahertz  to  wireless 
services  that  are  consistent  with 
international  agreements  concerning 
spectr\un  allocations,  and  to  assign  the 
use  of  such  frequencies  by  competitive 
bidding  pursuant  to  Section  309(j)  of  the 
Commiuiications  Act  of  1934.  In  making 
these  bands  of  frequencies  available  for 
competitive  bidding,  the  Commission 
was  directed  to  seek  to  promote  the 
most  efficient  use  of  the  spectnun  and 
to  commence  the  competitive  bidding 
for  the  assignment  of  these  frequencies 
no  later  than  April  15, 1997. 

2.  On  February  19, 1997,  the 
Commission  adopted  a  Report  and 
Order  in  this  proceeding  establishing 
the  Wireless  Communications  Service 
("WCS").  See  Amendment  of  the 
Commission's  Rules  to  Establish  Part  27, 
the  Wireless  Communications  Service 
("WCS").  GN  Docket  No.  96-228,  Report 
and  Order,  FCC  97-50,  62  FR  9636 
(March  3, 1997).  {"Report  and  Order"). 
Specifically,  the  Commission  allocated 
the  2305-2320  MHz  and  2345-2360 
MHz  bands  to  the  fixed,  mobile,  and 
radiolocation  services  on  a  primary 
basis  and  maintained  the  primary 
allocation  for  the  broadcasting-sateUite 
service  (sound)  in  the  2310-2320  MHz 
and  2345-2360  MHz  bands.  WCS 
licensees  will  be  permitted  to  provide 
any  of  these  services.  The  Commission 
did  not  adopt  any  limitations  on 
transmitter  power,  except  to  require  that 
the  equipment  comply  with  oiu 
radiofrequency  ("RF")  safety  program. 
The  Commission  also  declined  to 
impose  any  technical  restrictions  on 
WCS  licensees  aimed  at  protecting  the 
multipoint  distribution  service  and  the 
instructional  television  fixed  service 
("MDS/nrS")  reception  because,  based 
on  the  record  before  the  Commission  at 
that  time,  the  Commission  was  not 
persuaded  that  the  operation  of  WCS 
facilities  would  irreparably  harm  the 
MDS  and  ITFS  services.  The 
Commission  also  noted  that  MDS/TTFS 


.  block  downconverters  traditionally  have 
employed  an  inexpensive  design  that 
has  minimal  frequency  selectivity,  and 
observed  that  the  industry  appears  to  be 
converting  to  newer,  more  robustly 
designed  downconverters  that  would 
not  receive  WCS  signals.  The 
Commission  concluded  that  it  would  be 
improvident  to  adopt  a  requirranent  for 
WCS  licensees  to  protect  MDS/TTFS 
operations  before  having  a  more 
complete  understanding  of  the  natiire 
and  extent  of  problems  that  may 
actually  arise. 

3.  Also  in  the  Report  and  Order,  in 
order  to  protect  satelUte  digital  audio 
radio  service  ("Satellite  BARS"  or 
"DARS")  operations  in  the  2320-2345 
MHz  band,  the  Commission  adopted 
stringent  out-of-band  emission  l^ts 
that  it  beheved  would,  at  least  in  the 
foreseeable  future,  make  mobile 
operations  in  WCS  spectrum 
technologically  infeasibla  Specifically, 
all  emissions  into  the  2320-2345  MHz 
band  from  fixed  WCS  transmitters  must 
be  attenuated  below  the  transmitter 
output  power  ("p")  by  at  least  80+10 
log  (p)  dB  and  all  emissions  from  mobile 
WCS  transmitten  must  be  attenuated 
below  p  by  at  least  110+10  log  (p)  dB. 

4.  On  March  10, 1997,  the  W^less 
Cable  Association  Intemational,  Inc. 
("WCA  ")  filed  an  Emergency  Motion  for 
Stay  and  a  Petition  for  Expedited 
Reconsideration  of  the  Report  and 
Order.  Concurrent  with  the  adoption  of 
this  Memorandum  Opinion  ana  Order, 
the  Commission  is  denying  WCA's 
Emergency  Motion  for  Stay,  ruling  that 
the  Appropriations  Act  does  not  afibrd 
the  Commission  the  authority  to  defiBr 
the  commeDcement  date  of  the  WCS 
auction.  On  March  11, 1997,  the  PACS 
Providen  Fonun  and  DigiVox 
Corporation  ("PPF/DigiVox")  jointly 
filed  a  Petition  for  Expedited 
ReconsidentioD  of  the  Report  and 
Order.  On  March  13, 1997,  the  Wireless 
Telecommunications  Bureau  placed  the 
petitions  on  public  notice  and 
established  an  e}q>edited  pleading  cydm. 
By  this  Memorandum  Opinion  and 
Order,  the  Commission  •nmnrff  certain 
aspects  of  its  rules  governing  the  WCS 
in  response  to  these  two  petitions  for 
reconsideration. 

5.  Specifically,  baaed  on  a  better 
imderstanding  of  the  potential  for  WCS 
operations  to  interfere  with  MDS/TTFS 
reception,  the  Commission  is  ^Mcifying 
limits  on  WCS  operating  power  and  is 
requiring  that,  for  a  limited  time,  WCS 
hcensees  assiune  responsibility  under 
certain  circiunstances  for  interfarenoe 
they  may  cause  to  MDS/TTFS 
operations.  The  Commission  also  is 
requiring  WCS  licensees  to  provide 
advance  notification  to  nearoy  MDS/ 
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ITFS  bcensees  of  certain  technical 
parameters  and  is  encouraging 
vohmtary  coordination  among  affected 
licensees.  Additionally,  though 
reaffirming  the  original  out-of-band 
emission  limits  as  generally  appropriate 
across  the  broad  range  of  flexible  WCS 
systems  and  uses,  the  Commission  is 
adopting  an  alternative,  less  stringent 
out-of-band  emission  limit  for  portable 
WCS  transmitters  in  the  2305-2315 
MHz  band  (the  lower  portions  of  Blocks 
A  and  B)  that  meet  specific  power,  duty 
cycle  and  other  technical  restrictions. 
The  Commission  believes  that  providing 
WCS  applicants  and  licensees  with  this 
additional  design  choice  will  facilitate 
certain  potentially  beneficial  uses  of 
WCS  sj)ectrum  that  may  not  otherwise 
be  feasible,  or  would  mcut  unnecessary 
higher  costs,  imder  the  general,  more 
stringent  out-of-band  emission  limits. 
The  Commission  wishes  to  caution 
prospective  WCS  licensees,  however,  to 
consider  carefully  whether  their 
anticipated  uses  and businessplans can 
be  successfully  implemented  under  the 
additional  technical  and  operational 
restrictions  necessary  to  qualify  for  the 
less  stringent  out-of-band  emission 
limit  In  particular,  wide  area,  full 
mobility  systems  and  services  such  as 
those  being  provided  or  anticipated  in 
tbs  cellular  end  PCS  bands  axe  likely  to 
be  of  questionable  feasibility  under 
either  the  alternative  restrictions  or  the 
gsnsral  out-of-band  emission  limits. 

WCS  Interference  to  MDS/ITFS 

6.  MDS  and  ITFS  operate  in  the  2150- 
2162  and  2500-2690  MHz  bands. 
Nonetheless,  MDS/nTS 
dowmconverters  have  minimal 
frequency  selectivity  and,  thus,  some 
models  are  designed  to  operate 
throughout  the  entire  2.1-2.7  GHz  band. 
In  the  Report  and  Order,  the 

Commission  stated  that  the  digital 

downconverters  to  which  the  MDS/ ITFS 
industry  are  expected  to  convert  over 
the  next  several  years  are  expected  to  be 
better  designed  and  not  subject  to 
overloading  from  WCS  signals. 
Nonetheless,  in  order  to  better 
nndentand  the  interference  concerns  of 
the  MDS/ITFS  industry,  staff  from  the 
Commission's  Office  of  Engineering  and 
Technology  obtained  block  diagrams 
from  Pacific  Monolithics,  a 
manufacturer  of  MDS/ITFS  equipment, 
for  three  of  their  MDS  downconverters. 
All  have  similar  construction  and, 
according  to  Hardin  Associates,  the  firm 
which  prepared  an  Engineering 
Statement  in  support  of  the  WCA 
petition,  the  downconverter 
construction  for  all  the  major 
manufacturers  is  essentially  identical. 
The  interference  issues  raised  by  the 


WCA  petition  relate  to  the  possibility 
that  WCS  signals  could  overload  the 
Low  Noise  Amplifier  ("LNA")  input 
stage  of  this  eqxupment.  This  stage  is 
directly  fed  by  the  receive  antenna  and 
thus  has  little  or  no  isolation.  Between 
the  receive  antenna  and  the  LNA,  this 
equipment  does  not  employ  any 
filtering  related  to  the  block  of 
frequencies  between  2162  MHz  and 
2500  MHz.  Interference  protection  from 
the  WCS  service  to  the  MDS 
downconverter  would  have  to  be 
provided  at  this  point  to  prevent  signal 
overload  of  the  IJ^A.  This  could  be 
accomplished  by  trapping  out  the  WCS 
signal  in  the  2305-2360  MHz  band  or  by 
moving  the  RF  diplexer  from  the  output 
of  the  LNA  to  the  input  of  the  LNA.  The 
MDS  industry  is  ciurently  designing 
equipment  to  protect  against 
interference  caused  by  high  input  power 
from  PCS  operations  in  the  1850-1990 
MHz  band,  and  it  seems  reasonable  that 
the  industry  could  also  design  these 
downconverters  to  protect  against 
interference  from  WCS  equipment 
operating  with  similar  high  power 
levels.  The  Commission  estimates  that 
such  a  filter  is  likely  to  cost  about  $5  to 
$10  per  unit.  The  Commission  believes, 
however,  that  filters  could  not  be 
economically  installed  in  existing  uinits 
due  to  the  design  and  construction  of 
these  downconverters.  A  MDS/ITFS 
subscriber  receiving  interference  would 
thus  have  to  have  the  entire  imit 
replaced  at  a  substantially  higher  unit 
cost.  The  Commission  notes  that  MDS/ 
ITFS  interference  issues  have  been 
raised  in  a  petition  to  deny  filed  against 
a  niunber  of  applications  for  broadband 
PCS  licensees  in  the  D,  E  and  F  blocks. 
The  Commission  wishes  to  make  clear 
that  its  resolution  of  MDS/ITFS 
interference  issues  with  re^>ect  to  WCS 
is  based  solely  on  the  totality  of  the 
circumstances  presented  here. 

7.  After  careful  consideration  of  this 
issue,  the  Commission  finds  that  the 
public  interest  would  be  best  served  by 
setting  limits  on  WCS  operating  power. 
The  Conunission  wUl  therefore  restrict 
WCS  fixed,  land  and  radiolocation  land 
stations  to  2,000  watts  peak  EIRP  and 
WCS  mobile  and  radiolocation  mobile 
stations  to  20  watts  EKP.  Setting 
maximum  power  limits  on  WCS 
operations  will  provide  MDS/ITFS 
equipment  manufacturers  and  service 
providers  with  the  necessary  certainty 
regarding  the  potential  WCS 
environment  to  enable  them  to  design 
and  purchase  more  robust  receiving 
installations,  including  better  designed 
downconverters.  The  Commission  does 
not.  however,  wish  to  unnecessarily 
limit  the  service  offerings  that  can  be 


provided  using  WCS  spectrum,  and 
therefore  does  not  adopt  the  20  watt 
EIRP  power  limit  suggested  by  WCA. 
Instead,  as  more  fully  discussed  below, 
the  Conunission  will  assign  to  WCS 
licensees  certain  responsibilities  to  cvire 
actual  interference  to  existing  and  soon- 
to-be-installed  MDS/ITFS 
downconvertere.  With  respect  to  the 
power  limits  we  are  setting,  the 
Commission  believes  it  is  unlikely  that, 
in  the  foreseeable  future,  any  potential 
WCS  operator  would  consider 
employing  power  levels  greater  than 
these  limits  given  the  considerable 
economic  cost  of  developing  high  power 
transmitters  that  would  comply  with  the 
stringent  out-of^band  emission  limits 
adopted  in  this  proceeding.  The 
Commission  also  observes  that  the 
maximiun  EIRP  of  a  transmitter  station 
in  the  MDS  and  ITFS  services  with  an 
omnidirectional  antenna  is  limited  to 
2,000  watts  (33  dBW),  and  that  wireless 
cable  service  is  a  potential  use  for  WCS 
spectrum.  In  addition,  the  Commission 
notes  that  WCA  has  concluded  that  20 
watts  EIRP  vdll  not  cause  destructive 
interference  to  MDS/ITFS  reception. 
Thus,  WCS  mobile  stations,  to  the 
extent  mobile  services  are  or  become 
technologically  feasible,  should  be  able 
to  operate  ubiquitously  vtdthout 
substantial  risk  of  interference  to  MDS/ 
ITFS  reception. 

8.  The  Conunission  agrees  with  WCA 
that  MDS/ITFS  equipment  that  was 
designed  to  operate  in  a  pre- WCS 
environment  should  be  afforded  some 
degree  of  protection  from  interference. 
The  introduction  of  possibly  a  large 
number  of  transmitters  in  WCS 
spectrum  will  increase  the  potential  for 
interference  to  existing  MDS/ITFS 
receivers  that  were  designed  with 
different  expectations  about  the  extent 
and  natiure  of  use  of  nearby  bands. 
Giten  sufficient  notice  and  time  to 
adjust  to  allocation  changes  in  nearby 
bands,  licensees  might  be  expected  to 
mitigate  interference  costs  by 
voluntarily  introducing  better,  more 
selective  receivere  in  new  installations 
and  in  the  normal  replacement  of  older 
receivers.  Such  a  response  has  not  been 
possible  in  this  instance,  however, 
because  of  the  accelerated  rule  making 
and  licensing  procediues  that  are 
required  for  WCS  imder  the 
Appropriations  Act.  Considering  these 
circumstaiK:es,  and  that  the  WCS 
auction  has  not  yet  occurred,  the 
Commission  believes  it  is  appropriate 
and  equitable  to  shift  to  WCS  licensees 
some  of  the  cost  and  responsibility  for 
remedying  interference  to  MDS/ITFS 
operations. 

9.  Nonetheless,  the  Commission  also 
beheves  that  the  MDS/ITFS  industry 
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should  be  encouraged  to  employ 
equipment  in  the  future  which  will  not 
require  undue  power  restrictions  on 
users  of  nearby  spectrum.  To  balance 
these  objectives,  the  Commission  is 
establishing  an  interference  protection 
rule  for  MDS/ITFS  receivers,  based  on 
aspects  of  the  existing  FM  blanketing 
rule.  See  47  CFR  73.318.  Specifically, 
WCS  licensees  will  bear  full  financial 
obligation  to  remedy  interfierence  to 
MDS/ITFS  block  downconverters  if  all 
of  the  following  conditions  are  met:  (1) 
The  complaint  of  interference  is 
received  by  the  WCS  licensee  prior  to 
February  20,  2002;  (2)  the  MDS/ITFS 
downconverter  was  installed  prior  to 
August  20,  1998;  (3)  the  WCS  operation 
transmits  at  50  or  more  watts  peak  EIRP; 
(4)  the  MDS/ITFS  downconverter  is 
located  within  a  WCS  transmitter's 
power  flux  density  contoiu"  of  -  34 
dBW/m2;  and  (5)  the  MDS/ITFS 
customer  or  licensee  has  informed  the 
WCS  licensee  of  the  interference  within 
one  year  from  the  initial  operation  of  the 
WCS  transmitter  or  within  one  year 
from  any  subsequent  power  increase  at 
the  WCS  station.  If  the  WCS  licensee 
caimot  otherwise  promptly  eliminate 
interference  caused  to  MDS/ITFS 
reception,  then  that  Ucensee  would  be 
required  to  cease  operations  bom  the 
offending  WCS  facility.  In  addition  to 
this  blanketing-type  rule,  the 
Commission  will  require  WCS  licensees, 
at  least  30  days  before  commencing 
operations  from  any  new  WCS 
transmission  site  or  with  increased 
power  from  any  existing  WCS 
transmission  site,  to  notify  all  MDS/ 
ITFS  Ucensees  in  or  through  whose 
licensed  service  areas  they  intend  to 
operate  of  the  technical  parametere  of 
the  WCS  transmission  facility.  The 
Commission  emphasizes,  however,  that 
WCS  licensees  have  no  obligation  to 
remedy  interference  unless  all  of  the 
conditions  are  met.  If  the  WCS  Ucensees 
and  the  MDS  and  ITFS  licensees 
coordinate  voluntarily,  the  Commission 
believes  that  WCS  fixed  and  land 
stations  can  generally  be  located  in  a 
manner  to  avoid  causing  interference  to 
MDS/ITFS  receivers.  The  Commission 
expects  the  WCS  and  MDS/ITFS 
licensees  to  coordinate  voluntarily  and 
in  good  faith  to  avoid  interference 
problems  and  to  allow  the  greatest 
operational  flexibility  in  each  other's 
operations. 

10.  The  Commission  believes  that  the 
above  approach  appropriately 
apportions  the  burdens  and  incentives 
between  the  WCS  and  MDS/ITFS 
licensees.  WCS  licensees  will  have  an 
incentive  to  coordinate  voluntarily  with 
the  MDS/ITFS  industry  in  order  to 


prevent  interference  problems  from 
occurring,  and  the  30-day  notification 
requirement  will  afford  MDS/ITFS 
licensees  an  opportunity  to  alert  their 
subscribers  to  the  potential  for 
interference  and  explain  what  to  do  in 
the  event  it  occurs.  In  timi,  MDS/ITFS 
licensees  will  have  an  incentive  to 
develop  and  use  better  technology  for 
new  receiving  installations.  The  MDS/ 
ITFS  industry  will  have  18  months  from 
the  release  date  of  the  Report  and  Order 
in  this  proceeding  to  deplete  inventories 
of  existing  equipment  and  to  design 
more  robust  replacement  equipment, 
and  WCS  licensees  will  be  obligated  for 
five  years  to  remedy  actual  interference. 
Beyond  that  time,  it  is  reasonable  to 
expect  the  MDS/ITFS  industry  to  bear 
full  financial  responsibility  for  any 
necessary  equipment  replacement  costs. 
Further,  we  believe  that  basing  MDS/ 
ITFS  protection  on  a  power  flux  density 
contoiu-  rather  than  a  restrictive  power 
limitation  serves  the  public  interest. 
This  approach  will  provide  WCS 
licensees  with  greater  flexibility  to 
design  and  implement  new  wireless 
services.  WCS  licensees  operating  at 
power  levels  higher  than  50  watts  will 
have  a  larger  zone  within  which  they 
will  be  obligated  to  remedy  interference 
to  MDS/ITFS  downconverters,  but  they 
will  be  able  to  make  that  choice  given 
the  particular  characteristics  of  the 
market  in  which  they  wdll  operate.  From 
its  experience  in  addressing  technically 
analogous  issues  of  blanketing 
interference  caused  by  FM  broadcast 
transmitters,  the  Commission  believes 
that  the  "technological  fixes" 
contemplated  by  the  blanketing-tjrpe 
rule  coupled  with  the  30-day 
notification  requirement  will  adequately 
protect  MDS/ITFS  operations  and  yet 
allow  WCS  substantially  greater 
operational  flexibility  than  would  be 
possible  under  the  power  limit 
approach  suggested  by  the  petitioner. 
The  Conunission  therefore  concludes 
that  the  approach  it  adopts  here  to 
address  concerns  about  WCS  signal 
overloading  of  MDS/ITFS 
downconverters  will  best  serve  the 
overall  public  interest. 

WCS  Out-of-Band  Emission  Limits 

11.  The  Commission  has  dedicated 
considerable  staff  engineering  expertise 
and  resources  to  evaluate  the  proposal 
set  forth  by  PPF/DigiVox  and  finds  that 
it  is  appropriate  to  adjust  the  WCS  out- 
of-band  limits  for  systems  that  comply 
with  certain  parameters.  Accordingly, 
the  Commission  will  permit  WCS 
systems  that  operate  in  accordance  with 
the  specific  parameters  set  forth  below 
to  reduce  their  portable  unit  emissions 
into  the  2320-2345  MHz  band  by  a 


factor  not  less  than  93  -«■  10  log  (p)  dB, 
where  p  is  the  transmitter  p>ower  in 
watts.  While  this  is  considerably  more 
permissive  than  the  limit  for  WCS 
mobile  operations  that  the  Commission 
adopted  in  the  Report  and  Order,  the 
Commission  believes  that  the  specific 
operating  parameters  set  forth  by  PPF/ 
DigjVox  will  limit  the  potential  for  such 
a  system  to  interfere  with  DARS  to  a 
reasonable  level  generally  equivalent  to 
that  provided  by  the  stricter  limits  for 
more  general  WCS  operations. 

12.  In  authorizing  DARS,  it  was  the 
Commission's  desire  to  ensure  a  high 
quality  radio  service.  However,  a  desire 
for  an  interference-free  radio  service 
must  be  balanced  with  the  need  to 
provide  reasonable  operating  parameters 
for  adjacent  services.  Accordingly,  the 
Commission's  intention  in  determining 
out-of-band  emission  limits  for  WCS 
into  the  spectnun  used  by  DARS  has 
been  to  limit  the  potential  for 
interference  to  a  reasonable  level — not 
to  provide  a  pure,  interference-free 
enviroimient.  In  determining  the  out-of- 
band  emission  limits  adopted  in  the 
Report  and  Order  the  Commission  had 
to  take  into  consideraticm  the  wide 
flexibility  that  the  Commission 
providing  WCS  licensees  to  provide  any 
services  consistent  with  the  Table  of 
Frequency  Allocations.  Because  the 
Commission  is  uiuble  to  determine  the 
specific  operating  parameters  of  a  WCS 
service  imtil  the  service  is  actually 
implemented,  the  Commission  found  it 
appropriate  to  adopt  limits  that  take  into 
accoimt  any  possible  system 
configuration.  Such  liinits  are  necessary 
to  ensiue  the  viabiUty  of  Satellite  DARS,  . 
which  will  operate  with  very  low  signal 
levels  at  the  receive  antennas,  in  a 
frequency  band  adjacent  to  a  terrestrial 
service  that  will  likely  employ  much 
higher  powers  and  whose  transmitters 
may  be  in  the  immediate  vicinity  of  a 
DARS  receiver.  Accordingly,  the 
Commission  affirms  its  decision 
generally  to  require  WCS  operations  to 
reduce  their  emissions  in  the  2320-2345 
MHz  band  by  not  less  than  80  ■•- 10  log 
(p)  dB  for  fixed,  land,  and  radiolocation 
land  station  transmissions  and  110  ■«■  10 
log  (p)  dB  for  mobile  and  radiolocation 
mobile  station  transmissions,  where  p  is 
the  transmitter  power  in  watts.  The 
Commission  is,  however,  clarifying  that 
the  out-of-band  emission  limits 
specified  in  the  Report  and  Oder  for 
"fixed  operations"  pertain  to 
transmissions  from  fixed,  land,  and 
radiolocation  land  stations  and  that  the 
emission  limits  specified  for  "mobile 
operations"  pertain  to  transmissions 
fix>m  mobile  and  radiolocation  mobile 
stations. 
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13.  The  Commission  recognizes, 
however,  that  it  is  possible  to  provide  a 
reasonable  level  of  protection  to  DARS 
by  taking  into  account  a  specific  WCS 
system,  although  it  may  exceed  the  out- 
of-band  emission  limits  adopted  in  the 
Report  and  Order.  A  specific  system 
configiuation  may  have  certain 
attributes  that  were  not  taken  into 
account  when  developing  the  general 
emissi(»i  limits  but  which  reduce  its 
potential  to  interfere  with  DARS.  For 
instance,  a  system  may  have  reduced 
gain  in  the  direction  of  Satellite  DARS 
receiver,  or  the  probability  of  the 
transmitters  of  a  certain  type  of  WCS 
system  being  close  enough  to  interfere 
with  SateUite  DARS  systems  may  be 
very  low.  PPF/DigiVox  has  provided  a 
specific  set  of  operating  parameters  that 
the  Commission  can  take  into  accoimt 
in  its  analysis  of  potential  interference 
to  DARS.  By  taking  these  specific 
parameters  into  account,  the 
Commission  believes  that  it  is  possible 
for  a  system  to  operate  with  less 
stringent  out-of-band  limits  than  those 
originally  adopted. 

14.  The  system  described  by  PPF/ 
DigiVox  is  a  low  power,  low  mobility 
portable  system  that  will  provide  voice 
and  data  service  from  fixed  and  portable 
units.  No  vehicle  mounted  units  would 
be  permitted.  In  reaching  its  decision  to 
reduce  the  out-of-band  limits  for  WCS 
systems  that  operate  in  a  manner 
consistent  with  that  described  by  PPF/ 
DigiVox.  the  Commission  takes  into 
account  both  the  technical  and 
operational  factors  specific  to  the 
interaction  of  this  specific  system  and  a 
DARS  system.  One  of  the  greatest 
difficulties  in  performing  this  type  of 
analysis,  however,  is  the  fact  that 
neither  system  has  yet  been  deployed. 
Accordingly,  the  Commission's  analysis 
must  take  into  consideration  what  it 
believes  to  be  realistic  assumptions 
about  system  equipment  and  operations. 
While  the  Commission  based  its 
analysis  on  the  record  of  the  proceeding, 
it  recognizes  that  there  is  some 
imcertainty  inherent  in  trying  to 
evaluate  two  systems  that  have  not  yet 
been  deployed  and  for  wiiich  equipment 
designs  are  not  yet  final.  The 
Commission  also  recognizes  that  the 
2320-2345  MHz  frequency  band  is  the 
only  spectnun  specifically  available  for 
provision  oi  Satellite  DARS  in  the 
United  States.  Accordingly,  if  Satellite 
DARS  in  this  spectrum  is  subject  to 
excessive  interference,  the  service  will 
not  be  successful  and  the  American 
public  will  not  benefit  fi-om  the  service. 
In  contrast,  PACS  can  be  provided  in 
other  spectrum  aurently  available  for 
use  by  services  including  cellular  and 


PCS,  Thus,  should  the  potential  for 
WCS  operations  to  interfere  with  DARS 
prove  to  be  greater  when  the  systems  are 
implemented  than  the  Commission's 
analysis  indicates,  the  Commission 
would  of  course  revisit  this  issue  and 
make  appropriate  adjustments. 
Specifically,  parties  should  note  that  per 
47  CFR  27.53(c),  when  emissions 
outside  of  the  authorized  bandwidth 
cause  harmful  interference,  the 
Commission  may,  at  its  discretion, 
require  greater  attenuation  than  that 
specified  in  the  Rules. 

15.  PPF/DigiVox  questions  some  of 
the  technical  parameters  of  the  DARS 
system.  One  area  of  contention  is  the 
Satellite  DARS  receiver  noise 
temperature  used  in  the  analysis. 
Primosphere  used  a  200  Kelvin  noise 
temperature  in  its  analysis,  which  is 
greater  than  the  120  Kelvin  noise 
temperature  proposed  in  its  application. 
PPF/DigiVox  contends  that  370  Kelvins 
is  more  realistic.  Based  on  the  type  of 
antenna  proposed  for  DARS  use  and  the 
need  for  cost  effective  equipment,  the 
Commission  believes  that  a  receiver 
noise  temperatuire  of  250  Kelvins  is 
realistic  and  that  is  what  the 
Commission's  calculations  are  based 
upon. 

16.  PPF/DigiVox  contends  that  a  rise 
in  noise  floor  from  a  single  interferer  of 
2  dB  should  be  allowed,  rather  than  the 
0.2  dB  rise  considered  by  Primosphere. 
Considering  the  limited  power  that  the 
satellite  systems  will  be  able  to  operate 
with  and  the  potential  for  a  DARS 
receiver  to  be  affected  by  more  than  one 
interfering  source,  whether  it  is  another 
WCS  transmitter,  out-of-band -emissions 
from  another  soorce.  or  signal  blockage, 
the  Commission  believes  tbat  a  2  dB 
allowable  rise  is  too  great  a  contribution 
from  a  single  source.  The  Commission 
also,  however,  believes  that  a  0.2  dB 
allowable  rise  is  overly  conservative. 
Accordingly,  the  Commission  has  based 
its  calculations  on  a  1.0  dB  allowable 
rise,  which  corresponds  to  a  25%  rise  in 
receiver  noise.  These  values  are 
consistent  with  those  used  in 
determining  the  out-of-band  limits 
adopted  in  the  Report  and  Order. 

17.  In  determining  the  potential  for 
interference  from  its  portable  units, 
PPF/DigiVox  takes  into  account  a 
number  of  factors.  These  include  the 
duty  cycle  of  the  WCS  handset,  the 
antenna  pattern  of  a  Satellite  DARS 
antenna,  isolation  due  to  differences  in 
polarization  between  DARS  and  WCS, 
and  losses  due  to  the  proximity  of  a 
WCS  portable  unit  to  the  head  of  the 
user.  Users  of  portable  units  for  the 
system  described  by  PPF/DigiVox  will 
generally  be  to  the  side  and,  in  many 
instances,  slightly  below  the  roof  of  an 


automobile.  The  Commission  therefore 
agrees  with  PPF/DigiVox  that  the 
anteima  pattern  can  be  taken  into 
accoimt  in  performing  an  interference 
analysis.  While  antenna  patterns  can 
vary  greatly,  thereby  affecting  the 
strength  of  the  undesired  signal  into  the 
DARS  receiver,  the  Commission 
believes  that  the  values  proposed  by 
DigiVox  are  reasonable.  The 
Commission  also  agrees  that  the 
isolation  realized  between  the  circularly 
polarized  DARS  signal  and  the  linearly 
polarized  WCS  operations  can  be  taken 
into  consideration.  The  Commission 
disagrees,  however,  Mnth  the  contention 
that  the  out-of-band  limits  should  be 
reduced  by  9  dB  due  to  the  duty  cycle 
of  the  WCS  handset.  Because  the  symbol 
time  used  by  DARS  is  shorter  than  the 
WCS  biu^  of  312  microsecond,  the 
DARS  data  will  be  disrupted  by  the 
WCS  operations.  While  it  may  be 
possible  for  the  DARS  operators  to 
employ  error  correction  techniques  that 
take  into  account  the  limited  duty  cycle 
of  the  WCS  operations,  any  reduction  in 
interference  potential  does  not  correlate 
directly  to  the  reduction  in  power 
claimed  by  PPF/DigiVox.  The 
Commission  does  believe,  however,  that 
DARS  operators  will  be  able  to  use  the 
duty  cycle  to  their  advantage  and  are 
therefore  requiring  WCS  operations  to 
employ  a  12.5%  duty  cycle  in  order  to 
qualify  for  the  reduced  out-of-band 
emission  limits.  Finally,  the 
Commission  does  not  agree  that  any 
isolation  can  be  assumed  for  energy 
absorbed  by  the  human  head.  As 
Primosphere  points  out  (pg.  7),  the 
subscriber's  head  often  will  not  be 
positioned  between  the  WCS  transmitter 
and  the  Satellite  DARS  receiver  and,  in 
some  positions,  may  add  to,  rather  than 
subtract  from,  imdesired  radiation.  No 
statistical  information  was  provided  as 
to  the  probability  of  head  loss  occiuring, 
or  of  its  magnitude  at  those  times.  Due 
to  the  mobility  of  the  hand-held  units, 
it  is  highly  unlikely  that  head  loss  is 
always  present. 

18.  In  its  analysis,  PPF/DigiVox 
assiunes  a  separation  of  1 2  feet  between 
the  WCS  user  and  the  DARS  receiver. 
The  Commission  has  reviewed  the 
statistical  analysis  provided  in  support 
of  this  assumption  and,  while  the 
Conunission  does  not  necessarily  agree 
with  all  aspects  of  the  analysis,  12  feet 
is  a  reasonable  distance  to  assume  in 
evaluating  the  potential  interaction  of 
DARS  listeners  and  users  of  portable 
WCS  operations  as  described  by  PPF/ 
DigiVox.  While  the  Commission 
believes  that  there  will  be  interference 
to  the  DARS  service  from  these  WCS 
operations,  the  Commission  believes 
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that  actual  instances  of  interference  will 
be  sufficiently  limited  as  to  not  unduly 
jeopardize  the  commercial  viability  of 
DARS.  Based  on  this  analysis,  the 
Commission  finds  it  reasonable  to  allow 
poilable  WCS  units  that  meet  the 
criteria  described  in  paragraph  16  to 
reduce  their  emission  into  the  2320- 
2345  MHz  band  by  only  93  +  10  log  (p) 

19.  PPF/DigiVox  has  also  requested 
that  the  Commission  relax  the  out-of- 
band  limits  for  base  stations  used  in  the 
type  of  sjrstem  they  describe.  PPF/ 
DigiVox  bases  its  argument  on  the 
relative  gain  of  the  WCS  antenna  with 
respect  to  the  fMjsition  of  the  DARS 
receiver.  As  pointed  out  by 
Primosphere,  depending  on  the  exact 
antenna  employed  by  the  WCS  station, 
the  greatest  potential  for  interference  is 
not  directly  under  the  antenna  as 
claimed  by  PPF/DigiVox.  Although  the 
path  loss  does  increase  as  the  DARS 
receiver  moves  away  from  the  WCS  base 
station,  the  gain  of  the  WCS  antenna 
will  also  increase.  It  is  not  prossible  to 
determine  the  precise  relationship 
between  these  two  factors  without 
knowing  the  gain  pattern  for  the  specific 
antenna  to  be  employed.  In  addition,  if 
the  Commission  made  such  an 
adjustment,  the  Commission  would 
have  to  require  that  any  WCS  licensee 
operating  under  the  reduced  emission 
limits  use  an  antenna  meeting  those 
characteristics.  The  Commission  also 
notes  that  in  its  evaluation,  PPF/ 
DigiVox  considered  a  separation  of  24 
feet  between  its  base  station  and  a  DARS 
receiver  directly  underneath.  The 
system  described  by  PPF/DigiVox  may 
employ  antennas  mounted  as  low  as  25 
feet  If  a  DARS  antenna  is  moimted  on 
the  roof  of  a  vehicle  it  will  be  closer 
than  24  feet  to  the  WCS  antenna, 
resulting  in  reduced  path  loss. 
Accordingly,  fixed  WCS  stations  will 
continue  to  be  required  to  reduce  their 
emissions  into  the  2320-2345  MHz 
band  by  80  •»■  10  log  (p)  dB. 

20.  For  the  reasons  discussed  above, 
the  Commission  is  permitting  WCS 
Block  A  and  B  licensees  to  employ 
portable  devices  (defined  for  the 
purposes  of  this  decision  as  transmitters 
designed  to  be  used  within  20 
centimeters  of  the  body  of  the  user)  that 
transmit  in  the  2305-2315  MHz  band 
only  to  attenuate  all  emissions  into  the 
2320-2345  MHz  band  by  a  factor  of  not 
less  than  93  -f  10  log  (p)  dB  and  to 
employ  base  stations  that  transmit  in  the 
2350-2360  MHz  band  only  to  attenuate 
all  emissions  into  the  2320-2345  MHz 
band  by  a  factor  of  not  less  than  80  + 
10  log  (p)  dB.  These  less  stringent  out- 
of-band  emission  limits  may  be  used 
only  if  the  average  portable  transmit 


power  is  limited  to  25  mW,  the  peak 
portable  transmit  power  is  limited  to 
200  mW,  the  portable  devices  employ 
means  to  limit  the  power  to  the 
minimum  necessary  for  successful 
communications,  the  portable  devices 
have  a  duty  cycle  of  12.5%  or  less,  and 
the  portable  devices  use  time  division 
multiple  access  ("TDMA")  technology. 
In  addition,  the  Commission  prohibits 
the  installation  of  vehicle-mounted 
units,  requires  that  transmitting 
antennas  employ  linear  polarization  or 
another  polarization  that  provides 
equivalent  or  better  discrimination  with 
respect  to  a  Satellite  DARS  anteima,     . 
requires  that  the  average  base  station 
transmit  output  power  be  limited  to  800 
mW,  and  requires  that  base  station 
antennas  be  located  at  a  height  of  at 
least  8  meters  (26.25  feet)  above  ground. 

21.  Accordingly,  it  is  ordered,  that 
Part  27  of  the  Commission's  Rules  is 
amended,  as  set  forth  below,  and  that, 
in  accordance  with  the  Omnilms 
Consolidated  Appropriations  Act,  1997, 
Public  Law  104-208,  110  Stat.  3009 
(1996),  these  Rules  shall  be  effective 
immediately  upon  publication  in  the 
Federal  Register.  This  action  is  taken 
pursuant  to  Sections  4(i),  7(a),  303(c), 
303(f),  303(g).  and  303(r)  of  the 
Conununications  Act  of  1934,  as 
amended,  47  U.S.C  Sections  154(i), 
157(a).  303(c),  303(f),  303(g),  and  303(r) 
and  the  Omnibus  OnisoUdated 
Appropriations  Act,  1997,  Public  Law 
104-208, 110  Stat.  3009  (1996). 

Fiuthermore,  it  is  ordered,  that  the 
petitions  for  reconsideration  are 
granted,  to  the  extent  described  above 
and  denied  in  all  other  respects. 

List  of  Sul^ects  in  47  CFR  Part  27 

Radio. 

Federal  Communications  Commission. 
WilliuB  F.  Caton, 
Acting  Secretary. 

Rule  Changes 

Part  27  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  27— WIRELESS 
COMMUNICATIONS  SERVICE 

1.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  301,  302.  303. 
307,  309,  and  332. 

2.  Section  27.4  is  amended  by  adding 
the  definitions  for  Base  Station.  Portable 
Device,  Radiolocation  Land  Station, 
Radiolocation  Mobile  Station,  Time 
Division  Multiple  Access,  and  Time 
Division  Multiplexing  in  alphabetical 
order  to  read  as  follows: 


127.4   Tenns  and  daflnWona. 

Base  station.  A  land  station  in  the 
land  mobile  service. 

*        •        •        •        • 

Portable  device.  Transmitters 
designed  to  be  used  within  20 
centimeters  of  the  body  of  the  user. 

Radiolocation  land  station.  A  station 
in  the  radiolocation  service  not 
intended  to  be  used  while  in  motion. 

Radiolocation  mobile  station.  A 
station  in  the  radiolocation  service 
intended  to  be  used  while  in  motion  or 
during  halts  at  imspecified  points. 

Time  division  multiple  access 
(TDMA).  A  multiple  access  technique 
whereby  users  share  a  transmission 
medium  by  being  assigned  and  nging 
(one-at-a-time)  for  a  limited  nxunber  of 
time  division  multiplexed  channels; 
implies  that  several  transmitters  use  one 
channel  for  sending  several  bit  streams. 

Time  division  multiplexing  (TDM).  A 
multiplexing  technique  whereby  two  or 
more  channels  are  derived  from  a 
transmission  mediiun  by  dividing 
access  to  the  medium  into  sequential 
intervals.  Each  channel  has  access  to  the 
entire  bandwidth  of  the  mediiun  diuing 
its  interval.  This  implies  that  one 
transmitter  uses  one  channel  to  send 
several  bit  streams  of  information. 

3.  Section  27.50  is  added  to  subpart 
C  to  read  as  follows: 


127^ 

(a)  Fixed,  land,  and  radiolocation  land 
stations  transmitting  in  the  2305-2320 
MHz  and  2345-2360  MHz  bands  are 
limited  to  2000  watts  peak  equivalent 
isotropically  radiated  power  (EIRP). 

(b)  Mobile  and  radiolocation  mobile 
stations  transmitting  in  the  2305-2320 
MHz  and  2345-2360  MHz  bands  are 
limited  to  20  watts  EIRP  peak  power. 

(c)  Peak  transmit  power  shaU  be 
measured  over  any  interval  of 
continuous  transmission  using 
instnunentation  calibrated  in  terms  of 
nn»-equivalent  voltage.  The 
measiirement  results  shall  be  properly 
adjusted  for  any  instrument  limitations, 
such  as  detector  response  times,  limited 
resolution  bandwidth  capability  when 
compared  to  the  emission  bandwidth, 
etc.,  so  as  to  obtain  a  true  peak. 
measurement  for  the  emission  in 
question  over  the  full  bandwidth  of  the 
channel. 

4.  Section  27.53  is  revised  to  read  as 
follows: 

127.53    Emission  Hmlta. 

(a)  The  power  of  any  emission  outside 
the  licensee's  frequency  band(s)  of 
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operation  shall  be  attmuated  below  the 
transmitter  power  (p)  within  the 
hcensed  band(s)  of  operation,  measured 
in  watts,  by  the  following  amounts: 

(1)  For  fixed,  land,  ana  radiolocation 
land  stations:  By  a  factor  not  less  than 
80  +  10  log  (p)  dB  on  all  frequencies 
between  2320  and  2345  MHz; 

(2)  Far  mobile  and  radiolocation 
mobile  stations:  By  a  factor  not  less  than 
110  ■»■  10  log  (p)  dB  on  all  frequencies 
between  2320  and  2345  MHz; 

(3)  For  fixed,  land,  mobile, 
radiolocation  land  and  radiolocation 
mobile  stations:  By  a  factor  not  less  than 
70  +  10  log  (p)  dB  on  all  frequencies 
below  2300  MHz  and  on  all  frequencies 
above  2370  MHz;  and  not  less  than  43 

•f  10  log  (p)  dB  on  all  frequencies 
between  2300  and  2320  MHz  and  on  all 
frequencies  between  2345  and  2370 
MHz  that  are  outside  the  licensed  bands 
of  operation; 

(4j  Compliance  with  these  provisions 
is  based  on  the  use  of  measurement 
instnmientation  employing  a  resolution 
bandwidth  of  1  MHz  or  less,  but  at  least 
one  percent  of  the  emission  bandwidth 
of  the  fundamental  emission  of  the 
transmitter,  provided  the  measured 
energy  is  integrated  over  a  1  MHz 
bandwidth; 

(5)  In  complying  with  the 
requirements  in  §  27.53(al(l)  and 

§  27.53(a)(2).  WCS  equipment  that  uses 
opposite  sense  circular  polarization 
from  that  used  by  Satellite  DARS 
systems  in  the  2320-2345  MHz  band 
shall  be  permitted  an  allowance  of  10 
dB; 

(6)  When  measuring  the  emission 
limits,  the  nominal  carrier  frequency 
shall  be  adjusted  as  close  to  the  edges, 
both  upper  and  lower,  of  the  licensee's 
bands  of  operation  as  the  design 
permits; 

(7)  The  measurements  of  emission 
power  can  be  expressed  in  peak  or 
average  values,  provided  they  are 
expressed  in  the  same  parameters  as  the 
transmitter  power; 

(8)  Waiver  requests  of  any  of  the  out- 
of-band  emission  limits  in  paragraphs 
(a)(1)  through  (a)(7)  of  this  section  shall 
be  entertained  only  if  interference 
protection  equivalent  to  that  afforded  by 
the  limits  is  shown; 

(9)  In  the  2305-2315  MHz  band,  if 
portable  devices  comply  with  all  of  the 
following  requirements,  then  paragraph 
(aK2)  of  this  section  shall  not  apply  to 
portable  devices,  which  instead  shall 
attenuate  all  emissions  into  the  2320- 
2345  MHz  band  by  a  factor  of  not  less 
than  93  +  10  log  (p)  dB: 

(i)  The  portable  device  has  a  duty 
cycle  of  12.5%  or  less,  with  at  most  a 
312.5  microsecond  pulse  every  2.5 
milliseconds: 


(ii)  The  portable  device  must  employ 
time  division  multiple  access  (TDMA) 
technology; 

(iii)  The  nominal  peak  transmit 
output  power  of  the  portable  device  is 
no  more  than  200  milliwatts  (25 
milliwatts  average  power); 

(iv)  The  portable  device  operates  with 
the  miniTniim  power  necessary  for 
successful  communications; 

(v)  The  nominal  average  base  station 
transmit  output  power  is  no  more  than 
800  miUiwatts  when  the  base  station 
antennas  is  located  at  a  height  of  at  lettst 
8  meters  (26.25  feet)  above  the  ground; 

(vi)  Only  frxed  and  portable  devices 
and  services  may  be  provided:  vehicle- 
mounted  units  are  not  permitted;  and 

(vii)  Transmitting  antennas  shall 
employ  linear  polarization  or  another 
polarization  that  provides  equivalent  of 
better  discrimination  with  respect  to  a 
DARS  antenna; 

(10)  The  out-of-band  emissions  limits 
in  paragraphs  (a)(1)  through  (a)(9)  of  this 
section  may  be  modified  by  the  private 
contractual  agreement  of  all  affected 
licensees,  who  shall  maintain  a  copy  of 
the  agreement  in  their  station  files  and 
disclose  it  to  prospective  assignees  or 
transferees  and,  upon  request,  to  the 
Commission. 

(b)  For  WCS  Satellite  DARS 
operations:  The  limits  set  forth  in 

§  25.202(f)  of  this  chapter  shall  apply, 
except  that  Satellite  DARS  operations 
shall  be  limited  to  a  maximum  power 
flux  density  of  - 197  dBW/m2/4  kHz  in 
the  2370-2390  MHz  band  at  Arecibo, 
Puerto  Rico. 

(c)  When  an  emission  outside  of  the 
authorized  bandwidth  causes  harmful 
interference,  the  Ccmunission  may.  at  its 
discretion,  require  greater  attenuation 
than  specified  in  this  section. 

5.  Section  27.58  is  added  to  read  as 
follows: 

f  27.58    brterferMice  to  MOS/ITFS 
receivefs. 

(a)  WCS  licensees  shall  bear  fuU 
financial  obligation  to  remedy 
interference  to  MDS/ITFS  block 
downconverters  if  all  of  the  following 
conditions  are  met: 

(1)  The  complaint  is  received  by  the 
WCS  licensee  prior  to  February  20, 
2002; 

(2)  The  MDS/ITFS  dovmconverter 
was  installed  prior  to  August  20,  1998; 

(3)  The  WCS  fixed  or  land  sUtion 
transmits  at  50  or  more  watts  peak  EIRP; 

(4)  The  MDS/ITFS  downconverter  is 
located  within  a  WCS  transmitter's  free 
space  power  flux  density  contour  of 

-  34  dBW/m2;  and 

(5)  The  MDS/ITFS  customer  or 
Ucensee  has  informed  the  WCS  licensee 
of  the  interference  within  one  year  from 


the  initial  operation  of  the  WCS 
transmitter  or  within  one  year  fiDm  any 
subsequent  power  increase  at  the  WCS 
station. 

(b)  Resolution  of  complaints  shall  be 
at  no  cost  to  the  complainant. 

(c)  Two  or  more  WCS  licensees 
collocating  their  antennas  on  the  same 
tower  shall  assimie  shared 
responsibility  for  remedying 
interference  complaints  within  the  area 
determined  by  paragraph  (a)(4)  of  this 
section  unless  an  offending  station  can 
be  readily  determined  and  then  that 
station  shall  assiune  full  financial 
responsibility. 

(d)  If  the  WCS  licensee  cannot 
otherwise  eliminate  interference  caused 
to  MDS/ITFS  reception,  then  that 
Ucensee  must  cease  operations  from  the 
offending  WCS  facility. 

(e)  At  least  30  days  prior  to 
commencing  operations  bom  any  new 
WCS  transmission  site  or  with  increased 
power  bora  any  existing  WCS 
transmission  site,  a  WCS  licensee  shall 
notify  all  MDS/ITFS  licensees  in  or 
through  whose  licensed  service  areas 
they  intend  to  operate  of  the  technical 
parameters  of  the  WCS  transmission 
facility.  WCS  and  MDS/ITFS  licensees 
are  expected  to  coordinate  voluntarily 
and  in  good  faith  to  avoid  interference 
problems  and  to  allow  the  greatest 
operational  flexibility  in  each  other's 
o{>erations. 


(PR  Doc.  97-8909  Filed 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  1 

[OST  Docket  No.  1;  AmdL  1-285] 

Organization  and  Delegation  of  Powers 
and  Duties;  Delegation  to  the  Director, 
Transportation  Administrative  Service 
Center 

agency:  Office  of  the  Secretary.  DOT. 
action:  Final  rule. 

SUMMARY:  The  Secretary  of 
Transportation  rescinds  the  authority  of 
the  Assistant  Secretary  for 
Administration  to  operate  the  Working 
Capital  Fund,  as  foimd  in  49  CFR 
1.59(d).  The  authority  to  operate  the 
Working  Capital  Fujid  is  hereby 
delegated  to  the  Director,  Transportation 
Administrative  Service  Center  (TASC). 
This  requires  a  change  to  the  Code  of 
Federal  Regulations  (CFR). 
EFFECTIVE  DATES:  This  rule  is  effective 
April  7. 1997. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  F.  Stokes,  TASC  Business 
Support  Office,  Department  of 
Transportation,  (202)  366-5143,  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  or  Ms.  Gwyneth  Radloff,  Office 
of  the  General  Counsel.  C-50.  (202) 
366-9305.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington.  DC  20590. 
SUPPt.EMBfTARY  INFORMATION:  The 
Secretary  of  Transportation  has  been 
given  the  authority  to  operate  a  Working 
Capital  Fund  (WCF)  as  prescribed  in 
Pub.L.  89-670.  October  15. 1966. 
revised  by  Pub.L,  97-449.  January  12, 
1983.  49  U.S.C.  §  327.  The  Secretary  had 
delegated  this  authority  to  the  Assistant 
Secretary  for  Administration,  as  found 
in  49  CFR  §  1.59.  In  November  1995,  as 
part  of  the  Secretary's  consoUdation  of 
common  administrative  services  in  the 
Office  of  the  Secretary  into  a  single 
organization,  the  Secretary  of 
Transportation  established  TASC.  By 
administrative  order,  he  assigned  the 
Director,  TASC.  the  responsibility  of 
operating  the  WCF. 

This  rule  amends  49  CFR  §  1.59(d)  by 
deleting  the  authority  of  the  Assistant 
Secretary  for  Administration  to  operate 


the  WCF.  The  rule  establishes  the 
authority  of  the  Director,  TASC,  to 
operate  the  WCF  by  adding  a  new 
paragraph  under  49  CFR  §  1.64, 
Authority  to  Operate  the  Woridng 
Capital  Fund. 

tliis  rule  is  being  published  as  a  final 
rule  and  is  being  made  effective  on  the 
date  of  publication.  It  relates  to 
departmental  management, 
organization,  procedure,  and  practice. 
For  this  reason,  the  Secretary  for  good 
cause  finds,  under  5  U.S.C.  §  553  (b)B 
uid  (d)(3),  that  notice,  and  pubUc 
procedure  on  the  notice  are  unnecessary 
and  that  this  rule  should  be  made 
effective  in  less  than  30  days  after 
publication. 

List  of  Sobiects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies),  organization  and  fijtnctions 
(Government  agencies). 

In  consideration  of  the  foregoing,  part 
1  of  title  49.  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  322;  Pub.  L  101-552, 
28  U.S.C  2672,  31  U.S.C  371l(aM2). 

2.  Section  1.59  is  amended  by  revising 
paragraph  (d)  to  read  as  follows: 

fl^    Deiegabona to ttM Assistant 
SscfslBii  for  Administration. 

•  •        •        •        •  ^ 

(d)  Special  fiinds.  Except  as  otherwise 
delegated,  establish  or  operate,  or  both, 
such  ^>ecial  funds  as  may  be  required 
by  statute  or  by  administrative 
determination.  This  excludes  the 
Working  Capital  Fund  (49  U.S.C  327). 

•  •        •        •        • 

3.  A  new  $  1.64  is  added  as  follows: 

f1.64    Delegations  to  the  DIrsctor, 
Transportation  Admintstrsltve  Ssrvtos 
Csntsf. 

The  Director,  Transportation 
Administrative  Service  Center  (TASC), 
is  delegated  autliority  to  operate  the 
Woridng  Capital  Fund  (49  U.S.C  327). 

Isniad  ia  Washington,  DC  ttiis  28th  day  of 
March  1997. 

Rodnaj  E.  Slaier, 

Secretary  of  Transportation. 

(PR  Doc.  97-8756  Filed  4  4  97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
•onlains  notices  to  ttie  public  of  the  proposed 
issuance  of  ruies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunrty  to  participate  in  the 
nJe  matong  prior  to  ttie  adoption  of  the  final 
rules. 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  432 

Request  for  Comments  Concerning 
Rule  Relating  To  Power  Output  Claims 
for  Amplifiers  Utilized  in  Home 
Entertainment  Products 

AQBICY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

summary:  The  Federal  Trade 
Commission  ("Commission")  is 
requesting  public  comments  on  its  Rule 
relating  to  Power  Output  claims  for 
Amplifiers  Utilized  in  Home 
Entertainment  Products  ("Amplifier 
Rule"  or  "Rule").  The  Commission,  as  a 
part  of  its  systematic  review  of  all 
current  Commission  regulations  and 
guides,  is  requesting  comments  about 
the  overall  costs  and  benefits  of  the  Rule 
and  its  overall  regulatory  and  economic 
impact.  The  Commission  further  seeks 
information  about  whether  certain 
requirements  of  the  Rule  should  be 
modified  in  light  of  technological  and 
other  changed  cimmistances.  Lastly,  the 
Commission  requests  information  about 
issues  involving  amplified  sound 
systems  such  as  powered  speakers  for 
home  computers  and  other  home  soimd 
systems  and  sotmd  amplifiers  utilized 
in  automobile  entertainment  products. 
DATES:  Written  comments  will  be 
accepted  until  Jime  6, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretary.  Federal  Trade 
Commission.  Room  H-159.  Sixth  and 
Pennsylvania  Ave..  NW..  Washington. 
DC  20580.  Comments  about  the 
Amplifier  Rule  should  be  identified  "16 
CFR  Part  432— Comments." 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Easton.  Esq.,  Special  Assistant. 
Division  of  Enforcement,  Bureau  of 
Constmier  Protection,  (202)  326-3029  or 
Dennis  Murphy,  Economist,  Division  of 
Consimier  Protection,  Bureau  of 
Economics,  Federal  Trade  Commission, 
Washington,  DC  20580,  (202)  326-3524. 
SUPPt.EMENTARY  INFORMATKX4:.The 
Commission  has  determined,  as  part  of 


its  oversight  responsibilities,  to  review 
its  rules  and  guides  periodically.  These 
reviews  seek  information  about  the  costs 
and  benefits  of  the  Commission's  rules 
and  guides  and  their  regulatory  and 
economic  impact.  The  reviews  also  seek 
information  on  whether  technological 
developments  impact  upon  the  rules. 
The  information  obtained  assists  the 
Commission  in  identifying  rules  and 
guides  that  warrant  modification  or 
rescission. 

A.  Background 

The  Amplifier  Rule  was  promulgated 
on  May  3, 1974  (39  FR  15387),  to  assist 
consumers  in  purchasing  power 
amplification  equipment  for  home 
entertainment  purposes  by 
standardizing  the  measurement  and 
disclosure  of  various  performance 
characteristics  of  the  equipment.  Prior 
to  the  Rule,  sellers  were  making  power, 
distortion  and  other  performance  claims 
based  on  many  different  technical  test 
procedures,  or  on  no  recognized  test 
procedures.  The  Rule  establishes 
uniform  test  standards  and  disclosures 
so  that  consumers  can  make  more 
meaningful  comparisons  of  performance 
attributes. 

The  products  within  the  scope  of  the 
Rule  are  defined  as: 

Sound  power  amplification  equipment 
manufectured  or  sold  for  home  entertainment 
purposes,  such  as  for  example,  radios,  record 
and  tapie  players,  radio-phonograph  and/or 
tape  combinations,  component  audio 
ampHRers  and  the  like.' 

The  Rule  makes  it  an  unfair  method 
of  competition  and  an  unfair  or 
deceptive  act  or  practice  for 
manufacturers  and  sellers  of  sound 
power  amplification  equipment  for 
home  entertainment  purposes  to  fail  to 
disclose  certain  performance 
information  in  connection  with  direct  or 
indirect  representations  of  power 
output,  power  band,  frequency  or 
distortion  characteristics.^ 

These  disclosures  must  be  made 
clearly,  conspicuously  and  more 
prominently  than  any  other 
representation  or  disclosures. '  The  Rule 
also  sets  out  standard  test  conditions  for 
performing  the  measurements  that 


'16  CFR  432.1. 

'  Id.  at  432.2.  The  required  disclosures  relate  to: 
Minimum  sine  wave  continuous  average  power 
output:  load  impedance  in  Ohms;  rated  power  band 
or  frequency  response;  and  rated  percentage  of 
maximum  total  harmonic  distortion. 

Md. 


support  the  required  performance 
disclosures.*  Further,  the  Rule  prohibits 
representations  of  performance 
characteristics  if  they  are  not  obtainable 
when  the  equipment  is  operated  by  the 
consumer  in  the  usual  and  ordinary 
manner  without  the  use  of  extraneous 
aids,'  e.g..  cooling  fans. 

When  the  Rule  was  promulgated  in 
1974,  there  were  very  few  self-amplified 
(powered)  speakers  for  use  with  home 
computers  or  home  entertainment 
systems  or  external  amplifiers  for  home 
computers  used  for  home  entertainment 
purposes.  In  1997,  however,  there  are 
numerous  and  sophisticated  systems  of 
this  nature.  The  Commission  has 
tentatively  determined  that  while  such 
systems  are  not  specifically  mentioned 
in  the  Rule,  such  amplified  (powered) 
speakers  and  other  similar  sound 
amplification  equipment  when  used  for 
home  entertainment  purposes  are 
within  the  scope  and  purpose  of  the 
Rule.  The  Commission  has  further 
tentatively  determined  that  such 
equipment  falls  within  the  definition 
used  in  the  Rule  and  is  sufficiently 
similar  to  the  examples  given  in  the 
Rule  as  to  alert  manufacturers  and 
sellers  of  the  coverage.  The 
Commission,  however,  seeks  additional 
information  concerning  its  tentative 
determinations,  and  addresses  several 
questions  below  to  these  issues. 

In  1974,  amplified  sound  systems  for 
automotive  use  were  also  in  the 
formative  stages  of  development.  By 
1997,  such  automotive  amplified  sound 
systems  achieved  a  stage  of  technical 
sophistication  on  a  par  with  many  home 
entertainment  sound  amplification 
systems.  Advertising  for  automotive 
sound  amplification  systems  in  recent 
years  has  often  referred  to  the  claimed 
power  output  (in  watts)  of  the  system 
using  a  variety  of  terms,  including 
"Peak  Power,"  "Total  Power,"  and 
"RMS."  Because  the  Commission 
wishes  to  learn  whether  the  non- 
uniform disclosure  of  power  output  is 
resulting  in  consumer  deception, 
confusion,  and  inability  to  make 
informed  decisions,  the  Commission 
addresses  several  questions  below  to 
this  issue. 


Md.  31432.3. 
s  Id.  at  432.5. 
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B.  Issues  for  Comment 

At  this  time,  the  Commission  solicits 
written  public  comments  on  the 
following  questions: 

(1)  Is  there  a  continuing  need  for  the 
Rule? 

(a)  What  benefits  has  the  Rule 
provided  to  purchasers  of  the  products 
or  services  affected  by  the  Rule? 

(b)  Has  the  Rule  imposed  costs  on 
purchasers? 

(2)  What  changes,  if  any,  should  be 
made  to  the  Rule  to  increase  the  benefits 
of  the  Rule  to  purchasers? 

(a)  How  would  these  changes  affect 
the  costs  the  Rule  imposies  on  firms 
subject  to  its  requirements? 

(3)  What  significant  burdens  or  costs, 
including  costs  of  compliance,  has  the 
Rule  imposed  on  firms  subject  to  its 
requirements? 

(a)  Has  the  Rule  provided  benefits  to 
such  firms? 

(4)  What  changes,  if  any.  should  be 
made  to  the  Rule  to  reduce  the  burdens 
or  costs  imposed  on  firms  subject  to  its 
requirements? 

(a)  How  would  these  changes  affect 
the  benefits  provided  by  the  Rule? 

(5)  Does  the  Rule  overlap  or  conflict 
with  other  federal,  state,  or  local  laws  or 
regulations? 

(6)  Since  the  Rule  was  issued,  what 
effects,  if  any,  have  changes  in  relevant 
technology  or  economic  conditions  had 
on  the  Rule?  \ 

(7)  The  following  questions  relate  to 
§  432.3  of  the  Rule,  which  specifies 
standard  test  conditions  for  measuring 
continuous  power: 

(a)  Are  there  other  widely  used 
protocols  for  testing  continuous  power 
that  could  provide  a  satisfactory 
alternative  to  the  §  432.2  requirements? 

(b)  Given  the  problems  that 
manufactures  may  experience  with  the 
test  specifications  in  §  432.3(c)  requiring 
that  amplifiers  be  preconditioned  for 
one  hour  at  one-third  power,  should 
there  be  any  modifications  to  §  432.3(c)? 

(8)  The  Rule  ourently  requires 
disclosure  of  maximum  harmonic 
distortion,  power  bandwidth,  and 
impedance  whenever  a  power  claim  is 
made  in  any  advertising,  including 
advertising  by  retail  stores,  direct  mail 
merchants,  and  manufacturers. 

(a)  Is  there  a  continued  need  for  the 
Rule  to  require  disclosure  of  maximum 
rated  harmonic  distortion  in  media 
advertising,  or  should  such  disclosure 
be  required  only  when  maximum  rated 
harmonic  distortion  exceeds  a  specified 
threshold  level,  such  as  one  percent? 

(b)  Should  certain  types  of 
advertising,  such  as  that  commonly 
used  by  retail  stores  to  present 
information  on  prices  and  basic  features 


•for  numerous  models  of  amplification 
equipment  in  a  limited  amount  of  print 
space,  be  exempted  from  some  or  all  of 
the  power  bandwidth,  distortion,  and 
impedance  disclosures? 

(c)  If  so,  what  developments  have 
occurred  that  make  these  disclostires  no 
longer  necessary  in  such  advertising? 

(a)  If  so,  which  of  these  disclosures 
should  be  exempted  from  such 
advertising  and  why? 

(e)  Should  any  such  exemptions  be 
extended  to  advertising  by  direct  mail 
resellers,  who  would  not  have  retail 
outlets  where  consumers  could  obtain 
more  detailed  pre-purchase  information 
on  amplifier  specifications? 

(9)  The  Rule  currently  governs  power 
output  claims  relating  to  "soimd  power 
amplification  equipment  manufactured 
or  sold  for  home  entertainment 
purposes.  ..."  The  Commission  has 
tentatively  concluded  that  the  Rule 
covers  (A)  self-powered  speakers  for  use 
with  (i)  home  computers,  (ii)  home 
sound  systems,  and  (iii)  home 
multimedia  systems:  and  (B)  other 
sound  power  amplification  equipment 
for  home  computers. 

(a)  Are  there  any  reasons  why  power 
output  claims  for  such  equipment 
should  be  considered  outside  the  scope 
of  the  Rule?  If  so,  please  explain. 

(b)  Are  manufacturers  and  distributors 
of  these  products  aware  that  these 
products  are,  as  the  Commission  has 
tentatively  determined,  within  the  scope 
of  the  Rule?  If  not,  is  there  a  need  for 
the  Commission  to  undertake  business 
and  consumer  education  efforts  to 
publicize  the  coverage? 

(c)  Are  the  standara  test  conditions 
set  out  in  the  Rule  appropriate  for  such 
equipment? 

(10)  Current  promotional  materials 
and  labeling  for  self-powered  speakers 
and  other  sound  amplification 
equipment  for  home  computers  systems 
contain  power  output  claims  expressed 
in  a  variety  of  terms,  including  "Peak 
Power,"  "Peak  Afusic  Output  flower," 
"Total  Power,"  and  "RMS"  power. 

(a)  What  test  protocols  provide  the 
basis  for  each  of  these  power 
measurements? 

(b)  How  do  power  ratings  obtained 
using  these  protocols  compare  with  the 
power  rating  that  would  be  obtained 
using  the  FTC  continuous  power  output 
protocol? 

(c)  Do  power  output  claims  in 
promotional  material  and  labeling  for 
such  self-powered  computer  spe^ers 
rely  on  measurement  methods  other 
than  those  listed  above? 

(d)  How  do  any  such  power  claims 
under  (c)  above  compare  with  the 
corresponding  FTC  power  output 
rating? 


(11)  The  Rule  governs  sound 
amplification  equipment  intended  for 
home  entertainment  purposes.  Thus,  the 
Rule  does  not  apply  to  automotive 
sound  amplification  products.  Current 
promotional  materials  and  labeling  for 
automotive  sound  amplification 
equipment  contain  power  output  claims 
expressed  in  a  variety  of  terms, 
including  "Peak  Power,"  "Total  Power." 
and  "RMS"  power. 

(a)  What  test  protocols  provide  the 
basis  for  each  of  these  power 
measurements? 

(b)  How  do  power  ratings  obtained 
using  these  protocols  compare  with  the 
power  rating  that  would  be  obtained 
using  the  FTC  continuous  power  output 
protocol? 

(c)  Do  power  output  claims  in 
promotional  material  and  labeling  for 
automotive  stereo  equipment  rely  on 
measurement  methods  other  than  those 
listed  above? 

(d)  How  do  any  such  power  claims 
under  (c)  above  compare  v^th  the 
corresponding  FTC  power  output 
rating? 

(e)  Do  any  of  the  soimd  power  claims 
being  made  in  connection  with  the  sale 
and  advertising  of  automotive  sound 
amplification  products  inhibit 
meaningful  comparisons  of  performance 
attributes  by  consumers?  If  so,  please:  (i) 
Identify  any  such  claims  and  furnish 
copies  of  advertising  and  other  material 
containing  such  claims,  and  (ii)  supply 
information  estabUshing  how  prevalent 
such  claims  are  (i.e.,  how  widespread 
and  serious  the  problem  is). 

(f)  If  there  is  a  need  to  take  action  to 
increase  the  ability  of  consumers  to 
make  meaningful  comparisons  of 
performance  characteristics  for 
automotive  sound  amplification 
products,  what  is  the  most  appropriate 
vehicle  for  accomplishing  this  goal  (e.g., 
voluntary  industry  standards,  consiuner 
education,  business  education, 
industry/government  public  workshops, 
amending  the  Amplifier  Rule,  etc.)? 

(g)  Regardless  of  the  method  favored 
to  improve  consumers'  ability  to 
compare  performance  characteristics, 
would  any  of  the  Rule's  current  testing 
or  disclosure  requirements  for  home 
soimd  amplification  products  have  to  be 
modified  for  use  with  automotive  sound 
amplification  products  due  to  any 
differences  in  technology,  marketing 
considerations,  or  other  reasons? 

List  of  Subjects  in  16  CFR  Part  432 

Amplifiers;  Home  entertainment 
products;  Trade  practices. 

AHtfaority:  15  U.S.C  41-58. 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[Notice  No.  848] 
RtN  1512-AA07 

Mendocino  Ridge  Viticultural  Area 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Treasury. 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearras  (ATF),  is 
considering  the  establishment  of  a 
viticultural  area  located  within  the 
boundaries  of  Mendocino  County, 
Cahfomia  to  be  kaown  as  "Mendocino 
Ridge,"  under  27  CFR  part  9.  This 
proposal  is  the  result  of  a  petition 
submitted  by  Mr.  Steve  Alden  on  behalf 
of  the  Mendocino  Ridge  Quality 
Alliance.  The  entire  prof>osed  area 
consists  of  about  262,400  acres  or 
approximately  410  square  miles  with 
the  actual  proposed  "Mendocino  Ridge" 
viticultural  area  starting  at  the  1200  feet 
elevation  line,  and  encompassing  all 
areas  at  er  above  1200  feet  in  elevation. 
Because  of  the  1200  foot  elevation,  this 
proposed  area  is  uniqae  from  other 
coastal  viticultiiral  areas.  Of  the  total 
262,400  acres,  the  petitioner  estimates 
that  less  than  one-third,  or  87,466  acres, 
lies  above  1200  feet  elevation.  Of  these 
87,466  acres,  the  petitioner  asserts  that 
approximately  1500  to  2000  acres  or  2% 
of  the  narrow  timber  covered  ridge-tops 
are  suitable  for  grape  production. 
According  to  the  petitioner,  there  are 
approximately  75  acres  of  grapes 
currently  growing  within  the  boundaries 
of  the  proposed  viticultural  area.  This 
75  acres  of  grapes  is  divided  among  six 
%vineries. 

DATES:  Written  comments  must  be 
received  by  May  22,  1997. 
ADDRESSES:  Send  written  conunents  to: 
Chief,  Wine,  Beer,  and  Spirits 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  P.O.  Box  50221, 
Washington,  DC  20091-0221  (Attn: 
Notice  No.  848).  Copies  of  the  petition, 
the  proposed  regulations,  the 
appropriate  maps,  and  written 
comments  will  be  available  for  public 
inspection  during  normal  business 
hours  at:  ATF  Public  Reading  Room, 


Office  of  Public  Affairs  and  Disclosure, 
Room  6480,  650  Massachusetts  Avenue, 
NW,  Washington,  DC. 
FOR  FURTHER  INFORlylATION  CONTACT: 
David  W.  Brokaw,  Wine,  Beer  and 
Spirits  Regulations  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW, 
Washington.  DC  20226,  (202)  927-8230. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672,  54624)  revising  regulations  in  27 
CFR  part  4.  These  regulations  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  On 
October  2,  1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR.  providing  for  the  listing  of 
approved  American  viticultural  areas, 
the  names  of  which  may  be  used  as 
appellations  of  origin. 

Section  4.25a(e)(l),  Title  27,  CFR. 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographic  features, 
the  boundaries  of  which  have  been 
delineated  in  subpart  C  of  part  9. 

Section  4.25a(e)(2),  Title  27.  CFR, 
outlines  the  procedure  for  proposing  an 
American  viticultural  area.  Any 
interested  person  may  petition  ATF  to 
establish  a  grape-growing  region  as  a 
viticultural  area.  The  petition  should 
include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural 
features  of  the  proposed  area  from 
surrounding  areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale,  and; 

(e)  A  copy  (or  copies)  of  the 
appropriate  U.S.G.S.  map(s)  with  the 
proposed  boundaries  prominently 
marked. 

Petition 

Mr.  Steve  Alden  of  Alden  Ranch 
Vineyards  has  petitioned  ATF  on  behalf 


of  the  Mendocino  Ridge  Quality 
Alliance  to  propose  the  establishment  of 
a  new  viticultural  area  located  within 
the  boundaries  of  Mendocino  County, 
California,  to  be  known  as  "Mendocino 
Ridge."  There  are  currently  six 
producing  vineyards  in  the  proposed 
"Mendocino  Ridge"  viticultural  area. 

The  evidence  submitted  by  the 
petitioner  is  discussed  in  detail  below.    . 
Given  the  unusual  nature  of  the 
proposed  area.  ATF  is  requesting  public 
comment  on  specific  questions 
regarding  the  supporting  evidence.  It 
should  be  noted  that  the  proposed 
viticultural  area  would  include  only  the 
land  above  a  certain  elevation  within 
the  boundaries  described.  Thus.  ATF 
wishes  to  solicit  public  comment  on  the 
following  questions  about  the 
geographic  distinctiveness  of  the  non- 
contiguous areas  in  the  petition: 

1.  Do  the  non-contiguous  sites  in  the 
proposed  viticultural  area  have  such 
similar  climate,  soil,  and  other 
characteristics  that  they  can  be 
considered  as  a  single  or  common  grape 
growing  region? 

2.  Is  the  actual  land  included  within 
the  proposed  viticultural  area  at  the 
1200  feet  (and  above)  elevation  line 
reasonably  distinguishable  frt>m  the 
adjacent  land  that  is  not  included? 

3.  Does  the  totality  of  the  geographic 
evidence  regarding  the  proposed 
viticultural  area  support  the  application 
of  a  reasonable  proximity  rule  to 
exclude  widely  scattered  but  otherwise 
similar  locations  from  being  included 
within  the  proposed  grape-growing 
region? 

Evidence  That  the  Name  of  the  Area  is 
Locally  or  Nationally  Known 

The  petitioner  asserts  that,  the  name 
Mendocino  Ridge  has  been  chosen  as 
the  name  of  the  proposed  viticultural 
area  because  theTegion  has  been  known 
as  producing  some  of  the  best  and  most 
distinctive  Zinfandel  wine  in  the  world. 
In  this  regard,  the  petitioner  asserts  that 
many  books  and  magazines  have 
historically  referred  to  the  proposed 
viticultural  area  as  the  Mendocino 
Ridge.  For  example,  in  1988  the  winery, 
Kendall- Jackson,  wrote:  "*   *  *  the 
vines  in  the  Mariah  vineyard  are  subject 
to  the  same  complicated  climatic 
variables  that  have  caused  wine  experts 
to  hail  the  Mendocino  Coastal  Ridge  as 
one  of  the  world's  greatest  Zinfandel 
regions."  More  recently,  in  an  article 
published  in  the  February  1994  issue  of 
Gourmet  Magazine,  wine  writer  Gerald 
Asher  wrote: 

In  Mendocino  there's  an  equally  wide 
divide  between  the  tense  and  concentrated 
Zinfandels  produced  from  old  vines  planted 
by  tum-of-the-century  Italian  immigrants 
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who  settled  the  exposed,  high  ridges  between 
Anderson  Valley  and  the  Pacific  and  the 
subtly  urbane  wines  from  vineyards  almost 
as  old  but  planted  in  milder  and  better- 
protected  sites  around  Uiciah  and  in  the 
adjacent  McDowell  and  Redwood  valleys. 
(Emphasis  added) 

The  petitioner  further  notes  that  Jed 
Steele  started  to  make  vdne  from  old 
Mendocino  Ridge  Zinfandel  vines  at  the 
Edmeades  Vineyard  &  Winery  in 
Anderson  Valley  in  the  early  1970's. 
Again,  the  petitioner  cites  Gerald  Asher: 

"The  revival  of  California  Zinfandel  as  a 
serious  varietal  wine  began  with  the 
rediscovery  of  forgotten  patches  of  old  vines 
such  as  those  on  the  Mendocino  Ridge,  most 
of  them  tucked  away  among  hillside 
orchards." 

The  petitioner  claims  that  the  six 
vineyards  within  the  proposed 
"Mendocino  Ridge"  are  known  by  locals 
and  wine  writers  as  the  "Mendocino 
Ridge"  vineyards  and  that  the  area 
encompasses  many  named  coastal 
ridges;  i.e..  McGuire  Ridge,  Zeni  Ridge, 
Phelps  Ridge,  Signal  Ridge,  Campbell 
Ridge,  German  Ridge,  Hanes  Ridge, 
Adams  Ridge,  Cliff  Ridge,  Greenwood 
Ridge,  McAllister  Ridge,  Brandt  Ridge, 
Lambert  Ridge,  Mariah  Ridge,  Fleming 
Ridge,  Mikes  Ridge,  Yellow  Hound 
Ridge,  Johnny  Woodin  Ridge,  and  Hog 
Ranch  Ridge,  Hog  Pen  Ridge,  Steve's 
Ridge,  Ponds  Ridge,  Brytan  Ridge,  and 
Pearly  Ridge.  According  to  the 
petitioner,  the  area  also  encompasses 
various  "mountain  peaks";  i.e..  Cold 
Spring  Mountain,  Lookout  Mountain, 
Bald  Hill  Dry  Bridge  Mountain,  Eureka 
Hill.  Gualala  Mountain,  Red  Rock 
Mountain,  Snook  Mountain  and 
Rockpile  Peak.  The  petitioner  notes  that 
these  "mountain  peaks"  are  generally 
no  higher  than  points  on  the  ridge  and 
that  these  ridges  and  peaks  create  the 
water  shed  for  the  Gualala  River,  Garcia 
River,  Alder  Creek,  Elk  Creek, 
Greenwood  Creek,  and  the  Navarro 
River.  The  proposed  "Mendocino 
Ridge"  viticultural  area  encompasses 
only  ridge-tops  which  reach  an 
elevation  of  1200  feet  or  higher  in  the 
Coastal  Zone  of  southwestern 
Mendocino  County.  The  proposed 
boundary  encompasses  approximately 
410  square  miles  or  about  262,400  acres 
which  was  necessary  to  include  the 
numerous  ridge-tops  comprising  the 
grape  growing  areas.  The  petitioner 
stated  that  to  his  knowledge  no  grapes 
are  being  grown  at  the  lower  elevations 
below  the  1200  foot  coastal  fog  line. 

Historical  or  Current  Evidence  That  the 
Boundaries  of  the  Proposed  Viticultural 
Area  are  as  Specified  in  the  Petition 

The  petitioner  states  that,  "(mjany 
articles  have  been  written  in  prestigious 


wfine  periodicals  and  books  over  the 
years  about  the  unique  and  distinctive 
wines  produced  from  grapes  grown 
within  the  'Mendocino  Ridge'  proposed 
viticultural  area."  For  example,  the 
petitioner  cites  Making  Sense  of 
California  Wine  by  Matt  Kramer  (1992, 
William  Morrow  and  Co.,  N.Y.)  in 
which  he  states: 

There  aren't  many  ridge  vineyards  but,  as 
Spencer  Tracy  said  in  Pat  and  Milce,  "What's 
there  is  cherce."  Even  more  unexpected  is 
the  grape  variety:  Zinfandel.  Such  ridge 
vineyards  as  Gapusci  Vineyard.  Mariah 
Vineyard,  Zeni  Vineyard,  and  DuPratt 
Vineyard  create  some  of  the  greatest 
Zinfandels  in  California.  All  are  found 
between  1,400  feet  and  2,400  feet  in 
elevation.  Jed  Steele,  the  former  winemalier 
for  Kendall-Jacicson,  sought  out  these  grapes 
and  demanded  an  audience  for  them.  The 
winery  continues  to  issue  named-vineyard 
Zinfandels  from  several  of  these  vineyards, 
all  of  them  extraordinary.  [Id.  at  218, 
emphasis  added) 

The  petitioner  also  cited  frt)m  Coastal 
Ridge  Zinfandel.  by  Jed  Steele  Ridge 
Review,  Volume  V.  No.  1  (1995.  The 
Ridgetimes  Press.  Mendocino,  CA).  On 
page  7  it  states: 

That  certain  grape  varieties,  grown  in 
specific  geographical  locations,  produce 
distinctive  wines  that  are  sought  after  by 
appreciators  of  fine  wine  is  a  given 
phenomenon  in  the  world  of  viticulture  and 
enology.  Illustrations  of  such  situations  are 
Pinot  Noir  when  grown  in  Burgundy,  the 
White  Riesling  when  grown  in  the  Mosel 
Valley  of  Germany,  and  the  Cabernet 
Sauvignon  when  grown  in  the  Rutherford- 
Oakville  region  of  the  Napa  Valley. 
Zinfandel.  when  grown  in  the  Coastal  range 
of  Mendocino  County,  roughly  between  the 
points  where  the  Navarro  River  and  Gualala 
fiiver  empty  into  the  ocean,  is  in  my  mind 
such  a  classic  match  of  grape  variety  with  a 
particular  climate,  one  that  leads  to  the 
ultimate  in  winemaking  fruit.  (Emphasis 
added) 

As  further  evidence  of  historic 
boundaries,  the  petitioner  claims  that, 
the  cultivation  of  vineyards  in  the 
Mendocino  Ridge  began  with  the  first 
Italian  settlers,  who  came  to  the  area  in 
the  late  1800's  to  peel  tan  bark.  These 
Italian  immigrants  brought  with  them 
their  grapes  of  choice:  Zinfandel, 
Alicante-Bouschet,  Carignane,  Muscat, 
Palomino,  and  Malvasia.  At  one  time, 
before  Prohibition,  it  has  been  estimated 
that  Greenwood  Ridge  had  some  250 
acres  of  vineyards  and  Fish  Rock  Road 
had  another  150  acres  of  vineyards. 
According  to  the  petitioner,  Italian 
immigrant  families  with  names  like 
Luccinetti,  Pearli,  Gianoli,  Ciapusci, 
Soldani,  and  Zeni  homesteaded  and 
planted  vines  along  Fish  Rock  Road  as 
early  as  the  1860's.  Other  Itahan 
immigrants  with  names  like  Frati, 
Tovani.  Giusti.  Pronsolino,  and 


Giovanetti  homesteaded  along 
Greenwood  Ridge  around  the  same  time. 
The  following  statement  by  Matt  Kramer 
in  Making  Sense  of  California  Wine 
(1992)  is  cited  by  the  petitioner  in 
support  of  this  claim: 

The  planting  of  these  higher-elevation 
vineyards  is  due  entirely  to  an  influx  of 
Italian  immigrants  *  *  *  in  the  I890's  •  •  • 
In  Italy,  as  elsewhere  in  Europe,  grapes  were 
found  to  perform  better  on  hillsides  than  on 
valley  floors.  Considering  their  grapes  of 
choice — Zinfandel,  Alicante-Bouschet, 
Carignan,  Muscat,  Palomino,  and  Malvasia — 
they  were  right.  None  of  these  sun-loving 
varieties  could  have  prospered  in  the  cool, 
frost-prone  Anderson  Valley  floor.  But  once 
above  the  fog.  the  simshine  is  uninterrupted. 
The  ridge  sites  rarelv  see  the  spring  frtjsts. 
[Id.  at  218) 

The  petitioner  states  that  Prohibition 
came  and  many  of  these  vineyards  were 
removed.  Of  these  original  vineyards 
planted  by  the  Italian  immigrants,  three 
have  survived  and  still  produce  award 
winning  wines  to  this  day.  According  to 
the  petitioner,  both  the  Ciapusci  and 
Zeni  vineyards  are  still  tended  and 
owned  by  the  original  families  on  Fish 
Rock  Road.  On  Greenwood  Ridge  Road, 
the  DuPratt  vineyard  planted  in  1916  is 
producing  world  class  Zinfandel 
according  to  the  ;)etitioner.  In  addition, 
the  pietitioner  states  that  the  Zeni's. 
Ciapusci's,  and  DuPratt's  all  had 
wineries  at  their  vineyards.  Part  of  the 
Ciapusci's  winery  is  still  standing  and 
p>arts  of  an  old  wine  press  can  be  found 
at  the  DuPratt  vineyud  site.  The 
petitioner  states  that  tunnels  used  for 
storing  wine  can  be  found  burrowed 
into  the  mountain  at  the  Zeni  Vineyard. 
Three  other  vineyards,  Mariah 
Vineyards,  Greenwood  Ridge  Vineyards, 
and  Alden  Ranch  Vineyards  have  been 
planted  in  the  past  25  years  according 
to  the  petitioner. 

Evidence  Relating  to  the  Geographical 
Features  (Climate,  Soil,  Elevation, 
Phjrsical  Features,  etc.)  Which 
Distinguish  the  Viticultural  Features  of 
the  Proposed  ..Vrea  From  Surrounding 
Areas 

According  to  the  petitioner,  the 
propKJsed  "Mendocino  Ridge," 
viticultural  area  is  shaped  like  a  bulging 
triangle  with  its  northern  apex  less  than 
a  mile  wide  at  the  mouth  of  the  Navarro 
River.  The  southern  base  of  the  triangle 
is  approximately  15  miles  wide  as  it 
runs  along  the  Mendocino/Sonoma 
County  line.  From  north  to  south  the 
proposed  area  is  36  miles  long.  A  small 
segment  of  the  proposed  viticultural 
area  overlaps  the  Anderson  Valley 
viticultural  area  along  its  northeastern 
boundary.  The  p>etitioner  asserts  that 
this  segment  has  been  included  in  the 
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proposed  "Mendocino  Ridge" 
viticultiiral  area  because  it  is 
climatically,  geologically  and 
enologically  the  same  as  the  proposed 
"Mendocino  Ridge"  area.  Again,  the 
petitioner  cites  Matt  Kramer  In  Making 
Sense  of  California  Wine  (1992).  On 
page  218  he  states: 

Actually,  the  Anderson  Valley  is  more 
complicated  yet.  Everything  so  far  described 
applies  to  what  might  be  called  Anderson 
Valley  has.  There's  also  an  Anderson  Valley 
hauL  The  AVA  really  contains  another, 
hidden  appellation.  Although  not  recognized 
as  an  AVA.  it  should  be.  This  "hidden" 
appellation  is  the  vineyards  above  the  fog 
Une,  locally  known  as  the  "ridge  vineyards." 
The  name  is  apt:  They  are  found  on 
ridgelines  above  fourteen  huncked  feet  in 
elevation.  Technically,  these  vineyards  are 
Anderson  Valley  AVA.  In  reality,  they  are 
their  o%vn  world:  more  sun.  no  fog,  yet 
subject  to  the  cooling  temperatures  that  come 
with  higher  elevation.  (Emphasis  added) 

According  to  the  petitioner,  the  grape 
growing  region  of  the  proposed 
viticultural  area  encompasses  the 
coastal  ridge  above  the  1200  feet 
elevation  entirely  within  the  Coastal 
Zone  in  the  southwest  comer  of 
Mendocino  Gjunty,  California.  Less 
than  one  third  of  the  entire  proposed 
area,  or  87.466  acres,  lies  above  1200 
feet  elevation.  Of  these  87,466  acres, 
approximately  1500  to  2000  acres  or  2% 
of  the  narrow  timber  covered  ridge-tops 
are  suitable  for  grape  production 
according  to  the  petitioner.  There  are 
approximately  75  acres  of  grapes 
currently  growing  within  the  boundaries 
of  the  proposed  viticultural  area.  These 
75  acres  are  located  in  isolated  pockets 
carved  out  of  dense  redwood  and 
douglas  fir  forest  along  the  ridge-tops 
above  the  coastal  fog  line.  The  petitioner 
farther  asserts  that  summer  mornings 
are  characterized  by  lakes  of  fog  with 
the  ridge-tops  protruding  like  small 
islands  soaking  up  the  cool  morning 
svm. 

Topography 

According  to  the  petitioner,  the 
proposed  "Mendocino  Ridge"  area  is 
characterized  by  narrow  irregular  ridges 
that  have  a  high  elevation  point  of  2736 
feet  at  Cold  Spring  Mountain.  The  side- 
slopes  are  steep  and  timber  covered, 
with  slopes  often  exceeding  70%, 
making  these  areas  unplantable. 
Because  of  the  steepness  and 
narrowness  of  the  ridge-tops,  farmable 
acreage  is  at  a  premium.  Rarely,  in  the 
proposed  viticultural  area,  does  a  ridge- 
top  vineyard  exceed  30  acres  in  one 
continuous  block. 

According  to  the  petitioner,  the 
"Mendocino  Ridge"  terrain  can  be 
sharply  contrasted  with  the  surrounding 
areas.  To  the  west  is  the  Pacific  Ocean. 


To  the  northeast  is  the  valley  lowlands 
of  the  Anderson  Valley  viticultural  area. 
The  grapes  grown  in  this  area  are 
planted  in  the  fertile  alluvial  soils  along 
the  Navarro  River.  To  the  southeast  are 
the  long,  sloping,  hillsides  of  the 
Yorkville  benchland  area.  Grapes  grown 
in  this  area  have  been  traditionally 
planted  on  the  bottom  lands  and  on  the 
hillside  benches  to  the  east  of  Highway 
128.  To  the  south  is  the  Sonoma/ 
Mendocino  Coimty  line  and  the  Sonoma 
Coast  viticultural  area. 

Soils 

The  petitioner  states  that,  "(t)he  soils 
are  unique  to  this  triangle  of  rugged, 
timber-covered  ridgetop  area  and  have 
been  shown  to  be  distinct  from  the 
surrounding  area's  soils.  Climatically, 
this  area  sits  entirely  within  the  Coastal 
Zone  and  receives  the  cooling 
influences  of  the  Pacific  Ocean  which 
surround  these  ridges  and  peaks  with 
fog,  making  these  ridges  into  cool,  sun- 
soaked  islands  in  the  sky.  The 
'Mendocino  Ridge'  also  receives  a 
significantly  greater  amount  of  annual 
rainfall  than  the  surrounding  areas." 

Hie  petitioner  further  asserts  that  the 
soils  within  the  proposed  "Mendocino 
Ridge"  viticultural  area  have  been 
identified  by  the  Soil  Conservation 
Service  in  a  National  Cooperative  Soil 
Survey,  a  joint  effort  of  the  United 
States  Department  of  Agriculture  and 
other  Federal  agencies.  State  agencies 
including  the  Agricultural  Experiment 
Stations  and  local  agencies. 

According  to  the  petitioner,  the 
proposed  area  is  dominated  by  timber 
type  soils  and  is  clearly  separated  ^m 
surrounding  soils  at  the  proposed 
"Mendocino  Ridge"  boundary.  To  the 
west  is  the  Pacific  Ocean.  To  the 
northeast  are  the  fertile  alluvial  valley 
soils  of  the  Anderson  Valley  and  to  the 
southeast  are  the  upland  grass  range 
soils  of  the  Yorkville  area.  To  the  south 
is  the  county  line  and  the  Sonoma  Coast 
Appellation. 

Moreover,  the  petitioner  states  that 
the  proposed  "Mendocino  Ridge" 
viticultural  area  is  dominated  by  soils 
that  fall  into  the  general  soil  category  of 
Ustic-isomesic  type  soils.  These  soils  lie 
mainly  between  500  feet  and  2000  feet 
elevation  within  the  zone  of  coastal 
influence.  The  soil  does  receive  some 
moisture  added  by  the  tree  canopy 
which  causes  water  to  precipitate  from 
the  fog.  However,  the  fog  influence  is 
less  pronounced  at  the  upper  elevations. 
It  is  less  dense  and  does  not  blanket  this 
zone  as  frequently  as  at  the  lower 
elevations.  The  soils  are  dry  for  part  of 
the  summer  and  there  is  little  variation 
between  summer  and  winter  soil 
temperatures  at  20  inches  of  depth. 


Redwood  is  the  most  reliable  indicator 
of  this  zone.  Redwood  can  often 
comprise  from  15  to  50  percent  of  the 
tree  canopy  with  douglass  fir.  tanoak, 
and  Pacific  madrone  being  the  other 
dominant  species.  The  understory 
vegetation  is  often  a  dense  thicket  of 
California  huckleberry  and  tanoak. 

The  specific  soil  types  that  dominate 
the  proposed  "Mendocino  Ridge" 
viticultural  area  are  identified  by  the 
petitioner  as  follows: 

l.Zeni 

This  soil  is  moderately  deep  and  well 
drained  fine-loamy  type  soil.  Typically, 
the  loam  surface  layer  is  loiderlain  by  a 
loam  subsoil.  Soft  sandstone  is  at  a 
depth  of  20  to  40  inches.  Slopes  range 
from  9  to  75  percent.  The  vegetation  is 
mainly  Douglas  fir  and  redwood. 
Average  pH  is  5.7. 

2.  Yellowhound 

This  soil  is  deep  and  well  drained. 
Typically,  the  gravelly  loam  surface  is 
underlain  by  an  extremely  gravelly  loam 
subsoil.  Hard  sandstone  is  at  a  depth  of 
40  to  60  inches.  Slopes  range  from  9  to 
100  percent.  The  vegetation  is  mainly 
Douglas  fir  and  redwood.  Average  pH  is 
5.6. 

3.  Ombaun 

This  subsoil  is  deep  and  well  drained, 
with  little  or  no  seasonal  fluctuation  in 
soil  temperature.  Typically,  the  loam 
surface  layer  is  underlain  by  a  loam  arid 
clay  loam  subsoil.  Soft  sandstone  is 
found  underneath  at  a  depth  of  40  to  60 
inches.  This  soil  occurs  on  hilly  and 
mountainous  uplands  with  slo{>es  of  9 
to  75  percent.  The  vegetation  is  mainly 
Douglias  fir  and  redwood.  Average  pH  is 
not  available. 

4.  Cube 

This  soil  is  moderately  deep,  well 
drained  soil  formed  in  material 
weathered  from  sandstone.  Cube  soils 
are  on  mountains  and  have  slopes  of  30 
to  75  percent.  The  vegetation  is  mainly 
Douglas  fir  and  redwood.  Average  pH  is 
5.4. 

5.  Fish  Rock 

This  soil  is  a  shallow,  well  drained 
soil  formed  in  material  weathered  from 
sandstone  or  mudstone.  Fish  Rock  soils 
are  on  ridgetops  and  upper  sideslopes  of 
coastal  hills  and  mountains  and  have 
slopes  of  2  to  30  percent.  The  vegetation 
is  mainly  Douglas  fir  and  redwood. 
Average  pH  is  4.8. 

6.  Snook  Series 

This  soil  is  a  very  shallow,  somewhat 
excessively  drained  soil  formed  in 
material  weathered  fit)m  sandstone  and 
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shale.  Snook  soils  are  on  moimtains  and 
have  slopes  of  30  to  75  percent.  The 
vegetation  is  mainly  Douglas  fir  and 
redwood.  Average  pH  is  5.6. 

7.  Kibesillah 

This  soil  consists  of  moderately  deep, 
well  drained  soils  formed  in  material 
weathered  from  sandstone.  Kibesillah 
soils  are  on  hills  and  mountains  and 
have  slopes  of  9  to  100  percent.  The 
vegetation  is  mainly  Douglas  fir  and 
redwood.  Average  pH  is  5.5 

The  petitioner  contrasts  the  above 
soils  with  the  soils  to  the  northeast  and 
southeast  of  the  proposed  "Mendocino 
Ridge"  viticultural  area.  Along  the 
northeast  border  of  the  proposed 
"Mendocino  Ridge"  viticultural  area  are 
the  deep  alluvial  soils  of  the  Anderson 
Valley  and  Mendocino  viticultural  area 
bottom  land.  These  fertile  soils  were 
identified  by  the  USDA  soil 
conservation  service  of  the  Mendocino 
Coimty  bottom  lands  completed  in 
1973.  These  soils  are:  CeB,  Cole  Clay 
Loam  Wet;  JaF,  Jesephine  Loam;  TaC, 
Talmadge;  Gravelly  Sandy  Loam;  SeB. 
San  Ysidro  Loam;  EdA,  Esparto  Silt 
Loam,  Wet;  PbC.  Pinole  Gravelly  Loam; 
MdB,  Maywood  Sandy  Loam, 
occasionally  flooded  and;  FcA, 
Fluvents,  frequently  flooded.'  Along  the 
southeast  border  of  the  proposed 
"Mendocino  Ridge"  viticultural  area  are 
the  Xeric-mesic  soils  of  the  Yorkville 
corridor  east  of  Highway  128  along  the 
sweeping,  grassy,  oak  studded  slopes. 
These  soils  are  grass,  oak,  and  brush 
covered.  The  Yorkville  soils  are  subject 
to  little  or  no  coastal  influence,  tmlike 
the  soils  in  the  proposed  "Mendocino 
Ridge"  viticultural  area  which  are 
dominated  by  the  coastal  influence. 
Soils  are  usually  dry  from  early  June  to 
October.  The  soil  temp)erature  at  20 
inches  in  depth  varies  by  more  than  9 
degrees  between  summer  and  winter 
unlike  the  Ustic-isomestic  soils  of  the 
proposed  "Mendocino  Ridge" 
viticultural  area  which  do  not  vary.  The 
vegetation  types  commonly  found  on 
Xeric-mesic  soils  are  interior  live  oak, 
California  black  oak,  Oregon  white  oak, 
Eastwood  manzanita,  toyon  rose, 
bedstraw  and  annual  bromes.  The 
petition  contrasts  the  specific  Xeric- 
mesic  type  soils  of  the  Yorkville  upland 
area  with  the  soils  in  the  proposed 
"Mendocino  Ridge"  viticultural  area. 

In  summary,  the  soils  of  the  proposed 
"Mendocino  Ridge"  viticultural  area  are 
dominated  by  "timber"  type  soils  with 
redwood,  Douglas  fir.  tanoak,  and 
Pacific  madrone  being  the  dominant 
vegetation.  These  soils  are  well  drained 
and  have  little  or  no  summer  to  winter 
soil  temperature  variations.  In  contrast, 
the  soils  of  the  surrounding  areas  are  the 


deep  alluvial  Anderson  Valley  soils  to 
the  northeast  and  the  upland  rangeland 
soils  of  the  Yorkville  area  to  the 
southwest. 

Climate 

The  petitioner  notes  that  the  proposed 
"Mendocino  Ridge"  viticultural  area 
lies  entirely  within  the  Coastal  Climate 
Zone  as  defined  by  The  Chmate  Of 
Mendocino  County,  a  booklet  published 
by  the  Mendocino  County  Farm  and 
Home  Advisors  Office.  The  Coastal 
Climate  Zone  is  cooled  by  the  ocean 
influence  of  the  Pacific.  This  Zone  is 
continuous  from  north  to  south  along 
the  proposed  "Mendocino  Ridge" 
boundary  and  is  commonly  referred  to 
as  the  redwood  belt.  The  area  is 
dominated  by  the  influence  of  the 
Pacific  Ocean  at  its  western  border 
throughout  the  year,  unlike  the  area  to 
the  east  of  the  proposed  area  which  is 
within  the  Transitional  Climate  Zone. 
"Transitional"  means  the  area's  climate 
is  subject  to  both  the  ocean's  cooling 
influences  and  the  warmth  of  the 
interior  areas  at  different  times  of  the 
year. 

The  "Mendocino  Ridge"  viticultural 
area  is  unique  from  other  coastal 
viticultural  areas  because  of  its 
elevation  of  1200  feet  or  higher. 
According  to  the  petitioner,  the 
elevation  line  being  at  approximately 
the  fog  line  means  that  while  the  valleys 
may  be  full  of  coastal  fog,  the  vineyards 
are  fully  exposed  to  the  sun  while 
receiving  the  cooling  influences  of  the 
fog. 

The  proposed  "Mendocino  Ridge" 
area  has  both  a  rainy  and  dry  season  of 
moderate  temperature.  The  rainy  season 
occurs  from  November  through  May. 
The  petitioner  states  that  the  average 
annual  temperature  for  the  area  is  about 
53  degrees  F.,  and  the  average  annual 
precipitation  is  75+  inches  a  year. 
Because  of  the  area's  coastal  influence 
the  average  length  of  the  growing  season 
is  from  275  to  300  days. 

The  petitioner  claims  that  the  climate 
in  the  adjacent  growing  regions  are 
strikingly  different.  In  the  Yorkville 
Area,  east  of  Highway  128,  long, 
sweeping  slopes  lie  within  the 
Transitional  Climatic  Zone,  receiving 
much  more  sun  and  inland  weather 
influences.  These  inland  weather 
influences  mean  the  Yorkville  area's 
average  temperatures  are  cooler  in  the 
winter  and  hotter  in  the  summer  and  the 
growing  season  is  shorter,  averaging 
between  250  and  275  days  in  length. 
The  average  annual  precipitation  is  only 
49.46  inches  a  year.  Source:  The  Climate 
of  Mendocino  County,  Mendocino 
County  Farm  and  Home  Advisors 
Office,  page  10.  With  regard  to 


Anderson  Valley,  it  lies  under  the  fog 
layer,  receiving  fewer  sunlight  hours 
than  the  proposed  "Mendocino  Ridge," 
grape  growing  areas  which  are  entirely 
above  the  fogline.  The  average  annual 
precipitation  is  only  40.68  inches  a  year. 
Source:  The  Climate  of  Mendocino 
County,  Mendocino  County  Farm  and 
Home  Advisors  Office,  page  10. 

Proposed  Boundaries 

The  boundary  lines  of  the  proposed 
"Mendocino  Ridge"  viticuUural  area 
closely  follow  the  line  of  Coastal  Zone 
influence,  above  1200  feet  elevation  in 
the  southwest  comer  of  Mendocino 
County,  California.  The  boundaries  of 
the  proposed  area  may  be  found  on  the 
following  U.S.  Departjnent  of  Interior 
Geological  Survey  15  minute  series 
Quadrangle  maps:  Ombaun  Valley 
Quadrangle,  California,  1960,  Navarro 
Quadrangle,  California,  1961,  Point 
Arena  Quadrangle.  California,  1960, 
Boonville  Quacfrmigle,  California,  1959; 

Public  Participation-Writteii  CommeiitB 

ATF  requests  comments  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so.  However,  assurance  of 
consideration  can  only  be  given  to 
comments  received  on  or  before  the 
closing  date. 

ATF  will  not  recognize  any  submitted 
material  as  confidential  and  comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comments.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosure. 

Comments  may  be  submitted  by 
facsimile  transmission  to  (202)  927- 
8602,  provided  the  comments:  (1)  Are 
legible;  (2)  are  Q^z"  x  11"  in  size.  (3) 
contain  a  written  signature,  and  (4)  are 
three  pages  or  less  in  length.  This 
limitation  is  necessary  to  assure 
reasonable  access  to  the  equipment. 
Comments  sent  by  FAX  in  excess  of 
three  pages  will  not  be  accepted. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged.  Facsimile  transmitted 
comments  will  be  treated  as  originals. 

Any  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  the  proposed 
regulation  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  45-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 
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Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  notice 
because  no  requirement  to  collect 
information  is  proposed. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The 
establishment  of  a  viticultural  area  is 
neither  an  endorsement  nor  approval  by 
ATF  of  the  quality  of  wine  produced  in 
the  area,  but  rather  an  identiBcation  of 
an  area  that  is  distinct  from  surroimding 
areas.  ATF  beheves  that  the 
establishment  of  viticultiiral  areas 
merely  allows  wineries  to  more 
accurately  describe  the  origin  of  their 
wines  to  consumers,  and  helps 
consumers  identify  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticultural  area  name 
is  the  result  of  the  proprietor's  own 
efforts  and  consumer  acceptance  of 
wines  &t>m  that  region. 

Accordingly,  a  regulatory  flexibility 
analysis  is  not  required  because  the 
proposal,  if  promulgated  as  a  final  rule, 
is  not  expected  (1)  to  have  significant 
secondary,  or  incidental  effects  on  a 
substantial  number  of  small  entities;  or 
(2)  to  impose,  or  otherwise  cause  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  nimiber  of 
small  entities. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  executive 
order. 

Drafting  Information 

The  principal  author  of  this  docimnent 
is  David  W.  Brokaw,  Wine,  Beer,  and 
Spirits  Regulations  Branch.  Bureau  of 
Alcohol,  Tobacco,  and  Firearms. 

List  of  Subiects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection. 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Title  27.  Code  of  Federal  Regulations, 
part  9.  American  Viticultural  Areas,  is 
proposed  to  be  amended  as  follows: 


PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation  for  part 
9  continues  to  read  as  follows: 
Authority:  27  U.S.C  205. 

Subpart  C — Approved  American 
Viticultural  Areas 

Par.  2.  Subpart  C  is  amended  by  adding 
§  9.152  to  read  as  follows: 


§9.152    Mendocino  Ridge. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Mendocino  Ridge." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Mendocino  Ridge  viticultural  area 
are  four  1:62,500  scale  U.S.G.S. 
topographical  maps.  They  are  titled: 

(1)  Ombaun  Valley  Quadrangle, 
California,  15  minute  series  topographic 
map.  1960. 

(2)  Navarro  Quadrangle.  California,  15 
minute  series  topographic  map,  1961. 

(3)  Point  Arena  Quadrangle, 
California,  15  minute  series  topographic 
map,  1960. 

(4)  Boonville  Quadrangle,  California, 
15  minute  series  topographic  map,  1959. 

(c)  Boundary.  The  Mendocino  Ridge 
viticultural  area  is  located  within 
Mendocino  Coimty.  California.  Within 
the  boundary  description  that  follows, 
the  viticultural  area  starts  at  the  1200 
foot  elevation  (contour  line)  and 
encompasses  all  areas  at  or  above  the 
1200  foot  elevation  line.  The  boundaries 
of  the  Mendocino  Ridge  viticultural 
area,  using  landmarks  and  points  of 
reference  found  on  appropriate  U.S.G.S. 
maps,  follow. 

(1)  Beginning  at  the  Mendocino/ 
Sonoma  County  line  at  the  mouth  of  the 
Gualala  River,  where  the  Gualala  River 
empties  into  the  Pacific  Ocean,  in 
section  27  of  Township  11  North 
(TllN).  Range  5  West  (R5W).  located  in 
the  southeastern  portion  of  U.S.G.S.  15 
minute  series  map,  "Point  Arena, 
California;" 

(2)  Then  following  the  Mendocino/ 
Sonoma  County  line  eastward  to  the 
southeast  comer  of  section  8  in  TllN/ 
R13W.  on  the  U.S.G.S.  15  minute  map. 
"Ombaun  Valley.  California;" 

(3)  Then  from  the  southeast  corner  of 
section  8  in  T11N/R13W  directly  north 
approximately  3-i-  miles  to  the 
southwest  comer  of  section  9  in  T12N/ 
R13W; 

(4)  Then  proceeding  in  a  straight  line 
in  a  northwesterly  direction  to  the 
southwestern  comer  of  section  14  in 
T13N/R14W; 

(5)  Then  directly  north  along  the 
western  line  of  section  14  in  T13N/ 


R14W  to  a  point  on  the  westem  line  of 
section  14  approximately  1/4  from  the 
top  where  the  Anderson  Valley 
viticultural  area  boundary  intersects  the 
westem  line  of  section  14  in  T13N/ 
R14W; 

(6)  Then  in  a  straight  line,  in  a 
northwesterly  direction,  to  the 
intersection  of  an  unnamed  creek  and 
the  south  section  line  of  section  14, 
T14N/R15W,  on  the  U.S.G.S.  15  minute 
series  map,  "Boonville,  California;" 

(7)  Then  in  a  westerly  direction  along 
the  south  section  lines  of  sections  14 
and  15  in  T14N/R15W  to  the  southwest 
comer  of  section  15,  T14N/R15W,  on 
the  U.S.G.S.  15  minute  series  map, 
"Navarro,  California;" 

(8)  Then  in  a  northerly  direction  along 
the  westem  section  lines  of  sections  15, 
10.  and  3  in  T14N/R15W  in  a  straight 

.line  to  the  intersection  of  the  Navarro 
River  on  the  westem  section  line  of 
section  3  in  T14N/R15W; 

(9)  Then  in  a  northwesterly  direction 
along  the  Navarro  River  to  the  mouth  of 
the  river  where  it  meets  the  Pacific 
Ocean  in  section  5  of  T15N/R17W: 

(10)  Then  in  a  southem  direction 
along  the  Mendocino  County  coastline 
to  the  Mendocino/Sonoma  County  line 
to  the  beginning  point  at  the  mouth  of 
the  Gualala  River  in  section  27  of  TllN/ 
R15W.  on  the  U.S.G.S.  15  minute  series 
map,  "Point  Arena,  California." 

Signed:  March  13. 1997. 
John  W.  Magaw, 
Director. 
IFR  Doc.  97-8807  Filed  4-4-97;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 

Surface  Coal  Mining  and  Reclamation 
Operations  Under  the  Federal  Lands 
Program;  State-Federal  Cooperative 
Agreements;  Montana 

agency:  Office  of  Surface  joining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  mie;  reopening  of 
comment  period. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
reopening  and  extending  the  comment 
period  on  a  proposed  rule  which  would 
amend  the  cooperative  agreement 
between  the  Etepartment  of  the  Interior 
and  the  State  of  Montana  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal  lands 
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within  Montana  under  the  permanent 
regulatory  program. 
DATE:  Written  comments:  Written 
comments  must  be  received  by  4:00 
p.m.,  m.s.t.  on  May  7, 1997. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Ranvir 
Singh.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Westem 
Regional  Coordinating  Center.  Suite 
3320. 1999  Broadway,  Denver,  CO 
80202-5733. 

Copies  of  the  Montana  program, 
proposed  amendments  to  the 
cooperative  agreement  and  the  related 
information  required  under  30  CFR  Part 
745  will  be  available  for  public  review 
at  the  addresses  listed  below  during 
normal  business  hours,  Monday  through 
Friday,  excluding  holidays.  Each 
requester  may  receive  one  fi^e  copy  of 
the  proposed  revisions  by  contacting 
any  one  of  the  following  persons: 
Ranvir  Singh,  Westem  Regional 
Coordinating  Center,  Office  of  Surfiace 
Mining  Reclamation  and 
Enforcement,  1999  Broadway,  Suite 
3320,  Denver,  CO  80202-5733, 
Telephone:  (303)  844-1489; 
Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  "B"  Street,  Room  2128,  Casper, 
WY  82601-1918,  Telephone:  (307) 
261-6550; 
fan  Sensibaugh,  Montana  Department  of 
Environmental  Quality,  1520  East 
Sixth  Avenue.  Helena,  MT  59620- 
0901,  Telephone:  (406)  444-5270. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ranvir  Singh.  Westem  Regional 
Coordinating  Center.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1999  Broadway,  Suite  3320,  Denver,  CO 
80202-5733,  Telephone:  (303)  844- 
1489. 

SUPPLEMENTARY  INFORMATION:  On  June  4, 
1980,  the  Governor  of  Montana 
submitted  a  request  for  a  cooperative 
agreement  between  the  Department  of 
the  Interior  and  the  State  of  Montana  to 
give  the  State  primacy  in  the 
administration  of  its  approved 
regiriatory  program  on  Federal  lands 
within  Montana.  The  Secretary 
approved  the  cooperative  agreement  on 
January  19.  1981  (46  FR  20983,  April  8, 
1981).  The  text  of  the  existing 
cooperative  agreement  can  be  found  at 
30  CFR  926.30. 

On  July  5, 1994,  the  Governor, 
pursuant  to  30  CFR  745.14,  and.  at  the 
recommendation  of  OSM,  submitted  a 
proposed  revision  to  the  approved 
cooperative  agreement.  The  proposed 
revision  would  streamline  the 
permitting  process  in  Montana  by 
delegating  to  Montana  the  sole 


responsibility  to  issue  permits  for  coal 
mining  and  reclamation  operations  on 
Federal  lands  imder  the  revised  Federal 
lands  program  regulations,  and  would 
eliminate  duplicative  permitting 
requirements,  thereby  increasing 
govermnental  efficiency,  which  is  one  of 
the  purposes  of  the  cooperative 
agreement.  This  revision  would  also 
update  the  cooperative  agreement  to 
reflect  current  regulations  and  agency 
structures. 

OSM  published  a  proposed  rule 
which  would  incorporate  the.revisions 
into  the  cooperative  agreement.  See  62 
FR  1408,  January  10, 1997.  The  public 
comment  period  closed  on  March  11, 
1997.  OSM  is  reopening  the  comment 
period  for  an  additional  30  days. 
Anyone  wishing  to  comment  should 
send  them  to  OSM.  See  ADDRESSES 
above. 

Dated:  March  31, 1997. 
Mary  Josie  Blanchard, 
Assistant  Director,  Progmm  Support. 
[FR  Doc.  97-8786  FiJed  4-4-97;  8:45  am] 
BaXMQ  COOE  431»>06-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

[SPATS  No.  UT-03»-POR] 

Utah  Abandoned  Mine  Land 
Reclamation  Plan 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  revisions  and 
additional  explanatory  information 
pertaining  to  a  previously  proposed 
amendment  to  the  Utah  abandoned 
mine  land  reclamation  (AMLR)  plan 
(hereinafter,  the  "Utah  plan")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
revisions  and  additional  explanatory 
information  for  Utah's  proposed  mles 
pertain  to  definitions  of  "eligible  lands 
and  water"  and  "left  or  abandoned  in 
either  an  imreclaimed  or  inadequately 
reclaimed  condition,"  and  general 
reclamation  requirements.  The 
amendment  is  intended  to  revise  the 
Utah  plan  to  meet  the  requirements  of 
the  corresponding  Federal  regulations, 
to  incorporate  the  additional  flexibility 
afforded  by  the  revised  Federal 


regulations,  to  clarify  ambiguities,  and 
to  improve  operational  efficiency. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.d.t.,  April  22, 
1997. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  F. 
Fulton  at  the  address  listed  below. 

Copies  of  the  Utah  plan,  the  proposed 
amendment,  and  all  written  comments 
received  in  response  to  this  document 
will  be  available  for  pubUc  review  at  the 
addresses  listed  below  during  the 
normal  business  hours,  Monday  through 
Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSM's  Denver  Field  Division: 
James  F.  Fulton,  Chief,  Denver  Field 
Division,  Westem  Regional 
Coordinating  Center,  Office  of  Surface 
Mining  Reclamation  and 
Enforcement,  1999  Broadway,  Suite 
3300,  Denver,  Colorado  80202. 
Mark  R.  Mesch,  Administrator, 
Abandoned  Mine  Reclamation 
Program,  Division  of  Oil,  Gas  and 
Mining,  1594  West  North  Temple, 
Suite  1210,  Box  145801,  Sah  Lake 
City,  Utah  84114-5801,  (801)  538- 
5340. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Telephone:  (303)  844- 
1424. 

SUPPCEMENTARY  INFORMATION: 

L  BackgroHnd  on  the  Utah  Flan 

On  June  3, 1983,  &e  Secretary  of  the 
Interior  apprsved  the  Utah  plan. 
General  background  information  on  the 
Utah  plan,  including  the  Secretary's 
findings  and  the  disposition  of 
comments,  can  be  found  in  the  June  3, 
1983,  Federal  Register  (48  FR  24876). 
Subsequent  actions  concerning  Utah's 
plan  and  plan  amendments  can  be 
found  at  30  CFR  944.25. 

n.  Proposed  Amendment 

By  letter  dated  August  2. 1995,  Utah 
submitted  a  proposed  amendment  to  its 
plan  (administrative  record  No.  UT- 
1071)  pursuant  to  SMCRA  (30  U.S.C. 
1201  etseq.).  Utah  submitted  the 
proposed  amendment  at  its  own 
initiative  and  in  response  to  a 
September  26, 1994,  letter 
^administrative  record  No.  UT-1011) 
that  OSM  sent  to  Utah  in  accordance 
with  30  CFR  884.15(b).  The  provisions 
of  the  Utah  Administrative  Rules  (Utah 
Admin.  R.)  that  Utah  proposed  to  revise 
and  add  were:  Utah  Admin.  R.  643- 
870-500,  definitions  of  "eligible  lands 
and  water,"  "left  or  abandoned  in  eilher 
an  unreclaimed  or  inadequately 
reclaimed  condition,"  and  "Secretary"; 
Utah  Admin.  R.  643-874-100,  -110, 
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-124  through  -128,  -130  through  -132. 
-140  through  -144,  -150,  and  -160, 
general  reclamation  requirements  for 
coal  lands  and  waters:  Utah  Admin.  R. 
643-«75-120  and  -122  through  -125, 
-130  through  -133,  -140  through  -142, 
-150  through  -155,  -160,  -170,  -180. 
-190.  and  -200.  noncoal  reclamation: 
Utah  Admin.  R.  643-877-141,  rights  of 
entry;  Utah  Admin.  R.  643-879-141. 
-152.200.  -153.  and  -154.  acquisition, 
management,  and  disposition  of  lands 
and  water:  Utah  Admin.  R.  643-882- 
132.  reclamation  on  private  land;  Utah 
Admin.  R.  643-884-150.  State 
reclamation  plan  amendments;  Utah 
Admin.  R.  643-886-130  through  -190. 
State  reclamation  grants;  and  Utah 
Admin.  R.  643-886-232.240.  reports. 

OSM  aimounced  receipt  of  the 
proposed  amendment  in  the  August  22. 
1995.  Federal  Register  (60  FR  43577), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  UT-1071-3).  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held.  The  public  comment 
period  ended  on  September  21. 1995. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
provisions  of  Utah  Admin.  R.  643-670- 
500.  definitions  of  "eligible  lands  and 
water"  and  "left  of  abandoned  in  either 
an  unreclaimed  or  inadequately 
reclaimed  condition";  Utah  Admin.  R. 
643-«74-120.  -121,  -123  through  -125. 
and  -128,  general  reclamation 
requirements;  Utah  Admin.  R.  643-675- 
132.  certification  of  completion  of 
reclamation  of  coal  sites;  Utah  Admin. 
R.  643-877-120.  rights  of  entry;  Utah 
Admin.  R.  643-879-154.  disposition  of 
reclaimed  land;  and  Utah  Admin.  R. 
643-682-121  and  -122.  appraisals. 
OSM  notified  Utah  of  the  concerns  by 
letter  dated  March  26,  1996 
(administrative  record  No.  UT-1071-8). 
Utah  responded  in  a  letter  dated  March 
12, 1997,  by  submitting  a  revised 
amendment  and  additional  explanatory 
information  (administrative  record  No. 
UT-1071-9). 

Utah  proposes  revisions  to  and 
additional  explanatory  information  for 
Utah  Admin.  R.,  643-670-500. 
definitions  of  "eligible  lands  and  water" 
and  "left  or  abandoned  in  either  an 
unreclaimed  or  inadequately  reclaimed 
condition"  and  Utah  Admin.  R.  643- 
874-120.  -121.  -124.  and  -125,  eligible 
lands  and  water. 

Specifically,  Utah  proposes  to  revise 
its  definition  of  the  term  "eligible  lands 
and  water"  at  Utah  Admin.  R.  643-870- 
500  to  read: 


"Eligible  lands  and  water"  means  lands  and 
water  eligible  for  reclamation  or  drainage 
abatement  expenditures  and  are  those  whicii 
were  mined  for  coal  or  which  were  affected 
by  such  mining,  wastebanks,  coal  processing, 
or  other  coal  mining  processes,  and 
abandoned  or  left  in  an  [inadequate 
reclamation  status  prior  to  August  3, 1977, 
and  for  which  there  is  no  continuing 
reclamation  responsibility  under  State  or 
Federal  laws.  Provided,  however,  that  lands 
and  water  damaged  by  coal  mining 
operations  after  that  date  may  also  be  eligible 
if  they  meet  the  requirements  specified  in 
R643-874-124.  For  additional  eligibility 
requirements  for  water  projects,  see  R643- 
874-124.  For  additional  eligibility 
requirements  for  lands  affected  by  remining 
operations  see  R643-874-128.  For  eligibility 
requirements  for  lands  afiiected  by  mining  for 
minerals  other  than  coal,  see  R643-875-120. 

Utah  is  also  proposing  to  revise  its 
definition  of  "left  or  abandoned  in 
either  an  unreclaimed  or  inadequately 
reclaimed  condition"  at  Utah  Admin.  R. 
643-870-500  to  read: 

"Left  or  abandoned  in  either  an  unreclaimed 

or  inadequately  reclaimed  condition"  means 

lands  and  water 

Which  were  mined  or  which  were  affected  by 

such  mining,  wastebanks,  processing  or  other 

mining  processes  prior  to  August  3, 1977, 

and  all  mining  has  ceased:  and 

Which  continue,  in  their  present  condition, 

to  substantially  degrade  the  quality  of  the 

environment,  prevent  or  damage  the 

beneficial  use  of  land  or  water  resources,  or 

endanger  the  health  and  safety  of  the  public; 

and 

For  which  there  is  no  continuing  reclamation 

responsibility  under  State  or  Federal  laws, 

except  as  provided  in  R643-874-124  and 

R643-e74-141. 

Utah  is  not  proposing  to  revise  Utah 
Admin.  R.  643-874-120  and  -121  by 
adding  the  word  "coal"  to  its 
description  of  eligible  lands  and  water. 
Utah  states  that  it  considers  omission  of 
the  word  "coal"  to  be  an  important 
statement  of  policy  and  explains  that  its 
approved  plan  lists  aggressive  pursuit  of 
noncoal  reclamation  as  a  purpose  of  the 
State  reclamation  program.  Utah  further 
offers  that  its  rules  at  Utah  Admin.  R. 
643-875  regarding  noncoal  eligibility 
ensure  that  the  more  restrictive  noncoal 
eligibility  requirements  of  SMCRA  will 
be  met. 

In  addition.  Utah  proposes  to  add  to 
its  rules  at  Utah  Admin.  R.  643-874-124 
and  -125  a  reference  to  Utah  Admin.  R. 
643-674-123.  which  provides  for  the 
reclamation  of  sites  where  the  forfeited 
bond  is  insufficient  to  pay  the  total  cost 
of  reclamation.  Utah  Admin.  R.  643- 
874-124  extends  the  use  of  AMLR  funds 
for  reclamation  of  interim  program  and 
bankrupt  surety  sites  and  Utah  Admin. 
R.  643-874-125  requires  that  those  sites 
determined  to  be  eligible  under  the 
criteria  provided  at  Utah  Admin.  R. 


643-874-124  also  have  the  same  or 
more  urgent  priority  as  coal  sites  that 
qualify  as  priority  1  or  2  sites  under 
Utah  Code  Annotated  40-10-25(2), 
which  is  the  State's  counterpart  statute 
to  section  403(a)  of  SMCRA. 

ni.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Utah  plan 
amendment  to  provide  the  public  an 
opportimity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  light  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  884.15(a),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable  plan 
approval  criteria  of  30  CFR  884.14.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  Utah  plan. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Denver  Field  Division 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  AMLR  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  promulgated  by  a 
specific  State,  not  by  OSM.  Decisions  on 
proposed  State  AMLR  plans  and 
revisions  thereof  submitted  by  a  State 
are  based  on  a  determination  of  whether 
the  submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  apphcable  Federal 
regulations  at  30  CFR  Parts  884  and  888. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  AMLR 
plans  and  revisions  thereof  are 
categorically  excluded  fivm  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332)  by  the  Manual  of 


Federal  RegMter  /  Vol.  62,  No.  66  /  Monday,  April  7,  1997  /  Proposed  Rules 


16509 


the  Department  of  the  Interior  (516  DM 
6.  appendix  8,  paragraph  8.43(29)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 
certification  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  up>on  a  substantial  number  of 
small  entities.  Accordingly,  this  rule 
will  ensure  that  existing  requirements 
estabUshed  by  SMCRA  or  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

6.  Unfunded  Mandates  Reform  Act 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  private 
sector. 

List  of  Subfects  in  30  CFR  Part  944 

Abandoned  mine  reclamation 
programs.  Intergovernmental  relations. 
Surface  mining.  Underground  mining. 

Dated:  April  26, 1997. 
Richard  J.  Seibel, 

Regional  Director,  Western  Regional 
Coordinating  Center. 
IFR  Doc.  97-8790  Filed  4-4-97;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 

[VA-106-FOR] 

Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 


SUMMARY:  OSM  is  reopening  the 
comment  period  on  information 
submitted  by  Virginia  concerning  parts 
of  a  proposed  amendment  to  the 
Virginia  regulatory  program  (hereinafter 
referred  to  as  the  Virginia  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
information  submitted  by  Virginia  for 
which  the  comment  period  is  being 
reopened  includes  Virginia's  technical 
justification  for  the  proposed  use  of  a 
28-degree  angle  of  draw  with  the 
rebuttable  presumption  of  causation  by 
subsidence  provision.  Vir^nia's 
proposed  amendment  is  intended  to 
revise  the  State  program  to  be  consistent 
with  the  Federal  regulations  as  amended 
on  March  31, 1995  (60  FR  16772). 
DATES:  Comments  must  be  received  by 
4:00  p.m.,  on  April  22,  1997. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
Field  Office  at  the  first  address  listed 
below. 

Copies  of  the  Virginia  program,  the 
proposed  amendment,  the  technical 
justification  for  the  28-degree  angle  of 
draw,  other  information  submitted  by 
Virginia,  and  all  written  comments 
received  in  response  to  this  amendment 
will  be  available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Each  requestor  may 
receive  one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Big 
Stone  Gap  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Big  Stone  Gap  Field 
Office,  1941  Neeley  Road.  Suite  201, 
Compartment  116,  Big  Stone  Gap, 
Virginia  24219,  Telephone:  (703)  523- 
4303 
Virginia  Division  of  Mined  Land 
Reclamation,  P.O.  Drawer  900.  Big 
Stone  Gap,  Virginia  24219. 
Telephone:  (703)  523-8100 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
Field  Office,  Telephone:  (703)  523- 
4303. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Virginia  Program 

On  December  15,  1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Background 
information  on  the  Virginia  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  December  15. 1981.  Federal  Register 
(46  FR  61085-61115).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  can 


be  found  at  30  CFR  946.12. 946.13. 
946.15.  and  946.16. 

II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  May  21, 1996 
(Administrative  Record  No.  VA-682). 
Virginia  submitted  amendments  to  the 
Virginia  program  concerning  subsidence 
damage.  The  amendments  are  intended 
to  make  the  Virginia  program  consistent 
with  the  Federal  regulations  as  amended 
on  March  31 ,  1995  (60  FR  16722). 
Virginia  stated  that  the  proposed 
amendments  implement  the  standards 
of  the  Federal  Energy  Policy  Act  of 
1992.  and  sections  45.1-243  and  45.1- 
258  of  the  Code  of  Virginia. 

The  proposed  amendment  was 
published  in  the  June  11. 1996.  Federal 
Register  (61  FR  29506).  and  in  the  same 
notice,  OSM  opened  the  pubUc 
comment  period  and  provided 
opportimity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  July  11, 
1996.  The  public  conunent  period  was 
reopened  on  July  24. 1996  (61  FR 
38422).  to  accept  additional  comments 
on  the  proposed  use  of  a  28-degree  angle 
of  draw  with  the  rebuttable  presumption 
of  causation  by  subsidence  provision. 
That  comment  period  ended  on  August 
8. 1996.  On  September  12, 1996  (61  FR 
48110),  OSM  announced  a  scheduled 
pubhc  hearing  on  the  proposed 
amendments.  The  hearing  was  held  on 
September  18. 1996  (Administrative 
Record  Number  VA-896). 

By  letter  dated  July  11, 1996 
(Administrative  Record  Number  VA- 
894).  OSM  requested  that  Virginia 
provide  additional  information  on  the 
proposed  amendments,  including 
technical  justification  for  the  use  of  the 
28-degree  angle  of  draw.  Virginia 
responded  to  that  request  for  additional 
information  by  letter  dated  January  3. 
1997  (Administrative  Record  Number 
VA-902).  OSM  is  reopening  the  public 
comment  period  on  the  additional 
information  submitted  by  Virginia, 
including  the  technical  justification  of 
the  use  of  a  28-degree  angle  of  draw. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comment  on  whether  the  additional 
information  submitted  by  Vii^inia 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  the 
amendments  are  deemed  adequate,  they 
will  become  part  of  the  Virginia 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
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this  rulemaking,  and  include 
explanations  in  support  of  the 
conunenter's  recommendations. 
Comments  received  after  the  time 
indicated  imder  DATES  or  at  locations 
other  than  the  Big  Stone  Gap  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

IV.  Procedural  Detmninations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12778 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 


U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  946 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  March  26, 1997. 
Allen  D.  Klein. 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 
|FR  Doc  97-8789  Filed  4  4  97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Offlcaof  the  Secretary 

32  CFR  Part  199 

Civilian  Healttt  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
TRICARE  Program;  Nonavailability 
Statement  Requirements 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  revises 
certain  requirements  and  procedures  for 
the  TRICARE  Program,  the  purpose  of 
which  is  to  implement  a  comprehensive 
managed  health  care  delivery  system 
composed  of  military  medical  treatment 
facihties  and  CHAMPUS.  Issues 
addressed  in  this  proposed  rule  include 
priority  for  access  to  care  in  military 
treatment  facilities  and  requirements  for 
payment  of  enrollment  fees.  This 
proposed  rule  also  includes  provisions 
revising  the  requirement  that  certain 
beneficiaries  obtain  a  non-availability 
statement  from  a  military  treatment 
facility  commander  prior  to  receiving 
certain  health  care  services  from  civilian 
providers. 

DATES:  Comments  must  be  received  on 
or  before  June  6, 1997. 


ADDRESSES:  Forward  comments  to 
Office  of  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS),  Program 
Development  Branch,  Aiuora,  CO 
80045-6900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Lillie,  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs), 
telephone  (703)  695-3350. 

C^iestions  regarding  payment  of 
specific  claims  under  the  CHAMPUS 
allowable  charge  method  should  be 
addressed  to  the  appropriate  CHAMPUS 
contractor. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

A.  Congressional  Action 

Section  712  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996 
revised  10  U.S.C.  1097(c),  regarding  the 
role  of  military  medical  treatment 
facilities  in  managed  care  initiatives, 
including  TRICARE.  Prior  to  the 
revision,  section  1097(c)  read  in  part, 
"However,  the  Secretary  may,  as  an 
incentive  for  enrollment,  establish 
reasonable  preferences  for  services  in 
facilities  of  the  uniformed  services  for 
covered  beneficiaries  enrolled  in  any 
program  established  under,  or  operating 
in  connection  with,  any  contract  under 
this  section."  The  Authorization  Act 
provision  replaced  "may"  with  "shall", 
which  has  the  effect  of  directing  priority 
access  for  TRICARE  Prime  enrollees 
over  persons  not  enrolled. 

Another  statutory  provision  relating 
to  access  priority  is  10  U.S.C.  1076(a), 
which  establishes  a  special  priority  for 
siuvivors  of  sponsors  who  died  on 
active  duty;  they  are  given  the  same 
priority  as  family  members  of  active 
duty  members.  This  special  access 
priority  is  not  time-limited,  as  is  the 
special  one-year  cost  sharing  protection 
given  to  this  category  under  10  U.S.C. 
1079. 

The  National  Defense  Authorization 
Act  for  FY  1997,  section  734  amended 
10  U.S.C.  1080  to  establish  certain 
exceptions  to  requirements  for 
nonavailability  statements  in 
connection  with  payment  of  claims  for 
civilian  health  care  services.  First,  the 
Act  eliminates  authority  for 
nonavailability  statements  for  outpatient 
services;  NASs  have  been  required  for  a 
limited  number  of  outpatient 
procedures  over  the  past  several  years. 
Second,  the  Act  eliminates  authority  for 
NAS  requirements  for  enrollees  in 
managed  care  plans,  which  has  the 
effect  of  eliminating  NAS  requirements 
for  TRICARE  Prime  enrollees.  Finally, 
the  Act  gives  the  Secretary  authority  to 
waive  NAS  requirements  based  on  an 
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evaluation  of  the  effectiveness  of  NAS 
in  optimizing  use  of  military  facilities. 
The  National  Defense  Authorization 
Act  for  FY  1996.  section  713  requires 
that  enrollees  in  TRICARE  Prime  be 
permitted  to  pay  applicable  enrolhnent 
fees  on  a  quarterly  basis,  and  prohibits 
imposition  of  an  administrative  fee 
related  to  the  quarterly  payment  option. 

B.  Provisions  of  the  Proposed  Rule 

.     1.  Access  Priority  (proposed  revisions 
to  section  199.17(d)).  This  paragraph 
explains  that  in  regions  where  TRICARE 
is  implemented,  the  order  of  access 
priority  for  services  in  military 
treatment  facilities  is  as  follows:  (1) 
active  duty  service  members;  (2)  family 
members  of  active  duty  service  members 
enrolled  in  TRICARE  Prime;  (3)  retirees, 
their  family  members  and  survivors 
enrolled  in  TRICARE  Prime;  (4)  family 
members  of  active  duty  service  members 
who  are  not  enrolled  in  TRICARE 
Prime;  and  (5)  all  others  based  on 
current  access  priorities.  For  purposes 
of  access  priority,  but  not  for  cost 
sharing,  survivors  of  sponsors  who  died 
on  active  duty  are  to  fa«  given  the  same 
priority  as  family  members  of  active 
duty  service  members.  This  means  that 
if  they  are  enrolled  in  TRICARE  Prime, 
they  have  the  same  access  priority  as 
family  members  of  active  duty  service 
members,  or  if  not  enrolled  in  TRICARE 
Prime,  they  have  the  same  access 
priority  for  miUtary  treatment  facility 
care  as  family  members  of  active  duty 
service  members  who  are  not  enrolled 
in  TRICARE  Prime. 

The  proposed  rule  also  includes  a 
provision  explaining  that  enrollment 
status  does  not  affect  access  priority  for 
some  groups  and  circumstances.  This 
provision  would  allow  the  commander 
of  a  military  medical  treatment  facility 
to  designate  for  priority  access  certain 
individuals,  for  specific  episodes  of 
health  care  treatment.  Such  individuals 
may  include  Secretarial  designees, 
active  duty  family  members  from 
outside  the  MTF's  service  area,  foreign 
military  and  their  family  members 
authorized  care  through  international 
agreements,  E)oD  civilians  with 
authorizing  conditions,  individuals  on 
the  Temporary  Disability  Retired  List, 
and  Reserve  and  National  Guard 
members.  Additional  exceptions  may  be 
granted  for  other  categories  of 
individuals,  eligible  for  treatment  in  the 
MTF,  whose  access  to  care  is  needed  to 
provide  a  clinical  case  mix  to  support 
graduate  medical  education  programs, 
upon  approval  by  the  Assistant 
Secretajy  of  Defense  (Health  Affairs). 

2.  Enrollment  Fees  (proposed 
revisions  to  section  199.17(o)  and 
199.18(c)).  These  revisions  would 
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eliminate  the  requirement  for  a 
TRICARE  Prime  enrollee  to  pay  an 
additional  maintenance  fee  of  $5.00  per 
installment  for  those  TRICARE  Prime 
enrollees  who  elect  to  pay  their  annual 
enrollment  fee  on  a  quarterly  basis. 
Additionally,  these  revisions  would 
permit  waiver  of  enrollment  fee 
collection  for  retirees,  their  family 
members,  and  survivors  who  are  eligible 
for  Medicare  on  the  basis  of  disability. 
This  group  is  eUgible  for  TRICARE/ 
CHAMPUS  as  a  secondary  payor  if  they 
are  enrolled  in  Part  B  of  Medicare,  and 
pay  the  applicable  monthly  premium. 

3.  Nonavailability  Statements 
(proposed  revisions  to  section  199.4(a)). 
Revisions  to  this  section  modify  our 
exiting  requirements  for  beneficiaries  to 
obtain  nonavailability  statements 
(NASs).  The  requirement  for 
beneficiaries  to  obtain  an  NAS  for 
selected  outpatient  procedures  is 
eliminated.  Beneficiaries  who  choose  to 
obtain  outpatient  care,  including 
ambulatory  surgery,  from  civilian 
sources  remain  subject  to  current 
TRICARE/CHAMPUS  cost  sharing  rules, 
but  the  requirement  that  the  beneficiary 
obtain  an  NAS  prior  to  TRICARE/ 
CHAMPUS  sharing  in  the  civilian 
health  care  costs  has  been  removed. 

The  requirement  for  beneficiaries 
enrolled  in  TRICARE  Prime  to  obtain  an 
NAS  for  inpatient  care  is  also 
eliminated.  TRICARE  was  designed  so 
that  the  military  treatment  facility  is  the 
first  source  of  specialty  care,  with 
TRICARE  Prime  enrollees  having  access 
priority  before  non-enrolled 
beneficiaries.  In  general,  TRICARE 
Prime  enrollees  obtain  care  fiom 
civilian  network  providers  only  when 
the  military  treatment  facility  cannot 
provide  the  care  because  it  does  not 
have  the  capability,  or  because  the 
enrollee  cannot  be  seen  within  time 
frames  required  by  TRICARE  Prime 
access  standards.  Since  the  Health  Care 
Finder  must  authorize  all  non- 
emergency specialty  care  obtained  from 
civilian  sources,  the  NAS  requirement 
for  this  category  of  beneficiary  is 
redundant. 

Lastly,  the  revisions  would  eliminate 
the  requirement  that  a  non-enrolled 
beneficiary  must  obtain  an  NAS  for 
inpatient  hospital  maternity  care  before 
TRICARE/CHAMPUS  shares  in  any 
costs  for  related  outpatient  maternity 
care.  Some  diagnostic  tests,  procedures, 
or  consultations  from  civilian  sources 
may  be  required  during  a  course  of 
maternity  care  and  this  allows 
TRICARE/CHAMPUS  to  share  in  the 
costs  of  the  civilian  care  without 
requiring  the  beneficiary  to  obtain  all 
maternity  related  care  in  a  civilian 
setting. 


4.  Revisions  to  the  Uniform  HMO 
Benefit.  We  are  contemplating  minor 
changes  in  the  copayment  structure  of 
the  Uniform  HMO  Benefit,  which  is 
used  in  TRICARE  Prime.  The  proposed 
rule  includes  two  revisions,  which 
would  eliminate  copayments  for 
preventive  services  and  for  ancillary 
services.  Current  provisions  include 
copayments  for  ancillary  services  unless 
they  are  provided  as  part  of  an  office 
visit.  This  has  resulted  in  multiple 
copayments  in  cases  where  beneficiaries 
are  sent  to  multiple  sites  for  diagnostic 
testing  pursuant  to  a  visit,  which  we 
regard  as  unfair. 

Suggestions  for  additional  minor 
changes  to  the  Uniform  HMO  benefit 
will  be  considered.  We  will  need  to 
maintain  compliance  with  the  statutory 
requirements  of  overall  budget 
neutrality  and  for  reduced  teneficiary 
out-of-pocket  costs. 

5.  Other  provisions.  The  proposed 
rule  also  includes  new  provisions 
regarding  two  issues.  The  first  is  the 
inapplicability  of  the  TRIQ\RE  Prime 
annual  catastrophic  cap  to  out-of-pocket 
costs  incurred  imder  the  TRICARE 
Prime  point-of-service  option.  This  is  at 
section  199.18(f)(2).  Also,  a  restatement 
of  current  policy,  at  section  199.17(a)(7), 
records  DoD  interpretation  of  two 
statutory  provisions  preempting  state 
laws  in  connection  with  TRIC/J^ 
contracts. 

C.  Regulatory  Procedures 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
"significant  regulatory  action."  defined 
as  one  which  would  result  in  an  annual 
effort  on  the  economy  of  Si 00  million 
or  more,  or  have  other  substantial 
impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  is  not  a  significant  regulatory 
action  under  the  provisions  of  Executive 
Order  12866,  and  it  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  proposed  rule  will  impose  no 
additional  information  collection 
requirements  on  the  public  under  the 
Paperwork  Reduction  Act  of  1980  (44 
use  3501-3511). 

This  is  a  proposed  rule.  Public 
comments  are  invited.  All  comments 
will  be  considered.  A  discussion  of  the 
major  issues  raised  by  public  comments 
will  be  included  with  issuance  of  the 
final  rule,  anticipated  approximately  60 
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days  after  the  end  of  the  comment 
period. 

List  <tf  Sobfects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance,  and  Military  personnel. 
Accordingly.  32  CFR  Part  199  is 
proposed  to  be  amended  as  follows: 

PART  199— (AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Autfaority:  5  U.S.C  301;  10  U.S.C  Chapter 
55. 

2.  Section  199.2(b)  is  proposed  to  be 
amended  by  revising  the  definition  of 
"nonavailability  statement"  to  read  as 
follows: 

1199.2    Dednitlona. 


(b)*   *  * 

Nonavailability  statement.  A 
certification  by  a  commander  (or  a 
designee)  of  a  Uniformed  Services 
medical  treetment  facility,  recorded  on 
DEERS,  generally  for  the  reason  that  the 
needed  medical  care  being  requested  by 
a  non-TRICARE  Prime  enrolled 
b«ieficiary  cannot  be  provided  at  the 
facility  concerned  because  the  necessary 
resources  are  not  available  in  the  time 
frame  needed. 


3.  Section  199.4  is  proposed  to  be 
amended  by  removing  paragraphs 
(a)(9)(iKC)  and  (a)(9)(v)(B)  and  the  note 
following  paragraph  (a)((9)(vi).  by 
redesignating  paragraph  (a)(9)(i)(D)  as 
paragraph  (a)(9)(i)(C)  and  paragraph 
(a)(9)(v)(A)  as  paragraph  (a)(9)(v),  and 
by  revising  paragraphs  (a)(9) 
introductory  text.  (a)(9)(i)(B),  and 
(a)(9)(ii)  and  by  adding  new  paragraph 
(a)(10)(vi)(E)  to  read  as  follows: 


f  199.4 


proQrani  beiieflti. 


(a)*  •  • 

(9)  Nonavailability  statements  within 
a  40-mile  catchment  area.  In  some 
geographic  locations,  it  is  necessary  for 
CHAMPUS  beneficiaries  not  enrolled  in 
TRICARE  Prime  to  determine  whether 
the  required  inpatient  medical  care  can 
be  provided  through  a  Uniformed 
Services  facility.  If  the  required  care 
cannot  be  provided,  the  hospital 
commander,  or  designee,  will  issue  a 
Nonavailability  Statement  (DD  form 
1251).  Except  for  emergencies,  a 
Nonavailability  Statement  should  be 
issued  before  medical  care  is  obtained 
from  a  civilian  source.  Failure  to  secure 
such  a  statement  may  waive  the 
beneficiary's  rights  to  benefits  under 
CHAMPUS. 

(i)*   *  • 


(B)  For  CHAMPUS  beneficiaries  who 
are  not  enrolled  in  TRICARE  Prime,  an 
NAS  is  required  for  services  in 
connection  with  nonemergency 
inpatient  hospital  care  if  such  services 
are  available  at  a  facility  of  the 
Uniformed  Services  located  within  a  40- 
mile  radius  of  the  residence  of  the 
beneficiary,  except  that  a  NAS  is  not 
required  for  services  otherwise  available 
at  a  facility  of  the  Uniformed  Services 
located  within  a  40-mile  radius  of  the 
beneficiary's  residence  when  another 
insurance  plan  or  program  provides  the 
beneficiary  primary  coverage  for  the 
services.  This  requirement  for  an  NAS 
does  not  apply  to  beneficiaries  enrolled 
in  TRICARE  Prime,  even  when  those 
beneficiaries  use  the  point-of-service 
option  imder  section  199.17(n)(3). 
•        *        *        *        • 

(ii)  Beneficiary  responsibility.  A 
CHAMPUS  beneficiary  who  is  not 
enrolled  in  TRICARE  Prime  is 
responsible  for  securing  information 
whether  or  not  he  or  she  resides  in  a 
geographic  area  that  requires  obtaining 
a  Nonavailability  Statement. 
Information  concerning  current  rules 
and  regulations  may  be  obtained  from 
the  Offices  of  the  Army.  Navy,  and  Air 
Force  Surgeons  General;  or  a 
representative  of  the  TRICARE  managed 
care  support  contractor's  staff,  or  the 
Director,  CXMAMPUS. 


(10)  •  •  • 

(vi)  •   *  • 

(E)  The  beneficiary  is  enrolled  in 
TRICARE  Prime. 

3.  Section  199.17  is  proposed  to  be 
amended  by  adding  paragraph  (a)(7)  and 
revising  paragraphs  (d)(1)  and  (o)(3)  to 
read  as  follows: 

1199.17    TRICARE  program. 

(a)  •  •  • 

(7)  Preemption  of  State  laws.  Pursuant 
to  10  U.S.C  1103  and  the  fourth  proviso 
of  section  8025  of  the  Department  of 
E)efense  Appropriations  Act,  1994  (Pub. 
L.  103-139).  any  state  or  local  law 
relating  to  a  health  insurance,  prepaid 
health  plans,  or  other  health  care 
delivery,  administration,  and  financing 
methods  is  preempted  and  does  not 
apply  in  connection  with  TRICARE 
regional  contracts.  Any  such  law,  or 
regulation  pursuant  to  such  law,  is 
without  any  force  or  effiect,  and  State  or 
local  governments  have  no  legal 
authority  to  enforce  them  in  relation  to 
the  TRICARE  regional  contracts. 
(However,  the  Department  of  Defense 
may,  by  contract,  establish  legal 
obligations  on  the  part  of  the  TRICARE 
contractors  to  conform  with 
requirements  similar  or  identical  to 


requirements  of  State  or  local  laws  or 
regulations.) 

(d)  •  •  • 

(1)  Military  treatment  facility  (MTF) 
care,  (i)  In  general.  All  participants  in 
Prime  are  eligible  to  receive  care  in 
military  treatment  facilities.  Participants 
in  Prime  will  be  given  priority  for  such 
care  over  other  beneficiaries.  Among  the 
following  beneficiary  groups,  access 
priority  for  care  in  military  treatment 
lacilities  where  TRICARE  is 
implemented  as  follows:  Active  duty 
service  members:  active  duty  service 
members'  dependents  who  are  enrolled 
in  TRICARE  Prime;  Retirees,  their 
dependents  and  survivors  who  are 
enrolled  in  TRICARE  Prime;  Active  duty 
service  member's  dependents  who  are 
not  enrolled  in  TRICARE  Prime;  and 
Retirees,  their  dependents  and  survivors 
who  are  not  enrolled  in  TRICARE 
Prime.  For  purposes  of  this  paragraph 
(d)(1).  survivors  of  members  who  died 
while  on  active  duty  are  considered  as 
among  dependents  of  active  duty 
service  members. 

(ii)  Special  provisions.  Enrollment  in 
Prime  does  not  affect  access  priority  for 
care  in  military  treatment  facilities  for 
several  miscellaneous  beneficiary 
groups  and  special  circiunstances. 
These  include  Secretarial  designees, 
NATO  and  other  foreign  military 
{wrsonnel  and  dependents  authorized 
care  through  international  agreements, 
civilian  employees  under  workers' 
compensation  programs  or  under  safety 
programs,  members  on  the  Temporary 
EHsability  Retired  List  (for  statutorily 
required  periodic  medical 
examinations),  members  of  the  reserve 
components  not  on  active  duty  (for 
covered  medical  services),  active  duty 
dependents  unable  to  enroll  in  Prime 
and  temporarily  away  from  place  of 
residence,  and  other  beneficiary  groups 
as  designated  by  the  ASD(HA). 
Additional  exceptions  to  the  normal 
Prime  enrollment  priority  access  rules 
may  be  granted  for  other  categories  of 
individuals,  eligible  for  treatment  in  the 
MTF.  whose  access  to  care  is  necessary 
to  provide  an  adequate  clinical  case  mix 
to  support  graduate  medical  education 
programs  or  readiness-related  medical 
skills  sustainment  activities,  to  the 
extent  approved  by  the  Assistant 
Secretary  of  Defense  (Health  Affairs). 
***** 

(o)*  •  • 

(3)  Quarterly  installment  payments  of 
enrollment  fee.  The  eru'ollment  fee 
required  by  §  199.18(c)  may  be  paid  in 
quarterly  installments,  each  equal  to 
one-fourth  of  the  total  amount.  For  any 
beneficiary  paying  his  or  her  enrollment 
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fee  in  quarterly  installments,  failure  to 
make  a  required  installment  payment  on 
a  timely  basis  (including  a  grace  period, 
as  determined  by  the  Director, 
OCHAMPUS)  will  result  in  termination 
of  the  beneficiary's  enrollment  in  Prime 
and  disqualification  from  future 
enrollment  in  Prime  for  a  period  of  one 
year. 
***** 

4.  Section  199.18  is  proposed  to  be 
amended  by  revising  paragraphs  (d)(2)(i) 
and  (0.  and  by  adding  paragraph  (c)(3), 
to  read  as  follows: 

§199.18    Uniform  HMO  benent 

*        *        *        *        * 

(c)*  *  • 

(3)  Waiver  of  enrollment  fee  for 
certain  beneficiaries.  The  Assistant 
Secretary  of  Defense  (Health  Affairs) 
may  waive  the  enrollment  fee 
requirements  of  this  section  for 
beneficiaries  described  in  10  U.S.C. 
1086(d)(2)  (i.e.,  those  who  are  eligible 
for  Medicare  on  the  basis  of  disability  or 
end  stage  renal  disease  aad  who 
maintain  enrollment  in  Part  B  of 
Medicare). 

(d)*  •  * 

(2)*  •  * 

(i)  For  most  physician  office  visits  and 
other  routine  services,  there  is  a  per 
visit  fee  for  each  of  the  following 
groups:  dependents  of  active  duty 
members  in  pay  grades  E-1  through  E- 
4;  dependents  of  active  duty  members  in 
pay  grades  of  E-5  and  above;  and 
retirees  and  their  dependents.  This  fee 
applies  to  primary  care  and  specialty 
care  visits,  except  as  provided 
elsewhere  in  this  paragraph  (d)(2)  of  this 
section.  It  also  applies  family  health 
services,  home  health  care  visits,  eye 
examinations,  and  immunizations.  It 
does  not  apply  to  ancillary  health 
services  or  to  preventive  health  services 
described  in  paragraph  (b)(2)  of  this 
section. 
***** 

(0  Limit  on  out-of-pocket  under  the 
uniform  HMO  benefit.  (1)  Total  out-of- 
pocket  costs  per  family  of  dependents  of 
active  duty  members  under  the  Uniform 
HMO  Benefit  may  not  exceed  $1,000 
during  the  one-year  enrollment  period. 
Total  out-of-pocket  costs  per  family  of 
retired  members,  dependents  of  retired 
members  and  survivors  under  the 
Uniform  HMO  Benefit  may  not  exceed 
$3,000  during  the  one- year  enrollment 
period.  For  this  purpose,  out-of-pocket 
costs  means  all  payments  required  of 
beneficiaries  under  paragraphs  (c),  (d), 
and  (e)  of  this  section.  In  any  case  in 
which  a  family  reaches  this  limit,  all 
remaining  payments  that  would  have 
been  required  of  the  beneficiary  under 


paragraphs  (c),  (d),  and  (e)  of  this 
section  will  be  made  by  the  program  in 
which  the  Uniform  HMO  Benefit  is  in 
effect. 

(2)  The  limits  established  by 
paragraph  (f)(1)  of  this  section  do  not 
apply  to  out-of-pocket  costs  incurred 
pursuant  to  paragraphs  (m)(l)(i)  or 
(m)(2)(i)  of  §  199.7  under  the  point-of- 
service  option  of  TRICARE  Prime. 
***** 

Dated:  April  1. 1997. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  97-8611  Filed  4-4-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  100 

[CQDO7-97-O10] 

RIN2115-AE46 

Special  Local  Regulations;  Fort  Myers 
Beach,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  the  permanent  special  local 
regulations  for  the  Fort  Myers  Beach 
Offshore  Grand  Prix.  This  event, 
previously  scheduled  to  be  held 
annually  on  the  first  Saturday  and 
Simday  of  June,  will  now  be  held 
annually  during  the  third  Saturday  and 
Sunday  of  May.  between  12  p.m.  and  3 
p.m.  each  day  (Eastern  Daylight  Time). 
These  amended  regulations  are 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
DATES:  Comments  must  be  received  on 
or  before  May  1, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
U.S.  Coast  Guard  Group  St.  Petersburg, 
600  8th  Ave.  SE.,  St.  Petersburg,  Florida 
33701-5099,  or  may  be  delivered  to  the 
Operations  Department  at  the  same 
address  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  federal 
holidays.  The  telephone  number  is  (813) 
824-7533.  Comments  will  become  a  part 
of  the  public  docket  and  will  be 
available  for  copying  and  inspection  at 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  T.J.  Stuhlreyer,  Coast  Guard  Group 
St.  Petersburg,  FL  at  (813)  824-7533. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

The  proposed  regulations  are  needed 
to  provide  for  the  safety  of  life  during 


the  Fort  Myers  Beach  Offshore  Grand 
Prix  because  of  the  permanent  change  in 
the  date  of  the  event.  The  event  was 
previously  held  on  the  first  Saturday 
and  Sunday  in  June,  but  will  now  be 
held  &t>m  12  p.m.  EDT  to  3  p.m.  EDT 
each  day  on  the  third  Saturday  and 
Sunday  in  May.  There  will  be 
approximately  170  participants  and 
spectator  craft  associated  with  the  event, 
which  will  be  held  off  Fort  Myers  Beach 
between  Matanzas  Pass  and  Big  Carlos 
Pass.  The  resulting  congestion  of 
navigable  channels  on  the  third 
weekend  in  May,  vice  the  first  weekend 
in  June,  creates  an  extra  or  unusual 
hazard  in  the  navigable  waters. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  jsersons  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names, 
addresses,  identify  the  notice  (CGD07- 
97-010)  and  the  specific  section  of  this 
proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  The  Coast  Guard  will 
consider  all  comments  received  during 
the  comment  period.  The  regulations 
may  be  changed  in  view  of  the 
comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal. 

No  public  hearing  is  planned,  but  one 
may  be  held  if  the  written  requests  for 
a  hearing  are  received,  and  it  is 
determined  that  the  opportunity  to 
make  oral  presentations  will  add  to  the 
rulemaking  process.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  Ivger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgement  of  receipt  should 
include  stamped,  self-addressed  post 
cards  or  envelopes. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  S«lion  3(f)  of 
the  Executive  Order  12666  and  does  not 
require  an  assessment  of  the  potential 
costs  and  benefits  under  Section  6(a)(3) 
of  that  Order.  It  has  been  exempted  firom 
review  by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
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DOT  is  unnecessary.  The  proposed 
amended  regulation  would  remain  in 
effect  for  only  4  hours  each  day  for  two 
days. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

These  proposed  regulations  contain 
no  collection  of  information 
requirements  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  section 
2.B.2.e.(34)(h)  of  Commandant 
Instruction  M16475.1B,  that  this  action 
is  categorically  excluded  from  further 
environmental  docimientation. 

List  of  Subjects  in  33  CFR  Fart  100 

Regattas  and  marine  parades. 

Proposed  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  the  Coast  Guard  profwses 
to  be  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46. 

2.  In  section  100.717,  paragraph  (c)  is 
revised  to  read  as  follows: 

f  100.717    Special  Local  Regulationt;  Fort 
Myers  Beach,  FL. 

***** 

(c)  Effective  Dates:  This  section  is 
effective  each  day  from  11  a.m.  through 


3  p.m.  EDT  annually  during  the  third 
Saturday  and  Sunday  of  May. 

Dated:  March  27. 1997. 
J.W.  Lockwood, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
Seventh  Coast  Guard  District. 
|FR  Doc.  97-8744  Filed  4-4-97;  8:45  am) 
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47  CFR  PART  101 

[CO  Docket  No.  92-297;  FCC  97-82] 

Use  of  the  28  GHz  and  31  GHz  Bands 
for  Local  Multipoint  Distribution 
Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  adopts  a 
Second  Report  and  Order,  Order  on 
Beconsideration  and  Fifth  Notice  of 
Proposed  Rulemaking  regarding  the  use 
of  the  28  GHz  and  31  GHz  Bands  for 
Local  Multipoint  Distribution  Service 
(LMDS).  The  Second  Report  and  Order 
designates  an  additional  300  megahertz 
of  spectrum  in  the  31  GHz  band  to 
LMDS  and  adopts  service  and 
competitive  bidding  rules  for  LMDS. 
The  Order  on  Reconsideration  denies 
petitions  for  reconsideration  of  the 
Commission's  dismissal  of  applications 
for  waiver  of  the  Commission's  point-to- 
point  rules  governing  the  28  GHz  band. 
These  portions  of  the  decision  will  be 
summarized  in  a  future  edition  of  the 
Federal  Register.  The  Fifth  Notice  of 
Proposed  Rulemaking  (Fifth  NPRM) 
seeks  comment  on  specific  rules  to  be 
applied  for  the  partitioning  and 
disaggregation  of  LMDS  licenses.  This 
action  is  taken  to  establish  a  record  from 
which  to  consider  procedural, 
administrative  and  operational  rules  for 
partitioning  and  disaggregating  LMDS 
licenses  and  to  reach  an  ultimate 
decision.  This  Fifth  NPRM  contains  new 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  It  will  be  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  under  the  PRA.  The  general 
public  is  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding. 
DATES:  Comments  are  due  on  or  before 
April  21, 1997,  and  reply  comments  are 
due  on  or  before  May  6, 1997.  Written 
comments  by  the  public  on  the 
proposed  information  collections  are 
due  by  April  21, 1997. 


ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234, 1919  M  Street, 
^4W.,  Washington,  DC  20554.  or  via  the 
Internet  to  dconway@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  James,  Private  Wireless  Division, 
(202)  418-0680.  Mark  Bollinger  or  Jay 
Whaley,  Auctions  Division,  (202)  418- 
0660,  or  Joe  Levin  or  Jane  Phillips, 
PoHcy  Division,  (202)  418-1310.  For 
additional  information  concerning  the 
information  collections  contained  in 
this  Fifth  NPRM,  contact  Dorothy 
Conway  at  202-418-0217,  or  via  the 
Internet  at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Fifth  NPRM  segment  of 
the  Second  Report  and  Order,  Order  on 
Reconsideration  and  Fifth  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
92-297,  FCC  97-62,  adopted  March  11, 
1997,  and  released  March  13. 1997.  The 
Second  Report  and  Order  portion  of  this 
decision  will  be  summarized  in  a  future 
edition  of  the  Federal  Register.  The 
complete  text  of  this  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW..  Washington,  DC,  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW., 
Suite  140,  Washington,  DC  20037. 

Paperwork  Reduction  Act 

1.  This  Fifth  NPRM  contains  a 
proposed  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  to  comment 
on  the  information  collections 
contained  in  this  Fifth  NPRM.  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  Public 
and  agency  comments  are  due  at  the 
same  time  as  other  comments  on  this 
Fifth  NPRM.  Comments  should  address: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
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collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  3060-0531. 

Title:  Redesignation  of  27.5  GHz 
Frequency  Band,  Establishing  Rules  and 
Policies  for  Local  Multipoint 
Distribution  (NPRM  CC  Docket  No.  92- 
297). 

Form  No.:  N/A. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  197. 

Estimated  Time  Per  Response:  21 
hours. 

Total  Annual  Burden:  3.132.5  hours. 

Total  Annual  Cost:  $205,800. 

Needs  and  Uses:  The  information 
requested  will  be  used  by  FCC 
personnel  to  determine  whether 
partitioning  and  disaggregation 
applicants  are  qualified  legally  and 
technically  to  be  licensed  to  use  the 
radio  spectrum. 

OMB  Approval  Number:  New 
Collection  (which  adds  respondents  to 
three  existing  collections  3060-0105, 
FCC  430;  3060-0068,  FCC  702;  3060- 
0623,  FCC  600). 

Title:  Redesignation  of  27.5  GHz 
Frequency  Band,  Establishing  Rules  and 
Policies  for  Local  Multipoint 
Distribution  (NPRM  CC  Docket  No.  92- 
297). 

FoiTn  No.:  FCC  Forms  430.  600,  and 
702. 

Type  of  Review:  New  collection. 

Respondents:  Potential  LMDS 
applicants. 

Number  of  Respondents;  Estimated 
Time  Per  Response  and  Total  Annual 
Burden:  If  the  proposed  changes  in  the 
Fifth  NPRM  are  adopted  the 
respondents  and  burden  for  the  FCC 
Form's  430,  600,  and  702  as  follows: 
The  FCC  430  has  1,900  respondents,  to 
be  increased  to  3,433;  the  estimated 
time  for  completion  is  2  hours  per 
respondent.  The  total  annual  burden  for 
the  FCC  430  is  now  3,800  hours,  and 
would  increase  to  6,866  hours.  "The  FCC 
600  has  194,769  respondents,  which 
would  be  increased  to  198.053.  The 
estimated  time  for  completion  is  4  hours 
per  respondent.  The  total  annual  burden 
is  currently  779,076.  This  figure  will  be 
increased  to  792,212  hours  if  the 
changes  proposed  in  the  Fifth  NPRM  are 
adopted.  The  Form  702  has  1,000 
respondents,  to  be  increased  to  2.644 
respondents.  The  estimated  time  for 
completion  is  5  hours  per  respondent. 
The  total  annual  burden  for  the  FCC  702 
is  now  5,000  hours  and  would  increase 
to  13,220  hours. 


Needs  and  Uses:  The  information  will 
be  used  by  Commission  personnel  to  • 
determine  if  the  licensee  is  a  qualifying 
entity  to  obtain  a  partitioned  license  or 
disaggregated  spectrum.  Additionally. 
the  information  will  be  used  by 
Commission  personnel  to  determine 
who  is  using  spectrum  and  thus 
maintain  the  integrity  of  the  spectrum. 

Synopsis  of  the  Fifth  Notice  of  Proposed 
Rulemaking 

2.  The  Commission  has  concluded  in 
the  Second  Report  and  Order  that  any 
LMDS  licensee  will  be  permitted  to 
partition  or  disaggregate  portions  of  its 
authorization.  As  part  of  the  next  phase 
of  our  LMDS  rulemaking,  the 
Commission  is  proposing  specific 
procedural,  administrative,  and 
operational  rules  to  ensure  effective 
implementation  of  the  general 
partitioning  and  disaggregation  rules 
adopted  in  the  Second  Report  and  Order 
for  LMDS.  It  is  the  Commission's 
tentative  view  that  a  more  complete 
delineation  of  these  partitioning  and 
disaggregation  mechanisms,  which  we 
hope  to  achieve  in  this  rulemaking,  will 
ensure  realization  of  the  competitive 
benefits  that  are  at  the  core  of  our 
partitioning  and  disaggregation  policy. 

3.  In  the  Fifth  NPRM  we  will  seek 
comment  as  to  how  various 
requirements  imposed  on  LMDS 
licensees  (e.g.,  construction 
requirements)  may  be  modified  if  such 
licensees  partition  or  disaggregate  their 
authorization.  We  seek  comment  as  to 
whether  partitioning  of  LMDS  licenses 
should  be  permitted  in  a  manner  similar 
to  the  rules  for  partitioning  we  have 
-adopted  for  broadband  PCS  Ucensees.  In 
addition,  we  seek  comment  as  to 
specific  procedural,  administrative,  and 
operational  rules  under  which  LMDS 
licensees  are  permitted  to  disaggregate 
their  licensed  spectrum. 

4.  We  seek  comment  on  the  following 
specific  aspects  of  partitioning  and 
disaggregation,  which  we  will  need  to 
address  in  order  to  administer  the 
general  partitioning  and  disaggregation 
rules  for  LMDS  licensees  that  we  have 
adopted  in  the  Second  Report  and 
Order.  For  example,  we  seek  comment 
as  to  whether  there  are  any  technical  or 
regulatory  constraints  unique  to  the 
LMDS  service  that  would  render  any 
aspects  of  ptartitioning  or  disaggregation 
impractical  or  administratively 
burdensome.  Further,  we  recognize  that 
there  are  special  competitive  bidding 
issues,  similar  to  those  raised  in  the 
broadband  personal  communications 
services  (PCS)  context,  that  must  be 
resolved  if  we  permit  partitioning  and 
disaggregation  for  LMDS.  We  address 
those  issues  separately  in  paragraphs  13 


through  15,  of  the  Second  Report  and 
Order. 

Available  License  Area 

5.  In  the  Partitioning  and 
Disaggregation  Report  and  Order,  (62  FR 
653,  January  6, 1997)  we  found  that 
allowing  partitioning  of  broadband  PCS 
licenses  along  any  service  area  defined 
by  the  parties  is  the  most  logical 
approach.  We  concluded  that  allowing 
the  parties  to  define  the  partitioned  PCS 
service  area  would  allow  licensees  to 
design  flexible  and  efficient  partitioning 
agreements  which  would  permit 
marketplace  forces  to  determine  the 
most  suitable  service  areas.  We  also 
foimd  that  requiring  PCS  partitioning 
along  county  lines  was  too  restrictive 
and  might  discourage  partitioning. 

6.  We  have  decided  to  base  LK&S 
hcenses  on  Basic  Trading  Area  (BTA) 
geographic  service  areas,  finding  that 
BTAs  are  logical  licensing  areas  for 
LMDS  because  they  comprise  areas 
within  which  consumers  have  a 
community  of  interest.  We  tentatively 
conclude  that  a  flexible  approach  to 
partitioned  areas,  similar  to  the  one  we 
adopted  for  broadband  PCS,  is 
appropriate  for  LMDS.  We  therefore 
firopose  to  permit  partitioning  of  LMDS 
Ucenses  based  on  any  license  area 
defined  by  the  parties.  We  seek 
comment  on  this  proposal,  and  in 
particular  on  whether  there  are  any 
technical  or  other  issues  unique  to  the 
LMDS  service  that  might  impede  the 
adoption  of  a  flexible  approach  to 
defining  the  partitioned  Ucense  area. 

Minimum  or  Maximum  Disaggregation 
Standards 

7.  We  seek  comment  as  to  whether  we 
should  augment  our  general  rule 
permitting  disaggregation  of  LMDS 
spectrum  in  order  to  establish  minimum 
disaggregation  standards.  We  seek  to 
determine  whether,  given  any  unique 
characteristics  of  LMDS,  technological 
and  administrative  considerations 
warrant  the  adoption  of  such  standards. 
We  seek  comment  as  to  whether  we 
should  adopt  standards  which  would  be 
flexible  enough  to  encourage 
disaggregation  while  providing  a 
standard  which  is  consistent  with  our 
technical  rules  and  by  which  we  would 
be  able  to  track  disaggregated  spectrum 
and  review  disaggregation  proposals  in 
an  expeditious  fashion. 

Combined  Partitioning  and 
Disaggregation 

8.  We  seek  comment  regarding 
whether  combined  partitioning  and 
disaggregation  should  be  permitted  for 
LMDS.  By  "combined"  partitioning  and 
disaggregation  we  refer  to  circumstances 
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in  which  a  licensee  would  be 
authorized,  for  example,  to  obtain  a 
license  for  a  portion  of  a  BTA  with  only 
a  portion  of  die  1.150  megahertz  license 
or  the  150  megahertz  license  involved  in 
the  disaggregation  of  spectrum.  As 
another  example,  the  licensee  could 
obtain  a  license  consisting  of  a 
partitioned  portion  of  one  or  more  other 
licenses  held  by  other  LMDS  providers 
and  a  disaggregated  portion  of  one  or 
more  other  licenses  held  by  other  LMDS 
providers.  We  tentatively  conclude  that 
we  should  permit  such  combinations  in 
order  to  provide  carriers  with  the 
flexibility  they  need  to  respond  to 
market  forces  and  demands  for  service 
relevant  to  their  particular  locations  and 
service  offerings. 

Construction  Requirements 

9.  hi  paragraphs  266-272  of  the  Order 
we  have  adopted  today  we  have 
promulgated  a  performance  standard 
under  which  a  licensee  must  make  a 
showing  of  substantial  service  at  the  end 
of  the  license  term.  In  the  case  of 
partitioned  LMDS  Ucenses,  we  pro{>ose 
that  the  partitionee  must  certify  that  it 
will  satisfy  the  same  construction 
requirements  as  the  original  licensee. 
The  partitionee  then  must  meet  the 
prescribed  service  requirements  in  its 
partitioned  area  while  the  partitioner  is 
responsible  for  meeting  those 
requirements  in  the  area  it  has  retained. 

10.  In  the  case  of  disaggregated  LMDS 
licenses,  we  propose  to  adopt  rules  for 
LMDS  licensees  similar  to  those 
disaggregation  certification  rules  we 
have  adopted  for  broadband  PCS.  (See 
Partitioning  and  IXsaggregation  Report 
and  Order,  at  paras.  61-63.)  Under  such 
a  certification  approach,  the 
disaggregating  parties  would  be  required 
to  submit  a  certification,  signed  by  both 
the  disaggregator  and  disaggregatee, 
stating  whether  one  or  both  of  the 
parties  will  retain  responsibility  for 
meeting  the  performance  requirement 
for  the  LMDS  market  involved.  If  one 
party  takes  responsibility  for  meeting 
the  periormance  requirement,  then 
actiial  performance  by  that  party  would 
be  taken  into  account  in  a  renewal 
proceeding  at  the  end  of  the  license 
term,  but  such  performance  would  not 
affect  the  status  of  the  other  party's 
hcense.  If  both  parties  agree  to  share  the 
responsibility  for  meeting  the 
performance  requirement,  then  the 
performance  of  each  of  the  parties 
would  be  taken  into  account  in  the 
respective  renewal  proceedings. 

License  Term 

11.  In  the  Order  we  have  adopted 
today  we  established  a  10-year  license 
term  for  LMDS  licenses.  In  this  Fifth 


NPRM  we  are  proposing  that  LMDS 
licenses  should  be  eligible  for  a  license 
renewal  expectancy  based  upon  the 
criteria  established  in  Section  22.940(a) 
of  the  Commission's  Rules. 

12.  In  the  Partitioning  and 
Disaggregation  Report  and  Order,  we 
found  that  allowing  parties  acquiring  a 
partitioned  license  or  disaggregated 
spectrum  to  "re-start"  the  license  term 
from  the  date  of  the  grant  of  the  partial 
assignment  application  could  allow 
parties  to  circumvent  our  established 
license  term  rules  and  unnecessarily 
delay  service.  We  seek  comment  as  to 
whether  our  LMDS  rules  should 
similarly  provide  that  parties  obtaining 
partitioned  LMDS  licenses  or 
disaggregated  spectrum  hold  their 
license  for  the  remainder  of  the  original 
Ucensee's  10-year  Ucense  term.  In 
addition,  we  seek  comment  as  to 
whether  LMDS  partitionees  and 
disaggregatees  should  be  afforded  the 
same  renewal  expectancy  as  we  have 
proposed  for  other  LMDS  licensees.  We 
tentatively  conclude  that  limiting  the 
license  term  of  the  partitionee  or 
disaggregatee  is  necessary  to  ensure  that 
there  is  maximum  incentive  for  parties 
to  pursue  available  spectrum  as  quickly 
as  practicable. 

Competitive  Bidding  Issues 

13.  Competitive  bidding  issues  similar 
to  those  in  broadband  PCS  arise  in  the 
context  of  LMDS  partitioning  and 
disaggregation.  Our  competitive  bidding 
rules  for  the  LMDS  service  include 
provisions  for  installment  payments  and 
bidding  credits  for  small  businesses  and 
businesses  with  average  annual  gross 
revenues  not  exceeding  $75  million.  We 
also  adopted  rules  to  prevent  unjust 
enrichment  by  such  entities  that  seek  to 
transfer  licenses  obtained  through  use  of 
one  of  these  special  benefits. 

14.  We  tentatively  conclude  that 
LMDS  partitionees  and  disaggregatees 
that  would  qualify  for  installment 
payments  should  be  permitted  to  pay 
their  pro  rata  share  of  the  remaining 
Government  obligation  through 
installment  payments.  We  seek 
comment  on  this  tentative  conclusion. 
We  further  invite  comment  as  to  the 
exact  mechanisms  for  apportioning  the 
remaining  Government  obligation 
between  the  parties  and  whether  there 
are  any  unique  circumstances  that 
would  make  devising  such  a  scheme  for 
LMDS  mwe  difficult  than  for  broadband 
PCS.  Since  LMDS  service  areas  are 
allotted  on  a  geographic  basis,  in  a 
manner  similar  to  broadband  PCS,  we 
propose  using  population  as  the 
ob)ective  measure  to  calculate  the 
relative  value  of  the  partitioned  area  and 
amount  of  spectrum  disaggregated  as  the 


objective  measure  for  disaggregation, 
and  we  seek  comment  on  this  proposal. 

15.  We  seek  comment  regarding 
whether  to  apply  unjust  enrichment 
rules  to  small  business  LMDS  licensees, 
or  LMDS  licensees  with  average  annual 
gross  revenues  not  exceeding  $75 
million,  that  partition  or  disaggregate  to 
larger  businesses.  Commenters  should 
address  how  to  calculate  unjust 
enrichment  payments  for  LMDS 
licensees  paying  through  installment 
payments  and  those  that  were  awarded 
bidding  credits  that  partition  or 
disaggregate  to  larger  businesses. 
Commenters  should  address  whether 
the  unjust  enrichment  payments  should 
be  calculated  on  a  proportional  basis, 
using  population  of  the  partitioned  area 
and  amount  of  spectrum  disaggregated 
as  the  objective  measures.  We  propose 
using  methods  similar  to  those  adopted 
for  broadband  PCS  for  calculating  the 
amount  of  the  unjust  enrichment 
payments  that  must  be  paid  in  such 
circumstances,  and  we  seek  comment 
on  this  proposal.  (See  Partitioning  and 
Disaggregation  Report  and  Order  at 
paras.  34-35). 

Licensing  Issues 

16.  We  propose  that  all  LMDS 
licensees  who  are  parties  to 
disaggregation  or  partitioning 
arrangements  must  comply  with  our 
technical  and  service  rules  estabUshed 
in  the  Order  we  are  adopting  today.  We 
also  propose  that  coordination  and 
negotiation  among  licensees  must  be 
maintained  and  applied  in  licensing 
involving  disaggregated  or  partitioned 
licenses. 

17.  We  propose  to  treat  the 
disaggregation  and  partitioning  of  LMDS 
licenses  to  be  types  of  assignments 
requiring  prior  approval  by  the 
Commission.  We  therefore  propose  to 
follow  existing  assignment  procedures 
for  disaggregation  and  partiticming. 
Under  this  proposal,  the  licensee  must 
file  FCC  Form  702  signed  by  both  the 
Ucensee  and  qualifying  entity.  The 
qualifying  entity  would  also  be  required 
to  file  an  FCC  Form  430  imless  a  current 
FCC  Form  430  is  already  on  file  with  the 
Commission. 

AdministratJTe  Matters 

18.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  Rules,  47  CFR 
Sections  1.415  and  1.419,  interested 
parties  may  file  comments  on  or  before 
April  21, 1997,  and  reply  comments  on 
or  before  May  5,  1997.  To  file  formally 
in  this  proceeding,  you  must  file  an 
original  plus  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 


Commissioner  to  receive  personal  copy 
of  your  comments,  you  must  file  an 
original  plus  nine  copies.  You  should 
send  comments  and  reply  comments  to 
Office  of  the  Secretary,  Federal 
Commimications  Commission, 
Washington,  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  N.W., 
Washington,  D.C.  20554. 

19.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission  Rules.  See 
generally  47  CFR  Sections  1.1202, 
1.1203,  and  1.1206(a). 

Initial  Regulatory  Flexibility  Analysis 

20.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act.  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  explected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  this  Fifth  NPRM,  but  they 
must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  IRFA.  The  Secretary  shall  send  a 
copy  of  this  Fifth  NPRM,  including  the 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.  Public  Law 
96-354,  94  Stat.  1164,  5  U.S.C.  Section 
601  et  seq.  (1981).<:. 

Initial  Regulatory  Flexibility  Act 
Statement 

21.  Need  for  and  Objectives:  Our 
objectives  are  to  afi'ord  licensees  the 
flexibility  to  disaggregate  and  partition 
their  licenses  so  as  to:  (1)  promote 
efficient  use  of  LMDS  spectrum  by 
leaving  determinations  regarding  the 
correct  size  of  licenses  to  the  licensees, 
who  are  in  the  best  position  to  analyze 
their  business  plans,  assess  new 
technology,  and  determine  customer 
demand,  (2)  encourage  more  rapid 
deployment  of  services  in  the  LMDS 
spectrum,  (3)  enable  licensees  to 
concentrate  on  core  areas  or  to  deliver 
services  to  isolated  complexes,  such  as 
rural  towns  or  university  campuses,  that 
do  not  lie  within  major  market  areas, 
and  (4)  provide  opportunities  for  small 
businesses  seeking  to  enter  the 
multichannel  video  programming 
distribution  and  local  telephony 
marketplaces. 
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22.  Lego/  Basis  for  Proposed  Rules: 
The  proposed  action  is  authorized 
under  the  Administrative  Procedure 
Act,  5  U.S.C.  §  553;  and  §§  4{i).  257. 
303(g),  303(r).  309(j)  and  332(a)  of  the 
Communications  Act  of  1934,  47  U.S.C. 
§§  154(i).  257.  303(g),  303(r),  309(j). 
332(a). 

23.  Description  and  Estimate  of  Small 
Entities  Subject  to  the  Rules:  The  service 
regulations  we  adopt  to  injplement 
LMDS  would  apply  to  all  entities 
seeking  an  LMDSiicense,  including 
small  entities.  In  addition,  the  in-region, 
temporary  eUgibifity  restrictions  we 
adopt  would  apply  to  qualifying  LECs 
and  cable  companies.  Finally,  the  rules 
we  adopt  to  designate  additional 
spectrum  for  LMDS  in  the  31.0-31.3 
GHz  band  would  apply  to  all  entities 
providing  incimibent  services  under 
existing  rules  for  31  GHz  services.  We 
consider  these  three  groups  of  afiected 
entities  separately  below. 

Estimates  of  Potential  Applicants  of 
LMDS 

24.  SEA  has  developed  definitions 
applicable  to  radiotelephone  companies 
and  to  pay  television  services.  We  are 
using  these  definitions  that  SEA  has 
developed  because  these  categories 
approximate  most  closely  the  services 
that  may  be  provided  by  LMDS 
licensees.  The  definition  of 
radiotelephone  companies  provides  that 
a  small  entity  is  a  radiotelephone 
company  employing  fewer  than  1,500 
persons.  (See  13  CFR  121.201,  Standard 
Industrial  Classification  (SIC)  4812.) 
The  definition  of  a  pay  television 
service  is  one  which  has  annual  receipts 
of  $11  milhon  or  less.  (SIC  4841) 

25.  The  size  data  provided  by  SEA  do 
not  enable  us  to  make  an  accurate 
estimate  of  the  number  of 
telecommunications  providers  which 
are  small  entities  because  it  combines 
all  radiotelephone  companies  with  500 
or  more  employees.  We  therefore  use 
the  1992  Census  of  Transportation, 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
which  is  the  most  recent  information 
available.  This  document  shows  that 
only  12  radiotelephone  firms  out  of  a 
total  of  1,178  such  firms  which  operated 
during  1992  had  1.000  or  more 
employees.  Likewise,  the  size  data 
provided  by  SEA  do  not  enable  us  to 
make  a  meaningful  estimate  of  the 
number  of  cable  and  i>ay  television 
providers  which  are  small  entities 
because  it  combines  all  such  providers 
with  revenues  of  $11  million  or  less.  We 
therefore  use  the  1992  Census  of 
Transportation,  Communications,  and 
Utilities  (Table  2D),  conducted  by  the 
Bureau  of  the  Census,  which  is  the  most 


recent  information  available.  This 
document  shows  that  only  36  of  1,788 
firms  providing  cable  and  pay  television 
service  have  a  revenue  of  greater  than 
$10  miUion.  Therefore,  the  majority  of 
LMDS  entities  to  provide  video 
distribution  and  telecommunications 
services  may  be  small  businesses  under 
SBA's  definition. 

26.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  LMDS  licensees,  which  is 
a  new  service  being  licensed  in  the 
Order.  The  RFA  amendments  were  not 
in  effect  until  shortly  before  the  Fourth 
Notice  of  Proposed  Rulemaking  [Fourth 
NPRM\  was  released,  and  no  data  has 
been  received  establishing  the  number 
of  small  businesses  associated  with 
LMDS.  However,  in  the  Third  Notice  of 
Proposed  Rulemaking  (Third  NPRM)  we 
proposed  to  auction  the  spectrum  for 
assignment  and  requested  information 
regarding  the  potential  number  of  small 
businesses  interested  in  obtaining 
LMDS  spectrum,  in  order  to  determine 
their  eligibility  for  special  provisions 
such  as  bidding  credits  and  installment 
payments  to  facilitate  participation  of 
small  entities  in  the  auction  process.  In 
the  Order  we  adopt  criteria  for  defining 
small  businesses  for  purposes  of 
determining  such  eligibility.  We  will 
use  this  definition  for  estimating  the 
potential  number  of  entities  applying  for 
auctionable  spectrum  that  are  small 
businesses. 

27.  As  discussed  in  Section  II.D.2.e  of 
the  Order,  we  adopt  criteria  for  defining 
small  businesses  and  other  eligible 
entities  for  purposes  of  defining 
eligibility  for  bidding  credits  and 
installment  payments.  We  define  a 
small  business  as  an  entity  that,  together 
with  affiliates  and  controlUng 
principals,  has  average  gross  revenues 
not  exceeding  $40  million  for  the  three 
preceding  years  (paras.  345  and  348  of 
the  Order).  Additionally,  bidding  credits 
and  installment  payments  are  available 
to  applicants  that,  together  with 
affiliates  and  controlling  principals, 
have  average  gross  revenues  for  the 
three  preceding  years  of  more  than  $40 
milUon  but  not  more  than  $75  million 
(paras.  349  and  358  of  the  Order). 

28.  SBREFA  was  not  in  effect  until  the 
record  in  the  Third  NPRM  closed,  and 
we  did  not  seek  comment  on  the 
potential  number  of  prospective 
applicants  for  LMDS  that  might  qualify 
as  small  businesses.  Therefore,  we  are 
unable  to  predict  accurately  the  number 
of  apphcants  for  LMDS  that  would  fit 
the  definition  of  a  small  business  for 
competitive  bidding  purposes.  However, 
using  the  definition  of  small  business 
we  adopted  for  auction  eligibility,  we 
can  estimate  the  number  of  applicants 
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that  are  small  businesses  by  examining 
the  nimiber  of  applicants  in  similar 
services  that  qualified  as  small 
businesses.  For  example,  MDS 
authorizes  non-common  carrier  services 
similar  to  what  may  be  developed 
through  LMDS.  The  MDS  rules  provide 
a  similar  definition  of  a  small  business 
as  an  entity  that,  together  with  its 
affiliates,  has  annual  gross  revenues  for 
the  three  proceeding  years  not  in  excess 
of  $40  million.  A  total  of  154 
appUcations  were  received  in  the  MDS 
auction,  of  which  141.  or  92  percent, 
quahfied  as  small  businesses. 

29.  We  plan  to  issue  2  licenses  for 
each  of  the  492  BTAs.  excluding  New 
York,  that  are  the  geographic  basis  for 
licensing  LMDS.  Thus,  984  licenses  will 
be  made  available  for  authorization  in 
the  LMDS  auction.  Inasmuch  as  92 
percent  of  the  applications  were 
received  in  the  MDS  auction  were  from 
entities  qualifying  as  small  businesses, 
we  anticipate  receiving  at  least  the  same 
bom  LMDS  applicants  interested  in 
providing  non-common  carrier  services. 

30.  There  is  only  one  company. 
CellularVision.  that  is  currently 
providing  LMDS  video  services. 
Although  the  Commission  does  not 
collect  data  on  annual  receipts,  we 
assume  that  CellularVision  is  a  small 
business  under  both  the  SBA  definition 
and  our  proposed  auction  rules. 

31.  Reporting,  Recordkeeping,  and 
Other  Compliance  Requirements:  Under 
the  proposal  contained  in  the  Fifth 
NPRM:  (1)  acquisitions  by  partitioning 
or  disaggregation  will  be  treated  as 
assignments  of  a  license  and  will 
require  the  parties  to  seek  prior 
approval  of  the  Commission:  (2)  the 
parties  will  be  required  to  identify 
which  of  them  will  be  responsible  for 
complying  with  the  construction 
requirements  set  forth  in  the  Second 
Report  and  Order  we  have  adopted 
today,  and  to  submit  a  certification  to 
that  effect,  signed  by  both  parties,  (3) 
parties  failing  to  meet  their  construction 
requirement  obligations  will  be  subject 
to  forfeiture  of  their  license;  and  (4) 
licensees  afforded  bidding  preferences 
and  other  benefits  available  to  small 
entities  will  be  subject  to  the 
Commission's  unjust  enrichment  rules 
should  they  partition  or  disaggregate  to 
entities  that  are  not  small  businesses.  If 
adopted,  this  proposal  would  apply  to 
all  LMDS  licensees  and  all  entities  that 
attempt  to  acquire  an  LMDS  license  by 
means  of  partitioning  or  disaggregation. 
We  request  comment  on  how  these 
requirements  can  be  modified  to  reduce 
the  burden  on  small  entities  and  still 
meet  the  objectives  of  the  proceeding. 

32.  Significant  Alternatives 
Minimizing  the  Significant  Economic 


Impact  on  a  Substantial  Number  of 
Small  Entities  (Consistent  with  the 
Stated  Objectives:  We  have  not 
identified  any  significant  alternatives 
that  would  minimize  the  significant 
economic  impact  on  small  entities  that 
are  consistent  with  the  stated  objectives 
to  allow  a  flexible  approach  to 
partitioning  and  disaggregation  of 
LMDS.  We  tentatively  conclude  that  a 
flexible  approach  affords  providers, 
including  small  businesses,  the  ability 
to  respond  to  market  forces  and 
demands  for  service  relevant  to  their 
particular  locations  and  service 
ofTerings. 

The  regulatory  burdens  we  have 
imposed  on  LMDS  Ucensees  with 
respect  to  assignments  and  buildout 
certifications,  as  well  as  unjust 
enrichment,  are  necessary  in  order  to 
ensure  that  the  public  receives  the 
benefits  of  iimovative  new  services  in  a 
prompt  and  efficient  maimer.  We  seek 
comment  on  any  significant  alternatives 
that  are  consistent  with  the  objectives  in 
the  NPRM. 

33.  Federal  Rules  That  Overlap, 
Duplicate,  or  Conflict  with  These 
Proposed  Rules:  None. 

List  of  Subjects  in  47  CFR  Part  101 

Communications  common  carriers. 
Radio,  Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 

William  F.  Galon. 

Acting  Secretary. 

[PR  Doc.  97-8775  Filed  4^-97:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AB73 

Endar>9ered  and  Threatened  Wildlife 
and  Plants,  Notice  of  Reopening  of 
Comment  Period  on  Proposed 
Endangered  Status  for  the  Peninsular 
Ranges  Population  of  the  Desert 
Bighorn  Sheep 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule,  notice  of 

reopening  of  comment  period. 

summary:  The  Fish  and  Wildlife  Service 
(Service),  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
provides  notice  of  reopening  of  the 
comment  period  for  the  proposed 
endangered  status  for  the  Peninsular 
Ranges  population  of  desert  bighorn 


sheep  [Ovis  canadensis).  The  comment 
period  has  been  reopened  to  acquire 
additional  information  from  interested 
parties,  and  to  resume  the  proposed 
listing  action.  In  addition,  the  Service  is 
seeking  public  comment  on  various 
articles  and  reports  concerning  the 
distinctiveness  and  status  of  bighorn 
sheep  in  the  Peninsular  Ranges. 
DATES:  The  public  comment  period 
closes  May  7. 1997.  Any  comments 
received  by  the  closing  date  will  be 
considered  in  the  final  decision  on  this 
proposal. 

AOOfSSSES:  Written  comments, 
materials  and  data,  and  available  reports 
and  articles  concerning  this  proposal 
should  be  sent  directly  to  the  Field 
Supervisor,  Carlsbad  Field  Office.  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West.TIarlsbad.  California 
92008.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Sorensen,  at  the  address  listed 
above  (telephone  760/431-9440, 
facsimile  760/431-9618). 

SUPPI.EMENTARY  INFORMATION: 

Background 

The  Peninsular  Ranges  population  of 
the  desert  bighorn  sheep  occurs  along 
desert  slopes  of  the  Peninsular  Ranges 
frt>m  the  vicinity  of  Palm  Springs, 
California,  into  northern  Baja  California, 
Mexico.  Depressed  recruitment,  habitat 
loss  and  degradation,  disease,  loss  of 
dispersal  corridors,  and  random  events 
(e.g.,  drought)  affecting  small 
populations  threaten  the  desert  bighorn 
sheep  in  the  Peninsular  Ranges. 

On  May  8,  1992.  the  Service 
published  a  rule  proposing  endangered 
status  for  the  Peninsular  Ranges 
population  of  the  desert  bighorn  sheep 
(57  FR  19837).  The  original  comment 
period  closed  on  November  4,  1992.  The 
Service  was  unable  to  make  a  final 
listing  determination  regarding  the 
bighiom  sheep  because  of  a  limited 
budget,  other  endangered  species 
assignments  driven  by  court  orders,  and 
higher  listing  priorities.  In  addition,  a 
moratorium  on  listing  actions  (Public 
Law  104-6),  which  took  effect  on  April 
10, 1995,  stipulated  that  no  funds  could 
be  used  to  make  final  listing  or  critical 
habitat  determinations.  Now  that 
funding  has  been  restored,  the  Service  is 
proceeding  with  a  final  determination 
for  the  Peninsular  Ranges  population  of 
the  desert  bighorn  sheep. 

Ehie  to  the  length  of  time  that  has 
elapsed  since  the  close  of  the  initial 
comment  period,  changing  procedural 


Federal  Register  /  Vol.  62.  No.  66  /  Monday,  April  7,  1997  /  Proposed  Rules  16519 


and  biological  circumstances  and  the 
need  to  review  the  best  scientific 
information  available  during  the 
decision-making  process,  the  comment 
period  is  being  reopened.  Moreover,  this 
proposed  listing  of  a  population  of 
desert  bighorn  sheep  must  be  consistent 
with  Service  policy  published  on 
February  7. 1996,  regarding  the 
recognition  of  distinct  vertebrate 
population  segments  (61  FR  4722).  This 
policy  requires  that  distinct  population 
segments  be  discrete  from  other 
populations  of  the  species,  be 
biologically  and/or  ecologically 
significant  to  the  species,  and  meet  the 
standards  of  a  endangered  or  threatened 
species  under  section  4(a)  of  the  Act.  In 
this  regard,  the  following  recent  articles 
and  reports  contained  in  Service  files, 
including  other  non-cited  information, 
are  available  for  public  review: 
Berger.  J.  1990.  Persistence  of 
different-sized  populations:  An 
empirical  assessment  of  rapid 
extinctions.  Conservation  Biology  4:91- 
98. 

Bleich,  V.  C.  J.  D.  Wehausen,  and  S. 
A.  HoU  1990.  Desert-dwelling  moimtain 
sheep:  Conservation  impUcations  of  a 
naturally  fragmented  distribution. 
Conservation  Biology  4:383-390. 

Bleich.  V.  C.  J.  D.  Wehausen.  R.  R. 
RameyU.  and  J.  L.  Rechel  1997. 
Metapopulation  theory  and  mountain 
sheep:  Implications  for  conservation. 
Pages  353-373  in  D.  R.  McCullough, 
editor.  Metapopulations  and  Wildlife 
Conservation,  Island  Press.  Washinirton 
D.C. 

Bighorn  Institute  1996.  Sununary  of 
the  San  Jacinto  Mountains  helicopter 
survey  of  Peninsular  bighorn  sheep, 
unpublished  report,  2  pp. 

Bighorn  Institute  1996.  Sununary  of 
the  Santa  Rosa  Mountains  helicopter 
survey  of  Peninsular  bighorn  sheep, 
impublished  report,  3  pp. 

Boyce.  W.  M.,  P.  W.  Hedrick,  N.  E. 
Muggli-Cockett.  S.  Kalinowski,  M.  C.  T. 
Penedo,  and R.  R.  RameyU  1997. 
Genetic  variation  of  major 
histocompatibility  complex  and 
microsatellite  lod:  A  comparison  in 
bighorn  sheep.  Genetics  145:421-433. 

DeForge,  J.  R..  E.  M.  Barrett.  S.  D. 
Ostermann,  M.  C.  Jorgensen.  and  S.  G. 
Torres  1995.  Population  dynamics  of 
Peninsular  bighorn  sheep  in  the  Santa 
Rosa  Mountains,  California.  Desert 
Bighorn  Council  Trans.  39:50-57. 

R.  R.  RameyU  1995.  Mitochondrial 
DNA  variation,  population  structiue, 
and  evolution  of  mountain  sheep  in  the 
south-western  United  States  and 
Mexico.  Molecular  Ecology  4:429-439. 

Rubin,  E.,  and  W.  Boyce  1996.  Results 
of  helicopter  survey  conducted  in  Anza- 


Borrego  Desert  State  Park,  unpublished 
memo  to  Steve  Torres  (CDFG  Bighorn 
Sheep  Coordinator)  and  project 
-  collaborators.  6  pp. 

Wehausen,  f.  D.,  and  R.  R.  RameyU 
1993.  A  morphometric  reevaluation  of 
the  Peninsular  bighorn  subspecies. 
Desert  Bighorn  Council  Trans.  37:1-10. 

Regarding  the  above  articles  and 
repKJrts,  the  Service  particularly  seeks 
information  concerning; 

(1)  The  biological  and  ecological 
distinctiveness  of  bighorn  sheep  in  the 
Peninsular  Ranges  fit)m  other 
populations  of  bighorn  sheep; 

(2)  other  biological,  commercial,  or 
other  relevant  data  on  any  threat  (or  lack 
thereof)  to  bighorn  sheep  in  the 
Peninsular  Ranges;  and 

(3)  the  current  size,  number,  or 
distribution  of  bighorn  sheep 
populations  in  the  Peninsular  Ranges. 

Written  comments  may  now  be 
submitted  until  (May  7, 1997)  to  the 
Service  office  in  the  ADDRESSES  section. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531efse<7.). 

Dated:  April  1, 1997. 
Thomas  ).  Dwyer, 
Regional  Director.  Region  1. 
[FR  Doc.  97-8779  Filed  4-4-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
AdministFBtion 

50  CFR  Part  229 

[Docket  No.  970129015-7072-02;  I.D. 
031997B] 

R1N0684-AI84 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Hshing  Operations; 
Atlantic  Large  Whale  Take  Reduction 
Plan  Regulations 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  by  this  action  proposes 
a  take  reduction  plan  and  implementing 
regulations  to  reduce  serious  injiuy  and 
mortality  of  four  large  whale  stocks  that 
occur  incidental  to  certain  fisheries.  The 
whales  stocks  consist  of  the  North 
Atlantic  right  whale  [Eubalaena 
glacialis).  Western  North  Atlantic  stock, 
hiunpback  whale  (Megaptera 


novaeangliae).  Western  North  Atlantic 
stock,  fin  whale  [Baiaenoptera 
physalus).  Western  North  Atlantic  stock, 
and  minke  whale  {Baiaenoptera 
acutorostrata),  Canadian  East  Coast 
stock.  Covered  by  the  proposed  plan  an 
fisheries:  for  multiple  species,  including 
monkfish  and  dogfish  in  the  New 
England  MuUispecies  sink  gillnet 
fishery;  for  multiple  species  in  the  U.S. 
mid-Atlantic  coastal  gillnet  fisheries;  for 
lobster  in  the  Gulf  of  Maine  and  U.S. 
mid-Atlantic  trap/pot  fisheries;  and  for 
sharks  in  the  Southeastern  U.S.  Atlantic 
driftnet  fishery.  NMFS  seeks  comments 
on  this  proposed  plan  and  the  proposed 
regulations  to  implement  the  plan. 
DATES:  Comments  on  the  proposed  plan 
and  proposed  regulations  to  implement 
the  plan  must  be  received  by  May  15, 
1997. 

ADDRESSES:  Send  comments  to  Chief. 
Marine  Mammal  Division.  Office  of 
Protected  Resources.  National  Marine 
Fisheries  Service,  1315  East- West 
Highway,  Silver  Spring,  MD  20910- 
33226.  Copies  of  the  Team  Report  and 
draft  Environmental  Assessment  (EA) 
may  be  obtained  by  written  request  firom 
the  Office  of  Protected  Resources,  or  by 
telephoning  one  of  the  contacts  listed 
under  FOR  FURTHER  MFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Thounhurst,  NMFS,  Northeast  Region, 
508/281-9368;  Bridget  Mansfield. 
NMFS.  Southeast  Region.  813/570- 
5312;  or  Michael  Payne,  NMFS,  Office 
of  Protected  Resources,  301/713-2322. 

SUPPl^MENTARY  INFORMATION: 

Background 

Since  it  was  first  passed  in  1972,  one 
of  the  imderlying  goals  of  the  Marine 
Mammal  Protection  Act  (MMPA)  has 
been  to  reduce  the  incidental  serious 
injury  and  mortaUty  of  marine  mammals 
permitted  in  the  coiuse  of  conunercial 
fishing  operations  to  insignificant  levels 
approaching  a  zero  mortality  and 
serious  injury  rate  (section  101(a)(2)  of 
the  MMPA).  The  1994  Amendments  to 
the  MMPA  reaffirm  this  Zero  Mortality 
Rate  Goal  (ZMRG)  (section  118  {h)[\)). 

To  facilitate  reduction  of  incidental 
serious  injury  and  mortality  to  high 
priority  marine  mammal  stocks,  section 
118(f)  requires  NMFS  to  develop  and 
implement  a  take  reduction  plan  to 
assist  in  the  recovery  or  to  prevent  the 
depletion  of  each  strategic  stock  that 
interacts  with  a  Category  I  or  n  fishery. 
Category  I  or  n  fisheries  are  fisheries 
that  have  frequent  or  occasional 
incidental  mortality  and  serious  injury 
of  marine  mammals,  res|>ectively.  A 
strategic  stock  is  a  stock:  (1)  For  which 
the  level  of  direct  human-caused 
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mortality  exceeds  the  p>otential 
biological  removal  fPBR)  level;  (2) 
which  is  declining  and  is  likely  to  be 
listed  under  the  Endangered  Species  Act 
(ESA)  in  the  foreseeable  hiture;  or  (3) 
which  is  listed  as  a  threatened  or 
endangered  species  under  the  ESA  or  as 
a  depleted  species  under  the  MMPA. 
The  immediate  goal  of  a  take  reduction 
plan  (TRP)  is  to  reduce,  within  6 
months  of  its  implementation,  the 
mortality  and  serious  injury  of  strategic 
stocks  incidentally  taken  in  the  course 
of  commercial  fishing  operations  to 
below  the  PBR  levels  established  for 
such  stocks.  The  long-term  goal  of  the 
plan  is  to  reduce,  within  5  years  of  its 
implementation,  the  incidental 
mortality  and  serious  injury  of  strategic 
marine  mammals  taken  in  the  course  of 
commercial  fishing  operations  to 
insignificant  levels  approaching  a  zero 
moitality  and  serious  injury  rate. 

NMFS  established  the  Atlantic  Large 
Whale  Take  Reduction  Team  (Team  or 
ALWTRT)  on  August  6.  1996  (61  FR 
40819)  to  prepare  a  draft  Atlantic  Large 
Whale  Take  Reduction  Plan  to  reduce 
takes  of  humpback,  fin  and  right  whales, 
which  are  listed  as  endangered  species 
under  the  ESA  (and  are  thus  considered 
strategic  stocks  under  the  MMPA)  by 
commercial  fisheries.  Although  miiike 
whales  are  not  considered  strategic  at 
this  time,  the  Team  was  also  asked  to 
consider  measures  that  would  reduce 
takes  of  minka  whales.  The  Team 
prepared  a  report  and  submitted  it  to 
NMFS;  a  more  complete  discussion  of 
the  Team  Report  and  associated 
recommendations  is  provided  below. 

The  New  England  Multispedes  sink 
gillnet  fishery  is  a  Category  I  fishery  that 
has  an  historical  incidental  bycatch  of 
humpback,  minke,  and  possibly  fin 
whales.  This  gear  type  has  been 
dociunented  to  take  right  whales  in 
Canadian  waters.  Additionally, 
entanglements  of  right  whales  in 
unspecified  gillnets  have  been  recorded 
historically  for  U.S.  waters,  although 
U.S.  sink  gillnets  have  not  been 
conclusively  identified  as  having  taken 
right  whales.  The  Gulf  of  Maine/U.S. 
mid-Atlantic  lobster  trap/pot  fishery  is  a 
Category  I  fishery  that  has  an  historical 
incidental  bycatch  of  right,  humpback, 
fin  and  minke  whales.  The  mid- Atlantic 
coastal  gillnet  fisheries  are  considered  a 
Category  D  fisheries  complex  that  has  an 
historical  incidental  bycatch  of 
himipback  whales.  The  Southeastern 
U.S.  Atlantic  drift  gillnet  fishery  for 
sharks  is  a  Category  n  fishery  that  is 
believed  to  be  responsible  for  bycatch  of 
at  least  one  right  whale.  These  fisheries 
are  therefore  addressed  in  this  proposed 
Atlantic  Large  Whale  Take  Reduction 
Plan  (ALWTRP  or  Plan).  The  pelagic 


drift  gillnet  fishery  has  recorded  takes  of 
large  whales,  but  those  interactions  are 
not  being  addressed  in  this  Plan,  since 
it  will  be  addressed  in  the  Atlantic 
Offshore  Cetacean  Take  Reduction  Plan, 
which  is  being  developed. 

In  addition,  the  Team  Report 
identified  several  other  fisheries 
operating  on  the  U.S.  Atlantic  Coast 
which  either  use  gear  similar  in 
construction  to  gear  used  by  the 
fisheries  covered  by  this  proposed  plan, 
and  may  therefore  represent  similar 
entanglement  threat,  or  which  may  have 
doounented  serious  injiu7  or  mortality 
entanglements  of  right,  humpback,  fin 
and/or  minke  whales.  These  fisheries 
include  the  tuna  hand  line/hook-and- 
line  fishery,  groundfish  (bottom) 
longline/hook-and-line  fishery,  surface 
gillnet  fishery  for  small  pelagic  fishes, 
pot  fisheries  other  than  lobster  pot. 
finfish  staked  trap  fisheries,  and  weir/ 
stop  seine  fisheries.  Currently,  these 
fisheries  are  either  classified  as  Category 
in  or  are  unclassified.  NMFS  is 
considering  the  appropriateness  of  these 
classifications  and  may  impose  gear- 
marking  requirements  and/or 
restrictions  on  some  or  all  of  these  other 
fisheries  in  the  final  plan.  NMFS 
spedficaily  invites  comments  on 
whether  these  other  fisheries  utiUze  the 
same  or  similar  gear  as  the  fisheries 
considered  in  this  plan,  whether  the 
gear  is  fished  in  a  manner  which  causes 
or  has  the  potential  to  cause  serious 
injury  or  mortality  to  marine  mammals, 
whether  efficient  administration, 
effective  enforcement  or  similar 
considerations  warrant  uniform 
regulations  for  similar  gear  types,  and 
whether  the  gear-marking  requirements 
and/or  other  restrictions  should  apply  to 
all  fisheries  using  similar  gear. 

The  Team  was  tasked  with  developing 
a  draft  plan  for  reducing  mortality  and 
serious  injury  to  strategic  large  whale 
stocks,  and  minke  whales  if  time 
permitted,  in  the  specified  fisheries.  The 
Team  included  representatives  of 
NMFS,  the  Mari^ne  Mammal 
Commission,  Maine  Department  of 
Marine  Resources,  Massachusetts 
Division  of  Marine  Fisheries,  Rhode 
Island  Division  of  Fish  and  WildHfe, 
Maryland  Department  of  Natural 
Resources,  Virginia  Marine  Resources 
Commission.  North  Carolina  Division  of 
Marine  Fisheries.  Georgia  Department  of 
Natural  Resources.  Florida  Department 
of  Environmental  Protection.  New 
England  Fishery  Management  Council. 
Mid-Atlantic  Fishery  Management 
Council,  environmental  organizations, 
academic  and  scientific  organizations, 
and  participants  in  the  fisheries 
considered  in  this  plan.  In  selecting 
these  team  members,  NMFS  sought  an 


equitable  balance  among  representatives 
of  resource  user  and  non-user  interests. 

The  team  met  six  times  between 
September  1996  and  January  1997  and 
submitted  a  report  to  NMFS  on  February 
5, 1997  (Although  the  report  was 
entitled  "Draft  Large  Whale  Take 
Reduction  Plan",  consensus  was  not 
reached.  Consequently,  it  is  referred  to 
as  the  "ALWTRT  Report"  or  "Team 
Report").  While  consensus  was  not 
reached,  the  Team  provided  a 
significant  and  useful  framework  for 
NMFS  to  develop  this  proposed 
ALWTRP  and  the  associated 
implementing  regulations.  The  report 
submitted  by  the  Team  includes:  (1)  A 
review  of  the  ciurent  information  on  the 
status  of  the  affected  strategic  marine 
manunal  stocks;  (2)  descriptions  of  the 
New  England  multispecies  sink  gillnet 
fishery,  the  mid-Atlantic  coastal  gillnet 
fisheries,  the  Gulf  of  Maine  and  U.S. 
mid-Atlantic  lobster  trap/pot  fisheries, 
and  the  Southeastern  U.S.  Atlantic  drift 
gillnet  fishery  for  sharks;  (3)  comments 
on  potential  measiues  to  reduce  the 
bycatch  of  large  whales;  and  (4)  other 
corrunents  regarding  research  needs  for 
implementation  of  the  plan. 

NMFS  evaluated  the  Team  Report  and 
subsequent  comments  submitted  by 
team  members  in  developing  this 
proposed  ALWTRP.  NMFS  considered 
possible  take  reduction  measures  in 
terms  of  their  potential  effectiveness 
toward  reaching  both  the  6-month  and 
the  5-year  goals.  This  ALWTRP  includes 
specific  take  reduction  goals  as  well  as 
means  to  monitor  progress  toward  those 
goals. 

Take  Reduction  Goals 

Most  of  the  measures  in  this  proposed 
plan  focus  on  ways  to  reduce  the  risk  of 
serious  injury  and  mortality  to  right 
whales,  both  because  the  right  whale's 
population  status  is  more  critical  than 
that  of  either  humpback  or  fin  whales, 
and  because  right  whales  are  the  only 
endangered  large  whale  in  U.S.  Atlantic 
waters  for  which  PBR  is  known  to  be 
exceeded.  The  proposed  measures  are 
also  expected  to  reduce  the  risk  of 
serious  injury  and  mortality  to 
humpback  and  fin  whales  due  to 
entanglement,  and  may  reduce  the  same 
risks  for  minke  whales.  There  is  overlap 
in  several  areas  where  fishing  occius 
and  where  right,  humpback,  fin  and 
minke  whales  are  also  known  to  occur, 
although  concurrent  use  of  these  areas 
by  all  species  does  not  occur  during 
much  of  the  year.  Therefore,  certain 
measures  directed  at  reducing  right 
whale  entanglements  (such  as  required 
gear  modifications)  are  proposed  to  be 
expanded  to  year-round  coverage 
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beginning  in  1998  to  be  effective  for  all 
species  considered  by  the  Plan. 

Some  entanglements  of  large  whales 
were  observed  by  the  NMFS  sea 
sampling  program;  however,  most 
records  come  from  reports  from  various 
sources  such  as  small  vessel  operators. 
Limitations  of  the  available 
entanglement  data  include:  (1)  Not  all 
observed  events  are  reported;  (2)  most 
repwrts  are  opportimistic  rather  than 
from  systematic  data  collection; 
consequently,  conclusions  cannot  be 
made  regarding  actual  entanglement 
levels;  (3)  identifying  gear  tyi>e  or  the 
fishery  involved  is  often  problematic; 
and  (4)  identifying  the  location  where 
the  entanglement  first  occurred  is  often 
difficult  since  the  first  observation 
usually  occiu^  after  the  animal  has  left 
the  original  location. 

Right  Whdes 

Based  on  data  from  1991  through 
1995,  U.S.  fishing  gear  is  estimated  to  be 
responsible  for  approximately  35 
percent  (6  events)  of  known  human- 
caused  serious  injury  and  mortality  to 
right  whales,  while  Canadian  fisheries 
are  estimated  to  be  responsible  for  18 
pwcent  (3  events);  the  remaining  47 
percOTit  (8  events)  is  attributed  to  ship 
strikes.  The  MMPA  requires  that  TRPs 
include  measures  to  reduce  takes  of 
strategic  marine  mammals  incidental  to 
U.S.  commercial  fisheries  to  below  PBR 
levels. 

NMFS  estimates  that  a  minimum  of 
1.2  right  whales  from  the  western  North 
Atlantic  stock  are  seriously  injured  or 
killed  annually  by  entanglement  in  U.S. 
fishing  gear.  Of  those  entangled  whales, 
lobster  ge§r  is  estimated  to  have 
entangled  an  aimua)  average  of  0.4 
whales  over  the  last  5  years.  The 
Southeastern  U.S.  drift  gillnet  fishery 
for  sharks  is  assumed  to  have  entangled 
an  annual  average  of  0.2  whales  over  the 
same  period.  Whales  entangled  in 
unidentified  gillnet  gear  have  been 
observed.  The  pelagic  drift  gillnet 
fishery  is  estimated  to  be  responsible  for 
0.4  fishery-induced  mortalities  and 
serious  injuries  of  right  whales 
annually.  The  remaining  known 
entanglements  are  from  unknown 
fisheries.  With  the  exception  of  the 
swordfish  driftnet  take,  which  was 
doomiented  by  the  NMFS  observer 
pro-am.  these  entanglement  rates  are 
considered  minimum  estimates  based 
on  known  events.  Unobserved 
entanglements  are  known  to  occur, 
based  on  observed  scarred  animals. 
These  entanglements  may  be 
unobserved  because  less  serious 
entanglements  may  be  brief  in  duration, 
mortality  may  be  rapid,  or  the 
entanglement  may  occur  in  an  area 


where  there  is  little  sighting  effort  (and, 
consequently,  lower  chances  of 
observation  and  reporting).  NMFS  is 
unable  to  estimate  the  number  of  these 
unobserved  events. 

NMFS  has  determined  that  to  meet 
the  6-month  goal  set  by  the  MMPA  to 
reduce  takes  by  commercial  fisheries  to 
below  the  PBR  level  of  0.4  for  this  stock, 
the  probability  of  entanglement  of  right 
whales  by  all  U.S.  Atlantic  fisheries 
must  be  reduced  by  more  than  67% 
(from  1.2  to  less  than  0.4).  Reduction  of 
takes  in  the  pelagic  drift  gillnet  fishery 
wrill  be  considered  in  the  Atlantic 
Offshore  Cetacean  Take  Reduction  Plan 
(AOCTRP).  A  draft  AOCTRP  was 
submitted  to  NMFS  on  November  25, 
1996,  and  publication  of  the  proposed 
plan  in  the  Federal  Register  is  expected 
in  the  near  future. 

NMFS  estimates  annual  serious  injury 
and  mortality  rates  based  on  a  5-year 
period.  Expected  rates  of  entanglement 
diuing  any  6-month  period  may  vary 
bom  the  5-year  aimual  average.  This 
variation  may  be  most  pronounced 
where  the  sample  size  is  particularly 
small,  as  is  the  case  with  right  whale 
entanglements.  Consequently,  it  will  be 
difficult  to  establish  whether  the  goal  of 
reducing  incidental  takes  of  right 
whales  to  below  the  PBR  level  is 
achieved  within  6  months  of  the  plan  is 
implemented.  Since  the  PBR  level  for 
right  whales  is  0.4,  if  more  than  two 
serious  injuries  or  mortafities  incidental 
to  commercial  fishing  operations  occur 
within  5  years  after  the  plan  is 
promulgated,  then  the  PBR  goal  will  not 
have  been  achieved. 

Progress  toward  the  5-year  goal  may 
be  more  feasible  to  monitor  than  that 
toward  the  6-month  goal.  However, 
defining  the  5-year  goal  is  somewhat 
more  difficult,  since  at  this  time,  NMFS 
has  not  issued  a  final  quantitative 
definition  for  ZMRG.  NMFS  expects  to 
address  the  regulatory  definition  of 
ZMRG  in  the  near  future.  However, 
more  than  one  incident  of  serious  injxny 
or  mortality  in  the  fisheries  covered 
under  the  ALWTRP  (which  does  not 
include  all  fisheries)  diuing  the  first  3 
years  after  the  plan  is  implemented 
would  be  a  strong  indicator  that  the 
plan  was  not  achieving  its  goals.  Right 
whale  entanglement  rates  are  proposed 
to  be  monitOTed  as  described  below. 

Humpback  Whales 

NMFS  has  determined  that  a 
reduction  in  take  for  the  western  North 
Atlantic  stock  of  humpback  whales  is 
not  required  to  meet  the  6-month  goal, 
because  the  estimated  annual  serious 
injury  and  mortahty  level  due  to 
entanglement  (in  the  four  fisheries 
groups  covered  in  this  plan)  for  this 


stock  (3.4  minimum  annual  average  for 
1991-1995)  is  below  the  stock's  PBR 
level  of  9.7. 

As  with  right  whales,  a  quantitative 
goal  to  achieve  the  5-year  goal  of  ZMRG 
for  hiunpback  whales  cannot  be 
prescribed  until  ZMRG  has  been  defined 
in  terms  other  than  "insignificant  levels 
approaching  a  zero  mortality  rate."  If 
entanglement  rates  are  observed  to  be 
reduced,  progress  toward  ZMRG  would 
be  assumed,  but  could  not  be  assessed 
more  accurately  until  ZMRG  is  defined 
more  precisely.  The  humpback  whale 
entanglement  rate  is  proposed  to  be 
monitored  as  described  below. 

Fin  Whales 

Although  serious  injury  and  mortality 
due  to  entanglement  has  been 
dociunented  for  this  stock  of  fin  whales 
over  the  1991-1995  period,  none  of 
those  events  can  be  conclusively 
attributed  to  any  of  the  four  fisheries 
groups  covered  in  this  plan,  and  the 
estimated  total  take  due  to  entanglement 
is  below  PBR  for  this  stock.  Therefore. 
NMFS  has  determined  that  a  reduction 
in  take  for  the  western  North  Atlantic 
stock  of  fin  whales  is  not  required  for 
these  fisheries  to  meet  the  6-month  goal. 
However,  entanglement  of  fin  whales  in 
lobster  pot  gear  and  gillnet  gear  has 
been  documented  historically,  and  some 
reduction  in  take  may  be  necessary  to 
achieve  the  ZMRG.  As  with  right  and 
humpback  whales,  a  quantitative  goal  to 
achieve  the  5-year  goal  of  ZMRG  for  fin 
whales  caimot  be  established  with 
niunerical  precision  at  this  time. 
However,  measures  implemented  to 
reduce  the  entanglement  rate  of  right 
and  humpback  whales  would  also  be 
expected  to  reduce  the  entanglement 
rate  for  fin  whales,  facilitating  progress 
of  that  stock  toward  ZMRG.  Fin  whale 
entanglement  rate  are  to  be  monitored, 
as  feasible,  although  it  should  be  noted 
that  known  entanglements  are  rare,  and 
it  may  be  difficult  to  determine  whether 
ther«4ias  been  a  reduction. 
Additionally,  the  number  of  entangled 
fin  whale  sightings  is  likely  to  be 
negatively  biased  because  carcasses 
usually  sink  immediately  and  are 
therefore  less  likely  to  be  observed. 

Minke  Whales 

Although  minke  whales  are  not 
considered  strategic  at  this  time 
(human-caused  mortality  and  serious 
injury  are  not  known  to  exceed  the  PBR 
level  of  21  for  this  stock,  and  this 
species  is  not  listed  as  threatened  or 
endangered  imder  the  ESA  or  as 
depleted  under  the  MMPA),  serious 
injiuies  and  mortalities  incidental  to  at 
least  two  of  the  fisheries  groups  covered 
in  this  proposed  plan  are  known  to 
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occur.  Therefore,  the  Team  was  asked  to 
consider  measures  that  would  reduce 
takes  of  minke  whales  in  these  fisheries. 
In  light  of  the  strict  time  frame  available 
to  develop  a  TRP.  the  Team  did  not 
have  time  to  consider  specific  needs  or 
measures  to  reduce  entanglements  of 
minke  whales.  However,  measures 
implemented  to  reduce  the 
entanglement  rate  of  right  and 
humpback  whales  may  reduce  the 
entanglement  rate  for  minke  whales, 
facilitating  progress  of  that  stock  toward 
ZMRG.  The  minke  whale  entanglement 
rate  is  proposed  to  be  monitored,  to  the 
extent  feasible.  If  entanglement  rates  are 
observed  to  be  reduced,  progress  toward 
ZMRG  would  be  assiuned,  but  could  not 
be  assessed  more  accurately  until  ZMRG 
is  defined  more  precisely.  As  with  fin 
whales,  minke  entanglement  levels  are 
likely  to  be  underestimated  because 
carcasses  are  likely  to  sink  immediately. 

MoBitoring  Strategies 

The  following  strategies  for 
monitoring  progress  in  take  reduction 
were  outlined  in  the  Team  Report:  (1) 
Collect  adequate  photographic  data  to 
evaluate  the  incidence  of  new 
entanglement  scarring  and  assess 
presumed  mortality  levels:  (2)  expand 
field  survey  efforts  for  a  minimum  of  six 
years  after  implementation  of  gear 
modifications,  to  assess  population 
abimdance  and  distribution:  and  (3) 
evaluate  effectiveness  of  gear 
modifications  on  future  entanglement 
events.  The  success  of  the  take 
reduction  measures  that  are 
implemented  will  be  evaluated  at  future 
Team  meetings,  with  subsequent 
comments  and  recommendations 
forwarded  to  NMFS. 

NMFS  will  continue  to  monitor 
entanglements  of  all  large  whale 
species.  Assessment  of  the  success  in 
bycatch  reduction  measures  will  be 
based  on  reports  from  the  NMFS 
observer  program,  examination  of  « 
stranded  whales,  abundance  and 
distribution  surveys,  fishermen's  reports 
and  opportunistic  reports  of 
entanglement  events.  NMFS  is 
considering  expanding  field  survey 
efforts  to  assess  population  abundance 
and  distribution.  The  effectiveness  of 
implemented  take  reduction  measures 
may  be  most  apparent  through 
monitoring  the  entanglement  rate  for 
humpback  whales,  since  this  species 
has  the  highest  known  entanglement 
rate  of  the  large  whales  on  the  U.S. 
Atlantic  coast.  A  decrease  in 
entanglements  of  humpback  whales  will 
be  taken  as  supportive  evidence  that  the 
risk  of  entangling  right,  fin  and  minke 
whales  has  been  reduced. 


It  should  be  emphasized  that  not  all 
whale  entanglements  result  in  serious 
injury  or  mortality.  Levels  of 
entanglement-related  scarification  in  the 
right  whale  population  have  been 
analyzed  (Kraus.  1990).  Monitoring  of 
scarification  and  comparison  of  historic 
levels  in  the  population,  as  noted  in  the 
Team  Report,  may  help  provide  a  basis 
for  determining  whether  the  various 
take  reduction  measures  in  the  final 
plan  are  effective  in  decreasing  levels  of 
interaction  between  whales  and  fishing 
gear.  This  must  be  considered  together 
with  determining  the  effectiveness  of 
gear  modifications  (which  may  leave 
scars  on  whales,  but  not  result  in 
serious  injuries  and  mortalities)  in 
decreasing  the  severity  of  entanglement- 
related  injuries.  The  level  of  non-serious 
injiunes  resulting  fi-om  entanglements 
will  provide  further  indication  of 
whether  the  6-month  and  5-year  goals  of 
the  ALWTRP  are  being  achieved. 

Monitoring  fishing  effort  levels  in 
conjunction  with  assessment  of  gear 
effectiveness  may  provide  another 
indicator  of  entanglement  rates.  This 
will  be  considered  when  the  Team 
periodically  convenes  to  evaluate  the 
success  of  the  ALWTRP.  If  fishing  effort 
is  reduced,  entanglement  risk  may  also 
decline,  although  a  linear  relationship 
cannot  be  assumed.  Rather, 
entanglement  risk  may  decrease  by  an 
unknown  percentage  depending  on  the 
degree  of  overlap  between  historical 
fishing  effort  and  whale  distribution. 

Some  marking  of  lobster  pots,  gillnets 
and  associated  surface  gear  (e.g.,  buoys, 
high-fliers,  or  flags)  is  currently  required 
or  being  considered  under  Federal  or 
state  fishery  management  plans  for  the 
four  groups  of  fisheries  covered  by  this 
plan.  However,  most  lines  and  nets  in 
the  water  column  remain  unmarked. 
Most  sightings  of  entangled  whales 
involve  gear  which  cannot  be 
conclusively  tracked  to  a  particular 
fishery  or  area,  due  to  the  fact  that  only 
a  fragment  of  line  or  net  is  present. 

Several  entanglement  records 
indicates  that  whales  are  capable  of 
dragging  gear  great  distances.  In  one 
knovm  instance,  a  right  whale  that 
became  entangled  in  a  lobster  pot  trawl 
in  the  Bay  of  Fundy  dragged  fragments 
of  the  trawl  to  Cape  Cod,  Massachusetts, 
where  the  whale  was  struck  by  a  vessel 
and  washed  up  on  the  beach.  Due  to 
these  factors  and  the  low  per-gear 
interaction  rate,  NMFS  believes  that  the 
traditional  observer  program  will  not  be 
effective  in  detecting  or  monitoring 
large  whale  entanglements  in  most 
fisheries. 

To  increase  the  value  of  information 
irom  future  entanglement  events,  NMFS 
is  proposing  gear  marking  requirements 


to  monitor  the  effectiveness  of  this  plan 
and  to  determine  whether 
entanglements  are  occurring  in  gear 
which  has  been  damaged  or  displaced 
by  storms  or  user-group  confiicts.  NMFS 
seeks  to  implement  this  requirement  in 
as  simple  a  manner  as  possible  as 
described  in  the  gear  modifications 
section  below. 

Take  Reduction  Strategies 

The  primary  measures  for  take 
reduction  discussed  in  the  Team  Report 
include  modifications  to  fishing  gear 
and  practices,  area  restrictions, 
reduction  of  inactive  fishing  gear  as 
marine  debris,  and  improved 
disentanglement  efforts.  Supplementary 
initiatives  for  take  reduction  contained 
in  the  Team  Report  include  fisher 
education  and  outreach,  better 
monitoring  of  the  distribution  of  whale 
stocks  and  entanglements,  joint 
initiatives  with  Canada  to  reduce  whale 
bycatch  in  commercial  fisheries,  and 
exploration  of  maii^et  incentives  to 
reduce  large  whale  bycatch  in  these 
fisheries.  In  this  action,  NMFS  is 
proposing  strategies  that  seem  best 
suited  to  follow  the  intent  of  the  Team 
and  to  achieve  the  goals  set  forth  by  the 
MMPA.  NMFS  expects  that,  if 
implemented,  these  measures,  taken 
together,  would  have  a  significant  effect 
in  reducing  the  risk  of  entanglement  of 
large  whales  in  the  fisheries  considered 
in  this  plan  to  levels  that  meet  both  the 
6-month  and  5-year  goals. 

Whales  are  extremely  mobile  and 
entanglements  have  occurred  outside 
the  bounds  of  known  high  risk  areas.  It 
is,  therefore,  not  possible  to  identify  all 
areas  of  risk.  It  is  likewise  difficult  to 
determine  if  the  measures  proposed  in 
this  plan  will  be  sufficient  to  reduce 
entanglements  that  result  in  serious 
injiuy  and  mortality  to  below  PBR 
levels,  and  eventually  to  the  ZMRG,  or 
to  maintain  take  rates  below  those 
levels.  Further  restrictions  will  be 
applied  if  these  measures  are  not 
successful. 

It  is  not  possible  to  conclusively 
quantify  the  decrease  in  risk  of 
entanglement  that  will  result  from  the 
proposed  measures  in  this  ALWTRP. 
The  Team  was  presented  with  the  best 
available  data  on  large  whale 
distribution  and  abundance  patterns  in 
the  Atlantic,  as  well  as  similar 
information  on  fisheries  effort  and 
distribution.  These  data  were  analyzed 
and  compared  to  determine  areas  and 
times  that  represent  "high  risk"  to 
whales  based  on  high  probability  of 
whale  occurrence  and/or  high  fishing 
effort.  This  analysis  was  used  by  the 
Team  to  provide  comments  to  NMFS 
regarding  locations  and  times  for  area 
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closures  or  gear  restrictions.  For  an 
analysis  of  the  level  of  entanglement 
risk  bnm  the  Northeast  sink  gillnet 
fishery  for  all  areas,  which  was  done  by 
overla)nng  right  and  humpback  whale 
densities  on  fishing  effort  for  diffiarent 
times  of  the  year  and  assigning  low, 
medium  or  high  risk,  see  the  appendix 
11  and  other  materials  in  the  ALWTRT 
Report.  Whale  densities  during  certain 
months  in  some  areas  are  such  that  the 
Team  believed  it  was  important  to 
prevent  future  expansion  of  fishery 
effort  tmtil  effective  gear  modifications 
have  been  developed  and  demonstrated. 
In  other  areas  periodic  increased  whale 
densities  combined  with  certain  levels 
of  fishing  effort  may  create  anomalous 
hi^  risk  periods. 

The  proposed  requirements  would 
govern  fishing  by  all  vessels  in  New 
England  multispecies  sink  gillnet 
fisheries,  the  mid-Atlantic  coastal 
gillnet  fisheries,  the  Gulf  of  MaineAJ.S. 
mid-Atlantic  lobster  trap/pot  fishery 
and  the  Southeastern  U.S.  Atlantic  drift 
gilbaet  fishery  for  sharks.  As  stated 
earlier,  there  are  additional  trap/pot, 
gillnet  or  other  gear  that  may  have  the 
potential  to  entangle  whales.  These  are 
primarily  Category  III  fisheries  which 
will  be  evaluated  during  the  1998  List 
of  Fisheries  process  for  potential 
interaction  levels  with  large  whales  and 
possible  elevation  to  Category  I  ot  IL 
Although  these  fisheries  are  not 
included  in  take  reduction  or  gear 
marking  measures  under  this  proposed 
rule,  the  final  rule  may  include  such 
measures. 

Research  Initiatives  and  Monitoring 
Strategies 

The  Team  recommended  initiation  of 
a  gear  research  and  development 
program  to  design  and  implement 
fishing  techniques  and  technologies  that 
will  reduce  the  entanglement  rate  and/ 
or  severity  of  injuries  and  mortalities  of 
large  whales.  The  Team  recommended 
that  NMFS  work  with  industry  and  gear 
specialists  to  develop  criteria  for:  (1) 
Certifying  individuals  and  institutions 
as  qualified  to  design  and  evaluate 
modifications  for  use  consistent  with 
requirements  of  the  ALWTRP  and  other 
TRPs;  and  (2)  evaluating  gear 
effectiveness  toward  reducing  marine 
mammal  entanglements. 

The  Team  Report  identified  several 
initial  gear  modifications  for 
investigation.  These  are  the 
development  of:  (1)  Tag  lines 
(lightweight  line  that  poses  no  risk  to 
whales,  but  would  hold  a  buoy  at  the 
surface  and  allow  retrieval  of  a 
functional  buoy  line):  (2)  biodegradable 
or  a  weak  link  at  the  bottom  of  the  buoy 
line;  (3)  improvement  of  a  weak  link  at 


the  top  of  the  buoy  line;  (4)  smooth  or 
non-snagging  gillnet  head  rope;  (5) 
biodegradable  gear  and  gear 
components;  (6)  using  weights  to  sink 
floating  pot  trawl  groundline, 
development  of  other  functional 
equivalents  of  sinking  groundline,  or 
requiring  sinking  groundline;  and  (7) 
"noisy"  gear,  or  gear  more  easily 
detected  by  whales.  Also  identified  in 
the  Team  Report  as  areas  for  further 
investigation  are  the  evaluation  of  the 
breaking  strengths  of  weak  links  and  the 
performance  of  weak  links  in  gillnets 
both  between  and  within  net  panels. 
The  Team  Report  further  comments  that 
successful  gear  modifications  be 
considered  for  future  incorporation  into 
the  plan  as  implementation  measiues. 

NMFS  is  forming  a  gear  review  and 
technical  advisory  group  to  work  with 
industry  and  gear  technology  specialists 
to  develop  gear  and  fishing  practices  to 
reduce  the  number  and  impact  of  large 
whale  entanglements.  NMFS  recognizes 
that  the  ciurent  low  rate  of  observed 
entanglement  and  other  difficulties  in 
evaluating  gear  makes  it  difficult  or 
impossible  to  demonstrate  conclusively 
that  any  gear  modification  would  reduce 
entanglement  or  serious  injiuy  and 
mortality  resulting  from  entanglement. 
Nonetheless,  NMFS  has  included 
certain  gear  modifications  in  this 
proposed  rule  although  these  measures 
have  not  yet  been  evaluated  by  the 
NMFS  gear  review  and  technical 
advisory  group.  NMFS  believes  that 
these  modifications  will  reduce  the  risk 
of  entanglement,  but  seeks  further 
review  of  these  measures. 

It  is  anticipated  that  the  NMFS  gear 
review  group  will  conduct  an  initial 
review  of  the  proposed  gear 
modifications  prior  to  publication  of  the 
final  rule  implementing  this  plan. 
NMFS  proposes  to  immediately 
implement  the  most  stringent 
restrictions  in  areas  and  times  when 
right  whale  concentrations  are  highest. 
This  strategy  was  initiated  in 
regulations  implementing  Framework 
Adjustment  23  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
and  emergency  regulations  for  the 
lobster  fidiery  under  the  MMPA.  The 
proposed  rule  incorporates  these 
restrictions  and  phases  in  additional 
restrictions. 

Through  gear  marking  requirements, 
NMFS  hopes  to  obtain  more  useful  data 
regarding  when  and  whwe 
entanglements  occur,  as  well  as  in 
which  parts  of  the  gear  they  are  most 
likely  to  occur.  This  measure  will  not 
reduce  bycatch,  but  is  expected  to 
facilitate  in  monitoring  entanglement 
rates  and  assist  in  designing  hiture 


bycatch  reduction  measures  to  achieve 
ZMRG. 

NMFS  seeks  to  implement  the  gear 
marking  requirement  in  as  simple  a 
manner  as  possible.  A  system  entailing 
color-coded  marks  is  proposed.  The 
marking  would  include  three  color 
schemes,  one  color  representing  the  gear 
type  corresponding  to  one  of  the 
fineries  in  this  plan,  and  the  second 
mark  consisting  of  two  colors  indicating 
the  region  in  which  the  gear  is  being 
fished.  Regions  would  include  Cape  Cod 
Bay  critical  habitat,  Great  South 
Channel  critical  habitat,  the  Stellwagen 
Bank/Jeffreys  Ledge  area,  other 
Northeast  waters,  Mid-Atlantic  coastal 
waters,  and  Southeast  waters.  Gear 
marking  must  be  accompUshed  so  that 
the  result  is  a  smooth  line  with  no  snags 
which  could  catch  in  a  whale's  baleen. 

Marking  of  buoy  lines  (within  2  feet 
of  the  buoy  and  approximately  midway 
in  the  water  column)  would  bie  required 
by  January  1, 1998,  and  marking  of  nets 
(at  both  ends  of  each  net  in  a  string  of 
gillnets  and  every  100  feet  in  pan^  > 
300  feet)  and  lobster  pot  trawl 
groundlines  (approximately  midway 
between  each  pot)  would  be  required  by 
January  1, 1999.  NMFS  solicits 
comments  on  these  proposed  gear 
marking  measures  and  alternative 
suggestions.  In  addition,  NMFS  also 
requests  comments  on  whether  gear- 
marking  should  be  required  for  die  othn* 
fisheries  discussed  above  which  utilize 
similar  gear. 

Primary  Take  Reduction  InitiatiTes 

Fishing  Method  I  Gear  Modifications 
and  Area  Restrictions  by  Fishery  and 
Area 

All  Fisheries: 

Dociimented  whale  behavior  and 
information.fiY>m  actual  entanglement 
records  suggest  that  both  vertical  (e.g., 
buoy  lines)  and  horizontal  (e.g.,  gillnets 
or  lobster  pot  trawl  groundlines) 
components  of  fishing  gear  represent 
entanglement  risks.  For  example,  of  the 
9  records  of  right  whale  entanglements 
in  gear  identified  as  lobster  gear  since 
1970, 4  apparently  involved  only  the 
buoy  line,  2  probably  involved  only 
groundline,  and  3  involved  line  that  was 
from  an  unknown  part  of  the  gear. 
Modifications  to  the  current  practices  of 
rigging  buoy  lines  are  proposied  to 
reduce  the  number  of  vertical  lines  and 
to  ensure  that  pot  trawls  are  not  rigged 
with  more  than  two  vertical  lines. 
Although  the  level  of  risk  reduction 
cannot  be  quantified  because  the  current 
number  of  vertical  lines  is  unknown, 
implementation  of  these  measures  will 
Ukely  directly  reduce  the  entanglement 
risk  presented  by  vertical  buoy  lines. 
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Sinking  Buoy  Line  Requirement 
(except  for  driftnet  gear):  Buoy  lines  are 
typically  constructed  of  a  section  of 
sinking  line  near  the  surface  which  is 

3>liced  or  knotted  to  a  longer  section  of 
oating  line  that  is  attached  to  the 
anchor  of  a  gillnet  or  the  first  pot  of  a 
lobster  pot  trawl.  Sinking  line  is 
preferred  near  the  surface  to  decrease 
the  chance  that  the  line  will  be  severed 
by  propellers  of  vessels  passing  through 
an  area.  The  attached  floating  line  is  less 
expensive  than  sinking  line  and  has 
several  additional  benefits.  Using 
floating  line  near  the  bottom  can 
prevent  the  line  from  wrapping  around 
gear  or  rocks  on  the  bottom  and  chaflng 
as  thegear  is  moved  by  currents  in  the 
area.  Tne  length  of  buoy  line  used  can 
depend  on  water  depth  and  tidal 
influence.  In  some  areas  the  buoy  line 
may  be  longer  than  twice  the  water 
depth,  and  the  tautness  of  the  Une  is 
influenced  by  the  tidal  cycle  and  other 
currents.  Therefore,  the  Une  may  be 
slack  during  part  of  the  current  cycles 
in  certain  areas. 

Slack  floating  line  appears  to 
represent  a  greater  risk  of  entanglement 
than  taut  line,  particularly  if  the  line  is 
laying  at  or  near  the  surface.  Right 
whales  may  be  particularly  susceptible 
to  entanglement  in  lines  laying  at  or 
near  the  surface  because  of  the  feeding   ' 
behavior  known  as  "skim  feeding" 
diuing  which  whales  move  slowly 
forward  through  a  patch  of  zooplankton, 
keeping  the  mouth  slightly  ajar  for 
hours  at  a  time.  Right  and  humpback 
whales  are  also  known  to  feed  at  depth: 
however,  the  behavior  when  feeding 
near  the  bottom  or  in  the  water  coliunn 
is  poorly  understood. 

NMFS  proposes  to  require  sinking 
buoy  lines  or  modified  sinking  buoy 
lines,  by  January  1,  1998,  in  all  lobster 
pot  gear  and  gillnet  gear  used  by 
anchored  gilfanet  fisheries  covered  by 
this  plan  be  required  by  January  1, 1998. 
In  order  to  accommodate  regional 
differences  in  the  practice  of  rigging 
buoy  lines  due  to  oceanographic 
conditions.  NMFS  proposes  to  allow 
fishers  to  use  a  section  of  floating  line 
near  the  bottom  of  buoy  lines  in  some 
areas.  The  Team  discussed  using  10 
Eathoms  (18.3  m)  for  this  bottom  floating 
section  in  some  areas  such  as  the  Great 
South  Channel.  Several  TRT  members 
mentioned  that  allowing  this  amount  of 
floating  line  in  the  buoy  line  in  portions 
of  Stellwagen  Bank  and  even  the  Great 
South  Channel  would  represent  very 
Uttle  reduction  in  risk,  since  the  water 
is  not  much  deeper  than  10  fathoms 
(18.3  m)  in  certain  parts  of  those 
regions.  Because  requiring  one  length, 
even  for  one  area  such  as  the  Great 
South  Channel  right  whale  critical 


habitat,  is  problematic,  NMFS  is 
proposingthat  the  floating  line  at  the 
bottom  of  a  modified  sinking  buoy  line 
be  no  longer  than  10%  of  the  depth  of 
the  water.  NMFS  is  requesting 
comments  on  whether  10  fathoms,  1 
fathom,  or  other  lengths  is  more 
appropriate  or  whether  a  different 
percentage  of  the  water  column  depth 
should  be  specified  as  the  minimum 
length. 

Breakaway  Buoy  or  Weak  Buoy  Line 
Requirement  (except  for  driftnet  gear): 
NMFS  proposes  that  by  January  1. 1998, 
all  buoy  lines  in  lobster  pot  gear  and 
anchored  gillnet  gear  considered  in  this 
plan  be  equipped  with  a  breakaway 
buoy  at  the  top  of  the  buoy  line,  or  that 
traditional  buoy  lines  be  replaced  with 
a  weak  buoy  line.  The  breakaway  buoy 
or  weak  buoy  line  would  be  designed  to 
break  in  a  whale  entanglement  situation. 
Based  on  comments  by  the  Team,  NMFS 
is  considering  requiring  a  maximum 
breaking  strength  of  150,  300  and  500 
lbs  (68  kg.  136  kg,  and  227  kg, 
respectively).  NMFS  is  proposing  a  150 
lb  (68  kg)  breaking  strength,  which  is 
the  initial  value  recommended  by  the 
Commonwealth  of  Massachusetts 
Endangered  Whale  Working  Group  and 
which  was  also  discussed  by  the  Team. 
Comments  are  requested  on  the 
appropriateness  and  practicality  of  these 
and  other  possible  breaking  strengths. 

The  purpose  of  this  requirement  is  to 
reduce  the  serious  injury  and  mortality 
associated  with  an  entanglement  in  the 
buoy  line  of  fixed  gear.  The  goal  of  a 
breakaway  buoy  is  to  ensure  that  the 
buoy  itself  does  not  contribute  to  the 
entanglement  problem.  A  line  without  a 
buoy  or  knot  at  the  bitter  end  is 
expected  to  pass  more  easily  through 
the  baleen  of  a  whale  and  to  slip  more 
easily  past  an  appendage.  A  line  which 
does  not  get  hung  up  on  the  baleen  or 
on  an  appendage  beK:^use  there  are  no 
knots  or  buoys  is  believed  to  be  less 
likely  to  initiate  thrashing  behavior.  It  is 
believed  that  once  a  whale  starts  to 
thrash,  line  can  be  wrapped  around 
appendages  and/or  begin  to  cut  into 
tissue.  The  breakaway  buoy  is  intended 
to  prevent  the  entanglement  from 
progressing  to  that  stage.  While  this 
modification  may  not  reduce  the 
incidence  of  entanglement,  breakaway 
buoys  might  be  expected  to  at  least 
reduce  the  severity  of  an  entanglement. 

The  intent  of  a  weak  buoy  line  is  that 
it  would  snap  if  a  whale  entangled  in  it 
but  would  be  strong  enough  to  haul  up 
a  heavier,  traditional  buoy  line  that 
would  in  tiun  be  used  to  haul  up  the 
fishing  gear.  This  measure  may  be  the 
most  effective  gear  modification  of  any 
discussed  by  the  Team  for  reducing  the 
serious  injury  and  mortality  rate  from 


entanglement.  As  mentioned  above, 
buoy  line  appears  to  have  been  the  part 
of  the  gear  responsible  for  at  least  4  of 
the  9  known  right  whale  entanglements 
in  lobster  pot  gear.  Right  and  humpback 
whales  have  also  been  sighted  entangled 
in  buoy  lines  of  sink  gillnet  gear.  If  a 
brittle  buoy  line  could  be  designed  to 
break  every  time  it  was  encountered  by 
a  whale,  this  modification  could  reduce 
and  possibly  eliminate  the  risk  that 
entanglement  would  occur  or  at  least 
ensure  that  entanglement  in  a  buoy  line 
would  resuh  in  serious  injury  or 
mortality.  NMFS  assumes  that  use  of 
such  a  brittle  buoy  line  may  not  be 
practicable,  but  that  a  weak  line  can  be 
developed  that  will  break  at  least  half  of 
the  time. 

Since  a  breakaway  buoy  is  not 
expected  to  reduce  the  possibility  of 
injury  once  a  whale  gets  wrapped  in 
line,  the  weak  buoy  line  may  represent 
a  greater  conservation  gain  than  would 
be  achieved  through  the  breakaway 
buoy.  However,  the  development  of  a 
weak  buoy  line  is  not  as  far  along  as  the 
development  of  a  breakaway  buoy.  In 
addition,  the  cost  of  developing  and 
implementing  a  weak  buoy  line  system 
may  be  substantially  greater  than  a 
breakaway  buoy  system.  NMFS 
proposes  to  require  the  use  of 
breakaway  buoys  in  1998,  but  weak 
buoy  lines  are  encouraged  to  be  used  as 
an  alternative.  Comments  are  requested 
on  approaches  to  phasing  in  this 
requirement. 

Gear  inspection  requirement:  This 
proposed  rule  includes  a  requirement 
that  all  gear  used  by  the  four  specified 
fisheries  be  hauled  at  least  once  every 
30  days  for  inspection.  This  provision 
was  discussed  by  the  ALWTRT  for 
certain  gear  types  to  encourage  fishers 
not  to  "store"  gear  at  sea. 

Closures:  In  addition  to  gear 
modifications,  the  Team  discussed  the 
use  of  time/area  closures  for  sink  gillnet 
and  lobster  pot  gear  in  areas  of  high  use 
by  right  whales  until  fishing  gear  has 
been  developed  that  poses  minimal  risk 
of  serious  injury  or  mortality  from 
entanglement.  Only  gear  demonstrated 
to  pose  minimal  risk  to  whales  will  be 
allowed  in  the  restricted  area. 

Contingency  Measures:  Closure  or 
other  restrictions  in  the  event  of  an 
entanglement  in  modified  gear:  As 
noted  above,  NMFS  is  aware  that  it  will 
be  difficult  to  determine  with  surety 
that  required  gear  modifications  will 
reduce  the  rate  of  serious  injury  and 
mortality  as  expected.  NMFS  proposes 
that  if  an  injury  or  mortality  of  a  right 
whale  occurs  as  the  result  of  an 
entanglement  in  modified  gear,  NMFS 
will  assess  the  circiunstances,  including 
the  level  of  injury,  and  determine  if 
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there  is  indication  that  the  modification 
is  not  sufficient  to  reduce  the  rate  of 
serious  injury  or  mortality  to  right 
whales.  If  such  a  serious  injury  or 
mortaUty  is  attributable  to  modified  gear 
in  a  critical  habitat  area,  NMFS  would 
close  the  critical  habitat  area  during  the 
restricted  period.  If  such  a  serious  injury 
or  mortality  is  attributable  to  modified 
gear  in  another  restricted  area,  NMFS 
could  close  the  area  or  impose 
additional  restrictions  to  ensure  the 
protection  of  right  whales. 

If  the  entanglement  involved  only  the 
non-serious  injury  of  a  right  whale,  or 
involved  another  large  whale  species, 
NMFS  would  again  investigate  and 
determine  whether  the  interaction  was 
attributable  to  modified  gear.  If  the 
entanglement  was  attributable  to 
modified  gear,  NMFS  could  impose 
additional  gear  modifications  or 
alternative  fishing  practices,  or  close  the 
area  through  a  publication  in  the 
Federal  Register. 

This  measure  would  enable  NMFS  to 
take  prompt  action  to  protect 
endangered  whales  if  modified  gear  is 
not  sufficiently  effective.  NMFS  will 
examine  each  entanglement  event  on  a 
case  by  case  basis  to  determine  whether 
the  gear  responsible  is  modified  gear, 
and  whether  the  entanglement  resulted 
in  serious  injiuy  or  mortality. 

Closures  or  other  restrictions  based  on 
unusual  concentrations  of  right  whales: 
The  measures  in  this  rule  are  proposed 
to  be  implemented  in  various  areas 
based  on  current  knowledge  of 
migratory  patterns  of  right  whales.  Right 
whale  movements  are  impredictable, 
however,  and  there  are  periods  when 
right  whales  occur  in  certain  U.S.  waters 
at  other  than  expected  times  of  the  year 
and  in  areas  other  than  right  whale 
critical  habitat.  Some  of  these  times  and 
areas  may  have  large  amounts  of  fixed 
gear  in  the  water.  TTie  risk  of 
entanglement  may  be  particularly  high 
in  these  unpredictable  situations.  For 
example,  all  right  whale  entanglements 
in  U.S.  lobster  gear  where  the  location 
was  known  occurred  either  outside 
critical  habitat  or  outside  the  peak 
season  in  critical  habitat.  As  an  added 
measure  to  reduce  the  Likelihood  of 
entanglement  in  the  anomalous  years 
with  unusual  right  whale  distribution 
patterns,  the  proposed  regulations  allow 
NMFS  to  extend  gear  requirements  or  to 
close  a  restricted  area.  Notification  of 
such  action  would  be  published  in  the 
Federal  Register.  Under  the  proposed 
rule,  special  area  restrictions  would  be 
considered  if  four  or  more  right  whales 
are  sighted  in  an  area  for  two 
consecutive  weeks.  Right  whales  would 
be  judged  to  have  left  the  area  if  there 
are  no  confirmed  sightings  for  one  week 
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or  more.  NMFS  requests  comments  on 
the  criteria  for  determining 
concentrations  of  right  whales  that  may 
require  additional  protection  and 
suggestions  for  alternative  criteria. 

Risk  reduction  through  otherMMPA 
actions  or  fishery  management  plan 
regulations:  In  addition  to  this  proposed 
rule,  certain  other  measiu«s  that  are 
expected  to  decrease  the  risk  of 
entanglement  of  whales  in  sink  gillnets 
are  either  currently  in  effect  or  under 
consideration,  such  as  reductions  in 
allowable  days  at  sea  and  seasonal  or 
year-round  area  closures  to  protect 
groundfish.  Additionally,  area  closiues 
for  harbor  porpoise  conservation  are  in 
effect  for  Massachusetts  Bay,  the  Gulf  of 
Maine  "mid-coast"  and  "northeast" 
areas,  and  southern  New  England.  With 
the  exception  of  the  harbor  porpoise 
closure  in  southern  New  England,  all  of 
these  closures  coincide  with  times  that 
right  whales  are  also  present  in  the  area, 
further  decreasing  the  likelihood  of 
entanglement.  Effort  reduction  measures 
under  Framework  Adjustment  20  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  are  expected  to 
reduce  total  sink  gillnet  effort  by  50  to 
80  percent,  which  is  expected  to  reduce 
the  risk  of  large  whale  entanglement 
associated  with  this  gear  by  some 
fraction  of  the  same  amount. 

NMFS  further  notes  that  the 
Commonwealth  of  Massachusetts  and 
the  New  England  Fishery  Management 
Council  (Ntl'MC)  are  considering  net 
caps  in  the  sink  gillnet  fishery  for  futuje 
implementation  to  conserve  groundfish. 
These  measures,  if  implemented,  may 
further  reduce  the  risk  of  entanglement 
of  right  whales  in  sink  gillnet  gear,  but 
are  not«  part  of  this  plan. 

Some  level  of  lobster  pot  gear  effort 
reduction  may  occur  under  gear  conflict 
management  measures  such  as  those 
implemented  by  the  NEFMC  in 
Southern  New  England.  Further,  NMFS 
is  aware  that  the  Atlantic  States  Marine 
Fisheries  Commission  is  currently 
considering  reducing  effort  in  the 
lobster  fishery.  Any  effort  reduction 
measures  implemented  for  the  lobster 
fishery  are  likely  to  reduce  the  risk  of 
entanglement  of  whales  in  that  gear,  but 
are  not  a  part  of  this  plan. 

Fishery-Specific  Afeasures.-  The 
following  measures  are  proposed  for  the 
four  groups  of  fisheries  covered  in  the 
ALWTRP.  The  measures  are  intended  to 
decrease  the  risk  of  entangling  large 
whales  in  gillnets  and  lobster  gear. 
Although  they  did  not  reach  consensus, 
the  Team  provided  NMFS  with  a 
significant  and  useful  framework  for 
developing  proposed  implementing 
regulations.  The  gear  moidifications 
proposed  by  NMFS  generally  reflect  the 


intent  of  the  Team  to  reduce  the  risk  of 
entanglement  without  creating  an  undue 
burden  on  the  fishing  industry.  NMFS 
also  considered  whether  the 
recommended  measures  would  meet  the 
goals  of  the  MMPA.  Certain  areas, 
identified  as  high  use  areas  by  large 
whales  during  certain  times  of  the  year, 
were  targeted  for  closures  or  a  high  level 
of  gear  restrictions.  The  follovying  area 
closures  and  gear  restrictions  are 
intended  to  be  implemented  beginning 
in  1998  for  the  period  specified,  except 
for  measures  proposed  for  the  Southeast 
drift  gillnet  fishery  for  sharks,  which 
would  be  implemented  beginning  in 
November  1997. 

American  Lobster  Trap/Pot  Fisheries 

In  addition  to  the  buoy  line 
requirements  and  contingency  measures 
described  above  for  all  fisheries,  NMFS 
proposes  the  following  area-specific 
measures  for  the  lobster  trap/pot 
fisheries  covered  in  this  plan. 

As  discussed  above,  groundlines  of 
lobster  pot  trawls  represent  an 
entanglement  risk  to  whales,  although 
the  degree  of  risk  relative  to  other  parts 
of  the  gear  is  unknown.  The  lobster 
industry  uses  either  sinking  or  floating 
groimdline.  depending  on  substrate 
and/or  gear  densities.  Floating  line  is 
preferred  in  many  areas  to  avoid 
snagging  on  rocky  bottom  or  on  other 
pots  as  well  as  to  reduce  chafing  caused 
by  contact  with  pots  and  v^th  the 
bottom.  The  degree  to  which  Une  floats 
between  pots  is  unknown.  Because  right 
and  humpback  whales  are  known  to  use 
the  lower  part  of  the  water  column  for 
feeding  or  other  activities,  even  a 
modest  curve  to  the  groundline  could 
still  represent  an  entanglement  threat, 
especially  where  the  length  of 
groundline  between  pots  may  be  as  long 
as  the  depth  of  the  water  colunm.  The 
requirement  of  sinking  groundline 
would  reduce  the  potential  for  a  high 
profile  of  the  groundhne  and  therefore 
reduce  the  entanglement  threat 
renresented  by  th^t  part  of  the  pot  trawl. 

NMFS  proposes  to  require 
modifications  to  lobster  pot  trawl 
groundlines  only  in  certain  areas  with 
primarily  sandy  bottoms  to  minimize 
the  amount  of  snagging  and/ or  severing 
on  rocky  outcrops.  Restricting  sinking 
lines  to  these  areas  would  not  be 
expected  to  have  a  significant  negative 
impact  on  the  effectiveness  in  reducing 
whale  entanglements  involving 
accidental  encounters,  since  whales  are 
not  likely  to  feed  close  to  the  bottom  in 
rocky  areas.  However,  there  may  be 
cases  when  whales,  particularly 
juveniles,  are  attracted  to  gear  even 
along  rocky  bottom,  so  some  potential 
for  entanglement  remains.  The  NMFS 
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gear  review  and  technical  advisory 
group  is  expected  to  consider 
recommendations  for  alternatives  to 
sinking  noundline. 

Cape  Cod  Bay  Critical  Habitat  Area: 
Based  on  comments  in  the  Team  Report. 
NMFS  proposes  to  restrict  Bshing  with 
lobster  pot  gear  in  the  Cape  Cod  Bay 
critical  habitat  area,  including  both 
Federal  and  Coounonwealth  waters, 
from  January  1  thiough  May  15  of  each 
year.  Only  certain  types  of  lobster  pot 
gear  would  be  allowed  during  this 
period  of  high  use  by  right  whales. 
NMFS  proposes  to  prohibit  the  use  of 
single  lobster  pots  or  trawls  of  less  than 
4  pots  during  this  time  period.  In 
addition,  trawls  could  not  be  rigged 
with  no  more  than  2  buoy  lines.  The 
purpose  of  these  requirements  is  to 
reduce  and/ or  prevent  an  increase  in  the 
number  of  vertical  lines  in  the  water 
that  a  whale  might  encounter.  NMFS 
also  proposes  to  require  that  all 
groundlines  used  in  lobster  pot  trawls  in 
this  area  consist  of  sinking  line. 

Based  on  comments  in  uie  Team 
Report.  NMFS  also  proposes  to  restrict 
fishing  with  lobster  pot  gear  in  the  Cape 
Cod  Siay  critical  habitat  area  from  May 
16  thiough  December  31.  NMFS  does 
not  propose  to  prohibit  the  use  of  single 

Kts  fnaa  May  16  through  December  31, 
cause  the  likely  response  to  this 
requirement  may  be  for  Bshermen  who 
now  use  single  pots  in  optimal  lobster 
habitat  to  add  pots  to  their  trawls  rather 
than  to  decrease  the  number  of  buoy 
lines.  Only  one  buoy  line  would  be 
allowed  on  trawls  of  less  than  4  pots. 
Otherwise,  gear  modifications  proposed 
for  the  May  16  through  E)eceaiber  period 
an  similar  to  those  for  the  January  1 
through  May  15  period  and  would 
include  breakaway  buoy  or  weak  buoy 
line,  sinking  buoy  lines,  and  sinking 
groundlines. 

Greaf  South  Channel  Critical  Habitat 
Area:  Based  on  comments  in  the  Team 
Report,  NMFS  proposes  to  close  all  of 
the  Great  South  Channel  critical  habitat 
ares  from  April  1  to  June  30  of  each  year 
to  lobster  pot  gear  until  the  Assistant 
Administrator  determines  that 
altonative  fishings  practices  or  gear 
modifications  have  been  developed 
which  reduce  the  risk  of  serious  injury 
or  mortality  to  whales  to  acceptable 
levels.  As  noted  above,  if  right  whale 
concentrations  outside  the  usual  "high- 
use"  period  warrant  additional  action, 
the  area  may  be  closed,  through  a 
publication  in  the  Federal  Register. 

Although  not  allowing  lobster  pot 
gear  in  the  area  west  of  the  Loran  C 
13710  line  from  April  1  to  June  30 
appears  inconsistent  with  what  NMFS 
proposes  for  sink  gillnet  gear  in  this 
ares.  NMFS  believes  that  lobster  pot 


gear  poses  a  greater  threat  to  right 
whales  than  does  sink  gillnet  gear  in 
this  area.  The  offshore  location 
generally  requires  that  gillnetters  tend 
their  gear,  whereas  lobster  pot  gear  in 
this  area  is  often  not  checked  for 
extended  periods  especially  if  there  is 
bad  weather. 

NMFS  is  prof)osing  closure  of  the 
Great  South  Channel  critical  habitat  to 
lobster  pot  gear  during  the  high  right 
whale  use  period,  but  proposes  gear 
modifications  in  the  Cape  Cod  Bay 
critical  habitat  over  the  comparable 
period.  The  rationale  for  this  difference 
is  that  there  is  a  higher  likelihood  that 
an  entangled  whale  in  Cape  Cod  Bay 
will  be  sighted  and  reported,  due  to  the 
high  level  of  vessel  traffic  and  more 
research  efforts  in  that  area.  Potential 
whale  entanglements  in  Cape  Cod  Bay 
are  considered  more  likely  to  be 
observed  and  reported  to  the 
disentanglement  network.  In  addition, 
NMFS  beUeves  that  disentanglement 
efforts  may  be  more  effective  in   ' 
reducing  the  potential  for  serious 
injuries  and  mortaUties  in  these 
relatively  shallow,  nearshore  waters 
than  in  offshore  waters.  The  Great  South 
Channel  critical  habitat  is  further 
offshore  and  little  whale  watching  or 
survey  effort  exists  there.  The  likelihood 
of  observing  an  entangled  whale 
offshore  is  lower,  and  offshore 
disentanglement  efforts  are  subject  to 
greater  logistical  impediments. 

In  addition,  differences  in 
oceanographic  conditions  in  the  two 
regions  may  make  a  particular  gear 
modification  less  effective  in  one  area 
relative  to  the  other.  For  example,  the 
Great  South  Channel  is  much  deeper 
than  Cape  Cod  Bay  and  exhibits  much 
stronger  tides,  requiring  different  fishing 
practices.  NMFS'  gear  review  and 
technical  advisory  group  will  be  asked 
to  consider  oceanographic  conditions  in 
the  Great  South  Channel  in  making  gear 
recommendations  that  might  be 
effective  and  practicable  in  that  area. 

Although  the  Team  Report  contains 
discussion  regarding  the  closure  of 
Groundfish  Management  Area  I,  which 
covers  part  of  the  Great  South  Channel 
right  whale  critical  habitat,  to  lobster 
fishing  during  the  high  whale  use 
period,  NMFS  does  not  propose  closing 
the  area  to  lobster  pot  fishing  at  this 
time,  as  the  frequency  of  right  whale 
sightings  in  this  area  (already  closed  to 
gillnet  gear  for  groundfish  conservation 
measures)  is  quite  low  and  the  fishing 
effort  minimal.  Comments  on  this 
decision  are  requested. 

The  Team  Report  provided  comments 
on  the  lobster  pot  fisheries  in  the  Great 
South  Channel  critical  habitat  area 
outside  of  the  known  high  right  whale 


use  period.  NMFS  proposes  to  restrict 
lobster  fishing  in  the  Great  South 
Channel  right  whale  critical  habitat  area 
fit)m  January  1  through  March  31  and 
July  1  through  December  31  of  each  year 
(beginning  in  1998).  Proposed 
restrictions  during  this  time  period 
include  only  sinking  or  modified 
sinking  buoy  lines,  and  breakaway 
buoys  or  weak  buoy  lines. 

Stellwagen  Bank/Jeffreys  Ledge  Area: 
NMFS  proposes  to  define  the 
Stellwagen  Bank/Jeffi^ys  Ledge  (SB/JL) 
area  as  the  area  delineated  by  the 
following  points:  the  shoreline  at  43  Vz" 
00'  N  out  to  70°  W,  then  south  along  that 
line  to  42°  N,  then  west  along  that  line 
to  the  Massachusetts  shoreline  at  the 
western  end  of  Cape  Cod  Bay,  excluding 
right  whale  critical  habitat.  The  Team 
Report  includes  comments  indicating  a 
different  northern  boundary  (43''15' 
rather  than  43''30').  The  northern  and 
eastern  boundaries  proposed  here  are 
consistent  with  one  of  the  groundfish 
area  closures  in  the  Northeast 
MulUspecies  Fishery  .Management  Plan. 

Based  on  the  Team  Report  and 
subsequent  comments  regarding  this 
area,  NMFS  proposes  to  restrict  lobster 
fishing  in  the  SB/JL  area  from  January 
1  through  December  31  of  each  year 
(beginning  in  1998).  Proposed 
restrictions  during  this  time  period 
include  sinking  groundline,  sinking  or 
modified  sinking  buoy  lines,  and 
breakaway  buoys  or  weak  buoy  lines. 

Fishers  should  be  aware  that 
humpback  and/or  right  whales  are 
present  in  the  SB/JL  aiea  most  months 
of  the  year.  If  the  gear  modifications  are 
not  sufficient  to  reduce  serious  injury 
and  mortality  to  right  and  humpback 
whales  to  achieve  the  6-month  PBR  goal 
or  the  5-year  ZMRG  goal,  additional 
restrictions  or  closures  of  certain 
portions  of  SB/JL  may  be  necessary. 

AU  Other  Areas  throughout  the  East 
Coast  Range  of  the  American  Lobster 
Pot  Fishery  not  Addressed  by  Previous 
Measures:  NMFS  proposes  to  restrict 
fishing  with  American  lobster  pot  gear 
from  January  1  to  December  31  in  all 
other  U.S.  state  and  Federal  waters 
north  of  41°  N  latitude  and  from 
December  1  to  March  31  in  all  state  and 
Federal  waters  south  of  41°  N  latitude. 
Begiiming  January  1, 1998,  NMFS 
proposes  to  restrict  these  areas  to  allow 
only  lobster  pot  gear  that  has  sinking 
buoy  lines  or  modified  sinking  buoy 
lines.  NMFS  requests  comments  on  the 
possible  exemption  of  waters  landward 
of  barrier  islands,  such  as  those  in  New 
Jersey  and  North  Carolina,  and  other 
shallow  water  areas  where  whales  are 
less  likely  to  occur. 
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New  England  Multispecies  Sink  Gillnet 
Fishery 

In  addition  to  the  buoy  line 
requirements  and  contingency  measures 
described  above  for  all  fisheries,  NMFS 
proposes  the  following  area-Specific 
measures.  Consistent  with  the 
comments  of  the  Team  Report,  NMFS 
proposes  a  suite  of  modifications 
specific  to  sink  gillnets.  The  purpose  of 
these  modifications  is  to  maximize  the 
probability  that  a  whale  will  be  able  to 
break  free  of  a  sink  gillnet.  The 
modifications  include  prohibiting 
floating  line  everywhere  except  the 
headrope  (cork  line)  and  the  bottom- 
most section  of  the  buoy  line,  placing 
weak  links  between  the  net  panels  on 
the  headrope  and  footrope  (lead  line)  to 
reduce  amount  of  gear  attached  to  whale 
in  case  of  entanglement,  increasing 
length  of  the  lines  which  connect  (he 
net  to  the  anchor  to  maximize  the 
holding  power  of  the  anchors,  and 
limiting  the  thickness  of  headrope  to 
enhance  the  likelihood  that  it  will  part 
when  encountered  by  a  whale.  These 
measures  would  be  implemented 
simultaneously  because  weak  links  are 
not  expected  to  function  properly 
without  sufficient  anchoring  and  scope 
of  the  groundline/bridle,  and  using 
more  anchoring  power  without  weak 
Hnks  could  result  in  increased  rate  of 
drovming.  Industry  TRT  members 
indicated  that  some  of  these 
modifications,  such  as  an  increased 
bridle-to-anchor  length  and  increased 
anchoring  power,  are  already  in  use  to 
minimize  loss  of  gear  to  mobile  gear. 
NMFS  solicits  comments  on  the  likely 
effectiveness  of  this  suite  of  gear 
modifications  and  in  particular  on 
minimal  breaking  strengths  of  weak 
links  which  could  be  used  while  still 
allowing  fishermen  to  haul  their  gear.  In 
addition,  NMFS  also  requests  comments 
on  typical  depth  or  height  of  gillnets 
and  whether  that  depth  warrants  the 
requirement  of  weak  links  in  the 
footrope  as  well  as  the  headrope. 

Cape  Cod  Bay  Critical  Habitat  Area: 
The  Team  Report  treated  state  and 
Federal  waters  of  right  whale  critical 
habitat  in  Cape  Cod  Bay  separately  and 
did  not  reach  consensus  on  gillnet 
restriction  measures  in  the  Federal 
portion  of  these  waters.  The  Team 
Report  discussed  adopting  for  the  state 
waters  of  Cape  Cod  Bay  critical  habitat 
the  area  and  gear  restrictions 
implemented  by  the  Commonwealth  of 
Massachusetts  for  this  same  area.  NMFS 
supports  the  regulations  adopted  by  the 
Commonwealth  of  Massachusetts  for 
protecting  right  whales  from 
entanglement  in  critical  habitat  within 
Massachusetts  state  waters  of  Cape  Cod 


Bay.  To  provide  consistent  protection 
for  right  whales  throughout  the  critical 
habitat  area,  NMFS  proposes  to  treat 
state  and  Federal  waters  as  one  imit  in 
Cape  Cod  Bay.  NMFS  intends  to  wwk 
closely  with  the  Commonwealth  of 
Massachusetts  as  the  State  regulations, 
which  were  implemented  under 
emergency  authority,  are  reviewed  and 
modified  through  regular  rulemaking 
procedures.  NMFS  will  review  State 
regulations  in  the  context  of  this  take 
reduction  plan  and  its  inherent  goals. 

Based  on  comments  in  the  Team 
Report,  NMFS  proposes  that  the  entire 
right  whale  critical  habitat  in  Cape  Cod 
Bay  be  closed  to  sink  gillnet  gear  from 
January  1  through  May  15  of  each  year, 
until  the  Assistant  Administrator 
determines  that  alternative  fishing 
practices  or  gear  modifications  which 
significantly  reduce  the  risk  of  seriotis 
injury  or  mortality  to  whales  have  been 
developed.  As  noted  above,  if  whale 
concentrations  outside  the  usual  "high- 
use"  period  warrant  additional  action, 
the  area  may  be  closed  for  additional 
periods,  through  a  publication  in  the 
Federal  Register. 

To  provide  additional  protection  for 
all  large  whales,  NMFS  proposes  to 
restrict  sink  gillnet  fishing  in  the  entire 
Cape  Cod  Bay  critical  habitat  area  from 
May  16  through  December  31  of  each 
year  to  allow  only  sink  gillnet  gear  that 
has  been  modified  as  described  above. 

Great  South  Channel  Critical  Habitat 
Area:  Based  on  comments  in  the  Team 
Report,  NMFS  proposes  to  close  the 
portion  of  right  whale  critical  habitat 
east  of  Loran  C  line  13710/43940 
(Northwest  Boundary)  and  13710/43650 
(Southwest  Boundary)  from  April  1 
through  June  30  to  sink  gillnet  gear  until 
the  Assistant  Administrator  determines 
that  alternative  fishing  practices  or  gear 
modifications  have  been  developed 
which  reduce  the  risk  of  serious  injtuy 
or  mortality  to  ^ales  to  acceptable 
levels.  As  discussed  above,  if  whale 
concentrations  outside  the  usual  "high- 
use"  period  warrant  additional  action, 
the  area  may  be  closed. 

NMFS  recognizes  that  the  Team 
Report  did  not  recommend  a  complete 
closure  of  the  entire  Great  South 
Channel  critical  habitat  area  to  sink 
gillnets.  In  the  narrow  band  west  of  the 
Loran  C  points  13710/43940  and  13710/ 
43650,  the  Team  considered  the 
likelihood  of  entanglement  of  right    . 
whales  remote.  A  recent  NMFS  analysis 
indicates  that  only  3%  of  historical  right 
whale  sightings  occurred  along  that 
western  edge  of  critical  habitat.  Further, 
this  bend  is  economically  important  to 
the  sink  gillnet  fishery. 

Based  on  comments  in  the  Team 
Report,  NMFS  proposes  to  restrict  sink 


gillnet  fishing  in  the  portions  of  the 
Great  South  Channel  right  whale  critical 
habitat  area  east  of  the  Loran  C  13710 
line  from  January  1  to  March  31  and 
July  1  to  December  31  of  each  year  and 
the  portion  of  right  whale  critical 
habitat  west  of  Loran  C  13710/43940 
(Northwest  Boundary)  and  13710/43650 
(Southwe^Boundary)  (the  "sUver 
area")  from  January  1  through  December 
31  of  each  year  to  allow  only  sink  gillnet 
gear  that  has  been  modified  according  to 
the  specifications  described  above. 

Stellwagen  Bank/ Jeffreys  Ledge:  This 
area  is  defined  as  for  the  lobster  pot 
fishery.  Based  on  comments  in  the  Team 
Report,  NMFS  proposes  year-roimd 
restrictions  in  the  SB/JL  area  to  allow  " 
only  sink  gillnet  gear  that  has  been 
modified  according  to  specifications 
described  above.  Fishers  should  be 
aware  that  humpback  and/or  right 
whales  are  present  in  the  SB/JL  area 
most  months  of  the  year  and  that  if  gear 
modifications  are  not  sufficient  to 
reduce  serious  injury  and  mortality  to 
right  and  humpback  whales  to  levels 
required  under  the  MM? A,  additional 
restrictions  or  closures  may  be 
necessary. 

All  Other  Areas  throughout  the  Range 
of  the  Northeast  Sink  Gillnet  Fishery  not 
Addressed  by  Previous  Measures:  NMFS 
proposes  to  restrict  fishing  with  sink 
gillnet  gear  from  January  1  to  December 
31  in  U.S.  state  and  Federal  watere  east 
of  72°  30'  W  (dividing  line  between 
Northeast  sink  giUnet  fishery  and  mid- 
Atlantic  coastal  gillnet  fishery)  and 
north  of  a  line  running  due  east  from  the 
North  Carolina/South  Carolina  border. 
Beginning  January  1,  1998,  NMFS 
proposes  to  restrict  sink  gillnet  fishing 
in  this  area  to  gear  with  sinking  buoy 
lines  or  modified  sinking  buoy  lines, 
and  breakaway  buoys  or  weak  buoy 
lines.  Beginning  in  1999,  the  full  suite 
of  measures  described  above  are 
proposed  to  be  reouired. 

Since  gillnet  fisneries  in  Long  Island 
Sound  (inside  a  Une  bom  Orient  Point- 
Plum  Island-Fishers  Island-Watch  Hill), 
and  waters  landward  of  the  first  bridge 
embayments  in  Rhode  Island  and 
southern  Massachusetts  are  classified  as 
Category  III  inshore  gillnet  fisheries 
rather  than  as  part  of  the  Category  I 
northeast  sink  gillnet  fishery,  those 
inshore  fisheries  would  be  exempt 
under  this  proposed  rule. 

U.S.  Mid-Atlantic  Coastal  Gillnet 
Fisheries 

All  anchored  gillnet  fisheries:  NMFS 
proposes  to  restrict  fishing  with  all 
anchored  gillnet  gear  from  December  1 
through  March  31  in  mid-Atlantic 
waters  from  Shinnecock  Inlet  on  the 
southern  Long  Island,  New  York  shore 
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south  to  a  line  numing  due  east  from 
the  North  Carolina-South  Carolina 
border.  Mid-Atlantic  gillnet  fisheries 
classified  as  Category  QI  inshore  gillnet 
fisheries  are  exempt  from  this  proposed 
riile.  NMFS  requests  comments  on  the 
possible  exemption  of  waters  landward 
of  barrier  islands,  such  as  those  in  New 
Jersey  and  North  Carolina,  an<t°other 
shallow  water  areas  where  whales  are 
less  Likely  to  occur. 

Beginning  January  1,  1998,  and  in 
addition  to  the  buoy  line  requirements 
and  contingency  measures  described 
above  for  all  fisheries,  NMFS  proposes 
to  restrict  sink  gillnet  fishing  in  this  area 
during  the  period  from  December  1 
through  March  31  to  gear  that  has  been 
modified  according  to  the  suite  of 
measures  outhned  above  for  Northeast 
sink  gillnet  gear. 

Beginning  in  1998,  with  respect  to 
mid-Atlantic  coastal  gillnet  anchored 
gear  that  is  not  sink  gillnet  gear.  NMFS 
proposes  to  require  only  the  standard 
requirements  for  sinking  buoy  lines  or 
modified  sinking  buoy  lines,  and 
breakaway  buoys  or  weak  buoy  lines 
during  the  winter/spring  period  from 
December  1  through  March  31.  Weak 
links  are  not  proposed  for  anchored 
gillnets  other  thua  sink  gillnets  because 
the  weak  link  system  is  not  designed  for 
nets  fished  on  the  surface  or  in  the 
upper  %  of  the  watw  column. 

Floating/drift  gillnets:  For  the  area 
and  time  outlined  above,  NMFS 
proposes  to  require  all  vessels  using 
driftnets  to  haul  all  such  gear  and  stow 
all  such  gear  on  the  vessel  before 
returning  to  port. 

Southeast  U.S.  Driftnet  Fishery 

Based  on  comments  in  the  Team 
Report,  NMFS  proposes  that  the  area 
from  Sebastian  Inlet,  FL  (ZT'Sl*  N 
latitude)  to  Savannah.  GA  (32*  N 
Jatitude)  out  to  80"  W  longitude,  be 
closed  to  driftnet  fishing,  except  for 
strikenetting.  each  year  from  November 
15  to  March  31.  Strikenetting  would  be 
permitted  under  certain  conditions  set 
forth  in  the  rule.  Most  of  this  area  is 
right  whale  critical  habitat. 

Also  based  on  conunents  in  the  Team 
Report,  NMFS  proposes  to  require 
observer  coverage  for  the  use  of  driftnets 
in  the  area  from  West  Palm  Beach 
(26*46.5'  N  latitude)  to  Sebastian  Inlet 
(27*51'  N  latitude),  from  November  15 
to  March  31  of  each  year.  Notifications 
must  be  provided  at  least  48  hours  prior 
to  the  fishing  trip  so  that  arrangements 
for  an  observer  mayi)e  made.  An 
observer  must  be  taken  on  a  fishing  trip 
in  this  area  if  requested  by  NMFS. 

Reduction  of  Inactive  Fishing  Gear  as 
Marine  Debris.  The  Team  Report 
discusses  measures  that  could  be  taken 


to  minimize  the  amoimt  of  fishing  gear 
that  has  been  damaged  and  set  adrift, 
either  by  storms  or  user  group  conflicts, 
as  it  is  believed  that  some  marine 
mammal  entanglements  may  involve 
such  gear.  Specific  measures  in  the 
Team  Report  include:  (1)  Encourage 
participants  in  all  fisheries  to  avoid 
discarding  gear  at  sea;  (2)  encourage 
vessel  operators  to  retrieve  and  deposit 
on  shore  any  inactive  gear  encountered 
(existing  f)enalties  that  would 
discourage  this  should  be  eliminated); 

(3)  require  any  commercial  fishing 
vessel  that  accidentally  captures  or 
snags  fixed  gear  in  atrawl  or  by  other 
means  or  sets  fixed  gear  adrift  to  retrieve 
all  such  gear  and  deposit  it  on  shore 
(existing  penalties  that  would 
discourage  this  should  be  eliminated); 

(4)  require  that  such  gear  deposited  on 
shore  which  carries  any  identifying 
markings  be  reported  to  the  appropriate 
authorities.  A  system  for  tracking  such 
gear  should  be  established,  allowing 
owners  to  retrieve  gear;  (5)  NMFS 
should  take  appropriate  measures  for 
reducing  gear  conflicts  that  can  result  in 
gear  set  adrift  (examples  are 
implementation  of  the  Gear  Conflict 
Resolution  for  Offshore  New  England 
and  the  use  of  Vessel  Tracking  Systems); 
(6)  require  use  of  biodegradable, 
corrodible,  or  other  rapidly  degrading 
gear  components  where  appropriate:  (7) 
establish  dockside  disposal/recycling 
faciUties  at  all  ports  used  by  commercial 
fisheries;  and  (8)  make  use  of  existing 
programs  for  recycUng  and  disposing  of 
inactive  gear. 

NMFS  agrees  that  the  reduction  of 
"ghost"  gear  may  reduce  the  number  of 
entanglements  of  marine  mammals  in 
fishing  gear.  NMFS  intends  to  notify  all 
Atlantic  fisheries  permit  holders  of  the 
importance  of  bringing  gear  back  to 
shore  to  be  discarded  properly. 
Additionally,  NMFS  proposes  to  review 
regulations  currently  in  place 
concerning  fishing  gear  or  fishing 
practices  that  may  increase  or  decrease 
marine  "ghost"  gear  and  to  determine 
what  additional  measures  may  be  useful 
in  reducing  the  potential  for  whale 
entanglement  by  this  gear. 

NMFS  has  not  included  a  Vessel 
Tracking  System  provision  in  this 
proposed  rule  pending  the  outcome  and 
final  disposition  of  this  electronic 
monitoring  system  within  the 
commercial  fishing  industry.  NMFS 
invites  comments  on  this  issue.  This 
system  may  encourage  mobile  gear 
vessels  to  avoid  towing  through  areas 
where  fixed  gear  is  set  and  may 
encourage  vessels  to  pick  up  damaged 
and  inactive  gear. 

Disentanglement  Efforts.  When 
entangled  in  most  fishing  gear,  other 


than  extremely  heavy  or  anchored  gear, 
whales  may  swim  off  with  some  or  all 
of  the  gear  still  trailing.  Some  whales 
may  eventually  free  themselves  or 
survive  for  substantial  periods  of  time 
while  trailing  gear,  but  the  continued 
survival  of  such  animals  may  be 
severely  jeopardized  by  this  gear. 

In  1984,  the  Center  for  Coastal  Studies 
(CCS)  in  Frovincetown.  MA  developed 
an  approach  for  disentangUng  free- 
swimming  large  whales.  This  process 
can  be  very  dangerous,  and  CCS  is 
currently  Uie  only  organization 
authorized  to  attempt  such 
disentanglements  on  the  U.S.  Atlantic 
coast.  NMFS  has  contracted  CCS  to 
perform  this  service  in  the  Northeast 
area  by  supporting  cxurent  efforts  and 
the  establishment  of  a  regional 
Disentanglement  Network  (Network). 
Criteria  for  partici(>ation  in  the  Network 
have  been  established,  and  experienced 
teams  have  been  formed  for  New 
England  waters.  Additionally,  rapid 
response  capability  has  been  developed 
to  allow  deployment  to  remote  coasts  or 
at  sea.  A  relationship  has  been 
established  with  the  Canadian 
Department  of  Fisheries  and  Oceans  and 
whale  biologists  operating  in  the  Bay  of 
Fundy  to  respond  to  entanglement 
events  in  Canadian  waters  of  the  Gulf  of 
Maine.  Local  teams  have  been  identified 
for  other  areas  along  the  U.S.  Atlantic 
coast.  These  resources  were  developed 
primarily  for  response  to  entangled  right 
whales. 

The  Team  Report  discussed  the 
following  actions  to  improve  and 
expand  the  effort  to  disentangle  large 
whales  along  the  east  coast  of  the  U.S.: 
(1)  Continue  authorization  and  support 
for  the  current  Disentanglement 
Netwoik;  (2)  expand  the  Network  to  the 
U.S.  Mid-Atlantic  region  by  training 
identified  response/support  teams  in 
Virginia,  Norm  Carolina  and  the 
Southeastern  U.S.  right  whale  critical 
habitat  regions,  and  by  developing 
protocols  appropriate  to  each  region;  (3) 
support  education  and  training  of 
fishermen  in  identification,  reporting 
and  disentangling  large  whales,  where 
appropriate,  in  all  identified  risk  areas; 
(4)  increase  monitoring  of  at-risk  whales 
in  the  region  through  opportimistic  and 
dedicated  surveys;  (5)  request  support 
fiom  the  U.S.  Coast  Guard  (USCG)  in  the 
SE  Region  similar  to  the  level  of  support 
committed  in  the  NE  region,  to  achieve 
a  coordinated  effort;  (6)  seek  support 
and  coordination  with  other  agencies 
with  similar  or  overlapping 
responsibilities;  (7)  ensure  fishermen 
are  informed  of  requirements  for 
reporting  and  indemnification  resulting 
from  the  issuance  of  incidental  take 
permits,  and  explore  further  possible 
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incentives  for  reporting  entangled 
whales;  (8)  allow  the  Network  to 
authorize  individuals  to  stand  by  or 
attach  tracking  equipment  to  entangled 
gear;  (9)  consider  all  ways  the  500-yard 
approach  regulation  may  affect  right 
whale  protection;  (10)  consider 
reimbursing  vessel  operators  for  real 
expenses  or  loss  of  regulated  fishing 
days  when  standing  by  a  whale 
confirmed  by  an  authorized  group  as 
entangled;  (11)  work  with  appropriate 
groups  to  ensure  acciu^te,  thorough  and 
standardized  reporting  of  entanglements 
and  results  in  a  central  database;  and 
(12)  develop  an  analytical  approach  for 
future  entanglement  reports  which 
considers  an  increase  in  reporting  due 
to  the  actions  referenced  above,  and 
which  counts  successful 
disentanglements  in  assessments  of  take 
reduction. 

NMFS  intends  to  continue  its 
authorization  of  and  work  to  improve 
the  current  Disentanglement  Network. 
NMFS  has  been  working  cooperatively 
with  the  Netv>rork  and  the  USCG  to 
extend  the  disentanglement  efforts  into 
mid-Atlantic  and  Southeastern  waters. 
Currently,  NMFS  provides  funds  only 
for  disentanglement  in  the  Northeast. 
Disentanglement  efforts  have  already 
been  initiated  outside  New  England 
waters;  for  example,  during  the  winter 
of  1996,  NMFS,  USCG,  the  states  of 
Georgia  and  Florida,  the  New  England 
Aquarium  and  the  Center  for  Coastal 
Studies  worked  cooperatively  to  attempt 
disentanglement  and  subsequent 
tracking  of  a  right  whale  off  the  east 
coast  ofFIorida.  NMFS  will  work  with 
CCS  to  fann  local  "first  response"  teams 
which  can  respond  to  entanglements  in 
other  areas  and  of  other  species  prior  to 
(or  in  some  cases  in  lieu  of)  dispatching 
the  CCS  rapid  response  teams.  Included 
among  improvements  to  the 
Disentanglement  Network  will  be  a 
strong  educational  component,  to  train 
fishers  to  identify  and  report  entangled 
large  whales.  Such  education  will  be 
included  diuing  skippers  workshops 
planned  imder  the  "Education  and 
Outreach"  portion  of  this  ALWTRP. 
Additional  training  specific  to  the 
Disentanglement  Network  may  also  be 
held  separately,  as  needed.  NMFS  is 
also  funding  and/or  woridng 
cooperatively  with  other  groups  to 
expand  the  current  survey  effort  to 
better  monitor  at-risk  areas.  For 
example,  year-round  aerial  and  vessel 
surveys  in  the  mid-Atlantic  have 
recently  been  funded.  These  surveys 
will  increase  opportunities  for  sighting 
entangled  whales. 

NMfS  has  been  working 
cooperatively  with  the  USCG  in  the 
Southeast  U.S.  as  well  as  in  the 


northeast  to  provide  protection  to 
whales.  The  USCG  helps  fund  the 
southeast  and  northeast  Early  Warning 
Systems,  which  involve  an  aerial 
monitoring  program  designed  to  help 
avoid  collisions  between  vessels  and 
right  whales  on  their  calving  groimds. 
The  USCG  also  has  been  very  helpful  in 
providing  vessel  support  for 
disentanglement  efforts  and  carcass 
recovery  in  the  southeast.  In  order  to 
formalize  this  cooperative  effort,  NMFS 
may  enter  into  a  Memorandiun  of 
Understanding  with  the  southeastern 
USCG  districts,  as  has  been 
accomplished  with  the  First  Coast 
Guard  District  operating  in  the 
northeast.  NMFS  is  already  cooperating 
extensively  with  coastal  state  agencies 
such  as  the  Georgia  Department  of 
Environmental  Resources  and  the 
Florida  Department  of  Environmental 
Protection  in  disentanglements  and 
other  right  whale  recovery  efforts. 
NMFS  will  continue  working 
cooperatively  with  these  state  agencies, 
and  will  seek  to  expand  such  efforts  to 
other  state  agencies  involved  with 
endangered  marine  species  issues. 
Recently,  the  states  of  Maine  and 
Massachusetts  have  been  working  with 
NMFS  and  the  Disentanglement 
Network  to  develop  whale  identification 
materials  and  information  on 
disentanglement  to  be  distributed  to 
vessels  for  use  at  sea. 

NMFS  understands  that  cooperation 
by  fishermen  and  others  in  reporting 
entangled  whales  is  essential  for  the 
ultimate  success  of  the  ALWTRP. 
Reporting  entanglement  events  creates 
the  opportunity  for  the  successful 
disentanglement  of  a  whale  that  is 
entangled  in  fishing  gear  and  is  still 
ahve.  Additionally,  reports  of  entangled 
whales,  both  dead  or  alive,  improves  the 
information  available  for  assessing  the 
success  of  this  plan  and  developing 
hitun  measures. 

Takes  of  marine  mammals  that  are  not 
listed  as  endangered  or  threatened  are 
authorized  under  section  118  of  the 
MMPA  for  vessels  that  are  registered  in 
the  Marine  Mammal  Authorization 
Program.  However,  takes  of  endangered 
species  can  only  be  authorized  under 
certain  conditions  specified  in  section 
101(a)(5)(e)  of  the  MMPA  and  if  an 
incidental  take  statement  is  issued 
under  the  Endangered  Species  Act 
(ESA).  Among  other  requirements. 
NMFS  must  determine  that  the  expected 
level  incidental  serious  injury  or 
mortality  of  a  threatened  or  endangered 
marine  mammal  resulting  from 
commercial  fishing  operations  will  have 
a  neghgible  impact  on  such  stock.  Until 
these  conditions  have  been  met,  NMFS 
could  not  authorize  takes  of  endangered 


whales,  even  if  a  take  occurs  by  a  vessel 
operating  in  compliance  with  the 
ALWTRP.  Currently,  takes  from  the 
western  North  Atlantic  stocks  of  right, 
humpback  and  fin  whales  are  not 
authorized. 

Consequently,  NMFS  does  not  have 
the  authority  to  exempt  fishers  from 
ESA  provisions  that  prohibit  taking 
endangered  whales.  NMFS  does, 
however,  exercise  bioed  prosecutorial 
discretion  in  deciding  on  a  case  by  case 
basis  when  to  {MXKecute  and  what  level 
of  penalty  to«eek.  When  exercising 
such  discretion,  NMFS  will  consider 
whether  the  taking  was  reported 
promptly,  and  will  regard  timely 
reporting  as  a  mitigating  factor  when 
determining  the  appropriate 
enforcement  response.  This  approach 
balances  NMFS'  statutory  duty  to 
endorse  provisions  of  the  ESA  with  its 
strong  desire  to  minimize  non-reporting 
for  fear  of  prosecution. 

NMFS  has  considered  the  potential 
effects  of  the  500-yard  interim  final  rule 
on  future  disentanglement  efforts,  and    . 
has  incorporated  into  that  rule  an 
exception  to  allow  approaches  to 
investigate  a  right  whale  or  injury  or  to 
assist  in  disentanglement  provided  that 
j)ermission  is  received  fixjm  I^MFS 
designee  prior  to  the  approach.  In 
addition,  in  order  to  facilitate  greater 
success  of  disentanglement  events, 
NMFS  is  considering  other  actions  so 
that  vessels  operating  in  the  Northeast 
Multispecies  and  American  lobster 
fisheries  may  assist  in  disentanglement 
efforts.  NMFS  has  no  mechanism  for 
authorizing  disbursement  of  funds  for 
reimbursing  vessel  operators  for 
expenses,  but  encourages  conservation 
organizations  to  consider  implementing 
such  a  program.  NMFS  will  approach 
the  fishery  management  councils 
regarding  reimbursing  any  loss  of 
regulated  fishing  days  resulting  from  a 
fisher's  participation  in  a 
disentanglement  effort  A  similar 
provision,  called  the  "good  Samaritan" 
provision,  exists  in  several  fishery 
management  plans  to  obtain  credit  for 
fishing  time  lost  while  assisting  search 
and  rescue  operations. 

NMFS  ourenUy  maintains  a 
centralized  entanglement  data  base,  and 
intends  to  work  cooperatively  with 
appropriate  groups  to  improve  the 
quahty  of  the  data  and  standardize 
reporting.  Improvements  to  the  ciurent 
entanglement  data  base  would  include 
incorporation  of  supplementary  data 
fitjm  original  sources  and  information  . 
from  examination  of  gear  seen  on  or 
removed  from  whales.  Tracking  of 
successful  disentanglements  are  to  be 
incorporated  in  the  data  base,  and 


16530 


Federal  Register  /  Vol.  62,  No.  66  /  Monday,  April  7.  1997  /  Proposed  Rules 


Federal  Register  /  Vol:  62.  No.  66  /  Monday,  April  7,  1997  /  Pn^xrod  Rales 


16S31 


would  be  considered  in  assessing 
progress  of  take  reduction  measures. 

As  stated  above,  not  all  whale 
entanglements  result  in  serious  injury  or 
mortality.  Monitoring  of  scarification 
and  comparison  of  historic  levels  in  the 
population,  as  noted  by  the  Team,  may 
help  provide  a  basis  for  determining 
whether  the  various  take  reduction 
measures  proposed  in  this  plan  have 
been  eHiective  in  decreasing  levels  of 
interaction  between  whales  and  fishing 
gear. 

Supplementary  Take  Reduction 
Initiatives 

Fisher  Education  and  Outreach 

The  Team  Report  acknowledges  that 
effective  implementation  of  the 
ALWTRP  will  require  the  active 
participation  of  a  majority  of  the  fishing 
industry.  To  encourage  this,  the  Team 
Report  suggests  that  NMFS  form  an 
advisory  group  to  assist  in  the 
implementation  of  educational 
workshops  and  outreach  strategies  to 
disseminate  information  to  fishermen 
on  measures  to  reduce  large  whale 
entanglements.  The  report  recommends 
that  education  and  outreach  workshops 
be  held  to:  (1)  Inform  fishermen  of 
provisicNQS  of  the  ESA  and  MMPA,  as 
well  as  intent  and  requirements  of  the 
ALWTRP;  (2)  train  fishermen  in 
deployment  and  maintenance  of 
proposed  gear  modifications;  (3) 
distribute  fact  sheets  for  use  in  whale 
identification  and  provision  of 
information  on  seasonal  distribution 
patterns;  (4)  train  fishermen  in  protocol 
for  whale  disentanglement;  (5)  supply 
observer,  stranding  and  entanglement 
data  to  fishermen;  (6)  encourage  timely 
reporting  of  marine  mammals  that  may 
be  entangled  in  fishing  gear;  and  (7) 
solicit  information  from  fishermen  on 
bow  to  reduce  marine  mammal 
interactions.  The  Team  Report 
recommends  that  such  workshops  be 
held  throughout  the  Northeast,  Mid- 
Atlantic  and  Southeast  regions  of  the 
U.S.  Atlantic  coast,  and  that  fishermen 
be  notified  by  mail  of  dates,  locations 
and  times  of  the  proposed  workshops. 
The  Team  Report  also  recommends  that 
public  relations  materials  should  be 
developed  and  distributed  through 
newsletters,  newspapers,  radio, 
television  news,  and  the  Internet. 

NMFS  corunirs  with  the 
recommendations  of  the  Team  Report  to 
conduct  fishermen  education 
workshops,  as  well  as  other  outreach 
strategies.  Although  NMFS  does  not 
propose  to  form  a  formal  advisory 
group,  NMFS  intends  to  seek  assistance 
concerning  the  workshops  from 
SeaGrant  and  other  groups  that  are 


experienced  in  outreach  on  marine 
issues.  Workshops  are  proposed  to  be 
held  throughout  the  areas  of  the  affected 
fisheries  to  inform  fishers  of  gear  and 
area  requirements  as  well  as  to  address 
other  topics  as  outlined  in  the  Team 
Report. 

Other  recommendations  contained  in 
the  report  include  promotion  of 
"responsible  fishing  practices."  For 
example,  the  Team  Report  discusses  the 
following  measures  with  respect  to  the 
mid-Atlantic  gillnet  fisheries:  (1) 
Gillnets  and  other  fishing  gear  should 
not  be  set  near  whales;  (2)  gear  should 
be  removed  as  soon  as  possible  if 
whale(s)  move  into  the  area  being 
fished;  (3)  fishers  using  un-anchored 
gillnet  gear  during  the  high-risk  period 
(December  1 — March  31)  should  remain 
with  actively  fishing  gear,  and  (4)  any 
observed  entanglements  should  be 
reported.  NMFS  proposes  that  such 
practices  be  discussed  and  supported 
during  the  fishermen  education 
workshops  described  above. 

Monitoring  of  Whale  Stock  Distribution 
and  Entanglements 

The  Team  Report  acknowledges  that 
the  long-term  success  of  the  plan 
depends  on  the  ability  to  monitor 
interactions  between  whales  and 
fisheries,  as  well  as  an  improved 
knowledge  of  whale  distribution  and 
movements.  The  Team  Report  asserts 
that  successful  real-time  monitoring  of 
whale  distribution  could  lead  to  better 
dynamic  management  (i.e.,  flexible  area 
closures  and/or  gear  modifications 
required  during  certaip  periods  in 
certain  areas)  designed  to  avoid  or 
respond  to  entanglements  of  large 
whales  in  fishing  gear.  The  Team  Report 
comments  that  data  collection  and 
monitoring  programs  should  be  created 
where  needed,  or  existing  programs 
improved  to  achieve  a  dynamic 
approach  to  reducing  large  whale 
entanglements,  as  well  as  to  assess  the 
success  of  the  ALWTRP.  The  following 
items  were  included  in  the  Team  Report 
as  significant  aspects  of  an  overall  take 
reduction  program: 

Whale  Distribution  and  Movement 
Patterns 

Issues  to  be  addressed:  (1) 
Distribution  of  whales;  (2)  movement 
patterns;  and  (3)  stability  of  distribution 
in  high-use/critical  habitat  areas. 
Possible  measures  to  address  these 
issues  include  establishing  long-term 
and  real  time  monitoring  of  whale 
distribution  via  aerial  and  vessel 
surveys,  telemetry  and  photo 
documentation. 


Whale  Entanglements  and  Mortalities 

Issues  to  be  addressed:  (1) 
Mechanisms  of  whale  entanglements; 

(2)  geographic  areas  and  portions  of 
water  column  where  whales  become 
entangled;  (3)  gear  whales  are  entangled 
in,  rate  of  entanglement,  serious  injury 
and  mortality;  (4)  effect  on  population 
size  and  recovery;  (5)  survivorship  of 
entangled  whales;  and  (6)  survivorship 
of  disentangled  whales.  Possible 
measures  to  address  these  issues  are:  (1) 
train  personnel  to  recognize  signs  of 
entanglement-related  injuries  and 
improve  stranding  report  consistency 
and  accuracy;  (2)  establish  repository  for 
gear  removed  from  stranded  and/or 
entangled  whales  and  develop  process 
for  examination  and  identification;  and 

(3)  develop  entanglement/interaction 
reporting  protocols  to  encourage  fisher 
participation  in  monitoring  and 
disentanglement  efforts. 

Fishing  Effort 

Issues  to  be  addressed:  (1)  Status  of 
ciurent  information  on  occurrence  and 
distribution  regarding  effort  and  gear 
type;  and  (2)  identification  of 
information  needed  for  effective 
monitoring.  Possible  measures  to 
address  these  issues  are:  (1)  Improve 
reporting  of  fishing  effort  for  area  fished, 
amount  of  gear,  and  species  targeted,  by 
day;  (2)  develop  improved  methods  for 
gear  identification  and  reporting  of  gear 
loss;  (3)  examine  fishing  practices  other 
than  those  considered  in  this  ALWTRP 
for  potential  impacts  to  large  whales; 
and  (4)  improve  fishery  participation  in 
data  collection  needs. 

Dynamic  Management 

Issues  to  be  addressed:  (1) 
Siu^eillance-based  management  is 
useful  for  supporting  research  for 
implementation  of  the  ALWTRP;  and  (2) 
research  should  echo  the  State  of 
Massachusetts  Plan  for  reducing  right 
whale  takes.  Possible  measures  to 
address  these  issues  are:  (1)  NMFS 
should  work  with  appropriate  agencies 
and  research  groups  to  develop  a 
surveillance-based  management  plan  to 
protect  right  whales;  and  (2)  establish  a 
narrow  and  appropriately  focused 
system  of  dynamic  management. 

NMFS  agrees  that  the  issues  raised  are 
important  elements  in  understanding 
the  nature  of  whale  entanglements  and 
developing  subsequent  management 
measures  to  reduce  such  entanglements. 
NMFS  currently  monitors  whale 
distribution  and  movement  patterns, 
and  supports  additional  efforts  for 
photo-identification,  life  history  and 
other  studies.  Real-time  monitoring  of 
whale  movements  for  fishery 


management  purposes  is  being  used  by 
the  State  of  Massachusetts  in 
conjunction  with  the  newly  estabUshed 
early  warning  system  for  ship  strikes  in 
Cape  Cod  Bay.  The  success  of  this 
program  will  be  reviewed  and  may  be 
expanded  to  other  areas,  if  appropriate. 

NMFS  plans  to  seek  ways  to 
incorpKjrate  the  comments  in  the  Team 
Report  regarding  entanglements  and 
resulting  mortalities  into  the  existing 
Disentanglement  Network  efforts. 
Additional  research  may  be  supported 
through  alternate  funding  sources  such 
as  Saltonstall-Kennedy  grants  or  other 
such  sources.  Improving  current 
information  on  fishery  participation  in 
data  collection,  methods  for  gear 
identification,  and  reporting  gear  loss 
will  be  effected  through  a  combination 
of  regulations  and  fisher  education  and 
outreach  workshops.  NMFS  proposes  to 
investigate  and  consult  with  the 
appropriate  state  agencies  to  improve 
information  on  fishery  effort 
distribution.  Monitoring  effort  in  terms 
of  the  amount  of  gear  present  in  the 
water  (e.g.,  number  of  vertical  lines  or 
length  of  net)  is  an  important  element  of 
determining  whether  effort  reduction 
measures  have  been  successful,  or 
whether  it  has  simply  been  displaced  to 
other  areas  where  whale  entanglements 
may  still  occur. 

Joint  Initiatives  With  Canada  to  Reduce 
Whale  Bycatch  in  Commercial  Fisheries 

Large  whales  are  known  to  be  taken 
in  loiter,  gillnet,  trap  and  weir 
fisheries  in  Canadian  waters.  The  Team 
Report  recognizes  that  regulatory  and 
management  regimes  differ  between 
Canada  and  the  U.S.,  and  agrees  with 
the  position  of  Canada  that  there  is  need 
to  develop  similar  and  complementary 
strategies  to  reduce  the  incidental  take 
of  large  whales  by  commercial  fisheries 
in  Canadian  Atlantic  waters.  It  is  the 
understanding  of  the  Team  that  the 
Canadian  Government  is  considering 
legislation  which,  if  implemented, 
would  require  recovery  plans  for  whale 
species  identified  as  endangered, 
threatened  or  vulnerable.  Canada  is 
expected  to  establish  a  consultative 
program  similar  to  the  Team.  This 
program  would  develop,  within  existing 
regulatory  and  management 
frameworks,  programs  that  are 
compatible  and  complementary  to  the 
measures  proposed  by  the  Team.  The 
Team  Report  comments  that  once  the 
ALWTRP  is  open  to  public  comment, 
NMFS  should  initiate  discussions  with 
the  Canadian  Department  of  Fisheries 
and  Oceans  (DFO)  to:  (1)  Obtain 
comments  from  DFO  on  the  ALWTRP; 
(2)  urge  Canada  to  develop  a  joint 
recovery  plan  under  its  Endangered 


Species  Act.  when  final;  (3)  institute 
mechanisms  to  reduce  large  whale 
entanglements  in  Canadian  waters,  as 
well  as  a  means  to  evaluate  the 
effectiveness  of  any  proposed  take 
reduction  strategies;  and  (4)  outline  a 
timetable  for  meetings  between  NMFS 
officials.  Team  representatives  and  DFO 
to  review  progress  toward  reducing 
entanglements  of  large  whales  in  U.S. 
and  Canadian  waters. 

NMFS  has  been  working 
cooperatively  with  the  Dro  towards 
take  reduction  efforts  for  both  harbor 
porpoise  and  large  whales  for  some 
time.  NMFS  anticipates  continuation  of 
these  cooperative  efforts.  DFO      '^ 
participated  as  an  observer  on  the  Team, 
and  indicated  that  Canada  is  expected  to 
enact  a  new  Endangered  Si>ecies  Act. 
Under  this  act,  DFO  would  develop  a 
joint  recovery  plan  with  NMFS.  and 
form  their  own  TRT.  NMFS  intends  to 
continue  to  support  and  encourage  these 
conservation  efforts,  and  will  continue 
to  invite  DFO's  participation  on  the 
Team  as  a  means  of  promoting  effective 
bycatch  reduction  measxires  for  large 
whales  throughout  western  North 
Atlantic  waters. 

Exploration  of  Market  Incentives  to 
Reduce  Whale  Bycatch  in  Commercial 
Fisheries 

The  Team  discussed  the  formaticm  of 
a  committee  of  Team  members  and 
other  interested  parties  to  explore  and 
develop  incentives,  including  market 
and  other  voluntary  incentives,  far 
reducing  entanglements  of  large  whales. 
Also  discussed  was  whether  this 
committee  should  develop  a  process  for 
incorporating  these  incentives  into  the 
take  reduction  effort.  The  committee,  as 
envisioned  by  the  Team,  would  include 
persons  with  experience  or  expertise  in 
conservation,  market-based  incentives, 
seafood  processing  and  distribution,  and 
various  fishing  strategies. 

NMFS  has  not  proposed  to  include 
this  aspect  of  the  Team's  Report  in  the 
plan.  NMFS  believes  it  is  more 
important  to  devote  its  resources  to 
other  aspects  of  this  plan.  Such  efforts 
may  be  considered  at  future  team 
meetings.  Members  of  the  Team  and/or 
other  interested  parties  may  form  a 
committee  to  investigate  market  or  other 
volimtary  incentives  to  reducing  whale 
entanglements  to  present  to  the  Team 
for  consideration. 

Classification 

This  proposed  rule  does  not  contain 
new  collection-of-information 
requirements  subject  to  the  Paperwoilc 
Reduction  Act. 

NMFS  prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IFRA)  that 


describes  the  impact  this  proposed  rule, 
if  adopted,  would  have  on  small 
entities.  The  American  lobster  p)ot.  New 
England  multispecies  sink  gillnet.  Mid- 
Atlantic  coastal  gillnet.  and  Southeast 
driftnet  fisheries  are  directly  affected  by 
the  proposed  action  and  are  composed 
primarily  of  small  business  entities.  The 
number  of  state  and  federal  permit 
lobster  permit  holders  is  estimated  to  be 
13.000.  The  numbers  of  vessels  in  the 
New  England  multispecies  sink  gillnet, 
Mid-Atlantic  coastal  gillnet.  and 
Southeast  shark  driftnet  fisheries  are 
estimated  to  be  350,  650,  and  10, 
respectively.  The  proposed  rule  does 
not  include  reporting  or  recordkeeping 
requirements,  but  does  include 
requirements  that  fishing  gear  be 
marked  and  that  gear  be  modified  in 
various  ways  to  reduce  potential 
interactions  with  large  whales.  In 
certain  cases,  area  closures  are 
proposed. 

Currently,  the  American  Lobster 
Fishery,  the  New  England  Multispecies 
Fishery,  the  weakfish  and  striped  bass 
portion  of  the  mid-Atlantic  coastal 
gillnet  fishery,  and  the  Atlantic  shark 
fishery  are  subject  to  Federal  regulations 
under  50  CFR  Part  649.  Subpart  F  of 
Part  648,  Part  697.  and  Part  678, 
respectively.  This  proposed  rule  is 
designed  to  complement  those  existing 
regulations  and  fishery  management 
objectives  by  reducing  the  bycatch  of 
lai^  whales  in  these  fisheries.  A  variety 
of  regulatory  alternatives  were 
considered,  including  no  action,  area 
closures,  and  various  gear  modifications 
and  restrictions  as  discussed  above. 
With  respect  to  some  critical  habitat 
areas,  area  closures  are  proposed  in 
order  to  provide  the  necessary  level  of 
protection  for  the  critically  endangered 
northern  right  whale.  In  most  cases, 
however,  gear  modifications  represent 
the  preferred  alternative;  the  plan  was 
designed  to  achieve  the  goals  of  the 
MMPA  while  minimizing  the  economic 
iinract  on  small  entities. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  prepared  a  draft 
environmental  assessment  (draft  EA)  for 
this  proposed  rule  under  the  National 
Environmental  Policy  Act.  A  copy  of  the 
draft  EA  and  the  IFRA  is  available  upon 
request  (see  AOOltESSES). 
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List  of  Sabjacts  in  50  CFR  Part  229 

Administrative  practice  and 
procedure.  Confidential  business 
infonnation,  Fisheries.  Marine 
manunals.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  1. 1997. 
Charka  KameUa, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  229  is  proposed 
to  be  amended  to  read  as  follows: 

PART  229— AUTHORIZATION  FOR 
COMMERCIAL  FISHERIES  UNDER  THE 
MARME  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Aotfaority:  16  U.S.C  1361  et  seq. 

2.  In  section  229.2.  definitions  of 
"American  lobster  or  Lobster", 
"Anchored  gillnet",  "Breakaway  buoy", 
"Bridle",  "Buoy  line",  "Driltnet,  drift 
gillnet  or  drift  entanglement  net",  "Fish 
with  or  fishing  with",  "Footrojw", 
"Gillnet",  "Groundline",  "Headrope", 
"Lobster  pot",  "Lobster  pot  trawl",  Mid- 
Atlantic  coastal  waters",  Northeast 
waters",  "Other  anchored  gillnet". 
"Sink  gillnet",  "Sinking  line". 
Southeast  waters",  "Spotter  plane", 
"Stellwagen  Bank/Jeffreys  Ledge  area", 
"Strikenet  or  to  fish  with  strikenet 
gear",  "Tended  gear  or  tend",  "U.S. 
vreters",  "Weak  buoy  line",  and  "weak 
link"  are  added  in  alphabetical  order  to 
read: 

1229.2    Dadnraora. 


American  lobster  or  lobster  means  the 
species  Homarus  americaitus. 

Anchored  gillnet  means  any  gillnet 
gear,  including  sink  gillnets,  that  is  set 
anywhere  in  the  water  coliunn  and 
which  is  anchored,  secured  or  weighted 
to  the  bottom. 
***** 

Breakaway  buoy  means  a  buoy  line 
equipped  with  a  breakable  section  near 
the  top  (buoy)  end  of  the  line  that  will 
part  when  subjected  to  certain  pull 
pressure  and,  after  parting,  will  result  in 
a  knotless  end,  not  thicker  than  the 
diameter  of  the  line. 

Bridle  means  the  lines  connecting  a 
gillnet  to  an  anchor  or  buoy  line. 

Buoy  line  means  a  line  connecting 
fishing  gear  in  the  water  to  a  buoy  at  the 
surface  of  the  water. 


Driftnet,  drift  gillnet,  or  drift 
entanglement  gear  means  gillnet  gear 
that  is  not  anchored,  secured  or 
wei^ted  to  the  bottom. 

Fish  with  or  fishing  with  means  to  use, 
set,  or  haul  back  gear  or  allow  gear  that 
is  set  to  remain  in  the  water. 
***** 

Footrope  means  the  line,  weighted  or 
otherwise,  to  which  the  bottom  edge  of 
a  gillnet  is  attached. 

Gillnet  means  fishing  gear  consisting 
of  a  wall  of  webbing  or  nets,  designed 
or  configured  so  that  the  webbing  or 
nets  are  held  approximately  vertically  in 
the  water  column  designed  to  capture 
fish  by  entanglement,  gilling.  or 
wedging.  Gillnets  include  gillnets  of  all 
types  such  as  sink  gillnets,  other 
anchored  gillnets,  and  drift  gillnets. 

Groundline,  with  reference  to  lobster 
pot  gear,  means  a  line  connecting 
lobster  pots  in  a  lobster  pot  trawl,  and, 
with  reference  to  gillnet  gear,  means  a 
line  connecting  a  gillnet  or  gillnet  bridle 
to  an  anchor  or  buoy  line. 

Headrope  means  the  line  at  the  .top  of 
a  gillnet  from  which  the  mesh  portion 
of  the  net  is  hung. 
***** 

Lobster  pot  means  any  trap,  structure 
or  other  device  that  is  placed  on  the 
ocean  bottom  and  is  designed  to  or  is 
capable  of  catching  lobsters. 

Lobster  pot  trawl  means  more  than 
one  lobster  pot  attached  to  a  groundline. 

Mid-Atlantic  coastal  waters  means 
waters  west  of  the  area  bounded  by  the 
following  points:  the  southern  shoreline 
of  Long  Island,  New  York  at  72''3(yW, 
then  due  south  to  the  intersection  of 
72''30'W  with  a  line  running  due  east 
from  the  North  Carolina/South  Carolina 
border,  then  due  west  along  that  line  to 
the  North  Carolina/South  Carolina 
border. 


Northeast  waters  means  those  U.S. 
waters  east  of  72°30'W  and  north  of  a 
line  running  due  east  from  the  Virginia- 
North  Carolina  border. 

***** 

Other  anchored  gillnet  means  any 
anchored  gillnet  except  sink  gillnet. 

***** 

Sink  gillnet  has  the  meaning  s[>ecified 
in  50  CFR  648.2. 

Sinking  line  means  line  that  sinks  and 
does  not  float  at  any  point  in  the  water 
column.  Polypropylene  line  is  not 
sinking  line  unless  it  contains  a  lead 
core. 
***** 

Southeast  waters  means  waters  south 
of  a  line  extending  due  eastward  from 
the  North  CarolinaV  South  Carolina 
border. 


Spotter  plane  means  a  plane  that  is 
deployed  for  the  purpose  of  locating 
schools  of  target  fish  for  a  fishing  vessel 
that  intends  to  set  fishing  gear  on  them. 

Stellwagen  Bank/ Jeffreys  Ledge  area 
means  the  area  bounded  by  the  Maine 
shoreline  at  43''30'  N,  then  due  east  to 
43»30Tvl/70''00'  W,  then  south  to  42''00' 
N/70''00'W,  then  due  west  to  the 
Massachusetts  shoreline,  then  along  the  . 
Cape  Cod  shoreline  to  42-04.8'  N/70''10' 
W.  then  to  42»12'  N/70''15'  W.  to  42n2' 
N/70»30'  W,  to  42*'00'  N/70»30'  W.  then 
due  west  to  the  Massachusetts  shoreline 
at  42»00'N. 

Strikenet  or  to  fish  with  strikenet  gear 
means  a  gillnet,  or  a  net  similar  in 
construction  to  a  gillnet,  that  is 
designed  so  that  when  it  is  deployed,  it 
encircles  or  encloses  an  area  of  water 
either  with  the  net,  or  by  utilizing  the 
shoreline  to  complete  encirclement. 
***** 

Tended  gear  or  tend  means  active 
fishing  gear  that  is  physically  attached 
to  a  vessel  or  to  fish  so  that  active  gear 
is  attached  to  the  vessel. 

U.S.  waters  means  both  state  waters 
and  waters  of  the  U.S.  exclusive 
economic  zone  along  the  east  coast  of 
the  United  States  from  the  Canadian/ 
U.S.  border  southward  to  a  line 
extending  eastward  from  the 
southernmost  tip  of  Florida  on  the 
Florida  shore. 
***** 

Weak  buoy  line  means  a  buoy  line 
that  will  part  when  subjected  to  certain 
pull  pressure  and,  after  parting,  will 
result  in  a  knotless  end,  not  thicker  than 
the  diameter  of  the  line. 

Weak  link  means  a  breakable  device 
that  will  part  when  subjected  to  certain 
pull  pressure. 

3.  In  §  229.3,  paragraphs  (g)  through 
(j)  are  added  to  read  as  follows: 

S  229.3    ProhiMtion*. 

•         *         •         •         *  ■ 

(g)  It  is  prohibited  to  fish  with  lobster 
pot  gear  in  the  areas  and  for  the  times 
specified  in  §  229.32(b)  (3),  (4),  (5).  (6) 
and  (7)  unless  the  lobster  pot  gear  meets 
the  marking  requirements  specified  in 
§  229.32(b)(1)  and  complies  with  the 
closures,  modifications,  and  restrictions 
specified  in  §  229.32(b)  (2),  (3),  (4).  (5), 
(6)  and  (7). 

(h)  It  is  prohibited  to  fish  with  sink 
gillnet  gear  in  the  areas  and  for  the 
times  specified  in  §  229.32(c)  (3),  (4), 
(5),  (6)  and  (7)  unless  the  sink  gillnet 
gear  meets  the  marking  requirements 
specified  in  §  229.32(c)(1)  and  complies 
with  the  closures,  modifications,  and 
restrictions  specified  in  §  229.32(c)  (2), 
(3).  (4).  (5),  (6)  and  (7). 
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(i)  It  is  prohibited  to  fish  with  coastal 
gillnet  in  the  areas  and  for  the  times 
specified  in  §  229.32(d)(3)  unless  the 
coastal  gillnet  gear  meets  the  marking 
requirements  specified  in  §  229.32(d)(1) 
and  complies  with  the  restrictions 
specified  in  §  229.32(d)  (2)  and  (3). 

(j)  It  is  prohibited  to  fish  with  shark 
driftnet  gear  in  the  areas  and  for  the 
times  specified  in  §  229.32(e)  (2)  and  (3) 
imless  the  coastal  gillnet  gear  meets  the 
marking  requirements  si>ecified  in 
§  229.32(e)(1)  and  complies  with  the 
restrictions  and  requirements  specified 
in  §  229.32(e)  (2)  and  (3). 

4.  A  new  §  229.32  is  added  to  subpart 
C  to  read  as  follows: 


Subpart  C— Take  Reduction  Plan 
Regulations  and  Emergency 
Regulations 

$229.32    Atlantic  large  wtiate  take 
reduction  plan  regulations. 

(a)  Gear  marking  provisions.  (1)  Gear 
marking  required  for  specified  gear,  (i) 
Specified  gear.  Specified  fishing  gear 
consists  of:  lobster  pot  gear  or  sink 
gillnet  gear  in  Northeast  waters;  lobster 
pot  gear  or  mid-Atlantic  coastal  gillnet 
gear  in  the  mid-Atlantic  cDastal  waters 
area;  and  shark  driftnet  gear  in 
Southeast  waters. 

(ii)  Requirement.  On  or  after  January 
1, 1998  and  as  otherwise  required  in 
paragraphs  (b)(1).  (c)(1).  (d)(1).  and 
(e)(1)  of  this  section,  any  p^son  who 
owns  or  fishes  with  sp>ecified  fishing 


gear  must  mark  that  gear  in  order  to 
identify  the  gear  type  and  the  region 
where  it  is  used  according  to  the  gear 
marking  code  specified  by  paragraphs 
(a)(2)  and  (3)  of  this  section,  unless 
otherwise  required  by  the  Assistant 
Administrator  under  paragraph  (f)  of 
this  section. 

(2)  Gear-type  color  code.  Gear  must  be 
marked  with  the  appropriate  color  to 
designate  gear-type  as  follows: 

Lobster  pot  gear Red. 

Sink  gillnet  gear Green. 

Other  anchcned  gillnet  gear Yellow. 

Driftnet  gear  Blue. 

(3)  Region  color  code.  Gear  must  be 
marked  with  the  appropriate  color  to 
designate  the  area  where  the  gear  is  set 
as  follows: 


Cape  Cod  Bay  critical  habitat  area  

Great  South  Channel  critical  habitat  area 

Stellwagen  Bank/Jeffreys  Ledge  area 

Other  Northeast  waters 

Mid-Atlantic  coastal  waters  

Southeastern  U.S.  waters  


Blue/orange.  - 
Red/blue. 
Yellow/orange. 
Green/orange. 
Red/ orange. 
Green/ red. 


(4)  hdarkings.  Each  color  of  the  color 
codes  must  be  permanently  marked  on 
or  along  the  line  or  lines  specified  under 
paragraphs  (b)(1).  (c)(1).  (d)(1).  and 
(e)(1)  of  this  section.  Each  color  of  the 
color  codes  must  be  marked  so  that  the 
colors  are  clearly  visible  when  the  gear 
is  hauled  or  removed  from  the  water. 
Each  color  of  the  region  color  code  must 
be  between  2  and  3  inches  (5.1-7.6  cm) 
wide.  The  gear-type  color  code  must  be 
between  4  and  5  inches  (10.2-12.7  cm) 
wide.  The  color  codes  must  be  placed 
on  the  line  either  in  the  following  order 
or  in  reverse  order:  The  first  color  of  the 
region  color  code,  the  second  color  of 
the  region  code,  and  the  gear  color  code. 
All  colors  of  these  color  codes  must  be 
placed  immediately  next  to  each  other. 
If  the  color  of  the  line  next  to  a  color 
code  is  the  same  or  similar  to  a  color 
code,  an  area  of  one  to  2  inches  (2.5-5.1 
cm)  next  to  that  color  code  must  be 
permanently  marked  with  a  white  band. 
In  marking  or  affixing  the  color  cod6  or 
associated  neutral  band,  the  line  may  be 
dyed  or  marked  with  thin  colored 
whipping  line,  thin  colored  plastic  or 
heat  shrink  tubing,  or  other  material,  or 
thin  line  may  be  woven  into  or  through 
the  Une,  but  the  marking  material  must 
not  be  connected  by  a  knot  in  the  line 
or  increase  the  diameter  of  the  line  by 
more  than  5  percent  of  its  original 
diameter.  If  the  Assistant  Administrator 
revises  the  gear  marking  requirements 
under  paragraph  (f)  of  this  section,  the 
gear  must  be  marked  in  compliance 
with  those  requirements. 


(5)  Inspection  of  gear  and  marking.  At 
least  once  every  30  days,  all  specified 
gear  that  is  in  the  water  must  be  hauled 
and  inspected  to  ensure  that  the  gear  is 
properly  marked  and  otherwise  in 
compliance  with  this  section. 

(b)  Restrictions  applicable  to  lobster 
pot  gear.  (1)  Gear  marking  requirements. 
No  person  may  fish  with  lobster  pot  gear 
unless  that  gear  is  marked  by  gea^type 
and  region  according  to  the  gear 
marking  code  specified  under  paragraph 
(a)  of  this  section.  On  and  after  January 
1. 1998.  all  buoy  lines  must  be  marked 
within  2  feet  (0.6  m)  of  the  top  of  the 
buoy  line  and  approximately  midway 
along  the  length  of  each  buoy  line 
according  to  the  gear  type  and  region. 
On  and  after  January  1, 1999,  eadi 
section  of  groimdline  must  be  marked 
approximately  midway  between  each 
pot  according  to  gear  type  and  region. 

(2)  Gear  modifications  and 
restrictions  (i)  Type  1  lobster  pot  gear. 
Type  1  lobster  pot  gear  is  gear  which 
complies  with  the  following 
requirements: 

(A)  Multi-pot  trawls.  It  is  a  multiple 
pot  trawl  consisting  of  four  or  more 
lobster  pots; 

(B)  Umit  on  buoy  lines.  No  more  than 
two  buoy  lines  are  used  per  trawl; 

(C)  Sinking  buoy  lines.  All  buoy  lines 
are  sinking  line; 

(D)  BreMaway  buoys  or  weak  buoy 
lines.  All  buoy  lines  and  buoys  comply 
with  one  of  the  following: 

[1]  The  buoy  line  is  attached  at  the 
top  of  the  line  to  a  breakaway  buoy. 
Unless  the  Assistant  Administrator 
revises  the  gear  requirements  imder 


paragraph  (f)  of  this  section,  the 
breakaway  buoy  must  be  designed  with 
a  breaking  strength  of  no  more  than  150 
pounds  (68  kg);  or 

(2)  The  buoy  line  has  a  weak  buoy 
line  that  is  at  least  as  long  as  the  depth 
of  the  water  at  mean  high  water,  is 
attached  to  the  buoy  at  the  top  of  the 
line,  and  is  attached  to  a  functional 
buoy  line  resting  on  the  ocean  bottom  at 
the  bottom  of  the  weak  buoy  fine. 
Unless  the  A^istant  Administrator 
revises  the  gear  requirements  imder 
paragraph  (f)  of  this  section,  the  weak 
buoy  line  must  be  designed  with  a 
bretJdng  strength  of  no  more  than  150 
poimds  (68  kg);  and 

(E)  Sinking  groundline.  All 
groundlines  are  sinking  line. 

(ii)  Type  2  lobster  pot  gear.  Type  2 
lobster  pot  gear  is  gear  which  complies 
with  the  following  requirements. 

(A)  Limit  on  buoy  lines.  No  more  than 
one  buoy  line  is  used  per  trawl 
consisting  of  fewer  than  four  pots,  and 
no  more  than  two  buoy  lines  are  used 
on  any  trawl  consisting  of  four  or  more 
pots;  and 

(B)  Sinking  buoy  lines,  breakway 
buoys  or  weak  buoy  lines,  and  sinking 
groundline.  The  gear  complies  with  the 
gear  requirements  of  paragraph  (b)(2)(i) 
(C),  (D)  and  (E)  of  this  section. 

(iii)  Type  3  lobster  pot  gear.  Type  3 
lobster  pot  gear  is  gear  which  complies 
with  the  following  requirements: 

(A)  Sinking  or  modified  sinking  buoy 
lines.  All  buoy  lines  are  sinking  line, 
except  that  floating  line  may  be  used  if: 

(7)  The  floating  line  is  not  attached  to 
the  buoy,  is  used  only  in  the  bottom- 
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most  section  of  the  buoy  line,  and  is  not 
longer  than  10  percent  of  the  depth  of 
the  water  at  mean  low  water; 

[2]  The  floating  Hne  is  not  larger  than 
Vi  inch  (1.27  cm)  in  diameter;  and 

[3)  llie  floating  line  section  of  the 
buoy  iine  is  attached  to  the  sinking  line 
by  a  splice  and  not  by  a  knot;  and 

(B)  Limit  of  buoy  lines,  breakaway 
buoys  or  weak  buoy  lines,  and  sinking 
groundline.  The  gear  complies  with  the 
gear  requirements  of  paragraph  (bU2)(i) 
(B),  (D)  and  (E)  of  this  section. 

(iv)  Type  4  lobster  pot  gear.  Type  4 
lobster  pot  gear  is  gear  which  compHes 
with  the  following  re(juirements: 

(A)  Sinking  or  modified  sinking  buoy 
lines.  It  complies  with  the  requirements 
of  para^pfa  (b)(2}(iii)(A)  of  ^is  section. 

(b)  Limit  on  buoy  lines  and  breakway 
buoys  or  weak  buoy  lines.  It  complies 
with  the  gear  requirements  of  paragraph 
(b)(2)(i)  (B)  and  ID)  of  this  section. 

(3)  Cape  Cod  Bay.  (i)  Restricted  area. 
The  Cape  Cod  Bay  restricted  area 
consists  of  the  Cape  Cod  Bay  Critical 
Habitat  area  specified  under  50  CFR 
216.13(b)  (copies  of  a  chart  depicting 
this  area  are  available  from  the  NE 
Regional  Administrator  upon  request) 
unless  the  Assistant  Administrator 
extends  that  area  under  paragraph  (f)  of 
this  section. 

(ii)  Type  1  gear  restrictions.  During 
the  winter/spring  restricted  period,  no 
person  may  fish  with  lobster  pot  gear  in 
.  the  Cape  Cod  Bay  restricted  area  unless 
the  lobster  pot  gear  complies  with  the 
Type  1  gear  requirements  specified 
under  paragraph  (b)(2)(i)  of  this  section; 
or,  if  the  Assistant  Administrator  revises 
the  gear  requirements  imder  paragraph 
(f)  of  this  section,  the  gear  complies 
with  those  requirements.  The  winter/ 
spring  restricted  period  for  this  area  is 
from  January  1  until  May  15  of  each 
year  unless  the  Assistant  Administrator 
revises  the  restricted  period  under 
paranaph  (f)  of  this  section. 

(iii)  Type  4  gear  restrictions.  On  or 
after  January  1, 1998.  during  the 
summer/fall  restricted  p)eriod,  noperson 
may  -fish  with  lobster  pot  gear  in  the 
Cape  Cod  Bay  restricted  area  unless  the 
lobster  pot  gear  complies  with  the  Type 
4  gear  requirements  specified  under 
paragraph  (b)(2)(iv)  of  this  section;  or,  if 
the  Assistant  Administrator  revises  the 
gear  requirements  under  paragraph  (f)  of 
this  section,  the  gear  complies  with 
those  requirements.  The  summer/fall 
restricted  period  for  this  area  is  from 
May  16  through  December  31,  unless 
the  Assistant  Administrator  revises  the 
restricted  period  under  paragraph  (f)  of 
this  section. 

(4)  Great  South  Channel,  (i)  Restricted 
area.  The  Great  South  Channel 
restricted  area  consists  of  the  Great 


South  Channel  Critical  Habitat  area 
specified  under  50  CFR  216.13(a) 
(copies  of  a  chart  depicting  this  area  are 
available  from  the  NTE  Regional 
Administrator  upon  request)  unless  the 
Assistant  Administrator  extends  that 
area  under  paragraph  (f)  of  this  section, 
(ii)  Closure,  [hiring  the  spring  closed 
period,  no  person  may  fish  with  lobster 
gear  in  the  Great  South  Channel 
restricted  area  unless  the  Assistant 
Administrator  specifies  gear 
modifications  or  alternative  fishing 
practices  under  paragraph  (f)  of  this 
section  and  the  gear  or  practices  comply 
with  those  specrfications.  The  spring 
closed  period  for  this  area  is  from  April 
1  until  June  30  of  each  year  unless  the 
Assistant  Administrator  revises  the 
closed  period  tmder  paragraph  (f)  of  this 
section. 

(iii)  Type  3  gear  restrictions. 
Beginning  on  January  1, 1998,  during 
the  wint«r/stuQmer/fall  restricted 
period,  Tio  person  may  fish  with  lobster 
pot  gear  in  the  Great  South  Channel 
restricted  area  unless  the  lobster  pot 
gear  complies  with  the  Type  3  gear 
requirements  specified  under  paragraph 
(b)(2)(iii)  of  this  section;  or,  if  the 
Assistant  Administrator  revises  the  gear 
modification  requirements  under 
paragraph  (f)  of  this  section,  the  gear 
complies  with  those  requirements.  The 
winter/summer/fall  restricted  p)eriod  for 
this  area  is  from  January  1  through 
Mardi  31  and  from  July  1  throu^ 
December  31  of  each  year,  unless  the 
Assistant  Administrator  revises  the 
restricted  period  under  paragraph  (0  of 
this  section. 

(5)  Stellwagen  Bank/feffreys  Ledge,  (i) 
Restricted  area.  The  Stellwagen  Bank/ 
Jeffreys  Ledge  restricted  area  (copies  of 
a  chart  depicting  this  area  are  available 
from  the  NE  Regional  Administrator 
upon  request)  consists  of  the  area 
bounded  by  the  Maine  shoreline  at 
43''30'  N,  then  due  east  to  43°30'N/ 
TO'OO'  W,  then  south  to  42'00'  N/ 
TO'OO'W,  then  due  west  to  the 
Massachusetts  shoreline,  then  along  the 
Cape  Cod  shoreline  to  42''04.8'  N/70"'10' 
W,  then  to  42"'12'  N/70''15'  W,  to  42°12' 
N/70''30'  W,  to  42''00'  N/70''30'  W,  then 
due  west  to  the  Massachusetts  shoreline 
at  42°00'N  unless  the  Assistant 
Administrator  extends  that  area  under 
paragraph  (f)  of  this  section. 

(ii)  Type  3  gear  restrictions.  On  or 
after  January  1, 1998,  no  person  may 
fish  with  lobster  pot  gear  in  the 
Stellwagen  Bank/Jeffreys  Ledge 
restricted  area  unless  the  lobster  pot 
gear  complies  with  the  Type  3  gear 
restriction  requirements  specified  under 
paragraph  (b)(3)(iii)  of  this  section;  or,  if 
the  Assistant  Administrator  revises  the 
gear  modification  requirements  under 


paragraph  (f)  of  this  section,  the  gear 
comphes  with  those  requirements.  This 
restriction  applies  throughout  the  year 
unless  the  Assistant  Administrator 
revises  the  restricted  period  under 
paragraph  (f)  of  this  section. 

(6)  Other  northern  waters,  (i) 
Description  of  the  other  northern  waters. 
Other  northern  waters  consist  of  all  U.S. 
waters  north  of  41 '00'  N  except  the  Cape 
Cod  Bay  restricted  area,  Great  South 
Channel  restricted  areas,  and  the 
Stellwagen  Bank/Jeflreys  Ledge 
restricted  area. 

(ii)  Type  4  gear  restrictions.  On  or 
after  January  1, 1998,  no  person  may 
fish  with  lobster  pot  gear  in  other 
northern  waters  unless  the  lobster  pot 
gear  complies  with  the  Type  4  gear 
restriction  requirements  specified  under 
paragraph  (b)(2)(iv)  of  this  section;  or,  if 
the  Assistant  Administrator  revises  the 
gear  modification  requirements  under 
paragraph  (f)  of  this  section,  the  gear 
compUes  with  those  requirements.  This 
restriction  applies  throughout  the  year 
unless  the  Assistant  Administrator 
revises  the  restricted  period  under 
paragraph  (f)  of  this  section. 

(7)  All  other  lobster  waters,  (i) 
Description  of  all  other  lobster  waters. 
All  other  lobster  waters  consist  of  all 
U.S.  waters  south  of  41»00'  N. 

(ii)  Type  4  gear  restrictions.  On  or 
after  January  1, 1998,  during  the  winter 
restricted  period,  no  person  may  fish 
with  lobster  pot  gear  in  all  other  lobster 
waters  unless  the  lobster  pot  gear 
complies  with  the  Type  4  gear 
restriction  requirements  specified  under 
paragraph  (b)(2)(iv)  of  this  section;  or,  if 
the  Assistant  Administrator  revises  the 
gear  modification  requirements  under 
paragraph  (f)  of  this  section,  the  gear 
complies  with  those  requirements.  The 
winter  restricted  period  for  this  area  is 
from  December  1  through  March  31, 
unless  the  Assistant  Administrator 
modifies  the  restricted  period  under 
paragraph  (f)  of  this  section. 

(c)  Restrictions  applicable  to 
Northeast  sink  gillnet  gear.  (1)  Sink 
gilloet  gear  marking  requirements.  No 
person  may  fish  with  sink  gillnet  gear  in 
Northeast  waters  imless  that  gear  is 
marked  by  gear  type  and  region 
according  to  the  gear  marking  code 
specified  under  paragraph  (a)  of  this 
section.  On  and  after  January  1, 1998,  all 
buoy  lines  must  be  marked  within  2  feet 
(0.6  m)  of  the  top  of  the  buoy  line  and 
approximately  midway  along  the  length 
of  the  buoy  line  according  to  gear  type 
and  region.  On  and  after  January  1, 
1999,  all  net  panels  in  each  string  of  a 
sink  gillnet  must  be  marked  along  the 
headrop>e  at  both  ends  of  each  panel 
according  to  gear  type  and  region. 
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(2)  Gear  modifications  and 
restrictions,  (i)  Type  1  sink  gillnet  gear 
modifications.  Type  1  sink  gillnet  gear 
is  gear  which  complies  with  the 
following  requirements: 

(A)  Sinking  line.  All  groundlines, 
bridle  lines,  anchor  lines  and  other 
lines,  except  the  headrope  and  bottom- 
most section  of  the  buoy  lines,  are 
sinking  line; 

(B)  Headrope  specifications.  The 
headropw: 

(1)  Is  equipped  vtrith  net  floats  and  the 
diameter  of  the  headrope  does  not 
exceed  5/16  inch  (0.79  cm);  or 

[2]  Has  a  foam  core  and  the  diameter 
of  the  headrope  does  not  exceed  ^/z  inch 
(1.27  cm); 

(C)  Sinking  or  modified  sinking  buoy 
lines.  All  buoy  lines  are  sinking  line, 
except  that  floating  line  may  be  used  if: 

(1)  The  floating  line  is  not  attached  to 
the  buoy,  is  used  only  in  the  bottom- 
most section  of  the  buoy  line,  and  is  not 
longer  than  10  percent  of  the  depth  of 
the  water  at  mean  low  water; 

(2)  The  floating  Une  is  not  larger  than 
^/z  inch  (1.27  cm)  in  diameter;  and 

(3)  The  floating  line  section  of  the 
buoy  line  is  attached  to  the  sinking  line 
by  a  splice  and  not  by  a  knot; 

P)  Breakaway  buoys  or  weak  buoy 
lines.  All  buoy  lines  and  buoys  comply 
with  one  of  the  following: 

(1)  The  buoy  line  is  attached  at  the 
top  of  the  line  to  a  breakaway  buoy. 
Unless  the  Assistant  Administrator 
revises  the  gear  requirements  under 
paragraph  (fl  of  this  section,  the 
breakaway  buoy  must  be  deigned  with 
a  breaking  strength  of  no  more  than  150 
pounds  (68  kg);  or 

(2)  The  buoy  line  has  a  weak  buoy 
line  that  is  at  least  as  long  as  the  depth 
of  the  water  at  mean  high  water,  is 
attached  to  the  buoy  at  the  top  of  the 
line,  and  is  attached  to  a  functional 
buoy  line  resting  on  the  ocean  bottom  at 
the  bottom  of  the  weak  buoy  tine. 
Unless  the  Assistant  Administrator 
revises  the  gear  requirements  under 
paragraph  (0  of  this  section,  the  weak 
buoy  line  must  be  designed  with  a 
breaking  strength  of  no  more  than  150 
pounds  (68  kg); 

(E)  Weak  links.  The  gillnet  is 
equipped  with  weak  links  on  the 
headrope  and  on  the  footrope  between 
each  net  p>anel.  Unless  the  Assistant 
Administrator  revises  the  gear 
requirements  under  paragraph  (f)  of  this 
section,  each  weak  link  must  be 
designed  with  a  breaking  strength  of  no 
more  than  150  pounds  (68  kg);  and 

(F)  Securely  anchored.  Each  gillnet  is 
securely  anchored  so  that  the  anchor 
will  not  dislodge  when  there  is  a  pull 
on  any  weak  link  of  more  than  the 


applicable  maximtmi  breaking  strength 
for  the  weak  link. 

(G)  Groundline.  At  aach  end  of  a 
string  of  net  panels,  an  anchor  is 
attached  to  the  gillnet  by  a  groundline 
and  bridle  with  a  combined  length 
which  is  equal  to  or  greater  than  90  feet 
(27.7  m). 

(ii)  Type  2  sink  gillnet  gear 
modifications.  Type  2  sink  gillnet  gear 
is  gear  which  complies  with  the 
requirements  of  paragraph  (c)(2)(i)(C) 
and  (D)  of  this  section  (requirements  for 
sinking  buoy  lines  or  modified  sinking 
buoy  lines,  and  breakaway  buoys  or 
weaik  buoy  lines). 

(3)  Cape  Cod  Bay.  (i)  Restricted  area. 
The  Cape  Cod  Bay  restricted  area 
consists  of  the  Cape  Cod  Bay  Critical 
Habitat  area  specified  under  50  CFR 
216.13(b)  (copies  of  a  chart  depicting 
this  area  are  available  from  the  NE 
Regional  Administrator  upon  request) 
imless  the  Assistant  Administrator 
extends  that  area  under  paragraph  (f)  of 
this  section. 

(ii)  Closure.  During  the  winter/spring 
closed  period,  no  person  may  fish  with 
sink  gillnet  gear  in  the  Cape  Cod  Bay 
restricted  area  unless  the  Assistant 
Administrator  specifies  gear 
modifications  or  alternative  fishing 
practices  under  paragraph  (f)  of  this 
section  and  the  gear  or  practices  comply 
with  those  specifications.  The  winter/ 
spring  closed  period  for  this  area  is  from 
January  1  imtil  May  15  of  each  year 
unless  the  Assistant  Administrator 
revises  the  closed  period  imder 
paraouph  (0  of  this  section. 

(iii)  Type  1  gear  restrictions.  Ehuing 
the  simimer/fall  restricted  period,  no 
person  may  fish  with  sink  gillnet  gear  in 
the  Cape  Cod  Bay  restricted  area  unless 
the  gear  complies  vdth  the  Type  1  gear 
requirements  specified  imder  paragraph 
(b)(2)(i)  of  this  section;  or,  if  the 
Assistant  Administrator  revises  the  gear 
requirements  under  paragraph  (f)  of  this 
section,  the  gear  complies  with  those 
requirements.  The  summer/fall 
restricted  period  for  this  area  is  from 
May  16  through  December  31  of  each 
year  unless  the  Assistant  Administrator 
revises  the  restricted  period  under 
paragraph  (0  of  this  section. 

(4)  Great  South  Channel  restricted 
area  (excluding  the  sliver  area),  (i) 
Restricted  area.  The  Great  South 
Channel  restricted  area,  excluding  the 
sliver  area,  consists  of  the  area  bounded 
by  lines  connecting  the  following  four 
points:  41''02.2'  N/69''02'  W,  41''43.5'  N/ 
69''36.3'  W,  42nO'  N/68''31'  W,  and 
41038'  N/68''13'  W  (copies  of  a  chart 
depicting  this  area  are  available  from 
the  NE  Regional  Administrator  ufran 
request),  unless  the  Assistant 
Administrator  extends  that  area  under 


para^ph  (0  of  this  section.  This 
described  area  excludes  the  sliver  area 
specified  under  paragraph  (c)(5)(i)  of 
this  section. 

(ii)  Closure.  During  the  spring  closed 
period,  no  person  may  fish  with  sink 
gillnet  gear  in  the  Great  South  Chaimel 
restricted  area,  excluding  the  sliver  area, 
unless  the  Assistant  Administrator 
specifies  gear  modifications  or 
alternative  fishing  practices  under 
paragraph  (f)  of  this  section.  The  spring 
closed  period  for  this  area  is  from  April 
1  until  Jime  30  of  each  year  unless  the 
Administrator  revises  the  closed  period 
under  paragraph  (f)  of  this  section. 

(iii)  Type  1  gear  restrictions. 
Beginning  on  January  1, 1998,  during 
the  winter/summer/fall  restricted 
period,  no  person  may  fish  with  sink 
gillnet  gear  in  the  Great  South  Channel 
restricted  area  unless  the  sink  gillnet 
gear  complies  with  the  Type  1  gear 
requirements  specified  under  p>aragraph 
(c)(2)(i)  of  this  section;  or,  if  the 
Assistant  Administrator  revises  the  gear 
modification  requirements  under 
paragraph  (f)  of  this  section,  the  gear 
compUes  with  those  requirements.  The 
winter/sumnier/£all  restricted  period  for 
this  area  is  fit>m  January  1  through 
March  31  and  from  July  1  through 
December  31  of  each  year,  unless  the 
Assistant  Administrator  revises  the 
restricted  period  under  paragraph  (f)  of 
this  section. 

(5)  Great  South  Channel  sliver 
restricted  area,  (i)  Restricted  area.  The 
Great  South  Channel  sUver  restricted 
area  consists  of  the  area  bounded  by 
lines  connecting  the  following  points: 
41"02.2'N/69»02'W,  41''43.5'N/ 
69''36.3'W,  41"40'N/89»45'W,  and 
41"00'N/69''05'W.  (copies  of  a  chart 
depicting  this  area  are  available  from 
the  NE  Regional  Administrator  upon 
request),  unless  the  Assistant 
Administrator  extends  that  area  imder 
paragraph  (f)  of  this  section. 

(ii)  Type  1  gear  restrictions.  On  or 
after  January  1, 1998,  no  person  may 
fish  with  sink  gillnet  gear  in  the  Great 
South  Channel  stiver  restricted  area 
unless  the  sink  gillnet  gear  compties 
with  the  Type  1  gear  restrictions 
specified  under  paragraph  (c)(2)(i)  of 
this  section  or.  if  the  Assistant 
Administrator  revises  the  gear 
modification  requirements  under 
paragraph  (f)  of  this  section,  the  gear 
compties  with  those  requirements.  This 
restriction  applies  throughout  the  year 
unless  the  Assistant  Administrator 
revises  the  restricted  period  under 
paragraph  (f)  of  this  section. 

(6)  Stellwagen  Bank/feffreys  Ledge 
restricted  area,  (i)  Description  of  the 
restricted  area.  The  Stellwagen  Bank/ 
Jeffreys  Ledge  restricted  area  (copies  of 
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a  chart  depicting  this  area  are  available 
from  the  NE  Regional  Administrator 
upon  request)  consists  of  the  area 
bounded  by  the  Maine  shoreline  at 
43*30'  N  due  east  43''3'N/70''0O'  W.  then 
south  to  42*00'  N/70*00'  W,  then  due 
%vest  to  the  Massachusetts  shoreline  at 
42*00TNi,  then  along  the  Cape  Cod 
shoreline  to  42*04.8'  N/70*10'  W,  then 
to  42*12'  N/70*15'  W.  then  to  42*12'  N/ 
70*30'  W.  then  to  42*0^  N/70*30'  W, 
then  west  to  the  Massachusetts 
shoreline  (copies  of  a  chart  depicting 
this  area  are  available  from  the  NE 
Regional  Administrator  upon  request), 
imless  the  Assistant  Administrator 
extends  that  area  under  paragraph  (f)  of 
this  section. 

(ii)  Type  1  gear  reibicUons.  On  or 
after  January  1, 1998,  no  person  may 
fish  with  sink  gillnet  gear  in  the 
Stellwagen  Banky]effreys  Ledge 
resthctMi  area  unless  the  sink  gillnet 
gear  complies  with  the  Type  1  gear 
restrictions  specified  under  paragraph 
(c)(2)(i)  of  this  section;  or,  if  the 
Assistant  Administrator  revises  the  gear 
modification  requirements  under 
paragraph  (f)  of  this  section,  the  gear 
complies  with  those  requirements.  This 
restriction  applies  throughout  the  year 
unless  the  Assistant  Administrator 
revises  the  restricted  period  under 
par^raph  (f)  of  this  section. 

(7)  Other  Northeast  waters  area,  (i) 
Description  of  the  other  Northeast 
vnjters  area.  The  other  Northeast  waters 
area  consists  of  all  Northeast  waters 
except  for  the  Cape  Cod  Bay  restricted 
area,  the  Great  South  Channel  and  Great 
South  Channel  sliver  restricted  areas,  all 
waters  landward  of  the  first  bridge  of 
any  embayment  in  Rhode  Island,  and 
southern  Massachusetts  (to  Monomoy 
Island)  and  all  waters  west  of  a  line 
from  the  north  fork  of  the  eastern  end 
of  Long  Island,  NY  (Orient  Point  to 
Plum  Island  to  Fi^er  Island)  to  Watch 
Hill  Rhode  Island. 

(ii)  Type  2  gear  restrictions.  From 
January  1  through  December  31,  1998, 
no  person  may  fish  with  sink  gillnet 
gear  in  the  other  Northeast  waters  area 
unless  the  sink  gillnet  gear  complies 
with  the  Type  2  gear  modification 
requirements  specified  under  paragraph 
(c)(2)(ii)  of  this  section;  or,  if  the 
Assistant  Administrator  revises  the  gear 
modification  requirements  under 
{mragraph  (f)  of  this  section,  the  gear 
complies  with  those  requirements.  This 
restriction  applies  throughout  the  year 
unless  the  Assistant  Administrator 
revises  the  restricted  period  under 
parao-aph  (f)  of  this  section. 

(iii)  Type  1  gear  restrictions.  On  or 
after  January  1, 1999.  no  person  may 
fish  with  sink  gillnet  gear  in  the  other 
Northeast  waters  area  imless  the  sink 


gillnet  gear  complies  with  the  Type  1 
gear  modification  requirements 
specified  under  paragraph  (c)(2)(i)  of 
this  section;  or,  if  the  Assistant 
Administrator  revises  the  gear 
modification  requirements  under 
paragraph  (f)  of  this  section,  the  gear 
complies  with  those  requirements.  This 
restricticm  applies  throughout  the  year 
unless  the  Assistant  Administrator 
revises  the  restricted  period  under 
paragraph  (f)  of  this  section. 

{a)  Restrictions  apphcable-to  mid- 
Atlantic  coastal  gilinet  gear.  (1)  Gear 
niarking  requirements.  No  person  may 
fish  with  mid-Atlantic  coastal  gillnet 
gear  imless  that  gear  is  marked  by  gear 
type  and  region  according  to  the  gear 
marking  code  specified  under  paragraph 
(a)  of  this  section.  On  and  after  January 
1, 1998,  all  buoy  lines  must  be  marked 
within  2  fieet  (0.6  m)  of  the  top  of  the 
buoy  line  and  midway  along  the  length 
of  the  buoy  line  according  to  gear  type 
and  region.  On  and  after  January  1, 
1999,  all  net  panels  in  each  string  of  a 
gillnet  must  be  marked  along  the 
headrope  at  both  ends  of  each  panel 
according  to  gear  type  and  region. 

(2)  Mid-Atlantic  coastal  gillnet  gear 
modifications  and  restrictions,  (i)  Type 
1  mid-Atlantic  coastal  gillnet  gear.  Type 
1  mid-Atlantic  coastal  gillnet  gear  is 
sink  gillnet  gear  which  complies  with 
the  following  requirements: 

(A)  Sinking  line.  All  groundlines, 
bridle  lines,  anchor  lines  and  other 
lines,  except  the  headrope  and  bottom- 
most section  of  the  buoy  lines,  are 
sinking  line; 

(B)  Headrope  specifications.  The 
headrope: 

(J)  Is  equipped  with  net  floats  and  the 
diameter  of  the  headrope  does  not 
exceed  Vie  inch  (0.79  cm):  or 

[2)  Has  a  foam  core  and  the  diameter 
of  the  headrope  does  not  exceed  '/i  inch 
(1.27  cm); 

(C)  Sinking  or  modified  sinking  buoy 
lines.  All  buoy  lines  are  sinking  line, 
except  that  floating  line  may  be  used  if: 

(I)  The  floating  line  is  not  attached  to 
the  buoy,  is  used  only  in  the  bottom- 
most section  of  the  buoy  line,  and  is  not 
longer  than  10  percent  of  the  depth  of 
the  water  at  mean  low  water; 

[2]  The  floating  hne  is  not  larger  than 
Vz  inch  (1.27  cm)  in  diameter;  and 

(3)  The  floating  line  section  of  the 
buoy  line  is  attached  to  the  sinking  line 
by  a  splice  and  not  by  a  knot; 

(D)  Breakaway  buoys  or  weak  buoy 
lines.  All  buoy  Unes  and  buoys  comply 
with  one  of  the  following: 

(1)  The  buoy  Une  is  attached  at  the 
top  of  the  line  to  a  breakaway  buoy. 
Unless  the  Assistant  Administrator 
revises  the  gear  requirements  under 
paragraph  (f)  of  this  section,  the 


breakaway  buoy  must  be  designed  with 
a  breaking  strength  of  no  more  than  150 
pounds  (68  kg);  or 

(2)  The  buoy  line  has  a  weak  buoy 
line  that  is  at  least  as  long  as  the  depth 
of  the  water  at  mean  high  water,  is 
attached  to  the  buoy  at  the  top  of  the 
line,  and  is  attached  to  a  functional 
buoy  line  resting  on  the  ocean  bottom  at 
the  bottom  of  the  weak  buoy  line. 
Unless  the  Assistant  Administrator 
revises  the  gear  requirements  under 
paragraph  (0  of  this  section,  the  weak 
buoy  line  must  be  designed  with  a 
breaking  strength  of  no  more  than  150 
pounds  (68  kg); 

(E)  Weak  links.  The  gilhiet  is 
equipp>ed  with  weak  links  on  the 
headrope  and  on  the  footrope  between 
each  net  panel.  Unless  the  Assistant 
Administrator  revises  the  gear 
requirements  imder  paragraph  (f)  of  this 
section,  each  weak  link  must  be 
designed  with  a  breaking  strength  of  no 
more  than  150  pounds  (68  kg): 

(F)  Securely  anchored.  Each  gillnet  is 
securely  anchored  so  that  the  anchor 
will  not  dislodge  when  there  is  a  pull 
on  any  weak  link  of  more  than  the 
applicable  maximum  breaking  strength 
for  the  weak;  and 

(G)  Groundline.  At  each  end  of  a 
string  of  net  panels,  an  anchor  is 
attached  to  the  gillnet  by  a  groundline 
and  bridle  with  a  combined  length 
which  is  equal  to  or  greater  than  90  feet 
(27.7  m). 

(ii)  Type  2  mid-Atlantic  coastal  gillnet 
gear.  Type  2  mid-Atlantic  coastal  gillnet 
gear  is  anchored  gillnet  gear,  other  than 
sink  gillnet  gear,  which  complies  with 
the  requirements  of  paragraph  (d)(2)(i) 
(C)  and  (D)  of  this  section  (sinking  buoy 
lines  or  modified  sinking  buoy  lines, 
and  breakaway  buoys  or  weak  buoy 
lines). 

(3)  Mid-Atlantic  coastal  waters  area. 
(i)  Description.  The  mid-Atlantic  coastal 
waters  area  consists  of  all  mid-Atlantic 
waters  except  that  the  following  watere 
are  excluded: 

(A)  Waters  landward  of  the  first 
bridge  of  any  embayment  in  Raritan  and 
lower  New  York  Bays  in  the  New  York 
Bight; 

(B)  Watere  north  of  a  line  drawn  from 
the  southern  point  of  Nantuxent  Cove 
(mouth  of  Cedar  Creek,  New  Jersey)  to 
the  southern  boundary  of  Bombay  Hook 
National  Wildlife  Refuge  at  Kelly  Island. 
Delaware  (Port  Mahon); 

(C)  Waters  in  the  Chesapeake  Bay 
north  of  the  Chesapeake  Bay  Bridge/ 
Tunnel:  and 

(D)  All  waters  between  the  Outer 
Banks  and  the  mainland  from  Morehead 
City.  North  Carolina,  to  the  Virginia/ 
North  Carolina  border. 
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(ii)  Type  1  (sink  gillnet)  mid-Atlantic 
coastal  gillnet  gear  restrictions.  On  or 
after  January  1, 1998.  during  the  winter/ 
spring  restricted  period,  no  person  may 
fish  with  sink  gilhiet  gear  in  the  Mid- 
Atlantic  coastal  waters  area  unless  the 
gillnet  gear  complies  with  the  Type  1 
gillnet  gear  restrictions  specified  under 
paragraph  (d)(2)(i)  of  this  section.  The 
winter/spring  restricted  period  for  this 
area  is  from  December  1  through  March 
31  unless  the  Assistant  Administrator 
revises  that  restricted  period  under 
parao^h  (f)  of  this  section. 

(iii)  Type  2  (other  anchored  gillnet) 
mid-Atlantic  coastal  gillnet  gear 
restrictions.  On  or  after  January  1,  1998, 
during  the  winter/spring  restricted 
period,  no  person  may  fish  with  other 
anchored  gillnet  gear  in  the  Mid- 
Atlantic  coastal  waters  area  unless  the 
gillnet  gear  complies  with  the  Type  2 
gillnet  gear  restrictions  specified  under 
paragraph  (d)(2)(ii)  of  this  section.  The 
winter/spring  restricted  period  for  this 
area  is  from  December  1  through  March 
31  unless  the  Assistant  Administrator 
revises  that  restricted  period  under 
paragraph  (f)  of  this  section. 

(ivj  Driftnet  gear— fishing  practices 
requirements.  No  person  may  fish  at 
night  with  driftnet  gear  in  the  mid- 
Atlantic  coastal  waters  area  unless  that 
gear  is  tended.  Before  a  vessel  returns  to 
port,  all  driftnet  gear  set  by  that  vessel 
in  the  mid-Atlantic  coastal  waters  area 
must  be  removed  fit>m  the  water  and 
stowed  on  board  the  vessel. 

(e)  Restrictions  on  shark  driftnet  gear. 
(1)  Gear  marking  requirements.  No 
person  may  fish  with  drift  gillnet  gear 
in  Southeast  waters  unless  that  gear  is 
merited  by  gear  type  and  region 
according  to  the  gear  marking  code 
sp)ecified  under  paragraph  (a)  of  this 
section.  On  and  after  November  1, 1998, 
all  buoy  lines  must  be  marked  within  2 
feet  (0.6  m)  of  the  top  of  the  buoy  line 
and  midway  along  the  length  of  the 
buoy  line  according  to  gear  type  and 
region.  On  and  after  November  1, 1999, 
each  net  panel  must  be  marked  along 
both  the  float  line  and  the  lead  line  and 
at  least  once  every  100  feet  (30.8  m) 
along  the  floatline  and  bottom  line. 
(2)  Management  areas,  (i)  SEUS 
restricted  area.  The  Southeast  U.S. 
restricted  area  consists  of  the  SEUS 
critical  habitat  area  described  in  50  CFR 
226.13(c)  plus  an  additional  area  along 
the  coast  north  to  32*00'  N  (near 
Savannah,  Georgia)  from  the  shore  and 
extending  eastward  out  15  nautical 
miles  torn  the  shore,  and  an  additional 
small  area  along  the  coast  south  to 
27*51'  N  (near  Sebastian  Inlet,  Florida) 
and  extending  from  the  shore  eastward 
out  5  nautical  miles  fit>m  the  shore 
(copies  of  a  chart  depicting  this  area  are 


available  bom  the  SE  Regional 
Administrator  upon  request),  unless  the 
Assistant  Administrator  extends  that 
area  under  paragraph  (fl  of  this  section. 

(ii)  SEUS  observer  area.  The  SEUS 
observer  area  consists  of  the  area  south 
of  the  SEUS  restricted  area  and  an 
additional  area  along  the  coast  south  to 
26*46.05'  N  (near  West  Pahn  Beach, 
Florida)  and  extending  from  the  shore 
eastward  out  5  nautical  miles  (copies  of 
a  chart  depicting  this  area  are  avidlable 
from  the  SE  Regional  Administrator 
upon  request),  unless  the  Assistant 
Administrator  extends  that  area  under 
paragraph  (f)  of  this  section. 

(3)  Restrictions,  (i)  Closure.  Except  as 
provided  under  paragraph  (e)(3)(iii)  of 
this  section,  no  person  may  fish  with 
driftnet  gear  in  the  SEUS  restricted  area 
during  the  closed  period.  The  closed 
period  for  this  area  is  from  November  1 
through  March  31  of  the  following  year, 
unless  the  Assistant  Administrator 
extends  that  closed  period  under 
paragraph  (f)  of  this  section. 

(iij  observer  requirement.  No  person 
may  fish  with  driftnet  gear  in  the  SEUS 
observer  area  unless  the  captain  of  the 
vessel  calls  the  SE  Regional  Office  in  St. 
Petersburg,  Florida  not  less  than  48 
hours  prior  to  departing  on  any  fishing 
trip  in  order  to  arrange  for  observer 
coverage.  If  the  Regional  Office  requests 
that  an  observer  be  taken  on  a  fishing 
trip,  no  person  may  fish  with  driftnet 
gear  in  the  SEUS  observer  area  unless 
the  observer  is  on  board  the  vessel 
during  the  trip. 

(iii)  Special  provision  for  strikenets. 
Fishing  with  strikenet  gear  is  exempt 
bom  the  restriction  under  paragraph 
(e)(3)(iii)  of  this  section  if: 

(A)  No  nets  are  -set  at  night  or  when 
visibility  is  less  than  500  yards  (460  m): 

(B)  Each  set  is  made  under  the 
observation  of  a  spotter  plane; 

(C)  No  net  is  set  within  3  nautical 
miles  of  a  right,  humpback  or  fin  whale; 
and 

(D)  If  a  right,  hiunpback  of  fin  whale 
moves  within  3  nautical  miles  of  the  set 
gear,  the  gear  is  removed  immediately 
fit>m  the  water. 

(f)  Contingency  measures  and  other 
provisions.  In  addition  to  any  other 
emergency  authority  under  the  MMPA, 
the  Endangered  Species  Act,  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  or 
c^er  appropriate  authority,  the 
Assistant  Administrator  may  take  action 
under  this  section  in  the  following 
situations: 

(1)  Unusual  right  whale  patterns.  The 
Assistant  Administrator  may  impose 
additional  temporary  restrictions  on 
specified  gear  under  paragraph  (a)(l)(i) 
of  this  section  for  the  purpose  of 


reducing  the  risk  of  interactions  with 
right  whales  through  a  publication  in 
the  Federal  Register  if  right  whales  are 
determined  to  be  resident  in  the  area. 
This  determination  will  be  based  on 
sightings  of  four  or  more  right  whales  in 
the  area  for  2  or  more  consecutive  weeks 
or  on  alternative  criteria  specified  by  the 
Assistant  Administrator  under  this 
paragraph  (f).  These  addiUonal 
restrictions  may  extend  any  restricted 
area  specified  under  this  section  or 
restrict  any  other  area  along  the  Atlantic 
coast  of  the  U.S.,  may  revise  any  closed 
or  restricted  period  specified  under  this 
section  to  regulate  gear  specified  under 
paragraph  (a)(l)(i)  of  this  section,  or  take 
other  similar  action.  The  Assistant 
Administrator  may  remove  these 
additional  temporary  restrictions 
through  a  publication  in  the  Federal 
Register  if  right  whales  are  determined 
to  have  left  the  area.  This  detnmination 
will  be  based  on  sighting  efforts  that 
produce  no  confirmed  sightings  for  1 
week  or  more  or  other  evidence  that  the 
right  whales  have  left  the  area. 

(2)  Gear  failure.  If  a  serious  injury  or 
mortality  of  a  northern  right  whale 
occure  in  an  interaction  with  gear 
specified  under  paragraph  (a){l)(i)  of 
this  section  in  a  restricted  area  and 
during  a  restricted  period  specified 
under  this  section,  NMFS  will  assess  the 
interaction.  If  NMFS  determines  that  the 
interaction  is  attributable  to  restricted 
gear  used  in  a  critical  habitat  area,  the 
Assistant  Administrator  shall  close  the 
area  during  the  restricted  period.  If 
NMFS  determines  that  the  interaction  is 
attributable  to  restricted  gear  used  in 
any  other  restricted  area,  the  Assistant 
Administrator  shall  close  the  restricted 
area  during  the  restricted  period  or 
impose  additional  gear  modifications  or 
alternative  fishing  practices  that  will 
significantly  reduce  the  risk  of  serious 
injviry  or  mortality  to  right  whales.  The 
closure  or  additional  restrictions  will  be 
imposed  through  a  publication  in  the 
Federal  Register. 

(3)  Gear  concerns.  If  an  entanglement 
of  a  right  whale  or  the  serious  injury  or 
mortality  of  any  endangered  whale 
occurs  as  a  result  of  an  interaction  with 
gear  specified  under  paragraph  (a)(l)(i) 
of  this  section  at  any  time  or  in  any  area, 
NMFS  will  assess  the  interaction.  If 
NMFS  determines  that  the  interaction  is 
attributable  to  restricted  gear,  the 
Assistant  Administrator  may  impose 
additional  gear  modifications  or 
alternative  fishing  practices  through  a 
pubUcation  in  the  Federal  Register,  or 
may  close  a  restricted  area  or  areas  until 
additional  gear  modifications  or 
alternative  fishing  practices  are  imposed 
through  a  publication  in  the  Federal 
Register. 
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(4)  Other  special  measures.  If  NMFS 
verifies  that  certain  gear  restrictions  are 
effective  in  reducing  serious  injuries 
and  mortalities  of  endangered  whales:  if 
new  gear  technology  is  developed  and 
determined  to  be  appropriate;  if  revised 
breaking  strengths  are  determined  to  be  _ 


appropriate;  if  new  marking  systems  are 
developed  and  determined  to  be 
appropriate;  if  alternative  criteria  for 
identifying  whether  right  whales  are 
resident  in  an  area  is  determined  to  be 
appropriate;  if  gear  testing  operations 
are  considered  appropriate;  or  for 


similar  purposes,  the  Assistant 
Administrator  may  revise  the 
requirements  of  this  section  through  a 
publication  in  the  Federal  Register. 
[FR  Doc.  97-8738  Filed  4-4-97;  8:45  ami 


BiUlNQ  COOC  3Sie-22-P 


Notices 


16539 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
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DEPARTMENT  OF  AGRICULTURE 

Agrfcuttural  Marketing  Service 
PA-96-06] 

Addendum  to  the  Amplified  Deciaion 
Reganling  the  Northeaat  Interatate 
Dairy  Compact 

AGENCY:  Agricultural  Marketing  Service. 
ACTION:  Notice. 


SUMMARY:  This  document  is  an 
addendum  to  the  March  20, 1997,  notice 
announcing  the  Secretary  of 
Agriculture's  amphfied  decision 
concerning  his  finding  of  a  compelling 
public  interest  in  the  Northeast 
Interstate  Dairy  Compact  Region,  and 
his  authorization  to  implement  the 
Compact.  The  addendum  clarifies  the 
Secretary's  views  regarding  his 
authority  to  withdraw  or  revoke 
authorization.  The  Compact  region 
consists  of  the  States  of  Connecticut, 
Maine,  Massachusetts,  New  Hampshire, 
Rhode  Island  and  Vermont. 
EFFECTIVE  DATE:  March  20,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  McKee,  Director,  USDA/ 
AMS/Dairy  Division,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456 (202)  720-4392. 
PRIOR  DOCUMENTS:  Notice  Requesting 
Comments  on  the  Northeast  Interstate 
Dairy  Compact:  Issued  April  30. 1996; 
pubUsheiMay  3, 1996  (61  FR  19904). 

Notice  of  Findings  and  Authority  to 
Implement  the  Northeast  Interstate 
Dairy  Compact:  Issued  August  22, 1996; 
published  August  28. 1996  (61  FR 
44290). 

Notice  of  Amplified  Decision 
Regarding  the  Northeast  Interstate  Dairy 
Compact:  Issued  March  20, 1997; 
published  March  28, 1997  (62  FR 
14879). 

SUPPUEMENTARY  INFORMATION:  Section 
147  of  the  1996  Federal  Agriculture 
Improvement  and  Reform  Act  (Act) 
(Pub.  L.  104-127)  establishes 


Congressional  consent  for  the  Northeast 
Interstate  Dairy  Compact  (the  Compact) 
entered  into  by  the  States  of 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont  subject  to  several  conditions. 
The  Act  provides  that  "Based  upon  a 
finding  by  the  Secretary  of  a  compelling 
public  interest  in  the  Compact  region. 
the  Secretary  may-grant  the  States  that 
have  ratified  the  Northeast  Interstate 
Dairy  Compact,  as  of  the  date  of 
enactment  of  this  title,  the  authority  to 
implement  the  Northeast  Interstate 
Dairy  Compact."  On  August  8, 1996.  the 
Secretary  issued  a  Finding  of  a 
compelling  pub^c  interest  and 
authorized  the  Nor&east  Interstate 
Dairy  Compact. 

The  Secretary  on  March  27, 1997. 
issued  the  following  addendum  to  die 
March  20, 1997,  amplified  decision 
concerning  his  finding  that  a  compelling 
public  interest  exists  in  the  Compact 
Region: 

Addendum  to  the  Decision  of  Secretary  Dan 
GKckman  on  Hie  Northeast  Interstate  Daiiy 
Cmmpact 

On  March  20, 1997, 1  found  a  compelling 
public  interest  in  the  Compact  region  and 
authorized  implementation  of  the  Northeast 
Interstate  Dairy  Compact.  Questions  have 
subsequently  been  raised  regarding  the 
discussion  in  that  decision  of  the  authority 
to  withdraw  or  revoke  this  authorization.  In 
consideration  of  those  concerns,  I  am  hereby 
clarifying  my  views  with  respect  to  that 
issue. 

As  I  observed  earlier,  implementation  of 
the  Compact  is  an  ongoing  process,  and  the 
presence  of  a  compelling  public  interest 
depends  on  facts  and  cbcumstances  that  may 
change  during  implementation.  I  therefwe 
concluded  that  the  authority  given  to  me  by 
the  Congress  necessarily  implies  the 
authority  to  respond  to  such  changes  by 
modifying  or  withdrawing  my  authorization. 
In  my  view,  therefore,  the  authority  to 
respond  to  changing  circumstances  is 
inherent  in,  and,  in  that  sense,  essential  to 
the  authority  conferred  by  the  Congressional 
mandate. 

In  attempting  to  articulate  this  conclusion. 
I  may  have  inadvertently  created  the 
impression  that  it  would  have  been 
impossible  for  me  to  authorize 
implementation  in  the  absence  of  revocation 
authority.  In  fact,  however,  my  finding  of 
compelling  public  interest  was  based  on  a 
broad  array  of  factors  which  I  discussed  in 
the  March  20  decision.  My  finding  of  a 
compelling  public  interest  was  not 
contingent  upon  the  existence  of  revocation 
authority.  If  it  should  be  finally  determined 
that  I  do  not  have  revocation  authority,  and 
if  I  nonetheless  determine  that  there  is  no 
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longer  a  compelling  pubHc  interest,  I  intend 
to  use  other  authorities  given  to  me  by  law 
to  ensure  that  consomers  and  others  in  the 
Compact  region  are  treated  fairly,  and  I  also 
intend  to  request  the  Coi^ress  to  withdraw 
its  consent  " 

Dated:  March  Jl,  1997. 

Michael  V.  Dunn, 

Assistant  Secretary.  Marketing  and 

Regulatory  Programs. 

[FR  Doc.  97-8734  Filed  4-t-97;  8:45  am] 

BILLING  COM  MM-m-* 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Rhode  Island  Adviaory 
Committae 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Conunission  on 
Civil  Rights,  that  a  meeting  of  the  Rhode 
Island  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  5:30  p.m.  on  Thursday, 
April  24, 1997,  at  the  Providence 
Marriott  Hotel,  One  Orms  Street, 
Providence,  Rhode  Island  03096.  The 
^lupose  of  the  meeting  is  to  decide  on 
a  new  project  and  develop  planning  for 
upcoming  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Robert  Lee. 
401-863-1693.  (w  Ki-Taek  Chun, 
Director  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washingttm,  DC,  April  2, 1997. 
Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit 
(FR  Doc.  97-«825  Filed  4-4-97;  8:45  am) 
BILLING  CODE  6336-01-P 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  th«  Census 

Current  Population  Survey  (CPS) 
School  Enrollment  Supplement 

ACTION:  Proposed  collection;  comment 
reqiiest. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Submit  written  comments  on  or 
before  June  6, 1997 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
QMnmerce,  Room  5327, 14th  and 
Constitution  Avenue.  NW,  Washington, 
ex:  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Bonnie  Tarsia.  Bureau  of 
the  Census,  FOB  3,  Room  3340, 
Washington,  DC  20233-8400.  (301)  457- 
3806. 

SUPPLEMBITARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  plans  to  request 
clearance  for  the  collection  of  data 
concerning  the  School  Enrollment 
Supplement  to  be  conducted  in 
conjimction  with  the  October  1997  CPS. 
The  Bureau  of  the  Census  and  the 
Bureau  of  Labor  Statistics  (BLS)  sponsor 
the  basic  annual  school  enrollment 
questions,  which  have  been  collected 
annually  in  the  CPS  for  over  25  years. 
The  National  Center  for  Education 
Statistics  (NCES)  sponsors  the  inclusion 
of  the  additional  questions  on  summer 
school  enrollment. 

This  survey  provides  information  on 
public/private  elementary  and 
secondary  school  enrollment,  and 
characteristics  of  private  school 
students  and  their  families,  which  is 
used  for  tracking  historical  trends  and 
for  policy  planning  and  support.  This 
year  we  will  also  ask  questions  about 
computer  usage.  The  last  time  we  asked 
questions  about  computer  usage  during 
the  October  supplement  was  1993.  The 
questions  are  modified  from  those  asked 
in  October  1993.  This  survey  is  the  only 
source  of  national  data  on  the  age 
distribution  and  family  characteristics 


of  college  students,  and  the  only  source 
of  demographic  data  on  preprimary 
school  enrollment.  As  part  of  the 
Federal  Government's  efforts  to  collect 
data  and  provide  timely  information  to 
local  governments  for  policymaking 
decisions,  the  survey  provides  national 
trends  in  enrollment  and  progress  in 
school. 

n.  Method  of  Collection 

The  school  enrollment  information 
will  be  collected  by  both  personal  visit 
and  telephone  interviews  in  conjunction 
with  the  regular  October  CPS 
interviewing.  All  interviews  are 
conducted  using  computer-assisted 
interviewing. 

m.  DaU 

OMB  Number:  0607-0464. 

Form  Number:  There  are  no  forms. 
We  conduct  all  interviewing  on 
computers. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
48,000  per  month. 

Estimated  Time  Per  Response:  8 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  6.400. 

Estimated  Total  Annual  Cost:  We  do 
not  expect  respondents  to  incur  any  cost 
other  than  that  of  their  time  to  respond. 

Respondents'  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  U.S.C. 
Section  182;  and  Title  29  U.S.C. 
Sections  1-9. 

IV.  Reqaest  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  April  1,1997. 
Linda  Engelmeier. 

Department  Fonns  Qearance  Officer,  Office 
of  Management  and  Organization. 
(PR  Doc.  97-8728  Filed  4-4-97;  8:45  a.m.l 
BILUNG  CODE  3S1(M>7-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Intent  To  Revoke  Antidumping  Duty 
Orders  and  Findings  and  To  Terminate 
Suspended  Investigations 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidimiping  duty  orders  and  findings 
and  to  terminate  suspended 
investigations. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  and  to 
terminate  the  suspended  investigations 
listed  below.  Domestic  interested  parties 
who  object  to  these  revocations  and 
terminations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  April  1997. 
EFFECTIVE  DATE:  April  7,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue.  N.W..  Washington.  D.C  20230. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation  if 
the  Secretary  of  Commerce  concludes 
that  it  is  no  longer  of  interest  to 
interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department's  regulations,  we  are 
notifying  the  public  of  our  intent  to 
revoke  the  following  antidumping  duty 
orders  and  findings  and  to  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Proceeding 

Canada 

Sugar  and  Syrups 
A-1 22-085 
45  FR  24126 
April  9, 1980 


Contact:  David  Dirstine  at  (202)  482- 
4033 

Greece 

Electrolytic  Manganese  Dioxide 
A-484-801 
54  FR  15243 
April  17,  1989 

Contact:  Thomas  Barlow  at  (202)  482- 
0410 

Japan 

Aspheric  Opthalmoscopy  Lenses 
A-588-819 
57  FR  13075 
April  15,  1992 

Contact:  Jack  Dulberger  at  (202)  482- 
5505 

Kenya 

Standard  Carnations 
A-779-602 
52  FR  13490 
April  23.  1987 

Contact:  Michael  Panfeld  at  (262)  482- 
0168 

If  no  interested  party  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  no  domestic  interested 
party  objects  to  the  Department's  intent 
to  revoke  or  terminate  pursuant  to  this 
notice,  we  shall  conclude  that  the 
antidumping  duty  orders,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation  or 
termination. 

Opportunity  To  Object 

Domestic  interested  parties,  as 
defined  in  §  353.2(k)  (3).  (4).  (5),  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  or  to  terminate  the 
suspended  investigations  by  the  last  day 
of  April  1997.  Any  submission  to  the 
Department  must  contain  the  name  and 
case  number  of  the  proceeding  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  §  353.2(k)  (3).  (4). 
(5).  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration. 
Room  B-099.  U.S.  Department  of 
Commerce.  Washington.  D.C.  20230. 
You  must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  §  353.31(i)  of  the 
Department's  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203. 
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This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  March  25,  1997. 

Richard  W.  MorcUnd, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement. 

[FR  Doc.  97-8844  Filed  4-4-97;  8:45  am] 

BIUJNO  COOC  M10-OS-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 
[A-649-807] 

Certain  Cartjon  Steel  Butt-Weld  Pipe 
Fittings  From  Thailand;  Preliminary 
Results  of  Antidumpting  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 


SUMMARY:  In  response  to  a  request  by 
Tube  Forgings  of  America.  Inc.,  and 
Mills  Iron  Works.  Lie.  (hereafter 
petitioner)  who  were  the  members  of  the 
petitioning  group  of  companies  in  the 
less-than-fair-value  (LTFV) 
investigation,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
carbon  steel  butt-weld  pipe  fittings  from 
Thailand.  This  review  covers  TTU 
Industrial  Corp..  Ltd.  (TTU),  a 
manufacturer/exporter  of  this 
merchandise  to  the  United  States,  and 
the  period  July  1. 1995,  through  June  30. 
1996.  The  firm  failed  to  submit  a 
response  to  our  questionnaire.  As  a 
result,  we  have  preliminarily 
determined  to  sue  the  facts  otherwise 
available  for  cash  deposit  and 
appraisement  purposes. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
-the  arguments:  (1)  A  statement  of  the 
issues  and  (2)  a  brief  summary  of  the 
arguments. 

EFFECTIVE  DATE:  April  7.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Manzoni  or  James  Terpstra, 
Office  of  Antidumping  and 
Countervailing  Duty  Enforcement  Group 
n.  Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  DC  20230;  telephone:  (202) 
482-4737. 


SUPPI.EMEHTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA). 

Background 

On  July  30. 1996,  the  petitioner 
requested,  in  accordance  with  section 
353.22(a)  of  the  Department's 
regulations  (19  CFR  353.22(a)).  an' 
administrative  review  of  the 
antidumping  duty  order  (57  FR  29702. 
July  6. 1992)  on  certain  carbon  steel 
butt-weld  pipe  fittings  from  Thailand, 
with  resp«:t  to  TTU.  a  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  and  covering  the  period 
July  1, 1995,  through  June  30, 1996.  We 
published  a  notice  of  initiation  of  the 
review  on  August  15,1996(61FR 
42416).  On  September  19. 1996,  the 
Department  sent  an  antidumping 
questionnaire  to  TTU.  The  response  to 
the  questionnaire  was  due  on  November 
3. 1996.  To  date,  we  have  not  received 
any  response  from  TTU.  The 
Department  is  now  conducting  this 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  the  Review 

The  product  covered  by  this  order  is 
certain  carbon  steel  but-weld  pipe 
fitting,  having  an  inside  diameter  of  less 
than  14  inches,  imported  in  either 
finished  or  unfinished  form.  These 
formed  or  forged  pipe  fittings  are  used 
to  join  sections  in  piping  systems  where 
conditions  require  permanent,  welded 
connections,  as  distinguished  from 
fittings  based  on  other  fastening 
methods  (e.g.,  threaded,  grooved,  or 
bolted  fittings).  Carbon  steel  butt-weld 
pipe  fittings  are  currently  classified 
under  subheading  7307.93.30  of  the 
harmonized  tariff  schedule  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Tne  review  covers  TTTJ  and  the 
period  July  1. 1995.  through  June  30. 
1996  (POR). 

Use  of  Facts  Otherwise  Available 

We  preUminarily  determine,  in 
accordance  with  section  776(a)  of  the 
Act.  that  the  use  of  facts  available  (FA) 
is  appropriate  for  TTU  because  it  did 
not  respond  to  our  antidumping 
questionnaire.  We  find  that  this  firm  has 
withheld  "information  that  has  been 
requested  by  the  administering 
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authority."  Fxirthermore,  we  detennine 
that,  pursuant  to  section  776(b)  of  the 
Act,  it  is  appropriate  to  make  an 
inferonce  adverse  to  the  interests  of  this 
company  because  it  failed  to  cooperate 
by  not  responding  to  our  questionnaire. 
Where  tne  Department  must  base  the 
entire  dumping  margin  for  a  respondent 
in  an  administrative  review  on  facts 
otherwise  available  because  that 
respondent  failed  to  cooperate,  section 
776(b)  of  the  Act  authorizes  the  use  of 
an  inference  adverse  to  the  interests  of 
that  respondent  in  choosing  the  facts 
available.  Section  776(b)  of  the  Act  also 
authorizes  the  Department  to  use  as 
adverse  facts  available  information 
derived  from  the  petition,  the  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 
Section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  that  secondary 
information  from  independent  sources 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action 
(SAA)  provides  that  "corroborate" 
means  simply  that  the  E)epartment  will 
satisfy  itself  that  the  secondary 
infonnation  to  be  used  has  probative 
value.  (See  H.R.  Doc  316,  Vol.  1, 103d 
Cong..  2d  ses8.  870  (1994).) 

In  this  case,  for  total  adverse  FA  we 
have  used  the  best  information  available 
(BIA)  rate  from  the  LTFV  investigation 
(50.84  percent),  which  was  based  on  the 
highest  alleged  margin  in  the 
antidimiping  petition  (52.60  percent), 
adjusted  to  exclude  the  export  subsidies 
found  during  the  period  of  investigation 
(1.76  percent).  To  corroborate  the  LTFV 
BIA  rate  of  50.84  percent,  we  examined 
the  basis  of  the  rates  contained  in  the 
petition.  The  US  prices  in  the  petition 
were  based  on  publicly  known  prices 
from  a  Thai  manufacturer  selling  in  the 
United  States.  The  foreign  market  value 
was  based  on  constructed  value.  We 
reviewed  the  data  submitted  by  the 
petitioner  and  the  assumptions  that 
petitioner  made  when  calculating  CV. 
The  methodology  was  reasonable  and 
was  based  on  the  data  reasonably 
available  to  petitioner  at  the  time. 

We  preliminarily  find  that,  in  this 
case,  there  are  no  circumstances  that 
indicate  that  the  selected  margin  is  not 
appropriate  as  adverse  facts  available. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  detennine  that  a  margin  of 
50.84  percent  exists  for  TTU  for  the 
period  July  1, 1995.  through  )ime  30, 
1996. 

Any  interested  party  may  request  a 
hearing  within  10  days  of  publication. 
Any  hearing,  if  requested,  will  be  held 


44  days  after  the  date  of  publication,  or 
the  first  workday  thereafter.  Case  briefs 
and/or  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  Umited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
filed  not  later  than  37  days  after  the  date 
of  pubhcation.  Parties  who  submit 
argiunents  in  this  proceeding  are 
requested  to  submit  with  the  argiunents: 
(1)  A  statement  of  the  issues  and  (2)  a 
brief  summary  of  the  arguments.  The 
Department  will  publish  the  final 
results  of  th6  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  bearing. 
Upon  completion  of  tms 
administrative  review,  the  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  carbon  steel  butt-weld  pipe  fittings 
from  Thailand  entered,  or  withdrawn 
itoTo.  warehouse,  for  consumption  on  or 
after  the  publication  date  of  the  final 
results  of  this  administrative  review,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  The  cash  deposit  rate  for  the 
reviewed  company  will  be  the  rate 
established  in  the  final  results  of 
administrative  review;  (2)  for 
merchandise  exported  by  manufactiu«rs 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  LTFV 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received 
an  individual  rate;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  the 
previous  review,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews, 
the  cash  deposit  rate  will  be  39.10 
percent,  the  "all  others"  rate  established 
in  the  LTFV  investigation  (57  FR  29702, 
July  6. 1992). 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 


reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  751(d)  of  the  Act  (19 
U.S.C.  1675(a)(1)).  19  CFR  353.22  and 
19  CFR  353.25. 

Dated:  Aprill,  1997. 
Robert  S.  LaRussa. 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc  97-S845  Filed  4-4-97;  8:45  am) 

BNOMQCOOK  3S10-Oe-^-M 


DEPARTMEtfT  OF  COMMERCE 
lntam«tk>nal  Trad*  Administration 

[A-821-8071 

Ferrovanadium  and  Nitrided  Vanadium 
From  th«  Russian  Federation;  Notice 
of  Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  7. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Goldberger  at  (202)  482-4136,  or 
Erik  Warga  at  (202)  482-0922,  Office  of 
AD/CVD  Enforcement.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
first  administrative  review  of  the 
antidumping  duty  order  on 
ferrovanadium  and  nitrided  vanadium 
from  the  Russian  Federation.  This 
extension  is  made  pursuant  to  the  Tariff 
Act  of  1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  (hereinafter, 
"the  Act"). 

Postponement 

Under  the  Act,  the  Department  may 
extend  the  deadline  for  completion  of 
an  administrative  review  if  it 
determines  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit  of  365  days.  The 
Department  finds  that  it  is  not 
practicable  to  complete  the  first 
administrative  review  of  ferrovanadium 
and  nitrided  vanadium  from  the  Russian 
Federation  within  this  time  Umit. 

In  accordance  with  section 
752(a)(3)(A)  of  the  Act,  the  Department 
will  extend  the  time  for  completion  for 
the  preliminary  results  of  this  review 
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from  a  245-day  period  to  no  later  than 
a  365-day  period. 

Dated:  March  28, 1997. 
leffirey  P.  Bialos, 

Principal  Deputy  Assistant  Secretary  for 

Import  Administration. 

(FR  Doc.  97-8770  Filed  4-4-97;  8:45  am] 

BIUMQ  COOC  3$10-O8-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-489-607] 

Notice  of  Amendment  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Steel  Concrete 
Reinforcing  Bars  From  Turlcey 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  7, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson  at  (202)  482-1776.  or 
Cameron  Worker  at  (202)  482-3874,  AD/ 
CVD  Enforcement,  Group  II,  Office  5, 
Impwjrt  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  by  the 
Uruguay  Rounds  Agreements  Act 
(URAA). 

Amendment  to  the  Final  Determination 

We  are  amending  the  final 
determination  of  sales  at  less  than  fair 
value  of  certain  steel  concrete 
reinforcing  bars  &t)m  Turkey,  to  reflect 
the  correction  of  a  ministerial  error 
made  in  the  margin  calculation  of  one 
of  the  respondents  in  that 
determination.  We  are  publishing  this 
amendment  to  the  final  determination 
in  accordance  with  section  353.28(c)  of 
the  Department's  regulations. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  all  stock  deformed  steel 
concrete  reinforcing  bars  ("rebar")  sold 
in  straight  lengths  and  coils.  This 
includes  all  hot-rolled  deformed  rebar, 
rolled  fit)m  billet  steel,  rail  steel,  axle 
steel,  or  low-alloy  steel.  It  excludes  (i) 
plain  round  rebar,  (ii)  rebar  that  a 
processor  has  further  worked  or 
fabricated,  and  (iii)  all  coated  rebar. 
Deformed  rebar  is  currently  cfassifiable 


in  the  Harmonized  Tariff  Schedule  of 
the  United  States(HTSUS)  under  item 
numbers  7213.110.00  and  7214.20.00. 
The  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes. 
The  written  description  of  the  scope  of 
this  investigation  is  dispositive. 

Case  History 

In  accordance  with  section  735(d)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act),  on  March  4, 1997,  the  Department 
published  its  final  determination  that 
rebar  from  Turkey  was  being,  or  was 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  (62  FR  9737). 
Subsequent  to  the  final  determination, 
we  received  allegations  that  the 
Department  made  ministerial  errors  in 
the  margin  calculations  for  one  of  the 
respondents,  Habas  Sinai  Ve  Tibbi 
Gazalar  Istihsal  Endustrisi  A.S.  (Habas). 

Amendment  of  Final  Determination 

On  March  12, 1997.  Habas  submitted 
allegations  that  two  ministerial  errors 
were  made  in  the  Department's  final 
determination.  Specifically.  Habas 
asserts  that  the  IDepartment  did  not 
incorporate  the  verified  costs  for  billets 
produced  by  Habas  during  the  first  four 
months  of  the  POL  In  addition,  Habas 
argues  that  the  Department  made  a 
manifest  error  by  changing  to 
constructed  value  as  the  t»sis  for 
normal  value,  rather  than  using  the 
home  market  sales  data  that  the 
Department  used  for  the  preliminary 
determination.  On  March  19, 1997, 
petitioners  responded  to  Habas' 
ministerial  error  allegations. 

Concerning  the  allegation  with 
respect  to  billet  costs,  we  agree  with 
Habas  and  have  corrected  the 
ministerial  error  pursuant  to  section 
735(e)  of  the  Act  and  section  353.28(c) 
of  the  Department's  regulations. 
However,  concerning  Habas'  allegation 
that  the  Department  made  a  ministerial 
error  in  rejecting  Habas'  home  market 
sales  data,  we  disagree.  As  described  in 
the  Department's  final  determination, 
we  fully  intended  to  reject  Habas'  home 
market  sales  data  and  base  normal  value 
on  constructed  value.  For  a  detailed 
discussion  of  the  alleged  ministerial 
errors  and  the  department's  analysis, 
see,  memorandum  from  the  Team  to 
Louis  Apple,  Acting  Office  Director, 
regarding  Ministerial  Error  Allegations 
in  the  Final  Determination  of  Rebar 
From  Turkey,  dated  March  24, 1997. 
The  revised  final  weighted-average 
dumping  margins  are  as  follows: 


Manufacturer/pro- 
ducer/exporter 

Origjnal 
final  mar- 
gin per- 
centage 

Revised 
final  mar- 
gin per- 
centage 

Colakoglu 

9.84 
18.68 
19.15 
41.80 
30.16 
16.25 

9.84 
18.68 
18.54 
41.80 
30.16 
16.06 

Ekinctier 

Habas  

IDC 

Metas  _ „. 

Al  Others  ...... 

Continuation  of  Suspension  of 
Liquidation 

to  accordance  with  §  735(c)  of  the  Act. 
we  are  directing  the  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  rebar  from  all  companies 
except  Colakoglu  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  July  12, 1996, 
which  is  90  days  prior  to  the  date  of 
publication  of  the  notice  of  the 
preliminary  determination  in  the 
Federal  Roister.  Regarding  Colakoglu, 
we  are  directing  the  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  rebar  from  Colakoglu  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  October  10, 
1996,  the  date  of  publication  of  our 
preUminary  determination  in  the 
Federal  Register.  We  will  instruct  the 
Customs  Service  to  require  a  cash 
de{>osit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  normal  value  exceeds  export 
price,  as  indicated  in  the  chart  above. 
This  suspension  of  liquidation  will 
remain  in  effect  imtil  further  notice. 

Notification  of  International  Trade 
Commission  (FTC) 

In  accordance  with  §  735(d)  of  the 
Act,  we  have  notified  the  FTC  of  our 
determination.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  hquidation. 

This  determination  is  published 
pursuant  to  §  735(d)  of  the  Act. 

Dated:  March  27, 1997. 

Robert  S.  LaRussa. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  97-8767  Filed  4-4-97;  8:45  am] 
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DEPARTMEHT  OF  COMMERCE 

International  Trade  Administration 
[A-«88-B41] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Vector 
Supercomputers  from  Japan. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  7,  1997. 
FOA  FURTHER  INFORIIATION  CONTACT:  - 
Edward  Easton  or  Sunkyu  Kim,  Office  of 
AD/CVD  Enforcement  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20230; 
telephone:  (202)  482-1777  or  (202)  482- 
2613. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
FedCTsl  Register  on  May  11. 1995  (60 
PR  25130). 

Preliminary  Determination 

We  preliminarily  determine  that  there 
is  a  reasonable  basis  to  believe  or 
suspect  that  vector  supercomputers 
from  Japan  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
vakie  ("LTFV"),  as  provided  in  section 
733(b)  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
diis  notice. 

Ckise  History 

Since  the  initiation  of  this 
investigation  on  August  19. 1996 
(Notice  of  Initiation  of  Antidumping 
Duty  Investigation:  Vector 
Supercomputers  from  Japan,  61  FR 
43527,  August  23. 1996).  the  foUowring 
events  have  occurred. 

On  September  12. 1996.  the  United 
States  International  Trade  Commission 
("ITC")  notified  the  Department  of 
Commerce  ("the  Department")  of  its 
affirmative  preliminary  determination 
(see  ITC  Investigation  No.  731-TA-750). 
The  ITC  found  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  threatened  with 
material  injury  by  reason  of  imports  of 
vector  supercomputers  from  Japan. 


Based  on  the  information  available  to 
the  Department,  the  follov«ng  two 
companies  were  named  as  mandatory 
respondents  in  this  investigation: 
Fujitsu  Limited  ("Fujitsu")  and  NEC 
Corporation  ("NEC").  On  September  30, 
1996,  we  presented  Section  A  of  the 
Department's  questionnaire '  to  Fujitsu 
and  NEC.  In  this  case.  Section  A  of  the 
questionnaire  was  designed  specifically 
to  elicit  the  technical  information 
necessary  for  determining  whether  a 
constructed  value  analysis  rather  than  a 
comparison  to  vector  supercomputers 
sold  in  the  home  market  or  to  third 
countries  was  appropriate  in  this 
investigation.  NEC  did  not  respond  to 
the  Department's  Section  A 
questionnaire.  Instead,  on  October  15, 
1996,  counsel  for  NEC  sent  a  letter  to 
the  Secretary  of  Commerce,  enclosing  a 
complimentary  copy  of  its  request  that 
the  U.S.  Court  of  International  Trade 
("OT")  enjoin  the  Department's 
antidumping  investigation.  Because 
NEC  did  not  respond  to  Section  A  of  our 
questionnaire,  we  were  unable  to 
prepare  the  remaining  sections  of  the 
questionnaire  for  NEC.  For  a  further 
disc\ission.  see  Memorandum  to  File 
from  Edward  Easton  dated  November 
27, 1996,  and  the  Facts  Available 
section  of  the  notice.  Fujitsu's  response 
to  Section  A  was  received  on  October 
25. 1996. 

At  the  Department's  request,  Cray 
Research,  Inc.  (the  petitioner),  and 
Fujitsu  filed  comments  on  the 
appropriate  product  model  matching 
criteria  to  be  used  in  this  investigation 
on  October  16  and  17.  1996. 
respectively.  On  November  13. 1996.  we 
issued  Sections  B  and  C  of  the 
Department's  questioimaire  to  Fujitsu. 
On  December  17. 1996.  Fujitsu 
requested  that  it  be  allowed  to  limit  its 
reporting  of  home  mari^  sales  to  only 
those  sales  most  comparable  to  Fujitsu's 
single  sale  to  the  United  States  made 
diuing  the  period  of  investigation 
("POI").  The  Department,  in  a  letter 
dated  December  26,  1996,  permitted 
Fujitsu  to  report  data  only  for  those 
home  market  sales  with  the  same 
number  of  processing  elements  as  its 
U.S.  sale.  Fujitsu  submitted  its  Sections 
B  and  C  responses  on  January  8. 1997. 
Based  on  the  information  received  in 
Fujitsu's  Sections  A.  B  and  C  responses, 
the  Department  issued  a  supplemental 
questionnaire  on  January  16, 1997. 
Fujitsu's  response  to  the  supplemental 


■  Section  A  of  th«  questionaair«  request* 
information  concerning  a  company's  corporata 
ttructura  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  sales  of  the 
merchandise  in  all  of  its  markets.  Sections  B  and 
C  of  the  questionnaire  request  home  market  sale* 
listing*  and  U.S.  sale*  listings,  respectively. 


questionnaire  was  received  on  January 
27, 1997. 

On  December  12, 1996.  at  the  request 
of  the  petitioner,  we  postponed  the 
preliminary  determination  to  February 
25. 1997.  (See  Notice  of  Postponement 
of  Preliminary  Determination: 
Antidumping  Investigation  of  Vector 
Supercomputers  from  Japan,  61  FR 
66653,  December  18,  .1996.) 

In  connection  with  NEC's  appeal  to 
the  OT.  on  February  18, 1997,  the  court, 
with  the  consent  of  the  peirties  to  the 
litigation,  enjoined  the  Department  from 
issuing  its  preliminary  determination  in 
this  investigation  imtil  March  28. 1997. 
On  March  21. 1997.  the  CTT  denied 
NEC's  request  for  a  preliminary 
injunction  to  further  enjoin  issuance  of 
the  preliminary  determination. 

Cost  of  Production  Allegation 

On  November  27, 1996,  the  petitioner 
alleged  that  there  are  reasonable 
grounds  to  believe  or  suspect  that 
Fujitsu's  home  market  sales  during  the 
POI  were  made  at  prices  below  the  cost 
of  production  ("COP").  We  rejected  this 
allegation  because  it  was  imtimely  filed 
pursuant  to  19  CFR  353.31(c)(i)(j.e., 
filed  less  than  45  days  prior  to  the 
scheduled  date  of  the  preliminary 
determination).  On  December  17, 1996. 
subsequent  to  the  above-cited 
postponement  of  the  preliminary 
determination,  the  petitioner  submitted 
a  second  sales-below-cost  allegation 
concerning  Fujitsu's  home  market  sales. 
We  determined  that  the  second 
allegation  was  inadequate  for  purposes 
of  initiating  a  cost  investigation.  In  a 
letter  dated  January  2, 1997,  we 
informed  the  petitioner  of  our 
determination  and  provided  the 
petitioner  with  an  outline  of 
supplementary  information  that  would 
be  needed  for  the  Department  to  further 
consider  its  allegation.  On  January  14, 
1997.  the  petitioner  refiled  its  sales- 
below-cost  allegation.  The  petitioner 
supplemented  that  allegation  with 
additional  information  on  January  24, 
1997.  Fujitsu  submitted  rebuttal 
comments  to  the  petitioner's  allegations 
in  January  1997.  Fujitsu's  comments  are 
addressed  in  memorandimis  to  Richard 
W.  Moreland  dated  February  13  and  14, 
1997. 

Based  on  our  examination  of  the 
petitioner's  January  14, 1997,  allegation, 
we  determined  that  there  are  reasonable 
grounds  to  believe  or  suspect  that 
Fujitsu  sold  vector  supercomputers  in 
the  home  market  at  prices  which  were 
below  their  COP.  Accordingly,  on 
January  28, 1997,  we  initiated  a  COP 
investigation  with  respect  to  Fujitsu's 
home  market  sales.  See  Memorandum  to 


Barbara  R.  Stafford,  dated  January  28, 
1997. 

Section  D  of  the  Department's 
questionnaire  requesting  cost  of 
production  and  constructed  value 
("CV")  data  was  issued  to  Fujitsu  on 
February  12,  1997.  On  March  13, 1997,- 
the  Department  extended  Fujitsu's  time 
to  respond  to  Section  D  of  the  " 
questionnaire  to  April  14,  1997. 
Accordingly,  we  are  not  able  to  include 
a  COP  analysis  in  our  preliminary 
determination.  We  will  analyze  Fujitsu's 
COP  and  CV  data  for  our  final 
determination. 

Postponement  affinal  Determination 
and  Extension  of  Provisional  Measures 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  March  13, 1997,  Fujitsu 
requested  that  in  the  event  of  an 
affirmative  preliminaiy  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  until 
not  later  than  135  days  after  the 
publication  of  an  affirmative 
preliminary  determination  in  the 
Federal  Rioter.  Our  preliminary 
determination  is  affirmative.  In 
addition,  Fujitsu  accounts  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise,  and  as  we  are  not 
aware  of  the  existence  of  any 
compelling  reasons  for  denying  this 
request,  we  are  granting  Fujitsu's 
request  (under  19  CFR  353.20  (b)  (1995)) 
and  postponing  the  final  determination. 
Suspension  of  liquidation  will  be 
extended  accordingly.  See  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:'Large  Newspaper  Printing 
Presses  and  Components  Thereof. 
Whether  Assembled  or  Unassembled 
from  Japan  (61  FR  8029,  March  1, 1996). 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  all  vector 
supercomputers,  whether  new  or  used, 
and  whether  in  assembled  or 
unassembled  form,  as  well  as  vector 
supercomputer  spare  parts,  repair  parts, 
upgrades,  and  system  software  shipped 
to  fulfill  the  requirements  of  a  contract 
for  the  sale  and,  if  included, 
maintenance  of  a  vetrtor  supercomputer. 
A  vector  supercomputer  is  any 
computer  with  a  vector  hardware  unit  as 
an  integral  part  of  its  central  processing 
unit  boards. 

The  vector  supercomputers  imported 
from  Japan,  whether  assembled  or 
unassembled,  covered  by  this 
investigation  are  classified  under 
heading  8471  of  the  Harmonized  Tariff 
Schedules  of  the  United  States  ("HTS"). 
Although  the  HTS  heading  is  provided 
for  convenience  and  customs  purposes. 
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our  written  description  of  the  scope  of 
this  investigation  is  dispositive. 

Period  of  Investigation 

The  POI  is  July  1, 1995  through  June 
30, 1996. 

Farts  Available 

As  discussed  above,  NEC  failed  to 
answer  the  Department's  questionnaire. 
On  October  15, 1996,  NEC  sent  a  letter 
to  the  Secretary  of  Commerce,  enclosing 
a  complimentary  copy  of  its  request  that 
the  U.S.  Court  of  International  Trade 
("OT")  enjoin  the  Department's 
antidumping  investigation.  In  this  letter, 
counsel  stated  that  "*  *  'my  clients 
will  respectfully  withhold  their 
response  to  the  Department's 
questionnaire  imtil  such  time  as  a 
qualified  inde[>endent  party  *   *  *  is 
appointed  as  a  "special  master"  to 
conduct  the  investigation."  We  have 
placed  this  letter  on  the  record  of  this 
proceeding  and  it  is  the  last 
communication  we  have  had  with  NEC 
on  that  record.  NEC's  decision  not  to 
respond  to  the  Department's  request  for 
information  has  left  the  Department 
with  no  alternative  other  than  to 
proceed  on  the  basis  of  the  facts 
available. 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  (1)  Withholds 
information  that  has  been  requested  by 
the  Department,  (2)  fails  to  provide  such 
information  in  a  timely  maimer  or  in  the 
form  or  manner  requested,  (3) 
significantly  imp>edes  an  antidumping 
investigation,  or  (4)  provides  such 
information  but  the  information  cannot 
be  verified,  the  Department  is  required 
to  use  facts  otherwise  available  (subject 
to  subsections  782(cKl)  and  (e))  to  make 
its  determination.  Section  776rb)  of  the 
Act  further  provides  that  adverse 
inferences  may  be  used  in  selecting 
from  the  facts  otherwise  available  if  the 
party  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
requests  for  information.  See  also 
"Statement  of  Administrative  Action" 
accompanying  the  URAA,  H.R.  Rep.  No. 
316, 103rd  Cong.,  2d  Sess.  870  ("SAA"). 
NEC's  decision  not  to  participate  in  the 
Department's  investigation 
demonstrates  that  it  failed  to  act  to  the 
best  of  its  ability  in  this  investigation. 
Therefore,  the  Department  has 
determined  that  an  adverse  inference  is 
appropriate.  Consistent  with 
Departmental  practice  in  cases  where 
respondents  decide  not  to  participate,  as 
facts  otheinrise  available,  we  are 
assigning  to  NEC  the  margin  stated  in 
the  petition,  454  percent. 

Section  776(c)  provides  that  if  the 
Department  relies  upon  secondary 
information,  such  as  the  petition,  when 


resorting  to  facts  otherwise  available,  it 
must,  to  the  extent  practicable, 
corroborate  that  information  ftt)m 
independent  sources  that  are  reasonably 
at  its  disposal.  When  analyzing  the 
petition,  the  Dejjartment  examined  the 
data  that  the  petitioner  relied  upon  in 
calculating  the  estimated  dumping 
margin.  This  calculation  was  based  on 
a  comparison  of  the  export  price  of  an 
NEC  offier  to  the  normal  value  of  the 
NEC  vector  supercomputer  systenf.  The 
export  price  was  based  on  the  "best  and 
final  offer"  to  supply  a  U.S.  customer 
with  foiir  vector  supmcomputers 
manufactured  by  NEC.  Normal  value 
was  based  on  the  estimated  constructed 
value  of  this  NEC  system. 

The  Department  examined  the 
accuracy  and  adequacy  of  all  of  the 
information  frtDm  which  the  margin  was 
calculated  during  our  pre-initiation 
analysis  of  the  petition.  For  the  purpose 
of  this  preliminary  determination,  we 
re-examined  the  information  provided 
in  the  petition.  The  petition  included  a 
copy  of  NEC's  English-language 
brochure  describing  the  compuay's  SX- 
4  series  vector  supercomputer, 
including  the  specifications  of  this 
model.  TTie  contract  value  of  the 
procurement  relied  upon  for  the  U.S. 
sale  is  in  the  public  domain.  The 
procurement  negotiations  for  NEC's 
"best  and  final  offer"  to  the  U.S. 
purchaser  are  described  in  an 
acquisition  aimouncement  released  by 
the  University  Corporation  for 
Atmospheric  Research  on  May  20, 1996. 
The  estimated  cost  build  up  for 
constructing  the  value  of  the  NEC 
system  used  as  normal  value  was  based 
upon  the  recent  cost  experience  of  the 
petitioner  in  building  similar 
supercomputer  systems.  Cray  Research. 
Inc.  is  the  only  U.S.  manufacturer  of 
vector  supercomputer  systems 
comparable  in  performance  to  the  NEC 
SX-4  system.  We  examined  the 
methodology  for  estimating  the 
dumping  margin  on  the  SX-4  after  the 
filing  of  the  petition  and  found  it  to  be 
satisfactory. 

Based  on  our  review  of  the  available 
evidence,  we  find  that  the  information 
in  the  petition  continues  to  be  of 
probative  value.  See  SAA  at  870. 
Therefore,  we  determine  that  the 
petition  is  corroborated  within  the 
meaning  of  section  776(c)  of  the  Act. 

Product  Comparison 

As  noted  above  in  the  "Case  History" 
section,  the  Department  granted 
Fujitsu's  request  to  limit  its  reporting  of 
home  market  sales  of  vector 
supercomputers  during  the  POI  to  those 
sales  with  the  same  number  of 
processing  elements  as  the  sale  made  in 
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the  United  States.  We  selected  the  home 
market  sale  most  comparable  to  the  U.S. 
sale  based  on  the  six-model  matching 
critOTia  proposed  by  Fufitsu  and  the 
petitioner.  For  a  further  discussion,  see 
Memorandum  to  Richard  W.  Moreland. 
dated  March  26. 1997. 

Level  of  Trade  and  CEP  Offset 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  SAA  at  829-831. 
to  the  extent  practicable,  the 
Department  will  calculate  normal  value 
("NV")  based  on  sales  at  the  same  level 
of  trade  as  the  U.S.  sales.  When  the 
Department  is  unable  to  find  sales  in  the 
comparison  market  at  the  same  level  of 
trade  as  the  U.S.  sale(s).  the  Department 
may  compare  sales  in  the  U.S.  and 
foreign  markets  at  different  levels  of 
trade. 

Section  773(a)(7)(A)  provides  that  if 
we  compare  a  U.S.  sale  with  a  home 
market  sale  made  at  a  different  level  of 
trade,  we  will  adjust  the  NV  to  account 
for  this  difference  if  two  conditions  are 
met.  First,  there  must  be  differences 
between  the  actual  selling  functions 
performed  by  the  seller  at  the  level  of 
trade  of  the  U.S.  sale  and  at  the  level  of 
trade  of  the  comparison  market  sale 
used  to  determine  NV.  Second,  the 
differences  must  affect  price 
comparability,  as  evidenced  by  a  pattern 
of  consistent  price  differences  between 
sales  at  the  different  levels  of  trade  in 
the  market  in  which  NV  is  determined. 
For  constructed  export  price  ("CEP") 
sales,  section  773(a)(a)(7)(B)  establishes 
the  procedure  for  making  a  "CEP  Offset" 
when  two  conditions  are  met.  First,  the 
NV  is  established  at  a  level  of  trade 
which  constitutes  a  more  advanced 
stage  of  distribution  than  the  level  of 
trade  of  the  CEP  and,  second,  the  data 
available  do  not  establish  an  appropriate 
basis  for  calculating  a  level-of-trade 
adjustment. 

In  its  questionnaire  response,  Fujitsu 
reported  that  the  following  functions 
were  performed  in  the  home  market  for 
sales  to  end  users:  market  research,  sales 
activity,  contract  negotiations,  warranty 
and  other  after-sale  service,  technical 
services,  installation  services,  freight 
and  delivery  arrangements,  and 
maintenance.  Fujitsu  reported  the  same 
selling  functions  by  Fujitsu  America, 
Inc.,  for  the  U.S.  sale,  which  was  also  to 
an  end  user.  Fujitsu  asserts  that  should 
the  Department  treat  its  U.S.  sale  as  a 
CEP  sale,  the  statutory  adjustments  to 
arrive  at  CEP  would  place  home  market 
sales  at  a  more  advanced  level  of  trade 
than  the  level  of  trade  of  the  CEP  sale. 
This  assertion  is  based  only  on  Fujitsu's 
assumption  that  a  CEP  sale  is.  by 
definition,  at  a  different  level  of  trade 
than  the  NV  level  of  trade.  Fujitsu  did 


not  provide  sufficient  factual 
information  demonstrating  a  difference 
in  levels  of  trade  that  would  affect  price 
comparability  or  data  to  quantify  any 
such  affect. 

Based  on  Fujitsu's  responses,  we 
cannot  establish  that  different  levels  of 
trade  were  involved  in  the  different 
markets.  In  response  to  our  original  and 
supplemental  questions  concerning 
level  of  trade.  Fujitsu  reported  only  very 
limited  and  general  information  on 
types  of  selling  functions,  which  is 
insufficient  for  a  level-of-trade  analysis. 
Even  if  it  were  possible  to  determine 
differences  in  levels  of  trade  from  this 
limited  data.  Fujitsu  has  not  provided 
any  information  which  would  justify  a 
level-of-trade  Adjustment.  The 
Department's  practice  is  to  not  rely  on 
a  presumption  that  there  will  be  a  level- 
of-trade  adjustment  or  a  CEP  offset  in 
CEP  price  comparisons.  The  evidence 
must  establish  that  the  comparison  sales 
are  at  a  more  advanced  level  of  trade 
and  that  available  data  does  not  provide 
a  sufficient  basis  for  an  adjustment. 

Absent  such  information,  the  

Department  cannot  find  that  a  CEP 
offset  is  authorized  by  section 
773(a)(7)(B). 

Fair  Value  Comparisons 

To  determine  whether  Fujitsu's  single 
sale  of  a  vector  supercomputer  system  to 
the  United  States  during  the  POI  was 
made  at  less  than  fair  value,  we 
compared  CEP  to  the  normal  value,  as 
described  in  the  "Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice. 

Constructed  Export  Price 

We  calculated  CEP  for  Fujitsu,  in 
accordance  v»rith  sections  772  (b),  (c) 
and  (d)  of  the  Act.  We  found  that  CEP 
is  warranted  because  all  U.S.  sales 
activities  associated  with  the  single  U.S. 
sale  took  place  in  the  United  States 
through  a  wholly-owned  subsidiary  of 
Fujitsu.  We  calculated  CEP  based  on  the 
installed  price  to  the  first  unaffiliated 
customer  in  the  United  States.  We  made 
deductions  from  the  starting  price  for 
the  following  expenses:  foreign  inland 
freight,  foreign  inland  insurance,  foreign 
brokerage  and  handling,  international 
freight,  marine  insurance,  U.S. 
brokerage  and  handling,  U.S.  inland 
freight,  and  U.S.  Customs  duties. 

Pursuant  to  section  772(d)  of  the  Act, 
we  also  made  deductions  for  direct 
selling  expenses,  including  imputed 
credit,  installation  service,  and  training 
expenses.  In  addition,  we  deducted 
indirect  selling  expenses  that  related  to 
economic  activity  in  the  United  States. 
These  included  inventory  carrying  costs 
and  indirect  selling  expenses  incurred 


in  the  home  market,  and  the  indirect 
selling  expenses  of  the  U.S.  subsidiary. 
Finally,  we  made  an  adjustment  for  CEP 
profit  in  accordance  with  section 
722(d)(3)  of  the  Act. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared 
Fujitsu's  volume  of  home  market  sales 
of  the  foreign  like  product  to  the  volume 
of  U.S.  sales  of  the  subject  merchandise, 
in  accordance  with  section  77J(a)(l)(C) 
of  the  Act.  Fujitsu's  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U«S.  sales  of  the 
subject  merchandise.  Accordingly,  we 
determined  that  its  home  market  was 
viable.  As  noted  above  in  the  Product 
Comparison  section  of  the  notice,  we 
based  NV  on  a  home  market  sale  of  the 
product  which  we  identified  as  the  most 
comparable  to  the  U.S.  sale. 

We  calculated  NV  based  on  the 
installed  price  to  an  unaffiliated 
customer  and  made  deductions  from  the 
starting  price  for  inland  freight  and 
inland  insurance.  We  made  adjustments 
for  differences  in  the  merchandise  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act.  For  the  purposes  of  this 
preliminary  determination,  we 
recalculated  the  difference-in- 
merchandise  adjustment  based  on  the 
costs  of  hardware  reported  by  Fujitsu.  In 
recalculating  the  adjustment,  we 
included  the  cost  of  software  as  well  as 
hardware.  In  addition,  in  accordance 
with  section  773(a)(6)(C)(iIi)  of  the  Act. 
we  made  circumstance-of-sale 
adjustments  for  direct  expenses 
including  imputed  credit,  warranty 
expenses,  installation  and  technical 
service  expenses.  Finally,  we  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs  in  accordance  with 
section  773(a)(6)(B)  of  the  Act. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  official 
exchange  rates  in  effect  on  the  date  of 
the  U.S.  sale  as  certified  by  the  Federal 
Reserve  Bank. 

Section  773A(a)  of  the  Act  directs  the 
Department  to  convert  foreign 
currencies  based  on  the  dollar  exchange 
rate  in  effect  on  the  date  of  sale  of  the 
subject  merchandise,  except  if  it  is 
established  that  a  currency  transaction 
on  forward  markets  is  directly  linked  to 
an  export  sale.  When  a  company 
demonstrates  that  a  sale  on  forward 
markets  is  directly  linked  to  a  particular 
export  sale  in  order  to  minimize  its 
exposure  to  exchange  rate  losses,  the 


Department  will  use  the  rate  of 
exchange  in  the  forward  currency  sale 
agreement. 

Section  773A(a)  also  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  rolling 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
existed,  we  substitute  the  benchmark  for 
the  daily  rate,  in  accordance  with 
established  practice.  Further,  section 
773A(b)  directs  the  Department  to  allow 
a  60-day  adjustment  period  when  a 
currency  has  undergone  a  sustained 
movement.  A  sustained  movement  has 
occurred  when  the  weekly  average  of 
actual  daily  rates  exceeds  the  weekly 
average  of  benchmark  rates  by  more 
than  five  percent  for  eight  consecutive 
weeks.  (For  an  explanation  of  this 
method,  see,  Policy  Bulletin  96-1: 
Currency  Conversions.  61  FR  9434, 
March  8,  1996.)  Such  an  adjustment 
period  is  required  only  when  a  foreign 
currency  is  appreciating  against  the  U.S. 
dollar.  The  use  of  an  adjustment  period 
was  not  warranted  in  this  case  because 
the  Japanese  yen  did  not  undergo  a 
sustained  movement,  nor  were  there  any 
currency  fluctuations  during  the  POI. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  v«ll  verify  all  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  vector  supercomputers  from 
Japan,  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  For  these  entries, 
the  Customs  Service  will  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  normal 
value  exceeds  the  export  price  as  shown 
below. 

The  entries  must  be  accompanied  by 
documentation  provided  by  both  the 
foreign  manufacturer/exporter  and  the 
U.S.  importer  which  discloses  the 
following  information:  (1)  The  vector 
supercomputer  contract  pursuant  to 
which  the  merchandise  is  imported,  (2) 
a  description  of  the  merchandise 
included  in  the  entry,  (3)  the  actual  or 
estimated  price  (agreed  to  as  of  the  time 
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of  importation)  of  the  complete  vector 
supercomputer  system,  and  (4)  a 
schedule  of  all  shipments  to  be  made 
pursuant  to  a  particular  vector 
supercomputer  contract,  if  more  than 
one  shipment  is  involved.  We  will  also 
request  that  the  Japanese  manufacturer/ 
exporter(s)  submit  to  the  Department  the 
contracts  pursuant  to  which  subject 
merchandise  is  imported.  These 
suspension  of  hquidation  instructions 
will  remain  in  effect  until  further  notice. 

The  scope  of  this  investigation 
includes  both  complete  and 
unassembled  shipments.  Given  that 
vector  supercomputer  systems  may  be 
entered  into  the  United  States  in 
different  shipments,  it  is  important  to 
ensure  that  the  subject  merchandise, 
particularly  parts,  components,  and 
subassembhes,  be  readily  identifiable  to 
the  U.S.  Customs  Service  and  to  the 
Department.  To  ensure  that  any 
antidimiping  order  which  may  issue  as 
a  result  of  this  investigation  is  clear,  we 
are  requesting  interested  parties  to 
submit  their  comments  on  this  subject 
to  the  Department  by  May  5,  1997. 
Reply  comments  will  be  due  by  May  19, 
1997. 

The  weighted-average  dumping 
margins  are  as  follows: 


Expocter/manutacturef 


Fujitsu  „. 

NEC*  

AlOttiers 


Wetgtited- 
avefa9e 
margin 

percentage 


27.17 

454.00 

27.17 


*  Facts  Available  Rate. 

Pursuant  to  section  735(c)(5)(A)  of  the 
Act,  the  Department  has  excluded  the 
mai^n  determined  entirely  under 
section  776  of  the  Act  from  the 
calculation  of  the  All  Others  rate. 

ITC  NoUfication 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry.   . 

Public  Comment 

Case  briefs  or  other  wrritten  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  July  7, 
1997,  and  rebuttal  briefs,  no  later  than 
July  10, 1997.  A  list  of  authorities  used 
and  an  executive  summary  of  issues 
should  accompany  any  briefs  submitted 


to  the  Department.  The  summary  should 
be  limited  to  five  pages  total,  including 
footnotes.  In  accordance  with  section 
774  of  the  Act,  we  will  hold  a  public 
hearing,  ifrequested,  to  give  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  July  14. 1997,  time  and  room  to 
be  determined,  at  the  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington,  DC.  20230.  Parties  should 
confirm  by  telephone  the  time.  date,  and 
place  of  the  hearing  48  iiours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  Umited  to  issues 
raised  in  the  briefs,  tf  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  135  days  after  the 
date  of  the  preliminary  determination. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act. 

Dated:  March  28, 1997. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  97-8766  Filed  4-4-97;  8:45  am) 
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Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  M&y  11, 1995  (60 
FR  25130). 

Amended  Final  Results 

On  December  31, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  its  administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  pipe  and  tube  (pipe 
and  tube)  from  Turkey  (61  FR  69067). 
The  period  of  review  (POR)  is  May  1, 
1994.  through  April  30, 1995. 

In  January  1997,  the  petitioners  and 
the  Borusan  Group  (Borusan)  filed 
timely  allegations,  pursuant  to  19  CFR 
353.28,  of  ministerial  and  clerical  errors 
with  regard  to  the  final  results  in  the 
1994-95  administrative  review  of  the 
antidumping  duty  order  on  pipe  and 
tube  from  Turkey. 

We  determine,  in  accordance  with 
section  735(e)  of  the  Act,  that 
ministerial  errors  were  made  in  o\ir 
margin  calculation  for  Borusan. 
Specifically,  Borusan  alleged  that  (1)  the 
verified  costs  upon  which  the 
Department  relied  for  its  final  results 
did  not  include  inventory  holdings 
gains:  (2)  the  concordance  program  (i.e.. 
matching)  selected  inappropriate 
matches;  and  (3)  the  computer  program 
incorrectly  applied  the  weight  savings 
adjustment  to  all  costs,  rather  than  only 
to  costs  based  on  the  weight  of  coil.  In 
accordance  with  19  CFR  353.28(c),  we 
are  amending  the  final  resuhs  of  the 
administrative  review  of  steel  pipe  and 
tube  from  Turkey  to  correct  these 
ministerial  errors.  For  a  detailed 
discussion  and  the  Department's 
analysis,  see  Memorandum  from  Case 
Analysts  to  Richard  W.  Moreland,  dated 
March  24.  1997. 

Additionally,  Borusan  alleged  that  (1) 
the  Department's  calculation  of  cost  of 
production  is  improperly  based  on  an 
average  of  the  production  costs  for  the 
period  July  1994  to  April  1995,  and 
erroneously  ignores  reported  costs  for 
the  period  July  1993  through  June  1994; 
and  (2)  the  E)epartment  erroneously 
based  its  level  of  trade  price  analysis  on 
the  FOR  rather  than  on  a  monthly  basis 
since  Turkey  experienced 
hyperinflation  during  the  POR.  We 


determine  that  these  allegations  are  not 
ministerial  errors  pursuant  to  19  CFR 
353.28(d)  because  it  is  a  substantive 
argument  for  a  new  methodology.  Kerr- 
McGee  Chemical  Corp.  v.  United  States. 
No.  97-2,  Slip  Op.  at  20  (CIT  January  8, 
1997).  Accordingly,  we  have  not 
considered  these  issues  because  they  are 
outside  the  scope  of  permissible 
corrections  under  19  CFR  353.28(d).  Id. 
For  a  detailed  discussion  and  the 
Department's  analysis,  see 
Memorandum  from  Case  Analysts  to 
Richard  W.  Moreland,  dated  February 
27, 1997. 

The  petitioners  alleged  that  the 
Department  incorrectly  relied  on  the 
exchange  rates  for  investigations,  rather 
than  those  for  administrative  reviews. 
They  state  that  the  Department  did  not 
follow  its  policy  outlined  in  Change  in 
Policy  Regarding  Currency  Conversion 
(61  FR  9434,  March  8, 1996)  (Change  in 
Policy).  We  determine  that  this 
allegation  is  not  a  ministerial  error 
pursuant  to  19  CFR  353.28(d)  because  it 
was  the  Department's  intention  to  limit 
the  application  of  the  Change  in  Policy. 
See  Final  Results,  at  69071. 

Scope  of  the  Review 

Imp>orts  covered  by  this  review  are 
shipments  of  certain  welded  carbon 
steel  pipe  and  tube  products  with  an 
outside  diameter  of  0.375  inch  or  more 
but  not  over  16  inches,  of  any  wall 
thickness.  These  products  are  ciirrently 
classifiable  under  the  following 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheadings: 
7306.30.10.00,  7306.30.50.25, 
7306.30.50.32,  7306.30.50.40, 
7306.30.50.55.  7306.30.50.85,  and 
7306.30.50.90.  These  products, 
commonly  referred  to  in  the  industry  as 
standard  pipe  and  tube,  are  produced  to 
various  American  Society  for  Testing 
and  Materials  (ASTM)  specifications, 
most  notably  A-120,  A-53  or  A-135. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Amended  Final  Results  of  Review 

Upon  correction  of  the  ministerial 
errors,  we  have  determined  that  the 
following  margins  exist  for  the  period 
indicated: 


Manufacturer/ 
exporter 

Time  period 

Margin 
percent 

Borusan 

5;i/94-4/3a«5 

3.37 

The  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  normal  value 


may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective,  upon 
publication  of  this  notice  of  amended 
final  results  of  review  for  all  shipments 
of  certain  circular  welded  carbon  steel 
pij)e  and  tube  from  Turkey  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:  (1)  The  cash 
deposit  rate  for  Borusan  will  be  the  rate 
established  above;  (2)  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review  but  covered 
in  the  original  less  than  fair  value 
(LTFV)  investigation  or  a  previous 
review,  the  cash  deposit  will  continue 
to  be  the  most  recent  rate  published  in 
the  final  determination  or  final  results 
for  which  the  manufacturer  or  exporter 
received  a  company-specific  rate;  (3)  if 
the  exporter  is  not  a  firm  covered  iif  this 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  for  the 
manufacturer  of  the  merchandise  in 
these  final  results  of  review  or  the  LTFV 
investigation;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  14.74 
{)ercent,  the  All  Others  rate  established 
in  the  LTFV  investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  final 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidiunping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  is  the  only  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  retiun  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
C.F.R.  353.28. 
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Dated:  March  31. 1997. 

Robert  S.  LaRusaa. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-6769  Filed  4-4-97;  8:45  am) 
MLUNO  COM  3610-06-P 

DEPARTMENT  OF  COMMERCE 

Intemational  Trade  Administration 

University  of  Arizona;  Notica  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  lnstrunf>ent 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number  96-129.  Applicant: 
University  of  Arizona,  Tucson,  AZ 
85721.  Instrument:  Surface  Forces 
Apparatus,  Model  Mark  4. 
Manufacturer:  Australian  National 
University,  AustraUa.  Intended  Use:  See 
notice  at  62  FR  4032,  Januanr  28, 1997. 

Comments:  None  receivea.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  measurement  of  the  forces 
between  two  surfaces  in  vapor  or  liquid 
with  a  sensitivity  of  10  nN  and  a 
distance  resolution  of  about  0.1  nm  with 
a  positioning  accuracy  to  50  nm.  This 
capability  is  pertinent  to  the  applicant's 
intended  purposes  and  we  know  of  no 
other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel, 

Director.  Statutory  Import  Pro-ams  Staff. 
[FR  Doc.  97-^768  Filed  4-4-97;  8:45  am) 
BILUNO  COM  3S10-Oft-P 


DEPARTMENT  OF  COMMERCE 

Intemational  Trade  Administration 
[0-401^401] 

Certain  Cart)on  Steel  Products  from 
Sweden;  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration. 
Department  of  Commerce. 


ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 


review. 


SUMMARY:  On  December  3, 1996,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  review  of  the 
countervailing  duty  order  on  Certain 
Carbon  Steel  Products  from  Sweden  for 
the  period  January  1, 1994  through 
December  31. 1994  (61  FR  64062; 
December  3, 1996).  The  Department  has 
now  completed  this  administrative 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930.  as 
amended.  For  information  on  the  net 
subsidy  for  the  reviewed  company,  and 
for  all  non-reviewed  companies,  please 
see  the  Final  Results  of  Review  section 
of  this  notice.  We  will  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 
Final  Results  of  Review  section  of  this 
notice. 

EFFECTIVE  DATE:  April  7,  1997. 
FOR  FURTHER  WFORMATION  CONTACT: 
Gayle  Longest  or  Lorenza  Olivas,  Office 
of  CVD/AD  Enforcement  VI,  Import 
Administration,  Intemational  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C.  20230: 
telephone:  (202)  482-2786. 

SUPPI.EMENTARY  (NFORMATION: 
Background 

Pursuant  to  19  C.F.R.  355.22(a).  this 
review  covers  only  those  producers  or 
exporters  of  the  subject  merchandise  for 
which  a  review  was  specifically 
requested.  Accordingly,  this  review 
covers  SSAB  Svenskt  Stal  AB  ("SSAB"), 
the  sole  known  producer/exporter  of  the 
subject  merchandise  during  the  review 
period.  This  review  also  covers  the 
period  January  1, 1994  through 
December  31, 1994,  and  10  programs. 

We  published  the  preliminary  results 
on  December  3. 1996  (61  FR  64062).  We 
invited  interested  parties  to  comment  on 
the  preliminary  results.  We  received  no 
comments  from  any  of  the  parties. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Umguay  Round 
Agreements  Act  ("URAA")  effective 
January  1, 1995  ("the  Act").  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  carbon  steel 


products  from  Sweden.  These  products 
include  cold-rolled  carbon  steel,  flat- 
rolled  products,  whether  or  not 
corrugated,  or  crimped:  whether  or  not 
pickled,  not  cut,  not  pressed  and  not 
stamped  to  non-rectangular  shape;  not 
coated  or  pleated  with  metal  and  not 
clad;  over  12  inches  in  width  and  of  any 
thickness;  whether  or  not  in  coils. 
During  the  review  period,  such 
merchandise  was  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  7209.11.0000,  7209.12.0000, 
7209.13.0000,  7209.21.0000. 
7209.22.0000.  7209.23.0000. 
7209.24.5000,  7209.31.0000, 
7209.32.0006.  7209.33.0000. 
7209.34.0000.7209.41.0000. 
7209.43.0000.  7209.44.0000. 
7209.90.0000.  7211.30.5000, 
7211.41.7000  and  7211.49.5000.  The 
HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

Allocation  Methodology 

In  the  past,  the  Department  has  relied 
upon  information  from  the  U.S.  Internal 
Revenue  Service  on  the  industry- 
specific  average  useful  Ufa  ("AUL")  of 
assets  in  determining  the  allocation 
period  for  nonrecurring  grant  benefits. 
See  General  Issues  Appendix  appended 
to  Final  Countervailing  Duty 
Determination;  Certain  Steel  Products 
fit)m  Austria,  58  FR  37217,  37226  (July 
9, 1993)  ("General  Issues  Appendix"). 
However,  in  British  Steel  pic.  v.  United 
States,  879  F.  Supp.  1254  (OT  1995) 
{"British  Steel"),  the  U.S.  Court  of 
Intemational  Trade  ("the  Court")  ruled 
against  this  allocation  methodology.  In 
accordance  with  the  Court's  remand 
order,  the  Department  calculated  a 
company-specific  allocation  fwriod  for 
noru^ciirring  subsidies  based  on  the 
AUL  of  non-renewable  physical  assets. 
This  remand  determination  was 
affirmed  by  the  Court  on  Jime  4, 1996. 
British  Steel.  929  F.  Supp.  426, 439  (OT 
1996). 

The  Department  has  decided  to 
acquiesce  to  the  Court's  decision  and,  as 
such,  we  intend  to  determine  the 
allocation  period  for  nonrecurring 
subsidies  using  company-s{>ecific  AUL 
data  where  reasonable  and  practicable. 
In  the  preliminary  results  (61  FR  64062), 
the  Department  preliminarily 
determined  that  it  is  reasonable  and 
practicable  to  allocate  all  new 
nonrecurring  subsidies  [i.e.,  subsidies 
that  have  not  yet  been  assigned  an 
allocation  period)  based  on  a  company- 
specific  AUL.  However,  if  a  subsidy  has 
already  been  countervailed  based  on  an 
allocation  period  established  in  an 
earlier  segment  of  the  proceeding,  it 
does  not  appear  reasonable  or 
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practicable  to  reallocate  that  subsidy 
over  a  different  period  of  time.  In  other 
words,  since  the  countervailing  duty 
rate  in  earlier  segments  of  the 
proceeding  was  calculated  based  on  a 
certain  allocation  period  and  resulting 
benefit  stream,  redefining  the  allocation 
period  in  later  segments  of  the 
proceeding  would  entail  taking  the 
original  grant  amount  and  creating  an 
entirely  new  benefit  stream  for  that 
grant.  Such  a  practice  may  lead  to  an 
increase  or  decrease  in  the  total  amount 
countervailed  and,  thus,  would  result  in 
the  possibility  of  over-coimtervailing  or 
under-countervailing  the  actual  benefit. 
The  Department  preliminarily 
determined  that  a  more  reasonable  and 
accurate  approach  is  to  continue  using 
the  allocation  period  first  assigned  to 
the  subsidy.  We  invited  the  parties  to 
comment  on  the  selection  of  this 
methodology  and  to  provide  any  other 
reasonable  and  practicable  approaches 
for  complying  with  the  Court's  ruling. 
We  received  no  comments  on  this  issue. 

In  the  current  review,  there  are  no 
new  subsidies.  Ail  of  the  nonrecurring 
subsidies  currently  under  review  were 
provided  prior  to  the  period  of  review 
("POR");  allocation  periods  for  these 
grants  were  established  during  prior 
segments  of  this  proceeding.  Therefore, 
for  purposes  of  these  final  results,  the 
Department  is  using  the  original 
allocation  period  assigned  to  each 
nonrecurring  subsidy. 

PriratizatioB  and  Sale  of  Productive 
Units 

SSAB  is  the  only  company  that 
produces  and  exports  the  subject 
merchandise  from  Sweden.  SSAB  has 
sold  several  productive  units  and  the 
company  was  partially  privatized  twice, 
in  1987  and  in  1989.  During  the  review 
period.  SSAB  was  completely 
privatized. 

In  Final  Affirmative  Countervailing 
Duty  Determinations:  Certain  Steel 
Products  from  Sweden,  58  FR  37385 
(July  9, 1993)  ("Final  Determination"), 
the  Department  foimd  that  SSAB  had 
received  countervailable  subsidies  prior 
to  the  sale  of  the  productive  units  and 
the  two  partial  privatizations.  Further, 
the  Department  foimd  that  a  private 
party  purchasing  all  or  part  of  a 
government-owned  company  can  repay 
prior  subsidies  on  behalf  of  the 
company  as  part  or  all  of  the  sales  price 
(see  General  Issues  Appendix,  58  FR  at 
37262  (July  9. 1993)).  Therefore,  to  the 
extent  that  a  portion  of  the  sales  price 
paid  for  a  privatized  company  can  be 
reasonably  attributed  to  prior  subsidies, 
that  portion  of  those  subsidies  will  be 
extinguished. 


To  calculate  a  rate  for  the  subsidies 
that  were  allocated  to  the  spin-offs,  i.e., 
productive  units  that  were  sold,  we  first 
determined  the  amount  of  the  subsidies 
attributable  to  each  productive  unit  by 
dividing  the  asset  value  of  that 
productive  unit  by  the  total  asset  value 
of  SSAB  in  the  year  of  the  spin-off.  We 
then  applied  this  ratio  to  the  net  present 
value  ("NPV"),  in  the  year  of  the  spin- 
off, of  the  future  benefit  streams  from  all 
of  SSAB'sprior  subsidies  allocable  to 
the  POR.  Toe  future  benefit  streams  at 
the  time  of  the  sale  of  each  productive 
unit  reflect  the  Department's  allocation 
over  time  of  prior  subsidies  to  SSAB  in 
accordance  with  the  declining  balance 
methodology  (see  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Fresh  Chilled  Atlantic  Salmon  from 
Norway,  56  FR  7678;  7679  (February  25, 
1991)),  and  reflect  also  the  prior  spin- 
offs of  SSAB  productive  units. 

We  next  estimated  the  portion  of  the 
purchase  price  which  represents 
repayment  of  prior  subsidies  by 
determining  the  portion  of  SSAB's  net 
worth  that  was  accounted  forty 
subsidies.  To  do  that,  we  divided  the 
face  value  of  the  allocable  subsidies 
received  by  SSAB  in  each  year  from 
fiscal  year  1979  through  fiscal  year  1993 
by  SSAB's  net  worth  in  the  same  year. 
We  calculated  a  simple  average  of  these 
ratios,  which  was  then  multiplied  by  the 
purchase  price  of  the  productive  unit. 
Thus,  we  determined  the  amount  of  the 
purchase  price  which  represents 
repayment  of  prior  subsidies.  This 
amount  was  subtracted  from  the 
subsidies  attributed  to  the  productive 
unit  at  the  time  of  sale  to  arrive  at  the 
amount  of  subsidies  allocated  to  the 
productive  imit  beins  spun-off. 

To  calculate  the  suDsidies  remaining 
with  SSAB  after  privatization,  we 
performed  the  following  calculations. 
We  first  calculated  the  NPV  of  the  future 
benefit  stream  of  the  subsidies  at  the 
time  of  the  sale  of  the  shares  taking  into 
account  the  spin-offs.  Next,  we 
estimated  the  portion  of  the  purchase 
price  which  represents  repayment  of 
prior  subsidies  in  accordance  with  the 
methodology  described  in  the 
"Privatization"  section  of  the  General 
Issues  Appendix  at  37259.  This  amount 
was  then  subtracted  from  the  amount  of 
the  NPV  eligible  for  repayment,  and  the 
result  was  divided  by  the  NPV  to 
calculate  the  ratio  representing  the 
amount  of  subsidies  remaining  with 
SSAB. 

To  calculate  the  benefit  provided  to 
SSAB  in  the  POR,  where  appropriate, 
we  multiplied  the  benefit  calculated  for 
1994,  adjusted  for  sales  of  productive 
units,  by  the  ratio  representing  the 
amount  of  subsidies  remaining  with 


SSAB  after  privatization.  We  then 
divided  the  results  by  the  company's 
total  sales  in  1994. 

Analysis  of  Programs 

Based  upon  our  analysis  of  the 
information  on  the  record,  we  determine 
the  following: 

/.  Pmgrams  Previously  Determined  to 
Confer  Subsidies 

We  did  not  receive  any  comments  on 
the  following  programs  from  the 
interested  parties;  however,  our  review 
of  the  record  uncovered  a  clerical  error 
in  our  preliminary  calculations.  In  our 
calculation  of  the  subsidies  remaining 
with  SSAB  after  its  privatization,  we 
inadvertently  took  the  face  value  of  the 
subsidies  in  calculating  the  future 
benefit  stream  from  the  nonrecurring 
subsidies  at  the  time  of  the  sale.  Instead, 
we  should  have  calculated  their  net 
present  value,  wliich  is  the  methodology 
set  forth  in  the  General  Issues 
Appendix,  to  determine  the  amount  of 
sul»idies  remaining  with  SSAB  and  the 
amoimt  of  subsidies  repaid  at  the  time 
of  the  sale.  Accordingly,  for  these  final 
results,  we  have  adjusted  our 
calculations  to  reflect  the  net  present 
value  of  the  remaining  stream  of 
benefits  frx>m  the  nonreciirring 
subsidies.  The  corrected  rates  are  listed 
below. 

1.  Equity  Infusions 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
coimtervailable  subsidies  on  the  subject 
merchandise.  We  did  not  receive  any 
comments  on  this  program  from 
interested  parties;  however,  due  to  the 
clerical  error  explained  above,  the  net 
subsidy  for  this  program  has  changed 
from  0.53  percent  ad  valorem  to  0.51 
percent  ad  valorem  for  SSAB. 

2.  Structural  Loans 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  We  did  not  receive  any 
comments  on  this  program  from 
interested  parties;  however,  due  to  the 
clerical  error  explained  above,  the  net 
subsidy  for  this  program  has  changed 
from  0.27  percent  ad  valorem  to  0.26 
percent  ad  valorem  for  SSAB. 

3.  Forgiven  Reconstruction  Loans 

In  the  preliminary  results,  we  foimd 
that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  We  did  not  receive  any 
comments  on  this  program  from 
interested  parties;  however,  due  to  the 
clerical  error  explained  al)ove,  the  net 
subsidy  for  this  program  has  changed 
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frt)m  1.18  percent  ad  valorem  to  1.14 
percent  ad  valorem  for  SSAB. 

//.  Programs  Found  Not  to  Confer 
Subsidies 

A.  Research  &  Development  (R&D) 
Loans  and  Grants. 

B.  Fund  for  Industry  and  New 
Business  R&D. 

In  the  preliminary  results,  we  found 
these  programs  did  not  confer  subsidies 
during  the  POR.  We  did  not  receive  any 
comments  on  these  programs  from  the 
interested  parties,  and  our  review  of  the 
record  has  not  led  us  to  change  our 
findings  from  the  preliminary  results. 

III.  Programs  Found  To  Be  Not  Used 

In  the  preliminary  results,  we  found 
that  the  producer/exporter  of  the  subject 
merchandise  did  not  apply  for  or 
receive  benefits  imder  the  following 
programs: 

A.  Regional  Development  Grants. 

B.  Transportation  Grants. 

C.  Location-of  Industry  Loans. 

We  did  not  receive  any  comments  on 
these  programs  from  the  interested 
parties,  and  our  review  of  the  record  has 
not  led  us  to  change  oiu-  findings  from 
the  preliminary  results. 

IV.  Program  Found  To  Be  Terminated 
In  the  preliminary  results,  we  found 

the  following  program  to  be  terminated 
and  that  no  residual  benefits  were  being 
provided: 

Mining  Exploration  Grants. 

We  did  not  receive  any  comments  on 
this  program  from  the  interested  parties, 
and  our  review  of  the  record  has  not  led 
us  to  change  our  findings  from  the 
preliminary  results. 

Final  Results  of  Review 

In  accordance  with  19  CFR 
355.22(c)(7)(ii).  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  As  a  result  of 
correcting  the  clerical  errors  in  the 
preliminary  resuhs,  we  determine  the 
net  subsidy  for  SSAB  to  be  1.91  percent 
ad  valorem  for  the  period  January  1, 
1994  through  December  31, 1994. 

We  will  instruct  the  U.S.  Customs 
Service  ("Customs")  to  assess 
countervailing  duties  as  indicated 
above.  The  Department  will  also 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties  in  the  percentages  detailed  above 
of  the  f.o.b.  invoice  price  on  all 
shipments  of  the  subject  merchandise 
from  the  reviewed  company,  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 


Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
355.22(a).  Pursuant  to  19  CFR  355.22(g), 
for  all  companies  for  which  a  review 
was  not  requested,  duties  must  be 
assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  diange,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Torrington 
Company  V.  United  States.  822  F.Supp. 
782  (Crr  1993)  and  Floral  Trade  Council 
V.  United  States.  822  F.Supp.  766  (CTT 
1993)  (interpreting  19  CFR  353.22(e), 
the  antidumping  regulation  on 
automatic  assessment,  which  is  ' 
identical  to  19  CFR  355.22(g),  the 
countervailing  duty  regulation  on 
automatic  assessment).  Therefore,  the 
cash  deposit  rates  for  all  companies 
except  SSAB  will  be  imchanged  by  the 
results  of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  are  those 
established  in  the  most  recently 
completed  administrative  proceeding 
conducted  pursuant  to  the  statutory 
provisions  that  were  in  effect  prior  to 
the  URAA  amendment.  See  Certain 
Carbon  Steel  Products  from  Sweden; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  61  FR  5378 
(February  12, 1996).  These  rates  shall 
apply  to  all  non-reviewed  companies 
until  a  review  of  a  company  assigned 
these  rates  is  requested.  In  addition,  for 
the  period  January  1, 1994  through 
December  31, 1994,  the  assessment  rates 
applicable  to  all  non-reviewed 
companies  covered  by  this  order  are  the 
cash  deposit  rates  in  effect  at  the  time 
of  entry. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibiUty  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 


with  19  C.F.R.  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
C.F.R.  355.22(c)(8). 

Dated:  March  28. 1997. 

Robert  S.  LaRusM, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-8842  Filed  4-*-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Intamationai  Trade  Administration 

[C-401-804] 

Certain  Cirt-to-Lengtti  Cai1x>n  Steal 
Plate  from  Sweden;  Final  Results  of 
Countervailing  Duty  Administratlva 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
E)epartment  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 


SUMMARY:  On  October  3. 1996,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Fedo-al 
Register  its  preliminary  results  of 
administrative  review  of  the 
countervailing  duty  order  on  certain 
cut-to-length  cart>on  steel  plate  from 
Sweden  for  the  period  January  1, 1994 
through  December  31, 1994  (61  FR 
51683).  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended.  For 
information  on  the  net  subsidy  for  the 
reviewed  company,  and  for  all  non- 
reviewed  companies,  please  see  the 
Final  Results  of  Review  section  of  this 
notice.  We  will  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 
Final  Results  of  Review  section  of  this 
notice. 

EFFECTIVE  DATE:  April  7,  1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Gayle  Longest  or  Lorenza  Olivas.  Office 
of  CVD/AD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-2786. 
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8UPPLEMEMTARY  INFOftMATlON: 

Backgroand 

Pursuant  to  19  C.F.R.  355.22(a),  this 
review  covers  only  those  producers  or 
exporters  of  the  subject  merchandise  for 
which  a  review  was  specifically 
requested.  Accordingly,  this  review 
covers  SSAB  Svenskt  Stal  AB  ("SSAB"). 
the  sole  known  producer/exporter  of  the 
subject  merchandise  during  the  review 
period.  This  review  also  covers  the 
period  January  1, 1994  through 
December  31,  1994,  and  10  programs. 
On  May  29, 1996,  the  Department 
extended  the  time  limit  for  the 
preliminary  and  Rnal  resuhs  of  this 
administrative  review  (61  FR  26878). 
The  time  for  completion  of  the  final 
results  of  this  review  was  extended  from 
a  120-day  period  to  not  later  than  a  180- 
day  period. 

Since  the  publication  of  the 
preliminary  results  on  October  3, 1996 
(61  FR  51683),  the  following  events 
have  occurred.  We  invited  interested 
p>arties  to  comment  on  the  preliminary 
results.  On  November  4,  1996,  a  case 
brief  was  submitted  by  the  {wtitioners. 
On  November  8, 1996,  a  rebuttal  brief 
was  submitted  by  SSAB,  the 
respondent 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  ("URAA")  effective 
January  1, 1995  ("the  Act").  The 
Depaitnent  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  cut-to-length 
carbon  steel  plate  from  Sweden.  These 
products  ioclude  hot-rolled  carbon  steel 
imiversal  mill  plates  [i.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a 
closed  box  pass,  of  a  width  exceeding 
150  millimeters  biit  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coils  and 
without  pattern  in  relieO.  of  rectangular 
shape,  neither  clad,  plated  nor  coated 
wnth  metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances,  4.75 
millimeter  or  more  in  thickness  and  of 
a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the 
thickness.  During  the  review  period, 
such  merchandise  was  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  7208.31.0000. 
7208.32.0000,  7208.33.1000, 
7208.33.5000,  7208.41.0000, 


7208.42.0000,  7208.43.0000. 
7208.90.0000,  7210.70.3000, 
7210.90.9000.  7211.11.0000. 
7211.12.0000,  7211.21.0000, 
7211.22.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000  and 
7212.50.5000.  Included  in  this  order  are 
flat-rolled  products  of  non-rectangular 
cross-section  where  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Excluded  from 
this  order  is  grade  X-70  plate.  The  HTS 
item  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

Allocation  Methodology 

In  the  past,  the  Department  has  relied 
upon  information  from  the  U.S.  Internal 
Revenue  Service  on  the  industry- 
specific  average  useful  Ufe  ("AUL")  of 
assets  in  determining  the  allocation 
period  for  nonrecurring  grant  benefits. 
See  General  Issues  Appendix  appended 
to  Final  Countervailing  Duty 
Determination;  Certain  Steel  Products 
bom  Austria,  58  FR  37217.  37226  (July 
9, 1993)  (General  Issues  Appendix). 
However,  in  British  Steel  pic.  v.  United 
States,  879  F.  Supp.  1254  (OT  1995) 
(British  Steel),  the  U.S.  Court  of 
International  Trade  (the  Court)  ruled 
against  this  allocation  methodology.  In 
accordance  with  the  Court's  remand 
order,  the  Department  calculated  a 
company-specific  allocation  period  for 
nonrecurring  subsidies  based  on  the 
AUL  of  non-renewable  physical  assets. 
This  remand  determination  was 
affirmed  by  the  Court  on  June  4,  1996. 
British  Steel,  929  F.  Supp.  426,  439  (CIT 
1996). 

The  Department  has  decided  to 
acquiesce  to  the  Court's  decision  and,  as 
such,  we  intend  to  determine  the 
allocation  period  far  nonrecurring 
subsidies  using  company-specific  AUL 
data  where  reasonable  and  practicable. 
In  the  preliminary  results  (61  FR  51683). 
the  Department  preliminarily 
determined  that  it  is  reasonable  and 
practicable  to  allocate  new  nonrecurring 
subsidies  (i.e.,  subsidies  that  have  not 
yet  been  assigned  an  allocation  period) 
based  on  a  company-specific  AUL. 
However,  if  a  subsidy  has  already  been 
coimtervailed  based  on  an  allocation 
period  established  in  an  earlier  segment 
of  the  proceeding,  it  does  not  appear 
reasonable  or  practicable  to  reallocate 
that  subsidy  over  a  different  period  of 
time.  In  other  words,  since  the 
countervailing  duty  rate  in  earlier 
segments  of  the  proceeding  was 
calculated  based  on  a  certain  allocation 
period  and  resulting  benefit  stream. 


redefining  the  allocation  period  in  later 
segments  of  the  proceeding  would  entail 
taking  the  original  grant  amount  and 
creating  an  entirely  new  benefit  stream 
for  that  grant.  Such  a  practice  may  lead 
to  an  increase  or  decrease  in  the  total 
amount  countervailed  and.  thus,  would 
result  in  the  possibility  of  over- 
countervailing  or  under-countervailing 
the  actual  benefit.  The  Department 
preliminarily  determined  that  a  more 
reasonable  and  accurate  approach  is  to 
continue  using  the  allocation  period 
first  assigned  to  the  subsidy.  We  invited 
the  parties  to  comment  on  the  selection 
of  this  methodology  and  to  provide  any 
other  reasonable  and  practicable 
approaches  for  complying  with  the 
Court's  ruling.  We  received  no 
comments  on  this  issue. 

In  the  current  review,  there  are  no 
new  subsidies.  All  of  the  nonrecurring 
subsidies  currently  under  review  were 
provided  prior  to  the  period  of  review 
(POR);  allocation  periods  for  these 
grants  were  established  during  prior 
segments  of  this  proceeding.  Therefore, 
for  purposes  of  these  final  results,  the 
De[>artment  is  using  the  original 
allocation  period  assigned  to  each 
nonrecurring  subsidy. 

Privatization  and  Sale  of  Productive 
Units 

SSAB  has  sold  several  productive 
units  and  the  company  was  partially 
privatized  twice,  in  1987  and  in  1989. 
During  the  review  period,  SSAB  was 
completely  privatized. 

In  Final  Affirmative  Countervailing 
Duty  Determinations:  Certain  Steel 
Products  from  Sweden,  58  FR  37385 
(July  9,  1993)  ("Final  Determination"), 
the  Department  found  that  SSAB  had 
received  countervailable  subsidies  prior 
to  the  sale  of  the  productive  units  and 
the  two  partial  privatizations.  Further, 
the  Department  found  that  a  private 
party  purchasing  all  or  part  of  a 
government-owned  company  can  repay 
prior  subsidies  on  behalf  of  the 
company  as  part  or  all  of  the  sales  price 
(see  General  Issues  Appendix.  58  FR  at 
37262  Ouly  9.  1993)).  Therefore,  to  the 
extent  that  a  portion  of  the  sales  price 
paid  for  a  privatized  company  can  be 
reasonably  attributed  to  prior  subsidies, 
that  p>ortion  of  those  suteidies  will  be 
extinguished. 

To  calculate  a  rate  for  the  subsidies 
that  were  allocated  to  the  spin-offs,  (i.e., 
productive  units  that  were  sold),  we 
first  determined  the  amount  of  the 
subsidies  attributable  to  each  productive 
unit  by  dividing  the  asset  value  of  that 
productive  unit  by  the  total  asset  value 
of  SSAB  in  the  year  of  the  spin-off.  We 
then  applied  this  ratio  to  the  net  present 
value  ("NPV"),  in  the  year  of  the  spin- 


off, of  the  future  benefit  streams  frum  all 
of  SSAB's  prior  subsidies  allocable  to 
the  POR.  The  future  benefit  streams  at 
the  time  of  the  sale  of  each  productive 
unit  reflect  the  Department's  allocation 
over  time  of  prior  subsidies  to  SSAB  in 
accordance  with  the  declining  balance 
methodology  (see  e.g..  Final  Affirmative 
Countervailing  Duty  Determination; 
Fresh  and  Chilled  Salmon  from  Norway. 
56  FR  7678;  7679  (February  25. 1991)). 
and  reflect  also  the  prior  spin-ofiis  of 
SSAB  productive  units. 

We  next  estimated  the  portion  of  the 
purchase  price  which  represents 
repayment  of  prior  subsidies  by 
determining  the  portion  of  SSAB's  net 
worth  that  was  accounted  for  by 
subsidies.  To  do  that,  we  divided  the 
face  value  of  the  allocable  subsidies 
received  by  SSAB  in  each  year  bom 
fiscal  year  1979  through  fiscal  year  1993 
by  SSAB's  net  worth  in  the  same  year. 
We  calculated  a  simple  average  of  these 
ratios,  which  was  then  multiplied  by  the 
purchase  price  of  the  productive  unit. 
Thus,  we  determined  the  amount  of  the 
purchase  price  which  represents 
repayment  of  prior  subsidies.  This 
amount  was  subtracted  bom  the 
subsidies  attributed  to  the  productive 
imit  at  the  time  of  sale  to  arrive  at  the 
amount  of  subsidies  allocated  to  the 
productive  unit  being  spun-off. 

To  calculate  the  subsidies  remaining 
with  SSAB  after  privatization,  we 
performed  the  following  calculations. 
We  first  calculated  the  NPV  of  the  fiiture 
benefit  stream  of  the  subsidies  at  the 
time  of  the  sale  of  the  shares  taking  into 
account  the  spin-offs.  Next,  we 
estimated  the  portion  of  the  purchase 
price  which  represents  repayment  of 
prior  subsidies  in  accordance  with  the 
methodology  described  in  the 
"Privatization"  section  of  the  General 
Issues  Appendix  (58  FR  at  37259).  This 
amount  was  then  subtracted  bom  the 
amount  of  the  NPV  eligible  for 
repayment,  and  the  result  was  divided 
by  the  NPV  to  calculate  the  ratio 
representing  the  amount  of  subsidies 
remaining  with  SSAB. 

To  calculate  the  benefit  provided  to 
SSAB  in  the  POR,  where  appropriate, 
we  multiplied  the  benefit  calculated  for 
1994,  adjusted  for  sales  of  productive 
units,  by  the  ratio  representing  the 
amount  of  subsidies  remaining  with 
SSAB  after  privatization.  We  then 
divided  the  results  by  the  ccxnpany's 
total  sales  in  1994. 

Analysis  of  Programs 

Based  upon  the  responses  to  our 
questionnaire  and  written  comments 
from  the  interested  parties  we  determine 
the  following: 
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/.  Programs  Previously  Determined  to 
Confer  Subsidies 

We  did  not  receive  any  comments  on 
the  following  programs  from  the 
interested  parties;  however,  our  review 
of  the  record  uncovered  a  clerical  error 
in  our  preliminary  calculations.  In  our 
calculation  of  the  subsidies  remaining 
with  SSAB  after  its  privatization,  we 
inadvertently  calculated  the  future 
benefit  stream  bom  the  nonrectirring 
subsidies  at  the  time  of  the  sale  at  their 
face  value  without  calculating  their  net 
present  value.  As  stated  above,  in  order 
to  determine  the  amoimt  of  subsidies 
remaining  with  SSAB  and  the  amount  of 
subsidies  re{>aid.  we  must  calculate  the 
net  present  value  of  the  remaining 
stream  of  benefits  of  the  nonrecurring 
subsidies  at  the  time  of  the  sale. 
Accordingly,  for  these  final  results,  we 
have  adjusted  our  calculations  to  reflect 
the  net  present  value  at  the  time  of  the 
sale  of  tne  remaining  stream  of  benefits 
fit>m  the  nonrecurring  subsidies  listed 
below. 

1.  Equity  Infusions 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  We  did  not  receive  any 
comments  on  this  program  from 
interested  parties;  however,  due  to  the 
clerical  error  explained  above,  the  net 
subsidy  for  this  program  has  changed 
from  0.53  percent  ad  valorem  to  0.51 
pwrcent  ad  valorem  for  SSAB. 

2.  Structural  Loans 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable.  subsidies  on  the  subject 
merchandise.  We  did  not  receive  any 
comments  on  this  program  frt>m 
interested  parties;  however,  due  to  the 
clerical  error  explained  above,  the  net 
subsidy  for  this  program  has  changed 
from  0.27  percent  ad  valorem  to  0,26 
percent  ad  valorem  far  SSAB. 

3.  Forgiven  Reconstruction  Loans 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  We  did  not  receive  any 
comments  on  this  program  bom 
interested  parties;  however,  due  to  the 
clerical  error  explained  above,  the  net 
subsidy  for  this  program  has  changed 
bom  1.18  percent  ad  valorem  to  1.14 
percent  ad  valorem  for  SSAB. 

n.  Programs  Found  Not  to  Confer 
Subsidies 

A.  Research  &  Development  (Rti)) 
Loans  and  Grants. 

B.  Fund  for  Industry  and  New 
Business  R&D. 


In  the  preliminary  results,  we  found 
these  programs  did  not  confier  subsidies 
during  the  POR.  Our  analysis  of  the 
comments  submitted  by  the  interested 
f>arties,  summarized  below,  has  not  led 
us  to  change  our  tmdings  bom  the 
preliminary  results. 

m.  Program  Found  to  be  Not  Used 

In  the  preliminary  results,  we  found 
that  the  producer/exporter  of  the  subject 
merchandise  did  not  apply  for  or 
receive  benefits  under  the  following 
programs: 

A.  Regional  Development  Grants. 

B.  Transportation  Grants. 

C.  Location-of  Industry  Loans. 
Our  analysis  of  the  comments 

submitted  by  the  interested  parties, 
summarized  below,  has  not  led  us  to 
change  our  findings  from  the 
preliminary  results. 

IV.  Program  Found  to  be  Terminated 

In  the  preliminary  results,  we  foimd 
the  following  program  to  be  terminated 
and  that  no  residual  benefits  were  being 
provided: 

Mining  Exploration  Grants 

Our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  has  not  led  us  to 
change  our  findingft  from  the 
preliminary  results. 

Analysis  of  Comments 

Comment:  Petitioners  argue  that  the 
Department's  privatization  methodology 
is  contrary  to  econcnnic  reality,  and  is 
inconsistent  with  the  countervailing 
duty  statute.  Petitioners  claim  that  5ie 
Department's  determination  that 
privatization  "repays"  a  portion  of  the 
subsidies  received  before  privatization 
is  contrary  to  economic  reality  because 
resources  provided  to  SSAB  by  the 
Government  of  Sweden  (COS)  still 
remain  with  the  company  after 
privatization.  According  to  petitioners, 
these  resources,  which  "represented  a 
flow  of  resources  into  SSAB  that  the 
market  would  not  have  provided," 
continue  to  benefit  the  subject 
merchandise.  No  resources  were 
transferred  bom  SSAB  back  to  the  GOS. 
Furthermore,  petitioners  argue  that  the 
Department's  privatization  methodology 
is  contrary  to  the  countervailing  duty 
statute  because  19  U.S.C  1671(a) 
requires  that  subsidies  bestowed  upon 
the  production,  manufacture,  or 
exportation  of  merchandise  imported 
into  the  United  States  be  coimtervailed. 
Petitioners  maintain  that  the  subsidies 
received  by  SSAB  continue  to  benefit 
the  production  of  the  subject 
merchandise  after  privatization.  Thus, 
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these  subsidies  continue  to  be  fully 
countervailable. 

The  respondent  claims  in  its  rebuttal 
that  the  same  arguments  against  the 
Department's  privatization  methodology 
were  raised  by  the  petitioners  in  the  first 
administrative  review.  Respondents 
argue  that  petitioners  have  provided  no 
new  arguments  that  would  warrant  the 
Department  to  reconsider  its 
privatization  methodology.  Therefore, 
the  Department  should  continue  to 
apply  its  privatization  methodology  in 
the  final  results  of  this  administrative 
review. 

Department's  Position:  Petitioners' 
claim  that  the  Department's 
privatization  methodology  is  contrary  to 
economic  reality  and  inconsistent  with 
the  countervailing  duty  statute  is 
erroneous.  On  the  contrary,  the 
application  of  this  methodology  is  well 
within  the  Department's  discretion.  The 
countervailing  duty  law  instructs 
Commerce  to  identify,  measure  and 
allocate  subsidies.  The  law  is  intended 
to  provide  remedial  relief  in  the  form  of 
coimtervailing  duties.  See,  e.g., 
Chaparral  Steel  Co.  v.  United  States. 
901  F.  2d  1097, 1103-1104  (Fed.  Or. 
1990).  As  we  explained  in  the  General 
Issues  Appoidix,  the  Department 
interprets  the  law  as  allowing  for  the 
repayment  or  reallocation  of  prior 
subsidies.  See  also.  Certain  Hot-Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  From  the  United  Kingdom; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  61  PR  58377; 
58381  O^lovember  14. 1996).  In  the 
context  of  the  sale  of  a  government- 
owned  company,  the  Department  found 
that  a  p>ortion  of  the  price  paid  for  a 
privatized  company  can  go  toward  a 
partial  repayment  of  prior  subsidies. 
General  Issues  Appendix.  58  at  37262- 
37263. 

The  General  Issues  Appendix  is  not 
inconsistent  with  the  URAA  with  regard 
to  this  issue.  The  URAA  purposely 
leaves  discretion  to  the  Department.  It 
provides  the  Department  with  the 
flexibility  to  determine  both  whether, 
and  to  what  extent,  a  change  in 
ownership  affects  the  countervailability 
of  past  subsidies.  See,  e.g..  section 
771(5)(F)  of  the  Act  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Pasta  from  Italy, 
61  FR  at  30298.  This  clearly  was 
Congress'  intent  when  it  stated  that 
"lt)he  Commerce  Department  should 
continue  to  have  the  discretion  to 
determine  whether,  and  to  what  extent 
(if  any),  actions  such  as  the 
'privatization'  of  a  government-owned 
company  actually  serve  to  eliminate 
such  subsidies. "  S.  Rep.  No.  412. 103d 


Cong..  2nd  Sess.  92  (1994)  (emphasis 
added). 

Accordingly,  as  in  the  preliminary 
results,  we  continue  to  find  that  because 
SSAB  was  a  subsidized  government- 
owned  company,  a  portion  of  the  price 
paid  for  the  privatized  company 
represents  partial  repayment  of 
subsidies  which  were  received  prior  to 
privatization.  See,  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  Sweden  (58 
FR  37385.  July  9. 1993). 

Final  Results  of  Review 

In  accordance  with  19  CRF 
355.22(c){7)(ii),  we  calculated  a  subsidy 
rate  for  the  producer/exporter  subject  to 
this  administrative  review.  As  a  result  of 
correcting  the  clerical  errors  in  the 
preliminary  results,  we  determine  the 
net  subsidy  for  SSAB  to  be  1.91  percent 
ad  valorem  for  the  period  January  1. 
1994  through  December  31,  1994. 

We  will  instruct  the  U.S.  Customs 
Service  ("Customs")  to  assess 
countervaiUng  duties  as  indicated 
above.  The  Department  will  also 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties  in  the  percentages  detailed  above 
of  the  f.o.b.  invoice  price  on  all 
shipments  of  the  subject  merchandise 
from  the  reviewed  company,  entered  or 
withdrawn  form  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  C.F.R. 
355.22(a).  Pursuant  to  19  C.F.R. 
355.22(g).  for  all  companies  for  which  a 
review  was  not  requested,  duties  must 
be  assessed  at  the  cash  depiosit  rate,  and 
cash  deposits  must  continue  to  be 
collected  at  the  rate  previously  ordered. 
As  such,  the  coimtervailing  duty  cash 
deposit  rate  appUcable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-h4ogul 
Corporation  and  The  Tonington 
Company  v.  United  States.  822  F.Supp. 
782  (OT  1993)  and  Floral  Trade  Council 
V.  United  States,  822  F.Supp.  766  (OT 
1993)  (interpreting  19  C.F.R.  353.22(e). 
the  antidumping  regulation  on 
automatic  assessment,  which  is 


identical  to  19  C.F.R.  355.22(g),  the 
countervailing  duty  regulation  on 
automatic  assessment.  Therefore,  the 
cash  deposit  rates  for  all  companies 
except  SSAB  will  be  unchanged  by  the 
results  of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
com[>any-specific  or  country- wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
apphed  to  non-reviewed  companies 
covered  by  this  order  are  those 
established  in  the  most  vecently 
completed  administrative  proceeding 
conducted  pursuant  to  the  statutory 
provisions  that  were  in  effect  prior  to 
the  URAA  amendments.  See  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Sweden;  Final  Results  of  Coimtervailing 
Duty  Administrative  Review,  61  FR 
5381  (February  12, 1996).  These  rates 
shall  apply  to  all  non-reviewed 
companies  until  a  review  of  a  company 
assigned  these  rates  is  requested.  In 
addition,  for  the  period  January  1, 1994 
through  December  31,  1994,  the 
assessment  rates  appUcable  to  all  non- 
reviewed  companies  covered  by  this 
order  are  the  cash  deposit  rates  in  effect 
at  the  time  of  entry. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CF.R.  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22(c)(8). 

Dated  March  28, 1997. 
Robert  S.  LaRuaM 

Acting  Assistant  Secretary  for  Import 

A  dministration . 

(FR  Doc  97-8843  Filed  4  4-97;  8:45  am) 
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SUMMARY:  The  Department  of  Commerce 
(the  £>epartment)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
hot-rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom.  The 
period  covered  by  this  administrative 
review  is  January  1, 1995.  through 
December  31, 1995.  For  information  on 
the  net  subsidy  for  each  reviewed 
company,  as  well  for  all  non-reviewed 
companies,  please  see  the  "Preliminary 
Results  of  Review"  section  of  this 
notice.  If  the  final  results  remain  the 
same  as  these  preliminary  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
countervailing  duties  as  indicated  in  the 
"Preliminary  Results  of  Review"  section 
of  this  notice.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results. 
EFFECnVE  DATE:  April  7, 1997. 
FOR  FURTHER  tHfOtmAnOH  CONTACT: 
Christopher  Cassel  or  Dana 
Mermelstein.  Office  of  CVD/AD 
Enforcement  VI,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  22, 1993,  the  Department 
published  in  the  Federal  Reg^er  (58 
FR  15327)  the  countervailing  duty  order 
on  certain  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  the  United 
Kingdom.  On  March  4, 1996.  the 
Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  (61  FR  8238)  of 
this  countervaiUng  duty  order.  We 
received  timely  requests  for  review  from 
Inland  Steel  Bar  Co.  and  United  States/ 
Kobe  Steel  Co..  interested  parties  to  this 
proceeding.  We  initiated  the  review, 
covering  the  period  January  1, 1995. 


through  December  31. 1995.  on  April 
25, 1996  (61  FR  18378). 

In  accordance  with  19  CFR 
§  355.22(a),  this  review  covers  only 
those  producers  or  exporters  for  which 
a  review  was  specifically  requested. 
Accordingly,  this  review  covers  British 
Steel  Engineering  Steel  Limited 
(formerly  United  Engineering  Steels 
Limited),  and  British  Steel  pic.  On 
November  29, 1996.  we  extended  the 
period  for  completion  of  the  preliminary 
results  pursuant  to  section  751(a)(3)  of 
the  Tariff  Act  of  1930,  as  amended. 
Extension  of  the  Time  Limit  for  Certain 
Countervailing  Duty  Administrative 
Review,  61  FR  60684  (November  29, 
1996).  Therefore,  the  deadline  for  these 
preliminary  results  is  no  later  than 
March  31. 1997.  and  the  deadline  for  the 
final  results  of  this  review  is  no  later 
than  120  days  from  the  date  on  which 
these  preliminary  results  are  published 
in  the  Federal  Register. 

AppUcable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  The 
Depardnent  is  conducting  this 
administrative  review  in  accordance 
with  section  75 1  (a)  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
hot-rolled  bars  and  rods  of  non-alloy  or 
other  alloy  steel,  whether  or  not 
descaled,  containing  by  weight  0.03 
percent  or  more  of  lead  or  0.05  percent 
or  more  of  bismuth,  in  coils  or  cut 
lengths,  and  in  numerous  shapes  and 
sizes.  Excluded  from  the  scope  of  this 
review  are  other  alloy  steels  (as  defined 
by  the  Harmonized  Tori ff  Schedule  of 
the  United  States  (HTSUS)  Chapter  72. 
note  1  (f)),  except  steeb  classified  as 
other  alloy  steels  by  reason  of 
containing  by  weight  0.4  percent  or 
more  of  lead  w  0.1  percent  or  more  of 
bismuth,  tellarium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  review  are 
provided  for  under  isubheadings 
7213.20.00.00  and  7214.30.00.00  of  the     " 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
States  under  the  following  HTSUS 
subheadings:  7213.31.30.00,  60.00; 
7213.39.00.30. 00.60,  00.90; 
7214.40.00.10.00.30,00.50; 
7214.50.00.10.  00.30,  00.50; 
7214.60.00.10,  00.30,  00.50;  and 
7228.30.80.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  for  Customs  purposes. 


our  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  information  submitted 
by  the  Government  of  the  United 
Kingdom,  British  Steel  pic,  and  British 
Steel  Engineering  Steels.  We  followed 
standard  verification  procedures, 
including  meeting  with  government  and 
company  officials  and  examining 
relevant  accounting  and  financial 
records  and  other  original  source 
documents.  Our  verification  results  are 
outlined  in  the  public  versions  of  the 
verification  reports,  which  are  on  file  in 
the  Central  Records  Unit  (Room  B-099 
of  the  Main  Commerce  Building). 

Facts  Available 

Section  776(a)(2)  of  the  Act,  requires 
the  Department  to  use  facts  available  if 
"an  interested  party  or  any  other  person 
•  *   *  withholds  information  that  has 
been  requested  by  the  administering 
authority  •  *  •  under  this  title."  The 
facts  on  the  record  show  that  British 
Steel  pic  received  assistance  during  the 
period  of  review  (POR)  under  the 
European  Union  BRTTE/EuRAM 
program.  The  £acts  also  show  that  this 
assistance  was  unreported  in  the 
questionnaire  response, 
notwithstanding  a  specific  question  on 
this  program  in  the  Department's 
questionnaire.  See  the  March  31. 1997, 
Memorandum  for  Acting  Assistant 
Secretary  Re:  Facts  Available  for  New 
Subsidies  Discovered  at  Verification, 
public  document,  on  file  in  the  Central 
Records  Unit,  Room  B-099  of  the 
Department  of  Commerce). 

section  776(b)  of  the  Act  permits  the 
administering  authority  to  use  an 
inference  that  is  adverse  to  the  interests 
of  an  interested  party  if  that  party  has 
"failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with  a 
request  for  information."  Such  adverse 
inference  may  include  reliance  on 
information  derived  from:  (1)  The 
petition,  (2)  a  final  determination  in  the 
investigation  under  this  title.  (3)  any 
previous  review  tmder  section  751  or 
determination  imder  section  753 
regarding  the  country  under 
consideration,  or  (4)  any  other 
information  placed  on  the  record. 
Because  respondents  were  aware  of  the 
requested  information  but  did  not 
comply  with  the  Department's  request 
for  sudi  information,  we  find  that 
resi>ondents  failed  to  cooperate  by  not 
acting  to  the  best  of  their  ability  to 
comply  with  the  Department's  request. 
Therefore,  we  are  using  adverse 
inferences  in  accordance  with  section 
776(b)  of  the  Act.  The  adverse  inference 
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is  a  finding  that  the  BRTTE/EuRAM 
program  is  specific  under  section 
771(5A)  of  the  Act.  and  that  the  grants 
constitute  a  financial  contribution 
which  benefits  the  recipient.  As  such, 
these  grants  are  countervailable.  This 
finding  conforms  with  the  Department's 
facts  available  determination  in  the 
Final  Affirmative  Countenrailing  Duty 
Determination;  Certain  Pasta  From 
Turkey.  61  FR  30366.  30367  (June  14. 
1996). 

Qiange  in  Ownership 

(I)  Background 

On  March  21. 1995.  British  Steel  pic 
(BS  pic)  acquired  all  of  Guest.  Keen  & 
Nettlefolds'  (GKN)  shares  in  United 
Engineering  Steels  (UES).  the  company 
which  produced  and  exported  the 
subject  merchandise  to  the  United 
States  during  the  original  investigation. 
Thus,  during  the  FOR.  UES  became  a 
wholly-owned  subsidiary  of  BS  pic  and 
was  renamed  British  Steel  Engineering 
Steels  (BSES).  For  ease  of  reference,  we 
will  continue  to  refer  to  the  company  as 
UES  in  this  notice. 

Prior  to  this  change  in  ownership. 
UES  was  a  joint  venture  company 
formed  in  1986  by  British  Steel 
Corporation  (BSC).  a  government-owned 
company,  and  GKN.  In  retiim  for  shares 
in  UES.  BSC  contributed  a  major  portion 
of  its  Special  Steels  Business,  the 
productive  unit  which  produced  the 
subject  merchandise.  GKN  contributed 
its  Brymbo  Steel  Works  and  its  forging 
business  to  the  joint  venture.  BSC  was 
privatized  in  1988  and  now  bears  the 
name  BS  pic. 

In  the  investigation  of  this  case,  the 
Department  found  that  BSC  had 
received  a  number  of  subsidies  prior  to 
the  1986  transfer  of  its  Special  Steels 
Business  to  UES.  See  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  From  the  United 
Kingdom,  58  FR  6237.  6243  (January  27, 
1993)  {Lead  Bar].  Further,  the 
Department  determined  that  the  sale  to 
UES  did  not  alter  the  effect  of  these 
previously  bestowed  subsidies,  and  thus 
the  portion  of  BSC's  pre-1986  subsidies 
attributable  to  its  Special  Steels 
Business  transferred  to  UES.  Lead  Bar  at 
6240. 

In  the  1993  certain  steel  products 
investigations,  the  Department  modified 
the  Lead  Bar  allocation  methodology. 
Specifically,  the  Department  stated  that 
it  could  no  longer  be  assumed  that  the 
entire  amount  of  subsidies  allocated  to 
a  productive  unit  follows  it  when  it  is 
sold.  Rather,  when  a  productive  unit  is 
spun-off  or  acquired,  a  portion  of  the 
sales  price  of  the  productive  unit 


represents  the  reallocation  of  prior 
subsidies.  See  the  General  Issues 
Appendix  [GIA),  appended  to  the  Final 
Countervailing  Duty  Determination; 
Certain  Steel  Products  From  Austria,  58 
FR  37217.  37269  (July  9. 1993)  {Certain 
Steel).  In  a  subsequent  Remand  • 
Determination,  the  Department  aligned 
Lead  Bar  with  the  methodology  set  forth 
in  the  "Privatization"  and 
"Restructuring"  sections  of  the  GIA. 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  the  United 
Kingdom:  Remand  Determination 
(October  12. 1993)  {Remand). 

(U)  Analysis  ofBS  pic's  Acquisition  of 
UES 

On  March  21. 1995.  BS  pic  acquired 
100  percent  of  UES.  In  determining  how 
this  change  in  ownership  affects  our 
attribution  of  subsidies  to  the  subject 
merchandise,  we  relied  on  Section 
771(5)(F)  of  the  Act.  which  states  that  a 
change  in  ownership  does  not  require  a 
determination  that  past  subsidies 
received  by  an  enterprise  are  no  longer 
countervailable.  even  if  the  transaction 
is  accomplished  at  arm's  length.  The 
Statement  of  Administrative  Action. 
H.R.  Doc.  No.  316. 103d  Cong..  2d  Sess. 
(1994)  (SAA).  explains  that  the  aim  of 
this  provision  is  to  prevent  the  extreme 
interpretation  that  the  arm's  length  sale 
of  a  firm  automatically,  and  in  all  cases, 
extinguishes  any  prior  subsidies 
conferred.  While  the  SAA  indicates  that 
the  Department  retains  the  discretion  to 
determine  whether  and  to  what  extent  a 
change  in  ownership  eliminates  past 
subsidies,  it  also  indicates  that  this 
discretion  must  be  exercised  carefully 
by  considering  the  facts  of  each  case. 
SAA  at  928. 

In  accordance  with  the  SAA,  we  have 
examined  the  facts  of  BS  pic's 
acquisition  of  UES.  and  we 
preliminarily  determine  that  the  change 
in  ownership  does  not  render 
previously  bestowed  subsidies 
attributable  to  UES  no  longer 
coimtervailable.  However,  we  also 
preliminarily  determine  that  a  portion 
of  the  purchase  price  paid  for  UES  is 
attributable  to  its  prior  subsidies. 
Therefore,  we  have  reduced  the  amount 
,  of  the  subsidies  that  "travel"  with  UES 
to  BS  pic.  taking  into  accoimt  the 
allocation  of  subsidies  to  GKN.  the 
former  joint-owner  of  UES.  See  the 
March  31. 1997,  Memorandum  For 
Acting  Assistant  Secretary  Re:  BS  pic's 
March  1995  Acquisition  of  UES  (public 
doctmaent.  on  file  in  the  Central  Records 
Unit.  Room  B-099  of  the  Department  of 
Commerce)  {Acquisition  Memo).  To 
calculate  the  amount  of  UES'  subsidies 
that  passed  through  to  BS  pic  as  a  result 
of  the  acquisition,  we  applied  the 


methodology  described  in  the 
"Restructuring"  section  of  the  GIA.  See 
GIA,  58  FR  at  37268-37269.  This 
determination  is  in  accordance  with  our 
changes  in  ownership  finding  in  Final 
Affirmative  Countervailing  Duty 
Determination;  Pasta  From  Italy,  61  FR 
30288.  30289-30290  (June  14. 1996). 
and  our  finding  in  the  1994 
administrative  review  of  this  case,  in 
which  we  determined  that  "(tjhe  URAA 
is  not  inconsistent  with  and  does  not 
overturn  the  Department's  General 
Issues  Appendix  methodology  or  its 
findings  in  the  Lead  Bar  Remand 
Determination."  Certain  Hot-Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  From  the  United  Kingdom; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  61  FR  58377, 
58379  (November  14.  1996). 

With  the  acquisition  of  UES.  we  also 
need  to  determine  whether  BS  pic's 
remaining  subsidies  are  attributable  to 
the  subject  merchandise.  Where  the 
Department  finds  that  a  company  has 
received  untied  countervailable 
subsidies,  to  determine  the 
countervailing  duty  rate,  the 
Department  allocates  those  subsidies  to 
that  company's  total  sales  of 
domestically  produced  merchandise, 
including  the  sales  of  100-percent- 
owned  domestic  subsidiaries.  If  the 
subject  merchandise  is  produced  by  a 
subsidiary  company,  and  the  only 
subsidies  in  question  are  the  untied 
subsidies  received  by  the  parent 
company,  the  countervailing  duty  rate 
calculation  for  the  subject  merchandise 
is  the  same  as  described  above. 
Similarly,  if  such  a  company  purchases 
another  company,  as  was  the  case  with 
BS  pic's  purchase  of  UES.  then  the 
current  bMsnefit  from  the  parent 
company's  allocable  untied  subsidies  is 
attributed  to  total  sales,  including  the 
sales  of  the  newly  acquired  company. 
See,  e.g..  GIA.  58  FR  at  3762  ("the 
Department  often  treats  the  parent  entity 
and  its  subsidiaries  as  one  when 
determining  who  ultimately  benefits 
from  a  subsidy');  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  Germany. 
58  FR  37315  (July  9. 1993).  Accordingly, 
we  preliminarily  determine  that  it  is 
appropriate  to  collapse  BSES  with  BS 
pic  for  purposes  of  calculating  the 
countervailing  duty  for  the  subject 
merchandise.  BSES.  as  a  100  percent- 
owned  subsidiary  of  BS  pic.  now  also 
benefits  from  the  remaining  benefit 
stream  of  BS  pic's  untied  subsidies. 

In  collapsing  UES  with  BS  pic.  we 
also  preliminarily  determine  that  UES' 
untied  subsidies  "rejoin"  BS  pic's  pool 
of  subsidies  with  the  company's  1995 
acquisition.  All  of  these  subsidies  were 
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untied  subsidies  originally  bestowed 
upon  BSC  (BS  pic).  After  the  formation 
of  UES  in  1986,  the  subsidies  that 
"traveled"  with  the  Special  Steels 
Business  to  their  new  home  were  also 
untied,  and  were  found  to  benefit  the 
company  as  a  whole.  See  the 
Acquisition  Memo. 

(m)  Calculation  of  Benefit 

To  calculate  the  countervailing  duty 
rate  for  the  subject  merchandise  in  1995, 
we  first  defermined  BS  pic's  benefits  in 
1995,  taking  into  account  all  spin-offs  of 
productive  units  (including  the  Special 
Steel  Business)  and  BSC's  full 
privatization  in  1988.  See  Final 
Affirmative  Countervailing  Duty 
Determination;  Certain  Steel  Products 
from  the  United  Kingdom,  58  FR  37393 
Ouly  9, 1993)  {UK  Certain  Steel).  We 
then  calculated  the  amount  of  UES's 
subsidies  that  "rejoined"  BS  pic  after 
the  1995  acquisition,  taking  into 
account  the  reallocation  of  subsidies  to 
GKN.  As  indicated  above,  in 
determining  both  these  amounts,  we 
followed  the  methodology  outlined  in 
the  GLA.  After  adding  BS  pic's  and  UES' 
benefits  for  each  program,  we  then 
divided  that  amount  by  BS  pic's  total 
sales  of  domestically  produced 
merchandise  in  1995. 

In  this  administrative  review,  we 
preliminarily  find  it  appropriate  to 
make  two  changes  to  the  calculation 
methodology.  These  changes  involve  (1) 
The  calculation  of  the  net  present  value 
in  administrative  reviews  and  (2)  the 
period  of  allocation  for  non-recuning 
subsidies. 

(1)  The  Net  Present  Value  Calculation  ui 
Administrative  Reviews 

To  calculate  the  benefit  to  UES  in  the 
original  investigation,  we  determined 
the  subsidies  that  were  allocated  from 
BSC  to  UES  by  following  the  GLA 
methodology  described  above.  To  do 
this,  we  first  divided  the  asset  value  of 
BSC's  Special  Steels  Business  by  the 
value  of  BSC's  total  assets.  This  ratio 
represents  the  portion  of  BSC's 
subsidies  that  were  attributable  to  its 
Special  Steels  Business.  The 
Department  then  applied  this  ratio  to 
the  net  present  value,  in  the  year  of  the 
spin-off,  of  the  future  benefit  streams 
from  all  of  BSC's  prior  subsidies.  The 
future  benefit  stream  took  into  account 
prior  spin-offs  of  BSC  productive  units. 
That  amount  represented  the  subsidies 
allocated  to  the  Special  Steels  Business. 

The  Department  next  estimated  the 
portion  of  the  purchase  price  that  could 
be  attributed  to  prior  subsidies  by 
determining  the  portion  of  BSC's  net 
worth  that  was  accounted  for  by 
subsidies  at  the  time  of  the  spin-off. 


This  was  calculated  by  dividing  the  face 
value  of  the  allocable  subsidies  received 
by  BSC  in  each  year  bom  fiscal  year 
1977/78  through  fiscal  year  1984/85  (the 
year  prior  to  the  spin-off)  by  BSC's  net 
worth  in  the  same  year.  The  simple 
average  of  these  ratios  was  then 
multiplied  by  the  purchase  price  of  the 
productive  unit  to  determine  the  portion 
of  the  purchase  price  that  can  be 
attributed  to  prior  subsidies.  This 
amount  was  then  subtracted  from  the 
amoimt  of  subsidies  attributed  to  BSC's 
Special  Steels  Business  at  the  time  of 
the  sale.  The  result  is  the  amount  of 
subsidies  allocated  to  UES  in  1986.  We 
then  divided  the  subsidies  allocated  to 
UES  by  the  net  present  value  in  1986  of 
the  future  benefit  streams  from  all  non- 
recurring subsidies  received  by  BSC 
prior  to  the  spin-off.  Tlie  resulting 
percentage  represented  the  portion  of 
BSC's  future  benefit  streams 
apportioned  to  UES.  This  percentage 
was  then  multipUed  by  the  benefit 
amount  bom  BSC's  previously  bestowed 
subsidies.  The  result  represented  the 
total  amoimt  of  countervailable 
subsidies  to  UES  for  that  period. 

In  each  of  the  two  prior 
administrative  reviews  of  this  case,  and 
in  each  administrative  review  of  other 
cases  involving  changes  in  ownership, 
we  recalculate  the  amount  of  subsidies 
that  were  extinguished  due  to 
privatization,  or  which  "pass-through" 
as  a  result  of  a  change  in  ownership. 
Specifically,  we  revisited  the  original 
privatization  or  change  in  ownership 
calculation,  and  excluded  bom  the 
future  benefit  streams  subsidies  whose 
benefit  had  expired  in  the  year  prior  to 
the  POR.  We  then  recalculated  the  net 
present  value  of  the  remaining  subsidies 
in  the  year  of  the  transaction.  This 
recalculation  results  in  a  change  in  the 
amount  of  subsidies  that  pass-through 
or  that  may  be  extinguished  as  a  result 
of  a  change  in  ownership.  The  rationale 
imderlying  that  approach  was  that  in 
the  calculation  for  a  specific  POR,  the 
net  present  value  of  the  fiittire  stream  of 
benefits  should  include  only  the 
subsidies  benefitting  the  company 
durine  the  POR. 

We  nave  revisited  that  methodology 
in  this  administrative  review  and 
preliminarily  determine  that  it  is  not 
appropriate  to  modify  the  calculation  in 
the  manner  described  above.  The 
change  in  ownership  of  a  company  is  a 
fixed  event  at  a  particular  point  in  time. 
Thus,  the  percentage  of  subsidies  that 
"travel"  with  a  company  or  that  may  be 
extinguished  due  to  privatization  in  a 
given  year  is  also  fixed  at  that  same 
point  in  time  and  does  not  change.  See 
the  March  31. 1997.  Memorandum  for 
Acting  Assistant  Secretary  Re: 


Privatization/Change  in  Ownership 
Calculation  Methodology  (public 
docimient  on  file  in  the  Central  Records 
Unit.  Room  B-099  of  the  E)epartment  of 
Commerce).  Therefore,  the  pass-through 
percentage  will  no  longer  be  altered 
once  it  has  initially  been  determined  in 
an  investigation  or  administrative 
review.  We  have  modified  the  UES  spin- 
off calculations  in  this  administrative 
review  to  reflect  the  change  outlined 
above. 

(2)  Allocation  Methodology 

In  the  past,  the  Department  has  relied 
upon  information  bom  the  U.S.  Internal 
Revenue  Service  (IRS)  on  the  industry- 
specific  average  useful  Ufe  (AUL)  of 
assets  in  determining  the  allocation 
period  for  non-recurring  subsidies.  GIA, 
58  FR  at  37226.  However,  in  British 
Steel  pic.  V.  United  States,  879  F.  Supp. 
1254  (OT  1995)  {British  Steel  I),  die  U.S. 
Court  of  International  Trade  (the  Court) 
ruled  against  this  allocation 
methodology.  In  accordance  tvith  the 
Court's  remand  order,  the  Department 
calculated  a  company-specific 
allocation  period  based  (m  the  AUL  of 
non-renewable  physical  assets  for  BS 
pic.  This  allocation  period  was  18  years. 
This  remand  determination  was 
affirmed  by  the  Court  on  June  4. 1996. 
British  Steel  pic  v.  United  States.  929  F. 
Supp.  426. 439  (OT  1996)  {British  Steel 

n). 

The  Department  has  acquiesced  to  the 
Court's  decision  and,  as  such,  we  have 
been  determining  the  allocation  period 
for  non-recurring  subsidies  using 
company-specific  AUL  data  wh«« 
reasonable  and  practicable.  In  other 
cases,  the  Department  has  stated  that  it 
is  reasonable  and  practicable  to  allocate 
all  new  non-recumng  subsidies  (i.e., 
subsidies  that  have  not  yet  been 
assigned  an  allocation  period)  based  on 
a  company-specific  AUL  However,  we 
have  further  determined  that  if  a 
subsidy  has  already  been  countervailed 
based  on  an  allocation  period 
established  in  an  earliw  segment  of  the 
proceeding,  it  does  not  appear 
reasonable  or  practicable  to  reallocate 
that  subsidy  over  a  different  period  of 
time.  In  other  words,  since  the 
countervailing  duty  rate  in  earlier 
segments  of  the  proceeding  was 
calculated  based  on  a  certain  allocation 
period  and  resulting  benefit  stream, 
redefining  the  allocation  period  in  later 
segments  of  the  (nxxseding  would  entail 
taking  the  original  grant  amount  and 
creating  an  entirely  new  benefit  stream 
for  that  grant.  Such  a  practice  may  lead 
to  an  increase  or  decrease  in  the  amount 
countervailed  and,  thus,  would  result  in 
the  possibiUty  of  over-countervailing  or 
imder-countervailing  the  actual  benefit. 
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As  such,  the  Department  found  that  a 
more  reasonable  and  accurate  approach 
was.  normally,  to  continue  using  the 
allocation  period  firist  assigned  to  the 
subsidy.  See,  e.g..  Certain  Ckirbon  Steel 
Products  from  Sweden;  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review.  61  FR  64062 
(December  3. 1996)  (Swedish  Steel). 

However,  notwithstanding  the  general 
approach  outlined  above,  due  to  the 
unique  circumstances  of  this  case,  we 
preliminarily  determine  that  it  is 
appropriate  to  change  the  allocation 
period  for  the  previously  bestowed 
subsidies  attributed  to  UES,  even 
though  all  of  these  subsidies  were 
bestowed  prior  to  the  POR  and  had 
established  allocation  periods.  The 
Department's  acquiescence  to  the  QT's 
decision  in  the  Certain  Steel  cases  has 
resulted  in  different  allocation  periods 
between  the  UK  Certain  Steel  and  Lead 
Bar  proceedings  (18  years  vs.  15  years). 
Different  allocation  periods  for  the  same 
subsidies  in  two  different  proceedings 
involving  the  same  company  generate 
significant  inconsistencies.  For  instance, 
the  portion  of  BSC's  subsidies  attributed 
to  UES  in  UK  Certain  Steel  is  different 
from  the  portion  calculated  in  the  Lead 
Bar  proccieding.  Furthermore,  with  BS 
pic's  reacquisition  of  UES  in  1995.  UES 
became  a  wholly-owned  subsidiary  of 
BS  pic.  Because  we  have  now  collapsed 
the  two  companies.  UES'  subsidies  now 
"rajoin"  BS  pic's  subsidies  (see  the 
Acquisition  Memo].  To  maintain  a 
consistent  allocation  period  across  the 
Lead  Bar  and  UK  Certain  Steel 
proceedings,  as  well  as  in  the  different 
segments  of  Lead  Bar,  we  preliminarily 
determine  that  it  is  appropriate  to  apply 
the  company-specific  18-yeax  allocation 
period  to  all  non-recurring  subsidies  in 
this  review.  See  the  K4arch  31, 1997, 
Memorandum  For  Acting  Assistant 
Secretary  Re:  Allocation  Period  for 
Nonrecurring  Subsidies  (in  the  Central 
Records  Unit  of  the  Department  of 
Commerce.  Room  B-099  of  the  Main 
Commerce  Building)  (Allocation  Memo). 

Analfias  of  Programs 

/.  Programs  Conferring  Subsidies 

In  determining  the  subsidies 
previously  bestowed  to  BSC/BS  pic  that 
were  allocated  to  UES.  we  examined  the 
folloviring  programs:  equity  infusions. 
Regional  [)evelopment  Grants,  a 
National  Loan  Fund  loan  cancellation, 
and  loans  and  interest  rebates  imder 
ECSC  Article  54. 

(A)  Equity  Infusions 

In  every  year  from  1978/79  through 
1985/86,  BSC/BS  pic  received  equity 
capital  from  the  Secretary  of  State  for 


Trade  and  Industry  pursuant  to  section 
18(1)  of  the  Iron  and  Steel  Acts  1975, 
1981,  and  1982.  According  to  section 
18(1),  the  Secretary  of  State  for  the 
Department  of  Trade  and  Industry  may 
"pay  to  the  Corporation  (BSC)  such 
funds  as  he  sees  fit."  The  Government 
of  the  United  Kingdom's  equity 
investments  in  BSC/BS  pic  were  made 
pursuant  to  an  agreed  external  financing 
limit  which  was  based  upon  medium- 
term  financial  projections.  BSC's 
performance  was  monitored  by  the 
Government  of  the  United  Kingdom  on 
an  ongoing  basis  and  requests  for  capital 
were  examined  on  a  case-by-case  basis. 
The  UK  government  did  not  receive  any 
additional  ownership,  such  as  stock  or 
additional  rights,  in  return  forlhe 
capital  provided  to  BSC/BS  pic  under 
section  18(1)  since  it  already  owmed  100 
percent  of  the  company. 

hi  Lead  Bar  (58  FR  at  6241).  the 
Department  found  BSC/BS  pic  to  be 
unequityworthy  &x»m  78/79  through 
1985/86,  and  thus  determined  that  the 
Government  of  the  United  Kingdom's 
equity  infusions  were  inconsistent  with 
commercial  considerations.  Although, 
prior  to  the  formation  of  UES,  BSC's 
section  18(1)  equity  capital  was  written 
off  in  two  stages  (£3.000  million  in  1981 
and  £1,000  million  in  1982)  as  part  of 
a  capital  reconstruction  of  BSC,  the 
Department  determined  that  BSC/BS  pic 
benefitted  from  these  equity  infusions, 
notwithstanding  the  subsequent  write- 
off of  equity  capital.  Therefore,  the 
Department  countervailed  the  equity 
investments  as  grants  given  in  the  years 
the  equity  capital  was  rec«ved.  No  new 
information  or  evidence  of  changed 
circumstances  was  presented  in  this 
review  to  warrant  a  reconsideration  of    . 
that  finding. 

Because  the  Department  determined 
in  Lead  Bar  that  the  infusions  are  non- 
recurring, we  have  allocated  the  benefits 
over  BS  pic's  company-specific  average 
useful  life  of  renewable  physical  assets 
(18  years). 

To  calculate  the  benefit  fiY)m  these 
grants,  we  have  used  a  discount  rate 
which  includes  a  risk  premium.  See. 
e.g..  Final  Affirmative  Countervailing 
Duty  Determinations:  Certain  Steel 
Products  From  Mexico.  58  FR  37352, 
37354  (July  9, 1993)  (Mexican  Steel). 
While  uncreditworthiness  was  not 
specifically  alleged  or  investigated 
during  the  investigation  on  lead  bar,  in 
UK  Certain  Steel  the  Department  fotmd 
that  BSC/BS  pic  was  uncreditworthy 
from  1977/78  through  1985/86.  No  new 
information  or  evidence  of  changed 
drcimistances  was  presented  in  this 
review  to  warrant  a  reconsideration  of 
that  finding. 


To  calculate  the  benefit  to  the  subject 
merchandise  from  this  program,  we  first 
summed  the  benefit  to  BS  pic  from  all 
infusions  allocated  to  1995.  Then,  we 
determined  the  portion  of  that  benefit 
still  remaining  with  BS  pic  after 
accounting  for  privatization  and  spin- 
offs. To  that  we  added  the  portion  of 
UES's  subsidies  under  this  program  that 
"rejoined,"  BS  pic  with  the  acquisition. 
See  the  '"Change  in  Ownership"  section 
of  the  notice.  We  then  dividend  the  result 
by  BS  pic's  total  sales  of  all  products 
domestically-produced  during  1995.  On 
this  basis,  we  preliminarily  determine 
the  net  subsidy  for  this  program  to  be 
6.55  percent  ad  valorem  in  1995. 

(B)  Regional  Development  Grant 
Program 

Regional  development  grants  were 
paid  to  BSC/BS  pic  under  the  Industry 
Act  of  1972  and  the  Industrial 
Development  Act  of  1982.  In  order  to 
qualify  for  assistance  under  these  two 
Acts,  an  applicant  had  to  be  engaged  in 
manufacturing  and  located  in  an 
assisted  area.  Assisted  areas  are  older, 
industrial  regions  identified  as  having 
deep-seated,  long-term  problems  such  as 
high  levels  of  imemployment. 
migration,  slow  economic  growth, 
derelict  land,  and  obsolete  factory 
buildings.  Regional  development  grants 
were  given  for  the  purchase  of  specific 
assets.  According  to  the  Government  of 
the  United  Kingdom,  the  program 
involved  one-time  grants,  sometimes 
disbursed  over  several  years. 

BSC/BS  pic  received  regional         ■; 
development  grants  diuing  the  period 
between  fiscal  years  1978/79  and  1985/ 
86.  The  Department  found  this  program 
countervailable  in  Lead  Bar  (58  FR  at 
6242).  because  it  is  limited  to  specific 
regions.  No  new  information  or 
evidence  of  changed  circumstances  was 
presented  in  this  review  to  warrant  a 
reconsideration  of  that  finding. 

In  Lead  Bar,  we  determined  that, 
since  each  grant  required  a  separate 
application,  these  grants  are  non- 
recurring. Accordingly,  we  have 
calculateid  the  benefits  from  this 
program  by  allocating  the  benefits  over 
BS  pic's  company-specific  average 
useful  life  of  renewable  physical  assets 
(18  years).  See  British  Steel  U,  929  F. 
Supp.  at  439.  Since  BSC/BS  pic  was 
uncreditworthy  from  1978/79  through 
1985/86  (as  discussed  under  the  "Equity 
Infusions"  section,  above),  we  have 
used  a  discount  rate  which  includes  a 
risk  premium  (see  Mexican  Steel,  58  FR 
at  37354)  to  calculate  the  benefits  from 
these  grants. 

To  calculate  the  benefit  from  this 
program,  we  followed  the  same 
methodology  described  above  for  equity 
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infusions.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
for  this  pro-am  to  be  0.23  percent  ad 
valorem  in  1995. 

(C)  National  Loan  Funds  Loan 
Cancellation 

In  conjunction  with  the  1981/1982 
capital  reconstruction  of  BSC,  section 
3(1)  of  the  Iron  and  Steel  Act  of  1981 
extinguished  certain  National  Loans 
Fimd  (NLF)  loans,  as  well  as  the 
accrued  interest  thereon,  at  the  end  of 
BSC's  1980/81  fiscal  year.  Because  this 
loan  cancellation  was  provided 
specifically  to  BSC,  the  Department 
determined  in  Lead  Bar  (58  FR  at  6242) 
that  it  provided  a  coimtervailable 
benefit.  No  new  information  or  evidence 
of  changed  circumstances  was  presented 
in  this  review  to  warrant  a 
reconsideration  of  that  finding. 

We  calculated  the  benefit  for  this 
review  using  our  standard  methodology 
for  non-recurring  grants.  We  allocated 
the  benefits  from  this  loan  cancellation 
over  BS  pic's  company-specific  average 
useful  life  of  renewable  physical  assets 
(18  years).  See  British  Steel  U,  929  F. 
Supp.  at  439.  Because  BSC/BS  pic  was 
found  to  be  uncreditworthy  in  1981/82 
(as  discussed  imder  "Equity  Infusions" 
section,  above),  we  have  used  a  discount 
rate  which  includes  a  risk  premium.  See 
Mexican  Steel.  58  FR  at  37354. 

To  calculate  the  benefit  fixim  this 
program,  we  followed  the  same 
methodology  described  above  for  equity 
infrisions.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
for  this  program  to  be  0.56  percent  ad 
valorem  in  1995. 

(D)  European  Coal  and  Steel 
Commimity  (ECSC)  Article  54  Loans/ 
Interest  Rebates 

The  European  Coal  and  Steel 
Community's  (ECSC)  Article  54 
Industrial  Investment  loans  are  direct, 
long-term  loans  fit>m  the  Commission  of 
the  European  Communities  to  be  used 
by  the  iron  and  steel  industry  for 
purchasing  new  equipment  or  financing 
modernization.  The  purpose  of  the 
program  is  to  fedlitate  the  borrowing 
process  for  companies  in  the  ECSC, 
some  of  which  may  not  otherwise  be 
able  to  obtain  loans.  In  UK  Certain  Steel. 
the  Department  determined  that  this 
program  is  limited  to  the  iron  and  steel 
industry,  and  thus  is  countervailable  to 
the  extent  that  it  provides  loans  on 
terms  inconsistent  with  commercial 
considerations.  58  FR  at  37397.  No  new 
information  or  evidence  of  changed 
circimistances  was  presented  in  this 
review  to  warrant  a  reconsideration  of 
that  finding. 

In  addition,  interest  rebates  on  Article 
54  loans  were  granted  to  steel 


companies  during  the  restructuring  and 
modemizaticm  of  the  industry  in  the 
early  1980s.  To  qualify  for  the  rebates, 
companies  had  to  meet  certain  criteria, 
such  as  being  in  the  process  of  reducing 
their  steel  production  capacity  or  of 
implementing  improvements  in 
processing  that  would  yield  energy 
savings  and  improved  efficiency. 

The  interest  rebates,  which  were 
limited  to  a  maximum  of  3  percent  of 
the  total  investment  over  a  period  of  five 
years,  were  funded  bom  the  ECSC 
operational  budget.  While  levies 
imposed  on  ECSC  steel  companies  have 
provided  the  revenues  for  the 
operational  budget  since  1985, 
contributions  by  Member  States 
supplemented  the  budget  before  that 
time.  For  this  reason,  the  Department 
determined  in  UK  Certain  Steel  that  a 
pmrtion  of  those  interest  rebates  was 
countervailable.  Id.  Following  the  same 
methodology  in  this  review  to 
determine  the  countervailable  portion, 
we  calculated  the  ratio  of  the 
contributions  by  Member  States  to  the 
ECSC's  total  available  funds  for  each 
year  in  which  the  r^tes  were  given, 
and  then  multiplied  this  ratio  by  the 
rebate  amoimt. 

BSC/BS  pic  received  one  Article  54 
loan  in  fiscal  year  76/77  and  two  Article 
54  loans  in  fiscal  year  77/78,  dl  of 
which  were  provided  in  U.S.  dollars 
were  still  outstanding  during  the  POR. 
BSC/BS  pic  also  received  interest 
rebates  during  the  first  five  years  of  the 
76/77  loan.  Because  BSC/BS  pic 
qualified  for  the  interest  rebate  at  the 
time  the  loan  was  granted,  we 
considered  the  rebate  to  constitute  a 
reduction  in  the  interest  rate  charged 
rather  than  a  grant 

We  considered  the  loan  made  to  BSC/ 
BS  pic  during  its  creditworthy  period 
(i.e.,  in  BSC's  76/77  fiscal  year) 
separately  from  the  two  loans  made 
during  its  uncreditworthy  period  (i.e.,  in 
BSC's  77/78  fiscal  year).  For  the  /"Article 
54  loan  provided  when  BSC/BS  pic  was 
creditworthy,  we  used  as  our 
benchmark  the  average  U.S.  long-term 
commercial  rate  for  1977.  We  u^  this 
rate  because  we  did  not  have 
information  on  U.S.  dollar  loans 
borro%ved  in  the  United  Kingdom  in 
1977.  To  calculate  the  benefit  from  this 
loan  we  employed  our  long-term  loan 
methodology.  See,  e.g.,  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
From  France,  58  FR  37304,  37308  (July 
9, 1993)  (French  Steel).  We  then 
compared  the  amount  of  interest  that 
would  have  been  paid  on  the 
benchmark  loan  to  the  interest  paid  by 
BSC/BS  pic  (factoring  in  the  interest 
rebate  as  discussed  above)  and  found 


that  BSC's  interest  payments  were 
higher  than  those  it  would  have  made 
(HI  the  benchmark  loan.  Therefore,  we 
find  that  this  particular  loan  was 
provided  on  terms  consistent  with 
commercial  considerations. 
For  the  loans  provided  when  BSC/BS 

Elc  vns  uncreditworthy,  we  used  as  our 
anchmark  the  highest  U.S.  lending  rate 
available  for  long-term  fixed  rate  loans 
at  the  time  the  loan  was  granted,  plus 
a  risk  premium  equal  to  12  percent  of 
the  U.S.  prime  rate  fra- 1977.  See,  e.g. 
Final  Affirmative  Countervailing  Duty 
Determination:  New  Steel  Rail,  Except 
Light  Rail,  from  Canada,  54  FR  31991 
(August  3, 1989);  see  also,  French  Steel. 
58  FR  at  37309.  Again,  %ve  used  a  US. 
interest  rate  because  vfe  did  not  have 
information  on  U.S.  dollar  loans 
borrowed  in  the  United  Kingdom  in 
1977.  We  then  compared  the  cost  of  the 
benchmark  financing  to  the  cost  of  the 
financing  that  BSC/BS  pic  received 
under  this  program  and  found  that  the 
two  Article  54  loans  to  BSC/BS  pic 
during  its  uncreditworthy  period  were 
provided  on  terms  inconsistent  vrith 
commercial  considerations. 

To  calculate  the  benefit  from  these 
loans  we  used  our  long-term  loan 
methodology  and  a  benchmark  discoimt 
rate  which  includes  a  risk  premium 
(French  Steel.  58  FR  at  37308).  We  first 
calculated  the  grant  equivalent  and 
allocated  it  over  the  lite  of  the  loans.  We 
then  followed  the  same  methodology 
described  above  for  equity  infusions.  On 
this  basis,  we  preliminarily  determine 
the  net  subsidy  for  this  program  to  be 
0.001  pwtsent  ad  valorem  in  1995. 

(E)  BRTTE/EuRAM 

As  explained  in  the  "Facts  Available" 
section  of  this  notice.  BS  pic  received 
assistance  imder  the  BRITC/EuRAM 
program  during  the  POR  that  was 
imreported  in  the  questionnaire 
response,  notwithstanding  a  specific 
question  on  this  program  in  the 
Department's  questionnaire.  Because 
respondents  Called  to  comply  with  the 
Department's  request  for  information, 
we  are  applying  adverse  inferences  in 
accordance  wi^  section  776(b)  of  the 
act.  Therefore,  we  preliminarily 
determine  that  the  BRTTE/EuRAM 
program  is  specific  under  section 
77l(5AJ  of  the  Act  and,  therefore, 
countervailable.  See  the  March  31, 1997. 
Memorandum  for  Acting  Assistant 
Secretary  Re:  Facts  Available  for  New 
Subsidies  Discovered  at  Verification, 
pubUc  document,  on  file  in  the  Central 
Records  Unit,  Room  B-099  of  the 
Department  of  Commerce). 

We  have  calculated  the  benefit  under 
this  program  for  the  POR  using  our 
standard  methodology  for  non-recurring 
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grants.  See  GIA.  58  FR  at  37226. 
However,  the  grants  received  by  BS  pic 
under  this  program  were  less  than  0.5 
percent  of  BS  pic's  total  sales,  and  thus 
were  allocated  to  the  year  of  receipt.  On 
this  basis,  we  preliminarily  determine 
the  net  subsidies  for  this  program  to  be 
0.001  percent  ad  valorem. 

n.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  find  that  the 
producers  and/ or  exporters  of  the 
subiect  merchandise  subject  to  this 
review  did  not  apply  for  or  receive 
benefits  under  these  programs  during 
the  FOR: 

(A)  New  Community  Instnunent  Loans 

(B)  ECSC  Article  54  Loan  Guarantees 

(C)  NLF  Loans 

(D)  ECSC  Conversion  Loans 

(E)  European  Regional  Development  Fund 

Aid 

(F)  Article  56  Rebates 

(G)  Regional  Selective  Assistance 

(H)  ECSC  Article  56(bX2)  Redeployment  Aid 

(I)  Inner  IJriMn  Areas  Act  of  1978 

(J)  LINK  Initiative 

(K)  Transportation  Assistance 

m.  Programs  Preliminarily  Determined 
To  Be  Terminated  Transportation 
Assistance 

The  Department  originally  found  that 
BS  pic  received  preferential  rail 
transport  freight  subsidies  under  this 
program  in  the  Certain  Steel 
investigation.  UK  Certain  Steel.  58  FR  at 
37397.  During  this  administrative 
review,  however,  we  found  that  this 
program  has  been  terminated  and  that 
there  are  no  residual  benefits.  See  the 
March  31, 1997,  Memorandum  to  the 
File  Re:  Transportation  Assistance 
(public  document  on  file  in  the  Central 
Records  Unit,  Room  B-099  of  the 
Department  of  Commerce). 

Preliminary  Results  of  Review 

In  accordance  with  19  CFR 
355.22(cK4)(ii),  %ve  have  calculated  an 
individtial  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  As  discussed  in 
the  "Change  in  Ownership"  section  of 
the  notice,  above,  we  are  treating  British 
Steel  pic  and  British  Steel  Engineering 
Steels  as  one  company  for  purposes  of 
this  prtx»eding.  For  the  period  January 
1. 1995  through  December  31, 1995,  we 
preliminarily  determine  the  net  subsidy 
for  British  Steel  pic/British  Steel 
Engineering  Steel/United  Engineering 
Steel  (BS  plc/BSESAJES)  to  be  7.35 
percent  ad  valorem.  If  the  final  results 
of  this  review  remain  the  same  as  these 
preliminary  results,  the  Department 
intends  to  instruct  the  U.S.  Customs 
Service  to  assess  countervailing  duties 


for  BS  plc/BSES  at  7.35  percent  ad 
valorem.  The  Department  also  intends 
to  instruct  the  U.S.  Customs  Service  to 
collect  a  cash  deposit  of  7.35  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  the  subject  merchandise  from  BS  pic/ 
BSES/UES,  entered,  or  withdrawm  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  review. 

The  URAA  replaced  the  general  rule 
in  favor  of  a  country-wide  rate  with  a 
general  rule  in  favor  of  individual  rates 
for  investigated  and  reviewed 
companies.  The  prdfcedures  for 
countervailing  duty  cases  are  now 
essentially  the  same  as  those  in 
antidumping  cases,  except  as  provided 
for  in  section  777A(e)(2)(B)  of  the  Act. 
Requests  for  administrative  reviews 
must  now  specify  the  companies  to  be 
reviewed.  See  19  CFR  §  355.22(a).  The 
requested  review  will  normally  cover 
only  those  companies  specifically 
named.  Pursuant  to  19  CFR  §  355.22(g), 
for  all  companies  for  which  a  review 
was  not  requested,  duties  must  be 
assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  lotiger  diange,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Tonington 
Company  V.  United  States.  822  F.  Supp. 
782  (OT  1993);  see  also.  Floral  Trade 
Council  V.  United  States.  822  F.  Supp. 
766  (OT  1993)  (interpreting  19  CFR      • 
§  353.22(e),  the  antidumping  regulation 
on  automatic  assessment,  which  is 
identical  to  19  CFR  §355. 22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review.  We  will  instruct  Customs 
to  continue  to  collect  cash  de]X>sits  for 
non-reviewed  companies  at  the  most 
recent  company-specific  or  country- 
wide rate  applicable  to  the  company. 

Accordingly,  the  cash  deposit  rates 
that  will  be  applied  to  non-reviewed 
companies  covered  by  this  order  are 
20.33  percent  ad  valorem  for  Allied 
Steel  Wire  and  9.76  percent  ad  valorem 
for  all  other  non-reviewed  companies, 
which  are  the  rates  calculated  in  the 
most  recently  completed  administrative 
proceeding.  See  Certain  Hot-Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom; 
Final  Results  of  Countervailing  Duty 
Administrative  Review.  60  FR  54841 
(October  26. 1995).  These  rates  shall 
apply  to  all  non-reviewed  companies 
until  a  review  of  a  company  assigned 
these  rates  is  requested.  In  addition,  for 
the  period  January  1, 1995  through 


December  31, 1995,  the  assessment  rates 
applicable  to  all  non-reviewed 
companies  covered  by  this  order  are  the 
cash  deposit  rates  in  effect  at  the  time 
of  entry. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  argiiments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  argimients  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  argimient 
in  this  proceeding  are  requested  to 
submit  with  the  argument  (1)  A 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argtunent.  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  briefs 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  §355.38. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  pr(x:eeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  §  355.38,  are  due.  The  Department 
will  publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 

"This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  March  31, 1997. 
Robert  S.  LaRussa. 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  97-6841  Filed  4-4-97;  8:45  am] 
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SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Coimcil  (Council)  will 
convene  public  meetings  of  the 
Mackerel  Advisory  Panel  (AP)  and 
Standing  and  Special  Mackerel 
Scientific  and  Statistical  Committee 
(SSC). 

DATES:  The  meetings  are  scheduled  as 
follows:  Standing  and  Special  Mackerel 
SSC  will  meet  on  April  30, 1997,  frt)m 
8:00  a.m.  to  3:30  p.m.;  Mackerel  AP  will 
meet  on  May  1, 1997,  from  8:00  a.m.  to 
3:00  p.m. 

ADDRESSES:  The  meetings  will  be  held  at 
the  New  Orleans  Airport  Radisson 
Hotel.  2150  Veterans  Boulevard, 
Kenner,  LA  70062;  telephone:  504-467- 
3111. 

Council  address:  GtUf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  Leard.  Senior  Fishery  Biologist; 
telephone:  813-228-2815. 

SUPPLEMENTARY  INFORMATION:  The 
Standing  and  Special  Mackerel  SSC  will 
review  the  1997  stock  assessment 
updates  for  both  king  and  Spanish 
Mackerel  and  the  report  of  the 
Socioeconomic  Panel  (SEP)  that 
includes  economic  and  social 
information  related  to  setting  an 
allowable  biological  catch  range  and  bag 
limits  for  mackerels  in  the  Gulf  of 
Mexico  and  South  Atlantic.  Based  on 
this  review,  the  SSC  may  recommend  to 
the  Coimcil  levels  for  total  allowable 
catch,  bag  limits,  size  limits, 
commercial  quotas,  and  other  measures 
for  these  species  for  the  1997-98  season. 

The  Mackerel  AP  will  also  review  the 
1997  stock  assessment  updates  for  both 
king  and  Spanish  Mackerel  and  the 
report  of  the  SEP.  The  AP  will  also 
provide  recommendations  to  the 
Council  based  on  their  perspectives  as 
users  of  these  resources. 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  ]}eople  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alfbrd  at  the  Cotmdl  (see 
ADDRESSES)  by  April  23, 1997. 

Dated:  April  1, 1997. 
Richard  W.  Sordi, 

Acting  Director.  Office  of  Sustainable 
Fish»ies.  National  Marine  Fisheries  Service. 
[FR  Doc.  97-8739  Filed  4-4-97;  8:45  am] 
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Gulf  of  Mexico  Fiahery  Management 
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AGENCY:  National  Marine  Fisheries 
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Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Coimcil  (Council)  will 
convene  a  public  meeting  via 
conference  call  on  April  22, 1997, 
beginning  at  10:00  a.m.  eastern  standard 
time  (EST)/9:00  a.m.  central  standard 
time  (CST)  to  resolve  inconsistencies  in 
their  advice  to  the  Coimcil  on  vermilion 
snapper  minimum  size  limits  and 
allowable  biological  catch 
recommendations.  The  Council  is 
considering  an  increase  in  the  vermilion 
snapper  minimum  size  limit  from  8- 
inches  to  10-inches  total  length  in  order 
to  stop  a  decline  in  the  vermiUon 
snapper  stock  and  prevent  the  stock 
fit)m  becoming  overfished.  In  November 
1996,  the  Reef  Fish  Stock  Assessment 
Panel  (RFSAP)  had  sUted  that  changes 
in  the  minimum  size  limit  would  have 
very  little  impact  on  the  resource,  but  in 
February  1997,  the  RFSAP  concluded 
that  increasing  the  minimum  size  limit 
to  lO-inches  total  length  would  reduce 
overall  harvest  by  about' 33  percent. 
DATES:  The  meeting  will  be  held  on 
April  22, 1997,  beginning  at  10:00  a.m. 
EST/9.-00  a.m.  CST. 

ADDRESSES:  A  listening  phone  will  be 
located  at  each  of  the  following 
locations: 

1.  NMFS  Southeast  Regional  Office, 
9721  Executive  Center  Drive  North,  St. 
Petersburg,  FL;  telephone:  813-570- 
5335; 

2.  NMFS  Panama  City  Laboratory, 
3500  Delwood  Beach  Road.  Panama 
City,  FL;  telephraie:  904-234-6541; 

3.  NMFS  Miami  Laboratory,  75 
Virginia  Beach  Drive,  Miami,  FL; 
telephone:  305-361-4487. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Steven  Atran,  Population  Dynamic 
Statistician;  telephone:  813-228-2815. 

Special  Accommodations 

Requests  for  sign  language  *■ 

interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alfmd  at  the 


Council  (see  ADDRESSES)  by  April  15. 
1997. 

Dated:  April  1, 1997. 
Ridianl  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc  97-«740  Filed  4-4-97;  8:45  am] 
lOOMMta-tt^ 
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Gulf  Of  Mexico  Fiahery  Management 
Council;  PubOc  MeeUng 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the  Reef 
Fish  Advisory  Panel  (AP). 
DATES:  The  meeting  will  be  held  on  May 
2, 1997,  frt>m  8:00  a.m.  to  3:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  at  the  Radisson  Bay  Harbor  Inn, 
7700  Courtney  Campbell  Causeway, 
Tampa,  FL  33607;  telephone:  813-281- 
8000. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Atran,  Population  Dynamics 
Statistician;  telephone:  813-228-2815. 
SUPPLBKNTARY  INFORMATION:  The  Reef 

Fish  AP  will  review  draft  Reef  Fish 
Amendment  15  which  contains: 
proposals  for  a  red  snappw  ctunmercial 
license  limitation  system;  limits  on 
harvest  of  reef  fish  fit>m  crustacean 
traps;  a  vermilion  snapper  mininnim 
size  limit  increase;  removal  of  sea  bass, 
grunts,  and  porgies  frt>m  Federal 
management;  and  removal  of  several 
reef  fish  species  from  the  aggregate  bag 
limit  rule.  The  Red  Snapper  AP  may 
also  provide  recommendations  to  the 
Council,  and  the  AP  will  also  hear  a 
presentation  on  marine  reserves  from 
NMFS. 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  Mith  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Coimcil  (see 
ADDRESSES)  by  AprU  25, 1997. 
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Dated:  April  1.  1997. 
Kkkud  W.  Sardi. 

Acting  Dir&ctor,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 

(FR  Doc.  97-8741  Filed  4  4  07;  8:45  am] 
I  OOOC  3B10-a-F 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharlc 
Admlniatration 

[LO.  033197E] 

Gulf  of  Mexico  Fiahary  Managamant 
Council;  Public  Maatlnga 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atinospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 


f:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  wrill 
convene  public  meetings  of  the  Red 
Snapper  Advisory  Panel  (AP)  and 
Standing  and  Special  Reef  Fish 
Scientific  and  Statistical  Committee 
(SSC). 

DATES:  The  meetings  are  scheduled  as 
^follows:  Red  Snapper  AP  will  meet  on 
April  28, 1997,  firom  10:00  a.m.  to  5:00 
p.m.:  Standing  and  Special  Reef  Fish 
SSC  will  meet  on  April  29, 1997,  from 
10:00  a.m.  to  5:00  p.m. 
A00NESSE8:  The  meetings  will  be  held  at 
the  New  Orleans  Airport  Radisson 
Hotel,  2150  Veterans  Boulevard, 
Kenner.  LA  70062;  telephone:  504-467- 
3111. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa. 
FL  33619. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Steven  Atran,  Population  Dynamics 
Statistician:  telephone:  813-228-2815. 
SUPPIBICNTARY  MFORMATKM:  The  Red 
Snapper  AP  will  review  draft  Reef  Fish 
Amendment  15  which  contains: 
proposals  for  a  red  snapper  commercial 
license  limitation  system;  limits  on 
harvest  of  reef  fish  fiom  crustacean 
traps:  a  vermilion  snapper  minimum 
size  limit  increase;  removal  of  sea  bass, 
grunts,  and  poigies  from  Federal 
management;  and  removal  of  several 
reef  fish  species  from  the  aggregate  bag 
limit  rule.  The  Red  Snapper  AP  may 
also  provide  recommendations  to  the 
Council,  and  the  AP  will  also  hear  a 
presentation  on  marine  reserves  from 
NMFS. 

The  SSC  will  also  review  draft  Reef 
Fish  Amendment  15  and  provide 
recommendations  on  the  scientific 
merits  of  the  alternatives  contained 
writhin. 


Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Aime  Alfbrd  at  the  Council  (see 
ADDRESSES)  by  April  21, 1997. 

Dated:  April  1, 1997. 
UchardI  W.  Svdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  97-8742  Filed  4  4  07;  8:45  am) 

icooc»i«-a-F 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharlc 
Administration 

[LD.  04O197A] 

Marina  Mammals;  Scientific  Raaaarcli 
Panntts  (PHF«a  779_1339  and 
849_1341) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  applications. 

summary:  Notice  is  hereby  given  that 
the  following  applicants,  have  applied 
in  due  form  for  a  permit  to  take  take 
and/or  import  marine  mammals  for 
purposes  of  scientific  research. 

The  Southeast  Fisheries  Science 
Center,  NMFS  (PHF#779_1339),  75 
Virginia  Beach  Dhrive,  Miami,  FL  33149; 
and 

The  University  of  Oklahoma, 
Department  of  Zoology,  730  Van  Vleet 
Oval.  Norman.  OK  73019-0235. 
DATES:  Written  comments  must  be 
received  on  or  before  May  7. 1997. 

ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring. 
MD  20910  (301/713-2289):  and 

Regional  Administrator,  Southeast 
Region.  NMFS.  9721  Executive  Center 
Drive  North,  St.  Petersburg,  FL  33702- 
2432  (813-570-5301). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  these  requests, 
should  be  submitted  to  the  Director. 
Office  of  Protected  Resources.  NMFS, 
1315  East-West  Highway.  Room  13130, 
Silver  Spring.  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 


Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  the 
applications  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

SUPPt^MENTARY  INFORMATION:  The 
subject  permits  are  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.)  and  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
222.23). 

Southeast  Fisheries  Science  Center 
(PHF#  779-1339)  requests  a  permit  to 
(1)  harass  all  species  of  cetaceans  for  the 
purpose  of  estimating  abundance, 
collecting  behavioral  data,  photography 
and  biopsy  sampling,  and  (2)  collect  and 
import  biopsy  tissue  samples  taken  with 
a  projectile  dart.  Activities  will  occur  in 
the  North  Atlantic  Ocean  including  the 
Gulf  of  Mexico,  CariU)ean  Sea,  U.S. 
territorial  seas  and  international  waters. 

University  of  Oklahoma,  Department 
of  Zoology  (PHF«  849-1341)  requests 
authority  to  import  two  skeletal  remains 
of  the  South  American  dolphin  [Sotalia 
fJuviatilis)  from  Managua,  Nicaragiia  for 
deposit  at  the  Oklahoma  Museum  of 
Natural  History  for  use  in  scientific 
research  projects.  The  axial  skeletons 
and  sktills  were  found  on  the  beach  and 
are  being  held  by  the  Nicaraguan 
Government  pending  receipt  of 
appropriate  permits. 

Dated:  April  1. 1997. 
AbdD.  Terbusii. 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc  97-8757  Filed  4  4  07;  8:45  am] 

MLLMQ  CODE  3S10-21-F 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Sunshine  Act  Maadng 

AGENCY  HOUMNQ  THE  MEETWO: 
Commodity  Futures  Trading 
Commission. 


;  AND  DATE:  10:00  a-m.,  Thursday, 
April  24, 1997. 

PLACE:  1155  2l8t  St.,  N.W.,  Washington. 
D.C.  Lobby  Level  Hearing  Room. 

STATUS:  Open. 
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MATTERS  TO  BE  CONSiOEREO: 

Third  Quarter  FY  1997  Objectives 

Report  by  the  Division  of  Economic 
Analysis  regarding  Initiative  on 
Options  Large  Trader  Reports  and 
Final  Rules 

CONTACT  PERSON  FOR  MORE  INFORMATKM: 
Jean  A.  Webb.  202-418-5100. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  97-9000  Filed  4-3-97;  3:48  pm) 

BILUNQ  COOe  SKI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AOENCY.HOLOINQ  THE  MEETINQ: 
Commodity  Futures  Trading 
Commission. 

TaiE  AND  DATE:  10:00  a.m.,  Monday, 
April  28, 1967. 

PI>CE:  1155  21st  St  N.W.,  Washington, 
D.C.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jtan  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc  97-9001  Filed  4-3-07;  3:48  pm] 

MUMO  COM  aasi-aMi 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETINQ: 
Commodity  Futiires  Trading 
Commission. 


;  AND  DATE:  10:30  a.m.,  Monday. 
April  28. 1997. 

PLACE:  1155  21st  St.  N.W.,  Washington. 
D.C.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Quarterly  Review. 

CONTEST  PERSON  FOR  MORE  MFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc  97-9002  Filed  4-3-97;  3:48  pm] 
I  ooot  assi-oi-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Jacksonville  District,  Jacksonviiie. 
norida,  32202;  intent  to  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Dade  County  Erosion 
Control  and  Hurricane  Protection 
Project,  Project  Modification  at  Sunny 
Isles 

AGENCY:  U.S.  Army  Corps  of  Engineers,'' 
Department  of  Defense. 
ACTION:  Correction. 

SUMMARY:  In  previous  Federal  Register 
notice  (Vol.  62,  No.  13,  pages  3012- 
3013)  Tuesday,  January  21, 1997,  make 
the  following  correction.  On  page  3013 
in  column  2.  paragraph  entitled  DEIS 
Preparation,  change  the  estimated  date 
the  DEIS  will  be  available  to  the  public 
from  February  1, 1997,  to  September  15, 
1997. 

We  continue  to  invite  the 
participation  of  all  interested  parties  in 
the  scoping  process  by  identifying  any 
additional  concerns  on  issues,  studies 
needed,  alternatives,  procedures  or 
other  related  matters. 
FOR  FURTHER  WIFORMATION  CONTACT: 
Kenneth  Ehigger,  at  904-232-1686, 
Environmental  Branch,  Planning 
Division.  P.O.  Box  4970,  Jacksonville. 
Florida  32232-0019. 

Dated:  March  21. 1997.  .- 
Hanky  K.  Swdi. 
Acting  Chief,  Plaiming  Division. 
(FR  Doc  97-8758  Filed  4-4-97;  8:45  ami 
MLUNO  COM  tna-Aj^ 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Propoaad  Wast  Coast  Introduction 
of  the  RA-18  E/F  Aircraft 

summary:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  as  implemented  by 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508), 
the  Department  of  the  Navy  announces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  evaluate  the 
environmental  impacts  of  the  West 
Coast  introductirai  of  F/A-18  E/F 
aircraft,  associated  functional  and 
administrative  components,  and 
associated  military  personnel.  Naval  Air 
Station  (NAS)  Lemoore,  Naval  Air 
Weapons  Station  (NAWS)  Pt.  Mugu.  and 
Naval  Air  Facility  (NAF)  El  Centro, 


California  are  proposed  as  potential 
basing  locations. 

This  process  involves  retiring  older 
'  aircraft  from  active  use  and 
incorporating  the  new  F/A-18  E/F  into 
service.  The  new  aircraft  will  continue 
to  support  operations  of  the  U.S.  Pacific 
Fleet. 

Major  environmental  issues  addressed 
in  the  EIS  will  include,  but  are  not 
limited  to,  air  space,  operational 
training  capability,  socioeconomic  and 
environmental  justice  impacts,  air 
quality,  noise,  endangered  species, 
cultural  resources,  traffic,  local 
infrastructure  impacts,  and  cumulative 
impacts. 

ADDRESSES:  The  Navy  will  initiate  a 
scoping  process  for  the  purpose  of 
determining  the  scope  of  issues  to  be 
addressed  and  for  identifying  the 
significant  issues  related  to  this  action. 
The  Navy  will  hold  public  scoping 
meetings  on  Monday.  April  28, 1997  at 
7  p.m.  at  the  Lemoore  High  School 
Cafeteria,  101  East  Bush  Street, 
Lemoore,  Cahfomia:  on  Tuesday.  April 
29, 1997  at  7  p.m.  at  the  Imperial 
County  Board  of  Supervisors  Office.  940 
West  Main  Stireet.  El  Centit),  California; 
and  on  Wednesday,  April  30, 1997  at  7 
p.m.  in  the  Bougainvillea  Room,  Orchid 
Professional  Building.  816  Camarillo 
Springs  Road.  Camarillo.  California.  A 
brief  presentation  will  precede  a  request 
for  public  comments.  Navy 
representatives  will  be  available  at  this 
meeting  to  receive  comments  from  the 
public  regarding  information  on  issues 
of  concern.  It  is  important  that  federal, 
state,  and  local  agencies  and  interested 
individuals  take  this  opportunity  to 
provide  information  or  identify 
environmental  concerns  that  should  be 
addressed  during  the  preparation  of  the 
EIS.  In  the  interest  of  avail^le  time, 
each  speaker  will  be  asked  to  lifnit  oral 
comments  to  five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comments  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commenter  believes  the  EIS  should 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Written  statements  and/or  questions 
regarding  the  scoping  process  should  be 
mailed  to:  Commanding  Officer, 
Engineering  Field  Activity  West,  Naval 
Facilities  Engineering  Command.  900 
Commodore  Drive,  San  Bruno,  CA 
94066-5006  (Attention:  Mr.  Surinder 
Sikand,  Code  18511),  telephone  (415) 
244-3020.  fax  (415)  244-3737.  All 
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comments  must  be  received  no  later 
than  May  23. 1997. 

Dated:  April  1. 1997. 

LCDR.  JAGC.  USN,  Federal  Register  Liaison 

Officer. 

(FR  Doc.  97-«720  Filed  4-4-97,  8:45  am] 

mkXMta  COOC  StIO-FF-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Contmisaion 

[Doctvt  No.  RP97-23CM)01] 

Florkla  Gaa  Transmission  Company; 
Notica  of  Complianca  Filing 

April  1. 1997. 

Take  notice  that  on  March  26. 1997, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1  the  following  tariff  sheets,  with  an 
effective  date  of  April  1, 1997: 

Secaad  Iwrted  Shaat  No.  lis 
Original  Sheet  No.  115A 

FGT  states  that  on  January  16, 1997, 
FGT  filed  revised  Tariff  sheets  in 
Docket.  No.  RP97-230-000  (January  16 
Filing)  to  eliminate  the  shipper  option 
to.  submit  written  nominations  for 
scheduling  pipeline  capacity  except  in 
certain  emergency  circumstances.  F6T 
proposed  an  effective  date  of  April  1. 
1997  to  coincide  with  FGT's 
implementation  of  the  Gas  Industry 
Standards  Board's  (GISB)  standards  on 
that  date.  FGT  explained  that  it  would 
not  be  able  to  meet  the  GISB  timeline 
requirement  of  communicating 
scheduled  volumes  by  4:30  p.m.  if 
written  nominations  were  not  received 
by  FGT  until  11:45  a.m. 

Subsequent  to  the  January  16  Filing, 
to  address  certain  issues  raised  by 
parties  to  this  proceeding.  FGT 
proposed  to  expand  the  definition  of  the 
emergency  circumstances  which  would 
permit  the  submission  of  written 
Dominations,  and  to  institute  a  three 
month  transition  period  during  which 
shippers  could  continue  to  submit 
written  nominations  as  long  as  the 
written  nominations  were  received  by 
FGT  no  later  than  10:30  a.m. 

FGT  states  that  in  the  March  13  Order, 
the  Commission  accepted  FGT's 
proposed  changes  subject  to  the 
outcome  of  the  proceedings  in  Docket 
No.  RP97-21  (FGT's  GISB  Compliance 
Docket)  and  subject  to  the  FGT 
submitting  revised  tariff  sheets 
reflecting  the  three  month  transition 
period  and  the  expanded  provisions 
regarding  the  emergency  circumstances 


under  which  written  nominations 
would  still  be  permitted.  The  instant 
filing  is  in  compliance  with  the  March 
13  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  April  18. 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  0.  CuImU, 
Secretary. 

|FR  Doc.  97-8751  Filed  4   4  97;  8:45  am] 
MLUNQ  0001  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commission 

[Docket  No.  RP97-8-001] 

Granita  State  Gas  Transmission  Inc.; 
Notica  of  Tariff  Filing 

April  1, 1997. 

Take  notice  that  on  March  27, 1997. 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State)  tendered  for  filing  the 
revised  tariff  sheets  listed  below  in  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  accompanied  by  a  motion 
pursuant  to  Section  4(e)  of  the  Natural 
Gas  Act  and  Section  154.206  of  the 
Commission's  Regulations  to  make  the 
tariff  sheets  effective  April  1, 1997: 

Eighth  Revised  Sheet  No.  21 
Ninth  Revised  Sheet  No.  22 
Eighth  Revised  Sheet  No.  23 

According  to  Granite  State,  on 
October  1. 1996.  it  filed  revised  Base 
Tariff  Rates  on  the  above  tariff  sheets  for 
firm  transportation  services  under  its 
Rate  Schedules  FT-NN  and  FT-1  and 
for  interruptible  transportation  service 
under  its  Rate  Schedule  IT,  for 
effectiveness  on  November  1. 1996.  On 
October  31. 1996.  the  Commission 
issued  an  order  accepting  and 
suspending  the  tariff  sheets,  subject  to 
refund  and  establishing  hearing 
procedures.  Granite  State  Gas 
Tmnsmission,  Inc.,  77  FERC  161,094.  In 
the  order,  the  Commission  suspended 
the  effectiveness  of  the  tariff  sheets  and 
the  Base  Tariff  Rates  until  April  1. 1997. 

According  to  Granite  State,  copies  of 
its  filing  was  served  on  its  firm  and 


interruptible  customers,  the  regulatory 
agencies  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire  and 
the  parties  on  the  official  service  list 
maintained  by  the  Secretary  in  Docket 
No.  RP97-8-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  Granite  State's  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CuhoU, 
Secretary. 
IFR  Doc.  97^749  Filed  4-4-97;  8:45  am| 

MLUNQ  COOC  (Tir-OI-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commission 

[Doctot  No.  RP97-30(M>00] 

Granita  Stata  Gas  Transmission,  Inc.; 
Notica  of  Filing  Tariff  Shaets 

April  1, 1997. 

Take  notice  that  on  March  27, 1997, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  with 
the  Commission  the  original  and  revised 
tariff  sheets  listed  below  in  its  FERC  Gas 
Tariff,  Third  Revised  Voliune  No.  1.  for 
effectiveness  on  April  1,  1997: 

Origiiu]  Sheet  No.  333,  334  and  335 

First  Revised  Sheet  No.  200 
First  Revised  Sheet  Nos.  336-339 

According  to  Granite  State,  Original 
Sheet  Nos.  333,  334  and  335  add  a  new 
article  to  the  General  Terms  and 
Conditions  of  its  tariff  to  establish  a 
tracking  methodology  to  pass  through  to 
its  firm  transportation  customers  certain 
electric  power  costs  for  which  Granite 
State  is  obligated  to  compensate 
Portland  Pipe  Line  Corporation 
(Portland  Pipe  Line).  Granite  State 
leases  an  18-inch  pipeline  from  Portland 
Pipe  Line;  the  line  extends  from  a 
connection  with  Granite  State's  pipeline 
system  near  Portland,  Maine,  to  the 
U.S.-Canadian  border.  Granite  State 
further  states  that,  until  an  alternate 
delivery  system  is  available,  the  leased 
pipeline  provides  significant  and 
indispensable  transportation  capacity 
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for  the  receipt  and  delivery  of  Canadian 
gas  supplies  for  Bay  State  Gas  Company 
and  Northern  Utilities.  Inc. 

According  to  Granite  State,  Portland 
Pipe  Line  initially  constructed  and 
operated  the  18-inch  line  and  a  parallel 
24-inch  pipeline  from  South  Portland, 
Maine,  to  refineries  in  the  vicinity  of 
Montreal,  Quebec,  to  provide  an 
overland  crude  oil  transportation  system 
for  the  delivery  of  off-shore  crude  to  the 
refineries.  It  is  stated  that  the  18-inch 
line  was  idled  in  1986  because  the 
capacity  in  the  24-inch  pipeline  at  that 
time  was  sufficient  to  supply  the 
refineries.  Granite  State  leased  the  18- 
inch  pipeline  with  the  purpose  of 
converting  the  166-miles  of  the  line 
fit>m  Portland  to  the  U.S.-Canadian 
border  to  natural  gas  service,  and 
operating  the  pipeline  to  import 
Canadian  gas  supplies  for  its  system  and 
its  customers.  According  to  Granite 
State,  the  Commission  issued  a  limited- 
term  certificate  to  Granite  State, 
extending  to  March  31. 1996,  to  operate 
the  leased  pipeline  because  Portland 
Pipe  Line  had  reserved  an  option  to 
terminate  the  lease  as  of  that  date. 

After  Portland  Pipe  Line  gave  notice 
of  its  intent  to  terminate  the  lease  on 
March  31, 1996,  Granite  State  and 
Portland  Pip>e  Line  negotiated  an 
extension  of  the  lease  to  March  31, 1997 
and  the  Commission  extended  the 
Umited-lerm  certificate  to  that  date.  In 
the  negotiation  of  the  extension  (the 
First  Amendment)  it  was  recognized 
that  the  crude  oil  throughput  on  the  24- 
inch  line  could  increase  during  the  lease 
extension  period.  According  to  Granite 
State,  the  pimips  on  the  24-inch  line  are 
electric  powered  and  power 
consumption  increases  with  throughput 
and  power  usage  on  the  24-inch 
operating  singly  is  greater  than 
transporting  the  same  volume  through 
both  the  18-inch  and  24-inch  lines. 

In  the  First  Amendment  extending  the 
lease.  Granite  State  agreed  to 
compensate  Portland  Pipe  Line  for 
increased  power  usage  for  the  electric 
puinps  on  the  24-inch  pipeline  when 
throughput  increased  above  a  base  level 
of  an  average  of  177,000  barrels  daily. 

Granite  State  further  states  that  it  is 
currently  operating  the  leased  pipeline 
on  a  further  extension  of  the  lease  under 
a  Second  Amendment  and  an  extension 
of  the  limited-term  certificate  to  April 
30, 1998.  The  electric  power 
compensation  provision  for  increased' 
usage  of  power  by  the  pumps  in  the  24- 
inch  line  has  been  incorporated  in  the 
Second  Amendment,  according  to 
Granite  State,  and  Granite  State  is 
currently  being  invoiced  for  such  costs. 

Because  of  tne  monthly  variable  in 
power  usage.  Granite  State  proposes  in 


Original  Sheet  Nos.  333,  334  and  335  to 
establish  a  Power  Cost  Adjustment 
tracking  mechanism,  beginning  April  1, 
1997  and  changing  quarterly,  based  on 
projected  electric  costs  provided  by 
Portland  Pipe  Line.  The  tracking 
mechanism  would  be  used  to  derive  a 
surcharge  per  Dth  applied  to  the 
reservation  billing  determinants  for  firm 
transportation  services  under  Granite 
State's  Rate  Schedules  FT-NN  and  FT- 
1.  The  first  proposed  quarterly 
surcharge,  beginning  April  1, 1997,  is 
$0.1737  per  Dth  shown  in  materials 
submitted  with  the  tariff  filing.  The 
tracking  mechanism  would  establish 
defierred  accounts  for  over  and  under 
collections  in  relation  to  invoiced  costs 
from  Portland  Pipe  Line.  Carrying 
charges  would  be  applied  to  the 
defierred  account  balances,  either  over  or 
unde/^nvoiced  costs  and  the  account 
balances  would  be  reconciled  semi- 
annually. 

Granite  State  also  states  that  it  filed  a 
rate  increase  on  October  1, 1996  in 
Docket  No.  RP97-8-000  which  was 
accepted  by  the  Commission  and 
suspended  until  April  1. 1997. 
According  to  Granite  State  it  filed  its 
proposed  Power  Cost  Adjustment 
tracking  procedure  as  pro  forma  tariff 
sheets  in  the  Docket  No.  RP97-8-000 
which  the  Commission  noted  in  the 
suspension  order  with  the  observation 
that  the  mechanism  could  be  considered 
as  part  of  the  resolution  of  that 
proceeding.  Granite  State  further  states 
that  it  has  moved  to  put  the  suspended 
rates  in  Docket  No.  RP97-8-O00  into 
effect  on  April  1, 1997. 

According  to  Granite  State,  copies  of 
its  filing  was  served  on  its  firm  and 
interruptible  customers,  the  regulatory 
agencies  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire  and 
the  parties  oa  the  official  service  list 
maintained  by  the  Secretary  in  Docket 
No.  RP97-8-000. 

Any  person  desiring  to  intervene  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Qjpies 
of  Granite  State's  filing  are  on  file  with 


the  Commission  and  are  available  for 

public  inspection. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc  97-8752  Piled  4-4-97;  8:45  ami 

MLUNQ  COM  VTir-ei-M 

DEPARTMENT  OF  ENERGY     • 

Fadaral  Enargy  Ragulatory 
Commission 

[Dociiat  No.  RP97-64-00^ 

Natural  Gas  PIpalina  Company  of 
Amarica;  Notica  of  Supplamantai 
Complianca  FHing 

April  1. 1997. 

Take  nodce  that  on  March  26. 1997, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1.  Alternate  First 
Revised  Sheet  No.  315  to  become 
effective  May  1. 1997. 

Natural  states  th^  the  purpose  of  this 
filing  is  to  revise  Section  19.18  of  the 
General  Terms  and  Conditions  to  reflect 
the  formulas  for  converting  between 
monthly  and  daily  rates  that  are 
contained  in  Version  1.1  of  Standard 
5.3.22  which  was  just  incorporated  by 
reference  into  the  Federal  Energy 
Regulatory  Commission's  Regulations 
by  Order  No.  587-C  Natural  asks  that 
this  alternate  tariff  sheet  be  accepted 
instead  of  First  Revised  Sheet  No.  315 
that  was  submitted  in  Docket  No.  RP97- 
64-002  on  February  28. 1997. 

Natural  requests  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheet  submitted  to  become  effective  on 
May  1. 1997. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  its  jurisdictional 
customers,  interested  state  regulatory 
agencies  and  all  parties  set  out  on  the 
official  service  list  at  Docket  No.  RP97- 
64. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Conunission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

Loit  D.  CasheU. 

Secretary. 

(FR  Doc  97-«748  Filed  4-4-97.  8:45  am) 

■LUNO  coof  trir-^i-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC97-2S-000] 

NP  Energy  Inc.;  Notioe  of  Filing 

April  1. 1997. 

Take  notice  that  NP  Energy  Inc..  a 
broker  and  marketer  of  electric  power, 
filed  on  March  27. 1997,  a  request  for 
approval  to  sell  and  issue  to  National 
Power  of  America,  Inc.  (National  Power) 
common  stock  constituting  50  percent 
of  the  issued  and  outstanding  common 
stock  of  NP  Energy,  and  to  sell  and  issue 
to  National  Power  all  of  the  preferred 
stock  of  NP  Energy  Inc.  NP  Energy  is  a 
privately-held  corporation  owned  by 
individuals.  National  Power  is  a  wholly- 
owned  indirect  subsidiary  of  National 
Power  PLC.  a  corporation  organized 
under  the  laws  of  England  and  Wales. 
National  Power  PLC  is  a  large  electric 
generating  company  in  the  United 
Kingdom.  National  Power  owns 
indirectly  another  power  broker  and 
marketer.  ANP  Energy  Direct  Company, 
and  interests  in  various  exempt 
wholesale  generators  and  qualifying 
facilities  under  the  Public  Utility 
Regulatory  Policies  Act  of  1978. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  11.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  v^ll  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LmtD-CadwU. 
Secretary. 

(FR  Doc  97-8746  Filed  4-4-47;  8:45  am) 
00Msn7-«i-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-306-000] 

Paiute  Pipeline  Company;  Notice  of 
Informal  Settlement  Conference 

April  1, 1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  April  8, 1997  at 
10:00  a.m.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket.  ^^ 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  became  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Irene  E.  Szopo  at  (202)  208-1602 
or  Anja  M.  Clark  at  (202)  20&-2034. 
Lots  D.  CashaU. 
Secretary. 

[FR  Doc.  97-8747  Filed  4-4-97;  8:45  am] 
WLUNO  COOC  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comntission 

[Docket  No.  RP97-224-002] 

Sea  Rol>in  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

Aprill.1997. 

Take  notice  that  on  March  28, 1997, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  revised  Tariff  sheets  set  forth 
on  Appendix  A  to  the  fling,  in 
compliance  with  the  Commission's 
Order  No.  587  and  the  Commission's 
March  3. 1997  Order  in  this  docket,  to 
become  effective  Jime  1. 1997. 

On  July  17, 1996.  the  Commission 
issued  Order  No.  587  in  Docket  No. 
RM96-1-000  which  revised  the 
Commission's  regulations  governing 
interstate  natural  gas  pipelines  to 
require  such  pipelines  to  follow  certain 
standardized  business  practices  issued 
by  the  Gas  Industry  Standards  Board 
(GISB)  and  adopted  by  the  Commission 
in  said  Order.  18  CFR  284.10(b).  The 
standards  govern  certain  aspects  of  the 
following  practices  of  natural  gas 


pipelines:  nominations,  allocations, 
balancing,  measurement,  invoicing,  and 
capacity  release.  The  revisions  shown 
on  the  Tariff  Sheets  filed  herewith 
reflect  Sea  Robin's  compliance  filing  to 
conform  with  the  GISB  standards.  On 
January  3, 1997.  Sea  Robin  made  its 
compliance  filing  submitting  pro  forma 
tariff  sheets  to  comply  with  Order  No. 
587.  On  March  3. 1997.  the  Commission 
issued  an  order  in  this  docket  in 
response  to  Sea  Robin's  filing.  The  order 
required  Sea  Robin  to  revise  and  submit 
its  compliance  filing  for  implementation 
of  the  approved  standards  by  June  1, 
1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  v\rith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NW.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  18, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caahell, 
Secretary. 

(FR  Doc.  97-8750  Filed  4-4-97;  8:45  ami 
MiuNO  COOC  (nr-ci-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ERM-1 545-000,  et  a/.] 

Calpine  Power  Services  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  31, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Calpine  Power  Services  Company, 
Power  Company  of  America,  L.P., 
Howard  Energy  Marketing,  Inc.,  and 
Petroleum  Source  ft  Systems  Group, 
Inc. 

(Docket  Nos.  ER94-1 545-009,  ER95-111- 
009,  ER95-252-008,  and  ER95-266-008) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  ins{>ection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  March  21. 1997,  Calpine  Power 
Services  Company  filed  certain 
information  as  required  by  the 
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Commission's  March  9. 1995.  order  in 
Docket  No.  ER94-1 545-000. 

On  January  30, 1997,  Power  Company 
of  America,  L.P.  filed  certain 
information  as  required  by  the 
Commission's  December  30, 1994,  order 
in  Docket  No.  ER95-1 1 1-000. 

On  March  17. 1997.  Howard  Energy 
Mariceting,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
February  24, 1995,  order  in  Docket  No. 
ER95-252-O0O. 

On  March  11,  1997,  Petroleum  Source 
ft  Systems  Group,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  January  18, 1995,  order  in 
Docket  No.  ER95-266-000. 

2.  Entergy  Services,  Inc. 

[Docket  No.  ER97-2142-000) 

Take  notice  that  on  March  18, 1997, 
Entergy  Services,  Inc  ("Entergy 
Services"),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc..  Entergy 
Mississippi,  Inc,  and  Entergy  New 
Orleans.  Inc.  (collectively,  the  "Entergy 
Operating  Companies"),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  a  agent  for 
the  Entergy  Operating  Companies,  and 
Western  Resources.  Inc.  ("Western 
Resources"). 

Comment  date:  April  14, 1997,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

3.  SoutberB  California  Edison  Ccunpany 

(Docket  No.  ER97-2143-000J 

Take  notice  that  on  March  18, 1997, 
Southern  CaUfomia  Edison  Company 
(Edison),  tendered  for  filing  Service 
Agreements  (Service  Agreements)  with 
the  City  of  Vernon  and  Southern  Energy 
Trading  &  Marketing.  Inc.  for  Non-Finn 
Point-To-Point  Transmission  Service 
under  Edison's  Open  Access 
Transmission  Tariff  (Tariff)  filed  in 
compliance  with  FERC  Order  No.  888. 

Edison  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  applicable 
Commission  regulations.  Edison  also 
submitted  a  revised  Sheet  No.  152 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  current  subscribers. 
Edison  requests  waiver  of  the 
Commission's  notice  requirement  to 
permit  an  effective  date  of  March  18, 
1997.  for  Attachment  E,  and  to  allow  the 
Service  Agreements  to  become  effective 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 


Comment  dote;  April  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cinogy  Services,  Inc. 

(Docket  No.  ER97-214S-000) 

Take  notice  that  on  March  18, 1997. 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
and  confirmation  letter  under  Cineiigy's 
Non-Finn  Power  Sales  Standard  Tariff 
(the  Tariff)  entered  into  between 
Cinergy  and  Wisconsin  Electric  Power 
Company  (WEPCO). 

Cinergy  and  WEPCO  are  requesting  an 
effective  date  of  February  26, 1997. 

Comment  date:  April  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Interstate  Power  Con^Huiy 

(Docket  No.  ER97-2146-0001 

Take  notice  that  on  March  18, 1997, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Wisconsin  Power  and  Light  (WPL). 
Under  the  Transmission  Service 
Ap«ement.  IPW  will  provide  firm 
point-to-point  transmission  service  to 
WPL. 

Comment  date:  A|hi1  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Interstate  Power  Company 

[Docket  No.  ER97-2147-000] 

Take  notice  that  on  March  18, 1997. 
Interstate  Power  Company  (IPW), 
tendered  for  filing  three  Transmission 
Service  Agreements  between  IPW  and 
ComBeh  Power  Cooperative  (ComBelt). 
Under  the  Transmission  Service 
Agreements,  IPW  will  provide  firm 
point-to-point  transmission  service  to 
ComBelt. 

Comment  date:  April  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southwestern  Public  Service 
Cinnpany 

[Docket  No.  ER97-2148-000) 

Take  notice  that  on  March  18, 1997, 
Southwestern  Public  Service  Company 
("Southwestern"),  submitted  an 
executed  service  agreement  under  its 
open  access  transmission  tariff  with 
Arizona  Public  Service  Company.  The 
service  agreement  is  for  umbrella  non- 
firm  transmission  service. 

Comment  date:  April  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Western  Resources,  Inc. 

(Docket  No.  ER97-2 149-000) 

Take  notice  that  on  March  18, 1997, 
Western  Resources,  Inc.,  tendered  for 


filing  a  non-firm  transmission 
agreement  between  Western  Resources 
and  Morgan  Stanley  Capital  Group,  Inc 
Western  Resources  states  that  the 
purpose  of  the  agreement  is  to  permit 
non-discriminatory  access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed  to  become  effective  March  13, 
1997.  Copies  of  the  filing  were  served 
upon  Morgan  Stanley  Capftal,  Lie.  and 
the  Kansas  Corporation  Commission. 

Comment  date:  April  14. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  California  Edison  Company 

[Docket  No.  ER97-2 150-000) 

Take  notice  that  on  March  19, 1997, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  four  |ho 
forma  Radial  Lines  Agreements 
(Agreements)  to  be  executed  by  Edison 
and  a  future  generation  plant  purchaser. 

Edison  requests  waiver  of  the 
Commission's  120-day  notice 
requirements  and  that  the  Commission 
accept  the  pro  forma  Agreements  for 
filing,  unexecuted.  Copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  all  interested  parties. 

Comment  date:  April  14. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  South  Carolina  Electric  ft  Gas 
Company 

(Docket  No.  OA96-4  9-001] 
.  Take  notice  that  on  March  21, 1997. 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  tendered  for  filing  (1)  certain 
revisions  to  SCEftG's  Open  Access 
Transmission  Service  Tariff,  as  directed 
by  the  Commission's  December  18, 1996 
order  in  Allegheny  Power  System.  Inc.. 
et  al..  77  FERC  1 61.266  (1996),  and  (2) 
a  new  version  of  SCE&Gs  Open  Access 
Tariff,  designed  to  reflect  SCE&G's 
conversicm  to  a  new  word  processing 
format. 

SCEAG  states  that  a  copy  of  this  filing 
has  been  served  on  all  customers  under 
the  Tariff  as  well  as  on  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  April  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Tennessee  Power  Company 

[Docket  No.  TX97-5-000J 

Take  notice  that  on  March  26. 1997. 
Tennessee  Power  Company  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  requesting 
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that  the  Commission  order  the 
Tennessee  Valley  Authority  to  provide 
transmission  services  pursuant  to 
Section  211  of  the  Federal  Power  Act. 

Tennessee  Power  Company  requests  a 
standing  transmission  arrangement  to 
begin  as  soon  as  possible,  for  as 
available,  f)oint{s)-to-point(s)  non-firm 
transmission  service  to  be  called 
discriminatory  open  access  rates,  terms, 
and  conditions,  the  same  as  that 
required  of  jurisdictional  public  utilities 
undei  Commission  Orders  888  and  889. 
As  the  need  foe  specific  transmission 
arises,  they  will  be  scheduled,  provided, 
and  paid  for  in  accordance  with  the 
same  tariff  of  general  applicability  to 
others,  including  the  Tennessee  Valley 
Authority,  as  required  of  jurisdictional 
public  utilities. 

Comment  date:  April  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Nortbwestem  Wisconsin  Electric 
QMnpany 

[Dodcet  No.  ER97-2 144-0001 

Take  notice  that  on  March  18, 1997, 
Northwestern  Wisconsin  Electric 
Company,  tendered  for  filing  proposed 
changes  in  its  Transmission  Use  Charge, 
Rate  Schedule  FERC  No.  2.  The 
proposed  changes  would  decrease 
revenues  from  jurisdictional  sales  by 
$1,383.75  based  on  the  12  month  period 
ending  April  30, 1997.  Northwestern 
Wisconsin  Electric  Company  is 
proposing  this  rate  schedule  change  to 
more  accurately  reflect  the  actual  cost  of 
transmitting  energy  fit>m  one  utility  to 
another  based  on  current  cost  data.  The 
service  agreement  for  which  this  rate  is 
calculated  calls  for  the  Transmission 
Use  Charge  to  be  reviewed  annually  and 
revised  on  May  1. 

Northwestern  Wisconsin  Electric 
Company  requests  this  Rate  Schedule 
Change  become  effective  May  1, 1997. 

Copies  of  this  filing  have  men 
provided  to  the  respective  parties  and  to 
the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  April  14, 1997,^n 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahell, 
Secretary. 

(PR  Doc.  97-«782  Filed  4-4-97;  8:45  am) 
MUMQ  COM  «n7-*i-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RM96-1-000] 

Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines 

April  1, 1997. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  presentation. 

SUMMARY:  The  Interstate  Natural  Gas 
Association  of  America  will  be  making 
a  presentation  on  pipeline 
implementation  of  the  electronic 
communication  standards  promulgated 
by  the  Gas  hidustry  Standards  Board. 
DATES:  April  8. 1997  from  2:00  p.n^.  to 
4:00  p.m. 

AOOftESSES:  Federal  Energy  Regulatory 
Commission,  Conference  Room  3M-2B, 
888  First  Street.  N.E.,  Washington  DC 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426. 
(202) 208-2294: 
Marvin  Rosenberg.  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426,  (202)  208- 
1283. 
SUPPLEMENTARY  INFORMATKM:  In 
addition  to  publishing  the  full  teyt  of 
this  document  in  the  Federal  Register, 
the  Commission  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  docimient 
during  normal  business  hours  in  Room 
2A,  888  First  Street,  N.E..  Washington 
D.C  20426. 

The  Commission  Issuance  Posting 
System  (QPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 


dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  QPS, 
set  your  communications  software  to 
19200, 14400, 12000,  9600.  7200,  4800, 
2400,  or  1200  bps.  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  The 
full  text  of  this  order  will  be  available 
on  CIPS  in  ASCII  and  WordPerfect  5.1 
format.  QPS  user  assistance  is  available 
at  202-208-2474. 

CIPS  is  also  available  on  the  Internet 
through  the  Fed  World  system.  Telnet 
software  is  required.  To  access  CIPS  via 
the  Internet,  point  your  browser  to  the 
URL  address:  http://www.fedworld.gov 
and  select  the  "Go  to  the  FedWorld 
Telnet  Site"  button.  When  your  Telnet 
software  connects  you,  log  on  to  the 
FedWorld  system,  scroll  down  and 
select  FedWorld  by  typing:  1  and  at  the 
command  line  and  type:  /go  FERC. 
FedWorld  may  also  be  accessed  by 
Telnet  at  the  address  fedworld.gov. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  bom  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation.  La  Dom  Systems 
Corporation  is  also  located  in  the  Public 
Reference  Room  at  888  First  Street,  NE., 
Washington,  DC  20426. 

Take  notice  that  on  Tuesday,  April  8, 
1997,  the  Interstate  Natural  Gas 
Association  of  America  will  be  making 
a  presentation  on  pipeline 
implementation  of  the  electronic 
communication  standards  promulgated 
by  the  Gas  Industry  Standards  Board. 
The  presentation  will  be  from  2:00  p.m. 
to  4:06  p.m.  in  Conference  Room  3M- 
2B,  at  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington  DC  20426. 

All  interested  persons  are  invited  to 
attend.  For  additional  information 
contact  Michael  Goldenberg  at  202- 
208-2294  or  Marvin  Rosenberg  at  (202) 
208-1283. 
Uis  D.  CasheU. 
Secretary. 
[FR  Doc.  97-8753  Filed  4-4-97;  8:45  am) 

BIUJNO  OOOC  CTIT-et-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6807-8] 

National  Environmental  Justice 
Advisory  Council;  Notification  of 
Meeting  and  Public  Comment 
Period(s);  Open  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (FACA),  Public  Law  92- 
463,  we  now  give  notice  that  the 
National  Environmental  Justice 
Advisory  Council  (NEJAC)  along  with 
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the  subcommittees  will  meet  on  the 
dates  and  times  described  below.  All 
times  noted  are  Eastern  Standard  Time. 
All  meetings  are  open  to  the  public.  Due 
to  limited  space,  seating  at  the  NEJAC 
meeting  will  be  on  a  first-come  basis. 
Documents  that  are  the  subject  of 
NEJAC  reviews  are  normally  available 
from  the  originating  EPA  office  and  are 
not  available  from  Uie  NEJAC.  The 
meetings  wiU  Occur  at  the  Potawatomi 
Indian  Springs  Lodge  and  Conference 
Center  in  Wabeno.  Wisconsin  54566- 
0132. 

The  full  NEJAC  will  convene 
Tuesday,  May  13  from  9:00  a.m.  tort  1:30 
a.m.  and  bom  6:45  p.m.  to  9:00  p.m.. 
and  Thursday,  May  15  from  9:00  a.m.  to 
4:30  p.m.  and  from  6:15  p.m.  to  9:30 
p.m.  to  discuss  EPA's  perspective  on 


tribal  issues  related  to  environmental 
justice,  to  hear  presentations  from  the 
State  of  California,  the  Tribal  Operations 
Council  and  EPA's  American  Indian 
Office,  to  follow-up  on  pending  items 
from  the  December  1996  meeting,  and 
several  NEJAC  new  business  interest 
items.  NEJAC  will  have  a  5-hour  break 
in  the  meeting  schedule  Tuesday,  May 
13  at  11:30  a.m.  to  conduct  a  bus  tour 
of  local  environmental  justice  sites. 
There  will  be  public  comment  periods 
scheduled  &t>m  7:00 — 9:00  p.m. 
Tuesday,  May  13  and  fi^m  6:30  p.m. — 
9:30  p.m.  Thursday.  May  15. 

The  six  subcommittees  will  meet 
Wednesday,  May  14  bom  9:00  a.m.  to 
6:00  p.m.  Any  member  of  the  public 
wishing  additional  information  on  the 
subcommittee  meetings  should  contact 


the  specific  Designated  Federal  Official 
at  the  telephone  number  listed  below. 
Members  of  the  public  who  wish  to 
make  a  brief  otbI  presentation  should 
contact  Tama  Clare  of  PRC 
Environmental  Management,  Inc.  by 
May  2  to  have  time  reeoved  on  the 
agenda.  Individuals  or-groups  making 
oral  presentations  will  be  limited  to  a 
total  time  of  Qve  minutes.  We  should 
receive  vmtten  comments  of  any  length 
(at  least  35  copies)  by  May  2,  comments 
received  after  that  date  will  be  provided 
to  the  Council  as  logistics  allow.  Send 
your  written  comments  to  PRC 
Environmental  Management,  Inc.,  1593 
Spring  Hill  Road,  Suite  300,  Vienna.  VA 
221882.  Telephone  number  is  703/287- 
8880  or  FAX:  703/287-8843.  Internet  E- 
mail  address  is  Qaret@ttemi.com. 


Subcommittee 


Enforcement 

Health  &  Research , 


International  

Indigenous  Peoples  , 
Publk;  Participation  ., 
Waste/Facility  Siting  . 


Federal  Official  and  Telaphone  No. 


Ms.  Sheny  MHan— 202/564-2619. 

Mr.  Lawrence  Martin— 202/260-0673;  Ms. 

Carol  Christensen— 202/260-2301. 
Ms.  Dona  Canales— 202/260-6772. 
Ms.  Elizabeth  Ben— 202/260-8106. 
Mr.  Robert  Knox— 202/564-2604. 
Mr.  Kent  Ber^amirv— 202/260-2822. 


FOR  FURTHER  INFORMATKM  CONTACT:  For  Dated:  March  31. 1997. 


hearing  impaired  individuals  or  non- 
English  speaking  attendees  wishing  to 
arrange  for  a  sign  language  or  foreign 
language  interpreter,  please  call  or  fax 
Tama  Clare  of  PRC  Environmental 
Management,  Inc.  at  Phone:  703/287- 
8880  or  Fax:  703/287-8843. 

Registration  through  the  Internet  at 
our  World  Wide  Web's  home  page  can 
be  done  via  the  following  address:  http:/ 
/wMnv.prcemi.com/nejac. 


Clarice  E.  Gaylord. 

Designated  Federal  Official,  National 
Enviroiunental  Justice  Advisory  Council. 
(FR  Doc.  97-8820  Filed  4-4-97;  8:45  am] 
MLUNOCOoc  wao-eo-p 


Item 
No. 


Bureau 


Office  of  Engineering  arxJ  Techrx)<ogy  arxl 
Mass  Media. 


Mass  Media  and  Office  of  Engineering  and 
Technology. 


FEDERAL  COMMUNICATIONS 
COMM»SION 

Sunshine  Act  Meeting;  Change  in  Time 
and  Additional  Items  To  Be  Considered 
at  Open  Meeting,  Thursday.  April  3rd 

April  3, 1997. 

The  Federal  Communications 
Commission  previously  announced  on 
March  27, 1997,  its  intention  to  hold  an 
Open  Meeting  on  Thursday,  April  3, 
1997,  commencing  at  9:30  8.m.  The  time 
has  been  changed  to  2  p.m.,  and  the 
following  items  have  been  added  to  the 
list  of  agenda  items  scheduled  for 
consideration. 


Subject 


TitJe:  Advanced  Television  Systems  and  Their  Impact  upon  the  Exisling  Television 
Broadcast  Service  (MM  Docket  No.  87-268). 

Summary:  The  Commission  will  conskler  adoption  of  a  new  Table  of  AHolmenls  for  digi- 
tal televison  (DTV);  amendments  of  its  rules  for  initial  DTV  alfotmerte;  procedures  tor 
assigning  DTV  frequerKtes;  and  plans  tor  spectrum  recovery. 

Title:  Advanced  Television  Systems  and  Their  Impact  upon  the  Exisling  Television 
Broadcast  Service  (MM  Docket  1^.  87-266). 

Summary:  The  Commissfon  wil  consider  action  concerning  the  service  rules  for  digital 
televisioa 


The  prompt  and  orderly  conduct  of 
Commission  business  requires  this 
change  and  no  earlier  announcement 
was  possible. 

Additional  information  concerning 
this  meeting  may  be  obtained  bom 


Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 


International  Transcription  Services. 
Inc.  (ITS.  Inc.)  at  (202)  857-3800  or  fax 
(202)  857-3805  and  857-3184.  These 
copies  are  available  in  paper  format  and 
alternative  media  which  includes,  large 
print/type;  digital  disk;  and  audio  tape. 
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ITS  may  be  reached  by  e-mail:  its 

inc9ix.netccHn.com.  Their  Internet 
address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
Geor^ge  Mason  University's  Capitol 
QmnecticHi.  For  information  on  this 
service  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Intonet  audio  broadcast  page  at  <http:/ 
/www.icc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fex  (202) 
966-1770;  and  htHn  Qmference  Call 
USA  (available  only  outside  the 
Washington,  D.C  metropolitan  area), 
telephone  1-600-962-0044.  Audio  and 
video  tapes  of  this  meeting  can  be 
obtained  from  the  Office  of  Public 
Afiurs.  Television  Staff,  telephone  (202) 
418-0460.  or  TTY  (202)  418-1398;  fax 
numbers  (202)  418-2809  or  (202)  418- 
7286. 

Federal  Coaununications  CommiMioa. 
wmmmT.Catam, 

Acting  Secretary. 

(FR  Doa  97-6974  Filed  4-3-47;  3:02  pm] 
I  coee  «na-»i-p 


FEDERAL  EMERQENCY 
MAMAQEMENT  AGENCY 

Agency  Information  CoN«ction 
Acttwltlaa:  Propoaod  CoHacUon; 
Comniant  Rapuoat 

ACTION:  Notice  and  request  for 
comments. 


:  The  Federal  Emergency 
Management  Agency,  as  p>art  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
genoal  public  and  other  Federal 
agencies  to  comment  on  a  proposed 
collection  of  information,  in  accordance 
with  the  Paperwork  Reduction  Act  of 


1995  (44  U.S.C.  3506(c)(2)(A)).  this 
notice  seeks  comments  on  the  National 
Fire  Academy  (NFA)  Course  Evaluation 
Form. 

SUPPI^MENTARY  MFORMATION:  The 
National  Fire  Academy  (NFA)  is 
mandated  under  the  Fire  Prevention  and 
Control  Act  of  1974  (Public  Law  93- 
498)  to  provide  training  and  education 
to  the  Nation's  fire  service  and 
emergency  service  personnel.  To 
maintain  the  quality  of  these  programs, 
it  is  necessary  to  evaluate  them  on  an 
ongoing  basis. 

CeUectioa  of  Information 

Title:  National  Fire  Academy  Course 
Evaluation  Form. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  3067-0234. 

Form  Number:  FEMA  Form  95-20. 
National  Fire  Academy  Course 
Evaluation  Form. 

Abstract:  FEMA  uses  the  National 
Fire  Academy  Course  Evaluation  Form 
to  evaluate  on-campus  courses  delivered 
at  the  NFA  facility,  located  in 
Emmitsburg,  Maryland.  It  is  also  used  to 
evaluate  NFA  regional  courses,  which 
are  identical  to  the  NFA  resident 
courses,  offered  in  selected  regions  to 
students  unable  to  travel  to  the 
Emmitsburg  campus  for  the  resident 
offering  of  the  course.  The  data 
provided  by  students  evaluating  an  NFA 
course  is  used  to  determine  the  need  for 
course  improvements  and  the  degree  of 
student  satisfaction  with  the  course 
experience. 

Affected  Public:  Individuals. 

Estimated  Total  Annual  Burden 
Hours:  1.375. 

Estimated  Number  of  Respondents: 
5,500. 

Estimated  Time  Per  Response:  15 
minutes. 


Frequency  of  Response:  The 
evaluation  form  is  completed  after  the 
completion  of  a  course. 

Estimated-Cost:  Costs  to  the 
respondents  are  minimal.  All  materials 
are  provided:  form,  number  2  pencil, 
envelope,  and  videotaped  instructions. 

COMMENTS:  Written  comments  are 
solicited  to  (a)  evcQuate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burdqj^  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  by  June  6, 1997. 

ADDRESSEE:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW. 
Room  311.  Washington.  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Polly  Bamett-Birdsall. 
Instructional  Systems  Specialist. 
National  Fire  Academy.  301-447-1228 
for  additional  information. 

Dated:  March  28, 1997. 
Thonus  Bchm, 

Acting  Director,  Program  Services  Division, 
Operations  Support  Directorate. 

MUJNQCOM  t71S-01-P 


Attachment 


FEDERAL  EMERGENCY  MANAGEMENT  AGENCY 
NATIONAL  FIRE  ACADEMY 

COURSE  EVALUATION  FORM 

AoRNdbig  to  tiw  Ptpemeik  Raduclion  Ad  of  IMS,  no  pwiont  am  raquired  to  reapond  to  a  colaciiM  of  inhnnalton 
vaU  OMB  oonlrel  numbar.   Tha  bwdan  to  cwnplato  tMa  ooladion  of  Monnation  ia  an  uilfciiatoJ  avaraga  of  IS 
maana  Iha  tima,  effort,  or  financial  raaoureaa  io^andad  by  paraona  to  ganarato.  nwMain,  latam.  dtodoaa.  or 
agency.  Reapondenu  may  send  cowwanto  ra^rtng  the  accuracy  of  the  bwdan  uliiiali  or  vty  iimaalliiiM 
IflfctwCo"  Colectiona  Management  Federal  Emergency  Managamanf  Agency.  500  C  Stieat  SW.  Waahiirtuii  DC 
Project  (3067-0234).  Complebon  of  thiatomi  la  voluntary. 


OMB  Nober  3067-0234 
ExpirMioa  Dmb: 


K  dtaptays  a  cwrertfy 


tar  leduclng 
20472. 


toa 

Itia  burdan,  to 
RaducHon 


Tlie  «nt  part  of  tliia  aurvay  lequeata  your  faedbedi  on  the  oourae  you  have  iuat  comptatad.  Pleaae  flijn  the  ^MbMe 
to  your  level  of  egreement  or  diaagraement  wth  eech  italMnenL  Part  H  of  the  aurvey  aaks  for  demograpMc  end  c 
informetion  ia  requeatod  to  enaure  NFA  couraea  oonbnua  to  meet  (he  needa  of  our  target  audienoe.  Aff  eurver  dMe 
We  ktdMdimra  raiponaaa  are  reported  Pleeae  be  compMaly  candid  in  your  reaponaea  batow. 

Parti 
Course  Evaluation  Data 

Course  Title: 


awormeflon.  Thia 


Course  Numt)er 


Dates  Attended: 


noeeaeo  my  Knoeneoge  Of  UMa  topic  - 
Atoieed  auflictant  time  to  prapera  in  artd  out  of  deaa  aaaignmaiM  m  taaka 


To  wttat  extent  do  you  agree  with  each  of  the  foto¥mg? 

TheCouiae... 

1 

2 
3 

4 

s 

6 

7 
8 
9 

10 


Contained  aufRdent  practical  "handa  on'  opportunttea 

Foaleied  appreprMa  toembuMtog  aidte 

Uaed  an  effocttva  set  ofteectiing  lechniquea 

(e.g.,  lectore.  audto,  viauala,  acenartoa) 

Provided  a  baiarMa  of  MMduel  and  group  baaed  teaching  tacMquaa 

Hetoed  me  dartfy  my  geela  and  proteiilonal  expectattona 

wiaa  paced  al  about  the  fight  level  tar  my  needa 

Provided  up-toKtato  iiifijriiietiuii 


The  pfMwl  qiatwtale  for  this  coufM . 


2  Sat  raaaonaMe  moduto  end  oouree « 

3  Supported  daaedtacuaalon 

4  W  be  a  uaefol  retareiwe  aitien  rm  bedi  on  the  job 

5  Sufiptamanled  other  taechino  aide  uaedki  the  coune 
(a.g.,  lactore. 


The  audiovisual  maMriaie  for  this  courae . 

1  WtaieofhighladMicatquaMy 

2  Contained  intarmation  I  cenuee  in  my  job 


3    StvptamanladoatarlaKMng  aide  uaad  In  fte  oouree 
(e^.,  tacbae.  eudtovlauala,  aoenartae) 

The  compuMr  si^iport  systems  for  this  course  ... 


O 
O 

o 
o 
o 
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o 
o 
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viw  ■vmhNM  wnsn  i  rwvoBQ  inafn 

3    SnpptaiMnledllwlaacNngaMauaedkilheooufae 
(OLg.,  laekM,  fd^aedby.  aoenarioe) 
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To  whti  extent  do  you  agne  with  each  of  the  Mkmng? 


ineuwmiQ  WTvwmiMiK  hiciuuvu 

.'  't  .  :JlenttcteKti  lMndfti0  of -oouom 


2    PhyatoiyoamtoftaMiclHMOOfnandlMniingt 

4    AtftQiMto  mMvittBl  (doimMofy  snd  dMnQ)  vKnttM 

B     SirfKcAint  oppoftufriUM  to  Mtvvoflc  w0)  otttof  tliidMli  it  NTA 


0 
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OvenM.  how  <to  you  nielhiatnkmg  experience  mxi  the  ooiMsefyKiliMofs?  To  what  extent  do  you  agne  that . 
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WMUnIP  Rik  4b  Hiy  ounm  lob  feMv 
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MB  to  applciMa  to  my  Mum  «M(k 
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0 
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Student  Comnwnti 

1.  How  do  you  think  this  course  wiUhe^  you  in  your  job?. 


2.  Please  identify  any  content  areas  currantfy  not  covered  in  this  course  that  you  tfwn*  wouW  heto  irrmmve  your 
present  job  performance. 


3.  Oo  you  hayn  suggestions  for  improving  the  stnjcture.  delivery,  or  spec^  course  m^mals  for  the  oour9e  you  have 
justcontpleted?  If  so,  please  identify  them  in  the  space  behw.  Be  as  spec^  as  you  can. 


4.  Some  courses  have  guest  instmctors  for  special  modt^es.   IfOtisisthecase  for  the  course  you  have  just 
completed,  please  provide  any  feedbac/c  you  think  your  module  instructor(s)  shouU  have. 


Module  instnictor  name: 


5.  Are  there  any  other  itama  or  quastlona  mat  mis  sunfey  shouU  have  included  about  the  course  you  have  just 
completed?  If  so -or  if  you  have  other  comments  about  mis  learning  experience -please  list  them  bakjw. 


O 
O 


No 
O 
O 


8     lfttwwasare*idantor'on-canf)pus.'couree.«»asityourfirsr? 
If  ttw  was  a  non-reaidenl.  or 'omanriput.' oourae.  was  it  your  first? 

7.   Which  of  these  statements  appias  to  you?  Batora/ too*  tfw  course,  ffM/natarta*  was... 

canphtely  new  to  me 

somewfiat  temiiar  to  ma 

weo'temiiarto/na 

8.  I  access  informatton  about  Nattonal  Fire  Academy  courses  liy: 


O 
O 
O 


O 
o 
o 
o 
o 


Prtnlsd  catalog 


Information  H 
Olhor 
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Part  It 
Dwnographic  and  Profassional  Data 


1.     WhalarathefiratmfMdigilaofttwzipoodtforyour 
dspsitfiMfit  or  ofQsoiuUon/ 

0123456789 
Fntdig«  OOOOOOOOOO 

Saoonddigil       OOOOOOOOOO 
ThMdIgt  OOOOOOOOOO 


2.     How  woutd  you  dascritw  the  primary  popuMion(s)  Mrvad  by 
your  local  service  organization? 


aducallonal/nonproM 
prtvala  industry 
local  Qovemment 
stale  Qovemment 
fsderal  government 
omer  weMUUoris 


3.     layourlocalaarvteaorganttation...? 


O 

rural 

O 

o 

st^Hiftoan 

O 

o 

urban 

O 

o 

courtfyMlstiict 

O 

o 

pariah 

U 

o 

statawRle 

O 

r  Fire  A  Emergency  Service 
O     Caraar  ft  VMunleer  Fae  &  Emergency  Service 
O     Volurassr  Fire  *  Emergency  Service 
O    ANed  Proteesional 
O     Other 


4.    My  locsl 
5. 


O  Pubic      O 
ttte  number  of  people  in  your 


O  1  to  25  O  201  to  500 

O  26  to  50  O  501  to  1000 

O  51  to  100  O  1001  to  2000 

O  I01to200  O  o«er2000 


O 

None 

o 

51  to  75% 

o 

1to2S% 

O 

76to90% 

o 

26toS0« 

O 

Al 

6.     How  merty  yeers  have  you  been  in  the  fire  and  emergency 
senricet? 


O     Lessthani 
O     1to5 
O     6  to  10 


O  11  to  15 
O  16to20 
O     Over20 


7.    What  is  your  posibon? 

O  Firefightor 

O  Speaalst/tachnician 

O  Sergeent 

O  Ueutonanl 

O  Captain 

O  Battalion  Chief 

O  Bureau  Chief 

O  Division  Chief 


O  Deputy  Chief 

O  Aasiatant  Chief 

O  Chief  of  Depertment 

O  CivMan  Employee 

O  Operator/Engineer 

O  Volunteer 

O  Other 


Ustod  betow  are  several  roiea  and  responsl)ilibes  of  lire 
service  protosiionsli.    Locate  your  primsry  reeponifcty 
and  martc  the  P  column  orK«    Marti  the  S  column  next  to 
al  of  your  secondary  responsibilities. 


P 
O 
O 

o 
o 
o 
o 
o 


S 

o 
o 
o 
o 
o 
o 
o 


Commartd 

Fire  Prevention 

Fire  Suppression 

EMS 

Fire  Investigation 

Ccnwnunicjftions 

Public  FraEduc. 


P 
O 
O 
O 

o 
o 
o 
o 


S 

o 
o 
o 
o 
o 
o 
o 


Vetilciafl^MpM-^- 

HA2MAT 
Instructor 
other 


9.     VMiat  ia  the  highest  educational  level  you  heve 
completod? 

O  Lass  Ihan  high  sctwol  gradualton 

O  High  sctwol  graduabon  or  Ks  equ^ratoncy 

O  Somecoaege 

O  Aasodeto  degree  from  a  college 

O  Bactialor's  degree  ftam  a  ooMage 

O  Maator's  degree  from  e  coSege 

O  Other 


10.  Why  dU  you  aaand  thia  courae? 

I  your  primary  leaaon  and  merit  the  P  column  onoe.  Merit  the  S  column  next  to  al  of  your  secondary  reasons. 


P 
O 

O 

o 
o 
o 


s 
o 

o 

o 

o 

o 


R  to  PSQuif^  iof  ray  cunwit  of  next  snionrrwnt 


To  bfottdsn  ray  pcrapKlwe  by  wortunQ  with  psrvofwwl  from 
MiOM  tlw  ooyntfy 

I  ttiflt  the  couw  woutd  bo  *cuttlnQ  od^i^ 


ExpodoHon  ttMt  tho  iMCtiinQ  raottiods  would  bo  'cutting  odQO 


p 

o 
o 
o 
o 
o 


s 

o 

o 
o 
o 
o 


General  profaisional  advancement 

Increeae  my  tochnical  or  professional  krwwiedge 

No  coet  torrw 

Modeat  coat  to  my  depertment 

AnDC^MNao  oanefH  to  oepenmerv 


to  the  fcttewtng  queettona  aie  coraptetoly  votuntary.   TMa  informabon  wfl  he(p  the  NFA  deaign  couraes  that  aene  the  needs  of  the  entire 
emergency  aen^ioe  communHy. 


11.     What  ia  your  aaai? 


12.   How  otd  were  you  on  your  leat  birthday? 

0123456789 
Faattfgi  OOOOOOOOOO 

Saoonddlgi       OOOOOOOOOO 


13.     Are  you: 


O     Americen  Indien  or  Aleakan  Native 
O     Aaian  or  Pedlc  lalander 
O     Blecfc  not  of  Hiaoanic  oriaiii 
O     Hteamc 

vvnaa,  not  or  nHperac  ongn 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Ageftcy  information  Collection 
ActivitiM:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 
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summary:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  a  proposed 
collection  of  information.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)).  this 
notice  seeks  comments  concerning 
National  Fire  Academy  Executive  Fire 
Officer  Program  Application  for 
Admission. 

SUPPLEMEMTARV  INFORMATION:  Public 
Law  93-498.  Fire  Prevention  and 
Control  Act  of  1974,  as  amended  created 
the  National  Fire  Academy  (NFA)  to 
advance  the  professional  development 
of  fire  service  personnel  and  allied 
professionals.  The  act  provides  for, 
among  other  things,  the  conduct  of 
courses  and  programs  of  training  and 
education  to  train  fire  service  personnel 
in  such  skills  and  knowledge  as  may  be 
useful  to  advance  their  ability  to  prevent 
and  control  fires  including  tactics  and 
command  of  firefighting  for  fire  chiefs 
and  commanders  and  administration 
and  management  of  fire  services. 

Collection  of  Information 

Title:  National  Fire  Academy 
Executive  Fire  Officer  Program 
Aj[)plication  for  Admission. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection.  i- 

OMB  Number:  3067-0194. 

Form  Numbers:  FEMA  Form  95-22. 
National  Fire  Academy  Executive  Fire 
Officer  Program  Application  for 
Admission. 

Abstract:  FEMA  Form  95-22.  National 
Fire  Academy  Executive  Fire  Officer 
Program  Application  for  Admission,  is 
used  by  senior  level  executive  fire 
officers  to  apply  to  the  Executive  Fire 
Officer  Projpram.  FEMA  uses  the 
application  form  to  select  the  best 
qualified  applicants  for  admission  to  the 
program. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

Estimated  Total  Annual  Burden 
Hours:  300. 

Number  of  Responses:  300. 

Time  Per  Response:  1  hour. 

Estimated  Cost:  $9,985.00. 
COMMENTS:  Written  comments  are 
solicited  to  (a)  Evaluate  whether  the 


proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submi^on  of 
responses.  Comments  should  be 
received  by  June  6, 1997. 

ADDRESSES:  Interested  persons  should 
submit  written  conunents  to  Muriel  B. 
Anderson.  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street.  SW. 
Room  311.  Washington.  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Charles  J.  Burkell.  Program 
Chair  for  Executive  Development. 
United  States  Fire  Administration. 
National  Fire  Academy,  at  (301)  447- 
1072  for  additional  information.  Contact 
Ms.  Anderson  at  (202)  646-2625  for 
copies  of  the  proposed  collection  of 
information. 

Dated:  March  27. 1997. 
Kagiiuld  TniiiUo. 
Director,  Program  Services  Division, 
Operations  Support  Directorate. 
[PR  Doc.  97-«810  Filed  4-4-97;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  ReqiMst 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwoii: 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  a  proposed 
collection  of  information.  Id  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments  concemmg 
information  required  by  FEMA  to 
amend  or  revise  National  Flood 
Insurance  Program  Maps  to  remove 


certain  property  from  the  one-percent 
annual  chance  floodplain. 

Supplementary  Information.  With  the 
passage  of  the  Flood  Disaster  Protection 
Act  of  1973,  an  owner  of  a  structure, 
with  a  federally  backed  mortgage, 
located  in  the  one-percent  annual 
chance  (base  flood)  floodplain  was 
required  to  purchase  federal  flood 
insurance.  This  was  in  response  to  the 
escalating  damage  caused  by  flooding 
and  the  unavailability  of  flood 
insurance  from  commercial  insurance 
companies.  As  part  of  this  effort  FEMA 
mapped  the  one-percent  annual  chance 
floodplain  in  communities.  However, 
due  to  scale  limitations,  individual 
structures  that  may  be  above  the  base 
flood  cannot  be  shown  as  being  out  of 
the  one-percent  annual  chance 
floodplain.  FEMA  will  issue  a  LettM-  of 
Map  Amendment  (LC»k4A)  or  a  Letter  of 
Map  Revision  based  on  Fill  (LOMR-F) 
to  waive  the  federal  requirement  for 
flood  insiirance  when  data  is  submitted 
to  show  that  the  struct\u«  is  above  the 
base  flood. 

Collection  of  Information.  (1)  Title. 
Report  to  submit  technical  or  scientific 
data  to  correct  mapping  deficiencies 
unrelated  to  commimi^r-wide  elevation 
determinations  (Amendments  and 
Revisions  to  National  Flood  Insurance 
Prraram  Maps). 

Type  of  Information  Collection. 
Revision. 

OMB  Number:  3067-0147. 
Abstract.  The  certificatim  forms 
(referred  to  as  MT-l  series  forms)  are 
designed  to  assist  requesters  in 
gathering  information  that  FEM^needs 
to  determine  whether  a  certain  property 
is  likely  to  be  flooded  during  the  flood 
event  that  has  a  one-percmt  chance  of 
being  equaled  or  exceeded  in  any  given 
year  (base  flood). 

FEMA  Forms.  FEMA  Form  81-87, 
Property  Information,  describes  the 
location  of  the  property,  what  is  being 
requested,  and  what  data  are  required  to 
support  the  request. 

FEMA  Form  81-87A,  Elevation 
Information,  indicates  what  the  Base 
(100-year)  Flood  Elevation  (BFE)  for  the 
property  is,  how  the  BFE  was 
determined,  the  lowest  ground  elevation 
on  the  property,  and/or  the  elevation  of 
the  lowest  adjacent  grade  to  any 
structures  on  the  property.  The 
information  is  required  in  order  for 
FEMA  to  determine  if  the  property  that 
is  being  requested  to  be  removed  from 
the  Special  Flood  Hazard  Area  (SFHA) 
is  above  the  BFE. 

FEMA  Form  81-87B,  Certification  of 
Fill  Placement,  requires  that  a  registered 
professional  engineer  or  the 
community's  floodplain  official  certify 
that  the  fill  was  placed  in  accordance  - 
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with  National  Flood  Insurance  Program 
(NFIP)  regulations.  NfFIP  regulations  44 
CFR  section  65.5(a)(6)  requires  that  611 
placed  to  remove  an  area  from  the  SFHA 
meet  certain  criteria. 

FEMA  Form  81-87C,  Community 
Acknowledgment  of  Requests  Involving 
Fill,  ensures  that  the  requirements  of 
NFIP  regulations  44  CFR  section 
65.5(a)(6)  is  fulfilled  prior  to  the 
submittal  of  the  request  to  FEMA.  The 
regulation  states  if  fill  is  placed  to 
remove  an  area  from  the  SFHA  that  the 
community  acknowledge  the  request. 

FEMA  Form  81-87D.  Summary  of 
Elevations-Individual  Lot  Breakdown,  is 
used  in  conjunction  with  the  Elevation 
Information  Form  for  requests  involving 
multiple  lots  or  structures.  It  provides  a 
table  to  allow  the  required  submitted 
data  to  be  presented  in  a  manner  for 
quick  and  efficient  review. 

FEMA  Form  81-87E,  Credit  Card 
Information,  outlines  the  information 
required  to  process  a  request  when  the 
requester  is  paying  by  credit  card. 

Affected  Public:  Individuals  or 
households:  Businesses  or  other  for- 
profit;  State.  Local  or  Tribal 
Government. 

Estimated  Total  Annual  Burden 
Hours.  22,464. 

Estimated  number  of  responses. 
5.400. 

Estimated  hours  per  response.  4.16. 

Estimated  Cost.  $1,123,200. 
COMMTUTI;  Writtm  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  pnyier  performance  of  the  agency, 
includmg  whether  the  information  diall 
have  practical  utility:  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burdm  of  the  proposed  collection  of 
information,  including  the  vafidity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  minimize  the  burden 
of  the  collecticHi  of  information  on  those 
who  are  to  respond,  including  through 
the  uae  of  appropriate  automated, 
electronic  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  by  June  6. 1997. 
AOOnCSSCE:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer.  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  311,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524. 
FOR  FURTHER  MF0RMATM3N  CONTACT: 

Contact  Ms.  Cecelia  Lynch,  FEMA. 


Mitigation  Directorate  at  (202)  646-2747 
for  additional  information.  Contact  Ms. 
Anderson  at  (202)  646-2625  for  copies 
of  the  proposed  collection  of 
information. 

Dated:  March  28, 1997. 
Thomas  Befam, 

Acting  Director,  Program  Services  Division, 
Operations  Support  Directorate. 
[FR  Doc.  97-6812  Filed  4-4-97;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACnON:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  pubUc  and  other  Federal 
agencies  to  comment  on  a  proposed 
collection  of  information.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments  concerning 
information  required  by  FEMA  to 
amend  or  revise  National  Flood 
Insurance  Program  (NFIP)  Maps  to 
remove  certain  property  from  the  one- 
percent  annual  chance  floodplain. 

Supplementary  Information.  With  the 
passage  of  the  Flood  Disaster  Protection 
Act  of  1973  an  owner  of  a  structure, 
with  a  federally  backed  mortgage, 
located  in  the  one-percent  annual 
chance  (base  flood)  floodplain  was 
required  to  purchase  federal  flood 
insurance.  This  was  in  response  to  the 
escalating  damage  caused  by  flooding 
and  the  unavailability  of  flood 
insurance  from  conunercial  insurance 
companies.  As  part  of  this  effort  FEMA 
mapped  the  one-percent  annual  chance 
floodplain  in  communities.  However, 
due  to  scale  limitations  individual 
structures  that  may  be  above  the  base 
flood  cannot  be  shown  as  being  out  of 
the  one-percent  annual  chance 
floodplain.  FEMA  will  issue  a  Letter  of 
Map  Amendment  (LOMA)  or  a  Letter  of 
Map  Revision  based  on  Fill  (LOMR-F) 
to  waive  the  federal  requirement  for 
flood  insurance  when  data  is  submitted 
to  show  that  the  structure  is  above  the 
base  flood. 

Collection  of  Infonnation.  Title. 
Report  to  submit  technical  or  scientific 
data  to  correct  mapping  deficiencies 
unrelated  to  community-wide  elevation 
determinations  for  a  single  residential 
lot  or  structure. 


Type  of  Information  Collection, 
Revision. 

OMB  Number  3067-0257. 

FEMA  Form.  FEMA  Form  81-92, 
Application  Form  for  Single  Residential 
Lot  or  Structure  Amendments  and 
Revisions  to  National  Flood  Insurance 
Program  Maps,  allows  the  owner  or 
lessee  of  a  single  residential  lot  or 
structure  to  more  easily  understand  and 
prepare  the  data  required  to  determine 
if  the  single  residential  lot  or  structiue 
is  located  in  the  Special  Flood  Hazard 
Area. 

Abstract.  The  form  (also  referred  to  as 
MT-EZ)  is  designed  to  assist  requesters 
in  gathering  information  that  F^iA 
needs  to  determine  whether  a  single 
residential  lot  or  structure  is  likely  to  be 
flooded  during  the  flood  event  that  has 
a  one-percent  chance  of  being  equaled 
or  exceeded  in  any  given  year  (base 
flood). 

Affected  Public:  Individuals  or 
households. 

Estimated  Total  Annual  Burden 
Hours:  14.050. 

Estimated  Number  of  Responses: 
5,854. 

Estimated  Hours  Per  Response:  2.40. 

Estimated  Cost:  $702,500. 
COMMENTS:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infonnation  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  by  Jime  6, 1997. 
ADDRESSEE:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson.  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW.. 
Room  311.  Wellington.  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Contact  Ms.  Cecelia  Lynch.  FEMA. 
Mitigation  Directorate  at  (202)  646-2747 
for  additional  information.  Contact  Ms. 
Anderson  at  (202)  646-2625  for  copies 
of  the  proposed  collection  of 
informati<m. 


Federal  Register  /  Vol.  62,  No.  66  /  Monday.  April  7.  1997  /  Notices 


16577 


Dated:  March  28. 1997.  % 

TlioiiMS  Behm, 

Acting  Director,  Program  Services  Division, 
Operations  Support  Directorate. 
(FR  Doc.  97-8813  Filed  4-4-97;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  a  proposed 
collection  of  information.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments  concerning 
information  required  by  FEMA  to  revise 
National  Flood  Insurance  Program 
(NFIP)  Maps  to  reflect  natural  and  man 
made  changes  to  the  one-percent  annual 
chance  floodplain. 

Supplementary  Information.  With  the 
passage  of  the  Flood  Disaster  Protection 
Act  of  1973  an  owner  of  a  structure, 
with  a  federally  backed  mortgage, 
located  in  the  one-percent  annual 
chance  (base  flood)  floodplain  was 
required  to  purchase  federal  flood 
insurance.  This  was  in  response  to  the 
escalating  damage  caused  by  flooding 
and  the  unavailability  of  floiod 
insurance  from  commercial  insurance 
companies.  As  part  of  this  effort  FEMA 
mapped  the  one-percent  annual  chance 
floodplain  in  communities.  However, 
due  to  the  occurrence  of  natural  or  man 
made  changes  in  the  floodplain  the 
Jboundaries  of  the  one-percent  annual 
chance  floodplain  will  change.  When 
scientific  or  technical  data  is  submitted 
to  FEMA  reflecting  these  changes  FEMA 
will  revise  the  NFIP  Maps  to  reflect  the 
new  infonnation,  as  warranted. 

Collection  of  InfbrmatiDn 

Title.  Consultation  with  local  officials 
to  assure  comphance  with  Sections  110 
and  206  of  the  Flood  Disaster  Protection 
Act  of  1973  (Revisions  to  National  Flood 
Insurance  Program  Maps). 

Type  of  Information  Collection. 
Revision. 

OMB  Number:  3067-01 46. 

Abstract.  These  certification  forms 
(referred  to  MT-2  series  forms)  will 
provide  FEMA  with  assurances  that  all 
pertinent  data  relating  to  revisions  to 


effective  Flood  Insurance  Studies  are 
included  in  the  submittal  of  requests  for 
revisions.  They  will  also  assure  that  all 
individuals  and  organizations  impacted 
by  the  changes  are  aware  of  the  changes 
and  have  had  an  opportunity  to 
comment  on  them.  FEMA  uses  the 
information  to  review  the  assumptions 
made,  parameters  used,  and  results  for 
technical  acctiracy,  and  to  ensure  that 
the  required  hydrauHc  models  to  revise 
the  Flood  Insurance  Study  (FIS),  Flood 
Insurance  Rate  Map  (FIRM),  and  Flood 
Boimdaries  and  Floodway  Maps  (FBFM) 
are  included  with  the  initial  submittal. 

FEMA  Forms.  FEMA  Form  81-89. 
Revision  Requester  and  Community 
Official  Form,  describes  the  location  of 
the  revision  request,  what  is  being 
requested,  and  which  forms  a*e  required 
for  the  request.  It  also  allows  a 
registered  professional  engineer  or  land 
surveyor  to  certify  that  the  submitted 
data  is  correct. 

FEMA  Form  81-89A.  Credit  Card 
Information,  outlines  the  information 
required  to  process  a  request  when  the 
requester  is  paying  by  credit  card. 

FEMA  Form  81-89B,  Hydrologic 
Analysis  Form,  used  to  submit  a  revised 
hydrologic  analysis  if  a  revision  request 
is  based  on  revised  flood  discharges. 

FEMA  Form  81-89C.  Riverine 
Hydraulic  Analysis  Form,  used  to 
submit  a  hydraulic  analysis  if  a  revision 
request  is  based  on  improved  hydrologic 
data/analysis,  improved  hydraulic 
analysis,  or  physical  changes  to  the 
hydrauUcs  of  the  flooding  source. 

FEMA  Form  81-«9D,  Riverine/Coastal 
Mapping  Form,  ensures  that  everything 
required  to  be  sho%vn  on  the  topographic 
woiit  map  in  order  to  revise  the  FIRM 
and  FBFM  is  included  with  the  initial 
submittal.  It  also  ensures  that  fill  was 
placed  in  accordance  with  NFIP 
regulations  44  CFR  65.6(a)(6). 

FEMA  Form  81-«9E,  Channelization 
Form,  describes  the  channelization 
project  and  its  impact  on  the  100-year 
water-surface  elevation. 

FEMA  Form  81-89F.  Bridge/Culvert 
Form,  describes  the  bridge  or  culvert 
and  its  impacts  on  the  100-year  water- 
surface  elevation. 

FEMA  Form  81-89G,  Levee/ 
Flood  wall  System  Analyses  Form, 
ensures  that  a  levee  or  floodwall  was 
constructed  in  accordance  with  NFIP 
regulation  44  CFR  65.10.  which  requires 
that  levees  being  credited  with 
providing  protection  from  a  100-year 
flood  event  meet  certain  criteria. 

FEMA  Form  81-a9H,  Coastal  Analysis 
Form,  used  to  submit  a  revised  coastal 
analysis  if  a  revision  is  based  on 
improved  coastal  analysis  or  physical 
changes  to  the  coastal  area. 


FEMA  Form  81-691,  Coastal 
Structures  Form,  describes  the  coastal 
structure  and  its  impacts  on  the  100- 
year  flood  elevations. 

FEMA  Form  81-891,  Dam  Form., 
describes  a  dam  and  its  impact  on  the 
100-year  flood  elevations. 

FEMA  Form  81-69K.  Alluvial  Fan 
Flooding  Form,  ensures  that  certain 
analyses  required  by  NFIP  regulation  44 
CFR  65.13  be  performed  for  alluvial  fan 
flooding. 

Affected  Public:  State,  Local,  or  Tribal 
Government;  Individuals  or  households: 
Businesses  or  other  for-profit. 

Estimated  Annual  Burden  Hours. 
7,074. 

Estimated  Number  of  Responses.  900. 

Estimated  Hours  Per  Response.  7.86. 

Estimated  Cost.  $353,700. 

Comments:  Written  consents  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  by  June  6, 1997. 

ADDRESSEE:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer.  Federal  Emergency 
Management  Agency,  500  C  Street,  SW.. 
Room  311,  Washington.  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cecelia  Lynch,  FEMA,  Mitigation 
Directorate  at  (202)  646-2747  for 
additional  information.  Contact  Ms. 
Anderson  at  (202)  646-2625  for  copies 
of  the  pro{}osed  collection  of 
information. 

Dated:  March  28. 1997. 
Thomas  Behm, 

Acting  Director,  Program  Services  Division, 
Operations  Support  Directorate. 
IFR  Doc  97-8814  Filed  4-4-97;  8:45  am] 
MUMO  oooc  sna-fri-p 
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FEDERAL  EMERQENCY 
MANAQEMBffT  AGENCY 

Agency  Information  Collection 
Actfvttlee:  Submisskm  for  0MB 
Review;  Comment  Requeet 

ACTION:  Notice  and  request  for 
comments. 


:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  an  emergency  processing 
collection  of  information  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  clearance  under  the 
Paperwoit  Reduction  Act  of  1995  (44 
U.S.C  Qiapter  35).  0MB  approval  has 
been  requested  by  April  4. 1997. 

A  suKequent  clearance  package  will 
be  submitted  to  0MB  for  long-term 
approval  of  the  collecticm.  To  facilitate 
the  timely  processing  of  the  both  the 
emergency  processing  request  and  the 
subsequent  request,  FEMA  invites 
comments  on  the  proposed  collection  of 
information. 

CoUection  of  Infermatioii 

Title:  Flood  Mitigation  Assistance — 
Flood  Mitigation  Plan. 

Type  of  Review:  New. 

Aastract:  FEMA  interim  final  rule.  44 
CFR  Part  78.  requires  States  and 
communities  to  develop  Flood 
Mitigation  Plans  to  articulate  a 
comprehensive  strategy  for 
imptomenting  technically  feasible  flood 
mitigati(U)  activities  for  the  area  affected 
by  the  plan.  At  a  minimum,  the  plan 
includes:  A  description  of  the  planning 
process  and  public  involvement, 
including  workshops,  public  meetings, 
or  public  hearings;  a  description  of  the 
existing  flood  hazard  and  identification 
of  the  flood  risk,  including  estimates  of 
the  number  and  type  of  structures  at 
risk,  repetitive  loss  properties,  and  the 
extent  of  flood  depth  and  damage 
potential:  the  applicant's  floodplain 
management  goals  for  the  area  covered 
by  the  plan:  identification  and 
evaluation  of  cost-effective  and 
technically  feasible  mitigation  actions 
considered;  and  the  strategy  for 
reducing  flood  risks  and  continued 
compliance  with  the  National  Flood 
Insurance  Program  and  procedures  for 
ensuring  implementation,  reviewing 
program,  and  recommending  revisions 
to  the  plan. 

When  States  or  communities  have 
plans  already  in  place  that  meets  the 
above  minimum  requirements,  such 
plans  may  be  used.  Examples  of  such 
plans  include  those  credited  through  the 
Commimity  Rating  System  or  those 
prepared  to  meet  the  requirements  of 
section  409  of  the  Robert  T.  Stafford  Act 
(42  U.S.C.  5176). 


Affected  Public:  State,  local  or  tribal 
governments. 

Estimated  Toted  Annual  Burden 
Hours:  20,160. 

Number  of  Responses:  56. 

Estimatea  Hours  Per  Response:  Plan 
development — 480  hours;  Plan  update — 
240  hours. 

COMMENTS:  Written  comments  are 
solicited  to  (a)  Evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
biutlen  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

ADDRESSES:  Direct  comments  on  the 
request  for  emergency  processing  of  the 
collection  of  information  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Ms.  Victoria  Becker-Wassmer, 
Washington,  DC  20503.  Telephone 
Number  (202)  395-5871. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
proposed  collection  of  information, 
contact  Muriel  B.  Anderson,  FEMA 
Information  Collections  Officer,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW,  Room  311,  Washington,  DC 
20472.  Telephone  number  (202)  646- 
2625.  FAX  number  (202)  646-3524. 
Comments  on  the  profXMed  collection  of 
information  may  also  be  provided  to 
FEMA  at  the  above  address.  Comments 
should  be  received  by  June  6, 1997. 

Dated:  March  28. 1997. 
fllflHlAS  BeoB. 

Acting  Director,  Program  Services  Division, 
Operations  Support  Directorate. 
(PR  Doc.  97-8811  Filed  4-4-97;  8:45  am] 
■LLMOooot  •na-ei-p 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  Ucenee 
Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
freight  forwarder  licenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  app. 


1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  ocean  frei^t  forwarders,  effective  on 
the  corresponding  revocation  dates 
shown  below: 

License  Number:  4009.  ,«* 

Name:  Anwrstar  Shipping  Incorporated. 

Address:  277  Broadway,  New  York,  NY 
10007. 

Date  Revoked:  March  12, 1997. 

Reason;  Failed  to  maintain  a  valid  siuety 
bond. 

License  Number:  1646. 

Name:  Full  Service  Forwarders,  Inc 

Address:  3715  Canal  Street.  New  Orleans, 
LA  70119. 

Dote  Revoked:  February  23. 1997. 

Reason:  Failed  to  maintain  a  valid  surety 
bond. 

License  Number:  2852. 

Name:  Mercury  International,  Ina 

Address:  12850  Reeveston.  Houston,  TX 
77039. 

Date  Revoked:  February  23, 1997. 

Reason:  Failed  to  maintain  a  valid  surety 
bond. 

License  Number:  3913. 

Name:  Shaheed  Rahaman  dA>/a  AZ 
Forwarding  Co. 

Address:  473  Orescent  Street,  Brooklyn,  NY 
11208. 

Date  Revoked:  August  28, 1996. 

Reason:  Failed  to  maintain  a  valid  surety 
bond. 

Bryant  L.  VanBrakle. 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

IFR  Doc.  97-8765  Filed  4  4  07;  8:45  am) 
MLUNQ  COM  STaa-oi-ii 


FEDERAL  MARITIME  COMMISSION 

Sunshine  Act  Meeting 

TME  AND  DATE:  2:00  P.M.— April  10. 

1997. 

PUkCE:  800  North  Capitol  Street.  N.W.— 

Room  905,  Washington,  D.C. 

STATUS:  Closed. 

MATTER(S)  TO  BE  CONSIDERED:  1.  The 

Trans- Atlantic  Conference  Agreement 

and  its  Members — Section  15  Order  on 

Possible  Restrictions  on  Space  Charters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  C  Polking,  Secretary,  (202)  523- 

5725. 

Joaeph  C  Polking. 

Secretary. 

(FR  Doc.  97-8900  Filed  4-2-97;  4:49  pm] 

Mxma  cooc  srao-ei-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
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Control  Act  (12  U.S.C.  1817(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  CommejQts  must  be  received 
not  later  than  April  21, 1997. 

A  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  Stephen  D.  Habberstad,  Blooming 
Prairie,  Minnesota;  to  acquire  an 
additional  1.06  percent,  for  a  total  of 
39.9  percent,  and  Susan  A.  Boschetti, 
Lubbock.  Texas,  to  acquire  an  additional 
9.7  percent,  for  a  total  of  33.3  p>ercent, 
of  the  voting  shares  of  Country  Bankers, 
Inc.,  Blooming  Prairie,  Minneosta,  and 
thereby  indirectly  acquire  Farmers  & 
Merchants  State  Bank  of  Blooming 
Prairie,  Blooming  Prairie.  Minneosta, 
and  Citizens  State  Bank  of  HayReld, 
Hayfield,  Minneosta.  In  addition,  Mr. 
Habberstad  will  hold  with  power  to  vote 
an  additional  13.5  percent  of  the  voting 
shares  as  custodian. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Aprill,  1997. 
fennifier ).  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-8773  Filed  4-4-97;  8:45  am) 
MLUNQ  COM  ttie-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piu^uant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 


inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  1, 1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy,  Senior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  10045-0001: 

1.  Korea  Long  Term  Credit  Bank, 
Seoul,  Korea;  to  acquire  9.51  percent  of 
the  voting  shares  of  Nara  Bank.  National 
Association,  Los  Angeles,  California. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105-1521: 

1.  Century  Bancorp,  MHC,  Bridgeton, 
New  Jersey,  and  Century  Bancorp,  Inc., 
Bridgeton,  New  Jersey;  to  become  bank 
holding  companies  by  acquiring  100 
percent  of  the  voting  shares  of  Century 
Saving  Bank,  Bridgeton,  New  Jersey. 

C  Federal  Reserve  Bank  of  Cleveland 
(R.  Chris  Moore.  Senior  Vice  President) 
1455  East  Sixth  Street.  Cleveland,  Cttiio 
44101-2566: 

I.  PHS  Bancorp,  M.H.C.,  Beaver  Falls. 
Peimsylvania;  to  become  a  bank  holding 
company  by  acquiring  51  percent  of  the 
voting  shares  of  Peoples  Home  Savings 
Bank,  Beaver  Falls,  Peimsylvania. 

D.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Vireinia  23261-4528: 

1.  Allied  Irish  Banks,  p.l.c,  Dublin, 
Ireland,  and  First  Maryland  Bancorp, 
Baltimore,  Maryland  (collectively, 
"Applicants"),  to  merge  with  Dauphin 
Deposit  Corporation  ("Dauphin")  and 
thereby  indh«ctly  acquire  Dauphin 
Deposit  Bank  and  Trust  Company,  both 
of  Harrisburg,  Pennsylvania.  Applicants 
also  have  applied  to  exercise  an  option 
to  acquire  up  to  19.9  percent  of  the 
voting  shares  of  Dauphin. 

Applicants  also  have  provided  notice 
to  acquire  Hopper  Soliday  &  Co.,  Inc., 
Lancaster,  Pennsylvania,  and  thereby 
engage  in  underwriting  and  dealing  in 
debt  seciirities,  equity  securities,  and 
bank-eligible  instnmients,  acting  as 


agent  in  the  private  placement  of 
securities,  buying  and  selling  all  types 
of  securities  on  the  order  of  customers 
as  a  "riskless  principal,"  providing 
investment  and  financial  advisory 
services,  and  providing  securities 
brokerage  services  alone  or  in 
combination  with  investment  advisory 
services  to  both  institutional  and  retail 
customers  with  respect  to  ineligible 
securities  that  Hopper  Soliday  may  hold 
as  principal  in  connection  with  its 
authorized  underwriting  and  dealing 
activities,  pursuant  to  Board  Order 
dated  June  24,  1991  and  approval 
received  from  the  Federal  Reserve  Bank 
of  Philadelphia  dated  April  6, 1995; 
Dauphin  Life  Insurance  Com{>any, 
Harrisburg,  Pennsylvania,  and  thereby 
engage  in  selling  and  reinsuring  credit 
life,  health,  and  accident  insurance 
directly  related  to  extensions  of  credit 
by  Dauphin  Bank,  pursuant  to  § 
225.25(b)(8)(i)  of  the  Boards  RegulaUon 
Y;  and  Loans  USA,  Incorporated, 
Pasadena,  Maryland,  a  joint  venture  that 
engages  in  making,  acquiring,  brokering 
or  servicing  loans  or  other  extensions  of 
credit  (including  factoring,  issuing 
letters  of  credit  and  accepting  drafts)  for 
its  own  accoimt  or  for  the  account  of 
others,  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y,  providing  tax 
preparation  services  to  any  person, 
pursuant  to  §  225.25(b)(21)  of  the 
Board's  Regulation  Y,  and  providing 
data  processing  and  data  transmission 
services,  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y,  and  selUng 
and  reinsuring  credit  life,  health  and 
accident  insurance  directly  related  to 
extensions  of  credit  to  its  customers, 
pursuant  to  §  225.25(b)(8)(ii)  of  the 
Board's  Regulation  Y. 

E.  Federal  Reserve  Bank  ol 
Minneapolis  (Karen  L  Grandstrand. 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  First  Bank  System,  Inc., 
Minneapolis  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Bank  of  South  Dakota  (National 
Association)  Sioux  Falls,  South  Dakota, 
a  de  novo  bank. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
First  Interim  Bank  of  Casper,  fsb, 
Casper,  Wyoming,  and  First  Interim 
Bank  of  Cheyenne,  FSB.  Cheyenne, 
Wyoming,  and  thereby  engage  in 
operating  two  de  novo  thrift  institutions, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y.  In  addition,  each  of  the 
above  thrifts  will  acquire  seven 
Wyoming  branches  of  First  Bank. 
FSB,Fargo,  North  Dakota,  an  existing 
subsidiary  of  First  Bank  System,  Inc. 

F.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
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North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Premier  Bancshares.  Inc.,  La 
Grange,  Texas,  and  Premier  Holdings  - 
Nevada,  Inc.,  Carson  City,  Nevada;  to 
acquire  100  percent  of  the  voting  shares 
of  Citizens  State  Bank,  Hempstead, 
Texas. 

G.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105-1579: 

I.  Imperial  Bancorp,  Inglewood, 
California;  to  acquire  100  percent  of  the 
voting  shares  of  Imperial  Bank  Arizona, 
Phoenix,  Arizona,  a  de  novo  bank  (in 
formation]. 


Board  of  Govemon  of  the  Federal  Reserve 
System,  April  1, 1997. 
JenniCBT  J.  JohasoB, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-«772  FUed  4-*-97;  8:45  am) 

BILUNO  COM  tt1«-01-f 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  §  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 


Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before  consumption 
of  such  plans.  Section  7A(b)(2)  of  the 
Act  permits  the  agencies,  in  individual 
cases,  to  terminate  this  waiting  period  to 
its  expiration  and  requires  that  notice  of 
this  action  be  published  in  the  Federal 
Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactkdns  Granted  Early  Terj^wnation  Between  3-17-97  and  3-28-97 


Name  o(  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


American  General  Corporalion.  USLIFE  Corporation.  USUFE  Ckxporation „ - - 

British  Aerospace  pic,  Reftectooe,  Inc.,  Reflectone,  Inc 

Vestar  Equity  P*tners,  LP.,  Westinghouse  Air  Brake  Company.  Westinghouse  Air  Bralce  Company 

The  Presideni  «xj  Feiow  of  Hanmrd  College,  Westinghouse  Air  Brake  Corrpany.  Westinghouse  Air  Brake  Com- 


pany 


HCC  Insurance  Hokings.  Inc.,  AVEMCO  Corporalion,  AVEMCO  Corporalton „ 

John  Hancock  Mutual  Life  Insurance  Company,  Estate  of  Henry  Penn  Wagner,  Detrott  &  Canada  Tunnel  Corpora- 
tion   ~ - - 

R>.B.  Hokings.  Inc..  McKesson  Corporation.  MiUbrook  Distrtxjtion  Services,  inc. 

Veraniging  AEGON,  Provid«n  Corporatkxi,  Provkian  Corporalwn „ ~ -... - 

Jim  L  Turner,  Seven-Up/RC  Bottling  Company  of  Southern  Caiitemia  Inc.,  Seven-Up/RC  Bottling  Company  of 

Southern  Caifomia  Inc - 

Airtours  pte,  ST  Pacific  Hokings.  Inc..  ST  Pacific  HokHngs.  Inc _ 

Thayer  Equity  Investors  111.  LP..  Soflvwre  AG  (a  German  company).  Solhivare  AG  Systems,  Inc 

Owens  Coming,  James  C.  Alan.  Fafcon  Manufactunng  of  Calitomia.  Inc..  CADA 

Apartment  Investment  and  Management  Company.  NHP  Incorporated.  NHP  Incorporated 

rrc  Hotdrig  Gorrpeny,  inc..  SCANA  Corporatkxi,  Gulf  Stales  RberNet,  a  Georgia  general  partnership 

The  York  Group,  Inc..  Howa«J  Joe  Tmtove.  West  Pomt  Casket  Company 

Robert  R.  Dyson,  Ralph  G.  Rklenour.  Universal  Enterprises.  Inc . 

Pierce  Leahy  Corp..  Records  Management  Storage,  inc..  Records  Management  Storage,  Inc 

Pactlic  Duntop  Limiied.  HaroU  F.  Ptenvnons.  GokJen  Needtes  KntOinQ  &  Gtove  Co.  Ltd  ».. 

PacifK  Duntop  Limited.  Michael  G.  Connitf.  GoWen  Neecies  Knitting  &  Gfcjve  Co.  Ltd 

Westinghouse  Electric  Corporatkxi,  Peter  A.  Bordes.  Greater  U»  Angeles  Radto.  Inc.  

Peler  A.  Bordes.  Westinghouse  Electnc  Corporaton,  Infinity  WOAZ-FM.  Inc 

RHkin  Acquisitkxi  Partners.  LLLP..  Amencan  Cable  TV  Investors  5.  LW.  American  Cable  TV  Investors  5.  Ltd  

Brooks  Fiber  Properties.  Inc..  Gus  Constantin  and  Mary  Jane  Constanlin.  Phoenix  Flwriink  of  Utah.  Inc..  Phoenix 

Communicalions ~ -• ._.....~...... 

American  Disposal  Servica,  Inc,  WMX  Technotogies,  Inc.,  Waste  Management  of  Indnna.  LLC 

Evergreen  Mecta  Corporatkxi.  Sumner  M.  Redstone,  Redstone  Subskjiaries  WAXQ  Inc 

>«cks.  Muse.  Tate  &  Furst  Equity  Fund  II.  LP..  Sumner  M.  Redstone.  KIBB.  Inc.,  KYSR.  Inc.,  WDRQ.  Inc.  &  WLIT, 

I^C> .»... ..............».......•..•••••■•••••••»•••••••••••••••••••••••••••••••■■••••■••••••••••-"••■•••"••••••"•• 

General  Electric  Company.  Xerox  Corporatkxi.  Coregis  Grotp.  Inc _ ~.._ ~.. 

The  Washington  Post  Conipany.  Tele-Communcatkxis.  Inc..  TO  American  Cable  Hokings  II,  L.P 

S.C.R.-S*>ekx>  S.  A..  Watts  Blake  Beame  &  Company,  PLC  (a  British  company),  Watts  Btake  Beame  &  Company. 


PMNNo. 


PLC 


Robert  F.  X.  Siierman.  KenneVi  A.  BrofWi,  ABS  Corrxnunfcatkxis.  LLC 

New  York  University,  New  Yortt  Downtown  Hosprtal,  New  Yortc  Downtown  Hospital  

Fortis  AMEV  N.V..  Robert  S.  and  Rita  DeLue  (Husband  and  Wite),  Associated  Calitomia  State  Insurance  Agencies. 

Inc. - ~ - 

Fortis  AG  SJi.,  Robert  S.  and  Rita  DeLue  (Husband  and  Wife).  Associated  CaMomia  State  Insurance  Agencies, 

Inc.  


Tele-CommunKations,  Inc.,  The  Washington  Post  Company,  Post-Newsweek  Cable,  Inc 

Foundatkxi  Health  Corporatxxi.  Fund  American  Enterprises  Hokings,  Inc.,  Chnstiania  General  Insurance  Corpora- 


tkxi 


Sigma-AUrich  Corporatkxi,  Riverskle  Fund  I,  LP.,  Research  Btocherncals  Limited  Partnership 

Duferco  Partiapations  HoWkig  Limited,  Deutsche  Batxxx:k  AG,  Bak^win  Steel  Company  

RKhard  and  Roberta  Snyder.  Inter-City  Products  Corporaton  (a  Canadan  company),  mtar-City  Products  Corpora- 


97-1159 
97-1372 
97-1406 

97-1433 
97-1434 

97-1457 
97-1459 
97-1460 

97-1471 
97-1476 
97-1486 
97-1327 
97-1396 
97-1420 
97-1477 
97-1481 
97-1368 
97-1428 
97-1442 
97-1538 
97-1539 
97-1331 

97-1348 
97-1399 
97-1421 

97-1423 
97-1449 
97-1463 

97-1464 
97-1470 
97-1400 

97-1425 

97-1426 
97-1456 

97-1487 
97-1489 
97-1490 

97-1491 


Date  termi- 
nated 


03/17/97 
03/17/97 
03/17/97 

03/17/97 
03/17/97 

03/17/97 
03/17/97 
03/17/97 

03/17/97 
03/17/97 
03/17/97 
03/1 8«7 
03/18/97 
03/18/97 
03/18/97 
03/18/97 
03/1 9«7 
03/1 9«7 
03/19/97 
03/19/97 
03/19/97 
03/20/97 

03/20/97 
03/20/97 
03C0/97 

03/20/97 
03/20/97 
03/2O«7 

03/20«7 
03/20/97 
03/21/97 

03/21/97 

03/21/97 
03/21/97 

03/21/97 
03«1/97 
03/21/97 

03/21/97 
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TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN  3-17-97  AND  3-28-97— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Freedom  Communk»tkxis.  Inc.,  Kenneth  R.  Thomson,  Thonpson  Newspapers  Inc „ 

Smith  Investment  Company,  Joseph  Motors,  Inc.,  Joseph  Motors,  Inc !1!!™!! ™ 

Smith  Investment  Company,  Estate  of  Jerome  Joseph,  UPPCO,  Inc „        

United/Han/ey  HokJings  L.P..  Bass  PLC  (a  British  company),  HoMay  Inns,  Iric.'"!" 

E.I.  duPont  de  Nemours  and  Company,  Pfister  Hybrid  Com  Company,  Pfister  Hybrid  Com"coniparw"" " 

Aon  Corporatkxi,  Innovative  Sen^ices  International,  LLC,  Innovative  Sendees  Intematkxial  LLC 
Marsh  &  McLennan  Companies.  Inc..  Johnson  &  Higgins.  Johnson  &  Higgins 

TRW,  Inc.,  RF  Mrcro  Devk»s.  Inc.,  RF  Micro  Devices,  Inc „ _.."""!'""' " Z 

Gordon  Lee  4  Melissa  W.  Dk*ens,  James  Erickson,  ProAmerica  Systems,  \tK.  ..ZZZ"....... 

Cementos  Lemona.  S.A.  (a  Spanish  company),  Cementos  Portland.  S.A.  (a  Spoiish  company^  Coi^S^^ 

Eos  Partners,  LP..  Unkxi  Pacific  Corporatkxi,  Pacific  Motor  Transport  Corrpany  

Vencor.  Inc..  Andy  L  Schoepl.  American  Ekterserve  Corporatkxi  . 

Robert  S.  and  Rita  DeLue.  Fortis  AMEV  N.V..  Fortis,  Inc 

Robert  S.  and  Rita  DeLue,  Fortis  AG  S.A..  Fortis,  Inc :.."Z™""™!ZI"Z™."™Z  " 

Hermann  Hirsch,  and  Austrian  citizen,  Textron  Inc.,  Hirsch-Spektel  LLC." "."!"."""!.""  "~ * 

The  Energy  Group,  pte  (a  British  company),  Lehman  Brothers  HoWkigs,  inc..cifaere  LetirwP^  

WMX  Technotogies,  Inc.,  Neil  Vacan-o,  N.  Vacarro,  Inc.,  Hi-Tech  Recyding  Inc 

The  Wa«  Disney  Company,  Steven  P.  Jobs,  Pixar „ "' " 

Gordon  Lee  4  Melissa  W.  Dtekens,  G.  Jodene  BaHew.  ProAmerica  Systerre,  Inc. "!!."!"""!  

Cypress  SemiconAx:tor  Corporatkxi,  QutekLogic  Corporatkxi.  QutekLogk:  Corporation  "Z 

S.A.  Latingy  (a/k/a  Groupe  Latingy),  The  Times  Minor  Con^pwiy,  Harry  N.  Abrams,  Inc.  „ 
Culligan  Water  Technotogies,  Inc..  Ametek.  Inc..  Ametek,  Inc.  (Post  Spin-off) 

Hyperion  Partners  II  LP.,  Transworid  Home  HealthCare,  Inc..  Transwortd  Home  HeaWiCare  "ha  

Memonal  Health  AHiance,  West  Jersey  Health  System,  West  Jersey  Health  System  „ 

West  Jersey  Health  System.  Memonal  Health  Alliance.  Memorial  Health  Alliance  " 

PacifiCorp.  TPC  Corporation,  IPC  Corporatkxi ZZZZl  "" 

Caradon  pte,  Fred  M.  SchiWwachter  4  Sons.  Inc..  Fred  M.  Schik*(vachtw  4  Sore,  lix.  "_„!""" Z 

Peconic  Health  Corporatkxi,  1905  Enterprises,  Inc.,  Eastern  Long  Island  Hospital 

Harvwd  Pilgrim  Health  Care,  Inc.,  Dartmouth-Hitchcock  Mednal  Center.  Matthew  Thoniori'Heaiih"Mffli'''l^^^ 

Tete-Communteatinos,  Inc.,  Oscar  I  Corporatkxi,  Oscar  I  Corporatkxi  '  Z 

Lehman  Brothers  HokJings,  Inc.,  Oscar  I  Corporatkxi.  Oscar  I  Corporatkxi  ] " ™ 

TriBtees  of  Princeton  University  (The).  Castle  Tower  Hoking  Corp,  Castte  Tower  Hoioing  icorp'  "" 

Chase  Manhattan  Corporatkxi.  Fund  American  Enterpnses  Hokings,  Inc.,  Source  One  Mortgage  Services  Coipori 

Nonnan  Bartiam.  Marsh  &  McLennan  Conipanes.  inc.,>tenih  4  McLwi^ 
WiMiam  C.  Bauman,  Marsh  4  McLennan  Companies.  Inc.,  Marsh  &  McLennan  Companies.  Inc 
S.  Robert  Beane,  Marsh  4  McLennan  Companies,  Inc.,  Marsh  &  McLennan  Corrpanies  Inc 
Rodwy  D.  Day.  Ill,  Marsh  4  McLennan  Companies,  Inc.,  Marsh  4  McLennan  Conpanies  hit 
John  V.  Deitchman,  Marsh  4  McLennan  Companies,  Inc.,  Marsh  4  McLennan  Companies  Inc. 

Theodore  J.  Fuller,  Marsh  4  McLennan  Companies.  Inc..  Marsh  4  McLennan  Conpanies,  Inc Z 

John  W.  Gussenhoven,  Marsh  4  McLennan  Companies.  Inc.,  Marsh  4  McLennan  Conpanies  Inc  Zl 

Brian  R.  Hall,  Marsh  4  McLennan  Companies.  Inc..  Marsh  4  McLennan  Conpanies.  Inc 117 

WilSam  S.  Jennings.  Marsh  4  McLennan  Conpanies,  Inc.,  Marsh  4  McLennan  Conpanies.  Inc  ...ZZ.. 

John  P.  Keyser,  Marsh  4  McLennan  Companies,  Inc.,  Marsh  4  McLennan  Conpaniee,  Inc!  ZZZ"Z~ZZ 

Wins  T.  King,  Jr.,  Marsh  4  McLennan  Companies.  Inc.,  Marsh  4  McLennan  Conparwes.  Inc.  -  

Christine  LaSala.  Marsh  4  McLennan  Companies.  Inc.,  Marsh  4  McLennan  Conpanies  Inc 

James  W.  McElvany.  Marsh  4  McLennan  Conpanies,  Inc.,  Marsh  4  McLennan  Conpanies  Inc      " 

John  A.  McMahon.  Marsh  4  McLennan  Companies,  Inc..  Marsh  4  McLennan  Conpanies  Inc  ^ 

Gardner  M.  Mundy,  Marsh  4  McLennan  Conpanies,  Inc..  Marsh  4  McLennan  Conpanies.  Inc 

Richard  A.  Nielsen,  Marsh  4  McLennan  Companies,  Inc..  Marsh  4  McLennan  Conpanies  Inc  

Davkl  A.  Olsen,  Marsh  4  McLennan  Companies,  Inc.,  Marsh  4  McLennan  Conpanies  Inc.  

Alan  G.  Page,  Marsh  4  McLennan  Companies,  Inc.,  Marsh  4  McLennan  Conpanies,  Inc  "Z      Z 

Thomas  G.  Patzau,  Marsh  4  McLennan  Conpar^es,  Inc.,  Marsh  4  McLennan  Conpanies,  Inc 
Joseph  P.  Piatt,  Jr.,  Marsh  4  McLennan  Conpanies,  Inc.,  Marsh  4  McLennan  Conpanies',  Inc 

Joseph  D.  Roxe,  Marsh  4  McLennan  Companies,  Inc.,  Marsh  4  McLennan  Conpanias.  Inc  

GeraM  R.  Swanson.  Marsh  4  McLennan  Companies,  Inc..  Marsh  4  McLennan  Conpariies,  Inc  ."."."" 
Richard  E.  VaNiere.  Marsh  4  McLennan  Companies,  Inc.,  Marsh  4  McLennan  Conpanies,  Inc 
Rufus  J.  Williams,  III,  Marsh  4  McLennan  Companies.  Inc..  Marsh  4  McLennan  Companies  Inc 

Autodesk.  Inc..  Softdesk,  Inc..  Sofldesk.  Inc '  '" 

Jacor  Communteatkxi.  Inc.  Edward  F.  McLaughlin,  EFM  Media  Managemijii'pjiiii'iitedii"iiii^"4"E^^ 

First  Date  Corporation,  Douglas  B.  Bosch,  Consumer  Credit  Associales,  Inc 

Media  General,  Inc,  Scudder  Family  Voting  Trust  for  ANI,  Garden  State  Newspapers  Inc 

The  Walt  Disney  Company,  Paul  Allen.  Starwave  Corporatkxi 

Pride  Petroleum  Servtoes,  Inc.,  Noble  Drilling  Corporatkxi.  Nobte  Driiikig  Corpoi«ion  ""!""!.""" 

John  E.  and  Elaine  A  Feltowes,  James  K.  Sankey.  Alpha  Enterprises.  Inc.  ..." „ ZZZZ. 

Joseph  M.  FieW.  Westinghouse  Electnc  Corporatkxi.  Groip  W  Broadcasting,  inc „ 

Westinghouse  Etectric  Corporatkxi,  Joseph  M.  FiekJ.  Entertakwient  Commuiitoatkxw.  Inc. """.."  " 
U.S.  Office  Products  Company.  The  Walt  Disney  Company.  ChidcrafI  Educaikxi  Corp7Bird-lr>+<«id  W^odworio" 
Inc ^ 

NGC  Corporation.  The  Dow  Chemeal  C^i^vai^"D^^Ei^"\i^ 

Rolls-Royce  pte.  LucasVarity  pte.  Geared  Systems.  Inc 


PMNNo. 


97-1492 
97-1500 
97-1501 
97-1502 
97-1507 
97-1508 
97-1511 
97-1513 
97-1540 
97-1543 
97-1545 
97-1418 
97-1452 
97-1453 
^7-1495 
97-1503 
97-1509 
97-1510 
97-1544 
97-1548 
97-1549 
97-1553 
97-1556 
97-1564 
97-1566 
97-1566 
97-1571 
97-1379 
97-1390 
.  97-1474 
97-1475 
97-1493 

97-1506 

97-1514 

97-1515 

97-1516 

97-1517 

97-1518 

97-1519 

97-1520 

97-1521 

97-1522 

97-1523 

97-1524 

97-1525 

97-1526 

97-1527 

97-1528 

9^1529 

97-1530 

97-1531 

97-1532 

97-1533 

97-1534 

97-1535 

97-1536 

97-1537 

97-0935 

97-1496 

97-1557 

97-1559 

97-1572 

97-1576 

97-1579 

97-1580 

97-1581 

97-1582 
97-1583 
97-1564 


Date  termi- 
nated 


03/21/97 
03/21/97 
03«1/97 
03/21/97 
03/21/97 
03/21/97 
03/21/97 
03/21/97 
03/21/97 
03/21/97 
03/21/97 
03/24/97 
03/24/97 
03/24/97 
03/24/97 
03/24«7 
03/24/97 
03/24/97 
03/24/97 
03/24/97 
03/24/97 
03/24/97 
03/24/97 
03/24/97 
03/24/97 
03/24/97 
03/24/97 
03/25/97 
03/25/97 
03/25/97 
03/25/97 
03/25/97 

03/26/97 

03/26/97 

03/26/97 

03/26/97 

03/26/97 

03«6/97 

03/26/97 

03/26/97 

03/26/97 

03^26/97 

03/26/97 

03/26/97 

03/26/97 

03/26/97 

03/26«7 

03/26/97 

03/26/97 

03/26/97 

03/26/97 

03/26/97 

03/26/97 

03/26/97 

03/26/97 

03/26/97 

03/26/97 

03/28/97 

03/28/97 

03/28/97 

03/26/97 

(30/28/97 

03/28/97 

03/28/97 

03/28/97 

03/28/97 

03/28/97 
03/28«7 
03/28/97 
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Name  of  aoquihng  person,  name  of  acquired  person,  name  of  acquired  entity 


PMNNo. 


Datetemii- 
-nated 


Calpirw  Corporation,  Enron  Corporatioa  EnrorVDominion  Cogen  Corporation „ 

Cox  Enterprises,  Inc.,  El  Dorado  Communcations,  Inc.,  El  Dorado  Communeations,  Inc 

Deseret  Managemert  Corporation,  Westinghouse  Electric  Corporation,  Group  W  Broadcasting,  Inc 

Mr.  Ke<l^  Rupert  Mudoch,  The  News  Corporation  Limited,  an  Australian  company,  The  News  Corporation  Limited, 

an  Australian  company 

Reliance  Steel  &  Aluminum  Co.,  Nashvfle  Steel  Corporation,  AMI  Metals,  Inc „ 

Frar*  M.  Late,  David  E.  Cultver,  Fretiird  Investmerrts.  Inc.:  Culiver  InfirM,  Inc 

Clear  Channel  Communications,  Ptiiip  D.  Marella,  Plmacie  Broadcasting  Company,  Inc. 

Granite  Construction  Incorporated,  TIC  Holdings,  Inc.,  TIC  Holdings,  Inc 

Just  For  Feet,  Inc.,  Bruce  E.  arxt  Emily  A.  Mommsen,  Imperial  Acquisition  Corporation  

United  Auto  Qnxip,  Inc.,  Gary  W.  Hanna,  Gary  Hanra  Nissan,  Inc 


97-1586 
97-1592 
97-1594 

97-1595 
97-1596 
97-1597 
97-1610 
97-1614 
97-1615 
97-1618 


03/28/97 
03/28«7 
03/28/97 

03/28/97 
03/28/97 
03/28/97 
03/28/97 
03/28/97 
03/28/97 
03/28/97 


FOR  FURTHER  MFORMATKM  CONTACT: 
Sandra  M.  Peey  or  Parcellena  P. 
Fielding.  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580.  (202)  326-3100. 

By  Direction  of  the  Commission. 
DmsMS.  Clerk. 
Secretory. 
[FR  Doc.  97-8796  Filed  4-4-97;  8:45  ami 


FEDERAL  TRADE  COMMISSION 


|FI»  No.  902-822^ 


2943174  CMMdi  Inc.  Atoo  (Vb/a  IMImI 
ilM^arch  Canlir,  Inc.;  Analysto  To  AM 
Public  CoflfNiMnt 

AOBICV:  Federal  Trade  Commissicm. 
ACTION:  Propoeed  consent  agreement 


In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
un&ir  methocLi  of  competition,  this 
consent  agreement,  accepted  subiect  to 
final  Commission  approval,  would 
prohibit,  amcmg  other  things,  the 
Quebec-based  comp>any  and  its 
president  from  making  health  benefits, 
parfbrmanca,  or  efficacy  claims 
regarding  the  "Svelt-PATCH"  or  any 
other  drug  or  device  unless,  at  the  time 
the  representation  is  made,  the 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation,  and  from 
misre{Hesenting  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test  or  study.  In 
addition,  the  proposed  consent 
agreement  would  require  the 
respondents  to  pay  $375,000  in 
consiuner  redress  or  disgorgement. 

DATES:  Comments  must  be  received  on 
or  before  Jxme  6, 1997. 


ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159. 6th  St.  and  Pa.  Ave.,  N.W., 
Washington.  D.C.  20580. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Michael  Bloom  or  Ronald  Waldman, 
Federal  Trade  Commission,  New  York 
Regional  Office,  150  William  St.  13th 
Floor,  New  York.  N.Y.  10038-2603. 
(212)  264-1201  or  264-1242. 

SUPPLEMENTARY  MFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  sub)ect  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint,  an  electronic  copy  of  the  full 
text  of  the  consent  agreement  package 
can  be  obtained  from  the  FTC  Home 
page  (for  March  25, 1997).  on  the  World 
Wide  Web,  at  "http://www.ftc.gov/os/ 
actions/htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room.  Room  H-130,  Sixth  Street  and 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.0(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Propoeed  Consent  Order 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  Consent  Order 
("proposed  order")  bom  2943174 
Canada  Inc.  alao  doing  business  as 


United  Research  Center,  Inc.,  and  its 
principal,  Patrice  Runner. 

The  proposed  order  has  been  placed 
on  the  public  record  for  sixty  (60)  days 
for  receipt  of  comments  by  interested 
pereons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  sixty  (60)  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  print 
advertisements  for  proposed 
respondents'  Svelt-PATCH,  a  purported 
weight  loss  product  The  Commission's 
complaint  alleges  that  proposed 
respondents  engaged  in  deceptive 
advertising  in  violation  of  Sections  5 
and  12  of  the  FTC  Act  by  making 
unsubstantiated  claims  that:  (1)  Svelt- 
PATCH  controls  appetite;  (2)  Svelt- 
PATCH  significantly  increases  human 
metabolism;  (3)  Svelt-PATCH 
significantly  reduces  body  fat;  (4)  Svelt- 
PATCH  causes  significant  weight  loss; 
(5)  Svelt-PATCH  causes  long-term  or 
permanent  weight  loss;  and  (6)  Svelt-  . 
PATCH  lowere  serum  cholesterol  levels. 

The  complaint  further  alleges  that 
proposed  respondents  made  a  false 
claim  that  clinical  evidence  proves  that 
Svelt-PATCH  causes  usera  to  lose 
we^t 

Tne  propoeed  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent 
proposed  respondents  from  engaging  in 
similar  acts  in  the  future. 

Paragraph  I  of  the  proposed  order 
prohibits  projposed  respondents  from 
claiming  that  Svelt-PATCH  or  any  other 
product  or  program:  (1)  controls 
appetite;  (2)  increases  human 
metabolism;  (3)  reduces  body  fat;  (4) 
causes  weight  loss;  (5)  causes  long-term 
or  permanent  weight  loss;  and  (6) 
reduces  cholesterol;  (7)  provides  any 
weight  loss,  fat  loss,  weight  regulation, 
weight  control,  or  weight  maintenance 
boiefit.  unless,  at  the  time  the 
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representation  is  made,  proposed 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

Paragraph  II  of  the  proposed  order 
prohibits  proposed  respondents  from 
making  any  representation  for  Svelt- 
PATCH,  or  any  other  drug  or  device, 
about  the  health  benefits,  performance, 
or  efficacy  of  such  product  unless,  at  the 
time  the  representation  is  made, 
proposed  respondents  possess  and  rely 
upon  competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

Paragraph  III  (rf  the  proposed  order 
prohibits  proposed  respondents  from 
misrepresenting  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test,  study,  or 
study. 

Paragraphs  IV  of  the  proposed  order 
provides  that  nothing  in  thds  order  shall 
prohibit  proposed  respondents  from 
making  any  representation  p)ermitted  by 
the  Food  and  Drug  Administration. 

Paragraph  V  of  the  proposed  order 
requires  proposed  respondents  to  pay 
three  hundred  and  seventy-five 
thousand  dollars  ($375,000)  in 
consiuner  redress,  or  if  consimier 
redress  is  impracticable  or  unwarranted, 
said  money  snail  be  payable  to  the 
United  States  Treasury. 

Paragraph  VI  of  the  proposed  order 
contains  recordkeeping  requirements  for 
materials  that  substantiate,  quafify,  or 
contradict  covered  claims  and  requires 
the  proposed  respondents  to  keep  and 
maintain  all  advntisements  and 
promotional  materials  containing  any 
representation  covered  by  the  propoeed 
order.  In  addition,  paragraph  vn 
requires  distribution  of  a  copy  of  the 
consent  decree  to  current  and  futiire 
officen  and  agents.  Further,  paragraph 
Vm  provides  for  Commission 
notification  upon  a  change  in  the 
corporate  respondent.  Paragraph  DC 
reqiures  proposed  respondent  Patrice 
Runner  to  notify  the  respondents  when 
he  discontinues  his  cturent  business  or 
employment  and  of  his  affiliation  with 
certain  new  businesses  or  employment. 
The  proposed  order  also  requires  the 
filing  of  a  compliance  report  (Paragraph 
X). 

Finally,  paragraph  XI  of  the  proposed 
order  provides  for  the  termination  of  the 
order  after  twenty  jreare  tmder  certain 
dnnmistances. 

Hie  piupose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 


the  agreement  and  proposed  order  or  to 

modify  in  any  way  their  terms. 

DoaaU  S.  Clark. 

Secretary. 

(FR  Doc.  97-8801  Filed  4-4-97;  8:45  am] 

muMta  COM  9nc-^^-» 

FEDERAL  TRADE  COMMISSION 
[FHa  No.  912-322Q] 

Dean  Distributors,  inc,  «t  al.,  d/b/a 
Advanced  Health  Systems,  Cambridge 
Direct  Sales,  and  Medlbase;  Analysis 
To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
imfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  the 
California-based  companies,  which 
marifiet  low  calorie  and  very  low  calorie 
diet  (VLCD)  programs,  to  possess  a 
reasonable  basis  for  any  future  claims 
regarding  weight  loss  or  weight  loss 
maintenance,  and  to  clearly  and 
prominently  disclose  in  any 
representation  regarding  the  safety  of 
respondent's  VLCD  diet  programs  that 
ph3rsician  monitoring  is  required  to 
minimize  the  potential  for  health  risks, 
namely  development  of  gallbladder 
disease. 

DATES:  Comments  must  be  received  on 
or  before  Jime  6, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  PTC/Office  of  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave..  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Gross  or  J.  Reilly  DolanT,  FTC/H- 
200.  Washington,  DC  20580.  (202)  326- 
3319  or  326-3292. 

SUPPLEMENTARY  MFORMATKM:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  pubUc  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  page  (for  March  25, 1997),  on  the 


Worid  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW..  Washington,  DC  20580.  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  inviteid.  Such 
comments  or  views  will  be  considered 
by  the  QHnmission  and  will  be  available 
for  inspection  and  copying  at  its 
princi{>al  office  in  accordance  with 
SectiOTi  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(u)). 

Analysis  of  Propoeed  Consmt  Order 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Dean  Distributore, 
Inc.,  a  corporation  doing  business  as 
advanced  Health  Care  Systems, 
Cambridge  Direct  Sales  and  Medlbase. 
Proposed  respondent  markets  low 
calorie  and  very  low  calorie  diet 
programs  through  a  multi-level 
distribution  system  and  directly  to 
independent  physicians. 

The  propoMd  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reoepticm  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  puhlic  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  %vill  decide  whether  it 
should  withdraw  from  the  agreement  or 
make  final  the  agreement's  proposed 
order. 

The  Commission  has  alleged  that 
proposed  respondent  has  made  false 
and  unsubstantiated  claims  in  its 
advertising,  prranotional  and  sales 
materials  diat  are  likely  to  mislead 
consimiers  as  to:  (1)  the  likelihood  of 
success  in  achieving  and  mAint<iiTiing 
weight  reduction;  and  (2)  the  health  risk 
associated  with  rapid  weight  loss. 
Proposed  respondent  has  represented, 
through  consumer  endorsements,  that 
its  diet  programs  produce  successful 
results.  The  consumen  featured  in  theae 
testimonials  purportedly  achieved 
remarkable  success  in  reaching  a 
desired  weight,  and  in  changing  their 
appearance.  Hirough  these  consumer 
endorsements,  proposed  respondent  has 
represented  that  he  success  achieved  by 
such  consumers  in  reaching  their  weight 
loss  goal  reflects  the  typical  or  ordinary 
experiences  of  participants  of 
respondent's  weight  loss  programs.  The 
Commission  has  alleged  that  proposed 
respondent  had  failed  to  substantiate 
the  claim  that  the  weight  loss  success 
experienced  by  persons  featured  in 
these  testimonial  advertisements  is 
representative  of  what  consumere  will 
generally  achieve  with  the  products. 
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The  Commission  has  also  alleged  that 
proposed  respondent  has  represented 
that  the  typical  consimier  of  its  imxiucts 
and  services  is  sucx»8sful  in 
maintaining  achieved  weight  loss,  or,  at 
a  minim imi,  a  substantial  portion  of 
achieved  weight  loss,  over  time. 
Proposed  respondent  has  not  provided 
adequate  sutMtantiation  to  support 
representations  regarding  the  long-term 
efiiectiveness  of  the  weight  loss  products 
and  programs.  Furthermore,  according 
to  the  Commission's  complaint, 
proposed  respondent  has  represented 
that  its  maintenance  claims  were  based 
in  part  upon  a  valid  statistical  analysis 
of  its  customers.  However,  the 
Commissicm  has  alleged  that  the 
analysis  in  question  was  not  based  upon 
a  vahd  statistical  sample  of  proposed 
respondent's  customers. 

Finally,  the  Commissicm  has  alleged 
that  proposed  respondent  has 
represented  that  its  physician  monitored 
very-low-calohe  diet  programs  are  free 
of  serious  heahh  risks  without 
disclosing  that  physician  monitoring  is 
necessary  to  minimize  the  risk  of 
serious  health  complications  associated 
with  very- low  calorie  diet  programs. 
Further  Uie  Conunission  has  alleged  that 
in  materials  prepared  specifically  for 
physicians  of  patients  using  the  very- 
low-calorie  diets,  proposed  respondent 
failed  to  list  serious  adverse  hrath 
complications  that  have  been  associated 
with  very-low-calorie  diets. 

The  proposed  consent  order  seeks  to 
address  the  alleged  misrepresentations 
dted  in  the  accompanying  complaint  by 
requiring  proposed  respondents  to 
possess  a  reasonable  basis  for  any  futiire 
claims  regarding  weight  loss  or  weight 
loss  maintenance.  The  proposed  consent 
order  also  requires  proposed  respondent 
to  clearly  and  prominoitly  disclose  in 
any  representation  regarding  the  safety 
of  respondent's  VLCD  diet  programs 
that  physician  monitcving  is  required  to 
minimize  the  i>otential  for  health  risks, 
namely  development  of  gallbladder 
disease. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
DMaMS.Clark. 
Secntary. 
|FR  Doc  97-8799  Filed  4-4-97;  8:45  ami 


FEDERAL  TRADE  COMMISSION 
[Fie  No.  962-3172] 

Amartftt,  Inc.;  Analysis  To  Aid  Public 
Commsnt 

AOaiCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  the 
Connecticut-based  company  to  pay 
$100,000  to  the  Commission  for 
disgorgement  and  would  prohibit  the 
respcmdent  from  representing  that  the 
Fat  Burners  products,  or  any  other  food, 
drug,  or  dietary  supplement  cause 
weight  loss  or  reduce  body  fat  unless,  at 
the  time  the  representation  is  made,  it 
possesses  and  relies  upon  competent 
and  reliable  scientific  evidence  that 
substantiates  the  representation.  In 
addition,  the  pro{x»ed  consent 
agreement  would  prohibit  the 
respondent  from  using  the  trade  name 
•"Fat  Burners."  unless  it  is  used  as  part 
of  the  trade  name  "Fat  Burners  Diet, 
Exercise  and  Supplement  System"  and 
a  disclosure  statement  is  prominently 
and  clearly  placed  on  materials 
containing  that  name. 
DATES:  Comments  must  be  received  on 
or  before  June  6, 1997. 
AOORESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W.. 
Washington.  D.C  20580. 
FOR  FURTHER  MFORMATION  CONTACT: 
Jxistin  Dingfelder  or  Jeftey  Feinstein, 
FTC/S-4302,  Washington,  D.C.  20580. 
(202)  326-3017  m  326-2372. 
SUPn.BiefTARY  MFORMATKM:  Pursiiant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Conmiission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  bem 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint  An  electrtmic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  page  (for  March  25. 1997).  on  the 
Worid  Wide  Web,  at  "httpJ/ 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 


Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue. 
N.W.,  Washington,  D.C  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  AmeriFTT,  Inc.  (respondent).  The 
agreement  would  settle  a  proposed 
complaint  by  the  Commission  that 
respondent  engaged  in  unfair  or 
deceptive  acts  or  practices  in  violation 
of  sections  5(a)  and  12  of  the  Federal 
Trade  Commission  Act. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  wder. 

The  Commission's  complaint  alleges 
that  respondent  manufactured, 
advertised,  labeled,  offered  for  sale,  sold 
and  distributed  products  to  the  public, 
including  "Fat  Bumere,"  "Fast 
Bumere,"  "Improved  Formula  Fat 
Burners,"  and  "Extra  Strength  Fat 
Bumere"  (collectively,  "the  Fat  Bumere 
products"),  and  represented  that  the  Fat 
Bumera  products  cause  weight  loss  or 
reduced  body  fat.  The  Commission's 
complaint  further  alleges  that 
respondent  did  not  possess  and  rely 
upon  a  reasonable  basis  that 
substantiated  those  representations. 

The  consent  agreement  resolving 
these  allegations  prohibits  respondent 
from  representing  that  the  Fat  Bumere 
products,  or  any  other  food,  drug,  or 
dietary  supplement  cause  weight  loss  or 
reduce  body  fate  unless,  at  the  time  the 
representation  is  made,  it  possesses  and 
relies  upon  competent  and  reUable 
scientific  evidence  that  substantiates  the 
representation. 

The  agreement  further  prohibits 
respondent  from  using  the  name  "Fat 
Bumere"  or  any  other  name  that 
communicates  the  same  or  similar 
meaning  unless  the  material  containing 
the  name  clearly  and  prominenUy 
contains  the  following  disclosure: 

THE  DIETARY  SUPPLEMENT  IN  THIS 
SYSTEM  IS  FOR  NUTRmONAL  USE  ONLY 
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AND  DOES  NOT  ODNTRIBUTE  TO  WEIGHT 
LOSS  OR  LOSS  OT  BODY  FAT. 

The  agreement  also  requires 
respondent  to  pay  $100,000  to  the 
Federal  Trade  Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  any  of  their  terms. 
Donald  S.  Clark. 
Secretary. 

IFR  Doc  97-8797  Filed  4-4-97;  8:45  am] 
BajJNQ  COM  STS^^I^ 


FEDERAL  TRADE  COMMISSION 
[File  N%  972-3021] 

Bodyvvall  Inc.,  et  al.,  Also  d^a 
Bodywall  U.SJK.;  Analysis  To  Aid 
Public  Commsnt 

AQBICY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would, 
among  other  things,  require  the  New 
York-based  company  and  its  principal 
to  possess  competent  and  reliable 
scientific  evidence  to  support  any  claim 
that  any  product  causes  weight  loss, 
with  or  without  changes  in  diet  or 
exercise,  or  provides  any  weight  loss,  fat 
loss,  weight  regulation,  weight  control 
or  weight  maintenance  benefit;  and 
would  prohibit  them  fit)m  using  the 
name  "Slimming  Soles"  or  any  other 
name  in  a  manner  that  represents  that 
any  product  causes  weight  loss,  unless 
the  respondents  possess  competent  and 
reliable  scientific  evidence  that 
substantiates  the  representation.  The 
consent  agreement  also  would  prohibit 
the  respondent  from  making  any 
misrepresentations  of  the  existence, 
contents,  validity,  results,  conclusions 
or  interpretations  of  any  test,  study  or 
research,  and  from  violating  the  Mail  or 
Telephone  Order  Merchandise  Rule, 
which,  among  other  things,  requires  that 
purchasera  be  notified  if  the  products 
are  not  delivered  in  a  timely  fashion.  In 
addition,  the  consent  agreement  would 
require  the  respondents  to  pay  $100,000 
for  consumer  redress  or  disgorgement. 
DATES:  Comments  must  be  received  on 
or  before  June  6, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  DC  20580. 


FOR  FURTHER  MFORMATK3N  CONTACT: 
Richard  Cleland,  FTC/H-482, 
Washington.  D.C.  20580.  (202)  326- 
3088. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
anproval,  by  the  Conunission,  has  been 
placed  on  the  public  record  for  a  pniod 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  page  (for  March  25. 1997),  on  the 
Worid  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  bom  the  FTC 
PudUc  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington.  D.C  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Pubhc  commrait  is  invited.  Sudi 
conunents  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b){6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Body  Well,  Inc.  and 
Body  Well,  Inc's  officer,  Gerard  du 
Passage  ("respondents"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  pubUc  record.  After  sixty  (60)  days, 
the  Conunission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
Mdthdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Commission's  complaint  in  this 
matter  charges  res{>ondents  with 
deceptively  advertising  Slimming  Soles, 
insoles  worn  in  the  shoes  that 
purportedly  cause  weight  loss  through 
"reflexology,"  without  changes  in  diet 
or  exercise.  According  to  advertisements 
for  the  product,  the  Slimming  Soles 
purportedly  cause  weight  loss  by 
massaging  certain  "reflex  points"  on  the 
bottom  of  the  foot  during  the  course  of 
a  normal  day's  walking,  thereby 
stimulating  the  body's  digestive  system 
to  bum  stored  fat  and  cause  weight  loss. 


Advertisements  for  the  product 
appeared  in  news{>apers  such  as  the 
Denver  Post  and  in  tne  National 
Enquirer,  in  newspaper  inserts,  in 
magazines  such  as  Cosmopolitan  and 
Woman 's  Day  as  well  as  in  nationwide 
direct  mailings. 

The  complaint  alleges  that,  through 
the  product  name  "Slimming  Soles" 
and  the  advertisements,  respondents 
made  unsubstantiated  representations 
that  the  Slimming  Soles  cause 
significant  weight  loss;  that  the  weight 
loss  occurs  without  changes  in  diet  or 
exercise;  and  that  consumere  using  the 
Slimming  Soles  wiU  lose  13  to  16 
pounds  within  six  weeks,  without 
changes  in  diet  or  exercise.  According  to 
the  complaint,  the  ads  also  claimed. 
without  adequate  substantiation,  that 
the  consumer  testimonials  in  the  ads 
reflect  the  typical  or  ordinary 
experience  of  people  who  have  used  the 
product. 

The  complaint  also  allies  that 
respondents  falsely  represented  that 
scientific  studies  demonstrate  that  the 
Slimming  Soles  cause  significant  weight 
loss,  including  13  to  16  pounds  within 
six  weeks,  without  changes  in  diet  or 
exerdse.  In  addition,  the  complaint 
alleges  that  respondents  falsely 
represented  that  the  product  would  be 
delivered  to  purchasera  within  a 
reasonable  period  of  time.  In  fact,  the 
compliant  alleges,  in  numerous 
instances  the  Soles  sold  to  purchasers 
were  not  delivered  to  those  purchasera 
within  a  reasonable  period  of  time. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  order  requires 
respondents  to  possess  competent  and 
reliable  scientific  evidence  to  support 
any  claim  that  any  product  causes 
weight  loss,  with  or  without  changes  in 
diet  or  exercise,  causes  weight  loss  at 
any  particular  rate  or  speed,  or  within 
any  time  period,  or  provides  any  weight 
loss,  fat  loss,  weight  regulation,  weight 
control  or  weight  maintenance  benefit. 
Part  n  prohibits  respondents  from  using 
the  name  "SUmming  Soles"  or  any  other 
name  in  a  manner  that  represents  that 
any  product  causes  weight  loss,  unless 
they  possess  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

Part  m  prohibits  respondents  from 
claiming  that  the  experience 
represented  in  any  user-testimonial  m 
endorsement  of  any  food,  dietary 
supplement,  dmg,  device,  or  weight  loss 
product  or  program  represents  the 
typical  or  ordinary  exf)erience  of 
members  of  the  pubhc  who  use  the 
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product  or  program,  unless,  at  the  time, 
they  possess  and  rely  upon  comp>etent 
and  reliable  scientific  evidence 
substantiating  the  representation  or  they 
disclose,  clearly  and  prominently,  and 
in  close  proximity  to  the  testimonial  or 
endorsement,  what  the  generally 
expected  results  would  be  or  that 
consumers  should  not  expect  to 
experience  similar  results. 

Part  IV  prohibits  respondents  from 
misrepresenting  the  existence,  contents, 
validity,  results,  conclusions  or 
interpretations  of  any  test,  study  or 
research  in  connection  with  the  sale  of 
any  food,  dietary  supplement,  drug, 
device,  or  weight  loss  product  or 
program.  Part  V  prohibits  respondents 
from  violating  the  Mail  or  Telephone 
Order  Merchandise  Rule,  which,  among 
other  things,  requires  that  purchasers  be 
notified  if  the  products  are  not  delivered 
in  a  timely  fashion. 

Part  VI  requires  respondents  to 
deposit  $100,000  into  an  escrow 
account,  which  will  be  used  by  the 
Commission  to  provide  either  direct 
redress  to  purchasers  of  the  Slimming 
Soles  or  will  be  paid  to  the  United 
States  Treasury,  if  the  Commission 
determines  that  direct  redress  to 
consumers  is  wholly  or  partially 
impracticable. 

Parts  Vn  through  DC  relate  to 
respondents'  obligations  to  maintain 
and  make  available  to  the  Commission 
certain  records;  to  provide  copies  of  the 
order  to  respondents'  personnel;  and  to 
notify  the  Commission  of  structural 
changes  in  the  corporation.  Part  X 
requires  Gerard  du  Passage  to  notify  the 
Commission  if  he  leaves  his  current 
employment  or  he  affiliates  with  any 
new  business  or  employment  whose 
activities  relate  to  the  manufacturing, 
labeling,  advertising,  promotion, 
offering  for  sale,  sale  or  distribution  of 
any  dietary  supplement,  drug,  device,  or 
weight  loss  product  or  program  for 
which  any  health  or  weight  loss  claim 
is  made.  Part  XI  requires  respondents  to 
file  compliance  reports  with  the 
Coounission.  Part  XII  provides  that  the 
order  will  terminate  after  twenty  years, 
under  certain  circumstances. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark, 
Secretary. 

|FR  Doc  97-6798  Filed  4  4  07:  8:45am] 
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FEDERAL  TRADE  COMMISSION 
[FH«  No.  M2-3137] 

Quildwood  Direct  Limited,  Also  d/b/a 
Intermed  Laboratories;  Analysis  To  Aid 
Put)iic  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the  New 
York-based  company  from  representing 
that  any  product  causes  weight  loss, 
with  or  without  changes  in  diet  or 
exercise,  or  provides  any  weight  loss,  fat 
loss,  weight  regulation,  weight  control 
or  weight  maintenance  benefit,  and  from 
using  the  name  "Slimming  Insoles"  or 
any  other  name  in  a  manner  that 
represents  that  any  product  causes 
weight  loss  unless  the  respondent 
possesses  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation.  The  consent  agreement 
also  would  prohibit  the  respondent  from 
representing  that  Advance  Bio/Natural 
Research  Labs  in  a  bona  fide, 
independent  research  organization  or 
from  making  any  misrepresentations  of 
the  existence,  contents,  validity,  results, 
conclusions  or  interpretations  of  any 
test,  study  or  research  or  the  existence, 
nature,  purpose  or  activities  of  any 
organization.  In  addition,  the  consent 
agreement  would  require  the  respondent 
to  pay,  to  purchasers  of  the  Slimming 
Insoles,  $40,000  for  consumer  redress  or 
disgorgement,  with  that  liability  being 
suspended  upon  payment  of  $7,500 
once  the  order  becomes  final. 
DATES:  Comments  must  be  received  on 
or  before  June  6, 1997. 
ADDRESSES:  Conunents  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Cleland,  FTC/H-482, 
Washington,  D.C.  20580.  (202)  326- 
3088. 

SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 


Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  page  (for  March  25, 1997),  on  the 
World  Wide  Web,  at    "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Anal3r8is  of  Proposed  Consent  Order 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Quildwood  Direct 
Limited  ("respondent"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  bom  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Commission's  complaint  in  this 
matter  charges  respondent  with 
deceptively  advertising  Slimming 
Insoles,  insoles  worn  in  the  shoes  that 
purportedly  cause  weight  loss  through 
"reflexology,"  without  changes  in  diet 
or  exercise.  According  to  advertisements 
for  the  product,  the  Slimming  Insoles 
purportedly  cause  weight  loss  by 
massaging  certain  "reflex  points"  on  the 
bottom  of  the  foot  during  the  course  of 
a  normal  day's  walking,  thereby 
stimulating  the  body's  digestive  system 
to  bum  stored  fat  and  cause  weight  loss. 
Advertisements  for  the  product 
appeared  in  newspapers  such  as  the 
Washington  Post,  New  York  Post, 
Denver  Post  and  St.  Louis  Post,  in 
newspaper  inserts,  in  magazines  such  as 
American  Women,  Soap  Opera  Update 
and  Woman's  Own  as  well  as  in 
nationwide  direct  mailings. 

The  complain!  alleges  tnat,  through 
the  product  name  '-Slimming  Insoles" 
and  the  advertisements,  respondent 
made  unsubstantiated  representations 
that  the  Slimming  Insoles  cause 
significant  weight  loss  and  that  the 
weight  loss  occurs  without  changes  in 
diet  or  exercise.  According  to  the 
complaint,  the  ads  also  claim,  Mdthout 
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adequate  substantiation,  that 
testimonials  from  consumers  appearing 
in  the  ads  reflect  the  typical  or  ordinary 
experience  of  people  who  have  used  the 
product. 

The  complaint  also  alleges  that 
respondent  falsely  represented  that 
scientific  studies  demonstrate  that  the 
Slimming  Insoles  cause  significant 
weight  loss  without  changes  in  diet  or 
exercise.  In  addition,  the  complaint 
alleges  that  respondent  falsely 
represented  that  an  organization  named 
Advanced  Bio/Natural  Research  Labs  is 
a  bona  fide,  independent  research 
organization  that  has  published  a  report 
containing  the  results  of  valid, 
independent  testing  of  the  Slimming 
Insoles. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  order  requires  respondent 
to  possess  competent  and  reliable 
scientific  evidence  to  support  any  claim 
that  any  product  causes  weight  loss, 
with  or  without  changes  in  diet  or 
exercise,  or  provides  any  weight  loss,  fat 
loss,  weight  regulation,  weight  control 
or  weight  maintenance  benefit.  Part  II 
prohibits  respondent  from  using  the 
name  "Slimming  Insoles"  or  any  other 
name  in  a  manner  that  represents  that 
any  product  causes  weight  loss,  unless 
respondent  possesses  competent  and 
reliable  scientific  evidence  that 
substantiates  the  representation. 

Part  m  prohibits  respondent  from 
claiming  Uiat  the  experience 
represented  in  any  user-testimonial  or 
endorsement  of  any  food,  dietary 
supplement,  drug,  device,  or  weight  loss 
product  or  program  represents  the 
typical  or  ordinary  experience  of 
members  of  the  public  who  use  the 
product,  unless,  at  the  time,  respondent 
possesses  and  relies  upon  compiatent 
and  reliable  scientific  evidence 
substantiating  the  representation  or 
respondent  discloses,  clearly  and 
prominenUy,  and  in  close  proximity  to 
the  testimonial  or  endorsement,  whiat 
the  generally  expected  results  would  be 
or  that  consumers  should  not  expect  to 
experience  similar  results. 

Part  IV  prohibits  respondent  from 
representing  that  Advance  Bio/Natural 
Research  Labs  is  a  bona  fide, 
independent  research  organization  or 
that  it  has  published  a  report  containing 
the  results  of  valid,  independent  testing 
of  any  product.  Part  V  prohibits,  in 
connection  with  tbe  sale  of  any  food, 
dietary  supplement,  drug,  device  or 
weight  loss  product  or  program, 
misrepresentations  of  the  existence, 
contents,  validity,  results,  conclusions 


or  interpretations  of  any  test,  study  or 
research  or  the  existence,  nattire. 
purpose  or  activities  of  any 
organization. 

Part  VI  requires  respondent  to  deposit 
$40,000  into  an  escrow  accoimt.  which 
will  be  used  by  the  Commission  to 
provide  either  direct  redress  to 
purchasers  of  the  Slimming  Insoles  or 
will  be  paid  to  the  United  States 
Treasury,  if  the  Commission  determines 
that  direct  redress  to  consumers  is 
wholly  or  partially  impracticable.  The 
order  suspends  the  full  $40,000  liability, 
however,  provided  that  respondent  pwys 
$7,500  to  the  Conmiission  no  later  than 
the  date  the  order  becomes  final.  The 
full  $40,000  becomes  due,  however, 
should  respondent  tlefault  in  making 
the  $7,500  payment.  In  addition,  the 
Commission's  acceptance  of  the  order  is 
expressly  premised  upon  financial 
statements  and  related  documents 
provided  by  the  respondent,  and  the 
Conmiission  Reserves  the  right  to  re- 
open the  proceeding  to  determine  if  the 
financial  information  provided  by 
respondent  contains  any  material 
misrepresentations  or  omissions.  If  the 
Commission  determines  that  there  are 
any  material  misrepresentations  or 
omissions  in  the  fiaancial  information 
provided,  then  the  full  $40,000  becomes 
due  and  payable. 

Parts  vn  through  X  relate  to 
respondent's  obligations  to  maintain 
and  make  available  to  the  Commission 
certain  records;  to  provide  copies  of  the 
order  to  respondent's  personnel;  to 
notify  the  Commission  of  changes  in 
corporate  structure;  and  to  file 
compliance  reports  with  the 
Commission.  Part  XI  provides  that  the 
order  will  terminate  after  twenty  years, 
imder  certain  drcimistances. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark. 
Secretary. 
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FEDERAL  TRADE  COMMISSION 
[File  No.  942-3237] 

KCD  Holdings,  Inc..  et  al.;  Interactive 
Medical  Technologies,  Ltd.,  et  al.; 
William  Pelzer,  Jr.;  and  William  E 
Shell.  M.D.;  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreements. 


SUMMARY:  In  settlement  of  alleged « 
violations  of  federal -iaw  prohibiting 
imfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  the  four 
consent  agreements,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the 
California-based  companies,  which 
maricet  cellulose-bile  products,  and  their 
officers  from  providing  means  and 
instrumentalities  or  substantial 
assistance  to  any  person  who  they 
know,  or  should  know,  is  making  any 
false  or  unsubstantiated  benefit, 
performance,  efficacy  or  safety  claim  for 
any  weight  loss,  fat  or  cholesterol 
reduction  product  or  program.  The 
consent  agreements  would  require  KCD, 
KCD  Holdings  and  Richards  to  pay 
$150,000  in  consxmier  redress,  in 
thirteen  installments  over  a  p>eriod  of 
one  year.  Interactive  Medical  and 
Effective  Health  to  pay  $35,000  in 
consumw  redress,  and  Dr.  William  E. 
Shell,  a  former  officer  of  Interactive 
Medical  Technologies,  Ltd.,  to  pay 
$20,000  in  consumer  redress. 
DATES:  Conmients  must  be  received  on 
or  before  June  6,  1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary , 
Room  159.  6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  DC.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laureen  France  or  Nadine  Samter, 
Federal  Trade  Commission,  Seattie 
Regional  Office,  915  Second  Ave.,  Suite 
2896,  Seattle.  WA.  98174.  (202)  220- 
6350  or  220-4471. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreements  containing  a 
consent  orders  to  cease  and  desist, 
having  been  filed  with  and  accepted, 
subject  to  final  approval,  by  the 
Commission,  have  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreements,  and  the 
allegations  in  the  complaints.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  page  (for 
March  25, 1997),  on  the  World  Wide 
Web,  at  "http://www.ftc.gov/os/actions/  ' 
htm."  A  paper  copy  can  be  obtained 
from  the  FTC  Public  Reference  Room. 
Room  H-130.  Sixth  Street  and 
Pennsylvania  Avenue,  N.W.. 
Washington,  D.C.  20580,  either  in 
person  or  by  caUing.(202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
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by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rides  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Anal3rsis  of  Proposed  Consent  Orders 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  agreements  to  proposed 
consent  orders  from  KCD,  Incorporated 
("KCD"1  and  KCD  Holdings.  Inc.  ("KCD 
Holdings"),  their  former  officer,  Clark 
M.  Holcomb  ("Holcomb"),  and  their 
current  officer,  Bonnie  L.  Richards 
("Richards")  (hereinafter  "KCD 
respondents"),  their  advertising  agency 
Deerfied  Corporation  ("Deerfield"),  and 
its  owner,  Gerald  E.  Hatto  ("Hatto"). 
The  KCD  resf>ondents  market  and  sell 
an  over-the-counter  weight  loss  product, 
known  as  SeQuester,  comprised  of  fiber 
and  ox  bile.  The  product  advertisements 
have  represented  that  the  product 
reduces  the  body's  absorption  of  fat  and 
sugar  from  consumed  food,  thereby 
providing  weight  loss  and  cholesterol 
lowering  benefits.  Respondents 
Deerfield  and  Hatto  assisted  in  the 
creation  and  dissemination  of  the 
SeQuester  advertisements. 

The  Commission  has  also  accepted, 
subject  to  final  approval,  agreements  to 
proposed  consent  orders  from 
Interactive  Medical  Technologies,  Ltd. 
("IMT"),  its  wholly  owned  subsidiary. 
Effective  Health,  Inc.  ("EHI"),  William 
Pelzer,  Jr.  ( "Pelzer"),  a  former  officer  of 
IMT  and  EHI,  and  William  E.  Shell, 
M.D.  ("Shell"),  also  a  former  officer  of 
IMT  (hereinafter  "IMT  respondents"). 
These  respondents  marketed  and  sold 
an  over-the-counter  weight  loss  product, 
known  as  Lipitrol',  also  comprised  of 
fiber  and  ox  bile.  The  Lipitrol  product 
advertisements  represented  that  the 
product  reduced  the  body's  absorption 
of  fat  from  consumed  fooid,  thereby 
providing  weight  loss  and  cholesterol 
lowering  benefits.  The  IMT  respondents 
also  provided  means  and 
instrumentalities  or  substantial 
assistance  to  the  KCD  respondents' 
marketing  and  sale  of  SeQuester. 

The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  receipt  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreements  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  agreements 
and  take  other  appropriate  action  or 
make  final  the  proposed  orders 
contained  in  the  agreements. 


The  Proposed  Camplaiiits 

The  Commission's  complaint  against 
the  KCD  respondents,  Deerfield  and 
Hatto,  charges  these  respondents  with 
making  false  and  unsubstantiated 
claims,  in  advertising  and  promotional 
materials,  regarding  the  efficacy  of 
SeQuester  as  a  weight  loss,  fat  reduction 
and  cholesterol  reduction  product. 
Specifically,  the  complaint  alleges  that 
the  KCD  respondents  falsely 
represented,  expressly  or  by 
implication,  that  SeQuester  prevents  or 
significantly  reduces  the  body's 
absorption  of  fat  and  sugar  fi^m 
consumed  food.  Thejcomplaint  also 
charges  that  these  respondents  failed  to 
possess  and  rely  upoo  a  reasonable  basis 
for  these  representations.  The 
Complaint  further  alleges  that  these 
respondents  made  false  and  deceptive 
representations  that  scientific  research 
demonstrates  that  SeQuester  prevents  or 
significantly  reduces  the  body's 
absorption  of  fat  from  consumed  food 
and  causes  significant  weight  loss. 

In  addition,  the  compUant  alleges  that 
the  KCD  respondents  have  represented 
that  SeQuester  causes  significant  weight 
loss;  allows  consumers  to  eat  high-fat 
foods  without  gaining  weight;  causes 
significantly  greater  weight  loss  than 
diet  and  exercise  alone;  allows 
consumers  to  eat  high-fat  foods  without 
increasing  their  risk  of  high  cholesterol, 
clogged  arteries,  heart  disease  and  other 
health  problems  associated  with  a  high- 
fat  diet;  reduces  the  risk  of  high 
cholesterol,  clogged  arteries,  heart 
disease  and  other  problems  associated 
with  a  high-fat  diet;  and  is  beneficial 
and  safe  when  used  in  amounts 
sufficient  to  cause  diarrhea.  The 
Complaint  charges  that  these 
respondents  did  not  possess  and  rely 
upon  a  reasonable  bausis  for  these 
representations. 

The  complaint  also  alleges  that 
Deerfield  and  Hatto  have  represented, 
expressly  or  by  implication,  that 
SeQuester  causes  significant  weight 
loss;  allows  consumers  to  eat  high-fat 
foods  without  gaining  weight;  allows 
consumers  to  eat  high-fet  foods  without 
increasing  their  risk  of  high  cholesterol, 
clogged  arteries,  heart  disease  and  other 
health  problems  associated  with  a  high- 
fat  diet;  prevents  or  significantly 
reduces  the  body's  absorption  of  fat  and 
sugar  from  consumed  food;  reduces  the 
risk  of  high  cholesterol,  clogged  arteries, 
heart  disease  and  other  problems 
associated  with  a  high-fat  diet:  and 
significantly  reduces  the  body's 
absorption  of  sugar  from  consumed 
food.  The  compliant  charges  that 
Deerfield  and  Hatto  did  not  possess  and 
rely  upon  a  reasonable  basis  for  these 


representations.  The  complaint  further 
alleges  that  Deerfield  and  Hatto  falsely 
represented  that  scientific  research 
demonstrates  that  SeQuester  prevents  or 
significantly  reduces  the  body's 
absorption  of  fat  from  consumed  food 
and  causes  significant  weight  loss.  The 
compliant  also  charges  that  respondents 
Deerfield  and  Hatto  knew  or  should 
have  known  that  these  representations 
were  false  and  misleading. 

The  Commission's  complaint  against 
the  IMT  respondents  charges  IMT,  EHI 
and  Shell,  with  making  falsie  and 
unsubstantiated  advertising  claims 
regarding  the  efficacy  of  Lipitrol  as  a 
weight  loss,  fat  reduction  and 
cholesterol  reduction  product. 
Specifically,  the  complaint  alleges  that 
IMT,  EHI  and  Shell  falsely  represented, 
either  expressly  or  by  implication,  that 
Lipitrol  prevents  or  significantly 
reduces  the  body's  absorption  of  fat 
bom  consumed  food,  and  absorbs 
approximately  5.9  grams  of  fat  per  tablet 
from  consimied  food.  The  complaint 
also  charges  that  respondents  IMT,  EHI 
and  Shell  failed  to  possess  and  rely 
upon  a  reasonable  basis  for  these 
representations.  The  complaint  further 
alleges  that  these  respondents  made 
false  and  deceptive  representations  that 
scientific  research  demonstrates  that 
Lipitrol  prevents  or  significantly 
reduces  the  body's  absorption  of  fat 
from  consumed  food,  absorbs 
approximately  5.9  grams  of  fat  per  tablet 
from  consumed  food,  causes  significant 
weight  loss  and  lowers  blood 
cholesterol  levels. 

In  addition,  the  complaint  alleges  that 
respondents  IMT.  EHI  and  Shell  have 
represented  that  Lipitrol  causes 
significant  weight  loss;  lowers  blood 
cholesterol  levels;  reduces,  or  reduces 
the  risks  associated  with,  high 
cholesterol,  including  clogged  arteries, 
high  blood  pressure,  diabetes,  breast 
cancer  and  heart  disease;  causes 
significantly  greater  weight  loss  thaA 
diet  and  exercise  alone;  and  is  beneficial 
and  safe  when  taken  in  amounts 
sufficient  to  cause  diarrhea.  The 
complaint  charges  that  these 
respondents  did  not  possess  and  rely 
upon  a  reasonable  basis  for  these 
representations. 

Respondent  William  Pelzer,  Jr.  in  not 
included  in  the  above-mentioned 
allegations  because  he  had  no 
involvement  in  the  advertising, 
marketii^  or  sale  of  Lipitrol. 

In  addition,  the  complaint  charges 
that  the  IMT  respondents,  including 
respondent  Pelzer,  provided  means  and 
instrumentalities  and/or  substantial 
assistance  to  others  who  respondents 
knew  or  should  have  known  were 
making  false  and  deceptive  or 
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imsubstantiated  claims  for  the  product, 
sold  imder  the  name  SeQuester. 
Specifically,  the  complaint  alleges  that 
the  resjKjndents  Ucensed  to  KCD,  its 
holding  company,  KCD  Holdings,  those 
companies'  former  principal,  Holcomb, 
and  current  principal,  Richards,  the 
exclusive  ri^ts  to  market  the  product. 

The  complaint  alleges  that  tne  IMT 
respondents  knew  or  should  have 
known  that  the  KCD  respondents  made 
false  and  deceptive  or  unsubstantiated 
representations  similar  to  those  made 
for  Lipitrol,  in  advertisements  for 
SeQuester.  The  complaint  charges  that 
despite  the  fact  that  respondents  knew 
or  should  have  known  \hat  KCD  was 
making  the  false  and  deceptive,  and/or 
unsubstantiated  representations  in  the 
mariceting  and  sale  of  SeQuester,  the 
IMT  respondents  nevertheless  provided 
various  services  and  promotional 
materials  to  the  KCD  respondents  in 
furtherance  of  the  KCD  respondents' 
efforts  to  disseminate  these  false  claims, 
including  providing  the  KCD 
respondents  with  studies  purporting  to 
show  that  SeQuester  effectively  reduces 
the  body's  absorption  of  fat  from 
consumed  food  and  causes  significant 
weight  loss;  the  licensing  rights  to 
market  and  sell  the  product  to 
constmiers;  technical  information 
regarding  the  product;  and  various 
promotional  materials  and  information 
for  marketing  the  product. 

The  Proposed  Orders 

The  Commission  has  accepted  foiu* 
separate  consent  orders  in  this  matter. 
The  proposed  orders  contain  provisions 
designed  to  remedy  the  alleged 
violations.  The  proposed  orders  against 
respondents  KCD  Holdings,  Inc.,  KCD, 
Incorporated  and  Bonnie  L.  Richards; 
IMT  and  EHI;  and  Shell  provide  for  the 
payment  of  consiuner  redress  in 
installments  over  a  period  of  (me  year 
frt)m  the  date  the  proposed  orders 
become  final.  In  the  event  that 
constmier  redress  is  not  feasible,  the 
proposed  orders  provide  that  the  funds 
will  be  deposited  in  the  United  States 
Treasury.  In  addition,  the  proposed 
order  against  respondent  Shell  requires 
him  to  post  a  performance  bond  of 
either  $250,000  or  $1,000,000, 
depending  on  the  circumstances  of  his 
activities. 

Proposed  Consent  Order  with  the  KC3) 
Reqimidents.J)eerfield  and  Hatto 

Part  I  of  the  proposed  consent  order 
against  the  KCD  respondents,  Deerfield 
and  Hatto  bars  them  from  making 
representations  that  SeQueter  or  any 
product  or  program  prevents  or  reduces 
the  body's  absorption  of  fat  or  sugar 
from  consumed  food  unless  the 


representation  is  true  at  the  time  it  is 
made  and  is  supported  by  competent 
and  reliable  scientific  evidence. 

Part  II  of  the  proposed  consefi.t  order 
against  the  KCD  respondents.  Deerfield 
and  Hatto  prohibits  them  from 
representing  that  Sequester  or  any 

[>roduct  or  program  provides  any  weight 
oss  benefit;  causes  greater  loss  of  body 
fat  than  diet  and  exercise  alone;  allows 
consumers  to  eat  high-fat  foods  without 
increasing  their  risk  of  high  cholesterol, 
clogged  arteries,  heart  disease  or  other 
health  problems  associated  with  a  high- 
fat  diet;  or  reduces,  or  reduces  the  risk 
of,  high  cholesterol,  clogged  arteries, 
heart  disease  and  other  health  problems 
associated  with  a  high-fat  diet,  unless 
respondents  can  substantiate  these 
representations  with  competent  and 
reliable  scientific  evidence. 

Part  III  of  the  proposed  consent  order 
against  the  KCD  respondents  prevents 
them  from  representing  that  SeQuester 
or  any  product  or  program  can  be  used 
beneficially  and  safely,  in  amounts  or 
with  6w}uency  sufficient  to  cause 
diarrhea,  unless,  at  the  time  the 
representation  is  made,  they  possess 
and  rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation,  which  when 
appropriate,  must  be  competent  and 
reliable  scientific  evidence. 

Part  rv  of  the  proposed  consent  order 
against  the  KCD  respondents,  Deerfield 
and  Hatto  ban  them  from 
misrepresenting  the  existence,  contents, 
validity,  results,  conclusions  or 
interpretations  of  any  test,  study  or 
research. 

Part  V  of  the  proposed  consent  order 
against  the  KCD  respondents.  Deerfield 
and  Hatto  prohibits  them  from  making 
representations  about  the  benefits, 
performance,  efficacy  or  safety  of 
SeQuester  or  any  product  or  program 
tmless  competent  and  reliable  evidence 
substantiates  any  such  representation. 

Part  VI  of  the  proposed  consent  order 
against  the  KCD  respondents  provides 
Deerfield  and  Hatto  with  a  defense  to 
Parts  I,  n  and  V  of  the  order  if  they 
neither  knew  nor  had  reason  to  know  of 
an  inadequacy  of  substantiation  for  any 
representaticHi  covered  by  those  parts  of 
the  order;  and  a  defense  to  Part  IV  of  the 
order  if  they  neither  knew  nor  had 
reason  to  know  that  the  test,  study  or 
research  did  not  prove,  demonstrate  or 
confirm  any  representation  covered  by 
that  pari  of  the  order. 

Part  Vn  of  the  proposed  order  against 
the  KCD  respondents  requires  KCD, 
KCD  Holdings  and  Richards  to  pay 
$150,000  in  consimier  redress,  in 
thirteen  installments  over  a  period  of 
one  year.  If  consumer  redress  is 
impracticable.  Part  VII  provides  that 


these  funds  will  be  paid  to  the  United 
States  Treasury.  Part  Vn(C)  requires 
KCD.  KCD  Holdings  and  Richards  to 
provide  the  Commission  with  a  security 
interest  in  certain  property  to  insure  full 
payment  of  the  $150,000  of  consiuner 
redress. 

Parts  Vni  and  IX  of  the  proposed 
order  against  the  KCD  respondents, 
Deerfield  and  Hatto  contain  provisions 
permitting  certain  claims  that  are 
approved  for  labeling  by  the  FDA,  either 
under  the  Nutrition  Labeling  and 
Education  Act,  a  tentative  final  or  final 
monograph  or  under  any  new  drug 
application  approved  by  the  FDA. 

Parts  X,  XI,  Xn,  Xm  and  XIV  of  the 
proposed  order  against  the  KCD 
respondents,  Deerfield  and  Hatto 
contain  compliance  reporting  provisions 
requiring  resp>ondents  to:  retain  records 
that  bear  on  their  compliance  with  the 
order,  distribute  copies  of  the  order  to 
those  persons  having  responsibility  with 
respect  to  the  subject  matter  of  the 
order;  notify  the  Commission  of  any 
changes  in  the  structure  of  the  corporate 
respondents  that  may  affoct  their 
compliance  obligations  imder  the  order, 
or  any  changes  in  the  business 
affiliations  of  the  individual 
respondents:  and  report  to  the 
Commission  their  compliance  with  the 
terms  of  the  order. 

Part  XV  of  the  proposed  order  against 
the  KCD  respondents,  Deerfield  and 
Hatto  contains  a  provision  automatically 
terminatiQg  the  order  twenty  (20)  years 
from  the  date  that  it  becomes  final. 

Proposed  Consent  Order  With  IMT, 
EHI,  Shell  and  Pelzer 

Part  I  of  the  proposed  consent  order 
against  respondents  IMT  and  EHI  bars 
them  from  making  representations  that 
LIPrrROL  or  any  weight  loss,  fat 
reduction  or  cholesterol  reduction 
product  or  program  prevents  or  reduces 
the  body's  absorption  of  fat  from 
consimied  food  or  absorbs  any  amount 
of  fet  from  consumed  food  unless  the 
representation  is  true  and  supported  by 
competent  and  reliable  scientific 
evidence.  Part  I  of  the  proposed  order 
against  respondent  Shell  contains  the 
same  bar,  but  covers  representations  for 
Lipitrol  or  any  product  or  program. 

Part  n  of  the  proposed  order  against 
respondents  IMT  and  EHI  prohibits 
them  from  representing  that  Lipitrol  or 
any  weight  loss,  fat  reduction  or 
cholesterol  reduction  product  or 
program,  or  any  food,  drug  or  dietary 
supplement,  provides  any  %veight  loss 
benefit;  lowers  blood  cholesterol  levels: 
reduces,  or  reduces  the  risks  associated 
with,  high  cholesterol,  including 
clogged  arteries,  high  blood  pressure, 
diabetes,  breast  cancer  and  heart 
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disease;  or  can  be  used,  beneficially  and 
safely,  in  amounts  or  with  frequency 
sufficient  to  cause  diarrhea,  unless 
respondents  can  substantiate  these 
representations  with  competent  and 
reliable  scientific  evidence.  Again,  the 
same  prohibition  is  contained  in  Part  II 
of  the  proposed  order  against 
respondent  Shell,  but  covers 
representations  for  Lipitrol  or  any 
product  or  program. 

Part  m  of  the  proposed  order  against 
respondents  IMT  and  EHI  prohibits 
them  from  misrepresenting  the 
existence,  contents,  validity,  results, 
conclusions  or  interpretations  of  any 
test,  study  or  research  in  connection 
with  Lipitrol  or  any  weight  loss,  fat 
reduction  or  cholesterol  reduction 
product  or  program,  or  any  food,  drug 
or  dietary  supplement.  Part  IV  of  the 
prop>osed  order  prohibits  respondents 
IMT  and  EHI  from  maidng 
representations  about  the  benefits, 
performance,  efficacy  or  safety  of 
Lipitrol  or  any  weight  loss,  fat  reduction 
or  cholesterol  reduction  product  or 
program,  or  any  food,  drug  or  dietary 
supplement  unless  comp>etent  and 
reliable  scientific  evidence  substantiates 
any  such  representation.  Parts  III  and  IV 
of  the  proposed  order  against 
respondent  Shell  are  the  same  except 
that  the  prohibitions  apply  to 
representations  for  Lipitrol  or  any 
product  or  program. 

Part  V  of  the  proposed  orders  against 
respondents  IKTT,  EHI  and  Shell,  and 
Part  I  of  the  proposed  order  against 
respondent  Pelzer,  bars  each  of  these 
respondents  from  providing  means  and 
instrumentalities  or  si^bstantial 
assistance  or  support  to  any  person  or 
entity  who  they  know  or  should  know 
is  making  any  false  or  misleading  or 
unsubstantiated  claim  for  any  weight 
loss,  fat  reduction  or  cholesterol 
reduction  product  or  program.  The 
proposed  orders  define  "assistance"  to 
include  providing:  tests,  analyses, 
studies  or  research  to  determine  the 
benefits,  performance,  efficacy  or  safety 
of  the  product  or  program;  licensing  or 
other  contractual  rights  to  market  any 
such  product  or  program;  technical 
assistance;  or  advertising,  labeling  or 
promotional  materials  for  the  marketing 
and  sale  of  any  such  product  or 
program. 

Part  VI  of  the  proposed  orders  against 
respondents  IMT,  EHI  and  Shell,  and 
Part  n  of  the  proposed  order  against 
respondent  Pelzer.  require  these 
respondents  to  monitor  business 
practices  of  certain  parties  to  whom 
they  provide  assistance.  To  the  extent 
that  any  such  party  is  engaged  in  the 
marketing  and  sale  of  any  weight  loss. 
fat  reduction  or  cholesterol  reduction 


product  or  program,  these  respondents 
must  make  an  effort  to  determine 
whether  false  or  misleading  or 
unsubstantiated  claims  are  being  made 
with  respect  to  any  such  product  or 
program.  Specifically,  these  respondents 
must  review  all  advertisements  and 
promotional  materials  and  all  tests, 
reports,  studies,  surveys, 
demonstrations  or  other  evidence  that 
any  such  fwrson  relies  upon  in  making 
any  claims  to  consumers.  In  addition, 
these  respondents  are  required  to 
terminate  their  business  relationship 
with  any  person  whom  they  know  or 
should  know  is  making  any  false  or 
misleading  or  unsubstantiated  claims. 

Part  VII  of  the  proposed  order  against 
respondents  IMT  and  EHI  requires  them 
to  pay  $35,000  in  consumer  redress  in 
three  installments  over  a  period  of  one 
year.  If  consumer  redress  is 
impracticable.  Part  VH  provides  that 
these  funds  will  be  paid  into  the  United 
States  Treasury.  Part  vn(C)  requires  IMT 
and  EHI  to  provide  the  Commission 
with  a  security  interest  in  certain 
property  to  insure  full  payment  of  the 
$35,000  of  consumer  redress. 

Part  VII(A)(1)  and  (2)  of  the  proposed 
order  against  respondent  Shell  requires 
him  to  obtain  a  performance  bond  for 
$1,000,000  before  he  markets,  sells  or 
holds  any  ownership  interest  or  official 
position  in  any  business  that  advertises 
or  sells  Lipitrol  or  any  other  weight  loss, 
fat  reduction  or  cholesterol  reduction 
product  composed  of  fiber  and  bile 
extract.  Part  VII(A)(3)  and  (4)  of  the 
proposed  order  also  requires  respondent 
Shell  to  obtain  a  performance  bond  of 
$250,000  before  he  markets,  sells  or 
holds  an  ownership  interest  or  official 
position  in  any  business  that  advertises 
or  sells  any  weight  loss,  fat  reduction  or 
cholesterol  reduction  product  or 
program  to  consumers,  other  than  his 
treatment  of  patients  in  connection  with 
his  private  medical  practice.  Parts  VII(B) 
through  (F)  require  respondent  Shell  to 
provide  a  copy  of  the  bond  to  the  FTC; 
prohibit  him  from  disclosing  the 
existence  of  the  bond  to  any  consumer; 
and  describe  the  period  during  which 
the  bond  must  remain  effective,  the 
bond's  coverage,  the  bond's  potential 
beneficiaries  and  certain  other 
administrative  requirements. 

Part  Vni  of  the  proposed  order  against 
respondent  Shell  requires  him  to  pay 
consimier  redress  in  the  amount  $20,000 
in  four  installments  over  a  period  of  one 
year.  In  the  event  that  consumer  redress 
is  impractical,  this  Part  provides  that 
these  funds  will  be  paid  into  the  United 
States  Treasury.  Part  VII(C)  requires 
Shell  to  provide  the  Commission  with  a 
security  interest  in  certain  property  to 


insure  full  payment  of  the  $20,000  of 
consumer  redress. 

Parts  Vin  and  IX  of  the  proposed 
order  against  respondents  IMT  and  EHI, 
Parts  IX  and  X  of  the  proposed  order 
against  respondent  Pelzer,  contain 
provisions  permitting  certain  claims 
that  are  approved  for  labels  by  the  FDA, 
either  under  the  Nutrition  Labeling  and 
Education  Act,  a  tentative  final  or  final 
monograph  or  under  a  new  drug 
application  approved  by  the  FDA. 

Parts  X,  XI,  Xn  and  Xffl  of  the 
proposed  order  against  respondents  IMT 
and  EHI,  Parts  XI.  XD,  Xm  and  XIV  of 
the  proposed  order  against  respondent 
Shell,  and  Parts  V,  VI,  VII  and  VIII  of  the 
proposed  order  against  respondent 
Pelzer,  contain  compliance  reporting 
provisions  requiring  these  respondents 
to:  retain  all  records  that  would  bear  on 
their  compliance  with  the  respective 
orders;  notify  the  Commission  of  any 
changes  in  the  structure  of  the  corporate 
respondents  that  may  affect  their 
compliance  obligations  under  the 
orders,  or  any  changes  in  the  business 
affiliations  of  the  individual 
respondents  relating  to  the  advertising, 
offering  for  sale,  sale  or  distribution  of 
any  weight  loss,  fat  reduction  or 
cholesterol  reduction  product  or 
program;  distribute  copies  of  the  orders 
to  those  persons  having  responsibility 
with  respect  to  the  subject  matter  of  the 
respective  orders;  and  report  to  the 
Commission  their  compliance  with  the 
terms  of  the  respective  orders. 

Part  XIV  of  the  proposed  order  against 
respondents  IMT  and  EHI,  Part  XV  of 
the  proposed  order  against  respondent 
Shell,  and  Part  IX  of  the  proposed  order 
against  respondent  Pelzer  contain  a 
provision  automatically  terminating  the 
order  twenty  (20)  years  from  the  date 
that  they  become  final. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  their  terms  in  any  way. 
Donald  S.  Oark. 
Secretary. 
(FR  Doc.  97-8802  Filed  4-4-97;  8:45  am] 
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GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board  Meeting 

AGENCY:  General  Accounting  Office. 
ACnOM:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended, 


Federal  Register  /  Vol.  62,  No.  66  /  Monday.  April  7,  1997  /  NoUces 


16591 


notice  is  hereby  given  that  the  Federal 
Accounting  Standards  Advisory  Board 
will  meet  on  Friday,  April  18, 1997, 
from  9:00  a.m.  to  4:00  p.m., in  room 
7C13  of  the  General  Accounting  Office 
building,  441  G  St.,  NW.,  Washington, 
DC. 

The  purpose  of  the  meeting  is  to 
discuss  the  following  issues:  (1)  Social 
insurance,  (2)  natural  resources,  (3) 
consolidated  stewardship  reporting,  and 
(4)  federal  mission  Property,  Plant  and 
Eqmpment  (PP&E). 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOA  FURTHER  INFORMATION  CONTACT: 
Wendy  Comes,  Executive  Director,  441 
G  St.,  NW.,  Room  3B18,  Washington,  DC 
2C548  {note  new  address,  effective  April 
7)  or  call  (202)  512-7350. 

Aodiority:  Federal  Adviaary  Committee 
Act  Pub.  L  No.  92-463,  Section  10(aK2),  86 
Stat.  770,  774  (1972)  (current  version  at  5 
U.S.C  app.  sectkM  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 

Dated:  April  1,1997. 
Wendy  M.  Caam, 
Executive  Director 

jFR  Doc.  97-«710  Filed  4  4  07;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Proposed  Collections: 
Comment  Reqiiest 

The  Department  of  Health  and  Himian 
Services,  Office  of  the  Secretary  will 
periodically  publish  simomaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A>of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Projects:  Voluntary 
Customer  Surveys  to  Implement 
Executive  Order  12862  in  the  Public- 
Health  Service — Extension — 0937- 
0201— The  Public  Health  Service  is 
conducting  numerous  customer-related 
stirveys  under  this  approved  collection 
of  information.  Activities  for  which  an 
extension  of  OMB  approval  will  be 
requested  are  as  follows:  (A)  The  Smoke 
Free  Kids  Campaign  in  the  Office  of 
Public  Health  and  Science  (OPHS)  is 
conducting  an  on-line  customer 
feedback  survey  pertaining  to  products 
and  information  offered  by  the  Web  site. 
An  estimated  5,000  annu^  resfmndents 
(Web  site  visitors  who  order  a  product) 
will  spend  1.5  minutes  per  response  for 
a  total  aimual  burden  of  125  hours.  (B) 
The  Food  and  Drug  Administration 
(FDA)  will  stirvey  physicians  and  allied 
health  professionals  on  their  satistaction 
with  the  FDA  Medical  Bulletin.  An 
estimated  1,200  annual  respondents  will 
spend  ten  minutes  per  response  for  a 
total  annual  burden  of  200  hours.  (C) 
The  FDA  will  survey  mammography 
facilities  to  gather  information  about  the 
existing  inspection  process  as  it  is 
perceived  by  the  facilities.  An  estimated 
1039  respondents  will  spend  15  minutes 
per  response  for  a  total  annual  burden 
of  260  hours.  (D)  The  Center  for  Disease 
Control  (CDC)  will  survey  users  of  the 
National  Center  for  Health  Statistics 
(NCHS)  Internet  HcMnepage  to  assess 
user  satisfaction  with  the  Internet  site. 
An  estimated  5,400  annual  respondents 
will  spend  seven  minutes  per  response 
for  a  total  annual  burden  of  630  hours. 
(E)  CDC  is  stirveying  state  health 
departments  about  the  quality  of 
technical  assistance  received  for 
violence  prevention.  The  50  states  will 
spend  45-60  minutes  per  response  for  a 
total  burden  of  43  hours.  (F)  The  Agency 
for  Health  Care  Policy  and  Research 
(AHCPR)  is  conducting  a  customer 
satisfaction  survey  of  Uie  recipients  of 
AHCPR  publications.  On  average,  there 
will  be  12,300  annual  respondents  at  ten 
minutes  per  response  for  a  total  annual 
burden  of  2.050  hours.  (G)  AHCPR  is 
conducting  a  survey  of  customer 
opinions  on  the  information  offered 
through  the  AHCPR  Web  Site.  An 
estimated  500  annual  re^>ondents  will 
spend  seven  minutes  per  response  for  a 
total  annual  burden  of  59  hours.  (H) 
AHCPR  will  conduct  a  survey  of  the 
customers  of  the  AHCPR  Publications 
Clearinghouse  to  measure  customer 
perception  of  service  quality.  An 
estimated  7,500  respondents  will  spend 
two  minutes  per  response  for  a  totd 


burden  of  250  hours.  (I)  AHCPR  wrill 
conduct  a  survey  of  physicians  and 
nurses  regarding  the  use  of  AHCPR 
Clinical  Practice  Guidelines.  Roughly  80 
res]x>ndents  will  spend  30  minutes  per 
response  for  a  total  burden  of  40  hours. 
[J]  AHCPR  will  conduct  a  survey  to 
assess  the  usage  of  the  (Quality 
Measurement  Network  (QMNet).  An 
estimated  100  resp<Hidents  will  spend 
23  minutes  per  response  for  a  total 
annual  burden  of  39  hours.  (K)  The 
National  Library  of  Medicine  (NLM) 
will  conduct  an  online  survey  of  its 
World  Wide  Web  site  customere  to 
determine  user  satisfection  with  the 
content  and  format  of  the  site.  500 
resp>ondents  will  spend  three  minutes 
per  response  for  a  total  burden  of  25 
hours.  (L)  NLM  will  conduct  an 
interactive  voice  response  survey  of 
their  National  Network  of  Libraries  of 
Medicine  member  libraries  to  ascertain 
satisfoction  with  the  Web  site.  An 
estimated  3902  respondents  will  spend 
three  minutes  per  response  for  a  total 
burden  of  196  hours.  (M)  NLM  will 
conduct  a  survey  of  the  users  of  its 
Reference  and  MEDLARS  telephone 
service  desks  to  assess  customer 
satisfaction  with  the  individual 
interactions  they  have  had  with  the 
customer  service  desk  staff.  Roughly  413 
respondents  will  spend  three  minutes 
per  response  for  a  total  burden  of  21 
houra.  (N)  The  National  Cancer 
Institute's  (NQ)  International  Cancw 
Information  Center  is  surveying 
Information  Associates  Program 
members  to  determine  user  satisfaction 
with  NQ's  cancer  information  products. 
4,400  respondents  will  spend  18 
minutes  per  response  for  a  total  burden 
of  1,320  houra.  (O)  The  National 
Institutes  of  Health  (NIH)  is  conducting 
a  stirvey  of  research  grant  applicants  tO 
determine  their  satisfaction  with  the 
grant  application  and  review  process. 
Approximately  2215  respondents  will 
spend  30  minutes  per  response  for  a 
total  burden  of  1,108  houra. 

Send  comments  to  Cynthia  Agens 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H,  Humphrey  Building,  200 
Independence  Avenue  S.W., 
Washington  DC,  20201.  Written 
comments  should  be  received  by  June  6, 
1997. 

Dated  March  27, 1997. 
Douiis  P.  Williams, 
Deputy  Assistant  Secretary,  Budget. 
(FR  Doc  97-6806  Filed  4-4-97;  8:45  am) 
■auNacoof  4iaa-M-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Advisory  CommittMs;  Notice 

AQBICY:  Office  of  the  Secretary,  HHS. 
ACnON:  Notice. 


r:  The  purpose  of  this  notice  is 
to  solicit  nominations  for  membership 
on  the  National  Committee  cm  Vital  and 
Health  Statistics  (NCVHS).  The  NCVHS, 
which  consists  of  18  members,  is  the 
statutory  public  advisory  body  to  the 
Department  of  Health  and  Human 
Services  in  the  area  of  health  statistics, 
health  data  standards,  health 
information  privacy  and  health 
information  policy  generally.  In  this 
capacity,  the  NCVHS  provides  advice 
and  assistance  to  the  Department  on  a 
variety  of  health  data  poUcy  and  privacy 
is*ues.J^lblic  Law  104-191,  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996,  has 
assigned  new  responsibilities  to  the 
Committee  in  health  data  standards  and 
health  information  privacy. 

Several  vacancies  are  expected  to 
occur  on  the  Committee  during  1997. 
New  members  will  be  appointed  to 
terms  of  up  to  four  years  by  the 
Secretary  firtHn  among  persons  who  have 
distinguished  themselves  in  the  fields  of 
health  statistics,  electronic  interchange 
of  health  care  information,  privacy  and 
security  of  electronic  information, 
population-based  public  health, 
purchasing  or  financing  of  health  care 
services,  integrated  computerized  health 
infcHination  systems,  health,  services 
research,  consumer  interests  in  health 
information,  health  data  standards, 
epidemiology,  and  the  provision  of 
health  services. 

In  appointing  members  to  the 
Committee,  the  Department  will  give 
close  attention  to  equitable  geographic 
distribution  and  to  minority  and  fiemale 
representation.  Appointments  will  be 
made  without  discrimination  on  the 
basis  of  age,  race,  gender,  sexual 
orientation,  HTV  status,  cultural, 
religious  or  socioeconomic  status. 
DATES:  Nominations  for  new  members 
should  include  a  letter  describing  the 
qualifications  of  the  nominee  and  the 
nominee's  current  resume  or  vitae.  The 
closing  date  for  nominations  is  May  7, 
1997.  Nominations  previously 
submitted  for  vacancies  occurring  in 
1995  and  1996  automatically  will  be 
considered  in  this  solicitation  and  need 
not  be  resubmitted. 

Nominations  should  be  sent  to  the 
person  named  below:  Jaihes  Scanlon, 
Executive  Secretary,  HHS  Data  Council, 
U.S.  E)epartment  of  Health  and  Human 
Services.  Room  440-D,  200 


Independence  Avenue  S.W., 
Washington.  D.C.  20201.  (202)  690- 
7100. 

FOR  RmTHER  MFOMIATION  CONTACT: 
James  Scanlon  (202)  690-7100 
Additional  information  about  the 
NCVHS,  including  the  charter  and 
current  roster  of  members,  is  available 
on  the  NCVHS  home  page  of  the  HHS 
website:  http://aspe.os.dhhs.gov/ncvhs/ 
index/htm. 

Dated:  March  30, 1997. 
David  Garris0D 

Dated:  Ntarch  29, 1997. 
biaceVUdedu 

Cochairpersons  HHS  Data  Council. 
IFR  Doc.  97-«805  Filed  4-*-97;  8:45  am] 
MUMQ  COM  41«1-a«^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

nN090S-nZA99 

Office  of  Put>lic  Health  and  Science; 
Announcement  of  Availat>iiity  of 
Grants  for  Adolescent  Family  Ufa 
Demonstration  Projects 

AQENCY:  Office  of  Adolescent  Pregnancy 
Programs,  Office  of  Population  Affairs, 
OPHS.  HHS. 

ACTION:  Correction  to  notice. 

SUPPLEMENTARY  INFORMATION:  In  notice 
document  97-6307,  on  March  13, 1997, 
Part  VI,  Federal  Register,  Vol.  62,  No. 
49,  Page  12031.  Column  3,  under  (2) 
Review  Under  Executive  Order  12372, 
the  date  for  State  comments  to  be 
received  by  the  Office  of  Population 
Affairs  was  incorrect.  The  date  should 
be  corrected  to  Jime  30. 1997. 

Dated:  March  25. 1997. 

Diane  J.  (Merfaiic, 

Director,  Grants  Management  Office,  Office 
of  Population  Affairs. 

IFR  Doc.  97-8803  Filed  4  4  97.  8:45  ami 

lajJNO  COM  41M-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

RtN0006-ZBOO 

Office  Of  Public  Health  and  Science; 
Announcement  of  Availability  of 
Grants  for  Adoieecent  Family  Ufa 
Demonstration  Projects 

AGENCY:  Office  of  Adolescent  Pregnancy 
Programs.  Office  of  Population  Affairs, 
OPHS.  HHS. 

ACTION:  Correction  to  notice. 

SUPPLEMENTARY  INFORMATION:  In  notice 
document  97-6308,  on  March  13, 1997. 


Part  V,  Federal  Register.  Vol.  62,  No.  49, 
Page  12027,  Column  3,  under  (2)  Review 
Under  Executive  Order  12372,  the  date 
for  State  comments  to  be  received  by  the 
Office  of  Population  Affairs  was 
incorrect.  The  date  should  be  corrected 
to  June  13, 1997. 

Dated:  March  25. 1997.       ' 
Diane  J.  Oatarfaus, 

Director,  Grants  Management  Office,  Office 

of  Population  Affairs. 

[FR  Doc.  97-8804  Filed  4-4-97;  8:45  am) 

MJJNQ  COOC  41W-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  93612-073] 

Administration  for  Native  Americans: 
Availat>nity  of  Financial  Aasistance; 
Correction 

In  notice  docimient  93612-973 
beginning  on  page  14276  in  the  issue  of 
Tuesday,  March  25, 1997,  make  the 
following  corrections: 

1.  On  page  14276  the  sentence  DATES: 
The  closing  date  for  receipt  of 
appUcations  is  May  27, 1997"  should 
read,  DATES:  The  closing  date  for 
submission  of  applications  is  May  27, 
1997." 

2.  On  page  14278  in  part  II,  in  section 
D  titled  "Eligible  Applicants",  in  the 
first  colujnn,  second  line  from  the 
bottom,  the  following  sentence.  "An 
organization  can  conclusively  establish 
that  it  meets  this  ^uirement  through  a 
signed  statement  or  resolution  stating 
that  its  duly  elected  or  appointed  board 
of  directors  are  either  Native  Americans 
or  Native  Alaslcans  or  a  copy  of  the 
organizational  charter  or  by-laws  that 
clearly  states  that  the  organization  has  a 
board  drawn  from  members  of  these 
groups"  should  read,  "To  establish 
compliance  with  the  requirement  in  the 
regulations  for  a  Board  representative  of 
the  community  applicants  should 
provide  information  establishing  that  at 
least  ninety  (90)  percent  of  the 
individuals  serving  on  a  non-profit 
appUcant's  board  fall  into  one  or  more 
of  the  following  categories:  (1)  a  current 
or  past  member  of  the  community  to  be 
served:  (2)  a  prospective  participant  or 
beneficiary  of  the  project  to  be  funded; 
or  (3)  have  a  cultural  relationship  with 
the  community  to  be  served." 
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Dated:  March  26, 1997. 
Gary  N.  Kimlile, 
Commissioner,  Administration  for  Native 


Amwicans. 

IFR  Doc  97-8729  Filed 

■aXMQ  COM  41M-ei-P 


7;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

{Progrsm  Announcement  Na  93612-071] 

Administration  for  Nathre  Americans: 
Availability  of  Financial  Assistance 

ACnON:  Annoimcement  of  availability  of 
competitive  financial  assistance  for 
projects  in  competitive  areas 
administered  by  the  Administration  for 
Native  Americans  for  American  Indians, 
Native  Hawaiian,  Alaska  Natives  and 
Native  American  Pacific  Islanders; 
Correction 

In  notice  document  93612-971 
beginning  on  page  44122  in  the  issue  of 
Tuesday,  August  27, 1996,  make  the 
following  corrections: 

1.  On  pages  44124.  44129,  44127,  and 
44132  in  section  D  titled  Eligible 
Applicants,  the  following  sentence 
repeated  on  each  of  those  pages,  "An 
organization  can  conclusively  establish 
that  it  meets  this  requirement  through  a 
signed  statement  or  resolution  stating 
that  its  duly  elected  or  appointed  board 
of  directors  are  either  Native  Americans 
or  Native  Alaskans  or  a  copy  of  the 
organizational  charter  or  by-laws  that 
clearly  states  that  the  organization  has  a 
board  drawn  fitim  members  of  these 
groups"  should  read,  "To  establish 
compliance  with  the  requirement  in  the 
regulations  for  a  Board  representative  of 
the  community  applicants  should 
provide  information  establishing  that  at 
least  ninety  (90)  pwcent  of  the 
individuals  serving  on  a  non-profit 
applicant's  board  fall  into  one  or  more 
of  the  following  categories:  (1)  A  current 
or  past  member  of  the  community  to  be 
served;  (2)  a  prospective  participant  or 
beneficiary  of  the  project  to  be  funded; 
or  (3)  have  a  cultural  relationship  with 
the  community  to  be  served." 

Dated:  March  26, 1997. 
Gary  N.  Kimble. 

Commissioner,  Administration  for  Native 

Americans. 

(FR  Doc.  97-8733  Filed  4  4  97;  8:45  am) 

HLUNQ  COM  ini  fi  r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 
[Docl(etNo.97M-0124] 


identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 


COOK  OB/QYN®;  Humanitarian  Device 
Exemption  Approval  of  liarrison  Fetal 
Bladder  Stent  Set  (Lowery 
Modification) 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  humanitarian  device 
exemption  (HDE)  application  by  COOK 
OB/GYN®,  Spencer,  IN,  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  of  the  Harrison  Fetal  Bladder 
Stent  Set  (Lowery  Modification). 
DATES:  Petitions  for  administrative 
review  by  May  7, 1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  simunary  of  safety  and  probable 
benefit  and  petitions  for  administrative 
review  should  be  submitted  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna-Bea  Tillman,  Center  for  Devices 
and  Radiological  Health  (HFZ-470), 
Food  and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-594-1180. 

SUPPLEMENTARY  INFORMATION:  On 
November  13,  1996,  COOK  OB/GYN®. 
Spencer,  IN  47460,  submitted  to  CDRH 
an  appUcation  for  an  HDE  for  the 
Harrison  Fetal  Bladder  Stent  Set 
(Lowery  Modification).  The  device  is  a 
fetal  bladder  stent  and  is  indicated  for 
fetal  urinary  tract  decompression 
following  the  diagnosis  of  fatal 
postvesicular  ob^^ctive  uropathy  in 
fetuses  18  to  32  weeks  gestational  age. 

In  accordance  with  21  CFR 
814.116(a),  this  HDE  was  not  referred  to 
the  Obstetrics  and  Gynecology  Devices 
Panel,  an  FDA  advisory  committee,  for 
review  and  recommendation  because 
the  infonnation  in  the  HDE  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  February  14, 1997,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  finom  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and  probable 
benefit  upon  which  CDRH  based  its 
approval  is  on  file  in  the  Dockets 
Management  Branch  (address  above) 
and  is  available  frt>m  the  office  upon 
written  request  Requests  should  be 


Opportunity  for  AdrainistratiTe  Review 

Section  515  (d)(3)  of  the  act  (21  U.S.Q 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  S15(g) 
of  the  act.  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  administrative 
practice*  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
reniew.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  is8ue(s)  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  May  7, 1997.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this  ; 
document.  Received  petitioners  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  section 
520(h)  of  the  act  (21  U.S.C.  360j(h)).  21 
CFR  814.116(b),  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Directw,  Center  for 
Etevices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  February  20, 1997. 
Joaepli  A.  Levitt, 

Deputy  Director  for  Hegulations  Policy,  Center 
for  Devices  and  FadiologicaJ  Health . 
[FR  Doc.  97-8707  Filed  4-4-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Proposed  Collection;  Comment 
Request;  IHS,  Community  Health 
Representative  Acthrity  Reporting 
Sample 

summary;  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  for  opportunity 
for  60-day  public  conunent  period  on 
proposed  data  collection  projects,  the 
Indian  Health  Service  (IHS)  is 
publishing  a  summary  of  a  proposed 
information  collection  project  to  be 
submitted  to  the  OfBce  of  Management 


and  Budget  (0MB)  for  review  and 
approval. 

Proposed  Collection 

Tit/e.  0917-0010.  "IHS.  Community 
Health  Representative  Activity 
Reporting  Sample".  Type  of  Information 
Collection  Request:  A  3  year  approval 
for  reinstatement,  without  change,  of 
previously  approved  information 
collection,  0917-0010,  "MS. 
Community  Health  Representative 
Activity  Reporting  Sample",  which 
expired  02/28/97.  Need  and  Use  of 
Information  Collection:  Section  107 
"Community  Health  Representative 
(CHR)  Program"  of  the  Indian  Health 
Care  Improvement  Act,  Public  Law  100- 
713  authorizes  the  IHS  to  develop  a 

Table  1 


system  to  review  and  evaluate  the  CHR 
program.  The  information  collected  is 
used  to  review  and  evaluate  contract 
performance  (e.g.,  the  number  and  types 
of  health  services  being  provided);  to 
prepare  program  reports;  to  develop 
program  training  plans  and, 
performance  and  accreditation 
standards;  to  increase  the  efficiency  and 
effectiveness  of  the  program;  and,  to 
meet  the  management  and 
administrative  needs  of  the  CHR 
program. 

See  Table  1  below  for;  Typ)e(s)  of  Data 
Collection  Instruments,  Estimated 
Number  of  Respondents,  Number  of 
Responses  per  Respondent,  Average 
Burden  Hour  per  Response,  and  Total 
Annual  Burden  Hours. 


Data  coNectnti  mstrument 

Estimated 
No.  of  re- 
spondents 

Responses 
pef  respond- 
ent 

Average  burden  hour  per  response  * 

Total  annual 
burden  hours 

Report  o«  CHR  Activities 

1.100 

4 

0.10  hours  (6  minutes)  

6,600 

•For 


o(  understanding,  burden  hours  are  also  provided  in  actual  minutes. 


Request  for  Comments  » 

Your  written  comments  and/or 
suggestions  are  invited  on  one  or  more 
of  the  following  points:  (a)  Whether  the 
information  collection  activity  is 
necessary  to  carry  out  an  agency 
function;  (b)  whether  the  agency 
processes  the  information  collected  in  a 
useful  and  timely  fashion;  (c)  the 
accuracy  of  public  burden  estimate  (the 
estimated  amount  of  time  needed  for 
individual  respondents  to  provide  the 
requested  information);  (d)  whether  the 
mcrthodology  and  assimiptions  used  to 
determine  the  estimate  are  logical;  (e) 
ways  to  enhance  the  quaUty.  utility,  and 
clarity  of  the  information  being 
collected;  and  (f)  ways  to  minimize  the 
public  burden  through  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Send  Comments  and  Requests  For 
Further  Information:  Send  your  written 
comments,  requests  for  more 
information  on  the  proposed  project,  or 
requests  to  obtain  a  copy  of  the  data 
collection  instrument  and  instructions 
to:  Mr.  Lance  Hodahkwen,  Sr,  IHS 
Reports  Clearance  Officer.  12300 
Xwinbrook  Parkway.  Suite  450. 
Rockville.  MD  20852-1601.  or  call  non- 
toU  free  (301)  443-0461.  fax  (301)  443- 
1522.  or  send  your  E-mail  requests, 
comments,  and  return  address  to 
lhodahkw@smtp.ihs.gov. 

Comment  Due  Date:  Your  comments 
regarding  this  information  collection  are 


best  assured  of  having  their  full  effect  if 
received  on  or  before  June  6. 1997. 

Dated:  March  31. 1997. 
Michael  H.  Truiillo. 

Assistant  Surgeon  General  Director 

(FR  Doc.  97-6706  Filed  4-4-97;  8:45  am] 

HLUNQ  COOS  41W-1»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health  (NIH) 

National  Institute  on  Aging;  Notice  of 
Meeting  of  the  Board  of  Scientific 
Counselors,  National  Institute  on 
Aging 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Institute  on  Aging,  May  5-7, 1997  to  be 
held  at  the  Gerontology  Research 
Center.  Baltimore.  Maryland.  On 
Tuesday.  May  6,  the  meeting  will  be 
open  to  the  public  for  the  review  of  the 
Laboratory  of  Molecular  Genetics  from 
8:20  a.m.  until  12:00  noon;  and  from 
1:00  until  4:00  p.m.  On  Wednesday. 
May  7.  the  meeting  will  be  open  to  the 
public  for  the  review  of  the  Laboratory 
of  Personality  and  Cognition  from  8:30 
until  11:40  a.m.  and  from  12:30  to  3:40 
p.m.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6).  Title  5.  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463.  the 


meeting  will  be  closed  to  the  public  on 
Monday.  May  5,  from  8:00  p.m.  to 
recess;  Tuesday.  May  6,  from  4:00  to 
5:00  p.m.;  and  Wednesday.  May  7.  from 
3:40  p.m.  until  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  programs  and  projects 
conducted  by  the  National  Institute  on 
Aging,  (NIA),  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  June  McCann,  Committee 
Management  Officer.  NIA.  Gateway 
Building,  Room  2C218.  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892.  (301/496-9322),  will  provide  a 
simmiary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 

Dr.  Dan  L.  Longo,  Scientific  Director, 
NIA,  Gerontology  Research  Center,  4940 
Eastern  Avenue.  Baltimore.  Maryland 
21224.  will  furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Director  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health.) 
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Dated:  April  2, 1997. 
LaVcrne  Y.  Stringfield, 
Committe  Management  Officer,  NIH. 
(FR  Doc.  97-8849  Filed  4-4  97;  8:45  am] 

BtLUNQ  COOC  4140-C1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting  of 
National  Advisory  Environmental 
Health  Sciences  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Environmental 
Health  Sciences  Council,  May  19-20, 
1997.  Natcher  Building.  Conference 
Room  E.  4500  Center  Drive,  National 
Institutes  of  Health,  Bethesda," 
Maryland. 

This  meeting  will  be  open  to  the 
public  frvm  9:00  a.m.  to  approximately 
3:45  p.m.  on  May  19  for  the  report  of  the 
Director,  NIEHS.  and  for  discussion  of 
the  NIEHS  budget,  program  policies  and 
issues,  recent  legislation,  and  other 
items  of  interest.  Attendance  by  the 
public  wiU  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5  U.S.C.  and  sec.  10(d)  of  Pub,  L. 
92-463,  the  meeting  will  be  closed  to 
the  public  from  approximately  3:45  p.m. 
on  May  19  to  adjournment  on  May  20, 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Anne  Sassaman,  Director,  Division 
of  Extramural  Research  and  Training, 
and  Executive  Secretary,  National 
Advisory  Environmental  Health 
Sciences  Council.  NIEHS.  P.O.  Box 
12233.  Research  Triangle  Park.  North 
Carolina  27709,  (919)  541-7723.  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  93.113.  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Tbxicological  Research  and  Testing;  93.115, 


Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Oevel(q>ment, 
National  Institutes  of  Health.) 

Dated:  April  2, 1997. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  97-8850  Filed  4-4-97;  8:45  am) 

MUJNQ  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Ubrary  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Library  of  Medicine  Special 
Emphasis  Panel  (SEP)  meeting. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  SEP:  National  Library  of  Medicine 
Special  Emphasis  Panel. 

Dates:  April  14-15. 1997. 

Open:  April  14  from  6:00  p.m.  to  12 
midnight 

I^ace:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  Maryland 
20814. 

Purpose/ Agenda:  To  discuss  the  objectives 
of  the  Human  Brain  Project  program,  the 
progress  made  to  date,  and  die  review 
procedures  which  will  he  used  during  the 
closed  portion  of  the  meeting. 

Closed:  April  15  from  8:30  a.m.  to 
adjoununent. 

Piace:  Board  Room  of  the  National  Library 
of  Medicine.  8600  Rockville  Pike.  Bethesda. 
MD  20894. 

Contact:  Dr.  Robert  W.  Dahlen.  Chief. 
Biomedical  Information  Support  Branch,  HP. 
8600  Rockville  Pike,  Bldg.  38A,  Rm.  5S-522, 
Bethesda,  Maryland  20894.  301/496-4221. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

Purpose/ Agenda:  To  evaluate  and  review 
the  Human  Brain  Project  grant  applications. 
The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Tide  5.  U.S.C 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  conmiercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/ or  proposals,  the  disclosure 
of  which  would  constitute  a  dearly 
unwarranted  invasion  of  personal  privacy. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-879-^4edical  Library 
Assistance.  National  Institutes  of  Health.) 

Dated:  April  2. 1997. 
UVenwY.Stringfidd, 
Committee  Management  Officer,  NIH. 
[FR  Doc  97-8851  Piled  4-4-97;  8:45  am] 

■LUNQ  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Qrants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Researdi  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  27, 1997. 

Time:  9KX)  am. 

Place:  NIH,  Rockledge  2,  Room  5200,      , 
Telephone  Conference. 

Contact  Person:  Dr.  Bob  Weller,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5200,  Bethesda,  Maryland  20892  (301) 
435-1259. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  May  8, 1997. 

Time:  1:30  p.m. 

Place:  NIH.  Rockledge  2.  Room  4182. 
Telephone  Conference. 

Contact  Person:  Dr.  William  Branche,  Jr., 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4182.  Bethesda, 
Maryland  20892  (301)  435-1148. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
S52b(c)(4)  and  552b(cK6).  Tide  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  ptersonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337.  93.393- 
93.396,  93.837-93.844.  93.846-93.878. 
93.892.  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  April  2. 1997. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-8848  Filed  4-4-97;  8:45  am) 
MLUNO  COOC  414»41-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  mstttutas  of  Health 

Privacy  Act  of  1974;  New  System  of 
Records 

AQBICY:  National  Institutes  of  Health. 
HHS. 

ACTION:  Notification  of  a  new  system  of 
records. 


f:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
National  Institutes  of  Health  (NIH)  is 
publishing  a  notice  of  a  new  system  of 
records.  09-25-0200.  "Ginical, 
Epidemiologic  and  Biometric  Studies  of 
the  National  Institutes  of  Health  (NIH), 
HHS/NIH/OD."  This  system  notice 
serves  as  an  umbrella  system  for  most 
NIH  clinical,  epidemiologic  and 
biometric  research  studies.  Thirty-eight 
existing  NIH  system  notices  were 
subsumed  under  this  notice  (hsted  in 
the  system  notice  under  System 
Maiiager(s)).  to  reduce  the  number  and 
avoid  future  proliferation  of  like  system 
notices.  We  are  also  proposing  routine 
uses  for  this  new  system:  with  two 
exceptions,  these  routine  uses  were 
already  contained  in  the  preceding 
system  notices.  The  first  new  routine 
use  will  allow  disclosure  to  authorized 
organizations  which  provide  health 
services  to  subject  individuals  or 
provide  third-party  reimbursement  or 
fiscal  intermediary  functions.  The 
purpose  of  the  disclosure  is  to  plan  for 
or  provide  such  services,  bill  or  collect 
third-party  reimbursements.  The  second 
new  routine  use  will  allow  disclosure 
for  the  purpose  of  reporting  child,  elder, 
or  spousal  abuse  or  neglect,  or  any  other 
type  of  abuse  or  neglect  as  required  by 
State  or  Federal  law. 

DATES:  NIH  invites  interested  parties  to 
submit  comments  on  the  proposed 
internal  and  routine  uses  on  or  before 
May  7, 1997.  NIH  has  sent  a  report  of 
a  New  System  to  the  Congress  and  to  the 
Office  of  Management  and  Budget 
(OMB)  on  November  6,  1996.  This 
system  of  records  will  be  effective  40 
days  hx}m  the  date  of  publication  unless 
NIH  receives  comments  on  the  routine 
uses  which  would  result  in  a  contrary 
determination. 

AOOAESS:  Please  submit  comments  to: 
NIH  Privacy  Act  Officer,  Building  31, 
Room  1B05,  31  Center  Drive  MSC  2075, 
Bethesda,  MD  20892-2075.  301-496- 
2832. 

Comments  received  will  be  available 
for  inspection  at  this  same  address  from 
9  a.m.  to  3  p.m.,  Monday  through 
Friday. 


FOR  FURTHER  INFORMATION  CONTACT:  NIH 
Privacy  Act  Officer,  Building  31.  Room 
1B05. 31  Center  Drive  MSC  2075, 
Bethesda,  MD  20892-2075.  301-496- 
2832. 

The  numbers  listed  above  are  not  toll 
hee. 
SUPPLEMENTARY  INFORMATION:  The 

National  Institutes  of  Health  (NIH) 
proposes  to  establish  a  new  system  of 
records:  09-25-0200,  "Clinical. 
Epidemiologic  and  Biometric  Studies  of 
the  National  Institutes  of  Health  (NIH), 
HHS/NIH/OD."  This  umbrella  system  of 
records  will  be  used  by  NIH  staflT  to 
document,  track,  monitor  and  evaluate 
NIH  clinical,  epidemiologic  and 
biometric  research  activities.  This 
inclusive  system  notice  will  achieve 
agency  administrative  efficiencies, 
avoiding  confusion  created  by  the 
current  fragmented  pool  of  Institute, 
Center  and  Division  (ICD)  system 
notices.  Because  of  its  unique 
organizational  structure,  NIH  has,  over 
the  recent  decades,  experienced  a 
proliferation  of  almost  identical  system 
notices  that  differ  only  by  disease/ 
disorder  under  study  or  ICD  interest. 
This  system  notice  subsumes  thirty- 
eight  existing  system  notices  and  will 
offer  coverage  for  research  not  currently 
covered  by  an  appropriate  system 
notice.  The  consolidation  of  similar 
research  systems  of  records  into  one 
generic-type  notice  will  also  serve  the 
public  interest.  It  will  alleviate  burden 
on  the  public  associated  with  multiple 
attempts  at  notification,  access  and 
correction  of  record  information  when 
individuals  are  not  sure  which  research 
system  notice  applied  to  their  study 
participation. 

The  system  will  comprise  records 
about  individuals  as  relevant  to  a 
particular  research  study.  Examples 
include,  but  are  not  limited  to:  Name, 
study  identiBcation  number,  address, 
relevant  telephone  numbers.  Social 
Security  Number  (voluntary),  driver's 
license  number,  date  of  birth,  weight, 
height,  sex.  race;  medical,  psychological 
and  dental  information,  laboratory  and 
diagnostic  testing  results:  registries; 
social,  economic  and  demographic  data: 
health  services  utiUzation;  insurance 
and  hospital  cost  data,  employers, 
conditions  of  the  work  environment, 
exposure  to  hazardous  substances/ 
compounds;  information  pertaining  to 
stored  biologic  specimens  (including 
blood,  urine,  tissue  and  genetic 
materials),  characteristics  and  activities 
of  health  care  providers  and  educators 
and  trainers  (including  ciuriculum 
vitae);  and  associated  correspondence. 
The  amount  of  information  recorded  on 
each  individual  will  be  only  that  which 


is  necessary  to  accomplish  the  purpose 
of  the  system. 

The  records  in  this  system  will  be 
maintained  in  a  secure  manner 
compatible  with  their  content  and  use. 
NIH  and  contractor  staff  will  be  required 
to  adhere  to  the  provisions  of  the 
Privacy  Act  and  the  HHS  Privacy  Act 
Regulations.  The  System  Manager  will 
control  access  to  the  data.  Only 
authorized  users  whose  official  duties 
require  the  use  of  such  information  will 
have  regular  access  to  the  records  in  this 
system.  Authorized  users  are  HHS 
employees,  and  contractors  responsible 
for  implementing  the  research. 

Records  may  be  stored  on  index  cards, 
file  folders,  computer  tapes  and  disks 
(including  optical  disks),  photography 
media,  microfiche,  microfilm,  and  audio 
and  video  tapes.  Manual  and 
computerized  records  will  be 
maintained  in  accordance  with  the 
standards  of  Chapter  45-13  of  the  HHS 
General  Administration  Manual. 
"Safeguarding  Records  Contained  in 
Systems  of  Records."  supplementary 
Chapter  PHS  hf:45-13,  the  Department's 
Automated  Information  System  Security 
Program  Handbook,  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  PIPS  Pub. 
31). 

Data  on  computer  files  is  accessed  by 
keyword  known  only  to  authorized 
users.  Access  to  information  is  thus 
limited  to  those  with  a  need  to  know. 
Rooms  where  records  are  stored  are 
locked  when  not  in  use.  During  regular 
business  hours  rooms  are  unlocked  but 
are  controlled  by  on-site  personnel. 
Researchers  authorized  to  conduct 
research  on  biological  specimens  will 
typically  access  to  the  system  through 
the  use  of  encrypted  identifiers 
sufficient  to  link  individuals  with 
records  in  such  a  manner  that  does  not 
compromise  confidentiality  of  the 
individual.  All  authorized  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
unsupervised  office.  Depending  upon 
the  sensitivity  of  the  informiition  in  the 
record,  additional  safeguard  measures 
are  employed. 

The  routine  uses  proposed  for  this 
system  are  compatible  with  the  stated 
purposes  of  the  system.  The  first  routine 
use  permits  disclosure  of  a  record  for  an 
authorized  research  purpose  under 
specified  conditions.  The  second 
routine  use  permitting  disclosure  to  a 
congressional  office  is  proposed  to 
allow  subject  individuals  to  obtain 
assistance  fronr  their  representatives  in 
Congress,  should  they  so  desire.  Such 
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disclosure  would  be  made  only 
pursiiant  to  a  request  of  the  individual. 
The  third  routine  use  allows  disclosure 
to  the  Department  of  Justice  for  use  in 
litigation.  The  fourth  routine  use  allows 
disclosure  of  records  to  contractor, 
grantee,  experts,  consultants  or 
volunteers  who  have  been  engaged  by 
the  agency  to  assist  in  the  performance 
of  a  service  related  to  this  system  of 
records  and  who  need  to  have  access  to 
the  records  in  order  to  perform  the 
activity.  The  fifth  routine  use  allows 
disclosure  to  certain  relevant  third 
parties  (e.g.,  relatives,  prior  employees. 
Motor  Vehicle  Administration,  State 
vita  statistics  offices)  when  necessary  to 
obtain  information  on  morbidity  and 
mortality  experiences  and  to  locate 
individuals  for  follow-up  studies.  The 
sixth  routine  use  allows  disclosure  to 
tiunor  registries  for  maintenance  of 
health  statistics.  The  seventh  routine 
use  allows  the  PHS  to  inform  the  sexual 
and/or  needle-sharing  partner(s)  of  a 
subject  individual  who  is  infected  with 
the  human  immimodeficiency  virus 
(HIV)  of  their  exposure  to  HIV,  or  to 
disclose  such  information  to  State  or 
local  public  health  departments  under 
specified  circumstances.  The  eighth 
routine  use  allows  disclosure  of  certain 
diseases  and  conditions,  including 
infectious  diseases,  to  appropriate 
representatives  of  State  or  Federal 
Government  as  required  by  State  or 
Federal  law.  The  ninth  routine  use 
allows  records  to  be  disclosed  to 
authorized  organizations  which  provide 
health  services  to  subject  individuals  or 
provide  third-party  reimbursement  or 
fiscal  intermediary  functions,  for  the 
purpose  of  planning  for  or  providing 
such  services,  billing  or  collecting  third- 
party  reimbursements.  The  tenth  routine 
use  allows  disclosure  to  organizations 
deemed  qualified  by  the  Secretary. 
DHHS.  to  carry  out  quality  assessment, 
medical  audits  or  utilization  reviews. 
The  eleventh  routine  use  allows 
information  to  be  disclosed  for  the 
purpose  of  reporting  child,  elder  or 
spousal  abuse  or  neglect,  or  any  other 
typw  of  abuse  or  neglect  as  required  by 
State  or  Federal  law. 

The  following  notice  is  written  in  the 
present,  rather  than  future  tense,  in 
order  to  avoid  the  unnecessary 
expenditure  of  public  funds  to  republish 
the  notice  after  the  system  has  become 
effective. 


Dated:  October  30, 1 996. 

Anthony  L.  Itteilag, 

Deputy  Director  for  Management,  National 
Institutes  of  Health. . 

0»-25-0200 

systbiname: 

« 

Clinical,  Epidemiologic  and  Biometric 
Studies  of  the  National  Institutes  of 
Health  (NIH).  HHS/NIH/OD. 

SECUIVTY  CLASSnCATION: 

None. 

SYSTEM  LOCATION: 

Records  are  located  at  NIH  and 
Contractor  research  facilities  which 
collect  or  provide  research  data  for  this 
system.  Contractors  may  include,  but 
are  not  limited  to:  Research  centers, 
clinics,  hospitals,  imiversities,  medical 
schools,  research  institutions/ 
foundations,  national  associations, 
commercial  organizations,  collaborating 
State  and  Federal  Govenunent  agencies, 
and  coordinating  centers.  A  current  list 
of  sites,  including  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored,  is 
available  by  writing  to  the  appropriate 
Coordinator  listed  under  Notification 
Procedure. 

CATEOOMES  OF  MOIVBUALS  COVERED  BY  TNE 
SYSTBM: 

Adults  and/or  children  who  are  the 
subjects  of  clinical,  epidemiologic,  and 
biometric  research  studies  of  the  NIH. 
Individuals  with  disease.  Individuals 
who  are  representative  of  the  general 
population  or  of  special  groups 
including,  but  not  limited  to:  Normal 
controls,  normal  volunteers,  family 
members  and  relatives;  providera  of 
services  (e.g.,  health  care  and  social 
work);  health  care  professionals  and 
educators,  and  demographic  sub-groups 
as  applicable,  such  as  age,  sex. 
ethnicity,  race,  occupation,  geographic 
location;  and  groups  exposed  to  real 
and/or  hypothesized  risks  (e.g., 
exposure  to  biohazardous  microbial 
agents). 

CATEOOMES  OF  RECORDS  M  THE  SYSTBt 

The  system  contains  data  about 
individuals  as  relevant  to  a  particular 
research  study.  Examples  include,  but 
are  not  limited  to:  Name,  study 
identification  number,  address,  relevant 
telephone  numbers.  Social  Security 
Number  (voluntary),  driver's  Ucense 
number,  date  of  birth,  weight,  height, 
sex,  race;  medical,  psychological  and 
dental  information,  laboratory  and 
diagnostic  testing  results:  registries; 
social,  economic  and  demographic  data; 
health  services  utilization:  insurance 
and  hospital  cost  data,  employers, 


conditions  of  the  work  environment, 
exposure  to  hazardous  substances/ 
compounds;  information  pertaining  to 
stored  biologic  specimens  (including 
blood,  urine,  tissue  and  genetic 
materials),  characteristics  and  activities 
of  health  care  providera  and  educators 
and  trainera  (including  ciuriculum 
vitae);  and  associated  corresfKindence. 

AUTNORTY  FOR  MAJNTENANCE  OF  THE  SYSTBT 

"Research  and  Investigation," 
"Appointment  and  Authority  of  the 
Directors  of  the  National  Research 
Institutes."  "National  Cancer  Institute," 
"National  Eye  Institute,"  "National 
Heart.  Lung  and  Blood  Institute." 
"National  histitute  on  Aging."  "National 
Institute  on  Alcohol  Abuse  and 
AlcohoUsm."  "National  Institute  on 
Allergy  and  Infectious  Diseases." 
"Nati<Mial  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases," 
"National  Institute  of  Child  Health  and 
Hmnan  Development."  "National 
■  Institute  on  Deafriess  and  Other 
Communication  Disorders,"  "National 
Institute  of  Dental  Research,"  "National 
Institute  of  Diabetes,  and  EMgestive  and 
Kidney  Diseases,"  "National  Institute  of 
Drug  Abuse,"  "National  Institute  of 
Environmental  Health  Sciences," 
"National  Institute  of  Mental  Health," 
"National  Institute  of  Neurological 
Disorders  and  Stroke."  and  the 
"National  Center  for  Human  Genome 
Research,"  of  the  Public  Health  Service 
Act.  (42  U.S.C.  241.  242.  248.  281.  282. 
284,  285a,  285b,  285c.  285d.  285e.  285f, 
285g.  285h.  285i.  285j.  2851.  285m. 
285n.  285o.  285p. 285q. 287. 287b.  287c, 
289a,  289c,  and  44  U.S.C.  3101.) 

PURPOS£(S) 

To  document,  track,  monitor  and 
evaluate  NIH  clinical,  epidemiologic 
and  biometric  research  activities. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTBI,  MCLUOeiQ  CATEQ0RC8  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  e.g.,  disclosure  of  alcohol  or 
drug  abuse  patient  records  will  be  made 
only  in  accordance  with  the  restrictions 
of  confidentiality  statutes  and 
regulations  42  U.S.C.  241. 42  U.S.C    _ 
290dd-2,  42  CFR  part  2,  and  where 
applicable,  no  disclosures  will  be  made 
inconsistent  with  an  authorization  of 
confidentiality  under  42  U.S.C  241  and 
42  CFR  part  2a;  (B)  has  determined  that 
the  research  purpose  (1)  cannot  be 
reasonably  accomplished  imless  the 
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record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the 
individxial  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
natiire  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (a)  in 
emergency  circiunstances  affecting  the 
health  or  safety  of  any  individual,  (b)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  property  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  and  (Dl  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by.  these 
provisions. 

2.  Disclosure  may  be  made  to  a 
Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

3.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice  when:  (a) 
The  agency  or  any  component  thereof; 
or  (b)  any  employee  of  the  agency  in  his 
or  her  official  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or  (c)  the 
United  States  Government,  is  a  party  to 
litigation  or  has  an  interest  in  such 
Utigation,  and  by  careful  review,  the 
agency  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation  and  the  use  of  such  records  by 
the  Department  of  Justice  is  therefore 
deemed  by  the  agency  to  be  for  a 
purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records. 

4.  Disclosure  may  be  made  to  agency 
contractors,  grantees,  experts, 
consultants,  collaborating  researchers, 
or  volunteers  who  have  been  engaged  by 
the  agency  to  assist  in  the  performance 
of  a  service  related  to  this  system  of 


records  and  who  need  to  have  access  to 
the  records  in  order  to  perform  the 
activity.  Recipients  shall  be  required  to 
comply  with  the  requirements  of  the 
Privacy  Act  of  1974,  as  amended, 
pursuant  to  5  U.S.C.  552a(m). 

5.  Information  from  this  system  may 
be  disclosed  to  Federal  agencies.  State 
agencies  (including  the  Motor  Vehicle 
Administration  and  State  vital  statistics 
offices,  private  agencies,  and  other  third 
parties  (such  as  current  or  prior 
employers,  acquaintaoces,  relatives), 
when  necessary  to  obtain  information 
on  morbidity  and  mortality  experiences 
and  to  locate  individuals  for  follow-up 
studies.  Social  Security  numbers,  date 
of  birth  and  other  identifiers  may  be 
disclosed:  (1)  To  the  National  Center  for 
Health  Statistics  to  ascertain  vital  status 
through  the  National  Death  Index;  (2)  to 
the  Health  Care  Financing  Agency  to 
ascertain  morbidities;  and  (3)  to  the 
Social  Sec\uity  Administration  to 
ascertain  disabilities  and/or  location  of 
participants.  Social  Security  numbers 
may  also  be  given  to  other  Federal 
agencies,  and  State  and  local  agencies 
when  necessary  to  locating  individuals 
for  participation  in  follow-up  studies. 

6.  Medical  information  may  be 
disclosed  in  identifiable  form  to  tumor 
registries  for  maintenance  of  health 
statistics,  e.g.,  for  use  in  epidemiologic 
studies. 

7.  (a).  PHS  may  inform  the  sexual 
and/or  needle-sharing  partner(s)  of  a 
subject  individual  who  is  infected  with 
the  human  immunodeficiency  virus 
(HTV)  of  their  exposure  to  HIV,  under 
the  following  circimistances:  (1)  The 
information  has  been  obtained  in  the 
course  of  clinical  activities  at  PHS 
facilities  carried  out  by  PHS  personnel 
or  contractors;  (2)  The  PHS  employee  or 
contractor  has  made  reasonable  efforts 
to  counsel  and  encourage  the  subject 
individual  to  provide  the  information  to 
the  individual's  sexual  or  needle- 
sharing  partner(s);  (3)  The  PHS 
employee  or  contractor  determines  that 
the  subject  individual  is  unlikely  to 
provide  the  information  to  the  sexual  or 
needle-sharing  partner(s)  or  that  the 
provision  of  such  information  cannot 
reasonably  be  verified;  and  (4)  The 
notification  of  the  partnerfs)  is  made, 
whenever  possible,  by  the  subject 
individual's  physician  or  by  a 
professional  counselor  and  shall  follow 
standard  counseling  practices. 

(b).  PHS  may  disclose  information  to 
State  or  local  public  health  departments, 
to  assist  in  the  notification  of  the  subject 
individual's  sexual  and/or  needle- 
sharing  partner(s),  or  in  the  verification 
that  the  subject  individual  has  notified 
such  sexual  or  needle-sharing  partner(s). 


8.  Certain  diseases  and  conditions, 
including  infectious  diseases,  may  be 
reported  to  appropriate  representatives 
of  State  or  Federal  Government  as 
required  by  State  or  Federal  law. 

9.  Disclosure  may  be  made  to 
authorized  organizations  which  provide 
health  services  to  subject  individuals  or 
provide  third-party  reimbursement  or 
fiscal  intermediary  functions,  for  the 
purpose  of  planning  for  or  providing 
such  services,  billing  or  collecting  third- 
party  reimbursements. 

10.  The  Secretary  may  disclose 
information  to  organizations  deemed 
qualified  to  carry  out  quality 
assessment,  medical  audits  or 
utilization  reviews. 

11.  Disclosure  may  be  made  for  the 
purpose  of  reporting  child,  elder  or 
spousal  abuse  or  neglect  or  any  other 
type  of  abuse  or  neglect  as  required  by 
State  or  Federal  law. 

POUCICS  AMD  PfUCnCCS  FOn  STOMNGi, 
RrnUEVMQ,  ACCESSMQ,  RETAMMQ,  AND 
CMSPOSMQ  OF  HECOnOS  M  THE  SYSTBfi: 

troRAQC: 

Records  may  be  stored  on  index  cards, 
file  folders,  computer  tapes  and  disks 
(including  optical  disks),  photography 
media,  microfiche,  microfilm,  and  audio 
and  video  tapes.  For  certain  studies, 
factual  data  with  study  code  numbers 
are  stored  on  computer  tape  or  disk, 
while  the  key  to  personal  identifiers  is 
stored  separately,  without  factual  data, 
in  pa{>er/computer  files. 

RETWEVABaJTY: 

During  data  collection  stages  and 
follow-up,  retrieval  is  by  personal 
identifier  (e.g.,  name,  Social  Security 
Number,  medical  record  or  study 
identification  number,  etc.).  During  the 
data  analysis  stage,  data  are  normally 
retrieved  by  the  variables  of  interest 
(e.g.,  diagnosis,  age,  occupation). 

SAFEQUAIUW: 

1.  Authorized  Users:  Access  to 
identifiers  and  to  link  files  is  strictly 
limited  to  the  authorized  personnel 
whose  duties  require  such  access. 
Procedures  for  determining  authorized 
access  to  identified  data  are  established 
as  appropriate  for  each  location. 
Personnel,  including  contractor 
personnel,  who  may  be  so  authorized 
include  those  directly  involved  in  data 
collection  and  in  the  design  of  research 
studies,  e.g.,  interviewers  and 
interviewer  supervisors;  project 
managers;  and  statisticians  involved  in 
designing  sampling  plans.  Other  one- 
time and  sf>ecial  access  by  other 
employees  is  granted  on  a  need-to-know 
basis  as  specifically  authorized  by  the 
system  manager. 
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Researchers  authorized  to  conduct 
research  on  biologic  specimens  will 
typically  access  the  system  through  the 
use  of  encrypted  identifiers  sufficient  to 
link  individuals  with  records  in  such  a 
manner  that  does  not  compromise 
confidentiality  of  the  individual. 

2.  Physical  Safeguards:  Records  are 
either  stored  in  lodced  rooms  during  off- 
duty  hours,  locked  file  cabinets,  and/ or 
secured  computer  facilities.  For  certain 
studies,  personal  identifiers  and  link 
files  are  separated  and  stored  in  locked 
files.  Computer  data  access  is  limited 
through  the  use  of  key  words  known 
only  to  authorized  personnel. 

3.  Procedural  Safeguards:  Collection 
and  maintenance  of  data  is  consistent 
%vith  legislation  and  regulations  in  the 
protection  of  human  subjects,  informed 
consent,  confidentiality,  and 
confidentiality  specific  to  drug  and 
alcohol  abuse  patients  where  these 
apply.  When  anonymous  data  is 
provided  to  research  scientists  for 
analysis,  study  numbers  which  can  be 
matched  to  personal  identifiers  will  be 
eliminated,  scrambled,  or  replaced  by 
the  agency  or  contractor  with  random 
numbers  which  caimot  be  matched. 
Contractore  who  maintain  records  in 
this  system  are  instructed  to  make  no 
further  disclosure  of  the  records. 
Privacy  Act  requirements  are 
specifically  included  in  contracts  for 
survey  and  research  activities  related  to 
this  system.  The  OHS  project  directors, 
contract  officers,  and  project  officers 
oversee  compliance  with  these 
requirements.  Persoimel  having  access 
are  trained  in  Privacy  Act  requirements. 
Depending  upon  the  sensitivity  of  the 
information  in  the  record,  additional 
safeguard  measures  may  be  employed. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  HHS 
General  Administration  Manual  and 
Part  6,  "ADP  System  Security"  of  the 
HHS  ADP  Systems  Security  Manual. 

RETBITXM  AND  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  3000-G-3. 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Collaborative  Perinatal  Project  records 
are  retained  in  accordance  with  item 
3000-G-4,  which  does  not  allow 
records  to  be  destroyed.  William  A. 
White  Clinical  Research  Program 
medical  records  (Saint  EUzabeths 
Hospital,  NIMH)  are  retained  for  5  years 
after  last  discharge  or  upon  death  of  a 


patient  and  then  transferred  to  the 
Washington  National  Records  Center, 
where  they  are  retained  until  30  years 
alter  discharge  or  death.  Refer  to  the 
NIH  Manual  Chapter  for  specific 
conditions  on  disposal  or  retention 
instructions. 

SYSTBI  MANAQEfl(8)  AND  AOIMESS: 

See  Appendix  I  for  a  listing  of  current 
system  managers.  This  systnn  is  for  use 
by  all  NIH  Institutes.  Centers,  and 
Divisions.  The  following  system  notices 
have  been  subsumed  under  this 
umbrella  system  notice. 

09-25-0001    Clinical  Research:  Patient 

Records,  HHS/NflH/NHLBI 
09-25-0010    Research  Resources:  Registry  of 

Individuals  Potentially  Exposed  to 

Microbial  Agents,  HHS/NTH/Na, 
09-25-0015    Clinical  Research: 

Collaborative  Clinical  Epilepsy  Research, 

HHS/NIH/NINDS 
09-25-0016    Clinical  Research:  r 

Collaborative  Perinatal  Project,  HHS/ 

NIH/NINDS 
09-25-0026    Clinical  Research:  Nervous 

System  Studies,  HHS/NIH/NINDS 
09-25-0028    Qinical  Research:  Patient 

Medical  Histories.  HHS/NIH/NINDS  and 

HHS/NIH/NIDCD 
09-25-0031    Clinical  Research:  Serological 

and  Virus  Data  in  Studies  Related  to  the 

Central  Nervous  System,  HHS/NIH/ 

NINDS 
09-25-0037    Clinical  Research:  The 

Baltimore  Longitudinal  Study  of  Aging, 

HHS/NIH/NIA 
09-25-0038    Clinical  Research:  Patient  Data. 

HHS/NIH/NIDDK 
09-25-0039    Clinical  Research:  Diabetes 

MelUtus  Research  Study  of  Southwestern 

American  Indians,  HHS/NIH/NIDDK 
09-25-0040    ainical  Research: 

Southwestern  American  Indian  Patient 

Date.  HHS/NIH/NIDDK 
09-25-0042    Clinical  Research:  National 

Institute  of  Dental  Research  Patient 

Records.  HHS/NIH/NIDR 
09-25-0044    Qinical  Research:  Sensory 

Testing  Research  Program,  HHS/NIH/ 

NIDR 
09-25-0046    Clinical  Research:  Catalog  of 

Clinical  Si)ecimens  bom  Patients, 

Volunteers  and  Laboratory  Personnel, 

HHS/NIH/NLMD 
09-25-0053    CUnical  Research:  Vision 

Studies,  HHS/NIH/NEI 
09-25-0057    Clinical  Research:  Buriutt's 

Lymphonma  Registry.  HHS/NIH/NQ 
09-25-0060    Clinical  Research:  Division  of 

Cancer  Treatment  Clinical  Investigations, 

HHS/NIH/Na 
09-25-0067    Qinical  Research:  Naticmal 
Cancer  incidence  Surveys,  HHS/NIH/ 

NQ 
09-25-0069    NIH  Qinical  Center 

Admissions  of  the  National  Cancer 
Institute,  HHS/NIH/NQ 
09-25-0074    Qinical  Research:  Division  of 
Cancer  Biology  and  Diagnosis  Patient 
Trials.  HHS/NIH/NQ 


09-25-0077    Biological  Carcinogenesis 

Branch  Human  Specimen  Program,  HHS/ 
NIH/NQ 

09-25-0126    Qinical  Research:  National 
Heart,  Lung,  and  Blood  Institute 
Epidemiological  and  Biometric  Studies, 
HHS/NIH/NHLBl 

09-25-O128    Clinical  Reiterch:  Neural 
Prosthesis  and  Biomedical  Engineering 
Studies,  HHS/NIH/NINDS 

09-25-0129    Qinical  Research:  Qinical 
Research  Studies  Dealing  with  Hearing, 
Speech,  Language  and  C^emosenscMy 
Disorders,  HHS/NIH/NIDCD 

09-25-0130    Qinical  Research:  Studies  in 
the  Division  of  Cancer  Cause  and 
Prevention,  HHS/NIH/NQ 

09-25-0134    Qinical  Research: 

Epidemiology  Studies,  National  Institute 
of  Environmental  Health  Sciences,  HHS/ 
NIH/NIEHS 

09-25-0142    Qinical  Research:  Records  of 
Subjects  in  Intramural  Research, 
Epidemiology,  Deniography  and 
Biometry  Studies  on  Aging,  HHS/NIH/ 
NIA 

09-25-0143    Biomedical  Research:  Recrads 
of  Subjects  in  Qinical,  Epidemiologic 
and  Biometric  Studies  of  the  National 
Institute  of  Allergy  and  Infectious 
Diseases.  HHS/NIH/NLMD 

09-25-0145    Qinical  Trials  and 

Epidemiological  Studies  Dealing  with 
Visual  Disease  and  Disorders  in  the 
National  Eye  histitute.  HHS/NIH/NEI 

■09-25-0148    Contracted  and  Contract- 
Related  Research:  Records  of  Subjects  in 
Qinical.  Epidemiological  and 
Biomedical  Studies  of  the  National 
Institute  of  Neurological  Disorders  and 
Stroke  and  the  National  Institute  on 
Deafness  and  Other  Communication 
Disorders,  HHS/NIH/NINDS  and  HHS/ 
NIH/NIDCD 

09-25-0152    Biomedical  Research:  Records 
of  Subjects  in  National  Institute  of  Dental 
Research  Contracted  Epidemiological 
and  Biometric  Studies,  HHS/NIH/NIDR 

09-25-0153    Biomedical  Research:  Records 
of  Subjects  in  Biomedical  and  Behavioral 
Studite  of  Child  Health  and  Human 
Development,  HHS/NIH/NICHD 

09-25-0154    Biomedical  Research:  Records 
of  Subjects:  1)  Cancer  Studies  of  the 
Division  of  Cancer  Prevention  and 
Control,  HHS/NIH/NQ;  and  2)  Wmnen's 
Health  hiiUative  (WHI)  Studies,  HHS/ 
NIH/OD 

09-25-0170    Diabetes  Control  and 
CcHnplications  Trial  (DOCT)  Date 
System,  HHS/NlH/NIDDK 

09-25-0172  Clinical  Research:  National 
Center  for  Human  Geirame  Research, 
HHS/NIH/NCHGR 

09-25-0201    Qinical  Research:  National 
Institute  of  Mentel  Health  Patient 
Records.  HHS/NIH/NIMH 
09-25-0205    Alcohol,  Drug  Abuse,  and 
Mental  Health  Epidemiologic  and 
Biometric  Research  Data.  HHS/NIH/ 
NLVAA,  HHS/NIH/NIDA  and  HHS/NIH/ 
NIMH 
09-25-0212    Qinical  Research: 

Neurosdence  Research  Center  Patient 
Medical  Records.  HHS/NIH/NIMH 
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NCnRCATION  PROCEOURC: 

To  determine  if  a  record  exists,  write 
to  the  appropriate  ICD  Privacy  Act 
Coordinator  listed  below.  In  cases  where 
the  requestor  knows  speciBcaliy  which 
System  Manager  to  contact,  he  or  she 
may  contact  the  System  Manager 
directly  (See  Appendix  I).  Notification 
requests  should  include:  Individual's 
name;  current  address;  date  of  birth; 
date,  placd  and  natiue  of  participation 
in  specific  research  study;  name  oT 
individual  or  organization 
administering  the  research  study  (if 
kno%vn);  name  or  description  of  the 
research  study  (if  known);  address  at  the 
time  of  participation;  and  in  specific 
cases,  a  notarized  statement  (some 
highly  sensitive  systems  require  two 
witnesses  attesting  to  the  individual's 
identity).  A  requestor  must  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  by 
submitting  a  written  certification  that 
the  requestor  is  who  he  or  she  claims  to 
be  and  understands  that  the  knowing 
and  willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act,  subject  to  a  five  thousand 
dollar  fine. 

Individuals  will  be  granted  direct 
access  to  their  medical  records  unless 
the  System  Manager  determines  (hat 
such  access  is  likely  to  have  an  adverse 
effect  (i.e.,  could  cause  harm)  on  the 
individual.  In  such  cases  when  the 
SjTStem  Manager  has  determined  that 
the  nature  of  the  record  information 
requires  medical  interpretation,  the 
subject  of  the  record  shall  be  requested 
to  designate,  in  writing,  a  responsible 
representative  who  will  be  wilhng  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion.  The  - 
representative  may  be  a  physician,  other 
health  professional,  or  other  responsible 
individual.  In  this  case,  the  medical/ 
dental  record  will  be  sent  to  the 
designated  representative.  Individuals 
will  oe  informed  in  writing  if  the  record 
is  sent  to  the  representative.  This  same 
procedure  will  apply  in  cases  where  a 
parent  or  guardian  requests  notification 
of,  or  access  to.  a  child's  or  incompetent 
person's  medical  record.  The  parent  or 
guardian  must  also  verify  (provide 
adequate  documentation)  their 
relationship  to  the  child  or  incompetent 
person  as  well  as  his  or  her  own  identity 
to  prove  their  relationship. 

lif  the  requester  does  not  know  which 
Institute,  Center  or  EHvision  Privacy  Act 
Cocmlinator  to  contact  for  notification 
purposes,  he  or  she  may  contact  directly 
the  ^4IH  Privacy  Act  Officer  at  the 
following  address:  NIH  Privacy  Act 


Officer,  Office  of  Management 
Assessment,  Building  31,  Room  1B05, 
31  Center  Drive  MSC  2075,  Bethesda, 
MD  20892-2075. 

NIH  Privacy  Act  GMrdinaton 

Office  of  the  Director,  (OD).  NIH 

Associate  Director  for  Disease  Prevention, 
OD.  NIH 

Building  1.  Rooni  260 

1  Center  Drive 

Bethesda.  MD  20892 
National  Cancer  Institute  (NQ) 

Privacy  Act  Coordinator,  NO.  NIH 

Building  31,  Room  10A34 

31  Center  Drive 

Bethesda,  MD  20892 
National  Eye  Institute  (NEI) 

Privacy  Act  Coordinator,  NEI,  NIH 

Building  31,  Room  6A-19 

31  Center  Drive 

Bethesda,  MD  20892 
National  Heart,  Lung  and  Blood  Institute 
(NHLBI) 

Privacy  Act  Coordinator.  NHLBI,  NIH 

Building  31,  Room  5A08 

31  Center  Drive 

Bethesda.  MD  20892 
National  Institute  on  Aging  (NIA) 

Privacy  Act  Coordinator,  NIA,  NIH 

Building  31.  Room  2C12 

31  Center  Drive 

Bethesda,  MD  20892 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA) 

Privacy  Act  Coordinator,  NL\AA.  NIH 

Wilco  Building,  Suite 

6000  Executive  Blvd.,  MSC  7003 

Bethesda,  MD  20892-7003 
National  Institute  of  Allergy  and  Infectious 
Diseases  (NLMD) 

Privacy  Act  Coordinator,  NIAID,  NDi 

Solar  Building,  Room  3C-23 

6003  Executive  Blvd. 

Bethesda.  MD  20892 
National  Institute  of  Arthritis  and 

Musculoskeletal  and  Skin  Diseases 
(NIAMS) 

Privacy  Act  Coordinator,  NIAMS,  NIH 

Natcher  Building,  Room  5QS49 

45  Center  Drive 

Bethesda,  MD  20892 
National  Institute  of  Child  Health  and 
Human  Development  (NICHD) 

Privacy  Act  Coordinator,  NICHD,  NIH 

6100  Executive  Blvd..  Room  5D01 

North  Bethesda.  MD  20892 
National  Institute  on  Deafoess  and  Other 
Communication  Disorders  (NIDCD) 

Privacy  Act  Coordinator.  NIDCD,  NIH 

Building  31 .  Room  30D2 

9000  Rockville  Pike 

Bethesda.  MD  20892 
National  Institute  of  Dental  Research  (NIDR) 

Privacy  Act  Coordinator,  NIDR.  NIH 

Building  31.  Room  2C-35 

31  Center  Drive,  MSC  2290 

Bethesda.  MD  20892-2290 
National  Institute  of  Diabetes  and  Digestive 
and  Kidney  Disease  (NIDDK) 

Privacy  Act  Coordinator,  NIDDK,  NIH 

Building  31,  Room  9A47 

31  Center  Drive 

Bethesda.  MD  20892 
National  Institute  on  Drug  Abuse  (NIDA) 

Privacy  Act  Coordinator.  NIDA,  NIH 


Parklawn  Building,  Room  lOA-42 

5600  Fishers  Lane 

Rockville.  Maryland  20857 
National  Institute  of  Environmental  Health 
Sciences  (NIEHS) 

Chief,  Epidemiology  Branch,  NIEHS,  NIH 

P.O.  Box  12233 

Research  Triangle  Park 

North  Carolina  27709 
National  Institute  of  Mental  Health  (NIMH) 

Privacy  Art  Coordinator,  NIMH,  NIH 

Parklawn  Building,  Room  7C-22 

5600  Fishers  Lane 

Rockville,  Maryland  20857 
National  Institute  of  Neurological  Disorders 
and  Stroke  (NINDS) 

Privacy  Act  Coordinator,  NINDS,  NIH 

Feder^  Building.  Room  816 

7550  Wisconsin  Avenue 

Bethesda.  MD  20892 
National  Center  for  Human  Genome  Research 
(NCHGR) 

Chief,  Office  of  Human  Genome 
Communications,  NGHGR,  NIH 

Building  38A.  Room  617 

9000  Rockville  Pike 

Bethesda.  Maryland  20892 

RECOM)  ACCESS  PflOCCDURE: 

Same  as  notification  procedures. 
Requesters  should  reasonably  specify 
the  record  contents  being  sought.  An 
individual  may  also  request  an 
accounting  of  disclosures  of  his/her 
record,  if  any. 

CONTESTWIQ  RECORD  PROCEDURE: 

Contact  the  appropriate  official  at  the 
address  specified  under  Notification 
Procedure,  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  and  state  corrective  action 
sought,  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  categories: 

The  system  contains  information 
obtained  directly  from  the  subject 
individual  by  interview  (face-to-face  or 
telephone),  written  questionnaire,  or  by 
other  tests,  recording  devices  or 
observations,  consistent  with  legislation 
and  regulation  regarding  informed 
consent  and  protection  of  human 
subjects.  Information  is  also  obtained 
from  other  sources,  including  but  not 
limited  to:  Referring  medical 
physicians,  mental  health/alcohol/dnig 
abuse  or  other  health  care  providers; 
hospitals;  organizations  providing 
biological  specimens;  relatives; 
guardians;  schools;  and  clinical  medical 
research  records. 

SYSTEMS  EXaVTB)  FROM  CEilTAM  PR0V8I0NS 
OF  THE  act: 

None. 

Appendix  I:  System  Managers  and 
AddifMSBfl 

Office  of  the  Director,  NIH 
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Associate  Dirertor  for  Disease  Prevention, 

OD,  NIH 
Building  1,  Room  260 
i  Center  Drive  , 

Bethesda,  MD  20892 
National  Cancer  Institute 
Computer  Systems  Analyst,  DCBD,  NQ, 

NIH 
Executive  Plaza  North,  Room  344 
Bethesda,  MD  20892 
American  Burkitt's  Lymphoma  Registry 
Division  of  Cancer  Etiology,  NQ,  NIH 
Executive  Plaza  North,  Suite  434 
6130  Executive  Blvd. 
Bethesda,  MD  20892 

Chief.  Genetic  Epidemiology  Branch,  EBP, 

DCE.  NQ.  NIH 
Executive  Plaza  North,  Suite  439 
6130  Executive  Blvd. 
Bethesda,  MD  20892 
Chief,  Clinical  Genetics  Section 
Clinical  Epidemiology  Branch,  DCE.  NQ, 

NEH 
Executive  Plaza  North,  Suite  400 
6130  Executive  Blvd. 
Bethesda,  MD  20892 
Program  Dirertor,  Research  Resources 
Biological  Carcinogenesis  Branch,  DCE, 

NQ,  NIH 
Executive  Plaza  North.  Room  540 
6130  Executive  Blvd. 
Bethesda,  MD  20892 
Chief,  Environmental  Epidemiology 

Branch,  DCE,  NQ,  NIH 
Executive  Plaza  North,  Room  443 
6130  Executive  Blvd. 
Bethesda.  MD  20892 

Associate  Director,  Surveillance  Program, 

DCPC,  NQ.  NIH 
Executive  Plaza  North,  Room  343K 
6130  Executive  Blvd. 
Bethesda,  MD  20892 
Head.  Biostatistics  and  Data  Management 

Section.  DCT,  NQ.  NIH 
8601  Old  Georgetown  Road 
Bethesda,  MD  20892 
Chief,  Clinical  Research  Branch 
Biological  Response  Modifiers  Program 
Frederick  Cancer  Research  and 

Development  Center.  DCT,  Nd.  NIH 
501  W.  7th  Street.  Suite  #3 
Frederick,  MD  21701 

Deputy  Branch  Chief,  Navy  Hospital 
NO — Naval  Medical  Oncology  Branch, 

DCT,  NQ,  NIH 
Building  8,  Room  5101 
Bethesda.  MD  20814 

Chief,  Pharmaceutical  Management  Branch 
Cancer  Therapy  Evaluation  Program,  DCT, 

Na,NIH 
Executive  Plaza  North,  Suite  804 
Bethesda,  MD  20892 

Director,  Extramural  Clinical  Studies,  BRB, 

BRMP,  DCT,  NQ,  NIH 
Frederick  Cancer  Research  and 

Development  Center 
FortDetrick 
Frederick,  MD  21701 

National  Eye  Institute 
Clinical  Dirertor,  NEI.  NIH 
Building  10,  Room  lON-202 
10  Center  Drive 
Bethesda.  MD  20892 


Director,  Division  of  Biometry  and 

Epidemiology,  NEI,  NIH 
Building  31,  Room  6A-52 
31  Center  Drive 
Bethesda,  MD  20892 
National  Heart  Lung  and  Blood  Institute 
Administrative  Officer,  Division  of 

Intramural  Research,  NHLBI,  NIH 
Building  10  Room  7N220 
10  Center  Drive,  MSC  1670 
Bethesda,  MD  20892-1670 
Senior  Scientific  Advisor,  OD 
Division  of  Epidemiology  and  Clinical 

Applications,  NHLBI,  NIH 
Federal  Building,  220 
7550  Wisconsin  Avenue 
Bethesda.  MD  20892 

National  Institute  on  Aging 
Computer  Scientist,  Longitudinal  Studies 

Branch.  IRP.  NIH 
Gerontology  Research  Center,  GRC 
4940  Eastern  Avenue 
Baltimore.  MD  21224 
Associate  Dirertor,  Epidemiology, 
Demography  and  Biometry  Program,  NLA. 

NIH 
Gateway  Building,  Suite  3C309 
7201  Wisconsin  Avenue 
Bethesda,  MD  20892 

National  Institute  on  Alcohol  Abuse  and 

Alcoholism 
Deputy  Dirertor,  Division  of  Biometry  and 

Epidemiology,  NLAAA,  NIH 
Willco  Building,  Suite  514 
6000  Executive  Blvd . ,  MSC  7003 
Bethesda.  MD  20892-7003 
Deputy  Dirertor,  Div.  of  Clinical  and 

Prevention  Res..  NIAAA,  NIH 
Willco  Building,  Suite  505 
6000  Executive  Blvd.,  MSC  7003 
Bethesda,  MD  20892-7003 

National  Institute  of  Allergy  and  Infectious 

Diseases 
Chief,  Respiratory  Viruses  Section,  LID, 

NIAID,  NIH 
Building  7,  Room  106 
9000  Rockville  Pike 
Bethesda,  MD  20892 

Chief,  Hepatitis  Virus  Sectioa.  UD,  NIAID, 

NIH 
Building  7,  Room  202 
9000  Rockville  Pike 
Bethesda,  MD  20892 
Chief,  Epidemology  and  Biometry  Branch, 

DMID,  NLMD,  NIH 
Solar  Building,  Room  3A24 
Bethesda,  Maryland  20892 
Special  Assistant,  Clinical  Research 

Program,  DAIDS,  NIAID,  NIH 
Solar  Building,  Room  2C-20 
6003  Executive  Blvd. 
Bethesda,  MD  20892 

National  Institute  of  Arthritis  and 

Musculoskeletal  and  Skin  Diseases 
Clinical  Dirertor,  NIAMS,  NIH 
Building  10,  Room  gS205 
10  Center  Drive 
Bethesda.  MD  20892 

National  Institute  of  Child  Health  and 

Human  Development 
Chief,  Contracts  Management  Branch, 

NICHD,  NIH 
Executive  Plaza  North,  Room  7A07 
6100  Executive  Blvd. 


North  Bethesda,  MD  20892 
National  Institute  on  Deafness  and  Other 

Communication  Disorders 
Acting  Director  of  Intramural  Research, 

NIDCD,  NIH 
Building  31.  Room  3O02 
31  Center  Drive 
Bethesda,  MD  20892 
Director,  Division  of  Human 

Communication,  NIDCD,  NIH 
Executive  Plaza  South,  Room  400B 
6120  Executive  Boulevard 
Rockville.  MD  20852 

National  Institute  of  Dental  Research 
Deputy  Qinical  Dirertor,  NIDR,  NIH 
Building  10,  Room  lN-113 
10  Center  Drive,  MSC  1190 
Bethesda,  MD  20892-1190 
Research  Psychologist,  Clinical 

Invsetigations.  NIDR.  NIH 
Building  10.  Room  1N114 
10  Center  Drive,  MSC  1190 
Bethesda,  MD  20892-1190 

Chief,  Contrsrt  Management  Section 
Extramural  Program,  NIDR,  NIH 
Natcher  Building,  Room  4AN-44B 
45  Center  Drive.  MSC  6402 
Bethesda,  MD  20892-6402 

National  Institute  of  Diabetes  and  Digestive 
and  Kidney  Diseases 
Chief,  Qinical  Investigations.  NIDDK,  NIH 
Building  10,  Room  9N222 
10  Center  Drive 
Bethesda,  MD  20S92 

Chief.  Phoenix  Qinical  Raseerch  Section, 

NIDDK.  NIH 
Phoenix  Ana  Indian  Hospital,  Room  541 
4212  North  16th  Street 
Phoenix,  Arizona  85016 
Chief.  Diabetes  Research  Section,  DPB, 

DDEMD.  NIDDK,  NIH 
Natcher  Building.  Room  5AN-18G 
45  Center  Drive,  MSC  6600 
Bethesda,  MD  20692 

National  Institute  on  Drug  Abuse 
Privacy  Art  Coordinator,  NIDA,  NIH 
Parklawn  Building,  Roam  lOA-42 
5600  Fishers  Lane 
Rockville,  Maryland  20857 

National  Institute  of  Environmental  Health 
Sciences         * 
Chief,  Epidemiology  Branch,  NIEHS,  NIH 
P.O.  Bex  12233 
Research  Triangle  Park 
North  CaroUna  27709 

National  Institute  of  Mental  Health 
Director,  Intramural  Research  Program, 

NIMH.  NIH 
Building  10,  Room  4N-224 
9000  Rockville  Pike 
Bethesda,  MD  20205 
Privacy  Art  Coordinator.  NIMH,  NIH 
Parklawn  Building,  Room  7C22 
"SeOO  Fishers  Lane 
Rockville,  Maryland  20857 

Qinical  Director,  Neuroscience  Research 

Center,  DIRP.  NIMH 
Saint  Elizabeths  Hospital. 
William  A.  White  Building,  Room  133 
2700  Martin  Luther  King  Jr.,  Avenue,  SE 
Washington,  DC  20032 
National  Institute  of  Neurological  Disorders 

and  Stroke 
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Chief.  Epilepsy  Branch.  NINDS.  NIH 

PedOTal  Building,  Room  114 

7750  Wisconsin  Avenue 

Bethesda.  MD  20892 

Chief,  Development  Neurology  Branch. 

NINDS.  ^4IH 
Federal  Building.  NIH 
7550  Wisconsin  Avenue  . 
Bethesda.  MD  20892 

Assistant  Director.  CNP,  DIR.  NINDS.  NIH 
Building  10.  Room  5N226 
10  Center  Drive 
Bethesda.  MD  20892 

Deputy  Chief.  Labcvatory  of  Central 

Nervous  Systems  Studies 
latmurai  Research  Program.  NINDS,  NIH 
Building  36,  Room  5B21. 
gOOO  Rockville  Pike 
Bethesda.  MD  20692 

Diractor,  Division  of  Fundamental 

Neurosdences.  NINDS,  NIH 
Federal  Building,  Room  916 
7550  Wisconsin  Ave 
Bethesda,  MD  20892 
Diractor,  Division  of  Convulsive, 

Devriopmental  and  Neuromuscular 

OiMtders.  NINDS.  t^IH 
FMeral  Building.  Room  816 
7550  Wisconsin  Avenue 
Bethesda,  MD  20892 
Director,  Division  of  Demyelinating 

Atrophic,  and  Dementing  Disorders, 

NINDS.  NIH 
Federal  Building,  Roooft  810 
7550  Wisconsin  Avenue 
Bethesda.  MD  20892 
Director.  Division  of  Stroke  and  Trauma, 

NINDS.  NIH 
Federal  Building.  Room  8A08 
7550  Wisconsin  Avenue 
Bethesda.  MD  20692 
National  Center  for  Human  Genome  Research 
Qiief .  Office  of  Human  Cenome 

Communications.  NCHGR.  NIH 
Building  38A.  Room  617 
9000  Rockville  Pike 
Bethesda.  MD  20692 

(FR  Doc  97-8592  Filed  4-4-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

SubelMC*  AbuM  and  Mental  Heaitti 
Setvteee  Administralion 

Fiaeal  Year  (PO 1M7  Fundktg 
Opportunitiee  for  Knowledge 
Oevelopnient  and  Application 
Cooperative  Agreements 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  HHS. 
ACTION:  Clarification  of  Notice  of 
Ftmding  Availability  (NOFA). 

This  notice  is  to  clarify  questions/ 
issues  that  have  been  raised  subsequent 
to  the  publication  of  the  fiOFA  for 
SAMHSA's  "Cooperative  Agreements 


for  Integrating  Mental  Health  and 
Substance  Abuse  Prevention  and 
Treatment  Services  with  Primary  Health 
Care  Service  Settings  or  with  Early 
Childhood  Service  Settings,  for  Children 
ages  Birth  to  7  and  their  Families/ 
Caregivers"  (Short  Title:  Starting  Early 
Starting  Smart— SESS).  The  NOFA  was 
published  in  the  Federal  RegistCT  (Vol. 
62,  No.  31).  Friday  February  14, 1997, 
on  pages  6974-6977.  The  receipt  date 
for  applications  is  April  17, 1997. 

Award  Amounts:  On  page  6976  under 
the  Cooperative  Agreements/ Amounts 
section,  the  notice  states  that 
approximately  $5.9  million  will  be 
available  to  support  approximately  10 
SESS  site  awards  and  $500,000  to 
support  one  data  coordinating  center 
award.  To  clarify,  it  is  anticipated  that 
funds  available  to  support  the  data 
coordinating  center  may  increase 
commensurate  with  the  increased  center 
tasks  and  responsibilities  in  years  2—4. 
In  addition,  proposed  budgets  must  be 
for  total  costs  (direct  -f  indirect). 

Evaluation  Ck)sts:  The  percentage  of 
the  total  proposed  budget  for  evaltiation 
costs  is  determined  by  the  proposed 
study  design  and  the  costs  associated 
with  the  steering  committee  and  the 
data  coordinating  center.  The  budget 
must  be  consonant  with  the  cost  of 
doing  the  evaluation  required  by  the 
study  design.  The  proposed  study 
design,  evaluation  associated  costs,  and 
overall  budget  will  be  evaluated  by  a 
peer  review  group  as  part  of  their 
overall  assessment  of  the  application. 

Eligible  Applicants:  On  page  6976 
under  the  Eligible  Applicants  section, 
the  notice  states  that  applications 
*'•  *  *  may  be  submitted  by  units  of 
State  or  local  governments  and  by 
domestic  private  nonprofit  and  for- 
profit  organizations  *  *   *,"  and  that 
each  SESS  site  proposal  must  include 
documentation  regarding  the  existence 
of  an  infrastructure  and  two  years  of 
experience  providing  behavioral  health 
and  other  relevant  services  to  the  target 
population.  SAMHSA  has  determincld 
that  "home-based"  early  childhood 
service  settings  are  eligible  applicants  if 
they  meet  other  eligibility  requirements 
as  specified  in  the  announcement. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
C  Kittrell.  MSW.  SAMHSA,  Rockwall 
n.  Room  1075,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-0354  or 
443-0365. 

Dated:  April  1. 1997. 
Richard  KopoMU. 

Executive  Officer.  SAMHSA. 
(FR  Doc  97-8705  Filed  4-4-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Central  Utah  Protect  Completion  Act; 
Notice  of  Availability  of  the  Record  of 
Deciaion  on  the  Waaatch  County  Watar 
Efficiency  Project  and  Daniel 
Replacement  Project  Hnal 
Environmental  Impact  Statement 
Documenting  the  Department  of  the 
interior'a  Approval  for  the  Central  Utah 
Watar  Conaervancy  Diatrlct  To 
Proceed  With  the  Conatruction  of  tha 
Propoeed  Action  Altamathfe 

AGENCY:  Office  of  the  Assistant 
Secretary — Water  and  Science, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  the 
Wasatch  County  Water  Efficiency 
Project  and  Daniel  Replacement  Project 
Record  of  Decision. 

SUMMARY:  On  March  21, 1997,  Patricia  J. 
Beneke,  Assistant  Secretary— Water  and 
Science,  Department  of  the  Interior, 
signed  the  Record  of  Decision  (ROD) 
which  docummits  the  selection  of  the 
Proposed  Action  Alternative  as 
presented  in  the  Wasatch  County  Water 
Efficiency  Project  and  Daniel 
Replacement  Project  (WCWEP  and  DRP) 
Final  Environmental  Impact  Statement 
(FEIS),  INT  FES  96-58,  filed  November 
22.  1996,  and  as  described  in  the 
WCWEP  Feasibility  Study  dated  January 
1997.  The  ROD  also  approves  the 
Central  Utah  Water  Conservancy  District 
(CUWCD)  proceeding  with  construction 
of  WCWEP  and  DRP,  in  accordance  with 
statutory  and  contractual  obligations. 
Construction  of  WCWEP  will  provide  a 
replacement  water  supply  out  of  water 
conserved  in  Wasatch  County,  for  the 
water  presently  being  diverted  from  the 
Strawberry  River  basin.  The 
replacement  supply  will  be  delivered  by 
means  of  the  DRP. 

The  FEIS  for  WCWEP  and  DRP, 
considmed  three  alternatives  to  restore 
flows  in  the  upper  Strawberry  River  and 
to  provide  water  and  water  conveyance 
facilities  fit>m  Jordanelle  Reservoir  to 
the  existing  Daniel  Irrigation  Company 
(DIC)  water  storage  facilities  as 
mandated  in  section  303  of  the  Central 
Utah  Project  Completion  Act  (CUPCA) 
and  a  No  Action  Alternative.  The 
Department  of  the  Interior  (Interior),  the 
Utah  Reclamation  Mitigation  and 
Conservation  Commission  (Mitigation 
Commission),  and  the  CUWCD  served  as 
the  Joint  Lead  Agencies  in  the 
preparation  of  the  NEPA  compliance 
docimients. 

In  addition  to  satisfying  the 
requirements  and  authorizations  of 
CUPCA,  the  construction  of  the  WCWEP 
and  DRP  will  satisfy  Interior's 
environmental  commitment  made  in  the 


U.S.  Bureau  of  Reclamation's  1990  Final 
Supplement  to  the  Final  Environmental 
Impact  Statement,  Diamond  Fork 
System,  and  now  binding  upon  the 
Mitigation  Commission,  to  restore  flows 
in  the  upper  Strawberry  River  that  have 
been  historically  diverted  by  the  DIC, 
and  to  provide  the  mandated 
replacement  water  supply.  Of  principal 
significance,  the  selected  alternative 
will  fiilfill  the  mandates  of  CUPCA  and 
the  environmental  commitment  by: 
improving  the  efficiency  of  delivering 
CUP  agricultural  and  municipal  and 
industrial  water  stored  in  Jordanelle 
Reservoir;  conserving  water  and 
improving  water  management  in  the 
Heber  Valley;  supplementing  instream 
flows  in  some  Heber  Valley  streams; 
protecting  the  water  rights  of 
downstream  users;  and  minimizing 
adverse  impacts  on  groundwater, 
wetlands  and  other  environmental 
resources. 

During  preparation  of  the  FEIS, 
CUWCD  consulted  formally  on  listed 
species  with  the  U.S.  Fish  and  Wildlife 
Service  (FWS)  under  §  7  of  the 
Endangered  Species  Act  (16  U.S.C.A. 
sections  1531  to  1544.  as  amended).  In 
a  letter  dated  January  14,  1997,  the  F'WS 
indicated  that  the  Proposed  Action 
Ahemative  selected  by  this  ROD  is  not 
likely  to  adversely  affect  listed  or 
proposed  species  or  designated  or 
proposed  critical  habitats.  CUWCD  and 
Interior  will  continue  to  consult  with 
FWS  prior  to  and  during  construction  to 
avoid  action  that  may  affect  proposed  or 
listed  species,  or  their  proposed  or 
designated  critical  habitat. 

FOR  FURTHER  INFOfWIATION:  Additional 
information  on  matters  related  to  this 
Federal  Register  notice  can  be  obtained 
at  the  addr^  and  telephone  number  set 
forth  below:  Mr.  Reed  Murray,  Program 
Coordinator,  CUP  Completion  Act 
Office,  Department  of  the  Interior,  302 
East  1860  South  Provo,  UT  84606-6154, 
Telephone:  (801)  379-1237. 

Dated:  April  1, 1997. 
Ronald  Jolustoii, 

Pmgram  Director,  Department  of  the  Interior 
[FR  Doc.  97-^780  Filed  4-4-97;  8:45  am] 
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On  February  28. 1997,  a  notice  was 
published  in  the  Federal  Register  (40 
FR  9204-9205)  that  an  application  had 
been  filed  with  the  U.S.  Fish  and 
Wildlife  Service  by  the  Church  of  Jesus 
Christ  of  Latter-Day  Saints  for  a  permit 
to  incidentally  take,  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (16  U.S.C.  1531 
et  seq.),  threatened  Utah  Prairie  Dog 
(Cynomys  parvidens).  Anticipated 
incidental  take  of  this  species  is  in 
conjunction  with  otherwise  legal 
activities  including  construction  of  a 
meeting  house,  seminary  building, 
parking  area,  and  associated 
infiastructiu*  on  a  6.3-acre  site  in  Cedar 
Cify.  Iron  Coxmfy,  Utah  pursuant  to  the 
Implementation  Agreement  that 
implements  the  Habitat  Conservation 
Plan  prepared  by  the  LDS  Church. 

Notice  is  hereby  given  that  on  March 
31, 1997,  as  authorized  by  the 
provisions  of  the  Act,  the  Service  issued 
an  incidental  take  permit  (permit 
number  PRT-825570)  to  the  above- 
named  parfy  subject  to  certain 
conditions  set  forth  therein.  The  permit 
was  granted  only  after  it  was 
determined  that  it  was  applied  for  in 
good  faith,  that  by  granting  the  permit 
it  will  not  be  the  disadvantage  of  the 
threatened  species,  and  that  it  will  be 
consistent  with  the  purposes  and  policy 
set  forth  in  the  Act,  as  amended. 

Additional  information  on  this  permit 
action  may  be  obtained  by  contacting 
the  Assistant  Field  Supervisor,  U.S.  Fish 
and  Wildlife  Service.  Utah  Ecological 
Services  Field  Office.  145  East  1300 
South  Street,  Suite  404,  Salt  Lake  City, 
Utah  84115,  telephone  (801)  524-5001, 
on  weekdays  between  the  hours  of  8:00 
am  and  4:30  pm. 

Dated:  March  31. 1997. 
Terry  Terrell, 

Deputy  Regional  Director,  Region  6,  U.S.  Fish 

and  Wildlife  Service. 

[FR  Doc.  97-8821  Filed  4-4-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Incidental  Talce 
of  Threatened  Species 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  issuance. 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-021-41-6700;  WYW101404J 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

March  26, 1997. 

Piu^uant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (b)(1),  a  peUUon  for 
reinstatement  of  oil  and  gas  lease 
WYW101404  for  lands  in  Campbell 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 


rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

'The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW101404  effective  October  1, 
1996,  subject  to  the  original  terms  and 
omditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  dted 
above. 

Pamela  J.  Lewis, 
Chief.  Leasable  Mnerals  Section. 
(FR  Doc.  97-8737  Filed  4-4-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-330-1 220-00] 

Notice  of  Propoeed  Supplementary 
Rules  for  King  Range  Nattonai 
Conservation  Area 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  proposed 

establishment  of  supplementary  rules. 

SUMMARY:  The  Areata  Resource  Area  is 
proposing  the  establishment  of  the 
following  Supplementary  Rules  for  the 
King  Raiige  National  Conservation  Area 
as  provided  for  under  Title  43  Code  of 
Federal  Regulations  Subpart  8365.1-6: 

A.  Parking  Restriction,  Black  Sands 
Beach:  Busses,  camping  trailers  or 
motor  hranes,  or  any  other  vehicles 
larger  than  a  full-sized  pickup  truck,  are 
prohibited  from  parking  in  the  Black 
Sands  Beach  Parking  Area  at  the 
terminus  of  Beach  Road. 

B.  Parking  Restriction.  Developed 
Camping  and  Picnic  Sites:  Parking  any 
vehicle  on  a  developed  camp/picnic  site 
is  allowed  only  during  occupancy  of  the 
site.  "Occupancy  of  the  site"  is  defined 
as  that  period  of  time  when  the  vehicles 
occupants  are  using  facilities  at  the  site 
for  the  primary  purpose  of  camping  or 
picnicking.  All  vehicles  not  directly 
associated  with  use  of  the  camp/picnic 
site  must  be  placed  at  other  parking 
locations.  This  includes  any  vehicle  left 
parked  unattended  for  the  primary 
purpose  of  allowing  the  occupants  to 
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participate  in  recreation  activities  away 
from  the  camping/picnic  site  including, 
but  not  limited  to.  back{>acking.  hiking, 
beachcombing,  hunting,  surfing  etc.  The 
following  developed  camping  and 
picnic  sites  are  covered  under  this 
restriction:  Mattole,  Tolkan,  Horse 
Mountain,  Honeydew  Creek,  and 
Wailaki. 

C.  Vehicle  Barriers:  Taking  any 
vehicle  through,  around,  or  beyond  any 
structure,  restrictive  sign,  recognizable 
barricade,  fence,  gate,  or  traffic  control 
barrier  is  prohibited. 

D.  Camping  Closure:  BLM 
administered  lands  within  the  following 
areas  are  closed  to  camping  (overnight 
occupancy]  outside  of  developed 
campgrounds:  Public  Lands  within  500 
feet  of  Chemise  Mountain  Road;  Public 
Lands  within  500  feet  of  Shelter  Cove 
Road  between  milepost  5  and  the 
intersection  with  Chemise  Mountain 
Road;  Public  Lands  adjacent  to  Lower 
Pacific  Drive  including  Mai  Coombs 
Park,  Seal  Rock  Picnic  Area,  Abalone 
Point,  and  all  other  BLM  managed 
oceanfrvnt  lots  within  the  Shelter  Cove 
Subdivision;  Public  Lands  south  of 
Telegraph  Creek  and  north  of  Humboldt 
Creek  known  as  the  Black  Sands  Beach 
Parking  Area;  Public  Lands  within 
Township  3  South.  Range  1  East, 
Sections  6  and  7  known  as  the 
Honeydew  Creek  parcel;  and  Ptiblic 
Lands  within  500  feet  of  King  Peak  Road 
between  milepost  2  and  7. 

EFFECTIVE  DATE:  These  Supplementary 
Rules  will  be  effective  on  May  20. 1997. 
COMMDiT  PEWOO:  The  BLM  is  requesting 
comments  concerning  these 
supplemental  rules.  The  comment 
period  will  be  open  for  30  days  from  the 
date  of  publication  of  this  notice. 
SUPPLEIKNTAAY  MFORMATION:  The  above 
supplementary  rules  are  being  proposed 
for  the  following  purposes: 

A.  Parking.  Black  Sands  Beach:  Wave 
erosion  of  the  existing  parking  area  has 
severely  reduced  its  size  to  the  point 
that  larger  vehicles  and  trailers  cannot 
safely  park  or  turn  around,  especially 
since  the  lot  is  often  filled  to  capacity. 
Enlargement  of  the  existing  lot  is  not 
feesible,  and  efforts  are  being  made  to 
acquire  an  alternate  parking  area  to 
accomodate  larger  vehicles. 

B.  Parking,  Developed  Camping  and 
Picnic  Sites:  This  rule  is  intended  to  be 
used  in  conjunction  with  an  improved 
infcvmation  program  to  increase  the 
efficiency  of  use  at  developed  camping/ 
picnic  areas.  Presently,  visitors  often 
park  in  camp/picnic  sites  to  hike, 
backpack  or  pursue  other  activities  that 
do  not  require  use  of  the  site. 
Comparable  access  for  these  activities  is 
available  from  nearby  parking  locations. 


Often,  all  campsites  are  full,  denying 
use  to  additional  campers/picnickers, 
while  these  nearby  parking  areas  have 
spots  available. 

C.  Vehicle  Barriers:  Self  explanatory. 

D.  Camping  Closure:  The  closure 
along  segments  of  Chemise  Mountain 
and  Shelter  Cove  Roads  is  intended  to 
protect  critical  salmon  spawning  and 
rearing  habitat  along  the  Bear  Creek 
corridor  from  impacts.  The  oceanfront 
lots  and  parks  (Seal  Rock.  Abalone  Point 
and  Mai  Coombs)  along  Lower  Pacific 
Drive  are  in  a  residential  area  and  are 
not  designed  to  accommodate  overnight 
use.  The  closure  along  King  Peak  Road 
and  of  the  Honeydew  Creek  Parcel  is 
intended  to  reduce  resource  damage  and 
maintenaiice  costs  from  increased 
numbers  of  visitors  camping  in 
undeveloped  sites  adjacent  to  developed 
campgrounds  so  that  they  can  use  the 
facilities  without  paying  fees.  Because 
of  extensive  wave  erosion,  the  Black 
Sands  Beach  Parking  Area  no  longer  has 
the  capacity  to  accomodate  any  tent  or 
vehicle  camping.  Violation  of  any  of  the 
above  supplementary  rules  is 
punishable  by  a  fine  not  to  exceed 
$100,000,  and/or  imprisonment  not  to 
exceed  12  months  (43  CFR  8360.0-7). 
FOR  MORE  MFORMATION:  Lynda  J.  Roush, 
Bureau  of  Land  Management.  Areata 
Resource  Area  Manager,  1695  Heindon 
Rd.,  Areata,  CA  95521,  phone  (707) 
825-2300. 

DHiiel  E.  Averill. 

Acting  Areata  Resource  Area  Manager. 

[FR  Doc.  97-a828  Filed  4  4' 97;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 


National  Parle  Service 

North  Country  National  Scenic  Trail 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability  of  final 
trailway  plans  for  Kent  County, 
Michigan,  and  Columbiana  and  Carroll 
Counties.  Ohio. 

SUMMARY:  A  public  planning  process  has 
been  conducted  in  Kent  County, 
Michigan,  and  Colimibiana  and  Carroll 
Counties,  Ohio,  to  select  a  specific  route 
or  trailway  for  the  North  Country 
National  Scenic  Trail  in  those  counties. 
The  planning  process  identified  and 
mapped  a  specific  "corridor  of 
opportunity"  tvithin  which  public  and 
private  partners  working  to  establish 
and  manage  the  trail  will  work  to  secure 
lands  on  which  the  actual  footpath  can 
be  constructed.  This  will  require  the 
cooperation  of  willing  landowners. 
Lands  may  be  secured  by  outright 


purchase,  easement,  lease,  or  voluntary 
use  agreements.  The  identified  corridor 
is  several  landowners  wide  to  allow 
flexibility  in  working  with  willing 
landowners  to  find  a  mutually  agreeable 
alignment  for  the  trail.  A  copy  of  either 
trailway  plan  can  be  obtained  by  writing 
to  the  National  Park  Service,  700 
Rayovac  Drive,  Suite  100,  Madison, 
Wisconsin  53711,  or  by  calling  608- 
264-5610. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  Tom  Gilbert,  Ice  Age, 
North  Country,  and  Lewis  and  Clark 
National  Trails,  at  the  address  or 
telephone  number  given  above. 
SUPPLEMENTARY  INFORMATION:  In  March 
1980,  Federal  legislation  authorized  the 
establishment  of  the  North  Country 
National  Scenic  Trail  (NST)  as  a 
component  of  the  National  Trails 
System  (16  U.S.C.  1241  et  seq.).  The 
trail  will  extend  more  than  3.200  miles 
across  seven  north  States:  New  York. 
Pennsylvania,  Ohio,  Michigan, 
Wisconsin,  Minnesota,  and  North 
Dakota.  Approximately  1,321  miles  are 
completed  and  open  to  public  use.  A 
comprehensive  management  plan, 
pubUshed  in  September  1982  identified 
a  general  route  for  the  trail. 

Dated:  March  18, 1997. 
David  N.  Given, 

Deputy  Regional  Director,  Midwest  Regional 

Office. 

jFR  Doc  97-8715  Filed  4-4-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

Availability  of  Plan  of  Operations  and 
Environmental  Assessment  for  Drilling 
an  Exploratory  Oil  and  Qas  Well;  Royal 
Production  Company,  Incoiporated, 
Big  TYiicket  National  Preserve,  Hardin 
County,  Texas 

Notice  is  hereby  given  in  accordance 
with  regulations  at  Section  9.52(b)  of 
Title  36  of  the  Code  of  Federal 
Regulations,  Part  9.  Subpart  B,  that  the 
National  Park  Service  has  accepted  a 
Plan  of  Operations  irom  Royal 
Production  Company,  Inc..  to  drill  an 
exploratory  oil  and  gas  well  within  Big 
Thicket  National  Preserve.  Hardin 
Coimty.  Texas. 

The  Plan  of  Operations  and 
corresponding  Environmental 
Assessment  are  available  for  public 
review  and  comment  for  a  period  of  30 
days  from  the  publication  date  of  this 
notice.  Such  documents  can  be  viewed 
during  normal  business  hours  at  the 
Office  of  the  Superintendent,  Big 
Thicket  National  Preserve,  3785  Milam, 


Beaumont,  Texas.  Copies  can  be 
requested  from  the  Superintendent,  Big 
Thicket  National  Preserve.  3785  Milam, 
Beaumont,  Texas  77701. 

Dated:  March  21, 1997. 

Richard  R.  Petenon, 

Superintendent.  Big  Thicket  National 
Preserve. 

[FR  Doc.  97-8714  Filed  4-4-97;  8:45  am] 
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rita 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Notice  of  Request  for  Revisions  and 
Reinstatement  of  a  Previously 
Approved  Information  Collection 

AGENCY:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intentions  of  the 
Bureau  of  Reclamation  (Reclamation)  to 
seek  renewal  of  an  information 
collection.  Reclamation  deUvers 
Colorado  River  water  to  water  users  for 
diversion  and  beneficial  consumptive 
use  in  the  States  of  Arizona,  California, 
and  Nevada.  Under  Supreme  Court 
order,  the  United  States  is  required,  at 
least  annually,  to  prepare  and  maintain 
complete,  detailed,  and  accurate  records 
of  diversions  of  water,  return  flow,  and 
consumptive  use.  This  information  is 
needed  to  ensure  that  a  State  or  a  water 
user  within  a  State  does  not  exceed  its 
authorized  use  of  Colorado  River  water. 
Water  users  are  obligated  to  provide 
information  on  diversions  and  return 
flows  to  Reclamation  by  provisions  in 
their  water  delivery  contracts. 
Reclamation  determines  the 
consumptive  use  by  subtracting  return 
flow  boin  diversions  or  by  other 
engineering  means.  Without  this 
information.  Reclamation  could  not 
comply  with  the  order  of  the  United 
States  Supreme  Court  to  prepare  and 
maintain  detailed  and  accurate  records 
of  diversions,  return  flow,  and 
consumptive  use. 

DATES:  Comments  on  this  notice  must  be 
received  by  June  6, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
To  submit  comments  on  this 
information  collection  contact:  Bureau 
of  Reclamation,  Information  Collection 
Officer.  D-7924,  P.O.  Box  25007, 
Denver,  Colorado  80225-0007; 
telephone:  (303)  236-0305  extension 
462;  Internet  address: 
infocoll@do.usbr.gov. 


SUPPLEMBO-ARY  INFORMATION:  Comments 

are  invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  Reclamation,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of 
Reclamation's  estimated  time  and  cost 
burdens  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  increased  use 
of  automated  collection  techniques  or 
other  forms  of  infcmnation  teclmology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

This  information  collection  was 
formerly  titled,  "Regulations  for 
administering  entitlements  to  Colorado 
River  water  in  the  lower  Colorado  River 
basin."  Development  of  those 
regulations  is  expected  to  resume  in  the 
future,  but  the  information  to  be 
collected  is  needed  by  Reclamation 
independent  of  the  regulations. 

Title:  Divereions,  return  flow,  and 
consumptive  use  of  Colorado  River 
water  in  the  lower  Colorado  River  basin. 

0^fB  No.:  OMB  No.  1006-0015. 

Description  of  respondents:  The 
Lower  Basin  States  (Arizona.  California, 
and  Nevada^,  local  and  tribal  entities, 
water  districts,  and  individuals  that  use 
Colorado  River  water. 

Frequency:  Annually,  or  otherwise  as 
determined  by  the  Secretary  of  the 
Interior. 

Estimated  completion  time:  An 
average  of  2  hours  per  respondent. 

Annual  responses:  160  respondents. 

Annual  burden  hours:  320. 

Dated:  April  1, 1997. 

WilliaiB  E.  Rinne, 

Area  Manager.  Boulder  Canyon  Operations 
Office. 

[FR  Doc.  97-«778  Filed  4-4-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Notice  of  Request  for  Reinstatement  of 
a  Previously  Approved  Information 
Collection 

AQENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intentions  of  the 


Bureau  of  Reclamation  (Reclamation)  to 
seek  renewal  of  the  information 
collection  for  Private  Rental  Siuvey. 
Under  Public  Law  88-459,  Federal 
agencies  are  authorized  to  provide 
housing  for  Government  employees 
under  specified  circumstances.  A 
review  of  private  rental  market  housing 
rates  is  required  once  every  5  years  to 
ensure  that  the  rental,  utility,  and 
related  charges  to  occupants  of 
Government  Furnished  Quarters  (GFXJ) 
are  comparable  to  corresponding 
charges  in  the  private  sector.  To  avoid 
unnecessary  duphcation  and 
inconsistent  rental  rates,  the  Bureau  of 
Reclamation  conducts  bousing  surveys 
for  the  Departments  of  Interior. 
Agriculture.  Commerce.  Defense. 
Justice,  Transportation,  Treasury,  and 
Health  and  Human  Services.  If  the 
collection  activity  was  not  performed, 
there  woidd  be  no  basis  for  determining 
open  market  rental  costs. 

DATES:  Conunents  on  this  notice  must  be 
received  by  Jime  6. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  submit  comments  on  this 
information  collection  contact:  Bureau 
of  Reclamation.  Information  Collecticm 
Officer.  D-7924.  P.O.  Box  25007, 
Denver,  Colorado  80225-0007; 
telephone:  (303)  236-0305  extension 
462;  Internet  address: 
infocoll9do.usbr.gov 
SUPPLEMENTARY  INFORMATION:  Comments 
are  invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  participating  agencies, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
Reclamation's  estimated  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
within  60  days  of  this  publication. 
Title:  Private  Rental  Survey. 

OMB  No.:  OMB  No.  1006-0009. 

Description  of  respondents: 
Individual  property  owners  and  small 
businesses  or  organizations  (real  estate 
managers  or  property  managers). 

Frequency:  Each  of  14  regions  are 
surveyed  every  fifth  year;  this  equates  to 
two  to  three  regions  surveyed  each  year. 

Estimated  completion  time:  An 
average  of  10  or  12  minutes  per 
respondent. 

Annual  responses:  3,000  respondents. 

Annual  buitlen  hours:  590  hours. 
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Dated:  March  31, 1997. 
StaoDona, 

Director,  Administrativv  Service  Center. 
(FR  Doc  97-«837  Piled  4-4-97;  8:45  am] 


DEPARTMENT  OF  THE  tNTERIOR 

OfKoe  of  Surface  MUting  Reclamation 
and  Enforceinent 

Notioe  of  Propoaed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
ACTION:  Notice  and  request  for    - 
comments. 


In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Office  of  Surfoce  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collection  of  information  for  the  Add 
mine  drainage  treatment  and  abatement 
program,  part  876. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  June  6. 1997,  to  be  assured  of 
consideration. 

AOONESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave,  NW,  Room 
210— SIB.  Washington,  DC  20240. 
FOR  FURTHER  MFORMATXM  CONTACT:  To 

request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease.  at  (202)  208-2783. 
SUPPLEMENTARY  MFORMATWN:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implementing  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  require  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8  (d)).  Tbis  notice  identifies 
infcHmation  collections  that  OSM  Mrill 
be  submitting  to  OMB  for  extension. 
These  collections  are  contained  in  30 
CFR  876,  Acid  mine  drainage  treatment 
and  abatement  prtwram. 

OSM  has  revisedburden  estimates, 
where  appropriate,  to  reflect  current 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 
OSM  will  request  a  3-year  term  of 
approval  for  each  information  collection 
activity. 

Comments  are  invited  on;  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 


agency's  burden  estimates;  (3)  ways  to 
enhance  the  quaUty,  utihty  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

The  following  information  is  provided 
for  the  information  collection:  (1)  Title 
of  the  infOTmation  collection;  (2)  OMB 
control  number.  (3)  siuunary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  Acid  mine  drainage  treatment 
and  abatement  program,  30  CFR  876. 

OMB  Control  Number:  1029-0104. 

Summary:  This  part  establishes  the 
requirements  and  procedures  allowing 
State  and  Indian  Tribes  to  establish  acid 
mine  drainage  abatement  and  treatment 
programs  under  the  Abandoned  Mine 
Land  fund  as  directed  through  Public 
Law  101-508. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  State 
governments  and  Indian  Tribes. 

Total  Annual  Responses:  1. 

Total  Annual  Burden  Hours:  350. 

Dated:  April  2, 1997. 
Arthur  W.  Abba, 

Chief,  Division  of  Regulatory  Support. 
IFR  Doc  97-8787  Filed  4  4  07;  8:45  am] 

MLUNQ  COM  4310-Q6-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvesttgatton  No.  731-TA-7S1  (FInaO] 

Open-End  Spun  Rayon  Singles  Yam 
From  Austria 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-751  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  S  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  Austria  of  open-end  spun  rayon 


singles  yam,  provided  for  in  subhea4ing 
5510.11.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.' 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  {»rt  201).  v»d  part  207. 
subparts  A  and  C  (19  CFR  part  207).  as 
amended  by  61  FR  37818,  July  22. 1996. 
EFFECTIVE  DATE:  March  26, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mary  Messer  (202-205-3193),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  ^ould  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  ftp://ftp.usitc.gov). 

8UPPI.EMENTARY  INFORMATION: 

Background. — ^The  final  phase  of  this 
investigation  is  being  scheduled  as  a 
result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  open-end 
spun  rayon  singles  yam  from  Austria 
are  being  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  733  of  the  Act  (19  U.S.C. 
§  1673b).  The  investigation  was 
requested  in  a  petition  filed  on  August 
20, 1996.  by  the  Ad  Hoc  Committee  of 
Open-End  Spun  Rayon  Yam  Producers. 
Gastonia,  NC. 

Participation  in  the  investigation  and 
public  service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and.  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
mles,  no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice.  A 
party  that  filed  a  notice  of  appearance 
during  the  preliminary  phase  of  the 
investigation  need  not  file  an  additional 
notice  of  appearance  during  this  final 
phase.  The  Secretary  will  maintain  a 


■  For  purposes  of  this  investigation,  Conunsrce 
has  deHned  the  subject  merchandise  as  "open-end 
spun  singles  yam  containing  85%  or  more  rayon 
staple  fiber." 


public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
investigation. 

Limited  disclosure  of  business 
proprietary  information  (BPl)  under  an 
administrative  protective  order  (APO) 
and  BPl  service  /js*.— Pursuant  to 
section  207.7(a)  of  the  Commission's 
mles,  the  Secretary  will  make  BPl 
gathered  in  the  final  phase  of  this 
investigation  available  to  authorized 
applicants  imder  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  Authorized  applicants 
must  represent  interested  parties,  as 
defined  by  19  U.S.C.  §  1677(9).  who  are 
parties  to  the  investigation.  A  party 
granted  access  to  BPl  in  the  preliminary 
phase  of  the  investigation  need  not 
reapply  for  such  access.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPl  under  the  APO. 

Staff  report.— The  prehearing  staff 
report  in  the  final  phase  of  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  July  28. 1997,  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.22  of 
the  Commission's  rules. 

Hearing.— The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  this  investigation  beginning  at 
9:30  a.m.  on  Augxist  12,  1997,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  August  5. 1997.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  Atigust  7. 
1997.  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2).  201.13(f).  and 
207.24  of  the  Commission's  mles. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 
Written  submissions. — Each  party 
who  is  an  interested  party  shall  submit 
a  prehearing  brief  to  the  Commission. 
f*rehearing  briefs  must  conform  with  the 
provisions  of  section  207.23  of  the 
Commission's  mles;  the  deadline  for 
filing  is  August  5. 1997.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
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provided  in  section  207.24  of  the 
Commission's  mles.  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.25  of  the 
Commission's  mles.  The  deadline  for 
filing  posthearing  briefs  is  August  20. 
1997;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  August  20. 
1997.  On  September  5. 1997,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  September  9, 1997,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commissions 
mles.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  mles;  any 
submissions  that  contain  BPl  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3.  and  207.7  of  the 
Commission's  mles. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  mles. 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPl  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

By  order  of  the  Commission.   • 

Issued:  March  31. 1997. 
Donna  R.  Koeimke, 
Secretary. 

IFR  Doc  97-8723  Filed  4-»-97;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvesttgation  No.  731-TA-767 
(Prellmirwry)] 

Ultrs  High  Temperature  Milk  From 
Canada 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Notice  of  withdrawal  of  petition 
in  antidimiping  investigation. 

SUMMARY:  On  March  28  1997.  the 
Department  of  Comment  and  the 


Commission  received  a  letter  from 
petitioner  in  the  subject  investigation 
(Industrie  Lechera  de  Puerto  Rico,  tac, 
San  Juan.  PR)  withdrawing  its  petition. 
Commerce  has  not  initiat^  an 
investigation  as  provided  for  in  section 
732(c)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  §  1673a(c)).  Accordingly,  the 
Commission  gives  notice  that  its 
antidumping  investigation  concerning 
ultra  high  temperature  milk  from 
Canada  (investigation  No.  731-TA-767 
(Preliminary))  is  discontinued. 
EFFECTIVE  DATE:  March  28,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brad  Hudgens  (202-205-3189),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobiUty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wvkrw.usitc.gov  or  ftp://ftp.usitc.gov). 

By  order  of  the  Commission. 

Issued:  March  31, 1997. 
Donna  R.  Koeimke. 
Secretary. 
IFR  Doc.  97-8722  Filed  4-*-97:  8:45  am) 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
PNS  No.  1842-971 
RIH  1115-AE77 

Direct  Mail  Program;  Form  1-360 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 

ACTION:  Notice  of  Expansion  of  the 
Direct  Mail  Program. 


SUMMARY:  This  notice  announces  the 
Immigration  and  Naturalization 
Service's  (Service)  plan  to  expand  the 
Direct  Mail  Program  to  include  the  filing 
of  self-petitions  by  a  battered  spouse  or 
child  on  Form  1-360,  Petition  for 
Amerasian.  Widow(er).  or  Special 
Immigrant.  The  Service  will  now 
require  that  all  Forms  1-360,  filed  by  a 
self-petitioning  battered  spouse,  child, 
or  by  the  parent  of  a  battered  child,  be 
mailed  directly  to  the  Vermont  Service 
Center.  This  change  will  enable  the 
Service  to  expedite  the  processing  of 
these  petitions. 
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DATES:  This  notice  is  effective  May  7, 
1997. 

FOR  FUmXR  INFORMATION  CONTACT: 
Ms.  Karen  FitzGerald.  Staff  Officer, 
Immigration  and  Naturalization  Service, 
Adjudications  and  Nationality  Division, 
425  I  Street.  NW.,  Room  3214, 
Washington.  DC  20536,  telephone  (202) 
514-5014. 

SUPPt^MENTARY  INFORMATKM: 

Backgroond 

Under  8  CFR  103.2(a),  appUcations 
submitted  to  the  Service  must  be 
executed  and  filed  in  accordance  with 
the  instructions  on  the  apphcation  form. 
By  eliminating  specific  reference  to 
filing  location,  this  regulation  provides 
service  center  directors  with  the 
authority  to  accept  and  process 
applications  designated  iat  Direct  Mail, 
h  also  provides  the  Service  with  the 
flexibility  to  shift  filings  to  the  service 
centers  as  the  Direct  Mail  Program 
continues  to  expand. 

Recent  legislation  and  the  publication 
of  an  interim  rule  on  March  26, 1996, 
at  59  FR  13061  have  led  the  Service  to 
conclude  that  expansion  of  the  use  of 
the  direct  mail  program  to  include  1—360 
petitions  filed  in  accordance  with  the 
provisions  of  the  Violence  Against 
Women  Act  (VAWA)  is  warranted. 

It  is  the  intent  of  the  Service  to  ensure 
sensitive  and  expeditious  processing  of 
the  petitions  filed  by  this  class  of  at-risk 
appUcants.  Institution  of  a  centralized 
direct  mail  filing  process  enables  the 
Service  to  accomplish  this  and 
engenders  uniformity  in  the 
adjudication  of  all  applications  of  this 
type.  This  modification  also  enhances 
the  Service's  ability  to  be  more 
responsive  to  inquiries  from  applicants, 
their  representatives,  and  benefit- 
granting  agencies. 

Where  to  File 

Effective  May  7. 1997.  Form  1-360  for 
self-petitioning  battered  spouses  and 
children  residing  within  the  United 
States  must  be  mailed,  with  all 
supporting  documentation,  directly  to 
the  following  address:  USINS  Vermont 
Service  Center.  75  Lower  Weldon  Street. 
St.  Albans,  VT  05479.  Applicants  may 
obtain  the  Form  1-360  by  telephoning 
the  toll-free  INS  Forms  Request  Line,  1- 
800-870-3676. 

Special  Note 

This  notice  does  not  apply  to  1-360 
petitions  filed  by  Amerasians, 
widow(er)s,  or  special  immigrants. 

Transitioii 

During  the  first  30  days  following  the 
effiactive  date  of  this  notice,  district 


offices  and  service  centers  will  forward 
to  the  Vermont  Service  Center,  in  a 
timely  manner,  any  Form  1-360  filed  by 
a  self-petitioning  battered  spouse  or 
child,  which  has  been  inadvertently 
mailed  to  an  office  other  than  the 
Vermont  Service  Center.  Petitions  filed 
prior  to  the  effective  date  of  this  notice 
will  be  adjudicated  at  the  place  of  initial 
fiUng. 

Appeals  or  motions  to  reof)en  or 
reconsider  denied  1-360  petitions 
submitted  to  the  Service  prior  to  May  7. 
1997  will  be  processed  by  the  office 
where  the  1-360  was  originally  filed  and 
adjudicated.  Appeals  and  motions  filed 
during  the  transition  period,  and  after 
this  notice  goes  into  effiect,  should  be 
filed  with  the  Vermont  Service  Center 
and  will  be  processed  by  that  office. 

During  the  transition  period,  the 
Service  intends  to  work  closely  with 
community  organizations  and  advocacy 
groups  to  provide  information  and 
assistance  to  the  public  regarding  this 
change. 

After  the  30-day  transition  period, 
self-petitioning  battered  spouses  and 
children  will  be  directed  to  mail  the 
Form  1-360  to  the  Vermont  Service 
Center  for  processing. 

Dated:  March  22, 1997. 
Doris  Meiaaiier, 

Commissioner,  Inunigration  and 
Naturalization  Service. 
IFR  Doc  97-8835  Filed  4-4-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

limnigratfon  and  Naturalization  Servic* 
PNS  No.  1832-97;  AQ  Order  No.  2076-07] 
Rmi115-^E26 

Extsnsion  of  Designation  and 
Rodesignation  of  UtMria  Under 
Temporary  Protected  Status  Prografn 

AQENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY:  This  notice  extends  the 
designation  of  Liberia  under  the 
Temporary  Protected  Status  CTPS") 
program  for  an  additional  12  months 
(imtil  March  28, 1998)  in  accordance 
with  sections  244(b)(3)(A)  and  (C)  of  the 
Immigration  and  Nationahty  Act,  as 
amended  ("the  Act"  or  "INA").  This 
notice  also  describes  the  procedures 
with  which  eligible  aliens,  who  are 
nationals  of  Liberia  (or  who  have  no 
nationality  and  who  last  habitually 
resided  in  Liberia),  must  comply  to  re- 
register for  TPS.  Re-registration  for  the 
TPS  extension  period  is  limited  to 


persons  who  already  have  registered  for 
the  initial  period  of  TPS,  which  ended 
on  March  27.  1992. 

Pursuant  to  section  244(b)(1)  of  the 
Act,  this  notice  concurrently  designates 
Liberia  anew  ("redesignates")  under  the 
TPS  program.  This  redesignation  of 
Liberia  makes  TPS  available  to  eligible 
Liberian  TPS  applicants  who  have 
"continuously  resided  in  the  United 
States"  since  June  1, 1996.  and  who 
have  been  "continuously  physically 
present  in  the  United  States"  since 
April  7. 1997. 

EFFECTIVE  DATES: 

1.  Extension  of  Designation  and  Re- 
registration 

The  extension  of  designation  is 
effective  on  March  29. 1997.  and  will 
remain  in  effect  until  March  28, 1998. 
The  primary  re-registration  procedures 
become  effective  on  April  7. 1997,  and 
will  remain  in  effiect  until  May  6, 1997. 

2.  Redesignation 

The  Liberian  TPS  redesignation  is 
effective  concurrently  with  the 
extension  from  March  29, 1997.  until 
March  28, 1998.  The  registration  period 
for  the  Liberian  TPS  redesignation 
program  begins  on  April  7, 1997  and 
will  remain  in  effect  until  October  6, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Chirlin.  Adjudications  Officer. 
Immigration  and  NaturaUzation  Service, 
Room  3214.  425  I  Street.  NW.. 
Washington,  DC  20536,  telephone  (202) 
514-5014. 

SUPPLEMENTARY  MFORMATION: 


Background 

Statutory  Provisions  for  TPS 

1.  Designation  and  Extension  Under  the 
TPS  Program 

Section  308(a)(7)  of  Public  Law  104- 
132  renumbered  section  244 A  of  the 
Act.  Under  this  section  renumbered  as 
DMA  244  (8  U.S.C.  1254),  the  Attorney 
General  is  authorized  to  grant 
Temporary  Protected  Status  in  the 
United  States  to  eligible  aliens  who  are 
nationals  of  a  foreign  state  designated  by 
the  Attorney  General  (or  who  have  no 
nationality  and  last  habitually  resided 
in  that  state).  The  Attorney  General  may 
designate  a  state  upon  finding  that  the 
state  is  experiencing  ongoing  armed 
conflict,  environmental  disaster,  or 
extraordinary  and  temporary  conditions 
that  prevent  nationals  or  residents  of  the 
country  &t)m  returning  in  safety. 

At  least  60  days  before  the  end  of  a 
designation  or  extension  of  designation, 
the  Attorney  General,  after  consultation 
with  appropriate  agencies  of  the 
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Government,  reviews  conditions  in  the 
foreign  state  for  which  the  designation 
is  in  effiect.  The  designation  is  extended 
if  the  Attorney  General  does  not 
determine  that  termination  is 
appropriate  because  the  foreign  state  no 
longer  meets  the  conditions  for 
designation.  INA  244(b)(3)(C).  Through 
such  an  extension  of  designation, 
however,  TPS  continues  to  be  available 
only  to  ahens  who  have  been 
continuously  physically  present  in  the 
United  States  from  the  effective  date  of 
the  designation.  TPS  is  not  available  to 
aliens  who  have  been  physically  present 
in  the  United  States  only  bom  the 
effective  date  of  the  extension  but  who 
were  not  physically  present  from  the 
date  of  the  designation. 

2.  Redesignation  of  Liberia  Under  the 
TPSPropram 

Subsection  244(b)(1)  of  the  Act 
implicitly  permits  the  Attorney  General 
to  "redesignate"  (that  is,  to  designate 
under  the  TPS  prqgram  a  country  that 
has  been  previously  designated),  as  well 
as  designated  for  the  first  time,  if  she 
first  finds  that  the  required  conditions 
are  met.  The  act  of  redesignation  is 
referenced  in  subsection  244(c)(l)(A)(i), 
which  requires  that  "the  alien  has  been 
continuously  physically  present  since 
the  effective  date  of  the  most  recent 
designation  of  the  state."  (Emphasis 
added.)  This  provision  thus  explicitly 
contemplates  more  than  one 
designation.  This  redesignation  of 
Liberia  under  the  TPS  program  is 
nonetheless  the  first  time  that  the 
Attorney  General  has  found  it 
appropriate  to  exercise  her  discretion  to 
redesignate  a  country. 

One  factor  in  determining  whether 
redesignation  is  appropriate  is  whether 
it  will  create  a  "magnet  effect"  for 
nationals  of  the  country  under 
consideration.  In  cases  where  the 
Attorney  General  contemplates 
redesignation,  she  may  consider  this 
possible  magnet  effect  and  any  other 
factors  weighing  against  redesignation, 
together  with  any  discretionary  factors 
in  fevor  of  redesignation.  A  significant 
discretionary  factor  in  favor  of 
redesignation  is  the  intensification  of 
civil  strife  and  instabihty  in  the  country 
under  consideration. 

The  TPS  statute  imposes  a 
requirement  that,  in  order  to  be  eligible 
for  TPS,  an  alien  must  have  been 
continuously  physically  present  in  the 
United  States  since  the  effective  date  of 
the  most  recent  designation.  This  means 
that,  regardless  of  when  a  designation 
may  have  been  extended,  in  o^er  to 
receive  TPS  an  alien  must  have  been 
physically  present  in  the  United  States 
fix)m  the  date  of  initial  designation  or 


&X)m  the  date  of  any  redesignation.  INA 
244(c)(l)(A)(i).  The  statute  also 
authorizes  the  Attorney  General  to 
impose  an  additional  requirement  that 
an  alien  must  have  continuously  resided 
in  the  United  States  since  such  date  as 
the  Attorney  General  may  designate. 
DMA  244(c)(l)(A)(ii).  The  authority  to 
designate  a  separate  date  from  which  an 
alien  must  have  continuously  resided  in 
the  United  States  allows  the  Attorney 
General  to  tailor  more  narrowly  the 
group  of  aliens  to  whom  she  determines 
it  is  appropriate  to  extend  the  coverage 
of  a  designation  or  redesignation. 

The  required  June  1. 1996,  residence 
date  will  apply  to  all  applicants.  For  a 
small  number  of  appUcants  with  recent 
foreign  travel,  certain  trips  from  the 
United  States  between  Jime  1, 1996,  and 
April  7, 1997  would  be  allowed  under 
the  definition  of  "continuously 
resided."  Such  trips  after  April  7. 1997 
would  be  allowed  within  slightly 
narrower  limits  under  the  definition  of 
"continuously  physically  present."  See 
definitions  at  8  CFR  244.1,  formerly  8 
CFR  240.1. 

The  initial  registration  period  for  this 
TPS  redesignation  continues  from  April 
7, 1997  until  October  6,  1997  in 
accordance  with  the  required  180-day 
minimum  period.  INA  244(c)(l)(A)(iv). 

Extension  of  Designation  of  Liberia 
Under  the  TPS  Program 

On  March  27.  1991,  the  Attorney 
General  designated  Liberia  for 
Temporary  Protected  Status  for  a  period 
of  12  months,  56  FR  12746.  The 
Attorney  General  subsequently 
extended  the  designation  of  Liberia 
imder  the  TPS  program  for  5  additional 
12-month  periods  with  the  last 
extension  valid  until  March  28, 1997,  61 
FR  8076. 

The  Attorney  General  has  determined 
that  temporary  conditions  continue  to 
prevent  nationals  of  Liberia  from 
returning  to  their  coimtry  in  safety. 
Therefore,  by  this  notice  she  is 
extending  the  designation  of  Liberia 
under  the  Temporary  Protected  Status 
program  for  an  additional  12  months 
(until  March  28. 1998)  in  accordance 
with  sections  244(b)(3)  (A)  and  (C)  of 
the  Act. 

Redesignation  of  Liberia  Under  the  TPS 
Progmm 

In  her  discretion,  the  Attorney 
General  has  further  determined  that,  in 
Ught  of  renewed  conflict  in  Liberia 
during  the  first  half  of  1996.  the 
temporary  conditions  that  continue  to 
exist  in  Liberia  warrant  redesignation. 
Therefore,  pursuant  to  section  244(b)(1) 
of  the  Act.  this  notice  concurrently 
grants  Liberia  a  redesignation  of  TPS. 


With  the  redesignation  of  Liberia.  TPS 
is  now  available  to  otherwise  eligible 
applicants  who  are  ineligible  for 
reregistration  under  the  extension  of  the 
initial  designation,  either  because  they 
came  to  the  United  States  after  the 
initial  designation  or  because  they  failed 
to  register  in  a  timely  manner  under  the 
initial  designation. 

By  opwation  of  statute,  this 
redesignation  extends  the  availabiUty  of 
TPS  only  to  Liberians  who  have  been 
continuously  physically  present  in  the 
United  States  bom  the  effective  date  of 
this  redesignation  April  7,  1997.  In 
addition,  the  Attorney  General  is 
exercising  her  discreticHi  under  INA 
section  244(c)(l)(A)(ii)  to  select  a 
diffierent  and  earlier  date  of  June  1 , 
1996,  from  which  Liberians  must  have 
continuously  resided  in  the  United 
States  in  order  to  receive  TPS.  Although 
the  Attorney  General  finds  Aat 
conditions  in  Liberia  warrant 
redesignation,  she  has  determined  that 
it  is  appropriate  to  establish  a  separate 
cut-off  date  that  relates  to  the  renewed 
conflict  in  Liberia  during  the  first  half 
of  1996.  Therefore,  the  Attorney  General 
is  imposing  an  additional  June  1, 1996. 
residence  date  requirement. 

Notice  of  Extension  of  Designation  of 
Liberia  Under  the  Temporary  Protected 
Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244  of 
the  Immigration  and  Nationality  Act,  as 
amended.  (8  U.S.C.  1254J.  and  as 
required  by  subsection  244(b)(3)  (A)  and 
(C)  of  the  Act,  I  have  consulted  with  the 
appropriate  agencies  of  the  U.S. 
Government  concerning:  (a)  The 
conditions  in  Liberia  and  (b)  whether 
permitting  nationals  of  Liberia  (and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Liberia)  to  remain 
temporarily  in  the  United  States  is 
contrary  to  the  national  interest  of  the 
United  States.  From  these  consultations. 
I  find  that: 

(1)  After  renewed  conflict  in  Liberia  during 
the  first  half  of  1996,  and  ongoing  insecurity, 
there  exist  extraordinary  and  temporary 
conditions  that  prevent  aliens  who  are 
nationals  of  Liberia  (and  aliens  having  no 
nationality  who  last  habitually  resided  in 
Liberia)  from  returning  to  Liberia  in  safety; 
and 

(2)  Permitting  nationals  of  Liberia  (and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Liberia)  to  remain 
temporarily  in  the  United  States  is  not 
contrary  to  the  national  interest  of  the  United 
States. 

Accordingly,  extension  of  designation 
is  ordered  as  follows: 

(1)  The  designation  of  Liberia  under 
section  244(b)  of  the  Act  is  extended  for  an 


16610 


Federal  Register  /  Vol.  62.  No.  66  /  Monday.  April  7,  1997  /  Notices 


additional  12-inonth  period  from  March  29, 
1997.  to  March  28. 1996. 

(2)  1  estimate  that  there  are  approximately 
4.000  nationais  of  Liberia  (and  aliens  having 
no  nationality  who  last  habitually  resided  in 
Liberia)  who  have  been  granted  Temporary 
Protected  Statm  and  who  are  eligible  for  re- 
registretion. 

(3)  in  order  to  maintain  current  registration 
for  Temporary  Protected  Status,  a  national  of 
Liberia  (or  an  alien  having  no  nationality 
who  last  habitually  resided  in  Liberia)  who 
received  a  grant  of  TPS  diuing  the  initial 
period  of  designation  from  March  27, 1991, 
to  March  27. 1992.  must  comply  with  the  re- 
registration  requirements  contained  in  8  CFR 
244.17.  formerly  8  CFR  240.17.  which  are 
described  in  pertinent  part  in  paragraphs  (4) 
and  (5)  of  this  notice. 

(4)  A  national  of  Liberia  (or  an  alien  having 
no  nationality  who  last  habitually  resided  In 
Liberia)  who  previously  has  been  granted 
TPS  must  re-register  by  filing  a  new 
Application  for  Temporary  Protection  Status, 
Form  1-821.  together  with  an  Application  for 
Employment  Authorization.  Form  1-765, 
within  the  30-day  period  beginning  on  April 
7. 1997  and  ending  on  May  6.  1997  in  order 
to  be  eligible  for  Temporary  Protected  Status 
during  the  period  tram  March  29, 1997,  to 
March  28, 1998.  Late  re-registration 
applications  will  be  allowed  pursuant  to  8 
CFR  244.17(c).  formerly  8  CFR  240.17(c). 

(5)  There  is  no  fise  for  Form  1-821  filed  as 
part  of  the  re-registration  application.  The  iise 
prescribed  in  8  CFR  103.7(b)(1),  currentiy 
seventy  dollars  (S70],  will  be  charged  for 
Form  1-765,  filed  by  an  alien  requesting 
employment  authorization  pursuant  to  the 
provisions  of  paragraph  (4)  of  this  notice 
(unless  submitted  with  a  fee  waiver  request 
properly  documented  in  accordance  with  8 
CFR  244.20.  formerly  8  CFR  240.20).  An  alien 
who  does  not  request  employment 
authorization  must  nonetheless  file  Form  1— 
821  together  with  Form  1-765.  but  in  such 
cases  both  Form  1-821  and  Form  1-765 
should  be  submitted  without  fee. 

(6)  Pursuant  to  section  244(b)(3XA)  of  the 
Act.  the  Attorney  General  will  review,  at 
least  60  days  before  March  28, 1998,  the 
designation  of  Liberia  under  the  TPS  program 
to  determine  whether  the  conditions  far 
designation  continue  to  be  met  Notice  of  that 
determination,  including  the  basis  for  the 
determination.  wiU  be  published  in  the 
Federal  Regiater.  If  there  is  an  extension  of 
designation,  late  initial  registration  for  TSP 
shall  be  allowed  only  pursuant  to  the 
requirements  of  8  CFR  244.2(f)(2).  formerly  8 
(TR  240.2(f)(2).  Any  such  future 
determination  will  apply  to  the  more  recent 
Liberian  TPS  registrants  under  the  TPS 
redesignatioo  as  well  as  the  re-registrants  for 
the  TPS  extension. 

Notice  of  Redesignation  of  Liberia 
Under  the  Temporary  Protected  Status 
Prograin 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244  of 
the  Immigration  and  Nationality  Act,  as 
amended.  (8  U.S.C  1254).  and  pursuant 
to  the  discretion  vested  in  the  Attorney 
General  imder  subsection  244(b)(1)  of 


the  Act,  I  have  consulted  with  the 
appropriate  agencies  of  the  U.S. 
Cyovemment  concerning  redesignation 
of  Liberia  under  the  Temporary 
Protected  Status  program.  From  these 
consultations  I  find  that  after  renewed 
conflict  in  Liberia  during  the  first  half 
of  1996.  and  ongoing  insecurity,  there 
exist  extraordinary  and  temporary 
conditions  that  prevent  aliens  who  are 
nationals  of  Liberia  (and  aliens  having 
no  nationality  who  last  habitually 
resided  in  Liberia)  from  returning  to 
Liberia  in  safety. 

In  consideration  of  these 
consultations  and  other  relevant  factors, 
and  in  the  exercise  of  my  discretion,  I 
order  redesignation  of  Liberia  as 
follows: 

(1)  Liberia  is  redesignated  under  section 
244(b)(1)(C)  of  the  Act.  Nationals  of  Liberia 
(and  aliens  having  no  nationality  who  last 
habitually  resided  in  Liberia)  who  have 
"continuously  resided  in  the  United  States" 
since  )une  1. 1996,  and  have  been 
"continuously  physically  present"  since 
April  7, 1997  may  apply  for  Temporary 
Protected  Status  within  the  registration 
period  which  begins  April  7, 1997  and  ends 
on  October  6, 1997. 

(2)  1  estimate  that  there  are  no  more  than 
5.000  nationals  of  Liberia  (and  aliens  having 
no  nationality  who  last  habitually  resided  in 
Liberia)  who  are  ciurently  in  nonimmigrant 
or  unlawful  status  (in  addition  to  the  earlier 
Litwrian  TPS  registrants)  and  are,  therefore, 
eligible  for  Temporary  Protected  Status  under 
this  redesignation. 

(3)  Except  as  specifically  provided  in  this 
notice,  application  for  TPS  by  nationals  of 
Liberia  (and  aliens  having  no  nationality  who 
last  habitually  resided  in  Liberia)  must  be 
filed  pursuant  to  the  provisions  of  8  CFR  part 
244,  formerly  8  CFR  240.  Aliens  who  wish 

to  apply  for  TPS  must  file  an  Application  for 
Temporary  Protected  Status.  Form  1-821, 
together  mth  an  Application  for  Employment 
Authorization,  Form  1-765.  during  the 
registration  period,  which  begins  on  April  7, 
1997  and  will  remain  in  effect  until  October 
6, 1997. 

(4)  A  fee  of  fifty  dollan  (S50)  will  be 
charged  for  each  Application  for  Temporary 
Protected  Status.  Form  1-821.  filed  dxiring  the 
registration  period.  

(5)  The  fee  prescribed  in  8  CFR  103.7(bXl). 
which  is  currentiy  seventy  dollars  (S70),  will 
be  charged  for  each  Application  for 
Employment  Authorization  Form  1-765,  filed 
by  an  alien  requesting  employment 
authorization.  An  alien  who  does  not  request 
employment  authorization  must  nevertheless 
file  Form  1-765.  together  with  Form  1-621. 
for  informational  purposes,  but  in  such  cases 
Form  I-76S  should  be  submitted  without  fee. 
Both  Forms  1-821  and  1-765  may  be 
submitted  without  the  required  fees  if  a 
properly  documented  fee  waiver  request  in 
accordance  with  8  CFR  244.20,  formerly  8 
CFR  240.20.  accompanies  the  forms. 

(6)  Information  concenung  the  TPS 
redesignation  program  for  nationals  of 
Liberia  (and  aliens  having  no  nationally  who 
last  habitually  resided  in  Liberia)  will  be 


available  at  local  Immigration  and 
Naturalization  Service  offices  upon 
publication  of  this  notice. 

Dated:  April  1, 1997. 
lanetReno, 
Attorney  General. 
IFR  Doc.  97-6925  Filed  4  4  07;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Offic*  Of  the  Secretary 

Privacy  Act  of  1974;  Publication  of  Two 
New  Systems  of  ftecords; 
Amendments  to  an  Existing  System 

agency:  OfBce  of  the  Secretary.  Labor. 
ACTION:  Notice  of  two  new  systems  of 
records;  amendments  to  an  existing 
system  of  records. 

SUMMARY:  The  Privacy  Act  of  1974 
requires  thet  each  agency  publish  notice 
of  all  of  the  systems  of  records  that  it 
maintains.  This  document  adds  two 
new  systems  of  records  to  this 
Department's  current  systems  of 
records.  With  the  addition  of  these  two 
new  systems  of  records,  the  Department 
will  be  maintaining  144  systems  of 
records.  This  document  also  proposes  to 
amend  the  Routine  Use  Category  for  one 
of  the  Department's  existing  systems  of 
records.  The  proposed  amended  system 
will  permit  the  Department  to  provide 
important  information  to  state 
imemployment  insurance  agencies  in 
order  to  fadUtate  the  processing  of 
unemployment  insurance  claims  for 
Department  of  Labor  (DOL)  employees. 
Finally,  various  administrative  (non- 
substantive) amendments  to  this  same 
existing  system  are  being  made  at  this 
time. 

DATES:  Persons  wishing  to  comment  on 
this  new  system  of  records  and  on  the 
proposed  new  iRoutine  Use  may  do  so 
by  May  19. 1997.  Unless  there  is  a 
further  notice  in  the  Federal  Register. 
the  two  new  systems  of  records,  and  the 
proposed  amendment  to  the  existing 
system,  will  become  effective  on  Jime  2, 
1997.  The  remaining  amendments  to 
DOL/OASAM-1  are  administrative 
(non-substantive),  andtherefore,  will 
become  effective  on  April  7, 1997. 
ADDRESSES:  Written  comments  may  be 
mailed  or  delivered  to  Robert  A. 
Shapiro,  Associate  Solicitor.  Division  of 
Legislation  and  Legal  Counsel.  200 
Constitution  Avenue,  NW.,  Room  N- 
2428,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miriam  McD.  Miller.  Ck)-Coimsel  for 
Administrative  Law,  Office  of  the 
Solicitor,  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  N- 


2428,  Washington.  DC  20210.  telephone 
(202)  219-8188. 

SUPPt-EKCNTARY  INFORMATION:  Pursuant 
to  section  three  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a(e)(4)),  hereinafter 
referred  to  as  the  Act,  the  Department 
hereby  publishes  notice  of  two  new 
systems  of  records  currently  maintained 
pursuant  to  the  Act.  This  document 
supplements  this  Department's  last 
publication  in  full  of  all  of  its  Privacy 
Act  systems  of  records.  The  document 
also  proposes  to  amend  the  Routine  Use 
Category  for  one  of  the  Department's 
existing  systems  of  records.  On 
September  23, 1993.  in  Volume  58  at 
page  49548  of  the  Federal  Roister,  we 
published  a  notice  containing  138 
systems  of  records  which  were 
maintained  under  the  Act.  Subsequent 
publications  of  new  systems  were  made 
on  April  15.  1994  (59  FR  18156)(two 
new  systems);  on  May  10. 1995  (60  FR 
24897)  (one  new  system);  and  on  Jime 
15,  1995  (60  FR  31495)(one  new 
system).  The  new  system  pubUshed 
herein  will  increase  the  total  number  of 
systems  to  144. 

1.  The  first  new  system  published 
herein  is  enUtled  DOL/BLS-17.  NaUonal 
Longitudinal  Survey  of  Youth  1996 
Database,  which  contains  a  random 
sample  of  the  general  population  who 
were  ages  12-17  on  December  31, 1995, 
with  an  over-representation  of  disabled 
students.  This  system  will  serve  a 
variety  of  policy-related  research 
interests  concerning  the  school-to-work 
transition  and  the  labtM-  market 
problems  of  youth. 

2.  The  second  new  system  published 
herein  is  entitled  DOL/OCFO-2, 
Department  of  Labor  Accounting  and 
Related  Systems.  This  new  system  has 
been  developed  by  and  is  controlled  by 
the  Office  of  the  Chief  Financial  Officer. 
This  new  system  is  an  accounts  payable 
and  an  accoimts  receivable  system. 

3.  The  Department  also  hereby 
proposes  to  amend  an  existing  system  of 
records,  DOL/OASAM-1,  Attendance. 
Leave  and  Payroll  File,  so  that  a  new 
Routine  Use  can  be  established.  The 
new  Routine  Use  will  permit  the 
Department  to  provide  certain  important 
identified  information  to  state 
imemployment  insurance  agencies, 
without  the  need  for  individual 
authorizations,  so  that  DOL  employees 
can  have  their  unemployment  insurance 
claims  processed. 

4.  This  document  makes  various 
administrative  (non-substantive) 
amendments  to  DOL/OASAM-1  at  this 
time.  Since  these  administrative 
amendments  are  non-substantive,  public 
comment  is  not  required. 
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Universal  Routine  Uses 

In  its  September  23. 1993  publication, 
the  Department  gave  notice  of  eleven 
paragraphs  containing  routine  uses 
which  apply  to  all  of  its  systems  of 
records,  except  for  DOL/OASAM-5  and 
DOL/OASAM-7.  These  eleven 
paragraphs  were  presented  in  the 
General  Prefatory  Statement  for  that 
document,  and  it  appeared  at  pages 
49554-49555  of  Volume  58  of  the 
Federal  Register.  Those  eleven 
paragraphs  were  republished  in  an  April 
15, 1994  document  in  order  to  correct 
grammatical  mistakes  in  the  September 
23. 1993  version.  In  both  the  May  10. 
1995  and  Jime  15, 1995  pubhcation,  the 
General  Prefatory  Statement  was 
republished  as  a  convenience  to  the 
reader  of  the  document.  We  are  again 
republishing  the  General  Prefatory 
Statement  as  a  convenience  to  the 
reader.  At  this  time  we  are  making  a 
grammatical  correction  to  paragraph  7. 
of  these  routine  uses  by  substituting  the 
word  "any"  in  place  of  the  word  "this." 
The  public,  the  Office  of  Management 
and  Budget  (OMB).  and  the  Congress  are 
invited  to  submit  written  comments  on 
the  proposed  amendment  in  this 
document.  A  report  on  these  new 
systems,  and  on  the  first  proposed 
amendment  to  DOL/OASAM-1,  has 
been  provided  to  OMB  and  to  the 
Congress  as  required  by  OMB  Circular 
A-130,  Revised,  and  5  U.S.C.  552a(r). 
The  administrative  (non-substantive) 
amendments  do  not  have  to  be  provided 
to  OMB  and  to  the  Congress. 

General  Prefatory  Statement 

The  following  routine  uses  apply  to 
and  are  incorporated  by  reference  into 
each  system  of  records  pubUshed  below 
unless  the  text  of  a  particular  notice  of 
a  system  of  records  indicates  otherwise. 
These  routine  uses  do  not  apply  to  DOL/ 
OASAM-5.  Rehabilitation  and 
Counseling  File,  nor  to  DOL/OASAM-7. 
Employee  Medical  Records. 

1 .  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  to  the  Department  of 
Justice  when:  (a)  The  agency  or  any 
component  thereof;  or  (b)  any  employee 
of  the  agency  in  his  or  her  official 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee;  or  (c)  the  United  States 
Government,  is  a  party  to  Utigation  or 
has  an  interest  in  such  htigation,  and  by 
careful  review,  the  agency  determines 
that  the  records  are  both  relevant  and 
necessary  to  the  litigation  and  the  use  of 
such  records  by  the  Department  of 
Justice  is  therefore  deemed  by  the 
agency  to  be  for  a  purpose  that  is 


compatible  with  the  purpose  for  which 
the  agency  collected  the  records. 

2.  ft  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  in  a  proceeding  before  a 
court  or  adjudicative  body,  when:  (a) 
The  agency  or  any  component  thereof; 
or  (b)  any  employee  of  the  agency  in  his 
or  her  official  capacity;  or  (c)  any 
employee  of  the  agency  in  his  or  her 
individual  capacity  where  the  agency    - 
has  agreed  to  represent  the  employee;  or 
(d)  the  United  States  Government,  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
the  agency  determines  that  the  records 
are  both  relevant  and  necessary  to  the 
htigation  and  the  use  of  such  records  is 
therefore  deemed  by  the  agency  to  be  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records. 

3.  When  a  record  on  its  face,  or  in 
conjunction  with  other  records, 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule, 
or  order  issued  pursuant  thereto, 
disclosure  may  be  made  to  the 
appropriate  agency,  whether  Federal, 
foreign.  State,  local,  or  tribal,  or  other 
public  authority  responsible  for 
enforcing,  investigating  or  prosecuting 
such  violation  or  charged  with  enforcing 
or  implementing  the  statute,  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  if  the  information  disclosed  is 
relevant  to  any  enforcement,  regulatory, 
investigative  or  prosecutive 
responsibility  of  the  receiving  entity. 
and  by  careful  review,  the  agency 
determines  that  the  records  are  both 
relevant  and  necessary  to  the  Utigation  - 
and  the  use  of  such  records  is  therefore 
deemed  by  the  agency  to  be  for  a 
purpose  that  is  compatible  with  the 
piupose  for  which  the  agency  collected 
the  records. 

4.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Member 
of  Congress  or  to  a  Congressional  staff 
member  in  response  to  an  inquiry  of  the 
Congressional  office  made  at  the  written 
request  of  the  constituent  about  whom 
the  record  is  maintained. 

5.  Records  from  this  system  of  records 
may  be  disclosed  to  the  National 
Archives  and  Records  Administration  or 
to  the  Genera!  Services  Administration 
for  records  management  inspections 
conducted  under  44  U.S.C  2904  and 
2906. 

6.  Disclosure  may  be  made  to  agency 
contractors,  or  their  employees, 
consultants,  grantees,  or  their 
employees,  or  volunteers  who  have  been 
engaged  to  assist  the  agency  in  the 
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performance  of  a  contract,  service,  grant, 
cooperative  agreement  or  other  activity 
related  to  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  perform  the  activity. 
Recipients  shall  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
of  1974,  as  amended.  5  U.S.C.  552a:  see 
also  5  U.S.C.  552a(ml. 

7.  The  name  and  current  address  of  an 
individual  may  be  disclosed  from  any 
system  of  records  to  the  parent  locator 
service  of  th«  Department  of  HHS  or  to 
other  authorized  persons  defined  by 
Pub.  L.  93-647  for  the  purpose  of 
locating  a  parent  who  is  not  paying 
required  child  support. 

8.  Disclosiu^  may  be  made  to  any 
source  from  which  information  is 
requested  in  the  course  of  a  law 
enforcement  or  grievance  investigation, 
or  in  the  course  of  an  investigation 
concerning  retention  of  an  employee  or 
other  p>ersonnel  action,  the  retention  of 
a  security  clearance,  the  letting  of  a 
contract,  the  retention  of  a  grant,  or  the 
retention  of  any  other  benefit,  to  the 
extent  necessary  to  identify  the 
individual,  inform  the  source  of  the 
purpose(s)  of  the  request,  and  identify 
the  type  of  information  requested. 

9.  Disclosure  may  be  made  to  a 
Federal,  State,  local,  foreign,  or  tribal  or 
other  public  authority  of  die  fact  that 
this  system  of  records  contains 
information  relevant  to  the  hiring  or 
retention  of  an  employee,  the  granting 
or  retention  of  a  seciuity  clearance,  the 
letting  of  a  contract,  a  suspension  or 
debarment  determination  or  the 
issuance  or  retention  of  a  license,  grant, 
or  other  benefit. 

10.  A  record  from  any  system  of 
records  set  forth  below  may  be  disclosed 
to  the  Office  of  Management  and  Budget 
in  connection  with  the  review  of  private 
relief,  legislative  coordination  and 
clearance  process. 

11.  Disclosure  may  be  made  to  a  debt 
collection  agency  that  the  United  States 
has  contracted  with  for  collection 
services  to  recover  debts  owed  to  the 
United  States. 

I.  PublicatioD  of  the  First  New  Sjrstem 
of  Records 

DOL/BLS-17 

SYSTBINAME: 

National  Longitudinal  Survey  of 
Youdi  1996  (NLSY96)  Database. 

SECuwrr  ciASsncATiON: 
None. 

SYSTBI  location: 

National  Opinion  Research  Center 
(NORC).  University  of  Chicago,  1155  E. 
60th  Street,  Chicago,  IL  60637. 


CATEOORKS  OF  MDMOUALS  COVERED  BY  THE 
SYSTBM: 

A  random  sample  of  the  general 
population  who  were  ages  12-17  on 
December  31, 1995,  with  over- 
representation  of  disabled  students. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  name.  Social 
Security  Number,  control  number, 
marital  history,  education,  job  history, 
unemployment  history,  training  history, 
fertility/family  planning,  child  health 
history,  alcohol  use,  drug  use,  reported 
police  contacts,  anti-social  behavior, 
assets  and  income,  program 
participation,  childhood  residence, 
child  development,  time  use,  time  spent 
on  child  care,  immigration  history,  and 
Armed  Services  Vocational  and 
Aptitude  Battery  scores. 

AUTHORfTY  FOR  MAWTENANCE  OF  THE  SYSTEM: 

29  U.S.C.  2  and  Office  of  Management 
and  Budget  Control  No.  1220-0157. 

PURPOSE(S): 

To  serve  a  variety  of  policy-related 
research  interests  concerning  the 
school-to-work  transition  and  the  labor 
market  problems  of  youth.  Data  are  used 
for  studies  such  as:  Di^sion  of  useful 
information  on  labor,  examination  of 
Department  of  Labor  employment  and 
training  programs,  understanding  labor 
markets,  analysis  of  social  indicators, 
measuring  maternal  and  child  inputs 
and  outcomes,  norming  the  Department 
of  Defense  and  Armed  Services 
Vocational  Aptitude  Battery  in  its 
computerized  adaptive  form,  and 
creation  of  norms  for  the  Department  of 
Defense  Interest  Measure. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCUNMNQ  CATEOORCS  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

None,  except  for  those  uses  listed  in 
the  General  Prefatory  Statement  to  this 
document. 

OeCLOSURE  TO  CONSUMBI  REPORTMQ 

None. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETRCVSIQ,  ACCESSeiQ,  RETAMMO,  AND 
OOPOeMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAQE: 

Files  are  stored  electronically  and  on 
paper. 

retrcvasuty: 
Name  or  Control  Number. 

SAFEGUARDS: 

Access  by  authorized  persoimel  only. 
Passwords  are  used  for  electronically 
stored  data,  and  locked  file  cabinets  for 
paper  files. 


RETENTION  AND  OKPOSAU 

Indefinite. 

SYSTEM  MANAQER<S)  AND  ADDRESS: 

Contracting  Officer  Technical 
Representative  (COTR).  NLS  Youth 
Cohort  Study,  Office  of  Research  and 
Evaluation,  Room  4945.  Postal  Square 
Building.  2  Massachusetts  Avenue.  NE., 
Washington,  DC  20212. 

NOTnCATWN  PROCEDURE: 

Mail,  or  present  in  writing,  all 
inquiries  to  the  System  Manager  at  the 
above  address. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  shall  be 
addressed  to  the  system  manager  at  the 
address  listed  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Individuals  requesting  access  must 
also  comply  with  the  Privacy  Act 
regulations  regarding  verification  of 
identity  to  records  at  29  CFR  70a.7. 

CONTESTINO  RECORD  PROCEDURE: 

As  in  notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

From  individuals  concerned. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVSIQNS 
OF  THE  ACT: 

None. 

n.  Publication  of  the  Second  New 
Sjrstem  of  Records 

DOUOCFO-2 

systemname: 

De(>artment  of  Labor  Accounting  and 
Related  Systems. 

security  CLASSnCATION: 

None. 

SYSTBM  location: 

A.  Offices  in  Washington,  DC: 
1 .  Office  of  the  Secretary  of  Labor, 
including: 

a.  Office  of  the  Assistant  Secretary  for 
Administration  and  Management, 
(OASAM): 

b.  Office  of  the  Solicitor  of  Labor; 

c.  Office  of  Public  and  International 
Affairs; 

d.  Bureau  of  International  Labor 
Affairs; 

e.  Employees'  Compensation  Appeals 
Board; 

f.  Wage  Appwals  Board; 

g.  Benefits  Review  Board; 

h.  Office  of  Administrative  Law 
Judges; 

i.  President's  Committee  on  the 
Employment  of  People  with  Disabilities; 


j.  National  Occupational  Information 
Coordinating  Committee; 

k.  Veteran's  Employment  and 
Training  Service. 

2.  Bureau  of  Labor  Statistics; 

3.  Employment  Standards 
Administration; 

4.  Employment  and  Training 
Administration; 

5.  Occupational  Safety  and  Health 
Administration; 

6.  Mine  Safety  and  Health 
Administration; 

7.  Office  of  the  Inspector  General; 

8.  Pension  and  Welfare  Benefits 
Administration; 

9.  Office  of  the  Chief  Financial  Officer 
for  the  Department. 

B.  Regional  and  Area  Offices  of  the 
above. 

categories  of  mdmduals  covered  by  the 

SYSTBl: 

All  fwrsons  who  receive  a  payment 
from  agency/regional  financial  offices. 
Persons  receiving  payments  include,  but 
are  not  limited  to:  Employees,  vendors, 
travelers  on  official  business,  grantees, 
contractors,  consultants,  and  recipients 
of  loans  and  scholarships.  Persons 
owing  monies  include,  but  are  not 
limited  to  p)ersons  who  have  been 
overpaid  and  who  owe  DOL  a  refund 
and  persons  who  have  received  from 
DOL  goods  or  services  for  which  there 
is  a  char^  or  fee  (e.g.  Freedom  of 
Information  Act  requesters). 

CATEQORKS  OF  RECORDS  W  THE  SYSTEM: 

Name,  identification  number 
(Taxpayer  Identification  Number  or 
other  identifying  number),  address, 
purpose  of  payment,  accounting 
classification,  amount  to  be  paid,  and 
amount  paid. 

PURPOSE(S): 

These  records  are  an  integral  part  of 
the  accounting  systems  at  principal 
operating  components,  agency  regional 
offices  and  specific  area  locations.  The 
records  are  used  to  keep  track  of  all 
payments  to  individuals,  exclusive  of 
salaries  and  wages,  based  upon  prior 
entry  into  the  systems  of  the  official 
commitment  and  obligation  of 
government  funds.  When  an  individual 
is  to  repay  funds  advanced  as  a  loan  or 
scholanhip.  etc.,  the  records  will  be 
used  to  establish  a  receivable  record  and 
to  track  repayment  status.  In  event  of  an 
overpayment  to  an  individual,  the 
record  is  used  to  establish  a  receivable 
record  for  recovery  of  the  amount 
claimed.  The  records  are  also  used 
internally  to  develop  reports  to  the 
Internal  Revenue  Service  and  applicable 
state  and  local  taxing  officials  of  taxable 
income.  This  is  a  Department-wide 


notice  of  payment  and  collection 
activities  at  all  locations  listed  under 
system  locations. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUOMQ  CATEQORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Transmittal  of  the  records  to  the 
U.S.  Treasury  to  effect  issuance  of 
payments  to  payees. 

B.  Pursuant  to  section  13  of  the  Debt 
Collection  Act  of  1982.  the  name. 
address(es),  telephone  numbers),  social 
security  number,  and  nature,  amoimt 
and  history  of  the  debts  of  an  individual 
may  be  disclosed  to  private  debt 
collection  agencies  for  the  purpose  of 
collecting  or  compromising  a  debt 
existing  in  this  system. 

C.  Information  may  be  forwarded  to 
the  Department  of  Justice  as  prescribed 
in  the  Joint  Federal  Claims  Collectipn 
Standards  (4  CFR  Ch.  II)  for  the  purpose 
of  determining  the  feasibility  of 
enforced  collection,  by  referring  the 
cases  to  the  Department  of  Justice  for 
litigation. 

D.  Pursuant  to  sections  5  and  10  of  the 
Debt  Collection  Act  of  1982,  information 
relating  to  the  implementation  of  the 
Debt  Collection  Act  of  1982  may  be 
disclosed  to  other  Federal  Agencies  to 
effect  salary  or  administrative  o^ets. 

E.  Information  contained  in  the 
system  of  records  may  be  disclosed  to 
the  Internal  Revenue  Service  to  obtain 
taxpayer  mailing  addresses  for  the 
purpose  of  locating  such  taxpayer  to 
collect,  compromise,  or  write  off  a 
Federal  claim  against  the  taxpayer. 

F.  Information  may  be  disclosed  to  the 
Internal  Revenue  Service  concerning  the 
discharge  of  an  indebtedness  owed  by 
an  individual. 

H.  Information  will  be  disclosed: 

1.  To  credit  card  companies  for  billing 
purposes; 

2.  To  other  Federal  agencies  for  travel 
management  purposes; 

3.  To  airlines,  hotels,  car  rental 
companies  and  other  travel  related 
companies  for  the  purpose  of  serving 
the  traveler.  This  information  will 
generally  include  the  name,  phone 
number,  addresses,  charge  card 
information  and  itineraries. 

DISCLOSURE  TO  CONSUMER  REPORTMQ 
AGENCIES: 

The  amount,  status,  and  history  of 
overdue  debts;  the  name  and  address, 
taxpayer  identification  number  (SSN). 
and  other  information  necessary  to 
estabhsh  the  identity  of  a  debtor,  the 
agency  and  program  under  which  the 
claim  arose,  are  disclosed  pursuant  to  5 
U.S.C.  552a(b)(12)  to  consumer 
reporting  agencies  as  defined  by  section 
603(f)  of  the  Fair  Credit  Reporting  Act 


(15  U.S.C.  1681a(f)),  in  accordance  widi 
section  3(d)(4)(A)(ii)  of  the  Federal 
Claims  Collection  Act  of  1966.  as 
amended  (31  U.S.C.  3711(f))  for  the 
purpose  of  encouraging  the  repayment 
of  an  overdue  debt. 

Note:  Debts  incurred  by  use  of  the  official 
travel  chaise  card  are  personal  and  the 
charge  card  company  may  report  account 
information  to  credit  collection  and  reporting 
agencies. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETRCVMQ,  ACCESSMQ,  RETAMMQ,  AND 
DtSPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAQE: 

Paper  records  in  file  cabinets. 
Computer  records  within  a  computer,  its 
attached  equipment  or  some  magnetic 
form. 

retrkvabuty: 

This  varies  according  to  the  particular 
operating  accoimting  system  within  the 
Operating  Division,  Agency  and 
Regional  Office.  Usually  the  hard  copy 
document  is  filed  by  name  within 
accounting  classification.  Computer 
records  may  be  indexed  by  social 
security  number  and  voudier  number  or 
on  any  field  in  the  record. 

SAFCQUARDS: 

Records  stored  in  lockable  file 
cabinets  or  secured  rooms. 
Computerized  records  protected  by 
password  system. 

RETBinON  AND  DOPOSAU 

Records  are  purged  frtim  automated 
files  once  the  accounting  purpose  has 
been  served;  printed  copy  and  manual 
documents  are  retained  and  disposed  of 
in  accord  with  General  Accounting 
Office  principles  and  standards  as 
authorized  by  the  National  Archives  and 
Records  Adrninistration.  Generally,  on 
the  accounting  side,  information  is  kept 
until  at  least  the  employee  has  left  the 
Department,  and  perhaps  Icmger,  until 
all  existing  activity  for  the  employee  is 
closed  out.  Generally,  on  the  payroll 
side,  the  information  stays  on  the 
Master  Employee  Record  until  the 
retirement  has  been  reconciled  for  the 
year  in  which  the  employee  has  left. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief  Financial  Officer,  Office  of  the 
Chief  Financial  Officer,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 

NOmCATION  PROCEDURE: 

Inquiries  should  be  addressed  to  the 
appropriate  agency's  administrative 
office. 

RKOROS  ACCESS  procedures: 

Same  as  notification  procedures. 
Requesters  should  also  clearly  specify 
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the  record  contents  being  sought,  and 
may  request  an  accounting  of 
disclosures  that  have  been  made  of  their 
record,  if  any. 


and  by  revising  its  name  to  read  as 
follows: 

DOiX)CFO-1      • 


TA-W 


33,292 
33.293 
33.294 
33.295 
33.296 
33.297 
33.298 
33.299 
33.300 
33.301 
33.302 
33.303 
33.304 
33.305 


bidividuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  appropriate  Department  of 
Labor  administrative  office.  Individuals 
must  furnish  their  full  name  and  the 
name  of  the  authorizing  agency, 
including  duty  station  where  they  were 
employed,  if  appUcable. 

RBCOW  eOUMC  CATEOOMES: 

Individuals,  other  DOL  systems, 
employees,  other  Federal  agencies, 
consumer  reporting  agencies,  credit  card 
companies,  government  contractors, 
state  and  local  law  enforcement 

ttaiuw  EiarTH)  won  catTAw  pwovwiohs 

OF  THE  act: 

None. 

m.  PubUcatioii  oi  a  Propoeed 
Amendment 

DOL/OASAM-1.  Attendance,  Leave 
and  Payroll  File,  is  amended  by 
amending  the  category  for  Routine  Uses 
by  adding  the  following  new  sentence  at 
the  end  of  Paragraph  A.  This  additional 
sentence  will  be  included  within  and  as 
part  of  Paragraph  A  The  new  sentence 
is  as  follows: 

"Transmittal  of  employee's  name, 
social  security  number,  salary  history  to 
state  unemployment  insiKance  agencies 
in  order  to  fadUtate  the  processing  of 
state  unemployment  insiuvnce  claims 
for  DOL  employees." 

IV.  Pubbcatioii  of  Administrative  (Men- 
Substantive)  Amendments 

A.  DOL/OASAM-1.  Attendance. 
Leave,  and  Payroll  File,  is  amended  by 
transferring  it  from  the  OfBce  of  the 
Assistant  Secretary  for  Administration 
and  Management  (OASAM)  to  the  Office 
of  the  Chief  Financial  Officer  (OC3=tD) 


Attendance.  Leave,  and  Payroll  File. 

B.  Newly  renamed  DOL/OCFO-l. 
Attendance.  Leave,  and  Payroll  File  is 
further  amended  by  amending  the 
category  for  ROUTINE  USES  by  revising 
the  first  sentence  under  "ROUTINE 
USES"  to  read  as  follows: 

"A.  Transmittal  of  data  to  the  U.S. 
Treasury  to  effect  issuance  of  paychecks 
or  electronic  fund  transfers  (EFT)  to 
employees  and  distribution  of  pay 
according  to  employee  directions  for 
savings  bonds,  allotments  to  financial 
institutions,  and  other  authorized 
purposes." 

C.  Newly  renamed  DOL/OCFO-l, 
Attendance,  Leave,  and  Payroll  File,  is 
further  amended  by  amending  the 
category  for  SYSTEM  LOCATION  by 
deleting  existing  location  No.  11.  which 
refers  to  the  Office  of  the  American 
Workplace,  and  by  redesignating 
existing  location  No.  12  as  location  No. 
11. 

Signed  at  Washington,  DC,  this  28th  day  of 
March.  1997. 
Cyndiia  A.  Metzler. 
Acting  Secretary  of  Labor. 
IFR  Doc.  97-8759  Filed  4-4-97: 8:45  am)     . 
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DEPARTMENT  OF  LABOR 

Employment  end  Training 
Adminietration 

Inveetigatione  Regarding  Certtflcatione 
of  Eligibility  To  Apply  for  Worter 
Adjuatment  Aaaiatance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 

Petitions  lh4STrruTED  on  03/17/97 


notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance. 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  April  17. 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Oiffice  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  April  17, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  17th  day 
of  March.  1997. 


RimmU  T.  Kile. 

Program  Manager,  Policy  &  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

Appendix 


Subject  firm 
(petitioners) 

Leica,  Inc  (Wkrs) 

Zenith  Electronic  Corp  (UEWIA)  . 

Theme  Fatxication  (Wkrs) 

RMK  Inc.  (Wkrs)  ~ 

American  West  Tradmg  Co.  (  )  .. 
Lawton  Marxjfacturing  Co  (Wkrs) 

N.  Erlanger  Blumgart  (Wkrs)  

Anchor  Glass  Container  (AFGW) 

McDonnett  Douglas  (UAW) 

GMsviHe  Manufacturirtg  (Wkrs)  ... 
WestPotnt  Management  (Wkrs)  .. 
Emhart  Glass  Machinery  (UAW) 
Woodbndge  Corporation  (UAW)  . 
SPX  Corporation  (Wkrs)  


LoceWon 


Depew,  NY 

Chicago,  IL 

Verrxxi,  CA  „ 

Solebury,  PA 

Dresden,  TN 

Lawton,  OK  

New  York,  NY 

Tampa.  FL 

Long  Beach,  CA 

GMsvilie,  GA 

WestPoint.  PA 

Windsor.  CT  

Whitsmore  Lake,  Ml 
Dowagiac,  Ml  


Date  of 
petition 


02^7/97 
03A)6/97 
02/26/97 
01/24«7 
02/ia«7 
02/25/97 
02/28«7 
02/27/97 
03/03/97 
01/27/97 
02/27/97 
02/24/97 
02/25«7 
02/26«7 


Product(s) 


Ophthalmic  Instrumentation. 

PC  Boards. 

Uniforms  for  Disneyland  Emptoyees. 

Ladies'  &  Men's  Knitted  Apparel. 

Boots— Western  arxl  Work  

Men's  and  Ladtes'  Dress  Pants. 

Textiles  (for  Ck>thing). 

Glass  Containers. 

Commercial  &  Mihtary  Aircraft. 

Ladies'  Pants.  Skirts  &  Shorts. 

Sweaters. 

Glass  Bottle.  Glass  Wares. 

Polyuranthane  Foam  for  Auto  Seats. 

Rack  and  Pmwn  Housing. 


TA-W 


Federal  Register  /  Vol.  62,  No.  66  /  Monday,  April  7,  1997  /  NoUces 


16615 


PETITIONS  INSTITUTED  ON  03/1 7/97— Continued 


33,306 

33.307 
33,308 
33,309 
33,310 
33.311 
33.312 
33.313 
33.314 
33,315 
33.316 
33,317 
33.318 
33,319 

33.320 
33.321 
33,322 

33,323 
33.324 
33,325 
33.326 
33.327 
33,328 
33,329 
33.330 
33,331 
33,332 
33,333 
33.334 
33,335 
33,336 
33,337 
33,338 


Subject  firm 
(petitkxiers) 


Tecumseh  Metal  Products  (Co) 


Nine  West  Group  (Co) 

Nine  West  Group  (Co) 

Nine  West  Group  (Co) 

Associated  Milk  Produce  (Wkrs) 

Pacificorp  (Wkrs) 

Boise  Cascade  (Wkrs) '.. 

Stor>ey  Creek  Knitting  (Wkrs)  ..... 

Eagle  Ottawa  Leather  (Wkrs)  

Lexington  Fabrics,  Inc  (Co)  

Secure  Computing  Corp  (WiTO)  . 

Vanguard  Plastk»,  Inc  (IBT) 

Alfred  Angek)  (Wkrs) 

Deluxe  Corporation  (Wkrs)  


Unifour  Finishers  (Wkrs) 

Philips  Elmet  (Wkrs)  

Atlantic  Power  System  (Wkrs) 


Bonaventure  Textile,  Inc  (Wkrs)  ... 

Chock  Full  O  Nuts  (Co)  

Burlington  Industries  (Wkrs)  

Owens  Illinois  Ctosure  (Wkrs)  

Louis  GaJlet,  Inc  (Wkrs)  

Stride  Rite  Corp  (Wkrs)  

Stride  Rite  MoWing  (Wkrs) 

Commemorative  Brands,  Inc  (Co) 
American  Fiber  Resources  (Co)  ... 

Hazelhurst  Textiles  (Co)  

Ranco  North  American  (Wkrs) 

Lan  Tecfmologies  (Co)  

Unocal  Corporation  (Co) 

Inland  Paperboard  4  Pack  (UPIU) 
Mitsubishi  Consumer  Elec.  (Co)  ... 
Standard  Products  (The)  (Wkrs) ... 


Location 


Grand  Rapids,  Ml 


Cincinnati,  OH 

Madison,  IN 

Flemingsburg.  KY  .... 

El  Paso,  TX 

Portland,  OR  

Portland,  OR  

Rocky  Mountain.  NO 

Grand  Haven.  Ml  

Hamiiton,  AL  ... 

Concord,  CA  

Paterson.  NJ  

Hatboro.  PA 

New  Beriin,  Wl 


Hk*ory,  NC 

Lewiston.  ME  .... 
Fayetteville,  NC . 

Secaucus.  NJ  .„. 

Unden.  NJ „. 

Denton,  NC  

Erie,  PA 

Unwntown,  PA  .. 
Hamilton,  MO  .... 

Tipton,  MO  

AtUeboro,  MA  .... 
Fairmont,  WV  .... 
Hazelhurst,  GA  .. 
Brownsville,  TX  . 

Puebto.  CO  

Costa  Mesa.  CA 

Erie,  PA 

Santa  Ana.  CA  .. 
Lexington.  KY 


Date  of 
petition 


02/12/97 

02/27/97 
02/27/97 
02/27/97 
03/05/97 
03/03«7 
02/20/97 
03/06/97 
03/04/97 
03/04/97 
03/04/97 
(a/Oi/97 
03/07/97 
02/21/97 

03A)3«7 
02/27/97 
02/07/97 

02/01/97 
02/27/97 
03A)3/97 
02/26/97 
03A)3/97 
02/24/97 
02/24/97 
02/24/97 
03^4/97 
03/05/97 
03/07/97 
03A)5/97 
03A)4/97 
03/03/97 
03A)S^7 
03m/97 


Product(s) 


Metal  Stampings  &  WeW  Assem- 
blies. 

Ladies'  Footwear. 

Ladies'  Footwear. 

Ladies  Footwear. 

Polvo  Whey  Mik.  Skim  Milk  Powder. 

Electrical  Power. 

Paper  arxl  FHjip. 

T-Shirts  and  Fabric. 

Leather  for  Car  Interiors. 

T-Shirts. 

Corrputer  Security. 

Plastic  Containers. 

Wedding  and  Prom  Gowns. 

Personal  Checks  &  Business 
Checks. 

Finished  Fabrics. 

Diode  Studs  (Coils  for  Light  Bute). 

LkjukJ  FUted  Distibution  Transfomv 
ers. 

Warehousing— Ladies'  Ctothing. 

Instant  Coffee. 

Single  &  Double  Knit  Ctolh. 

Metal  Cans  &  Lids. 

Full  Fashion  Sweaters. 

Baby's  &  Chidrens'  Shoes. 

Soles  for  Baby's  &  Chiklren's  Shoe. 

Balfour  Rings. 

Deinked  Martcet  Putp. 

Ladies'  &  ChiMrens'  Sportswear. 

Air  Conditioning  Controts. 

Computer  Diskettes. 

Refined  Peti^oleum  Products. 

Corrugated  Boxes. 

Projertion  TeleviskxK. 

Rubber  Auto  Conponents. 


[FR  Doc.  97-8764  Filed  4-*-97;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminietration 

ITA-W-32.260,  TA-W-32,260C.  and  TA-W- 
32,2600] 

Bueter  Brown  Apparel,  Inc.,  Garment 
Hniehing  Department  Corporate 
Office,  Central  Distribution  Center, 
Chattanooga,  TN,  Coebum,  VA.  and 
Duffleld,  VA;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Ehgibility  to  Apply  for 
Worlcer  Adjustment  Assistance  on  April 
24, 1996,  applicable  to  all  workers  of 
Buster  Brown  Apparel,  Inc., 
Chattanooga,  TN.  The  notice  was 
published  in  the  Federal  Register  on 
May  17. 1996  (61  FR  24960).  The  worker 


certification  was  amended  July  1, 1996 
and  again  on  August  13, 1996.  to 
include  other  manufacturing  faciUties  of 
the  subject  firm.  Those  notices  were 
published  in  the  Federal  Register  on 
July  12, 1996  (61  FR  36759)  and  August 
27,  1996  (61  FR  44078),  respectively. 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm. 

Based  on  new  information  received  by 
the  company,  the  Department  is  once 
again  amending  the  certification.  New 
findings  show  that  worker  separations 
have  occurred  at  Buster  Brown's 
Corporate  Office  and  the  Central 
Distribution  Center  in  Chattanooga,  TN 
and  at  a  production  facility  in  Duffield, 
VA.  The  company  also  reported  that 
worker  separations  will  occur  at  the 
Coebum.  VA  production  facility  when  it 
closes  in  April.  1997.  The  workers  are 
engaged  in  employment  related  to  the 
production  of  infants'  and  children's 
apparel. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Buster  Brown  Apparel.  Inc.  adversely 


affected  by  increased  imports  of  infants' 
and  children's  apparel. 

The  amended  notice  applicable  to 
TA-W-32,260  is  hereby  issued  as 
follows: 

AH  workers  of  Buster  Brown  Apparel,  Inc. 
Garment  Finishing  Department,  Corporate 
Office  and  Central  Distribution  Center, 
Chattanooga,  TN  (TA-W-32,260),  and  Buster 
Brown  Apparel,  Inc.,  Coebum,  VA  (TA-W- 
32,2600  and  Duffield,  VA  (TA-W-32.260D) 
who  became  totally  or  partially  separated 
firom  employment  on  or  after  April  15, 1995 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C  this  29th  day 
of  March  1997. 

KnaseU  T.  Kile, 

Propam  S4anager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc  97-«763  Filed  4-4-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[rA-W-33,0741 

R  and  W  Apparel,  Scottstwro. 
AialMma.  Inciuding  (.eased  Workers  of 
SIdilstal/Stafco,  Alexander  City, 
Alat>ama;  Amended  CerHflcatlon 
Regarding  Eligibility  To  Apply  for 
Woffier  Ad|ustment  Assistance 

k)  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adfiistment  Assistance  on 
March  13. 1997,  applicable  to  all 
workers  of  R  and  W  Apparel  located  in 
Scottsboro,  Alabama.  The  notice  will  be 
published  soon  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  State 
shows  that  some  employees  of  Skillstafy 
Staico,  Alexander  City.  AL  were 
engaged  in  employment  related  to  the 
production  of  children's  apparel 
produced  by  R  and  W  Apparel, 
Scottsboro,  Alabama.  Worker 
separations  occurred  at  Skillstaf/Stafco 
as  a  result  of  woriiLer  separations  at  R  & 
W  Apparel. 

Based  on  these  findings,  the 
Depertment  is  amending  the 
certification  to  include  workers  of 
Skillstaf/Stafco,  Alexander  City. 
Alabama  leased  to  R  and  W  Apparel. 
The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
R  and  W  Apparel  adversely  afiected  by 
imports. 

The  amended  notice  applicable  to 
TA-W-33,074  is  hereby  issued  as 
follows: 

"All  workers  of  R  and  W  Apparel.  Scottsboro, 
Alabama  engaged  in  employment  related  to 
the  production  of  children's  apparel;  and 
leased  worlLers  of  Skillstaf/Stafco,  Alexander 
Qty,  Alabama  engaged  in  employment 
related  to  the  production  of  children's 
apparel  for  R  and  W  Apparel,  Scottsboro, 
Alabama  who  became  totally  or  p>artially 
separated  from  employment  on  or  after 
December  18, 1995,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C  this  24th  day 
of  March,  1997. 
IbwiiII  T  rih. 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act.  Titls  III, 
Demonstration  Program:  Older 
Dislocatsd  Workers  Demonstration 
Program 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  Availability  of  Fimds 
and  Solicitation  for  Grant  Applications 
(SGA). 

SUKMARY:  All  information  required  to 
submit  a  grant  application  is  contained 
in  this  announcement.  The  U.S. 
Department  of  Labor  (DOL), 
Employment  and  Training 
Administration  (ETA),  announces  a 
demonstration  program  to  test  the 
concept  that  providing  services 
designed  to  address  the  specific  needs 
of  older  workere  facing  a  change  in  job 
status  will  help  those  individuals  find 
employment  that  is  appropriate  to  their 
individual  circumstances  and  that 
brings  satisfaction  to  those  workers  and 
their  employers.  The  program  will  be 
fimded  with  Secretary's  National 
Reserve  fimds  appropriated  for  Title  m 
of  the  Job  Training  Partnership  Act 
(jTPA)  and  administered  in  accordance 
with  29  CFR  Part  95  and  97  as 
applicable. 

this  notice  provides  information  on 
the  process  that  eligible  entities  must 
use  to  apply  for  these  demonstration 
fimds  and  how  grantees  will  be  selected. 
It  is  anticipated  that  up  to  $2.5  million 
will  be  available  for  funding 
demonstration  projects  covered  by  this 
solicitation,  with  no  award  being  more 
than  $500,000. 

DATES:  The  closing  date  for  receipt  of 
proposals  is  May  9, 1997  at  4:00  p.m. 
(Eastern  Time). 

ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor; 
Employment  and  'Training 
Administration;  Division  of  Acquisition 
and  Assistance;  Attention:  Ms.  Mamie 
D.  Williams,  Reference:  SGA/DAA  97- 
011;  200  Constitution  Avenue,  N.W., 
Room  S-4203;  Washington,  DC  20210. 
FOR  FURTt^R  INFORMATION  CONTACT: 
Mamie  D.  Williams,  Ehvision  of 
Acquisition  and  Assistance,  Telephone: 
(202)  219-6694  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  MFORMATION:  This 
announcement  consists  of  five  parts. 
Part  I  describes  the  authorities  and 
purpose  of  the  demonstration  program 
and  identifies  demonstration  policy. 
Part  n  describes  the  application  process 
and  provides  guidelines  for  use  in 


applying  for  demonstration  grants.  Part 
in  includes  the  statement  of  work  for 
the  demonstration  projects.  Part  FV 
describes  the  selection  process, 
including  the  criteria  that  will  be  used 
in  reviewing  and  evaluating 
applications.  Part  V  discusses  the 
demonstration  program  evaluation. 

Part  I.  Background 

A.  Authorities 

Section  323  of  ITPA  (29  U.S.C.  1662b) 
authorizes  the  use  for  demonstration 
programs  of  fimds  reserved  under 
Section  302  of  JTPA  (29  U.S.C.  1652) 
and  provided  by  the  Secretary  for  that 
purpose  tmder  Section  322  of  JTPA  (29 
U.S.C.  1662a).  Demonstration  program 
grantees  shall  comply  with  all 
applicable  federal  and  state  laws  and 
regtilations  in  setting  up  and  carrying 
out  their  programs. 

B.  Purpose 

The  Dislocated  Worker  Program 
provides  a  wide  range  of  employment 
and  training  services  to  eligible 
dislocated  workers.  These  services  are 
designed  to  help  them  find  and  qualify 
for  new  jobs  through  an  established 
service  delivery  netwoiic  of  States  and 
Substate  Grantees.  This  demonstration 
will  test  the  concept  that  providing 
services  designed  to  address  the  specific 
needs  of  older  workere  who  are  facing 
a  change  in  job  status  will  help  those 
individuals  find  employment  that  is 
appropriate  to  their  individual 
circiunstances  and  that  brings 
satisfaction  to  those  workers  and  their 
employers.  This  demonstration  will 
offer  grantees  the  opportunity  to 
identify  needs  or  combinations  of  needs 
that  may  be  peculiar  to  older  dislocated 
workers,  and  to  develop  and  deliver 
training  and  other  services  designed  to 
meet  those  needs.  Grantees  wil^Iso 
have  the  opportunity  to  develop 
methods  of  educating  employers  as  to 
the  benefits  of  employing  workere 
targeted  in  this  demonstration. 

'The  two-fold  ptirpose  of  this 
demonstration  is  to:  (1)  identify  specific 
employment-related  needs  of  targeted 
dislocated  workere  at  least  50  years  old 
and  (2)  identify  and  test  reemployment 
and  retraining  services  and 
combinations  of  services  designed  to 
address  those  needs,  so  as  to  meet  the 
dranonstration  program  goals.  Those 
goals  are  placement  of  the  project 
participants  in  jobs  related  to  project 
services;  their  satisfaction  with  project 
services  and  with  their  jobs;  their 
employera'  satisfaction  with  project 
services  and  with  the  participants' 
work;  and  identification  and  collection 
of  information  about  successful  and 
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unsuccessful  retraining  methods  and  job 
placement  and  retention  strategies  for 
the  target  population. 

C.  Demonstration  Policy 

1.  Grant  Awards 

DOL  anticipates  awarding  five  (5)  to 
seven  (7)  grants,  not  to  exceed  $500,000 
per  grant.  It  is  anticipated  that  awards 
will  be  made  by  June  30, 1997.  Award 
decisions  will  be  published  on  the 
Internet  under  the  Department's  Home 
Page  at  http://www/doleta.gov. 

2.  Eligible  Applicants 

Entities  eligible  to  apply  for  grants 
under  this  announcement  are 
community  service  organizations, 
unions,  trade  associations,  employer 
associations,  individual  employers, 
States,  and  other  organizations  and 
institutions,  provided  that  the  entity  can 
demonstrate: 

(1)  A  national  perspective  with 
respect  to  issues  of  concern  to  older 
workers; 

(2)  Experience  in  working  with 
individuals  50  years  of  age  or  older;  and 

(3)  The  ability  to  address  the  financial 
and  social  needs  of  these  individuals, 
either  directly  or  through  collaboration 
with  other  entities. 

Entities  describes  in  Section  501(c)(4) 
of  the  Internal  Revenue  Code  that 
engage  in  lobbying  activities  are  not 
eligible  to  receive  funds  under  this  SGA. 
The  Lobbying  Disclosure  Act  of  1995, 
Public  Law  No.  104-65, 109  Stat.  691, 
that  became  effective  January  1, 1996, 
prohibits  the  award  of  federal  funds  to 
these  entities  if  they  engage  in  lobbying 
activities. 

3.  Eligible  Participants 

All  participants  must  be  eligible 
dislocated  workers  as  defined  at  JTPA 
Section  301(a)(1),  301(a)(2)  and 
314(h)(1)  of  JTPA.  All  participants  must 
be  at  least  50  years  old. 

Proposed  projects  may  target 
subgroups  of  the  eligible  population 
based  on  factors  such  as  (but  not  limited 
to)  occupation,  industry,  nature  of 
dislocation,  and  reason  for 
unemployment. 

4.  Allowable  Activities 

Funds  provided  through  this 
demonstration  may  be  used  only  to 
provide  services  of  the  type  described  at 
Section  314(c)  and  (d)  of  JTPA.  Job 
development  services  under  Section 
314(c)(14)  of  JTPA  may  include 
activities  to  educate  employers  as  to  the 
value  of  employing  older  dislocated 
workers,  provided  that  such  activities 
are  directed  toward  potential  employers 
of  the  target  population.  Supj>ortive 


services  are  defined  in  Section  4(24)  of 
JTPA. 

Grant  funds  may  be  used  to  reimburse 
employers  for  extraordinary  costs 
associated  with  on-the-job  training  of 
program  participants,  in  accordance 
with  20  CFR  627.240.  Grant  fimds  may 
not  be  used  for  the  following  purposes: 
(1)  for  training  that  an  employer  is  in  a 
position  to  provide  and  would  have 
provided  in  the  absence  of  the  requested 
grant;  (2)  to  pay  salaries  for  program 
participants;  and  (3)  for  acquisition  of 
production  equipment.  Applicants  may 
budget  limited  amounts  of  grant  funds 
to  work  with  technical  experts  or 
consultants  to  provide  advice  and 
develop  more  complete  project  plans. 
The  level  of  detail  in  the  project  plan 
may  afi^ect  the  amount  of  funding 
provided. 

5.  Coordination 

Applicant  will  coordinate  the  deUvery 
of  services  under  this  demonstration 
with  the  delivery  of  services  luider  other 
programs  (public  or  private),  available 
to  all  or  part  of  the  target  group. 

Applicant  may  wish  to  coordinate 
with  univeraities  and  other  research- 
oriented  entities  for  demonstration 
project  design  and  evaluation. 

6.  Period  of  Performance 

The  period  of  performance  shall  be  24 
months  from  the  date  of  execution  by 
the  Government.  Delivery  of  services  to 
participants  shall  commence  within  90 
days  of  execution  of  a  grant. 

7.  Option  to  Extend 

DOL  may  elect  to  modify  and  add 
funds  to  a  Grant  for  an  additional  one 
(1)  or  two  (2)  years  of  operation,  based 
on  the  availability  of  funds,  successful 
program  operation,  and  the  needs  of  the 
Department. 

Part  n.  Applicant  Process  and 
Guidelines 

A-  Page  Limitations 

A  grant  application  shall  be  limited  to 
thirty-five  (35)  double-spaced,  single- 
side,  8.5-inch  x  11-inch  pages  with  1- 
inch  margins.  Attachments  shall  not 
exceed  ten  (10)  pages.  Text  type  shall  be 
11  point  or  larger.  Applications  that  do 
not  meet  these  requirements  will  not  be 
considered. 

B.  Contents 

An  original  and  three  (3)  copies  of  the 
application  shall  be  submitted.  The 
apphcation  shall  consist  of  two  (2) 
separate  and  distinct  parts:  Part  I,  the 
Financial  Proposal;  and  Part  II,  the 
Technical  Proposal. 


1.  Financial  Application 

Part  I,  the  Financial  Proposal,  shall 
contain  the  SF-424,  "Application  for 
Federal  Assistance"  (Appendix  A)  and 
the  "Budget  Information"  sheet 
(Appendix  B).  An  applicant  shall 
indicate  on  the  SF-424  the  type  of 
organization  for  which  it  qualifies  under 
the  eligibility  criteria  in  Part  I,  section 
C,  paragraph  2  of  this  solicitation.  The 
Federal  Domestic  Assistance  Catalog 
number  is  17.246. 

The  budget  shall  include  on  separate 
pages  detailed  breakouts  of  each 
proposed  budget  line  item,  including 
detailed  administrative  costs  and  costs 
for  one  or  more  of  the  following 
categories  as  applicable:  basic 
readjustment  services,  supportive 
services,  and  retraining  services.  For 
each  budget  line  item  that  includes 
funds  or  in-kind  contributions  from  a 
source  other  than  the  grant  funds, 
identify  the  source,  the  amoimt.  and  in- 
kind  contributions,  including  any 
restrictions  that  may  apply  to  these 
funds. 

2.  Technical  Proposal 

The  technical  proposal  shall 
demonstrate  the  offeror's  capabilities  in 
accordance  with  the  Statement  of  Work 
in  Part  m  of  this  solicitation.  NO  COST 
DATA  OR  REFERENCE  TO  PRICE 
SHALL  BE  INCLUDED  IN  THE 
TECHNICAL  PROPOSAL. 

C.  Hand-Delivered  Applications 

Applications  should  be  mailed  no 
later  than  five  (5)  days  prior  to  the 
closing  date  for  the  receipt  of 
applications.  However,  if  applications 
are  hand-delivered,  they  shall  be 
received  at  the  designated  place  by  May 
9, 1997,  at  2  p.m.,  Eastern  Time  on  the 
closing  date  for  receipt  of  applications. 
All  overnight  mail  will  be  considered  to 
be  hand-delivered  and  must  be  received 
at  the  designated  place  by  the  specified 
time  and  closing  date.  Telegraphed  and/ 
or  faxed  proposals  will  not  be  honored. 
Applications  that  foil  to  adhere  to  the 
above  instructions  will  not  be  honored. 

D.  Late  Applications 

Any  application  received  at  the  office 
designated  in  the  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it: 

(1)  Was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  calendar  day  before  the  closing 
date  specified  for  receipt  of  applications 
(e.g.,  an  offer  submitted  in  response  to 

a  solicitation  requiring  receipt  of 
application  by  the  30d^  of  January  must 
have  been  mailed  by  the  25th);  or 

(2)  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Etay  Service — Post 
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Office  to  Addressee,  not  later  than  5:00 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specified  for 
receipt  of  application.  The  term 
"working  days"  excludes  weekends  and 
U.S.  Federal  holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  is  the  U.S. 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  Both  postmarks  must 
show  a  legible  date  or  the  proposal  shall 
be  processed  as  if  it  had  been  mailed 
lata.  "Postmark"  means  a  printed, 
stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  "Express  Mail  Next- 
Day  Service — ^Post  Office  to  Addressee" 
is  the  date  entered  by  the  post  office 
receiving  clerk  on  the  "Express  Mail 
Next  Day  Service— Post  Office  to 
Addressee"  label  and  the  postmarks  on 
both  the  envelope  and  wrapper  and  the 
original  receipt  from  the  U.S.  Postal 
Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore,  an 
applicant  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
«napper. 

E.  Withdrawa]  of  Applications 

Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Applications  may  be  withdrawn 
in  person  by  the  applicant  or  by  an 
authorized  representative  thereof,  if  the 
representative's  identity  is  made  known 
and  the  representative  signs  a  receipt  for 
the  pro{>osal. 

Part  m.  Sutement  of  Work 

Each  grant  application  must  follow 
the  format  outlined  in  this  Part.  For 
sections  A  through  G  below,  the 
application  should  include: 

(1)  information  that  indicates 
adherence  to  the  provisions  described  in 
Part  I.  Background  (Authorities, 
Pxirpose,  and  Demonstration  FoUcy)  and 
Part  n.  Apphcation  Process  and 
Guidelines,  of  this  announcement;  and 


(2)  other  information  that  the 
applicant  believes  will  address  the 
selection  criteria  identified  in  Part  IV  of 
this  solicitation. 

Information  required  under  A  and  B 
below  shall  be  provided  separately  for 
each  labor  market  area  where  dislocated 
workers  will  be  served.  To  the  extent 
that  the  project  design  differs  for 
diffierent  geographic  areas,  information 
required  under  section  C  below  shall  be 
provided  for  each  geographic  area. 

A.  Target  Population 

Describe  the  proposed  target 
population  for  the  project.  If  that 
population  is  limited  to  one  or  more 
subgroups  of  the  older  dislocated 
worker  population,  explain  the  basis  for 
such  limitation.  Describe  the  size, 
location,  and  needs  of  the  target 
population  relative  to  the  services  to  be 
provided.  Provide  documentation 
showing  there  is  a  significant  nimiber  of 
dislocated  workers  with  the  target 
population's  characteristics  in  the 
project  area(s). 

B.  Available  Jobs 

Describe  the  jobs  that  will  be  available 
to  project  participants  upon  completion 
of  training  and  placement  services,  and 
the  information  on  which  such 
description  is  based.  If  specific  jobs  are 
not  identifiable,  provide  the  labor 
market  information  that  ensures  the 
availability  of  suitable  jobs  for 
participants.  Include  information  about 
the  number  and  typ>e  of  jobs  and  the 
insufficiency  of  qualified  workers  to  fill 
those  positions  in  the  absence  of  the 
proposed  project.  Identify  sources  of 
information. 

C.  Project  Design 

Describe  the  sp>ecific  purpose  or 
purposes  of  the  proposed  project.  The 
project  might  as  an  example,  be 
designed  to  test  one  or  more  of  the 
following:  a  particular  training 
technique  developed  for  use  with  older 
workers;  a  post-placement  counseling 
program  geared  toward  older  workers' 
job  retention;  an  employer  education 
strategy  combined  with  information  on 
employers'  conceptions  about  older 
workers  before  and  after  involvement 
with  the  project.  Include  planned 
comparisons,  such  as  urban  versus  rural 
locations,  group  versus  individual 
training,  home  versus  education 
institution  or  business  establishment 
training  environments.  Describe  the 
major  project  components  listed  below. 

1.  Outreach  and  Recruitment 

Describe  how  eligible  dislocated 
workers  will  be  identified  and  recruited 
for  participation  in  the  project. 


Recruitment  efforts  may  address  public 
service  communications  and 
announcements,  use  of  media, 
coordination  with  the  JTPA  Service 
Delivery  Area  or  Substate  Grantee,  use 
of  community-based  organizations  and 
other  service  groups.  Describe  the 
applicant's  experience  in  reaching  the 
target  population. 

2.  Eligibility  Determination 

Describe  the  criteria  and  process  to  be 
used  in  determining  the  eligibility  of 
potential  participants  in  the  project. 

3.  Selection  Criteria 

Describe  the  criteria  and  process  to  be 
used  in  selecting  those  individuals  to  be 
served  by  the  project  from  among  the 
total  number  of  eligible  persons 
recruited  for  the  project.  Explain  how 
the  selection  criteria  relate  to  the 
specific  purpose  of  the  proposed 
project. 

4.  Services  To  Be  Provided 

Describe  the  services  to  be  provided 
from  the  time  of  selection  of 
participants  through  placement  of  those 
participants  in  jofa«.  Describe  any 
services  to  be  provided  subsequent  to 
job  placement.  The  descriptions  shall 
provide  a  clear  understanding  of  the 
services  and  support  that  will  be 
necessary  for  participants  to  be  placed 
successfully  in  jobs  and  to  retain  those 
jobs,  including  services  not  funded 
under  the  grant,  and  ways  to  address 
participants'  financial  needs  during 
periods  of  training.  Grant-funded 
activities  should,  at  a  minimum,  include 
assessment,  retraining,  job  placement, 
and  supportive  services. 

Identify  any  assessment  tools 
proposed  to  be  used  before  or  after 
services  are  provided,  and  include 
samples  of  any  such  tools  designed  for 
use  in  the  proposed  project.  Assessment 
should  be  designed  to  facilitate 
evaluation  of  the  project  in  terms  of 
specific  planned  outcomes.  Assessment 
shall  include  a  financial  component  to 
ensure  the  participants'  awareness  of 
their  financial  situations  that  may 
influence  retraining  and  employment 
needs.  For  example,  an  older  dislocated 
worker  may  have  unearned  income  or 
other  financial  resources  sufficient  to 
allow  part-time  work  to  be  suitable  for 
that  individual.  Assessment  shall 
include  a  social/psychological 
component  to  ensure  the  participants' 
awareness  of  their  personal 
circumstances  that  may  influence 
retraining  and  employment  needs.  For 
example,  low  self-esteem  could  suggest 
the  value  of  participation  in  a  job  club 
designed  specifically  for  older  workers, 
or  of  counseling  to  be  provided  through 
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an  outside  source.  The  prop>osal  may 
provide  for  participants'  self-assessment 
or  waiver  of  the  financial  and/or  the 
social/psychological  component. 

Describe  how  training  will  be 
customized  to  account  for  transfierable 
skills,  previous  education,  and 
particular  circumstances  of  the  target 
population.  This  description  should 
include  any  participant  groupings  and 
training  methods  based  on  particular 
characteristics  of  the  target  group. 
Include  information  to  demonstrate  that 
any  proposed  training  provider  is 
qualified  to  deliver  training  that  meets 
appropriate  employment  standards  and 
any  applicable  certification  or  licensing 
requirement.  Past  performance, 
qualifications  of  instructors, 
accreditation  of  curricula,  and  similar 
matters  should  be  addressed  if 
appropriate.  Address  the  costs  of 
proposed  training  and  other  services 
relative  to  the  costs  of  similar  training 
and  services  through  other  providers. 

Describe  the  limitations  and  eligibility 
criteria  for  limited  income  support  and 
relocation  assistance,  if  such  support 
and  assistance  are  included  in  the 
proposal. 

5.  Participant  Flow 

Provide  a  flowchart  with  time 
indications  to  illustrate  how  the  project 
will  ensure  access  to  necessary  and 
appropriate  reemployment  and 
retraining  services.  Describe  the 
sequence  of  services  and  the  criteria  to 
be  used  to  determine  the 
appropriateness  of  specific  services  for 
particular  participants.  Note  if  service 
choice  options  will  be  available  to 
participants. 

6.  Relationship  to  Prior  Experience 

Show  how  the  applicant's  prior 
experience  in  working  with  older 
individuals  affects  or  influences  the 
design  of  the  proposed  project.  Show 
how  the  applicant  can  bring  a  national 
perspective  to  bear  on  the  project. 
Describe  the  nature  and  impact  of  that 
national  perspective. 

D.  Planned  Outcomes 

1.  Demonstration  Program  Goals 

Provide  the  following  information  for 
the  project: 

(1)  Planned  number  of  program- 
related  placements  (number  of 
participants  placed  in  jobs  related  to  the 
training  or  services  funded  by  the  grant 
within  60  days  after  completion  of  pre- 
placement  services); 

(2)  Planned  placement  rate  (number  of 
program-related  placements  divided  by 
the  number  of  participants); 

(3)  Planned  participant  services 
satisfaction  rate  (nimiber  of  participants 


who,  60  days  after  completion  of 
program  services,  rat»program  services 
as  "very  helpful"  or  "extremely 
helpful"  wlran  other  allowable  ratings 
are  "not  at  all  helpful"  and  "somewhat 
helpful,"  divided  by  the  number  of 
participants); 

(4)  Planned  participant  90-day 
employment  satisfaction  rate  (number  of 
participants  who,  90  days  after  program- 
related  placement,  rate  their 
employment  as  "satisfactory"  or  "better 
than  satisfactory"  when  the  other 
allowable  rating  is  "less  than 
satisfactory,"  divided  by  the  number  of 
program-related  placements); 

(5)  Planned  employer  services 
satisfaction  rate  (number  of  employers 
who,  90  days  after  program-related 
placement,  rate  overall  project  services 
to  themselves  and  their  employees  as  4 
or  5  on  a  scale  of  1  to  5  (5  high),  divided 
by  number  of  employers  with  program- 
related  placements);  and 

(6)  Plaimed  employer  90-day 
employment  satisfaction  rate  (number  of 
employers  who,  90  days  after  program- 
related  placements,  rate  participants' 
work  as  "satisfactory"  or  "better  than 
satisfactory"  when  (he  third  allowable 
rating  is  "less  than  satisfactory," 
divided  by  the  number  of  program- 
related  placements). 

Briefly  describe  plans  for  identifying 
and  providing  information  about 
successful  and  unsuccessful  methods 
and  strategies  tested  by  the  project. 

2.  Project  goals.  Provide  the  following 
information  for  the  project: 

(1)  Planned  number  of  participants; 

(2)  Planned  nimiber  of  program 
completions  (number  of  participants 
who  complete  the  services  provided  by 
the  grant); 

(3)  Planned  average  cost  per 
placement  (amount  of  the  grant  request 
divided  by  the  number  of  program- 
related  placements);  and 

(4)  Other  planned  outcomes  related  to 
specific  project  goals. 

E.  Coordination 

Describe  the  nature  and  extent  of 
coordination  between  the  applicant  and 
other  entities  in  the  design  and 
implementation  of  the  proposed  project. 
Include  services  to  be  provided  through 
resources  other  than  grant  funds  under 
this  demonstration.  With  reference  to 
the  sources  and  amounts  of  project 
funds  and  in-kind  contributions 
identified  in  the  financial  proposal  as 
being  other  than  those  requested  under 
the  grant  applied  for,  describe  the  basis 
for  valuation  of  those  funds  and 
contributions.  Provide  evidence  that 
ensures  the  coordination  described, 
such  as  letters  of  agreement,  formally 


established  advisory  councils,  and  lease 
agreements. 

Documentation  of  consultation  and 
support  for  the  project  concept  from 
applicable  labor  organizations  must  be 
submitted  when  20  percent  or  more  of 
the  targeted  population  is  represented 
by  one  or  more  labor  organizations,  or 
where  the  training  is  for  jobs  when  a 
labor  organization  represents  a 
substantial  nimiber  of  woii^ers. engaged 
in  similar  work. 

F.  Innovation 

Describe  any  innovation  in  the 
proposed  project,  including  (but  not 
limited  to)  innovations  in  concept  to  be 
tested,  services,  delivery  of  services, 
training  methods,  job  development,  or 
job  retention  strategies.  Explain  the 
impact  of  such  innovation  on  project 
costs.  Explain  how  the  proposed  project 
adopts  or  fosters  a  holistic  approach  to 
circumstances  faced  by  older  dislocated 
workers.  Explain  how  the  proposed 
project  addresses  issues  of  national 
scope.  Explain  how  the  proposed 
project  is  similar  to  and  differs  from  the 
applicant's  prior  and  current  activities. 

G.  Project  Management 

1.  Structure 

Describe  the  management  structure 
for  the  project,  including  a  staffing  plan' 
that  describes  each  position  and  the 
percentage  of  its  time  to  be  assigned  to 
this  project.  Provide  an  organizational 
chart  showing  the  relationship  among 
project  management  and  operational 
components,  including  those  at  multiple 
sites  of  the  project. 

2.  Program  Integrity 

Describe  the  mechanisms  to  ensure 
financial  accountabilify  for  grant  funds 
and  performance  accountabilify  relative 
to  job  placements,  in  accordance  with 
standutis  for  financial  management  and 
participant  data  systems  in  29  CFR  Part 
95  or  97,  as  appropriate,  and  20  CFR 
627.425.  Explain  the  basis  for  the 
applicant's  administrative  authorify 
over  the  management  and  operational 
components.  Describe  how  information 
will  be  collected  to: 

(1)  Determine  the  achievement  of 
project  outcomes  as  indicated  in  section 
D  of  this  part;  and 

(2)  Report  on  participants,  outC(»nes, 
and  expenditures. 

3.  Monitoring 

a.  Benchmarks.  Provide  a  table  or  list 
of  benchmarks  to  indicate  the  planned 
implementation  of  the  project.  Include: 

(1)  A  monthly  schedule  of  planned 
start-up  events; 

(2)  A  quarterly  schedule  of  planned 
participant  activify,  showing  cumulative 
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numbers  of  enrollments,  participation  in 
training  and  other  services,  placements, 
and  terminations:  and 

(3)  Quarterly  cumulative  expenditxire 
projections. 

b.  Participant  progress.  Describe  how 
a  participant's  continuing  p>articipation 
in  the  project  will  be  monitored. 

c.  Project  performance.  Identify  the 
information  on  project  performance  that 
will  be  collected  on  a  short-term  basis 
(weekly,  monthly,  etc.)  by  program 
managers  for  internal  project 
management  to  determine  whether  the 
project  is  accomplishing  its  objectives  as 
planned  and  whether  project 
adjustments  are  necessary. 

Describe  the  process  and  procedures 
to  be  used  to  obtain  feedback  from 
participants,  employers,  and  any  other 
appropriate  parties  on  the 
responsiveness  and  effectiveness  of  the 
services  provided.  The  description  shall 
identify  the  types  of  information  to  be 
obtained,  the  methods  and  frequency  of 
data  collection,  and  ways  in  which  Uie 
information  will  be  used  in 
implementing  and  managing  the  project.  - 
Grantees  may  employ  focus  groups  and 
surveys,  in  addition  to  other  methods,  to 
collect  feedback  information.  Technical 
assistance  in  the  design  and 
implementation  of  customer  satisfaction 
data  collection  and  analysis  may  be 
provided  by  DOL. 

d.  Impact  of  coordination  and 
innovation.  Describe  the  process  for 
assessing  and  reporting  on  the  impact  of 
coordination  and  innovation  in  the 
project  with  respect  to  the  purpose  and 
goals  of  the  demonstration  program  and 
the  specific  purpose  and  goals  of  the 
project. 

4.  Oievance  procedure.  Describe  the 
grievance  procedure  to  be  used  for 
grievances  and  complaints  from 
participants,  contractors,  and  other 
interested  parties,  consistent  with  the 
requirements  at  Section  144  of  JTPA  and 
20  CFR  631.64(b)  and  (c). 

5.  I*revious  project  management 
experience.  Provide  an  objective 
demonstration  of  the  grant  applicant's 
ability  to  manage  the  project,  ensure  the 
integrity  of  the  grant  funds,  and  deliver 
the  proposed  performance.  Indicate  the 
grant  applicant's  p>ast  exf>erience  in  the 
management  of  grant-funded  projects 
similar  to  that  being  proposed, 
particularly  regarding  oversight  and 
operating  functions  including  financial 
management. 

Fart  IV.  Evaluation  Criteria 

Selection  of  grantees  for  award  will  be 
made  after  careful  evaluation  of  grant 
applications  by  a  panel  selected  for  that 
purpose  by  DOL.  Panel  results  will  be 
advisory  in  nature  and  not  binding  on 


the  ETA  Grant  Officer.  Panelists  shall 
evaluate  proposals  ^or  acceptability 
based  upon  overall  responsiveness  in 
accordance  with  the  factors  below. 

1.  Target  population  (15  points).  The 
description  of  the  characteristics  of  the 
target  group  is  clear  and  meaningful, 
and  sufficiently  detailed  to  determine 
the  potential  participants'  service  needs. 
Documentation  is  provided  showing 
that  a  significant  number  of  dislocated 
workers  who  possess  these 
characteristics  is  available  for 
participation  in  the  project  area. 
Sufficient  information  is  provided  to 
explain  how  the  number  of  dislocated 
workers  to  be  enrolled  in  the  project 
was  determined.  The  recruitment  plan 
supports  the  number  of  planned 
enrollments.  The  target  population  is 
appropriate  for  the  specific  purpose  of 
the  proposed  project.  The  target 
population's  characteristics  and 
circumstances  are  likely  to  appear 
nationally. 

2.  Service  plan  and  Cost  (30  points). 
The  scope  of  services  to  be  provided  is 
consistent  with  the  demonstration 
program  and  project  purposes  and  goals. 
The  scope  of  services  to  be  provided  is 
adequate  to  meet  the  needs  of  the  target 
population  given:  (1)  their 
characteristics  and  circumstances,  (2) 
the  jobs  in  which  they  are  to  be  placed, 
and  (3)  the  length  of  program 
participation  plaimed  prior  to 
placement.  The  proposal  demonstrates 
the  applicant's  ability  to  ensure  eff^ective 
assessment  of  participants'  needs  using 
a  holistic  approach,  and  delivery  of 
services  to  meet  those  needs. 

Preference  will  be  given  to  proposals 
with  multiple  project  sites  that  allow 
testing  in  more  than  one  environment  or 
under  different  conditions. 

Proposed  costs  are  reasonable  in 
relation  to  the  characteristics  and 
circumstances  of  the  target  group,  the 
services  to  be  provided,  planned 
outcomes,  the  management  plan,  and 
coordination  with  other  entities.  The 
impact  of  innovation  on  costs  is 
explained  clearly  in  the  proposal  and  is 
reasonable. 

3.  Management  (20  points).  The 
applicant  has  experience  working  with 
older  individuals,  and  brings  a  national 
perspective  to  the  project.  The 
management  structure  and  management 
plan  for  the  proposed  project  will 
ensure  the  integrity  of  the  funds 
requested.  The  project  workplan 
demonstrates  the  applicant's  ability  to 
effectively  track  project  progress  with 
respect  to  planned  performance  and 
expenditures.  Sufficient  procedures  are 
in  place  to  use  the  information  obtained 
by  the  project  operator(s)  to  take 
corrective  action  if  indicated. 


The  proposal  provides  for  a 
satisfactory  grievance  process.  Review 
by  appropriate  labor  organizations, 
where  applicable,  is  documented.  The 
proposal  includes  a  method  of  assessing 
customer  satisfaction  and  taking  into 
account  the  results  of  such  assessment 
in  the  operation  of  the  project. 

4.  Coordination  (15  points).  The 
proposal  includes  coordination  with 
other  programs  ahd  entities  for  project 
design  or  provision  of  services.  Such 
coordination  contributes  to  a  holistic 
approach  to  identifying  and  addressing 
the  needs  of  individuals  in  the  target 
population.  Evidence  is  presented  that 
ensures  cooperation  of  coordinating 
entities,  as  applicable,  for  the  life  of  the 
proposed  project.  The  project  includes  a 
reasonable  method  of  assessing  and 
reporting  on  the  impact  of  such 
coordination,  relative  to  the 
demonstration  purpose  and  goals  and 
the  specific  purpose  and  goals  of  the 
proposed  project. 

5.  Innovation  (20  points).  The 
proposal  demonstrates  irmovation  in  the 
concept(s)  to  be  tested,  the  project's 
design,  and/or  the  services  to  be 
provided. 

The  project  includes  a  reasonable 
method  of  assessing  and  reporting  on 
the  impact  of  such  innovation,  relative 
to  the  demonstration  program  and 
project  purposes  and  goals. 

Grant  applications  will  be  evaluated 
for  the  reasonableness  of  proposed 
costs,  considering  the  proposed  target 
group,  services,  outcomes,  management 
plan,  and  coordination  with  other 
entities. 

Applicants  are  advised  that 
discussions  may  be  necessary  in  order 
to  clarify  any  inconsistency  or 
ambiguity  in  their  applications.  The 
final  decision  on  awards  will  be  based 
on  what  is  most  advantageous  to  the 
Federal  Government  as  determined  by 
the  ETA  Grant  Officer.  The  Government 
may  elect  to  award  grant(s)  without 
discussion  with  the  applicant(s).  The 
applicant's  signature  on  the  SF-424 
constitutes  a  binding  offer. 

Part  V.  Evaluation 

EXDL  will  arrange  for  or  provide 
technical  assistance  to  grantees  in 
establishing  appropriate  reporting  and 
data  collection  methods  and  processes. 
DOL  will  arrange  for  or  conduct  an 
independent  evaluation  of  the 
outcomes,  impacts,  and  benefits  of  the 
demonstration  projects.  Grantees  will  be 
expected  to  make  available  records  on 
participaiys  and  employers  and  to 
provide  access  to  personnel,  as  specified 
by  the  evaluator(s). 
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Signed  at  Washington.  DC,  this  1st  day  of 
April.  1997. 
Janice  E.  Perry, 

Gmnt  Officer,  Division  of  Acquisition  and 
Assistance. 

MLUNOCOOC  4510-30-M 
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Appendices 

1.  Appendix  A — "Application  for  Federal  Assistance"  (Standard  Form  424) 
2.  Appendix  B — "Budget  Information" 
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FEDERAL  ASSISTANCE 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submined  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  ave  established  a  review  and 
comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have 
been  given  an  opportiuiity  to  review  the  applicant's  submission. 


Item:  Entry: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  ai^licant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable) 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 


6. 

7. 
8. 


Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space  provided. 

Chedc  appropriate  box  and  enter  appropriate 
letter(s)  in  the  spa<x{s)  provided. 

-  "New"  means  a  new  assistance  award. 

-  'Continuation'  means  an  extension  for  an 
additional  fimding/budget  period  for  a  project 
with  a  projected  completion  date. 

•  'Revision'  means  any  diange  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  oblation. 


9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catak)g  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  required. 

11.  Enter  a  brief  descriptive  title  of  the  project.  If 
more  than  one  program  is  invoked,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
af^ropriate  (e.g.,  construction  or  real  property 
projects),  attadi  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  the  project. 


Item:  Entry: 

11  List  only  the  largest  political  entities  affected  (e.g.. 
State,  coimties,  cities. 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during  the 
first  funding/budget  period  by  each  contributor. 
Value  of  in-kind  contributions  should  be  induded 
on  appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing  award, 
indicate  only  the  amount  of  the  change.  For 
decreases,  enclose  the  amounts  in  parentheses.  If 
both  basic  and  supfriemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For 
mult^le  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  IS. 

1 6.  Applicants  should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executhre  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organization, 
not  the  person  who  signs  as  the  authorized 
representative.  Categories  of  debt  indude 
delinquent  audit  disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
offidal  representative  must  be  on  fOe  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as  part 
of  the  application.) 
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PART  II  -  BUDGET  INPORMATION 
SBCTICm  A  -  Budget  Sumuiry  by  Categories 

(A)  (B) 


(C) 


1 .   Personnel 

2.   Fringe  Benefits  (Rate   %) 

3 .   Travel 

4 .   Bquipment 

5.   Supplies 

6 .   Contractual 

7 .   Other 

8.   Total,  Direct  Cost 
(Lines  1  through  7) 

9.   Indirect  Cost  (Rate    %) 

10.  Training  Cost/Stipends 

11.  TOTAL  Funds  Requested 
(Lines  8  through  10) 

SBCnON  B  -   Cost  Sharing/  Natch  Suaniary    (if  appropriate) 

(A)  (B) 


(C) 


1 .  Cash  Contribution 

2.  In-Kind  Contribution 

• 

3.  TOTAL  Cost  Sharing  /  Natch 
(Rate    %) 

NOTB:     Use  Coluam  A  to  record  funds  requested  for  the  initial  period  of 
perforsance  (i.e.  12  months,  18  months,  etc.);  Column  B  to  record 
changes  to  Column  A  (i.e.  requests  for  additional  fxinds  or  line 
item  changes;  and  Coltimn  C  to  record  the  totals  (A  plus  B)  . 


(INSTRUCTIONS  OW  BACK  OF  FORM) 
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INSTRUCTIONS  FOR  PAST  II  -  BUDGET  INfORMATTON 


SECTION  A  -  Budget  Summary  by  Categories 
1. 


2. 
3. 


S. 
6. 

7. 
8. 
9. 


PersonnJ:  Show  salaries  to  he  paid  for  project  personnel  which  you  are  required  to  provide  with  W2 
forms. 

Frintte  Benefits:   Indicate  the  rate  and  amount  of  fringe  hanefits. 

Traveh  Indicate  the  amount  requested  for  staff  travel.  Include  funds  to  cover  at  least  one  trip  to 
Washington,  DC  for  project  director  or  designee. 

Equipment:  Indicate  the  cost  of  non-expendaUe  personal  property  that  has  a  useful  life  of  more  than 
one  year  with  a  per  unit  cost  of  $5,000  or  more.  Also  intdude  a  detailed  description  of  equipment  to 
be  purmased  including  price  information. 

Supfdies:  Include  the  cost  ofconsumaUe  supplies  and  materitJs  to  he  used  during  the  project  period. 


Contrat±ual:   Show  the  amount  to  he  used  for  (1)  procurement  contracts  (except  those  whidt  hJong 
other  hnes  SMtdt  as  supplies  and  equipment);  and  (2)  sid>-contracts/ffrants. 


on 


OOiar:  Irtdicate  oB  direct  costs  not  dearly  covered  hy  hnes  1  through   6  ahove,    inJuMng  consultants. ' 
Total.  Direct  Costs:   Addknes  1  tkrou^  7. 

Inairet^  Coats:  Inaicate  the  rate  eutd  amount  of  indirect  costs.  Please  inaude  a  copy  of  your  negotiated 
Indirect  Cost  Agreement. 


10.        Training  /Stiyend  Cost:    fif  allowahle) 

!!•        Total  Federal  funds  Requested:    Show  total  of  knes  8  through  10^ 


SECTION  B  -  Cost  Sharing/Matching  Summary 

Indicate  the  actual  rate  and  amount  of  cost  sharing/matching  when  there  is  a  cost  sharing/maldting 
requirement.  Also  incmde  percentage  of  total  project  cost  and  indicate  source  of  cost  sharing/matdiing 
funds,  i.e.  other  Federal  source  or  other  Non-Federal  source. 


NOTE: 


PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  UNE  ITEM. 


[FR  Doc.  97-«760  Filed  4-4-97;  8:45  am) 
BNXMO  oow  46ie-ao-c 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


(NAFTA-01293] 

Ekco  Qroup,  Inc.,  Kellogg  Brush 
llanufacturir>g  Company. 
Easthampton,  Massachusetts;  Notice 
of  Termirtation  of  Certification 

This  notice,  terminates  the 
Certification  Regarding  Eligibility  to 
Apply  For  Worker  Adjustment 
Assistance  issued  by  the  Department  on 
December  2. 1996,  for  all  workers  of 
Ekco  Group,  Inc.,  Kellogg  Brush 
Manufacturing  Company,  Easthampton, 
Massachusetts.  The  notice  of 
certification  was  published  in  the 
Federal  Register  on  December  24, 1996 
(61  PR  67859). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  Ekco  Group,  Inc..  Kellogg 
Brush  Manufacturing  Company. 
Workers  of  the  subject  firm  produced 
brooms,  brushes  and  mops.  When  the 
worker  certification  was  issued  it  was 
determined  that  the  requirements  of 
(a)(1)(B)  of  Section  250  were  met.  The 
company  was  shifting  production  of 
brooms,  brushes  and  mops  from  the 
workers'  firm  to  Mexico. 

New  information  provided  by  the 
company  reveals  that  the  Ekco  Group 
will  not  shift  production  to  Mexico  as 
originally  planned,  but  will  instead 
consolidate  the  Easthampton, 
Massachusetts  production  into  Ekco's 
Hamilton.  Ohio  location. 

Further  investigation  was  conducted 
to  determine  if  imports  &t)m  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  the  products  produced 
at  Kellogg  Brush  contributed  to  worker 
separations. 

Investigation  findings  reveal  there  are 
no  company  imports  of  brooms  brushes 
or  mops  &om  Mexico  or  Canada. 

The  Department  surveyed  the  major 
declining  customers  of  Ekco  Group,  Inc. 
regarding  their  purchases  of  brooms, 
brushes  and  mops  during  1995  and 
1996.  The  survey  revealed  that  none  ot 
the  respondents  increased  their 
purchases  of  imports  while  decreasing 
their  purchases  from  the  subject  firm 
during  the  relevant  period. 

Since  there  are  no  adversely  affected 
workers  of  the  subject  firm,  the 
continuation  of  the  certification  would 
serve  no  purpose  and  the  certification 
has  been  terminated. 


Signed  at  Washington,  D.C..  this  24th  day 
of  March  1997. 

RuneU  T.  Kile. 

Program  Manager.  Policy  and  Peemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-8761  Filed  4-4-97;  8:45  am) 

MUMQ  COM  4S10-3e-M 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Sunshine  Act  Meeting;  Nineteenth 
Annual  Meeting  of  the  Board  of 
Directors 

THE  ft  DATE:  3:00  p.m.,  Wednesday. 

April  16, 1997. 

PLACE:  Neighborhood  Reinvestment 

Corporation,  1325,  G  Street,  N.W.,  Suite 

800,  Board  Room.  Washington,  D.C. 

20005. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jeffrey  T.  Bryson,  General  Counsel/ 

Secretary  202/376-2441. 

AGENDA: 

I.  Call  to  Order 

n.  Approval  of  Minutes:  January  23. 

1997  Regular  Meeting 
in.  Election  of  Chairman 
rv.  Election  of  Vice  Chairman 

V.  Audit  Committee  Report:  April  11, 

1997  Meeting 
a.  Appointment  of  Internal  Audit 
Director 

VI.  Committee  Appointments: 

a.  Audit  Committee 

b.  Budget  Committee 

c.  Personnel  Committee 
Vn.  Election  of  Officers 
Vin.  Board  Appointment 

IX.  Treasurer  s  Report 

X.  Executive  Director's  Quarterly 

Management  Report 

XI.  Adjourn. 
|eA«y  T.  Bryson, 
General  Counsel/Secretary 

(FR  Doc.  97-6899  Filed  4-2-97;  4:39  pm) 

BILUNO  COOC  7S70-01-4lrl 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 


OMB  for  review  the  following  proposal 
for  collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revised, 
or  extension:  Revised. 

2.  The  title  of  the  information 
collection:  Proposed  Rule,  10  CFR  73 
Changes  to  Nuclear  Power  Plant 
Security  Requirements. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  is  the  collection 
required:  Monthly. 

5.  Who  will  be  required  or  asked  to 
report:  Nuclear  power  plant  licensees. 

6.  An  estimate  of  the  number  of 
responses:  900. 

7.  An  estimate  of  the  number  of 
respondents:  75. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  1,500  hrs. 
Reduction  of  burden:  7,500  hrs. 

9.  An  indication  of  whether  Section 
3504(h),  Pub.  L  96-511  applies: 
Applicable. 

10.  Abstract:  Currently  section 
73.55(d)(7)  requires  the  licensee  to 
establish,  maintain,  and  update  an 
access  authorization  list  monthly  for 
each  vital  area.  This  requirement  is  used 
to  limit  unescorted  access  to  vital  areas 
during  nonemergency  conditions  to 
individuals  who  require  access  in  order 
to  perform  their  duties.  Thus,  a  licensee 
with  ten  vital  areas  is  required  to  keep 
ten  lists.  The  proposed  regulation  will 
require  only  one  list  per  licensee  which 
will  encompass  all  vital  areas. 

Submit,  by  May  7,  1997,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  information 
collection  be  minimized,  including  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology? 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(lower  level),  Washington,  D.C.  The 
proposed  rule  indicated  in  "Changes  to 
Nuclear  Power  Plant  Security 
Requirements.  10  CFR  73"  is  or  has 
been  published  in  the  Federal  Register 
within  several  days  of  the  publication 
date  of  this  Fedefal  Register  Notice. 
Instruction  for  accessing  the  electronic 
OMB  clearance  package  for  the 
rulemaking  have  been  appended  to  the 
electronic  rulemaking.  Members  of  the 
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public  may  access  the  electronic  OMB 
clearance  package  by  following  the 
directions  for  electronic  access  provided 
in  the  preamble  to  the  titled  rulemaking. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  May  7, 
1997:  Edward  Michlovich,  Office  of 
Information  and  Regulatory  AHairs. 
3150-0002,  NEOB-10202.  Office  of 
Management  and  Budget.  Washington, 
D.C.  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084.  The 
isniC  Clearance  Officer  is  Brenda  J. 
Shelton,  (301)  415-7233. 

Dated  at  Bethesda,  Maryland,  this  1st  day 
of  April,  1997. 

Gerald  F.  Cranferd, 

Designated  Senior  Official  for  Information 

Resources  Management. 

[FR  Doc.  97-8834  Filed  4-4-97;  8:45  ami 

BlUJNOCOOe  79gO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-21 3] 

Connecticut  .Yankee  Atomic  Power 
Company;  (Haddam  Neck  Plant); 
Correction  to  Notice  of  Withdrawal  of 
Application  for  Amendment 

The  U.S.  Nuclear  Regulatory 
Commission  issued  a  Notice  of 
Withdrawal  of  Application  for 
Amendment  for  Facility  Operating 
License  No.  DPR-61  for  the  Haddam 
Neck  Plant  on  March  13, 1997.  In  the 
Federal  Register  issue  of  Monday, 
March  24,  1997,  make  the  following 
correction: 

On  page  13899,  first  column,  last 
paragraph,  the  date  as  issued  "this  13th 
day  of  March  1997,"  should  have  read 
"this  17th  day  of  March  1997.  " 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  March. 

For  the  Nuclear  Regulatory  Commission. 
James  W.  Andersen, 

Project  Manager,  Special  Projects  Office — 

Licensing,  Office  of  Nuclear  Reactor 

Regulation. 

IFR  Doc.  97-8833  Filed  4-4-97;  8:45  ami 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  70-7001] 

Notice  Of  Amendment  to  Certificate  of 
Compliance  GDP-1  for  tt>e  U.S. 
Enrichment  Corporation  Paducah 
Gaseous  Diffusion  Plant  Paducah, 
Kentucky 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination  the  staff 
concluded  that  (1)  There  is  no  change  in 
the  types  or  significant  increase  in  the 
amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the     * 
amendment  request  is  shown  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security,  and  compliance  with  NRC 
requirements.  Therefore,  the  Director. 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Paducah  Gaseous 
Diffusion  Plant.  The  staff  has  prepared 
a  Compliance  Evaluation  Report  which 
provides  details  of  the  staffs  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 


the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  Uie  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  deUvered  to  the  Commission's  Public 
Doaunent  Room,  the  Gelman  Building. 
2120  L  Street,  NW.  Washington,  DC,  by 
the  above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  The  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC,  and  at  the 
Local  Public  Document  Room. 

Date  of  amendment  request:  February 
28,  1997. 

Brief  description  of  amendment:  The 
amendment  proposes  to  add  a  definition 
for  completion  times  and  to  define  the 
maximum  interval  between  repetitive 
action  completion  times  in  the 
Technical  Safety  Requirements  and  to 
make  the  same  changes  to  the  Safety 
Analysis  Report. 

Basis  for  finding  of  no  significance: 

1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
offsite. 

The  propKJsed  amendment  to  include 
a  definition  for  completion  time  and  to 
define  the  maximum  time  interval  for 
repetitive  actions  is  an  administrative 
action.  As  such,  these  changes  have  no 
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impact  on  plant  effluents  and  will  not 
result  in  any  impact  to  the  environment. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 

The  proposed  amendment  will  not 
increase  exposure. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  amendment  will  not 
result  in  any  construction,  therefore, 
there  will  be  no  construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

The  proposed  amendment  to  include 
a  definition  for  completion  time  and  to 
define  the  maximum  time  interval  for 
repetitive  actions  will  provide  more 
formality  for  the  conduct  of  plant 
operations.  This  inclusion  will  ensure 
consistent  interpretation  of  the 
requirements.  The  proposed  changes  do 
not  afiiect  the  potential  for  or 
radiological  or  chemical  consequences 
from  previously  evaluated  accidents. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  piroposed  amendment  to  include 
a  definition  for  completion  time  and  to 
define  the  maximum  time  interval  for 
repetitive  actions  will  ensure  consistent 
interpretation  of  the  requirements.  The 
changes  will  not  create  new  operating 
conditions  or  a  new  plant  configuration 
that  could  lead  to  a  new  or  different 
type  of  accident. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

A  definition  for  completion  time  and 
the  definition  for  a  maximum  time 
interval  for  repetitive  actions  were  not 
formally  defined  in  the  past  and  were 
subject  to  interpretation.  The  addition  of 
these  definitions  for  completion  time 
and  the  maximum  time  interval  for 
repetitive  actions  provides  more 
formality  for  the  conduct  of  plant 
operations.  The  proposed  changes  cause 
no  reductions  in  the  mareins  of  safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs. 

The  proposed  amendment  to  include 
a  definition  for  completion  time  and  to 
define  the  maximimi  time  interval  for 
repetitive  actions  provides  more 
formality  for  the  conduct  of  plant 
operations.  The  effectiveness  of  the 
safety,  safeguards,  and  security 
pro-ams  is  not  decreased. 

Effective  date:  30  days  after  issuance 


Certificate  of  Compliance  No.  GDP-1: 
Amendment  will  incorporate  a  new 
Technical  Safety  Requirement,  a  revised 
Technical  Safety  Requirement  and 
Safety  Analysis  Report  changes. 

Local  Public  Document  Room 
location:  Paducah  Public  Library,  555 
Washington  Street.  Paducah.  Kentucky 
42003. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 

Carl  |.  PapvieUo, 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

(FR  Doc.  97-8831  Filed  4-4-97;  8:45  am] 
BAiJNQ  CODE  TBM-OI-P 


NUCLEAR  REQULATORY 
COMMISSION 

Commonwealth  of  Massachusetts: 
Discontinuance  of  Certain  Commission 
Regulatory  Authority  Within  tt>e 
Commonwfealth 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  agreement  with  the 

Commonwealth  of  Massachusetts. 

SUMMARY:  Notice  is  hereby  given  that 
Shirley  Ann  Jackson,  Chairman  of  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  and  William  F.  Weld,  Governor  of 
the  Commonwealth  of  Massachusetts, 
have  signed  the  Agreement  set  forth 
below  for  the  discontinuance  by  the 
Commission  and  assumption  by  the 
Commonwealth  of  certain  Commission 
regulatory  authority.  The  Agreement  is 
published  pursuant  to  Section  274  of 
the  Atomic  Energy  Act  of  1954,  as 
amended.  Under  the  Agreement,  certain 
persons  would  be  exempted  from 
certain  of  the  regulatory  requirements  of 
the  Commission.  The  pertinent 
exemptions  have  been  previously 
published  in  the  Federal  Register  and 
are  codified  in  the  Commission's 
regulations  as  10  CFR  part  150. 
FOR  FURTHER  INFORMATraN  CONTACT: 
Richard  L.  Blanton,  Office  of  State 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Telephone  (301)  415-2322  or  e- 
mail  RLB@NRC.GOV. 

The  draft  of  the  Agreement  was 
published  in  the  Federal  Register  for 
comment  on  four  separate  dates  (see. 
e.g.  61  FR  68066,  December  26,  1996). 
One  comment  was  received  which 
requested  that  NRC  retain  jurisdiction 
over  a  site  listed  on  the  Site 
Decommissioning  Management  Plan 
(SDMP)  until  the  NRC  license  for  the 
site  is  terminated.  NRC  expedited  the 
actions  necessary  to  terminate  the 


subject  SDMP  site  license  and  on  March 
21, 1997,  NRC  terminated  the  license 
and  removed  the  site  frt)m  the  SDMP 
list. 

Appendix — Text  of  the  Agreement 

Agreement  Between  the  United  States 
Nuclear  Regulatory  Commission  and 
the  Commonwealth  of  Massachusetts 
for  the  Discontinuance  of  Certain 
Commission  Regulatory  Authority  and 
Responsibility  Within  the 
Commonwealth  Pursuant  to  Section  274 
of  the  Atomic  Energy  Act  of  1954,  as 
Amended 

Whereas,  The  United  States  Nuclear 
Regulatory  Commission  (hereinafter 
referred  to  as  the  Commission)  is 
authorized  under  Section  274  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(hereinafter  referred  to  as  the  Act),  to 
enter  into  agreements  with  the  Governor 
of  any  State  providing  for 
discontinuance  of  the  regulatory 
authority  of  the  Commission  within  the 
State  under  Chapters  6,  7,  and  8,  and 
Section  161  of  the  Act  with  respect  to 
by-product  materials  as  defined  in 
Sections  lle.(l)  and  (2)  of  the  Act, 
source  materials,  and  special  nuclear 
materials  in  quantities  not  sufficient  to 
form  a  critical  mass;  and. 

Whereas,  The  Governor  of  the 
Commonwealth  of  Massachusetts  is 
authorized  under  Massachusetts  General 
Laws,  Chapter  lllH,  to  enter  into  this 
Agreement  with  the  Commission:  and. 

Whereas,  The  Governor  of  the 
Commonwealth  of  Massachusetts 
certified  on  March  28. 1996,  that  the 
Commonwealth  of  Massachusetts 
(hereinafter  referred  to  as  the 
Commonwealth)  has  a  progranr  for  the 
control  of  radiation  hazards  adequate  to 
protect  public  health  and  safety  with 
respect  to  the  materials  within  the 
Commonwealth  covered  by  this 
Agreement,  and  that  the  Commonwealth 
desires  to  assume  regulatory 
responsibility  for  such  materials;  and. 

Whereas,  The  Commission  found  on 
March  3,  1997,  that  the  program  of  the 
Commonwealth  for  the  regulation  of  the 
materials  covered  by  this  Agreement  is 
compatible  with  the  Commission's 
program  for  the  regulation  of  such 
materials  and  is  adequate  to  protect 
public  health  and  safety;  and. 

Whereas,  The  Commonwealth  and  the 
Commission  recognize  the  desirability 
and  importance  of  cooperation  between 
the  Commission  and  the 
Commonwealth  in  the  formulation  of 
standards  for  protection  against  hazards 
of  radiation  and  in  assuring  that 
Commonwealth  and  Commission 
programs  for  protection  against  hazards 


of  radiation  will  be  coordinated  and 
compatible;  and. 

Whereas,  The  Commission  and  the 
Commonwealth  recognize  the 
desirability  of  reciprocal  recognition  of 
licenses  and  exemptions  from  Ucensing 
of  those  materials  subject  to  this 
Agreement;  and. 

Whereas,  This  Agreement  is  entered 
into  pursuant  to  the  provisions  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 

Now,  Therefore,  It  is  hereby  agreed 
between  the  Commission  and  the 
Governor  of  the  Commonwealth,  acting 
in  behalf  of  the  Commonwealth,  as 
follows: 
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Article  I 

Subject  to  the  exceptions  provided  in 
Articles  n,  IV,  and  V,  the  Commission 
shall  discontinue,  as  of  the  effective 
date  bf  this  Agreement,  the  regulatory 
authority  of  the  Commission  in  the 
Commonwealth  imder  Chapters  6,  7, 
and  8,  and  Section  161  of  the  Act  with 
respect  to  the  following  materials: 

A.  By-product  materials  as  defined  in 
Section  lle.(l)  of  the  Act; 

B.  Source  materials; 

C.  Special  nuclear  materials  in 
quantities  not  sufficient  to  form  a 
critical  mass;  and, 

D.  Licensing  of  Low-Level  Radioactive 
Waste  Facilities. 

Article  n 

This  Agreement  does  not  provide  for 
discontinuance  of  any  authority  and  the 
Commission  shall  retain  authority  and 
responsibility  with  respect  to  regulation 
of: 

A.  The  construction  and  operation  of 
any  production  or  utilization  facility; 

B.  The  export  from  or  import  into  the 
United  States  of  by-product,  source,  or 
special  nuclear  material,  or  of  any 
production  or  utilization  facility; 

C.  The  disposal  into  the  ocean  or  sea 
of  by-product,  source,  or  special  nuclear 
waste  materials  as  defined  in 
regulations  or  orders  of  the  Commission; 

D.  The  disposal  of  such  other  by- 
product, source,  or  special  nuclear 
material  as  the  Commission  from  time  to 
time  determines  by  regulation  or  order 
should,  because  of  the  hazards  or 
potential  hazards  thereof,  not  be  so 
disposed  of  without  a  license  ftt>m  the 
Commission;  and, 

E.  The  extraction  or  concentration  of 
source  material  from  source  material  ore 
and  the  management  and  disposal  of  the 
resulting  by-product  material. 

Article  m 

This  Agreement  may  be  amended, 
upon  application  by  the  Commonwealth 
and  approval  by  the  Commission,  to 
include  the  additional  area(s)  specified 


in  Article  D,  paragraph  E,  whereby  the 
Commonwealth  can  exert  regulatory 
control  over  the  materials  stated  therein. 

Article  IV 

Notwithstanding  this  Agreement,  the 
Commission  may  from  time  to  time  by 
rule,  regulation,  or  order,  require  that 
the  manufacturer,  processor,  or 
producer  of  any  equipment,  device, 
commodity,  or  other  product  containing 
source,  by-product,  or  special  nuclear 
material  shall  not  transfer  possession  or 
control  of  such  product  except  pursuant 
to  a  license  or  an  exemption  from 
licensing  issued  by  the  Commission. 

Aiticle  V 

This  Agreement  shall  not  affect  the 
authority  of  the  Commission  under 
Subsection  161b  or  I61i  of  the  Act  to 
issue  rules,  regulations,  or  orders  to 
protect  the  common  defense  and 
security,  to  protect  restricted  data  or  to 
guard  against  the  loss  or  diversion  of 
special  nuclear  material. 

Article  VI 

The  Commission  will  use  its  best 
efforts  to  cooperate  with  the 
Commonwealth  and  other  Agreement 
States  in  the  formulation  of  standards 
and  regulator)  programs  of  the 
Commonwealth  and  the  Commission  for 
protection  against  hazards  of  radiation 
and  to  assure  that  Commonwealth  and 
Commission  programs  for  protection 
against  hazards  of  radiation  will  be 
coordinated  and  compatible.  The 
Commonwealth  will  use  its  best  efforts 
to  cooperate  with  the  Commission  and 
other  Agreement  States  in  the 
formulation  of  standards  and  regulatory 
programs  of  the  Commonwealth  and  the 
Commission  for  protection  against 
hazards  of  radiation  and  to  assure  that 
the  Commonwealth's  program  will 
continue  to  be  compatible  with  the 
program  of  the  Commission  for  the 
regulation  of  like  materials.  The 
Commonwealth  and  the  Commission 
will  use  their  best  efforts  to  keep  each 
other  informed  of  proposed  changes  in 
their  respective  rules  and  regulations 
and  licensing,  inspection  and 
enforcement  policies  and  criteria,  and  to 
obtain  the  comments  and  assistance  of 
the  other  party  thereon. 

Article  Vn 

The  Commission  and  the 
Commonwealth  agree  that  it  is  desirable 
to  provide  reciprocal  recognition  of 
licenses  for  the  materials  listed  in 
Article  I  licensed  by  the  other  party  or 
by  any  other  Agreement  State. 
Accordingly,  the  Commission  and  the 
State  agree  to  use  their  best  efforts  to 
develop  appropriate  rules,  regulations. 


and  procedures  by  which  such 
reciprocity  will  be  accorded. 

Article  vm 

The  Commission,  upon  its  own 
initiative  after  reasonable  notice  and 
opportunity  for  hearing  to  the 
Commonwealth,  or  upon  request  of  the 
Governor  of  the  Commonwealth,  may 
terminate  or  suspend  all  or  part  of  this 
Agreement  and  reassert  the  licensing 
and  regulatory  authority  vested  in  it 
under  the  Act  if  the  Commission  finds 
that  (1)  such  termination  or  suspension 
is  required  to  protect  public  health  and 
safety,  or  (2)  the  Commonwealth  has  not 
complied  with  one  or  more  of  the 
requirements  of  Section  274  of  the  Act. 
The  Commission  may  also,  pursuant  to 
Section  274j  of  the  Act,  temporarily 
suspend  all  or  part  of  this  Agreement  if, 
in  the  judgment  of  the  Commission,  an 
emergency  situation  exists  requiring 
immediate  action  to  protect  public 
health  and  safety  and  the 
Commonwealth  has  failed  to  take 
necessary  steps.  The  Commission  shall 
periodically  review  this  Agreement  and 
actions  taken  by  the  Commonwealth 
under  this  Agreement  to  ensure 
comphance  with  Section  274  of  the  Act. 

Article  DC 

This  Agreement  shall  become 
effective  on  March  21, 1997,  and  shall 
remain  in  effect  unless  and  until  such 
time  as  it  is  terminated  pursuant  to 
Article  Vm. 

Done  at  Rockville.  Maryland,  in  triplicate, 
this  10th  day  of  March,  1997. 

For  the  United  States  Nuclear  Regulatory 
Commission. 

Shirley  Ann  )ackson. 

Chairman. 

Done  at  Boston,  Massachusetts,  in 
triplicate,  this  19th  day  of  March,  1997. 

For  the  Commonwealth  of  Massachusetts. 
William  F.  Weld, 
Governor. 

Dated  at  Rockville,  MD.,  this  1st  day  of 
April,  1997. 

For  the  U.  S.  Nuclear  Regulatory 
Commission. 
John  C  Hoyle. 

Secretary  of  the  Commission. 

(FR  Doc  97-8829  Filed  4-4-97;  8:45  am) 

BILUNG  COOC  75W-01-» 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  guide  planned  for  its  Regulatory  Guide 
Series.  This  series  has  been  developed 
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to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  speciBc  parts  of  the 
NRC's  regulations,  techniques  used  by 
the  staff  in  evaluating  speciflc  problems 
or  postulated  accidents,  and  data 
needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide,  temporarily 
identified  by  its  task  number,  DG-3011. 
"Use  of  Fixed  Neutron  Absorbers  at 
Fuels  and  Materials  Facilities."  is 
planned  for  Division  3,  "Fuels  and 
Materials  Facilities."  This  regulatory 
guide  is  being  developed  to  provide 
guidance  that  is  acceptable  to  the  NRC 
staff  on  procedures  for  preventing 
diticality  accidents  by  using  fixed 
neutron  absorbers  in  operations 
involving  handling,  storing,  and 
transporting  special  nuclear  fuel  at  fuels 
and  materials  facilities. 

The  draft  guide  has  not  received 
complete  staff  review  and  does  not 
represent  an  official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directives  Branch, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room.  2120  L  Street  NW., 
Washington,  DC.  Comments  will  be 
most  helpful  if  received  by  June  20, 
1997. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8,l).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC  NUREGs 
and  RegCuides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
"Rules  Menu"  option  from  the  "NRC 
Main  Menu."  For  further  information 


about  options  available  for  NRC  at 
FedWorld,  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  data  bases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS, 
703-321-3339,  or  by  using  Telnet  via 
Internet,  fedworld.gov.  If  using  703- 
321-3339  to  contact  FedWorld.  the  NRC 
subsystem  will  be  accessed  &t>m  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  If  you  access 
NRC  from  FedWorld's  main  menu,  you 
may  return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web,  like  FTP 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  menu. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  telephone 
(301)415-5780;  e-mail  AXD3@nrc.gov. 
For  more  information  on  this  draft 
regulatory  guide,  contact  S.  Parra  at  the 
NRC,  telephone  (301)415-6433;  e-mail 
SAP®nrc.gov. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW.. 


Washington,  EK].  Requests  for  single 
copies  of  draft  or  final  guides  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Corrmiission,  Washington,  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Section;  or  by  fax  at  (301)415- 
2260.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 
(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  March  1997. 
Bill  M.  Morris. 

Director,  Division  of  Regulatory  Applications 
Office  of  Nuclear  Regulatory  Research. 
(PR  Doc.  97-8832  Filed  4-4-97;  8:45  am) 
MLUNa  cooe  tsm-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

Standard  Review  Plan  for  Applications 
for  Licenses  To  Distribute  Byproduct 
Material  to  Persons  Exempt  From  the 
Requirements  for  an  NRC  License 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
completion  and  availability  of  NUREG- 
1562  which  contains  a  draft  of 
"Standard  Review  Plan  for  Applications 
for  Licenses  to  Distribute  Byproduct 
Material  to  Persons  Exempt  from  the 
Requirements  for  an  NRC  License  (10 
CFR  30.14,  30.15,  30.16,  30.18.  30.19. 
and  30.20)"  for  review  and  comment. 
ADDRESSES:  Copies  of  NUREG-1562 
may  be  obtained  by  writing  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  P.O.  Box 
37082.  Washington,  DC  20402-9328.  A 
copy  of  the  document  is  also  available 
for  inspection  and/or  copying  in  the 
NRC  Public  Document  Room.  2120  L 
Street  NW,  Washington,  DC.  20555- 
0001.  NUREG-1562  can  be  accessed 
from  the  Sealed  Sources  and  Devices 
Bulletin  Board  System  (SSD  BBS)  on  the 
FedWorld  System.  NRC  has  established 
a  toll-free  number  that  allows  access  to 
only  the  NRC  portion  oFFedWorld  at 
(800)  303-9672.  For  questions  regarding 
the  use  of  the  NRC  portion  of  FedWorld 
in  general,  please  call  Arthur  Davis  of 
the  NRC  at  (301)  415-5780. 

Written  comments  should  be  received 
at  the  address  listed  below  within  90 
days  from  the  date  of  this  notice. 


Comments  received  after  the  due  date 
will  be  considered  to  the  extent 
practical. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  L.  Greene,  Mail  Stop  TWFN  8-F- 
5,  Division  of  fridustrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001, 
Telephone  (301)  415-7843. 
SUPPI-EMENTARY  INFORMATION:  The  NRC 
has  prepared  NUREG-1562,  "Standard 
Review  Plan  for  Applications  for 
Licenses  to  Distribute  Byproduct 
Material  to  Persons  Exempt  from  the 
Requirements  for  an  NRC  License  (10 
CFR  30.14,  30.15,  30.16.  30.18,  30.19. 
and  30.20)"  to  provide  assistance  to 
applicants  and  licensees  in  preparing 
license  applications  and  describes  the 
methods  acceptable  to  NRC  hcense 
reviewers  in  implementing  the 
regulations  and  the  techniques  used  by 
the  reviewers  in  evaluating  the 
applications  to  determine  if  the 
proposed  exempt  distribution  activity  is 
acceptable  for  licensing  purposes.  The 
standard  review  plan  will  be  revised 
periodically,  as  appropriate,  to 
accommodate  comments  and  to  reflect 
new  information  and  experience.  The 
document  is  being  made  available  to 
interested  members  of  the  public. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  March  1997. 

Larry  W.  Camper, 

Chief.  Medical  Academic  and  Commercial. 
Use  Safety  Branch.  Division  of  Industrial  and 
Medical  Nuclear  Safety.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
|FR  Doc.  97-8830  Filed  4-4-97;  8:45  am] 

WLUNG  COOE  7SM-01-P 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

January  1997  Pay  Adjustments 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  The  rates  of  basic  pay  and 
locality  payments  for  certain  categories 
of  Federal  employees  were  adjusted  in 
January  1997.  as  authorized  by  the 
President.  This  notice  documents  those 
pay  adjustments  for  the  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Herzberg,  Office  of 
Compensation  Policy,  Human  Resources 
Systems  Service,  Office  of  Personnel 
Management.  (202)  606-2858.  FAX 
(202)  606-4264.  or  email  to 
payleave@opm.gov. 


SUPPLEMENTARY  INFORMATION:  On 
November  22,  1996.  the  President 
transmitted  to  Congress  an  alternative 
plan  under  the  authority  of  5  U.S.C. 
5304a  that  established  the  January  1997 
locality  pay  adjustments  for  General 
Schedule  (GS)  employees  in  the  48 
contiguous  States  and  the  District  of 
Columbia.  On  December  27. 1996.  the 
President  signed  Executive  Order  13033 
(62  FR  252).  This  order  implemented 
increases  in  rates  of  basic  pay  for 
various  categories  of  Federal  employees 
effective  on  the  first  day  of  the  first 
applicable  pay  period  beginning  on  or 
after  January  1, 1997,  as  required  by  5 
U.S.C.  5303.  The  1997  General 
Schedule,  reflecting  the  2.3-percent 
general  increase,  was  published  in 
Schedule  1  of  Executive  Order  13033. 
Executive  Order  13033  also  included 
the  percentage  amounts  of  the  1997 
locality  payments  as  established  by  the 
President's  alternative  plan  of 
November  22. 1996.  (See  Section  5  and 
Schedule  9  of  Executive  order  13033.) 
The  publication  of  this  notice  satisfies 
the  requirement  in  section  5(b)  of 
Executive  Order  13033  that  the  Office  of 
Personnel  Management  (OPM)  publish 
appropriate  notice  of  the  1997  locality 
payments  in  Federal  Register. 

Locality  payments  are  authorized  for 
General  Schedule  employees  under  5 
U.S.C.  5304  and  5304a.  They  apply  in 
the  48  contiguous  States  and  the  District 
of  Columbia.  In  1997.  there  are  30 
separate  locality  pay  areas  with  locality 
payments  ranging  from  4.81  percent  to 
11.52  percent.  These  1997  locality  pay 
percentages,  which  replaced  the  locality 
pay  percentages  that  were  applicable  in 
1996,  became  effective  on  the  first  day 
of  the  first  applicable  pay  period 
beginning  on  or  after  January  1. 1997. 
An  employee's  locality-adjusted  annual 
rate  of  pay  is  computed  by  increasing 
his  or  her  scheduled  annual  rate  of  basic 
pay  (as  defined  in  5  U.S.C.  5302(8)  and 
5  CFR  531.602)  by  the  applicable 
locality  pay  percentage.  (See  5  CFR 
531.604  and  531.605.) 

On  December  5, 1996.  the  Director  of 
OPM.  on  behalf  of  the  President's  Pay 
Agent,  extended  the  1997  locality-based 
comparability  payments  to  the  same 
Govemmentwide  and  single-agency 
categories  of  non-GS  employees  that 
were  authorized  to  receive  the  1996 
locality  payments.  The 
Govemmentwide  categories  include 
members  of  the  Senior  Executive 
Service  (SES),  the  Foreign  Service,  and 
the  Senior  Foreign  Service;  employees 
in  senior-level  (SL)  and  scientific  or 
professional  (ST)  positions; 
administrative  law  judges;  and  members 
of  Boards  of  Contracts  Appeals. 


Public  Law  104-208.  September  30. 
1996.  provided  that  there  would  be  no 
increase  in  the  rates  of  basic  pay  for  the 
Executive  Schedule.  By  law,  the 
maximum  rate  of  basic  pay  for  members 
of  the  SES  may  not  exceed  level  IV  of 
the  Executive  Schedule.  The  President 
has  established  six  rates  of  basic  pay  for 
members  of  the  SES  with  the  maximum 
SES  rate  of  basic  pay  (ES-6)  equivalent 
to  the  rate  of  basic  pay  for  level  IV 
(currently  $115,700).  (See  5  U.S.C. 
5382(b)  and  Schedule  5  of  Executive 
Order  13033.)  Schedule  4  of  Executive 
Order  13033  reflects  a  decision  by  the 
President  to  increase  the  rates  of  basic 
pay  for  members  of  the  SES  by  2.3 
percent  at  levels  ES-1  through  ES-4. 
Since  level  IV  of  the  Executive  Schedule 
was  not  increased,  the  new  rate  of  basic 
pay  for  ES-5  is  $115,700  (an  increase  of 
about  1.5  percent),  and  the  rate  of  basic 
pay  for  ES-6  rate  remains  unchanged  at 
$115,700. 

The  minimum  rate  of  basic  pay  for 
senior-level  (SL)  and  scientific  or 
professional  (ST)  positions  increased  by 
2.3  percent  (to  $85,073)  because  it  is 
calculated  as  a  percentage  of  the 
minimum  rate  of  basic  pay  for  GS-15  of 
the  General  Schedule.  "The  maximum 
rate  of  basic  pay  for  SL  and  ST  positions 
remains  unchanged  because  it  is  linked 
to  level  IV  of  the  Executive  Schedule 
($115,700).  which  remains  unchanged. 
Rates  of  basic  pay  for  administrative  law 
judges  and  members  of  Boards  of 
Contract  Appeals  remain  unchanged  in 
1997  because  these  rates  are  calculated 
as  a  percentage  of  the  rate  for  level  IV 
of  the  Executive  Schedule,  which 
remains  unchanged. 

OPM  has  published  "Salary  Table  No. 
97"  (OPM  Doc.  124-48-6,  January 
1997),  which  provides  complete  salary 
tables  incorporating  the  1997  pay 
adjustments,  information  on  general  pay 
administration  matters,  locaUty  pay  area 
definitions.  Internal  Revenue  Service 
withholding  tables,  and  other  related 
information.  The  rates  of  pay  shown  in 
"Salary  Table  No.  97"  are  the  official 
rates  of  pay  for  affected  employees  and 
are  hereby  incorporated  as  part  of  this 
notice.  Copies  of  "Salary  Table  No.  97" 
may  be  purchased  from  the  Government 
Printing  Office  (GPO)  by  calling  (202) 
512-1800  or  FAX  at  (202)  512-2250. 
Copies  of  Salary  Table  97"  may  also  be 
ordered  online  from  GPO  at  http:// 
www.gpo.gov/su_docs/sale/prf/ 
prf.html.  In  addition,  individual  pay 
schedules  may  be  downloaded  directly 
from  OPM's  electronic  bulletin  board, 
which  is  reached  by  dialing  via  modem 
(202)  606-4800.  Pay  tables  may  also  be 
dowmloaded  from  OPM's  Internet  web 
cite  at  http://www.opm.gov/pay. 
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Office  of  Personnel  KfanagemenL 
|«M>B.Kiiig. 
Dinctor 
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OFFICE  OF  PERSONNEL 
MANAQEMENT 

National  Partnarahip  Council  Meeting 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  meeting. 


;  AND  DATE:  9:30  a.m..  April  9, 1997. 

PLACC:  CAMI  Auditoriimi.  Mike 
Monroney  Aeronautical  Center,  Federal 
Aviation  Administration.  6500  South 
MacArthur  Boulevard,  Oldahoma  Qty. 
Oklahoma  73169. 

STATUS:  This  meeting  will  be  open  to  the 
public.  Seating  will  be  available  on  a 
first-come,  first-served  basis. 
Individuals  %vith  special  access  needs 
wishing  to  attend  should  contact  0PM 
at  the  number  shown  below  to  obtain 
appropriate  accommodations. 

MATTERS  TO  BC  CONSK)6RE0:  The 
National  Partnership  Council  (NPC)  will 
receive  a  presentation  on  the  Federal 
Aviation  Administration's  (FAA)  Mike 
Monroney  Aeronautical  Center 
Partnership,  and  a  presentation  on 
partnership  responses  to  crisis. 

CONTACT  PERSON  FOR  MORE  INfORMATION: 
Michael  Cushing,  Director,  Center  for 
Partnership  and  Labor-Management 
Relations,  Office  of  Personnel 
Management.  Theodore  Roosevelt 
Building,  1900  E  Street,  NW.,  Room 
7H28.  Washington.  DC  20415-0001. 
(202) 606-0010. 

SUPPLEMENTARY  MFORMATKM:  We  invite 
interested  persons  and  organizations  to 
submit  written  comments.  Mail  or 
deliver  your  comments  to  Michael 
Cushing  at  the  address  shown  above.  To 
be  considered  at  the  April  9  meeting, 
written  comments  should  be  received  by 
April  4. 

Office  of  Personnel  Management 

|aMaB.Kia8. 

Director 

IFR  Doc.  97-8718  Filed  4-4-97.  8:45  am] 


POSTAL  RATE  COMMISSION        ^ 
[Order  No.  1167;  Docket  No.  M^-^9^ 

North  ShapMgh,  Main*  04060  (Harold 
W.  CiarK  Petitioner);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
§404<bM5) 

Issued  April  1. 1997. 

Docket  Number:  A97-16 

Name  of  Affected  Post  Office:  North 

Shapleigh,  Maine  04060 
Nameis]  of  Petitioneiis):  Harold  W. 

Clark 
Type  of  Determination:  Closing 
Date  of  Filing  of  Appeal  Papers:  March 

27,  1997 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  the  community  (39  U.S.C. 
§404(b)(2)(A)I. 

2.  Effect  on  postal  services  [39  U.S.C. 
§404(b)(2)(C)l. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or.  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C. 
§  404(b)(5)).  In  the  interest  of 
expedition,  in  light  of  the  120-day 
decision  schedule,  the  Commission  may 
request  the  Postal  Service  to  submit 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda 
will  be  due  20  days  fit)m  the  issuance 
of  the  request  and  the  Postal  Service 
shall  serve  a  copy  of  its  memoranda  on 
the  petitioners,  "rhe  Postal  Service  may 
incorporate  by  reference  in  its  briefs  or 
motions,  any  arguments  presented  in 
memoranda  it  previously  filed  in  this 
docket.  If  necessary,  the  Commission 
also  may  ask  petitioners  or  the  Postal 
Service  for  more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  April  11, 1997. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Margaret  P.  Oenduw, 

Secretary. 

Appendix 

March  27. 1997:  Filing  of  Appeal  letter 
April  1, 1997:  Commission  Notice  and  Order 

of  Filing  of  Appeal 
April  21, 1997:  Last  day  of  filing  of  petitions 

to  intervene  [see  39  CFR  %  3001.111(b)l 


May  1. 1997:  Petitioner's  Particij>ant 

Statement  or  Initial  Brief  (see  39  CFR 
S3001.115(a)and(b)| 

May  21, 1997:  Postal  Service's  Answering 
Brief  (see  39  CFR  §  3001.115(c)] 

June  5, 1997:  Petitioner's  Reply  Brief  should 
Petitioner  choose  to  file  one  [see  39  CFR 
S3001.115(d)] 

June  12, 1997:  Deadline  for  motions  by  any 
party  requesting  oral  argument.  The 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to 
the  written  filings  [see  39  CFR 
§3001.116) 

July  25, 1997:  Expiration  of  the  Commission's 
120-day  decisional  schedule  [see  39 
U.S.C$404(b)(5)l 

IFR  Doc.  97-8713  Filed  4-4-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoaae  No.  34-38445;  FNe  No.  SR-CHX- 
96-30] 

Self- Regulatory  Organizations; 
Chicago  Stock  Exchange, 
Incorporated;  Order  Granting  Approval 
to  Proposed  Rule  Change  Relating  to 
StarKtards  for  Approved  Lessors  of 
Exchange  Menit)ershlps 

March  26. 1997. 
I.  Introduction 

On  November  12. 1996.  the  Chicago 
Stock  Exchange.  Inc.  ("CHX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
create  standards  for  approved  lessors  of 
exchange  memberships. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  January  9.  1997. ^  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 

The  purpose  of  the  proposed  rule 
change  is  to  create  a  new  form  of 
membership  known  as  an  "Approved 
Lessor."  An  Approved  Lessor  will  be  an 
individual  or  entity  that  desires  to 
purchase  a  membership  in  the  CHX  for 
the  sole  purpose  of  providing  a 
financing  mechanism  for  another  person 
or  entity  that  desires  to  become  a 
member  organization  ("lessee").  A 
lessor  that  registers  with  and  is 


« 15  U.S.C.  78«(b)(l). 
»17  CFR  240.19b-*. 

*SecuritiM  Exchange  Act  Release  No.  38114 
(January  3. 1997).  62  FR  1348  January  9. 1997). 


approved  by  the  CHX  will  be  an 
Approved  Lessor.* 

When  an  Approved  Lessor  has 
entered  into  this  financing  relationship 
(or  lease)  with  a  lessee,  the  Approved 
Lessor  will  not  be  considered  a 
"member"  or  "member  organization"  of 
the  CHX  for  purposes  of  the  Act.  or  for 
purposes  of  the  CHX's  Certificate  of 
Incorporation,  Constitution  and  Rules 
except  that  an  Approved  Lessor  will 
have  the  right  to  vote  on  proposals  to 
liquidate  or  dissolve  the  Exchange  and 
shall  possess  liquidation  rights,  as  set 
forth  in  Article  IX,  Sec.  2  of  the 
Constitution,  upon  such  dissolution.  In 
addition,  an  Approved  Lessor  shall  be 
subject  to  the  Exchange's  member 
arbitration  rules.  Among  other  things, 
this  means  that  an  Approved  Lessor  will 
be  inactive  with  respect  to  CHX 
activities.  For  example,  Approved 
Lessors  will  not  be  permitted  to  vote 
(except  as  stated  above)  or  trade  on  the 
CHX  as  a  member  or  have  any  access  to 
the  CHX  trading  floor  unless  an 
Approved  Lessor  is  also  a  "member" 
(i.e..  is  a  registered  broker-dealer  and 
has  been  approved  by  the  Exchange  as 
a  "member"  or  "member  organization") 
pursuant  to  another  membership. 

A  lessee  will  be  deemed  a  "member" 
or  "member  organization."  and,  as  a 
result,  a  lessee  must  satisfy  all  the 
requirements  to  become  a  member  or 
member  organization  currently  set  forth 
in  CHX  Certificate  of  Incorporation, 
constitution,  Rules  and  the  federal 
securities  laws.  A  lessee  will  not, 
however,  be  entitled  to  vote  on  a 
proposal  to  dissolve  or  liquidate  the 
Exchange  and  will  not  have  any 
liouidation  rights. 

Because  Approved  Lessors  will  not  be 
"members"  of  the  CHX,  they  will  not  be 
required  to  be  registered  as  broker- 
dealers.  However,  to  prevent 
inappropriate  persons  or  entities  from 
having  indirect  deahngs  on  the  CHX, 
Approved  Lessors  will  be  required  to 
submit  information  to  the  CHX  on  Form 
BD  and/or  Form  U-4.  The  CHX  will  be 
permitted  to  disapprove  registration  as 
an  Approved  Lessor  if  the  Lessor  is  the 
subject  of  the  statutory  disqualification 
or  fails  to  meet  other  pre-requisites  set 
forth  in  the  rule.  For  example,  a  lessor 
may  be  denied  registration  as  an 
Approved  Lessor  if,  among  other  things, 
it  or  its  employees  or  control  persons 
are  the  subject  of  or  a  party  to  a 
disciplinary  proceeding,  are  or  have 


Federal  Register  /  Vol.  62,  No.  66  /  Monday.  April  7.  1997  /  Notices  16633 


*  Article  I.  Rule  6  of  the  CHX  Rules  has  been 
amended,  reducing  the  Executive  Committee  vote 
required  to  approve  a  membership  or  approved 
lessor  application  from  a  V3  majority  to  a  simple 
majority.  Securities  Exchange  Act  Release  No. 
38187  (January  21. 1997).  62  FR  4367  (January  29, 
1997)  (order  approving  File  No.  CHX  96-29). 


been,  suspended,  barred  or  expelled  by 
a  regulatory  entity  (including  a  self- 
regulatory  organization)  described  in  the 
rule,  have  been  convicted  of  certain 
criminal  offenses  set  forth  in  the  rule,  or 
have  not  paid  dues,  fines,  charges  or 
other  debts  to  a  regulatory  entity. 

In  addition,  an  Approved  Lessor  will 
be  required  to  enter  into  a  financing 
arrangement  (or  lease)  with  a  lessee 
within  sixty  days  (this  time  period  may 
be  extended  upon  request  of  an 
Approved  Lessor  for  good  cause  shown) 
after  becoming  approved  as  an 
Approved  Lessor  or  the  termination  of 
an  earlier  financing  arrangement  (or 
lease).  If  a  financial  arrangement  (or 
lease)  is  not  entered  into,  the  Approved 
Lessor  will  be  required  to  promptly 
dispose  of  the  membership.  If  not 
promptly  disposed  of,  the  CHX  will  be 
permitted  to  sell  the  membership  on  the 
Approved  Lessor's  behalf.  This 
provision  will  prevent  Approved 
Lessors  &t)m  acquiring  one  or  more 
memberships  purely  to  speculate  on  the 
price  of  the  membership  and  will  ensure 
that  memberships  do  not  sit  idle. 

Until  an  Approved  Lessor  enters  into 
a  financing  arrangement  (or  lease)  with 
a  lessee,  or,  after  such  financing 
arrangement  (or  lease)  has  been 
terminated  and  the  seat  transferred  to 
the  Approved  Lessor,  the  Approved 
Lessor  will  still  not  be  a  "member"  for 
purposes  of  the  federal  securities  laws 
or  the  Exchange's  Certificate  of 
Incorporation,  Constitution  and  Rules 
(except  with  respect  to  voting  on 
dissolution,  rights  to  net  proceeds  on 
dissolution,  and  the  Exchange's  member 
arbitration  rules).  During  this  time,  the 
membership  shall  be  viewed  as  inactive, 
but  the  dues  shall  continue  to  accrue 
and  will  be  the  objection  of  the 
Approved  Lessor. 

Current  CHX  rules  protect  the  CHX 
and  other  CHX  members  by  providing 
that  the  proceeds  received  in  the 
transfer  of  a  membership  are  first  to  be 
applied  to  satisfy  the  debts  owed  by  the 
transferor  member  to  the  Exchange  or 
certain  other  persons.  However,  because 
Approved  Lessors  are  not  "members"  of 
the  Exchange,  the  Exchange  will  require 
Approved  Lessors,  and  their  lessees,  to 
enter  into  a  standard  subordination  and 
sale  agreement  with  the  CHX  that 
provides  that  the  CHX  is  authorized  to 
sell  the  membership  under  certain 
circumstances  when  obligations  are 
owed  to  the  CHX  or  certain  other 
creditors  by  the  lessee  and  whereby  the 
Approved  Lessor  agrees  to  be  bound  by 
CHX  rules  relating  to  Approved  Lessors, 
among  other  things. 

The  proposed  rule  change  also  makes 
technical,  non-substantive  changes  to 
improve  the  clarity  of  Article  I.  Rule  17. 


The  proposed  rule  change  sets  forth 
specific  provisions  that  the  CHX  will 
require  in  any  financing  agreement  or 
lease.  The  CHX  will  require  that  these 
agreements  be  filed  with,  and  approved 
by,  the  CHX.  Additionally,  the  transfer 
of  the  title  to  the  membership  to  a  lessee 
will  be  posted  in  the  same  manner  as  all 
other  transfers  of  memberships. 

Furthermore,  the  proposed  rule 
change  prohibits  members  and 
Approved  Lessors  from  owning  or 
controlling  10%  or  more  of  the 
outstanding  memberships  on  the 
Exchange. 

Finally,  the  proposed  rule  change 
amends  Article  XIV,  Rule  2,  relating  to 
the  imposition  of  transaction  fees  to 
reflect  present  practice.  The  rule 
currently  provides  that  the  rate  of  these 
fees  shall  be  fixed  before  the  close  of 
each  fiscal  year.  The  proposed  rule 
provides  that  they  are  fixed  &t>m  time 
to  time. 

m.  Discussion 

As  discussed  above,  the  proposal 
creates  a  new  Approved  L^or 
membership  category  on  the  CHX.  This 
new  category  will  permit  entities  who 
are  not  registered  broker-dealers  to 
purchase  a  CHX  membership  for  the 
purpose  of  leasing  that  seat  to  a 
qualified  CHX  member. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). *  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  6  requirements  that  the  rules  of 
an  exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest.  The 
Commission  also  believes  that  the 
proposal  is  consistent  with  the  Section 
6(b)(7)  ^  requirements  that  the  rules  of 
an  exchange  provide  a  fair  procedure  for 
the  disciplining  of  members,  the  denial 
of  membership  to  any  p>erson  seeiung 
membership  therein,  and  the 
prohibition  or  limitation  by  an  exchange 
of  a  person's  access  to  services  offered 
by  the  exchange.  Finally,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  Section  6(b)(8)  * 
requirement  that  the  rules  of  an 
exchange  not  impose  any  burden  on 
competition  not  necessary  or 


'15  U.S.C  78f(b). 

•  15  U.S.C  78f[b)(5). 
'15U.S.C78ftb)(7). 

•  15  U.S.C  78f(bK8). 
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appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

Section  6(b)(5)  requires  the  rules  of  an 
exchange  to  be  designed  to  remove 
impediments  and  to  perfect  the 
mechanism  of  a  £ree  and  open  market. 
This  proposal  seeks  to  remove  those 
barriers  to  exchange  membership 
imposed  by  both  the  cost  of  an  equity 
interest  on  the  Exchange  and  the  current 
availability  of  seats  for  purchase.  The 
proposal  further  removes  impediments 
to  the  mechanism  of  a  free  and  open 
market  by  providing  members  with 
more  alternatives  in  how  they  will 
structure  their  membership  affiliations. 
Further.  Section  6(b)(8)  states  that  the 
rules  of  an  exchange  may  not  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  The  CHX 
proposal  would  remove  a  burden  on 
competition  in  that  broker-dealers  who 
are  unable  to  purchase  a  seal  on  the 
CHX  may  enter  into  a  leasing  agreement 
and  thus  enhance  their  ability  to 
compete  with  other  CHX  broker-dealers. 

The  Conmiission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
previous  no  action  positions  taken  by 
the  Commission  construing  the 
requirements  of  Section  6(c)(1)  (A)  and 
(B)  of  the  Act  and  ihe  definition  of 
"member"  imder  Section  3(a)(3)(A)  of 
the  Act."  We  have  interpreted  those 
provisions  to  allow  an  exchange  to 
permit  a  natural  person  to  own  an 
exchange  membership,  under 
circumstances  like  those  required  under 
the  proposed  CHX  rule  change,  where 
that  person  has  either  inherited  the 
membership  or  purchased  it  solely  for 
the  purpose  of  leasing  that  membership, 
where  that  person  is  not  an  associated 
person  of  the  lessee,  and  where  that 
person  is  not  and  has  not  been  engaged 
in  securities  activities  for  which  broker- 
dealer  registration  is  required. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  (SR-CHX-96-30) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation.  Pursuant  to  delegated 
authority." 

Margaret  H.  McFarUnd. 
Deputy  Secretary. 
|FR  Doc  97-8793  Filed  4-4-97;  8:45  am] 

■UMQ  coot  Mia-OI-M 


'See  lener  froin  leffrey  L  Steel.  Special  Counsel. 
Division  of  Market  Regulation.  SEC  to  Ame  R. 
Rode.  Associate  General  Counsel.  Chicago  Board 
Options  Exchange,  dated  January  2. 1960. 

'•l5U.S.C7«sa>K2). 

'« 15  CFR  200.3O-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retaase  No.  34-38461;  FUa  Na  SR- 
MBSCC-97-03] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  Filing 
of  a  Proposed  Rule  Change  Relating  to 
the  Establishment  of  the  Comparison 
Only  System 

April  1.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
February  18,  1997,  the  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-MBSCC-97-03)  as 
described  in  Items  I.  II,  and  III  below, 
which  items  have  been  pref>ared 
primarily  by  MBSCC.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  modifies 
MBSCC's  rules  to  establish  the    . 
Comparison  Only  System  ("COS")  and 
to  create  a  new  category  of  participant, 
a  "limited  purpose  participant",  eligible 
to  use  this  system. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  MBSCC's  rules  to 
establish  the  COS  and  to  create  a  new 
category  of  participant,  a  Umited 
purpose  participant,  eligible  to  use  this 
system. 

As  a  result  of  interest  expressed  by 
the  Federal  National  Mortgage 


•  15  U.S.C  788(b)(1). 

'  The  Commission  has  nMMlified  the  text  of  the 
summaries  prepared  by  MBSCC 


Association  and  other  organizations,  the 
proposed  COS,  which  will  be  a  limited 
system  for  principals  to  compare  trade 
data,  was  developed  by  MBSCC.  The 
mortgage-backed  securities  marketplace 
has  unique  characteristics  that  affect 
how  trades  are  compared  and  how 
industry  participants  commimicate  with 
each  other.  For  example,  the  average 
time  between  a  mortgage-backed 
securities  trade  and  settlement  date  is 
much  longer  than  that  in  the 
government  bond  and  equity  markets, 
forty-five  to  ninety  days  compared  to 
one  and  three  days,  respectively.  The 
objective  of  MBSCC's  proposed  system 
is  to  improve  market  commimications 
for  the  comparison  of  trade  data  by 
providing  qualified  entities  with  an 
automated  alternative  to  manually 
initiating  verbal  confirmations  and  then 
exchanging  hardcopy  trade 
confirmations  and/or  contract  letters. 

Under  current  MBSCC  rules,  MBSCC 
processes  securities  through  the 
Comparison  and  Clearing  System 
("CCS")  for  qualified  participants.  CCS 
provides  a  centralized  process  to 
compare  and  confirm  trades 
electronically,  risk  management  services 
to  continually  assess  the  current  value 
of  each  underlying  trade  and  to  ensure 
that  all  participants  meet  their  margin 
requirements,  and  a  netting  facility  that 
provides  a  multilateral  netting  service 
which  creates  netted  receive  and  deliver 
obligations. 

The  proposed  COS  is  a  more  limited 
system  than  the  CCS  in  that  it  will  only 
provide  a  centralized  process  to 
compare  and  confirm  trades 
electronically.  COS  will  be  a  system 
restricted  to  those  that  trade  in  a 
principal  capacity  where  specified  trade 
data  must  exactly  and  promptly 
compare  between  like  contra-sides. 
Because  the  COS  is  limited  to 
comparison,  participants  will  not  be 
required  to  put  up  margin  or  meet 
specific  net  worth  financial 
requirements. 

COS  will  require  a  limited  purpose 
participant  to  submit  financial 
information  to  demonstrate  its  financial 
ability  to  meet  its  cash  balance  debit 
obligations  to  MBSCC.  which  are 
limited  to  the  fees  for  using  the  COS  and 
any  late  fees  imposed.  It  is  expected  that 
these  fees  will  be  significantly  lower 
than  those  imposed  on  participants  in 
the  CCS;  therefore,  no  basic  deposit  fee 
will  be  required  of  (X)S  participants. 
MBSCC  will  bill  the  limited  purpose 
participant  on  a  monthly  basis.  The  bill 
will  be  payable  to  MBSCC  via  the 
federal  funds  wire. 

Each  limited  purpose  participant  will 
be  required  to  maintain  specified  data 
processing  and  communications 
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equipment  to  be  able  to  process 
transactions  through  the  facilities  of 
MBSCC  and  be  able  to  receive  reports, 
notices,  and  other  communications 
relating  to  transactions  prepared  by 
MBSCC.  Any  current  MBSCC 
participant  trading  a  COS  eligible 
security  in  a  principal  capacity  will  be 
able  to  participate  in  COS  if  the 
coimterparty  is  a  limited  purpose 
participant  or  the  security  traded  is  not 
eligible  in  CCS. 

Under  CDS,  a  trade  will  be  negotiated 
by  the  parties.  Trade  terms  will  Uien  be 
submitted  electronically  by  the  parties 
to  MBSCC  for  comparison.  The 
submitted  trade  terms  will  then  be 
compared  in  MBSCC's  AM  or  PM 
processing  pass.  For  a  trade  to  compare 
in  COS,  certain  trade  data  will  have  to 
match  exactly.3  If  a  trade  compares, 
MBSCC  will  issue  a  purchase  and  sale 
report  go  each  side  of  the  trade.  The 
purchase  and  sale  report  will  serve  as 
the  sole  binding  confirmation  of  the 
trade.  The  trade  will  then  be  settled 
outside  of  the  MBSCC  system.  Trade 
terms  that  do  not  compare  will  be 
reported  as  unmatched  on  a  transaction 
summary  report  sent  to  the  parties. 
Individually  or  jointly,  the  parties  must 
then  resolve  or  delete  the  unmatched 
trade  by  taking  one  or  more  of  the 
following  on-line  actions:  deletes,  DK's 
(don't  know),  affirms,  and  new  input. 
Unmatched  trades  will  remain  on  a 
transaction  summary  report  until 
resolved.  MBSCC's  current  rule  on  CCS 
unmatched  items  will  similarly  be 
applied  to  COS  immatched  items. 
Specifically,  until  the  unmatched  item 
is  resolved  or  deleted.^he  participant(s) 
will  be  subject  to  the  iii^.position  of  late 
fees  by  MBSCC.  For  purposes  of 
computing  the  late  fees,  each  missed 
processing  pass  after  a  two  pass  grace 
period  will  result  in  a  separate 
assessment  against  the  participant(s).  If 
the  unmatched  trade  is  resolved. 
MBSCC  will  compare  and  confirm  it 
with  a  purchase  and  sale  report  as 
described  above. 

MBSCC  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  17A(3)(F)  of  the 
Act  *  and  the  rules  and  regulations 
thereunder  because  it  will  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 


>  Specirically .  the  trade  data  will  be  buyer  versus 
seller .  buyer  account,  seller  account,  class  code  or 
CUSIP/pool  number,  price,  trade  type,  trade  date, 
seRlement  date,  and  par  value. 

M5  U.S.C  7aq-l  (b)(3)(F). 


impact  (HI  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  Moitten  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  MBSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  MBSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  MBSCC  consents,  the 
Commission  will:  (A)  by  order  approve 
such  proposed  rule  change  or  (B) 
institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
.eubmission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBSCC. 

All  submissions  should  refer  to  the 
file  number  SR-MBSCC-97-03  and 
should  be  submitted  by  April  28, 1997. 

For  the  Cx)mmission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Kfargaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-8791  Filed  4-4-97;  8:45  am] 

BILUNG  COOC  niA-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38456;  FHe  No.  SR-NASD- 
92-7] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
Nos.  3  and  4  to  Proposed  Rule  Change 
Relating  to  the  OTC  Bulletin  Board 
Service 

March  31, 1997. 

L  Introduction 

On  March  12. 1992.  the  National 
Association  of  Securities  dealers.  Inc. 
("NASD")  filed  with  the  SecuriUes  and 
Exchange  Cx>mmission  ("Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  1  a  proposal  to  obtain 
permanent  approval  of  the  OTC  Bulletin 
Board  Service  ("OTCBB  Service," 
"OTCBB"  or  "Service").  The 
Commission  noticed  and  solicited 
comments  regarding  the  proposal  in  the 
Fedwal  Register.^  On  October  6, 1994 
and  on  November  8. 1994.  the  NASD 
filed  Amendment  Nos.  1  and  2  to  the 
proposal.  The  Commission  noticed  and 
solicited  comment  regarding 
Amendments  1  and  2.^  On  March  14, 
1997.  the  NASD  filed  Amendment  No. 

3  to  the  proposed  rule  change. 
Amendment  No.  3  supersedes 
Amendment  Nos.  1  and  2.  On  March  21, 
1997,  the  NASD  filed  Amendment  No. 

4  to  the  proposal.*  This  Order  approves 
the  prop>osed  rule  change  as  amended 
by  Amendment  Nos.  3  and  4  on  an 
accelerated  basis. 

n.  Background 

On  June  1, 1990,  the  NASD,  through 
Nasdaq,  initiated  operation  of  the  OTC 


»17CFR200.30-3(a)(12). 


'15U.S.C$7es(b)(l). 

'  Securities  Exchange  Act  Release  No.  30766 
(June  1.  1992).  57  FR  24281. 

'  Securities  Exchange  Ad  Release  No.  34956 
(November  9. 1994).  59  FR  59808.  The  amendments 
would  have  nanotved  the  universe  of  securities 
eligible  for  quotation  on  the  Service.  Specifically, 
the  NASD  proposed  to  narrow  the  subset  of  foreign 
equity  securities,  including  those  represented  by 
American  Depositary  Receipts,  that  would  have 
been  OTCBB^Iigible  to  those  securities  registered 
with  the  Commission  pursuant  to  Section  12  of  the 
Act.  This  requirement  would  have  become  effective 
on  July  5. 1994.  Any  foreign  equity  security  quoted 
in  the  OTCBB  as  of  the  close  of  business  on  July 
1. 1994  that  was  not  registered  pursuant  to  Section 
12  of  the  Act  could  remain  OTCBB-eligible 
provided  that  the  issuer  maintained  an  exemption 
from  Section  12  registration  pursuant  to  Rule  12g3- 
2(b)  under  the  Act. 

^The  NASD  submitted  a  technical  amendment  on 
March  27. 1997.  stating  that  the  change  to 
Paragraph  6540(b)(1)(c)  would  not  be  implemented 
until  April  1, 1996.  See  Note  7  infra. 
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Bulletin  Board  Service,  which  the 
Commission  had  approved  on  a 
temporary  basis: '  The  OTCBB  Service 
provides  a  real-time  quotation  medium 
that  NASD  member  firms  can  use  to 
enter,  update,  and  retrieve  quotation 
information  (including  unpriced 
indications  of  interest)  for  equity 
securities  traded  over-the-counter  that 
are  neither  listed  on  The  Nasdaq  Stock 
Market***  nor  on  a  primary  national 
securities  exchange  (collectively 
referred  to  as  "OTC  Equities").* 
Essentially,  the  Service  supports  NASD 
members'  market  making  in  OTC 
Equities  through  displaying  quotations 
entered  through  authorized  Nasdaq 
Workstation  units.  Real-time  access  to 
quotation  information  captured  in  the 
Service  is  available  to  subscribers  of 
Level  %  Nasdaq  service  as  well  as 
subscribers  of  vendor-sponsored 
services  that  now  carry  OTCBB  service 
data. 

The  OTCBB  disseminates  quotations 
in  electronic  form  for  securities  that,  for 
many  years,  had  quotations  published 
only  through  reports  known  as  the 
"pink  sheets."  Consistent  with  the  goals 
and  objectives  respecting  the 
development  of  a  national  market 
system,  the  OTCBB  was  initiated  to 
allow  the  market  makers  in  non-Nasdaq 
securities  to  enter  and  update  quotation 
information  on  a  real-time  basis.  This 
capability  has  enhanced  the  availability 
of  market  information  for  non-Nasdaq 
securities  of  domestic  companies. 
Similarly,  the  OTCBB  has  provided 
order  entry  firms  with  real-time  access 
to  the  tracing  interest  in  domestic 
securities  being  displayed  by  market 
makers  in  OTC  equity  securities.  This 
access  has  assisted  them  in  negotiating 
the  execution  of  customer  orders  at  the 
best  available  price.  In  addition,  the 
inclusion  on  the  OTCBB  of  the 
telephone  numbers  of  participating 
market  makers  has  expedited  the  retail 
firms*  processing  of  market  orders.  The 
OTCBB  also  has  strengthened  the 


»  Securities  Exchange  Act  Release  No.  27975  (May 
1. 1990).  55  FR  19124.  On  March  12.  1992.  the 
NASD  filed  with  the  Connnission  a  proposal  to 
obtain  permanent  approval  of  the  Service.  See 
Sectirities  Exchange  Act  Release  No.  30766  Oune  1. 
1992).  57  FR  24281.  Since  that  time,  the 
Commission  has  extended  operation  of  the  Pilot 
Program  on  several  occasions.  The  most  recent 
extension  expires  March  31,  1997. 

*  With  the  Commission's  lanuary  1994  approval 
of  File  No.  SR-NASI>-93-24.  the  universe  of 
securities  eligible  for  quotation  in  the  OTCBB  now 
includes  certain  equities  listed  on  n«gional  stock 
exchanges  that  do  not  qualify  for  dissemination  of 
transaction  reports  via  the  facilities  of  the 
Consolidated  Tape  Association.  Securities 
Exchange  Act  Release  No.  33507  (January  24. 1994). 
59  FR  4300  (order  approving  File  No.  SR-NASD- 
93-24). 


NASD's  abiUty  to  monitor  quotations  in 
these  OTC  equity  securities. 

in.  Description  of  Amendment  Nos.  3 
and  4 

Amendment  No.  3  proposes  to  require 
that  foreign  securities  and  ADRs  be 
registered  with  the  Commission 
pursuant  to  Section  12  of  the  Act  to 
remain  eligible  for  quotation  on  the 
OTCBB.  The  proposed  requirement 
would  be  effective  on  April  1.  1998.' 
Amendment  No.  4  amends  the  text  of 
the  proposed  rule  change  and  clarifies 
that  the  NASD  will  remove  any  foreign 
security  from  the  OTCBB  if  it  is  brought 
to  its  attention  that  the  security  is  no 
longer  registered  with  the  Commission 
pursuant  to  Section  12  of  the  Act. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 

6530.  OTCBB-Eligible  Securities 

The  following  categories  of  securities 
shall  be  eligible  for  quotation  in  the 
Service: 

(a)  No  change 

[(b)  any  foreign  equity  security  or 
American  Depositary  Receipt  (ADR)  that 
is  not  listed  on  Nasdaq  or  a  registered 
national  securities  exchange  in  the  U.S., 
except  that  foreign  equity  securities  or 
ADRs  that  are  (1)  listed  on  one  or  more 
regional  stock  exchanges  and  (2)  do  not 
qualify  for  dissemination  of  transaction 
reports  via  the  facilities  Consolidate 
Tape  shall  be  considered  eligible.] 

(b)  any  foreign  equity  security  or 
American  Depositary  Receipt  (ADR) 
that: 

(1)  prior  to  April  1,  1998,  is  not  listed 
on  Nasdaq  or  a  registered  national 
securities  exchange  in  the  U.S.,  except 
that  a  foreign  equity  security  or  ADR 
shall  be  considered  eligible  if  it  is: 

(A)  listed  on  one  or  more  regional 
stock  exchanges  and; 

(B)  does  not  qualify  for  dissemination 
oftmnsaction  reports  via  the  facilities  of 
the  Consolidated  Tape. 

(2)  after  March  31,  1998,  is  registered 
with  the  Securities  and  Exchange 
Commission  pursuant  to  Section  12  of 
the  Securities  Exchange  Act  of  1934  and 
is  not  listed  on  Nasdaq  or  a  registered 
national  securities  exchange  in  the  U.S., 
except  that  a  foreign  equity  security  or 
ADR  shall  be  considered  eligible  if  it  is: 

(A)  listed  on  one  or  more  regional 
stock  exchanges  and: 


IB)  does  not  qualify  for  dissemination 
of  transaction  reports  via  the  facilities  of 
the  Consolidated  Tape. 


6540.  Requirements  Applicable  to 
Market  Makers 

(a)  No  change 

(b)  No  change 

(1)  Permissible  Quotation  Entries 

(A)  No  change 

(B)  No  change 

(C)  A  priced  bid  and/or  offer  entered 
into  the  Service  for  a  (foreign  equity 
security,  and  ADR,  or  a)*  Direct 
Participation  Program  security  shall  be 
non-firm. 2  Moreover,  a  market  maker  is 
only  permitted  to  update  quotation 
entries  in  such  securities  twice  daily, 
i.e.,  once  between  8:30  a.m.  and  9:30 
a.m.  Eastern  Time,  and  once  between 
noon  and  12:30  p.m.  Eastern  Time. 

2  The  non-fiiTO  or  indicative  nattire  of  a 
priced  entry  |in  a  foreign  or  ADR  issue]  is 
specifically  identified  on  the  montage  of 
market  maker  quotations  accessible  through 
the  Nasdaq  Workstation  service  for  this 
subset  of  OTCBB-eligible  securities. 
•         •         •         •         • 

*The  text  in  brackets  in  paragraph 
6540(b)(1)(c)  and  the  footnote  will  be 
amended  effective  April  1. 1998." 

rv.  Conunents  Received 

The  Commission  received  twenty-four 
letters  in  response  to  its  request  for 
comments  on  the  proposal  and 
Amendment  Nos.  1  and  2.  Two 
comment  letters  supported  permanent 
approval  of  the  Service.^  Twenty-two 
letters  commented  about  Amendment 
Nos.  1  and  2  to  the  proposal.  Although 
these  amendments  are  superseded  by 
Amendment  Nos.  3  and  4,  most  of  the 
commenters  expressed  views  regarding 
the  eligibility  of  foreign  equity  securities 
on  the  Service. 

Nineteen  commenters  urged  the 
Commission  not  to  narrow  the  group  of 
securities  eligible  for  quotation  on  the 
Service.*"  These  commenters  argued 


'  Under  the  temporary  approval,  foreign  securities 
that  are  included  on  the  OTCBB  need  not  be 
registered  with  the  Commission  as  long  as  they  are 
in  compliance  with  Rule  12g3-2(b)  under  the  Act. 
Amendment  No.  3  will  provide  a  one-year  sunset 
period  for  this  part  of  the  Pilot  Program. 


•See  Letter  from  Robert  E.  Aber.  Vice  President 
and  General  Counsel,  Nasdaq,  to  Katherine 
England.  Assistant  Director.  Division  of  Market 
Regulation,  SEC  (March  27. 1997). 

•Letter  from  William  F.  Ross.  Public  Securities. 
Inc.,  to  Jonathan  G.  Katz.  Secretary.  SEC  (September 
30,  1993);  Letter  from  Arthur  J.  Pacheco  and  lohn 
L.  Watson  III.  Security  Traders  Association,  to 
Jonathan  G.  Kalz.  Secretary.  SEC  (June  23.  1992). 

'"Letter  from  Thomas  D.  Sanford.  Vice  President, 
The  Bank  of  New  York,  to  Jonathan  G.  Katz. 
Secretary.  SEC  (May  6,  1996):  Letter  from  Zhi-jiong 
Xu.  Vice  Chairman  and  Chief  Accountant.  Shanghai 
Erfanji  Co..  Ltd.  to  Jonathan  G.  Kau.  Secretary,  SEC 
(October  10,  1995);  Letter  from  P.F.  Haesler  and 
C.R.  Rosset,  Holderbank,  to  Jonathan  G.  Katz. 
Secretary,  SEC  (June  19. 1995);  Letter  from  Todd  M. 
Roberts,  Roberts,  Sheridan  ft  Kolel.  to  Jonathan  G. 
Katz,  Secretary,  SEC  (April  18,  1995);  Letter  from 
Dr.  Serfas  Karran.  Dresdner  Bank,  to  Jonathan  G. 
Katz.  Secretary.  SEC  (March  8. 1995):  Utter  from 


against  limiting  the  Service  to  foreign 
equity  securities  registered  pursuant  to 
Section  12  of  the  Act.  The  commenters 
stated  that  the  proposed  amendment 
would  adversely  affect  the  market  for 
Level  I  ADRs,  which  permits  many 
foreign  issurers  to  develop  a  U.S.  equity 
market.  They  argued  that  the  proposed 
amendment  would  hurt  the  liquidity  of 
the  market  for  Level  I  ADRs  and  impair 
the  access  of  foreign  issuers  to  the  U.S. 
equity  trading  markets. 

The  American  Stock  Exchange,  Inc. 
("Amex")  and  the  New  York  Stock 
Exchange,  Inc.  ("NYSE")  submitted 
comment  letters  objecting  to  the 
inclusion  of  imregistered  foreign 
securities  on  the  Service."  Both  the 
Amex  and  the  NYSE  urged  the 
Commission  not  to  grant  permanent 
approval  to  the  Service,  and  to 
disapprove  the  NASD's  prdposal  to 
grandfather  and  make  eligible  for 
quotation  those  securities  whose  issuers 
had  perfected  their  Rule  12g3-2(b) 
exemption  by  July  1, 1994.  The  NYSE 
asserted  its  belief  that  the  Commission 
should  act  promptly  to  remove  foreign 
seciuities  fit)m  the  Service.  The  Amex 
also  objected  to  the  grandfathering  of 
foreign  unregistered  securities,  and 
asserted  that  the  Service  provides  a 
significant  disincentive  to  listing  and 


Sergio  Luiz  Goncalves  Pereira.  Director  of  Economy 
and  Finance  and  Market  Relations,  Telebras,  to 
Jonathan  G.  Katz.  SEC  (March  8. 1995);  Utter  from 
Peter  B.  Tisne.  Emmel,  Marvin  ft  Martin.  LLP,  to 
Jonathan  G.  Katz,  Secretary,  SEC  (March  16,  1995): 
Letter  from  Alan  Mercer,  Peregrine  Investments 
Holdings  Limited,  to  Jonathan  G.  Kalz,  Secretary, 
SEC  (March  21,  1995);  Utter  from  P.  Bames-Wallis. 
Director  of  Public  Affairs,  Rolls-Royce  pic.  to 
Jonathan  G.  Katz.  Secretary.  SEC  (March  9.  1995): 
Letter  from  Murilo  Bueno  Kammer,  General 
Director,  lochpe-Maxion,  to  Jonathan  G.  Katz, 
Secretary,  SEC  (March  17, 1995);  Utter  fet)m  Yauaki 
Hirau.  Director  of  Finance,  Kobe  Steel,  Ltd..  to 
Jonathan  G.  Katz.  Secretary,  SEC  (March  14.  1995); 
Utter  from  John  T.  Hung.  Executive  Director. 
Wheelock  and  Company  Limited,  to  Jonathan  G. 
Katz.  Secretary,  SEC  (March  21.  1995);  Utter  from 
EVN  Energie  vemunftig  nutzen,  to  Jonathan  G.  Katz, 
Secretary,  SEC  (March  17, 1995);  Utter  from  Ralph 
Marinello.  Vice  President.  Citibank,  to  Jonathan  G. 
Katz.  Secretary.  SEC  (April  27, 1995);  Utter  from 
Song  Zhuangfei.  Chairman  of  the  Board  and  General 
Manager,  Shanghai  Tyre  ft  Rubber  Co..  Ltd..  to 
Jonathan  G.  Katz,  Secretary,  SEC  (February  1995); 
Utter  from  Shanghai  Aklai  Chemical  Co.,  Ltd.,  to 
Jonathan  G.  Katz,  Secretary,  SEC  (October  7,  1995); 
Utter  frt>m  Shenzhen  Special  Economic  Zone  Real 
Estate  ft  Properties  (Group)  Co.  Ltd.,  to  Jonathan  G. 
Katz,  Secretary,  SEC  (February  1995);  Utter  from 
Robert  Courtney  Mangone,  Fox  ft  Horan,  to 
Jonathan  G.  Katz.  SBC  (February  27,  1995):  Letter 
from  Thomas  D.  Sanford.  Vice  President,  The  Bank 
of  New  York,  to  Brandon  Becker  and  Linda  Quinn. 
SEC  (November  15,  1994);  Utter  from  Scott  A. 
Ziegler.  Ziegler,  Ziegler  ft  Altman.  to  Jonathan  G. 
Katz,  Secretary,  SEC  (December  11,  1994). 

"  Utter  from  James  F.  Duffy,  Executive  Vice 
President  and  General  Counsel,  Amex,  to  Jonathan 
G.  Katz,  Secretary,  SEC  (December  9,  1994);  Utter 
from  James  E.  Buck,  Senior  Vice  President  and 
Secretary,  NYSE,  to  Jonathan  G.  KaU.  Secretary. 
SEC  (March  18.  1993), 


registration  for  foreign  issuers.  In 
addition,  the  Amex  argued  against 
allowing  foreign  unregistered  securities 
to  be  quoted  on  the  Service  because 
foreign  issuers  would  be  able  to  obtain 
much  of  the  visibility  of  an  exchange  or 
Nasdaq  listing  without  the  burdens  of 
registration. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
3  and  4  to  File  No.  SR-NASD--92-7. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  28, 1997. 

VI.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval 

The  Commission  finds  that  approval 
of  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereimder,  and,  in 
particular,  with  the  requirements  of 
Section  15A(b}(6),  which  provides  that 
the  rules  of  the  NASD  must  be  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and  of 
Section  15A(b)(ll)  of  the  Act.  which 
provides  that  the  rules  of  the  NASD 
relating  to  quotations  must  be  designed 
to  produce  fair  and  informative 
quotations,  prevent  fictitious  or 
misleading  quotations,  and  promote 
orderly  procedures  for  collecting, 
distributing,  and  publishing  quotations. 

The  Commission  believes  that 
permanent  approval  of  the  NASD's 
proposal  is  appropriate  at  this  time.  The 
OTCBB  has  ftilfiUed  the  NASD's 
objectives  of  increasing  the  visibility, 
liquidity,  and  surveillance  of  non- 
Nasdaq  OTC  equity  securities."  As 


currently  configtired,  the  OTCBB 
provides  firm  quotations  and  90  second 
trade  reporting  for  domestic  securities, 
which  has  brought  much  needed 
transparency  to  the  market  for  these 
securities.  The  enhanced  transparency 
facilitates  price  discovery  and  the 
execution  of  customers'  orders  at  the 
best  available  price.  Additionally, 
continued  operation  of  the  Service  will 
materially  assist  the  NASD's 
siuveillance  of  its  members'  trading  in 
OTC  Equities  that  are  eligible  and 
quoted  in  the  Service,  and  in  regional 
exchange  securities  that  are  not  reported 
to  the  Consolidated  Tape  and  that  are 
quoted  in  the  OTCBB  by  NASD 
members. 

The  domestic  issues  included  on  the 
OTCBB  do  not  meet  Nasdaq  inclusion 
standards  and  are  less  widely  held, 
more  illiquid,  and  do  not  have  the 
operating  history  of  Nasdaq 
companies."  While  the  potential  for 
trading  abuses  is  greater  for  these  types 
of  securities,  these  abuses  can  be 
reduced  by  according  more 
transparency  to  these  securities. 
Nevertheless,  the  operation  of  the 
OTCBB  places  a  concomitant 
responsibility  on  the  NASD  to  surveil 
adequately  the  quotes  and  prices 
disseminated  over  the  Service.  Indeed, 
the  additional  transparency  from  the 
OTCBB  should  assist  the  NASD  in  its 
surveillance  efforts. 

With  respect  to  foreign  issuers  on  the 
OTCBB,  the  Commission  beUeves  a 
difi^erent  analysis  is  warranted.  Since 
the  OTCBB's  inception,  the  inclusion  of 
unregistered  foreign  securities  and 
ADRs  on  the  Service  has  raised  concern. 
As  part  of  the  Pilot  Program,  the 
Commission  permitted  the  inclusion  of 
quotations  on  the  OTCBB  of  foreign 
securities  that  were  not  registered  under 
the  Act  although  in  compliance  with 
Rule  12g3-2(b),  because  the  OTCBB  was 
viewed  as  merely  providing 
transparency  to  trading  in  foreign  issues 
already  occurring  in  the  over-the- 
counter  market.  In  contrast,  securities 
listed  on  an  exchange  or  quoted  on 
Nasdaq  must  be  registered  securities. 
Registration  requires,  in  part,  that  the 
issuer  provide  financial  information  in    - 
accordance  with  U.S.  accounting 
standards.  The  quotation  of  foreign 
securities  on  the  OTCBB  has  raised 


"  At  iu  inception,  the  OTCBB  rules  did  not 
require  firm  quotations,  two-sided  quotations,  or 


trade  reporting.  The  NASD  has  made  improvements 
to  the  OTCBB  since  then.  Pursuant  to  NASD  rules, 
all  quotations  for  domestic  securities  must  be  two- 
sided  and  Hrm;  trades  are  reported  within  90 
seconds. 

'^Issuers  whose  securities  are  included  in  the 
OTCBB  generally  are  required  to  register  and  report 
pursuant  to  Section  12  of  the  act  when  the  issuer 
has  more  than  500  record  holders  of  its  equity 
securities  and  SIO  million  in  total  assets. 
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concerns  that  the  OTCBB  would  provide 

an  active  secondary  trading  market  in 
unregistered  securities.  To  address  these 
concerns,  the  quotation  of  foreign 
securities  on  the  OTCBB  was  limited  to 
"non-firm"  quotations  that  could  be 
updated  a  maximum  of  two  times  per 
day.  Thus,  each  quotation  in  a  foreign 
security  on  the  OTCBB  is  "stale"  and 
serves  more  as  an  indication  of  a  market 
maker's  interest  in  dealing  in  the 
security  than  as  an  actual  bid  and  offer 
in  the  security.  In  addition,  while 
market  makers  must  report  trades  in 
foreign  securities  to  the  NASD,  the 
NASD  uses  this  information  for 
surveillance  purposes  only  and  does  not 
make  this  information  public. 

The  Commission  beUeves  that  is 
appropriate  to  require  that  foreign 
securities  be  registered  pursuant  to 
Section  12  of  the  Act  to  be  eligible  for 
inclusion  in  the  OTCBB.  As  a  general 
matter,  transparency  benefits  the 
markets.  However,  in  the  context  of  the 
inclusion  of  uiuegistered  foreign 
seciuities  on  the  OTCBB,  the  benefits 
may  be  outweighed  by  the  potential 
from  including  unregistered  securities 
on  a  visible  U.S.  market  operated  by  a 
self-regulatory  organization.  Although 
the  OTCBB  provides  some  increase  in 
transp>arency  for  foreign  securities,  this 
transparency  is  limited  by  the 
restriction  to  ncm-firm  quotations 
u{>dated  twice  daily.  At  the  same  time, 
the  OTCBB  may  be  inconsistent  with 
the  full  disclosure  goals  of  the  securities 
laws  in  allowing  a  regulated  public 
marketplace  for  unregistered  securities. 
The  Commission  believes  that  the 
NASD  could  increase  transparency  with 
less  customer  confusion  by  requiring 
transaction  reporting  for  foreign 
securities  traded  over-the-counter  in  the 
U.S.  Transaction  reporting  information 
has  the  potential  to  greatly  enhance  the 
amount  of  market  information  available 
to  investors  and  better  enable  investors 
to  monitor  the  executions  they  receive 
in  foreign  seciuities.  In  the  meantime, 
the  Commission  believes  that  it  is 
preferable  for  the  NASD  to  require 
foreign  issuers  that  trade  on  the  OTCBB 
to  be  registered.  Under  the  NASD's 
amendment,  this  requirement  will  apply 
one  year  from  the  date  of  this  Order. 
The  one-year  sunset  provision  for 
unregistered  foreign  issuers  on  the 
OTCBB  will  give  issuers  an  opportunity 
to  consider  whether  to  register  so  that 
they  can  continue  to  have  their 
securities  included  on  the  OTCBB  in  the 
U.S.  or  to  make  other  arrangements.  It 
also  will  provide  the  public  with  one- 
year's  notice  of  the  fact  that  these 
issuers  will  no  longer  be  quoted  on  the 
OTCBB.  The  requirement  that  foreign 


securities  be  registered  will  be  effective 
on  April  1, 1998.i« 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  3  and  4  to 
the  prop(^ed  rule  change  prior  to  the 
30th  day  after  the  date  of  publishing 
notice  of  the  filing  thereof.  The 
Commission  finds  that  approval  of  this 
proposed  rule  change  is  appropriate 
because  the  Commission  has  considered 
the  comments  received  from  interested 
parties  and  believes  that  the  continued 
operation  of  the  Service,  as  amended  by 
this  Order,  is  in  the  public  interest.  In 
particular,  the  Commission  notes  that 
the  OTCBB  has  been  operating 
continuously  since  June  1, 1990  on  a 
pilot  basis,  and  the  Commission  finds 
that  a  one-year  phase-out  of  the  system 
for  unregistered  foreign  securities  would 
prove  less  disruptive  to  trading  than  an 
immediate  removal  of  unregistered 
foreign  issuers  from  the  OTCBB. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-92-7 
be,  and  hereby  is,  approved  as  amended. 
The  change  to  Paragraph  6540(b)(1)(c) 
and  the  footnote  will  be  effective  on 
April  1, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 
Margaret  H.  McFarUnd, 
Depu  ty  Secretary. 
[FR  Doc.  97-8792  Filed  4-4-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetoaM  No.  34-38452;  File  No.  600-25] 

Setf-Regulatory  Organizations; 
Participants  Trust  Company;  Notica  of 
Rling  of  Raquast  and  Ordar  Approving 
Application  for  Extension  of 
Temporary  Registration  as  a  Clearing 
Agency 

March  28, 1997. 

On  February  14. 1997.  the 
Participants  Trust  Company  ("PTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a  request 
pursuant  to  Section  19(a)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act") '  for  extension  of  its  registration 
as  a  clearing  agency  under  Section  17A 


of  the  Act  2  for  a  period  of  one  year.' 
The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments 
from  interested  persons  and  to  grant 
PTC's  request  for  an  extension  of  its 
temporary  registration  as  a  clearing 
agency  through  March  31, 1998. 

On  March  28, 1989.  the  Commission 
granted  PTC's  application  for 
registration  as  a  clearing  agency 
pursuant  to  Sections  17A(b)(2)  and  19(a) 
of  the  Act  *  on  a  temporary  basis  for  a 
period  of  one  year.'  Subsequently,  the 
Conunission  issued  orders  that  extended 
PTC's  temporary  registration  as  a 
clearing  agency,  the  last  of  which 
extended  PTC's  registration  through 
March  31. 1997.« 

As  discussed  in  detail  in  the  initial 
order  granting  PTC's  temporary 
registration.'  one  of  the  primary  reasons 
for  PTC's  registration  was  to  allow  it  to 
develop  depository  facilities  for 
mortgage-backed  securities,  particularly 
securities  guaranteed  by  the 
Government  National  Mortgage 
Association.  PTC  services  include 
certificate  safekeeping,  book-entry 
deliveries,  and  other  services  related  to 
the  immobihzation  of  securities 
certificates. 

PTC  continues  to  make  significant 
progress  in  the  areas  of  financial 
performance,  regulatory  commitments, 
and  operational  capabilities.  For 
example,  the  original  face  value  of 
securities  on  deposit  at  PTC  as  of 
December  31,  1996,  totaled  $1.2  trillion, 
an  increase  of  approximately  $125 
billion  over  the  amount  on  deposit  as  of 
December  31, 1995.  Total  pools  on 
deposit,  which  were  held  at  PTC  in  a 
total  of  1.3  million  participant  positions, 
rose  from  302,000  as  of  December  31, 

1995,  to  mora  than  350,000  as  of 
December  31. 1996." 

During  its  most  recent  temporary 
approval  period.  PTC  established  a  new 
category  of  participant  for  Federal 
Reserve  Banks."  The  Federal  Reserve 
Bank  of  New  York  became  a  Federal 
Reserve  participant  on  December  31, 

1996.  On  December  31, 1996,  PTC's 


<«Tha  Commission  expects  that  the  NASD  will 
act  with  diligence  in  attempting  to  ensure  that  this 
change  as  amended  is  enforced,  and  that  the  NASD 
will  remove  those  sacurities  from  the  OTCBB  upon 
gaining  knowledge  that  a  foreign  issuer  included  on 
the  OTCBB  is  not  registered  and  reporting  under 
Section  12  of  the  Act.  and  the  rules  thereunder. 

>  IS  U.S.C  78s(a). 


M5  U.S.C  78q-l. 

'  Letter  from  John  J.  Scappa,  President  and  Chief 
Executive  Officer.  PTC  (February  13.  1997). 

«15  U.S.C  78q-l (b)(2)  and  78s(a). 

>  Securities  Exchange  Act  Release  No.  26671 
(March  28,  1969).  S4  FR  13266. 

•  Securities  Exchange  Act  Release  Nos.  27S58 
(March  28,  1990),  55  FR  12614:  29024  (March  28, 
1991).  56  FR  13848;  30537  (April  9. 1992),  57  FR 
12351;  32040  (March  23.  1993),  58  FR  16902;  33734 
(March  8, 1994),  59  FR  11815;  35482  (March  13. 
1995),  60  FR  14806:  and  37024  (March  26, 1996), 
61  FK  14357. 

'  Supra  note  5. 

*  Supra  note  3. 

■Securities  Exchange  Act  Release  No.  37813 
(October  11. 1996),  61  FH  54483. 


participants  included  twenty-seven 
banks,  twenty-three  broker-dealers,  two 
government-sponsored  enterprises,  and 
the  Federal  Reserve  Bank  of  New  York. 
In  addition,  PTC  declared  a  dividend  of 
$.98  per  share  to  stockholders  of  record 
on  December  31, 1996.*° 

In  cormection  with  PTC's  original 
temporary  registration.  PTC  committed 
to  the  Commission  and  to  the  Federal 
Reserve  Bank  of  New  York-  to  make  a 
number  of  operational  and  procedural 
changes."  Over  the  past  year,  PTC  has 
continued  its  efforts  to  implement  these 
operational  and  procedural  changes. 
Currently,  only  one  of  PTC's  original 
nine  commitments,  the  commitment  to 
make  principal  and  interest  advances 
optional,  remains  outstanding.  In 
connection  with  this  commitment,  PTC 
has  made  significant  progress  in 
improving  the  collection  process  for 
principal  and  interest  payments  and  is 
discussing  with  the  Commission  and  the 
Federal  Reserve  Bank  of  New  York 
means  by  which  PTC  can  satisfy  the 
commitment.*^ 

PTC  has  functioned  effectively  as  a 
registered  clearing  agency  for  the  past 
eight  years.  In  light  of  PTC's  past 
performance,  the  Commission  believes 
that  PTC  has  the  operational  and 
procedural  capacity  to  comply  with  the 
statutory  obligations  set  forth  under 
Section  1 7A(b)(3)  of  the  Act "  as 
prerequisites  for  registration  as  a 
clearing  agency.  Comments  received 
during  PTC's  temporary  registration  will 
be  considered  in  determining  whether 
PTC  should  receive  permanent 
registration  as  a  clearing  agency  under 
Section  17A(b)  of  the  Act." 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
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<°  Securities  Exchange  Act  Release  No.  38280 
(February  12, 1997),  62  FR  8072. 

' '  The  operational  and  procedural  changes  PTC 
committed  to  make  were:  (1)  Eliminating  trade 
reversals  from  PTC's  procedures  to  cover  a 
participant  default;  (2)  phasing  out  the  aggregate 
excess  net  debit  limitation  for  extensions  under  the 
net  debit  monitoring  level  procedures;  (3)  making 
principal  and  interest  advances,  now  mandatory, 
optional:  (4)  allowing  participants  to  retrieve 
securities  in  the  abeyance  account  and  not  allowing 
particifiants  to  reverse  transfers  because  customers 
may  not  be  able  to  fulfill  Tmancial  obligations  to  the 
participants:  (5)  eliminating  the  deliverer's  security 
interest  and  replacing  it  with  a  substitute:  (6) 
reexamining  PTC's  account  structure  rules  to  make 
them  consistent  with  PTC's  lien  procedures:  (7) 
expanding  and  diversifying  PTC's  lines  of  credit:  (8) 
assuring  operational  integrity  by  developing  and 
constructing  a  t>ack-up  facility:  and  (9)  reviewing 
PTC  rules  and  procedures  for  consistency  with 
current  operations. 

"On  February  7, 1997,  PTC  filed  an  amended 
Form  CA-1  with  the  Commission  requesting 
permanent  registration  as  a  clearing  agency  under 
Section  17A  of  the  Act.  PTC's  request  is  currently 
under  review  by  the  Commission. 

'M5U.S.C78q-l(bK3). 

'M5  U.S.C.  78q-l(bM3). 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Filth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  request  for  extension 
of  temporary  registration  as  a  clearing 
agency  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
requested  extension  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  §  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PTC.  All 
submissions  should  refer  to  File  No. 
600-25. 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  PTC's  request  for 
extension  of  temporary  registration  as  a 
clearing  agency  is  consistent  with  the 
Act  and  in  particular  with  Section  17A 
of  the  Act. 

It  is  therefore  ordered,  that  PTC's 
registration  as  a  clearing  agency  be  and 
hereby  is  approved  on  a  temporary  basis 
through  March  31. 1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  M<f  arUnd, 

Deputy  Secretary. 

[FR  Doc.  97-8794  Filed  4-4-97;  8:45  am] 

BILUNO  COM  Wie-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Infonnation 
Collection  Activity  Under  0MB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  accordance  urith  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  3501,  et  seq.)  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  it's  expected  cost  and  burden.  The 
Federal  Register  Notice  Mrith  a  60-day 


"  17  CFR  200,3O-3(a)(50). 


comment  period  soliciting  comments  cm 
the  following  collection  of  information 
was  published  on  December  19, 1996 
(FR  61.  page  67091-67092). 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  May  7, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  C.  Edgell,  DOT  Drug  Program 
Office,  Office  of  the  Secretary,  S-1, 
DEPC,  Room  10317,  Department  of 
Transportation,  at  the  address  above. 
Telephone:  (202)  366-3784. 

SUPPLEMENTARY  INFORMATION: 

Office  of  the  Secretary.  Drug  Program 
Office 

Title:  U.  S.  Department  of 
Transportation  (DOT)  Breath  Alcohol 
Testing  Form. 

OMB  Control  Number:  2105-0529. 
■  Affected  Public:  Transportation 
industries. 

Abstract:  Under  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  DOT  is  required  to  implement  an 
alcohol  testing  program  in  various 
transportation  industries. 

Breath-alcohol  technicians  (BAT) 
must  fill  out  testing  form.  The  form 
includes  the  employee's  name,  the  type 
of  test  taken,  the  date  of  the  test,  and  the 
name  of  the  employer.  Custody  and 
control  is  essential  to  the  basis  purpose 
of  the  alcohol  testing  program.  Data  on 
each  test  conducted,  including  test 
results,  are  necessary  to  document  tests 
conducted  and  actions  taken  to  ensiue 
safety  in  the  workplace. 

Need:  This  specific  requirement  is 
elaborated  in  49  CFR  Part  40, 
Prt)cedures  for  Transportation 
workplace  Drug  and  Alcohol  Testing 
Programs. 

Burden  Estimate:  The  estimated 
burden  is  1  hour  annually. 

Send  comments  to  the  Office  of 
Information  and  Regulatory  Afeirs, 
Office  of  Management  and  Budget,  725- 
17th  Street.  NW..  Washington,  DC 
20503.  Attention  DOT  Desk  Officer. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have-practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
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Issued  in  Washington.  DC,  on  April  1, 
1997. 

VuMster  M.  WiUiams, 
Oeamnce  Officer,  United  States  Department 
of  Transportation. 
|FR  Doc  97-8822  Filed  4-4-97;  8:45  am] 

■HJJNQCOOt  4t10-«-P 

DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  of  March  28, 
1997 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  OST-97-2264. 
Date  Filed:  March  25. 1997. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 

COMP  Telex  Mail  Vote  865 

Fares  from  Botswana 

Intended  effective  date:  April  1. 1997 
Docket  Number:  OST-97-2276. 
Date  Filed:  March  27. 1997. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 

COMP  Mail  Vote  866  as  amended 

Advance  Intended  effective  Date  of 
Mail  Vote  835 

(MV835  was  given  rubber-stamp 
approval  on  3/24/97). 

Intended  effective  date:  April  7, 1997 
Paaktte  V.  Twine. 
Chief.  Documentary  Services. 
IFR  Doc.  97-8716  Filed  4-4-97;  8:45  am) 

■UMQ  OOOC  4»1»-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

(Doctot  No.  97-018;  Notiee  1] 

Notice  of  Receipt  of  Petition  for 
DedskMi  That  Nonconforming  1991 
Jeep  CtMrokee  Multi-Purpose 
Passenger  Vehicles  Are  EHgJt>le  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1991  Jeep 
Cherokee  multi-purpose  passenger 
vehicles  (MPVs)  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1991  |eep  Cherokee 


manufactured  for  the  European  market 
that  was  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  United 
States  because  (1)  It  is  substantially 
similar  to  a  vehicle  that  was  originally 
manufactured  for  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  p)etition  is  May  7, 1997. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  IDocket  Section. 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.,  Washington.  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm.j 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
oppmrtimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Rnnster. 

Uiam|}agne  Imports,  Inc.  of  Lansdale. 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1991  Jeep  Cherokee  MPVs  manufactured 
for  the  European  market  are  eligible  for 
importation  into  the  United  States.  The 


vehicle  which  Champagne  believes  is 
substantially  similar  is  the  1991  Jeep 
Cherokee  that  was  manufactured  for  sale 
in  the  United  States  and  certified  by  its 
manufacturer,  Chrysler  Corporation,  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U. S.  certified  1991 
Jeep  Cherokee  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1991  Jeep  Cherokee,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  alt«red  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1991  Jeep 
Cherokee  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standard  Nos.  102     Tmnsmission 
Shift  Lever  Sequence  *   *   ",103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105     Hydraulic  Brake 
Systems,  \06    Brake  Hoses,  l\3     Hood 
Latch  Systems.  116    Brake  Fluid,  1 19 
New  Pneumatic  Tires,  124    Accelerator 
Control  Systems,  201     Occupant 
Protection  in  Interior  Impact,  202 
Head  Restraints,  203    Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204    Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206    Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems,  209    Seat  Belt 
Assemblies,  210    Seat  Belt  Assembly 
Anchorages,  212    Windshield 
Retention,  216    Roof  Crush  Resistance, 
219     Windshield  Zone  Intrusion,  and 
302    Flammability  of  Interior  Materials. 
Additionally,  petitioner  contends  that 
the  non-U.S.  certified  1991  Jeep 
Cherokee  complies  with  the  Bumper 
Standard  found  in  49  CFR  part  581. 
Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101    Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  sp)eedometer/ odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108    Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 


Installation  of  U.S. -model  headlamp 
assemblies;  (b)  installation  of  U.S.- 
model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
y.S.-model  taillamp  assemblies. 

Standard  No.  Ill    Rearview  Mirror: 
Replacement  of  the  convex  passenger 
side  rearview  mirror. 

Standard  No.  1 14     Theft  Protection: 
Installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118    Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  120    Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

St^dard  No.  208    Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S. 
model  seat  belt  in  the  driver's  {>osition, 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
buzzer.  The  petitioner  states  that  the 
vehicle  is  equipped  with  a  combination 
lap  and  shoulder  restraint  that  adjusts 
by  means  of  an  automatic  retractor  and 
releases  by  means  of  a  single  push 
button  in  each  front  designated  seating 
position,  with  a  combination  lap  and 
shoulder  restraint  that  releases  by 
means  of  a  single  push  button  in  each 
rear  outboard  designated  seating 
position,  and  with  a  lap  belt  in  the  rear 
center  designated  seating  position. 

Standard  No.  301    Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicle  to  meet 
the  requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration.  Room 
5109.  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 


Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  2, 1997. 
Maritjmne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  97-8823  Filed  4-4-97;  8:45  am] 

BajJNQ  COOC  4»10-6O-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-97-2236;  Notice  1] 

Liquefied  Natural  Gas  Facilities 
Petition  for  Waiver;  Pine  Needle  LNQ 
Company 

Pine  Needle  LNG  Company  (Pine 
Needle)  has  petitioned  the  Research  and 
Special  Prog^'ams  Administration 
(RSPA)  for  a  waiver  from  compliance 
with  49  CFR  193.2155(c).  Liquefied 
Natural  Gas  (LNG)  storage  tank 
impounding  system.  Section 
193.2155(c)  requires  a  Class  1 
impounding  system  whenever  an  LNG 
storage  tank  is  located  within  20.000 
feet  from  the  nearest  runway  serving 
large  aircraft.  The  petition  applies  to  the 
Pine  Needle's  proposed  LNG  storage 
facility  in  the  northwest  Guilford 
County.  North  Carolina. 

The  petitioner's  rationale  for  the 
waiver  from  compliance  rests  on  the 
following  reasons: 

1.  A  horizontal  distance  between  the 
nearest  Pine  Needle  LNG  tank  and  the 
nearest  point  of  the  LandmarF  Airpark 
runway  is  approximately  19,500  feet. 
This  is  500  feet  less  than  the  20.000  foot 
off^set  required  for  compliance  with 

§  193.2155(c). 

2.  A  vertical  clearance  of  an  aircraft 
over  the  top  of  the  Pine  Needle  earthen 
containment  dikes  would  be  1023  fleet, 
after  factoring  in  a  minimum  airport 
approach/departure  ratio  of  20:1  to/ from 
Landmark  Airpark  and  the  elevation 
differences  between  the  Landmark 
Airpark  runway  and  the  Pine  Needle 
location.  This  exceeds  the  minimum 
requirements  under  the  Federal 
Aviation  Administration  (FAA) 
regulations. 

3.  Correspondence  between  FAA  and 
the  Landmark  Airpark  developer 
describes  operation  of  the  Landmark 
Airpark  as  being  limited  to  private 
aircraft  under  visual  flight  rules  (VFR) 
conditions. 

4.  The  turf  runway  surface  and  2600- 
foot  runway  length  would  likely 
preclude  large  aircraft,  as  defined  by  14 
CFR  Part  1.1,  from  using  the  Landmark 
AirpariL. 


5.  Pine  Needle  owns,  leases  or 
controls  all  properties  within  the 
exclusion  zones  required  under  49  CFR 
193.2057  and  193.2059.  There  is 
presently  no  development  within  the 
prescribed  exclusion  zones.  Pine  Needle 
will  allow  no  development  within  the 
required  exclusion  zones  which  would 
be  inconsistent  with  the  requirements  of 
§§  193.2057  and  193.2059. 

6.  The  Class  2  impounding  system 
proposed  for  the  Pine  Needle  LNG 
storage  tanks  would  remain  intact  in  the 
event  of  a  large  aircraft  impact,  and  with 
a  design  volume  of  150%  of  tank 
capacity  would  meet  the  volumetric 
requirements  of  §  193.2181(a). 

7.  The  earthen  dikes,  in  combination 
with  hilly  terrain  and  the  undeveloped 
safety  exclusion  zones  around  the 
facility  would  adequately  provide  for 
hazard  containment. 

Because  of  the  unusual  circumstances 
described  above  at  Pine  Needle's 
proposed  LNG  facility,  located  19.500 
feet  from  the  nearest  point  of  the 
Landmark  Airpark  nmway,  suitable  for 
landing  smaller  aircrafts  and  any  larger 
aircrafts  that  could  reasonably  use  this 
facility,  relatively  low  risk  to  the  public 
safety  due  to  combination  of  Class  2 
earthen  dikes  in  a  hilly  terrain  with 
150%  volumetric  capacity,  and 
undeveloped  safety  exclusion  zones 
around  facility  owned  and  controlled  by 
the  Pine  Needle,  RSPA  believes  that 
granting  a  waiver  frtjm  the  requirements 
of  49  CFR  193.2155(c)  would  not  be 
inconsistent  with  pip>eline  safety,  nor 
would  it  lessen  public  safety  in  this 
case.  The  of>erator  must  comply  with  all 
other  requirements  of  Part  193. 
Therefore.  RSPA  proposes  to  grant  the 
waiver. 

Interested  parties  are  invited  to 
comment  on  the  proposed  waiver  by 
submitting  in  duplicate  such  data, 
views,  or  arguments  as  they  may  desire. 
Comments  should  identify  the  docket 
number  and  the  RSPA  rulemaking 
number.  Comments  should  be  addressed 
to  the  Docket  Facility.  U.S.  Department 
Of  Transportation,  plaza  401. 400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001. 

All  comments  received  before  May  7, 
1997  will  be  considered  before  final 
action  is  taken.  Late  filed  comments  will 
be  considered  so  far  as  practicable.  No 
public  hearing  is  contemplated,  but  one 
may  be  held  at  a  time  and  place  set  in 
a  notice  in  the  Federal  Register  if 
required  by  an  interested  person  * 

desiring  to  comment  at  a  pubUc  hearing 
and  raising  a  genuine  issue.  All 
comments  and  other  docketed  material 
will  be  available  for  inspection  and 
copying  in  room  401  Plaza  between  the 
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hours  of  10:00  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Airthority:  49  App.  U.S.C  2002(h)  and 
2015:  and  49  CFR  1.53. 

Issued  in  Washington.  DC,  on  April  1, 
1997. 

Rkliani  B.  Felder. 

Associate  Administrator  for  Pipeline  Safety. 
JFR  Doc.  97-«745  Filed  4  4  97:  8:45  am) 

MJJNQ  coot  4S1ft-«0-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

March  28, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Departmental  Office/Community 
Deirelopment  Financial  Institution 
(CDFI)  Fund 

Special  Request:  In  order  to  make  this 
application  available  to  the  public  by  no 
later  tkan  April  4, 1997,  the  Department 
of  the  Treasury  is  requesting  that  the 
Office  of  Management  and  Budget 
(OMB)  review  and  approve  this 
information  collection  by  April  1. 1997. 
To  obtain  a  copy  of  this  application, 
please  contact  the  Community 
Development  Financial  Institution 
(CDH)  Fund  at  (202)  622-8662. 

OMB  Number:  1505-0154. 

fonn  Number  CDFI-0001. 

Type  of  Review:  Revision. 

Tide:  Community  Development 
Financial  Institutions  Program,  Notice 
of  Funds  Availability  (NOFA). 
Regulations  and  Application. 

Description:  The  CDFI  Program 
documents  will  be  used  to  invite 
applications  and  award  funds  for  the 
Program.  Information  collected  will  be 
used  to  determine  eligibiUty  for  an 
award,  according  to  relevant  law  and 
regulation. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  300. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  100  hours. 


Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  30,000  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
NW.,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202.  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  HoUsind. 

Departmental  Reports  Management  Officer. 
|FR  Doc.  97-8725  Filed  4-4-97;  8:45  am) 
BILUMQ  OOOC  Olfr-a-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

March  31, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  focus  group  study  described  below 
in  late  April  1997,  the  Department  of  the 
Treasury  is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  April  9, 1997.  To  obtain  a  copy  of 
this  study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number:  PC:V  97-008-G. 

Type  of  Review:  Revision. 

Title:  Form  1040  With  Remittance 
Focus  Group  Study. 

Description:  The  objective  of  the  focus 
group  study  is  to  gather  information  on 
taxpayer  reactions  to  the  different 
mailing  concepts  as  well  as  information 
on  the  burden  associated  with  each 
concept. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
80. 

Estimated  Burden  Hours  Per 
Response: 
Interviews 3  hours 


Recruiting 5  minutes 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
480  hours. 

Clearance  Officer:  Garrick  Shear  (202)/ 
622-3869.  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
IX:  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  97-8726  Filed  4-4-97;  8:45  am) 

■ILUNG  COOE  4S3IM)1-P 


DEPARTMENT  OF  THE  TREASURY 

SutMnission  for  OMB  Review; 
Comment  Request 

March  31. 1997. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  focus  group  study  described  below 
in  late  April  1997,  the  Department  of  the 
Treasury  is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  April  11, 1997.  To  obtain  a  copy  of 
this  study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  97-009-G. 

Type  of  Review:  Revision. 

Title:  Customer  Service  Performance 
Development  System  (PDS) 
Implementation  Customer  Satisfaction 
Survey. 

Description:  This  project  will  result  in 
the  establishment  of  two  data  bases.  One 
data  base  will  contain  the  knowledges, 
skills,  and  attributes  needed  by  the 
organization  to  accomplish  its  work 
(Business  Competencies).  The  other  data 
base  will  contain  the  certified 
knowledges,  skills,  and  attributes  of 
individual  employees  (Employee 
Competencies).  These  data  bases  will 
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support  the  work  of  a  number  of  Human 
Resource  functions  and  performance 
management.  This  survey  will  be  used 
to  determine  whether  the  targeted 
development/training  experiences  and 
the  PDS  process  have  a  positive  effect 
on  the  level  of  taxpayer  satisfaction. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
16,640. 

Estimated  Burden  Hours  Per 
Response:  1  minute,  30  seconds. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
416  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
N.W..  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  HoUand, 

Departmental  Reports.  Management  Officer. 
IFR  Doc.  97-8730  Filed  4-4-97;  8:45  am] 

BILUNO  COOE  4no-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

March  31,  1997. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Cleeuance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0166. 

Form  Number:  IRS  Form  4255. 

Type  of  Review:  Revision. 

Title:  Recapture  of  Investment  Credit. 

Description:  Internal  Revenue  Code 
(IRC)  section  50(a)  and  Regs,  section 
1.47  require  that  taxpayers  attach  a 
statement  to  their  return  showing  the 
computation  of  the  recapture  tax  when 
investment  credit  property  is  disposed 
of  before  the  end  of  the  recapture  period 
used  in  the  original  computation 
investment  credit. 


Respondents:  Business  and  other  for- 
profit.  Individuals  or  households, 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 6  hr.,  28  min.  ' 

Learning  about  the  law  or  the  form — 
1  hr.,  23  min. 

Preparing,  copying,  assembling,  and 
sending  the  form  to  the  IRS— 1  hr.,  33 
min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  188,000  hours. 

OMB  Number:  1545-0177. 

Form  Number:  TRS  Form  4784. 

Type  of  Review:  Extension. 

Title:  Casualties  and  Thefts. 

Description:  Form  4784  is  used  by  all 
taxpayers  to  compute  their  gain  or  loss  - 
fitjm  casualties  or  thefts,  and  to 
summarize  such  gains  and  losses.  The 
data  is  used  to  verify  that  the  correct 
gain  or  loss  has  been  computed. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  300,000. 

Estimated  Burden  Hours  Per 
Respondent/Respondent: 

Recordkeeping — 1  hr.,  12  min. 

Learning  about  the  law  or  the  form — 
13  min. 

Preparing  the  form — 1  hr.,  2  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 35  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  906,000  hours. 

OMB  Number:  1545-0233. 

Form  Number:  TRS  Form  7004. 

Type  of  Review:  Extension. 

Title:  Application  for  Automatic 
Extension  of  Time  to  File  Corporation 
Income  Tax  Return. 

Description:  Form  7004  is  used  by 
corporations  and  eertain  non-profit 
institutions  to  request  an  automatic  6- 
month  extension  of  time  to  file  their 
income  tax  returns.  The  information  is 
needed  to  determine  whether  Form 
7004  was  timely  filed  so  as  not  to 
impose  a  late  filing  penalty  in  error  and 
also  to  insure  that  the  proper  amount  of 
tax  was  computed  and  deposited. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,097,748. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 5  hr.,  30  min. 

Learning  about  the  law  or  the  form — 
58  min. 

Preparing  the  form — 2  hr.,  1  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 6  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9,616,272  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  hitemal  Revenue 
Service,  Room  5571,  nil  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
IFR  Doc.  97-8731  Filed  4  4  07;  8:45  am) 

MLUNQ  COM  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comntent  Request 

March  31. 1997. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York « 
Avenue,  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0274. 

Form  Number:  TRS  Form  2163. 

Type  of  Review:  Extension. 

Title:  Employment — Reference 
Inquiry. 

Description:  Form  2163  is  used  by  IRS 
to  verify  past  employment  history  and 
to  question  listed  and  developed 
references  as  to  the  character  and 
integrity  of  current  and  potential  IRS 
employees.  The  information  received  is 
incorporated  into  a  report  on  which  a 
security  clearance  determination  is 
based. 

Respondents:  Business  and  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms,  Federal 
Government,  State.  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
20.000. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,000  hours. 

OMB  Number:  1545-0887. 

Fonn  Number:  IRS  Form  8281. 
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Type  of  Review:  Extension. 
.    Title:  Information  Return  for  Publicly 
Offered  Origiaal  Issue  Discount 
Instruments. 

Description:  Form  8281  is  filed  by  the 
issuer  of  a  publicly  offered  debt 
instrument  having  Original  Issue 
Discount  (OID).  llie  information  is  used 
to  update  Publication  1212.  List  of 
Original  Issue  Discount  Instruments. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Respondent/Respondent: 

Recordkeeping — 5  hr..  16  min; 

Learning  about  the  law  or  the  form — 
24  min. 

Preparing,  copying,  assembling,  and 
sending  the  form  to  the  IRS — 35  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,080  hours. 

0\W  Numt>er:  1545-0892. 

Form  Number  IRS  Form  8300. 

Type  of  Review:  Revision. 

Title:  Report  of  Cash  Payments  Over 
$10,000  Received  in  a  Trade  or 
Business. 

Description:  Anyone  in  a  trade  or 
business  who,  in  the  course  of  such 
trade  or  business,  receives  more  than 
$10,000  in  cash  or  foreign  currency  in 
one  or  more  related  transactions  must 
report  it  to  the  IRS  and  provide  a 
statement  to  the  payor.  Any  transaction 
which  must  be  reported  under  Title  31 
dn  Form  4789  is  exempted  from 
re(K>rting  the  same  transaction  on  Form 
8300. 

Respondents:  Business  or  other  for- 
profit.  Farms,  Federal  Government. 

Estimated  Numl>er  of  Respondents/ 
Recordkeepers:  46,800. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  21  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  63.539  hours. 

OMB  Number:  1545-1131. 

Reflation  Project  Number:  INTL- 
485-89  Final. 

Type  of  Review:  Extension. 

Title:  Taxation  of  Gain  or  Loss  from 
Certain  Nonfunctional  Currency 
Transactions  (Section  988  Transactions). 

Description:  Section  988(c)(1)  (D)  and 
(E)  require  taxpayers  to  make  certain 
elections  which  determine  whether 
section  988  applies.  In  addition, 
sections  988(a)(1)(B)  and  988(d)  requires 
taxpayers  to  identify  transactions  which 
generate  capital  gain  or  loss  or  which 
are  hedges  of  other  transactions. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5.000. 


Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  40  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3.333  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-8732  Filed  4-4-97;  8:45  am) 
BIUJNQ  COM  4«10-01-» 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Country  of  Origin  Martiing 
Requirements  for  Wearing  Apparel 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  withdrawal  of 
proposed  change  of  practice. 

SUMMARY;  This  notice  advises  the  public 
that  Customs  is  withdrawing  its 
proposed  change  of  practice  regarding 
the  country  of  origin  marking  of  wearing 
apparel.  As  provided  in  T.D.  54640(6), 
wearing  apparel,  such  as  shirts,  blouses, 
coats,  sweaters,  etc..  must  be  marked 
with  the  name  of  the  country  of  origin 
by  means  of  a  fabric  label  or  label  made 
from  natural  or  synthetic  film,  sewn  or 
otherwise  permanently  affixed  on  the 
inside  center  of  the  neck  midway 
between  the  shoulder  seams  or  in  that 
immediate  area,  or  otherwise 
permanently  marked  in  that  area  in 
some  other  manner.  Button  tags,  string 
tags  and  other  hang-tags,  paper  labels, 
and  other  similar  methods  of  marking 
will  not  be  acceptable. 
EFFECTIVE  DATE:  Withdrawal  effective 
April  7, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Monika  Rice,  Special  Classification  & 
Marking  Branch,  Office  of  Regulations  & 
Rulings  (202-482-6980). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  304  of  the  Tariff  Act  of  1930. 
as  amended  (19  U.S.C.  1304).  provides 
that,  unless  excepted,  every  article  of 
foreign  origin  (or  its  container)  imported 
into  the  U.S.  shall  be  marked  in  a 
conspicuous  place  as  legibly,  indelibly, 
and  permanently  as  the  nature  of  the 
article  (or  its  container)  will  permit,  in ' 
such  a  manner  as  to  indicate  to  the 


ultimate  purchaser  in  the  U.S.  the 
English  name  of  the  country  of  origin  of 
the  article.  Part  134.  Customs 
Regulations  (19  CFR  Part  134). 
implements  the  country  of  origin 
marking  requirements  and  exceptions  of 
19  U.S.C.  1304. 

A  proposed  change  of  practice  was 
published  in  the  Federal  Register  (60 
FR  57621)  on  November  16. 1995, 
advising  the  public  that  Customs 
intended  to  review  the  country  of  origin 
marking  of  certain  wearing  apparel.  By 
T.D.  54640(6).  93  Trees.  Dec.  301  (1958). 
Customs  requires  wearing  apparel,  such 
as  shirts,  blouses,  coats,  sweaters,  etc.. 
to  be  legibly  and  conspicuously  marked 
with  the  name  of  the  country  of  origin 
by  means  of  a  fabric  label  or  label  made 
from  natural  or  synthetic  film,  sewn  or 
otherwise  permanently  affixed  on  the 
inside  center  of  the  neck  midway 
between  the  shoulder  seams  or  in  that 
immediate  area,  or  otherwise 
permanently  marked  in  that  area  in 
some  other  maimer.  Button  tags,  string 
tags  and  other  hang-tags,  paper  labels 
and  other  similar  methods  of  marking 
are  not  considered  acceptable. 

The  proposed  change  of  practice,  if 
adopted,  would  have  modified  that 
portion  of  T.D.  54640(6)  relating  to  the 
requirement  of  a  fabric  label  or  label 
made  from  natural  or  synthetic  film 
sewn  to  the  article,  and  the 
disallowance  of  button  tags,  string  tags 
and  other  hang-tags,  paper  labels  and 
other  similar  methods  of  marking. 
Rather,  it  was  proposed  to  evaluate  the 
country  of  origin  marking  of  wearing 
apparel,  such  as  shirts,  blouses,  coats, 
sweaters,  etc..  on  a  case-by-case  basis  to 
determine  if  it  is  conspicuous,  legible, 
indelible,  and  permanent  to  a  degree 
sufficient  enough  to  remain  on  the  shirt 
until  it  reaches  the  ultimate  purchaser. 

The  notice  of  the  proposeo  change  of 
practice  arose  from  a  ruling  request 
dated  June  1. 1994.  concerning  the 
country  of  origin  marking  on  a  man's 
football  shirt  which  featured  a  woven 
textile  label,  identified  as  a  "jock  tag," 
2  inches  long  by  4V2  inches  wide, 
stitched  on  the  exterior  right-hand  side 
of  the  shirt,  approximately  2  inches 
above  the  bottom  hem  and  1  inch  from 
the  side  seam.  Embroidered  on  the  left 
side  of  this  label  in  red  and  blue  threads 
on  a  white  background  was  a  stitched 
logo  and  trade  name.  The  size  of  the 
garment,  care  instructions,  the  country 
of  origin,  and  RN  number  were  stitched 
on  the  right  side  of  the  label  in  bright 
blue  lettering  on  a  light  background. 
The  inquirer  requested  that  Customs 
allow  the  use  of  a  hang-tag  in  the  center 
of  the  neck  midway  between  the 
shoulder  seams  to  indicate  the  country 
of  origin  of  the  shirt,  rather  than  require 


a  sewn-in  label  since  the  woven  textile 
label  on  the  outside  of  the  shirt  satisfies 
the  conspicuous,  legible,  indelible,  and 
permanent  requirements  of  19  U.S.C. 
1304. 

Customs  has  provided  an  exception  to 
the  sewn-in  label  requirement  of  T.D. 
54640(6)  only  in  the  context  of 
reversible  garments.  By  T.D.  55015(4). 
95  Treas.  Dec.  3  (1960).  the  country  of 
origin  marking  of  reversible  garments 
was  permitted  to  be  looped  around  a 
hanger.  On  the  basis  of  this  extension. 
Customs  has  allowed  ladies'  reversible 
jackets  to  be  marked  with  a  cardboard 
hang-tag  affixed  to  the  neck  area  by 
means  of  a  plastic  anchor  tag.  Customs 
noted  that  since  the  jacket  was 
reversible,  a  fabric  label  sewn  into  the 
jacket  could  damage  the  jacket  when  the 
label  was  removed.  See  Headquarters 
Ruling  Letter  (HRL)  731513  dated 
November  15. 1988.  Similarly,  in  HRL 
733890  dated  December  31. 1990, 
Customs  allowed  women's  reversible 
silk  tank  tops  to  be  marked  with  a  cloth 
label,  showing  the  country  of  origin  and 
other  pertinent  information  sewn  into  a 
lower  side  seam,  and  a  hang-tag  which 
also  provided  the  required  information 
attached  at  the  neck.  See  also  HRL 
734889  dated  June  22, 1993. 

Upon  request,  an  extension  of  time  to 
March  15. 1996,  within  which  to  submit 
comments  on  the  proposal  was  granted, 
and  a  notice  to  that  effect  was  published 
in  the  Federal  Register  (61  FR  3763)  on 
February  1. 1996. 

Analjrsis  of  Comments 

Seventeen  comments  were  received  in 
response  to  the  notice;  seven  favored  the 
change  of  practice,  ten  opposed. 
Supporters  of  the  change  stated  their 
belief  that  a  more  flexible  approach. 
other  than  only  allowing  a  sewn-in 
label,  will  be  consistent  with  the 
conspicuous  and  permanent 
requirements  of  19  U.S.C.  1304.  Several 
commenters  stated  that,  as  with  sewn-in 
labels,  other  marking  methods  would 
have  to  be  permanently  affixed  to  the 
garment  sufficient  enough  to  remain  on 
the  article  until  it  reaches  the  ultimate 
consumer.  Some  supporters  stated  that 
hang-tags  display  the  country  of  origin 
more  conspicuously  than  sewn-in 
labels,  and  compliance  costs  would 
decrease  if  sewn-in  labels  were  not 
required. 

Several  commenters  alleged  that  the 
use  of  sewn-in  labels  has  not 
discouraged  unlawful  behavior,  and  a 
company  determined  to  misrepresent 
the  true  country  of  origin  will  simply 
sew  in  false  labels.  Supp>orters  also 
stated  that  hang-tags  withstand  normal 
commercial  and  retail  handling.  These 
commenters  also  alleged  that.sewn-in 


labels  irritate  the  consumer's  neck,  and 
that  the  garment  may  be  damaged  when 
the  label  is  removed  from  the  garment. 
The  supporters  also  noted  that  the 
Federal  Trade  Commissipn  country  of 
origin  requirement  (16  CFR  303.15)  does 
not  require  a  sewn-in  label.  One 
commenter  also  stated  that  under 
NAFTA  and  the  Uruguay  Round 
Agreements  Act.  the  U.S.  made 
commitments  to  achieve  global 
harmonization  in  labeling  regulations, 
and  the  use  of  other  means  other  than 
a  sewn-in  label  would  facilitate  cross- 
border  trade  and  just-in-time  deliveries. 
However,  while  supporters  favored  a 
more  flexible  approach,  several 
commenters  suggested  that  rather  than  a 
case-by-case  evaluation,  Customs 
should  establish  clear  standards  as  to 
acceptable  alternatives  to  sewn-in . 
labels. 

All  of  the  comments  opposing  the 
proposal  alleged  that  methods  of 
marking,  other  than  sewn-in  labels,  will 
make  it  easier  to  transship  garments  and 
misrepresent  the  true  country  of  origin 
by  changing  the  label  without  damaging 
the  garment.  The  easiest  method  of 
discovering  transshipments  is  claimed 
to  either  be  an  incorrect  country  of 
origin  label,  a  missing  country  of  origin 
label,  or  a  damaged  country  of  origin 
label.  One  commenter  stated  that  the 
reason  for  section  334  of  the  Urugiiay 
Round  Agreements  Act  (codified  at  19 
U.S.C.  2592)  is  to  improve  the  ability  to 
track  and  investigate  illegal 
transshipments,  especially  in 
circumstances  where  assembly  confers 
origin  and  the  country  of  origin  label  is 
sewn  into  the  good  in  the  country  of 
assembly. 

Some  of  the  opposing  commenters 
also  stated  that  the  use  of  hang-tags, 
paper  labels,  or  other  markings  not 
permanently  attached  will  not  satisfy 
the  requirements  of  19  U.S.C.  1304  that 
the  country  of  origin  marking  shall  be  in 
a  conspicuous  place  as  legibly, 
indelibly,  and  permanently  as  the 
nature  of  the  article  will  permit. 
Another  commenter  stated  that 
consumers  know  and  have  expected  for 
40  years  that  the  care  label  shows  the 
country  of  origin.  Some  commenters 
stated  that  hang-tags  are  often  lost 
during  packing  and  shipping,  when 
garments  are  tried  on.  when  hangers  are 
switched  or  not  used,  or  are  discarded 
at  the  point  of  sale  by  sales  people  who 
see  little  or  no  need  for  them  and  may 
even  see  them  as  a  deterrent  to  a  sale. 
Finally,  one  commenter  stated  that  there 
would  be  less  concern  over  the 
proposed  modification  of  T.D.  54640(6) 
if  permanent  country  of  origin  markings 
were  required  for  articles  made  in  the 
U.S. 


Withdrawal  of  Proposed  Change  of 
Practice 

Customs  has  determined,  after 
reviewing  all  of  the  comments  and  upon 
considering  all  factors,  that  the 
requirement  imposed  by  T.D.  54640(6) 
shall  remain  in  effect.  As  required  by  19 
CFR  134.41,  the  degree  of  permanence 
should  be  at  least  sufficient  to  insure 
that  in  any  reasonably  foreseeable 
circumstance  the  marking  shall  remain 
on  the  article  imtil  it  reaches  the 
ultimate  purchaser  unless  it  is 
deliberately  removed.  All  of  the 
commenters  in  opposition  to  hang-tags 
have  warned  against  the  deliberate 
removal  of  hang-tags.  While  supporters 
claim  that  hang-tags  remain  on  an 
article  until  it  reaches  the  ultimate 
purchaser  and  that  any 
misrepresentation  of  the  true  coimtry  of 
origin  usually  occurs  at  the  time  of 
assembly,  it  is  Customs'  opinion  that 
because  of  the  long-standing 
expectations  by  importers  and  ultimate 
purchasers  that  the  country  of  origin 
marking  will  be  found  at  the  center  of 
the  neckline  on  a  sewn-in  label,  the 
requirements  of  T.D.  54064(6)  should 
remain  in  effect  without  modification. 
Accordingly,  the  subject  proposed 
change  of  practice  is  withdrawn. 

Therefore,  wearing  apparel,  such  as 
shirts,  blouses,  coats,  sweaters,  etc., 
must  be  marked  with  the  name  of  the 
country  of  origin  by  means  of  a  fabric 
label  or  label  made  from  natural  or 
synthetic  film,  sewn  or  otherwise 
permanently  affixed  on  the  inside  center 
of  the  neck  midway  between  the 
shoulder  seams  or  in  that  immediate 
area,  or  otherwise  permanently  marked 
in  that  area  in  some  other  maimer. 
Button  tags,  string  tags  and  other  hang- 
tags,  paper  labels,  and  other  similar 
methods  of  marking  will  not  be 
acceptable.  While  Customs  has  allowed 
and  will  continue  to  allow,  due  to 
exigent  circiunstances,  various 
exceptions  from  the  required  location  of 
the  sewn-in  label,  no  exception  from  the 
sewn-in  (permanently  affixed)  labeling 
requirement  imposed  by  T.D.  54640(6) 
will  be  granted,  other  than  the  one 
allowed  under  T.D.  55015(4),  and 
proposals  for  further  exceptions  from 
T.D.  54640(6)  will  not  be  evaluated  on 
a  case-by-case  basis. 
George  J.  Weise, 
Commissioner  of  Customs. 

Approved:  March  5, 1997. 

Dennis  M.  CConnell. 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Doc.  97-8774  Filed  4-4-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Inlsmal  Revenue  Service 
[CO-«-«i] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

8UIMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  199S, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  existing 
final  regulations,  CO-8-91  (TD  8643), 
Distributions  of  Stock  and  Stock  Rights 
(§  1.305(b)(5)). 

DATES:  Written  comments  should  be 
received  on  or  before  June  6, 1997  to  be 
assiired  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  hitetnal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPI.EMENTARY  INFORMATION: 

Title:  Distributions  of  Stock  and  Stock 
Rights. 

OMB  Number:  1545-1438. 

Regulation  Project  Number:  CO-8-91. 

Abstract:  The  requested  information 
is  required  to  notify  the  Service  that  a 
holder  of  preferred  stock  callable  at  a 
premium  by  the  issuer  has  made  a 
determination  regarding  the  likelihood 
of  exercise  of  the  right  to  call  that  is 
different  from  the  issuer's 
determination. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  333. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 


as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  For  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  1, 1997. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer. 
(PR  Doc.  97-8847  Filed  4-4-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheiic 
Administration 

Se  CFR  Part  678 

[Doci(«t  No.  Ml  211348-7065^)3: 1.0. 
092396B] 

RIN064ft-AH77 

Atlantic  Sharfc  Fistiaries;  Quotas,  Bag 
Limits,  Prohibitions,  and  Requiremants 

AGBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  certain  measures  authorized 
by  the  Fishery  Management  Plan  for 
Sharks  of  the  Atlantic  Ocean  (FMP). 
These  measures;  Reduce  commercial 
quotas  for  large  coastal  sharks,  reduce 
recreational  bag  limits:  establish  a 
commercial  quota  for  small  coastal 
sharks;  prohibit  directed  commercial 
fishing  for,  landing  of,  or  sale  of  five 
species  of  sharlis;  establish  a 
recreational  catch-and-release  only 
fishery  for  white  sharks;  prohibit 
filleting  of  sharks  at  sea;  and  refers  to 
the  requirement  for  species-specific 
identification  by  all  owners  or 
operators,  dealers,  and  tournament 
operators  of  all  sharks  landed  under  the 
framework  provisions  of  the  FMP.  This 
rule  is  intended  to  reduce  effective 
fishing  mortality,  stabilize  the  large 
coastal  shark  population,  facilitate 
enforcement,  and  improve  management 
of  Atlantic  shark  resources. 
EFFECTIVE  DATE:  April  2.  1997. 
ADDRESSES:  Copies  of  the  Final 
Environmental  Assessment  and 
Regulatory  Impact  Review/Final 
Regulatory  Flexibility  Analysis  (EA/ 
RIR/FRFA)  may  be  obtained  from  the 
Highly  Migratory  Species  Management 
Division  (SFl),  Office  of  Sustainable 
Fisheries.  NMFS,  1315  East-West 
Highway,  Silver  Spring.  MD  20910, 
(301)  713-2347,  fax  (301)  713-1917. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Michael  Bailey,  John  D.  Kelly  or  Margo 
B.  Schulze,  301-713-2347.  FAX  301- 
713-1917. 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic  shark  fishery  is  managed  under 
the  FMP  prepared  by  NMFS  under 
authority  of  Section  304(g)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and 
implemented  through  regulations  found 
at  50  CFR  part  678.  The  current  status 
of  the  commercial  and  recreational 


shark  fisheries,  the  status  of  the  shark 
stocks,  the  proposed  management 
measures,  and  the  anticipated  effects  of 
the  proposed  management  measures 
were  discussed  in  the  preamble  to  the 
proposed  rule  (61  FR  67295,  December 
20,  1996)  and  are  not  repeated  here. 

The  framework  provisions  of  the  FMP 
allow  the  Assistant  Administrator  (AA) 
to  make  adjustments  in  specified 
management  measures  in  order  to 
achieve  the  FMP's  objectives  of 
preventing  overfishing,  and  increasing 
the  benefits  of  shark  resources  to  the 
nation  while  reducing  waste.  This 
action  is  being  taken  by  the  AA  under 
authority  of  the  framework  provisions  of 
the  FMP  and  consistent  with  the 
provisions  of  305(c)  of  the  Magnuson- 
Stevens  Act. 

Comments  and  Responses 

Comments  were  requested  for  the 
measures  in  the  proposed  rule.  The 
comment  period  on  the  proposed  rule 
was  originally  scheduled  to  end  on 
January  21, 1997.  Four  public  hearings 
were  held  on  the  proposed  rule.  Due  to 
scheduling  conflicts  for  the  final 
hearing,  the  public  comment  period  was 
extended  until  January  24, 1997  (62  FR 
1872,  January  14.  1997).  Based  on 
public  request,  the  comment  {>eriod  was 
again  extended  until  February  7, 1997 
(62  FR  4239,  January  29,  1997),  to  allow 
for  additional  public  input. 

NMFS  received  more  than  600  written 
conmients  from  members  of  Congress, 
regional  fishery  management  councils, 
states,  the  U.S.  Coast  Guard, 
conservation  organizations,  a  scientific 
organization,  scientists  from  four 
universities,  scientists  from  a  marine 
laboratory,  recreational  fishing 
associations,  marine  oriented 
publications,  recreational  fishermen 
involved  in  the  party/charter  boat 
business,  a  business  that  sells  shark 
parts,  commercial  fishermen, 
commercial  fishermen's  associations,  a 
fisheries  development  foundation, 
individuals,  and  a  shark  fishery 
observer.  NMFS  also  received  verbal 
comments  on  this  rule  at  public 
hearings  and  other  public  meetings. 
Agency  responses  to  public  comments 
follow. 

1 .  Large  Coastal  Shark  Commercial 
Quota 

NMFS  received  several  hundred 
comments  regarding  the  large  coastal 
shark  commercial  quota.  In  addition  to 
numerous  individuals,  seventy-four 
comments  from  members  of  Congress, 
regional  fishery  management  councils, 
states,  conservation  organizations,  a 
scientific  organization,  and  recreational 
fishing  associations  support  a  50 


percent  or  higher  commercial  quota 
reduction  for  large  coastal  sharks  as  a 
minimum  measure  to  rebuild  the  large 
coastal  shark  population.  Other 
commentors,  including  one  state  and 
several  commercial  fishermen's 
associations,  questioned  the 
effectiveness  of  the  quota  reduction 
and/or  strenuously  opposed  the  quota 
reduction  and  stated  that  the  scientific 
data,  upon  which  the  1996  Stock 
Evaluation  Workshop  (SEW)  final  report 
is  based,  are  incomplete,  flawed,  and/or 
biased. 

Comment:  Stock  assessment  results 
indicate  that  large  coastal  sharks  remain 
overfished  and  that  rebuilding  has  not 
begun.  Demographic  analyses  show  that 
effective  fishing  mortality  needs  to  be 
halved  in  order  for  large  coastal  sharks 
to  recover.  NMFS  needs  to  take  action 
immediately  and  reduce  the  commercial 
quota  for  large  coastal  sharks  by  50 
percent  at  a  minimum. 

Response:  NMFS  agrees  that  the  1996 
SEW  final  report  indicates  that  large 
coastal  sharks  remain  overfished  and 
that  a  risk-averse  approach  is  needed.  A 
50  percent  reduction  in  commercial 
quota  for  large  coastals  is  an 
approximation  to  halving  current 
effective  fishing  mortality.  Production 
model  analyses  indicate  that  a  50 
percent  reduction  in  effective  fishing 
mortality  is  likely  to  maintain  large 
coastal  sharks  near  1996  levels.  This 
will  ensure  that  allowable  catches  of 
large  coastals  are  consistent  with  the 
best  available  scientific  information  and 
reduce  the  probability  of  further 
declines  until  a  new  rebuilding 
schedule^can  be  developed.  The  final 
action  is  intended  as  an  interim  measure 
because  NMFS  intends  to  update  the 
scientific  information  to  the  extent 
practicable  and  to  develop  a  long-term 
rebuilding  schedule  for  large  coastal 
sharks.  NMFS  intends  to  implement  this 
updated  rebuilding  schedule  through  an 
FMP  amendment  in  consultation  with 
an  Advisory  Panel  (AP)  as  required  by 
the  amended  Magnuson-Stevens  Act.  At 
that  time,  NMFS  will  analyze  alternative 
management  measures,  such  as  nursery/ 
pupping  ground  closures  and  minimum 
sizes,  and  may  adjust  commercial  quota 
levels  if  alternative  management 
measures  can  supplement  quotas  in 
controlling  effective  fishing  mortality. 
Towards  this  end,  NMFS  has 
accelerated  an  ongoing  effort  to 
determine  the  potential  effects  of  these 
alternative  management  measures  on 
fishing  mortality. 

Comment:  NMFS  should  close  the 
large  coastal  commercial  fishery  until 
there  is  clear  evidence  that  rebuilding 
has  been  initiated. 
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Response:  NMFS  disagrees  that  a 
fishery  closure  is  necessary  to  initiate 
rebuilding  of  large  coastal  sharks  at  this 
time.  The  1996  SEW  final  report 
indicates  that  the  rapid  rate  of  decline 
that  characterized  the  stock  in  the  mid 
1980's  has  slowed  significantly  and  that 
there  is  no  statistically  significant 
evidence  of  further  decline  since  the 
FMP  was  implemented,  indicating  that 
the  FMP  management  measures 
implemented  have  been  working.  While 
it  is  true  that  clear  evidence  of 
rebuilding  is  not  available,  NMFS 
believes  that  the  final  action  will  reduce 
the  probability  of  further  declines  until 
alternative  management  measures  are 
developed.  The  1996  SEW  production 
model  analyses,  which  are  probabilistic 
in  nature,  also  indicate  that  a  50  percent 
reduction  in  quota  may  lead  to  slow 
rebuilding.  Additionally,  a  fishery 
closing  would  impose  substantial 
hardship  on  the  commercial  fishing 
sector  and  would  likely  increase  fishing 
pressure  on  other  fishery  resources, 
particularly  the  fully  fished  small 
coastal  and  pelagic  sharks. 

Comment  NMrS  should  not  reduce 
the  large  coastal  shark  quota  at  all. 
Recent  increases  in  some  catch  per  unit 
effort  indices  in  addition  to  significant 
uncertainty  in  accuracy  of  data,  model 
simulation  results,  and  interpretation  of 
assessment  results  do  not  warrant 
drastic  reductions.  NMFS  should 
address  alternative  management 
measures,  which  might  mitigate  or 
eliminate  the  need  for  quota  reductions, 
before  making  significant  changes  in 
commercial  quotas. 

Response:  NlAFS  is  aware  that 
different  interpretations  exist  regarding 
the  accuracy  and  interpretation  of  the 
1996  SEW  stock  assessment  results. 
These  differences  are  an  important  part 
of  the  scientific  process  which  involves 
rigorous  discussion  and  analysis  of  all 
interpretations  of  assessment  results. 
However,  NMFS  does  not  believe  that 
disagreement  or  uncertainty  preclude 
valid  management  actions.  It  is  true  that 
some  catch  rate  indices  have  shown 
recent  increases  and  that  assessment 
results  can  be  interpreted  to  support  the 
status  quo  for  quota  levels.  However,  it 
should  be  noted  that  none  of  those 
increases  in  catch  rate  indices  were 
statistically  significant  because  of  high 
variabihty  in  the  data.  Until  a  long-term 
rebuilding  schedule  which  includes 
alternative  management  measures  can 
be  analyzed  and  developed,  NMFS 
believes  that  a  risk-averse  approach  is 
necessary  to  reduce  the  probability  of 
further  declines. 

Comment  The  State  of  North  Carolina 
expressed  concern  with  the  proposed  50 
percent  reduction  in  the  quota  by 


stating:  "Our  concern  with  quota 
reduction  as  the  sole  method  of 
achieving  the  reduction  in  fishing 
mortality  is  that  the  population 
simulation  models  are  based  on  data 
that  are  inadequate  to  incorporate  the 
benefits  of  the  management  measures 
implemented  in  the  FMP  in  1993.  These 
data  are  not  available  because  increases 
in  production  since  the  1993  FMP  have 
not  entered  the  fishery." 

Response:  NMFS  believes  that  there  is 
measurable  evidence  of  the  effects  of 
management  since  implementation  of 
the  FMP.  The  1996  SEW  final  report 
states  that  the  rapid  rate  of  decline  that 
characterized  the  large  coastal  shark 
stocks  in  the  mid  1980's  has  slowed 
significantly.  However,  no  clear 
evidence  is  available  that  rebuilding  has 
begun.  The  report  also  states  that 
additional  reductions  in  fishing 
mortality  would  improve  the  probability 
of  stock  increases,  "rhe  commercial 
quota  reduction  for  large  coastal  sp>ecies 
is  intended  to  be  an  interim  measure 
while  other  management  options  are 
examined. 

Comment  The  1996  SEW  analyses 
did  not  account  for  gear  changes  made 
by  the  industry  to  use  lighter  leaders 
and  smaller  hooks  that  result  in 
increased  bite-offs,  lowered  catches  and 
catch  rate  indices,  and  smaller  size  of 
fish  landed. 

Response:  NMFS  is  aware  that 
changes  in  fishing  patterns,  including 
gear  modifications,  can  affect  stock 
assessment  results  but  currently  is 
unable  to  account  for  such  gear 
modifications  quantitatively  due  to  lack 
of  detailed  data.  Nevertheless,  this 
change  in  fishing  practice  was  taken 
into  account  by  comparing  trends  in 
affe^ed  and  unaffected  catch  rate 
indices.  Gear  modifications  including 
changes  like  lighter  leaders  and  smaller 
hooks  occurred  only  in  the  longline 
commercial  fisheries.  However,  the 
1996  SEW  stock  assessment  for  large 
coastal  sharks  included  many  different 
catch  rate  indices  from  several  different 
commercial  and  recreational  fisheries 
(see  the  1996  SEW  final  report  detailed 
discussion),  including  fishery 
Lndep>endent  longline  indices  which 
also  show  catch  per  unit  effort  declines. 
Therefore,  NMFS  believes  that  declines 
in  catch  rates,  as  evidenced  from  all 
catch  rates  indices  analyzed  in  the  stock 
assessment,  are  real.  NMFS  will 
continue  to  include  consideration  of 
these  issues  in  analyzing  and 
developing  a  long-term  rebuilding  plan. 

Comment:  Significant  amounts  of  data 
on  shark  landings,  particularly  data  on 
fin  landings,  have  not  been  incorporated 
in  the  stock  assessments,  which  may 
substantially  bias  assessment  results. 


Response:  It  i^NMFS'  practice  to 
incorporate  landings  information  into 
stock  assessments,  to  the  extent 
appropriate,  once  it  has  been  verified  for 
authenticity,  and  is  in  a  usable  format. 
Not  all  data  that  exist  in  raw  form  can 
or  should  be  included  in  stock 
assessments.  However,  NMFS  is  aware 
that  some  data  may  not  have  been 
included  in  the  stock  assessments 
because  they  were  unavailable  (e.g., 
copies  not  provided  to  NMFS,  not  in 
electronic  form,  etc.).  To  this  end, 
NMFS  intends  to  work  with  industry  to 
recover  missing  data  and  use  them,  if 
appropriate  and  practicable,  in  order  to 
increase  stock  assessment  accuracy  and 
precision. 

Comment  Quota  reductions  may 
increase,  not  decrease,  effective  fishing 
mortality  as  well  as  increase  regulatory 
discards  and  mortality  of  sharlu  that 
cannot  be  landed  during  a  closed 
season.  Thus  National  Standard  5, 
which  requires  that  "conservation  and 
management  measures  shall,  where 
practicable,  consider  efficiency  in  the 
utilization  of  fishery  resoiux»s,"  and 
National  Standard  9,  which  requires 
that  "conservation  and  management 
measures  shall,  to  the  extent  practicable, 
minimize  bycatch  and  to  the  extent  such 
bycatch  cannot  be  avoided,  minimize 
the  mortality  of  such  bycatch,"  will  be 
violated  as  the  shark  fishery  becomes 
increasingly  less  efficient  and  regulatory 
discards  increase. 

Response:  NMFS  believes  that  the 
large  coastal  shark  quota  reduction  will 
reduce  effiective  fishing  mortality, 
consistent  with  the  best  available 
scientific  information.  NMFS  has 
concluded  that  any  decrease  in 
efficiency  due  to  a  reduced  quota  is 
outweighed  by  the  benefits  of 
preventing  further  declines  while 
alternative  management  measures  are 
developed.  In  terms  of  increased 
regulatory  discards  and  the  associated 
mortality  of  sharks  during  a  closed 
season,  NMFS  does  not  believe  that 
maintaining  commercial  quota  levels 
above  sustainable  levels  in  order  to 
reduce  discards  is  consistent  with  the 
Magnuson-Stevens  Act.  Alternative 
fishing  methods  are  available  to  reduce 
the  unwanted  catch  of  sharks  (e.g.,  gear 
modifications  like  lighter  leaders, 
avoiding  inshore  pupping  and  nursery 
grounds  where  juvenile  sharks 
congregate,  checking  and  resetting  gear 
frequently  if  shark  catches  are  high,  etc.) 
that  could  reduce  regulatory  discards. 
At  this  time,  the  AA  does  not  have  the 
authority  to  create  a  bycatch  set-aside 
fit>m  the  commercial  quota  for  the 
Atlantic  shark  fishery.  However,  as  this 
final  rule  is  intended  to  be  effective 
until  an  FMP  amendment  can  be 
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developed,  NMFS  may  examine  the 
need  to  restructure  the  shark 
commercial  fishery  to  create  a  bycatch 
and  discard  set-aside  to  account  for  this 
source  of  mortality.  Finally,  NMFS  has 
proposed  regulations  to  address 
overcapitalization  of  the  shark 
commercial  fishery  through  a  limited 
access  proposal  that  is  intended  to  help 
reduce  derby  fishing  conditions  and 
thereby,  reduce  inefficiency  in  the  shark 
fishery  (61  FR  68202).  Some  preliminary 
comments  on  this  proposed  rule,  which 
would  include  creation  of  an  incidental 
permit  category,  also  call  for  an 
"incidental"  Quota  or  set-aside. 

Comment.  The  State  of  North  Carolina 
was  concerned  that  there  may  be  a 
conflict  with  National  Standards  4  and 
6.  The  state  also  requested  clarification 
of  National  Standard  10.  which  requires 
that  "Conservation  and  management 
measiues  shall,  to  the  extent  practicable, 
promote  the  safety  of  human  life  at  sea" 
as  it  relates  to  the  shortened  quota 
coinciding  with  the  state's  winter 
season. 

Response:  Regarding  National 
Standard  4,  the  FMP  established  an 
allocation  scheme  between  recreational 
and  commercial  catches,  and 
semiannual  commercial  quotas  allow  for 
two  fishing  seasons  with  equal  harvest 
allocations.  The  large  coastal  shark 
quota  reduction  reduces  the  quota 
equally  for  both  fishing  seasons  and  the 
recreational  bag  limits  are  reduced  to 
maintiiin  the  FMP's  allocation  scheme; 
therefore,  the  final  management 
measures  are  fair  and  equitable  to  all 
fishermen. 

NMFS'  action  is  consistent  with 
National  Standard  6.  NMFS  has 
examined  the  biological  and  socio- 
economic impacts  of  this  final  rule  in 
the  accomp>anying  Final  Environmental 
Assessment  and  Regulatory  Impact 
Review/Final  Regulatory  Flexibility 
Analysis.  National  Standard  6  requires 
flexibility  and  the  ability  to  address 
drciunstances  as  they  arise;  NMFS  is 
responding  to  the  most  recent  stock 
assessment  The  agency  did  account  for 
variations  and  contingencies  by 
reducing  the  large  coastal  commercial 
quota,  thereby  preventing  further 
decline  while  a  rebuilding  program  is 
developed.  Any  changed  circiunstances 
in  the  future  will  be  addressed  by 
NMFS,  in  consultation  with  the  AP. 

Regarding  National  Standard  10, 
NMFS'  analyses  indicate  that  the  winter 
shark  fishery  for  North  Carolina  ranges 
&om  October  through  December  and 
that  the  fishery  has  not  previously  been 
open  during  these  months  for  that  state. 
NMFS  is  aware  that  derby  fishing 
conditions  can  develop  when  quota 
reductions  are  proposed  and,  within  the 
constraints  of  regulatory  processes. 


NMFS  has  attempted  to  prevent  these 
conditions  from  developing.  For 
example,  NMFS  implemented  a  4,000  lb 
trip  limit  for  large  coastal  sharks  in  an 
attempt  to  slow  the  pace  of  the  fishery; 
this  trip  limit  is  currenUy  in  effect. 
However,  individuals  must  decide  for 
themselves  whether  or  not  it  is  safe  to 
fish,  and  NMFS  encourages  fishermen  to 
consider  safety  issues  first  and  foremost 
prior  to  making  the  decision  to 
participate  in  the  fishery. 

Comment  One  commercial 
fishermen's  association  commented  that 
NMFS  should  follow  through  on  the 
1994  SEW's  recommendation  to  protect 
pupping  eireas  and  juvenile  sharks, 
rather  than  halve  the  quota. 

Response:  NMFS  does  not  have 
regulatory  authority  over  inshore  waters 
where  most  shark  nursery/pupping 
areas  are  located;  however,  NMFS  has 
been  actively  working  with  the  coastal 
states  to  reach  agreement  on  cooperative 
efforts  to  protect  these  critical  nursery/ 
pupping  areas.  NMFS  has  greatiy 
accelerated  ongoing  research  to  develop 
a  nursery  ground  index  and  may  use  the 
information  from  these  research  efforts 
to  develop,  as  part  of  the  long-term 
rebuilding  plan,  management  measures 
with  states  to  close  specific  areas  to 
fishing  activity  when  gravid  females 
and/or  shark  pups  are  present  in  those 
areas. 

Comment.  One  commercial 
fishermen's  association  commented  that 
foreign  catches  of  large  coastal  and 
pelagic  sharks  must  be  quantified  and 
considered  in  order  for  stock 
assessments  to  include  complete  and 
accurate  data  and  be  in  compliance  with 
National  Standard  3,  which  states  that 
"to  the  extent  practicable,  an  individual 
stock  of  fish  shall  be  managed  as  a  unit 
throughout  its  range,  and  interrelated 
stocks  of  fish  shall  be  managed  as  a  unit 
or  in  close  coordination." 

Response:  NMFS  has  and  will 
continue  to  work  closely  with  fisheries 
scientists  and  managers  bom  AUantic 
coastal  states,  Canada,  and  Mexico  to 
assess  the  state  of  shared  stocks.  NMFS 
believes  that  international  cooperation 
and  management  of  shared  shark  stocks 
is  very  important  to  shark  conservation 
and  prevention  of  overfishing.  However. 
NMFS  believes  that  domestic  action  is 
needed  immediately  and  this  interim 
quota  reduction  is  a  risk-averse  action, 
based  on  the  best  scientific  data 
available,  to  protect  all  sharks  found  in 
U.S.  waters,  not  only  shared  stocks. 

Comment.  The  lack  of  a  rational 
rebuilding  schedule  shovdd  be 
addressed  before  severe,  short  term 
measures  are  implemented. 

Response:  NMFS  agrees  that  a 
rebuilding  schedule  needs  to  be 
developed  to  address  the  overfished 


status  of  large  coastal  sharks.  However, 
NMFS  disagrees  that  action  should 
await  a  rebuilding  schedule  to  be 
implemented  in  an  amendment  to  the 
shark  FMP.  The  rebuilding  plan 
ouUined  in  the  original  FMP  was 
determined  to  be  inadequate  to  achieve 
the  goal  of  rebuilding  the  large  costal 
shark  resource  to  a  level  consistent  with 
MSY  (60  FR  21468,  May  2, 1995).  The 
1996  SEW  final  report  indicates  that  a 
50  percent  reduction  in  effective  fishing 
mortality  should  stabilize  the  large 
coastal  shark  population  near  current 
levels.  This  action  is  intended  to  reduce 
the  probability  of  further  declines  as  the 
rebuilding  schedule  is  developed. 

Comment  NMFS  has  not  taken  into 
account  the  impacts  of  a  large  coastal 
shark  quota  reduction  on  shoreside 
entities,  which  are  primarily  small 
businesses.  Reducing  the  large  coastal 
shark  quota  will  ruin  the  domestic  shark 
meat  market  because  the  extended 
fishery  closures  and  market  gluts 
disallow  advanced  plaiuiing  required 
for  shark  meat  buyers  to  distribute  and 
advertise  the  product. 

Response:  NMFS  believes  that  most 
shoreside  entities  in  the  shark  fishery 
process  and  sell  wet  and/or  dry  shark 
fins.  Information  available  to  NMFS 
indicates  that  few  shoreside  entities 
deal  exclusively  in  domestic  shark  fins. 
Such  fin  dealera  import  the  majority  of 
fins  from  other  countries  and  then  re- 
export them  unprocessed  or  semi- 
processed  to  the  Asian  fin  market. 
Accordingly,  U.S.  shoreside  fin  dealers 
supplement  exports  with  domestic 
shark  fins  but  do  not  rely  on  the 
domestic  market.  Because  domestic 
shark  fins  make  up  a  very  small 
percentage  of  the  U.S.  fin  dealer 
product,  a  large  coasttil  shark  domestic 
quota  reduction  would  have  negligible 
impact  on  such  shoreside  entities  gross 
revenues. 

On  the  other  hand,  there  is  a  limited 
domestic  market  for  shark  meat  that 
could  be  negatively  impacted  by  a 
reduced  supply  of  product.  However, 
the  commercial  large  coastal  shark 
fishery  has  been  open  for  only  a  few 
months  each  year  such  that  shark  meat 
buyers  necessarily  have  diversified. 
Additionally,  shark  meat  is  not  a  high 
value  product  and  is  readily  substituted 
by  other  products.  Reducing  the  season, 
even  if  by  half,  should  not  have  a 
substantial  impact  because  of  the 
already  short  fishing  season,  low  value 
and  volume  of  shark  meat  processed, 
and  the  high  degree  of  diversity  in 
shoreside  operations.  In  consultation 
with  an  AP,  NMFS  may  develop  a 
market  analysis  for  the  shark  fin 
industry  which  may  include  an  estimate 


of  the  impacts  of  regulations  on 
processors  and  society. 

Comment.  Numerous  commentors 
were  concerned  that  the  final  rule  is 
inconsistent  with  National  Standard  2, 
which  states;  "Conservation  and 
management  measures  shall  be  based 
upon  the  best  available  scientific 
information  available."  Seyeral 
fishermen's  associations  questioned  the 
acctuBcy  and  reliability  of  the  1996 
SEW  Report,  and  stated  that  the  50% 
quota  reduction  was  not  a  mandate,  or 
even  a  recommendation  of,  the  SEW.  In 
addition,  some  commentors  contended 
that  the  SEW  Report  did  not  recommend 
a  50%  reduction  in  effective  fishing 
effort  through  a  50%  quota  reduction. 

Response:  The  1996  Report  of  the 
SEW  is  based  on  a  meeting  of  NMFS 
and  non-NMFS  scientists.  The  non- 
NMFS  scientists  included 
representatives  fiom  two  fishery 
management  councils,  two  states,  a 
fisheries  development  foundation, 
industry,  and  academia.  All  1996  SEW 
participants  were  given  the  opportimity 
to  comment  on  drafts  of  the  report. 
However,  the  final  report  was  written 
and  edited  by  NMFS  scientists  and  is 
not,  nor  was  ever  intended  to  be,  a 
consensus  document.  The  1996  SEW 
final  report  heavily  weighs  all  stock 
assessment  participants'  views  in  its 
conclusions  and  recommendations. 
While  different  interpretations  exist 
regarding  the  accuracy  and  impUcations 
of  the  stock  assessment  results,  the  1996 
SEW  final  report  represents  the  best 
scientific  data  available  to  NMFS.  The 
commercial  quota  reduction  is  a  risk- 
averse  action  to  ensure  that  allowable 
catch  levels  of  Atlantic  sharks  are 
consistent  with  the  best  available 
scientific  information  until  an  updated 
rebuilding  schedule  can  be  developed. 

Comment.  One  fishermen's 
association  commented  that  the  Shaik 
Op>erations  Team  (OT)  did  not  consent 
to  a  50%  quota  reduction,  and  claims 
that  NMFS  apparently  selectively 
consulted  outside  of  the  OT  meeting 
with  certain  OT  members  who  support 
dramatic  reductions,  which  may  violate 
the  Federal  Advisory  Committee  Act. 

Response:  In  the  proposed  rule  (61  FR 
67295,  December  20, 1996),  the 
statement  "Members  of  the  OT  were 
consulted  and  some  members  have  been 
instrumental  in  the  formulation  of  this 
proposed  rule;  •  •  •"  meant  that;  1) 
some  OT  members  agreed  with  the 
determination  of  the  SEW,  and  2)  NMFS 
scientists  who  are  also  OT  members 
have  been  and  will  continue  to  be 
routinely  consulted  on  an  ongoing  basis. 
NMFS  did  not  meet  with  non-NMFS  OT 
members  except  at  the  public  OT 
meeting  in  August  1996.  NMFS  agrees 


that  the  OT  did  not  reach  consensus 
regarding  a  commercial  quota  redtiction. 
The  final  action  is  being  taken 
independently  by  the  AA  under 
authority  of  the  frameWork  provisions  of 
the  FMP  because  no  consensus  was 
reached  by  the  OT  and  NMFS  has 
concluded  that  action  was  necessary. 
NMFS  did,  however,  take  into  accotmt 
the  various  opinions  raised  at  the  OT 
meeting. 

2.  Pelagic  Shark  Commercial  Quota 

NMFS  received  65  comments 
regarding  the  pelagic  shark  commercial 
quota  from  members  of  Congress, 
regional  fishery  management  councils, 
states,  conservation  organizations, 
scientific  organizations,  and  recreational 
fishing  associations.  Comment  NMFS 
should  maintain  the  current  commercial 
pelagic  shark  quota.  Pelagic  sharks  are 
determined  to  be  fully-fished  and  the 
commercial  quota,  which  was 
estabhshed  to  ensure  that  the  total 
allowable  catch  (TAC)  does  not  exceed 
a  level  that  would  preclude  maximum 
sustainable  yield  (MSY),  should  not  be 
adjusted  without  new  scientific  analyses 
and  information. 

Response:  NMFS  agrees. 

Comment.  NMFS  should  reduce  the 
pelagic  shark  commercial  quota  by  SO 
percent  because  the  quota  has  never 
been  reached. 

Response:  No  change  in  the 
commercial  quota  for  pelagic  sharks  was 
proposed  in  this  action.  No  new 
analyses  have  been  presented  upon 
which  to  modify  MSY  or  the  TAC  of 
p>elagic  sharks.  Accordingly,  the 
estimates  of  MSY  and  TAC  presented  in 
the  FMP  still  constitute  the  best 
available  scientific  information.  Until 
new  analyses  are  presented,  adjustments 
to  the  pelagic  shark  quota  are  not 
warranted.  NMFS  intends  to  amend  the 
FMP  to  address  the  overfished  status  of 
large  coastal  sharks.  At  that  time,  the 
pelagic  shark  quota  may  be  adjusted  if 
new  analyses  warrant  modifications. 

3.  Small  Coastal  Shark  Commercial 
Quota 

NMFS  received  numerous  comments 
regarding  the  small  coastal  shark 
commercial  quota  from  members  of 
Congress,  regional  fishery  management 
councils,  states,  conservation 
organizations,  scientific  organizations, 
and  recreational  fishing  associations. 
Several  commentors  support 
establishment  of  the  proposed 
commercial  quota  for  small  coastal 
sharks,  while  others  argued  that  no 
quota  was  justified  or  that  smaller 
commercial  quotas  for  small  coastal 
sharks  were  more  appropriate. 


Comment.  NMFS  should  implement  a 
commercial  quota  for  small  coastal 
sharks  to  prevent  large  increases  in 
fishing  pressure  that  may  result  from 
closure  of  other  fishery  resources. 

Response:  NMFS  agrees. 

Comment  NMFS  should  not 
implement  a  commercial  quota  for  small 
coastal  sharks  because  they  are  not 
considered  overfished  and  because  the 
proposed  quota  is  much  greater  than 
historical  landings. 

Response:  The  FMP  concluded  that 
small  coastal  sharks  were  fully  fished, 
meaning  that  fishing  mortality  levels 
should  not  increase  or  overfishing  may 
occur.  NMFS  believes  that  potential 
displacement  of  vessels  and  crews  from 
the  large  coastal  shark  fishery  into  other 
fisheries,  including  pelagic  and  small 
coastal  shark  fisheries,  may  result  in 
increased  fishing  mortality  on  small 
coastal  sharks.  NMFS  believes  that 
implementing  the  commercial  quota 
outlined  in  the  FMP  is  a  preventative 
measure  to  ensure  that  any  increases  in 
fishing  mortality  do  not  exceed 
allowable  levels. 

4.  Recreational  Bag  Limits 

NMFS  has  received  numerous 
comments  concerning  recreational  bag 
limits  from  members  of  Congress, 
regional  fishery  management  councils, 
states,  individual  scientists, 
conservation  organizations,  recreational 
fishing  associations,  one  fisheries 
development  foundation,  and  party/ 
charter  boat  owners. 

Comment.  Recreational  bag  limits 
should  be  reduced  as  they  are  currently 
excessively  high  and  promote  waste. 

Response:  NMFS  agrees,  with  one 
exception  noted  below. 

Comment.  Recreational  bag  limits 
should  not  be  reduced. 

Response:  The  1996  SEW  final  report 
determined  that  large  coastal  sharks 
continue  to  be  overfished  and  that  a  50 
percent  reduction  in  effiective  fishing 
mortality  should  stabilize  the  stock  at 
current  levels.  Based  on  this  report, 
which  constitutes  the  best  available 
scientific  information,  NMFS  believes 
that  the  bag  limits,  as  well  as  the 
commercial  quota,  should  be  reduced  to 
further  protect  and  conserve  the  stocks. 
Recreational  bag  limits  are  reduced 
within  the  current  allocation  scheme 
(established  in  the  FMP)  between 
commercial  and  recreational  fishing 
interests.  Without  a  reduction  in  the  bag 
Umit  equal  to  the  percentage  reduction 
in  the  commercial  quota,  the  positive 
benefits  of  a  reduction  in  effective 
fishing  mortality  in  the  commercial 
sector  may  be  negated  by  increased 
fishing  mortality  in  the  recreational 
sector. 
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Comment  Given  the  status  of  the 
small  coastal  stock  and  recent  landings, 
adding  this  group  into  an  aggregate  bag 
limit  is  overly  restrictive  and  unfair  to 
party/charterboats. 

Response:  The  rationale  for  adding 
the  small  coastal  sharks  into  an 
aggregate  bag  limit  is  the  significant, 
widespread  misidentification  of  sharks, 
especially  juvenile  large  coastal  sharks 
identified  as  small  coastal  sharks.  NMFS 
believes  that  adding  small  coastal  sharks 
to  a  species  aggregate  with  large  coastals 
will  reduce  fishing  mortality  on  large 
coastals  and  contribute  to  stock 
recovery.  However,  after  further  review 
of  landings  data  and  consultation  with 
NMFS  and  non-NMFS  scientists,  NMFS 
recognizes  that  an  additional  allowance 
for  Atlantic  sharpnose  sharks, 
Rhizoprionodon  termenovae,  would 
alleviate  some  of  the  impacts  on 
recreational  operations.  A  separate  bag 
limit  for  Atlantic  sharpnose  is  likely  to 
increase  fishing  mortality  on  this 
species  as  fishing  patterns  shift  away 
from  other  species.  However,  the  life 
history  of  this  species  and  stable 
population  trends  since  the  1970's 
despite  considerable  bycatch  mortality 
indicate  that  Atlantic  sharpnose  sharks 
will  not  be  negatively  impacted  by  a 
separate  bag  Hmit.  Accordingly,  NMFS 
is  changing  the  proposed  reduction  in 
bag  limits  (two  sharks  per  vessel  per 
trip)  to  the  following:  Two  sharks  per 
vessel  per  trip,  for  any  combination  of 
species  except  Atlantic  sharpnose 
sharks,  which  will  have  a  bag  limit  of 
two  fish  per  person  per  trip. 

Comment  Several  commentors  stated 
grouping  all  shark  speicies  into  one 
recreational  bag  limit  is  not  warranted 
given  the  status  of  pelagic  and  small 
coastal  sharks,  the  ease  of  differentiating 
pelagic  sharks  from  other  species,  and 
the  differences  in  the  fisheries. 

Response:  NMFS  agrees  that  species- 
specific  management  would  be  a 
preferred  means  of  managing  the  fishery 
given  sufficient  stock  assessment  data 
and  acciuacy  of  species  identification  in 
landings.  However,  as  stated  above, 
widespread  misidentification  of  sharks 
continues  to  be  a  problem  that  requires 
attention  because  of  the  overfished  large 
coastals.  Additionally.  NMFS  believes 
that  potential  displacement  of  vessels 
and  crews  from  the  large  coastal  shark 
fishery  into  other  fisheries,  including 
pelagic  and  small  coastal  shark 
fisheries,  warrants  adopting  a  single 
recreational  bag  limh  for  all  shark 
species  combined  with  the  exception  for 
Atlantic  sharpnose  sharks  as  stated 
above.  NMFS  agrees  that,  for  certain 
species  that  are  readily  identifiable. 
species-specific  management  measures 
may  be  possible  in  the  future.  NMFS  has 


accelerated  efforts  to  develop  a  useful 
shark  identification  manual  and  training 
for  fishermen. 

5.  Prohibited  Species 

Nimierous  members  of  Congress, 
regional  fishery  management  councils, 
states,  conservation  organizations, 
scientific  associations,  and  recreational 
fishing  associations  support  the  species 
prohibitions  whereas  other  recreational 
fishing  associations  oppose  the 
prohibitions.  Numerous  scientists 
expressed  their  concern  that  a 
prohibition  would  adversely  affect 
ongoing  research  into  these  five  species. 

Comment  Some  species  of  shancs  are 
especially  vulnerable  to 
overexploitation  and  extra  protection 
should  be  afforded  those  s{>ecies  in  the 
form  of  directed  fishery  closures  or 
prevention  of  fishery  development. 

Response:  NMFS  agrees  and  has 
determined  that  five  species  of  sharks 
that  are  highly  susceptible  to 
overfishing  should  be  excluded  from 
directed  fishing  to  prevent  overfishing 
and  to  prevent  development  of 
commercial  and/or  recreational 
fisheries.  The  whale  shark  [Rhincodon 
typus),  basking  shark  (Cetorhinus 
maximus),  sand  tiger  shark  (Odontaspis 
taurus),  bigeye  sand  tiger  shark 
[Odontaspis  noronhai),  and  white  shark 
(Carcharodon  carcharias),  are  removed 
from  the  large  coastal  species  group  and 
are  reclassified  as  prohibited  species. 
These  species  are  either  encountered 
very  rarely  in  commercial  shark 
fisheries  or  are  not  landed  because  they 
are  not  marketable.  Therefore,  this 
action  is  a  preventative  measure  to 
ensiu^  that  overfishing  of  these  species 
does  not  occur.  In  order  to  continue 
scientific  research  on  these  species, 
previously  issued  provisions  that  allow 
for  scientific  research  activity  and 
exempted  fishing  apply  (61  FR  26435, 
May  28,  1996). 

6.  White  Shark  Recreational  Catch-and- 
Release  Only  Fishery 

Numerous  members  of  Congress, 
regional  fishery  management  councils, 
states,  conservation  organizations, 
scientific  associations,  and  recreational 
fishing  associations  support  the 
proposed  prohibitions  on  directed 
fishing  for,  landing  of,  or  sale  of  white 
sharks.  Several  recreational  fishing 
associations  and  commercial 
fishermen's  associations  oppose  the 
prohibition.  One  conservation 
organization  commented  that  the  catch- 
and-release  program  may  cause 
increased  mortality.  Numerous 
scientists  expressed  concern  that  a 
prohibition  on  landing  would  adversely 
affect  ongoing  research  on  white  sharks. 


Comment  The  white  shark  is 
especially  vulnerable  to  overfishing  and 
since  no  directed  commercial  fishery 
exists  at  this  time,  prohibited  status 
should  be  afforded  this  species  to 
prevent  a  directed  fishery  from 
developing. 

Response:  NMFS  agrees.  The  white 
shark  is  relatively  rare  in  commercial 
landings  data  and  very  little  is  known 
of  its  reproductive  biology  and 
potential.  Some  evidence  suggests  that 
white  sharks  may  practice  uterine 
cannibalism,  like  sand  tiger  sharks,  and 
may  be  highly  susceptible  to 
overfishing.  NMFS  believes  that  the 
white  shark  deserves  sp»ecial  protection 
but  acknowledges  that  there  is,  in  parts 
of  their  range,  an  active  recreational 
fishery  for  the  white  shark.  Therefore, 
NMFS  removes  the  white  shark  from  the 
large  coastal  si>ecies  group,  making  it  a 
commercially  prohibited  species,  and 
restricts  fishing  for  white  sharks  to 
recreational  catch-and-release  only.  This 
action  will  prevent  a  directed  fishery 
from  developing,  thereby  preventing 
overfishing,  while  still  allouang 
traditional  recreational  fishing  to 
continue.  Similar  to  other  prohibitions, 
previously  issued  provisions  that  allow 
for  scientific  research  activity  and 
exempted  fishing  apply.  Additionally. 
NMFS  may  consider  tagging  and 
reporting  requirements  for  the  white 
shark  fishery  in  the  future.  Those 
fishermen  who  wish  to  tag  white  sharks 
are  encouraged  to  participate  in  a 
NMFS-approved  tag-and-release 
program.  Tags  may  be  obtained  from  the 
NMFS  Cooperative  Tagging  Program. 
Southeast  Fisheries  Science  Center,  75 
Virginia  Beach  Drive.  Miami,  FL,  33149, 
or  the  NMFS  APEX  Predator 
Investigation  Cooperative  Shark  Tagging 
Program,  28  Tarzwell  Drive, 
Narragansett,  RI,  02882. 

Comment:  Catch-and-release  fishing 
for  white  sharks  may  cause  increased 
mortality. 

Response:  NMFS  is  aware  that  there  is 
limited  information  regarding  post- 
release survival  for  white  sharks  and 
that  there  may  be  some  mortality 
associated  with  a  catch-and-release-only 
fishery.  However,  it  is  unlikely  that 
mortality  would  increase  from  this 
action  because  all  recreationally  caught 
white  sharks  will  be  required  to  be 
released,  whereas  not  all  are  released 
now.  Therefore,  even  with  some  post- 
release mortality,  the  increased  release 
rate  should  decrease  mortality  overall. 

7.  Prohibition  on  Filleting  at  Sea 

NMFS  received  general  sup{}ort  for 
the  prohibition  on  filleting  sharks  prior 
to  landing;  however,  the  Office  of 
Advocacy  of  the  U.S.  Small  Business 


Administration  (SBA)  commented  that 
costs  would  increase. 

Comment:  Prohibiting  filleting  at  sea 
will  increase  costs  to  vessel  owner/ 
operators  because  they  will  be  required 
to  fillet  only  once  in  port.  Currently, 
they  are  allowed  to  fillet  sharks  while 
steaming  into  port,  which  saves 
processing  time  and  reduces  labor  costs. 

Response:  NMFS  recognizes  that  costs 
will  likely  increase  somewhat  but 
believes  that  the  benefits  of  increased 
species-specific  identification  and 
verification  greatly  outweigh  those 
costs.  NMFS  believes  that  the 
prohibition  is  necessary  to  aid  in 
identification  of  landings  by  dealers 
who  must  report  by  species. 
Additionally,  NMFS  believes  that  many 
fishermen  currently  aUow  processors  to 
fillet  their  sharks  such  that  any  increase 
in  costs  for  the  fleet  would  be 
minimized.  NMFS  adopts  this 
prohibition  without  change.  Sharks 
must  be  landed  and  brought  to  the  point 
of  first  landing  with  the  flesh  attached 
and  the  spinal  column  present. 
Fishermen  may  remove  the  head  and 
fins  and  eviscerate  the  catch. 

8.  Species-Specific  Identification 
Requirement 

NMFS  generally  received  support  that 
requiring  species-specific  identification 
of  all  sheuks  landed  will  improve 
management.  Numerous  dealers  and 
commercial  and  recreational  fishermen 
requested  information  on  identification 
of  sharks. 

9.  Other  comments. 

Comment  Several  commercial  shark 
fishermen,  persons  involved  in  shark 
processing,  commercial  fishermen's 
associations,  and  one  legal 
representative  of  shark  fishery  interests 
commented  that  NMFS'  determination 
of  no  significant  economic  impact  was 
flawed  and  vastly  underestimated  the 
impact  of  a  50  percent  quota  reduction 
on  all  shark  fishermen.  In  addition,  the 
SBA  issued  a  letter  to  NMFS  indicating 
their  disagreement  with  the 
determination.  The  SBA  stated  that 
met,  if  not  all,  shark  fishermen  are 
small  businesses  that  would  suffer  a 
directly  corresponding  reduction  in 
gross  revenue  from  a  large  coastal  shark 
quota  reduction. 

Response:  No  evidence  is  available  to 
NMFS  to  support  the  assumption  that 
there  exists  a  directed  fishery  for  sharks 
that  consists  exclusively  of  si>ecialist 
shark  fishermen  who  do  not  harvest  any 
other  species  of  fish.  NMFS'  {>ermit 
database  indicates  that  97.7  percent  of 
shark  fishers  hold  permits  for  other 
commercial  fishing  permits  from  the 
Southeast  Regional  Permit  Office 


(SERO),  which  further  supports  the 
multi-species  nature  of  the  fleet.  Even 
so,  the  2.4  percent  who  do  not  hold 
other  SERO  permits  might  hold  permits 
from  other  offices  (e.g.,  Atlantic  times) 
or  may  not  be  active  in  the  shark 
fishery,  although  no  integrated  database 
exists  for  cross-comparison.  Since 
vessels  habitually  switch  to  other 
fisheries  as  part  of  the  multi-species 
nature  of  the  fleet,  reduction  of  the  time 
spent  in  the  shark  fishery  will  not  affect 
switching  cost;  switching  still  occurs 
once  or  twice  a  year.  In  addition,  since 
implementation  of  the  FMP  in  1993,  the 
fishery  has  only  been  open  for  a  short 
f>eriod  of  time  annually  and  NMFS 
believes  that  few,  if  any,  fishermen  are 
exclusively  dependent  upon  income 
fix>m  the  large  coastal  shark  fishery. 
Therefore,  alternative  sources  of  income 
have  been  necessary,  either  bom  other 
fisheries  or  other  occupations.  While 
NMFS  agrees  with  SBA  that  most  shark 
vessels  are  considered  small  businesses, 
SBA  incorrectly  assumes  that  a 
reduction  in  large  coastal  shark  quotas 
will  lead  to  a  directly  corresponding 
reduction  in  gross  ex-vessel  revenues  of 
fishermen. 

Comment  The  State  of  Florida  and 
two  conservation  organizations 
requested  that  NMFS  prohibit  the 
landing  of  additional  species,  namely 
certain  rays  and  sawfish. 

Response:  NMFS  may  investigate  the 
need  for  affording  protection  to 
additional  species  not  currently 
included  in  the  management  unit. 
Adjustment  of  the  management  imit  to 
include  additional  species  would 
require  an  FMP  amendment. 

Comment  The  State  of  Georgia 
requested  that  NMFS  place  additional 
restrictions  on  the  use  of  gillnets  in  the 
shark  fishery. 

Response:  Gear  restrictions  are  not 
ciurently  within  the  scope  of  the 
homework  authority  under  the  FMP. 
NMFS  intends  to  amend  the  FMP  to 
address  alternative  management 
measures  and,  at  that  time,  may 
examine  the  possibility  of  gear 
restrictions. 

Comment  Numerous  conso-vation 
organizations  and  individuals  suggested 
a  100  lb.  minimum  size  for  mako  sharks. 

Response:  NMFS  has  previously 
considered  a  minimum  size  for  mako 
sharks.  A  minimimi  size  for  mako 
sharks  was  rejected  in  the  FMP  because 
of  inadequate  supporting  biological 
information.  No  new  analyses  have  been 
presented  to  indicate  a  modification  of 
the  ciurent  management  for  mako 
sharks  is  warranted.  NMFS  may  address 
possible  use  of  minimum  sizes  for  this 
and  other  species  as  part  of  the  long- 
term  rebuilding  plan. 


Comment:  Two  conservation 
organizations  commented  that  quota 
overruns  should  be  subtracted  from  the 
following  years'  quotas. 

Response:  This  is  not  ciurently  within 
the  authority  of  the  FMP.  Current 
regulations  allow  for  the  adjustment 
between  quota  periods  within  a  single 
year.  NMFS  may  investigate  the  newl  for 
adjusting  quotas  fiom  year  to  year 
during  the  FMP  amendment  process. 

Comment:  One  fishermen's 
association  commented  that  NMFS  must 
not  implement  retroactive  quota 
reductions. 

Response:  This  is  not  a  retroactive 
quota  reduction.  The  proposed  rule  was 
published  on  December  20. 1996.  The 
fishing  year  for  the  Atlantic  shark 
fishery  began  on  January  1, 1997,  and 
the  fishery  has  been  ongoing  while 
NMFS  has  considered  comments  on  the 
proposed  rule.  While  this  action  affects 
all  landings  beginning  January  1, 1997, 
it  is  reasonable  because  quotas  have 
been  in  place  since  1993  and  fishery 
participants  are  cognizant  of  aimual 
quota  adjustments.  Additionally,  NMFS 
believes  that  any  delay  in  the 
implementation  of  the  effective  date  of 
this  action  will  result  in  the  quota  being 
exceeded  for  the  first  season  and 
possibly  for  the  second  season. 

Other  Issues:  NMFS  was  provided 
with  additional  data  and  analyses  from 
a  fishermen's  association  for  further 
consideration.  The  submitted  data 
include  species  composition,  nominal 
catch  rate,  and  standardized  abundance 
index  information  from  research  surveys 
conducted  by  the  Bureau  of  Commercial 
Fisheries  (the  precursor  to  NMFS).  the 
Woods  Hole  Ok^anographic  Institute, 
and  NMFS  during  the  period  1957- 
1996.  No  conclusions  were  presented 
about  the  status  of  sharks.  Further,  this 
information  has  not  been  reviewed  or 
analysed  by  any  other  scientists  so  the 
scientific  reliability  of  the  approaches 
taken  to  developing  the  depicted  trends 
in  catch  rates  is  unknown.  Therefore,  it 
is  inappropriate  to  use  the  statistics 
presented  to  modify  the  conclusions 
made  in  the  1996  SEW  final  report  until 
such  analyses  are  conducted.  The 
commentor  concludes  that  the  analysis 
presented  raises  questions  about  the 
reliability  of  the  large  coastal  shark 
stock  declines  developed  in  the  1996 
stock  assessment.  However,  the 
information  depicted  for  the 
standardized  abundance  index  for 
combined  catches  of  sandbar,  dusky, 
silky,  and  blacktip  sharks  caught  in  the 
western  North  Atlantic  Ocean  indicates 
a  decline  of  about  80  percent  from 
1986-1996,  with  each  year's  abundance 
index  being  less  than  the  previous  year's 
abundance  index,  except  in  1992  and 
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1994.  While  these  data  may  raise 
questions  about  the  magnitude  of 
declines  in  shark  populations,  as 
estimated  by  the  1996  SEW  final  report, 
they  do  indicate,  consistent  with  the 
1996  SEW  final  report,  a  substantial 
decline.  Indeed,  they  may  represent  an 
even  greater  decline  than  that  presented 
in  the  1996  SEW  final  report.  In  any 
event,  NMFS  has  concluded  that  they 
are  not  sufficient  to  justify  allowing  the 
fishery  to  continue  without  the 
recommended  reduction  in  efTective 
fishing  mortality.  The  data  presented 
appcuenUy  warrant  fiulher  assessment 
by  the  scientific  community  and  should 
be  examined  for  possible  additional 
modification  to  futuire  conunercial 
quotas  by  the  scientific  community. 

Changes  From  the  Proposed  Rule 

Recreational  Bag  Limits 

Based  on  public  comments,  one 
management  measure  has  been  changed. 
NMFS  has  determined  that  a  separate 
bag  limit  for  Atiantic  sharpnose  sharks 
is  warranted  for  the  reason  ouUined 
above.  Therefore,  the  recreational  bag 
limit  is  as  follows:  2  sharks  per  vessel 
per  trip,  for  any  combination  of  species 
except  Atlantic  sharpnose  sharks,  which 
will  have  a  bag  limit  of  2  fish  per  person 
per  trip. 

White  shark  recreational  fishery 

NMFS  has  changed  tag-and-release  to 
catch-and-release-only  recreational 
fishing  for  the  white  shark.  NMFS 
intends  to  submit  for  OMB  approval  a 
new  coUection-of-information  reporting 
requirement  to  require  that  recreational 
fishing  for  white  sharks  operate  under  a 
tag-and-release-only  program. 

Classification 

The  AA  has  determined  that  this  rule 
is  necessary  for  the  conservation  and 
management  of  shark  resources  in  the 
Atiantic  Ocean  and  is  consistent  with 
the  national  standards  and  other 
provisions  of  the  Magnuson-Stevens  Act 
and  other  applicable  law.  This  rule  has 
been  determined  to  be  not  significant  for 
purposes  of  E.O.  1 2866.  Copies  of  the 
EA/RIR/FRFA  are  available  (see 
AOORESSC8).  The  EA/RIR/FRFA,  in 
combination  with  the  SEW  Report, 
constitutes  the  annual  SAFE  Report. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  at  the 
proposed  rule  stage  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  that  the  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  No  Initial  Regulatory  Flexibility 
Analysis  was  prepared.  Ehiring  the 
comment  period,  NMFS  received 


comments  from  the  public  and  SEA  that 
indicated  that  the  proposed  rule  may 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
NMFS,  in  response  to  the  issues  raised 
during  the  comment  period,  prepared  a 
Final  Regulatory  Flexibility  Analysis 
(FRF A)  to  ensure  a  thorough  analysis  of 
the  impacts. 

In  summary,  given  the  multispecies 
and  multigear  nature  of  the  commercial 
shark  fishery  and  the  existing 
management  regulations  that  control  the 
harvest  of  sharks,  few  additional  costs 
are  expected  to  be  inciured  by  reducing 
the  size  of  the  directed  shark  fishery 
quota.  At  present,  the  shark  fishery  for 
large  coastal  species  lasts  only  a  few 
months  twice  a  year  and  most,  if  not  all. 
participants  have  already  had  to 
diversify  into  other  fisheries  to  maintain 
their  financial  viability.  Evidence 
available  to  NMFS  indicates  that  it  is 
highly  unlikely  that  vessel  operators 
could  survive  a  fishery  that  lasts  a  total 
of  less  than  four  months  a  year  without 
alternative  sources  of  income,  either 
from  other  fisheries  or  other 
occupations.  In  addition,  the  permit 
database  indicates  that  97.7  percent  of 
permitted  shark  fishers  hold  other 
fishing  permits  from  the  Southeast 
Regional  Permit  Office  (SERO).  Even  so, 
the  2.4  percent  who  do  not  hold  other 
SERO  permits  might  hold  permits  from 
other  offices  (e.g.  Atiantic  tunas)  or  may 
not  participate  in  the  Atlantic  shark 
fishery.  NMFS  estimates  that  a  directed 
shark  fisher  would  earn  at  most  $26,426 
in  gross  revenues  -  not  income  -  from 
the  large  coastal  shark  fishery  alone. 
These  revenues  would  be  supplemented 
by  income  from  fishing  on  other 
Atlantic  sharks  and  other  species  such 
as  tunas  and  swordfish.  Additionally, 
nearly  all  Atiantic  shark  fishers  operate 
in  the  multisf)ecies  longline  fishery 
where  gear  requirements  are 
substantially  similar  and  require  only  a 
modification  to  fish  at  different  depths. 
Since  vessels  habitually  access  other 
fisheries,  reduction  of  the  time  spent  in 
the  shark  fishery  will  not  affect 
switching  cost;  the  switching  still 
occurs  once  or  twice  a  year. 
Accordingly,  a  reduction  in  large  coastal 
shark  quotas  is  highly  unlikely  to  lead 
to  a  directiy-corresponding  reduction  in 
gross  ex-vessel  revenues  of  fishers.  The 
result  is  that  a  reduction  in  quota 
should  have  relatively  little  impact  on 
commercial  shark  fishing  firms  since  the 
season,  even  if  cut  by  more  than  half, 
would  not  adversely  impact  other 
harvesting  operations  that  take  up  the 
majorify  of  the  fishing  season. 

Additionally,  nearly  all  Atiantic  shark 
commercial  fishers  operate  in  the 
multispecies  longline  fishery  where  gear 


requirements  are  substantially  similar 
and  require  only  a  modification  to  fish 
at  different  depths.  Since  vessels 
habitually  access  other  fisheries, 
reduction  of  the  time  spent  in  the  shark 
fishery  will  not  affect  switching  cost; 
the  switching  still  occtu^  once  or  twice 
a  year.  Estimates  of  additional  cost  to 
access  other  fisheries  are  therefore 
exi>ected  to  be  minimal.  The  fact 
remains  that  most  shark  fishermen  are 
longline  operators  and  that  longlines  are 
used  to  taj^et  Atiantic  tunas,  swordfish. 
and  other  sharks  as  well.  The  other 
Atiantic  sharks,  i.e.  small  coastals  and 
pelagic  sharks,  are  subject  to  quotas 
which  are  higher  than  historical  catch 
levels  (the  pelagic  shark  fishery  has 
never  been  closed).  It  should  also  be 
noted  that,  the  ciurent  trip  limit  for 
large  coastal  sharks  is  designed,  in  part, 
to  mitigate  the  impact  of  restrictive 
quotas  on  the  industry.  Trip  limits  help 
to  extend  the  season,  minimize  market 
glut,  and  thereby  maintain  higher 
prices. 

NMFS  notes  that  the  Atiantic  tunas 
fishery  is  open  access,  and  that  with  the 
exception  of  bluefin  tuna,  Atiantic  tunas 
are  not  subject  to  quotas.  The  Atiantic 
swordfish  fishery  is  currentiy  open 
access  and  subject  to  a  quota,  although 
the  fishery  has  not  been  closed  since  the 
fall  of  1995.  There  is  a  proposal  being 
developed  to  limit  access  to  the 
swordfish  fishery,  however  any  current 
participant  with  a  history  of  swordfish 
catch  will  be  allowed  to  land  and  sell 
swordfish  under  the  rule  as  proposed. 
Therefore,  displaced  fishers  could 
transfer  effort,  to  the  Atiantic  tima,  reef 
fish,  or  coastal  pelagic  fisheries  for  king 
and  Spanish  mackerel,  and  potentially 
to  Atlantic  swordfish  if  previous 
participation  can  be  documented. 

The  recreational  shark  fisheries  are 
exploited  primarily  by  private  boat, 
charter  boat,  and  head  boat  based  fishers 
although  some  shore  based  fishers  are 
active  in  the  fishery  in  the  Florida  Keys. 
The  restriction  of  2  shark  per  vessel  per 
day  could  reduce  consumer  surplus 
generated  by  a  directed  recreational 
shark  fishing  trip.  However,  the  costs  of 
reducing  the  landings  rate  should  be 
mitigated  by  the  2  Atiantic  sharpnose 
per  person  p)er  trip  exception  as  well  as 
alternative  directed  recreational  fishing 
trips  for  other  fish  species  and  by  catch- 
and-release  fishing.  In  addition,  the 
state  territorial  seas  should  remain  open 
subject  to  their  respective  landings 
regulations.  This  could  cause  a 
reallocation  of  effort  bora  offshore 
waters  to  nearshore  waters  which  could 
increase  fishing  pressure  on  juvenile 
stocks.  However,  major  changes  in  net 
benefits  are  not  expected  for 
recreational  fishers. 
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The  prohibition  of  fiohing  for,  landing 
or  sale  of  whale,  basking,  sand  tiger,  and 
bigeye  sand  tiger  sharks  will  not 
adversely  affect  gross  revenue  because 
whale,  basking,  and  bigeye  sand  tiger 
sharks  are  only  incidentally 
encountered  in  commercial  fisheries 
and  sand  tiger  sharks  are  not  a 
marketable  species  at  this  time.  The 
prohibition  of  fishing  for,  landing  or 
sale  of  white  sharks  will  not  adversely 
affect  gross  revenue  because  they  are 
only  incidentally  encoimtered  in  the 
conunercial  fishery.  Requiring  the 
recreational  white  shark  fishery  to 
operate  under  a  catch-and-release-only 
program  may  reduce  the  willingness  of 
recreational  anglers  to  pay  for  a  fishing 
trip.  The  prohibition  on  filleting  of 
sharks  at  sea  will  have  litUe  economic 
impact  but  will  increase  costs  to 
operators  through  increased  labor  to 
fillet  carcasses  once  in  port 

In  response  to  comments,  NMFS  did 
modify  the  recreational  bag  limits  to 
allow  additional  limits  for  Atiantic 
sharpnose  sharks.  It  was  determined 
that  providing  this  additional  allowance 
would  alleviate  some  of  the  impacts  on 
recreational  operations  while  not 
negatively  impacting  the  resource. 
NMFS  is  aware  that  there  may  be 
alternative  actions  that  could  stabilize 
or  improve  the  population  status  of 
sharks.  However,  the  1996  SEW  final 
report  indicated  the  need  for  immediate 
reductions  in  effective  fishing  mortality. 
Alternative  actions,  such  as  minimnin 
sizes  and/or  nursery  and  pupping  area 
closiues,  were  recommended  in  general 
by  the  1996  SEW  as  mechanisms  to 
implement  the  immediate  reductions  in 
effective  fishing  mortality  required. 
However,  specific  area  closures  or 
minimum  sizes  were  not  examined. 
Further,  implementation  of  such 
alternative  actions  would  require  more 
scientific  analyses  and  coordination 
with  Atlantic  states  and  regional  fishery 
management  councils,  which  would 
delay  the  implementation  of  fishing 
mortalify  reductions  beyond  the 
recommendation  of  immediate  action. 
However,  NMFS,  consistent  with  recent 
requirements  of  the  Magnuson-Stevens 
Act,  is  establishing  an  advisory  panel 
that  will  consider  these  alternatives  and 
others  that  could  be  less  burdensome 
and  could  achieve  the  appropriate  levels 
of  fishing  mortalify  necessary  to  rebuild 
the  shark  resource  in  the  context  of  the 
FMP. 

Further,  under  5  U.S.C  §  553(d)(3). 
NMFS  has  determined  that  there  is  good 
cause  to  waive  the  30-day  delay  in 
effective  date  as  such  a  delay  would  be 
contrary  to  the  public  interest. 
Preliminary  commertual  l«nrfing« 
estimates  indicate  that  as  of  March  15, 


1997,  approximately  740  metric  tons 
dressed  weight  of  luge  coastal  sharks 
had  been  taken,  which  is  115  percent  of 
the  first  semiannual  quota  of  642  metric 
tons  dressed  %veight  If  this  harvest  rate 
continues,  it  is  possible  that  a 
significant  portion  or  the  entire  first 
semiannual  quota  might  be  taken  prior 
to  the  effective  date  of  this  action,  if 
delayed.  Fuirther,  the  second 
semiannual  quota  would  have  to  be 
decreased  by  the  overage  in  the  first 
semiannual  quota,  and  this  could 
adversely  affect  the  northern  states  if 
that  overage  is  significant.  If  this 
authorify  results  in  a  closure  action  for 
the  large  coastkl  shark  fishery,  NMFS 
has  the  abilify  to  rapidly  communicate 
the  closure  to  fishery  participants 
through  its  FAX  network  or  NOAA 
weather  radio.  To  the  extent  practicable, 
advance  notice  of  such  closure  will  be 
provided. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to.  nor  shall  any  person  be  subject  to  a 
penalfy  for  failure  to  comply  with,  a 
coUection-of-information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

This  rule  contains  no  new  collection 
of  information  that  may  be  subject  to  the 
Paperwork  Reduction  Act  but  refers  to 
requirements  that  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  Control  Number  0648- 
0016,  0648-0013,  0648-0205,  064ft- 
0229,  and  0646-0306.  NMFS  intends  to 
submit  a  tagging  reporting  requirement 
to  OMB  for  approval. 

The  prohibitions  section  has  been 
reordered  to  group  similar  or  associated 
prohibitions.  In  addition,  paragraphs  are 
now  designated  by  numbers  for  the 
purposes  of  clarification. 

List  of  Subjects  in  SO  CFR  Part  678 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

-    Dated:  April  1, 1997. 
RoUand  A.  Schmitloi. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  678  is  amended 
as  follows: 

PART  678— ATLANTIC  SHARKS 

1.  The  authorify  citation  for  part  678 
continues  to  read  as  follows: 

Aothority:  16  U.S.C  1801  et  seq. 

2.  In  §678.2,  the  definitions  for 
"Dress",  "Eviscerate",  and  "Fillet"  are 
added;  and  the  definition  for 
"Management  Unit"  is  amended  by 


removing  under  paragraph  (1),  "Basking 
sharks— Cetorhinidae",  "Basking  shark, 
Cetorhinus  maximus";  "Sand  tiger 
sharks — Odontaspididae",  "Bigeye  sand 
tiger,  Odontaspis  nmonhaf' ,  "Sand 
tiger,  Odontaspis  taurui"  and  "Whale 
sharks— Rhincodontidae",  "Whale 
shark,  Rhincodon  typui",  and  by  adding 
a  new  paragraph  (4)  to  read  as  follows: 

{678^    OeflnWons 

•  •        •        •        • 

Dress  means  to  remove  head,  viscera, 
and  fins,  but  does  not  include  removal 
of  the  backbone,  halving,  quartering,  or 
otherwise  further  reducing  the  carcass. 

*  •        •        •        • 

Eviscerate  means  removal  of  the 
alimentary  organs  only. 

Fillet  means  to  remove  slices  of  fish 
flesh,  of  irregular  size  and  shape,  from 
the  carcass  by  cuts  made  parallel  to  the 
backbone. 


Management  Unit  *  *  * 
(4)  Prohibited  species: 
Basking  sharks  -  Cetorhinidae 
Basking  shark  -  Cetoiiiinidae 

maximus 
Mackerel  sharics  -  Lamnidae 
White  shark  -  Carcharodon  carcharias 
Sand  tiger  sharks  -  Odontaspididae 
Bigeye  sand  tiger  -  Odontaspis 

noronhai 
Sand  tiger  -  Odontaspis  taurus 
Whale  sharks  -  Rhincodontidae 
Whale  shark  -  Rhinaxion  typus 


%VnJS    [Amsndwf] 

3.  In  §678.5,  in  paragraph  (b)(l)(ivKA) 
and  (B)  after  "market  category"  add  ". 
and  species,". 

4.  Section  678.7  is  revised  to  read  as 
follows: 

1678.7    Prohi)Wons. 

(a)  In  addition  to  the  general 
prohibitions  specified  in  §  620.7  of  this 
chapter,  and  except  as  permitted  under 
§  678.29,  it  is  imlawful  for  any  person 
to  do  any  of  the  following: 

(1)  Fish  for.  purchase,  trade,  barter,  or 
possess  or  attempt  to  fish  for.  purchase, 
trade,  barter,  or  possess  the  following 
prohibited  species: 

Basking  sharks-Cetorhinidae 
Basking  shark.  Cetorhinus  maximus 
Mackerel  sharks-Lamnidae 
White  sharks-CorcAa/Todon  carcharias 
Sand  tiger  sharks-Odontaspididae 
Bigeye  sand  tiger,  Odontaspis 
noronhai 
Sand  tiger  sheirk,  Odontaspis  taurus 
Whale  sharks-Rhincodontidae 
Whale  shark,  Rhincodon  typus 

(2)  Sell  shark  from  the  management 
unit  or  be  exempt  from  the  bag  limits 
without  a  vessel  permit  as  specified  in 
§  678.4(a)(1). 


I 


16656  Federal  Register  /  Vol.  62,  No.  66  /  Monday,  April  7.  1997  /  Rules  and  Regulations 


(3)  Purchase,  trade,  or  barter,  or 
attempt  to  purchase,  trade,  or  barter,  a 
shark  from  the  management  unit 
without  an  annual  dealer  permit,  as 
specified  in  §  678.4(a)(2). 

(4)  Falsify  information  required  in 

§  678.4(b)  and  (c)  on  an  application  for 
a  permit. 

(5)  Fail  to  display  a  permit,  as 
specified  in  §  678.4(h). 

(6)  Falsify  or  fail  to  provide 
information  required  to  be  maintained, 
submitted,  or  reported,  as  specified  in 
§678.5. 

(7)  Fail  to  make  a  shark  available  for 
inspection  or  provide  data  on  catch  and 
eCFort,  as  required  by  §  678.5(d). 

(8)  Falsify  or  fail  to  display  and 
maintain  vessel  identification,  as 
required  by  §  678.6. 

(9)  Falsify  or  fail  to  provide  requested 
information  regarding  a  vessel's  trip,  as 
specified  in  §  678.10(a). 

(10)  Fail  to  embark  an  observer  on  a 
trip  when  selected,  as  specified  in 

§  678.10(b). 

(11)  Assault,  resist,  oppose,  impede, 
harass,  intimidate,  or  interfere  with  a 
NMFS-approved  observer  aboard  a 
vessel  or  prohibit  or  bar  by  command, 
impediment,  threat,  coercion,  or  refusal 
of  reasonable  assistance,  an  observer 
from  conducting  his/her  duties  aboard  a 
vessel. 

(12)  Fail  to  provide  an  observer  with 
the  required  food,  accommodations, 
access,  and  assistance,  as  s{}ecified  in 
§  678.10(c). 

(13)  Remove  the  fins  from  a  shark  and 
discard  the  remainder,  as  specified  in 
§678.22  (a)(1). 

(14)  Possess  shark  fins,  carcasses,  or 
parts  on  board,  or  offload  shark  fins 
from,  a  fishing  vessel,  except  as 
specified  in  §  678.22,  or  possess  shark 
carcasses  or  parts  on  board,  or  offload 
shark  fins,  carcasses,  or  parts  from,  a 
vessel,  except  as  specified  in 
§678.22(a)(2)and(3). 

(15)  Fail  to  release  a  shark  that  will 
not  be  retained  in  the  manner  specified 
in  1678.22(b). 

(16)  Land,  or  possess  on  any  trip, 
shark  in  excess  of  the  vessel  trip  limit, 
as  specified  in  §  678.22(c)(1). 

(17)  Transfer  a  shark  at  sea,  as 
specified  in  §§  678.22(c)(2)  and 
678.23(e). 

(18)  Fillet  a  shark  at  sea,  as  specified 
in  §  678.22(d).  except  that  sharks  may  be 
eviscerated  and  the  head  and  fins  may 
be  removed. 

(19)  Exceed  the  bag  limits,  as 
specified  in  §  678.23  (a)  through  (c),  or 
operate  a  vessel  with  a  shark  on  board 
in  excess  of  the  bag  limits,  as  specified 
in  §  678.23(d). 

(20)  Sell,  trade,  or  barter,  or  attempt 
to  sell,  trade,  or  barter,  a  shark  harvested 
in  the  EEZ,  except  as  an  owner  or 
operator  of  a  vessel  with  a  permit,  as 


specified  in  §  678.25(a),  or  sell,  trade,  or 
barter,  or  attempt  to  sell,  trade  or  barter, 
a  shark  from  the  management  unit, 
except  as  an  owner  or  operator  of  a 
vessel  with  a  permit,  as  specified  in 
§678.26. 

(21)  Purchase,  trade,  or  barter,  or 
attempt  to  purchase,  trade  or  barter, 
shark  meat  or  fins  from  the  management 
unit  from  an  owner  or  operator  of  a 
vessel  that  does  not  possess  a  vessel 
permit,  as  specified  in  §  678.26(b);  or 
sell,  trade,  or  barter,  or  attempt  to  sell, 
trade,  or  barter,  a  shark  from  the 
management  unit,  except  to  a  permitted 
dealer,  as  specified  in  §  678.26(d). 

(22)  Sell,  purchase,  trade,  or  barter,  or 
attempt  to  sell,  purchase,  trade,  or 
barter,  shark  fins  that  are 
disproportionate  to  the  weight  of 
carcasses  landed,  as  specified  in 

§  678.26(c). 

(23)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation, 
search,  seiziue,  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Magnuson-Stevens 
Act. 

(24)  During  a  closure  for  a  shark 
species  group,  retain  a  shark  of  that 
species  group  on  board  a  vessel  that  has 
been  issued  a  permit  under  §  678.4, 
except  as  provided  in  §  678.24(a),  or 
sell,  purchase,  trade,  or  barter  or  attempt 
to  sell,  purchase,  trade,  or  b€uter  a  shark 
of  that  species  group,  as  specified  in 
§678.24. 

(25)  Fish  for  sharks  with  a  drift  gillnet 
that  is  2.5  km  or  more  in  length  or 
possess  a  shark  aboard  a  vessel 
possessing  such  drift  gillnet,  as 
specified  in  §678.21. 

(b)  [Reserved] 

5.  In  §  678.22,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§678.22    Harvest  limitations. 

*  ft         •         •         • 

(d)  Filleting.  (1)  A  shark  boxn  any  of 
the  three  management  units  that  is 
possessed  in  the  EEZ,  or  harvested  by  a 
vessel  that  has  been  issued  a  permit 
pursuant  to  §  678.4,  may  not  be  filleted 
at  sea.  Sharks  may  be  eviscerated  and 
the  head  and  fins  may  be  removed. 

6.  In  §678.23,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§678.23    Bag  limns. 

*  *        *        ft        ft 

(b)  Large  coastal,  small  coastal  and 
pelagic  species,  combined — 2  per  vessel 
per  trip. 

(c)  Atlantic  sharpnose  shark — 2  per 
person  per  trip. 

7.  In  §  678.24,  paragraph  (b)  is  revised 
to  read  as  follows: 

§678.24    Commsrciai  quotas. 


(b)  Semiannual.  The  following 
conunercial  quotas  apply: 

(1)  For  the  period  January  1  through 
June  30: 

(i)  Large  coastal  species — 642  metric 
tons,  dressed  weight. 

(ii)  Small  coastal  species — 880  metric 
tons,  dressed  weight. 

(iii)  Pelagic  si^ies~290  metric  tons, 
dressed  weight. 

(2)  For  the  period  July  1  through 
December  31: 

(i)  Large  coastal  species — 642  metric 
tons,  dressed  weight. 

(ii)  Small  coastal  species^-880  metric 
tons,  dressed  weight. 

(iii)  Pelagic  species — 290  metric  tons, 
dressed  weight. 
ft        ft        ft        ft        ft 

8.  Section  678.29  is  added  to  read  as 
follows: 

§  678.29    Catch-and-release  program. 

(a)  Notwithstanding  other  provisions 
of  this  part,  a  person  may  fish  for,  but 
not  retain,  white  sharks  with  rod  and 
reel  only  under  a  catch  and  release 
program,  provided  the  person  releases 
and  returns  such  fish  to  the  sea 
immediately  with  a  minimum  of  injury. 

(b)  [Reserved] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  678 

P.D.  031797B] 

Atlantic  Shark  Rsheries;  Large  Coastal 
Shark  Species 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the 
commercial  fishery  for  large  coastal 
sharks  conducted  by  vessels  with  a 
Federal  Atlantic  shark  permit  in  the 
Western  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea.  This  action  is  necessary 
because  the  semiannual  quota  of  642 
metric  tons  (mt)  for  the  period  January 
1  through  June  30, 1997  has  been 
exceedeid. 

EFFECTIVE  DATE:  The  closure  is  effective 
from  11:30  p.m.  local  time  April  7, 
1997,  through  June  30,  1997. 
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FOR  FURTHER  INFORMATION  CONTACT:  C. 
Michael  Bailey,  John  Kelly  or  Margo  B. 
Schulze,  301-713-2347. 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic  shark  fishery  is  managed  by 
NMFS  according  to  the  Fishery 
Management  Plan  (FMP)  for  Atlantic 
Sharks  prepared  by  NMFS  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.).  Fishing  by 
U.S.  vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  part 
678. 

Section  678.24(b)  of  the  regulations 
provides  for  two  semiannual  quotas  of 
large  coastal  sharks  to  be  harvested  from 
Atlantic,  Caribbean,  and  Gulf  of  Mexico 
waters  by  commercial  fishermen.  The 
first  semiannual  quota  of  642  mt  is 
available  for  harvest  from  January  1 
through  June  30, 1997. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  is  required 
under  §  678.25  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  determine  when  the 


catch  of  Atlantic.  Caribbean,  and  Gulf  of 
Mexico  sharks  will  equal  any  quota 
under  §  678.24(b).  When  shark  harvests 
reach,  or  are  projected  to  reach,  a  quota 
established  under  §  678.24(b)  the  AA  is 
further  required  under  §  678.25  to  close 
the  fishery. 

The  AA  has  determined,  based  on  the 
reported  catch  and  other  relevant 
factors,  that  the  semiannual  quota  for 
the  period  January  1  through  June  30, 
1997,  for  large  coastal  sharks,  in  or  firom 
the  Western  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea,  had  been  attained  as  of 
March  14, 1997.  During  the  closure 
retention  of  large  coastal  sharks  fixim  the 
management  unit  is  prohibited  for 
vessels  issued  a  permit  under  §  678.4, 
imless  the  vessel  is  operating  as  a 
charter  vessel  or  headboat,  in  which 
case  the  vessel  limit  per  trip  is  two  large 
coastal  sharks.  Also,  the  sale,  purchase, 
trade,  or  barter  or  attempted  sale, 
purchase,  trade,  or  barter  of  carcasses 
and/or  fins  of  large  coastal  sharks 
harvested  by  a  person  aboard  a  vessel 


that  has  been  issued  a  permit  under 
§678.4.  is  prohibited,  except  for  those 
that  were  harvested,  offloaded,  and  sold, 
traded,  or  bartered  prior  to  the  closure, 
and  were  held  in  storage  by  a  dealer  or 
processor. 

Vessels  that  have  been  issued  a 
Federal  permit  under  §678.4  are 
reminded  that,  as  a  condition  of  permit 
issuance,  the  vessel  may  not  retain  a 
large  coastal  shark  during  the  closure, 
except  as  provided  by  §  678.24(a). 
Fishing  for  pelagic  and  small  coastal 
sharks  may  continue.  The  recreational 
fishery  is  not  affected  by  this  closure. 

Gassification 

This  action  is  taken  under  50  CFR 
part  678  and  is  exempt  from  review 
under  E.0. 12866. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  April  1,1997. 
Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
IrKdusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  7,  1997 

AGRICULTURE 

DEPARTMENT     ' 

Food  and  Consumer  Servica 

Child  nutrition  programs: 
National  school  lunch, 
school  t>reai(fast  summer 
food  service,  and  cNM 
and  aduit  care  food 
programs;  meat 
alternates;  published  3^ 
97 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations:    > 
Community  facilities  grant 
program;  published  4-7-97 

AGRICULTURE 
DEPARTMENT 

Rural  Buslnaaa-Cooperative 
Service 

Program  regulations: 
Community  facilities  grant 
program;  published  4-7-97 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Community  facilities  grant 
program;  published  4-7-97 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  loans: 
Pre-loan  policies  and 
procedures;  cofTventional 
utility  indenture  use  as 
security  instrument; 
published  2-20-97 
Program  regulations: 
Community  facilities  grant 
program;  published  4-7-97 

AGRICULTURE 
DEPARTMENT 

Export  sales  reporting: 

Sunfiowerseed  oil;  published 
3-7-97 

COMMERCE  DEPARTMENT 
NatkHiai  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 
Alasi(a;  fisheries  of 
Exclusive  Economic 
2or»— 

Gulf  of  Alasica  grourxlfish; 
published  3-11-97 


Northeastern  United  States 
fisheries- 
Summer  flourxler; 
published  3-7-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

CommodKy  Exchange  Act 
Leverage  transactions— 
Financial  report  filing 
attestations;  persortal 
identification  number 
(PINVmanual  signature 
equivalency;  published 
3-7-97 

Contract  martcets: 
Contract  martlet  designation 
applications  review  and 
approval  and  exchange 
rules  relating  to  contract 
terms  and  condttions; 
published  3-7-97 

EDUCATION  DEPARTMENT 

Direct  grant  programs; 
EDGAR  criteria,  etc.; 
published  3-6-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Reporting  arxj  recordkeeping 
requvements;  published  4-7- 
97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Omnibus  Consolidated 
Appropriations  Act  of 
1997— 

Wireless  communications 
service;  2305-2320  and 
2345-2360  MHz  bands; 
published  4-7-97 
Frequency  allocations  and 
radio  treaty  matters: 
Radio  frequency  devices; 
marKeting  arxj  equipment 
auttxxizations;  published 
3-7-97 

Radio  stations;  table  of 
assignments: 
Alaska;  published  3-3-97 
California;  published  3-3-97 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Animal  drugs,  feeds,  and 
related  products: 
Hygromycin  B,  pyrantel 
tartrate,  and  tylosin; 
published  3-26-97 

Human  drugs: 

AntKaries  products  (OTC); 
final  monograph; 
published  10-7-96 

INTERIOR  DEPARTMENT 
Land  Managsmant  Bureau 

Recreatk>n  management 
restrk:tk>ns.  etc.: 
King  Range  National 
Conservatkm  Area,  CA; 


supplementary  rules; 
published  4-7-97 
INTERIOR  DEPARTMENT 
Surtace  Mining  Redamatkm 
and  Enforcemsnt  Offica 
Permanent  program  arxl 
abandoned  mine  land 
reclamation  plan 
sutxnissions: 
Iowa;  published  4-7-97 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
Securities  Investor 
Protection  Corporatkm 
rules— 

Contracts  closeout  and 
completxxi  for  purchase 
or  sale  of  securities 
made  by  debtors  in 
Hquidatnn;  pubished  3- 
7-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawtxidge  operafions: 
Louisiana;  published  3-3-97 

TRANSPORTATION 
DEPARTMENT 

Organizatnn,  functions,  and 
authority  delegatkms: 
Transportation  Administrative 

Service  Center,  Director; 

published  4-7-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Avisdon 
Administration 

Airworttvness  directives: 
Schweizer  Aircraft  Corp.  et 
al.;  published  3-3-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Animal  and  Ptam  Health 

Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Exotic  f^lewcastie  Disease; 
disease  status  change — 
Great  Britain;  comments 
due  by  4-8-97; 
published  2-7-97 
AGRICULTURE 
DEPARTMENT 
Cooperative  State  Research, 
Education,  and  Extension 
Service 
Small  business  innovation 

research  grants  program; 

administrative  provisions; 

comments  due  by  4-10-97; 

published  3-11-97 

AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Sarvica 

Chikj  nutrition  programs: 


ChiU  and  adult  care  food 
program—  ^ 

Day  care  home 

reimtxjrsemerts; 

targeting  irTV)rovemenl; 

comments  due  t>y  4-7- 

97;  published  1-7-97 

COMMERCE  DEPARTMENT 
Nationai  Oceank:  and 
Atmospheric  Admlnlstraaon 

Fishery  conservation  and 
management 

Northeastern  United  States 
fistwries — 

Norttwast  multi9t«cies; 
comments  due  tjy  4-7- 
97;  published  3-19-97 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  4-8- 
97;  pubfished  2-7-97 
MagnusorvStevens  Fishery 
Conservatkxi  and 
Management  Act 
implemenlaiion: 
Limited  access  permits; 
central  title  and  lien 
registry;  comments  due  t)y 
4-7-97;  published  3^-97 

DEFENSE  DEPARTMENT 

Acquisition  regulatkxis: 
Berry  Amendment 
appKcation  to  synthetic 
fabric  and  coated 
synthetic  fabric  and 
contracts  and 
sutxontracts  for 
commercial  items; 
comments  due  t>y  4-8-97; 
published  2-7-97 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 

Commission 

Natural  gas  companies 
(Natural  Gas  Act): 
Autttorizatkxi  to  construct, 
operate,  or  nvxSfy 
fadities  used  for 
exportation  or  frrportation 
of  natural  gas;  comments 
due  by  4-11-97;  published 
2-10-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans: 

Preparatkxi.  adoption,  and 
sutxnittal— 
Sulfur  oxide  (sulfur 
dxixide)  emissions 
reduction;  comments 
due  by  4-11-97; 
published  3-20-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Delaware;  comments  due  t>y 
4-11-97;  published  3-12- 
97 
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Wnois;  convnents  due  by  4- 

11-97;  published  3-12-97 
Oregon;  convnents  due  by 

4-7-97;  pubished  3-7-97 
Pennsylvania;  convnents 

due  by  4-10-97;  published 

3-11-97 
Virginia:  convnents  due  by 

4-11-97;  published  3-12- 

97 
Air  quaity  implementation 
plans;  VAVapprovai  and 
promulgation;  various 
States;  air  quality  planning 
purpoay;  designation  of 


Oregon;  comments  due  by 

4-7-97;  pubished  3-7-97 
Virginia;  comments  due  by 

4-11-97;  published  3-12- 

97 
Washington  et  al.; 

convnents  due  by  4-7-97; 

published  3-7-97 
Hazardous  waste  program 
authorizations: 
Nevada;  comments  due  by 

4-7-97;  pubished  3-7-97 

FEDERAL 

OOMMUNiCATIONS 

COMMISSION 

Radk)  stations;  table  of 
assignments: 
Artcansas;  corrvnents  due  by 

4-7-97;  published  2-21-97 
Idaho;  comments  due  by  4- 

7-97;  pubished  2-21-97 
Mnois;  comments  due  by  4- 

7-97;  pubished  2-21-97 
KerAjcky;  comments  due  t>y 

4-7-97;  pubished  2-21-97 


Louisiana;  comments  due  t>y 
4-7-97;  published  2-21-97 
Montana;  comments  due  t>y 
4-7-97;  published  2-21-97 
North  Dakota,  comments 
due  by  4-7-97;  pubished 
2-21-97 
Termessee;  comments  due 
by  4-7-97;  pubished  2-21- 
97 
Utah;  convnents  due  by  4- 
7-97;  pubished  2-21-97 
Washington;  comments  due 
by  4-7-97;  published  2-21- 
97 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
Robert  T.  Stafford  Disaster 
Relief  and  Emergency 
Assistance  Act — 
Criminal  and  Civil 
penalties;  convnents 
due  by  4-11-97; 
pubished  2-10-97 
GOVERNMENT  ETHICS 
OFFICE 

Conflict  of  interests; 
Executive  agency  ethics 
training  programs; 
comments  due  by  4-11- 
97;  published  3-12-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  addHives: 
Paper  and  papertxMrd 
components — 
Perfluoroaikyt  sutistituted 
phophate  ester  acids. 


anrvnonium  salts; 
comments  due  by  4-7- 
97;  published  3-7-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Service 
Fellowships,  internships, 
training: 

National  Institutes  of  Health 
clinical  research  loan 
repayment  program  for 
IndK/iduals  from 
disadvantaged 
t>aci(grourxJs;  comments 
due  by  4-11-97;  published 
2-10-97 

JUSTICE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  4-7-97; 
published  3-7-97 
PERSONNEL  MANAGEMENT 
OFFICE 
Employment: 
Reduction  in  force — 
Retention  service  credtt 
received  based  on  job 
performance;  comments 
due  by  4-7-97; 
pubished  2-4-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
British  Aerospace; 
comments  due  t)y  4-9-97; 
published  2-28-97 
Construcdones 
Aeronauticas,  SA; 
comments  due  by  4-10- 
97;  published  3-3-97 


Eurocopter  Deutschlarxl 
GmbH;  comments  due  by 
4-7-97;  pubished  2-4-97 

McDonr>ell  Douglas; 
convnents  due  by  4-7-97; 
published  2-26-97 

Mitsut)ishi;  convnents  due 
by  4-7-97;  pubished  2-26- 
97 

Raytheon;  comments  due  by 
4-7-97;  pubished  1-29-97 

Class  D  airspece;  comments 
due  by  4-7-97;  published  2- 
20-97 

Class  E  airspace;  comments 
due  by  4-7-97;  pubished  2- 
19-97 

TREASURY  DEPARTMENT 

Intwiuri  Revsnue  Sarvios 

Income  taxes,  etc.: 

Basis  reduction  due  to 
discharge  of 

indet>tedness;  corrvnents 
due  by  4-7-97;  published 
1-7-97 

Income  taxes: 

InflatiorvirxJexed  debt 
instruments;  cross- 
reference;  convnents  due 
by  4-7-97;  pubished  1-6- 
97 

Obligatiorvshifting 
transactions,  multipie- 
party;  realized  irxxxne  and 
deductions;  commerrts 
due  t>y  4-8-97;  put}tished 
12-27-96 


FEDERAL  KEGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


wkV: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Fedenl 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  bouts)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
systatn  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  wi\h  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WHEN: 
WHERE: 


Kansas  City— Independence,  MO 

May  6,  1997  at  9:00  am  to  12:00  noon 

Harry  S.  Truman  Library 

Whistle  Stop  Room 

U.S.  Highway  24  and  Delaware  Street  " 

Independence,  MO  64050 

Long  Beach,  CA 

May  20,  1997  at  9:00  am  to  12:00  noon 
Glenn  M.  Anderson  Federal  Building 
501  W.  Ocean  Blvd. 
Conference  Rioom  3470 
Long  Beach,  CA  90802 

San  Francisco,  CA 

May  21,  1997  at  9:00  am  to  12:00  noon 

Phillip  Burton  Federal  Building  and 

Courthouse 

450  Golden  Gate  Avenue 

San  Francisco,  CA  94102 


Anchorage,  AK 

May  23,  1997  at  9:00  am  to  12:00  noon 
Federal  Building  and  U.S.  Courthouse 
222  West  7th  Avenue 
Executive  Dining  Room  (Inside  Cafeteria) 
Anchorage,  AK  99513 
RESERVATICmS:  For  Kansas  Qty.  Long  Beach,  San  Francisco 
and  Anchorage  workshops  please  call 
Federal  Information  Center 
1-800-688-9889  x  0 


WHEN: 
WHERE: 


WHEN: 
WHERE: 
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CFR  CHECKLIST 


TNto 


Stock  Numbw 


600-End  {86*-02M)003*-0) 


Prto# 

31.00 


RwMon  Dsto 
Jon.  1,  1996 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weetdy.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  ttiat  has  been  issued  since  last 

week  arxl  whKh  is  now  available  for  sale  at  \he  Government  Printing 

Office. 

A  "•"  pf>c«des  each  entry  that  Is  now  available  on-line  through 

ttM  QovamnMnt  Printing  Office's  GPO  Access  service  at  http:// 

«M»w.«co*s«.gpo.gov/nar^cfr.  For  information  about  GPO  Access 

can  1-M»-293-6498  (toll  free). 

A  checkist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  Issue  of  the  LSA  (Ust  of  CFR  Sectnns 

Affected),  which  is  revised  monthly. 

The  arYwal  rate  for  subscription  to  aH  revised  volumes  is  $951 .00 

domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  tfie  SupennterxJenl  of  Documents,  Attn:  New  Orders. 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 

from  8.-00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-2250. 

TMe  StockNiimtMr  Price       RevMon  Det* 


*«1,  2  (2  Reserved)  ... 

'•3  (1995  Compikition 
and  Ports  100  and 
101) „ 


(869-032-00001-8) 


$5J)0       Feb.  I,  1997 


(869-032-00002-6) XJBO 


•4  (86W)32-0000>4) 

SParls: 

•1-699  (869-028^)0004-5) 

•700-1199  (86W)32-00005-1) 

•1200-€nd,  6  (6 
Beswved) (869-028^)0006-1) 


7.00 

26.00 
26.00 


'Jan.  1.1997 
Jon.  1,  1997 

Jon.  1,  1996 
Jon.  1,  1997 


25.00       Jan.  1,  1996 


•0-26  (869-032-00007-7) 26.00 

•27-45  (8694)28-00008-8) 11.00 

46-51  (869-028-00009-6) 13.00 

52  (86W)28-00010-0) bJOO 

•5>209 (8694J28-0001 1-8) MM 

•210-299 (869-028-00012-6) 3SJ00 

•300-399 (869-032-0001 1-5) 22X10 

••40^699 (86W)32-00012-3) 28.00 

700-899 (869-028-00015-1) 25.00 


900-999  

•1000-1199 

•1200-1499 

1500-1899  

•190(K1939  

•1940-1949 

195(^1999  ............ 

2000-€nd (86W)28-O0023-1) 


.  (869-032-00014-0) 40.00 

(869-028-00017-7) 35.00 

.  (869-028-00018-5) 29.00 

(869-028-00019-3) A\J0O 

.  (8694)28-00020-7) 16.00 

(86^4128-00021-5) 31.00 

.  (869-028-00022-3) 39JJ0 

\SJ0O 


Jan.  1,  1997 
Joa  1.  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1997 
Jan.  1,  1997 
Jaa  1,  1996 
Jan.  1,  1997 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1.  1996 
Jan.  1, 1996 
Jan.  1,  1996 
Jan.  1, 1996 


.  (869-032-00022-1) 30U0       Jaa  1,  1997 


9ParlK 

1-199  „ „„...  (869-028-00025-8) 30.00  Jaa  1,  1996 

200-€nd  (869-028-OOQ26-*) 25J)0  Jan.  1,  1996 

10  Paris: 

0-50  „ (869-028-00027-4) XJOO  Jan.  1,  1996 

••51-199  (869-O32-00026-3) 314)0  Jaa  1,  1997 

200-399 (869-028-00029-1) SJOO  Jaa  1,  1996 

400-499 (869-0284)0030-4) 21.00  Jan.  1,  1996 

500-€nd . (8694)284)0031-2) 34.00  Jan.  1,  1996 

•11  (8694)32-00029-8) 20.00  Jan.  1,  1997 

12P«ts: 

1-199  „... (8694)284)003^9) 12.00  Jan.  1,  1996 

200-219 (8694)28-00034-7) 17.00  Jan.  1,  1996 

220-299 ™ (8694)284)0035-5) 29.00  Jan.  1,  1996 

300-499 (869-Q284M036-3) 21.00  Jan.  1,  1996 

•500-599 (869-0284)0037-1) 20J)0  Jan.  1.  1996 


•13  (869-028-00039-8) 18.00       Mar.  1 

14  Parts: 

1-59  (869-028-00040-1) iiJOO 

60-139 (8694)28-00041-0) 30.00 

140-199 (869-0284)0042-8) 13.00 

200-1 199 (869-028-00043-6) 23.00 

•  1200-End .'.....  (869-028-00044-4) 16.00 


15  Parts: 

0-299  (8694)28-00045-2) 

300-799 (8694)28-00046-1) 

800-£nd  (869-0284)0047-9) 

16  Parts: 

0-149  (8694)28-00048-7) 

160-999 (869-0284)0049-5) 

1000-End (869-0284)0050-9) 

17  Parts: 

1-199  (869-028-0005^-5) 

200-239 (8694)284)0053-3) 

240-€nd  (869-0284)0054-1) 

18  Parts: 

1-149  (869-028-00055-0) 

150-279 (8694)28-00056-8) 

280-399 (8694)28-00057-6) 

400-€nd  (869-028-00058-4) 


16.00 
26.(X) 
18.00 

6i0 
19.00 
26.00 

21.00 
25.00 
31.00 

17.00 
12.00 
13.00 
11.00 


191 

1-140  (869-0284)005^2) 2bM 

141-199 «.  (8694)28-00060-6) TiJOO 

200-€nd  (869-028-00061-4) \2J0O 


201 

1-399  „ (869-028-00062-2) XJOO 

•400-499 (869-0284)0063-1) 3SJ0O 

500-End  _ (8694)28-00064-9) 32.00 

21 


•1-99  (869-0284)0065-7) 16.00 

•100-169 (8694)284)0066-5) 22J0O 

•170-199 (869-0284)0067-3) 29«) 

•200-299 (8694)28-00068-1) 7O0 

•300-499  ...... (869-0284)00694)) 50J)0 

•500-599 (86945284)0070-3) 28.00 

•600-799 (869-028-00071-1) 850 

•800-1299 (8694)284X)072-0) 30.00 

•1300-End (869-028-00073-8) 1400 

22  Parts: 

1-299  (869-028-00074-6)  .. 

300-End  (869-028-00075-4)  .. 


36.00 
24.00 

23  (869-0284)0076-2) 21.00 

24  Parts: 

0-199  (869-028-00077-1) 30.00 

200-219 (8694)28-00078-9) 14.00 

220-499 (8694)28-00079-7) 13.00 

500-699 (8694)284)0080-1) 14.00 

700-899 (869-0284)0081-9) 13.00 

900-1699 (8694)28-00082-7) 2100 

1700-€nd (8694)28-0008>5) 14.00 

25  (8694)28-00084-3) 32.00 

§§  I.O-l-i.60 (8694)284)0085-1) 2]J0O 

§§1.61-1.169 (869-028-00086-0) 34.00 

§§1.170-1.300 (869-028-00087-8) 24.00 

§§1.301-1.400 (8694)28-00088-6) 17.00 

§§1.401-1.440 (869-028-00089-4) 31.00 

§§  1 441  - 1 500  (869-028-00090-8)  22.00 

§§1501-1.640  . (8694)28-00091-6) 21.00 

§§  1 A41-1 .850 (869-0284)0092-4) 25.00 

§§  1.851-1.907  .._ (869-028-00093-2) 26.00 

§§  1  908-1.1000 „....  (8694)284)0094-1) 26X)0 

§§  1.1001-1.1400  (8694)284)0095-9) 26«) 

§§  1.1401-End  ....- (8694)28-00096-7) 3&J0O 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 

Jon.  1 
Jan.  1 
Jan.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 

May  1 
May  1 
May  1 
May  1 
Moy  1 
May  1 
May  1 

May  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 


1996 

1996 
1996 
1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 
1996 

1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
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Vll 


TM* 


Stock  Number 


Price       RevWonOate 


2-29 (8694)284)0097-5) 28X)0 

30-39  (8694)28-00098-3) 20.00 

40-49  (8694)28-00099^1) MJOQ 

50-299 (8694)284)0100-9) 14.00 

300-499 (869-028-00101-7) 25.00 

500-599 „ „ (8694)284)0102-5) 6.00 

600-€nd  (8694)284)0103-3) 8.00 

27  Parts: 

1-199  (8694)28-00104-1) .. 

200-€nd  (869-028-00105-0) .. 


26X)0 
12.00 
48.00 
20.00 


44.00 
13.00 

28  Parts: 

1-42  (869-0284)0106-8) 35.00 

43-end  (869-028-00107-6)  30.00 

29  Parts: 

0-99  (8694)28-00108-4)  . 

100-499 (869-028-00109-2)  . 

500-899 „. (8694)284)0110-6)  . 

900-1899 (8694)284)0111-4)  . 

1900-1910  (§§1900  to 

1910.999) (8694)284)0112-2) .. 

1910  (§§1910.1000  to 

end)  (869-0284)0113-1)  .. 

1911-1925 (8694)284)0114-9)  .. 

1926 (869-028-00115-7)  .. 

1927-End (8694)284)0116-5) .. 

30  Parts: 

1-199  (8694)284)0117-3)  .. 

200-699 (8694)284)0118-1) .. 

700-£nd  (8694)284)01194))  .. 

31  Parts: 

0-199  (8694)28-00120-3) .. 

200-€nd  (869-028-00121-1)  .. 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19  00 

1-39,  Vol.  Ill 18.00 

42.00 
50.00 
34.00 
14.00 
28.00 
28.00 


27.00 
]9J00 
30.00 
38.00 

33.00 
2d.00 
38.00 

20.00 
33.00 


1-190  (869-02W)01224)) 

191-399 (869-028-00123-8) 

«0-639 (86W)284)0124-«) 

630-699 (869-028-00125-4) 

700-799 (869-0284)0126-2) . 

800-€nd  (8694)284)0127-1) , 

33  Parts: 

1-124  (8694)28-00128-9) . 

125-199 (869-0284)0129-7) . 

20O-€nd  „ (869-028-00130-1) . 

34  Parts: 

1-299  (869-028-00131-^  . 

300-399 (8694)28-00132-7) . 

400*xl  (869-028-00133-5)  . 

35 (869-028-00134-3) . 

36Parts 

1-199 (8694)28-00135-1) . 

200-€nd  (8694)28-001364)) . 

37  (8694)28-00137-8) . 

38  Parts: 

0-17  (8694)284)0138-6) . 

1»-€nd  (8694)28-00139-4) . 


26.00 
2SJ0O 
32.00 

27.00 
27  A) 
46SXi 

15A) 


20.00 
48.00 

24.00 


34A) 
38.00 

23.00 


39 (8694)284)0140-8) .. 

40  Parts: 

•1-51  (869-028-00141-6) 50.00 

•52 (8694)28-00142-4) 51 «) 

•53-59  (869-0284)014>2) 14.00 

60  „ (86941284»144-1)  47 JO 

•61-71  (8694)28-00145-^ 47.00 

•72-80  (8«94)2W)0146-7) 34.00 

•«l-«5  (8694)284)0147-5) 31  JO 

86  „ (869-028-00148-3) A6J0O 

•87-135 (86^4)284)0149^1) 36J0O 


Apr.  I,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apt.  1,  1996 
Apr.  1,  1996 
*Apf.  1,  1990 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 

July  1,  1996 
July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 


43.00        July  1,  1996 


July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 

July  1,  1996 
July  1,  1996 

2July  1,  1984 

2July  1,  1984 

2July  1,  1984 

July  1,  1996 

Juty  1,  1996 

July  1,  1996 

*July  1,  1991 

July  1,  1996 

July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 

July  1,  1996 

July  1,1996 
July  1.  1996 

July  1,  1996 

July  1,  1996 
July  1,  1996 

July  I,  1996 

July  1,  1996 
July  1.  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 


Title 


Stock  Numtor 


•136-149 „ (869-0284)0150-5) 35J0 

•150-189 — (869-0284)0151-3) 33J0 

•190-a9 (8694)284)0152-1) 22X10 

•260-299 (8694)284)0153-0) 53.00 

•300-399 (869-028-00154-8) 28J0 

•400-424 (8694)284)0155-6) 33J0 

•425-699 (8694)284)0156-4) 38J0 

•700-789 (869-028-00157-2) 33J0 

•790-End (869-0284)0158-7) 19J)0 

41  Chapters: 

1,  1-1  to  1-10 13J0 

1,1-11  to  Appendut,  2  (2  Reserved) 13  JO 

3-6 14J0 

7 6J0 

« 450 

9 13J0 

10-17  950 

18,  Vd.  I,  Parts  1-5  13  00 

18,  Vol.  n.  Parts  6-19 13.00 

18,  Vol.  Ill,  Parts  20-52 13.00 

19-100  13J0 

1-100  (8694J28-00159-9) 12i)0 

101  (86941284)0160-2) 36J0 

102-200 „....  (869-028-00161-1) 17J0 

201-End  (869-028-00162-9) 17.00 

42  Parts: 

•1-399  _ (86941284)0163-7)  .. 

•400-429 (869-028-00164-5)  .. 

•430-End (86941284)0165-3)  .. 


43  Parts: 

•  1-999 (8694)28-00166-1) 

•1000-end  (8694)28-00167-0) 


32.00 
34  JO 
44  JO 

30.00 
45.00 


July  1,  1996 
July  1,  1996 
July  1.  1996 
July  1,  1996 
M/].  1996 
July  1,  1996 
July  1,  1996 
July  I,  1996 
July  1.  1996 

iJiiy  1,  1984 

^Jufy  1,  1984 

^July  1,  1984 

3  July  1,  1984 

»July  1,  1984 

iJuly  1,  1984 

iJuly  1,  1984 

iJuly  1,  1984 

iJuly  I,  1984 

iJiiy  1,  1984 

JJuly  1,  1984 

July  1,  1996 

July  1,1996 

July  1,  1996 

July  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 


(8694)284)0168-8) 31  JO       Ocf.  1,  1996 


45  Parts: 

•  1-199 (869-028-00169-6) 28.00 

•200-499 (869-028-00170-0) 14.00 

•500-1199  .....  (8694)284)01 7 1-8) 30.00 

•  1200-€nd (869-028-00172-6) 36J0 

46  Parts: 

•  1-40  — (869-028-00173-4) 26.00 

•41-69  (869-028-00174-2) 21.00 

•70-89 (8694)28-00175-1) 11  JO 

•90-139 — (869-0284)0176-9) 26J0 


•  140-155 (8694)28-00177-7) 

•  156-165 (8694)284)0178-5) 

•  166-199 „ (869-028-00179-3) 

•200-499 (8694)28-00180-7) 

•500-End (8694)28-00181-5) 

47  Parts: 

•0-19  (8694)28-00182-3)  . 

•20-39  (869-0284)018^1)  . 

•40-69  (869-028-00184-0)  . 

•70-79  (8694J28-00185-8)  . 

•80-€nd  (8694J284)0186-«)  . 


15J0 
20  JO 
22  JO 
21J0 
17  JO 

35.00 
26.00 
18.00 
33J0 
39.00 

48  Chapters: 

•1  (Parts  1-51)  (869-028-00187-4) 45.00 

•1  (Ports  52-99)  (869-028-00188-2) 29.00 

•2  (Parts  201-251)  (869-028-00189-1) 22J0 

•2  (Parts  252-299)  (8694)28-00190-4) 16.00 

•3-6 (869-028-00191-2) 30.00 

•7-14  — (869-028-00192-1) 29.00 

•  15-28  (869-028-0019^-9) 38.00 

•29-€nd  (8694)28-00194-7) 25.00 

49  Parts: 

•  1-99  (869-028-00195-5)  .. 

•100-185 (86W)284)0196-3)  .. 

•186-199 (86W»28-00197-1)  .. 

•200-399 (869-0284)0198-0)  . 

•400-999 (8694)28-00199-8)  .. 

•1000-1199 (8694)284)0200-5).. 

•1200-€nd (8694)284)0201-3)  .. 


32.00 
50  JO 
14J0 
39  JO 
49  JO 
23.00 
15J0 


Oct.  1,  1996 

♦Oct.  1,  1995 

Oct.  1,  1996 

Ocf.  1,  1996 

Ocf.  1.  1996 
Ocf.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Ocf.  1,  1996 
Oct.  1,  1996 
Ocf.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Ocf.  1,  1996 
Ocf.  1,  1996 
Ocf.  1,  1996 
Ocf.  1,  1996 

Oct.  1,  1996 
Ocf.  1,  1996 
Oct.  1,  1996 
Ocf.  1,  1996 
Oct.  1,  1996 
Ocf.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Ocf.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Ocf.  1,  1996 
Ocf.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 


VUl 
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TNto 


501 

•1-199  ._, 
•200-S99. 
•60(Knd. 


Slocfc  Nunibof 


(869-028-00202-1) 34.00 

(869-028-00203-0) 22J0 

(869^J28-00204-«) 26.00 


Oct.  1,  1996 
Oct.  1.  1996 
Oct.  1,  1996 


Cnt  bidtx  and  Fixings 
Aids (869-028-00051-7) 


35.00       Jan.  1,  1996 


Comptete  1997  CF«  set 951  J)0 

MaoActw  CFS  Edition: 

Subacription  (moled  OS  issued) 247.00 

kKfviduoi  copies lA) 

Coinptete  set  (one-lime  moing) 264.00 

Complete  set  (one-time  moiaig) 264.00 


1997 

1997 
1997 
1996 
1995 


'tocouM  ri*t  3  Is  an  onnud  compiolion,  Itiis  volume  and  ci  ptavious  volunws 
tfiotM  be  wtained  as  a  parmoncnt  retai enc*  source. 

*1h»  Mf  1,  1965  adMon  o4  32  CF8  Paris  1-189  contdrn  a  note  only  kir 
tats  1-39  induswe  For  Itie  U  text  of  me  Defense  Acqumhon  BegiiofNora 
in  tats  1-99,  corwit  ttw  ttvee  CF6  votumes  issued  as  o(  July  I,  1964,  containing 
|nOS9  ponSk 

>Tt»  Mf  1.  196S  ediion  o(  41  CFV  Chapters  1-100  contans  a  note  only 
Iv  Chapters  1  to  49  ndusve.  Fa  tfw  tul  text  of  procurement  regUakons 
in  Chapters  1  to  49,  corwil  the  eleven  CFS  volumes  ssued  as  o(  Juty  1. 
1964  conlainng  ItKxe  ctwplers. 

'No  omencttienls  to  this  volume  were  promtigaled  dunng  the  period  Apr. 
1.  1990  to  Mo.  31.  1996.  The  CR  volume  issued  Apri  1,  1990.  should  be 


*No  amendments  to  ttvs  volume  were  promulgaled  duing  the  period  Aiy 
I,  1991  to  Juw  30,  1996.  Ttw  CH?  volume  Issued  >iy  1,  1991,  shotid  be  retained. 

*No  amendmenis  were  promtigated  dtcing  the  period  October  1,  1995  to 
September  3a  199&  The  CFR  volume  iaued  October  I.  I99S  shnid  be  retained. 


ReviMd 
1992 


The 

Federal  Register: 

What  It  U 

And 

How  To  Use  It 


Announdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  User  of  die  Federal  Register— 
Code  of  Federal  Regulatioiis  Sjrston 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

I I   l£S,  please  send  me  the  following: 


Order  processing  code: 

*6173 


fc^ 


Charge  your  order. 

Tb  &x  your  orders  (202)-512-2250 


copies  ct  The  Federal  Regieter-Whe«  It  ie  and  How  lb  Uee  It,  at  $7iX)  per  copy.  Stock  Ho.  069-000-00044-4 


The  total  cost  of  toy  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Riyment: 

I I  Check  PE^ble  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         _ 

LJ  VISA  or  MasterCard  Account 


(Company  or  Persoiud  Name) 


(Please  type  or  print) 


(Additional  address/atlemion  line) 


-D 


(Street  address) 


(City.  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


II                       I  1  1      1      1 

II          1     1  (Credit  card  expiiation  dale)              Ihank  you  for 

your  order! 

(Authorizing  Signature) 


(1te»  1-9J) 


(Purchase  Order  No.) 

YES    NO 

May  we  make  yew  Bame/MldraaB  avaiebie  to  other  nuilen?  _J    i I 


Mail  To:    New  Orders.  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so.  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  SMtions  Af«»ct«d 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amerxjatory 
actions  pubfished  in  the  Federal  Register. 
The  LSA  is  issued  monttiiy  in  cumulatiye  form. 
Entries  irxicate  the  nature  of  the  changes 
such  as  revised,  removed,  or  corrected. 
S27  per  year 

FsOsral  Registsf  Inoex 

The  indSK,  covering  the  contents  of  (he 
driy  Federal  Register,  is  issued  montfily  in 
cumulative  form.  Entries  are  carried 
primarily  urwler  the  names  of  ttw  issuing 
SignMcant  subjects  are  carried 


.    Ms 
puMcaoon 


$25  per 


A  tnotno  ad  a  ncMM  v)  fch  oubkcanon  »*iicti 
fmiammgetaf  ptge  numben  *rm  Itie  OMe  o/pt 


Superintendent  of  Documents  Subscription  Order  Form 


*5421 


i^  ^  ^ 


LJ    YES,  enter  the  following  indicated  subscriptions  for  one  year 


ChMtg0  your  onttf. 
/t%eesy/ 

Fax  your  orders  (202)  512-2250 
Phooe  your  orders  (202)  512-1800 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  ptnoaal  name) 


(Please  type  or  print) 


(Addibonal  addreia/attentioa  line) 


(Street  addrea) 


(City.  Sute.  Zip  code) 


(Daytime  piiooe  including  area  code) 


(Purcfaaie  order  no.) 


Far  pnmcj^  ckadi  box  netows 

Q  Oo  not  make  my  name  available  to  other  mailen 

Ckcck  actkod  of  payaMBt: 

Q  (Theck  payable  to  Superintendent  of  Documents 

a  GPO  Deposit  Account 
Q  VISA  Q  MasterCard 


1  1 

1     1     1     1  (eipiratioo) 

-D 


I  I  I  1  I  I  I  I  I  I  I  I  I  M  I  I  rm 


(Authorizing  signature)  1/97 

Thmmk  yom  for  yomr  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


INF0RMA110N  ABOm- THE  SUPEraNTENDEIIT  OF  DOCUMENTS' 8UB9Cm 

Know  when  to  expect  your  renewal  notice  and  keep  a  food  ttdngcooiiiic.  To  keep  our  subecriptioa 
price*  down,  the  Government  Printing  OfiBce  mails  each  subscriber  onfy  one  renewal  notice.  Yoo  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  Ms  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
befiMC  the  shown  date. 
>•••••••••••••••••••••••••••••••••••••••••••••/  •••••••••• 

APR     SNITH212J  DEC97R1 

JOIN  SMITH 

212  MXIN  STREET 

P(»ESTVILLE  MD  20747 

'•••••••••••••••••••••••••••••••••••••••••••••■••••••••(•a 


A  renewal  notice  will  be 
sent  approxunately  90  days 
before  the  shows  date. 

;APRD0     SMITH212J  DEC97  R  I 

JJOHN  SMITH 

I  212  MAIN  STREET 

:  FORESTVILLE  ND  20747 


lb  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prompdy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  die 
Superintendent  of  Documents.  Washington.  DC  20402-9372  widi  die  proper  remittance.  Your  service 
will  be  reinstated. 

lb  chante  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  widi  your  new  address  to  die 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM.  Washington, 
DC  20402-9373. 

lb  inquire  alKNit  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  widt 
your  correspondence,  to  die  Superintendent  of  Documents,  Attn:  Chief,  Mail  Ust  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 


lb  order  a  new  subscription:  Please  use  die  order  form  provided  below. 


*5468 

LjYESi  please enternnysutjscrjptions as folows: 


Superintendent  of  Documents  Subscrtplion  Oder  Fonm     Charge  your  otdtn 

K%eetijft 

Fax  your  orders  (202)  512-2250 
Phooe  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 


subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $. 


..  (Price  infcludes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Company  or  partonal  nam* 


(Plaaaa  typa  or  prtnt) 


AddHlonii  addiMa/attanlion  Ina 


For  privacy,  check  box  below: 

a  Do  not  make  my  name  avaiiat)ie  to  other  nnailers 
Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account   |    |    |    |    |    |    n-fl 
□VISA     a  MasterCard 


u 


JiMpiratlon  dtfa) 


StTMl  addraM 


CNy.  Stata,  Zip  coda 


I  I  I  I  I  I  I  I  I  I  I  im 

Ttmnk  you  ibr  your  otdmt 


Pairtkna  phona  indudlno  aiM  coda 


Purchaaa  ordar  numbar  (opUoni^ 


Authorizino  aienatura  1/9 

lib:  Superintendent  of  Docunrwnts 

P.O.  Box  371954.  Pittstxiroh.  fVk  15250-7954 


Public  Laws 


105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
anrxxjncements  of  newly  enacted  laws  or  access  the  online  database  at  httpV/www.access. 
gpo.gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 


*6216 


S3 


I I   I  Ko,  enter  my  subscnption(s)  as  follows: 


Charge  your  order.  8HK    nBB^ 


tt's  Eaayl 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  fst  Session,  1997  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  aie  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


(Company  or  Pcnsonal  Name) 


(Plea.se  type  or  prim) 


(Additknal  address/attemicn  line) 


-n 


(Street  address) 


I I  VISA  or  MasterCard  Account 


(City.  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


II            1               (Credit  card  expiration  date)                    .,...,.  .i,j*j..  f 

1                              your  oraer: 

(Purchase  Order  ^4o.) 

YES  NO 

May  ittmakt  your  omai/mMiVKmiaMr  to  aOterma/kn'*      |     |   |     | 


(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


12/96 


Microfiche  Editions  Available.. 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
dass  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  ttte  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
oomprtoing  approximately  200  voiumet 
and  revised  at  least  once  a  year  on  a 
quarterty  tMsis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subecribefs  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  fMeral  Regulations: 

Current  year  (as  issued):  $247.00 


*5419 


Superintendent  of  Documents  Subscription  Order  Form 


r  -  -M 


k.  ^  ^ 


Charge  your  order. 

n   YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format  Fax  your  orders  (2tt2)  512-2250 

Phone  your  orders  (202)  512-1800 

Federal  Register  (MFFR)  □  One  year  at  $220  each        □  Six  months  at  $110 

Code  of  Federal  Regulatioos  (CFRM7)  □  One  year  at  $247  each 

The  total  cost  of  my  order  is  $ 


. .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  peiMoal  luune) 
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Briefings  on  how  to  ose  dw  Federal  Register 

For  infonnation  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 
For  information  on  briefings  in  Kansas  Qty  and 
Independence,  MO,  Long  Beach  and  San  Francisco,  CA, 
and  Anchorage,  AK,  see  the  announcement  in 
Reader  Aids. 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  <rf  the  United  Stales  Government  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concuirently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara/cfr 

For  additional  infmmation  on  GPO  Access  products, 
services  and  access  methods,  see  page  11  or  contact  the 
GPO  Access  User  Support  Team  via: 

•    Phone:  toll-free:  1-888-293-6498 
•k    Email:  gpoaccessOgpo.gov 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat>ility  arxl  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

7  CFR  Parts  600  and  601 

Organization  and  Functions 

AQENCY:  Natural  Resoorces 
Conservation  Sovice,  USDA. 
ACTION:  Final  rule. 

summary:  The  Natural  Resources 
Conservation  Service  revises  the 
information  on  the  organization  and 
functions  to  reflect  changes  as  a  result 
of  the  USDA  reorganization. 
EFFECTIVE  DATE:  January  30, 1997. 
FOR  FURTHER  INPORMATKM  CONTACT: 
Peter  Zeck.  202-690-4860. 

SUPPLEMENTARY  INFORMATION: 
Rulemaking  AnaljTsee 

EO  12291:  Non-major. 

Regulatory  Flexibility  Act:  No 
significant  impact. 

Paperwork  Reduction  Act:  No 
significant  impact. 

National  Environmental  Policy  Act: 
Exempt 

List  of  Sul^ects  in  7  CFR  Paris  600  and 
601 

Functions  and  organization 
(Government  agencies). 

For  the  reason  stated  in  the  preamble, 
CFR  Chapter  7  is  amended  by  revising 
Parts  600  and  601  to  read  as  follows. 

PART  60fr-ORGANIZAT1ON 

600.1  GenaraL 

600.2  Nati(}nal  headquarters. 

600.3  Regional  offices. 

600.4  State  offices. 

600.5  Area  offices. 

600.6  Field  offices. 

600.7  Specialized  Held  offices. 

600.8  Plant  materials  centers. 


Autliority:  7  U-S.C  6962. 


f  800.1    General 

(a)  The  Natvtral  Resources 
Conservation  Service  (NRCS)  was 
authorized  by  the  Federal  Crop 
Insuraitce  Reform  and  Department  of 
Agriculture  Reorganization  Act  of  1994 
(Pub.  L.  103-354, 7  U.S.C.  6901  note) 
and  established  by  Secretary's 
Memorandum  lOlO-l  (2.b.6), 
Reorganization  of  the  Department  of 
Agriculture,  to  provide  national 
leadership  in  the  conservation, 
development,  and  productive  use  of  the 
Nation's  natural  resources.  Such 
leadership  encompasses  soil,  water,  air, 
plant,  and  wildlife  conservation  with 
consideration  of  the  many  human 
(economic  and  sociological)  interactions 
with  these  resources.  NRCS  is  the 
Federal  agency  that  woriu  with 
landowners  on  private  lands  to  help 
them  conserve  their  natuiral  resources. 
NRCS  employees  are  highly  skilled  in 
many  scientific  and  technical 
specialities,  including  soil  science,  soil 
conservation,  agronomy,  biology, 
agroecology,  range  conservation, 
forestry,  engineering,  geology, 
hydrology,  wetlands  science,  ciiltural 
resources,  and  economics.  NRCS  was 
formerly  the  Soil  Conservation  Service 
(SCS)  which  was  established  by  the  Soil 
Conservation  Act  of  1935  (Pub.  L.  74- 
46,  49  Stat.  163  (16  U.S.C.  590  (a-0))- 
NRCS  has  responsibility  for  the  three 
major  areas  covered  by  SCS — soil  and 
water  conservation,  natural  resource 
surveys  (soil  surveys,  resources 
inventory,  snow  surveys,  and  water 
supply  forecasting),  and  community 
resource  protection  and  management 
(watershed  projects,  river  basin  studies 
and  investigations,  resoiuce 
conservation  and  development  areas, 
land  evaluation  and  site  assessment, 
and  emergency  watershed  protection) — 
the  Wetland  Reserve  Program, 
Environmental  Quality  Incentives 
Program,  Grazing  Lands  Conservation 
Initiative,  Farmland  Protection  Program, 
Wildlife  Habitat  Incentives  Program, 
and  Forestry  Incentives  Program. 

(b)  The  NKCS  organization  consists  of 
a  National  Headquarters  located  in 
Washington,  D.C.;  six  regional  offices; 
50  state  offices  and  equivalent  offices  in 
the  Caribbean  Area  and  the  U.S.  Trust 
Territories  of  the  Pacific  Basin  Area; 
approximately  2,500  field  offices  and 
300  specialized  offices;  28  plant 
materials  centers;  eight  national  centers; 
and  eight  natural  resources  institutes. 


NRCS  is  headed  by  a  Chief  who  reports 
to  \hB  USDA  Under  Secretary  for 
Natural  Resoiirces  and  Environment 


1600^ 

(a)  Chief.  The  Chief,  with  assistance  of 
the  Associate  Chief,  is  responsible  for 
administering  a  coordinated  national 
program  of  natural  resource 
conservation;  planning,  directing,  and 
coordinating  all  program,  technical,  and 
administrative  activities  of  NRCS; 
developing  policies  and  procedures; 
correlating  NRCS  conservation  programs 
with  other  agencies;  accepting 
departmental  leadership  for  programs 
for  other  activities  assigned  by  the 
Secretary  of  Agriculture;  and  serving  as 
Equal  Employment  Opportunity  Officer 
for  NRCS. 

(b)  Deputy  Chiefs.  Four  deputy  chie£i 
assist  the  Chief  as  follows: 

(1)  Deputy  Chief  for  Management.  The 
Deputy  Chief  for  Management  is 
responsible  for  management  services, 
operations  management  and  oversight, 
human  resources  management,  civil 
rights  employment,  finwifnal 
management,  information  technology, 
administrative  support  (providing  a 
coordinated  administrative  management 
program  for  National  Headquarters 
activities),  special  projects,  and 
controlled  correspondence.  This  deputy 
chief  is  also  responsible  for  the 
activities  of  three  national  centers: 
Business  management,  information 
technology,  and  employee  development 

(2)  Deputy  Chief  for  Programs.  The 
Deputy  Chief  for  Programs  is 
responsible  for  conservation  operations, 
watershed  planning,  wetlands 
restoration,  community  assistance, 
resource  conservation  and  development. 
USDA  program  outreach,  civil  rights 
program  compliance,  budget 
formulation  and  analysis,  and 
international  conservation. 

(3)  Deputy  Chief  for  Soil  Survey  and 
Resource  Assessment.  The  Deputy  Chief 
for  Soil  Survey  and  Resource 
Assessment  is  responsible  for  soil 
survey,  resource  inventory,  and  resource 
assessment  and  strategic  planning.  This 
deputy  chief  is  also  responsible  for  the 
activities  of  twro  national  centers:  soil 
siuvey  and  cartography  and  geospatial. 

(4)  Deputy  Chief  for  Science  and 
Technology.  The  Deputy  Chief  for 
Science  and  Technology  is  responsible 
for  the  ecological  sciences,  conservation 
engineering,  institutes,  and  resource 
economics  and  social  sciences  division. 
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This  deputy  chief  is  also  responsible  for 
the  activities  of  three  nation  centers 
(water  and  climate,  soil  mechanics,  and 
plant  data)  emd  eight  institutes.  This 
deputy  chief,  working  closely  with  the 
depu^  chiefs  for  Management  and  Soil 
Survey  and  Resource  Assessment, 
provides  overall  direction  for  the 
National  Science  and  Technology 
Consortium. 

(c)  National  Science  and  Technology 
Consortium.  The  consortium  consists  of 
four  divisions,  three  centers,  eight 
technical  institutes,  and  several 
cooperating  scientists  under  the  Deputy 
Chief  for  Science  and  Technology;  two 
divisions  and  two  centers  under  the 
Deputy  Chief  for  Soil  Survey  and 
Resource  Assessment;  and  three  centers 
under  the  Deputy  Chief  for 
Management. 

(1)  Centers.  The  eight  centers  provide 
specific  products  and  services  that 
maintain  and  enhance  the  technical 
quality  of  the  agency.  The  centers  are: 
water  and  climate,  soil  mechanics,  plant 
data,  soil  survey,  cartography  and 
geospatial,  information  technology, 
business  management,  and  employee 
development. 

(2)  Institutes.  The  eight  institutes  are: 
soil  quality,  natural  resources  inventory 
and  analysis,  grazing  lands  technology, 
social  sciences,  watershed  science, 
wetlands  science,  wildlife  habitat 
management,  and  information 
technology.  The  institutes  acquire, 
develop,  and  transfer  needed  technology 
in  special  emphasis  areas  so  field 
employees  can  better  serve  their 
ciistomers.  The  institutes  often  establish 
partnerships  with  other  Federal 
agencies,  universities,  and  public  and 
private  organizations. 

(3)  Cooperating  Scientists. 
Cooperating  scientists  work  in  the  areas 
of  soil  erosion  and  sedimentation,  air 
quality,  and  agroforestry.  These 
scientists  are  located  at  various 
universities  and  research  centers. 

(d)  Legislative  Affairs.  The  Legislative 
Affairs  Staff  provides  coordination  and 
assistance  to  the  Chief  on  legislative 
a£Eairs  issues  and  activities. 

(e)  Conservation  Communication.  The 
Conservation  Communication  Staff  is 
responsible  for  communications, 
volunteer  programs,  conservation 
education,  and  public  affairs  activities. 

(f)  Strategic  Natural  Resource  Issues. 
The  Strategic  Natural  Resource  Issues 
Staff  is  responsible  for  coordinating 
priority  strategic  issues  as  determined 
by  the  Chief. 


feooj 

Each  regional  oC^e  is  under  the 
direction  and  supervision  of  a  regional 
conservationisL  Regional  offices  direct. 


coordinate,  and  integrate  all  phases  of 
NRCS  programs  and  activities,  and 
address  the  total  natural  resource  needs 
of  the  region.  Regional  offices  are 
located  in  Beltsville,  Maryland;  Atlanta, 
Georgia;  Fort  Worth,  Texas;  Madison, 
Wisconsin;  Lincoln,  Nebraska;  and 
Sacramento,  California. 

§600.4    Stale  Offices. 

Each  ofBce  is  under  the  direction  and 
supervision  of  a  State  conservationist. 
Each  State  conservationist  is  responsible 
for  NRCS  programs  in  a  State.  The 
Pacific  Basin  Area  Office,  under  the 
direction  and  supervision  of  a  director, 
serves  the  U.S.  Trust  Territories  in  that 
area.  The  Caribbean  Area  Office,  under 
the  direction  and  supervision  of  a 
director,  serves  the  Conunonwealth  of 
Puerto  Rico  and  the  U.S.  Virgin  Islands. 
Directors  of  the  Pacific  Basin  and 
Caribbean  areas  have  the  same 
responsibility  and  authority  as  a  State 
conservationist.  Ail  references  to  State 
conservationist  in  this  chapter  include 
the  directors  of  the  Pacific  Basin  and 
Caribbean  areas. 

f  600.5    Area  offices. 

Each  area  office  is  under  the  direction 
and  supervision  of  an  area 
conservationist  or  assistant  State 
conservationist  for  field  operations  who 
is  responsible  for  NRCS  activities  in  the 
geographical  area  served  by  the  area 
office.  Usually  the  geographical  area 
includes  multiple  field  offices  and 
counties.  Many  area  offices  now  consist 
of  teams  working  on  a  watershed  or 
other  geopoliticaJ  basis! 

1600.6    ReMofficM. 

Each  field  office  is  under  the  direction 
and  supervision  of  a  district 
conservationist  who  is  responsible  for 
NRCS  activities  in  the  geographical  area 
served  by  the  field  office.  Usually  the 
geographical  area  of  a  field  office 
includes  one  or  more  conservation 
districts  and  one  or  more  counties.  Field 
offices  are  generally  collocated  with 
other  USDA  agencies  in  USDA  Service 
Centers. 

§600.7    Speciall2«d  fMd  offices. 

Other  field  offices  serve  specialized 
activities,  such  as  watershed  protection 
and  flood  reduction  projects, 
construction  projects,  resource 
conservation  and  development  areas, 
and  soil  survey  activities.  Direction  and 
supervision  of  these  offices  are 
designated  by  State  conservationists. 

§600.8    Plant  materials  oenlers. 

Plant  materials  centers  (PMC) 
assemble  and  test  plant  s{}ecies  for 
conservation  uses.  Usually  a  PMC  serves 
two  or  more  States,  and  is  under  the 


jurisdiction  of  the  State  conservationist 
where  the  center  is  located.  Each  PMC 
is  directed  and  supervised  by  a  manager 
who  is  responsible  to  a  State  office 
specialist/manager  who  is  responsible  to 
a  State  office  specialist/manager  as 
designated  by  the  State  conservationist. 

PART  601— FUNCTIONS 

601.1  Functions  assigned. 

601.2  Functions  reserved  to  the  Secretary  of 
Agriculture. 

601.3  Natural  disaster  assistance. 

601.4  Defense  responsibilities. 
Authority:  7  U.S.C.  lOlO-lOll;  16  U.S.C 

590a-590f.  1001-1008,  2001-2009,  2203- 
2205,  3801  et  seq.;  33  U.S.C  701b-l. 


§  601 . 1    Functions  assigned. 

The  Nat\iral  Resources  conservation 
Service  (NRCS)  is  the  Federal  agency 
that  works  with  private  landowners  to 
conserve  their  natural  resources.  NRCS 
employees  help  land  users  and 
communities  approach  conservation 
planning  and  implementation  with  an 
understanding  of  how  natiu^  resources 
relate  to  each  other  and  to  people — and 
how  human  activities  affect  those 
resources.  The  agency  emphasizes 
voluntary,  science-based  assistance, 
partnerships,  and  cooperative  problem 
solving  at  the  community  level.  The 
mission  of  NRCS  is  to  work  on  the 
Nation's  non-Federal  lands  to  conserve, 
improve,  and  sustain  natural  resources. 
The  following  functions  support  the 
mission. 

(a)  NRCS  facilitates  and  provides 
conservation  technical  assistance  at  the 
local  level  that  helps  people  assess  their 
natural  resource  conditions  and  needs, 
set  goals,  identify  programs  and  other 
resources  to  address  those  needs, 
develop  proposals  and 
recommendations,  implement  solutions, 
and  measure  their  success.  The  agency's 
role  is  to  assist  with: 

(1)  Resource  inventories, 

(2)  Resource  assessments, 

(3)  Planning  assistance,  and/or 

(4)  Technical  assistance. 

(b)  NRCS  provides  technical 
assistance  through  local  conservation 
districts  to  land  users,  commimities, 
watershed  groups.  Federal  and  State 
agencies,  other  partners,  and  customers. 

(c)  NRCS  provides  assistance  on  a 
voluntary  basis. 

(d)  The  agency's  work  focuses  on  soil, 
water,  air,  plant,  and  animal 
conservation  including  erosion 
reduction,  water  quality  improvement, 
wetland  restoration  and  protection,  fish 
and  wildlife  habitat  improvement,  range 
management,  stream  restoration,  water 
management,  and  other  nattiral  resource 
issues. 
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(e)  NRCS  has  general  responsibility 
for  administration  of  the  following 
programs: 

(1)  Conservation  operations, 
authorized  by  the  Soil  Conservation  Act 
of  1935  and  the  Soil  and  Water 
Resources  Conservation  Act  of  1977. 
Activities  include: 

(i)  Conservation  technical  assistance 
to  land  users,  communities,  units  of 
State  and  local  government,  and  other 
Federal  agencies  in  planning  and 
implementing  natural  resource  solutions 
to  reduce  erosion,  improve  soil  and 
water  quantity  and  quality,  improve  and 
conserve  wetlands,  enhance  fish  and 
wildlife  habitat,  improve  air  quality, 
improve  pasture  and  range  conditions, 
reduce  upstream  flooding,  and  improve 
woodlands.  Assistance  is  also  provided 
to  implement  the  highly  erodible  land 
(HEL)  and  wetland  conservation 
(Swampbuster)  provisions,  Wetlands 
Reserve  Program  (WRP),  and 
Conservation  Reserve  F*rogram  (CRP)  in 
the  1985  Food  Security  Act,  as  amended 
by  the  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990  and  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996.  NRCS  technical  field  staff 
make  HEL  and  wetland  determinations 
and  assist  land  users  to  develop  and 
implement  conservation  plans  needed 
to  ensure  compliance  with  the  law. 
NRCS  is  also  the  lead  Federal  agency  for 
delineating  wetlands  on  agricultural 
lands  for  purposes  of  implementing 
both  the  provisions  of  the  Food  Security 
Act  and  Section  404  of  the  Clean  Water 
Act. 

(ii)  Soil  surveys  which  provide  the 
public  with  local  information  on  the 
uses  and  capabilities  of  their  soil 
resource.  Soil  surveys  are  based  on 
scientific  analysis  and  classification  of 
the  soils  and  are  iised  to  determine  land 
capabilities  and  conservation  treatment 
needs.  Surveys  are  conducted 
cooperatively  with  other  Federal 
agencies,  land  grant  universities.  State 
agencies,  and  local  units  of  government. 
NRCS  is  the  world  leader  in  soil 
classification  and  soil  mapping,  and  is 
expanding  into  soil  quality. 

(iii)  Snow  survey  and  water  supply 
forecasts  that  provide  western  States 
and  Alaska  with  vital  information  and 
forecasts  of  seasonable  variable  water 
supplies.  NRCS  field  staff  in 
cooperation  with  partnering 
organizations  manually  coUect  data 
from  850  remote  high  mountain  sites. 
Data  is  electronically  collected  fitim  an 
additional  600  SNOTEL  (automated 
snowpack  telemetry  network)  sites.  In 
cooperation  with  the  National  Weather 
Service,  the  data  is  assembled  and 
analyzed.  Then,  NRCS  staff  develop 
seasonal  water  supply  forecasts. 


(iv)  Plant  Material  Centers  assemble, 
test,  and  encourage  increased  plant 
propagation  and  usefulness  of  plant 
sp>ecies  for  biomass  production,  carbon 
sequestration,  erosion  reduction, 
wetland  restoration,  water  quality 
improvement,  streambank  and  riparian 
area  protection,  coastal  dune 
stabilization,  and  to  meet  other  special 
conservation  treatment  needs.  The  work 
is  carried  out  cooperatively  with  State 
and  Federal  agencies,  private 
organizations,  commercial  businesses, 
and  seed  and  nursery  associations.  After 
species  are  proven,  they  are  released  to 
the  private  sector  for  commercial  - 
production. 

(2)  Conservation  programs  in  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  most  of  which  are 
funded  by  the  Commodity  Credit 
Corporation  (CCC).  NRCS  provides 
leadership  and  technical  assistance  for 
the  following  programs: 

(i)  Environmental  Quality  Incentives 
Program  (EQIP).  EQIP  provides  a  single, 
voluntary  conservation  program  for 
fanners  and  ranchers  who  £ace  serious 
threats  to  soil,  water,  and  related  natural 
resources.  Nationally,  it  provides 
technical,  financial,  and  educational 
assistance,  half  of  it  targeted  to 
livestock-related  natural  resource 
problems  and  half  to  more  general 
conservation  priorities. 

(ii)  Wetlanos  Reserve  Program  (WRP). 
WRP  is  a  volimtary  program  to  restore 
and  protect  wetlands  on  private 
property.  It  provides  an  opportunity  for 
landowners  to  receive  financial 
incentives  to  enhance  wetlands  in 
exchange  for  retiring  marginal 
agricnltural  land. 

(iii)  Wildlife  Habitat  Incentives 
Program  (WHIP).  WHIP  is  a  voluntary 
program  for  people  who  want  to 
develop  and  improve  wildlife  habitat  on 
private  lands.  It  provides  both  technical 
assistance  and  cost  sharing  to  help 
establish  and  improve  fish  and  wildlife 
habitat. 

(iv)  Farmland  Protection  Program 
(FFP).  This  program  provides  funds  to 
help  purchase  development  rights  to 
keep  productive  farmland  in 
agricultural  use.  Working  through 
existing  programs,  USDA  joins  with 
State,  tribal,  or  local  governments  to 
acquire  volimtary  conservation 
easements  or  other  interests  from 
.landowners.  

(v)  Forestry  Incentives  Prt^rams  (FIP). 
FIP  supports  good  forest  management 
practices  on  privately  owned,  non- 
industrial  forest  lands  nationwide.  FIP 
is  designed  to  benefit  the  environment 
while  meeting  future  demands  for  wood 
products.  Although  not  funded  by  CCC, 
Section  373  of  the  Federal  Agriculture 


Improvement  and  Reform  Act  of  1996 
extended  the  program  under 
discretionary  appropriations. 

(3)  Resource  Conservation  and 
Development  (RC&D)  Program, 
authorized  by  Section  102  of  the  Flood 
and  Agriculture  Act  of  1962  (Pub.  L  87- 
702)  and  Sections  1528-1538  of  the 
Agriculture  and  Food  Act  of  1981  (Pub. 
L.  97-98).  This  program  is  initiated  and 
directed  at  the  local  level  by  volunteers 
who  involve  multiple  communities, 
various  units  of  government, 
municipalities,  and  grassroots 
organizations.  RC&D  is  a  catalyst  for 
civic-oriented  groups  to  share 
knowledge  and  resources  in  a  collective 
attempt  to  solve  common  problems.  The 
program  offers  aid  in  balancing  the 
environmental,  economic,  and  social 
needs  of  an  area. 

(4)  Rural  Abandoned  Mine  Program 
(RAMP)  and  other  responsibiUties 
assigned  under  the  Surfece  Mining 
Control  and  Reclamation  Act  of  1977 
(Pub.  L.  95-87).  Under  RAMP,  NRCS 
provides  technical  and  finann'^l 
assistance  to  landowners  to  reclaim 
certain  abandoned  coal-mined  lands. 
This  assistance  can  be  used  to  reclaim 
these  lands  for  approved  uses,  which 
include  pasture,  range,  woodland, 
cropland,  noncommercial  recreation, 
and  wildlife  habitat.  The  program's  first 
priority  is  to  protect  public  health, 
welfare,  safety,  and  property  from 
hazards  caused  by  past  surface  coal 
mining  or  by  surface  effects  of  deep 
mining. 

(5)  Watershed  surveys  and  planning 
authorized  by  the  Watershed  Protection 
and  Flood  Prevention  Act  (Pub.  L.  83- 
566,  Section  6  (16  U.S.C.  1001-1008)). 
This  1996  appropriations  act  combined 
the  Small  Watershed  Planning  and  the 
River  Basin  Surveys  and  Investigations 
programs  into  a  new  program  called  the 
Watershed  Surveys  and  Planning 
Program.  The  {Mt>gtam  involves 
cooperation  with  other  Federal,  State, 
and  local  agencies  to  conduct  watershed 
planning,  river  basin  surveys  and 
investigations,  flood  hazard  analysis, 
and  flood  plain  management  assistance, 
which  aid  in  the  development  of 
coordinated  water  resource  programs, 
including  the  development  of  guiding 
principles  and  procedures. 

(6)  Watershed  and  flood  prevention 
operations  include  the  followdng 
activities: 

(i)  Watershed  operations  authorized 
by  the  Flood  Control  Act  of  1944.  Flood 
prevention  operations  include:  Planning 
and  installing  works  of  improvement 
and  land  treatment  measures; 
conservation,  development,  utilization, 
and  disposal  of  water;  and  reduction  of 
sedimentation  and  erosion  damages. 
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This  may  also  include  the  development 
of  recreational  facilities  and  the 
improvement  of  fish  and  wildlife 
habitat. 

(ii)  The  Emergency  Watershed 
Protection  (EWP)  Program,  authorized 
by  Section  216  of  the  Flood  Control  Act 
of  1950  (Pub.  L.  81-516)  and  Section 
403  of  Title  IV  of  the  Agricultural  Credit 
Act  of  1978  tPub.  L.  95-334).  EWP 
provides  assistance  to  reduce  hazards  to 
life  and  property  in  watersheds 
damaged  by  severe  natural  events. 
Emergency  work  includes  establishing 
qiiick  vegetative  cover  on  denuded  land, 
sloping  steep  land,  and  eroding  banks; 
opening  dangerously  restricted 
channels;  repairing  diversions  and 
levees;  and  other  emergency  work. 
NRCS  provides  technical  and  financial 
assistance  for  disaster  cleanup;  stream 
corridor,  wetland,  and  riparian  area 
restoration;  and  urban  plaiming  and  site 
location  assistance  to  the  Federal 
Emergency  Management  Agency 
(FEMA)  when  relocating  communities 
out  of  flood  plains. 

(iii)  The  Watershed  Protection  and 
Flood  Prevention  Act  (Pub.  L.  83-566), 
also  known  as  the  Small  Watersheds 
Program.  This  program  provides  for 
cooperation  with  local  sponsors.  State, 
and  other  public  agencies  in  the 
installation  of  planned  works  of 
improvement  and  land  treatment 
measures  in  approved  watershed 
projects.  Eligible  measures  include  flood 
prevention,  water  conservation, 
recreation,  agricultiual  water 
management,  flood  plain  easements, 
municipal  and  industrial  water,  and 
rural  water  supply. 

f  601.2    Functions  reswvwl  to  ttte 
Secretary  of  Agriculture. 

(a)  Designation  of  new  Resource 
Conservation  and  Development  (RC&D) 
areas.  Once  designated,  these  areas  may 
receive  RC&D  Program  assistance  from 
NRCS. 

(b)  Administration  of  the  Soil  and 
Water  Resources  Conservation  Act  of 
1977  (Pub.  L.  95-192)  to  conduct  an 
appraisal  and  develop  a  national 
conservation  program  every  five  years. 

1601.3    Natural  disaster  assistance. 

(a)  To  assist  in  emergencies  caused  by 
natural  disasters,  NRCS  may: 

(1)  Provide  technical  and  financial 
assistance  under  authority  of  Section 
216  of  the  Flood  Control  Act  of  1950 
(Pub.  L.  81-516,  Stat.  184,  33  U.S.C. 
701b)  and  Section  403  of  Title  IV  of  the 
Agricultural  Credit  Act  of  1978  (Pub.  L. 
9S-334). 

(2)  Provide  technical  assistance  for 
rehabilitation  of  land  and  conservation 
systeou  for  which  other  U.S. 


Department  of  Agriculture  agencies 
provide  cost  sharing. 

(3)  Provide  technical  assistance  on 
rehabilitation  of  rural  lands  damaged  by 
natural  disaster. 

(4)  Provide  assistance  in  evaluating 
the  severity  of  the  disaster,  assessing 
problems  created,  and  determining  the 
amount  and  kind  of  emergency  work 
needed  for  restoration. 

(5)  Provide  available  information, 
maps,  and  reports  on  projects  described 
in  Parts  621,  622,  623,  and  640  of 
Section  216  of  the  Flood  Control  Act  of 
1950. 

(6)  Provide  assistance  in  locating 
heavy  earthmoving  equipment. 

(7)  Make  light  trucks  and  other  types 
of  NRCS  transportation  equipment 
available  for  emergency  use. 

(8)  Provide  technical  assistance  in 
locating  alternate  routes  when  existing 
roads  and  highways  cannot  be  used. 

(b)  In  a  disaster,  it  is  the  resiransibility 
of  the  state  conservationist  to  determine 
the  extent  of  NRCS  assistance.  In 
presidenUally-declared  disasters,  NRCS 
coordinates  emergency  assistance  with 
the  Federal  Emergency  Management 
Agency  (FEMA). 

f  601.4    Defense  responsibilities. 

In  the  event  of  nuclear  attack,  NRCS 
is  responsible  for  providing: 

(a)  Technical  guidance,  based  upon 
results  of  radiological  monitoring  and 
the  extent  of  radiological  contamination 
to  farmers,  ranchera,  and  others  relating 
to: 

(1)  The  selection  and  use  of  land  for 
agricultiu^l  production. 

(2)  The  harvesting  of  crops. 

(3)  The  use  of  crops  stored  on  the 
farm. 

(4)  The  use,  conservation,  disposal, 
and  control  of  water  to  insure  adequate 
usable  water  for  agricultural  purposes 
and  to  prevent  floods. 

(5)  The  safety  of  livestock. 

(b)  Basic  soil  information,  land  use 
guides,  and  onsite  technical  assistance 
in  selecting  land  for  production  and  in 
applying  practices  to  increase 
production  of  food  and  fiber  with 
maximum  efficiency. 

David  C  While, 

Director,  Conservation  Communications  Staff, 
Natural  Resources  Conservation  Service. 
[FR  Doc.  97-8943  Filed  4-7-97;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  303 
RIN  3064-AC03 

Applications,  Requests,  Submittals, 
Delegations  of  Authority,  and  Notices 
Required  to  be  Filed  by  Statute  or 
Regulation 

agency:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Final  rule. 

summary:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  is 
amending  the  definition  of  "appropriate 
FDIC  regional  office"  and  other  related 
terms  contained  in  its  applications 
regulation  to  change  the  way  the  FDIC 
designates  the  appropriate  regional 
office  for  piuposes  of  filing  applications, 
requests,  submittals,  and  notices.  The 
amendment  relates  to  a  realignment  of 
the  FDIC's  regional  office  operations.  As 
a  result,  the  FDIC  Division  of 
Supervision  (EKDS)  and  the  Division  of 
Compliance  and  Consumer  Affairs 
(DCA)  will  supervise  groups  of  related 
insured  institutions  from  one  FDIC 
regional  office.  The  designated  regional 
office  for  a  group  of  institutions  will, 
except  in  rare  circumstances,  be  the  one 
in  which  the  group's  major  policy  and 
decision  makers  are  located.  This 
location  will  coincide  with  the 
headquarters  location  of  holding 
companies  or  lead  institutions  in  most 
instances.  Realigning  operations  in  this 
manner  will  streamline  supervision 
processes  and  simplify  communication 
channels. 

All  supervisory  matters  processed  in 
regional  offices,  including  applications 
and  administrative  actions,  that  involve 
insured  institutions  within  a  group  of 
related  institutions  will  be  processed  in 
the  designated  FDIC  regional  office. 
Applications  will  be  submitted  directly 
to  the  FDIC  regional  office  assigned 
supervisory  responsibility  for  the  group. 
The  regulation  makes  no  change  in  the 
location  of  the  appropriate  region  for 
institutions  that  are  not  part  of  a  group 
or  when  a  group  of  related  institutions 
are  located  within  one  region. 
EFFECTIVE  DATE:  This  rule  is  effiective 
April  8.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Spoth,  Examination 
Specialist,  Division  of  Supervision  (202) 
898-6611;  David  K.  Mangian,  Regional 
Director,  Division  of  Compliance  and 
Consumer  Affairs  (312)  382-7550;  Ken 
A.  Quincy,  Section  Chief,  Division  of 
Compliance  and  Consumer  Affairs  (202) 
942-3083;  or  Susan  van  den  Toom, 
Counsel,  Legal  Division  (202)  898-8707. 
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SUPPI.EMENTARY  INFORMATION:  The  FDIC 
is  amending  12  CFR  303.0(b)(12) 
regarding  the  definition  of  "appropriate 
FDIC  region",  "appropriate  FDIC 
regional  office",  "appropriate  regional 
director",  "appropriate  deputy  regional 
director",  and  "appropriate  regional 
counsel"  (collectively,  "appropriate 
region")  to  permit  groups  of  related 
insured  institutions  to  be  supervised  by 
a  single  FDIC  regional  office.  With 
regard  to  an  insured  institution  or 
proposed  institution  that  is  not  or  will 
not  be  part  of  a  group  of  related 
institutions,  the  appropriate  FDIC  region 
will  continue  to  be  the  FDIC  region  in 
which  the  institution  is  or  will  be 
located. 

The  amendment  provides  that  the 
appropriate  FDIC  region  for  groups  of 
related  institutions  will  be  the  regional 
office  in  which  the  group's  major  policy 
and  decision  makers  are  located  or  any 
other  region  the  FDIC  designates  on  a 
case-by-case  basis.  In  most  cases 
involving  related  institutions,  the 
appropriate  FDIC  region  will  be  the 
region  in  which  the  headquarters  of  a 
lead  institution  or  of  a  holding  company 
is  located.  All  supervisory  mattera, 
including  applications  and 
administrative  actions,  that  involve 
insiu^d  institutions  within  a  group  of 
related  institutions  will  be  processed  in 
the  appropriate  FDIC  regional  office. 

The  phrase  "group  of  related  insured 
institutions"  is  used  in  the  amended 
definition  because  it  provides  necessary 
flexibility  to  designate  the  appropriate 
regional  office  for  supervisory  purposes. 
Other  more  specific  terms,  such  as 
"affiliates",  or  "subsidiaries  of  the  same 
bank  holding  company",  or  "conunonly 
controlled  institutions",  were 
considered.  However,  such  terms  or 
phrases  are  used  in  other  regulations 
and  do  not  captiue  the  array  of 
ownership  and  control  relationships 
which  will  be  considered  "related"  for 
purposes  of  establishing  one  FDIC 
regional  office  as  the  appropriate  region 
for  supervising  a  group  of  related 
institutions.  For  example,  the  owners  of 
a  group  of  institutions  that  are  to  be 
supervised  together  may  be  individuals, 
bank  and  thrift  holding  companies, 
nonregulated  parent  companies,  and 
foreign  owners,  or  any  combination  of 
these  elements  in  midtiple  ownership 
tiers.  Institutions  related  through 
ownership  by  individuals  or  entities 
other  than  holding  companies  may  be 
affected,  even  where  they  are  not 
commonly  "controlled"  for  other 
regulatory  purposes  (e.g.,  Regulation  O 
(12  CFR  part  215),  Change  in  Bank 
Control  Act).  Similarly,  the  phrase 
"major  policy  and  decision  makers  are 
located"  is  used  to  designate  the 


location  of  the  appropriate  FDIC 
regional  office  because  other  terms,  such 
as  "holding  company  headquarters"  or 
"location  of  the  lead  institution"  may 
not  accurately  describe  the  location 
where  a  group  of  related  institutions 
locates  its  top  managing  officials. 

The  provision  to  permit  the  FDIC  to 
designate  the  appropriate  regional  office 
on  a  case-by-case  basis  is  necessary  to 
give  the  FDIC  flexibility  where  using  the 
location  of  the  major  policy  and 
decision  makers  for  determining  the 
appropriate  region  is  inappropriate  or 
inefficient.  The  need  for  such  language 
is  demonstrated  in  the  case  of  a  foreign 
bank  that  operates  several  institutions  in 
the  United  States,  but  whose 
headquarters,  CEO,  and  major  policy 
and  decision  makers  are  located  in  a 
foreign  country.  In  such  a  case,  the  FDIC 
would  have  the  discretion  to  select  the 
most  appropriate  regional  office  to 
supervise  the  institutions  located  in  the 
United  States.  Such  flexibilify  is  also 
needed  in  the  case  of  a  multibank 
holding  company  where  major  policy 
and  decision  makers  are  located  in 
several  FDIC  regions.  In  such  a  case,  the 
most  logical  region  from  a  supervisory 
standpoint  will  be  designated  by  DOS 
andlXA. 

A  letter  to  all  insured  institutions  will 
announce  the  realignment  of  DOS  and 
EXHA's  regional  office  responsibilities.  A 
separate  explanatory  letter  will  also  be 
sent  to  each  institution  that,  as  a  result 
of  the  realignment,  will  be  supervised 
by  a  newly  designated  FDIC  regional 
office.  In  the  event  an  institution  which 
is  part  of  a  group  of  related  institutions 
inadvertently  files  an  application  with 
the  wrong  FDIC  regional  office,  the  FDIC 
will  forward  the  document  to  the 
appropriate  regional  office  and  notify 
the  institution  without  penalizing  the 
institution  for  a  misdirected  filing.  Each 
regional  office  has  information  available 
to  advise  insured  institutions, 
applicants,  the  public,  other  regiilators, 
and  any  interested  parfy  regarding 
identification  of  an  institution's 
as»gned  FDIC  r^onal  office. 

The  purpose  of  the  realignment  of 
FDIC  regional  office  responsibilities  and 
the  amendment  is  to  more  efficienUy 
supervise  groups  of  related  institutions 
by  assigning  responsibilify  for  the  group 
to  one  FDIC  regional  office  based  on  the 
location  of  the  group's  major  policy  and 
decision  makers.  The  prior  part  303 
language  defines  "appropriate"  to  mean 
that  the  FDIC  supervises  institutions 
from  the  region  in  which  the  institution 
is  located,  regardless  of  where  the 
parent  company  or  any  related 
institution  in  a  group  is  located  or 
where  the  group's  major  policy  and 
decision  makers  are  located.  Over  time, 


with  the  trend  toward  industry 
consolidation  and  interstate  banking, 
this  approach  has  become  cumbersome 
for  both  the  FDIC  ainl  for  groups  of 
related  institutions  that  operate,  or  seek 
to  operate,  in  more  than  one  FDIC 
region.  In  such  cases,  every  FDIC  region 
in  which  a  related  institution  operates  is 
directiy  involved  in  the  group's 
business  and  regulatory  afiiairs,  resulting 
in  potential  duplication  of  supervisory 
efforts  and  disorder  in  multiple 
communication  channels. 

The  changes  to  part  303  are  being 
made  to  facilitate  improved 
communications  between  insured 
institutions  and  the  FDIC  and  to  make 
better  use  of  the  FDIC's  resources  in 
processing  applications  and 
administrative  actions  for  groups  of 
related  insured  institutions.  The 
changes  do  not  create  any  insiued 
institution  publication  requirements  or 
impact  the  institution's  or  other 
respondent's  right  to  challenge  any 
action.  The  changes  also  do  not  impair 
access  to  the  Board,  to  the  extent  it 
exists  currenUy  in  part  303,  for  review 
of  decisions  on  any  application  or 
administrative  matter.  The  change  in  the 
appropriate  region  is  procedural  in 
natiu«.  The  designation  of  the  FDIC 
office  which  will  exercise  overall 
supervision  for  purposes  of  receiving 
applications  and  deciding  certain 
regulatory  matters  has  no  effect  on  the 
standards  against  which  the  merits  of  an 
application  or  administrative  action  are 
to  be  measured.  In  addition,  any  change 
as  to  the  appropriate  FDIC  office  in 
which  overall  supervisory  functions 
will  be  assigned  does  not  alter  any  of 
the  rights  or  obligations  of  any 
institution  or  other  respondent 

The  FDIC  is  also  eliminating  the  term 
"appropriate  regional  manager"  from  its 
definition  because  the  term  is  no  longer 
a  designated  tide  used  by  the  FDIC. 

Exemption  From  Public  Notice  and 
Comment 

The  amendments  are  being  published 
in  fiinal  form  without  opportiuiify  for 
public  comment  imder  authorify  of  5 
U.S.C.  553(b)(A)  (Administrative 
Procedure  Act)  which  exempts  from 
required  publication  for  comment 
interpretive  rules,  general  statements  of 
policy,  and  ndes  of  agency  practice  and 
procedure.  Specifically,  the 
amendments  relate  to  the  FDIC's 
administrative  and  supendsoiy 
procedures  concerning  the  designation 
of  appropriate  regional  offices  for 
purposes  of  filings  and  administrative 
actions.  The  amendments,  which 
constitute  nonsubstantive  changes  to  the 
FDIC's  Rules  of  Practice  and  Procedure, 
are  being  made  inunediately  effective 
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inasmuch  as  the  requirement  found  in  5 
U.S.C.  553(d)  that  substantive  rules  be 
published  not  less  than  30  days  prior  to 
their  effective  date  is  inapplicable. 

Regulatory  Flexibility  Act 

Under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  605(b)),  the  final  regulatory 
flexibility  analysis  otherwise  required 
under  section  604  of  the  RFA  (5  U.S.C. 
604)  is  not  required  if  the  head  of  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  imp>act  on 
a  substantial  number  of  small  entities 
and  the  agency  publishes  such 
certification  in  die  Federal  Register 
along  with  this  general  notice  of 
proposed  rulemaking  or  at  the  time  of 
put^cation  of  the  final  rule. 

The  Board  of  Directors  has  concluded 
after  reviewing  the  final  regulation  that 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
institutions  since  the  only  change,  if 
any,  may  be  the  location  in  which  the 
institution  will  make  filings  and  from 
which  the  institution  will  be  supervised 
by  the  FDIC.  The  Board  of  Directors 
therefore  hereby  certifies  pursuant  to 
section  605  of  the  RFA  that  the 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  RFA. 

Small  Bueineas  Regalatory  Enforcement 
FaimewAct 


The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  (Public  Uw  104-121) 
provides  generally  for  agencies  to  report 
rules  to  Congress  and  for  Congress  to 
review  rules.  This  final  rule  is  not  a  rule 
for  purposes  of  SBREFA  because  it  is  a 
rule  of  agency  organization  pursuant  to 
SBREFA.  5  U.S.C  804(3Mc). 

Papencork  Rednctiott  Act 

As  these  amendments  neither  alter 
existing  nor  create  new  record  keeping 
or  reporting  requirements,  the 
Paperwork  Reduction  Act  is 
inapplicable. 

Coat  Benefit  Analyai* 

This  final  rule  is  generally  not 
expected  to  result  in  material  increases 
in  costs  and  burden  to  respondents. 
Seme  filers,  however,  will  be  required 
to  file  materials  in  a  different  location. 

IM  of  Sufafacti  in  12  CFR  Part  303 

Administrative  practice  and 
pocedure.  Authority  delegations 
(Government  agencies),  Bank  deposit 
-insurance.  Baidcs,  Banking,  Reporting 
and  recordkeeping  requirements, 
Savings  associations. 


For  the  reasons  set  forth  in  the 
preamble,  12  CFR  part  303  is  amended 
as  -set  forth  below: 

PART  303— APPLICATIONS, 
-REQUESTS.  SUBMITTALS. 
DELEGATIONS  OF  AUTHORITY,  AND 
NOTICES  REQUIRED  TO  BE  RLED  BY 
STATUTE  OR  REGULATION 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Anthority:  12  U.S.C.  378. 1813, 1815, 1816, 
1817(j),  1818, 1819  (Seventh  and  Tenth), 
1828. 1831e,  18310, 1831p-l:  15  U.S.C.  1607. 

2.  In  §  303.0,  paragraph  (b)(12)  is 
revised  to  read  as  follows: 

§308.0    Scope  and  definitions. 

•  •         •         •         • 

(b)«  •   • 

(12)  Appropriate  FDIC  region, 
appropriate  FDIC  regional  office, 
appropriate  regional  director, 
appropriate  deputy  regional  director, 
and  appropriate  regional  counsel  shall 
refer  to  the  FDIC  region,  and  the  FDIC 
regional  office,  re^onal  director,  deputy 
regional  director,  and  regional  counsel, 
of  the  FDIC  region,  which  the  FDIC 
designates  as  follows: 

(i)  When  an  institution  or  proposed 
institution  that  is  the  subject  of  an 
application,  request,  submittal,  notice, 
or  administrative  action  is  not  or  will 
not  be  part  of  a  group  of  related 
institutions,  the  appropriate  region  for 
the  institution  and  any  individual 
associated  Mrith  the  institution  is  the 
FDIC  region  in  which  the  institution  or 
proposed  institution  is  or  will  be 
located;  or 

(ii)  When  an  institution  or  proposed 
institution  that  is  the  subject  of  an 
application,  request,  submittal,  notice, 
or  administrative  action  is  or  will  be 
part  of  a  group  of  related  institutions, 
the  appropriate  region  for  the  institution 
and  any  individual  associated  with  the 
institution  is  the  FDIC  region  in  which 
the  group's  major  policy  and  decision 
makers  are  located,  or  any  other  region 
the  FDIC  designates  on  a  case-by-case 
basis. 

•  •        •        •        • 

By  Qrdar  of  the  Board  of  Directors. 

Dated  at  Washhigton,  O.C,  this  25th  day  of 
March.  1997. 

Federal  Deposit  iDsuxance  Corpontion 

RabertE.  FeldaaaB. 

Deputy  Executive  Secretary. 

[FR  Doc.  97-8827  Filed  4-7-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  95^M-234-AD;  Amendment 
39-9986;  AD  97-07-12] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  and  DC-10 
Series  Airplanes,  and  KC-10A 
(Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and  DC-10 
series  airplanes,  and  KC-lOA  (military) 
airplanes.  That  AD  currenUy  requires 
functional  testing  to  verify  proper 
installation  of  the  electrical  connectors 
to  the  engine  generator  and  fire  bell 
shutoCf  switches,  and  correction  of  the 
installation,  if  necessary.  This 
amendment  requires  installation  of  a 
modification  that  terminates  the 
requirement  to  perform  repetitive 
functional  tests.  This  amendment  is 
prompted  by  the  development  of  a 
modification  that  minimizes  the 
possibility  of  improperly  connecting 
(crossing)  the  electrical  coimectors  to 
the  fire  extinguishing  handles.  The 
actions  specified  by  this  amendment  are 
intended  to  prevent  the  wrong  engine* 
driven  generator  from  being  shut  dovtrn 
unnecessarily  in  the  event  of  an  engine 
fire  warning. 
DATES:  Effective  May  13, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  13, 
1997. 

AOORE8SES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Botdevard.  Long  Beach. 
California  90846.  Attention:  Technical 
Publications  Business  Administration. 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  FAA. 
Transport  Airpliuae  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramoimt  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700,  Washington.  DC 


Federal  Register  /  Vol.  62,  No.  67./  Tuesday,  April  8,  1997  /  Rules  and  R^ulations  16665 


FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Vakili.  Aerospace  Engineer. 
Propulsion  Branch,  ANM-140L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  telephone 
(310)  627-5262;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  93-25-09  Rl, 
amendment  39-9070  (59  FR  56383, 
November  14. 1994).  which  is 
applicable  to  certain  McIDonnell 
Douglas  Model  MD-11  and  DC-10 
series  airplanes,  and  KC-lOA  (military) 
airplanes,  was  published  in  the  Federal 
Register  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  on 
November  12,  1996  (61  FR  5801?).  The 
existing  AD  currently  requires 
functional  testing  to  verify  proper 
installation  of  the  electricial  connectors 
to  the  engine  generator  and  fire  bell 
shutoff  switches,  and  correction  of  the 
installation,  if  necessary.  The 
supplemental  NPRM  proposed  to 
require  the  installation  of  a  modification 
that  would  terminate  the  requirement  to 
perform  repetitive  functional  tests. 

Interested  persons  have  been  afforded 
an  opportunify  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Several  commenters  support  the 
proposed  AD. 

Requeet  to  Extend  Compliance  Time 

One  commenter  requests  that  the 
compliance  time  for  installation  of  the 
modification  be  extended  from  the 
proposed  24  months  to  36  months.  This 
commenter.  a  U.S.  operator  of  affected 
airplanes,  requests  this  extension  so  that 
the  modification  can  be  installed  during 
one  of  this  operator's  regularly 
scheduled  maintenance  intervals. 
Adoption  of  the  proposed  compliance 
time  of  24  months  would  require  this 
operator  to  schedule  special  times  for 
the  accomplishment  of  the  modification, 
at  additional  expense  and  downtime. 

The  FAA  does  not  concur  with  the 
conunenter's  request  to  extend  the 
compliance  time.  The  operator  provided 
no  technical  justification  for  revising 
this  interval  as  requested.  Further,  in 
developing  an  appropriate  compliance 
time  for  this  action,  the  FAA  considered 
the  safety  implications,  parts 
availability,  and  normal  maintenance 
schedules  for  timely  accomplishment  of 
the  modification.  In  consideration  of 
these  items,  the  FAA  has  detemlined 
that  24  months  represents  an 
appropriate  interval  of  time  allowable  in 


which  the  modifications  can  be 
accomplished  during  scheduled 
maintenance  intervals  for  the  majority 
of  affected  operators,  and  an  acceptable 
level  of  safety  can  be  maintained. 
However,  paragraph  (f)  of  the  final  rule 
does  provide  affected  operators  the 
opportimity  to  apply  for  an  adjustment 
of  the  compliance  time  if  sufficient  data 
are  presented  to  justify  such  an 
adjustment 

Request  to  Delete  System  Functional 
Test  Prior  to  Modification 

One  commenter  objects  to  the  need  to 
verify  the  extinguishing  system's 
integrity  by  accomplishing  engine  run 
checks  immediately  prior  to  the 
installation  of  the  terminating 
modification.  This  check  procedure  is 
specified  in  the  referenced  McDoimell 
Douglas  Service  Bulletin  DC10-2&-047 
(both  the  original  issue  and  Revision  1) 
as  the  first  step  to  be  performed  on 
unmodified  airplanes  prior  to  inatAlling 
the  tethers  on  the  engine  generator  and 
fire  bell  shutoff  switches.  This 
commenter  maintains  that  the  integrity 
of  the  system  has  already  been 
established  if  the  operator  has  been 
accomplishing  the  repetitive  checks 
after  any  system  maintenance,  as  is 
currently  required  by  AD  93-25-09  Rl. 
The  commenter  considers  that  the  need 
to  reconfirm  the  system's  integrity  is  not 
justified. 

The  FAA  concurs.  The  FAA  has 
determined  that  as  long  as  a  functional 
test  has  been  accomplished  in  ' 

accordance  with  AD  93-25-09  Rl.  or  in 
accordance  with  paragraph  (a),  (b),  or  (c) 
of  this  final  rule,  there  is  no  need  to 
perform  the  additional  test  of  the  system 
just  prior  to  installing  the  modification. 
A  new  paragraph  (e)  has  been  added  to 
this  final  rule  to  indicate  this. 

Request  to  Rely  on  Maintenance 
Actions  to  Correct  Unsafe  Condition 

One  commenter  has  no  technical 
objection  to  the  proposal,  but  suggests 
that  current  maintenance  practices  are 
sufficient  to  identify  a  discrepant 
connection.  The  commenter  points  out 
that  maintenance  tasks  are  now  in  place 
in  the  revised  maintenance  manual  that 
will  enable  a  cross  connection  condition 
to  be  readily  identified. 

The  FAA  does  not  concur.  Service 
experience  has  demonstrated  that 
maintenance  alone  cannot  be  relied 
upon  to  correct  what  has  been 
detennined  to  be  a  design  deficiency. 
Reliance  on  maintenance  to  correct  for 
a  design  deficiency  increases  the  risk  of 
introducing  maintenance  error  and 
defeats  the  purpose  of  what  it  was 
meant  to  serve.  Moreover,  the 
installation  of  the  modification  required 


by  this  AD  (at  a  one-time  per-airplane 
cost  of  only  $180  to  $210  per  airplane) 
will  eliminate  the  need  to  rely  on 
numerous  long  term  and  costly 
maintenance  tasks. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  detennined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  100  Model 
MD-11  airplanes,  and  426  Model  DC-10 
series  and  KC-lOA  (military)  airplanes, 
of  the  affected  design  in  the  worldwide 
fleet  The  FAA  estimates  that  30  Model 
MD-11  airplanes,  and  239  Model  DC-10 
series  and  KC-lOA  (military)  airplanes 
of  U.S.  registry  will  be  affected  by  this 
proposed  AD. 

For  U.S. -registered  Model  MD-11 
airplanes:  The  checks  that  are  currenUy 
required  by  AD  93-25-09  Rl  (and 
retained  by  this  new  AD  action)  take 
approximately  0.5  work  hour  per 
airplane  to  accomplish,  at  an  average    - 
labor  rate  of  $60  per  work  hotu.  Based 
on  these  figures,  the  OMt  impact  of  the 
actions  currenUy  required  on  U.S. 
operators  of  Model  MD-11  airplanes  is 
estimated  to  be  $900,  or  $30  per 
airplane,  per  check. 

The  terminating  modification  that  is 
required  by  this  AD  action  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
cost  of  required  parts  is  expected  to  be 
negligible.  Based  on  these  figures,  the 
cost  impact  of  the  modification 
requirements  of  this  AD  on  U.S. 
operators  of  Model  MD-11  airplanes  is 
estimated  to  be  $3,240,  or  $180  per 
airplane. 

For  U.S. -registered  Model  DC-10 
series  and  KC-lOA  (military)  airplanes. 
The  checks  that  are  currently  required 
by  AD  93-25-09  Rl  (and  retained  by 
this  new  AD  action)  take  approximately 
0.5  work  hour  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  actions 
currenUy  required  on  U.S.  operators  of 
these  models  of  airplanes  is  estimated  to 
be  $7,170,  or  $30  per  airplane,  per 
check. 

The  terminating  modification  that  is 
required  by  this  AD  action  wiU  take  an 
average  of  3.5  work  hours  per  airplane 
to  accomplish,  at  an  average  labor  rate 
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of  $60  per  work  hour.  The  cost  of 
required  parts  is  expected  to  be 
negligible.  Based  on  these  figtues,  the 
cost  impact  of  the  modification 
requirements  of  this  AD  on  U.S. 
operators  of  these  models  of  airplanes  is 
estimated  to  be  $50,190,  or  $210  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Ragalatoiy  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Re^ilatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rides 
Docket  at  the  location  provided  under 
the  caption  AOCMESSES. 

List  of  Subjects  in-14  CFR  Fait  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113.  44701. 

{30.13    (AmendMl] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9070  (59  FR 


56383,  November  14,  1994).  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-9986,  to  read  as 
follows: 

97-07-12    McDonnell  DoogUs:  Amendment 
39-9986.  Ctocket  95-NM-234-AD. 
Supersedes  AD  93-25-09  Rl, 
Amendment  39-9070. 

Applicability:  Model  MD-11  series 
airplanes  as  listed  in  McDonnell  Douglas 
MD-11  Alert  Service  Bulletin  A26-16.  dated 
November  22, 1993;  and  Model  DC-10  series 
airplanes  and  KC-lOA  (military)  airplanes  as 
listed  in  McDonnell  Douglas  DC-lO/KC-lOA 
Alert  Service  Bulletin  A26-46.  dated 
December  6, 1993;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  wrong  engine-driven 
generator  from  being  shut  down 
unnecessarily  in  the  event  of  an  engine  fire 
warning,  accomplish  the  following: 

(a)  As  of  )anuary  7,  1994  (the  effective  date 
of  AD  93-25-09,  amendment  39-«775),  prior 
to  further  flight  following  any  maintenance 
performed  on  the  fire  extinguishing  handle 
system,  perform  a  functional  test  to  verify 
proper  installation  of  the  electrical 
coimectors  to  the  engine  generator  and  fire 
bell  shutoff  switches  in  accordance  with  the 
Accomplishment  Instructions  of  McDoimell 
Douglas  MD-11  Alert  Service  Bulletin  A26- 
16.  dated  November  22, 1993  (for  Model  MD- 
11  series  airplanes);  or  McDoimell  Douglas 
DC-lO/KC-lOA  Alert  Service  Bulletin  A26- 
46.  dated  December  6,  1993  [for  Model  DC- 
10  series  airplanes,  and  KC-lOA  (military) 
airplanes);  as  applicable. 

(b)  If  the  electrical  coimectors  are  found  to 
be  properly  installed,  repeat  the  functional 
test  thereafter  prior  to  further  flight  following 
any  maintenance  performed  on  the  fire 
extinguishing  handl*^ystem,  until  the 
requirements  of  ptaragraph  (d)  of  this  AD  are 
accomplished. 

(c)  If  the  electrical  connectors  are  found  to 
be  improperly  installed,  prior  to  further 
flight,  correct  the  wiring  installation  and 
repeat  the  functional  test,  in  accordance  with 
the  Accomplishment  Instructions  of 
McDonnell  Douglas  MD-11  Alert  Service 
Bulletin  A26-16.  dated  November  22,  1993 
(for  Model  MD-11  series  airplanes);  or 
McDonnell  Douglas  DC-lO/KC-lOA  Alert 
Serrice  Bulletin  A26— 46.  dated  December  6, 
1993  [for  Model  DC-10  series  airplanes,  and 
KC-lOA  (military)  airplanes);  as  applicable. 


Thereafter,  repeat  the  functional  test  prior  to 
fiuther  flight  following  any  maintenance 
performed  on  the  fire  extinguishing  handle 
system,  until  the  requirements  of  paragraph 
(d)  of  this  AD  are  accomplished. 

(d)  Except  as  provided  by  paragraph  (e)  of 
this  AD:  Within  24  months  after  the  effiective 
date  of  this  AD.  install  tethers  on  the  engine 
generator  and  fire  bell  shutoff  system  and 
firex  bottle  electrical  connectors,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MDl  1-26-018.  dated  August  24, 
1995  (for  Model  MD-11  series  airplanes);  or 
McDonnell  Douglas  Service  Bulletin  DClO- 
26-047.  Revision  1.  dated  August  22. 1996 
(for  Model  DC-10  series  airplanes  and  KC- 
lOA  (military)  airplanes);  as  applicable. 
Accomplishment  of  this  installation 
constitutes  terminating  action  for  the 
functional  tests  required  by  this  AD. 

(e)  For  those  airplanes  on  which  a 
functional  test  has  been  accomplished  in 
accordance  with  either  AD  93-25-09  Rl, 
amendment  39-9070;  or  paragraph  (a),  (b),  or 
(c)  of  this  AD:  The  functional  test  specified 
in  the  "Test"  procedures  in  paragraph  3.B.  of 
the  Accomplishment  Instructions  of 
McDoimell  Douglas  Service  Bulletin  MDll- 
26-018.  dated  August  24.  1995  (for  Model 
MD-1 1  series  airplanes);  or  McDonnell 
Douglas  Service  Bulletin  DClO-26-047. 
Revision  1.  dated  August  22. 1996  [for  Model 
DC-10  series  airplanes  and  KC-lOA 
(military)  airplanes]  need  not  be  performed. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  OfBce  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  connwming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  functional  tests  shall  be  done  in 
accordance  with  McDonnell  Douglas  MD-11 
Alert  Service  Bulletin  A2&-16,  dated 
November  22,  1993  (for  Model  MD-11  series 
airplanes);  or  McDonnell  Douglas  DC-10/ 
KC-lOA  Alert  Service  Bulletin  A26-46, 
dated  December  6, 1993  (for  Model  DC-10 
series  airplanes,  and  KC-lOA  (military) 
airpienesj:  as  applicable.  This  incorporation 
by  reference  was  approved  previously  by  the 
EHrector  of  the  Federal  Register,  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51,  as  of  November  29. 1994  (59  FR 
56383.  November  14. 1994).  The  installation 
shall  be  done  in  accordance  vtrith  McDoimell 
Douglas  Service  Bulletin  MDll-26-018. 
dated  August  24. 1995  (for  Model  MI>-11 
series  airplanes);  or  McDonnell  Douglas 
Service  Bulletin  DClO-26-047.  Revision  1. 
dated  August  22. 1996  [for  Model  DC-10 
series  airplanes  and  KC-lOA  (miUtary) 
airplanes);  as  applicable.  This  incorporation 


Federal  Register  /  Vol.  62,  No.  67  /  Tuesday.  April  8.  1997  /  Rules  and  Regulations  16667 


by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a]  and  1  CFR  part  51.  Copies  may 
be  obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  Califomia  90846,  Attention: 
Technical  Publications  Business 
Administration,  Department  C1-L51  (2-60). 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton,  Washington;  or  at  the 
FAA.  Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office.  3960 
Paramount  Boulevard,  Lakewood,  Califomia; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington.  E>C. 

(i)  This  amendment  becomes  effective  on 
May  13. 1997. 

Issued  in  Renton,  Washington,  on  March 
27, 1997. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-8424  Filed  4-7-47;  8:45  am] 

BNJJMa  COOC  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9»-CE-1»-AD;  Amendment  39- 
9990;  AD  97-06-02]  ^ 

RIN  2120-AA64 

Airworthiness  Directives;  Scherapp- 
Hirth  K.G.  Models  Standard-Cirrus. 
Nimbus-2.  Nimbu8-2B,  Mini-Nimbus 
HS-7,  Mini-Nimbus  B,  Discus  a,  and 
Discus  b  Sailplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Schempp-Hirth  K.G. 
(Schempp-Hirth)  Models  Standard- 
Cirrus,  Nimbus-2,  Nimbus-2B,  Mini- 
Nimbus  HS-7,  Mini-Nimbus  B,  Discus 
a,  and  Discus  b  sailplanes.  This  AD 
requires  accomplishing  a  load  test  of  the 
elevator  control  system,  and  replacing 
the  elevator  vertical  actuating  tube 
either  immediately  or  at  a  certain  time 
period  depending  on  the  results  of  the 
load  test.  This  AD  results  from  reported 
incidents  of  corrosion  found  in  the 
elevator  because  of  water  entering  the 
elevator  control  rod.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  corrosion  in  the  elevator  caused 
by  water  entering  the  elevator  control 
rod,  which  could  residt  in  elevator 
failure  and  subsequent  loss  of  control  of 
the  sailplane. 

DATES:  Effective  May  30,  1997. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  30, 
1997. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  firom 
Schempp-Hirth  Flugzeugbau  GmbH, 
Krebenstrasse  25,  Postfach  1443,  D- 
73230  Kircheim/Teck,  Germany.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
4FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  96-CE-19-AD,  Room 
1558,  601  E.  12th  Sti^et,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INRMMATKM  CONTACT:  Mr. 
J.  Mike  Kiesov,  Project  Officer,  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
bcsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Schempp-Hirth  Models 
Standard-Cirrus,  Nimbus-2,  Nimbus- 2B, 
Mini-Nimbus  HS-7,  Mini-Nimbus  B, 
Discus  a,  and  Discus  b  sailplanes  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  November  5,  1996  (61  FR  56921). 
The  NPRM  proposed  to  require 
accomplishing  a  load  test  of  the  elevator 
control  system,  and  replacing  the 
elevator  vertit:al  actuating  tube  either 
immediately  or  at  a  certain  time  period 
depending  on  the  results  of  the  load 
test  Accomplishment  of  the  proposed 
actions  as  specified  in  the  NPRM  would 
be  in  acconlance  with  Schempp-Hirth 
Technical  Note  No.  278-33.  286-28. 
295-22,  328-10,  349-16.  360-9,  373-5, 
dated  November  19, 1992,  and  the 
Appendix  to  this  technical  note. 

The  NPRM  resulted  from  reported 
incidents  of  corrosion  found  in  the 
elevator  because  of  water  entering  the 
elevator  control  rod. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  AD  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 


public  interest  require  the  adoption  of 
the  AD  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  addany  additional  burden 
upon  the  public  than  was  already 
proposed. 

Compliance  Time  of  the  AD 

The  compliance  time  of  the 
replacement  required  by  this  AD  is 
presented  in  calendar  time  instead  of 
hours  time-in-sarvice.  The  FAA  has 
determined  that  a  calendar  time  for 
compliance  would  be  the  most  desirable 
method  t)ecause  the  unsafe  condition  of 
the  elevator  control  system  Is  caused  by 
cmrosion.  Corrosion  can  occur  in  the 
areas  of  the  elevator  control  system  of 
the  affected  sailpknes.  regardless  of 
whether  the  sailplane  is  in  service. 

Cost  Impact 

The  FAA  estimates  that  167  sailplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
3  workhours  per  sailplane  to 
accomplish  the  required  action,  and  that 
the  average  labor  rate  is  approximately 
$60  an  hour.  Parts  cost  approximately 
$40  per  sailplane.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  sailplane 
operators  is  estimated  to  be  $36,740. 
This  figure  is  based  on  the  presumption 
that  no  owner/operator  of  the  affected 
sailplanes  has  accomplished  the 
required  replacement. 

Schempp-Hirth  has  informed  the  FAA 
that  parts  have  been  distributed  to  equip 
approximately  53  sailplanes.  Presuming 
that  each  set  of  parts  is  incorporated  on 
an  affected  sailplane,  the  cost  impact 
upon  U.S.  sailplane  owners/operators  is 
reduced  by  $11^^660  from  S36.740  to 
$25,080. 

In  addition,  the  above  figure  is  based 
only  on  the  replacement  costs;  it  does 
not  take  into  accoimt  the  cost  of  the  load 
test  An  owner/operator  of  an  affected 
sailplane  is  allowed  to  accomplish  this 
load  test  so  the  only  cost  involved  is  the 
time  it  takes  the  owner/operator  to 
accomplish  this  test. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govemment  and  the  States,  or 
on  the  distribution  of  power  and 
resfKiasibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  Bot  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOORESSES. 

List  of  Subjecti  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AatWrily:  49  USC  106(g),  40113, 44701. 

f3t.13    (Anwndwq 

2.  Section  39.13  is  amended  by 
adding  a  new  aiiworthineas  directive 
(AD)  to  read  as  follows: 

97-08-02  Schanpp-Hiith  K.G: 
Amendment  39-9990;  Docket  No.  96-CE- 
19- AD. 

Applicability:  The  fbllowiog  sailplane 
models  and  snial  numbers,  certificated  in 
any  category: 

Modflls  and  Serial  numben: 

Standard-Cimu — all  serial  numben. 

Nimbu5-2  and  Nimbus-2B — all  serial 
numbers. 

Mini-Nimbus  HS-7  and  Mini-Nimbus  B — 
serial  numbers  1  to  159. 

Discus  a  and  Discus  b — serial  numbers  1  to 
446. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
-or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  [f]  of  this  AD. 

The  request  should  include  an  assessment 
of  the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  corrosion  in  the  elevator  caused 
by  water  entering  the  elevator  control  tod, 
which  could  result  in  elevator  failure  and 
subsequent  loss  of  control  of  the  sailplane, 
accomplish  the  following: 

(a)  Prior  to  further  flight  after  the  effective 
date  of  this  AD,  accomplish  a  load  test  of  the 
elevator  control  system  in  accordance  with 
Schempp-Hirth  Technical  Note  No.  278-33, 
286-28,  295-22,  328-10,  349-16,  360-9, 
373-5,  dated  November  19, 1992,  and  the 
Appendix  to  this  technical  note. 

Note  2:  Sections  61.107  (d)(1)  and  61.127 
(d)(1)  of  the  Federal  Aviation  Regulations  (14 
CFR  61.107  (d)(1)  and  14  CFR  61.127  (d)(1)) 
give  the  authorization  for  glider/ sail  plane 
operators  to  disassemble  and  reassemble  the 
elevator  control  system  (for  storage  purposes 
between  flights).  The  "prior  to  further  flight 
after  the  e^sctive  date  of  this  AD" 
compliance  time  in  paragraph  (a)  of  this  AD 
was  established  to  coincide  with  the  next 
reassembly  of  the  elevator  control  system. 

(b)  If  any  discrepancies  are  found  diuing 
the  load  test  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  fli^t,  replace  the 
elevator  vertical  actuating  tube  in  accordance 
with  Schempp-Hirth  Technical  Note  No. 
278-33,  286-28,  295-22,  328-10,  349-16, 
360-9,  373-5,  dated  November  19, 1992,  and 
the  Appendix  to  this  technical  note. 

(c)  Within  the  next  six  calendar  months 
after  the  e£fective  date  of  this  AD,  unless 
already  accomplished  (performing  the 
actions  in  paragraph  (b)  of  this  AD),  replace 
the  elevator  vertical  actuating  tube  in 
accordance  with  Schempp-Hirth  Technical 
Note  No.  278-33,  286-28,  295-22,  328-10, 
349-16,  360-9,  373-5,  dated  November  19, 
1992,  and  the  Appendix  to  this  technical 
note. 

(d)  The  elevator  control  system  load  test  as 
required  by  paragraph  (a)  of  this  AD  may  be 
performed  by  the  sailplane  owner/operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7),  and  must 
be  entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.11  of  the  Federal  Aviation 
Regulations  (14  CFR  43.11). 

(e)  Spiecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 


obtained  bom  the  Small  Airplane 
Directorate. 

(g)  The  load  test  and  replacement  required 
by  this  AD  shall  be  done  in  accordance  with 
Schempp-Hirth  Technical  Note  No.  278-33. 
286-28,  295-22,  328-10,  349-16,  360-9, 
373-5,  dated  November  19,  1992,  and  the 
Appendix  to  this  technical  note.  This 
incorpKsration  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  irom 
Schempp-Hirth  Flugzeugbau  GmbH, 
Krebenstrasse  25,  Postfach  1443,  D-73230 
Kircheim/Teck,  Germany.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  Cky,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(h)  This  amendment  (39-9990)  becomes 
effective  on  May  30,  1997. 

Issued  in  Kansas  City,  Missouri,  on  April 
1, 1997. 

Henry  A.  Amstrong. 

Acting  Manager,  SmaH  Airplane  Directorate. 
Aircraft  Certification  Service. 

[FR  Doc.  97-8836  Filed  4-7-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlstratton 
14  CFR  Part  71 

[Airspace  Docket  No.  97-ASO-q 

Amendmant  of  Class  E2  Alrspaca; 
Brunswick  Malcolm-McKinnon  Airport. 
GA 

AQBiCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKM:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  modifies  the 
Class  E2  airspace  at  Bnmswick  Malcom- 
McKinnon  Airport,  GA  from  continuous 
to  part  time,  as  the  reqtiired  weather 
observations  for  Class  E2  surface  area 
airspace  have  been  reduced  from  24  to 
16  hours  a  day.  Therefore,  the  Class  E2 
airspace  must  be  amended  to  reflect  its 
part  time  status.  During  the  times  the 
Class  E2  surface  area  airspace  is  not 
effective,  the  airspace  below  700  feet 
AGL  becomes  Class  G,  imcontrolled 
airspace.  A  NOT  AM  establishing  the 
efiiective  days  and  times  of  this  airspace 
will  be  issued.  The  effective  days  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility 
Directory. 

DATES:  Effective  Date:  0901  UTC,  July 
17,  1997.  Comment  Date:  Comments 
must  be  received  on  or  before  May  19, 
1997. 
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ADDRESSES:  Send  comments  in  triplicate 
to:  Federal  Aviation  Administration. 
Docket  No.  97-ASO-6,  Manager, 
Operations  Branch,  ASO-530,  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  550, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337,  telephone  (404)  305- 
5586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L.  McGlamery,  Operations 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPt.EMENTARY  INFORMATION: 

Request  for  Comments  on  tiie  Rule 

Although  this  action  is  a  final  rule, 
which  involves  modifying  the  Class  E2 
surface  area  airspace  at  the  Bnmswick 
Malcolm-McKiimon  Airport,  GA,  from 
continuous  to  part  time,  comments  are 
invited  on  the  rule.  This  rule  will 
become  effective  on  the  date  specified 
in  the  DATES  section.  However,  after -die 
review  of  any  comments  .and.  if  the  FAA 
finds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  extend  the  effective  date 
or  to  amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule  and  in  determining  whether 
additional  rulemaking  is  needed. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  that  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E2  surface  area 
airspace  at  Brunswick  Malcolm- 
McKinnon  Airport.  GA,  from 
continuous  to  part  time. 

This  action  lessens  the  impact  on 
users  of  this  airspace.  Class  E2  airspace 
designations  are  published  in  Paragraph 
6002  of  FAA  Order  7400.9D  dated 
September  4, 1996,  and  effective 
September  16, 1986.  The  Class  E2 
airspace  designation  listed  in  this 
document-wfll  be  published 
subsequently  in  the  Order. 

Under  the  circumstances  presented, 
the  FAA  concludes  that  there  is  an 
immediate  need  to  modify  the  Class  E2 
airspace  at  the  Brunswick  Malcolm- 
McKiimon  Airport,  GA,  from 
continuous  to  part  time,  to  ensure  that 
users  of  this  airspace  will  be  able  to 


comply  with  appropriate  federal 
regulations  governing  non-controlled 
airspace.  Therefore,  I  find  that  notice 
and  public  procedure  xmder  5  U.S.C. 
553(b)  are  impracticable  and  contrary  to 
the  public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affiect  air 
traffic  procedures-and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  im{>act  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  ?1— {AMENDED] 

1.  The  authorify  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103, 40113, 
40120:  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.',  p.  389: 14  CFR  11.69. 

171.1    [Amanded] 

2.  The  incorporation  by  refarence  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  efilBCtive 
September  16, 1996.  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  anas 
designated  as  a  suifcce  ana  for  an  aiipoit 


ASOGAE2    BnumridLMakoln- 
McKfauMm  Airport.  GA  [Keviaadl 

BruQSwick.  Malcolm-McKiimon  Airport,  GA 

(UL  31''09'08"  N,  long.  81»23'29"  W) 
McKinnonNDB 

(Lat  31*09^3"  N.  long.  81»23'22"  W) 
Glynco  )etport 
(Lat  31»15'33"  N,  long.  81*27'58"  W) 
Within  a  4-mile  radius  of  Malcolm- 
McKinnon  Airport  and  within  3  miles  each 
side  of  the  221*  and  032*  bearings  from  the 
McKinnon  NDB  and  extending  from  the  4- 
mile  radius  to  7  miles  southwest  and 


northeast  of  the  NDB.  This  Class  E  airspace 
area  is  effective  during  the  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  e£Eectivetia3rB  and  times  will 
-thereafter  be  continuously  published  in  the 
Airport/FaciUty  Directory. 
*         •         •         •         • 

Issued  in  College  Park,  Georgia,  on  March 
24, 1997. 

Wade  T.  Carpenter, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  97-8615  Filed  4-7-97;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  23 

Ouides  for  the  Jewalry,  Precious 
Metals,  and  Pewter  Industrtas 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  guides. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission") 
-announces  that  it  has  concluded  a 
review  of  Section  23.7  of  the  Guides  for 
the  Jewelry.  Precious  Metals,  and 
Pewter  Industries  ("the  Guides"),  16 
CFR  Part  23.  Section  23.7  of  the  Guides 
addresses  claims  about  platinum 
products.  In  a  separate  Federal  Register 
Notice  ("FRN"),  dated  May  30, 1996,  the 
Commission  announced  revisions  to 
other  sections  of  the  Guides.  ■  That  FRN 
did  not  change  the  section  legarding 
platinum  products,  but  instead 
requested  additional  conunents  on 
possible  revisions  to  that  section.^  The 
Commission  has  now  revised  the 
section  to  simplify  it  and  to  bring  its 
guidance  into  closer  accord  with 
international  standards. 
EFFECTIVE  DATE:  April  8, 1997. 
AOORESSES:  Requests  for  copies  of  this 
docimient  should  be  sent  to  the  Public 
Reference  Branch,  Room  130,  Federal 
Trade  Commission.  Washington,  DC 
20580. 

FOR  FURTHER  MFORMATION  CONTACT: 
Constance  M.  Vecellio.  Attorney,  (202) 
326-2966,  or  Robin  P.  Rosen,  Attorney, 
(202)  32&-3740.  Division  of 
Enforcement.  Federal  Trade 
Commission.  Washington.  DC  20580. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

The  Commission  is  revising  section  7 
of  the  Guides  for  the  Jevrelry.  Precious 
Metals,  and  Pewter  Industries,  16  CFR 
23.7,  as  described  in  detail  below.  The 
Commission  published  an  FRN 


'  61  FR  27178  t  leq.  (May  30.  1996). 
>61  FK  27224  (May  30. 1996). 
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soliciting  public  comment  on 
amendments  to  the  Guides  on  June  12, 
1992,  in  response  to  a  petition  firom  the 
Jewelers  Vigilance  Committee,  Inc. 
C'JVC").^  The  comment  period,  as 
extended,  ended  on  September  25, 
1992.'  The  JVC  petition  proposed  some 
changes  to  the  platinum  section  of  the 
Guides.  The  comments  also  indicated  a 
need  to  simplify  Commission  guidance 
regarding  platinum  and  bring  this 
guidance  into  closer  accord  with 
international  standards,  in  addition,  on 
November  30,  1995,  the  JVC  and  the 
Platinum  Guild  International  submitted 
a  request  for  an  advisory  opinion 
regarding  platinum  markings  that 
difiiered  from  the  previous  JVC  proposal. 
The  Commission  concluded  that 
additional  comment  would  be  helpful  to 
resolve  certain  issues  and  published  an 
FRN  soliciting  public  comment  on 
amendments  to  section  7  of  the  Guides 
on  May  30, 1996.'  The  comment  period, 
as  extended,  ended  on  September  30, 
1996. 

The  May  30, 1996  FRN  solicited 
comment  on  several  proposals  to  revise 
section  7  of  the  Guides.  The  FRN 
summarized  the  major  amendments 
proposed,  as  well  as  revisions  that 
Commission  staff  proposed.  In  addition 
to  requesting  comment  on  the  proposals 
described,  the  FRN  asked  for  conunent 
on  nine  specific  questions. 

The  Commission  received  806 
comments.^  In  the  remainder  of  this 
notice,  the  comments  are  cited  to  by  an 
abbreviation  of  the  commenter's  name 
and  the  document  number  assigned  to 
the  comment  on  the  public  record.  A  list 
of  the  conunenters,  including  the 
abbreviations  and  the  document 
numbers  used  to  identify  each 
cominenter,  is  attached  as  an  Appendix. 


>  57  FR  24996  Quna  12. 1992).  Tha  )VC  located 
at  401  East  34tfa  Street.  NY.  NY  10016.  U  a  trade 
auodation  that  wa*  formed  in  1912  to  promote 
ethical  practices  in  the  jewelry  industry. 

•57  FR  34532  (Aug.  5.  1992). 

>61  FR  27224  (May  30. 1996). 

•The  Platinum  Guild  International  ("PGI") 
ciiculated  a  form  letter  to  industry  oiembers 
reflecting  PGl's  views  and  recommendations 
regarding  the  proposed  revisions  to  the  Guides.  In 
a  cover  letter  PGI  requested  that  industry  members 
in  agreement  with  the  PGI  positioo  use  the  form 
letter  to  comment  on  the  proposed  Guide.  730  of 
the  comments  received  duplicated  this  form  letter 
in  all  substantive  respects.  The  remaining  76 
comments  were  from:  retailers  (46)-,  appraisers  (4); 
manufacturer  representatives  (13);  trade 
associations  (6)  (Platinum  Guild  Intamatiooal  (3 
comments).  National  Association  of  Jewelry 
Appraisers.  International  Colored  Gemstone 
Association,  and  Manufacturing  Jewelry  and 
Silversmiths  of  America.  Inc.):  a  dentist  using 
platinum  in  fillings  (2  identical  comments):  and. 
one  comment  each  from  the  Canadian  government; 
a  law  firm  representing  a  manufacturer,  a 
gemologist,  and.  a  concerned  citizen. 


Below,  the  Commission  describes  the 
comments  and  discusses  its  revisions  to 
section  7  of  the  Guides. 

n.  Background 

Section  7  of  the  current  Guides  states 
that  it  is  an  unfair  trade  practice  to  use 
the  words  "platinum,"  "iridium," 
"palladium,"  "ruthenium,"  "rhodium," 
or  "osmium,"  or  any  abbreviations 
thereof,  in  a  way  likely  to  deceive 
purchasers  as  to  the  true  composition  of 
the  product.  The  Commission  has 
retained  this  provision  of  section  7, 
designated  it  as  subsection  (a),  and 
added  a  sentence  stating  that  platinum, 
iridium,  palladium,  ruthenium, 
rhodium,  and  osmium  are  the  platinum 
group  metals  ("PGM"),  because  not 
every  reader  of  the  Guides  will  be 
familiar  with  the  term  "platinum  group 
metal."' 

The  current  Guides  state,  in  a  Note, 
that  markings  in  compliance  with 
Commercial  Standard  CS  66-38  (now 
Voluntary  Product  Standard  ("VPS") 
69-76)  on  the  "Marking  of  Articles 
Made  Wholly  or  in  Part  of  Platinum" 
will  be  regarded  "as  among  those 
fulfilling  the  requirements  relating 
thereto  which  are  contained  in  this 
section."  *  The  VPS  provide  for  four 
different  markings  for  articles 
containing  platinum.  The  markings 
differ  based  on  the  relative  parts  per 
thousand  of  pure  platinum  versus  PGM. 

(1)  An  article  may  be  marked 
"platinum"  without  qualification  if  985 
parts  per  thousand  are  PGM  and  935 
parts  per  thousand  are  pure  platinum.^ 

(2)  An  article  consisting  oi  between 
750  and  950  parts  per  thousand  pure 
platinum  and  950  parts  per  thousand 
PGM  may  be  marked  "platinum" 
provided  that  the  name  of  the  next 
predominant  PGM  precedes  the  word 
platinum. '<>  (E.g.,  an  article  consisting  of 
900  parts  per  thousand  pure  platinum 
and  100  parts  per  thousand  iridium 
would  be  marked  "Irid.-Plat.") 

(3)  An  article  consisting  of  between 
500  and  750  parts  per  thousand  pure 


''  The  JVC  proposed  adding  this  sentence  and  the 
Commission  proposed  its  addition  in  the  May  30, 
1996  FRN  61  FR  27224.  No  comments  were 
received  regarding  this  proposal:  however,  the 
Commission  believes  it  will  be  helpful  to  clarify 
these  terms  in  the  Guides. 

'The  first  JVC  proposal  was  to  incorporate  the 
VPS,  with  some  changes,  into  the  Guides.  The 
Commercial  Standards  were  promulgated  by  the 
U.S.  Department  of  Commerce  and  administered  by 
the  National  Bureau  of  Standards  ("NBS").  Later 
renamed  by  the  NBS  as  Voluntary  Product 
Standards,  they  bad  the  same  leg^  significance  as 
FTC  guides.  The  Department  of  Commerce  and  the 
NBS.  which  is  now  called  the  National  Institute  of 
Standards  and  Technology,  withdrew  these  and  all 
other  VPS,  as  an  economy  measure,  on  January  20, 
1984. 

»VPS  Section  3.5(1). 

'OVPS  Section  3.5(2). 


platiiium  and  950  parts  per  thousand 
PGM  may  be  marked  "platinum" 
provided  that  all  PGM  in  the  product 
are  marked  and  preceded  by  a  number 
indicating  the  amount  of  the  metal  in 
parts  per  thousand.  ■ '  [E.g.,  an  article 
consisting  of  600  parts  per  thousand 
pure  platinum  and  350  parts  per 
thousand  palladium  would  be  marked 
"600Plat.-350Pall.") 

(4)  An  article  consisting  of  at  least  950 
parts  per  thousand  PGM,  of  which  less 
than  500  parts  per  thousand  are  pure 
platinum,  may  not  be  marked 
"platinum"  but  may  be  marked  vnth  the 
full  name  of  whichever  PGM  (other  than 
platinum)  predominates  in  the  article.  >2 
{E.g.,  an  article  consisting  of  600  parts 
per  thousand  palladium,  200  parts  per 
thousand  platinum,  and  150  parts  per 
thousand  iridium  would  be  marked 
"Palladium.") 

The  Commission  proposed  to  include 
the  VPS,  with  one  change,  in  section  7 
as  safe  harbor  provisions  (i.e.,  examples 
of  markings  and  descriptions  that  are 
not  considered  luifoir  or  deceptive)." 
After  reviewing  the  comments  and 
international  standards,  the  Commission 
has  revised  the  scheme  set  out  in  the 
VPS  in  several  additional  respects. 
Section  7  has  been  revised  to  include 
subsection  (b),  which  provides 
examples  of  markings  and  descriptions 
that  may  be  misleading,  and  subsection 
(c),  which  provides  safe  harbor 
provisions.  The  safe  harbor  provisions 
in  subsection  (c)  of  the  revised  Guide 
permit  the  use  of  international 
standards  (as  requested  in  the  JVC/PGI 
petition  for  an  advisory  opinion)  and  a 
simplified  version  of  the  marking 
scheme  contained  in  the  VPS.  The 
specific  provisions  of  subsections  (b) 
and  (c)  are  discussed  in  detail  below. 

nL  Analysis  of  Comments 

A.  International  Standards 

In  response  to  the  1992  FRN,  industry 
members  indicated  that  the  platinum 
Guides  were  inconsistent  with 
international  standartls.  The 
Commission  solicited  additional 
comments  on  this  issue  in  the  1996 
FRN,  and  virtually  all  of  the  (Uimments 
received  advocated  changing  the 
guidance  regarding  platinum  markings 
to  be  consistent  with  the  international 


■■  VPS  SecUon  3.5(3). 

"VPS  Section  3.5(4). 

'>6l  FR  27224-27.  The  one  proposed  change  to 
the  VPS  was  that  Section  3.5(1)  be  modified  to 
provide  that  an  article  could  be  marked  "platinum" 
without  qualification  if  it  contained  950  parts  per 
thousand  pure  platinum  (as  opposed  to  935  parts 
pure  thousand  pure  platinum  and  965  parts  per 
thousand  PGM).  61  FR  27227  §  23.7(b)(2). 


Federal  Register  /  Vol.  62.  No.  67  /  Tuesday.  April  8.  1997  /  Rules  and  Regulations  16671    - 


standards.  ■*  The  international  standard, 
as  established  by  the  International 
Organization  for  Standardization 
("ISO"),  and  cited  in  ISO  9202:1991(E), 
titled  "Jewellery — Fineness  of  precious 
metal  alloys,"  specifies  a  "range  of 
fineness  of  precious  metal  alloys 
(excluding  solders)  recommended  for 
use  in  the  field  of  jewellery"  and 
provides  for  three  values  in  parts  per 
thousand  for  platinum  jewelry:  950, 
900,  and  850.  The  comments,  although 
advocating  the  use  of  an  "international 
standard,"  did  not  necessarily  support 
the  use  of  the  ISO  markings.  Rather,  the 
comments  advocated  markings  that 
were  similar  to  the  ISO  standard,  in  that 
the  markings  included  a  two-letter 
platinum  abbreviation,  and  a  number 
indicating  the  parts  per  thousand  of 
pure  platinum,  but  included  additional 
or  different  ranges  of  fineness  beyond 
950,  900,  and  850. 

For  instance,  the  form  letter 
comments  advocated  the  use  of  the 
three  ISO  markings  (PT950,  PT900,  and 
PT850]  and  an  additional  marking, 
PT999.'5  The  form  letter  comments 
stated  that  the  three  ISO  markings  and 
the  additional  marking  "are  the  same 
hallmarks  currently  used 
internationally.  These  will  pave  the  way 
for  easier  importation  and  exportation  of 
platinum  jewelry,  thereby  allowing  the 
U.S.  to  be  on  an  even  playing  field  with 
the  rest  of  the  world."  '*  Other 
comments  advocated  the  use  of 
markings  that  required  disclosure  of  the 
pure  platinum  content  in  parts  per 
thousand  either  preceded  or  followed  by 
a  two-letter  abbreviation  for  platinum 
but  did  not  support  the  same  ranges  of 
fineness  as  the  ISO  or  the  form  letter 


"Question  5  in  the  FRN  asked:  "Are  there  any 
international  standards  for  marking  platinum 
products?  Should  the  Guides  follow  these 
standards?  If  so,  why?"  61  FR  27227. 

'^E.g.,  Taylor  (002).  Throughout  the  remainder  of 
this  document,  the  "form  letter  comments"  will  be 
described  as  such  and  cited  as  Taylor  (002)  as  this 
was  the  first  form  letter  comment  received.  The  PGI 
also  advocated  these  4  markings  in  its  own 
comment.  PGI  (718). 

■•Taylor  (002).  Other  comments  also  advocated 
the  use  of  these  four  markings:  Hoover  (479): 
Worthington  (503);  WoUs  (507);  Jones  (569): 
Hartsfield  (572);  Urban  (574);  Buruss  (614); 
Montanari  (642);  Jain  (683);  Hurst  (763);  Mathews 
(779);  Good  (792);  Suna  (801);  Rudolf  (806);  JollifT 
(678)  (representabve  of  Nat'l  Assoc,  of  Jewelry 
Appraisers  (670  members),  supporting  the  use  of 
the  4  markings).  The  Manufacturing  Jewelers  and 
Silversmiths  of  America  ("MJSA")  sent  a 
questionnaire  to  its  300  members  which  contained 
the  nine  questions  from  the  FRN.  The  MJSA 
comment  reports  the  responses  from  this 
questionnaire  and  indicates  that,  of  the  17 
responding.  6  supported  the  use  of  international 
standards,  4  opposed  it  and  7  had  no  response. 
MJSA  (799),  pp.  1  &  3.  The  comment  did  not  specify 
the  international  standard  the  respondents  were 
supporting. 


comments.'^  The  conunent  fiom  the 
Canadian  Government,  however,  was 
consistent  with  the  ISO.  The  comment 
stated  that  the  international  standard 
permits  three  ranges  of  fineness  for 
platinum,  measured  in  parts  per 
thousand,  950,  900,  and  850,  and 
advocated  the  use  of  these  markings  in 
the  Guides.'* 

Based  on  the  international  standards 
reflected  in  the  ISO  standard  '*  and  the 
request  in  the  comments  to  utilize 
standards  that  are  recognized 
internationally,  the  Commission  has 
revised  section  7  to  provide,  in 
subsection  (c)(3),  that  "[a]n  industry 
product  consisting  of  850  parts  per 


'''Itelman  (277)  (supporting  4  markings  but 
advocating  800,  850,  900  and  950):  Hansen  (335) 
(recommending  PtlOOO,  Pt999,  Pt950  and  Pt900); 
Austin  (413);  (recommending  6  markings,  Pt999, 
Pt950,  Pt900,  Pt850.  Pt750  and  PtSOO);  Root  (414) 
(same):  Rivclan  (496);  (advocating  simplified 
stamping  using  Pt999,  Pt950,  Pt750,  Pt585  and 
PtSOO);  Delmarva  (497)  (same);  Four-Star  (656) 
(same);  Schoenke  (300)  (recommending  two 
hallmarks  950Pt  and  Pt90/Irl0);  Schoenke  (604) 
(same):  Graubart  (322)  (supporting  one  hallmark, 
Pt900);  Goph  Albitz  (385)  (recommending  two 
markings,  Pt999  and  Pt950);  Nengelken  (590) 
(advocating  use  of  Pt999,  Pt950  and  Pt900  only); 
Cockrell  (606)  (supporting  the  use  of  4  markings 
with  the  addition  of  Pt585};  Jordan  (631) 
(recommending  3  markings,  Pt999.  Pt950.  Pt900): 
Eichberg  (681)  (advocating  three  markings,  Pt999, 
Pt950.  Pt900);  Ward  (685)  (recommending  PtlOOO, 
Pt999.  Pt950  and  Pt900). 

"Canada  (802),  p.  4  (explaining  that  the 
international  standard  does  not  permit  a  minus 
tolerance  from  the  declared  quality). 

"The  Trade  Agreements  Act  of  1979  states  that 
no  federal  agency  "may  engage  in  standards-related 
activity  that  creates  uimecessary  obstacles  to  the 
foreign  commerce  of  the  United  States  .  .  ."19 
use.  §2532  (1995).  II  also  states  that  federal 
agencies  must,  in  developing  standards,  "take  into 
consideration  international  standards  and  shall,  if 
appropriate,  base  the  standards  on  international 
standards."  19  U.S.C.  §2532(2)(A)  (1980).  A 
"standard"  is  defined  as  "a  document  approved  by 
a  recognized  body  that  provides,  for  common  and 
repeated  use,  rules,  guidelines,  or  characteristics  for 
products  or  related  processes  and  production 
methods,  with  which  compliance  is  not  mandatory. 
Such  term  may  also  include  or  deal  exclusively 
with  terminology,  symbols,  packaging,  marking,  or 
labeling  requirements  as  they  apply  to  a  product, 
process,  or  production  method."  19  U.S.C 
§2571(13)  (1995).  An  international  standard  is 
defined  as  a  standard  promulgated  by  an 
organization  engaged  in  international  standartis- 
related  activities,  the  membership  of  which  is  open 
to  representatives,  whether  public  or  private,  of  the 
United  States  and  all  members  of  the  World  Trade 
Organization  ("WTO").  19  U.S  C  §2571  (5),  (6). 
and  (8)  (1995).  A  WTO  member  is  "a  state  or 
separate  customs  territory  (within  the  meaning  of 
Article  Xn  of  the  WTO  Agreement),  with  respect  to 
which  the  United  States  applies  the  WTO 
Agreement.  Uruguay  Round  Agreementa  Act.  19 
U.S.C  §3501(10)  (1995). 

According  to  the  "foreword"  sections  in  ISO 
Standard  9202  (cited  above),  ISO  is  "a  worldwide 
federation  of  national  standards  bodies.  The  work 
of  preparing  International  Standards  is  normally 
carried  out  through  ISO  technical  committees."  ISO 
is  open  to  representatives  from  the  United  States 
and  to  representatives  frt>m  members  of  the  WTO, 
and  qualifies  as  an  international  standards 
organization. 


thousand  pure  Platinum,  900  parts  per 
thousand  pure  Platinum,  or  950  parts 
per  thousand  pure  Platinum  may  be 
marked  or  described  as  'Platinujn' 
provided  that  the  Platinum  marking  is 
preceded  by  a  number  indicating  the 
amount  of  parts  per  thousand  of  pure 
Platinum." 

The  comments  also  asserted  that  in 
international  trade,  platinum  articles  ate 
marked  with  the  parts  per  thousand 
accompanied  by  a  two-letter 
abbreviation,  "Pt."  ^  The  ISO  standard 
does  not  address  abbreviation  of  the 
word  "platinum";  however,  based  on 
the  comments'  unanimous  support  for 
such  abbreviations,  the  Commission  has 
revised  section  7  of  the  Guides  to  permit 
the  use  of  two-letter  abbreviations,  for 
platinum  and  the  other  PGM,  in 
addition  to  the  use  of  four-letter 
abbreviations  (e.g.,  "Plat."  or  "Pt," 
"Irid."  or  "Ir.,"  "Pall."  or  "Pd.,"  "Ruth." 
or  "Ru.,"  "Rhod."  or  "Rh.,"  and 
"Osmi."  or  "Os.").  Therefore, 
subsection  (c)(3)  of  revised  section  7 
provides  that  industry  products 
consisting  of  850,  900,  or  950  parts  per 
thousand  pure  Platinum  may  be  marked 
"850Pt.,"  "850Plat.,"  "900Pt.," 
"900Plat.,"  "950Pt.,"  "950Plat." 
respectively.21  For  these  products  (i.e., 
products  containing  850  parts  per 
thousand  and  above  pure  platinum), 
only  the  amount  of  pure  platinum  need 
be  disclosed;  there  is  no  need  to  refer  to 
the  presence  (or  absence)  of  other 

PGM.22 

This  provision  differs  in  two  respects 
from  the  current  Guides,  based  on  the 
VPS,  which  allowed  articles  containing 
between  750  and  950  parts  p>er  thousand 
pure  pladnum  and  950  parts  per 
thousand  PGM,  to  be  marked 
"platinum"  provided  the  name  of  the 
other  PGM  preceded  the  word 
platinum."  First,  in  the  revised  Guides, 


^Question  7  in  the  FRN  addressed  this  issue: 
"Should  platinum  and  other  PGM  be  described 
with  two  letter  abbreviations?  Do  consumers 
understand  two  letter  abbreviations?"  61  FR  27227. 
Four  comments  responded  to  this  question,  three  of 
which  advocated  the  use  of  two-letter  abbreviations. 
These  three  comments  further  stated  that  although 
some  consumers  may  not  understand  two-letter 
abbreviations,  they  would  become  accustomed  to 
them  over  time.  Johnson  Matthey  (396),  p.  4:  PGI 
(718),  p.  3;  Canada  (802).  p.  5;  cf.  MJSA  (799),  p. 
3  (questioimaire  results:  7  yes,  9  no,  1  no  response). 

2'  Although  the  comments  indicated  that  "999Pt." 
is  a  standard  also  used  intenuitionally,  the 
Commission  chose  not  to  include  this  standard 
because  it  was  not  mentioned  in  ISO  Standard 
9202.  As  discussed  below,  however,  the  Guide 
would  permit  the  use  of  this  marking  under 
§  23.7(c)(4). 

"  As  discussed  below,  the  revised  Guides  contain 
a  different  marking  scheme  for  products  containing 
less  than  850  parts  per  thousand  pure  platinum, 
which  is  a  simplified  version  of  the  current 
standard  as  described  in  the  VPS. 

"VPS  Section  3.5(2). 
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the  Commission  is  not  requiring  that 
products  containing  850  parts  per 
thousand  pure  platinum  and  above  also 
contain  950  parts  per  thousand  PGM. 
The  intemational  standard,  as  described 
in  the  ISO  and  the  comments,  does  not 
contain  thia  requirement.  To  r^^'in^'^'i 
consistency  with  the  intemational 
standards,  the  Conmiission  has  decided 
to  omit  this  requirement  in  the  revised 
Guides. 

Second,  the  VPS  for  products 
containing  between  750  and  950  parts 
per  thousand  pure  platinum  (and  950 
parts  per  thousand  PGM)  required  that 
the  next  predominant  PGM  in  the  article 
be  disclosed  and  precede  platinum  in 
the  marking,  which  resulted  in  markings 
such  as  "Irid.-Plat."  The  revised  Guide 
permits  a  disclosure  of  solely  the 
platinum  content  in  parts  per  thousand 
without  reference  to  other  PGM  where 
the  article  contains  850  parts  per 
thousand  pure  platinum  or  above.  In  the 
FRN  the  Conunission  discussed  the 
"Irid.-Plat."  marking  specifically  and 
solicited  comments  r^arding  whether 
consumers  understand  this  marking.  ^^ 
Three  comments  addressed  this  issue 
and  indicated  that  the  "Irid.-Plat." 
marking  may  be  confusing  to 
consumers.^  The  Canadian 
Government's  conunent  explained  that 
"[cjonsumers  have  become  accustomed 
to  ingredient  listings  which  place  the 
predominant  substance  first  in  the 
listing,  followed  thereafter  by  other 
substances  in  descending  order  by 
weight";  therefore,  an  "Irid.-PlaL" 
marking  is  counter-intuitive.^^ 

Based  upon  these  three  comments  and 
the  previously  discussed  comments' 
unanimous  plea  for  consistency  with 
intemational  standards,  the  Commission 
has  decided  not  to  include  the  provision 
in  the  VPS  for  marking  products 
consisting  of  between  750  and  950  parts 
per  thousand  platinum  as  a  safe  harbor 
in  section  7  of  the  revised  Guides.^  As 


'•ei  FR  27225. 

^  Hoovar  (479)  ("difficult  to  understand  why 
95%  platinum  is  PT  and  90%  platinum  with  10% 
iridium  is  Ihd.-Plal."):  Paters  (701)  (no  benefit  to 
consuman  to  identify  products  as  Irid.-Plat.): 
Canada  (802),  pp.  3— t  (may  be  confusing  to 
consumers). 

2*  Canada  (802),  p.  3. 

^The  omission  of  this  provision  of  the  VPS  as 
a  safe  hartior  in  the  reviseid  Guides  is  the  only 
instance  where  the  revised  Guides  may  conflict 
with  marking*  or  descriptions  now  existing  on 
platinum  products.  One  commenter  indicated  that 
the  Commission  should  include  an  exemption  in 
the  Guides  to  exempt  platinum  jewelry  from  the 
revised  Guide*  if  stamped  prior  to  the  revision. 
Suna  (801)  (aaaerting  thai  hallmarking  changes  are 
very  costly).  Although  the  Commission  is  no  longer 
providing  a  safe  harbor  for  such  markings  or 
descriptions,  the  Guides  do  not  state  that  such 
markings  or  description*  are  unfair  or  deceptive; 
'  therefore,  nwkings  in  acomlaaca  with  tha 


a  result,  products  containing  850  parts 
per  thousand  piu«  platinum  and  above 
can  now  be  marked  solely  with  the  parts 
per  thousand  of  pure  platinum  content 
and  a  two-  or  four-letter  abbreviation  for 
platinum,  and  there  is  no  requirement 
that  the  article  contain  950  parts  per 
thousand  PGM. 

B.  Unqualified  Use  of  the  Word 
"Platinum"  in  a  Marking  or  Description 

As  discussed  above,  the  VPS  provided 
that  an  article  could  be  marked  solely 
with  the  word  "platinum"  if  985  parts 
per  thousand  are  PGM  and  935  parts  per 
thousand  are  pure  platinimi.  The  JVC 
proposed  that  the  requirement  of  985 
parts  per  thousand  PGM  be  changed  to 
950  parts  per  thousand  pure  platinum. 
In  response  to  the  1992  FRN,  fourteen 
comments  addressed  this  issue.  Twelve 
favored  the  revision  and  two  opposed 
the  revision  without  offering  substantive 
reasons.^*  The  comments  supporting 
this  revision  asserted  that  "950 
platinum"  is  the  accepted  standard 
worldwide  and  use  of  this  standard 
would  harmonize  the  Guides  with 
intemational  practices.^ 

The  1996  FRN  proposed  changing 
section  7  of  the  Guides  as  recommended 
by  the  JVC  and  many  of  the  prior 
comments,  to  provide  that  "[ajn 
industry  product  consisting  of  at  least 
950  parts  per  thousand  piue  Platiniun 
may  be  marked  'Platinum' "  without 
qualification.  Only  one  of  the  comments 
received  in  response  to  the  1996  FRN 
addressed  this  issue.  The  Platinum 
Guild  Intemational  ("PGI")  opined  that 
"the  guidance  for  platinum  jewelry 
should  be  the  same,  whether  below  or 
above  950  ppt  pure  platinum."  ^  As 
described  above,  the  PGI,  both  in  its 
individual  comments  and  the  form  letter 
comment  circulated  to  industry,  has 
advocated  the  use  of  four  consistent 
markings  (Pt999,  Pt950,  Pt900  and 
PtSSO).  PGI  asserts  that  these  markings 
will  facilitate  export  of  U.S.  platinum 
jewelry. 

The  Commission  has  decided  that 
imqualified  use  of  the  word  "platinum" 
to  mark  or  describe  industry  products 
consisting  of  950  parts  per  thousand 
pure  platiniun  or  above  would  not  be 
misleading  and  would  not  hamper 
intemational  trade.  For  many  years,  the 
Guides  have  permitted  a  marking  or 
description  of  "platiniun"  where  the 
pure  platinum  content  was  sufficiently 
high.  To  address  the  concern  raised  in 
the  comment,  the  Commission  has  made 


this  marking  an  alternative  marking. 
Manufactxirers  and  retailers  who  seek  to 
export  their  products  or  maintain 
consistency  with  intemational 
standards  are  free  to  use  "950Pt." 

C.  Minimum  Standard  for  a  Platinum 
Description  or  Marking 

The  Commission  received  numerous 
comments  proposing  that  850  parts  per 
thousand  pure  platinum  be  established 
as  the  minimum  standard  for  a  platinum 
marking.  The  PGI  individual  comments 
and  the  730  form  letter  comments 
strongly  advocate  this  position,  and  23 
other  comments  also  support  850  parts 
per  thousand  as  a  minimum  standard 
for  a  platinum  marking.^'  Nineteen 
comments  support  900  parts  per 
thousand  pure  platinum  as  the 
minimum  standard  for  a  platinum 
marking;  ^^  one  comment  recommends  a 
minimum  of  800  parts  per  thousand 
pure  platinum;  ^^  eight  comments 
advocate  a  585  minimum;  ^*  and  four 
comments  support  a  minimum  of  500 
parts  per  thousand  pure  platinum  for  a 
platinum  marking.''  One  commenter 
indicated  that  it  is  currently  preparing 
to  market  jewelry  containing  585  parts 
per  thousand  pure  platinum.^ 

The  form  letter  comments  advocating 
an  850  parts  per  thousand  pure 
platinum  minimum  standard  for  a 
platinum  marking  explain  that: 

Growth  of  over  300%  in  the  last  three  yeais 
in  the  U.S.  platinum  market  has  been 
achieved  by  promoting  certain  characteristics 
of  platinum  to  consumers.  These  are: 
platinum's  purity,  rarity,  distinctive  color, 
luster  and  density.  850  parts  per  thousand  is 
the  minimum  content  to  retain  these 
qualities,  which  are  prized  by  the  American 
consumer.  3' 


provisioiu  of  the  Guides  that  governed  platinum 
claims  prior  to  these  revisions  need  not  be  changed. 

»61  FR  27224  notes  S-6  (May  30.  1996). 

»See61  ra  27224. 

»PGI{718).p.2. 


}'  Taylor  (002):  PGI  (718):  Graubeit  (322):  LaPrad 
(341);  Johnson  Matthey  (396);  Hoover  (479); 
Worthington  (503):  Raskin  (527);  )ones  (569); 
Hartsfield  (572):  Kelrick  (587):  Samuel  (612):  Buruss 
(614).  Montanaria  (642);  |ollifT(678)  (representative 
of  the  Nat'l  Assoc,  of  )ewelry  Appraisers  (670 
members)):  Rudolf  (806):  Jain  (683):  Yanke  (717): 
Carey  (759):  Hurst  (763);  Peters  (701):  Mathews 
(779);  Good  (792):  Kelrick  (796):  Sums  (801). 

"  Neiman  (022):  Leber  (045):  Caldiers  (063): 
Snyder  (086):  Novell  (ISO.  181  &  182)  (three 
employees  of  the  same  retailer:  each  sent  the 
identical  comment):  Silver  (276);  Schoenke  (300  ft 
604):  Hansen  (335):  Glasser  (337);  Urben  (574); 
Schechter  (451):  Nengelken  (590):  Jordan  (631): 
Moses  (647):  Ward  (685);  Sullivan  (703). 

'^Itelman  (277)  (recommending  800PT  as  the 
minimum  standard  because  lOKT  is  the  minimum 
for  gold). 

>«Four-Star  (173):  Avante  (174);  Shersher  (374); 
Smith  (762);  Rivcian  (496);  Delmarva  (497);  Four- 
Star  (656):  Cockrell  (606). 

"Shersher  (001):  Austin  (413);  Root  (414): 
Coleman  ft  Rhine  (805);  see  also  MJSA  (799).  p.  3 
(questionnaire  results:  3  supported  a  platinum 
marking  for  products  below  500  parts  per  thousand 
pure  platinum.  14  oppoead). 

M  Shersher  (374). 

"Taylor  (002). 
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The  PGI  comment  explains  that 
"[t]here  is  no  other  worldwide  market, 
with  the  exception  of  the  U.S.,  which 
allows  platinum  jewelry  items  below 
850  ppt  pure  platinum  to  be  sold."  ^' 
PGI  also  asserted  that  the  marking  as 
platinum  of  products  that  contain  less 
than  850  parts  per  thousand  pure 
platinum: 

would  seriously  diminish  the  quality  of 
jewelry  products  at  the  manufacturing  and 
consumer  level.  *  *  *  To  include  such  low 
purity  platinum  jewelry  in  the  guidelines 
would  not  make  platinum  products 
accessible  to  consumers  but  would  allov/for 
poor  quality  and  less  durable  products  to 
permeate  the  U.S.  market  from  off-shore 
manufocturing  and  from  U.S.  manufocturers, 
thus  misrepresenting  the  benehts  and 
qualities  of  high-purity  platiniun. '* 

Johnson  Matthey  explained  that  "[tjhe 
qualities  and  characteristics  of  platinum 
can  be  changed  by  the  addition  of 
certain  elements  in  varying  proportions. 
*   *   •  It  is  Johnson  Matthey's 
experience  that  alloy  additions  greater 
than  15%  offer  no  improvements  in 
platinum's  working  characteristics  but 
can  adversely  affect  its  desirable 
qualities  such  as  colour  and  density."^ 

The  comments  advocating  900  parts 
per  thousand  pure  platiniun  as  the 
minimum  standard  for  a  platinum 
marking  use  a  similar  rationale  as  the 
PGI,  Johnson  Matthey,  and  form  letter 
comments  to  support  their  position.^'  In 
fact,  many  of  these  commenters 
submittetl  the  form  letter  comment  but 


»PGl(718).p.  1. 


»PGI  (718).  p.  3.  Johnson  Matthey  asserted 
similarly  that  permitting  products  with  less  than 
850  parts  per  thousand  pure  platinum  to  be  marked 
as  platinum  "would  seriously  devalue  the  status  of 
the  metal  as  a  jewelry  material"  and  would 
"damage  the  US  jewelry  industry's  reputation  and 
restrict  export  opportunities  for  American 
companies."  Johnson  Matthey  (396),  p.  4. 

«>  Johnson  Matthey  (396).  p.  3.  Johnson  Matthey 
further  explained  that  "For  example:  The  addition 
of  5%  copper  extends  tool  life  for  machined  jewelry 
products  and  the  addition  of  5%  cobalt  provides 
greater  fluidity  and  hardness.  Some  additions 
require  greater  quantities  to  be  truly  effective,  for 
example  iridium  which  at  5%  has  a  limited 
hardening  effect  but  at  10%  provides  a  very 
versatile  alloy  for  jewelry  manufacture."  Johnson 
Matthey  (396),  p.  3;  see  also  Canada  (802),  p.  3 
(stating  that  many  characteristics,  such  as  density, 
acidity,  strength,  ductility,  hardness,  wear 
resistance,  color  and  light,  are  affected  to  various 
extents  subject  to  alloy  proportions  of  precious 
metals).  These  comments  were  addressed  to 
question  1  in  the  FRN  ("Do  prtxlucts  with  less  than 
950  parts  per  thousand  pure  platinum  have  the 
same  qualities  and  characteristics  as  products  with 
larger  amounts  of  platinum?").  61  FR  27226. 

*'E.g.,  Nengelken  (590)  (asserting  that  platinum  is 
a  precious  metal  and  lower  alloys  reduce  quality); 
Ward  (685)  (opining  that  900  is  the  minimum 
necessary  to  "retain  the  quality,  purity,  security, 
distinctive  color,  luster,  density  and  rarity  which 
are  valued  by  the  American  consumer"):  Sullivan 
(703)  (stating  that  any  tolerance  below  900  "would 
downgrade  the  image  [of  platinum]  in  the 
industry"). 


simply  replaced  850  with  900.'*^  Certain 
comments,  however,  raised  the  concern 
that  products  containing  585  parts  per 
thousand  pure  platinum  will  confuse 
consumers  because  14K  gold  products 
contain  58.5%  gold.*'  These  comments 
assert  that  where  the  products  contain 
gold  ornaments  on  a  platinum  band,  for 
instance,  the  consumer  will  think  the 
"585"  refers  to  the  gold  content  in  the 
ornament  and  the  "platinum"  refers  to 
the  platinum  content  in  the  band. 
Section  23.9(a]  of  the  current  Guides 
discusses  deception  as  to  applicability 
of  a  mark.  It  states  that  "[i]f  a  quality 
mark  on  any  industry  product  is 
applicable  only  to  part  of  the  product, 
the  part  of  the  product  to  which  it  is 
applicable  (or  inapplicable)  should  be 
disclosed  when,  absent  such  disclosure, 
the  location  of  the  mark  misrepresents 
the  product  or  part's  true  composition." 
Therefore,  the  markings  referred  to  in 
these  comments  could  be  considered 
deceptive  under  the  current  Guides. 
Thus,  no  further  provision  in  section  7 
is  required  to  address  this  concern. 

The  comments  supporting  585  as  the 
minimum  standard  explain  that  having 
products  consisting  of  585  parts  per 
thousand  pure  platinum  and  950  parts 
per  thousand  PGM  "makes  platinum 
jewelry  significandy  more  affordable 
without  sacrifices  in  color,  look  or 
quality."**  Two  comments,  advocating 
500  parts  per  thousand  pure  platinum  as 
the  minimum,  assert  that  a  product 
should  consist  of  at  least  half  of  what  it 
is  called;  "(a]  higher  standard  may  'tie 
the  hands'  of  future  technologicial 
breakthroughs"  and  "be  a  detriment  to 
the  long  term  platinum  market  and  its 
salability."** 

PGI  has  explained  that  it  has 
apprehensions  about  supporting  58.5% 
platinum  because  questions  still  remain 
as  to  whether  this  alloy  will  be  durable, 
scratch  resistant,  hypo-allergenic,  or 
will  provide  a  superior  setting  for  gem 
stones  and  a  dramatic  cost  savings  to 
consumers — "58.5%  platinum  has  not 


«  Neiman  (022);  Leber  (045);  Caldiers  (063); 
Snyder  (086);  Novell  (180. 181  ft  182)  (three 
employees  of  the  same  retailer:  each  sent  in  the 
identical  conjnent):  Silver  (276):  Glasser  (337); 
Jordan  (631). 

"Schechter  (451);  Montanari  (642);  Hurst  (763); 
cf.  Goph  (386)  (asserting  that  14  karat  white  gold 
is  the  substitute  for  consumers  who  cannot  afford 
platinum  and  remarking  that  585  platinum  will  ruin 
platinum's  reputation —  "if  consumers  want  cheap, 
let  them  buy  14K  white  gold"). 

**  Shersher  (374),  p.  2;  see  a]so  Cockrell  (606) 
(stating  "we  have  lOK  gold.  Why  not  a  lower  karat 
platinum?"):  Rivcian  (496)  (asserting  that  585 
platinum  "is  excellent  jewelry  for  manufacturing 
and  provide*  an  all  important  choice  for  the  middle 
class  consumers  who  can't  afford  expensive 
platinum  jewelry.");  Delmarva  (497)  (same):  Four- 
Star  (656)  (same). 

«s  Austin  (413):  accord  Root  (414). 


been  properly  analyzed  or  researcihed  to 
the  point  where  PGI  would  feel 
comfortable  endorsing  this  platinum 
category."** 

The  Commission  has  received  no 
evidence  indicating  that  a  pure 
platinum  content  below  850  parts  per 
thousand  or  900  parts  per  thousand 
results  in  a  product  that  has  lost  the 
qualities  that  consumers  associate  with 
platinum.  For  many  years,  the  Guides 
have  permitted  a  platinum  marking  on 
products  consisting  of  less  than  850 
parts  per  thousand  pure  platiniun.*^  The 
ISO  standard  indicates  in  a  note  that 
"(a]  possible  inclusion  of  platinum 
750%  (sic)  may  be  envisaged  in  the 
course  of  further  revision  of  this 
Intemational  Standard."** 

The  Commission  believes  that  if 
consumers  are  given  full  disclosure  as  to 
the  platinum  content  and  the  content  of 
the  remaining  PGM  in  the  product,  they 
will  not  be  misled.  An  informative 
marking  or  description  will  put 
consumers  on  notice  that  the  product 
contains  certain  precious  metals, 
thereby  putting  them  in  a  position  to 
inquire  of  the  jeweler  as  to  the  relative 
value  of  the  different  metals  and  the 
overall  value  of  the  product.  The 
Commission  is  persuaded,  however,  that 
products  consisting  of  below  500  parts 
per  thousand  pure  platinum  should  not 
bear  a  platinum  marking  even  if  the 
platinum  predominates  because  this  has 
been  the  historical  standard.*' 
Acconiingly,  the  revised  Guides  provide 
that  "(a]n  industry  product  consisting  of 
at  least  950  parts  per  thousand  PGM. 
and  of  at  least  500  parts  per  thousand 
pure  Platinum,  may  be  marked 


•PGI  (272).  pp.  3-4 

*'  As  described  above,  the  VPS,  referenced  in  the 
current  Guide,  provided  for  platinum  markings  for 
products  consisting  of  between  500  and  750  parts 
per  thousand  pure  platinum  and  for  products 
consisting  of  between  750  and  950  parts  per 
thousand  pure  platinum.  VPS  Sections  3.S(2)-{3). 
Two  different  marking  schemes  were  used  for  eadi 
range:  both,  however,  allowed  the  word  platinum 
to  be  used  in  the  marking. 

« ISO  9202:  1991(E). 

**FRN  question  6  requested  conunent  on  whether 
products  could  be  marked  "platinum"  if  the 
product  contained  950  parts  per  thousand  PGM.  of 
which  less  than  500  parts  per  thousand  ware  pure 
platinum.  61  FR  27227.  Eleven  comments 
addressed  this  question  and  unanimously  stated 
that  products  below  500  parts  per  thousand  pure 
platinum  should  not  be  marked  platinum.  Root 
(360):  Austin  (361):  Johnson  Matthey  (396),  p.  4; 
Austin  (413);  Root  (414):  Rivcian  (496):  DaLmarra 
(497):  Four-Star  (656):  Moses  (647):  Peten  (701); 
PGI  (718).  The  only  comment  arguably  supporting 
a  platinum  marking  for  products  consisting  of  !■** 
than  500  parts  per  thousand  pure  platinum  wa*  the 
MJSA  comment  that  indicated  that  3  of  the  17 
members  responding  to  their  questionnaire 
supported  such  a  marking  and  14  oppoead  it.  MJSA 
(799).  p.  3.  Thus,  the  Commission  is  retaining  the 
prohibition  in  the  current  Guides  against  platinum 
markings  for  products  containing  less  than  500 
parts  per  thousand  platinum. 
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'Platinum'  provided  that  the  mark  of 
each  PGM  constituent  is  preceded  by  a 
number  indicating  the  amount  in  parts 
per  thousand  of  each  PGM,  as  for 
example,  '600Pt350Ir.,'  or 
'600PlaL350Irid.  "•» 

This  provision  is  the  standard  from 
die  VPS,  referenced  in  the  current 
Guide.  In  the  VPS,  this  standard  only 
applied  to  products  consisting  of 
between  500  and  750  parts  per  thousand 
pure  platinum.  As  discussed  above,  a 
diffBTOit  standard  applied  to  products 
consisting  of  between  750  and  950  parts 
per  thousand  pure  platinum.  One  of  the 
goals  of  revising  the  Guides  was  to 
simplify  and  update  the  current 
standards.  The  comments  responding  to 
question  2  in  the  FRN,  which  asked 
whether  the  guidance  for  products  with 
differing  levels  of  platinum  should  be 
the  same,  indicated  that  there  is  no 
reason  to  have  these  different 
standards."  Thus,  use  of  the  one 
standard  for  products  containing  less 
than  850  parts  per  thousand  pure 
platinum  simplifies  the  current 
guidance. 

Another  option  was  to  permit  a 
derivation  of  the  international  standard 
with  only  the  parts  per  thousand  and  a 
platinum  abbreviation  disclosed,  with 
no  mention  of  the  other  PGM.  The 
Commisuon  has  decided  to  retain  the 


"In  addittoo.  revised  taction  13.7tbM21  of  tba 
Guide*  provides  that  a  maridng  oc  dascription  using 
the  word  platinum  or  any  abtvvviation  and  a 
number  indicating  the  parta  p«r  thouaand.  where 
the  product  contains  less  thaa  tSO  parts  per 
thousand  pure  platinum,  without  naeotion  of  the 
oChar  PGM  contained  in  tha  product,  such  as 
"SOOPIatinum."  may  be  misleading.  The  revised 
Guide  also  retains  the  requiramaat  of  the  VPS  that 
products  containing  lower  levala  of  pure  platinum 
must  contain  950  part  per  tliouaand  PCM.  The 
revised  Guide  includes  this  raquirament  for  articles 
containing  less  than  850  parts  par  thousand 
platinum,  whereas  the  VPS  required  at  least  950 
parts  per  thousand  PGM  for  any  artide  to  be 
marked  as  platinum.  As  diacuaaad  above,  the 
Coounission  is  not  requiring  9S0  parts  per  thousand 
PGM  for  products  containing  SSO  parts  per 
thousand  platinum  and  above  becanae  the 
international  standard  (as  4eacrib*d  in  ISO  9202 
and  the  comments)  doe*  not  r-t^-tmiw,  thii 
requirement 

This  marking  also  provides  guidance  in  the  event 
the  platinum  industry  develops  new  variatioiu  of 
PGM  metals,  for  example  '  925Plat.7SIrid."  (This 
product  also  could  be  marked  "900Plat.").  The 
OMnmwiH  indicated  that  most  platinum  jewelry 
cxnsists  of  either  9(X)  or  950  paru  per  thousand 
pure  platinum  with  the  exception  of  platinum 
chaiiu,  which  usually  contain  850  parts  per 
thousand  pure  platinum.  The  acceptable  markings, 
however,  an  broad  enough  lo  address  new 
innovations  should  they  occur 

»  Shersher  (001 ):  fohnson  Matthey  (396).  pp.  3- 
4;  Rivdan  (496):  Delmarva  (497):  Four-Star  (656): 
PGI  (718),  Coleman  ft  Rhine  (806).  These  commenLi 
also  indicated  that  one  standard  may  result  in  leas 
confusion  for  consumers.  The  M)SA  comment 
indicated  that  the  members  supported  using  the 
same  guidance:  of  the  17  responding  to  the 
queatiaanaira.  10  supported  the  same  guidance.  3 
oppoaad.  and  4  had  no  reaponse.  MJSA  (799).  p.  2. 


Standard  from  the  VPS,  which  requires 
disclosure  of  all  the  PGM,  and  apply  it 
to  products  containing  less  than  850 
parts  per  thousand  pure  platinum.  To 
the  extent  there  are  concerns  that 
articles  writh  a  pure  piatinum  content 
below  850  parts  per  thousand  do  not 
possess  the  same  qualities  and 
characteristics  of  higher  platinimi 
content  articles,  the  requirement  of 
additional  information  for  such  articles 
will  help  insure  that  consiuners  are 
provided  with  clear  and  accurate 
information  to  make  informed 
purchasing  decisions.*^  Several 
conunents  indicated  that  it  may  be 
costly  to  mark,  in  parts  per  thousand, 
each  PGM  and  that  these  markings  are 
not  beneficial  to  consumers.*^  The 
Commission  believes,  however,  that 
including  each  PGM  and  the  parts  per 
thousand  for  products  cootaining  less 
than  850  parts  per  thousand  pure 
platiniun  is  beneficial  to  consiuners.  By 
making  consumers  aware  of  the 
presence  of  PGM  other  than  platinum  in 


"  See  Canada  (802).  p.  3  ("(a)llowing  the  market 
to  find  its  own  level  through  providing  consumers 
with  clear  and  accunte  information  on  the  products 
so  that  they  can  make  informed  purchasing 
decisions  is  the  basic  ideal  model.") 

"  These  comments  were  received  in  response  to 
question  3,  posed  in  the  FRN  ("For  products 
consisting  of  less  than  950  parts  pure  platinum, 
what  are  the  benefits  and  costs  of  marking  each 
PGM  contained  in  the  product?  Should  the  amount 
of  each  metal,  in  parts  per  thousand,  be  disclosed?" 
61  FR  27227).  Nine  comments  addressed  this 
specific  issue.  Three  stated  that  it  can  be  costly  to 
mark  each  metal  in  parts  per  thousand.  Shersher 
(001);  Canada  (806),  p.  4;  PCI  (718),  p  3  Seven 
stated  that  it  is  not  beneficial  and  perhaps 
confusing  to  mark  each  metal  in  its  parts  per 
thousand.  Mathews  (779);  Johnson  Matthey  (396).  p. 
4;  Rivclan  (496);  Delmarva  (497);  Four-Star  (656); 
Peters  (701);  PGI  (718);  cf.  Canada  (806).  p.  4 
(stating  that  markings  of  each  metal  in  parts  per 
thousand  may  have  only  questionable  value  to  the 
consumer  who  is  only  coocemed  Mrith  the  total 
platinum  content).  The  MJSA  comment  appears  to 
indicate  that  9  members  believe  the  amount  of  each 
metal,  in  parts  per  thousand,  should  be  disclosed; 
6  do  not;  and,  2  did  not  respond.  The  comment  is 
unclear,  however,  whether  these  responses 
correspond  to  the  question  regarding  costs  and 
benefits  or  the  question  regarding  marking.  MJSA 
(799).  p.  2. 

Seven  comments  responded  to  FRN  question  4 
("Should  products  with  less  than  950  parts  pure 
platinum  be  marked  with  only  tha  amount  of  pure 
platinum  contained  in  the  product  {eg  .  PLAT  900)? 
Oo  consumers  understand  this  marking?  Would 
percentage  markings  [eg  ,  90%  Plat)  be  preferable 
and  feasible?"  61  FR  27227).  These  comments 
indicated  that  only  the  platinum  content  in  parts 
per  thousand  should  be  disclosed.  Shersher  (001 ); 
Johnson  Matthey  (396).  p.  4;  Peter*  (701):  PGI  (718). 
p.  3.  Canada  (802),  p.  4;  cf.  MJSA  (799).  p.  2 
(Marking  only  with  platinum:  8  ye*.  9  no; 
Consumers  understanding  the  marking:  5  yes.  9  no, 
3  no  response).  T)iree  comments  indicated  that  a 
percentage  mark  could  be  mis-read.  Johnson 
Matthey  (396).  p.  4;  PGI  (718).  p.  3;  Canada  (802). 
p.  4.  Two  comments  staled  that  consumers  will 
understand  a  marking  of  "Plat  900."  Moses  (647), 
PGI  (718),  p.  3.  One  comment  indicated  that 
consumers  may  not  understand  such  a  marking. 
Canada  (802),  p.  4. 


the  article,  the  consumer  is  put  on 
notice  and  may  ask  the  jeweler  to 
explain  the  difference  between  the 
article  and  another  article  solely  marked 
with  the  pure  platinum  content. 

D.  The  Marking  of  Products  Containing 
Less  Than  500  Parts  Per  Thousand  Pure 
Platinum 

The  VPS,  referenced  in  the  current 
Guide,  does  not  allow  a  platinum 
marking  for  articles  with  less  than  500 
parts  per  thousand  pure  platiniun  but 
does  permit  a  marking  containing  the 
full  name  of  the  PGM,  other  than 
platinum,  that  predominates.^*  The 
Commission  has  decided  not  to  include 
this  section  of  the  VPS  as  a  safe  harbor 
in  the  revised  Guides.  Although  a 
standard  (that  differed  slightly  irom  the 
VPS)  for  products  containing  less  than 
500  parts  per  thousand  pure  platiniun 
but  950  parts  per  thousand  PGM  was 
proposed  ,^^  no  comments  were  received 
regarding  the  proi>osal.  The  Commission 
is  aware  that  there  is  an  ISO  standard 
for  palladium  products.^*  The 
Commission  has  no  evidence,  however, 
that  products  that  would  fall  under  this 
category  of  markings  are  being  sold  in 
the  U.S.  Thus,  the  Commission  has 
determined  that  guidance  for  such 
products  is  not  needed  at  this  time.^^ 

IV.  Miscellaneous  Issues 

A.  Platinum-Filled,  Platinum  Overlay,  or 
Platinum-Clad  Products 

The  Commission  solicited  comment 
on  the  need  for  guidance  regarding 
destuiptions  of  platinum-filled, 
platinum  overlay,  or  platinum-clad 
products.'*  Five  comments  responded. 
Johnson  Matthey,  the  PGI,  and  the 
Canadian  government  all  stated  that 
they  were  unaware  of  any  "platinum- 
filled"  products  being  manufactured 
worldwide. 5'  Based  on  these  comments. 
the  Conunission  has  determined  that 


**  VPS  Section  3.5(4).  For  example,  an  article 
consisting  of  600  parts  per  thousand  palladium,  200 
parts  per  thousand  platinum  and  150  parts  per 
thousand  iridium  could  be  marked  "Palladium." 

"  61  FR  27227. 

^  The  ISO  standard  for  palladium  provides  for 
two  markings  for  palladium.  500  and  950  parts  per 
thousand. 

"  Articles  marked  or  described  consistent  with 
the  ISO  standard  or  the  provisions  in  the  current 
Guides  are  not  likely  to  be  considered  unfair  or 
deceptive. 

»61  FR  27227  (question  8). 

^Johnson  Matthey  (396).  p.  5;  PGI  (718).  p.  4; 
Canada  (802),  p.  5.  One  comment  stated  that  there 
is  a  need  for  Commission  guidance  but  provided  no 
rationale  or  suggestiotis.  Moses  (647).  The  MJSA 
comments  indicate  that  12  members  felt  a  need  for 
guidance  and  5  did  not;  no  reasons  or  suggestions 
wore  provided.  MJSA  (799,  p.  3).  Johnson  Matthey 
and  PGI  did  suggest,  however,  that  the  guidance  on 
gold  and  silver-fiiied  articles  could  be  adopted  for 
platinum. 
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guidance  for  such  products  is  not 
needed  at  this  time. 

6.  Chain  Articles 

The  Commission  also  solicited 
comments  regarding  whether  chain 
articles  containing  solder- filled  wire 
and  consisting  of  at  least  850  parts  per 
thousand  pure  platinum  should  be 
marked  "platinum." *<>  Eight  comments 
addressed  this  issue.  Six  responded  that 
chain  articles  containing  solder-filled 
wire  and  consisting  of  at  least  850  parts 
per  thousand  pure  platinum  should  be 
marked  platinum.^'  One  comment 
responded  that  all  platinum  products, 
including  chains,  should  have  a 
minimum  of  900  parts  per  thousand 
pure  platinum.^^  The  Canadian 
Government  comment  asserted  that  the 
issue  of  chain  articles  filled  with  solder 
wire  may  be  mooted  by  the 
improvements  said  to  be  achieved  with 
laser  welding.^^  The  Commission  has 
decided  that  there  is  no  basis  for  the 
Guides  to  treat  chain  products 
differently  from  any  other  industry 
product  containing  platinum.  Therefore, 
the  markings  for  chain  articles  should 
follow  the  same  standards  as  all  other 
industry  products  containing  platinum 
or  PGM. 

C.  Other 

Several  comments  raised  issues 
regarding  other  provisions  of  the  Guides 
not  concerning  articles  made  with 
platinum.^  One  comment  addressed  an 
FTC  matter  that  did  not  relate  to  the 
Guides  in  any  respect.*'  These 
comments  were  forwarded  to 
appropriate  Commission  staff  to  address 
but  were  not  considered  with  respect  to 
the  revisions  to  Section  23.7  of  the 
Guides. 

List  of  Subjects  in  16  CFR  Part  23 

Advertising,  Trade  practices.  Watches 
and  jewelry. 


Accordingly,  the  Conunission  amends 
chapter  I  of  Title  16  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  23— {AMENDED] 

1.  The  authority  for  citation  for  Part 
23  continues  to  read  as  follows: 

Anthority:  Sec.  6,  5,  38  Stat  721,  719;  15 
U.S.C.  46,  45. 

2.  Section  23.7  is  revised  to  read  as 
follows: 

§23.7    Misuse  of  the  words  "ptotinum," 
'iridium."  "palladium,"  "ruthenium," 
"rhodium."  and  "osmium." 

(a)  It  is  luifair  or  deceptive  to  use  the 
words  "platinum,"  "iridium," 
"palladium,"  '*ruthenium,"  "rhodium," 
and  "osmium,"  or  any  abbreviation  to 
mark  or  describe  all  or  part  of  an 
industry  product  if  such  marking  or 
description  misrepresents  the  product's 
true  composition.  The  Platinum  Group 
Metals  (PGM)  are  Platinum,  Iridium, 
Palladium,  Ruthenium,  Rhodium,  and 
Osmium. 

(b)  The  following  are  examples  of 
markings  or  descriptions  that  may  be 
misleading: '° 

(1)  Use  of  the  word  "Platinum"  or  any 
abbreviation,  without  qualification,  to 
describe  all  or  part  of  an  industry 
product  that  is  not  composed 
throughout  of  950  parts  per  thousand 
pure  Platinum. 

(2)  Use  of  the  word  "Platinum"  or  any 
abbreviation  accompanied  by  a  number 
indicating  the  parts  per  thousand  of 
pure  Platinum  contained  in  the  product 
without  mention  of  the  number  of  parts 
per  thousand  of  other  PGM  contained  in 
the  product,  to  describe  all  or  part  of  an 
industry  product  that  is  not  composed 
throughout  of  at  least  850  parts  per 
diousand  pure  platinum,  for  example, 
"eoOPlat." 

(3)  Use  of  the  word  "Platinum"  or  any 
abbreviation  thereof,  to  mark  or  describe 
any  product  that  is  not  composed 


throughout  of  at  least  500  parts  per 
thousand  pure  Platinum. 

(c)  The  following  are  examples  of 
markings  and  descriptions  that  are  not 
considered  unfair  or  deceptive: 

(1)  The  following  abbreviations  for 
each  of  the  PGM  may  be  used  for  quality 
marks  on  articles:  "Plat."  or  "Pt."  for 
Platinum;  "Irid."  or  "Ir."  for  Iridium; 
"PaU."  or  "Pd."  for  Palladium;  "Ruth." 
or  "Ru."  for  Ruthenium;  "Rhod."  or 
"Rh."  for  Rhodium;  and  "Osmi."  or 
"Os."  for  Osmium. 

(2)  An  industry  pnxluct  consisting  of 
at  least  950  parts  per  thousand  piu« 
Platinum  may  be  marked  or  described  as 
"Platinum." 

(3)  An  industry  product  consisting  of 
850  parts  per  thousand  pure  Platinum, 
900  parts  per  thousand  pure  Platinum, 
or  950  parts  per  thousand  pure  Platinum 
may  be  marked  "Platinum,"  provided 
that  the  Platinum  marking  is  preceded 
by  a  number  indicating  the  amount  in 
parts  per  thousand  of  pure  Platiniun  (for 
industry  products  consisting  of  950 
parts  per  thousand  pure  Platinum,  the 
marking  described  in  §  23.7(b)(2)  above 
is  also  appropriate).  Thus,  the  following 
markings  may  be  used:  "950Pt.," 
"950Plat.,"  "900Pt,"  "900Plat.," 
"850Pt.,"  or  "850Plat." 

(4)  An  industry  product  consisting  of 
at  least  950  parts  per  thousand  PGM, 
and  of  at  least  500  parts  per  thousand 
pure  Platinum,  may  be  marked 
"Platinum,"  provided  that  the  mark  of 
each  PGM  constituent  is  preceded  by  a 
number  indicating  the  amount  in  parts 
per  thousand  of  each  PGM,  as  for 
example.  "600Pt.350lr.." 
"6O0Plat350Irid.."  or 
"550PL350Pd.50Ir.," 
"550Plat.350Pall.50lrid." 

Note  to  §  23.7:  Exemptioos  recognized  in 
the  assay  of  platinum  industry  products  ate 
listed  in  Ap{>endix  A  of  this  part 

By  direction  of  the  (Dommission. 
DonaU  S.  Clark. 
Secretary. 

Nfrte:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 


-Appendix— UsT  of  Commenters  and  Abbreviations 


Abbreviation 

No. 

Commenter 

A  &  A _ 

160 
675 
236 
460 
243 

A  &  A  Jewelers  Inc 

AC 

A.L  Jacobs 

A&B  _ 

AaJund  

AC.  Associates. 
A.L.  Jacobs  &  Sons,  Jewelers. 
A&B  Jewels  &  Tools. 
Nanz  Aalund. 

•"61  FR  27227  (quesUon  9). 

*■  Itelman  (277):  Johnson  Matthey  (396).  p.  5: 
Buruss  (614):  Moses  (647):  PGI  (718):  cf.  MJSA 
(799),  p.  3  (9  yes,  6  no.  2  no  response). 

u  LaPrad  (341). 

"  Canada  (802).  p.  S. 


"Hoover  (479)  (discussing  gold  standards); 
Schwartz  (709)  (describing  diamond  disclosures): 
Kremkow  (719)  (representative  of  the  International 
Colored  Gemstone  Association,  addressing 
gemstone  treatments);  Nicholls  (736)  (discussing 
diamond  disclosures);  Mayfield  (7S4)  (addressing 


gemstone  treatments):  Krementz  (798)  (describing 
gold  standards  and  diamond  disclosures). 

"  Bakery  (760)  (discussing  a  company's  violation 
of  an  FTC  order). 

'"See  paragraph  (c)  of  this  section  for  examples 
of  acceptable  markings  and  descriptions. 
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Abbreviation 


Abdulky 

Ace  

Adams  .. — 

Ajour  „ 

Alexander  .. 

Alie 

Aiishan 

All's  

Allen 

Alsohus 

Attemueller  . 
American  ... 
American  ... 
Anderson  ... 
Anderson  ... 

Anthony  

Anthony  

Antoinette's 


Allans 

AiWess 

AiiiuliunQ  .„ 

Arnold's 

Aronstam  .... 

Airigoni  

Artisan 

Aaprey  

Auction  ...._„ 

Aura „. 

Aurion  

Austin 

Austin 

Avanle  ^ 

Azevedo . « 

Bachman  ..„ 

Bailey „ 

Bailoy 

Bakery  

Ballard  

Baishone 

Barclay's 

Barnes  

Barnes 

Barthman  .... 
Bauer  ....„.„, 

Doaltie 

Beauchamp 
Begeman's .. 

Beins 

Belgian 

Ben  Bridge  .. 
Ben  Adams  . 
Benchmark  . 

Bender's  

Benson  

BerK  ,........••, 

Best 

Betlach 

Bienstock  .... 
Blacfcstone  .. 

Blancato 

Blumer 

Bockman's  . 

Bohan  , 

Bombeiger .. 
Bondanza  .. 
BongKxno  .., 

Booth  

Bore« _. 

Boren , 

Dorsnoims  .. 
Bosco 


No. 


453 
382 

43 
535 
273 

80 

32 
295 
521 
639 
585 
137 
305 
494 
437 
438 
695 
370 
312 
204 
558 

82 
512 
483 

49 
336 

70 
103 

87 
3 
413 
361 
174 
435 

14 

46 
372 
760 

90 
788 
549 
153 
456 
332 
218 
144 
482 
280 
404 
529 
219 
248 
206 
217 

13 
491 
354 
288 
392 
133 
608 
334 
131 
222 
690 
126 

36 
241 
423 
163 
226 
316 


Commenter 


P.M.  Abdulky.  Inc. 

The  Ace  of  Diamonds. 

Adams  Jewelers.  Inc. 

Ajour  Ltd. 

Robert  Alexander  Jewelers. 

A.E.  Alie  &  Sons.  Inc. 

Alishan. 

All's  Persian  Carpets. 

Douglas  Allen  Jewelers. 

B.  Alsohus  Jewelers. 

Alteraueller  Jewelry. 

The  American  Jev^ry  Co. 

American  Jewelry  Designs. 

T.K.  ArxJerson. 

Bruce  Anderson  Fine  Jewelry. 

John  Anthony  Designer. 

Anthony  Jewelers. 

Antotnette's  Inc. 

Antonini. 

Allan's  Jewelers. 

Suzanne  M.  Arkless. 

K.F.  Armstrong. 

Amokfs  Jewelry. 

MS  Aronstam. 

Arrigoni  Jewelers,  Inc. 

Artisan  Designs. 

Asprey. 

Auction  Market  Resource. 

Aura  America,  IrK. 

Aurion  international  Ltd. 

Austin  Jewelry  Appraisers. 

Austin  Jewelry  Appraisers. 

Avante  Designs. 

Azevedo  Jewelers  &  Gemotogists,  Inc. 

Bachman  Jewelers. 

Bailey  Banks  &  Biddle. 

Bailey  Banks  &  BkkHe. 

Bakery,  Confectk)r>ery  and  Tobacco  Workers. 

Ballard  &  Sons,  Inc. 

Joseph  G.  Baishone. 

Barclay's  Jewelers. 

Bames  Jewelry. 

Barnes  Jmvelry. 

William  Barthman. 

Christian  Bauer. 

H.W.  Beattie  &  Sons,  Inc. 

Beauchamp  &  Co.  Jewelers. 

Begeman's  Jewelers. 

Robert  Beins  Jewelers. 

Belgian  Diamond  Specialties. 

Ben  Bridge  Jeweler,  Inc. 

Ben  Adams. 

BerKhmarte 

Bender's. 

Gaflen  Benson. 

Bait>ara  Berk  Designs. 

Joseph  Best. 

Fredrick  E.  Betlach. 

Bienstock  Industries  Inc. 

Blackstone  Fme  Jewelers. 

F.  Blancato,  Inc. 

AB  Blumer. 

Bockman's  Jewelers  &  Goldsmiths. 

Jane  Bohan,  Inc. 

Carolyn  Bomberger. 

Michael  Borxlanza,  Inc. 

Alexander  J.  Bongiomo. 

Richard  Booth. 

Borelli  Jewelers. 

CJ  &  Anita  Boren  Jewelry. 

Borsheim's. 

John  Bosco  Jewelry  Inc. 


Appendix— LIST  of  Commenters  and  Abbreviations— Continued 


Abbreviation 


Bracken  

Braocier  

Braunschweiger  .. 
Braunschweiger  .. 

Brentwood  _.. 

Brick  House  

Bridge  _ _. 

Briggs  _. 

Brillant 

Broadway 

Brodkey  

OfwKon  . •>*••>•••••••■■! 

Brookhucst 

Brooks  

Bruce's , 

Brundage _„ 

Buechner 

Bulfer-s 

Buruss  

Butier  

Butler  

C  &  0 

Catxwhon 

Cadeeun 

Canada  

Carey  — 

Cartos  Diaz 

Carlyle  

Cartyte  _„ 

Carol  Klein _., 

Carre 

Carreras 

CarroH _..., 

Carter 

Carter 

Carter 

Carter's 

Cartiers _ 

Casey's  ...» 

Cavanaugh% 

Chalson  

Champion's „ 

Chaites 

Chateau 

Chopaid 

Christensen  

Christian  Bemaid 

Christopher's  

Cinnamon  

CMC 

Omk 

Classic  ......„....„„. 

Clear  Lake 

CkJb  _ 

Coast __ 

CockrsH ....-..._»... 
Cdeman  &  Rhine 

Coleman 

CoHedor's «... 

Coniinentai  _..._... 
^^nway  ..........*••••. 

Coopar  ....„.„„..... 
Cooperman  ...„_... 

Coopsnnan  .„_ . 

Cordova 

Comerslona  .„.._.. 

Coronado 

Corum 

Craflsfs 


No. 


Commenter 


325 
680 
6 
635 
264 
708 


255 

128 

4 

96 

35 
159 
710 
303 
260 

58 
614 
285 
101 
665 

39 
551 
802 
759 
235 
492 
634 
785 
548 
252 

47 
171 
486 
129 
711 

63 
523 
506 
156 
291 
250 
511 
229 
185 
108 
519 
730 
149 

88 
436 
720 
104 
310 
«06 
•05 

97 


471 
577 

38 
179 
442 
443 

79 
117 
283 
580 
664 
394 
275 


Bracken  Jewelers. 

Brancier  Jeweller. 

Braunschweiger. 

Braunschweiger. 

Brentwood  Jewelry  &  Gifts. 

The  Brick  House. 

Ben  Bridge  Jeweler. 

Louise  Briggs. 

Brillant  Chokse. 

Broadway  Jewelers. 

Brodkey  Brothers,  Inc. 

Gem  Broken.  Inc. 

Brookhurst  Jewelry  &  Loan. 

Brooks  Jewelry. 

Bruce's  Jewelry  Co. 

Bnirxjage  Jewelers. 

John  Buechner,  Inc. 

Butter's. 

Norman  Jewelers,  Inc. 

Roger  Butler  Jewelers. 

KE  Butler  &  Company. 

w  &  w  wOWBisrs* 

Cabochon  Gems  A  Designs. 

Cadeaux. 

<2onsumer  Products  Directorate,  Industry  Canada. 

Town  &  Country  Corporatnn. 

Cartos  Diaz,  Silversmiths. 

Cartyle  &  Co.  Jewelers. 

Cartyle  &  Co.  Jewelers. 

Carol  Klein  Fine  Jewelry. 

Henri  Carre. 

Carreras  IJd. 

Carroirs  Jowwiors. 

Stan  Carter  Jeweler. 

Jamas  B.  Carter. 

Carter&Sons. 

Carter's  Jewel  ChesL 

Smith  JewDtofs. 

Casey's  Jewelers. 

Cavanaugh's  Jewelers,  liw. 

Wiaiam  Chalson  &  Co.  Inc. 

Champion's  Jewelers. 

■Charles  on  Fairtiaven. 

Chateau  Jewelry  Coip. 

Cbopwd  Walch  Corp. 

Christensen  &  Raffoly. 

Christian  Bernard. 

ChristBpher's  Rne  Jewelry  and  Galery. 

Cinramon  Designs. 

B.C.  CiartL 

Ctassc  Treasures  Jewelry. 
Clear  Lake  PreckMS  Metals. 
Club  Jewwlry  Mfg.  Inc. 
Coast  Diamond, 
(jnanes  L>ooK7ai. 
Coieman  &  Rhine. 
•Nelson  Cdaman  &  Sons.  Ltd. 

Conliner4al  Coin  Corporation. 
JudHh  Conway. 
Judith  Conway. 
Jeff  Cooper,  ln& 
Marilyn  F.  Cuupuiiiiuii  Inc. 
Marilyn  F.  Cuupeiiiiiiii. 
Coidova,  Inc. 
Cornerstone  Jewelry. 
Rodkniro  Coronado. 
Corum  Jewelers. 
Costslo  Jewelry  Co. 
Cox  Jewelers. 
Metal  CraJIsfS,  Inc. 
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Abbreviation 


Craig  

Crescent  

Crews  

Cronier's  . 

Cross 

Cumt>ertand  . 
D&F  Decker 

Dakota 

Darden 

Dardin  

David  Porter 

Davids 

Davidson 

David's 

Davis .1 

Davis 

Davis _ 

De  Bears  

De  Luna  

De  Jonghe  ... 
De  Scenza  ... 
Deaitwm 


Degroot 

Dekkers  

Deifine's 

Delma  

Delmarva  .... 

Delta  

Demt-Cache 
Derryberry  ... 
Dery  


DFS  

DFS  

Di-Mart 

Dia  

Diamond  Broker 

Diana 

DHIer  

Direct  II  

DodriM  _... 

Dohack  ™., 

Dunay  

DuNoiuveau 

Dunstan  

Dupont 

Duponi 

E.S.S „. 

Ean  

Earth 

Eoco , 

Edipae 

Ed  M» 

Edward  

Ec^wards 

EhrtUtfdTs  „ 

Ehrlinspiel  , 

Eictiberg  

EKhbom  

B»  

Elegance _.... 

Elonwnls „. 

EiTWick __... 

EndnotI  — ..„».. 

Endris  __„. 

Engelhard 

EngelhanK^W  .. 

Erickson 

Eatale  

Eurocraft  .._.„..» 
Facet 


No. 


686 
388 

84 
582 
298 
459 
463 
371 
661 
263 
782 
476 
469 
127 
510 
109 
743 
379 
102 
610 
473 
232 
765 
550 
537 
545 
301 
497 
515 
148 
461 
571 
317 
290 
289 
638 
543 
270 
777 
439 
687 
214 
528 
221 
205 
568 
502 
343 

60 
151 
287 
329 

12 
597 
504 
199 

72 
110 
681 
746 
789 

34 
658 
297 
525 
513 
593 
193 

95 
165 
158 
377 


Commenter 


David  Craig  Ltd. 

Crescent  Jewelers  Inc. 

Crews  Fine  Jewelry. 

Cronier's  Fine  Jewelry. 

Cross  Jewelers. 

Cumberland  Diamond  Exchange. 

D&F  Decker  Jewelers. 

Dakota  Gems. 

Darden  Jewelers. 

Dardin  Jewelers. 

Davkj  Porter  Jewelry. 

Davids. 

Davidson  &  LKht. 

David's  Ltd. 

Hal  Davis  Jewelers. 

Davis  Diamond  Designs. 

Hal  Davis  Jewelers. 

De  Bears.  Inc. 

De  Luna  Jewelers. 

De  Jonghe. 

De  Scenza  Diamonds. 

Dearborn  Jewelers. 

Mikal  Deese. 

Degroot  Industries  International,  Inc. 

Dekkers  Jewelry. 

Deifine's  Inc. 

Delma  USA  Ltd. 

Delmarva  Jewelry. 

Delta  Diamond  Setters  &  Jewelers,  Inc. 

Demt-Cache,  Ijk. 

Josef  Derryberry. 

J.  Dery  Jewelers. 

Designs  in  Gems. 

DFS  Merchandising  Limited. 

DFS  Merchandising  Limited. 

Di-Mart. 

Dia  Gem. 

The  Diamond  Broker  &  Fine  Jewels  II. 

Diana  Jewelers  of  Liverpool,  Inc. 

Wm.  H.  Diller  Inc. 

GoM  &  Diamonds  Direct  II. 

T.K.  Dodnll  Jewelers. 

Dohack  Jewelers. 

Henry  Dunay  Designs,  Inc. 

DuNcuveau  Designs. 

Dunstan  Jewelers,  Ltd. 

Dupont  Jewelers. 

Duix>nt  Jewelers. 

E.S.S..  Inc. 

Cindi  Earl  Fine  Jewelry. 

Earth  Resources. 

Ecco  High  Frequerx^y  Corporatkm. 

Edipse  Studk). 

Ed  Mar  Crystal  &  Jewelry  Co.  Inc. 

George  Edward  Jewelers. 

J  &  L  Edwards  Designs. 

Ehrhardf  s  Enterprises. 

Egon  Ehr1insp<el. 

E.  Eichberg  Jewelers,  Inc. 

Echhom  Jewelry,  Inc. 

Elan  Ltd. 

Elegance  Jewelry. 

Elements  Ltd. 

Emnck  Jewels. 

Hixteon  EndKOtL 

J.O  Endns  &  Son  Jewelers. 

Engelhard-Clal. 

Engelhard-Clai. 

Enckson  &  Erickson. 

Estate  Jewelry. 

Eurocraft. 

Cab  N  Facet  Fine  Jewelry. 


Abbreviatkm 


Factory's 

Fast-Fix 

Fedra  

FeH 

Ferguson  

Fernando  

Fey 

Finely's  

Finest 

Finishing  

Fisher ^. 

Five  Star  

Flash 

Fogg  ...- 

Fojt 

Ford  

Forest  

Forturwff 

Foster  

Four  Stars 

Four  Stars 

Fox 

Fox's 

Fox's 

Fox's 

Fox's 

Fox's 

Fox's 

Fox's 

Fox's 

Fox's 

Fox's 

Fox's 

Fox's 

Francis 

Francis 

Frank  

Franz  

Frasca 

Fredericks 

Freeman  

Frei  

French  Jewels 

Freund  

Friedheim 

Friesen's  

FuUer 

Future  Ring  .... 

G  &  G  

G.N.K 

Gallery  

Gannaway  

Gasser 

Gasser 

Geiss 

Gem  Society  .. 

Gem  Lab 

Gem  East  

Gem  Wave  .... 
Gem  Classics 
Gem  Smith  .... 

Gem  Vest  

Gemma 

Gems  

Gemsmith  

Gemstone 

General 

GIA  

Giganti  

GU  

Ginsberg 

Gioielli 


No. 


122 
398 
176 
541 

71 
707 
364 
676 
556 
641 
530 
786 

48 
292 
299 
369 

26 
458 
589 
656 
173 
210 
674 
726 
723 
727 
722 
721 
672 
673 
725 
671 
724 
728 
216 
215 
449 
501 
211 

73 
797 
536 
664 
188 
355 
311 
194 
424 
201 
470 
416 
161 
308 
147 
663 
741 
274 
739 
347 
668 
544 
627 


207 
203 
586 
699 
659 
114 
705 
468 
682 


Commenter 


Factory's  Inc. 

Fast-Fix  Jewelry  Repairs. 

Fedra,  International. 

David  H.  Fell  &  Co.  Inc. 

T.  Ferguson. 

Creatk>ns  by  Femarxk). 

Fey  &  Company  Jewelers. 

George  Finely's  Jewelers. 

Finest  Casting  &  Sennce  LLC. 

Finishing  Touches. 

Robert  S.  Fisher  &  Company. 

Five  Star  Jewelers. 

Flash  Manufacturing. 

F.D.  Fogg  &  Co. 

J.  Fojt  Originals. 

Ford,  Gittings  &  Kane  Jewelers. 

Forest  Jewelers. 

Fortunoff. 

T.  Foster  &  Co. 

Four  Stars. 

Four  Stars. 

Debbie  S.  Fox. 

Fox's  Gem  Shop. 

Fox's  Gem  Shop. 

Fox's  Gem  Shop. 

Fox's  Gem  Shop. 

Fox's  Gem  Shop. 

Fox's  Gem  Shop. 

Fox's  Gem  Shop.   , 

Fox's  Gem  Shop. 

Fox's  Gem  Shop. 

Fox's  Gem  Shop. 

Fox's  Gem  Shop. 

Fox's  Gem  Shop. 

Michael  Francis  Co. 

Michael  Frarx:is  Co. 

David  Frank. 

Franz  Jewelers  Ltd. 

Frasca  Jewelers. 

Phillips  &  Fredericks  Jewelers. 

Freeman  Jewelers. 

Frei  &  Borel. 

The  French  Jewels. 

Freund  Jewelers. 

Bess  Friedheim  Jewelry. 

Friesen's  Jewelers. 

Fuller  Findings. 

Future  Ring  Corporatxxi. 

G  &  G  DianK>nd  Brokers. 

G.N.K.  Co. 

Th.r  Jeweler's  Gallery. 

Gannaway  Bros.  Jewelry. 

John  Gasser  &  Son. 

John  Gasser  &  Son. 

Geiss  &  Sons. 

American  Gem  Society. 

The  Gem  Lab. 

Gem  East  Corporatkm. 

Gem  Wave,  Inc. 

Gem  Classk»,  Ltd. 

The  Gem  Smith  Inc. 

Gem  Vest. 

Gemma  Gallery. 

Gems  4  Treasures. 

Gemsmith  Design  Gallery  Jewelry. 

Gemstone  Creations. 

General  FirxUngs. 

Gemotogical  Institute  of  America 

Giganti  Jewelers. 

Gemokigist  International  Jewelry. 

M.C.  Ginsberg  Jewelers,  IrK. 

Arata  Gk)ielli. 
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Appendix— List  of  Commenters  and  Abbreviations— Continued 


Abbreviation 


uiQim  •••.■•■•••■•• 
Glenn  Btatz  ..„ 

Qodfrey _ 

GoW  Wodo  .... 

Gold  Rush  

Gold  Button  ... 

GoWArts  

Gold 

Gold  Alt  

Gotd , 

Golden  Crown 

Golden's  

GokJex  

Gotdin  __, 

GoMman  

Goldman 

GoWsmrth  

GoWsmrth  

Goldsmiths 

Goldworto 

Good — 

Goodman 

Goodwin  

Goph , 

Goph  Albltz  .... 

Gordon 

GoMieb  

Gould 

Goukfs  

Grader  

Graubart  

Gravano  

Grebitus 

Grebitus 

Green  

Greenfield 

Gross 

Grossman 

Grove 

Gnmos  _ 

rl  W  H   ............ 

K  4  H „. 

Hadtoy  

Hadley  

Hamoff 

H^'s 

Halina  

Hallom  

Hawnilton  

Hammorxfs  .._ 


Hardy's  

Heroltfs  

Harold's  

Hartmann 

Hartsiield  

Hauser 

Hauser's  

Hawken 

Hayman  

HebbiethNafte 


Heffem 


Herwfs 
Heron  .. 
Hemid . 


No. 


337 
539 
224 
113 
651 

30 
462 
653 
118 
552 
119 
233 
234 
339 
403 
753 
611 
231 
380 
679 
584 
792 
509 
784 
386 
385 

44 
257 

56 
271 

17 
322 

68 
581 
517 
644 
195 
256 

83 
514 
795 
600 
660 
751 
752 
652 
516 
116 
245 
393 
729 
578 
177 
335 
£13 
767 
557 
793 
572 
383 
774 
629 
184 
353 
677 
560 
561 
624 

33 

85 
328 

92 


Commentef 


Gemillion  Casting  Inc. 

Gleim  the  Jeweler. 

Glenn  Bletz  &  Associates. 

Godfrey  Jewelers. 

Gold  Worlds. 

The  Gokj  Rush. 

Gold  Button  Jewelers,  Inc. 

Gold  Arts. 

GoW-N- Designs. 

Gold  Art  Handmade  Jewelry. 

GoM-N-Designs. 

Golden  Crown  Jewelers. 

Golden's. 

GoWex  Fine  Jewelry. 

Goidin  Jewelers  Inc. 

Goldman. 

Frederick  Goldman,  Inc. 

Michael's  Goldsmith  Servrce.  Inc. 

Goktemith  Jewelers. 

Brown  GoWsmtths. 

The  Goldworks. 

Mchael  Good  Designs,  Inc. 

Goodman  &  Sons  Jewelers. 

Goodwin  Manufacturing. 

Goph  &Co. 

Goph  Aibitz  Designs. 

Samuel  Gordon  Jewelers  &  Diamond. 

Gottlieb  &  Sons.  Inc. 

Gould's  Diamonds  &  Jewelry. 

Goukfs  Diamonds  &  Jewelry. 

Grader  Jewelers. 

Maurice  B.  Graubart  &  Sons,  Jewelers. 

John  Gravano  &  Co. 

Grebitus  &  Sons  Jewelers. 

Grebitus  &  Sons  Jewelers. 

Lux  Bond  &  Green. 

Greenfield  Jewelers. 

H.L  Gross  &  Bros. 

Gale  Grossman. 

Diamonds  in  the  Grove. 

Grunos  of  RocMord. 

H&H  Design. 

H.  &  H.  Jewels,  Inc. 

A.H.  Hadley  &  Co. 

A.H.  Hadley  &  Co. 

Haimoff  &  Haimoft. 

Hale's. 

Halina  Fuchs. 

Mary  Haitom  Jeweler. 

Hamilton  Jewelers. 

Hammorxl's. 

Harxte  Jewelers. 

Hank  &  Co. 

Hansen  Designs. 

Hardy's  Diamorxls. 

Harold's  Jewelry  Inc. 

Harokj's  Jewelry  Inc. 

Hartmann  Jewelers. 

B.  Sanfiekj,  Inc. 

Hauser  &  Miller  Company. 

Hauser's  Jewelers. 

Armetrout-Hawken. 

David  Hayman  Jewelers. 

Hebblethwaite. 

Jandina  Heer. 

Elleard  B.  Heffem,  Inc. 

ENeard  B.  Heffem,  Inc. 

Heier  Resources. 

Heller  Antiques  Ltd. 

Henn's  Jewelry  Co. 

G.B.  Heron. 

Herrud  Jewelers. 


Abbreviation 


Herteen 

Heyman  

Higgins 

Hill 

HoWer 

Holland's .... 

Hollis 

Hdlis 

Hollis 

Hoover 

Horwitz 

Houck-s 

Houston  

Houston  

Houston  

Howard's 

Huffords  

Hunter 

Hunters  

Hunter's  

Hurst  

Illumina  

Indigo 

Indort  

Inlow  

Inter  Gold 

Inf  I.  Soc.  App.  ... 

Ists  

Itelman 

J.  Dery  

Jacart 

Jain 

JAS 

Jeannle's  

Jewel  Box  

Jeweler  

Jewelers  

Jewelers.  Inc 

Jeweler's  Bench 
Jeweler's  Bench 
Jewelry  Designer 

Jewels 

JIC  

Joaillier  

Johnson  Matthey 

Johnson  

Joliff  

Jolly's 

Jones  

Jones  

Jones ,. 

Jordan 

Josephson  

Jostens  

JRB 

Juniker , 

JVC 

Kaiser  

Kam  , 

Kamen  , 

Kaplan  

Karat  GoW  

Karat  

Karat  Patch 

Karen's  

Kazto  

Keepsake  

Keith  

Kelley 

Kelley 

Kelrick 

KeWck 


No. 


508 
397 
621 

11 

40 
607 
531 
467 
532 
479 
100 
319 

65 
266 
164 
357 
588 

93 
441 

98 
763 
387 

31 
167 
490 
693 
791 
406 
277 
237 
162 
683 
375 
390 
474 
198 

62 
646 
742 
769 
770 
505 
758 

24 
396 
220 
678 
249 

81 

75 
569 
631 
579 
493 
632 
121 
433 
495 
338 
407 
643 
183 
170 
208 
731 
592 

74 
5 
428 
429 
587 
796 


Commenter 


Herteen  &  Stocker. 

Oscar  Heyman  &  Brott>ers,  Inc. 

Higgins  Jewelers. 

Hill  Jewelers. 

Mark  Holder  Jeweler. 

Holland's. 

Hollis  &  Company  Jewelers. 

Hollis  &  Company  Jewelers. 

Hollis  &  Company  Jewelers. 

Hoover  &  Strong. 

Horwitz  Jewelers. 

Houck's  Jewelry. 

Houston  GokJ  Excfiange. 

Houston  Jewelers. 

Houston  Jewelry. 

Howard's  Mfg.  Jewelers. 

Huffords  Jewelry,  Inc. 

Johannes  Hunter  Jewelers. 

Hunters  Jewelers  Ltd. 

Hunter's  Jewelers  Ltd. 

Berviryn  Jewelers,  Inc. 

Illumina  Gallery. 

Indigo  Gallery. 

Peter  Indorf  Jewelers. 

Intow  Designs  Jewelers. 

Inter  Gold  (India)  Limited. 

Intematk>nal  Society  of  Appraisers. 

Isis  Jewelers  Inc. 

Herco. 

J.  Dery  Jewelers. 

Jacart  GokJ  Exchange. 

Inter  Gold  (India)  Limited. 

JAS  Jewelers,  Inc. 

Jeannie's  Jewelry  &  Design. 

The  Jewel  Box. 

Jeweler  to  ttie  Trade,  Inc. 

Jewelers  Workshop. 

Jewelers  of  America,  Inc. 

Jeweler's  Bench. 

Jeweler's  Bench. 

Jewelry  Designer. 

Jewels  Salon  &  Boutk)ue. 

Jewelry  lnformatk>n  Center. 

Fred  Joaillier,  Inc. 

Johnson  Matthey. 

Johnson  Gems. 

The  National  Association  of  Jewelry  Appraisers. 

Jolly's  Jewelers  and  Silversmiths. 

Jones  &  Jones  Jewelers. 

Jones  &  Jones  Jewelers. 

Indigo  Gallery. 

Facets. 

C.I.  Josephson  Jewelers. 

Jostens. 

Jeweler's  Resource  Bureau. 

Juniker  Jewelry  Co. 

JVC  Ferrara  Co.,  Inc. 

Johann  Kaiser. 

Wayne  Kam  Goklsmith. 

Robert  C.  Kamen. 

Lazare  Kaplan. 

Karat  Gold  Comer. 

Karat  GoM  Jewelers. 

Karat  Patch  Jewelry,  Inc. 

Karen's  Jewelers. 

Kazto. 

JC  Keepsake,  Inc. 

Keith,  Inc. 

ixeiiey  Jcwciers. 

Kelley  Jewelers. 

Finger  Mate,  Inc. 

Finger  Mate,  Inc. 
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Abbreviation 


Kendall  .... 

Kendhck  .. 

Kendnck  ... 

Ke»T , 

Keystone  .. 

Khamis 

Kigar „. 

Kngagate 

Kirk  

Kizer  „. 

Ktocka 

Klecka 

KIma 

KnigMs 

*^ —   J  -  - 
ivnowies  ... 

KoNer's  .... 

KoMceters  . 

Kolman  .... 

Kratnentz  . 

Krenikow  .. 

Kreuter 

Kheger 

Knegef  — 

Kuhn  

La  Prad  .... 

Lacert 

Lacher 

L«cy     • 

Lambert  ... 

Landau  

Leach 


LeitzeTs 

Leon's 

Levin 

Levy 

Levy  

LietMrtaib  

Ljska  

Living  Stones 

Lone  Star 

Long 

Lofd  

Lowe's 


M  &  M 

M  &  J  

MJ.  Reed 

MJ 

MAB 

Magnon  ............ 

Mandarin 

Mangan  

Mangan  

Mark  Diamonds 

Maribdes  

Mwla 

Marshalls  

Marshall's  

Mart  


Marvin 


Mwvin.... 
Marvin  .... 
Maslan  ... 
Master  .... 
Master  .... 
Masters  .. 
Masters  .. 
Mathews 


No. 


800 
294 


591 
143 
213 

27 
333 

28 
415 

10 
485 
120 
365 
422 
344 
340 
440 
798 
719 
489 
309 
776 
444 
341 
755 
409 
735 
399 

61 
650 

45 
238 
124 

29 
457 
262 
253 
733 
778 

55 
373 
314 
466 
150 
475 
714 
302 
622 
716 
620 

25 

51 

52 
637 
286 
780 
155 
247 
246 
417 

99 
605 
657 
478 
452 
9 
465 
106 
157 
649 
281 


Commenter 


Kendall  Gemotogical  ServKes,  Inc. 

Merkiey  Kerxlhck. 

MerWey  Kendhck. 

Ken-  Jewelry  Division. 

Keystone  Findings,  Inc. 

Khamis  Fine  Jewelers. 

Keppie  Kiger. 

Kingsgate  Diamorxls,  Inc. 

Kirk  Jewelers. 

Kizer  Cummings  Jewelers. 

Paul  Klecka. 

Paul  Klecka. 

Tyler  Klima. 

Norm  Knights. 

Knowles. 

Kohler's  Fine  Jewelry. 

Kokkelers. 

Kolman  Jewelers. 

Krementz  &  Co. 

Intematiooal  Cotored  Qemstone  Associatkm. 

Jack  Kreuter  Jewelers. 

l-lar^  0.  Kneger. 

Hans  D.  Krieger. 

Kuhn,  Inc. 

Robert  E.  La  Prad. 

William  H.  Lacert. 

J.B.  Lacher,  Inc. 

Lacy  &  Co. 

Bruce  Lambert. 

J.  Larxjau,  Inc. 

Leach  &  Gamer. 

Leber  Limited. 

Lertzel's  Jewelry. 

Leon's  Jewelers. 

Jack  A.  Levin. 

uwy  JUW1UUI9. 

Levy  Jewelers. 

Liet)er1arto,  Inc. 

David  W.  Liska  Co. 

Living  Stones  Enterpnses. 

Lone  Star  Gokj  Exchange. 

Long  Jewelers. 

Lord  of  tt>e  Rings. 

Love's. 

Luxor  Jewelers,  Inc. 

M  &  M  Jewelry  Repair. 

M  &  J  Jewelry. 

M.J.  Reed  Jewelers. 

M.J.  Jewellers  Ltd. 

MAB  Jewelers. 

Magrxxi  Jewelers. 

Marxlarin  Gems. 

Mangan  Jewelers. 

Mangan  Jewelers. 

Mark  Mk:tiael  Designs,  Inc. 

Mark  Diamorxls  Jewelers. 

Markxles  Jewelers. 

Gregg  Maria  Co. 

Marshalls  of  Milford,  Jewelers. 

Marshall's. 

Cal.  Jewelry  Mart 

AJ.  M«tin. 

Marvin  &  Sons. 

Marvin  &  Sons. 

Marvin  &  Sons. 

Marvin  &  Sons. 

Rehard  Maslan  &  Company. 

Master  Goldsmiths. 

Master  Goklsmith  Collection. 

Cokx  Masters. 

Masters. 

C.  Mathews  Design. 


APPENDIX— List  of  Commenters  and  Abbreviations— Continued 


Abbreviaton 


Mathews  

Matlwk  

Mayfieid's .... 

McArthur 

McFadden  .„ 

McKay  

McKeller 

McMullen  .... 
Measetk^ue  . 
Mednikow  ... 
Megginson  .. 
Meggirrson  .. 

MKhaeis  "!!!! 
MichaeTs  ..... 
MKhaei's  ..... 

Mike 

Miriam 

Mithril 

MJSA  ._ 

Modem 

MoeHer 
Molbefg's  .... 

Molina 

Montanari ..... 
Montgomery 

Moore's 

Moose 

Moretti's 

Morgan's 

Morrissey  .... 

Moses 

Moses „... 

Mossner 

Moyer  . 

Moyer 

MSK „. 

MuihoHen  

Mullen 

Muller 

MWM  

Mystik  

Nakamura  ...; 

Nathan 

Nature's  10  _ 
Nature's  10  .. 
Nature's  10  .. 
Nature's  10  .. 
Nature's  10  .. 
Nature's  10  .. 
Nature's  10  .. 
Nature's  10  .. 
Nature's  10  .. 

Nazarian  

Neiman  

Neiman  

Nelson  

Nengelcen  ... 

New  York 

Newton  

NKhoNs „. 

Nordstrom 

Norris 

Northem 

Novell 

Novell 

Novell 

Numis  

OGL 

Old  World  .... 

owe 

Olson  


No. 


779 

734 

'754 

617 

168 

401 

618 

139 

362 

296 

790 

787 

130 

601 

573 

136 

700 

768 

692 

799 

538 

670 

633 

533 

642 

342 

689 

757 

576 

623 

269 

647 

446 

240 

619 

145 

323 

135 

57 

352 

450 

697 

313 

553 

506 

565 

595 

594 

567 

566 

563 

564 

562 

603 

22 

775 

395 

590 

406 

547 

736 

666 

54 

91 

181 

180 

182 

197 

691 

18 

112 

706 


Commenter 


C.  Mathews  Oesign. 

Penny  Matlick  Fine  Jewelry  Company. 

MayfiekfsCo. 

McArthur  Jewelers. 

William  F.  McFadden.  Inc.     , 

Bruce  McKay. 

Aay  McKeller. 

J.  McMullen  Jewelry. 

Measelk)ue  Jewels. 

Mednikow. 

Megginson  Fme  Jewelers. 

Megginson  Rne  Jewelers. 

Mel's  Diamond  House. 

Mk^haeis  Jewelers. 

Michael's  Jewelers. 

nritcnsGi  s  wOwoiors. 

Mike  Hullingsurt 

Miriam  Butz  &  Brown  Jewelers. 

Mithril,  Ltd.  Jewelers. 

Manufacturing  Jewelers  &  Silversmiths  of  Amenca. 

Modem  Diamorxj  Jewelry. 

M.I  .  MOOiKfr  vOWOior. 

Moft)erg's,  Inc. 

Molina. 

Montanari. 

Ned  V.  Morrtgontery. 

Mooro  s  vOwoiors. 

Frank  L  Moose  Jevtreler,  Inc. 

Moretti's  Fme  Jewelry. 

Morgan's  Jewelers. 

Morrissey  Rne  Jewelry. 

MOS6S  jowolors. 

MOSGS  «iOWOlGfS. 

Mossr>er. 

Moyer  Jewelers,  Inc.' 

Moyer  &  Co. 

MSK  Designs. 

Mulhollen  Jewelry  Design. 

Mullen  Bros.  Jewelers. 

Muller  Jewelers. 

MWM  GoWsmithing. 

Mystik  Jewellery. 

Jerry  M.  Nakamura  &  Sons. 

Nathan  Design. 

Nature's  10  Jewelers. 

Nature's  10  Jewelers. 

Nature's  10  Jewelers. 

Nature's  10  Jewelers. 

Nature's  10  Jewelers. 

Nature's  10  Jewelers. 

Nature's  1 0  Jewelers. 

Nature's  1 0  Jewelers. 

Nature's  1 0  Jewelers. 

R.S.  Nazarian  Jewelry  Manufacturing. 

Neiman  Jewelers. 

Neiman  Marcus. 

Ken  Nelson. 

Niessing. 

New  York  Jewelers  and  Cotaterai  Ca 

Newton  Industries,  Inc. 

Paradise  Jewelry. 

Nordstrom. 

Norris  Jewelers,  Inc. 

Northem  Light  Gems. 

Novell  Enterprises,  Inc. 

Novell  Enterprises,  Inc. 

Novell  Enterprises,  Inc. 

Numis  Intematkxial,  Inc. 

Ohn  Gemotogcal  Laboratory,  Inc. 

OU  Work)  Jewelers. 

owe  Work)  Jewelers. 

Cymttia  Olson  Jewelry. 
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Abbreviation 


Omega 

Opulence 

OfIA 

Orange  Blossom  ... 

Orin „. 

Orlando 

Osibye  

OsUing  

OWJ 

Pace 

Pace  .... 

Pacific 

PadiNa 

Palmieri 

Palo  Alto 

Panther 

Paradise 

Paiadise  

Pafker  

Pailcer 

Paiker _ 

Pasdera  , 

Patlon 

Patlons  . .. 

Pattons  

Pavtotzky  

Pearlman's 

Pegasus ................. 

PeJay 

Pejois 

Perret _...... 

Peters  

PGI  

PGI  

PGI  

PGI  

nil  iMi  II 

mmp 

Philljppus  

PtuUippvs  , 

Pitcher „„.,. 

Plante  

Platinum  Unlimited 

Platinum  Plus 

Pkjmb  

Plumb 

Potichke 

Prospector  

Prospector  

ProVockative  

Purvis , 

Quality  

Quinn's  

Rafinity , 

Raskin 

RawKngs  

RayrTKXxJ  

Refined  

Retractal  

•^oiSiriQ  •.*»•••••■•■■•■••. 

Republic 

Restifo's 

Restifo's 

Reuschleiz 

Reznikov 

Richards  . 

Rictuutrs  . 

Rivdan  .... 

Robann's 

Robbins  .. 

Robbins  .. 

Robins  .... 

Robinson 


No. 


306 
268 
348 
189 
534 
146 
366 
640 
359 
141 
425 
327 
191 
772 
196 
500 
749 
702 

50 
738 
737 

37 
481 
419 
418 
766 
498 
554 
154 
381 

71 
701 
272 
718 
378 
391 
464 
175 
615 
212 
350 
583 
636 
524 
431 
430 
712 
713 
223 
267 
472 
555 
384 
527 
732 

59 

41 
694 
421 
667 
152 
487 

94 

78 
602 
115 
496 
186 
376 
125 
169 
499 


Commenter 
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Omega  Ciisting  Corporation. 

Opulence. 

ORA  Designers.  '^ 

Orange  Btossom  Jewelers. 

Orin  Jewelers,  Inc. 

Joseph  C.  Orlando,  Inc. 

Ostt>ye  &  Anderson  Ultrablue  Mfg. 

Ostling  &  Brooks.  Ltd. 

OWJ 

Pace  Jewelers,  Inc. 

Pace. 

Pacific  Gemotogical  Laboratory,  Inc. 

Padilta  Jewelers. 

DA  Palmieri  Co.,  Irx:. 

Diamonds  of  Pato  Alto. 

Platinum  Panther. 

Paradise. 

Paradise  Associates. 

Curt  Parker,  Inc. 

Curt  Parker,  Inc. 

Curt  Parker,  Inc. 

Pasdera  Custom  Jewelers. 

R&l  Pattoa 

Pattons. 

Pattons. 

George  L.  Pavtotzky  &  Son,  Inc. 

Pearlman's. 

Pegasus  Jewelry. 

PeJay  Creations  Ltd. 

P^is,  inc. 

Etienr>e  PerreL 

Handy  &  Harman. 

Platinum  Guikl  International  USA  Jewelry  Inc. 

Platinum  Guild  International  USA  Jewelry,  Inc. 

Platinum  Guild  International  USA  Jewelry  Inc. 

Platinum  GuiW  Inn.  USA  Jewelry  Inc. 

Phillip  Original  Jewelry. 

Phillippus. 

Ptiillippvs  &  Co.  Inc. 

Pitetwr  Jewelry  Company. 

Plante  Jewelers. 

Platinum  Unlimited  Inc. 

Platinum  Rus  Jewelry,  Inc. 

Plumb  Gold  Ltd. 

Plumb  GoU  Ltd. 

Linda  Potk:hke  Jewelry  Design. 

The  Prospector,  Inc. 

The  Prospector,  Inc. 

ProVockative  Gems,  Inc. 

Purvis  Jewelers. 

Quality  Casting  IrK. 

Quirvi's  Gokismith. 

Ralinity. 

Kemp  Metal  Products,  Inc. 

Rawlings  Jewelry. 

Raymond  Lee  Jewelers. 

Refir)ed  Designs. 

Refractal  Design,  Inc. 

Raising  lnterrurtk>nai  Inc. 

Republic  Metals  Corporatkxi. 

Restifo's  Jewelry  Laboratory. 

Restifo's  Jewelry  Laborakxy. 

C.F.  Reuschleiz,  Inc. 

Reznikov's. 

Anne  Rchard  Designs. 

Richard's  Jewelry. 

Sarxly  Rirdon  Peweters. 

Robann's  Jewelers. 

Bemie  Rotibins. 

Bemie  Robbins  Fine  Jewelry. 

Robtns  Jewelers. 

Bamett  Robinson,  Ina 


Abbreviatkm 


RonI  

Root 

Root 

Roth  

Royal  

Royal  

Royston  

Rubel  „ 

Rudolf  

Rummele's 

Rutledge  

RV  Coin  

Sadovsky  

Sammartino  .... 

Sammor , 

Samuel  , 

San  Diego 

Sandberg  

Sandberg 

Sawyer 

Saxon  „ 

Schalla 

Schechter  

Scheherazade  . 

Schmidt 

Schmitt 

Schoenke  

Schoenke  

Schwanke 

Schwartz 

SchwarzschikJ .. 

Servis 

Servis 

Servis 

Sheftall 

Shelton  

Shersher 

Shersher 

Shitxjski  ..._ 

Siegel 

SIGI  

Signatures  

Silver 

Silver  House  .... 

Silvergate 

Sipe  

Sipe  „ 

Sipe  

Sissy's  

Srtes „.. 

Skipped  ...„ 

Skomaroske 

Smith  

Smith  &  BeviH  .. 

Smith  

Smyth  

Snyider „... 

Snyder  , 

Solomons 

Solover  „.. 

Sordo 

Southeast  Gem 
Spirer-Somes  .... 

SJsirit  

Spreckman  

SL  Clair 

Stadtteim's 

Stanley 

Starfire 

Stepan-HUI  .:. 

Steven's 

Stuller  


No. 


178 
360 
414 
465 
107 
307 
750 
484 
806 
123 
747 
166 
480 
546 
349 
612 
132 
228 
411 
23 
626 
209 
451 
427 
251 
142 
300 
604 
64 
709 
764 
16 
282 
326 
140 
518 
374 
1 
598 
315 
454 
321 
276 
330 
794 
21 
20 
19 
559 
434 
540 
575 
762 
324 
42 
111 
773 
86 
405 
367 
447 
745 
15 
655 
105 
202 
426 
239 
488 
740 
345 
630 


Commenter 


Roni  Jewel 

C.  Kirk  Root  Designs. 

C.  Kirk  Root  Designs. 

Karen  Roth. 

Royal  Jewelers,  Inc. 

Royal  Jewelry  Mfg.  Inc. 

Royston  Jewels. 

Fredric  H.  Rubel. 

OE  Design. 

Rummele's  JeweTers. 

Neil  Rutledge  &  Co. 

RV  Coin  &  Jewelry  Exchange. 

Mark  Sadovsky  Jeweler. 

Diamonds  by  Sammartino  Sisters,  Inc. 

Sammor. 

Samuel  Jewels,  Inc. 

Manufacturing  Jew«lers  of  San  Diego. 

Sandt)erg  &  Sikorski. 

Sandberg  &  Sikorski  Corporatk)n. 

George  Sawyer  Design. 

Saxon. 

Schalla  Jeweler. 

Honora  Industries,  Inc. 

Scheherazade. 

R.J.  Schmidt. 

Adam  SchmItt 

Platinum  Jewelers. 

Platinum  Jewelers. 

Schwanke-Kasten  Jewelers. 

Charles  Schwartz. 

SchwarzschikJ  Jewelers. 

Servis  and  Taykx  Jewellers. 

Servis  &  Taybr  Jewellers. 

Servis  &  Tayk>r  Jewellers. 

The  Sheftall  Co.. 

Shelton  Jewelers,  Ltd. 

Casting  Platina  Services. 

Casting  PUttma  Services. 

Shiboski. 

OlGQGt  Jowctors. 

SKal  Design. 

Signatures. 

Michael  Jewelers. 

Silver  House  &  Co.  Intematk>nal,  Inc. 

Silvergate  Farms. 

tJ*w>  oip6  tJowoiors. 

J.C.  Sipe  Jewelers. 

J.C.  Sipe  Jewelers. 

Sissy's  Log  Cabin. 

Sites  Jewelers. 

Skipped  number. 

JoAnn  Skomaroske. 

Winston  Studk)  &  imports. 

Smith  &  Bevill  Jewelers,  Inc. 

Rotwrt  Smith  Jeweler,  Inc. 

Alt)ert  S.  Smyth  Company,  Inc. 

Snyder  Jewelers. 

Wixon  Jewelers. 

Sotomons  Jewelers. 

Sotover  Jewelers  Inc. 

Olivia  Sordo. 

Southeast  Gemok>gical  Laboratory. 

Spirer-Somes  Jewelers. 

Spirit  of  the  Earth. 

Hy  Spreckman  &  Sons,  Inc. 

SL  Clair  Jewelers. 

Stadheim's. 

Stanley  Jewelers  Gemotogist,  ln& 

Starfire  Gems. 

Stepan-Hill  Jewelry  Designers. 

HaroU  Steven's  Jewelers.  Inc. 

StuHer. 
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Abbreviation 


SturgiH 

Sturttan 

SuHivan 

Sunburst  

SuTKXtast — 

Sunshine 

Sutter's  

Swanson  

Synwnetiy  ......... 

TaNmon's 

Talner  

Tanner 

1 8vof  niov  •••••••»•• 

Taykx 

Teny  

Thomas  Joaeph 
TiRany 

•nga ~ 

TIGA 

T OOOCK  ...«■••■•••••• 

I  Owy  9    ••■•«••••••■••> 

Toenniges „ 

Tomptdns  _ 

I  ^raVviB  ••••••■■•••■•■> 

TQ .- 

Tiadrtionai . 

"Tripp  

Tripton  

Tuigeon  

Turi  

Tyrony 

Underwoocf  s 

Urxlerwootf  s . 

Unique  


Ujplon  — . «..„ 

Ufban  ................ 

Valerrte  

Ventro  

Vitage  Qoidsmith 

Village 

Vincent 

Vista's 

Vulcan's 

Wachler  

Wachler  

Wachler  _.., 

Walters  

Walzet 

Wwd 

Wwner 

Watkins 

Watkins 

Wayne  

Wayne  


White  

Whitney  Boin 


WWams 
Williams 


Wimbeny 

WWK 


WO«8  

Worthnglon 


No. 


67 
278 
703 
801 
704 
803 
783 
420 
684 
172 
254 
258 
448 
192 
781 
2 
279 
320 
761 

66 
412 
645 
648 
190 
346 
284 
400 
526 
138 
368 
609 
446 
356 
244 
477 
227 
402 
432 
574 
771 
625 
804 
520 
389 

53 
265 
7 
363 
8 
410 
200 
685 
522 
628 
616 
688 

76 
331 
351 
744 
748 
187 

77 
242 
304 
570 
225 
318 
662 
261 
507 
503 


Commenter 


P.R.  SturgiH. 

Sturtian  Jewelers. 

Artcarved  Bridal  Jewelry. 

Suna  Bros.,  Inc. 

Sunburst  Jewelers. 

Suncoast  Gem. 

Shrarld  Sunshine. 

Sutter's. 

Swanson  Jewelers,  Inc. 

Howard  H.  Sweet  &  Son. 

Symmetry  Jewelers. 

Tallnran's  Diamondland. 

Leonard  Talner  Jewelers,  Irw. 

O.C.  Tanner. 

Tavemier  Enterprises. 

Grady  G.  Taylor  Jewelry,  Inc. 

Terry  &  Bess. 

Thomas  Joseph  &  Sons. 

Tiflany  &  Co. 

Tiga,  Inc. 

TIGA  Inc. 

Myron  Toback.  Inc. 

Tot)y's  Gems  &  Treasures. 

Toenniges  Jewelers,  Inc. 

Tompkins,  Inc. 

Towne  Jewelers. 

TQ  Diamonds. 

Traditional  Jewelers. 

Tnpp  Jewelry  &  Sculpture. 

Tripton  Fine  Jewelry,  Inc. 

Turgeon  Raine  Jewellers.  Inc. 

Charles  Turi  Jewelry  Co. 

Tyrony  Jewelers. 

Undetwood's  Fine  Jewelers. 

Underwood's  Fine  Jewelers. 

Unique  Designs. 

Unsigned  Letter. 

Bill  Upton. 

Urt>an  Jewelers. 

Valente  Jewelers. 

Donakk}  4  Hetdi  Ventro. 

The  Village  Goklsmith.  Inc. 

Village  Coin  Shop,  Inc. 

S.  Vincent  Jeweler,  Irw. 

Vista's  Fine  Jewelry. 

Vuk:an's  Forge. 

David  Wachler  &  Sons  Jewellers. 

David  Wachler  &  Sons  Jewellers. 

DavKj  Wachler  &  Sons  Jewellers. 

Walters  &  Hogsett. 

Cherryll  Walzel  Collections. 

KrinkJe  Horn. 

Warner  Co.  Jewelers. 

John  Watkins. 

John  Watkins. 

Wayne  Jewelers  &  Silversmittis,  Inc. 

Wayne  Jewelers  &  Silversmiths,  Inc. 

Westphal  Jewelers. 

Jeffrey  H.  White. 

Whitney  Boin  Studm. 

The  Whitney  Way. 

Williams  Jewelers. 

WiHiams  Distinctive  Gems. 

Wiikiwdaie  Studio 

Wilson  Fine  Jewelers. 

Michael  Wilson. 

Wilson  Dtamorxls. 

Wimberly  Jewelers. 

Wirx;  Creations. 

Winward  Corporatkm. 

Fran  Wolls. 

Will  Worthington  Jewelers. 
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Afabreviatnn 

Wright  

Wrighfs 

Wyman  ^..„, 

Yanke  , 

York  

Zane  „ 

Zerbe 

Zimmer  

Zoltan 


No. 


259 
69 
358 
717 
756 
542 
293 
230 
134 


Commenter 


Wright  &  Lato.  Inc. 
Wrighfs  Jowoiors. 
Wyman  Jeweters.  Inc. 
Yanke  Designs. 
Christine  Yortc 
Zane  Design. 
Zerbe  Jewelers  Inc.    . 
Zimmer  Brothers. 
Zottan  Davkl. 


[FR  Doc.  97-«942  Filed  4-7-97;  8:45  am] 

BKiJNQCOOE  67Sfr-01-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  30 

Foreign  Futurea  and  Option 
Tranaacttona 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTKM:  Order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC"),  subject  lo  the  conditions 
specified  below,  is: 

granting  an  exemption  to  designated 
members  of  the  MEFF  Sociedad  Ractora  de 
Productos  Financieros  Derivados  de  Renta 
Variable  (the  "Exchange"  or  "MEFF  Renta 
Variable")  of  Spain  from  the  application  of 
certain  of  tlie  Commission's  foreign  futures 
and  option  rules  based  on  substituted 
compliance  with  certain  comparable 
regulatory  and  self-regulatory  requirements 
of  a  foreign  regulatory  authority. 

This  Order  is  issued  pursuant  to 
Commission  rule  30.10, 17  CFR  30.10, 
which  allows  certain  persons  to  petition 
the  Commission  for  exemption  from  the 
application  of  certain  of  the  rules  set 
forth  in  Part  30,  and  authorizes  the 
Commission  to  grant  such  petition  if  the 
exemption  is  not  otherwise  contrary  to 
the  public  interest  or  to  the  purposes  of 
the  provisions  bom  which  exemption  is 
sought. 

EFFECTIVE  DATE:  May  8.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
C.  Kang,  Esq.,  or  Robert  H.  Rosenfeld, 
Esq.,  Division  of  Trading  and  Markets, 
Commodity  Futures  Trading  ' 

Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  N.W.,  Washington, 
D.C.  20581.  Telephone:  (202)  418-5430. 
SUPPl^iENTARY  INFORMATION:  On  July 
23,  1987,  the  Commission  adopted  final 
rules  governing  the  domestic  offer  and 
sale  of  conunodity  futiues  and  option 
contracts  traded  on  or  subject  to  the 
rules  of  a  foreign  board  of  trade.  52  FR 


28980  (August  5, 1987).  These  rules, 
which  are  codified  in  Part  30  of  the 
Commission's  regulations,  17  CFR  Part 
30,  generally  extend  the  Commission's 
existing  customer  protection  regulations 
for  products  ofiiered  or  sold  on  contract 
markets  in  the  United  States  to  foreign 
futures  and  option  products  ■  sold  to 
United  States  customers  by  imposing 
requirements  with  respect  to 
registration,  disclosure,  capital 
adequacy,  protection  of  customer  funds, 
recordkeeping  and  repeating,  sales 
practice  and  compliance  procedures 
that  are  generally  comparable  to  those 
applicable  to  wholly  domestic 
transactions. 

In  formulating  a  regulatory  program  to 
govern  the  offer  and  sale  of  foreign 
futjires  and  option  products  to  United 
States  customers,  the  Commission, 
among  other  things,  considers  the 
potential  extraterritorial  impftct  of  such 
a  program  and  the  desirability  of 
avoiding  duplicative  regulation  of  firms 
engaged  in  international  business.  Based 
upon  these  considerations,  the 
Commission,  as  set  forth  in  Commission 
rule  30.10,  determined  to  permit 
persons  located  outside  the  United 
States  and  subject  to  a  comparable 
regulatory  structure  in  the  jiuisdiction 
in  which  they  are  located  to  seek  an 
exemption  from  certain  of  the 
requirements  imposed  by  the  Part  30  . 
rules  based  upon  substituted 
compliance  with  the  comparable 
regulatory  requirements  imposed  by  the 
forei^  jurisdiction. 

In  issuing  orders  under  rule  30.10,  the 
Commission  evaluates  whether  the 
particular  foreign  regulatory  program 
provides  a  basis  for  permitting 


■  Commission  rule  30.1(a),  17  CFR  30.1(a),  defioes 
the  term  "foreign  futures"  as  "any  contract  for  the 
purchase  or  sale  of  any  commodity  for  future 
delivery  made,  or  to  be  made,  on  or  subject  to  the 
rules  of  any  foreign  board  of  trade." 

Commission  rule  30.1(b),  17  CFR  30.1(b),  defines 
the  term  "foreign  option"  as  "anv  transaction  or 
agreement  which  is  or  is  held  out  to  be  of  the 
character  of,  or  is  commonly  known  to  the  trade  as, 
an  "option,"  "privilege."  "indemnity,"  "bid," 
"offer,"  "put,"  "call,"  "advance  guaranty,"  or 
"decline  guaranty,"  made  on  or  subfect  to  the  rules 
of  any  foreign  board  of  trade." 


substituted  compliance  for  purposes  of 
exemptive  relief  pursuant  to 
Commission  rule  30.10.  The  specific 
elements  examined  are  set  forth  in 
Appendix  A  to  Part  30,  "Interpretative 
Statement  With  Respect  to  the 
Commission's  Exemptive  Authority 
Under  Section  30.10  of  Its  Rules" 
("Appendix  A").  17  CFR  Part  30, 
Appendix  A.  These  elements  include: 
(1)  Registration,  authorization  or  other 
form  of  licensing,  fitness  review  or 
qualification  of  persons  (both 
individuals  and  firms)  thrruigh  which 
customer  orders  are  solicited  and 
accepted;  (2)  minimiun  financial 
requirements  for  those  persons  who 
accept  customer  funds;  (3)  protection  of 
customer  funds  from  misapplication;  (4) 
minimum  sales  practice  standards, 
including  the  disclosure  of  the  risks  of 
futures  transactions;  (5)  recordkeeping 
and  reporting  requirements;  (6) 
procedures  to  audit  for  compliance 
with,  and  to  take  action  against  those 
persons  who  violate,  the  requirements 
of  the  program;  and  (7)  the  existence  of 
appropriate  information-sharing 
arrangements.  The  Commission  may 
apply  additional  conditions  to  ensure 
that  broken  licensed  imder  other 
regulatory  regimes  are  not  permitted  to 
solicit  U.S.  customers  while  effectively 
evading  U.S.  requirements,  such  as 
those  relative  to  statutory 
disqualification. 

Moreover,  the  Commission 
specifically  stated  in  adopting  rule 
30.10  that  no  exemption  based  on 
substituted  compliance  of  a  general 
nature  would  be  granted  unless  the 
persons  to  whom  the  exemption  is  to  be 
applied:  (1)  Consent  to  jurisdiction  in 
the  United  States  and  designate  an  agent 
for  service  of  process  in  the  United 
States  with  respect  to  transactions 
subject  to  Part  30  by  filing  a  copy  of  the 
relevant  agency  agreement  with  the 
National  Futures  Association  ("NFA"); 
(2)  agree  to  make  their  books  and 
records  available  in  the  United  States  to 
Commission  and  E)epartment  of  Justice 
representatives;  and  (3)  notify  NFA  of 
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the  commencement  or  termination  of 
business  in  the  United  States.^ 

By  letter  dated  July  28.  1995.'  the 
Exchange  requested  that  the 
Commission  exempt  under  Commission 
rule  30.10  certain  members  of  the 
Exchange  from  compliance  with  Part 
30's  registration  and  other  requirements 
with  respect  to  brokerage  activities 
undertaken  on  behalf  of  customers  in 
the  United  States  involving  futures 
products  and  options  thereon 
authorized  for  sale  to  U.S.  customers. 
Currently,  such  products  are  the  IBEX- 
35  Plus  futiuBS  contracts  and  options 
thereon  *  traded  on  or  subject  to  the 
rules  of  MEFF  Renta  Variable.' 
ORDER:  The  Conunission  is  hereby 
issuing  the  following  order. 

ORDER  UNDER  CFTC  RULE  30.10 
EXEMPTING  DESIGNATED  MEMBERS  OF 
THE  MEFF  RENTA  VARIABLE  FROM  THE 
APPUCATION  OF  CERTAIN  OF  THE 
FOREIGN  FUTURES  AND  OPTION  RULES 
THE  LATER  OF  THIRTY  DAYS  AFTER 
PUBUCATION  OF  THE  ORDER  HERgN  IN 
THE  FEDERAL  REGISTER  OR  AFTER  THE 
FILING  OF  RELEVANT  CONSENTS  BY 
MEMBERS  OF  THE  EXCHANGE  AND 
EXCHANGE  UNDER  THE  TERMS  AND 
CONDITIONS  OF  THIS  ORDER. 

The  Commission  has  reviewed  the 
information  and  representations 
contained  in,  among  other  things,  the 
following  submissions: 


>S2  FR  28960.  28981  and  29002. 

>  Lener  dated  July  9.  199S  from  }o«e  Masn. 
Diractor  Gaoeral  and  aE.O..  MEFF  RanU  Variable, 
to  |hm  C  Kang.  CFTC  Oiviaioa  of  Trading  and 


'On  August  8.  1994  the  CommiMion'i  Office  of 
the  General  Counael  authorized  the  offer  and  sale 
in  the  United  Suies  of  the  MEFF  Renta  Variable 
•lock  index  futures  on  the  IBEX-3S.  By  letter  dated 
December  4.  1996.  the  Exchange  notified  |be 
Commission  s  Office  of  the  General  Counsel  of 
certain  modifications  to  the  terms  and  conditions  of 
the  IBEX-35  contract,  which  has  been  renamed  the 
IBEX-35  Plus  (replacing  the  IBEX-3S). 

'The  Part  30  rules  apply  solely  with  respect  to 
toreign  futures  and  foreign  options,  which  are 
defined  by  reference  to  the  term  "foreign  board  of 
trade."  S«e  note  1  above.  For  purposes  of  this 
Order,  the  term  "foreign  board  of  tr«de"  shall  mean 
any  board  of  trade,  exchange  or  market  located 
outside  the  United  States,  its  territories  or 
possessions,  whether  incorporated  or 
unincorporated,  where  foreign  futures  or  foreign 
options  transactions  are  entered  into.  Commission 
rule  1  3(ss).  17  CF.R.  1.3(ss).  Thus,  contracts  that 
are  traded  on  a  market  that  has  been  designated  as 
a  contract  market  pursuant  to  section  5a  of  the 
Commodity  Exchange  Act  (CEA)  are  not  within  the 
scope  of  this  Order. 

This  order  granting  examptive  relief  does  not 
authorize  the  offer  or  sale  of  any  contract  beyond 
the  scope  of  the  Part  30  rules  or  otherwise 
incimsistent  with  the  CEA.  Thus,  for  example,  the 
grant  of  rule  30.10  relief  does  not  authorize  MEFF 
Renta  Variable  members  to  offer  or  sell  to  U.S. 
customers  any  options  on  any  individual  securities 
or  any  options  directly  on  the  IBEX-3S  Plus  Index 
which  are  traded  on  the  Exchange.  Nor  does  this 
relief  authorize  the  offer  and  sale  of  any  stock  index 
ptmiBct  which  has  not  been  the  subject  of  a 
Cmnmissinii  staff  no-action  latter. 


— Petition  dated  July  28,  1995; 

— Letter  dated  November  26.  1996  and 
attachments  from  Jose  Massa,  Director 
General  and  C.E.O..  MEFF  Renta  Variable 
("MEFF  Renta  Variable,  November  26. 
1996")  which  specifically  incorporates  by 
refsrence  the  foUo%ving  material  previously 
submitted  in  connection  with  the 
application  of  MEFF  Renta  Fija  for  rule 
30.10  relief  and  confirming  that  any 
representations  or  undertakings  made  in 
those  documents  will  apply  equally  to 
MEFF  Renta  Variable: 

— PetiUon  dated  May  14, 1993  from  MEFF 
Renta  Fi)a; 

—The  Spanish  Securities  Market  Act  24/ 
1988: 

— Royal  Decree  1814  Governing  Official 
Futtu«8  and  Options  Markets: 

—Royal  Decree  629/1993  of  May  3,  1993 
"Concerning  the  Regulations  Governing 
Participtation  in  the  Stock  Markets  and 
Obligatory  Registers  of  Transactions;" 

— MEFF  Renta  Variable  Articles  of 
Association  (1992); 

—MEFF  RenU  Variable  Rules  and 
Regulations: 

—Letters  dated  October  1.  8.  and  15, 1993; 
December  23,  1993;  August  26.  1994; 
December  20.  1994;  and  January  31,  1995, 
from  Philip  McBride  Johnson,  Skadden, 
Arps,  Slate,  Meagher  ft  Flom,  coimsel  for 
the  Exchange; 

— Letters  dated  May  19, 1994  and  September 
28,  1994  from  the  Comision  Nacional  del 
Mercado  de  Valores  ("CNMV");  and 

—Letter  dated  January  12, 1995  from  MEFF 
Renta  Fija. 
The  above  letter  dated  November  26, 1996 

further  confirmed  the  accuracy  and 

application  ot  statements  concerning 

exchange  operations  and  regulation  made  in 

the  Division's  Memorandum  dated  April  24. 

1995  regarding  MEFF  RenU  Fija's  rule  30.10 

application  to  MEFF  Renta  Variable,  and 

specifically  undertook  certain  undertakings 

with  re8p>ect  to  information  sharing. 

— Letter  dated  February  29, 1996  and 
attachments,  &t>m  the  Comision  Nacional 
del  Mert:ado  de  Valores  ("CNMV,  February 
29. 1996"),  specifically  confirming  the 
continued  applicability  of  all 
representations  previously  made  by  the 
CNMV  to  the  Division  in  connection  with 
the  application  of  MEFF  Renta  Fija  for  rule 
30.10  relief  to  the  application  of  MEFF 
Renta  Variable. 

Based  upon  its  review  of  the  above 
supporting  materials  as  set  forth  in  the 
Division's  memorandum  dated  March 
24, 1997,  the  Division's  memorandiun 
dated  April  24, 1995  in  connection  with 
MEFF  Renta  Fija  which,  subject  to 
certain  clarifications  submitted  by 
MEFF  Renta  Variable  and  the  CNMV, 
continues  to  accurately  describe  the 
operation  of  and  regulatory  structure 
applicable  to  MEFF  Renta  Variable,'  and 
subject  to  the  conditions  set  forth  below, 
the  Commission  has  determined  to  issue 
this  Order  which  will  become  effective 


*See  kKFF  RsiMa  Variable.  November  26, 1996. 
and  CNMV,  Fafarnary  29, 1998. 


the  later  of  thirty  days  after  publication 
of  this  Order  in  the  Federal  Register  or 
the  filing  of  consents  by  members  of  the 
Exchange  and  the  Exchange  to  the  terms 
and  conditions  of  the  Order  herein. 

Subject  to  the  conditions  set  forth 
below,  the  Commission  concludes  that 
the  standards  for  relief  set  forth  in 
Commission  rule  30.10  and,  in 
particular.  Appendix  A  thereof,  have 
generally  been  satisfied  and  that 
compliance  with  the  SMA,  R.D.  1814, 
R.D.  629  and  MEFF  Renta  Variable  and 
CNMV  rules  may  be  substituted  for 
compliance  with  certain  sections  of  the 
Act  as  more  particularly  set  forth  herein. 
By  this  Order,  the  Commission  hereby 
exempts,  subject  to  specified  conditions, 
those  firms  identified  to  the 
Commission  as  eligible  for  the  rule 
30.10  relief  granted  herein  firom 
registration  with  the  Commission  based 
upon  substituted  compliance  by  such 
firms  with  the  applicable  statutes  and 
relevant  Exchange  and  other  rules  in 
effect  in  Spain. 

This  determination  to  permit 
substituted  compliance  is  based  on, 
among  other  things,  the  Commission's 
finding  that  the  regulatory  scheme 
governing  the  persons  trading  on  the 
Exchange  who  would  be  exempted 
hereiuider  provides: 

(1)  A  system  of  qualification  or  licensing  of 
firms  and  persons  who  deal  in  transactions 
subject  to  regulation  under  Part  30  that 
includes,  for  example,  criteria  and 
procedures  for  granting,  monitoring, 
suspending  and  revoking  licenses,  and 
provisions  for  requiring  and  obtaining  access 
to  information  about  licensees; 

(2)  Financial  requirements  for  licensees: 

(3)  A  system  for  the  protection  of  customer 
funds  that  applies  to  all  customers  and  which 
requires  the  separate  accounting  for  such 
fluids,  augmented  by  funds  designed  to 
compensate  customers  who  have  suffered  a 
loss  as  a  result  of  fraud  or  insolvency  or  other 
failure  of  an  Exchange  member, 

(4)  Recordkeeping  and  reporting 
requirements  f>ertaining  to  financial  and 
trade  information  including,  without 
limitation,  order  tickets,  trade  confirmations, 
ciutomer  account  statements,  customers' 
deposit  records,  and  accoimting  records  for 
customer  and  proprietary  trades; 

(5)  Sales  practice  standards  for  Ucensees 
which  include,  for  example,  required 
disclosures  to  prospective  customers  and 
prohibitions  on  (a)  certain  representations, 
(b)  conflicts  of  interest,  and  (c)  improper 
trading  activities; 

(6)  Procedures  to  audit  for  compliance 
with,  and  to  retlress  violations  of,  tnutomer 
protection  and  sales  practice  requirements 
including,  without  limitation,  a  surveillance 
program  and  the  existence  of  broad  powers 
to  conduct  investigations  and  to  impose 
sanctions:  and 

(7)  Mechanisms  for  sharing  information 
between  the  ExtJiange  and  th*  C^AffV  and 
the  Commlanoaoa  an  "aa  needad"  basis 
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including,  without  limitation,  confirmation 
data,  data  necessary  to  trace  funds,  fxisitioh 
data,  data  on  firms'  standing  to  do  business 
and  financial  (x>ndition,  and  mnrhanigina  for 
cooperating  with  the  Commission  in 
inquiries,  cx)mpliance  matters,  investigations 
and  enforcement  proceedings.^ 

This  Order  does  not  provide  an 
exemption  from  any  provision  of  the 
Act  or  regulations  thereimder  not 
specified  herein,  for  example,  without 
limitation,  the  antifraud  provision  in 
Commission  rule  30.9, 17  CFR  30.9,  or 
the  disclosure  provisions  of 
Commission  niles  1.55,  30.6.  and  33.7. 
17  CFR  1.55.  30.6  and  33.7,  including 
the  requirements  of  rule  1.55(f),  30.6(e), 
and  33.7(f).8  Moreover,  the  relief  granted 
is  limited  to  brokerage  activities 
imdertaken  on  behalf  of  customers  in 
the  United  States  with  respect  to 
transactions  on  or  subject  to  the  rules  of 
MEFF  Renta  Variable,  and  which  U.S. 
customers  may  trade. 

The  relief  does  not  extend  to  rules  or 
regulations  relating  to  trading,  directly 
or  indirectly,  on  United  States 
exchanges.  For  example,  such  a  firm 
trading  in  United  States  markets  for  its 
own  account  would  be  subject  to  the 
Commission's  large  trader  reporting 
requirements.  See,  e.g.,  17  CFR  Part  18. 
Similarly,  if  such  a  firm  were  carrying 
a  position  on  a  United  States  exchange 
on  behalf  of  foreign  clients,  it  would  be 
subject  to  the  reporting  requirements 
applicable  to  foreign  brokers.  See.  e.g., 
17  CFR  Parts  17  and  21.  The  relief 
herein  does  not  apply  to  firms  that 
solicit  United  States  customers  for 
transactions  on  United  States  markets. 

The  eligibility  of  any  firm  to  seek  rule 
30.10  relief  under  this  exemptive  Order 
is  sal^ect  to  the  following  conditions: 

(1)  The  regulatory  or  self-regulatory 
organization  responsible  for  monitoring  the 
compliance  of  such  firm  with  the  regulatory 
requirements  described  in  the  rule  30.10 
petition  must  represent  in  writing  to  the 
CFTC  that: 

(a)  Each  firm  for  which  relief  is  sought  ia 
registered,  licensed  or  authorized,  as 
appropriate,  and  is  otherwise  in  good 
standing  under  the  standards  in  place  in 


''The  Exchange  and  its  regulator,  CNMV,  liave 
provided  assurances  to  the  Commission,  subject  to 
certain  agreed  upon  principles,  regarding  the 
availability  of  iiifonnation  refevant  to  Part  30  on  an 
"as  needed"  basis.  See  MEFF  Renta  Variable. 
November  26, 1996;  CNMV.  February  29. 1996.  and 
letter  May  19. 1994  {am  Eudald  Canadell.  CNMV. 
to  Andrea  M.  Corcoran.  CFTC  (confinning  that 
infoanation  may  t>e  shared  between  the  CFTC  and 
the  CNMV  pursuant  Us  the  Memorandum  of 
Understanding  on  Mutual  Assistance  and  Exchange 
of  Information  of  Octobei  1992). 

■  These  rules  essentially  prtnride  that  delivecy  of 
a  mandated  risk  disclosure  statement  does  not 
eliminate  any  obligation  under  the  Act  to  disclose 
all  nutadal  infermation  to  existing  or  prospective 
ctistomers  even  if  the  information  is  not  specifically 
required  by  the  applicable  risk  disclosure  rule. 


Spain;  such  firm  is  engaged  in  business  with 
customers  located  in  Spain  as  well  as  in  the 
United  States:  and,  such  firm  would  not  be 
statutorily  disqualified  from  registration 
imder  section  8a(2)  of  the  CEA,  7  U.S.C. 
12(a)(2); 

(b)  It  will  monitor  firms  to  which  reUef  is 
granted  for  compliance  with  the  regulatory 
requirements  for  which  substituted 
compliance  is  accepted  and  will  promptly 
notify  the  Commission  o(  NFA  of  any  change 
in  status  of  a  firm  which  would  affect  its 
continued  eiigibihty  for  the  exemption 
granted  hereimder,  including  tlie  termination 
of  its  activities  in  the  United  States; 

(c)  All  transactions  on  the  Exchange  with 
respect  to  customers  resident  in  the  United 
States  will  be  made  on  or  subject  to  the  rules 
of  the  Exchange  and  the  Coimnission  will 
receive  prompt  notice  of  all  material  changes 
to  MEFF  Renta  Variable  rules,  the  SMA  and 
other  laws  relevant  to  futures  and  options 
(e.^..  Royal  Decree  1814  and  Royal  Decree 
829); 

(d)  Customers  resident  in  the  United  States 
will  be  provided  no  less  stringent  regulatory 
protection  than  Spanish  customers  imder  all 
relevant  provisions  of  Spanish  law;  and 

(e)  It  will  cooperate  with  the  Commiasion 
with  respect  to  any  inquiries  txinceniiiig  any 
activity  subject  to  regulation  under  the  Part 
30  rules,  including  sharing  the  information 
specified  in  Appendix  A  to  the  Part  30  rules 
on  an  "as  needed"  basis  in  atxordance  with 
the  agreed  information  sharing  arrangement 
and  will  use  its  t>est  efforts  to  notify  the 
Commission  if  it  becomes  aware  of  any 
information  which  in  its  judgment  affects  the 
financial  or  operational  viahiUty  of  a 
Spanish-domiciled  firm  doing  basiaess  in  the 
United  States  imder  the  exemption  granted 
by  this  Order. 

(2)  Each  firm  seeking  rule  30.10  relief 
hereunder  must  apply  in  writing 
whereby  it: 

(a)  Consents  to  jiuisdiction  in  the  United 
States  imder  the  Act  and  files  a  vaUd  and 
binding  appointment  of  an  agent  in  the 
United  States  for  service  of  process  in 
accordant^  with  the  requirements  set  forth  in 
Commission  rule  30.5, 17  CFR  30.5; 

(b)  Acknowledges  that  it  can  be  required  by 
the  Ex(±ange  to  provide  the  Exchange 
immediate  access  to  its  books  and  records 
related  to  transactions  under  Part  30  required 
to  be  maintained  under  the  appUcable  laws 
and  Exchange  rules  in  effiacn  in  Spain  and 
that  the  Exchange  «iriil  ceoper^e  in  providing 
access  to  such  books  and  records  to  the 
Commission  in  accordance  with  the  agreed 
upon  information  sharing  arrangement; 

(c)  Represents  that  m>  principal,  and  no 
employoe  who  solicits  or  accepts  ortiers  from 
United  States  customers,  would  be 
disqualified  frt>m  directly  applying  to  do 
business  in  the  United  States  under  section 
8a(2)  of  the  CEA,  7  USC  12a(2).  and  consents 
to  notify  the  Commission  promptly  of  any 
change  in  that  representation  based  on  a 
change  in  control  as  generally  defined  in 
Commission  rule  3.32, 17  CFR  3.32; 

(d)  Consents  that  all  futures  or  options 
transactions  for  customers  located  in  the 
United  Statas  will  be  undertaken  from  a 
locatitm  in  Spain  (except  as  otherwise 


permitted  by  the  Commission)  solely  ¥rith 
respect  to  transactions  on  or  subject  to  the 
rules  of  MEFF  Renta  Variable,  and  which 
U.S.  customers  may  trade; 

(e)(1)  If  a  Clearing  Memberof  the  Exchai^ 
which  carries  the  accounts  of  customers 
located  in  the  United  States:  agrees  to 
maintain  funds  equivalent  to  the  aggregate 
"secured  amount"  (described  in  Commission 
rule  1.3(rr),  17  CFR  1.3(rr)),  for  all  United 
States  (nutomers  in  a  separate  account  as  set 
forth  in  Commission  rule  30.7, 17  CFR  30.7. 
and  to  treat  those  funds  in  the  manner 
described  by  that  rule; 

(e)(2)  If  a  Non-Cleering  Member  of  the 
Exchange:  agrees  to  comply  with  relevaitf 
Spanish  laws  and  Exchange  rules  prohibiting 
them  frt>m  accepting  or  otherwise  HanHlinp 
customer  funds; 

(f)  Agrees  to  provide  customers  with 
account  statements  on  at  least  a  monthly 
basis; 

(g)  Discloses  the  identity  of  each  aubsidiaiy 
or  affiliate  domiciled  in  the  United  States 
with  a  related  business  [e.g.,  banks  and 
broker/dealer  affiliates)  and  provides  a  brief 
description  of  such  subsidiary's  or  affiliate's 
principal  business  in  the  United  States; 

(h)(1)  Consents  to  participate  in  any  NFA 
arbitration  program  which  offiars  a  procedure 
for  resolving  (nistraner  disputes  on  the  papers 
where  suck  disputes  involve  representations 
or  activities  with  respect  to  trannafti^mf 
under  Part  30,  and  consents  to  notify 
customers  resident  in  the  United  States  of  the 
availability  of  such  a  prognm:  PrcMded, 
however,  that  the  firm  may  requira  its 
customers  resident  in  the  United  Statea  to 
execute  the  consent  attached  hereto  as 
Exhibit  A  c»nceming  the  exhaustion  of 
certain  mediation  procedures  made  available 
by  the  Exchange  prior  to  bringing  an  NFA 
aitHtraticm  proceeding;  and  Provided  further 
that  the  firm  must  undertake  to  provide  the 
customer  with  information  concerning  how 
to  (x>mmence  such  prxx:edures  pursuant  to 
the  consent  attached  hereto  as  Exhibit  A; 

(h)(2)  Provided,  /lowever,  that  until  the 
Exchange  adopts  a  procedtne  for  an  "on  the 
pepras"  hearing  appUcable  to  all  Exchange 
arbitrations,  consrats  to  iK>tify  such 
(nistomers  that  if  they  elect  Exchange 
arbitration,  they  or  their  agent  cxnild  be 
required  to  appear  personally  at  a  hearing, 
and  if  the  customer  elects  NFA  arbitration, 
consents  to  paiticdpate  in  such  proceeding 
even  in  circumstances  where  the  disputa 
arises  primarily  out  of  delivery,  clearing, 
settlement  or  floor  practices; 

(i)  Undertakes  to  comply  with  the 
applicable  provisions  of  Spanish  law  and 
Exchange  aiid  CNMV  rules  which  form  the 
basis  upon  which  this  exemption  from 
certain  provisions  of  the  Act  is  granted;  and 

(j)  Agrees  to  provide  to  any  U.S.  customera 
either  the  generic  risk  disclosure  statement 
approved  by  the  Commission  under  ruie 
1.55(c)  or.  if  a  generic  statement  is  not  used,* 
in  the  ahemative  the  risk  disdomire 


*  All  firms  operating  under  rule  30. 10  relief  nay    , 
dect  to  provide  the  generic  risk  disclosure 
statement  approved  by  the  CFTC  in  1994.  in  lieu 
of  separately  providing  the  disclosure  statements 
requiredby  CFTC  rales  1.S5.  33.7,  190  10(c)  and  the 
special  disclosures  reqtiired  for  margining  of  option 
premiums.  See  59  FR  34376  (July  5. 1904). 
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statements  mandated  by  Commission  rules 
30.6(a)  [i.e..  1.55(a))  and  33.7  (see  nile 
30.6(d)).  Commission  rule  190.10  (c)(2)  and 
applicable  Conunission  orders,  as 
appropriate.  ■<> 

Upon  filing  of  the  notice  required 
under  paragraph  (l)(b)  as  to  any  such 
firm,  the  rule  30.10  relief  granted  by  this 
Oder  may  be  suspended  immediately 
as  to  that  firm.  That  suspension  will 
remain  in  effect  pending  further  notice 
by  the  Commission,  or  the 
Commission's  designee,  to  the  firm  and 
the  Exchange  and/or  any  applicable 
regulatory  or  self-regulatory 
organization. 

Any  material  changes  or  omissions  in 
the  facts  and  circumstances  pursuant  to 
which  this  Order  is  granted  might 
require  the  Commission  to  reconsider  its 
finding  that  the  standards  for  issuance 
of  an  order  under  Commission  rule 
30.10,  including  Appendix  A  of  rule 
30.10,  have  generally  been  satisfied. 

Further,  if  experience  demonstrates 
that  the  continued  effectiveness  of  this 
Order  in  general,  or  with  respect  to  a 
particular  firm  or  product,  would  be 
contrary  to  public  policy  or  the  public 
interest,  or  that  the  systems  in  place  for 
the  exchange  of  information  or  other 
circumstances  do  not  warrant 
continuation  of  the  exemptive  relief 
granted  herein,  the  Commission  may 
condition,  modify,  suspend,  terminate, 
withhold  as  to  a  specific  firm  or 
product,  or  otherwise  restrict  the 
exemptive  relief  granted  in  this  Order, 
as  appropriate,  on  its  own  motion.  If 
necessary,  provisions  will  be  made  for 
servicing  existing  client  positions. 

Lkt  of  Subjects  in  17  CFR  Part  30 

Commodity  futures.  Commodity 
options,  Foreign  futtires  and  options. 

Accordingly,  17  CFR  part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTIONS  TRANSACTIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Aathority:  Sees.  2(a)(1)(A).  4,  4c,  and  8a  of 

the  Commodity  Exchange  Act,  7  U.S.C  2, 6. 
6c,  and  12a. 

2.  Appendix  C  to  part  30  is  amended 
by  adding  the  following  entry  to  read  as 
follows: 

Appendix  C — Foreign  Petitioners 
Granted  Relief  From  the  Application  of 
Certain  of  the  Part  30  Rules  Pumiant  to 
S  30.10 


'•See.  e.«..  CFTC  Advijory  No.  90-1  11987-1990 
'Tnnsfar  Binderl  Comm.  Fut  L  Rap.  (CCH)  1 24.597 
(dtactoaars  ftatement  related  to  tii«  dafanwl 
t  of  opbon  pramiuins). 


Firms  designated  by  the  MEFF  Sociedad 
Rectora  de  Productos  Financieros  Derivados 
de  Renta  Variable  ("MEFF  RenU  Variable.") 

FR  date  and  citation: , 

1997, FR . 

Issued  in  Washington,  D.C  on  April  1, 
1997. 

Jean  A.  Webb. 
Secretary  to  the  Commission. 

Exhibit  A — Form  ef  Consent  to 
Undertake  Nfediation  Prior  to  NFA 
Arbitration 

In  the  event  that  a  dispute  arises  between 
you  [name  of  customer  resident  in  the  United 
States)  and  (name  of  MEFF  RenU  Variable 
member  firm)  with  respect  to  transactions 
subject  to  Part  30  of  the  Commodity  Futures 
Trading  Commission's  rules,  various  fonmis 
may  be  available  for  resolving  the  dispute, 
including  courts  of  competent  jurisdiction  in 
the  United  States  and  Spain  and  arbitration 
programs  made  available  both  in  the  United 
States  and  Spain. 

In  the  event  you  Mrish  to  initiate  an 
arbitration  proceeding  against  this  firm  to 
resolve  such  dispute  under  the  applicable 
rules  of  the  National  Futures  Association 
("NFA")  in  the  United  States,  you  hereby 
consent  that  you  will  first  commence 
mediation  in  accordance  with  such 
procedures  as  may  be  made  available  by  the 
MEFF  Sociedad  Rectora  de  Productos 
Financiertis  Derivados  de  Renta  Variable 
("MEFF  Renta  Variable"  or  "Exchange"), 
information  on  which  is  provided  to  you 
herewith.  The  outcome  of  such  MEFF  Renta 
Variable  mediation  is  nonbinding.  You  may 
subsequently  accept  this  resolution,  or  you 
may  proceed  either  to  binding  arbitration 
imder  the  rules  of  the  MEFF  Renta  Variable 
or  to  binding  arbitration  in  the  United  States 
imder  the  rules  of  NFA.  If  you  accept  the 
mediated  resolution  or  elect  to  proceed  to 
arbitration,  or  to  any  other  form  of  binding 
resolution  under  the  rules  of  the  Exchange, 
you  will  be  precluded  horn  subsequently 
initiating  an  arbitration  proceeding  at  NFA. 

You  may  initiate  an  NFA  arbitration 
proceeding  upon  receipt  of  dociunentation 
from  MEFF  RenU  Variable: 

(1)  Evidencing  completion  of  the  mediation 
process  and  reminding  you  of  your  right  of 
access  to  NFA's  arbitration  proceeding;  or 

(2)  Representing  that  more  than  nine 
months  have  elapsed  since  you  commenced 
the  mediation  prtx:ess  and  that  such  process 
is  not  yet  complete  and  reminding  you  of 
your  right  of  access  to  NFA's  aifoitiation 
proceeding. 

The  documenUtion  referred  to  above  must 
be  presented  to  NFA  at  the  time  you  initiate 
the  NFA  arbitration  proceeding.  NFA  will 
exercise  iU  discretion  not  to  accept  your 
demand  for  arbitration  absent  such 
documentation. 

By  signing  this  consent  you  are  not 
waiving  any  other  right  to  any  other  legal 
remedies  available  under  the  law. 

Customer 

Date 

[FR  Doc.  97-8872  Filed  4-7-97;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFR  Part  232 

[Release  Nos.  33-7411;  34-38465;  35- 
26699;  39-2351;  IC-22S95] 

RIN  3235-AQ96 

Adoption  Of  Updated  EI3GAR  RIer 
Manual;  Correction  and  Further  Delay 
Of  Implementation 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule;  correction  and 

further  delay  of  implementation. 

summary:  The  Commission  is 
postponing  the  implementation  of  an 
updated  edition  of  the  EDGAR  Filer 
Manual  which  was  published  in  the 
Federal  Register  on  February  27,  1997 
(62  FR  8877)  and  March  24,  1997  (62  FR 
13820)  in  order  to  resolve  technical 
issues,  resulting  &om  a  power  outage, 
that  delayed  system  implementation 
from  March  24,  1997  to  April  14,  1997 
and  is  correcting  a  typographical  error 
in  an  instruction  to  the  amendatory 
language  for  §  232.301. 
DATES:  The  correction  to  §  232.301  is 
effective  March  10, 1997.  The 
implementation  of  the  new  edition  of 
the  EDGAR  Filer  Manual  is  delayed 
until  April  14,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
In  the  Office  of  Information  Technology, 
David  T.  Copenhafer  at  (202)  942-8800; 
for  questions  concerning  investment 
company  filings,  Ruth  Armfield 
Sanders,  Senior  Coimsel,  Division  of 
Investment  Management,  at  (202)  942- 
0591;  and  for  questions  with  respect  to 
documents  subject  to  review  by  the 
Division  of  Corporation  Finance, 
Margaret  R.  Black  at  (202)  942-2940. 
SUPPI.EMENTARY  INFORMATION:  On 
February  21, 1997,  the  Commission 
announced  the  adoption  of  an  updated 
EDGAR  Filer  Manual  ("Filer  Manual"), 
which  sets  forth  the  technical  formatting 
requirements  governing  the  preparation 
and  submission  of  electronic  filings 
through  the  Electronic  Data  Gathering, 
Analysis,  and  Retrieval  ("EDGAR") 
system.!  Compliance  with  the 
provisions  of  the  Filer  Manual  is 
required  in  order  to.assiue  the  timely 


*  The  Filer  Manual  originally  was  adopted  on 
April  1.  1993,  and  became  effective  on  April  26, 
1993.  Release  No.  33-6986  (April  1.  1993)  [58  FR 
18638).  The  most  recent  update  to  the  Filer  Manual 
was  adopted  in  Release  No.  33-7394  (February  21. 
1997)  (62  FR  8877],  and  became  effecUve  on  March 
10. 1997.  On  March  19,  1997,  the  Coouniasion 
issued  a  release  correcting  and  delaying  the 
implementation  of  the  EDGAR  Filer  Manual.  See 
Release  No.  33-7405  (March  19, 1997)  62  FR  13*20 
(March  24, 1997). 
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acceptance  and  processing  of  filings 
made  in  electronic  format.  Filers  shoidd 
consult  the  Filer  Manual  in  conjunction 
with  the  Commission's  rules  governing 
mandated  electronic  filing  when 
preparing  docvunents  for  electronic 
submission.  2 

A  power  outage  that  occurred  at  4:30 
a.m.  on  March  21. 1997  prevented 
system  implementation  on  March  24, 
1997.  The  (Dommisaion,  therefore,  is 
postponing  the  implementation  of  the 
Filer  Manual  from  March  24, 1997  to 
April  14, 1997. 

An  incorrect  page  reference  in  the 
March  24th  issue  is  being  corrected  for 
§232.301. 

Need  fior  Correction 

As  published,  the  correction  to  the 
final  regulations  contains  an  error 
which  may  prove  to  be  misleading  and 
is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  March 
24. 1997  of  the  final  regulations,  which 
were  the  subject  of  FR  Doc.  No.  97- 
7340,  is  corrected  as  follows: 

S  232.301    [Cerracted] 

On  page  13821,  second  column,  in  the 
amendatory  instruction  to  §  232.301, 
first  line,  page  "8876"  is  corrected  to 
read  "8878". 

Dated:  April  2. 1997. 
Margaret  H.  McFarUwl, 

Deputy  Secretary. 

[FR  Doa  97-«874  Filed  4-7-97;  8:45  am] 

aauNQ  cooe  wio-oi-m 


'  See  Releaaa  Nos.  33-6977<FefanMry  23, 1993) 
[58  FR  14628),  IC-19284  (February  23.  1993)  (58  FR 
14848),  35-25746  (Fahruary  23. 1993)  (58  FR 
14999).  and  33-6980  (February  23.  1993)  (58  FR 
15009)  for  a  comprehensive  treatment  of  the  rulea 
adopted  by  the  Commission  governing  mandated 
electronic  filing.  See  also  Release  No.  33-7122 
(December  19, 1994)  (59  FR  67752).  in  which  the 
Commission  made  the  EDGAR  rules  final  and 
applicable  to  all  domeetic  registrants  and  adopted 
minor  awmnrtments  to  the  EDGAR  rules:  Release 
No.  33-7394,  in  which  the  Commission  adopted  the 
moat  reeeot  update  to  the  Filer  Manual;  and  Release 
No.  33-7369  (December  5,  1996)  (61  FR  65440).  in 
which  the  Commission  proposed  additional  minor 
tarhniml  amendments  to  the  EDGAR  rules. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  SacTBlary 

32  CFR  Part  216 
{DoO  Directive  1322.13) 
RiN0790-AQ42 

Mlttary  Recruiting  and  Reserve  Officer 
Training  Corps  Program  Access  to 
Institutions  of  Higher  Education 

AGENCY:  Office  of  the  Secretary. 
Department  of  Defense. 
ACTION:  Interim  rule. 

SUMMARY:  The  Department  of  Defense 
adopts  this  interim  rule  to  implement 
the  National  Defense  Authorization  Act 
of  1995.  National  Defense  Authorization 
Act  for  Fiscal  Year  1996,  and  the 
Omnibus  Consolidated  Appropriations 
Act,  1997  which  state  that  no  fimds 
available  under  appropriations  acts  for 
any  fiscal  jrear  for  the  Departments  of 
Defense,  Transportation  (with  respect  to 
recruiting).  Labor,  Hacdth  and  Human 
Services,  Education,  and  Related 
Agencies  may  be  provided  by  contract 
or  grant  (including  a  grant  of  fimds  to 
be  avail^le  for  student  aid)  to  a  covered 
school  that  has  a  policy  or  practice 
(regardless  of  when  implemented)  that 
either  prohibits,  or  in  eBect  prevents, 
the  Secretary  of  Defense  fixim  obtaining, 
for  military  recruiting  purposes,  entry  to 
campuses,  access  to  students  on 
campuses,  access  to  directory 
information  on  students  or  that  has  an 
anti-ROTC  policy.  The  rule  implements 
the  law.  The  Department  invites  the 
public  to  comment  on  this  interim  rule. 
It  will  consider  these  comments  in 
issuing  the  final  rule. 
DATES:  This  interim  nde  is  efEactive 
March  29, 1997.  Comments  must  be 
received  by  July  7, 1997. 
ADDRESSES:  Forward  comments  to  the 
Director  for  Accession  Policy,  Office  of 
the  Assistant  Secretary  of  Defense  for 
Force  Management  Policy,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 
FOR  FURTHB«  MFORMATXM  CONTACT: 
William  J.  Carr,  (703)  697-8444. 
SUPPLaCNTARY  MFORMATKM:  The 
Secretary  is  interested  in  establishing 
soimd  procedures  to  implement  current 
statutes,  while  keeping  the  regulatory 
burden  to  the  minimum  necessary  to 
carry  out  the  congressional  intent 

To  that  end,  the  Department 
developed  this  rule  in  consultation  with 
other  Federal  agencies,  including  the 
Departments  of  Education,  Labor, 
Transportation,  and  Health  and  Human 
Services.  Informal  discussions  were 
held  with  a  variety  of  education 
associations,  and  advocates  of 


institutions  of  higher  education.  This 
rule  incorporates  many  of  the  comments 
and  suggestions  offered  by  those 
organizations  and  entities.  Agencies 
affected  by  this  rule  will  continue  to 
coordinate  as  they  implement  its 
provisions. 

The  part  defines  the  criteria  for 
determining  whether  an  institution  of 
higher  education  has  a  policy  or 
practice  prohibiting  or  preventing  the 
Secretary  of  Defense  from  maintflining, 
establishing,  or  efgcienUy  operating  a 
Senior  ROTC  unit;  or  iias  a  policy  of 
den3ring  military  recruiting  personnel 
entry  to  campuses,  access  to  students  on 
campuses,  or  accees  to  directory 
information  on  students.  Current 
statutes  establish  that  institutions  of 
higher  education  having  such  policies 
or  practices  are  ineligible  for  certain 
Federal  funding.  The  statutes  are  the 
National  Defense  Authorization  Act  of 
1995, 10  U.S.C.  983,  and  the  Omnibus 
Consolidated  Appropriations  Act,  1997. 

The  determination  of  the  ability  to 
'efficienUy'  operate  an  ROTC  unit 
generally  refers  to  an  expectation  that 
the  ROTC  Department  would  be  treated 
on  a  par  writh  other  academic 
departments;  as  such,  it  would  not  be 
singled  out  fur  actions  that  woidd 
unreesonably  impede  access  to  students 
(and  vice  versa)  or  unreasonably  restrict 
its  operations. 

The  part  also  defines  the  procedures 
that  would  be  followed  in  evaluating 
recommendations  for  such  a 
determination.  When  a  component  of 
the  Department  of  Defense  (DoD 
component)  believes  that  policies  or 
practices  of  an  institution  of  higher 
education  might  require  such  a 
determination,  that  component  is 
required  to  confirm  the  institution's 
policy  in  consultation  with  the 
institution.  If  that  exchange  suggests 
that  the  policy  or  practice  would  trigger 
a  denial  of  funding,  as  required  by  law, 
the  supporting  fects  would  be  forwarded 
through  E)epartment  of  Defense 
channels  to  the  decision  authority,  who 
is  the  Assistant  Secretary  of  Defense  for 
Force  Management  Policy  (ASIXFMP)). 

The  Department  has  provided 
definitions  to  which  it  especially  invites 
attention,  since  those  definitions  are 
intended  to  inform  the  reader  of  the 
specific  meaning  of  significant  wcHds 
tued  in  this  rule. 

More  specifically,  in  carrying  out 
their  customary  activities,  DoD 
components  must  identify  any 
institutions  of  higher  education  that,  by 
policy  or  practice,  deny  military 
recruiting  personnel  entry  to  the 
campus(es)  of  those  schools,  access  to 
their  students,  or  access  to  student 


16692  Federal  Register  /  Vol.  62,  No.  67  /  Tuesday.  April  8,  1997  /  Rules  and  Regulations 


directory  information.  When  repeated 
requests  to  schedule  recruiting  visits  or 
to  obtain  directory  information  are 
unsuccessful,  the  component  concerned 
must  seek  written  confirmation  of  the 
school's  present  policy  from  the  heed  of 
the  school  through  a  letter  of  inquiry.  If 
written  confirmation  cannot  be 
obtained,  oral  policy  statements  or 
attempts  to  obtain  such  statements  from 
an  appropriate  official  of  the  school 
shall  be  documented.  A  copy  of  the 
documentation  shall  be  provided  to  the 
covered  school,  whicfi  shall  be  informed 
of  its  opportimity  to  forward  clarifying 
comments  to  accompany  the  submission 
to  the  ASO(FMP],  and  shall  be  provided 
30  days  to  offer  such  clarifying 
comments. 

Similarly,  in  carrying  out  their   , 
customary  activities,  DoD  components 
must  identify  any  institutions  of  higher 
education  that,  by  policy  or  practice, 
deny  establishment,  maintenance,  or 
efficient  operation  of  a  unit  of  the 
Senior  ROTC;  or  deny  students 
{>ermission  to  participate,  or  effectively 
prevent  students  from  participating  in  a 
unit  of  the  Senior  ROTC  at  another 
institution  of  higher  education.  The  DoD 
component  concerned  must  seek  written 
confirmation  of  the  school's  policy  from 
the  head  of  the  school  through  a  letter 
of  inquiry.  If  written  confirmation 
cannot  be  obtained,  oral  policy 
statements  or  attempts  to  obtain  such 
statements  bom  an  appropriate  official 
of  the  school  shall  be  documented.  A 
copy  of  the  documentation  shall  be 
provided  to  the  covered  school,  which 
shall  be  informed  of  its  opportunify  to 
forward  clarifying  comments  to 
accompany  the  submission  to  the 
ASD(FMP],  and  shall  be  provided  30 
days  to  offer  such  clarifying  comments. 

The  recommendation  of  the  DoD 
component  then  must  be  reviewed  by 
the  Secretary  of  the  Military  Department 
concerned,  who  shall  evaluate 
responses  to  the  letter  of  inquiry,  and 
other  such  information  obtained  in 
accordance  with  this  part,  and  submit  to 
the  ASD(FMP)  the  names  and  addresses 
of  covered  schools  that  are  believed  to 
be  in  violation  of  current  law.  Full 
dociunentation  must  be  furnished  to  the 
ASD(FMP)  for  each  such  covered 
school,  including  the  school's  formal 
response  to  the  letter  of  inquiry, 
documentation  of  any  oral  response,  or 
evidence  showing  that  attempts  were 
made  to  obtain  either  written 
confirmation  or  an  oral  statement  of  the 
school's  policies. 

Following  any  determination  by  the 
ASD(FMP)  that  {>olicie8  or  practices  of 
an  institution  of  higher  education 
require  a  determination  of  ineligibilify 


for  certain  Federal  funding,  as  required 
by  law,  the  ASD(FMP)  would: 

•  Disseminate  to  Federal  entities 
etfiiected  by  the  decision,  including  the 
DoD  components  and  the  General 
Services  Administration  (GSA),  the 
names  of  the  affected  institutions.  The 
ASD(FMP)  also  would  notify  the 
Committee  on  Armed  Services  of  the 
Senate  and  the  Committee  on  National 
Security  of  the  House  of 
Representatives. 

•  Publish  in  the  Federal  Register 
each  such  determination,  and  publish  in 
the  Federal  Register  once  every  six 
months  a  list  of  all  institutions  currently 
determined  to  be  ineligible  for  contracts 
and  grants  by  reason  of  such 
determinations. 

•  Inform  the  affected  institution  that 
its  funding  eligibility  may  be  restored  if 
the  school  provides  sufficient  new 
information  that  the  basis  for  the 
determination  no  longer  exists. 

This  rule  contains  procedures  under 
which  funding  can  be  restored.  Not  later 
than  45  days  aher  receipt  of  a  school's 
request  to  restore  funding  eligibility,  the 
ASD(FMP)  must  determine  whether  the 
funding  status  of  the  covered  school 
should  be  changed,  and  notify  the 
applicable  school  of  such  a 
determination.  Concurrently,  entities  of 
the  Federal  governments  affected  by  the 
decision,  including  tha  DoD 
components  and  the  GSA,  would  be 
notified  of  the  change  in  funding  status. 

Other  Matters 

In  the  event  of  any  determination  of 
ineligibility  by  the  ASD  (FMP),  the 
Federal  agencies  affected  by  the 
decision  will  determine  what  funds 
provided  by  grant  or  contract  to  the 
covered  school  are  affected  and  take 
appropriate  action.  As  a  result  of  this 
division  of  responsibility  and  also  due 
to  the  large  number  of  Federal  agencies 
affected,  this  rule  does  not  detail  what 
funds  are  affected  by  any  determination 
of  ineligibUity. 

The  Department  of  Education  intends 
to  communicate  separately  regarding  the 
impact  on  programs  of  federal  student 
financial  assistance  under  Title  IV  of  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  However,  due  to 
present  confusion  over  the  language  in 
110  Stat.  3009  concerning  "(including  a 
grant  of  funds  to  be  available  for  student 
aid)",  the  Secretary  of  Education  has 
requested  that  DoD  include  in  this 
preamble  the  following  clarification: 
The  Secretary  of  Education  has 
determined  that  funds  under  the  Federal 
Fell  Grant  Program  (Title  IV,  Part  A. 
Subptart  1),  the  Federal  Family 
Education  Loan  Program  (Tide  IV.  Part 
B),  and  the  Federal  Direct  Student  Loan 


Program  (Title  IV.  Part  D)  are  not 
affected  because  funds  under  these 
programs  are  not  provided  by  grant  or 
contract  to  a  covered  school,  but  are 
funds  provided  to  the  student 
recipients.  The  impact  of  110  Stat.  3009 
on  funds  provided  imder  the  Federal 
Supplemental  Educational  Opportunity 
Grant  Program  (Title  IV,  Part  A,  Subpart 
3),  the  Federal  Work-Study  Program 
(Tide  IV,  Part  C),  and  the  Federal 
Perkins  Loan  Program  (Tide  IV,  Part  E) " 
(collectively  the  Campus-Based 
Programs)  is  still  under  review.  In  any 
event,  no  funds  under  the  Campus- 
Based  Programs  would  be  affected  prior 
to  July  1, 1997.  Campus-Based  awards 
prior  to  July  1, 1997  are  funded  from  the 
FY  1996  appropriation;  110  Stat.  3009 
affects  only  FY  1997  and  later  year 
appropriations.  In  light  of  the  July  1, 
1997  date  for  release  of  FY  1997 
Campus-Based  funds,  the  Secretary  of 
Education  will  separately  communicate 
as  soon  as  possible  on  whether  the 
Campus-based  programs  are  affected. 

lustification  for  an  Interim  Rule 

The  Omnibus  Consolidated 
Appropriations  Act,  1997  (Pub.  L.  104- 
208,  section  514)  requires  that  the 
statute  become  effective  not  later  than 
180  days  following  its  enactment.  The 
statute  also  calls  for  promulgation  of 
rules  consistent  with  this  effective  date. 
Because  final  rules  are  necessary  to 
implement  the  statute,  it  is 
impracticable  to  provide  for  public 
notice  and  comment  on  a  proposed  rule 
prior  to  this  statutory  deadline. 
Accordingly,  the  Department  issues  this 
interim  rule  and  invites  public 
comment.  Public  comments  must  be 
received  by  July  7, 1997.  The 
E)epartment  will  carefully  consider 
these  comments  in  issuing  a  final  nde. 

In  light  of  the  March  29,  1997 
statutory  effective  date,  the  30-day  delay 
of  the  effective  date  after  publication  of 
a  final  rule  under  the  Administrative 
Procedures  Act  is  hereby  waived. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  this 
interim  rule  is  a  significant  regulatory 
action  for  OMB  review. 

Public  Law  9&-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601] 

This  interim  rule  will  not  have  a 
significant  adverse  impact  on  a 
substantial  number  of  small  entities. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35] 

This  interim  rule  will  not  impose  any 
additional  reporting  or  record  keeping 
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requirements  under  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  32  CFR  Part  216 

Armed  forces;  Colleges  and 
universities. 

Accordingly,  32  CFR  part  216  is 
revised  to  read  as  follows: 

PART  216— MILITARY  RECRUITING 
AND  RESERVE  OFRCER  TRAINING 
CORPS  PROGRAM  ACCESS  TO 
INSTITUTIONS  OF  HIGHER 
EDUCATION 

Sec. 

216.1  Purpose. 

216.2  Applicability. 

216.3  Definitions. 

216.4  Policy. 

216.5  Responsibilities. 

216.6~  Infbnnation  requirements. 
Appendix  A  of  part  216 — ^ROTC  Sample 

Letter  of  Inquiry 
Appendix  B  of  part  216 — Military  Recruiting 

Sample  Letter  of  Inquiry 

Authority:  10  U.S.C  983. 

{216.1    Purpose. 
This  part: 

(a)  Implements  the  National  Defense 
Authorization  Act  of  1995  (108  Stat 
2663). 

(b)  Implements  10  U.S.C.  983.  and 

(c)  Implements  the  Omnibus 
Consolidated  Appropriations  Act.  1997 
(110  Stat.  3009). 

(d)  Updates  policy  and 
responsibilities  relating  to  the 
management  of  covered  schools  that 
have  a  policy  of  either  denying,  or 
efiiactively  preventing  military 
recruiting  personnel  entry  to  their 
campuses,  access  to  their  students,  or 
access  to  student  directory  information. 

(e)  Updates  policy  and 
responsibilities  relating  to  the 
management  of  covered  schools  that 
have  an  anti-ROTC  policy. 

f21&2    Applicability. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  the  Combatant 
Commands,  the  Defense  Agencies,  and 
the  DoD  Field  Activities  (hereafter 
referred  to  collectively  as  "the  DoD 
Components").  The  policies  herein  also 
affect  the  Departments  of 
Transportation,  Labor,  Health  and 
Human  Services,  Education,  and        , 
Related  Agencies.  The  term  "Military 
Services,"  as  used  herein,  refers  to  the 
Army,  the  Navy,  the  Marine  Corps,  the 
Air  Force,  and  the  Coast  Guard.  The 
term  "Related  Agencies,"  as  used 
herein,  refers  to  the  Armed  Forces 
Retirement  Home,  the  Corporation  for 
National  and  Community  Service,  the 


Corporation  for  Public  Broadcasting,  the 
Federal  Mediation  and  Conciliation 
Service,  the  Federal  Mine  Safety  and 
Health  Review  Commission,  the 
National  Commission  on  Libraries  and 
Information  Science,  the  National 
Council  on  Disability,  the  National 
Education  Goals  Panel,  the  National 
Labor  Relations  Board,  the  National 
Mediation  Board,  the  Occupational 
Safety  and  Health  Review  Commission, 
the  Physician  Payment  Review 
Conunission,  the  Prospective  Payment 
Assessment  Commission,  the  Social 
Security  Administration,  the  Railroad 
Retirement  Board  and  the  United  States 
Institute  of  Peace. 

§216.3    Definitions. 

Anti-ROTC  policy.  A  policy  or 
practice  whereby  a  covered  school 
prohibits  or  in  effect  prevents  the 
Secretary  of  Defense  from  maintaining, 
establishing,  or  efficienUy  operating  a 
unit  of  the  Senior  ROTC  at  the  covered 
school;  or  prohibits  or  in  effect  prevents 
a  student  at  the  covered  school  from 
enrolling  in  a  Senior  ROTC  unit  at 
another  institution  of  higher  education. 

Covered  school.  An  institution  of 
higher  education,  or  a  subelement  of  an 
institution  of  higher  education,  subject 
to  the  following  clarifications: 

(1)  In  the  event  of  a  determination 

(§  216.5)  affecting  only  a  subelement  of 
a  parent  institution  (see  §  216.3(d)),  the 
limitations  on  the  use  of  funds  (§  216.4 
(a)  £md  (b))  shall  apply  only  to  the 
subelement  and  not  to  the  parent 
institution  as  a  whole. 

(2)  The  limitations  on  the  use  of  funds 
(§  216.4  (a)  and  (b))  shall  not  apply  to 
any  individual  institution  of  higher 
education  that  is  part  of  a  single 
university  system  that  does  not  prevent 
entry  to  campus,  access  to  students,  or 
access  to  student  information  by 
military  recruiters,  or  have  an  anti- 
ROTC  policy,  even  though  another 
campus  of  the  same  system  is  affected 
by  a  determination  under  §  216.5(a). 

Directory  information  on  students. 
The  student's  name,  address,  telephone 
listing,  date  and  place  of  birth,  level  of 
education,  academic  major,  degrees 
received,  and  the  educational  institution 
in  which  the  student  most  recentiy  was 
enrolled. 

Institution  of  higher  education.  A 
domestic  college,  university,  or 
subelement  thereof  providing 
postsecondary  school  courses  of  study, 
including  foreign  campuses  of  such 
domestic  institutions.  The  term  includes 
junior  colleges,  commimity  colleges, 
and  institutions  providing  courses 
leading  to  undergraduate  and  post- 
graduate degrees.  The  term  does  not 
include  entities  that  operate  exclusively 


outside  the  United  States,  its  territories, 
and  possessions.  A  subelement  of  an 
institution  of  higher  education  is  a 
discrete  (although  not  necessarily 
autonomous)  organizational  entity  that 
may  establish  policies  or  practices 
affecting  military  recruiting  and  related 
actions  (e.g.,  an  undergraduate  school,  a 
law  school,  a  medical  school,  or  other 
graduate  schools).  For  example,  the 
School  of  Law  of  XYZ  University  is  a 
subelement  of  its  parent  institution 
(XYZ  University). 

Student.  An  individual  who  is  17 
years  of  age  or  older  and  is  enrolled  at 
a  covered  school. 

S  216.4    Policy. 

It  is  policy  that: 

(a)  Under  108  Stat.  2663  and  110  Stat 
3009,  no  funds  available  under 
appropriations  acts  for  any  fiscal  year 
for  the  Departments  of  Defense, 
Transportation,  Labor,  Health  and 
Human  Services,  Education,  and 
Related  Agencies  may  be  provided  by 
contract  or  by  grant  (including  a  grant 
of  funds  to  be  available  for  student  aid) 
to  a  covered  school  if  the  Secretary  of 
Defense  determines  that  the  covered 
school  has  a  policy  or  practice 
(regardless  of  when  implemented)  that 
either  prohibits  or  in  effect  prevents  the 
Secretary  of  Defense  from  obtaining,  for 
military  recruiting  purposes,  entry  to 
campuses,  access  to  students  on 
campuses,  or  access  to  directory 
information  on  students. 

(b)  Under  110  Stat.  3009,  no  funds 
available  under  appropriations  acts  for 
any  fiscal  year  for  the  Departments  of 
Labor,  Health  and  Human  Services, 
Education,  and  Related  Agencies  may  be 
provided  by  contract  or  grant  (including 
a  grant  of  funds  to  he  available  for 
student  aid)  to  a  covered  school  that  has 
an  anti-ROTC  policy  or  practice 
(regardless  of  when  implemented). 
Additionally,  under  10  U.S.C.  983,  no 
funds  appropriated  or  otherwise 
available  to  the  Department  of  Defense 
may  be  made  obligated  by  contract  or  by 
grant  to  a  covered  school  that  has  such 

a  policy  or  practice. 

(c)  The  limitations  established  in 
paragraph  (a)  of  this  section,  shall  not 
apply  to  a  covered  school  if  the 
Secretary  of  Defense  determines  that  the 
covered  school: 

(1)  Has  ceased  the  policies  or 
practices  defined  in  paragraph  (a)  of  this 
section; 

(2)  Has  a  long-standing  policy  of 
pacifism  based  on  historical  religious 
affiliation; 

(3)  Excludes  all  employers  from 
recruiting  on  the  premises  of  the 
covered  school; 
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(4)  When  not  providing  any  directory 
infonnation  on  students,  certifies  that 
such  information  is  not  collected  by  the 
covered  school; 

(5)  When  not  providing  directory 
information  for  specific  students, 
certifies  that  each  student  concerned 
has  formally  requested  the  covered 
school  to  withhold  this  infonnation 
from  third  parties: 

(6)  Permits  employers  to  recruit  on 
the  premises  of  the  covered  school  only 
in  response  to  an  expression  of  student 
interest,  and  the  covered  school; 

(i)  Provides  the  Military  Services  with 
the  same  opportiinities  to  inform  the 
students  of  military  recruiting  activities 
as  are  available  to  other  employers;  or 

(ii)  Certifies  that  too  few  students 
have  expressed  an  interest  to  warrant 
accommodating  military  recruiters, 
applying  the  same  criteria  that  are 
applicable  to  other  employers;  or 

(7)  Is  prohibited  by  tne  law  of  any 
State,  or  by  the  order  of  any  State  court, 
from  allowing  Federal  military 
recruiting  on  campus  (this  exemption  is 
terminat&d  effective  March  29,  1998,  in 
accordance  with  110  Stat.  3009). 
However,  this  exemption  does  not  apply 
to  funds  available  to  the  Department  of 
Defense,  in  accordance  with  108  Stat. 
2663. 

(d)  The  limitations  established  in 
paragraph  (b)  of  this  section,  shall  not 
apply  to  a  covered  school  if  the 
Secretary  of  Defense  determines  that  the 
covered  school: 

(1)  Has  ceased  the  policies  or 
practices  defined  in  paragraph  (b)  of  this 
section; 

(2)  Has  a  long-standing  policy  of 
pacifism  based  on  historical  religious 
affiliation; 

(3)  Is  prohibited  by  the  law  of  any 
State,  or  by  the  order  of  any  State  court, 
from  allowing  Senior  Reserve  Officer 
Training  Corps  activities  on  campus 
(this  exemption  is  terminated  effective 
March  29, 1998,  in  accordance  with  110 
Stat.  3009).  However,  this  exemption 
does  not  apply  to  funds  available  to  the 
Department  of  Defense,  in  accordance 
%vith  10  U.S.C.  section  983. 

(e)  an  evaluation  to  determine 
whether  a  covered  school  maintains  a 
policy  or  practice  covered  by  paragraph 
(a)  ot  this  section  shall  be  imdertaken 
when: 

(1)  Military  recruiting  personnel 
cannot  gain  entry  to  campus,  cannot 
obtain  access  to  students  on  campus,  or 
are  denied  access  to  directory 
information  on  students  (however, 
military  recruiting  personnel  shall 
accommodate  a  covered  school's 
reasonable  preferences  as  to  times  and 
places  for  schediUing  on-campus 
recmiting);  or 


(2)  The  covered  school  is  unwilling  to 
declare  in  writing,  in  response  to  an 
inquiry  from  a  DoD  Component,  that  the 
covered  school  does  not  have  a  policy 
of  denying,  and  that  it  does  not 
effectively  prevent,  the  Secretary  of 
Defense  from  obtaining  for  military 
recruiting  purposes  entry  to  campuses, 
access  to  students  on  campuses,  or 
access  to  student  directory  information. 

(f)  An  evaluation  to  determine 
whether  a  covered  school  has  an  anti- 
ROTC  policy  covered  by  paragraph  (b) 
of  this  section  shall  be  undertaken 
when: 

(1)  A  Secretary  of  a  Military 
Department  or  designee  cannot  obtain 
permission  to  establish,  maintain,  or 
efficiently  operate  a  unit  of  the  Senior 
ROTC;  or 

(2)  Absent  a  Senior  ROTC  unit  at  the 
covered  school,  students  cannot  obtain 
permission  from  a  covered  school  to 
participate,  or  are  effectively  prevented 
from  participating,  in  a  unit  of  the 
Senior  ROTC  at  another  institution  of 
higher  education. 

f  21 6.5    ResponsiblimM. 

(a)  The  Assistant  Secretary  of  Defense 
for  Force  Management  Policy,  under  the 
Under  Secretary  of  Defense  for 
Personnel  and  Readiness,  shall: 

(1)  Not  later  than  45  days  after  receipt 
of  the  information  defined  in  paragraph 
(d)(3)  of  this  section: 

(i)  Make  a  final  determination  under 
108  Stat.  2663, 10  U.S.C,  section  983; 
and  110  Stat.  3009  and/or  this  part,  and 
notify  any  affected  school  of  that 
determination  along  with  the  basis,  and 
that  it  is  therefore  ineligible  to  receive 
prescribed  funds  as  a  result  of  that 
determination. 

(ii)  Disseminate  to  Federal  agencies 
affected  by  110  Stat.  3009,  to  the  DoD 
Components,  and  to  the  General 
Services  Administration  (GSA)  the 
names  of  covered  schools  identified 
under  paragraph  (a)(l)(i)  of  this  section, 
and  the  basis  of  the  determination. 

(iii)  Disseminate  the  names  of  covered 
schools  identified  under  paragraph 
(a)(l)(i)  of  this  section,  to  the  Secretary 
of  Education  and  to  the  Committee  on 
Armed  Services  of  the  Senate  and  the 
Committee  on  National  Security  of  the 
House  of  Representatives. 

(iv)  Publisn  in  the  Federal  Register 
each  determination  of  the  Secretary  of 
Defense  that  a  covered  school  is 
ineligible  for  contracts  and  grants  made 
under  108  Stat.  2663,  10  U.S.C,  section 
983.  and  110  Stat.  3009  and/or  this  part. 

(v)  Publish  in  the  Federal  Register 
once  every  six  months  a  list  of  covered 
schools  that  are  ineligible  for  contracts 
and  grants  by  reason  of  a  determination 
of  the  Secretary  of  Defense  under  108 


Stat.  2663,  10  U.S.C,  section  983,  and 
110  Stat.  3009  and/or  this  part. 

(vi)  Inform  the  applicable  school 
identified  under  paragraph  (a)(l)(i)  of 
this  section,  that  its  funding  eligibility 
may  be  restored  if  the  school  provides 
sufficient  new  infonnation  that  the  basis 
for  the  determination  under  paragraph 
(a)(l)(i)  of  this  section  no  longer  exists. 

(2)  Not  later  than  45  days  aner  receipt 
of  a  covered  school's  request  to  restore 
its  eligibility: 

(i)  Determine  whether  the  funding 
status  of  the  covered  school  should  be 
changed,  and  notify  the  applicable 
school  of  that  determination. 

(ii)  Notify  the  parties  reflected  in 
paragraphs  (a)(1)  (ii)  and  (iii)  of  this 
section  when  a  determination  of 
funding  ineligibilify  (paragraph  (a)(l)(i) 
of  this  section)  has  been  rescinded. 

(b)  The  Secretaries  of  the  Military 
Departments  shall: 

(1)  Identify  covered  schools  that,  by 
policy  or  practice,  deny  military 
recruiting  personnel  entry  to  the 
campus(e&)  of  those  schools,  access  to 
their  students,  or  access  to  student 
directory  information.  When  repeated 
requests  to  schedule  recruiting  visits  or 
to  obtain  directory  information  are 
unsuccessful,  the  Military  Service 
concerned  shall  seek  written 
confirmation  of  the  school's  present 
policy  from  the  head  of  the  school 
through  a  letter  of  inquiry.  A  letter 
similar  to  that  shown  in  Appendix  A  of 
this  part  shall  be  used,  but  it  should  be 
tailored  to  the  situation  presented.  U 
written  confirmation  cannot  be 
obtained,  oral  policy  statements  or 
attempts  to  obtain  such  statements  bom 
an  appropriate  official  of  the  school 
shall  be  documented.  A  copy  of  the 
documentation  shall  be  provided  to  the 
covered  school,  which  shall  be  informed 
of  its  opportunity  to  forward  clarifying 
comments  to  accompany  the  submission 
to  the  ASD(FMP),  and  shall  be  provided 
30  days  to  offer  such  clarifying 
comments. 

(2)  Identify  covered  schools  that,  by 
policy  or  practice,  deny  establishment, 
maintenance,  or  efficient  operation  of  a 
unit  of  the  Senior  ROTC;  or  deny 
students  permission  to  participate,  or 
effectively  prevent  students  from 
participating  in  a  unit  of  the  Senior 
ROTC  at  another  institution  of  higher 
education.  The  Military  Service 
concerned  shall  seek  written 
confirmation  of  the  school's  policy  from 
the  head  of  the  school  through  a  letter 
of  inquiry.  A  letter  similar  to  that  shown 
in  appendix  B  of  this  part  shall  be  used, 
but  it  should  be  tailored  to  the  situation 
presented.  U  written  confirmation 
cannot  be  obtained,  oral  policy 
statements  or  attempts  to  obtain  such 


Federal  Register  /  Vol.  62.  No.  67  /  Tuesday,  April  8,  1997  /  T^es  and  Regulations  16695 


statements  bom  an  appropriate  official 
of  the  school  shall  be  documented.  A 
copy  of  the  dociimentation  shall  be 
provided  to  the  covered  school,  which 
shall  be  informed  of  its  opportxmify  to 
forward  clarifying  comments  to 
accompany  the  submission  to  the 
ASD(FMP),  and  shall  be  provided  30 
days  to  offer  such  clarifying  comments. 

(3)  Evaluate  responses  to  the  letter  of 
inquiry,  and  other  such  evidence 
obtained  in  accordance  with  this  part, 
and  submit  to  the  ASD(FMP)  the  names 
and  addresses  of  covered  schools  that 
are  believed  to  be  in  violation  of 
policies  established  in  §  216.4.  Full 
documentation  shall  be  furnished  to  the 
ASD(FMP)  for  each  such  covered 
school,  including  the  school's  formal 
response  to  the  letter  of  inquiry, 
documentation  of  any  oral  response,  or 
evidence  showing  that  attempts  were 
made  to  obtain  either  written 
confirmation  or  an  oral  statement  of  the 
school's  policies. 

(c)  The  Heads  of  the  DoD  Components 
shall: 

(1)  Provide  the  ASD(FMP)  with  the 
names  and  addresses  of  covered  schools 
identified  as  a  result  of  evaluation(s) 
required  under  §§  216.4  (e)  and  (f). 

(2)  Take  immediate  action  to  deny 
obligations  of  DoD  Funds  to  covered 
schools  identified  under  paragraph 
(a)(l)(i)  of  this  section,  and  to  restore 
eligibilify  of  covered  schools  identified 
under  paragraph  (a)(2)  of  this  section. 

§216.6    Infonnation  requirements. 

The  information  requirements 
identified  at  §§  216.5  (b)  and  (c)(1)  have 
been  assigned  Report  Control  Symbols 
DI>-P&R  (SA)  1386  and  DD-PfitR  (SA) 
1640,  respectively,  in  accordance  with 
DoD  8910.1-M.» 

Appendix  A  of  Part  218 — ROTC  Sample 
Letter  of  Inquiry 

(Tailor  letter  to  situation  presented). 
Dr.  Jane  Smith, 

President,  ABC  College.  Anywhere.  USA 
12345-9876. 

Dear  Dr.  Smith:  I  understand  that  ABC 
College  has  (refused  a  request  from  a  Military 
Department  to  establish  a  Senior  ROTC  unit 
at  your  institution)  [refused  to  continue 
existing  ROTC  programs  at  your  institution] 
(prevented  students  from  participation  at  a 
Senior  ROTC  program  at  another  institution] 
by  a  poUcy  or  practice  of  the  College.  Current 
law  <  prohibits  funds  by  grant  or  contract 
(including  a  grant  of  funds  to  be  available  for 
student  aid)  from  appropriations  of  the 
Departments  of  Defense.  Labor,  Health  and 
Human  Services,  Education,  and  Related 
Agencies  to  schools  that  have  a  policy  or 


practice  prohibiting  or  preventing  the 
Secretary  of  Defense  from  maintaining, 
establishing,  or  efficiently  operating  a  Senior 
ROTC  unit.  Those  statutes  also  bar  agency 
funds  for  schools  that  prohibit  or  prevent  a 
student  from  enrolling  in  an  ROTC  unit  at 
another  institution  of  higher  education. 
Department  of  Defense  Directive  1322.13 
implements  ^  those  statutes. 

This  letter  provides  you  an  opportunity  to 
clarify  your  institution's  policy  regarding 
ROTC  access  on  the  campus  of  A^  College. 
In  that  regard,  I  request,  within  the  next  30 
days,  a  written  statement  of  the  institution 
with  respect  to  [define  the  problem  arBa(s)]. 

Based  on  this  infonnation.  Department  of 
Defense  officials  will  make  a  determination 
as  to  your  institution's  eligibility  to  receive 
funds  by  grant  or  contract.  That  decision  will 
afiect  eligibiUty  for  funding  from 
appropriations  of  the  Departments  of 
Defense.  Labor,  Health  and  Human  Services, 
Education,  and  Related  Agencies.  Should  k 
be  determined  that  ABC  College  is  in 
violation  of  the  aforemmitioned  statutes,  such 
funding  would  be  stop{>ed,  and  the  school 
would  be  ineligible  to  receive  such  funds  in 
the  futiue. 

I  regret  that  this  action  may  have  to  be 
taken.  Successful  ofBcer  procurement 
requires  that  the  Department  of  Defense 
maintain  a  strong  ROTC  commissioning 
program.  I  hope  it  will  be  possible  to  [define 
the  correction  to  the  aforementioned  problem 
area(s)].  I  am  available  to  answer  any 
questions. 
Sincerely,- 

Appendix  B  of  Part  216 — Military  Recmiting 
Sample  Letter  of  Inquiry 

(Tailor  letter  to  situation  presented). 
Dr.  John  Doe, 

President.  ABC  College.  Anywhere.  USA 
12345-9876. 

Dear  Dr.  Doe:  I  understand  that  miUtary 
recruiting  persoimel  [are  unable  to  recruit  on 
the  campus  of  ABC  College]  (have  been 
refused  directory  information  on  ABC 
College  students  for  military  recruiting]  by  a 
policy  or  practice  of  the  College.  Current 
law  ^  prohibits  funds  by  grant  or  contract 
(including  a  grant  of  funds  to  be  available  for 
student  aid)  from  appropriations  of  the 
Departments  of  Defense,  Transportation, 
Labor,  Health  and  Human  Services, 
Education,  and  Related  Agencies  to  schools 
that  have  a  policy  of  denying  mihtary 
recruiting  personnel  entry  to  campuses, 
access  to  students  on  campuses,  or  access  to 
directory  information  on  students. 
Department  of  Defense  Directive  1322.13 
implements  ^  those  statutes. 

This  letter  provides  you  an  opftortunify  to 
clarify  your  institution's  policy  regarding 
military  recruiting  on  the  campus  of  ABC 


>  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield.  V A  22161. 

>  10  U.S.C  983  and  lib  SUt.  3009. 


'DoO  Directive  1322.13.  "Military  Recmiting  and 
Reserve  Officera  Training  Carpi  Prc^gram  Access  to 
Institutions  of  Higher  Education"  (available  on  the 
worldwide  web  at  http://www.dticdla.mil/ 
defenselink/). 

<  108  Stat  2663  and  110  Stat  3009 

'OoD  Directive  1322.13.  "Military  Recruiting  and 
Reserve  Officers  Training  Corps  Program  Access  to 
Institutions  of  Higher  Education"  (available  on  the 
worldwide  web  at  htt{i://www.dticdlajnil/ 
defenselink/) 


College.  In  that  regard.  I  request,  within  the 
next  30  days,  a  written  policy  statement  of 
the  institution  with  respect  to  access  to 
campus  and  students,  and  to  student 
directory  information  ^  by  military  recruiting 
personnel.  Your  response  should  highlight 
any  di£ference,between  access  for  military 
recruiterB  and  access  for  recruiting  by  other 
potential  emi>loyer8. 

Based  on  this  information.  Department  of 
Defense  officials  will  make  a  detenniiution 
as  to  your  institution's  eligibility  to  receive 
funds  by  ipant  or  contract  That  decision  «rill 
affect  eligibility  for  funding  frt>m  « 

appropriations  of  the  Departments  of 
Etefense.  Transportation.  Labor,  Health  and 
Human  Services,  Education,  and  Related 
Agencies.  Should  it  be  determined  that  ABC 
College  is  in  violation  of  the  aforementioned 
statutes,  such  funding  would  be  stopped,  and 
the  school  would  be  ineligible  to  receive 
such  funds  in  the  future. 

I  regret  that  this  action  may  have  to  be 
taken.  Successful  recruiting  requires  that 
Department  of  Defense  recruiters  have 
reasonable  access  to  students  on  the 
campuses  of  colleges  and  universities,  and  at 
the  same  time  have  effective  relationships 
with  the  officials  and  student  bodies  of  those 
institutions.  I  hope  it  will  l>e  {x>ssible  to 
(define  the  correction  to  the  aforementioned 
problem  area(s}].  I  am  available  to  tmswer 
any  questions. 
Sincerely, 

Dated:  March  28. 1997. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-8610  Filed  4-7-97;  8:45  am] 
BIUJNG  CODE  8000  04  M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  5.  26,  27.  95, 100.110, 
130. 136, 138, 140, 151. 153, 177 

46CFRPart2 
[CGO9e-0S2] 
RM  2106-AC63 

CivH  Money  Penalties  Inflation 
Adjustments 

AGSICY:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  In  accordance  with  the 
Federal  Civil  Monetary  Penalty  Inflation 
Adjustment  Act  of  1990,  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996,  this  final  rule  incorporates 
inflation  adjustments  for  civil  money 
penalties. 


'Directory  infonnation  refers  to  a  student's  name, 
address,  telephone  listing,  date  and  place  of  birth, 
level  of  education,  academic  maior.  degree* 
received,  and  the  educational  institution  in  which 
the  student  most  recently  was  enrolled. 


16696  Federal  Register  /  .Vbl.N  62.  No.  67  /  Tuesday,  April  8,  1997  /  Rules  and  Reg^llations 


DATES:  This  rule  is  effective  on  May  7, 
1997. 

ADDRESSES:  Unless  otherwise  indicated, 
dociunents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  room  3406, 
Washington,  DC  20593-0001  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Greg  Parks.  Office  of  Regulations 
and  Administrative  Law,  at  (202)  267- 
2830. 

SUPPLBIENTARY  MFORftUTKM: 

The  Debt  Collection  ImproTement  Act 
of 1996 

In  an  effort  to  maintain  the  remedial 
impact  of  civil  money  penalties  (CMPs) 
and  promote  compliance  with  the  law, 
Congress  amended  the  Federal  Civil 
Monetary  Penalty  Inflation  Adjustment 


Act  of  1990  (Pub.  L.  101-410)  with  the 
Debt  Collection  Improvement  Act  of 
1996  (DCIA)  (Pub.  L.  104-134).  The 
DCIA  requires  Federal  agencies  to  adjust 
certain  CMPs  to  account  for  inflation. 
As  amended,  the  law  requires  each 
agency  to  make  an  initial  inflationary 
adjustment  for  each  applicable  CMP, 
and  to  make  further  adjustments  at  least 
once  every  4  years  thereafter  for  these 
penalty  amounts. 

The  Debt  Collection  Improvement  Act 
of  1996  further  stipulates  that  any 
resulting  increase  in  a  CMP  due  to  the 
calculated  inflation  adjustment  (i) 
should  apply  only  to  a  violation  that 
occurs  after  October  23, 1996 — the  Act's 
effective  date — and  (ii)  should  not 
exceed  10  percent  of  the  penalty 
indicated.  CMPs  that  fall  under  the 
Internal  Revenue  Code  of  1986;  the 
Tariff  Act  of  1930;  the  Occupational 
Safety  and  Health  Act  of  1970;  and  the 
Social  Security  Act;  are  exempt  from  the 
requirements  of  the  Act. 


Method  of  Calculation 

Under  the  Act,  the  inflation 
adjustment  for  each  applicable  CMP  is 
determined  by  increasing  the  maximum 
CMP  amount  per  violation  by  a  cost-of- 
living  adjustment.  The  cost-of-living 
adjustment  equals  the  percentage 
difference  between  the  Consumer  Price 
Index  (CPI)  for  the  calendar  year 
preceding  the  adjustment,  and  the  CPI 
for  the  calendar  year  in  which  the 
amoimt  of  the  CMP  was  last  set  in 
accordance  with  the  law.  Any  increase 
calculated  under  this  adjustment  is 
subject  to  a  specific  roimding  formula 
set  forth  in  the  Act  Since  the  Coast 
Guard's  penalties  have  never  previously 
been  adjusted  for  inflation,  this  first 
statutorily  required  adjustment  will  be 
limited  to  ten  percent  for  every  penalty. 
Table  A  below  sets  forth  each  CMP 
provision  which  is  being  increased  and 
shows  the  intermediate  calculations 
performed  to  arrive  at  the  adjusted  final 
maximum  penalty  contained  in  the  last 
column. 


Table  A.— Summary  of  Civil  Monetary  Penalty  Inflation  Adjustment  Calculations 

U.S.  Code  citation 

Civil  monetary  penalty  de- 
scription 

Year  pen- 
alty amount 
was  last  set 
bylaw 

f 

Maximum 

penalty 

amount  set 

t)y  law  as  of 

10/23/96 

Inflation  lac- 
tor  calcula- 
tion 

Maximum 
penalty  in- 
crease after 
P.L.  101- 
410  round- 
ing 

Maximun 
penalty 
amount 
after  in- 
crease and 
P.L  101- 
410  rouTKl- 
ing 

Maximun 

penalty 

amount 

after  P.L 

101-410 

rounding 

and  10% 

limit 

14  U.S.C.  88(c)  

Saving  Life  and  Property  .. 

Confidentiality  of  Medical 
Quality  Assurance 
Records  (first  offense). 

Confidentiality  of  Medical 
Quality  Assurance 
Records  (subsequent  of- 
fense). 

Anchorage  Ground/Harlxx 
RegulatKX>s  General. 

Afx^Kxage  Ground/Hartxx 
Regulations  St  Mary's 
River. 

Bridges/Failure  to  Comply 
witti  Regulations. 

Bndges/Drawt>ndges 

Bridges/Failure  to  Alter 
Bridge  Obstructing  Navi- 
gation. 

Bridges/Maintenance  & 
Operation. 

Bridge  to  Bridge  Commu- 
nication. 

Bridge  to  Bridge  Commu- 
nication. 

PWSA  Regulations  

1990 
1992 

1992 

1983 
1968 

19R3 

1988 
1982 

1963 

1971 

1971 

1990 
1990 

1990 

1990 

1967 
c       1967 

$5,000 
3,000 

20.000 

100 
200 

1,000 

1.000 
1,000 

1,000 

500 

500 

25,000 
5,000 

5,000 

2.500 

25.000 
10.000 

458.7/389.1 
458.7/419.9 

458.7/419.9 

458.7/298.1 
458.7/97.1 

458.7/298.1 

458.7/353.5 
458.7/'/{90.6 

458.7/298.1 

458.7/121.5 

458.7/121.5 

458.7/389.1 
458.7/389.1 

458.7/389.1 

458.7/389.1 

458.7/340.1 
458.7/34ai 

$1,000 
0 

2.t)00 

50 

700 

500 

300 
600 

500 

1.400 

1.400 

5.000 
1.000 

1.000 

0 

10.000 
3,000 

$6,000 
3.000 

22.000 

ISO 
900 

1.500 

1.300 
1,600 

1,500 

1,900 

1,900 

30,000 
6,000 

6.000 

2.500 

35.000 
13.000 

$5,500 

14  U.S.C.  645(h)  

14  U.S.C.  645(h)  

3.000 
22.000 

33  U.S.C.  471  ..„ 

33  U.S.C.  474 

33  U.S.C.  495 

110 
220 

1.100 

33  U.S.C.  499 

33  U.S.C.  502 

1,100 
1,100 

33  U.S.C.  533 

33  U.S.C.  1208(a)  

1.100 
550 

33  U.S.C.  1206(b)  „. 

33  U.S.C.  1232 

550 
27.500 

33  U.S.C.  1236(b)  

Vessel  Navigation:  Regat- 
tas or  Marine  Parades. 

Vessel  hiavigation:  Regat- 
tas or  Marine  Parades. 

Vessel  Navigation:  Regat- 
tas or  Marine  Parades. 

Pollution  Prevention  

PoHulion  Prevention  (per 
violation). 

5,500 

33  U.S.C.  1236(0    - 

33  U.S.C.  1236(d)  

5,500 
2,500 

33  U.S.C.  1319(d)  

27,500 

33  U.S.C.  1319(a)(2)(A)  .... 

11.000 
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TABLE  A.— SUMMARY  OF  CiVIL  MONETARY  PENALTY  INFLATION  ADJUSTMENT  CALCULATIONS-Continued 


U.S.  Oxle  citation 


33  U.S.C.  1319(g)(2)(A)  ... 
33  U.S.C.  1319(g)(2)(B)  ... 
33  U.S.C.  1319(g)(2)(B)  ... 
33U.S.C.  1321(b)(6)(B)(i) 

33  U.S.C.  3121  (b)(6)(B)ri) 

33U.S.C.  1321(b)(6)(B)(ii) 

33  U.S.C.  1321(b)(6)(B)(ii) 

33U.S.C.  1321(b)(7)(A)  .... 

33  U.S.C.  1321(b)(7)(A)  .... 

33  U.S.C.  1321(b)(7)(B)  .... 
33  U.S.C.  1321(b)(7)(C)  .... 
33U.S.C.  1321(bM7)(D)  .... 


33  LLS.C.  1321(1)  

33  U.S.C.  1322®  

33  U.S.C.  13220)  

33  U.S.C.  1517(a)  

33  U.S.C.  1606(84  

33  U.S.C.  1608(b)  

33  U.S.C.  1908(b)(1) 

33  U.S.C.  1908(b)(2) 

33  U.S.C.  2072(a)  

33  U.S.C.  2072(b)  „.... 

33  U.S.C.  2609(a)  

33  U.S.C.  2609(b)  -.. 

33  U.S.C.  2716a(a)  

46  U.S.C.  App  1805(0(2) 

46  U.S.C.  2302(a)  

46  U.S.C.  2302(c)(1)  

46  U.S.C.  2306(a)(2)(B)(4) 

46  U.S.C.  2306(b)(2)  „ 

46  U.S.C.  3102(0(1)  

46  U.S.a  3302(j)(5)  

46  U.S.C.  3318(a)  

46  U.S.C.  3318(g) 

46  U.S.C.  3318(h)  

46  U.S.C.  3318(0 

46  U.S.C.  3318(I)(t)  

46  U.S.C.  3318(j)(1)  

46  U.S.C.  3318(k)  


Civfl  monetary  penalty  de- 
scription 


Pollution  Prevention  (total 

urxler  subparagraph). 
Pollution  Prevention  (per 

day  of  violation). 
Pollution  Prevantion  (total 

under  subparagraph). 
Oil/Hazardous  Substances: 
Discharges  (per  viola- 
tion). 
Oil/Hazardous  Substances: 
Discharges  (total  under 
paragraph). 
Oil/Hazardous  Substances: 
Discharges  (per  day  of 
violation. 
on/Hazardous  Sut>star>ces: 
Discharges  (total  under 
paragraph). 
Oil/Harardous  Sub>stances: 
Discharges  (per  day  of 
violation. 

Oil/Hazardous  Sut>stances: 
Discharges  (per  t>arret  of 
oil  or  unit  of  fiazsub  dis- 
charged). 

Oil/Hazardous  Substar>ces: 
Discharges. 

Oil/Hazardous  Substances 
Discharges. 

Oil/Mazardous  Substances: 
Discharges  (per  barrel  of 
oil  or  unit  of  fiazsub  dis- 
charged). 

Oil/Hazardous  Substances 
Prevention  Regulations. 

Marine  Sanitation  Devices 

Marine  Sanitation  Devices 

Deepwater  Ports  Regula- 
tions. 

Irrtemational  Regulations  .. 

International  Regulations  .. 

Pollution  from  Ships 

Pollution  from  Ships 

fnlarxl  Navigation  Rules  .... 

Inland  Navigation  Rules  .... 

Shore  Protection  

Shore  Protection  .._ 

Oil  PolMion  Liability  and 
Compensatiorf: 

Suspension  of  Passenger 
Service. 

Negligent  Opecatior^ 

Negligent  Operations  

Vessel  Reporting  Require- 
ments: Owner. 

Vessel  Reporting  Require- 
ments: Master. 

Immersion  Suits  

Inspection  Permit  

Vessel  Inspection _.. 

Vessel  Inspection 

Vessel  Inspection 

Vessel  Inspection 

Vessel  Inspection .... 

Vessel  Inspection 

Vessel  Inspection 


Year  perv 

ally  amount 

was  last  set 

bylaw 


1987 
1987 
1987 
1990 

1990 

1990 

1990 

1990 

1990 

1990 
1990 
1990 

1990 

1987 
1987 
1 


Maximum 

penalty 

amount  set 

by  law  as  of 

10/23/96 


1980 
1960 
1980 
1960 
1960 
1980 
1988 
19B8 
T990 

1966 

1990 
1990 
1964 

1964 


25.000 

10.000 

125,000 

10,000 

25,000 

10.000 

125,000 

25,000 

1,000 

25,000 

25,000 

3.000 

25.000 

2.000 

5.000 

10.000 

5.000 

5.000 

25.000 

5,000 

5,000 

5,000 

25,000 

10.000 

25.000 

50.000 

1.000 

-t.OOO 

5.000 

1.006 


19RR 

5.000 

1966 

1.000 

1990 

5.000 

1990 

5.000 

1990 

1,000 

1990 

1.000 

1990 

10.000 

1990 

2.000 

1990 

10.000 

Inflation  fac- 
tor calcula- 
tion 


458.7/340.1 
458.7/340.1 
458.7/340.1 
458.7/389.1 

458.7/389.1 

458.7/389.1 

458J/388.1 

458.7/389.1 

458.7/389.1 

458.7/389.1 
458.7/389.1 
458.7/389.1 

468.7/389.1 

458.7/340.1 
458.7/340.1 
458.7/371.7 

458.7/247.6 
458.7/247.6 
458.7/247.6 
468.7/247.6 
458.7/247.6 
458.7/247.6 
458.7/353.6 
458.7/353.6 
458.7/380.1 

458.7/327.9 

458.7/389.1 
458.7/389.1 
458.7/310.7 

458.7/31  a7 

458.7/353.6 
458.7/327.9 
458.7/389.1 
458.7/389.1 
458.7/389.1 
458.7/389.1 
458.7/389.1 
458.7/389.1 
458.7/369.1 


Maximum 
pertalty  In- 
crease after 
P.L  101- 
410  round- 
ing 


10.000 
3.000 

40.000 
2.000 

5.000 

2.000 

20.000 

5.000 

200 

5.000 
5.000 
1.000 

5.000 

1.000 
2.000 
2.000 

4,000 
4,000 
20,000 
4.000 
4.000 
4.000 
5.000 
3.000 
5.000 

20.000 

200 

200 

2.000 

500 

1.000 
400 

1.000 

1.000 
200 
200 

2.000 
0 

2.000 


•  Maximun 
penalty 
amount 
after  irv 
creaseand 
P.L  101- 
410  round- 
ing 


35.000 

13.000 

165.000 

12,000 

30,000 

12.000 

145.000 

30.000 

1.200 

30,000 

30.000 

4.000 

304X)0 

3,000 

7,000 

t2,000 

9.000 

9.000 

45.000 

9,000 

9.000 

9.000 

30.000 

13.000 

30.000 

Taooo 

1200 
1.200 
7,000 

1,500 

6.000 

1.400 
6.000 
6.000 
1.200 
1.200 

12.000 
2.000 

12.000 


Maximun 

pervatty 

amount 

after  P.L 

101-410 

rounding 

and  10% 

limit 


27,500 

11,000 

137.500 

11.000 

27.500 

11.000 

137.500 

27.500 

1,100 

27.500 

27.500 

3,300 

27.500 

2.200 

5,500 

11.000 

5.500 

5,500 

27,500 

5.500 

5.500 

5.500 

27,500 

11.000 

27.500 

55.000 

1.100 
1,100 
5.500 

1,100 

5.500 
1,100 
5,500 
5,500 
1,100 
1,100 

11,000 
2,000 

11.000 
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Table  A.— Summary  of  Civil  Monetary  Penalty  Inflation  Adjustment  Calculations— Continued 

U.S.  Code  citation 

Civil  rrranetary  penalty  de- 
scfip^n 

Year  pen- 
alty amount 
was  ta.st  set 
by  law 

Maximum 

penalty 

amount  set 

by  law  as  of 

10C3«6 

Inflation  fac- 
tor cakAila- 
tipn 

Maximum 
penalty  irv 
aease  after 
P.L.  101- 
410  round- 
ing 

Maximun 
penalty 
amount 
after  in- 
crease and 
P.L.  101- 
410  round- 
ing 

Maximun 

penalty 

anraunt 

after  P.L 

101-410 

rounding 

and  10% 

limit 

46  US.C.  3318(1)  

Vessel  Inspection 

1990 
1983 
1983 
1983 
1983 

1990 
19R8 
1984 
1984 
1984 
1988 
1990 
1990 
1990 
1988 

1988 

1990 

1990 

1990 

1984 

1988 
1990 
1990 
1985 

1983 

1990 
1990 
1990 
1986 

1990 
1983 
1990 
1990 
1990 
1989 

19R3 
1963 

1983 

1983 
1963 

1*963 
1963 
1983 
1963 

1963 
1963 

1963 

1963 

5,000 

100 

10,000 

500 

200 

25.000 
5.000 
100.000 
2.000 
1.000 
5.000 
5.000 
10.000 
5.000 
1,000 

5,000 

1,000 

10,000 

10.000 

1.000 

500 
10.000 
10,000 

100 

100 

10,000 

10,000 

25,000 

500 

10,000 
1,000 
10,000 
10,000 
10,000 
5,000 

100 
100 

200 

50 
100 

500 
500 
500 

200 

500 
20 

200 

500 

458.7/389.1 
458.7/298.1 
458.7/298.1 
458.7/298.1 
458.7/298.1 

458.7/389.1 
468.7/353.6 
458.7/310.7 
458.7/310.7 
458.7/310.7 
458.7/353.6 
458.7/389.1 
458.7/389.1 
458.7/389.1 
458.7/353.6 

458.7/353.6 

458.7/389.1 

458.7/389.1 

4.58.7/389.1 

458.7/310.7 

458.7/353.6 
458.7/389.1 
458.7/389.1 
458.7/322.3 

458.7/298.1 

458.7/389.1 
458.7/389.1 
458.7/389.1 
458.7/327.9 

458.7/389.1 
458.7/298.1 
458.7/389.1 
458.7/389.1 
458.7/389.1 
45a  7/371 .7 

458.7/298.1 
458.7/298.1 

458.7/298.1 

458.7/298.1 
458.7/298.1 

458.7/296.1 
458.7/298.1 
458.7/298.1 
458.7/298.1 

4S8.7/298.1 
458.7/296.1 

4.58.7/296.1 

458.7/296.1 

1.000 
50 

5,000 
300 
100 

5,000 

1,000 

45,000 

1.000 

500 
1.000 
1.000 
2.000 
1.000 

300 

1.000 

200 

2.000 

2,000 

500 

100 

2,000 

2.000 

40 

50 

2.000 

2.000 

5.000 

200 

2.000 
500 
2.000 
2.000 
2.000 
1.000 

SO 
60 

100 

30 

50 

300 
300 

300 
100 

300 

10 

100 
300 

6.000 

150 

15.000 

800 

300 

30.000 
6.000 
145.000 
3.000 
1.500 
6.000 
6.000 

12.000 
6.000 
1.300 

6.000 

1.200 

12.000 

12.000 

1.500 

600 
12.000 
12,000 

140 

150 

12,000 

12,000 

30,000 

700 

12,000 
1,500 
12,000 
12,000 
12,000 
6,000 

150 
150 

300 

80 
150 

800 
800 

800 
300 

800 
30 

300 

800 

5.500 

46  U  S  C.  3502(e)  

-List/Count  of  Passengers  .. 
Notification  to  Passengers 
Notification  to  Passengers 
Copies  of  Laws  on  Pas- 
senger Vessete. 
Dangerous  Cargo  Carriage 

Uninspected  Vessels  

Recreational  Vessels  

Recreational  Vessels  

Recreational  Vessels  

Vessel  Insoection  .„ 

110 

46  U.S.C.  3504(c)      

11,000 

46  U  S  C  3504(c)  

550 

46  U.S.C.  3506 

46  U.S.C.  3718(a)(1) 

46  U.S.C.  4106 

220 

27,500 
5,500 

46  U.S.G.  431 1  (b)  

110.000 

46  U.S.C.  4311(b)  

2.200 

46  U.S.C.  431 1  (c)  

1.100 

46  U  S  C  4507 

5.500 

46  use  5116(a)  

Load  Lines  

5.500 

46  U.S.C.  5116(b)  _. 

Load  Lines  . 

Load  1  lr>es  

11.000 

46US.C  5116(c)  

5.500 

46  U  S.C.  6103(a)  

Reporting  Marine  Casual- 
ties. 

Reporting  Marine  Casual- 
ties. 

Manning  of  Inspected  Ves- 
sels. 

Manning  of  Inspected  Ves- 
sels. 

Manning  of  Inspected  Ves- 
sels. 

Watchmen  on  Passenger 
Vessels. 

Citizenship  Requirements 

Watches  on  Vessels  

Watches  on  Vessels  

Staff  Department  on  Ves- 
sels. 

Officer's  Competency  Cer- 
tificates. 

Coastwise  Pilotage  

1.100 

46  use.  6103(b)  

46  U.SC.  8101(e)  

5.500 

1.100 

46  U.S.C.  8101(f) 

46  U.S.C.  8101(g)  

11.000 
11,000 

46  U.S.C.  8102(a)  

46  U.S.C.  8103(f)  

46  U.S.C.  8104(i)  

46  U.S.C.  8l04(j)  

46  use.  8302(6)  - 

46  U.S.C.  8304(d)  

1,100 

550 
11.000 
11.000 

110 

110 

46  U.S.C.  8502(6)  

46  I)  SO  8502(f)  

11.000 

Coastwise  Pilotage  

11.000 

46  U.S  C  8503  

Federal  Pilots  

27.500 

46  U.S.C.  8701  (d)  

Merchant  Manners  Docu- 
ments. 
Crew  Re(^irements  

550 

46  U.S.C.  8702(6)  

11.000 

46  use.  8906 

46  U.S.C.  9308(a)  

46  U.S.C.  9308(1^  „.. 

46  U.S.C.  9306(c)  

46  U.S.C.  10104(b)  

46  U.S.C.  10307 

46  U.S.C.  10308(b)  

Small  Vessel  Manning  

Pilotage:  Great  Lakes  

Pilotage:  Great  Lakes  

Piotage:  Great  Lakes  

Faiure  to  Report  Sexual 
Offense 

Postirig  of  Agreements  

Foreign  Engagements  by 
Seamen. 

Repiacement  ol  Lost/De- 
serted Seamen. 

Discharge  of  Seamen  

ForeigrVtntercoastal  Voy- 
ages. 

Pay  Advances  to  Seamen 

Pay  Advarx^s  to  Seamen 

AHotments  to  Seamen 

Seamen  Protection:  Garv 
eral. 

Advances  _ 

1.100 
11.000 
11.000 
11.000 

5.500 

110 
110 

46  U.S.C.  10309(b)  

220 

46  U.S.C.  10310 

46  U.S.C.  10312(c)  

56 

110 

46  U.S.C.  10314(a)(2) 

46  U.S.C.  10314(b)  

46  U.S.C.  10315((4  

46  U.S.C.  10321  

550 
560 
550 
220 

46  U.S.C.  10606(b)  

550 

46  U.S.C.  1050e(b)  _. 

46U.S.C.  10711  

46  U.S.C.  1090e(a)(2) 

Soomon  Proleclion:  Gen- 
eny. 

Eftods  ol  Deceased  Sea- 
men. 

MXTipiair>s  01  unmness  ..« 

22 

220 
560 
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Table  A.— Summary  of  Civil  Monetary  Penalty  Inflation  Adjustment  Calculations— Continued 

U.S.  Code  citation 

Civil  monetary  penalty  de- 
scription 

Year  pen- 
alty amount 
was  last  set 
bylaw 

Maximum 

penalty 

amount  set 

by  law  as  of 

10/23/96 

lnflatk>n  fac- 
tor cakajla- 
tion 

Maximum 
penalty  in- 
crease after 

P.L  101- 
410  round- 
ing 

Maximun 
penalty 
amount 
after  in- 
crease and 
P.L  101- 
410  round- 
ing 

Maximun 

penalty 

amount 

MerP.L 

101-410 

rounding 

and  10% 

limit 

46  U.S.C.  10903(d)  

46  U.S.C.  10907(b)  

Proceedings  on  Examina- 
tion of  Vessel. 

Permission  to  Make  Com- 
plaint. 

Accomm(xlations  for  Sea- 
men. 

Medicine  Chests  on  Ves- 
sels. 

Destitute  Seamen  

1983 

1983 

1985 

1983 

1983 
1983 
1983 
1983 
1983 
1983 
1986 
1983 

1988 

1986 
1986 

1986 

1988 
1975 

100 

500 

500 

500 

100 
500 

200 
200 
150 
50 
500 
1,000 

10.000 

20.000 
20.000 

20,000 

10.000 
10.000 

458.7/298.1 

458.7/298.1 

458.7/322.3 

458.7/298.1 

458.7/298.1 
458.7/298.1 
458.7/298.1 
458.7/298.1 
458.7/298.1 
458.7/298.1 
458.7/327.9 
458.7/298.1 

458.7/353.6 

458.7/327.9 
458.7/327.9 

458.7/327.9 

458.7/3,53.6 
458.7/160.6 

50 
300 
200 

300 

50 
300 
100 
100 
100 

30 
200 
500 

3.000 

10.000 
10.000 

10.000 

3.000 
18,000 

150 

800 

700 

800 

150 
800 
300 

300 

250 

80 

700 

1.500 

13,000 

30.000 
30.000 

30.000 

13.000 
28.000 

110 

sso 

46  U.S.C.  11101(f)  

550 

46  U.S.C.  11102(b)  

550 

46  U.S.C.  11104(b)  

110 

46  U.S.C.  11105(c)  

46  U.S.C.  11303(a)  ^. 

Wages  on  Discharge  

Log  Books 

550 
220 

46  U.S.C.  11303(b)  ._ 

Log  Books  

220 

46  U.S.C.  11303(c)  

Log  Books — 

Cairrying  of  Sheath  Knives 

Identification  of  Vessels  .... 

Numbering  of  Undocu- 
mented Vessels. 

Vessel  Identification  Sys- 
tem. 

Measurement  of  Vessels  .. 

Registry/Recording:  Torh 
nage. 

Measurement/False  State- 
ments. 

Instruments  and  Liens  

Hazardous  Materials — Re- 
lating to  Vessels. 

185 

46  U.S.C.  11506  ....„ 

46  U.S.C.  12122(a)  

46  U.S.C.  12309(b)  

46  U.S.C.  12507(b)  

46  U.S.C.  14701 

46  U.S.C.  14701  

46  U.S.C.  14702 

46  U.S.C.  31309 

55 

550 

1.100 

11.000 

22.000 
22.000 

22.000 

11.000 

49  U.S.C.  1809(a)(1) 

11.000 

Future  adjustments  will  also  be  made 
in  accordance  with  the  statutory 
fonnula.  Since  to(iay's  inflation 
adjustments  are  being  made  in  March 
1997.  the  next  scheduled  adjustment 
will  cover  inflation  from  June  1996  to 
Jime  of  the  year  in  which  the  next 
adjustment  is  made.  The  Debt  (Dollection 
Improvement  Act  requires  that  penalties 
be  adjusted  for  inflation  at  least  once 
every  four  years. 

This  rule  also  eliminates  or  revises 
existing  sections  of  the  Code  of  Federal 
Regulations  (C]FR)  which  contain  civil 
penalty  amounts.  These  sections  are 
now  obsolete  as  they  contain  penalty 
amounts  which  have  not  been  adjusted 
for  inflation  in  accordance  with  the  E>ebt 
Ck)llection  Improvement  Act  of  1996. 
The  Coast  Guard  has  incorporated  all 
penalty  amounts  into  a  single  table  for 
ease  of  use  by  the  public.  Because  the 
volume  of  the  CfK  which  contains  TiUe 
33  is  widely  disseminated,  the  Coast 
Guard  is  placing  the  table,  including  all 
applicable  Coast  Guard  administered 
penalties  from  Tides  33, 46  and  49,  in 
a  new  part  27  within  33  CFR.  The  Ck)ast 
Guard  has  attempted  to  include  in  the 
table  all  penalties  covered  by  the  Act 
However,  due  to  factors  such  as 
subsequent  statutory  changes,  some 


penalties  may  not  be  included  in  the 
table.  If  a  penalty  amount  is  not 
included  in  the  table  its  statutorily  set 
amount  will  control. 

Waiver  of  Prt^Kised  Rulemaking 

In  developing  this  final  rule,  the  C^oast 
Guard  is  waiving  the  usual  notice  of 
proposed  ndemaking  and  public 
comment  procedures  set  forth  in  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553).  The  APA  provides  an 
exception  to  the  notice  and  comment 
procedures  when  an  agency  finds  there 
is  good  cause  for  dispensing  with  such 
procedures  on  the  bases  that  they  are 
impracticable,  unnecessary  or  contrary 
to  the  public  interest  The  (Doast  Ckiard 
has  determined  that,  imder  5  U.S.C. 
553(b)(3)(B),  good  cause  exists  for 
dispensing  with  the  notice  of  proposed 
rulemaking  and  public  comment 
procedures  for  this  rule.  Specifically, 
this  rulemaking  implements  the  Debt 
(Collection  Improvement  Act  of  1996, 
which  leaves  the  agency  no  discretion. 
Accordingly,  the  (Coast  Guard  believes 
that  opportimity  for  prior  conunent  is 
unnecessary  and  is  issuing  these  revised 
r^ulations  as  a  final  rule  that  will  apply 
to  all  future  cases  under  this  authority. 
Other  administrations  with  the 


Department  of  Transportation  have  also 
followed  this  procedure. 

Aaaessment 

This  final  rule  is  exempt  from  review 
under  Executive  Order  12866  because  it 
is  limited  to  the  adoption  of  statutory 
language  without  interpretation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  the  Coast  Guard  is 
required  to  assess  the  impact  of 
regulations  on  small  business  entities. 
While  some  penalties  may  have  an 
impact  on  small  entities,  it  is  the  nature 
of  the  violation  and  not  the  size  of  the 
entity  that  will  result  in  an  action  by  the 
Coast  Guard.  Moreover,  although  this 
rule  increases  the  maximum  f>enalty 
that  could  be  assessed,  it  does  not 
change  the  Coast  Guard's  existing 
enforcement  policies  which  provide  for 
consideration  of  the  size  of  an  entity 
and  the  economic  impact  of  the  penalty 
on  that  entity.  The  aggregate  economic 
impact  of  this  rulemaking  on  small 
business  entities  should  be  minimal. 
Therefore,  the  Coast  Guard  certifies  that 
this  final  ride  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 
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for  Small  Entitim 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pul<. 
L.  104-121),  the  Coast  Guard  will 
provide  assistance  to  small  entities  to 
determine  how  this  rule  applies  to 
them.  If  you  are  a  small  entity  against 
which  a  civil  penalty  has  been  assessed 
by  the  Coast  Guard  and  you  need 
assistance  understanding  the  provisions 
of  this  rule  or  how  it  applies  to  your 
circumstances,  please  bring  this  issue  to 
the  attention  of  the  hearing  ofGcer  in 
your  case. 

Collection  of  Infbrmatioa 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufBcient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

EavBrniment 

The  Coast  Guard  considered  the 
enviroiunental  impact  of  this  rule  and 
concluded  that,  under  paragraph  2.B.2 
of-CommandAnt  Instruction  M16475.1B, 
(as  revised  by  59  PR  38654,  July  29, 
1994),  this  rule  is  categorically  excluded 
firom  further  environmental 
dociunentation  because  it  contains  only 
regulations  which  are  editorial  or 
procedural  in  nature.  A  "Categorical 
Exdusioa  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADCMESSES. 

List  of  Subjects 

33CFRPait5 

Volunteers. 

33CFRPait26 

ConumimcatioBs  equipment.  Marine 
safety.  Radio,  Telephcme,  Vessels. 

33  CFR  Paxt  27 

Marine  safety.  Oil  pollution. 
Penalties,  Vessels,  Waterways. 

33  CFR  Pait  95 

Alcohol  abuse.  Drug  abuse.  Marine 
saiisty,  Penalties. 


33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

33CFRPaTtllO 

Anchorage  grounds. 

33  CFR  Part  130 

Hazardous  materials  transportation. 
Insurance,  Oil  pollution.  Reporting  and 
recordkeeping  requirements.  Vessels, 
Water  pollution  control. 

33  CFR  Part  136 

Administrative  practice  and 
procedure.  Claims,  Continental  shelf, 
Insurance,  Oil  pollution. 

33  CFR  Part  138 

Insurance,  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

33  CFR  Part  140 

Continental  shelf.  Investigations, 
Marine  safety,  Occupational  safety  and 
health.  Penalties,  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  151 

Administrative  practice  and 
procedure.  Oil  poUution,  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

33  CFR  Part  153 

Hazardous  substances.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

33  CFR  Part  177 

Marine  safety. 

4€CFRPaTt2 

Marine  safety.  Reporting  and 
recordkeeping  requirements.  Vesseb. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  5,  26,  95,  100,  110, 130, 136, 
138.  140.  151,  153,  and  177;  and  46  CFR 
part  2;  and  adds  33  CFR  part  27. 

Title  33.  CtMptar  I 

PARTS— fAMENDEOl 

1.  The  authority  citation  for  part  5  is 
revised  to  read  as  follows: 

Aatharitj:  14  U.S.C  633,  892:  49  CFR  1.46. 


S5.67    [Removed] 

2.  Section  5.67  is  removed. 

PART  26-{AMENDED] 

3.  The  authority  citation  for  part  26 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  2;  33  U.S.C.  1201- 
1208;  49  CFR  1.45(b).  1.46;  Rule  1. 
International  Regulations  for  the  Prevention 
of  Collisions  at  Sea. 

§26.10    [Removed] 

4.  Section  26.10  is  removed. 

5.  Add  a  new  part  27  to  read  as 
follows: 

PART  27— ADJUSTMENT  OF  CIVIL 
MONETARY  PENALTIES  FOR 
INFLATION 

Sec. 

27.1  Applicability. 

27.2  EfliBctive  date. 

27.3  Penalty  Adjustment  Table. 
Authority:  Pub.  L.  101-410, 104  Stat  890 

as  amended  by  Pub.  L.  104-134;  49  CFR  1.45, 
1.46. 

PART  27-^DJUSTMENT  OF  OVIL 
MONETARY  PENALTIES  FOR 
INFLATION 

f27.1    Applicability. 

This  part  applies  to  each  statutory 
provision  under  the  laws  administered 
by  the  Coast  Guard  concerning  the 
maximinn  civil  monetary  penalty  which 
may  be  assessed  in  either  civil  judicial 
or  administrative  proceedings. 

f27.2    Effective  dale 

The  increased  penalty  amounts  set 
forth  in  this  rule  apply  to  all  violations 
under  the  applicable  statutes  and 
regulations  which  occur  after  May  7, 
1997. 

f27.3    Penalty  A^ustment  Table 

The  adjusted  statutory  penalty 
provisions  and  their  maximum 
applicable  amounts  are  set  out  in  Table 
1.  The  lastcohmm  of  the  table  provides 
the  newly  effective  ma-ifiTnnin  {>enalty 
amounts. 


Table  1.— Civil  Monetary  Penalty  Inflation  Adjustments* 


U.S.  Code  citation 


14  U.S.C. 
14  U.S.C. 


88<c)_ 
M6(h) 


Saving  Life  and  Property  „ 

Confidentiaiity  of  Medfeal  QuaMy  Aaeurwica  Reconto  (iral  oHarMe) 


New  maxK 
mum  pen- 
alty amount 

$5,500 

3.000 
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Table  1.— Civil  Monetary  Penalty  Inflation  Adjustments*— Continued 


U.S.  Code  citation 


Civil  monetaiy  penalty  description 


New  maxi- 
mum pen- 
alty amount 


14  U.S.C.  645(h) 

33  U.S.C.  471  „... 

33  U.S.C.  474  

33  U.S.C.  495 

33  U.S.C.  499  .: 

33  use.  502 

33  U.S.C.  533  .„ 

33  U.S.C.  1208(a) , 

33  U.S.C.  1208(b) , 

33  U.S.C.  1232  

33  U.S.C.  1236(b) 

33  U.S.C.  1236(c)  _.., 

33  U.S.C.  1236(d) 

33  U.S.C.  1319(d) 

33  U.S.C.  1319(g)(2)(A) 

33  U.S.C.  1319(g)(2)(A) 

33  use.  1319(g)(2)(B) 

33  U.S.C.  1319(g)(2)(B) 

33  U.S.C.  1321  (b)(6)(B)(l)  

33  U.S.C.  1321  (b)(6)(B)(i)  

33  U.S.C.  1321(b)(6)(B)(iO 

33  U.S.C.  1321(b)(6)(B)(ii) „. 

33  U.S.C.  1321(b)(7)(A) 

33  U.S.C.  1321(b)(7)(A) 

33  U.S.C.  1321(b)(7)(B) 

33  use.  1321(b)(7)(C)  

33  U.S.C.  1321(b)(7)(D)  

33  U.S.C.  1321(j)  -. 

33  U.S.C.  1322(1)  

33  U.S.C.  1322(1)  

33  U.S.C.  1517(a) 

33  U.S.C.  1608(a) 

33  U.S.C.  ie08(b) ;. 

33  U.S.C.  1908(b)(1)  

33  U.S.C.  1908(b)(2)  

33" use.  2072(a) 

33  use.  2072(b) 

33  U.S.C.  2609(a) 

33  U.S.C.  2609(b) 

33  U.S.C.  2716a(a) 

4§  U.S.C.  App.  1805(c)(2)  

46  U.S.C.  2302(a) 

46  U.S.C.  2302(c)(1) 

46  U.S.C.  2306(a)(2)(B)(4)  

46  U.S.C.  2306(b)(2)  

46  U.S.C.  3102(c)(1) 

46  U.S.C  3302(j)(5) — 

46  U.S.C.  3318(a) 

46  U.S.C.  3318(g) 

46  U.S.C.  3318(h) 

46  U.S.C.  3318(0 

46  U.S.C.  3318fl)(1) 

46  use.  3318(0(1) 

46  use.  3318(k)  

46  U.S.C.  3318(1)  

46  U.S.C.  3502(e) 

46  U.S.C.  3504(c)  

46  U.S.C.  3504(c)  

46  U.S.C.  3506  

46  U.S.C.  3718(a)(1)  

46  U.S.C.  4106  

46  use.  4311(b)  

46  U.S.C.  4311(b)  _. 

46  U.S.C.  4311(c)  

46  U.S.C.  4507  

46  U.S.C.  5116(a) 

46  U.S.C.  5116(b) 

46  U.S.C.  5116(c)  

46  U.S.e.  6103(a) 

46, U.S.C.  6103(b) 


CM/Hazardous  Substances: 
Oil/Hazardous  Substances: 
Oil/Hazardous  Substances: 
OlAHazardous  Sutistances 


Confidentiality  of  Medical  Quality  Assurance  Records  (subsequent  offense) 

Anchorage  Ground/Hartx)r  Regulations  General „ » 

Anchorage  Ground/Hartx>r  Regulations  St.  Mary's  River — 

Bridge^ailure  to  Comply  with  Regulations 

Bridge^Drawbhdges  :>. . 

Bridges/Failure  to  Alter  Bridge  Ot>structing  Navigation . 

Bridges/Maintenance  &  Operation  

Bridge  to  Bridge  Communication ..........................._ 

Bridge  to  Bridge  Communication '. 

PWSA  Regulations - 

Vessel  Navigation:  Regattas  or  Marine  Parades 

Vessel  Navigation:  Regattas  or  Marine  Parades 

Vessel  Navigation:  Regattas  or  Marine  Parades 

Pollution  Prevention  _ « 

Pollutton  Prevention  (per  violation) , .... .... 

Pollution  Prevention  (total  under  sut)paragraph)  . — . 

Pollution  Prevention  (per  day  of  violation) ~-. 

Pollution  Prevention  (total  under  sutiparagraph  — ..». 

Oil/Hazardous  Substances:  Discharges  (per  violation)  

Disctiarges  (total  under  paragraph)  . .. 

Discharges  (per  day  of  violation)  

Discharges  (total  under  paragraph)  

Discharges  (per  day  of  violation)  „.. 

Oil/Hazardous  Substances:  Discharges  (per  barrel  of  oil  or  unit  of  hazaub  docharged) 

Oil/Hazardous  Substances:  Discharges 

Oil/Hazardous  Substances:  Dischs^ges 

Oil/Hazardous  Substances:  Discharges  (per  barrel  of  oil  or  unit  of  hazaub  dncharged) 

Oil/Hazardous  Substances  Prevention  Regulations 

Marine  Sanitation  Devices  . — 

Marine  Sanitation  Devices  ^. . 

Deepwater  Ports  Regulations  ~ 

International  Regulations _ ... 

International  Regulations . ..» 

I  OHuiiOii  irom  onips  •..••■>•••■••••>•••»■•■•■••■■••••••••■•■•■••■••••■•••••■••■•■••••«■••••««•••••••■•••••••■»•■••••••••••• 

Pollution  from  Ships  ........... — ............. ........ 

Inland  Navigation  Rules . 

Shore  Protection .". — 

Shore  Protection »..._...» ...~ „....,... 

Oil  Pollution  Liability  and  Compensation  .. - - 

Suspension  of  Passenger  Service .. — 

Negligent  Operations ~~. . 

NOQfiQoni  (.^pGrsiions  ..—••-•••••••••-•••••••••••••••••■.•••••••••••••■•*••••••••••«••••-■■•■•"••••••••••••••••••••»"•••••• 

Vessel  Reporting  Requirements:  Owner „ 

Vessel  Reporting  Requirements:  Master „ ...~ ... 

immersion  ouiis  ..........................■...■......■........................>......■.....—.■■..■..—.................■..***...■ 

Inspection  Permit „.„.„„............................«..........> 

Vessel  Inspection  

Vessel  Inspection  . 

Vessel  Inspection  

V6SS61  insp©dJon  ••■■••»•«»■■••••■••••••»•••••■••••••••••••••••••■••••••••••••••••••••••••••••••••••••••••••••••■••••••• 

V6SS01  inspodiOii  .•••••••••>••••••■>■•■»••■■••••■••»•••••••*■■■■■■•«■■••••••■••>>«■••*»••••••••••■■•••••■•••■■•••*•• 

V6SS9i  inspodion  •■■••»••■••*••••■••■■••••■•••••••■•••••■■•■•■■••••■•■•••••••••••■••■■•••■•••••••■■••■**•••■*••••■••••• 

V69S61  ifiSDOdion  ....*.••••■>■■■>•*>■■••■••■•••••••■■»••••••••■••••■•••■••■•••»•••>■■•■■•••••■••■•■••••■••■•••••■••••• 

Lisi^^^Duni  Oi  •  ossonuvTs  ■>•»««■■•••■•■••••••■■••••••••••>«■■»■■•*•••••••»■••••••••■••*••••••*••*■■*■•*****■***< 

Notification  to  Passengers  — 

Notification  to  Passengers  — 

Copies  of  Laws  on  Passenger  Vessels 

Dangerous  Cargo  Carriage 

Uninspected  Vessels 

Recreational  Vessels  (Maximum  for  related  series  of  violations) 

Recreational  Vessels , 

Recreatior^  Vessels ~..... 

Vessel  Inspection  „ 

Load  Lines - - 

Load  Lmes — _........„................»....»............. ......«—...»».•....»•.. 

I  oao  Ljnes  ■..■■.......*..■...»...........................................................................................< 

Reporting  Marir>e  Casualties — , . . 

Reporting  Marirw  Casualties ^».: ,>^^^^.,„»,-. .„—•• 


22.000 

110 

220 

1.100 

1.100 

1.160 

1.100 

550 

550 

27.500 

5.500 

5.500 

2.500 

27.500 

11.000 

27.500 

11.000 

137.500 

11.000 

27.500 

11,000 

137,500 

27.500 

1.100 

27.500 

27.500 

3.300 

27.500 

2.200 

5.500 

11.000 

5.500 

5.500 

27,500 

5,500 

5,500 

5.500 

27.500 

11.000 

27.500 

55.000 

1.100 

1.100 

5.500 

1.100 

5.500 

1.1m 

5.500 

5.500 

1.100 

1.100 

11.000 

2.000 

11.000 

5.500 

110 

11.000 

560 

220 

27.500 

5.500 

110.000 

2.200 

1.100 

5.500 

5.500 

11.000 

5.500 

1.100 

sisoo 
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Table  1.— Civil  Monetary  Penalty  Inflation  Adjustments  •—Continued 


U.S.  Code  citation 


46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.&C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  use. 
46  U.S.C. 
46  U.S.C. 

46  u.ac. 

46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
'46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  use. 
46  use. 

46  use. 

46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C. 
46  U.S.C 
46  U.S.C 


8101(f) 

8101(9) 

8102(a) 

8103(f)  ..._.. 

8t04(i) 

81040)  ....... 

8302(e) 

8304(d) 

8S02(e) 

8502(f) 

8503  

8701(d)  ...... 

8702(e)  ...... 

8906  

3308(a) 

9308(b) 

9308(c)  

10104(b)  „.. 

10307  

10308(b)  .... 
10309(b)  .... 

10310  

10312(c)  .... 
10314(a)(2) 
10314(b)  .... 
10315(c)  .... 

10321  

10505(b)  .... 
10508(b)  .... 

10711  

10902(a)(2) 
10903(d)  ..... 

10907(b) 

11101(f) 

11102(b)  ..... 

11104(b) 

11105(c)  

11303(a) 

11303(b) 

11303(c)  

11506  

12122(a) 

12309(b) 

12507(b) 

14701  

14701   

14702  

31309  

1809(a)(1)  .. 


Civil  monetary  penalty  description 


8101(e) Manning  of  Inspected  Vessels 


Marmtng  of  Inspected  Vessels 

Manrvng  of  Inspected  Vessels  „., 

Watc^men  on  Passenger  Vessels 

Citizenship  Requirements  _ , 

Watches  on  Vessels 

Watches  on  Vessels „ 

Staff  Department  on  Vessels „, 

Officer's  Competency  Certificates 

Coastwise  Pilotage 

Coastwise  Pilotage 

Federal  Pilots  

Merohant  Mariners  Documents 

Crew  Requirements 

Small  Vessel  Manning 

Pilotage:  Great  Lakes 

Pilotage:  Great  Lakes 

Pitotage:  Great  Lakes 

Failure  to  Report  Sexual  Offense  

Posting  ol  Agreements „ 

Foreign  Engagements  by  Seamen  

Raplaoement  of  Lost/Ueserted  Seamen 

Discharge  ol  Seamen _ 

Fdreign/lntercoastal  Voyage* 

Pay  Advances  to  Seamen 

Pay  Advarx»s  to  Seamen 

AHotmerrts  to  Seamen  .„„ 

Seamen  Protection:  Gerwral 

Advances 

Seamen  Protection:  General 


New  maxi- 
mum perv 
alty  amount 


Effects  of  Deceased  Seamen  

Complaints  of  Unfitness  _ 

Proceedings  on  Examination  of  Vessel 

Permission  to  Make  Complaint  

AccomnHxtetkxn  for  Seamen 

Medicjne  Chests  on  Vessels 

Destitute  Seamen „.. , 

Wages  on  Discharge 

Log  Books  

Log  Books  .•; 

Log  Books  „ 

Carrying  of  Sheath  Knives  

klentifcatkxi  of  Vessels  

Numbenng  of  Undocumented  Vessels 

Vessel  tdentificatjon  System  

Measurement  ol  Vessels 

Registry/Recording:  Tonnage „ 

Measurement/False  Statements  _ 

Instruments  and  bens 

Hazardous  Materials— Relating  to  Vessels 


•Table  may  not  include  alt  civil  monetary  penalties,  if  penalty  is  not  Nsted,  check  applicable  statute  for  penalty  amount 


1,100 

11.000 

11,000 

1,100 

550 

11.000 

11.000 

110 

110 

II.CWO 

11.000 

27,500 

560 

11.000 

1.100 

11.000 

11.000 

11.000 

5,500 

110 

V10 

220 

56 

110 

560 

560 

560 

220 

550 

22 

220 

550 

110 

550 

550 

550 

110 

550 

220 

220 

186 

55 

550 

1,100 

11.000 

22.000 

22,000 

22,000 

11,000 

11,000 


PART  96— (AMENDED] 

6.  The  authority  citation  for  part  95  is 
revised  to  read  as  follows: 

Aotkortty:  33  U.S.Q  2071;  46  U.S.C  2302; 
49  CFR  1.46. 

^96.065    [HSmovsaj 

7.  Section  95.055  is  removed. 

PART  100— [AMENDED] 

8.  The  authority  citation  for  part  100 
is  revised  to  read  as  follows:    ^ 


Aatbortty:  33  U.S.C.  1233  through  1236;  49 
CFR  1.46;  33  CFR  100.35. 

f  100.101    [AnwrKtod] 

9.  In  §  100.101.  paragraph  (cKl2)  is 
removed. 

f  100.102    [AnrnndmSl 

10.  In  §  100.102,  paragraph  (c)(5)  is 
removed. 

f  100.103    [Aimmtod] 

11.  In  §  100.103,  paragraph  (cH7)  U 
removed. 


1100.104    [Amended] 

12.  In  §  100.104,  paragraph  (c)(9)  is 
removed. 

{100.106    [Amended] 

13.  hi  §  100.108,  paragraph  (b)(6)  is 
removed. 

f  100.504    [Amended] 

14.  In  §  100.504.  paragraph  (c)(5)  is 
removed. 

fioasos    [Amended] 

15.  hi  §  100.505.  paragraph  (c)(7)  is 
removed. 
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16.  The  authority  citation  for  part  110 
is  revised  to  read  as  follows: 

Aothority:  33  U.S.C.  471. 1221  through 
1236,  2030,  2035.  2071:  49  CFR  1.46  and  33 
CFR  1.05-l(g). 

{110.1a    [Amended] 

17.  In  §  110.1a,  paragraph  (b)  is 
removed. 

PART  130— [AMENDED] 

18.  The  authority  citation  for  part  130 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  2716.  2716a:  E.O. 
12777,  3  CFR,  1991  Comp..  p.  351;  49  CFR 
1.46. 

19.  Section  130.14  is  revised  to  read 
as  follows: 

{130.14    Enforcement 

Enforcement  actions  will  be  carried 
out  imder  the  provisions  of  33  L,t'K 
138.140. 

PART  136— [AMENDED] 

20.  The  authority  citation  for  part  136 
is  revised  to  read  as  follows: 

Authority:  31  U.S.C.  3801  through  3812;  33 
U.S.C.  2713.  2714;  E.O.  12777,  3  CFR,  1991 
Comp.,  p.  351:  49  CFR  1.46. 

{136.9    Falsification  of  claims.  [Amended] 

21.  In  §  136.9,  remove  the  words  "of 
up  to  S5.000". 

PART  138— [AMENDED] 

22.  The  authority  citation  for  part  138 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  2716.  2716a;  42  U.S.C. 
9608.  9609;  sec.  7(b).  E.O.  12580,  3  CFR,  1987 
Comp.,  p.  198;  E.O.  12777.  3  CFR  1991 
Comp.,  p.  351;  49  CFR  1.46:  §  138.30  also 
issued  under  the  authority  of  46  U.S.C.  2103. 
14302. 

23.  In  §  138.140.  paragraph  (a)  is 
revised  to  read  as  follows: 

{138.140    Enforcement 

(a)  Any  person  who  fails  to  comply 
with  this  part  with  respect  to  evidence 
of  financial  responsibility  under  section 
1016  of  OPA  90  (33  U.S.C.  2716)  is 
subject  to  a  civil  penalty.  In  addition, 
under  section  4303(b)  of  that  Act  (33 
U.S.C.  2716a(b)).  the  Attorney  funeral 
may  secure  such  relief  as  may  be 
necessary  to  compel  compliance  with 
this  part  including  termination  of 
operations.  Further,  any  person  who 
foils  to  comply  with  this  part  with 
respect  to  evidence  of  financial 
responsibility  imder  section  108(a)(1)  of 
CERCLA  (42  U.S.C.  9608(a)(1)).  is 
subject  to  a  Class  I  administrative  civil 
penalty  and  a  Class  n  administrative 
civil  penalty  or  judicial  penalty. 


24.  In  §  138.140,  paragraph  (b). 
remove  "section  4197  of  the  Revised 
Statutes  (46  U.S.C.  91)"  and  add,  in  its 
place  "46  U.S.C.  App.  91". 


PART  140— [AMENDED] 

25.  The  authority  citation  for  part  140 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  1333, 1348, 1350. 
1356;  49  CFR  1.48. 

{140.36    Sanctions 

26.  In  §  140.35,  paragraph  (a)(3), 
remove  the  words  "of  not  more  than 
$10,000". 

PART  151— [AMENDED] 

27.  The  authority  citation  for  part  151 
is  revised  to  read  as  follows: 

Authority:  33  U.S.Q  1321, 1903, 1908;  EO. 
12777, 3  CFR.  1991  Comp..  p.  351;  49  CFR 
1.46. 

{151.04    Penalties  for  Violation 

28.  In  §  151.04.  paragraph  (a),  remove 
the  words  "not  to  exct«d  $25,000". 

29  In  §  151.04.  paragraph  (b).  remove 
the  words  "not  to  exceed  $5,000". 

30.  In  §  151.59  paragraphs  (d)(6)  and 
(e)(2)(ii)  are  revised  to  read  as  follows: 

{1S139    Placards. 

•  »        •        •        • 

(d)*  •  • 

(6)  A  person  who  violates  the  above 
requirements  is  liable  for  a  civil  penalty 
for  each  violation,  and  the  criminal 
penalties  of  a  class  D  felony. 

•  •        •        *        • 

(e)*  •  • 

(2)*  •  * 

(ii)  A  person  who  violates  the  above 
requirements  is  liable  for  a  civil  penalty 
for  each  violation,  and  the  criminal 
penalties  of  a  class  D  felony. 


PART  153— [AMENDED] 

31.  The  authority  citation  for  part  153 
continues  to  read  as  follows: 

Authority:  14  U.S.C  633;  33  U.S.C  1321; 
42  U.S.C  9615;  E.0. 12580.  3  CFR.  1987 
Comp..  p.  193;  E.0. 12777.  3  CFR,  1991 
Comp..  p.  351;  49  CFR  1.45  and  1.46. 

32.  Section  153.307  is  revised  to  read 
as  follows: 


PART  177— [AMENDED] 

33.  The  authority  citation  for  part  177 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C  4302. 4311:  49  CFR 
1.45  and  1.46. 

34.  Section  177.09  is  revised  to  read 
as  follows: 


{153.907 

Section  311(b)(7)(C)  of  the  Act,  as 
amended,  prescribes  that  any  person 
who  fails  or  refuses  to  comply  with  the 
provisions  of  this  subpart  is  liable  for  a 
civil  penalty  per  day  of  violation. 


{177.09 

An  operator  of  a  vessel  who  does  not 
follow  the  directions  of  a  Coast  Guard 
Boarding  Officer  prescribed  in  §  177.05 
is,  in  addition  to  any  other  penalty 
prescribed  by  law,  subject  to — 

(a)  The  criminal  penalties  of  46  U.S.C 
4311,  which  provides  that  a  person 
willfully  operating  a  recreational  vessel 
in  violation  of  46  U.S.C,  Chapter  43  or 
regulations  issued  thereunder,  shall  be 
fined  not  more  than  $5,000,  imprisoned 
for  not  more  than  one  year,  or  both. 

(b)(1)  The  civil  {>enaltie8  for  violating 
46  U.S.C  4307(a)(1). 

(2)  The  civil  penalties  of  46  U.S.C. 
4311,  which  provides  that  a  person 
violating  any  other  provision  of  43 
U.S.C,  Chapter  43  or  regulation  issued 
thereunder  is  liable  to  the  United  States 
Government  for  a  civil  penalty,  and,  if 
the  violation  involves  the  operation  of  a 
vessel,  the  vessel  is  liable  in  rem  for  the 
penalty. 

TMe  46,  Chapter  I 

PART  2— [AMENDED] 

35.  The  authority  citation  for  part  2  is 
revised  to  read  as  follows: 

Authority:  14  U.S.C  664;  31  U.S.C  9701; 
33  U.S.C  1903: 43  U.S.C  1333. 1356;  46 
U.S.C  2110.  3306,  3703:  E.0. 12234.  3  CFR. 
1980  Comp..  p.  277:  E.0. 12777,  3  CFR.  1991 
Comp.,  p.  351;  49  CFR  1.46;  Subpart  2.45  also 
issued  under  the  authority  of  64  Stat  1120. 

{2.10-135    Penaltie«[Amandatq 

36.  In  §  2.10-135,  paragraph  (a), 
remove  the  words  "of  not  more  than 
$5,000". 

37.  The  heading  Subpart  2.50  is 
revised  and  §  2.50-1  is  added  to  read  as 
follows: 

SubfMTt  2.50— Penaitiee 

{2.50-1    Penalty  procoduTM. 

Qvil  and  criminal  penalty  procedures 
appear  in  33  CFR  part  1.  Qvil  monetary 
penalty  amounts  are  set  forth  in  33  CFR 
part  27. 

Dated:  March  24. 1997. 
Paul  M.  Blayney, 

RearAdmiml,  U.S.  Coast  Guard.  Chief  ^ 
Counsel. 
[FR  Doc.  97-8781  FUed  4-7-97;  8:45  am] 

MLUNQ  0006  4ei»-14-H        .  t 
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ENVIRONMBfTAL  PROTECTION 
AQEHCY 

40CFRPart52 
PL  150;  FRL-6804-2] 

Approval  and  Proimilgation  of 
Imptementatiofi  Plan;  Illinois 

agency:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Direct  final  nile. 

SUMMARY:  In  this  action  USEPA  is 
approving  the  State  Implementation 
Plan  (SIP)  revision  request  submitted  by 
the  Illinois  Environmental  Protection 
Agency  (lEPA)  on  August  15.  1996.  In 
the  August  15  request,  lEPA  requested 
that  the  Marathon  Oil  Company  in 
Robinson,  Illinois  be  granted  a  carbon 
monoxide  (CO)  variance  with  specified 
conditions  begiiuiing  January  19,  1996, 
and  ending  August  4, 1997.  This 
variance  exempts  the  Marathon  Oil 
Company  Crom  the  emission  limits 
specified  in  the  relevant  CO  SIP 
approved  May  31, 1972  and  revised 
February  21, 1980,  thereby  allowing  its 
fluid  bed  catalytic  cracking  unit  (FCCU) 
to  emit  300  parts  per  million  (ppm)  of 
CO  corrected  for  50  percent  excess  air 
(Corrected)  instead  of  the  SIP  emission 
limit  of  200  ppm  Corrected.  The 
conditions  require  that  the  Marathon  Oil 
Company  utilize  all  means  possible  to 
minimize  emissions  and  implement  a 
plan  of  compliance  sulnnitted  as  part  of 
the  SIP  revision.  In  this  action.  USEPA 
is  approving  the  requested  SEP  revision 
through  a  "direct  final"  rulemaking;  the 
rationale  for  this  approval  is  set  forth 
below.  Elsewhere  in  this  Federal 
Register.  USEPA  is  proposing  approval 
and  soliciting  conunent  on  this  direct 
final  action;  if  adverse  conunents  are 
received,  USEPA  will  withdraw  the 
direct  final  and  address  the  comments 
received  in  a  new  final  rule;  otherwise, 
no  further  rulemaking  will  occur  on  tbi« 
requested  SIP  revision.  The  USEPA  is 
approving  this  SIP  revision  request 
because  modeling  shows  that  the 
emission  limits  are  adequate  to  protect 
the  CO  national  ambient  air  quality 
standards  (NAAQS). 
DATES:  This  action  is  effective  on  June 
9, 1997,  unless  USEPA  receives  adverse 
or  critical  comments  by  May  8, 1997.  If 
the  effective  date  is  delayed,  timely 
notification  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-ISJ),  U.S. 
Enviroiunental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 


Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevaid, 
Chicago.  Illinois  60604. 

RM  FURTHER  MRMMATKM  CONTACT: 
Ryan  Bahr.  Environmental  Engineer, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Enviroiunental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604,  (312)  353-4366. 

SUPPtXMBITARY  MFORMATION: 
L  Background 

The  Marathon  Oil  Company  is  located 
in  Crawford  County,  Illinois  which  is 
designated  attaiiunent  for  CO  (See  40 
CFR  81.314).  On  May  31.  1972  (37  FR 
10862)  the  USEPA  approved  the  "State 
of  Illinois  Air  Pollution  Implementation 
Plan"  as  the  Illinois  SIP.  On  February 
21.  1980.  the  USEPA  approved  revisions 
to  the  SIP.  incorporating  section  216.361 
in  Title  35  of  the  Illinois  Administrative 
Code  (35  lAC  216.361)  as  part  of  the 
niinois  SIP  (45  FR  11472).  The  SIP 
limits  petroleiun  and  petrochemical 
processes  to  emit  no  more  thaii  200  ppm 
Corrected  of  CO.  The  FCCU  operated  by 
the  Marathon  Oil  Company  is  such  a 
petroleum  process  and  therefore  cannot 
legally  emit  CO  in  excess  of  this  limit. 

On  August  4  and  5  of  1993.  stack  tests 
showed  the  FCCU  at  the  Marathon  Oil 
Company  to  be  emitting  above  the  200 
ppm  limit  The  State  issued  a 
Compliance  Inquiry  Letter  (CIL)  on 
March  2. 1995,  concerning  the  stack 
tests.  The  Marathon  Oil  Company  then 
performed  a  test  on  March  14,  finding 
the  FCCU  to  be  emitting  less  than  200 
ppm  Corrected.  The  USEPA  issued  a 
notice  of  violation  (NOV),  concerning 
the  1993  test  results,  on  April  13. 1995. 
Then,  on  May  23.  1995.  the  Marathon 
Oil  Company  filed  a  petition  with  the 
State  for  a  variance  firom  35  lAC.  Adm. 
Code  §  216.361(a). 

On  May  16, 1996,  Illinois  approved 
the  variance  for  the  j>eriod  beginning  on 
January  19.  1996,  and  ending  August  4, 
1997,  as  Illinois  Pollution  Control  Board 
Variance  95-150  (PCB  95-150).  The 
effective  date  of  the  Variance  was 
January  19, 1996.  A  plan  of  compliance 
was  also  approved  as  part  of  that 
variance. 

lEPA  submitted  the  variance  as  a  SIP 
revision  request  on  August  15, 1996. 
The  USEPA  found  the  submittal  to  be 
complete  in  a  completeness  letter  to 
lEPA  on  December  20, 1996. 


n.  Analysia  of  State  Submittal 

What  Illinois  designates  as  a  variance 
can  be  considered  for  a  SIP  revision  if 
there  is  evidence  that  no  exceedances  of 
the  NAAQS  would  occxu  under  the 
variance,  and  the  applicable  prevention 
of  significant  deterioration  (PSD) 
requirements  are  acceptably  addressed. 

A.  Air  Quality  Modeling 

In  support  of  the  SIP  revision  request 
and  to  show  the  CO  NAAQS  to  be 
protected,  DEPA  submitted  dispersion 
modeling  performed  by  a  contractor  for 
the  Marathon  Oil  Company.  The  basic 
study  entitied  "Screening  Modeling  of 
Air  Emissions  from  the  CO  Boiler 
Bypass  Stack  at  Robinson"  was 
completed  May  9,  1994,  and  was  the 
only  analysis  submitted  with  the 
original  request.  The  USEPA  requested 
a  more  detailed  report  and  was  supplied 
with  an  attachment  on  October  3. 1996, 
which  was  inadvertently  omitted  from 
the  revision  request.  This  report  entitied 
"Atmospheric  Dispersion  Modeling  of 
Carbon  Monoxide  Emissions  from  die 
CO  Boiler  at  the  Robinson  Refinery"  had 
been  completed  on  May  1, 1995. 

The  analysis  used  The  Industrial 
Source  Complex — Short  Term  Model  to 
calculate  maYimnnn  downwind 
concentrations  of  CO  for  several 
scenarios.  The  highest  ambient 
concentration  resulting  from  an  effluent 
concentration  of  300  ppm  was  .03  ppm 
on  a  one  hour  average  basis  and  .007 
ppm  on  an  eight  hour  averaging  basis. 
The  NAAQS  for  CO  are  35  ppm  on  a  one 
hour  averaging  basis  and  9  ppm  for  an 
8  hour  averaging  basis.  This  modeling 
was  reviewed  by  the  USEPA  and  was 
found  to  be  acceptable  and 
demonstrates  that  no  exceedances  of  the 
NAAQS  would  occur  under  a  CO 
emission  limit  of  300  ppm. 

B.  Prevention  of  Significant 
Deterioration 

The  Marathon  Oil  Company's  FCCU 
was  constructed  in  1975,  prior  to  the 
promulgation  of  PSD  rules.  The  original 
permit  was  not  a  PSD  permit  and  the 
original  capacity  or  potential  to  emit, 
has  not  changed  since  the  original 
construction.  Therefore,  PSD  does  not 
apply. 

C.  Test  Methods 

Illinois'  August  15, 1996,  submittal 
did  not  include  revisions  to  or 
discussion  of  compliance  test  methods. 
The  current  SIP.  which  includes 
Crawford  County  limits  and  selected 
test  methods  that  were  simultaneously 
approved  on  May  31.  1972  (37  FR 
10862).  applies  the  stack  test  method  in 
35  lAC  §  216.101  as  the  reference  test 
method  for  evaluating  compliance  with 
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the  Crawford  County  limits.  The  State's 
recent  submittal  did  not  request 
revisions  to  the  applicable  test  methods. 
This  indicates  that  the  SIP  continues  to 
apply  the  test  methodology  in  35  LAC 
§  216.101  as  the  applicable  reference 
test  method  for  all  of  Crawford  County's 
sources. 

D.  Plan  of  Compliance 

The  plan  of  compliance  calls  for 
revising  the  refinery  gas  burners, 
inspection  and  repair  of  the  damper 
controls,  installation  of  a  flame 
temperatiue  measuring  devise,  burner 
improvements,  and  boiler  testing  and 
optimization,  all  to  be  concluded  before 
June  14, 1997.  The  USEPA  realizes  that 
this  plan  has  the  potential  for 
decreasing  CO  emissions  and  the 
Marathon  Oil  Company  shall  implement 
the  plan  as  written.  However,  the  plan 
does  not  demonstrate  that  it  will 
achieve  compliance,  and  is  therefore 
considered  as  routine  maintenance 
measures  and  not  a  compliance  plan. 
The  implementation  of  the  plan  does 
not  exempt  the  Marathon  Oil  Company 
bom  any  regulations  which  apply  to  the 
facility. 

m.  USEPA's  Rulemaking  Action 

USEPA  is  approving  the  SIP  revision 
request  submitted  by  the  lEPA  on 
August  15, 1996,  which  grants  the 
Marathon  Oil  Company  in  Robinson, 
Illinois  a  CO  variance  with  specified 
conditions  beginning  January  19, 1996, 
and  ending  August  4,  1997.  Dispersion 
modeling  has  shown  the  CO  emission 
limit  of  300  ppm  to  be  protective  of  the 
NAAQS  and  is  therefore  approved.  This 
site-specific  SIP  revision  consists  of 
variance  PCB  95-150,  which  was 
adopted  on  May  16, 1996,  and  became 
efiiective  on  January  19, 1996.  This  is  a 
variance  from  section  35  lAC  216.361(a) 
as  it  applies  to  the  Marathon  Oil 
Company's  fluid  bed  catalytic  cracking 
unit. 

The  USEPA  is  publishing  this  action 
without  prior  proposal' because  USEPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  USEPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  June  9, 1997, 
luiless,  by  May  8,  1997,  adverse  or 
critical  comments  are  received. 

If  the  USEPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  rulemaking 
that  will  withdraw  the  final  action.  All 
public  conunents  received  will  be 
addressed  in  a  subsequent  final  rule 


based  on  this  action  serving  as  a 
proposed  rule.  The  USEPA  will  not 
institute  a  second  conunent  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  Jime  9, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  ftiture 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995.  memorandum  bom  Mary  D. 
Nichols.  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  section  600  et  seq.,  USEPA 
must  prepare  a  regidatory  flexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities. 
5  U.S.C.  sections  603  and  604. 
Alternatively,  USEPA  may  certify  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
(Act)  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SEP  approval  does  not  impose 
any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  EPA..  427  U.S. 


246,  256-66  (1976);  42  U.S.C 
7410(aH2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995,  USEPA 
must  undertake  various  actions  in 
association  with  any  proposed  or  final 
rule  that  includes  a  Federal  mandate 
that  may  result  in  estimated  costs  to 
state,  local,  or  tribal  governments,  or  to 
the  private  sector,  in  the  aggregate  of 
$100  million  or  more.  This  Federal 
action  approves  pre-existing 
requirements  under  state  or  local  law. 
and  imposes  no  new  reqiiirements. 
Accordingly,  no  additional  costs  to 
state,  local,  or  tribal  governments,  or  the 
private  sector,  result  from  this  action. 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  9, 1997.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  efi^ectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  SulijectB  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Intergovernmental  relations.  Reporting 
and  record  keeping  requirements. 

Dated:  March  19, 1997. 
David  A.  UUridi. 
Acting  Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  tide  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1,  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Anthoritjr:  42  U.S.C  7401-7671q. 

2.  Section  52.729  is  added  to  read  as 
follows: 

S52.729    Control  strategy:  Cartoon 
monoxide. 

The  following  source  specific 
emission  controls  are  approved:  (a) 
Approval — On  August  15, 1996,  the 
Ulinois  Environmental  Protection 
Agency  requested  that  the  Marathon  Oil 
Company  in  Robinson,  Illinois  be 
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granted  a  carbon  monoxide  (CO)  state 
implementation  plan  (SIP)  revision  with 
specified  conditions.  This  SIP  revision 
liitnits  the  Marathon  Oil  Company's  CO 
emissions  from  its  fluid  bed  catalytic 
cracking  luiit  CO  boiler  to  be  no  more 
than  300  parts  per  million  of  CO 
corrected  for  50  percent  excess  air 
beginning  January  19,  1996,  and  ending 
August  4, 1997.  The  variance  became 
efiective  January  19,  1996.  The  SIP 
revision  request  satisfies  all  applicable 
reauirements  of  the  Clean  Air  Act. 

(b)  {Reserved) 
(FR  Doc  97-8896  Filed  4-7-97;  8:45  am] 


BIVIRONMENTAL  PflOTECTION 
AGENCY 

40  CFR  Part  300 

(FRL-6806-S] 

National  Oil  and  Hazardous 
Substancas  Potlution  Contingancy 
Plan  National  Prforitias  List  Updata 

AOBNCY:  Enviroomental  Protection 

Agency. 

ACTION:  Notice  of  partial  deletion  of  the 

Geneva  Industries  Superfund  Site  from 

the  National  Priorities  List 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
a  portion  of  the  Geneva  Industries  Site 
(Site)  in  Houston,  Texas,  from  the 
National  Priorities  List  (NPL).  The 
portion  to  be  deleted  (Source  Control 
Portion  of  the  Site)  is  described  below. 
The  NPL  is  Appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA). 
EPA  and  the  State  of  Texas  have 
determined  that  all  appropriate  Fund- 
financed  responses  under  CSICLA  have 
been  implemented  and  that  no  further 


cleanup  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
State  of  Texas  have  determined  that 
remedial  actions  conducted  at  the  Site 
to  date  have  been  protective  of  public 
health,  welfare,  and  the  environment. 

EFFECTIVE  DATE:  May  8,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  R.  Franke,  Remedial  Project 
Manager,  US  EPA,  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
(214)665-8521. 

SUPPLEMENTARY  INFORMATION:  The  site 
portion  to  be  deleted  from  the  NPL  is  a 
portion  (Source  Control  Portion)  of  the 
Geneva  Industries  Superfund  Site, 
Houston,  Texas.  The  Source  Control 
Portion  of  the  Site  consists  of  the  first 
seven  components  of  the  eight  remedial 
action  components  of  the  Record  of 
Decision  (ROD)  for  the  Site.  The  Source 
Control  Portion  of  the  Site  includes:  (1) 
Removal  and  disposal  of  all  surface 
iiaacilities,  (2)  plugging  and  abandoning 
unnecessary  monitoring  wells,  (3) 
excavation  of  22,500  cubic  yards  of  soils 
contaminated  with  greater  than  one 
hundred  parts  per  million 
polychlorinated  biphenyb,  (4) 
excavation  of  all  drums  buried  onsite, 
(5)  disposal  of  excavated  material  in  an 
EPA-approved  ofbite  facility,  (6) 
construction  of  a  slurry  wall  barrier 
around  the  Site  with  a  pressure  relief 
well  system,  and  (7)  construction  of  a 
permanent  protective  cap  across  the  Site 
surface.  This  partial  deletion  does  not 
include  the  eighth  ROD  remedial  action 
component  (Groimd  Water  Portion  of 
the  Site),  which  will  remain  on  the  NPL 
with  remedial  activities  continuing  for 
the  ground  water  system  operation.  The 
Ground  Water  Portion  of  the  Site 
consists  of  recovery  and  treatment  of 
trichloroethylene  contaminated  ground 
water  in  the  thirty-foot  and  one- 
hundred-foot  sands.  A  Notice  of  Intent 
for  Partial  Deletion  of  this  Site  was 
published  in  the  Federal  Register  on 
October  31, 1996,  (61  FR  56194).  The 
closing  date  for  public  comment  was 

Table  l  .—General  Superfund  Section 


December  2,  1996.  EPA  received  no 
comments  during  the  comment  period. 
EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welftre,  or  the  environment  and 
maintains  the  NPL  as  a  list  of  the  most 
serious  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  response 
actions  financed  using  the  Hazardous 
Substance  Response  Trust  Fund  (Fund). 
Any  site  deleted  from  the  NPL  remains 
eligible  for  Fimd-financed  remedial 
actions  in  the  uidikely  event  that 
conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
provides  that  in  the  event  of  a 
significant  release  from  a  site  deleted 
from  the  NPL  the  site  shall  be  restored 
to  the  NPL  without  application  of  the 
Hazard  Ranking  System.  Deletion  of  a 
site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  actions. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Hazardous 
waste. 

Dated:  February  28, 1997. 

Pamela  Phillips, 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region  8. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART  300-{AMENOEO] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1321(c)(2);  42  U.S.C 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR. 
1991  Comp..  351;  E.O.  12580;  52  FR  2923.  3 
CFR,  1987  Comp.,  p.  193. 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  revising  the  entiy  for 
"Geneva  Industries/Fuhrmann  Energy", 
Houston,  Texas  to  read  as  follows: 

Appendix  B  to  Part  300 — National 
Priorities  List 


Stale 


Site  name 


City/county 


Notes 


Geneva  Industriea/Fuhrmann  Energy 


Houston 


Notes:  *  *  * 

P  -  sites  within  partis  detelion(s). 
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(FR  Doa  97-8817  Filed  4-7-97;  8:45  am] 
BlUJNa  CODE  «6»-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6806-4] 

National  Oil  and  Hazardous 
Sutatances  Pollution  Contingency 
Plan;  National  Priorities  Ust  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the 

Triangle  Chemical  Company  Superfund 

Site  from  the  National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Triangle  Chemical  Company  Site 
(Site)  in  Bridge  City,  Texas,  from  the 
National  Priorities  List  (NPL).  The  NPL 
is  Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA). 
EPA  and  the  State  of  Texas  have 
determined  that  all  appropriate  Fund- 
financed  responses  under  CERCLA  have 
been  implemented  and  that  no  further 
cleanup  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
State  of  Texas  have  determined  that 
remedial  actions  conducted  at  the  Site 
to  date  have  l>een  protective  of  public 
health,  welfare,  and  the  environment. 
&FECT1VE  DATE:  May  8, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  R.  Franke,  Remedial  Project 
Manager,  U.S.  EPA,  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 
(214)  665-8521. 

8UPPt.EMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is  the  Triangle 
Chemical  Company  Site,  Bridge  City, 
Texas.  A  Notice  of  Intent  to  E)elete  for 
this  site  was  published  in  the  Federal 
Register  on  October  31, 1996  (61  FR 
56197).  The  closing  date  for  public 
comment  was  December  2, 1996.  EPA 
received  no  comments  during  the 
comment  [>eriod. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  a  list  of  the  most 
serious  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  response 
actions  financed  using  the  Hazardous 
Substance  Response  Trust  Fund  (Fund). 


Any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  in  the  unlikely  event  that 
conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
provides  that  in  the  event  of  a 
significant  release  bom  a  site  deleted 
bom  the  NPL  die  site  shall  be  restored 
to  the  NPL  without  application  of  the 
Hazard  Ranking  System.  Deletion  of  a 
site  bom  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  actions. 

List  of  Sul^ects  in  40  CFR  Part  300 

Environmental  protection.  Hazardous 
waste. 

Dated:  February  21. 1997. 

Mjrron  O.  Knodaon, 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region  6. 

For  the  reasons  set  out  in  the  preamble,  40 
CFR  part  300  is  amended  as  follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1321(c)(2);  42  U.S.C. 
9601-9657;  E.0. 12777,  56  FR  54757.  3  CFR. 
1991  Comp..  351;  E.0. 12580;  52  FR  2923,  3 
CFR.  1987  Comp..  p.  193. 

Appendix  B — [Amended) 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  "Triangle 
Chemical  Co.".  the  site  for  Bridge  City, 
Texas. 

[FR  Doc.  97-8818  Filed  4-7-97;  8:45  am] 

BILLINQ  COOE  asaO-6»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  387. 390,  and  395 
RIN  2125-AE07 

Minimum  Levels  of  Financial 
Responsibility  for  Motor  Carriers; 
Hours  of  Service  of  Drivers;  Technical 
Amendments 

AQBICY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  This  dociunent  amends  the 
financial  responsibility  regulations  to 
more  broadly  define  the  term  State,  and 
removes  an  unnecessary  definition  for 
the  term  farm-to-market  agricultural 
transportation  from  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs). 
This  documont  also  revises  the  hours  (A 


service  of  drivers  regulations  to  clarify 
the  requirement  that  a  commercial 
motor  vehicle  (CMV)  driver  show  either 
the  number  assigned  by  the  motor 
carrier,  or  the  license  number  and 
licensing  State  of  each  CMV  operated 
during  a  24-hour  period  on  his  or  her 
record  of  duty  status. 
DATES:  Effective  on  April  8, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Peter  C.  Chandler,  OfBce  of  Motor 
Carrier  Research  and  Standards,  (202) 
366-5763,  or  Mr.  Charles  E.  Medalen. 
OfGce  of  the  Chief  Counsel,  (202)  366- 
1354,  Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Of&ce  hovus  are  bom  7:45  a.m. 
to  4:15  p.m.,  e.t.  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  FHWA  has  identified  technical 
amendments  that  are  needed  to  add  a 
broader  definition  for  the  term  State  to 
the  financial  responsibility  regulations 
at  §  387.5,  and  to  remove  an 
unnecessary  definition  for  the  term 
farm-to-maiket  agricultural 
transportation  bom  the  FMCSRs  at 
§  390.5.  This  document  also  clarifies  the 
requirement  that  a  CMV  driver  show 
either:  (1)  The  number  assigned  by  the 
motor  carrier,  or  (2)  the  license  and 
licensing  State  of  each  CMV  operated 
during  a  24-hour  period  on  his  or  her 
record  of  duty  statiis.  The  amendments 
are  discussed  below. 

Definitions  (section  387.5) 

The  financial  responsibility 
regulations  for  motor  carriers  of 
property  in  subpart  A  of  part  387,  49 
CFR,  implement  section  30  of  the  Motor 
Carrier  Act  of  1980  (1980  Act)  (Pub.  L. 
96-296,  94  Stat.  793,  820,  codified  at  49 
U.S.C.  31139).  Section  387.5  of  49  CFR 
does  not  include  a  definition  for  the 
term  State.  Unless  specifically  defined 
in  subchapter  B,  chapter  HI,  49  CFR,  the 
definitions  set  forth  in  §  390.5  are 
applicable  to  all  parts  (including 
subpart  A  of  part  387)  in  subchapter  B. 

Section  390.5  defines  the  term  State 
as  "a  State  of  the  United  States  and  the 
District  of  Columbia  and  includes  any 
political  subdivision  of  a  State."  The 
term  State  is  defined  at  49  U.S.C. 
31139(a)(3),  however,  as  "a  State  of  the 
United  States,  the  District  of  Columbia, 
Puerto  Rico,  the  Virgin  Islands, 
American  Samoa,  Guam,  and  the 
Northern  Marianas."  Thus,  the 
regulatory  definition  for  the  term  State 
at  §  390.5  in  the  context  of  minimal 
levels  of  finanrial  responsibility  for 
motor  carriers  of  property,  is  narrower 
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than  the  tenn's  coiiesponding  statutory 
definition  at  49  U.S.C  3113g(a).  The 
omission  of  a  regulatory  definition  for 
the  term  State  in  subpart  A  of  part  387 
was  an  oversight  by  the  FHWA  and  was 
not  intended  to  set  the  jurisdictional 
parameter  of  the  financial  responsibility 
regiUations  for  motor  carriers  of 
property  at  an  extent  less  than  the  scope 
authorized  by  the  1980  Act 
.  Accordingly,  a  definition  for  the  term 
State,  which  is  consistent  with  the 
term's  statutory  definition  in  the  1980 
Act  at  49  U.S.C.  3113g(aK3).  is  being 
added  to  §  387.5  in  order  to  fulfill  the 
FHWA's  intention  to  establish  the 
lurisdictional  parameter  of  the  financial 
responsibility  regulations  for  motor 
carriers  of  property  at  the  fullest  extent 
authorized  by  the  1980  Act 

Definitions  (section  390.5) 

Section  390.5  includes  a  definition  for 
the  term  farm-to-market  agricultural 
transportation,  but  this  term  is  no 
longer  used  at  all  in  subchapter  B  of 
chapter  m,  49  CFR.  On  February  2, 
1993,  the  FHWA  published  a  final  rule 
in  the  Federal  Register  (58  FR  6726) 
which  removed  the  accident  notification 
and  reporting  requirements  for  motor 
carriers  in  part  394,  49  CFR,  of  the 
PMCSRs.  The  accidents  that  were 
required  to  be  reported  were  specified 
in  the  definition  of  the  term  reportable 
accident,  formerly  at  49  CFR  394.3. 
Within  paragraph  (b)(3)  of  this 
definition,  an  occuneace  in  the  course 
of  farm-to-market  agricultural 
transportation  by  a  motor  carrier  was 
excluded  as  a  reportable  accident. 

The  term  farm-to-market  agricultural 
transportation  wes  formerly  defined  in 
the  FMCSRs  at  §  394.5.  On  May  19,  1988 
(53  FR  18042),  the  definition  for  the 
term  farm-to-market  agricultural 
transportation  was  moved  from  §  394.5 
to  $  390.5.  Upon  the  removal  of  the 
accident  notification  and  reporting 
requirements  from  §  394.3,  the 
definition  for  the  term  fann-to-market 
agricultural  transportation  in  §  390.5 
was  not  removed  as  appropriate.  The 
FHWA,  therefore,  is  amending  §  390.5 
by  removing  the  definition  for  the  term 
farm-to-market  agricultural 
transportation  because  it  is  no  longer 
necessary. 

Drivw's  Record  of  Duty  Stilus  (§  395.8) 

The  FHWA  published  a  final  rule. 
"Zero  Base  Review  of  the  Federal  Motor 
Carrier  Safety  Regulations:  Correcting 
AmendmenU. "  at  60  FR  38748.  on  JiUy 
28.  1995,  which  amended  §  395.8(fH5), 
49  CFR.  This  section  reqiiires  a  driver  to 
record  certain  information  which 
identifies  each  CMV  operated  during  a 
24-hour  period  on  his  or  her  record  of 


duty  status.  The  amendment  was 
intended  to  replace  the  term  vehicle 
with  the  more  appropriate  term 
commercial  motor  vehicle  and  to  clarify 
that  the  requirement  applied  to  bus 
drivers,  but  the  amendment  included  an 
error.  Section  395.8(f)(5)  was  amended 
to  require  the  recording  of  the  number 
assigned  by  the  motor  carrier  or  State, 
and  the  license  number  of  the  CMV.  The 
FHWA  intended,  however,  to  require  a 
CMV  driver  to  show  either:  (1)  The 
number  assigned  by  the  motor  carrier,  or 
(2)  the  license  number  and  licensing 
State  of  each  CMV  operated  during  a  24- 
hour  period  on  his  or  her  record  of  duty 
status.  Accordingly,  the  FHWA  is 
amending  §  395.8(f)(5)  to  be  consistent 
with  the  FHWA's  intended  requirement 

Rulemaking  Analyses  and  Notices 

This  final  rule  makes  only  technical 
amendments  to  the  Federal  Motor 
Carrier  Safety  Regulations.  The  FHWA 
believes  that  prior  notice  and 
opportunity  for  comment  are 
unnecessary  because  this  rule  merely 
clarifies  current  regulations  without 
making  any  substantive  change  in  those 
regulations.  The  FHWA,  therefore,  finds 
good  cause  to  adopt  this  rule  without 
prior  notice  or  op{X}rtunity  for  public 
comment  (5  U.S.C.  553(b)).  The  DOT's 
regulatory  policies  and  procedures  also 
authorize  promulgation  of  the  rule 
without  prior  notice  because  it  is 
anticipated  that  such  action  wotdd  not 
resuh  in  the  receipt  of  useful 
information.  The  FHWA  is  making  the 
rule  efiective  upon  publication  in  the 
Federal  Register  because  it  imposes  no 
new  burdens  and  merely  amends 
existing  regulations  (5  U.S.C.  553(d)). 

Exeentive  Order  12806  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  Since  this  rulemaking 
action  makes  only  technical,  clarifying 
changes  to  the  current  regulations,  this 
rulemaking  will  not  have  an  economic 
impact  on  the  motor  carrier  industry; 
therefore,  a  full  regulatory  evaluation  is 
not  required. 

Re^ilatory  Flexibiiity  Act 

In  compliance  with  the  Regulatory 
FlexibiUty  Act  (Pub.  L.  96-354,  5  U.S.C 
601-612),  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities. 
Based  on  the  evahiation,  and  since  this 
rulemaking  action  makes  only  technical, 
clarifying  changes  to  the  current 


regulations,  the  FHWA  hereby  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
The  definition  of  State  added  by  this 
rule  merely  clarifies  existing  regulations 
by  incorporating  the  applicable 
statutory  definition  of  State.  No  new 
burdens  or  restrictions  are  placed  on 
States  as  a  result  of  this  rule. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Redncition  Act 

This  action  does  not  create  any  new 
collection  of  information  requirement 
for  purposes  of  the  Paiperwork 
Reduction  Act  of  1995,  44  U.S.C  3501- 
3520. 

National  Envinmuiental  Policy  Act 

The  agency  has  analyzed  this  action 
fior  the  purpose  of  the  National 
Enviroimiental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  enviroiunent. 

RegulatioB  Identifif:ation  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regidatory  . 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Sulijacts  in 

49  CFR  Part  387 

Hazardous  materials  trans(>ortation. 
Highways  and  roads.  Insurance,  Motor 
carriers.  Penalties,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 


49  CFR  Part  390 

Highways  and  roads.  Motor  carriers. 
Motor  vehicle  safefy.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  395 

Global  positioning  systems.  Highways 
and  roads.  Intelligent  transportation 
systems,  Motor  carriers — driver  hours  of 
service.  Motor  vehicle  safety.  Reporting 
and  recordkeeping  requirements. 

Issued  on:  March  28, 1997. 
Jane  F.  Garrey, 

Acting  Adaunistmtor,  Federal  Highway 
Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  tide  49,  Code  of  Federal 
Regulations,  chapter  m,  as  follows: 

PART  387— {AMENDED] 

1.  The  authorify  citation  for  part  387 
is  revised  to  read  as  follows: 

Aotlioritjr:  49  U.S.C  13101, 13301. 13906, 
14701,  31138,  and  31139;  and  49  CFR  1.48. 

2.  Section  387.5  is  amended  by 
adding  the  definition  State,  in 
alphabetical  order,  to  read  as  follows: 

S387.5    DeflnttkMis. 


State  means  a  State  of  the  United 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  Virgin  Islands,  American 
,   Samoa,  Guam,  and  the  Northern 
Mariana  Islands. 

PART  390— [AMENDED] 

3.  The  authorify  citation  for  part  390 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  13301, 1390Z,  31132, 
31133,  31136,  31502,  3riS04,  and  sec.  204, 
Pub.  L.  104-88,  109  SUt  803,  941;  49  U.S.C. 
201  note,  and  49  CFR  1.48. 

f  380.5    [Amended] 

4.  Section  390.5  is  amended  by 
removing  the  definition  for  farm-to- 
market  agricultural  transportation. 

PART  395— {AMENDED] 

5.  The  authorify  citation  for  part  395 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  31133,  31136,  and 
31502;  sec.  345,  Pub.  L.  104-59, 109  SUt 
568,  613;  and  49  CFR  1.48. 

6.  Section  395.8  is  amended  by 
revising  paragraph  (f)(5)  to  read  as 
follows: 

1396^    Driver's  record  of  duty  status. 

(5)  Commercial  motor  vehicle 
identification.  The  driver  shall  show  the 
number  assigned  by  the  motor  carrier,  or 
the  license  number  and  licensing  State 


of  each  commercial  motor  vehicle 
operated  during  each  24-hour  period  on 
his/her  record  of  dufy  status.  "The  driver 
of  an  articulated  (combination) 
commercial  motor  vehicle  shall  show 
the  number  assigned  by  the  motor 
carrier,  or  the  license  number  and 
licensing  State  of  each  motor  vehicle 
used  in  each  commercial  motor  vehicle 
combination  operated  during  that  24- 
hour  period  on  his/her  record  of  dufy 
status. 
•        •        *        •        * 

[FR  Doc.  97-8924  Filed  4-7-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Dodcet  No.  8»-0;  Notice  13] 

RIN  2127-AF59 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safefy  Administration  (NHTSA),  DOT. 

ACTKM:  Response  to  petitions  for 
reconsideration;  final  rule. 

StiMMARY:  This  document  responds  to 
petitions  for  reconsideration  of  a  final 
rule  requiring  that  the  rear  of  truck 
tractors  be  equipped  with  retroreflective 
material  similar  to  that  required  on  the 
rear  of  the  trailers  they  tow  to  increase 
nighttime  conspicuify. 
DATES:  The  effective  date  for  the  final 
riile,  as  amended  by  this  document,  is 
July  1, 1997.  Petitions  for 
reconsideration  of  the  rule  must  be 
received  not  later  than  45  days  after  the 
rule  is  published  in  the  Federal 
Register.  Petitions  filed  after  that  time 
will  be  considered  petitions  for 
rulemaking  pursuant  to  49  CFR  part 
552. 

ADDRESSES:  Petitions  for  reconsideration 
of  the  amendments  to  the  final  rule 
should  refer  to  the  docket  number  and 
notice  number,  and  be  submitted  to: 
Administrator,  NHTSA,  400  Seventh 
Street.  SW.  Washington.  DC  20590. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
Technical  Issues:  Patrick  Boyd.  Office  of 
Safefy  Performance  Standards,  NPS-31, 
telephone  (202)  366-6346,  FAX  (202) 
366-4329.  For  Legal  Issues:  Taylor 
Vinson.  Office  of  Chief  Counsel,  NCC- 
20.  telephone  (202)  366-2992,  FAX 
(202) 366-3820. 


SUPPI.EMENTARY  INFORMATION: 

Background 

On  August  8, 1996,  NHTSA  published 
a  final  rule  amending  Federal  Motor 
Vehicle  Safefy  Standard  No.  108  Lamps, 
Reflective  Devices,  and  Associated 
Equipment  to  amend  paragraph  35. 7 
Conspicuity  Systems.  (61  FR  41355). 
Effective  July  1, 1997,  the  rule  requires 
truck  tractors  to  be  equipped  with  a 
conspicuify  treatment  (either 
retroreflective  tape  or  reflex  reflectors) 
to  enhance  their  detectabilify  at  night  or 
under  other  conditions  of  reduced 
visibilify. 

The  Final  Ruk 

In  view  of  the  relatively  short  length 
of  truck  tractors  and  the  fact  that  they 
are  equipped  with  a  full  complement  of 
lamps  at  (he  front,  NHTSA  adopted  a 
conspioiify  treatment  for  the  reer  only. 
The  conspicuify  treatment  uses  the 
same  retroreflective  sheeting  or  reflex 
reflectors  certified  for  use  on  trailers 
(the  term  "retroreflective  material"  is 
used  in  tlils  document  to  iiuJude  both 
sheeting  and  reflex  reflectors). 

As  with  large  trailers,  two  strips  of 
white  material  300  nun  in  length  are  to 
be  applied  horizontally  and  vertically  to 
the  right  and  left  upper  rear  contours  of 
the  body  (as  shown  in  Figure  31),  as 
close  to  the  top  of  the  body  and  as  far 
apart  as  practicable.  Relocation  of  the 
material  is  allowed  to  avoid  obsciuation 
by  vehicle  equipment  when  viewed 
from  directly  behind.  If  relocation  is 
required  for  one  side  of  the  rear  but  not 
the  other,  the  manufacturer  is  permitted 
to  relocate  the  other  strips  to  achieve  a 
symmetrical  effect.  The  final  rule  also 
permits  the  upper  material  to  be 
obscured  up  to  25  percent  when  viewed 
directiy  fiom  behind  (the  rear 
orthogoiud  view). 

To  indicate  the  overall  width  of  the 
truck  tractor,  two  strips  of  retroreflective 
material,  600  mm  in  length,  of 
alternating  colors  of  red  and  white,  must 
be  mounted  on  the  rear,  as  horizontal  as 
practicable  and  as  iai  apart  as 
practicable.  This  material  may  be 
applied  to  the  rear  fenders,  if  the  tractor 
is  so  equipped,  or  to  the  mudflaps  or 
mudflap  support  brackets.  However,  if 
the  strips  are  located  on  the  mudflaps, 
they  must  be  placed  not  low»  than  300 
mm  below  the  mudflap  support  bracket 
to  avoid  excessive  movement  Since  the 
tire  diameter,  and  consequentiy  the 
distance  from  the  mudflap  support  to 
the  road  surface,  is  nominally  1  metw, 
the  reflective  strips  can  be  expected  to 
be  about  700  mm  above  the  road 
surface. 

Under  the  final  rule,  manufacturers  of 
truck  tractors  have  the  option  of  using 
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an  array  of  reflex  reflectors  on  the  rear 
instead  of  retroreflective  sheeting,  the 
same  option  that  is  available  to  trailer 
manufacturers.  However,  reflex 
reflectors  continue  to  be  required  by 
Table  I  of  Standard  No.  108.  in  addition 
to  the  conspicuity  material,  whether 
sheeting  or  reflectors.  The  agency  did 
not  amend  paragraphs  S5. 1.1.1  and 
S5.1.1.2  of  Standard  No.  108  which 
excuse  truck  tractors  from  the  full 
complement  of  rear  lighting  equipment 
required  of  trucks. 

Petitions  for  reconsideration  of  the 
final  rule  were  received  from  American 
Trucking  Associations  (ATA),  and 
Truck  Manufactiu^rs  Association 
(TMA). 

(1)  Truck  Tractors  Without  Mudflaps 

TMA  and  ATA  contend  that  many 
truck  tractors  used  to  haul  auto 
transporters,  tank  trailers,  or  trailers 
hauling  construction  equipment,  are 
used  as  "married  i>airs"  and  always 
operate  with  the  same  trailer.  In  a 
married  pair  configuration,  the 
mudflaps  for  the  truck  tractor  drive  axle 
could  be  mounted  on  the  trailer.  The 
petitioners  state  that  these  truck  tractors 
would  never  be  fitted  with  mudflaps. 
and  consequently,  there  would  be  no 
location  for  installing  the  conspicuity 
material.  They  further  state  that  the 
movement  of  the  trailer  in  turns  would 
cause  interfiarence  between  trailer- 
mounted  mudflaps  and  any  brackets 
mounted  on  the  rear  of  the  truck  tractor 
to  hold  conspicuity  material.  ATA  also 
points  out  that  many  states  do  not 
reouire  mudflaps  on  truck  tractors. 
The  1996  edition  of  the  Official 
Trucking  Safety  Guide,  published  by  J.J. 
Keller  k  Associates,  identifies  15  states 
and  the  District  of  Columbia  as  having 
no  mudflap  requirement  for  any  truck 
and  identifies  six  other  states  that 
exempt  truck  tractors.  The  publication 
also  reports  that  Michigan  exempts 
truck  tractors  from  mudflap 
requirements  if  they  are  operated  at  no 
more  than  25  mph  without  a  trailer. 
However,  it  is  incorrect  to  conclude 
from  these  statistics  that  a  large 
proportion  of  truck  tractors  do  not  use 
mudflaps.  The  need  to  travel  across  the 
29  states  requiring  mudflaps  on  tractors 
and  the  possible  liability  from  not 
protecting  vehicles  behind  from  stone 
^     damage  and  spray  are  apparently 

sufficient  reason  for  most  truck  tractor 
owners  to  use  mudflaps  regardless  of 
local  state  law. 

Delaware,  Maryland,  the  District  of 
Columbia,  Virginia.  West  Virginia. 
North  Carolina  and  South  Carolina  form 
a  large  contiguous  region  having  no 
requirements  for  mudflaps  on  truck 
tractors.  Nevertheless,  the 


overwhelming  majority  of  truck  tractors 
observed  by  this  agency  in  Virginia  were 
equipped  with  mudflaps.  Of  the  1109 
tractors  observed  on  Interstate  95  in 
Virginia,  1003  had  mudflaps  and  only 
106  did  not.  Many  of  the  tank  trailers 
were  equipped  with  mudflaps, 
consistent  with  the  "married  pair" 
combination  described  by  the 
petitioners.  However,  of  49  tank  trailers 
observed  with  forward  moimted 
mudflaps,  37  were  being  towed  by 
tractors  which  also  had  mudflaps. 
casting  doubt  on  the  generality  of  the 
petitioners'  assertion  that  there  is 
insufficient  room  between  the  trailer 
mounted  mudflaps  and  the  tractor  tires 
for  reflector  brackets. 

For  regulatory  purposes,  it  is  not 
possible  to  distinguish  a  truck  tractor 
that  will  be  used  in  a  married  pair  frx>m 
other  truck  tractors.  Likewise,  the 
operators  of  fleets  of  trucks  and  trailers 
usually  configured  as  married  pairs 
cannot  assure  that  breakdowns  and 
other  ciroimstances  will  not  result  in 
occasional  travel  of  their  truck  tractors 
without  trailers.  Finally,  the  sale  of  the 
truck  tractor  to  the  second  owner  is 
unlikely  to  include  the  sale  of  the 
specialized  trailer  to  which  it  was 
paired.  Therefore,  the  conspicuity 
requirements  should  include  provisions 
permitting  alternative  compliance  of  the 
minority  of  truck  tractors  that  lack  the 
favorable  mounting  locations  of 
mudflap  brackets  and  mudflaps. 

The  NPRM  (60  FR  30820)  originally 
proposing  truck  tractor  conspicuity 
included  the  additional  alternative  of 
attaching  the  red/white  retroreflective 
material  to  the  back  of  the  cab  rather 
than  to  the  mudflap  brackets.  The 
alternative  was  not  included  in  the  final 
rule  because  of  opposition  by  ATA  and 
TMA.  ATA  was  opposed  to  material  not 
located  at  the  extreme  rear  of  the  cab, 
and  TMA  was  concerned  about 
interference  with  equipment.  Clearly, 
the  best  attachment  points  for 
conspicuity  material  are  the  mudflap 
brackets  which  are  part  of  most  truck 
tractors.  However,  even  material  located 
forward  of  the  usual  mudflap  location 
can  accurately  indicate  the  width  of  the 
truck  tractor,  mitigating  difficulties  in 
judging  closing  si>eed  by  drivers 
approaching  the  narrowly  spaced  tail 
lamps  of  truck  tractors,  which  lack  the 
clearance  and  identification  lamps  of 
other  trucks.  Retroreflective  material 
attached  to  the  back  of  the  cab,  to 
brackets  supported  by  the  cab,  or  to  the 
&Bme  ahead  of  the  rear  axle  may  be  the 
only  possible  locations  for  conspictiity 
material  for  a  small  portion  of  truck 
tractors  if  the  petitioners  are  correct 
about  possible  trailer  interference 
problems.  However,  it  appears  likely 


that  most  tractors  in  married  pairs,  and 
certainly  others  that  simply  lack 
mudflaps,  could  support  conspicuity 
material  with  brackets  behind  the  rear 
axle  that  need  not  be  as  stiong  as  those 
designed  for  mudflap  loads. 
A  general  solution  for  the 
approximately  10  percent  of  tractors 
that  may  not  be  equipped  with 
mudflaps  is  to  replace  the  2-inch  wide 
sheeting  material  mounted  on  an 
aluminum  backing  plate  (assumed  in 
the  regulatory  cost  estimate  of  the  final 
rule)  with  reflex  reflectors  mounted  on 
a  simple  1-inch  wide  bent  steel  bracket 
located  behind  the  rear  axle.  The  reflex 
reflectors  are  equivalent  in  cost  to  the 
sheeting  material,  but  the  steel  brackets 
would  cost  more  than  the  aliuninum 
backing  plates.  While  the  final  rule 
estimated  the  cost  to  a  consumer  of  a 
pair  of  backing  plates  at  $3.35,  the 
estimated  cost  of  a  pair  of  reflector 
brackets  is  $5.39.  If  10  percent  of 
tractors  required  the  more  expensive 
brackets,  the  average  consumer  cost  of 
the  tractor  conspicuity  treatment  would 
rise  from  $17.17  to  $17.37. 

However,  the  original  treatment  cost 
estimate  was  conservative  in  that  it 
assumed  that  every  tractor  would  need 
a  pair  of  aluminum  backing  plates  to 
adapt  the  reflective  material  to  the 
mudflap  brackets.  NHTSA  has  observed 
that  some  common  styles  of  mudflap 
brackets  have  surfaces  to  which 
conspicuity  material  could  be  attached 
directiy  without  the  need  for  extra 
backing  plates.  Assuming  that  only  6 
percent  of  tractors  were  to  use  those 
types  of  brackets,  the  original  estimate 
would  still  be  the  same  as  the  average 
cost  of  a  tractor  conspicuity  treatment. 
It  is  likely  that  the  convenience  of 
mounting  conspicuity  material  direcUy 
on  the  mudflap  bracket  will  increase  the 
popularity  of  compatible  styles  of 
mudflap  brackets  and  reduce  the 
average  cost  of  the  conspicuity 
treatment.  However,  as  discussed  later, 
the  cost  effectiveness  of  the  rule  does 
not  depend  on  minor  factors  because  the 
conspicuity  costs  have  been  weighed 
favorably  against  mere  property  damage 
prevention  without  the  need  to  assign 
economic  benefit  to  the  principal  goal  of 
preventing  injury  and  death. 

NHTSA  is  therefore  adopting  the 
alternative  it  originally  proposed  (for 
the  red/white  horizontal  element  of  the 
conspicuity  system)  of  cab-mounted 
material  and  adding  the  additional 
alternatives  of  material  mounted  ahead 
of  or  behind  the  rear  axle  on  separate 
brackets.  Since  the  agency  agreed  with 
conunenters  to  the  NPRM  that  material 
ahead  of  the  rear  axle  is  not  as  desirable 
as  material  behind  the  rear  axle,  the 
alternative  locations  ahead  of  die  axle 
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will  be  limited  to  truck  tractors  which 
lack  mudflaps.  As  permitted  for  upper 
material  mounted  on  the  back  of  the 
cab,  the  amendments  permit  the 
obscuration  of  up  to  25  percent  of  lower 
material  mounted  on  the  back  of  the  cab 
so  that  insignificant  obstructions  such 
as  braces  and  hoses  may  be 
accommodated. 

(2)  Obscuration  of  Upper  Rear  Cab 
Material 

TMA  commented  that  the  aftermarket 
installation  of  additional  equipment 
such  as  header  boards,  add-on  sleeper 
compartments,  cranes  and  winches 
could  partially  or  completely  obsc\ue 
the  conspicuity  treatment  on  the  back  of 
the  cab  provided  by  the  truck  tractor 
manufacturer.  The  need  to  apply 
auxiliary  conspicuity  material  to 
equipment  obsciuing  the  original 
material  would  increase  the  cost  of  such 
modifications  by  the  cost  of  the 
additional  conspicuity  material.  TMA 
considers  the  potential  burden 
unreasonable.  The  solution  it  suggests  is 
that  truck  manufactiuers  not  install  the 
conspicuity  material  but  rather  furnish 
a  small  roll  of  reflective  tape  or  some 
loose  reflex  reflectors  with  a  new 
tractor.  Presumably,  no  tractors  would 
have  factory-installed  conspicuity 
material  since  TMA  points  out  that 
manufacttirers  would  not  know  prior  to 
sale  and  delivery  which  tractors  were  to 
be  modified. 

Manufacturers  certify  compliance 
with  Federal  motor  vehicle  safety 
standards  on  the  basis  of  equipment 
they  install  on  the  vehicle  at  the  time  of 
manufacture,  not  on  the  basis  of 
equipment  that  a  purchaser  may  or  may 
not  install  after  buying  the  vehicle. 
Thus,  NHTSA  sees  no  way  that  it  can 
favorably  consider  TMA's  comment. 
The  potential  biuden  is  the  use  of  4  feet 
of  reflective  tape  or  four  reflector  bars 
with  a  retail  value  of  about  two  or  three 
dollars  in  the  modification  of  a  minority 
of  vehicles  in  a  class  with  a  unit  cost  on 
the  order  of  one  hundred  thousand 
dollars.  The  burden  is  much  less  than  in 
the  analogous  case  discussed  in  the  final 
rule  notice  of  the  installation  of  caps  on 
ordinary  pick-up  trucks.  When  the 
installation  of  a  cap  obscures  the  center 
high  mounted  stop  lamp  of  a  pick-up 
truck,  the  installer  must  provide  an 
auxiliary  stop  lamp,  which  is  much 
more  burdensome  than  reflective  tape, 
on  the  cap. 

TMA's  suggestion  would  also  deprive 
the  owners  of  unmodified  trucks  of  their 
reasonable  expectation  that  factory 
installed  equipment  is  present,  in 
compliance  with  Federal  safety 
standards,  as  the  vehicle's  certification 
fabel  states.  Also.Jieader  boards  and 


other  equipment  related  to  special 
trailers  and  cargos  are  likely  to  be 
removed  before  the  sale  of  a  tractor  to 
a  second  owner  who  will  benefit  from 
factory-installed  conspicuity  material. 
Finally,  the  manufacturer  is  permitted 
to  attach  the  material  with  screws  or 
other  means  rather  than  adhesives  to 
permit  its  installation  on  added  header 
boards  or  sleeper  compartments.  The 
final  rule  already  requires  that  approach 
when  material  is  furnished  on 
temporary  mudflap  brackets  because 
there  is  a  certainty  of  the  purchaser's 
need  to  relocate  the  material. 

ATA  takes  the  obscuration  objection 
further  with  its  claim  that  obscuration  of 
conspicuity  material  "will  make  it 
impossible  for  the  motor  carrier 
industry  to  effectively  utilize  such 
equipment  as  tractor  mounted  cranes 
and  winches."  It  also  was  concerned 
that  "the  many  differing  mounting 
patterns,  which  manufacturers  will  have 
to  use  to  meet  the  rule,  will  make  it 
impossible  for  an  inspector  of  in-service 
trucks  to  know  whether  a  specific  cab 
rear  incorporates  the  same  reflective 
material  motif  it  had  when  it  left  the 
factory."  It  furnished  photographs  of  a 
tractor  with  a  header  board  and  winch 
and  of  a  tractor  with  a  large  cargo 
handling  crane  to  illustrate  its  point. 

ATA's  concerns  are  unfounded.  There 
is  no  requirement  that  auxiliary 
reflective  material  moimted  on 
equipment  which  obscures  OEM 
material  be  placed  in  exacUy  the  same 
locations.  The  requirement  is  that  the 
pairs  of  horizonttd  and  vertical 
reflective  strips  be  placed  "as 
horizontally  and  vertically  as 
practicable"  and  "as  close  to  the  top  of 
the  body  and  as  far  apart  as 
practicable."  Although  this  is  intended 
for  marking  the  upper  outer  edges  of  the 
body,  it  gives  the  installer  the  discretion 
to  use  common  sense  to  place  the 
material  in  best  available  locations.  It 
provides  for  the  possibility  that  the 
practicable  locations  and  orientation  of 
the  upper  conspicuity  material  could  be 
different  depending  on  the  equipment 
on  or  behind  the  cab.  The  inspectors  of 
trucks  in  service  are  familiar  with  the 
provision  for  practicability  in  the 
placement  of  conspicuity  material. 
Trailers  have  been  inspyected  for 
conspicuity  material  under  the  same 
practicability  provision  for  three  years 
with  littie  difficulty.  Tankers,  bulk 
material  trailers  and  trailers  with 
onboard  grain  handling  equipment 
provide  routine  examples  of 
practicability  considerations. 

ATA's  photograph  of  a  tractor  with  a 
large  crane  between  the  cab  and  the  fifth 
wheel  shows  an  unusual  vehicle 
designed  for  unloading  poles  from  its 


trailer.  It  is  an  extreme  example  of  the 
influence  of  equipment  on  practicable 
locations  for  conspioiity  material.  A 
practicable  location  for  the  upi>er  left 
material  would  be  on  the  crane  structure 
with  the  crane  arm  situated  in  the 
traveling  position.  The  pieces  of 
material  could  be  at  about  cab  height 
and  angled  less  acutely  than  90  degrees 
to  one  another.  The  material  on  the  right 
side  could  be  placed  partly  on  the  crane 
and  parUy  on  the  cab  or  entirely  on  the 
cab  at  a  lower  height.  In  the  other 
example,  the  winch  would  not  appear  to 
obscure  locations  where  OEM  material 
would  be  placed,  but  the  header  board 
would.  The  obvious  location  for 
conspicuity  material  would  be  comers 
of  the  header  board.  The  utility  even  of 
unusual  vehicles  is  not  threatened  by 
the  rule. 

(3)  Need  For  More  Research 

ATA's  petition  asks  that  the  effective 
date  of  July  1, 1997,  be  suspended  for 
three  years  and  that  the  agency  perform 
research  during  that  time  to  justify  the 
need  for  the  rule  and  to  modify  its 
requirements.  It  noted  that  "most  bob- 
tail tractor  accidents  take  place  during  ^ 
the  day"  in  support  of  its  assertion  that 
more  research  is  needed,  and  it  faulted 
the  agency  for  lack  of  research  on 
options  for  in.<t«lling  conspicuify 
material.  ATA  favors  a  requirement  of 
reflective  area  alone,  leaving  the 
placement  of  this  material  entirely  up  to 
the  manufacturer  and  consumer. 

ATA  is  correct  that  only  one  third  of 
the  crashes  in  which  a  truck  tractor  is 
struck  in  the  rear  occur  at  night,  but 
these  crashes  involve  60  percent  of  the 
fatalities  and  41  percent  of  the  injuries. 
This  demonstrates  that  the  night 
accidents  are  generally  more  serious. 
The  agency  considers  the  research  on 
reflective  conspicuify  for  trailers,  which 
have  a  similar  proportion  of  fatal 
collisions  at  night,  as  a  sufficient  basis 
for  the  tractor  conspicuify  rule.  In  fact, 
estimates  of  the  safefy  effect  of  adding 
conspicuify  material  to  tractors  based  on 
trailer  research  would  be  expected  to  be 
conservative  because  the  required  rear 
lighting  of  tractors  is  much  inferior  to 
that  of  trailers  before  the  addition  of  the 
conspicuify  material. 

The  agency  disagrees  with  ATA's 
view  that  the  position  of  the  material  is 
unimportant.  The  placement  of 
conspicuify  material  according  to  the 
final  rule  addresses  the  particular 
deficiencies  of  the  rear  lighting  of  truck 
tractors  and  also  replicates  the  reflective 
pattern  of  rear  of  trailers,  now  familiar 
to  motorists.  The  rear  lighting  of  truck 
tractors  does  not  indicate  either  the 
width  or  the  height  of  the  vehicle  as 
required  for  other  truqks-  Material  at  the 
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top  of  the  mudflaps  marks  the  tractor 
width  at  the  rearmost  positioa.  The 
location  was  specifically  recommended 
by  most  commenters,  and  no  commenter 
suggested  that  any  other  position  would 
be  superior  from  the  standpoint  of 
safety.  The  amended  final  nde  also 
permits  all  equivalent  locations  for 
material  to  mark  the  width  of  tractors  in 
the  small  minority  without  mudflaps. 
The  purpose  of  the  other  material  is  to 
mark  the  upper  outer  comers  of  the  rear 
cab  to  complete  a  reasonable  two 
dimensional  image,  but  the  placement 
on  a  particiilar  vehicle  is  dictated  by 
practicability  rather  than  by  rigid 
specification.  There  is  no  reasonable 
likelihood  that  the  arrangement  of 
reflective  material  in  other  patterns 
would  be  superior  in  improving  safety 
(w  practicability,  and  a  conspicmty 
requirement  baised  only  on  the  amount 
of  material  fails  to  address  the 
distinctive  as{)ects  of  truck  tractor  rear 
lighting.  The  agency  finds  no  need  for 
further  research  or  a  delay  in  the 
effective  date  of  the  rule.  Therefore, 
ATA's  petition  for  reconsideration  is 
denied. 

(4)  Objections  Regarding  Costs  and 
Benefits 

ATA  claims  that  the  additional  upper 
conspimity  material  required  when 
tractors  are  modified  with  added 
equipment  such  as  header  boards, 
material  handling  cranes,  auto- hauling 
equipment  and  non-OEM  sleeper 
compartments  make  the  annual  cost  of 
the  rule  "far  higher"  than  the  estimated 
$3  million  OEM  customer  cost.  It  also 
faulted  the  agency  for  having  no 
evaluation  of  the  practicability  of 
installing  conspicuity  material  on  add- 
on equipment 

Standard  No.  108  requires  that  the 
material  in  question  be  installed  as  close 
as  practicable  to  the  upper  outer  comers 
of  the  cab.  Header  boaids  and  sleeper 
compartments  tend  to  ofi^er  obvious 
favorable  surfaces,  and  even  the 
material  handling  crane,  which  seems  to 
be  a  worst-case  example,  has  usable 
suitaoes.  While  it  is  doubtful  that  auto- 
hauling  equipment  ofiiers  serious 
impediments  to  the  application  of 
reflective  material,  it  may  be  a  moot 
point  Structures  attached  to  the  truck  to 
support  autos  as  cargo  would  disqualify 
it  from  classification  as  a  tractor 
(defined  in  49  CFR  571.3  as  a  truck 
constructed  to  cany  only  loads  imposed 
by  trailers),  and  it  would  be  required  to 
have  the  full  complement  of  truck 
lighting  rather  than  conspicuity 
material. 

The  cost  of  maintaining  safety 
equipment  during  the  modification  of  a 
vehicle  is  not  routinely  considered  in 


cost  effectiveness  estimates  of  Federal 
standards  requiring  safety  features  as 
original  equipment  However,  the 
agency  does  not  believe  that  the  cost  of 
adding  $2  to  $3  worth  of  reflective  tape 
or  adhesive  backed  reflectors  to 
aftennarket  header  boards  or  sleeper 
compartments  will  result  in  a  "far 
higher"  cost.  Neither  petitioner 
informed  the  agency  of  the  likely 
numbers  of  vefadcles  with  add-on 
equipment  blocking  the  original  upper 
conspicuity  material.  The  agency's 
observations  suggest  that  possibly  ten 
percent  of  tractors  would  be  equipped 
with  header  boards  or  add-on  sleepers 
and  that  the  number  of  tractors  with 
equipment  like  cranes  is  negligible. 
Based  on  an  annual  production  of 
170,000  tractors,  the  total  additional 
conspicuity  cost  incurred  in  the 
modification  of  10  percent  of  them 
would  be  about  $50,000.  The  amount  is 
insignificant  compared  with  the 
estimated  $2,919,000  consiuner  cost  for 
original  equipment  conspicuity 
installation. 

ATA  states  that  peripheral  costs  such 
as  extra  conspicuity  tape  on  added 
equipment  will  maike  die  rule  not  cost 
effective,  because  the  most  highly 
discounted  estimate  of  property  damage 
savings  in  the  regulatory  analysis  was 
$3,176,000  which  is  only  slightiy  in 
excess  of  the  consumer  cost  of 
$2,919,000.  It  disputes  the  value  of 
potential  life  saving  with  the 
observation  that  the  final  rule 
preamble's  statement  that  "if  fatalities 
involving  rear  collisions  of  truck 
tractors  can  be  reduced  by  15  to  25 
percent  annually,  there  will  be  4  to  7 
fewer  deaths  attributable  to  this  type  of 
accident"  has  no  more  meaning  than  a 
declaration  that  if  fatalities  could  be 
reduced  by  100  percent,  there  would  be 
28  fewer  fatalities. 

The  tractor  conspicuity  rule  is  very 
cost  effective  because  its  cost  is  met  or 
exceeded  by  property  damage  saving 
alone.  The  prevention  of  deaths  and 
injuries  is  obtained  at  no  additional 
cost.  It  is  much  more  favorable  than 
most  safety  regulations  which  require  a 
societal  expenditure  per  life  saved.  The 
gross  property  damage  savings  over  the 
life  of  vehicles  produced  in  a  single  year 
was  estimated  at  $4,849,000,  and  it  was 
discounted  to  a  present  value  of 
$4,399,000  to  $3,176,000  for  a  range  of 
discount  rates  from  two  percent  to  10 
percent  ATA  cited  the  present  value  of 
the  property  damage  benefits  computed 
at  a  10  percent  discount  rate 
($3,176,000),  but  the  present  value  of 
those  benefits  would  be  greater 
computed  at  a  discoimt  rate  more 
consistent  with  current  interest  rates. 
For  example,  at  a  four  percent  discount 


rate,  the  present  value  of  the  property 
damage  benefits  would  exceed 
$4,000,000. 

However,  the  purpose  of  the  mle  is 
the  prevention  of  deaths  and  injuries. 
The  effect  of  conspicuity,  as  predicted 
by  a  fleet  study  of  trailers,  was  a 
reduction  of  certain  types  of  collisions 
by  15  to  25  percent  and  a  substantial 
mitigation  of  many  others.  The  truck 
fleets  cooperating  in  the  study  insisted 
on  the  confidentiality  of  all  records 
pertaining  to  deaths  and  injuries. 
Therefore,  the  effectiveness  could  be 
determined  only  in  terms  of  collision 
prevention  and  property  damage 
mitigation.  The  statement  which  elicited 
ATA's  comment  expressed  an 
expectation  of  death  and  injury 
prevention  consistent  with  collision 
prevention  without  the  additional 
consideration  of  further  benefit 
occurring  in  collisions  of  mitigated 
severity.  This  is  a  conservative 
expectation,  particularly  in  view  of 
reports  by  trucking  companies  of 
substantial  reductions  in  fatal  crashes 
following  the  use  of  conspicuity 
treatments  of  trailers  (TraifEic  Safety. 
Vol.  95,  No.  5,  Sept/Oct  1995). 

(5)  Clarifications  of  Regulatory 
Language  and  Illustrations 

The  agency  grants  TMA's  petition  for 
reconsideration  regarding  certain 
clarifications  to  the  final  rule.  These  are 
discussed  below. 

(a)  Conspicuity  Material  on  Glazing 

TMA  points  out  that  the  preamble  to 
the  final  rule,  in  discussing  the  upper 
cab  contour  marking,  states  that,  "*   *   * 
the  material  may  be  attached  to  the  edge 
of  the  window  itself  if  the  window  is  so 
large  as  to  occupy  all  the  practicable 
space  for  an  upper  treatment"  The  final 
rule  amending  S5.3.1  established  the 
potential  for  mounting  conspicuity 
treatment  on  glazing  and  non-rigid 
surfaces.  It  states  that  "Except  as 
provided  in  *   *  *  S5.7  *   •   •  each 
lamp,  reflective  device,  and  item  of 
associated  equipment  shall  be  securely 
mounted  on  a  rigid  part  of  the  vehicle 
other  than  glazing  that  is  not  designed 
to  be  removed,  *   *   *"  The  final  rule, 
however,  never  included  the  glazing 
exemption  noted  in  the  preamble.  To 
rectify  this  oversight,  TMA  recommends 
that  the  following  be  added  to  the  end 
of  S5.7.1.4.3(b):  "If  die  rear  window  is 
so  large  as  to  occupy  all  the  practicable 
space,  the  material  may  be  attached  to 
the  edge  of  the  window  itself." 

ATA  opposed  the  use  of  conspicuity 
material  on  the  edge  of  the  rear  window 
citing  the  existence  of  state  laws 
limiting  the  location  and  size  of  objects 
a£Bxed  to  windows  add  suggesting  that 
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the  material  would  contribute  to 
crashes. 

This  notice  amends  paragraph 
S5.7.1.4.3(b)  in  response  to  the  TMA 
comment.  The  agency  is  not  aware  of 
any  State  regiilations  which  would 
prohibit  the  appjication  of  conspicuity 
material  to  the  rear  windows  of  truck 
tractors.  Because  Standard  No.  108 
expressly  permits  conspicuity  material 
to  be  applied  to  the  rear  windows  of 
truck  tractors  if  the  rear  window  is  so 
large  as  to  occupy  all  the  practicable 
space  where  it  may  otherwise  be  placed 
on  the  rear  of  the  cab,  any  State 
regulation  prohibiting  would  be 
preempted.  Since  tractors  do  not  have 
inside  rear  view  mirrors,  the  rear 
windows  are  of  litUe  use  in  driving.  The 
agency  anticipates  that  material  would 
be  placed  only  on  very  large  windows 
that  consume  all  other  potential 
locations  and  continue  to  provide 
adequate  direct  visibility  for  docking 
with  material  (which  may  be  as  narrow 
as  1  inch  with  reflex  reflectors)  on  the 
edge.  It  is  likely  that  manufacturers  will 
consider  windows  as  a  placement  of  last 
resort  because  of  aesthetic 
considerations.  However,  they  would  be 
expected  to  use  the  windows  before 
concluding  that  there  were  no 
practicable  locations  except  those  below 
the  window  and  very  far  from  the  top 
of  the  cab  It  should  be  noted,  though, 
that  a  manufacturer  using  the  edge  of 
the  window  would  be  correct  in 
determining  that  the  practicable 
placements  can  depart  from  strict 
horizontal  and  vertical  orientations  if 
necessary  to  follow  the  window  edge 
with  the  least  intrusion  on  the  viewing 
area. 

(b)  Discontinuous  Surfaces 

TMA  points  out  that  in  S7.1.4  the 
agency  has  described  discontinuous 
surfaces  typical  of  trailers,  but  has  not 
done  so  for  truck  tractors.  This  could  be 
confused  by  inspectors  in  the  field  as 
meaning  the  exception  does  not  apply  to 
truck  tractors.  TMA  therefore 
recommended  that  NHTSA  add  truck 
tractor  specific  examples  to  those 
already  cited  for  trailers.  Specifically,  it 
asked  that  paragraph  S5. 7.1.4  be  revised 
to  allow  the  following: 

"S5.7.1.4  Location,  (a)  Retroreflective 
sheeting  *  *  *  to  discontinuous 
surfaces  such  as  *  *  *  lamp  bodies  on 
trailers  and  body  joints,  stiffening  beads, 
drip  rails,  and  rolled  surfaces  on  truck 
tractors". 

The  obvious  good  installation 
practices  of  cutting  material  to  avoid 
obstmctions  and  steps  in  the  body  and 
of  the  avoidance  of  curved  surfaces 
which  would  inhibit  the  reflective 
properties  of  the  material  apply  equally 


to  trailers  and  truck  tractors,  and 
NHTSA  is  pleased  to  make  the 
clarification  requested. 

(c)  Location  of  Conspicuity  Material  on 
Mudflaps 

Paragraph  S5.7.1.4.3(a),  Rear  of  Tmck 
Tractors,  states  "*  *  *  Strips  on 
mudflaps  shall  be  mounted  not  lower 
than  300  mm  below  the  lower  edge  of 
the  mudflap  support  bracket" 
(emphasis  supplied).  According  to 
TMA,  the  agency  never  defined  what 
constitutes  the  "lower  edge."  Further, 
the  preamble  states  that  "*  *  •The  rule 
allows  it  to  be  applied  as  low  as  300  mm 
below  the  top  of  the  mudflap,"  which 
appears  to  be  in  conflict  with  what  is 
stated  in  the  final  rule.  TMA 
recommends  that  the  agency  clear  up 
this  potential  area  of  confusion  by 
specifying  in  S5.7.1.4.3  (a)  that  "Strips 
on  mudflaps  should  be  located  within 
300  nmi  of  the  lower  horizontal  edge  of 
the  mudflap  bracket"  Because  of  the 
variations  in  mudflap  support  brackets, 
a  separate  figure  is  recommended  to 
fully  define  the  lower  horizontal  edge. 

Tne  apparent  conflict  pointed  out  by 
TMA  is  not  the  only  reason  to  revise  the 
language  regarding  reflective  material 
on  mudflaps.  It  was  not  wise  to  use  the 
mudflap  bracket  as  a  reference  position. 
The  fact  that  some  brackets  are  bent 
down  at  the  outer  edge  makes  the 
"lower  edge  of  the  bracket"  an 
ambiguous  term.  Also,  manufacturers  of 
mudflaps  who  may  want  to  apply 
conspicuity  material  do  not  necessarily 
know  the  exact  shape  of  the  brackets 
their  customers  may  use.  Simply 
referencing  the  position  of  the 
conspicuity  material  to  the  horizontal 
upper  edge  of  the  mudflap  itself 
removes  the  ambiguity  to  all  parties 
without  the  need  for  more  figures  added 
to  Standard  No.  108.  The  relevant 
sentence  in  S5.7.1.4.3  (a)  is  revised  to 
"•   *   •  Strips  on  mudflaps  shall  be 
mounted  not  lower  than  300  mm  below 
the  upper  horizontal  edge  of  the 
mudflap." 

(d)  Additional  Figures 

TMA  is  concerned  about  the 
"overwhelming  challenge"  that  federal 
and  state  inspectors  will  face  in 
determining  compliance  because  of  the 
extremely  wide  range  of  possible 
treatments/Iocatibns  that  will  fully  meet 
the  requirements  of  the  rule.  To 
minimize  the  potential  problems,  it 
recommended  that  the  agency  add 
several  additional  figiues  to  Standard 
No.  108  as  NHTSA  did  in  the  case  of 
trailers.  The  current  line  drawing  shows 
a  relatively  uncluttered  example  of  the 
back  of  a  truck  tractor.  It  argued  that 
additional  examples  are  needed:  "For 


example,  Figure  30-1  Trailer 
Conspicuify  example,  illustrates  the 
'broken  inverted  L'  treatment  for  a  door 
hinge.  Since  NHTSA  states  in  the 
preamble  that  the  same  wouJd  apply  to    ' 
truck  tractors,  it  would  be  appropriate  to 
have  an  illustration  of  the  rear  of  a  truck 
tractor,  perhaps  with  and  without  an 
aerodynamic  roof  fairing,  to  show  that 
the  'broken  inverted  L'  applies  also  to 
truck  tractors."  It  also  reconmiended 
that  a  figure  be  added  "to  show  the  300 
mm  white/300  mm  red  as  well  as  a  150 
mm  white/300  mm  red/150  mm  white    - 
treatment  on  mudflap  brackets/ 
mudflaps." 

Figure  31  is  being  revised  based  on 
line  drawings  of  fully  eqiupped  tractors 
supplied  by  TMA.  The  agency  believes 
a  single  drawing  with  insets  is  sufficient 
to  iUustrate  the  range  of  issues  in  the 
TMA  petition.  A  truck  with  a  roof 
fairing  was  chosen  to  clarify  that  the 
addition  of  a  roof  fairing  does  not 
change  the  cab  contour  contemplated  by 
the  standard.  However,  the  fairing 
attachment  brackets  on  the  illustrated 
vehicle  cause  practicabilify  problems  for 
the  simple  white  "inverted  L"  upper 
pattern  and  create  the  need  for  the 
"broken  inverted  L"  pattern  that  TMA 
requested  in  an  example.  The  example 
also  shows  that  the  material  has  been 
placed  to  avoid  a  drip  rail  and  a  rolled 
surface  above  the  horizontal  strips,  and 
a  small  permitted  obstruction  is  shown 
behind  the  left  vertical  strip.  Red/white 
material  on  a  mounting  plate  attached  to 
a  mudflap  bracket  is  shown  in  several 
variations.  Treatments  with  both  two 
color  segments  and  three  color  segments 
are  illustrated  with  straight  mudflap 
brackets,  and  a  typical  OEM  installation 
of  an  angled  mudflap  bracket  is 
illustrated. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

In  asking  that  the  final  rule  be  delayed 
36  months,  ATA  commented  that  the 
final  rule  "will  have  a  significant  impact 
on  equipment  and  trucking  operations 
which  are  being  safely  used  today",  and 
that  it  "is  likely  to  make  it  impossible 
to  use  such  things  as  tractor  mounted 
winches  and  cranes."  In  view  of  this, 
ATA  did  not  see  how  the  following 
articles  in  Executive  Order  12866  can  be 
considered  to  be  met: 

(5)  When  an  agency  determines  that  a 
regulation  is  the  best  available  method 
of  achieving  the  regulatory  objective,  it 
shall  design  its  regulations  in  the  most 
cost-effective  manner  to  achieve  the 
regulatory  objective.  In  doing  so,  each 
agency  shall  consider  incentives  for 
innovation,  consistency,  predictability. 
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the  costs  of  enforcement  and 
compliance  (to  the  government, 
regulated  entities,  and  the  public), 
flexibility,  distributive  impacts,  and 
equity. 

Comment:  As  noted  in  the  final  rule, 
FSiTSA  has  not  reviewed  this 
rulemaking  action  under  E.O.  12866,  but 
it  considers  that  the  actions  it  has  taken 
are  consistent  with  the  Executive  Order. 
Further,  ATA's  comments  lack 
specificity.  The  agency  believes  that  it 
has  adopted  the  most  cost  effective 
manner  (retroreflective  tape  rather  than 
a  system  of  marker  lamps)  to  address  the 
safaty  problem. 

(6)  Each  agency  shall  assess  both  the 
costs  and  the  benefits  of  the  intended 
tegolation  and,  recognizing  that  some 
costs  and  benefits  are  difficult  to 
quantify,  propose  or  adopt  a  regulation 
only  upon  a  reasoned  determination 
that  the  benefits  of  the  intended 
regulation  justify  its  costs. 

Comment:  The  agency  has  done  so. 

(7)  Each  agency  snail  base  its 
decisions  on  the  best  reasonably 
obtainable  scientific,  technical, 
economic,  and  other  information 
concerning  the  need  for,  and 
consequences  of,  the  intended 
regulation. 

Comment:  The  agency  has  done  so. 

(8)  Each  agency  snail  identify  and 
assess  alternative  forms  of  regulation 
and  shall,  to  the  extent  feasible,  specify 
performance  ob)ectives,  rather  than 
specifying  the  behavior  or  manner  of 
compliance  that  regulated  entitiee  must 
adopt 

Comment:  The  agency  has  specified 
performance  ob)ectives,  to  be  met 
through  the  use  of  retroreflective  tape  or 
reflectors,  in  a  pattern  intended  to 
provide  immediate  recognition  to 
observers  of  a  large  truck  tractor. 

(11)  The  agency  shall  tailor  its 
regulations  to  impose  the  least  biuden 
on  society,  including  individuals, 
businesses  of  differing  sizes,  and  other 
entities  (including  small  communities 
and  governmental  entities),  consistent 
with  obtaining  the  regulatory  objectives, 
taking  into  account,  among  other  things, 
and  to  the  extent  practicable,  the  costs 
of  cumulative  regulations. 

Comment:  The  agency  has  done  so  by 
adopting  a  regulation  whose  cost  of 
compliance  on  a  per  vehicle  basis  is 
minimal,  involving  the  installation  of 
retroreflective  tape  or  reflectors. 

ATA  justifies  its  request  for  a  delay 
"while  it  completes  the  research 
necessary  to  both  define  the  problem 
and  show  proven  solutions  which  do 
not  eliminate  certain  safe  and 
reasonable  equipment  and  operations." 
ATA's  request  is  denied.  The  agency  has 
adequately  identified  the  problem  and 


provided  for  its  solution,  without 
eliminating  "certain  safe  and  reasonable 
equipment  and  operations." 

This  action  has  not  been  reviewed 
under  Executive  Order  1 2866.  It  has 
been  determined  that  the  rulemaking 
action  is  not  significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures. 
Implementation  of  the  rule  would  not 
have  a  yearly  cost  impact  that  exceeds 
$2,919,000  in  the  aggregate.  The  agency 
has  prepared  a  final  regulatory 
evaluation  dated  July  1996,  which  has 
been  placed  in  the  docket 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Enviroiunental  Policy  Act.  It  is  not 
anticipated  that  the  final  rule  will  have 
a  significant  effect  upon  the 
environment.  Compliance  would 
require  the  application  of  not  more  than 
8  feet  of  retroreflective  tape  to  the  rear 
of  a  truck  tractor  (1,360,000  feet  for  an 
estimated  year's  production  of  170.000 
truck  tractors),  retroreflective  material  is 
currently  in  use  with  no  known  negative 
enviroiunental  effects. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  I  certify  that  this  rulemaking  action 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  Accordingly,  no 
regulatory  flexibilify  analysis  has  been 
prepared.  Manufacturers  of  truck 
tractors,  those  affected  by  the 
rulemaking  action,  are  generally  not 
small  businesses  within  the  meaning  of 
the  Regulatory  Flexibilify  Act.  Further, 
small  organizations  and  governmental 
jurisdictions  will  not  be  significantly 
affected  because  the  price  of  new  truck 
tractors  will  be  only  minimally 
increased.  An  increase  in  cost  of  about 
$17  per  vehicle  is  expected  to  be  more 
than  ofbet  by  savings  in  repair  to  it  over 
its  life. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  also  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  NHTSA  has 
determined  that  this  rulemaking  action 
doee  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice 

The  final  rule  will  not  have  any 
retroactive  effect  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  e£fect,  a 


state  may  not  adopt  or  maintain  a  safefy 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard.  See  discussion 
under  paragraph  5a  of  this  notice 
regarding  Federal  preemption  allowing 
use  of  conspicuify  material  applied  to 
truck  tractor  rear  windows.  Sec.  30103 
sets  forth  a  procedure  for  judicial  review 
of  final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safefy 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Sabjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safefy.  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

AiOherity:  49  U.S.C.  322,  30111,  30115, 
30162;  delegation  of  authority  at  49  CFR  1.50. 

f  571.106    [Amenctod] 

2.  Section  571.108  is  amended  by 
revising  paragraphs  S5. 7.1.4(a),  and 
S5.7.1.4.3  (a)  and  (b)  and  Figure  31 
added  at  61  FR  41360,  Aug.  8, 1996, 
effective  7-1-97,  to  read  as  follows: 

1571.108    Motor  Vahicie  Safety  Standard 
No.1 06  Lamp*.  Reflective  D«vic«s,  and 
AaaocMed  Equipmant 

•  85.7.1.4  Location,  (a)  Retroreflective 
sheeting  shall  be  applied  to  each  trailer 
and  truck  tractor  as  specified  below,  but 
need  not  be  applied  to  discontinuous 
surfeces  such  as  outside  ribs,  stake  post 
pickets  on  platform  trailers,  and 
external  protruding  beams,  or  to  items 
of  equipment  such  as  door  hinges  and 
lamp  bodies  on  trailers  and  body  joints, 
stiffening  beads,  drip  rails  and  rolled 
sur&ces  on  truck  tractora. 

•  •        •        •        • 

S5.7.1.4.3  Rear  of  truck  tractors. 
Retroreflective  sheeting  shall  be  applied 
to  the  rear  of  each  truck  tractor  as 
follows: 

(a)  Element  1:  Two  strips  of  sheeting 
in  alternating  colors,  each  not  less  than 
600  mm  long,  located  as  close  as 
practicable  to  the  edges  of  the  rear 
fenders,  mudflaps,  or  the  mudflap 
support  brackets,  to  mark  the  width  of 
the  truck  tractor.  The  strips  shall  be 
mounted  as  horizontal  as  practicable,  in 
a  vertical  plane  feeing  the  rear,  on  the 
rear  fenders,  on  the  mudflap  support 
brackets,  on  plates  attached  to  the 
mudflap  support  brackets,  or  on  the 
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mudflaps.  Strips  on  mudflaps  aiaU  be 
mounted  not  lower  than  300  mm  below 
the  upper  horizontal  edge  of  the 
mudflap.  If  the  vehicle  is  certified  with 
temporary  mudflap  support  brackets, 
the  strips  shall  be  mounted  on  the 
mudflaps  or  on  plates  transferable  to 
permanent  mudflap  support  brackets. 
For  a  truck  tractor  without  mudflaps, 
the  strips  may  be  mounted  outboard  of 
the  fi^me  on  brackets  behind  the  rear 
axle  or  on  brackets  ahead  of  the  rear 
axle  and  above  the  top  of  the  tires  at 
unladen  vehicle  height,  or  they  may  be 
mounted  directly  or  indirectly  to  the 


back  of  the  cab  as  close  to  the  outer 
edges  as  practicable,  above  the  top  of 
the  tires,  and  not  more  than  1525  mm 
above  the  road  surface  at  unladen 
vehicle  height  U  the  strips  are  mounted 
on  the  back  of  the  cab,  no  more  than  25 
percent  of  their  cinnulative  area  may  be 
obscured  by  vehicle  equipment  as 
determined  in  a  rear  orthogonal  view. 

(b)  Element  2:  Two  pairs  of  white 
strips  of  sheeting,  each  pair  consisting 
of  strips  300  mm  long,  applied  as 
horizontally  and  vertically  as 
practicable,  to  the  right  and  left  upper 
contoius  of  the  cab,  as  close  to  the  top 


of  the  cab  and  as  fer  apart  as  practicable. 
No  more  than  25  percent  of  their 
ciunulative  area  may  be  obscured  by 
vehicle  equipment  as  determined  in  a 
rear  orthogonal  view.  U  one  pair  must  be 
relocated  to  avoid  obsciuation  by 
vehicle  equipment,  the  other  pair  may 
be  relocated  in  order  to  be  mounted 
symmetrically.  U  the  rear  window  is  so 
large  as  to  occupy  all  the  practicable 
space,  the  material  may  be  attached  to 
the  edge  of  the  window  itself. 
•        •        •        •        • 

aaiMQ  cooE  4aio-8a-p 
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FIGURE  31 

TRACTOR 
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DEPARTMENrOF  TFIANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  571  and  589 
[Doctol  Na  n-AS;  Notioe  7] 
RM  Na  2127-ABa6 

FwJorai  Motor  Vehicle  Safety 
Standards;  Haad  lmf>act  Protection 

AQCNCr.  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Finai  rule;  Response  to  petitions 
for  reconsideration. 

SUMMARY:  On  August  18, 1995,  NHTSA 
published  a  final  rule  amending 
Standard  No.  201,  "Occupant  Protection 
in  Interior  Impact,"  to  require  passenger 
cars  and  trucks,  buses,  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  (GVWR)  of 
10,000  pounds  or  less,  to  provide 
protection  when  an  occupant's  head 
strikes  upper  interior  components, 
including  pillars,  side  rails,  headers, 
and  the  roof,  during  a  crash.  In  response 
to  petitions  for  reconsideration,  NHTSA 
is  amending  that  final  rule  to  include 
another  phase-in  option,  allow 
manufacturers  to  carry  forward  credits 
for  vehicles  certified  to  the  new 
requirements  prior  to  the  befinning  of 
the  phase-in  period,  exclude  buses  with 
a  GVWR  of  more  than  8,500  pounds, 
specify  that  all  attachments  to  the  upper 
interior  components  are  to  remain  in 
place  during  compliance  testing,  and 
make  other  changes  to  the  test 
procedure  to  clarify  some  areas  of 
confusion. 

DATES:  Effective  Date:  The  amendments 
made  in  this  rule  are  effective  May  8, 
1997. 

Petition  Date:  Any  petitions  for 
reconsideration  must  be  received  by 
NHTSA  no  later  than  May  23,  1997. 
AD0HES8ES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590. 
FOR  FURTHER  MFORMATKM  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington. 
DC  20590: 
For  non-legal  issues: 
Dr.  William  Fan,  Office  of 
Crash  worthiness ,  NPS-1 1 , 
telephone  (202)  366-^922,  fecsimile 
(202)  366-4329,  electronic  mail 
"bfandnh  tsa.dot.gov". 
For  legal  issues: 


Steve  Woo'd.  Office  of  the  Chief 
Counsel,  NCC-20,  telephone  (202) 
366-2992,  facsimile  (202)  366- 
3820,  electronic  mail 
"swood0nhtsa.dot.gov". 
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L  Background 

On  August  18,  1995.  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  published  a  final  rule 
amending  Standard  No.  201,  "Occupant 
Protection  in  Interior  Impact,"  to  require 
passenger  cars  and  trucks,  buses,  and 
multipurpose  passenger  vehicles  (these 
vehicles  are  collectively  referred  to  as 
LTVs)  with  a  gross  vehicle  weight  rating 
(GVWR)  of  10,000  pounds  or  less,  to 
provide  protection  when  an  occupant's 
head  strikes  upper  interior  components, 
including  pillars,  side  rails,  headers, 
and  the  roof,  during  a  crash  (60  PR 
43031).  The  amendments  added 
performance  requirements  and  test 
procedures  for  a  new  in-vehicle 
component  test  The  new  requirements 


will  be  phased-in  over  a  four-year 
period  beginning  September  1,  1998. 

The  agency  received  nine  timely 
petitions  for  reconsideration  of  the  final 
rule.  The  issues  raised  by  the  petitions 
can  be  divided  into  five  categories — (1) 
Application  of  the  new  requirements  to 
dynamic  (i.e.,  crash-deployed)  head 
protection  systems,  (2)  variability  of  test 
results  attributed  to  width  of  the  free 
motion  headfortn  (FMH)  drop  test 
calibration  corridor,  (3)  lead  time  and 
phase-in.  (4)  exclusion  of  certain 
vehicles,  and  (5)  test  procedures. 

The  first  category  oi  issues  is  outside 
the  scope  of  the  rulemaking  that  led  to 
the  August  1995  final  rule  and  thus  is 
not  a  proper  subject  for  a  petition  for 
reconsideration.  Therefore,  the  agency 
aimounced  that  it  was  treating  the 
requests  concerning  these  issues  as 
petitions  for  rulemaking,  and  granted 
those  (>etitions.  On  March  7, 1996,  the 
agency  published  an  advance  notice  of 
proposed  rulemaking  to  assist  the 
agency  in  assessing  those  issues  (61  FR 
9136).  Further  agency  action  on  those 
issues  will  be  taken  in  the  context  of 
that  separate  rulemaking  proceeding. 
Therefore,  those  issues  will  not  be 
addressed  in  this  notice. 

n.  FMH  Drop  Test  Calibration  Corridor 

The  American  Automobile 
Manufacturers  Association  (AAMA) 
attached  a  copy  of  SAE  Paper  #950882, 
"Influence  of  System  Variables  in 
Interior  Head  Impact  Testing,"  to  its 
original  petition  for  reconsideration. 
The  paper  discusses  the  percentage  of 
test  variability  attributable  to  various 
factors  in  the  agency's  new  test 
procedure.  Citing  this  paper,  AAMA 
requested  that  the  drop  test  calibration 
corridor  for  the  free  motion  headform 
(FMH)  be  reduced  since  it  was  said  to 
account  for  26  percent  of  the  variability. 
The  current  corridor  is  225  to  275  g's. 
AAMA  suggested  that  the  width  of  the 
corridor  be  reduced  from  50  g's  to  no 
more  than  25  g's  (250  to  275  g's).  This 
issue  was  also  raised  by  Honda  in  one 
of  its  comments. 

NHTSA  assumes  that  the  analysis  of 
the  SAE  paper  #950882  is  appropriate 
and  the  conclusions  are  accurate.  The 
SAE  paper  shows  a  Head  Injury  •> 
Criterion  (HIC)  range  from  2,095  to 
1.611  for  the  27  FMH  tests  discussed. 
This  HIC  range  indicates  a  potential 
variability  of  30  percent.  Of  this,  eight 
percent,  ±  four  percent,  is  attributed  to 
variability  in  FMH  calibration.  The 
agency  disagrees  with  AAMA  that  this 
is  excessive,  as  dummy  response 
variabilify  of  ±  five  percent  is  generally 
considered  "excellent" 

There  are  additional  reasons  for  not 
adopting  the  requested  change  to  the 
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corridor.  Neither  AAMA  nor  Honda 
submitted  any  data  to  substantiate  their 
comments  that  a  25  g  calibration 
corridor  width  would  be  practicable. 
Further,  the  agency  notes  that 
manufacturers  can  chose  to  use  a  FMH 
at  the  upper  end  of  the  calibration 
corridor  when  testing  their  own 
vehicles.  By  choosing  this  worst-case 
scenario,  manufacturers  could  be 
assured  their  vehicles  would  comply 
when  tested  by  the  agency,  regardless  of 
the  location  of  the  agency's  FMH  within 
the  calibration  corridor.  Therefore,  the 
agency  is  not  amending  the  calibration 
corridor  for  the  FMH. 

m.  Lead  Time/Credits 

A.  Lead  Time 

The  final  rule  specifies  three  phase-in 
schedules,  the  earliest  of  which  begins 
with  vehicles  manufactured  on  or  after 
September  1,  1998.  The  Center  for  Auto 
Safety  (CAS)  submitted  a  petition  asking 
that  the  phase-in  schedules  begin  on 
September  1,  1997.  AAMA  and 
Volkswagen  submitted  petitions  asking 
that  the  beginning  of  the  phase-in 
schedules  be  delayed  imtil  September  1. 
1999.  Toyota  asked  the  agency  to  delay 
the  beginning  of  the  phase- in  schedules 
to  compensate  for  the  time  needed  to 
clarify  the  test  procedure  in  the  final 
rule. 

With  regard  to  the  CAS  petition,  the 
agency  is  not  reducing  the  lead  time 
prior  to  the  beginning  of  the  phase-in 
schedules.  In  the  final  rule,  the  agency 
noted  that  manufacturers  had  uniformly 
commented  that  a  lead  time  period 
longer  than  that  proposed 
(approximately  2  years)  and  a  phase-in 
schedule  were  necessary.  Manufacturer 
estimates  of  the  time  needed  prior  to  the 
beginning  of  a  phase-in  schedule  ranged 
bom  three  to  five  years.  After  reviewing 
these  comments,  NHTSA  decided  to 
begin  the  phase-in  schedules  slightly 
more  than  three  years  after  the 
publication  of  the  final  rule.  This  period 
of  lead  time  was  at  the  lower  end  of  the 
range  of  manufacturer  lead  time 
requests.  NHTSA  noted  that  its  analysis 
showed  that  all  but  one  existing  vehicle 
model  would  need  some  degree  of 
redesign  to  comply  with  the  new 
requirements.  CAS  disagreed  with  this 
assessment  Howeviar,  even  after  a  post- 
petition  request  by  the  agency,  CAS  did 
not  provide  any  information  identifying 
additional  vehicle  models  that  do  not 
need  to  be  redesigned.  In  addition,  the 
NHTSA  decision  on  lead  time  was 
based  on  its  conclusion  that  padding 
alone  might  not  be  sufficient  for  some 
components,  that  other  countermeasures 
might  be  preferable  (i.e.,  to  prevent 
reduction  in  visibility),  and  that 


additional  lead  time  was  necessary  to 
implement  these  other  coimtermeasures. 
CAS  did  not  dispute  these  conclusions. 
NHTSA  is  also  not  increasing  the  lead 
time  prior  to  the  beginning  of  the  phase- 
in  schedules.  NHTSA  regulations 
clearly  state  that  the  filing  of  a  petition 
for  reconsideration  does  not  delay  the 
effective  date  of  the  rule  (49  CFR 
553.35(d)).  Therefore,  manufacturers 
should  have  been  {Heparing  for  the 
begiaaing  of  the  phase-in  since  August 
of  1995.  While  NHTSA  has  made  some 
changes  to  the  final  rule,  they  are  not  so 
extensive  that  manufact\irers  should 
have  to  redesign  vehicles  again.  Further, 
if  the  manufacturers'  contemplated 
method  of  compliance  is,  as  it  should 
be,  the  uniform  application  of  energy 
absorbing  materials  over  the  entire 
upper  interior  of  their  vehicles,  the 
decisions  by  the  agency  in  this  notice 
regarding  the  specific  location  of 
particular  target  points  should  have 
relatively  limited  implications  for  the 
manufacturers'  compliance  efforts. 
Finally,  the  agency's  adoption  of 
another  alternative  phase- in  option  will 
provide  some  flexibility  (see  the  next 
section). 

B.  Credits 

In  the  final  rule,  NHTSA  allowed 
manufacturers  to  earn  carry-forward 
credit  during  the  phase-in  for  producing 
complying  vehicles  in  excess  of  the 
percentage  of  production  required  in  the 
earlier  years  of  the  phase-in.  In  its 
petition.  Ford  stated  that  it  would  have 
trouble  meeting  the  10  percent 
requirement  during  the  first  year  of  the 
phase-in,  and  asked  that  a  carry-back 
allowance  of  up  to  three  percent  be 
allowed  for  that  year.  In  its  petition, 
Honda  asked  that  manufacturers  be 
allowed  to  earn  carry- forward  credits  for 
vehicles  which  are  produced  prior  to 
the  beginning  of  the  phase-in  period  and 
which  comply  with  the  new 
requirements. 

m  allowing  the  earning  and  carrying- 
forward  of  credits  during  the  phase-in, 
NHTSA  stated: 

this  will  encourage  manufacturers  to 
exceed  the  requirements  in  early  years,  by 
concentrating  initial  efforts  on  either  vehicles 
which  present  fewer  redesign  problems  or 
high  volume  vehicles.  This  will  benefit 
constnners  by  accelerating  the  availabiUty  of 
vehicles  which  comply  with  the  new 
requirements  and  will  benefit  manufactiuers 
by  providing  them  with  flexibility  for  the 
later  years  of  the  phase-in. 

NHTSA  believes  this  rationale  is 
equally  applicable  to  vebirln*; 
manufactiired  prior  to  the  phase-in. 
Standard  No.  208,  "Occupant  Crash 
Protection,"  encouraged  early 
installation  of  automatic  protection 


systems  by  allowing  the  earning  of 
cany-forward  credits  for  passenger  cars 
that  complied  with  the  automatic 
protection  requirement  and  were 
produced  in  the  year  prior  to  the 
begiiming  of  the  phase-in.  Such  credits 
were  not  allowed  for  the  phase-ia  of  the 
d]mamic  testing  requirement  in 
Standard  No.  214,  "Side  Impact 
Protection,"  because  of  the  high 
percentage  of  vehicles  that  did  not  need 
to  be  redesigned  in  order  to  comply.  As 
stated  previously,  NHTSA  was  aware  of 
only  one  production  vdiicle  at  the  time 
of  the  final  rule  which  would  not 
require  some  redesign  to  comply  with 
the  new  upper  interior  head  protection 
requirements,  and  no  additional 
information  has  been  received  to 
indicate  that  this  assessment  was 
incorrect  Therefore,  NHTSA  has 
decided  to  allow  cury-fbrward  credits 
for  vehicles  certified  to  the  new 
reqiiirement  prior  to  the  begiiming  of 
the  phase-in.  To  accomplish  this. 
NHTSA  has  amended  the  regulatory 
language  to  allow  manufacturers  the 
option  of  certifying  to  the  new 
requirements  prior  to  September  1, 
1998.> 

NHTSA  did  not  specifically  address 
carry-back  credits  in  the  preamble  to  the 
final  rule.  While  Ford  did  submit 
confidential  information  to  support  its 
assertion  that  it  could  not  achieve  10 
percent  compliance  in  the  first  year  of 
the  phase-in.  the  agency  does  not 
believe  that  carry-back  credits  would  be 
appropriate  as  such  credits  would  delay 
the  introduction  of  complying  vehicles. 
Instead,  the  agency  has  decided  to  add 
another  phase-in  option  for  all 
manufacttirers.  Under  this  option, 
manufacturers  could  certify  compliance 
with  seven  percent  of  their  vehicle  fleet 
in  the  first  year,  31  percent  the  second 
year,  40  percent  the  third  year,  70 
percent  the  fourth  year,  arid  100  percent 
the  final  year.  The  figure  for  the  first 
year  is  based  on  Ford's  indication  that 
its  shortfall  would  be  up  to  three 
percent  in  that  year.  While  this  schedule 
will  result  in  fewer  v^iicles  in  the  first 
year,  it  will  require  a  greater  number  of 
vehicles  to  comply  in  the  secoiul  year. 
The  cumulative  number  of  vehicles 
produced  in  compliance  with  the  new 
requirements  in  the  first  two  years  of 
this  phase-in  will  be  greater  than  under 
the  original  10/25/40/70/100  phase-iiL 


I  This  change  in  the  regulatory  laogitage  requirod 
a  rh«ng»  in  the  niunbering  of  all  subsequent 
sections.  To  aid  the  reader,  the  preamble  refers  to 
the  previous  section  number,  and  includes  the  new 
section  number,  where  appropriate  in  parentheaea. 
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IV.  Exchnion  of  Cartain  Vehicles 

A.  School  Buses 

Three  school  bus  manufacturers 
petitioned  NHTSA  to  exclude  school 
buses  from  the  final  rule.  The 
manufacturers  indicated  that  the  final 
rule  did  not  address  a  number  of  issues 
associated  with  school  buses,  including: 

(1)  Diffarences  in  implementation  cost 
for  small  school  buses, 

(2)  Inappropriateness  of  many  target 
location  procedures  for  small  school 
buses, 

(3)  Negative  economic  impact  on 
school  bus  manufacturers,  many  of 
which  are  small  businesses,  and. 

(4)  Lack  of  technical  expertise  and 
engineering  support. 

hx  reviewing  tnese  petitions.  NfHTSA 
contacted  the  petitioning  manufacturers 
and  the  National  Truck  Equipment 
Association  (NTEA)  to  obtain  additional 
information  on  buses,  including  school 
buses,  with  a  GVWR  of  10,000  pounds 
or  less. 

All  small  school  buses  currently  in 
production  have  a  GVWR  of  more  than 
8,500  pounds.  There  were 
approximately  6,566  small  school  buses 
manufactured  annually  in  1993  and 
1995.  Of  these,  approximately  5,000 
were  Type-A  buses  (a  school  bus  body 
on  a  van  chassis),  the  remaining  were 
van  conversions.  In  the  same  years, 
1,800  to  2.000  small  (non-school)  buses 
with  a  GVWR  of  more  than  8,500 
pounds  and  less  than  or  equal  to  10,000 
pounds  were  produced,  resf)ectively. 
Finally,  approximately  40,000  to  60,000 
vans  with  a  GVWR  of  more  than  8,500 
pounds  and  less  than  or  equal  to  10,000 
pounds  (these  vehicles  are  classified  as 
buses  by  NHTSA  because  of  their 
passenger  carrying  capacity)  are 
produced  annually.  Thus,  the  total 
number  of  small  buses  (buses  with  a 
GVWR  of  less  than  or  equal  to  10,000 
pounds)  produced  annually  is 
approximately  48.000  to  69,000. 

Examination  of  fatality  statistics 
shows  that  approximately  28  fatalities 
occur  annually  in  buses  with  a  GVWR 
of  more  than  8,500  poiuids  and  less  than 
or  equal  to  10,000  pounds.  This  figure 
represents  occupant  fatalities  from  all 
causes,  not  just  those  associated  with 
impacts  with  upper  interior 
components.  In  the  Final  Economic 
Assessment  (FEA)  for  the  final  rule, 
NHTSA  estimated  that  improvements  to 
LTVs  of  all  types  and  sizes  would 
produce  a  fatality  reduction  of  289  to 
334.  Based  on  the  assumption  that  the 
fatality  reduction  would  be  evenly 
distributed  among  the  various  types  and 
sizes  of  LTVs,  the  reduction  for  buses 
with  a  GVWR  of  more  than  8,500 
pounds  and  less  than  10,000  pounds 


would  be  very  small.  Given  the  ratio  of 
the  total  annual  production  of  LTVs 
(5,600.000  units  in  1995)  to  the  total 
annual  production  of  small  buses 
(48,000  to  69,000  units),  the  estimated 
fatality  reduction  for  those  buses  would 
be  one. 

The  FEA  also  indicates  that  the  cost 
of  compliance  for  vans  is  $72.29.  The 
National  Association  of  State  Directors 
of  Pupil  Transportation  Services 
indicated  in  a  submission  to  Docket95- 
98,  Notice  1,  that  the  cost  of  compliance 
for  all  small  school  buses  would  be 
$1,000  to  $2,000.  However,  NHTSA 
developed  a  cost  estimate  of  $507  to 
$926  per  small  school  bus.  NHTSA 
assumes  the  same  cost  for  all  small 
buses.  Using  these  estimates  for  the 
appropriate  numbers  of  small  buses 
with  a  GVWR  of  more  than  8,500 
pounds  results  in  an  estimated  cost  of 
approximately  $7  million. 

Many  vans  which  are  classified  as 
"buses"  and  vans  which  are  classified 
as  "mpvs"  are  manufactured  using  the 
same  chassis  and  vehicle  body 
construction.  Since  all  vans  below  8,500 
poimds  GVWR  must  comply  with  these 
requirements,  it  is  expected  that  the 
manufactmers  will  provide  complying 
interiors  for  all  their  vans.  Thus,  it  is 
likely  that  some  of  the  "buses"  in  the 
8,500  to  10.000  pound  GVWR  range  will 
have  padded  interiors  despite  an 
exclusion.  Therefore,  the  actual  benefit 
for  buses  in  this  weight  range  is  much 
smaller  than  one  life  saved  per  year. 

The  school  buses  in  this  weignt  range 
already  have  to  comply  with  a  number 
of  regulations  in  addition  to  the 
regulations  for  buses.  Because  school 
buses  are  more  costly  than  regiilar 
buses,  some  schools  use  vehicles  which 
are  not  "school  buses"  to  transport 
children,  or  would  not  replace  their  old 
buses.  These  vehicles  would  not  have 
the  additional  safety  features  of  a 
"school  bus."  NHTSA  is  increasingly 
concerned  that  requiring  these  vehicles 
to  absorb  a  large  additional  cost  with 
little  benefits  would  cause  more  schools 
to  defay  purchase  of  new  vehicles  or  to 
use  non-school  buses.  This  would  result 
in  a  loss  of  benefits  in  other  areas  that 
would  ofiiset  the  extremely  small 
benefits  of  this  rule. 

Finally,  all  of  the  multistage  buses  in 
this  class  are  produced  by  small 
businesses.  This  increases  NHTSA's 
concerns  about  the  large  costs  of  this 
rule  for  this  class  of  vehicles. 

Therefore,  NHTSA  has  decided  to 
exclude  buses  with  a  GVWR  of  more 
than  8,500  pounds  from  the  new 
requirements.  This  will  have  minimal 
impact  on  the  benefits  estimate  in  the 
final  rule.  However,  requiring  these 
vehicles  to  comply  would  have  a 


significant  impact  on  this  portion  of  the 
industry. 

Police  Vehicles 

In  a  supplement  to  its  petition  for 
reconsideration,  AAMA  asked  the 
agency  to  exclude  police  vehicles  fit>m 
the  final  rule.  AAMA  stated  that  police 
vehicles  require  special  modifications 
for  the  instalktion  of  interior  lighting, 
A-pillar-mounted  spotlights,  and  roof- 
mounted  beacons  and  sirens,  and  that 
such  equipment  would  be  difficult  to 
redesign  for  compliance. 

NHTSA  is  not  excluding  police 
vehicles  in  the  final  rule.  NHTSA 
believes  that  many  of  the  concerns 
underlying  AAMA's  request  for 
exclusion  are  similar  to  concerns 
regarding  attachments  generally. 
Because  of  this,  these  concerns  should 
be  addressed  by  NHTSA's  treatment  of 
all  attachments  (see  below).  AAMA  did 
not  present  evidence  to  indicate  that 
police  equipment  required  different 
treatment  from  other  attachments. 

V.  Test  Procedure 

The  fifth  category  of  issues  (test 
procedure)  generated  a  large  number  of 
questions.  In  the  final  rule,  the  agency 
responded  to  comments  objecting  to  the 
proposed  broad  requirements  for 
universal  compliance  of  the  upper 
interior  vehicle  surface  by  narrowing 
the  amendments  to  require  compliance 
at  specific  targets  only.  To  accommodate 
that  change,  however,  the  agency  had  to 
adopt  a  complex  new  test  procedure  to 
define  and  locate  the  targets  on  the 
vehicle  interior.  Because  manufactiuers 
had  not  seen  the  test  procedure  prior  to 
the  final  rule,  there  were  a  large  number 
of  questions  and  concerns  regarding  the 
test  procedure.  To  enable  interested 
parties  and  NHTSA  personnel  to  discuss 
the  questions  concerning  the  test 
procedure,  and  to  aid  petitioning  parties 
in  narrowing  and  refining  those 
questions,  NHTSA  decided  to  hold  a 
technical  workshop  on  the  test 
procedure. 

The  focus  was  on  the  location  of 
target  points.  Interested  parties  were 
invited  to  submit  questions  in  writing 
prior  to  the  workshop  (60  FR  53280; 
October,  13, 1995).  The  workshop  was 
held  on  December  13-14, 1995  at  the 
Vehicle  Research  and  Test  Center 
(VRTC)  in  East  Liberty,  Ohio.  The 
workshop  was  attended  by  about  55 
individuals  representing  die  automobile 
and  school  bus  manufacturers  as  well  as 
automotive  compliance  test  facilities. 
The  procedures  used  to  locate  12-15 
headform  impact  target  points  were 
discussed  relative  to  each  of  three 
demonstration  vehicles:  (1)  A  1996  Ford 
Mustang  GT  (convertible),  (2)  a  1996 
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Saab  900  (4  door  sedan  with  siui  roof), 
and  (3)  a  1987  Nissan  Van.  Participants 
at  the  meeting  were  invited  to 
supplement  their  petitions  for 
reconsideration  with  discussions  of  any 
remaining  target  location  issues.  Both 
the  submissions  regarding  workshop 
content  and  post-workshop 
supplements  to  the  petitions  are 
avaUable  in  the  docket.  The  specific 
questions  and  concerns  raised  in  the 
petitions  and  at  the  workshop  are 
addressed  in  this  section.  The  section  is 
arranged  to  parallel  the  regulatory  text 
of  the  final  nile.  Because  the  same 
concerns  and/or  questions  were  raised 
by  numerous  parties,  they  are  not 
attributed  to  any  specific  party. 

A.  Definitions 

1.  Convertibles 

Manufacturers  asked  for  changes  to 
the  definitions  of  "convertible  roof 
frame"  and  "convertible  roof  linkage 
mechanism."  Manufacturers  stated  that 
the  firat  definition  presiunes  a  metal 
frame  for  convertible  roofa  and  that 
manufactiuers  are  beginning  to  use 
other  materials.  Some  manufacturers 
also  asked  the  agency  to  exclude  the 
entire  convertible  roof,  while  one 
manufacturer  stated  that  hard  top 
convertible  roofa  should  be  included. 
Finally,  manufacturers  asked  for 
clarification  of  the  particular 
components  of  a  convertible  that  were 
excluded  from  the  final  rule,  in 
particular,  whether  only  components  on 
the  roof  itself  were  excluded. 

NHTSA  agrees  that  the  inclusion  of 
the  word  "metal"  in  the  definition  of 
"convertible  roof  fi^me"  is  design 
restrictive  and  is  removing  that  word 
from  the  definition. 

NHTSA  is  not  excluding  the  entire 
convertible  roof.  This  issue  was 
addressed  in  the  final  nde.  In  the  final 
rule.  NHTSA  agreed  to  exclude 
"convertible  roof  frames  and  linkage 
mechanisms  because  the  presence  of  a 
countermeasure  such  as  padding  would 
interfere  with  their  movement"  (60  FR 
43031.  at  43047).  NHTSA  did  not 
exclude  all  targets  on  convertible  roofa 
because  commenters  did  not  provide 
any  justification  suggesting  that 
conntermeasures  could  not  be  installed 
on  other  parts  of  the  convertible  roof, 
NHTSA  notes  that,  while  some 
convertible  roofa  are  made  of  cloth  or 
other  soft  material,  many  are  not.  While 
the  former  are  unlikely  to  produce  head 
injuries,  the  latter  could.  NHTSA 
believes  that  protection  should  be 
provided  for  all  the  hard  areas  in  the 
upper  interior  of  vehicles,  unless  it  is 
not  practicable  to  do  so. 


With  regard  to  which  components  in 
convertibles  are  excluded,  "convertible 
roof  linkage  mechanism"  is  defined  as 
"any  anchorage,  fastener,  or  device 
necessary  to  deploy  a  convertible  roof 
frame."  This  definition  is  not  limited  to 
components  on  the  roof  itself.  Some 
convertibles  include  anchor  points  on 
the  front  header  and/or  A-piUar  for  the 
convertible  roof.  These  components  are 
included  in  the  definition  of 
"convertible  roof  linkage  mechanism" 
and  thus  were  excluded  from  the  final 
rule. 

2.  Pillars 

Some  manufacturers  asked  for 
changes  to  the  definitions  for  various 
pillars  because  they  have  difficulty 
applying  the  definitions  to  the  unusual 
designs  of  their  vehicles.  For  example, 
Toyota  stated  that  one  of  its  vehicles  has 
an  unusual  side  window  design  which 
is  cut-out  lower  at  the  bont  edge  of  the 
window.  Toyota  believes  that,  for  this 
design,  the  definition  of  Plane  9  (a 
horizontal  plane  passing  through  the 
lowest  point  of  the  daylight  opening 
forward  of  the  B-pillar)  results  in  a 
target  BP3  which  is  lower  on  the  B- 
pillar  than  NHTSA  intended,  or  even 
below  the  B-pillar. 

NHTSA  has  decided  not  to  make  any 
changes  to  these  definitions  based  on 
these  designs.  Unless  NHTSA  were  to 
write  a  unique  set  of  target  location 
provisions  for  each  vehicle  model  in 
production,  it  is  inevitable  that  use  of  a 
test  procedure  based  on  specific  targets 
will  not  succeed  in  locating  all  target 
points  on  some  vehicles.  Even  if 
NHTSA  were  to  write  unique  provisions 
for  each  vehicle  model  currently  in 
production,  the  procedures  might  no 
longer  ensure  that  all  targets  could  be 
located  once  a  vehicle  model  was 
redesigned  or  a  new  vehicle  model 
introduced.  For  this  reason,  NHTSA 
examined  a  wide  number  of  vehicles 
when  selecting  targets  and  attempted  to 
write  the  target  location  procedures  in  a 
way  that  would  make  it  possible  to 
locate  all  points  on  a  majority  of 
vehicles  and  a  sufficient  number  of 
points  on  all  vehicles.  Section  S4  (S6.1 
and  S6.2)  states  that  "(t)he  requirements 
do  not  apply  to  any  target  that  cannot 
be  located  using  the  procedures  of  88 
(SlO)."  This  provision  adequately 
addresses  the  problem  of  unusual 
vehicle  designs.  NHTSA  will  not  amend 
the  definitions  or  change  the  target 
provisions  absent  information 
indicating  that  they  are  not  workable  for 
a  significant  number  of  target  points  on 
a  wide  variety  of  vehicle  models. 


3.  Windshield  Tritn/Surli&ce  of  the 
Vehicle  Ceiling 

Manufacturers  also  asked  for 
definitions  for  the  phrases  "windshield 
trim"  and  "surface  of  the  vehicle 
ceiling."  These  phrases  are  used  in  the 
procedures  to  locate  some  targets. 
NHTSA  agrees  that  these  phrases  are 
susceptible  to  more  than  one 
interpretation.  Accordingly,  the  agency 
has  added  a  definition  of  "windshield 
trim."  It  has  also  replaced  the  phrase 
"surface  of  the  vehicle  ceiling"  with  the 
phrase  "interior  roof  surface"  to  clarify 
that  it  is  a  reference  to  the  interior 
surface  only. 

B.  Test  Conditions 

1.  Targeting  Conditions 

Section  S4  (S6)  requires  vehicles  to 
comply  when  tested  under  the 
conditions  specified  in  S6  (S8).  Section 
S8  (SlO)  does  not  indicate  whether  or 
not  targets  are  located  under  the  same 
conditions.  Manufacturers  asked 
whether  the  test  conditions  applied  only 
during  testing  or  also  during  the 
locating  of  the  targets. 

In  the  final  rule,  NHTSA  did  not 
specify  whether  or  not  the  test 
conditions  applied  during  target 
location  as  well  as  during  testing.  Most 
of  the  test  conditions  replicate 
conditions  that  would  exist  during 
vehicle  use.  However,  some  test 
conditions  are  intended  to  facilitate 
testing,  and  do  not  represent  conditions 
that  would  arise  during  vehicle  use.  For 
example,  seats  and  steering  wheels  may 
be  removed  to  facilitate  pfacing  test 
equipment  used  to  provide  air  pressure 
for  and  launch  the  FMH  in  the  vehicle. 
NHTSA  believes  that  these  parts  should 
be  present  when  the  targets  are  located. 
If,  during  target  location,  the  seat  or 
steering  wheel  prevents  the  FMH  from 
contacting  the  target,  it  is  also  likely  that 
an  occupant  could  not  impact  that  area. 
NHTSA  has  amended  the  regulatory 
language  to  specify  which  test 
conditions  apply  during  the  locating  of 
the  targets. 

2.  Removal  of  Attachments  on  Vehicle 
Interior  Surface 

Manufacturers  asked  NHTSA  to 
prohibit  the  removal  of  any  items  that 
are  attached  to  the  uppo'  interior  of  the 
vehicle.  Currently,  removal  of  some 
such  attachments  is  explicitly 
permitted,  allowing  NHTSA  to  test  a 
target  on  or  near  such  attachments  with 
or  without  the  attachment  in  place. 
Some  attachments  may  be  in  a  variety 
of  positions,  and  therefore  may  or  may 
not  be  in  the  target  location  when  the 
vehicle  is  in  use.  Thus,  for  example, 
S6.5  specifies  that  sun  visors  may  be 
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removed.  Other  attachments  are  a  target, 
and  removal  makes  it  easier  to  contact 
other  targets.  Thus,  for  example,  S6.7 
allows  a  seat  belt  anchorage  to  be 
removed  to  test  the  component  on 
which  it  is  mounted  if  the  target  is  not 
on  the  anchorage.  Other  attachments  are 
not  explicitly  addressed. 

Manufacturers  argued  that  companies 
may  wish  to  use  attachments  as  some  of 
the  countermeasures  to  meet  the  rule. 
Removal  of  the  attachments  would 
remove  those  countermeasures. 
Manufacturers  also  argued  that  removal 
of  attachments  could  adversely  affect 
the  material  on  the  component  on 
which  the  attachment  is  mounted,  and 
cause  the  vehicle  to  no  longer  comply 
with  the  requirements  of  the  rule. 

It  is  possible  that  manufacturers  could 
use  attachments  as  part  of  the 
couintermeasures  to  meet  the  new 
requirements.  In  addition,  the  means  by 
which  some  attachments  are  anchored 
to  the  upper  interior  components  could' 
make  it  difficult  or  impossible  to 
remove  the  attachment  without 
adversely  affecting  the  surrounding 
material.  Finally,  the  agency  notes  that 
the  attachments  would  be  present  in  the 
vehicle  during  a  crash,  even  if  not  in  the 
specific  target  location  NHTSA  is 
testing.  Therefore,  the  agency  is 
specifying  that  no  attac£unents, 
including  sun  visors  and  seat  belt 
anchorages,  are  removed  for  testing. 

3.  Secuihng  Vehicle  That  is  Not  Resting 
on  its  Suspension 

Section  S6.1  (S8.1)  specified  that  a 
vehicle  being  tested  is  supported  so  that 
it  is  not  resting  on  its  suspension. 
Manufacturers  asked  whether  the 
vehicle  was  clamped  down  when  not 
resting  on  its  suspension. 

The  regulatory  text  does  not  specify 
whether  or  not  the  vehicle  is  clamped 
down  when  not  resting  on  its 
suspension.  Therefore.  NHTSA  could 
test  the  vehicle  either  clamped  or  not 
NHTSA  notes  that  clamping  would 
make  the  vehicle  body  stifiier,  and  thus 
is  likely  to  be  a  worst  case  condition  for 
nianufificturers  when  they  are  doing 
certification  testing.  NHTSA  does  not 
believe  it  is  necessary  to  specify  one  of 
these  conditions  in  the  final  rule. 

4.  Removal  of  Windows 

Section  S6.2  (S8.2)  requires  windows 
to  be  open.  Section  6.4  (S6.4)  allows 
side  doors  on  the  opposite  side  of  the 
vehicle  bom  the  target  to  be  impacted 
to  be  open.  Manufacturers  asked 
whether  windows  could  be  removed  for 
testing. 

In  some  vehicles  (e.g.,  vans),  it  may  be 
necessary  to  remove  windows  to  allow 
placement  of  the  test  equipment  inside 


the  vehicle  to  aim  the  FMH  at  some 
targets.  These  vehicles  may  not  have 
doors  in  the  rear  portion  of  the  vehicle 
and  may  have  windows  in  this  area 
which  do  not  open,  or  which  do  not 
open  sufficiently  to  allow  placing  test 
equipment  in  the  vehicle.  The 
regulatory  text  has  been  amended  to 
allow  removal  of  windows  on  the 
opposite  side  from  a  target  during 
testing  of  that  target. 

5.  Rear  E)oors 

Section  S6.4  (S8.4)  allows  side  doors 
on  the  side  of  the  vehicle  not  be 
impacted  during  a  particidar  test  to  be 
open.  Manufacturers  asked  whether  a 
reax  hatch  or  rear  door  could  be  opened 
for  testing. 

The  regulatory  language  only  allows 
side  doors  to  be  open.  NHTSA  decided 
to  allow  doors  to  be  open  to  allow  test 
equipment  to  access  the  targets.  Because 
an  open  door  could  change  the  stiffness 
of  adjacent  vehicle  components,  NHTSA 
only  allowed  side  doors  on  the  opposite 
side  of  the  longitudinal  centerline  of  the 
vehicle  from  the  target  to  be  open.  For 
some  targets,  it  may  be  difficult  or 
impossible  to  reach  the  target  with  test 
equipment  bom  a  side  door.  Therefore, 
NHTSA  has  decided  to  allow  rear 
windows  or  doors  to  be  open  for  testing 
of  any  target  except  those  on  the  rear 
header,  the  rearmost  pillars,  and  the 
rearmost  side  rail  target  SR3  on  each 
side  of  the  vehicle.  The  agency  believes 
that  the  performance  of  these  targets 
could  be  affected  by  an  open  rear  door 
or  window. 

6.  Sun  Visors 

Section  S6.5  (S8.5)  allows  sun  visors 
to  be  placed  in  any  adjustment  position 
as  long  as  one  side  is  in  contact  with  the 
vehicle  interior  surface.  Manufacturers 
asked  NHTSA  to  specify  a  single 
position  for  testing.  NHTSA  is  not 
changing  this  test  condition  because  the 
sun  visor  could  be  in  any  position  when 
in  use. 

7.  Location  of  Head  Center  of  Gravity 

Section  §6.12  (S8.12)  specifies  the 
location  of  the  head  center  of  gravity  in 
reference  to  the  seating  reference  point 
(SgRP).  The  agency  was  asked  to  change 
the  reference  to  the  H-point.  The  SgRP 
is  defined  at  49  CFR  571.3  in  reference 
to  the  design  H-point  with  the  seat  in  its 
rearmost  normal  design  driving  or 
riding  position.  Therefore,  the  agency 
does  not  believe  a  change  is  necessary. 

Manufacturers  noted  that  target  RP2  is 
located  on  the  rearmost  pillar  with 
reference  to  the  center  of  gravify  of  the 
head  for  the  rearmost  designated  seating 
position.  Manufacturers  asked  how  this 
is  determined  for  vehicles  in  which  the 


rearmost  seat  is  rearward  facing. 
NHTSA  is  amending  the  procedures  to 
specify  that  the  rearward  measurement 
used  to  locate  the  head  center  of  gravity 
is  made  relative  to  the  seat  orientation 
and  not  the  vehicle  orientation. 

8.  Initial  Contact 

SecUon  S6.13.3  (S8.13.3)  specifies 
that  some  portion  of  the  forehead 
impact  zone  is  to  contact  some  point  of 
the  target  circle  defined  in  S6.ll  at  the 
time  of  initial  contact.  U  this  does  not 
occur,  manufacturers  asked  if  the  FMH 
were  to  be  moved,  or  the  target  circle, 
or  both.  Manufacturers  also  asked 
NHTSA  to  include  the  prohibition 
proposed  in  the  NPRM  that  "no  portion 
of  the  headform  contacts  any  part  of  the 
vehicle  outside  the  impact  zone." 

Section  S8(b)  (SlO(b))  provides  for  the 
relocation  of  any  target  point  which 
cannot  be  contacted  by  some  portion  of 
the  forehead  impact  zone  at  some 
combination  of  impact  angles.  The 
relocated  point  is  the  point  used  for 
testing.  If,  for  some  reason,  a  portion  of 
the  forehead  impact  zone  is  not  the 
point  of  initial  contact  when  the  testing 
is  repeated  at  the  relocated  {joint,  the 
test  is  considered  an  incomplete  test. 
The  target  is  not  relocated  again. 

With  regard  to  the  second  request,  the 
final  rule  eliminated  the  impact  zone 
concept  and  substituted  targets.  The 
procedures  ensure  that  the  initial 
contact  is  between  the  target  and  the 
forehead  impact  zone.  Because  there  no 
longer  are  impact  zones,  the  NPRM 
prohibition  on  impacts  outside  the  zone 
is  not  appropriate  or  necessary. 

9.  Approach  Angles 

Section  S6.13.4.1  (S8.13.4.1)  describes 
a  procedure  to  determine  maximum  and 
minimum  horizontal  approach  angles. 
Manufacturers  asked  whether  the 
component  siuface  or  the  attachment  is 
used  in  determiningHhe  shortest 
horizontal  line  when  an  attachment  is  in 
the  same  horizontal  plane  as  the  head 
center  of  gravity. 

NHTSA  does  not  believe  that  the 
selection  of  either  distance  would  result 
in  a  significantly  different  approach 
angle.  However,  since  the  agency  is 
specifying  that  the  attachments  are  to 
remain  in  place,  the  measurements  will 
be  made  to  the  attachment  if  that  is  the 
shortest  distance. 

Pursuant  to  S6.13.4.2(a)  (S8.13.4.2(a)), 
the  maximum  vertical  approach  angle 
for  each  target  is  determined  by  rotating 
the  FMH  upward  until  a  portion  of  the 
FMH  outside  the  forehead  impact  zone 
contacts  the  vehicle  and  then  rotating 
the  FMH  downward  five  degrees.  Some 
manufacturers  petitioned  for  the  amount 
of  downward  rotation  to  be  increased 
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because  chin  contact  could  still  occur 
during  testing. 

In  the  final  rule,  the  agency  added  the 
five  degree  of^t  in  response  to 
manufacturer  concerns  about  chin 
contact  NHTSA  never  stated  that  this 
amount  was  sufficient  to  prevent  chin 
contacts,  only  that  it  would  delay  chin 
contact.  Because  NHTSA  continues  to 
believe  this  amoimt  is  sufficient  for  this 
piupose,  it  is  not  making  any  further 
changes. 

10.  Minimum  Impact  Distance 

Section  S6.14  (S8.14)  prohibits 
multiple  impacts  when  tii^istance 
between  the  targets  is  less  than  150  mm. 
This  distance  was  determined  diuing 
NHTSA  testing  of  various  types  of 
padding  as  an  expected  countermeasure. 
Manufacturers  expressed  concern  that 
for  other  types  of  countermeasures, 
performance  will  be  degraded  for 
multiple  impacts  on  the  same 
component,  regardless  of  the  distance 
l)etween  the  targets. 

While  NHTSA  appreciates  that  its 
testing  was  done  only  using  padding, 
manufacturers  did  not  submit  any  data 
indicating  that  the  150  mm  distance  was 
not  adequate  for  any  other 
countermeasure.  Absent  such 
information,  NHTSA  is  not  changing 
this  test  condition. 

C.  Target  Locations 

1.  Issues  Related  to  Multiple  Targets 

Section  S8(b)  (SlO(b))  describes  a 
procediu^  for  relocating  targets  when  no 
portion  of  the  forehead  impact  zone  can 
contact  the  target  Manufacturers  asked 
NHTSA  to  delete  Uiis.  arguing  that  it 
allowed  for  infinite  test  possibilities. 
Manufacturers  also  asked  what  is  done 
when  contact  is  prevented  by 
interference  from  attachments. 

NHTSA  is  not  deleting  the  relocation 
procedures.  The  forehead  impact  zone  is 
approximately  fifteen  inches  square.  It 
is  likely  that  the  forehead  impact  zone 
will  contact  the  entire  area  within  the 
1.5  inch  target  circle  specffied  in  S8(b) 
(SlO(b)).  Even  if  multiple  impacts  are 
possible,  it  is  not  different  than  other 
targets  which  allow  options.  In  addition, 
it  is  unlikely  that  the  injury 
measurements  would  differ  significantly 
between  the  possible  targets  in  such  a 
small  area. 

With  regard  to  the  interference  of 
attachments,  NHTSA  is  making  one 
change.  Section  S8(b)  (SlO(b))  is 
amended  to  allow  relocation  within  a 
sphere  rather  than  a  circle.  As  noted 
above.  NHTSA  has  decided  that 
attachments  should  not  be  moved. 
Allowing  relocation  within  a  sphere 
when  there  is  interference  by  an 


attachment  will  allow  the  target  to  be 
relocated  onto  the  attachment  This  will 
limit  the  need  for  increasing  the 
relocation  area  due  to  interference.  The 
agency  also  notes  that,  unless  otherwise 
specified,  movable  attachments  may  be 
moved  to  any  position  for  the  piupose 
of  testing.  This  will  also  reduce  the 
incidence  of  interference. 

2.  A-Pillar  Targets 

Manufactiu^rs  indicated  concerns 
that  the  A-pillar  reference  point  (APR) 
and  target  API  could  not  be  located  in 
some  vehicles,  particularly  convertibles, 
and  the  points  would  be  located  in 
space.  NHTSA  does  not  agree  that  this 
is  the  case.  NITTSA  is  not  aware  of  any 
vehicles  that  do  not  have  some  type  of 
roof  to  protect  occupants  firom  rain  and 
snow.  Section  S6.3  (S8.3)  states  that 
convertible  vehicles  are  tested  with 
their  tops  closed.  Therefore,  even  in 
these  vehicles  there  would  be  an 
exterior  roof  surface  to  use  in  locating 
APR.  If  APR  is  on  the  soft  cloth  of  a  roof, 
it  is  unlikely  that  NHTSA  would 
actually  conduct  a  test  (since  such  a 
surface  would  not  produce  a  high  injury 
measurement),  but  there  would  also  be 
a  target  API. 

Manufactiirers  also  asked  whether 
measurements  were  made  along  each 
convolution  of  the  outside  weather 
stripping  or  rain  gutter.  NHTSA  woidd 
not  take  measurements  in  such  a 
manner,  but  would  instead  follow  the 
nominal  vehicle  surface.  By  following 
the  nominal  surface,  NHTSA  means  that 
the  measurement  is  made  as  though  the 
weather  stripping  or  rain  gutters  were 
not  present. 

Manufacturers  also  asked  whether 
weather  stripping  was  included  in  the 
determination  of  the  "outboardmost 
point  *  *  *  with  the  vehicle  side  door 
open."  The  answer  is  yes.  Viewed 
perpendicular  to  the  top  of  the  test 
vehicle  (or  the  plan  view)  with  the  side 
door  open,  the  "outboardmost  point"  is 
the  outermost  edge  of  the  door  opening 
(including  uncompressed  weather 
stripping,  trim,  or  rain  gutter). 

Manuractiu^rs  also  noted  that  some 
vehicles  have  split  or  dual  A-pillais  and 
asked  whether  such  vehicles  would 
have  multiple  AP2  and  AP3  target 
points,  ff  the  pillars  are  not  part  of  the 
door  structxire,  they  are  treated  as 
separate  pillars.  Thus,  it  is  possible  to 
have  multiple  AP2  and  APS  target 
points.  To  clarify  this,  the  definition  of 
A-pillar  is  amended  to  specify  "•  •  • 
any  pillar  that  is  entirely  forward  of  a 
transverse  vertical  plane  passing 
through  the  seating  refiarence  point  of 
the  driver's  seat"  In  addition,  the 
definition  of  B-pillar  is  amended  to 
specify  "*  *  *  the  forwardmost  pillar 


on  each  side  of  the  vehicle  that  is,  in 
whole  or  part,  recu^vard  of  a  transverse 
vertit:al  plane  passing  through  the 
seating  reference  point  of  the  driver's 
seat" 

Finally,  manufacturers  noted  that  the 
highest  point  at  the  intersection  of  the 
dashboard  and  the  A-pillar  is  not  always 
apparent,  because  in  some  vehicles 
there  is  a  small  gap  between  the  two 
components.  Manufactiuvrs  also  stated 
that  this  point  could  be  one  height  on 
one  side  of  the  vehicle  and  another 
height  on  the  other  side.  NHTSA  has  re- 
examined ciurent  production  vehicles 
and  agrees  that  there  is  often  a  small  gap 
or  depression  between  the  dashboard 
and  the  A-pillar.  However,  this  is 
equivalent  to  the  convolutions  at  edges 
of  trim  discussed  above.  Again,  NHTSA 
would  measure  along  the  nominal 
suirface,  as  if  the  small  gap  did  not  exist 
Section  S8(a}  (SlO(a)]  provides  that 
targets  are  located  on  each  side  of  the 
vehicle  using  the  specified  procedures. 
Therefore,  if  the  point  of  intersection  is 
at  differmt  heights  on  each  side  of  the 
vehicle,  there  is  a  different  plane  5 
defined  on  each  side  of  the  vehicle. 
Manufactiu«rs  should  not  simply 
transfer  points  from  one  side  of  the 
vehicle  to  the  other. 

3.  B-Pillar  Targets 

Manufacturers  asked  a  number  of 
questions  concerning  belt  anchorages  on 
the  B-pillar.  Manufacturers  asked  the 
location  of  target  BP2  for  an  anchorage 
which  is  covered  by  trim  such  that  only 
the  webbing  is  visible  through  a  slot  in 
the  trim.  Manufacturers  also  asked 
wfaethOT  a  stalk  would  be  considered 
part  of  the  anchorage  and  thus  a 
possible  target 

The  seat  belt  anchorage  is  defined  in 
S2.1  (S3).  The  regulation  states  that  the 
target  is  any  point  on  the  anchorage. 
Thus,  manufectiu«rs  must  certify  that 
all  portions  of  the  anchorage  comply 
with  die  requirements.  Targets  can  be 
located  on  decorative  trim  covering  the 
anchorage  or  a  portion  of  the  anchoiage. 
.  Manufactures  also  asked  whether  the 
centerline  of  the  width  of  the  B-pillar  is 
determined  by  viewing  the  pillar 
laterally.  The  answer  is  yes. 

FinaDy,  one  manufacturer  noted  that, 
for  location  of  target  BP3,  Plane  9  passes 
"through  the  lowest  point  of  the 
daylight  opening  forward  of  the  pillar. 
The  manufactiner  stated  that  one  of  its 
vehicle  designs  has  an  unusual  window 
design.  The  manufacturer  believed  that 
Plane  9  would  not  be  located  in  that 
vehicle  as  intended  by  NHTSA.  As 
stated  previously.  NHTSA 
acknowledges  that  not  all  points  can  be 
located  in  every  vehicle,  and  that  not  all 
points  will  be  located  on  the  hardest 
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points  of  every  vehicle.  This  result  is 
inherent  in  using  a  test  procedure 
applicable  to  all  vehicles,  rather  than  a 
procedure  individually  tailored  for  each 
vehicle  model.  However,  NHTSA  will 
not  change  the  specification  for  a  target 
unless  it  is  not  appropriate  for  a  large 
number  of  vehicles. 

4.  Other  Pillar  Targets 

Manufacturers  asked  whether  vehicles 
with  multiple  "other  pillars"  have 
multiple  other  pillar  targets.  The  ansMrer 
is  3res.  The  procedures  do  not  specify  a 
single  "other  pillar."  In  addition,  there 
would  be  multiple  SR3  targets  since 
they  are  located  relative  to  the  other 
pillar  reference  point  (OPR). 

5.  Front  Header  Targets 

Manufacturers  noted  that  the  term 
"simroof  Grame"  was  not  defined. 
NHTSA  agrees  that  this  term  could  be 
confusing  and  is  changing  it  to  "interior 
sunroof  opening."  Manufacturers  also 
asked  whether  the  sxinroof  is  open  or 
closed  during  testing.  NHTSA  believes 
that  sunroofs  are  similar  to  windows 
and  has,  therefore,  added  language  to 
indicate  that  they  are  treated  in  the 
same  manner. 

Manufacturers  also  asked  whether  a 
"Targa"  roof,  which  contains  a 
considerable  amount  of  glass  and  is 
larger  than  most  sun  roo&,  is  considered 
a  sunroof.  Other  standards  (e.g.. 
Standard  No.  216,  "Roof  Crush 
Resistance")  use  the  term  "convertible." 
In  previous  interpretations  of  that  term, 
NHTSA  stated  that  a  Targa  roof  is  a 
convertible.  In  these  interpretation 
letters,  NHTSA  has  consistently  stated 
that  a  convertible  is  "a  vehicle  whose  A- 
pillars  or  windshield  peripheral  support 
is  not  joined  with  the  B-pillars  (or  rear 
roof  support  rearward  of  the  B-pillar 
position)  by  a  fixed,  rigid  structural 
member."  A  comparable  definition  has 
been  included  in  the  amended  final 
nile. 

6.  Side  Rail  Targets 

Manufacturers  noted  that  some  side  • 
rail  targets  (SRI  and  SR2)  are  less  than 
six  inches  apart  Since  S6.14  (S8.14) 
specifies  that  impacts  are  not  to  occur 
less  than  six  inches  apart,  they  stated 
that  they  might  have  to  use  more  than 
one  vehicle  to  complete  the  tests  for  all 
possible  combinations  of  targets  on  left 
and  right  sides.  NHTSA  is  changing  the 
procedure  to  locate  target  SR2  so  t^t  it 
is  either  12  inches  rearward  of  APR  or 
12  inches  forward  of  the  B-pillar 
reference  point  (BPR).  This  will  provide 
at  least  six  inches  between  targets  SRl 
and  SR2  as  measured  from  the  APR 
reference. 


Manufacturers  also  noted  that  some 
vehicles  (such  as  pickup  trucks)  have 
only  two  pillars  on  either  side  of  the 
vehicle  and  asked  whether  the  rear 
pillar  is  treated  as  a  B-pillar,  a  refumost- 
pillar,  or  both,  for  the  purpose  of 
locating  side  rail  targets.  In  the  1995 
final  rule,  the  rearmost  pillar  in  a 
vehicle  with  two  pillars  on  each  side  is 
defined  as  a  "rearmost  pillar"  and  not 
as  a  "B-pillar."  Therefore,  there  is  no 
"side  rail  between  the  A-pillar  and  the 
B-pillar"  (S8.6  (SlO.6)).  For  "other  side 
rails"  (S8.7  (SlO.7)),  targets  are  located 
in  reference  to  BPR  or  OPR,  neither  of 
which  exists  in  the  vehicles.  NHTSA 
did  not  intend  that  there  would  be  no 
side  rail  targets  in  these  vehicles,  and  is 
amending  the  procedures  for  locating 
target  SR2  for  these  vehicles. 

One  manufacturer  asked  whether  grab 
handles  located  on  the  upper  interior  in 
locations  other  than  the  side  rail  are 
targets.  Section  S8.7  (SlO.7)  states  that 
if  there  is  no  seat  belt  anchorage  on  the 
side  rail,  but  there  is  a  grab  handle, 
target  SR3  is  located  on  the  grab  handle. 
Since  there  are  not  similar 
specifications  for  other  interior 
components,  grab  handles  in  other 
locations  are  not  targets  unless  the 
procedures  locate  them  there. 

7.  Upper  Roof  Targets 

The  procedures  for  defining  planes  C 
and  D  for  the  upper  roof  s[}ecify  that  the 
planes  are  tangent  to  outermost  points 
on  the  "interior  roof  (including  trim)"  at 
a  distance  of  12  inches  rearward  of  the 
APR.  Manufacturers  asked  for 
clarification  of  how  those  points  on  the 
interior  roof  are  to  be  determined.  Those 
points  are  determined  by  closing  the 
doors  and  marking  where  the  door  parts 
(with  or  without  weather  stripping) 
intersect  the  roof  parts  (with  or  without 
weather  stripping),  at  a  horizontal 
distance  of  1 2  inches  behind  the  APR 

Manufactiuers  also  asked  whether,  in 
establishing  transverse  vertical  planes  A 
and  plane  B,  the  rear  view  mirror  and 
the  center  high  mounted  stop  light 
(CHMSL),  respectively,  are  considered 
part  of  the  trim.  The  rearview  mirror 
and  the  center  high  mounted  stop  light 
(CHMSL)  are  not  considered  trim.  An 
example  of  trim  would  be  weather 
stripping.  The  rearview  mirror  and 
CHMSL  are  considered  "attachments." 

8.  Sliding  Door  Track  Targets 

Manufacturers  noted  that  target  SD  is 
not  necessarily  located  on  the  sliding 
door  track  at  the  door  opening  edge,  and 
asked  whether  this  is  the  intent  of  the 
test  procedure.  The  answer  is  yes. 

Manufacturers  also  noted  that 
horizontal  and  vertical  approach  angles 
were  not  specified  for  target  SD  in  the 


final  rule,  and  asked  whether  the  side 
rail  angles  apply.  This  was  the  intent  of 
the  final  rule.  Horizontal  and  vertical 
approach  angles  for  the  sliding  door 
track  will  be  added  to  Table  1. 

9.  Roll-Bar  Targets 

Manufacturers  asked  whether  there  is 
a  target  on  a  deployable  roll-bar.  Since 
the  definition  of  "roll-bar"  does  not 
include  deployable  roll-bars,  there  are 
no  targets  on  a  deployable  roll  bar. 

VI.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.0. 12866 
and  the  Department  of  Transportation's 
regiilatory  policies  and  procedures.  This 
rulemaking  document  was  reviewed 
under  E.O.  12866,  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  "significant"  under 
the  Department  of  Transportation's 
regulatory  policies  and  procediuvs.  The 
changes  implemented  in  this  final  rule 
do  not  appear  to  add  further  significant 
economic  impact  over  the  existing 
requirements.  The  only  apparent 
economic  impact  appears  to  be  relief  of 
$7  million  dollars  for  small  school  bus 
manufacturers,  as  discussed  earlier  in 
this  notice. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substeintial  number  of  small  entities  and 
for  those  small  entities  likely  to  be 
affected,  specific  relief  has  been 
accorded  in  the  notice.  The  changes 
made  in  this  final  rule  do  not 
substantially  alter  the  final  rule 
published  on  August  18,  1995. 

C.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
the  agency  notes  that  there  are  no 
requirements  for  information  collection 
associated  with  this  final  rule. 

D.  National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  final 
rule  under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment 

E.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612.  and 
has  determined  that  this  rule  will  not 
have  sufficient  federalism  implications 
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to  warrant  the  preparation  of  a 
Federalism  Assessment 

F.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procxired 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

In  consideration  of  the  foregoing,  49 
CFR  Ch.  V  is  amended  as  follows: 

List  of  Sid^ects  in  49  CFR  Fails  571  and 
589 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
of  tide  49  continues  to  read  as  follows: 

Authority:  49  U.S.C  322,  30111,  30115, 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.201  is  revised  to  read 
as  follows: 

S571.201    Standard  No.  201;  Occupant 
protection  In  interior  impacL 

Si.  Purpose  and  scope.  This  standard 
specifies  requirements  to  afford  impact 
protection  for  occupants. 

52.  Application.  This  standard 
applies  to  passenger  cars  and  to 
mtiltipurpose  passenger  vehicles, 
trucks,  and  buses  with  a  GVWR  of  4.536 
kilograms  or  less,  except  that  the 
requirements  of  S6  do  not  apply  to 
buses  with  a  GVWR  of  3,860  kilograms 
or  less. 

53.  Definitions. 

A-pii/or  means  any  pillar  that  is 
entirely  forward  of  a  transverse  vertical 
plane  passing  through  the  seating 
reference  point  of  the  driver's  seat 

Ambulance  means  a  motor  vehicle 
designed  exclusively  for  the  purpose  of 
emergency  medical  care,  as  evidenced 
by  the  presence  of  a  passenger 
compartment  to  acconunodate 
emergency  medical  personnel,  one  or 
more  patients  on  litters  or  cots,  and 
equipment  and  supplies  for  emergency 
care  at  a  location  or  during  transport 


B-pillar  maans  the  forwardmost  pillar 
on  each  side  of  the  vehicle  that  is,  in 
whole  or  part,  rearward  of  a  transverse 
vertical  plane  passing  through  the 
seating  reference  point  of  the  driver's 
seat,  unless  there  is  only  one  pillar 
rearward  of  that  plane  and  it  is  also  a 
rearmost  pillar. 

Brace  means  a  fixed  diagonal 
structural  member  in  an  open  body 
vehicle  that  is  used  to  brace  the  roll-bar 
and  that  connects  the  roll-bar  to  the 
main  body  of  the  vehicle  structure. 

Convertible  means  a  vehicle  whose  A- 
pillars  are  not  joined  with  the  B-pillars 
(or  rearmost  pillars)  by  a  fixed,  rigid 
structural  member. 

Convertible  rooffinme  means  the 
frame  of  a  convertible  roof. 

Convertible  roof  linkage  mechanism 
means  any  anchorage,  fastener,  or 
device  necessary  to  deploy  a  convertible 
roof  frame. 

Daylight  opening  means,  for  openings 
on  the  side  of  the  vehicle,  other  than  a 
door  opening,  the  loois  of  all  points 
where  a  horizontal  line,  perpendicular 
to  the  vehicle  longitudinal  centerline,  is 
tangent  to  the  periphery  of  the  opening. 
For  openings  on  the  front  and  rear  of  the 
vehicle,  other  than  a  door  opening, 
daylight  opening  means  the  locus  of  all 
points  where  a  horizontal  line,  parallel 
to  the  vehicle  longitudinal  centerline,  is 
tangent  to  the  periphery  of  the  opening. 
If  the  horizontal  line  is  tangent  to  the 
periphery  at  more  than  one  point  at  any 
location,  the  most  inboard  point  is  used 
to  determine  the  daylight  opening. 

Door  opening  means,  for  door 
openings  on  the  side  of  the  vehicle,  the 
locus  of  all  points  where  a  horizontal 
line,  perpendicular  to  the  vehicle 
longitudinal  centerline,  is  tangent  to  the 
periphery  of  the  side  door  o[>ening.  For 
door  openings  on  the  back  end  of  the 
vehicle,  door  opening  means  the  locus 
of  all  points  where  a  horizontal  line, 
parallel  to  the  vehicle  longitudinal 
centerline,  is  tangent  to  the  periphery  of 
the  back  door  opening.  If  the  horizontal 
line  is  tangent  to  the  periphery  at  more 
than  one  point  at  any  location,  the  most 
inboard  point  is  the  door  opening. 

Forehead  impact  zone  means  me  part 
of  the  free  motion  headform  surfece  area 
that  is  determined  in  accordance  with 
the  procedure  set  forth  in  S8.10. 

Free  motion  headform  means  a  test 
device  which  conforms  to  the 
specifications  of  part  572,  subpart  L  of 
this  chapter. 

Mid-sagittal  plane  of  a  dummy  means 
a  longitudinal  vertical  plane  passing 
through  the  seating  reference  point  of  a 
designated  seating  position. 

Motor  Home  means  a  motor  vehicle 
with  motive  power  that  is  designed  to 
provide  temporary  residential 


accommodations,  as  evidenced  by  the 
presence  of  at  least  four  of  the  following 
fecilities:  Cooking;  refrigeration  or  ice 
box;  self-contained  toilet;  heating  and/or 
air  conditioning;  a  potable  water  supply 
system  including  a  faucet  and  a  sink; 
and  a  separate  110-125  volt  electrical 
power  supply  and/or  an  LP  gas  supply. 

Other  pillar  means  any  pillar  which  is 
not  an  A-pillar,  a  B-pillar,  or  a  rearmost 
pillar. 

Pillar  means  any  structure,  excluding 
glazing  and  the  vertical  portion  of  door 
window  frames,  but  including 
accompanying  moldings,  attached 
components  such  as  safety  belt 
anchorages  and  coat  hooks,  which: 

(1)  Supports  either  a  roof  or  any  other 
structure  (such  as  a  roll-bar)  that  is 
above  the  driver's  head,  or 

(2)  Is  located  along  the  side  edge  of  a 
window. 

Roll-bar  means  a  fixed  overiiead 
structtiral  member,  including  its  vertical 
support  structure,  that  extends  from  the 
left  to  the  right  side  of  the  passenger 
compartment  of  any  open  body  vehicles 
and  convertibles.  It  does  not  include  a 
header. 

Seat  belt  anchorage  means  any 
component  involved  in  transferring  seat 
belt  loads  to  the  vehicle  structuire, 
including,  but  not  limited  to,  the 
attachment  hardware,  but  excluding 
webbing  or  straps,  seat  frames,  seat 
pedestals,  and  the  vehicle  structtue 
itself,  whose  failure  causes  separation  of 
the  belt  from  the  vehicle  structxire. 

Sliding  door  track  means  a  track 
structure  along  the  upper  edge  of  a  side 
door  opening  that  secures  the  door  in 
the  closed  position  and  guides  the  door 
when  moving  to  and  from  the  open 
position. 

Stiffener  means  a  fixed  overhead 
structural  member  that  connects  one 
roll-bar  to  another  roll-bar  or  to  a  header 
of  any  open  body  vehicle  or  convertible. 

Upper  roof  means  the  area  of  the 
vehicle  interior  that  is  detehnined  in 
accordance  with  the  procedure  set  forth 
inS8.15. 

Windshield  trim  means  molding  of 
any  material  between  the  windshield 
glazing  and  the  exterior  roof  surfece, 
including  material  that  covers  a  part  of 
either  the  windshield  glazing  or  exterior 
roof  surface.. 

54  Requirements 

54.1  Except  as  provided  in  S4.2, 
each  vehicle  shall  comply  with  either 

(a)  The  requirements  specified  in  S5, 
or, 

(b)  The  requirements  specified  in  85 
andS6. 

54.2  Vehicles  manufectured  on  or 
after  September  1, 1998  shall  comply 
with  the  requirements  of  S5  and  S6. 

55  Requirements  for  instrument 
panels,  seat  backs,  interior 
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compartment  doors,  aun  visors,  and 
armrests.  Each  vehicle  shall  comply 
with  the  requirements  specified  in  S5.1 
through  S5.5.2. 

S5.1     Instrument  panels.  Except  as 
provided  in  S5.1.1,  when  that  area  of 
the  instrument  panel  that  is  within  the 
head  impact  area  is  impacted  in 
accordance  with  S5.1.2  by  a  6.8 
kilogram.  165  mm  diameter  head  form 
at— 

(a)  A  relative  velocity  of  24  kilometers 
per  hour  for  all  vehicles  except  those 
specified  in  paragraph  (b)  of  this 
section, 

(b)  A  relative  velocity  of  19  kilometers 
per  hour  for  vehicles  that  meet  the 
occupant  crash  protection  requirements 
of  S5.1  of  49  CFR  571.208  by  means  of 
inflatable  restraint  systems  and  meet  the 
requirements  of  S4. 1.2. 1(c)(2)  of  49  CFR 
571.208  by  means  of  a  Type  2  seat  belt 
assembly  at  the  right  front  designated 
seating  position,  the  deceleration  of  the 
head  form  shall  not  exceed  80g 
continuously  for  more  than  3 
milliseconds. 

55.1.1  Tberequirementsof  S5.1  do 
not  apply  to: 

(a)  Console  assemblies; 

(b)  Areas  less  than  125  mm  inboard 
from  the  juncture  of  the  instrument 
panel  attachment  to  the  body  side  inner 
structure; 

(c)  Areas  closer  to  the  windshield 
jimctuxe  than  those  statically 
contactable  by  the  head  form  with  the 
windshield  in  place; 

(d)  Areas  outboard  of  any  point  of 
tangency  on  the  instrument  panel  of  a 
165  mm  diameter  head  form  tangent  to 
and  inboard  of  a  vertical  longitudinal 
plane  tangent  to  the  inboard  edge  of  the 
steering  wheel;  or 

(e)  Areas  below  any  point  at  which  a 
vertical  line  is  tangent  to  the  rearmost 
surface  of  the  panel. 

55.1.2  Demonstration  procedures. 
Tests  shall  be  performed  as  described  in 
Society  of  Automotive  Engineers 
Recommended  Practice  J921, 
"instrument  Panel  Laboratory  .Impact 
Test  Procedure,"  Jiuie  1965,  using  the 
specified  instrumentation  or 
instrumentation  that  meets  the 
performance  requirements  specified  in 
Society  of  Automotive  Engineers 
Recommended  Practice  J977, 
"Instrumentation  for  Laboratory  Impact 
Tests,"  November  1966,  except  that: 

(a)  The  origin  of  the  line  tangent  to 
the  instrument  panel  surface  shall  be  a 
point  on  a  transverse  horizontal  line 
through  a  point  125  mm  horizontally 
forward  of  the  seating  reference  point  of 
the  front  outboard  passenger  designated 
seating  position,  displaced  vertically  an 
amount  equal  to  the  rise  which  results 


from  a  125  mm  forward  adjustment  of 
the  seat  or  19  nun;  and 
(b)  Direction  of  impact  shall  be  either: 

(1)  In  a  vertical  plane  parallel  to  the 
vehicle  longitudinal  axis;  or 

(2)  In  a  plane  normal  to  the  surface  at 
the  point  of  contact. 

S5.2     Seat  Backs.  Except  as  provided 
in  S5.2.1,  when  that  area  of  the  seat 
back  that  is  within  the  head  impact  area 
is  impacted  in  accordance  with  55. 2. 2 
by  a  6.8  kilogram,  165  mm  diameter 
head  form  at  a  relative  velocity  of  24 
kilometers  per  hour,  the  deceleration  of 
the  head  form  shall  not  exceed  BOg 
continuously  for  more  than  3 
milliseconds. 

55.2.1  The  requirements  of  S5.2  do 
not  apply  to  seats  installed  in  school 
buses  which  comply  with  the 
requirements  of  Standard  No.  222, 
School  Bus  Passenger  Seating  and 
Occupant  Protection  (49  CFR  571.222) 
or  to  rearmost  side-focing,  back-to-back, 
folding  auxiliary  jump,  and  temporary 
seats. 

85.2.2  Demonstration  procedures. 
Tests  shall  be  performed  as  described  in 
Society  of  Automotive  Engineers 
Recommended  Practice  J921, 
"Instrument  Panel  Laboratory  Impact 
Test  Procedure,"  June  1965,  using  the 
specified  instrumentation  or 
instrumentation  that  meets  the 
performance  requirements  specified  in 
Society  of  Automotive  Engineers 
Recommended  Practice  J977, 
"Instrumentation  for  Laboratory  Impact 
Tests,"  November  1966.  except  that: 

(a)  The  origin  of  the  line  tangent  to 
the  uppermost  seat  back  frame 
component  shall  be  a  point  on  a 
transverse  horizontal  line  through  the 
seating  reference  point  of  the  right  rear 
designated  seating  position,  with 
adjustable  forward  seats  in  their 
rearmost  design  driving  position  and 
reclinable  forward  seat  backs  in  their 
nominal  design  driving  position; 

(b)  Direction  of  impact  shall  be  either 

(1)  In  a  vertical  plane  parallel  to  the 
vehicle  longitudinal  axis;  or 

(2)  In  a  plane  normal  to  the  surface  at 
the  point  of  contact. 

(cj  For  seats  without  head  restraints 
installed,  tests  shall  be  performed  for 
each  individual  split  or  bucket  seat  back 
at  points  within  100  mm  left  and  right 
of  its  centerline,  and  for  each  bench  seat 
back  between  points  100  mm  outboard 
of  the  centerline  of  each  outboard 
designated  seating  position; 

(d)  For  seats  having  head  restraints 
installed,  each  test  shall  be  conducted 
with  the  head  restraints  in  place  at  its 
lowest  adjusted  position,  at  a  point  on 
the  head  restraint  centerline;  and 

(e)  For  a  seat  that  is  installed  in  more 
than  one  body  style,  tests  conducted  at 


the  fore  and  aft  extremes  identified  by 
application  of  subparagraph  (a)  shall  be 
deemed  to  have  demonstrated  all 
intermediate  conditions. 

55.3  Interior  compartment  doors. 
Each  interior  compcurtment  door 
assembly  located  in  an  instrument 
panel,  console  assembly,  seat  back,  or 
side  panel  adjacent  to  a  designated 
seating  position  shall  remain  closed 
when  tested  in  accordance  with  either 
S5.3.1(a)  and  S5.3.1(b)  or  S5.3.1(a)  and 
S5.3.1(c).  Additionally,  any  interior 
compartment  door  located  in  an 
instrument  panel  or  seat  back  shall 
remain  closed  when  the  instrument 
panel  or  seat  back  is  tested  in 
accordance  with  85.1  and  85.2.  All 
interior  compartment  door  assemblies 
with  a  locking  device  must  be  tested 
with  the  locking  device  in  an  unlocked 
position. 

S5.3.1     Demonstration  procedures. 

(a)  Subject  the  interior  compartment 
door  latch  system  to  an  inertia  load  of 
lOg  in  a  horizontal  transverse  direction 
and  an  inertia  load  of  lOg  in  a  vertical 
direction  in  accordance  with  the 
procedure  described  in  section  5  of  SAE 
Recommended  Practice  J839b, 
"Passenger  Car  Side  Door  Latch 
Systems,"  May  1965,  or  an  approved 
equivalent. 

(b)  Impact  the  vehicle  perpendicularly 
into  a  fixed  collision  barrier  at  a  forward 
longitudinal  velocity  of  48  kilometers 
per  hour. 

(c)  Subject  the  interior  compartment 
door  latch  system  to  a  horizontal  inertia 
load  of  30g  in  a  longitudinal  direction 
in  accordance  with  the  procedure 
described  in  section  5  of  SAE 
Recommended  Practice  J839b, 
"Passenger  Car  Side  Door  Latch 
Systems,"  May  1965,  or  an  approved 
equivalent. 

85.4  Sun  visors. 

85.4.1  A  sun  visor  that  is 
constructed  of  or  covered  with  energy- 
absorbing  material  shall  be  provided  for 
each  front  outboard  designated  seating 
position. 

85.4.2  Each  sun  visor  mounting 
shall  present  no  rigid  material  edge 
radius  of  less  than  3.2  mm  that  is 
statically  contactable  by  a  spherical  165 
mm  diameter  head  form. 

85.5  Armrests. 

85.5.1    General.  Each  installed 
armrest  shall  conform  to  at  least  one  of 
the  following: 

(a)  It  shall  he  constructed  with  energy- 
absorbing  material  and  shall  deflect  or 
collapse  laterally  at  least  50  mm  without 
permitting  contact  with  any  imderlying 
rigid  material. 

(b)  It  shall  be  constructed  with 
energy-absorbing  material  that  deflects 
or  collapses  to  within  32  mm  of  a  rigid 
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test  panel  surface  without  permitting 
contact  with  any  rigid  material.  Any 
rigid  material  between  13  and  32  mm 
from  the  panel  surface  shall  have  a 
minimum  vertical  height  of  not  less 
than  25  mm. 

(c)  Along  not  less  than  50  continuous 
mm  of  its  length,  the  armrest  shall, 
when  measiu^d  verticalfy  in  side 
elevation,  provide  at  least  50  mm  of 
coverage  within  the  pelvic  impact  area. 

S5.5.2    Folding  armrests.  Eiach 
armrest  that  folds  into  the  seat  back  or 
between  two  seat  backs  shall  either 

(a)  Meet  the  requirements  of  85.5.1;  or 

(b)  Be  constructed  of  or  covered  with 
energy'^absorbing  material. 

86    Requirements  for  upper  interior 
components. 

86.1     Vehicles  manufactured  on  or 
after  September  1,  1998  and  before 
September  1.  2002.  Except  as  provided 
in  S6.3,  for  vehicles  manufactured  on  or 
after  September  1, 1998  and  before 
September  1,  2002,  a  percentage  of  the 
manufacturer's  production,  as  specified 
in  S6.1.1.  86.1.2,  86.1.3,  or  86.114.  shall, 
when  tested  under  the  conditions  of  S8, 
comply  with  the  requirements  specified 
in  S7  at  the  target  locations  specified  in 
SlO  when  impacted  by  the  free  motion 
headform  specified  in  88.9  at  any  speed 
up  to  and  including  24  kilometers  per 
hour.  The  requirements  do  not  apply  to 
any  target  that  cannot  be  located  using 
the  procediires  of  SlO.  The  phase-in 
schedule  the  manufacturer  chooses  to 
use  during  this  period  shall  be  reported 
to  the  National  Highway  Traffic  Safety 
Administration  pursuant  to  49  CFR 
589.6. 

86. 1 . 1     Phase-in  Schedule  #1 

86. 1 . 1 . 1  Vehicles  man  ufactured  on 
or  after  September  1, 1998  and  before 
September  1, 1999.  Subject  to  86. 1.5(a), 
for  vehicles  manufactured  by  a 
manufacturer  on  or  after  September  1 , 

1998  and  before  September  1, 1999.  the 
amount  of  vehicles  complying  with  S7 
shall  be  not  less  than  10  percent  of: 

(a)  The  manufacturer's  average  annual 
production  of  vehicles  manufactured  on 
or  after  September  1, 1996  and  before 
September  1, 1999.  or 

(b)  The  manufacturer's  production  on 
or  after  September  1 ,  1998  and  before 
September  1, 1999. 

86.1.1.2  Vehicles  manufactured  on 
or  after  September  1,  1999  and  before 
September  1.  2000.  Subject  to  S6.1.5(b), 
for  vehicles  manufactured  by  a 
manufacturer  on  or  after  September  1, 

1999  and  before  September  1,  2000.  the 
amount  of  vehicles  complying  with  S7 
shall  be  not  less  than  25  percent  of: 

(a)  The  manufacturer's  average  annual 
production  of  vehicles  manufactured  on 
or  after  September  1, 1997  and  before 
September  1.  2000.  or 


(b)  The  manufactiirer's  production  on 
or  after  September  1, 1999  and  before 
September  1,  2000. 

56.1.1.3  Vehicles  manufactured  on 
or  after  September  1 ,  2000  and  before 
September  1,  2001.  Subject  to  S6. 1.5(c). 
for  vehicles  manufactured  by  a 
manufacturer  on  or  after  September  1, 

2000  and  before  September  1,  2001,  the 
amount  of  vehicles  complying  with  87 
shall  be  not  less  than  40  percent  of: 

(a)  The  manufacturer's  average  annual 
production  of  vehicles  manufactured  on 
or  after  September  1, 1998  and  before 
Sejotember  1,  2001.  or 

(b)  The  manufactiuer's  production  on 
or  after  September  1,  2000  and  before 
September  1,  2001. 

56.1.1.4  Vehicles  manufactured  on 
or  after  September  1,  2001  and  before 
Sefkember  1,  2002.  Subject  to  S6.1.5(d), 
for  vehicles  manufactured  by  a 
manufacturer  on  or  after  September  1, 

2001  and  before  September  1,  2002,  the 
amount  of  vehicles  complying  with  87 
shall  be  not  less  than  70  percent  o£ 

(a)  The  manufacturer's  average  annual 
production  of  vehicles  manufactured  on 
or  after  September  1, 1999  and  before 
September  1,  2002,  or 

(b)  The  manufacturer's  production  on 
or  after  September  1,  2001  and  before 
September  1,  2002. 

86.1.2    Phase-in  Schedule  *2 

86.1.2.1  Vehicles  manufactured  on 
or  after  September  1. 1998  and  before 
September  1,  1999.  Subject  to  86.1.5(a). 
for  vehicles  manufactxued  by  a 
manufacturer  on  or  after  September  1, 

1998  and  before  September  1, 1999,  the 
amoimt  of  vehicles  complying  with  S7 
shall  be  not  less  than  seven  percent  of: 

(a)  The  manufacturer's  average  annual 
production  of  vehicles  manufactured  on 
or  after  September  1, 1996  and  before 
Sejptember  1,  1999,  or 

(b)  The  manufacturer's  production  on 
or  after  September  1, 1998  and  before 
September  1, 1999. 

56.1.2.2  Vehicles  manufactured  on 
or  after  September  1,  1999  and  before 
September  1,  2000.  Subject  to  S6.1.5(b). 
for  vehicles  manu&ctiued  by  a 
manufacturer  on  or  after  September  1, 

1999  and  before  September  1,  2000,  the 
amount  of  vehicles  complying  with  S7 
shall  be  not  less  than  31  percent  of: 

(a)  The  manufacturer's  average  annual 
production  of  vehicles  manufactured  on 
or  after  September  1. 1997  and  before 
September  1,  2000,  or 

(b)  The  manufacturer's  production  on 
or  after  September  1, 1999  and  before 
September  1 ,  2000. 

56.1.2.3  Vehicles  manufactured  on 
or  after  September  1,  2000  and  before 
September  1,  2001.  Subject  to  86. 1.5(c). 
for  vehicles  manufactured  by  a 
manufacturer  on  or  after  September  1, 


2000  and  before  September  1,  2001,  the 
amoimt  of  vehicles  complying  with  S7 
shall  be  not  less  than  40  percent  of: 

(a)  The  manufacturer's  average  annual 
production  of  vehicles  manufactured  on 
or  after  September  1 ,  1998  and  before 
September  1,  2001,  or 

(b)  The  manufacturer's  production  on 
or  after  September  1,  2000  and  before 
September  1,  2001. 

86.1.2.4     Vehicles  manufactured  on 
or  after  September  1,  2O01  and  before 
September  1,  2002.  Subject  to  86. 1.5(d), 
for  vehicles  manufactured  by  a 
manufacturer  on  or  after  September  1, 

2001  and  before  September  1.  2002,  the 
amount  of  vehicles  complying  with  87 
shall  be  not  less  than  70  percent  of: 

(a)  The  manufacturer's  average  annual 
production  of  vehicles  manufactured  on 
or  after  September  1, 1999  and  before 
September  1,  2002,  or 

(b)  The  manufacturer's  production  on 
or  after  September  1.  2001  and  before 
September  1,  2002. 

86.1.3  Phase-in  Schedule  *3 

86.1.3.1  Vehicles  manufactiued  on 
or  after  September  1, 1998  and  before 
September  1, 1999  are  not  required  to 
comply  with  the  requirements  specified 
in  87. 

86.1.3.2  Vehicles  manufactured  on 
or  after  September  1 ,  1999  shall  comply 
with  the  requirements  specified  in  S7. 

86. 1 .4  Phase-in  Schedule  «4  A  final 
stage  manufacturer  or  alterer  may,  at  its 
option,  comply  with  the  requirements 
setforth  in  86.1.4.1  and  S6.1.4.2. 

86. 1.4.1  Vehicles  manufactured  on 
or  after  September  1, 1998  and  before 
September  1,  2002  are  not  required  to 
comply  with  the  requirements  specified 
in  87. 

56.1.4.2  Vehicles  manufactured  on 
or  after  September  1.  2002  shall  comply 
with  the  requirements  specified  in  87. 

56.1.5  Calculation  of  complying 
vehicles. 

(a)  For  the  purposes  of  complying 
with  86.1.1.1  or  86.1.2.1,  a 
manufacturer  may  count  a  vehicle  if  it 
is  manufactured  on  or  after  May  8. 1997, 
but  before  September  1. 1999. 

(b)  For  the  purposes  of  complying 
with  86.1.1.2  orS6.1.2.2,  a 
manufacturer  may  count  a  vehicle  if  it 

(1)  Is  manufactured  on  or  after  May  8. 
1997,  but  before  September  1,  2000,  and 

(2)  Is  not  counted  toward  compliance 
with  86.1.1.1  or  86.1.2.1,  as  appropriate. 

(c)  For  the  purposes  of  complying 
with  86.1.1.3  or  86.1.2.3,  a 
manufacturer  may  count  a  vehicle  if  it* 

(1)  Is  manufactured  on  or  after  May  8, 
1997,  but  before  September  1,  2001,  and 

(2)  Is  not  counted  toward  compliance 
with  86.1.1.1,  S6.1.1.2,  86.1.2.1,  or 
S6.1.2.2,  as  appropriate.  r 
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(d)  For  the  purpose*  of  complying 
vrith  S6.1.1.4  or  S6.1.2.4.  a 
manufacturer  may  count  a  vehicle  if  it: 

(1)  k  manu^tured  on  or  after  May  8, 
1997,  but  before  September  1.  2002,  and 

(2)  Is  not  counted  toward  compliance 
with  S6.1.1.1.  S6.1.1.2,  S6.1.1.3. 
56.1^.1.  S6.1.2.2,  or  S6.1.2.3,  as 
appropriate. 

S6.1.6     Vehicles  produced  by  more 
than  one  manufacturer. 

56.1.6.1  For  the  purpose  of 
calciilating  average  annual  production 
of  vehicles  for  each  manufacturer  and 
the  number  of  vehicles  manufiactiued  by 
each  manufactmer  under  S6.1.1  through 
S6.1.4,  a  vehicle  produced  by  more  than 
one  manufacturer  shall  be  attributed  to 
a  single  manufacturer  as  follows,  subject 
to  S6. 1.6.2. 

(a)  A  vehicle  which  is  imported  shall 
be  attributed  to  the  importer. 

(b)  A  vehicle  manufactvued  in  the 
United  States  by  more  than  one 
manufactmer,  one  of  which  also 
Btarkets  the  vehicle,  shall  be  attributed 
to  the  manufactmer  which  markets  the 
vehicle. 

56. 1.6.2  A  vehicle  produced  by 
more  than  one  manufacturer  shall  be 
attributed  to  any  one  of  the  vehicle's 
manufacturers  specified  by  an  express 
written  contract,  reported  to  the 
National  Highway  TrafBc  Safety 
Administration  under  49  CFR  part  589, 
between  the  manufacturer  so  specified 
and  the  manufacturer  to  which  the 
vehicle  would  otherwise  be  attributed 
under  S6. 1.6.1. 

56.2  Vehicles  manufactured  on  or 
after  September  1,  2002.  Except  as 
provided  in  S6.3,  vehicles  manufactiued 
on  or  alter  September  1,  2002  shall, 
when  tested  under  the  conditions  of  S8, 
comply  with  the  requirements  specified 
in  S7  at  the  target  locations  specified  in 
SlO  when  impacted  by  the  free  motion 
headfbrm  specified  in  S8.9  at  any  speed 
up  to  and  including  24  kilometers  per 
hour.  The  requirements  do  not  apply  to 
any  target  that  cannot  be  located  using 
the  procedures  of  SlO. 

56.3  A  vehicle  need  not  meet  the 
requirements  of  S6.1  through  S6.2  for 

(a)  Any  target  located  on  a  convertible 
roof  frame  or  a  convertible  roof  linkage 
mechanism. 

(b)  Any  target  located  rearward  of  a 
vertical  plane  600  mm  behind  the 
seating  reference  point  of  the  rearmost 
designated  seating  position. 

(c)  Any  target  located  rearward  of  a 
vertical  plane  600  mm  behind  the 
seating  reference  point  of  the  driver's 
seating  position  in  an  ambulance  or  a 
motor  home. 

(d)  Any  target  in  a  walk-in  van-type 
vehicles. 


37    Perfonaance  Criterion.  The 
HIC(d)  shall  not  exceed  1000  when 
calculated  in  accordance  with  the 
following  formula: 

(a)  HIQd)  =  0.75446  (free  motion 
headform  HIC)  +  166.4. 

(b)  The  free  motion  headform  HIC  is 
calculated  in  accordance  with  the 
following  formula: 


ih-h): 
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Where  the  term  a  is  the  resultant 
acceleration  expressed  as  a  multiple  of 
g  (the  acceleration  of  gravity),  and  tl 
and  t2  are  any  two  points  in  time  during 
the  impact  which  are  separated  by  not 
more  than  a  36  millisecond  time 
interval. 

S8     Target  location  and  test 
conditions.  The  vehicle  shall  be  tested 
and  the  targets  specified  in  SlO  located 
under  the  following  conditions. 

58.1  Vehicle  test  attitude. 

(a)  The  vehicle  is  supported  off  its 
suspension  at  an  attitude  determined  in 
accordance  with  S8.1(b). 

(b)  Dirsctiy  above  each  wheel 
opening,  determine  the  vertical  distance 
between  a  level  surface  and  a  standard 
reference  point  on  the  test  vehicle's 
body  under  the  conditions  of  S8.1(b)(l) 
through  S8.1(b)(3). 

(1)  The  vehicle  is  loaded  to  its 
unloaded  vehicle  weight,  plus  its  rated 
cargo  and  luggage  capacity  or  136  kg, 
whichever  is  less,  secured  in  the  luggage 
area.  The  load  placed  in  the  cargo  area 
is  centered  over  the  longitudinal 
centerline  of  the  vehicle. 

(2)  The  vehicle  is  filled  to  100  percent 
of  all  fluid  capacities. 

(3)  AU  tires  are  inflated  to  the 
manufacturer's  specifications  listed  on 
the  vehicle's  tire  placard. 

58.2  Windows  and  Sunroofs. 

(a)  Movable  vehicle  windows  are 
placed  in  the  fully  open  position. 

(b)  For  testing,  any  window  on  the 
opposite  side  of  the  longitudinal 
centerline  of  the  vehicle  from  the  target 
to  be  impacted  may  be  removed. 

(c)  For  testing,  movable  sunroofs  are 
pfaced  in  the  fully  open  p>osition. 

58.3  Convertible  tops.  The  top,  if 
any,  of  convertibles  and  open-body  type 
vehicles  is  in  the  closed  passenger 
compartment  configuration. 

58.4  Doors. 

(a)  Except  as  provided  in  S8.4(b)  or 
S8.4(c),  doors,  including  any  rear 
hatchback  or  tailgate,  are  fully  closed 
and  latched  but  not  locked. 

(b)  During  testing,  any  side  door  on 
the  opposite  side  of  the  longitudinal 
centerline  of  the  vehicle  from  the  target 
to  be  impacted  may  be  open  or  removed. 


(c)  During  testing,  any  rear  hatchback 
or  tailgate  may  be  open  or  removed  for 
testing  any  target  except  targets  on  the 
rear  header,  rearmost  pillars,  or  the 
rearmost  other  side  rail  on  either  side  of 
the  vehicle. 

58.5  Sun  visors.  Each  sun  visor  shall 
be  placed  in  any  position  where  one 
side  of  the  visor  is  in  contact  with  the 
vehicle  interior  surface  (windshield, 
side  rail,  front  header,  roof,  etc.). 

58.6  Steering  wheel  and  seats. 

(a)  Dxiring  targeting,  the  steering 
wheel  and  seats  may  be  placed  in  any 
position  intended  for  use  while  the 
vehicle  is  in  motion. 

(b)  During  testing,  the  steering  wheel 
and  seats  may  be  removed  from  the 
vehicle. 

58.7  Seat  belt  anchorages.  If  a  target 
is  on  a  seat  belt  anchorage,  and  if  the 
seat  belt  anchorage  is  adjustable,  tests 
are  conducted  with  the  anchorage 
adjusted  to  a  point  midway  between  the 
two  extreme  adjustment  positions.  If  the 
anchorage  has  distinct  adjustment 
positions,  none  of  which  is  midway 
between  the  two  extreme  positions,  tests 
are  conducted  with  the  anchorage 
adjusted  to  the  nearest  position  above 
the  midpoint  of  the  two  extreme 
positions. 

58.8  Temperature  and  humidity. 

(a)  The  ambient  temperature  is 
between  19  degrees  C.  and  26  degrees 
C,  at  any  relative  humidity  between  10 
percent  and  70  percent 

(b)  Tests  are  not  conducted  unless  the 
headform  specified  in  S8.9  is  exposed  to 
the  conditions  specified  in  S8.8(a)  for  a 
period  not  less  than  four  hoius. 

58.9  Headform.  The  headform  used 
for  testing  conforms  to  the  specifications 
of  part  572,  subpart  L  of  this  chapter. 

58.10  Forehead  impact  zone.  The 
forehead  impact  zone  of  the  headform  is 
determined  according  to  the  procedure 
specified  in  (a)  through  (f). 

(a)  Position  the  headform  so  that  the 
baseplate  of  the  skull  is  horizontal.  The 
midsagittal  plane  of  the  headform  is 
designated  as  Plane  S. 

(b)  From  the  center  of  the  threaded 
hole  on  top  of  the  headform,  draw  a  69 
mm  line  forward  toward  the  forehead, 
coincident  with  Plane  S,  along  the 
contour  of  the  outer  skin  of  the 
headform.  The  front  end  of  the  line  is' 
designated  as  Point  P.  From  Point  P. 
draw  a  100  mm  line  forward  toward  the 
forehead,  coincident  with  Plane  S,  along 
the  contoiu  of  the  outer  skin  of  the 
headform.  The  front  end  of  the  line  is 
designated  as  Point  O. 

(c)  Draw  a  125  mm  line  which  is 
coincident  with  a  horizontal  plane  along 
the  contour  of  the  outer  sldn  of  the 
forehead  from  left  to  right  through  Point 
O  so  that  the  line  is  bisected  at  Point  O. 
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The  end  of  the  line  on  the  left  side  of 
the  headform  is  designated  as  Point  a 
and  the  end  on  the  right  as  Point  b. 

(d)  Ehew  another  125  mm  line  which 
is  coincident  with  a  vertical  plane  along 
the  contour  of  the  outer  skin  of  the 
forehead  through  Point  P  so  that  the  line 
is  bisected  at  Point  P.  The  md  of  the 
line  on  the  left  side  of  the  headform  is 
designated  as  Point  c  and  the  end  on  the 
right  as  Point  d. 

(e)  Draw  a  line  from  Point  a  to  Point 
c  along  the  contour  of  the  outer  skin  of 
the  headform  using  a  flexible  steel  tape. 
Using  the  same  method,  draw  a  line 
from  Point  b  to  Point  d. 

(f)  The  forehead  impact  zone  is  the 
surface  area  on  the  FMH  forehead 
bounded  by  lines  a-O-b  and  c-P-d.  and 
a-c  and  b-d. 

58.11  Target  circle.  The  area  of  the 
vehicle  to  be  impacted  by  the  headform 
is  marked  with  a  solid  circle  12.7  mm 
in  diameter,  centered  on  the  targets 
specified  in  SlO,  using  any  transferable 
opaque  coloring  medium. 

58.12  Location  of  head  center  of 
gravity. 

(a)  Location  of  head  center  of  gravity 
for  front  outboard  designated  seating 
positions  (CG-F).  For  determination  of 
head  center  of  gravity,  all  directions  are 
in  reference  to  the  seat  orientation. 

(1)  Location  of  rearmost  CG-F  (CG- 
F2).  For  front  outboard  designated 
seating  positions,  the  head  center  of 
gravity  with  the  seat  in  its  rearmost 
adjustment  position  (CX>-F2)  is  located 
160  mm  rearward  and  660  mm  upward 
from  the  seating  reference  point. 

(2)  Location  of  forwardmost  CG-F 
(CG~Fl).  For  front  outboard  designated 
seating  positions,  the  head  center  of 
gravity  with  the  seat  in  its  forwardmost 
adjustment  position  (CXI-Fl)  is  located 
horizontally  forward  of  CG-F2  by  the 
distance  equal  to  the  fore-aft  distance  of 
the  seat  track. 

(b)  Location  of  head  center  of  gravity 
for  rear  outboard  designated  seating 
positions  (CG-R).  For  rear  outboard 
designated  seating  positions,  the  head 
center  of  gravity  (CG-R)  is  located  160 
mm  rearward,  relative  to  the  seat 
orientation,  and  660  mm  upward  from 
the  seating  reference  point. 

58.13  Impact  configuration. 

58.13.1  "The  headform  is  launched 
from  any  location  inside  the  vehicle 
which  meets  the  conditions  of  S8.13.4. 
At  the  time  of  launch,  the  midsagittal 
plane  of  the  headform  is  vertical  and  the 
headform  is  upright. 

58.13.2  The  headform  travels  freely 
through  the  air,  along  a  velocity  vector 
that  is  perpendicidar  to  the  headform's 
skull  cap  plate,  not  less  than  25  mm 
before  making  any  contact  with  the 
vehicle. 


58.13.3  At  the  time  of  initial  contact 
between  the  headform  and  the  vehicle 
interior  surface,  some  portion  of  the 
forehead  impact  zone  of  the  headform 
contacts  some  portion  of  the  target 
circle. 

58. 1 3 .4  Approach  Angles.  The 
headform  launching  angle  is  as 
specified  in  Table  1.  For  components  for 
which  Table  1  specifies  a  range  of 
angles,  the  headform  launching  angle  is 
within  the  limits  determined  using  the 
procedures  specified  in  S8.13.4.1  and 
S8.13.4.2,  and  within  the  range 
specified  in  Table  I,  using  the 
orthogonal  reference  system  specified  in 
S9. 

Table  1  .—Approach  Angle  Limits 

[In  degrees] 


Target  component 

Horizontal 
angle 

Vertical 
angle 

Front  Header 

180 
0or360 

0-50 

Rear  Header  

0^«) 

Left  Side  Rail  

270 

0-50 

Right  Side  Rail 

90 

0-50 

Left  Sliding  Door 

270 

0-50 

Track. 

Right  Sliding  Door 

90 

0-50 

Track. 

Left  A-Pillar  

195-255 
105-165 

-5-60 

Right  A-Pillar  „. 

-5-50 

Lett  B-Pillar  

195-345 
1&-165 

-10-50 

Right  B-Pillar 

-10-50 

Other  Left  Pillars 

270 

-10-50 

Other  Right  Pillars 

90 

-10-50 

Left  Reanriost  Pillar  .. 

270-345 

-10-50 

Right  Rearmost  Pillar 

15-90 

-10-50 

Upper  Roof 

Any 

0-50 

Overhead  Rollbar 

Oor  180 

0-50 

Brace  or  Stiffener 

90  or  270 

0-50 

Seat  Belt  Anchorages 

Any 

0-50 

S8.13.4.1    Horizontal  Approach 
Angles  for  Headform  Impacts. 

(a)  Left  A-Pillar  Horizontal  Approach 
Angles. 

(1)  Locate  a  line  formed  by  the 
shortest  horizontal  distance  between 
CG-Fl  for  the  left  seat  and  the  right  A- 
pUlar.  The  maximum  horizontal 
approach  angle  for  the  left  A-pillar 
equals  360  degrees  minus  the  angle 
formed  by  that  line  and  the  X-axis  of  the 
vehicle,  measured  counterclockwise. 

(2)  Locate  a  line  formed  by  the 
shortest  horizontal  distance  between 
CG-F2  for  the  left  seat  and  the  left  A- 
pillar.  The  minimum  horizontal 
approach  angle  for  the  left  A-pillar 
impact  equals  the  angle  formed  by  that 
line  and  the  X-axis  of  the  vehicle, 
measiued  counterclockwise. 

(b)  Right  A-Pillar  Horizontal 
Approach  Angles. 

(1)  Locate  a  line  formed  by  the 
shortest  horizontal  distance  between 
CG-Fl  for  the  right  seat  and  the  left  A- 
pillar.  The  minimum  horizontal 


approach  angle  for  the  right  A-pillar 
equals  360  degrees  minus  the  angle 
formed  by  that  line  and  the  X-axis  of  the 
vehicle,  measured  counterclockwise. 

(2)  Locate  a  line  formed  by  the 
shortest  horizontal  distance  between 
CG-F2  for  the  right  seat  and  the  right  A- 
pillar.  The  maximiun  horizontal 
approach  emgle  for  the  right  A-pillar 
impact  equals  the  angle  formed  by  that 
line  and  the  X-axis  of  the  vehicle 
measured  counterclockwise. 

(c)  Left  B-Pillar  Horizontal  Approach 
Angles. 

(1)  Locate  a  line  formed  by  the 
shortest  horizontal  distance  between 
CG-F2  for  the  left  seat  and  the  left  B- 
pillar.  The  maximum  horizontal 
approach  angle  for  the  left  B-pillar 
equals  the  aii^e  formed  by  that  line  and 
the  X-axis  of  the  vehicle  measured 
counterclockwise,  or  270  degrees, 
whichever  is  greater. 

(2)  Locate  a  line  formed  by  the 
shortest  horizontal  distance  betwe«i 
OG-R  for  the  left  seat  and  the  left  B- 
pillar.  The  miniimim  horizontal 
approach  angle  for  the  left  B-pillar 
equals  the  angle  formed  by  that  line  and 
the  X-axis  of  the  vehicle  measured 
counterclockwise. 

(d)  Right  B-Pillar  Horizontal 
Approach  Angles. 

(1)  J[/x:ate  a  line  formed  by  the 
shortest  horizontal  distance  between 
CG-F2  for  the  right  seat  and  the  right  B- 
pillar.  The  minimum  horizontal 
approach  angle  for  the  right  B-pillar 
equals  the  angle  formed  by  that  line  and 
the  X-axis  of  the  vehicle  measured 
counterclockwise,  or  90  degrees, 
whichever  is  less. 

(2)  Locate  a  line  formed  by  the 
shortest  horizontal  distance  between 
OG-R  for  the  right  seat  and  the  right  B- 
pillar.  The  maximum  horizontal 
approach  angle  for  the  right  B-pillar 
equals  the  angle  between  that  line  and 
the  X-axis  of  the  vehicle  measured 
counterclockwise. 

S8.13.4.2     Vertical  Approach  Angles 

(a)  Position  the  forehead  impact  zone 
in  contact  with  the  selected  target  at  the 
prescribed  horizontal  approach  angle.  If 
a  range  of  horizontal  approach  angles  is 
prescribed,  position  the  forehead  impact 
zone  in  contact  with  the  selected  target 
at  any  horizontal  approach  angle  within 
the  range  which  may  be  used  for  testing. 

(b)  Keeping  the  forehead  impact  zone 
in  contact  with  the  target,  rotate  the 
FMH  upward  until  the  lip,  chin  or  other 
part  of  the  FMH  contacts  the  component 
or  other  portion  of  the  vehicle  interior. 

(1)  Except  as  provided  in 
S8.13.4.2(b)(2),  keeping  the  forehead 
impact  zone  in  contact  with  the  taiget, 
rotate  the  FMH  downward  by  5  degrees 
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for  each  target  to  determine  the 
maximum  vertical  angle. 

(2)  For  all  pillars  except  A-Pillara, 
keeping  the  forehead  impact  zone  in 
contact  with  the  target,  rotate  the  FMH 
downward  by  10  degrees  for  each  target 
to  determine  the  maximiiTn  vertical 
angle. 

58.14  Multiple  impacts. 

(a)  A  vehicle  being  tested  may  be 
impacted  multiple  times,  subject  to  the 
limitations  in  S8.14  (b)  and  (c). 

(b)  As  measured  as  provided  in 
S8.14(d),  impacts  within  300  mm  of 
each  other  may  not  occur  less  than  30 
minutes  apart. 

(c)  As  measured  as  provided  in 

S8. 14(d),  no  impact  may  occur  within 
150  mm  of  any  other  impact 

(d)  For  S8. 14(b)  and  S8 /14(c),  the 
distance  between  impacts  is  the 
distance  between  the  centers  of  the 
target  circle  specified  in  S8.ll  for  each 
impact,  measured  along  the  vehicle 
interior. 

58. 1 5  Upper  Roof.  The  upper  roof  of 
a  vehicle  is  determined  according  to  the 
procedure  specified  in  S8.15  (a)  through 
(h). 

(a)  Locate  the  transverse  vertical  plane 
A  at  the  forwardmost  point  where  it 
contacts  the  interior  roof  (including 
trim)  at  the  vehicle  centerline. 

(b)  Locate  the  transverse  vertical 
plane  B  at  the  rearmost  point  where  it 
contacts  the  interior  roof  (including 
trim)  at  the  vehicle  centerline. 

(c)  Measure  the  horizontal  distance 
(Dl)  between  Plane  A  and  Plane  B. 

(d)  Locate  the  vertical  longitudinal 
plane  C  at  the  leftmost  point  at  which 
a  vertical  transverse  plane,  located  300 
mm  rearward  of  the  A-pillar  reference 
point  described  in  SlO.l(a),  contacts  the 
interior  roof  (including  trim). 

(e)  Locate  the  vertical  longitudinal 
plane  D  at  the  rightmost  point  at  which 
a  vertical  transverse  plane,  located  300 
mm  rearward  of  the  A-pillar  reference 
point  described  in  Si 0.1  (a),  contacts  the 
interior  roof  (including  trim). 

(f)  Measure  the  horizontal  distance 
(D2)  between  Plane  C  and  Plane  D. 

(g)  Locate  a  point  (Point  M)  on  the 
interior  roof  surface,  midway  between 
Plane  A  and  Plane  B  along  the  vehicle 
longitudinal  centerline. 

(h)  The  upper  roof  zone  is  the  area  of 
the  vehicle  upper  interior  surface 
bounded  by  the  foiir  planes  described  in 
S8.15(h)(l)  and  S8.15(h)(2): 

(1)  A  transverse  vertical  plane  E 
located  at  a  distance  of  (.35  Dl)  forward 
of  Point  M  and  a  transverse  vertical 
plane  F  located  at  a  distance  of  (.35  Dl) 
rearward  of  Point  M,  measured 
horizontally. 

(2)  A  longitudinal  vertical  plane  G 
located  at  a  distance  of  (.35  D2)  to  the 


left  of  Point  M  and  a  longitudinal 
vertical  plane  H  located  at  a  distance  of 
(.35  D2)  to  the  right  of  Point  M, 
measured  horizontally. 

S9.  Orthogonal  Reference  System.  The 
approach  ai^es  specified  in  S8.13.4  are 
determined  using  the  reference  system 
specified  in  S9.1  through  S9.4. 

59.1  An  orthogonal  reference  system 
consisting  of  a  longitudinal  X  axis  and 
a  transverse  Y  axis  in  the  same 
horizontal  plane  and  a  vertical  Z  axis 
through  the  intersection  of  X  and  Y  is 
used  to  define  the  horizontal  direction 
of  approach  of  the  headform.  The  X-Z 
plane  is  the  vertical  longitudinal  zero 
plane  and  is  parallel  to  the  longitudinal 
centerline  of  the  vehicle.  The  X-Y  plane 
is  the  horizontal  zero  plane  parallel  to 
the  ground.  The  Y-Z  plane  is  the 
vertical  transverse  zero  plane  that  is 
perpendicular  to  the  X-Y  and  X-Z 
planes.  The  X  coordinate  is  negative 
forward  of  the  Y-Z  plane  and  positive 
to  the  rear.  The  Y  coordinate  is  negative 
to  the  left  of  the  X-Z  plane  and  positive 
to  the  right.  The  Z  coordinate  is  negative 
below  the  X-Y  plane  and  positive  above 
it  (See  Figure  1.) 

59.2  The  origin  of  the  reference 
system  is  the  center  of  gravity  of  the 
headform  at  the  time  immediately  prior 
to  launch  for  each  test. 

59.3  The  horizontal  approach  angle 
is  the  angle  between  the  X  axis  and  the 
headform  impact  velocity  vector 
projected  onto  the  horizontal  zero  plane, 
measured  in  the  horizontal  zero  plane  in 
the  counter-clockwise  direction.  A  0 
degree  horizontal  vector  and  a  360 
degree  horizontal  vector  point  in  the 
positive  X  direction;  a  90  degree 
horizontal  vector  points  in  the  positive 
Y  direction;  a  180  degree  horizontal 
vector  points  in  the  negative  X 
direction;  and  a  270  horizontal  degree 
vector  points  in  the  negative  Y 
direction.  (See  Figure  2.) 

59.4  The  vertical  approach  angle  is 
the  angle  between  the  horizontal  plane 
and  the  velocity  vector,  measured  in  the 
midsagittal  plane  of  the  headform.  A  0 
degree  vertical  vector  in  Table  I 
coincides  with  the  horizontal  plane  and 
a  vertical  vector  of  greater  than  0 
degrees  in  Table  I  makes  a  upward  angle 
of  the  same  number  of  degrees  with  that 
plane. 

SlO     Target  Locations. 

(a)  The  target  locations  specified  in 
SlO.l  throu^  SlO.13  are  located  on 
both  sides  of  the  vehicle  and,  except  as 
specified  in  SlO(b),  are  determined 
using  the  procedures  specified  in  those 
paragraphs. 

(b)  Except  as  specified  in  SlO(c),  if 
there  is  no  combination  of  horizontal 
and  vertical  angles  specified  in  S8.13.4 
at  which  the  forehead  impact  zone  of 


firee  motion  headform  can  contact  one  of 
the  targets  located  using  the  procedures 
in  SlO.l  through  SlO. 13,  the  center  of 
that  target  is  moved  to  any  location 
within  a  sphere  with  a  radius  of  25  mm, 
centered  on  the  center  of  the  original 
target  and  measured  along  the  vehicle 
interior,  which  the  forehead  impact 
zone  can  contact  at  one  or  more 
combination  of  angles. 

(c)  If  there  is  no  point  within  the 
sphere  specified  in  SlO(b)  which  the 
forehead  impact  zone  of  the  fiee  motion 
headform  can  contact  at  one  or  more 
combination  of  horizontal  and  vertical 
angles  specified  in  S8.13.4,  the  radius  of 
the  sphere  is  increased  by  25  mm 
increments  until  the  sphere  contains  at 
least  one  point  that  can  be  contacted  at 
one  or  more  combination  of  angles. 

SlO.l     A-pillar  targets 

(a)  A-pillar  reference  point  and  target 
API .  On  the  vehicle  exterior,  locate  a 
transverse  vertical  plane  (Plane  1) 
which  contacts  the  rearmost  point  of  the 
windshield  trim.  The  intersection  of 
Plane  1  and  the  vehicle  exterior  surface 
is  Line  1.  Measuring  along  the  vehicle 
exterior  surface,  locate  a  point  (Point  1) 
on  Line  1  that  is  125  mm  inboard  of  the 
intersection  of  Line  1  and  a  vertical 
plane  tangent  to  the  vehicle  at  the 
outboardmost  point  on  Line  1  with  the 
vehicle  side  door  open.  Measuring  along 
the  vehicle  exterior  surface  in  a 
longitudinal  vertical  plane  (Plane  2) 
passing  through  Point  1,  loicate  a  point 
(Point  2)  50  mm  rearward  of  Point  1. 
Locate  the  A-pillar  reference  point 
(Point  APR)  at  the  intersection  of  the 
interior  roof  surface  and  a  line  that  is 
perpendicular  to  the  vehicle  exterior 
surface  at  Point  2.  Target  API  is  located 
at  Doint  APR. 

(b)  Target  AP2.  Locate  the  horizontal 
plane  (Plane  3)  which  intersects  point 
APR.  Locate  the  horizontal  plane  (Plane 
4)  which  is  88  mm  below  Plane  3. 
Target  AP2  is  the  (joint  in  Plane  4  and  - 
on  the  A-pillar  which  is  closest  to  CX^ 
F2  for  the  nearest  seating  position. 

(c)  Target  AP3.  Locate  tne  horizontal 
plane  (Plane  5)  containing  the  highest 
point  at  the  intersection  of  the 
dashboard  and  the  A-pillar.  Locate  a 
horizontal  plane  (Plane  6)  half-way 
between  Plane  3  and  Plane  5.  Target 
AP3  is  the  point  on  Plane  6  and  the  A- 
pillar  which  is  closest  to  CX3-F1  for  the 
nearest  seating  position. 

SlO.2     B-pillar  targets. 

(a)  B-pillar  reference  point  and  target 
BPl.  Locate  the  point  (Point  3)  on  the 
vehicle  interior  at  the  intersection  of  the 
horizontal  plane  passing  through  the 
highest  point  of  the  forwardmost  door 
opening  and  the  centerline  of  the  width 
of  the  B-pillar,  as  viewed  laterally. 
Locate  a  transverse  vertical  plane  (Plane 
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7)  which  passes  through  Point  3.  Locate 
the  point  (Point  4)  at  the  intersection  of 
the  interior  roof  surface.  Plane  7,  and 
the  plane,  described  in  S8.15(h), 
defining  the  nearest  edge  of  the  upper 
roof.  The  B-pillar  reference  point  (Point 
BPR)  is  the  point  located  at  the  middle 
of  the  line  from  Point  3  to  Point  4  in 
Plane  7.  measured  along  the  vehicle 
interior  surface.  Target  BPl  is  located  at 
Point  BPR. 

(b)  Target  BP2.  If  a  seat  belt  anchorage 
is  located  on  the  B-pillar,  Target  BP2  is 
located  at  any  point  on  the  anchorage. 

(c)  Target  BP3.  Target  BP3  is  located 
in  accordance  with  this  paragraph. 
Locate  a  horizontal  plane  (Plane  8) 
which  intersects  Point  BPR.  Locate  a 
horizontal  plane  (Plane  9)  which  passes 
through  the  lowest  point  of  the  daylight 
opening  forward  of  the  pillar.  Locate  a 
horizontal  plane  (Plane  10)  half-way 
between  Plane  8  and  Plane  9.  Target 
BP3  is  the  point  located  in  Plane  10  and 
on  the  interior  surface  of  the  B-pillar, 
which  is  closest  to  CX}-F(2)  for  the 
nearest  seating  position. 

(d)  Target  BP4.  Locate  a  horizontal 
plane  (Plane  11)  half-way  between  Plane 
9  and  Plane  10.  Target  BP4  is  the  point 
located  in  Plane  11  and  on  the  interior 
surface  of  the  B-pillar  which  is  closest 
to  CG— R  for  the  nearest  seating  position. 

SlO.3     Other  pillar  targets. 

(a)  Target  OPl. 

(1)  Except  as  provided  in  Sl0.3(a)(2). 
target  OPl  is  located  in  accordance  witii 
this  paragraph.  Locate  the  point  (Point 
5),  on  the  vehicle  interior,  at  the 
intersection  of  the  horizontal  plane 
through  the  highest  point  of  the  highest 
adjacent  door  opening  or  daylight 
opening  (if  no  adjacent  door  opening) 
and  the  centerline  of  the  width  of  the 
other  pillar,  as  viewed  laterally.  Locate 
a  transverse  vertical  plane  (Plane  12) 
passing  through  Point  5.  Locate  the 
point  (Point  6)  at  the  intersection  of  the 
interior  roof  surface,  Plane  12  and  the 
plane,  described  in  S8.15(h),  defining 
the  nearest  edge  of  the  upper  roof.  The 
other  pillar  reference  point  (Point  OPR) 
is  the  point  located  at  the  middle  of  the 
line  between  Point  5  and  Point  6  in 
Plane  12,  measured  along  the  vehicle 
interior  surface.  Target  OPl  is  located  at 
Point  OPR. 

(2)  If  a  seat  belt  anchorage  is  located 
on  the  pillar.  Target  OPl  is  any  point  on 
the  anchorage. 

(b)  Target  OP2.  Locate  the  horizontal 
plane  (Plane  13)  intersecting  Point  OPR. 
Locate  a  horizontal  plane  (Plane  14) 
passing  through  the  lowest  point  of  the 
daylight  opening  forward  of  the  pillar. 
Locate  a  horizontal  plane  (Plane  15) 
half-way  between  Plane  13  and  Plane 
14.  Target  OP2  is  the  point  located  on 
the  interior  surface  of  the  pillar  at  the 


intersection  of  Plane  15  and  the 
centerline  of  the  width  of  the  pillar,  as 
viewed  laterally. 

510.4  Rearmost  pillar  targets 

(a)  Rearmost  pillar  reference  point 
awd  target  RPl.  Locate  the  point  (Point 
7)  at  the  comer  of  the  upper  roof  nearest 
to  the  pillar.  The  distance  between  Point 
M,  as  described  in  S8.15(g).  and  Point 

7,  as  measured  along  the  vehicle  interior 
surface,  is  D.  Extend  the  line  from  Point 
M  to  Point  7  along  the  vehicle  interior 
surface  in  the  same  vertical  plane  by 
(3*D/7)  beyond  Point  7  or  until  the  edge 
of  a  daylight  opening,  whichever  comes 
first,  to  locate  Point  8.  The  rearmost 
pillar  reference  point  (Point  RPR)  is  at 
the  midpoint  of  the  line  between  Point 
7  and  Point  8,  measured  along  the 
vehicle  interior.  Target  RPl  is  located  at 
Point  RPR. 

(b)  Target  RP2. 

(1)  Except  as  provided  in  Sl0.4(b)(2), 
target  RP2  is  located  in  accordance  with 
this  paragraph.  Locate  the  horizontal 
plane  (Plane  16)  through  Point  RPR. 
Locate  the  horizontal  plane  (Plane  17) 
150  mm  below  Plane  16.  Target  RP2  is 
located  in  Plane  17  and  on  the  pillar  at 
the  location  closest  to  CG-R  for  the 
nearest  designated  seating  position. 

(2)  If  a  seat  belt  anchorage  is  located 
on  the  pillar,  Target  RP2  is  any  point  on 
the  anchorage. 

510.5  Front  header  targets. 

(a)  Target  FHl.  Locate  the  contour 
line  (Line  2)  on  the  vehicle  interior  trim 
which  passes  through  the  APR  and  is 
parallel  to  the  contour  line  (Line  3)  at 
the  upper  edge  of  the  windshield  on  the 
vehicle  interior.  Locate  the  point  (Point 
9)  on  Line  2  that  is  125  mm  inboard  of 
the  APR,  measured  along  that  line. 
Locate  a  longitudinal  vertical  plane 
(Plane  18)  that  passes  through  Point  9. 
Target  FHl  is  located  at  the  intersection 
of  Plane  18  and  the  upper  vehicle 
interior,  halfway  between  a  transverse 
vertical  plane  (Plane  19)  through  Point 
9  and  a  transverse  vertical  plane  (Plane 
20)  through  the  intersection  of  Plane  18 
and  Line  3. 

(b)  Target  FH2. 

(1)  Except  as  provided  in  Sl0.5(b)(2), 
target  FH2  is  located  in  accordance  with 
this  paragraph.  Locate  a  point  (Point  10) 
275  mm  inboard  of  Point  APR,  along 
Line  2.  Locate  a  longitudinal  vwtical 
plane  (Plane  21)  that  passes  through 
Point  10.  Target  FH2  is  located  at  the 
intersection  of  Plane  21  and  the  upper 
vehicle  interior,  halfway  between  a 
transverse  vertical  plane  (Plane  22) 
through  Point  10  and  a  transverse 
vertical  plane  (Plane  23)  through  the 
intersection  of  Plane  21  and  Line  3. 

(2)  If  a  sun  roof  opening  is  located 
forward  of  the  front  edge  of  the  upper 
roof  and  intersects  the  mid-sagittal 


plane  of  a  dummy  aeated  in  either  front 
outboard  seating  position,  target  FH2  is 
the  nearest  point  that  is  forwud  of  a 
transverse  vertical  plane  (Plane  24) 
through  CXJ-F(2)  and  on  the  intersection 
of  the  mid-sagittal  plane  and  the  interior 
suiuoof  opening. 

510.6  Targets  on  the  side  rail 
between  the  A-pillar  and  the  B-pillar  or 
rearmost  pillar  in  vehicles  with  only  two 
pillari  on  each  side  of  the  vehicle. 

(a)  Target  SRl.  Locate  a  transverse 
vertical  plane  (Plane  25)  150  mm 
rearward  of  Point  APR.  Locate  the  point 
(Point  11)  at  the  intersection  of  Plane  25 
and  the  upper  edge  of  the  forwardmost 
door  opening.  Locate  the  point  (Point 
12)  at  the  intersection  of  the  interior 
roof  surface,  Plane  25  and  the  plane. 
described  in  S8. 15(h).  defining  the 
nearest  edge  of  the  upper  roof.  Target 
SRl  is  located  at  the  middle  of  the  line 
between  Point  1 1  and  Point  1 2  in  Plane 

25,  measured  along  the  vehicle  interior. 

(b)  Target  SR2.  Locate  a  transverse 
vertical  plane  (Plane  26)  300  mm 
rearward  of  the  APR  or  300  mm  forward 
of  the  BPR  (or  the  RPR  in  vehicles  with 
no  B-pillar).  Locate  the  point  (Point  13) 
at  the  intersection  of  Plane  26  and  the 
upper  edge  of  the  forwardmost  door 
of)ening.  Locate  the  point  (Point  14)  at 
the  intersection  of  the  interior  roof 
surface.  Plane  26  and  the  plane, 
described  in  S8.15(h),  defining  the 
nearest  edge  of  the  upper  roof.  Target 
SR2  is  located  at  the  middle  of  the  line 
between  Point  13  and  Point  14  in  Plane 

26,  measured  alons  the  vehicle  interior. 

510.7  Other  side  rail  target  (target 
SR3). 

(a)  Except  as  provided  in  Sl0.7(b). 
target  SR3  is  located  in  accordance  with 
this  paragraph.  Locate  a  transverse 
vertical  plane  (Plane  27)  150  mm 
rearward  of  either  Point  BPR  or  Point 
OPR.  Locate  the  point  (Point  15)  as 
provided  in  either  Sl0.7(aKl)  or 
Sl0.7(a)(2),  as  appropriate.  Locate  the 
point  (Point  16)  at  the  intersection  of  the 
interior  roof  surface.  Plane  27  and  the 
plane,  described  in  S8.15(h),  defining 
the  nearest  edge  of  the  upper  roof. 
Target  SR3  is  located  at  the  middle  of 
the  line  between  Point  15  and  Point  16 
in  Plane  27,  measured  along  the  vehicle 
interior  surface. 

(1)  If  Plane  27  intersects  a  door  or 
daylight  opening,  the  Point  15  is  located 
at  the  intersection  of  Plane  27  and  the 
upper  edge  of  the  door  opening  or 
daylight  opening. 

(2)  If  Plane  27  does  not  intersect  a 
door  or  daylight  opening,  the  Point  15 
is  located  on  the  vehicle  interior  at  the 
intersection  of  Plane  27  and  the 
horizontal  plane  through  the  highest 
point  of  the  door  or  daylight  opening 
nearest  Plane  27.  If  the  adjacent  doorfs) 
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or  daylight  opeiiing(s)  are  equidistant  to 
Plane  27,  Point  15  is  located  on  the 
vehicle  interior  at  the  intersection  of 
Plane  27  and  either  horizontal  plane 
through  the  highest  point  of  each  door 
or  daylight  opening. 

(b)  Except  as  provided  in  Sl0.7(c),  if 
a  grab  handle  is  located  on  the  side  rail, 
target  SR3  is  located  at  any  point  on  the 
anchorage  of  the  grab-handle.  Folding 
grab-handles  are  in  their  stowed 
position  for  testing. 

(c)  If  a  seat  belt  anchorage  is  located 
on  the  side  rail,  target  SR3  is  located  at 
any  point  on  the  anchorage. 

SlO.8    Rear  header  target  (target  RH). 
Locate  the  point  (Point  1 7)  at  the 
intersection  of  the  surface  of  the  upper 
vehicle  interior,  the  mid-sagittal  plane 
(Plane  28)  of  the  outboard  rearmost 
dummy  and  the  plane,  described  in 
S8.15(h),  defining  the  rear  edge  of  the 
upper  roof.  Locate  the  point  (Point  18) 
as  provided  in  Sl0.8(a)  or  Sl0.8(b),  as 
appropriate.  Except  as  provided  in 
Sl0.8(c),  Target  RH  is  located  at  the 
mid-point  of  the  line  that  is  between 
Point  17  and  Point  18  and  is  in  Plane 
28,  as  measured  along  the  surface  of  the 
vehicle  interior. 

(a)  If  Plane  28  intersects  a  rear  door 
opening  or  daylight  opening,  then  Point 
18  is  located  at  the  intersection  of  Plane 
28  and  the  upper  edge  of  the  door 
opening  or  the  daylight  opening  (if  no 
door  opening). 


(b)  If  Plane  28  does  not  intersect  a  rear 
door  opening  or  daylight  opening,  then 
Point  18  is  located  on  the  vehicle 
interior  at  the  intersection  of  Plane  28 
and  a  horizontal  plane  through  the 
highest  point  of  the  door  or  daylight 
opening  nearest  to  Plane  28.  If  the 
adjacent  door(s)  or  daylight  opening(s) 
are  equidistant  to  Plane  28,  Point  18  is 
located  on  the  vehicle  interior  at  the 
intersection  of  Plane  28  emd  either 
horizontal  plane  through  the  highest 
point  of  each  door  or  daylight  opening. 

(c)  If  Target  RH  is  more  than  112  mm 
fix)m  Point  18  on  the  line  that  is 
between  Point  17  and  Point  18  and  is  in 
Plane  28,  as  measured  along  the  siuface 
of  the  vehicle  interior,  then  Target  RH 
is  the  point  on  that  line  which  is  112 
mm  from  Point  18. 

510.9  Upper  roof  target  (target  UR). 
Target  UR  is  any  point  on  the  upper 
roof. 

510.10  Sliding  door  track  target 
(target  SD).  Locate  the  transverse 
vertical  plane  (Plane  29)  passing 
through  the  middle  of  the  widest 
opening  of  the  sliding  door,  measured 
horizontally  and  parallel  to  the  vehicle 
longitudinal  centerline.  Locate  the  point 
(Point  19)  at  the  intersection  of  the 
surface  of  the  upper  vehicle  interior, 
Plane  29  and  the  plane,  described  in 
S8. 15(h),  defining  the  nearest  edge  of 
the  upper  roof.  Locate  the  point  (Point 
20)  at  ihe  intersection  of  Plane  29  and 


the  upper  edge  of  the  sliding  door 
opening.  Target  SD  is  located  at  the 
middle  of  the  line  between  Point  19  and 
Point  20  in  Plane  29,  measured  along 
the  vehicle  interior. 

SlO.  1 1    Roll-bar  targets. 

(a)  Target  RBl.  Locate  a  longitudinal 
vertical  plane  (Plane  30)  at  the  mid- 
sagittal  plane  of  a  dummy  seated  in  any 
outboard  designated  seating  position. 
Target  RBl  is  located  on  the  roll-bar  and 
in  Plane  30  at  the  location  closest  to 
either  CG-F2  or  CX^R,  as  appropriate, 
for  the  same  dummy. 

(b)  Target  RB2.  If  a  seat  belt  anchorage 
is  located  on  the  roll-bar.  Target  RB2  is 
any  point  on  the  anchorage. 

SlO.12    Stiffener  targets. 

(a)  Target  STl.  Locate  a  transverse 
vertical  plane  (Plane  31)  containing 
either  CG-F2  or  CG-R,  as  appropriate, 
for  any  outboard  designated  seating 
position.  Target  STl  is  located  on  3ie 
stiffener  and  in  Plane  31  at  the  location 
closest  to  either  CX^F2  or  CG-R,  as 
appropriate. 

(b)  Target  ST2.  If  a  seat  belt  anchorage 
is  located  on  the  stiffener,  Target  ST2  is 
any  point  on  the  anchorage. 

SlO.  13    Brace  target  (target  BT) 
Target  BT  is  any  point  on  the  width  of 
the  brace  as  viewed  laterally  from  inside 
the  passenger  compartment 
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PART  589-{AMENOEO] 

3.  The  authority  citation  for  Part  589 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401. 1407; 
delegation  of  authority  at  49  CFR  1.50. 

4.  Section  589.1  is  revised  to  read  as 
follows: 

§589.1    Scope. 

This  part  establishes  requirements  for 
manufacturers  of  passenger  cars  and 
trucks  and  multipurpose  passenger 
vehicles  with  a  gross  vehicle  weight 
rating  of  4.536  kilograms  or  less  and 
buses  with  a  gross  vehicle  weight  rating 
of  3,860  kilograms  or  less  to  respond  to 
NHTSA  inquiries,  to  submit  a  report, 
and  maintain  records  related  to  the 
report,  concerning  the  niunber  of  such 
vehicles  that  meet  the  upper  interior 
component  head  impact  protection 
requirements  of  Standard  No.  201, 
Occupant  protection  in  interior  impact 
(49  CFR  571.201). 

5.  Section  589.2  is  revised  to  read  as 
follows: 

S  589.2    Purpose. 

This  piupose  of  these  reporting 
requirements  is  to  aid  the  National 
Highway  Traffic  Safety  Administration 
in  determining  whether  a  manufactiuer 
of  passenger  cars  and  trucks  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  of  4.536 
kilograms  or  less  and  buses  with  a  gross 
vehicle  weight  rating  of  3,860  kilograms 
or  less  has  complied  with  the  upper 
interior  component  head  impact 
protection  requirements  of  Standard  No. 
201. 

6.  Section  589.3  is  revised  to  read  as 
follows: 

§589.3    Applicability. 

This  part  applies  to  manufactiuers  of 
passenger  cars  and  trucks  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  of  4,536 
kilograms  or  less  and  buses  with  a  gross 
vehicle  weight  rating  of  3,860  kilograms 
or  less.  However,  this  part  does  not 
apply  to  any  manufactiu«rs  whose 
production  consists  exclusively  of  walk- 
in  vans,  vehicles  manufactiu«d  in  two 
or  more  stages,  and  vehicles  that  are 
altered  after  previously  having  been 
certified  in  accordance  with  part  567  of 
this  chapter. 

7.  Section  589.5  is  revised  to  read  as 
follows: 

§589^    Responaa  to  inquiries. 

Ehiring  the  production  years  ending 
August  31, 1999,  August  31,  2000, 
August  31,  2001,  and  August  31,  2002, 
each  manufacturer  shall,  upon  request 
from  the  Office  of  Vehicle  Safety 


Compliance,  provide  information 
regarding  which  vehicle  m^ke/models 
are  certffied  as  complying  with  the 
requirements  of  S6  of  Standard  No.  201. 

8.  Part  589.6  is  revised  to  read  as 
follows: 

§589.6    Reporting  requirements. 

(a)  Phase-in  selection  reporting 
requirement.  Within  60  days  after  the 
end  of  the  production  year  ending 
August  31. 1999,  each  manufacturer 
choosing  to  comply  with  one  of  the 
phase-in  schedules  permitted  by  S6.1  of 
49  CFR  571.201  shall  submit  a  report  to 
the  National  Highway  Traffic  Safety 
Administration  stating  which  phase-in 
schedule  it  will  comply  with  luitil 
September  1,  2002.  Each  report  shall — 

(1)  Identify  the  manufacturer; 

(2)  State  the  full  name,  title,  and 
address  of  the  official  responsible  for 
preparing  the  report; 

(3)  Identify  the  section  number  far  the 
phase-in  schedule  selected; 

(4)  Be  written  in  the  English  language; 
and 

(5)  Be  siAmitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590. 

(b)  General  reporting  requirements. 
Within  60  days  after  the  end  of  the 
production  years  ending  August  31, 
1999,  August  31,  2000.  August  31.  2001. 
and  August  31.  2002.  each  manufacturer 
shall  submit  a  report  to  the  National 
Highway  Traffic  Safety  Administration 
concerning  its  compliance  with  the 
upper  interior  component  head  impact 
protection  requirements  of  Standanl  No. 
201  for  its  passenger  cars,  trucks,  buses 
and  multipurpose  passenger  vehicles 
produced  in  that  year.  Each  report 
shall— 

(1)  Identify  the  manufacturer, 

(2)  State  the  full  name,  title,  and 
address  of  the  official  responsible  for 
preparing  the  report; 

(3)  Identify  the  production  year  being 
reported  on; 

(4)  Contain  a  statement  regarding 
whether  or  not  the  manufacturer 
complied  with  the  upper  interior 
component  head  impact  protection 
requirements  of  the  amended  Standard 
No.  201  for  the  period  covered  by  the 
report  and  the  basis  for  that  statement; 

(5)  Provide  the  information  specffied 
in  §  589.6(c); 

(6)  Be  written  in  the  English  language; 
and 

(7)  Be  submitted  to:  Administrator. 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street,  SW, 
Washington,  DC  20590. 

(c)  Report  content — (1)  Basis  for 
phase-in  production  goals.  Each 
manufacturer  shall  provide  the  number 


of  passenger  cars  and  trucks  and 
multipurpose  passenger  vehicles  with  a 
GVWR  of  4,536  kilc^rams  or  less  and 
buses  with  a  GVWR  of  3,860  kilograms 
or  less  manufactured  for  sale  in  the 
United  States  for  each  of  the  three 
previous  production  years,  or,  at  the 
manufacturer's  option,  for  the  current 
production  year.  A  new  manufactiu«r 
that  has  not  previously  manufactured 
passenger  cars  and  trucks  and 
multipurpose  passenger  vehicles  with  a 
GVWR  of  4.536  kilograms  or  less  and 
buses  with  a  GVWR  of  3,860  kilograms 
or  less  for  sale  in  the  United  States  must 
report  the  number  of  such  vehicles 
manufactured  during  the  current 
production  year.  However, 
manuiactiuers  are  not  required  to  report 
any  information  with  respect  to  those 
vehicles  that  are  walk- in  van  type 
vehicles,  vehicles  manufactured  in  two 
or  more  stages,  and/or  vehicles  that  are 
altered  after  previously  having  been 
certffied  in  accordance  with  part  567  of 
this  chapter. 

(2)  Production.  Each  manufacturer 
shall  report  for  the  production  year  for 
which  the  report  is  filed  the  number  of 
passenger  cars  and  multipurpose 
passenger  vehicles  and  trucks  with  a 
GVWR  of  4,536  kilograms  or  less  and 
buses  with  a  GVWR  of  3,860  kilograms 
or  less  that  meet  the  upper  interior 
component  head  impact  protection 
requirements  (S6)  of  Standanl  No.  201. 

(3)  Vehicles  produced  by  more  than 
one  manufacturer.  Each  manufacturer 
whose  reporting  of  information  is 
affected  by  one  or  more  of  the  express 
written  contracts  permitted  by  S6. 1.6.2 
of  Standard  No.  201  shall: 

(i)  Report  the  existence  of  each 
contract,  including  the  names  of  all 
parties  to  the  contract,  and  explain  how 
the  contract  affects  the  report  being 
submitted. 

(ii)  Report  the  actual  number  of 
vehicles  covered  by  each  contract. 

9.  Section  589.7  is  revised  to  read  as 
follows: 


§589.7 

Each  manufacturer  shall  maintain 
records  of  the  Vehicle  Identification 
Number  for  each  passenger  car, 
multipurpose  passenger  vehicle,  truck 
and  bus  for  which  information  is 
reported  imder  §  589.6(c)(2)  until 
December  31.  2003. 

10.  Section  589.8  is  revised  to  read  as 
follows: 

§589.8    PetHton  to  extend  period  to  Hie 


A  petition  for  extension  of  the  time  to 
submit  a  report  must  be  received  not 
later  than  15  days  before  expiration  of 
the  time  stated  in  §  589.6(b).  The 
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petition  must  be  submitted  to: 
Administrator,  National  Higliway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW.  Washington.  DC 
20590.  The  filing  of  a  petition  does  not 
automatically  extend  die  time  for  filing 
a  report  A  petition  will  be  granted  only 
if  the  petitioner  shows  good  cause  for 
the  extension,  and  if  the  extension  is 
consistent  with  the  public  interest 

iMued  on  Ajail  1, 1997. 
Kicardo  Maitiaex, 
Administrator. 

[FR  Doc.  97-8826  Filed  4-7-97;  8:45  am] 
■aiJNO  cooe  MM-ss-p 


DEPARTMENT  OF  COMMEfH;E 

National  Oceanic  and  Atmoapharic 
Admlnistralton 

50  CFR  Part  679 

[DocfcM  Na  961107312-7021-00:  LO. 
0401 97D] 

Flahariaa  of  tl«a  Exduaiva  Economic 
Zona  Off  Alaska;  Shortraker/Rougheye 
Rocfcflsh  in  tha  Aleutian  islands 


AQ8ICV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Prohibition  of  Retention. 


NMFS  is  prohibiting  retention 
of  shortraker/rougheye  rockfish  in  the 
Aleutian  Islands  subarea  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  NMFS  is  requiring  that 
catches  of  species  in  the  shortraker/ 
rougheye  rockfish  group  in  this  area  be 
treated  in  the  same  manner  as 
prohibited  species  and  discarded  at  sea 
with  a  Tninimiim  of  injury.  This  action 
is  necessary  because  the  shortraker/ 
rougheye  1997  initial  total  allowable 
catch  (TTAC)  in  this  area  has  been 
reached. 

EFFECTIVE  DATE:  1200  hn,  Alaska  local 
time  (Al.t),  April  2. 1997,  through  2400 
hrs,  A.l.t,  December  31, 1997. 

FOR  FURTHER  MFORMATION  COKTACT: 
Andrew  N.  Smoker.  907-586-7228. 

SUPPLBIEKTARY  MFOMiATKM:  The 
groimdfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Coimcil  under 
authority  of  t^  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

In  accordance  with  §  679^0(c)(3)(iii), 
the  1997  IT  AC  of  shortraker/roi^eye 
rockfish  in  the  Aleutian  Islands  subarea 
was  established  by  the  Final  1997 


Harvest  Specifications  of  Groundfish  for 
the  BSAI  (62  FR  7168.  February  18, 
1997)  as  797  metric  tons.  The 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  determined 
that  the  IT  AC  amount  specified  for 
shortraker/rougheye  rockfish  in  the 
Aleutian  Islands  subarea  was  necessary 
as  incidental  catch  to  support  other 
anticipated  groundfish  fisheries  and, 
therefore,  NMFS  prohibited  directed 
fishing  effective  February  12,  1997.  The 
closure  action  was  published  in  the 
Final  1997  Harvest  Specifications 
dociunent. 

In  accordance  with  §  679.20(d)(2),  the 
Regional  Administrator  has  determined 
that  the  1997  ITAC  for  shortraker/ 
rougheye  rockfish  in  the  Aleutian 
Islands  subarea  has  been  reached. 
Therefore,  NMFS  is  requiring  that 
further  catches  of  shortiaker/rougheye 
rockfish  in  the  Aleutian  Islands  subarea 
be  treated  as  prohibited  species  in 
accordance  with  §  679.21(b). 

Classificatioii 

This  action  is  required  by  §  679.20 
and  is  exempt  bom  review  luider  E.O. 
12866. 

AutlioritT:  16  U.S.C.  1801  et  seq. 
Dated:  April  2, 1997. 
Bnux  Morshead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-8858  Filed  4-12-97;  2:58  am| 
BNJJNQ  COM  JB10-22-F 
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Proposed  Rules 


Federal  Eegistn' 

VoL  62,  No.  67 

Tuesday,  April  8,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTIMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

[Dodwt  No.  96-083-2] 

Importation  of  Cotton  and  Cotton 
Products 

AQBICY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reopening  and 
extending  the  comment  period  for  our 
advance  notice  of  proposed  rulemaking 
that  solicits  public  comment  on  whether 
and  how  our  regulations  for  importing 
cotton  (including  seed  cotton. 
cottonseed,  cotton  lint  and  linters, 
cottonseed  products,  and  cotton  waste) 
and  cotton  covers  into  the  United  States 
need  to  be  changed.  This  reopening  and 
extension  will  provide  interested  groups 
and  individuals  with  additional  time  to 
prepare  comments  on  the  advance 
notice  of  proposed  rulemaking. 
DATES:  Consideration  will  be  given  only 
to  comments  on  Docket  No.  96-083-1 
that  are  received  on  or  before  April  30, 
1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-083-1,  Regulatory 
Analysis  and  Development,  PPD. 
APHIS.  Suite 3C03.  4700  River  Road. 
Unit  118,  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
E)ocket  No.  96-083-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Petit  de  Mange,  Staff  Officer, 
USDA-APmS-PPQ-Phytosamtaiy 


Issues  Management  Team,  4700  River 
Road,  Unit  140,  Riverdale,  Maryland 
20737.  Telephone:  (301)  734-6799; 
FAX:  (301)  734-5786;  or  E-mail: 
jpdmange@aphis.usda.gov. 

SUPPLEMEfaARY  INFORMATION: 

Background 

On  December  30, 1996,  we  published 
in  the  Federal  Register  (61  FR  68673- 
68674,  Docket  No.  96-083-1)  an 
advance  notice  of  proposed  rulemaking 
for  7  CFR  part  319  on  whether  and  how 
our  regulations  for  importing  cotton 
(including  seed  cotton,  cottonseed, 
cotton  lint  and  linters,  cottonseed 
products,  and  cotton  waste)  and  cotton 
covers  into  the  United  States  need  to  be 
changed. 

Comments  on  the  advance  notice 
were  required  to  be  received  on  or 
before  March  31, 1997.  We  have 
received  a  request  from  the  National 
Cotton  Coimcil  to  extend  the  period 
during  which  comments  will  be 
accepted.  In  response,  we  are  reopening 
and  extending  the  comment  period  on 
Docket  No.  96-083-1  for  an  additional 
30  days.  This  action  will  allow  the 
National  Cotton  Council  and  all  other 
interested  groups  and  individuals 
additional  time  to  prepare  and  submit 
comments. 

Authority:  7  U.S.C.  ISOdd.  ISOee,  150£f, 
151-167.  450.  2803.  and  2809;  21  U.S.C  136 
and  136a:  7  CFR  2.22,  2.80,  and  371.2(c). 

Done  in  Washington,  DC.  this  1st  day  of 
April  1997. 

Teny  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  97-8922  FUed  4-7-97;  8:45  am] 

BIUJNG  COOE  3410-M-P      ' 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1137 

[DA-07-OZI 

Milk  in  tha  Eaatam  Colorado  Marketing 
Area;  Proposed  Suspension  or 
Termination  of  Certain  Provisions  of 
tha  Order 

AGENCY:  Agricidtural  Marketing  Service, 
USDA. 

ACTION:  Proposed  suspension  or 
termination  of  rule. 


SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  suspend 
indefinitely  or  tenninate  part  of  a 
provision  in  the  Eastern  Colorado  milk 
order  which  specifies  that  a  distributing 
plant  disposing  of  ten  percent  or  more 
of  its  Grade  A  milk  receipts,  or  12,000 
pounds  per  day,  whichever  is  less,  as 
route  disposition  in  the  marketing  area 
be  considered  a  fully  regulated  pool 
plant  This  request  was  submitted  by     - 
Brown  Swiss-Gillette  Dairy,  a  handler 
operating  a  distributing  plant  that  is 
partially  regiUated  under  3  Federal  milk 
orders.  The  handler  contends  that  the 
action  is  necessary  to  assure  equity 
among  producers  and  competitiveness 
among  handlers. 

DATES:  Comments  must  be  submitted  on 
or  before  May  8, 1997. 
ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456.  Advance,  unofficial  copies  of  such 
comments  may  be  faxed  to  (202)  690- 
0552  or  e-mailed  to  OFB — FMMO — 
Comment89usda.gov.  Reference  should 
be  given  to  the  title  of  action  and  docket 
munber. 

FOR  FURT)«R  MFORMATION  CONTACT: 
Constance  M.  Brenner,  Mariceting 
Specialist,  USDA/AMS/Dairy  Division. 
C^er  Formtdation  Branch,  Room  2971, 
South  Building,  P.O.  Box  96456, 
Washington.  DC  20090-6456,  (202)  720- 
2357,  e-mail  address:  connie  m 
brenner@usda.gov. 
SUPPLEMENTARY  MFORMATION:  The 
Department  is  issuing  this  proposed  rule 
in  conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regxilations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  nde. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  diat 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  bom 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
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imposed  in  connection  with  the  order  is 
not  in  accordance  with  law.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
'The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jiirisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Snudl  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  the 
Agriciiltiual  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  proposed  rule  will  not  have  a 
signiiicant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  purpose'of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
"small  businesses,  "  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  326,000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "nnall"  dairy  farmers.  |^or 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

For  the  month  of  January  1997,  the 
milk  of  426  producers  was  pooled  on 
the  Eastern  Colorado  Federal  milk  order. 
Of  these  producers.  323  produced  below 
the  326,000-poimd  production  guideline 
and  are  considered  as  small  businesses. 
A  majority  of  these  producers  produce 
less  than  100,000  {xiunds  per  month.  Of 
the  total  number  of  {mxiucers  whose 
milk  was  pooled  during  that  month.  6 
wrere  non-member  producers  and  420 
were  members  of  either  Mid- America 
Dairymen  or  Western  Dairymen 
Cooperative  Inc.  For  January  1997,  322 
cooperative  members  and  one  non- 
member  producer  met  the  small 
business  criterion. 

For  the  month  of  January  1997,  there 
were  10  handlers  operating  11  plants 
pooled  or  regulated  under  the  Eastern 
Colorado  mUk  order.  Of  these  handlers. 


half  have  500  or  fewer  employees  and 
qualify  as  small  businesses. 

Brown  Swiss-Gillette  Dairy  (Gillette) 
receives  its  milk  from  Black  Hills  Milk 
Producers  Cooperative.  During  the 
month  of  January  1997.  55  of  the  58 
producers  supplying  milk  to  Black  Hills 
Milk  F^roducers  Cooperative  would  be 
considered  small  businesses. 

This  rule  proposes  to  suspend  or 
terminate  part  of  a  provision  of  the 
Eastern  Colorado  marketing  order  which 
makes  a  distributing  plant  disposing  of 
ten  percent  or  more  of  its  Grade  A 
receipts,  or  12,000  poimds  per  day, 
whichever  is  less,  as  route  disposition 
in  a  marketing  area  a  fully  regulated 
plant.  The  proposal  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  not  affect  the 
price  received  by  dairy  farmers  in 
Eastern  Colorado.  Handlers  in  the 
marketing  area  will  continue  to  pay  the 
minimum  order  prices  to  producers. 

Interested  parties  are  invited  to 
submit  comments  on  the  probable 
regulatory  and  informational  impact  of 
this  proposed  rule  on  small  entities. 
Also,  parties  may  suggest  modifications 
of  this  proposal  for  the  purpose  of 
tailoring  their  applicability  to  small 
businesses. 

Notice  is  hereby  given  that,  piusuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  the 
suspension  or  termination  of  the 
following  provisions  of  the  order 
regulating  the  handling  of  milk  in  the 
Eastern  Colorado  marketing  area  is 
being  considered  for  an  indefinite 
period: 

In  §  1137.7(a)(2),  the  words  ".  or 
12,000  pounds  per  day,  whichever  is 
less.". 

All  persons  who  want  to  submit 
written  data,  views  or  arguments  about 
the  proposed  suspension  or  termination 
should  send  two  copies  of  their  views 
to  the  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2971, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  by  the 
30th  day  after  publication  of  this  notice 
in  the  Federal  Register. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  biisiness 
hours  (7  CFR  1.27(b)). 

Statement  of  ConsidBration 

The  proposed  rule  would  terminate  or 
suspend  indefinitely  the  portion  of  the 
Eastern  Colorado  Federal  milk  order's 
pool  distributing  plant  definition  that 
defines  a  plant  with  12,000  pounds  of 
route  disposition  per  day  in  the 
marketing  area  as  a  fiilly  regulated  pool 
plant 


Pooling  qualifications  included  in  the 
Eastern  Colorado  order  define  a  pool 
distributing  plant  as  any  plant  in  which 
during  the  month  fluid  milk  products 
are  processed  or  packaged  and  from 
which  10  percent  or  more  of  such 
receipts,  or  12,000  pounds  per  day, 
whichever  is  less,  are  disposed  of  as 
route  disposition  in  the  marketing  area. 

Gillette  requested  the  termination  or 
susp>en5ion  of  the  12,000-pound 
limitation,  contending  that  the 
limitation  is  unreasonable  when 
considering  the  plant  size  which  must 
be  maintained  in  order  for  Gillette  to 
survive  financially  and  also  maintain  its 
status  as  a  partially  regulated  plant 
Gillette  also  states  that  the  12,000- 
pound  limitation  is  unreasonable  when 
compared  to  the  amount  of  packaged 
products  delivered  in  one  truckload, 
which  greatly  exceeds  this  limitation. 
Gillette  states  that  termination  or 
svispension  will  assure  equity  among 
producers  and  competitiveness  among 
handlers. 

As  part  of  the  Federal  Order  Reform 
process,  all  aspects  of  Federal  milk 
marketing  orders  are  presently 
imdergoing  review,  including  the 
definition  of  a  pool  plant.  The 
Department  is  accepting  and  will 
continue  to  accept  comments  from  all 
interested  parties  throughout  the  reform 
process  regarding  any  modifications  to 
order  provisions.  Therefore,  Gillette's 
proposal  requesting  an  indefinite 
suspension  or  termination  should 
prevent  Gillette  from  becoming  fully 
regulated  at  least  luitil  the  conclusion  of 
the  reform  period. 

Accordingly,  it  may  be  appropriate  to 
terminate  or  suspend  indefinitely  the 
aforesaid  provisions. 

List  of  Subjects  in  7  CFR  Part  1137 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  Part 
1137  continues  to  read  as  fiellows: 

Authority:  7  U.S.C.  601-674. 

Dated:  April  2. 1997. 
Aggia  Thompson, 
Acting  Director.  Dairy  Division. 
(FR  Doc.  97-8904  Filed  4-7-97;  8:45  am] 
■LUNQ  OOOE  S41(Mn-P 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

RIN  No.  1904-.AA93 

Energy  Conservation  Program  for 
Consumer  Products:  Proposed  Rule 
Adding  Test  Procedures  for  Extemalty 
Vented  Refrigerators  and  Refrigerator- 
Freezers 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTKM:  Proposed  rule. 

SUMMARY:  The  Department  of  EnerQr 
(Department  or  DOE)  proposes  test 
procedures  for  measuring  the  energy 
consumption  of  an  externally  vented 
refrigerator  and  externally  vented 
refrigerator-freezer,  a  technological 
innovation  which  is  not  accommodated 
by  the  existing  test  procedures.  Today's 
proposal  would  not  change  in  any  way 
the  test  procedures  applicable  to 
refrigerator  and  refrigerator-freezer 
designs  without  venting. 

DATES:  Written  comments  in  response  to 
this  notice  must  be  received  by  May  8, 
1997.  The  Department  requests  10 
copies  of  the  comments  and,  if  possible, 
a  computer  disk.  The  Department  is 
ciurently  using  WordPerfect""^  6.1. 

ADDRESSES:  Written  comments  are  to  be 
submitted  to:  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE-43,  Room  IJ- 
018,  "Test  Procedures  for  Re&igerators 
and  Refrigerator-Freezers,"  Docket  No. 
EE-RM-97-118,  Forrestal  Building. 
1000  Independence  Avenue.  SW, 
Washington,  DC  20585-0121. 
Telephone:  (202)  586-7574.  Comments 
may  be  hand  delivered  between  the 
hours  of  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  should  be  labeled, 
"Test  Procedures  for  Refrigerators  and 
Refrigerator-Freezers"  (Docket  No.  EE- 
RM-97-118),  both  on  the  document  or 
computer  disk  and  on  the  envelope. 
Copies  of  public  comments  received 
may  be  read  and/or  photocopied  at  the 
Department  of  Energy  Freedom  of 
Information  Reading  Room,  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  lE-190, 1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585-0121, 
telephone  (202)  586-6020,  between  the 
hours  of  9:00  a.m.  and  4:00  p.m., 
Monday  throiigh  Friday,  except  Federal 
holidays. 


FOR  FURTHER  INFORMATKM  CONTACT: 

Michael  G.  Raymond,  U.S.  Department 
of  Energy,  Energy  Efficiency  and 
Renewable  Energy,  Mail  Station  EE- 
43,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  D.C,  20585-0121,  (202) 
586-9611 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72,  Forrestal 
Building.  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585-0103, 
(202)  586-9507 

SUPPLEMENTARY  INFORMATION: 
L  Introduction 

A.  Authority 

Part  B  of  Title  m  of  the  Energy  Policy 
and  Conservation  Act  of  1975,  Public 
Law  94-163,  as  amended  by  the 
National  Energy  Conservation  Policy 
Act,  Public  Law  95-619,  the  National 
Appliance  Energy  Conservation  Act  of 
1987,  Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988,  Public  Law  100- 
357,  and  the  Energy  Policy  Act  of  1992, 
Public  Law  102-486,  created  the  Energy 
Conservation  Program  for  Consumer 
Products  other  than  Automobiles 
(Program).'  The  products  currently 
subject  to  this  Program  (often  referred  to 
hereafter  as  "covered  products") 
include  electric  refrigerators  and  electric 
refrigerator-freezers. 

Under  the  Act,  the  Program  consists 
essentially  of  three  parts:  testing, 
labeling,  and  the  Federal  energy 
conservation  standards.  This  proposed 
rule  concerns  the  testing  aspect  of  this 
program.  The  Department,  with 
assistance  frt>m  the  National  Institute  of 
Standards  and  Technology,  may  amend 
or  establish  new  test  procedures,  as 
appropriate,  for  any  covered  product 
EPCA,  §  323.  The  purpose  of  the  test 
procedures  is  to  produce  test  results  that 
measure  energy  efficiency,  energy  use, 
water  use  (in  the  case  of  showerheads, 
faucets,  water  closets  and  urinals),  or 
estimated  annual  operating  cost  of  a 
covered  product  during  a  representative 
average  use  cycle  or  period  of  use.  The 
test  procedures  shall  not  be  unduly 
burdensome  to  conduct.  EPCA, 
§  323(b)(3).  One  hundred  and  eighty 
days  after  a  test  procediue  for  a  product 
is  adopted,  no  manufacturer  may  make 
representations  with  respect  to  energy 
use,  efficiency  or  water  use  of  such 
product,  or  the  cost  of  energy  consumed 
by  such  product,  except  as  reflected  in 


>  Part  B  of  Title  m  of  Energy  Policy  and 
Conservation  Act,  as  amended,  is  referred  to  in  this 
proposed  rule  as  "EPCA"  or  the  "Art."  Part  B  of 
Title  m  u  codified  at  42  U.S.C  6291-6309. 


tests  conducted  according  to  the  DOE 
procedure.  EPCA,  §  323(c)(2). 

Test  pnxedures  promulgated  by  DOE 
appear  at  10  CFR  Part  430,  Subpart  B. 
The  "Uniform  Test  Method  for 
Measuring  the  Energy  Consumption  of 
Electric  Refrigerators  and  Electric 
Refrigerator-Freezers"  appears  at 
Appendix  Al  to  Subpart  B. 

Section  323(e)  of  the  Act  requires 
DOE  to  determine  to  what  extent,  if  any, 
a  proposed  test  procedure  would  alter 
the  measured  energy  efficiency, 
measured  energy  use  or  measured  water 
use  of  any  covered  product  as 
determined  imder  the  existing  test 
procedure.  If  DOE  determines  that  an 
amended  test  procedure  would  alter  the 
measiued  efficiency  or  measured  use  of 
a  covered  product,  DOE  is  required  to 
amend  the  applicable  energy 
conservation  standard  accordingly.  In 
determining  the  amended  energy 
conservation  standard,  EKDE  is  required 
to  measure  the  energy  efficiency  or 
energy  use  of  a  representative  sample  of 

covered  products  that  minimally 

comply  with  the  existing  standard.  The 
average  energy  use  of  this  representative 
sample,  determined  under  the  amended 
test  procedure,  constitutes  the  amended 
standard.  EPCA,  §  323(e)(2). 

B.  Background 

Today's  notice  proposes  to  add  test 
procediue  amendments  that  are  specffic 
to  a  new  product  design — externally 
vented  refrigerators  and  externally 
vented  refrigerator-freezers.  These  test 
procedure  amendments  will  apply  only 
to  this  product  design  and  will  not 
apply  to  existing  product  designs  of 
refrigerators  and  refrigerator-freezers 
without  this  feature.  Existing  test 
procedures  for  non-extemally  vented 
refrigerators  and  refrigerator-freezers 
will  remain  unchanged.  The  energy 
conservation  standards  for  refrigerators 
and  refrigerator-freezers  will  be 
unafiiected  by  the  adoption  or  use  of  the 
proposed  new  test  procediues. 

The  Department  does  not  believe  that 
any  of  the  proposed  changes  to  the  test 
procediues  would  alter  the 
measurement  of  energy  consumption  of 
electric  refrigerators  and  refrigerator- 
freezers  currently  on  the  market 
Accordingly,  adoption  of  the  proposed 
amended  test  procedures  woiild  not 
require  any  change  in  energy 
conservation  standards  for  refrigerators 
and  refrigerator-freezers  ciurently  in 
place.  In  addition,  the  Department 
believes  that  the  proposed  test 
procedure  amendments  would  have  no 
effect  on  the  pending  rulemaking 
considering  revised  minimiun  energy 
conservation  standards  for  electric 
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refrigerators,  refrigerator-freezers  and 
freezers.  (Docket  No.  EE-RM-93-801). 

On  March  14.  1995.  Edward  Schulak 
Equities.  Inc.  ("ESE")  submitted  a  letter 
to  the  Department  regarding  the 
inapplicability  of  existing  test 
procedures  in  Appendix  Al  to 
externally  vented  refrigerators.  ESE 
submitted  a  description  of  an  externally 
vented  refrigerator  from  a  recently 
granted  patent.  ESE  claimed  that 
allowing  cooler  outside  air  to  be  passed 
over  the  condenser/compressor  of  a 
refrigerator  would  reduce  energy 
consumption  of  the  refrigerator.  ESE 
explained  that  the  existing  test 
procedures  address  only  a  closed  system 
Mrithout  the  possibility  of  transfer  of 
exterior  air  cooler  than  the  ambient 
room  temperature.  Based  on  the 
information  submitted,  the  Department 
agrees  that  the  existing  test  procedures 
do  not  permit  the  measurement  of 
energy  consumption  of  an  externally 
vented  refrigerator. 

While  ESE's  letter  was  submitted  as  a 
petition  for  waiver,  the  Department 
concluded  that  its  waiver  process  was 
not  appropriate  because  waivers  apply 
to  "basic  models,"  and  no  models  are 
currently  being  manufactured 
incorporating  this  invention,  nor  is  the 
invention  being  produced  for 
retrofitting.  Therefore,  the  Department 
published  ESE's  letter  and  issued  a 
Notice  of  Inquiry  inviting  public 
comment  on  several  issues  relating  to 
the  energy  consujnption, 
manufactxuabihty,  and  retrofitting  of 
externally  vented  refrigerators.  60  FR 
37603  (July  21.  1995).  The  Department 
also  invited  conunents  on  methods  of 
testing  externally  vented  refrig«ators 
and  refrigerator-freezers  to  determine 
energy  savings.  Notice  of  Inquiry  at  60 
FR  37604.  No  public  comments  were 
received  in  response  to  this  Notice  of 
Inquiry. 

On  November  13, 1995,  acting  upon 
the  Department's  suggestion.  ESE 
submitted  a  draft  of  proposed 
amendments  to  the  test  procediues  for 
refrigerators  and  refrigerator-freezers. 
The  Department  referred  this  submittal 
to  the  National  Institute  of  Standards 
and  Technology  (NIST).  NIST,  the 
Department  and  ESE  representatives 
extensively  discussed  the  requirements 
for  test  procedures  for  externally  vented 
refrigerators  and  refrigerator-freezers. 
NIST  conducted  an  analysis  of  test 
procedures  for  externally  vented 
refrigerators  and  refrigerator-freezers. 
The  notice  published  today  by  the 
Department  reflects  these  extensive 
discussions  and  subsequent  NIST 
recommendations  for  test  procedure 
amendments. 


Today's  notice  proposes  revising  the 
test  procedures  for  electric  refrigerators 
and  electric  refrigerator-freezers 
appearing  in  10  CFR  Part  430,  Subpart 
B,  Appendix  Al  by:  (1)  Adding  a 
definition  of  externally  vented 
refrigerators  and  refrigerator- freezers  to 
which  the  revisions  are  applicable,  (2) 
prescribing  test  conditions  for  externally 
vented  refrigerators  and  refrigerator- 
fivezers,  (3)  specifying  energy 
consumption  measurement  tests  for 
externally  vented  refrigerators  and 
refrigerator-freezers,  and  (4)  including 
calculation  methods  for  deriving  results 
from  test  measurements. 

n.  Discussion 

The  current  test  procediues  for 
refiigerators  and  refrigerator-freezers, 
found  at  10  CFR  Part  430.  Appendix  Al 
of  Subpart  B,  does  not  address  testing  of 
externally  vented  refrigerators  and 
refrigerator-freezers.  T^e  existing  test 
procedures  apply  to  a  refrigerator 
system  to  which  cool  outside  air  cannot 
be  conducted  for  purposes  of  heat 
transfer.  Externally  vented  refrigerators 
would  be  designed  to  permit  outside  air 
to  be  introduced  across  the  refrigerator's 
condenser  and  compressor  and,  in  some 
cases,  throughout  the  walls  of  the 
refrigerator.  The  introduction  of  outside 
air  at  temperatures  lower  than  the 
ambient  room  air  temperature  permits 
more  efficient  heat  transfer,  potentially 
resiilting  in  energy  savings. 

The  Etepartment  therefore  proposes  to 
revise  the  test  procedures  to  include 
provisions  tailored  to  measuring  the 
energy  consumption  of  externally 
vented  refrigerators  and  refrigerator- 
freezers.  These  provisions  will  add  to, 
rather  than  replace,  the  existing  test 
procedures,  which  remain  fully 
applicable  to  both  externally  vented  and 
non-vented  refrigerators  and 
refrigerator-freezers.  The  Department 
emphasizes  that  the  proposed 
amendments  to  the  test  procedures  do 
not  affect  in  any  way  the  test  procedures 
applicable  to  existing  refrigerator 
designs.  The  amendments  provide  a 
method  for  accurately  measuring  the 
energy  consiunption  of  an  enclosed, 
externally  vented  refrigerator  or 
refrigerator-freezer  luiit  and  take 
accoimt  of  design  features  (e.g., 
enclosed  condenser,  outside  air 
conduits,  dampers)  peculiar  to  an 
externally  vented  refrigerator  or 
refrigerator- freezer  that  circulates 
outside  air  around  its  condenser.  The 
amendments  do  not  apply  to 
refrigerators  or  refrigerator-freezers  that 
use  outside  air  through  the  refrigerator 
walls.  With  these  amendments,  the  test 
procedures  will  provide  a  basis  for 
making  comparable  measurements  of 


energy  consiunption  for  externally 
vented  and  unvented  refrigerators  and 
refrigerator-freezers. 

The  Department  also  emphasizes  that 
recognition  of  a  design  option  of 
externally  vented  refrigerators  and 
refrigerator-freezers  does  not  affect  in 
any  way  the  Department's  consideration 
of  design  options  in  coimection  with  its 
consideration  of  proposed  revisions  to 
energy  consumption  standards  for 
refrigerators  and  refrigerator-freezers. 
This  design  option  was  not  included  in 
the  standards  rulemaking  record  and 
therefore  caimot  be  considered  in  the 
current  standards  rulemaking. 

The  Department  invites  comments  on 
any  aspect  of  the  proposed  test 
procediue  amendments  for  externally 
vented  refiigerators  and  refrigerator- 
freezers. 

The  Department  today  proposes  to 
amend  the  test  procedures  applicable  to 
electric  refrigerators  and  electric 
refrigerator-freezers  (10  CFR  Part  430, 
Subpart  B,  Appendix  Al),  as  follows: 

1.  Definitions  and  applicability  of 
amended  test  procedures.  The 
Department  proposes  to  define 
"externally  vented  refrigerator  or 
refrigerator-freezer"  as  a  refrigerator  or 
refrigerator- freezer  with  an  enclosed 
condenser  or  an  enclosed  condenser/ 
compressor  compartment,  and  a  set  of 
air  ducts  for  transferring  exterior  air 
from  outside  the  building  envelope  into, 
through,  and  out  of  the  refrigerator  or 
refrigerator-fi«ezer  cabinet  (section 
1.12).  Energy  consumption  savings  frx>m 
an  externally  vented  refrigerator  or 
refrigerator-freezer  should  be  achievable 
for  outside  air  temperatiues  between  60 
»F  and  80  'F.  Above  80  "F,  outside  air 
may  be  warmer  than  ambient  room  air, 
making  heat  transfer  in  the  wrong 
direction  for  energy  savings.  Below  60 
"F,  outside  air  may  be  too  cool  for 
optimal  operation  of  the  unit.  The 
proposed  amendments  to  the  test 
procediues  are  generally  predicated 
upon  a  unit's  design  that  permits  the 
exclusion  and/or  mixing  of  outside  air 
that  is  either  above  80  "F  or  below  60 
"F.  Accordingly,  the  amendments  to  the 
test  procedures  will  apply  only  under 
conditions  where  the  externally  vented 
refrigerator  or  refrigerator-freezer  desi^ 
is  capable  of  mbdng  the  exterior  air 
drawn  in  from  outside  the  building 
envelope  with  the  ambient  room  air. 
llie  modification  includes 
thermostatically  controlled  dampers  or 
controls  that:  1)  enable  the  proper 
mixing  of  outside  and  ambient  room  air 
when  the  outside  air  temperature  is 
lower  than  60  °F,  and  2)  exclude  outside 
air  wanner  than  80  "F,  or  warmer  than 
room  air  temperature  (section  1.12). 
Externally  vented  units  could  have 
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temperatiue  controls  that  exclude 
outside  air  either  at  a  pre-set 
temperature  no  lower  than  80  "F  or 
when  the  outside  air  temperature 
exceeds  the  ambient  room  air 
temperature  (section  1.12).  The  test 
procedures  require  that  prior  to 
conducting  energy  consumption  tests, 
the  operability  of  thermostatic  controls 
be  verified  (section  5.4.1).  All  tests  must 
generally  be  conducted  with  the 
thermostatic  controls  operable.  A 
special  rule  is  provided  for  testing 
energy  consumption  when  mixing 
controls  do  not  operate  properly 
(section  5.4.2.4).  The  test  procedures 
will  take  account  of  the  energy 
consumption  of  any  exterior  air  fan  that 
draws  air  to  the  refrigerator  cabinet. 

2.  Exterior  air  source.  The  Department 
recognizes  that  actual  testing  should 
take  place  under  conditions  of  variable 
exterior  air  temperatures  and,  therefore, 
proposes  to  require  that  prescribed  test 
conditions  include  the  provision  of  an 
external  air  source  that  provides  air  at 
adjustable  temperature  and  pressure 
capabilities  (section  2.6).  The  test 
procedures  prescribe  the  location  of 
temperature  sensors  for  measuring  the 
air  temperature  at  the  inlet  to  the 
condenser/compressor  compartment 
(section  2.6.2).  Air  temperature  will  also 
be  measured  at  the  exterior  air  source. 
Temperature  measurements  are  to  be 
made  at  prescribed  intervals. 

3.  Air  ducts.  Externally  vented 
refrigerators  and  refrigerator/freezers 
depend  upon  air  ducts  to  transfer 
exterior  air  to  the  refrigerator  cabinet. 
Rather  than  specifying  the  length, 
diameter,  shape  and  material  of  the 
duct,  the  Department  proposes  to 
specify  air  pressure  requirements  as  a 
uniform  test  condition  (section  2.6.3). 
Specifically,  the  proposed  test 
procedures  require  exterior  air  pressure 
at  the  inlet  to  the  refrigerator  unit  to  be 
maintained  at  a  negative  pressure  of 
0.20"  ±  0.05"  water  column  (62  Pa  ± 
12.S  Pa).  The  test  procedures  also 
specify  location  distances  for  the 
pressure  sensors,  relative  to  the  exterior 
air  source  (i.e.,  the  inlet  to  the  building 
envelope)  and  to  the  condenser  inlet. 

4.  Applicability  of  general  test  method 
conditions.  The  proposed  amendments 
to  the  test  procedures  are  not  intended 
to  supplant  existing  test  methods 
applicable  to  all  other  refrigerators  and 
refrigerator-freezers.  Accordingly,  the 
proposed  amendments  provide  that, 
except  as  expressly  modified,  the  test 
conditions  and  specifications  included 
in  the  existing  test  procedures  shall  also 
apply  to  externally  vented  refiigerators 
and  refrigerator-freezers  (section  5.4). 

5.  Energy  consumption  correction 
factor  for  test  measurements.  The 


Department  proposes  a  series  of 
formulas  for  determining  energy 
consumption  fit>m  test  measiuements. 
First,  the  Department  recognizes  that 
energy  consumption  of  any  refrigerator 
will  be  different  with  and  without  door 
openings.  Under  the  existing  test 
procedure,  refrigerators  are  tested  at  90 
"F  without  door  openings  to  simidate 
the  energy  consumption  they  would 
have  at  normal  room  temperatiue  with 
door  openings.  Normal  room 
temperature  for  the  refrigerator  test 
procedure  is  considered  to  be  80  "F.  the 
typical  temperature  of  the  ambient  air 
surrounding  the  refrigerator's 
condenser.  An  externally  vented 
refiigerator  will  show  an  artificially  low 
energy  consumption  compared  to  an 
unvented  refrigerator  when  tested  at  90 
'F  room  air  temperature,  because  90  "F 
is  warmer  than  normal  room 
temperature.  The  Department  proposes 
to  require  calculation  of  a  correction 
factor  for  each  basic  model  of  externally 
vented  refrigerator.  The  correction  factor 
is  the  ratio  of  the  energy  consumption 
of  an  externally  vented  refiigerator  (with 
external  venting  disabled)  at  90  "F  inlet 
air  temperature  to  the  energy 
consumption  of  the  unit  at  80  °F  inlet 
air  temperature  (sections  5.4.2.1  and 
6.3.1). 

6.  Energy  consumption  test 
measurements  and  calculations.  Based 
on  analysis  by  NIST  and  its  derivation 
of  an  algebraic  equation  for  determining 
energy  consumption  ovw  a  range  of 
outside  air  temperatures,  the 
Department  has  determined  that  test 
measurements  of  energy  consumption 
need  be  taken  at  only  two  outside  air 
temperatures.  90  'F  and  60  'F  (sections 
5.4.2.2  and  5.4.2.3).  If  the  outside  air 
temperature  is  not  in  this  range,  mixing 
controls  and  dampers  will  keep  the 
condenser  inlet  temperature  within  the 
range.  Accordingly,  the  Department 
proposes  an  energy  profile  equation  that 
will  allow  for  the  interpolation  of 
energy  consumption  at  outside  air 
temperatures  vnthin  this  range  (section 
6.3.4).  The  parameters  of  the  energy 
profile  equation  are  determined  for  each 
basic  model  of  extmially  vented 
refiigerator  that  is  tested,  based  on  the 
measured  energy  consumption  during 
testing  at  90  °F  and  60  "F. 

Once  the  parameters  of  the  energy 
profile  equation  are  determined,  the  test 
procedures  provide  a  basis  for 
calculating  energy  consumption  at 
various  temperatures.  Because 
temperatures  vary  across  the  country, 
throughout  a  day,  and  throughout  the 
year,  the  proposed  test  procedures 
specify  an  energy  consumption  formula 
that  determines  a  unit's  total  energy 
consumption  based  on  weighted 
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averaging  of  the  unit's  ssergy 
consmnption  at  different  exterior  air 
temperatures.  The  test  procedures 
provide  weighting  factors  for  a  national 
average  wiergy  consumption  (section 
6.3.6)  and  weighting  factors  for  four 
different  regions  of  the  country,  which 
are  identified  on  a  map.  This  procedure 
was  based  on  the  test  procediue  for  heat 
pumps,  for  which  energy  savings  are 
also  a  function  of  climate.  The  regional 
map  is  the  same  as  that  used  in  the  heat 
pump  test  procedure,  except  Regions  I 
and  n  fix>m  the  heat  pump  test 
procedure  are  combined  and  called 
Region  I.  Externally  vented  refrigerators 
need  only  be  tested  at  90  "F  and  60  'F, 
and  fittm  such  measurements, 
appUcation  of  the  correction  factor,  and 
application  of  the  energy  profile 
equation,  the  unit's  average  per  cycle 
energy  consiunption  can  be  determined 
for  the  nation  as  a  whole  and  for  each 
of  the  four  regions  of  the  country.  The 
Department  recognizes  the  Federal 
Trade  Commission  (FTC)  has  authority 
to  prescribe  labeling  requirements  for  ail 
types  of  refiigerators  and  other  covered 
products  and  may  require  fact  sheets 
containing  regional  performance 
information.  The  proposed  energy 
consiunption  measurement  formulas 
would  satisfy  the  FTC's  requirements. 

7.  Reporting  requirements.  The 
Department  is  proposing  to  add  a 
reporting  requirement  for  externally 
vented  refrigeratore  and  refrigerator- 
freezers.  The  energy  savings  due  to 
externally  venting  a  refrigerator  or 
refrigerator-fieezer  is  a  fimction  of  the 
outdoor  air  temperature,  therefore, 
externally  vented  refiigeratora  and 
refrigerator-freezer's  energy  use  will 
depend  on  climate.  The  Department 
proposes  to  require  that  a 
manuiacturer's  certification  report 
include  the  national  average  annual 
energy  use  for  externally  vented 
refrigerators  and  refrigerator- freezers. 
Separate  reporting  of  regional  per  cycle 
energy  consumption  would  not  be 
required. 

m.  Review  Under  the  Natioaal 
Environmental  Policy  Act  of  1969 

In  this  rule,  the  Department  proposes 
amendments  to  the  test  procedures  for 
refiigerators  and  refrigerator- freezers  to 
include  externally  vented  refrigerators 
and  refrigerator-freezers.  The 
Department  has  determined  that  this 
rule  is  covered  under  the  Categorical 
Exclusion  found  at  paragraph  A.6  of 
appendix  A  to  Subpart  D,  10  CFR  Part 
1021,  which  applies  to  the 
estabUshment  of  procedural 
rulemakings.  This  Proposed  Rule  is  also 
a  procedural  rulemaking  and  its 
implementation  will  not  affect  the 
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quality  or  distribution  of  energy  usage 
and  therefore  will  not  result  in  any 
environmental  impacts.  Accordingly, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  SegBlatory  Review 

Today's  regulatory  proposal  has  been 
detarmkied  not  to  be  a  "significant 
regulatory  action"  imder  Executive 
Order  12866,  "Regulatory  Planning  and 
Review."  (58  FR  51735,  October  4. 
1993).  Accordingly,  today's  action  was 
not  subiect  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  ASairs. 

V.  KagnlataKy  Flexflulity  Review 

The  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act. 
Pub.  L.  96-354  (42  U.S.C.  601-612) 
which  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
r^ulation  that  will  have  a  significant 
economic  impact  on  a  subetantial 
number  of  small  entities,  i.e.,  small 
businesses  and  small  government 
jurisdictions.  The  proposed  rule  would 
not  have  significant  economic  impact  on 
mani^Bcturers  of  externally  vented 
refrigerators  and  refrigerator-freezers. 
The  rule,  if  promulgated,  would  modify 
the  testing  methods  that  currendy 
apply.  DOE  accordingly  certifies  that  the 
proposed  rule  would  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities  and  that 
preparation  of  a  regulatory  flexibility 
analysis  is  not  warranted. 

VL  "Taldngt"  Aaaessment  Review 

It  has  been  determined  pursuant  to 
Executive  Order  12630  (52  FR  8859. 
March  18,  1988)  that  this  proposed 
regulation,  if  adopted,  would  not  result 
in  any  takings  which  might  require 
compensation  under  the  Fifth 
Amendment  to  the  United  States 
Constitution. 

Vn.  Federalism  Review 

Executive  Order  12612  (52  FR  41665. 
October  30, 1987)  requires  that 
regulations  or  rules  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government  If  there  are  sufficient 
substantial  direct  effects,  the  Executive 
Order  12612  requires  the  preparation  of 
a  Federalism  assessment  to  be  used  in 
decisions  by  senior  policy  makers  in 
promulgating  or  implementing  the 
regulation. 


The  proposed  rule  published  today 
would  not  alter  the  distribution  of 
authority  and  responsibility  to  regulate 
in  this  area.  The  proposed  rule  would 
only  revise  a  currently  applicable  DOE 
test  procedure  to  acconunodate  a 
technological  development  in  the 
manufacture  of  refrigerators  and 
refrigerator-freezers.  Accordingly,  DOE 
has  determined  that  preparation  of  a 
federalism  assessment  is  unnecessary. 

VnL  Paperwork  Reduction  Act  Review 

This  proposed  rule  contains  no  new 
collections  of  information  imder  the 
Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq. 

K.  Review  Ueder  Unfunded  Mandates 
Reform  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act**)  requires 
that  the  Department  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  state, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
The  budgetary  impact  statement  must 
include:  (i)  Identification  of  the  Federal 
law  under  which  the  rule  is 
promulgated;  (ii)  a  qualitative  and 
quantitative  assessment  of  anticipated 
costs  and  benefits  of  the  Federal 
mandate  and  an  analysis  of  the  extent  to 
which  such  costs  to  state,  local,  and 
tribal  governments  may  be  paid  with 
Federal  financial  assistance;  (iii)  if 
feasible,  estimates  of  the  futiue 
compliance  costs  and  of  any 
disproportionate  budgetary  effects  the 
mandate  has  on  particular  regions, 
communities,  non-Federal  units  of 
government,  or  sectors  of  the  economy; 
(iv)  if  feasible,  estimates  of  the  effect  on 
the  national  economy;  and  (v)  a 
description  of  the  Department's  prior 
consultation  with  elected 
representatives  of  state,  local,  and  tribal 
goverrunents  and  a  siunmary  and 
evaluation  of  the  comments  and 
concerns  presented. 

The  Department  has  determined  that 
the  action  proposed  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  state,  local  or  to  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  Therefore,  the 
requirements  of  Sections  203  and  204  of 
the  Unfunded  Mandates  Act  do  not 
apply  to  this  action. 

X.  Review  Under  Executive  Order 
12988,  "Qvil  Justice  Reform" 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 


new  regulations,  Section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7, 1996). 
imposes  on  executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  condiict  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  Section  3(a), 
Section  3(b)  of  the  Executive  Order 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensiue  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provide  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  the  Executive  Order  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  Section 
3(a)  and  Section  3(b)  to  determine 
whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  reviewed  today's  proposed 
rulemaking  under  the  standards  of 
Section  3  of  the  Executive  Order  and 
determined  that,  to  the  extent  permitted 
by  law,  they  meet  the  requirements  of 
those  standards. 

XL  Public  Comment  Procedures 

A.  Written  Comment  Procedures 

Interested  persons  are  invited  to 
participate  in  the  rulemaking  by 
submitting  data,  comments,  or 
information  with  respect  to  the 
proposed  test  procedures  set  forth  in 
this  notice  to  the  address  indicated  at 
the  haginning  of  the  notice. 

Comments  should  be  identified  both 
on  the  envelope  and  on  the  documents 
as  "Test  Procedures  for  Refrigerators 
and  Refrigerator-Freezers,"  Docket  No. 
EE-RM-97-118.  Ten  (10)  copies  are 
requested  to  be  submitted.  In  addition, 
the  Department  requests  that  an 
electronic  copy  (3  V2"  diskette)  of  the 
comments  on  WordPerfecf"^  6.1  be 
provided.  All  submittals  received  by  the 
date  specified  at  the  beginning  of  this 
notice  will  be  considered  by  the 
Department  of  Energy  before  final  action 
is  taken  on  the  proposed  amendments. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  that  he  or  she  believes  to  be 
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confidential  and  exempt  by  law  fiom 
public  disclosure  shoidd  submit  one 
complete  copy  of  the  docvunent  and  ten 
(10)  copies,  if  possible,  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  The  Department  of 
Energy  will  make  its  own  determination 
with  regard  to  the  confidential  stetus  of 
the  information  and  treat  it  according  to 
its  determination. 

Factors  of  interest  to  DOE  when 
evaluating  requests  to  treat  as 
confidential  information  that  has  been 
submitted  include:  (1)  A  description  of 
the  items;  (2)  an  indication  as  to 
whether  and  why  such  items  are 
customarily  treated  as  confidential 
within  the  industry;  (3)  whether  the 
information  is  generally  known  by  or 
available  bom  other  sources;  (4) 
whether  the  information  has  previously 
been  made  available  to  others  without 
obligation  concerning  its 
confidentiality;  (5)  an  explanation  of  the 
competitive  injury  to  the  submitting 
person  that  woidd  result  from  public 
disclosure;  (6)  an  indication  as  to  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  why  disclosure 
of  the  information  would  be  contrary  to 
the  public  interest. 

B.  Issues  for  Public  Comment 

The  Department  of  Energy  is 
interested  in  receiving  comments  and 
date  concerning  the  suitebility  and 
workability  of  these  test  procedures. 
Also,  the  Department  welcomes 
comment  on  improvements  or 
alternatives  to  these  approaches.  In 
particular,  EMDE  is  interested  in 
gathering  comments  on  the  following: 

•  The  appropriateness  of  providing 
test  procedures  for  externally  vented 
refrigerators  and  refiigerator-fi^ezers. 

•  The  definition  of  externally  vented 
refrigerators  and  refrigerator-freezers 
and  the  applicability  of  the  proposed 
revisions  of  the  test  proceduires. 

•  The  interaction  of  the  externally 
vented  refrigerator  and  refrigerator/ 
freezer  and  its  associated  air  conduits 
and  building  envelope  penetration  with 
the  building  heating  and  cooling  loads. 

•  The  effects  on  energy  conservation 
if  externally  vented  refrigerators  and 
refrigerator-freezers  are  installed   ' 
writhout  the  outside  air  connection,  and 
methods  for  adjiisting  the  test  results  to 
account  for  the  likely  failure  of  some 
consumers  to  make  use  of  this  feature. 

•  The  appropriate  test  conditions  for 
externally  vented  refiigerators  and 
refrigerator-freezers,  including  the 
selection  of  outside  air  temperatures  at 
which  testing  should  occiu. 

•  The  appropriateness  of  the 
correction  foctor  to  account  for  the 


externally  vented  refrigerator  and 
refiigerator-freezer's  testing  advantage 
residting  from  the  90°F  test  temperature. 

•  The  appropriateness  of  the  energy 
profile  equations  and  the  derivation  of 
formulas  for  computing  energy 
consumption  from  test  results. 

•  The  appropriateness  and  means  of 
measuring  national  and  regional  average 
per  cycle  energy  consumption. 

List  of  Sulqects  in  10  CFR  Part  430 

Administrative  practice  and  ' 
procedure.  Energy  conservation. 
Household  appliances. 

Issued  in  Washington,  DC,  March  24, 1997. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble.  Part  430  of  Chapter  II  of  Title 
10,  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  Part  430 
continues  to  read  as  follows: 

Aathorit3r:  42  U.S.C  6291-6309. 

2.  Section  430.23  (a)  is  amended  in 
the  following  respects: 

Subpart  B— Test  Procedures 

S  430.23    Test  procedures  for  meesures  of 
energy  consumption. 

(a)  Refrigerators  and  refrigerator- 
freezers.  (1)  The  estimated  annual 
operating  cost  for  electric  refiigerators 
and  electric  refiigerator-freezers  without 
an  anti-sweat  heater  switch  shall  be  the 
product  of  the  following  three  fectors: 

(i)  The  representetive  average-use 
cycle  of  365  cycles  per  year, 

(ii)  The  average  per-cycle  energy 
consumption  for  the  standard  cycle  in 
kilowatt-hours  per  cycle,  determined 
according  to  6.2  or  6.3.6  of  appendix  Al 
of  this  subpart  for  the  non-extemally 
vented  or  externally  vented  units, 
respectively,  and 

(iii)  The  representetive  average  unit 
cost  of  electricity  in  dollars  per 
kilowatt-hour  as  pro\ided  by  the 
Secretary,  the  resulting  product  then 
being  rounded  off  to  the  nearest  dollar 
per  year. 

(2)  The  estimated  annnal  operating 
cost  for  electric  refiigerators  and  electric 
refiigerator-freezers  with  an  anti-sweat 
heater  switch  shall  be  the  product  of  the 
following  three  fectors: 

(i)  The  representetive  average-use 
cycle  of  365  cycles  per  year, 

(ii)  Half  the  sum  of  the  average  per- 
cycle  energy  consimiption  for  tihe 


standard  cycle  and  the  average  per-cycle 
energy  consumption  for  a  test  cycle  type 
with  the  anti-sweat  heater  switoh  in  the 
position  set  at  the  factory  just  prior  to 
shipping,  each  in  kilowatt-hours  per 
cycle,  determined  according  to  6.2  or 
6.3.6  of  appendix  Al  of  this  subpart  for  . 
the  non-extemally  vented  or  externally 
vented  units,  respectively,  and 

(iii)  The  representetive  average  unit 
cost  of  electricity  in  dollars  per 
kilowatt-hour  as  provided  by  the 
Secretary,  the  resulting  product  then 
being  rounded  off  to  the  nearest  dollar 
per  year. 

(3)  The  estimated  annual  operating 
cost  for  any  other  specified  cycle  type 
for  electric  refrigerators  and  electric 
refiigerator-freezers  shall  be  the  product 
of  the  following  three  factors: 

(i)  The  representetive  average-use 
cycle  of  365  cycles  per  year, 

(u)  The  average  per-cycle  energy 
consumption  for  the  specified  cycle 
type,  in  Idlowatt-hours  per  cycle, 
determined  according  to  6.2  or  6.3.6  of 
appendix  Al  of  this  subpart  for  the  non- 
extemally  vented  or  externally  vented 
units,  respectively,  and 

(iii)  The  representetive  average  unit 
cost  of  electricity  in  dollars  per 
kilowatt-hour  as  provided  by  the 
Secretary,  the  resulting  product  then 
being  rounded  off  to  the  nearest  dollar 
per  year. 

(4)  The  energy  fector  for  electric 
refiigerators  and  electric  refiigerator- 
freezers,  expressed  in  cubic  feet  per 
kilowatt-hour  per  cycle,  shall  be— 

(i)  For  electric  refrigerators  and 
electric  refiigerator-freezers  not  having 
an  anti-sweat  heater  switch,  the  quotient 
of 

(A)  The  adjusted  total  volume  in 
cubic  feet,  determined  according  to  6.1 
of  Appendix  Al  of  this  subpart,  divided 
by 

(B)  The  average  per-cycle  energy 
consumption  for  the  standard  cycle  in 
Idlowatt-hoiu^  per  cycle,  determined 
according  to  6.2  or  6.3.6  of  appendix  Al 
of  this  subpart  for  the  non-extemally 
vented  or  externally  vented  units, 
respectively,  the  resulting  quotient  then 
being  roimded  off  to  the  second  decimal 
place,  and 

(ii)  For  electric  refrigerators  and 
electric  refiigerator-fr'^zers  having  an 
anti-sweat  heater  switch,  the  quotient  of 

(A)  The  adjusted  total  volimie  in 
cubic  feet,  determined  according  to  6.1 
of  Appendix  Al  of  this  subpart,  divided 
by 

(B)  Half  the  sum  of  the  average  per- 
cycle  energy  consumption  for  the 
standard  cycle  and  the  average  per-cycle 
energy  consumption  for  a  test  cycle  type 
with  the  anti-sweat  heater  switch  in  die 
position  set  at  the  fectory  just  prior  to 
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shipping,  each  in  kilowatt-hours  per 
cycle,  determined  according  to  6.2  or 
6.3.6  of  appendix  Al  of  this  subpart  for 
the  non-extemaily  vented  or  externally 
vented  units,  respectively,  the  resulting 
quotient  then  being  rounded  off  to  the 
second  decimal  place. 

(5)  The  annual  energy  use  of  electric 
refrigerators  and  electric  refrigerator- 
freezers  equals  the  representative 
average  use  cycle  of  365  cycles  per  year 
times  the  average  per-cycle  energy 
consiunption  for  the  standard  cycle  in 
kilowatt-hours  per  cycle,  determined 
according  to  6.2  or  6.3.6  of  appendix  Al 
of  this  subpart  for  the  non-extemally 
vented  or  externally  vented  units, 
respectively. 

(6)  Other  useful  measures  of  energy 
consumption  for  electric  refrigerators 
and  electric  refrigerator-freezers  shall  be 
those  measures  of  energy  consumption 
for  electric  refrigerators  and  electric 
refrigerator-freezers  which  the  Secretary 
determines  are  likely  to  assist 
consumers  in  making  purchasing 
decisions  which  are  derived  from  the 
application  of  appendix  Al  of  this 
subpart 

(7)  The  estimated  regional  annual 
operating  cost  for  externally  vented 
electric  refrigerators  and  externally 
vented  electric  refrigerator-frBezers 
without  an  anti-sweat  heater  switch 
shall  be  the  product  of  the  following 
three  factors: 

(i)  The  representative  average  cycle  of 
365  cycles  per  year, 

(ii)  The  regional  average  per-cycle 
energy  consumption  for  the  standard 
cycle  in  kilowatt-hours  per  cycle, 
determined  according  to  6.3.7  of 
appendix  Al  of  this  subpart  and 

(iii)  The  representative  average  unit 
cost  of  electricity  in  dollars  per 
kilowatt-hour  as  provided  by  the 
Secretary,  the  resulting  product  then 
being  rounded  off  to  the  nearest  dollar 
per  year. 

(8J  The  estimated  regional  aimual 
operating  cost  for  externally  vented 
electric  refrigerators  and  externally 
vented  electric  refrigerator-freezers  with 
an  anti-sweat  heater  switch  shall  be  the 
product  of  the  following  three  factors: 

(i)  The  representative  average  cycle  of 
365  cycles  per  year, 

(li)  Half  tne  sum  of  the  average  per- 
cycle  energy  consumption  for  the 
standard  cycle  and  the  regional  average 
perKijrcle  energy  consumption  for  a  test 
cycle  type  with  the  anti-sweat  heater 
switch  in  the  position  set  at  the  factory 
just  prior  to  shipping,  each  in  kilowatt- 
hours  per  cycle,  determined  according 
to  6.3.7  of  appendix  Al  of  this  sxibpart, 
and 

(iii)  The  representative  average  unit 
cost  of  electricity  in  dollars  per 


Idlowatt-hour  as  provided  by  the 
Secretary,  the  resulting  product  then 
being  roimded  off  to  the  nearest  dollar 
per  year. 

(9)  The  estimated  regional  annual 
operating  cost  for  any  other  specified 
cycle  type  for  exteroally  vented  electric 
refrigerators  and  externally  vented 
electric  refrigerator-freezers  shall  be  the 
product  of  the  following  three  factors: 

(i)  The  representative  average  cycle  of 
365  cycles  per  year, 

(ii)  The  regional  average  per-cycle 
energy  consumption  for  the  s{>ecified 
cycle  type,  in  kilowatt-hours  per  cycle, 
determined  according  to  6.3.7  of 
appendix  Al  of  this  subpart,  and 

(iii)  The  representative  average  unit 
cost  of  electricity  in  dollars  per 
kilowatt-hour  as  provided  by  the 
Secretary,  the  resulting  product  then 
being  rounded  off  to  the  nearest  dollar 
per  year. 

•  •        •        •        • 

3.  Section  1  of  Appendix  Al  is 
amended  by  adding  the  following 
definition: 

Appendix  Al  to  Subpart  B  of  Part  430— 
UniCDim  Test  Method  for  Measuring  the 
Energy  Consumptioa  of  Electric 
Refrigerators  and  Electric  Refrigerator- 
Freezers 

1.  Definitions 

•  •         •         •         • 

1.12    Externally  vented  refrigerator  or 
refrigerator-freezer  means  an  electric 
refrigerator  or  electric  refrigerator-freezer 
that:  has  an  enclosed  condenser  or  an 
enclosed  condenser/compressor 
compartment  and  a  set  of  air  ducts  for 
transferring  the  exterior  air  from  outside  the 
building  envelope  into,  through  and  out  of 
the  refrigerator  or  refrigerator- freezer  cabinet: 
is  capable  of  mixing  exterior  air  with  the 
room  air  before  discbarging  into,  through, 
and  out  of  the  condenser  or  condenser/ 
compiessor  compartment;  includes 
thermostatically  controlled  dampwrs  or 
controls  that  enable  the  proper  mixing  of  the 
exterior  and  room  air  at  low  outdoor 
temperatures,  and  the  exclusion  of  exterior 
air  when  the  outdoor  air  temperature  is  above 
80*F  or  the  room  air  temperature.  It  may  have 
a  thermostatically  actuated  exterior  air  ha. 

4.  Section  2  of  Appendix  Al  is 
amended  by  adding  the  following  new 
sections: 

2.  Test  Conditioiu 

•  •        •        •        • 

2.6    Exterior  air  for  externally  vented 
refrigerator  or  refrigerator- freezer.  An 
exterior  air  source  shall  be  provided  with 
adjustable  temperature  and  pressure 
capabilities.  The  exterior  air  temperature 
shall  be  adjustable  from  35±1  *F  (1.710.6  *C) 
to  90±1  'F  (32.2±0.6  'C). 

2.6.1    Air  duct.  The  exterior  air  shall  pass 
from  the  exterior  air  source  to  the  test  unit 
through  an  insulated  air  duct 


2.6.2  Air  tempemtare  measuremettt.  The 
air  temperature  entering  the  condenser  or 
condenser/compressor  compartment  shall  be 
maintained  to  ±3  •F  (1.7  *€)  during  the 
stabilization  and-test  periods  and  shall  be 
measured  at  the  inlet  point  of  the  condenser 
or  condenser/compressor  compartment 
("condenser  inlet").  Temperature 
measurements  shall  be  taken  from  at  least 
three  temp>eratiire  sensors  or  one  sensor  per 

4  square  inches  of  the  air  duct  cross  sectional 
area,  whichever  is  greater,  and  shall  be 
averaged.  For  a  unit  that  has  a  condenser  air 
fan.  a  miniimim  of  three  temperature  sensors 
at  the  condenser  fen  discharge  shall  be 
required.  Temperature  sensors  shall  be 
arranged  to  be  at  the  centere  of  equally 
divided  cross  sectional  areas.  The  exterior  air 
temperature,  at  its  source,  shall  be  measured 
and  maintained  to  ±1  "F  (0.6  °C)  during  the 
test  period.  The  temperature  measuring 
devices  shall  have  an  error  not  greater  than 
±0.5  *F  (±0.3  °C).  Measurements  of  the  air 
temperature  during  the  test  period  shall  be 
taken  at  regular  intervals  not  to  exceed  four 
minutes. 

2.6.3  Exterior  air  static  pressure.  The 
exterior  air  static  pressure  at  the  inlet  point 
of  the  unit  shall  be  adjusted  to  maintain  a 
negative  pressure  of  0.20"  ±0.05"  water 
column  (62  Pa±12.5  Pa)  for  all  air  flow  rates 
supplied  to  the  unit.  The  pressure  sensor 
shall  be  located  on  a  straight  duct  with  a 
distance  of  at  least  7.5  times  the  diameter  of 
the  duct  upstream  and  a  distance  of  at  least 

3  times  the  diameter  of  the  duct  downstream. 
There  shall  be  four  static  pressure  taps  at  90" 
angles  apart.  The  four  pressures  shall  be 
averaged  by  intercoiuiecting  the  four  pressure 
taps.  The  air  pressure  measuring  instrument 
shall  have  an  error  not  greater  than  0.01" 
water  column  (2.5  Pa). 

5.  Section  5  of  Appendix  Al  is 
amended  by  adding  the  following  new 
sections: 

5.  Test  measurements 

•         *         •         •         * 

S .  4    Externally  vented  refrigerator  or 
refrigerator-freezer  units.  All  test 
measiuements  for  the  externally  vented 
refrigierator  or  refrigerator- freezer  shall  be 
made  in  accordance  with  the  requirements  of 
other  sections  of  this  Appendix,  except  as 
modified  in  this  section  5.4  or  other  sections 
expressly  applicable  to  externally  vented 
refrigerators  or  refrigerator- freezers. 

5.4.1     Operability  of  thermostatic  and 
mixing  of  air  controls.  Prior  to  conducting 
energy  consumption  tests,  the  operability  of 
thermostatic  controls  that  permit  the  mixing 
of  exterior  and  ambient  air  when  exterior  air 
temperatures  are  less  than  60  °F  must  be 
verified.  The  operability  of  such  controls 
shall  be  verified  by  operating  the  unit  under 
ambient  air  temfterature  of  90  °F  and  exterior 
air  temperattire  of  45  'F.  If  the  inlet  air 
entering  the  condenser  or  condenser/ 
compressor  compartment  is  maintained  at  60 
*F.  plus  or  minus  three  degrees,  energy 
consumption  of  the  unit  shall  be  measured 
under  sections  5.4.2.2,  and  5.4.2.3.  If  the  inlet 
air  entering  the  condenser  or  condenser/ 
compressor  compartment  is  not  maintained 
at  60  *F.  pl«u  or  minus  three  degrees,  energy 
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consimiption  of  the  unit  shall  also  be 
measured  under  section  5.4.2.4. 
5.4.2    Energy  consumption  tests. 

5.4.2.1  Correction  factor  test.  To  enable 
calculation  of  a  correction  factor,  K.  two  full 
cycle  tests  shall  be  conducted  to  measure 
energy  consumption  of  the  unit  with  air 
mixing  controls  disabled  and  the  condenser 
inlet  air  temperatures  set  at  90  °F  (32.2  "C) 
and  80  "F  (26.7  °C).  Both  tests  shall  be 
conducted  with  all  compartment  temperature 
controls  set  at  the  position  midway  between 
their  wannest  and  coldest  settings  and  the 
anti-sweat  heater  switch  off.  Record  the 
enei^gy  consumptions  ecso  and  ec»o.  in  kWh/ 
day. 

5.4.2.2  Energy  consumption  at  90  "F.  The 
unit  shall  be  tested  at  90  'F  (32.2  •€)  exterior 
afr  temperature  to  record  the  enei;gy 
consumptions  (e«))i  in  kWh/day.  For  a  given 
setting  of  the  anti-sweat  heater,  i  corresponds 
to  each  of  the  two  states  of  the  compartment 
temperature  control  positions. 

5.4.2.3  Energy  consumption  at  60  "F.  The 
imit  shall  be  tested  at  60  "F  (26.7  •C)  exterior 
air  temperature  to  record  the  energy 
constmiptions  (e«o)i  in  kWh/day.  For  a  given 
setting  of  the  anti-sweat  heater,  i  corre8{>onds 
to  each  of  the  two  states  of  the  compartment 
temperature  control  positions. 

5.4.2.4  Energy  consumption  if  mixing 
controls  do  not  operate  properly.  If  the 
operability  of  temperature  and  mixing 
controls  has  not  been  verified  as  required 
under  section  5.4.1,  the  unit  shall  be  tested 
at  50  "F  (10.0  "C)  and  30  'F  ( - 1.1  "C)  exterior 
air  temperatures  to  record  the  energy 
consumptions  (ejo),  and  (bm),.  For  a  given 
setting  of  the  anti-sweat  heater,  i  corresponds 
to  each  of  the  two  states  of  the  compartment 
temperature  control  positions. 

6.  Section  6  of  Appendix  Al  is 
amended  by  adding  the  following  new 
sections: 

6.  Calculation  of  Derived  Results  from  Test 
Measurements 


6.3    Externally  vented  refrigerator  or 
refrigerator-freezers.  Per-cycle  energy 
consumption  measurements  for  the 
externally  vented  refrigerator  or  refrigerator- 
freezer  shall  be  calculated  in  accordance  with 
the  requirements  of  this  Appendix,  as 
modified  in  sections  6.3.1 — 6.3.7. 

6.3.1  Correction  factor.  A  correction 
fector,  K,  shall  be  calculated  as: 

K  =  ec9o/ec«> 

Where  ec<)o  and  ecw  =  the  energy 
consumption  test  results  as  determined 
under  section  5.4.2.1. 

6.3.2  Combining  test  results  of  different 
settings  of  compartment  temperature 
controls.  For  a  given  setting  of  the  anti-sweat 
heater,  follow  the  calculation  procedures  of 
section  6.2  to  combine  the  test  results  for 
energy  consumption  of  the  unit  at  different 
temperature  control  settings  for  each 
condenser  inlet  air  temperature  tested  under 
sections  5.4.2.2.  5.4.2.3,  and  5.4.2.4,  where 
applicable,  (e^li,  (etoh  (ejo)i.  and  (e3o)i.  The 
combined  values  are  ego,  Cto,  Cso,  and  tio, 
where  applicable,  in  kWh/day. 

6.3.3  Energy  consumption  corrections. 
For  a  given  setting  of  the  anti-sweat  heater, 
the  energy  consumptions  690,  c«o,  Cjo,  and  tso 
calculated  in  section  6.3.2  shall  be  adjusted 
by  multiplying  the  correction  factor  K  to 
obtain  the  corrected  energy  consumptions 
per  day,  in  kWh/day: 

Bk,  =  K  x  e«,, 
E«o  =  Kxe«o. 
E30  =  K  X  Cjo.  and 
£30  =  K  x  Cm 
Where, 

K  is  determined  imder  section  6.3.1,  and  C90. 
e«o.  Ejo.  and  £30  are  determined  under  section 
6.3.2. 

6.3.4  Energy  profile  equation.  For  a  given 
setting  of  the  anti-sweat  heater,  the  energy 
consumption  E.,  in  kWh/day,  at  a  sp^ific 
exterior  air  temperature  between  80  'F  (26.7 
•C)  and  60  "F  (26.7  "C)  shall  be  calculated  by 
the  following  equation: 

E,  =  a  +  bTi,. 
Where, 


T»  =  exterior  air  temperature  in  'F; 

a  =  3Eeo  -  2E90.  in  kWh/day, 

b  =  (E90  -  E«,)/30,  in  kWh/day  per  "F. 

6.3.5  Energy  consumption  atM'F  (26. 7 
'Ch  7S  'F  (23.9  'O  and  65  'F  (18.3  'C).  For 
a  given  setting  of  the  anti-sweat  heater, 
calculate  the  energy  consiunptions  at  80  "F 
(26.7  "C),  75  "F  (23.9  "Q  and  65  "F  (18.3  "C) 
exterior  air  temperatures,  Ew,  E75  and  E65, 
respectively,  in  kWh/day,  using  the  equation 
in  6.3.4. 

6.3.6  National  awrage  per  cycle  energy 
consumption.  For  a  given  setting  of  the  anti- 
sweat  heater,  calculate  the  national  average 
energy  constmiption.  En,  in  kWh/day,  using 
one  of  the  following  equations: 

En  =  0.523  x  E«o  -►  0.165  x  E6$  ♦  0.181  x  E75 

•f  0.131  X  Eio,  for  unit  which  is  not  tested 

under  section  5.4^.4, 
En  =  0.257  X  E»  +  0.266  x  E30  +  0.165  x  Eu 

+  0.181  X  E75  +  0.131  X  Eio,  for  unit  tested 

under  section  5.4.2.4, 
Where. 

£30.  Ejo.  and  E«o  are  defined  in  6.3.3, 

Eta,  En,  and  £»  are  defined  in  6.3.5,  and  the 

coefficients  are  weather  associated 

weighting  factors. 

6.3.7  Regional  average  per  cycle  energy 
consumption.  If  regional  average  per  cycle 
energy  consumption  is  required  to  be 
calculated,  for  a  given  setting  of  the  anti- 
sweat  heater,  calculate  the  regional  average 
per  cycle  energy  consumption.  Er.  in  kWh/ 
day.  for  the  regions  in  figure  1  using  one  of 
the  following  equations  and  the  coefficients 
in  the  table  A: 

ER  =  aixE«o-*-cxE65-*-dxE73-»'ex  £«, 
for  a  unit  that  is  not  required  to  be  tested 
under  section  5.4.2.4, 

ER  =  axE3o  +  bxEjo  +  cxE6s*dxE7s 
■f  e  X  Eao,  for  a  unit  tested  under  section 
5.4.2.4, 

Where, 

E30,  E30.  and  E«o  are  defined  in  6.3.3. 

E63.  £73,  and  Ek>  are  defined  in  6.3.5,  and  ai, 
a.  b,  c.  d,  e  are  weather  associated 
weighting  factors  for  the  Regions,  as 
specified  in  Table  A: 


Table  A.— (Coefficients  for  Calculating  Regional  Average  per  Cycle  Energy  Consumption 

[Weighting  Factors] 


Regions 


II  . 

Ill 

IV 


a. 


0.282 
0.486 
0.584 
0.664 


a 


0.039 
0.194 
0.302 
a420 


0^44 
0.293 
0.282 
0.244 


0.194 
0.191 
0.178 
0.161 


0.326 
0.183 
0.159 
0.121 


0.198 
0.129 
0.079 
0.055 
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FIGURE  1 


Weather  Regions  for  the  United  States 
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IV 


III 


Alaska    R^onlV 
Hawaii    R^on  I 


■LUNQOOOC  two  1-C 


143082    [Amended] 


7.  Section  430.62(aK2)  U  amended  by 
inserting  after  "(for  refrigerators, 
refrigerator-freezers,  and  freezers),"  in 
the  first  sentence,  the  foUovring:  "the 
national  average  annual  energy  use  and 
adjiisted  volume  (for  externally  vented 
refrigerators  and  refrigerator-freezers),". 
(PR  Doc.  97-«937  Filed  4-7-07;  8:45  am) 

■ujNOCooems  w-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPar152 
PL  150;  FRL-5804-3] 

Approval  and  Promulgaflon  of 
Implementation  Plan;  Illinois 

AOEHCr:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  is  proposing  to 
approve  the  State  Implementation  Plan 
(Sn*)  revision  request  submitted  by  the 
Illinois  Environmental  Protection 
Agency  (lEPA)  on  August  15, 1996.  In 
the  August  15  request,  lEPA  requested 
that  the  Marathon  Oil  Company  in 
Robinson,  Illinois  be  granted  a  carbon 


monoxide  variance  with  specified 
conditions  beginning  January  19,  1996, 
and  ending  August  4, 1997.  In  the  Final 
Rules  section  of  this  Federal  Register, 
USEPA  is  approving  the  State's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  agency  views 
this  as  a  noncontroversial  SIP  revision 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  USEPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  USEPA  will  not  institute 
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a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  May  8, 1997. 

AOORESSES:  Copies  of  the  revision 
request  are  available  for  inspection  at 
the  follovring  address:  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (It  is  reconunended  that 
you  telephone  Ryan  Bahr  at  (312)  353- 
4366  before  visiting  the  Region  5 
Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer.  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.^.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Qiicago.  Illinois  60604. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ryan  Bahr.  at  (312)  353-4366. 
SUPPLBeiTARV  NVORMATXM:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  tide  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

AndMrity:  42  U.S.C  7401-7671q. 
Dated:  March  19, 1997. 
David  A.  Ulbich, 

Acting  Regional  Administrator. 

(PR  Doc.  97-8897  Filed  4-7-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[FRL-6807-5] 

RIN20S0-AD88 

Hazardous  Waats  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Petroleum  Refining 
Procees  Wastes;  and  Land  Disposal 
Restrictions  for  Newfly  Hazardous 
Wastes;  Notice  of  Data  AvallabHity 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  data  availability  and 
request  for  comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  making  available  for 
public  comment  data  and  information 
relating  to  its  Notice  published  in  the 
Federal  Registar  on  November  20. 1995 
(60  FR  57747).  That  Notice  proposed  to 
amend  EPA  regudations  imder  die 
Resource  Conservation  and  Recovery 
Act  (RCRA)  by  designating  as  hazardous 
wastes  certain  petroleum  refining  waste 
streams  and  proposed  not  to  list  other 
petroleum  waste  streams.  The  Notice 


also  proposed  to  broaden  existing  RCRA 
exemptions  for  recycling  of  oil-bearing 
residuals  and  proposed  to  apply 
universal  treatment  standards  under  the 
Land  Diq)osal  Restrictions  program  to 
the  wastes  proposed  fat  listing. 

Comments  submitted  by  interested 
members  of  the  public  on  the  proposal 
have  convinced  EPA  that  the 
nUemaldng  reccnd  coidd  be 
considerably  improved  by  adding  data 
and  subjecting  analysis  of  that  data  to 
public  comments.  Today's  document, 
therefore,  presents  for  public  comment 
modeling  analyses  using  different 
assumptions  than  used  for  the  proposal, 
additional  analyses  of  waste 
characteristics  and  disposal  practices, 
and  other  evaluations  of  the  potential 
impact  of  different  modeling 
assumptions  on  the  risk  assessment 
results.  This  document  also  corrects  a 
number  of  technical  errors  that  were 
contained  in  the  original  proposaL 

Pursuant  to  a  consent  decree  in 
Environmental  Defense  Fund  (EDF)  v. 
Browner  {Civ.  No.  89-0598  DJ).C.),  EPA 
has  committed  to  issuing  this  Notice  of 
data  availability  before  malring  the  final 
regulatory  determination  on  whethm  the 
sub)ect  petroleiun  refining  residuals 
should  be  listed  as  hazardous  wastes. 
The  consent  decree  requires  the  final 
rule  to  be  issued  by  April  30, 1998.  The 
Agency  soUdts  comments  on  all  aspects 
of  the  new  information  sources 
described  in  this  Notice.  All  comments 
on  the  new  information  received  by  the 
close  of  the  comment  praiod  will  be 
considered  by  the  Agency  when  nialring 
a  final  regulatory  determination. 
Comments  wHl  be  accepted  and 
considered  only  on  the  new  data 
mentioned  in  today's  Notice  and 
specifically  identified  under  the  docket 
number  given  in  this  document. 
DATES:  The  Agency  is  reopening  the 
comment  period  only  for  the  limited 
purpose  of  obtaining  information  and 
views  on  the  new  data  and  analyses 
described  in  this  Notice.  Comments  on 
the  additional  data  will  be  accepted 
through  June  9, 1997.  Due  to  the  short 
deadline  for  the  final  nde,  EPA  does  not 
plan  to  grant  any  extensions  of  the 
comment  period. 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  refierencing  docket  number 
F-97-PRA-FFFFF  to:  RCRA  Docket 
Informati(Hi  Center,  Office  of  SoUd 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ),  401  M  Street.  SW,  WaiAiington, 
D.C.  20460.  Hand  deliveries  of 
cximments  should  be  made  to  the 
Arlington,  VA,  address  listed  below. 
Comments  may  also  be  submitted 


electronically  by  sending  electronic 
mail  through  the  Internet  to: 
rcradocket9epamail.epa.gov.  Comments 
in  electronic  format  shoidd  also  be 
identified  by  the  docket  number  F-97- 
PRA-^TFFF.  All  electrmiic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  If 
comments  are  not  submitted 
electronically,  EPA  is  asking 
prospective  commenters  to  voluntarily 
submit  one  additional  copy  of  their 
comments  on  labeled  personal  computer 
diskettes  in  ASCII  (TEDfr)  format  or  a 
word  processing  format  that  can  be 
converted  to  ASCII  (TEXT).  It  is 
essential  to  specify  on  the  disk  label  the 
word  processing  software  and  version/ 
edition  as  well  as  the  commenter's 
name.  This  will  allow  EPA  to  convert 
the  comments  into  one  of  the  word 
processing  formats  utilized  by  the 
Agency.  Please  use  mailing  envelopes 
designed  to  physically  protect  the 
submitted  diskettes  EPA  emphasizes 
that  submission  of  comments  on 
diskettes  is  not  mandatary,  nor  will  it 
result  in  any  advantage  at  disadvantage 
to  any  commenter. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  sulnnitted  under 
separate  cover  to:  RCRA  CBI  Docimient 
Control  Officer,  Office  of  SoUd  Waste 
(5305W),  U.S.  EPA,  401  M  Street.  SW. 
Washington.  D.C.  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  hiformation  Center  (RIC). 
located  at  Crystal  Gateway  I,  First  Floor. 
1235  JeSerson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from  9 
a.m.  to  4  pjn.,  Monday  through  Friday, 
excluding  federal  hohdays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (703)  603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  S0.15/page.  Fat 
information  on  accessing  paper  and/or 
electronic  copies  of  the  docvunent,  see 
the  SUPPLEMENTARY  STORMATION  section. 

FOR  FURT>CR  MFORMATKM  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  D.C,  metropolitan  area, 
call  (703)  412-9810  or  TDD  (703)  412- 
3323.  For  information  on  specific 
aspects  of  the  report,  contact  Maximo 
Diaz.  Jr.  or  Robert  Kayser,  Office  of 
Solid  Waste  (5304W),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  D.C  20460. 
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[E-mail  addresses  and  telephone 
numbers:  Diaz.max^pamail.epa.gov, 
(703) 308-0439; 

Kayser.robert9epamail.epa.gov,  (703) 
308-7304)). 

SUPPLBKNTARY  MFOraHATION: 
Supporting  documents  in  the  docket  for 
this  Notice  are  also  available  in 
electronic  format  on  the  Internet  Follow 
these  instructions  to  access  these 
documents. 

WWW:  http://www.epa.gov/epaoswer/ 

hazwaste/id 
FTP:  ftp.epa/gov 
Login:  anonymous 
Password:  your  Internet  address 
Files  are  located  in  /pub/gopher/ 

OSWRCRA. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  recora,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  AOfMESSES  at  the  beginning 
of  this  document 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  Federal 
K«gi«twr  or  in  a  response  to  comments 
document  placed  in  the  official  record 
for  this  rulemaking.  EPA  will  not 
inunediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

Backgnrand 

ROIA  section  3001(e).  42  U.S.Q 
6921(e)  requires  EPA  to  make  a 
determination  whether  to  list  certain 
specified  wastes  under  RCRA  section 
3001(bMl).  42  U.S.C.  B921(b)(l).  These 
include  petroleum  refining  wastes.  The 
effect  of  such  a  listing  would  be  to 
subject  the  wastes  to  regulation  as 
hazardous  waste  under  Subtitle  C  of 
RCRA.  Pursuant  to  a  consent  decree 
between  EPA  and  the  Environmental 
Defense  Fund  (EDF),  EPA  has  agreed  to 
a  schedule  for  promulgating  a  listing 
determination  for  fourteen  petroleum 
residuals  that  the  Agency  had  not 
previously  considered  listing. 

EPA  issued  its  proposed 
determination  regarding  the  petroleiun 
residuals  on  November  20.  1995  (60  FR 
57747).  EDF  and  EPA  have  negotiated  a 
modification  to  the  Consent  Decree,  in 
which  the  Agency  has  agreed  to 
promulgate  the  final  listing 
determination  on  or  before  April  30. 
1998.  EPA  also  agreed  to  issue  today's 
Notice  of  data  availability. 


In  the  proposal.  EPA  considered 
whether  the  petroleum  refining 
residuals  met  the  criteria  for  listing  a 
waste  as  hazardous  as  set  out  in  40 
C.F.R.  261.11.  EPA  evaluated  the 
potential  toxicity  of  the  constituents 
present  in  the  wastes,  the  fate  and 
mobility  of  the  constituents,  likely 
exposure  routes,  and  the  current  waste 
management  practices.  EPA  conducted  a 
quantitative  risk  assessment  where  such 
an  assessment  was  appropriate.  The 
Agency  proposed  to  list  three  of  the 
wastes  based  on  a  determination  that 
the  wastes  may  pose  a  substantial 
present  or  potential  hazard  to  human 
health  or  the  environment  when 
improperly  managed.  These  wastes  are: 
Clarified  Slurry  Oil  Tank  Sediment  and/ 
or  In-line  Filter/Separation  Solids, 
Spent  Catalyst  from  Hydrotreating,  and 
Spent  Catalyst  from  Hydrorefining.  EPA 
proposed  not  to  list  the  remaining  11 
wastes. 

EPA  received  approximately  2000 
pages  of  comments  frt)m  52  parties, 
many  raising  a  variety  df  complex 
technical  issues.  After  reviewing  the 
comments.  EPA  decided  it  was 
appropriate  to  undertake  a  variety  of 
analyses  not  previously  available  to  the 
public  to  assess  the  impact  of  using 
alternative  assumptions  in  the  Agency's 
risk  assessment.  Although  these 
additional  analyses  are  a  logical 
outgrowth  of  the  comments  received 
and  additional  Notice  and  public 
comment  is,  therefore,  not  required, 
EPA  has  nevertheless  decided  that  this 
Notice  of  data  availability  is  a  useful 
exercise  and  will  help  to  strengthen  the 
record  for  the  Agency's  decisions. 

The  remainder  of  this  Notice  is 
divided  into  two  general  parts.  The  first 
deals  with  new  data  and  analyses 
prompted  by  public  comments  claiming 
EPA's  analysis  was  either  incorrect  or 
incomplete:  the  second  deals  with 
portions  of  the  record  that  public 
comments  indicated  were  not  clear  and 
require  better  explanation. 

Additional  InfiDimation 

As  a  resiUt  of  reviewing  the  public 
comments,  EPA  reexamined  the 
modeling  approaches  used  for  both 
groundwater  and  nongroundwater 
exposure  risks  in  nmking  the  listing 
determinations  in  the  November  1995 
Notice,  completed  a  variety  of 
additional  modeling  analyses,  examined 
a  number  of  alternative  modeling 
assimiptions,  and  gathered  and 
evaluated  additional  relevant  data.  EPA 
also  obtained  additional  data  and 
performed  additional  analyses  in 
response  to  comments  for  some  of  the 
other  decisions  described  in  the 
November  1995  Notice.  A  complete  list 


of  all  new  materials  placed  in  the  docket 
is  available  from  the  RCRA  Docket  at  the 
address  and  telephone  number  listed 
above.  A  siunmary  of  the  new  data  and 
analyses  follows. 

•  Supplemental  Backgmund 
Document;  Groundwater  Pathway  Risk 
Analysis;  Petroleum  Refining  Process 
Waste  Listing  Determination — ^EPA  has 
prepared  a  new  document,  with  this 
title,  that  presents  alternative 
approaches  to  the  groundwater 
modeling  used  to  evaluate  risks  fit>m 
landfills.  The  alternative  approaches 
are:  A  revised  "high-end"  analysis;  a 
probabilistic  Monte  Carlo  analysis;  an 
analysis  of  potential  risks  presented  by 
codisposal  of  petroleum  wastes  in  the 
same  landfill;  an  analysis  of  potential 
risks  arising  from  a  contingent 
management  listing;  consideration  of 
noningestion  risks  related  to 
groimdwater  use;  and  the  potential  for 
the  RCRA  Toxicity  Characteristic  (TC), 
promulgated  imder  40  CFR  262.24,  to 
reduce  risks  for  some  wastes. 

•  Supplemental  Backffound 
Document;  Nongmundwater  Pathway 
Risk  Assessment;  Petroleum  Refining 
Process  Waste  Listing  Determination — 
EPA  prepared  a  new  docximent.  with 
this  title,  that  presents  modelii^ 
analyses  for  pathways  other  than 
groundwater  for  land  treatment 
disposal.  These  analyses  incorporate 
several  modifications  to  the 
assiunptions  used  for  the  proposal 
including:  Limiting  unit  characteristics 
of  the  onsite  units  used  in  risk  modeling 
to  units  that  are  not  permitted 
hazardous  waste  units;  removing  bora 
modeling  consideration  the  volumes  of 
hazardous  wastes  that  could  not  be  sent 
to  a  nonhazardous  land  treatment  unit; 
changes  to  the  models  used  to  estimate 
release  and  transport  of  contaminated 
soil  to  ofEsite  receptors;  and 
incorporating  the  soil  biodegradation  of 
constituents  after  they  travel  offisite.  The 
dociunent  also  presents  results  from  an 
analysis  of  potential  risks  due  to 
codisposal  of  multiple  petroleum  wastes 
in  the  same  land  treatment  unit.  In 
addition,  this  doounent  contains  a 
detailed  description  of  the  model 
selected  to  estimate  risks  from 
noningestion  exposures  (inhalation  and 
dermal  absorption)  arising  from 
residential  use  of  groundwater  (see  also 
the  Background  Document  for 
groundwater  pathway  risk  analysis  for 
results  of  this  modeling). 

•  Supplemental  Background 
Document;  Listing  Support  Analyses; 
Petroleum  Refining  Process  Waste 
Listing  Determination — EPA  prepared  a 
document,  with  this  titie,  that  presents 
a  variety  of  additional  data  and  analyses 
in  the  following  areas: 
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— Analyses  Regarding  Leaching  of  Oily 
Waste — Comments  questioned 
whether  the  method  used  by  EPA 
(Toxicity  Characteristic  Leaching 
Procedure  or  TCLP)  substantially 
underestimates  the  mobility  of 
constituents  in  oily  wastes  sent  to 
landfills  because  of  problems  with  the 
method  (e.g.,  filters  clog),  and  because 
constituents  may  be  released  in  an 
oily  phase,  as  well  as  dissolved  in 
aqueous  leachate.  EPA  presents 
several  analyses  related  to  the 
potential  for  oil  in  the  petroleum 
residuals  to  affect  chemical  analysis 
and  risk  assessment  The  data 
presented  consist  of:  compiled  field 
and  laboratory  data  on  the  appearance 
and  oily  nature  of  the  residuals;  the 
oil  and  grease  content  reported  by 
petroleum  refineries  in  wastes  that 
were  sent  to  landfills  for  disposfil; 
additional  analysis  of  archived 
samples  for  metal  constituents  using 
an  alternative  leaching  method 
mentioned  by  a  commenter,  the  Oily 
Waste  Extraction  Procedure  (OWEP); 
and  the  calculation  of  leaching 
efficiency  for  organic  constituents  in 
the  wastes  EPA  sampled. 

— Potential  for  Additive  Risks  From 
Multiple  Sources — Conmients 
suggested  that  the  groundwater  and 
nongroundwater  risks  should  be 
added  together  to  reflect  the  total 
potential  risks  for  the  wastes 
evaluated.  In  this  notice,  EPA  is 
summarizing  data  in  the  record  to 
assess  the  proximity  of  onsite 
nonhazardous  landfills  and  land 
treatment  units  at  each  facility 
siuveyed  to  examine  the  potential  for 
con^bined  exposures  to  releases  from 
both  types  of  units. 

— The  Potential  Impact  of  Oil-Bearing 
Residuals  Exclusion  on  Coke 
Product — EPA  proposed  to  exclude 
from  the  definition  of  solid  waste  oil- 
bearing  residuals  from  certain 
petroleum  industry  sources  that  are 
inserted  back  into  the  refining  process 
(including  the  petroleum  coker  unit), 
provided  certain  conditions  are  met 
EPA  cited  industry  data  showing  that 
such  oil-bearing  residuals  (e.g.,  listed 
sludges)  are  similar  to  normal 
feedstock  material.  Some  public 
comments  disagreed  with  excluding 
these  residuals  from  the  definition  of 
solid  waste  and  argued  that  this 
action  would  allow  the  unregulated 
disposal  of  "toxics  along  for  the  ride" 
due  to  the  transfer  of  constitiients  in 
the  wastes  to  products,  such  as  coke. 
In  evaluating  comments  on  the 
proposed  nde,  EPA  realized  it  had 
omitted  from  the  original  docket  an 
anal3r8i8  concerning  the  potential 
impacts  that  recjrcling  petroleum 


wastewater  treatment  sludge  into  coke 
production  might  have  on  metals 
loading  in  the  coke  product  The 
purpose  of  this  document  is  to 
provide  the  analysis  conducted  in 
support  of  the  proposed  rule,  revised 
to  reflect  more  current  data. 

— Comparison  of  Product  Coke  to  Off- 
Spec  Product  and  Fines  From 
Thermal  Processes — Comments 
questioned  why  EPA  did  not  assess 
risks  from  coke  fines  placed  on  piles 
of  coke  product,  arguing  that  the 
waste  does  not  become  a  product 
simply  because  it  is  placed  on  the  pile 
and  combined  %vith  another  materiaL 
In  thb  Notice,  EPA  has  clarified  the 
existing  record,  as  noted  below,  but 
has  also  added  additional  information 
comparing  the  characteristics  of  coke 
fines  and  coke  product. 

— Active  Lives  of  Landfills  Used  for 
Disposal  of  Petroleum  Refining 
Wastes — Comments  suggested  that  the 
active  life  for  a  landfill  used  by  EPA 
in  its  modeling  (20  years)  was  too 
short.  In  this  Notice,  EPA  presents 
relevant  data  compiled  from  the 
industry  survey,  and  calculations  for 
the  active  lives  of  onsite  landfills. 

— Characterization  of  On-site  Land 
Treatment  Units — Some  comments 
claimed  that  EPA  had  modeled  land 
treatment  units  that  were  already 
regulated  as  hazardous  waste  units 
under  RCRA,  and  as  such,  the  release 
scenarios  modeled  were  luilikely.  In 
this  Notice,  EPA  examines  the 
regulatory  status  of  on-site  land 
treatment  imits  and  has  compiled 
statistics  on  imit  areas  for 
nonhazardous  units  that  managed  the 
petroleum  wastes  under  evaluation. 
These  statistics  are  used  in  the  revised 
nongroundwater  analysis  (see 
Supplemental  Background  Document; 
Nongroundwater  Pathway  Risk 
Assessment). 

— Potential  Impact  of  the  Headworks 
Exemption — ^EPA  proposed  to  modify 
the  definition  of  hazardous  waste  to 
exempt  wastewaters  containing  one  of 
the  wastes  proposed  for  listing 
(clarified  slurry  oil  storage  tank 
sediment  and/or  in-line  filter/ 
separation  solids),  if  the  discharge  of 
the  wastewaters  are  regulated  imder 
the  Clean  Water  Act  This  is  the  so- 
called  "headwoiks  exemption".  EPA 
took  this  action  because  some 
refineries  manage  residuals  derived 
fitim  this  waste  in  their  wastewater 
treatment  fecility  during  process 
vessel  cleaning  or  tank  washing.  If 
this  waste  is  listed  as  hazardous 
waste,  this  would  cause  all 
downstream  wastewaters  and 
treatment  sludges  to  be  derived  from 
this  waste  and  thus,  carry  the  same 


waste  code  as  the  original  waste  (see 
261.3(a)(2)(iv)).  UtUe  to  ao  risk 
reduction  benefit  would  be  achieved 
from  regulating  this  material  as  a 
hazardous  waste. 
Comments  on  this  headworks 
exemption  for  CSO  Sediment  noted  that 
it  should  also  include  wastewater  from 
the  other  two  wastes  EPA  proposed  for 
listing  (Spent  Catalyst  from 
Hydrotreating  and  Spent  Catalyst  from 
Hydrorefining).  The  comments  pointed 
out  that  some  petroleum  refineries  use 
water  to  cool  uid  wash  out  the  spent 
catalyst  when  the  materials  are  removed 
fix)m  the  catalytic  units.  Highly 
pressiuized  water  is  sometimes  used  to 
drill  out  catalyst  that  cannot  be  easily 
removed.  EPA  did  not  consider  this 
practice  when  proposing  the  headwoiks 
exemption  for  the  CSO  sediment,  and 
believes  that  the  same  rationale  for 
proposing  the  exemption  for 
wastewaters  containing  CSO  sediment 
applies  to  wastewater  containing  the 
two  spent  catalyst  wastes. 

If  the  listing  of  the  spent  catalyst 
wastes  are  made  final,  these  drill  and 
drainage  waters  would  be  derived-from 
hazardous  wastes.  Thus,  facilities  that 
engage  in  this  practice  would  risk 
having  all  down  stream  wastewater 
treatment  solids  considered  derived 
from  hazardous  wastes,  if  these 
wastewaters  are  discharged  to  the 
treatment  system.  This  was  not  EPA's 
intent.  Therefore,  EPA  is  clarifying  that 
the  exemption  proposed  for 
261.3(a)(2)(iv)(C)  will  also  include 
wastewater  containing  the  two  spent 
catalyst  wastes  (K171  and  K172),  as  well 
as  the  CSO  sediment  (K170).  The 
Agency  evaluated  the  potential  impact 
of  including  wastewater  from  these  two 
wastes  in  the  headworks  exemption, 
and  believes  that  including  them  would 
not  result  in  any  significant  risks  in  the 
downstream  wastes.  In  the  docket  to 
this  Notice,  EPA  presents  additional 
analysis  to  evaluate  the  impact  of  such 
an  exemption  for  wastewaters 
containing  the  three  wastes  proposed  for 
listing. 

Comments  also  claimed  that,  as 
written,  the  headworks  exemption  for 
CSO  Sediment  (K170)  would  allow  the 
discharge  of  more  than  merely 
wastewaters,  and  that  refineries  could 
also  manage  their  original  tank  sludges 
in  wastewater  treatment  systems.  It  was 
not  EPA's  intent  to  foster  the  discharge 
of  all  CSO  sediments  to  wastewater 
treatment  systems.  The  Agency 
envisions  that  after  the  tanks  had  been 
cleaned,  facilities  would  wash  the  tanks 
out  to  remove  the  last  residues  and 
make  the  tanks  suitable  for  inspection. 
Therefore,  EPA  is  soliciting  comments 
CD  clarifying  the  headwoila  exemption 
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for  wastewaters  containing  the  three 
petroleum  wastes  proposed  for  listing 
(K170,  K171,  and  K172)  so  as  to  limit 
the  exemption  to  dilute  wastewaters. 
EPA  is  considering  adding  language  to 
the  proposed  exemption  clarifying  that 
the  exemption  applies  to  wash  waters 
from  the  clean  out  of  units  that 
contained  CSO  sediments  (Kl70),.Spent 
Hydiotreating  Catalyst  (K171),  or  Spent 
Hydrorefining  Catalyst  (K172). 

•  Data  Impacting  Proposed  Universal 
Treatment  Standards — EPA  is  including 
additional  waste  stabilization  data  in 
the  docket  to  this  Notice  submitted  to 
EPA  for  the  calculation  of  treatment 
standards  for  antimony,  nickel  and 
vanadium  as  applied  to  two  petroleiun 
refining  wastes  that  were  proposed  for 
listing  (K171 — Spent  Catalysts  from 
Hydrotreating,  and  K172— ^pent 
Catalysts  from  Hydrorefining).  See  two 
documents  in  the  docket  entitled:  Final 
Revised  Calculation  of  Treatment 
Standards  for  Stabilization  Using  Data 
Obtained  from  Rollins  Environmental's 
Highway  36  Commercial  Waste 
Treatment  Facility  and  GNB's  Frisco, 
Texas  Waste  Treatment  Facility; 
Memorandum  from  Howard  Finkel.  ICF 
Inc..  to  Anita  Cummings.  USEPA,  March 
1997;  and  High  Temperature  Metals 
Recovery  (HTMR)  Treatment  Standards 
for  Metals  in  Nonwastewater. 

Clarifications  and  Correctioiis 

The  Agency  is  also  taking  this 
opportunity  to  clarify  several  points  in 
the  proposed  rule. 

Headworks  Exemption 

Conunents  on  the  headworks 
exemption  stated  that  the  proposal  did 
not  adequately  justify  this  action.  In  this 
Notice,  EPA  shows  that  the  proposed 
rule  does,  in  fact,  provide  justification 
for  this  exemption  in  the  Risk 
Assessment  section  in.F.2.(c). 
Specifically,  in  section  III.F.2.(cK2) 
entitled  "Ehsposal  in  Wastewater 
Treatment  Plants,"  EPA  discusses 
reasons  why  such  disposal  was  not 
considered  to  warrant  risk  modeling, 
primarily  due  to  existing  regulatory 
coverage  and  the  treatment  and  dilution 
that  occurs  in  wastewater  treatment 
plants  (see  60  FR  57759).  Furthermore, 
the  Agency  is  including  in  this  Notice 
additional  analysis  it  has  imdertaken  to 
further  describe  the  dilution  and 
treatment  that  is  expected  to  occur  for 
this  practice.  This  analysis  is  presented 
in  the  docket  for  this  Notice  (see 
Potential  Impact  of  the  Headworks 
Exemption,  in  the  Supplemental 
Back^Dund  Document:  Listing  Support 
Analyses;  Petroleum  Refining  Process 
Listing  Determination). 


Jurisdictional  Explanation  of  Off- 
Specification  Product  and  Fines  From 
Thermal  Processes  Used  as  Product 

EPA  proposed  not  to  list  as  hazardous 
Off-Specification  Product  and  Fines 
from  Thermal  Processes.  EPA's  rationale 
for  this  is  that  the  majority  of  off- 
specification  product  and  fines  are 
managed  as  coke  product  and  thus  are 
either  not  within  the  jurisdiction  of 
RCRA  or  are  exempt  from  RCRA 
regulation.  Comments  on  this  action 
stated  that  the  proposal  did  not 
adequately  explain  the  statutory  or 
regulatory  basis  for  the  purported  lack 
of  jurisdiction  over  coke  fines  managed 
on  a  pile.  EPA  notes  that  the  proposed 
rule  does  provide  justification. 
However,  further  clarification  is 
provided  Ijelow. 

In  responding  to  thecommenter.  the 
Agency  must  first  clarify  that  only 
particle  size  distinguishes  coke  fines 
from  other  coke  product.  The  majority 
of  coke  is  removed  bora  the  coker  by 
hydraulic  drilling.  Cpke  fines  are  the 
smaller  pieces  of  coke  generated  during 
this  process. 

Second,  a  jurisdictional  distinction 
exists  between  coke  fines  that  are 
produced  from  non-hazardous  materials 
and  coke  fines  produced  from 
hazardous  wastes  (waste-derived  fines). 
Fines  generated  from  non-hazardous 
materials  are  simply  coke  product,  as 
would  be  expected  since  they  are 
produced  from  the  same  coking  drum. 
These  fines  are  combined  with  other 
coke  in  a  product  pile  where  the 
material  is  stored  prior  to  sales.  Thus, 
EPA's  belief  that  coke  fines  not  derived 
from  hazardous  waste  are  beyond  RCRA 
j\irisdiction  is  based  on  the  coke  fines 
being  coke  product. 

In  the  case  of  waste-derived  fines,  so 
long  as  the  fines  are  legitimate  coke 
product,  they  are  exempt  from  RCRA 
regulation  unless  the  material  exhibits  a 
characteristic,  40  CFR  261.6(a)(3)(v). 
(See  also  RCRA  section  3004(q)(2)(A)). 
EPA  does  not  believe  coke  fails  any 
hazardous  waste  characteristic,  but 
invites  comment  if  anyone  has  data  to 
the  contrary.  Since  the  fines  used  as 
product  are  exempt,  this  material  is 
outside  the  jurisdiction  of  the  RCRA 
regulations.  Therefore,  EPA  did  not 
evaluate  risks  posed  by  such  product 
uses  of  coke  fines.  In  any  event,  EPA  has 
data  which  indicate  that  the  use  of 
hazardous  waste  as  feed  material  to  the 
coker  would  result  in  litUe,  if  any, 
change  to  the  qualities  and  the 
properties  of  the  coke  and  fines 
produced.  These  coke  fines  would  have 
essentially  the  same  composition  as 
fines  generated  from  non-hazardous 
Coed  materials.  The  waste-derived  fines 


are  combined  with  other  coke  in  a 
product  pile  for  storage  prior  to  sales 
and  are  coke  product. 

As  noted  in  the  Additional 
Information  section  of  this  Notice,  the 
docket  contains  additional  analyses 
related  to  the  similarity  of  coke  fines  to 
existing  coke  product,  and  the  potential 
impact  of  recycling  hazardous  waste  to 
the  coker.  EPA  invites  comments  on 
these  analyses. 

Corrections  to  Proposal 

EPA  inadvertenUy  inserted  some  risk 
estimates  in  the  preamble  to  the 
proposed  rule  that  did  not  accurately 
reflect  the  risk  calculations  given  in  the 
background  dociunents  to  the  rule.  To 
correct  the  record,  EPA  is  including  in 
today's  Notice  a  comparison  of  the 
groimdwater  risks  from  landfill  disposal 
that  were  published  in  the  preamble  to 
the  proposed  rule  (see  60  FR  57747; 
November  20,  1995)  with  the  correct  (at 
that  time)  risk  estimates  given  in  the 
docket  ("Background  Docimient  for 
Groundwater  Pathway  Analysis", 
August  1995);  this  comparison  is  given 
in  Table  I.  EPA  also  omitted  from  the 
preamble  a  risk  estimate  for  one  waste 
(Off-Specifications  Product  and  Fines 
from  Thermal  Processes)  that  exceeded 
the  10  ~  ^  level.  Table  I  also  includes  the 
risk  estimates  for  this  waste  that  were 
given  in  the  background  document  to 
the  proposal  (See  Appendix  C  in 
"Background  Dociunent  for 
Groundwater  Pathway  Analysis"). 

Revised  Risk  Estimates 

Table  II  summarizes  the  revised  risk 
estimates  for  the  groimdwater  pathway 
for  onsite  and  o&ite  landfill  disposal, 
and  contains  the  results  for  the  revised 
high-end  analyses,  the  Monte  Carlo 
analyses,  and  the  risks  that  would  occur 
if  constituents  (benzene  and  arsenic)  in 
the  wastes  were  capped  at  the  level 
specified  in  the  TC.  Note  that  all  revised 
analyses  for  benzene  represent  the 
combined  groundwater  risk  bom 
ingestion  and  noningestion  pathways 
(i.e.,  showering). 

Revised  risk  estimates  for 
nongroundwater  pathways  for  onsite 
and  ofEsite  land  treatment  are  given  in 
Table  m,  and  reflect  the  modifications 
noted  earlier  in  this  Notice  and 
described  in  detail  in  the  docket 
("Supplemental  Background  Docimient; 
Nongroundwater  Pathway  Risk 
Assessment").  The  total  carcinogenic 
risks  are  shown  for  various  exposed 
populations  and  the  methodologies  used 
are  fully  explained  in  the  supplemental 
background  document. 

The  revised  risk  analyses  for  the 
groundwater  and  nongroundwater 
pathways  complement  and  confirm  the 
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original  analyses  given  in  the  proposed 
rule.  EPA  believes  that  the  additional 
analyses  completed  for  these  wastes 
support  the  listing  determinations 
contained  in  the  proposed  rule,  and  is 
not  proposing  any  new  listing  decisions 
based  on  the  new  analyses. 

Off-Specification  Product  and  Fines 
From  Thermal  Processes 

While  the  preamble  to  the  proposed 
rule  did  not  contain  a  risk  level  for  Off- 
Specification  Product  and  Fines,  the 
background  document  showed  the  risk 
results  relied  on  by  the  Agency  in  the 
proposal  as  1  X  10  ~'.  As  ^own  in  Table 
n.  the  revised  high-end  analysis  for  this 
waste  yields  risks  that  vary  from  5  x 
10~«  to  2  X  lO->,  depending  on  the 
approach  used.  The  varying  approaches 
used  by  EPA  to  calculate  the  risks  in 
Table  D  are  described  in  more  detail  in 
the  docket  ("Supplemental 
(koimdwater  Pathway  Analyses").  The 
high-end  risks  for  this  waste  are  within 
the  Agency's  initial  risk  level  of  ooocem 
(see  the  proposed  rule  and  the  listing 
policy  described  in  an  earlier 
rulemaking  for  the  Dyes  and  Pigments 
industry,  66  FR  66072,  December  22. 
1994.  and  the  proposed  rule  for 
petit)leum.  60  FR  57747). 

However,  the  estimated  groundwater 
risk  for  this  waste  was  based  on  entirely 
one  chemical  (benz(a)anthracene)  that 
was  detected  in  only  one  out  of  six 
aqueous  leachate  (IXXP)  samples  at  a 
level  8-fold  below  the  quantitation  limit. 
(The  quantitation  limit  is  the  lowest 
concentration  that  can  be  reliably 
achieved  for  specific  samples  within 
acceptable  limits  of  precision  and 
accuracy  during  routine  laboratory 
operations.)  The  hi^er  risk  (2  x  10 -^ 
arises  when  the  value  below  the 
quantitation  limit  is  used  along  with 
two  other  high-end  parameters.  The 
lower  risk  estimate  (5  x  10  ~6)  results  if 
the  one  measured  TCLP  concentration  is 
assumed  to  be  one  of  the  two  high-end 
parameters.  The  highest  risk  from  the 
Mmite  Carlo  analysis  is  S  x  10~'  at  the 


95th  pocentile.  This  means  that  in  the 
numerous  simulaticm  runs  (10,000).  the 
risks  were  found  to  be  below  this  level 
95%  of  the  time. 

After  evaluating  the  additional 
analyses  for  Off-Specification  Product 
and  Fines.  EPA  does  not  omsider  the 
risk  significant  for  a  number  of  reasons. 
EPA  believes  that  the  higher  risk  is  an 
overestimate  because  it  is  based  on  the 
detection  in  one  out  of  six  samples  well 
below  the  quantitation  limit.  Thus,  EPA 
has  low  confidence  in  this  TCLP  value 
and  the  subsequent  modeling  based  on 
this  numbw.  Further  analysis  using  the 
detected  concentration  as  one  of  the  two 
high-end  parametera  shows  that  the  risk 
level  drops  to  5x10"*.  TTie  water 
solubility  of  this  chemical  is  also  very 
low.  indicating  that  its  aqueous 
concentration  is  likely  to  be  very  low.  In 
addition,  this  chemical  is  tightly 
adsorbed  to  organic  material  in  soils  and 
sediment,  indicating  that  the  constituent 
is  relatively  immobile  in  groundwater. 
Therefore,  it  is  highly  unUkely  that  this 
waste  would  present  a  significant  risk  in 
a  groundwater  scenario.  Fot  all  of  these 
reasons,  EPA  continues  to  believe  that 
this  waste  should  not  be  listed. 

Land  Disposal  Restrictioiis — Raviaed 
Treatment  Standards  fiDr  ^ent 
Catalysts  From  Hydrotraatbig  (K171) 
and  Hydrat^ning  CKlTl) 

In  the  NovembOT  20. 1995  proposed 
rule.  EPA  proposed  to  apply  the 
universal  treatment  standards  (UTS)  to 
the  Petroleum  Refining  wastes  proposed 
for  listing  (60  FR  57783).  Commenters  to 
that  proposal  have  stated  their  inability 
to  stabilize  K171  and  K171 
nonwastewaters  to  the  proposed  0.23 
mg/L  TCLP  standard  fiac  vanadium. 
However,  the  commenters  failed  to 
provide  data  adequate  for  the 
calculation  of  an  alternative  treatment 
standard.  Rather,  the  commenters 
provided  data  for  the  attempted 
stabilization  of  a  catalyst  that  bad  not 
undergone  extraction  consistent  with 
normal  vanadium  recovery.  Data  on 


stabilization  alcme  does  not  reflect 
proper  treatment  for  this  waste; 
therefore.  EPA  does  not  consider  these 
data  adequate  to  modify  the  treatment 
standards.  Subsequently,  the  Agency 
has  obtained  additional  data  suitable  for 
the  calculation  of  treatment  standards. 
The  Agency  has  used  this  new 
stabilization  data,  as  well  as  data  from 
high  temperature  metal  recovery 
(HTMR).  to  recalculate  treatment 
standards  for  these  wastes.  (See  the 
docket  tar  the  two  documents  identified 
in  the  Additional  Information  section 
earlier  in  this  Notice.)  Based  on  these 
calculations,  the  proposed  UTS 
standards  as  applied  to  K171  and  K172 
for  antimony,  nickel,  and  vanadium 
would  be  revised  to  reflect  the  higher  of 
the  standards  calculated  for  stabilized 
wastes  and  HTMR  residues.  "Hie 
antimony  standard  would  be  decreased 
from  2.1  mg/L  TCLP  to  0.07  mgA.  TCLP, 
the  nickel  standard  would  be  increased 
from  5X)  mg/L  TCLP  to  13.6  mg/L  TCLP. 
and  the  vanadium  standard  would  be 
increased  from  0.23  mg/L  TCLP  to  1.6 
mg/L  TCLP.  The  Agency  is  today 
noticing  the  data  used  to  calculate  these 
.proposed  revisions  to  the  UTS  standards 
as  applied  to  the  petroleum  refinery 
wastes.  The  Agency  requests  any 
additional  treatment  data  to  re-evaluate 
or  re-calculate  the  treatment  standards 
based  on  EPA's  BDAT  Protocol  (see 
USEPA,  "Final  Best  Demonstrated 
Available  Technology  (BDAT) 
Background  Document  for  Quality 
Assurance/Quality  Control  Procedures 
and  Methodology".  Office  of  Solid 
Waste.  October  23, 1991).  In  the 
upcoming  Land  Disposal  Restrictions 
Phase  IV  rulemaking,  the  Agency  will 
discuss  in  detail  the  proposed  use  of  the 
available  data  for  developing  Universal 
Treatment  Standards  on  a  national 
basis. 

Dated:  March  28. 1997. 
Elizabflth  A.  Cotsworth, 
Acting  Director,  Office  of  Solid  Waste. 
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Table  I.— Comparison  of  Orksinal  Federal  Register  Groundwater  Risk  Assessment  Values  With 

Background  Document— Continued 


• 

Constituent 

Federal  Register^ 

Background 
document  2 

On-«ite 
land» 

Off-sMe 
landfiH 

On-site 
landlW 

Off-site 
landM 

Aissnic 

-.._. „ _ 

4E-05 

6E-05 

7E-05 

1E-04 

Cmde  OM  Storage  Tank  Sedknent 


Benzene ....._.. 


NA3 


3E-05 


NA 


5E-07 


Unleaded  Gasoine  Storage  Tank  Sedknent 


Dergene 


<1  E-06        2E-06 


6E-7 


4E-06 


HF  Al(y1atk)n  Skjdge 


Benzene 


6E-07 


3E-06 


8e-07 


3E-06 


Off-Specilteatton  Product  and  Fines 


Berao(a)anlhracene _..^ NR* 


NR 


3E-07 


1E-05 


*  See  60  FR  57747.  November  20.  1966. 

22See  "Peeoieum  Refining  Waste  Listing  Determinatkin,  Back^ound  Document  tor  Groundnvater  Pathway  Analysis.''  Docket  Document  ktonti- 
•calton  Na  F-e6-PRLP-S0007. 
'Not  ai^icatiie. 
« None  raported  in  Federal  Register. 

Table  II.— Comparison  of  Groundwater  Risks  for  Petroleum  Residuals  in  Landrlls  ' 


- 

Revised  risks  2 

T&cappedrisks3 

Constituent 

High-end  risk* 

Monte  Garto  risks 
(96«h%) 

High-end  risk 

Monte  Cark)  risk 
(954h%) 

Off-site 

On-ste 

Off-site 

Orvsite 

Off-site 

Or>-site 

Off-site 

On-site 

Oariied  Skjrry  Ol  Tank  Sedknent 

t>snzene  — 

3E-06 

3E-06 

1E-06 

3E-07 

NA 

NA 

NA 

NA 

Hydrotreatwg  Catalyst 

benzerte  - — _«.__.._..«...»_«..._.«_ 

5E-06 
7E-06 

8E-05 
6E-05 

1E-05 
1E-05 

8E-06 
7E-06 

1E-05 
NA 

2E-05 
NA 

4E-06 

NA 

4E-06 
NA 

Hydrorefirang  Cftelyst 

benzene  _ „ 

arsertc  ....„ _.. 

4E-05 
7E-04 

4E-06 
4E-04 

8E-06 
1E-04 

8E-06 
1E-04 

2E-05 
4E-04 

2E-05 
4E-04 

6E-06 
1E-04 

6E-06 
1E-04 

Cnjde  0«  Storage  Tank  Sedknent 

benzene „.. 

3E-06 

NA 

5E-06 

NA 

2E-05 

NA 

3E-06 

NA 

Unleaded  Gasotkie  Storage  Tank  Sedknent 

benzene 

5E-06 

2E-06 

2E-06 

6E-07 

3E-06 

1E-06 

1E-06 

6E-07 

HF  Akyiatnn  Shjdge 

benzene 

6E-06 

6E-06 

2E-06 

2E-07 

NA 

NA 

2E-06 

2E-07 

Off-SpecifN»tkxi  Product  and  Rnes  From  Thermal  Processes 

Benzo<a)-antfTacene 

5E-06« 
2E-05 

3E-06« 
2E-05 

4E-06' 
5E-06 

1E-07 

NA 

NA 

NA 

NA 

*  Risk  presented  as  carctrK>genk:  risk. 

'The  revised  nsk  indudes  an  jrxfc-ect  nsk  from  showering  (6.05x10'  risk  per  1  m^L  benzene). 

'Input  leaching  rates  were  capped  at  TC  regul^ory  leveb  tor  maximum  altowabie  TCLP  values  for  dteposal  in  SubtilJe  D  landfills  ^0.5  mg/L  tor 
benzerw  and  5.0  mg^L  for  arsenic).  "NA"  means  either  the  TC  level  was  not  exceeded,  orno  TC  level  exists  kx  a  chemcal. 

*  Risks  were  estimated  usmg  high^end  vakies  tor  two  most  sensitive  parameters,  while  the  remaining  parameters  are  kept  at  median  values. 
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BRiste  were  estimsted  using  Monte  Certo  simuistkxi  njns;  at  the  9Slh  peroeiille  level,  cakaiated  risks  were  to 
of  the  tvne. 

•The  tower  risk  was  obtained  by  ustog  the  one  detected  vatoe  (a  "J-vatoe"  betow  the  quentitatton  imit)  as  one  of  the  two  Mgh-snd  purnn- 
elers. 
'The  tower  risk  was  obtained  by  usktg  only  the  J-vatoe  In  the  Monte  Carto  sknuMton  runs. 

Table  III.— Non-Grounowater  Risks  for  Petroleum  Residuals  in  Land  Treatment  Units 


On-site  land  treatment  unit  high-end  kjttf 
carcmogen  risk 

Off-site  land  treatment  unit  higfwend  tottri. 
carcinogen  risk 

Indmdual  waste  streams 

1 

Home 
gardener 

Adult 
resktor* 

Subsist- 
ence 
fanner 

Subsist- 
ence fistwr 

Home 
gardener 

Adul 
residsnt 

Subeist- 
enoe 

temar 

Subsist- 
ence fisher 

Cteiltod  Skjny  01  Tank  Sedknenl .... 

Crude  01  Tank  Sedknent 

Untoaded  GasoNne  Tank  Sedknent  .. 

Sulfur  Comptox  Skidge 

HF  Alcytatton  Skidge „ 

Sulfuric  AcM  Alcylatton  SkNlgA 

Off-Spec  Product  &  Fines  

1E-04 
3E-07 
4E-07 
1E-07 
3E-08 
2E-09 
6E-08 

2E-05 
1E-07 

9E-oe 

3E-08 
7E-09 
1E-09 

3E-oe 

2E-04 
4E-07 
2E-07 

6E-oe 

1E-08 
3E^10 

7E-oe 

4E-06 
2E-07 
1E-07 

3E-oe 

8E-09 
2E-09 

4E-oe 

3E-05 
2E-07 
3e-07 

5E-oe 
3E-oe 

5E-10 

6E-oe 

1E-05 
8E-08 
9E-08 

iE-oe 

7E-09 
3E-10 

2E-oe 

2E-05 
2E-07 
4E-07 

4E-oe 
4E-oe 

3E-10 
9E-08 

3E-^ 
1E-07 
1E-07 

iE-oe 

9E-a9 
7E-10 
4E-0e 

[FR  Doc  97-8816  Filed  4-7-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CfR  Part  268 

[EPA-F-«7-PH3A-f  FFFF;  FRL-«80e-4] 
RIN2060AE06 

Land  Diapoaal  Raatrlctlona— Phaaa  IV: 
TraatnianI  Standarda  for  Charadertatlc 
Malal  Waataa;  Notfca  of  Data 
Availability 

AQENCY:  Environmental  ProtecticHi 

Agency  (EPA). 

ACTION:  Extension  of  the  comment 

period. 

SUkMIARY:  EPA  has  received  requests  to 
extend  the  comment  period  on  the 
notice  of  data  availability  (NODA) 
published  in  the  Federal  ^■b*«*— •  on 
March  5, 1997  (62  FR  10004).  The 
NODA  solicited  public  comments  on 
studies,  and  the  results  of  a  Peer  Review 
of  those  studies,  pertaining  to  whether 
the  addition  of  iron  filings  (and  iron 
dust)  to  lead-contaminated  spmt 
foundry  sand  is  a  means  of  diluting  the 
waste  impermissibly  rather  than  treating 
it  to  conform  with  the  requirements  of 
the  LDR  rules.  The  NODA  addressed 
whether  this  practice  stabilizes  (or 
otherwise  treats)  lead,  the  chief 
hazardous  constituent  found  in  the 
spent  sand,  so  that  the  lead  will  not 
migrate  through  the  envirtmment  when 
the  spent  sand  is  land  disposed.  This 
document  extends  the  ctHnment  period 
for  the  NODA  for  30  days. 
DATES:  Comments  are  due  by  May  8, 
1997. 

A00RE88E8:  To  submit  comments,  the 
public  must  send  an  (Miginal  and  two 


copies  to  Docket  Number  F-97-PH3A- 
FFFFF,  located  at  the  RCRA  Docket.  The 
mailing  address  is:  RCRA  Information 
Center,  U.S.  Environmental  Protection 
i^ency  (5305W).  401  M.  Street,  SW, 
Washington,  DC  20460.  RCRA 
Infonnatian  Center  is  located  at  1235 
Jefferson  Davis  Highway,  First  Floor, 
Arlington.  Virginia.  The  RCRA 
Information  Center  is  open  for  public 
inspection  and  copying  of  supporting 
information  for  RCRA  rules  from  9:00 
a.m.  to  4:00  p.m.  Monday  through 
Friday,  except  for  Federal  holidays.  The 
public  must  make  an  appointment  to 
review  docket  materials  by  calling  (703) 
603-9230.  The  public  may  copy  a 
maximum  of  100  pages  from  any 
regulatcHy  document  at  no  cost 
Additional  copies  cost  $0.15  per  page. 

FOR  FURTHEfl  MFORMATION  CONTACTS  For 
gmeral  information  or  to  order  paper 
copies  of  this  Federal  Register 
docimient,  caU  the  RCRA  Hotline. 
Callers  within  the  Washington, 
Metropolitan  Area  must  dial  703-412- 
9810  or  TDD  703-412-3323  (hearing 
impaired).  Long-distance  callers  may 
call  1-800-424-9346  or  TDD  1-800- 
553-7672.  The  RCRA  Hotline  is  opoi 
Monday-Friday,  9:00  ajn.  to  6:00  p.m.. 
Eastern  Standard  Time.  For  information 
on  this  notice,  contact  Mary 
Cunningham  at  (703)  308-8453,  John 
Austin  at  (703)  308-0436  or  Rhonda 
Craig  at  (703)  308-8771,  OfBce  of  Solid 
Waste,  401  M  Street.  SW,  Washington, 
DC  20460. 

List  of  Snbjecto  in  40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste.  Reporting  and  recordkeeping 
reqtiirements. 


Dated:  April  3, 1997. 
Elizabetfa  A.  Cotoworth. 

Acting  Director,  Office  of  Solid  Watte. 
[FR  Doc.  97-9093  Filed  4-7-97;  8:45  «m) 
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DEPARTMENT  OF  COMMERCE 

National  Ooaank  and  Atmoapharic 
AdniiniatratkMi 

50CFRPart648 

[Doci(at  No.  970318057-7057-01;  LD. 
022097q 

RIWOI48  Kiii 

Flahartaa  of  ilia  NofltiaaatMTi  Unltad 
Stalaa:  niharw  Manaoamant  Flan  for 
the  Summer  Flounder,  Scup,  and  Black 


Maaeuree  for  tha  1997  Summer 
Flounder  FMiary 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTXM:  Proposed  rule,  request  for 
comments. 

SUiaiARY:  NMFS  issues  this  proposed 
rule  to  amend  the  r^ulations 
implementing  the  Fishery  Management 
Plan  for  the  Sunmier  Flounder,  Scup. 
and  Black  Sea  Bass  Fisheries  (FMP). 
This  rule  prqpoees  a  possessitn  limit  of 
10  fish  per  person  and  a  minimum  fish 
size  of  14.5  inches  (36.8  cm)  for  the 
1997  stmuner  flounder  recreational 
fishery.  The  intent  of  this  rule  is  to 
comply  with  implementing  regulations 
for  the  fishery  that  require  NMFS  to 
publish  measures  for  the  ctirrent  fishing 
year  that  will  prevent  overfishing  of  the 
resource. 
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DATES:  Public  comments  must  be 
received  on  or  before  May  8.  1997. 
AOOAESSES:  Copies  of  the 
Environmental  Assessment  prepared  for 
the  1997  siunmer  flounder 
specifications  and  supporting 
documents  used  by  the  Monitoring 
Committee  are  available  from:  Executive 
Director.  Mid-Atlantic  Fishery 
Management  Council.  Room  2115. 
Federal  Building.  300  S.  New  Street, 
Dover,  DE  19901-6790.  Comments 
should  be  sent  to:  Regional 
Administrator,  NMFS.  One  Blackburn 
Drive.  Gloucester.  MA  01930.  Please 
mark  the  outside  of  the  envelope 
"Conunents  on  the  Recreational  Fishing 
Measures  for  Summer  Flounder." 
FOR  FUfmCR  MFORMATKM  COMTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst.  (508)281-9221. 
SUPPLBIBfTARY  MFOMUTION: 

The  FMP  was  developed  jointly  by 
the  Mid-Atlantic  Fishery  Management 
Council  (Council)  and  the  Atlantic 
States  Marine  Fisheries  Commission 
(Commission),  in  consultation  with  the 
New  England  and  South  Atlantic 
Fishery  Management  Councils. 
Implementing  regulations  for  the  fishery 
are  found  at  50  CFR  part  648. 

Section  64B.100  outlines  the  process 
for  determining  annual  commercial  and 
recreational  catch  quotas  and  other 
restrictions  for  the  summer  flounder 
fishery.  The  Sununer  Flounder 
Monitoring  Committee  (Committee), 
made  up  of  representatives  from  the 
Commission,  the  Council,  the  New 
England  Fishery  Management  Council, 
and  NMFS.  is  required  to  review,  on  an 
annual  basis,  scientific  and  other 
relevant  information  and  to  recommend 
a  quota  and  other  restrictions  necessary 
to  achieve  a  fishing  mortality  rate  (F)  of 
0.53  in  1993  through  1995.  0.41  in  1996. 
0.30  in  1997,  and  0.23  in  1998  and 
thereafter,  provided  the  allowable  levels 
of  fishing  in  1996  and  1997  may  not 
exceed  18.516  million  lb  (8.4  niillion 
kg),  unless  such  levels  have  an 
associated  F  of  0.23.  This  schedule  is 
mandated  by  the  FMP  to  prevent 
overfishing  and  to  rebuild  the  siimmer 
flounder  resource. 

The  Committee  reviews  the  following 
information  annually:  (1)  Commercial 
and  recreational  catch  data;  (2)  current 
estimates  of  stock  mortality;  (3)  stock 
status;  (4)  recent  estimates  of 
recruitment;  (5)  virtiial  population 
analysis  (a  method  for  analyzing  fish 
stock  abundance);  (6)  levels  of 
regulatory  noncompliance  by  fishermen 
or  individual  states;  (7)  impact  on  fish 
size  and  net  mesh  regulations;  (8) 
impact  of  gear,  other  than  otter  trawls, 
on  the  mortality  of  summer  flounder, 


and  (9)  other  relevant  information. 
Pursuant  to  §  648.100,  after  this  review, 
the  Conunittee  recommends  to  the 
Council  and  Commission  management 
measures  to  ensure  achievement  of  the 
appropriate  fishing  mortality  rate.  The 
Council  and  Coounission,  in  tiun,  make 
a  recommendation  to  the  Regional 
Administrator. 

Final  specifications  for  the  1997 
summer  flounder  fishery  were 
published  on  March  7.  1997  (62  FR 
10473),  including  a  coastwide 
recreational  harvest  limit  of  7,407,532  lb 
(3.36  million  kg).  The  recreational 
season,  possession  limit,  and  minimum 
size  for  1997  were  not  established  as 
part  of  the  final  specifications  because 
recreational  catch  data  for  1996  were 
not  available  for  the  Conunittee's  use  in 
evaluating  the  effectiveness  of  the  1996 
measures.  Shortly  after  preliminary 

1996  data  became  available,  the 
Committee  met  to  review  those  data, 
and  to  recommend  measures  for  the 

1997  recreational  fishery  intended  to 
achieve  the  recreational  harvest  limit 
The  Committee  recommended  an 
individual  possession  limit  of  six  fish 
per  person  and  a  15-inch  (35.6-cm) 
minimum  fish  size.  This 
recommendation  was  based  on 
projected  1996  recreational  landings  of 
11.55  million  lb  (5.2  million  kg).  That 
level  is  4.14  million  lb  (1.9  million  kg), 
or  36.2  percent,  over  the  1996 
recreational  harvest  limit  of  7.41  million 
lb  (3.4  million  kg). 

While  reviewing  the  Committee's 
recommendations  in  December  1996, 
the  Coimcil  and  Commission  were 
provided  with  new  information  that 
indicated  projected  recreational 
landings  for  1996  would  be  less  than 
previously  estimated.  The  information 
presented  the  Coiuicil  and  Commission 
indicates  that  projected  recreational 
lanHingR  in  1996  would  be  10.4  million 
lb  (4.7  million  kg),  thus  exceeding  the 
1996  harvest  limit  by  3  million  lb  (1.4 
million  kg),  or  29  percent  Based  on  this 
updated  information,  the  Council  and 
Commission  rejected  the  Committee's 
recommendations.  On  December  17, 
1996,  they  recommended  to  the 
Regional  Administrator  a  possession 
limit  of  10  fish  and  a  14.5-inch  (36.8- 
cm)  minimum  fish  size  for  the  1997 
recreational  summer  flounder  fishery. 
These  measures  are  proposed  by  this 
action. 

Assuming  that  availability  of  sununer 
flounder  and  recreational  effort  will  not 
change  in  1997  relative  to  1996,  the 
Council  and  Commission  acknowledged 
that  the  recreational  fishery  required 
further  constraints  to  prevent  anglers' 
exceeding  the  1997  harvest  limit 
However,  noting  that  recreational 


landings  in  1995  and  1994  were  below 
the  harvest  limit  by  1 2  percent  and  29 
percent,  respectively,  the  Council  and 
Commission  did  not  believe  that  a  29 
percent  reduction  was  necessary  in 
1997. 

In  making  their  recommendation  for 
1997,  the  Council  and  Commission 
reviewed  an  analysis  of  the  effects  of 
various  size  and  possession  limits  on 

1996  summer  flounder  recreational 
landings.  Intercept  data  indicated  that 
the  recreational  sector  was  constrained 
by  the  eight  fish  possession  limit  in 

1996.  Assuming  100  percent  compliance 
and  similar  management  measures  in 

1997,  those  same  measures  would  effect 
a  9.9  percent  reduction  in  UnHingK  in 

1997  versus  1996.  An  increase  to  a  15- 
inch  (38.1-cm)  fish  size  with  the  eight 
fish  possession  limit  would  result  ii)  a 
35.4  percent  reduction.  Increasing  the 
possession  limit  to  10  fish,  would  result 
in  a  9.7  percent  reduction  for  a  14-inch 
(35.6-cm)  fish  size,  and  a  35.3  percent 
reduction  for  a  15-iiich  (38.1-cm)  fish 
size. 

The  Council  and  Commission  noted 
the  variability  of  the  data,  the  feet  that 
participants  were  constrained  by  the 
possession  limit  in  1996,  and  that  an 
increase  in  possession  limit  for  the  same 
fish  size  would  have  had  a  negligible 
effect  on  landings  (a  reduction  of  about 
0.1  percent).  The  Council  and 
Coomiission  felt  the  35  percent 
reductions  associated  with  the  15-inch 
(38.1  cm)  fish  size  were  too  severe,  and 
the  9  percent  reductions  associated  with 
the  14-inch  (35.6-cm)  fish  size  were  not 
adequate.  Therefore,  they  recommended 
a  14.5-inch  (36.8-cm)  fish  size  and  a  10 
fish  possession  limit.  The 
recommendation  effectively  splits  the 
reductions  associated  with  the  two  fish 
sizes,  and  would  result  in 
approximately  a  22.5  percent  reduction 
in  recreational  landings  in  1997. 
Although  the  proposed  possession  limit 
represents  an  increase  in  1997  versus 
1996,  from  8  to  10  fish,  the  data  indicate 
that  participEmts  would  not  have  been 
any  more  constrained  by  a  10  fish 
possession  limit,  versus  an  eight  fish 
limit,  as  shown  above. 

The  necessary  reductions  in  landings 
would  be  reached  by  the  increased  fish 
size.  The  increase  in  possession  limit  is 
proposed  to  ofbet  any  potential 
decreases  in  participation  that  may 
occur  because  of  the  increase  in  the 
minimum  size  limit.  Based  on  1995 
angler  intercept  data,  siunmer  floimder 
was  the  primary  species  sought  in  an 
estimated  5.9  percent  of  the  reported 
trips  in  the  North  Atlantic  region,  and 
27.3  percent  in  the  Mid-Atlantic  region. 
Left-eyed  flounders,  of  which  siunmer 
flounder  is  one  of  several  species,  were 
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the  primary  species  sought  in  an 
estimated  2.4  percent  of  the  reported 
trips  in  the  South  Atlantic  region,  which 
includes  North  Carolina.  Thme  data 
include  trips  by  all  modes  including 
party/charter  and  private/rental  vessels, 
as  well  as  fishing  from  shore  and  man- 
made  structures  (e.g.,  piers).  These  data, 
however,  caimot  predict  the  extent  to 
which  participation  would  be  affected 
by  the  proposed  measures.  Thus,  the 
reductions  are.  dependent  upon  the 
assumption  that  participation  (effort),  as 
well  as  siunmer  flounder  availability, 
will  not  chanse  in  1997. 

The  Council  and  Conunission  believe 
that  this  combination  of  limits,  the 
14.5— inch  (36.8— cm)  minimum  fish  size, 
which  is  an  increase  from  the  limit  in 
place  in  1996,  and  the  10  fish 
possession  limit,  will  constrain  anglers 
to  the  7,407,532  lb  (3.36  million  kg) 
harvest  limit  in  1997. 


This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Tne  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
such  as  the  charter  boats  and  head  boats 
that  serve  the  recreational  fishery,  as 
follows: 

The  1997  coastwide  recreational  harvest 
limit  is  unchanged  from  1996.  The 
combination  of  management  measures 
(minimum  fish  size  and  possession  limit)  is 
proposed  to  be  revised  to  allow  recreational 
anglers  to  harvest  summer  flounder  at  a  level 
consistent  with  the  1997  coastwide 
recreational  harvest  limit  Revisions  are 
proposed  because  projections  indicate  that 
1996  recreational  landings  exceeded  the 
harvest  limit  by  29  percent.  Assuming  that 
the  availability  of  summer  flounder  and 
recreational  effort  do  not  change  in  1997 
relative  to  1996,  further  constraints  would  be 
required  to  prevent  anglers  from  exceeding 
the  1997  harvest  limit  Noting  the  variability 
in  recreational  landings  (1995  and  1994  were 
below  the  harvest  limit  by  12  percent  and  29 
percent,  respectively),  however,  the  Council 
and  Conunission  do  not  believe  that  a  29- 
percent  reduction  in  the  1997  harvest  limit 
is  necessary.  Data  indicate  that,  if  the  same 
measures  were  in  place  for  1997  as  were  in 
pl»:8  for  1996,  a  9.9-peTcent  reduction  in 
landings  would  be  realized,  i»««nming  loo- 
percent  compliance. 

An  increase  to  a  15-inch  (38.1-cm)  fish 
size,  with  the  same  possession  limit,  would 
result  in  a  35.4-percent  reduction.  An 
increase  in  the  {>ossession  limit  to  10  Bsh, 
with  a  14— inch  (35.&-cm)  Tninimiim  6ah  size, 
would  result  in  a  9.7-percent  reduction  in 
landings  and,  with  a  15-inch  (38.1-cm) 


minimirm  fish  size,  would  result  in  a  35.S- 
percent  reduction  in  l«nrfiiig«  The  Council 
and  Commission  further  noted  the  variability 
of  the  data,  the  fact  that  participants  were 
constrained  by  the  possession  limit  in  1996, 
and  that  an  iiuTease  in  possession  limit  Cor 
the  same  fish  size  would  have  had  a 
negligible  effoct  on  landings  (a  reduction  of 
about  0.1  percent).  They  felt  the  35-percant 
reductions  associated  with  the  15-inch 
(38.1-cm)  fish  size  were  too  severe,  and  the 
9-  percent  reductions  associated  with  the 
14-inch  (35.6-cm)  fish  size  were  not 
adequate.  They  reconmiended  a  14.5-inch 
(36.8-cm)  minimum  gsh  size  and  a  10  fish 
possession  limit  The  recommendation 
efiiBctively  splits  the  reductions  associated 
with  the  two  fish  sizes,  and  would  result  in 
approximately  a  22.5-percent  reduction  in 
1997  recreational  landings  over  the  1996 
landings.  The  intent  of  this  reduction  is  to 
bring  landings  in  line  with  the  1997  harvest 
limit  which,  as  noted  above,  is  unchanged 
from  1996.  Although  the  proposed 
possession  limit  represents  an  increase  in 
1997  versus  1996,  from  8  to  10  fish,  the  data 
indicate  that  participants  would  not  have 
been  any  more  constrained  by  a  10-fish 
possession  limit,  versus  an  8-fish  limit 
Thus,  the  necessary  reductions  in  UnHing« 
would  be  reached  by  the  increased  fish  size. 
The  increase  in  possession  limit  is  proposed 
to  ofEiet  any  potential  decrease  in 
participation  that  may  harm  the  charter/party 
boat  and  rental  sectors  of  the  industry. 

There  are  an  estimated  442  vessels 
permitted  to  fish  as  charter/party  vessels  in 
the  summer  flounder  fishery  in  the  KK7-,  all 
of  which  would  readily  qtudify  as  small 
entities  (having  ■nmml  receipts  of  less  than 
$2  million).  Based  on  1995  angler  intercept 
data,  summer  flounder  were  t^  primary 
species  sought  in  5.9  percent  of  dte  reported 
trips  in  the  North  Atlantic  region  and  27.3 
percent  in  the  Mid-Atlantic  region.  Left-eyed 
flounders,  of  which  siunmer  flounder  is  one 
of  several  species,  were  the  primary  species 
sought  in  an  estimated  2.4  percent  of  the 
reported  trips  in  the  South  Atlantic  region, 
which  includes  North  Carolina.  These  data 
include  trips  by  all  modes,  including  party/ 
charter  and  private/rental  vessels,  as  wall  as 
finhing  from  shore  and  man-made  structures 
(e.g.,  piers).  These  data,  however,  cannot 
predict  the  extent  to  which  participatioc 
would  be  affected  by  the  proposed  measures. 
Thus,  the  reductions  are  dependent  upon  the 
assumption  that  participation  (eSbrt),  as  well 
as  sumnm  flounder  availabiUty,  «rill  not 
change  in  1997. 

It  is  not  known  by  how  much  the  increase 
in  minimiifn  fish  size  wlU  afibct  compliance 
costs.  That  is,  t>*?  available  data  do  not 
indicate  how  often  the  total  amount  retained 
would  be  less  on  a  trip  with  a  14.5-inch 
(36.8-cm)  minimum  size  compared  to  a  14- 
inch  (35.6-cm)  minimum  size.  In  1995, 
approximately  26  percent  of  the  siunmer 
flounder  landed  were  14  inches  (35.6  cm) — 
denoting  a  range  of  between  14.0  (35.6  cm) 
and  14.9  inches  (37.8  cm).  The  data  are 
available  as  whole-inch  increments,  requiring 
extrapolation  to  determine  impacts  of  half- 
inch  changes.  Since  the  increase  in 
possession  limit  is  expected  to  mitigate  a 
potential  discouragement  of  participation,  it 


is  expected  that  no  vessels  will  i 
operations  for  lack  of  participation  because  of 
this  action.  Likewise,  since,  on  average, 
approximately  12  percent  of  the  reported 
trips  declare  summer  flounder  as  the  primary 
species  sought  coastwide,  ex-vessel  revenues 
are  not  expected  to  increase  or  decrease  by 
5  percent  or  more  far  20  percent  cft  more  of 
these  participants  in  the  recreational  fishery. 
This  presumption  is  supported  by  the  feet 
that  the  1997  coastwide  recreational  harvest 
limit  is  unchanged  from  the  1996  limit  That 
harvest  limit  is  part  of  the  total  annual 
specifications  package  for  the  siunmer 
flounder  fishery  and  was  already  certified  to 
have  no  significant  impact  on  a  substantial 
number  of  small  entities.  As  a  result,  an 
initial  regulatoiy  fiasdlnlity  analysis  was  not 
prepared. 


List  of  Subfeds  ia  50  CFl  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  2, 1907. 
SoUaDdA.: 


Asastant  Admiistzatorfor  FiMheriet,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— RSHERIES  OF  THE 
NORTHEASTERN  UNTTEO  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Aothority:  16  U.S.C  1801  et  teq. 

2.  In  §  648.103,  paragraph  (b)  is 
revised  to  read  as  follows: 


{64A.103    MMmumfiah 


(b)  The  minimum  size  for  simuner 
flounder  is  14.5  inches  (36.8  cm)  TL  for 
all  vessels  that  do  not  qualify  for  a 
moratoriiun  permit,  or  for  party  and 
charter  boats  holding  moratorium 
permits,  but  fishing  with  passengers  for 
hire  or  carrjing  more  than  three  crew 
members,  if  a  charter  boat,  or  more  than 
five  crew  members,  if  a  party  boat 

•  •        •        •        • 

3.  In  §  648.105,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§648.106    Pneseialon  resWcUons. 

(a)  No  person  shall  possess  more  than  - 
10  summer  flounder  in,  or  harvested 
from,  the  EEZ  unless  that  person  is  the 
owner  or  operator  of  a  fishing  vessel 
issued  a  summer  flounder  moratorium 
permit  or  is  issued  a  summer  flounder 
dealer  permit  *  *  * 

•  •        •        •        • 

[FR  Doc  97-8859  Filed  4-7-97;  8:45  am] 
■aXMQCOK  3Bie-a-F 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martieting  Service 
[Dochat  Na  FV97-032-1  NC] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

A08ICY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 


In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  th&  Agricxiltural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  of  a 
cuirently-approved  information 
collection  for  olives  grown  in  California, 
Marketing  Order  932  (7  CFR  932). 

tiATES:  Comments  on  this  notice  must  be 
received  by  Jime  9, 1997  to  be  assured 
of  consideration. 

AIXXnONAL  afftMMATXM  OR  COMMENTS: 
Contact  Terry  Vawter,  Marketing 
Specialist,  California  Marketing  Field 
OiEBce,  Fruit  and  Vegetable  Division, 
Agricultiiral  Marketing  Service,  U.S. 
Department  of  Agriculture,  2202 
Monterey  Street,  Suite  102B,  Fresno,  CA 
93721,  Tel:  (209)  487-5901,  Fax:  (209) 
487-5906. 

SUPPLBIENTARY  MFORMATKM: 

Title:  Olives  Grown  in  California, 
Marketing  Order  No.  932. 

OMB  Number:  0581-0142. 

Expiration  Date  of  Approval: 
September  30,  1997. 

Type  of  Request:  Intent  to  extend  and 
revise  a  oinently-approved  information 
collection. 

Abstract:  Marketing  order  programs 
provide  an  opportimity  for  producers  of 
fresh  fruits,  vegetables,  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 


individually.  Order  regulations  help 
ensure  adequate  supplies  of  good 
quality  product  and  adequate  returns  to 
producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AMAA),  as  amended  (7  U.S.C.  601- 
674),  marketing  order  programs  are 
established  if  favored  by  producers  in 
referenda.  The  handling  of  the 
commodity  is  regulated.  The  Secretary 
of  Agricultxire  is  authorized  to  oversee 
order  operations  and  issue  regiilations 
reconmiended  by  a  committee  of 
representatives  from  each  conunodity 
industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMAA.  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
administer  the  California  olive 
marketins  order  program. 

The  California  olive  marketing  order, 
which  has  been  operating  since  1965, 
authorizes  the  issuance  of  grade  and 
size  standards,  and  inspection 
requirements.  The  order  also  has 
authority  for  research  and  development 
projects,  including  paid  advertising. 
Pursuant  to  section  608(e)(1)  of  the 
AMAA,  import  grade  and  condition 
requirements  are  implemented  on  olives 
imported  into  the  United  States. 

The  order  and  its  rules  and 
regulations  authorize  the  California 
Olive  Committee  (committee),  the 
agency  responsible  for  local 
administration  of  the  order,  to  require 
handlers  and  producers  to  submit 
certain  information.  Much  of  this 
information  is  compiled  in  aggregate 
and  provided  to  the  industry  to  assist  in 
marketing  decisions. 

The  committee  has  developed  forms 
as  a  means  for  persons  to  file  required 
information  with  the  committee  relating 
to  olives  supplies,  shipments, 
dispositions,  and  other  information 
necessary  to  effectively  carry  out  the 
purpose  of  the  Act  and  the  order. 
California  olives  are  shipped  year-round 
and  these  forms  are  used  accordingly.  A 
USDA  form  is  used  to  allow  growers  to 
vote  on  amendments  to  or  continuance 
of  the  order. 

Olive  producers  who  are  nominated 
by  their  peers  to  serve  as  representatives 
on  the  committee  must  file  nomination 
forms  with  the  Secretary.  Handler 
representatives  must  also  file 
nomination  forms  with  the  Secretary. 

Since  the  previous  submission,  there 
has  been  a  decrease  in  the  number  of 


handlers;  and,  therefore,  the  number  of 
recordkeepers.  In  addition,  all  current 
handlers  have  representatives  on  the 
committee.  Handlers  are  also  required  to 
file  forms  relating  to  the  receipt,  storage, 
use,  disposition,  inventory,  and 
shipments  of  olives. 

Formal  rulemaking  amendments  to 
the  order  must  be  approved  in  referenda 
conducted  by  the  Secretary.  Also,  the 
Secretary  may  conduct  a  continuance 
referendum  to  determine  industry 
support  for  continuation  of  the  order. 
Handlers  are  asked  to  sign  an  agreement 
to  indicate  their  willingness  to  abide  by 
the  provisions  of  the  order  whenever  the 
order  is  amended.  These  forms  are 
included  in  this  request. 

These  forms  require  the  minimum 
information  necessary  to  effectively 
carry  out  the  requirements  of  the  order, 
and  their  iise  is  necessary  to  fulfill  the 
intent  of  the  AMAA  as  expressed  in  the 
order,  and  the  rules  and  regulations 
issued  under  the  order. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS,  Fruit  and 
Vegetable  Division  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  conmiittee.  Authorized 
conmiittee  employees  and  the  industry 
are  the  primary  users  of  the  information 
and  AMS  is  the  secondary  user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .28  hours  per 
response. 

Respondents:  California  olive 
producers  and  handlers. 

Estimated  Number  of  Respondents: 
692. 

Estimated  Number  of  Responses  per 
Respondent:  19.82. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,881  hours. 

Comments:  Comments  are  invited  on: 

(1)  Whether  the  proposed  collection  of 
the  information  is  necessary  for  the 
proper  performance  of  the  fimctions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acciiracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
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automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  should  reference  OMB  No. 
0581-0142  and  California  Olive 
Marketing  Order  No.  932,  and  be  sent  to 
the  USDA  in  care  of  Terry  Vawter, 
Marketing  Specialist,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  2202  Monterey  Street,  Suite 
102B,  Fresno,  CA  93721.  All  comments 
received  will  be  available  for  public 
inspection  diuing  regular  business 
hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  April  1. 1997. 
Robert  C  Kemejr, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc  97-6903  Filed  4-7-97;  8:45  am] 
MUMQ  OOOC  3410-a2-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Na  l.fr-07-006] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultiual  Marketing  Service, 

USDA. 

ACnON:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Sorvice's  (AMS)  intention  to  request  an 
extension  of  and  revision  to  the 
currently  approved  collections  of 
information  for  7  CFR  Part  54 — Meats. 
Prepared  Meats,  and  Meat  Products 
(Grading,  Certification,  and  Standards), 
which  includes  Form  LS-313, 
"Application  for  Grading  or 
Certification  Service"  and  Form  LS-315, 
"Application  for  Commitment  Grading 
or  Certification  Service." 
DATES:  Comments  on  this  notice  must  be 
received  by  Jime  9, 1997.  to  be  assured 
consideration. 

ADOnXMAL  MFORMATION  OR  COMMENTS: 
Contact  Terry  L.  Lutz.  Assistant  to  the 
Chief,  Meat  Grading  and  Certification 
Branch,  Livestock  and  Seed  Division. 
AMS,  USDA.  STOP  0248,  Room  2628- 
S.  P.O.  BOX  96456.  Washington.  DC 
20090-6456.  Telephone  (202)  720-1114. 
or  FAX  (202)  69(All9. 


SUPPI.EMENTARY  INFORMATION: 

Title:  7  CFR  Part  54— Meats.  Prepared 
Meats,  and  Meat  Products  (Grading, 
Certification,  and  Standards). 

OMB  Number:  0581-0124. 

Expiration  Date  of  Approval: 
September  30, 1997. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
collections  of  information. 

Abstract:  The  application  for  meat 
grading  and  certification  services 
requests  Department  of  Agriculture 
employees  to  pwrform  such  services  in 
the  requesting  establishment.  The 
information  contained  on  the 
applications  constitutes  an  agreement 
between  USDA  and  the  requesting 
establishment. 

The  Agricultural  Marketing  Act  of 
1946,  as  amended,  authorizes  the 
Secretary  of  ^^cult\ue  to  provide 
voluntary  Federal  meat  grading  and 
certification  services  that  facilitate  the 
marketing  of  meat  and  meat  products. 
The  Meat  Grading  and  Certification 
(MGC)  Branch  provides  these  services 
pursuant  to  7  CFR  Part  54— Meats, 
Prepared  Meats,  and  Meat  Products 
(Grading,  Certification,  and  Standards). 

Due  to  the  voluntary  nature  of  grading 
and  certificaticm  services,  7  CFR  Part  54 
contains  provisions  for  the  collection  of 
fees  bom  users  of  MGC  Branch  services 
that  as  nearly  as  possible  are  equal  to 
the  cost  of  providing  the  requested 
services.  Applicants  (individual  or 
businesses  with  financial  interest  in  the 
product)  may  request  MGC  Branch 
services  through  either  submission  of 
Form  LS-313  or  Form  LS-315. 

Congress  did  not  specifically 
authorize  this  collections  of 
information,  but  as  a  user-fee  branch, 
completion  and  submission  of  Form  LS- 
313  or  Form  LS-315  serves  as  an 
agreement  by  the  requester  to  pay  for 
services  provided. 

Estimate  of  Burden:  Public  reporting 
biutlen  for  this  collection  of  information 
is  estimated  to  average  .0208  hours  per 
response. 

Respondents:  Livestock  and  meat 
industry  or  other  for-profit  businesses. 

Estimated  Number  of  Respondents: 
1,154. 

Estimated  Number  of  Responses  per 
Respondent:  21.028. 

Estimated  Total  Aimual  Burden  on 
Respondents:  504  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  acctiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infrxmation 


including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  ot 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Terry  L  Lutz,  Assistant  to  the  Chief, 
Meat  Grading  and  Certification  Branch. 
Livestock  and  Seed  Division,  AMS, 
USDA.  STOP  0248.  Room  2628-S.  P.O. 
BOX  96456.  Washington,  DC  20090- 
6456. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  April  2, 1997. 
Bany  L.  Carpsaler, 

Director,  Livestock  and  Seed  Division. 
(PR  Doc.  97-8923  Filed  4-7-97;  8:45  am] 
at IttO  COM  MIS-OS-M 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Nutrition  Program  for  the  Eiderty; 
Initial  Level  of  Assistance  From 
October  1, 1996  to  SeplsmtMr  30. 1997 

AQENCV:  Food  and  Consvimer  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  level  of  per-meal  assistance  for 
the  Nutrition  Program  for  the  Elderly 
(NPE)  for  Fiscal  Year  1997.  The  Fiscal 
Year  1997  initial  level  of  assistance  is 
set  at  $.5857  for  each  eligible  meal  in 
accordance  with  section  311(a)(4)  of  the 
Older  Americans  Act  of  1965,  as 
amended  by  section  310  of  the  Older 
Americans  Act  Amendments  of  1992 
and  preempted  by  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1996.  This  is  a 
sli^t  reduction  from  the  Fiscal  Year 
1996  level  of  $.5864.  The  appropriatirai 
for  the  program  was  decreased  from 
$150  million  in  Fiscal  Year  1996  to  $140 
million  in-Fiscal  Year  1997. 
EFFECTIVE  DATE:  October  1,  1996. 
FOR  FURTHER  MFORMA-nON  CONTACT: 
Ellen  Henigan,  Chief,  Schools  and 
Institutions  Branch,  Food  Distribution 
Division,  Food  and  Consimier  Service, 
U.S.  Department  of  Agriculture,  3101 
Park  Goiter  Drive,  Alexandria,  Virginia 
22302-1594  or  telephcme  (703)  305- 
2644. 
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SUPPLEMENTARY  MFORMATION: 

Executive  Order  12866 

This  actioD  is  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Exacotive  Onfer  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Nos.  10.550  and  10.570  and  is  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  and  final  rule- related 
notices  published  at  46  FR  29114,  June 
24. 1983  and  49  FR  22676.  May  31. 
1984.) 

Paperwork  Reduction  Act  of  1085  and 
Ragolatory  Flexibility  Act 

This  notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Management  and 
Budget  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3507).  This  action  is  not  a  rule 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612)  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

LagialatiTe  Background 

Section  310  of  Public  Law  (Pub.  L.) 
102-375,  the  Older  Americans  Act 
Amendments  of  1992.  amended  section 
311(a)(4)  of  the  Older  Americans  Act  of 
1965.  42  U.S.C  3030a(a)(4).  to  require 
the  Secretary  of  Agriculture  to  maintain 
an  aimually  programmed  level  of 
assistance  equal  to  the  greater  of:  (1)  The 
current  appropriation  divided  by  the 
number  of  meals  served  in  the 
preceding  fiscal  year;  or  (2)  61  cents  per 
meal  adjusted  annually  beginning  with 
Fiscal  Year  1993  to  reflect  changes  in 
the  Consumer  Price  Index.  Section 
311(c)(2)  of  the  Older  Americans  Act  (42 
U.S.C.  3030a(c)(2))  was  amended  to 
provide  that  the  final  reimbursement 
claims  must  be  adjusted  so  as  to  utilize 
the  entire  program  appropriation  for  the 
fiscal  year  for  per-meal  support. 
However,  the  Agricultiue,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  of  1996  (Pub.  L. 
104-37)  imposed,  for  Fiscal  Year  1996 
and  succeeding  years,  the  same  NPE  rate 
management  requirements  as  applied  to 
Fiscal  Year  1994.  That  is.  Title  IV. 
Domestic  Food  Programs,  of  the 
Appropriations  Act  provides  that "... 
hereafter  notwithstanding  any  other 
provision  of  law,  for  meals  provided 
pursuant  to  the  Older  Americans  Act  of 
1965,  a  minriiniiin  rate  of  reimbursement 
to  States  will  be  established  by  the 
Secratary,  subject  to  reduction  if 


obligations  would  exceed  the  amount  of 
available  funds,  with  any  unobligated 
funds  to  remain  available  only  for 
obligation  in  the  fiscal  year  beginning 
October  1,1996." 

Notwithstanding  the  initial  rates 
established  by  the  Older  Americans  Act, 
the  Department  is  required  to  comply 
with  the  spending  clause  of  the  U.S. 
Constitution  and  31  U.S.C.  1341(a)(1)(A) 
(known  as  the  Antideficlency  Act), 
which  prohibit  the  obligation  or 
expenditure  of  funds  in  excess  of  the 
available  appropriation.  Thus  the 
Department  is  required  to  establish  (and 
if  necessary,  adjust)  rates  in  such  a 
manner  as  to  not  exceed  the  program 
appropriation. 

Fiscal  Year  1996  Level  of  Assistance 

Based  on  its  projection  of  the  number 
of  meals  to  be  claimed  diuing  the  fiscal 
year,  and  in  light  of  constitutional  and 
statutory  prohibitions  on  obligating  or 
spending  funds  iii  excess  of  the 
available  appropriation,  the  Department 
announced  an  initial  per-meal 
reimbursement  rate  of  $.5864  for  Fiscal 
Year  1996,  the  highest  rate  which  it 
beUeved  could  be  sustained  throughout 
the  fiscal  year.  This  initial  level  of  per- 
meal  assistance  was  announced  in  the 
March  18.  1996  Federal  Register  (61  FR 
10983). 

The  Department's  meal  service 
projection  for  Fiscal  Year  1996  assumed 
a  slightly  higher  rate  of  growth  than 
occurred  in  the  preceding  fiscal  year. 
This  initial  per-meal  support  level  of 
$.5864  was  stistained  throughout  Fiscal 
Year  1996,  and  thus  no  adjustment  was 
necessary  to  keep  expenditures  within 
the  limit  of  the  $150  million  NfPE 
appropriation  established  by  Pub.  L. 
104-37.  Funds  in  the  amount  of  $5.5 
million  were  not  paid  out  for  Fiscal 
Year  1996  and  will,  in  accordance  with 
the  legislative  mandate  in  Pub.  L.  104- 
37,  be  carried  over  into  Fiscal  Year  1997 
and  expended  in  per-meal 
reimbursement  for  that  year. 

Fiscal  Year  1997  Initial  Level  of 
Assistance 

It  is  the  Department's  goal  to  establish 
the  highest  rate  that  can  be  sustained 
throughout  the  fiscal  year  so  as  to 
maximize  the  flow  of  program  funds  to 
States  during  the  fiscal  year.  However, 
the  De{>artment  wants  also  to  minimize 
the  possibility  of  a  rate  reduction  and 
the  hardship  it  causes  to  program 
operators.  In  order  to  guard  against  the 
need  for  a  reduction,  the  E)epartment, 
once  again,  has  projected  a  slightly 
higher  rate  of  growth  in  meal  service 
than  occurred  in  the  preceding  fiscal 
year.  Based  on  its  projections,  the 
Department  announces  an  initial  per- 


meal  support  level  of  $.5857,  which  will 
not  be  increased,  and  which  will  be 
decreased  only  if  necessary  to  keep 
expenditures  within  the  limit  of  the 
$140  million  NPE  Fiscal  Year  1997 
appropriation  established  by  Pub.  L. 
104-180  and  the  $5.5  million  available 
from  Fiscal'  Year  1996.  Any  of  these 
funds  not  paid  out  for  Fiscal  Year  1997 
reimbursement  will,  in  accordance  with 
Pub.  L.  104-180,  remain  available 
through  Fiscal  Year  1998.  In  the 
unlikely  event  that  the  rate  needs  to  be 
decreased.  States  will  be  notified 
directiy. 

Dated:  March  27, 1997. 
Wiiliam  E.  Ludwig. 

Administrator.  Food  and  Consumer  Service. 
[FR  Doc.  97-6913  Filed  4-7-97;  8:45  am] 
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BROADCASTING  BOAFU)  OF 
QOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TME:  April  IS,  1997;  9:00  a.m. 
PtJkCE:  Cohen  Building,  Room  3321,  330 
Independence  Ave.,  SW.,  Washington. 
DC  20547. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBC) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  nonmilitary 
international  broadcasting.  They  will 
address  internal  procedural,  budgetary, 
and  personnel  issues,  as  well  as 
sensitive  foreign  policy  issues  relating 
to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  premature  disclosiue  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C  552b.(c)(9)(B)). 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
issues  of  the  BBC  or  the  International 
Broadcasting  Bureau.  (5  U.S.C  552b.(c) 
(2)  and  (6)). 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Persons  interested  in  obtaining  more 
information  should  contact  Brenda 
Thomas  at  (202)  401-3736. 

Dated:  April  4, 1997. 
Dmrid  W.  Borka. 
Qtairman. 

[FR  Doc.  97-9105  Filed  4-4-«7;  2:14  pm] 
■UJNQ  COOf  tasi-si-M    * 
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DEPARTMENT  OF  COMMERCE 

International  Trade  AdminiatratkHi 
[A-122-001] 

Braes  Sheet  and  Strip  From  Canada; 
nnal  neeulte  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  December  6. 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
restilts  of  its  administrative  review  of 
the  antidiunping  duty  order  on  brass 
sheet  and  strip  (BSS)  from  Canada  (61 
FR  64666).  This  review  covers  exports 
of  this  merchandise  to  the  United  States 
by  one  manufacturm/exporter, 
Wolverine  Tube  (Canada)  Inc. 
(Wolverine),  dtuing  the  period  January 
1, 1995  through  December  31, 1995.  The 
review  indicates  the  existence  of  no 
dumping  margins. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  our  results  from  those 
published  in  the  preliminary  results. 
EFFECTIVE  DATE:  April  8, 1997. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Maureen  McPhillips  or  Linda  Ludwig, 
Office  of  AD/CVD  Enforcement,  Group 
m,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington.  D.C  20230;  telephone: 
(202)  482-3019  or  482-3833, 
respectively. 

SUPPLEMBITARY  MFORMATKM: 

Applicable  Statute  and  Regnlatioii* 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  refiarences 
to  the  provisions  effective  January  1, 
1995,  the  efibctive  data  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  current  regulations,  as 
amended  by  the  interim  regulations 
published  in  the  Federal  Register  on 
May  11,  1995  (60  FR  25130). 

Scope  of  tbe  Eeriew 

Imports  covered  by  this  review  are 
shipments  of  BSS.  otiier  than  leaded 
and  tin  BSS.  The  chemical  composition 


of  the  covered  products  is  currentiy 
defined  in  the  Copper  Development 
Association's  (C.D.A.)  200  series  or  the 
Unified  Numbering  System  (U.N.S.) 
C2000.  Products  whose  chemical 
composition  is  defined  by  other  C.D.A. 
or  U.N.S.  series  are  not  covered  by  this 
order. 

The  physical  dimensions  of  the 
products  covered  by  this  review  are  BSS 
of  solid  rectangular  cross  section  over 
0.006  inches  (0.15  millimetffl«)  through 
0.188  inches  (4.8  millimetras)  in 
finished  thickness  or  gauge,  regardless 
of  width.  Coil,  wound-on-reels  (traverse 
wound],  and  cut-to-length  products  are 
included.  These  products  are  currentiy 
classifiable  imder  Harmonized  Tariff 
Schedule  (HTS)  subheadings  7409.21.00 
and  7409.29.00.  Althou^  the  HTS 
subheadings  are  provided  fm 
convenience  and  for  Customs  Service 
(Customs)  piuposes,  the  written 
description  of  the  scope  of  this  order 
remains  dispositive. 

Pursuant  to  the  final  affirmative 
determination  of  circumvention  of  the 
antidumping  duty  order,  we  determined 
that  brass  plate  used  in  the  production 
of  BSS  falls  within  the  scope  of  the 
antidumping  duty  order  on  BSS  from 
Canada.  See  Brass  Sheet  and  Strip  from 
Canada:  Final  Affirmative 
Determination  of  Circumvention  of 
Antidumping  Duty  Order.  58  FR  33610 
Oune  18. 1993). 

The  review  covers  one  manufacturer/ 
exporter.  Wolverine,  and  the  period 
January  1. 1995  through  December  31, 
1995. 

Anatym  ofConunents  Received 

On  January  6. 1997.  we  received  a 
case  brief  from  the  petitioners,  Hussey 
Cop{>er,  Ltd.,  the  Miller  Company,  Olin 
Corporation — Brass  Group.  Outolnunpu 
American  Brass,  Revere  Copper 
Products.  Inc..  International  Association 
of  Machinists  and  Aerospace  Workers. 
International  Union,  Allied  Industrial 
Workers  of  America  (AFL-OO). 
Mechanics  Educational  Society  of 
America  (Local  56).  and  the  United 
Steelworkers  of  America  (AFL-CIO/ 
CLC).  We  received  a  rebuttal  brief  from 
the  respondent.  Wolverine,  on  January 
13. 1997. 

Comment  1:  The  petitioners  challenge 
Wolverine's  assertion  that  it  sold  its 
merchandise  at  three  distinct  levels  of 
trade  in  its  home  market  during  the 
period  of  review  (PCHl).  According  to 
the  petitioners,  the  bet  that  Wolverine 
only  provided  information  on  selling 
(supporting)  functions  to  two  customer 
groups  reflects  the  lack  of  evidence  to 
distinguish  general  jobber  distributors 
from  processing  distributors.  The 
petitioners  also  contend  that  Wolverine 


failed  to  provide  evidence  to 
substantiate  its  assertion  that 
sufficientiy  dissimilar  selling  functions 
were  performed  by  the  two  remaining 
customer  categories,  distributors  vs. 
OEMs.  The  petitioners  maintain  that 
Wolverine's  own  data  show  that  OEMs 
and  distributors  piuxihased  comparable 
quantities  of  reroll  and  non-reroU 
materials.  Thus,  acc(»ding  to  the 
petitioners,  there  is  no  distinction  in  the 
level  of  trade  based  on  the  types  of 
products  purchased  by  Wolverine's . 
customers. 

In  response  to  Wolverine's  claim  that 
OEM  customers  purchase  cut-to-length 
material  which  requires  a  distinct 
parkflging  from  coils  because  of  its 
rectangular  shape,  the  petitioners  argue 
that  the  t3rpe  of  packing  used  is  based 
oa  the  form  of  the  matotial.  not  the 
ctistomer  category.  In  addition,  the 
petitionns  point  out  that  althcmgh 
Wolverine  packs  the  subject 
merchandise  for  the  U.S.  and  home 
maricet  in  four  forms,  it  reported  one 
packing  cost  by  dividing  total  packing 
costs  by  the  number  of  pounds  shipped. 
The  p^tioners  conclude  that  if 
Wolverine  did  not  make  a  distinction 
among  the  forms  when  it  reported  its 
per-unit  packing  costs,  the  Department 
should  not  use  difEaiences  in  packing  as 
the  basis  for  HJKtingiiiahing  levels  of 
trade. 

The  petitioners  maintain  that  the 
information  submitted  by  Wolverine 
does  not  show  that  it  provided  different 
technical  services  and  product  support 
for  different  level  of  customers.  In  fact, 
the  petitioners  point  out  that  Wolverine, 
in  its  initial  response  to  the 
Department's  questionnaire,  stated  that 
it  incurred  no  turhniral  service 
expenses  on  its  sales  of  the  subject 
mrachandise.  Wolverine's  assertion,  in 
its  supplemental  questionnaire 
response,  that  it  provides  a  higher  level 
of  product  support  to  its  OEM 
customers  is  not  supported  by  evidence 
on  the  record  in  the  petitioners'  view. 
They  point  out  that  Wolverine's  home 
market  sales  listing  shows  that  both 
cxistomer  categories  purchase  products 
with  identical  physical  characteristics 
and  that  the  quantities  purchased  by 
Wolverine's  OEM  customers  were 
comparable  to^  and  sometimes  greater 
than,  those  purchased  by  distributors. 

As  for  Wolverine's  contention  that  as 
one  (rf  the  two  remaining  producers  of 
brass  sheet  and  strip  in  Canada,  it  is  an 
established  custom  producer  with  an 
established  client  base,  petitioners  state 
that  logically  these  established 
ctistomers  should  not  require  technical/ 
product  support  from  Wolverine. 

The  petitioners  state  that  Wolverine's 
claim  Uiat  it  provided  a  significantly 
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greater  level  of  freight  and  delivery 
services  to  its  OEM  oistomers  than  to  its 
distributor  customers  is  not  supported 
by  Wolverine's  reported  inland  freight 
expenses,  which  did  not  reflect  a  cost 
dirference  based  on  the  customer 
category.  In  petitioners'  view,  the 
selection  of  different  terms  of  delivery 
by  the  tMro  customer  categories  is 
meaningless.  Moreover,  the  feet  that 
Wolverine  is  reimbursed  by  the 
customer  for  one  shipment  method  and 
not  another  is  irrelevant  because, 
according  to  petitioners.  Wolverine 
would  simply  pass  on  its  freight 
esraense  in  the  form  of  higher  prices. 

Contrary  to  Wolverine's  contention 
that  it  devotes  more  administrative 
resources  (i.e.,  for  trafBc,  sales,  and 
accoimting  work)  to  its  OEM  customers, 
the  petitioners  assert  that  this  is  due  to 
the  volume  of  sales  to  that  group  and 
not  the  customized  nature  of  the 
products  sold  to  OEMs. 

fai  response  to  Wolverine's  argimient 
that  during  the  POR  all  of  its  ret\im/ 
credits  were  to  OEM  customers,  the 
petitioners  contend  that  Wolverine 
would  follow  the  same  return  policy 
with  distributors,  and,  therefore 
Wolverine's  warranty  policy  is  the  same 
remrdless  of  the  customer  category. 

The  petitiono^  state  that  Wolverine 
failed  to  difiisrentiate  the  selling 
function  it  performed  for  its  OEM  and 
distributor  customers,  providing 
identical  or  similar  services  to  its 
alleged  two  customer  levels.  The 
petitioners  state  that  in  Dynamic 
Random  Access  Memory 
Semiconductors  of  One  Megabit  or 
Above  from  the  RepubUc  of  Korea: 
Preliminary  Resulcs  of  Antidumping 
Administrative  Review,  61  FR  36029. 
36031,  36032  (July  9, 1996)  the 
Department  identified  one  level  of  trade 
in  the  respondent's  home  market 
because  the  respondents'  direct  sales  to 
its  home  market  customers,  whether 
made  to  OEMs  or  to  distributors, 
included  the  same  functions.  Therefore, 
the  petitioners  conclude,  the 
Etepartment  must  deny  Wolverine's 
claimed  level-of-trade  adjustment 

Wolverine  counters  that  in  its 
response  to  the  Department's 
supplemental  questionnaire,  it  provided 
substantial  and  detailed  information 
that  distinguished  between  sales  made 
to  customers  in  two  distinct  levels  of 
trade,  (i.e.,  original  equipment 
manxifacturers  (OEMs)  and  distributors). 
The  petitioners'  arguments,  according  to 
Wolverine,  are  based  exclusively  on 
their  own  "analysis"  of  the  Wolverine's 
submitted  data,  and  rely  on  no  other 
information  in  the  record. 

Wolverine  states  that  the  example 
cited  by  the  petitioners  to  support  their 


contention  that  both  OEMs  and 
distributors  buy  products  made  from 
non-reroll  and  reroU  material,  and  thus, 
customer  category  is  irrelevant,  is 
consistent  wim  its  poeiticm  that  the 
OEM  customer  tends  to  purchase  more 
re-rolled  product  compared  to  the 
distributor  customer.  Wolverine 
maintains  that  it  is  not  contending  that 
one  customer  group  never  purchases 
products  from  non-reroll  material  and 
the  other  customer  group  never 
purchases  products  made  from  reroll 
material,  and  vice  versa.  According  to 
Wolverine,  it  has  simply  stated  that 
when  customers  purchase  heavy  gauge 
material,  the  OEM  customer  is  likely  to 
require  a  mora  customized  product, 
while  the  less  demanding  technical 
requirements  of  the  distributor  will 
typically  allow  the  product  to  be 
produced  from  non-reroll  material. 

Wolverine  contends  that  the 
petitioners  have  missed  the  point 
regarding  the  distinctions  in  packing 
and  freight  between  the  two  customer 
groups.  With  respect  to  packing, 
Wolverine  states  that  the  IDepartment 
allows  packing  adjustments  only  for 
costs  directly  attributable  to  the  packing 
operation  (i.e..  materials,  labor,  and 
related  overhead).  According  to 
Wolverine,  the  packing  adjustment  does 
not  take  into  account  other  indirect 
expenses  (e.g..  the  need  to  maintain 
inventories  of  different  packing 
materials,  to  establish  packing  codes  for 
difiierent  packing  types,  to  track  product 
packed  differently  through  the 
production  process,  to  institute  different 
quahty  control  and  inspection 
^andards,  etc.).  Wolverine  concludes 
that  the  fact  that  having  to  manufectiire 
and  sell  product  in  both  cut-to-length 
and  coil  form  requires  Wolverine  to 
provide  other  services  to  its  customers 
in  addition  to  those  accounted  for  in  the 
Department's  packing  cost  adjustment. 

Similarly,  Wolverine  contends  that 
petitioners'  conjecture  that  Wolverine  is 
reimbursed  for  the  freight  costs  that  it 
incurs  on  sales  that  are  sold  on  pre-paid 
and  delivered  terms  is  irrelevant 
because  "[T]he  process  of  establishing 
whether  separate  levels  of  trade  exist  is 
distinct  from  both  the  margin 
calculation  and  the  level  of  trade 
adjustment  (see,  Certain  Pasta  from 
Italy,  Final  Determination  of  Sales  at 
Less-Than-Fair-Value.  61  FR  30326, 
30338  ]une  6, 1996)(Pasta)). 

Wolverine  rejects  the  ]>etitioners' 
argimient  that  Wolverine's  failure  to 
request  a  orcumstance-of-sale  (COS) 
adjustment  for  differences  in  technical 
service  expenses  between  the  U.S.  and 
home  markets  is  evidence  that  the 
additional  product  support  that 
Wolverine  provides  its  OEM  customers 


is  irrelevant  lo  the  Department's  level  of 
trade  analysis.  Wolverine  claims  this  is 
inconsistent  with  the  requirements  of 
the  statute  and  the  Department's  poUcy. 
Wolverine  states  that  in  conducting  its 
LOT  analysis,  the  Department  considers 
the  specific  types  of  sales  functions  and 
services  that  the  producer  provides  to 
its  customers  and  is  not  concerned  with  , 
whether  the  particular  service  or 
function  in  question  is  sufficiently  well- 
defined  to  rise  to  the  level  of  a  COS 
adjustment.  According  to  Wolverine,  the 
Department  generally  considers  travel 
expenses  and  contract  services  as  an 
example  of  a  technical  service  eligible 
for  a  COS  adjustment  and  the  fact  that 
it  did  not  claim  such  expenses  does  not 
compromise  the  Department's  ability  to 
consider  the  higher  level  of  product 
support  that  Wolverine  provides  to  its 
OEM  customers. 

In  regard  to  warranty  expenses. 
Wolverine  points  out  that  the 
petitioners  do  not  dispute  the  fact  that 
all  of  Wolverine's  home  maricet 
warranty  expenses  were  incxirred  on 
sales  to  OEM  customers.  In  addition. 
Wolverine  states  that  petitioners  claim 
that  Wolverine  would  incur  the  same 
warranty  expenses  with  respect  to 
distributors  is  pure  speculation  on  their 
part. 

Wolverine  concludes  that  the 
petitioners  have  failed  to  identify  any 
legitimate  points  that  undermine  the 
integrity  of  the  Department's  level-of- 
trade  analysis  and  urges  the  Department 
to  conduct  the  same  analysis  made  in 
the  Preliminary  Results  of  this  review. 

Department's  Position:  We  agree  with 
the  petitioners.  Section  773(a)(7)(A)  of 
the  Act  directs  the  Department  to  make 
an  adjustment  for  differences  in  level  of 
trade  only  if  the  following  two 
conditions  are  met:  (1)  there  is  a 
difference  in  the  levels  of  trade, 
involving  the  performance  of  different 
selling  activities,  and  (2)  the  difference 
in  level  of  trade  affects  price 
comparabiUty,  as  demonstrated  by  a 
pattern  of  consistent  price  differences 
between  the  sales  at  the  different  levels 
of  trade  in  the  market  in  which  normal 
value  is  determined. 

In  order  to  determine  whether  sales  in 
the  comparison  market  are  at  a  different 
level  of  trade  than  the  export  price  or 
CEP,  we  examine  whether  the 
comparison  sales  were  at  different 
stages  in  the  marketing  process  than  the 
export  price  or  CEP.  We  make  this 
determination  on  the  basis  of  a  review 
of  the  distribution  system  in  the 
comparison  market,  including  selling 
functions,  class  of  customer,  and  the 
level  of  selling  expenses  for  each  type 
of  sale.  Different  stages  of  marketing 
necessarily  involve  differences  in 
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selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difCwence  in  the  level  of  trade. 
Similarly-,  while  customer  categories 
such  as  "distributor"  and  "wholesaler" 
may  be  useful  in  identifying  di£ferent 
levels  of  trade,  they  are  insufficient  in 
themselves  to  establish  that  there  is  a 
difference  in  the  level  of  trade.  See 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Canada; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review.  61  FR 
51891.  51896  (October  4,  1996); 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et  al..  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  62  FR  2081, 
2105  Qanuarv  15, 1997)  (AFBs  VI). 

While  neitner  the  statute  nor  the 
Statement  of  Administrative  Action 
(SAA)  defines  level  of  trade,  the 
structure  of  the  relevant  provision  in  the 
statute  (section  773(a)(7)(A))  uses  the 
tenn  "level  of  trade"  as  a  concept 
distinct  from  selling  activities. 
Specifically,  this  sub-section  allows  for 
a  level-of-trade  adjustment  where  there 
is  a  difference  in  levels  of  trade  and  that 
diffsrence  "involves"  the  performance 
of  different  selling  activities.  The  SAA 
(at  829)  also  ascribes  a  meaning  to  level 
of  trade  that  suggests  that  an  analysis  of 
selling  activities  alone  is  insufficient  to 
establish  the  level  of  trade  by  stating 
that  two  sales  with  some  common 
selling  activities  could  be  at  difiierent 
levels  of  trade,  See.  e.g..  AFBs  VI,  at 
2107. 

Although  the  customer  type  is  an 
important  indicator  in  identifying 
differences  in  levels  of  trade,  the 
existence  of  different  classes  of 
customers  is  not  sufficient  to  establish 
a  difference  in  the  levels  of  trade. 
Accordingly,  we  consider  the  class  of 
customer  as  one  factor,  along  with 
selling  functions  and  the  selling 
expenses  associated  with  these 
functions,  in  determining  the  stage  of 
mariceting.  i.e.,  the  level  of  trade 
associated  with  the  sales  in  question.  Id. 

Although  Wolverine  has  documented 
differences  in  costs  between  the  selling 
activities  performed  for  OEM  customers 
and  distributor  customers,  it  has  not 
made  the  requisite  showing  that  there  is 
a  difference  in  the  selling  functions 
provided  on  sales  to  OEMs  and  sales  to 
distributors.  While  Wolverine  sells  to 
different  classes  of  customers,  nothing 
on  the  record  indicates  that  its  sales  are 
made  at  different  marketing  stages,  as 
evidenced  by  an  additional  layer  of 
selling  activities  provided  to  one 
oistomer  category  as  opposed  to  the 


other.  For  example,  Wolverine  argues 
that  the  packing  for  OEM  merchandise 
is  more  expensive  than  the  packing 
needed  for  the  merchandise  sold  to 
distributors.  Since  both  OEM  and 
distributora  bought  cut-to-length 
material  and  coUs.  the  distinct 
packaging  characteristics  of  each 
product  do  not  distinguish  Wolverine's 
OEM  customers  frt>m  its  distributor 
customers.  In  addition.  Wolverine 
reported  only  one  per-unit  packing  cost 
for  its  four  forms  of  packaging,  impljring 
that  there  was  no  significant  difference 
between  the  packaging  provided  to  the 
two  different  classes  of  customers. 

Wolverine's  statement  in  its  original 
response  to  the  Department's 
questionnaire  that  it  incurred  no 
technical  service  expenses  on  its  sales  of 
the  subject  merchandise  does  not 
support  its  claim  of  two  different  levels 
of  trade  besed  on  the  greeter  product 
support  it  offered  to  its  OEM  ciistomers 
as  opposed  to  that  provided  to  its 
distributor  customera.  Furthermore,  the 
feet  that  all  three  terms  of  payment  (Le., 
pre-paid  and  delivered,  pre-paid  and 
chai^^.  collect)  vtrere  not  only  available 
but  used  by  both  distributors  and  OEMs, 
does  not  support  Wolverine's  claim  of 
two  distinct  levels  of  trade  based  on  the 
terms  each  class  of  customer  selects. 
Wolverine  has  also  failed  to  claim  any 
specific  differences  between  the 
warranty  policy  ofEered  to  its  OEM 
customers  and  that  offered  to  its 
distributor  customers. 

Wolverine  states  that  due  to  the 
customized  nature  of  the  products 
demanded  by  OEMs,  it  expends  a 
greater  proportion  of  the  company's 
administrative  resources  (i.e.,  for  traffic, 
sales,  and  accoimting  work)  on  OEM 
sales  than  it  does  for  distributor  sales. 
First,  the  relative  time  spent  on 
servicing  one  customer  type  as  opposed 
to  another  is  not  necessarily  a  basis  for 
determining  that  there  are  different 
levels  of  trade,  especially  since 
Wolverine  has  not  quantified  these 
differences  on  a  level-of-trade  basis. 
Secondly,  Wolverine's  statement  that  it 
produces  all  brass  sheet  and  strip 
material  to  order  appears  to  contradict 
its  implication  that  only  the  OEM 
merchandise  is  customized  (see 
Supplemental  Questionnaire  Response. 
Octob»  24. 1996.  p.  8). 

We  note  that  Wolverine  has 
demonstrated  that  there  are  some 
differences  in  the  selling  functions  it 
performs  for  its  OEM  customers  and 
those  it  performs  for  its  distributor 
customers.  However,  the  fact  that  there 
are  two  different  classes  of  customers 
and  that  one  class  may  sometimes 
require  a  greater  degree  of 
administrative  resources  or  technical 


and  product  support,  or  more  costly 
paddng  requirements  and  freight 
expenses  on  Wolverine's  part,  is  not  in 
itself  sufficient  to  determine  that  there 
are  different  levels  of  trade.  None  of 
these  services  involve  an  additional 
\aym  of  selling  activity  performed  by 
Wolverine  for  sales  of  the  subject 
merchandise  to  an  OEM  customer  as 
opposed  to  a  distributor  customer.  For 
example,  if  one  class  of  customer 
required  packaging  for  its  merchandise 
and  the  other  class  required  none,  this 
may  suggest  that  there  is  an  additional 
layer  of  activity  involved.  As  a  further 
example,  if  Wolverine's  OEM  customer 
required  technical  training  sup[>ort. 
Mrhile  its  distributor  customer  provided 
its  own  technical  tiaining,  this  could 
also  serve  as  support  for  an  argument 
that  the  sale  of  the  subject  merchandise 
would  occur  at  different  marketing 
stages  for  the  two  classes  of  customers. 
Wolverine,  however,  has  not  established 
any  such  clear,  quantifiable  distinctiras 
between  its  claimed  levels  of  trade. 
Since  it  has  not  been  established  that 
difiierent  levels  of  trade  exist,  there  is  no 
need  to  determine  whether  there  is  a 
quantifiable  price  difference  between 
levels  of  trade  that  would  warrant  an 
adjustment  Therefore,  for  these  final 
results  the  Department  has  used  home 
maricBt  sales  to  both  OEMs  and 
distributors  for  comparison  purposes. 
This  represents  a  change  from  our 
Preliminary  Results. 

Comment  2:  The  petitioners  urge  the 
Department  not  to  use  Wolverine's 
entire  product  control  numbers  to  match 
Wolverine's  U.S.  and  home  market  sales 
because  Wolverine's  product  control 
numbering  system  includes  an  element 
in  the  third  position  that  does  not  reflect 
the  physical  characteristics  of  the 
finished  brass  sheet  and  strip. 
Specifically,  in  petitioners'  view,  the 
aUoy  code  in  Wolverine's  product 
coding  system  is  not  based  exclusively 
on  the  physical  characteristics  (i.e.,  the 
chemual  composition)  of  the  finished 
brass  sheet  and  strip,  but  is  partially 
based  on  the  source  of  the  input 
materials  that  were  used  to  produce  the 
subject  merchandise. 

Tne  petitioners  question  Wolverine's 
contention  that  the  brass  reroll  stock  it 
claims  it  purchases  from  unrelated 
suppliers  in  order  to  meet  the 
requirements  of  low  impurities  and 
heavy  gauges  for  certain  applications 
undergoes  a  very  high  reduction  which, 
in  turn,  imparts  a  uniform  fine  grain  to 
the  finished  product  The  petitioners 
cite  an  industry  expert  (see  October  7,  _ 
1996  Letter  from  Copper  &  Brass 
Fabricators  Council,  Inc.  to  the 
Secretary  of  Commerce)  who  states  that 
the  Hi«Hnf!tinn  botwreen  non-reroll  and 
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reroll  material  and  the  attendant  claim 
of  diBBTing  purity  levels  is  incorrect  and 
that  regardless  of  whether  brass  sheet 
and  strip  is  produced  from  non-reroll  or 
reroll  material,  the  product  is  identical  • 
in  alloy,  sold  in  the  same  markets,  and 
consumed  in  the  same  end  uses.  The 
petitioners  maintain  that  the  industry 
expert's  opinion  is  supported  by 
Wolverine's  reported  sales  data  which 
shows  that  during  the  POR  the  same 
customers  purchased  brass  sheet  and 
strip  from  both  reroll  and  non-reroll 
materials  for  their  end  Uses.  The 
petitioners  state  that  even  if  Wolveritie's 
claim  that  certain  of  its  customers 
require  brass  sheet  and  strip  of  a  finer 
grain  size  is  true,  this  has  no  bearing  on 
whether  the  finished  product  was 
produced  from  reroll  or  non-reroll 
materials  because  the  same  ctistomers 
purchased  brass  sheet  and  strip  made 
from  reroll  input  materials  and  non- 
reroll  input  materials.  Moreover,  the 
petitioners  assert  that  the  grain  sizes  of 
finished  brass  sheet  and  strip  depends 
on  the  rolling  and  aimealing  process 
used  to  produce  the  product,  rather  than 
the  source  of  the  raw  materials. 
According  to  the  petitioners,  a  reroll  vs. 
non-reroll  designation  is  redundant  and 
does  not  serve  to  distinguish  the 
physical  characteristics  of  the  fiinished 
brass  sheet  and  strip  and,  therefore, 
must  not  be  used  as  a  criterion  for 
matching  purposes. 

The  petitioners  note  that  Section 
771(16)(A)  of  the  Tariff  Act  of  1930, 
amended,  defines  the  term  "foreign  like 
product"  as  "the  svibject  merchandise 
and  other  merchandise  which  is 
identical  in  physical  characteristics 
with,  and  was  produced  in  the  same 
country  by  the  same  person  as  that 
merchanc^se."  (emphasis  added).  The 
petitioners  point  out  that  the 
Department  has  conducted  nine 
investigations  of  brass  sheet  and  strip 
products  from  nine  countries  and  has 
never  considered  the  differentiation 
between  reroll  and  non-reroll  inputs  in 
product  matching.  According  to  the 
petitioners,  producers'  selection  of  scrap 
materials  and  virgin  materials  for  the 
production  of  brass  sheet  and  strip 
depends  largely  on  the  availability  and 
the  cost  of  each  raw  material  rather  than 
physical  property  of  the  finished 
products. 


The  petitioners  conclude  that  the 
Department,  for  this  administrative 
review,  must  follow  its  stated  practice  of 
matching  Wolverine's  U.S.  sales  to 
foreign  like  products  based  on  the 
physical  characteristics  of  the  finished 
brass  sheet  and  strip,  and  thus, 
disregard  the  third  position  of 
Wolverine's  reported  product  control 
numbers. 

The  respondent  argues  that  the 
Department  properly  included  all 
reported  physical  characteristics, 
including  grain  size,  in  its  product 
comparisons.  Respondent  states  that  the 
petitioners  themselves  acknowledge  that 
grain  size  is  a  relevant  commercial 
fector  for  brass  consumers,  but  appear  to 
limit  the  Department's  ability  to  account 
for  grain  size  to  the  criteria  contained  in 
ASTM  specifications.  According  to  the 
respondent,  nothing  in  the  U.S. 
antidumping  law  or  the  Department's 
own  regulations  or  precedents  restricts 
the  Department  from  using  ^tors  in 
addition  to  those  specified  by  ASTM  in 
determining  appropriate  product 
comparison  criteria.  The  respondent 
maintains  that  it  has  repeatedly 
demonstrated  to  the  Department's 
satisfaction  that  grain  size  differences 
are  relevant  to  customers  that  require 
smooth  polished  surfaces  in  their 
finished  products  and  that  it  can 
achieve  this  required  quality  product 
only  with  re-roll  material.  'The 
respondent  concludes,  therefore,  that 
Wolverine's  product  codes  and  control 
numbers  which  differentiate  reroll  and 
non-reroll  material  do  properly  reflect 
all  relevant  product  characteristics. 

The  respondent  terms  the  petitioners' 
argument  that  the  same  customers 
purchase  brass  sheet  and  strip  made 
from  both  re-roll  and  non-reroll  input 
materials  irrelevant,  stating  that  the 
same  oistomers,  at  any  given  time,  may 
require  both  reroll  and  non-reroll 
inputs,  depending  upon  the  desired 
grain  quality  required.  Wolverine  urges 
the  Department  to  continue  to  use,  in  its 
final  results,  the  same  analysis  with 
respect  to  re-roll  products  as  was 
applied  in  the  preliminary  results. 

Department's  Position:  Upon  further 
study  of  the  product  code  designations 
and  the  conunents  submitted  by  the 
interested  parties,  we  do  not  feel  that 
Wolverine  has  adequately  made  its  case 
for  the  necessity  or  appropriateness  of 


introducing  an  additional  element  in  its 
product  coding  system  which 
distinguishes  reroll  from  non-reroll  raw 
material  input.  In  this  instance,  the 
reroll  vs.  non-reroll  designation  of  the 
raw  material  input  does  not  describe  a 
physical  difference  io  the  finished 
product  per  se.  This  is  a  change  from 
the  preliminary  results. 

The  Department  does  not  normally 
consider  the  source  of  a  given  input 
material  as  a  model  match 
characteristic.  For  example,  if  two 
different  plants  supply  a  particular 
feedstock  used  in  the  production  of  a 
particular  product,  it  ia  our 
longstanding  practice  to  consider  both 
feedstock  materials  to  be  identical, 
regardless  of  the  difference  in 
production  costs.  Similarly,  we  do  not 
distinguish  between  two  input  materials 
if  one  feedstock  is  purchased  and  the 
other  is  produced  internally.  Thus,  as  a 
general  matter,  it  would  be  inconsistent 
with  the  Department's  practice  to 
segregate  reroll  from  non-reroll  material 
on  this  basis  alone. 

Respondent  appears  to  be  trying  to 
use  the  distinction  between  reroll  and 
non-reroll  material  as  a  proxy  for 
differences  in  grain  size  or  purity  of  the 
finished  product.  While  we  agree  that 
grain  size  or  purity  could  potentially  be 
a  relevant  commercial  factor  for  brass 
sheet  and  strip  consumers,  respondent 
did  not  report  information  on  either  of 
these  physical  characteristics. 
Respondent  provided  no  quantitative  or 
statistical  data  describing  differences  in 
grain  size  or  purity  between  various 
brass  products,  how  these  differences 
relate  to  customer  requirements,  or  how 
these  differences  relate  to  the  source  of 
the  raw  material  input  (i.e.,  reroll  vs. 
non-reroll). 

Finally,  Wolverine  £ails  to 
distinguish,  in  any  quantifiable  way, 
how  the  reroll  vs.  non-reroll  code 
designates  a  physical  characteristic 
different  from  those  codes  assigned  for 
temper  and  gauge. 

Final  Results  of  Review 

As  a  result  of  our  review,  we  have 
determined  that  no  margin  exists  for 
Wolverine  during  the  period  1/1/95 
through  12/31/95.  The  Department  will 
issue  appraisement  instructions  directly 
to  the  Customs  Service. 


Manufacturer/Expoiter 

Period  of  review 

Margm 

Wotverine  Tube  (Canada).  Inc. „ _ 

01/01/96-12/31/95 

0.22 

Fiulhermore,  the  following  deposit 
retmirements  will  be  efiiective  u{>on 
publication  of  this  notice  of  final  results 


of  review  for  all  shipments  of  brass 
sheet  and  strip  from  Canada  within  the 
scope  of  the  order  entered,  or 


withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 


Federal  Regigter  /  Vol.  62,  No.  67  /  Tuesday,  April  8,  1997  /  Notices 


16763 


the  Tariff  Act:  (1)  The  cash  deposit  rate 
for  the  reviewed  company  will  be  zero; 
(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacttuer  of. 
the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  of 
8.10  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation. 
Hxese  deposit  requirements,  when 
imposed,  shall  remain  in  effect  imtil 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  §  353.26  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  couJd 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  subsequent 
assessment  of  double  antidtimping 
duties. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  §  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation.  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
This  administrative  review  and  notice 
are  in  accordance  with  Section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  April  1. 1997. 
Robert  S.  LaRnaaa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-8953  Filed  4-7-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-351-820] 

Notice  of  Praiiminary  Raaults  of 
Antidumping  Duty  Administrativa 
Raviaw:  Farroslllcon  From  Brazil . 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  8,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Katt  or  Sal  Tauhidi,  AD/CVD 
Enforcement  Group  D,  Office  Four, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-0498  or  (202) 482-4851, 
respectively. 

The  Applicable  SUtute 

Unless  otherwise  indicated,  all 
citations  to  die  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  to  the 
Act  by  the  Uruguay  Round  Agreements 
Act  (URAA). 

Preliminary  Results 

We  preliminarily  determine  that  sales 
of  ferrosilicon  from  Brazil  have  been 
made  below  normal  value  (NV).  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  U.S.  Customs  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

Case  History 

On  March  4, 1996  (61  FR  8238),  the 
Department  of  Commerce  (the 
E)epartment)  published  in  the  Federal 
Register  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  of 
the  antidumping  duty  order  on 
Ferrosilicon  from  Brazil  covering  the 
period  March  1, 1995,  through  February 
29, 1996.  In  accordance  with  19  CFR 
353.22(a)(2),  in  March  1996,  Companhia 
Brasileira  Carbureto  De  Calcio  (CBCC) 
and  Companhia  Ferroligas  Mines  Gerais 
(Minasligas)  (collectively  the 
respondents)  requested  that  the 
Department  conduct  an  administrative 
review  of  their  shipments  of  ferrosilicon 
to  the  United  States  during  this  period. 
On  April  25, 1996,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  (61  FR  18379). 
The  Department  is  now  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

On  May  8, 1996,  the  Department 
issued  an  antidumping  duty 


questionnaire  to  CBCC  and  Minasligas. 
This  questionnaire  instructed  the 
respondents  to  respond  to  sections  A 
(corporate  structure,  accounting 
practices,  markets  and  merchandise),  B 
(home  market  sales),  C  (United  States 
sales)  and  D  (cost  of  production/ 
constructed  value)  of  the  questionnaire. 
CBCC  and  Minasligas  submitted 
questionnaire  responses  in  July  1996. 
The  Department  issued  supplemental 
questionnaires  to  CBCC  and  Minasligas 
in  September  1996.  December  1996,  and 
January  1997.  Responses  to  the 
supplemental  questionnaires  were 
received  in  October  1996,  and  January 
1997. 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of  • 
preliminary  determination  if  it 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit.  On  November  26, 

1996,  the  Department  extended  the  time 
limit  for  the  preliminary  results  in  this 
case.  See  Extension  of  Time  Limits  (A 
Antidumping  Duty  Administzative 
Review,  (61  FR  64322)  (December  4. 
1996). 

In  accordance  with  section  782(i}  of 
the  Act,  we  verified  the  sales  and  cost 
questionnaire  responses  of  CBCX^  and 
Minasligas  during  February  1997.  The 
results  of  these  verifications  are 
outlined  in  the  public  versions  of  the 
verification  reports  dated  March  19, 

1997.  on  file  in  room  B-099  of  the  main 
Commerce  building. 

Scope  of  Review 

The  merchandise  subject  to  this 
review  is  ferrosilicon,  a  fiarroalloy 
generally  containing,  by  weight,  not  less 
than  four  percent  iron,  more  than  eight 
percent  but  not  more  than  96  percent 
silicon,  not  more  than  10  percent 
chromium,  not  more  than  30  percent 
manganese,  not  more  than  three  percent 
phosphorous,  less  than  2.75  percent 
magnesium,  and  not  more  than  10 
percent  calcium  or  any  other  element 
;Ferrosilicon  is  a  ferroalloy  produced  by 
combining  silicon  and  iron  through 
smelting  in  a  submerged-arc  furnace. 
Ferrosilicon  is  used  primarily  as  an 
alloying  agent  in  the  production  of  steel 
and  cast  iron.  It  is  also  used  in  the  steel 
industry  as  a  deoxidizer  and  a  reducing 
agent,  and  by  cast  iron  producers  as  an 
inoculant 

Ferrosilicon  is  differentiated  by  size 
and  by  grade,  l^e  sizes  express  the 
mairiTniini  and  TniniTTiiiTn  dimensions  of 
the  lumps  of  ferrosilicon  found  in  a 
given  shipment.  FenosilicoiT  grades  are 
defined  by  the  percentages  by  weight  of 
contained  silicon  and  other  minor 
elements.  Ferrosilicon  is  most 
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commonly  sold  to  the  iron  and  steel 
industries  in  standard  grades  of  75 
percent  and  50  percent  ferrosUiccm. 
Calcium  silicon,  ferrocalcium  silicon, 
and  magnesium  ferrosilicon  are 
specifically  excluded  from  the  scope  of 
this  review.  Calcium  silicon  is  an  alloy 
containing,  by  weight,  not  more  than 
five  percent  iron,  60  to  65  percent 
silicon,  and  28  to  32  percent  calcium. 
Feirocalcium  sUicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  iron.  60  to  65  percent  silicon, 
and  more  than  10  percent  calcium. 
Magnesiimi  ferrosilicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  iron,  not  more  than  55  percent 
silicon,  and  not  less  than  2.75  percent 
magnesium.  Ferrosilicon  is  currently 
classifiable  under  the  following 
subheadings  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS): 
7202.21.1000.  7202.21.5000. 
7202.21.7500,  7202.21.9000. 
7202.29.0010,  and  7202.29.0050. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive. 
Fenosilicon  in  the  form  of  slag  is 
included  within  the  scope  of  this  order 
if  it  meets,  in  general,  the  chemical 
content  definition  stated  above  and  is 
capable  of  being  used  as  ferrosilicon. 
Parties  that  believe  their  importations  of 
fianosilicon  slag  do  not  meet  these 
definitions  should  contact  the 
Department  and  request  a  scope 
determination. 

Period  of  Review 

The  period  of  review  (FOR)  is  March 
1, 1995.  through  February  29. 1996. 

Product  ComparisonM 

In  accordance  with  section  771(16)  of 
the  Act.  we  considered  all  products 
produced  by  CBCC  and  Minasligas, 
covered  by  the  description  in  the 
"Scope  of  the  Review"  section,  above, 
and  sold  in  the  home  market  during  the 
FOR.  to  be  foreign  like  products  for 
purposes  of  determining  appropriate 
product  comparisons  to  U.S.  sales. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  compared 
VS.  sales  to  the  next  most  similar 
faraign  like  product  based  on  the 
following  criteria:  (1)  The  grade  of 
ferrosilicon  (i-e.,  standard,  high  purity 
and  low  aluminimi);  (2)  the  porcentage 
raogs.  by  weight  of  silicon  content;  and 
(3)  the  sieve  size. 

Although  we  have  used  the  sieve  size 
category  as  a  matching  criterion  in  past 
reviews,  we  are  reconsidering  the 
matching  criteria  for  CBCC  and 
Minasligas  in  light  of  additional  data  on 


the  record  in  this  review.  Althongh  cost 
differences  among  sieve  size  categories 
do  not  exist,  we  considered  whether  the 
merchandise  was  a  "lump"  or  a  "fine" 
in  making  our  product  comparisons 
because  sales  of  ferrosilicon  fines 
command  significantly  lower  market 
prices  than  sales  of  ferrosilicon  lumps. 
In  addition,  it  appears  that  the  two 
products  have  different  end-uses.  For 
purposes  of  these  preliminary  results, 
we  considered  ferrosilicon  pieces  with  a 
minimum  dimension  equal  to  or  greater 
than  one  millimeter  to  be  lumps  and 
fsRosilicon  pieces  with  a  maximum 
dimension  less  than  one  millimeter  to 
be  fines.  We  did  not  consider  any 
diffarence  in  sieve  size  ranges  within 
the  lump  or  fine  categories  in 
determining  the  most  appropriate 
product  comparison  because  significant 
price  difiiexences  within  the  lump  or 
fine  sieve  size  category  did  not  exist 
Interested  parties  are  requested  to 
comment  on  these  matching  criteria  in 
the  case  briefs  submitted  in  this  review. 

For  those  sales  where  CBCC  did  not 
report  the  actual  silicon  weight  content 
because  the  chemical  analysis 
certification  docimientation  had  been 
destroyed,  we  assumed  that  the  silicon 
content  was  75  percent  because  it  was 
confirmed  at  verification  that  this 
merchandise  was  marketed  and  sold  to 
the  U.S.  customer  as  "75  percent 
ferrosilicon." 

CBCC  and  Minasligas  reported  only 
one  cost  of  manufacturing  (COM)  for  aU 
three  grades  of  ferrosilicon  produced 
and  sold  during  the  FOR.  Both 
companies  stated  that  in  the  normal 
course  of  business,  their  books  and 
records  do  not  captiue  any  cost 
differences  for  producing  different 
grades  of  ferrosilicon.  However,  at 
verification,  Minasligas  was  able  to 
identify  some  cost  differences 
associated  with  the  production  of  high 
purity  and  low  aluminiun  ferrosilicon. 
Where  Minasligas'  U.S.  sales  of  high 
purity  or  low  aluminum  ferrosilicon 
were  matched  to  home  market  sales  of 
standard  grade  fsiToailioon,  we 
calculated  a  difference  in  merchandise 
(DIFMER)  adjustment  between  the 
products  as  follows:  (1)  We  isolated  the 
additional  material,  labor  and  variable 
overhead  costs  used  in  the  production 
of  high  purity  and  low  aluminum 
fBrrosilicon:  (2)  we  removed  these  costs 
from  the  variable  cost  of  manufacturing 
(VCOM)  reported  for  standard  grade 
ferrosilicon;  and  (3)  we  added  these 
costs  to  the  VCOM  reported  for  high 
purity  and  low  aluminum  ferrosilicon. 
The  DIFMER  was  then  calculated, 
where  appropriate,  to  be  the  difference 
in  the  variable  cost  of  manufacturing 
between  the  product  sold  to  the  U.S. 


and  the  product  sold  in  the  home 
market  (For  a  further  discussion  of  the 
calculation  of  the  DIFMER,  see  the 
"Concurrence  Memorandum"  dated 
April  1,  1997.  on  file  in  room  B-099  of 
the  main  Commerce  building.) 

Level  of  Trade  ' 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA,  H.R.  Doc.  No. 
316, 103d  Cong.,  2d  Sess  at  870.  (1994) 
(SAA),  at  829-631,  to  the  extent 
practicable,  the  Department  will 
calculate  NV  based  on  s«des  at  the  same 
level  of  trade  as  the  U.S.  sale.  When  the 
Department  is  unable  to  find  sale(s)  in 
the  comparison  market  at  the  same  level 
of  trade  as  the  U.S.  sale,  the  Department 
may  compare  sales  in  the  U.S.  to  foreign 
market  sales  at  a  different  level  of  trade. 
See  Final  Determination  of  Sales  at  Less 
than  Fair  Value;  Certain  Pasta  from 
Italy,  61  FR  30326  (June  14, 1996). 

In  order  to  determine  whether  there  is 
a  difference  in  level  of  trade,  the 
Department  must  find  that  two  sales 
have  been  made  at  different  stages  of 
marketing,  or  the  equivalent  Different 
stages  of  marketing  necessarily  involve 
di^rences  in  selling  functions,  but 
differences  in  selling  functions  (even 
substantial  ones)  are  not  alone  sufficient 
to  establish  a  difference  in  the  level  of 
trade.  Similarly,  seller  and  customer 
descriptions  (such  as  "distributor"  and 
"wholesaler")  are  useful  in  identifying 
different  levels  of  trade,  but  are 
insufficient  to  establish  that  there  is  a 
difference  in  the  level  of  trade.  See 
Porcelain-on-Steel  Cookware  from 
Mexico:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  (61  FR  36551  Uanuary31, 
1997)). 

In  implementing  these  principles  in 
this  review,  we  examined  information 
regarding  the  selling  activities  of  the 
producers/exporters  associated  with 
each  stage  of  marketing,  or  the 
equivalent  In  reviewing  the  selling 
fuinctions  reported  by  the  respondents, 
we  considered  all  types  of  selling 
activities,  both  claimed  and  unclaimed, 
that  had  been  performed.  In  analyzing 
whether  separate  LOTs  existed,  we 
found  that  no  single  selling  activity  was 
sufficient  to  warrant  a  separate  IXXT  (see 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments,  61  FR 
7307,  7348  (February  27, 1996)). 
Pursuant  to  section  773(a)(7)^)(i)  of  the 
Act  and  the  SAA  at  827,  in  identifying 
levels  of  trade  for  EP  and  home  market 
sales,  we  considered  the  selling 
functions  reflected  in  the  starting  price 
of  these  transactions  before  any 
adjustments. 
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In  addition,  we  examined  any  claimed 
LOTs  reported  by  each  respondent  in 
response  to  our  initial  and  supplemental 
questioimaires.  When  examining 
claimed  LOTs,  we  analyzed  the  selling 
activities  associated  with  the  classes  of 
customers  and  marketing  stages  the 
respondents  reported.  In  applying  this 
analysis,  we  expect  that,  if  claimod 
LOTs  are  the  same,  the  functions  and 
activities  of  the  seller  should  be  similar. 
Conversely,  if  a  party  claims  that  LOTs 
are  different  for  different  groups  of 
sales,  the  functions  and  activities  of  the 
seller  should  be  dissimilar.  The 
Department  not  only  examines  the  types 
of  selling  activities,  but  weighs  the 
overall  function  performed  for  each 
claimed  level  of  trade. 

In  accordance  with  section 
773(aK7)(A)  of  the  Act,  in  comparing 
U.S.  sales  to  NV  sales,  the  Department 
will  adjust  the  NV  to  account  for  any 
difiierence  in  level  of  trade  if  two 
conditions  are  met  First,  the  sales  must 
in  fact  be  made  at  different  levels  of 
trade,  which  can  exist  only  if  there  are 
difiierences  between  the  actual  selling 
functions  (>erformed  by  the  seller  at  the 
level  of  trade  of  the  U.S.  sale  and  the 
level  of  trade  of  the  NV  sale.  Second, 
there  must  be  a  difference  in  price 
cmnparability,  as  evidenced  by  a  pattern 
of  consistent  price  differences  between 
sales  at  the  different  levels  of  trade  in 
the  market  in  which  NV  is  determined. 

Based  on  our  analysis  of  the  selling 
functions  performed  by  each 
respondent,  we  found  that  a  single  level 
of  tiade  exists  in  each  market.  We  then 
compared  selling  functions  in  the  U.S. 
market  and  in  the  home  market  and 
found  them  to  be  similar.  We  find, 
therefore,  that  sales  in  the  home  market 
and  in  tt|e  U.S.  market  are  at  the  same 
level  of  trade. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
ferrosilicon  by  CBCC  and  Minasligas  to 
the  United  States  were  made  at  less  than 
fair  value,  we  compared  the  export  price 
(EP)  to  the  normal  value  (NV),  as 
described  in  the  "Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section  777A(dK2) 
of  the  Act,  we  compared  the  EP  of 
individual  transactions  to  the  weighted- 
average  NV  of  contemporaneous  sales  of 
the  foreign  like  product 

Export  Price 

For  CBGC  and  Minasligas,  we 
calculated  EP,  in  accordance  with 
subsections  772  (a)  and  (c)  of  the  Act 
because  the  subject  merchandise  was 
sold  directiy  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  constructed  export 


price  was  not  otherwise  %vaiTanted 
based  on  the  facts  of  record. 

For  both  respondents,  we  calculated 
EP  based  on  packed  prices  to  the  first 
unaffiliated  customers  in  the  United 
States.  In  accordance  with  section 
772(c)(2)(A)  of  the  Act,  we  made 
deductions,  whme  appropriate,  for 
freight  expaases  between  the  plant  and 
the  port,  foreign  brokerage  and 
hanHling,  warehousing  expenses,  ocean 
freight,  and  marine  insurance  expenses. 

Ine  questionnaire  instructs 
respondents  to  report  all  costs,  charges 
or  expenses  incurred  in  bringing  the 
subject  merchandise  from  the  original 
place  of  shipment  in  the  exporting 
country  to  the  unaffiliated  ciistomer's 
place  of  delivery.  At  verification  we 
discovered  that  Minasligas  had  not 
reported  marine  insurance  expenses 
inciuxed  on  U.S.  sales  made  on  a  CIFFO 
basis,  and  that  CBCC  had  not  repented 
the  chemical  analysis  and  weight 
inspection  fees  incurred  on  U.S.  sales. 
Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  significantiy 
impedes  a  determination  under  the 
antidimiping  statute,  or  provides 
information  which  caimot  be  verified, 
the  Department  shall  use  facts  available 
in  reaching  the  applicable 
determination.  Because  CBCC  and 
Minasligas  faUed  to  provide  the  data 
requested  by  the  Department  regarding 
marine  insurance  expenses  and 
chemical  analysis  and  weight  inspection 
fees  prior  to  verification,  the 
Department  is  compelled  to  use  facts 
available  with  regard  to  these  expenses. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used  if 
the  party  has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  requests  for  information.  See  also 
the  Statement  of  Administrative  Action 
(SAA)  at  870.  Because  CBCC  and 
Minasligas  failed  to  report  marine 
insurance  expenses  and  chemical 
analysis  and  weight  inspection  fees, 
despite  the  Department's  request  for 
such  date,  and  because  the  respondents 
provided  no  explanation  for  tiie  fack  of 
data,  each  company  has  failed,  to  date, 
to  cooperate  to  the  best  of  its  ability 
with  respect  to  these  expenses.  Thus, 
the  Department  has  determined  that,  in 
selecting  among  the  facts  otherwise 
available  to  apply  to  these  unreported 
U.S.  expenses,  an  adverse  inference  is 
warranted.  ConsequenUy,  as  facts 
otherwise  available,  we  have  assigned 
the  highest  marine  insurance  expense 
incurred  on  a  U.S.  sale  during  the  FOR 
to  all  of  Minasligas'  U.S.  sales  made  on 


a  QFFO  basis  and  the  highest  chemical 
analysis  and  weight  inspection  fees 
incurred  on  a  U.S.  sale  to  all  of  CBCC's 
U.S.  sales. 

We  made  additional  compmy  specific 
adjustments  as  follows: 

Minasligas 

We  ralailatsd  MiwuHgM'  EP  based  on 
FOB  Brazilian  port  and  CIFPO  prices.  We 
added  the  amount  of  marine  insurance 
revenue  wliich  was  coUected  by  Minasligas 
with  regard  to  one  U.S.  sale  during  the  FOR. 
We  disallowred  Minasligas'  claim  for  duty 
drawfback  for  mineral  coal  becauae  it  was 
determined  at  verificatioD  that  import  duties 
on  mineral  coal  were  suspended  upon 
impoitatioiL  Therefore,  Minasligas  does  not 
receive  any  duty  drawback  when  teirosilicon 
is  exported.  Filially,  we  corrected  the 
reported  date  of  sale  for  two  transactions  to 
reflect  the  actual  date  of  sale  confirmed  at 
verification. 

CBCC 

We  calculated  CBCXTs  EP  based  on  FOB 
Brazilian  port  prices.  We  disallowed  CBCCs 
claim  fcu'  interest  revenue  as  an  o&et  to  the 
reported  credit  expenses  and  instead  used 
the  actual  bank  charges  incurred  on  each  U.S. 
sale  as  the  cost  of  extending  credit  to  the  U.S. 
customer.  (For  a  further  discussion  of  this 
issue,  see  the  "Normal  Value"  section  of  this 
notice,  below.) 

Normal  Value 

in  order  to  determine  whether  there 
was  a  siifficimt  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  each 
respondent's  volume  of  home  market 
sales  of  foreign  like  prodiict  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise  in  accordance  with  section 
773(a)(1)(C)  of  the  Act  Since  the 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  was  greater 
than  five  percent  of  the  aggregate 
volume  of  U.S.  sales  of  the  subject 
merchandise,  and  there  was  no  evidence 
indicating  that  a  particular  market 
situation  in  the  exporting  country  did 
not  permit  a  proper  comparison,  we 
detennined  that  the  home  market  was 
viable  for  CBOC  and  Minasligas. 
Therefore,  in  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  we  based  NV 
on  the  prices  at  which  the  foreign  like 
products  were  first  sold  for 
consumption  in  the  expnuting  country. 
We  calculated  NV  as  noted  in  the  "Price 
to  Price  Comparisons"  and  "Price  to 
Constructed  Value"  sections  of  this 
notice,  below. 

Cost  of  Production  Analysis 

Because  we  disregarded  sales  below 
the  cost  of  production  (COP)  in  the  last 
completed  segment  of  the  proceeding 
for  CBOC  and  Minasligas  (i.e.,  the  LTFV 
investigation)  we  had  reasonable 
grounds  to  believe  or  suspect  that  sales 
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of  the  foreign  product  under 
consideration  for  the  detexxoination  of 
NV  in  this  review  may  have  been  made 
at  prices  below  the  COP,  as  provided  by 
section  773(bM2)(AHii)  of  the  Act 
Therefore,  pursuant  to  section  773(bKl) 
of  the  Act,  we  initiated  COP 
investigations  of  sales  by  CBCC  and 
Minasligas  in  the  home  maritet  (See  the 
Memorandum  to  the  File  from  Laurel 
LaCivita,  dated  May  3,  1996,  on  file  in 
room  B-099  of  the  main  Commerce 
building.) 

Befiore  making  any  fair  value 
comparisons,  we  conducted  the  COP 
analysis  described  below  for  CBCC  and 
Minasligas. 

A  Calculation  of  COP 

In  accordance  with  section  773(bM3) 
of  the  Act,  we  calciilated  the  COP  based 
on  the  sum  of  each  respondent's  cost  of 
materials  and  fabrication  employed  in 
producing  the  foreign  like  ptoduct,  plus 
amounts  for  selling,  general  and 
administrative  expenses  (SG&A)  and 
parking  costs.  We  relied  on  the  OOP 
amounts  reported  by  CBCC  and 
Minasligas  except  in  the  following 
specific  instanrws  where  the  reported 
costs  were  determined  to  be  improperly 
valued: 

CBOC 

1.  We  iwllocatad  the  rspoctad  labor  and 
o»whBeJ  expensM  for  )\iiy,  1905.  through 
Fefacuaiy  19SB,  based  oo  the  actual 
pcoductiao  capacity. 

2.  We  recalculated  tfaa  cost  of  r4i»rrnal  for 
all  charcoal  consumad  in  the  productioo 
process  using  the  purchased  unit  cost 
obtained  at  v«rificatioii. 

3.  We  recalculated  the  reported  Cactoiy 
overhead  for  January  1996.  to  include 
depreciatian  expenaet  on  idle  assets. 

Minasligas 

1.  We  real  located  the  reported  variable 
overfaaad  cost  baaed  on  the  actual  production 
tonnage  lathar  than  the  number  of  furnaces 
used. 

2.  We  recalculated  the  reported  weighted- 
average  cost  used  to  average  monthly  COP 
costs  to  conect  an  error  discovered  at 
verification. 

3.  We  adfustsd  the  repotted  GftA  expense 
to  deduct  refarastation  maintenance  costs 
which  had  been  reported  twice  in  the  OCX*/ 
CV  response. 

4.  We  disallowed  Minasligas'  claim  far 
negative  inteteat  expenses  and  instead,  sat 
die  interest  expense  equal  to  zero. 

B.  Test  of  Home  Market  Prices 

We  compared  the  adjtisted  weighted- 
avoage  COP  for  each  respondent  to 
home  market  sales  of  the  foreign  like 
product  as  required  under  section 
773(b)  of  the  Act,  in  ortler  to  determine 
whether  these  sales  bad  been  made  at 
prices  below  the  COP  within  an 
extended  period  of  time  in  substantial 


quantities,  and  whether  such  prices 
were  sufficient  to  permit  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time.  On  a  product-specific  basis,  we 
compared  toe  COP  to  the  reported  home 
market  prices  less  any  applicable 
movement  charges,  taxes,  rebates, 
commissions  and  other  direct  and 
indirect  selling  expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C). 
where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
{>en»nt  or  more  of  a  respondent's  sales 
of  a  given  product  were  at  prices  less 
than  the  COP,  we  disregarded  the 
below-cost  sales  because  such  sales 
were  found  to  be  made  within  an 
extended  period  of  time  in  "substantial 
quantities"  in  accordance  with  sections 
773(bK2)  (B)  and  (C)  of  the  Act.  and 
based  on  comparisons  of  price  to 
weighted-average  COPs  for  the  POR  we 
determined  that  the  below-cost  sales  of 
the  product  were  at  prices  which  would 
not  permit  recovery  of  all  costs  within 
a  reasonable  poind  of  time,  in 
accortlance  with  section  773(b)(2)(D)  of 
the  Act  Where  all  contemporaneous 
sales  of  a  specific  product  were  at  prices 
below  the  COP,  we  calctilated  NV  based 
on  CV,  in  accordance  with  section 
773(aK4)oftheAct 

We  foimd  that,  for  certain  ferrosilicon 
products,  CBCC  and  Minasligas  made 
home  market  sales  at  below  COP  prices 
within  an  extended  period  of  time  in 
substantial  quantities.  Further,  we 
found  that  these  sales  prices  did  not 
pomit  for  the  recovery  of  costs  within 
a  reasonable  period  of  time.  We 
therefiue  excluded  these  sales  from  our 
analysis  in  accortlance  with  section 
773(bXl)oftheAct 

D.  Calculation  of  CV 

For  those  ferrosilicon  products  for 
which  we  could  not  detennine  the  ^fV 
based  on  home  market  sales  either 
because  (1)  There  were  no 
contemporaneous  sales  of  a  comparable 
product  or  (2)  ail  contemporaneous 
sales  of  the  comparison  pnxiuct  failed 
the  COP  test,  we  compared  export  prices 
to  CV.  In  accordance  with  section 
773(eKl)  of  the  Act  we  calculated  CV 
based  on  the  sum  of  the  COM  of  the 
product  sold  in  the  United  States,  plus 
amounts  for  home  market  selling, 
general  and  administrative  expenses 
(SG&A).  home  market  profit  and  U.S. 
packing  costs.  We  calculated  each 
respondent's  CV  based  on  the 


methodology  described  in  the 
"Calculation  of  COP"  section  of  this 
notice,  above.  In  accordance  with 
section  773(e)(2)(A).  we  used  the  actual 
amotmts  incurred  and  realized  by  CBCC 
and  Minasligas  in  connection  with  the 
pnxluction  and  sale  of  the  foreign  like 
product,  in  the  ordinary  cotirse  of  trade, 
for  consumption  in  the  foreign  country 
to  calculate  home  market  SGftA  and 
profit  In  accordance  with  section  773(e) 
of  the  Act,  we  added  to  CV  the  amoimt 
of  ICMS/IPI  taxes  incurred  on  ptirchases 
of  raw  material  inputs  for  CBCC.  For 
Minasligas,  we  added  to  CV  the  greater 
of  either  (1)  the  actual  home  market  WU 
ICMS  taxes  paid  on  raw  material  inputs 
or  (2)  the  amoimt  of  ICMS  tax  collected 
by  the  Brazilian  government  on  export 
sales.  (See  Final  Results  of 
Administrative  Review:  Silicon  Metal 
from  Brazil.  62  FR  1970  1976  Oanuary 
14.  1997)). 

Price  to  Price  Comparisons 

Where  there  were  contemporaneous 
sales  of  the  comparison  product  that 
passed  the  COP  test,  we  based  NV  on 
home  market  prices.  For  each  of  the 
respondents,  we  made  adjustments, 
where  appropriate,  for  physical 
differences  in  the  merchandise  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act  (For  a  discussion  of  the 
calculation  of  the  DIFMER.  see  the 
"Product  Comparisons"  section  of  this 
notice,  above.)  In  addition,  we  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs  in  accordance  with 
sections  773(a)(6)  (A)  and  (B)  of  the  Act 

CBOC  and  Minasligas  reported 
negative  U.S.  credit  expenses  {i.e..  credit 
revenue)  based  on  their  claims  that 
unique  financing  arrangements  for 
export  sales,  called  advance  exchange 
contracts  (ACCs)).  allowed  the 
respondents  to  receive  payment  for  their 
U.S.  sales  prior  to  the  date  of  shipment 
At  verification  we  determined  that 
ACCs  work  as  follows.  A  producer  goes 
to  a  Brazilian  bank  that  it  has  a  line  of 
credit  with,  and  applies  for  an  ACC.  At 
this  time,  the  producer  must  specify  the 
product  to  be  exported.  The  name  of  the 
exptvt  cotintry,  ctistomer  and  the  value 
of  particular  sales  may  be  specified,  but 
these  variables  are  not  fixed.  On  the 
date  the  ACC  is  signed  by  the  bank,  the 
producer  receives  the  value  of  the  ACC 
in  Brazilian  Reals.  At  a  later  date,  the 
producer  must  present  documentation 
to  the  bank  proving  that  the  money 
obtained  under  the  ACC  was  used  to 
produce  merchandise  for  exportation 
[e.g.,  the  commercial  invoice,  bill  of 
lading,  etc.).  After  receiving  the 
merchandise,  the  U.S.  ctistomer  pays 
the  bank  directiy.  Once  the  bank  has 
received  payment,  the  Brazilian  bank 
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charges  the  producer  bank  fees  equal  to 
the  interest  charged  for  the  nimiber  of 
days  the  ACC  was  outstanding  (i.e.,  the 
number  of  days  between  the  date  the 
producer  received  the  money  under  the 
ACC  and  the  date  the  U.S.  customer 
paid  the  bank). 

We  have  disallowed  CBOC's  and 
Minasligas'  claimed  credit  revenue/ 
negative  U.S.  credit  expenses  for 
purposes  of  the  preliminary  results 
because  we  do  not  consider  the  ACCs  to 
be  directiy  related  to  the  U.S.  sales 
made  during  the  POR.  Evidence  on  the 
record  indicating  that  the  ACC  was  not 
directiy  linked  with  the  U.S.  sales  in 
question  is  as  follows:  (1)  The  export 
country,  customer,  and  value  of  the  sale 
were  not  fixed  on  the  date  the  ACC  was 
signed;  (2)  ACCs  were  obtained  prior  to 
the  U.S.  date  of  sale  for  all  of  CBCC's 
U.S.  sales  and  certain  sales  made  by 
Minasligas.  Therefore,  the  ACC  did  not 
pertain  to  a  particular  U.S.  sale  but 
instead  pertained  to  future  unspecified 
shipments;  (3)  the  amoimt  borrowed 
under  certain  ACCs  did  not  correspond 
exactiy  with  the  value  of  the  U.S.  sale 
which  was  later  shipped;  (4)  in  certain 
instances,  more  than  one  ACC  was  used 
to  finance  a  single  U.S.  transaction;  and 
(5)  certain  ACCs  were  used  to  finance 
more  than  one  U.S.  export.  (For  a 
further  discussion  of  ACCs,  see  the 
"Concurrence  Memorandum"  dated 
April  1,  1997,  on  file  in  room  B-099  of 
the  main  Commerce  building.) 

In  accordance  with  section 
773(a)(6)(C)  of  the  Act,  the  Department 
makes  circumstance  of  sale  (CDS) 
adjustments  to  NV  in  order  to  account 
for  the  difference  in  credit  terms 
between  U.S.  and  home  market  sales. 
Because  CBOC  and  Minasligas  receive 
financing  for  their  export  sales  prior  to 
the  date  of  shipment  and  the  U.S. 
customer  pays  the  Brazilian  bank 
directiy,  the  respondents  do  not  forego 
payment  fit>m  the  U.S.  customer  but 
instead  pay  bank  charges  on  U.S.  sales. 
These  bank  charges  represent  the 
interest  expense  incuired  between  the 
date  the  respondent  received  an 
advance  under  an  ACC  and  the  date  the 
U.S.  customer  paid  the  bank.  For 
purposes  of  calculating  U.S.  credit 
expenses,  we  have  used  the  actual  bank 
charges  incurred  on  each  U.S.  sale  as 
the  cost  of  extending  credit  to  the 
customer.  (See  the  CBCC  and  Minasligas 
"Verification  Reports"  dated  March  19, 
1997.  on  file  in  nx>m  B-099  of  the  main 
Commerce  building.) 

Pursuant  to  section  773(a)(6)  of  the 
Act.  we  made  deductions,  where 
appropriate,  from  the  starting  price  for 
rebates,  inland  freight  and  IPI  taxes. 
With  respect  to  ICMS  taxes  for 
Minaslifflis,  we  deducted  the  difference 


between  the  ICMS  tax  incurred  on  the 
home  market  sale  and  the  claimed  ICMS 
tax  on  the  U.S.  sale.  For  CBCC,  we 
deducted  the  reported  ICMS  tax.  We 
made  circumstance  of  sale  adjustments 
to  NV  for  direct  expenses,  where 
appropriate,  in  accordance  with  section 
773(a)(6)(C)(iu)  of  Uie  Act  In  doing  so, 
we  deducted  home  market  credit 
expenses  and,  where  appropriate,  added 
U.S.  credit  expenses,  U.S.  ciieniical 
analysis  and  weight  inspection  fees,  and 
U.S.  port  charges.  Neither  CBCC  nor 
Minasligas  had  any  short-term 
borrowings  during  the  POR.  Therefore, 
we  calculated  credit  expenses  for  all 
home  market  sales  using  the  average 
"taxa  referential"  rate  offered  on  short- 
term  transactions  during  the  POR  by  the 
Central  Bank  of  Brazil.  In  addition,  for 
sales  made  on  a  consignment  basis,  we 
recalculated  the  credit  period  to  include 
the  number  of  days  between  the  date  the 
consignee  was  invoiced  for  the 
merchandise  it  consumed  and  the  date 
the  respondent  received  payment  from 
the  home  market  customer.  In  addition, 
we  considered  the  date  of  sale  for 
consigimient  sales  to  be  the  date  that  the 
respondent  invoiced  the  customer  for 
the  merchandise  the  consignee  notified 
the  respondent  it  had  consumed. 

We  made  company-specific- 
adjustments  for  price-to-price 
comparisons  as  follows: 

CBCC 

We  calculated  NV  based  on  packed, 
FOB  plant  and  CIF  prices  to  unaffiliated 
customers.  We  added  the  amount  of 
interest  revenue  actually  collected  on 
home  market  sales  in  instances  where 
the  customer  paid  late.  Section 
773(a)(1)(B)  of  the  Act  directs  that  we 
calculate  NV  on  the  basis  of  the  price  at 
which  the  "foreign  like  pnxiuct  is  first 
sold."  Foreign  like  product,  in  turn,  is 
defined  by  section  771(16)  of  the  Act  as 
merchandise  that  is  pnxluced  in  the 
same  country  and  by  the  same  person  as 
the  merchandise  which  is  the  subject  of 
the  investigation.  Therefore,  because 
CBCC  sold  only  self-produced 
merchandise  to  the  United  Stetes,  the 
stetute  prohibits  using  sales  of 
merchandise  produced  by  persons  other 
than  CBOC  in  the  calculation  of  normal 
value.  Acconiingly,  we  excluded  from 
the  calculation  of  NV  all  re-sales  of 
merchandise  which  was  not  produced 
by  CBCC. 

In  addition,  we  excluded  all  sales 
reported  in  the  home  market  datebase 
which  were  determined  to  be  either 
cancelled  or  reported  twice  in  the  sales 
listing.  We  did  not  deduct  reported  IPI 
taxes  for  four  home  market  customers 
because  it  was  determined  at 
verification  that  the  ferrosilicon  these 


customers  purchased  was  used  to 
produce  merchandise  for  exportation. 
Therefore,  these  customers  were  exempt 
from  paying  IPI  taxes  during  the  POR. 
Finally,  we  calculated  a  packing  cost  for 
one  sale  where  no  packing  cost  was  * 
reported  because  the  sale  was  actually 
packed  in  bags. 

We  adjusted  for  commissions  as 
follows:  Where  commissions  were  paid 
on  some,  but  not  all.  home  market  sales 
used  to  calculate  NV,  and  no 
commissions  were  paid  on  a  U.S.  sale 
used  to  calculate  export  price,  we 
deducted  the  home  market  commission 
from  NV  and  added  to  NV  the  lesser  of 
either  (1)  The  indirect  selling  expenses 
incurred  on  the  U.S.  sale  or  (2)  the 
weighted-average  amount  of  the 
commissions  paid  on  the  home  market 
sales.  We  recalculated  U.S.  inventory 
carrying  costs  as  follows:  (1)  The  credit 
period  was  recalculated  using  the 
number  of  days  in  inventory  at  the  plant 
confirmed  at  verification;  and  (2) 
because  CBCC  had  no  short-term 
borrowings  during  the  POR,  we 
calculated  U.S.  inventory  carrying  costs 
using  the  average  "taxa  referential"  rate 
offered  on  short-term  transactiotis  by  the 
Central  Bank  of  Brazil.  (See  the 
"Concurrence  Memorandum"  dated 
April  1, 1997,  and  the  verification  report 
dated  ManJi  19. 1997  on  file  in  room  B- 
099  of  the  main  commerce  building.) 

Minasligas 

We  calculated  NV  based  on  packed. 
FOB  plant  and  OF  prices  to  unaffiliated 
customers.  For  those  home  market 
shipments  which  Minasligas  claimed 
were  made  pursuant  to  long-term 
contracts,  we  based  the  date  of  sale  on 
the  invoice  date  because,  based  on 
information  gathered  at  verification,  we 
did  not  find  the  essential  terms  of  sale 
(i.e.,  price  and  quantity)  to  be  fixed  on 
the  date  of  contract  Specifically,  we 
noted  that  the  prices  and  quantities 
were  frequently  modified  after  the  date 
.  of  the  contract,  there  were  no  penalties 
imposed  by  Minasligas  in  instances 
where  the  customer  did  not  purchase 
the  quantity  specified  in  the  contract, 
and  the  shipping  schedules  specified  by 
the  customer  were  frequentiy  changed 
and/or  not  met  (For  a  further  discussion 
of  Minasligas'  long-term  contracts,  see 
the  "Concurrence  Memorandum"  dated 
April  1. 1997,  on  file  in  room  B-099  of 
the  main  Commerce  building.)  We 
corrected  the  reported  pwyment  date  for 
one  transaction  to  reflect  the  actual 
payment  date  confirmed  at  verification. 

Price  to  Constructed  Value  Comparisons 

Where  we  compared  export  prices  to 
CV,  we  deducted  from  CV  the  weighted- 
average  home  market  direct  selling 
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expenses  and  added  the  product 
specific  U.S.  direct  selling  expenses  in 
accordance  with  sections  773(a)(8)  and 
773(a)(6Miii)oftheAct 

Cuirency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversiops 
based  on  the  ofBcial  exchange  rates  in 
efiiect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  Section  773A(a)  of  the  Act 
directs  the  Department  to  use  a  daily 
exchange  rate  in  order  to  convert  foreign 
currencies  into  U.S.  dollars,  unless  the 
daily  rate  involves  a  "fluctuation."  In 
accordance  with  the  Department's 
practice,  vre  have  determined  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  a  benchmark 
by  2.25  percent.  The  benchmark  is 
defined  as  the  rolling  average  of  rates  for 
the  past  40  business  days.  When  we 
determine  that  a  fluctuation  exists,  we 
substitute  the  benchmark  for  the  daily 
rate. 

Pnliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist  for  the  period  March  1, 
1995  through  February  29,  1996: 


Manutacturai/exporter 

Margin 
(percent) 

C8CX: 

Mnaaigas 

2.27 
7.98 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Interested  parties 
are  invited  to  comment  on  the 
preliminary  results.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  each 
argimient:  (1)  A  statement  of  the  issue: 
and  (2)  a  brief  siunmary  of  the 
argument  All  case  briefs  must  be 
submitted  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
brieb,  which  are  limited  to  issues  raised 
in  the  case  briefe,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  tirill 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  within  120  days  from  the 
publication  of  these  preliminary  results. 

The  Department  shall  determine,  and 
the  Oistnms  Service  shall  assess. 


antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
EP  and  NV  may  vary  from  the 
percentages  stated  above.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directiy  to  die  Customs 
Service.  The  final  results  of  this  review 
shall  be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  the 
determination  and  for  hiture  deposits  of 
estimated  duties.  For  duty  assessment 
purposes,  we  calculated  an  importer- 
specific  assessment  rate  by  aggregating 
the  dumping  margins  calculated  for  all 
U.S.  sales  to  each  importer  and  dividing 
this  amount  by  the  total  quantity  of 
subject  merchandise  sold  to  each  of  the 
respective  importers.  This  specific  rate 
calculated  for  each  importer  will  be 
used  for  the  assessment  of  antidumping 
duties  on  the  relevant  entries  of  subject 
merchandise  during  the  POR. 

Ftirthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  ferrosilicon  from  Brazil  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  CBCX]  and  Minasligas 
will  be  the  rates  established  in  the  final 
results  of  administrative  review,  except 
if  the  rate  is  less  than  0.5  percent,  ad 
valorem  and,  therefore,  de  minimis 
within  the  meaning  of  19  CFR  353.6,  the 
cash  deposit  rate  will  be  zero;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less  than  fair 
value  (LTFV)  investigation  or  a  previous 
review,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  previous  review,  or  the 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews, 
the  cash  deposit  rate  will  be  35.95 
percent,  the  "All  Others"  rate  made 
effiactive  by  the  antidumping  duty  order 
(59  FR  11769,  March  14,  1994).  These 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  tmder  19  CFR  353.26  to 
file  a  cflctificate  regarding  the 


reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  diuing  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidiunping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  April  1, 1997. 
Koiwrt  S.  LaRiMM. 
Acting  Assistant  Secretary  for  Import 
Administration . 

|FR  Doc.  97-6956  Filed  4-7-d7;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
{A-412-4021 

Certain  Forged  Steel  Crankshafts  From 
the  United  Kingdom;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Revocation  of 
Antidumping  Duty  Order 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Revocation  of  Antidumping 
Duty  Order. 

SUMMARY:  On  December  3, 1996,  die 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  certain 
forged  steel  craiJcsluJts  from  the  United 
Kingdom  (61  FR  64055).  This  review 
covers  shipments  of  this  merchandise  to 
the  United  Stetes  during  the  period 
September  1, 1994  through  August  31, 
1995. 

We  gave  interested  parties  an 
opportiuiity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  and  rebuttal 
comments  received,  we  have  corrected 
certain  clerical  errors  in  the  margin 
calculations.  The  final  weighted-average 
dumping  margin  for  the  reviewed  firm 
is  listed  below  in  the  section  entiUed 
"Final  Results  of  the  Review." 
EFFECTIVE  DATE:  April  8.  1997. 
FOR  FURTHER  ■rORMATION  CONTACT: 
David  Dirstine,  Lyn  Johnson,  or  Richard 
Rimlinger,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW. 
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Washington  D.C.  20230;  telephose  (202) 
482-4733. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citetions  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendjments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citetions  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11. 1995  (60 
FR  25130). 

SUPPt^MENTARY  INFORMATION: 

Background 

On  December  3, 1096,  the  Department 
published  the  preliminary  results  of  its 
administrative  review  of  the 
antidimiping  duty  order  on  certain 
forged  steel  crankshafts  from  the  United 
Kingdom  (61  FR  64055).  This  review 
covers  shipments  of  this  merchandise  to 
the  United  Stetes  during  the  period 
September  1, 1994  through  August  31, 
1995. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  At  the  request  of 
petitioner,  the  Krupp  Gerlach  Company 
(KGC),  we  held  a  public  hearing  on 
January  21, 1997.  The  Department  has 
now  conducted  this  administrative 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  Review 

Imports  covered  by  this  review  are 
certain  forged  steel  crankshafts.  The 
term  "crankshafts,"  as  used  in  this 
review,  includes  forged  carbon  or  alloy 
steel  crankshafts  with  a  shipping  wei^t 
between  40  and  750  pounds,  whether 
machined  or  unmachined.  These 
products  are  currenUy  classifiable  under 
item  numbers  8483.10.10.10, 
8483.10.10.30,  8483.10.30.10.  and 
8483.10.30.50  of  the  Harmonized  Tariff 
Schedule  (HTS).  Neither  cast 
crankshafts  nor  forged  crankshafts  with 
shipping  weights  of  less  than  40  pounds 
or  more  than  750  pounds  are  subject  to 
this  review.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive  of  the  scope  of  the 
order. 

This  review  covers  one  manufacture/ 
exporter  of  crankshafts,  British  Steel 
Forgings  (BSF),  and  the  period 
September  1, 1994  through  August  31. 
1995. 


Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  some  changes 
in  the  final  results  in  our  calculations 
for  the  preliminary  results  of  review,  we 
inadvertently  did  not  take  into  accoimt 
credit  expense  adjustments  that 
respondent  reported  prior  to  verification 
for  certain  U.S.  models  when  making 
circtunstance-of-sale  ad{\istments.  We 
have  included  the  correct  credit  costs  in 
our  final  calculations.  We  also 
improperly  converted  amounts  stated  in 
Pounds  Sterling  to  U.S.  dollars  by 
multiplying  amounts  stated  in  Pounds 
Sterling  by  the  applicable-exchange- 
rate-conversion  factors  when,  in  fact, 
the  Pounds  Sterling  amounts  should 
have  been  divided  by  those  conversion 
factors.  We  have  converted  ciirrencies 
correctiy  in  our  final  calculations.  We 
incorrectly  made  deductions  from, 
rather  than  additions  to,  home  market 
(HM)  sales  for  certain  supplemental 
charges.  We  made  the  appropriate 
corrections  for  these  final  resulte. 
Finally,  we  inadvertentiy  omitted 
supplemental  charges  refated  to  U.S. 
sales  which  resulted  in  underatated  U.S. 
prices.  We  added  these  supplemratal 
charges  to  the  relevant  U.S.  sales  for 
these  final  resulte. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  On  January  2,  and 
January  9, 1997,  we  received  case  and 
rebuttal  briefa  firom  KGC  and  BSF. 

Comment  1 :  KGC  argues  that  the 
Department  incorrecUy  calciilated 
constructed  value  (CV)  because  it 
computed  a  simple-average  profit  figure 
using  only  the  profit  margins  of  the  BSF 
crankshaft  forging  and  mArhining 
facilities  and  did  not  include  the  profit 
realized  by  British  Steels  Engineering 
Steels  (BSES),  the  division  that  supplies 
the  steel  for  producing  crankshafts.  KGC 
argues  that,  because  the  Department 
considers  BSF  and  BSES  to  be  divisions 
of  the  same  corporation  for  purposes  of 
determining  raw  material  coste,  they 
also  must  be  treated  as  a  single 
corporate  entity  for  purposes  of 
determining  the  profits  generated  by 
their  combined  activities. 

KGC  further  argues  that  the 
Department  incorrecUy  included  in  its 
calculations  the  loss  realized  by  one  of 
the  four  crankshaft  forging  and 
machining  facilities.  KGC  argues  that,  as 
stated  in  §  773(e)(2)(A)  of  the  Act,  as 
amended  by  the  URAA,  CV  must  be 
based  on  profita  (i.e.,  not  losses)  realized 
in  the  ordinary  course  of  trade. 
Therefore,  KGIC  contends,  the 
Department  should  not  have  allowed 


this  loss  to  reduce  average  profit  used 
forCV. 

In  rebuttal,  BSF  states  that  the 
Department  correctly  calculated  the 
profit  percentage  used  in  the  calcvdation 
of  CV.  BSF  contends  that  it  properly 
determined  profit  by  referring  to  the 
management  reports  that  it  uses  to 
prepare  the  consolidated  financial 
statementa  at  the  level  of  reporting 
which  most  specifically  relates  to  the 
sale  of  crankshafts  in  the  United 
Kingdom,  i.e.,  the  facilities  which 
produce  and  sell  crankshafts  for 
consumption  in  the  United  Kingdom 
and  reflected  in  the  fifn>ncial  records  of 
those  facilities.  BSF  argues  that,  when 
BSES  ships  steel  to  BSF  (another 
division  of  the  same  company)  for 
processing  into  crankshafts,  diere  is  no 
sale  involved;  rather,  BSF  asserte,  it  is 
making  an  interdivisional  transfer  of 
raw  materials  within  the  same  company. 
BSF  further  argues  that  BSES's  profit  on 
sales  of  a  full  range  of  producte 
including  downstream  steel  producte  lo 
customers  outeide  of  the  company  has 
nothing  to  do  with  BSF's  profit  on  sales 
on  crankshafte.  BSF  contends  that, 
contrary  to  KGC's  interpretation, 
nowhere  in  the  URAA  or  the  Statement 
4>f  Administrative  Action  (SAA)  is  it 
ever  suggested  that,  in  computing  the 
level  of  profit,  the  Department  should 
ignore  facilities  at  wMch  expenses 
exceeded  revenue. 

Department's  Position:  As  in  the 
previous  review,  we  continue  to 
consider  BSF  and  BSES  to  be  divisions 
of  the  same  corporate  entity.  See  Certain 
Forged  Steel  Crankshafts  from  the 
United  Kingdom.  61  FR  54613  (October 
21. 1996)  [Crankshafts  V).  However,  this 
does  not  necessarily  mean  that  the 
combined  profits  and  losses  of  these  two 
sister  divisions  of  the  same  corporate 
entity  should  be  used  as  the  profit 
reflective  of  crankshaft  sales.  First,  we 
do  not  consider  the  transfer  of  the  raw 
material,  i.e..  steel  from  one  division  to 
another  division  within  the  same 
company,  to  be  a  transaction  in  this 
case,  so  there  is  no  profit  present  in  that 
transaction.  Second,  there  is  no 
connection  between  crankshafte  and  the 
profit  that  BSES  realizes  on  ite  wide  line 
of  steel  producte,  many  of  which  have 
no  relationship  whatsoever  with 
crankshafts. 

We  note  that  for  the  preliminary 
resiilte  we  used  the  combined  profit  of 
BSFs  four  crankshaft-forging  and 
machining  facilities  but  incorrecUy 
steted  to  interested  parties  that  we  had 
used  a  simple  average  profit  figure  for 
these  facilities.  For  these  final  resulte 
we  have  used  a  profit  figure  based  on 
the  combination  of  the  weighted-average 
profit  rates  for  each  of  the  four 
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crankshaft-forging  and  machining 
facilities.  This  rate  is  appropriate 
because,  as  a  combined  rate,  it  is 
directly  related  to  the  production  and 
sale  of  the  subject  merchandise. 

With  respect  to  petitioner's  argument 
that  for  the  profit  calculation  we  must 
exclude  losses  by  one  of  BSFs  fiurilities, 
we  disagree.  Contrary  to  our  statement 
in  the  preliminary  results  of  this  review, 
we  did  not  base  profit  for  CV  on  the 
methodology  set  forth  in  §  773(e)(2KA) 
of  the  statute.  Rather,  the  Department 
was  imable  to  calciilate  the  actual 
amounts  of  profit  realized  in  connection 
with  the  production  and  sale  of  the 
foreign  like  product  because  the 
information  to  calculate  a  profit  on  that 
basis  was  not  available.  Accordingly,  as 
tacts  available,  we  used  the  actvial 
amounts  of  profit  realized  by  BSF  in 
connection  with  the  production  and  sale 
of  merchandise  that  is  in  the  same 
general  category  of  products  as  the 
subject  merrhandi.se,  the  alternative 
methodology  set  forth  in  §  773(e)(2)(B)(i) 
of  the  statute.  This  alternative  method 
does  not  require  that  all  sales  used  to 
determine  the  profit  amount  t>e  within 
the  ordinary  course  of  trade.  Therefore, 
we  calculated  the  weighted-average 
profit  based  upon  the  profit  experience    - 
of  each  of  BSF's  manufacturing  plants 
that  produce  crankshafts  (i.e.,  the  same 
general  category  of  products  as  the 
subject  merchandise). 

Moreover,  the  profit  and  loss 
experience  of  the  four  plants  is  relevant . 
to  the  overall  profit  determination  for 
the  foreign  like  product  because  those 
facilities  each  produce  subject 
merchandise  (or  foreign  like  product). 

Comment  2:  KCC  argues  that,  unless 
the  Department  uses  the  profit  of  both 
BSES  and  BSF  in  its  computation  of 
profit  fw  CV.  it  must  use  transfer  prices 
between  BSES  and  BSF  rather  than  cost 
of  production  (COP)  as  the  measure  of 
BSF's  raw  material  cost  of  steel.  In 
rebuttal,  BSF  contends  that  KGC 
essentially  repeats  its  arguments  that  it 
made  during  the  fifth  administrative 
review  and  which  the  Department 
rejected. 

Department's  Position:  We  have 
addressed  the  issue  of  profit  in  response 
to  the  previous  comment  Regarding  the 
cost  of  steel,  because  BSF  and  BSES  are 
divisions  of  the  same  corporation,  BSFs 
steel  cost  for  producing  crankshafts  is 
the  COP  of  the  steel  manufKtured  by 
BSES.  Therefore,  we  used  the  COP  data 
provided  by  BSF,  which  we  verified,  in 
calculating  CV.  See  Crankshafts  Vat 
54614. 

Comment  3:  KGC  argues  that  the 
Department  incorrectly  calculated 
normal  value  (NV)  for  a  HM  crankshaft 
model  which  was  used  for  prica-to-price 


comparisons  to  two  crankshaft  models 
sold  in  the  United  States  and  provides 
calciilations  it  conducted.  KGC 
contends  that  the  E)epartment's 
calciilations  understate  the  true  NV  of 
the  HM  model  by  more  than  ten  percent. 

BSF  notes  that  certain  supplemental 
charges  were  incorrectly  subtracted 
from,  rather  than  added  to,  HM  models. 

Department's  Position:  We  agree  with 
petitioner  in  part  We  inadvertently 
deducted  two  supplemental  charges 
applicable  to  HM  sales  from,  rather  than 
added  to,  HM  price  for  the  preliminary 
results.  We  have  corrected  this  error  for 
these  final  results.  In  addition,  as  a 
result  of  verification,  we  recalculated 
the  first  supplemental  charge  and  used 
the  recalciilated  value  in  the 
preliminary  results.  However,  in  its 
calculations  for  its  case  brief,  KGC  used 
the  pre-verification  value  for  the  firat 
supplemental  charge  rather  than  the 
recalculated  amount  Moreover.  KGC 
applied  the  highest  reported  expenses 
for  shipments  of  the  comparator  model 
in  its  calculations  as  opposed  to  a 
weighted-average  expense  amount 
which  we  used  in  our  preliminary 
calculations.  Therefore,  KGC's 
calculation  of  NV  does  not  reflect  the 
information  on  the  record  and  our 
practice. 

Comment  4:  KGC  argues  that  the 
Department  should  apply  as  "best 
information  available"  (i.e..  facts 
available)  a  9.77  percent  margin  to 
partially  machined  crankshafts  which  is 
the  BIA  rate  that  the  Department 
applied  to  this  merchandise  in  the  third 
administrative  review  because  the 
record  of  this  review  does  not  provide 
an  adequate  basis  to  assess  the  acciuacy 
of  the  information  BSF  has  provided 
with  regard  to  its  partially  machined 
crankshafts. 

Specifically,  KGC  argues  that  the 
record  in  this  review  does  not  provide 
adequate  information  to  enstire  that  the 
Department  calculated  NV  for  BSF's 
partially  machined  crankshafts 
properly.  KGC  fint  claims  that  BSF 
failed  to  describe  in  its  response  the 
rudimentary  machining  processes  that  it 
applied  to  its  partially  machined 
crankshafts  and  the  costs  associated 
with  each  such  process.  Second,  KGC 
claims  that  there  is  no  explanation  on 
the  record  as  to  why  the  total  costs  BSF 
reported  in  its  supplemental 
questionnaire  response  for  these 
partially  machined  crankshafts  do  not 
tie  to  the  sum  of  the  forging  costs  and 
machining  costs  reported  by  BSF  in  its 
initial  questionnaire  response.  Third. 
KGC  notes  that  the  Department  did  not 
address  partially  machined  crankshafts 
in  its  verification  report 


In  response,  BSF  states  that  petitioner 
never  argues  that  the  information  on  the 
record  is  incorrect  but  only  that 
information  which  was  not  supplied 
was  never  verified.  BSF  argues  that  the 
total  costs  for  the  partially  machined 
crankshafts  which  it  submitted  in  its 
supplemental  response  are  correct  BSF 
further  contends  that  it  described  in 
detail  the  rudimentary  machining 
processes  involved  in  the  production  of 
its  partially  machined  crankshafts  in  its 
initial  questionnaire  response  and  in  its 
supplemental  questionnaire  response. 
BSF  suggests  that  KGC's  confusion  and 
inability  to  tie  total  costs  submitted  for 
partially  machined  crankshafts  to  the 
sum  of  the  forging  and  machining  costs 
separately  submitted  by  BSF  is  the 
result  of  KGC  erroneously  considering 
COP  and  transfer-price  data  of  steel  that 
BSF  uses  to  make  crankshafts  as 
submitted  in  a  table  in  BSF's  initial 
questionnaire  response  to  be  costs  of 
forging.  BSF  notes  that  the  Def>artment 
never  requested  that  it  report  separately 
the  costs  of  forging  for  putially 
machined  crankshafts  and.  therefore,  it 
never  submitted  such  data.  However, 
BSF  contends  that  the  total  costs  of  the 
partially  machined  crankshafts  which  it 
did  submit  are  nonetheless  accurate  and 
could  still  be  verified  by  the  Department 
if  necessary.  The  Department,  according 
to  BSF,  should  reject  KGC's  claim  that 
BIA  should  be  applied  to  partially- 
machined  crankshafts. 

Department's  Position:  We  are 
satisfied  with  BSF's  comprehensive 
description  of  the  process  of 
manufacturing  partially  machined 
crankshafts.  Our  analysis  of  the  record 
evidence  and  our  findings  at  verification 
give  us  no  reason  to  believe  that  the 
total  cost  data  submitted  for  partially 
machined  crankshafts  was  inacctirate. 
The  Department's  regulations  provide 
for  significant  flexibility  in  conducting 
verifications  by  permitting  the 
verification  of  a  sample  of  data  that  the 
Department  considers  relevant  to  factual 
information  submitted.  Recognizing  that 
it  is  administratively  impossible  for  us 
to  verify  every  topic,  we  piirposefully 
selected  those  items  to  examine  in  detail 
that  we  considered  to  reflect  the 
universe  of  subject  merchandise  in  this 
proceeding.,  i.e.,  a  complete 
examination  of  the  costs  of  the  one  HM 
model  alleged  to  have  been  sold  below 
cost,  a  complete  examination  of  the  CV 
methodology  and  calciilation  for  a 
selected  model  sold  in  the  United 
States,  and  a  complete  examination  of 
the  machining  costs  for  a  machined 
crankshaft.  Other  than  the  corrections 
and  recalculations  as  noted  in  our 
verification  report  and  analysis 
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memorandiun,  we  found  the  data 
submitted  by  BSF  to  be  accurate  and  we 
have  no  reason  to  disregard  the  other 
portions  of  its  response  [e.g.,  BSF's  data 
regarding  partially  machined 
crankshafts). 

Comment  5:  Based  on  a  press  release 
and  newspaper  article  aimouncing  that 
BSF's  parent  sold  the  respondent's 
forging  facilities  to  a  new  company, 
KGC  argues  that,  given  the  uncertainty 
about  the  future  ownership  and 
potential  business  plans  of  BSF,  the 
Department  cannot  reasonably  reach  the 
conclusion,  required  imder  19  CFR 
§  353.25(a)(l)(ii)),  that  BSF  or  its 
successor  is  not  likely  to  export 
crankshafts  to  the  United  States  in  the 
future  at  less  than  NV.  KGC  urges  the 
Department  to  continue  the  existing 
order  until  the  Department  can 
reasonably  determine  that  BSF's  future 
U.S.  pricing  practices  will  not  result  in 
less-than-hfv  sales. 

In  rebuttal.  BSF  argues  that  KGC 
provides  no  legal  basis  to  support  its 
contention  that  the  Department  should 
not  revoke  the  existing  order  as  it 
cannot  reasonably  determine  that  BSF  is 
unlikely  to  make  sales  at  less  than  NV. 
BSF  further  argues  that  the  lack  of 
precedent  to  support  KGC's  argvunent  is 
not  surprising;  BSF  has  not  discovered 
any  instance  in  which  the  E>epartment 
has  decided  not  to  revoke  an  order 
because  of  a  change  in  ownerahip. 
Citing  Toshiba  Corp.  v.  United  States, 
15  err  597,  600  (1991)  (Toshiba),  BSF 
argues  that  the  Department's  policy  in  a 
revocation  proceeding  is  to  examine 
only  the  information  integral  to  its 
antidumping  investigation  and  not  to 
gather  all  economic  or  financial 
information  about  a  company  regardless 
of  its  relevance  or  credibility.  BSF 
further  argues  that,  in  light  of  Toshiba, 
KGC's  assertion  that  the  proposed  sale 
of  BSF  in  some  way  affects  the 
Department's  revocation  determination 
is  incorrect.  BSF  concludes  that  its 
record  of  three  years  without  dumping 
margins  provides  abundant  evidence 
that  sales  of  crankshafts  by  BSF  compete 
fairly  in  the  United  States.  BSF  urges 
die  Department  to  continue  its  practice 
of  revoking  orders  after  three  years  of  de 
minimis  margins. 

Department's  Position:  Pursuant  to 
the  Department's  revocation 
requirements  under  19  CFR  §  353.25(a), 
respondent  in  this  case  filed  a  timely 
request  for  revocation  under  §  353.25(b). 
certified  that  sales  in  the  current  review 
period  were  made  at  not  less  than 
normal  value  under  §  353.25(b)(1).  and 
has  established  the  requisite  three 
consecutive  years  of  de  minimis  margins 
under  §  353.25(aM2)(i).  With  respect  to 
the  issue  of  likelihood  of  resumption  of 


dumping  under  §  353.25(a)(2)(ii),  no 
evidence  was  submitted  on  the  record  of 
this  case  in  support  of  the  contention 
that  BSF  is  likely  to  resume  dumping 
after  revocation  of  the  order.  Petitioner 
has  instead  argued  that  the  most  recent 
change  in  the  company's  ownership  by 
itself  provides  a  basis  for  the 
Department  to  deny  revocation  in  this 
case  because  "the  Department  cannot 
reasonably  reach  the  conclusion, 
required  under  19  CFR  §  353.25(a)(l)(ii), 
that  BSF  or  its  successor  is  unlikely  to 
export  crankshafts  to  the  United  States 
in  the  future  at  less  than  NV."  KGC 
January  2, 1997  submission  at  22. 

We  aisagree.  Petitioner  has  failed  to 
establish  any  relationship  between  the 
reported  change  in  ownerahip  and  the 
likelihood  of  resumption  of  dumping  by 
BSF.  Petitioner's  argument  amounts  to 
mere  speculation,  particularly  where,  as 
here,  the  company  under  review  has 
changed  ownership  in  the  past  without 
a  corresponding  effect  on  the  company's 
pricing  behavior  sufficient  to  generate  a 
margin  of  dumping  greater  than  de 
minimis.  Indeed,  the  company's 
previous  change  of  ownerahip  combined 
with  its  continued  pricing  practices 
indicates  that,  for  this  product,  changes 
in  corporate  ownership  are  not  likely  to 
affect  pricing  of  subject  merchandise 
sufficient  to  warrant  denial  of 
revocation.  Contrary  to  petitioner's 
contention,  the  continuation  of  de 
minimis  margins  following  the  previous 
change  in  ownership  tends  to  support 
revocation  in  this  case  because  it 
indicates  that  such  a  change  by  itself 
does  not  have  a  meaningful  effect  on 
pricing  in  the  crankshaft  market 

In  sum,  there  is  no  evidence  on  the 
record  to  substantiate  petitioner's 
concern  that  BSF  is  likely  to  resume 
sales  at  dumped  prices.  Because  BSF 
has  made  sales  at  not  less  than  NV  for 
three  consecutive  reviews  and  because 
there  is  no  evidence  on  the  record  to 
indicate  the  likelihood  of  resumption  of 
sales  at  dumped  prices,  we  are  revoking 
the  antidiunping  duty  order  with 
respect  to  BSF.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Revocation  In  Part;  Pressure 
Sensitive  Plastic  Tape  From  Italy,  (55 
FR  6031, 6032;  February  21. 1990). 
Further,  since  BSF  is  the  only  company 
covered  by  the  antidumping  duty  order 
on  crankshafts  from  the  United 
Kingdom,  this  action  constitutes  a 
revocation  of  the  order. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 
average  margin  exists  for  the  period 
September  1, 1994  through  August  31, 
1995. 


Manufacturer/Exporter 


BSF 


Margin 
percent 


0.31 


As  stated  in  our  response  to  comment 
number  5  above,  we  have  determined 
that  BSF  has  met  the  requirements  for 
revocation  set  forth  in  19  CFR 
§  353.25(a)  of  our  regulations.  We  are 
therefore  revoking  the  order  with 
respect  to  crankshafts  from  the  United 
Kingdom,  based  on  our  determination 
that  BSF  is  the  only  known  producer  of 
crankshafts. 

This  revocation  applies  to  all  entries 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consimtiption  on  or  after  August  31, 
1995.  The  Department  will  order  the 
suspension  of  liquidation  ended  for  aU 
such  entries  and  will  instruct  the 
Customs  Service  to  release  any  cash 
deposit  or  bonds.  The  Department  will 
further  instruct  Customs  to  refund  with 
interest  any  cash  deposits  on  entries 
made  on  or  after  August  31, 1995.  In 
addition,  the  Department  will  terminate 
the  review  covering  shipments  of 
subject  merchandise  from  the  United 
Kingdom  during  the  period  September 
1,  1995  through  August  3L,  1996,  which 
was  initiated  on  October  17, 1996  (61 
FR  54154). 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  §  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidvunping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aKl) 
of  the  Act  (19  U.S.C  1675(aKl))  and  19 
CFR  §353.22. 

Dated:  April  2, 1997. 
Robert  S.  URiHM, 

Acting  Assistant  Secretary  for  Import 
Administration . 

(FR  Doc  97-e954  Filed  4-7-97;  8:4S  am) 
MJJMQCOOE  »10-0S-P 
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DEPARTMENT  OF  COMMERCE 

intematlonal  Trade  Administration 
(A-301-602] 

Certain  Freeh  Cut  Ftonvers  From 
Colombia:  Preliminary  Results  and 
Partial  Reecieaion  of  Antidumping 
Duty  Administrative  Review 

AG0ICY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 


r:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
fresh  cut  flowers  from  Colombia  for  the 
period  March  1, 1995  through  February 
29, 1996. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
normal  value  (NV)  by  various 
companies  subject  to  this  review.  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  this  administrative 
review,  we  will  instruct  U.S.  Customs  to 
assess  antidumping  duties  equal  to  the 
difference  between  the  export  price  (EP) 
or  constructed  export  price  (CEP)  and 
the  NV.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  are 
requested  to  submit  with  each 
argument:  (1)  A  statement  of  the  issue; 
and  (2)  a  brief  stimmary  of  the 
argument  The  deadlines  for  submission 
of  argument  are  Listed  at  the  end  of  this 
notice.  All  memoranda  referred  to  in 
this  notice  can  be  found  in  the  public 
reading  room,  located  in  the  Central 
Records  Unit,  room  B-099  of  the  main 
Department  of  Commerce  building. 
EFfECnVE  DATE:  April  8. 1997. 
FOR  FUfmCR  MFOnHATION  CONTACT: 
Carole  Showers  or  Roy  A.  Malmiose, 
Office  of  AD/CVD  Enforcement.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230: 
telephone  (202)  482-3217  or  (202)  482- 
5414,  respectively. 

SUPPUMENTARY  MRMMATHM: 

Tlw  Applicable  Statute  and  Regulatioiis 

Unless  otherwise  indicated,  all 
dUtions  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition. 


unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  March  4, 1996,  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  of  the 
antidumping  duty  order  on  certain  fresh 
cut  flowers  from  Colombia.  See  61  FR 
8238.  In  acconlance  with  19  CFR 
353.22(c).  on  April  22,  1996.  we 
initiated  an  administrative  review  of 
this  order.  See  61  FR  17685.  On  August 
21, 1996,  in  accordance  %vith  section 
751(a)(3)(A)  of  the  Act  and  19  CFR 
351.213(h)(2),  we  extended  the  deadline 
for  these  preliminary  results  until 
March  31, 1997.  See  61  FR  43229.  From 
February  17  through  March  1, 1997,  we 
verified  the  responses  of  seven 
respondents.  The  Department  has 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the  Act 

Imports  covered  by  this  review  are 
shipments  of  certain  fresh  cut  flowera 
from  Colombia  (standard  carnations, 
miniature  (spray)  carnations,  standard 
chrysanthemums  and  pompon 
chrysanthemiuns).  These  products  are 
currently  classifiable  under  item 
numbers  0603.10.30.00,  0603.10.70.10. 
0603.10.70.20,  and  0603.10.70.30  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  period  of  review  is  March  1, 1995 
throueh  February  29,  1996. 

In  this  administrative  review,  473 
companies  were  either  named  in  the 
initiation  notice  or  were  affiliated  with 
a  company  named  in  the  initiation 
notice.  Wq  have  separated  these 
companies  into  the  following  categories: 
companies  providing  full  responses 
(selected  and  non-selected);  companies 
claiming  they  had  no  shipments  during 
the  POR;  companies  rlairning  they  were 
bcmkrupt  without  responding  further, 
companies  that  did  not  respond  at  all  or 
that  submitted  a  response  after  the 
deadline  for  submission  of 
questionnaire  responses;  companies  to 
which  we  were  unable  to  deliver  the 
questionnaire  (i.e.,  unlocatable 
companies);  and  companies  for  which 
we  are  rescinding  this  review. 

Raspondent  Selection 

Unlike  past  administrative  reviews  of 
this  order,  this  one  is  being  conducted 
under  statutorily  mandated  deadlines. 
On  September  20. 1996,  the  Department 


issued  a  memorandum  proposing  to 
limit  the  number  of  exporters  and 
producers  examined  in  this  review.  The 
memorandiun  also  proposed  specific 
sampling  methodologies.  The 
Department  invited  interested  parties  to 
comment  on  both  the  proposal  to  limit 
the  number  of  exportera  and  producera 
and  the  specific  sampling 
methodologies  described  in  the 
memorandum.  Comments  were 
submitted  by  the  Floral  Trade  Council, 
the  Asociacion  Colombiana  de 
Exportadores  de  Flores  ("Asocolflores"), 
the  HOSA  Group,  and  the  Caicedo 
Group.  After  considering  these 
conmients,  on  November  21, 1996,  the 
Department  decided  to  limit  the  number 
of  respondents  examined. 

Section  777A(c)(2)  of  the  Act  provides 
the  Department  with  the  authority  to 
determine  margins  by  limiting  its 
examination  to  a  statistically  valid 
sample  of  exportera  or  the  largest 
voliune  of  the  subject  merchandise  that 
can  reasonably  be  examined.  This 
subparagraph  is  formulated  as  an 
exception  to  the  general  rule  that  each 
company  for  which  a  review  is 
requested  will  be  individually  examined 
and  receive  a  calculated  margin.  Since 
the  resources  available  to  the 
Department  are  limited,  we  found  it 
administrably  necessary  to  restrict  the 
number  of  respondents  selected  for 
examination  in  order  to  conduct 
thorough  and  accurate  analyses  of 
responses  to  our  questionnaires  and 
other  relevant  issues  within  the 
statutory  deadlines.  Restricting  the 
number  of  respondents  for  examination 
is  consistent  with  other  past  cases 
involving  large  numbera  of  potential 
respondents,  statutory  deadlines  and 
limited  resources.  See,  for  example. 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Pasta  from  Italy, 
61  FR  1344  (January  19,  1996)  and 
Preliminary  Detennination  of  Sales  at 
Less  Than  Fair  Value:  Brake  Drums  and 
Brake  Rotors  from  the  People's  Republic 
of  China,  61  FR  53190  (October  10, 
1996). 

Therefore,  given  the  large  number  of 
producera  andyor  exportera  involved  in 
the  review  and  the  EJepartment's  limited 
resources,  the  Department  limited  its 
examination  to  the  13  groups  of 
exportera  and  producera  accounting  for 
the  largest  voliune  of  flowera,  in 
accordance  with  section  777A(c)(2)(B) 
of  the  Act  These  exp<»tera  accounted 
for  approximately  50  percent  by  volume 
of  the  exports  made  during  the  POR  by 
the  companies  and  groups  of  companies 
that  responded  to  our  questionnaire. 
These  13  respondents  are  the  Agrodex 
Group  ("Agrodex");  Caicedo  Group 
("Caicedo");  Oaveles  Colombianos 


Group  ("Qavecol");  Cultivos  Miramonte 
&oup  ("Cultivos  Miramonte"); 
Floraterra  Group  ("Floraterra");  Flores 
Colon,  Ltda  ("Flores  Colon");  Florex 
Group  ("Florex");  Guacatay  Group 
("Guacatay");  HOSA  Group  ("HOSA"); 
Maxima  Farms  Group  ("Majdma 
Farms");  Queens  Flowera  Group 
("Queens");  Tinzuque  Group 
("Tinzuque");  and  Tuchany  Group 
("Tuchany").  For  further  discussion  on 
the  issues  of  limiting  the  number  of 
respondents  and  the  selection  of 
respondents,  see  the  Memorandum  from 
Team  to  Barbara  R.  Stafford,  Deputy 
Assistant  Secretary,  Import 
Administration,  dated  November  21. 
1996. 

Affiliated  Companies 

During  the  course  of  this  review,  we 
examined  closely  the  relationships 
between  the  selected  respondents  and 
other  producera/exportera  listed  in  our 
notice  of  initiation.  Based  on  this 
examination,  we  concluded  that  one  of 
Guacatay's  importera  was  affiliated. 
Guacatay  complied  with  oui  request  to 
report  sales  by  this  importer  as  CEP 
sales. 

In  addition  to  our  examination,' 
several  respondents  filed  responses  on 
behalf  of  affiliated  companies  which 
were  either  not  listed  in  the  initiation 
notice,  or  were  listed  as  independent 
companies  in  the  initiation  notice.  On 
May  10,  1996,  Asocolflores  informed  us 
that  "Caico"  was  the  same  as  the 
Caicedo  Group.  Therefore,  while 
CAICO,  the  Caico  Group  and  the 
Caicedo  Group,  are  listed  separately  in 
QUI  initiation  notice,  we  are  treating 
them  as  part  of  the  same  group.  On 
October  1, 1996.  respondent  HOSA 
identified  the  five  companies  included 
in  the  HOSA  Group.  One  of  these 
companies,  Innovacion  Andina  S.A., 
had  been  listed  separately  in  our 
initiation.  We  are  now  listing  it  solely 
under  the  HOSA  Croup.  In  addition, 
both  Agrodex  and  Queens  submitted 
responses  on  behalf  of  more  companies 
than  were  named  in  the  initiation 
notice.  We  have  included  those 
companies  in  their  respective  groups. 

With  respect  to  the  respondents  other 
than  the  13  selected  respondents,  we 
received  the  following  information  on 
affiliation.  On  May  10. 1996, 
respondents  informed  us  that 
"Agromonte  Ltda"  was  the  same 
company  as  "Flores  Agromonte." 
Therefore,  we  have  listed  this  company 
under  its  appropriate  name.  Flores 
Agromonte.  In  our  initiation,  we  listed 
Floricola  la  Ramada  Ltda.  twice,  once 
under  the  Santa  Rosa  Group  and  once 
by  itself.  Based  on  information  received 
by  respondents  on  July  19, 1996,  we 


have  now  listed  it  only  one  time,  under 
the  Santa  Rosa  Group.  Also,  Agricola 
Benilda  Ltda  was  mentioned  twice  in 
oiur  initiation.  It  now  appears  only 
tmder  the  Aga  Group.  On  August  5, 
1996,  Asocolflores  informed  us  that 
Flores  la  Union/Santana  is  actually 
simply  "Santana"  and  is  a  ferm  of 
Flores  la  Union  Gomez  Arago  &  Cia. 
Therefore,  we  are  treating  Santana  as 
part  of  the  Flores  la  Union  Gomez  Arago 
&  Cia  Group.  Finally,  the  Bojaca  Group, 
Floralex  Group,  Funza  Group  and 
Soagro  Group  responded  on  behalf  of 
more  affiliated  companies  than  were 
named  in  the  initiation  notice.  The 
companies  affiliated  with  these  groiqps 
are  now  listed  as  reported  by  the 
respondents. 

NoD*Selected  Reqiondents 

This  is  the  firat  administrative  review 
of  any  antidiunpring  order  in  which  the 
Department  reviewed  only  the  largest 
exportera,  pursuant  to  section 
777A(c)(2)  of  the  Act.  When,  as  in  this 
case,  only  the  largest  exportera  are 
selected  and  each  given  an  individually 
calculated  margin,  there  remain  a 
number  of  exportera  for  whom  an 
individual  margin  caimot  be  calculated. 
The  statute  is  sUent  on  how  the  margins 
should  be  calculated  for  these  remaining 
non-selected  respondents. 

In  this  ninth  review,  we  fece  the 
unusual  situation  of  having  requested 
full  responses  frtnn  all  firms  prior  to  our 
decision  to  review  only  the  largest  We 
have  assigned  the  non-selected, 
cooperative  respondents  a  weighted- 
average  margin  based  on  the  calculated 
margins  of  selected  respondents, 
excluding  any  de  minimis  margins  and 
margins  based  on  fects  available.  Given 
the  unique  circumstances  of  this  case, 
using  the  weighted-average  margin  is 
most  consistent  with  the  general 
structure  of  the  statute.  Further, 
although  this  is  clearly  not  a  nonmarket 
economy  case,  we  have  ^ed  analogous 
situations  in  certain  NME  investigations 
where  we  were  unable  to  examine  all  of 
the  respondents.  The  methodology 
employed  here  is  the  same  as  that  which 
we  have  used  in  those  NME 
investigations.  See,  e.g.,  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Honey  from  the  People's 
Republic  of  China.  60  FR  14725  (March 
20, 1995)  and  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Brake  Drums  and  Brake 
Rotors  from  the  People's  Republic  of 
China,  61  FR  53190  (October  10, 1996). 
The  firms  in  question  are  listed  under 
"Non-Selected  Respondents"  in  the 
Preliminary  Results  of  Review  section 
below. 


No  Shipments 

We  received  responses  from  64  firms 
indicating  that  they  did  not  ship  during 
the  POR.  We  reviewed  information  from 
Customs  listing  aU  companies  who  had 
entries  of  subject  merchandise  during 
the  POR.  Since  40  of  the  companies  that 
stated  they  had  no  shipments  also  did 
not  appeer  on  Customs  data  as  having 
entries  during  the  POR,  we 
preliminarily  determine  that  they  did  a 
not  ship  during  the  POR.  Consistent     ^ 
with  our  practice  in  previous  reviews  of 
this  order,  for  those  companies  that  did 
not  ship  during  the  POR  which  had 
previously  been  reviewed  or 
investigated,  their  cash  dqxMit  rate  will 
contintie  to  be  the  company-specffic  rate 
published  for  the  most  recently 
reviewed  period,  For  those  companies 
that  did  not  ship  during  the  POR  and 
which  had  not  been  pr^ously 
reviewed  or  investigated,  their  cash 
deposit  rate  will  be  the  "all-othms"  rate. 
These  40  firms  are  listed  luider  "No 
Shipments"  in  the  Preliminary  Results 
of  Review  section  below.  For  those  24 
companies  which  stated  that  they  had 
not  shipped  during  the  POR,  but  which 
did  appear  on  the  Customs  data  as 
having  entries  during  the  POR,  we 
preliminarily  determine  that  these 
companies  have  failed  to  cooperate  with 
the  proceeding.  Therefore,  we  are 
applying  an  adverse  fects  available  rate 
of  76.60  percent  to  these  companies.  We 
will,  however,  seek  further  information 
from  these  respondents  and  from 
Customs  to  determine  whether  these 
entries  during  the  POR  actually  related 
to  sales  outside  of  the  POR.  These  24 
companies  are  included  under  "Non- 
Respondents"  in  ibe  PrelimirHiry  Results 
of  Review  section  below. 

Unlocatable  Conq»anies 

We  initiated  reviews  for  116  firms 
which  could  not  be  located  in  spite  of 
our  requests  for  assistance  from  such 
diverse  sources  as  the  Floral  Trade 
Council  ("FTC"),  Asocolflores,  the 
American  Embassy  in  Bogota,  and  the 
U.S.  Customs  Service.  Therefore,  we 
were  unable  to  conduct  administrative 
reviews  for  these  firms.  Consistent  with 
our  practice  in  past  administrative 
reviews  of  this  order,  we  will  assess 
duties  on  these  firms  in  the  following 
manner.  For  those  unlocatable 
companies  that  were  examined  in  a 
previous  review,  we  will  assess  duties 
based  on  their  company-specific  rate 
from  the  most  recent  review.  If  we  have 
not  previously  conducted  a  review  of  an 
unlocatable  company,  duties  equal  to 
the  "all  others"  rate  of  3.53  percent  from 
the  Less-Than-Fair- Value  (LTFV) 
investigation  will  be  assessed.  The  firms 
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in  question  are  listed  under 
"Uniocatable"  in  the  Preliminary 
RegiUts  of  Review  section  below. 


Subsequent  to  the  publication  of  our 
initiation  notice,  we  received  timely 
withdrawals  of  review  requests  from 
Agricola  La  Montana  and  My  Flowers. 
Because  there  were  no  other  requests  for 
review  for  these  companies  from  any 
^her  interested  parties,  we  are 
rescinding  this  review  with  respect  to 
these  two  companies  in  accordance  with 
19  CFR  351.213(d)(1).  In  addition,  we 
received  information  on  the  record  that 
Flower  Factory,  Hill  Crest  Gardens, 
Sunbelt  Florals,  and  Eldorado  Trading 
Corp  were  importers  and  not  producera/ 
exporters.  Consequently,  we  are 
terminating  the  review  with  respect  to 
these  four  firms. 


tTol 
Eligibility 

Under  the  ciirrmit  regulations,  as 
amended  by  the  interim  regulations 
published  in  the  Federal  KegistBr  on 
May  11, 1995,  the  Department  may 
revoke  an  order  in  part  if:  (1)  One  or 
more  producers  or  resellers  covered  by 
the  order  have  sold  the  merchandise  at 
not  less  than  foreign  market  value  for  a 
period  of  at  least  three  consecutive 
jrears;  (2)  it  is  not  likely  that  those 
persons  will  in  the  future  sell  the 
merchandise  at  less  than  foreign  market 
value:  and  (3)  the  producers  or  resellers 
agree  in  «mting  to  their  immediate 
reinstatement  in  the  order  if  the 
Department  determines,  subsequent  to 
their  revocation,  that  they  have  sold 
subject  merchandise  at  less  than  foreign 
market  value.  See  19  CFR  353.25(a)(2). 
Since  all  requests  for  review  in  the 
eighth  review  period  were  withdrawn, 
the  ninth  review  can  only  be  the  first  of 
any  three  consecutive  years.  On 
Novemba  27, 1996,  seven  prodiicers/ 
exporters  of  subject  merchandise,  who 
were  not  among  the  13  selected, 
requested  that  they  be  included  in  this 
review  so  as  to  preserve  their  eligibility 
far  possible  revocation  in  the  eleventh 
review. 

The  statute,  at  section  751(dMl).  states 
that  Commerce  "may  revoke,  in  whole 
or  in  part,  a  countervailing  or 
antidimiping  duty  order,"  (emphasis 
added).  Therefore,  the  Department  is 
under  no  obligation  to  provide  for  the 
poasibility  of  revocation  to  these  or  any 
companies  under  the  order.  However, 
we  recognize  that  the  request  by  the 
seven  respondents  to  preserve  their 
revocation  eligibility  presents  certain 
fundamental  equity  considerations. 
While  we  are  unable  to  include  these 
seven  producers/exporters  in  this 


review,  wre  intend  to  address  their 
concerns.  Therefore,  we  are  considering 
several  options  concerning  the 
appropriate  way  to  allow  for  the 
possibility  of  foture  partial  revocations 
in  this  order,  while  taking  into  account 
the  Department's  limited  resources  and 
the  requirement  that  a  company  be 
verified  in  order  to  be  revoked.  Among 
others,  we  are  considering  the  following 
three  options.  First,  we  could  allow 
companies  to  make  the  claim, 
retrospectively,  that  they  have  not 
dumped  for  the  past  three  years  in  the 
form  of  a  "changed  circumstances" 
review  in  the  eleventh  review  (i.e.,  the 
first  review  in  which  revocations  will  be 
possible  under  this  order).  Second,  we 
could  allow  a  group  of  companies  to 
claim  prospectively  that  they  will  have 
zero  or  de  minimis  margins  for  the  next 
three  years  and  examine  a  randdSn 
sample  of  each  such  group  in  each  of 
the  next  reviews  (i.e.,  beginning  in  the 
tenth  review).  Finally,  we  could  allow  a 
group  of  companies  to  claim 
prospectively  that  they  will  have  zero  or 
de  minimis  margins  for  the  next  three 
years  and  examine  certain  elements  of 
each  respondent's  data  (rather  than  a 
random  san^)le  of  all  respondents).  We 
invite  parties  to  conmient  on  these 
options,  as  well  as  any  others  that  take 
into  account  the  above  considerations. 
For  further  discussion  on  this  issue,  see 
Memorandum  bom  Team  to  Robert  S. 
LaRussa,  Acting  Assistant  Secretary  for 
Import  Administration,  dated  February 
21. 1997. 

Verificatioa 

Section  782(i)  of  the  Act  requires  the 
Department  to  verify  all  information 
relied  upon  in  making  a  final 
determination  in  a  review  imder  section 
751(a),  if  no  verification  was  made 
during  the  two  immediately  preceding 
reviews.  Therefore,  we  verified  only 
those  companies  that  were  not  verified 
in  Certain  Fresh  Cut  Flowers  From 
Colombia:  Final  Results  of  Antidumping 
Duty  Administrative  Review.  61  FR 
42833  (August  19,  1996)  {."Flowers 
1991-94").  As  provided  in  section 
782(iH3)(B)  of  the  Act,  we  verified 
information  provided  by  the  following 
respondents,  using  standard  verification 
procedures,  including  on-site 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  documentation  containing 
relevant  information:  Caicedo,  Clavecol, 
Floraterra,  Maxima  Farms,  Floras  Colon, 
Queens,  and  Tuchany. 

Duty  Absorption 

On  March  29, 1996,  the  petitioner 
requested  that  the  Department 
determine  whether  antidumping  duties 


had  been  absorbed  by  respondents 
during  the  FOR.  Section  751(a)(4)  of  the 
Act  provides.for  the  Department,  if 
requested,  to  determine,  diiring  an 
administrative  review  initiated  two  or 
four  years  after  publication  of  the  order, 
whether  antidumping  duties  have  been 
absorbed  by  a  foreign  producer  or 
exporter  subject  to  the  order,  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  importer  who 
is  affiliated  with  such  foreign  producer 
or  exporter.  Section  751(a)(4)  was  added 
to  the  Act  by  the  URAA.  The 
Department's  interim  regulations  do  not 
address  this  provision  of  the  Act 

For  transition  orders  as  defined  in 
section  751(c)(6)(C)  of  the  Act,  i.e., 
orders  in  effect  as  of  January  1, 1995, 
section  351.213(j)(2)  of  the  Department's 
proposed  antidumping  regulations 
provides  that  the  Department  will  make 
a  duty  absorption  determination,  if 
requested,  for  any  administrative  review 
initiated  in  1996  or  1998.  See  61  FR 
7308,  7366  (February  27, 1996).  The 
preamble  to  the  proposed  antidumping 
regulations  explains  that  reviews 
initiated  in  1996  will  be  considered 
initiated  in  the  second  year  and  reviews 
initiated  in  1998  will  be  considered 
initiated  in  the  fourth  year.  Id.  at  7308. 
7317.  Although  these  proposed 
antidumping  regulations  are  not  yet 
binding  upon  the  Department,  they  do 
constitute  a  public  statement  of  how  the 
Department  expects  to  proceed  in 
construing  section  751(a)(4)  of  the 
amended  statute.  This  approach  assures 
that  interested  parties  will  have  the 
opportunity  to  request  a  duty  absorption 
determination  on  entries  for  which  the 
second  and  fourth  years  following  an 
order  have  already  passed,  prior  to  the 
time  for  simset  review  of  the  order 
under  section  751(c).  Because  the  order 
on  certain  fresh  cut  flowers  from 
Colombia  has  been  in  effect  since  1986, 
this  is  a  transition  order.  Consequently, 
based  on  the  policy  stated  above,  it  is 
appropriate  for  the  Department  to 
examine  duty  absorption  in  this  ninth 
review,  which  was  initiated  in  1996. 

The  statute,  at  section  751(a)(4), 
provides  that  duty  absorption  may  occtir 
if  the  subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  Of  the  selected  respondents, 
the  following  have  affiliated  importers: 
Agrodex,  Caicedo,  Clavecol,  Cultivos 
Miramonte,  Floraterra,  Florex,  Guacatay, 
HOSA,  Maxima  Farms,  Queens  and 
Tuchany.  Furthermore,  we  have 
preliminarily  determined  that  there  are 
dumping  margins  for  the  following 
companies  with  respect  to  the 
percentages  of  their  U.S.  sales  by 
quantity  indicated  below: 


Name  of  company 

Percentage  of  U.S.  affiliated  Importer  sales  with  margin 

Agrodex _ 

Caicedo 

Clavecol  .~................ 

13.71 

100 

19.66 

Cultivos  Miramonte „ 

Floraterra „ 

Florex  

24.71 
24.32 
1306 

Guacatay _ 

HOSA 

27.98 
21.73 

Maxima  Farms . 

Queens  

31.37 
18.97 

Tuctiany  

22.33 

In  the  case  of  Caicedo,  we  are  unable 
to  calculate  a  margin  based  on  its 
response  and  have  therefore  determined 
its  dumping  margin  entirely  on  the  basis 
of  facts  avaUable.  In  such  cases,  we 
assume  duty  absorption  on  all  sales. 
With  respect  to  those  companies  (with 
affiliated  importers)  whose  margins  are 
not  determined  based  on  facts  available, 
we  presume  that  the  duties  will  be 
absorbed  for  those  sales  which  were 
dumped,  unless  there  is  evidence  (e.g., 
an  agreement  between  the  affiliated 
importer  and  the  unaffiliated  purchaser) 
that  the  unaffiliated  purchasers  in  the 
United  States  will  pay  the  full  duty 
ultimately  assessed  on  the  subject 
merchandise.  Although  in  this  case 
certain  companies  have  provided 
invoices  which  separately  list  an 
amoimt  for  estimated  antidumping 
duties  which  they  are  charging  their 
unaffiliated  purchasers,  none  of  these 
companies  has  presented  evidence  of 
agreements  with  unaffiliated  purchasers 
to  pay  ultimately  assessed  antidumping 
duties.  Under  these  circumstances, 
therefore,  we  preliminarily  find  that  the 
antidumping  duties  have  been  absorbed 
by  the  above-listed  firms  on  the 
percentage  of  U.S.  sales  indicated. 

Use  of  Facts  Available 

Section  776(a)(1)  of  the  Act  states  that 
if  necessary  information  is  not  available 
on  the  record,  the  Department  "shall, 
subject  to  section  782(d),  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
tide."  Section  782(e)  of  the  Act  provides 
that  the  Department  shall  not  decline  to 
consider  information  that  is  submitted 
by  an  interested  party  and  is  necessary 
to  the  determination  but  does  not  meet 
all  the  applicable  requirements 
established  by  the  Department  if:  (1) 
The  information  is  submitted  by  the 
deadline  established  for  its  submission; 
(2)  the  information  can  be  verified;  (3) 
the  information  is  not  so  incomplete 
that  it  cannot  serve  as  a  reliable  basis  for 
reaching  the  applicable  determination; 
(4)  the  interested  party  has 
demonstrated  that  it  acted  to  the  best  of 


its  ability  in  providing  the  information 
and  meeting  the  requirements 
established  by  the  Department  with 
respect  to  the  information;  and  (5)  the 
information  can  be  used  without  undue 
difficulties.  Accordingly,  in  iising  the 
facts  available,  the  Department  may 
disregard  information  submitted  by  a 
respondent  if  any  of  the  five  criteria  has 
not  been  met 

In  circumstances  where  the 
Department  determines  that  the  use  of 
focts  available  is  appropriate,  the 
Department  must  then  determine 
whether  an  adverse  inference  is 
warranted.  Section  776(b)  of  the  Act 
provides  that,  where  the  Department 
"finds  that  an  interested  party  has  failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  a  request  for 
information,"  the  Department  "may  use 
an  inference  that  is  adverse  to  the 
interests  of  that  party  in  selecting  from 
among  the  facts  otherwise  available." 

For  purposes  of  this  review,  certain 
companies  received  the  Department's 
initial  questionnaire,  but  either  failed  to 
respond  entirely  or  responded  after  the 
deadline  for  submission  without 
providing  an  explanation. 
Consequentiy,  we  must  apply  &cts 
available.  Further,  as  we  determine  that 
their  feilure  to  respond  either  entirely  or 
in  a  timely  feshion  constitutes  a  failure 
to  cooperate  by  not  acting  to  the  best  of 
their  ability,  we  will  apply  an  adverse 
inference  in  selecting  from  the  facts 
otherwise  available.  For  all  these 
companies,  we  have  applied  as  adverse 
fects  available  the  highest  rate  for  any 
company  from  this  or  any  prior  segment 
of  this  proceeding.  This  rate  is  76.60 
percent  The  companies  in  question  are 
listed  under  "Non-Respondents"  in  the 
Preliminary  Results  of  Review  section 
below. 

We  are  also  applying  an  adverse  facts 
available  rate  to  exports  made  by  the 
Oro  Verde  Group,  consisting  of 
Inversiones  Miraflores  S.A.  and 
Inversiones  Oro  Verde  S.A.  The  group 
responded  to  our  original  questionnaire 
only  by  stating  that  it  did  have  small 
shipmentsduring  the  FOR  and  that  it 


was  on  the  verge  of  bankruptcy.  Our 
supplemental  questionnaire  was 
returned  as  undeliverable.  We  find  that 
this  group  did  not  fully  respond  to  our 
questioimaire.  Therefore,  consistent 
with  oui  treatment  of  bankrupt 
companies  in  Flowers  1991-94  and  our 
preliminary  determination  that  the 
company  did  not  cooperate  to  the  best 
of  its  ability,  we  are  applying  to  the  Oro 
Verde  Croup  a  rate  of  7.85  percent 
which  is  the  higher  of  the  highest  rate 
ever  applied  to  the  group,  or  the  highest 
rate  calculated  for  any  other  company  in 
this  review.  See  Melnorandiun  from 
Team  to  Richard  W.  Moreland,  Acting 
Deputy  Assistant  Secretary,  Import 
Administration,  dated  March  7, 1997. 
Finally,  we  are  applying  an  adverse 
fects  available  rate  to  one  selected 
respondent,  Caicedo.  Although  Caicedo 
provided  information  we  requested 
which  was  necessary  for  our  analysis, 
the  majority  of  the  information  could 
not  be  verified  as  required  by  section 
782(i)  of  the  Act  Caicedo  was  not 
adequately  prepared  for  our  verification 
of  its  response,  although  it  had  received 
the  verification  outline  well  in  advance 
of  the  verification.  While  certain  of  the 
preselected  sales  were  tied  to  company 
records,  the  majority  of  other  items  on 
the  sales  verification  agenda  did  not.  In 
collecting  information  on  certain  items 
requested,  the  company's  "support 
docimientation"  did  not  tie  to  either  the 
response  or  the  company's  internal 
records.  Notably,  Caicedo  was  unable  to  . 
produce  grower's  reports  (the  main 
source  doamient  for  reporting  sales 
information)  for  several  of  the  customers 
we  chose  to  review.  In  attempting  to 
verify  its  response  we  learned  that 
Caicedo  had  incorrectiy  reported  most 
of  its  sales  data.  For  example, 
classification  of  sales  as  EP  or  CEP  had 
not  been  based  on  the  type  of  sales  (i.e., 
fixed-price  or  consigimient,  as  required 
by  the  questionnaire),  but  on  where  the 
customer  made  payment  (i.e.,  to  its 
related  importer  in  Miami  or  to  Caicedo 
in  Bogota).  In  addition,  Caicedo  did  not 
report  the  date  of  sale  appropriately, 
using  the  date  that  payment  was 
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received  instead  of  the  date  the  invoice 
was  issued.  The  company  also  mis- 
refxirted  international  freight,  brokerage 
and  handling,  and  days  outstanding  for 
numerous  customers.  Furthermore, 
while  the  verification  of  Caicedo's  cost 
data  was  more  successful,  we  learned  of 
several  errors  in  its  reporting  of  costs. 
The  most  significant  error,  Caicedo's 
failure  to  include  an  inflation 
adjustment  to  its  amortized  costs, 
prevents  us  from  calculating  a  normal 
value  for  Caicedo  because  of  lack  of 
information  on  the  record. 

Despite  a  question  posed  in  a 
supplemental  questionnaire  concerning 
confusing  or  contradictory  information 
on  the  classification  of  EP  and  CEP 
sales,  and  a  statement  at  the  beginning 
of  the  Miami  verification  that  there 
seemed  to  be  significant  omissions  in 
the  field  of  international  freight, 
Caicedo  did  not  correct  the  errors  in  its 
sales  response.  The  errors  in  the  cost 
response  were  imdetectahle  prior  to 
verification.  Moreover,  despite 
extensive  efforts  during  verification, 
neither  the  Department  nor  the 
company  was  able  to  correct  the  vast 
majority  of  these  errors. 

Although  information  submitted  by 
Caicedo's  affiliated  importer.  Southern 
Rainbow  Corporation,  was  verified,  we 
are  unable  to  use  it  because  we  find  that 
the  totality  of  information  submitted  by 
Caicedo  was  so  incomplete  that  it 
cannot  serve  as  a  reliable  basis  for 
determining  any  margin  for  Caicedo. 
Therefore,  in  accordance  with  section 
782(e)(3)  of  the  statute,  we  are  declining 
to  consider  the  information  submitted 
by  Caicedo. 

The  Department  has  used  facts 
available  where  a  company  has  fiuled 
verification  despite  our  attempts  to 
verify.  See  e.g. ,  Final  Results: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  etal.,62¥K  2081 
Oanuaiy  15, 1997)  (  "Ai^B»  V7'0; 
Preliminary  Results:  Extruded  Rubber 
Thread  from  Malaysia,  61  FR  65019 
(December  10, 1996);  Preliminary 
Results:  Certain  Cut-to-Leitgth  Carbon 
Steel  Plate  from  Sweden.  61  FR  51898 
(October  4. 1996).  Moreover,  in  AFBs  VI. 
we  concluded  that  a  respondent  did  not 
act  to  the  best  of  its  ability  when  it  was 
an  expfflienced  respondent  in  reviews  of 
the  order  and  when  the  questionnaire 
was  not  vague  on  the  information 
requested.  We  reasoned  that,  in  these 
circumstances,  the  respondent  could 
reasonably  be  expected  to  know  which 
types  of  essential  data  we  request  in 
each  review,  and  to  be  conversant  with 
the  form  and  manner  in  which  we 
require  submission  of  the  data.  See  62 
FR  2081,  2090. 


Like  the  situation  described  in  AFBs 
VI.  Caicedo  is  a  large,  sophisticated 
corporation  that  has  participated  in 
previous  reviews  of  this  order.  The 
questionnaire  was  explicit  in  its 
instructions  on  the  classification  of  EP 
and  CEP  ciistomers,  date  of  sale  and 
amortization  of  costs.  Furthermore,  the 
inflation  adjustment  to  amortization  has 
been  a  standard  element  in  previous 
reviews  of  this  order  and  Caicedo  could 
reasonably  be  expected  to  know  how  to 
report  its  costs.  On  this  basis,  we 
preliminarily  determine  that  application 
of  adverse  Ceicts  available  is  warranted  as 
Caicedo  failed  to  cooperate  by  acting  to 
the  best  of  its  ability.  ConsequenUy,  we 
are  assigning  Caicedo  a  rate  of  25.58 
percent,  the  highest  rate  ever  applied  to 
Caicedo  in  any  portion  of  this 
proceeding.  This  rate  was  applied  to 
Flores  del  Cauca  (one  of  the  farms  of 
Caicedo).  Consistent  with  the  logic 
articulated  in  AFBs  VI,  we  determine 
that  this  rate  is  sufficienUy  adverse  to 
encourage  full  cooperation  in  future 
segments  of  the  proceeding  by  ensuring 
that  Caicedo  does  not  benefit  from  its 
failure  to  cooperate  fully  (Statement  of 
Administrative  Action  ("SAA"),  at  200). 

Because  the  facts  available 
information  which  we  are  using  in  this 
review  constitutes  secondary 
information,  we  are  required  under 
section  776(c)  of  the  Act  to  corroborate, 
to  the  extent  practicable,  the  facts 
available  from  independent  soiutres 
reasonably  at  our  disposal.  The  SAA 
provides  that  "corroborate"  means 
simply  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  (SAA,  at 
id.)  To  corroborate  the  secondary 
information,  the  Department  will,  to  the 
extent  practicable,  examine  the 
reliability  and  relevance  of  the 
information  to  be  used.  However,  unlike 
other  types  of  information,  such  as 
input  costs  or  selling  expenses,  there  are 
no  independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations  and  reviews.  Thus,  in  an 
administrative  review,  if  the  Department 
relies  upon  a  calculated  dumping 
margin  from  a  prior  segment  of  the 
proceeding  as  facts  available,  the 
Department  can  normally  be  satisfied 
that  the  information  has  probative  value 
and  that  it  has  complied  with  the 
corroboration  requirements  of  section 
776(i)  of  the  Act  See  AFBs  VI.  at  2087. 

Fair  VahM  CamparisaM 

Under  the  "United  States  Price"  and 
"Normal  Value"  sections  below,  we 
have  included  certain  company-specific 
issues.  For  further  discussion  of  these 
issues,  See  Memorandiun  from  Team  to 


Richard  W.  Moreland,  Acting  Deputy  for 
Import  Administration,  dated  March  12. 
1997. 

United  States  Price 

Consistent  Mdth  section  777A(d)(2)  of 
the  Act  and  Flowers  1991-94,  we 
determined  that  it  was  appropriate  to 
average  U.S.  prices  on  a  monthly  basis 
in  order  (1)  to  use  actiial  price 
information  that  is  often  available  only 
on  a  monthly  basis,  (2)  to  account  for 
large  sales  volumes,  and  (3)  to  account 
for  perishable  product  pricing  practices. 

For  the  price  to  the  United  States,  we 
used  export  price  (EP)  or  constructed 
export  price  (CEP)  as  defined  in  sections 
772(a)  and  772(b)  of  the  Act,  as 
appropriate.  CEP  was  used  for 
consignment  sales  through  unaffiliated 
U.S.  consignees  and  sales  (consignment 
or  otherwise)  made  through  affiliated 
importers. 

We  calculated  EP  based  on  the  packed 
price,  consisting  of  invoice  price  plus 
certain  additional  revenue,  e.g.,  box 
charges  and  antidumping  duties  paid, 
(either  f  o.b.  Bogota,  c.i.f  Miami  or  c.i.f. 
Chicago)  to  the  first  imaffiliated 
purchaser  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  discounts  and  rebates,  foreign  inland 
freight,  international  (air)  freight, 
brokerage  and  handling,  U.S.  customs 
fees,  and  return  credits. 

For  sales  made  on  consignment,  CEP 
was  calcidated  based  on  the  packed 
price  consisting  of  invoice  price  plus 
certain  additional  revenue,  e.g.,  box 
charges  and  antidumping  duties  paid, 
charged  by  the  consignee.  For  sales 
made  through  affiliated  parties,  CEP  was 
based  on  the  packed  price,  consisting  of 
invoice  price  plus  certain  additional 
revenue,  e.g.,  box  charges  and 
antidumping  duties  paid,  to  the  first 
unaffiliated  customer  in  the  United 
States.  We  made  adjustments  to  these 
prices,  where  appropriate,  for  box 
charges,  discounts  and  rebates,  foreign 
inland  freight,  international  (air)  freight, 
brokerage  and  handling,  U.S.  customs 
fees,  direct  selling  expenses  (credit 
expense  and  contributions  to  the 
Colombian  Flower  Council)  relating  to 
commercial  activity  in  the  United 
States,  return  credits,  royalties  and 
indirect  selling  expenses  incurred  in  the 
home  mariwt  Qiat  related  to  commercial 
activity  in  the  United  States.  Finally, 
consistent  writh  our  practice  in  Roses 
from  Colombia,  60  FR  6980  (February  6. 
1995),  we  made  adjustments  for  either 
commissioiia  paid  to  unrelated  U.S. 
consignees  or  the  indirect  U.S.  selling 
expeoBes  of  related  consignees. 

Pursuant  to  section  772(d)(3)  of  the 
Act.  the  price  was  further  reduced  by  an 
amount  for  profit  to  arrive  at  the  CEP. 


The  CEP  profit  rate  wasfalcidated  using 
the  expenses  incurred  by  the  responding 
companies  on  their  sales  of  the  subject 
merchandise  in  the  United  States  and  of 
the  like  product  in  the  home  market  (for 
those  companies  that  had  home  market 
sales)  and  the  profit  associated  with 
those  sales. 

Tuchany 

We  were  imable  to  verify  the  interest 
rates  on  Tuchany's  reported  short-term 
U.S.  loans  diuing  the  POR;  therefore,  we 
were  unable  to  verify  Tuchany's 
reported  U.S.  interest  rate.  With  the 
exception  of  this  item,  the  response 
filed  by  Tuchany  was  verified.  For  this 
reason,  in  lieu  of  using  the  reported  rate, 
we  are  using  the  rate  which  we  observed 
for  most  of  Tuchany's  loans. 

Normal  Value 

Section  773  of  the  Act  provides  that 
the  normal  value  (NV)  of  the  subject 
merchandise  shall  be  (1)  the  price  at 
which  the  foreign  like  product  is  first 
sold  (or,  in  the  absence  of  a  sale,  offered 
for  sale)  for  consumption  in  the 
exporting  country,  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade  and.  to  the 
extent  practicable,  at  the  same  level  of 
trade  as  the  export  price  or  constructed 
export  price,  (2)  the  price  at  which  the 
foreign  like  product  is  sold  (or  offered 
for  sale)  for  consumption  in  a  country 
other  than  the  exporting  coiuitry  or  the 
United  States  (third  country  sales),  or 
(3)  the  constructed  value  of  that 
merchandise. 

Some  companies  in  this  review  have 
sales  in  the  home  market  of  export 
qualify  flowers  exceeding  five  percent  of 
sales  to  the  U.S.  market,  i.e..  have  a 
viable  home  market.  However, 
consistent  with  our  practice  in  previous 
reviews  of  this  order  and  based  on 
information  provided  by  respondents, 
we  have  determined  that  these  sales  are 
not  within  the  ordinary  course  of  trade. 
For  a  further  discussion,  see 
Memorandum  from  Team  to  Barbara 
Stafford,  Depufy  Assistant  Secretary. 
Import  Administration,  dated  January 
13. 1997. 

Section  773(a)(4)  of  the  Act  states  that 
if  the  administering  authority 
determines  that  the  normal  value  of  the 
subject  merchandise  cannot  be 
determined  using  home  market  prices, 
then,  notwithstanding  the  possible  use 
of  third  country  prices,  the  normal  value 
of  the  subject  merchandise  may  be  the 
constructed  value  of  that  merchandise. 
We  received  conunents  and  factual 
information  concerning  this  issue  bom 
respondents  on  August  7, 1996,  and 
from  petitioner  on  October  23, 1996. 


We  have  used  constructed  value  as 
the  basis  of  normal  value  since  the  final 
results  of  the  second  antidumping  duty 
administrative  review  of  Certain  Fresh 
Cut  Flowers  from  Colombia,  55  FR 
20491  (May  17, 1990).  We  based  this 
determination  on  three  factors:  (1)  the 
negative  correlation  of  prices  in  third 
country  markets  to  prices  in  the  United 
States  because  of  greater  volatility  and 
the  sporadic  nature  of  the  U.S.  market 
and  differing  peak  price  periods 
(holidays);  (2)  Colombian  producers' 
relative  lack  of  access  to  European 
markets;  and  (3)  the  perishability  of  the 
merchandise. 

In  Flowers  1991-94,  we  stated  that  our 
analysis  of  the  third  country  markets 
was  sufficient  for  us  to  reject  the  use  of 
third  country  prices,  even  though  we 
had  not  collected  third  country  prices 
fixim  respondents.  A  significant  factor  in 
the  analysis  was  the  Botero  study.  The 
Botero  study  relied  upon  in  the  Flowers 
1991-94  reviews  demonstrated  that 
third  country  prices  were  not  reliable 
for  purposes  of  foreign  market  value  and 
was  based  upon  data  from  the  period 
1982-1989.  The  study  has  since  been 
updated  to  cover  the  period  1989 
through  1995,  which  covers  a  portion  of 
the  POR.  Based  on  the  new  Botero 
study,  we  find  that  differences  in  the 
demand  patterns  between  the  markets 
continue  to  exist  and  that  seasonal 
demand  and  price  cycles  between  the 
markets  are  statistically  different 

Relying  on  the  recent  economic  data 
submitted  by  respondents  and 
consistent  with  the  Department's 
practice  in  prior  segments  of  this 
proceeding,  we  have  determined  that  a 
particular  market  situation  prevents  a 
profwr  comparison  between  third 
country  sales  and  U.S.  sales  within  the 
meaning  of  section  773(a)(l)(B)(ii)(in)  of 
the  Act  Therefore,  we  have  continued 
to  use  CV  as  the  basis  for  normal  value. 
See  Memorandiun  from  Team  to  Barbara 
R.  Stafford.  Deputy  Assistant  Secretary. 
Import  Administration,  dated  November 
21. 1996. 

We  calculated  CV  in  accordance  with 
section  773(e)  of  the  Act.  We  included 
the  cost  of  materials  and  fabrication, 
and  the  selling,  general  and 
administrative  expenses  repmrted  by 
respondents.  The  per-unit  constructed 
value  was  calculated  by  dividing  the 
annual  CV  in  pesos  by  the  quantity  of 
export  quality  flowers  sold  by  the 
grower/exporter.  We  converted  the  peso 
per  stem  CV  based  on  the  date  of  the 
U.S.  sale,  in  accordance  with  section 
773  A(a)  of  the  Act.  We  consider  non- 
export  quality  flowers  (culls)  that  are 
produced  in  conjunction  with  export 
quality  flowers  to  be  by-products. 
"Therefore,  revenue  from  the  sales  of 


culls  was  ofbet  against  the  cost  of 
producing  the  export  quality  flowms. 

We  based  selling,  general  and 
administrative  expenses  on  the  amounts 
incurred  and  realized  by  the 
respondents  in  coimection  with  the 
production  and  sale  of  the  foreign  like 
product  for  consumption  in  the  home 
market  Where  respondents  had  no 
home  market  sales,  we  used  the  general 
and  administrative  expenses  associated 
with  their  sales  to  all  other  markets. 
Regarding  selling  expenses,  all 
respondents  reporting  sales  of  export 
quality  flowers  in  the  home  mariut 
stated  they  had  no  selling  ex{>enses  in 
that  market.  Therefore,  as  facts 
otherwise  available,  we  did  not  include 
selling  expenses  for  those  respondents 
that  had  no  home  market  sales. 

Regarding  profit,  we  verified  that  for 
those  producers/exporters  with  home 
market  sales  of  culls  and/or  export 
quality  flowers,  those  sales  were  outside 
the  ordinary  course  of  trade  because 
they  were  made  at  below  cost  prices. 
Consequentiy,  we  are  unable  to  apply 
the  methods  specified  in  section 
773(e)(2)(A)  or  773{e)(2)(B)(ii)  of  the  Act 
for  calculating  profit  Also,  none  of  the 
respondents  realized  a  profit  on 
merchandise  in  the  same  general 
category  as  flowers  produced  for  sale  in 
Colombia.  Therefore,  we  are  not  able  to 
apply  the  profit  methodology  described 
in  section  773(e)(2)(B)(i). 

Section  773(e)(2)(BXiii)  permits  the 
Department  to  use  "any  other 
reasonable  method"  to  compute  an 
amount  for  profit,  provided  that  the 
amount  "may  not  exceed  the  amoimt 
normally  realized  by  exporters  or 
producers  *  *  *  in  coimection  with  the 
sale,  for  consumption  in  the  foreign 
country,  of  merchandise  that  is  in  the 
same  general  category  of  products  as  the 
subject  merchandise."  Although  we 
have  sought  information  on  the  profits 
earned  in  Colombia  by  producers  of 
merchandise  that  might  be  considered  - 
in  the  same  general  cat^ory  of  products 
as  flowers  in  order  to  compute  the 
"profit  cap"  described  in 
773(e)(2KB)(iii),  we  have  not  been  able 
to  find  any  such  producers.  Therefore, 
we  do  not  have  a  profit  cap. 

The  SAA,  at  171,  anticipates  this 
situation  and  directs  that  where 
Commerce  caimot  determine  profit 
under  the  alternative  methods  described 
in  sections  773(e)(2KB)(i)  and 
773(e)(2)(B)(ii)  or  calculate  a  profit  cap, 
the  Department  may  apply 
773(e)(2)(B)(iii)  as  the  basis  of  facts 
available.  The  SAA  further  states  that 
constructed  value  "must  include  an 
amount  *  *  *  for  profit"  (emphasis 
added).  SAA.  at  169.  We  intnpret  this 
statement  particularly  because  of  the 
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use  of  the  words  "must"  and  "amount" 
to  mean  that  the  profit  figure  used 
cannot  be  zero  and  must  be  positive. 
Therefore,  as  facts  available,  in  this  case 
we  have  developed  a  profit  figure  from 
the  financial  statements  of  a  Colombian 
producer  of  agricultural  and  processed 
agricultural  goods.  We  have 
preliminarily  determined  that  it  is 
appropriate  to  use  the  profit  rate  for  that 
company,  5.00  percent  of  cost  of 
production,  for  all  respondents. 

We  added  U.S.  packing  to  constructed 
value.  In  addition,  for  EP  sales,  we  made 
circiunstance  of  sale  adjustments  for 
direct  expenses,  where  appropriate,  in 
accordance  with  section  773(aH6XC)(iii) 
of  the  Act 

Clavecol 

Clavecol  stated  that  it  experienced 
high  water  subsoil  levels  at  one  of  its 
fanns  and  reqiiested  that  the 
Department  adjust  its  costs  for  this 
water  damage.  While  we  do  not  feel  it 
is  appropriate  to  adjust  total  costs,  we 
do  agree  that  the  severe  water  damage 
resulted  in  an  unusual  decrease  in 
productivity.  Therefore,  we  have 
normalized  the  production  level  to 
make  an  appropriate  adjustment  for  this 
loss.  Normflilization  of  the  production 
levels  when  severe  circumstances  of 
nature  result  in  unusual  losses  of  crop 
is  consistent  with  the  Department's  past 
practice.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Fresh  Cut 
Bases  from  Ecuador,  60  FR  7019,  7038 
(February  6, 1995). 

Flores  Colon 

In  accordance  with  section 
773(f)(lHA)  of  the  Act,  the  Department 
will  normally  calculate  costs  on  the 
basis  of  records  kept  by  the  exporter  or 
producer  of  the  merchandise,  "if  such 
records  are  kept  in  accordance  mth  the 
generally  accepted  accounting 
principles  of  the  exporting  country  (or 
the  producing  country,  where 
appropriate)  and  reasonably  reflect  the 
costs  associated  with  the  production 
and  sale  of  the  merchandise."  Flores 
Colon  amortized  its  capitalized 
expenses  over  a  period  that  is  longer 
than  the  expected  useful  lives  of  the 
capitalized  assets.  This  method  of 
accounting  results  in  assigning  costs 
which  should  be  recognized  during  the 
P(^  to  future  pmods.  Thus,  the 
company's  accounting  methodology 
regarding  capitalized  expenses  does  not 
appropriately  match  those  expenses 
with  income  generated  from  their  use 
and.  hence,  does  not  reasonably  reflect 
the  costs  associated  with  the  production 
of  the  mOTchandise  under  review. 

Based  on  information  gathered  at 
verification,  we  have  estijmated  the 


various  types  and  corresponding 
amounts  of  expenses  capitalized  by 
Flores  Colon  irom  1993  through  1995. 
We  then  amortized  each  expense 
category  (adjusted  for  inflation)  over  a 
period  consistent  with  the  asset's 
expected  useful  life  (e.g.,  two  years  for 
cuttings).  This  approach  attempts  to 
correct  the  distortion  caused  by  the 
manner  in  which  Flores  Colon 
maintains  its  accounting  records 
writhout  penalizing  the  company  for  its 
unique  accounting  system. 

HOSA 

In  the  company's  original 
questionnaire  response,  HOSA 
calculated  its  per  unit  constructed  value 
using  sales  of  both  export  and  national 
quality  flowers.  We  asked  HOSA  to 
recalculate  its  constructed  value 
deriving  per  unit  costs  based  solely  on 
sales  of  export  quality  flowers,  in 
accordance  with  our  long  standing 
practice  in  these  reviews.  While  HOSA 
complied  with  the  Department's 
request,  it  objected  strongly  to  this 
methodology. 

HOSA  and  Asocolflores  raised  the 
same  objections  in  Flowers  1991-94.  We 
disagreed  on  the  grounds  that  there  was 
no  change  in  the  fectiial  situation  which 
would  significantiy  alter  our  established 
treatment  of  cull,  or  national-quality, 
flowers.  Based  on  the  information 
provided  in  the  current  review,  we  are 
continuing  to  treat  all  home  market 
sales  of  non-export  quality  flowers  as 
culls,  regardless  of  how  they  are 
designated  under  HOSA's  internal 
grading  system.  Therefore,  we  are  using 
the  most  recent  data  submitted  by 
HOSA  in  which  CV  is  calculated  on  the 
basis  of  sales  of  export  quality  flowers. 

Cuimicy  Convefsion 

For  purposes  of  the  preliminary 
results,  we  made  cxurency  conversions 
based  on  the  official  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  Section  773  A(a)  of  the  Act 
directs  the  Department  to  use  a  daily 
exchange  rate  in  order  to  convert  foreign 
currencies  into  U.S.  dollars,  unless  the 
daily  rate  involves  a  fluctiiation.  In 
accordance  with  the  Department's 
practice,  we  have  determined  as  a 
general  matter  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
from  a  benchmark  by  2.25  percent  The 
benchmark  is  defined  as  the  rolling 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  that  a 
fluctuation  exists,  we  substitute  the 
benchmariL  for  the  daily  rate. 


Preliminary  Reaalts  of  Review 

As  a  result  of  our  comparison  of  EP 
and  CEP  with  NV,  we  preliminarily 
determine  that  there  are  margins  in  the 
amounts  listed  below  for  the  period 
March  1. 1995  through  February  29. 
1996. 

Selected  Respondents 

The  following  13  groups  of  firms 
(composed  of  97  companies)  were 
selected  as  respondents  and  received 
individual  reviews,  as  indicated  below: 


Agrodex  Croup  

Agricola  de  las  Mer- 
cedes 
Agricola  el  Retiio 

Ltda. 
Agrodex  Ltda. 
Degaflores  Ltda. 
Flores  Camino  Real 

Ltda. 
Flores  Cuatro 

Esquinaa  Ltda. 
Flores  de  la  Comuna 

Ltda. 
Flores  de  las  Mer- 
cedes 
Floras  de  Los  Amigos 

Ltda. 
Flores  de  los 

Airayanes  Ltda. 
Flores  De  Mayo  Ltda. 
Flores  del  Gallinero 

Ltda. 
Flores  del  Potrero 

Ltda. 
Flores  dos  Hectareos 

Ltda. 
Flc»es  de  Pueblo 

Viejo  Ltda. 
Flores  el  Trentino 

Ltda. 
Flores  la  Conejera 

Ltda. 
Flores  Manare  Ltda. 
Florlinda  Ltda. 
Horticola  el  Triunfo 
Horticola  Montecarlo 

Uda. 

Caicedo  Group  

Agro  Bosque  S.A. 
Andalucia  S.A. 
Aranjuez  S.A. 
Columbiano  S.A. 

"CAICX)" 
Caico 
Exportaciones 

Bochica  S.A. 
Floral  Ltda. 
Flores  del  Cauca 
Invarsiones  Taiga 

Ltda. 
Productos  el  Zorro 
Via  el  Rosal 
Qavelea  Colomhianos 

Uta«/UU    »«■«■»»»»■«» »»■»«——» 


3.06  percent 


25.58  percent 


1.13  percent 
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Claveles 

Colomhianos  Ltda. 
Elegant  Flowers  Ltda. 
Fantasia  Flowers 

Ltda. 
Splendid  FloMrers 

Uda. 
Sun  Flowers  Ltda. 
Cultivos  Miramonte 

Group  

Cultivos  Miramonte 

S.A. 
Flores  Mocari  S.A. 

Floraterra  Group  

Exporosas 
Floraterra  S.A. 
Flores  Casablanca 

S.A. 
Flores  San  Mateo 

S.A. 
Siete  Flores  S.A. 

Flores  Colon  Ltda 

Florex  Group 

Agricola  Cuacari  S.A. 
Agricola  el  Castillo 
Flores  San  Joaquin 
Flores  Altamira  S.A. 
Flores  de 
Exportacion  S.A. 

Guacatay  Group  

Agricola  Cimday 
Agricola  Guacatay 

S.A. 
Jardines  Bacata  Ltda. 

Hosa  Group  

Horticultura  de  la 

Sabana  S.A. 
HOSA  Ltda. 
Innovacion  Andina 

S.A. 
Minispray  S.A. 
Prohosa  Ltda. 
Maxima  Farms  Croup  .. 
Agricola  ios  Aifooles 

S.A. 
Colombian  D.C. 

Flowers 
Polo  Flowers 
Rainbow  Flowers 
Maxima  Farms  Inc. 
Queens  Flowers  Group 


2.30  percent 


7.85  percent 


4.46  percent 
1.07  percent 


3.23  percent 


3.02  percent 


Agroindustrial  del 

Rio  Frio 
Cultivos  General 

Ltda. 
Flora  Nova 
Flora  Atlas  Ltda. 
Flores  Calima  S.A. 
Flores  Canelon  Ltda. 
Flores  de  Bojaca 
Flores  del  Cacique 
Flores  del  Hato 
Flores  el  Aljibe  Ltda. 
Flores  el  Cipres 
Flores  El  Pino  Ltda. 
Flores  El  Roble  S.A. 
Flores  el  Tandil 
Flores  la  Mana 
Flores  las  Acacias 

Ltda. 
Flores  la  Valvaneia 

Ltda. 
Flores  Jajrvana 
Flores  Ubate  Ltda. 
Jardines  de  Chia 

Ltda. 
Jardines  Fredonia 

Ltda. 
Jardines  Piracanta 
M.G.  Consultores 

Uda. 
Mountain  Roses 
Queens  Flowers  de 

Colombia  Ltda. 
Quality  Flowers  S.A. 
Florval  S.A.  (Floval) 
Jardines  des  Rosal 

Tinzuque  Group 

Tinzuque  Ltda. 
CatuS.A. 

Tuchany  Group 

Tuchany  SA. 
Flores  Sibate 
Flores  Tikaya 
Flores  Munya 

4.41  percent     Non*Selected  Respondents 

The  following  144  companies 
(including  22  groups  of  companies) 
were  not  selected  as  respondents  and 
-  will  receive  a  rate  of  2.93  percent 

Aga(koup 

Agricola  la  Celestina 

Agricola  la  Maria 

Agricola  Benilda  Ltda. 
Agricola  Acevedo  Uda. 
Agricola  Arenales  Ltda. 
Agricola  Bonanza  Ltda. 
Agricola  Circasia  Ltda. 
Agricola  el  Cactus  S.A. 
Agricola  el  Mortino  Uda. 
Agricola  el  Redil  Ltda. 
Agricola  la  Corsaria  Ltda. 
Agricola  Las  Cuadras  Croup 

Agricola  las  Cuadras  Ltda. 

Flores  de  Hacaritama 
Agricola  Megaflor  Ltda. 
Agroindustrial  Don  Eusebio  Uda.  Group 

Agroindustrial  Don  Eusebio  Uda. 

Celia  Flowers 

Passion  Flowers 

Primo  Flowers 

Temptation  Flowers 
Andes  Group 

Cultivos  Buenavista  Uda. 

Floras  de  los  Andes  Uda. 


0.99  percent 
6.37  percent 


2.15  percent 


Flores  Horizonte  Uda. 

Inversiones  Penas  Blancas  Uda. 
Aspen  Gardens  Uda. 
Astro  Ltda. 
Cantanana  Group 

Cantarrana  Ltda. 

Agricola  los  Venados  Uda. 
Cigarral  Group 

Flores  Cigarral 

Flores  Tayrona 
Claveles  de  los  Alpes  Uda. 
ColilHi  Flowers  Ltda. 
Combiflor 
Cultiflores  Uda. 
Cultivos  Medellin  Uda. 
Cultivos  Tahami  Uda. 
Daflor  Uda. 
El  Antelio  S.A. 
Envy  Farms  Croup 

Envy  Farms 

Flores  Marandua  Uda. 
Falcon  Farms  de  Colombia  S.A.  (formerly 

Flores  de  Cajibio  Uda.)  ■ 
Farm  Fresh  Flowers  Group 

Agricola  de  la  Fontana 

Flores  de  Himza 

Flores  Tibati 

Inversiones  Cubivan 
Floralex  Ltda. 

Floralex  Uda. 

Flores  el  Puente  Ltda. 

Agricola  Los  Gaques  Uda. 
Floreales  (koup 

Floreales  Uda. 

Kimbaya 
Florenal  (Flores  el  Arenal)  Uda. 
Flores  Agromonte 
Flores  Ainsuca  Uda. 
Flores  Aurora  Uda. 
Flores  Caimel  S.A. 
Flores  Comercial  Bellavista  Uda. 
Flores  de  Aposentos  Uda. 
Flores  de  la  Hacienda 
Flores  de  la  Montana 
Flores  de  la  Sabana  SA. 
Flores  de  la  Vega  Ltda. 
Flores  de  la  Vereda 
Flores  de  Serrezuela  S.A. 
Flores  de  Suba  Ltda. 
Flores  del  Lago  Ltda. 
Flores  del  Rio  Group 

Agricola  Cardenal  S.A. 

Flores  del  Rio  S.A. 

Indigo  SA. 
Flores  de  Oriente 
Flores  el  Molino  S.A. 
Flores  el  Talle  Uda. 
Flores  el  Zoiro  Uda. 
Flores  Fusu 
Flores  Gioconda 
Flores  Juanambu  Uda. 
Flores  la  Fragrancia 
Flores  las  Caicas 
Flores  los  Sauces 
Flores  la  Union/Gomez  Arango  ft  Cia.  Group 

Santana 
Flores  Monserrate  Ltda. 
Flores  Sagaro 
Flores  San  Andres 
Flores  San  Juan  S.A. 
Flores  Santa  Fe  Ltda. 
Flores  Silvestres 
Flores  Tocarinda 
Flores  Tomine  Ltda. 
Flores  Tropicales  (Happy  Candy)  Group 

Flores  Tropicales  Uda. 
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Happy  Candy  Ltda. 
Mercedes  Ltda. 
Rosas  Colombianos  Ltda. 
Floricola  la  Caitana  S.A. 
Fresh  FloMrera 
Funza  Group 
Floras  Alborada 
Flores  de  Funza  S.A. 
Flores  dei  Bosque  Ltda. 
Flexport  de  Colombia 
Gnipo  el  Jardin 

Aghcola  el  Jardin  Ltda. 

La  Marotte  S.A. 

Orquideas  Acata3nna  Ltda. 
Industrial  Agricola 
IngroLtda. 
Inverpalmas 

Inversiones  Flores  del  Alto 
Inversiones  Morrosquillo 
Inversiones  Santa  Rita  Ltda. 
Inversiones  Santa  Rosa  ARW  Ltda. 
Inversiones  Supala  S.A. 
La  PlazoleU  Ltda! 
Las  Amalias  Croup 

Las  Amalias  S.A. 

Pompones  Ltda. 

La  Fleurette  de  Colombia  Ltda. 

Ramiflora  Ltda. 
Linda  Colombiana  Ltda. 
Los  Geranioa  Ltda. 
Manjui  Ltda. 
Monteverde  Ltda. 

Natiiflora  Ltda./San  Martin  Bloque  B 
Papagayo  Croup 

Agricola  Papagayo  Ltda. 

Inversiones  Calypso  S.A. 
Petalos  de  Colombia  Ltda. 
Pisochago  Ltda. 
Rosas  Sabanilla  Croup 

Flores  la  Colmena  Ltda. 

Rosas  Sabanilla  Ltda. 

Inversiones  la  Serena 

Agricola  la  Capilla 
Santana  Flowers  Croup 

Santana  Flowers  Ltda. 

Hacienda  Cuhbital  Ltda. 

Inversiooes  Istra  Ltda. 
Santa  Rosa  Croup 

Flores  Santa  Rosa  Ltda. 

Floricola  la  Ramada  Ltda. 

Agroptecuaria  Sierra  Loma 
Senda  Brava  Ltda. 
Shasta  Flowers  y  Compania  Ltda. 
Soagro  Croup 

Flores  Aguaclara  Ltda. 

Flores  del  Monte  Ltda. 

Flores  la  Eatancia 

laramillo  y  Daza 
Toto  Flowers  Croup 

Flores  de  Suesca  S.A. 

Toto  Flowers 
Uniflor  Ltda. 
Velez  de  Monchaux  Croup 

Velez  De  Monchaux  e  Hiioa  y  Cia  S.  en  C 

Agroteusa 
Victoria  Flowers 
Vuelven  Ltda. 

No  Shipments 

The  following  40  companies 
responded  that  they  had  no  shipments 
during  the  FOR.  For  those  companies 
that  were  examined  in  a  previous 
review,  we  will  assess  duties  based  on 
their  company-specific  rate  from  the 


most  recent  review.  If  we  have  not 
previously  conducted  a  review  of  a 
company,  duties  equal  to  the  "all 
others"  rate  of  3.53  percent  &om  the 
Less-Than-Fair- Value  (LTFV) 
investigation  will  be  assessed. 

Abaco  Tulipanex  de  Colombia 

Agricola  Cuali  S.A. 

Agricola  Yuldama 

Agrorosas 

Agropecuria  Cuemavaca  Ltda. 

De  La  Pava  Cuevara  E  Hijos  Ltda. 

Disagro 

Exp>oflora  Ltda. 

Fl  Grand  ia  Herrera  Camacho  &  Cia. 

Flores  Acuarela  S.A. 

Flores  Aguila 

Flores  Andinas  Ltda. 

Flores  de  Tenjo  Ltda. 

Flores  del  Campo  Ltda. 

Flores  el  Rosal  Ltda. 

Flores  Calia  Ltda. 

Flores  Cloria 

Flores  la  Lucerna 

Flores  la  Macarena 

Flores  Ramo  Ltda. 

Flores  Sairam  Ltda 

Flores  San  Carlos 

Flores  Selectas 

Flores  Violette 

Creen  Flowers 

Inversiones  Aimer  Ltda. 

Inversiones  Bucarelia 

Inversiones  Cota 

Inversiones  el  Bambu  Ltda. 

Iturrama  S.A. 

Luisa  Flowers 

Otono  (Agroindustrial  Otono) 

Planatas  S.A. 

Propagar  Plantas  S.A. 

Rosaflor 

Rosex  Ltda. 

Sansa  Flowers 

S.B.  Taiee  de  Colombia 

Siempreviva 

Tag  Ltda 

Unlocatable 

The  following  116  companies 
(including  2  groups)  were  unlocatable. 
For  those  unlocatable  companies  that 
were  examined  in  a  previous  review,  we 
will  assess  duties  based  on  their 
company-specific  rate  from  the  most 
recent  review.  If  we  have  not  previously 
conducted  a  review  of  an  unlocatable 
company,  duties  equal  to  the  "all 
others"  rate  of  3.53  percent  from  the 
Less-Than-Fair- Value  (LTFV) 
investigation  will  be  assessed. 

Achalay 

Agricola  Altiplano 

Agricola  del  Monte 

Agricola  la  Siberia 

Agrocaribu  Ltda. 

Agro  de  Narino 

Agroindustrias  de  Narino  Ltda. 

Agropecuaria  la  Marcela 

Agropecuria  Mauricio 

Agrotabio  Kent 

Aguacarga 

Alcala 

Amoret 


A.Q. 

Carcol  Ltda. 

Classic 

Coexilor 

Color  Explosion 

Cota 

Crest  D'or 

Crop  S.A. 

Cypress  Valley 

Degaflor 

Del  Monte 

Del  Tropico  Ltda. 

Diveragricola 

El  Milaro 

El  Timbul  Ltda. 

Exotic  Flowers 

Exotico 

Person  Trading 

Flamingo  Flowers 

Flor  Colombiana  S.A. 

Flores  Ainsus 

Flores  Alcala  Ltda. 

Flores  Calichana 

Flores  Corola 

Flores  de  Iztari 

Flores  de  Memecon/Corinto 

Flores  del  Cielo  Ltda. 

Flores  del  Cortijo 

Flores  Cicro  Croup 
Flores  Cicro  Ltda. 
Flores  de  Colombia 
Flores  Hacienda  Bejucol 
Flores  la  Cabanuela 
Flores  la  Pampa 
Flores  las  Mesitas 
Flores  Montecarlo 
Flores  Palimana 
Flores  S.A. 

Flores  Saint  Valentine 
Flores  San  Andres 
Flores  Santana 
Flores  Sausalito 
Flores  Sindamanoi 
Flores  Tenerife  Ltda 
Floricola 
Florisol 
Florpacifico 
Four  Seasons 
Fracolsa 
F.  Salazar 

Garden  and  Flowers  Ltda. 
German  Ocampo 
Cranja 

Cypso  Flowers 
Hacienda  la  Embarrada 
Hacienda  Matute 
Hana/Hisa  Croup 
Flores  Hana  Ichi  de  Colombia  Ltda. 
Flores  Tokai  Hisa 
Hernando  Monroy 
Horticultura  de  la  Sasan 
Industrial  Terwengel  Ltda. 
Inversiones  Maya,  Ltda. 
Inversiones  Silma 
Inversiones  Sima 
Jardin  de  Carolina 
Jardines  Choconta 
Jardines  Darpu 
Jardines  Natalia  Ltda. 
Jardines  Tocarema 
J.M.  Torres 
Kingdom  S.A. 
LaColina 
LaEmbairada 
La  Flores  Ltda. 
La  Floresta 
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Loma  Linda 

Loreana  Flowers 

Luisiana  Farms 

M.  Alejandra 

Mauricio  Uribe 

Merastec 

Morcoto 

Nasino 

Olga  Rincon 

Piracania 

Prismaflor 

Reme  Salamanca 

Rosa  Bella 

Rosas  y  Jardines 

Rose 

San  Valentine 

Sarena 

Select  Pro 

Shila 

Solor  Flores  Ltda. 

Starlight 

Susca 

Sweet  Farms 

The  Beail  Company 

The  Rose 

Tomino 

Villa  Diana 

Zipa  Flowers 

Non-RespondentB 

The  following  68  companies 
(including  2  groups  of  companies)  did 
not  respond  to  our  questionnaire,  or 
responded  after  the  deadline  date 
without  explanation.  We  will  assess 
duties  based  on  the  highest  rate  for  any 
company  from  this  or  any  prior  segment 
of  this  proceeding.  This  rate  is  76.60 
percent. 

Agrex  de  Oriente 
Agricola  de  Occident 
Agroindustrial  Madonna  S.A. 
Alstroflores  Ltda. 
AncasLtda. 
Arboles  Azules  Ltda. 
Becerra  Castellanos  y  Cia. 
Bojaca  Group 

Agricola  Bojaca 

Universal  Flowers 

Flores  y  Plantas  Tropicales 

Flores  del  Neusa  Nove  Ltda. 

Tropiflora 
Cienfuegos  Croup 

Cienfuegos  Ltda. 

Flores  la  Conchita 
Cia  velez 

Consorcio  Agroindustrial 
Cultivos  Cuameru 
Dianticola  Colombiana  Ltda. 
Dynasty  Roses  Ltda. 
Elite  Flowers  (The  Elite  Flower/Rosen 

TanUu) 
ElTambo 
Euroflora 
Exoticas 
Exportadora 
Flor  y  Color 
Flora  Intercontinental 
Flores  Abaco  S.A. 
Flores  Bachue  Ltda. 
Flores  Cerezangos 
Flores  Depina  S.A. 
Flores  de  Cuasca 
Flores  de  la  Cuesta 


Flores  de  la  Maria' 

Flores  del  Tambo 

Flores  de  la  Part»lita 

Flores  el  Lobo 

Flores  el  Salitre  Ltda. 

Flores  Flamingo  Ltda. 

Flores  Juncalito  Ltda. 

Flores  Monteverde 

Flores  Suasuque 

Flores  Tiba  S.A. 

Flores  Urimaco 

Florexpo 

Florimex  Colombia  Ltda. 

Flowers  of  the  World/Rosa 

Horticultura  el  Molino 

Illusion  Flowers 

Industria  Santa  Clara 

Inversiones  Morcote 

Inversiones  Playa 

Inversiones  y  Producciones  Tecnicaa 

Inversiones  Valley  Flowrers  Ltda. 

Jardines  de  America 

Jardines  de  Timana 

Karla  Flowers 

Las  Flores 

Laura  Flower* 

Pinar  Cuameiu 

Plantaciones  Delta  Ltda. 

Resales  de  Colombia  Ltda. 

Resales  de  Suba  Ltda. 

Roselandia 

San  Ernesto 

Santa  Helena  S.A. 

Superflora  Ltda. 

Tropical  Garden 

Villa  Cultivos  Ltda. 


Bankrupt  Compi 

The  following  group  of  companies  is 
preliminarily  determined  to  be  bankrupt 
and  will  be  assessed  at  a  rate  of  7.85 
percent. 

Oro  Verde  Group 
Inversiones  N^raflores  S.A. 
Inversiones  Oro  Verde  S.A. 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of 
publication  of  this  notice.  Interested 
parties  may  request  a  hearing  not  later 
than  ten  days  after  publication  of  this 
notice.  Interested  parties  may  submit 
written  argiunents  in  case  briefs  on 
these  preliminary  results  within  45  days 
of  the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  case  briefs,  may  be  filed  no  later  than 
five  days  after  the  time  limit  for  filing 
case  briefs.  Any  hearing,  if  requested, 
will  be  held  two  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  353.38(e). 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing.  The  Department  will 
issue  final  results  of  this  review  within 
120  days  of  publication  of  these 
preliminary  results. 


Upon  completion  of  the  final  results 
in  this  review,  the  Department  shall 
determine,  and  the  U.S.  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  We  have 
calculated  importer-specific  ad  valmem 
antidumping  duty  rates  based  on  the 
ratio  of  the  total  amount  of  antidumping 
duties  calculated  for  the  examined  sales 
made  during  the  FOR  to  the  total 
customs  value  of  the  sales  used  to 
calculate  those  duties.  This  rate  will  be 
assessed  uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
FOR.  (This  method  for  calculating  the 
antidumping  duty  rate  to  be  applied  to 
each  importer  is  equivalent  to  dividing 
the  total  amount  of  antidumping  duties, 
which  are  calculated  by  taking  the 
difference  between  statutory  NV  and 
statutory  EP  or  CEP,  by  the  total 
statutory  EP  or  CEP  value  of  the  sales 
compared,  and  adjusting  the  result  by 
the  average  difference  between  EP  or 
CEP  and  customs  value  for  all 
merchandise  examined  during  the  POR. 
Individual  differences  between  EP  or 
CEP  and  NV  may  vary  bom  the 
percentages  stated  above.) 

The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directiy  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  bom  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
The  cash  deposit  rates  for  the  reviewed 
companies  wiU  be  those  rates 
established  in  the  final  results  of  this 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manu&cturer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  3.10  percent,  the  adjusted  "all 
othera"  rate  from  the  LTFV 
investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
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reimlniisemefnt  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbureement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  aomuustrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22(c)(5). 

Dated:  March  31. 1997. 
Kobnt  S.  URmbb, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-8958  Filed  4-7-97;  8:45  am) 
■LUNOOOOt  Ml«-C»-P 


DEPARTMENT  OF  COMMERCE 

IntanfMtional  Trade  Administration 
(A-688-04«] 

Polychloroprana  Rubber  From  Japan; 
Tenninatlon  of  Antidumping 
Administrative  Review 

AQENCY:  Import  AdministraticHi, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnOM:  Notice  of  Termination  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  In  response  to  a  request  firom 
the  petitioner,  E.I.  Du  Pont  de  Nemours 
4  Company,  Inc.  (Du  Pont),  the 
Department  of  Commerce  (the 
Department)  pubUshed  in  the  Federal 
Register  (62  FR  2647,  January  17, 1997) 
the  notice  of  initiation  of  administrative 
review  of  the  antidiunping  duty  order 
on  polychloroprene  rubber  from  Japan 
with  respect  to  Denki  Kagujo  K.K. 
(Denki),  Denki/Hoei  Sangyo  Co.  Ltd. 
(Denki/Hoei  Sangyo),  Mitsui  Bussan, 
Showa  Neoprene  K.K.  (Showa),  Showa/ 
Hoei  Sangyo  Co.  Ltd.  (Showa/Hoei 
Sangyo).  Suzugo  Corporation  (Suzugo), 
Tosoh  (formerly  Toyo  Soda)  Corporation 
(Tosoh),  and  Tosoh/Hoei  Sangyo  Co., 
Ltd.  (Tosoh/Hoei  Sangyo).  for  the  period 
December  1.  1995,  through  November 
30,  1996.  We  received  a  request  for 
withdrawal  of  this  review  from  Du  Pont 
on  February  5, 1997.  Because  this 
request  was  timely  submitted  and 
because  no  other  interested  parties 
requested  a  review  of  these 
manufacturers/exporters,  we  are 
terminating  this  review.  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  after  January 
1. 1995. 


EFFECTIVE  DATE:  April  8, 1997. 
FOR  FURTMER  INFORMATION  CONTACT: 

Justin  S.  Jee,  or  Thomas  F.  Futtner, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20230;  telephone 
(202)  482-2657  or  482-3814. 

SUPPLEMENTARY  MFOMfUTION: 

Background 

On  December  6, 1973,  the  Department 
of  the  Treasury  pubUshed  in  the  Federal 
Register  (38  FR  35393)  the  antidumping 
finding  on  polychloroprene  rubber 
(rubber)  from  Japan.  Chi  December  3, 
1996,  the  Department  published  a  notice 
of  "Opportunity  to  Request 
Administrative  Review"  (61  FR  64050). 
On  December  26, 1996,  the  petitioner, 
E.I.  Du  Pont  de  Nemoius  &  Company, 
Inc.  (Du  Pont),  requested  that  we 
conduct  an  administrative  review  for 
the  period  December  1, 1995,  through 
November  30,  1996,  covering  eight 
producera  and/or  exporters:  Denki 
Kagujo  (Denki),  Denki/Hoei  Sangyo  Co., 
Ltd.  (Denki/Hoei  Sangyo),  Mitsui 
Bussan,  Showa  Neoprene  K.K.  (Showa), 
Showa/Hoei  Sangyo  Co.,  Ltd.  (Showa/ 
Hoei  Sangyo),  Suzugo  Corporation 
(Suzugo),  Tosoh  (formerly  Toyo  Soda) 
Corporation  (Tosoh),  and  Tosoh/Hoei 
Sangyo  Co.,  Ltd.  (Tosoh/Hoei  Sangyo). 

We  published  a  notice  of  initiation  of 
the  antidumping  administrative  review 
on  these  companies  on  January  17, 1997 
(62  FR  2647).  On  February  5, 1997.  we 
received  a  withdrawal  of  request  for 
review  from  Du  Pont. 

Pursuant  to  19  CFR  353.22(a)(5)  of  the 
Department's  regulations,  the 
Department  may  allow  a  party  that 
requests  an  administrative  review  to 
withdraw  such  request  not  later  than  90 
days  after  the  date  of  publication  of  the 
notice  of  initiation  of  the  administrative 
review. 

Because  Du  Font's  request  for 
termination  was  submitted  within  the 
90  day  time  limit  and  there  were  no 
requests  for  review  from  other  interested 
parties,  we  are  terminating  this  review. 

This  notice  is  published  in 
accordance  with  19  CFR  353.22(a)(5). 

Dated:  April  1. 1997. 
lefifrey  P.  Biakw, 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 
(FR  Doc.  97-8957  Filed  4-7-97;  8:45  am] 
aUiNOCOOC  3610-0e4l 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-48»-S02] 

Certain  Welded  Carbon  Steel  Pipes 
and  Tubes  and  Welded  Carbon  Steel 
Line  Pipe  From  Turkey;  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Reviews 

agency:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

reviews. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  conducting 
administrative  reviews  of  the 
countervailing  duty  orders  on  certain 
welded  carbon  steel  pipes  and  tubes  and 
welded  carbon  steel  line  pipe  from 
Turkey.  For  information  on  the  net 
subsidy  for  each  reviewed  company  for 
each  class  or  kind  of  merchandise,  as 
well  as  for  all  non-reviewed  companies, 
see  the  Preliminary  Results  of  Reviews 
section  of  this  notice.  If  the  final  results 
remain  the  same  as  these  preliminary 
results  of  administrative  reviews,  we 
will  instruct  the  U.S.  Customs  Service  to 
access  countervailing  duties  as  detailed 
In  the  Preliminary  Results  of  Reviews 
section  of  this  notice.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results.  (See  Public 
Comment  section  of  this  notice.) 
EFFECTIVE  DATE:  April  8,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Cameron  Cardozo, 
Office  of  Countervailing  Duty/ 
Antidumping  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-2849  or  (202)  482- 
2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  7, 1986,  the  Department 
published  in  the  Federal  Register  (51 
FR  7984)  the  countervailing  duty  orders 
on  certain  welded  carbon  steel  pipes 
and  tubes  (pipe  and  tube)  and  certain 
welded  carbon  steel  line  pipe  (line  pipe) 
from  Turkey.  On  March  4, 1996,  the 
Department  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (61  FR  8238)  of  these 
countervailing  duty  orders.  We  received 
timely  requests  for  reviews,  and  we 
initiated  the  reviews,  covering  the 
period  January  1, 1995  throu^ 
December  31.  1995.  on  April  25, 1996 
(61  FR  18378). 
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In  accordance  with  19  CFR  35S.22(a), 
the  review  on  pipe  and  tube  covers 
Erciyas  Boru  Sanayii  ve  Ticaret  A.S. 
(Erbosan),  a  pipe  and  tube  producer  and 
exporter,  who  specifically  requested  the 
review.  The  review  on  line  pipe  covers 
Mannesmann-Sumerbank  Boru 
Endustrisi  T.A.S.  (Mannesmann),  a  line 
pipe  producer  and  exporter,  who 
specifically  requested  the  review.  These 
reviews  also  cover  28  programs. 

On  November  6,  1996.  we  extended 
the  period  for  completion  of  the 
preliminary  results  purauant  to  section 
751(a)(3)  of  the  Tariff  Act  of  1930,  as 
amended.  We  extended  the  preliminary 
results  to  no  later  than  March  31, 1997 
(see  61  FR  57398).  The  final  results  will 
be  issued  no  later  than  120  days  from 
the  date  on  which  the  preliminary 
results  are  published. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  ("URAA")  eSiactive 
January  1, 1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act 

Scope  of  Reviews 

Imports  covered  by  these  reviews  are 
shipments  from  Turkey  of  two  classes  or 
kinds  of  merchandise:  (1)  Certain 
welded  carbon  steel  pipe  and  tube, 
having  an  outside  diameter  of  0.375 
inch  or  more,  but  not  over  16  inches,  of 
any  wall  thickness.  These  products, 
commonly  referred  to  in  the  industry  as 
standard  pipe  and  tube  or  structtiral 
tubing,  are  produced  to  various 
American  Society  for  Testing  and 
Materials  (ASTM)  specifications,  most 
notably  A-53,  A-120,  A-136,  A-500,  or 
A-501:  and  (2)  certain  welded  carbon 
steel  line  pipe  with  an  outside  diameter 
of  0.375  inch  or  more,  but  not  over  16 
inches,  and  with  a  wall  thickness  of  not 
less  than  .065  inch.  These  products  are 
produced  to  various  American 
Petroleum  Institute  (API)  specifications 
for  line  pipe,  most  notably  API-L  or 
API-LX.  "These  products  are  classifiable 
imder  the  harmonized  Tariff  Schedule 
of  the  United  States  (tiTSUS)  item 
niunbera  7306.30.10  and  7306.30.50. 
The  HTSUS  Item  numbera  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  submitted 
by  the  Government  of  Ttiricey  (GOT). 
Erbosan,  and  Mannesmann,  We 


followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials  and 
examination  of  relevant  accounting  and 
financial  records  and  other  original 
source  docimients.  Our  verification 
results  dated  March  17  and  March  25, 
1997,  are  outlined  in  the  public  veraions 
of  the  verification  reports,  which  are  on 
file  in  the  Central  Records  Unit  (CRU) 
(Room  B-099  of  the  Main  Conunerce 
Building). 

AnalyBia  of  Programs 

/.  Programs  Conferring  Subsidies 

A.  Programs  Previously  Determined  To 
Confer  Subsidies 

1.  Pre-Shipment  Export  Credit.  The 
Export  Credit  Bank  of  Turkey  (TuriiL 
Eximbank)  provides  short-term  pre- 
shipment  export  loans  to  exporters 
through  intermediary  commercial 
banks.  The  program  is  designed  to 
support  export-related  industries  from 
the  initial  stage  of  production.  Loans  are 
made  to  exportera  who  commit  to  export 
within  a  specified  period  of  time. 
Generally,  loans  are  extended  for  120 
days  for  industrial  goods  and  cover  50 
to  75  percent  of  the  FOB  export  value. 
During  the  period  of  review  (FOR),  both 
companies  under  review  were  eligible 
for  pre-shipment  export  loans 
amoimting  to  50  percent  of  the  FOB 
value  of  exports,  for  a  maximum  of  120 
days.  These  loans  are  denominated  in 
Turkish  Lira  (TL)  and  repaid  in  TL.  The 
interest  rate  charged  on  these  pre- 
shipment  loans  is  established  by  Turk 
Eximbank  and  is  tied  to  the  Central 
Bank's  rediscoimt  rate. 

In  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Pasta  from  Turkey  61  FR  30366 
Qune  14. 1996)  (Pasta),  the  Department 
found  this  program  specific  and, 
therefore,  countravailable  because 
receipt  of  the  loans  is  contingent  upon 
export  performance  and  the  interest  rate 
paid  on  these  loans  is  less  than  the 
amount  the  recipient  would  pay  on  a 
comparable  commercial  loan.  In  Pasta, 
we  found  that  these  loans  were  tied  to 
specific  destinations;  however,  in  these 
reviews,  we  find  these  loans  to  be 
untied.  Although  an  exporter  files  a  loan 
application  in  which  the  export 
destination  is  listed,  we  verified  that  the 
actual  destination  of  the  shipments  may 
be  difierent  from  the  one(s)  stated  in  the 
loan  application.  The  exporter  has  to 
only  show  that  an  export  has  taken 
place,  and  provide  the  foreign  currency 
exchange  receipts  from  the  commercial 
bank  to  close  out  the  loan  with  Turk 
Eximbank.  Because  the  loans  are  not 
specifically  tied  to  a  particular 
destination  at  the  time  of  approval,  we 


preliminarily  determine  that  the  pre- 
shipment  loan  program  is  an  untied 
export  loan  program.  For  further 
discussion,  see  the  GOT  and  the 
company  Verificatfon  Reports  (Public 
Versions)  dated  March  17  and  March  25, 
1997,  which  are  on  file  in  the  CRU. 

Section  771(5)(E)(ii)  of  the  Act  states 
that,  in  the  case  of  a  loan,  if  there  is  a 
difference  between  the  amount  the 
recipient  of  the  loan  pays  on  the  loan 
and  the  amount  the  recipient  would  pay 
on  a  comparable  commercial  loan  that 
the  recipient  could  actually  obtain  on 
the  market,  then  a  coimtervailable 
benefit  is  bestowed.  In  this  case,  as  the 
benchmark  interest  rates,  we  are  using 
company-specific  interest  rates  on 
comparable  commercial  loans  to 
calculate  the  benefit  for  any  pre- 
shipment  loans  that  were  taken  out  by 
Erbosan  or  Mannesmann  in  1994  and 
repaid  in  1995,  and  any  pre-shipment 
loans  that  were  taken  out  in  1995  and 
repaid  In  1995.  (See  company 
Verification  Reports).  Because  the 
Department  considers  Turkey  to  be 
hyper-inflationary  based  on  a  Consimier 
I^ce  Index  rate  of  approximately  67 
percent  during  the  POR.  (see  Pasta  at 
page  30367;  see.  also.  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Gray  Portland 
Cement  and  Clinker  from  Mexico,  61  FR 
51676,  51681  (Octobm  3.  1996)),  we  also 
preliminarily  determine  that  it  is 
appropriate  to  use  monthly  average 
short-term  interest  rates.  Where  monthly 
company-specific  interest  rates  for 
ErboHsan  or  Mannesmann  are 
unavailable,  we  have  used  the  monthly 
average  interest  rates  charged  by  a 
commercial  bank  in  Turkey  on  domestic 
TL  loans.  See  commercial  bank 
Verification  Report  (Public  Version)  on 
file  in  CRU.  Using  these  benchmarks, 
we  continue  to  find  these  pre-shipment 
export  loans  countervailable  because  the 
interest  rate  charged  is  less  than  the  rate 
for  comparable  commercial  loans  that 
the  company  could  actually  obtain  in 
the  market 

Government  Resolution  Number  94/ 
5782,  Article  4,  effective  June  13, 1994, 
allows  for  the  exemption  of  certain  fees 
that  are  normally  charged  m  loans 
provided  that  the  loans  are  used  in 
financing  exportation  and  other  foreign 
exchange  earning  activities.  For  pre- 
shipment  loans,  which  are  denominated 
in  TL,  the  fees  that  are  exempted  are  the 
Bank  and  Insurance  and  Services  Tax 
(BIST)  of  5  percent  of  the  interest  rate. 
and  the  Resource  Utilization  Support 
Fund  (RUSF)  fee  of  6  percent  of  the 
interest  rate.  The  Department's  ciirrent 
practice  is  normally  to  compare 
efEective  interest  rates  rather  than 
nominal  rates.  The  "effective"  interest 
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rates  are  intended  to  take  account  of  the 
actual  cost  of  the  loan,  including  the 
amount  of  any  fees,  conunissions, 
compensating  balances,  government 
charges  or  penalties  paid  in  addition  to 
the  "nominal"  interest  rate.  Therefore, 
we  have  added  the  exempted  customary 
bcmking  fees  to  the  commercial  bank's 
benchmark  interest  rates.  See  e.g., 
Certain  Iron-Metal  Castings  from  India: 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  60  FR  44843 
(August  29,  1995)  (Castings). 

To  determine  the  benefit,  we 
calculated  the  countervailable  subsidy 
as  the  difference  between  actual  interest 
paid  on  pre-shipment  loans  during  the 
FOR  and  the  interest  that  would  have 
been  paid  using  the  benchmark  interest 
rates  plus  the  customary  banking  fees. 
This  difference  was  divided  by  the 
compcmy's  total  export  sales  during  the 
FOR.  On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
to  be  1.77  percent  ad  valorem  for 
Erbosan,  the  pipe  and  tube  producer, 
and  0.73  percent  ad  valorem  for 
Maimesmann,  the  line  pipe  producer. 

B.  Other  Programs  Preliminarily 
Determined  To  Confer  Sulwidies 

1 .  Investment  Allowance.  The  General 
Incentives  Program  (GIF)  is  designed  to 
increase  investment  in  Turkey  and  to 
expand  the  Turkish  economy.  Under  the 
GIF,  comp>anies  may  apply  to  the 
Undersecretariat  of  Treasury  (UT)  for 
investment  incentive  certificates.  The 
investment  incentive  certificates  entitle 
the  holders  to  a  number  of  specified 
benefits,  such  as  investment  allowaiu»8, 
related  to  an  investment  project.  The 
investment  allowance  provides 
companies  with  a  corporate  tax 
exemption  of  between  30  percent  and  ' 
100  percent  of  their  total  fixed 
investment  depending  upon  the 
geographical  location,  sector  and  the 
value  of  the  investment.  During  the 
FOR.  for  purposes  of  GIF,  Turkey  was 
divided  into  four  types  of  geographic 
regions:  (1)  Developed;  (2)  normal;  (3) 
priority  two;  and  (4)  priority  one. 
Companies  located  in  first  or  second 
priority  regions  for  development  within 
Turkey,  which  are  lesser-developed 
regions,  are  entitled  to  higher  rates  of 
deduction  than  companies  located  in 
the  developed  or  normal  regions. 

Both  companies  were  approved  in 
1994  for  GIF  investment  certificates. 
They  claimed  an  investment  allowance 
on  their  corporate  income  tax  returns 
filed  during  the  FOR.  Erlxjsan,  because 
it  is  located  in  a  normal  region,  is 
eligible  for  an  investment  allowance  of 
40  percent,  while  Mannesmann,  because 
it  is  located  in  a  development  region,  is 
only  eligible  for  the  minimnin 


investment  allowance  of  30  percent, 
which  is' the  minimum  investment 
allowance  provided  to  all  companies 
under  GIF  regardless  of  location  or  type 
of  industry.  See  e.g..  Certain  Welded 
Carbon  Steel  Pipe  and  Tube  Products 
from  Turkey;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review,  52  FR  47621, 47622  (December 
15, 1987)  and  Certain  Welded  Carbon 
Steel  Pipe  and  Tube  Products  from 
Turkey;  Final  Results  of  Countervailing 
Duty  Administrative  Review,  53  FR 
9791  (March  25,  1988),  Because  the  30 
percent  investment  tax  is  not  limited  to 
a  specific  enterprise  or  industry  or 
group  thereof,  nor  limited  to  companies 
located  in  specific  regions,  pursuant  to 
section  771(5A)(D)  we  preliminarily 
determine  that  the  30  percent  minimum 
investment  allowance  under  GIF  is  not 
countervailable. 

However,  because  the  investment 
allowance  of  40  percent  received  by 
Erbosan  (designated  for  companies 
located  in  a  normal  region)  is  10  percent 
higher  than  the  minimmn  30  percent 
allowance  provided  to  all  sectors  and 
geographic  regions  within  Turkey,  the 
difference  results  in  a  higher  tax  savings 
to  the  company  due  to  its  geographic 
location.  Therefore,  we  preliminarily 
determine  that  the  provision  of  a  higher 
investment  allowance  of  40  percent  to 
certain  regions  is  specific  and,  therefore, 
countervailable  within  the  meaning  of 
section  771(5A)D)(iv)  of  the  Act.  See 
also  Industrial  Phosphoric  Acid  from 
Israel;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Reviews,  61  FR  8255,  8257  (March  4. 
1996)  and  Industrial  Phosphoric  Acid 
from  Israel;  Final  Results  of 
Countervailing  Ehity  Administrative 
Reviews,  61  FR  28841  (June  6.  1996). 

We  preliminarily  determine  that  the 
benefits  under  the  investment  allowance 
program  are  "recurring"  because  once  a 
company  has  a  fixed  asset  investment 
project  approved,  it  becomes  eligible  to 
deduct  an  investment  allowance  bom 
its  corporate  income  tax  retxjxns; 
therefore,  the  receipt  of  the  benefit  is 
automatic  and  continues  year  to  year. 
To  calculate  the  benefit  for  Erbosan,  we 
first  multiplied  its  total  fixed 
investment  by  10  {}ercent,  the  amount 
Erbosan  receives  about  the  30  percent 
allowance  available  throughout  the 
country.  We  then  computeid  the 
company's  tax  rate.  The  company  paid 
four  separate  corporate  taxes.  These 
included  a  25  percent  corporate.tax,  an 
interim  tax  in  the  amount  of  10  percent 
of  the  corporate  tax,  a  "stopaj"  tax  equal 
to  10  percent  of  75  percent  of  its  net 
taxable  income  and  a  fund  tax  equal  to 
10  percent  of  the  "stopaj"  tax.  The  sum 
of  these  taxes  equals  a  total  corporate 


tax  rate  of  35.75  percent.  We  the 
multiplied  the  countervailable  portion 
of  the  investment  allowance  deduction 
by  the  tax  rate  of  35.75  percent,  and 
obtained  the  tax  savings  for  the 
company.  Next,  we  divided  the  tax 
savings  by  the  company's  total  sales.  On 
this  basis,  we  preliminarily  determine 
the  countervailable  subsidy  to  be  0.02 
percent  ad  valorem  for  Erbosan,  for  pipe 
and  tube. 

2.  Export  Incentive  Certificate 
Customs  Duty  and  Other  Tax 
Exemptions.  Under  Turkey's  duty 
drawback  program,  companies  are 
permitted  to  import  spare  parts  free  of 
customs  duties  and  other  taxes  levied 
on  imports  used  in  the  manufacture  of 
goods  to  be  exported.  To  obtain  these 
benefits,  companies  must  file  a  project 
application  with  the  Undersecretariat 
for  Foreign  Trade  (UFT)  that  describes 
the  spare  parts  to  be  imported  and  the 
FOB  value  of  the  exports  that  they  will 
be  used  to  produce.  The  GIF  value  of  the 
imported  spare  parts  cannot  exceed  two 
percent  of  the  FOB  export  commitment 
On  July  17,  1995,  the  program  was 
changed  to  permit  spare  parts  to  be 
imported  provided  that  the  GIF  value  of 
the  spare  parts  did  not  exceed  5  percent 
of  the  FOB  export  commitment  The 
UFT  subsequently  issues  duty  drawback 
certificates  to  the  companies  that 
describe  the  spare  parts  and  instructed 
Customs  that  these  items  are  to  be  free 
of  duties.  However,  the  companies  must 
pay  value  added  tax  on  the  imports. 

We  preliminarily  determine  that  this 
program  is  a  subsidy  and  is  specific 
within  the  meaning  of  section 
771(5A)(B)  of  the  Act  because  eligibility 
for  the  program  is  contingent  upon 
export  performance  and  the  spare  parts 
imported  under  this  program  were 
utilized  in  machinery  that  produces, 
among  othe^things,  the  subject 
merchandise.  See  e.g.,  Ball  Bearings  and 
Farts  Thereof  from  Thailand:  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  62  FR  728,  731 
(January  6, 1997). 

To  calculate  the  benefit,  we  divided 
the  total  amount  of  duties  and  taxes 
exempted  on  spare  parts  imported 
during  the  FOR  for  each  company  imder 
review,  by  the  total  value  of  exports 
during  the  FOR.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  0.06  percent  ad 
valorem  for  Erbosan  for  pipe  and  tube, 
and  0.02  percent  ad  valorem  for 
Mannesmann  for  line  pipe. 

3.  Foreign  Exchange  Loan  Assistance. 
The  GOT  Resolution  Number  94/5782, 
Article  4,  effective  June  13,  1994 
concerning  the  encouragement  of 
exportation,  allows  commercial  banks  to 
exempt  certain  fees  provided  that  the 
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loans  are  used  in  the  financing  of 
exportation  and  other  foreign  exchange 
earning  activities.  We  preliminarily 
determine  that  this  program  is  specific 
and,  therefore,  countervailable  within 
the  meaning  of  section  771(5A)(B) 
because  the  exemption  of  the  fees  is 
contingent  upon  export  performance. 

Both  companies  received  and  paid 
interest  on  foreign  ciirrency  loans  from 
commercial  banks  and  were  exempted 
from  paying  the  customary  BIST  of  5 
percent  of  the  interest  rate  and  the 
RUSF  fee  of  6  percent  of  the  principal. 
Unlike  pre-shipment  loans  that  are 
denominated  in  TL  where  the  RUSF  fee 
is  6  percent  of  the  interest  rate,  the 
RUSF  fee  for  foreign  currency  loans  is 
calculated  as  6  percent  of  the  principal. 
At  verification,  we  found  that 
Maimesmaim's  foreign  currency  loans 
were  tied  to  destinations  other  than  to 
the  United  States.  We  found  that 
Erbosan's  foreign  currency  loans  were 
provided  for  both  U.S.  and  non-U.S. 
shipments,  and  were  not  tied  to  a 
particular  destination.  For  further 
discussion,  see  the  companies' 
Verification  Reports. 

We  preliminarily  determine  that  these 
fee  exemptions  are  a  direct  transfer  of 
funds  from  the  GOT  providing  a  benefit 
in  the  amount  of  the  exemption.  (See 
discussion  of  the  "Pre-shipment  Loans" 
program  above).  See  also,  Castings  at 
44843.  We  also  preliminarily  determine 
that  the  benefits  are  recurring  because 
once  the  company  obtains  a  foreign 
currency  loan  it  is  automatically 
exempted  from  paying  the  fees.  To 
calculate  the  benefit  for  this  program, 
we  computed  the  exempted  fees  on  the 
interest  or  principal  of  Erbosan's  foreign 
currency  loans.  These  loans  are  dollar 
denominated.  Therefore,  we  converted 
these  exempted  fee  amounts  to  TL  using 
the  exchange  rate  in  efiiect  during  the 
month  in  which  the  loans  were  repaid 
or  interest  paid,  and  divided  the  result 
by  the  company's  total  exports.  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  to  be  1.14  ()ercent  ad 
valorem  for  Erbosan  for  pipe  and  tube. 

4.  Freight  Program.  The  GOT  Decree 
number  93/43,  effective  October  13, 
1993,  provided  freight  rebate  payments 
to  exporters  in  the  amount  of  $50  per 
ton  for  merchandise  exported  on 
Turkish  vessels,  and  $30  per  ton  for 
merchandise  exported  on  non-Turkish 
vessels,  capped  at  10  percent  of  the  FOB 
value  of  the  goods.  In  February  1994, 
Decree  number  94/4  raised  the  cap  to  15 
percent  of  the  FOB  value  of  the  goods. 
Benefits  under  this  program  were 
provided  in  the  form  of  30  percent  cash 
and  70  percent  treasury  bonds  with  a 
two-year  matiirity.  Companies  were 
eligible  to  receive  interest  on  bonds  on 


the  one-year  anniversary  date  of  the 
issuance  of  the  bonds  and  on  the  date 
of  the  maturity  of  the  bonds.  The 
program  was  terminated  on  December 
31, 1994,  and  there  will  be  no  payments 
on  shipments  made  after  January  1, 
1995. 

We  preliminarily  determine  that  these 
export  grants  and  bonds  are 
counters  ailable  export  subsidies  within 
the  meaning  of  section  771(5A)(B)  of  the 
Act  The  grants  and  bonds  are  a  direct 
transfer  of  funds  from  the  GOT 
providing  a  benefit  in  the  amount  of  the 
cash  grants  and  bonds.  We  further 
preliminarily  determine  that  the 
benefits  under  the  Freight  Program  are 
"reciuTing."  Once  a  company  has 
exported  and  submitted  docimientation 
to  the  Central  Bank  it  becomes  eligible 
for  the  cash  grants  or  bonds.  The  receipt 
of  benefits  is  automatic  and  continued 
throughout  the  life  of  the  program. 
(Pasta  at  page  30369).  See  also 
Allocation  Section  of  the  General  Issues 
Appendix  in  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Austria  (58 
FR  37217,  37268-69,  July  9, 1993} 
("General  Issues  Appendix"). 

During  the  FOR,  &bosan  received 
cash  and  bonds  under  the  &«ight  rebate 
program  based  on  exports  made  in  1994. 
The  bonds  were  received  by  Erbosan  on 
May  1, 1995  and  matxire  on  May  1, 
1997;  interest  was  payable  on  May  1, 
1996  and  on  the  date  of  matiuity. 
During  the  FOR,  Mannesmann  received 
cash  and  bonds  for  exports  made  in 
1994,  but  we  verified  that  the  company 
did  not  receive  any  payments  under  the 
freight  program  during  the  FOR  for 
e^qports  to  the  United  States. 

The  Department's  practice  has  been  to 
deem  the  benefit  to  be  received  at  the 
time  of  export  countervailable  if  the 
benefit  is  calculated  as  a  percentage  of 
the  FOB  value  and  the  amount  of  the 
benefit  is  knov^n  at  the  time  of  export 
See  e.g..  Castings  at  44843.  Although  the 
benefit  under  the  freight  program  is 
calculated  based  on  tonnage  and  not  the 
percent  of  exports,  we  note  that  a 
benefit  determined  by  the  amount  of  the 
tonnage  may  also  be  known  at  the  time 
of export 

However,  the  facts  in  this  case 
establish  that  the  exporter  did  not  know 
the  amount  of  benefit  at  the  time  of 
export.  Although  the  freight  payments 
were  stated  in  U.S.  dollars  per  ton,  the 
exporter  received  the  benefit  in  TL.  The 
exporter  did  not  know  at  the  time  of 
export  what  exchange  rate  would  be 
used  to  convert  the  dollar  equivalent 
payments  into  TL.  Given  the  high 
inflation  rate  in  Turkey  (based  on  a  CFI 
rate  of  approximately  65  percent  in 
1993,  and  114  percent  in  1994),  there 


was  no  way  for  the  exporter  to  predict 
at  the  time  of  export  what  the  dollar 
equivalent  in  TL  would  be.  In  February 
1995,  the  GOT  aimounced  that  it  would 
convert  the  dollar  amount  of  the  freight 
payments  using  the  exchange  rate  that 
was  in  effect  on  December  31,  1994. 
Thus,  the  exporter  did  not  know  the 
amount  of  the  benefit  at  the  time  of 
export  See  the  GOT  Verification  Report 
(page  12).  This  position  is  consistent 
with  the  Department's  analysis  of  a 
similar  program  in  Pasta  where  we 
determined  that  the  benefit  should  be 
treated  as  having  been  bestowed  when 
the  cash  was  received  rather  than 
earned.  (See  discussion  of  Payments  for 
Exports  on  Turkish  Ships  program  in 
Pasta  at  30369).  As  such,  we 
preliminarily  determine  that  the 
benefits  under  this  program  are 
bestowed  when  the  cash  is  received 
with  respect  to  the  cash  payments,  and 
not  when  the  benefit  is  earned. 

With  regard  to  the  bonds  portion  of 
the  rebate,  we  preliminarily  determine 
that  the  benefits  from  the  bonds  are 
bestowed  on  the  date  of  maturity.  This 
is  due  to  the  fact  that,  even  though  there 
were  not  restrictions  on  the  sale  or 
transfer  of  the  bonds,  because  of  the  rate 
of  inflation,  there  was  no  secondary 
market  to  allow  exporters  to  convert 
their  bonds  to  cash  {see  GOT,  company, 
and  commercial  bank  Verification 
Reports).  Therefore,  the  exporters  have 
no  choice  but  to  hold  the  bonds  until 
matiuity.  (Pasta  at  page  30368). 

The  benefits  under  the  freight 
program  are  made  on  a  shipment-by- 
shipment  basis.  Because  the  benefits  are 
shipment-specific,  and  we  are  able  to 
segregate  the  shipments  according  to  the 
country  of  destination,  we  preliminarily 
determine  that  they  are  tied  to  a 
particular  destination.  Therefore,  where 
a  benefit  is  tied  or  can  be  tied  to  exports 
to  the  United  States,  we  caloilate  the  ad 
valorem  subsidy  rate  by  dividing  the 
benefit  by  the  firm's  total  exports  to  the 
United  States.  See,  e.g..  Notice  of  Final 
Results  of  Coimtervailing  Duty 
Administrative  Review:  Roses  and  Other 
Cut  Flowers  from  Colimibia,  52  FR 
48847.  48848  (December  28,  1987).  We 
have  preliminarily  calculated  Erbosan's 
benefit  from  this  program  by  dividing 
the  total  amount  of  grants  received  for 
exports  to  the  United  States  during  the 
FOR  by  Erbosan's  total  exports  to  the 
United  States  during  the  POR.  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  to  be  1.02  percent  ad 
valorem  for  Erbosan  for  pipe  and  tube. 

5.  Resource  Utilization  Support 
Premium,  a.  Program  Description. 
Under  the  Resource  Utilization  Support 
Premiiun  program  (RUSF),  a  company 
can  request  benefits  for  a  proposed 
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investment  project,  as  well  as  other 
General  Incentives  Program  (CIP) 
benefits,  at  the  time  it  submits  an 
application  t6  the  General  Directorate  of 
Incentive  and  Applications  (GDIA)  for 
an  investment  incentive  certificate  (see 
discussion  of  the  "Investment 
Allowance"  program  above).  If  the  GDIA 
approves  the  investment  project 
described  in  the  application,  it  will 
issue  to  the  company  an  investment 
incentive  certificate  which  lists  the  GIF 
benefits  bestowed.  During  the  POR, 
Erbosan  received  RUSP  payments  for  an 
investment  project  related  to  the 
production  of  standard  pipe  and  tube. 

RUSP  payments  were  given  to 
companies  to  encourage  them  to  use 
their  own  equity,  rather  than  loans  or 
credit,  to  finance  their  GIP  investment 
project.  The  amount  of  the  benefit  is 
applied  to  that  portion  of  the  fixed 
investment  which  is  financed  by  the 
investor's  own  resources.  Erbosan  is 
located  in  a  region  designated  as  a 
normal  region  by  the  GDIA.  All 
comftanies  located  in  normal  regions  are 
eligible  for  RUSP  payments  of  15 
percent  of  their  investment.  Companies 
located  in  developed  regions  are  not 
eligible  for  RUSP  payments. 
Mannesmann  is  located  in  a  developed 
region  and  is  not  eligible  for  RUSP 
payments,  and  we  also  verified  that 
Marmesmann  never  received  RUSP 
payments. 

The  RUSP  was  terminated  in  1991, 
and  GIP  investment  incentive 
certificates  issued  after  1991  were  no 
longer  eligible  to  receive  RUSP 
payments.  Erbosan's  investment 
incentive  certificate  was  issued  in  1990 
and  expired  on  December  31,  1994. 
Erbosan  received  its  RUSP  benefits  in 
1994  in  the  form  of  treasury  bonds  with 
a  matiuity  date  in  1995.  During  the 
POR,  Erbosan  received  the  full  amount 
of  the  face  value  of  the  bonds,  plus 
interest. 

Because  RUSP  assistance  is  provided 
by  the  GOT  only  to  industries  located 
within  specifically  designated 
geographical  regions  of  Turkey — i.e.,  in 
this  case,  the  normal  region — we 
preliminarily  determine  that  this 
program  provides  a  countervailable 
regional  subsidy  within  the  meaning  of 
section  771(5A)(D)(iv). 

b.  Claim  for  "Green  Light"  Subsidy 
Treatment  of  RUSP  Section  771(5B)  of 
the  Act  describes  subsidies  that  are  non- 
countervailable  ("green  light" 
subsidies).  Among  these  green  light 
subsidies  are  subsidies  to  disadvantaged 
regions.  The  GOT  requested  that  the 
RUSP  program  be  considered  non- 
countervailable  under  section 
771(5B)(C)  of  the  Act  because  the 


benefit  is  provided  only  to  '- 

disadvantaged  regions. 

The  RUSP  program  is  one  of  many 
programs  that  distribute  benefits  on  a 
regional  basis  under  the  umbrella  of  the 
General  Incentives  Program  (GIP). 
Under  GIP,  provinces  were  categorized 
by  the  GOT  into  one  of  the  following 
four  types  of  development  regions: 
developed:  normal:  priority  two;  and 
priority  one  according  to  their  level  of 
development.  By  offering  an  increasing 
level  of  benefits  to  lesser  developed 
regions,  regional  assistance  programs 
under  GIP  were  designed  not  only  to     - 
further  development,  particularly  in  the 
two  priority  regions,  but  also  to  reduce 
the  disparities  among  the  four  regions. 
As  stated  in  the  Fifth  Five  Year 
Development  Plan  (1984-1989),  the 
GOT's  goal  was  to  "develop  the  Priority 
Development  areas  *  •   *  and  reduce 
and,  in  time,  eradicate,  the  difference  of 
development  existing  between  these  and 
other  regions."  (See  Attachment  1  of 
January  21.  1997  GOT  response.)  The 
various  economic  incentive  programs 
would  complement  other  development 
activities  such  as  housing  and 
infiastructiire  projects. 

According  to  the  questionnaire 
responses,  Turkish  provinces  are 
classified  into  these  development 
Tegions  based  on  the  results  of  the 
Principal  Component  Analysis,  an 
econometric  model  that  generates  a 
development  coefficient  based  on  the 
selected  socioeconomic  development 
variables.  The  State  Planning 
Organization  (SPO)  conducts  a  Principal 
Component  Analysis  for  every  province 
and  creates  an  index  that  ranks  the 
provinces  from  most  to  least  developed 
according  to  the  development 
coefficients  generated  by  the  Principal 
Component  Analysis. 

Section  771(5B)(C)  of  the  Act  specifies 
the  conditions  that  must  be  met  for  a 
program  to  qualify  for  green  light  status: 
it  is  part  of  a  general  regional 
development  policy  and  each  region  is 
a  clearly  designated  contiguous 
geographical  area  with  a  definable 
economic  and  administrative  identity; 
the  assistance  is  generally  available;  the 
assistance  is  not  for  regions  suffering 
only  temporary  disadvantage;  the 
eligibility  criteria  are  clearly  stated  in 
law  or  an  official  document  and  capable 
of  verification;  and  the  eligibility 
criteria  are  neutral  and  objective,  and 
include  a  measurement  of  economic 
development.  The  SAA  states  that  the 
green  light  provision  governing 
assistance  for  disadvantaged  regions 
must  be  strictly  construed  and  that  the 
Department  must  determine  that  all  of 
these  statutory  criteria  have  been 
satisfied.  (See  Statement  of 


Administrative  Action  accomptmying 
the  URAA,  reprinted  in  H.R.  Doc.  No. 
316, 103d  Cong.,  2d  Sess.  919  (1994)) 
(SAA). 

In  order  to  examine  the  criteria 
regarding  economic  development, 
section  771(5B)(C)(ii)  of  the  Act 
instructs  the  Department  to  examine  the 
respondent's  measurement  of  economic 
development  over  a  three-year  period. 
Although  it  received  benefits  under  this 
program  during  the  POR,  Erbosan  was 
approved  for  receipt  of  these  benefits  in 
1991.  The  Department's  standard 
practice  when  analyzing  the 
countervailability  of  programs  is  to 
examine  data  fit>m  the  time  period 
when  the  subsidy  was  approved.  In  this 
case,  the  RUSP  was  in  effect  from  1989- 
1991,  and  this  time  period  serves  as  our 
three-year  period  for  analysis. 

In  tneir  January  29,  1997 
questionnaire  response,  the  GOT 
provided  an  excerpt  from  a  1991  SPO 
publication  which  listed  the  53 
economic  and  social  variables  used  in 
the  Principal  Component  Analysis  to 
generate  the  socioeconomic 
development  index  that  is  the  basis  for 
the  SPO's  ranking  of  the  provinces  from 
most  to  least  developed.  The  excerpt 
also  included  a  list  of  67  provinces 
ranked  by  the  SPO  from  most  to  least 
developed.  Respondents  claimed  that 
this  list,  originally  published  in  a  1973 
SPO  publication,  was  still  valid  for  the 
1989-1991  period. 

At  verification,  we  requested  to  see 
documentation,  such  as  the  index 
generated  by  the  Principal  Component 
Analysis,  the  Principal  Component 
Analysis  for  that  period,  or  SPO 
publications  or  reports  that  supported 
the  ranked  list  of  67  provinces  described 
above  and  the  classification  of  provinces 
into  the  four  development  regions 
during  the  relevant  1989-1991  period. 
Although  respondents  had  supporting 
documentation  for  a  1996  Principal 
Component  Analysis  used  to  reexamine 
the  regional  designations,  no  supporting 
dociunentation  was  available  for  the 
Principal  Component  Analysis  used  to 
designate  provinces  into  development 
regions  during  the  applicable  1989- 
1991  period.  According  to  respondents, 
the  supporting  documentation  for  that 
period  was  no  longer  available.  For 
further  discussion,  see  the  GOT 
Verification  Rej>ort  (pages  10-11). 

Using  the  limited  inmrmation 
provided  in  the  response  and  at 
verification,  the  team  sought  to  examine 
whether  the  1989-1991  Principal 
Component  Analysis  rankings  (based  on 
the  list  bom  the  January  29,  1997 
submission)  corresponded  with  the 
provinces'  regional  designations  for 
1989-1991.  The  provinces  were  rank 
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ordered  from  first,  most  developed,  to 
67th,  least  developed.  Presumably,  the 
actual  designations  of  the  provinces — 
developed,  normal,  first  priority,  and 
second  priority — should  have  closely 
followed  the  IMncipal  Component 
Analysis  index  of  economic 
development.  However,  the  designation 
of  provinces  into  development  regions 
did  not  track  closely  to  the  Principal 
Component  Analysis  rankings.  For 
example,  Bilecik  and  Ordu  provinces, 
respectively  ranked  at  52  and  58  (out  of 
a  possible  67)  were  listed  as  normal 
regions,  while  Zongtildak,  ranked  at  13, 
was  listed  as  Priority  One  in  1990  and 
1991.  In  addition,  four  provinces, 
2kinguldak,  Erdncan,  Artvin  and 
Sanhurfa,  were  reclassified  between 
1989  and  1991  without  any  Principal 
Component  Analysis  being  undertaken. 

.GOT  officials  accounted  for  these 
discrepancies  by  explaining  that  the 
Principal  Component  Analysis  is  not  the 
only  basis  for  determining  a  province's 
regional  designation.  The  Principal 
Component  Analysis  is  only  one  step 
(albeit  the  primary  one)  toward 
determining  the  regional  designations. 
The  final  determination  is  made  by  the 
Council  of  Ministers,  taking  into 
account  factors  that  cannot  be 
enumerated  by  the  Principal  Component 
Analysis,  including  the  promotion  of 
other  development  policies  and  goals 
(e.g.,  privatization,),  the  impacts  upon, 
and  relationships  with,  other  regional 
and  non-regional  development  policies 
and  programs,  and  the  Ministers 
experience  in  development  issues  and 
programs.  (For  a  further  discussion,  see 
the  GOT  Verification  Report  (page  11).) 

In  order  for  a  subsidy  to  be  considered 
non-coimtervailable  because  it  is 
provided  in  a  disadvantaged  region, 
section  771(5B)(C)(i)(II)  of  the  Act  states 
that  "(elach  region  is  considered  a 
disadvantaged  region  on  the  basis  of 
neutral  and  objective  criteria  indicating 
that  the  region  is  disadvantaged  *  *  *." 
On  this  basis,  the  RUSP  assistance  is  not 
entitled  to  green  light  treatment.  The 
information  on  the  record  indicates  that 
the  designations  of  disadvantaged 
regions  do  not  correspond  with  an 
analysis  based  on  neutral  and  objective 
criteria,  purportedly  the  Principal 
Component  Analysis.  Rather,  the  GOT 
can  make  the  final  decisions  regarding 
the  designation  of  economic 
development  regions  based  on  criteria 
that  are  neither  neutral  nor  objective. 
Since  the  SAA  states  that  all  of  the 
green  light  criteria,  listed  above,  must  be 
met,  we  do  not  intend  to  analyze  the 
GOT's  compliance  with  the  remaining 
criteria.  As  a  result,  benefits  provided 
under  the  RUSP  program  do  not  qualify 
as  non-countervailable  green  light 


subsidies.  See  e.g..  Preliminary 
Affirmative  Countervailing  Duty 
Determination;  Certain  Pasta  from  Italy, 
60  FR  53739,  53742  (October  17, 1995) 
and  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Pasta  from 
Italy.  61  FR  30288  (June  14,  1996). 

c.  Subsidy  Calctilation.  Although 
Erbosan  received  the  RUSP  bonds  in 
1994,  the  cash  flow  was  realized  in  1995 
when  the  principal  and  interest  from  the 
bonds  were  paid.  We  verified  that  there 
is  no  secondary  market  for  the  resale  of 
treasury  bonds  in  Turkey  and,  therefore, 
Erbosan  could  not  realize  a  cash  flow 
until  1995  (the  POR)  when  the  bonds 
reached  maturity.  See  Erbosan 
Verification  Report  (page  7).  We  also 
preliminarily  determine  that  the  RUSP 
benefits  are  non-recurring  because  they 
are  exceptional  and  the  recipient  cannot 
expect  to  receive  benefits  on  an  ongoing 
basis.  However,  because  the  amount 
received  under  this  program  is  less  than 
0.50  percent  of  Erbosan's  total  sales,  we 
are  allocating  the  total  benefit  to  the 
POR.  See  e.g..  Industrial  Phosphoric 
Acid  from  Israel;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review,  61  FR  28845,  28847  (June  6, 
1996)  and  Industrial  Phosphoric  Acid 
fix)m  Israel;  Final  Results  of 
Coimtervailing  Duty  Administrative 
Review,  61  FR  53351  (October  11, 1996). 
We  calculated  the  benefit  for  the  POR  by 
dividing  the  RUSP  payments  by 
Erbosan's  total  sales  of  subject 
merchandise  during  the  POR.  On  this 
basis,  we  preliminarily  determine  the 
benefit  from  this  program  to  be  0.05 
percent  ad  valorem  for  the  POR. 

The  GOT  terminated  the  RUSP 
program  in  1991  and  GIP  investment 
incentive  certificates  issued  after  1991 
were  no  longer  eligible  to  receive  RUSP 
payments.  We  verified  that  Erbosan  has 
no  investment  incentive  certificates  that 
were  issued  before  1991  that  are  still 
valid.  Therefore,  we  consider  this 
program  terminated  with  no  residual 
benefits.  The  termination  of  RUSP 
constitutes  a  pro^am-wide  change;  and 
because  there  are  no  residual  benefits, 
the  cash  deposit  rate  for  Erbosan  will  be 
adjusted  to  zero  for  this  program.  See 
e.g..  Pasta,  61  FR  30370. 

n.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determine  that  the 
producers  and/or  exporters  of  the 
subject  merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  period  of  review: 

1.  Resource  Utilization  Support  Fund 

2.  State  Aid  for  Exports  Program 

3.  Advance  Refunds  of  Tax  Savings 


4.  Export  Credit  Through  the  Foreign  Trade 

Corporate  Companies  Rediscoimt  Credit 
Facility  (Eximbank) 

5.  Past  Performance  Related  Foreign 

Currency  Export  Loans  (Elximbank) 

6.  Export  Credit  Insurance  (Eximbank) 

7.  Subsidized  Turkish  Lira  Credit  Facilities 
a.  Subsidized  Credit  for  Proportion  of  Fixed 

Expenditures 
.9.  Fund  Based  Credit 
10.  Regional  Subsidies 
a  Additional  Refunds  of  VAT  (VAT-HO%) 
b.  Postponement  of  VAT  on  Imported 

Goods 
c  Incentive  Premium  on  Domestically 

Obtained  Goods  (Rebate  of  VAT  on 

Domestically-Soxirced  Machinery  and 

Equipment) 
d  Land  Allocation  (GIF) 
e.  Taxes,  Fees  (Duties),  Charge  Exemption 

(GIF) 

m.  Programs  Preliminarily  Determined 
To  Be  Terminated 

We  preliminarily  determine  that  the 
following  programs  have  been 
terminated  and  there  are  no  residual 
benefits: 

1.  Export  Perfbnnance  Credits 

The  Export  Performance  Credit  program, 
which  was  administered  by  the  Central  Bank 
of  Turkey,  provided  credits  to  manufacturers 
and  exporters  based  on  a  percentage  of  the 
FOB  value  of  their  exports.  The  certificates 
were  issued  for  shipments  made  between 
March  7,  1994  and  December  31,  1994.  It  is 
the  Dep>artment'8  practice  in  the  case  of  an 
export  benefit  provided  as  a  percentage  of  the 
value  of  the  exported  merchandise  that  the 
benefit  is  bestowed  on  the  date  of  the  export 
See  e.g..  Castings  at  44843.  Under  this 
program,  the  exporters  received  the  TL 
equivalent  of  a  fixed  percentage  of  their  U.S. 
dollar  exports.  Although  at  the  time  of 
receipt,  the  exporters  received  more  TL  than 
at  the  time  of  export,  the  value  of  the  TL 
amount  remained  the  same  in  U.S.  dollar 
terms.  Therefore,  we  preliminarily  determine 
that  the  benefit  occurred  at  the  time  of  export 
in  1994. 

2.  Deduction  from  Taxable  Income  for  Export 

Revenues 

3.  Preferential  Export  Financing  Under 

Decree  84/S861 

4.  Interest  Spread  Return  Program  (GIP) 

5.  Export  Credits  Under  Communique  No.  1 

6.  Ccvporate  Tax  Deferral 

7.  Payment  of  Certain  Obligations  of  Firms 

Undertaking  Large  Investments 

8.  Subsidized  Credit  in  Foreign  Currency 

Preliminary  Results  of  Review 

In  accordance  with  19  C.F.R. 
355.22(c)(4)(ii),  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exp>orter  subject  to  each 
administrative  review.  For  the  period 
January  1, 1995  through  December  31, 
1995,  we  preliminarily  detemune  the 
net  subsidy  to  be  as  follows: 
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Manufacturer/exporter  of  Ine  pipe 

Aaaoaa- 

ment  rate 
(percent) 

Mannesntann  „ 

0.75 

Mamrfacturer/exporter  o<  line  pipe 
and  tube 

As8es»- 

ment  rate 
(percent) 

EftMSWI „ 

4.06 

If  the  final  results  of  these  reviews 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Customs  Service 
("Customs")  to  assess  countervailing 
duties  as  indicated  above. 

The  Department  also  intends  to 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties  as  indicated  below  of  the  f.o.b. 
invoice  price  on  all  shipments  of  each 
class  or  kind  of  merchandise  &om 
reviewed  companies,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  these 
reviews. 


Manutocturer/exporter  of  line  pipe 

Cash  de- 
posit rate 
(percent) 

MarMiesmann  

0.75 

Manufacturer/exporter  of  pipe  and 
tiihe 

Cash  de- 
posit rate 
(percent) 

EftXMWI  

4.01 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  Cavor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR  section 
355.22(a).  Pursuant  to  19  CFR  355.22(gJ, 
for  all  companies  for  which  a  review 
was  not  requested,  duties  must  be 
assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Torrington 
Company  v.  United  States.  822  F.Supp. 
782  (OT  1993)  and  Floral  Trade  Council 
V.  United  States,  822  F.Supp.  766  (OT 


1993)  (interpreting  19  CFR  353.22(e). 
the  antidumping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CFR  section  355.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by 
these  reviews  will  be  unchanged  by  the 
results  of  these  reviews. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  under  each  order  at 
the  most  recent  company-specific  or 
coimtry-wide  rate  applicable  to  the 
company  under  that  order.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  these  orders  are  those 
established  in  the  most  recently 
completed  administrative  proceeding. 
See  Certain  Welded  Carbon  Steel  Pipe 
and  Tube  Products  from  Turkey;  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  53  FR  9791. 
These  rates  shall  apply  to  all  non- 
reviewed  companies  until  a  review  of  a 
company  assigned  these  rates  is 
requested.  In  addition,  for  the  period 
January  1,  1995  through  December  31. 
1995,  the  assessment  rates  applicable  to 
all  non-reviewed  companies  covered  by 
these  orders  are  the  cash  deposit  rates 
in  effect  at  the  time  of  entry. 

Public  ConmientB 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  argument 
in  this  proceeding  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  brie& 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38,  are  due.  The  Department 
will  publish  the  final  results  of  these 
administrative  reviews,  including  the 


results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1)). 

Dated:  March  31, 1997. 
Robert  S.  LaRuM, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-8955  Filed  4-7-97;  8:45  am) 

BaUNO  CODE  3610-OS-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  970326070-7070-01] 

RIN0693-XX31 

Notice  Of  Termination  of  Validation 
Services  for  Federal  information 
Processing  Standards  (FIPS) 

agency:  NaUonal  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  termination  of 
validation  services. 

summary:  The  NIST  is  terminating 
validation  services  for  FIPS  127-2, 
Database  Language  SQL,  and  FIPS  128- 
2,  Computer  Graphics  Metafile, 
Continuous  Acquisition  and  Life-Cycle 
Support  Profile  (COM  (CALS)),  and 
considering  terminating  validation 
services  for  FIPS  21-4,  COBOL:  FIPS 
69-1,  Fortran;  FIPS  128-2,  Computer 
Graphics  Metafile,  Air  Transport 
Association  Profile  (CGM  (ATA));  FIPS 
151-2,  POSIX;  and  FIPS  160,  C. 
Comments  are  solicited. 

NIST  announced  by  Department 
Organization  Order  30-2B  the  formation 
of  the  Information  Technology 
Laboratory  (ITL).  Under  the  new  ITL 
organization,  NIST  is  refocusing  its 
program  for  information  technology, 
concentrating  on  the  development  of 
conformance  tests  for  emerging 
information  technologies  rather  than  the 
operation  of  software  testing  services. 

Therefore,  the  NIST  is  terminating 
validation  services  for  FIPS  127-2.  SQL. 
and  FIPS  128-2.  CGM  (CALS),  effective 
July  1,  1997.  The  NIST  is  considering 
terminating  validation  services  for  FIPS 
21-4,  COBOL;  FIPS  69-1,  Fortran;  FIPS 
128-2  CGM  (ATA):  FIPS  151-2.  POSK; 
and  FIPS  160,  C,  effective  September  30, 
1997.  Advance  notice  of  this 
termination  is  given  so  that  interested 
parties  may  establish  testing  services  if 
they  wish  to  do  so.  Federal,  state,  and 
local  government  agencies  requiring 
validation  of  implementations  for 
conformance  to  the  above  standards 
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may  specify  their  own  testing  or  adopt 
other  techniques  for  evaluating 
conference  to  these  specifications. 

Information  on  the  test  methods  and 
procedures  for  conformance  testing  are 
available  in  the  Validated  Products  List 
(VPL)  on  the  internet  Universal 
Resource  Locator  (URL)  address  ftp:// 
speckle.ncsl.uist.gov/vpl/intro.htm. 
NIST  test  suites  and  testing  procedures 
are  distributed  freely  via  the  World 
Wide  Web  (WWW)  Universal  Resource 
Locator  (URL)  http://www.ni8t.gov/ 
div897/ctg. 

DATES:  The  effective  date  for  terminating 
validation  services  for  FIPS  127-2,  SQL, 
and  FIPS  128-2,  CGM  (CALS),  is  July  1. 
1997.  Comments  on  terminating 
validation  services  for  FIPS  21-4, 
COBOL;  FIPS  69-1,  Fortran;  FIPS  128- 
2,  CGM  (ATA);  FIPS  151-2,  POSDC;  and 
FEPS  160,  C,  must  be  received  no  later 
than  May  8, 1997. 

ADDRESSES:  Written  comments 
concerning  the  termination  should  be 
sent  to:  Director,  Information 
Technology  Laboratory,  Attn:  Validation 
Services,  Building  820,  Room  562, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 
Electronic  comments  should  be  sent  to: 
fips.comments@mst.gov. 

FOR  FURTHER  INFORMATKM  OR  COMMENTS 

CONTACT: 

Ms.  Lynne  Rosenthal,  National  Institute 

of  Standards  and  Technology, 

Gaithersburg.  MD  20899.  telephone 

(301)  975-3283.  email  lsr@nist.gov. 

Authority:  Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS]  are 
issued  by  the  National  Institute  of  Standards 
and  Technology  after  approval  by  the 
Secretary  of  Commerce  pursuant  to  Section 
5131  of  the  Information  Technology 
Management  Reform  Act  of  1996,  Public  Law 
104-106,  and  the  Computer  Security  Act  of 
1987. 

Elaine  Bunten-Miim, 

Director,  Program  Office. 

[FR  Doc  97-«961  Filed  4-7-97;  8^45  am) 

8NJJNQ  CODE  3610-CN-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


p.D.  040197q 

Northern  Right  Whale  Protection; 
Endangered  and  Threatened  Marine 
Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 


ACTION:  Notice  of  petition  and 
determination. 

SUMMARY:  On  August  26. 1996,  NMFS 
received  a  petition  from  Mr.  Richard 
Max  Strahan  representing  Green  World, 
Inc.,  requesting  that  NMFS  and  the  U.S. 
Coast  Guard  imdertake  a  variety  of 
actions  to  protect  and  preserve  marine 
wildlife  and,  in  particular,  the  northern 
right  whale  [Eubalaena  glacialis).  The 
petition  was  amended  on  September  18, 
1996. 

NMFS  has  denied  the  petition  from 
GreenWorld,  Inc.,  because  it  does  not 
contain  substantial  information 
indicating  that  the  petitioned  actions 
may  be  warranted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ziobro,  Protected  Species 
Management  Division,  Office  of 
Protected  Resources,  East-West 
Highway,  Silver  Spring,  Maryland 
20910  (301-  713-1401). 
SUPPLEMENTARY  INFORMATION:  On  August 
26, 1996,  NMFS  received  a  notice  of 
intent  to  bring  suit  under  the 
Endangered  Species  Act  (ESA)  on  a 
petition  for  proposed  regulations  from 
Mr.  Strahan.  On  September  18, 1996, 
Mr.  Strahan  amended  his  original 
petition  to  add  another  provision  to  his 
list  of  requested  actions.  The  notice  and 
petition  was  addressed  both  to  officials 
at  NMFS  and  the  U.S.  Coast  Guard. 

The  following  is  a  brief  siunmary  of 
some  of  the  primary  elements  of  the 
petition  and  the  request  for  relief  in  Mr. 
Strahan's  letters  that  appear  to  be 
directed  to  NMFS.  or  to  NMFS  and  the 
U.S.  Coast  Guard:  Issue  a  letter  to 
coastal  state  government  agencies 
informing  them  that  they  are  in 
violation  of  the  ESA  and  must  apply  to 
NMFS  for  a  section  10  permit  or  face 
U.S.  Coast  Guard  enforcement  action; 
issue  an  emergency  rule  followed  by  a 
permanent  rule  banning  fixed  fishing 
gear  in  right  whale  critical  habitat; 
promulgate  and  enforce  a  rule  banning 
all  gillnets  and  aquacultiu^  projects; 
promulgate  a  rule  allowing  other  types 
of  fishing  gear  in  right  whale  critical 
habitat  areas  only  piu^uant  to  a  section 
10  incidental  take  permit  and  a  small 
take  authorization  pursuant  to  section 
101  of  the  Marine  Mammal  Protection 
Act  (MMPA);  and  comply  with  the 
mandatory  and  non-discretionary  duties 
imposed  under  section  7(a)  of  the  ESA 
and  utilize  all  statutory  and  regulatory 
authorities  to  adopt  and  implement  a 
conservation  plan  to  enforce  the  take 
prohibitions  of  the  ESA  and  MMPA  to 
stop  marine  fisheries  licensed  and 
regulated  by  States  from  incidentally 
taking  northern  right  whales  and  other 
Federally  protected  whales  taken 
inddententally  in  State  fishery  activities 


along  the  Atlantic  and  Pacific  Coastlines 
oftheU.S. 

NMFS  has  evaluated  the  petition  and 
request  for  reUef  and  determined  that 
they  do  not  contain  substantial 
information  that  the  requested  actions 
may  be  warranted.  NMFS  notes, 
however,  that  efforts  are  underway  to 
reduce  incidental  takes  in  commercial 
fisheries,  including  State  regulated 
fisheries,  imder  section  118  of  the 
MMPA.  For  example,  a  large  whale  take 
reduction  team  was  formed  and  notice 
thereof  published  in  the  Federal 
Register  on  August  6, 1996  (61  FR 
40819)  to  addr^  incidental  takings  of 
certain  large  whale  species  that  occur  or 
may  occur  in  several  fisheries.  NMFS 
filed  a  proposed  Large  Whale  Take 
Reduction  Plan  at  the  Federal  Register 
on  April  1, 1997,  and  Mr.  Strahan  and 
othera  are  invited  to  comment  on  that 
plan. 

Dated:  April  1,1997. 
Oiarles  KanieUa, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-8860  Filed  4-7-97;  8:45  am) 
■RJJNO  COOE  M10-«-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  artd  Atmospheric 
Administration 


p.D.  040297D] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  four  applications  for 

scientific  research  permits  (P772#71, 

P639,  P640,  P641). 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Fisheries  Science  Center, 
Tibiu^n  Laboratory,  NMFS  at  Tiburon, 
CA  (SWFSC);  Point  Reyes  National 
Seashore  and  Golden  Gate  National 
Recreation  Area,  National  Park  Service 
at  San  Francisco,  CA  (PR/GG);  the  Marin 
Municipal  Water  District  at  Corte 
Madera,  CA  (MMWD);  and  the  Sonoma 
Coimty  Water  Agency  at  Santa  Rosa,  CA 
(SCWA)  have  applied  in  due  form  for 
permits  authorizing  takes  of  a 
threatened  species  for  scientific  research 
purposes. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  these 
applications  must  be  received  on  or 
before  May  8,  1997. 

ADDRESSES:  The  applications  and 
related  dociunents  are  available  for 
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review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources.  F/PR3, 
NMFS.  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401):  and 

Protected  Species  Division,  NMFS, 
777  Sonoma  Avenue,  Room  325,  Santa 
Rosa,  CA  95404-6528  (707-575-6066). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Protected  Species  Division  in  Santa 
Rosa,  CA. 

SUPPLBiENTARY  MFORMAT10N:  SWFSC. 
PR/GG,  MMWD,  and  SCWA  request 
pwmits  under  the  authority  of  section 
10  of  the  Endangered  Species  Act  of 
1973  (ESA)  (16  U.S.C.  1531-1543)  and 
the  NMFS  regulations  governing  ESA- 
listed  fish  and  wildlife  permits  (50  CFR 
parts  217-227). 

SWFSC  (P772#71)  requests  a  5-year 
permit  for  takes  of  adult  and  juvenile, 
threatened,  central  California  coast  coho 
salmon  [Oncorhynchus  Idsutch) 
associated  with  fish  population  and 
habitat  studies  throughout  the 
Evolutionarily  Significant  Unit.  The 
studies  consist  of  five  assessment  tasks 
for  which  ESA-listed  fish  are  proposed 
to  be  taken:  (1)  Presence/absence,  (2) 
population  estimates,  (3)  spawner 
surveys,  (4)  genetic  sampling,  and  (5) 
habitat  quality  evaluation.  ESA-listed 
fish  are  proposed  to  be  observed  or 
captured,  anesthetized,  handled, 
allowed  to  recover  from  the  anesthetic, 
and  released.  ESA-listed  juvenile 
salmon  indirect  mortahties  associated 
with  the  research  are  also  requested. 

PR/GG  (P639)  requests  a  5-year  permit 
for  takes  of  adult  and  juvenile, 
threatened,  central  California  coast  coho 
salmon  {Oncorhynchus  kisutch) 
associated  with  fish  population  and 
habitat  studies  in  drainages  on,  and 
proximate  to.  National  Park  Service 
lands  in  Marin  County.  The  studies 
consist  of  five  assessment  tasks  for 
which  ESA-Usted  fish  are  proposed  to 
be  taken:  (1)  Presence/absence.  (2) 
population  estimates.  (3)  spawner 
surveys,  (4)  genetic  sampling,  and  (5) 
habitat  quality  evaluation.  ESA-listed 
fish  are  proposed  to  be  observed  or 
captured,  anesthetized,  handled, 
allowed  to  recover  from  the  anesthetic, 
and  released.  ESA-listed  juvenile 
salmon  indirect  mortalities  associated 
with  the  research  are  also  requested. 

MMWD  (P640)  requests  a  5-year 
permit  for  takes  of  adult  and  juvenile, 
threatened,  central  California  coast  coho 
salmon  (Oncor/jvnc/ius  kisutch) 
associated  with  fish  population  and 
habitat  studies  in  Marin  County.  The 
studies  consist  of  five  assessment  tasks 
for  which  ESA-Usted  fish  are  proposed 
to  be  taken:  (1)  Presence/absence,  (2) 
population  estimates,  (3)  spawner 


surveys,  (4)  genetic  sampling,  and  (5) 
habitat  quality  evaluation.  ESA-listed 
fish  are  proposed  to  be  observed  or 
captuired,  anesthetized,  handled, 
allowed  to  recover  from  the  anesthetic, 
and  released.  ESA-listed  juvenile 
salmon  indirect  mortalities  associated 
with  the  research  are  also  requested. 

SCWA  (P641)  requests  a  5-year  permit 
for  takes  of  adult  and  juvenile, 
threatened,  central  California  coast  coho 
salmon  (Oncorhynchus  kisutch) 
associated  with  fish  population  and 
habitat  studies  in  Sonoma  County.  The 
studies  consist  of  four  assessment  tasks 
for  which  ESA-listed  fish  are  proposed 
to  be  taken:  (1)  Population  estimates,  (2) 
carcass  counts,  (3)  redd  surveys,  and  (4) 
habitat  quality  evaluation.  ESA-listed 
fish  are  proposed  to  be  harassed  by 
SCWA  during  field  observation 
activities. 

Those  individuals  requesting  a 
hearing  on  any  of  these  requests  for  a 
permit  should  set  out  the  specific 
reasons  why  a  hearing  would  be 
appropriate  (see  ADDRESSES).  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
the  above  permit  application  summaries 
are  those  of  the  applicants  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  April  2. 1997. 
Margaret  Loranz, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
S4arine  Fisheries  Service. 

[PR  Doc.  97-6939  Filed  4-7-97;  8:45  am] 
BILUNQ  COOC  JS10-«-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  the  Dominican 
Republic 

April  2,  1997. 

aOENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

import  limits. 

EFFECTIVE  DATE:  April  9.  1997. 
FOR  FURTHER  MFORMATIOM  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 


call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Reg:i8ter  notice  62  FR  66263, 
pubUshed  on  December  17, 1996).  Also 
see  61  FR  65375,  published  on 
December  12, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioii  of  Textile 
Agraements 

April  2, 1997. 
Commissiooer  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  6. 1996,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1997  and 
extends  through  December  31. 1997. 

Effective  on  April  9. 1997.  you  are  directed 
to  increase  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing: 


Category 


339/639 

340*40 

342/642 

347/348/647/648 


352/«52 

442 

443 


Adjusted  limit' 


1,047,473  dozen. 

906.149  dozen 

637,677  dozen. 

2.169,142  dozen  of 
wtiich  not  more  than 
1,032,396  dozen 
shall  be  in  Category 
647/648. 

11,177.700  dozen. 

80,650  dozen. 

147,550  numbers. 

80,650  nunnbers 
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Category 

Adjusted  limit' 

633 ...„ 

132.959  dozen 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtwr 
31,  1996. 

The  Guaranteed  Access  Level  (GAL)  for  the 
foregoing  categories  remain  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 
(FR  Doc  97-8919  Filed  4-7-fl7;  8:45  am] 
BajJNQ  CODE  Mie-OM-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Propoeed  Collection;  Comment 
Request 

AGENCY:  OfBce  of  the  Under  Secretary  of 
Defense  (Persoimel  and  Readiness). 
ACnON:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Office  of  the 
Under  Secretary  of  Defense  (Persoimel 
and  Readiness)  annotm(»s  the  following 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  vrill  be  given  to  all 
comments  received  by  Jime  9, 1997. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness) 
(Program  Integration/Legal  Policy), 
ATTN:  Major  Amy  M.  Griese,  4000 
Defense  Pentagon,  Washington,  E)C 
20301-4000. 

FOR  FURTHER  INFORMATXM  CONTACT:  To 
request  more  infonnation  on  this 
proposed  information  collection  or  to 


obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
at  (703)  697-3387. 

Title,  Associated  Form,  and  OMB 
Control  Number:  Indebtedness  of 
Military  Personnel — ^Involimtary 
Allotments.  DD  Form  2653,  OMB 
Number  0704-0367. 

Needs  and  Uses:  Public  Law  103-94, 
"The  Hatch  Act  Reform  Amendments  of 
1993,"  directs  the  establishment  of 
provisions  for  the  involuntary  allotment 
of  the  pay  of  a  member  of  the  Uniformed 
Services  for  indebtedness  owed  a  third 
party  as  determined  by  the  final 
jud^ent  of  a  court,  and  as  further 
determined  by  competent  military  or 
executive  authority  to  be  in  compliance 
with  the  Soldiers'  and  Sailors'  Civil 
Relief  Act  of  1940.  These  provisions 
must  also  take  into  consideration  the 
absence  of  a  member  of  the  Uniformed 
Services  from  appearance  in  a  judicial 
proceeding  if  the  absence  results  from 
the  exigencies  of  military  duty.  The 
infonnation  collected  hereby,  provides 
the  DoD  reviewing  authority  with  the 
data  necessary  to  act  on  requests  from 
the  public  for  assistance  in  the 
collection  of  debts. 

Affected  Public:  Individuals  or 
households;  businesses  or  other  for 
profit. 

Annua/  Burden  Hours:  2,100  hours. 

Number  of  Respondents:  8,400. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

This  information  is  used  by  the 
Department  of  Defense  to  initiate  an 
involuntary  allotment  from  the  pay  of  a 
member  of  the  Uniformed  Services  for 
indebtedness  owed  a  third  party  as 
determined  by  the  final  judgment  of  a 
court.  This  requirement  was  created  by 
"The  Hatch  Act  Reform  Amendments  of 
1993,"  PubUc  Law  103-94.  The  DD 
Form  2653,  "Involimtary  Allotment 
Application,"  requires  the  creditor  to 
provide  identifying  information  on  the 
member  of  the  Uniformed  Services; 
certify  a  judgment  was  obtained  and 
that  the  member's  rights  imder  the 
Soldiers'  and  Sailors'  Qvil  Relief  Act 
were  protected. 
LM.  Bynum, 

Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc  97-8964  Filed  4-7-97;  8:45  am] 
MLLMQ  COM 


DEPARTMENT  OF  DEFENSE 

Office  of  the  SecrMary 

Submission  for  OMB  Revlsw; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
infonnation  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Associated  Form: 
Department  of  Defense  Fiscal  Year  1997: 
Assistance  to  Local  Education  Agencies 
(LEAs),  OMB  Numbo-  0704-0389. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  127. 

Responses  Per  Respondent:  1. 

Annual  Responses:  127. 

Average  Burden  Per  Response:  20 
minutes. 

Annual  Burden  Hours:  42. 

Needs  and  Uses:  TTiis  information 
collection  requirement  is  necessary  to 
disperse  funds  to  LEAs  in  accordance 
with  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1997  (Sec.  386  of 
Pub.  L.  102-484,  as  amended  by  Sec. 
372  of  Pub.  L.  104-201).  In  order  to 
establish  eligibility  for  assistance  and  to 
calculate  payments,  DoD  relies  on  data 
furnished  by  the  Dep>artment  of 
Education  and  information  provided 
through  an  application  filed  by  the  LEA. 
Qualifying  LEAs  are  those  in  which  over 
20  percent  of  the  students  are  federally 
connected  or  those  which  have 
experienced  at  least  a  20  percent 
decrease  in  student  enrollment  due  to 
Base  Realignment  and  Closure.  The 
appUcation  requires  the  LEA  to  (a) 
certify  that  they  have  applied  for 
financial  assistance  from  all  sources, 
including  the  state/commonwealth;  (b) 
have  filed  a  complete  and  timely 
apphcation  for  Section  3  impact 
assistance  to  the  Secretary  of  Education; 
and  (c)  include  a  copy  of  their 
independent  audit.  Approximately  127 
LEAs  are  expected  to  qualify. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

Frequency:  Annually 

Repondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer.  Mr.  Edward  C 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD.  Room  10236.  New  Executive 
Office  Building.  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 


16792 


Federal  Register  /  Vol.  62,  No.  67  /  Tuesday,  April  8,  1997  /  Notices 


Written  request  for  copies  of  the 
infannation  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR. 
1215  Jefiiarson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  April  2. 1997. 
Palrida  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-«966  Filed  4-7-97;  8:45  am] 
mttt)  COOK  MW-M-H 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

SutNnisslon  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title  and  Associated  Form:  Record  of 
Military  Processing,  Armed  Forces  of 
the  United  States,  DO  Form  1966,  OMB 
Number  0704-0173. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  510,000. 

■Responses  Per  Respondent:  1. 

Annual  Responses:  510,000. 

Average  Burden  Per  Response:  20 
minutes. 

Annual  Burden  Hours:  170,000. 

Needs  and  Uses:  Title  10  U.S.C.  504, 
505,  508,  520a,  and  12102;  14  U.S.C. 
351  and  362;  and  50  U.S.C.  Appendix 
451  requires  apphcants  to  meet 
standards  for  enlistment  into  the  Armed 
Forces.  This  information  collection  is 
required  to  obtain  data  on  individuals 
applying  for  enlistment  in  the  Armed 
Forces  of  the  United  States  to  determine 
eligibility  for  enlistment.  The 
information  collected  accompanies  the 
applicant  throughout  the  enlistment 
process.  It  also  is  used  for  establishing 
personnel  records  on  those  who  enlist. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obiigotion;  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  I>esk  Officer 
for  DoD.  Room  10236.  New  Executive 
Office  Building,  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 


be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  April  2, 1997. 
Patricia  L.  Toppinga, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-8967  Filed  4-7-97;  8:45  am] 
■UJMOCOOg  8000  o«  m 


DEPARTMENT  OF  DEFENSE 
Office  of  ttM  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Associated  Form:  Record  of 
Arrival  and  Departiues  of  Vessels  at 
Marine  Terminals,  ENG  Form  3926, 
OMB  Number  0710-0005. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  450. 

Responses  Per  Respondent:  12. 

Annual  Responses:  5,400. 

Average  Burden  Per  Response:  5 
minutes. 

Annual  Burden  Hours:  2,500. 

Needs  and  Uses:  The  Corps  of 
Engineers  uses  ENG  Form  3926  in 
conjunction  with  ENG  Forms  3925, 
3925B,  and  3925P  as  the  basic  source  of 
input  to  conduct  the  Waterbome 
Commerce  Statistics  data  collection 
program.  The  information  collected 
enables  the  COE  to  identify  significant 
movements  of  vessels  and  tonnage. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Monthly. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Jim  Laity. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Laity  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  U.S.  Army 
COE,  Room  10202,  New  Executive 
Office  Building,  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 


Dated:  April  2, 1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  97-«968  Filed  4-7-97;  8:45  am] 
WUMOCOOE  6000  0<  M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Nationai  Defense  Panel;  Notice  of 
Meeting 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
meeting  of  the  National  Defense  Panel 
on  April  15  and  16, 1997.  In  accordance 
with  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended  (5  U.S.C.  App.  n, 
(1982)],  it  has  been  determined  that  this 
National  Defense  Panel  meeting 
concerns  matters  Usted  in  5  U.S.C.  552b 
(c)(l)(1982),  and  that  accordingly  this 
meeting  will  be  closed  to  the  public 
from  0830-1700,  April  15. 1997,  and 
from  130Q-1700.  16  April  1997  in  order 
for  the  Panel  to  discuss  classified 
material.  The  meeting  will  t>e  open  to 
the  public  from  0900-1200, 16  April 
1997. 

DATES:  April  15  and  16, 1997. 
ADDRESSES:  Suite  504. 1931  Jefferson 
.  Davis  Hwy,  Arlington.  VA. 
SUPPt.EMENTARY  INFORMATION:  The 
National  Defense  Panel  was  established 
on  January  14,  1997  in  accordance  with 
the  Militajy  Force  Structure  Review  Act 
of  1996,  Pubhc  Law  104-201.  The 
mission  of  the  National  Defense  Panel  is 
to  provide  the  Secretary  of  E)efense  and 
Congress  with  an  independent,  non- 
partisan assessment  of  the  Secretary's 
Quadrennial  Defense  Review  and  an 
Alternative  Force  Structure  Analysis. 
This  analysis  will  explore  innovative 
ways  to  meet  the  national  secvuity 
challenges  of  the  twenty-first  Century. 
PROPOSED  SCHEDULE  AND  AGENDA:  The 
National  Defense  Panel  will  meet  in 
closed  session  from  0830-1700  on  April 
15, 1997,  the  meeting  will  be  held  at 
Suite  504, 1931  Jefferson  Davis 
Highway.  Arlington.  VA.  On  April  16, 
1997  the  Panel  will  have  an  outreach 
seminar.  Presentations  will  be  given  by 
invited  speakers.  Other  agencies  are  able 
to  give  written  comments  to  the  Panel 
at  that  time.  The  outreach  seminar  will 
be  held  at  the  Sheraton  National  Hotel, 
900  South  Orme  Street,  Arlington,  VA 
and  will  be  open  to  the  public  fitjm 
0900-1200.  The  meeting  will  be  closed 
from  1300-1700, 16  April  1997,  the 
location  of  the  meeting  will  be  Suite 
504.  1931  Jefferson  Davis  Highway, 
Arlington.  VA.  During  the  closed 


FedewJ  Register  /  Vol.  62..  No.  67  /Tuesday.^  April  8,  1997  /  Npticcw    _  _       _  _  16793 


sessions  the  Panel  will  engage  the 
Service  Chiefs  on  their  perspective  of 
the  Quadrennial  Defense  Review. 
.Additionally,  discussion  will  include, 
but  not  limited  to.  Dynamic 
commitment  and  the  congressional 
perspective  of  the  Quadreimial  Defense 
Review.  These  discussions  are  based 
upon  classified  information  provided  by 
the  DoD  QDR  Panels. 

FOR  FtiRTHER  INFORMATION  CONTACT: 

Please  contact  the  National  Defense 
Panel  at (703)  602-4175/6. 

Dated:  April  3, 1997. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaismt 
Officer,  Department  of  Defense. 

(FR  Doc.  97-8963  FUed  4-7-97;  8:45  am] 

BNJJNG  CODE  S000-O4-M 


DEPARTMENT  OF  DEFENSE 

Office  of  tfie  Secretary 

Meeting  of  ttie  President's  Security 
Policy  Advisory  Board;  Action  Notice 

SUMMARY:  The  President's  Security 
Policy  Advisory  Board  has  been 
established  pursuant  to  Presidential 
Decision  Directive/NSC-29.  which  was 
signed  by  President  on  September  16, 
1994. 

The  Board  will  advise  the  President 
on  proposed  legislative  initiatives  and 
executive  orders  pertaining  to  U.S. 
security  policy,  procedures  and 
practices  as  developed  by  the  U.S. 
Security  Policy  Board,  and  will  function 
as  a  federal  advisory  committee  in 
accordance  with  the  provisions  of 
Public  Law  92-463,  the  "Federal 
Advisory  Committee  Act." 

The  President  has  appointed  bora  the 
private  sector,  three  of  five  Board 
members  each  with  a  prominent 
background  and  expertise  related  to 
security  policy  matters.  General  Larry 
Welch,  USAF  (Ret.)  will  chair  the 
Board.  Other  members  include:  Admiral 
Thomas  Brooks,  USN  (Ret.)  and  Ms. 
Nina  Stewart 

The  nei^  meeting  of  the  Board  will  be 
held  on  May  13.  1997,  0900  at  Lockheed 
Martin,  12506  Lake  Underbill  Road, 
Orlando,  Florida  32825  and  will  be 
open  to  the  public. 

For  further  information  please  contact 
Mr.  Terence  Thompson,  telephone:  703- 
602-9969. 

Dated:  April  3, 1997. 
L.M.  Bynnin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-6965  Filed  4-7-97;  8:45  am] 
BNJJNO  COOE  WOO  01  II 


DEPARTMENT  OF  DEFENSE 

Defense  Rnance  and  Accounting 
Service 

Privacy  Act  of  1974;  System  of  Record 

AGENCY:  Defense  Finance  and 

Accounting  Service,  DOD. 

ACTION:  Notice  to  alter  a  record  system. 

summary:  The  Defense  Finance  and 
Accounting  Service  proposes  to  alter  a 
system  of  records  notice  in  its  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  alteration  will  be  effective 
on  May  8, 1997.  ludess  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to 
Administrative  Policy  and  Support, 
Defense  Finance  and  Accounting 
Service,  Room  416,  Arlington,  VA 
22240-5291 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Genevieve  Tumey  at  (703)  607-5165. 
SUPPLEMENTARY  INFORMATION: 

The  proposed  system  report,  as 
required  by  5  U.S.C.  522a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  March  28. 1997,  to  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,'  dated  February  8, 1996 
(February  20, 1996,  61  FR  6427). 

Dated:  April  3, 1997. 

L.  M.  Bynam, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

T7332 

SYSraiNAME: 

Defense  Debt  Management  System 
(December  23.  1996,  61  FR  67534). 

CHANGES:  r 


CATEOOniES  OF  MOIVIOUALS  COVERB)  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
'Contractors  and  individuals  who  are 
indebted  to  a  Department  of  Defense 
(DoD)  agency  that  have  transferred  debts 
to  the  Defense  Debt  Management  System 
serviced  by  the  Defense  Finance  and 
Accounting  Service.  EXCLUSION:  This 
system  does  not  include  individuals  or 
contractors  who  are  indebted  to  a  DoD 
agency  and  who  have  been  identified  as 
currently  receiving  pay  from  DoD. ' 


T7332 
SYSTBiNAME: 

Defense  Debt  Management  System. 

SYSTEM  location: 

Primary  location:  Defense  Finance 
and  Accounting  Service-Denver  Center, 
6760  East  Irvington  Place.  Denver,  CO 
80279-8000. 

Defense  Finance  and  Accoimting 
Service-Indianapolis  Center,  8899  East 
56th  Street,  Indianapolis,  IN  46249- 
1460; 

Defense  Finance  and  Accounting 
Service-Coliunbus  Center,  4280  East  5th 
Avenue,  Building  3,  Columbus,  OH 
43218-2317; 

Defense  Finance  and  Accounting 
Service-Cleveland  Center.  1240  East  9th 
Street,  Qeveland,  OH  44199-2056; 

Defense  Finance  and  Accounting 
Service-Kansas  City  Center,  1500  East 
95th  Street,  Kansas  Qty.  MO  64197- 
0001; 

Defense  Accoimting  Offices  at 
military  bases  and  at  National  Guard 
activities,  and  Reserve  units  of  aH  the 
military  services.  Official  mailing 
address  can  be  obtained  from  the  Chief, 
Debt  Management  Systems  Division, 
Directorate  of  Debt  and  Claims 
Management.  Defense  Finance  and 
Accounting  Service-Denver  Center.  6760 
East  Irvington  Place,  Denver,  CO  80279- 
8000. 

CATEGONES  OF  MDIVDUALS  COVBtED  BY  THE 

system: 

Contractors  and  individuals  who  are 
indebted  to  a  Department  of  Defense 
(DoD)  agency  that  have  transferred  debts 
to  the  Defense  Debt  Management  System 
serviced  by  the  Defense  Finance  and 
Accounting  Service.  EXCLUSION:  This 
system  does  not  include  individuals  or 
contractors  who  are  indited  to  a  DoD 
agency  and  who  have  been  identified  as 
currently  receiving  pay  from  DoD. 

CATEGOMES  OF  RB»W»  M  THE  SYSTBi: 

Information  varies  depending  on  the 
debtor  and  the  related  history  of  debt 
collection  activity.  Normally,  the  name, 
taxpayer  identification  number,  address, 
amotmt  of  debt  or  delinquent  amount, 
basis  of  the  debt,  date  debt  arose,  office 
referring  debt,  collection  efforts,  credit 
reports,  debt  collection  letters,  and 
correspondence  to  or  from  the  debtor 
relating  to  the  debt. 

Correspondence  with  employing 
agencies  of  debtors  requesting  that 
action  begin  to  collect  the  delinquent 
debt  through  voluntary  or  involuntary 
offset  procedures  against  the  employees' 
salary  or  compensation  due  a  retiree. 

Correspondence  with  other  agencies 
requesting  ofibet  from  payments  due  the 
debtor.  These  records  may  include 
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individuals  name,  rank,  date  of  birth, 
Social  Security  Niunber,  debt  amount 
docimientation  establishing 
overpayment  status,  military  pay 
records,  financial  status  affidavits, 
credit  references,  and  substantiating 
documents  such  as  military  pay  orders, 
pay  adjustment  authorizations,  military 
master  pay  account  printouts,  records  of 
travel  payments,  financial  record  data 
folders,  miscellaneous  vouchers,  debtor 
financial  records,  credit  reports, 
promissory  notes,  and  debtor  financial 
statements. 

Information  on  U.  S.  Treasury 
Department,  Internal  Revenue  Service 
(IRS)  and  General  Accounting  Office 
(GAO)  inquiries,  judicial  proceedings 
regarding  bankruptcy,  pay  account 
histories,  and  token  payment 
information. 

Applications  for  waiver  of  erroneous 
payment  or  for  remission  of 
indebtedness  with  supporting 
documents  including  statements  of 
financial  status  (personal  income  and 
expensM).  statements  of  commanders  or 
OeJfense  Accounting  Officers, 
correspondence  with  members  and 
employees,  or  overpayments  of  Survivor 
Benefit  Plan  (SBP)  benefits. 

Delinquent  accounts  receivable  from 
field  Defense  Accounting  Officers 
including  returned  checks,  medical 
services  billings,  collection  records,  and 
summaries  of  military  investigations. 

Reports  from  probate  courts  regarding 
estates  of  deceased  members. 

Reports  from  bankruptcy  courts 
regarding  claims  of  the  U.S.  Goveniment 
against  debtors. 

Correspondence  between  contracting 
officer,  administrative  contracting 
officer,  or  a  DFAS  center  and  contractor, 
that  terminates  a  contract,  demands 
payment,  and  establishes  debt,  and  any 
other  related  papers. 

AUTHOfVTY  FOR  MAMTENANCC  OF  THE  SYSTBi: 
5  U.S.C. 301, 5512,  5513.  5514.  and 
5584;  10  U.S.C.  1442.  1453,  2774,  2775, 
9835;  31  U.S.C  3325,  3342,  3526.  3702, 
3711, 3716-3718;  32  U.S.C.  710.  716;  37 
U.S.C.  1007(c);  40  U.S.C.  721,  723,  725. 
726,  727,  728,  729;  49  U.S.C.  3101 
Chapter  1  et.  seq.;  Pub.L  97-365,  as 
amended  by  Pub.L  104-134;  Pub.L.  89- 
508:  E.O.  9397  (SSN);  and  DoD  7000.14- 
R,  Department  of  Defense  Financial 
Vfanagement  Regulation,  Volume  5,  Part 
Two. 

PUIVOSE(S): 

For  the  administrative  management 
and  collection  of  all  delinquent  debts, 
including  past  due  loan  payments, 
overpayments,  fines,  interest,  penalties, 
fees,  damages,  leases,  sales  of  real  or 
personal  property,  etc.,  due  to  the  DoD 


and  debts  due  to  other  Federal 
departments  and  agencies  of  the  U.S. 
Government  that  may  be  referred  to  the 
DoD  for  collection. 

To  provide  for  the  implementation  of 
the  salary  offset  (SOL  is  10  years) 
provisions  of  5  U.S.C.  5514,  the 
administrative  offset  provisions  of  31 
U.S.C.  3711  and  3716-3718  and  the 
provisions  of  the  Federal  Claims 
Collection  Standards  (FCCS),  which 
applies  to  personal  debts. 

To  permit  collection  of  delinquent 
claims  and  d^ts  owed  to  the  U.S. 
Government  under  any  program  or 
service  administered  by  any  creditor 
DoD  operating  administration  or 
component  thereof. 

To  maintain  and  distribute  a  list  of 
contractors  indebted  to  the  U.S. 
Government,  and  to  initiate  collection 
against  a  contractor  which  is  indebted  to 
the  U.S.  Government,  and  to  determine 
whether  judicial  proceedings  should  be 
initiated  against  the  contractor. 
Guidance  regarding  contract  debts  is 
contained  in  the  Federal  Acquisition 
Regulation,  and  the  Financicd 
Management  Regulation  (DoD  7000.14- 
R),  volume  10. 

To  determine  the  validity  of  waivers 
or  to  make  referrals  to  the  Govenmient 
Accounting  Office  (GAO). 

To  maintain  records  of  investigations 
conducted  for  the  purpose  of 
confirmation,  cancellation,  and 
remission  of  debt,  waivers,  and  other 
determinations  regarding  the  accuracy 
and  validity  of  a  debt. 

All  records  in  this  system  are  subject 
to  use  in  authorized  computer  matching 
programs  within  DoD  and  with  other 
Federal  agencies  or  non-Federal 
agencies  as  regulated  by  the  Privacy  Act 
of  1974  (5  U.S.C.  552a)  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGOfUES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
EioD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  U.S.  General  Accounting  Office 
(GAO),  the  Department  of  Justice,  and 
the  United  States  Attorney  General,  or 
other  Federal  agencies  for  further 
collection  action  on  any  delinquent 
account  when  circumstances  warrant. 

To  commercial  credit  reporting 
agencies  for  the  purpose  of  either 
adding  to  a  credit  history  file  on  an 
individual  or  business  entity  for  tise  in 
the  administration  of  debt  collection. 
Delinquent  debt  information  may  t>e 
furnished  for  purposes  of  providing  an 


inducement  for  debtors  to  pay  their 
obligations  to  the  Federal  government 

To  any  Federal  agency  where  the 
debtor  is  employed  or  receiving  some 
type  of  payment  for  the  purpose  of 
enabling  that  agency  to  collect  a  debt 
owed  the  U.S.  Government  on  behalf  of 
the  agency  by  counseling  the  debtor  for 
voluntary  repayment  or  by  initiating 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982  (Pub.L.  97- 
365,  as  amended  by  Pub.L.  104-134). 

To  any  other  Federal  agency 
including,  but  not  limited  to  the  Internal 
Revenue  service  (IRS)  pursuant  to  31 
U.S.C.  3720A,  for  the  purpose  of 
effecting  an  administrative  offset  against 
the  debtor  for  a  delinquent  debt  owed 
the  U.S.  Government  by  the  debtor. 

To  the  Department  of  Veteran  Affairs 
for  administration  of  laws  pertaining  to 
veterans'  benefits. 

To  any  other  Federal  agency  for  the 
purpose  of  administrative  offset  of  a 
debt,  including  but  not  limited  to  the 
Office  of  Personnel  Management  for 
personnel  management  functions,  or  the 
IRS  to  obtain  a  mailing  address  of  a 
taxpayer  for  the  purpose  of  locating 
such  taxpayer  to  collect  or  compromise 
a  Federal  claim  against  the  taxpayer 
pursuant  to  26  U.S.C.  1603(m)(2)  and  in 
accordance  with  31  U.S.C.  3711,  3217. 
and  3718;  to  obtain  locator  status  for 
delinquent  accounts  receivable:  to 
report  write-off  amounts  as  taxable 
income  as  pertains  to  amounts 
compromised  and  accounts  barred  from 
litigation  due  to  age;  and  to  provide  for 
offset  of  tax  refunds. 

To  any  other  Federal,  state,  or  local 
agency  for  the  purpose  of  conducting  an 
authorized  computer  matching  program 
to  identify  and  locate  delinquent 
debtors  for  recoupment  of  debts  owed 
the  DoD  or  one  of  its  components. 

To  commercial  collection  agencies  for 
the  purpose  of  collection  services  to 
recover  moneys  owed  to  the  U.S. 
Government. 

To  publish  or  otherwise  publicly 
disseminate  information  regarding  the 
identity  of  the  debtor  and  the  existence 
of  the  nontax  debt,  subject  to  wview  by 
the  Secretary  of  the  Treasury. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  DFAS 
compilation  of  record  system  notices 
also  apply  to  this  system. 

DISCLOSURE  TO  CONSUMER  REP0RTV4Q 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C 
552a(b)(12)  may  be  made  fixim  this 
system  to  'consumer  reporting  agencies' 
as  defined  in  the  Fair  Credit  Reporting 
Act  (14  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C 
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3701(a)(3)).  The  purpose  of  this 
disclosure  is  to  aid  m  the  collection  of 
outstanding  debts  owed  to  the  Federal 
government;  typically  to  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  government  debts  by 
making  these  debts  part  of  their  credit 
records. 

The  disclosure  is  limited  to 
information  necessary  to  establish  the 
identity  of  the  individual,  including 
name,  address,  and  taxpayer 
identification  niunber  (Social  Security 
Number);  the  amoimt,  status,  and 
history  of  the  claim;  and  the  agency  or 
program  under  which  the  claim  arose 
for  the  sole  purpose  of  allowing  the 
consumer  reporting  agency  to  prepare  a 
commercial  credit  report. 

POUCIES  AND  PRACTICES  FOR  STORtNQ, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  computer 
disks,  magnetic  tape,  microfiche,  and 
paper  file  folders.  Computer  disks, 
magnetic  tape,  microfiche,  and  paper 
file  folders. 

RETRIEVABIUTY: 

Retrieved  by  name,  Taxpayer 
Identification  Number,  other  ' 

identification  number  or  system 
identifier,  or  name  of  accoimtable 
disbursing  office  in  whose  custody  the 
public  funds  were  entrusted  when  the 
debt  arose. 

SAFEGUARDS: 

Records  are  accessed  by  the  custodian 
of  the  record  system  and  by  personnel 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  locked 
cabinets  or  rooms,  or  in  guarded 
buildings. 

RETENTION  AND  DISPOSAL: 

All  cases  will  remain  active  until 
setUed  by  full  payment,  waiver  or  write- 
off. The  system  contains  records 
requiring  a  retention  period  of  up  to  10 
years  after  final  action.  Records  are 
retired  to  National  Records  Centers. 
Destruction  is  accomplished  by  tearing, 
shredding,  pulping,  macerating,  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Debt  Management  Systems 
Division,  Directorate  of  Debt  and  Claims 
Management,  Defense  Finance  and 
Accounting  Service  -  Indianapolis 
Center,  8899  East  56th  Street, 
IndianafKilis,  IN  46249-1460; 

Chief,  Debt  Management  Systems 
Division.  Directorate  of  Debt  and  Claims 
Management.  Defense  Finance  and 


Accounting  Service  -  Columbus  Center, 
4280  East  5th  Avenue,  Building  3. 
Columbus.  OH  43218-2317; 

Chief.  Debt  Management  Systems 
Division,  Directorate  of  Debt  and  Claims 
Management,  Defense  Finance  and 
Accounting  Service  -  Cleveland  Center, 
1240  East  9th  Stiwt.  Cleveland,  OH 
44199-2056; 

Chief.  Debt  Management  Systems 
Division,  Directorate  of  Debt  and  Claims 
Management,  Defense  Finance  and 
Accoimting  Service  -  Denver  Center. 
6760  East  Irvington  Place,  Denver.  CO 
80279-8000; 

Chief.  Debt  Management  Systems 
Division.  Directorate  of  Debt  and  Claims 
Management,  Defense  Finance  and 
Accounting  Service  -  Kansas  City 
Center,  1500  East  95th  Street.  Kansas 
City.  MO  64197-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Privacy 
Act  Officer  at  the  appropriate  DFAS 
Center  identified  under  'System 
manager'. 

Individual  should  furnish  name,    . 
taxpayer  identification  number  (Social 
Security  Number),  or  other  identifying 
information  verifiable  from  the  records. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  acces«  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  F*rivacy  Act 
Officer  at  the  appropriate  DFAS  Center 
identified  under  'System  manager'. 

Individual  should  furnish  name, 
taxpayer  identification  number  (Social 
Security  Number),  or  other  information 
verifiable  from  the  records  itself. 

CONTESTMG  RECORD  PROCEDURES: 

The  DFAS  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DFAS  Regulation  5400.11- 
R;  32  CFR  part  324;  or  may  be  obtained 
from  the  Privacy  Act  Officer  at  any 
DFAS  Center. 

RECORD  SOURCE  CATEGORIES: 

Records  are  obtained  bom  the  debtor, 
DFAS  centers,  other  DoD  organizations, 
and  agencies  of  Federal  state,  and  local 
governments,  as  applicable  or 
appropriate  for  processing  the  case. 

EXBVTKMS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[PR  Doc.  97-8962  Filed  4-7-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Kihland  Area 
Office  (Sandia);  Notice  of  Open 
Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SIMIMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board,  ICirtiand  Area  Office  (Sandia). 
DATE:  Wednesday,  April  16, 1997:  6:50 
p.m.-9:15  p.m.  (Mountain  Standard 
Time). 

ADDRESSES:  Loma  Linda  Community 
Center.  1700  Yale  Boidevard  SE, 
Albuquerque,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Zamorski,  Acting  Manager. 
Department  of  Energy  Kirtland  Area 
Office,  P.O.  Box  5400,  Albuquerque,  NM 
87185  (505) 845-4094. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  piupose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

6:50  p.m. — Public  Comment  Period 
7:00  p.m. — Approval  of  Agenda 
7:05  p.m. — Chair's  Report — Jesse  D. 

Dompreh 
7:20  p.m.— Chemical  Waste  Landfill 

Update 
7:50  p.m. — Site  Prioritization  Update 
8:05  p.m. — Break 
8:20  p.m. — Membership  and 

Nominating  Committee  Report 
8:35  p.m. — New/Other  Business 
8:50  p.m. — Agenda  Items  for  Next 

Meeting 
9:00  p.m.— Public  Comment  Period 
9:15  p.m. — Announcement  of  Next 

Meeting/ Adjourn 
A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  April  16,  1997. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski's  office  at  the 
address  or  telephone  nimiber  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
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fashion  that  will  Eacilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to 
programatic  issues  that  has  to  be 
resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Mike 
Zamorski.  Department  of  Energy 
Kirtland  Area  Office,  P.O.  Box  5400. 
Albuquerque.  NM  87165.  or  by  calling 
(SOS)  845-4094. 

Issued  St  Wuhington.  CIC  on  April  3, 1997. 
EacWl  M.  SuumI. 
Acting  Deputy  Advisory  Comniittee 
Management  Officer. 
[FR  Doc  97-8934  Filed  4-7-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah  Gaseous 
Diffusion  Plant. 

DATES:  Thursday,  April  17, 1997:  6:00 
p.m.-9:00  p.m. 

A00AES8CS:  West  Kentucky  Technical 
School  (cafeteria),  5200  Blandville 
Road,  Paducah,  Kentucky. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Carlos  Alvarado,  Site-Specific  Advisory 
Board  Coordinator.  IDepartment  of 
Energy  Paducah  Site  Office.  Post  Office 
Box  1410,  MS-103,  Paducah.  Kentucky 
42001,(502)441-6804. 

SUPPLEMENTARY  MFORMATION: 

Porpoae  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 


Tentative  Agenda 

Updates  on  proposed  meeting  sites, 
the  Environmental  Management  and 
Enrichment  Facilities  Project  report,  the 
Federal  Facility  Agreement,  the 
membership  drive,  the  budget,  the  draft 
work  plan,  and  presentations  on  the  10- 
Year  Plan  and  a  Request  for  Proposal. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Carlos  Alvarado  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  foshion  that  will  focilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
This  notice  is  being  published  less  than 
15  days  before  the  date  of  the  meeting 
due  to  programmatic  issues  that  has  to 
be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Environmental  Information  and  Reading 
Room  at  175  Freedom  Boulevard, 
Highway  60,  Kevil,  Kentucky  lietween 
8:00  a.m.  and  5:00  p.m.  on  Monday 
through  Friday,  or  by  writing  to  Carlos 
Alvarado,  Department  of  Energy 
Paducah  Site  Office,  Post  Office  Box 
1410,  MS-103.  Paducah.  Kentucky 
42tX)l,  or  by  calling  him  at  (502)  441- 
6804. 

Issued  at  Washington.  DC  on  April  3, 1997. 
RacJiel  M.  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
(FR  Doc.  97-8935  Filed  4-7-97;  8:45  am] 

HLUNGCOOC  e«60  01-P 


DEPARTMENT  OF  ENERGY 
[Dodwl  Na  ETEC-029] 

Certification  of  the  Radiologicai 
Condition  of  Building  029  at  tt>e 
Energy  Technology  Engineering 
Center  near  Chatswoijh,  California 

AGENCY:  U.S.  Department  of  Energy, 
Office  of  Environmental  Restoration. 
ACTION:  Notice  of  Certification. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  completed  radiological 
surveys  and  taken  remedial  action  to 
decontaminate  Building  029  located  at 
the  Energy  Technology  Engineering 


Center  (ETEC)  near  Chatsworth, 
California.  This  property  was  found  to 
contain  radioactive  materials  from 
activities  carried  out  for  the  Atomic 
Energy  Conunission  and  the  Energy 
Research  and  Development 
Administration  (AEC/ERDA), 
predecessor  agencies  to  DOE.  Although 
DOE  owns  the  majority  of  the  buildings 
and  equipment,  a  subsidiary  of 
Rockwell  International,  Rocketdyne, 
owned  the  land.  Rocketdyne  has 
recently  been  sold  to  Boeing  North 
American  Incorporated. 
FOR  FURTHER  INFORMATION  CONTACT:  DOD 
Williams,  Program  Manager,  Office  of 
Northwestern  Area  Programs.  Office  of 
Environmental  Restoration  (EM— 44), 
U.S.  Department  of  Energy,  Washington, 
D.C.  20585. 

SUPPI.EMENTARY  INFORMATION:  DOE  has 
implemented  environmental  restoration 
projects  at  ETEC  (Ventura  County.  Map 
Book  3,  Page  7,  Miscellaneoiis  Records) 
as  part  of  DOE's  Environmental 
Restoration  Program.  One  objective  of 
the  program  is  to  identify  and  clean  up 
or  otherwise  control  facilities  where 
residual  radioactive  contamination 
remains  from  activities  carried  out 
under  contract  to  AEC/ERDA  during  the 
early  years  of  the  Nation's  atomic  energy 
program. 

ETEC  is  comprised  of  a  number  of 
facilities  and  structures  located  within 
Administrative  Area  IV  of  the  Santa 
Susana  Field  Laboratory.  The  work 
performed  for  DOE  at  ETEC  consisted 
primarily  of  testing  of  equipment, 
materials,  and  components  for  nucldar 
and  energy  related  programs.  These 
nuclear  energy  research  and 
development  programs,  conducted  by 
Atomics  International  tinder  contract  to 
AEC/ERDA,  began  in  1946.  Several 
buildings  and  land  areas  became 
radiologically  contaminated  as  a  result 
of  facility  operations  and  site  activities. 
Building  029  is  one  ETEC  area  that  has 
been  designated  for  cleanup  under  the 
DOE  Environmental  Restoration 
Program.  Other  areas  undergoing 
decontamination  will  be  released  as 
they  are  completed  and  are  verified  to 
meet  established  cleanup  criteria  and 
standards  for  release  without 
radiological  restrictions  as  established 
in  DOE  Order  5400.5. 

Building  029  is  located  in  the  north- 
eastern section  of  ETEC  wdth  access  by 
way  of  10th  Street,  which  intersects  "G" 
Street  just  southwest  of  Building  064. 
An  asphalt  concrete  roadway  (10th 
Street)  runs  directly  to  the  facility. 

Constructed  in  1959  as  an  open  bay 
facility.  Building  029  is  a  Butler-ty|>e 
building  with  a  steel  frame  and 
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corrugated  metal  siding  and  roofing. 
The  building  is  20  ft  x  40  ft.  with  a  12- 
ft.  eave  height.  It  is  a  single  room  with 
no  office,  support  laboratory,  rest  room 
areas,  or  installed  air  conditioners.  The 
ceiling  and  walls  are  insulated  with  a  1- 
inch  thick  fiberglass  mat.  The  concrete 
floors  were  ori^nally  covered  with 
asphalt  tile;  however,  the  tile  has  now 
been  removed. 

From  1959  to  1974,  Building  029  was 
used  as  a  facility  for  calibrating 
radiation  detection  instruments.  In  1959 
and  in  subsequent  years,  it  was  known 
as  the  "Radiation  Measurements 
Facility"  or  the  "Old  Calibration 
Facility." 

Calibration  sources  were  housed 
within  Building  029.  Radium-226,  and 
later  cesiiun-137,  sources  were  housed 
inside  a  source  storage  well  made  from 
a  12-inch  diameter,  10-ft.  long 
Schedule-20  galvanized  pipe  casing 
which  was  installed  below  grade.  The 
sources  were  attached  to  nylon  strings 
and  were  guided  through  three  1-inch 
diameter  Pyrex  tube  thimbles  within 
Schedule-40  galvanized  pipes  which 
were  embedded  evenly  within  the 
casing,  with  concrete  as  embedment. 
The  encapsulated  cobalt-60  sources 
were  housed  separately  in  a  12-inch 
diameter  pipe  which  extended  10  ft 
below  grade  and  4  ft.  above  grade. 
Above  grade,  the  pipe  was  enclosed 
with  lead  shielding  and  covered  by  a  77- 
inch  square  concrete  rolling  door.  The 
neutron  sources  were  housed  in  a  3  ft. 
X  3  ft  X  2  ft.  deep  pit,  with  a  graphite 
neutron  exposure  block. 

All  of  the  sources  were  fully 
encapsulated,  leak-tested  at  least  every 
six  months  in  compliance  with  State  of 
California  Radiation  Control 
Regvdations,  and  subsequently  removed 
from  Building  029.  Thus,  apart  from  one 
incident  involving  the  dropping  of  a 
radium-226  capsiile  (described  below), 
there  is  no  known  cause  for  radioactive 
contamination  in  the  facility. 

Radioactivity  was  released  from  one 
of  the  radium-226  source  capsules 
(Source  No.  1)  on  March  23, 1964,  when 
this  source  became  detached  fitim  the 
nylon  string  and  fell  into  the  bottom  of 
the  source  thimble.  The  13-ft.  fail 
cracked  the  outer  plastic  encapstilation 
surrounding  the  inner  capsule  and 
released  some  loose  radium-226. 
Release  of  radioactivity  was  primarily 
confined  to  the  well  and  the  source 
thimble.  An  April  10, 1964,  report 
describing  the  incident,  the  subsequent 
recovery  of  the  source,  and  the 
decontamination  of  the  area  outside  the 
well  is  found  in  Reference  11,  Appendix 
A,  of  the  Final  Decontamination  and 
Radiological  Survey  report. 


Operation  of  the  facility  continued  by 
replacing  all  the  radium-226  sources 
with  two  ce8ium-137  sources.  On 
November  20, 1970,  the  4.6  ctirie 
cesium-137  source  was  accidently 
dropped  10  ft  to  the  bottom  of  the  well. 
No  contamination  release  occurred. 
When  all  soiunes  were  removed  from 
Building  029  in  1974,  a  radiation  survey 
was  performed  which  showed  that  the 
fecility  was  free  of  radiological 
contamination  except  for  the  interior  of 
the  radium-226  storage  well.  In  1988. 
the  radium-226  storage  well  was 
excavated  along  with  the  radium-226 
source  holder,  and  both  were  disposed 
of  as  low-level  radioactive  waste.  This 
work  was  performed  and  paid  for  by 
Rockwell/Rocketdyne. 

Rockwell/Rocketdyne  performed  an 
additional  radiological  survey  in  1990. 
In  1993,  the  Environmental  Survey  and 
Site  Assessment  Program  of  the  Oak 
Ridge  Institute  for  Science  and 
Education  performed  an  independent 
verification  of  the  decontamination 
work  performed  by  Rockwell/ 
Rocketdyne  in  1988.  Post- 
decontamination  surveys  have 
demonstrated  that  Building  029  is  in 
compliance  with  DOE  decontamination 
criteria  and  standards  for  release 
without  radiological  restrictions.  The 
State  of  California  Department  of  Health 
Services  has  concurred  that  the 
proposed  release  guidelines  provide 
adequate  assurance  for  release  without 
further  radiological  restrictions.  In  the 
event  of  property  transfer,  DOE  intends 
to  comply  with  applicable  Federal, 
State,  and  local  requirements. 

No  appreciable  personnel  radiation 
exposure  was  anticipated  or 
encountered  bom  decontamination 
activities  for  Building  029. 

Building  029  decommissioning  costs 
were  funded  by  Rockwell  International 
and  complete  cost  records  are 
unavailable. 

The  certification  docket  will  be 
available  for  review  between  9:00  a.m. 
and  4:00  p.qj..  Monday  through  Friday 
(except  Federal  holidays),  in  the  U.S. 
EKDE  Public  Reading  Room  located  in 
Room  lE-190  of  the  Forrestal  Building. 
1000  Independence  Avenue  S.W., 
Washington,  D.C.  Copies  of  the 
certification  docket  will  also  be 
available  at  the  following  locations: 
DOE  Public  Document  Room,  U.S. 
Department  of  Energy,  Oakland 
Operations  Office,  the  Federal  Building, 
1301  Clay  Street,  Oakland,  CA; 
California  State  University,  Northridge, 
Urban  Archives  Center,  Oviatt  Library, 
Room  4. 18111  Nordhoff,  Northridge, 
CA;  Simi  Valley  Library,  2629  Tapo 
Canyon  Road,  Simi  Valley,  CA;  and  the 
Piatt  Branch,  Los  Angeles  Public 


Library,  23600  Victory  Boulevard, 
Woodland  Hills.  CA. 

DOE  has  issued  the  following 
statement  of  certification: 

Statement  of  Certification:  Energy 
Technology  Engineering  Center. 
Building  029 

The  U.S.  Department  of  Energy  (DOE). 
Oakland  Operations  Office. 
Environmental  Restoration  Division,  has 
reviewed  and  analyzed  the  radiological 
data  obtained  following 
decontamination  of  Building  029  at  the 
Energy  Technology  Engineering  Center. 
Based  on  analysis  of  all  data  collected 
and  the  results  of  independent 
verification,  DOE  certifies  that  the 
following  property  is  in  compliance 
with  DOE  radiological  decontamination 
criteria  and  standards  as  established  in 
DOE  Order  5400.5.  This  certification  of 
compliance  provides  assurance  that 
fatvae  use  of  the  property  yrill  result  in 
no  radiological  exposure  above 
applicable  guidelines  established  to 
protect  membere  of  the  general  public  or 
site  occupants.  Accordingly,  the 
property  specified  below  is  released 
from  DOE's  Environmental  Restoration 
Program. 

Property  owned  by  Boeing  North 
American  Incorporated: 

Building  029,  at  the  Energy 
Technology  Engineering  Center 
(situated  in  Area  IV  of  ^e  Santa  Susana 
Field  Laboratory),  located  in  a  portion  of 
Tract  "A"  of  Rancho  Simi,  in  the 
County  of  Ventiu^.  State  of  California, 
as  per  map  recorded  in  Book  3,  Page  7 
of  Miscellaneous  Records  of  Ventiira 
County. 

Issued  in  Washington.  D.C,  go  March  28, 
1997. 

JaoMa  J.  not*. 

Acting  Deputy  Assistant  Secretaiyfor 
Environmental  Restoration. 

Statement  of  Certification:  Eoergy 
Technology  Engineering  Center, 
Building  029 

The  U.S.  Department  of  Energy, 
Oakland  Operations  Office. 
Environmental  Restoration  Division,  has 
reviewed  and  analyzed  the  radiological 
data  obtained  following 
decontamination  of  the  Energy 
Technology  Engineering  Center 
Building  029.  Based  on  this  analysis  of 
all  data  collected,  the  Department  of 
Energy  (DOE)  certifies  that  the  follo%ving 
property  is  in  compliance  with  DOE 
decontamination  criteria  and  standards. 
This  certification  of  compliance 
provides  assurance  that  hiture  use  of  the 
property  will  result  in  no  radiological 
exposure  above  applicable  guidelines 
established  to  protect  members  of  the 
general  public  or  site  occupants. 
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AcccHtlmgly,  the  property  specified 
below  is  released  from  DC^'s 
Environmental  Restoration  Program. 

Property  owned  by  Rockwell 
International  Corporation: 

Building  029,  at  the  Energy 
Technology  Engineering  Center,  located 
in  a  portion  of  Tract  "A"  of  Rancho 
Simi,  in  the  County  of  Ventura,  State  of 
California,  as  per  map  recorded  in  Book 
3.  Page  7  of  Miscellaneous  Records  of 
Ventura  County. 

Certification: 

Dated:  January  23. 1997. 


Dinctor.ERD. 

IFR  Doa  97-«936  Filed  4-7-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conifn  lesion 

[DockM  Na  RP97-1 10-001] 

Black  Merlin  Ptpeline  Compeny;  Notice 
of  Compliance  FHIng 

April  2. 1997. 

Take  notice  that  on  March  31. 1997, 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  first  Revised  Volume 
No.  1,  the  tariff  sheets  identified  on 
attachment  A  to  the  filing. 

Black  Marlin  states  that  the  instant 
filing  is  in  compliance  with  the 
CommissioD's  order  issued  March  4, 
1997  in  Docket  No.  RP97-1 10-000 
(March  4  Order)  and  with  Order  No. 
587-B  issued  January  30. 1997  in 
Docket  No.  RM96-1-003. 

Black  Marlin  states  that  the  instant 
filing  is  to  (i)  make  efl^ective  the  changes 
to  the  General  Terms  and  Conditions 
(GTC)  of  Black  Marlin 's  Tariff  which  are 
necessary  to  implement  Gas  Industry 
Standards  Board  (GISB)  standards 
which  were  approved  on  a  pro  forma 
basis  in  the  March  4  Order  and  to 
comply  with  certain  other  changes 
required  by  the  March  4  Order,  (ii) 
incorporate  the  GISB  data  dictionary 
standards  not  previously  incorporated 
by  Black  Marlin,  and  (iii)  incorporate 
the  GISB  Electronic  Dehvery 
Mechanism  (EDM)  standards  adopted  by 
the  Commiwrion  in  Order  No.  587-B,  all 
as  required  by  the  March  4  Order. 

In  addition,  in  compliance  with  Order 
No.  587-B.  Black  Marlin  states  that  it  is 
filing  a  complete  table  showing  for  each 
C^B  standard  adopted  by  the 
Commission  in  Order  Nos.  587  and  587- 
B,  the  complyiiLg  tariff  sheet. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington.  DC. 
20426,  in  accordance  with  the 
Commission's  Rules  and  Regulations 
and  Order  No.  587.  All  such  protests 
should  be  filed  on  or  before  April  21, 
1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU. 
Secretary. 

IFR  Doc  97-8890  Filed  4-7-97;  8:45  am] 
■LUNG  COM  srir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  ER97-ie29-000] 

Boston  Edison  Company;  Notice  of 
niing 

April  2, 1997. 

Take  notice  that  on  March  18, 1997, 
Boston  Edison  Company  tendered  for 
filing  a  Certificate  of  Concurrence  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  15, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LobaCaalMll, 
Secretary. 

(FR  Doc.  97-8884  Filed  4-7-97;  8:45  am] 
■■JJMO  OQOC  STIT-tt-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[DockM  No.  RP97-302-0001 

CNQ  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

April  2, 1997. 

Take  notice  that  on  March  31, 1997, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 ,  the  following  tariff  sheets,  with  an 
effective  date  of  May  1, 1997: 

Twenty-Sixth  Revised  Sheet  No.  32 
Twenty-Sixth  Revised  Sheet  No.  33 

CNG  states  that  the  purpose  of  this 
filing  is  to  submit  CNG's  quarterly 
revision  of  the  Section  18. 2. B. 
Sun±arge,  effective  for  the  three-month 
period  commencing  May  1, 1997.  The 
charge  for  the  quarter  ending  April  30. 
1997  has  been  $0.0119  per  Dt,  as 
authorized  by  Commission  order  dated 
January  27. 1997  in  Docket  No.  RP97- 
213.  CNG's  proposed  Section  18.2.B. 
surcharge  for  the  next  quarterly  period 
is  $0.0210  per  Dt.  The  revised  surcharge 
is  designed  to  recover  $127,460  in 
Stranded  Account  No.  858  Costs,  which 
CNG  incurred  for  the  period  of 
December,  1996,  through  February. 
1997. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  DC, 
20426.  in  accordance  with  Sections 
385.214  and  3^5.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must.be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
PubUc  Reference  Room. 
LoteD.CaalMU. 
Secretary. 

(FR  Doc  97-8892  Filed  4-7-97;  8:45  am) 
icooc  tm-t-m 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

\PockM  No.  RP97-32-003] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

April  2, 1997. 

Take  notice  that  on  March  28. 1997, 
Eastern  Shore  Nat\iral  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  certain  revised  tariff  sheets  in  the 
above  captioned  docket,  with  a 
proposed  effective  date  of  April  14, 
1997. 

ESNG  states  the  revised  tariff  sheets 
are  being  filed  to  implement  ESNG's 
jurisdictional  rate  increase  filed  in 
Docket  No.  RP97-32-O00  and 
suspended  by  the  Commission's  order 
issued  November  14, 1996  until  April 
14, 1997.  ESNG  fiulher  states  that  such 
revised  tariff  sheets  have  been  adjusted 
to  reflect  the  changes  in  ESNG's 
underlying  purchased  gas  costs. 
Account  No.  858  costs,  and  costs  for 
storage  services  provided  by  others 
which  have  occurred  since  ESNG  filed 
its  general  rate  increase  on  October  15, 
1996. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  ]}erson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Ener^gy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Section  385.211).  All 
such  protests  must  be  filed  as  provided 
in  Section  164.210  of  the  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casiiell, 
Secretary. 
[FR  Doc.  97-8888  Filed  4-7-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


(Oodwt  Nos.  TQ07-6-29-000  and  TUgT-ll 
23-00(q 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  2, 1997. 

Take  notice  that  on  March  31, 1997, 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  certain  revised  tariff  sheets  in  the 
above  captioned  docket,  with  a 
proposed  effective  date  of  May  1, 1997. 

ESNG  states  the  revised  tariff  sheets 
are  being  filed  pursuant  to  Section  21 
and  Section  23  of  the  General  Terms 
and  Conditions  of  ESNG's  Gas  Tariff  to 
reflect  changes  in  ESNG's  jurisdictional 
sales  rates.  'The  sales  rates  set  forth  on 
the  revised  tariff  sheets  reflect  a 
decrease  of  $0.1047  per  dt  in  the 
Demand  Charge  and  a  decrease  of 
$0.5282  per  dt  in  the  Commodity 
Charge,  as  measured  against  ESNG's 
corresponding  sales  rates  in  Docket  No. 
RP97-32-000  as  filed  on  October  15, 

1996  and  suspended  until  April  14, 

1997  by  the  Commission's  order  dated 
November  14. 1996. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  SUwt,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  and 
Rule  214  of  the  Conmiission's  Rules  of 
Practice  and  Procedure  (18  CFR  Section 
385.211  and  Section  385.214).  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  mu6t  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Lois  D.  CaaheU. 
Secretary. 

[FR  Doc.  97-8896  Filed  4-7-97;  8:45  am] 
MLUNG  COOE  •n7-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

-    [Doci(«tNo.ER94-068-017]     • 


Electric  Clearinghouse,  inc.;  Notice  of 
niing 

April  2, 1997. 

Take  notice  that  on  March  17, 1997. 
Electric  Clearinghouse,  Inc.  tendered  for 
filing  a  Notification  of  Change  in  Status. 
UisD.Cadiea. 
Secretary. 

(FR  Doc.  97-8883  Filed  4-7-97;  8:45  ami 
MLUNO  COOC  tnr-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiesion 

[Dodiet  No.  ER97-211»-00(q 

EPEM  Marketing  Company;  Notice  of 
Filing 

April  2.  1997. 

Take  notice  that  on  March  13, 1997, 
EPEM  Marketing  Company  tendered  for 
filing  a  Notice  of  Succession  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  15, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcNCome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubfic 
inspection. 
Lois  0.  Cashell. 
Secretary. 

[FR  Doc  97-8886  Filed  4-7-97;  8:45  am) 
BNJJNO  COOe  t717-*1-M 
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DEPARTMEtfT  OF  ENERGY 

Fwtoral  Energy  Regulatory 
CofiMnission 

[Doctet  Na  ER97-1936-000] 
Florkia  Power  &  UgM  Company; 

NODOe  Of  rWfig 
April  2. 1997. 

Take  notice  that  on  March  5. 1997. 
Florida  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-refsrenced  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  88B 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  IB  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  15,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protectants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LowIXCMhell. 
Secretary. 

[FR  Doa  97-8885  Filed  4-7-97;  8:45  am) 
aajjNQ  oooc  •nr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Doclwt  Na  TIM7-1-130-000I 

Gaa  Transport,  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

April  2, 1997. 

Take  notice  that  on  March  28, 1997, 
GTl  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
5,  with  a  proposed  effective  date  of 
April  1, 1997. 

GTI  states  that  the  purpose  of  this 
filing  is  to  state  the  AJmual  Charge 
Adjustment  (ACA)  unit  surcharge 
authorized  by  the  Federal  Energy 
Regulatory  Gammission  for  Fiscal  1997 
is  S.0023  f>er  Mcf.  or  $.0023  per  Dth 
when  converted  to  GTl's  measurement 
basis. 

GTI  further  states  that  copies  of  this 
filing  were  served  on  GTI's 
jurisdictional  customers  and  on  the 
interested  State  Commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Section 
385.214  or  385.211  of  the  Conmiission's 
Rules  of  Practice  and  Procedure.  All 
such  motions  or  protests  must  be  filed 
in  accordance  with  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  97-8894  Filed  4-7-97;  8:45  am) 

■HJJNQ  COOC  ST17-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-65-0041 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Proposed 
Char>ges  in  FERC  Gas  Tariff 

April  2.  1997. 

Take  notice  that  on  March  31, 1997, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  the  following  tariff  sheets, 
proposed  to  become  effective  June  1, 
1997: 

Second  Revised  Volume  No.  1 

Fourth  Revised  Sheet  No.  4 
Third  Revised  Sheet  No.  4A 
Third  Revised  Sheet  No.  5 
Third  Revised  Sheet  No.  9 
Third  Revised  Sheet  No.  53 
Second  Revised  Sheet  No.  53 
Third  Revised  Sheet  No.  59 
First  Revised  Sheet  No.  59A 
Third  Revised  Sheet  No.  60 

Original  Volume  No.  2 

Sixteenth  Revised  Sheet  No.  223 
Sixteenth  Revised  Sheet  No.  245 
Tenth  Revised  Sheet  No.  269 
Sixteenth  Revised  Sheet  No.  294 
Eleventh  Revised  Sheet  No.  603 
Eighth  Revised  Sheet  No.  604 

Great  Lakes  states  that  these  tariff 
sheets  are  being  filed  to  replace  those 
previously  filed  in  the  above  proceeding 
and  which  Great  I^es  requested  be 
held  in  abeyance  in  a  letter  dated 
February  28, 1997.  The  abeyance  was 
requested  until  Great  Lakes  received 
approval  of  tariff  sheets  filed  in  two 


proceedings  distinct  fiom  the  one 
named  above. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  Mdth  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section     ^ 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Conunission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room. 
Loi*  D.  Caafasll. 
Secretory. 

(FR  Doc.  97-8889  Filed  4-7-97;  8:45  am] 
■■JJNO  oooc  snT-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  EL97-33-000] 

New  Hampshire  Electric  Cooperative, 
Inc.  V.  New  Hampshire  Public  Service 
Company;  Notice  of  Fliirtg 

April  2. 1997. 

Take  notice  that  on  March  26, 1997, 
the  New  Hampshire  Electric 
Cooperative,  Inc.  (Cooperative)  tendered 
for  filing  a  complaint  against  the  New 
Hampshire  Public  Service  Company 
(PSNH)  staUng  that  PSNH  has  been 
charging  the  Cooperative,  under  an 
adjustment  clause  of  the  parties' 
wholesale  requirements  contract,  for 
environmental  compliance  costs  that 
have  been  found  by  the  New  Hampshire 
Public  Utilities  Commission  as  not 
economical  and  possibly  imprudent. 

Any  person  desiring  to  be  neard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  18.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  the  complaint 
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should  be  filed  on  or  before  April  18, 

1997. 

LoiaD.CMhell. 

Secretary. 

(FR  Doc.  97-8882  FUed  4-7-97;  8:45  am] 

BRJJNQ  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  EC97-24-000] 

NorAm  Energy  Services,  Inc.,  Notice  of 
niing 

April  2, 1997. 

Take  notice  that  NorAm  Energy 
Services,  Inc.  (NES)  on  March  27, 1997, 
tendered  for  filing  pursuant  to  Section 
203  of  the  Federal  Power  Act  (the 
"FPA"),  16  U.S.C.  824b,  Part  33  of  the 
Commission's  Regulations,  18  CFR  33, 
and  18  CFR  2.26,  an  Application  For 
Authorization  Under  Section  203. 

Applicant  states  that  the  Application 
relates  to  an  Agreement  and  Plan  of 
Merger  dated  as  of  August  11, 1996, 
pursuant  to  which  Applicant's  parent, 
NorAm  Energy  Corp.,  wilfbe  acquired 
by  Houston  Industries  Incorporated 
("HI").  As  a  result  of  the  transaction,  the 
Applicant,  a  Commission-regulated 
power  marketer,  will  become  a  second 
tier  subsidiary  of  HI.  Applicant  notes 
that  the  transaction  will  not  result  in 
any  disposition  or  transfer  of  its  power 
sales  agreements  and  that  Applicant 
will  continue  to  hold  and  perform  such 
agreements.  The  Applicant  states  that  it 
has  submitted  the  information  required 
by  part  33  of  the  Commission's 
Regulations,  and  by  the  Commission's 
recently  issued  Merger  Policy 
Statement,  Order  No.  592,  Inquiry 
Concerning  the  Commission's  Merger 
Policy  under  the  Federal  Power  Act, 
Policy  Statement,  issued  December  18, 
1996,  61  FR  68,595  (December  30, 
1996),  in  support  of  the  Application. 

As  requireo  by  18  CFR  33.6, 
Applicant  states  that  copies  of  the 
Application  and  related  testimony  and 
exhibits  have  been  served  on  the 
Arkansas  Public  Service  Commission, 
the  Mississippi  Public  Service 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Oklahoma 
Corporation  Commission,  the  Louisiana 
Public  Service  Commission,  the  Texas 
Railroad  Commission  and  the  Texas 
Public  Utility  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  27, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  .    . 

Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  97-8880  Filed  4-7-97;  8:45  am] 

BILUNG  CODE  SnT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-28»-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

April  2, 1997. 

Take  notice  that  on  March  13, 1997, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP97- 
289-000  a  request  pursuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
certain  facilities  in  Kansas  under  NGT's 
blanket  certificate  issued  in  Docket  No 
CP82-384-000,  et  al,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

NGT  proposes  to  abandon  a  tap  and 
metering  facilities  no  longer  needed  due 
to  the  City  of  Winfield  Gas  Utility's 
(Winfifld)  expansion  of  its  distribution 
system.  The  fecilities.  Rural  Extension 
No.  671,  to  be  abandoned  consist  of  a  1- 
inch  tap  and  2-inch  U-Shape  meter 
station  located  in  Cowley  County, 
Kansas.  NGT  states  that  Winfield  has 
requested  that  NGT  disconnect  the 
meter  since  Winfield 's  customers  are 
now  served  by  its  own  distribution 
system  and  that  no  customers  or 
services  will  be  abandoned. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  sdlowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  CariiBll. 
Secretary. 

(FR  Doc.  97-8878  FUed  4-7-97;  8:45  am] 
8NXMQ  COOC  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  fteguiatory 
Commission 

[Docket  No.  CP97-311-00iq 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Autttorization 

April  2, 1997. 

Take  notice  that  on  March  31, 1997. 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street. 
Omaha,  Nebraska  68103-0330,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP97-311-000,  pursuant  to 
Sections  157.205,  and  157.216(b)  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  abandon  and  remove  a  small  volume 
measuring  station  and  appurtenant 
facilities,  located  in  Lancaster  Coimty, 
Nebraska  authorized  in  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000,  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  proposes  to  abandon  and 
remove  the  Wanek  Farm  Tap  and 
appurtenant  facilities.  Northern  states 
the  station  is  no  longer  required  because 
gas  service  is  now  provideid  to  the  new 
delivery  point,  Wanek  #1  TBS,  which  is 
located  near  Crete,  Nebraska. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request,  ff  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
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instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
LotoaCMtaU. 
Secretary. 

(FR  [)oc  97-8879  Filed  4-7-97;  8:45  am) 
loooc  tnr-ti-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguiatory 
Commission 

Pociiel  No.  EG97-48-OO0I 

NRQenerattng  Holdings  (No.  4)  B.V.; 
Nodca  of  Amended  Application  of 
NRQenerating  Holdings  (No.  4)  B.V.  for 
Expedttad  New  Determination  of 
Exempt  Whoiesaie  Generator  Status 

April  2. 1997. 

On  March  31, 1997,  NRGeaerating 
Holdings  (No.  4)  B.V.  ("Applicant") 
applied  for  a  new  determination  that  it 
will  be  an  "exempt  wholesale 
generator"  ("EWG")  within  the  meaning 
of  Section  32(a)(1)  of  PUHCA  (the 
"Application").  On  April  2,  1997, 
Applicant  amended  (the  "Amended 
Application")  its  initial  application  to 
submit  additional  information.  As  stated 
in  the  Application  and  the  Amended 
Application,  Applicant  has  joined  a 
consortium  which  intends,  by  April  17, 
1997,  to  submit  a  bid  to  purchase  all  of 
the  shares  and  assets  of  Loy  Yang  Power 
Corporation  Ltd.  ("Loy  Yang  A"), 
currently  wholly-owned  by  the  State  of 
Victoria,  Australia.  Loy  Yang  A  owns  an 
electric  generating  &cUity  (the 
"Facility")  and  an  adjacent  coal  mine 
located  in  Victoria.  Australia.  Loy  Yang 
A  would  also  serve  as  the  primary 
operator  of  the  Facility,  alUiough  it  will 
subcontract  or  assign  certain  aspects  of 
its  responsibilities  as  operator  to 
affiliates  or  subsidiaries  of  various 
consortiiun  members.  If  the 
consortiimi's  bid  is  successful. 
Applicant,  through  one  or  more 
affiliates,  will  become  an  owner  and 
operator  of  the  Facility. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Conmiission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
April  14. 1997,  and  must  be  served  on 


the  Applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casli«U. 
Secretary. 

[FR  Doc.  97-8881  Filed  4-7-97;  8:45  am) 
BNJJNQ  COOC  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguiatory 
Commtaaion 

[Docket  No.  EQ97-49-000] 

NRGenerating  Hoidinga  (No.  3)  B.V.; 
Notice  of  Application  For  Expadtted 
New  Determination  of  Exempt 
Whoiesaie  Generator  Status 

April  2,  1997. 

On  April  2, 1997,  NRGenerating 
Holdings  (No.  3)  B.V.  ("Applicant") 
applied  for  a  new  determination  that  it 
will  be  an  "exempt  wholesale 
generator"  within  the  meaning  of 
Section  32(a)(1)  of  PUHCA.  An  affiliate 
of  Applicant  (NRGenerating  Holdings 
(No.  4)  B.V.)  has  joined  with  others  in 
forming  a  new  consortium  entitled 
"Horizon  Energy  Partnership,"  which 
intends,  by  April  17, 1997,  to  submit  a 
bid  as  an  unincorporated  joint  venture 
to  purchase  all  of  the  shares  and  assets 
of  Loy  Yang  Power  Corporation  Ltd. 
("Loy  Yang  A"),  currently  wholly- 
owned  by  the  State  of  Victoria, 
Australia.  Loy  Yang  A  owns  an  electric 
generating  facility  (the  "Facility"),  as 
well  as  certain  other  assets.  Under 
Horizon's  proposal,  Loy  Yang  A  will 
continue  to  serve  as  the  operator  of  the 
Facility.  But  certain  aspects  of  the 
operation  and  maintenance  of  the  Loy 
Yang  A  Power  Station  would  be 
subcontracted  to  a  joint  venture 
company  to  be  owned  in  part  by 
Applicant.  Thus,  if  Horizon's  bid  is 
successful.  Applicant,  indirectly 
through  an  affiliate,  will  become  an 
operator  of  the  Facility. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comment  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
April  14, 1997,  and  must  be  served  on 


the  Applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  97-8920  Filed  4-7-97;  8:45  am) 
BNXMO  cooE  srir-oi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodtet  No.  RP97-301-000) 

Overtiirust  Pipeiina  Company;  Notice 
of  Tariff  Rling 

April  2, 1997. 

Take  notice  that  on  March  28. 1997, 
Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  and 
acceptance  tariff  sheets  to  Original 
Volimie  No.  1  and  Firat  Revised  Volume 
No.  1-A  of  its  FERC  Gas  Tariff  to 
implement  revised  base  rates,  to  be 
effective  May  1,  1997.  This  filing  is  a 
general  rate  case  under  Section  4(e)  of 
the  Natural  Gas  Act  and  is  consistent 
with  the  terms  of  Overthrust's  last 
settlement  in  Docket  No.  RP94-104. 
Overthrust  tendered  for  filing  and 
acceptance  the  following  tariff  sheets  to 
its  FERC  Gas  Tariff: 

Original  Volniiia  No.  1 

Seventeenth  Revised  Sheet  No.  6 
First  Revised  Volame  No.  1-A 

Second  Revised  Sheet  No.  4 

Overthrust  states  that  the  rates  it  has 
proposed  are  based  on  the  overall  cost 
of  service  for  the  base  period  consisting 
of  the  twelve  months  ended  December 
31,  1996,  adjusted  for  known  and 
measurable  changes  through  September 
30, 1997,  which  justifies  an  increase  in 
Overthrust's  jurisdictional 
transportation  revenues  of 
approximately  $6.0  million  over 
Overthrust's  currently  effective  rates 
approved  by  Commission  order  dated 
October  24, 1994,  in  Docket  No.  RP94- 
104. 

Overthnist  states  that  the  increase  in 
jurisdictional  rates  reflected  in  its  filing 
is  necessary  to  permit  Overthrust  the 
opportimity  to  recover  its  revenue 
requirement  Overthrust  requests  an 
effective  date  of  May  1. 1997.  for  the 
tendered  tariff  sheets. 

Overthrust  further  states  that  a  copy 
of  this  filing  has  been  served  upon 
Overthrust's  jurisdictional  customers 
and  the  Wyoming  Public  Service 
Commission. 
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Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Sections  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU, 
Secretary. 

(FR  Doc  97-8891  Filed  4-7-97;  8:45  am) 
BN.LMO  COOC  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


(DodMt  No.  TM97-4-28-0001 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

April  2, 1997. 

Take  notice  that  on  March  31, 1997, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  May  1,  1997. 

Panhandle  states  that  this  filing  is 
made  in  accordance  with  Section  25 
(Flow  Through  of  Cash-Out  Revenues  In 
Excess  of  Costs  and  Scheduling  Charges 
Assessed  Against  Affiliates)  of  the 
General  Terms  and  Conditions  in 
Panhandle's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  The  revised  tariff 
sheets  filed  herewith  reflect  the 
following  changes  to  Panhandle's 
currently  effective  Maximum 
Reservation  Rates  imder  Rate  Schedules 
FT,  EFT,  LFT  and  SCT,  and  currently 
effective  Maximum  commodity  rates 
imder  Rate  Schedules  IT  and  ETT: 

(1)  A  (.02)  per  Dt.  reduction  from  the  Base 
Reservation  Rate  for  each  of  the  Gathering 
Charge  Rate,  Field  Zone  Transmission  Charge 
Rate  and  Market  Zone  Access  Charge  Rate 
under  Rate  Schedules  FT,  EFT  and  LFT; 

(2)  A  (.13*)  reduction  from  the  Base  Rate 
per  Dt.  for  each  of  the  Gathering  Charge  Rate, 
Field  2^ne  Transmission  Charge  Rate  and 
Marliet  Zone  Access  Charge  Rate  under  Rate 
Schedule  SCT;  and 


(3)  A  (.070  reduction  from  the  Base  Rate 
per  Dt.  for  each  of  the  Gathering  Charge  Rate. 
Field  Zone  Transmission  Charge  Rate  and 
Market  Zone  Access  Charge  Rate  under  Rate 
Schedules  IT  and  ETT. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  97-8895  Filed  4-7-97;  8:45  am) 
BiLUNQ  COOE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-303-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Petition  for  Waiver 

April  2,  1997. 

Take  notice  that  on  March  31, 1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  a  request 
for  a  waiver  of  the  Commission's 
regulations  and  Tennessee's  tariff  as 
necessary  to  permit  Tennessee  to 
continue,  for  an  additional  three  month 
period  beginning  May  1, 1997  through 
July  31, 1997,  to  collect  the  gas  supply 
realignment  (GSR)  surcharge  currently 
in  effect  under  tariff  sheets  accepted  in 
Docket  No.  RP9  7-200. 

Tennessee  states  that  the  piupose  of 
the  filing  is  to  recover  GSR  costs  paid, 
or  known  and  measurable,  at  the  time  of 
this  filing,  at  the  same  surcharge  level 
as  the  currently  effective  GSR 
surcharges  and  in  a  manner  consistent 
with  Section  XXVI  of  the  General  Terms 
and  Conditions  of  Tennessee's  Fifth 
Revised  FERC  Gas  Tariff. 

Alternatively,  in  the  event  that  the 
requested  waivers  are  not  granted, 


Tennessee  submitted  as  part  of  its  Fifth 
Revised  FERC  Gas  Tariff  the  following 
tariff  sheets  to  be  effective  May  1, 1997: 

Fifteenth  Revised  Sheet  No.  20 
Fourteenth  Revised  Sheet  No.  23 
Ninth  Revised  Sheet  No.  238 
Fifteenth  Revised  Sheet  No.  26B 

Because  the  five  month  amortization 
period  applicable  to  Tennessee's  GSR 
surcharges  Docket  No.  RP97-200  is  due 
to  terminate  on  June  30, 1997^wo 
months  into  the  quarter  covered  by  this 
filing,  Tennessee  is  also  filing  herewith 
an  original  and  five  copies  of  a  second 
set  of  the  following  tariff  sheets  to  be 
effective  July  1, 1997: 

Sixteenth  Revised  Sheet  No.  20 
Fiheenth  Revised  Sheet  No.  23 
Tenth  Revised  Sheet  No.  23B 
Sixteenth  Revised  Sheet  No.  26B 

Tennessee  states  that  the  tariff  sheets 
to  become  effective  July  1. 1997  are 
identical  to  those  to  become  effective 
May  1,  1997  except  for  a  single  item. 
The  May  1, 1997  set  of  tariff  sheets 
provide  for  the  continued  recovery  by 
Tennessee  through  June  30, 1997  of  the 
RP97-200  $1.39  surcharge  (through  the 
end  of  the  five  month  amortization 
period  for  those  costs)  while  the  July  1, 
1997  set  of  tariff  sheets  eliminate  the 
$1.39  surcharge. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  April  9, 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcK^ome  a  party 
must  file  with  the  Commission  a  motion 
to  intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU, 
Secretory. 
(FR  Doc.  97-«893  Filed  4-7-97;  8:45  am] 

BIUJNQ  COOC  t717-«1-M 
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DEPARTMENT  OF  ENERGY 

Federal  Enetgy  Regulatory 
Conunissiofi 


[ProiMt  Na  11499-000  T« 


•] 


Amwtrong  Energy  Resources;  Notice 
of  Extension  of  Time  to  Rie  Scoping 
Conwients 

April  2. 1997. 

The  Federal  Energy  Regulatory 
CommissioD  (FERC)  and  Tennessee 
Valley  Authority  (TVA)  jointly 
conducted  a  second  public  scoping 
meeting  for  Armstrong  Energy 
Resources'  revised  proposal  on  March  4, 
1997.  At  that  meeting,  and  in  the 
revised  scoping  document  I  and  notice 
of  public  scoping  meeting,  issued 
February  3, 1997,  FERC  and  TVA  set  the 
deadline  date  for  filing  comments  in 
response  to  the  revised  scoping 
docimient  I  at  March  31. 1997. 

By  this  notice,  the  deadline  date  for 
filing  comments  in  response  to  revised 
scoping  document  I  is  extended  to  April 
30,  1997.  Any  comments  previously 
expressed  on  scoping  docimient  I  will 
be  considered  and  need  not  be  repeated. 

Scoping  comments  are  to  be  filed  with 
the  Secretary,  Federal  Energy  Regtilatory 
Commission,  688  First  Street,  NE., 
Washington,  DC  20426,  and  with  Linda 
Oxendine.  Senior  Specialist.  Tennessee, 
Valley  Authority,  400  West  Summit  Hill 
Drive.  WT8C-K.  Knoxville.  TN  37902. 
All  written  correspondence  should 
clearly  show  the  following  captions  on 
the  first  page:  Laurel  Branch  Pumped 
Storage  Project.  FERC  Project  No. 
11499-000. 

FOR  FURTHER  MF0RMAT10N,  please 
contact  Eddie  R.  Crouse,  FERC.  (202) 
219-2794,  or  Linda  Oxendine.  TVA. 
(423) 632-3440. 
LoH  D.  rMlwIl, 
Secntaiy. 
[FR  Doc.  97-8687  Filed  4-7-97;  8:45  am) 

MJJNO  COOC  friT-OI-M 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Aitaninistratlon 

Notice  of  P\Mic  Information/Comment 
Meetings  on  Proposal  to  Extend 
Electric  Po«wer  Resource  C^nnmitments 
to  Contractors  of  ttte  Salt  Lake  City 
Area  Integrated  Projects  t>y 
Application  of  ttie  Energy  Planning  and 
Managantent  Program  Power 
Marlieting  Initiative 

AG0ICY:  Western  Area  Power 
Administration,  EOE. 

ACnON:  Notice  of  meetings. 


SUMMARY:  Western  Area  Power 
Administration  (Western)  published  its 
proposal  to  apply  the  Energy  Planning 
and  Management  Program  Power 
Marketing  Initiative  to  the  Salt  Lake  City 
Area  Integrated  Projects  on  February  26, 
1997  (62  FR  8709).  At  that  time. 
Western  stated  that  four  public 
information/comment  meetings  would 
be  held.  These  meetings  have  now  been 
schedided. 

DATES:  Information  comment  meetings 
will  be  held: 

1.  April  16, 1997. 1:30  p.m.,  Sandy. 
Utah 

2.  April  23. 1997.  9  a.m..  Golden, 
Colorado 

3.  April  24, 1997,  9  a.m.,  Albuquerque, 
New  Mexico 

4.  April  25. 1997.  9  a.m..  Phoenix. 
Arizona 

ADDRESSES:  The  locations  of  the 
meetings  are: 

1.  Sandy — Utah  Associated  Municipal 
Power  Systems.  8722  South  300  West, 
Sandy,  Utah. 

2.  Golden — Marriott  Denver  West,  1717 
Denver  West  Boulevard,  Golden, 
Colorado 

3.  Albuquerque — United  States 
Department  of  Energy,  Albuquerque 
Opierations  Office  Training  Complex, 
1401  Maxwell  Street.  Kirtland  Air 
Force  Base  West,  Albuquerque,  New 
Mexico 

4.  Phoenix — Western  Area  Power 
Administration.  Desert  Southwest 
Region,  615  South  43rd  Avenue, 
Phoenix,  Arizona. 

SUPPLEMENTARY  If^ORMATION:  Western 
will  accept  written  comments  on  or 
before  May  27, 1997.  Comments  may  be 
submitted  to:  Mr.  Dave  Sabo,  Colorado 
River  Storage  Project  Manager,  Western 
Area  Power  Administration,  P.O.  Box 
11606,  Salt  Lake  City,  UT  84147-0606. 

Issued  at  Golden.  Colorado,  March  27, 
1997. 

J.  M.  Slufer, 
Administrator. 
(FR  Doc  97-8931  Filed  4-7-97;  8:45  am) 

■HJJNG  COOC  64aO-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6806-1] 

Michigan:  Rnal  Determination  of 
Adequacy  of  State  Municipal  Solid 
Waste  Landfill  Permit  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  of 

adequacy  for  Michigan's  amended 

application. 


SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  household  hazardous  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
United  States  Environmental  Protection 
Agency  (U.S.  EPA)  to  determine 
whether  States  have  adequate  "permit" 
programs  for  MSWLFs,  but  does  not 
mandate  issuance  of  a  rule  governing 
such  determinations.  The  U.S.  EPA  has 
proposed  a  State/Tribal  Implementation 
Rule  (SIR)  (61  FR  2584,  January  26, 
1996)  that  provides  procedures  by 
which  the  U.S.  EPA  will  approve,  or 
partially  approve.  State  landfill  permit 
programs.  The  Agency  intends  to 
approve  adequate  State  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promidgation  of  the  SIR.  Prior 
to  final  promulgation  of  the  SIR, 
adequacy  determinations  will  be  made 
based  on  statutory  authorities  and 
requirements.  In  addition.  States  may 
use  the  proposed  SIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State  permit  programs  provide  for 
interaction  between  the  State  and  the 
owner/operator  regarding  site-specific 
permit  conditions.  Only  those  owners/ 
operators  located  in  States  with 
approved  permit  programs  can  use  the 
site-specific  flexibility  provided  by  40 
CFR  part  258  to  the  extent  the  State 
permit  program  allows  such  flexibility. 

Michigan  applied  for  a  partial 
program  determination  of  adequacy 
under  Section  4005  of  RCRA  on  October 
6, 1993.  The  U.S.  EPA  reviewed 
Michigan's  application  and  made  a  final 
partial  program  determination  of 
adequacy  on  March  10, 1994  (59  FR 
11268,  March  10, 1994)  for  those 
portions  of  the  MSWLF  permit  program 
that  were  adequate  to  ensure 
compliance  with  the  revised  Federal 
MSWLF  Criteria.  Michigan  amended  its 
original  application  and  applied  for 
approval  of  the  remaining  portion  of  its 
program  on  March  3, 1997.  The  U.S. 
EPA  reviewed  Michigan's  amended 
application  and  today  is  issuing  a 
tentative  determination  of  adequacy  for 
the  remaining  portion  of  Michigan's 
MSWLF  permit  program  relating  to 
financial  assurance  requirements. 
Michigan's  amended  application  is 
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available  for  public  review  and 
comment.  The  tentative  determination 
will  become  final  and  effective  sixty 
(60)  days  following  the  date  of  this 
publication  if  no  adverse  conaments  are 
received. 

DATES:  All  comments  on  Michigan's 
amended  application  for  a 
determination  of  adequacy  must  be 
received  by  the  U.S.  EPA  Region  5  by 
the  close  of  business  on  May  8. 1997. 
The  determination  of  adequacy  for 
Michigan  shall  be  effective  on  Jime  9, 
1997,  unless  adverse  comments  are 
received.  If  adverse  comments  are 
received,  a  second  Federal  Register 
Notice  will  be  published  describing 
these  comments  and  the  U.S.  EPA's 
responses'to  the  conunents  and  decision 
on  final  adequacy. 

ADDRESSES:  Copies  of  Michigan's 
amended  application  for  a 
determination  of  adequacy  for  the 
financial  assurance  requirements  are 
available  for  inspection  and  copying 
from  9  AM  to  4  PM  during  normal 
working  days  at  the  following  addresses: 
Michigan  Etepartment  of  Environmental 
Quality,  Hollister  Building— 1st  Floor, 
Lansing,  Michigan,  48909,  Attn:  Mr.  Jim 
Sygo;  and  U.S.  EPA  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  Attn:  Mr.  Paul  Ruesch,  mail  code 
DRP-8J.  All  written  comments  should 
be  sent  to  the  U.S.  EPA  Region  5  Office. 
FOR  FURTHER  INFORMATKM  CONTACT:  U.S. 
EPA  Region  5,77  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604 
Attn:  Mr.  Paul  Ruesch,  mail  code  DRP- 
8J,  telephone  (312)  886-7598. 

SUPPLEMENTARY  INFORMATKM: 

A.  Background 

On  October  9, 1991,  the  U.S.  EPA 
promulgated  revised  Federal  MSWLF 
Criteria  (40  CFR  Part  258).  Subtitle  D  of 
RCRA,  as  amended  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA),  requires  States  to  develop 
permitting  programs  to  ensure  that 
focilities  comply  with  the  revised 
Federal  Criteria.  Subtitie  D  also  requires 
in  section  4005  that  the  U.S.  EPA 
determine  the  adequacy  of  State 
municipal  solid  waste  landfill  permit 
programs  to  ensure  that  facilities 
comply  with  the  revised  Federal 
MSWLF  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  proposed 
the  State/Tribal  Implementation  Rule 
(SIR).  The  rule  will  specify  the 
requirements  which  State  programs 
must  satisfy  to  be  determined  adequate. 
The  U.S.  EPA  will  review  the  State's 
requirements  to  determine  whether  they 
are  "adequate"  under  section 
4005(c)(1)(C)  of  RCRA. 


B.  State  of  Michigan 

On  October  6, 1993,  Michigan 
submitted  an  application  to  obtain  a 
partial  program  adequacy  determination 
for  the  State's  municipal  solid  waste 
landfill  permit  program.  On  March  10, 
1994,  the  U.S.  EPA  published  a  final 
determination  of  adequacy  for 
Michigan's  program.  Further 
background  on  the  final  partial  program 
determination  of  adequacy  appears  at  59 
FR  11268,  March  10,  1994. 

On  March  3, 1997,  Michigan  amended 
its  October  6, 1993,  application  to  apply 
for  approval  of  the  remaining  portion  of 
its  program,  specifically  the  financial 
assurance  requirements.  The  amended 
application  includes  a  description  of  the 
changes  made  to  Michigan's  MSWLF 
permit  program  since  the  partial 
program  approval. 

The  U.S.  EPA  has  reviewed 
Michigan's  amended  application  and 
has  determined  that  the  State's  revised 
MSWLF  permit  propam  will  satisfy  the 
financial  assurance  portions  of  the 
revised  Federal  Criteria.  Specifically. 
Michigan  has  adequately  addressed 
those  portions  of  its  MSWLF  permit 
program  that  were  not  approved  in  the 
partial  determination  of  adequacy  in 
March  1994.  The  U.S.  EPA  has 
determined  that  the  State's  revised 
MSWLF  permit  program  will  ensure 
adequacy  with  the  financial  assurance 
requirements  (40  CFR  258.70.  258.71. 
258.72.  258.73.  258.74). 

C  Decision 

After  revieMring  the  amended 
application.  I  conclude  that  Michigan's 
application  for  a  determination  of 
adequacy  for  financial  assurance 
requirements  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  Subtitie  D  of  RCRA.  Accordingly,  the 
U.S.  EPA  is  granting  a  determination  of 
adequacy  for  the  portion  of  Michigan's 
MSWLF  permit  program  relating  to 
financial  assurance  requirement. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  revised  Federal  MSWLF 
criteria  in  40  CFR  part  258  independent 
of  any  State  enforcement  program.  As 
the  U.S.  EPA  explained  in  the  preamble 
to  the  revised  Federal  MSWLF  Criteria, 
the  U.S.  EPA  expects  that  any  owner  or 
operator  complying  with  provisions  in  a 
State  program  approved  by  the  U.S.  EPA 
should  be  considered  to  be  in 
compliance  with  the  revised  Federal 
MSWLF  Criteria.  See  56  FR  50978. 
50995  (October  9, 1991). 

Today's  action  takes  effect  60  days 
after  the  date  of  publication  if  no 
adverse  comments  are  received. 


The  U.S.  EPA  wishes  to  note  that  it 
presentiy  has  pending  before  it  a 
request,  submitted  in  a  letter  dated  June 
14, 1996,  by  the  Michigan 
Environmental  Council  (MEC),  to  revoke 
Michigan's  National  Pollution  Discharge 
Elimination  System  (NPDES)  and 
Prevention  of  Significant  Deterioration 
(PSD)  program  approvals,  not  grant 
additional  program  delegations  and  not 
giant  program  approval  for  Boiler  and 
Industrial  Furnace  revisions  under 
RCRA.  This  request  is  based  upon 
Michigan's  recent  enactment  of  I*ublic 
Act  132  of  1996,  which  establishes 
certain  environmental  audit  privilege 
and  immunify  provisions  in  the  State's 
natural  resources  and  environmental 
protection  code.  In  response  to  the 
request,  the  U.S.  EPA  is  currenUy  in  the 
process  of  reviewing  Public  Act  132  of 
1996  and  its  potential  impact  on 
Michigan's  federally  delegated, 
approved  and  authorized  programs, 
including  RCRA. 

The  U.S.  EPA's  proposed  action  today 
only  addresses  Michigan's  MSWLF 
permit  program  financial  assurance 
requirements.  The  U.S.  EPA's  decision 
to  grant  Michigan's  application  for  a 
determination  of  adequacy  for  these 
requirements  does  not  express  any 
viewpoint  on  the  question  of  whether 
there  are  legal  deficiencies  in 
Michigan's  RCRA  program  resulting 
from  Public  Act  132  of  1996.  The  U.S. 
EPA  will  subsequentiy  address  the 
issues  raised  by  MEC  regarding  Public 
Act  132  of  1996  in  responding  to  the 
MEC  request. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effiects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  U.S.  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  Euialysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditiues  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Today's  proposal  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Tide  n  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  Today's  proposal  would 
merely  acknowledge  the  adequacy  of  a 
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portion  of  an  existing  State  program. 
The  U.S.  EPA  has  determined  that  this 
proposal  would  not  contain  any  Federal 
mandate  that  may  result  in  expenditures 
of  SlOO  millioo  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
Therefore,  today's  proposal  is  not 
subject  to  the  requirements  of  section 
202  of  the  UMRA. 

Before  the  U.S.  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
ofBcials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  the  U.S.  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  Because 
today's  proposal  would  merely 
acknowledge  the  adequacy  of  a  portion 
of  an  existing  approved  State  program, 
the  U.S.  EPA  has  determined  that  this 
proposal  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 

Regulcrtory  PlexibUity  Act 

The  Regional  Administrator  today 
certifies,  pursuant  to  section  605(b)  of 
the  RFA,  that  a  determination  of     ' 
adequacy  for  Michigan's  MSWLF  permit 
program  financial  assurance 
requirements  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  It  does  not  impose  any  new 
burdens  on  small  entities  in  the  State  of 
Michigan.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
U.S.  EPA  submitted  a  report  containing 
this  rule  and  other  requirod  information 
to  the  U.S.  Senate,  the  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 

Aothority:  This  notice  ia  issued  under  the 
autiiohty  of  section  4005  of  tbm  Solid  Waste 
Disposal  Act  as  amended:  42  U.S.C  6946. 


Doted:  March  28. 1997. 
Valdas  V.  Adamkna. 

Regional  Administrator. 

(FR  Doc.  97-8672  Filed  4-7-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 
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Water  Pollution  Control;  Program 
Application  by  North  Carolina  to 
Administer  the  Sludge  Management 
(Blosolids)  Program 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Notice  of  application  and  public 
comment  period. 

SUMMARY:  Pursuant  to  40  CFR  501.31, 
the  State  of  North  Carolina  has 
submitted  an  application  for  EPA  to 
approve  the  existing  North  Carolina 
Domestic  Waste  Permit  program  for 
authorization  to  administer  and  enforce 
the  federal  sewage  sludge  management 
(biosolids)  program.  According  to  the 
State's  proposal,  this  program  would  be 
administered  by  the  North  Carolina 
£>epartment  of  Environment,  Health  and 
Natural  Resources  (NCDEHNR). 

The  application  from  North  Carolina 
is  complete  and  is  available  for 
inspection  and  copying.  Persons 
wishing  to  comment  upon  or  object  to 
any  aspects  of  the  appUcation  from 
North  Carolina  or  wishing  to  request  a 
public  hearing,  are  invited  to  submit  the 
same  in  writing  within  thirty  (30)  days 
of  this  notice  to  the  OfGce  of 
Environmental  Assessment, 
Enviroiunental  Protection  Agency 
Region  4,61  Forsyth  Street,  S.W.. 
Atlanta,  Georgia  30303-3104, 
ATTENTION:  Ms.  Lena  Scott.  The 
public  notice  number  and  reference  to 
the  program  application  by  North 
Carolina  to  administer  the  sludge 
management  (biosolids)  program  should 
be  included  in  the  first  page  of 
comments. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Roosevelt  Childress,  Chief,  Surface 
Water  Permits  Section,  telephone  (404) 
562-9279.  or  Mr.  Vince  Miller.  EPA 
Region  4  Sludge  Management 
Coordinator,  telephone  (404)  562-9312. 
or  write  to  the  following  address:  Water 
Management  Division,  Surface  Water 
Permits  Section.  U.S.  EPA.  Region  4, 
Atlanta  Federal  Center,  61  Forsyth 
Street,  S.W.,  Atlanta,  Georgia  30303- 
3104. 

SUPPLBKNTARY  MFORMATION:  Section 
405  of  the  Qean  Water  Act  (CWA).  33 
U.S.C  Section  1345,  created  the  sludge 


management  program,  allowing  EPA  to 
issue  permits  for  the  disposal  of  sewage 
sludge  under  conditions  required  by  the 
CWA.  Section  405(c)  of  the  CWA 
provides  that  a  state  may  submit  an 
application  to  EPA  for  administoing  its 
own  program  for  issuing  sewage  sludge 
[>ermits  within  its  jurisdiction.  EPA  is 
required  to  approve  each  such 
.  submitted  state  program  unless  EPA 
determines  that  the  program  does  not 
meet  the  requirements  of  the  EPA 
regulations  implementing  those 
sections. 

North  Carolina's  application  for 
sludge  management  program  approval 
contains  a  letter  from  the  Governor 
requesting  program  approval,  an 
Attorney  General's  Statement,  copies  of 
pertinent  State  statutes  and  regulations, 
the  NCDEHNR  Program  Description, 
and  a  draft  NCDEHNR/EPA 
Memorandimi  of  Agreement  (MOA). 

Septage 

EPA  understands  that  North 
Carolina's  application  is  not  intended  to 
include  federal  septage  management 
program  activities  within  the  State.  EPA 
will  retain  authority  for  administering 
the  federal  septage  management 
program  within  the  State  of  North 
Carolina  until  such  time  that  the  State 
receives  federal  authorization. 

Indian  Tribes 

The  term  "Indian  Tribe"  is  defined 
under  the  Act  as  "any  Indian  Tribe, 
band,  nation,  or  other  organized  group 
of  community,  including  any  Alaskan 
Native  village,  which  is  federally 
recognized  as  eligible  for  the  special 
programs,  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians."  EPA  notes  that  North 
Carolina's  application  does  not,  nor 
does  it  intend  to,  include  management 
of  sewage  sludge  on  lands  within  Indian 
Country.  EPA  will  retain  authority  for 
administering  the  federal  sewage  sludge 
management  program  within  Indian 
Country. 

Availability  of  SUte  Sabmittal 

North  Carolina's  submittal  may  be 
reviewed  by  the  public  from  8:00  a.m. 
to  4:00  p.m.,  Monday  through  Friday, 
excluding  holidays,  at  the  North 
Carolina  Department  of  Environment, 
Health,  and  Natural  Resources,  Division 
of  Water  Quality;  512  North  Salisbury 
Street,  Raleigh,  North  Carolina  27604- 
1148  or  at  the  EPA  Regional  Office  in 
Atlanta.  Georgia,  at  the  address 
appearing  earlier  in  this  notice. 

Copies  of  the  submittal  may  be 
obtained  at  a  cost  of  $0.25  per  page  by 
check  made  payable  to  the  North 
Carolina  Department  of  Environment. 
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Health  and  Natural  Resoiut;es.  Requests 
for  copies  should  be  addressed  to  Mr. 
Donald  Safrit,  North  Carolina 
Department  of  Environment,  Health  and 
Nattiral  Resources  at  the  address 
provided  above  or  at  telephone  number 
(919) 733-5083  ext  519. 

EPA's  Decision 

After  the  close  of  the  public  comment 
period,  EPA  will  decide  whether  to 
approve  or  disapprove  North  Carolina's 
sludge  management  program.  The 
decision  will  be  based  on  the 
requirements  of  Section  405  of  the  CWA 
and  EPA  regulations  promulgated 
thereunder. 

If  the  North  Carolina  program  is 
approved,  EPA  will  so  notify  the  State. 
Notice  will  be  published  in  the  Federal 
Register  and,  as  of  the  date  of  program 
approval,  EPA  will  sus{>end  issuance  of 
sludge  management  permits  in  North 
Carolina  (except,  as  discussed  above,  for 
those  dischargers  in  "Indian  Coimtry"). 
The  State's  program  will  operate  in  lieu 
of  the  EPA-administered  program. 
,  However,  EPA  will  retain  the  right, 
among  other  things,  to  object  to  Sludge 
permits  proposed  to  be  issued  by  North 
Carolina  and  to  take  enforcement 
actions  for  violations. 

If  EPA  disapproves  North  Carolina's 
sludge  management  program,  EPA  will 
notify  the  State  of  the  reasons  for 
disapproval  and  of  any  revisions  or 
modifications  to  the  State  program  that 
are  necessary  to  obtain  approval. 

Review  Under  Regulatory  Flexibility 
Act  and  Executive  Order  12866 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  prepare  a  Regulatory 
Flexibility  Analysis  for  all  rules  that 
may  have  a  significant  impact  on  a 
substantial  nimiber  of  entities.  The 
proposed  approval  of  the  North  Carolina 
sludge  management  program  does  not 
alter  the  regulatory  control  over  any 
industrial  category.  No  new  substantive 
requirements  are  established  by  this 
action.  Therefore,  I  hereby  certify  that 
because  this  notice  does  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities,  a  Regulatory 
Flexibility  Analysis  is  not  needed. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to  the 
Office  of  Management  and  Budget's 
review. 

Dated:  March  26. 1997. 
A.  Stanley  Meiborg, 

Acting  Regional  Administrator, 
Environmental  Protection  Agency,  Region  4. 
[FR  Doc.  97-8671  Filed  4-7-97;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  No.  96-149;  DA  07-60q 

Comments  Requested  To  Aid 
Commission  in  Expedited 
Rsconsidaration  of  Inteiprstatton  of 
Section  272(eM4) 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

StJMMARY:  The  Commission  released  a 
Public  Notice  which  establishes  a 
pleading  cycle  for  comments  on  specific 
issues  relating  to  the  scope  and  nature 
of  the  restrictions  imposed  by  section 
272(e)(4).  Certain  Bell  Operating 
Companies  (BOCs)  filed  a  motion  with 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  seeking 
summary  reversal  of  the  Commission's 
interpretation  of  section  272(e)(4)  in  its 
First  Report  and  Order  and  Notice  of 
Proposed  Rulemaking  in  this  docket  (62 
FR  2927  (January  21.  1997)  and  62  FR 
2991  (January  21,  1997)).  The 
Commission  asked  that  it  be  given  the 
opportunity  to  reconsider  its 
interpretation  since  some  of  the  BOC 
arguments  advanced  in  their  motion  had 
not  been  clearly  presented  to  the 
Commission  in  the  rulemaking 
proceeding.  On  March  31,  1997,  the 
court  granted  the  Commission's  request 
and  directed  it  to  reconsider  its  position 
within  90  days.  The  Commission  wishes 
to  build  a  complete  record  on  these 
issues. 

DATES:  Comments  are  due  on  or  before 
April  17, 1997,  and  reply  comments  are 
due  on  or  before  April  24,  1997. 
ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary,  Federal  Communications 
Commission.  1919  M  Street,  N.W., 
Room  222,  Washington,  DC  20554,  with 
a  copy  to  Janice  Myles  of  the  Common 
Carrier  Bureau,  1919  M  Street.  N.W.. 
Room  544,  Washington,  DC  20554. 
Parties  should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  N.W.,  Suite  140, 
Washington,  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Ellen,  Common  Carrier  Bureau, 
Policy  and  Program  Planning  Division, 
(202) 418-1580. 

SUPPLEMENTARY  INFORMATION: 

Synopsis  of  Public  Notice 

1.  In  a  recent  rulemaking,  the 
Commission  construed  the  scope  of 
section  272(e)(4)  of  the  Communications 
Act  of  1934,  as  amended  by  the 


Telecommunications  Act  of  1996.  The 
Commission  concluded  that  section 
272(e)(4)  is  not  a  grant  of  authority  for 
a  Bell  Ofwrating  Company  (BOC)  to 
provide  interLATA  services  prior  to 
receiving  section  271  authority.  The 
Commission  further  concluded  that 
section  272(e)(4)  is  not  a  grant  of 
authority  for  a  BOC  to  provide 
interLATA  services,  including 
wholesale  interLATA  services  provided 
to  its  interLATA  affiliate,  after  receiving 
section  271  authority.  Following  the 
rulemaking,  certain  BOCs  filed  a  motion 
with  the  United  States  Court  of  Appeals 
for  the  District  of  Coltunbia  Circuit 
seeking  summary  reversal  of  the 
Commission's  interpretation  of  section 
272(eK4).  The  Commission  responded 
that,  among  other  things,  some  of  the 
argimients  that  the  BOCs  advanced  in 
their  motion  for  summary  reversal  had 
not  been  clearly  presented  to  the 
Commission  in  the  rulemaking 
proceeding.  The  Commission,  therefore, 
asked  that  it  be  given  the  opportunity  to 
reconsider,  in  light  of  these  arguments, 
its  interpretation  of  section  272(e)(4) 
prior  to  judicial  review  of  those 
arguments.  On  March  31,  1997,  the 
court  granted  the  Commission's  request, 
concluding  that  "(tjhe  merits  of  the 
parties'  positions  are  not  so  clear  as  to 
warrant  summary  action."  The  court 
noted  that  it  expects  that  "the 
Commission  will  adhere  to  its  proposal 
to  complete  any  further  proceedings  and 
adopt  a  revised  order  within  90  days  of 
the  date  of  this  order." 

2.  In  this  Public  Notice,  to  aid  the 
Commission  in  meeting  its  commitment 
to  reconsider  promptly  its  interpretation 
of  section  272(e)(4),  the  Common  Carrier 
Bureau  seeks  comment  on  certain 
specific  issues  relating  to  section 
272(e)(4).  Parties  should  feel  free  to 
addr^  any  of  the  other  issues 
previously  addressed  before  the 
Commission  or  the  court  that  are 
relevant  to  this  inquiry. 

3.  Section  272(aj  states,  among  other 
things,  that  BOCs  "may  not  provide" 
directly  "[o]rigination  of  [in-region] 
interLATA  telecommunications 
services."  Before  the  court,  the  BOCs 
argued  that  their  reading  of  section 
272(e)(4)  does  not  conflict  with  section 
272(a)  because  when  a  BOC  provides  Ln- 
region  interLATA  telecommunications 
services  on  a  wholesale  basis,  it  does 
not  "{o]riginat[el"  such  services.  We 
seek  comment  on  what  precisely  it 
means  to  "originate"  an  interLATA 
telecommunications  service.  Is 
"origination"  strictly  a  retail  concept? 
Commenting  parties  should  also  discuss 
the  legal  implications,  if  any,  of  the  fact 
that  section  271(b)(1),  which  prohibits  a 
BOC  or  its  affiliate  frx>m  providing 
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"interLATA  senrices  originating  in  any 
of  its  in-region  States"  prior  to  PCC 
approval,  also  uses  a  form  of  the  term 
"originate." 

4.  What  is  the  legal  significance,  if 
any.  of  the  foct  that  section  272(e)(4) 
applies  to  intmLATA  services  and 
£B(dlities  as  well  as  interLATA  services 
and  £acilities?  Before  the  court,  for 
example.  AT&T  argued  that  the  use  of 
the  term  "intraLATA"  demonstrates  that 
section  272(e)(4)  is  not  a  grant  of 
authority  because,  among  other  things. 
"a  BOC  needs  no  grant  of  fisderal 
statutory  authority  to  provide 
intraLATA  services." 

5-  Are  the  principal  concerns  that 
underlie  the  separate  affiliate 
requirement  of  section  272 — 
discrimination  and  cost  misallocation 
by  a  BOC — less  serious  in  the  context  of 
the  wholesale  provisioning  of  in-region 
interLATA  services  to  affiliates  than  in 
the  context  of  the  direct  retail 
provisioning  of  such  services,  at  least 
where,  as  here,  any  such  provisioning  is 
required  to  take  place  in  a  non- 
discriminatory manner?  If  they  are  less 
serious,  are  they  nonetheless  serious 
enough  to  justify,  as  a  policy  matter, 
prohibiting  such  wholesale 
provisioning?  Of  what  relevance,  if  any. 
is  the  fact  that  there  was  no  exception 
to  the  interLATA  services  restriction 
contained  in  the  Modified  Final 
Judgment  for  wholesale  interLATA 
services  provided  on  a  non- 
discriminatory t>asis,  or  that  there 
presently  is  no  wholesale  interLATA 
services  exception  to  section  271 's 
prohibition  on  the  provision  of  in-region 
interLATA  services  prior  to  FCC 
approval?  At  the  same  time,  of  what 
relevance,  if  any,  is  the  foct  that  once  a 
BOC  has  received  section  271  approval 
and  its  interLATA  affiliate  is  permitted 
to  provide  in-region  interLATA  services, 
the  1996  Act  also  allows  the  BOC  to 
provide  its  interLATA  affiliate  various 
wholesale  services  and  facilities,  such 
as  wholesale  access  services  and 
wholesale  access  to  unbundled  network 
elements,  so  long  as  the  BOC  does  so  in 
a  non-discriminatory  way  and  in  arm's 
length  transactions?  What  is  the  policy 
justification  for  not  permitting  the  BOC 
to  provide,  in  addition,  wholesale 
interLATA  services  to  its  affiliate? 

6.  Does  the  extent  of  concern  for 
discrimination  and  cost  misallocation 
depend,  at  least  in  part,  on  the 
particular  kind  of  in-region  wholesale 
interLATA  service  a  BOC  seeks  to  offer? 
For  example,  does  the  extent  of  concern 
differ  depending  on  whether  the 
wholesale  service  being  offered  is  a 
bundled  end-to-end  interLATA  service 
or  a  interLATA  service  that  merely 
transmits  traffic  from  a  point  of 


presence  in  one  LATA  to  a  point  of 
presence  in  another  LATA?  How  would 
the  non-discrimination  requirement  in 
section  272(e)(4)  apply  to  these  different 
kinds  of  wholesale  interLATA  services? 
Are  there  some  kinds  of  services  that,  in 
practice,  could  not  be  provided  in  a 
non-discriminatory  manner?  In  their 
comments,  BOCs  should  clarify 
precisely  what  kind  of  wholesale 
interLATA  service  they  would  seek  to 
provide,  if  any.  using  the  excess 
capacity  on  their  official  services 
networks. 

7.  Interested  parties  should  file  an 
original  and  two  copies  of  their 
comments  by  April  17. 1997,  and  reply 
comments  by  April  24. 1997.  with  the 
Secretary.  FCC.  1919  M  Street.  N.W., 
Washington,  DC  20554.  A  copy  should 
also  be  sent  to  )anice  Myles,  Common 
Carrier  Bureau.  FCC.  Room  544.  1919  M 
Street,  N.W..  Washington.  DC  20554. 
and  to  the  Commission's  contractor  for 
public  service  records  duplication.  ITS, 
Inc.,  2100  M  Street.  N.W.,  Suite  140. 
Washington.  D.  C.  20037.  Parties  filing 
comments  and  reply  conmients  should 
include  the  Commission  docket  number, 
CC  Docket  No.  96-149.  on  their 
pleadings.  Comments  and  reply 
comments  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center. 
Room  239. 1919  M  Street.  N.W., 
Washington,  D.  C.  20554. 

8.  We  will  continue  to  treat  this 
proceeding  as  non-restricted  for 
purposes  of  the  Commission's  ex  parte 
rules.  See  generally  47  CFR  1.1200- 
1.1216. 

Federal  Communications  Coaunissioo. 

William  F.  Caton. 

Acting  Secretary. 

[PR  Doc.  97-9047  Filed  4-7-97;  8:45  am] 

BMJJNQ  CODE  STIZ-OI-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2185] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

April  2,  1997. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  A  full  text  of  these  documents 
are  available  for  viewing  and  copying  in 
Room  239,  1919  M  Street,  N.W.. 
Washington,  D.C.  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
rrS,  Inc.  (202)  857-3800.  Oppositions  to 


these  petitions  must  be  filed  April  23. 
1997.  See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  The  Use  of  Nil  Codes  and 
Other  Abbreviated  Dialing 
Arrangements.  (CC  Docket  No.  92-105). 

Number  of  Petitions  Filed:  5. 
Federal  Communicatioiu  Commiwion. 
William  F.  Caton, 
Acting  Secretaiy. 

(FR  Doc.  97-8864  Filed  4-7-97;  8:45  am] 
gajjNQ  cooE  cnz-ei-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC.  20573. 

CERES  Freight  Systems.  Inc.,  26  East  Bryan 

Street,  Savannah,  GA  31401,  OfBcers: 

Robert  H.  Demere,  Jr.,  President,  Eugene  R. 

Tompkins,  Vice  President 
World  Trade  Forwarding  Group  Corp.,  9600 

N.W.  25th  Street,  Suite  2-B,  Miami.  FL 

33172,  Officers:  Vivian  Manrigue- 

Collantes,  President,  Salvador  C.  Collantes, 

Vice  President 
Cabell  Export.  922  White  Marlin  Drive, 

Charleston.  SC  29412.  Lesley  Schoepf 

CatwU,  Sole  Proprietor 
Rolwrt  W.  Cisco  Custom  House  Broker,  416 

Common  Street,  Suite  101.  New  Orleans, 

LA  70130,  Robert  William  Cisco,  Sole 

Proprietor 
Ex-Works  Miami  Corp.,  1360  N.W.  78 

Avenue,  Miami.  FL  33126,  Officer.  Miriam 

R.  Perez,  {^resident 
Sea  Expo  Freight  Services,  Inc.,  32 

Somerville  Road,  Hewitt,  NJ  07421,  Officer. 

William  T.  Murphy 
Blanca  Company  Inc.,  913  South  Jackson 

Street,  Suite  B.  Seattle,  WA  98104, 

Officers:  Vannara  Zou.  President,  Suke 

Zou,  Chairman 

Dated:  April  2. 1997. 
Joaeph  C  Polking, 
Secretoiy. 

jFR  Doc.  97-8870  Filed  4-7-97;  8:45  am) 
■MJJNQ  C006  a730-01-M 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  22,  1997. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue. 
Minneapolis.  Miimesota  55480-2171: 

1 .  First  Security  Bank  of  Havre  Profit 
Sharing  Plan  and  Trust,  Havre. 
Montanna;  to  acquire  an  additional  2.1 
percent,  for  a  total  of  11.6  percent,  of  the 
voting  shares  of  Montana  Security,  Inc., 
Havre,  Montana,  and  thereby  indirectly 
acquire  First  Security  Bank  of  Havre, 
Havre,  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  2,  1997. 

Jennifer  J.  Johnaon, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  97-8902  Filed  4-7-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Fonnations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
97-8135)  published  on  page  15518  of  the 
issue  for  Tuesday,  April  1, 1997. 

On  page  15519,  under  the  Federal 
Reserve  Bank  of  Dallas  heading,  the 
entry  for  BonState  Bancshares,  Inc., 
Bonham,  Texas,  is  revised  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  BonState  Bancshares.  Inc., 
Bonham,  Texas,  and  Bonham  Financial 
Services,  Inc.,  Dover,  Delaware;  to 


become  bank  holding  companies  {ly 
acquiring  100  percent  of  the  voting 
shares  of  Bonhiam  State  Bank,  Bonham, 
Texas. 

Conmients  on  this  application  must 
be  received  by  April  25, 1997. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  2,  1997. 

Jennifer  J.  Johnaon, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-8901  Filed  4-7-97;  8:45  am] 

BILUNQ  CODE  t210-01-f 

FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLOiNQ  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:00  a.m..  Monday. 
April  14,  1997. 

PI>CE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington.  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  April  4, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-9157  Filed  4-4-97;  2:47  pm] 

BILUNa  CODE  a>1IM>1-i> 


FEDERAL  TRADE  COMMISSION 

Notice  and  Request  for  Comment 
Regarding  Coiiipliar>ce  Assistance  and 
Chfll  Penalty  Leniency  Policies  for 
Small  Entities 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  policies  and  request 
for  comment. 

SUMMARY:  The  Federal  Trade 
Conmiission  is  issuing  two  statements 
describing  its  policies  for  assisting  small 
businesses  and  other  small  entities. 


These  policy  statements  implement 
requirements  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  The  first  policy  statement 
discusses  the  variety  of  mechanisms 
available  for  small  entities  to  obtain 
advice  about  their  obligations  under 
statutes  and  rules  enforced  by  the 
Commission.  The  second  policy 
statement  describes  the  Commission's 
approach  to  reduction  or  waiver  of  civil 
penalties  for  small  entities  in  various 
mitigating  circimistances. 

Although  these  statements  reflect 
policies  that  are  already  in  effect,  the 
Conmiission  is  soliciting  comments 
about  them  from  interested  persons.  If. 
after  considering  any  comments,  the 
Commission  determines  to  revise  either 
policy,  it  will  publish  a  revised  policy 
statement. 

DATES:  The  policy  statements  were 
effective  on  March  28, 1997.  Comments 
will  be  received  imtil  May  12, 1997. 
ADDRESSES:  Conmients  should  be         ■■■* 
identified  as  Small  Business  Policy 
Comments,  and  sent  to:  Secretary,  FTC. 
Room  H-159,  Sixth  and  Pennsylvania 
Ave.,  N.W.,  Washington,  D.C.  20580. 
Comments  will  be  entered  on  the  public 
record  of  the  Commission  and  will  be 
available  for  public  inspection  in  Room 
130  during  the  hours  of  9  a.m.  to  5  p.m. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mary  K.  Engle,  202-325-3161, 
Enforcement  Division,  Bureau  of 
Consumer  Protection;  or  Neil  W. 
Averitt,  202-326-2885,  Office  of  Policy 
and  Evaluation.  Bureau  of  Competition. 
SUPPt-EMENTARY  MFORMATKM:  Part  A,  the 
statement  of  the  Small  Entity 
Compliance  Assistance  Policy,  is 
intended  to  explain  to  small  businesses 
and  other  small  entities  what  assistance 
is  available  to  them  from  the 
Commission  and  its  staff  to  help  them 
understand  and  comply  with  obligations 
imposed  by  the  statutes  and  rules 
enforced  by  the  Commission.  Part  B,  the 
statement  of  the  Qvil  Penalty  Leniency 
Policy,  discusses  how  the  Commission 
expects  to  consider  mitigating  factors  in 
matters  where  small  entities  are  subject 
to  civil  penalties.  These  statements  are 
issued  in  implementation  of  sections 
213  and  223  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
("SBREFA"),  Pub.  L.  No.  104-121. 
enacted  March  29, 1996. 

These  policy  statements  provide 
guidance  and  information  only,  and  do    • 
not  create  any  rights,  duties,  obligations, 
or  defenses,  implied  or  otherwise.  The 
Commission  specifically  retains  its 
discretion  for  determining  how  to 
proceed  in  particular  cases.  Also,  while 
the  statements  are  drafted  specifically 
with  respect  to  small  entities  in  order  to 
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provide  clear  infonnation  to  those 

entities  about  the  applicable  policies, 
comparable  methods  of  providing 
compliance  assistance,  and  comparable 
Eactors  for  selecting  civil  penalty 
amounts  (as  applied  to  the  individual 
facts),  may  be  used  for  larger  entities  as 
appropriate. 

Part  A — Small  Buaineaa  Compliance 
A— iatanrw  Policy 

Under  Section  213  of  SBREFA, 
agencies  regulating  the  activities  of 
small  entities  must  establish  a  program 
to  answer  small  entities'  inquiries  and 
provide  infonnation  and  advice  on 
compliance  in  particular  circimistances, 
when  appropriate.  Section  213  provides 
as  follows:  Whenever  appropriate  in  the 
interest  of  administering  statutes  and 
regulations  within  the  jurisdiction  of  an 
agency  which  regulates  small  entities,  it 
shall  be  the  practice  of  the  agency  to 
answer  inquiries  by  small  entities 
concerning  information  on,  and  advice 
about,  compliance  with  such  statutes 
and  regulations,  interpreting  and 
applying  the  law  to  specific  sets  of  facts 
suppHed  by  the  small  entity.  In  any  civil 
or  administrative  action  against  a  small 
entity,  guidance  given  by  an  agency 
applying  the  law  to  facts  provided  by 
the  small  entity  may  be  considered  as 
evidence  of  the  reasonableness  or 
appropriateness  of  any  proposed  fines, 
penalties  or  damages  sought  against 
such  small  entity. 

As  discussed  below,  the  Commission 
offers  a  comprehensive  array  of  services, 
involving  both  general  guidance  and 
individualized  advice,  to  help  small 
entities  understand  their  obligations 
under  the  laws  and  regulations 
administered  by  the  Commission. 

(1)  General  Guidance 

The  Commission  offers  general 
information  in  a  variety  of  forms  to 
address  issties  and  questions  that  small 
entities  frequently  encounter.  Such 
guidance  frequently  will  satisfy  the 
needs  of  small  entities  for  guidance  as 
to  their  own  obligations.  For  example: 

(i)  The  Commission  has  issued  a 
brochure,  entitled  "A  Guide  to  the 
Federal  Trade  Commission,"  that 
includes  brief  descriptions  of  the 
principal  antitrust  statutes  and 
consiuner  protection  laws  enforced  by 
the  agency. 

(ii)  The  Commission  also  issues  many 
types  of  publications  designed  to 
explain  how  small  entities  and  others 
can  conduct  their  affairs  in  compliance 
with  the  laws  and  regulations 
administered  by  the  FTC*  These 


include  materials  specifically  directed 
to  businesses,  such  as: 

(a)  Business  compliance  guides 
explaining  the  requirements  of  specific 
Conunission  rules  in  a  non-technical 
manner,* 

(b)  Industry  guides  addressing 
common  compliance  issues  under  the 
Federal  Trade  Commission  Act,  as 
applied  to  particular  industries  or 
particular  practices:^  and 

(c)  Guidelines  and  policy  statements 
explaining  the  application  of  antitrust 
laws  to  particular  practices  or 
industries.^ 

The  Commission's  industry  guides 
and  other  guidelines  frequently  contain 
specific  examples  and  illustrative  fact 
patterns  that  show  how  the  agency 
would  apply  the  law  to  a  particular  set 
of  facts.* 

(iii)  The  Commission  also  produces 
and  disseminates  over  175  print  and 
broadcast  materials  that,  while  directed 
to  consumers,  can  benefit  small 
businesses  by  identifying  the  practices 
that  generate  consumer  protection 
issues  between  businesses  and  their 
customers." 

(iv)  All  these  materials  are  readily 
avail^le  to  small  businesses  and  other 
small  entities  through  a  variety  of 
sources,  including: 

(a)  Directly  from  the  Commission. 
Materials  on  both  competition  and 
consumer  protection  issues  can  be 
obtained  by  writing  Public  Reference, 
Room  130,  Federal  Trade  Commission, 
Washington,  DC  20580,  or  by 
telephoning  the  Public  Reference  Room 
at  (202)  326-2222. 

(b)  Most  Commission  items  are 
available  through  the  Internet,  at  the 


•  Cunontly.  more  than  SO  nicfa  publications  an 
available. 


'Tha  Coouninion  has  published  compliance 
guides  for  many  of  its  Rules  affecting  small 
businesses,  including  the  Franchise  Rule,  Funeral 
Rule.  Telemarketing  Sales  Rule.  Telephone 
Disclosure  and  Dispute  Resolution  ("900"  Niunber) 
Rule,  and  Used  Car  Rule. 

'Over  20  such  guides  are  available,  including 
guides  for  the  use  of  environmental  marketing 
claims,  the  feather  and  down  products  industry,  the 
household  furniture  industry,  and  the  jewelry 
industry. 

*The  Commission,  (ointly  with  the  Department  of 
Justice  ("DO|"),  has  issued  guidance  on  such  issties 
as  health  care,  international  operations,  licensing  of 
intellectual  property,  and  horizontal  mergers.  The 
Commission  has  separately  issued  guidelines  on 
promotional  allowances  and  services. 

*  For  example,  in  the  area  of  medicine  and  health 
care,  the  FTC  and  DO)  have  jointly  issued 
guidelines  discussing  nine  frequently  encountered 
subjects,  such  as  physician  network  joint  ventures, 
and  hospital  joint  ventures  involving  specialized 
rliniml  or  Other  expensive  health  care  services. 

•  For  example,  in  fiscal  year  1996  the  Commission 
distributed  3.970,828  copies  of  its  print  matacUia. 
Also,  small  businesses  are  frequently  consuman 
themselves:  in  particular,  materials  on  such  topics 
as  disclosures  to  prospective  franchisees  and  office 
supply  scanu  that  ship  and  bill  for  unordered 
merchandise  can  help  small  businesses  avoid 
probl< 


Commission's  website  at  http:// 
www.ftc.gov.  The  Commission  is  in  the 
process  of  making  all  of  its  business 
compliance  guides  and  its  antitrust 
guidelines  and  policy  statements,  as 
well  as  its  consumer  materials,  available 
on  the  Internet.  Industry  guides,  as  well 
as  Commission  Rules,  published  in  the 
Code  of  Federal  Regulations  are 
available  at  the  U.S.  House  of 
Representatives  Internet  Law  Library's 
website  at  http://law.house.gov/cfr.htm. 

(c)  Materials  also  are  available  for 
distribution  from  the  Small  Business 
Administration  regional  centers,  and  the 
Consumer  Information  Center  in  Pueblo, 
Colorado. 

(d)  The  BusinessLine  section  of  the 
Commission's  website  provides  online 
access  to  all  of  the  Commission's 
business  education  publications. 
Similarly,  the  Commission's 
ConsumerLine  provides  online  access  to 
all  of  the  Commission's  consumer 
education  publications,  as  well  as  the 
business  education  publications.  In 
addition  to  being  accessible  through 
personal  computers,  the  ConsumerLine 
may  be  reached  from  online  services 
provided  to  the  public  at  the  offices  of 
the  Small  Business  Administration  and 
the  U.S.  Department  of  Commerce. 

(e)  Materials  are  made  available  to 
state  agencies,  the  military,  schools  and 
libraries,  financial  institutions,  the 
media,  and  consumer  and  non-profit 
organizations. 

(f)  Materials  are  made  available  to 
industry  trade  associations  and  other 
business  organizations.  Frequently, 
business  publications  obtain  and 
publish  Commission  guidance,  such  as 
advisory  opinion  letters  (discussed 
below),  in  order  to  make  the  compliance 
information  readily  available  to  industry 
members. 

(g)  Commission  guidance  can  often  be 
found  in  commercial  publications 
describing  the  Cominission  and  its 
enforcement  activities.  For  example,  the 
Statements  of  Antitrust  Enforcement 
Policy  in  Health  Care  are  published  at 

4  CCH  Trade  Regulation  Reporter 
113.153. 

(v)  Other  sources  of  information  about 
the  Commission  and  its  policies  include 
staff  and  Commission  advisory 
opinions,  proposed  Commission 
consent  agreements,  final  orders,  and 
other  formal  docvunents.  These  are 
available  in  the  Commission's  Public 
Reference  Room  or  by  mail  from  Public 
Reference.  Many  are  available  from  the 
Commission's  Internet  website  as  well. 

(vi)  Commissioners  and  Commission 
staff  members  frequently  give  speeches 
to  business  groups,  and  conduct 
programs  geared  to  explaining  statutory 
and  regulatory  requirements  and  to 
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answering  attendees'  questions.  Where 
the  topics  are  of  particular  interest  to 
small  business,  these  speeches  may 
involve  appearances  before  groups 
representing  small-business  interests. 
Small  business  groups  may  request 
speakers  by  contacting  directly  the 
office  at  the  Commission  that 
specializes  in  the  subject  matter  of 
interest.  Business  groups  may  also 
request  speakers  by  contacting  the 
Commission's  Bureau  of  Competition, 
(202)  326-3300,  or  Bureau  of  Consimier 
Protection,  (202)  326-3238.  Copies  of 
major  speeches  are  available  from  the 
Office  of  Public  Affairs,  (202)  326-2180. 
and  also  on  the  Internet  at  the 
Commission's  website. 

(2)  Individual  Advice 

(i)  Small  entities  may  also  ask  specific 
questions  of  the  Commission  or  its  staff. 
Each  substantive  area  under  the 
Commission's  laws  and  regulations  has 
one  or  more  staff  members  who  are 
responsible  for  responding  to 
compliance  inquiries.  A  staff  member 
may  determine  that  the  agency's 
published  material  provides  the 
assistance  sought  and  send  that  material 
to  the  inquirer.  Where  the  sources  of 
general  information  are  insufficient  to 
provide  the  needed  guidance  or 
assistance,  the  staff  member  may 
provide  s(>ecific,  informal  advice  or 
arrange  for  a  more  formal  response. 

(ii)  Small  entities  may  make  inquiries 
of  the  Commission  by  telephone,  letter, 
fax,  or  e-mail.  Inquiry  by  telephone 
rather  than  in  writing  is  encouraged, 
since  it  is  the  agency's  experience  that 
the  give-and-take  of  a  conversation 
facilitates  understanding  an  issue.  If  it 
appears  that  more  detailed  or  complex 
ioformation  is  needed  to  address  an 
issue,  the  FTC  staff  may  then  ask  the 
caller  to  provide  a  supplementary  letter. 

(a)  Telephone  inquiries  regarding 
competition  issues  may  be  made  to  the 
general  inquiries  number  of  the  Bureau 
of  Competition,  at  (202)  326-3300;  and 
calls  regarding  consumer  protection 
issues  may  be  made  to  the  Bureau  of 
Consumer  Protection,  at  (202)  326-3238. 
From  these  contact  points,  calls  will  be 
forwarded  to  the  staff  member  best  able 
to  address  the  particular  issues 
presented. 

(b)  Written  questions  or  comments 
regarding  competition  matters  may  be 
mailed  to  the  Office  of  Policy  and 
Evaluation,  Bureau  of  Competition. 
Federal  Trade  Commission. 
Washington,  DC  20580.  Inquiries  may 
be  sent  by  fax  to  (202)  326-2884. 

(c)  Written  questions  or  comments 
regarding  consumer  protection  matters 
may  be  mailed  to  the  Bureau  of 
Consumer  Protection,  Federal  Trade 


Commission,  Washington,  D.C.  20580. 
Inquiries  may  be  sent  by  fox  to  (202) 
326-3799. 

(d)  Persons  who  are  uncertain  which 
of  these  offices  to  contact  may  write  or 
call  the  Office  of  the  Secretary,  Federal 
Trade  Commission,  Washington.  D.C. 
20580,  (202)  326-2515.  Inquiries  maybe 
sent  by  fax  to  (202)  326-2496. 

(e)  Inquiries  can  also  be  sent  by  e-mail 
to  the  address  of  "webmastei@ftc.gov," 
where  they  will  be  reviewed  and 
forwarded  to  the  appropriate  staff 
person.  E-mail  requests  for  advice 
should  include  the  inquiring  party's 
telephone  number,  again  because  it  is 
the  agency's  experience  that  a  telephone 
conversation  is  often  needed  to  resolve 
an  issue. 

(f)  In  addition  to  the  above  sources  of 
information,  the  Commission's  ten 
regional  offices,  which  are  listed  below, 
also  may  be  contacted  for  information 
and  materials  regarding  consumer 
protection  or  competition  issues: 
Atlanta  Regional  Office.  Suite  5M35. 

Midrise  Building,  60  Forsjrth  St, 
S.W.,  Atlanta.  GA  30303,  (404)  656- 
1390  FAX:  (404)  656-1379 
Boston  Regional  Office,  101  Merrimac 
St.,  Suite  810,  Boston,  MA  02114- 
4719,  (617)  424-5960  FAX:  (617)  424- 
5998 
Chicago  Regional  Office,  55  E.  Monroe 
St.,  Suite  1860,  Chicago,  IL  60603, 
(312)  353-8156  FAX:  (312)  353-4438 
Cleveland  Regional  Office,  668  Euclid 
Ave.,  Suite  520-A,  Cleveland.  OH 
44114.  (216)  522-4210  FAX:  (216) 
522-7239 
Dallas  Regional  Office,  1999  Bryan  St., 
Suite  2150,  Dallas,  TX  75201,  (214) 
979-9350  FAX:  (214)  953-3079 
Denver  Regional  Office,  1961  Stout  St., 
Suite  1523,  Denver,  CO  80294-0101, 
(303)  844-2272  FAX:  (303)  844-3599 
Los  Angeles  Regional  Office,  11000 
Wilshire  Blvd..  Suite  13209.  Los 
Angeles,  CA  90024,  (310)  235-4040 
FAX:  (310)  235-7976 
New  York  Regional  Office.  150  William 
St,  13th  Floor,  New  York,  NY  10038, 
(212)  264-8290  FAX:  (212)  264-0459 
San  Francisco  Regional  Office,  901 
Market  St.,  Suite  570,  San  Francisco, 
CA  94103.  (415)  356-5284  FAX:  (415) 
356-5284 
Seattle  Regional  Office,  915  Second 
Ave.,  Suite  2896.  Seattle.  WA  98174. 
(206)  220-6366  FAX:  (206)  220-6366 
(iii)  The  FTC's  Bureau  of  Competition 
has  a  special  program  to  provide  advice 
to  firms  that  must  give  premerger 
notification  pursuant  to  the  terms  of  the 
Hart-Scott-Rodino  Act.  While  premerger 
notification  is  generally  required  only 
for  larger  transactions  valued  at  more 
than  $15  million,  some  parties  to  such 


transactions  may  still  come  within  the 
definition  of  "small  businesses."  Any 
firm  required  to  give  notification  (or  that 
thinks  it  might  be  required  to  give 
notification)  may  receive  guidance  on 
the  proper  procedures  from  the 
Premerger  f4otification  Office,  in  writing 
or  by  telephone,  at  (202)  326-3100. 
Interested  firms  may  also  obtain  from 
the  Premerger  Notification  Office  a  set 
of  written  guides  describing  the  program 
and  explaining  how  to  determine 
whether  a  particular  firm  must  file. 

(iv)  The  Commission  also  has  a 
special  procedure  to  provide  advice  to 
small  entities  and  other  persons  who  are 
subject  to  an  order  of  the  Commission. 
The  Compliance  Division  of  the  Bureau 
of  Competition  and  the  Enforcement 
EKvision  of  the  Bureau  of  Consumer 
Protection  are  responsible  for  overseeing 
enforcement  of  and  compliance  with  the 
competition  and  consumer  protection 
administrative  orders  of  the 
Commission.  The  Commission's  general 
practice  is  to  send  a  letter  to  each 
person  subject  to  an  order  shortly  after 
the  order  becomes  effective.  In  addition  - 
to  describing  the  requirements  of  the 
order  in  general  terms,  the  letter  also 
identifies  and  provides  the  telephone 
number  for  a  specific  staff  person  who 
has  responsibilities  for  the  matter.  Staff 
of  the  Compliance  and  Enforcement 
EHvisions  are  available  to  handle 
telephone  and  written  inquiries 
concerning  outstanding  orders.  For  any 
small  entify  uncertain  of  which  staff 
peraon  is  responsible  for  its  order, 
questions  concerning  the  requirements 
or  sco]>e  of  a  competition  order  may  be 
sent  to:  Compliance  Division,  Bureau  of 
Competition,  Federal  Trade 
Commission,  Washington,  D.C.  20580, 
and  questions  regarding  a  consumer 
protection  order  to:  Enforcement 
Division,  Bureau  of  Consumer 
Protection,  Washington,  D.C.  20580. 
Telephone  inquiries  may  be  made  to  the 
Bureau  of  Competition  Compliance 
Division  at  (202)  326-2687,  and  to  the 
Bureau  of  Consumer  Protection 
Enforcement  Division  at  (202)  326- 
2996. 

(v)  If  the  ebove  sources  of  advice  are 
insufficient  for  the  inquirer's  purpose, 
the  Commission  has  procedures  for 
providing,  where  appropriate,  either  a 
Commission  advisory  opinion  or,  more 
commonly,  a  staff  advisory  opinion.^ 

(a)  Advisory  opinions  are  intended  to 
clarify  the  law  applicable  to  a  course  of 
action  that  the  inquiring  firm  proposes 
to  undertake,  and  ordinarily  are  not 
appropriate  where  the  requester  is 
already  engaged  in  that  course  of  action. 


'  16  CFR  1.1-1.4. 


16812 


Federal  Register  /  Vol.  62,  No.  67  /  Tuesday.  April  8.  1997  /  Notices 


(b)  An  advisory  opinion  from  the 
Commission  may  he  appropriate  where 
the  matter  involvse  a  substantial  or 
novel  question  of  £act  or  law  and  there 
is  no  clear  Commission  or  court 
precedent;  or  the  subject  matter  of  the 
request  and  consequent  publication  of 
Commission  advice  is  of  significant 
public  interest.  Otherwise,  the  staff  will 
provide  a  staff  advisory  opinion  where 
practicable  and  appropriate. 

(c)  An  advisory  opinion,  whether 
from  staff  or  the  Commission,  will 
ordinarily  be  considered  inappropriate 
if  the  same  or  substantially  the  same 
course  of  action  is  already  under 
investigation  or  is  or  has  been  the 
subject  of  current  governmental 
proceedings;  or  an  informed  opinion 
cannot  be  made,  or  could  be  made  only 
after  extensive  investigation,  clinical 
study,  tesUng,  or  collateral  inquiry. 
Advisory  opinions  do  not  answer 
hypothetical  questions.* 

Cd)  The  Cummission  may  at  any  time 
reconsider  the  questions  involved  and 
rescind  any  advice  it  gives  in  a 
Commission  advisory  opinion. 
Nevertheless,  the  Commission  will  not 
proceed  against  the  requester  of  the 
advice  respecting  an  action  taken  in 
good  faith  reliance  on  the  advice,  so 
long  as  the  requester  presented  all 
relevant  facts  fully  and  accurately  and 
discontinues  the  action  promptly  upon 
notification  that  the  advice  has  been 
rescinded.  Advice  rendered  in  a  staff 
advisory  opinion  does  not  bar  the 
Commission  boin  rescinding  it  and. 
where  appropriate,  initiating  an 
enforcement  action. 

(e)  The  advice  given  to  a  small  entity 
may  be  considered  in  an  enforcement 
action  as  evidence  of  the  reasonableness 
or  appropriateness  of  any  proposed  fine, 
penalty,  or  damages  sought  against  that 
small  entity. 

(f)  It  is  onen  most  efficient  to  make  a 
telephone  inquiry  to  the  staff  person 
responsible  for  the  relevant  area,  as 
described  above,  before  deciding 
whether  to  seek  a  formal  advisory 
opinion.  Persons  wishing  to  request  an 
advisory  opinion  should  submit  a 
statement  identifying  the  requester  and 
stating  the  question,  the  relevant 
provision  of  law,  and  all  material  facts. 
The  request  and  two  copies  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Trade  Conunissioo,  Washington 
D.C.  20580.  For  further  information,  that 
office  may  be  reached  by  telephone  at 
(202) 326-2515. 

(g)  For  inquiries  involving  most  types 
of  issues  under  the  Health  Care 


Guidelines,  the  agency  has  committed 
itself  to  preparing  advisory  opinions 
within  90  days  of  the  time  that  all 
necessary  information  has  been 
submitted.'  For  matters  on  other  topics, 
the  time  for  reply  will  depend  on  the 
complexity  and  novelty  of  the  issues 
raised. 

These  wide-ranging  programs  are 
provided  by  the  Commission  to  assist 
small  entities  in  understanding  their 
obligations  under  the  laws  and 
regulations  administered  by  the 
Commission. 

Part  B— Qvil  Penalty  Leniency  Program 

Under  Section  223  of  SBREFA, 
agencies  regulating  the  activities  of 
small  entities  must  establish,  by  March 
29,  1997,  a  policy  or  program  for  "the 
reduction,  and  under  appropriate 
circumstances  for  the  waiver,  of  civil 
penalties  for  violations  of  a  statutory  or 
regulatory  requirement  by  a  small 
entity."  The  statute  suggests  that 
"[u]nder  appropriate  circumstances,  an 
agency  may  consider  ability  to  pay  in 
determining  penalty  assessments."  The 
statute  further  provides  that  the  policy 
or  program  shall  contain  conditions  or 
exclusions,  which  may  include,  but 
shall  not  be  limited  to: 

(1)  Requiring  the  small  entity  to 
correct  the  violation  within  a  reasonable 
correction  period; 

(2)  Limiting  the  applicability  to 
violations  discovered  through 
participation  by  the  small  entity  in  a 
compliance  assistance  or  audit  program 
operated  or  supported  by  the  agency  or 
a  State; 

(3)  Excluding  from  the  program  small 
entities  that  have  been  subject  to 
multiple  enforcement  actions  by  the 
agency; 

(4)  Excluding  violations  involving 
willful  or  criminal  conduct; 

(5)  Excluding  violations  that  pose 
serious  health,  safety,  or  environmental 
threats;  and 

(6)  Requiring  a  good-faith  effort  to 
comply  with  the  law. 

Section  223  provides  that  the  policy 
or  program  is  "[sjubject  to  the 
requirements  of  other  statutes,"  and 
thus  does  not  supersede  existing  law  on 
penalties.  Also,  because  the  leniency 
policy  is  prescribed  only  for  civil 
penalties  for  violations  of  a  statutory  or 
regulatory  requirement,  it  does  not 
apply  to  Commission  cease  and  desist 
orders,  federal  court  injimctions, 
affirmative  requirements  for  fencing-in 
or  redress  contained  in  Commission 
orders,  or  civil  penalty  actions  imder 


Section  5(7).  15  U.S.C.  45(/).  for 
violations  of  Commission  orders. 

None  of  the  statutes  or  rules  enforced 
by  the  Commission  provide  for  the 
mandatory  imposition  of  non- 
discretionary  penalties.  In  most 
instances,  as  discussed  below,  the 
Commission  is  not  authorized  to  assess 
civil  penalties  itself,  but  rather  selects  a 
civil  penalty  amount  to  be  sought  in  a 
federal  court  action  brought  by  the 
Department  of  Justice.  In  developing  a 
policy  statement  that  describes 
generally  how  the  Commission  will 
exercise  its  discretion  in  selecting 
penalty  amounts  for  small  entities,  the 
Commission  considered  that  it  already 
exercises  its  discretion  in  a  wide  variety 
of  contexts  to  consider  mitigating  factors 
when  selecting  penalty  amounts.  The 
Commission  believes  that  this 
experience  suggests  a  list  of  factors 
suitable  for  selecting  the  penalties 
appropriate  to  small  entities. 

First,  Section  5(m)(l)(A)  of  the  FTC 
Act,  15  U.S.C.  45(m)(l)(A),  authorizes 
the  Commission  to  seek,  in  federal 
district  courts,  up  to  $11,000  per 
violation  of  certain  Commission  rules.>° 
Such  a  civU  penalty  is  assessable  only 
if  the  defendant  knew  or  should  have 
known  that  its  acts  violated  the  rule.  In 
determining  the  appropriate  amount  of 
a  penalty,  the  courts  are  directed  by 
Section  5(m)(l)(C),  15  U.S.C. 
45(m)(l)(C),  to  take  into  account  the 
degree  of  culpability;  any  history  of 
prior  such  conduct;  ability  to  pay;  effect 
on  ability  to  continue  to  do  business; 
and  such  other  matters  as  justice  may 
require.  The  Commission  also  evaluates 
these  factors  to  determine  appropriate 
penalties  in  cases  that  are  not  litigated. 

Second,  one  Commission  rule  has  a 
separate  enforcement  mechanism. 
Under  the  Energy  Policy  and 
Conservation  Act.  42  U.S.C.  6303(a).  the 
Conmiission  has  authority  to  assess 
administrative  civil  penalties,  up  to 
$110  per  violation,  for  violations  of  its 
Appliance  Labeling  Rule.  16  CFR  Part 
305.  The  Commission's  Rules  of  Practice 
provide  that  factors  to  be  considered  in 
determining  the  amount  of  penalty 
include  the  respondent's  size  and  ability 
to  pay;  the  respondent's  good  faith;  any 
history  of  previous  violations;  the 
deterrent  effect  of  the  penalty  action;  the 
length  of  time  involved  before  the 
Commission  was  made  aware  of  the 
violation;  the  gravity  of  the  violation, 
including  the  amount  of  harm  to 


■  As  previously  noted,  Commisnon  ttaff  on  on 
informal  basis  provide  advice  or  guidance  in 
rasponte  to  inquiries. 


*  See  Introduction,  Statements  of  Antitrust 
Enforcement  Policy  in  Health  Care,  4  CX31  Tcmde 
Reg.  Rep.  1 13,153  at  p.  20300. 


*°The  Commiision  recently  issued  a  rule 
implementing  the  Debt  Collection  Improvement  Act 
of  1996  (Pub.  L.  104-134)  by  making  inflation 
adjustments  in  the  dollar  amounts  prescribed  for 
each  type  of  violation  established  by  the  statutory 
dvil  penalty  provisions  within  the  FTC's 
iurisdiction.  See  61  FR  54548  (Oct.  21. 1996). 


consumers  and  the  public  caused  by  the 
violation;  and  such  other  matters  as 
justice  may  require.  ^^ 

Third,  civil  penalties  may  also  be 
imposed  for  violations  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976. 15  U.S.C.  18a  ("HSR  Act").  Under 
the  tiSR  Act.  acquisitions  above  a 
certain  size,*^  involving  entities  above 
certain  sizes.i^  caimot  be  consummated 
unless  certain  information  is  filed  with 
the  Commission  and  with  the 
Department  of  Justice  and  certain 
waiting  periods  are  observed.  By  statute, 
civil  penalties  of  up  to  $11,000  for  each 
day  a  person  is  in  violation  of  the  HSR 
Act  may  be  imposed  in  a  federal  court 
action  brought  by  DOJ.  The  Commission 
is  charged  with  administering  the 
premerger  notification  program 
established  by  the  HSR  Act,  and 
recommends  actions  and  penalty 
amounts  to  DOJ.  The  Commission 
generally  will  consider  the  firm's  ability 
to  pay  when  recommending  appropriate 
penalties.  The  Commission  generally 
will  not  seek  an  enforcement  action  for 
a  violation  of  the  HSR  Act  that  appears 
to  be  truly  inadvertent  and  where  the 
filing  is  made  promptly  after  discovery 
of  the  oversight.  If  the  violation  is  the 
firm's  first,  and  is  not  the  result  of  gross 
negligence  or  a  reckless  disregard  for  the 
filing  obligation,  the  Commission  staff 
generally  sends  a  letter  calling  attention 
to  the  filing  obligation  but  indicating 
that  no  further  action  will  be  taken  if  the 
filing  requirement  is  promptly  met. 

Fourth,  judicial  opinions  interpreting 
Section  5(1)  of  the  FTC  Act,  which 
provides  for  civil  penalties  of  up  to 
$11,000  per  violation  of  FTC 
administrative  orders,  are  instructive.'* 
The  statute  does  not  set  forth  criteria  for 
assessing  specific  penalties  for  Section 
5(1)  violations,  but  the  Third  Circuit 
Court  of  Appeals  in  United  States  v. 
Reader's  Digest  Ass'n.  662  F.2d  955,  967 
(3d  Cir.  1981).  cert,  denied,  455  U.S.  908 
(1982),  set  out  five  factors  bearing  on  the 
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"The  criteria  for  assessing  penalties  for 
violations  of  the  Appliance  Labeling  Rule  are  set 
forth  in  Subpart  K  of  Pari  1  of  the  Commission's 
Rules  of  Practice,  16  CFR  1.92-1.97. 

"Generally,  at  least  $15  million. 

"Generally,  one  of  the  entities  must  have  sales 
or  assets  above  $100  million  and  the  other  must 
have  sales  or  assets  above  $10  million.  Because  of 
the  "size  of  person"  and  "size  of  transaction" 
thresholds,  many  small  businesses  are  not  subject 
to  the  premerger  notification  reporting  requirements 
of  the  HSR  Act. 

'*The  Commission's  order  enforcement  cases  are 
not  included  in  the  SBREFA  civil  penalty  leniency 
program  because,  as  noted  above.  SBREFA  only 
refers  to  entities  accused  of  violating  statutes  and 
rules,  not  orders  Moreover.  Section  5(1)  defendants 
are.  by  definition,  allegedly  repeat  offenders,  and 
therefore  are  unlikely  to  be  good  candidates  for 
leniency.  (As  in  all  cases,  however,  the  agency 
would  consider  individual  fects  that  may  affect  the 
penalty  to  be  sought  in  each  particular  case.) 


selection  of  an  appropriate  civil  penalty 
or  remedy:  the  good  or  bad  faith  of  the 
respondent;  the  injury  to  the  public;  the 
respondent's  ability  to  pay;  the  desire  to 
eliminate  the  benefits  derived  fit>m  the 
violations;  and  the  necessity  of 
vindicating  the  Commission's  authority. 
In  each  penalty  case,  the  Commission 
selects  an  appropriate  penalty  amount 
after  weighiag  the  above  factors,  along 
with  the  litigation  risks  and  penalties 
imposed  in  similar  cases. 

Finally,  the  Commission  has 
undertaken  an  innovative  approach  to 
achieve  compliance  with  one  of  its 
rules.  In  early  1996,  the  Commission 
approved  a  new  program  to  increase 
compliance  with  its  Fimeral  Industry 
Practices  Rule,  16  CFR  Part  453,  which, 
among  other  things,  requires  fimeral 
homes  to  give  consumers  a  list  of  prices 
for  various  goods  and  services  offered. 
The  Funeral  Rule  Offenders  Program, 
implemented  jointly  by  the  Commission 
and  the  National  Fimeral  Directors 
Association  ("NFDA"),  offers  to  COTtain 
businesses  that  appear  to  have  violated 
the  Rule  an  alternative  to  a  federal  court 
enforcement  action.  Funeral  firms 
entering  the  alternative  program  make  a 
voluntary  payment  to  the  U.S.  Treasury 
in  an  amount  lower  than  would  be 
sought  in  a  civil  penalty  action.  The 
NFDA  then  will  review  the  firm's 
practices,  revise  those  practices  to 
comply  with  the  Rule,  and  conduct  on- 
site  training  and  testing  for  all  licensed 
employees.  The  NFDA  also  will  provide 
follow-up  training,  and  conduct  testing 
each  year  for  five  years. 

In  light  of  the  Commission's 
experience  exercising  its  discretion  to 
consider  mitigating  factors  when 
selecting  appropriate  ptenalty  amoimts, 
the  iimovative  approach  taken  to 
achieve  compliance  with  one  rule,  and 
the  factors  suggested  in  SBREFA  itself, 
the  Commission  adopts  the  following 
policy  for  reducing,  or  in  appropriate 
circumstances  waiving,  civil  penalties 
for  violations  of  a  statutory  or  regulatory 
requirement  by  a  small  entity. 

When  the  Commission  identifies  a 
small  entity  as  not  being  in  compliance 
with  a  statutory  or  regulatory 
requirement  within  the  Commission's 
jurisdiction,  the  Commission  will 
consider  the  propriety  of  penalty  waiver 
or  reduction.  The  following  factors  will 
weigh  in  favor  of  leniency: 

1.  The  small  entity  reported  the 
violation  to  the  Commission  promptly 
after  discovering  it. 

2.  The  small  entity  corrected  the 
violation  within  a  reasonable  time,  if 
feasible. 

3.  The  small  entity  had  a  low  degree 
of  culpability.  The  degree  of  culpability 
reflects  the  efforts  taken  by  the  entity  to 


determine  and  meet  its  legal  obligations. 
These  efforts  are  judged  in  light  of  such 
factors  as  the  size  of  the  business;  the 
sophistication  and  experience  of  its 
owners,  officers,  and  managers;  the 
length  of  time  it  has  been  in  operation; 
the  availability  of  relevant  compliance 
information;  the  clarity  of  its  legal 
obligations;  and  any  active  attempts  to 
clarify  any  imcertainties  regarding  its 
obligations. 

4.  The  small  entity  is  financially 
unable  to  pay  the  usual  penalty,  or  the  -■ 
usual  penalty  would  impair  the  small 
entity's  ability  to  do  business  or  to 
compete  effectively. 

5.  The  small  entity  has  not  been 
subject  to  any  previous  enforcement 
action  by  the  Commission  or  other 
federal,  state,  or  local  law  enfon:ement 
jurisdiction  for  the  same  or  similar 
conduct  for  which  the  small  entity  is 
being  considered  for  leniency.  Where 
there  have  been  prior  enforcement 
actions,  however,  the  Commission  may 
talce  into  consideration,  as  possible 
mitigating  factors,  when  the  previous 
enforcement  action  occurred,  and 
whether  the  small  entity's  management 
has  changed  since  the  previous 
enforcement  action. 

6.  The  small  entity's  violations  did 
not  involve  willful  or  criminal  conduct 

7.  The  violations  did  not  pose  a 
serious  health,  safety,  environmental,  or 
economic  threat  to  consumers  or  the 
public. 

Each  factor  need  not  necessarily  be 
present  for  a  small  entity  to  qualify  for 
leniency,  and,  depending  upon  the 
particular  circumstances,  some  factors 
may  be  weighed  more  heavily  than 
others.  Also,  any  other  factors  relevant 
in  particular  circumstances  will  be 
considered,  as  appropriate. 

The  above  criteria  include  most  of  the 
factors  suggested  in  SBREFA.  The  one 
suggested  factor  that  the  Commission  is 
not  including  is  one  that  would  limit 
the  penalty  reduction  policy  or  program 
to  violations  discovered  by  the  small 
entify  through  participation  in  an 
agency-run  or  state-nm  compliance 
assistance  or  audit  program.  The 
Commission  does  not  have  formal 
compliance  assistance  or  audit 
programs.  Given  the  variety  and  scope 
of  the  riiles  and  statutes  that  the 
Commission  enforces,  imposing  some 
parallel  requirement,  such  as  a  self- 
auditing  program,  would  imnecessarily 
restrict  the  availability  of  penalty  waiver 
or  reduction. 

In  addition,  the  Commission  has 
expanded  somewhat  the  scope  of  two  of 
the  factors  suggested  in  SBREFA.  First, 
SBREFA  suggests  excluding  entities  that 
have  been  subject  to  multiple 
enforcement  actions  by  the  agency.  The 
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Commission  has  broadened  this 
category  to  include  entities  that  have 
been  subject  to  actions  for  the  same  or 
similar  conduct  by  other  federal 
agencies  or  state  or  local  agencies.  The 
law  violations  prosecuted  by  the 
Commission  are  frequently  very  similar 
to  violations  prosecuted  by  other 
fiaderal,  state,  and  local  law  enforcement 
agencies.'^  It  is  therefore  appropriate,  in 
considering  whether  to  exclude  entities 
from  lenient  treatment,  to  consider 
whether  similar  conduct  has  been 
subject  to  enforcement  efforts  by  such 
agencies. 

Second.  SBREFA  also  suggests 
excluding  violations  that  pose  serious 
health,  safety,  or  environmental  threats. 
The  Commission  will,  in  addition  to 
such  risks,  also  consider  serious 
economic  injury,  as  that  form  of  injury 
is  the  type  most  often  encountered  in 
Conunission  cases,  and  in  many 
instances  may  cause  as  much  serious 
injury  as  that  arising  from  health,  safety, 
or  environmental  threats. 

Part  C — RaquflBt  for  Comments 

Membws  of  the  public  are  invited  to 
comment  on  any  issues  or  concerns  that 
they  believe  are  relevant  or  appropriate 
to  the  policies  described  above.  The 
Conunission  requests  that  factual  data 
upon  which  the  comments  are  based  be 
submitted  with  the  comments.  In  this 
section,  the  Commission  identifies 
specific  issues  on  which  it  solicits 
public  comments.  The  identification  of 
issues  is  designed  to  assist  the  public 
and  should  not  be  construed  as  a 
limitation  on  the  issues  on  which  public 
comment  may  be  submitted. 

Qoestioiis 

(1)  Should  the  Conunission  revise  in 
any  way  the  policies  that  it  has  adopted 
to  assist  small  businesses  and  other 
small  entities?  If  so,  please  provide 
specific  suggestions. 

(2)  How  would  the  revisions  affect  the 
benefits  provided  by  the  ciurent 
policies? 

(3)  Are  any  of  the  criteria  or  means  of 
guidance  that  the  Conunission  has  used 
in  establishing  small  business 
compliance  assistance  and  civil  penalty 
leniency  policies  for  small  businesses 
and  other  small  entities  inappropriate?    . 
If  so.  please  explain. 

(4)  Are  there  any  other  criteria  or 
economical  means  of  guidance  that  the 


"In  addition,  the  Commission  often  works  with 
the  State  Attorneys  General  and  other  federal 
agHicies.  such  as  the  United  States  Post  Office,  to 
inveMigate  conduct  that  may  violate  laws  enforced 
by  the  Coaunissioo.  In  cases  where  we  work  with 
certain  agencies,  the  Commission  must  often  enter 
oooduct  Orders  to  ensure  that  the  violative  behavior 
is  prtthibited  nationwide. 


Commission  should  use?  If  so,  please 
elaborate. 

Authority:  Sees.  213  and  223,  Pub.  L.  104- 
121.  110  SUt.  847. 

By  direction  of  the  Conunission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  97-8941  Filed  4-7-97;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[File  No.  971-0040] 

Autodesk,  Inc.;  Softdesk,  Inc.;  Analysis 
to  Aid  Public  Comment 

ACSENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUKMARY:  In  settlement  of  alleged 
violaticns  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things, 
Autodesk — a  San  Rafael,  California- 
based  developer  and  marketer  of 
computer-aided  design  (CAD)  software 
which  intends  to  acquire  Softdesk. 
Inc. — from  reacquiring  the 
"IntelliCADD"  CAD  engine  that 
Softdesk  recently  sold  to  Boomerang 
Technology,  Inc.  The  complaint 
accompanying  the  consent  agreement 
alleged  that  Autodesk's  $90  million 
acquisition  of  Softdesk.  as  originally 
proposed,  would  have  substantially 
lessened  competition  in  the 
development  and  sale  of  CAD  software 
engines. 

DATES:  Comments  must  be  received  on 
or  before  June  9,  1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  Morse,  Federal  Trade 
Conunission,  S-3627,  6th  St.  and 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20580.  (202)  326-2949. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46,  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 


agreement,  and  the  allegations  in  the 
accompanying  complaint.  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  from 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  March  31. 1997).  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  frt>m  the  FTC 
Public  Reference  Room.  Room  H-130. 
6th  Street  and  Pennsylvania  Avenue, 
NW..  Washington,  DC  20580.  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  ofBce  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  pracUce  (16  CFR  4.9(b)(6)(ii)). 

Analysis  to  Aid  Public  Comment  on  the 
Provisionally  Accepted  Consent  Order 

The  Federal  Trade  Commission  ("the 
Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Order 
("Agreement")  from  Autodesk.  Inc. 
("Autodesk")  and  Softdesk.  Inc. 
("Softdesk"). 

The  proposed  Order  has  been  placed 
on  the  public  record  for  sixty  (60)  days 
for  reception  of  comments  from 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
Agreement  and  the  conunents  received 
and  will  decide  whether  it  should 
withdraw  from  the  Agreement  or  make 
final  the  Agreement's  proposed  Order. 

The  Commission's  investigation  of 
this  matter  concerns  a  proposed 
acquisition  by  Autodesk  of  Softdesk.  In 
December  1996,  Autodesk  and  Softdesk 
entered  into  an  Agreement  and  Plan  of 
Reorganization  whereby  Autodesk  will 
acquire  100%  of  the  voting  secLirities  of 
Softdesk  in  exchange  for  share  of 
Autodesk  common  stock  with  a  value  of 
$90  million  (the  "Acquisition"). 

The  Agreement  Containing  Consent 
Order  would,  if  finally  accepted  by  the 
Commission,  settle  charges  that  the 
Autodesk  acquisition  of  Softdesk  as 
originally  proposed  may  have 
substantially  lessened  competition  in 
the  development  and  sale  of  computer 
aided  design  ("CAD")  engines  for 
Windows-based  personal  computers  in 
the  United  States  or  in  North  America. 
The  Commission  has  reason  to  believe 
that  Autodesk's  original  proposal  to 
acquire  Softdesk  violates  Section  5  of 
the  Federal  Trade  Commission  Act  and 
that  the  acquisition,  if  consummated, 
would  have  violated  Section  7  of  the 
Qayton  Act  and  Section  5  of  the  Federal 
Trade  Commission  Act.  unless  an 
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effective  remedy  eliminates  likely 
anticompetitive  effects. 

The  Proposed  QMBplaint 

According  to  the  Commission's 
proposed  complaint,  Autodesk  is  a 
public  company  that  develops  and 
markets  computer-aided  design  ("CAD") 
software  for  use  in  the  architectiue, 
engineering  and  construction  (the 
"AEC")  industry.  Autodesk  offers  a 
portfolio  of  software  products  including 
a  CAD  engine  marketed  and  sold  under 
the  name  "AutoCAD."  for  use  on 
Windows-based  peraonal  computers. 
Autodesk  has  had  annual  sales  in  excess 
of  $530  million.  Softdesk  has  had 
annual  sales  in  excess  of  $40  million. 
Softdesk  offers  a  portfolio  of 
applications  software  that  is  used  in 
conjunction  with  and  to  supplement 
CAD  engines,  primarily  AutoCAD. 
Softdesk  also  was  developing  and  had 
tested  a  CAD  engine,  referred  to  as 
"IntelliCADD,"  for  use  on  personal 
computers  that  would  be  used  as  a 
substitute  and  replacement  of  AutoCAD. 

According  to  the  Commission's 
proposed  complaint,  a  relevant  line  of 
commerce  within  which  to  analyze  the 
effects  of  Autodesk's  acquisition  of 
Softdesk  is  the  market  for  CAD  engines 
for  Windows-based  personal  computers. 
CAD  engines  are  critical  to  architects 
and  engineers  to  plan  and  design 
everything  frt>m  manufactiued  products, 
to  buildings,  to  utilities,  and  water 
treatment  plants.  The  complaint  alleges 
that  there  are  no  economic  substitutes 
for  CAD  engines  for  Windows-based 
personal  computers.  CAD  engines  for 
Unix-based  computers,  the  only 
theoretical  alternative,  are  inadequate 
substitutes  because  of  the  higher  costs  to 
acquire  the  hardware  and  software  and 
higher  costs  to  maintain  and  service. 

The  Commission's  proposed 
complaint  fiuther  alleges  that  Autodesk 
is  the  dominant  provider  of  Windows- 
based  CAD  engines,  accoimting  for 
nearly  70%  of  the  installed  base,  and 
alleges  that  the  relevant  U.S.  or  world 
market  for  Windows-based  CAD  engines 
is  highly  concentrated. 

The  complaint  further  alleges  that  de 
novo  entry  or  fringe  expansion  into  the 
relevant  market  sufficient  to  deter  or 
defeat  reductions  in  competition 
resulting  bom  Autodesk's  acquisition  of 
Softdesk  and  the  IntelliCADD 
technology  would  not  be  timely  or 
likely.  According  to  the  proposed 
complaint,  developing  a  CAD  engine 
would  require  an  expenditure  of 
substantial  siuik  costs  and  would  be 
time-consuming.  The  large  installed 
base  of  AutoCAD  users  necessitates  that 
any  new  CAD  engine  developed  and 
oEEared  in  the  market  offer  file 


compatibility  and  transferability  to 
AutoCAD  in  order  to  gain  sales.  Users 
of  AutoCAD  have  a  large  nujnber  of 
drawings  in  the  AutoCAD  format. 
Moreover,  many  users  must  share  files 
they  create  with  others  who  must  be 
able  to  read  and  edit  those  files  using 
their  CAD  software.  Since  most 
engineers  use  AutoCAD,  any  alternative 
CAD  engine  must  have  the  capability  to 
read  and  be  compatible  with  AutoCAD 
files  without  losing  substantial  amounts 
of  data  or  information. 

According  to  the  complaint, 
Softdesk's  IntelliCADD  product  was 
being  developed  to  compete  directly 
with  and  to  replace  AutoCAD  as  a  pc- 
based  CAD  engine.  IntelliCADD  was  in 
the  final  stages  of  testing  and  was 
within  months  of  introduction  to  the 
market  when  the  current  proposal  by 
Autodesk  to  acquire  Softdesk  was 
announced.  The  IntelliCADD  product,  if 
brought  to  market,  would  have  provided 
direct  and  significant  competition  to 
Autodesk  in  that  it  offered  file 
compatibility  and  file  transferability 
with  AutoCAD,  a  feature  that  other  pc- 
based  CAD  engines  currently  in  the 
market  do  not  offer.  Furthermore,  the 
Commission's  complaint  also  alleges 
that  some  customers  have  already 
altered  their  buying  decisions  in 
anticipation  of  the  introduction  of 
IntelliCADD  by  delaying  or  postponing 
purchasing  AutoCAD. 

After  being  advised  by  Commission 
staff  of  these  competitive  concerns, 
Softdesk  sold  and  transferred  all  of  its 
rights  and  title  to  the  IntelliCADD 
product  to  Boomerang  Technology,  Inc. 
("Boomerang")  on  February  21. 1997. 
Boomerang  is  a  company  created  and 
owned  by  the  developer  of  the 
IntelliCADD  product,  a  former  Softdesk 
employee.  Boomerang  now  has  full 
rights  and  title  to  the  IntelliCADD 
product  and  has  assigned  its  rights  to 
Visio  Corporation  ("Visio").  As  a  result, 
the  IntelliCADD  product  is  now  under 
the  control  of  an  entity  independent  of 
Autodesk  and  Softdesk,  which  is  free  to 
fully  develop  and  market  the 
IntelliCADD  product 

The  proposed  complaint  alleges  that 
the  acquisition  by  Autodesk  of  the 
IntelliCADD  product  would  have 
substantially  lessened  competition  by, 
among  other  things,  eliminating  actual 
and  potential  competition  to  Autodesk's 
AutoCAD  product,  likely  resulting  in 
continued  high  prices  for  CAD  engines. 

The  Propoeed  Consent  Agreement 

The  proposed  Order  accepted  for 
public  comment  contains  provisions 
that  would  prohibit  either  Autodesk  or 
Softdesk  bom  re-acquiring  the 
IntelliCADD  product,  or  any  entity  that 


owns  or  controls  the  IntelliCADD 
technology,  without  prior  notice  to  the 
Commission  for  a  period  of  ten  (10) 
years.  The  purpose  of  this  prohibition  is 
to  ensure  the  continued  development 
and  sale  of  the  IntelliCADD  product  to 
compete  with  the  merged  Autodesk/ 
Softdesk,  to  ensure  that  the  IntelliCADD 
product  remains  in  the  hands  of  an 
independent  competitor  in  the 
development  and  sale  of  CAD  engines 
for  Windows-based  personal  computers, 
and  to  remedy  the  lessening  of 
competition  as  alleged  in  the 
Commission's  complaint. 

The  proposed  order  would  also 
prohibit  Autodesk  or  Softdesk  from 
enforcing  any  non-compete  or 
confidentiality  agreements  against  any 
former  employees  of  Softdesk  whose 
primary  responsibility  was  the 
development  of  the  IntelliCADD 
product  that  may  now  or  in  the  future 
be  an  employee  of  Boomerang  or  its 
assigns.  The  purpose  of  these  provisions 
is  to  ensure  that  Boomerang  or  its 
assigns  remain  a  viable  competitor  to 
Autodesk  and  Softdesk  in  the 
development  and  sale  of  the 
IntelliCADD  product,  thereby  fostering  a 
competitive  enviroiunent  for  the  sale  of 
CAD  engines  for  Windows-based 
personal  computers. 

Pending  final  issuance  of  this 
proposed  order,  Autodesk  and  Softdesk 
have  also  entered  into  an  Interim 
Agreement  whereby  they  have  agreed  to 
be  bovmd  to  the  provisions  and  terms  of 
the  proposed  Order  pending  and  until 
final  issuance  by  the  Commission. 

The  purpose  of  this  analjrsis  is  to 
facilitate  public  comment  on  all  aspects 
of  the  proposed  Order.  This  analysis  is 
not  intended  to  constitute  an  official 
interpretation  of  the  Agreement  or  the 
proposed  Order  or  in  any  way  to  modify 
the  terms  of  the  Agreement  or  the 
proposed  Order. 
DoaaUS-Owk. 
Secrataiy. 
[FR  Doc  »7-«940  Filed  4-7-07;  S:4S  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  93600-87-2] 

Haad  Start  Bureau:  Fiscal  Year  1997 
Discretionary  Announcement  for 
Cooperative  Agreements  to  support 
Haad  Start  Olsabiilty  Services  Quality 
Improvement  Centers;  Availability  of 
Funds  and  Request  for  Applications 

AOENCY:  Administration  on  Children, 
Youth  and  Families,  ACF,  DHHS. 
ACmON:  NoUce. 


f:  The  Administration  for 
Children  and  Families,  Administration 
on  Children  Youth  and  Families'  Head 
Start  Bureau  announces  the  availability 
of  competitively  awarded  cooperative 
agreements  to  assist  qualified 
institutions  and  organizations  in  the 
provision  of  training  and  technical 
assistance  (T/TA)  on  Head  Start 
disabilities  services  activities  in  12 
•ervice  areas.  The  cooperative 
agreements  will  support  Head  Start 
INsabilities  Services  Quality 
Improvement  Centers  (DSQICs).  ACF 
Regions  I  through  X,  and  the  American 
Inuan  Program  and  Migrant  Program 
Branches  will  each  have  one  DSQIC 
The  States  included  in  each  of  these  12 
service  areas  are  listed  in  Appendix  A. 
OATIS:  The  closing  date  for  the 
submission  of  applications  under  this 
announcement  is  June  9.  1997. 
ton  FURTHEH  MFOMUTION  CONTACT:  For 
questions  related  to  the  Program 
Announcement,  please  contact  the 
ACYF  Operations  Canter,  Technical 
Assistance  Team  at  1-800-351-2293. 
Staff  at  this  center  will  answer  questions 
laguding  the  application  requirements 
or  refer  you  to  the  appropriate  contact 
pefson  in  ACYF  for  programmatic 
questions.  You  may  also  locate 
frequently  asked  questions  about  this 
program  announcement  on  the  ACYF 
Website  at  bttpiWwww.acf.dhhs.gov. 


Head  Start  is  a  national  program  that 
provides  comprehensive  developmental 
services  for  preschool  children,  ages 
three  to  five  from  low-income  families 
and.  under  the  Early  Head  Start 
program,  for  infants,  toddlers  and 
pregnant  women.  An  essential  feature  of 
every  Haad  Start  program  is  the 
involvement  of  parents,  both  in  the 
development  of  their  children  and  in 
the  direction  of  the  program  at  the  local 


Now  administered  by  the 
Administration  for  Children  and 


Families,  the  Head  Start  program  began 
in  1965  in  the  OfBce  of  Economic 
Opportunity  as  an  iimovative  way  to 
serve  children  and  their  low-income 
families.  For  FY  1997.  $3,981,000,000  is 
available  for  Head  Start  and 
approximately  800,000  children  are 
expected  to  be  enrolled.  Approximately 
1,480  community-based,  public  and 
private  non-profit  organizations  receive 
Head  Start  grants  and  develop  unique 
and  innovative  programs  within  a 
firamework  of  national  standards  to  meet 
their  specific  local  needs.  Head  Start 
links  families  with  other  community 
institutions  and  local  education 
agencies  through  both  center  and  home- 
based  programs. 

In  FY  1994  the  Advisory  Committee 
on  Head  Start  Quality  and  Expansion 
issued  its  recommendations  for 
improvement  and  expansion.  It 
recommended  that  Head  Start  (1)  strive 
to  achieve  quality  and  excellence  in 
every  local  Head  Start  program,  (2) 
respond  flexibly  to  the  needs  of  the 
children  served  and  their  families  and 
(3)  forge  new  partnerships  at  the 
community.  State  and  Federal  levels. 
The  Committee  found  that  most  Head 
Start  grantees  provide  high  quality 
services;  however,  the  qiiality  of 
programs  is  uneven  across  the  country. 

In  renewing  the  Head  Start  vision  in 
a  way  that  responds  more  effectively  to 
a  changing  world,  Head  Start  is 
continuing  to  provide  high  quality 
comprehensive  services  and  to  strive  for 
excellence.  As  Head  Start  is  expanding 
and  renewing  itself,  there  is  a 
concomitant  need  for  assistance  from 
institutions  and  organizations  that  can 
provide  effective  and  responsive 
training  and  technical  assistance  that 
support  the  work  of  the  grantee  and 
delegate  agencies  that  directly  provide 
the  services  to  children  and  their 
families. 

Program  Porpoae 

The  Head  Start  Disabilities  Services 
Quality  Improvement  Centers  (DSQICs) 
created  through  this  annoimcement  will 
form  a  regionally-based  system, 
composed  of  institutions  and 
organizations  whose  common  purpose 
will  be  to  work  with  local  Head  Start 
programs  through  training  and  technical 
assistance.  This  nationwide  T/TA  effort 
is  designed  to  support  the  continuous 
improvement  of  all  grantees  and 
delegate  agencies  as  they  work  to 
provide  high  quality  and  effective 
services  to  children  and  families  and 
address  the  emerging  priorities  of  child 
care  partnerships.  Head  Start  expansion 
and  welfare  reform.  The  T/TA  system 
reflects  a  national  commitment  to 


quality  improvement,  local  capacity- 
building  and  ongoing  evaluation. 

The  major  purpose  of  the  DSQICs  is 
to  provide  Head  Start  and  Early  Head 
Start  grantees  with  technical  assistance 
and  training  to  enable  them  to  include 
children  with  disabilities  into  these 
programs  so  that  the  special  needs 
resulting  from  their  disabilities  and  the 
special  needs  of  their  parents  are  met. 

Head  Start  programs  are  required  to 
make  at  least  ten  percent  of  their 
enrollment  or  portimities  available  to 
children  with  disabilities.  In  the  1995- 
96  program  year  children  with 
disabilities  comprised  approximately 
13%  of  the  children  enrolled  in  Head 
Start.  Head  Start  programs  provide 
services  to  children  with  disabilities 
and  their  families  in  a  manner  which 
includes  them  in  all  aspects  of  the 
program  and  supports  collaborative 
arrangements  with  other  community 
programs,  particularly  local  education 
agencies  (LEAs),  to  deliver  needed 
special  services.  Head  Start  programs 
must  comply  with  the  Performance 
Standards  in  designing  and  delivering 
services  for  children  with  disabilities. 

Quality  Improvement  Centers 

In  previous  yeara,  ACF  operated  its 
national  Head  Start  T/TA  system 
through  contracts,  acquiring  the  services 
of  qualified  providers  to  meet  the 
training  and  technical  assistance  needs 
of  local  Head  Start  programs.  In  this 
announcement,  ACF  responds  to  the 
recommendations  of  the  Secretary's 
Advisory  Committee  on  Head  Start 
Quality  and  Expansion  and  to 
consultations  with  more  than  1.000 
people  in  the  field  of  Head  Start  and 
early  childhood  development  to 
redesign  its  T/TA  system.  This 
cooperative  agreement  Qutility 
Improvement  Center  will  provide 
assistance  to  institutions  and 
organizations  with  expertise  in  the  field 
of  early  child  development  and 
education  to:  respond  to  the  needs  of 
grantees  and  delegate  agencies  and  of 
communities  for  flexible  technical 
assistance;  expand  the  influence  of 
Head  Start  as  a  national  laboratory  to 
other  community-  and  academically- 
based  early  childhood  development  and 
education  programs;  and  to  woric  with 
grantees  and  delegate  agencies  and  with 
communities  in  achieving  continuous 
quality  improvement  of  their  services 
for  children  and  low-income  families. 
Rather  than  a  system  of  T/TA  that  relies 
principally  on  Federal  direction  and 
decision-making,  this  new  approach 
seeks  to  assist  experts  in  the 
communities  where  Head  Start 
programs  provide  services  in  becoming 
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collaborators  in  a  renewed  quality 
improvement  effort. 

This  revised  Head  Start  T/TA  system 
will  promote  excellence  by  supporting  a 
continuous  learning  environment  for 
Head  Start  staff.  It  will  foster 
partnerships  among  Head  Start 
programs,  communities,  academic 
institutions  (two  or  four  year  colleges 
and  universities)  and  governments  to 
engage  them  in  helping  children, 
parents,  and  staff  develop  their  full 
potential. 

DSQICs  Roles  and  Responsibilities 

The  DSQICs  are  to  work  with  Head 
Start  grantees  to  enable  Head  Start 
programs  to  develop  the  following 
capacities: 

•  Provide  effective  early  childhood 
education  programs  that  model  an 
inclusive  and  collaborative  approach  to 
disabilities  services; 

•  Enhance  the  quality  of  life  and 
maximize  the  potential  of  Head  Start- 
eligible  children  and  their  families; 

•  Identify  and  effectively  access  a 
wide  variety  of  resources  available  to 
support  quality  disabilities  services, 
both  within  and  outside  Head  Start; 

•  Integrate  all  of  the  component 
resources  available  to  a  Head  Start 
program  so  as  to  enhance  and  reinforce 
a  comprehensive  ap{»t>ach  to  families 
and  children; 

•  EstabUsh  and  maintain  linkages 
with  the  child  care  commimity  to  assure 
effective  partnerships  among  providers 
of  services  to  children  with  disabilities 
and  their  families;  and 

•  Maintain  the  unique  qualities  of 
Head  Start  and  help  sustain  these 
qualities  through  periods  of  growth  and 
diange. 

Among  the  services  the  DSQICs  will 
provide  are  the  following: 

•  Provide  joint  training  opportuinities 
with  academic  institutions  for  clusters 
of  grantees  that  have  the  same  needs 
based  on  an  in-depth  needs  assessment. 

•  Interact  with  Head  Start  State 
Associations  and  American  Indian  and 
Migrant  Head  Start  Associations,  State 
agencies  and  community  organizations 
to  coordinate  services  and  to  track 
relevant  State  legislation  and 
regulations  affecting  disabilities 
services. 

•  Enhance  Head  Start  program 
capacity  to  ensiue  continuous 
improvement  in  disabilities  services. 

•  Establish  and  maintain  a  cadre  of 
qualified,  locally-based  consultants  to 
provide  T/TA  on  disabilities  services. 

•  Promote  quality  improvements  in 
disabilities  services  for  all  grantees. 

•  Customize  services  based  upon 
research  and  supported  by  state-of-the- 
art  technology. 


•  Facilitate  the  development  and 
implementation  of  State-level 
interagency  agreements  between  Head 
Start/Early  Head  Start  programs  and  the 
local  educational  agencies  and  Part  H 
providers  responsible  for  assuring  the 
implementation  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA). 

•  Facilitate  information  sharing  and 
collaboration  with  stakeholders  in  Head 
Start  and  in  the  early  child  care 
communities  as  well  as  academic 
communities  as  it  relates  to  disabilities 
services. 

DSQICs  Structure  and  Design 

The  DSQICs  will  each  establish 
structures  for  the  delivery  of  services 
that  meet  the  needs  of  their  service  area 
based  on  the  training  needs 
identification  process.  We  expect  these 
structures  will  vary  from  DSQIC  to 
DSQIC.  These  structures  might  iftvolve 
creating  one  or  more  satellite  offices  to 
serve  the  Head  Start  grantees  in  a  State, 
in  several  States  or  a  cluster  of  grantees 
in  parts  of  one  or  more  States.  Such 
State  or  cluster  sites  may  be  used  to 
establish  a  presence  closer  to  grantee 
communities,  to  provide  training, 
technical  assistance  or  networking  with 
grantees  with  similar  needs.  Large  States 
may  have  more  than  one  cluster  office 
and  smaller  States  may  share  a  cluster 
ofBce.  The  DSQIC  is  encouraged  to 
consider  establishing  satellite  offices 
with  other  Head  Start  T/TA  providers. 
The  American  Indian  Programs  Branch's 
DSQIC  may  have  up  to  three  cluster 
offices  and  the  Migrant  Programs 
Branch's  DSQIC  may  have  up  to  two 
cluster  offices.  In  other  instances,  a 
DSQIC  might  assign  staff  within  its 
central  office  to  serve  as  a  liaison  to 
grantees  in  a  State  or  part  of  a  State. 
Applicants  are  encouraged  to  propose 
efficient  and  effective  approadies  to 
achieving  this  kind  of  geographic 
proximity. 

It  is  assumed  that  Head  Start  grantees 
and  delegate  agencies  will  have  varying 
levels  of  T/TA  needs  and  wiU,  therefore, 
seek  varying  levels  of  assistance  bom 
this  project. 

DSQICs  will  be  responsible  for 
fulfilling  the  program  goals  and 
objectives  outlined  in  their  applications, 
including  responsibilities  for  directing, 
managing  and  implementing  programs 
of  training  and  technical  assistance  for 
the  Regions  that  they  serve.  These 
programs  should  be  tailored  to  meet  the 
disabiUty  services  T/TA  needs  of  the 
various  Head  Start  grantees. 

Additional  information  about  the 
range  of  program  areas  and  needs  of 
Head  Start  grantees  and  guidance  to 
approaches  to  training  and  technical 
assistance  is  prpvided  in  Appendix  B. 


Federal  Involvement  Roles  and 
Responsibilities 

Federal  involvement  in  the  DSQICs 
will  include  substantial  roles  for  the 
Head  Start  Bureau,  which  includes  the 
American  Indian  Programs  Branch  and 
the  Migrant  Programs  Branch,  and  the 
ACF  Regional  Offices.  Substantial  Head 
Start  Bureau  and  ACF  Regional  Office 
involvement  with  the  DSQIC  will  occur 
when: 

•  Changes  in  initiatives  or  national 
Head  Start  policy  need  to  be 
communicated  to  the  DSQIC  because  of 
their  effect  on  the  Head  Start  programs 
with  which  the  DSQICs  are  working; 

•  Federal  approval  is  needed  for  the 
DSQIC  to  select  or  award  a  subgrant  or 
contract; 

•  Federal  consultation  and  approval 
is  needed  in  the  selection  of  a  project 
director, 

•  Federal  collaboration  or  joint 
planning  and  participation  in 
conferences  or  meetings  with  Head  Start 
programs  and  child  development 
professionals  will  achieve  efficiencies 
and  more  effective  agendas;  and 

•  Participation  on  the  Regional  T/TA 
Coordinating  Council  with  other  T/TA 
providers,  as  described  in  Appendix  B. 
will  assist  the  DSQIC  provider  in  setting 
overall  policies  and  in  conducting  an 
ongoing  evaluation  oi  the  T/TA 
provided. 

The  roles  of  the  Head  Start  Bureau 
and  ACF  Regional  Offices  are  as  follows: 
The  Head  Start  Bureau  will: 

•  Provide  leadership  and  support  for 
the  national  Head  Start  T/TA  system, 
which  includes  the  use  of  national 
contractors  and  DSQICs  to  support 
meetings,  program  monitoring,  materials 
development  and  other  specific  needs; 

•  Set  Head  Start  program  priorities 
and  formulate  new  initiatives  that  may 
affect  the  plans  and  priorities  of  the 
DSQICs,  and  consult  regularly  with  the 
DSQICs  to  ensure  that  they  are  fuUy 
informed  of  these  national  priorities  and 
initiatives; 

•  Set  standards  for  the  DSQIC  centers 
in  the  provision  of  quality  Head  Start  T/ 
TA  services  for  children  and  families 
based  on  Human  Resource  Development 
principles  of  adult  learning,  on-going 
needs  identification,  interactive  skill 
development  and  evaluation; 

•  Foster  collaboration  within  and 
outside  of  Head  Start,  develop 
partnerships  among  Federal  programs, 
and  promote  partnerships  with  the 
business  community; 

•  Conduct  semiaimual  T/TA 
meetings,  to  which  the  DSQIC  centers 
will  be  invited;  and 

•  Monitor  the  DSQICs  to  ensure 
accountabiUty  and  fiscal  responsibility 
throughout  the  T/TA  system. 
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The  ACF  Regional  Offices  and  the 
Head  Start  Bureau's  American  Indian 
Programs  Branch  and  Migrant  Programs 
Branch  will  each: 

•  Appoint  a  T/TA  coordinator  to 
coordinate  Regional  T/TA  services  and 
to  serve  as  a  liaison  with  the  DSQIC 
center. 

•  Participate  in  the  Regional 
Coordinating  Council,  as  described  in 
Appendix  B; 

•  Review  a  summary  of  the  needs 
assessments  and  the  T/TA  plans  related 
to  disabilities  services  for  grantees  in 
the  Region  in  order  to  effectively 
coordinate  T/TA  activities; 

•  Conduct  bimonthly  (every  other 
month)  conference  calls  or  Regional  T/ 
TA  coordinating  meetings; 

•  Attend  national  T/TA  meetings; 

•  Seek  out  collaborations  within  and 
outside  the  Head  Start  program  by 
participating  on  the  Regional 
Coordinating  Council;  exhibiting 
leadership  in  coordinating  child  care/ 
Head  Start  partnerships  and  working 
with  the  Head  Start  State  Collaboration 
grantees. 

•  Exhibit  leadership  in  coordinating 
interagency  agreements  with  State 
Departments  of  Education,  State  Part  H 
Lead  Agencies,  and  other  relevant 
agencies. 

•  Annually  review  all  services 
performed  by  the  Regional  DSQIC  prior 
to  submission  of  the  continuation 
application  in  order  to  provide  relevant 
consultation  to  the  DSQIC  and  Regional 
coordination; 

•  Conduct  reviews  and  manage  the 
follow-up  process  for  deficient  grantees, 
i.e.,  carry  out  joint  planning  with  the 
DSQIC  designed  to  address  identified 
deficiencies  and  to  identify  the  T/TA 
needed  by  deficient  grantees  in  order  to 
implement  their  Quality  Improvement 
Plans  (QIPs):  and 

•  Encourage  well- performing  grantees 
Id  develop  their  own  T/TA  plans  and  to 
implement  their  own  T/TA. 

Program  Duration 

This  announcement  is  soliciting 
applications  for  project  periods  up  to 
five  years.  Awards,  on  a  competitive 
basis,  will  be  for  a  one-year  budget 
period.  Applications  for  continuation 
cooperative  agreements  funded  under 
these  awards  beyond  the  one-year 
budget  period,  but  within  the  6ve-year 
project  period,  will  be  entertained  in 
subsequent  years  on  a  noncompetitive 
basis,  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
cooperative  agreement  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
govenunent 


Eligible  Applicants 

Public,  private  nonprofit,  and  private 
for-profit  organizations  are  eligible  to 
apply  for  these  cooperative  agreements. 
It  should  be  noted  that  for-profit 
organizations  must  waive  their  fee/ 
profit. 

Only  incorporated  agencies  and 
organizations,  not  individuals,  are 
eligible  to  apply.  On  all  applications 
developed  jointly  by  more  than  one 
agency  or  organization,  the  application 
must  identify  only  one  organization  as 
the  lead  organization  and  the  official 
applicant.  The  other  organizations  may 
be  included  as  participants,  subgrantees 
or  subcontractors. 

An  applicant  may  apply  for  more  than 
one  service  area,  but  must  submit  a 
sepfirate  application  for  each  service 
area  for  which  it  is  applying. 

Beforrf  the  applications  are  reviewed, 
each  application  will  be  screened  to 
determine  that  the  applicant 
organization  is  an  eligible  applicant  as 
specified.  Ineligible  applicants  will  be 
notified  at  that  time. 

Proiect  Development 

Applicants  are  urged  to  discuss  their 
interests  and  ideas  for  developing 
DSQICs  early  in  the  planning  stage  with 
local  Head  Start  grantees  and 
appropriate  State,  Regional,  and  local 
agencies.  Community  support  should  be 
encouraged  by  providing  opportiinities 
for  public  and  private  participation  in 
the  planning  and  development  phases. 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
"Intergovernmental  Review  of  Health 
and  Human  Services  Program  and 
Activities." 

Under  the  Executive  Order,  States 
may  design  their  own  processes  for 
reviewing  and  commenting  on  proposed 
Federal  assistance  under  covered 
programs.  All  jurisdictions  which 
participate  in  the  Executive  Order 
process  have  established  Single  Points 
of  Contact  (SPOCs).  A  list  of  the  Single 
Points  of  Contact  for  each  State  and 
Territory  is  included  in  this  program 
announcement  as  Appendix  C. 
Applicants  from  participating 
jurisdictions  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  to  the 
prospective  applications  and  to  receive 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  ACF 
program  office  can  obtain  and  review 
SPOC  conmients  as  part  of  the  award 
process.  The  applicant  must  submit  all 
required  materials,  if  any,  to  the  SPOC 
and  indicate  the  date  of  this  submittal 


(or  the  date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a.  Under  45  CFR  100.8(a)(2),  a 
SPOC  has  60  days  bom  the  application 
deadline  to  comment  on  proposed  new 
and  competing  continuation  awards. 
SPOCs  are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations.  Additionally, 
SPOCs  are  requested  to  clearly 
differentiate  between  mere  advisory 
comments  and  those  official  State 
process  recommendations  which  may 
trigger  the  "accommodate  or  explain" 
rule.  When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Himian  Services,  Administration  for 
Childreii,  Youth  and  Families,  Head 
Start  Bureau,  P.O.  Box  1182,  330  C 
Street.  S.W.,  Washington,  D.C.  20201. 

Completing  the  Application 

In  preparing  the  application,  use 
standard  English  language  and  avoid 
jargon.  For  the  program  narrative,  type 
using  black  print  no  smaller  than  12 
pitch  or  12  point  size.  An  application 
may  not  exceed  250  double-spaced 
pages  inclusive  of  resumes,  charts  and 
-appendices.  If  applications  exceed  250 
double-spaced  pages,  the  other  pages 
will  be  removed  &om  the  application 
and  not  considered  by  the  reviewers. 

Each  copy  should  be  secured  with  a 
binder  clip  in  the  upper  left-hand 
comer.  The  application  must  be 
paginated  beginning  with  the  Form  424 
and  also  contain  a  table  of  contents 
listing  each  section  of  the  application 
with  the  respective  pages.  To  facilitate 
handling,  do  not  use  covers,  ring 
binders  or  tabs.  Applicants  are 
requested  not  to  send  pamphlets, 
brochures,  or  other  printed  materials  as 
these  pose  xeroxing  difficulties  nor 
should  any  video  material  be  submitted. 
These  materials,  if  submitted,  will  not 
be  included  in  the  review  process  if 
they  exceed  the  page  limitation.  Each 
page  of  the  application  will  be  counted 
to  determine  total  length.  Applicants  are 
advised  that  the  copies  of  application 
submitted,  not  the  original,  will  be 
reproduced  by  the  Federal  govenunent 
for  review. 

Instructions  for  completing  the  forms 
are  foimd  either  on  the  reverse  sides  of 
the  forms  or  on  supplemental  pages. 
Additional  guidance  may  be  provided  in 
the  program  aiuiouncement.  If  more 
space  is  needed  than  is  provided,  use  a 
blank  sheet  of  paper  to  complete  the 
item,  using  the  identical  format.  Clearly 
identify  the  continuation  page  as  such, 
and  the  information  items  contained 
thereon,  and  attach  the  page  after  the 
appropriate  page  of  the  application. 
Computer-generated  facsimiles  may  be 
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substituted  for  any  of  the  forms 
provided  in  this  ptacket.  Such  substitute 
forms  should  be  printed  in  black  ink 
and  must  maintain  the  exact  wording 
and  format  of  the  government-printed 
forms,  including  all  captions  and 
spacing.  Any  deviations  may  be  grounds 
for  ACF  to  reject  the  entire  application. 

Additioiial  note:  For  SF-424  item  "Federal 
Identifier,"  if  the  applicant  organization 
currently  has  a  payment  account  with  the 
Department  of  Health  and  Human  Sendees, 
cite  the  Payee  EIN  or  PIN  in  the  "Federal 
Identifier"  blocL 

Assembling 

To  facilitate  the  review  and 
processing  of  the  application  by  the 
awarding  office,  all  pages  should  be 
nimibered  and  preceded  by  a  table  of 
contents.  Assemble  the  application  with 
the  cover  letter  (if  provided)  on  top 
followed  by  a  table  of  contents,  the  SF- 
424  series  forms,  the  program  narrative, 
and  any  remaining  documents. 
Completed  applications  should  be 
signed  and  dated  in  ink  by  the 
authorized  official  of  the  applicant 
organization.  An  original  and  two 
copies  of  the  application  should  be 
provided.  Applicants  may  omit  from  the 
application  copies  specific  salary  rates 
or  amounts  for  individuals  identified  in 
the  application  budget.  This  information 
will  be  made  available  to  the  non- 
Federal  reviewers.  Rather,  only 
summary  information  is  required. 

Applicants  are  encouraged  to  use  the 
least  costly,  but  most  efficient  method 
for  binding  and  securing  their 
application  documents. 

Application  Submissiim 

Mail  or  hand  deliver  completed 
applications  in  accordance  with  the 
instructions  in  this  aiuiouncement.  Be 
aware  that  the  deadline  specified  in  this 
announcement  is  either  a  receipt  date  or 
a  postmark  date  deadline.  Also  note  that 
there  are  different  instructions  and 
addresses  for  mail  delivery  and  hand 
delivery  of  applications.  ACF  cannot 
accommodate  transmissions  of 
applications  by  fax  or  through  other 
electronic  media.  Therefore, 
applications  transmitted  to  ACF 
electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

An  applicant  should  submit  an 
original  and  two  copies  of  its 
application  by  mail  to:  ACYF 
(Dperations  Center,  3030  Clarendon 
Blvd.,  Suite  240,  Arlington,  Virginia 
22201,  (703)  351-7676,  (703)  52S-0716 
(FAX). 

An  applicant  may  apply  for  more  than 
one  Regional  service  area,  but  must 


submit  a  septarate  application  for  each 
service  area  for  which  it  is  applying. 

Applications  hand-carriea  by 
applicants,  applicant  couriers,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  annoimced 
deadline  date  if  delivered  between  the 
normal  working  hours  of  8  a.m.  and  4:30 
p.m.,  to  Room  2100,  Switzer  Building, 
330  C  St.,  S.W.,  Washington,  D.C. 
20201,  Monday  through  Friday, 
(excluding  Federal  holidays). 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 

Deadlines:  Applications  will  be 
considered  as  meeting  the  above 
deadline  if  they  are  either: 

1.  received  on  or  before  the  deadline 
date  at  the  receipt  point  specified  in  this 
program  announcement,  or 

2.  sent  on  or  before  the  deadline  date 
and  received  by  ACF  in  time  for  the 
independent  review. 

Applicants  are  responsible  for  mailing 
applications  well  in  advance,  when 
using  all  mail  services,  to  ensure  that 
applications  are  received  on  or  before 
the  deadline  date. 

Applicants  are  cautioned  to  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  Metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Late  Applicatioiis 

Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
applications.  ACF  will  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  ciurent  competition. 

ACF  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  Qoods,  hurricanes,  etc.,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicants. 

Intent  to  Apply 

If  you  are  going  to  submit  an 
application,  you  are  asked  to  send  a 
postcard  or  call  in  the  following 
information:  the  name,  address,  and 
telephone  number  of  the  contact  person; 
the  name  of  the  organization;  and  the 
Regional  service  area  in  which  you  may 
submit  an  application  within  tvvo  weeks 
of  receipt  of  this  announcement  to: 
Administration  on  Children,  Youth  and 
Families,  Operations  Center,  3030 
Clarendon  Boulevard,  Room  240, 
Arlington,  Va.  22201.  The  telephone 
number  is  1-800-351-2293.  This 
information  will  be  used  to  determine 
the  number  of  expert  reviewers  needed 


and  to  update  the  mailing  list  of  persons 
to  whom  the  program  aimouncement  is 
sent. 

Acknowledgemrat  of  Receipt 

Each  applicant  will  be  sent  a  written 
acknowledgement  of  receipt  by  ACF  as 
soon  as  possible  after  receipt  of  an 
application.  Applicants  are  welcome  to 
provide  mailing  labels  with  their 
applications  to  help  expedite  this 
process.  If  provided,  the  mailing  label(s) 
should  reflect  the  mailing  address  of  the 
authorizing  official  who  is  applying  on 
behalf  of  the  organization.  If 
acknowledgement  of  receipt  of  your 
application  is  not  received  within  eight 
weeks  after  the  deadline  date,  please 
notify  the  ACYF  Operations  Center  by 
telephone  at  1-800-351-2293. 

Nonconforming  Applications 

Applications  which  are  determined  to 
be  nonconforming  shall  not  be  accepted 
for  processing  and  shall  be  returned  to 
the  applicant.  A  grant  application  may 
be  classified  as  nonconforming  if  it  does 
not  meet  the  requirements  of  tihis 
program  announcement 

Application  Review 

Applications  will  be  evaluated  and 
rated  according  to  criteria  and  priorities 
which  are  described  in  thig 
announcement  (see  below). 

ACF  anticipates  awarding  cooperative 
agreements  for  the  T/TA  grants 
described  in  this  annoimcement.  A 
cooperative  agreement  is  a  financial 
assistance  award  that  allows  substantial 
Federal  involvement  in  the  activities 
imdertaken  with  Federal  financial 
support.  Supporting  the  DSQICs 
through  cooperative  agreements  will 
ensure  cooperation  and  coordination  in 
the  provision  of  T/TA  to  Head  Start 
programs  and  related  community  child 
development  efforts  between  the 
Federal  government  and  the 
organizations  and  Institutions  that 
operate  DSQICs. 

Timely  applications  from  eligible 
applicants  will  be  reviewed  and  scored 
competitively.  Experts  in  the  field, 
generally  persons  from  outside  the 
Federal  government,  will  use  the 
evaluation  criteria  listed  below  to 
review  and  score  the  applications.  The 
results  of  this  review  are  the  primary 
factor  that  will  be  used  in  making 
funding  decisions.  ACYF  may  also 
solicit  written  comments  from  ACF 
Regional  Offices,  the  Head  Start  Bureau 
and  other  Federal  agencies  with 
knowledge  of  the  applicant's  capability 
and  expertise.  These  comments,  along 
with  those  of  the  expert  reviewers,  will 
be  considered  in  making  funding 
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decisions  and  will  be  a  part  of  the 
official  application  file. 

The  applicant  must  demonstrate 
capacities  to  work  with  community- 
based,  family-centered  programs,  low- 
income  families,  and  the  public  and 
private  organizations  that  relate  to  them. 
There  must  be  a  congruence  of  the 
applicant's  mission  or  purpose  with  the 
iMsic  mission  of  the  Head  Start  program 
to  provide  comprehensive  child 
development  services  for  the  children  of 
low-income  families. 

Evaluation  Criteria 

All  timely  applications  from  eligible 
applicants  will  be  evaluated  on  the 
extent  to  which  they  meet  the  following 
criteria: 

a.  Objectives  and  Need  for  Assistance 
(10  points) 

The  applicant  clearly  and  concisely 
identifies  and  documents  relevant 
economic,  social,  financial,  institutional 
and  other  problems  requiring  training 
and  technical  assistance;  and  states  the 
principal  and  subordinate  objectives  of 
the  proposed  DSQIC.  Supporting 
docimientation  or  other  testimony  from 
concerned  interests  other  than  the 
applicant  on  the  need  for  assistance  may 
be  used. 

b.  Results  or  Benefits  Expected    (10 
points) 

The  applicant  clearly  and  concisely 
identifies  the  specific  and  measurable 
results  and  benefits  to  be  achieved  by 
the  proposed  DSQIC,  which  are 
consistent  with  the  objectives  of  the 
proposal,  and  indicates  anticipated 
contributions  to  the  quality  of  Head 
Start  services,  policy,  and  practice. 

c.  Approach    (40  points) 

The  applicant  describes  how  the 
project  will  be  conducted.  The  applicant 
describes:  how  grantees  will  be 
supported  in  moving  toward  higher 
levels  of  quality  and  excellence;  the 
levels  of  T/TA  service  that  will  be 
provided  to  difiierent  categories  of 
grantees  and  how  grantees  will  be 
selected  for  each  level  of  service;  the 
uses  that  will  be  made  of 
communication  technology  and  learning 
modules;  how  priorities  will  be  set 
among  competing  demands;  and  how 
work  assignments  will  be  managed.  The 
applicant  proposes  a  realistic  and 
comprehensive  plan  of  action  for 
achieving  the  objectives  of  the  proposed 
DSQIC;  details  how  the  proposed  T/TA 
would  be  accomplished  and  lists 
organizations,  consultants,  and  other 
key  individuals  who  will  work  on  the 
project;  and  describes  its  approach  to 
ensuring  continuous  improvement  in  its 


efforts  to  meet  the  identified  needs  and 
to  achieve  the  identified  results  and 
benefits. 

d.  Staff  Background  and  Organization's 
Experience    (20  Points) 

The  applicant  identifies  qualified  staff 
with  the  necessary  educational  and 
experiential  backgrounds  and 
documents  the  background  of  the 
proposed  project  director  and  other 
proposed  project  staff  (providing  name, 
address  training,  most  relevant 
educational  background  and  other 
qualifying  experiences  along  with 
resumes  and  short  descriptions  of  their 
proposed  responsibilities  or 
contributions  to  the  applicant's  work 
plan);  the  experience  of  the  applicant  in 
administering  a  project  Uke  the  one 
proposed;  and  the  applicant's  ability  to 
effectively  and  efficiently  administer 
this  project. 

e.  Budget  Appropriateness  and 
Reasonableness    (20  Points) 

The  applicant  clearly  describes  and 
justifies  as  reasonable  and  realistic  the 
project's  costs  in  view  of  the  activities 
to  be  carried  out  and  the  anticipated 
outcomes. 

Funding  Decisions 

After  a  decision  has  been  reached  to 
disapprove  or  not  fund  a  grant 
submission  during  a  given  review  cycle, 
a  written  notice  shall  be  sent  to  the 
unsuccessful  applicant  by  the 
responsible  program  official  within  30 
days  after  that  decision. 

"The  anticipated  annual  funding  for 
the  DSQICs  will  range  from  a  minimnin 
of  approximately  $475,000  to  a 
maximum  of  approximately  $1,025,000, 
depending  upon  the  service  area.  These 
amoimts  are  generally  proportionate  to 
a  combination  of  the  niunber  of  Head 
Start  children  and  the  number  of  Head 
Start  grantees  in  each  service  area,  as 
compared  to  other  service  areas.  Below 
is  a  Ust  of  the  projected  annual  funding 
level  for  the  initial  funding  year  for  each 
service  area.  It  is  anticipated  that 
funding  for  each  of  the  four  possible 
subsequent  yeara  of  funding  will,  at  a 
minimum,  equal  the  funds  available  for 
the  first  year. 


Sen«»  areas 

Number  of 
grantees  in 
service  area 

Estimated 
funding 

Region  IX  

Region  X  

79 
64 

130 
25 

725,000 
475.000 

American  Indian 

Program 

Migrant  Program 

650,000 
650.000 

Service  areas 

Number  of 
grantees  in 
service  area 

Estimated 
funding 

Region  1 

Region  II 

Region  III 

Region  IV 

Region  V  

Region  VI  „.. 

Region  VII  

Region  VIII  

80 
106 
146 
233 
213 
180 
73 
75 

$540,000 
820.000 
710.000 
1,025,000 
1,025,000 
860,000 
560.000 
575,000 

Program  income  must  be  reported  to 
ACF,  and  its  use,  accounted  for  on  the 
SF  269.  must  enhance  the  ACF 
cooperative  agreement  projects  and 
benefit  the  Head  Start  grantees.  The 
income  must  be  added  to  funds 
committed  to  the  cooperative  agreement 
and  must  be  used  to  further  eligible 
program  objectives.  There  is  no 
requirement  to  request  prior  approval  to 
defer  the  use  of  program  income  for  a 
later  period  of  time. 

It  is  anticipated  that  twelve  Regional 
DSQICs  will  be  funded  under  this 
announcement.  ACYF  intends  to  award 
the  new  cooperative  agreements  under 
this  aimouncement  during  the  fourth 
quarter  of  FY  1997. 

Program  Narrative 

The  program  narrative  provides  a 
major  means  by  which  the  application 
is  evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  It  should  be  concise  and 
complete  and  should  address  the 
activity  for  which  Federal  funds  are 
being  requested.  Supporting  documents 
should  be  included  when  they  can 
present  information  clearly  and 
succinctly.  Applicants  are  encouraged 
to  provide  information  on  their 
organization  structure,  staff,  related 
experience,  and  other  information 
considered  to  be  relevant.  Awarding 
offices  use  this  and  other  information  to 
determine  whether  the  applicant  has  the 
capability  and  resources  necessary  to 
carry  out  the  proposed  project.  It  is 
important,  therefore,  that  this 
information  be  included  in  the 
application.  However,  in  the  narrative, 
the  applicant  must  distinguish  between 
resources  directly  related  to  the 
proposed  project  and  those  which  will 
not  be  used  in  the  support  of  the 
specific  project  for  which  funds  are 
being  requested. 

Cross-referencing  should  be  used 
rather  than  repetition.  ACF  is 
particularly  interested  in  specific  factual 
information  and  statements  of 
measurable  goals  in  quantitative  terms. 
Narratives  are  evaluated  on  the  basis  of 
substance,  not  length.  Extensive  exhibits 
are  not  required.  (Supporting 
information  concerning  activities  which 
will  not  be  directly  funded  by  the  grant 
or  information  which  does  not  directly 
pertain  to  an  integral  part  of  the  grant 
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funded  activity  should  be  placed  in  an 
appendix.)  Pages  should  be  numbered 
for  easy  reference. 

Prepare  the  program  narrative 
statement  using  the  following  format 
and  guidance: 

1.  Project  Summary/Abstract.  A 
summary  of  the  project  description 
(usually  a  page  or  less)  with  reference  to 
the  funding  request  should  be  placed 
directly  behind  the  table  of  contents  or 
SF-424. 

2.  Objectives  and  Need  for  Assistance. 
Applicants  must  clearly  identify  the 
physical,  economic,  social,  financial, 
institutional  or  other  T/TA  problems 
requiring  solutions.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated; 
supporting  documentation,  such  as 
lettera  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  refarenced  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  narrative,  the  applicant 
is  requested  to  provide  information  on 
the  total  range  of  projects  currently 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  pro^sm 
announcement. 

3.  Results  or  Benefits  Expected. 
Identify  the  results  and  benefits  to  be 
derived  from  the  T/TA  services  to  be 
provided. 

4.  Approach.  Outline  a  plan  of  action 
that  describes  the  scope  and  detail  of 
how  the  proposed  work  would  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factora  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reasons  for  taking  your 
approach  rather  than  othera.  Describe 
unusual  features  of  the  project  such  as 
use  of  technological  innovations, 
reductions  in  costs  or  time,  or 
extraordinary  social  and  community 
involvement. 

Successful  applicants  will  present 
approaches  for  providing  training  and 
technical  assistance  to  Head  Start 
programs  that  take  into  account  that 
some  grantees  and  delegate  agencies 
may  have  self-sufficient,  well-developed 
and  multifaceted  T/TA  efforts,  while 
other  grantees  and  delegate  agencies 
may  have  a  greater  need  for  T/TA  from 
Regionally-based  providere.  Additional 
guidance  on  project  design  is  provided 
in  Appendix  B. 

Describe  the  approaches  to  be  taken 
and  the  issues  taken  into  consideration 
for  establishing  close  working 


relationships  at  State  levels  or  with 
geographically  defined  clustera  of 
grantees. 

Describe  how  the  T/TA  services 
would  be  designed  for  or  could  be 
adapted  for  local  Head  Start  programs  in 
a  variety  of  settings  including  center- 
based,  home-based,  combination,  part- 
and  full-day  programs. 

Describe  a  strategy  for  working  in 
cooperation  with  the  ACF  Regional 
Office  responsible  for  the  service  area  in 
which  the  application  proposes  to 
provide  T/TA  or  with  the  American 
Indian  Program  Branch  and  Migrant 
Programs  Branch,  respectively. 

5.  Geographic  Location.  Give  the 
precise  location  of  the  project  and  the 
boundaries  of  the  area  to  be  served  by 
the  proposed  project.  Maps  or  other 
graphic  aides  may  be  attached. 

6.  Additional  biformation. 
Staffing  and  Position  Data — Provide 

biographical  sketches  for  key  personnel 
proposed  and  a  job  description  for  each 
vacant  key  position. 

Organization  Profiles — Describe  your 
institutional/organizational  capability 
and  backgroimd  in  disabilities  services, 
early  childhood  development/early 
childhood  education.  Head  Start 
programs,  supporting  interagency 
collaboration  in  disabilities  and  T/TA 
delivery. 

Include  information  on  applicant 
organizations  and  their  cooperating 
partners  such  as  organizational  charts, 
financial  statements,  audit  reports  or 
statements  from  a  CP A/Licensed  Public 
Accountant,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  nimibers 
for  chief  organizational  officer(s). 

Any  nonprofit  organization 
submitting  an  application  must  submit 
proof  of  its  nonprofit  status  in  its 
application  at  the  time  of  submission. 
The  nonprofit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

For-profit  organizations  submitting  an 
application  must  include  a  written 
statement  which  certifies  that  they 
operate  as  a  corporation  incorporated 
under  the  laws  of  the  State  of  (fill  in  the 
blank),  and  must  provide  proof  of  this 
status. 

Third-Party  Agreements — Provide 
written  agreements  between  grantees 
and  subgrantees  or  subcontractors  or 


other  cooperating  entities.  These 
agreements  may  detail  scope  of  woric. 
work  schedules,  remuneration,  and 
other  terms  and  conditions  that 
structure  or  define  the  relationship. 

Letters  of  Support — ^Provide 
statements  from  community,  public  and 
commercial  leaders  who  support  the 
project  proposed  for  funding. 

Reporting — Provide  quarterly  progress 
reports  for  seriously  deficient  grantees 
and,  coordinated  with  the  Federal 
Project  Officer  and  the  Regional 
Coordinator,  quarterly  statistics  on:  The 
number  of  on-site  T/TA  visits,  the 
number  of  conferences/ workshops,  the 
nimiber  of  local  T/TA  resources 
accessed,  the  number  of  child  care 
programs  receiving  T/TA  services. 
Provide  a  quarterly  financial  statement 
which  includes  information  on  the 
amoimt  of  funds  expended  during  the 
quarter,  the  ciunulative  amount 
expended,  and  the  amount  of  funds 
remaining  available. 

Note  Eligible  applicants  must  submit  a 
complete  application  including  the  requirad 
forms  included  at  the  end  of  this  progcun 
amunmcement 

In  order  to  be  considered  for  a 
cooperative  agreement  under  this 
aimouncement,  an  application  must  be 
submitted  on  the  forms  and  following 
the  directions  provided  in  this 
announcement,  all  of  which  are 
approved  by  the  Office  of  Management 
and  Budget  under  Control  Number 
0970-0139.  Required  forms  include  the 
Standard  Form  424  application  form 
and  Standard  Form  424B,  "Assurances: 
Non-Construction  Programs." 

Applicants  must  provide  a 
certification  concerning  lobbying  on  the 
form  provided  (OMB-0348-0046).  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification.  Applicants  must  sign  and 
return  the  certifications  with  their 
application. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug-Free  Work  Place  Act  of  1988. 
By  signing  and  submitting  the 
application,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  application. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  By  signing  and 
submitting  the  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
application. 

Applicants  must  also  understand  that 
they  v«ll  be  held  accountable  for  the 
smoking  prohibition  included  within 
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Public  Law  103-227.  The  Pro-Children's 
Act  of  1994.  A  copy  of  the  Federal 
Register  notice  which  implements  the 
smoking  prohibition  is  included  with 
the  forms. 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (Pub.  L.  104-13).  the 
Department  is  required  to  submit  to  the 
office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  and  record-keeping 
requirements  or  program 
announcements.  This  program 
announcement  meets  all  information 
collection  requirements  approved  for 
ACF  grant  applications  under  OMB 
Control  Number  0970-0139. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciirrently  valid  OMB 
control  niunber. 

Additional  Information  to  Assist 
Applicants  in  Preparing  Their 
Applications 

For  an  information  kit  which 
identifies  the  Head  Start  grantees  in 
each  Regional  service  area  and  which 
includes  a  copy  of  the  revised  Head 
Start  Performance  Standards,  a  copy  of 
the  Head  Start  regulations  and  other 
materials  that  may  be  useful  in 
preparing  of  a  response  to  this 
aimouncement,  please  contact:  ACYF 
Operations  Center,  3030  Clarendon 
Blvd.,  Suite  240,  Arlington.  VA  22201, 
703-351-7676,  703-528-0716  (FAX). 

Six  information  sharing  meetings  will 
be  conducted  in  person  or  via  video- 
conference  in  the  following  locations. 
Please  call  the  telephone  numbers 
provided  for  information  about  exact 
date,  time  and  place  of  the  meetings: 

Washington,  D.C.,  at  the  Switzer 
Building,  in  Room  2100.  330  C  St.,  S.W., 
the  contact  Rosalind  Dailey,  202-205- 
8347. 

New  York,  New  York,  at  Region  II 
Office,  call  212-264  2974. 

Atlanta,  GA.  at  Region  IV  Office,  call 
404-331-2398. 

Chicago,  Illinois,  at  Region  V  Office, 
call  312-353-8322. 

Dallas.  Texas,  at  Region  VI  Office,  call 
214-767-9648. 

San  Francisco.  California,  at  Region 
K  Office,  call  415-437-8481. 

The  questions  and  responses 
discussed  at  these  meetings  will  be 
typed  and  mailed  to  all  participating 
parties  as  well  as  organizations 
expressing  an  interest  in  receiving 
copies. 

Statutory  Authority 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  93.600,  Project  Head  Start. 


42  U.S.C.  §  9801,  et  seq..  The  Head  Start  Act. 
as  amended. 

Dated:  April  1, 1997. 
Jamea  A.  Harrell. 

Acting  Conunissioner,  Administration  on 
Children.  Youth  and  Families. 

Appendix  A — Regional  Service  Areas 
To  Be  Served  by  Disabilities  Services 
Head  Start  Quality  Improvement 
Centers 

Region  I    Connecticut.  Maine, 
Massachusetts,  New  Hampshire. 
Rhode  Island,  Vermont 

Region  II    New  Jersey,  New  York, 
Puerto  Rico,  Virgin  Islands 

Region  III     E)elaware,  Maryland, 
Pennsylvania,  Virginia,  Washington, 
D.C.,  West  Virginia 

Region  IV    Kentucky,  North  Carolina, 
South  Carolina,  Tennessee,  Alabama, 
Florida,  Georgia,  Mississippi 

Region  V    Michigan.  Minnesota, 
Wisconsin,  Illinois,  Indiana,  Ohio 

Region  VI    Arkansas,  Louisiana, 
Oklahoma,  New  Mexico,  Texas 

Region  VII    Iowa,  Kansas,  Missouri, 
Nebraska 

Region  Vm    Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming 

Region  DC    Arizona,  California,  Hawaii, 
Nevada,  American  Samoa, 
Commonwealth  of  the  Marianas, 
Guam,  Trust  Territories 

Region  X    Idaho,  Oregon.  Washington 

American  Indian  Programs  Branch 
American  Indian  Head  Start  grantees 
in  Alaska.  Arizona,  California, 
Colorado,  Florida.  Idaho,  Kansas, 
Michigan,  Minnesota.  Mississippi, 
Montana,  Nebraska,  Nevada,  New 
Mexico,  New  York.  North  Carolina, 
North  Dakota,  Oklahoma,  Oregon, 
South  Dakota,  Utah,  Washington, 
Wisconsin,  Wyoming 

Migrant  Programs  Branch     Migrant 
Head  Start  grantees  in  Alabama, 
Arizona,  Arkansas,  California, 
Colorado,  Delaware,  Florida,  Georgia, 
Idaho,  Illinois,  Indiana,  Maryland, 
Michigan,  Minnesota,  New  jersey. 
New  Mexico,  New  York,  North 
Carolina,  Ohio,  Oregon.  Pennsylvania. 
South  Carolina,  Tennessee,  Texas, 
Utah,  Virginia,  Washington. 
Wisconsin 

Appendix  B — Guidance  for  the  Project 
Design  of  a  Disabilities  Services  Head 
Start  Quality  Improvement  Center 

The  Regional  Disabilities  Services 
Head  Start  Quality  Improvement 
Centers  (DSQICs)  are  envisioned  to  be 
coordinator/ information  hubs  at  the 
Regional/ American  Indian  Programs 
Branch  (AIPB)/Migrant  Programs 
Branch  (MPB)  level,  disseminating  and 
collecting  information  from  the  ACF 
Regional  and  National  Offices,  the 


American  Indian  Programs  and  Migrant 
Programs  Branches,  and  Head  Start 
grantees,  as  well  as  the  broader  child 
care  community  to  support  the  ongoing 
quality  improvement  of  Head  Start 
(including  Early  Head  Start)  services  to 
children  with  disabilities  and  their 
families.  The  DSQICs  are  encouraged  to 
work  with  local  agencies  to  develop 
interagency  agreements  and 
partnerships  for  the  delivery  of  T/TA. 

As  partners  with  the  Head  Start 
Bureau  and  ACF  Regional  Offices,  the 
recipients  of  these  awards  are 
encouraged  to  propose  plans  that  define 
strategies  to  meet  the  needs  of  Head 
Start  grantees  and  delegate  agencies  as 
well  as  the  child  development  field  in 
the  areas  that  they  will  serve.  The 
strategies  should  provide  for  some  level 
of  support  for  all  grantees  and  delegate 
agencies.  The  provision  of  T/TA  should 
begin  with  a  strategic  planning  process 
that  will  include  a  needs  assessment 
and  plan  development  and  will 
continue  with  steps  for  the 
implementation  of  T/TA  services'and 
for  the  evaluation  of  those  services. 
Information  may  be  shared  among  all 
T/TA  providers  and  with  the  Head  Start 
Bureau  and  ACF  Regional  Offices. 

The  DSQICs  will  have  responsibility 
for  assuring  that  Head  Start  grantees  are 
informed  and  supported  in  efforts  to 
acquire  quality  T/TA  on  disabilities 
services  and  assuring  that  T/TA  can  be 
provided  statewide  and  to  clusters  of 
grantees,  as  well  as  to  individuals  at  the 
grantee  level.  The  DSQICs  may  consider 
the  development  of  State/cluster  sites. 
These  State/cluster  sites,  suggested  to 
ACF  in  consultations  carried  out  in  the 
preparation  of  this  program 
announcement,  are  envisioned  as 
extensions  of  the  DSQICs.  The  number 
of  skilled  stafi  located  at  the  State/ 
cluster  site  would  be  dependent  upon 
the  size  and  number  of  grantees  and 
delegate  agencies  and  within  the 
geographic  area  covered.  Current 
teaching  centers  or  State/ American 
Indian/Migrant  Head  Start  Association 
offices  might  be  considered  as  possible 
State/cluster  sites. 

As  partners  at  the  state  level  a 
significant  focus  for  the  DSQICs  will  be 
to  promote  collaboration  between  Head 
Start  grantees  and  other  programs  and 
agencies  in  the  development  of  plans  for 
collaborative  and  coordinated  services 
for  preschool  children  with  disabilities. 
Since  1977  ACYF  has  charged  the  Head 
Start  Disabilities  T/TA  Network  to  serve 
as  liaisons  between  Head  Start  and  State 
Education  Agencies  (SEAs)  for  the 
purpose  of  developing  agreements  that 
support  coordinated  efforts  to  serve 
young  children  with  disabilities.  These 
agreements  provide  leadership  and 
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guidance  for  the  development  of  local 
interagency  agreements  between  Head 
Start  programs  and  the  local  education 
agencies  in  their  community.  Written 
interagency  agreements  between  Head 
Start  representatives  and  SEAs  are  in 
place  in  most  States. 

Since  Head  Start  is  a  Federal  program  ' 
that  directiy  funds  local  grantees,  there 
is  a  special  need  for  support  of  the 
development  of  State-level  agreements 
which  specifically  outiine  the  approach 
for  Head  Start  and  local  education 
agency  (LEA)  coordination  to  jointiy 
meet  Uie  needs  of  young  children  with 
disabilities,  including  infants  and 
toddlers,  and  their  families.  The  SEAs 
are  required  by  Individual  with 
Disabilities  Education  Act  (IDEA)  to 
develop  and  implement  interagency 
agreements  with  agencies  serving  young 
children  with  disabilities.  For  most 
agreements,  the  State  Head  Start 
Association  and  the  ACF  Regional 
Office  are  the  Head  Start  representatives 
to  the  agreement. 

Head  Start  programs  need  ongoing 
assistance  in  the  development  and/or 
revision  of  agreements  between  the  SEA 
and  Head  Start  by  soliciting  information 
from  Head  Start  programs  on  needs  and 
opportiuiities  for  collaboration  in  their 
State:  incorporating  input  from  the 
Regional  Office  Coordinator  and  the 
State  Head  Start  Association;  and 
preparing/revising  an  agreement  to  be 
signed  by  the  ACF  Regional 
Administrator,  the  appropriate  SEA 
administrator.  State  Head  Start 
Association  representative,  and  other 
agencies  participating  in  the  agreement 

These  agreements  typically  describe, 
at  a  minimum,  how  Head  Start  and  the 
Local  Education  Agencies  should 
collaborate  to  serve  young  children  with 
disabilities,  including: 

•  sharing  information  on  Head  Start 
and  State  regulations  regarding  services 
to  young  children  with  disabilities; 

•  joint  Child  Find  and  Screening 
Activities; 

•  fecilitating  Head  Start's  Child  Coimt 
report  to  the  L£A; 

•  coordinated  screening,  assessment 
and  referral; 

•  jointiy  developing  and 
implementing  Individualized  Education 
Programs  (lEPs); 

•  promoting  smooth  transitions  from 
Part  H  early  intervention  programs  into 
Head  Start,  and  from  Head  Start  into 
elementary  school  programs; 

•  promoting  resource  sharing; 

•  promoting  joint  training  of  Head 
Start  and  LEA  staff  and  parents  on 
issues  regarding  disabilities  services; 
and 

•  addressing  the  disabilities  services 
needs  of  children  served  in  that  State  by 


Head  Start  Migrant  and  Indian 
programs; 

•  disseminating  information  about 
the  agreement  and  describe  how  local 
agencies  may  acquire  assistance  in 
implementing  these  collaborative 
practices  in  their  communities. 

Additional  efforts  to  support 
collaborative  approaches  to  services 
could  include: 

•  facilitating  agreements  between  the 
Part  H  Lead  Agency  of  each  State  and 
the  Head  Start  programs  serving  infants 
and  toddlers. 

•  collaboration  between  the  DSQIC 
for  Regions  I-X  and  the  DSQICs  for  the 
American  Indian  Programs  and  the 
Migrant  Programs  to  ensure  that  needs 
and  opportunities  for  collaboration  with 
the  Indian  and/or  Migrant  Programs  in 
each  State  are  represented  in  the  State 
interagency  agreement,  and  that  special 
issues  affecting  those  programs,  are 
addressed  in  the  agreement.  As 
appropriate,  a  representative  of  the 
Tribal  organization  will  be  included  as 
a  cosigner  to  the  agreement 

In  addition,  the  DSQICs  should  work 
with  their  ACF  Regional  Offices,  or  the 
American  Indian  Programs  and  Migrant 
Programs  Branches  tc^implement  T/TA 
in  the  following  areas: 

•  Quality  improvement: 

•  Core  Head  Start  Services 

•t-  T/TA  resources  needed  to  assure 
compliance  with  the  Head  Start  Program 
Performance  Standards  in  Disabilities 
Services  and  to  implement  program 
improvement  plans  and  best  practices. 

+  Needs  Assessments  using 
information  collected,  analyses  and 
syntheses  from  National  Head  Start  T/ 
TA  providers,  the  Head  Start  Bureau 
and  ACF  R^onal  Offices,  State/cluster 
levels  and  local  Head  Start  Programs. 

+  Needs  assessment  by  State  on 
needs  for  T/TA  on  implementation  of 
early  childhood  partnership  strategies  in 
funding  and  program  delivery. 

+  Assistance  in  designing  and 
implementing  a  disabilities  service  plan, 
through  coordination  with  local 
education  agencies  and  other 
conununity  partnerships. 

+  Training  based  on  needs 
assessments  and  emerging  priorities 
shared  by  many  grantees,  i.e. 
recruitment  and  enrollment  of  children 
with  disabilities,  including  those  with 
more  significant  disabilities: 
management  practices  which  provide 
staff  with  the  supervision,  information 
and  support  needed  to  meet  identified 
needs  of  children  and  families  served; 
promoting  the  involvement  of  parents 
on  all  aspects  of  the  child's  program, 
including  the  child's  transition  to  public 
school. 


+  In  collaboration  with  the  American 
Indian  Programs  and  the  Migrant 
Programs  Branches,  T/TA  especially 
directed  to  meet  the  needs  of  American 
Indian  and  Migrant  grantees  for 
information  on  relevant  Regional/State 
issues,  regulations,  and  available 
resources  or  services;  promote 
coordination  of  joint  training 
opport\uiitie8  to  support  the  exchange  of 
information  between  grantees  on  areas 
of  disabilities  service  that  require 
cooiieration  and  interaction. 

*  Early  Head  Start  (EHS) 

+  Collaboration  with  the  Early  Head 
Start-National  Resource  Contract  (EHS- 
NRC)  to  enhance  and  reinforce  a 
comprehensive  approach  to  providing 
T/TA  in  disabilities  services  in  meeting 
the  multiple  needs  of  families  with 
infants  and  toddlers  and  pregnant 
women. 

+  Assistance  in  ensuring  that  EHS 
child  and  family  development  program 
models  provide  early  opportunities  for 
in£ants  and  toddlers  with  disunities  to 
grow  and  develop  in  warm,  nurturing 
and  inclusive  settings. 

-t-  State  and  Regional  networks  for  the 
exchange  of  models,  strategies  and 
materials  on  partnership  approaches  to 
the  funding  and  delivery  of  high  quality, 
comprehensive  early  childhood 
disability  services  among  and  across 
Head  Start  grantees,  child  care  centers 
and  homes,  school-based  early 
childhood  programs  and  other  providers 
and  settings  serving  ymmg  children  and 
btmilies. 

■f  Assistance  in  the  development  of 
agreements  between  the  Part  H  Lead 
Agency  of  each  State  and  the  Head  Start 
programs  serving  infants  and  toddlers. 

-t-  Assistance  to  EHS  programs  to 
identify  and  assess  a  wide  variety  of 
resources  on  disabilities  services 
available  in  communities. 

•f  Assistance  to  EHS  programs  to 
ensure  continuous  learning 
opportunities  for  training,  supervision 
and  mentoring  in  response  to  the 
ongoing  development  of  new  knowledge 
in  disability  services  across  disciplines 
and  to  enable  the  staff  to  recognize  and 
respond  to  the  best  practices,  lessons 
learned  and  quality  goals  of  EHS. 

*  Quality  Improvement  Plans  and 
Monitoring  Follow-up 

-t-  Assistance  to  grantees  found  to  be 
deficient  to  ensure  that  Quality 
Improvement  Plans  (QIPs)  are 
implemented  and  identified  deficiencies 
addressed,  when  those  deficiencies  are 
related  to  disabilities  services. 

■*■  Use  of  information  from  monitoring 
reviews.  Program  Information  Reports 
(PIR),  and  data  provided  by  the  ACF 
Regional  Office,  the  American  Indian 
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Programs  and  the  Migrant  Programs 
Branches  to  plan  T/TA  for  grantees. 

+  Development  of  procedures  for 
grantees  to  communicate  their  special 
needs  for  T/TA  to  their  Regional  cluster 
coordinators. 

In  providing  T/TA  in  the  above- 
outlined  areas,  DSQICs  may  use  the 
following  approaches: 

*  Forms  oi  collaboration  and 
assistance 

*  On-site  collaboration/assistance 

•*■  On-site  T/TA  in  response  to  needs 
identified  during  the  needs  assessment 
process. 

+  On-site  T/TA  to  address  the 
development  and  implementation  of 
local  agreements  between  LEAs  and 
Head  Start  in  keeping  with  the 
Performance  Standards  on  disabilities 
services. 

■f  Special  projects  to  meet  Regional 
service  area  needs. 

*  Workshops  and  conferences 

•f  Regional  training  workshops  and 
institutes  for  grantees  on  Head  Start- 
specific  topics  related  to  disabilities 
services  as  determined  by  need. 

+  Development  of  topics  and 
schedules  of  workshops  provided  at 
State/cluster  levels. 

+  Presentations/workshops  for  State 
and  National  Head  Start  Association 
conferences  and  national  Head  Start 
Btireau  events. 

•f  Participation  in  meetings/events 
sponsored  by  public  and  private 
organizations  offering  opportunities  to 
provide  T/TA-related  information  to 
appropriate  constituencies. 

+  Use  of  current  technologies/ 
approaches,  such  as  distance  learning, 
interactive  systems  computers,  videos, 
satellite  down  links,  internet,  etc.,  for 
maximizing  the  dissemination  and 
provision  of  T/TA. 

*  Training  and  technical  assistance 
institutes 

>  Training  provided  to  grantees  on- 
site,  in  clusters,  and/ or  at  State-or 
Region-wide  settings  using  the  train-the- 
trainer  model  with  Head  Start  program 
{>ersonnel  responsible  for  leadership  on 
disabilities  services. 

+  Development  and  implementation 
of  opportunities  for  distance  learning. 

■f  Training  on  newly  develop>ed  Head 
Start  materials. 

*  Assistance  in  monitor  reviewer 
training. 

*  Development  and  implementation 
of  procedures  for  grantee  staff  to  engage 
in  inquiry  research  and  in  program/ 
curriculum  development  opportunities. 

*  Information  dissemination/ 
networking 

■*■  Regional  information  dissemination 
on  T/TA  to  grantees  and  State/cluster 
sites. 


+  Technological  networks  at  the 
Regional  level  using  innovative 
communication  technology,  particularly 
to  disseminate  information  on  Head 
Start  policies  and  regulations. 

+  Facilitating  Head  Start/SEA 
interagency  agreements;  facilitating 
development  of  agreements  between  the 
DSQICs  for  American  Indian  and 
Migrant  Programs  and  Regions  I  through 
X  to  ensure  that  the  needs  of  children 
and  families  in  these  programs  are 
reflected  in  the  agreements. 

+  Linkages  with  State  partners  of 
Head  Start  programs  including  the  State 
Education  Agency  program  responsible 
for  assuring  implementation  of  the 
requirements  for  special  education 
services  to  preschool  children  (imder 
the  Individuals  with  Disabilities  Act 
IDEA)  and  with  the  Lead  state  agency 
for  implementation  of  Part  H  of  IDEA 
services  for  infants  and  toddlers  with 
disabiUties,  University  Affiliated 
Programs  (UAP)  and  Developmental 
Disabilities  Councils. 

•  Collaboration  between  regional 
DSQICs  and  the  American  Indian  and 
Migrant  Programs  DSQICs  and  the 
programs  they  serve  in  the  following 
ways:  • 

-f-  Making  information  available  to 
Indian  and  Migrant  programs  serving 
children  in  their  Regions  on  relevant 
State  or  Regional  disabilities  services 
issues,  e.g.,  new  state  regulations  on 
disabihties  services,  or  State/Regional 
disabilities  training  or  service  resources; 

■f  Inviting  Indian  and  Migrant  Head 
Start  programs  to  participate  in  DSQIC 
workshops  and  training; 

••■  Providing  the  Indian  and  Migrant 
DSQICs  with  existing  Head  Start/SEA 
Interagency  Agreements  services  in  their 
Region,  and  the  schedule  for  their 
development/revision. 

•  Sharing  information  and  results  of 
evaluations  of  consultants  through  the 
National  T/TA  Information  Resource 
Bank,  such  as: 

+  Demonstrations  of,  and  information 
on,  and  dissemination  of  materials 
developed  by  the  national  and  Regional 
DSQICs. 

-«■  Collaboration  with  Head  Start- 
sponsored  or  related  national  initiatives, 
such  as  Medicaid,  immunizations, 
substance  abuse  prevention  and 
treatment,  and  mental  health. 

■*■  Information  and/or  training  about 
Head  Start  Bureau  pubUcations,  such  as 
training  guides. 

+  Maintaining  and  publishing 
resource  information  on  statewide  T/TA 
resources  directed  to  issues  relevant  for 
early  childhood  disabilities  services. 

+  Maintaining  a  video/materials 
resource  library. 


-f  Information  and  demonstrations  on 
training  resources  which  Head  Start 
programs  could  utilize. 

•t-  Contributing  articles  to  the  Head 
Start  Bulletin. 

+  Maintaining  of  up-to-date  fact 
sheets  on  grantees. 

*    -f  Assisting  in  developing  a  Regional 
calendar  of  T/TA  events. 

+  Participating  in  semiannual 
national  T/TA  -network  meetings,  along 
with  meetings/conference  calls  with  the 
Federal  Project  Officer  (FPO). 

+  Assisting  Head  Start  programs  to 
identify  T/TA  resources  and  service 
providers  in  local  community  and  state 
which  may  be  independently  accessed 
to  meet  the  special  needs  of  Head  Start 
eligible  chilcken  with  disabilities  or 
their  parents. 

•  DSQICs  should  organize  and 
structure  T/TA  activities  to  achieve 
maximimi  coordination,  efficiency  and 
effectiveness.  Suggested  approaches 
include: 

+  Assisting  in  a  Regional 
Coordinating  Council  comprised  of 
various  stakeholders,  such  as  ACF 
Regional  Office  staff,  the  Federal  Project 
Officer  from  the  Head  Start  Bureau, 
State  Collaboration  Project  grantees. 
State  Head  Start  Association 
representatives  and  other  T/TA 
providers  in  the  areas  of  child  care, 
early  childhood  education,  disabihties 
services,  health,  family  development, 
community  development  and  program 
plaiming.  The  Council  would  support 
the  DSQIC  in  identifying  needs  for  T/    ■ 
TA,  developing  a  Regional  T/TA  plan, 
connecting  and  coordinating  services  in 
and  among  the  different  levels  of  the 
system  and  to  reach  out  to  the 
community.  It  would  meet  regularly  to 
consult  with  the  leadership  of  the 
DSQIC  in  assessing  needs,  developing  a 
fair  balance  for  the  provision  of  services 
among  grantees,  and  preparing  and 
updating  Regional  or  T/TA  plans. 

•  State-/cTuster-based  activities 
functioning  as  extensions  of  the  DSQIC 
to  provide  joint  training  opportunities  to 
clusters  of  grantees  that  have  the  same 
needs  based  on  needs  assessments.  The 
use  of  expert  trainers  and  consultants  to 
provide  T/TA  to  grantees  within  the 
cluster  and  to  interact  with  American 
Indian,  Migrant  and  State  Head  Start 
Associations,  State  agencies  and 
community  organizations  to  coordinate 
services  and  to  track  relevant  State 
legislation  and  regulations.  Work  with 
"exemplary"  grantees  to  help  them 
move  forward  as  the  new  system  is 
designed.  Trainers  need  a  knowledge 
base  and  an  awareness  of  adult 
continuous  learning  and  applicability  to 
issues  in  the  community/program  to  be 
served.  Large  States  may  have  more  than 
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one  cluster  and  smaller  States  may  share 
clusters  of  grantees.  The  American 
Indian  Programs  Branch  grantees  may 
have  up  to  three  cluster  offices  and  the 
Migrant  Programs  Branch  grantees  may 
have  up  to  two  cluster  offices.  State/ 
cluster  site  staff  could  be  co-located 
with  other  T/TA  providers. 

*  Regular  meetings,  communications: 
+  Use  of  technology,  such  as 

satellites,  computers,  voice  links, 
internet,  etc. 

+  Use  of  interconnected  feedback 
loops  for  the  purpose  of  issue 
identification,  policy  interpretations, 
evaluation,  etc. 

*  Collaboration  with  Community- 
Based  Child  Care: 

-I-  Assistance  to  State  Head  Start 
Associations,  State  Collaboration 
Projects,  State  and  community  early 
childhood  agencies  and  Head  Start 
grantees  in  systematic  approaches  to 
needs,  assessment,  planning,  funding, 
and  staff  development  in  early  care, 
education  and  disability  services. 

*  Linkages  with  Federal-State  and 
other  partners,  such  as  the  Department 
of  Education,  federally  recognized 
Tribes,  and  institutions  of  higher 
learning. 

*  Geographic  Coverage 

*  Types  of  grantees  in  service  area: 
Large/small,  rural/ urban,  center- 
based,  home-based.  Early  Head  Start, 
full-day,  part-day. 

*  Level  of  quality  among  grantees: 
+  Assistance  to  well  performing 

grantees  in  developing  ^eir  own  T/TA 
services. 

+  Identification  of  grantees  to  serve  as 
mentors  to  new  and/or  deficient  and 
seriously  deficient  grantees.  Assistance 
in  the  management  of  supplementary 
grant  funds  for  the  mentoring  grantees 
and  collection  of  evaluative  information 
on  the  mentoring  efforts. 

+  Assistance  in  designing  T/TA  plans 
for  deficient  and  seriously  deficient 
grantees,  at  their  request  and  in 
collaboration  with  the  ACF  Regional 
Office,  American  Indian  and  Migrant 
Programs  Branches  to  enable  them  to 
meet  the  Head  Start  Program 
Performance  Standards. 

*  Management  and  staffing  issues 
(including  consultant  banks) 

*  Sufficient  DSQIC  staff  to  coordinate 
training,  manage  staff  and  consultant 
resources,  provide  necessary  subject- 
specific  expertise,  and  administer 
cooperative  agreement  fiscal  resources. 

*  Sufficient  leadership  and 
consultant  expertise  to  address  all 
aspects  of  disabilities  services  T/TA 
responsibilities,  including  the  areas  of 
infant.toddler  services,  accessibility, 
and  developing  and  implementing  local 
interagency  agreements  with 


community  partners  (e.g..  Local 
Education  Agencies,  Part  H  providers)  at 
the  regional  and  State/cluster  sites. 

*  Skilled  leadership  and  support  on 
State  disabilities  services  policy  issues, 
to  support  efforts  of  grantees  to  work 
with  States  in  planning,  monitoring  and 
meeting  logistical  needs;  to  participate 
in  State-wide  meetings;  to  coordinate 
with  community/local  organizations 
that  provide  child  care  and  other 
services  to  low  income  families;  and 
assistance  to  States  in  implementing 
Federal  programs  that  involve  the 
development  of  child  care  systems  in 
partnership  with  communities. 

+  Support  at  State  meetings  regarding 
disabilities  services  issues. 

+  Supporting  strategic  planning  and 
coordinating  meetings  among  State 
program  administrators  and  community 
and  local  organizations  that  collaborate 
with  Head  Start  in  serving  children  with 
disabilities  in  the  development  of 
comprehensive  systems. 

*  Child  Care  Responsibilities 

+  Skilled  leadership  and  support  on 
assessing  needs  for  training  and 
technical  assistance  on  Head  Start/Child 
Care  partnership  issues  related  to 
including  children  with  disabilities. 

+  Collaboration  with  other  Federal, 
State,  and  local  child  care  and  early 
childhood  agencies,  programs  and 
professional  organizations  in  training, 
technical  assistance,  professional 
development,  and  planning  efforts 
related  to  inclusive  services  for  children 
with  disabilities. 

*  Consultant  Pofol 

■f  A  Regional  consultant  pool, 
identified,  screened,  contracted  and 
linked  to  the  National  T/TA  Information 
Resource  Bank. 

+  Provision  of  orientation  and 
ongoing  training  for  consultants. 

+  Management  of  onsite  activities  of 
consultants  at  the  Regional,  or  State/ 
cluster  level. 

+  Monitoring  tmd  evaluation  of 
Regional-level  T/TA  and  the 
performance  of  consultants  through 
onsite  observations,  interviews  with 
grantee  staff,  reviews  of  workshop 
evaluations,  etc. 

+  Maintenance  of  evaluation  data  on 
consultants  for  the  use  of  national 
network. 

*  Sufficient  staff  at  State/cluster  sited 
to  broker/coordinate  local  resources, 
strengthen  training  and  staff 
development,  assess  the  needs  of 
individual  grantees  and  assist  with  the 
development  of  grantee  T/TA  plans. 

Appendix  C— OMB  SUte  Single  Point  of 
Contact  Listing 

Arizona 
Joni  Soad,  Arizona  State  Clearinghouse, 
3800  N.  Central  Avenue.  Fourteenth 


Floor,  Phoenix,  Arizona  85012, 
Telephone  (602)  280-1315,  FAX:  (602) 
280-^144. 

Arkansas 
Mr.  Tracy  Copeland,  Manager,  State 
Clearinghouse.  Office  of 
Intergovemmenta]  Services,  Department 
of  Finance  and  Administration,  1515  W. 
7th  St,  Room  412,  Little  Rock,  Arkansas 
72203  Telephone:  (501)  682-1074,  FAX: 
(501)  682-5206. 

California 
Grants  Coordinator,  Office  of  Planning  ft 
Research,  1400  Tenth  Street.  Room  121, 
Sacramento,  California  95814, 
Telephone:  (916)  323-7480,  FAX:  (916) 
323-3018. 

Delaware 
Francine  Booth,  State  Single  Point  of 
Contact  Executive  Department,  Thomas 
Collins  Building,  P.O.  Box  1401,  Dover, 
Delaware  19903,  Telephone:  (302)  739- 
3326.  FAX:  (302)  739-5661. 

District  of  Columbia 
Charles  Nichols.  State  Single  Point  of 
Contact,  Office  of  Grants  Mgmt  ft  Dev. 
717  14th  Street,  N.W.-Suite  500, 
Washington,  D.C.  20005,  Telephone: 
(202)  727-6554.  FAX:  (202)  727-1617. 

Florida 
Florida  State  Clearinghouse.  Department  of 
Community  AfEairs,  2740  Centerview 
Drive.  Tallahassee,  Florida  32399-2100, 
Telephone:  (904)  922-5438,  FAX:  (904) 
487-2899. 

Georgia 
Tom  L.  Raid,  m.  Administrator,  Georgia 
State  Clearinghouse,  254  Washington 
Street,  S.W.-Room  401),  AtlanU.  Georgia 
30334,  Telephone:  (404)  656-3855  or 
(404)  656-3829,  FAX:  (404)  656-7938. 

Illinois 
Virginia  Bova,  State  Single  Point  of 
Contact,  Department  of  Commerce  and 
Community  AfEuis.  lames  R.  Thompson 
Center,  100  West  Randolph.  Suite  3-tOO, 
Chicago,  Illinois  60601,  Telephone:  (312) 
814-«028,  FAX:  (312)  814-1800. 

Indiana 
Amy  Brswer,  State  Budget  Agency,  212 
State  House.  Indianapmlis,  Indiana 
46204,  Telephone:  (317)  232-5619.  FAX; 
(317)  233-3323. 

Iowa 
Steven  R  McCann,  Division  for 
Community  Assistance,  Iowa 
Department  of  Economic  Development, 
200  East  Grand  Avenue,  Des  Moines, 
Iowa  50309,  Telephone:  (515)  242-4719 
FAX:  (515)  242-4859. 

Kentucky 
Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort, 
Kentucky  40601-8204,  Telephone:  (502) 
573-2382,  FAX:  (502)  573-2512. 

Maine 
Joyce  Benson,  State  Planning  Office,  State 

House  Station  #38, 
Augusta.  Maine  04333,  Telephone:  (207) 
287-3261,  FAX:  (207)  287-6489. 

Maryland 
William  G.  Carroll,  Manager,  Sute 
Clearinghouse  for  Intergovernmental 
Assistance,  Maryland  cSffice  of  Planning, 
301  W.  Preston  Street-Room  1104. 
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Baltimore.  Maryland  21201-2365.  Staff 
Contact:  Linda  )aney.  Telephone:  (410) 
225-4490.  FAX:  (410)  225-4480. 

Michigan 
Richard  Pfiaff,  Southeast  Michigan  Council 
of  Governments,  1900  Edison  Plaza.  660 
PlAsa  Drive.  Detroit,  Michigan  48226. 
Telephone:  (313)  961-4266.  FAX:  (313) 
961-4869. 

Mississippi 
Cathy  Malette,  Clearinghouse  Officer, 
Department  of  Finance  and 
Administration.  455  North  Lamar  Street, 
Jackson,  Mississippi  39202-3087, 
Telephone:  (601)  359-6762.  FAX:  (601) 
359-6764. 

Missouri 

Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
P.O.  Box  809.  Room  760,  Truman 
Building,  Jefferson  City,  Missouri  65102, 
Telephone:  (314)  751-4834,  FAX:  (314) 
751-7819. 

Nevada 
Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
City.  Nevada  89710,  Telephone:  (702) 
687-4065,  FAX:  (702)  687-3983. 

New  Hampshire 
Jeffiey  H.  Taylor,  Director,  New  Hampshire 
Office  of  Sute  Planning,  Attn: 
Intergovernmental  Review  Process.  Mike 
Blake,  2V^  Beacon  Street,  Concord.  New 
Hampshire  03301,  Telephone:  (603)  271- 
2155.  FAX:  (603)  271-1^28. 

New  Mexico 
Robert  Peters.  State  Budget  Division,  Room 
190  Bataan  Memorial  Building,  Santa  Fe, 
New  Mexico  87503,  Telephone:  (505) 
827-3640. 

New  York 
New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224,  Telephone:  (518)  474-1605. 

North  Carolina 
Chrys  Baggett,  Director,  N.C.  State 
Clearinghouse.  Office  of  the  Secretary  of 
Admin.,  116  West  Jones  Street,  Raleigh, 
North  CaroUna  27603-8003,  Telephone: 
(919)  733-7232,  FAX:  (919)  733-9571. 

North  DakoU 
North  Dakota  Single  Point  of  Contact, 
Office  of  Intergovernmental  Assistance, 


600  East  Boulevard  Avenue.  Bismarck. 
North  Dakota  58504-0170,  Telephone: 
(701)  224-2094,  FAX:  (701)  224-2308. 

Ohio 

Larry  Weaver.  State  Single  Point  of 
Contact.  State  Clearinghouse,  Office  of 
Budget  and  Management,  30  East  Broad 
Street.  34th  Floor,  Columbus,  Ohio 
43266-0411. 
Please  direct  correspondence  and 

questions  about  intergovernmental  review  to: 

Linda  Wise,  Telephone:  (614)  466-0698, 

FAX:  (614)  46^5400. 

Rhode  Island 
Daniel  W.  Varin,  Associate  Director, 
Department  of  Administration/Division 
of  Planning,  One  Capitol  Hill.  4th  Floor, 
Providence,  Rhode  Island  02908-5870, 
Telephone:  (401)  277-2656  FAX:  (401) 
277-2083. 
Please  direct  correspondence  and 

questions  to:  Review  Coordinator,  Office  of 

Strategic  Planning. 

South  Carolina 
Omeagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street — Room 
477,  Columbia,  South  Carolina  29201. 
Telephone:  (803)  734-0494  FAX:  (803) 
734-0385. 

Texas 
Tom  Adams,  Governors  Office,  Director, 
Intergovernmental  Coordination,  P.O. 
Box  12428,  Austin,  Texas  78711. 
Telephone:  (512)  463-1771.  FAX:  (512) 
463-1888. 

Utah 
Carolyn  Wright,  Utah  State  Clearinghouse. 
Office  of  Planning  and  Budget.  Room 
116.  Sute  Capitol,  Salt  Lake  City,  Utah 
84114,  Telephone:  (801)  538-1535,  FAX: 
(801)  538-1547. 

West  Virginia 
Fred  Cutlip,  Director,  Community 
Development  Division,  W.  Virginia 
Development  Office,  Building  #6,  Room 
553.  Charleston,  West  Virginia  25305, 
Telephone:  (304)  558-4010,  FAX:  (304) 
558-3248. 

Wisconsin 
Martha  Kemer,  Section  Chief,  State/ 
Federal  Relations,  Wisconsin 


Dei>artment  of  Administration,  101  East 
Wilson  Street— 6th  Floor,  P.O.  Box  7868, 
Madison.  Wisconsin  53707,  Telephone: 
(608)  266-2125,  FAX:  (608)  267-6931. 
Wyoming 
Sheryl  Jeffries.  State  Single  Point  of 
Contact,  Office  of  the  Governor,  State 
Capital,  Room  124,  Cheyenne,  Wyoming 
82002,  Telephone:  (307)  777-5930.  FAX: 
(307)  632-3909. 

Territories 

Guam 
Mr.  Giovanni  T.  Sgambelluri,  Director. 
Bureau  of  Budget  and  Management 
Research,  Office  of  the  Governor.  P.O. 
Box  2950.  Agana.  Guam  96910. 
Telephone:  011-671-472-2285.  FAX: 
011-671-472-2825. 

Puerto  Rico 
Norma  Burgos/Jose  E.  Caro,  Chairwoman/ 
Director.  Puerto  Rico  Planning  Board. 
Federal  Proposals  Review  Office, 
Minillas  Government  Center.  P.O.  Box 
41119,  San  Juan,  Puerto  Rico  0094O- 
1119,  Telephone:  (809)  727-4444,  (809) 
723-6190.  FAX:  (809)  724-3270.  (809) 
724-3103. 

North  Mariana  Islands 
Mr.  Alvaro  A.  Santos.  Executive  Officer, 
State  Single  Point  of  Contact,  Office  of 
Management  and  Budget,  Office  of  the 
Governor,  Saiptan,  MP,  Telephone:  (670) 
664-2256.  FAX:  (670)  664-2272. 
Contact  Person:  Ms.  Jacoba  T.  Seman, 
Federal  Programs  Coordinator, 
Telephone:  (670)  644-2289,  FAX:  (670) 
644-2272. 

Virgin  Islands 
Jose  George,  Director,  Office  of 

Management  and  Budget,  #41  Norregade 
Emancipation  Garden  Station,  Second 
Floor.  Saint  Thomas,  Virgin  Islands 
00802 
Please  direct  all  questions  and 

correspondence  about  inteigovemmental 

review  to:  Linda  Clarke.  Telephone:  (809) 

774-0750,  FAX:  (809)  776-0069. 
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InatmctioiH  fior  tlw  SF  42f 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesbeet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submiasion. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  ft  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  ConUct  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
inteigovemmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  of  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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General  Instructioiis 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A3.C,  and  D  should  include  budget 
estimates  for  the  whole  protect  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
fiinding  period  increments.  In  the  latter  case. 
Sections  A3.C.  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  obiect  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Line*  1-4, 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  giant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Colimm  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amoimts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 


number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1—4,  Columns  (c)  through  (g.) 

For  new  applications.  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b).  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columiu  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 


increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (0  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Colunms 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amoimts  in 
Columns  (e)  and  (f). 

Line  S — Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4.  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A.  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  S. 
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Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  substract  thia 
amount  &om  the  total  project  amount.  Showr 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determinimg  the  total  amount  of  the  grant. 

Section  C.  Non-Federal-Heaourcea 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant  If 
in-kind  contributions  axe  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  constribution  to  be 
made  by  the  applicant 

Column  (c)-— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  form  all 
other  sources. 


Colimm  (e)— Enter  totals  of  Columns  (b), 
(c).  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Colomns  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (fl.  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quartw  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  IS — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 


for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Lines  20 — Enter  the  total  for  each  of  the 
Columns  (bMe).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 

amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — ^Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  In  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23--Provide  any  other  explanations  or 
comments  deemed  necessary. 
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Note: 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

S!I[S!"  ''^^^i.^"*"^^  "•''  ~l'*  «PP>ic*bIe  to  your  prcywrt  or  progrmm.  If  you  have  quntioiu 
pieaM  oontaetthe  awuding  agency  Further,  certain  Federal  awarding  ^^d«  mayrequire  apS^ 
to  certify  to  additional  assurances.  If  such  u  the  case,  you  wUI  be  notiSd^  ^^  ^^  ^^ 


As  the  duly  authorised  represenutive  of  the  applicant  I  certi^  that  the  applicant 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
ruiandal  capabiUty  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  pratiect  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  Sutes.  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records. 
books,  papers,  or  documenu  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
consUtutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  f|  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
sUtutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Persimiel 
Administration  (5  C.F.R.  900,  Su^art  F). 

3.    Will  comply  with  all  Federal  statutes  relattng  to 
.    nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  TiUe  VI  of  the  Civil  Righto  Act  of 
1964  (P.L.  86-352)  which  prohtt>ito  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
TiUe  IX  of  the  Education  Amendmento  of  1972,  as 
amended  (20  U.S.C.  II 1681-1683.  and  1685-1686). 
which  prohibito  discrimination  on  the  basis  of  sex; 
(e)  Section  504  of  the  Rehabilitation  Act  of  1973.  as 
amended  (29  U.S.C.  I  794),  which  prohibito  dis- 
crimination on  the  basis  of  hatnii^p,-  {^)  f^  ^gc 
Discrimination  Act  of  1975.  as  amended  (42 
U.S.C  If  6101-6107).  which  prohibito  diserim- 
ination  on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  (^mprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (<)  II 523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.&C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VUI  of  the  Civil  Righto  Act  of  1968  (42  US  C  { 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  fisr  Federal  assistance  is  being  made; 
and    (j)   the   requirements    of  any    other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Wtll  comply,  or  has  already  complied,  with  the 
rcquiremento  of  Titles  II  and  01  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisitioo  Policies  Act  of  1970  (PL.  9l-646> 
which  provide  for  fair  and  equitable  treataeot  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requiremento  apply  to  all  interesta  in  real 
property  acquired  for  protject  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  II 1501-1506  and  7324-7328)  which  liaU 
the  political  activities  of  employees  whose 
principal  emplojment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisiom  of 
the  Oavis-Baeon  Act  (40  U.S.C  H  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  I  n6e  and  18 
U.S.C.  H  874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  II  327-333). 
regarding  labor  standards  ibr  bdsrally  assisted 
construction  subagreements. 


<«-«s» 
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10.  Will  comply,  if  applicabl*.  with  flood  iasuranc* 
purehaa*  rcquiromonu  of  Soctioa  102(a)  of  the 
Flood  Disaster  Protectiofi  Act  of  1973  (PL.  93-234) 
wlueh  requiroo  roaptonts  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  tnvirofunental  standards  which 
may  be  prescrihed  pursuant  to  the  following:  (a) 
institution  of  enrironmental  quality  control 
measures  under  the  National  Bnvironmental 
Policy  Act  of  1969  (P.L.  91-190)  and  ExecuUve 
Order  (EO)  11514;  (b)  notification  of  violaung 
facilities  pursuant  to  EO  11738:  (c)  protection  of 
wetlands  pursuant  to  BO  11990;  (d)  evaluation  of 
flood  hasards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  'approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use.  }f  1451  et  seq  );  (0 
conformity  of  Federal  aetiens  to  State  (Clear  Air) 
Implemenution  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  u  emended  (42  U.SC. 'f 
7401  et  seq.);  (g)  preteetioa  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended,  (PL 
93-205). 

12.  WUl  comply  with  the  Wild  and  Seenic  Rivers  Act 
of  1968  (16  U.S.C.  If  1271  et  seq.)  related  to 
protecting  components  or  p"*— '^isl  components  of 
the  national  wild  and  scenic  rivers  sjrstem. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
use.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  sufaiiects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  WUl  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544,  as  amended.  7  U.SC. 
2131  et  seq.)  pertaining  to  the  care,  h* n«n;iig^  uid 
treatment  of  warm  blooded  animals  held  for 
rseserch,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.SC.  li  4801  et  acq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
stnictures. 

17.  WQl  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1964. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  prograoL 


siGNAUiRc  Of  AUTHowzEo  arrwMc  omcuu. 
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U.S.  Dgpaitnwnt  of  Heatth  and  Human  Sfvices 


Cartlficatfon  Ragarding  Pnig-Frea  Workplaca  Requirements 
Grantees  Other  Than  individuals 


IS  •SbSwI^***'*"'^  "*  *'^"*^ 


- ,„;_  »^g««dbyregilation«implrmrntingtheI>i<g.FreeWori^^ 

•  dnig-freeworkplace,  Ttecertifkadoosaowbdowi*amaierialrqireseat«k»oflBttBpoBwhkkn*M«winben*««d 
wb«^Dqp«2«tonte^ 

the  pnMce  kaowagly  readered  a  fake  certificatioa.  or  atkermie  violates  the  reqwcwau  of  Ike  IWF^^ 
>^WB^  io^dfitio- to  any  other  remedies  .v«Uble  u,  the  ft^^ 

Pnyftee  Workplace  Act  False  ceitifiiationM-viftlMin«nfrK«.>>,«a;/.ww.«yk^p^jp.~-^f^jn^p^,,^,^^^^^^,^^ 

BigMUMOB  or  lerminariaB  of  yaatt,  or  govermaeanwde  saspensjoa  or  i***-!*— f  Tt  •"'"" '"  " 

Workplaces  oader  grams,  for  grantees  otkertkaaiadividaalt,  seed  aot  be  identified  oa  Ike  certifiGatma.  Ukaatm  t\^ 

maybeidcatifiedmtbeyamapplkatMB.  If  the  gramee  does  not  kkadlytbc  workplaces  at  d«tkae  of  appkoiSLc^^ 

Workplace  kleatificaiioBs  must  iachide  the  aaual  address  of  bttikfio^  (or  pam  of  b«Mii»)  or  other  skes  where  w^ 
imdcrthcgramtake^pjacc.  Caicgprical  descnptions  n«y  be  ««d(ci.  dl  ^Scks^fTS. 

the  chaiigc(»).  if  It  previoosly  identified  the  workpUosiaquestwo  (me  abo«)^       •■  one  me  ageacjr  oi 

Definuions  of  terms  in  the  Noaproatiemem  Suspeaaua  and  Debarment  commoa  mle  aad  Dnie-Free  Worknba 

MMoo  rule  apply  to  this  ccrtiCcatioo.  Gramce*' atteotioo  is  calkai.  m  partkalar,  to  the  I6lto.»iag  dcSkmas  froaTSS 

use  812)  and  as  hird»  defined  by  regulatkm  (21  CFR  1308.11  thnjMhUOJi)  ^M«i«»y^a  ^^ 

rfkjlKr^  ^  '*"*^'  "*?"  ■  *^**^  *  ooo-Federal  crimmal  oattteJmoMag  the  mamifam  distribetkia. 
oitprming.  use,  or  noeiessioB  of  any  aMimUttH  cnhfimfy  ^  w,  ««.««uuii. 

AD  direa charp- emptoyees; (u) all 'mdireet charge- emp^ mdessSrbm^ 

pCTf(«nance  of  the  graaq  and,  (iii)  temporary  pcrsomid  aad  consakams  who  a^^ 

^t^?'.^  "**'**'"*.?"** «™^'*P*y^  This  defiakkm  does m«iadade  workers  aoioaiAe  payroll  of 

tae  gramee  s  payroll;  or  emptoyees  of  $ubrectp«iu  or  subcoatraaofs  la  ewered  workplaces). 


The  grantee  £ertMaa  IhM  ilieill  or  w«  continue  to  provide  a  . 
(a)  Pttblishiag  a  statement  aodfyiag  empkiyees  dtat  the  imlawfri  i.H, 

use  of  a  coBtroUedaabttaaoe  isproiabited  ia  the  graatee-s  workplace  aad 
•nptoyeesforvwIatmaoftaehprofcabiooB;  »!-«»«» 

.<b)  Euabiishiag  aaoogoiag  driv-free  awareaess  program  tomform  emptoyees  aboac 


br 


that  wai  be  takes 


,(4)  The 


a  drag-free  workpiaoe;  (3)  Any 
thai  any  be  impated 


L 


(l)Tliedaagersof  drug  abase  ia  the  workplace;  (2)  TTKgramee-s  pofiw^ 
«v«»«ble^ com»rli«,,  rrhahJBrtion. aadaa^toy^: as.£aa« prT^ 

•^^*~5*« »«  driif  abase  vmlatkms  oceariing  ia  the  workplace; 

ofa^Ji;2lfsji^!sr^^^ 

(c)  Notifyiag  the  ageacy  m  wntii«  witUa  tea  caleadar  d>M  after  rrrrhfkii  iMt^  wmJimr  <»»».*J»ir/<nr»  i»«.  ^ 


-J 
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(D  Takiag  one  of  the  foDowtng  aaioas,  withia  30  calendar  days  of  recemag  aoiice  uader  subparagraph  (d)(2).  «ith 
respea  to  aoy  employee  wfao  ts  so  cooviaed:  ' 

(1)  Takiag  appropriate  persoaaci  acuoe  agaiasi  such  aa  employee,  up  to  aad  indudiag  temiaaiioa.  ccinsisteBi  with  the 
reqiareaKau  o£  the  RehabJitatioa  Act  of  1973,  as  aneaded;  or.  (2)  Requiriag  such  employee  to  participate  satislaaoriiy 
ia  a  drug  abuse  assist  aace  or  rehabiliutioa  program  approved  for  such  purposes  by  a  Fetteral,  State,  or  local  heahh.  U» 
eaforeeaeat,  or  other  appropriate  ageacy, 

ig)  Makiag  a  good  bkh  effon  to  coetiaue  to  —t'"'""  a  drug-free  workplace  through  taipiemeatation  of  paiagraphs  (a). 
(b).(c).(d).(e)aad(0. 


Tbe  grantM  may  insert  in  the  space  provided  below  the  site(s)  for  tt«e  pertormanee  of  wortt  done  in 
connection  with  the  specific  grant  (use  attachments,  if  needed): 


Place  of  PerfoTBaac*  (Street  address.  Qty,  Couaty,  State.  ZIP  Code) 


Oieck ifthtrtan^ftorkploeesonfikthatannoiidtntifiedheTt. 


Secuoos  76.630(c)  aad  (dK2)  aad  76.63S(a)(l)  aad  (b)  provide  that  a  Federal  ageacy  auy  deagaate  a  Geairal  receipt 
pout  for  STATE -'V^IDE  AND  STATE  AGENCV'-^IDE  cenificaiioos.  and  for  aotiTicatioa  of  crimiaal  drug  coevictions. 
For  tiie  Depanmem  of  Health  aad  Huinaa  Services,  the  ceatral  receipt  point  is:  Divisioa  of  Grants  Maaagesiem  and 
Oversight,  Oflice  of  Management  aad  Acquuitioo,  Departmeat  of  Health  aad  Huiaaa  Services,  Room  S17>D,  200 
lodependeacc  Aveoue.  S.W.,  Washington,  D.C  20201. 


DOMOF< 
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Certification  Regarding  Debannent, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  detennined  that 
the  prosj>ective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment. 

3.  The  prospective  lower  tier  participant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prosp)ective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  had  become 
erroneous  by  reason  of  changed 
circumstances. 

4.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules  implementing 
Executive  Order  12549.  You  may  contact  the 
person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  TTie  prospective  lower  tier  participant 
agrees  by  submitting  this  proposal  that, 
((Page  33043)1  should  the  proposed  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  profKised 
for  debannent  under  48  CFR  part  9,  subf>art 
9.4,  debarred,  suspended,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  covered  transaction,  unless  authorized 
by  the  department  or  agency  with  which  this 
transaction  originated. 

6.  The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  ]Mt>posal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debannent, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction,"  without  modification,  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

7.  A  participant  in  a  covered  transaction 
may  lely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 

it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  NonfMocurement 
Programs. 


8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  with 
which  this  transaction  originated  may  pursue 
available  remedies,  including  suspension 
and/or  debarment 

Certification  Regarding  Debannent, 
Suspension,  Indyigibtlity  and  Voluntary 
ExclusioB— Lower  Tier  CoTerad 
Transactions 

(1)  The  prosp>ective  lower  tier  participant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principals  is  presently 
debarred,  suspended,  propK>sed  for 
debannent,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  department  or 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  imable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Certification  Regardmg  Debannent, 
Suspension,  and  Other  Responsibility 
Matters— Primary  Ceverad  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  primary  participant  is 
providing  the  certification  set  out  below. 

2.  The  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  prosp»ective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certification  or  explanation 
will  be  considered  in  coimaction  with  the 
department  or  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary 
participant  to  furnish  a  certiJBcation  or  an 
explanation  shall  disqualify  such  person 
from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  feet  upon  which 
reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  later  determined  that  the 
prospective  primary  participant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  defeult. 

4.  The  prospective  primary  participant 
shall  provide  immediate  written  notice  to  the 


department  or  agency  to  which  this  pro(>08al 
is  submitted  if  at  any  time  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

5.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  department  or  agency  to 
which  this  proposal  is  being  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

6.  The  prospective  primary  participant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  emer  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  proposed  for  debarment  under 
48  CFR  part  9,  subpart  9.4,  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participiation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  the  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exchision-Lower  Tier  Covered  Transaction," 
provided  by  the  department  or  agency 
entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

8.  A  pMrticipant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4 
debarred,  susp>ended,  ineligible,  or 
volimtarily  excluded  fiom  the  covered 
transaction,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 

it  determines  the  eligibility  of  its  principals. 
Each  participant  may.  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

9.  Nothing  contained  in  the  forgoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

10.  Except  for  transactions  authorized 
under  paragraph  6  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9.  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 
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tanniaate  this  tmuacdon  for  cause  or 
default 

Caitificatiaa  Kegarding  Debamient. 
Snspensioa.  and  Other  Responsibility 
Matters — Primary  Covered  Transactiona 

(1)  The  praepective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  by  any  Federal 
department  or  agency; 

(b)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  ofbnse 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  foigery.  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal.  State  or  local] 
with  commission  of  any  of  the  ofiienses 
enumerated  in  paragraph  (iKb)  of  this 
certification;  and 

(d)  Have  not  urithin  a  three- year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State  or 
local]  terminated  for  cause  or  default 

(2]  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 


Certificatian  Regarding  Lobbying 

Certification  for  Contracts.  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  offlcer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  coopterative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement 

(2]  If  any  funds  other  than  Federal 
appropniated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 


was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  impose  by 
section  1352,  title  31  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
require  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  mora 
than  $100,000  for  each  such  failure. 

Signature 

fiOe 

Organization 

Date 

BHJJNQ  CODE  41S4-01-P 
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DISCLOSURE  OF  LOBBYING  ACnvlTlES 

Complete  this  Iwm  to  disctese  tobbying  aaivitie*  punuant  to  31  U.S.C.  13S2 
(See  revene  tor  public  burden  ditdoture.) 


ktrOMt 


D 


TypeofFcdml 

a.  contrxt 

b.  grmt 

c  cooperative  aBeement 
d.  loan 

e-  loan  guarantee 

(■  lom  insurance 


n 


•f  Fcrfcrai  ActMK 

a.  bid^oMer/appiication 

b.  initial  award 
c  post-award 


a    Subawardee 
Tier 


OMificC  if  kno^^nt 


i.     Federal  OepartmeM/AgeKT 


•■     Federal  AcUon 


if  known: 


S.    Report  Type: 

a.  initial  IDing 

b.  nwtehal  change 

Nr  MalMial  OuHfc  <My: 


D 


dale  of  Ian  report 


S.     M 


EMiqr  io  No.  4  ii 


CFDA  Number,  if  appUcabte: 


9.     Award 
S 


m  Kno^wftz 


10.  «.  Name  aod  AddreM  of  Lobbring  EMily 
(«/  tndnnduai.  last  name,  first  name.  Mlk 


different  from  No.  K 
(last  name,  fnt  name.  MIk 


undudmg 


lanaeh  Cnwumwen  ! 


11.  Amount  of  PaymcM  tcheck  all  that  applyh 

^  ^__^.^__  Dactual       O  planned 


SiasuUiiMAJL 


12.  Form  of  Payment  Ictteck  all  that  applyh 
Q    a.  cash 

O    b.  in>kind:  specify:  nature 

va 


IX  Typeoi 

O  J 

u  b.  ofi^tmc  fee 

a  c  comiiiiMiuii 

u  d.  contingent  fee 

a  e.  deterred 

a  f.  other;  ipocify: 


Ichedc  a  that  apptyk 


14.  Ifief  Description  of  Services  Performed  or  lo  be  Pertormed  aad  Daieti)  e<  Sewke. 
or  M«nbe«..comacled.  lor  Payment  tadicaled  in  hem  II:  »«'••»«««. 


oificcftM. 


IS.  Comimiaiion  ShccMt)  SF4U<A  I 


fWd.  C>..»«.IK>.  th^,!  V^.A.  H ...-«»,. 


D  Yet  a  No 


lliM<M|e 


'ilt^"W?t^!il?*^^^^^-  V  :-^^^^§^Wl^l^  ^ 
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Ortlficatioa  Ragarding  EoTironineoUl 
Tobacco  Smoka 

Public  Law  103-227,  Part  C— 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pro-Children  Act  of  1994  (Act), 
requires  that  smoking  not  be  permitted  in  any 

Krtion  of  any  indoor  routinely  owned  or 
laed  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  provision  of  healtli, 
day  care,  education,  or  lilxvry  services  to 
children  under  the  age  of  18,  if  the  services 
are  funded  by  Federal  programs  either 
directly  or  tbrough  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residencas,  fiscilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
bcilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  SlOOO  per  day  and/ or  the  imf>osition  of  an 
adftiinistrative  oxnpliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  wrill 
comply  with  the  requirements  of  the  Act  The 
applicant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  be 
included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  that 
■11  subgrantees  shall  certify  accordingly. 
[FR  Doc  97-8839  Filed  4-7-97;  8:45  ami 
■LUNG  COOe  41««-«1-# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  93600-97-1] 

Availability  of  Funds  and  Request  for 
Applications  Fiscal  Year  1997 
Discretionary  Announcement  for 
Cooperative  Agreements  To  Support 
Head  Start  Quality  Improvement 
Centers 

AGENCY:  Administration  on  Children, 
Youth  and  Families,  ACF,  DHHS. 
ACTION:  Announcement  of  the 
availabiUty  of  fiscal  year  1997  funds  and 
request  for  applications  for  16  multi- 
year  Head  Start  Quality  Improvement 
Centers  to  provide  training  and 
technical  assistance  to  local  Head  Start 
projects. 

SUinURY:  The  Administration  for 
Children  and  Families,  Administration 
on  Children  Youth  and  Families'  Head 
Start  Bureau  announces  the  availability 
of  competitively  awarded  cooperative 
agreement  grants  to  assist  qualified 
institutions  and  organizations  in  the 
provision  of  training  and  technical 
assistance  (T/TA)  to  local  Head  Start 
projects  in  16  service  areas.  The 
cooperative  agreements  will  support 


Head  Start  Quality  Improvement 
Centers  (HSQICs).  ACF  Regions  I.  m, 
Vn,  Vm,  DC.  X.  the  American  Indian 
Program  and  Migrant  Program  Branches 
will  have  one  HSQIC  each  while  ACF 
Regions  II,  IV,  V,  and  VI  will  have  two 
H^ICs.  The  States  included  in  each  of 
these  16  service  areas  are  Usted  in 
Appendix  A. 

DATES:  The  closing  date  for  receipt  of 
appUcations  under  this  announcement 
is  June  9, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  related  to  the  F*rogram 
Announcement,  please  contact  the 
ACYF  Operations  Center,  Technical 
Assistance  Team  at  1-800-351-2293. 
Staff  at  this  center  will  answer  questions 
regarding  the  application  requirements 
or  refer  you  to  the  appropriate  contact 
person  in  ACYF  for  programmatic 
questions.  You  may  also  locate 
fi^uenUy  asked  questions  about  this 
program  announcement  on  the  ACYF 
Website  at  http://www.acf.dhhs.gov. 

Background  and  Program  Purpose 

Head  Start  is  a  national  program  that 
provides  comprehensive  developmental 
services  for  preschool  children,  ages 
three  to  five  from  low-income  famiUes 
and,  under  the  Early  Head  Start 
prt>gram,  for  infants,  toddlers  and 
pregnant  women.  An  essential  featiuv  of 
every  Head  Start  program  is  the 
involvement  of  parents,  both  in  the 
development  of  their  children  and  in 
the  direction  of  the  program  at  the  local 
level. 

Now  administered  by  the 
Administration  for  Children  and 
Famihes,  the  Head  Start  program  began 
in  1965  in  the  Office  of  Economic 
Opportunity  as  an  innovative  way  to 
serve  children  and  their  low-income 
families.  For  FY  1997.  $3,981,000,000  is 
available  for  Head  Start  and 
approximately  752.000  children  are 
expected  to  be  enrolled.  Approximately 
1,430  community-based,  public  and 
private  non-profit  organizations  receive 
Head  Start  grants  and  develop  unique 
and  innovative  programs  within  a 
framework  of  national  standards  to  meet 
their  specific  local  needs.  Head  Start 
links  families  with  other  commimity 
institutions  and  local  education 
agencies  through  both  center  and  home- 
based  programs. 

In  FY  1994  the  Advisory  Committee 
on  Head  Start  Quality  and  Expansion 
issued  its  recommendations  for 
improvement  and  expansion.  It 
recommended  that  Head  Start  (1)  Strive 
to  achieve  quality  and  excellence  in 
every  local  Head  Start  program,  (2) 
respond  flexibly  to  the  needs  of  the 
children  served  and  their  famihes  and 


(3)  forge  new  partnerships  at  the 
commimity,  State  and  Federal  levels. 
The  Committee  found  that  most  Head 
Start  grantees  provide  high  quality 
services;  however,  the  quality  of 
programs  is  uneven  across  the  country. 

In  renewing  the  Head  Start  vision  in 
a  way  that  responds  more  effectively  to 
a  changing  world.  Head  Start  is 
continuing  to  provide  high  quahty 
comprehensive  services  and  to  strive  for 
excellence.  As  Head  Start  is  expanding 
and  renewing  itself,  there  is  a 
concomitant  need  for  assistance  from 
institutions  and  organizations  that  can 
provide  effective  and  responsive 
training  and  technical  assistance  that 
support  the  work  of  the  grantee  and 
delegate  agencies  that  directiy  provide 
the  services  to  children  and  their 
famiUes. 

The  Head  Start  Quality  Improvement 
Centers  (HSQICs)  created  through  this 
announcement  will  form  a  regionally- 
based  system,  composed  of  institutions 
and  organizations  whose  common 
purpose  will  be  to  work  vnXh  local  Head 
Start  programs  through  training  and 
technical  assistance  (T/TA).  This 
nationwide  T/TA  effort  is  designed  to 
support  the  continuous  improvement  of 
all  grantees  and  delegate  agencies  as 
they  work  to  provide  high  quaUty  and 
effective  services  to  children  and 
famiUes  and  address  the  emerging 
priorities  of  child  aire  partnerships, 
Head  Start  expansion  and  welfare 
reform.  The  T/TA  system  reflects  a 
national  commitment  to  quahty 
improvement,  local  capacity-building 
and  ongoing  evaluation. 

In  previous  years,  ACF  operated  its 
national  Head  Start  T/TA  system 
through  contracts,  acquiring  the  services 
of  qualified  providers  to  meet  the 
training  and  technical  assistance  needs 
of  local  Head  Start  programs.  In  this 
announcement,  ACF  responds  to  the 
recommendations  of  the  Secretary's 
Advisory  Committee  on  Head  Start 
Quality  and  Expansion  and  to 
consultations  with  more  than  1,000 
people  in  the  field  of  Head  Start  and 
early  childhood  development  to 
redesign  its  T/TA  system.  This 
cooperative  agreement  approach  will 
provide  assistance  to  institutions  and 
organizations  with  expertise  in  the  field 
of  early  childhood  development  and 
education  to:  Respond  to  the  needs  of 
grantees  and  delegate  agencies  and  of 
communities  for  flexible  technical 
assistance;  expand  the  influence  of 
Head  Start  as  a  national  laboratory  to 
other  community-  and  academically- 
based  early  childhood  programs;  and  to 
work  with  grantees  and  delegate 
agencies  and  with  communities  in 
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achieving  continuous  quality 
improvement  of  their  services  for 
children  and  low-income  families. 
Rather  than  a  system  of  T/TA  that  relies 
principally  on  Federal  direction  emd 
decision-making,  this  new  approach 
seeks  to  assist  experts  in  the 
communities  where  Head  Start 
programs  provide  services  in  becoming 
collaborators  in  a  renewed  quality 
improvement  effort. 

This  revised  Head  Start  T/TA  system 
will  promote  excellence  by  supporting  a 
continuous  learning  environment  for 
Head  Start  staff.  It  will  foster 
partnerships  among  Head  Start 
programs,  communities,  academic 
institutions  (two  or  four  year  colleges 
and  universities)  and  governments  to 
engage  them  in  helping  children, 
parents,  and  staff  develop  their  full 
potential. 

The  HSQICs  are  to  work  with  Head 
Start  grantees  to  enable  Head  Start 
programs  to  develop  the  following 
capacities: 

•  Provide  efEective  early  childhood 
education  programs  that  model  a 
comprehensive  child  development  approach; 

•  Enhance  the  quality  of  life  and  maximize 
the  potential  of  Head  Start-eligible  children 
and  their  fiunilies; 

•  Identify  and  effectively  access  a  wide 
variety  of  resources  available  to  the  grantees 
and  delegate  agencies,  both  within  and 
outside  Head  Start; 

•  Integrate  all  of  the  component  resources 
available  to  a  Head  Start  program  so  as  to 
enhance  and  reinforce  a  comprehensive 
approach  to  families  and  children; 

•  Establish  and  maintain  linkages  with  the 
child  care  community  to  assure  effective 
partnerships  among  providers  of  child 
development  programs:  and 

•  Maintain  the  unique  qualities  of  Head 
Start  and  help  sustain  these  qualities  through 
periods  of  growth  and  change. 

Among  the  services  the  HSQICs  will 
provide  are  the  following: 

•  Provide  joint  training  opportunities  with 
academic  institutions  for  clusters  of  grantees 
that  have  the  same  needs  based  on  an  in- 
depth  needs  assessment. 

•  Interact  with  Head  Start  State 
Associations  and  American  Indian  and 
Migrant  Head  Start  Associations,  State 
agencies  and  community  organizations  to 
coordinate  services  and  to  track  relevant 
State  legislation  and  regulations. 

•  Focus  upon  management,  coordination 
and  faciUtation  of  T/TA  services  within  the 
Region  or  sub-R^on. 

•  Enhance  local  program  capacity  to 
ensure  continuous  improvement. 

•  Elstablish  and  maintain  a  cadre  of 
qualified,  locally-based  consultants  to 
provide  T/TA. 

•  Customize  services  based  upon  research 
and  supported  by  state-of-the-art  technology. 

•  Facilitate  information  sharing  and 
collaboration  with  stakeholders  in  Head  Start 


and  in  the  early  child  care  communities  as 
well  as  academic  communities. 

•  Engage  in  an  ongoing  strat^c  planning 
process  that  will  allow  the  system  to  adapt 
to  a  demanding  and  rhanging  environment 

The  HSQICs  will  each  establish 
structures  for  the  delivery  of  services 
that  meet  the  needs  of  their  service  area. 
We  expect  these  structures  will  vary 
from  HSQIC  to  HSQIC.  These  stinctuies 
might  involve  creating  one  or  more 
'  satellite  sites  to  serve  the  Head  Start 
grantees  in  a  State,  in  several  States  or 
a  cluster  of  grantees  in  parts  of  one  or 
more  States.  Such  State  or  cluster  sites 
may  be  used  to  establish  a  presence 
closer  to  grantee  communities.  Large 
States  may  have  more  than  one  cluster 
site  and  smaller  States  may  share  a 
cluster  site.  The  American  Indian 
Programs  Branch's  HSQIC  may  have  up 
to  three  cluster  sites  and  the  Migrant 
Programs  Branch's  HSQIC  may  have  up 
to  two  cluster  sites.  In  other  instances, 
a  HSQIC  might  assign  staff  within  its 
central  office  to  serve  as  liaison  to 
grantees  in  a  State  or  part  of  a  State. 
Applicants  are  encouraged  to  propose 
efficient  and  effective  approaches  to 
achieving  this  kind  of  geographic  ' 
proximity. 

It  is  assumed  that  Head  Start  grantees 
and  delegate  agencies  moII  have  varying 
levels  of  T/TA  needs  and  will,  therefore, 
seek  varying  levels  of  assistance  from 
this  project. 

HSQICs  will  be  responsible  for 
fulfilling  the  program  goals  and 
objectives  outlined  in  their  applications, 
including  responsibilities  for  directing, 
managing  and  implementing  programs 
of  training  and  technical  assistance  for 
the  Regions  that  they  serve.  These 
programs  should  be  tailored  to  meet  the 
needs  of  the  various  Head  Start  grantees, 
the  state  of  the  field  of  early  childhood, 
and  the  existing  resources  within  the 
Region  or  sub-Region. 

Additional  information  about  the 
range  of  program  areas  and  needs  of 
Head  Start  grantees  and  guidance  to 
approaches  to  training  and  technical 
assistance  is  provided  in  Appendix  B. 

Federal  Involvement 

Federal  involvement  in  the  HSQICs 
will  include  substantial  roles  for  the 
Head  Start  Bureau,  which  includes  the 
American  Indian  Programs  Branch  and 
the  Migrant  Programs  Branch,  and  the 
ACF  Regional  Offices.  Substantial  Head 
Start  Bureau  and  ACF  Regional  Office 
involvement  with  the  HSQIC  will  occur 
when: 

•  Changes  in  initiatives  or  national  Head 
Start  policy  need  to  be  communicated  to  the 
HSQIC  because  of  the  efEect  on  the  Head  Start 
programs  with  which  the  HSQICs  are 
working; 


•  Federal  approval  is  needed  for  the 
HSQIC  to  select  or  award  a  nibgrant  or 
contract; 

•  Federal  consultatioD  and  approval  is 
needed  in  the  selection  of  a  project  director; 

•  Federal  collaboration  or  joint  planning 
and  participation  in  conferences  or  meetings 
with  Head  Start  programs  and  child 
development  professionals  will  achieve 
efficiencies  and  more  effective  agendas;  and 

•  Participation  on  the  HSQICs  Regional  T/ 
TA  Coordinating  Council  with  others,  as 
described  in  Appendix  B,  will  assist  die 
HSQIC  provider  in  setting  overall  policies 
and  in  conducting  an  ongoing  evaluation  of 
the  T/TA  provided. 

The  roles  of  the  Head  Start  Bureau 
and  ACF  Regional  Offices  are  as  follows: 
The  Head  Start  Bureau  will: 

•  Provide  leadership  and  support  for  the 
national  Head  Start  T/TA  system,  which 
includes  the  use  of  national  contractors  and 
HSQICs  to  support  meetings,  program 
monitoring,  materials  development  and  other 
specific  needs; 

•  Set  Head  Start  program  priorities  and 
formulate  new  initiatives  that  may  affiect  the 
plans  and  priorities  of  the  HSQICs,  and 
consult  regularly  with  the  HSQICs  to  ensure 
that  they  are  fully  informed  of  these  national 
priorities  and  initiatives; 

•  Set  standards  for  the  HSQICs  in  the 
provision  of  quahty  Head  Start  T/TA  services 
for  children  and  hmihes; 

•  Foster  collaboration  within  and  outside 
of  Head  Start,  develop  paitnershipts  among 
Federal  programs,  and  promote  partnerships 
with  the  business  community: 

•  Conduct  semiannual  T/TA  meetings,  to 
which  the  HSQICs  will  be  invited;  and 

•  Monitor  the  HSQICs  to  ensure 
accountabihty  and  fiscal  responsibiUty 
throughout  the  T/TA  system. 

The  ACF  Regional  Offices  and  the 
Head  Start  Bureau's  American  Indian 
Programs  Branch  and  Migrant  Programs 
Branch  will  each: 

•  Appoint  a  T/TA  coordinator  to 
coordinate  Regional  or  sub-Regional  T/TA 
services  and  to  serve  as  a  liaison  with  the 
HSQIC; 

•  Participate  in  the  HSQICs  Regional  or 
sub-Regional  Coordinating  Council,  as 
described  in  Appendix  B; 

•  Review  a  summary  of  the  needs 
assessments  and  the  T/TA  piaiu  for  grantees 
in  the  Region  or  sub-Region  in  order  to 
effectively  coordinate  T/TA  activities; 

•  Conduct  bimonthly  (every  other  month] 
conference  calls  or  Regional  or  sub-Regional 
T/TA  coordinating  meetings; 

•  Attend  national  T/TA  meetings; 

•  Seek  out  collaborations  within  and 
outside  the  Head  Start  program  by 
participating  on  the  HSQICs  Regional  or  sub- 
Regional  Coordinating  Cotmcil;  exhibiting 
leadership  in  coordinating  child  care/Head 
Start  partnerships  and  working  with  the 
Head  Start  State  Collaboration  grantees; 

•  Annually  review  all  services  performed 
by  the  Regional  HSQIC  prior  to  submission 
of  the  continuation  application  in  order  to 
provide  relevant  consultation  to  the  HSQIC 
and  Regional  or  sub-Regional  coordination; 
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•  Conduct  reviews  and  manage  the  follow- 
up  process  for  deficient  grantees,  i.e..  carry 
out  joint  planning  with  the  HSQIC  designed 
to  address  identified  deficiencies  and  to 
idantify  the  T/TA  needed  by  deficient 
grantees  in  order  to  implement  their  Quality 
In^irovement  Plans  (QIPs);  and 

•  Encouraging  well-perfbnning  grmntees  to 
develop  their  own  T/TA  plans  and  to 
implement  their  own  T/TA. 

Program  Duration 

This  announcement  is  soliciting 
applications  for  project  periods  up  to 
five  years.  Awards,  on  a  competitive 
basis,  will  be  for  a  one-year  budget 
period.  Applications  for  continuation 
cooperative  agreements  funded  under 
these  awards  beyond  the  one-year 
budget  period,  but  within  the  five-year 
project  period,  will  be  entertained  in 
subsequent  years  on  a  noncompetitive 
basis,  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
cooperative  agreement  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government 

Eligible  Applicants 

Public,  private  nonprofit,  and  private 
for-profit  organizations  are  eligible  to 
apply  for  these  cooperative  agreements. 
It  should  be  noted  that  for-profit 
organizations  must  waive  their  fee/ 
profit 

Only  incorporated  agencies  and 
organizations,  not  individuals,  are 
eligible  to  apply.  On  ail  applications 
developed  jointly  by  more  than  one 
agency  or  organization,  the  application 
must  identify  only  one  organization  as 
the  lead  organization  and  the  official 
applicant  The  other  organizations  may 
be  included  as  participants,  stibgrantees 
or  subcontractors. 

Before  the  applications  are  reviewed, 
each  application  will  be  screened  to 
determine  that  the  applicant 
organization  is  an  eligible  applicant  as 
specified.  Ineligible  applicants  will  be 
notified  at  that  time. 

Proiect  Derekyment 

Applicants  are  urged  to  discuss  their 
interests  and  ideas  for  developing 
HSQICs  early  in  the  planning  stage  with 
local  Head  Start  grantees  and 
appropriate  State.  Regional,  and  local 
agencies.  Community  support  should  be 
encouraged  by  providing  opportunities 
for  public  and  private  participation  in 
theplanning  and  development  phases. 

Tnis  program  is  covered  imder 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  and  45  CFR  Part  100, 
"Intergovernmental  Review  of  Health 
and  Himian  Services  Program  and 
Activities." 


Under  the  Executive  Order,  States 
may  design  their  own  processes  for 
reviewing  and  commenting  on  proposed 
Federal  assistance  under  covered 
programs.  All  jurisdictions  which 
participate  in  the  Executive  Order 
process  have  established  Single  Points 
of  Ck}ntact  (SPOCs).  A  list  of  the  Single 
Points  of  Contact  for  each  State  and 
Territory  is  included  in  this  program 
announcement  as  Appendix  C. 
Applicants  from  participating 
jtuisdictions  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  to  the 
prospective  applications  and  to  receive 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  ACF 
program  office  can  obtain  and  review 
SPOC  comments  as  part  of  the  award 
process.  The  applicant  must  submit  all 
required  materials,  if  any,  to  the  SPOC 
and  indicate  the  date  of  this  submittal 
(or  the  date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a.  Under  45  CFR  100.8(a)(2),  a 
SPOC  has  60  days  from  the  application 
deadline  to  comment  on  proposed  new 
and  competing  continuation  awards. 
SPOCs  are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations.  Additionally, 
SPOCs  are  requested  to  clearly 
difi^erentiate  between  mere  advisory 
comments  and  those  official  State 
process  reconunendations  which  may 
trigger  the  "accommodate  or  explain" 
rule.  When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Head  Start  Bureau, 
Administration  on  Children,  Youth  and 
Families.  P.O.  Box  1182,  330  C  Street. 
S.W..  Washington.  D.C.  20201. 

Completing  the  Application 

In  preparing  the  application,  use 
standard  English  language  and  avoid 
jargon.  For  the  program  narrative,  type 
using  black  print  no  smaller  than  12 
pitch  or  12  point  size.  An  application 
may  not  exceed  250  double-spaced 
pages  inclusive  of  restunes,  charts  and 
appendices.  If  applications  exceed  250 
double-spaced  pages,  the  other  pages 
win  be  removed  from  the  application 
and  not  considered  by  the  reviewers. 

Each  copy  should  be  secured  with  a 
binder  clip  in  the  upper  left-hand 
comer.  The  application  must  be 
paginated  trnginning  with  the  Standard 
Form  424  (SF-424)  and  also  contain  a 
table  of  contents  listing  each  section  of 
the  application  with  the  respective 
pages.  To  facilitate  handling,  do  not  use 
covers,  ring  binders  or  tabs.  Applicants 
are  requested  not  to  send  pamphlets, 
brochures,  or  other  printed  materials  as 
these  pose  xeroxing  difficulties  nor 


should  any  video  material  be  submitted. 
These  materials,  if  submitted,  will  not 
be  included  in  the  review  process  if 
they  exceed  die  page  limitation.  Each 
page  of  the  application  will  be  counted 
to  determine  total  length.  Applicants  are 
advised  that  the  copies  of  application 
submitted,  not  the  original,  will  be 
reproduced  by  the  Federal  government 
for  review. 

Instructions  for  completing  the  forms 
are  found  either  on  the  reverse  sides  of 
the  forms  or  on  supplemental  pages. 

Additional  guidance  may  be  provided 
in  the  program  announcement.  If  more 
space  is  needed  than  is  provided,  use  a 
blank  sheet  of  paper  to  complete  the 
item,  using  the  identical  format  Clearly 
identify  the  continuation  page  as  such, 
and  the  information  items  contained 
thereon,  and  attach  the  page  after  the 
appropriate  page  of  the  application. 
Computer-generated  facsimiles  may  be 
substituted  for  any  of  the  forms 
provided  in  this  packet  Such  substitute 
forms  should  be  printed  in  black  ink 
and  must  maintain  the  exact  wording 
and  format  of  the  government-printed 
forms,  including  all  captions  and 
spacing.  Any  deviations  may  be  grounds 
for  ACF  to  reject  the  entire  application. 

Additional  note:  For  SF— 424  item 
"Federal  Identifier,"  if  the  applicant 
organization  currently  has  a  payment 
accoimt  with  the  Department  of  Health 
and  Human  Services,  cite  the  Payee  EIN 
or  PIN  in  the  "Federal  Identifier"  block. 

Assembling 

To  facilitate  the  review  and 
processing  of  the  application  by  the 
awarding  office,  all  pages  should  be 
numbered  and  preceded  by  a  table  of 
contents.  Assemble  the  application  with 
the  cover  letter  (if  provided)  on  top 
followed  by  a  table  of  contents,  the  SF- 
424  series  forms,  the  program  narrative, 
and  any  remaining  documents. 
Completed  applications  should  be 
signed  and  dated  in  ink  by  the 
authorized  official  of  the  applicant 
organization.  An  original  and  two 
copies  of  the  application  should  be 
provided.  Applicants  may  omit  from  the 
application  copies  which  will  be  made 
available  to  the  non-Federal  reviewers 
that  specify  salary  rates  or  amoimts  for 
individuals  identified  in  the  application 
budget.  Rather,  only  summary 
information  is  required. 

Applicants  are  encouraged  to  use  the 
least  cosUy,  but  most  efficient  method 
for  binding  and  sectiring  their 
application  documents. 

Application  Sulmusrion 

Mail  or  hand  deliver  completed 
applications  in  accordance  with  the 
instructions  in  this  announcement  Be 
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aware  that  the  deadline  specified  in  this 
annoimcement  is  either  a  'receipt  date' 
or  a  'postmark  date'  deadline.  Also  note 
that  there  are  different  instructions  and 
addresses  for  mail  delivery  and  hand 
delivery  of  applications.  ACF  cannot 
accommodate  transmissions  of 
applications  by  £ax  or  through  other 
electronic  media.  Therefore, 
applications  transmitted  to  ACF 
electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt 

An  applicant  should  submit  an 
original  and  two  copies  of  its 
application  by  mail  to:  ACYF 
C>perations  Center,  3030  Qarendon 
Blvd.,  Room  240,  Arlington,  Virginia 
22201,  (703)  351-7676,  (703)  528-0716 
(FAX). 

An  applicant  may  apply  for  more  than 
one  Regional  or  sub-Regional  service 
area,  but  must  submit  a  separate 
application  for  each  service  area  for 
which  it  is  applying. 

Applications  hand-carried  by 
applicants,  applicant  couriers,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  date  if  delivered  between  the 
normal  working  hours  of  8  a.m.  and  4:30 
p.m..  to  Room  240.  3030  Clarendon 
Blvd..  Arlington.  Virginia,  Monday 
through  Friday,  (excluding  Feder^d 
holidays).  (Applicants  are  cautioned 
that  express/overnight  mail  services  do 
not  always  deliver  as  agreed.) 

The  closing  date  for  the  submission  of 
applications  imder  this  announcement 
is  June  9, 1997. 

Deadlines:  Applications  will  be 
considered  as  meeting  the  above 
deadline  if  they  are  either: 

1.  received  on  or  before  the  deadline  date 
at  the  receipt  point  specified  in  this  program 
announcemant  or 

2.  sent  on  or  before  ths  deadline  data  and 
received  by  ACF  in  time  for  the  independent 
review. 

Applicants  are  responsible  for  mailing 
applications  well  in  advance,  when 
tising  all  mail  services,  to  ensure  that 
applications  are  received  on  or  before 
the  deadline  date. 

Applicants  are  cautioned  to  request  a 
legibly  dated  U.S.  Postal  Service 
postmariL  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Late  Applications 

Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
applications.  ACF  will  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 


ACF  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicants. 

Intent  To  Apply 

If  you  are  going  to  submit  an 
application,  send  a  postcard  or  call  in 
the  following  information:  the  name, 
address,  and  telephone  number  of  the 
contact  person;  the  name  of  the 
organization;  and  the  Regional  or  sub- 
Regional  service  area  in  which  you  may 
submit  an  application  within  two  weeks 
of  receipt  of  this  announcement  to: 
Administration  on  Children,  Youth  and 
Families,  Operations  Center,  3030 
Clarendon  Boulevard,  Room  240, 
Arlington,  Va.  22201.  The  telephone 
number  is  1-800-351-2293.  T^ 
information  will  be  used  to  determine 
the  number  of  expert  reviewers  needed 
and  to  update  the  mailing  list  of  persons 
to  whom  the  program  announcement  is 
sent 

Acknowledgement  of  Receipt 

Each  applicant  will  be  sent  a  written 
acknowledgement  of  receipt  by  ACF  as 
soon  as  possible  after  receipt  of  an 
application.  Applicants  are  welcome  to 
provide  a  mailing  label  with  their 
application  to  help  expedite  this 
process.  If  provided,  the  mailing  label 
should  reflect  the  mailing  addrms  of  the 
authorizing  official  who  is  applying  on 
behalf  of  the  organization.  If 
acknowledgment  of  receipt  of  your 
application  is  not  received  within  eight 
weeks  after  the  deadline  date,  please 
notify  the  ACYF  Operations  Center  by 
telephone  at  1-800-351-2293. 

Nonconfisrming  Applications 

Applications  which  are  determined  to 
be  nonconforming  shall  not  be  accepted 
for  processing  and  shall  be  retnmed  to 
the  applicant  A  grant  application  may 
be  classified  as  nonconforming  if  it  does 
not  meet  the  requirements  of  this 
program  announcement 

Application  Review 

Applications  will  be  evaluated  and 
rated  according  to  criteria  and  priorities 
which  are  established  for  the  particular 
grant  program  involved  and  which  are 
described  in  this  announcement  (see 
below). 

ACF  anticipates  awarding  cooperative 
agreements  for  the  T/TA  grants 
described  in  this  announcement.  A 
cooperative  agreement  is  a  finanrial 
assistance  award  that  allows  substantial 
Federal  involvement  in  the  activities 


imdertaken  with  Federal  finanrinl 
support.  Supporting  the  HSQICs 
through  cooperative  agreements  Mrill 
ensure  cooperation  and  coordination  in 
the  provision  of  T/TA  to  Head  Start 
programs  and  related  commimity  child 
development  efforts  between  the 
Federal  government  and  the 
organizations  and  institations  that 
operate  HSQICs. 

Timely  applications  from  eligible 
applicants  wrill  be  reviewed  and  scored 
competitivefy.  Experts  in  the  field, 
generally  persons  from  outside  the 
Federal  government,  will  use  the 
evaluation  criteria  listed  below  to 
review  and  score  the  applications.  The 
results  of  this  review  are  the  primary 
factor  in  making  funding  decisions. 
ACYF  may  also  solicit  written 
comments  from  ACF  Regional  Offices, 
the  Head  Start  Bureau  and  other  Federal 
agencies  with  knowledge  of  the 
applicant's  capability  and  expertise. 
"These  comments,  along  with  those  of 
the  expert  reviewers,  will  be  considmed 
in  making  funding  decisions  and  will  be 
a  part  of  the  official  application  file. 

The  applicant  must  demonstrate 
capacities  to  vfork  with  communify- 
besed,  £amily-centered  programs,  low- 
income  families,  and  thus  public  and 
private  organizations  that  relate  to  them. 
There  must  be  a  congruence  of  the 
applicant's  mission  or  purpose  with  the 
besic  mission  of  the  Head  Start  program 
to  provide  comprehensive  child 
development  services  for  the  children  of 
low-income  families. 

Evaluation  Criteria 

All  timely  applications  from  eligible 
applicants  will  be  evaluated  on  the 
extent  to  which  they  meet  the  following 
criteria: 

a.  Objectives  and  Need  for  Assistance  (10 
points)  The  applicant  clearly  and  concisely 
identifies  and  documents  relevant  economic, 
social,  financial,  institutional  and  other 
problems  requiring  training  and  technical 
assistance;  and  states  the  principal  and 
subordinate  ol^ectives  of  tiie  proposed 
HSQIC.  Supporting  documentation  or  other 
testimony  from  conoamed  iotarests  other 
than  the  applicant  on  the  need  for  assistiinre 
may  ba  used 

b.  Results  or  Benefits  Expected  (10  points) 
The  applicant  deariy  and  concisely  idantifiat 
the  specific  and  measurable  results  and 
benefits  to  be  achieved  by  the  proposed 
HS^C,  which  are  consistent  with  the 
objectives  of  the  proposal,  and  indicates 
anticipated  contributions  to  the  quality  of 
Head  Start  services.  poUcy,  and  practice. 

c.  Approach  (40  points)  The  applicant 
describes  how  the  project  will  be  conducted. 
The  applicant  describes:  How  grantees  will 
be  supported  in  moving  toward  higher  levels 
of  quality  and  excellence;  the  levels  of 
mining  and  technical  assistance  terrioe  that 
%vill  be  provided  to  diCforent  categories  of 
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grantees  and  how  grantees  will  be  selected 
for  each  level  of  service;  the  uses  that  will 
be  made  of  communication  technology  and 
learning  modules;  how  priorities  will  be  set 
among  com(>etLng  demands;  and  how  work 
assigiunents  will  be  managed.  The  applicant 
proposes  a  realistic  and  comprehensive  plan 
of  action  for  achieving  the  objectives  of  the 
pro{K>sed  HSQIC;  details  how  the  proposed 
training  and  technical  assistance  would  be 
accomplished  and  lists  organizations, 
consultants,  and  other  key  individuals  who 
will  work  on  the  pro)ect:  and  describes  its 
approach  to  ensuring  continuous 
improvement  in  its  efforts  to  meet  the 
identified  needs  and  to  achieve  the  identified 
results  and  benefits. 

d.  Staff  Background  and  Organization's 
Experience  (20  p>oints)  The  applicant 
identifies  qualified  staff  with  the  necessary 
educational  and  experiential  backgrounds 
and  documents  the  background  of  the 
proposed  project  director  and  other  proposed 
project  staiff  (providing  name,  address, 
training,  most  relevant  educational 
background  and  other  qualifying  experiences 
along  with  resumes  and  short  descriptions  of 
their  proposed  resp>on5ibilitie8  or 
contributions  to  the  applicant's  work  plan); 
the  experience  of  the  applicant  in 
administering  a  protect  like  the  one 
proposed;  and  the  applicant's  ability  to 
eSsctively  and  efficiently  administer  this 
project 

e.  Budget  Appropriateness  and 
Reasonableness  (20  Points)  The  applicant 
dearly  describes  and  justifies  as  reasonable 
and  realistic  the  project's  costs  in  view  of  the 
activities  to  be  carried  out  and  the 
anticipated  outcomes. 

Fuading  Decisions 

After  a  decision  has  been  reached  to 
disapprove  or  not  fund  a  grant 
submission  during  a  given  review  cycle, 
a  written  notice  shall  be  sent  to  the 
unsuccessful  applicant  by  the 
responsible  program  official  within  30 
days  after  that  decision. 

After  Federal  funds  are  exhausted  for 
a  grant  competition,  applications  which 
have  been  independently  reviewed  and 
ranked  but  have  do  final  disposition 
(neither  approved  nor  disapproved  for 
funding)  may  again  be  considered  for 
funding.  Reconsideration  may  occur  at 
any  time  funds  become  available  within 
12  months  following  ranking.  ACF  does 
not  select  from  multiple  ranking  lists  for 
a  program.  Therefore,  should  a  new 
competition  be  scheduled  and 
applications  remain  ranked  without 
final  disposition,  applicants  are 
informed  of  their  opportunity  to  reapply 
for  the  new  competition,  to  the  extent 
practical. 

The  anticipated  annual  funding  for 
the  HSQICs  will  range  from  a  minimum 
of  approximately  $775,000  to  a 
maximum  of  approximately  $2,400,000, 
depending  upon  the  service  area.  These 
amounts  are  generally  proportionate  to 
a  combination  of  the  number  of  Head 


Start  children  and  the  number  of  Head 
Start  grantees  in  each  service  area,  as 
compared  to  other  service  areas.  Below 
is  a  list  of  the  projected  annual  funding 
level  for  the  initial  funding  year  for  each 
service  area.  It  is  anticipated  that 
funding  for  each  of  the  four  possible 
subsequent  years  of  funding  will,  at  a 
minimum,  equal  the  funds  available  for 
the  first  year. 


Service  areas 

Numt)er  of 
grantees  in 
service  area 

Estimated 
funding 

Region  1 

80 

$1,164,170 

Region  11(a)  

92 

1,718,000 

Region  11(b)  

14 

778.050 

Region  III 

146 

1,970,700 

Region  IV(a) 

118 

1,711,000 

Region  IV(b) 

115 

2,330.000 

Region  V(a) 

88 

1,519,000 

Region  V{b) 

12S 

2.188,500 

Region  Vl(a) 

86 

1.431,490 

Region  Vl(b) 

94 

1.656,000 

Region  VII  

73 

1,204,350 

Region  Vin  

75 

1,273,390 

Region  IX  

79 

2.374,520 

Region  X  

64 

922.040 

American  Indten 

Programs  

130 

1.512,500 

Migrant  Pro- 

grams   

25 

1,696.290 

Program  income  must  be  reported  to 
ACF,  and  its  use,  accounted  for  on  the 
SF  269,  must  enhance  the  ACF 
cooperative  agreement  projects  and 
benefit  the  Head  Start  grantees.  The 
income  must  be  added  to  funds 
committed  to  the  cooperative  agreement 
and  must  be  used  to  further  eligible 
program  objectives.  There  is  no 
requirement  to  request  prior  approval  to 
defer  the  use  of  program  income  for  a 
later  period  of  time. 

It  is  anticipated  that  eight  Regional 
and  eight  sub-Regional  HSQICs  will  be 
funded  under  this  announcement. 
ACYF  intends  to  award  the  new 
cooperative  agreements  under  this 
annoimcement  during  the  third  or 
fourth  quarters  of  FY  1997. 

Program  Narrative 

The  program  narrative  provides  a 
major  means  by  which  the  application 
is  evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  It  should  be  concise  and 
complete  and  should  address  the 
activity  for  which  Federal  funds  arrv 
being  requested.  Supporting  documents 
should  be  included  when  they  can 
present  information  clearly  and 
succinctly.  Applicants  are  encouraged 
to  provide  information  on  their 
organization  structuj^,  staff,  related 
experience,  and  other  information 
considered  to  be  relevant.  Awarding 
offices  use  this  and  other  information  to 


determine  whether  the  applicant  has  the 
capability  and  resources  necessary  to 
carry  out  the  proposed  project.  It  is 
important,  therefore,  that  this 
information  be  included  in  the 
application.  However,  in  the  narrative, 
the  applicant  must  distinguish  between 
resources  directly  related  to  the 
proposed  project  and  those  which  will 
not  be  used  in  the  support  of  the 
specific  project  for  which  funds  are 
being  requested. 

Cross-referencing  should  be  used 
rather  than  repetition.  ACF  is 
particularly  interested  in  specific  factual 
information  and  statements  of 
measurable  goals  in  quantitative  terms. 
Narratives  are  evaluated  on  the  basis  of 
substance,  not  length.  Extensive  exhibits 
are  not  required.  (Supporting 
information  concerning  activities  which 
will  not  be  directly  funded  by  the  grant 
or  information  which  does  not  directly 
pertain  to  an  integral  part  of  the  grant 
funded  activity  should  be  placed  in  an 
appendix.)  Pages  should  be  numbered 
for  easy  reference. 

Prepare  the  program  narrative 
statement  using  the  following  format 
and  guidance: 

1.  Project  Summary/Abstract.  A 
summary  of  the  project  description 
(usually  a  page  or  less)  with  reference  to 
the  funding  request  should  be  placed 
directly  behind  the  table  of  contents  or 
SF-424. 

2.  Objectives  and  Need  for  Assistance. 
Applicants  must  clearly  identify  the 
physical,  economic,  social,  financial, 
institutional  or  other  T/TA  problems 
requiring  solutions.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated; 
supporting  documentation,  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referenced  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  narrative,  the  applicant 
is  requested  to  provide  information  on 
the  total  range  of  projects  currently 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 

3.  Results  or  Benefits  Expected. 
Identify  the  results  and  benefits  to  be 
derived  from  the  T/TA  services  to  be 
provided. 

4.  Approach.  Outline  a  plan  of  action 
that  describes  the  scope  and  detail  of 
how  the  proposed  work  would  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
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application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reasons  for  taking  your 
approach  rather  than  others. 

£)escribe  imusu£tl  features  of  the 
project  such  as  use  of  technological 
innovations,  reductions  in  costs  or  time, 
or  extraordinary  social  and  community 
involvement 

Successful  applicants  will  present 
approaches  for  providing  training  and 
technical  assistance  to  Head  Start 
programs  that  take  into  account  that 
some  grantees  and  delegate  agencies 
may  have  self-sufficient,  well-developed 
and  multifaceted  T/TA  efforts,  while 
other  grantees  and  delegate  agencies 
may  have  a  greater  need  for  T/TA  from 
Regionally-based  providers.  Additional 
guidance  on  project  design  is  provided 
in  Appendix  B. 

E>escribe  the  approaches  to  be  taken 
and  the  issues  taken  into  conspiration 
for  establishing  close  working 
relationships  at  State  levels  or  with 
geographically  defined  clusters  of 
grantees. 

Describe  how  the  T/TA  services 
would  be  designed  for  or  could  be 
adapted  for  local  Head  Start  programs  in 
a  variety  of  settings  including  center- 
based,  home-based,  combination,  part- 
and  full-day  programs. 

Describe  a  strategy  for  working  in 
cooperation  with  the  ACF  Regioiud 
Office  responsible  for  the  service  ares  in 
which  the  application  proposes  to 
provide  T/TA  or  with  the  American 
Indian  Program  Branch  and  Migrant 
Programs  Branch,  respectively. 

5.  Geographic  Location.  Give  the 
precise  location  of  the  HSQIC  and/or 
State/cluster  sites  and  the  boundaries  of 
the  area  to  be  served  by  the  proposed 
project  Maps  or  other  graphic  aides 
may  be  attached. 

6.  Additional  Information.  Staffing 
and  Position  Data — Provide  biographical 
sketches  for  key  personnel  proposed 
and  a  job  description  for  each  vacant 
key  position. 

Oiganization  Profiles — Describe  your 
institutional/organizational  capability 
and  backgroimd  in  early  childhood 
development/early  childhood 
education.  Head  Start  programs,  child 
care,  fomily  support,  community 
building,  higher  education/training  and 
T/TA  delivery. 

Include  information  on  applicant 
organizations  and  their  cooperating 
partners  such  as  organizational  charts, 
financial  statements,  audit  reports  or 
statements  from  a  CP A/Licensed  Public 
Accountant,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers 
for  chief  organizational  officerfs). 


Any  nonprofit  organization 
submitting  an  application  must  submit 
proof  of  its  nonprofit  statiis  in  its 
application  at  the  time  of  submission, 
llie  nonprofit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

For  profit  organizations  submitting  an 
application  must  include  a  written 
statement  which  certifies  that  they 
operate  as  a  corporation  incorporated 
imder  the  laws  of  the  State  of  [fill  in  the 
blank],  and  must  provide  proof  of  this 
status." 

Third-Party  Agreements — Provide 
written  agreements  between  grantees 
and  sub^antees  or  subcontractors  or 
other  cooperating  entities.  These 
agreements  may  detail  scope  of  worie, 
work  schedules,  remuneration,  and 
other  terms  and  conditions  that 
structiue  or  define  the  relationship. 

Letters  of  Support — Provide 
statements  from  commimity,  public  and 
commercial  leaders  who  support  the 
project  proposed  for  funding. 

Reporting — Provide  quarterly  progress 
reports  for  seriously  deficient  grantees, 
and  describe  how  they  were  generated 
and  coordinated  with  the  Federal 
Project  Officer  and  the  Regional 
Coordinator  i.e.,  quarterly  statistics  on: 
the  number  of  on-site  T/TA  visits,  the 
number  of  conferences/ workshops,  the 
nimiber  of  local  T/TA  resources 
accessed,  the  number  of  child  care 
programs  receiving  T/TA  services. 

Provide  a  quarterly  financial 
statement  which  include?  information 
on  the  amoimt  of  funds  expended 
during  the  quarter,  the  cumulative 
amount  expended,  and  the  amotmt  of 
funds  remaining  available. 

Note:  Eligible  applicants  must  submit  a 
complete  application  including  the  required 
forms  included  at  the  end  of  this  program 
aimouncement 

In  order  to  be  considered  for  a 
cooperative  agreement  under  this 
announcement,  an  application  must  be 
submitted  on  the  forms  and  follow  the 
directions  provided  in  this 
announcement,  all  of  which  are 
approved  by  the  Office  of  Management 
and  Budget  under  (Dontrol  Niunber 
0970-0139.  Required  forms  include  the 
Standard  Form  424  application  form 
and  Standard  Form  424B.  "Assurances: 
Non-Construction  Programs." 


Applicants  must  provide  a 
certification  concerning  loUiying  on  the 
form  provided  (OMB-0348-0046).  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification.  Applicants  must  sign  and 
return  the  certifications  with  their 
application. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug-Free  Work  Place  Act  of  1988. 
By  signing  and  submitting  the 
application,  applicants  are  providing 
the  certification  and  need  not  mail  l»ck 
the  certification  with  the  application. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  othervrise 
ineligible  for  award.  By  signing  and 
submitting  the  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
application. 

Applicants  must  also  imderstand  that 
they  will  be  held  accountable  for  the 
smoking  prohibition  included  within 
P.L.  103-227,  The  Pro-Children's  Act  of 
1994.  A  copy  of  the  Federal  RegistBr 
notice  which  implements  the  smoking 
prohibition  is  included  %vith  the  forms. 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (Pub.  L.  104-13),  the 
Department  is  required  to  submit  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  and  record-keeping 
requirement  or  program 
announcements.  This  program 
announcement  meets  all  Lafotmation 
collection  requirements  approved  for 
ACF  grant  applications  under  OMB 
Control  Number  0970—139. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  Information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber. 

Additional  Information  To  Assist 
Applicants  in  Preparing  Their 
Applications 

For  an  information  kit  which 
identifies  the  Head  Start  grantees  in 
each  Regional  and  sub-Regional  service 
area  and  which  includes  a  copy  of  the 
revised  Head  Start  Performance 
Standards,  a  copy  of  the  Head  Start 
regulations  and  other  materials  that  may 
be  useful  in  preparing  of  a  response  to 
this  announcement,  please  contact: 
ACYF  Operations  Center.  3030 
Clarendon  Blvd.,  Suite  240,  Arlington, 
Virginia  22201,  703-351-7676,  703- 
528-0716  (FAX). 

Six  information  sharing  meetings  will 
be  conducted  in  person  or  via  video- 


16846 


Federal 


/  Vol.  62.  No.  67  /  Tuesday.  April  8.  1997  /  Notices 


confarence  in  the  following  locations 
and  at  the  following  times;  (Please  call 
the  telephone  numbers  below  for 
infonnation  about  exact  time  and  place): 

•  WMhington,  D.C..  Switzar  Building.  Room 

2100,  330  C  Street.  S.W..  Contort 
Roaalind  Dailey.  (202)  20V-8347. 

•  New  York.  NY.  ACF  Region  D.  (212)  264- 

2974. 

•  Atlanta.  GA.  ACF  Region  IV,  (404)  331- 

23«e. 

•  Chicago.  IL.  ACF  Region  V.  (312)  353- 

8322. 

•  Dallas.  TX.  ACF  Region  VI.  (214)  767- 

9648. 

•  San  Francisco.  CA.  ACF  Region  DC.  (415) 

437-8481. 

The  questions  and  responses 
discussed  at  these  meetings  will  be 
shared  with  all  participating  parties  as 
well  as  organizations  expressing  an 
interest  in  receiving  copies. 

StatBtavy  AnthoritT:  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  93.600. 

Dated:  March  31.  1997. 
JsMH  A.  Hacrell. 

Deputy  Commissioner.  Administration  on 
Childnn,  Youth  and  Families. 

Appendix  A — Regional  and  Sub- 
■egional  Service  Areas  To  Be  Served  by 
Individual  Head  Start  Quality 
Inipio  f  euieut  Centers 


1 1    Connecticut.  Maine, 

lusetts,  New  Hampshire,  Rhode 
1.  Vermont 
Region  n 
Sub-region  (a):  New  Jersey,  New  Yoric 
Sul>-r«gion  (b):  Puerto  Rico,  Virgin  Islands 
Region  III    Delaware.  Maryland, 

Pennsylvania.  Virginia.  Washington, 
D.C,  West  Virginia 
Region  IV 
Sub-region  (a):  Kentucky,  North  Carolina. 

South  Carolina,  Tennessee 
Suh-region  (b):  Alabama,  Florida.  Georgia, 
Mississippi 
Region  V 
Sub-region  (a):  Michigan.  Mirmesota. 

Wisconsin 
Sub-region  (b):  Illinois,  Indiana,  Ohio 
Region  VI 
Sub-region  (a):  Arkansas,  Louisiana, 

Oklahoma 
Sub-region  (b):  New  Mexico,  Texas 
Region  VII     Iowa,  Kansas,  Missouri, 

Nebraska 
Region  vm    Colorado,  Montana,  North 

DakoU,  South  DakoU,  Utah,  Wyoming 
Region  IX    Arizona,  California,  Hawaii, 
Nevada,  American  Samoa. 
Commonwealth  of  the  Marianas,  Guam, 
Trust  Territories 
Region  X    Idaho,  Oregon,  Washington:  and  a 
satellite  center  located  in  Alaska,  serving 
both  Region  X  and  American  Indian 
Program  grantees. 
American  Indian  Programs  Branch 
American  Indian  Head  Start  grantees  in 
Alaska,  Arizona,  California,  Colorado, 
Florida,  Idaho,  Kansas.  Michigan, 
Minnesota.  Mississippi.  Montana, 
Nebraska,  Nevada.  New  Mexico,  New 


York.  North  CaroUna.  North  Dakota. 
Oklahoma.  Oregon,  South  DakoU,  Utah, 
Washington,  Wisconsin,  Wyoming 
Migrant  Programs  Branch 
Migrant  Hand  Start  grantees  in  Alabama, 
Arizona,  Arkansas.  California,  Colorado, 
Delaware,  Florida,  Georgia,  Idaho, 
Qlinois,  Indiana,  Maryland.  Michigan, 
Minnesota,  New  Jersey,  New  Mexico, 
New  York.  North  Carolina,  Ohio,  Oregon, 
Pennsylvania.  South  Carolina, 
Tennessee,  Texas,  Utah,  Virginia, 
Washington,  Wisconsin 

Af^pendix  B — Guidance  for  the  Project 
Design  of  a  Head  Start  Quality 
Improvement  Center 

The  Regional  or  sub-Regional  Head 
Start  Quality  Improvement  Centers 
(HSQICs)  are  envisioned  to  be 
coonlinator/information  hubs  at  the 
Regional/ American  Indian  Programs 
Branch  (AIPBJ/Migrant  Programs 
Branch  (MPB)  level,  disseminating  and 
collecting  information  from  the  ACF 
Regional  and  National  OfSces.  the 
American  Indian  Programs  and  Migrant 
Programs  Branches,  and  Head  Start 
grantees,  as  well  as  the  broader  child 
care  community.  The  HSQICs  are 
encouraged  to  work  with  local  agencies 
to  develop  interagency  agreements  and 
partnerships  for  the  delivery  of  T/TA. 

As  partners  with  the  Head  Start 
Bureau  and  ACF  Regional  Offices,  the 
recipients  of  these  awards  are 
encouraged  to  propose  plans  that  define 
strategies  to  meet  the  needs  of  Head 
Start  grantees  and  delegate  agencies  as 
well  as  the  child  development  field  in 
the  areas  that  they  will  serve.  The 
strategies  should  provide  for  some  level 
of  support  for  all  grantees  and  delegate 
agencies.  The  provision  of  T/TA  should 
begin  with  a  strategic  planning  process 
that  will  include  a  needs  assessment 
and  plan  development  and  will 
continue  with  steps  for  the 
implementation  of  T/TA  services  and 
for  the  evaluation  of  those  services. 
Information  may  be  shared  among  the 
HSQICs  and  with  the  Head  Start  Bureau 
and  ACF  Regional  Offices. 

The  HSQICs  will  have  responsibility 
for  assuring  T/TA  that  can  be  provided 
statewide  and  to  clusters  of  grantees,  as 
well  as  to  individuals  at  the  grantee 
level.  The  HSQICs  may  consider  the 
development  of  State/cluster  sites.  The 
State/cluster  sites,  suggested  to  ACF  in 
consultations  carried  out  in  the 
preparation  of  this  program 
announcement,  are  envisioned  as 
extensions  of  the  HSQICs.  The  number 
of  skilled  staff  located  at  the  State/ 
cluster  site  would  be  dependent  upon 
the  size  and  number  of  grantees  and 
delegate  agencies  and  within  the 
geographic  area  covered.  Current 
teaching  centers  or  State/ American 


Indian/Migrant  Head  Start  Association 
offices  mi^t  be  considered  as  possible 
State/cluster  sites. 

In  addition,  the  Regional  and  sub- 
Regional  HSQICs  should  work  with  the 
ACF  Regional  Offices,  the  American 
Indian  Programs  and  Migrant  Programs 
Branches  to  implement  T/TA  in  the 
following  areas: 

*  Quality  improvement: 

*  Core  Head  Start  Services 

+  T/TA  resources  needed  to  assure 
compliance  with  the  Head  Start  Program 
Performance  Standards  in  each  content  area 
and  to  implement  program  improvement 
plans  and  best  practices. 

■*■  Needs  Assessments  using  information 
collected,  analyses  and  syntheses  from 
National  Head  Start  T/TA  providers,  the 
Head  Start  Bureau  and  ACF  Regional  Offices, 
State/cluster  sites  and  local  Head  Start 
grantees  themselves. 

-•■  Regi^ial  or  sub-Regional  training  based 
on  needs  assessments  and  emerging  priorities 
shared  by  many  grantees. 

■f  Short-  and  long-range  Regional  T/TA 
plans  developed  by  the  Regional 
Coordinating  Council,  based  on  assessments, 
national  and  Regional  program  improvement 
plans.  State/cluster  information  and  national 
initiatives. 

■f  Model  evaluation  plans  for  grantees  and 
States/clusters  to  obtain  assessments  of  the 
quality  and  effectiveness  of  T/TA  services 
provided  on-site,  in  workshops,  and  in  direct 
consultation  and  the  use  of  the  evaluation 
data  in  planning  future  T/TA  activities. 

■•■  Assistance  to  grantees  in  developing  and 
implementing  T/TA  funded  directly  to  Head 
Start  grantees  by  Program  Account  #20  and 
other  funds. 

■*■  In  collaboration  with  the  American 
Indian  Programs  and  the  Migrant  Programs 
Branches,  T/TA  especially  directed  to  meet 
the  needs  of  American  Indian  and  Migrant 
grantees  for  information  on  relevant 
Regional/State  issues,  regulations,  and 
available  resources  or  services. 

-f  Emerging  literacy  and  niuneric 
development  through  materials  and  activities 
according  to  the  developmental  level  of  each 
child. 

*  Early  Head  Start  (EHS) 

*  Collaboration  with  the  Early  Head  Start- 
National  Resource  Contract  (EHS-NRC)  to 
enhance  and  reinforce  a  comprehensive 
approach  to  meeting  the  multiple  needs  of 
pregnant  women,  and  families  with  infants 
and  toddlers. 

■¥  Assistance  in  ensuring  that  EHS  child 
and  family  development  program  models 
provide  early  opport\mities  for  infants  and 
toddlers  to  grow  and  develop  in  warm, 
nurturing  and  inclusive  settings. 

-f-  State  and  Regional  networks  for  the 
exchange  of  models,  strategies  and  materials 
on  partnership  approaches  to  the  funding 
and  delivery  of  high  quality,  comprehensive 
early  childhood  services  among  and  across 
Head  Start  grantees,  child  care  centers  and 
homes,  school-based  early  childhood 
programs  and  other  providers  and  settings 
serving  young  children  and  families. 


-f  Assistance  to  EHS  programs  to  identify 
and  assess  a  wide  variety  of  resources 
available  in  commimities. 

+  Assistance  to  EHS  programs  to  ensure 
continuous  learning  opportunities  for 
training,  supervision  and  mentoring  in 
response  to  the  ongoing  development  of  new 
knowledge  across  disciplines  and  to  enable 
the  staff  to  recognize  and  respond  to  the  best 
practices,  lessons  learned  and  quality  goals  of 
EHS. 

•  Child  Development  Associate  (CDA) 
Certification 

+  Assistance  to  grantee  and  delegate 
agencies  to  locate  staff  training  with 
academic  credit,  as  feasible,  to  help  ensure: 

•  renewal  of  CDA  credentials; 

•  qualified  staff  as  defined  in  the  Head 
Start  Program  Performance  Standards, 
including  teachers  of  infents  and  toddlers 
and  teachers  of  preschool  age  children; 

■*■  Assistance  to  grantee  and  delegate 
agencies  in  identifying  qualified  and 
experienced  experts  capable  of  providing  on- 
site  training  and  mentoring  to  teachers  of 
infants  and  toddlers,  teachers  of  preschool 
age  children,  home  visitors,  and  family  child 
care  providers,  and  their  respective 
supervisors  over  substantial  periods  of  time. 

-f  Assistance  to  grantee  and  delegate 
agencies  in  implementing  a  curriculum 
suitable  for  the  ages  and  stages  of 
development  of  the  children  served  which  is 
consistent  with  the  definition  in  the  Head 
Start  Program  Performance  Standards. 

+  Identification  of  training  resources  and 
consultants  to  implement  CDA  requirements 
for  home-based  programs. 

•  Quality  Improvement  Plans  and 
Monitoring  Follow-up 

+  Assistance  to  grantees  found  to  be 
deficient  to  ensure  that  Quality  Improvement 
Plans  (QIPs)  are  implemented  and  identified 
deficiencies  addressed,  at  the  grantee's 
request. 

+  Use  of  information  from  monitoring 
reviews.  Program  Information  Reports  (PIR), 
and  data  provided  by  the  ACF  Regional 
Office,  the  American  Indian  Programs  and 
the  Migrant  Programs  Branches  to  plan  T/TA 
for  grantees. 

■•-  Development  of  procedures  for  grantees 
to  communicate  their  special  needs  for  T/TA 
to  their  Regional  or  sub-Regional  and  cluster 
coordinators.' 

In  providing  T/TA  in  the  above- 
outlined  areas,  HSQICs  may  use  the 
following  approaches: 

•  Formsof  collaboration  and  assistance 
"  On-site  collaboration/assistance 

■►  On-site  T/TA  in  resp>onse  to  needis 
identified  during  the  needs  assessment 
process. 

•  Special  projects  to  meet  Regional  or  sub- 
Regional  service  area  needs. 

•  Workshops  and  conferences 

■f  Regional  or  sub-Regional  training 
workshops  and  institutes  for  grantees  on 
Head  Start-specific  topics  and  other  topics  as 
determined  by  need,  including  fiscal 
management,  management  training  (strategic 
long-range  planning,  commimication 
systems,  organizational  structure,  systems 
theory  and  program  self-assessment),  the 
Head  Start  Financial  Infonnation  System 
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(HSFIS).  Program  Information  Report  (PIR) 
orientation  for  new  directors  and 
coordinators  and  orientation  on  the  Head 
Start  Program  Performance  Standards 
(historically,  these  have  been  held  at  least 
annually). 

■f  Development  of  topics  and  schedules  of 
workshops  provided  at  State/cluster  sites. 

+  Presentations/workshops  for  State  and 
National  Head  Start  Association  conferences 
and  national  Head  Start  Bureau  events. 

-t-  Participation  in  meetings/events 
sponsored  by  public  and  private 
organizations  offering  opportunities  to 
provide  T/TA-related  information  to 
appropriate  constituencies. 

+  Use  of  current  technologies/approaches, 
such  as  distance  learning,  interactive  systems 
computers,  videos,  satellite  down  links, 
internet,  etc,  for  maximizing  the 
dissemination  and  provision  of  T/TA. 

*  Training  and  technical  assistance 
institutes 

+  Training  provided  to  grantees  on-site,  in 
clusters,  and/or  at  State-  or  Region-wide 
settings,  including  use  of  the  train-the-trainer 
model. 

■*-  Development  and  implementation  of 
opportunities  for  distance  learning. 

•»■  Training  on  newly  developed  Head  Start 
materials. 

+  Development  and  implementation  of 
procedures  for  grantee  staff  to  engage  in 
inquiry  research  and  in  program/curriculum 
development  opportunities. 

*  Information  dissemination/networking 
■*■  Regional  informahon  dissemination  on 

T/TA  to  grantees  and  State/cluster  sites. 

■*■  Technological  netwtwks  at  the  R^onal 
level  using  innovative  communication 
technology,  particularly  to  disseminate 
infonnation  on  Head  Start  policies  and 
regulations. 

+  Shared  information  and  results  of 
evaluations  of  consultants  through  the 
National  T/TA  Infonnation  Resource  BanL 

■*■  Demonstrations  of,  and  information  on, 
and  dissemination  of  materials  developed  by 
national  contractors  and  Regional  and  sub- 
Regional  HSQICs. 

■*■  Collaboration  with  Head  Start-sponsored 
or  related  national  initiatives,  such  as 
Medicaid,  immunizations,  substance  abuse 
prevention  and  treatment,  transportation, 
facilities  and  mental  health. 

■*■  InfcMmation  and/or  training  about  Head 
Start  Bureau  publications,  such  as  training 
guides. 

+  Assistance  in  developing  Head  Start 
Family  Information  System  (HSFIS)  reports 
for  local  use,  maintaining  contact  with  the 
HSFIS  contractor  regarding  the  usage  of  the 
system. 

+  Working  with  HSFIS  sites,  encouraging 
the  use  of  the  HSFIS  by  Head  Start  programs 
in  the  Region  or  sub-Region  through  the 
distribution  of  reports  and  other  information; 
assisting  programs  in  determining  hardware 
requirements,  staffing  requirements,  and  data 
entry  methods;  maintaining  contact  with  the 
Head  Start  mentor  programs;  assisting  mentor 
programs  in  arranging  for  cluster  training 
involving  one  or  more  mentor  groups; 
assisting  at  cluster  training  events; 
maintaining  contact  with  the  HSFIS 
contractor  regarding  the  performance  of  the 


software  and  other  aspects  of  ongoing  usage 
of  the  system;  and  recommending 
improvements  in  the  system. 

+  Maintaining  and  publishing  information 
on  statewide  T/TA  resources  including  Child 
Care  Resource  and  Referral  programs. 

*  Maintaining  a  video/materials  resource 
library. 

■f  Contributing  articles  to  the  Head  Start 
Bulletin. 

-•■  Maintaining  of  up-to-date  fact  sheets  on 
grantees  and  program  model  descriptions. 

■*■  Maintaining  a  Regional  or  sub-Regional 
calendar  of  T/TA  events. 

+  Participating  in  semiannual  national 
T/TA  network  meetings,  along  with  quarterly 
meetings/ conference  calls  with  the  Federal 
Project  Officer  (FPO)  and  the  Regional  HSQIC 
liaison. 

*  HSQICs  should  organize  and  structure 
T/TA  activities  to  achieve  maximum 
coordination,  efficiency  and  effectiveness. 
Suggested  approaches  include: 

*  A  Regional  or  sub-Regional  Coordinating 
Council  comprised  of  various  stakeholders, 
such  as  ACF  Regional  Office  staff,  the  Federal 
Project  Officer  from  the  Head  Start  Bureau, 
State  Collaboration  Project  grantees.  State 
Head  Start  Association  representatives  and 
other  T/TA  providers  in  the  areas  of  child 
care,  early  childhood  education,  health, 
£amily  development,  community 
development  and  program  planning  The 
Council  would  support  the  HSQIC  in 
identifying  needs  for  T/TA.  developing  a 
Regional  or  sub-Regional  T/TA  plan, 
connecting  and  coordinating  services  in  and 
among  the  different  levels  of  the  system  and 
to  reach  out  to  the  community.  It  would  meet 
regularly  to  consult  with  the  leadership  of 
the  HSQIC  in  assessing  needs,  developing  a 
fair  balance  for  the  provision  of  services 
among  grantees,  and  preparing  and  updating 
Regional  or  sub-Regional  T/TA  plans. 

*  State-/cluster-lnsed  activities  functioning 
as  extensions  of  the  HSQIC  to  provide  joint 
training  opportunities  to  clusters  of  grantees 
that  have  the  same  needs  based  on  needs 
assessments.  The  use  of  ex{)ert  trainers  and 
consultants  to  provide  T/TA  to  grantees 
within  the  cluster  and  to  interact  with 
American  Indian,  Migrant  and  State  Head 
Start  Associations,  State  agencies  and 
community  organizations  to  coordinate 
services  and  to  track  relevant  State  legislation 
and  regulations.  Work  with  "exemplary" 
grantees  to  help  them  move  forward  as  the 
new  system  is  designed.  Trainers  need  a 
knowledge  base  and  an  awareness  of  adult 
continuous  learning  and  applicability  to 
issues  in  the  conununity/program  to  be 
served.  Large  States  may  have  more  than  one 
cluster  site  and  smaller  States  may  share 
clusters  of  grantees.  The  American  Indian 
Programs  Branch  grantees  may  have  up  to 
three  cluster  sites  and  the  Migrant  Programs 
Branch  grantees  may  have  up  to  two  cluster 
sites.  State/cluster  site  staff  could  be  co- 
located  with  other  T/TA  providers. 

*  Regular  meetings,  communications: 
■f  Use  of  technology,  such  as  satellites. 

computers,  voice  links,  internet,  etc. 

■*■  Use  of  interconnected  feedback  loops  for 
the  purpose  of  issue  identification,  policy 
interpretations,  evaluation,  etc. 

*  Collaboration  with  Community-Based 
Child  Care: 
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-«■  Assistance  in  creating  and  managing 
partnership  strategies  with  child  care  and 
early  childhood  agencies  and  providers  to 
meet  the  needs  of  working  families  and 
parent  preparing  for  employment. 

-♦■  Assistance  to  Head  Start  grantees  in 
managing  multiple  sources  of  funding  to 
support  high  quality.  fuU-day/foll-year 
services. 

>  Assistance  in  adapting  staffing  patterns, 
classroom-  and  home-based  child 
development  services  and  bmily 
involvement  and  support. 

*  Assistance  to  State  Head  Start 
Associations.  State  Collaboration  Projects, 
state  and  community  early  childhood 
agencies  and  Head  Start  grantees  in 
systematic  approaches  to  needs,  assessment, 
planning,  funding,  and  staff  development  in 
early  care  and  education  services. 

*  Linkages  with  Federal-State  and  other 
partners,  such  as  the  U.S.  Departments  of 
Agriculture,  Labor.  Housing  and  Urban 
Davelopment.  Transportation.  Education, 
fsderally  recognized  Tribes,  and  institutions 
of  higher  learning. 

*  Geographic  Coverage 

*  Types  oigrantees  in  service  area:  Large/ 
small,  rural/urfoan,  center-based,  home-bi^ed. 
Early  Head  Start,  full-day,  part-day. 

*  Level  of  quality  among  grantees: 

*  Assistance  to  well  performing  grantees 
in  developing  their  own  T/TA  services. 

*  IdentiBoBtion  of  grantees  to  serve  as 
mentors  to  new  and/or  deficient  and 
seriously  deficient  grantees.  Assistance  in  the 
management  of  supplementary  grant  funds 
for  the  mentoring  grantees  and  collection  of 
evaluative  information  on  the  mentoring 
enorts. 

*  Assistance  in  designing  T/TA  plans  for 
deficient  and  seriously  deficient  grantees,  at 
their  request  and  in  collaboration  with  the 
ACF  Regional  Office,  American  Indian 
Programs  and  Migrant  Programs  Branches  to 
enable  them  to  meet  the  Head  Start  Program 
Performance  Standards. 

*  Management  and  staffing  issues 
(including  consultant  banks) 

■♦•  Sufficient  HSQIC  staff  to  coordinate 
training,  manage  staff  and  consultant 
reaources,  provide  necessary  subject-specific 
expertise,  and  administer  cooperative 
agreement  fiscal  resources. 

*  Sufficient  leadership  and  consultant 
expertise  to  address  health  responsibilities, 
including  the  specialty  areas  (medical, 
dental,  nutrition,  mental  health)  at  the    _ 
Regional  or  sub-Regional  and  State/cluster 
sitet. 

*  Family  and  Commimity  Partnership/ 
Governance: 

*  Skilled  leadership  in  establishing 
linkages  and  effective  interactions  with 
Federal  and  State  partners,  distributing 
resource  materials  and  conducting  regular 
ongoing  State/cluster  Policy  Council  training 
with  an  emphasis  on  the  timely  training  of 
parents  who  are  new  Policy  Council 
members,  arranging  for  follow-up  on-site  and 
being  fully  knowledgeable  of  each  State's 
unique  approach  to  Welfare  Reform  and 
providing  on-site  consultation  regarding 
issues  or  effects  which  may  impact  Head 
Start  programs  and  their  operations/services. 

*  Management  and  Leadership 


-*-  Sufficient  staff  and  consultant  support 
for  ensuring  training  and  technical  assistance 
opptortunities  in  management,  human 
resources  and  leadership  in  addressing  the 
Head  Start  Program  Performance  Standards. 

*  Child  Care  Responsibilities 

+  Skilled  leadership  and  support  on 
assessing  needs  for  training  and  technical 
assistance  on  Head  Start/Qbild  Care 
partnership  issues. 

-«■  Assistance  in  locating  and  describing 
innovative  and  successful  Head  Start/Child 
Care  p>artnerships  which  expand  the 
availability  of  high  quality  foll-day/full-year 
services. 

+  Assistance  in  State  and  Regional 
networking  strategies  for  exchange  of 
strategies  and  problem-solving  around  the 
challenges  of  partnership  approaches  to 
funding  and  managing  high  quality  full-day/ 
hill-year  services  by  Head  Start  grantees  and 
other  conmiunity-based  child  care  and  early 
childhood  agencies. 

-*-  Collaboration  with  other  Federal.  State, 
and  local  child  care  and  early  childhood 
agencies,  programs  and  professional 
organizations  in  training,  technical 
assistance,  professional  development,  and 
planning  efforts. 

*  HSFIS  expertise  to  encourage  its  use  by 
Head  Start  programs  in  each  service  area. 

+  Assisting  programs  in  determining 
hardware  requirements,  grantee  staffing 
requirements,  data  entry  methods,  etc. 

■*■  Maintaining  contact  with  the  mentor 
programs  throu^  e-mail,  conference  calls, 
etc..  in  order  to  assist  mentor  programs  in 
arranging  for  cluster  training. 

*  Transpwrtation  expertise: 

+  Maintaining  a  resource  library  of 
transportation  materials,  including  such 
topics  as  vehicles,  driver  training,  monitor 
training,  child  restraints,  model 
transportation  plans.  State  pupil 
transportation  safety  plans,  etc. 

■*■  Assisting  programs  in  keeping  abreast  of 
various  Regional  or  sub-Regional  and 
national  conferences  sponsored  by  school 
transportation  organizations  and  legislative 
activities  at  the  State  and  Regional  level. 

+  Familiarity  with  the  driver  training 
requirements  for  each  State  in  the  Regional 
or  sub-Regional  service  area;  assisting 
programs  in  accessing  driver  training  needs 
and  acquiring  training  resources,  including 
train-the-trainer  programs. 

+  Development  of  classroom  materials  and 
other  guidance  materials  for  use  in  educating 
children  and  parents  about  safe  riding 
practices  and  safe  pedestrian  practices. 

••■  Assisting  programs  in  determining  the 
transportation  option  most  suitable  for  their 
program,  e.g..  coordinated  systems,  other 
contract  arrangements,  fleet  purchases. 

*  Facilities  expyertise: 

+  Provide  training  for  grantees  and  ACF 
staff  in  conducting  cost  analysis  when 
applying  for  funding  for  renovation, 
construction  or  purchase  of  facilities. 

*  Child  development  expertise  to  help 
grantees  provide  quality  services  for  pregnant 
women,  infant/toddlers,  and  children  to  age 
five. 

*  Consultant  Pool 

+  A  Regional  or  sub-Regional  consultant 
pool,  identified,  screened,  contracted  and 


linked  to  the  National  T/TA  Information 
Resource  Bank. 

+  Provision  of  orientation  and  ongoing 
training  for  consultants. 

+  Management  of  on-site  activities  of 
consultants  at  the  Regional,  sub-Regional  or 
State/cluster  site. 

+  Monitoring  and  evaluation  of  Regional- 
level  T/TA  and  the  f)erformance  of 
consultants  through  on-site  observations, 
interviews  with  grantee  staff,  reviews  of 
workshop  evaluations,  etc. 

■¥  Maintenanceof  evaluation  data  on 
consultants  for  the  use  of  national  network. 

+  Sufficient  staff  at  State/cluster  sites  to 
broker/coordinate  local  resounds,  strengthen 
training  and  staff  development,  assess  the 
needs  of  individual  grantees  and  assist  with 
the  development  of  grantee  T/TA  plans. 

Appendix  C— OMB  State  Single  Point  of 
Contact  Listing 

Arizona 
Joni  Saad,  Arizona  State  Clearinghouse, 
3800  N.  Central  Avenue,  Fourteenth 
Floor,  Phoenix,  Arizona  8S012, 
Telephone  (602)  260-1315.  FAX:  (602) 
280-8144. 

Arkansas 
Mr.  Tracy  L.  Copelend,  Manager,  State 
Clearinghouse,  Office  of 
Intergovernmental  Services,  Department 
of  Finance  and  Administration.  1515  W. 
7th  St..  Room  412,  Little  Rock,  Arkansas 
72203,  Telephone:  (501)  682-1074.  FAX: 
(501)682-5206. 

California 
Grants  Coordinator,  Office  of  Planning  ft 
Research.  1400  Tenth  Street.  Room  121, 
Sacramento,  California  95814,  Telehpone 
(916)  323-7480,  FAX  (916)  323-3018. 

Delaware 
Francine  Booth,  State  Single  Point  of 
Contact  Executive  Department,  Thomas 
Collins  Building,  P.O.  box  1401.  Dover, 
Delaware  19903,  Telephone:  (202)  739- 
3326.  FAX  (302)  739-5661. 

District  of  Columbia 
Charles  Nichols,  State  Single  Point  of 
-Contact.  Office  of  Grants  Mgmt  ft  Dev., 
717  14th  Street.  N.W.— Suite  500, 
Washington,  D.C  20005,  Telephone: 
(202)  727-6554,  FAX  (202)  727-1617. 

Florida 
Florida  State  Clearinghouse.  Department  of 
Community  Affairs.  2740  Centerview 
Drive,  Tallahassee.  Florida  32399-2100, 
Telephone:  (904)  922-5438,  FAX  (904) 
487-2899. 

Georgia 
Tom  L.  Reid,  III.  Administrator,  Geoigia 
State  Clearinghouse,  254  Washington 
Street,  S.W.— Room  401),  Atlanta, 
Georgia  30334.  Telephone:  (404)  656- 
3855  or  (404)  656-3829.  FAX  (404)  656- 
7938. 

Illinois 
Virginia  Bova,  State  Single  Point  of 
Contact,  Department  of  Commerce  and 
Community  Affairs,  James  R.  Thompson 
Center,  100  West  Randolph.  Suite  3-400, 
Chicago,  Illinois  60601 .  Telephone:  (312) 
814-6028.  FAX  (312)  814-1800. 

Indiana 
Amy  Brewer.  State  Budget  Agency,  212 
State  House.  Indianapolis,  Indiana 
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46204,  Telephone:  (317)  232-5619,  FAX 
(317)  233-3323. 

Iowa 
Steven  R.  McCann.  Division  for 
Conmiunity  Assistance,  Iowa 
Department  of  Economic  Development, 
200  East  Grand  Avenue,  Des  Moines, 
Iowa  50309.  Telephone:  (515)  242-4719, 
FAX  (515)  242-4859. 

Kentucky 
Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort, 
Kentucky  40601-6204,  Telephone:  (502) 
573-2382.  FAX:  (502)  573-2512. 

Maine 
Joyce  Benson,  State  Planning  Office,  State 
House  Station  #38,  Augusta,  Maine 
04333,  Telephone:  (207)  287-3261,  FAX: 
(207)  287-6489. 

Maryland 
William  G.  Carroll,  Manager,  State 
Qearinghouse  for  Intergovernmental 
Assistance,  Maryland  Office  of  Planning, 
301  W.  Preston  Street— Room  1104, 
Baltimore,  Maryland  21201-2365,  Staff 
Contact:  Linda  Janey,  Telephone:  (410) 
225-4490,  FAX:  (410)  225-4480. 

Michigan 
Richard  Pfaff.  Southeast  Michigan  Council 
of  Governments,  1900  Edison  Plaza,  660 
Plaza  Drive,  Detroit.  Michigan  48226, 
Telep|y}ne:  (313)  961-4266,  FAX:  (313) 
961-4869. 

Mississippi 
Cathy  Malette,  Clearinghouse  Officer, 
Department  of  Finance  and 
Administration,  455  North  Lamar  Street, 
Jackson,  Mississippi  39202-3087, 
Telephone:  (601)  359-6762,  FAX:  (601) 
359-6764. 

Missouri 
Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
P.O.  Box  809,  Room  760,  Truman 
Building,  Jefferson  City,  Missouri  65102, 
Telephone:  (314)  751-4834,  FAX:  (314) 
751-7819. 

Nevada 
Department  of  Administration,  State 
Clearinghouse.  Capitol  Complex,  Carson 
City,  Nevada  89710,  Telephone:  (702) 
687-4065,  FAX:  (702)  687-3983. 

New  Hampshire 
]eSny  H.  Taylor,  Director.  New  Hampshire 
Office  of  State  Planning,  Attn: 
Intergovernmental  Review  Process,  Mike 
Blake,  2''A  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone:  (603)  271- 
2155.  FAX;  (603)  271-1728. 

New  Mexico 


Robert  Peters,  State  Budget  Division,  Room 
190  Bataan  Memorial  Building,  Santa  Fe, 
New  Mexico  87503,  TelepluMir.  (505) 
827-3640. 

NewYwk 
New  Yori;  State  Clearinghouse,  Division  of 
the  Budget,  SUte  Capitol,  Albany,  New 
Yoric  12224,  TelephcMie;  (518)  474-1605. 

North  Carolina 
Chrys  Baggett,  Director.  N.C.  State 
aearinghouse.  Office  of  the  Secretary  of 
Admin.,  116  West  Jones  Street,  Raleigh, 
North  Carolina  27603-8003,  Telephone: 
(919)  733-7232,  FAX;  (919)  733-9571. 

North  Dakota 
North  Dakota  Single  Point  of  Contact. 
Office  of  Intergovernmental  Assistance. 
600  East  Boulevard  Avenue,  Bismarck, 
North  Dakota  56505-0170,  Telephone: 
(701)  224-2094.  FAX:  (701)  224-2308. 

Ohio 
Larry  Weaver,  State  Single  Point  of 
Contact,  State  Qearinghouse,  Office  of 
Budget  and  Management,  30  East  Broad 
Street,  34th  Floor,  Columbus,  Ohio 
43266-0411. 
Please  direct  correspondence  and 

questions  about  iiitergovenunental  review  to: 

Linda  Wise,  Telephone:  (614)  466-0698, 

PAX:  (614)  466-5400. 

Rhode  Island 
Daniel  W.  Varin,  Associate  Director. 
Department  of  Administration/Division 
of  Planning,  One  Capitol  Hill,  4th  Floor, 
Providence.  Rhode  Island  02908-5870, 
Telephone:  (401)  277-2656.  FAX:  (401) 
277-2083. 

Please  direct  correspondence  and 

questions  to:  Review  Coordinator,  Office  of 

Strategic  Planning. 

South  Carolina 
Omeagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street — Room 
477.  Columbia,  South  Carolina  29201, 
Telephone:  (803)  734-0494,  FAX:  (803) 
734-0385. 

Texas 
Tom  Adams,  Governors  Office.  Director, 
Inteigovemmental  Coordination,  P.O. 
Box  12428,  Austin,  Texas  78711, 
Telephone:  (512)  463-1771.  FAX:  (512) 
463-1888. 

Utah 
Carolyn  Wright,  Utah  State  Clearinghouse, 
Office  of  Planning  and  Budget,  Room 
116,  State  Capitol,  Salt  Lake  City,  Utah 
84114,  Telephone:  (801)  538-1535,  FAX: 
(801)  538-1547. 

West  Virginia 


Pied  Cutlip,  Director.  Community 
Development  Division,  W.  Virginia 
Development  Office,  Building  M,  Room 
553,  Charleston,  West  Virginia  2S305, 
Telephone:  (304)  558-4010,  FAX:  (304) 
558-3248. 
Wisconsin 

Martha  Kemer,  Section  Chief,  State/ 
Federal  Regulations.  Wisconsin 
Department  of  Administration.  101  East 
Wilson  Street— 6th  Floor,  P.O.  Box  7868, 
Madison,  Wisconsin  53707,  Telephone: 
(608)  266-2125,  FAX:  (608)  267-6931. 
Wyoming 

Sheryl  Jeffiies.  State  Single  Point  of 
Contact,  Office  of  the  Governor,  State 
Capital,  Room  124,  Cheyenne,  Wyoming 
82002.  Telephone;  (307)  777-S930.  PAX: 
(307)  632-3900. 

Territoiies 

Guam 
Mr.  Giovanni  T.  Sgambelluri,  Director. 
Bureau  of  Budget  and  Management 
Research,  Office  of  the  Governor,  P.O. 
Box  2950,  Agana,  Guam  96910, 
Telephone:  011-671-472-2285,  FAX: 
011-671-472-2825. 

Puerto  Rico 
Norma  Buigos/Jose  E.  Caro,  Ghainnromu/ 
Director,  Puerto  Rico  Planning  Board, 
Federal  Proposals  Review  Office, 
Minillas  Government  Center.  P.O.  41119, 
San  Juan.  Puerto  Rico  00940-1119, 
Telephone:  (809)  727-4444,  (809)  723- 
6190.  FAX;  (809)  724-3270.  (809)  724- 
3103. 

North  Mariana  Islands 
Mr.  Alvaro  A.  Santos.  Executive  Officer, 
State  Single  Point  of  Contract.  Office  of 
Management  and  Budget.  Office  of  the 
Governor,  Saipan,  MP,  Telephone:  (670) 
664-2256,  FAX:  (670)  664-2272. 
Contact  Person:  Ms.  Jacoba  T.  Seman, 
Fedoal  Programs  Coordinator. 
Telephone:  (670)  644-2289,  PAX:  (670) 
644-2272. 

Virgin  Islands 
Jose  George,  Director.  Office  of 
Management  and  Budget.  #41  Norregade 
Emancipation  Garden  Station,  Second 
Floor,  Saint  Thomas,  Virgin  Islands 
00802. 
Please  direct  all  questions  and 

correspondence  about  intergovernmental 

review  to:  Linda  Clarke,  Telephone:  (809) 

774-0750,  FAX:  (809)  776-0069. 
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InstnictioiH  for  the  SF  424 

This  is  a  standard  fonn  used  by  applicants 
as  a  required  £acesheet  for  preapplications 
and  applications  sufomitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  c^tain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
OrdCT  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  {or  State  if  applicable)  &  appUcant's 
control  ntunber  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  nimiber.  If  few  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  tppropriate  letter  in  the  space 
provided. 


8.  C3ieck  appropriate  box  and  enter 
appropriate  letters)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  fundingA)udget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  vrith  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  Fot 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  a^cted  by  the 
program  at  project 

15.  Amount  requested  or  to  be  contributed 
during  the  first  fimding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclosed  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdowm  on  an  attached  sheet  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  IS. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contract  (SPOC)  fw  Federal 
Executive  Order  12372  to  determine  whetter 
the  application  is  sul^ect  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
oiganization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  aq>y  of  the 
governing  body's  authwization  lor  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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laatnictioiH  finr  tfas  SF-424A 

GaneraV  Instructions 

This  fonn  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  bow  and  whether 
budgeted  amounts  should  be  separately 
shown  for  diftsrent  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Fedcrral  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shoMm  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4, 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdovm,  enter  on 
Line  1  imder  Column  (a)  the  catalog  pro-am 
title  and  the  catalog  number  in  Column  (h). 

For  applications  (>ertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Colimm  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
hinction  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  sep>arate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Colimins 
(a)  and  (b).  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications. 
submit  these  forms  before  the  end  of  each 
fonding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 


estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  coiunms  blank.  Enter 
in  columns  (e)  and  [f]  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  snould  be  the  sum 
of  amounts  in  Coiunms  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Colimms  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Coltmms 
(e)  and  (f).  The  amount(s)  in  Coliunn  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-^— Show  the  totals  of  Lines  6a  to 
6h  in  each  ralumn. 

Line  6} — Show  the  amount  of  indirect  cost. 

Line  6K — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k.  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  simi  of  the  amounts  in  Section 
A.  Coiunms  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  no  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nattire  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant 

Section  C.  Non-Federal-Resources 

Lines  8-1 1 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  la) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 


Column  (bh-Eater  the  contribution  to  be 
made  by  the  applicant. 

Column  ^c>— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c).  and  (d). 

Line  12— Enter  the  total  for  each  of  Column 
(b)-<e).  The  amount  in  Column  (e)  should  be 
equal  to  the  amount  of  Line  5,  Column  (f), 
Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  fit)m  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Une  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  1&-19 — Enter  in  Colunm  (a)  the  same 
grant  program  titles  sho%vn  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
.  applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  armotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object -class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22— Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note: 


Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program  If  you  have  questions 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicant^ 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified 


.\s  the  duly  authorized  represenutivc  of  the  applicant  1  certify  that  the  applicant 


4. 


>. 


Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non- Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  represenutive. 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documenU  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  if  472S~4763) 
relating  to  prescribed  standards  for  merit  s]rstems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

Will  comply  with  all  Federal  sUtutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibito  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  AmendmenU  of  1972.  as 
amended  (20  U.S.C.  If  16811683.  and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973.  as 
amended  (29  U.S.C.  I  794).  which  prohibiu  dis- 
crimination on  the  basis  of  handicaps:  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
use  ff  6101-6107).  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Ofiice  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  RehabiliUtion  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  If  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  RighU  Act  of  1968  (42  U.SC.  f 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  sutute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  HI  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treataent  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  f  f  15011508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  ff  276a  to  276a- 
7).  the  Copeland  Act  (40  U.S.C.  f  276c  and  18 
use.  If  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C  fi  327  333). 
regarding  labor  standards  for  federally  assisted 
construction  subagrcemcnts. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738,  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  haxards  in  floodplains  in  accordance  with  EO 
1 1988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  If  1451  et  seq):  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
fmplementatien  Plans  under  Section  176(e)  of  the 
Clear  Air  Act  of  1955.  a*  amended  (42  U  S.C.  § 
7401  et  seq.);  (g)  proteetioa  of  underground  sources 
of  drinking  water  wider  the  Safe  Drinking  Water 

.  Act  of  1974.  as  amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended,  (P.  L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivera  Act 
of  1968  (16  U.S.C.  if  1271  et  seq.)  related  to 
protecting  compenents  or  potential  components  of 
the  national  wild  and  scenic  riven  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
use.  470).  EO  11593  (identiHcation  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a-l  et  seq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  awardof  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544,  as  amended.  7  U.S.C 
2131  et  seq.)  pertaining  to  the  can.  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  f  f  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  ordera,  regulations 
and  policies  governing  this  program. 


SIGNATUItf  or  AUTHOWZEO  aKTITYINe  Of  flOAL 
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U.S.  D»partm»nt  of  Health  and  Human  Sivicas 


CatHflcation  Raqarding  Drug-Fr—  Workptaca  Raquiramenta 
Grantees  Other  Than  IndMduala 


By  siBning  and/or  tubmitling  this  appOcalkm  or  grw«  agraenMnt,  the  grwMe  to  provide 
set  out  below. 

TUseenificalk»isreqairedbyregiilatiamimpknKattagtheDnif-FreeWorkpUoBAclofl9e8,45CFRPan76^ 
F.  The  regBlatk)m,peb&hedia  the  May  2S,  1990  Fcdciyicgistcr.feqiiireeenificaiioa  by  iraafees  thai  ih^ 

a dnif>free workplace.  The«!rtifieatMM«*nMthtJnw»k«»Mw4«tti.p>y^y«iftt«Mi~/*«>»«|.~-A:->^  -.^-p^pfay^ 

wheadttDepsnmt  of  HeakhaadHaaua  Services  (HHS)detenuiMs  to  award  the  paM.  If  httlaterdettrwaedthai 
the  yaatecNiwwB|)y  rendered  a  frisecertificMkiei.  Of  ethciwiieviobies  Ike  lequiwacntt  of  the  Dti^-rittWofkaiace 
Ao,  HHS,  ia  adcBdoa  lo  aqr  other  remedes  avaiUbfe  le  the  Federal  GovcfMWM.  Bay  lakea  acuoa  aotkoraed  lader  the 
Drag^^iecWorfcplaGBAcL  AkecertificatkMorviolatkMaftheoenifkationshaDbegroaBdsfarsinpeHiaaofpiymeais. 
Hi»pcH>ionortefiaaikmofarantt,orfower— ea^l>ide^aipen^ioaordcba^Beat■ 
Wot^rplaf^»nndfrg^a^tt,fofpaa^ecso^hcrtha■i^dw^d^lal^,^Bed^o<beidr^^ifirdo^thacenifica^io^.  [rkaowe,they 
maybeideattfiediathegnaiapplkatioa.  Ifth6graBiecdoesaaikkattfytheworkplaoesatlhetiiwafappiicaiiaa,arepoa 
award,  if  there  it  no  applkatioa,  the  grusee  BiM  keq»  the  idcaiiqr  of  the  workpbeeCs)  oa  fik  ia  k>  office  «^ 
iaioraalMjaavaaablefirf  Federal  iaspeokn.  Faihire  to  ideati^aB  know  workplaces  awrinsesavioUtioa  of  the  piec's 
drag-free  workplace  requk cine iits I 

Wortplace  kknrificaaons  matl  iadadc  the  actual  address  of  bnildingi  (or  parts  of  heilrliiigi)  or  other  atcs  where  work 
the  graal  takes  place.  Cateforical  descr^xioos  aiay  be  med  (e.g^  aB  vehicles  of  a  mass  traask  aatheriiy  or  Stau 
hi^rray  departmeal  wfaik  ia  operatkn.  State  empkiyees  ia  each  local  ODcmploymeat  office,  perforniers  ia  eoaceri  lulb  or 
radb  stwfiot.) 

Uthe  worlqiiaoe  ideatified  to  HHS  chaages  dark^  the  p^loraMMOB  of  the  grant,  the  grsBtee  shaO  iaform  dK  ^Bacy  of 
the  ckaage(t),  if  k  prevMosly  kkatified  the  workplaces  ia  qneptioa  (see  above). 

DefiakMMS  of  terms  as  the  Noaprocaremeat  Sospeaaoa-fad  Debanaeat  caoBoa  rule  and  Dn^Frce  Workplace 
coauDoa  rale  apply  to  this  certificatna.  Grantees' aoeadoa  is  cailed,iaparticaiar,  to  dKfaOowiagdefiakkaafiraB  these 
rales: 

***— — "tI  rr'tlaart*  larant  s  marmlird  mhttiam  ie  trfarrtnlf  i  T  fhrnt^  'i*  nf  tir  rnnrrnllrd  liiteniMn  r\(i  (21 
use  812)  aad  as  father  defiaed  by  regnlalMa  (21 CFR 130801  throagh  130805). 

Teavkllaa*  meaas  a  fiadtag  of  goat  Oachidag  a  plea  of  aob  coaieadere)  or  iaaposkka  of  leateaoe,  or  both,  by  aav 
jadidal  body  charged  wkh  the  responftOcy  to  detervne  vwlatMM  of  the  Fcder^  or  State  cnauaal  drag  I 
rag  slatatt*  neaas  a  Federal  or  aoa-Federal  anoaal  stacate  anoMag  the  aiaaafictBi 

QSCt  Of  pOSWSSOS  Ot  S8T  OOBtFOQcfl  SObStSAOCI 

neaas  the  empkqfce  of  a  graaiee  directly  eagi^  n  the  petioraaaeB  of  work  aader  a  great,  iachidiag:  (i) 
Al  'area  charge*  emptoyecs;  (g)  al  "indirea  charge*  eaqiloyees  aaless  thdr  iaq»aa  or  jawohcawac  is  iaiipiririBi  to  the 
perfonaaace  of  the  gtaat;  aad.  (Si)  teaiporary  perwnncl  aad  mawikanti  who  are  directly  eagiyd  ia  the  perfanaaace  of 
work  nader  the  grant  aad  who  are  oadwpaatec's  payroll  TUs  defiakioe  does  not  iacfaide  workers  aot  oa  the  peyroU  of 
the  grantee  (eg.,  volunteers,  evea  if  used  to  meet  a  w««»«-t«i«g  requiremeat;  'i?*^*'*— »«  or  iadepeadeot  cootracton  aot  oa 
the  grantee's  payroll;  or  employees  of  sabredpienu  or  sabcoatraaon  ia  covered  workplaces). 

The  grantaa  csrtMas  that  I  WW  or  ««  continue  to  provide  s  drt«4rae  workplaeo  by: 
(a)  PnbGshiag  a  ttatmrar  aoli^nag  employee i  that  the  aalawfai  Btaaabctare,  'f^— *-«i~' 

ate  of  a  coatroOed  sabstaaoB  is  profaaiked  in  the  grantee's  workpbce  aad  sped^rwg  the  actioBs  that  win  be  takea  i 

eaiployees  for  vMlalkm  of  sacfa  prahaatkie; 

(h)  Eoablishiag  aa  oagoiag  dniff-free  awareaess  program  to  mfom  employees  aboBi: 

( 1)  The  daagers  of  drag  abase  ia  the  workplace;  (2)  Ihe  grntee's  poficy  of  aniMMMg  a  dnig>free  warkpbee;  (3)  Aay 

availabie  drag  rnimii  ling,  rrhahiikatkay  aad  casployee  — ^-^-^  progiami;  aad,  (4)  The  pr— ^"-  that  any  be  imposed 

npoa  eaqOoyees  for  drag  abase  vwlatkMS  ocamiag  ia  the  workplaoe; 

(c)  Makiag  k  a  reqakeaaeat  thai  each  eaqrioyee  to  be  eag^ed  ia  the  perfonaaace  of  the  graac  be  gi«ea  a  copy  of  dK 
stateaaea  reqaked  l>y  parapaph  (a); 

(d)  Notifyug  the  eaaployee  in  the  statement  required  by  paragraph  (a)  that,  at  a  fiwififr''  of  empkiyneat  nader  the 
grant,  the  eaaployee  wiO: 

(l)AhMiebythetermsafthestatenwat;aad.(2)h4otilytheeaQikiyeriawrkk«ofhisorheroaa«ictMwfwavMl^ 
of  a  craaiaal  drag  statate  oocarriag  ia  the  workplace  ao  later  thaa  five  caleadar  days  after  saeh  ooavictiaa; 

(c)  Notifyiag  die  ageaey  ia  wrkm^  wkhia  tea  caleadar  days  after  reoeivii«  notioe  eader  sabparagraph  (d)(2)  from  aa 
eaipk>yee  or  odMrwiKreoeivktgactoal  notice  of  sachcoavktka.  Empkyers  of  coavkttd  employees  mast  provide  notice, 
Mcfaidingpotkkmtkte.to  every  pam  officer  or  other  desigaeeoa  whose  great  acwky  the  coawincdnapkiyee  was  working, 
ualeu  the  Federal  ageacy  has  drsignatrd  a  oeatral  poak  for  the  receipt  of  sack  aotiGes.  Notice  shaB  iachide  the 
ideatificatMM  aamber(t)  of  each  aOected  great; 
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(0  Takia^  ooe  of  the  foOowiog  aaiou.  withia  30  calendlr  days  of  receh-ing  notice  under  subparagraph  (d)(2).  viith 
respea  to  any  employee  who  it  so  coaviaed:    - 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  induding  tenmnaiioa.  '•««»Tfflnn  with  th: 
requtretnenu  of  the  Rehabilitation  Ao  of  1973,  as  amended:  or.  (2)  Requiring  such  eopioyee  to  participate  tatisfactorih 
in  a  drug  abuse  assistance  or  rehabilitauon  program  approved  for  such  purposes  by  a  Federal.  Slate,  or  local  health,  law 
enforcement,  or  oiher  appropriate  agency; 

(g)  Making  a  good  (atth  effort  to  cootinne  to  maJHTiin  a  drug-fret  workplace  through  implementMioo  of  paragraphs  (a). 
(b).(c).(d).(e)and(0. 

The  trantt*  m*f  kisert  in  the  space  provided  below  the  siU(t)  tor  ttie  perfonnance  of  work  done  in 
connection  with  the  speciflcf  grant  (use  stuchments.  H  neede<l)^ 

Pbcr  of  PerfoTBHiner  (Street  address.  City,  Ceeaty.  State.  ZIP  Code)^ 


Ouek if  there  are  workplaces  on  file  that  are  not  identified  here. 


Secaioas  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  thai  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE ->MDE  AND  STATE  AGENCY- WIDE  cenificaiions,  and  fbr  notific^n  of  criminal  drug  convictions. 
For  the  Departmeu  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grants  Maaagement  and 
Oversight.  Oflice  of  Management  and  Acquisition.  Department  of  Health  and  Human  Services,  Room  517-D,  200 
Independence  Avenue.  S.W..  Washington,  D.C  20201. 
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Certification  Regarding  Debi^nnent, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion— Lower  Tier  Covered 
Transactions 

Instructions  for  Certification 

1.  By  signing  and  sulHnitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prosp»ective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  Or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment. 

3.  The  prospective  lower  tier  participant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  had  become 
erroneous  by  reason  of  changed 
cirCuimstances. 

4.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules  implementing 
Executive  Order  12549.  You  may  contact  the 
person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  participant 
agrees  by  submitting  this  proposal  that, 
[(Page  33043)1  should  the  proposed  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
fbr  debarment  under  48  CFR  part  9.  subpart 
9.4,  debarred,  suspended,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  covered  transaction,  unless  authorized 
by  the  department  or  agency  with  which  this 
transaction  originated. 

6.  The  prospective  lower  tier  participant 
fiirther  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
fbr  lower  tier  covered  transactions. 

7.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  fbr 
debarment  under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 

it  determines  the  eligibility  of  its  principals. 
Each  participant  may.  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 


8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
&ith  the  certification  required  by  this  clause.' 
The  knowledge  and  infc»mation  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a^prudent 
person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  writh  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntwily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  with 
which  this  transaction  originated  may  pursue 
available  remedies,  including  susptension 
and/or  debarment. 

Certification  Kegardiag  MMnneiit, 
Suspension.  Tnriigilwlity  and  Volnntafy 
Exdnsioa^-Lmnr  Tier  Covered 
Transactions 

(1)  The  prospective  lower  tier  participant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  mx  its  principals  is  presently 
debarred,  suspended  proposed  for 
debarment,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  deptaitment  or 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this,  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

CertiQcation  Regarding  Debarment, 
Suspension,  and  Other  Rasponsibility 
Matters — Primary  Covered 
Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  primary  participant  is 
providing  the  certification  set  out  below. 

2.  The  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  prosf>ective 
f>articip>ant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
department  or  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary 
particif)ant  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  person 
fit>m  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  feet  upon  which 
reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  later  determined  that  the 
prospective  primary  participant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default. 


4.  The  prospective  primary  participant 
shall  provide  immediate  written  notice  to  the 
department  or  agency  to  which  this  proposal 
is  submitted  if  at  any  time  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

5.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  {participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  department  or  agency  to 
which  this  proposal  is  being  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

6.  The  prospective  primary  participant 
agrees  by  sobmitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
p>erson  who  is  proptosed  for  debarment  under 
4»CFR  port  9,  subpart  9.4,  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary  participant 
further  agrees  by  submitting  this  proposal  . 
that  it  will  include  the  clause  tided 
"Certification  Regarding  Debarment, 
Siispension,  Inel^bilify  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
provided  by  the  department  or  agency 
entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

8.  A  {>articipant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prosi>ective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  prop>osed  for 
debarment  under  48  CFR  part  9,  subpart  9.4, 
debarred,  sus{)ended,  ineligible,  or 
voluntarily  excluded  from  the  covered 
transaction,  unless  it  kno>rs  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibilify  of  its  princi{)als. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

9.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
particip>ant  is  not  required  to  exceed  that 
which  is  normally  p>ossessed  by  a  prudent 
person  in  the  ordinary  course  of  business 


10.  Except  for  transactions  authOTized 
under  paragraph  6  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  propKwed 
for  debarment  under  48  CFR  part  9,  sub{>art 
9.4,  suspiended,  debarred,  ineligible,  or 
voluntarily  excluded  from  piarticipMtion  in 
this  transaction,  in  addition  to  other 
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remedies  tvailabie  to  the  Federal 
Govenunent.  die  depertment  or  agenqr  may 
tuminata  this  transaction  fior  cause  or 
default 


Kefardiag 
a^Otfaar 


(1)  Tlie  prospective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
propoeed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  by  amy  Federal 
department  or  agency; 

(b)  Have  not  within  a  three  year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
ia  coniMCtion  with  obtaining,  attempting  to 
obtain,  or  perfixming  a  public  (Federal,  State 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statues  or  commission  of 
embezzlement,  theft,  forgery,  bribery. 
Usification  or  destruction  of  records,  making 
false  statements  or  receiving  stolen  property; 

(c)  Are  not  presently  indicated  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  at  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal.  State  or 
local)  terminated  for  cause  or  de&ult. 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  [Mrticipant  shall  attach  an 
explanation  to  this  proposal. 


Certificatiaa  Kagarding  Lobbjriag 

Certification  for  Contracts.  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowlecke  and  belief,  that: 

(1)  No  Federu  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  •  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL.  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  underaigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiera  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 


vnM  placed  when  this  transactioD  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  dvil  penalty  of  not  less 
than  S10,000  and  not  more  than  S100,000  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  %vith  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352.  title  31. 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  dvil 
penalty  of  not  less  than  S10,000  and  not  more 
than  SI  00,000  for  each  such  bilure. 

Signature 

Title 

Organization 

Date 
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DISCLOSURE  OF  LOBBYING  ACnVITlES 

Compiete  this  focm  to  disdosc  lobbying  activities  pufsnaM  to  31  U.S.C.  1352 
(Sec  reverse  (or  public  burden  disdosure.) 


Type  ol  fcdctal  Actkm: 


D 


a.  contract 

b.  grant 

c  cooperative  agreement 

d.  loan 

e.  k>an  guaramee 

f.  loan  insurance 


2.     Status  o<  Federal  Action: 


D 


a.  bid/offer/application 

b.  initial  award 

c.  post-award 


Name  ana  Arfdrcst  o4  Reporting  Entity: 


D    Prime 


Q    SutMwardee 

Tier ,  if  lmo¥¥n: 


Oongreiiional  Dterict  if  known: 


X     Report  Type: 

□  a.  initial  filing 
b.  matcfiai  chartge 

For  Malctial  Chat^c  Oetr- 

year  ______  quaner 

date  of  last  report  


S.     If  RcpoftingEtititr  inNo.4itSabawar4cc.faMcrNaOTe 

and  Aoovcss  ol  Puma. 


CongrcMional  District,  if  known: 


i.     Federal  OcpartmcM/Agcnqr: 


7.     Federal  Program  Name  Ocscripiion: 


CFDA  Niimt>er,  if  applictt>le 


S.     Federal  Action  Number.  //  known: 


9.     Award  Aartount  if  known: 
S 


It.  a.  Name  and  Addtaw  o(  Lobbying  Entity 

iif  mdnnduaf.  list  name,  fnt  name.  MIk 


b.  IndividuaiB  Ptrfeimina  Sctvtccs  tmcluding  address  if 
different  from  No.  lOaf 
(last  nante.  firsr«iame.  M/k 


IMUett  Commoaoon  jhttHt)  SfAU.^  tfiimfj^ 


11.  Amount  ot  Payment  Icfteck  all  that  appty): 

$  ___^^.^__^__^_  D  actual        O  planned 


IX  Typeaf 


<eheck  alt  that  applyh 


12.  Form  «<  Payment  (chedcaiVjAatafip/yi: 
a     a.  cash 
-O    b.  in-fcjnd;  specify:  itature  _^^^^ 


Q  a.  retainer 

O  b.  onC'lNne  tee 

O  c  commission 

O  d.  .eontingefH  fee 

u  e.  devened 

O  f.  other;  specify: 


14.  grief  Ocscriplion  of  Services  PeHermed  or  to  bePcitotmed  and  Datcts)  et  Service,  induding  officeHs). 
or  Mcmbcftsi  contacted,  for  Payment  bidicalcd  in  Mem  11: 


sk 


(«w*e» 


MMtfilSMU^ir  «■««»» 


ts.  c 


Skcctts)  SF4il.A  attached:        Q  Yes 


0  IMo 


la. 


hr  M>  >i  US.C 

»    im 


Signature: 


TUe 


Dale. 


||M'0|d(t.K •'xJ<j»*r:-'^^;™f"f;;«--- - :v 5vi<..:>v:.:wi™a.;.;. ■      ;;^iiii3:->>  -'■■■■**&?:;*>  ;i'*sS^i'fe'*--    •--'«i 


HLUNQ  OOOC  41S4-01-C 


16890 


Federal  Register  /  Vol^  62,  No.  67  /  Tuesday,  April  8,  1B97  /,  NoUeea 


Certification  Regarding  EnTironmental 
ToImgco  Smoke 

Public  Law  103-227.  PartC— 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pro-Children  Act  of  1994  (Act), 
requires  that  smoking  not  be  permitted  in  any 
portion  of  any  indoor  routinely  owned  or 
leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  provision  of  health, 
day  care,  education,  or  library  services  to 
children  under  the  age  of  18.  if  the  services 
are  funded  by  Federal  programs  either 
directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  tacilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  SI  ,000  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act.  The 
applicant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  be 
included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  that 
all  subgrantees  shall  certify  accordingly. 

IFR  Doc.  97-«840  Filed  4-7-97;  8:45  am) 
■UMO  COM  41M-«1-r  « 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

QrassrootB  Consumer  Participation: 
Put>lic  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
grassroots  consumer  exchange  meeting 
between  the  general  public  and  FDA 
officials.  The  meeting  will  be  chaired  by 
FDA's  Qncinnati  District  Director  and  is 
intended  to  encourage  dialogue  between 
consumers  and  FDA  officials,  to  solicit 
consumers'  concerns  about  the  drug 
review  process,  drug  clinical  trials 
(including  inclusion  of  women  in 
clinical  trials),  and  to  discuss  how  FDA 
can  improve  consumer  services. 
DATES:  The  public  meeting  will  be  held 
on  Tuesday,  April  29, 1997,  9  a.m.  to  12 
m. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Cincinnati  Bell  Long 
Distance  Bldg.,  36  East  7th  St..  nn.  1703, 
Cincinnati.  OH. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  R.  2Uplies,  Food  and  Drug 
Administration,  1141  Central  Pkwy., 


Cincinnati,  OH  45212,  513-684-3501. 
ext.  110. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  consumers'  current 
and  future  health  concerns,  and  to 
enhance  relations  between  consumers 
and  FDA.  There  is  no  registration  fee  for 
this  meeting.  Interested  persons  are 
encouraged  to  register  early  because 
space  is  limited.  To  register  contact  the 
contact  person  listed  above. 

Dated:  March  31, 1997. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doa  97-8908  Filed  4-7-97;  8:45  am] 
aaiJNO  cooc  4it»rei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dociwt  No.  97M-0126] 

CIBA  Vision  Corp.;  Premarkat 
Approval  of  Unizyme  Enzymatic 
Ctaanar 

AGB4CY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  CIBA 
Vision  Corp.,  Duluth,  GA.  for  premarket 
approval,  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  of  Unizyme 
Enzymatic  Cleaner.  FDA's  Center  for 
Devices  and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of 
January  31. 1997.  of  the  approval  of  the 
application. 

DATES:  Petitions  for  administrative 
review  by  May  8. 1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  12420 
Parklawn  Dr..  rm.  1-23.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Saviola.  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville.  MD  20850, 
301-594-1744. 

SUPPI.EMENTARY  INFORMATION:  On  August 
15.  1996,  CIBA  Vision  Corp..  Duluth, 
GA.  30155-1518.  submitted  to  CDRH  an 
application  for  premarket  approval  of 
Unizyme  Enzymatic  Cleaner.  The  device 


is  a  periodic  cleaner  and  is  indicated  for 
use  with  (hydrogen  peroxide),  lens  care 
systems  in  the  weekly  cleaning  of  soft 
(hydrophilic)  contact  lenses  (including 
daily  wear,  extended  wear,  tinted 
lenses,  and  lenses  prescribed  for 
scheduled  replacement). 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Ophthalmic 
Devices  Panel  of , the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  pemel.  On  January  31, 
1997,  CDRH  approved  the  application 
by  a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
dociunent. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
21  CFR  10.33(b).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  indep>endent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  f>etition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 
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Petitioners  may,  at  any  time  on  or 
before  May  8, 1997.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)(21  U.S.C.  360e{d). 
360j(h)))  and  under  authority  delegatfid 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  March  4. 1997. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  97-8853  Filed  4-7-97;  8:45  am) 

MLUNQ  OOOC  4ieft-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier  HCFA-643] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  projjosed  information 
collection  for  the  proper  performance  of 
the  agency's  hmctions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Hospice  Siuvey 
and  Deficiencies  Report  Form  and 
Supporting  Regulations  42  CFR  Sections 


488,488.26(c),  442.30(a)(4),  442,  Subpart 
B,  C,  D.  E  and  F;  Form  No.:  HCFA-643; 
Use:  The  survey  report  form  and 
supporting  regulations  are  needed  to 
ensure  provider  compliance  with 
Medicare  and  Medicaid  conditions  of 
participation.  In  order  to  participate  in 
the  Medicare  program,  a  hospice  must 
meet  certain  Federal  health  and  safety 
conditions  of  participation.  The  survey 
report  form  will  be  used  by  State 
surveyors  to  record  data  about  a 
hospice's  compliance  with  Federal 
health  and  safety  conditicms  in  order  to 
initiate  the  certification  or 
recertification  process.  Frequency: 
Annually;  Affected  Public:  State,  Local 
or  Tribal  Govt,  Federal  Govt;  Number  of 
Respondents:  2,150;  rota7  Annual 
Responses:  2,150;  rota7  Annual  Hours: 
5,375. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwori: 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt.  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  March  26, 1997. 
Edwin  J.  GlatzeL 

Director,  Management  Analysis  and  Planning 
Staff.  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

IFR  Doc.  97-8949  Filed  4-7-97;  8:45  am] 

BHIINQ  cooc  412».0»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  institute  of  Dental  Research; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
R03  application  (97-32). 

Date:  April  3. 1997. 


Time:  2:30  p.m. 

Place:  Natcner  Building,  Km.  4AN-44F. 
National  Institutes  of  Health.  Bethesda.  MD 
20892,  (teleconierence). 

Contact  Pason:  Dr.  Philip  Washko. 
ScientiSc  Review  Administrator,  4500  Center 
Drive.  Natcher  Building.  Room  4AI4-44F, 
Bethesda,  MD  20892,  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/ or  contract  proponls. 

Same  of  SEP:  National  Institute  of  Dental 
Itesearch  Special  Emphasis  Panel-Review  of 
R03  application  (97^31). 

Date:  April  7, 1997. 

Time:  lOKJO  a.m. 

Pfoce:  Natcher  Building,  Rm.  4AN-44F, 
National  Institutes  of  Health,  Bethesda.  MD 
20892.  (teleconference). 

Contact  Person:  Dr.  Philip  Washko, 
Scientific  Review  Administrator,  4500  Center 
Drive.  Natcher  Building.  Room  4AN-44F, 
Bethesda.  MD  20892,  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Reaeaich  Special  Emphasis  Panel-Review  of 
R44  applicatioo  (97-27). 

Date:  April  8. 1M7. 

Time:  1:00  p.m. 

Pfoce;  Natcber  Building.  Rm.  4AN-44F, 
National  Institutes  of  Health.  Bethesda.  MD 
20892,  (teleconference). 

Contact  Person:  Dr.  Geoige  Hausch,  Chiet 
Grants  Review  Section,  4500  Center  Drive, 
Natcher  Building,  Room  4AN-44F,  Bethesda. 
MD  20892,  (301)  594-2372. 

Purpose/ Agenda :  To  evaluate  and  review 
grant  applications  and/ or  contract  proposals. 

Name  of  SEP:  National  Institute  of  DenUl 
Reeearch  Special  Emphasis  Panel-Review  of 
R03  Applications  (97-40). 

Dote:Aprilll,1997. 

Time:  2:00  p.m. 

Place:  Natcner  Building,  Rm.  4AN-44F. 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (teleconference). 

Contact  Person:  Dr.  George  Hausch.  Chief. 
Grants  Review  Section,  4500  Center  Drive, 
Natcher  Building.  Room  4AN-44F,  Bethesda. 
MD  20892,  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
R03  application  (97-36). 

Date:  April  15. 1997. 

Time:  10«)  a.m. 

Place:  Natcher  Building.  Rm.  4AN-44F. 
National  Institutes  of  Health.  Bethesda,  MD 
20892.  (teleconference). 

Contact  Person:  Dr.  Philip  Washko. 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Room  4AN-44F, 
Bethesda.  MD  20892.  (301)  594-2372. 

Purpose/ Agenda :  To  evaluate  and  review 
grant  applications  and/ or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
R03  applications  (97-35). 

Z)ate;April24, 1997. 

Time:  10:00  a.m. 

Place:  Natcher  Building,  Rm.  4AN-44F, 
National  Institutes  of  Health.  Bethesda.  MD 
20892.  (teleconference). 

Contact  Person:  Dr.  Philip  Washko. 
Scientific  Review  Administrator,  4500  Center 
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Drive.  Natcher  Building,  Room  4AN-44F, 
Bethmda.  MD  20892.  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/ot  contract  proposals. 

This  notice  is  being  published  less  than 
fifteen  days  pxioar  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
impoeed  by  the  review  and  funding  cycle. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-RFA 
Review:  Oral  Raeearch  Centers  (97-23). 

Date:  April  27-28. 1997. 

rune:  8:30  a.m. 

Pface:  Hyatt  Hotel.  Dulles.  2300  Dulles 
Comer  Blvd..  Hemdon,  VA  22071. 

Contact  Person:  Dr.  Yong  Shin,  Ph.D., 
Scientific  Review  Administrator,  4500  Center 
Drive.  Natcher  Building.  Room  4AN-44F, 
Bethesda,  MD  20892,  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

The  meetings  will  be  closed  in  accordance 
writh  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.Q 
Applications  and/ or  proposals  and  the 
discussions  could  reveel  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  April  3, 1997. 
UVenH  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-8988  Filed  4-3-97;  3:50  pmj 

■UMQ  COM  414»-«1-« 


DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healtti 
Serdces  Administration 

Special  Emphasis  Panel  II  Meeting 

Pursiiant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  II  in  April. 

A  summary  of  the  meeting  may  be 
obtained  from:  Ms.  Dee  Herman. 
Committee  Management  Liaison, 
SAMHSA  Office  of  Extramural 
Activities  Review,  5600  Fishers  Lane, 
Reran  17-89.  Rockville.  Maryland 
20857.  Telephone:  (301)  443-4783. 

Substantive  program  infonnation  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  This  discussion 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
financial  information  about  an 
individual's  proposal.  This  discussion 


may  also  reveal  information  about 
prociuement  activities  exempt  bom 
disclosure  by  statute  and  trade  secrets 
and  commercial  or  financial  infonnation 
obtained  from  a  person  and  privileged 
and  confidential.  Accordingly,  the 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)  (3),  (4),  and  (6) 
and  5  U.S.C  App.  2,  section  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Meeting  Dates:  April  21-22.  1997. 

Place:  Residence  Inn — Bethesda, 
Calvert  Room.  7335  Wisconsin  Avenue, 
Bethesda,  MD  20814. 

Qosed:  April  21, 1997  8:30  a.m.-5 
p.m.  April  22, 1997  8:30  a.m.- 
Adjoumment. 

Contact:  Ferdinand  W.  Hui,  Ph.D.. 
Room  17-89.  Parklawn  Building. 
Telephone:  (301)  443-9919  and  FAX: 
(301) 443-3437. 

Dated:  April  2, 1997. 
JeriLipoT, 

Conunittee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Serrices 
Administration. 

(FR  Doc.  97-8910  Filed  4-7-97;  8:45  am) 
aiLUNO  COOK  41«>-»-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  the  Secretary 

Public  Meeting  of  the  Exxon  Valdez  Oil 
Spill  Public  Advisory  Group 

AGENCY:  Department  of  the  Interior. 
Office  of  the  Secretary. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  the 
Interior,  Office  of  the  Secretary  is 
announcing  a  public  meeting  of  the 
Exxon  Valdez  Oil  Spill  Public  Advisory 
Group. 

DATES:  May  28, 1997,  at  9:00  a.m. 
ADDRESSES:  Fourth  floor  conference 
room,  645  "G"  Street,  Anchorage. 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter.  Department  of  the 
Interior.  Office  of  Environmental  Policy 
and  Compliance,  1689  "C"  Street,  Suite 
119,  Anchorage,  Alaska,  (907)  271- 
5011. 

SUPPLEMENTARY  INFORMATION:  The 
Public  Advisory  Group  was  created  by 
Paragraph  V.  A.4  of  the  Memorandum  of 
Agreement  and  Consent  Decree  entered 
into  by  the  United  States  of  America 
and  the  State  of  Alaska  on  August  27, 
1991,  and  approved  by  the  United  States 
District  Court  for  the  District  of  Alaska 
in  settlement  of  United  States  of 
America  v.  State  of  Alaska,  Civil  Action 


No.  A91-081  CV.  The  agenda  will 
include  a  review  of  current  restoration 
activities  and  recommendations  on 
projects  for  the  fiscal  year  1998 
restoration  work  plan. 

Dated:  April  2. 1997. 
Willie  R.  Taylor, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 
(FR  Doc.  97-8951  Filed  4-7-97;  8:45  am] 

BtUMQ  COOe  4310-Ra-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Notice  of  Proposed  Information 
Collectlon,  0MB  Approval  Number 
1004-0019 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

summary:  In  accordance  with  the  Paper 
Work  Reduction  Act  of  1995.  the  Bureau 
of  Land  Management  (BLM)  is 
announcing  its  intention  to  request 
renewal  of  existing  approval  to  collect 
certain  information  from  individuals 
who  apply  to  construct,  maintain  and 
use  approved  improvements  on  the 
rangelands  to  aid  handling  or  caring  for 
domestic  livestock  that  are  authorized  to 
graze  public  land.  Form  4120-7  (Range 
Improvement  Permit)  is  used  under 
auUiority  of  Sections  4  and  15  of  the 
Taylor  Grazing  Act  and  associated 
regulations  foimd  at  43  CFR  4120.3.  It 
requests  information  necessary  to 
consider  an  application  and  make  a 
decision  concerning  the  proposed  range 
improvement.  Requested  information  is: 
Name  and  address,  construction  or 
maintain  an  existing  improvement, 
purpose,  location,  and  both  estimated 
and  subsequent  final  costs  for  the 
improvement.  It  also  docimients 
approval  of  range  improvement  permits 
and  the  BLM  files. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  June  9,  1997  to  be  considered. 
ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Affairs  Group  (630), 
Bureau  of  Land  Management,  1849  C 
Street  N.W.,  Room  401,  LS  Bldg., 
Washington,  DC.  20240. 

Comments  may  be  sent  via  Internet  to: 
WoComment@wo.blm.gov  or  to: 
gram8y@wo.blm.gov.  Please  include 
"Attn:  1004-0019"  and  your  name  and 
retiUTi  address  in  your  Internet  message. 

Comments  may  be  hand  delivered  to 
the  Bureau  of  Land  Management 
Administrative  Record,  Room  401, 1620 
L  Street,  N.W..  Washington.  D.C. 
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Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (8:45  a.m.  to  4:15 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Ramey,  (202)  452-7747. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.B(d),  BLM 
is  required  to  provide  60-day  notice  in 
the  Federal  Register  concerning  a 
collection  of  information  contained  in 
current  published  rules  to  solicit 
comments  on  (a)  Whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  profter  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
BLM  will  receive  and  analyze  any 
comments  sent  in  response  to  this 
notice  and  include  them  with  its  request 
for  approval  frt>m  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

The  Taylor  Grazing  Act  (TGA)  of  1934 
(43  U.S.C.  315,  315  et  seq.).  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976  (43  U.S.C.  1701  et 
seq.),  and  the  Public  Rangelands 
Improvement  Act  (PRL\)  of  1978  (43 
U.S.C.  1901  et  seq.)  provide  the 
authority  for  the  Bureau  of  Land 
Management  to  administer  the  livestock 
grazing  program  consistent  with  land- 
use  plans,  multiple-use  objectives, 
sustained  yield,  environmental  values, 
economic  considerations,  and  other 
factors.  Sections  4  and  15  of  the  TGA 
and  Regulations  in  43  CFR  4120.3-3 
allow  permittees  the  opportunity  to 
construct  and  maintain  approved  range 
improvements  on  the  public  lands.  The 
Regulations  were  issued  on  February  21, 
1984  (49  FR  6452)  and  last  amended  on 
February  22,  1995  (60  FR  9964).  Form 
4120-7,  Range  Improvement  Permit,  is 
the  approved  form  to  be  used  for 
requests  and  approval  of  a  range 
improvement. 

The  BLM  Authorizes  range 
improvements  to  facilitate  handling 
livestock  while  they  are  using  the  public 
lands  as  an  important  and  integral  part 
of  grazing  use  administration.  The 
information  provided  by  the  permittees 


and  lessees  is  used  by  the  BLM  to 
review  requests  for  privately  funded 
range  improvements  for  compatibility 
with  multiple-use  objectives  and  land- 
use  plans,  develop  appropriate 
conditions  and  specifications,  and 
approve  or  reject  the  requests.  The  name 
and  address  is  used  to  determine  if  the 
applicant  is  a  grazing  permittee  in 
compliance  with  43  CFR  4120.3-3  (a). 
Applicants  also  specifies  if  they  will 
construct  a  new  improvement  or  obtain 
a  permit  to  maintain  an  existing 
improvement.  A  brief  purpose  or 
justification  is  stated  to  determine  the 
compatibility  with  multiple  use  plans. 
The  applicant  identifies  the  specific 
location  to  determine  land  ownership 
and  if  needed,  a  plat  is  provided  on  the 
reverse  to  delineate  linear 
improvements  such  as  fences.  An 
estimate  of  cost  or  value  is  recorded  in 
the  event  land  ownership  changes  that 
require  appraisal  of  private  assets  for 
reimbursement  of  permittees  for  the 
present  worth  of  improvements  in 
compliance  with  43  CFR  4120.3-5  and 
43  CFR  4120.3-6  (c).  The  BLM 
completes  administrative  codes  for  its 
records  system,  prepares  special  terms 
or  conditions  as  appropriate,  assigns  a 
completion  date  for  construction,  signs 
approval  and  makes  inspection  of 
completed  range  improvement.  A  copy 
of  the  approved  {jermit  is  retained  to 
document  the  BLM  files. 

Without  this  infonnation,  the  BLM 
could  not  fulfill  its  responsibility  to 
manage  uses  of  the  public  land  as 
required  by  law.  Some  facilities  would 
be  inconsistent  with  management 
objectives,  improperly  built,  or  in 
conflict  with  other  uses.  Recognition  of 
the  applicant's  investment  would  not 
take  place  causing  further  legal 
problems  if  the  land  were  sold  and 
restitution  was  requested  of  the  new 
owner. 

The  information  required  by  law  is 
only  available  from  the  applicants. 
Specific  information  is  only  known  by 
an  applicant  who  identifies  specific 
information  pertinent  to  the  purposes  of 
the  form  in  completing  an  application. 
The  form  was  designed  to  request  only 
basic  information  required  to  administer 
the  permitting  process.  The  majority  of 
the  information  is  contained  in  the 
applicant's  personal  plans  for  the 
specific  improvement  and  does  not 
impose  a  significant  burden. 

Since  grazing  and  range  improvement 
on  the  unreserved  public  lands  is 
administered  only  by  the  BLM,  there  is 
no  duplication  of  infonnation 
collections. 

Since  each  applicant  must  meet 
qualifications,  the  information 
collection  has  to  be  made  each  time  a 


range  improvement  is  sought.  This 
application  is  only  completed  once 
during  the  period  of  ownership  of  the 
range  improvement.  This  information 
collection  is  consistent  with  guidelines 
in  5  CFR  1320.6  without  which  the  BLM 
would  not  be  able  to  administer  the 
Public  Land  Laws. 

There  are  no  assurances  of 
confidentiality  but  the  Privacy  Act 
Notice  is  provided  to  inform  the 
applicants  of  the  uses  to  be  made.  There 
are  no  plans  for  publishing  information 
for  statistical  use. 

On  March  25, 1994  the  BLM 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  to  amend 
the  regulations  for  hvestock  grazing,  A 
comment  period  of  120  days  was 
allowed.  Included  in  the  notice  was  a 
request  for  comments  on  the 
information  collections  involved, 
including  this  collection  (1004-0019). 
Several  comments  were  received  on  this 
section  addressing  information 
resources  and  questions  of  timeliness 
relating  to  compliance.  Federal 
Register.  February  22, 1995,  page  9925. 
Copies  of  the  comments  are  on  file  at 
the  Bureau  of  Land  Management, 
Eastern  States  Office,  7450  Boston 
Boulevard.  Springfield,  Virginia  22153, 
and  may  be  reviewed  by  contacting  Jim 
Gegen  at  that  Office. 

The  BLM  experience  and  recent 
tabulations  of  activity  indicate 
approximately  60  applications  are 
processed  each  year.  The  annual  cost  to 
the  Government  is  estimated  to  be 
Si, 200  based  on  personnel  time  to 
review  and  processing  at  $20  per  hour, 
including  entering  informaticm  into  an 
automated  range  improvement  project 
system.  Information  in  the  range 
improvement  reporting  system  is  used 
as  a  basis  for  making  the  estimation. 
Annual  costs  to  the  60  respondents  is 
estimated  at  $400  based  on  20  burden 
hours  at  $20  per  hour  to  prepare  the 
form  and  to  receive  and  file  their 
approved  copy. 

Because  of  the  variations  in  size  and 
complexity  of  range  improvements, 
some  of  the  60  responses  may  take  as 
Uttle  as  ten  minutes  to  complete  while     ~ 
others  may  take  up  to  30  minutes  with 
an  average  of  a  20  minute  burden  for 
each  with  an  annual  burden  of  20  hours. 

'  Any  interested  member  of  the  public 
may  request  and  obtain,  without  charge, 
a  copy  of  BLM  Form  4120-7  the  person 
identified  under  FOR  FURTHER 
INFORMATKM  CONTACT. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 
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Dated:  April  2. 1997. 
Anaeitai  L.  Chaak. 

Chief,  Regulatory  Management  Team. 
pfR  Doc  97-8852  Filed  4-7-97;  8:45  am] 

■UJNO  COM  4W»-a«-# 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

PD-033-642O-OO-OO2O;  IDI  32087  A  10-033- 
5420-00-0021;  m  32132] 

Notice  of  Issuance  of  Two  Disdaimers 
of  Interastto  Lands;  ktaho 

AQENCY:  Bureau  of  Land  Management. 

Interior. 

ACnON:  Notice  of  Issuance  of 

Disclaimers  of  Interest  in  Lands  in 

Idaho. 

SUMMARY:  The  United  States  of  America, 
pursuant  to  the  provisions  of  section 
315  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976  (43  U.S.C 
1745),  proposes  to  disclaim  all  interest 
in  the  following  described  lands  to  the 
current  owners  of  record.  A  disclaimer 
of  intwest  will  be  issued  to  the  Trustees 
of  the  Eugene  F.  and  Viola  M.  Edwards 
Revocable  Trust  for  the  foUovnng 
described  property,  to  wit: 

■oiaa  Maridiaja.  bUh* 
T.  21  N..  R.  22  B.. 

All  lands  in  section  31 .  north  of  the  east- 
wmt  oentarline  of  the  section  and  between 
the  1 S81  adjusted  right  bank  meander*  and 
the  right  bank  of  the  present  channel  of  the 
Salmon  River,  except  for  lot  13.  as  shown  on 
the  official  plat  approved  luly  24, 1996. 
Another  disclaimer  of  interest  will  be  issued 
to  the  Trustees  in  Trust  of  the  Del  Monto  Fife 
Tmst  dba  Fife  Enterprises  for  the  following 
described  property,  to  wit 

Boaia  Meridian.  Idah* 

T.  21N.,R.  22  E., 

All  lands  lying  between  the  adjusted  1881 
meanders  and  the  present  left  bank  of  the 
Salmon  River  fronting  lots  5  and  6  in  section 
19:  fronting  lota  5. 6.  7  and  8  in  section  30; 
and  fronting  lots  5.  6,  7,  8.  and  9.  except  for 
lot  15  and  the  accretions  to  lot  IS  designated 
as  lot  16.  in  section  31;  according  to  tb» 
official  records  and  the  plat  approved  July 
24. 1996.  The  ofBcial  records,  being  the 
original  1881  public  land  survey  and  the 
dependent  resurvey  approved  and  accepted 
)uly  24, 1996,  show  that  the  lands  described 
above  are  a  combination  of  avulsed,  accreted, 
and  non-substantial  omitted  land,  and  an 
unsurveyed  island.  Except  for  the  island,  the 
remaining  lands  are  not  public  domain. 
Therefore,  the  applications  by  the  Trustees  of 
the  Eugpne  F.  and  Viola  M.  Edwards 
Revocable  Trust  and  the  Trustees  of  the  Del 
Monto  Fife  Trust  dba  Fife  Enterprises,  for 
disclaimers  from  the  United  States,  will  be 
approved  if  oo  valid  objection  is  received. 
This  action  will  clear  a  cloud  oo  the  title  of 
both  applicant's  land. 


DATES:  Comments  or  protest  to  this 
action  should  be  received  by  Jime  9. 
1997. 

ADDRESSES:  Comments  or  protests  must 
be  filed  with:  State  Director  (933), 
Bureau  of  Land  Management,  1387  S. 
Vinnell  Way,  Boise,  Id  83709. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cathie  Foster,  at  the  above  address  or 
(208) 373-3863. 

Dated:  March  31, 1997. 
DaveHobBaB, 

Acting  Branch  Chief,  Lands  and  Minerals 
Resounx  Services  Division. 
[FR  Doc.  97-8867  Filed  4-7-97;  8:45  am) 

MLUNQ  cool  4«1*-00-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-031-1430-01;  N-6M76] 

Public  Land  Order  No.  72S3; 
WIthdiawal  of  Public  Land  for  the 
Protaction  of  ttM  Pah  Rah  Range; 
Nevada 

AQEMCV:  Bureau  of  Land  Management. 

Interior. 

ACTION:  PubUc  Land  Order. 

SUMMARY:  This  order  withdraws 
21,969.012  acres  of  public  land  from 
stir&ce  entry  and  mining  for  5  years  to 
protect  recreational,  cultural,  wildlife, 
riparian,  and  watershed  values  in  the 
Pah  Rah  Range  while  the  Bureau  of 
Land  Management  completes  land  use 
planning  for  this  land. 
EFFECTTVE  DATE:  April  8,  1997. 
FOR  FURTHER  INFORMATK3N  COMTACT: 

Dennis  Samuelson,  BLM  Nevada  State 
Office,  P.O.  Box  12000,  Reno,  Nevada 
89520.  702-785-6532. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C 
1714  (1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withtirawn  from  settlement,  sale, 
location,  ca  entry  imder  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)), 
but  not  from  leasing  under  the  mineral 
leasing  laws,  for  the  protection  of  the 
Pah  Rah  Range: 

Mount  Diablo  Meridian 

T.  21  N.,  R.22E., 

Sec  12; 

Sec  24. 
T.  22  N..  R.  22  E., 

Sec.  12; 

Sec  24: 


Sec  25,  E^/iB*/t,  and  the  portion  of  the 

W^/tE'/^  lying  east  of  the  center  of  the 

summit  of  the  ridge; 
Sec.  36. 
T.  21  N..  R.  23  E.. 
Sec.  2.  lots  8  to  21,  inclusive; 
Sec.  3,  lots  1  to  5,  inclusive,  S^/iN*>%. 

N'/zSW'A.  SEV4SWV4,  and  SEV4: 
Sec.  4,  lots  5  to  20,  inclusive; 
Sec.  5,  lots  1  to  4,  inclusive,  S'/^N'/^,  and 

S'/z; 
Sec  6,  lots  8  to  23.  inclusive; 
Sec  7,  lots  1  to  4,  inclusive,  E*^,  and 

E^/iW'/i; 
Sec.  8,  lots  1  to  10,  inclusive.  SWV«NEV^ 

S'/iNWV4.  EViSWV4.  and  NWV«SBV4; 
Sec  9.  lot  1.  NWV4NEV4.  S'/iNBV4.  NWV*. 

and  S'/j; 
Sec.  10.  lots  1  to  8,  inclusive; 
Sec.  11.  N'/iN'-^.  SEV«NBV4.  SWV4NWV4, 

and  E'/iSE'A; 
Sec  12.  lots  1  to  3,  inclusive; 
Sec  17.  lots  3  to  4,  inclusive.  N*/t.  and 

N'/iS'/i; 
Sec.  18.  lots  5  to  20.  inclusive; 
Sec  19.  lots  1  to  4.  inclusive.  N^/tNE^A. 

SWV4NEV4.  E'/iNWV4.  NB'ASW'A.  and 

NWV4SBV4; 
Sec  24,  E'/^WV«NWV4; 
Sec  38,  N'/zNE'/.. 
T.  22  N.,  R.  23  E., 
Sec  6,  lots  1  to  4,  inclusive,  SEV4SWy4. 

and  S^/^SB'/i; 
Sec  7.  lots  1  and  7  to  13,  inchisive. 

NB'ANE'A,  S^/iNP/.,  NB'ANW'A,  and 

SEV4; 
Sec  8,  lots  5  to  20,  inclusive; 
Sec  16,  lo»s  2  to  5,  inclusive,  W<^>/^,  and 

W'/i; 
Sec  17.  excluding  MS  4230; 
Sec  18,  lots  5  to  20,  inclusive; 
Sec  19,  lots  1  to  4,  inclusive,  E^/z,  and 

BViW'/i; 
Sec.  20,  excluding  MS  4230; 
Sac  21: 
Sec  22,  loU  1  to  3.  inclusive.  W>>^NWV4, 

and  SW'/.: 
Sec  28,  lots  1  to  4,  inclusive.  Vi^/tB}/t,  and 

W'/i; 

Sec  30.  lots  5  to  20.  inclusive; 
Sec  31.  fots  1  to  4.  inclusive.  E*/i.  and 
B'-6W'/2; 

Sec  34.  lots  1  to  7,  inclusive.  S'/iNBVi, 
SE'/iNW'A.  E'/^W'/..  and  SEV4. 

The  area  described  contains  21,969.012 
acres  in  Washoe  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
lands  imder  lease,  license,  or  permit,  or 
governing  the  disposal  of  their  mineral 
or  vegetative  resounds  other  than  imder 
the  mining  laws. 

3.  This  withdrawal  will  expire  5  years 
from  the  effective  date  of  this  order 
imless.  as  a  result  of  a  review  conducted 
before  the  expiration  date  pursuant  to 
Section  204(0  of  the  Federal  Land 
Policy  and  Management  Act  of  1976.  43 
U.S.C.  1714(f)  (1988),  the  Secretary 
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determines  that  the  withdrawal  shall  be 
extended. 

Dated:  March  31, 1997. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  97-8960  Filed  4-7-97;  8:45  am) 

BHJJNO  COOC  4310-HC-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-M5-0777-46;  VfON  136534) 

Proposed  Realty  Action,  Park  County, 
Wyoming 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Realty  Action. 

SUMMARY:  The  Bureau  of  Land 
Management's  (BLM's)  Cody  Resource 
Area  has  examined  the  following 
described  public  land  and  Bureau  of 
Reclamation-withdrawn  (BOR)  land  in 
Park  Coimty,  Wyoming  and  have 
determined  the  land  to  be  suitable  for 
classification  and  lease  to  the  city  of 
Cody  tmder  the  provisions  of  the  ,-..■    , 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  The 
Area  Manager,  Wyoming  Area  OfBce,  of 
the  BOR  has  concurred  with  the 
examination  and  determination. 

Sixth  Principal  Moridian,  Wyoming 

T.52N..R.  100  W., 

Sec.  6.  a  strip  of  land  350  feet  long,  40  feet 
wide  (0.32  acre),  across  a  portion  of  lot 
43  C  as  defined  by  map  survey. 

Sec  7.  W'/i  of  lot  5.  W>ASEV«  of  lot  5. 
SEV4SE V4  of  lot  5.  W'/iE>/2  of  lot  39, 
SEV«SEV«  of  lot  39,  S'/iSW'ASE'/.NE'A, 
|sfWV4NEV4SEV4,  S'/iNE'/4SEV4, 
NEV4NWV«SEV4.  E'/iNWi/4NWV4SEV4. 
E'/jSEV«NWV«SEV4, 
NEV4NEV«SWV«SEV4,  N'AN'/iSP/«SEV«; 

Sec.  8,  W'/iSWV4NWV«SWV4, 
NfWV«NWV4SWV«SWV4. 

Containing  148.18  acres,  more  or  less. 

The  area  to  be  leased  consists  of  92.5 
acres  for  the  archery  range,  and  3.63 
acres  for  an  access  road  (total  96.13 
acres).  The  city  of  Cody  proposes  to  use 
the  land  as  an  archery  range,  with  a 
sefMurate  agreement  between  the  dty  of 
Cody  and  the  Cody  Archery  Club 
allowing  the  club  to  construct,  operate, 
and  maintain  the  archery  range. 

The  area  classified  as  suitable  (148.18 
acres)  is  greater  than  the  area  to  be 
leasiad  because  of  the  need  to  include 
the  access  road  in  the  lease.  The  land  is 
not  needed  for  Federal  purposes. 
Leasing  is  consistent  with  current  BLM 
land  use  planning,  and  would  be  in  the 
public  interest.  Because  of  safety  and 
vandalism  concerns,  the  lease  area 
996.13  acreas)  would  be  closed  to 


general  public  use  involving  firearms, 
off-road  vehicles,  overnight  camping, 
and  after-dark  activities.  The  lease, 
when  issued,  will  be  subject  to  the 
following  terms,  conditions  and 
reservations: 

1.  Provisions  of  the  Recreation  and  Public 
Purposes  Act  and  to  all  applicable 
regulations  of  the  Secretary  of  the  Intent. 

2.  All  valid  existing  rights  documented  on 
the  official  public  land  records  at  the  time  of 
lease  issuance. 

3.  All  minerals  shall  be  received  to  the 
United  States,  together  with  the  right  to 
prosjject  for,  mine,  and  remove  the  minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines  appropriate  to 
ensure  public  access  and  proper  management 
of  Federal  lands  and  4aters8t  therein. 

An  open  house  was  held  on  February 
24th,  1997,  to  inform  the  public, 
including  adjacent  landowners,  of  the 
proposal.  No  adverse  comments  were 
received. 

Upon  publication  of  this  notice  in  the 
Federal  ReigstO',  the  land  will  be 
segregated  from  all  other  forms  of 
appropriation  imder  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  imder  the  Recreation 
and  Public  Purposes  Act  and  leasing 
under  the  min^^  leasing  laws. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  an  archery 
range.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  tiie  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  prwrams. 

Application  Comments:  mteiested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  tiie  suitability  of  the 
land  for  an  archery  range  facility.  Any 
adverse  oinnments  will  be  reviewed  by 
the  BLM  State  Director.  In  the  absence 
of  any  adverse  comments,  the 
classification  will  become  efliective  60 
days  bom  the  date  of  publication  of  this 
.  notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
action  is  available  fat  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Cody  Resource  Area,  1002 
Blackburn  Avenue,  Cody,  Wyoming. 
0OMMCWT8:  For  a  period  of  45  days  bom 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  classification  or  lease  of  the 


lands  to  the  Area  Manager,  Cody 
Resource  Area,  P.O.  Box  518,  Cody, 
Wyoming  82414-0518.  Comments, 
including  names  and  street  addresses  of 
respondent  will  be  available  for  public 
review  at  the  Cody  District  Office,  1002 
Blackburn  Avenue.  Cody,  Wyoming 
during  regular  business  hours  (7:30  a.m. 
to  4:30  p.m.),  Monday  through  Friday, 
except  holidays.  Individual  respondents 
may  request  confidentiality.  If  you  wish 
to  withhold  your  name  or  address  from 
public  review  or  bom  disclosure  under 
the  Freedom  of  Information  Act,  you 
must  state  this  prominently  at  the 
b^inning  of  your  comments.  Such 
requests  will  be  honored  to  the  extent 
allowed  by  law.  All  submissions  fit>m 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  pubhc  inspection  in 
their  entirety. 

Dated:  April  2, 1997. 
Dorrell  Barnes, 
Woriand  District  Manager. 
(FR  Doc.  97-8906  Filed  4-7-47;  8:45  an) 

MLUNO  GOOC  4310-2a-«l 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-MO-1430-00;  WYW  130351] 


Propoeed  Exchange  and  Intent  To 
Conduct  a  Planning  Review  for  Greet 
DivMe  Reeource  Area.  Rawlina,  WY 

AGENCY:  Bureau  of  Land  Management, 
Intwior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Great  Divide 
Resource  Area,  Rawlins,  Wyoming, 
pursuant  to  Section  206  of  the  Act  of 
October  21, 1976,  as  amended,  43  U.S.C. 
1716,  has  entered  into  an  agreement  to 
initiate  a  land  exchange  in  Carbon 
County,  Wyoming.  The  BLM  invites  the 
public  to  identify  issues  and  concerns  to 
be  addressed  in  the  environmental 
analysis  of  the  proposed  exchange  and 
planning  review. 

DATES:  As  part  of  this  process,  three 
pubhc  scoping  meetings  have  been 
scheduled.  The  first  scoping  meeting  is 
scheduled  for  April  21,  1997,  at  6:30 
p.m.,  at  the  Jeffrey  Center  Memorial 
Community  Center,  Third  and  Spruce, 
Rawlins,  Wyoming.  The  second  scoping 
meeting  will  take  place  in  Saratoga, 
Wyoming,  at  7:30  p.m.,  April  22,  1997, 
at  the  Saratoga  High  School.  On  April 
24, 1997,  at  6:30  p.m.,  the  third  scoping 
meeting  will  be  held  at  the  Town  of 
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Hanna  Administntion  Office,  301  S. 
Adams,  HanoA.  Wyoming. 

Any  additional  public  mvolvement 
activities  that  may  become  necessary 
will  be  announced  through  other 
notices,  mailings,  or  news  releases.  If 
the  planning  review  results  in  the  need 
to  amend  the  Great  Divide  Resource 
Management  Plan  (RMP).  a  30-day 
comment/protest  period  on  the 
amendment  proposal  will  also  be 
announced  through  other  notices, 
mailings,  or  news  releases. 

Interested  parties  may  submit 
comments  concerning  the  proposed 
exchange  to  the  Area  Manager.  Great 
Divide  Resource  Area,  at  the  address 
below.  In  order  to  be  considered  in  the 
environmental  analysis  of  the  proposed 
exchange,  comments  must  be  in  writing 
to  the  Area  Manager  and  must  be 
postmarked  ot  delivered  no  later  than 
45  days  after  initial  publication  of  this 
notice. 

FOR  FURTMCR  MFOmU'nON  CONTACT: 
Interested  parties  may  obtain  further 
information  or  request  to  be  placed  on 
the  Rawlins  BLM  ENstrict  mailing  list  by 
contacting  John  Spehar,  Project 
Coordinator,  at  the  Great  Divide 
Resource  Area  Office,  Bureau  of  Land 
Management,  1300  North  Third  Street, 
Rawlijcs,  Wyoming  82301.  telephone 
307-328-4264. 

SUPPI^MENTARY  M«FOraiATK)N:  The 
exchange  has  been  jointly  proposed  by 
Wyoming  Land  Exchange  Limited 
Liability  Company  (Wyoming  Land 
Exchange)  and  the  Bureau  of  Land 
Management  (BLM).  The  exchange 
would  result  in  the  BLM  acquiring 
private  lands  east  of  Seminoe  Reservoir 
and  Palm  Livestock  Company  acquiring 
scattered  lands  in  Carbon  County, 
Wyoming.  The  proposed  exchange 
would  lock  up  in  Federal  owner^p  a 
50,000  acre  block  of  land  east  of 
Seminoe  Reservoir  and  transfer  into 
private  ownership  parcels  of  Federal 
land  that  are  isolated  and  difficult  to 
manage. 

The  following  public  lands  located 
south,  west,  and  east  of  Walcott, 
Wyoming,  in  the  vicinity  of  Elk 
Mountain,  and  east,  west,  and  north  of 
Saratoga.  Wyoming,  are  being 
considered  for  exchange  by  the  United 
States: 

Siztk  PriBci|Md  Meridiaii,  Wyoming 

T.  19  N..  R.  80  W..  6th  P.M..  Ctubon  County. 

Wyoming 
Section  2:  LoU  1-4.  S'/»N'/i.  S'/« 
T.  19  N.,  R.  81  W..  eth  P.M..  Carbon  County, 

Wyoming 
Section  6:  LoU  1-7.  S'/iNE'A,  SE1/4NWV4. 

F»ASWV«.  SE^A  (ALL) 
Section  8:  N'/<t.  NEV«SWV«, 

N'/fiNWV«SWV«,  SP/«^4WV4SWV4. 

S'ASWV4.  SEV. 


Section  14:  S*/tSVt 

Section  18.  Lots  1-4.  BV%.  BV^W^/h  (ALL) 
Section  26:  N'/iNB'A.  WVk,  S'ASB^A 
T.  20  N..  R.  81  W.,  6th  PM.  Ctubon  County, 

Wyoming 
Section  2:  NWASWASW*/., 

S'/4SWV4SWV4.  SWV«SEV.SWV4 
Section  6:  Lots  1-6.  E'/iSW/t 
Section  8:  NWV4NWV4,  SEV4 
Section  18:  LoU  5-16 
Section  20:  SWV4SWV4 
Section  28:  SWV. 

Section  30:  LoU  1-4,  P/z.  E'/iW^/t  (ALL) 
Section  32:  All 
T.  21  N..  R.  81  W..  6th  PM..  Carbon  County. 

Wyoming 
Section  32:  S'/iSEV«NEV4, 

NEV«NEV4SWV«.  S'/iN'/iSWV4, 

S>ASW%.  SE</4 
Section  34:  SWV4NW<ANEV4,  SWV4NE^/4, 

S'/iSP/4NBV4,  NWV4SP/4NP/4,  NWV4, 

SEV4 
T.  17N..R.82W  .6th  PM..  Carbon  County. 

Wyoming 
Section  33:  SEV4NEV4 
Section  34:  SWV4NWV4 
T.  19  N..  R.  82  W.,  6th  PM..  Carbon  County. 

Wyoming 
Section  2:  Lot  1,  SEV4NEV4,  r/iSEVi 
Section  12:  LoU  1-16  (ALL) 
Section  14:  SBV4NEV4,  SEV4SWV4, 

SWV4SEV4,  E^/iSBV* 
Section  18:  LoU  1-4.  E^/i,  E}<VN^/t  (ALL) 
Section  22:  Lot  1 
Section  24:  LoU  1-12 
T.  20  N..  R.  82  W.,  6th  PM..  Carbon  County. 

Wyoming 
Section  2:  LoU  1-4,  SVt 
Section  4:  LoU  1-4,  S^/^ 
Section  6:  Lot  6,  S^/^tNE^/iSWV., 

SEV4SWV4.  S'/iN'ASB^/4.  S'ASBi/4 
Section  8:  All 
Section  10:  All 
Section  12:  All  " 

Section  14:  All 

Section  18:  Lots  1-4.  E}/z.  E^/iWXt  (ALL) 
Section  20:  SEV4NEV4,  W'/»NWV4.  SB}/* 
Section  24:  All 
Section  26:  NViS>/^ 
Section  28:  SWV4 

Section  30:  LoU  1-4,  E^/i,  E'>«iW'/i  (ALL) 
T.  19  N..  R.  83  W..  6th  PM..  Carbon  County. 

Wyoming 
Section  18:  LoU  1-4,  B'/i.  B^AWJA  (ALL) 
Section  20:  All 
Section  28:  W'/iW'A 
Section  32:  All 
T.  20  N..  R.  83  W..  6th  PM..  Carbon  County. 

Wyoming 
Section  2:  S^/^NW'ASW'A,  S'-^'A 
Section  4:  S'/iSW'ANW'A, 

SWV4SEV4NWV4,  S'/i 
Section  10:  All 
Section  12:  All 
Section  14:  All 
Section  24:  All 
Section  34:  E^/tNB}/* 
T.  17N..R.84W..8th  PM.,  Carbon  County. 
Wyoming 
Section  6:  LoU  2-6.  SWV4NEV4, 

SEV«NWV«.  NEV4SWV«,  W'/zSE'A;  with 

mineral  estate  included  in  exchange. 
T.  18  N.,  R.  84  W.,  6th  P.M.,  Carbon  County. 

Wyoming 
Section  2:  LoU  1-4,  S^/^N'/i,  SV^  (ALL) 
Section  4:  LoU  1-4.  S>/iNi/<t,  S</^  (ALL) 


Section  8:  N'/iNW'A.  SBV4NW/4, 

NBV4SWV4 
Section  10:  All 
Section  14:  All 
Section  26:  N'/iNWV4,  SEV4NW/4, 

N'/zNEV4SWV4,  N'ASWV4NEV4SWV4, 

SEV4NEV4SWV4 
T.  19  N..  R.  84  W..  6th  PM..  Carbon  County, 

Wyoming 
Section  24:  ALL 
T.  21  N..  R.  85  W.,  6th  P.M..  Caibon  County. 

Wyoming 
Section  8:  LoU  4,  8,  NWV4NE*/4,  W^/i, 

W'/iSEi/4 
Total  Selected  Federal  Lartds: 
Approximately  24,626  acres. 

Reservations: 

Public  lands  patented  pursuant  to  this 
exchange  will  have  the  following 
reservations: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States  pursuant  to  the  Act  of 
August  30. 1890.  43  U.S.C.  945. 

2.  Where  minerals  are  to  be  reserved 
to  the  United  States,  the  following  is 
standard  patent  language: 

All  minerals  in  the  lands  so  patented 
pursuant  to  Section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1719,  including, 
without  limitation,  substances  subject  to 
disposition  under  the  general  mining 
laws,  the  general  mineral  leasing  laws, 
the  Materials  Act  and  the  Geothermal 
Steam  Act.  and  to  it.  or  persons 
authorized  by  it,  the  right  to  prospect 
for,  mine  and  remove  tne  minerals  from 
the  same  imder  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe.  This  includes  all 
necessary  and  incidental  activities 
conducted  in  accordance  with  the 
provisions  of  the  mining,  geothermal 
and  mineral  leasing,  and  material 
disposal  laws  in  effect  at  the  time  such 
activities  are  undertaken,  including, 
without  limitation,  necessary  access  and 
exit  rights,  all  drilling,  underground, 
open  pit  or  surface  mining  operations, 
storage  and  transportation  facilities 
deemed  necessary  and  authorized  under 
law  and  implementing  regulations. 

3.  Covenants  for  the  protection  of 
archaeological  sites  that  are  determined 
to  be  of  National  Historic  Registei 
quality  may  be  in  the  patent.  (Covenants 
would  include  restrictions  on 
disturt>ance  of  the  sites,  removal  of 
artifacts,  guaranteed  access  to  the  sites 
for  evaluation  by  BLM  and  the  State  - 
Historic  Preservation  Officer,  and 
penalties  for  violating  the  archaeological 
covenants. 

In  exchange,  the  United  States  would 
acquire  the  following  described  lands 
located  east  of  Seminoe  Reservoir  in 
Carbon  County: 


Sixth  Prinapal  Meridian,  Wyoming 

T.  22  N.,  R.  83  W.,  6th  P.M.,  Carbon  County, 
Wyoming 

Section  1:  All 

Section  3:  All 

Section  5:  All 

Section  7:  All 

Section  9:  All 

Section  11:  All 

Section  13:  All 

Section  15:  All 

Section  17:  W'/«j 

Section  19:  All 

Sectional:  All 

Section  23:  All 

Section  29:  All 

Section  31:  All 
T.  23  N.,  R.  83  W.,  6th  P.M..  Carbon  County. 
Wyoming 

Section  1:  All 

Less  that  portion  situated  below  elevation 
of  6,357  feet  above  sea  level  as  conveyed  to 
the  United  States  of  America,  as  described  in 
Warranty  Deed  dated  October  7. 1938.  and 
recorded  in  Book  236  Page  138.  of  the 
Records  of  Caibon  County,  Wyoming 

Section  3:  All 

Section  5:  All 

Section  7:  All 

Section  9:  All 

Section  11:  All 

Section  13:  All 

SecOon  15:  All 

Section  17:  All 

Section  19:  All 

Sectjion  21:  All 

Section  23:  All 

Section  27:  All 

Section  29:  All 

Section  31:  All 

.Section  33:  All 

Section  35:  All 
T.  24  N.,  R.  83  W.,  6th  P.M.,  Caibon  County. 
Wyoming 

Section  19:  All 

Section  27:  All 

Section  29:  All 

Section  31:  All 

Section  33:  All 

Section  35:  All 

Less  that  portion  of  Section  19,  27,  29,  and 
35  situated  below  elevation  6.357  feet  atx>ve 
sea  level  as  conveyed  to  the  United  States  of 
America,  as  described  in  Warranty  Deed 
dated  October  7. 1938.  and  recorded  in  Book 
236  Page  1 38  of  the  Recoids  of  Carbon 
County,  Wyoming. 

T.  23  N..  R.  84  W.,  6th  P.M.,  Carbon  County, 
Wyoming 

Section  1:  All 

Section  11:  All 

Section  13:  All 

Section  23:  All 

Section  25:  All 

Less  that  portion  of  Sections  1, 11. 13,  23, 
and  25,  situated  tielow  elevation  6,357  fiset 
above  sea  level  as  conveyed  to  the  United 
States  of  America  and  as  described  in 
Warranty  Deed  dated  October  7, 1938.  and 
recorded  in  Book  236  Page  138  of  the  Records 
of  Carbon  County.  Wyoming. 
T.  24  N..  R.  84  W..  6th  P.M.,  Carbon  County, 
Wyoming 

Section  23:  All 

Section  25:  All 
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section 35:  All 

Less  that  portion  of  Sections  23,  25,  and  35 
situated  below  elevation  6,357  feet  above  sea 
level  as  conveyed  to  the  United  States  of 
America  and  as  described  in  Warranty  Deed 
dated  October  7, 1938,  and  recorded  in  Book 
236  Page  1 38  of  the  Records  of  Carbon 
County,  Wyoming. 

Total  Offered  Non-Federal  Lands: 
Approximately  24,900  acres. 

The  proposed  exchange  would  be 
based  on  feir  market  value  appraisal 
which  would  result  in  equal  value  for 
equal  value,  not  necessarily  acre  for 
acre.  This  would  ensure  an  equitable 
trade  for  the  public  and  Wyoming  Land 
Exchange  and  Palm  Livestock  Company. 

Subject  to  valid  existing  rights,  the 
public  lands  identified  above  have  been 
segregated  from  appropriation  imder  the 
public  land  laws  and  mineral  laws  for 
a  period  of  5  years. 

Where  the  mineral  estate  is  not 
included  in  the  exchange,  the  mineral 
estate  would  remain  in  Federal 
ownership.  The  public  lands  identified 
above  have  a  variety  of  rights-of-record. 
including  rights-of-way.  The  records  are 
located  in  the  Great  Divide  Resource 
Area  office  in  Rawlins.  Wyoming. 

Dated:  April  2, 1997. 
Alan  R.  PieiBon, 
State  Director. 
(PR  Doc.  97-8907  Filed  4  4'  97;  9:31  am) 

BILLMG  CODE  4310-at-P 


DEPARTMENT  OF  THE  INTERIOR 

Bareau  of  Land  Management 

[NV-010-2811-01] 

Carson  City  District  Fire  Management 
Plan  Amendment 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
plan  amendment  and  environmental 
analysis  and  invitation  for  public 
participation. 

SUMMARY:  The  Carson  Qty  field  office  of 
the  Bureau  of  Land  Management 
proposes  to  amend  the  Lc^ontan  and 
Walker  Resource  Management  Plans  to 
address  the  management  of  fire  within 
the  Carson  City  District.  Fire  is  an 
integral  part  of  the  ecosystem  of  the 
Carson  City  District.  The  Federal 
Wildland  Fire  Policy  states  that 
wildland  fire,  as  a  critical  natural 
process,  must  be  reintroduced  into  the 
ecosystem.  The  RMP's  do  not  address 
fire  management  and  its  role  in  the 
natural  ecosystem.  The  resource 
management  plan  amendment  process 
will  serve  as  Uie  basis  for  decisions  on 


the  management  of  fire  in  the  Carson 
aty  District. 

DATES  AND  ADDRESSES:  Written 
comments  on  the  plan  amendment  and 
environmental  analysis  are  welcomed 
until  May  6, 1997.  Comments  should  be 
sent  to  Rosemary  Thomas,  Fire 
Management  (Dfficer.  U.S.  Bureau  of 
Land  Management.  1535  Hot  Springs 
Road,  Carson  City,  NV  89706. 
SUPPLEMENTARY  MFORMATKM:  The 
public  is  invited  to  participate  in  the 
identification  of  issues  related  to  the 
management  of  fire  in  the  Carson  Qty 
District,  located  in  western  Nevada  and 
northeastern  California.  Anticipated 
issues  for  the  plan  amendment  are: 

•  Protection  of  human  life 

•  Protection  of  Property 

•  Protection  of  natural/cultural  resources 

•  Safe  reintroduction  of  fire  into  natural 
ecosystems 

•  Reducing  the  cost  of  fire  suppression 

•  Integration  of  5re  and  resource 
management  strategies 

•  Air  quality 

•  Recreation 

•  Watershed  management 

•  Livestock  grazing 

•  Visual  resources 

•  Wildlife  habitat 

The  plan  amendment  will  focus  on 
the  following  questions: 

•  Where  is  wildland  fire  not  desired  at  all? 

•  Where  is  unplanned  wildland  fire  likely 
to  cause  negative  effecU,  but  these  effecU 
may  be  mitigated  (v  avoided  through  fuels 
muiagement,  prescribed  fire,  or  other 
strategies? 

•  Where  is  fire  desired  to  manage 
ecosystems,  but  there  are  constrainU  because 
of  the  existing  vegetation  condition? 

•  Where  is  fire  desired,  and  there  are  no 
constraints  associated  with  resource 
conditions  or  social  and  economic 
considerations? 

A  previous  Federal  Register  Notice 
(Vol.  60.  No.  57,  page  15580,  March  24. 
1995)  anaoimced  the  District's  intent  to  - 
amend  the  Walker  Resource 
Management  Plan  to  address  motorized 
vehicle  designations  and  fire/woodland 
management  for  the  Pine  Nut 
Mountains.  The  fire/woodlands 
management  issue  will  be  incorporated 
into  the  District-wide  fire  management 
amendment  All  public  comments  on 
the  fire/woodland  issue  for  the  Pine  Nut 
Mountains  will  be  included  as  part  of 
this  scoping  process  for  the  District- 
wide  fire  management  amendment.  The 
Pine  Nut  Mountains  Amendment  will 
focus  on  the  motorized  vehicle 
management  issue. 

Planning  docimiients  and  other 
pertinent  materials  may  be  examined  at 
the  Bureau  of  Land  Management  office 
in  Carson  Ciity  between  7:30  a.m.  and 
5:00  pjn.,  Monday  through  Friday. 
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Dated  this  28th  day  of  March,  1997. 
Joha  Singlaub, 

District  Manager,  Carson  City  District. 
IFR  Doc  97-8865  Filed  4-7-97;  8:45  am) 
t  COM  M10-HC-M 


DEPARTMENT  OF  JUSTICE 

Notica  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Conoco  Inc.  was  lodged  on  March  6, 
1997  with  the  United  States  District 
Court  for  the  Western  District  of 
Louisiana.  The  parties  to  the  Decree  are 
Conoco  Inc.  ("Conoco")  and  the  relevant 
natural  resource  trustees;  the  National 
Oceanic  and  Atmospheric 
Administration;  the  Department  of  the 
Interior,  and  the  State  of  Louisiana 
through  the  Louisiana  Department  of 
Environmental  Quality,  the  Louisiana 
Department  of  Wildlife  and  Fisheries, 
and  the  Louisiana  Department  of 
Natiu^l  Resources.  Under  the  terms  of 
the  Decree,  Conoco  agrees  to  implement 
and  fund  a  restoration-based  settlement 
as  compensation  for  natural  resource 
damages  suffered  as  a  result  of  a  March, 
1994  release  of  1 ,2  dichloroethane 
("EDC")  from  Conoco's  facility  in 
Westlake,  Louisiana.  The  claim  being 
settled  arose  imder  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  42  U.S.C.  9607. 

Contemporaneously  with  lodging  the 
Consent  Decree,  the  United  States  and 
the  State  of  Louisiana  jointly  Bled  a 
complaint  alleging  that  Conoco  is  an 
owner  or  operator  of  the  facility  that 
released  the  EDC  within  the  meaning  of 
sections  107(a)(1)  and  107(a)(2)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLAV),  42  U.S.C  9607(a)(1) 
and  9607(a)t2). 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubUcation, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Enviromnent  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  C.A.  97-0445.  United 
States  V.  Conoco,  DOJ  Reference 
Number  90-11-3-1655. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Consent  Decree  Library, 
1120  G  Street.  NW.,  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  Consent  Decree 


may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street.  NW..  4th  Floor,  Washington. 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $21.75  (25 
cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Joel  Groa, 

Section  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
(PR  Doc.  97-8927  Filed  4-7-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Trident  Seafoods 
Corporation,  Qvil  Action  No.  A 
97093:Civil:HRH.  was  lodged  on  March 
17, 1997  with  the  United  States  District 
Court  for  the  District  of  Alaska.  The 
complaint  was  brought  under  section 
309  of  the  Clean  Water  Act.  33  U.S.C. 
1319  for  effluent  limitations, 
environmental  effects,  reporting, 
sampling,  and  monitoring  violations  of 
two  National  Pollutant  Discharge 
Elimination  System  ("NPDES")  permits 
in  violation  of  section  301(a)  of  Uie 
Clean  Water  Act.  33  U.S.C.  1311(a).  at 
Trident's  Akutan  Island  and  Sand  Point 
seafood  processing  facilities  in  Alaska. 

Under  the  Consent  Decree  Trident 
will  pay  a  dvil  penalty  of  $418,150.  and 
implement  environmental  pollution 
reduction  activities.  Additionally, 
Trident  will  implement  a 
comprehensive  environmental 
compliance  management  program,  to 
include  rigorous  auditing  procedures. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530.  and 
should  refer  to  United  States  v.  Trident 
Seafoods  Corporation.  DOJ  REF.  #90-5- 
1-1-2002B. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Federal  Building  and 
Courthouse.  222  W.  7th  Avenue.  #9, 
Room  253.  Anchorage,  Alaska  99513- 
7567;  the  Region  X  Office  of  the 
Environmental  Protection  Agency.  1200 
Sixth  Avenue,  Seattle,  Washington 
98101;  and  at  the  Consent  Decree 


Library.  1120  G  Street,  NW-,  4th  Floor, 
Washington.  DC  20005.  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street.  NW.,  4th  Floor,  Washington. 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  reference  case  and  enclose 
a  check  in  the  amount  of  $8.00  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  97-8928  Filed  4-7-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act  of  1980 
as  Amended 

In  accordance  with  Department  of 
Justice  policy,  28  CFR  50.7,  notice  is 
hereby  given  that  a  proposed  consent 
decree  in  United  States  v.  Western 
Publishing  Company,  Inc.,  et  al.,  94— 
CV-1247  (LEK/DNH),  was  lodged  on 
March  7,  1997,  with  the  United  States 
District  Court  for  the  Northern  District 
of  New  York.  The  decree  resolves  claims 
of  the  United  States  against  defendant 
Golden  Books  Publishing  Co..  Inc. 
(formerly  known  as  Western  Publishing 
Co..  Inc.)  in  the  above-referenced  action 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  LiabiUty  Act 
("CERCLA")  in  coimection  with  the 
Hertel  Landfill  Superfund  Site  in  the 
Town  of  Plattekill,  Ulster  County,  New 
York  (the  "Site").  In  the  proposed 
consent  decree,  the  defendant  agrees  to 
pay  the  United  States  $625,000  in 
settlement  of  the  United  States'  claims 
for  civil  penalties  and  punitive  damages 
for  Golden  Books'  failure  or  refusal  to 
comply  with  a  unilateral  administrative 
order  issued  to  it  by  the  U.S. 
Environmental  Protection  Agency 
pursuant  to  section  106  of  CERCLA,  42 
U.S.C.  9606. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  Western 
Publishing  Company,  Inc.,  et  al.,  DOJ 
Ref.  Number  90-1 1-2-767 A. 
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The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  United  States 
Courthouse,  445  Broadway.  Albany.  NY 
12207;  the  Region  n  OfGce  of  the 
Environmental  Protection  Agency.  290 
Broadway,  New  York,  NY  10278;  and 
the  Consent  Decree  Library,  1120  G 
Street,  NW.,  4th  Floor,  Washington.  D.C. 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  bom.  the 
Consent  Decree  Library.  1120  G  Street, 
NW,  4th  Floor,  Washington.  DC  20005. 
In  requesting  a  copy,  please  refier  to  the 
referenced  case  and  enclose  a  check  in 
the  amoimt  of  $5.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  M.  GroM, 

Section  Chief,  Environmental  Enforcement 
Section,  Enviromnent  and  Natural  Resources 
Division. 

(FR  Doc.  97-8926  Filed  4-7-97;  8:45  am] 
HUMQ  COOE  4410-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Nathaniel  Ailtens-Afful.  M.D.; 
Revocation  of  Registration 

On  August  1, 1996,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Nathaniel  Aikens- 
Aflul,  M.D.,  of  Randallstown.  Maryland, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration, 
AA2585721,  under  21  U.S.C.  824(a)(2), 
(a)(3).  and  (a)(4),  and  deny  any  pending 
applications  for  registration  pursuant  to 
21  U.S.C.  823(f),  for  reason  that  he  was 
convicted  of  a  felony  offense  relating  to 
controlled  substances,  he  is  not 
authorized  to  handle  controlled 
substances  in  the  State  of  Maryland,  and 
his  continued  registration  would  be 
inconsistent  with  the  public  interest. 
The  order  also  notified  Dr.  Aikens-Afful 
that  should  no  request  for  a  hearing  be 
filed  within  30  days,  his  hearing  right 
would  be  deemed  waived. 

The  DEA  received  a  signed  receipt 
indicating  that  Dr.  Aikens-Afful 
received  the  order  on  August  5. 1996. 
No  request  for  a  hearing  or  any  other 
reply  was  received  by  the  DEA  from  Dr. 
Aikens-Afful  or  anyone  purporting  to 
represent  him  in  thds  matter.  Therefore, 
the  Acting  Deputy  Administrator, 
finding  that  (1)  30  days  have  passed 
since  the  receipt  of  the  Order  to  Show 
Cause,  and  (2)  no  request  for  a  hearing 
having  been  received,  concludes  that  Dr. 


Aikens-Afful  is  deemed  to  have  waived 
his  hearing  right.  After  considering  the 
relevant  material  from  the  investigative 
file  in  this  matter,  the  Acting  Deputy 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.54(e)  and  1301.57. 

The  Acting  Deputy  Administrator 
finds  that  on  November  16,  1994,  the 
Maryland  State  Board  of  Physician 
Quahty  Assurance  (Board)  issued  an 
Order  for  Summary  Susp>ension  of 
License  to  Practice  Medicine.  The  Board 
foimd  that  Dr.  Aikens-Afful  wrote 
prescriptions  for  Percocet  and  Roxicet. 
both  Schedule  n  controlled  substances, 
for  individuals  for  no  legitimate  medical 
purpose,  and  often  in  names  of 
individuals  that  he  never  saw.  The 
Board  found  that  Dr.  Aikens-Afful 
would  write  these  prescriptions  for 
fiiends  and  associates  who  would  have 
the  prescriptions  filled,  sell  the  pills, 
and  then  provide  Dr.  Aikens-Affiil  with 
some  of  the  proceeds  from  these  illegal 
sales. 

There  is  no  evidence  in  the  record 
that  Dr.  Aikens-Afful 's  Ucense  to 
practice  medicine  in  the  State  of 
Maryland  has  been  reinstated. 
Therefore,  the  Acting  Deputy 
Administrator  finds  that  since  Dr. 
Aikens-Afful  is  not  currently  authorized 
to  practice  medicine  in  the  State  of 
Maryland,  it  is  reasonable  to  infer  that 
he  is  not  authorized  to  handle 
controlled  substances  in  that  state. 

-The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  Mrithout  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21),  823(0  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Dominick  A.  Ricci,  M.D..  58 
FR  51,104  (1993);  James  H.  Nickens, 
M.D.,  57  FR  59.847  (1992);  Roy  E. 
Hardman.  M.D.,  57  FR  49,195  (1992). 

Here,  it  is  clear  that  Dr.  Aikens-Afful 
is  not  currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Maryland,  where  he  is  registered  with 
DEA.  Therefore,  he  is  not  entitled  to 
maintain  that  registration.  Because  Dr. 
Aikens-Afful  is  not  entitled  to  a  DEA 
registration  in  Maryland  due  to  his  lack 
of  state  authorization  to  handle 
controlled  substances,  the  Acting 
Deputy  Administrator  concludes  that  it 
is  imnecessary  to  address  whether  Dr. 
Aikens-Afful 's  registration  should  be 
revoked  based  upon  the  other  grounds 
asserted  in  the  Chder  to  Show  Cause. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 


and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  ordere  that  DEA  Certificate  of 
Registration.  AA2585721,  previously 
issued  to  Nathaniel  Aikens-Afful,  M.D.. 
be,  and  it  hereby  is,  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  any  pending  applications  for  the 
renewal  of  such  registration,  be.  and 
they  hereby  are,  denied.  This  order  is 
effective  May  8, 1997. 

Dated:  April  1, 1997. 
Junes  S.  Milford. 

Acting  Dep  utyA  dministrator. 

[PR  Doc.  97-8945  FUed  4-7-97;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

James  D.  Okun,  M.D.;  Revocation  of 
ftegistration 

On  August  6. 1996,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  James  D.  Okun.  M.D.. 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration, 
B01821354,  and  deny  any  pending 
appUcations  for  registration  pursuant  to 
21  U.S.C.  823(f)  and  824(a)(3),  for  reason 
that  he  is  not  currently  authorized  to 
handle  controlled  substances  in  the 
State  of  Louisiana,  where  he  is 
registered  with  DEA.  The  order  also 
notified  Dr.  Okun  that  should  no  request 
for  a  hearing  be  filed  within  30  days,  his 
hearing  right  woidd  be  deemed  waived. 

The  DEA  mailed  the  show  cause  order 
to  Dr.  Okun  at  his  registered  address  in 
Louisiana  and  at  his  residence  in 
CaUfomia.  Subsequently,  the  DEA 
received  a  signed,  but  undated,  receipt 
showing  that  Dr.  Okim  received  the 
order  sent  to  CaUfomia.  Government 
counsel  asserts  that  more  than  30  days 
have  passed  since  the  signed  return 
receipt  was  received  by  the  DEA.  No 
request  for  a  hearing  or  any  other  reply 
was  received  by  the  DEA  from  Dr.  Okun 
or  anyone  purporting  to  represent  him 
in  this  matter.  Tlierefore,  the  Acting 
Deputy  Administrator,  finding  that  (1) 
30  days  have  passed  since  the  receipt  of 
the  Order  to  Show  Cause,  and  (2)  no 
request  for  a  hearing  having  been 
received,  concludes  that  Dr.  Okim  is 
deemed  to  have  waived  his  hearing 
right.  After  considering  relevant 
material  fi^m  the  investigative  file  in 
this  matter,  the  Acting  Deputy 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.54(e)  and  1301.57 
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The  Acting  Cteputy  Administrator 
finds  that  on  July  29, 1995,  the 
Louisiana  State  Board  of  Medical 
Examiners  (Board)  issued  an  Opinion 
and  Ruling  regarding  Dr.  Okun's  license 
to  practice  medicine.  The  Board  found 
that  Dr.  Okun  had  entered  a  plea  of  nolo 
contendere  to  a  charge  of  assault  with  a 
dangerous  weapon — an  automobile;  had 
answered  untruthfully  a  question  on  his 
1992  license  renewal  application  as  to 
whether  he  had  been  charged  with  a 
violation  of  any  statute;  and  had  run  an 
advertisement  in  a  newspaper  which 
contained  false,  fraudulent  or 
misleading  representations.  It  was  the 
Board's  opinion  that  in  order  to 
determine  the  appropriate  sanction 
against  his  medical  license.  Dr.  Okiu 
should  be  evaluated  by  a  psychiatrist 
and  then  he  should  personally  appear 
before  the  Board.  The  Board  ordered 
that  if  Dr.  Okun  did  not  comply  with 
these  reqiiirements  within  60  days  of 
the  Board's  Opinion  and  Ruling,  his 
medical  license  would  be  suspended 
until  he  does  comply.  By  letter  dated 
October  27, 1995,  the  Board  advised 
I^A  that  Dr.  Okun's  license  to  practice 
medicine  was  suspended  effective 
September  27.  1995. 

The  Acting  Deputy  Administrator 
finds  that  there  is  no  indication  that  Dr. 
Okim  has  complied  with  the  Board's 
requirements  and  therefore,  his  medical 
license  remains  suspended.  The  Acting 
Deputy  Administrator  concludes  that  it 
is  reasonable  to  infier  that  since  Dr. 
Okim  is  not  currently  licensed  to 
practice  medicine  in  Louisiana,  he  is 
also  not  authorized  to  handle  controlled 
substances  in  that  state. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  appUcant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Dominick  A.  Ricd,  M.D.,  58 
FR  51.104  (1993);  James  H.  Nickens. 
M.D.,  57  FR  59.847  (1992);  Roy  E. 
Hardman.  M.D.,  57  FR  49.195  (1992). 

Here,  it  is  clear  that  Dr.  Okun  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Louisiana.  Consequently,  he  is  not 
entitled  to  a  DEA  registration  in  that 
state.  While  it  appears  that  Dr.  Okun  is 
currently  living  in  California,  he  has  not 
submitted  a  request  to  modify  his 
registration  to  that  state.  Therefore,  the 
DEA  registration  issued  to  him  in 
Louisiana  must  be  revoked. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 


authority  vested  in  him  by  21  U.S.C  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration,  B01821354.  previously 
issued  to  James  D.  Okun.  M.D..  be,  and 
it  hereby  is,  revoked.  The  Acting  Deputy 
Administrator  further  orders  that  any 
pending  requests  for  renewal  of  such 
registration,  be,  and  they  hereby  are, 
denied.  This  order  is  effective  May  8, 
1997. 

Dated:  April  1.1997. 
Junes  S.  Milibrd. 

Acting  Deputy  Administrator. 

[FR  Doc.  97-8944  Filed  4-7-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  AdministratkMi 

Raymond  S.  Sanders,  D.P.M.; 
Revocation  of  Registration 

On  June  18, 1996.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Raymond  S.  Sanders, 
D.P.M.,  of  Sacramento,  California, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration. 
AS8739572.  under  21  U.S.C.  824(a)(3) 
and  824(a)(4).  and  deny  any  pending 
applications  for  registration  as  a 
practitioner  pursuant  to  21  U.S.C. 
823(f),  for  reason  that  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  California  and 
his  continued  registration  would  be 
inconsistent  with  the  pubUc  interest. 
The  order  also  notified  Dr.  Sanders  that 
should  no  request  for  a  hearing  be  filed 
within  30  days,  his  hearing  right  would 
be  deemed  waived. 

The  DEA  received  a  signed  receipt 
indicating  that  the  order  was  received 
by  Dr.  Sanders  on  July  1,  1996.  No 
request  for  a  hearing  or  any  other  reply 
was  received  by  the  DEA  from  Dr. 
Sanders  or  anyone  purporting  to 
represent  him  in  this  matter.  Therefore, 
the  Acting  Deputy  Administrator, 
finding  that  (1)  30  days  have  passed 
since  the  receipt  of  the  Order  to  Show 
Cause,  and  (2)  no  request  for  a  hearing 
having  been  received,  concludes  that  Dr. 
Sanders  is  deemed  to  have  waived  his 
hearing  right.  After  considering  the 
relevant  material  from  the  investigative 
file  in  this  matter,  the  Acting  Deputy 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.54(e)  and  1301.57. 

The  Acting  Deputy  Administrator 
finds  that  on  April  15,  1996,  the  Office 
of  Administrative  Hearings,  State  of 


California,  issued  an  interim  suspension 
order  suspending  Dr.  Sanders  from 
practicing  podiatric  medicine. 
Thereafter,  on  April  29, 1996.  the  Board 
of  Podiatric  Medicine  for  the  State  of 
California  (Board)  filed  an  Accusation 
charging,  in  part,  that  Dr.  Sanders 
engaged  in  improfessional  conduct  by 
prescribing,  dispensing  or  furnishing 
dangerous  drugs  to  himself  and  his  wife 
without  medical  indication.  The 
Accusation  proposed  the  revocation  of 
Dr.  Sanders'  podiatric  medicine  license. 
On  June  19, 1996,  the  Board  entered  a 
Default  Decision  revoking  Dr.  Sanders' 
podiatric  medicine  license  effective  July 
19,  1996.  The  Acting  Deputy 
Administrator  finds  that  in  light  of  the 
£act  that  Dr.  Sanders  is  not  currently 
licensed  to  practice  (Kxliatric  medicine 
in  the  State  of  California,  it  is  reasonable 
to  infer  that  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  that  state. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21),  823(0  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Dominick  A.  Ricd,  M.D.,  58 
FR  51,104  (1993);  James  H.  Nickens. 
M.D..  57  FR  59.847  (1992);  Roy  E. 
Hardman,  M.D.,  57  FR  49.195  (1992). 

Here,  it  is  clear  that  Dr.  Sanders  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
California.  Therefore.  Dr.  Sanders  is  not 
entitled  to  a  DEA  registration.  Because 
Dr.  Sanders  is  not  entitled  to  a  DEA 
registration  due  to  his  lack  of  state 
authorization  to  handle  controlled 
substances,  the  Acting  Deputy 
Administrator  concludes  that  it  is 
unnecessary  to  address  whether  Dr. 
Sanders'  continued  registration  would 
be  inconsistent  with  the  public  interest 
as  alleged  in  the  Order  to  Show  Cause. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration,  AS8739572,  previously 
issued  to  Raymond  S.  Sanders,  D.F.M., 
be.  and  it  hereby  is,  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  any  pending  applications  for 
registration,  be,  and  they  hereby  are. 
denied.  This  order  is  effective  May  8, 
1997. 
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Dated:  April  1, 1997. 
James  S.  Nfilfbrd. 

Acting  Deputy  Administrator. 

[FR  Doc.  97-«946  Filed  4-7-97;  8:45  am] 

BILUNG  CODE  441(MM-M 

DEPARTMENT  OF  JUSTICE 
National  Institute  of  Justice 
[OJP  (NU)  No.  1120] 
RIN  1121-2A67 

National  Institute  of  Justice 
Solicitation  for  Investigator-Initiated 
Research 

AGENCY:  Office  of  Justice  Programs. 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  sohcitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  "Solicitation  for  Investigator- 
Initiated  Research." 

ADDRESSES:  Proposals  should  be  mailed 
to  the  National  Institute  of  Justice,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20531. 

DATES:  There  are  two  deadlines  for 
receipt  of  proposals,  June  17. 1997  and 
December  16, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6771. 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  imder  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  sees.  201-03,  as  amended, 
42  U.S.C.  3721-23  (1994). 

Background 

The  National  Institute  of  Justice  is 
soliciting  proposals  that  respond  to  the 
broad  mandate  of  the  Institute's 
solicitation  for  investigator-initiated 
research.  Applicants  may  submit 
proposals  to  explore  topics  relevant  to 
State  or  local  criminal  justice  practice  or 
policy.  Some  of  the  current  themes  of 
interest  to  the  Institute  include: 
Rethinking  justice  to  meet  the 
challenges  of  the  21st  century; 
understanding  the  nexus  between  crime 
and  social  problems;  breaking  the  cycle 
of  offender  recidivism  and  other 
reoccurring  criminal  justice  problems; 
developing  new  technologies,  practices, 
and  techniques  for  use  in  the  criminal 
justice  system;  expanding  the  horizons 
of  criminal  justice  by  looking  beyond 
traditional  crime  definitions  and  into 
new  possibilities  of  study  such  as 


transnational  and  cybercrimes.  These 
topics  represent  a  broad  vision  of 
directions  that  the  Institute  intends  to 
pursue  in  the  next  few  years. 
Researchers  may  relate  their  proposals 
to  these  topics  or  develop  projects  that 
fall  outside  of  these  themes  on  the 
condition  that  the  proposed  research 
falls  within  NIJ's  statutory  mission. 
Interested  organizations  should  call  the 
National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Solicitation  for 
Investigator-Initiated  Research  "  (refer  to 
document  no.  SL000201).  The 
solicitation  is  available  electronically 
via  the  NCJRS  Bulletin  Board,  which 
can  be  accessed  via  the  Internet.  Telnet 
to  ncjrsbbs.ncjrs.org,  or  gopher  to 
ncjrs.org:71.  For  World  Wide  Web 
access,  connect  to  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org.  Those  without  Internet 
access  can  dial  the  NCJRS  Bulletin 
Board  via  modem:  dial  301-738-8895. 
Set  the  modem  at  9600  baud,  8-^-1. 

Dated:  April  2, 1997. 
Jeremy  Trivia. 

Director,  National  Institute  of  Justice. 
(FR  Doc.  97-«911  Filed  4-7-97;  8:45  am] 

BtUJNO  coot  4410-1«-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Maryland  State  Standards;  Approval 
1.  Background 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator),  under  a  delegation  of 
authority  bom  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1593.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  July  5, 1973,  notice  was  published 
in  the  Federal  Register  (38  FR  17834)  of 
the  approval  of  the  Maryland  State  plan 
and  the  adoption  of  subpart  O  to  part 
1952  containing  the  decision. 

The  Maryland  State  plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.210  of 
subpart  O  sets  forth  the  State's  schedule 


for  the  adoption  of  Federal  standards. 
By  letters  dated  (1)  August  28, 1995;  (2) 
February  15, 1996;  (3)  February  23, 
1996;  (4)  February  28, 1996;  (5  and  6) 
Augxist  23, 1996;  (7  and  8)  January  6, 
1997;  and  (9  and  10)  February  13, 1997 
bom  John  P.  O'Connor,  Commissioner 
of  the  Maryland  Division  of  Labor  and 
Industry,  to  Linda  R.  Anku,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  State 
standards  identical  to  amendments, 
corrections,  and  revisions  to:  (1)  29  CFR 
1910.1011  and  1910.1000,  pertaining  to 
the  Occupational  Exposure  to  Asbestos 
Standard,  as  published  in  the  Federal  - 
Register  of  February  21,  1995  (60  FR 
9624),  June  28, 1995  (60  FR  33344),  June 
29,  1995  (60  FR  33984).  July  13, 1995 
(60  FR  36043)  and  September  29, 1995 
(60  FR  50411):  (2)  29  CFR  part  1926, 
subpart  E,  and  29  CFR  1926.500, 
pertaining  to  the  Safety  Standards  for 
Fall  Protection  in  the  Construction 
Industry,  as  published  in  the  Federal 
Register  of  August  2, 1995  (60  FR 
39255);  (3)  29  CFR  1910.266,  Safety 
Standards  for  Logging  Operations,  as 
published  in  the  Federal  Register  of 
September  8, 1995  (60  FR  47035);  (4)  29 
CFR  1910.1025,  pertaining  to  the 
Occupational  Exposure  to  Lead 
Standard  for  General  Industry,  as 
published  in  the  Federal  Register  of 
October  11, 1995  (60  FR  52858);  (5)  29 
CFR  1910, 1926  and  1928.  pertaining  to 
Miscellaneous  Minor  and  Technical 
Amendments  to  OSHA  Standards,  as 
published  in  the  Federal  Register  of 
March  7.  1996  (61  FR  9230);  (6)  29  CFR 
1910.272,  pertaining  to  Grain  Handling 
Facilities,  as  published  in  the  Federal 
Register  of  March  8, 1996  (61  FR  9583); 
(7)  29  CFR  1910.133. 1910.135  and 
1910.136,  {}ertaining  to  Personal 
Protective  Equipment  for  General 
Industry,  as  published  in  the  Federal 
Register  of  May  2, 1996  (61  FR  19548) 
and  May  9, 1996  (61  FR  21228);  (8)  29 
CFR  1910  and  1926,  pertaining  to 
Consolidation  of  Repetitive  Provisions: 
Technical  Amendments,  as  published  in 
the  Federal  Register  of  July  3, 1996  (61 
FR  31429);  (9)  29  CFR  1926.1101  and 
1910.1001,  pertaining  to  Occupational 
Exposure  to  Asbestos,  as  published  in 
the  Federal  Register  of  August  23, 1996 
(61  FR  43456):  and  (10)  29  CFR 
1926.416  and  1926.417,  pertaining  to 
General  Industry  Standards  Applicable 
to  Construction  Work,  as  published  in 
the  Federal  Register  of  August  12, 1996 
(61  FR  41738). 

These  standards  are  contained  in 
COMAR  09.12.31.  Maryland 
Occupational  Safety  and  Health 
Standards  wc^  promulgated  after 
public  hearings  on  (1)  March  1, 1995;  (2) 
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September  6. 1995:  (3)  October  5, 1995: 
(4)  November  1. 1995:  (5  and  6]  April 
3, 1996;  (7  and  8)  July  3, 1996;  and  (9 
and  10)  Septonber  13. 1996.  These 
standards  became  effective  on  (1) 
August  14.  1995;  (2)  January  15. 1996: 
(3)  February  12.  1996;  (4)  February  26. 
1996:  (5  and  6)  July  29. 1996;  (7  and  8) 
October  21, 1996:  and  (9  and  10) 
January  27, 1997  respectively. 

2.  Decision 

Having  reviewed  the  State 
submissions  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  and. 
accordingly,  are  approved. 

3.  Location  of  the  Supplements  for 
Inspection  and  Cop3ring 

A  copy  of  the  standards  supplements, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator.  3535  Market  Street.  Suite 
2100.  Philadelphia,  Pennsylvania 
19104;  Office  of  the  Commissioner  of 
Labor  and  Industry.  501  St.  Paul  Place. 
Baltimore.  Maryland  21202,  and  the 
OSHA  Office  of  State  Programs,  U.S. 
Department  of  Labor,  Room  N3700,  3rd 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  wqiedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistoat  with  appUcable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Maryland  State  plan 
as  a  proposed  change  and  making  the 
Regional  Administrator's  approval 
efiective  upon  publication  for  the 
following  reasons: 

a.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

b.  The  standards  were  adopted  in 
accordance  %vith  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  April  8, 
1997. 

(Sec  18.  Pub.  L  91-596.  84  Stat  1608  (29 
U.S.C  667)) 

Signed  at  Philadelphia,  Pennsylvania,  this 
6th  day  of  March  1997. 

UadaLAaku. 

Regional  Administrator. 

(FR  Doc  97-«93«  Filed  4-7-97;  8:45  am] 


NATIOfML  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-038)] 

Notico  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

summary:  NASA  hereby  gives  notice 
that  L'Garde,  Inc..  of  Tusin.  California 
92680-6487.  has  appUed  for  an 
exclusive  license  to  practice  the 
invention  described  in  U.S.  Patent  No. 
5.401,069  entitled  "Inflatable  Rescue 
Device,"  which  is  assigned  to  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeroriautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Johnson  Space  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  Jime  9, 1997. 

FOR  FURTHER  INFORMATION  COHTACT: 

Hardie  R.  Barr,  Patent  Attorney,  Johnson 
Space  Center,  Mail  Code  HA,  Houston, 
TX  77056-3696,  telephone  (281)  483- 
1003. 

Dated:  March  31. 1997. 
Edward  A.  Framkle. 
General  Counsel. 

[FR  Doc  97-8860  Filed  4-7-97;  8:45  am] 
I  coot  TSIt-ai-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMMtSTRATION 

Advisory  Committee  on  Presidential 
Ubrarles  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Presidential 
LilHaries  will  meet  on  Wednesday,  May 
7, 1997,  from  9  a.m.  to  12  noon,  in  room 
105  of  the  National  Archives  building, 
700  Pennsylvania  Ave.,  NW, 
Washington,  DC 

The  agenda  for  the  meeting  will  be  the 
Presidential  library  programs  and  a 
disciission  of  future  Presidential 
libraries. 

The  meeting  will  be  open  to  the 
public.  For  further  information,  call 
David  F.  Peterson  at  (301)  713-6050. 

Dated  April  2, 1997. 
Mary  Abb  Hadyka, 
Committee  Management  Officer. 
IFR  Doc  97-8947  Filed  4-7-97;  8:45  am] 

iaXMO  COM  7S1S-01-» 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new.  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  110— Rules  and 
Regulations  for  the  Export  and  Import  of 
Nuclear  Equipment  and  Material. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Any  person  in  the  U.S.  who 
wishes  to  export  or  import  nuclear 
material  and  equipment  subject  to  the 
requirements  of  10  CFR  110  or  to  export 
incidental  radioactive  material  that  is  a 
contaminant  of  shipments  of  more  than 
100  kilograms  of  non- waste  material 
using  existing  NRC  general  licenses. 

6.  An  estimate  of  the  numbo'  of 
responses:  100. 

7.  The  estimated  number  of  aimual 
recordkeeping  respondents:  125. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  130  hours  (1.3 
hours  per  response);  recordkeeping.  150 
hours  (1.2  houra  per  respondent). 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  110  provides 
application,  reporting,  and 
recordkeeping  requirements  for  exports 
and  imports  of  nuclear  material  and 
equipment  subject  to  the  requirements 
of  a  specific  license  or  a  general  license 
and  exports  of  incidental  radioactive 
material.  The  information  collected  and 
maintained  pursuant  to  10  CFR  110 
enables  the  NRC  to  authorize  only 
imports  and  exports  which  are  not 
inimical  to  U.S.  common  defense  and 
security  and  which  meet  appUcable 


Federal  Register  /  Vol.  62.  No.  67  /  Tuesday.  April  8.  1997  /  Notices 


16875 


statutory,  regulatory,  and  policy 
requirements. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Doomient  Room,  2120  L  Street,  NW 
(Lower  Level),  Washington,  DQ 
Members  of  the  public  who  are  in  the 
Washington,  DC,  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advanced  Copy  Dociunent  Library)  NRC 
subsystem  at  FedWorld.  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC,  area  can 
dial  FedWorid,  1-800-303-9672,  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  dociunent 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorid  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington,  IX:,  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  May  8, 
1997:  Edward  Michlovich,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0036).  NEOB-10202.  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

Tlie  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  second 
day  of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 

GeraM  F.  Craafard. 

Designated  Senior  Official  for  Information 
Resources  Management. 

(FR  Doc.  97-8914  Filed  4-7-97;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meetir>g 

AGENCY  HOLOMG  THE  MEET»IQ:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  April  7, 14,  21,  and  28. 
1997. 

PLACE:  Commissioners'  Conference 
Room,  11555  RockviUe  Pike,  RockviUe. 
Maryland. 

STATtiS:  Public  and  Closed. 

MATTERS  TO  BE  CONSK)EREO: 

Week  of  April? 

Wednesday,  April  9 

11:30  a.m.    Affirmation  Session 
(PUBUC  MEFnNG)  (if  needed) 


Week  of  April  14— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  April  14. 

Week  of  April  21— Tentative 

Wednesday.  April  23 

10:00  a.m.     Briefing  on  Millstone 

(PUBUC  MEETING)  (Contact:  Gene 
Imbro.  301-415-1490) 

11:30  a.m.    Affirmation  Session 
(PUBUC  MEETING)  (if  needed) 

1:30  p.m.  Briefing  on  Electric  Qid 
Reliability  (PUBUC  MEETING) 
(Contact:  Ernie  Rossi,  301-415- 
7499) 

Thursday,  April  24 

9:00  a.m.    Briefing  on  Electric  Utility 
Restructuring  (PUBUC  MEETING) 
(Contact:  Bob  Wood,  301-415- 
1255) 

1:30  p.m.     Briefing  on  Staff  Response  to 
Arthur  Andersen  Study 
Recommendations  (PUBUC 
MEETING)  (Contact:  Rich  Barrett, 
301-415-7482) 

Friday,  April  25 

10:00  a.m.    Meeting  with 
Commonwealth  Edison  on 
Response  to  10  CFR  50.54  (F)  Letter 
(PUBUC  MEETING)  (Contact:  Bob 
Capra,  301-415-1395) 

VVeelc  of  April  2»— Tentative 

Friday,  May  2 

9:00  a.m.    Meeting  with  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (PUBUC  MEETING) 
(Contact:  John  Larkins,  301-415- 
7360) 
10:30  a.m.    Meeting  with  Nuclear 

Safety  Research  Review  Committee 
(NSRRC)  (PUBUC  MEETING) 
(Contact:  Jose  Cortez,  301-415- 
6596) 
Noon    Affirmation  Session  (PUBUC 
MEETING)  (if  needed) 
The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrcgov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscrib«s:  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch.  Washington,  DC  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
^meeting  notice  over  the  internet  S3r8tem 
is  available.  If  you  are  interested  in 


receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmhOnrc.gov  or 
dkw9nrc.gov. 

Dated:  April  4. 1997. 

WilliafliM.HilLJr.. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc  97-9125  Filed  4-4-97;  2:14  pmj 
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POSTAL  RATE  COMMBSION 
[Ortfer  No.  1 168,  Docket  Ma  A97-17] 

Russell  Springs,  Kansas  67756  (Joe 
Damall,  Petitioner):  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U^C. 
S404<bM5) 

Issued  April  2. 1997. 

Before  Commissioners:  Edward ).  Cleiman. 
Chainnan;  H.  Edward  Quick,  )r..  Vice- 
Chairaian;  George  W.  Haley;  W.H.  "Trey" 
LeBlanc  IIL 

Docket  Number:  A97-17. 

Name  of  Affected  Post  Office:  Russell 
Springs.  ICansas  67755. 

Name(s)  of  Petitioneris):  Joe  Damall. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers: 
March  31. 1997. 

Categories  of  Issues  Apparently  Raised 

1.  Effect  on  the  community  (39  U.S.C 
§  404(b)(2)(A)). 

2.  Effect  on  postal  services  (39  U.S.C. 
§  404(b)(2)(C)). 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or.  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefe  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 
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TIm  ComaiMion  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  April  15, 1997. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Registo*. 

By  the  Commissioa. 
Mwgarel  P.  Cramhaw. 

Secretary. 

Appendix 

March  31, 1997 

Filing  of  Appeal  lettw 
April  2. 1997 
Commission  Notice  and  Order  of 
Filing  of  Appeal 
April  25, 1997 
Last  day  of  filing  of  petitions  to 
intervene  (see  39  CFR  3001.111(b)) 
May  5. 1997 
Petitioner's  Participant  Statement  or 
Initial  Brief  (see  39  CFR  3001.115 
(a)  and  (b)) 
May  27. 1997 
Postal  Service's  Answering  Brief  (see 
39  CFR  3001.115(c)) 
June  11, 1997 
Petitioner's  Reply  Brief  should 
Petitioner  choose  to  file  one  (see  39 
CFR  3001.115(d)) 
June  18, 1997 
Deadline  for  motions  by  any  party 
requesting  oral  argiunent.  The 
Commission  mil  schedule  oral 
argument  only  when  it  is  a 
necessary  addition  to  the  written 
filings  (see  39  CFR  3001.116} 
July  29, 1997 
Expiration  of  the  Commission's  120- 
day  decisional  schedule  (see  39 
U.S.C§  404(b)(5)) 

[FR  Doc  97-«918  Filed  4-7-97;  8:45  am] 
■LLMQCOOS  me-FW-^ 


THE  PRESIDENTS  COUNCIL  ON 
SUSTAINABLE  DEVELOPMENT 

The  Fourteanth  Meeting  of  the 
President's  Council  on  Sustainable 
Development  (PCSO)  In  Washington, 
D.C. 

Summary:  The  President's  Council  on 
Sustainable  Development  (PCSD),  a 
partnership  of  industry,  government, 
and  environmental,  labor,  and  Native 
American  organizations,  will  convene 
its  fourteenth  meeting  in  Washington, 
D.C.  on  Tuesday,  April  29. 1997.  The 
Council  transmitted  its  report,  entitled 
Sustainable  America:  A  New  Consensus 
for  Prosperity,  Opportunity,  and  a 
Healthy  Environment  for  the  Future,  to 
President  Clinton  on  March  7, 1996.  The 
text  of  the  Council's  report  can  be  found 
on  the  Internet  at  http7/ 


www.whitehouse.gov/PCSD  or  by 
calling  1-800-363-3732.  The  Council 
met  (ui  December  11, 1996  to  approve 
its  progress  report  on  implementation 
efforts  undertaken  on  behalf  of  the 
recommendations  contained  in 
Sustainable  America.  The  Council 
transmitted  this  report  to  the  Presidert 
in  January,  1997.  Copies  of  the  report. 
Building  on  Consensus:  A  Progress 
Report  on  Sustainable  America,  can  be 
received  by  calling  1-800-363-3732. 

At  the  upcoming  meeting,  the  Coimdl 
will  discuss  the  next  phase  of  it's 
implementation  en^orts. 

The  agenda  will  include: 
I.  A  presentation  of  President  Clinton's 

directive  to  the  Council 
n.  Updates  on  recent  activities 
m.  Discussion  PCSD  organization  to 

implement  the  presidential 

directive 
IV.  Public  comment  period:  Council  will 

seek  public  comment  on  i>otential 

Council  activities  to  implement  the 

presidential  directive. 
Dates/Times:  Tuesday,  April  29, 1997 
from  11  am  to  1  pm. 

Place:  The  Ballroom  at  The  Hotel 
Washington.  Pennsylvania  Avenue  at 
15th  Street.  NW,  Washington.  D.C 
20004;  202/638-5900. 

Status:  Open  to  the  Public:  Public 
comments  are  welcome.  Comments  may 
be  submitted  orally  on  April  29  or  in 
writing  any  time  prior  to  or  during  the 
April  29  meeting.  Please  submit  written 
comments  prior  to  meeting  to:  PCSD. 
Public  Comments,  730  Jackson  Place. 
N.W..  Washington,  D.C.  20503,  or  fax  to: 
202/408-6839. 

Contact:  Patricia  Sinicropi, 
Administrative  Officer,  202/408-5296. 

Sign  Language  interpreter:  Please  call 
the  contact  if  you  will  need  a  sign 
language  interpreter. 
Martin  A.  Spitxer, 

Executive  Director,  President's  Council  on 
Sustainable  Development 
(FR  Doc.  97-8959  Filed  4-7-97;  8:45  am] 
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PRESIDENTUL  ADVISORY 
COMMTTTEE  ON  QULF  WAR 
VETERANS'  ILLNESSES 

Meeting 

AGENCY:  Presidential  Advisory 

Committee  on  Gulf  War  Veterans' 

Illnesses. 

ACnON:  Notice  of  open  meeting. 

SUMMARY:  This  notice  is  hereby  given  to 
announce  an  open  meeting  of  a  panel  of 
the  Presidential  Advisory  Committee  on 
Gulf  War  Veterans'  Illnesses.  The  panel  . 
will  discuss  several  issues  relevant  to 


the  Committee's  charter  and  will  receive 
comment  bom  members  of  the  public. 
Dr.  Joyce  C  Lashof  will  chair  this  panel 
meeting. 

DATES:  May  7, 1997.  8:30  a.m.-3:30  p.m. 
PLACE:  TlfB  Mills  House  Hotel,  115 
Meeting  Street.  Charleston,  SC  29401. 
SUPPLEMENTARY  tNFORMATKM:  The 
President  established  the  Presidential 
Advisory  Committee  on  Gulf  War 
Veterans'  Illnesses  by  Executive  Order 
12961,  May  26, 1995,  and  extended  its 
tenure  by  Executive  Order  13034, 
January  30, 1997.  The  purp>ose  of  this 
Committee  is  to  review  and  provide 
recommendations  on  the  government's 
investigation  of  possible  chemical  and 
biological  weapons  expostire  incidents 
during  the  Gulf  War  and  on 
implementation  of  the  Committee's 
prior  recommendations.  The  Committee 
reports  to  the  President  through  the 
Secretary  of  Defense,  the  Secretary  of 
Health  and  Human  Services,  and  the 
Secretary  of  Veterans  Affairs.  The 
Committee  members  have  expertise 
relevant  to  the  functions  of  the 
committee  and  are  appointed  by  the 
President  from  non-Federal  sectors. 

Tentative  Agenda 

Wednesday,  May  7,  1997 

8:30  a.m.— Call  to  order.  Public 

comment 
9:30  a.m. — Briefings  related  to  chemical 

warfare  agent  exposure  issues 
10:45  a.m.— Break 
11:00  a.m. — Briefings  related  to 

chemical  warfare  agent  exposure 

issues  (cent.) 
12:15  p.m. — Lunch 
1:30  p.m. — Briefings  related  to  chemical 

warfare  agent  exposure  issues  (cont.) 
2:45  p.m. — Briefings  related  to 

implementation  of  Final  Report 

recommendations 
3:20  p.m. — Committee  and  staff 

discussion:  Next  steps 
3:30  p.m. — ^Meeting  aajoumed 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Members  of  the  public  who  wish  to 
make  oral  statements  should  contact  the 
Advisory  Conunittee  at  the  address  or 
telephone  number  listed  below  at  least 
five  business  days  prior  to  the  meeting. 
Reasonable  provisions  will  be  made  to 
include  on  the  agenda  presentations 
from  individuals  who  have  not  yet  had 
an  opportunity  to  address  the  Advisory 
Committee.  Priority  will  given  to  Gulf 
War  veterans  whose  accounts  of 
firsthand  experience  with  chemical  and 
biological  warfare  agent  detections 
previously  have  not  been  conveyed  to 
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the  Conunittee.  The  panel  chair  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  People  who  wish 
to  file  written  statements  with  the 
Advisory  Committee  may  do  so  at  any 
time. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Longbrake,  Presidential  Advisory 
Committee  on  Gulf  War  Veterans' 
Illnesses,  1411  K  Street,  N.W.,  suite 
1000,  Washington,  DC  20005. 
Telephone:  (202)  761-0066.  Fax:  (202) 
761-0310. 

Dated:  April  2, 1997. 
(lA.Bock. 

Federal  Register  Liaison  Officer,  Presidential 
Advisory  Committee  on  Gulf  War  Veterans' 
Illnesses. 

[FR  Doc.  97-8863  Filed  4-7-97;  8:45  am] 

WLUNOCOOC  M10-7*-M 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meetings 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday,  April  15  and  16, 1997.  at 
the  Embassy  Suites  Hotel,  1250  22nd 
Street,  NW,  Washington,  DC.  202/857- 
3388. 

The  Full  Commission  will  convene  at 
1:30  p.m..  on  April  15. 1997.  and 
adjourn  at  approximately  5:00  p.m.  On 
Wednesday.  April  16. 1997.  the  meeting 
will  convene  at  9:00  a.m.  and  adjourn  at 
approximately  12:15  p.m.  The  meetings 
will  be  held  in  the  Ballroom  (Diplomat. 
Consulate,  and  Ambassador  rooms 
combined)  each  day. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 
Executive  Director. 

(Fr.  Doc.  97-«854  Filed  4-7-97;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportimity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 


whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Student  Beneficiary 
Monitoring;  0MB  3220-0123.  Under 
provisions  of  the  Railroad  Retirement 
Act  (RRA),  there  are  two  types  of 
benefits  whose  payment  is  based  upon 
the  status  of  a  child  being  a  full-time 
student,  a  survivor  benefit  under 
Section  2  and  an  increased  retirement 
benefit  under  Section  3(f)(3). 

A  survivor  benefit  is  paid  directly  to 
the  student  unless  there  is  a 
representative  payee.  The  benefit  for  a 
student  in  a  life  case  is  i}aid  by 
increasing  the  retired  (tarent's  annuity 
rate  under  the  overall  minimxmi 
guaranty.  The  requirements  for 
obtaining  benefits  based  on  full-time 
student  status  are  prescribed  in  20  CFR 
219.54  and  219.55. 

The  RRB  requires  evidence  of  full- 
time  school  attendance  in  order  to 
determine  that  a  child  is  entitled  to 
student  benefits.  The  RRB  utilizes  the 
following  forms  to  conduct  its  student 
monitoring  program.  Form  G-315, 
Student  Questionnaire,  obtains 
certification  of  a  sttident's  full-time 
school  attendance.  It  also  obtains 
information  on  a  student's  marital 
status.  Social  Security  benefits,  and 
employment  which  are  needed  to 
determine  entitlement  or  continued 
entitlement  to  benefits  under  the  RRA. 
Form  G-315a,  Statement  by  School 
Official  of  Student's  Full-time 
Attendance,  is  used  to  obtain 
verification  from  a  school  that  a  student 
attends  school  full-time  and  provides 
their  expected  graduation  date.  Form  G- 
315a.l,  Notice  of  Cessation  of  Full-Time 
Attendance,  is  used  by  a  school  to  notify 
the  RRB  that  a  student  has  ceased  full- 
time  school  attendance.  Completion  is 
required  to  obtain  or  retain  a  benefit. 
One  response  is  requested  of  each 
respondent. 

Forms  G-315,  G-315a,  and  G-3158.1 
are  being  revised  to  include  language 
required  by  the  Paperwork  Reduction 
Act  of  1995.  No  other  changes  are 
proposed.  Tlie  completion  time  for  the 
G-315  is  estimated  at  seven  minutes  per 
response.  The  completion  time  for  the 
G-315a  and  G-315a.l  is  estimated  at 
two  minutes.  The  RRB  estimates  that 
approximately  960  Form  G-315's.  210 


Form  G-315a's  and  60  Form  G-315a.l'8 
are  received  annually. 
ADDITIONAL  MFORMATION  OR  COMMENTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street.  Chicago. 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
C3iuck  Mienwa. 
Clearance  Officer. 
(FR  Doc  97-8868  Filed  4-7-97;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
conmnent  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
simimaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Employee  Representative's 
Status  and  Compensation  Reports;  OMB 
3220-0014. 

'Under  Section  1(b)(1)  of  the  Raifroad 
Retirement  Act  (RRA),  the  term 
"employee"  includes  an  individual  who 
is  an  employee  representative.  As 
defined  in  Section  1(c)  of  the  RRA,  an 
employee  representative  is  an  officer  or 
official  representative  of  a  railway  labor 
organization  other  than  a  labor 
organization  included  in  the  term 
"employer,"  as  defined  in  the  RRA,  who 
before  or  aftw  August  29, 1935,  was  in 
the  service  of  an  employer  under  the 
RRA  and  who  is  duly  authorized  and 
designated  to  represent  employees  in 
accordance  with  the  Railway  Labor  Act. 
or,  any  individual  who  is  regularly 
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assigned  to  or  ragularly  employed  by 
such  o£Bcer  or  official  representative  in 
oonnectiflQ  with  the  duties  of  his  or  her 
office.  The  requirements  relating  to  the 
apphcation  for  employee  representative 
status  and  the  periodic  reporting  of  the 
compensation  resulting  from  such  statiis 
is  contained  in  20  CFR  209.10. 

The  RRB  utilizes  Fonns  DC-2a. 
Employee  Representative's  Status 
Report,  and  DC-2,  Employee 
Representative's  Report  of 
Compensation  to  obtain  the  information 
needed  to  determine  employee 
representative  status  and  to  maintain  a 
record  of  creditable  service  and 
compensation  resulting  &om  such 
status.  Completion  is  required  to  obtain 
or  retain  a  benefit.  One  response  is 
requested  of  each  respondent. 

No  changes  are  proposed  to  either 
form  DC-2a  or  OC-2.  The  completion 
time  for  Form  OC-2  is  estimated  at  30 
minutes  per  response.  The  RRB 
estimates  that  approximately  85  Form 
DC-2's  are  received  annually.  The  RRB 
estimates  that  less  than  10  Form  OC- 
2a's  are  received  annually. 
AOOnXMAL  MFORMATION  OR  C0MMENT8: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
CkackMiaRwa. 
Clearance  OfficeT. 
(FR  Doc  97-8809  Filed  4-7-97;  8:45  am] 


RAILAOAO  RETIREMENT  BOARD 

Sunahin*  Act  Meeting;  Notice  of  Public 
Meetlny 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a  "^ 
meeting  on  April  16, 1997,  9:00  a.m.,  at 
the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street,  Chicago,  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

Portion  Open  to  the  Public 

(1)  Reduction  in  Prepayment  Verification 
Period. 

(2)  Revision  and  Codification  of 
Consolidated  Board  Orders  Pursuant  to 
Executive  Order  12861. 

(3)  Coverage  Determinationt:  A.  Union 
Pacific  Distribution  Services,  B.  Unioo 
Pacific  Technology.  Inc. 


(4)  Regulations— Part  211.  Pay  ior  Time 
Lost— Status  Update. 

(5)  Year  2000  Issues. 

(6)  Labor  Member  Truth  in  Budgeting 
Status  Report 

Portion  Qoeed  to  the  Public 

(A)  Peiiuimance  Awrards. 

(B)  SBS  Bonuses  and  SES  Pay  Level 
Adjustments. 

(C)  Pending  Board  Appeals: 

1.  Jimmy  W.  Bowen 

2.  CG.  Melton 

3.  Helen  McGinnis 

4.  John  J.  McNamara 

5.  Ruby  Brown  (9ft-AP-0004) 

6.  Michael  Cook  (96-AP-0036) 

7.  Lois  Y.  Dickerson  (4233) 

8.  Thomas  G.  Johnson  (96-AP-0020) 

9.  Lee  C  Mansfield  (9e-AP-0043) 

10.  Billy  D.  LeMay  (96-AP-OOll) 

11.  Barbara  Rock  (96-AP-0044) 

12.  Mary  Ann  Wilson  (96-AP-O041) 

The  person  to  contact  for  more  information 
is  Beatrice  Ezerski,  Secretary  to  the  Board. 
Phone  No.  312-751-4920. 

Dated:  April  3, 1997. 
Beatrice  Eaarski. 
Secretary  to  the  Board. 
[FR  Doc.  97-9044  Filed  4-4-97;  9:35  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requeete  Under  Review  by  the  Office 
of  Management  and  Budget 

Agency  Clearance  Officer  Michael  E. 

Bartell,  (202)  942-6800. 
Upon  Written  Request,  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street, 
N.W.,  Washington,  O.C.  20549 
Extension: 
Rule  30a-l,  File  No.  270-210,  OMB 

Control  No.  3235-0219 
Form  N-54A.  File  No.  270-182,  OMB 

Control  No.  3235-0237 
Form  N-54C,  File  No.  270-184.  OMB 

Control  No.  3235-0236 
Form  N-6F,  File  No.  270-185,  OMB 
Control  No.  3235-0238 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperworic  Reduction  Act  of  1980 
(44  U.S.C.  3S01  et  seq),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  on 
the  following  rule  and  forms: 

Form  N-54A  (17  CFR  274.53)  is  the 
notification  of  election  to  be  regulated 
as  a  business  development  company. 
The  annual  burden  is  about  .5  hours  per 
respondent. 

Form  N-54C  (17  CFR  274.54)  is  used 
to  notify  the  Commission  that  a 


company  withdraws  its  election  to  be 
regulated  as  a  business  development 
company.  The  annual  burden  is  about  1 
hour  per  respondent. 

Form  N-6F  (17  CFR  274.15)  permits 
a  company  that  has  lost  its  exclusion 
from  the  hivestment  Company  Act  of 
1940  because  it  intends  to  make  a  public 
offering  as  a  business  development 
company,  but  is  not  ready  to  file  Form 
N-54A.  to  remain  exempt  from  the  Act 
for  up  to  90  days.  The  annual  burden  is 
about  .5  hour  per  respondent. 

Rule  308-1  (17  CFR  270.30a-l) 
requires  every  registered  investment 
company  to  file  a  semi-annual  report 
with  the  Commission.  The  burden  of 
meeting  the  requirement  of  this  rule  is 
the  biu^den  of  filing  Form  N-SAR,  the 
reporting  form  prescribed  under  the 
rule.  Approval  for  Form  N-SAR  has 
been  given  separately. 

The  estimates  of  burden  hours  set 
forth  above  are  made  solely  for  the 
purposes  of  the  Paperwork  Reduction 
Act  and  are  not  derived  firom  a 
comprehensive  or  even  representative 
survey  or  study  of  the  cost  of  SEC  rules 
and  forms. 

General  comments  regarding  the 
estimated  biirden  hoius  should  be 
directed  to  the  Etesk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Sec\irities  and  Exchange  Commission. 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549,  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C 
20503. 

Dated:  March  31. 1997. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc  97-8875  Filed  4-7-97;  8:45  am] 
■LUNOCOOC  SS1*-»1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rai.  No.  IC-22S«2;  811-937«] 

ramewaooaniuaaar,  paaDOgy 
Premium  Account  Fund;  Notice  of 
Application 

April  1. 1997. 

AQSICV:  Securities  and  Exchange 

Commission  ("SEC"). 
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ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  PaineWebber/Kidder, 
Peabody  Premiiun  Account  Fimd. 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATES:  The  application  was  filed 
on  December  9, 1996,  and  amended  on 
March  26, 1997. 

HEARINQ  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  28,  ld97,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant.  1285  Avenue  of  the 
Americas,  New  York.  NY  10019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lisa  McCrea.  Staff  Attorney  (202)  942- 
0562.  or  Mercer  E.  Bullard.  Branch 
Chief.  (202)  942-0564  (Office  of 
Investment  Company  Regulation. 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  January  13, 1982,  applicant 
filed  a  Notification  of  Registration  under 
the  Act.  On  January  15, 1982,  applicant 
filed  a  Registration  Statement  under  the 
Act  and  the  Securities  Act  of  1933, 
which  became  effective  on  May  7, 1982, 
and  the  initial  public  offering  of  shares 
commenced  thereafter.  On  January  30, 
1995,  applicant's  name  was  changed 
ftom  "Kidder,  Peabody  Premium 
Account  Fund"  to  its  ctirrent  name. 

2.  On  July  20, 1995,  the  Board  of 
Trustees  of  applicant  ("Board")  adopted 
resolutions  approving  an  Agreement 
and  Plan  of  Reorganization  and 


Termination  ("Plan")  between  applicant 
and  PaineWebber  RMA  Money  Fund. 
Inc.  ("PW  Coporation").  on  behalf  of  its 
series,  PaineWebber  RMA  Money 
Market  Portfolio  ("PW  Fund  ").  Pursuant 
to  rule  17a-8  under  the  Act,*  applicant's 
Board  determined  that  the  proposed 
reorganization  was  in  the  best  interests 
of  applicant  and  that  the  interests  of  its 
securityholders  would  not  be  diluted  as 
a  resuh  of  the  reoiganization.  The  Board 
considered  the  following  factors: 
compatibility  of  investment  objectives, 
policies  and  restrictions:  the  effiect  of 
the  reorganization  on  the  expense  ratio 
of  PW  Fund  relative  to  its  and 
applicant's  current  expense  ratios; 
possible  alternatives  to  the 
reorganization,  including  continued 
operation  on  a  stand-alone  basis  or 
liquidation. 

3.  Applicant  distributed  a  combined 
prospectus  and  proxy  statement  to 
securityholders  of  applicant  on  or  about 
January  5, 1996,  and  filed  definitive 
materials  with  the  SEC  on  January  23. 
1996.  On  February  13, 1996,  the 
securityholders  of  applicant  approved 
the  Plan. 

4.  Pursuant  to  the  Plan,  PW 
Corporation,  on  behalf  of  PW  Fimd, 
acquired  all  right,  title  and  interest  in 
and  to  the  assets  of  applicant  in 
exchange  for  shares  of  common  stock  in 
PW  Fund  (collectively,  the  "Closing 
Shares")  and  the  assumption  of  the 
liabilities  of  applicant.  On  February  20, 
1996  (the  "Closing  Date '),  appUcant 
distributed  to  its  securityholders  the 
Closing  Shares  of  PW  Fund  received  by 
applicant  in  exchange  for  such 
securityholders'  holdings  of  applicant's 
shares.  Also  on  the  Closing  Date, 
applicant  paid  its  securityholders  a 
dividend  to  distribute  its  investment 
company  taxable  income  for  the  current 
taxable  year  through  the  Closing  Date. 
The  number  of  shares  of  PW  Fund 
issued  to  applicant  had  an  aggregate  net 
asset  value  equal  to  the  aggregate  value 
of  applicant's  assets  transferred  to  PW 
Fund  as  of  the  Closing  Date.  As  of  the 
Closing  Date,  there  were  528.420,026 
shares  of  applicant  outstanding,  having 
an  aggregate  net  asset  value  of 
$528,254,922  and  a  per  share  net  asset 
value  of  Si. 00.  The  liquidation  and 
distribution  were  accomplished  by 
opening  accounts  on  the  books  of  PW 
Fund  in  the  names  of  the 
securityholders  of  applicant  and 
transferring  the  Closing  Shares  credited 


*  Rule  17a-8  provides  an  exemption  frtsm  section 
17(a)  of  the  Act  for  certain  reorganiiations  among 
registered  investment  companies  that  may  be 
affiliated  persons,  or  affiliated  persons  of  an 
affiliated  person,  solely  by  reason  of  having  a 
common  investment  adviser,  common  diiwrtors, 
and/or  common  officers. 


to  the  accoimts  of  applicant  on  the 
books  of  PW  Fund.  Each  such  account 
was  credited  with  the  securityholder's 
respective,  pro  rata  nimiber  of  Closing 
Shares.  There  are  no  securityholders  of 
applicant  to  whom  distributions  in 
complete  liquidation  of  their  interests 
have  not  been  made. 

5.  The  expenses  incurred  in 
connection  with  the  Plan  were 
approximately  $65,000  for  legal 
expenses,  $30,000  for  printing  and 
mailing  communications  to 
secxmtyholders,  $182,157  for  SEC 
registration  fees,  and  miscellaneous 
accounting  and  administrative 
expenses.  These  expenses  totalled 
approximately  $300,000,  and  were 
borne  by  the  applicant  and  PW  Fimd  in 
proportion  to  their  respective  net  assets. 
No  brokerage  commissions  were  paid  in 
connection  with  the  reorganization. 

6.  Applicant  has  no  securityholders, 
assets,  debts,  or  liabilities.  Applicant  is 
not  a  party  to  any  litigation  or 
administrative  proceedings.  Applicant 
is  not  now  engaged,  and  does  not 
propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
winding-up  of  its  afiairsi 

7.  Applicant  intends  to  file  an 
Officer's  Certificate  with  the  Office  of 
the  Secretary  of  the  Commonwealth  of 
Massachusetts  to  terminate  its  existence. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  97-«930  Filed  4-7-97;  8:45  am) 
•ajJNO  cooe  wi»-oi-« 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Rei.  No.  IC-22S91;  811-2928] 

PaineWebbor/Kidder,  Peabody  Cash 
Reserve  Fund,  Inc.;  Notice  of 
Application 

April  1, 1997. 

AGENCY:  Seciuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Deregistration  imder  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  PaineWebber/Kidder, 
Peabody  Cash  Reserve  Fund,  Inc. 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 

SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FRJNG  DATES:  The  application  was  filed 
on  December  9, 1996  and  amended  on 
March  26, 1997. 
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HEARMQ  OA  NOTVICATION  OF  HEAMNQ:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SBC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  at  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  28, 1997,  and  should  be 
acconip>anied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C  20549. 
Applicant,  1285  Avenue  of  the 
Americas.  New  York.  NY  10019. 
FOA  FURTHER  MFORMATKM  CONTACT:  Lisa 
McCrea.  Staff  Attorney  (202)  942-0562, 
or  Mercer  E.  Bullard.  Branch  Chief. 
(202)  942-0564  (Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management). 
SUPPt-EMEKTARY  INFORMATKDN:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representatioo 

1.  Applicant  is  an  open-end 
management  investment  company, 
organized  as  a  Maryland  corporation. 
On  )ime  6, 1979,  applicant  filed  a 
Notification  of  Registration  under  the 
Act  and  a  Registration  Statement  under 
the  Act  and  Securities  Act  of  1933, 
which  became  effective  on  August  17, 
1979.  Applicant's  initial  public  oRiering 
of  shares  commenced  thereafter.  On 
January  30.  1995.  applicant's  name  was 
changed  fit>m  "Kidder.  Peabody  Cash 
Reserve  Fund,  Inc."  to  its  current  name. 

2.  On  luly  20, 1995,  the  Board  of 
Trustees  of  applicant  ("Board")  adopted 
resolutions  approving  an  Agreement 
and  Plan  of  Reorganization  and 
Dissolution  ("Plan")  between  applicant 
and  PaineWebber  RMA  Money  Fund, 
Inc.  ("PW  Corporation"),  on  behalf  of  its 
series.  PaineWebber  RMA  Money 
Market  Portfolio  ("PW  Fund").  Pursuant 
to  rule  17a-8  under  the  Act,'  applicant's 
Board  determined  that  the  proposed 
reorganization  was  in  the  best  interests 


'  Ruk  17a-8  providfM  an  exemption  btan  tection 
17(a)  of  the  Act  for  cartain  reorganizations  among 
rwialand  inTMtment  companie*  that  may  be 
affiliated  persons,  or  afTilialed  persons  of  an 
affiliated  person,  solely  by  reason  of  having  a 
common  investment  adviser,  common  directors, 
and/ or  common  officers. 


of  applicant  and  that  the  interests  of  its 
securityholders  would  not  be  diluted  as 
a  result  of  the  reorganization.  The  Board 
considered  the  following  factors: 
compatibility  of  investment  objectives, 
policies  and  restrictions;  the  effect  of 
the  reorganization  on  the  expense  ratio 
of  PW  Fund  relative  to  its  and 
applicant's  current  expense  ratios; 
possible  alternatives  to  the 
reorganization,  including  continued 
operation  on  a  stand-alone  basis  or 
liquidation. 

3.  Applicant  distributed  a  combined 
prospectus  and  proxy  statement  to 
securityholders  of  applicant  on  or  about 
January  5,  1996,  and  applicant  filed 
definitive  materials  with  the  SEC  on 
January  23, 1996.  On  February  13, 1996, 
the  securityholders  of  applicant 
approved  the  Plan. 

4.  Pursuant  to  the  Plan,  PW 
Corporation,  on  behalf  of  PW  Fund, 
acquired  all  right,  title  and  interest  in 
and  to  the  assets  of  applicant  in 
exchange  for  shares  of  common  stock  in 
PW  Fimd  (collectively,  the  "Closing 
Shares")  and  the  assumption  of  the 
liabilities  of  applicant.  On  February  20, 
1996  (the  "Closing  Date"),  applicant 
distributed  to  its  securityholders  the 
Qosing  Shares  of  PW  Fund  received  by 
appUcant,  in  exchange  for  such 
secuityholders'  holdings  of  applicant's 
shares.  Also  on  the  Closing  Date, 
applicant  paid  its  securityholders  a 
dividend  to  distribute  its  investment 
company  taxable  income  for  the  current 
taxable  year  through  the  Closing  Date. 
The  number  of  shares  of  PW  Fund 
issued  to  applicant  had  an  aggregate  net 
asset  value  equal  to  the  aggregate  value 
of  applicant's  assets  transferred  to  PW 
Fund  as  of  the  Closing  Date.  As  of  the 
Closing  D&le,  there  were  881.401.323 
shares  to  applicant  outstanding,  having 
an  aggregate  net  asset  value  of 
S881.308,148  and  a  per  share  net  asset 
value  of  $1.00.  The  liquidation  and 
distribution  were  accomplished  by 
opening  accounts  on  the  books  of  PW 
Fund  in  the  names  of  the 
securityholders  of  applicant  and 
transferring  the  Closing  Shares  credited 
to  the  accounts  of  applicant  on  the 
books  of  PW  Fund.  Each  such  account 
so  opened  was  credited  with  the 
securityholder's  respective,  pro  rata 
number  of  Closing  Shares,  lliere  are  no 
securityholders  of  applicant  to  whom 
distributions  in  complete  liquidation  of 
their  interests  have  not  been  made. 

5.  The  expense  incurred  in 
connection  with  the  Plan  were 
approximately  $65,000  for  legal 
expenses.  $100,000  for  exf)enses  of 
printing  and  mailing  communications  to 
securityholders,  $304,000  for  SEC 
registration  fees,  and  miscellaneous 


accounting  and  administrative 
expenses.  These  expenses  totalled 
approximately  $475,000,  and  were 
borne  by  the  applicant  and  PW  Fund  in 
proportion  to  their  respective  net  assets. 
No  brokerage  commissions  were  paid  in 
connection  with  the  reorganization. 

6.  Applicant  has  no  securityholders, 
assets,  debts,  or  liabilities.  AppUcant  is 
not  a  party  to  any  litigation  or 
administrative  proceedings.  Applicant 
is  not  now  engaged,  and  does  not 
propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
winding-up  of  its  affairs. 

7.  Applicant  filed  Articles  of  Transfer 
("Articles")  with  the  Maryland  State 
Department  of  Assessments  and 
Taxation  ("Department").  The 
Department  received  and  approved  the 
Articles  on  February  20, 1996. 
Applicant  intends  to  file  Articles  of 
Dissolution  with  the  Department. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFariand. 
Deputy  Secretary. 

IFR  Doc.  97-«932  Filed  4-7-97;  8:45  am) 
HUJNQCOOC  i»i«-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38457;  File  No.  S7-24-891 

Joint  Industry  Plan;  Solicitation  of 
Comments  and  Order  Approving 
Request  To  Extend  Temporary 
Effectiveness  of  Reporting  Plan  for 
NasdatyNational  Market  Securities 
Traded  on  an  Exchange  on  an  Unlisted 
or  Listed  Basis,  Submitted  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  and  the  Boston,  Chicago 
and  Philadelphia  Stock  Exchanges 

March  31. 1997. 

On  March  27.  1997,  the  National 
Association  of  Securities  Dealers,  Inc., 
on  behalf  of  itself  and  the  Boston, 
Chicago,  and  Philadelphia  Stock 
Exchanges  (collectively, 
"Participants") '  submitted  to  the 
Conunission  a  request  ^  to  extend  the 


>  The  signatories  to  the  Plan,  i.e..  the  National 
Association  of  Securities  Dealers,  Inc  ("NASD"), 
and  the  Chicago  Stock  Exchange,  Inc.  ("Chx") 
(previously,  the  Midwest  Stock  Exchange.  Inc). 
Philadelphia  Stock  Exchange.  Inc.  ("Phlx").  and  the 
Boston  Stock  Exchange,  Inc  ("BSE"),  are  the 
"Participants."  The  BSE.  however,  joined  the  Plan 
as  a  "Limited  Participant."  and  reports  quotation 
information  and  transaction  reports  only  in  Nasdaq/ 
NM  (previously  referred  to  as  "Nasdaq/NMS") 
securities  listed  on  the  BSE.  Originally,  the 
American  Stock  Exchange,  Inc.  ("Amex"),  was  a 
Participant  to  the  Plan,  and  withdrew  from 
participation  in  the  Plan  in  August  1994. 

'See  letter  from  Robert  E.  Aber,  Vice  Presideal 
and  General  Counsel.  Nasdaq,  to  Jonathan  G.  Katx. 
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operation  of  a  joint  transaction  reporting 
plan  ("Plan")  for  Nasdaq/National 
Market  ("Nasdaq/NM")  securities  traded 
on  an  exchange  on  an  unlisted  or  listed 
basis.3  The  proposal  would  extend  the 
effectiveness  of  the  Plan,  as  amended  by 
revised  Amendment  No.  9,*  through 
June  30, 1997.  The  Commission  also  is 
extending  certain  exemptive  relief  as 
discussed  below.  The  1997  Extension 
Request  also  requests  that  the 
Commission  approve  the  Plan,  as 
amended,  on  a  permanent  basis  on  or 
before  June  30, 1997.'  The  Commission 
is  approving  the  proposed  amendment 
to  the  Plan  insofar  as  the  proposal 
requests  an  extension  of  the 
effectiveness  of  the  Plan.  During  the 
three-month  extension  of  the  Plan,  the 
Commission  will  determine  whether  to 
approve  the  proposed  Plan,  as  amended, 
on  a  permanent  basis. 

I.  BacVground 

The  Commission  originally  approved 
the  Plan  on  Jime  26, 1990.^  The  Plan 
governs  the  collection,  consolidation 
and  dissemination  of  quotation  and 


Secretary.  Commission,  dated  March  27, 1997 
("1997  Extension  Request").  The  1997  Extension 
Request  also  requests  the  Commission  to  continue 
to  provide  exemptive  relief,  previously  granted  in 
connection  with  the  Plan  on  a  temporary  basis, 
from  Rules  llAcl-2  and  11Aa3-l  under  the 
Securities  Exchange  Act  of  1934  ("Act").  Id. 

'  Section  12  of  the  Act  generally  requires  an 
exchange  to  trade  only  those  securities  that  the 
exchange  lists,  except  that  Section  12(f)  of  the  Act 
permits  unlisted  trading  privileges  ("LTTP")  under 
certain  circumstances.  For  example.  Section  12(f). 
among  other  things,  permits  exchanges  to  trade 
certain  securities  that  are  traded  over-theK»unter 
("OTC/UTP").  but  only  pursuant  to  a  Commission 
order  or  rule.  The  present  order  fulfills  this  Section 
12(0  requirement.  For  a  more  complete  discussion 
of  this  Section  12(0  requirement,  see  November 
1995  Extension  Order,  infra  note  9,  at  n.  2. 

<  On  March  18,  1996,  the  Commission  solicited 
comment  on  a  revenue  sharing  agreement  among 
the  Participants.  See  March  18.  1996  Extension 
Order,  infra  note  9.  Thereafter,  the  Participants 
submitted  certain  technical  revisions  to  the  revenue 
sharing  agreement  ("revised  Amendment  No.  9"). 
See  letter  from  Robert  E.  Aber,  Vice  President  and 
General  Counsel.  Nasdaq,  to  )onathan  Katz. 
Secretary.  SEC.  dated  September  13,  1996.  See  also 
September  16,  1996  Extension  Order.  Infra  note  9 
(notice  and  order  recognizing  receipt  of  revised 
Amendment  No.  9). 

>The  CHX  and  PHLX  also  request  that, 
commensurate  with  permanent  approval  of  the 
Plan,  the  number  of  Nasdaq/NM  securities  eligible 
for  trading  pursuant  to  the  Plan  be  expanded  to 
include  all  Nasdaq/NM  securities.  See  1997 
Extension  request,  supra  note  2.  The  NASD  states 
that,  while  it  recognizes  the  benefits  from  such  an 
expansion  in  terms  of  the  promotion  of  competition 
and  protection  of  investors,  it  believes  a  wholesale 
expansion  of  Nasdaq/UTP -eligible  securities  to 
include  all  Nasdaq/NM  securities  is  inseparable 
from  an  expansion  of  Nasdaq's  Intermarket  Trading 
System  ("rrS")/Computer  Assisted  Execution 
Service  ("CAES")  linLage  to  include  all  exchange- 
liatad  securities.  Id. 

*See  Securities  Exchange  Act  Release  No.  28146 
OuM  26. 1990).  55  FR  27917  ("1990  Plan  Approval 
Ordar"). 


transaction  information  for  Nasdaq/NM 
securities  listed  on  an  exchange  or  trade 
on  an  exchange  pursuant  to  a  grant  of 
UTP.^  The  Commission  approved 
trading  pursuant  to  the  Plan  on  a  one- 
year  pilot  basis,  with  the  pilot  period  to 
commence  when  transaction  reporting 
pursuant  to  the  Plan  commenced. 
Accordingly,  the  pilot  period 
commenced  on  July  12. 1993,  and  was 
scheduled  to  expire  on  July  12, 1994.' 
The  Plan  has  since  been  in  operation  on 
a  pilot  basis.* 

n.  Description  of  the  Plan 

~  The  Joint  Industry  Plan  provides  for 
the  collection  from  Plan  Participants, 
and  the  consoUdation  and 
dissemination  to  vendors,  subscribers 
and  others' of  quotation  and  transaction 
information  in  "eligible  securities."  ^° 
The  Plan  contains  various  provisions 
concerning  the  operation  of  the  Plan, 
which  include:  Implementation  of  the 
Plan;  Manner  of  Collecting.  Processing, 
Sequencing,  Making  Available,  and 
Disseminating  Last  Sale  Information; 
Reporting  Requirements  (including 
hours  of  operation);  Standards  and 
Methods  of  Ensuring  Promptness, 
Accuracy,  and  Completeness  of 
Transaction  Reports;  Terms  and 
Conditions  of  Access;  Description  of 
Operation  of  Facility  Contemplatl»d  by 
the  Plan;  Method  and  Frequency  of 
Processor  Evaluation;  Written 
Understandings  of  Agreements  Relating 
to  Interpretation  of,  or  Participation  in, 
the  Plan;  Calculation  of  the  BBO; 


'  See  Section  12(fK2)  of  the  Act.  supra  note  3. 

■See  letter  from  David  T.  Rusoff.  Foley  k  Lardner, 
to  Beuy  Prout,  SEC,  dated  May  9. 1994. 

"See  Securities  Exchange  Act  Release  No.  34371 
Ouly  13.  1994).  59  FR  37103  ("1994  Extension 
Order").  Securities  Exchange  Act  Release  No. 
35221.  (January  11. 1995).  60  FR  3B86  ("January 
1995  Extension  Order").  Securities  Exchange  Act 
Release  No.  36102  (August  14.  199S),  60  FR  43626 
("August  1995  Extension  Order"),  Securities 
Exchange  Act  Release  No.  36226  (September  13, 
1995).  60  FR  49029  ("September  1995  Extension 
Order").  Securities  Exchange  Act  Release  No.  36360 
(October  13.  1995).  60  FR  54091  ("October  1995 
Extension  Order").  Securities  Exchange  Act  Release 
No.  36481  (November  13. 1995),  60  FR  58119 
("November  1995  Extension  Order"),  Securities 
Exchange  Act  Release  No.  36589  (December  13, 
1995),  60  FR  65696  ("December  13,  1995  Extension 
Order"),  Securities  Exchange  Act  Release  No.  36650 
(December  28.  1995).  60  FR  358  ("December  28. 

1995  Extension  Order"),  Securities  Exchange  Act 
Release  No.  36934  (March  6, 1996).  61  FR  10408 
("March  6. 1996  Extension  Order"),  Securities 
Exchange  Act  Release  No.  36985  (March  18,  1996). 
61  FR  12122  ("March  18,  1996  Extension  Order"). 
Securities  Exchange  Act  Release  No.  37689 
(September  16,  1996).  61  FR  50058  ("September  16. 

1996  Extension  Order"),  and  Securities  Exchange 
Act  Release  No.  37772  (October  1, 1996),  61  FR 
52960  ("October  1. 1996  Extension  Order"). 

'"The  Plan  defines  "eligible  security"  as  any 
Naad«q/NM  security  (i)  as  to  which  unlisted  trading 
privileges  have  been  granted  to  a  national  securities 
exchange  pursuant  to  Section  12(f)  of  the  Act.  or  (ii) 
which  is  listed  on  a  national  securities  *»^h4ng!ti 


Dispute  Resolution;  Method  of 
Determination  and  Imposition,  and 
Amoimt  of.  Fees  and  Charges." 

in.  Exemptive  Relief 

In  conjunction  with  the  Plan,  on  a 
temporary  basis  scheduled  to  expire  on 
March  30, 1997,  the  Commission 
granted  an  exemption  to  vendors  from 
Rule  llAcl-2  under  the  Act  regarding 
the  calculation  of  the  Best  Bid  and  Offer 
("BBO"),  and  granted  the  BSE  an 
exemption  from  the  provision  of  Rule 
llAa3-l  under  the  Act  that  requires 
transaction  reporting  plans  to  include 
market  identifiers  for  transaction  reports 
and  last  sale  data.  In  the  1997  Extension 
Request,  the  Participants  request  that 
the  Commission  grant  an  extension  of 
the  exemptive  relief  described  above  to 
vendors  until  such  time  as  the 
calculation  methodology  for  the  BBO  is 
based  on  a  price/size/time  algorithm.  In 
the  1997  Extension  Request,  the 
Participants  also  request  that  the 
Commission  grant  an  extension  of  the 
exemptive  relief  described  above  to  the 
BSE  for  so  long  as  the  BSE  is  a  Limited 
Participant  under  the  Plan. 

IV.  Summary  of  Comments 

In  the  January  1995.  August  1995, 
September  1995,  October  1995, 
November  1995,  December  13. 1995. 
December  28, 1995,  March  6, 1996, 
March  18. 1996,  September  16, 1996. 
and  October  1, 1996  Extension  Orders, 
the  Commission  solicited,  among  other 
things,  comment  on:  (1)  Whether  the 
BBO  calculation  ior  the  relevant 
securities  should  be  based  on  price  and 
time  only  (as  currently  is  the  case)  or  if 
the  calculation  should  include  size  of 
the  quoted  bid  or  offer;  ^'  and  (2) 
whether  there  is  a  need  for  an 
intermarket  linkage  for  order  routing 
and  execution  and  an  accompanying 
trade-through  rule.  In  response,  the 
Commission  has  received  three 
comment  letters  regarding  the  issues 
noted  at  (1)  and  (2)  above.  >3 


"The  full  text  of  the  Plan,  as  %vell  as  a  "Concept 
Paper"  describing  the  requirements  of  the  Plan,  are 
contained  in  the  original  filing  which  is  available 
for  inspection  and  copying  in  the  Commission's 
Public  Reference  Room. 

"The  Commission  recognizes  that,  currently, 
although  the  size  of  orders  is  considered  in  the 
calculation  of  the  BBO.  it  is  only  in  thoae  limited 
instances  in  which  two  or  more  orders  have 
identical  prices  and  are  entered  simultaneously. 
Telephone  conversation  between  Tom  Gira,  NASD, 
and  George  A.  Villasana.  Attorney.  SEC  on  March 
27. 1997.  The  Commission  is  particularly  interested 
in  comments  as  to  whether  size  should  take  priority 
over  time  for  purposes  of  calculating  the  BBO. 

"See  letter  from  Jack  A.  Dempsey.  Senior  Vice 
President,  Dempsey  k  Company,  to  (onathan  Katz. 
Secretary.  SEC.  dated  February  21,  1995  ("Dempsey 
Letter"):  letter  from  William  A.  Lupien.  Chairman. 
Mitchum.  fones  k  Tampleton.  Inc  ("MIT'),  to 


18882 


Federal  Register  /  Vol.  62.  No.  67  /  Tuesday,  April  8,  1997  /  Notices 


The  Commission  tias  received  two 
comments  in  support  of  a  BBO 
calculation  based  on  a  price/size/time 
algorithm.'*  These  commenters  explain 
that,  without  giving  size  precedence 
over  time  in  the  BBO  calculation,  the 
BBO  does  not  provide  an  accurate 
representation  of  the  depth  of  the 
maritet.'* 

The  Commission  has  received  one 
comment  in  support  of  the  current  BBO 
calculation  based  on  a  price/time/size 
algorithm.'"  In  the  Smith  Barney  Letter. 
Smith  Barney  explains  that  giving  size 
precedence  over  time  in  the  BBO 
calculation  provides  Nasdaq  market 
makers  and  exchanges  making  a  DTP 
market  with  the  incentive  to 
incrementally  increase  size  rather  than 
improve  prices. '^  Smith  Barney  states 
that  the  application  of  a  price/size/time 
methodology  for  the  calculation  of  BBO 
would  encourage  market  makers  only  to 
increase  the  size  of  their  quotation  as  it 
would  enable  them  to  attract  order  flow. 
Smith  Barney  states  that  this  is  because 
the  price/size/time  methodology  allows 
the  market  maker  quoting  the  greatest 
size  at  the  best  price  to  be  identified  as 
providing  the  BBO  on  vendor  screens 
and  to  move  to  the  front  of  the  line  to 
receive  unpreferenced  SOES  and 
Computer  Assisted  Execution  Service 
orders.  Smith  Barney  states  that  the 
application  of  a  price/time/size 


ScovUry.  SEC  dated  Fabnury  21.  1995  ("M)T 
LMter"):  and  lener  frooi  Robart  E.  Moore.  Maaaging 
Oinctor.  Smith  Bara«y  Inc..  to  )otulhan  Katz. 
Sacmaiy.  SEC  dated  August  IB.  1999  ("Smith 
Bamcy  Laner"). 

'*Sm  M)T  Letter  and  Dempaey  Letter,  iupra  note 
13. 

<*  In  the  Dempeey  Letter.  Dempaey  state*  that 
whan  the  BBO  in  a  particular  security  is  12-12V4 
(500  X  1000).  and  a  market  maimer,  broker,  or 
investor  expresaes  an  interest  lo  buy  2500  shares  at 
SI  2.00  per  share,  that  bid  %vill  not  be  displayed  in 
the  quote,  such  that  the  BBO  will  continue  to  be 
12-12V4  (500  X  1000).  Dempaey  states  that  this  is 
iMM  a  true  picture  of  the  current  market  Dempaey 
states  thai  the  BBO  calculation  should  include  the 
size  of  the  quoted  bid  and  offer,  and  that  size 
should  have  precedence  over  time. 

'*See  Smith  Barney  Letter,  supra  note  13. 

''The  Commiaaion  notes,  however,  that  this  lener 
was  written  prior  to  the  effectiveness  and  phased- 
in  implementation  of  the  Commission's  Order 
Execution  Rules  which,  among  other  things,  require 
market  makers  and  specialists  to  display  their 
customer  limit  orders,  and  prior  lo  the 
Commission's  related  partial  apprtrval  of  the 
NASD's  proposed  rule  Uiange*  to  provide  for  the 
implementation  of  the  Order  Execution  Rules.  See 
Securities  Exchange  Act  Release  Nos.  37619A. 
(September  6. 1906. 01  FR  4«290  (adopting  Order 
Exec  Rttlaa)  and  38156  (January  10.  1997),  62  FR 
2415  (partially  approving  File  No.  SR-NAS&-96- 
43).  Therefore,  when  the  Smith  Barney  letter  was 
submitted  to  the  Commission,  market  makers 
generally  displayed  the  minimum  size  required  by 
NASD  rules,  such  as  1000  shares  or  500  share*. 
Currently,  however,  for  certain  stocks  that  have 
been  phased-in  under  the  Order  Execution  Rule* 
and  that  are  subiea  to  the  NASD's  Rules,  market 
maker*  may  quote  far  as  little  a*  100  shares. 


methodology  encourages  market  makers 
to  improve  their  prices,  and  not  order 
size,  in  order  to  attract  order  flow. 
Smith  Barney  states  that  this  is  because 
the  price/time/size  methodology  allows 
the  market  maker  who  quoted  the  best 
price  first  in  time  to  be  identified  as 

Providing  the  BBO.  Smith  Barney 
elieves  that  the  price/time/size 
methodology  benefits  customers  as  it 
encourages  market  makers  to  improve 
prices. 

The  (Commission  has  received  two 
comments  in  support  of  an  intermarket 
linkage  for  order  routing  and  execution, 
and  an  accompanying  trade-through 
rule."  Dempsey  states  that  an 
intermarket  linkage  and  trade-through 
rule  would  increase  market  efficiency, 
transparency,  and  liquidity.  Smith 
Barney  states  that  an  intermarket 
linkage  would  assure  fair  competition 
and  best  execution  of  customer  orders. 

Also  in  response  to  the  Commission's 
request  for  comment  on  the 
aforementioned  issues,  the  Board  of 
Directors  of  The  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq")  approved  two 
recommendations  at  its  meeting  on 
March  25. 1997  as  set  forth  below.»« 
With  respect  to  the  BBO  calculation 
issue,  the  Nasdaq  Board  approved  a 
recommendation  to  modify  the 
methodology  for  calculating  the  BBO  on 
Nasdaq  to  prioritize  quotes  based  on  a 
price/size/time  algorithm  instead  of  the 
current  price/time/size  algorithm, 
provided  that  Nasdaq  market  makers  are 
subject  to  a  minimum  quote  size 
requirement  of  1(X)  shares  for  at  least 
1.000  Nasdaq  securities.^"  With  respect 
to  the  intermarket  linkage  issue,  the 
Nasdaq  Board  approved  a 
recommendation  to  provide  specialists 
on  an  exchange  trading  Nasdaq 
securities  on  an  UTP  basis  access  to 
Nasdaq's  Small  Order  Execution  System 
("SOES"),  or  its  successor  system,  to  the 
same  extent  that  registered  Nasdaq 
market  makers  have  access  to  SOES, 
provided  that  (1)  Nasdaq  market  makers 
are  a^orded  virtually  identical  access  to 
the  automated  execution  system 
operated  by  such  UTP  exchange,  and  (2) 
the  order  execution  algorithms  of  the 
exchange's  automated  execution  system 
are  virtually  identical  to  SOES's  or  its 
successor  system.'* 


'*See  Oemp*ey  l^ter  and  Smith  Barney  Letter. 
fupm  note  13. 

"See  1997  Extension  Request,  supra  note  2. 

'"Id.  In  the  event  that  Nasdaq  develop*  the 
technological  capability  to  afford  market  makers 
simultaneous  electronic  access  to  all  market  maker 
quotes  at  the  same  price  level,  the  Nasdaq  Board 
believes  that  the  methodology  used  to  determine 
the  quoted  size  of  the  Nasdaq  market  must  be 
raooQsidered  to  accommodate  reflection  of  the  fully 
acoMsible  size  displayed  and  Nasdaq.  U. 

"Id. 


The  Commission  continues  to  solicit 
comment  on  (1)  whether  the  BBO 
calculation  for  securities  traded 
pursuant  to  the  Plan  should  be  based  on 
a  price/time/size  methodology  or  a 
price/size/time  methodology:  (2) 
whether  there  is  a  need  for  an 
intermarket  linkage  for  order  routing  an 
execution;  and  (3)  whether  there  is  a 
need  for  a  trade-through  rule.'' 

V.  Solicitation  of  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  ins(>ection  and  copying  at 
the  Commission's  Public  Reference 
Room.  All  submissions  should  refer  to 
File  No.  S7-24-89  and  should  be 
submitted  by  April  29, 19^7. 

VI.  Discussion 

The  (Commission  finds  that  an 
extension  of  temporary  approval  of  the 
operation  of  the  Plan,  as  amended, 
through  June  30. 1997.  is  appropriate 
and  in  furtherance  of  Section  llA  of  the 
Act  as  it  will  provide  the  Participants 
with  additional  time  and  make 
reasonable  proposals  concerning  the 
BBO  calculation  and  whether  there  is  a 
need  for  an  intermaii^et  linkage  for  order 
routing  and  execution  and  an 
accompanying  trade  through  rule.  While 
the  Commission  continues  to  solicit 
comment  on  these  matters,  the 
Commission  believes  that  these  matters 
should  be  addressed  directly  by  the 
Participants  on  or  before  May  30. 1997 
so  that  the  Commission  may  have  ample 
time  to  determine  whether  to  approve 
the  Plan  on  a  permanent  basis  by  June 
30, 1997. 

The  Commission  further  finds  that  it 
is  appropriate  to  extend  the  exemptive 
relief  from  Rule  llAcl-2  under  the  Act 
until  the  earlier  of  June  30, 1997  or  until 


''The  Commission  requests  that  all  comments  be 
submitted  no  later  than  May  30. 1997  so  that  the 
Commission  may  have  adequate  time  to  consider  all 
comments  prior  to  )une  30. 1997,  the  dale  on  which 
the  Commission  will  determine  whether  to  approve 
the  Plan  on  a  permanent  basis. 
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such  time  as  the  calculation 
methodology  for  the  BBO  is  based  on  a 
price/size/time  algorithm  pursuant  to 
the  1997  Extension  Request  or  other 
mutual  agreement  among  the 
Participants  approved  by  the 
Commission.  The  (Commission  further 
finds  that  it  is  appropriate  to  extend  the 
exemptive  relief  fix)m  Rule  llAa3-l 
under  the  Act,  that  requires  transaction 
reporting  plans  to  include  market 
identifiers  for  transaction  reports  and 
last  sale  data,  to  the  BSE  through  June 
30, 1997.  The  (Commission  believes  that 
the  extensions  of  the  exemptive  relief 
provided  to  vendors  and  the  BSE, 
respectively  are  consistent  with  the  Act, 
the  Rules  thereunder,  and  specifically 
with  the  objectives  set  forth  in  Sections 
12(f)  and  llA  of  the  Act  and  in  Rules 
llAa3-l  and  llAa3-2  thereunder. 

Vn.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Sections  12(f)  and  llA  of  the  Act  and 
(c)(2)  of  Rule  llAa3-2  thereunder,  that 
the  Participants'  request  to  extend  the 
effectiveness  of  the  Joint  Transaction 
Reporting  Plan,  as  amended,  for 
Nasdaq/National  Market  securities 
traded  on  an  exchange  on  an  unlisted  or 
listed  basis  through  June  30, 1997,  and 
certain  exemptive  reUef  until  such  time 
as  the  calculation  method  for  the  BBO 
is  based  on  a  price/size/time  algorithm, 
is  approved. 

For  the  Ck}mmission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 

authority,  17  CFR  200.3O-3(a)(29). 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  97-8873  Filed  4-7-97;  8:45  am] 
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Self'Ragulatory  Organizations;  Notice 
of  HIing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Equity  Transaction  Fee 
Changes 

April  1.1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
March  25. 1997,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  in  below,  which  Items 


have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  making  certain  changes 
to  its  schedule  of  transaction  charges 
imposed  on  trades  in  equity  securities 
executed  on  the  Exchange.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  the  Amex, 
and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Piupose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Orgaxiization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  is  revising  its  schedule  of 
equity  transaction  charges  for  PER 
orders  by  expanding  the  exemption 
from  share-based  and  value-baised 
transaction  charges  to  include  PER 
orders  up  to  1,099  shares,  increased 
from  500  shares.^  In  addition,  the  value 
portion  of  the  Amex's  equity  transaction 
charge  (based  on  the  value  of  shares 
traded  as  opposed  to  the  other  portion 
of  the  charge  based  on  the  number  of 
shares  traded),  will  be  subject  to  a 
maximum  charge  of  $40per  trade. ^ 

The  exemption  for  PER  orders  up  to 
1,099  shares  will  not  apply  to  orders  of 
a  member  or  member  organization 
trading  as  an  agent  for  the  account  of  a 


'15U.S.C7«»(b)(l). 


'The  Commission  notes  that  the  Amex's  Post      "v* 
Execution  Reporting  ("PER")  system  provide* 
member  firms  with  the  meaiu  to  electronically 
transmit  equity  orders,  up  to  volume  limits 
specified  by  the  Exchange,  directly  to  a  specialist's 
p>ost  on  the  trading  floor  of  the  Exchange.  Securities 
Exchange  Act  Release  No.  34869  (Oct.  20.  1994).  59 
FR  54016. 

'The  Commission  notes  that  orders  of  competing 
market  makers  do  qualify  for  this  fee  cap. 
Telephone  conversation  between  Michael  Cavalier, 
Associate  General  Counsel.  Amex.  and  Anthony  P. 
f*ecora.  Attorney.  Division  of  Market  Regulation. 
SEC  (Apr.  1,1997). 


non-member  competing  market  maker. 
A  "comp)eting  market  maker"  will  be 
defined  as  a  specialist  or  market  maker 
registered  as  such  on  a  registered  stock 
exchange  (other  than  the  Amex).  or  a 
market  maker  bidding  and  offering  over- 
the-counter  in  an  Amex-traded 
security.'*  The  schedule  of  Amex  share- 
based  and  value-based  transaction 
charges  otherwise  remains  unchanged. 

The  Exchange's  schedule  of  equity 
transaction  charges,  as  revised,  is 
attached  as  Exhibit  A  to  the  filing  and 
will  be  implemented  by  the  Exchange 
beginning  May  30, 1997. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act '  in  general  and  furthers 
the  objectives  of  Section  fi(b)(4) "  in 
particular  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  the 
Exchange's  members  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  finr 
Commission  Action 

The  foregoing  rule  change  constitutes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  piusuant  to 
Section  19(b)(3)(A)  of  the  Act'  and 
subparagraph  (e)  of  Rule  19b-4 
thereimder." 

At  any  time  within  sixty  days  of  the 
filing  of  such  proptosed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


*The  Commission  notes  that  this  definition  of 
"'competing  market  maker"  is  identical  to  the 
definition  used  by  the  New  York  Stock  Exchange. 
See  Securities  Exchange  Act  Release  No.  37273 
Ouoe  4, 1996).  61  FK  29438.  at  n.14  (approving  a 
similar  ise  change  proposed  by  the  NYSE). 

» 15  U.S.C  78fn>). 

•15U.S.C78i(bX4). 

'15U.S.C788(bM3XA). 

•17CFR240.l9b-». 
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or  otherwiae  in  furtherance  of  the 
purposes  of  the  Act 

IV.  SoUcitatioB  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Pvsons  "inking  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
wittrrespect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  b^ween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fitun  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Refarence 
Section.  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-97- 
16  and  should  be  submitted  by  April  29, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
•utiiarity.* 

Marsaret  H.  M(f  arlaad. 
Deputy  Secretary. 
(FR  Doc  97-«87e  Filed  4-7-97: 8:45  am] 
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Salf-RaguMory  Organizations;  Notica 
of  Rling  of  Propoaad  Rula  Changa  by 
NASO  RaguMion,  Inc.  Raiating  to  Iha 
Submiaaion  of  Infonnation  in 
Bactronic  Fonn 

April  2, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  March  17, 1997,' 
NASD  Regulation,  Inc.  ("NASDR")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  n,  and  IH  below,  which  Items 


•17  CFR  200.3O-3(«K12). 

>  Od  DwMnbar  17.  1996.  tita  NASDR  filed  tfa* 
ptopoaed  rula  chang*  with  tba  CommiMion. 
However.  Amendmaot  No.  1.  modifying  the  rale 
language.  repUcea  the  original  rale  Blir^ 


have  been  prepared  by  NASDR.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Setf-Ragulatory  Organization's 
SUIeiaeat  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

NASDR  is  proposing  to  amend  Rule 
8210  of  the  Procedural  Rules  of  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
to  permit  theNASD  to  request  that 
members  provide  regulatory  information 
in  electronic  form  (wh«e  the  member 
maintains  its  records  in  electronic  form) 
and  to  establish  electronic  submission 
programs  for  regularly  filed  regulatory 
information.  Below  is  the  text  of  the 

!>ropo8ed  rule  change.  Proposed  new 
angtiage  is  in  italics. 

Procedural  Rules 

8000.  Complaints,  Investigations  and 
Sanctions 


8200.  Investigations 

8210.  Reports  and  Inspection  of  Books 
for  Purpose  of  Investigating  Complaints 

(a)  For  the  purpose  of  any 
investigation,  or  determination  as  to 
filing  a  complaint  or  any  hearing  of  any 
complaint  against  any  member  of  the 
Association  or  any  person  associated 
with  a  member  made  or  held  in 
accordance  with  the  Rule  9000  Series, 
or  made  or  held  by  another  domestic  or 
foreign  self-regulatory  organization, 
association,  securities  or  contract 
market  or  regulator  of  such  markets, 
with  whom  the  Association  has  entered 
into  an  agreement  providing  for  the 
exchange  of  information  and  other 
forms  of  material  assistance  solely  for 
market  stuveillance,  investigative, 
enforcement  or  other  regulatory 
piuposes,  any  District  Business  Conduct 
Committee,  the  Market  Surveillance 
Committee,  or  the  Board  of  Governors, 
or  any  duly  authorized  member  or 
members  of  any  such  Committees  or 
Board  or  any  duly  authorized  agent  or 
agents  of  any  sudi  Committee  or  Board 
shall  have  the  right: 

(1)  to  require  any  member  of  the 
"Association,  person  associated  with  a 
member,  or  person  no  longer  associated 
with  a  member  when  such  person  is 
subject  to  the  Association's  jurisdiction 
to  report,  either  informally  or  on  the 
record,  orally  or  in  writing  or 
electronically  (if  the  requested 
information  is  maintained  in  electronic 
form)  with  regard  to  any  matter 
involved  in  any  such  investigation  or 
hearing,  and 


(2)  to  investigate  the  books,  records 
and  accounts  of  any  such  member  or 
person  with  relation  to  any  matter 
involved  in  any  such  investigation  or 
hearing. 

(b)  No  such  member  or  person  shall 
fail  to  make  any  report  as  required  in 
this  Rule,  or  fail  to  permit  any 
inspection  of  books,  records  and 
accoimts  as  may  be  validly  called  for 
tmder  this  Rule.  Any  notice  requiring  an 
electronic,  oral,  or  written  report  or 
calling  for  an  inspection  of  books, 
records  and  accoimts  pursuant  to  this 
Rule  shall  be  deemed  to  have  been 
received  by  the  member  or  person  to 
whom  it  is  directed  by  the  veiling 
thereof  to  the  last  known  address  of 
such  member  or  p>erson  as  reflected  on 
the  Association's  records. 

(c)  In  carrying  out  its  responsibilities 
under  this  paragraph,  the  Association 
may,  as  approved  by  the  Commission, 
establish  programs  for  the  submission  of 
information  to  the  Association  on  a 
regular  basis  through  a  direct  or  indirect 
electronic  interface  between  the 
Association  and  members. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASDR  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASDR  has  prepared 
sumimaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Various  NASD  and  SEC  rules 
require  members  to  maintain  records  of 
compliance  so  that  information  wiU  be 
available  to  NASD  staff  for  on-site 
examination.  In  addition,  members  are 
required  by  NASD  and  SEC  rules  to 
submit  certain  information  to  the  NASD 
on  a  regular  basis  or  on  request.  The 
various  rules  and  regulations  of  the 
Municipal  Securities  Rulemaking  Board 
("MSRB")  also  impose  recordkeeping 
requirements  on  members  of  the 
Association.  Rule  8210  of  the 
Association's  Conduct  Rules  (formerly. 
Article  rV,  Section  5  of  the  Rules  of  Fair 
Practice)  requires  members  to  respond 
to  any  NASD  request  for  information  for 
the  purpose  of  any  investigation  or 
determination  as  to  the  filhig  of  a 
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complaint  or  any  hearing  of  a  complaint 
and  to  submit  such  information  "orally 
or  in  writing."  This  provision  covera  the 
Association's  request  for  investigatory 
information  in  the  context  of  an 
individual  examination  or  investigation 
of  a  member  firm  and  also  covers  the 
Association's  programs  for  the  receipt  of 
regular  reports  from  members. 

Amendment  to  Obtain  Information  in 
Electronic  Form — In  recent  years, 
members  have  increasingly  maintained 
their  trading  records  in  computer-based 
technology  ("electronic")  rather  than 
hard  copy  form,  particularly  as  the 
rapidly  expanding  volume  of  securities 
transactions  has  required  the  speed  of 
electronic  processing.  At  this  time,  most 
members  store  their  primary  trading 
records  in  some  form  of  electronic 
storage  media.2  Such  electronic  storage 
capability  is  provided  either  in-house  or 
through  a  service  biu<eau.  Relatively  few 
members  maintain  their  records  only  in 
manual  form. 

With  respect  to  the  Association's 
conduct  of  an  individual  examination  or 
investigation  of  a  member  firm's  trading 
activities,  the  NASD  has  previously 
requested  such  information  in  hard 
copy  or  "written"  form,  even  where  the 
member  stored  the  information  in 
electronic  form.^  In  these  cases, 
members  provide  a  hard  copy  print  of 
the  electronically  stored  data  or  the 
examining  staff  reviews  electronic  data 
displayed  on-line  to  transfer  the 
information  to  hard  copy.  To  the  extent 
that  members  store  their  important 
trading  records  in  electronic  storage 
media,  many  members  have  indicated 
that  they  prefer  that  the  staff  of  the 
NASD  accept  such  trading  information 
in  that  form  because  of  increased  cost 
efficiencies.*  The  SEC  has  recently 
announced  policies  that  clarify  when 
and  in  what  manner  members  are 


'The  Association's  findings  are  based  on 
technology  surveys  conducted  of  the  membership 
in  connection  with  establishing  electronic 
submission  programs  with  respect  to  the  filing  of 
FOCUS  Reports.  Blue  Sheet  Reports,  Short  Interest 
Reports.  Forms  U— 4  and  V-5.  and  Free-Riding  and 
Withholding  Questionnaires,  which  electronic 
submission  programs  are  more  fully  discussed 
below. 

'  Submission  of  infonnation  "orally,"  as 
pennitted  by  the  Interpretation,  is  generally  limited 
to  situations  where  Association  staff  engage  in  a 
conversation  with  the  member  and  infonnation  is 
elicited  from  the  member  in  the  course  of  the 
conversation. 

<  Providing  an  electronic  copy  of  part  or  all  of 
electronically  stored  information  is  less  costly  to 
the  member  in  terms  of  personnel  time  and 
computer  time  than  providing  a  hard  copy  printout 
or  arranging  for  examining  staff  to  review 
infonnation  on-line.  The  cost  and  time-saving 
advantages  for  broker-dealers  of  storing  information 
in  electronic  media  is  recognized  by  the 
Commission  in  Securities  Exchange  Act  Release  No. 
38245,  Feb.  5.  1997;  62  FK  6469.  Feb.  12.  1997. 


permitted  to  store  the  books  and  records 
required  by  SEC  rules  in  electronic 
form.*  NASDR  is,  moreover,  currently 
engaged  in  a  long-term  initiative  that 
will  permit  examining  staff  to  utilize 
ciuTent  computer-based  technology  in 
the  course  of  conducting  an 
examination  of  a  member  firm  to 
analyze  larger  numbers  of  securities 
transactions  than  can  be  achieved  using 
current  manual  methodology.^ 

The  Association  believes  that  the 
current  provision  of  Rule  8210  that 
permits  the  Association  to  request  that 
a  member  or  a  person  associated  with  a 
member  report  "in  writing,"  covers 
infonnation  stored  by  a  member  in  a 
form  of  electronic  media,  as  the 
electronic  format  merely  retains  the 
written  record.  The  NASDR  is,  however, 
proposing  to  amend  Rule  8210  to 
provide  specifically  that  a  member  may 
be  required  to  submit  a  report  in 
electronic  form  where  the  member 
maintains  the  information  in  that 
manner.  The  proposed  rule  change 
would  amend  subparagraph  (a)(1)  to 
require  "•  *  •  any  member  of  the 
Association,  person  associated  with  a 
member,  or  person  no  longer  associated 
with  a  member  when  such  person  is 
subject  to  the  Association's  jurisdiction 
to  report,  either  informally  or  on  the 
record,  orally  or  in  writing  or 
electronically  (if  the  requested 
information  is  maintained  in  electronic 
form)  with  regard  to  any  matter 
involved  in  any  such  investigation  or 
hearing*  *   *"  and  would  amend 
subparagraph  (b)  to  insert  the  word 
"electronic"  in  the  provision  regarding 
the  receipt  of  any  notice  requiring  a 
report  (emphasis  provided).  NASDR 
believes  that  this  action  will  both 
increase  examination  efficiency  and  will 
eliminate  the  costs  borne  by  members  in 
providing  electronically  maintained 
infonnation  in  hard  copy  to  NASDR 
examiners.  Consequently,  the  potential 
for  human  error  and  delay  attendant 
with  paper  submission  will  be 
decreased. 

Amendment  to  Establish  Electronic 
Submission  Programs — The  NASD  has 
also  worked  with  the  membership  over 
many  years  to  develop  procedures  for 
the  electronic  submission  of  periodic 
reports  or  other  frequently  requested 
investigatory  data  that  would  otherwise 
be  submitted  in  written  form  in  order  to 
better  fulfill  its  regulatory 
responsibilities  imder  the  federal 


securities  laws.  Such  programs  for 
electronic  submissions  have  ahready 
been  established  for  filing  of  members' 
FOCUS  Reports,  Blue  Sheet  Reports. 
Short  Interest  Reports,  Forms  U-4  and 
U-5  with  Central  Registration 
Depository  ( 'CRD").' 

As  the  Association  continues  to 
increase  its  services  to  the  memberehip 
and  enhance  its  abiUty  to  siweil  for 
regulatory  compliance  through  the  use 
of  computer-based  technology,  it  is 
important  that  NA^R  be  able  to 
establish  electronic  submission 
programs  for  information  required  to  be 
submitted  by  members  on  a  regular 
basis.  In  recent  discussions  with  the 
membership  on  this  issue,  members 
indicated  they  preferred  to  submit 
frequently  filed  information 
electronically  because  of  assurance  of 
receipt  (in  comparison  to  the  mails)  and 
the  ability  to  amend  a  previously- 
submitted  filing  if  an  error  is 
subsequently  discovered.  The 
Association  is,  therefore,  proposing  to 
amend  Rule  8210  to  add  new  f>aragraph 
(c)  to  provide  general  authority  for  the 
Association  to  establish  programs  for 
the  submission  of  information  on  a 
regular  basis  through  direct  or  indirect 
electronic  interface  between  the 
Association  and  members,  upon 
approval  by  the  Commission. 

(b)  The  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Sections  15A(b)(6)," 
and  15A(b)(7),«  of  the  Act.><»  The 
proposed  rule  change  will  permit  the 
NASD  to  request  that  members  provide 
regulatory  information  in  electronic 
form  (where  the  member  maintains  its 
records  in  electronic  form)  and  to 
estabUsh  electronic  submission 
programs  for  regularly  filed  regulatory 
information,  upon  Commission 
approval.  The  proposed  rule  will  also 
assist  the  Association  in  preventing 


'  See,  Securities  Exchange  Act  Release  No.  38245, 
Feb,  5. 1997: 62  FR  6469,  Feb.  12. 1997. 

'See.  advice  to  the  SEC  regarding  the  electronic 
program  for  the  Free-Riding  and  Withholding 
Questionnaire  in  correspondence  dated  March  1, 
and  August  2.  1996  and  announced  in  Notice  to 
Menben  96-18  (March  1996). 


'  The  FOCUS  Filing  Plan  was  approved  in 
Securities  Exchange  Act  Rel.  No.  2910S  (A|Mil  18. 
1991):  56  FR  19131  (April  25.  1991).  The  Short 
Interest  Reporting  requirement  was  permanently 
approved  in  Securities  Exchange  Act  Rel.  No.  23482 
(July  30, 1986):  51  FR  26472  (Aug.  7. 1986).  The 
Blue  Sheet  Reporting  Plan  was  approved  in 
Securities  Exchange  Act  Rel.  No.  26539  (Feb.  13. 
1989):  54  FR  7318  (Feb.  17,  1989).  The  Central 
Registration  Depository  electronic  Tiling 
requirements  were  approved  in  Securities  Exchange 
Act  Rel.  No.  37439  (July  15.  1996):  61  FR  37950 
(July  22,  1996). 

■Section  15A(b)(6)  requires  the  Associatipn  to 
prevent  fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable  principles 
of  trade  and  to  protect  investors  and  the  public 
interest. 

*  Section  15A(b)(7)  requires  that  the  rules  of  the 
Association  provide  that  its  members  and  persons 
associated  with  its  members  shall  be  appropriately 
disciplined  for  violation  of  the  rules  of  the  MSRB 
or  the  rules  of  the  Association. 

"015U.S.CS78O-3. 
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fraudulent  and  manipulative  acts  and 
practices,  in  promoting  just  and 
equitable  principles  of  trade,  in 
protecting  investors  and  the  public 
interest,  and  in  appropriately 
disciplining  members  for  violations  of 
its  rules,  the  rules  and  regulations  of  the 
Commission,  and  the  rules  of  the  MSRfi. 

B.  Self-RegiUatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  resuh  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  EfEectiveness  of  the 
Proposed  Rule  Qiange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conunission 
wiU: 

A.  by  order  approve  such  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change  should 
be  disapproviad. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Sectmties  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  Hied  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 


number  in  the  caption  above  and  should 
be  submitted  by  April  29,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 
Margaret  H.  McFarlaad. 
Deputy  Secretary. 
[FR  Doc.  97-«929  Filed  4-7-97;  8:45  am] 


SECurariES  and  exchange 

COMMISSION 

[ReiMM  No.  34-38462;  File  No.  SR-P8E- 
9«-45] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Pacific  Slock  Exchange 
Incorporated  Relating  to  the 
Exchange's  Lead  Market  Maker 
Options  Book  Pilot  Program 

April  1. 1997. 

I.  Introduction 

On  December  10, 1996,  the  Pacific 
Stock  Exchange  Incorporated  ("PSE  "  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder  2  a  proposal  to  expand  the 
scope  of  its  Lead  Market  Maker 
("LMM")  Book  Pilot  Program  to  allow 
additional  LMMs  to  participate  and  to 
allow  a  greater  number  of  option  issues 
to  be  eligible  under  the  program.  The 
proposal  was  published  for  comment  in 
the  Federal  Register  on  February  19, 
1997.'  No  comments  were  received  on 
the  proposal.  This  order  approves  the 
Exchange's  proposal. 

n.  Description  of  the  Proposal 

On  October  11. 1996,  the  Commission 
approved  an  Exchange  proposal  to 
adopt  a  one-year  pilot  program  under 
which  some  LMMs  are  permitted  to 
manage  the  options  public  limit  order 
book  ("Book")  in  certain  designated 
issues.^  Under  the  pilot,  the  approved 
LMMs  manage  the  Book  function,  take 
responsibility  for  trading  disputes  and 
errors,  set  rates  for  Book  execution,  and 
pay  the  Exchange  a  fee  for  systems  and 
services.'  The  program  allows  LMMs  to 


*  15  U.S.C.  S7880>)(1). 
M7  CFR  240.196-4. 

'  Securities  Exchange  Act  Release  No.  38273 
(February  12. 1997).  62  FR  7489. 

*  See  Securities  Exchange  Act  Release  No.  37810 
(October  11. 1996).  61  FR  54481  ("Pilot  Approval 
Order"). 

*  More  specifically,  under  the  rule  changes 
approved  by  the  Commission.  LMMs  may  perform 
all  hinaions  of  the  Order  Book  Official  COBO ")  in 
designated  issues  pursuant  to  Rules  6.51  through 


have  greater  control  over  their 
operations  on  the  Exchange  floor  by 
allowing  them,  among  other  things,  to 
set  their  own  rates  for  execution 
services  provided  to  customers. 

Under  the  pilot  as  approved  by  the 
Commission,  the  program  is  limited  to 
no  more  than  three  LMMs  and  no  more 
than  forty  option  symbols  in  total,^ 
dxiring  a  one-year  pilot  phase.  The  PSE 
is  proposing  to  expand  the  scope  of  the 
program  to  allow  additional  LMMs  to 
participate,  and  to  allow  a  greater 
number  of  option  issues  to  be  eligible 
under  the  Program.  Specifically,  the 
Exchange  proposed  an  expansion  of  the 
Book  Pilot  Program  to  allow  for  up  to 
nine  LMMs  and  up  to  150  options 
symbols. 

The  LMMs  who  participate  during  the 
pilot  phase  are  selected  by  the  Options 
Floor  Trading  Committee  based  on 
certain  designated  factors.^  Approved 
LMMs  must  maintain  "minimum  net 
capital."  as  provided  in  Rule  15c3-l 
under  the  Act,"  and  also  must  maintain 
a  cash  or  liquid  asset  position  of  at  least 
$500,000,  plus  $25,000  for  each  issue 
over  five  issues  for  which  they  p)erform 
the  function  of  an  OBO.  Only  muUiply- 
traded  option  issues  are  eligible  durifig 
the  pilot  phase. 

m.  Discussion 

After  careful  consideration,  the 
Conunission  finds  that  the  Exchange's 
proposal  to  expand  the  Book  Pilot 
Program  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  in  that 
the  proposal  is  consistent  with  Section 
6(b)  of  the  Act,®  in  general,  and  Section 
6(b)(5), '°  in  particular,  in  that  it  is 
designed  to  facilitate  transactions  in 
securities,  to  promote  just  and  equitable 


6.59.  In  that  regard,  the  Exchange  will  allow  the 
LMM  to  utilize  Exchange  personnel  to  assist  the 
LMM  in  performing  the  OBO  funaion.  and  the 
Exchange  will  charge  the  LMM  a  reasonable  fee  for 
such  use  of  Exchange  personnel.  If  the  program  is 
made  permanent.  LMMs  would  be  responsible  for 
hiring  and  maintaining  their  own  employees,  but 
the  Exchange  would  provide  employees  to  assist 
LMMs  when  necessary  due  to  market  conditions.  In 
all  cases,  however,  employees  working  in  the  Book 
operation  will  be  subject  to  all  rules,  policies,  and 
procedures  established  by  the  Exchange.  With 
regard  to  their  duties  as  market  makers.  LMMs 
would  be  required  to  perform  all  obligations 
provided  in  Rules  6.35  through  6.40  and  6.82. 

*  Each  option  issue  typically  has  only  one  symbol 
associated  with  it.  unless  LEAPs  are  traded  on  that 
issue,  in  which  case  there  usually  would  be  two 
additional  symbols  related  to  the  issue,  or  unless  a 
contract  adjustment  is  necessary  due.  for  example, 
to  a  merger  or  stock  split,  in  which  case  one 
additional  symbol  usually  would  be  added. 

'  See  Pilot  Approval  Order,  supra  note  4. 

•17CFR240.15C3-1. 

•15U.S.C578f(b). 

'•15U.S.CS78f(b)(5). 
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principles  of  trade,  and  to  protect 
investors  and  the  public  interest.** 
Allowing  the  PSE  to  appoint  up  to  six 
additional  LMMs  to  the  Book  Pilot 
Program  and  increasing  the  number  of 
options  symbols  available  to  the 
program  by  110  constitutes  a  reasonable 
and  limited  expansion  of  the  Book  Pilot 
Program.  The  expansion  should  provide 
the  Exchange  with  sufficient  experience 
administering  the  pilot  in  order  to  better 
determine  whether  the  Book  Pilot 
Program  should  be  made  permanent 
upon  its  scheduled  expiration  on 
October  31, 1997." 

As  noted  in  the  Pilot  Approval  Order, 
before  the  Book  Pilot  Program  can  be 
approved  on  a  permanent  basis,  or 
further  extended,  the  Exchange  must 
provide  the  Commission,  within  6 
months  prior  to  its  expiration,  with  a 
report  on  the  operation  of  the  Book  Pilot 
Program.  Specifically,  the  PSE  must 
submit  an  updated  pilot  program  report 
by  April  1997  that  addresses:  (1) 
Whether  there  have  been  any 
complaints  regarding  the  operation  of 
the  pilot:  (2)  whether  the  PSE  has  taken 
any  disciplinary  or  performance  action 
against  any  member  due  to  the 
operation  of  the  pilot;  (3)  whether  the 
PSE  has  reassigned  any  options  issues 
traded  pursuant  to  the  pilot;  and  (4)  the 
impact  of  the  pilot  on  the  bid/ask 
spreads,  depth  and  continuity  in  PSE 
options  markets. 

IV.  Conclusion 

It  is  therefore  ordered,  piu^uant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR-PSE- 
96—45),  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Maisarat  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  97-8877  Filed  4-7-97;  8:45  am] 

■■JjMQ  coot  aoie-ai-M 


<  <  In  approving  the  rule  change,  the  Commission 
has  considered  the  proposed  rule  changes'  impact 
on  efficiency,  competition,  and  capital  formation. 
l5U.S.C578c(f). 

"The  PSE  has  represented  that  it  has 
experienced  no  operational  problems  and  received 
no  complaints  regarding  the  operation  of  the  Book 
Pilot  Program.  Telephone  conversation  k>etwaen 
Janet  W.  Russell-Hunter.  Special  Counsel,  Offka  of 
Market  Supervision.  Division  of  Market  Regulation. 
SEC  and  Michael  D.  Pierson.  Senior  Attorney. 
Regulatory  Policy.  PSE.  April  1. 1997. 

"  15  U.S.C  788(b)(2)  (1988). 

**  17  CFR  200.30-3(aMl2l. 


DEPARTMENT  OF  TRANSPORTATKW 

Federal  Highway  Administration 

Environmental  Impact  Statennent  San 
Mateo  County,  Callfomla 

AOaiCY:  Federal  Highway 
Administration  IFHWA).  DOT. 
ACTION:  Notice  of  Intent  to  supplement 
a  final  environmental  impact  statement. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplement  to  a  final  environmental 
impact  statement  will  be  prepared  for  a 
proposed  highway  project  in  San  Mateo 
County,  California. 

FOR  FURTHER  MFORMATION  CONTACT:  John 
R  Schultz,  Chief.  District  Operatimis- 
North,  Federal  Highway  Administration, 
980  Ninth  Street,  Suite  400,  Sacramento, 
California  95814-2724;  Telephone: 
(916) 498-5041. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
(Caltrans),  will  prepare  a  supplement  to 
the  final  environmental  impact 
statement  (EIS)  on  a  proposal  to 
improve  State  Route  (SR)  1  in  San 
Mateo  Coimty,  California.  The  original 
final  EIS  for  Uie  improvements  (FHWA- 
CA-EIS-83-14-F)  was  approved  on 
April  16, 1986.  The  project  study  limits 
of  alternatives  considered  in  the  final 
EIS  extended  firom  Half  Moon  Bay 
Airport,  between  Moss  Beach  and  El 
Granada,  on  the  south  to  Linda  Mar 
Boulevard  in  Pacifica  on  the  north,  a 
distance  of  approximately  11.3  km  (7 
miles). 

The  preferred  alternative,  identified 
in  the  final  EIS  and  selected  in  the 
Record  of  Decision  signed  on  May  30, 
1986,  is  known  as  the  Martini  Creek 
alignment  alternative.  From  the 
southern  end,  this  alternative  begins 
north  of  the  southern  project  study  limit 
on  SR  1, 0.2  km  (0.1  mile)  north  of 
Montara  near  the  Chart  House 
Restaurant.  From  there  it  swings  inland, 
crosses  Martini  Creek,  curves  seaward 
(west)  and  then  northeasterly,  proceeds 
over  the  San  Pedro  Mountain  saddle 
and  down  into  the  Qty  of  Pacifica 
where  it  rejoins  SR  1  at  Linda  Mar 
Boulevard.  The  proposed  project  is  a 
two-land,  controlled  access  facility; 
however,  since  the  entire  project  on 
both  sides  of  the  siunmit  exceeds  six 
I>ercent,  the  project  design  includes  an 
uphill  slow  vehicle  lane  in  each 
direction.  The  proposed  project  is 
approximately  7.2  km  (4.5  miles)  in 
length. 

Litigation  regarding  the  project  was 
conunenced  in  U.S.  District  Court  in  the 
Northern  District  of  California  in  Jime 


1986  (Sierra  Club,  et  al.  v.  United  States 
Department  of  Transportation,  et  al., 
Gv.  No.  88-3384  DLJ)-  The  project  has 
been  enjoined  since  September  1986, 
prior  to  the  commencement  of  any 
construction.  Ultimately,  the  District 
Cotut  found  that  the  final  EIS  was 
inadequate  only  in  its  discussion  and 
analysis  of  noise  impacts  and  required 
a  re-analysis  of  those  impacts,  as  set 
forth  in  the  Court's  Orders  of  April  3, 
1989,  and  April  2, 1990.  Thereafter,  in 

1995.  FHWA  and  Caltrans  prepared  a    . 
limited  supplemental  EIS  for  the 
purpose  of  addressing  the  noise  impact 
analysis  deficiencies  in  the  final  EIS,  as 
determined  in  the  litigation. 

Based  on  public  comments  received, 
the  August  10. 1995  Record  of  Decision 
regarding  the  supplemental  EIS 
included  a  conmiitment  by  the  FHWA 
to  address  the  issue  of  a  ttmnel 
alternative  in  the  reevaluation  of  the 
1986  final  EIS.  A  timnel  alternative  was 
considered  earlier  in  the  project 
development  process,  but  has  been 
withdrawn  from  active  consideration 
prior  to  the  issuance  of  the  draft  EIS  that 
was  the  basis  for  the  1986  final  EIS.  The 
reevaluation  was  to  be  undertaken  since 
major  steps  to  advance  the  project  had 
not  occurred  within  three  years  after  the 
approval  of  the  final  EIS.  23  CFR 
771.129(b).  The  intent  of  the 
reevaluation  of  the  final  EIS  was  to 
determine  whether  or  not  new 
information  or  circumstances  relevant  to 
environmental  concerns  and  bearing  on 
the  proposed  project  or  its  impacts 
woiild  result  in  significant 
environmental  impacts  not  evaluated  in 
the  final  EIS.  23  CFR  771.130(a)(2). 

In  response  to  requests  from  local 
agencies  and  the  public,  Caltrans  hired 
an  independent  consulting  firm  to 
conduct  a  timnel  feasibility  study. 
Based  upon  the  results  of  the  timnel 
feasibility  report  issued  in  October 

1996,  and  the  updated  cost  estimates  for 
the  revised  highway  bypass  alternative 
(now  $117  million).  FWVA  and  Caltrans 
have  determined  that  a  tunnel 
alternative  is  a  reasonable  alternative  for 
the  proposed  project  that  should  be 
fully  evaluated  in  the  environmental 
process.  Therefore,  a  second 
supplement  to  the  1986  final  EIS  will  be 
prepared  and  will  include  an  analysis  of 
both  the  updated  Martini  Creek  bypass 
alternative  and  a  tunnel  alternative. 
Since  the  purpose  of  a  reevaluation  is  to 
determine  whether  or  not  the  original 
EIS  remains  valid,  FHWA's  decision  to 
prepare  a  full  supplemental  EIS  (as 
compared  with  the  1995  supplemental 
EIS  which  was  of  limited  scope)  means 
that  a  reevaluation  of  the  1986  final  EIS 
is  no  longer  necessary. 
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In  the  meantime,  on  November  5. 
1996,  the  voters  of  San  Mateo  County 
passed  the  Devil's  Slide  Tunnel 
Initiative  known  as  Measure  T.  Passage 
of  the  Measxire  initiated  the  process  to 
amend  the  County's  land  use  plan 
portion  of  the  San  Mateo  County 
certified  Local  Coastal  Program  (LCP)  to 
provide  a  tuimel  for  motorized  vehicles 
only  behind  Devil's  Slide  through  San 
Pedro  Mountain  as  the  preferred 
alternative  for  Plighway  1  aroimd  Devil's 
Slide,  and  to  delete  references  to  a  two- 
lane  bypass  along  the  Martini  Creek 
alignment.  The  Initiative  required  that 
the  timnel  be  designed  consistent  with 
restricting  Route  1  to  a  2-lane  scenic 
highway  using  minimum  state  and 
federal  timnel  standards,  and  that  a 
separate  trail  for  pedestrians  and 
bicycles  be  provided  outside  the  tunnel. 
The  Measure  also  requires  voter 
approval  of  any  other  alternative  to  the 
tunnel,  except  repair  of  the  existing 
highway.  On  January  9. 1997.  the 
California  Coastal  Commission  voted 
unanimously  to  certify  the  LCP 
amendment  as  submitted  by  the  County. 

The  proposed  timnel  alternative  is  a 
1,219  m  (4,000-foot)  long,  double  bore 
facility  with  one  lane  in  each  direction. 
The  north  approach  road  is  about  457  m 
(1,500  feet)  long,  and  the  south 
approach  road  is  about  305  m  (1,000 
feet)  long.  Proceeding  south  from 
Padfica,  the  ahgnment  departs  from 
existing  Route  1  along  a  7%  uphUl 
grade,  crosses  the  valley  at  Shamrock 
Ranch,  passes  through  a  small  ravine, 
enters  the  t\mnel  beneath  San  Pedro 
Mountain,  and  exits  the  tunnel  just 
south  of  the  Devil's  Slide  area  where  it 
rejoins  the  existing  highway. 

Two  timnel  design  variations,  a  9.1  m 
(30-foot)  wide  tunnel  (variation  A),  and 
an  11.0  m  36-foot)  wide  timnel 
(variation  B),  will  be  analyzed  in  the 
SEIS/tlK.  The  total  project  costs  of 
tunnel  variations  A  and  B  are  estimated 
to  be  $125,950,000  and  $130,294,000. 
respectively.  Tunnel  variation  B  allows 
pedestrian  and  bicycle  access  inside  the 
tunnel,  while  variation  A  provides  a 
pedestrian/bicycle  path  outside  the 
timnel.  Even  though  tunnel  variation  B 
is  not  consistent  with  the  County's 
recently  revised  LCP.  this  design  must 
be  considered  until  an  economically 
and  environmentally  feasible  bicycle/ 
pedestrian  path  alignment  outside  the 
tunnel  (variation  A)  has  been 
established  through  the  environmental 
process.  Until  such  time,  variation  B 
will  be  analyzed  as  a  viable  option  that 
retains  bicycle  and  pedestrian 
continuity  alone  Route  1 . 

Letters  describing  this  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal,  State,  and 


local  agencies,  and  to  private 
organizations  and  individuals  that  have 
previously  expressed,  or  are  known  to 
have,  an  interest  in  this  proposal.  In 
addition,  two  formal  pubUc  hearings 
will  be  held  on  the  draft  supplemental 
EIS;  one  in  Half  Moon  Bay,  and  one  in 
Padfica.  Public  notice  will  be  given  of 
the  exact  time  and  place  of  the  hearings. 
The  draft  supplemental  EIS  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  that  all  significant  issues 
are  identified,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  supplemental  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nujnber  20.205.  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  April  1, 1997. 
G.P.  BiU  Wong. 

Senior  Transportation  Engineer,  Sacramento, 
California. 

(FR  Doc.  97-8948  Filed  4-7-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  97-019;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconfonning  1990 
Mercedes-Benz  420  SEC  Passenger 
Cars  Are  Eiigit>le  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1990 
Mercedes-Benz  420  SEC  passenger  cars 
are  eUgible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safiaty 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1990  Mercedes- 
Benz  420  SEC  that  was  not  originally 
manufectured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 


manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  dosing  date  for  comments 
on  the  petition  is  May  8, 1997. 

ADOf^SSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St, 
SW.,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  a.m.  to  4  p.m.) 

FOR  FURTHER  INFORMATKDN  CONTACT: 
George  Entwistle,  Office  of  Vehide 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFOfUNATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehide 
originally  manufadured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufedurers  or 
impKirters  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  dedsion  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale. 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  dedde  whether 
1990  Mercedes-Benz  420  SEC  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Champagne  believes  is  substantially 
similar  is  the  1990  Mercedes-Benz  560 
SEC  that  was  manufadured  for 
importation  into,  and  sale  in.  the  United 
States  and  certified  by  its  manufadurer. 
Daimler  Benz,  A.G.,  as  conforming  to  all 
applicable  Federal  motor  vehide  safety 
standards. 
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The  petitioner  claims  that  it  carefully 
compared  the  1990  Mercedes-Benz  420 
SEC  to  the  1990  Mercedes-Benz  560 
SEC.  and  found  the  two  vehides  to  be 
substantially  similar  with  resped  to 
compliance  with  most  Feder^  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  1990  Mercedes- 
Benz  420  SEC,  as  originally 
manufadured.  conforms  to  many 
Federal  motor  vehide  safety  standards 
in  the  same  manner  as  the  1990 
Mercedes-Benz  560  SEC,  or  is  capable  of 
being  readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  1990  Mercedes-Benz  420  SEC  is 
identical  to  the  1990  Mercedes-Benz  560 
SEC  with  resped  to  compUance  with 
Standards  Nos.  102    Transmission  Shift 
Lever  Sequence.  *  *  M03    Defrosting 
and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105    Hydmulic  Brake 
Systems.  106    Brake  Hoses.  109    New 
Pneumatic  Tires.  113    Hood  Latch 
Systems.  116    Brake  Fluid.  1 24 
Accelerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact, 
202    Head  Restraints.  204    Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials.  206    Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems.  209    Seat  Belt 
Assemblies.  210    Seat  Belt  Assembly 
Anchorages.  212     Windshield 
Retention.  216    Roof  Crush  Resistance. 
219     Windshield  Zone  Intrusion,  and 
302    Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101    Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol:  (c)  recalibration 
of  the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108    Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies;  (b)  installation  of  U.S.- 
model  front  and  rear  sidemarker/ 
refledor  assemblies;  (c)  installation  of 
U.S.-model  tail  lamp  assfflnblies;  (d) 
installation  of  a  high-mounted  stop 
lamp. 

Standard  No.  1 10    Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  1 1 1    i?earview  Mirror 
Replacement  of  the  convex  passenger 
side  rearview  mirror. 


Standard  No.  114    Theft  Protection: 
Installation  of  a  warning  buzzer 
microswitch  in  the  steering  \odt 
assembly  and  a  warning  buzzer. 

Standard  No.  118    Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208    Occupant  Crash 
Protection: 

(a)  Installation  of  a  U.S.  model  seat 
belt  in  the  driver's  position,  or  a  belt 
webbing  actuated  microswitch  inside 
the  driver's  seat  beh  retrador,  (b) 
installation  of  an  ignition  switch 
aduated  seat  belt  warning  lamp  and 
buzzer,  (c)  replacement  of  the  driver's 
side  air  bag  and  knee  bolster  with  U.S. 
model  components.  The  petitioner 
states  that  the  vehide  is  equipped  with 
a  combination  lap  and  shoulder 
restraint  that  adjusts  by  means  of  an 
automatic  retrador  and  releases  by 
means  of  a  single  push  button  in  each 
front  designated  seating  position,  and 
with  a  combination  lap  and  shoulder 
restraint  that  releases  by  means  of  a 
single  push  button  in  each  rear  outboard 
designated  seating  position. 

Standard  No.  214    Side  Impact 
Protection:  Installation  of  reii^cHdng 
beams. 

Standard  No.  301    Fuel  System 
Integrity.  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line. 

Additionally,  petitioner  contends  that 
the  bumpers  on  the  non-U.S.  certified 
1990  Mercedes-Benz  420  SEC  must  be 
reinforced  or  replaced  to  comply  with 
the  Bumper  Standard  found  in  49  CFR 
part  581. 

The  p>etitioner  also  states  that  a 
vehide  identification  number  plate 
must  be  affixed  to  the  vehicle  to  meet 
the  requirements  of  49  CFR  part  565. 

Petitioner  lastly  states  that  prior  to 
importation,  the  vehide  must  be 
brought  into  compUance  with  the  parts 
marking  requirements  of  the  Theft 
Prevention  Standard  found  at  49  CFR 
part  541. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109. 400  Seventh  Street.  SW.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  oe 
submitted. 

All  comments  received  before  the 
dose  of  business  on  the  dosing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 


closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  publi^ed  in  the  Fedoral 
Krister  pursuant  to  the  authority 
indicated  below. 

AaAaritr.  49  U.S.C  30141(aKlXA)  and 
(bND;  49  CFR  593.8:  delegBti<HU  of  audiority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  3. 1997. 
MarilywM  Jacohs,  '' 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc  97-8921  Filed  4-7-97:  8:45  am) 
00M4ai».a»-p 


DEPARTMENT  OF  THE  TREASURY 

Departmentai  Offloea 

Deot  ManaQement  Advisory 
Commltlse;  Meeting 

Notice  is  hereby  given,  pursuant  to  5 
U.S.C.  App.  sec.  10(a)(2),  that  a  meeting 
will  be  held  at  the  U.S.  Treasury 
Department.  15th  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC,  on  April 
29  and  30, 1997.  of  the  following  debt 
management  advisory  ctnnmittee: 

Public  Securities  Association 

Treasury  Borrowing  Advisory  Conunittae 

The  agenda  for  the  meeting  provides 
for  a  technical  background  briefing  by 
Treasury  staff  on  April  29.  followed  by 
a  charge  by  the  Secretary  of  the  Treasury 
or  his  designate  that  the  committee 
discuss  particular  issues,  and  a  working 
session.  On  April  30.  the  committee  will 
present  a  written  report  of  its 
recommendations. 

The  background  briefing  by  Treasury 
staff  will  be  held  at  11:30  a.m.  Eastern 
time  on  April  29  and  will  be  o[>en  to  the 
public  The  remaining  sessions  on  April 
29  and  the  committee's  reporting 
session  on  April  30  will  be  closed  to  the 
public,  pursuant  to  5  U.S.C  App.  sec 
ICKd). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  departments  by  5 
U.S.C  App.  sec.  10(d)  and  vested  in  me 
by  Treasury  Department  Order  No.  101- 
05,  that  the  closed  portions  of  the 
meeting  are  concerned  with  information 
that  is  exempt  fiom  disclosure  under  5 
U.S.C  552b(c)(9)(A).  The  pubUc  interest 
requires  that  sudi  meetings  be  dosed  to 
the  public  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
finanda)  community  prior  to  making  its 
final  dedsion  on  major  finandng 
opoatirais.  HistCHically,  this  advice  has 
been  ofiiBred  by  debt  management 
advistny  committees  established  by  the 
several  major  segments  of  the  finandal 
community.  When  so  utilized,  such  a 
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committee  is  recognized  to  be  an 
advisory  committee  under  5  U.S.C.  app. 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  premature  disclosvire  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  5  U.S.C. 
552b(c)(9)(A). 

The  Office  of  the  Under  Secretary  for 
Domestic  Finance  is  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  simunary  of 
activities  and  such  other  matters  as  may 
be  informative  to  the  public  consistent 
with  the  policy  of  5  U.S.C  552b. 

Dated:  April  2. 1997. 
John  D.  Hawks,  Jr., 

Under  Secretary  (Domestic  FinaiKe). 
(FR  Doc  97-6912  Filed  4-7-97;  8:45  am] 

■LUNQ  COM  4«10-4S-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T  J).  97-2iq 

Tuna  Fish— Tariff-Rats  Quota;  The 
Tariff-Rate  Quota  for  Calendar  Year 
1997,  on  Tuna  Ctassifiabie  Under 
Subheading  1604.14.20,  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS) 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Annoimcement  of  the  quota 
quantity  for  tima  for  Calendar  Year 
1997. 

SUMMARY:  Each  year  the  tariff-rate  quota 
for  tima  fish  described  in  subheading 
1604.14.20.  HTSUS.  is  based  on  the 
United  States  canned  tima  production 
for  the  preceding  calendar  year. 
EFFECTIVE  DATES:  The  1997  tariff-rate 
quota  is  applicable  to  tuna  fish  entered, 
or  withdrawn  from  warehouse,  for 
consumption  during  the  period  January 
1  throu^  December  31,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Porter,  Supervisor,  Quota, 
Iinport  Operations,  Trade  Compliance 
Division,  Office  of  Field  Operations, 
U.S.  Customs  Service,  Washington,  D.C. 
20229,  (202)  927-5399.  It  has  now  been 
determined  that  35,662,163  kilograms  of 
tuna  may  be  entered  for  consumption  or 
withdrawn  from  warehouse  for 
consumption  during  the  Calendar  Year 


1997,  at  the  rate  of  6  percent  ad  valorem 
luder  subheading  1604.14.20,  HTSUS. 
Any  such  tima  which  is  entered,  or 
withdrawn  from  warehouse,  for 
consumption  during  the  current 
calendar  year  in  excess  of  this  quota 
will  be  dutiable  at  the  rate  of  12.5 
percent  ad  valorem  under  subheading 
1604.14.30  HTSUS. 

(0?O-TC;T:Q). 

Dated:  March  18, 1997. 
George  J.  Waise, 
Conunissioner. 

[FR  Doc.  97-8866  Filed  4-7-97;  8:45  am] 
BUJNG  COM  M20-0I-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Reediest 

AGENCY:  National  Cemetery  System, 
Department  of  Veterans  Affairs. 
action:  Notice. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  National  Cemetery  System 
(NCS)  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
this  information  collection.  This  request 
for  comment  is  being  made  pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
address  the  accvu^cy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  Jime  9, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Frances  Willis,  National  Cemetery 
System  (402B2).  Department  of  Veterans 
A&irs,  810  Vermont  Avenue,  NW., 
Washington.  DC  20420.  All  comments 
will  become  a  matter  of  pubUc  record 
and  will  be  summarized  in  the  NCS 
request  for  Office  of  Management  and 
Budget  (OMB)  approval.  In  this 
document  the  NCS  is  soUdting 
conunents  concerning  the  following 
information  collection: 

0^fB  Control  Number:  2900-0559. 

Title:  State  Cemetery  Data,  VA  Form 
40-0241. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 


Need  and  Uses:  The  information  is 
collected  annually  and  is  used  by  the 
NCS's  State  Cemetery  Grants  Service  to 
conduct  studies.  For  example,  the 
information  is  used  to  demonstrate  to 
the  States  (especially  those  without  state 
veterans  cemeteries)  not  only  the 
viability  of  the  program,  but  to 
demonstrate  that  they  have  a  need.  In 
1996  alone,  for  example.  State 
cemeteries  provided  for  burial  of  11,280 
veterans  and  eligible  family  members, 
nearly  16  percent  of  the  total  number  of 
burials  provided  by  VA  national 
cemeteries.  This  can  demonstrate  that 
State  cemeteries  are  needed  and  a 
demand  e»sts  for  the  services  provided. 
The  State  Cemetery  Grants  Service  is  a 
user  of  the  information  as  is  the  Field 
Operations  Office  of  NCS  and  the 
Budget  and  Planning  Service  in 
Operations  Support,  NCS.  States  use 
this  data  as  well  as  congressional 
offices,  veterans  organizations  and 
interested  citizens. 

Current  Actions:  VA  Form  40-0241  is 
used  to  collect  information  regarding 
the  number  of  interments  conducted  at 
state  veterans  cemeteries  each  year.  This 
information  is  necessary  for  budget  and 
oversight  purposes.  In  addition,  NCS's 
State  Cemetery  Grants  Service  needs  the 
information  to  answer  questions  which 
arise  during  the  course  of  the  year  to 
respond  to  Congressional 
correspondence  and  to  project  and 
predict  the  need  for  burial  space  and  the 
demand  for  state  grants.  Burial 
information  provides  the  usage  rates 
and  helps  in  the  prediction  of  when  a 
cemetery  needs  to  develop  additional 
acreage  (request  a  grant  to  expand)  or  is  • 
going  to  close.  The  amount  of  acreage 
used  helps  the  State  Cemetery  Grants 
Service  and  National  Cemetery  System 
anticipate  closing  and  the  requirement 
for  additional  cemeteries  (either  state  or 
national).  Lower  burial  rates  may 
indicate  problems  such  as  ineffective 
outreach  or  poor  maintenance  that 
should  be  investigated.  The  information 
is  used  in  conjunction  with  the 
information  gained  from  the  national 
cemeteries  to  consider  where  to  place 
national  or  state  cemeteries.  38  CFR, 
Section  39.3,  points  out  that  "the 
Secretary  and  any  authorized 
representative  (in  this  case  the  State 
Cemetery  Grants  Service)  will  have 
access  to  and  the  right  to  examine  all 
records,  books,  papers  or  documents 
related  to  the  grant."  38  CFR,  Section 
39.5,  discusses  follow-up  procedures 
once  a  cemetery  is  established  and 
points  out  the  need  for  audits. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Estimated  Annual  Burden:  52  hours. 
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Estimated  Average  Burden  Per 
Respondent:  1  hoiu-. 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Respondents: 
52. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs,  Attn: 
Frances  L.  Willis,  National  Cemetery 
System  (402B2),  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  Telephone 
(202)  273-5189. 

Dated:  March  19. 1997. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  97-8857  Filed  4-7-97;  8:45  am] 
■aiMQ  cooc  saso-ei-p   - 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Agency  Information  Coilection: 
Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  K4anagement  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  undw  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

OMB  Control  Number:  2900-0002. 

Title  and  Form  Number:  Income-Net 
Worth  and  Employment  Statement,  VA 
Form  21-527. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  used  by 
the  claimant  to  submit  a  supplemental 
claim  for  disability  pension  or  disability 
compensation  based  on  individual 
unemployability.  The  information  is 
necessary  to  determine  eligibility  to 
these  benefits.  The  form  is  being  revised 
to  request  additional  information  for 


purposes  of  Electronic  Fimds  Transfer 
(EFT). 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  104,440 
hours. 

Estimated  Average  Burden  Per 
Respondent:  60  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
104,440. 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor, 
Information  Management  Service 
(045 A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-6015. 

Comments  and  recommendations 
concerning  this  submission  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  May  8, 
1997. 

FOR  further  information  CONTACT:  Ron 
Taylor,  Information  Management 
Service  (045A4),  (202)  273-8015. 

Dated:  March  19, 1997. 

By  direction  of  the  Secretary. 
Dtmald  L.  Neilson, 

Director,  Information  Management  Service. 
|FR  Doc.  97-8855  Filed  4-7-97;  8:45  am] 
BtLUNQ  cooe  •32»-ei-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Agency  Information  Collection: 
Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 


Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

OMB  Control  Number:  2900-0209. 

Title  and  Form  Number:  Application 
for  Work-Study  Allowance,  VA  Form 
22-8691. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  needed  to 
identify  those  veteran-students  who 
wish  to  apply  for  the  supplemental  VA 
work-study  allowance  and  to  assist  VA 
in  selecting  eligible  applicants. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  4,641 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasimi. 

Estimated  Number  of  Respondents: 
27,848. 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermcmt  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-8015. 

Comments  and  recommendations 
concerning  this  sulnnission  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt.  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  informati(Mi 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  May  8, 
1997. 

FOR  FURTHER  MFORMATION  CONTACT:  Ron 
Taylor,  Information  Management 
Service  (045A4).  (202)  273-8015. 

Dated:  March  19, 1997. 

By  direction  of  the  Secretary. 
Dould  L.  NeUaoii. 

Director,  Information  Management  Service. 
|FR  Doc.  97-8856  Filed  4-7-97;  8:45  am] 
miftfl  oooc  I 
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ttte  appropriate  document  categories 
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DEPARTMENT  OF  COMMERCE 

NaUonai  OoMnIc  and  Atmosphwlc 
Administration 

[LO.  O22407B] 

Efidangafsd  Spaciaa;  Pacmits 
Correction 

In  notice  document  97-5047 
appearing  on  page  9179  in  the  issue  of 
Friday,  February  28, 1997,  in  the  second 
column,  in  the  DATES  section,  the  date 
"April  29, 1997"  should  read  "March 
31. 1997". 

DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Raguiatory 
CofTNniasion 

[Pro)act  Na  2O06^MM] 

Southam  Califbmia  Ediaon  Company; 
Notica  of  AvailaMllty  of  Hnai 
Envifonniantai  Aaaaaamant 

Correction 

In  notice  docimient  97-8146 
appearing  on  page  15476  in  the  issue  of 
Tuesday,  April  1, 1997  make  the 
following  correction: 

In  the  second  column,  the  docket 
number  should  appear  as  set  forth 
above. 
■UJNQ  coociat»«M> 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Raguiatory 
Commiaaion 

[DoGtol  Na  RP«2-137-04^ 

Tranacontinantal  Gaa  Pipa  Una 
Corporation;  Notica  of  Compiianca 
Rling 

Correction 

In  notice  document  97-8322. 
appearing  on  f>age  15674  in  the  issue  of 
Wednesday,  April  2. 1997,  the  docket 
number  should  appear  as  set  forth 
above. 

BajJNOCOOE  1806-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Fadarai  Aviation  Administration 

14  CFR  Part  61 

[Docket  Na  28033;  Amendment  Noa.  61- 
101. 121-263, 136-67, 142-1] 

RIN2120-AA83 

Aircraft  Right  Simulator  Usa  In  Pilot 
Training,  Tasting,  and  CtMcking  at 
Training  Cantars:  Editorial  and  Othar 
Changas 

Correction 

In  rule  dociuaent  97-7322  beginning 
on  page  13788,  in  the  issue  of  Friday, 
March  21, 1997,  make  the  following 
corrections: 

1.  On  page  13789,  in  the  second 
column,  in  the  third  paragraph,  in  the 
fourth  line,  "§§121.414"  should  read 
"§  §  121.411  through  121.414". 

2.  On  the  same  page,  in  the  third 
coliunn,  in  the  last  paragraph,  in  the 
ninth  line.  "111034"  should  read 
"11034". 


161.64    [Corradad] 

3.  On  page  13790.  in  the  third 
coliunn,  in  §  61.64(eKlO),  in  the  second 
line,  "(3)(9)(ii)"  should  read  "(e)(9)(ii)". 

161.129    [Corradad] 

4.  On  the  same  page,  in  the  same 
column,  in  §  61.129(b),  in  the  third  line, 
"and"  should  read  "an". 

5.  On  the  page  13791,  in  the  first 
column,  in  §  61.129(b)(l)(ii),  in  the  first 
line,  "lig^t"  should  read  "fiight".  And 
in  the  third  line,  after  "in"  insert  "an". 

6.  On  the  same  page,  in  the  same 
colunm.  in  §61.129(b)(2Ki).  in  the 
fourth  line,  "receiving"  should  read 
"received". 

BNXMQCOOE  1S06-O1-O 


DEPARTMENT  OF  TRANSPORTATION 

Fadarai  Aviation  Administration 

14  CFR  Parts  107  and  108 

(Dodwt  No.  28869;  NoUca  Na  97-4] 
RIN2120-AQ32 

Employmant  Hiatory,  Varlfication  and 
Criminal  History  Racorda  Chack 

Correction 

In  proposed  rule  document  97-6947 
beginning  on  page  13262  in  the  issue  of 
Wednesday,  March  19, 1997  make  the 
following  corrections: 

(1)  On  page  13267,  in  the  first 
column,  in  the  penultimate  paragraph, 
in  the  first  line  "quanti-"  should  read 
"quantified  -". 

(2)  On  the  same  page,  in  the  second 
column,  under  Initial  Regulatory 
Flmrihility  Determination,  in  the  second 
paragraph,  in  the  sixth  line  "is  not" 
shotild  read  "is  one". 

BHXMQCOOE  180»«1« 
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DEPARTMENT  OF  THE  TREASURY 

IntMital  R«v«nu«  S«rvlc« 

26CFRPart54 
PJ>.  S716] 
RMt546-AV06 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2590 
RM1210-.AA54 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

45  CFR  Subtitie  A.  Parts  144  and  146 
RM0S3ft-AI06 

Interim  Rules  for  Healtti  Insurance 
PortabWty  for  Group  Health  Plans 

AOENOES:  Internal  Revenue  Service, 
Department  of  the  Treasury;  Pension 
and  Welfare  Benefits  Administration, 
Department  of  Labor,  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services. 
ACTION:  Interim  rules  with  request  for 
comments. 

SUMMARY:  This  document  contains 
interim  rules  governing  access, 
portability  and  renewability 
requirements  for  group  health  plans  and 
issuers  of  health  insurance  coverage 
offared  in  connection  with  a  group 
health  plan.  The  rules  contained  in  this 
document  implement  changes  made  to 
certain  provisions  of  the  Internal 
Revenue  Code  of  1986  (Code),  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  and  the  Public 
Health  Service  Act  (PHS  Act)  enacted  as 
part  of  the  Health  Insurance  Portability 
and  Accountability  Act  of  1996 
(HIPAA).  Interested  persons  are  invited 
to  submit  comments  on  the  interim 
rules  for  consideration  by  the 
Department  of  Health  and  Human 
Services,  the  Department  of  Labor,  and 
the  Department  of  the  Treasury 
(Departments)  in  developing  final  rules. 
The  rules  cesatained  in  this  dociunent 
are  being  adopted  in  an  interim  basis  to 
accommodate  statutorily  established 
time  frames  intended  to  ensure  that 
sponsors  and  administrators  of  group 
health  plans,  participants  and 
beneficiaries.  States,  and  issuers  of 
group  health  insurance  coverage  have 
timely  gmdance  concerning  compliance 
with  the  recently  enacted  requiranents 
of  HIPAA. 


DATES:  Effective  date:  These  interim 
rules  are  effective  on  Jime  7. 1997. 

Comment  dates:  Written  comments  on 
these  interim  rules  are  invited  and  must 
be  received  by  the  Departments  on  or 
before  July  7, 1997. 

Applicability  dates:  For  group  health 
plans  maintained  pursuant  to  one  or 
more  collective  bargaining  agreements 
ratified  before  August  21, 1996.  the 
rules  (other  than  the  certification 
requirements)  do  not  apply  to  plan  years 
begiiming  before  the  later  of  July  1. 1997 
or  the  date  on  which  the  last  collective 
bargaining  agreement  relating  to  the 
plan  terminates  without  regard  to  any 
extension  agreed  to  after  August  21. 
1996. 

The  rules  implementing  the 
certification  provisions  do  not  require 
any  action  to  be  taken  before  )\me  1, 
1997,  although  certain  certification 
requirements  apply  to  periods  of 
coverage  and  events  that  occur  alter 
Jime  30.  1996.  The  certification 
requirement  for  events  that  occurred  on 
or  after  October  1, 1996  and  before  June 
1. 1997  may  be  satisfied  using  an 
optional  notice  described  in  this 
preamble. 

Information  collection:  Affected 
parties  do  not  have  to  comply  with  the 
information  collection  requirements  in 
these  interim  rules  until  the 
Departments  publish  in  the  Federal 
Register  the  control  numbers  assigned 
by  the  Office  of  Management  and 
Budget  (OMB)  to  these  information 
collection  requirements.  Publication  of 
the  control  numbers  notifies  the  public 
that  OMB  has  approved  these 
infwmation  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1995.  The  Departments  have  asked  for 
OMB  clearance  as  soon  as  possible,  and 
OMB  approval  is  anticipated  by  the 
applicable  effective  date. 
ADDRESSES:  Written  comments  should 
be  submitted  with  a  signed  original  and 
three  copies  to  any  of  the  addresses 
specified  below.  AH  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  Interested 
persons  are  invited  to  submit  %vritten 
comments  on  these  interim  rules  to: 
Health  Care  Financing  Administration, 

Department  of  Health  and  Human 

Services,  Attention:  [BPD-890-IFCI. 

P.O.  Box  26688,  Baltimore,  Maryland 

21207 
Pension  and  Welfare  Benefits 

Administration,  U.S.  Department  of 

Labor,  Room  N-5669.  200 

Constitution  Avenue.  NW.. 

Washington.  DC  20210.  Attention: 

Interim  PortabiUty  and  Renewability 

Rules 
CCJX»4KX)RP:T:R  (REG-2535  78-96), 

Room  5228.  Internal  Revenue  Service. 


POB  7604.  Ben  Franklin  Station. 
Washington,  DC  20044 

Alternatively,  comments  may  be 
submitted  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  hitemet 
site  at  http://www.irs.ustreas.gov/ 
tax__regs/comments.html 

In  the  alternative: 

Written  comments  for  the  Department 
of  Health  and  Human  Services  may  be 
hand  delivered  fit)m  8:30  a.m.  to  5:00 
p.m.  to: 

Room  309-G,  Hubert  Humphrey 

Building,  200  Independence  Avenue. 

SW.,  Washington,  DC  20201,  or 
Room  C5-09-26,  7500  Security 

Boulevard,  Baltimore,  Maryland 

21244-1850 

Written  comments  for  the  Department 
of  Labor  may  be  hand  delivered  from 
8:15  a.m.  to  4:45  p.m.  to  the  above 
address  for  the  Pension  and  Welfare 
Benefits  Administration.  U.S. 
Department  of  Labor. 

Written  comments  for  the  Internal 
Revenue  Service  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to: 

CC:lX)M:CORP:T:R{REG-25  3  5  78-96). 
Courier's  Desk,  Internal  Revenue 
Service,  room  5228, 1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
All  submissions  to  the  Department  of 
Health  and  Human  Services  will  be 
open  to  public  inspection  as  they  are 
received,  generally  beginning  three 
weeks  after  publication,  in  room  309-G 
of  the  Department  of  Health  and  Human 
Services  offices  at  200  Independence 
Avenue,  SW.,  Washington,  DC,  from 
8:30  a.m.  to  5:00  p.m.  All  submissions 
to  the  Department  of  Labor  will  be  open 
to  public  inspection  at  the  Public 
Documents  Room.  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638. 
200  Constitution  Avenue  NW., 
Washington,  DC,  from  8:30  a.m.  to  5:30 
p.m.  All  submissions  to  the  Internal 
Revenue  Service  will  be  open  to  public 
inspection  and  copying  in  room  1621, 
1111  Constitution  Avenue,  NW., 
Washington,  DC,  bom  9:00  a.m.  to  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Walton,  Health  Care  Financing 
Administration,  at  410-786-1565;  Mark 
Connor,  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  Department  of 
Labor,  at  202-219-^377;  Diane  Pedulla, 
Plan  Benefits  Security  Division,  Office 
of  the  Solicitor.  Department  of  Labor,  at 
202-219-4377;  or  Russ  Weinheimer, 
Interoal  Revenue  Service,  at  202-622- 
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4695.  These  are  not  toll-free  numbers. 
CUSTOMER  SERVICE  MFORMATION: 
Individuals  interested  in  obtaining  a 
copy  of  the  Department  of  Labor's 
booklet  entitled  "Questions  and 
Answers:  Recent  Changes  in  Health  Care 
Law"  may  obtain  a  copy  by  calling  the 
following  toll-free  niunber  1-600-998- 
7542. 

SUPn^MENTARV  MFORMATION: 

A.  Background 

The  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA), 
Pub.  L.  104-191,  was  enacted  on  August 
21. 1996.  HIPAA  amended  the  Public 
Health  Service  Act  (PHS  Act),  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  and  the  hitemal 
Revenue  Code  of  1986  (Code)  to  provide 
for.  among  other  things,  improved 
portability  and  continuity  of  health 
insiirance  coverage  in  the  group  and 
individual  insiuance  markets,  and 
group  health  plan  coverage  provided  in 
connection  with  employment.  Sections 
102(c)(4),  101(g)(4),  and  401(c)(4)  of 
HIPAA  require  the  Secretaries  of  Health 
and  Human  Services.  Labor,  and  the 
Treasiiry.  each  to  issue  regulations 
necessary  to  carry  out  these  provisions.* 

B.  Oveiview  of  HIPAA  and  the  Interim 
Rules 

Area  of  Guidance.  The  access, 
portability,  and  renewability  provisions 
of  HIPAA  affect  group  health  plans  and 
health  insurance  issuers.  Group  health 
plans  are  generally  plans  sponsored  by 
employers  or  employee  organizations  or 
both.  These  HIPAA  provisions  are 
designed  to  improve  the  availability  and 
portability  of  health  coverage  by: 

•  Limiting  exclusions  for  preexisting 
medical  conditions;  * 

•  Providing  credit  for  prior  health 
coverage  and  a  process  for  transmitting 
certificates  and  other  information 
concerning  prior  coverage  to  a  new 
group  health  plan  or  issuer. 

•  Providing  new  rights  that  allow 
individuals  to  enroll  ror  health  coverage 
when  they  lose  other  health  coverage  or 
have  a  new  dependent;  ^ 

•  Prohibiting  discrimination  in 
enrollment  and  premiums  against 
employees  and  their  dependents  based 
on  health  statiis; 

•  Guaranteeing  availability  of  health 
instuance  coverage  for  small  employers 
and  renewability  of  health  insiuance 


coverage  in  both  the  small  and  large 
group  markets;  and 

•  Preserving,  through  narrow 
preemption  provisions,  the  States' 
traditional  role  in  regulating  health 
insurance,  including  State  flexibility  to 
provide  greater  protections. 

The  regulations  provide  guidance 
with  respect  to  these  provisions.  In 
implementing  these  new  rules,  the 
regulations  provide  protections  for 
individuals  seeking  health  coverage 
while  minimizing  biudens  on 
employers  and  instuers. 

Reducing  Burdens.  The  regulations 
reduce  burdens  by: 

•  Providing  for  a  simple  model 
certificate  that  can  be  used  by  plans  and 
issuers; 

•  Reducing  unnecessary  duplication 
in  the  issuance  of  certificates; 

•  Including  flexible  rules  for 
dependents  to  receive  the  coverage 
infonnatioo  they  need; 

•  Allowing  coverage  information  to 
be  provided  by  telephone  if  all  parties 


*  In  addition  to  the  group  mirkat  nguktions  in 
this  document,  the  Departmont  of  tha  Ttaaaury  i« 
iaauinga  propoaed  Traaaury  raguJatioo  that  craaa- 
refarancaa  thaae  ragulatian*  and  tha  Dapaitmant  of 
Labor  it  Isauing  an  Intarlm  ragulation  talatiag  to 
certain  diacloaure  requiramenta  under  HIPAA.  Bach 
of  theaa  ragulationa  appear*  teparately  In  thia  iaaua 
ofthera4arair 


•  Relieving  plans  and  issuers  of  the 
need  to  report  the  starting  date  of 
coverage  and  waiting  period 
information  where  a  certificate  shows 
18  months  of  credible  coverage; 

•  Including  a  transition  rule 
permitting  plans  and  issuers  to  give 
individuals  a  notice  in  Ueu  of  a 
certificate  where  coverage  ended  before 
June  1, 1997;  and 

•  Providing  for  a  model  notice  that 
may  be  used  to  satisfy  the  transition  rule 
and  a  model  notice  for  information 
relating  to  categories  of  benefits 
provided  under  a  plan. 

Implementing  Individual  Protections. 
The  regulations  protect  and  assist 
participants  and  their  dependents  by: 

•  Ensuring  that  individuals  are 
notified  of  the  length  of  time  that  a 
preexisting  condition  exclusion  clause 
in  any  new  health  plan  may  apply  to 
them  after  taking  into  accotmt  their 
prior  creditable  coverage; 

•  Ensuring  that  individuals  are 
notified  of  their  rights  to  special 
enrollment  under  a  plan; 

•  Permitting  individuals  to  obtain  a 
certificate  before  coverage  under  a  plan 
ceases;  and 

•  Creating  practical  ways  for 
individuals  to  demonstrate  creditable 
coverage  to  a  new  plan  (where  the 
individual's  prior  plan  fails  to  provide 
the  certificate). 

C  Ovwiew  (rf  Coordination  of  Group 
Market  RegnlatioB  Among  Departments 

The  HIPAA  portabiUty  provisions 
relating  to  group  health  plans  and 
health  insurance  coverage  offared  in 
connection  with  group  health  plans 


(referred  to  below  as  the  "group  market" 
provisions)  are  set  forth  under  a  new 
Part  A  of  Tide  XXVH  of  the  PHS  Act.  a 
new  Part  7  of  Subtitle  B  of  Title  I  of 
ERISA,  and  a  new  Subtitie  K  of  the 
Internal  Revenue  Code.  HIPAA  also 
added  provisions  governing  insurance 
in  the  individual  market  that  are 
contained  only  in  the  PHS  Act,  and  thus 
are  not  within  the  regulatory 
jurisdiction  of  the  Department  of  Labor 
or  the  Department  of  the  Treasiuy . 
(These  portability  provisions  are 
referred  to  below  as  the  "individual 
maricet"  provisions.) 

In  general,  the  group  market 
provisions  create  concurrent 
iurisdicticm  for  the  Secretaries  of  Health 
and  Human  Services,  Labor,  and  the 
Treasury.  The  provisions  include 
similar  rules  relating  to  preexisting 
conditions  exclusions,  special 
enrollment  rights,  and  prohibition  of 
discrimination  against  individuals 
based  on  health  status-related  factors. 
(These  group  market  provisions  are 
referred  to  below  as  the  "shared  group 
market"  provisions.)  Accordingly,  the 
three  Departments  share  regulatory 
respcmsibility  for  most,  but  not  all,  of 
thegroup  market  provisions. 

The  shared  group  market  provisions 
are  substantially  similar,  except  as 
follows: 

•  The  shared  group  market  provisions 
in  the  PHS  Act  apply  generally  to 
insurance  issuers  that  offer  health 
insurance  in  connection  with  group 
health  plans  (subject  to  an  exception 
that  may  apply  for  plans  with  fewer 
than  two  piartidpants  who  are  cturent 
employees  ("very  small  plans")),  and 
certain  State  and  local  government 
plans.  Only  the  PHS  Act  contains  group 
market  provisions  relating  to  availability 
and  renewability  of  health  insurance.  ^ 
In  addition,  the  PHS  Act  imposes 
certification  requirements  on  certain 
federal  entities  not  otherwise  subject  to 
the  HIPAA  portability  provisions. 
Further,  the  States,  in  the  first  instance, 
will  enforce  the  PHS  Act  with  respect  to 
issuers.  In  addition,  individuals  may  be 
able  to  pursue  claims  through  State 
mechanisms.  Only  if  a  State  does  not 
substantially  enforce  any  provisions 
under  its  insurance  laws,  will  the 
Department  of  Health  and  Human 
3^vioes  enforce  the  provisions,  through 
the  impositicm  of  civil  money  penalties. 
(The  group  market  provisions  relating  to 
guaranteed  renewability  for 
multiemployer  plans  and  multiple 
emplojrer  welfare  arrangements 


>Tba  ms  Act  doea  not  indnda  raquiianwntt  on 
availahilitr  af  inanianca  ior  emplovan  in  the  large 
group  maitaL  Undv  aectioo  271  lft>X3)  of  the  PHS 
Act  aowarar,  the  General  Accountir  """ 
ia  to  report  to  Congnaa  OB 


Accounting  Office  (GAO) 
auch  avaiUbiUty  in  198S. 
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(MEW As)  are  in  ERISA  and  the  Intemal 
Revenue  Code,  but  not  the  PHS  Act) 

•  The  ERISA  shared  group  market 

grovisions  apply  generally  to  all  group 
ealth  plans  other  than  governmental 
plans,  church  plans,  very  small  plans, 
and  certain  other  plans.  The  shared 
group  market  provisions  of  ERISA  also 
apply  to  health  insurance  issuers  that 
o^r  health  insurance  in  connection 
writh  such  group  health  plans. 
Generally,  the  Secretary  of  Labor 
enforces  the  Provisions  of  HIPAA  that 
amend  ERISA,  except  that  no 
enforcement  action  may  be  taken  by  the 
Secretary  against  issuers  relating  to  the 
new  shared  group  market  provisions  in 
part  7  of  ERISA.  However,  individuals 
may  generally  pursue  actions  against 
issuers  under  ERISA  and,  in  some 
circiimstances,  under  State  laws. 

•  The  shared  group  market  provisions 
in  the  Intemal  Revenue  Code  generally 
apply  to  all  group  health  plans  other 
than  governmental  plans  and  very  small 
plans,  but  not  to  health  insurance 
iasuen.  A  taxpayer  that  fails  to  comply 
with  these  provisions  may  be  subject  to 
an  excise  tax  under  section  4980D  of  the 
Code.  (The  group  market  provisions 
relating  to  preemption  and  affiliation 
periods  for  HMOs  are  in  the  PHS  Act 
and  ERISA,  but  not  in  the  Intemal 
Revenue  Code.) 

The  regulation  being  issued  today  by 
the  Secretaries  of  Health  and  Human 
Services,  Labor,  and  the  Treasury  have 
been  developed  on  a  coordinated  basis 
by  the  Departments.  Except  to  the  extent 
iMeded  to  reflect  the  statutory 
difCerences  described  above,  the  shared 
group  market  provisions  in  these 
regulations  of  each  Department  are 
substantively  identical.  However,  there 
are  certain  nonsubstantive  difiierences. 
The  PHS  Act  regulations  are  numbered 
and  organized  differently.  Also,  there 
are  differences  in  the  regulations  that 
are  necessary  because  of  statutory 
provisions  that  are  not  common  to  all 
three  Deptartments  (in  the  definitions 
sections,  for  example).  Further,  the 
regulations  reflect  certain  stylistic 
difiiarences  in  langxiage  and  structure  to 
conform  to  conventions  used  by  a 
particular  Department.  These 
difEsrences  have  been  minimized  and 
any  differences  in  wording  are  not 
intended  to  create  any  sulMtantive 
difference,  so  that  these  regulations  will 
have  the  same  effect  with  respect  to 
overlapping  statutory  provisions,  as 
required  by  section  104  of  HIPAA. 

D.  Special  InfiMmatioa  Concerning 
State  Insurance  Law 

For  purposes  of  the  PHS  Act  and 
•actions  144  through  148  in  the  PHS  Act 
regulations,  all  health  insurance 


coverage  in  a  State  generally  is  sold  in 
one  of  two  markets:  the  group  market 
(See  section  146)  and  the  individual 
market  (see  section  148).  The  group 
market  is  further  divided  into  the  large 
group  market  and  the  small  group 
market.  Section  146  of  the  PHS  Act 
regulations  applies  the  group  market 
provisions  only  to  insurance  sold  to 
group  health  plans  (which  are  generally 
plans  sponsored  by  employers  or 
employee  organizations  or  both), 
regardless  of  whether  State  law  provides 
otherwise.  State  law  may  expcmd  the 
definition  of  the  small  group  market  to 
include  certain  coverage  that,  under  the 
fiederal  law,  would  otherwise  be 
considered  coverage  in  the  large  group 
market  or  the  individual  market. 

The  protections  provided  in  the  PHS 
Act  to  particular  individuals  and 
employers  are  different  depending  on 
whether  the  coverage  involved  is 
obtained  in  the  small  group  market,  the 
large  group  market,  or  the  individual 
market.  Small  employers  are  guaranteed 
availability  of  insurance  coverage  sold 
in  the  small  group  market  under  the 
PHS  Act.  Small  and  large  employers  are 
guaranteed  the  right  to  renew  their 
group  coverage  under  the  PHS  Act, 
subject  to  certain  exceptions.  Eligible 
individuals  are  guaranteed  availability 
of  coverage  sold  in  the  individual 
market  under  the  PHS  Act,  and  all 
coverage  in  the  individual  market  must 
be  guaranteed  renewable  under  the  PHS 
Act 

Coverage  that  is  provided  to 
associations,  but  is  not  related  to 
employment  (so  that  the  coverage  is  not 
in  connection  with  a  group  health  plan), 
is  not  coverage  in  the  group  market 
under  HIPAA.  This  coverage  is  instead 
coverage  in  the  individual  market  under 
the  PHS  Act.  regardless  of  whether  it  is 
considered  group  coverage  under  State 
law. 

E.  Diacuaaion  of  the  Shared  Group 
Market  Provisioiis  in  the  Regulations 

The  most  significant  items  relating  to 
the  shared  group  market  in  these 
regulations  are  discussed  in  detail 
below. 

Definitions— 26  CFR  54.9801-2,  29  CFR 
2590.701-2.  45  CFR  144.103 

This  section  provides  most  of  the 
definitions  used  in  the  regulations 
implementing  the  provisions  of  HIPAA 
that  were  added  to  the  PHS  Act.  ERISA, 
and  the  Code,  relating  to  the  group 
market  3  The  definitions  in  this  section 


of  the  regulations  include  both  statutory 
definitions  provided  in  HIPAA,  as  well 
as  certain  others  used  in  the  regulations. 

Limitation  on  Preexisting  Condition 
Exclusion  Period— 26  CFR  54.9801-3. 
29  CFR  2590.71-3.  45  CFR  146.111 

Definition  of  Preexisting  Condition 
Exclusion 

A  preexisting  condition  exclusion  is 
defined  broadly  to  be  any  limitation  or 
exclusion  of  benefits  based  on  the  &ct 
the  condition  was  present  before  the 
Gist  day  of  coverage,  whether  or  not  any 
medical  advice,  diagnosis,  care,  or 
treatment  was  recommended  or  received 
before  that  day.  HIPAA  imposes  certain 
limitations  (described  below)  on  the  use 
of  such  an  exclusion  in  the  group 
market  (and  also  uses  this  definition  for 
purposes  of  the  individual  market  mles, 
under  which  no  preexisting  condition 
exclusion  is  permitted  to  be  imposed  on 
an  eligible  individual).  HIPAA's  broad 
definition  of  a  preexisting  condition 
exclusion  is  at  variance  with  some  State 
laws  and  regulations  because  the 
relevant  National  Association  of 
Insurance  Commissioners  (NAIC) 
models,  on  which  many  State  laws  are 
based,  have  imposed  limitations  on 
coverage  for  preexisting  conditions 
without  use  of  such  a  definition. 

New  Limitations  on  Preexisting 
Condition  Exclusions.  Paragraph  (a)  of 
this  section  *  of  the  regulations 
describes  the  limitations  on  the 
preexisting  condition  exclusion  period. 
A  group  health  plan,  and  a  health 
insurance  issuer  offering  group  health 
insurance  coverage,  is  permitted  to 
impose  a  preexisting  condition 
exclusion  with  respect  to  a  participant 
or  beneficiary  only  if  the  following 
conditions  are  met: 

1.  6-inonth  look-back  rule.  The 
preexisting  condition  exclusion  must 
relate  to  a  condition  (whether  physical 
or  mental,  and  regardless  of  the  cause  of 
the  condition)  for  which  medical 
advice,  diagnosis,  care,  or  treatment  was 
recommended  or  received  within  the  6- 
month  period  ending  on  the  enrollment 
date.  For  these  purposes,  genetic 
information  is  not  a  condition.^  In  order 


>Tb0  ragulatioDS  far  tha  PHS  Act  alio  coatAin 
riirtain  dafinitions  raUting  to  tho«e  provision* 
added  undar  tha  PHS  Ad  regarding  tha  individual 
maifcat.  in  ordar  to  cnata  a  tiiigia,  compratMDuve 


refaranca  for  the  definitioiu  nacaasary  undar  tha 
PHS  Act  regulations. 

*  Referances  to  paragraphs  of  a  section  refer  to 
paragraphs  of  each  regulation  section  identified  in 
the  beading.  For  example,  this  reference  is  to 
paragraph  (a)  in  each  of  45  CFR  146.111,  29  CFR 
2590.701-3.  and  26  CFR  54.9601-3. 

*Tbe  definition  of  genetic  information  in  the 
regulations  was  developad  taking  into  account 
bearing  testimony  related  to  genetic  information 
given  in  connection  with  Senate  Report  104-156, 
other  legislative  initiatives,  and  public  comments 
(including  thoae  submitted  in  response  to  the 
request  for  information  published  by  the 
Dapartmants  on  December  30, 1996). 
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to  be  taken  into  account,  the  medical 
advice,  diagnosis,  care,  or  treatment 
must  have  been  recommended  or 
received  from  an  individual  licensed  or 
similarly  authorized  to  provide  such 
services  imder  State  law  and  operating 
within  the  scope  of  practice  authorized 
by  the  State  law.  Under  the  new  HIPAA 
standard,  a  plan  would  generally 
determine  that  an  individual  has  a 
preexisting  condition  through  medical 
records  (such  as  diagnosis  codes  on 
bills,  a  physician's  notes  of  a  visit  or 
telephone  call,  pharmacy  prescription 
records,  HMO  encounter  data,  or  other 
records  indicating  that  medical  services 
were  actually  recommended  or  received 
during  the  6-month  look-back  period). 
The  "prudent  person"  standard  of  some 
State  laws  (under  which  a  condition  is 
taken  into  account  if  a  prudent  person 
would  have  sought  care  whether  or  not 
care  is  actually  received)  no  longer  may 
be  used  to  determine  a  preexisting 
condition. 

This  6-month  "look-back"  pcffiod  is 
based  on  the  6-month  "anniversary 
date"  of  the  enrollment  date.  As  a  result, 
an  individual  whose  enrollment  date  is 
August  1, 1998  has  a  6-month  look-back 
period  bom  February  1. 1998  through 
July  31.  1998. 

2.  Length  of  preexisting  condition 
exclusion  period.  The  exclusion  period 
cannot  extend  for  more  than  12  months 
(18  months  for  late  enroUees)  after  the 
enrollment  date,  the  12-  or  18-month 
"look-forward"  period  is  also  based  on 
the  anniversary  date  of  the  enrollment 
date.  A  late  enrollee  is  defined  as  an 
individual  who  enrolls  in  a  plan  at  a 
time  other  than  at  the  first  time  the 
individual  is  eligible  to  enroll  or  during 
a  special  enrollment  period  (described 
below),  ff  an  individual  loses  eligibility 
for  coverage  as  a  result  of  terminating 
emplo)rment  or  a  general  suspension  of 
coverage  under  the  plan,  then  upon 
becoming  eligible  again  due  to 
resumption  of  employment  or  due  to 
resumption  of  plan  coverage,  only  the 
most  recent  period  of  eligibility  is 
considered  for  purposes  of  determining 
whether  the  individual  is  a  late  enrollee. 

3.  Reduction  of  preexisting  condition 
exclusion  period  by  prior  coverage.  In 
general,  the  preexisting  condition 
exclusion  period  is  reduced  by  the 
individual's  days  of  creditable 
coverage  "  as  of  the  enrollment  date. 
Creditable  coverage  is  defined  as 
coverage  of  an  individual  from  a  wide 


•The  phrase  "days  of  creditable  coverage"  is  used 
instead  of  the  statutory  phrva  "aggregate  periods  of 
creditable  coverage"  for  administrative  ease  in  the 
calculation  of  creditable  coverage.  Use  of  days  of 
creditable  coverage  also  conforms  to  the  practice  of 
many  States  for  oediting  prior  coverage  under  pre- 
HIPAA  small  group  marks!  refbrms. 


range  of  specified  sources,  including 
group  health  plans,  health  insurance 
coverage,  Medicare,  and  Medicaid. 

Definition  of  Enrollment  Date.  The 
limitations  on  preexisting  condition 
exclusions  are  measured  from  an 
individual's  "enrollment  date."  The 
enrollment  date  is  defined  as  the  first 
day  of  coverage  or.  if  there  is  a  waiting 
period,  the  first  day  of  the  waiting 
period  (typically  the  date  employment 
be^gns). 

The  term  "first  day  of  coverage"  is 
used  in  the  regulations  in  place  of  the 
term  "date  of  enrollment"  in  the  statute, 
such  as  in  the  definitions  of  the  terms 
"preexisting  condition  exclusion"  and 
"enrollment  date."  This  is  intended  to 
clarify  the  difference  between  the 
statutory  terms  "date  of  enrollment" 
and  "enrollment  date"  (which  have  no 
difference  in  common  useage). 

The  term  "waiting  period"  generally 
refers  to  the  period  in  which  there  is  a 
delay  between  the  first  day  of 
employment  and  the  first  day  of 
coverage  under  the  plan.  Accordingly, 
because  the  preexisting  condition 
exclusion  period  runs  from  the 
enrollment  date,  any  waiting  period 
would  nm  concurrenUy  with  any 
preexisting  condition  exclusion  period. 
Fiuther 

•  The  enrollment  date  for  a  late 
enrollee  or  anyone  who  enrolls  on  a 
special  enrollment  date  (see  the  section 
on  special  enrollment  periods  below)  is 
the  first  date  of  coverage.  Thus,  the  time 
between  the  date  a  late  enrollee  or 
special  enrollee  first  becomes  eligible 
for  enrollment  imder  the  plan  and  the 
first  day  of  coverage  is  not  treated  as  a 
waiting  period. 

•  Because  the  6-month  look-back 
limitation  runs  from  the  beginning  of 
any  applicable  waiting  period,  the 
current  practice  of  some  plans  that 
require  physical  examinations  prior  to 
commencement  of  coverage  for  the 
purpose  of  identifying  preexisting 
conditions  may  be  affected.  If  the 
examination  is  conducted  during  the 
waiting  period  (after  employment  begins 
and  before  enrollment),  rather  than 
before  employment  b^ins,  a  plan  may 
not  exclude  coverage  for  any  condition 
identified  in  the  examination  (unless, 
independent  of  the  examination, 
medical  advice,  diagnosis,  care,  or 
treatment  was  in  fact  recommended  or 
received  for  the  condition  during  the  6- 
month  look-back  period).  Hie  use  of 
such  examinations  for  other  purposes, 
such  as  wori^er  safety,  is  not  afEscted.' 


Elimination  of  Preexisting  Condition 
Exclusion  for  Pregnancy  and  for  Certain 
Children.  A  preexisting  condition 
exclusion  cannot  apply  to  pregnancy.  In 
addition,  a  preexisting  condition 
exclusion  period  cannot  be  applied  to  a 
newborn,  an  adopted  child  under  age 
18,  or  a  child  pl^:»d  for  adoption  under 
age  18.  if  the  child  becomes  covered 
within  30  days  of  birth,  adoption,  or 
placement  for  adoption.  This  exception 
does  not  apply  after  the  child  has  a 
significant  break  in  coverage  (63  or  more 
consecutive  days).  (An  example  in 
paragraph  (b)(1)  of  the  regulations 
illustrates  these  rules.) 

Rul^  Relating  to  Creditable  Coverage — 
26  CFR  54.9801-4.  29  CFR  2590.701-4, 
45  CFR  146.113 

As  noted  above,  a  plan  or  issuer  that 
imposes  a  preexisting  condition 
exclusion  must  reduce  the  length  of  the 
exclusion  by  an  individual's  cseditable 
coverage.  This  section  defines  the  term 
"creditable  coverage"  and  sets  forth  the 
rules  for  how  creditable  coverage  is 
applied  to  reduce  such  an  exclusion 
period. 

Creditable  coverage  includes  health 
insurance  coverage  and  other  health 
coverage,  such  as  coverage  under  group 
health  plans  (whether  or  not  provided 
through  an  issuer),  Medicaid,  Medicare, 
and  public  health  plans,  as  well  as  other 
types  of  coverage  set  forth  in  HIPAA 
and  the  regulations.  Comments  are 
requested  on  whether  the  definition  of 
a  public  health  plan  should  include  the 
public  health  systems  of  other  countries. 

Under  the  definition  of  creditable 
coverage,  all  forms  of  health  insurance 
coverage  are  included,  whether  in  the 
individual  market  or  group  market,  and 
whether  the  coverage  is  short-term, 
limited-duration  coverage  or  other 
coverage  for  benefits  for  medical  care  for 
which  no  certificate  of  creditable 
coverage  is  required.  Creditable 
coverage  does  not  include  coverage 
consisting  solely  of  excepted  benefits  as 
defined  in  the  regulations  and  described 
below." 

Under  paragraph  (aH3)  of  this  section 
of  the  regiilation,  a  group  health  plan  or 
health  insiuance  issuer  offering  group 


'  However,  to  avoid  violating  the  Americans  with 
Disabtlitias  Act,  Pub.  L  101-336.  as  amended  by 
Pub.  L.  102-166,  the  examination  should  generally 
be  conducted  only  after  the  employer  has  oSated 
employment  to  the  individual. 


*  However,  if  an  individual  has  coverage  of 
excepted  behefits  in  addition  to  other  forms  of 
creditable  coverage,  coverage  of  excepted  benefits  ia 
creditable  coverage.  This  would  make  a  diilareace 
only  if  a  plan  or  issuer  uses  the  altenuti  ve  method 
of  determining  creditable  coverage  (described 
below)  with  reaped  to  a  category  that  includes 
excepted  benefits.  For  example,  coverage  of 
excepted  benefits  such  as  limited  vision  or  limited 
dental  benefits,  when  offered  in  combinatioD  with 
other  creditable  coverage,  may  be  used  to  ofiHt  a 
preexisting  condition  aKciuaioo  period  far  a 
category  that  includee  thoae  benefits  undar  tha 
alternative  method  in  parapaph  (c). 
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health  insurance  coverage  may 
detennine  the  amount  of  creditable 
coverage  of  an  individual  for  purposes 
of  reducing  the  period  of  a  preexisting 
condition  exclusion  by  using  either  the 
standard  method  described  in  paragraph 
(b)  or  the  alternative  method  described 
in  paragraph  (c). 

Standard  Method 

1.  Counting.  Under  the  standard 
method,  the  plan  or  issuer  determines 
the  amount  of  an  individual's  creditable 
coverage  by  determining  all  days  diuing 
which  the  individual  had  one  or  more 
types  of  creditable  coverage.  This 
determination  is  made  without  regard  to 
the  specific  benefits  included  in  the 
coverage.  If  creditable  coverage  is 
derived  from  more  than  one  source  on 

a  particular  day,  all  of  the  creditable 
coverage  that  the  individiial  had  on  that « 
day  is  coimted  as  one  day  of  creditable 
coverage. 

2.  Significant  break  in  coverage.  Days 
of  creditable  coverage  that  occur  before 
a  significant  break  in  coverage  are  not 
required  to  be  counted  by  the  plan  or 
issuer  in  reducing  a  preexisting 
condition  exclusion.  A  significant  break 
in  coverage  means  a  period  of  63 
consecutive  days  during  all  of  which  the 
individual  did  not  have  any  creditable 
coverage. 

a.  Waiting  and  affiliation  periods. 
Waiting  periods  and  affiliation  periods, 
as  defined  in  the  regulation,  are  not 
taken  into  account  in  determining  a 
significant  break  in  coverage.  This  is  the 
case  regardless  of  whether  the  person 
ultimately  fails  to  obtain  coverage  under 
the  plan  (such  as,  where  termination  of 
employment  occiu^  before  coverage 
be^ns).  However,  days  in  a  waiting 
poind  or  affiliation  period  are  not 
counted  as  creditable  coverage. 

The  regulations  specify  that  the 
period  between  the  date  an  individual 
files  a  substantially  complete 
application  for  coverage  in  the 
individual  market  and  the  effective  date 
of  such  coverage  is  a  waiting  period,  so 
that  the  period  is  not  taken  into  account 
in  determining  a  significant  break  in 
coverage.  In  this  way,  an  application 
processing  delay  or  omission  of  details 
on  a  form  would  not  cause  an  applicant 
to  inciir  a  significant  break  in  coverage, 
which  could  adversely  affect  an 
individual  who  seeks  coverage  under  a 
group  health  plan  after  purchJasing 
coverage  in  the  individual  market. 

However,  the  waiting  period  for 
purchase  of  an  individual  policy  tolls  a 
break  in  coverage  only  if  the  filing  of  the 
applicatioD  for  the  individual  market 
insurance  actiully  results  in  purchase  of 
the  coverage  by  the  individual.  (See 
Examples  7  and  8  in  paragraph 


(b)(2)(iv)).  By  contrast,  days  in  a  waiting 
period  for  coverage  under  a  group 
health  plan  toll  a  significant  break  in 
coverage  regardless  of  whether  coverage 
under  the  plan  is  ultimately  obtained. 
(See  Example  6.)  The  rule  regarding  the 
individual  market  prevents  an 
individual  from  avoiding  a  significant 
break  in  coverage  by  repeatedly 
submitting  applications  to  individual 
market  issuers  without  ever  purchasing 
coverage.  This  rule  responds  to 
comments  sent  to  the  Departments  in 
response  to  the  December  30, 1996 
request  for  public  comments.  The 
comments  asked  for  clear  rules  on  when 
a  significant  break  is  tolled  in  the  case 
of  an  application  for  individual  market 
insurance. 

Issuers  of  health  insurance  coverage 
in  the  individual  market  are  subject  to 
the  same  certification  requirements  that 
apply  to  plans  and  issuers  in  the  group 
market.  Therefore,  issuers  in  the 
individual  market  must  provide 
individuals  with  certificates  that  reflect 
information  regarding  the  beginning  of 
the  waiting  period  (the  date  of 
application],  the  efliective  date  of 
coverage,  and  the  date  coverage  ends. 
This  will  assist  people  with  coverage  in 
the  individual  market  who  later  become 
covered  by  a  group  health  plan  in 
demonstrating  their  creditable  coverage 
to  the  plan  or  issuer  in  the  group 
market. 

b.  Effect  of  State  insurance  law. 
HIPAA  provides  that  the  significant 
break  in  coverage  rule  does  not  preempt 
State  insiuance  laws  that  provide  longer 
periods  than  63  days  for  a  break  in 
coverage.  (The  preemption  provisions 
are  described  more  fully  below.) 
Accordingly,  while  federal  law  may 
allow  a  plan  to  disregard  prior  coverage 
before  a  63-day  significant  break  in 
coverage,  an  issuer  may  be  required  to 
take  such  coverage  into  account  in  order 
to  comply  with  State  insurance  law.  As 
a  result,  application  of  the  break  rules 
can  vary  between  issuers  located  in 
difierent  States.  Similarly,  the  break 
rules  may  vary  between  insured  plans 
and  self-insured  plans  (which  are  not 
subject  to  State  insurance  laws]  within 
a  State,  as  well  as  between  the  insured 
and  self-insured  portions  of  a  single 
plan.  As  illustrated  by  Example  3  in 
paragraph  (b)(2](iv),  the  laws  of  the 
State  applicable  to  the  insurance  policy 
that  has  the  preexisting  condition 
exclusion  are  determinative  of  which 
break  rule  applies. 

Alternative  Method.  Under  the 
alternative  method  of  counting 
creditable  coverage,  the  plan  or  issuer 
determines  the  amoimt  of  an 
individual's  creditable  coverage  for  any 
of  five  identified  categcuies  of  benefits. 


Those  categories  are  coverage  for  mental 
health,  substance  abuse  treatment, 
prescription  drugs,  dental  care,  and 
vision  care.  The  plan  or  issuer  may  use 
the  alternative  method  for  any  or  all  of 
the  categories  and  may  apply  a  different 
preexisting  condition  exclusion  period 
with  respect  to  each  category  (as  well  as 
to  coverage  not  within  a  category).  The 
creditable  coverage  determined  for  a 
category  of  benefits  applies  only  for 
purposes  of  reducing  the  preexisting 
condition  exclusion  period  with  res[>ect 
to  that  category.  The  standard  method  is 
used  to  determine  an  individual's 
creditable  coverage  for  benefits  that  are 
not  within  any  category  for  which  the 
alternative  method  is  being  used. 
Disclosure  statements  concerning  the 
plan  must  indicate  that  the  alternative 
method  is  being  used,  and  this 
disclosing  must  also  be  given  to  each 
enrollee  at  the  time  of  enrollment.  These 
statements  must  include  a  description  of 
the  effect  of  using  the  alternative 
method.  Any  issuer  in  the  group  market 
must  provide  similar  statements  to  each 
employer  at  the  time  of  offer  or  sale  of 
the  coverage. 

For  purposes  of  reducing  the 
preexisting  condition  exclusion  period 
under  the  alternative  method,  the  plan 
or  issuer  determines  under  the  standard 
method  the  amount  of  the  individual's 
creditable  coverage  that  can  be  counted, 
up  to  a  total  of  365  days  of  the  most 
recent  creditable  coverage  of  the 
individual  (546  days  for  a  late  enrollee). 
The  period  q/  this  creditable  coverage  is 
referred  to  as  the  "determination 
period."  The  plan  or  issuer  counts  all 
days  of  coverage  within  the  applicable 
category  that  occiured  during  the 
determination  period  (without  regard  to 
any  significant  breaks  in  that  category  of 
coverage).  Those  days  reduce  the 
preexisting  condition  exclusion  for 
coverage  within  that  category. 

The  regulations  do  not  provide 
detailed  definitions  of  the  benefit 
categories.  Comments  are  invited  on 
whether  additional  guidance  is  needed. 

The  regulations  under  the  alternative 
method  of  counting  creditable  coverage 
do  not  include  a  category  relating  to 
significant  differences  in  deductible 
amounts.  Commentators  expressed 
concerns  about  adverse  selection  if 
individuals  can  change  from  a  high 
deductible  plan  when  they  become  ill 
and  obtain  "first  dollar"  coverage  fix>m 
an  HMO  or  other  issuer  that  provides 
broad,  comprehensive  care  with  only 
low  deductibles  or  qppayments.* 
However,  it  is  unclear  how  such  a 


*Sm  alao  the  dUcussion  below  under  the  heading 
"HMO  Affiliation  u  Alternative  to  Preexisting 
Condition  Excliuion." 
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category  would  be  defined  or  applied. 
Accordingly,  the  Departments  solicit 
comments  on  this  issue. 

Certificates  and  Disclosure  of  Previous 
Coverage— 26  CFR  54.9801-5.  29  CFR 
2590.701-5.  45  CFR  146.115 

This  section  of  the  regulations  sets 
forth  guidance  regarding  the 
certification  requirements  and  other 
requirements  concerning  disclosure  of 
information  relating  to  prior  creditable 
coverage.  The  provision  of  a  certificate 
and  other  disclosures  of  information  are 
intended  to  enable  an  individual  to 
establish  his  or  her  prior  creditable 
coverage  for  purposes  of  reducing  any 
preexisting  condition  exclusion 
imposed  on  the  individual  by  any 
subsequent  groiip  health  plan  coverage. 

Form  of  Certificate.  In  general,  the 
certificate  must  be  provided  in  writing, 
including  any  form  approved  by  the 
Secretaries  as  a  writing.  In  certain 
circumstances,  where  the  individual 
requests  that  the  certificate  be  sent  to 
another  plan  or  issuer  instead  of  to  the 
individual,  and  the  other  plan  or  issuer 
agrees,  the  certification  information  may 
be  provided  by  other  means,  such  as  by 
telephone.  In  some  States,  issuera 
transfer  coverage  information  by 
telephone.  Comments  are  requested  as 
to  whether,  and  under  what  conditions, 
other  methods  of  transmitting 
certification  information  (including 
electronic  communication)  should  be 
permitted  in  future  guidance. 

Information  in  Certificate.  Paragraph 
(a)(3)  of  this  section  of  the  regulations 
sets  forth  the  information  that  must  be 
included  in  a  certificate.  The  regulations 
allow  a  plan  or  issuer  in  an  appropriate 
case  simply  to  state  in  the  certificate 
that  the  individual  has  at  least  18 
months  of  creditable  coverage  that  was 
not  interrupted  by  a  significant  break  in 
coverage  and  to  indicate  the  date 
coverage  ended.  (A  certificate  would 
never  have  to  reflect  coverage  in  excess 
of  18  months  without  a  63-day  break 
because  this  is  the  maximiun  creditable 
coverage  that  an  individual  could  need 
.  under  (he  preexisting  condition 
exclusion  rules  and  the  rules  for  access 
to  the  individual  market.)  In  any  other 
case,  the  certificate  must  disclose  (1)  the 
date  any  waiting  or  affiliation  period 
began,>°  (2)  the  date  coverage  began, 
and  (3)  the  date  coverage  ended  (or 
indicate  if  coverage  is  continuing).!^  For 


"■Because  the  ending  date  for  a  waiting  or 
affiliation  period  will  always  be  the  date  coverage 
begiiu.  the  ending  date  does  not  have  to  be 
separately  stated  in  a  certiRcate. 

■  <  These  dates  would  include  any  period  of 
COBRA  continuation  coverage.  A  COBRA 
continuation  coverage  period  does  not  have  to  be 
separately  identified. 


individuals  with  fewer  than  18  months 
of  coverage  without  a  significant  break 
in  coverage,  the  information  about 
specific  dates  is  essential  in  order  for  a 
subsequent  plan  or  issuer  in  the  group 
or  individual  market  to  be  able  to  apply 
the  break  rules,  especially  in  light  of  the 
possibility  that  an  individual  may  have 
other  coverage  from  various  sources  and 
the  potential  differences  among  State 
break  rules  (described  above). 

Certification  Events  and  Timing. 
Paragraph  (a)(5]  describes  the  rights  of 
participants  and  dependents  to  receive 
certificates.  In  general,  individuals  have 
the  right  to  receive  a  certificate 
automatically  (an  "automatic 
certificate")  when  they  lose  coverage 
under  a  plan  and  when  they  have  a  right 
to  elect  COBRA  continuation  coverage. 
The  certificate  must  be  furnished  within 
the  time  periods  described  below: 

•  First,  for  an  individual  who  is  a 
qualified  beneficiary  entitled  to  elect 
COBRA  continuation  coverage,  the 
certificate  is  required  to  be  provided  no 
later  than  when  a  notice  is  required  to 
be  provided  for  a  qualifying  event  under 
COBRA. 

•  Second,  for  an  individual  who  loses 
coverage  under  a  group  health  plan  and 
who  is  not  a  qualified  beneficiary 
entitled  to  elect  COBRA  continuation 
coverage,  the  certificate  is  required  to  be 
provided  within  a  reasonable  time  after 
the  coverage  ceases.  (Typically,  this 
would  apply  to  small  employers'  plans 
that  are  not  subject  to  COBRA.)  This 
requirement  is  satisfied  if  the  certificate 
is  provided  by  the  time  a  notice  is 
required  to  be  provided  imder  a  State 
program  similar  to  COBRA. 

•  Third,  for  an  individual  who  is  a 
qualified  beneficiary  and  has  elected 
COBRA  continuation  coverage,  the 
certificate  is  required  to  be  provided 
within  a  reasonable  time  after  either 
cessation  of  COBRA  continuation 
coverage  or.  if  applicable,  after  the 
expiration  of  any  grace  period  for  the 

f>ayment  of  COBRA  premiums, 
n  each  of  these  three  events,  the 
regulations  require  the  certificate  to 
reflect  only  the  most  recent  period  of 
continuous  coverage  imder  the  plan. 

Under  COBRA,  multiemployer  plans 
may  provide  notices  within  such  longer 
period  of  time  as  provided  for  such 
notices  under  the  terms  of  the  plan. 
Under  the  general  certification  timing 
rule  described  above,  multiemployer 
plans  may  use  the  same  extended  time 
period  for  providing  certificates. 
Conunents  are  requested  on  how  this 
may  affect  a  multiemployer  pla^  and  its 
participants  and  their  bmilies. 

A  certificate  may  be  mailed  by  first 
class  mail  to  the  participant's  last 
known  address.  A  certificate  for  a 


participant's  spouse  Mnth  an  address 
different  from  the  participant's  is  to  be 
sent  to  the  spouse's  address.  A 
certificate  may  provide  information 
with  respect  to  both  a  participant  and 
the  participant's  dependents  if  the 
information  is  identical  for  each 
individual,  or  if  the  information  is  not 
identical,  a  certificate  may  provide 
information  sufficient  to  satisfy  the 
requirements  of  the  regulations  with 
respect  to  each  individual  on  one 
document. 

A  certificate  is  also  required  to  be 
provided  upon  the  request  of,  or  on 
behalf  of,  an  individual  (whether  the 
individual  is  a  participant,  the 
participant's  spouse,  or  any  other 
dependent)  if  the  request  is  made  within 
24  months  after  the  individual  loses 
coverage  under  the  plan.  The  certificate 
is  required  to  be  provided  at  the  earliest 
time  that  the  plan  or  issuer,  acting  in  a 
reasonable  and  prompt  fashion,  can 
provide  the  certificate.  In  this  case,  the 
certificate  reflects  each  period  of 
continuous  coverage  ending  within  the 
24  months  prior  to  the  date  of  request." 

Responsibilities  of  Plans  and  Issuera. 
Paragraph  (a)(1)  clarifies  the  statutory 
obligation  of  plans  and  issuera  to 
provide  certificates.  The  statutory 
obligation  to  fiunish  a  written  certificate 
of  information  regarding  creditable 
coverage  is  imposed  on  both  the  group 
health  plan  and  the  health  insiu-ance 
issuer  offering  group  health  insurance 
coverage.  This  dual  obligation  was  the 
subject  of  many  of  the  conunents 
received  by  the  three  E)epartments  in 
response  to  the  December  30,  1996 
request  for  public  comments  published 
in  the  Federal  Register.  Concerns  were 
raised  about  superfluous,  duplicate 
certificates  being  issued  and  the 
potential  responsibility  of  issuers  for 
reporting  on  an  individual's  coverage 
imder  the  plan  after  one  issuer  has  been 
replaced  by  another. 

Paragraph  (a)(l]  addresses  these 
concerns  by  providing  that  the 
obligation  to  furnish  a  certificate  is 
imposed  on  both  the  plan  and  each 
health  insurance  issuer  that  provides 
group  health  insurance  coverage  under 
the  plan,  subject  to  four  exceptions. 

First,  paragraph  (a)(l)(ii]  provides  that 
an  entity  required  to  provide  a 
certificate  is  deemed  to  have  satisfied 
this  requirement  to  the  extent  that  any 
other  party  provides  the  certificate  and 
the  certificate  discloses  the  creditable 
coverage  (including  the  waiting  period 


12  For  example,  for  participation  who  has  had  a 
number  of  interruptions  in  coverage,  a  requested 
certiScate  could  consist  of  copies  of  all  of  the 
automatic  certificates  that  were  previously  provided 
to  the  individual  for  each  of  these  periods. 
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information)  that  vvas  to  be  provided  by 
the  entity. 

Second,  paragraph  (a)(lKiii)  provides 
that  a  plan  is  deemed  to  have  satisfied 
its  obligation  if  there  is  an  agreement 
between  an  issuer  and  a  plan  under 
which  the  issvier  agrees  to  provide 
certificates  for  individuals  covered 
under  the  plan. 

rhxrd,  paragraph  (a)(l)(iv)(A) 
provides  that  an  issuer  is  not  required 
to  provide  any  coverage  information 
regarding  coverage  periods  for  which  it 
was  not  responsible. 

Fourth,  paragraph  (a)(l)(iv)(B) 
provides  that  if  an  individual  switches 
from  one  issuer  to  another  option 
allowed  under  the  plan,  or  an  issuer  is 
replaced  by  another  before  an 
individual's  coverage  in  the  plan  ceases, 
the  first  issuer  is  required  to  provide 
sufficient  information  to  the  plan  (or  to 
another  party  designated  by  the  plan), 
so  that  when  the  individual  leaves  the 
plan,  a  certificate  can  be  provided  that 
includes  the  period  of  coverage  under 
the  policy  of  the  first  issuer.  In  this 
situation,  no  certificate  is  required  to  be 
provided  to  the  individual,  but  the 
issuer  must  also  cooperate  with  the  plan 
by  providing  any  information  that  may 
be  requested  later  pursuant  to  the 
alternative  method.  (This  rule  will 
reduce  unnecessary  and  potentially 
misleading  information  &om  being 
received  while  the  individual's  coverage 
under  the  plan  is  uninterrupted.)  An 
issuer  may  presume  that  it  is  the  final 
issuer  for  an  individual  if  the 
individual's  coverage  under  the  policy 
ends  at  a  time  other  than  in  coimection 
with  the  plan's  open  season. 

Other  Entities  Issuing  Certificates. 
Paragraph  (a)(6)  identifies  the  various 
statutory  authorities  that  create 
responsibility  for  other  entities  (that  are 
not  subject  to  a  particular  Department's 
regulations)  to  provide  certificates.  As 
described  above,  there  are  forms  of 
creditable  coverage  other  than  coverage 
provided  by  group  health  plans  and 
health  insurance  coverage  offered  in 
connection  with  a  group  health  plan. 
Accordingly,  individuals  who  leave 
coverage  provided  by  any  such  other 
entity  are  entitled  to  have  that  coverage 
counted  by  a  group  health  plan  and  may 
in  many  cases  receive  certificates  for 
their  creditable  coverage.  This 
information  is  included  in  the 
regulations  because  plans  that  impose  a 
preexisting  condition  exclusion  may 
find  it  helpful  to  know  when  creditable 
coverage  will  be  provable  through 
presentation  of  a  certificate  and  when 
other  forms  of  docximentation  or 
attestation  may  be  needed. 

In  cases  where  certifications  are 
provided  by  entities  not  subject  to 


ERISA's  requirements,  such  as 
Medicaid,  the  Indian  Health  Service, 
and  CHAMPUS,  certain  adjustments  in 
the  certification  rules  may  be 
appropriate.  The  regulations  do  not 
address  how  the  certification  process 
applies  to  these  othw  programs. 
Comments  are  requested  on  how  the 
certification  requirements  may  be 
adapted  to  entities  responsible  for 
providing  this  coverage. 

Dependent  Coverage  Information. 
Dependents  are  entitled  to  a  written 
certificate  of  creditable  coverage. 
Concerns  vren  raised  in  comments 
received  from  the  public  regarding  the 
certification  of  dependent  coverage 
where  information  regarding 
dependents  of  participants  in  plans  was 
not  available.  Plans  and  issuers,  the 
commentera  stated,  often  do  not  know 
the  existence  of  dependents  or  their 
coverage  periods  until  claims  are  filed. 
To  address  these  concerns,  the 
regulations  have  adopted  two  special 
rules. 

First,  under  a  transition  rule  that  lasts 
through  Jime  30, 1998,  a  plan  or  issuer 
may  satisfy  its  obligation  to  provide  a 
written  certificate  regarding  the 
coverage  of  a  def)endent  of  a  participant 
by  providing  the  name  of  the  participant 
covered  by  the  plan  and  specifying  the 
type  of  coverage  provided  in  the 
certificate  (such  as  family  coverage  or 
employee-plus-spouse  coverage). 
However,  if  asked  to  provide  a 
certificate  relating  to  a  dependent,  the 
plan  must  metke  reasonable  efforts  to 
obtain  and  provide  the  name  of  the 
dependent.  This  rule  will  provide  plans 
and  issuers  with  a  transition  period  to 
update  their  data  systems  to  include 
information  on  dependents. 

Second,  the  regulations  include  a 
special  rule  regarding  dependent 
coverage  that  is  not  limited  to  the 
transition  period.  Under  this  rule,  a  plan 
or  issuer  must  make  a  reasonable  effort 
to  collect  the  necessary  information  for 
dependents  and  include  it  on  the 
certificate.  However,  under  this  sp>ecial 
rule,  an  automatic  certificate  is  not 
required  to  be  issued  until  the  plan  or 
issuer  knows  (or,  making  reasonable 
efforts,  should  know)  of  the  dependent's 
cessation  of  coverage.  This  information 
can  be  collected  annually  (during  open 
enrollment). 

Under  the  transition  rule  and  the 
special  rule,  an  individual  may  use  the 
provisions  described  below  to  establish 
creditable  coverage  (and  waiting  and 
affiliation  period  information). 

Information  for  Alternative  Method  of 
Coimting  Creditable  Coverage. 
Following  receipt  of  the  certificate,  an 
entity  that  uses  the  alternative  method 
of  counting  creditable  coverage  may 


request  that  the  entity  that  issued  the 
certificate  disclose  additional 
information  in  order  for  the  requesting 
entity  to  determine  the  individual's 
creditable  coverage  with  respect  to  any 
category  of  benefits  describ^  in 
paragraph  (b).  The  requested  entity  may 
charge  Uie  requesting  entity  the 
reasonable  cost  of  disclosing  the 
information.  The  requesting  entity  may 
ask  for  a  copy  of  the  summary  plan 
description  (SPD)  that  applied  to  the 
individual's  coverage  or  may  ask  for 
more  specific  information.  Set  forth 
below  is  a  model  form  that  may  be  used 
for  specific  coverage  information  about 
the  categories  of  benefits: 

Inforoutiaa  on  Categories  of  Benefits 

1.  Date  of  original  certificate:  

2.  Name  of  group  health  plan 

providing  the  coverage: ^_ 

3.  Name  of  participant: 


4.  Identification  number  of  participant:    

5.  Name  of  individual(s)  to  whom  this 
information  applies: 

6.  The  following  infbnnation  applies  to  the 
coverage  in  the  certificate  that  was  provided 
to  the  individual(s)  identified  above: 

a.  Mental  Health:     _^ 

b.  Substance  Abuse  Treatment:   

c.  Prescription  Drugs:     

d.  DenUl  Care:     

e.  Vision  Care: 


For  each  category  above,  enter  "N/A"  if  the 
individual  had  no  coverage  within  the 
category  and  either  (i)  enter  both  the  date  that 
the  individual's  coverage  within  the  category 
began  and  the  date  that  the  individual's 
coverage  within  the  category  ended  (or 
indicate  if  continuing),  or  (ii)  enter  "same" 
on  the  line  if  the  beginning  and  ending  dates 
for  coverage  within  the  category  are  the  same 
88  the  beginning  and  ending  dates  for  the 
coverage  in  the  certificate. 

Demonstration  of  Coverage  if 
Certificate  is  Not  Provided.  Under 
HIPAA,  in  order  to  prevent  an 
individual  bom  being  adversely  affected 
if  the  individual  does  not  receive  a 
certificate,  the  individual  has  a  right  to 
demonstrate  creditable  coverage  through 
the  presentation  of  documentation  or 
other  means.  For  example,  an  individual 
may  not  have  a  certificate  because:  an 
entity  failed  to  provide  a  certificate 
within  the  required  time  period;  an 
entity  was  not  required  to  provide  a 
certificate;  the  coverage  of  the 
individual  was  for  a  period  before  July 
1. 1996;  or.  the  individual  has  an  urgent 
medical  condition  that  necessitates  an 
immediate  determination  of  creditable 
coverage  by  the  plan  or  issuer.  Under 
these  circiunstances,  an  individual  may 
present  evidence  of  creditable  coverage 
through  documents,  records,  third  party 
statements,  or  other  means,  including 
telephone  calls  by  the  plan  or  issuer  to 
a  third  party  provider.  The  plan 
administrator  is  required  to  take  into 
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account  all  information  presented  in 
determining  whether  to  o^et  any  or  all 
of  a  preexisting  condition  exclusion.  A 
plan  or  issuer  is  required  to  treat  the 
individual  as  having  furnished  a 
certificate  provided  by  a  plan  or  issuer 
if  the  individual  attests  to  the  period  of 
creditable  coverage,  the  individual 
presents  relevant  corroborating  evidence 
of  some  creditable  coverage  during  the 
period,  and  the  individual  cooperates 
with  the  plan's  or  issuer's  efforts  to 
verify  the  individual's  coverage. 

If  an  individual  needs  to  demonstrate 
his  or  her  status  as  a  dependent  of  a 
participant,  the  plan  or  issuer  is 
required  to  treat  the  individual  as 
having  furnished  a  certificate  if  an 
attestation  to  such  dependency  and  the 
period  of  such  status  is  provided,  and  if 
the  individual  cooperates  with  the 
plan's  or  issuer's  efforts  to  verify  the 
dependent  status. 

Similar  rules  apply  relating  to 
determining  creditable  coverage  under 
the  alternative  method. 

Notice  to  Individual  of  Period  of 
Preexisting  Condition  Exclusion.  Within 
a  reasonable  time  following  the  receipt 
of  the  certificate,  information  relating  to 
the  alternative  method,  or  other 
evidence  of  coverage,  a  plan  or  issuer  is 
required  to  make  a  determination 
regarding  the  length  of  any  preexisting 
condition  exclusion  period  that  applies 
to  the  individual  and  notify  the 
individual  of  its  determination.  Whether 
a  determination  and  notification  is 
made  within  a  reasonable  period  of  time 
depends  upon  the  relevant  facts  and 
circumstances  including  whether  the 
application  of  the  preexisting  condition 
exclusion  period  would  prevent  access 
to  urgent  medical  services.  The  plan  or 
issuer  is  required  to  notify  the 
individual,  however,  only  if.  after 
considering  the  evidence,  it  has 
determined  that  a  preexisting  condition 
exclusion  period  will  still  be  imposed 
on  the  individual.  The  basis  of  the 
determination,  including  the  source  and 
substance  of  any  information  on  which 
the  plan  or  issuer  relied,  must  be 
included  in  the  notification.  The 
notification  must  also  explain  the  plan's 
appeals  procedures  and  the  opportimity 
of  the  individual  to  present  additional 
evidence. 

The  plan  or  issuer  may  reconsider  and 
modify  its  initial  determination  if  it 
determines  that  the  individual  did  not 
have  the  claimed  creditable  coverage.  In 
this  drciunstance,  the  plan  or  issuer 
must  notify  the  individual  of  such 
reconsideration  and.  until  a  final 
determination  is  made,  must  act  in 
accordance  with  its  initial ' 
determination  for  purposes  of  approving 
medical  services. 


Model  Certificate.  The  following 
model  certificate  has  been  authorized  by 
the  Secretary  of  each  of  the 
Departments.  Use  of  the  model 
certificate  will  satisfy  the  requirements 
of  paragraph  (a)(3)(ii)  of  the  regulations. 

Certificate  of  Gnrap  Heakfa  Plan  Coverage 

•  IMPORTANT— This  certificate  provides 
evidence  of  your  prior  health  coverage.  You 
may  need  to  furnish  this  certificate  if  you 
become  eligible  under  a  group  health  plan 
that  excludes  coverage  for  certain  medical 
conditions  that  you  have  t>ef6re  you  enroll. 
This  certificate  may  need  to  be  provided  if 
medical  advice,  diagnosis,  care,  or  treatment 
was  recommended  or  received  for  the 
condition  within  the  6-month  period  priw  to 
your  enrollment  in  the  new  plan.  If  you 
l)ecome  covered  under  another  group  health 
plan,  check  with  the  plan  administrator  to 
see  if  you  need  to  provide  this  certificate. 
You  may  also  need  this  certificate  to  buy,  for 
yourself  or  your  family,  an  ins\irance  policy 
that  does  not  exclude  coverage  for  medical 
conditions  that  are  present  l>efore  you  enroll. 
1.  Date  of  this  certificate:  ^ . 


2.  Name  of  group  health  plan: . 

3.  Name  of  participant: 


4.  Identification  numlwr  of  participant: 

5.  Name  of  any  dependents  to  whom 
this  certificate  applies: 


6.  Name,  address,  and  telephone  number  of 
plan  administrator  or  issuer  responsible  for 
providing  this  certificate: 


7.  For  further  infonnation,  call: 


8.  If  the  individual(s)  identified  in  line  3  and 
line  5  has  at  least  18  months  of  creditable 
coverage  (disregarding  periods  of  coverage 

l)efore  a  63-day  break),  check  here and 

skip  lines  9  and  10. 

9.  Date  waiting  period  or  affiliation  period 
(if  any)  began: 


.  (or  check  if 


10.  Date  coverage  t>egan:   _ 

11.  Date  coverage  ended: 

coverage  is  continuing  as  of  the  date  of  this 
certificate: ). 

Note:  Separate  certificates  will  be 
furnished  if  information  is  not  identical  for 
the  participant  and  each  beneficiary. 

Special  Enrollment  Periods— 26  CFR 
54.9801-6.  29  CFR  2590.701-6.  45  CFR 
146.117 

This  section  of  the  regulations 
provides  guidance  regarding  the  new 
enrollment  rights  provided  to 
employees  and  dependents  under 
HIPAA.  A  group  health  plan  and  a 
health  insurance  issuer  offering  group 
health  insurance  coverage  are  required 
to  provide  for  special  enrollment 
periods  during  which  individuals  who 
previously  declined  coverage  are 
allowed  to  enroll  (without  having  to 
wait  until  the  plan's  next  regular  open 
enrollment  period).  A  special 
enrollment  period  can  occur  if  a  person 
with  other  health  coverage  loses  that 
coverage  or  if  a  person  becomes  a 


dependent  through  marriage,  birth, 
adoption,  or  placement  for  adoption. 

A  plan  must  provide  a  description  of 
the  special  enrollment  rights  to  anyone 
who  declines  coverage.  The  regulations 
provide  a  model  of  such  a  description. 

A  person  who  enrolls  during  a  special 
enrollment  period  (even  if  the  period 
also  corresponds  to  a  regular  open 
enrollment  period)  is  not  treated  as  a 
late  enrollee.  (Accordingly,  the  plan  <x 
issuer  may  not  impose  a  preexisting 
condition  exclusion  period  longer  than 
12  months  with  resjject  to  the  person.) 

Special  EruoUment  for  Loss  of  Other 
Coverage.  The  special  enrollment  period 
for  loss  of  other  coverage  is  available  to 
employees  and  their  dependents  who 
meet  certain  requirements.  The 
employee  or  dependent  must  otherwise 
be  eligible  for  coverage  under  the  terms 
of  the  plan.  When  the  coverage  was 
previously  declined,  the  employee  or 
dependent  must  have  been  covered 
under  another  group  health  plan  or 
must  have  had  other  health  insurance 
coverage.  The  plan  can  require  that, 
when  coverage  in  the  plan  was 

Ereviously  declined,  the  employee  must 
ave  declared  in  writing  that  the  reason 
was  other  coverage,  in  which  case  the 
plan  must  at  that  time  have  provided 
notice  of  this  requirement  and  the 
consequences  of  the  employee's  failure 
to  provide  the  statement. 

The  special  enrollment  rights  may 
apply  with  resp)ect  to  an  employee,  a 
dependent  of  the  employee,  or  both.  An 
employee  who  has  not  previously 
enrolled  can  enroll  under  these  rules  if 
it  is  the  employee  who  loses  other 
coverage.  An  employee's  dependent  can 
be  enrolled  under  these  rules  if  it  is  the 
depei)dent  who  loses  other  coverage  and 
the  employee  is  already  enrolled.  In 
addition,  both  the  employee  and  a 
dependent  can  be  enrolled  together 
imder  these  rules  if  either  the  employee 
or  the  dependent  loses  other  coverage. 

If  the  other  coverage  is  COBRA 
continuation  coverage,  the  special 
enrollment  can  only  be  requested  aftw 
exhausting  COBRA  continuation 
coverage.  If  the  other  coverage  is  not 
COBRA  continuation  coverage,  special 
enrollment  can  only  be  requested  after 
losing  eligibility  for  the  other  coverage 
or  after  cessation  of  employer 
contributions  for  the  other  coverage.  In 
each  case,  the  employee  has  30  days  to 
request  special  enrollment.  An 
individual  does  not  have  to  elect 
COBRA  continuation  coverage  or 
exercise  similar  continuation  rights  in 
order  to  preserve  the  right  to  special 
enrollment.  However,  an  individual 
does  not  have  a  special  enrollment  right 
if  the  individual  loses  the  other 
coverage  as  a  result  of  the  individual's 
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fiilura  to  pay  premiums  or  for  cauM 
(nich  M  making  a  fraudulent  claim). 
Coverage  under  special  enrollment  must 
be  effective  no  later  than  the  Brst  day  of 
the  month  alter  an  employee  request  the 
enrollment  for  himself  or  herself  or  on 
behalf  of  a  dependent. 

Special  Enrollment  for  New 
Dependents.  A  special  enrollment 
period  also  occurs  if  a  person  has  a  new 
dependent  by  birth,  marriage,  adoption, 
or  placement  for  adoption.  The  election 
to  enroll  can  be  made  within  30  days 
following  the  birth,  marriage,  adoption, 
or  placement  for  adoption.  In  the  case 
of  a  plan  that  does  not  offer  any 
coverage  for  dependents  and  is  then 
modified  to  offer  dependent  coverage, 
the  election  to  enroll  can  instead  be 
made  during  the  30  days  beginning  on 
the  date  dependent  coverage  is  made 
available. 

The  special  enrollment  rules  allow  an 
ehgible  employee  to  enroll  when  he  (» 
she  marries  or  has  a  new  child  (as  a 
result  of  marriage,  birth,  adoption,  or 
placement  for  adoption).  A  spouse  of  a 
participant  can  be  enrolled  separately  at 
the  time  of  marriage  or  when  a  child  is 
bom,  adopted  or  placed  for  adoption. 
The  spouse  can  be  enrolled  together 
with  the  employee  when  they  marry  or 
when  a  child  is  bom,  adopted,  or  placed 
for  adoption.  A  child  who  becomes  a 
dependent  of  a  participant  as  a  result  of 
marriage,  birth,  adoption,  or  placement 
for  adoption  can  be  enrolled  when  the 
child  becomes  a  dependent.  Similarly,  a 
child  who  becomes  a  dependent  of  an 
eligible  employee  as  a  result  of 
marriage,  birth,  adoption,  or  placement 
for  adoption  can  be  enrolled  if  the 
employee  enrolls  at  the  same  time. 

In  the  rase  of  a  dependent  special 
enrolbnent  period,  HIPAA  provides  that 
coverage  with  respect  to  a  marriage  is 
effective  no  later  than  the  first  day  of  the 
month  after  the  date  the  request  for 
enrollment  is  received  and  coverage 
with  respect  to  a  birth,  adoption,  or 
placement  for  adoption  is  effective  on 
the  date  of  the  birth,  adopuon.  or 
placement  fat  adoption. 

HMO  Affiliation  Period  as  Alternative  to 
Preexistjng  Condition  Exdusion — 29 
CFR  2590  701-7  and  45  CFP  146  119 

This  .section  of  the  regulations  permits 
a  group  health  plan  offwing  health 
insurance  through  an  HMO.  or  an  HMO 
that  offers  health  insuram:^  coverage  in 
connection  with  a  group  hefdth  plan,  to 
impose  an  affiliation  period,  but  only  if 
certain  other  requirements  are  met.  An 
"affiliation  period"  is  defined  m  the 
regulations  as  a  period  of  time  that  must 
expire  before  health  insurance  coverage 
provided  by  the  HMO  becomes 


effective,  and  during  which  the  HX40  is 
not  required  to  provide  benefits. 

The  regulations  specify  the  following 
requirements  for  imposing  an  affiliation 
period: 

•  No  preexisting  condition  exclusion 
may  be  imposed  with  respect  to 
coverage  through  the  HMO; 

•  No  premium  may  be  charged  to  a 
participant  or  beneficiary  for  liie 
affiliation  period; 

•  The  affiliation  period  must  be 
applied  uniformly  without  regard  to  any 
health  status-related  factors;  and 

•  The  affiliation  period  must  begin  on 
the  enrollment  date,  cannot  exceed  two 
months  (three  months  for  a  late 
enrollee),  and  must  run  concurrently 
with  any  waiting  period  under  the  plan. 
The  regulations  provide  for  the 
affiliation  period  to  begin  on  the 
enrollment  date  in  the  plan,  not  when 
coverage  with  the  HMO  begins. 
Accordingly,  if  a  plan  offers  multiple 
coverage  options  simultaneously,  the 
HMO  cannot  impose  an  affiliation 
period  on  plan  participants  who  change 
to  the  HMO  option.  Comments  are 
reouested  on  this  rule. 

the  regulations  permit  an  HMO  to  use 
alternatives  in  lieu  of  an  affiliation 
period  to  address  adverse  selection,  as 
approved  by  the  State  insurance 
commissioner  or  other  official 
designated  to  regulate  HMOs.  Because 
an  affihation  period  may  be  imposed 
only  if  no  preexisting  condition 
exclusion  is  used,  an  alternative  to  an 
affihation  period  may  not  encompass  an 
arrangement  that  is  in  the  nature  of  such 
an  exclusion.  >  3 

While  HMOs  usually  do  not  impose 
preexisting  condition  exclusions,  they 
could  choose  to  apply  a  preexisting 
condition  exclusion  period  for  all 
enrollees  based  on  the  ahemative 
method  of  counting  creditable  coverage 
if  the  regulations  were  to  add  a  category 
relating  to  deductibles.  However,  as 
described  above  under  the  heading 
"Alternative  Method."  the  regulations 
currently  do  not  include  such  a 
category. 

Nondiscrinunatton  in  Eligibility  and 
Premiums  in  the  Group  Market — 26  CFR 
54.9802-1.  29  CFR  2590.702.  45  CFR 
146.121 

The  regulations  include  provisions 
implementing  the  nondiscrimination 
provisions  in  HIPAA.  Comments  are 
welcomed  on  these  provisions,  and,  in 
particular,  comments  are  requested  on 
whether  guidance  is  needed  concerning: 


'^Thaie  altaroMiv*  that  may  bs  usad  in  Uau  of 
<u  affiliation  poriod  to  addreai  <dv«rM  a«l«ction 
•hould  not  be  coofuMd  with  the  ute  of  the 
altamatiTB  method  for  counting  cradltable  coyiiga 
diacuaaad  in  tha  nod  pai^raph. 


•  The  extent  to  which  the  statute 
prohibits  discrimination  against 
individuals  in  eligibility  for  partictilar 
benefits; 

•  The  extent  to  which  the  statute  may 
permit  benefit  Umitations  based  on  the 
source  of  an  injiuv; 

•  The  permissible  standards  for 
defining  groups  of  similarly  situated 
individuals; 

•  Application  of  the  prohibitions  on 
discrimination  between  groups  of 
similarly  situated  individuals;  and 

•  The  (>ennissible  standards  for 
determining  bona  fide  wellness 
programs. 

Ine  Etepartments  intend  to  issue 
further  regulations  on  the 
nondiscrimination  rules  in  the  near 
future.  In  no  event  will  the  p>eriod  for 
good  faith  compliance  (specified  in 
HIPAA  sections  102(c}(5).  101(g)(5),  and 
401(c)(5))  with  respect  to  section  2702 
ofthePHS  Act,  section  702  of  ERISA, 
and  section  9802  of  the  Code  end  before 
the  additional  guidance  is  provided. 

A  plan  or  issuer  may  not  establish 
rules  for  eligibility  (including  continued 
eligibility)  of  an  individual  to  enroll 
under  the  terms  of  the  plan  based  on  a 
health  status-related  factor.  HIPAA  and 
the  regulations  provide  a  list  of  health 
status-related  factors.  The  Departments 
are  considering  interpreting  the 
statutory  language  relating  to  eligibiHty 
to  enroll  so  that  a  plan  or  issuer  would 
be  prohibited  from  providing  lower 
benefits  to  certain  individuals  based  on 
health  status-related  factors.  Comments 
are  welcomed  on  this  interpretation. 

Among  the  health  status-related 
factors  listed  in  the  statute  is  "evidence 
of  insurability  (including  conditions 
arising  out  of  acts  of  domestic 
violence)."  The  Conference  Report 
states  that  the  inclusicm  of  evidence  of 
insurability  in  the  list  of  health  status- 
related  factors  'is  intended  to  ensure, 
among  other  things,  that  individuals  are 
not  excluded  from  health  care  coverage 
due  to  their  participation  in  activities 
such  as  motorcycling,  snowmobiling, 
all-terrain  vehicle  riding,  horseback 
riding,  skiing  and  other  similar 
activities. "  However,  HIPAA  also 
provides  that  a  plan  or  issuer  is  not 
required  to  provide  particular  benefits 
other  than  those  provided  under  the 
terms  of  the  plan.  Moreover.  HIPAA 
provides  that  a  plan  or  issuer  may 
establish  limitations  or  restrictions  on 
the  amount,  level,  extent,  or  nature  of 
the  benefits  or  coverage  for  similarly 
situated  individuals  enrolled  m  the 
plan.  Comments  have  been  received 
indicating  that  some  plans  contain 
provisions  that  exclude  coverage  for 
benefits  based  on  the  source  of  injury 
(such  as  benefits  for  injuries  sustained 
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in  a  motorcycle  accident,  injuries 
sustained  in  a  motorcycle  accident  as 
the  result  of  not  wearing  a  helmet,  or 
injuries  sustained  in  the  commission  of 
a  felony).  Accordingly,  conunents  are 
requested  on  how  future  guidance 
should  treat  benefit  limitations  based  on 
the  source  of  an  injury. 

The  Conference  Report  also  states  that 
"[t]he  term  'similarly  situated'  means 
that  a  plan  or  coverage  would  be 
permitted  to  vary  benefits  available  to 
different  groups  of  employees,  such  as 
full-time  versus  part-time  employees  or 
employees  in  different  geographic 
locations.  In  addition,  a  plan  or 
coverage  could  have  different  benefit 
schedules  for  different  collective 
bargaining  units."  Accordingly, 
comments  are  requested  concerning  the 
appropriate  standards  for  determining 
"similarly  situated  individuals," 
including  whether  a  plan  is  permitted  to 
vary  benefits  based  on  an  employee's 
occupation.  Because  these  standards 
could  impact  on  the  small  group  market, 
the  Department  of  Health  and  Human 
Services  is  particularly  interested  in 
receiving  comments  from  States  with 
respect  to  how  varying  benefits  based  on 
occupation  could  affect  rate  setting. 

The  Departments  also  request 
comments  regarding  how  the 
prohibitions  on  discrimination  should 
be  applied  between  groups  of  similarly 
situated  individuals.  For  example,  is 
guidance  needed  on  whether  a  plan 
covering  employees  in  two  different 
locations  could  have  a  longer  waiting 
period  for  employees  at  one  location 
because  the  health  status  of  those 
employees  results  in  higher  health 
costs? 

A  plan  or  issuer  may  not  require  any 
individual  (as  a  condition  of  enrollment 
or  continued  enrollment)  to  pay  a 
premium  or  contribution,  that  is  greater 
than  that  for  a  similarly  situated 
individual  enrolled  in  the  plan,  based 
on  a  health  status-related  factor. 
However,  this  limitation  does  not 
restrict  the  amount  that  an  issuer  can 
charge  an  employer  for  the  coverage.  In 
addition,  this  liinitation  does  not 
prevent  a  plan  or  issuer  from 
establishing  premium  discoimts  or 
rebates  or  otherwise  modifying 
applicable  copayments  or  deductibles  in 
return  for  adherence  to  programs  of 
health  promotion  and  disease 
prevention  (bona  fide  wellness 
progranas).  Comments  are  requested 
regarding  the  standards  for  determining 
bona  fide  wellness  programs,  including 
whether  such  a  program  may  provide  a 
discount  for  non-smokers. 


Special  Rules — Excepted  Plans  and 
Excepted  Benefits— 26  CFR  54.9804-1, 
29  CFR  2590.732.  45  CFR  146.145 

This  section  of  the  regulations 
provides  special  rules  for  certain  plans 
and  certain  benefits. 

Very  Small  Plans.  The  group  market 
requirements  of  HIPAA  do  not  apply  to 
a  group  health  plan,  or  to  group  health 
insurance  coverage  offered  in 
connection  with  a  group  health  plan,  for 
any  plan  year  if,  on  the  first  day  of  the 
plan  year,  the  plan  has  fewer  than  2 
participants  who  are  current  employees. 
However,  a  State  may  apply  the  group 
market  provisions  in  the  PHS  Act  to 
plans  with  fewer  than  two  participants 
who  are  current  employees.  In  this  case, 
the  State  would  apply  its  group  market 
insurance  law  requirements  to  such 
small  group  plans  (and  such  plans 
would  not  be  subject  to  the  individual 
market  requirements). 

Excepted  Benefits.  The  group  market 
provisions  and  the  related  regulations 
also  do  not  apply  to  any  group  health 
plan  or  group  h^th  insiurance  issuer  in 
relation  to  its  provision  of  excepted 
benefits.  The  benefits  identified  in 
paragraph  (b)(2)  are  generally  not  health 
insurance  coverage  and  are  excepted  in 
all  circumstances.  In  contrast,  the 
benefits  identified  in  paragraphs  (b)  (3), 
(4),  and  (5)  are  generally  health 
insiuance  coverage  but  are  excepted  if 
certain  conditions  are  met. 

Limited-scope  dental  benefits, 
limited-scope  vision  benefits,  and  long- 
term  care  benefits  are  excepted  if  they 
are  provided  under  a  separate  policy, 
certificate,  or  contract  of  insurance,  or 
are  otherwise  not  an  integral  part  of  the 
plan.  For  this  purpose,  limits-scope 
dental  coverage  typically  provides 
benefits  for  non-medical  services  such 
as  routine  dental  cleanings,  x-rays,  and 
other  preventive  procedures.  Such 
coverage  may  also  provide  discoimts  on 
the  cost  of  common  dental  procedures 
such  as  fillings,  root  canals,  crowns,  full 
or  partial  plates,  or  orthodontic  services. 
Limited-scope  dental  coverage  typically 
does  not  provide  benefits  for  medical 
services,  such  as  those  procedures 
associated  with  oral  cancer  or  with  a 
mouth  injtiry  that  results  in  broken, 
displaced,  or  lost  teeth. 

Similarly,  limited-scope  vision 
coverage  provides  benefits  for  routine 
eye  examinations  or  the  fitting  of 
eyeglasses  or  contact  lenses.  This 
coverage  does  not  include  benefits  for 
such  ophthalmological  services  as 
treatment  of  an  eye  disease  (e.g.. 
glaucoma  or  a  bacterial  eye  infection)  or 
an  eye  injury. 

Noncoordinated  benefits  may  be 
excepted  benefits.  The  term 


"noncoordinated  benefits"  refers  to 
coverage  for  a  specified  disease  or 
illness  (such  as  cancer-only  coverage)  or 
hospital  indemnity  or  other  fixed  dollar 
indemnity  insurance  (such  as  insurance 
that  pays  SlOO/day  for  a  hospital  stay  as 
its  only  insurance  benefit)  if  three 
conditions  are  met.  First,  the  benefits 
are  provided  under  a  separate  policy, 
certificate,  or  contract  for  insurance. 
Second,  there  is  no  coordination 
between  the  provision  of  these  benefits 
and  another  exclusion  of  benefits  under 
a  plan  maintained  by  the  same  plan 
sponsor.  Third,  benefits  are  paid 
without  regard  to  whether  benefits  are 
provided  with  respect  to  the  same  event 
under  a  group  health  plan  maintained 
by  the  same  plan  sponsor. 

Certain  supplemental  benefits  are 
excepted  only  if  they  are  provided 
under  a  separate  policy,  certificate,  or 
contract  of  insurance.  This  category  of 
excepted  benefits  includes  Medicare 
supplemental  (commonly  called 
"Medigap"  or  "MedSupp")  policies. 
CHAMPUS  supplements,  and 
supplements  to  certain  employer  group 
health  plans.  Such  supplemental 
coverage  cannot  duplicate  primary 
coverage  and  must  be  specifically 
designed  to  fill  gaps  in  primary 
coverage,  coinsurance,  or  deductibles.** 

The  regulations  do  not  address 
section  2721(e)  of  the  PHS  Act  or 
section  705(d)  of  ERISA  relating  to  the 
treatment  of  partnershi(>s  (or  the 
application  of  the  Code's  group  market 
rules  to  partnerships).  Comments  are 
requested  on  these  provisions,  including 
how  these  provisions  coordinate  with 
other  provisions  relating  to  self- 
employed  individuals  and  partnerships. 

F.  Other  Group  Market  Provisioiis** 

Guaranteed  Renewability  in 
Multiemployer  Plans  and  Multiple 
Employer  Welfare  Arrangements — 
Section  703  of  ERISA  and  Section  9803 
of  the  Code 

Requirements  relating  to  guaranteed 
renewability  in  multiemployer  plans 


'*  Note  that  a  group  health  plan,  which  provide* 
primary  coverage  while  an  individual  i*  an  active 
employee,  is  often  extended  to  retirees.  When  the 
retiree  becomes  eligible  for  Medicare,  the  group 
health  plan  commonly  coartUnMea  with  Madicare 
and  may  serve  a  supplemental  function  similar  to 
that  of  a  Medigap  policy.  However,  such  employer- 
provided  retiree  "wrap  around"  beneGts  are  not 
excepted  beriefits  (because  they  are  expreasly 
•xcludod  from  the  definition  of  a  Medicare 
•upplament  policy  in  aactioo  1882(gXl)  of  tb* 
Social  Security  Act). 

"  In  this  section  ("Other  Group  Mariiat 
Provisions"),  references  conform  to  usage  in  45  CFR 
Part  146.  which  uses  "HCFA"  in  place  of' 
"Department  of  Health  and  Human  Services"  or 
"Secretary  of  Health  and  Human  Sarvicas"  and 
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and  multiple  employer  welfare 
•mngements  are  set  forth  in  section  703 
of  ERISA  and  section  9803  of  the  Code 
(but  not  in  the  PHS  Act).  These 
provisions  state  that  a  group  health  plan 
that  is  a  multiemployer  plan  or  that  is 
a  multiple  employer  welfare 
arrangement  may  not  deny  an  employer 
whose  employees  are  covered  under 
such  a  plan  continued  access  to  the 
same  or  different  coverage  under  the 
tenns  of  such  plan,  other  than  for 
certain  specified  reasons.  The 
Departments  are  not  issuing  regvdations 
under  section  703  of  ERISA  or  section 
9803  of  the  Code  at  this  time,  but 
anticipate  iaauing  regulations  under 
these  sections  and  solicit  comments 
reeardingthese  sections. 

In  these  provisions,  the  terms 
"continued  access"  and  "same  or 
different  coverage"  are  not  defined. 
Comments  are  requested  on  how  rules 
under  these  provisions  might  address 
variations  and  changes  in  a  plan's 
benefit  packages  and  contribution  rates, 
differences  in  the  characteristics  of 
multiemployer  plan£  and  multiple 
employer  welfare  arrangements,  and  any 
possible  implicatioDS  for  the  financial 
integrity  of  affiected  plans. 

Preemption  of  State  Laws:  State 
Flexibility— 29  CFB  2590.731  and  45 
CFR  146.190 

The  KfcCarian-Ferguson  Act  of  1945 
(Pub.  L.  79-15)  exempts  the  business  of 
insurance  from  federal  antitnist 
regulation  to  the  extent  that  it  is 
regulated  by  the  States  and  indicates 
that  no  federal  law  should  be 
interpreted  as  overriding  State 
ins\irance  regulation  unless  it  does  so 
explicitly.  Section  514(a)  of  ERISA 
preempts  State  laws  relating  to 
employee  benefit  plans  (including  group 
heidth  plans).  However,  section 
514(b)(2)  of  the  ERISA  saves  from 
preemption  any  State  law  that  regulates 
insurance.  Section  2723  of  the  PHS  Act 
and  section  731  of  ERISA  make  clear 
that  Part  A  of  Title  XXVn  of  the  PHS 
Act  and  Part  7  of  Subtitle  B  of  Title  I 
of  ERISA  do  not  in  any  way  afiiact  or 
modify  section  514  of  ERISA. 

In  addition,  section  2723  of  the  PHS 
Act  and  section  731(a)  of  ERISA 
preempt  State  insurance  laws  to  the 
extent  such  laws  "prevent  the 
application  of  Part  A  of  Title  XXVII  of 
the  PHS  Act  and  Part  7  of  Subtitle  B  of 
Title  I  of  ERISA.  (There  is  no 
corresponding  provision  in  the  Code.)  In 
this  r^ard,  the  Conference  Report  states 
that  the  conferees  intended  the 
narrowest  preemption  of  State  laws  with 
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regard  to  health  insurance  issuers  (not 
group  health  plans)  with  respect  to  all 
the  provisions  of  Part  A  of  Title  XXVII 
of  the  PHS  Act  and  Part  7  of  Subtitle  B 
of  Title  I  of  ERISA  (except  for 
preemption  with  respect  to  the 
provisions  of  section  2701  of  the  PHS 
Act  and  section  701  of  ERISA.) 
Consequently,  the  Conference  Report 
states  that  State  laws  with  regard  to 
health  insurance  issuers  that  are  broader 
than  federal  requirements  in  certain 
areas  would  not  "prevent  the 
application  of  the  provisions  of  Part  A 
of  Title  XXVn  of  the  PHS  Act  or  Part  7 
of  Subtitle  B  of  Title  I  of  ERISA. 

However,  the  preemption  is  broader 
for  the  statutory  requirements  of  section 
2701  of  the  PHS  Act  and  701  of  ERISA 
that  limit  the  application  of  preexisting 
condition  exclusions.  State  laws  cannot 
"difCar"  from  the  preexisting  condition 
exclusion  requirements  of  section  2701 
of  the  PHS  Act  or  section  701  of  ERISA, 
except  as  specifically  permitted  under 
section  2723(b)(2)  of  the  PHS  Act  and 
section  731(b)(2)  of  ERISA.  These 
specific  exceptions  permit  a  State  to 
impose  on  health  insurance  issuers 
certain  stricter  limitations  relating  to 
preexisting  condition  exclusions. 

Comments  are  also  solicited  on  issues 
relating  to  the  coordination  of  the  new 
requirements  under  HIPAA  and  State 
reqiiirements  for  associations  that  may 
be  multiple  employer  welfare 
arrangements  as  defined  in  section  3(40) 
of  ERISA. 

Guaranteed  Availability  of  Coverage  for 
Small  Employers  Under  the  PHS  Act 
Group  Market  ProWsio/w— 45  CFR 
146.150 

Rales  relating  to  guaranteed 
availability  of  coverage  for  employers  in 
the  small  group  market  appear  only  in 
the  PHS  Act  (at  section  2711).  In 
general,  this  section  requires  health 
insiuance  issuers  that  oSiar  coverage  in 
the  small  group  mari^et  to  offer  to  any 
small  employer  all  of  the  products  they 
actively  market  in  that  market.  This  is 
generally  referred  to  as  an  all-products 
guarantee.  However,  as  allowed  luider 
applicable  State  law,  the  issuer  can 
require  that  the  employer  make  a 
minimum  contribution  toward  the 
premium  charged  and  have  a  minimum 
level  of  participation  by  eligible 
individuals.  The  issuer  must  also  accept 
for  enrollment  every  eligible  individual 
without  regard  to  health  status.  For 
purposes  of  this  section,  an  eligible 
individual  is  one  who  meets  the 
applicable  reqiiirements  of  the  group 
health  plan,  the  issuer,  and  State  law  for 
coverage  under  the  plan. 

Some  States  have,  in  recent  years, 
made  reforms  in  their  small  group 


markets  that  only  require  guaranteed 
issue  of  a  basic  and  a  standard  policy, 
rather  than  an  all-products  guarantee. 
They  have  urged  that  an  all-products 
guarantee  not  be  adopted,  arguing  that 
the  law  does  not  specifically  require  it 
However,  sections  2711  and  2741  of  the 
PHS  Act,  as  added  by  HIPAA.  contain 
virtually  identical  requirements 
requiring  issuers  that  offer  health 
insiuance  coverage  in  either  the  small 
group  or  individual  market  to  make 
"such  coverage"  available  to, 
respectively,  small  employers  or  eligible 
incUviduals.  While  section  2741 
explicitly  permits  issuers  to  limit  to  two 
policies  the  offerings  they  are  required 
to  make  in  the  individual  market,  the 
small  group  market  provisions  contain 
no  similar  exception.  In  fact,  section 
2713(b)(1)(D)  requires  that  an  issuer  that 
offers  health  insurance  to  any  small 
employer  must  provide  information 
concerning  "the  benefits  and  premiums 
available  under  all  health  insurance 
coverage  for  which  the  employer  is 
qualified."  (Emphasis  added.)  This 
indicates  that  Congress  intended  to 
require  an  all-products  guarantee  in  the 
small  group  market.  (However,  a  State 
that  implements  an  "alternative 
mechanism"  in  the  individual  market 
under  section  2744  of  the  PHS  Act  has 
the  flexibility  either  to  impose  an  all- 
products  guarantee  or  to  use  a 
completely  different  mechanism  for 
making  insiu^nce  available  to 
individuals  guaranteed  coverage  under 
the  statute.) 

Various  industry  groups  and  persons 
responding  to  the  notice  that  the  three 
Departments  published  on  December  30, 
1996  asked  tkat  the  term  "offer"  be 
interpreted  to  mean  "actively 
marketed,"  so  that  issuers  would  not  be 
required  to  reopen  closed  blocks  of 
business.  The  regulations  make  this 
clear. 

Section  2711  also  requires  issuers  to 
accept  for  enrollment  any  individuals 
who  are  eligible  to  enroll  under  the 
terms  of  the  plan,  and  who  satisfy  the 
requirements  of  the  issuer  and 
applicable  State  law,  during  the  period 
in  which  the  individual  "first  becomes 
eligible"  to  enroll  imder  the  terms  of  the 
group  health  plan.  Thus,  the  issuer  is 
not  required  to  accept  late  enrollees. 
The  regulations  make  it  clear  that  this 
protection  extends  to  individuals  if  they 
"first  become  eligible"  to  enroll  during 
a  special  enrollment  period.  The  special 
enrollment  provisions  of  the  statute 
evidence  the  intent  that  individuals 
who  qualify  for  special  enrollment  be 
given  the  same  protections  given  to 
newly-hired  employees  and  their 
dependents. 
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An  issue  has  also  been  raised  as  to 
whether  the  statutory  definitions  of 
premium  contributions  and  group 
participation  rules,  which  are  repeated 
in  the  regulations,  related  only  to 
percentages  of  employees  or  premiiun 
dollars  or  to  absolute  numbers  of 
employees  or  premium  amounts.  If  the 
latter  interpretation  were  permitted,  the 
effect  would  be  to  undermine  the  all- 
products  guarantee  by  allowing,  for 
example,  some  products  to  be  available 
to  "larger"  small  employers,  but  not  to 
the  smallest  employers.  The  regulations 
ciurentiy  leave  interpretation  of  this 
language  to  the  States,  but  comments  are 
welcomed  on  this  issue. 

Section  146.150  also  includes  rules 
regarding  the  circumstances  under 
which  issuers  are  permitted  to  deny 
coverage  to  employers.  If  the  product  is 
a  network  plan,  under  which  services 
are  furnished  by  a  defined  set  of 
providers,  the  issuer  can  deny  coverage 
to  an  employer  whose  eligible 
individuals  do  not  live,  work,  or  reside 
in  the  network  plan's  service  area.  It  can 
also  deny  coverage  if  it  has 
demonstrated  to  the  State  that  its 
network  does  not  have  the  capacity  to 
deliver  services  to  additional  groups, 
but  is  then  barred  for  180  days  from 
offering  coverage  in  that  service  area. 
An  issuer  may  also  deny  coverage  if  it 
demonstrates  that  it  lacks  sufficient 
financial  reserves  to  underwrite 
additional  coverage,  but  is  barred  for 
180  days  from  offering  coverage  in  the 
small  group  market  in  the  State.  Both  of 
these  exceptions  must  be  applied  to  all 
employers  uniformly  without 
consideration  of  the  health  status  or 
claims  experience  of  an  employer's 
employees  or  dependents.  Neitiier  of 
these  exceptions  relieves  a  network  plan 
of  its  responsibility  to  continue 
servicing  its  in-force  business  under  the 
guaranteed  renewability  requirements  of 
the  regulations. 

Finally,  §  146.150  provides  that  if  the 
coverage  is  only  made  available  to 
members  of  "bona  fide  associations"  as 
that  term  is  defined  in  the  regulations, 
it  is  not  subject  to  the  guaranteed 
availability  requirements.  (Accordingly, 
the  coverage  does  not  have  to  be  offered 
to  non-members.)  However,  employers 
that  obtain  coverage  through  a  bona  fide 
association  are  assured  of  guaranteed 
access  to  the  association's  coverage 
options  as  long  as  they  remain  members 
of  the  association.  This  is  because  a 
bona  fide  association  cannot  condition 
membership  in  the  association  on  health 
status-related  bctors.  Moreover,  it  must 
offer  coverage  to  all  employers  who  are 
members  without  regard  to  health 
status-related  factors  relating  to  their 
employees  or  dependents.  Therefore,  an 


association  cannot  legally  refuse 
enrollment  to  membras  on  a  selective 
basis  so  long  as  they  meet  the 
association's  membership  criteria. 

Guaranteed  Renewability  of  Coverage 
for  Employers  Under  the  PHS  Act  Group 
Market  Provisions — 45  CFR  146.152 

Section  146.152  of  the  Health  Care 
Financing  Administration  (HCFA) 
regulations  implements  section  2712  of 
the  PHS  Act,  which  requires  issuers  to 
renew  or  continue  in  force  any  coverage 
in  the  large  or  small  group  market  at  the 
option  of  the  plan  sponsor.  The 
exceptions  to  this  requirement  include 
nonpayment  of  premiimis,  fraud,  and 
violation  of  minimum  participation  or 
contribution  rules,  as  permitted  under 
applicable  State  law.  Also,  the  issuer 
can  cease  to  offer  either  a  particular 
product  or  all  coverage  it  offers  in  the 
particular  market,  and  can  refuse  to 
renew  if  the  group  health  plan's 
participtants  all  leave  the  service  area  of 
a  network  plan,  or  if  the  coverage  is 
provided  through  a  bona  fide 
association  and  the  employer's 
membership  ends. 

Issuers  that  decide  to  discontinue 
offering  a  particular  product  or  all 
coverage  in  the  small  or  large  group 
market  are  subject  to  certain 
requirements  outiined  in  paragraphs  (c) 
and  (d)  of  this  section  of  the  regulations. 
Issuers  discontinuing  only  a  particular 
product  must  give  90  days'  notice,  must 
offer  the  plan  sponsor  the  option  to 
purchase  other  coverage  the  issuer  offers 
in  that  market,  and  must  discontinue 
the  product  uniformly,  without  regard 
to  claims  experience  or  health  status  of 
participants  or  dependents  under  a 
particiilar  group  health  plan.  U  the 
issuer  terminates  all  coverage  in  a 
market  or  markets,  it  must  provide  180 
days'  notice  to  each  plan  sponsor,  and 
it  is  prohibited  from  issuing  coverage  in 
the  market(s)  or  State  involved  for  five 
years  following  the  date  of 
discontinuation.  Plans  or  issuers  may 
modify  the  health  insurance  coverage  at 
the  time  of  coverage  renewal,  provided 
the  modification  is  consistent  with  State 
law  and,  for  the  small  group  market,  is 
effective  uniformly  among  group  health 
plans  with  coverage  under  that  product. 

Some  States  have  asked  whetner  an 
issuer  that  chooses  to  stop  selling 
comprehensive  products,  such  as  a  basic 
or  standard  policy,  in  a  particular 
State's  group  maricet,  must  also  cease 
selling  policies  consisting  of  excepted 
benefits.  Because  Congress  permitted 
these  types  of  supplemental  policies 
and  limited  benefit  plans  to  be  excepted 
bom  the  requirements  of  HIPAA  in  both 
the  group  and  individual  markets, 
HCFA  intends  to  defer  to  the  States' 


judgment  on  this  issue,  and  solicit 
comments. 

State  law  may  limit  the  extent  to 
which  an  issuer  can  abandon  a  product 
or  market,  and  under  what 
circumstances.  For  example,  a  State  may 
choose  to  require  an  issuer  vacating  the 
market  to  transfer  its  business  to  another 
issuer  through  assumption  reinsurance, 
or  some  other  means  permitted  under 
State  law. 

Paragraph  (g)  of  this  section  of  the 
regulations  provides  that,  %vith  respect 
to  group  coverage  offered  only  through 
associations,  the  option  of  guaranteed 
renewability  extends  to  include 
employer  members  of  an  association. 
This  provision  means  that  all  employers 
covered  by  an  issuer  through  an 
association  have  the  right  to  renew  the 
coverage  they  received  if  the  association 
ceases  to  serve  its  members,  regardless 
of  the  reason. 

Disclosure  of  Information  by  Issuers  to 
Employers  Seeking  Coverage  in  the 
Small  Group  Market— 45  CFR  146.160 

Section  146.160  of  the  HCFA 
regulations  implements  section  2713  of 
the  PHS  Act  by  setting  forth  rxiles 
relating  to  disclosure  of  information  by 
issuers  to  employers  seeking  coverage  in 
the  small  group  market.  In  its 
solicitation  and  sales  materials,  the 
issuer  must  make  a  reasonable 
disclosure  that  the  specified  information 
is  available  on  request.  The  information 
that  must  be  provided  includes  the 
issuer's  right  to  change  premium  rates 
and  the  factors  that  may  affect  changes 
in  premium  rates,  renewability  of 
coverage,  any  preexisting  condition 
exclusion  (including  use  of  the 
alternative  method  of  counting 
creditable  coverage),  any  affiliation 
periods  applied  by  HMOs,  the 
geographic  areas  served  by  HMOs,  and 
the  benefits  and  premiums  available 
imder  all  health  insurance  coverage  for 
which  the  employer  is  qualified  under 
TTiinimiim  contribution  and 
participation  rules,  as  permitted  by   - 
State  law.  The  issuer  is  exempted  from 
disclosing  proprietary  or  trade  secret 
information  under  applicable  law. 

"Factors  that  may  affect  changes  in 
premiiun  rates"  and  "proprietary  and 
trade  secret  information  under 
applicable  law"  have  not  been  defined. 
Comments  are  requested  regarding 
whether  they  should  be  defined. 

The  information  described  in  this 
section  must  be  provided  in  language 
that  is  understandable  by  the  average 
small  employer  and  sufficient  to 
reasonably  inform  small  employers  of 
their  rights  and  obligations  under  the 
health  insurance  coverage.  This 
requirement  can  be  satisfied  by  using  as 
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a  model  the  outlines  of  coverage 
provided  under  Medicare  Supplement 
insiuBncs.  (These  outlines  are  required 
to  provide  easy  comparison  of  the 
coverage  and  cost  of  all  available 
products.)  Reasonable  information 
includes  rating  schedules  for  each 
IModuct  to  whidi  more  than  one  rate 
applies,  and,  with  respect  to  network 
plans,  maps  of  service  areas  or  lists  of 
counties  served. 

Exclusion  of  Certain  Plans  From  the 
PHS  Act  Group  Market  Requirements — 
45  CFR  146.180 

Section  146.180  of  the  HCFA 
regulations  implements  section  2721  of 
the  PHS  Act,  which  permits  certain 
nonfiederal  governmental  plans  to  elect 
to  be  exempted  from  some  or  all  of  the 
group  market  requirements  of  the  HCFA 
regulations,  although  they  are  subject  to 
the  certiBcation  and  disclosiu^ 
requirements  of  §  146.115.  With  respect 
to  nonfiederal  governmental  plans  that 
are  collectively  bargained,  this  section 
does  not  preempt  State  and  local 
collective  bargaining  laws.  The 
regulation  establishes  the  form  and 
manner  of  the  election,  and  requires  a 
nonfederal  governmental  plan  making 
this  election  to  notify  plan  participants, 
at  the  time  of  enrollment  and  on  an 
annual  basis,  that  it  has  made  the 
election  and  what  efiiect  the  election 
has.  The  participant  notice  and 
certification  and  disclosure  obligations 
are  integral  parts  of  the  election.  Failure 
to  comply  with  these  obligations 
invalidates  an  election  and  sub|ects  the 
nonfederal  governmental  plan  to  the 
requirements  the  election  would  have 
permitted  the  plan  to  avoid. 

Only  nonfeaerai  governmental  plans 
that  are  self-funded  (in  whole  or  in  part) 
can  make  the  election,  and  the  election 
only  applies  to  the  self-funded  portion. 
A  health  insiuBnce  issuer  that  sells 
insurance  coverage  to  a  nonfiederal  plan 
must  comply  with  all  the  group  market 
requirements. 

Enforcement  of  PHS  Act 
Requirements— 45  CFR  146.184 

Part  146  imposes  requirements  on 
heehh  insurance  issuers  that  offer 
coverage  in  the  group  market  in  a  State, 
and  on  nonfederal  governmental  (i.e.. 
State  and  local)  group  health  plans. 
With  respect  to  issuers,  the  statute 
makes  it  clear  that  it  is  solely  within  the 
discretion  of  the  States,  in  the  first 
instance,  whether  to  take  on  the 
responsibility  for  enforcing  those 
requirements  or  whether  to  leave 
enforcement  to  the  federal  government. 
HCFA  anticipates  that  the  States  will 
choose  to  enforce  the  requirements. 
However,  the  statute  also  makes  clear 


that  if  a  State  does  not  substantially 
enforce  the  requirements,  HCFA  must 
enforce  them.  The  statute  also  requires 
HCFA  to  enforce  the  requirements 
applicable  to  nonfederal  governmental 
plans. 

Section  146.184(b)(2)  sets  forth  the 
procedures  that  HCFA  will  follow  if  a 
question  is  raised  about  the  State's 
enforcement  with  resi)ect  to  issuers. 
Under  the  procedures.  States  are  given 
every  opportunity  to  demonstrate  why 
federal  enforcement  is  not  required.  The 
regulations  also  make  it  clear  that  the 
procedures  will  not  be  triggered  unless 
HCFA  is  satisfied  that  there  has  first 
been  a  reasonable  effort  to  exhaust  any 
State  remedies.  However,  if,  after  giving 
the  State  a  reasonable  opportunity  to 
enforce,  HCFA  makes  a  final 
determination  that  a  State  is  not 
substantially  enforcing  these 
requirements,  HCFA  will  enforce  the 
requirements  using  the  civil  money 
penalties  provided  for  imder  the  statute. 

Parargarph  (d)  describes  the  process 
for  imposing  dvil  money  penalties 
against  issuers  or  nonfederal  plans  that 
fail  to  comply  with  the  group  market 
requirements  in  the  PHS  Act.  If  HCFA 
receives  a  complaint  or  other 
information  that  indicates  that  a  right 
guaranteed  by  the  group  market  rules  is 
being  denied.  HCFA  will  fir*  determine 
which  entity  is  potentially  respKjnsible 
for  any  penalty.  If  the  failure  is  by  an 
issuer,  the  issuer  will  be  responsible.  If 
a  nonfederal  governmental  plan  is 
sponsored  by  a  single  employer,  the 
employer  will  be  liable,  but  if  the  plan 
is  sponsored  by  two  or  more  employers, 
the  plan  will  be  liable.  If,  after  giving 
the  entity  or  entities  an  opf>ortimity  to 
respond,  HCFA  assesses  a  penalty,  the 
regulation  provides  app)eal  rights.  The 
penalty  can  consist  of  up  to  $100  for 
each  day,  for  each  individual  whose 
rights  are  violated. 

Effective  Date»—26  CFR  54.9806-1,  29 
CFR  2590.736,  45  CFR  146.125 

The  group  market  provisions  are 
generally  effective  for  plan  years 
beginning  after  June  30, 1997. »•  In  many 
cases,  no  preexisting  condition 
exclusion  may  be  imposed  with  respect 
to  an  individual  on  the  efliective  date 
because  any  permitted  preexisting 
condition  exclusion  period  is  measured 


**In  the  caM  of  a  groap  beahh  plan  malntalnad 
pursuant  to  ooa  or  more  collective  bargainii^ 
agreements  between  employee  representative*  and 
one  or  more  employers  ratified  before  August  21, 
1996.  the  group  market  provision  (other  than  the 
ivquirements  to  provide  certifications)  do  not  apply 
to  plan  year*  beginning  before  the  later  of  July  1, 
1997  or  the  date  on  which  the  last  of  the  collective 
bargaining  agreemenU  relating  to  the  plan 
tanninataa  (determined  without  regard  to  any 
extension  agreed  to  after  August  21,  1996). 


from  the  individual's  enrollment  date  in 
the  plan  (even  if  the  enrolhnent  date  is 
before  the  statutory  effective  date).  An 
individual  who  has  not  completed  the 
maximum  permitted  exclusion  period 
under  HIPAA  before  the  effective  date 
for  his  or  her  plan  may  use  creditable 
coverage  to  reduce  the  remaining 
preexisting  condition  exclusion  period. 
The  regulations  contain  examples 
illustrating  the  effect  of  these  rules. 

The  requirement  that  a  plan  or  issuer 
provide  certificates  to  show  creditable 
coverage  applies  to  events  occurring  on 
or  after  July  1, 1996,  except  that  in  no 
case  is  a  certificate  required  to  be 
provided  before  Jime  1, 1997  or  to 
reflect  coverage  before  July  1,  1996. 

For  events  ocouring  on  or  after  July 
1, 1996  but  before  October  1, 1996,  a 
certificate  is  required  to  be  provided 
only  upon  a  written  request  by  or  on 
behalf  of  the  individual  to  whom  the 
certificate  applies.  For  events  occurring 
on  or  after  October  1 .  1996  and  before 
June  1,  1997,  a  certificate  must  be 
furnished  no  later  than  June  1, 1997  (or, 
if  later,  any  date  that  would  otherwise 
apply  under  the  standard  rules). 

The  regulations  include  an  optional 
transition  rule  for  events  before  June  1, 
1997.  (The  transition  rule  applies  to 
automatic  certificate  events:  it  does  not 
apply  where  a  certificate  is  requested.) 
A  group  health  plan  or  health  insurance 
issuer  offering  group  health  coverage  is 
deemed  to  satisfy  the  automatic 
certificate  requirements  if  a  special 
notice  is  provided  no  later  than  Jime  1. 
1997.  The  notice  must  be  in  writing  and 
must  include  information  substantially 
similar  to  the  information  included  in  a 
model  notice  authorized  by  the 
Secretaries.  For  this  purpose,  the 
followi^  model  notice  is  authorized: 

IMPORTANT  NOTTKE  OF  YOUR  RIGHT  TO 
DOCUMENTATION  OF  HEALTH 
COVERAGE 

Recent  changes  in  Federal  law  may  affect 
your  health  coverage  if  you  are  enrulled  or 
become  eligible  to  enroll  in  health  coverage 
that  excludes  coverage  for  preexisting 
medical  conditions. 

The  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (WPAA)  limits 
the  circxunstances  under  which  coverage  may 
be  excluded  for  medical  conditions  present 
before  you  enroll.  Under  the  law,  a 
preexisting  condition  exclusion  generally 
may  not  be  imposed  for  more  than  12  months 
(18  months  for  a  late  enroUee).  The  12-month 
(or  18-month)  exclusion  period  is  reduced  by 
your  prior  health  coverage.  You  are  entitled 
to  a  certificate  that  will  show  evidence  of 
your  prior  health  coverage.  If  you  buy  health 
insurance  other  than  through  an  employer 
group  health  plan,  a  certificate  of  prior 
coverage  may  help  you  obtain  coverage 
without  a  preexisting  condition  exclusion. 
Contact  your  State  insurance  department  for 
further  infbnnation. 
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For  employer  group  health  plans,  these 
changes  generally  take  eCbct  at  the  beginning 
of  the  first  plan  year  starting  alter  June  30, 
1997.  For  example,  if  your  employer's  ^'lan 
year  begins  on  January  1, 1998,  the  plan  is 
not  required  to  give  you  credit  for  your  prior 
(X>verage  until  January  1, 1998. 

You  have  the  right  to  receive  a  certificate 
or  prior  health  coverage  since  July  1, 1996. 
You  may  need  to  prtTvide  other 
documentation  for  earlier  periods  of  health 
care  coverage.  Check  with  yoiu  new  plan 
administrator  to  see  if  your  new  plan 
excludes  coverage  for  preexisting  conditions 
and  if  you  need  to  provide  a  certificate  or 
other  documentation  of  your  previous 
coverage. 

To  get  a  certificate,  tximplete  the  attached 
form  and  return  it  to: 
(Insert  Name  of  Entity:) 
(Insert  Address): 
For  additional  information  contact:  [Insert 

Telephone  Number] 

The  certificate  must  be  provided  to  you 
promptly.  Keep  a  copy  of  this  completed 
form.  You  may  also  request  certificates  for 
any  of  your  dependents  (including  your 
spouse)  who  were  enrolled  under  your  health 
coverage. 

REQUEST  FOR  CERTmCATE  OF  HEALTH 
COVERAGE 

Name  of  Participant:  

Date:   

Address:    

Telephone  Nimiben   

Name  and  relationship  of  any  dependents 
for  whom  certificates  are  requested  (and  their 
address  if  diCforent  from  aliove): 


The  provisions  in  the  regulations 
relating  to  method  of  delivery  and 
entities  required  to  provide  a  certificate 
apply  with  respect  to  the  provision  of 
the  notice.  If  an  individual  requests  a 
certificate  following  receipt  of  the 
notice,  the  certificate  must  be  provided 
at  the  time  of  the  request  as  set  forth  in 
the  regulations  relating  to  certificates 
provided  upon  request. 

HIPAA  provides  that  no  enforcement 
action  is  to  be  taken  against  a  group 
health  plan  or  health  insurance  issuer 
with  respect  to  a  violation  of  the  group 
market  rules  before  January  1 ,  1998  if 
the  plan  or  issuer  has  sou^t  to  comply 
in  good  faith  with  such  requirements. 
Compliance  with  the  regulations  is 
deemed  to  be  good  bith  compliance 
with  the  group  market  rules. 

G.  Interim  Rules  and  Request  fiar 
Comments 

^  Section  707  of  ERISA  (redesignated  as 
''Section  734  by  section  603(a)(3)  of  the 
NMHPA),  Section  2707  of  the  PHS  Act, 
and  Section  9806  of  the  Code  added  by 
HIPAA,  provide,  in  part,  that  the 
Secretaries  of  Labor,  Treasury  and  HHS 
may  promulgate  any  interim  final  rules 


as  they  determine  are  appropriate  to 
carry  out  the  portability  provisions  of 
HIPAA. 

Under  Section  553(b)  of  the 
Administrative  Procedure  Act  (S  U.S.C. 
551  et  seq.)  a  general  notice  of  proposed 
rulemaking  is  not  required  when  the 
agency,  for  good  cause,  finds  that  notice 
and  public  comment  thereon  are 
impracticable,  unnecessary  or  contrary 
to  the  public  interest 

These  rules  are  being  adopted  on  an 
interim  basis  because  the  Secretaries 
have  determined  that  without  prompt 
guidance,  some  members  of  the 
regulated  community  will  have 
difficulty  complying  with  the  HIPAA's 
certification  requirements,  and  will  be 
in  violation  of  die  statute.  Congress 
expressly  intended  that  the  certification 
and  prior  creditable  coverage  provisions 
serve  as  the  mechanism  for  increasing 
the  portability  of  health  coverage  for 
plan  participants  and  their  beneficiaries. 
Without  the  Departments'  guidance, 
plans  would  likely  be  unable  to  produce 
the  necessary  amendments  to  plan 
documents  reflecting  HIPAA's  new 
requirements,  as  weU  as  the  appropriate 
certifications  of  prior  coverage  that 
would  help  participants  and 
beneficiaries  reduce  any  applicable 
preexisting  condition  exclusion  periods 
imposed  by  a  new  health  plan.  Thus, 
without  the  Departments'  prompt 
guidance,  participants  and  beneficiaries 
will  not  have  the  benefit  of  a  convenient 
certificate  of  prior  coverage  to  present 
upon  changing  health  coverage,  and  will 
likely  have  greater  difficulty  proving 
that  they  are  entitled  to  health  coverage 
immediately,  or  soon  after  joining  a  new 
health  plan. 

Moreover,  HIPAA's  portability 
requirements  will  affect  the  regulated 
community  in  the  immediate  hiture. 
HIPAA's  certffication  requirements  are 
effective  for  all  group  health  plans  on 
June  1, 1997.  HIPAA's  underlying 
requirements  concerning  establishing 
periods  of  prior  creditable  coverage,  pre- 
existing condition  exclusion  provisions, 
and  the  special  enrollment 
requirements,  are  generally  applicable 
for  group  health  plans  for  plan  years 
beginning  on  or  after  July  1, 1997.  Plan 
administratora  and  sponsors,  and 
participants  and  beneficiaries  will  need 
guidance  on  how  to  comply  with  the 
new  statutory  provisions  before  these 
effective  dates.  These  rules  have  been 
written  in  order  to  ensure  that  plan 
sponsors  and  administrators  of  group 
health  plans,  as  well  as  participants  and 
beneficiaries,  are  provided  timely 
guidance  concerning  compliance  with 
these  recently  enacted  amendments  to 
ERISA,  the  PHS  Act  and  the  Code. 
These  rules  provide  guidance  on  these 


statutory  changes,  and  are  being 
adopted  on  an  interim  basis  becatise  the 
Departments  find  that  issuance  of  such 
regulations  in  interim  final  form  with  a 
request  for  comments  is  appropriate  to 
carry  out  the  new  regulatory  structure 
imposed  by  HIPAA  on  group  health 
plans  and  health  insurance  issuers.  In 
addition,  these  rules  are  necessary  to 
ensure  that  plan  sponsors  and 
administrators  of  group  health  plans,  as 
well  as  participants  and  beneficiaries, 
are  provided  timely  guidance 
concerning  compliance  %vith  new  and 
important  disclosure  obligations 
imposed  by  HIPAA. 

Sections  101(g)(4),  102(cK4),  and 
401(c)(4)  of  HIPAA  also  mandate  that 
the  Secretaries  issue  regulations 
necessary  to  carry  out  the  portability 
amendments  by  April  1, 1997.  Issuance 
of  a  notice  of  proposed  rule  making  with 
pubic  comment  thereon  prior  to  issuing 
a  final  rule  coidd  delay  significantly  the 
issuance  of  essential  guidance  and 
prevent  the  Departments  from 
complying  with  their  statutory  rule 
making  deadline.  Furthermore,  these 
rules  are  being  adopted  on  an  interim 
basis  and  the  Departments  are  inviting 
interested  persons  to  submit  written 
comments  on  the  rules  for  consideration 
in  the  development  of  the  final  rules 
relating  to  HIPAA.  Such  final  rules  may 
be  issued  in  advance  of  January  1,  1998, 
after  affording  the  public  an  opportunity 
to  review  and  comment 

For  the  foregoing  reasons,  the 
Departments  find  that  the  publication  of 
a  proposed  regulation,  for  the  purpose 
of  notice  and  public  comment  thereon, 
would  be  impracticable,  unnecessary, 
and  contrary  to  the  public  interest 

H.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.)  (RFA)  imposes 
certain  requirements  with  respect  to 
rules  which  would  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Section  603  of 
the  RFA  requires  an  agency  publishing 
a  general  notice  of  proposed  rulemaking 
(f^RM)  imder  section  553  of  the  APA 
to  present  at  the  time  of  the  publication 
of  its  NPRM  an  initial  regulatory 
flexibility  analysis,  describing  the 
impact  of  the  rule  on  small  entities,  and 
seeking  public  comment  on  such 
impact 

Small  entities  include  small  business, 
non-profit  organizations,  and 
governmental  agencies.  A  "rule"  under 
the  Regulatory  Flexibility  Act  is  one  for 
which  a  general  notice  of  proposed 
rulemaking  is  required  under  section 
553(b)  of  the  APA. 

Since  these  rules  are  issued  as  interim 
rules,  and  not  as  a  general  notice  of 
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proposed  ruleouking,  for  the  reaaons 
stated  above,  an  Initial  Regulatory 
Flexibility  analsrsis  has  not  been 
prepared. 

While  these  rules  are  being 
promulgated  as  interim  final  rules,  the 
Departments  nevertheless  invite 
interested  persons  to  submit  comments 
for  consideration  in  the  development  of 
the  final  rules  regulating  to  HIPAA. 
Consistent  with  the  policy  of  the 
Regulatory  Flexibility  Act.  the  public  is 
encouraged  to  submit  comments  that 
suggest  alternative  rules  that  accomplish 
the  stated  purpose  of  the  statute  and 
minimiCTr  the  impact  on  small  entities. 
Specifically,  the  public  in  encouraged  to 
address: 

•  What  information  relating  to  prior 
coverage,  preexisting  condition 
exclusion,  health  status,  waiting  periods 
and  similar  issues  do  employers,  plans 
and  issuers  currently  rely  on  in 
maintaining  health  care  coverage 
systems? 

•  What  are  the  estimated  costs  of 
complying  with  the  statute's 
requirements  on  certification  of  periods 
of  prior  creditable  coverage? 

•  How  many  small  issuers  offer 
products  that  may  be  subject  to  the 
regulations?  Is  there  an  anticipated 
effoct  on  these  small  companies' 
competitiveness  due  to  the  regulations? 

•  To  what  extent  do  group  health 
plans  ciurently  use  service  providers  to 
fulfill  the  administrative  obligations, 
including  reporting  and  disclosure, 
previously  imposed  by  ERISA?  To  what 
extent  would  group  health  plans  also 
use  service  providers  to  comply  with 
this  regulation  s  certification 
requirements? 

L  Execvtive  Order  12866,  Ae  Unfbndad 
Mandates  RefiKin  Act  and  tke  Small 
Business  Wegalslpi  ji  EubrceneBt 
Fairness  Act  of  1995 


These  rules  have  been  determined  to 
be  a  significant  regulatory  action  under 
Section  3(fl  of  Executive  Order  12866. 
The  following  analysis  is  consistent 
with  Section  6(aM3}(C)  of  the  Order. 

These  rules  are  not  subject  to  the 
Unhmded  N4andates  Reform  Act  of  1995 
(Pub.  L.  104-4),  because  they  are 
interim  final  rules.  However,  consistent 
with  the  policy  embodied  in  the 
Unfunded  Mandates  Reform  Act,  the 
regulation  has  been  designed  to  be  the 
lewt  burdensome  alternative  for  state, 
local  and  tribal  governments  and  the 
private  sector,  while  achieving  the 
objectives  of  HIPAA.  In  addition,  the 
following  analysis  provides  information 
concerning  the  effects  of  the  regulation 
on  state,  local,  and  tribal  governments 
and  the  private  sector. 


Throughout  the  regulatory  process, 
HHS  met  and  consulted  with 
representatives  of  affected  state,  local 
and  tribal  governments.  These  groups 
include  the  National  Association  of 
Insurance  Commissioners,  the  National 
Governors'  Association,  the  National 
Council  for  State  Legislatures,  the 
Indian  Health  Service,  and  the 
American  Public  Welfere  Association. 
HHS  also  provided  technical  advice 
regarding  its  interpretation  of  the  statute 
to  state  insurance  commissioners  and 
state  legislatures  at  their  request. 
Generally,  these  groups  have  concerns 
regarding: 

•  The  statute's  preemption  of  state 
laws  that  would  prevent  the 
implementation  of  statutory  provisions; 

•  The  burden  on  issuers  emd  plans  to 
implement  the  statutory  provisions, 
especially  with  regard  to  certification  of 
prior  creditable  coverage;  and 

•  State's  desires  to  have  considerable 
flexibility  in  complying  with  the  statue, 
and  continuing  their  traditional  role  as 
regulators  of  insurance. 

After  serious  consideration  of  these 
concerns,  HHS  narrowly  interpreted  the 
preemption  of  state  law.  taking  the  least 
burdensome  alternatives  provided  states 
considerable  flexibility  in  complying 
with  the  statute,  and  recognized  the 
limited  authority  of  federal  agencies  in 
the  regulation  of  health  insurance. 

The  Administrator  of  the  Office  of 
Information  and  Regulatory  AfEairs  of 
the  Office  of  Management  and  Budget 
has  determined  that  this  is  a  major  rule 
for  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (5  U.S.C.  Section  801  et  seq). 

Set  forth  below  is  a  discussion 
regarding  the  impact  of  the  statute  and 
a  discussion  of  the  costs  and  benefits  of 
the  regulations  implementing  the 
statute. 

J.  ExteasMos  of  Coverage  Under  tbe 
SUtttto 

These  regulations  implement  certain 
provisions  of  HIPAA.  The  statute  was 
enacted  to,  among  other  things, 
"improve  portability  and  continuity  of 
health  care  coverage  in  the  group  and 
individual  markets,"  as  stated  m  the 
Conference  Report.  The  statute 
accomplishes  these  goals  by  instituting 
reforms  in  the  group  and  individual 
insurance  markets,  including  provisions 
limiting  the  use  of  pre-existing 
condition  exclusions,  and  requiring 
guaranteed  access  to  health  care 
coverage  and  guaranteed  renewability 
for  certain  groups  and  individuals. 
There  are  also  non-discrimination 
provisions  and  special  enrollment  rights 
in  the  statute. 


The  pre-existing  condition  exclusion 
periods  that  HIPAA  restricts  are 
widespread.  According  to  the  Bureau  of 
Labor  Statistics  (BLS).  46  percent  of 
participants  in  private-sector,  employer- 
sponsored  health  plans  are  in  plans 
with  pre-existing  condition  exclusions 
(1993-1994  data).  The  same  is  true  of  41 
percent  of  participants  in  state  and  local 
government  employer-sponsored  plans 
(1994  data.) 

The  duration  of  exclusion  periods 
varies  from  plan  to  plan.  Based  on  Peat 
Marwick's  1995  employer  survey,  an 
estimated  57  percent  of  participants  in 
plans  with  exclusions  are  in  plans  with 
exclusions  that  last  12  months.  The 
remainder  are  distributed  as  follows:  13 
percent  in  plans  with  3-month 
exclusions,  22  {>ercent  in  plans  with  6- 
month  exclusions,  7  percent  in  plans 
with  9-month  exclusions,  and  1  percent 
in  plans  with  exclusions  that  last  more 
thai  12  months. 

HIPAA's  portability  provisions 
resemble  provisions  of  many  current 
state  laws.  Im(>ortantly,  however. 
HIPAA  extends  these  provisions  of  self- 
insured  ERISA  plans  which  federal  law 
shields  bom  state  regulation.  In 
addition,  it  sets  a  minimum  uniform 
threshold  for  insured  group  plans  and 
individual  markets  across  all  states. 

HIPAA's  portability  provisions  will 
result  in  both  direct  and  social  costs  and 
benefits. 

In  general .  direct  costs  and  benefits 
arise  directly  from  the  application  of 
HIPAA's  insurance  portability  and 
access  provisions.  Direct  costs  and 
benefits  are  often  best  understood  as 
transfers  of  resources  among  economic 
agents,  which  do  not  necessarily 
represent  changes  in  overall  social 
welfare.  Stated  differently,  they 
represent  changes  In  how  the  economic 
pie  is  divided  (in  this  case,  mainly  with 
respect  to  health  caro),  and  not  changes 
in  die  size  of  the  pie.  Direct  costs  and 
benefits  are  often  easier  to  quantify  than 
social  costs,  as  they  are  often  directly 
observable  as  transactions  in  the 
marketplace. 

With  respect  to  HIPAA's  portability 
and  access  provisions,  direct  costs  and 
benefits  arise  from  the  extension  of 
msurance  coverage  to  individuals  and 
conditions  not  otherwise  covered.  Direct 
benefits  to  individuals  include  the 
pa3rment  of  individuals'  claims  for  those 
services  and  conditions.  Direct  costs  of 
individuals  include  the  premiums 
associated  with  that  coverage.  Some 
available  estimates  of  these  direct  costs 
and  benefits  are  presented  below. 

Social  costs  and  benefits,  in  contrast, 
do  result  in  net  changes  in  overall  social 
welfere.  Social  benefits  generally  reflect 
social  welfare  gains  that  arise  in 
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connection  with  stetutory  or  regulatory 
interventions  that  remedy  market 
failure.  Likewise,  social  costs  generally 
reflect  welfare  losses  arising  from 
interventions  in  otherwise  efficient 
markets.  Social  welfare  changes  often 
play  out  through  a  complex  set  of 
bebavorial  responses  to  interventions. 
They  are  more  difficult  to  quantify  than 
direct  costs  and  benefits. 

With  respect  to  HIPAA,  social  welfare 
changes  generally  arise  indirectiy  from 
HIPAA's  portability  and  access 
provisions.  They  reflect  dynamic 
behavioral  responses  to  HIPAA's 
portability  and  access  provisions. 
Expected  social  benefits,  primarily 
improved  access  to  health  insiuance 
and  also  improved  job  mobility,  cannot 
be  meaningfully  quantified.  Expected 
social  costs,  which  could  include 
erosions  in  coverage  arising  fitim  direct 
premiiun  costs,  are  expected  to  be  small. 
Since  no  measures  of  HIPAA's  many 
social  welfare  effects  are  available,  a 
mosdy  qualitative  discussion  of  major 
effects  is  offered  below.  A  more 
quantitative  discussion  of  direct  costs 
and  benefits  follows  later. 

1.  Social  Welfare  Effects  of  HIPAA's 
Portebilify  and  Access  Provisions 

The  primary  direct  benefits  of  the  law 
are  improved  access  to  insurance 
coverage,  and  more  comprehensive 
coverage,  through  employers  and  in  the 
individual  insurance  market.  Increased 
access  and  comprehensiveness  helps 
protect  individuals  from  catastrophic 
expenses. 

There  are  a  number  of  social  benefits 
associated  with  improved  access: 

•  It  reduces  individual's  risk  of 
incurring  large  out-of-pocket  costs; 

•  It  is  often  more  cost  effective  to 
provide  timely  preventive  and  remedial 
care  than  to  delay  care  until  conditions 
worsen.  Therefore,  to  the  extent  that 
individuals  receive  more  timely  and 
appn^riate  care  as  a  result  of  HIPAA, 
over  time,  the  long-term,  ciunulative 
cost  of  their  care  may  be  lower.  This  has 
the  potential  to  reduce  premiums  for  all 
individuals  within  a  risk  pool,  not  just 
the  individuals  direcUy  affected  by 
HIPAA.  Similarly,  the  Medicare 
program  may  benefit  frtim  reduced 
expenditures  because  more  individuals 
who  become  newly  entitied  to  Medicare 
will  have  had  insurance  coverage  during 
the  course  of  their  working  lifo  or 
through  the  individual  insurance 
markeL 

•  To  the  extent  that  more  timefy  care 
results  in  improved  health,  woriier 
attendance  and  productivity  might 
improve. 

•  HIPAA's  portabilify  provisions 
likewise  help  individuals  transitioning 


bom  stete  and  federal  welfare  programs 
to  paid  work.  Individiials  with  health 
conditions  can  ofbet  their  new  health 
plan's  preexisting  condition  exclusions 
against  prior  coverage  from  any  source, 
including  Medicaid. 

•  Reductions  in  job  benefit  both 
individuals  and  the  economy  at  large. 
Increased  mobilify  can  boost  individual 
workers'  career  opportunities.  Increased 
mobilify  also  strengthens  U.S.  economic 
efficiency  and  competitiveness; 

•  HIPAA's  federal  minimiim 

standards  for  small  group  and 
individual  access  to  insurance  coverage 
may  improve  the  functioning  of  small 
group  and  individual  markets.  The 
standards  will  alleviate  disruptions  that 
might  otherwise  arise  when  "riskier" 
groups  and  individuals  are  denied  or 
droppefi  from  coverage. 

•  To  the  extent  that  HIPAA  results, 
on  net,  in  more  insurance  payment  for 
otherwise  imcompensat3d  care,  cost- 
shifting  and  associated  inefficiencies  in 
health  care  markets  could  be  reduced. 

HIPAA's  group-to-individual 
portebilify  provisions  may  provide  a 
benefit  for  employees  who  move  to  jobs 
without  health  coverage.  Some  small 
employers  that  do  not  currently  offer 
he^th  care  coverage  may  be  able  to  do 
so  more  easily  under  HIPAA's 
guaranteed  issue  provisions.  This  may 
help  level  the  playing  for  small 
employers  to  compete  with  larger  ones 
in  recruiting  employees.  While 
premiiun  increases  resulting  from 
HIPAA  may  reduce  the  affordabilify  of 
coverage  for  some  employers,  this  effect 
is  expected  to  be  small,  as  noted  below. 

HIPAA  also  requires  that  issuers 
offering  health  insurance  coverage  in 
the  individual  market  renew  coverage 
for  all  individuals  purchasing  health 
insurance  coverage  in  the  individual 
market,  not  only  eligible  individuals. 
However,  when  an  eligible  individual 
elects  family  coverage,  the  issuer  may 
apply  a  pre-existing  condition 
exclusion,  under  applicable  Stete  law, 
to  any  of  the  individual's  &mily 
members  who  are  not  eligible 
individuals  under  the  stetute. 

The  group-to-group  portabilify 
regulation  is  likely  to  benefit 
individuals  who  maintain  employer- 
sponsored  health  benefit  coverage  and 
change  jobs  or  health  plans,  the 
dependents  of  such  individuals,  and 
workers  who  face  "job  lock"  due  to 
health  coverage  concerns. 

Under  HIPAA,  health  insurance 
coverage  provided  under  a  COBRA 
continuation  policy  qualifies  as  group 
health  coverage.  This  distinction  is 
particularly  important  for  individuals 
moving  from  this  group  to  the  individual 
maricet,  or  from  one  group  health  plan 


to  another,  since  electing  this  coverage 
would  enable  these  individuals  to 
maintain  continuous  crediteble 
coverage.  In  addition,  individuals 
seeking  coverage  in  the  individual 
market  must  elect  and  exhaust  COBRA 
continuation  coverage  in  order  to 
qualify  as  an  "eligible  individual"  in  the 
individual  market. 

Thus,  the  stetute  provide  an 
additional  incentive  for  those 
individuals  who  lose  coverage  when 
they  change  jobs  to  elect  COBRA 
continuation  coverage  in  order  to  avoid 
a  break  in  coverage.  The  stetute  also 
provides  an  incentive  for  those 
individuals  who  are  seeking  coverage  in 
the  individual  market  without  a 
preexisting  condition  exclusion. 
ConsequenUy,  we  expect  more 
individuals  to  elect  COBRA 
continuation  coverage. 

Absent  HIPAA's  group-to-group 
portabilify  standards,  individuals  with 
employer-sponsored  health  coverage 
who  have  preexisting  medical 
conditions  and  who  change  health  plans 
could  be  denied  coverage  for  their 
conditions.  In  that  case,  individuals 
would  have  to  pay  out  of  pocket  for 
necessary  medial  services,  or  forgo  some 
services,  thereby  risking  adverse  health 
consequences  and  higher  future  costs.   . 
Other  individuals  witlfpree»sting 
medical  conditions  who  change  health 
plans  and  face  preexisting  condition 
exclusions  may  pay  for  COBRA 
continuation  coverage  in  addition  to 
paying  for  their  new  health  plan  to 
ensure  coverage  for  the  preexisting 
condition.  Other  workers  who  are 
concerned  about  losing  hecdth  care 
coverage  would  stey  in  their  jobs  or  turn 
down  job  offiars. 

According  to  the  U.S.  General 
Accounting  Office,  over  20  million 
individuals  changed  jobs  in  1993 
(General  Accounting  Office,  Report 
HEHS-95-257,  "Health  Insurance 
Portebilify:  Reform  Could  Ensure 
Continued  Coverage  for  up  to  25  Million 
Americans,"  September  1995,  pg.  7). 
Approximately  12  million  of  these 
workers  had  employer-sponsored  health 
care  coverage.  Additionally,  nearly  7 
million  non-working  dependents 
received  employer-sponsored  health 
car?  coverage  throu^  these  job 
changera.  According  to  GAO,  many  of 
these  20  million  could  benefit  from  the 
regulation's  requirement  that  prior 
hralth  care  coverage  be  credited  against 
a  new  health  plan's  preexisting 
condition  exclusion  period.  GAO 
concludes  that  the  stetute  will  allow 
approximately  9  million  job  changers 
(who  have  at  least  12  months  of  prior 
creditable  coverage),  with  5  million 
dependente,  to  change  jobs  without  the 
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risk  of  fiacing  any  preexisting  condition 
exclusions.  Another  3  million  workers 
who  change  jobs  (who  have  some 
smaller  amount  of  prior  coverage),  with 
2  million  dependents,  would  foes 
reduced  waiting  periods  before 
receiving  full  coverage. 

The  number  of  workers  and 
dependents  actually  gaining  coverage 
for  a  preexisting  condition  due  to  credit 
for  prior  coverage  following  a  job 
change  under  HIPAA  will  be  smaller 
than  this,  hovrever.  GAO's  estimates  of 
people  who  could  benefit  include  all  job 
changers  with  prior  coverage  and  their 
dependents,  irrespective  of  whether 
their  new  employer  offers  a  plan, 
whether  their  new  plan  imposed  a 
preexisting  condition  exclusion  period, 
and  whether  they  actually  suffer  from  a 
preexisting  condition.  Accounting  for 
these  narrower  criteria,  as  discussed 
^wlow,  CBO  estimates  that  100.000  will 
actually  receive  additional  coverage 
under  HIPAA 's  credit  for  prior  coverage 
at  any  point  in  time. 

In  addition,  employers,  especially 
smaller  employers,  that  offer  health  care 
benefits  to  their  employees  often  change 
health  insurance  issuers,  exposing 
workers  or  their  dependents  with 
preexisting  medical  conditions  to  gaps 
in  coverage.  Small  employers  generally 
change  insuranc^ssuers  every  3  to  4 
3rears  (Senate  Committee  on  Labor  and 
Human  Resources,  Report  104-156.  Oct. 
12,  1995.  pg.  4).  The  provisions  of  the 
statute  that  allow  crediting  of  prior 
coverage  should  reduce  the  likelihood 
of  gaps  in  coverage. 

One  of  the  benefits  of  HIPAA  to 
individuals  is  that  it  alleviates  "job 
lock."  That  is,  employees  who  have 
stayed  in  a  particular  job  in  order  to 
continue  heahn  care  coverage  can  now 
change  to  a  job  that  the  person  might 
not  otherwise  have  taken  because  he  or 
she  (or  a  dependent)  would  have  been 
subject  to  a  pre-existing  condition 
exclusion;  or  the  person  can  seek 
coverage  in  the  individual  insurance 
market  as  a  result  of  HIPAA 's  provisions 
requiring  guaranteed  issue  for 
individiials  toming  from  the  group 
market.  According  to  the  GAO,  there  are 
one  to  four  million  Americans  "who  at 
some  time  have  been  unwilling  to  leave 
their  jobs  because  of  concerns  about 
losing  their  health  care  covoage" 
{Heahh  Insurance  Portability:  Beform 
Could  Ensure  Continued  Coverage  for 
Up  to  25  hellion  Americans,  HEHS^S- 
257,  September  1995).  The  GAO  notes 
that  "surveys  have  found  that  bet%veen 
11  and  30  percent  of  individuals  report 
that  they  or  a  family  member  have 
remained  in  a  job  at  srane  time  because 
they  did  not  want  to  loae  health  care 
coverage."  Among  those  individuals. 


twenty  percent  stated  that  pre-existing 
conditions  exclusions  constituted  the 
basis  for  their  reluctance  to  change  jobs. 

These  figures,  reflecting  individuals 
stated  intentions,  may  not  acciuately 
predict  their  behavior  under  different 
circumstances,  however.  Moreover. 
HIPAA 's  portability  provisions  will 
alleviate  only  some  causes  of  "job 
lock" — for  example,  employees  might 
still  be  somewhat  impeded  from  taking 
jobs  where  no  coverage  is  offered. 
Eligible  individuals  might  benefit  in  this 
case  from  HIPAA 's  group-to-individual 
portability  provisions,  but  would  have 
to  pay  the  premium  themselves. 
Therefore,  many  individuals  who  report 
job  lock  will  not  necessarily  change  jobs 
as  a  result  of  HIPAA. 

There  also  appears  to  be  a  difference 
by  age  categories  of  the  extent  of  job 
lock.  The  Health  and  Retirement  Study 
(HRS),  conducted  by  the  University  of 
Michigan's  Institute  for  Social  Research, 
which  provides  an  emerging  portrait  of 
Americans  age  51  throu^  61  and  their 
spouses,  found  that  jpb  flexibility  is  a 
key  issue  for  this  age  group.  "Almost 
three-quarters  of  MRS  respondents 
would  prefer  to  phase  down  from  full- 
time  worii  to  part-time  work  when  they 
retire,  in  sharp  contrast  to  actual 
behavior,  where  most  people  who  retire 
leave  the  workfc»ce  entirely.  About  one- 
third  of  the  [>eople  who  would  not  look 
for  another  job  are  victims  of  'job  lock," 
unable  to  leave  because  they  might  give 
up  valuable  pensions  or  health 
instirance  bcmefits  if  they  switched 
employers"  (HRS  National  Institute  on 
Aging  Press  Release,  June  17.  1993). 

Empirical  evidence  for  job  lock  is 
mixed.  Buchmueller  and  Valletta  found 
strong  evidence  of  job  lock  among 
women  but  weak  evidence  among  men 
("The  Effects  of  Employer-provided 
Health  Insurance  on  Worker  Mobility," 
Industrial  and  Labor  Relations  Review, 
voliune  49,  niunber  3.  April  1996). 
Monheit  and  Cooper  conclude  that  the 
magnitude  and  importance  of  job  lock, 
which  some  studies  report  as  causing  a 
20  to  40  percent  reduction  in  mobility, 
is  not  as  great  as  generally  thought 
("Health  Insurance  and  Job  Mobility: 
Theory  and  Evidence,"  Industrial  and 
Labor  Relations  Review,  volume  48, 
number  1.  October  1994).  Kapur  found 
that  job  lock  does  not  have  a  significant 
effiect  on  job  mobility  ("The  Impact  of 
Pre-existing  Health  Conditions  on  Job 
Mobility:  A  Measure  of  Job  Lock."  WP- 
95-25,  Institute  for  Policy  Research), 
while  Gruber  and  Madrian  found  that 
COBRA  continuation  provisions,  and 
similar  state  laws  (allowing  individuals 
to  continue  coverage  through  their 
employer  group  health  plan  for  a 
specified  period),  have  led  to  a 


significant  increase  in  job  mobility 
("Health  Insurance  and  Job  Mobility:  the 
Effects  of  Public  Policy  on  Job-lock," 
Industrial  and  Labor  Relations  Review, 
volume  48,  number  1.  October  1994). 

CBO  does  not  quantify  potential  relief 
bom  "job  lock,"  which  is  a  social,  rather 
than  a  direct,  benefit  of  HIPAA.  Because 
people  freed  from  job  lock  are  going 
from  one  type  of  insurance  to  another 
(moving  to  a  different  group  health  plan 
or  to  an  individual  insurance  policy 
under  HIPAA  portability),  CBO  also 
views  freedom  from  job  lock  as 
consisting  of  "insured  expenses  •  •  • 
transferred  among  different  insurers 
•  •  •  (thatl  *  •  •  are  not  •  •  •  direct 
costs." 

The  majority  of  evidence  indicates 
that  job  lock  is  a  concern  for  many 
workers.  HIPAA  %vill  address  this 
concern,  though  the  number  of  workers 
who  will  gain  an  advantage  is  unclear 
and  how  the  value  of  the  benefit  can  be 
measured  is  also  unclear. 

As  the  forgoing  discussion  illustrates, 
HIPAA 's  social  benefits  are  expected  to 
be  far  ranging,  but  they  cannot  be 
meaningfully  quantified. 

HIPAA  might  also  pose  social  costs. 
In  particular,  increases  in  premiimfis 
under  HIPAA 's  portability  and  access 
provisions  could  erode  coverage.  These 
costs  are  expected  to  be  small,  however, 
particularly  in  the  group  market  where 
premium  increases  are  estimated  to  be 
very  small  relative  to  the  overall  market. 

In  siunmary,  HIPAA 's  portability  and 
access  provisions  are  expected  to  result 
in  a  number  of  largely  unquantifiable 
social  benefits.  These  include  greater 
continuity  of  coverage,  improved  access 
to  health  care  and  possible  corollary 
improvements  in  health  and 
productivity,  improved  stability  and 
efficiency  in  insurance  health  care 
markets,  eased  movement  from  public 
assistance  to  work,  and  gains  in  job 
mobility  that  are  fevorable  to  individual 
careere  and  to  U.S.  competitiveness. 

2.  Direct  Costs  and  Benefits  of  HIPAA's 
Portability  and  Access  Provisions 

HIPAA's  portability  and  access 
provisions  impose  direct  costs  and 
provide  direct  benefits  to  a  broad  range 
of  entities,  as  well  as  to  individual 
citizens.  Costs  will  be  incurred  by 
employers,  group  plans,  insurance 
companies  and  managed  care  plans 
("issuers"):  states,  in  their  capacity  as 
regulators,  and  states  and  localities  as 
entities  providing  health  care  coverage 
for  their  employees,  retirees  and 
dependents:  the  federal  government  as 
regulator  and  as  the  source  of  health 
care  coverage  for  employees,  anntiitants 
and  dependents,  and  for  others  through 
programs  such  as  Medicaid  and 
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Medicare.  Benefits  will  accrue  to 
individuals  and  to  small  employera 
whose  access  to  comprehensive 
insurance  is  improved. 

A  number  of  studies  have  evaluated 
the  direct  economic  impact  of  the  law. 
The  CBO  found  that  "to  the  extent  that 
states  have  not  already  implemented 
similar  rules,  these  changes  would 
clarify  the  insurance  situation  and 
possibly  reduce  gaps  in  coverage  for 
many  people." 

The  CBO  notes  that  because  HIPAA 
does  not  impose  limits  on  premiums 
issuers  may  charge,  insurance  coverage, 
though  available,  may  be  expensive. 
Consequentiy,  CBO  observes  that  the 
law  would  "make  insurance  more 


portable  for  some  people,  [but]  it  would 
not  dramatically  increase  the 
availability  of  insurance  in  general." 
The  controversial  question  of  the  extent 
to  which  there  will  be  increases  in 
issuer  premiiuns  is  discussed  more 
extensively  below. 

CBO  prepared  estimates  of  the  direct 
effects  of  the  provisions  of  the 
legislation  included  in  these  regulations 
(Letter  to  the  Honorable  Bill  Archer, 
August  1, 1996;  notes  are  also  from 
earlier  CBO  cost  estimates;  see  table 
below).  The  direct  cost-estimates  can 
reasonably  be  read  as  representing 
direct  benefits  as  well,  since  they 
generally  reflect  transfers  from  a  pre- 
mPAA  payer  to  a  post-HIPAA  payer. 


Certain  medical  expenses  that  * 

individuals  would  pay  out  of  pocket 
absent  HIPAA  will  be  paid  by  insurance 
programs  under  HIPAA.  In  CBO's 
estimates,  this  is  reflected  as  a  similar 
transfer  in  responsibility  for  payment 
from  individuals  to  insurance  programs.    i 
However,  the  actual  transfer  would  be        , 
more  complex.  For  example,  to  pay  the     j 
additional  claims,  insuren  must  collect     I 
additional  premiums,  which  in  turn  will  { 
be  paid  by  the  individuals  gaining 
greater  coverage  and  (in  most  cases)  by      ' 
other  covered  individuals,  or  by  their 
employers.  CBO's  estimates  represent        | 
gross  costs  to  plans  and  gross  benefits  to    | 
individuals,  and  do  not  account  for 
these  complexities. 


CBO  Cost  estimates  and  Number  of  People  Affected 


Provision 


Group:  Umrting  Lengtti  of  Pre-Ex- 
isting Condition  Exclusions  to 
12Montt)s. 

Group:  Creditable  Coverage  Re- 
ducing Pre-Ex. 

Group:  Above  two  comtxned  


Indmdual  (group-to-mdrvidual  port- 
ability, no  pre-existing  condition 
exclusion,  no  dental  because  o( 
health  condition,  guaranteed  re- 
newal). First  year  estimates. 

Indhridual:  Sut>sequent  years 


Yearty  cost  (direct  cost  lo  private 
sector) 


$50  miUion  in  first  year  (1997); 
$200  million  per  year  in  subse- 
quent years. 

$25  million  in  first  year  $100  mil- 
lion per  year  thereafter. 

$300  million 


$50  miMon 


$200  million  by  fifth  year  , 


Number  of  people  affected 


300.000  people  'Vould  gain  cov- 
erage" at  any  point  in  time,  or 
0.3%  of  people  with  private  em- 
ployment-based coverage. 

100,000  people  "^would  receive 
added  coverage"  at  any  point  in 
time. 


Otfrar  effects;  comments 


Assumes  "surge"  in  daims  costs; 
stirte  laws  taken  into  aocounL 


Smal  No.  of  peopte  affeded  re- 
flects "restrictive  eligtMlity  cri- 
teria" 


Comments:  about  .2%  of  total  premiums  in  group  and  employer-sport- 
sored  market;  but  may  be  overstated  because  HIMOs,  now  the  domi- 
nant option,  often  do  not  use  pre-ex  exduswns. 


45,000  people  covered  by  end 
first  year. 


"In  about  lour  years,  the  number 
of  people  covered;  would  pla- 
teau at  around  150,000". 


Provisions  would  apply  in  stales 
that  currentfy  have  5.4  million  of 
estimated  13.4  mMion  people  in 
irxliv.  martcel  (Ixjt  see  analyses 
beiow). 

Level  of  premiums  to  be  charged 
is  unknown;  states  may  limit  al- 
kMvabie  premiums,  but  such  lim- 
its may  impose  indvect  costs. 


Virtually  all  of  the  insurance  maricet 
reform  provisions  of  HIPAA  that  are 
implemented  through  these  regulations 
have  the  potential  to  increase  premiums 
in  the  group  market.  Group  plans  may 
have  to  bear  higher  costs  because  of  the 
statutory  limits  on  pre-existing 
condition  exclusions  and  the  creditable 
coverage  provisions  reducing  the 
application  of  permissible  pre-existing 
condition  exclusions.  CBO  has 
estimated  the  total  costs  of  these  two 
provisions  at  $300  million  annually 
after  full  implementation,  or  0.2%  of 
total  premiums  in  the  group  market. 
This  reflects  coverage  for  services  which 
would  have  been  excluded  under 
current  law  due  to  pre-existing 
condition  exclusions  in  insurance 
contracts,  but  which  would  be  covered 
under  HIPAA  due  to  HIPAA's  12- 
months  cap  on  exclusions  and  its 
provisions  requiring  credit  for  prior 
covuiage. 


CBO's  $300  million  cost  figure  reflects 
only  the  costs  of  the  statute's  limits  on 
pre-existing  conditions  exclusion,  and 
its  prior  creditable  coverage  provisions. 
It  does  not  include  the  administrative 
costs  to  plans  and  issuers  of  the 
HIPAA's  certification  requirement, 
which  the  Department  of  Labor  has 
measured  in  its  Paperwoii^  Reduction 
Act  analysis  below.  Similarfy,  CBO's 
$300  million  figure  does  not  include 
any  other  increased  premium  costs  that 
might  be  associated  with  the  statute's 
health  status  nondiscrimination  or 
guaranteed  renewability  provisions. 
CBO's  figure  does  try  to  estimate  (a) 
how  many  people  would  benefit  from 
the  statute's  limits  on  preexisting 
condition  exclusions,  and  its  prior 
creditable  coverage  provision,  and  (b) 
the  average  cost  tO'insurers  of  the 
extension  of  coverage  to  those 
individuals. 

Preexisting  condition  exclusion 
limitation:  CBO  derived  its  $300  million 


figure  by  estimating  that  approximately 
300,000  people  with  private 
employment-based  coverage  would  gain 
coverage  under  the  statute's  preexisting 
condition  exclusion  limitation 
provision,  at  a  direct  private  sector  cost 
of  $200  million  per  year.  CBO  adjusted 
this  estimate  to  exclude  people  who 
reported  being  limited  by  a  preexisting 
condition  restriction,  but  who  also  had 
secondary  health  coverage  to  pick  up 
the  cost  of  their  preexisting  condition. 
CBO  reasoned  that  undo-  these 
circumstances,  the  preexisting  condition 
exclusion  limitation  would  not  raise  the 
aggregate  costs  imposed  on 
employment-based  plans.  CBO  likewrise 
adjusted  its  estimate  to  reflect  the 
existence  of  state  lavvs  which  limited 
preexisting  condition  exclusion 
limitations  to  one  year  at  less  and 
require  that  previous  coverage  be 
Gtedited  against  those  exclusions.  These 
state  laws  generally  apply  to  group 
plans  of  50  or  teymt  employees,  and  do 
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not  include  self-funded  health  benefit 
plans  subject  to  ERISA  rather  than  state 
laws.  Since  plans  covered  by  such  state 
laws  would  not  have  to  change  their 
provisions  as  a  result  of  HIPAA,  CBO 
lowered  its  initial  estimate  of  the  people 
affiscted  by  the  bill. 

Crediting  Prior  Coverage:  CBO's  $300 
million  figure  also  includes  an  estimate 
that  100,000  people,  at  a  private  sector 
cost  of  about  $100  million  per  year, 
would  receive  some  added  coverage  as 
a  result  of  HIPAA's  prior  creditable 
coverage  provision. 

CBO  reports  that  these  estimates  are 
subject  to  considerable  imcertainty  for 
several  reasons.  First,  they  are  based  on 
individuals'  responses  to  surveys, 
which  should  be  treated  with  caution. 
Likewise,  unforeseen  changes  in  the 
health  insurance  market,  such  as 
changes  in  medical  costs  or  the  growth 
of  managed  care  plans,  could  raise  or 
lower  the  direct  costs  of  the  law. 
Increases  in  medical  costs  would 
obviously  raise  the  costs,  while  the 
expansion  of  HMO  penetration  in  the 
market  would  tend  to  reduce  the  law's 
effect,  since  HMOs  generally  do  not  use 
preexisting  condition  exclusions. 

CBO  also  reports  that  in  particular, 
distribution  of  the  costs  these  provisions 
would  be  uneven  across  health  plans. 
CBO  notes  that  "[o]nly  plans  that 
currently  use  pre-existing  condition 
exclusions  of  more  than  12  months 
would  face  the  $200  million  direct  costs 
of  the  statute's  exclusion  limitation." 
Data  from  a  Peat  Marwick  survey  used 
by  CBO  indicate  that  2.5%  of  employees 
are  in  such  plans.  Consequently,  "the 
costs  to  health  plans  that  use  long 
preexisting  condition  exclusions  would 
be  about  4.5%  of  their  premium  costs." 
Likewise,  only  those  plans  that  use 
preexisting  condition  exclusions  woidd 
face  the  $100  million  direct  cost  of  the 
mandate  to  credit  prior  coverage  against 
the  preexisting  conditions  exclusion. 
CBO  reports  that  "almost  half  of 
employees  are  in  such  plans — Implying 
that  the  plans  directly  affected  by  this 
mandate  would  have  direct  costs  equal 
to  about  one-tenth  of  one  percent  of 
their  premiums"  absent  the  statute. 

The  increased  costs  may  be  shared  by 
insurers,  plans,  and  insured  individuals. 
Additionally,  costs  also  may  be  borne 
direcdy  by  plans  that  an  issuer 
"experience  rates,"  i.e.  the  insurer 
determines  rates  according  to  the 
utilization  of  the  group  being  insured. 
Coats  may  also  be  borne  by  others 
insured  through  an  issuer  that  uses 
some  form  of  community  rating,  which 
spreads  risk  over  a  greater  number  of 
"insured  lives"  beyond  the  particular 
group  that  is  the  source  of  the  additional 
costs.  To  a  certain  extent,  a  group  may 


have  a  choice  in  the  degree  of  burden: 
if  the  group  knows  that  its  members 
incur  lower  costs  than  the  average  of  the 
issuer's  pool,  the  group  can  avoid  a 
community-rated  pool  by  becoming  self- 
insured. 

There  is  also  the  possibility  that  group 
market  premiums  may  increase  as  a 
result  of  the  HIPAA  reforms  in  the 
individual  market  if  insurers  spread  the 
costs  of  claims  in  the  individual  market 
across  a  pool  that  includes  group 
members.  HIPAA  expressly  provides  for 
this  possibility  as  one  of  the  elements  of 
an  acceptable  state  alternative 
mechanism.  (Such  issues  relating  to  the 
individual  market  are  discussed  in  more 
detail  below.) 

Assuming  that  the  CBO  is  correct  in 
projecting  that  the  premium  effect 
translates  into  0.2  percent  of  total 
premiums  in  the  group  market,  a 
minimal  premiiun  effect  is  likely. 

CBO  did  not  quantify  the  cost  of 
nondiscrimination  or  special  enrollment 
provisions. 

With  respect  to  nondiscrimination, 
approximately  135,000  workers  reported 
in  1993  that  they  were  excluded  fiom 
their  employer's  health  plan  because  of 
their  health,  according  to  DOL 
tabulations  of  the  April  1993  Current 
Population  Survey.  In  general,  HIPAA 
would  require  pluis  to  offer  benefits  to 
such  individusds. 

With  respect  to  special  enrollments, 
HIPAA  provides  that  individuals,  under 
certain  conditions,  are  permitted  to 
enroll  for  health  coverage  on  the  same 
terms  as  new  participants,  rather  than  as 
late  enrollees.  The  conditions  triggering 
eligibility  for  special  enrollment 
generally  include  events  in  which  an 
individual  loses  coverage  (such  as  when 
a  spouse  changes  jobs  when  couples 
legally  separate  or  divorce)  or  joins  a 
Camily  that  is  eligible  for  coverage 
(through  marriage,  birth,  or  adoption). 

Special  enrolmient  requirements 
benefit  individuals.  Absent  this 
provision,  eligible  individuals  could  be 
subject  to  pre-existing  conditions 
exclusion  periods  of  up  to  18  months, 
and  therefore  would  might  need  18 
months  of  prior  creditable  coverage  to 
fully  offset  a  preexisting  condition 
exclusion  period.  Under  the  provision, 
eligible  individuals'  exclusion  p)eriods 
are  limited  to  12  months.  This  special 
enrollment  provision  also  permits 
eligible  individiials  to  enroll 
immediately  in  plans  which  otherwise 
prohibit  late  enrollment,  or  which  allow 
late  enrollments  only,  during  wnnnnl 
open  enrollment  periods. 

Considering  some  of  the  major  groups 
that  coiild  benefit,  the  Departments 
estimate  that  734,000  fiamilies  would 
gain  eligibility  for  special  enrollments 


due  to  marriage,  as  would  701,000  due 
to  births,  and  292,000  due  to  job 
changes  in  the  family.  These  estimates, 
based  on  the  Survey  of  Income  and 
Program  Participation,  reflect  an  annual 
count  of  such  events  following  which 
the  relevant  spouse  or  new  bom  was 
uninsured,  or  covered  under  an 
individual  policy  or  Medicaid. 

Special  enrollments  may  result  in  a 
mai^inal  increase  in  aggregate 
premiums  and  claims  paid,  but  no 
change  in  average  premium  levels  for 
any  one  individual,  since  eligible 
individuals  are  not  likely  to  have  any 
higher  health  care  costs  than  the  average 
new  health  plan  participant. 

In  siunmary,  fflPAA's  portability  and 
access  provisions  will  result  in  a 
number  of  direct  costs  and  benefits. 
These  direct  costs  represent  transfers 
among  parties  and  not  changes  in 
overall  social  welfare.  CBO  estimates 
that  HIPAA's  group  portability 
provisions  will  result  in  $300  million  of 
additional  annual  direct  costs  to 
insmance  programs,  which  in  ttim 
represents  a  direct  benefit  of  $300 
million  in  added  coverage  for 
individuals.  Additional  direct  costs  and 
benefits  will  arise  from  similar 
extensions  of  coverage  under  HIPAA's 
group-to-individual  portability,  special 
enrollment,  and  nondiscrimination 
provisions.  Various  estimates  of  the 
costs  and  benefits  of  the  group-to- 
individual  provisions  are  offered  below. 
Costs  and  benefits  of  the  special 
enrollment  and  nondiscrimination 
provisions  have  not  been  quantified. 

3.  Affected  Market  Segments 

(1).  Impact  on  State,  Local  and  Tribal 
Governments 

The  statute  establishes  federal 
standards  and  allows  for  federal 
enforcement  in  an  area  that  has 
traditionally  been  the  domain  of  the 
states,  the  regulation  of  insurance. 
However,  the  statute  also  permits  states 
to  use  alternative,  state-specific 
mechanisms  to  achieve  greater 
portability  and  continuity  in  a  manner 
similar  to  the  federal  standards.  Many 
states  have  undertaken  insinance 
reforms  similar  to  the  HIPAA  provisions 
and  are  likely  to  seek  approval  for  the 
continuation  of  these  alternative 
mechanisms.  The  statute  provides  that 
enforcement  of  the  requirements  of  the 
law  will  be  the  responsibility  of  the 
states  (for  those  states  implementing 
alternative  mechanisms  as  well  as  for 
those  states  implementing  the  federal 
standards),  unless  a  state  is  unwilling  or 
unable  to  enforce  the  law.  Only  in  the 
latter  case  of  unwillingness  or  inability 
to  enforce  the  law  will  the  federal 
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government  implement  and  enforce  the 
law  in  a  given  state.  It  is  highly  imlikely 
that  there  will  be  any  instance  of  the 
faderal  government  Amniming  such  a 
role,  with  the  exception  perhaps  of  the 
territories.  There  is  no  federal  finnnn4il 
assistance  or  resources  to  implement 
these  provisions. 

The  CBO  has  generally  determined 
that  there  %vill  be  a  negligible  impact  on 
these  governmental  entities,  even  in  the 
event  that,  in  their  capacity  as  sponsor 
of  employee  health  care  coverage,  they 
choose  not  to  "opt  out"  of  having 
certain  provisions  of  the  statute  apply  to 
them.  IflPAA  provides  that  states  and 
localities  that  self-insure  their  health 
care  coverage  for  employees,  are 
permitted,  under  the  statute,  to  "opt 
out"  of  the  provisions  of  the  law 
afiiacting  them  with  respect  to  rules 
governing  pre-existing  condition 
limitations.  Some  entities  that  have  the 
option  available  will  "opt  out." 
However,  this  does  not  relieve  them  of 
the  responsibility  of  providing 
certifications  of  creditable  coverage  for 
their  covered  individuals.  HIPAA  does 
not  preempt  state  and  local  government 
collective  bargaining  laws,  ff  there  were 
no  opt-out  entities,  CBO  projects  that 
state  and  local  governments  would  see 
an  increase  in  health  care  costs  of  less 
than  $50  million,  or  0.1%  of  the  $40 
billion  annually  in  state  and  local  total 
health  insurance  expenditures. 

Those  who  would  benefit  from  the 
imposition  of  HIPAA  requirements  on 
state  and  local  governments  are 
individuals  who  are  subject  to  a  pre- 
existing condition  exclusion  that  would 
have  been  shortened  in  length  by 
HIPAA  either  under  the  12-month  limit 
or  the  crediting  or  prior  creditable 
coverage  provision.  As  the  CBO  points 
out,  this  benefit  (for  some)  is  coupled 
with  a  cost  to  (all  covered)  individuals 
because  it  is  assumed  that  states  and 
localities  would  pass  the  cost  off  to  their 
employees  through  reduced 
compensation  or  benefits. 

According  to  CBO,  the  impact  of  the 
law  on  the  states  in  their  capacity  as 
regulators  enforcing  new  insurance 
provision  is  marginnl  For  states  that 
have  been  enacting  insurance  reform 
measures  in  the  small  group  and 
individual  markets,  it  could  be  argued 
that  HIPAA  provides  a  benefit  to  the 
extent  that  the  introduction  of  federal 
standards  facilitates  the  states'  ability  to 
continue  insurance  reforms  in  these 
markets.  According  to  the 
Inteigovemmental  Health  Policy  Project 
(IHPP),  in  a  report  dated  June  of  1996, 
all  but  two  states  had  enacted  some  type 
of  small  group  market  reform,  and  35 
states  had  enacted  some  type  of 
individual  insurance  market  reform. 


The  presence  of  a  fiaderal  standard  that 
may  be  viewed  as  constituting  a  "floor" 
of  requirements  imposed  on  issuers  in 
these  two  markets  may  also  benefit  the 
states. 

The  individual  insurance  maiket  has 
traditionally  been  regulated  by  the 
states,  and  Qmgress  intended  that,  to 
the  manmum  extent  possible,  the  states 
should  continue  this  regulatory  role.  To 
this  end,  the  law  provides  states  with 
these  options:  (1)  implement  an 
alternative,  state-specific  mechanism  to 
ensure  access  to  individual  health  care 
coverage;  (2)  adopt  and  administer  the 
federal  standards  of  HIPAA;  or  (3)  allow 
the  federal  government  to  administer 
the  law. 

In  devising  the  first  option,  the 
implementation  of  an  alternative 
mechanism,  Congress  afforded  states  a 
good  deal  of  flexibility  in  establishing 
an  alternative  mechanism.  At  least  30 
states  are  expected  to  implement 
alternative  mechanism,  each  unique  to 
the  state's  demographics  and  maricet 
conditions.  States  are  encouraged  to 
explore  innovative  options  and  intend 
to  afford  states  as  much  flexibility  as 
possible  in  the  design  of  their 
alternative  mechanisms.  Throughout  the 
process  of  reviewing  proposed 
alternative  mechanisms,  the  states'  need 
for  flexibility  must  be  balanced  with  the 
rights  of  the  individuals  afforded 
protection  under  the  law. 

Our  main  concern  is  that  the  primary 
goal  of  HIPAA  be  achieve:  that  eligible 
individuals  are  guaranteed  coverage  in 
the  individual  market,  to  the  extent  that 
policies  are  available,  %vithout  a 
preexisting  condition  exclusion  period. 
HHS  intends  to  review  states' 
mechanisms  with  this  goal  in  mind;  so 
the  information  presented  should 
present  a  clear  picture  of  the 
mechanism's  impact  on  eligible 
individuals.  The  information  requested 
in  these  regulations  (section  148.126(h)) 
closely  parallels  the  statutory 
provisions.  While  such  information 
collection  requirements  may  impose  a 
burden  on  each  state  that  chooses  to 
implement  an  alternative  mechanism, 
such  information  is  necessary  in  order 
to  effectively  evaluate  the  mechanism 
and  ensure  that  the  mechanism  will 
provide  eligible  individuals  the 
protection  giiaranteed  by  the  law. 

The  states  are  imlikely  to  choose  the 
option  whereby  the  Secretary  (HCFA) 
implements  and  enforces  HIPAA  in  die 
states.  Bght  states,  however,  may 
choose  the  "federal  fall-back"  option  of 
incorporating  the  HIPAA  standards  into 
state  law  rather  than  developing  an 
alternative  mechanism. 

The  statutes  provides  that  a  state  is 
prestuned  to  be  implementing  an 


acceptable  alternative  mechanism  as  of 
January  1,  1998.  unless  the  Secretary  of 
HHS  notifies  a  state  of  her  disapproval 
of  the  mechanism  by  July  1, 1997.  In 
states  where  the  legislature  does  not 
meet  in  a  regidar  session  between 
August  21,  1996  and  August  20, 1997, 
the  state  is  presumed  to  be 
implementing  an  acceptable  alternative 
mechanism  as  of  July  1, 1998.  To  our 
knowledge,  only  Kentucky  qualifies  for 
this  exception  The  statute  also  provides 
an  extension.  Before  nrmking  an  initial 
determination,  HHS  intend  to  make 
every  effort  to  consult  with  the 
appropriate  state  officials.  After 
consultation  with  appropriate  state 
officials,  should  there  still  be  cause  for 
disapproval,  HHS  will  allow  the  state  a 
reasonable  opportunity  to  revise  the 
mechanism  or  sulnnit  a  new 
mechanism.  Throughout  this  process, 
HHS  may  require  further  information 
from  state  officials  regarding  particular 
aspects  of  their  insurance  maiket 
reform.  While  such  requests  for 
information  may  also  impose  an 
additional  burden  on  the  state,  this 
information  will  be  necessary  to  insure 
that  the  mechanism  vrill  provide  the 
protections  guaranteed  to  eligible 
individuals  under  the  law. 

As  required  by  law,  the  Secretary  of 
HHS  will  review  each  alternative 
•  mechanism  every  three  years.  In  this 
respect,  the  regulation  adheres  closely 
to  the  statutory  burden  and  merely 
clarified  that  resubmission  is  required 
on  every  three-year  anniversary  of  the 
last  submission  date.  HHS  has  also 
provided  a  process  for  review  of  future 
mechanisms,  should  a  state  may  wish  to 
revise  an  existing  mechanism  at 
propose  a  new  mechanism. 

In  addition  to  implementing  an 
alternative  mechanism,  a  state  may 
choose  to  adopt  and  administer  the 
federal  statutory  provisions.  Our 
regulations  in  this  regard  do  not  differ 
from  the  statutory  provisions.  As  noted 
above,  it  is  likely  that  up  to  eight  states 
would  choose  this  option. 

Finally,  a  state  may  choose  to  allow 
the  federal  government  to  admmister 
the  federal  statutory  provisions  in  die 
state.  Although  this  is  a  possibility 
contemplated  in  the  statute,  it  is 
unlikely  that  any  state  would  choose 
this  option.  However,  the  impact  of  the 
r^ulations  that  implement  this  option 
is  discussed  below. 

In  states  that  have  an  acceptable 
alternative  mechanism  for  ensuring 
access  to  individual  insurance  or  health 
care  coverage,  the  unplementation  of 
laws  and  determination  of  compliance 
with  those  laws  is  exclusively  a  state 
matter.  For  othor  states,  HIPAA  gives 
the  Secretary  authority  to  issue 
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reguladons  to  cany  out  the 
implementation  Euid  enforcement  of 
mPAA  provisions  for  the  states  that 
choose  the  "fad^al  Callback"  option 
(using  federal  standards),  and  for  states 
in  which  the  federal  government  will 
directly  administer  the  HIPAA 
provisions.  These  regulations  specify 
the  following: 

•  Documentation  that  must  be 
submitted  to  the  state  (federal  default) 
or  to  HCFA  (direct  regulation  by  the 
federal  government)  demonstrating 
compliance  with  the  statute; 

•  The  maimer  in  which  an  insurer 
markets  individual  policies; 

•  The  procedure  and  time  frames  the 
issuer  follows  in  determining  whether 
someone  is  an  eligible  individual,  and 
the  effective  date  of  the  individual's 
coverage: 

•  The  procedure  to  follow  for  a 
request  to  limit  enrollment  in  the  case 
of  an  HMO's  or  insurer's  capacity 
limitations  (network  capacity  or 
financial  capacity):  and 

•  The  procedure  for  determining 
whether  the  benefit  packages  ofiisred  in 
the  individual  market  are  consistent 
with  statutory  requirements. 

In  states  electing  the  federal  fall-back 
approach,  the  state  determines  the  level 
of  documentation  required  to  establish 
compliance  with  the  HIPAA  provisions. 
The  Departments  do  not  know  the 
extent  of  burden  states  will  impose  on 
plans  as  a  result  of  HIPAA.  Although 
there  is  not  likely  to  be  direct  federal 
enforcement  in  any  state,  in  those  states 
in  which  HCFA  does  administer  the 
law,  issuers  have  90  days  after  July  1, 
1997,  to  provide  documentation 
concerning  individual  policy  forms  the 
issuer  already  markets;  and  90  days 
prior  to  the  beginning  of  the  calendar 
year  prior  to  marketing  a  new  policy 
form.  With  regard  to  these  time  frames, 
the  90-day  period  should  not  be 
burdensome.  Much  of  the  information 
raquired  to  be  submitted  regarding  the 
policy  forms  in  the  individual  market  is 
material  the  issuer  will  generally  have 
filed  with  a  state  insurance 
commissioner  ("information  on  all 
products  offered  in  the  individual 
market":  marketing  material,  often 
submitted  to  states  on  a  "file  and  use." 
or  informational  basis).  For  such 
information  the  submission  to  the 
federal  government  is  burdensome  only 
in  that  it  is  duplicative  of  material  given 
to  the  state.  The  HIPAA-specific 
materials  are  generally  not  duplicative 
and  constitute  a  biuden  on  issuers  to 
provide  HCFA  with  the  following 
information: 

•  An  explanation  of  how  the  issuer  is 
complying  with  the  provisions  of 
HIPAA,  including  how  the  issuer  will 


inform  eligible  individuals  of  available 
policy  forms; 

•  IVemiiun  volumes  or  actuarial 
values  (depending  on  which  election  is 
made  regarding  compliance  with  rules 
on  the  t\^  of  policy  to  be  offered);  and 

•  A  description  of  the  risk  spreading/ 
financial  subsidization  mechanic  to  be 
used  for  individual  policy  forms. 

The  last  two  items  represent 
reqiiirements  of  the  statute,  while  the 
first  item  is  necessary  to  ensure  that 
there  is  effective  implementation  of  the 
statute.  For  the  first  item,  issuers  will 
have  to  become  familiar  with  the 
provisions  of  HIPAA  in  order  to  comply 
with  the  documentation  requirement, 
which  can  be  a  considerable  burden,  but 
the  other  information  requirements 
should  not  be  burdensome.  One  way  in 
which  these  regulations  lessen  the 
burden  for  plans  electing  to  offer 
"representative  coverage"  rather  than 
the  most  popular  policy  forms  is  by  not 
prescribing  the  method  of  determining 
the  actuarial  value  of  representative 
coverage.  Issuers  may  make  their  own 
determinations  of  actiiarial  value  and 
present  them  to  HCFA  for  verification. 

(2).  Impact  of  the  Law  in  Different  States 
The  impact  of  the  law  on  individuals, 
employers,  group  plans,  and  issuers 
may  vary  somewhat  from  state  to  state. 
"  Many  state  reforms  resemble  HIPAA's 
portability  provisions,  often  meeting  or 
exceeding  particular  HIPAA  standards. 
The  CBO  notes  that  it  "lowered  its 
initial  estimate  of  the  niunber  of  people 
affected  by  the  bill"  in  recognition  of 
such  state  reforms.  Where  state  laws 
resembling  HIPAA  exist,  the  marginal 
impact  of  HIPAA  is  reduced. 

The  degree  to  which  a  state's  reforms 
lessen  the  impact  of  HIPAA's  portability 
provisions  depends  on  the  degree  to 
which  the  state's  requirements  exceed 
these  provisions,  and  on  what 
proportion  of  insured  individuals  in  the 
state  are  covered  by  the  state's  reforms. 
In  general,  individuals  not  covered  by 
state  reforms  are  those  emolled  in 
programs  for  which  such  state  reforms 
are  preempted  by  federal  law.  These 
include  individuals  enrolled  in  federal 
programs  such  as  Medicare  and  the 
Federal  Employees  Health  Benefits 
Program  or  in  self-insured  ERISA  plans. 
Individuals  enrolled  in  ERISA  plans 
that  are  not  self  insured  are  covered  by 
such  state  reforms  that  are  specifically 
saved  from  preemption  by  HIPAA. 

According  to  a  study  by  Jacob 
Klerman  of  RAND,  New  Estimates  of  the 
Effect  of  Kassebaum-Kennedy's  Group- 
to-Individual  Conversion  Provision  on 
Premiums  for  Individual  Health 
Insurance  (1996),  42  states  have 
guaranteed  issue  ndes  in  the  individual 


marlfLet  or  a  high-risk  pool  that  could 
qualify  the  states  as  meeting  the 
alternative  mechanism  requirements  of 
HIPAA.  This  is  consistent  with  other 
information  the  Departments  have 
received  to  the  effect  that  only  eight 
states  may  adopt  the  federal  HIPAA 
standards  (to  be  admimstered  by  the 
states).  (The  individual  market  issues 
are  discussed  in  greater  detail  below.) 
An  analysis  prepared  by  staff  of  the 
Pension  and  Welfare  Benefits 
Administration  (PWBA)  of  the 
Department  of  Labor  foimd,  for  the 
group  market,  that  41  states  have  small 
group  guaranteed  issue;  of  that  number 
five  do  not  conform  with  (or  are  not 
more  generous  than)  HIPAA  rules  on 
guaranteed  issue,  and  21  define  £•  small 
group  differenUy  from  HIPAA  by 
starting  the  small  group  category  at 
three  individuals  (rather  than  HIPAA's 
two) — the  situation  in  11  states — or  by 
extending  the  provisions  to  groups  not 
reaching  HIPAA's  50  (4  states  define  a 
small  group  as  up  to  49;  one  as  40;  and 
ten  as  either  24  or  25).  These  states  are  . 
likely  to  make  relatively  small  changes 
as  necessary  to  conform  their  laws  to 
HIPAA  standards.  The  National 
Association  of  Insiuance  Commissioners 
has  also  engaged  in  extensive  efforts  to 
help  the  states  conform  their  laws. 

'uiirty-one  states  already  have 
provisions  which  require  that  group 
health  plans  offer  additional  enrollment 
opportunities  to  employees  under 
circtunstances  similar  to  HIPAA's 
special  enrollment  opportunities.  The 
statute  expands  the  state  baseline  by 
adding  legal  separation  as  a  grounds  for 
special  enrollment  eligibility,  and 
expressly  includes  COBRA  as  prior 
group  health  coverage.  The  statute 
further  requires  retroactive  coverage  for 
newborns  and  adopted  children  if 
special  enrollment  is  requested  within 
30  days  of  birth,  placement  for 
adoption,  or  adoption.  Ciurent  state 
requirements  reduce  the  overall 
economic  impact  of  the  special 
enrollment  requirements  on  the  group 
health  market. 

For  pre-existing  conditions 
limitations  in  group  health  plans. 
HIPAA  provides  that  the  maximum 
allowable  period  is  12  months  ("look- 
forward"),  or  18  months  for  a  late 
enrollee  (someone  enrolling  outside  of 
an  initial  or  special  enrollment  period) 
for  conditions  arising  within  the  six 
months  ("look-back")  preceding  the 
enrollment  date  in  a  group  health  plan. 
HIPAA  also  provides  that  prior  coverage 
for  which  there  was  not  a  break  in 
coverage  of  63  days  or  more  would  be 
credited  against  the  pre-existing 
condition  exclusion.  Using  the  PWBA 
analysis  and  information  from  the  IHPP. 
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88  of  mid-1996,  30  states  had  time  limits 
on  pre-existing  condition  exclusion 
periods  that  are  the  same  as.  or  more 
favorable  to  individuals,  than  the 
HIPAA  provisions  for  the  group  mariwt; 
and  14  other  states  have  limits  on  pre- 
existing condition  time  limits.  Among 
these  44  states,  ten  states  allow  crediting 
or  prior  coverage  for  which  the  duration 
of  the  break  in  coverage  equals  or 
exceeds  63  days  (more  generous  than 
HIPAA);  eight  states  allowed  breaks  in 
coverage  of  60  days;  18  states  allowed 
30  or  31  days  of  a  break  in  coverage;  and 
four  states  had  no  crediting  of  prior 
coverage.  State  laws  which  exceed 
HIPAA  standards  will  not  be  pre- 
emptied  by  HIPAA. 

(3).  Group  Plans 

HIPAA  sets  mininnim  standards  for 
all  group  health  plans,  including  self- 
funded  plans  that  are  shielded  by  ERISA 
from  states'  HIPAA-like  requirements. 
The  General  Accounting  Office  has 
estimated  that  about  27%  of  the 
Nation's  population  received  health  care 
coverage  through  ERISA  self-funded 
plans  (17%). 

Although  the  GAO  report  indicated 
that  the  niunber  of  people  covered  by 
self-insured  plans  is  increasing,  other 
data  indicate  that  there  has  been  a 
decline  in  such  coverage  because  of  the 
increasing  number  of  individuals 
covered  by  HMOs  that  operate  as 
insured  plans.  However,  an  HMO 
network  may  constitute  an  exclusive 
provider  organization  for  a  self-insured 
plan.  Liston  and  Patterson  [Analysis  of 
the  Number  of  Workers  Covered  by  Self- 
Insured  Health  Plans  Under  the 
Employee  Retirement  Income  Security 
Act  of  1974— 1993  and  1995,  prepared 
for  the  Henry  J.  Kaiser  Family 
Foundation,  August  1996)  found  that 
from  1993  to  1995  the  number  of 
Americans  covered  by  fully  or  {lartly 
self-insured  plans  declined  from  37.6 
million  to  32.5  million  (a  14%  decline). 
The  rate  of  decline  was  greatest  in 
smaller  firms:  for  firms  with  fewer  than 
100  workers,  the  number  of  workers 
covered  under  fully  or  partially  self- 
insured  plans  declined  form  8.2  million 
to  5.4  million  (a  34%  decline).  For  firms 
with  25  or  fewer  employees,  the 
numbers  declined  from  2.9  million  to 
2.2  million  bom  1993  to  1995  (a  24% 
decline). 

The  relevance  of  these  numbers  to  an 
analysis  of  HIPAA  has  to  do  both  with 
the  number  of  people  that  can 
potentially  benefit  bom  the  HIPAA 
provisions  (if  the  employees  moving  to 
ERISA-insiued  plans  are  in  states  that 
already  have  provisions  similar  to 
HIPAA,  effocts  will  be  smaller),  as  well 
as  the  related  issue  (partially  a 


consequence  of  the  former)  of  the  extent 
to  which  the  small  group  market  in  a 
given  state  may  be  "disrupted"  because 
of  the  effects  of  HIPAA.  (For  example, 
will  the  HIPAA  provisions  create  a 
situation  in  which  either  insurers  will 
abandon  markets  or  employers  will 
discontinue  health  care  coverage?) 
Although  the  Departments'  economic 
impact  analysis  does  not  contain  a  stete- 
by-state  analysis  of  the  relationship 
between  employees  covered  imder  self- 
insured  plans  (and  any  changes  in  those 
numbers)  and  the  stetes  that  have 
reforms  similar  to  HIPAA,  Liston  and 
Patterson  foimd  that  the  South  was  the 
only  region  of  the  country  in  which 
there  was  an  increase  in  the  number  of 
employees  covered  by  self-insured  or 
partially  self-insured  (reflecting  the 
lower  penetration  of  HMOs  in  Southern 
stetes).  Date  about  individual  stetes  do 
not  appear  to  be  available.  A  recent 
GAO  report  notes  that  "no  analysis 
exists  on  the  number  of  individuals 
affected  by  these  stete  [insurance] 
reforms"  [Health  Insurance  Portability: 
Reform  Could  Ensure  Continued 
Coverage  for  Up  to  25  Million 
Americans.  HEHS-95-257,  September 
1995). 

For  1995,  the  South  (stretching,  imder 
the  Liston-Patterson  definition,  bom  the 
South  Atiantic  stetes  to  the  West  South 
Central  stetes  of  Arkansas.  Louisiana, 
Oklahoma  and  Texas)  had  35%  of  all 
employees  covered  by  self-insured  or 
partially  self-insured  plans,  while  those 
same  stetes  had  30%  of  the  private- 
sector  employees  with  health  care 
coverage.  Three  of  the  seven  stetes  that 
had  no  pre-existing  condition 
limitetions  regulations  in  the  PWBA 
analysis  were  Southern  stetes;  of  the  11 
stetes  that  had  no  guaranteed  renewal 
provisions  for  group  health  plans,  four 
were  in  Southern  stetes.  It  would  appear 
then,  that  to  the  extent  that  practices  in 
the  ERISA  small  group  market  in 
Southern  stetes  diverge  significantly 
fit>m  HIPAA  provisions  employers  will 
have  to  adhere  to,  there  are  possible 
major  impacte  of  HIPAA  in  those 
markets. 

(4).  The  Individual  Insurance  Market 

In  the  individual  insurance  market 
the  stetute  provides  for  guaranteed  issue 
of  a  policy  to  "eligible  individuals" 
(individuals  coming  from  the  group 
market,  who  have  18  months  of 
aggregate  crediteble  coverage,  from  any 
of  various  types  of  health  caie  coverage). 
In  addition  to  this  guaranteed  issue 
requirement,  insurers  are  not  p>ermitted 
to  apply  any  per-existing  condition 
exclusions  to  this  group.  Individual 
policies  are  guaranteed  renewable 
except  under  certain  circumstances.  The 


stetute  does  not  place  any  limite  on  the 
premiums  insiuers  may  charge  for  the 
policies  made  available  to  eligible 
individuals.  Stetes  are  permitted  to  have 
alternative  mechanisms  that  achieve  the 
same  ends  as  the  HIPAA  requiremente. 
though  any  alternative  is  required  to 
have  no  pre-existing  condition 
exclusions. 

The  individual  insurance  market 
reforms  ore  of  greatest  benefit  to 
individuals  who  voluntarily  or 
involuntarily  leave  their  jobs  and  wish 
to  maintain  some  level  of  health 
insurance.  As  discussed  above,  the 
availability  of  individual  insurance  may 
decrease  "job  lock"  by  allowing  people 
to  maintain  continuous  protection  as 
they  move  between  jobs.  Individuals 
who  enter  the  individual  market  from 
the  group  market  may  choose  to  do  so 
because  their  new  employer  may  not 
offer  insurance  or  the  employer's 
coverage  is  limited;  or  they  may  expect 
to  be  without  a  job  for  a  period  of  time 
(for  example,  because  they  are  "early 
retirees"  who  do  not  yet  have  Medicare 
entitlement  and  do  not  have 
emplojrment-based  retiree  health  care 
coverage).  The  CBO  projecto.  in  date 
cited  above,  that  the  number  of  people 
benefiting  from  the  HIPAA  (getting 
coverage  when  it  would  have  been 
denied  absent  HIPAA)  individual 
market  reforms  would  "plateau"  at  the 
150,000  range  by  the  fourth  year  of  the 
law.  The  GAO  (HEHS-95-257,  cited 
above)  determined  that  about  two 
million  ]>eople  each  yecu  could  convert 
to  individual  insurance  bom  group 
coverage,  based  on  tiunover  rates  among 
small  employers  and  rates  of  COBRA 
continuation  of  coverage. 

Individual  market  premium  efCecte 
vary  by  stete.  In  stete  regulatory  activity, 
fewer  stetes  have  provisions  similar  to 
HIPAA's  in  the  individual  market  as 
compared  to  stete  reforms  in  the  small 
group  market  HIPAA  will  affiact  the 
individual  insurance  markets  in  many 
stetes.  The  RAND  and  IHPP  date 
indicate  that  only  eleven  stetes  have 
guaranteed  issue  laws  few  the  individual 
market  Eight  additional  stetes  have  an 
insvuer  (Blue  Cross-Blue  Shield)  ofCering 
open  enrollment  in  the  individual 
market.  Twenty-three  stetes  have  laws 
limiting  the  period  of  pre-existing 
condition  exclusions,  but  only  one  stete 
allows  no  such  exclusion  period,  with 
most  stetes  allowing  a  12-month 
exclusion  period  with  a  6-  or  12-month 
"lookback." 

One  of  the  most  contentious  issues  in 
discussions  of  HIPAA's  effect  on  the 
individual  insurance  market  has  been 
the  issue  of  premiums  in  that  market 
HIPAA  does  not  impose  any  rating 
requiremente  on  insiuers  in  the 
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individual  market,  meaning  that  the 
insurers  are  free  to  price  their 
individual  products  in  any  manner  that 
is  consistent  with  state  law.  IHPP  data 
show  that  for  the  individual  market, 
seven  states  have  rating  bands 
(premiums  must  be  within  certain  upper 
and  lower  bounds  in  relation  to  a 
"standard"  premiiun),  and  eight  states 
require  community  rating  of  some  form 
(a  form  of  rating  that  can  be  roughly 
described  as  rating  across  a  larger  pool 
of  insiued  individuals,  for  example, 
across  all  of  an  issuer's  insured 
individuals,  across  defined  age 
categories,  etc.).  Rating  bands  and 
community  rating  requirements  have 
the  same  intended  effect  as  HIPAA,  to 
increase  the  availability  of  insurance, 
but  they  additionally  seek  to  assure 
affordable  coverage.  There  will  be 
interactions  between  the  HIPAA 
approach  to  increased  availability 
(guaranteed  issue  and  elimination  of 
pre-existing  condition  exclusions  for 
certain  individuals  with  prior  coverage) 
and  the  rating  approach  in  those  states 
in  which  guaranteed  issue  rules  and 
pre-existing  condition  exclusion  rules 
differ  from  HIPAA's  provisions. 

Affordability  of  individual  coverage  is 
a  significant  issue  with  HIPAA.  The 
Health  Insurance  Association  of 
America  (HIAA)  has  projected  that  the 
individual  market  reform  provisions  of 
HIPAA  will  cause  an  eventual  22% 
increase  in  premiums  in  that  market 
("The  Cost  of  Ending  Job  Lock'  or  How 
Much  Would  Health  Insurance  Costs  Go 
Up  If  'Portability'  of  Health  Insurance 
Were  Guaranteed? '.  February  20. 1996). 
HIAA  projects,  on  that  basis,  that 
eventually  500.000  to  one  million 
people  would  leave  the  individual 
insurance  market  because  of  rate 
increases  necessitated  by  the  HIPAA 
reforms.  HIAA  bases  this  estimate  on 
the  current  number  of  people  insiued  in 
the  individual  market,  the  number  of 
new  entrants  in  the  market,  their  costs, 
and  the  price-sensitivity  of  purchasers 
of  insurance. 

Other  studies  have  arrived  at 
conclusions  that  are  very  diffarent  from 
the  HIAA  conclusions.  The  main 
difiierence  with  other  studies  is  that 
HIAA  assiunes  that  HIPAA  will  cause 
states  to  impose  restrictions  on  the  level 
of  premiums  insurers  may  charge  in  the 
individual  market  There  are  no  such 
requirements  in  HIPAA.  The  HIAA 
assumes  that  people  currently  covered 
in  the  individual  market  will  be 
included  in  the  rating  pool  that  includes 
individuals  who  are  newly  insured 
under  HIPAA  provisions.  The  American 
Academy  of  Actuaries  (AAA),  for 
example,  found  that  the  premium 
increases  in  the  individuJal  market 


would  be  in  the  range  of  two  to  five 
percent,  and  the  increases  would  take 
effect  over  a  longer  time  span  that  one 
year.  The  AAA  took  into  account 
ciurent  state  laws,  including  state  laws 
related  rate  restrictions  in  the  small 
group  market. 

Jacob  Klerman,  or  RAND,  examined 
HlAA's  assumptions  and  methodology 
and  found  that  (a)  using  HlAA's 
assiunptions,  but  employing  more  up-to- 
date  or  otherwise  improved  data  ("better 
estimates  of  the  underlying  figures"), 
the  increase  in  individual  premiums 
would  be  5.7%:  and  (b)  using  different 
assumptions,  the  premiiun  effect  would 
be  2.3%  and  may  be  as  little  as  1%  or 
less  {New  Estimates  of  the  Effect  of 
Kassebaum-Kennedy's  Gmup-to- 
Individual  Conversion  Provision  on 
Premiums  for  Individual  Health 
Insumnce,  RAND,  1996).  For  the  latter 
projections,  Klerman  assumed  a 
different  level  of  claims  costs  for  new 
entrants  (150% ,  based  on  studies  of  the 
costs  for  COBRA  continuation  policies, 
versus  the  HlAA's  200%),  that  the 
premium  pricing  for  the  new  policies 
would  not  be  pooled  with  others  in  the 
individual  market,  and  that  state  laws 
would  have  effects  that  the  HIAA 
analysis  did  not  consider.  Note  that,  as 
with  the  GAO  report  quoted  above, 
these  analyses  are  based  on  an  earlier 
version  of  an  insurance  reform  bill,  S. 
1028,  in  which  the  guaranteed  issue  was 
available  only  to  those  with  18  months 
of  group  coverage.  This  analysis  does 
not  measure  how  many  more  people  are 
encompassed  in  the  larger  HIPAA 
"eligible  individual"  group  comprising 
individuals  whose  last  type  of  coverage 
was  group  coverage  but  who  had  prior 
coverage  during  the  18-month  period 
frDm  a  different  source;  this  will  slightly 
increase  the  cost. 

Another  study,  done  for  HHS,  by 
Actuarial  Research  Corporation  (ARC), 
had  results  that  were  similar  to  the 
RAND  results.  ARC  projects  possible 
increases  in  individual  premiums 
ranging  bom  1.4  percent  to  2.8  percent. 

K.  Statutory  Proviuons  Afbcting 
Administrative  Piece— ca 

While  these  rules  implement  the 
statute's  goal  of  expanding  coverage  and 
portability  of  coverage  by  reducing  the 
use  of  pre-existing  condition  exclusions, 
for  purposes  of  performing  this 
economic  impact  analysis,  it  is 
appropriate  to  break  the  regtdations 
down  into  the  following  compKjnents: 
certifications  and  notices  informing 
individuals  of  their  right  to  request  a 
certification;  notification  of  the 
application  of  a  pre-existing  condition 
exclusion  period;  alternative  methods  of 
crediting  coverage;  and  guidelines  for 


implementing  the  statue's  special 
enrollment  requirements.  The  notice 
and  notification  requirements  are 
largely  a  result  of  this  rulemaking.  The 
certification  requirements  are  largely 
prescribed  by  HIPAA,  with  certain 
aspects  that  mitigate  the  impact  of  the 
statute  resulting  from  this  rulemaking. 
While  the  alternative  method  of 
counting  compliance  is  authorized  by 
HIPAA,  the  classes  and  categories  of 
coverage  to  be  measured  were  created  at 
the  discretion  of  the  three  Departments. 

1.  Staggered  Effective  Dates 

In  general,  the  effective  dates  of 
HIPAA's  group  health  plan  provisions 
are  tied  to  plans'  fiscal  years  and  to  the 
expiration  of  collective  bargaining 
agreements  under  which  some  plans  are 
maintained.  Provisions  whose  effective 
dates  are  so  tied  included  those 
pertaining  to  pre-existing  condition 
exclusions,  crediting  prior  coverage,  and 
special  enrollments.  (The  effective  dates 
of  HIPAA's  certification  provisions  are 
not  so  tied.)  Non-collectively  bargained 
plans  become  subject  to  these 
provisions  of  HIPAA  in  the  first  plan 
year  beginning  on  or  after  the  July  1, 
1997.  Collectively  bargained  plans 
become  subject  the  first  plan  year 
beginning  on  or  after  the  later  of  July  1, 
1997  or  the  expiration  of  a  collective 
bargaining  agreement  that  was  in  place 
prior  to  HIPAA's  date  of  enactment, 
August  21,  1996. 

More  than  one-half  of  plans  begin 
their  fiscal  years  on  January  1. 
Therefore,  diere  is  a  large  concentration 
of  plans  and  participants  that  become 
subject  to  HIPAA  in  January  1998. 
Overall,  the  proportions  of  participants 
and  plans  (respectively)  that  become 
subject  to  HIPAA  in  1997  are  15  percent 
and  24  percent;  in  1998,  68  percent  and 
69  percent;  in  1999, 11  percent  and  4 
percent:  and  in  2000,  5  percent  and  2 
percent. 

The  compliance  costs  of  these 
regulations  regarding  certification  and 
notice,  pre-existing  condition  exclusion 
notification,  and  notice  of  enrollment 
rights  was  estimated  based  upon 
information  in  the  public  domain  and 
data  available  to  the  Departments  on 
industry  practices.  To  derive  data  on 
health  coverage  and  employment  shifts 
of  individuals,  for  the  purposes  of  this 
analysis  the  Departments  referred  to 
data  collected  from  the  Census  Bureau's 
Current  Population  Survey  and  Survey 
of  Income  and  Program  Participation,  as 
well  as  the  National  Health  Interview 
Survey  and  the  Department  of  Labor's 
database  of  1993  Form  5500 
information,  the  most  ctirrent  available. 
Supplemental  data  on  employer- 
sponsored  health  care  v/as  obtained 
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from  the  Peat  Marwlck  Benefits  Survey 
and  the  ELS  Employee  Benefits  Siuvey. 

2.  Initial  vs.  Ongoing  Costs 

Costs  may  be  separated  into  mitinj 
costs  and  ongoing  costs.  Initial  costs  of 
the  new  certification,  notice,  pre- 
existing condition  exclusion 
notification,  and  special  enrollment 
requirements  have  several  components, 
including  capital  costs  of  preparations 
for  collecting  information  such  as 
purchasing  or  upgrading  computers  and 
software,  and  record  storage  bcilities. 
Initial  costs  may  also  be  expected  to 
include  progranuning  or  reprogramming 
automated  systems  to  track  periods  of 
prior  creditable  coverage,  and  to  track 
plan  participants  and  the  type  of 
coverage  they  hold,  e.g.  individual  or 
family  coverage.  Initial  costs  also 
include  up-front  expenditures  for 
revisions  of  plan  documents  to  comply 
mth  the  new  statutory  and  regulatory 
requirements.  These  costs  were 
annualized  over  the  estimated  "Ufe"  of 
the  regulation,  10  years,  in  order  to 
show  such  costs  on  an  annual  basis.  It 
is  estimated  that  the  15,604  plans  that 
will  process  certifications  internally 
(rather  than  use  a  service  provider)  will 
incur  an  average  cost  of  $5,000  per  plan 
to  revise  their  automated  records 
systems  to  accommodate  this 
information  for  a  total  cost  of  $78 
million  over  10  years  beginning  in  1997. 
Presented  here  as  direct  costs,  initial 
costs  are  a  component  of  overall  social 
costs. 

Ongoing  expenditures  incurred 
annually  include  the  costs  to  group 
health  plans,  health  insurance  issuers 
and  self-funded  plans  of  performing  the 
continuing  administrative  tasks  of 
calculating  periods  of  creditable 
coverage,  printing  forms  for  notices, 
preparing  an  original  and  a  copy  of 
notices  and  certifications  for 
participants  with  dependants  having 
identical  coverage,  and  mailing  these 
docxunents  to  individuals.  Also 
included  in  ongoing  expenditiues  is  the 
cost  to  plans  which  use  pre-existing 
condition  exclusions  to  notify 
participants  of  the  plans'  provisions, 
and  calculating  periods  of  pre-existing 
condition  exclusions  for  new 
participants,  and  issuing  an 
individualized  notification,  as 
necessary,  to  each  individual  who 
would  be  sul^ect  to  a  pre-existing 
condition  exclusion  of  any  duration. 
Total  annualized  initial  costs  and 
ongoing  costs  vnte  aggregated  to 
estimate  total  annual  costs. 

3.  The  Certification  Process 

The  statute  specifies  that  every 
individual  leaving  a  group  healdi  plan. 


ending  COBRA  coverage,  ending 
individual  insurance  coverage,  or 
leaving  other  types  of  health  coverage 
must  receive  a  written  certification  of 
creditable  coverage  containing  specific 
information  about  the  individual  and 
his  or  her  coverage,  including 
information  on  the  coverage  of 
dependents.  This  requirement 
constitutes  a  burden  in  information 
collection  and  processing. 

Despite  recent  incremental  state 
reforms  in  the  laws  affecting  the  group 
health  insurance  market,  no  states  have 
required  group  health  plans  or  health 
insurance  issuers  to  provide 
participants  and  their  dependents  with 
certifications  or  notices  regarding  prior 
health  coverage.  Therefore,  the  statute 
imposes  discrete  new  burdens  on  all 
group  health  plans  and  health  insurance 
issuers  in  connection  with  providing 
certifications,  and  issuing  to  individuals 
of  their  right  to  receive  a  certification. 

Respondents  preparing  certification 
forms  must  collect  the  appropriate 
information  ^xiut  a  person,  prei}are  a 
certification  form,  and,  in  most  cases, 
mail  the  information.  One  certification 
can  serve  to  provide  information  cdraut 
dependents  covered  under  the  same 
policy.  The  respondent  may  have  to 
prepare  multiple  certification  forms  for 
an  individual,  or  for  dependents,  in  the 
event  that  the  certificate  is  lost  or 
misplaced.  The  process  may  require  the 
development  of  new  information 
systems  or,  more  likely,  modifications  to 
existing  information  systems,  to  collect 
and  process  the  necessary  information. 

The  statute  makes  the  c«tification 
requirement  a  key  implementation 
component  of  the  portability  provision 
in  both  the  group  and  individual 
maricets. 

The  cost  of  providing  certifications  for 
private  group  plans  (absent  the 
regulatory  relief  described  below)  is 
estimated  to  be  at  least  $98  million  for 
69  million  certifications  in  1997  and 
$84  million  for  59  million  in  each 
subsequent  year.  Absent  transition  relief 
provided  unider  the  regulations,  early 
year  costs  could  be  Car  higher.  'The 
direct  cost  of  certifications  contributes 
to  the  overaU  social  cost  of  the  statute. 

L.  Inqiact  of  Kegnlatoty  Discretion 

These  regulations  mitigate  the  impact 
of  the  statutory  requirements  on  the 
regulated  public,  while  preserving 
protections,  in  several  ways.  These 
regidations  will  reduce  implementation 
costs. 

The  Departments  exercised  discretion 
in  connection  with  group  plan 
provisions,  as  follows: 

First,  intermediate  issuers  will  not 
have  to  issue  a  certification  when  an 


individual  changes  options  under  the 
same  health  plan.  In  lieu  of  the 
certification,  they  could  simply  transfer 
the  start  and  stop  dates  of  coverage  to 
the  plan.  An  individual  would  retain 
the  right  to  get  a  certification  upon 
request  if  they  leave  the  plan. 

Second,  telephonic  certification  will 
fulfill  the  requirement  to  sent  a 
certification  if  the  receiving  plan  and 
the  prior  plan  mutually  agree  to  that 
arrangement.  The  individual  can  always 
get  a  written  certification  upon  request 

Third,  the  requirement  to  send 
certifications  on  June  1, 1997  to  those 
who  have  left  plans  between  Octobw  1, 
1996  and  May  31, 1997  can  be  satisfied 
by  sending  a  notice;  the  Departments 
have  offered  a  model  notice  in  these 
regulations  for  that  purpose. 

Fourth,  imtil  July  1, 1998,  plans  and 
issuers  that  do  not  coUect  individual 
information  on  dependants  can  comply 
with  the  requirement  to  send  each 
dependant  a  separate  certification  by 
simply  listing  the  category  of  coverage 
(e.g.,  individual,  spouse  or  family). 

Fifth,  in  situations  where  the  issuer 
and  the  plan  contract  for  the  issuer  to 
complete  the  certifications,  the  plan 
would  not  remain  liable  if  the  issuer 
failed  to  send  the  certifications. 

Thus,  plans  would  not  need  to  keep 
data  and  files  on  this  information. 

Sixth,  the  period  of  coverage  listed  on 
automatic  certifications  will  only  be  the 
last  continuous  period  of  coverage 
without  any  break.  This  is  the  most 
efficient  and  simplest  method  of  record 
keeping  for  plans  and  issuers. 

Seventh,  the  period  of  coverage 
contained  in  the  on-request  certification 
will  be  all  periods  of  coverage  wnrfing 
within  24  months  before  the  date  of  the 
request  Essentially,  a  plan  may  simply 
look  back  two  years  and  send  copies  of 
any  automatic  certifications  issued 
during  that  period. 

The  above  reductions  in  burdens  on 
plans  and  issuers  may  cause  more 
freq\ient  circumstances  in  which 
participants  are  required  to  prove 
creditable  coverage  and  the  status  of 
their  dependants.  In  order  to  help  offset 
some  of  the  additional  burdens  that  will 
be  shifted  to  the  participants,  the 
regulations  provide  the  following 
protections: 

First,  if  an  individual  is  required  to 
demonstrate  dependent  status,  the 
group  health  plan  or  issuer  is  required 
to  treat  the  individual  as  having 
furnished  a  certificate  showing  the 
dependent  status  if  the  individual 
attests  to  such  dependency  and  the 
period  of  such  status,  and  the  individual 
cooperates  with  the  plan's  or  issuer's 
efCnts  to  verify  the  dependent  status. 
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Second,  a  plan  shall  treat  an 
individual  as  having  furnished  a 
certificate  if  the  individual  attests  to  the 
period  of  creditable  coverage,  and  the 
individual  also  presents  relevant 
corroborating  evidence  of  some 
creditable  coverage  during  the  period 
and  the  individual  cooperates  with  the 
plan's  efforts  to  verify  the  individual's 
coverage. 

Thiia.  plans  and  issuers  that  impose 
preexisting  condition  exclusions 
periods  must  notify  p>articipants  of  this 
fiact.  They  must  also  explain  that  prior 
creditable  coverage  can  reduce  the 
length  of  a  preexisting  condition 
exclusion  period  and  offer  to  request  a 
certification  on  the  participant's  behalf. 
An  exclusion  may  not  be  imposed  until 
this  notice  is  given.  This  is  beneficial  to 
participants  insofar  as  it  forewarns  them 
of  potential  claim  denials  and  enables 
them  to  more  easily  exercise  their  right 
to  protection  from  such  denials  under 
mPAA's  portabliify  provisions. 

Fourth,  a  plan  that  imposes  a  . 
preexisting  condition  exclusion  must 
notify  a  participant  if  the  individual's 
creditable  coverage  is  not  enough  to 
completely  offset  the  exclusion  period, 
and  give  the  individual  the  option  to 
provide  additional  information.  An 
exclusion  may  not  be  imposed  until  this 
notice  is  given.  This  provides 
participants  an  opportunify  to  correct 
any  failure  to  establish  credit  for  prior 
coverage  before  a  claim  is  denied. 

Under  the  regulation,  in  the  group 
health  plan  enrollment  materials 
ordinarily  provided  to  most  new 
participants,  plans  that  contain  pre- 
existing condition  exclusion  provisions 
must  also  provide  notice  that  the  plan 
contains  these  provisions,  that  the 
participant  has  the  right  to  prove  prior 
creditable  coverage,  including  the  right 
to  secure  a  certificate  from  a  prior  plan 
or  issiier,  and  that  the  new  plan  wUl 
assist  in  obtaining  the  certificate.  Those 
plans  using  the  alternative  method  of 
crediting  coverage  also  must  disclose 
their  methods  to  the  participant, 
including  an  identification  of  the 
categories  of  coverage  used. 

In  addition,  a  plan  seeking  to  impose 
a  pre-existing  condition  exclusion  on  a 
participant  or  dependant  must  inform 
them  in  writing  of  the  determination 
that  they  lack  adequate  prior  coverage, 
and  provide  an  opportunity  for  the 
individiial  to  submit  additional 
materials  regarding  prior  creditable 
coverage,  and  provide  an  explanation  of 
any  appeals  procedure. 

"The  annual  cost  of  these  disclosure 
procedures  to  private  group  plans  is 
estimated  to  be  $280,000  in  1997,  $2.1 
million  in  1998,  and  $1.9  million  in 
1999  (about  20  cents  per  notice).  Tlie 


same  costs  for  state  group  plans  would 
be  $25,500,  $51,000.  and  $51,000, 
respectively.  For  local  plans,  they 
would  be  $42,000.  $84,000,  and 
$84,000.  The  Departments  believe  the 
marginal  burden  of  the  notice  will  be 
modest  because,  irrespective  of  the 
notice  requirement,  imder  the  statute 
plans  must  make  this  determination 
before  imposing  a  preexisting  condition 
exclusion.  Comments  are  encouraged  as 
to  whether  this  assxunption  is 
appropriate.  These  costs  do  not  include 
any  burdens  attributable  to  the  use  of 
the  alternative  method  of  crediting 
coverage,  since  it  is  assumed  that  any 
plans  incorporating  this  method  will  do 
so  only  if  the  net  cost  is  less  than  using 
the  standard  method.  Under  the 
alternative  method  of  crediting 
coverage,  the  regulation  allows  the  prior 
plan  to  charge  the  receiving  plan  using 
the  alternative  method  for  the 
reasonable  costs  of  providing  evidence 
of  classes  and  categories  of  prior  health 
coverage. 

On  Mlance,  to  the  extent  that  the 
Departments  have  exercised  regidatory 
discretion,  they  have  acted  to  reduce 
compliance  costs.  This  is  particiUary 
true  with  respect  to  the  certification 
process. 

These  regulations  attempt  to  reduce 
the  burden  of  certifications  by  limiting 
the  amoimt  of  information  that  needs  to 
be  reported  and  offering  a  model  form 
that  can  be  used  to  satisfy  the 
requirement  of  the  law.  In  the  absence 
of  a  written  certification,  the  r^ulations 
allow  for  alternative  means  of 
establishing  creditable  coverage,  which 
includes  having  the  individual  present 
documentation  of  coverage  or 
conducting  telephone  verification  with 
the  entify  that  previously  covered  the 
individuial. 

During  a  transition  period, 
respondents  may  provide  individuals 
with  a  notice  that  they  have  the  right  to 
receive  a  certificate  of  creditable 
coverage,  a  requirement  that  can  be  met 
by  including  the  information  in  an 
evidence  of  coverage  or  other  generic 
docimient  individuals  receive  that 
contains  information  about  their  policy. 
This  notice  may  be  provided  in  lieu  of 
a  certificate  for  events  that  occur  on  or 
after  October  1 ,  1996  but  before  June  1 . 
1997. 

The  cost  to  issuers  of  the  certification 
requirement  is  primarily  in  the 
paperwork  production  of  the 
certification  form.  All  health  insurance 
issuers  are  likely  to  have  the  kinds  of 
systems  in  place  to  be  able  to  produce 
the  information  necessary  for  a 
certification,  although  there  will  be 
moderate  systems  start-up  costs,  and 
some  systems  modifications  for  insurers 


and  HMOs.  Systems  modifications  may 
also  be  necessary  to  retain  the  data  for 
the  certificates  for  several  years,  but, 
like  the  other  requirements,  this  burden 
should  also  be  limited.  The  model 
certification  form  of  the  Preamble 
contains  the  kind  of  information  that  is 
routinely  used  as  the  basis  for  claims 
processing  by  a  health  insiu^nce  issuer 
or  by  an  HMO  (for  example,  in 
adjudicating  an  out-of-network  claim). 

For  example,  in  order  to  deny  a  claim 
dating  bom  a  period  prior  to  the 
beginning  date  of  coverage  of  a 
particular  individual,  the  issuer's 
information  system  could  determine 
that  (1)  a  particular  individual  was 
covered  by  the  issuer,  (2)  the  issuer 
identification  nim^iber  submitted  with 
the  claim  is  correct;  (3)  the  individual 
was  insured  on  the  date  the  health  care 
service  was  provided;  (4)  the  service 
was  provided  during  a  waiting  period  or 
affiliation  period  before  coverage  was 
available;  and  (5)  coverage  may  have 
ended  prior  to  the  date  of  service.  The 
issuer's  information  system  would  also 
determine  the  limitations  of  coverage 
(e.g.  high  or  low  option  coverage,  with 
or  without  specific  riders).  The 
remaining  information  of  the 
certification  form  could  also  be 
available  to  the  issuer,  especially  for 
COBRA-eligible  individuals:  whether 
COBRA  continuation  coverage  is 
involved  (given  that  the  premium  is 
charged  direcUy  to  the  individual  at  a 
specified  rate);  the  begiiming  and 
ending  dates  of  coverage  and  waiting 
periods;  and  the  name,  address,  phone 
niunber  and  contact  person  (or 
Department)  for  information. 

Respondents  may  need  to  modify 
their  systems  to  determine  whether,  for 
a  given  insurer's  coverage  of  a  particular 
individual,  there  was  a  63-day  period  of 
interrupted  coverage  for  purposes  of 
specifying  this  information  on  a 
certification  form.  As  noted  above,  the 
Departments  have  taken  into 
consideration  the  difficulties  insurers 
have  in  identifying  dependents  under 
family  coverage,  and  the  regulations 
make  appropriate  accommodations,  in 
recognition  of  the  need  for  a  transition 
period  during  which  information  about 
dependent  coverage  information  may  be 
unavailable  from  issuers. 

The  cost  of  producing  and  issuing 
certifications  (or  notices  in  lieu  of 
certifications  where  permitted)  for 
private  group  plans  is  estimated  to  be 
$57  million  for  53  million  certifications 
in  1997,  $64  million  for  44  million  in 
1998,  and  $66  million  for  44  million  in 
each  subsequent  year.  Medicaid 
programs  would  provide  10  million 
certifications  annually  at  an  annual  cost 
of  $600,000.  Medicare  would  issue 


02,000  annually  at  a  cost  of  $115,000. 
(Should  HHS  decide  to  allow  the 
Medicare  award  and  termination  letters 
to  sufBce  as  certifications,  then  there 
would  be  no  cost  to  the  Medicare 
program  for  the  HIPAA  certification 
requirements.)  By  1999.  the  annual  cost 
and  volume  would  total  $500,000  and 
200.000  for  OPM.  $2.9  million  and  1.9 
million  for  state  plans,  and  $6.1  million 
and  4.1  million  for  local  plans,  and  $4.7 
million  and  2.9  million  for  individual 
market  issuers. 

Relative  to  the  cost  implied  by  the 
statute  alone,  regulatory  provisions 
directed  at  the  certification  process 
reduce  private  group  plans'  cost  of 
compliance  by  a  minimum  of  $41 
million  (or  42  percent)  in  1997,  $20 
million  (or  24  percent)  in  1998,  and  $18 
million  (or  21  percent)  in  1999  and  later 
years,  through  the  creation  of 
transitional  rules,  safe  harbors  and  good 
faith  compliance  periods.  The 
regulation  acts  to  reduce  parallel 
burdens  on  issuers  and  state  and  local 
government  group  plans  in  similar 
proportion. 

In  another  discretionary  provision, 
these  regulations  require  group  plans  to 
notify  eligible  new  employees  of  their 
special  enrollment  rights.  This 
provision  is  necessary  to  make  sure 
employees  are  sufficientiy  informed  to 
exercise  their  rights  within  the  30-day 
window  provided  in  the  statute.  The 
cost  of  this  disclosure  is  expected  to  be 
small,  since  it  is  a  uniform  disclosure 
that  can  accompany  ordinary  materials 
provided  to  new  participants.  In  order 
to  minimize  the  burden,  the  preamble  to 
these  regulations  provides  model 
language  tor  the  notice  adequate  for 
meeting  the  statutory  obligation.  The 
cost,  which  would  reach  $1.72  million 
in  1999  for  private  group  plans,  is 
described  in  the  PRA  analysis.  In  1999, 
the  cost  for  State  plans  would  reach 
$167,000;  the  cost  for  local  plans  would 
reach  $290,000. 

The  direct  cost  of  certifications  and 
notices  contribute  to  the  overall  social 
cost  of  the  statute  and  regulations. 

HHS  has  exercised  regulatory 
discretion  regarding  two  specific 
provisions  that  will  be  enforced 
exclusively  by  HHS  (also  referred  to  as 
the  "non-shared  group  market" 
provisions). 
These  two  areas  are  as  follows: 

Guaranteed  Availabilify  of  Coverage  for 
Employers  in  the  PHS  Act  Group  Health 
Market  Provisions 

The  group  market  provisions  include 
rules  relating  to  guaranteed  availabilify 
of  coverage  for  employers  in  the  small 
group  market  that  are  only  in  the  PHS 
Act  (not  in  ERISA  or  the  Code).  Section 
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146.150  of  the  HHS  regulations 
implements  section  2711  of  the  PHS 
Act  In  general,  this  section  requires 
health  insiuance  issuers  that  offer 
coverage  in  the  small  group  market  to 
offer  all  poUcy  forms  to  any  eligible 
small  employer  and  to  accept  for 
enrollment  every  eligible  individual 
without  regard  to  health  status.  HHS  has 
interpreted  this  guaranteed  avail^ilify 
requirement  to  apply  to  all  products 
offered  in  the  snull  group  market  Some 
States  and  issuers  argue  that  the  statute 
would  permit  guaranteed  availabilify  of 
an  issuer's  basic  and  standard  plan,  as 
opposed  to  all  products  offered  by  the 
issuer  in  the  small  group  market.  HHS 
does  not  agree  with  this  interpretation 
and  have  proposed  our  interpretation  in 
the  regulation.  Depending  upon  State 
law,  this  decision  may  provide  the 
benefit  of  additional  choices  to  small 
employers  purchasing  coverage  in  the 
small  group  market,  while  adding  some 
potential  costs  for  issuers  ofiisring 
coverage  in  the  small  group  market 

Exclusion  of  Certain  Plans  From  the 
PHS  Act  Group  Market  Requirements 

The  group  market  provisions  also 
include  rules  under  which  certain  plans 
are  excluded  from  the  group  market 
provisions  that  are  only  in  the  PHS  Act 
(not  in  ERISA  or  the  Code).  Section 
146.180  of  the  HHS  regulations 
implements  section  2721  of  the  PHS 
Act  Section  146.1S0(b)  includes  rules 
pertaining  to  non-federal  governmental 
plans,  which  are  permitted  under 
HIPAA  to  elect  to  be  exempted  from 
some  or  all  of  HIPAA 's  requirements  in 
the  PHS  Act  HHS  has  exercised 
regulatory  discretion  by  prescribing  the 
form  and  manner  of  the  election  and  the 
contents  of  the  notice.  HHS  has  also 
required  a  non-federal  governmental 
plan  making  this  election  to  notify  plan 
participants,  at  the  time  of  enrollment 
and  on  an  annual  basis,  of  the  feet  and 
consequences  of  the  election.  HHS  has 
exercised  tJiis  regulatory  authorify  in 
order  to  ensure  adequate  documentation 
of  a  non-fBd«:al  governmental  plan's 
proper  and  appropriate  election  without 
placing  an  undue  burden  on  the  plan.  In 
addition.  HHS  has  provided  a  non- 
tederai  governmental  plan  the  flexibilify 
to  elect  to  opt  out  of  specific  provisions 
of  the  statute  and  have  allowed  for  this 
flexibilify  in  the  contents  of  the  notice. 
The  cost  of  providing  these  notices  for 
non-federal  governmental  would  range 
from  $79,000  to  $158,000  in  1997  and 
from  $158,000  to  $315,000  in  1999. 
HHS  has  also  exercised  regulatory 
discretion  in  connection  with 
individual  mariiet  provisions  by 
specifying  that  college  health  plans  are 
treated  as  bona  fide  associations.  Since. 


undn  HIPAA.  cover^e  offend  through 
a  bona  fide  association  is  creditable 
coverage,  individuals  covered  under  a 
college  plan  would  receive  credit  for 
this  coverage.  However,  because  this 
coverage  is  offered  though  a  bona  fide 
association  (as  defined  in  Part  144  of  the 
group  maricet  rules),  the  issuer  benefits 
because  it  does  not  have  to  make  the 
coverage  available  in  the  individual 
market  to  eligible  individuals,  and  does 
not  have  to  renew  coverage  for  a  student 
who  leaves  the  association.  This 
regulatory  provision  is  expected  to 
minimally  disrupt  business  practices  for 
those  college  plans. 

HHS  also  exercised  regulatory 
discretion  in  connection  with 
individual  market  provisions.  When  an 
eligible  individual  applies  for  coverage 
in  the  individual  market,  the  effective 
date  of  such  cov»age  is  deemed,  in  the 
regulations,  to  be  the  date  on  which  the 
individual  applies  for  such  coverage, 
and  a««iiTntiTg  the  individual's 
application  for  coverage  was  accepted. 

'The  impact  of  this  regulatory 
provision  is  that  an  individual  who 
wishes  to  maintain  creditable  coverage 
may  delay,  for  up  to  63  days,  an 
application  for  coverage  in  the 
individual  insurance  market  especiaUy 
if  he  or  she  is  assured  of  being  covered 
l^  an  issuer  (e.g.,  if  the  person  is 
guaranteed  issuance  of  an  individual 
product  as  an  individual  coming  from 
group  coverage,  under  the  Act's 
guaranteed  availability  provisions).  The 
individual  may  forego  medical 
treatment  during  the  63-day  period  of 
non-coverage,  resulting  in  a 
deterioration  of  health  on  entering  the 
new  health  plan,  with  a  potential  for 
greater  costs  incurred  by  the  insurer  or 
health  plan. 

The  regulation  could  have  required 
that  the  individual  apply  for  coverage 
within  a  reasonable  time  period  in 
advance  of  the  63-day  period,  such  as  30 
days  after  the  end  of  prior  coverage 
(which  is  similar  to  the  statutory 
requirement  for  a  request  for  enrollment 
in  a  group  health  plan  following 
exhaustion  of  COBRA  coverage  or  other 
exhaustion  of  coverage);  or,  the  insurer 
could  have  been  required  to  begin 
coverage  within  some  specified  time 
period  after  application.  However,  the 
approach  taken  in  the  regulation  is 
consistent  with  statutory  provisions 
regarding  the  treatment  of  waiting 
periods  or  HMO  affiliation  periods, 
which  the  statute  specifically  excludes 
from  being  considraed  breaks  in 
coverage.  The  regulatory  provision  also 
accords  the  same  status  to  all 
individuals  in  any  circumstance  by 
making  a  63-day  period  the  iruYifnnni 
during  which  an  individual  can  be 
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without  coverage  and  still  receive  credit 
for  creditable  coverage. 

M.  Papenrork  Reduction  Act — 
Department  of  Labor  and  Department  oi 
the  Treasnry 

The  Department  of  Labor  and  the 
Department  of  the  Treasury  have 
submitted  this  emergency  processing 

Sublic  information  collection  request 
CR),  consisting  of  three  distinct  ICRs, 
to  the  OBM  for  review  and  clearance 
imder  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13.  44  U.S.C.  Chapter 
35).  llie  Departments  have  asked  for 
OMB  clearance  as  soon  as  possible,  and 
C^B  approval  is  anticipated  by  or 
before  June.  1. 1997. 

These  regulations  contain  three 
distinct  ICRs.  Two  of  them  (Establishing 
Prior  Creditable  Coverage  and  Notice  of 
Enrollment  Rights)  are  prescribed  by  the 
statute. 

The  first  ICR  implements  statutorily 
prescribed  requirements  necessary  to 
estabUsh  prior  creditable  coverage.  This 
is  accomplished  primarily  through  the 
issuance  of  certificates  of  prior  coverage 
by  group  health  plans  or  by  service 
providers  that  the  group  health  plans 
contract  with  in  order  to  provide  these 
documents.  In  addition,  this  ICR 
permits  the  use  of  a  notice  that  may  be 
used  by  the  plans  to  meet  their 
obligations  in  connection  with  periods 
of  coverage  ending  during  the  transition 
period,  Octt^er  1. 1996  through  May  31. 
1997,  saving  the  respondents  both  hours 
and  cost  during  that  period.  This  ICR 
also  covers  the  requests  that  certain 
plans  will  make  regarding  additional 
information  they  require  because  they 
are  using  the  Alternative  Method  of 
Crediting  Coverage.  Finally,  this  ICR 
also  includes  the  occasional 
circiunstances  where  a  participant  is 
unable  to  secure  a  certificate  and  needs 
to  provide  some  supplemental  form  of 
documentation  in  order  to  establish 
prior  creditable  covera^. 

The  second  ICR,  NoUce  of  Special 
Enrollment  Rights,  implements  the 
statutorily  prescribed  disclosure 
obligation  of  the  plans  to  inform  a 
participant,  at  the  time  of  enrollment,  of 
theplan's  special  enrollment  rules. 

The  third  ICR  Notice  of  Pre-Existing 
Condition  Exclusion,  concerns  the 
disclosiue  requirements  on  those  plans 
that  contain  pre-existing  condition 
exclusion  provisions.  This  ICR  has  two 
components:  a  notice  to  all  participants 
at  the  time  of  enrollment  stating  the 
terms  of  the  plan's  pre-exisiting 
condition  provisions,  the  participant's 
right  to  demonstrate  creditable  coverage, 
and  that  the  plan  or  issuer  will  assist  in 
securing  a  certificate  if  necessary;  and 
notice  by  the  plan  of  its  determination 


that  an  exclusion  period  applies  to  an 
individual. 

1.  Establishing  Prior  Creditable 
Coverage 

i.  Department  of  Labor 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  federal 
agencies  with  an  opportunity  to 
comment  on  proposed  information 
collection  requests  (ICR)  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (Pub.  L  104-13.  44 
U.S.C.  chapter  35)  and  5  CFR  1320.11. 
This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
profwrly  assessed.  Currently,  the 
Pension  and  Welfare  Benefits 
Administration  is  soliciting  comments 
concerning  the  proposed  new  collection 
of  Establishing  Prior  Creditable 
Coverage. 

Dates:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  l)elow  on  or  before 
May  31. 1997.  In  light  of  the  request  for 
OMB  clearance  by  June  1. 1997, 
submission  of  comments  within  the  first 
30  days  is  encouraged  to  ensure  their 
consideration. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  resi>onses. 

Addressee:  Gerald  B.  Lindrew,  Office 
of  Policy  and  Research,  U.S.  Department 
of  Labor.  Pension  and  Welfare  Benefits 
Administration.  200  Constitution 
Avenue,  Room  N-5647.  Washington.  DC 


20210.  Telephone:  202-219-4782  (this 
is  not  a  toll-free  number).  Fax:  202-219- 
4745. 

ii.  Department  of  the  Treasury 

The  collection  of  information  is  in 
Section  54.9801-5T.  This  information  is 
required  by  the  statute  so  that 
participants  will  be  informed  about 
Uieir  rights  under  HIPAA  and  about  the 
amount  of  creditable  coverage  that  they 
have  accrued  under  a  group  health  plan. 
The-likely  respondents  are  business  or 
other  for-profit  institutions,  non-profit 
institutions,  small  businesses  or 
organizations,  and  Taft-Hartley  trusts. 
Responses  to  this  collection  of 
information  are  mandatory. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may  be 
come  material  in  the  administration  of 
any  internal  revenue  law.  Generally,  tax 
returns  and  tax  retvun  information  are 
confidential,  as  required  by  26  U.S.C. 
6103. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs.  Washington.  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  T:FP,  Washington,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by  May 
31, 1997.  In  light  of  the  request  for  OMB 
clearance  by  June  1. 1997,  submission  of 
comments  within  the  first  30  days  is 
encouraged  to  ensure  their 
consideration.  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information; 

How  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected; 

How  to  minimize  the  burden  of 
complying  with  the  proposed  collection 
of  information,  including  the 
application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start  up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 
Additonal  PRA  95  Information: 
I.  Background:  In  order  to  meet 
HIPAA's  goal  of  improving  access  to 
and  portabiUty  of  health  care  benefits. 


the  statute  provides  that,  after  the 
submission  of  evidence  establishing 
prior  creditable  coverage,  a  subsequent 
health  insurance  provider  would  be 
limited  in  the  extent  to  which  it  could 
use  pre-existing  condition  exclusions  to 
Hmit  coverage.  This  ICR  covers  the 
submission  of  materials  sufficient  to 
establish  prior  creditable  coverage. 

n.  Current  Actions:  Under  29CFTI 
2590.701-5  and  26  CFR  54.9801-5T  of 
the  interim  rule,  a  group  health  plan 
offering  group  health  insurance 
coverage  is  obligated  to  provide  a 
written  certificate  of  information 
suitable  for  establishing  the  prior 
creditable  coverage  of  a  participant  or 
beneficiary.  To  tbio  extent  that  a 
certification  is  not  available  or 
inadequate  to  prove  prior  creditable 
coverage,  paragraph  (c)  provides  other 
methods  for  establishing  creditable 


coverage.  During  die  transition  period 
fior  certification  (29  CFR  2590.710(e)  and 
26  CFR  54.980fr-lT(e)),  plans  have  the 
option  of  providing  notices  regarding 
participant's  rights  to  certification  rather 
than  the  certification  itself  plans  then 
provide  certificates  only  to  uose 
participants  who  request  them.  29  CFR 
2590.701-5(a)(7)  and  26  CFR  54.9801- 
5T(a)(7)  provides  special  rules  for 
establishing  prior  coverage  of 
defiendants,  and  29  CFR  2590.701-5(b) 
and  26  CFR  54.9801-5T(b)  provides 
guidance  on  providing  evidence  of 
coverage  to  those  plans  that  use  the 
alternative  method  of  crediting 
coverage. 

These  regulations  offer  model 
certification  and  notice  forms  to  be  used 
by  group  health  plans  and  health 
insiuance  issuers,  containing  the 
minimum  information  mandated  by  the 


statute.  Based  on  past  experience,  the 
staff  believes  that  most  of  the  materials 
required  to  be  exchanged  under  the 
certification  procedure  will  be  prepared 
by  contract  service  providers  such  as 
insurance  companies  and  third-party 
administrators. 

Type  of  Review:  New 

Agencies:  U.S.  Department  of  Labor, 
Pension  and  Welfare  Benefits 
Administration;  U.S.  Department  of  the 
Treasury,  Internal  Revenue  Service. 

Title:  Establishing  Prior  Creditable 
Coverage 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Group  Health 
Plans. 

Frequency:  On  occasion 
Burden: 


1997 

1998 

1999  

Totals 


Total 
respondents 


2,600.000 

2<aaajoo6 


Total 
responses 


51.799.410 
44i43i"970 
~44i399]l5b 


Average  time 

per 

response 

(range) 

(minutes) 


3.23 
6.12 
5.04 

11.77 
5.27 

12.01 


Burden  hours 
(range) 


502,060 
950.710 
672,120 

1,569.390 
702,360 

1,599.630 


Cost  (range) 


$57,180,000 
84.500.000 
64,480,000 

119,310.000 
66310.000 

121,140,000 


Start  up  costs:  It  is  estimated  that  the 
15,604  plans  that  will  perform  these 
functions  internally  (rather  than  use  a 
service  provider)  will  inciu*  an  average 
cost  of  $5,000  per  plan  to  revise  their 
automated  records  systems  to 
accommodate  this  information  for  a 
total  cost  of  $78  million  over  10  yeara 
beranning  in  1997. 

Estimated  total  cost: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

2.  Notice  of  Enrollment  Rights 

i.  Department  of  Labor 

The  Department  of  Labor,  as  part  of  its 
continuli^  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  fiaderal 
agencies  with  an  opportunity  to 
comment  on  propcMsed  information 
collection  requests  (ICR)  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (Pub.  L.  104-13, 44 
U.S.C.  Chapter  35)  and  5  CFR  1320.11. 
This  program  helps  to  ensure  that 


requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources)  is  minimized, 
collection  instnunents  are  clearly 
underatood.  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Pension  and  Welfare  Benefits 
Administration  is  soliciting  comments 
concerning  the  proposed  new  collection 
of  Notice  of  Enrollment  Rights. 

Dates:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
May  31, 1997.  hi  light  of  the  request  for 
OMB  clearance  by  Jime  1. 1997, 
submission  of  comments  within  the  first 
30  days  is  encouraged  to  ensure  their 
consideration. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  vrill  have  practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infoimation. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Addressee:  Gerald  B.  Lindrew,  Office 
of  Policy  and  Research,  U.S.  Department 
of  Labor.  Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  Room  N-5647,  Washington. 
D.C.  20210.  Telephone:  202-219-4782 
(this  is  not  a  toll-free  number).  Fax: 
202-21»-4745. 

ii.  Department  of  the  Treasury 

The  collection  of  information  is  in 
Section  54.9801-6T.  This  information  is 
required  by  the  statute  so  that 
participants  will  be  informed  about 
their  rights  under  HIPAA  and  about  the 
amount  of  creditable  coverage  that  they 
have  accrued  under  a  group  health  plan. 
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The  likely  respondents  are  business  or 
other  for-profit  institutions,  non-profit 
institutions,  small  businesses  or 
organizations,  and  Taft-Hartly  trusts. 
Res{>onses  to  this  collection  of 
information  are  mandatory. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  retiim  information 
are  confidential,  as  required  by  26 
U.S.a  6103. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Afhirs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  T:FP,  Washington,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by  May 
31, 1997.  In  light  of  the  request  for  OMB 
clearance  by  June  1, 1997,  submission  of 
comments  within  the  first  30  days  is 
encouraged  to  ensure  their 
consideration.  Comments  are  speciaUy 
requested  concerning: 

whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


Year 


performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information; 

How  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected; 

How  to  minimize  the  burden  of 
complying  with  the  proposed  collection 
of  injformation,  including  the 
application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start  up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Additional  PRA  95  Information: 

I.  Background:  In  order  to  improve 
participants'  understanding  of  their 
rights  under  an  employer's  welfare 
benefits  plan,  the  statute  provides  that, 
a  participant  be  provided  with  a 
description  of  a  plan's  special 
enrollment  rules  on  or  before  the  time 
when  a  participant  is  offered  the 
opportunity  to  enroll  in  a  group  health 
plan.  

n.  Current  Actions:  Under  29  CFR 
2590.701-6  and  26  CFR  54.9801-6T  of 


the  interim  rule,  a  group  health  plan 
offering  group  health  insurance 
coverage  is  obligated  to  provide  a 
description  of  the  plans'  special 
enrollment  rules.  "The  special 
enrollment  rules  generally  apply  in 
circiunstances  when  the  participant 
initially  declined  to  enroll  in  the  plan, 
and  subsequently  would  like  to  have 
coverage. 

These  regulations  offer  a  model  form 
to  be  used  by  group  health  plans  and 
health  insurance  issuers,  containing  the 
minimimi  information  mandated  by  the 
statute.  Based  on  past  experience,  ihe 
staff  believes  that  most  of  the  materials 
required  to  be  supplied  under  this  ICR 
will  be  prepared  by  contract  service 
providers  such  as  insiirance  companies 
and  third-party  administrators. 

Type  of  Review:  New. 

Agencies:  U.S.  Department  of  Labor. 
Pension  and  Welfare  Benefits 
administration;  U.S.  Department  of  the 
Treasury,  Internal  Revenue  Service. 

Title:  Notice  of  Enrollment  Rights. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Group  Health 
Plans. 

Frequency:  On  occasion. 

Burden: 


Total 

respondents 

(000) 


Total 
responses 


Average  time 
per 

response 
(minutes) 

.50 

.50 

.50 


Burden  hours 


Cost 


1997 „. 

1999  """'~Z 
Totals 


2,600.00df 
2,600.000 
2,000,000 


499,080 
7,622.010 
8,959,380 


750 
11,430 
13,440 


100,000 
1,460,000 
1,720.000 


3.  Notice  of  Pre-Existing  Condition 
Exclusion 

i.  Department  of  Labor 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  federal 
agencies  widi  an  opportunity  to 
comment  on  proposed  information 
collection  requests  (ICR)  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (Pub.  L.  104-13.  44 
U.S.C  Chapter  35)  and  5  CFR  1320.11. 
This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources)  is  minimized, 
collection  instnunents  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
property  assessed.  Currently,  the 
Pension  and  Welfare  Benefits 


Administration  is  soliciting  comments 
concerning  the  proposed  new  collection 
of  Notice  of  Pre-Existing  Condition 
Exclusion. 

Dates:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
May  31, 1997.  In  light  of  the  request  for 
OMB  clearance  by  June  1,  1997, 
submission  of  conunents  within  the  fint 
30  days  is  encouraged  to  ensure  their 
consideration. 

The  Deptutment  of  Labor  is 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propo«ed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance,  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Addressee:  Gerald  B.  Lindrew,  Office 
of  Policy  and  Research,  U.S.  Department 
of  Labor,  Pension  and  Welfare  Benefits 
Administration.  200  Constitution 
Avenue,  Room  N-5647,  Washington, 
D.C.  20210.  Telephone:  202-219-4782 
(this  is  not  a  toll-free  number)  Fax:  202- 
219-^745. 
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ii.  Department  of  the  Treasury 

The  collection  of  information  is  in 
Sections  54.9801-3T,  54.9801-4T,  and 
54.9801-5T.  This  information  is 
reqiiired  by  the  statute  so  that 
participants  will  be  informed  about 
their  rights  under  HIPAA  and  about  the 
amount  of  creditable  coverage  that  they 
have  accrued  under  a  group  health  plain. 
The  likely  respondents  are  business  or 
other  for-profit  institutions,  non-profit 
institutions,  small  businesses  or 
organizations,  and  Taft-Hartley  trusts. 
Responses  to  this  coUection  of 
information  are  mandatory. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retiuns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Officer  of  Information  and 
Regulatory  Affairs.  Washington,  DC 
20503.  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  T:FP,  Wash^igton,  DC 
20224.  Conunents  on  the  collection  of 
information  should  be  received  by  May 
31. 1997.  hi  light  of  the  request  for  OMB 
clearance  by  June  1,  1997,  submission  of 
comments  within  the  first  30  days  in 
encouraged  to  ensure  their 
consideration.  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  coUection 
of  information; 

How  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected; 

How  to  tninimiTM  the  burden  of 
complying  with  the  proposed  collection 
of  information,  including  the 
application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start  up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Additional  PRA  95  Information: 

I.  Background:  In  order  to  meet 
mPAA's  goal  of  improving  portability  of 
health  care  coverage,  participants  needs 
to  understand  their  rights  to  show  prior 
creditable  coverage  when  entering  a 
group  health  plan  that  contain  pre- 
existing condition  exclusion  provisions. 
In  addition,  participants  entering  plans 
that  use  the  alternative  method  of 
crediting  coverage  also  need  to  be 
informed  of  the  plan's  provisions. 
Therefore,  the  Department  has 
determined  that  plans  that  contain  these 
provisions  must  disclose  that  fact  to 
new  participants,  as  well  as  inform 
individual  ptarticipants  of  the  extent  to 
which  a  pre-existing  condition 
exclusion  applies  to  them. 

n.  Current  Actions:  29  CFR  2590.701- 
3(c)  and  26  CFR  54.9801-3T(c)  requires 
that  a  group  health  plan  or  health 
insurance  issuer  offaring  group  health 
insurance  under  the  plan  may  not 
knpose  any  pre-existing  condition 


exclusions  on  a  participant  unless  the 
participant  has  been  notified  in  writing 
that  the  plan  contains  per-existing 
condition  exclusions,  that  a  participant 
has  the  right  to  demonstrate  any  period 
of  prior  creditable  coverage,  and  that  the 
plan  or  issuer  will  assist  the  participant 
in  obtaining  a  certificate  of  prior 
coverage  from  any  prior  plan  or  issuer, 
if  necessary.  29  CFR  2590.701-4(c)(4) 
and  26  CFR  54.9801-4T(c)(4)  requires 
that  plans  that  use  the  alternative 
method  of  crediting  coverage  disclose 
their  method  at  the  time  of  enrollment 
in  the  plan.  No  additional  cost  of 
preparing  or  distributing  this 
information  has  been  included  in  this 
analysis  because  plans  would  only 
pursue  this  option  if  it  were,  on  net,  less 
costiy  than  the  standard  method. 

In  addition,  29  CFR  2590.701-5(d)(2) 
and  26  CFR  54.9801-5T(dM2)  requues 
that  before  a  plan  or  issuer  imposes  a 
pre-existing  condition  exclusion  on  a 
particular  participant,  it  must  first 
disclose  that  determination  in  writing, 
including  the  basis  for  the  decision,  and 
an  explanation  of  any  appeal  procedure 
established  by  the  plan  or  issuer. 

Type  of  Review:  New. 

Agencies:  U.S.  Department  of  Labor, 
Pension  and  Welfare  Benefits 
Administration;  U.S.  Department  of  the 
Treasiuy,  Internal  Revenue  Service. 

Title:  Notice  of  Pre-Existing  Exclusion 
Provisions. 

Afffected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Group  Health 
Plans. 

Frequency:  On  occasion. 

Burden: 


C<te/re(erence 

T(^ 
respudJents 

Total 
resportses 

Average  time 

per 
responses 
(mmutes) 

Burden  hours 

Cost 

Notice  at  time  of  enrollment: 

1997 

1.261.450 
1.261.450 
1,261,450 

1,261,450 
1,261,450 
1,261,450 

500.800 
7,626.880 
8,959,700 

57,900 

862,830 

1,008,810 

0.70 
0.54 
0.50 

?.?7 
0.84 
0.52 

2.470 
16.300 
13.750 

1.800 
6.160 
1.830 

$180,000 

1998 „ 

1999  ...« 

1,700,000 
1,730,000 

Notice  of  pre«(isting  condition  causing  lack  of  coverage: 

^9M'ZZ^Z^ZZ^~ZZZZZ^ZZZ~ZZZZ. 

1999 _ 

100,000 
410,000 
210,000 

Totals  

■*■•>•■■■■»■••  ■■•>••>•■ 

Estimated  Total  Burden  Costr 

N.  Paperworic  Redaction  Act — 
DepartmeBt  of  Health  and  Human 
Services 

Under  the  Paperwork  Reduction  Act 
of  1995,  HHS  is  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 


solicit  public  conmient  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(cK2)(A)  of  the  Paperwork 


Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  acciuacy  of  our  estimate  of  the 
information  collection  burden. 
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•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
infonnation  collection  burden  on  the 
afiiacted  public,  including  automated 
collection  techniques. 

We  are.  however,  requesting  an 
emergency  review  of  this  notice.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (C^4B)  the  following 
reqiiirement  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR,  Part 
1320,  to  ensure  compliance  with  section 
111  of  the  HIPAA  necessary  to 
implement  congressional  intent  with 
respect  to  guaranteeing  availability  of 
individual  health  insurance  coverage  to 
certain  individuals  with  prior  group 
coverage.  We  cannot  reasonably  comply 
with  the  normal  clearance  procedures 
because  public  harm  is  likely  to  result 
because  eligible  individuals  will  not 
receive  the  health  insurance  protections 
under  the  statute. 

We  are  requesting  that  OMB  provide 
a  30-day  public  comment  period  from 
the  date  of  the  publication,  with  OMB 
review  and  approval  by  June  1, 1997, 
and  a  180-day  approval.  During  this 
180-day  period,  we  will  publish  a 
separate  Federal  Register  notice 
announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Infonnation  Request:  New 
collet^on. 

Title  of  Information  Collection: 
Information  Requirements  Referenced  in 
HIPAA  for  Group  Health  Plans. 

Form  Number:  HCFA-R-206. 


Use:  This  regulation  and  related 
information  collection  requirements 
%vill  ensure  that  group  health  plans 
provide  individuals  with 
documentation  necessary  to 
demonstrate  prior  creditable  coverage, 
and  that  group  health  plans  notify 
individuals  of  their  special  enrollment 
rights  in  the  group  health  insurance 
market. 

Frequency:  On  occasion. 

Affected  Public:  State  and  local 
governments.  Business  or  other  for 
profit,  not-for-profit  institutions, 
individuals  or  households.  Federal 
government. 

Number  of  Respondents:  1,430. 

Total  Annual  Responses:  Due  to  the 
rolling  effective  dates  in  the  statute,  the 
number  of  annual  responses  is 
estimated  to  be  32.5  million  in  1997.  but 
will  increase  to  41  million  in  1998  and 
42.5  million  in  1999. 

■  Total  Annual  Hours  Requested:  1.8 
million  to  3.6  million  hours  in  1997;  2.3 
million  to  5.8  million  hours  in  1998; 
and  2.6  million  to  5.9  million  hours  in 
1999. 

Total  Annual  Costs:  $36.8  million  to 
$53.9  million  in  1997;  $42.4  million  to 
$76.3  million  in  1998;  and  $43.5  milUon 
to  $77.3  milhon  in  1999.  45  CFR 
§§146.120. 146.122, 146.150. 146.152, 
146.160,  and  146.180  of  this  document 
contain  information  collection 
requirements. 

45  CFR  146.120    Certificates  and 
Disclosure  of  Previous  Coverage 

Certificates  and  Disclosure  of  Prior 
Coverage.  This  section  sets  forth 
guidance  regarding  the  certification  and 
other  disclosure  of  information 
requirements  relating  to  prior  creditable 
coverage  of  an  individual.  In  general, 
the  certificate  must  be  provided  in 
writing  and  must  include  the  following 
infonnation:  (1)  The  date  any  waiting  or 
affiliation  period  began,  (2)  the  date 
coverage  began,  and  (3)  the  date 

Estimates  for  Certifications 


coverage  ended  (or  indicate  if  coverage 
is  continuing).  The  regulations  also 
allow  a  plan  or  issuer  in  an  appropriate 
case  to  simply  state  in  the  certificate 
that  the  individual  has  at  least  18 
months  of  creditable  coverage  that  is  not 
interrupted  by  a  significant  break  and 
indicate  the  date  coverage  ended.  In 
general,  individuals  have  the  right  to 
receive  a  certificate  automatically  (an 
automatic  certificate)  when  they  lose 
coverage  under  a  plan  and  when  they 
have  a  right  to  elect  COBRA 
continuation  coverage. 

We  anticipate  that  approximately 
1,400  issuers  will  be  required  to 
produce  30  million  certifications  per 
year  based  on  the  model  certificate 
provided.  Our  estimate  of  issuers  (1,400) 
includes  commercial  insurers  and 
HMOs,  but  does  not  include  some  types 
of  issuers,  such  as  Preferred  Provider 
Organizations  (PPOs);  however,  these 
types  of  issuers  are  small  in  number. 
The  time  estimate  includes  the  time 
required  to  gather  the  pertinent 
information,  create  a  certificate,  and 
mail  the  certificate  to  the  plan 
participant.  This  time  estimate  is  based 
on  discussions  with  industry 
individuals.  We  believe  that,  as  a 
routine  business  practice,  the  issuers' 
administrative  staff  have  the  necessary 
information  readily  available  to  generate 
the  required  certificates.  In  addition,  we 
have  determined  that  the  majority  of 
issuers  have  or  will  have  the  capability 
to  automatically  computer  generate  and 
disseminate  the  necessary  certification 
when  appropriate. 

These  estimates  include  the 
certificates  required  by  issuers  acting  as 
service  providers  on  behalf  of  group 
health  plans  and  state  and  local 
government  health  plans.  We  anticipate 
that  most,  if  not  all,  state  and  local 
government  health  plans  will  contract 
with  an  issuer  to  develop  the  certificate. 


Year 

Total  re- 
spondents 

Total  re- 
sponses 

Average  time 

per  response 

(range) 

Burden  hours 
(range) 

Ck>st  (range) 

1 997 

1.400 

32,698.845 

6.34fnin 

28,072,131 

3.32  min  

3,456,036  hrs  ... 

5.19  min  

12.23  min  

5.37  min  

12.41  min  

1,809.1 19  hrs  ... 
53.434.628. 
2,242.866  hrs  ... 
5,720,198  hrs  ... 
2.510,461  hrs  ... 
5,804.408  hrs  ... 

$36,366,106 

1998 „ „ 

1.400 

40,928,939 
74,859.759 
42,124,907 
75,760,119 

1 999 „ 

1.400 

28,055,984 

NOTE:  The  costs  atx>ve  irxAxle  the  costs  associated  with  issuers  acting  as  service  providers  tor  group  health  plans.  The  costs  are  also  in- 
duded  m  the  Department  of  Labor's  estimates. 


Notice  to  all  participants:  Under  this 
section,  issuers  are  required  to  notify  all 
participants  at  the  time  of  eiuollment 


stating  the  terms  of  the  issuer's  pre- 
existing condition«xcIusion  provisions, 
the  participant's  right  to  demonstrate 


creditable  coverage,  and  that  the  issuer 
will  assist  in  securing  a  certificate  if 
necessary. 


■MMOI 
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We  have  estimated  the  burden 
associated  with  this  information 
collection  requirement  to  be  the  time 
required  for  issuers  to  develop 
standardized  language  outlining  the 
existence  and  terms  of  any  {Heexisting 
condition  exclusion  imder  the  plan  and 
the  rights  of  individuals  to  demonstrate 
creditable  coverage.  In  specific,  we 
anticipate  that  issuers  will  be  required 
to  develop  approximately  660,000 


notices  in  1997;  5.6  million  notices  in 
1998;  and  6.2  million  notices  in  1999. 
At  30  seconds  for  each  notice,  we 
estimate  the  total  hour  burden  to  be 
4,400  hours  in  1997;  30,000  hoius  in 
1998;  and  34.000  hours  in  1999.  The 
respective  costs  will  be  $49,000  in  1997; 
$330,000  in  1998;  and  $377,000  in  1999. 
These  estimates  and  subsequent 
estimates  are  based  on  an  hourly  wage 
of  $11  for  issuers  and  $15  for  State  and  - 


local  government  employees.  These 
estimates  include  the  notices  required 
by  issuers  on  behalf  of  state  and  local 
government  health  plans,  since  we 
anticipate  that  most,  if  not  all  state  and 
local  government  health  plans  will 
contract  with  an  issuer  to  develop  the 
notice.  The  estimates  have  been  > 
disaggregated  below: 


Year 

Issuers 

Stale  health 
plans 

Local  health 
plans 

Total  notices 

Total  notices: 

1997 _ „ 

320,000 
4.878.200 
5.734,300 

1.592 
24.293 
28,557 

129326 
259,653 
259,653 

1,078 
2,155 
2.155 

214,880 
429,761 
429,761 

1,784 
3.567 
3.567 

664.706 
5,567,614 
6,189,714 

4,454 
30  015 

1998 

1999 

Total  burden  hours: 

1998       .... « .. 

1999 „ 

34,279 

Notice  to  individual  of  period  of 
preexisting  condition  exclusion.  Within 
a  reasonable  time  foUowring  the  receipt 
of  the  certificate,  information  relating  to 
the  alternative  method,  or  other 
evidence  of  coverage,  a  plan  or  issuer  is 
required  to  make  a  determination 
regarding  the  length  of  any  preexisting 
condition  exclusion  period  that  applies 
to  the  individual  and  notify  the 
individual  of  its  determination.  Whether 
a  determination  and  notification  is 
made  within  a  reasonable  period  of  time 
will  depend  upon  the  relevant  facts  and 
circumstances  including  whether  the 
application  of  the  preexisting  condition 
exclusion  period  would  prevent  access 


to  urgent  medical  services.  The 
individual  need  only  be  notified, 
however,  if,  after  considering  the 
evidence,  a  preexisting  condition 
exclusion  period  will  be  imposed  on  the 
individual.  The  basis  of  the 
determination,  including  the  soiut:e  and 
substance  of  any  information  on  which 
the  plan  or  issuer  relied,  must  be 
included  in  the  notice.  The  plan's 
appeals  procedures  and  the  opportimify 
of  the  individual  to  present  additional 
evidence  must  also  be  explained  in  the 
notification. 

We  estimate  that  issuers  will  be 
required  to  develop  approximately 
29,000  notices  in  1997;  425,000  notices 


in  1998;  and  498,000  notices  in  1999.  At 
2  minutes  for  each  notice,  we  estimate 
the  total  hour  burden  to  be  960  hours  in 
1997;  14,000  hours  in  1998;  and  16,600 
hours  in  1999.  We  estimate  the 
respective  costs  associated  with  these 
burdens  to  be  $10,600  in  1997;  $156,000 
in  1998;  and  $183,000  in  1999.  These 
estimates  include  the  notices  reqiiired 
by  issuers  on  behalf  of  state  and  local 
government  health  plans,  since  we 
anticipate  that  most,  if  not  all  state  and 
local  government  health  plans  will 
contract  with  an  issuer  to  develop  the 
notice.  The  estimates  have  been 
disaggregated  below: 


Year 

Issuers 

State  health 
plans 

Loctf  health 
plans 

Total  noticas 

Total  notices: 

1997 

1999 

27,650 
422.136 
496,182 

921 
14.057 
16.553 

588 
1.176 
1.176 

20 
40 
40 

768 
1.531 
1.531 

2S 
51 
51 

29.004 
425,143 
498,889 

Total  burden  hours: 

1997 

1998 » »....MM» ......•• « to..— »••••.••. 

1999 

966 
14.148 
16.644 

45  CFR  146.122  Special  Enrollment 
Periods 

This  section  in  the  regulation 
provides  guidance  regarding  new 
enrollment  rights  that  employees  and 
dependents  have  under  fflPAA.  A 
health  insurance  issuer  ofCoring  group 
health  insurance  coverage  is  required  to 
provide  a  description  of  the  special 
enrollment  rights  to  anyone  who 
declines  coverage  at  the  time  of 
enrollment.  The  regulations  provide  a 
model  of  such  a  description  containing 


the  minimiiTn  information  mandated  by 
the  statute. 

The  first  burden  associated  with  this 
requirement  is  the  time  required  for 
health  insurance  issuers  and  state  and 
local  government  health  plans  to 
incorporate  the  model  notice  into  the 
plan's  standard  policy  information.  We 
estimate  the  burden  to  be  2  hours 
annually  per  issuer,  for  a  total  burden  of 
2,800  hours.  The  cost  associated  with 
this  hour  burden  is  estimated  to  be 
$30,800  annually. 


The  second  burden  associated  with 
this  requirement  is  the  time  required  to 
disseminate  the  notice  to  new  enrollees. 
We  estimate  that  issuers  will  be 
required  to  develop  approximately  1 
million  notices  in  1997;  5.3  million 
notices  in  1998;  and  5.9  million  notices 
in  1999.  At  30  seconds  for  each  notice, 
we  estimate  the  total  hour  burden  to  be 
8,300  hours  in  1997;  43,000  hours  in 
1998;  and  48,000  hours  in  1999.  We 
have  estimated  the  costs  associated  with 
these  hour  burdens  to  be  $91 ,000  in 
1997;  $469,000  in  1998;  and  $527,000  in 
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1999.  These  estimates  include  the 
notices  required  by  issuers  on  behalf  of 
state  and  local  government  health  plans. 


since  we  anticipate  that  most,  if  not  all 
state  and  local  government  health  plans 
will  contract  with  an  issuer  to  develop 


the  notice.  The  estimates  have  been 
disaggregated  below: 


Year 

Issuers 

State  health 
plans 

Local  health 
plans 

Total  notices 

Total  notices: 

1997 

245.508 
3,750.024 
4,407,828 

1.964 
30.000 
35.263 

287.938 
575.875 
575.875 

2.304 
4.607 
4.607 

500.750 
1.001.500 
1,001.500 

4.006 
8.012 
8.012 

1.034.196 
5.327.399 
5.985.203 

8,273 
42.619 
47.881 

1998 

1999 

Total  burden  hours: 

1997 

1 998 

1999 „ 

45  CFR  1 46. 1 50    Guaranteed 
Availability  of  Coverage  for  Employers 
in  the  PHS  Act  Group  Market  Provisions 

This  section  cdlows  a  health  insurance 
issuer  to  deny  health  insurance  coverage 
in  the  small  group  market  if  the  issuer 
has  demonstrated  to  the  applicable  State 
authority  (if  required  by  the  State 
authority)  that  it  does  not  have  the 
financial  reserves  necessary  to 
underwrite  additional  coverage  and  that 
it  is  applying  this  denial  uniformly  to 
all  employers  in  the  small  group  market 
in  the  State  consistent  with  applicable 
State  law  and  without  regard  to  the 
claims  experience  of  those  employers 
and  their  etnployees  (and  their 
dependents)  or  any  health  statiis-related 
factor  relating  to  those  employees  and 
dependents.  Thus,  issuers  are  only 
required  to  report  to  the  applicable  State 
authority  if  they  are  discontinuing 
coverage  in  the  small  group  market. 

This  requirement  exists  in  the  absence 
of  this  regulation  because  under  current 
insurance  practices,  State  insvuance 
departments  oversee  discontinuance  of 
insurance  products  in  their  State  as  a 
normal  business  practice.  Therefore, 
these  information  collection 
requirements  are  exempt  from  the  PRA 
under  5  CFR  1320.3(b)(2)  and  5  CFR 
1320.3(b)(3).  However,  under  HIPAA. 
States  must  review  policies  during  their 
oversight  process  to  make  sure  there  is 
a  guaranteed  availability  clause  in  each 
policy.  For  the  37  States  that  currently 
require  guaranteed  availability,  it  is  our 
understanding  that  this  is  normal 
business  practice.  For  the  other  18 
States,  however,  we  see  this  State 
burden  to  be  about  10  minutes  per 
policy,  since  States  already  review 
policies  for  other  requirements  and  this 
process  does  not  prescribe  a  timetable 
for  reviewing  the  policies.  We  see  this 
as  a  total  burden  of  10,850  hours.  We 
have  estimated  the  cost  associated  with 
this  hour  burden  to  be  $163,000.  If  the 
State  identifies  a  violation  and  a  State 
has  to  take  some  action,  we  believe  that 
each  State  will  be  required  to  initiate 


fewer  than  10  administrative  actions  on 
an  annual  basis  against  specific 
individuals  or  entities  who  failed  to 
implement  the  Federal  guarantee 
availability  requirements. 

45  CFR  1 46. 1 52    Guaranteed 
Renewability  of  Coverage  for  Employers 
in  the  PHS  Act  Group  Market  Provisions 

In  this  section  issuers  are  only 
required  to  report  if  they  are 
discontinuing  a  particular  type  of 
coverage  or  discontinuing  all  coverage. 
This  requirement  exists  in  the  absence 
of  this  regulation  because  under  current 
insurance  practices.  State  insurance 
departments  oversee  discontinuance  of 
insurance  products  in  their  State  as  a 
normal  business  practice.  Therefore, 
these  information  collection 
requirements  are  exempt  from  the  PRA 
under  5  CFR  1320.3(b)(2)  and  5  CFR 
1320.3(b)(3).  However,  under  HIPAA. 
States  must  review  policies  during  their 
oversight  process  to  make  sure  there  is 
a  guaranteed  availability  clause  in  each 
policy.  For  the  43  States  that  currently 
require  guaranteed  renewability,  it  is 
our  understanding  that  this  is  normal 
business  practice.  For  the  other  1 2 
States,  however,  we  see  this  State 
burden  to  be  about  10  minutes  per 
policy,  since  States  already  review 
policies  for  other  requirements  and  this 
process  does  not  prescribe  a  timetable 
for  reviewing  the  policies.  We  see  this 
as  a  total  burden  of  6.700  hours.  We 
have  estimated  the  cost  associated  with 
this  hour  tmrden  to  be  $100,500.  If  the 
State  identifies  a  violation  and  a  State 
has  to  take  some  action,  we  believe  that 
each  State  will  be  required  to  initiate 
fewer  than  10  administrative  actions  on 
an  annual  basis  against  specific 
individuals  or  entities  who  foiled  to 
implement  the  Federal  guarantee 
renewability  requirements. 


45  CFR  146.160    Disclosure  of 
Information  by  Issuers  to  Employers 
Seeking  Coverage  in  the  Small  Group 
Market  in  the  PHS  Act  Provisions 

This  section  requires  issuers  to 
disclose  information  to  employers 
seeking  coverage  in  the  small  group 
market.  This  section  requires 
information  to  be  provided  by  a  health 
insurance  issuer  offering  any  health 
insurance  coverage  to  a  small  employer. 
This  information  includes  the  issuer's 
right  to  change  premium  rates  and  the 
factors  that  may  affect  changes  in 
premium  rates,  renewability  of 
coverage,  any  preexisting  condition 
exclusion,  any  affiliation  periods 
applied  by  HMOs,  the  geographic  areas 
served  by  HMOs,  and  the  benefits  and 
premiums  available  imder  all  health 
insurance  coverage  for  which  the 
employer  is  qualified.  The  issuer  is 
exempted  from  disclosing  information 
that  is  proprietary  or  trade  secret 
information  under  applicable  law. 

The  information  described  in  this 
section  must  be  language  that  is 
understandable  by  the  average  small 
employer  and  sufficient  to  reasonably 
inform  small  employers  of  their  rights 
and  obligations  under  the  health 
insiu'ance  coverage.  This  requirement  is 
satisfied  if  the  issuer  provides  an 
outline  of  coverage,  the  minimum 
contribution  and  group  participation 
rules  that  apply  to  any  particular  type 
of  coverage,  and  any  other  information 
required  by  the  State.  An  outline  of 
coverage  is  defined  as  a  general 
description  of  benefits  and  premiums. 
This  would  include  an  outline  of 
coverage  similar  to  the  manner  in  which 
Medigap  policies  are  presented, 
allowing  the  employer  to  easily  compare 
one  policy  form  to  another  to  determine 
what  is  covered  and  how  much  the 
coverage  will  cost. 

We  have  estimated  the  total  burden 
associated  with  this  activity  to  be  2,400 
hours.  We  anticipate  that  1,200  issuers 
will  be  required  to  provide  disclosure  to 
small  employers  on  an  annual  basis.  We 
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estimate  this  time  to  be  approximately 
2  hours  for  each  issuer  to  develop  and 
update  the  standard  information  related 
to  the  general  description  of  benefits 
and  premiums  on  an  annual  basis  and 
include  this  infonnation  in  Iheir  policy 
information.  We  have  estimated  the  cost 
associated  with  this  hour  burden  to  be 
$36,000. 

45  CFR  146.180  Exclusion  of  Certain 
Plans  From  the  PHS  Act  Group  Market 
Requirements 

Section  145.180(b)  includes  rules 
pertaining  to  nonfederal  governmental 
plans,  which  are  permitted  under 
HIPAA  to  elect  to  be  exempted  from 
some  or  all  of  HIPAA's  requirements  in 
the  PHS  Act.  The  regulation  establishes 
the  form  and  manner  of  the  election.  In 
particular,  a  nonfederal  governmental 
plan  maldi^  this  election  is  required  to 
notify  plan  participants,  at  the  time  of 
enrollment  and  on  an  annual  basis,  of 
the  fact  and  consequences  of  the 
election.  The  burden  imposed  by  this  is 
the  requirement  for  plans  to  disseminate 
standard  notification  language 
describing  the  plans'  election  and  the 
consequences  of  this  election.  We 
anticipate  that  between  3,500  and  5,000 
nonfederal  governmental  plans  will 
make  this  election  and  will  therefore  be 
required  to  disseminate  notifications  to 
their  participants  on  an  annual  basis. 
Since  this  is  standard  language  that  will 
be  incorporated  into  plans'  existing 
policy  dociunents,  we  see  the  burden  as 
approximately  2  hours  per  plan  to 
develop  and  update  this  standardized 
disclosure  statement  on  an  annual  basis. 
Thus,  we  estimate  the  total  burden  for 
this  activity  to  range  from  7,000  to 
10,000  hours.  We  estimate  the  cost 
associated  with  these  hourly  burdens  to 
range  from  $77,000  to  $110,000  per 
year. 

The  above  estimate  does  not  include 
the  cost  of  disseminating  the  notices  to 
all  plan  participants  on  an  annual  basis 
and  to  new  enroUees  at  the  time  of 
enrollment.  Although  we  do  not  have  an 
accurate  estimate  of  the  number  of 
nonfederal  governmental  plans  will 
choose  to  opt  out  of  these  provisions, 
we  have  provided  for  a  range  of  50  to 
100  percent.  Using  these  ranges,  we 
estimated  400,000  to  800,000  of  these 
notices  would  need  to  be  produced  in 
1997  and  800,000  to  1.6  million  in  1998 
and  1999.  At  30  seconds  per  notice,  we 
estimate  the  total  burden  hours  to  range 
from  3,400  to  6,800  in  1997;  and  6,800 
to  13,600  in  1998  and  1999.  We  have 
estimated  the  costs  associated  with 
these  hour  biurdens  to  range  from 
$37,400  to  $74,800  in  1997;  and  from 
$74,800  to  $149,600  in.  1998  and  1999. 


We  have  submitted  a  copy  of  this  rule 
to  OMB  for  its  review  of  these 
information  collections.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained.  Interested  persons 
are  invited  to  send  conunents  regarding 
this  burden  or  any  other  aspect  of  these 
collections  of  information.  If  you 
comment  on  these  information 
collection  and  record  keeping 
requirements,  please  mail  copies 
dirocUy  to  the  following  addresses: 

Health  Care  Financing  Administration, 
Office  of  Financial  and  Human 
Resources,  Management  Planning  and 
Analysis  Staff,  Room  C2-26-17,  7500 
Secinity  Boulevard,  Baltimore,  MD 
21244-1850.  Attn:  John  Burke 

Office  of  Information  and  Regulatory 
Afiairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn:  Ailison  Herron  Eydt, 
HCFA  Desk  Officer. 

Statutory  Authoritiee 

The  Department  of  Labor  interim  final 
rule  is  ado[>ted  pursuant  to  the  authority 
contained  in  Section  707  of  ERISA  (Pub. 
L.  93-406,  88  Stat  694;  29  U.S.C  1135) 
as  amended  by  HIPAA.  (Pub.  L.  104-91; 
101  Stat  1936;  29  U.S.C.  1181). 

The  Department  of  Health  and  Human 
Services  interim  final  rule  is  adopted 
pursuant  to  the  authority  containsd  in 
Sections  2701.  2702.  2711.  2712,  2713, 
and  2792  of  the  PHS  Act.  as  established 
by  HIPAA.  (Pub.  L.  104-191.  42  U.S.C. 
300gg-l  through  300gg-13.  and  300gg- 
92). 

The  Department  of  the  Treasury 
temporary  rule  is  adopted  pursuant  to 
the  authority  contained  in  Section. 

List  of  Subjects 

26  CFR  Fait  54 

Excise  taxes.  Health  insurance, 
Pensions,  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  2590 

Employee  benefit  plans.  Employee 
Retirement  Income  Security  Act,  Health 
care.  Health  insurance.  Reporting  and 
recordkeeping  requirements. 

45  CFR  Parts  144  and  146 

Health  care.  Health  insurance. 
Reporting  and  recordkeeping 
requirements.  State  regulation  of  health 
insurance. 

Amendments  to  the  Regulations 

Internal  Revenue  Service 

26  CFR  Chapter  1 

Accordingly,  26  CFR  part  54  is 
amended  as  fbllows: 


PART  54-PENSION  EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  54  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C  7805  *  *  • 

Section  54.9801-lT  also  issued  under  26 
U.S.C  9806. 

Section  54.9801-2T  also  issued  tmder  26 
U.S.C.  9606. 

Section  54.9801-3T  also  issued  under  28 
U.S.C.  9806. 

Section  54.9801-4T  also  issusd  under  26 
U.S.C  9806. 

Section  54.9801-5T  also  issued  under  26 
U.S.C  9801(c)(4).  9801(e)(3).  and  9806 

Section  54.9801-6T  also  issued  under  26 
U.S.C  9806. 

Section  54.9802-lT  also  issued  under  26 
U.S.C  9806. 

Section  54.9804-lT  also  issued  imder  26 
U.S.C.  9806. 

Section  54.9806-lT  also  issued  under  26 
U.&C  9806. 

Par.  2.  Sections  54.9801-lT,  54.9801- 
2T,  54.9801-3T.  54.9801-4T,  54.9801- 
5T,  54.9801-6T,  54.9802-lT.  54.9804- 
IT,  and  54.9806-lT  are  added  to  read 
as  follows: 


f  54.9601-11    Baals  and 


(a)  Statutory  basis.  Sections  54.9801- 
lT  through  54.9801-6T.  54.9802-lT, 
54.9804-lT,  and  54.9806-lT 
(portability  sections)  implement  Chapter 
100  of  Subtitle  K  of  die  Internal 
Revenue  Code  of  1986. 

(b)  Scope.  A  group  health  plan  may 
provide  greater  rights  to  participants 
and  beneficiaries  than  those  set  forth  in 
these  portability  sections.  These 
portability  sections  set  forth  minimum 
requirements  for  group  health  plans 
concerning: 

(1)  Limitations  on  a  preexisting 
condition  exclusion  period. 

(2)  Certificates  and  disclosure  of 
previous  coverage. 

(3)  Rules  relating  to  creditable 
coverage. 

(4)  Special  enrollment  periods. 

(c)  Similar  Requirements  Under  the 
Public  Health  Service  Act  and  Employee 
Retirement  Income  Security  Act. 
Sections  2701.  2702,  2721,  and  2791  of 
the  Public  Health  Service  Act  and 
sections  701,  702,  703.  705,  and  706  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  impose 
requirements  similar  to  those  imposed 
imder  Chapter  100  of  SubtiUe  K  of  the 
Code  with  respect  to  health  insurance 
issuers  offiering  group  health  insurance 
coverage.  See  45  CFR  parts  144.  146  and 
148  and  29  CFR  part  2590.  See  also  Part 
B  of  Tide  XXVn  of  the  Public  Health 
Service  Act  and  45  CFR  part  148  for 
other  rules  applicable  to  health 
insurance  offered  in  the  individual 
market  (defined  in  §  54.9801-2T). 
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fS4.je01-2T    D«fMtions(lMnpofary). 

Unless  otherwise  provided,  the 
definitions  in  this  section  govern  in 
qjplying  the  provisions  of  §§  54.9801- 
IT  through  54.9801-6T.  54.9802-lT, 
54.9804-lT.  and  54.9806-lT. 

Affiliation  period  means  a  period  of 
time  that  must  expire  before  health 
insiuance  coverage  provided  by  an 
HMO  becomes  effective,  and  during 
which  the  HMO  is  not  required  to 
provide  benefits. 

COBRA  definitions: 

(1)  COBRA  means  Title  X  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  as  amended. 

(2)  COBRA  continuation  coverage 
means  coverage,  under  a  group  health 
plan,  that  satisfies  an  applicable  COBRA 
continuation  provision. 

(3)  COBRA  continuation  provision 
means  sections  601-608  of  the  ERISA, 
section  4980B  of  the  Code  (other  than 
paragraph  (f)(1)  of  such  seaion  4980B 
insofar  as  it  relates  to  pediatric 
vaccines),  and  Title  XXII  of  the  PHSA. 

(4)  Exhaustion  of  COBRA 
continuation  coverage  means  that  an 
individual's  COBRA  continuation 
coverage  ceases  for  any  reason  other 
than  either  failure  of  the  individual  to 
pay  premiimis  on  a  timely  basis,  or  for 
cause  (such  as  making  a  fraudulent 
claim  or  an  intentional 
misreptresentation  of  a  material  fact  in 
connection  with  the  plan).  An 
individual  is  considered  to  have 
exhausted  COBRA  continuation 
coverage  if  such  coverage  ceases — 

(i)  Due  to  the  fEulure  of  the  employer 
or  other  responsible  entity  to  remit 
premiums  on  a  timely  basis;  or 

(ii)  When  the  individual  no  longer 
resides,  lives,  or  works  in  a  service  area 
of  an  HMO  or  similar  program  (whether 
or  not  within  the  choice  of  the 
individual)  and  there  is  no  other 
COBRA  continuation  coverage  available 
to  the  individual. 

Condition  means  a  medical  condition. 

Creditable  coverage  means  creditable 
coverage  within  the  meaning  of 
§  54.9801-lT(a). 

Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  means  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended  (29  U.S.C.  1001 
etseq.). 

Enroll  means  to  become  covered  for 
boiefits  under  a  group  health  plan  (i.e., 
when  coverage  becomes  effective), 
without  regard  to  when  the  individual 
may  have  completed  or  filed  any  forms 
that  are  required  in  order  to  enroll  in  the 
plan.  For  this  purpose,  an  individual 
who  has  health  insurance  coverage 
under  a  group  health  plan  is  enrolled  in 
the  plan  regardless  of  whether  the 
individual  elects  coverage,  the 


individual  is  a  dependent  who  becomes 
covered  as  a  result  of  an  election  by  a 
participant,  or  the  individual  becomes 
covered  without  an  election. 

Enrollment  date  definitions 
(enrollment  date  and  first  day  of 
coverage)  are  set  forth  in  §  54.9801- 
3T(a)(2)  (i)  and  (ii). 

Excepted  benefits  means  the  benefits 
described  as  excepted  in  §  54.9804- 
lT(b). 

Genetic  information  means 
information  about  genes,  gene  products, 
and  inherited  characteristics  that  may 
derive  itom  the  individual  or  a  family 
member.  This  includes  information 
regarding  carrier  status  and  information 
derived  bom  laboratory  tests  that 
identify  mutations  in  specific  genes  or 
chromosomes,  physical  medical 
examinations,  family  histories,  and 
direct  analysis  of  genes  or 
chromosomes. 

Group  health  insurance  coverage 
means  health  insurance  coverage  offered 
in  connection  with  a  group  health  plan. 

Group  health  plan  means  a  plan 
(including  a  self-insured  plan)  of.  or 
contributed  to  by,  an  employer 
(including  a  self-employed  person)  or 
employee  organization  to  provide  health 
care  (directly  or  otherwise)  to  the 
employees,  former  employees,  the 
employer,  others  associated  or  formerly 
associated  with  the  employer  in  a 
business  relationship,  or  their  famihes. 

Group  market  means  the  market  for 
health  insurance  coverage  offered  in 
connection  with  a  group  health  plan. 
(However,  certain  very  small  plans  may 
be  treated  as  being  in  the  individual 
market,  rather  than  the  group  market; 
see  the  definition  of  individual  market 
in  this  section.) 

Health  insurance  coverage  means 
benefits  consisting  of  medical  care 
(provided  directly,  through  insurance  or 
reimbursement,  or  otherwise)  under  any 
hospital  or  medical  service  policy  or 
certificate,  hospital  or  medical  service 
plan  contract,  or  HMO  contract  offered 
by  a  health  insurance  issuer.  However, 
benefits  described  in  §  54.9804-lT(b)(2) 
are  not  treated  as  benefits  consisting  of 
medical  care. 

Health  insurance  issuer  or  issuer 
means  an  insurance  company,  insurance 
service,  or  insurance  organization 
(including  an  HMO)  that  is  required  to 
be  Ucensed  to  engage  in  the  business  of 
insurance  in  a  State  and  that  is  subject 
to  State  law  that  regulates  insurance 
(within  the  meaning  of  section  514(b)(2) 
of  ERISA).  Such  term  does  not  include 
a  group  health  plan. 

Health  maintenance  organization  or 
HMO  means — 


(1)  A  federally  qualified  health 
maintenance  organization  (as  defined  in 
section  1301(a)  of  the  PHSA); 

(2)  An  organization  recognized  imder 
State  law  as  a  health  maintenance 
organization;  or 

(3)  A  similar  organization  regulated 
under  State  law  for  solvency  in  the  same 
manner  and  to  the  same  extent  as  such 

a  health  maintenance  organization. 

Individual  health  insurance  coverage 
means  health  insiu^nce  coverage  offered 
to  individuals  in  the  individual  market, 
but  does  not  include  short-term,  limited 
duration  insurance.  For  this  purpose, 
short-term,  limited  duration  insurance 
means  health  insurance  coverage 
provided  pursuant  to  a  contract  with  an 
issuer  that  has  an  expiration  date 
specified  in  the  contract  (taking  into 
account  any  extensions  that  may  be 
elected  by  the  policyholder  without  the 
issuer's  consent)  that  is  within  12 
months  of  the  date  such  contract 
becomes  effective.  Individual  health 
insurance  coverage  can  include 
dependent  coverage. 

Individual  market  means  the  market 
for  health  insurance  coverage  offered  to 
individtials  other  than  in  connection 
with  a  group  health  plan.  Unless  a  State 
elects  otherwise  in  accordance  with 
section  2791(e)(l)(B)(ii)  of  the  PHSA. 
such  term  also  includes  coverage  offered 
in  connection  with  a  group  health  plan 
that  has  fewer  than  two  participants  as 
current  employees  on  the  first  day  of  the 
plan  year. 

Issuer  means  a  health  insiuance 
issuer. 

Late  enrollment  definitions  (late 
enrollee  and  late  enrollment)  are  set 
forth  in  §  54.9801-3T(a)(2)  (iii)  and  (iv). 

Medical  care  has  the  meaning  given 
such  term  by  section  213(d)  of  3ie 
Internal  Revenue  Code,  determined 
without  regard  to  section  213(d)(1)(C) 
and  so  much  of  section  213(d)(1)(D)  as 
relates  to  qualified  long-term  care 
insurance. 

Medical  condition  on  condition 
means  any  condition,  whether  physical 
or  mental,  including,  but  not  limited  to, 
any  condition  resuhing  from  illness, 
injury  (whether  or  not  the  injury  is 
accidental),  pregnancy,  or  congenital 
malformation.  However,  genetic 
information  is  not  a  condition. 

Placement,  or  being  placed,  for 
adoption  means  the  assumption  and 
retention  of  a  legal  obligation  for  total  or 
partial  support  of  a  child  by  a  person 
with  whom  the  child  has  been  placed  in 
anticipation  of  the  child's  adoption.  The 
child's  placement  for  adoption  with 
such  person  terminates  upon  the 
termination  of  such  legal  obligation. 

Plan  year  means  the  year  that  is 
designated  as  the  plan  year  in  the  plan 


Fedovl  Register  /  Vol.  62,  No.  67  /  Tuesday.  April  8.  1997  /  Rules  and  Regulaticms  16929 


dociunent  of  a  group  health  plan,  except 
that  if  the  plan  dociunent  does  not 
designate  a  plan  year  or  if  there  is  no 
plan  document,  the  plan  year  is — 

(1)  The  deductible/limit  year  used 
under  the  plan; 

(2)  If  the  plan  does  not  impose 
deductibles  or  limits  on  a  yearly  basis, 
then  the  plan  year  is  the  policy  year. 

(3)  If  the  pl^  does  not  impose 
deductibles  or  limits  on  a  yearly  basis, 
and  either  the  plan  is  not  insured  or  the 
insurance  policy  is  not  renewed  on  an 
annual  basis,  then  the  plan  year  is  the 
employer's  taxable  year;  or 

(4)  In  any  other  case,  the  plan  year  is 
the  calendar  year. 

Preexisting  condition  exclusion  means 
a  limitation  or  exclusion  of  benefits 
relating  to  a  condition  based  on  the  fact 
that  the  condition  was  present  before 
the  first  day  of  coverage,  whether  or  not 
any  medical  advice,  diagnosis,  care,  or 
treatment  was  recommended  or  received 
before  that  day.  A  preexisting  condition 
exclusion  includes  any  exclusion 
applicable  to  an  individual  as  a  result  of 
information  that  is  obtained  relating  to 
an  individual's  health  status  before  the 
individual's  first  day  of  coverage,  such 
as  a  condition  identified  as  a  result  of 
a  pre-enrollment  questionnaire  or 
physical  examination  given  to  the 
individual,  or  review  of  medical  records 
relating  to  the  preenrollment  period. 

Public  health  plan  means  public 
health  plan  within  the  meaning  of 
§54.9801-4T(a)(l)(ix). 

Public  Health  Service  Act  (PHSA) 
means  the  Public  Health  Service  Act  (42 
U.S.C.  201,  etseq.). 

Significant  break  in  coverage  means  a 
significant  break  in  coverage  within  the 
meaning  of  §  54.9801-4T(b)(2)(iii). 

Special  enrollment  date  means  a 
special  enrollment  date  within  the 
meaning  of  §  54.9801-€T(d). 

State  health  benefits  risk  pool  means 
a  State  health  benefits  risk  pool  within 
the  meaning  of  §  54.9801-4T(a)(l)(vii). 

Waiting  period  means  the  period  that 
must  pass  before  an  employee  or 
dependent  is  eligible  to  enroll  under  the 
terms  of  a  group  health  plan.  If  an 
employee  or  dependent  enrolls  as  a  late 
enrollee  or  on  a  special  enrollment  date, 
any  period  before  such  late  or  special 
enrollment  is  not  a  waiting  period.  If  an 
individual  seeks  and  obtains  coverage  in 
the  individual  market,  any  period  after 
the  date  the  individual  files  a 
substantially  complete  application  for 
coverage  and  before  the  first  day  of 
coverage  is  a  waiting  period. 

154.9601-31    Umitations  on  prMxisting 
condition  axchision  period  (tenpofary). 

(a)  Preexisting  condition  exclusion — 
(1)  In  general.  Subject  to  paragraph  (b) 


of  this  section,  a  group  health  plan  may 
impose,  with  respect  to  a  participant  or 
beneficiary,  a  preexisting  condition 
exclusion  only  if  the  requirements  of 
this  paragraph  (a)  are  satisfied.  (See 
PHSA  section  2701  and  ERISA  section 
701  under  which  this  prohibition  is  also 
imposed  on  a  health  insurance  issuer 
ofiiering  group  health  insurance 
coverage.) 

(i)  6-month  loak-back  rule.  A 
preexisting  condition  exclusion  must 
relate  to  a  condition  (whether  physical 
or  mental),  regardless  of  the  cause  of  the 
condition,  for  which  medical  advice, 
diagnosis,  care,  or  treatment  was 
recommended  or  received  within  the  6- 
month  period  ending  on  the  enrollment 
date. 

(A)  For  piuposes  of  this  paragraph 
(a)(l)(i),  medical  advice,  diagnosis,  care, 
or  treatment  is  taken  into  account  only 
if  it  is  recommended  by,  or  received 
bom,  an  individual  licensed  or  similarly 
authorized  to  provide  such  services 
under  State  law  and  operating  within 
the  scope  of  practice  authorized  by  State 
law. 

(B)  For  purposes  of  this  paragraph 
(a)(l)(i),  the  6-month  period  ending  on 
the  enrollment  date  begins  on  the  6- 
month  anniversary  date  preceding  the 
enrollment  date.  For  example,  for  an 
enrollment  date  of  August  1, 1998,  the 
6-month  period  preceding  the 
enrollment  date  is  the  period 
commencing  on  February  1, 1998  and 
continuing  through  July  31, 1998.  As 
another  example,  for  an  enrollment  date 
of  August  30, 1998,  the  6-month  period 
preceding  the  enrollment  date  is  the 
period  conunencing  on  February  28, 
1998  and  continuing  through  August  29, 
1998. 

(C)  The  rules  of  this  paragraph  (a)(l)(i) 
are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Individtial  A  is  treated  for 
a  medical  coodiUon  7  months  before  the 
enrollment  date  in  Employer  /Ts  group  health 
plan.  As  part  of  such  treatment,  A'a 
physician  recommends  that  a  follow-up 
examination  be  given  2  months  later.  Despite 
this  recommendation,  A  does  not  receive  a 
foUow-up  examination  and  no  other  medical 
advice,  diagnosis,  care,  or  treatment  for  that 
condition  is  recommended  to  A  or  received 
by  A  during  the  6-month  period  ending  on 
A's  enrollment  date  in  Employer  iTs  plan. 

(ii)  In  this  Example  1,  Employer  R$  plan 
may  not  impose  a  preexisting  condition 
exclusion  period  with  respect  to  the 
condition  for  which  A  received  treatment  7 
months  prior  to  the  enrollment  date. 

Example  2.  (i)  Same  iacXs  as  Example  1 
except  that  Employer  R's  plan  leanis  of  the 
condition  and  attaches  a  rider  to  i^'s  policy 
excluding  coverage  for  the  condition.  Three 
months  after  enrollment.  A's  condition 
recurs,  and  Employer  R's  plan  denies 
payment  under  the  ridw. 


(ii)  In  this  Example  2,  the  rider  is  a 
preexisting  condition  excltision  and 
Employer  H's  plan  may  not  impose  ■ 
preexisting  condition  exclusion  with  respect 
to  the  condition  for  which  A  received 
treatment  7  months  prior  to  the  enroUmsnt 
date. 

Example  3.  (i)  Individual  B  has  asthma  and 
is  treated  for  that  condition  several  times 
during  the  &-month  period  before  ff» 
enrollment  date  in  £mp  foyer  5*8  plan.  The 
plan  imposes  a  12-month  preexi^ing 
condition  exclusion.  B  has  no  prior 
creditable  coverage  to  reduce  the  axchision 
period.  Three  months  after  the  enrollment 
date,  B  begins  coverage  under  Employer  S't 
plan.  Two  months  later,  B  is  hospitalized  far 

qythnu 

(ii)  In  this  Example  3,  Employer  S't  plan 
may  exclude  payment  for  the  hospital  stay 
and  the  physician  services  associated  with 
this  illness  because  the  care  is  related  to  a 
medical  condition  for  which  treatment  wis 
received  by  B  during  the  6-month  period 
before  the  enrollment  date. 

Example  4.  (i)  Individual  D,  who  is  subfact 
to  a  preexisting  condition  exclusion  impoead 
by  Employer  Ifi  plan,  has  diabetes,  as  well 
as  a  foot  condition  caused  by  poor  circulation 
and  retinal  degei>eration  (both  of  which  an 
conditions  that  may  be  directly  attributed  to 
diabetes).  After  enrolling  in  the  plan.  D 
stumbles  and  breaks  a  leg. 

(ii)  In  this  Example  4,  the  leg  fracture  is  not 
a  condition  related  to  I7»  diabetes,  even 
though  poor  circulation  in  Us  extremities 
and  poor  vision  may  have  contributed 
towards  the  accident  However,  any 
additional  medical  services  that  may  be 
needed  because  of  Z7s  preexisting  diabetic 
condition  that  would  not  be  needed  by 
another  patient  with  a  broken  leg  who  does 
not  have  diabetes  may  be  subject  to  the 
preexisting  condition  exclusion  imposed 
under  Employn  Ift  plan. 

(ii)  Mioxunuin  length  of  preexisting 
condition  exclusion  (the  look-forward 
rule).  A  preexisting  condition  exclusion 
is  not  permitted  to  extend  for  more  than 
12  months  (18  months  in  the  case  of  a 
late  enrollee)  after  the  enrollment  date. 
For  purposes  of  this  paragraph  (a)(l)(ii), 
the  12-month  and  18-month  periods 
after  the  enrollment  date  are  determined 
by  reference  to  the  anniversary  of  the 
enrollment  date.  For  example,  for  an 
eiuoUment  date  of  August  1,  1998,  the 
12-month  period  after  the  enrollment 
date  is  the  period  conunencing  on 
August  1, 1998  and  continuing  through 
July  31. 1999. 

(lii)  Reducing  a  preexisting  condition 
exclusion  period  by  creditable  coverage. 
The  period  of  any  preexisting  condition 
exclusion  that  would  otherwise  apply  to 
an  individual  under  a  group  health  plan 
is  reduced  by  the  niunber  of  days  of 
creditable  coverage  the  individual  has 
as  of  the  enrollment  date,  as  counted 
under  §  54.9801-47.  For  purposes  of 
§  54.9801-lT  through  §  54.9801-6T.  the 
phrase  "days  of  creditable  coverage"  has 
the  same  meaning  as  the  phrase 
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"aggregate  of  the  periods  of  creditable 
coverage"  as  such  term  is  used  in 
section  9801(a)(3]  of  the  Internal 
Revenue  Code. 

(iv)  Other  standards.  See  §  54.9802- 
IT  for  other  standards  that  may  apply 
with  respect  to  certain  benefit 
limitations  or  restrictions  under  a  group 
health  plan. 

(2)  Enrollment  definitions — (i) 
Enrollment  date  means  the  first  day  of 
coverage  or,  if  there  is  a  waiting  period, 
the  first  day  of  the  waiting  period. 

(ilKA)  First  day  of  coverage  means,  in 
the  case  of  an  individual  covered  for 
benefits  under  a  group  health  plan  in 
the  group  market,  the  first  day  of 
coverage  under  the  plan  and,  in  the  case 
of  an  individual  covered  by  health 
insurance  coverage  in  the  individual 
market,  the  first  day  of  coverage  under 
the  policy. 

(B)  The  following  example  Illustrates 
the  rule  of  paragraph  (a)(2)(iiKA)  of  this 
section: 

Example,  (i)  Employer  Vs  group  health 
plan  provides  for  coverage  to  begin  on  the 
fint  day  of  the  first  payroll  period  following 
the  date  an  employee  is  hired  and  completes 
the  applicable  eorolLment  forms,  or  on  any 
subsequent  January  1  after  completion  of  the 
applicable  enrollnwnt  forms.  Employer  Vs 
plan  imposes  a  preexisting  condition 
exclusion  for  12  mnnth«  (reduced  by  the 
individual's  creditable  coverage)  following 
an  individual's  enrollment  date.  Employee  E 
is  hired  by  Employer  V^on  October  13,  1998 
and  then  on  October  14, 1998  completes  and 
files  all  the  forms  oecessaiy  to  enroll  in  the 
plan.  £*$  coverage  under  the  plan  becomes 
effective  on  October  25, 1998  (which  is  the 
beguming  of  the  first  payroll  period  after  P» 
date  of  hire). 

(ii)  In  this  Example,  £*s  enrollment  date  is 
October  13, 1998  (which  is  tl>e  first  day  of 
the  waiting  period  for  Fs  enrollment  and  is 
also  Fs  date  of  hire).  Accordingly,  with 
respect  to  £,  the  6-month  period  in  paragraph 
(a)0)(i)  would  be  the  period  from  April  13, 
1998  through  October  12,  1998.  the 
maximum  permissible  period  during  which 
Employer  Vt  plan  could  apply  a  preexisting 
condition  exclusion  under  paragraph 
(a)(lHii)  would  be  the  period  from  October 
13.  1998  through  October  12.  1999,  and  this 
period  would  be  reduced  under  paragraph 
(aXlKiii)  by  Fs  days  of  creditable  coverage 
as  of  October  13.  1998. 

(ill)  Late  enroUee  means  an  individual 
whose  enrollment  in  a  plan  is  a  late 
rairollmenL 

(iv)  (A)  Late  enrollment  means 
enrollment  under  a  group  health  plan 
other  than  on — 

U)  The  earliest  date  on  which 
coverage  can  become  efEective  under  the 
terms  of  the  plan:  or 

(2)  A  special  enrollment  date  for  the 
individual. 

(B)  If  an  individual  ceases  to  be 
eligible  for  coverage  under  the  plan  by 


terminating  employment,  and  then 
subsequently  becomes  eligible  for 
coverage  under  the  plan  by  resuming 
employment,  only  eligibility  during  the 
individual's  most  recent  period  of 
employment  is  taken  into  account  in 
determining  whether  the  individual  is  a 
late  enrollee  under  the  plan  with  respect 
to  the  most  recent  period  of  coverage. 
Similar  rules  apply  if  an  individual 
again  becomes  eligible  for  coverage 
.  following  a  suspension  of  coverage  that 
applied  generallyunder  the  plan, 
(v)  Examples.  The  rules  ofuis 
paragraph  (a)(2)  are  illustrated  by  the 
following  examples: 

Example  2 .  (i)  Employee  F  first  becomes 
eligible  to  be  covered  by  Employer  Ws  group 
health  plan  on  January  1,  1999,  but  elects  not 
to  enroll  in  the  plan  until  April  1,  1999.  April 
1, 1999  is  not  a  special  enrollment  date  for 
F 

(ii)  In  this  Example  1,  F  would  be  a  late 
enrollee  with  respect  to  Fs  coverage  that 
became  effective  under  the  plan  on  April  1, 
1999. 

Example  2.  (i)  Same  as  Example  1.  except 
that  Fdoes  not  enroll  in  the  plan  on  April 
1. 1999  and  terminates  employment  with 
Employer  Woa  July  1, 1999,  without  having 
had  any  health  insurance  coverage  under  the 
plan.  F  is  rehired  by  Employer  W  on  January 
1,  2000  and  is  eligible  for  and  elects  coverage 
under  Employer  Wa  plan  effective  on 
January  1, 2000. 

(ii)  In  this  Example  2,  F  would  not  be  a  late 
enrollee  with  respect  to  Fs  coverage  that 
became  effective  on  January  1,  2000. 

(b)  Exceptions  pertaining  to 
preexisting  condition  exclusions — (1) 
Newborns — 

(i)  In  general.  Subject  to  paragraph 
(b)(3)  of  this  section,  a  group  health  plan 
may  not  impose  any  preexisting 
condition  exclusion  with  regard  to  a 
child  who,  as  of  the  last  day  of  the  30- 
day  period  beginning  with  the  date  of 
birth,  is  covered  under  any  creditable 
coverage.  Accordingly,  if  a  newborn  is 
enrolled  in  a  group  health  plan  (or  other 
creditable  coverage)  within  30  days  after 
birth  and  subsequently  enrolls  in 
another  group  health  plan  without  a 
significant  break  in  coverage,  the  other 
plan  may  not  impose  any  preexisting 
condition  exclusion  with  regard  to  the 
child. 

(ii)  Example.  The  rule  of  this 
paragraph  (b)(1)  is  illustrated  by  the 
following  example: 

Example,  (i)  Seven  months  after 
enrollment  in  Employer  Ws  group  health 
plan.  Individual  E  has  a  child  bom  with  a 
birth  defect.  Because  the  child  is  enrolled  in 
Employer  W'»  plan  with  in  30  days  of  birth, 
no  preexisting  condition  exclusion  may  be 
imposed  with  respect  to  the  child  under 
Employer  Wt  plan.  Three  months  after  the 
child's  birth,  F  commences  employment  with 
Employer  X  and  enrolls  with  the  child  in 
Employer  X'a  plan  45  days  after  leaving 


Employer  Wa  plan.  Employer  X'»  plan 
imposes  a  12-month  exclusion  for  any 
preexisting  condition. 

(ii)  In  this  Example,  Employer  X's  plan 
may  not  im|x>se  any  preexisting  condition 
exclusion  with  resfiect  to  F's  child  because 
the  child  was  covered  within  30  days  of  birth 
and  had  no  significant  break  in  coverage. 
This  result  applies  regardless  of  whether  F's 
child  is  included  in  the  certificate  of 
creditable  coverage  provided  to  F  by 
Employer  W  indicating  300  days  of 
dependent  coverage  or  receives  a  separate 
certificate  indicating  90  days  of  coverage. 
Employer  X's  plan  may  impose  a  preexisting 
condition  exclusion  with  respect  to  E  for  up 
to  2  months  for  any  preexisting  condition  of 
Ffor  which  medical  advice,  diagnosis,  care, 
or  treatment  was  recommended  or  received 
by  F  within  the  6-month  period  ending  on  F's 
enrollment  date  in  Employer  X't  plan. 

(2)  Adopted  children.  Subject  to 
paragraph  (b)(3)  of  this  section,  a  group 
health  plan  may  not  impose  any 
preexisting  condition  exclusion  in  the 
case  of  a  child  who  is  adopted  or  placed 
for  adoption  before  attaining  18  years  of 
age  and  who,  as  of  the  last  day  of  the 
30-day  period  beginning  on  the  date  of 
the  adoption  or  placement  for  adoption, 
is  covered  under  creditable  coverage. 
This  rule  does  not  apply  to  coverage 
before  the  date  of  such  adoption  or 
placement  for  adoption. 

(3)  Break  in  coverage.  Ptuagraphs 
(b)(1)  and  (2)  of  this  section  no  longer 
apply  to  a  child  after  a  significant  break 
in  coverage. 

(4)  Pregnancy.  A  group  health  plan 
may  not  impose  a  preexisting  condition 
exclusion  relating  to  pregnancy  as  a 
preexisting  condition. 

(5)  Special  enrollment  dates.  For 
special  enrollment  dates  relating  to  new 
deoendents,  see  §  54.9801-6T(b). 

(c)  Notice  of  plan 's  preexisting 
condition  exclusion.  A  group  health 
plan  may  not  impose  a  preexisting 
condition  exclusion  with  respect  to  a 
(>articipant  or  dependent  of  the 
participant  before  notifying  the 
participant,  in  writing,  of  the  existence 
and  terms  of  any  preexisting  condition 
exclusion  under  the  plan  and  of  the 
rights  of  individuals  to  demonstrate 
creditable  coverage  (and  any  applicable 
waiting  periods)  as  required  by 
§54.9801-5T.  The  description  of  the 
rights  of  individuals  to  demonstrate 
creditable  coverage  includes  a 
description  of  the  right  of  the  individual 
to  request  a  certificate  from  a  prior  plan 
or  issuer,  if  necessary,  and  a  statement 
that  the  current  plan  or  issuer  will  assist 
in  obtaining  a  certificate  from  any  prior 
plan  or  issuer,  if  necessary. 

f54.«801-^T    RulM  rrtating  to  crsditabie 
coverage  (twnporafy). 

(a)  General  rules — (1)  Creditable 
coverage.  For  purposes  of  this  section. 
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except  as  provided  in  pangnph  (a)(2)  of 
this  section,  the  term  creditobfe 
coveira^  means  coverage  of  an 
individual  imder  any  of  the  following: 

(i)  A  group  health  plan  as  defined  in 
§  54.9801-2T. 

(ii)  Health  insurance  coverage  as 
defined  in  §  54.9801-2T  (whether  or  not 
the  entity  offering  the  coverage  is 
subject  to  chapter  100  of  Subtitie  K,  and 
without  regard  to  whether  the  coverage 
is  offered  in  the  group  market,  the 
individual  market,  or  otherwise). 

(iii)  Part  A  or  B  of  Tide  XVni  of  the 
Social  Security  Act  (Medicare). 

(iv)  Tide  XIX  of  the  Social  Security 
Act  (Medicaid),  other  than  coverage 
consisting  solely  of  benefits  under 
section  1928  of  the  Social  Security  Act 
(the  program  for  distribution  of 
pediatric  vaccines). 

(v)  Tide  10  U.S.C.  Chapter  55 
(medical  and  dental  care  for  members 
and  certain  former  members  of  the 
uniformed  services,  and  for  their 
dependents;  for  piuposes  of  Tide  10 
U.S.C.  Chapter  55,  uniformed  services 
means  the  armed  forces  and  the 
Commissioned  Corps  of  the  National 
Oceanic  and  Atmospheric 
Administration  and  of  the  Public  Health 
Service). 

(vi)  A  medical  care  program  of  the 
Indian  Health  Service  or  of  a  tribal 
organization. 

(vii)  A  State  health  benefits  risk  pool. 
For  purposes  of  this  section,  a  State 
health  benefits  risk  pool  means — 

(A)  An  organization  qualifying  under 
section  501(c)(26): 

(B)  A  qualified  high  risk  pool 
described  i^  section  2744(c)(2)  of  the 
PHSA;  or 

(C)  Any  other  arrangement  sponsored 
by  a  State,  the  membership  composition 
of  which  is  specified  by  the  State  and 
which  is  established  and  maintained 
primarily  to  provide  health  insurance 
coverage  for  individuals  who  are 
residents  of  such  State  and  who,  by 
reason  of  the  existence  or  history  of  a 
medical  condition — 

(1)  Are  unable  to  acqture  medical  care 
coverage  for  such  condition  through 
insurance  or  from  an  HMO,  or 

(2)  Are  able  to  acquire  such  coverage 
only  at  a  rate  which  is  substantially  in 
excess  of  the  rate  for  such  coverage 
through  the  membership  organization. 

(viii)  A  health  plan  ofiisred  under 
Tide  5  U.S.C.  Chapter  89  (die  Federal 
Employees  Health  Benefits  Program). 

(ix)  A  public  health  plan.  For 
purposes  of  4his  section,  a  public  health 
plan  means  any  plan  established  or 
maintained  by  a  State,  county,  or  other 
political  subdivision  of  a  State  that 
provides  health  insurance  covmage  to 


individuals  who  are  enrolled  in  the 
plan. 

(x)  A  health  benefit  plan  under 
section  5(e)  of  the  Peace  Corps  Act  (22 
U.S.C.  2504(e)). 

(2)  Excluded  coverage.  Creditable 
coverage  does  not  include  coverage 
consisting  solely  of  coverage  of  expected 
benefits  (described  in  §  54.9804-lT). 

(3)  Methods  of  counting  creditable 
coverage.  For  purposes  of  reducing  any 
preexisting  condition  exclusion  period, 
as  provided  under  §  54.9801- 
3T(a)(l)(iii),  a  group  health  plan 
determines  the  amount  of  an 
individual's  creditable  coverage  by 
using  the  standard  method  described  in 
paragraph  (b)  of  this  section,  except  that 
the  plan  may  use  the  alternative  method 
under  paragraph  (c)  of  this  section  with 
respect  to  any  or  all  of  the  categories  of 
benefits  described  under  paragraph 
(c)(3)  of  this  section  or  may  provide  that 
a  health  insurance  issuer  offering  health 
insurance  coverage  under  the  plan  may 
use  the  alternative  method  of  counting 
creditable  coverage. 

(h)  Standard  method — (1)  Specific 
benefits  not  considered.  Under  the 
standard  method,  a  group  health  plan 
determines  the  amoiuit  of  creditable 
coverage  without  regard  to  the  specific 
benefits  included  in  the  coverage. 

(2)  Counting  creditable  coverage — (i) 
Based  on  days.  For  purposes  of  reducing 
the  preexisting  condition  exclusion 
period,  a  group  health  plan  determines 
the  amount  of  creditable  coverage  by 
counting  all  the  days  that  the  individual 
has  under  one  or  more  types  of 
creditable  coverage.  Accordingly,  if  on  a 
particular  day,  an  individual  has 
creditable  coverage  from  more  than  one 
source,  all  the  creditable  coverage  on 
that  day  is  counted  as  one  day.  Further, 
any  days  in  a  waiting  period  for  a  plan 
or  policy  are  not  creditable  coverage 
imder  the  plan  or  policy. 

(ii)  Days  not  counted  before 
significant  break  in  coverage.  Days  of 
creditable  coverage  that  occur  before  a 
significant  break  in  coverage  are  not 
reauired  to  be  counted. 

Ciii)  Definition  of  significant  break  in 
coverage.  A  significant  break  in 
coverage  means  a  period  of  63 
consecutive  days  during  all  of  which  the 
individual  does  not  have  any  creditable 
coverage,  except  that  neither  a  waiting 
period  nor  an  affiliation  period  is  taken 
into  account  in  determining  a 
significant  break  in  coverage.  (See 
section  73l(b)(2)(iii)  of  ERISA  and 
section  2723(b)(2)(iii)  of  the  PHSA 
which  exclude  from  preemption  State 
insurance  laws  that  require  a  break  of 
more  than  63  days  before  an  individual 
has  a  significant  break  in  coverage  for 
purposes  of  State  law.) 


(iv)  Examples.  The  following 
examples  illustrate  how  creditable 
coverage  is  counted  in  reducing 
preexisting  condition  exclusion  periods 
under  this  paragraph  (b)(2)?' 

Example  1.  (i)  Individual  A  works  for 
Employer  P  and  has  creditable  coverage 
under  Employer  Fs  plan  for  18  months 
before  A's  employment  tenninates.  A  is  hired 
by  Employer  Q>  and  enrolls  in  Employer  Qs 
group  health  plan,  64  days  after  the  last  date 
of  coverage  under  Employer  Fs  plan. 
Employer  Qs  plan  has  a  12-month 
preexisting  condition  exclusion  period. 

(ii)  In  this  Example  1,  because  A  had  a 
break  in  coverage  of  63  days,  Employer  Qs 
plan  may  disregard  A's  prior  coverage  and  A 
may  be  subject  to  a  12-month  preexisting 
condition  exclusions  period. 

Example  2.  (i)  Same  facts  as  Example  1, 
except  that  A  is  hired  by  Employer  Q,  and 
enrolls  in  Employer  Qa  plan,  on  the  63rd  day 
after  the  last  date  of  coverage  under 
Employer  Fs  plan. 

(ii)  In  this  Example  2,  A  has  a  break  in 
coverage  of  62  days.  Because  A's  break  in 
coverage  is  not  a  significant  break  in 
coverage.  Employer  C^s  plan  must  count  A's 
prior  creditable  coverage  for  piuposes  of 
reducing  the  plan's  preexisting  condition 
exclusion  as  it  applies  to  A. 

Example  3.[i)  Same  facts  as  Example  I. 
except  that  Elmployer  Qs  plan  provides 
benefits  through  an  insurance  p>olicy  that,  as 
required  by  applicable  State  insurance  laws, 
defines  a  significant  break  in  coverage  as  90 
days. 

(ii)  In  this  Example  3,  the  issuer  that 
provides  group  health  insiuanoe  to  Employer 
Qa  plan  must  count  A's  period  of  creditable 
coverage  prior  to  the  63-day  break. 

Example  4.  (i)  Same.fects  a*  Example  3, 
except  that  Employer  Qs  plan  is  a  self- 
insured  plan,  and,  thus  is  not  subject  to  Stats 
insurance  laws. 

(ii)  In  this  Example  4,  the  plan  is  not 
governed  by  the  longer  break  rules  under 
State  insurance  law  and  A's  previous 
coverage  may  be  disregarded. 

Example  5.  (i)  Individual  B  begins 
employment  with  Employer  R  45  days  alter 
terminating  coverage  under  a  prior  group 
health  plan.  Employer  F's  plan  has  a  30-day 
waiting  period  before  coverage  begins.  B 
enrolls  in  Employer  F's  plan  when  first 
eligible. 

(ii)  In  this  Example  5,  B  does  not  have  a 
significant  break  in  coverage  for  ptirposea  of 
determining  whether  Fs  prior  coverage  must 
be  counted  by  Employer  Fs  plan.  B  has  only 
a  44-day  break  in  coverage  because  the  30- 
day  waiting  period  is  not  taken  into  account 
in  determining  a  significant  break  in 
coverage. 

Example  6.  (i)  Individual  C  works  for 
Employer  S  and  has  creditable  coverage 
imder  Employer  S'a  plan  for  200  days  before 
Ca  employment  is  terminated  and  coverage 
ceases.  C  is  then  unemployed  for  51  days 
before  being  hired  by  Employer  T.  Employer 
Fa  plan  has  a  3-monLh  waiting  period.  C 
works  for  Employer  T  for  2  months  and  then 
terminates  employment  Eleven  days  after 
terminating  employment  writh  Emplo3rer  T,  C 
begins  working  for  Employer  U.  Emplojwr 
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LTs  plan  has  no  waiting  [>eriod.  but  has  a  6- 
month  preexisting  condition  exclusion 
period. 

(ii)  In  this  Example  6.  C  does  not  have  a 
significant  bre^jt  in  coverage  because,  after 
disregarding  the  waiting  period  under 
Employer  T^s  plan,  C  had  only  a  62-break  in 
coveragB  (51  days  plus  11  days).  Accordingly, 
C  has  200  days  of  creditable  coverage  and 
Emplo3fer  ITt  plan  may  not  apply  its  6-montb 
preexisting  condition  exclusion  period  with 
respect  to  C 

Example  7.  (i)  Individual  D  terminates 
employmeat  with  Employer  Von  January  13, 
1998  after  being  covered  for  24  months  under 
Employer  Vs  group  health  plan.  On  March 
17,  the  63rd  day  without  coverage,  D  applies 
for  a  health  insurance  policy  in  the 
individual  market.  D's  application  is 
accepted  and  the  coverage  is  made  effisctive 
May  1. 

(ii)  In  this  Example  7,  because  D  applied 
for  the  policy  before  the  end  of  the  63rd  day, 
coverage  under  the  policy  ultimately  became 
efiisctive,  the  period  between  the  date  of 
application  and  the  first  day  of  coverage  is 
a  waiting  period  and  no  sig^iificant  brmk  in 
coverage  occurred  even  though  the  actual 
period  without  coverage  was  107  days. 

Ekample  8.  (i)  Same  facts  as  Example  7, 
except  that  D's  application  for  a  policy  in  the 
individual  market  is  denied. 

(ii)  In  this  Example  8,  because  D  did  not 
obtain  coverage  following  application,  D 
incurred  a  significant  brmk  in  coverage  on 
the  64th  day. 

(v)  Other  permissible  counting 
methods — (A)  Rule.  Notwithstandng  any 
other  provision  of  this  pcuvgraph  (b)(2), 
for  purposes  of  reducing  a  preexisting 
condition  exclusion  period  (but  not  for 
purposes  of  issuing  a  certificate  under 
§  54,9801-5T),  a  group  health  plan  may 
determine  the  amoimt  of  creditable 
coverage  in  any  other  manner  that  is  at 
least  as  favorable  to  the  individual  as 
the  method  set  forth  in  this  paragraph 
(b)(2),  subject  to  the  requirements  of 
other  applicable  law. 

(B)  Example.  The  rule  of  this 
paragraph  (b)(2}(v)  is  illustrated  by  the 
following  example: 

Example,  (i)  Individual  F  has  coverage 
under  group  health  plan  Y  from  January  3, 
1997  through  March  25. 1997.  Fthen 
becomes  covered  by  group  health  plan  Z.  ft 
enrollment  date  in  Plan  Z  is  May  1, 1997. 
Plan  Z  has  a  12-month  preexisting  condition 
exclusion  pwriod. 

(ii)  In  this  Example,  Plan  Z  may  determine, 
in  accordance  with  the  rules  prescribed  in 
paragraph  (b)(2)  (i),  (ii),  and  (iii),  that  F  has 
82  dajrs  of  creditable  coverage  (29  days  in 
January,  28  days  in  February,  and  25  days  in 
March).  Thus,  the  preexisting  condition 
exclusion  period  will  no  longer  apply  to  Fon 
February  8,  1998  (82  days  before  the  12- 
month  anniversary  of  her  enrollment  (May 
1)),  For  administrative  convenience, 
however.  Plan  Z  may  consider  tiiat  the 
preexisting  condition  exclusion  period  will 
DO  longer  apply  to  F  on  the  fint  day  of  the 
month  (February  1). 


(c)  Alternative  method — (1)  Specific 
benefits  considered.  Under  the 
alternative  method,  a  group  health  plan 
determines  the  amoimt  of  creditable 
coverage  based  on  coverage  within  any 
category  of  benefits  described  in 
paragraph  (c)(3)  of  this  section  and  not 
based  on  coverage  for  any  other  benefits. 
The  plan  may  use  the  alternative 
method  for  any  or  all  the  categories.  The 
plan  may  apply  a  different  preexisting 
condition  exclusion  period  with  respect 
to  each  category  (and  may  apply  a 
different  preexisting  condition 
exclusion  period  for  benefits  that  are  not 
within  any  category).  The  creditable 
coverage  determined  for  a  category  of 
benefits  applies  only  for  piuposes  of 
reducing  the  preexisting  condition 
exclusion  period  with  respect  to  that 
category.  An  individual's  creditable 
coverage  for  benefits  that  are  not  within 
any  category  for  which  the  alternative 
method  is  being  used  is  determined 
tinder  the  standard  method  of  paragraph 
(b)  of  this  section. 

(2)  Uniform  application.  A  plan  using 
the  alternative  method  is  required  to 
apply  it  imiformly  to  all  participants 
and  beneficiaries  imder  the  plan.  A  plan 
that  provides  benefits  through  one  or 
more  Insurance  policies  (or  in  part 
through  one  or  more  insurance  policies) 
will  not  fail  the  luiifonn  application 
requirement  of  this  paragraph  (c)(2)  if 
the  alternative  method  is  used  (or  not 
used)  separately  with  respect  to 
participants  and  beneficiaries  under  any 
policy,  provided  that  the  alternative 
method  is  applied  uniformly  with 
respect  to  aU  coverage  imder  that  policy. 
The  use  of  the  alternative  method  is 
reotiired  to  be  set  forth  in  the  plan. 

(3)  Categories  of  benefits.  The 
alternative  method  for  counting 
creditable  coverage  may  be  used  for 
coverage  for  the  following  categories  of 
benefits — 

(i)  Mental  health; 

(ii)  Substance  abuse  treatment; 

(iii)  Prescription  drugs; 

(iv)  E)ental  care;  or 

(v)  Vision  care. 

(4)  Plan  notice.  If  the  alternative 
method  is  used,  the  plan  is  required 
to— 

(i)  State  prominently  that  the  plan  is 
using  the  alternative  method  of  coimting 
creditable  coverage  in  disclosure 
statements  concerning  the  plan,  and 
state  this  to  each  enrollee  at  the  time  of 
enrollment  imder  the  plan;  and 

(ii)  Include  in  these  statements  a 
description  of  the  effect  of  using  the 
alternative  method,  including  an 
identification  of  the  categories  used. 

(5)  Disclosure  of  information  on 
previous  benefits.  See  8  54.9801-5T(b) 
for  special  rules  concerning  disclosure 


of  coverage  to  a  plan  (gr  issuer)  using 
the  alternative  method  of  counting 
creditable  coverage  imder  this 
paraeraph  (c). 

{6)  Counting  creditable  coverage — (i) 
In  general.  Under  the  alternative 
method,  the  group  health  plan  coimts 
creditable  coverage  within  a  category  if 
any  level  of  benefits  i^  provided  within 
the  category.  Coverage  luider  a 
reimbursement  accoimt  or  arrangement 
such  as  a  flexible  spending  arrangement 
(as  defined  in  section  106(c)(2)  of  the 
Internal  Revenue  Code)  does  not 
constitute  coverage  within  any  category. 

(ii)  Special  rules.  In  counting  an 
individual's  creditable  coverage  imder 
the  alternative  method,  the  group  health 
plan  first  determines  the  amount  of  the 
individual's  creditable  coverage  that 
may  be  counted  under  paragraph  (b)  of 
this  section,  up  to  a  total  of  365  days  of 
the  most  recent  creditable  coverage  (546 
days  for  a  late  enrollee).  The  period  over 
which  this  creditable  coverage  is 
determined  is  referred  to  as  the 
determination  period.  Then,  for  the 
category  specified  under  the  alternative 
method,  the  plan  counts  within  the 
category  all  days  of  coverage  that 
occurred  during  the  determination 
period  (whether  or  not  a  significant 
break  in  coverage  for  that  category 
occurs),  and  reduces  the  individual's 
preexisting  condition  exclusion  period 
for  that  category  by  that  number  of  days. 
The  plan  may  determine  the  amount  of 
creditable  coverage  in  any  other 
reasonable  manner,  uniformly  applied, 
this  is  at  least  as  favorable  to  the 
individual. 

(iii)  Example.  The  rules  of  this 
paragraph  (c)(6)  are  illustrated  by  the 
following  example: 

Example,  (i)  Individual  D  enrolls  in 
Employer  Vs  plan  on  January  1,  2001. 
Coverage  under  the  plan  includes 
prescription  drug  benefits.  On  April  1,  2001, 
the  plan  ceases  providing  prescription  drug 
benefits.  Us  employment  with  Employer  V 
ends  on  January  1,  2002,  after  D  was  covered 
under  Employer  Vs  group  health  plan  for 
365  days.  D  enrolls  in  Employer  TTs  plan  on 
February  1 ,  2002  [Us  enrollment  date). 
Employer  Vs  plan  uses  the  alternative 
method  of  counting  creditable  coverage  and 
imposes  a  12-month  preexisting  condition 
exclusion  on  prescription  drug  benefits. 

(ii)  In  this  Example,  Employer  Vs  plan 
may  impose  a  275-day  preexisting  condition 
exdusioD  with  respect  to  D  for  prescription 
drug  benefits  because  D  had  90  days  of 
creditable  coverage  relating  to  prescription 
drug  benefits  within  Us  determination 
period. 

S54.9801-5T    Cwtificstion  and  disciosur* 
of  previous  coverage  (temporary). 

(a)  Certificate  of  creditable  coverage — 
(1)  Entities  required  to  provide 
certificate — (i)  In  general.  A  group 
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health  plan  is  required  to  ftmiish 
certificates  of  creditable  coverage  in 
accordance  with  this  paragraph  (a)  of 
this  section.  (See  PHSA  section  2701(e) 
and  ERISA  section  701(e)  under  which 
this  obligation  is  also  imposed  on  a 
health  insurance  issuer  offering  group 
health  insurance  coverage.) 

(ii)  Duplicate  certificates  not  required. 
An  entity  required  to  provide  a 
certificate  under  this  paragraph  (a)(1)  for 
an  individual  is  deemed  to  have 
satisfied  the  certification  requirements 
for  that  individual  if  another  party 
provides  the  certificate,  but  only  to  the 
extent  that  information  relating  to  the 
individual's  creditable  coverage  and 
waiting  or  affiliation  period  is  provided 
by  the  other  party.  For  example,  a  group 
health  plan  is  deemed  to  have  satisfied 
the  certification  requirement  with 
respect  to  a  participant  or  beneficiary  if 
any  other  entity  actually  provides  a 
certificate  that  includes  the  information 
required  under  paragraph  (a)(3)  of  this 
section  with  respect  to  the  participant  or 
beneficiary. 

(iii)  Special  rule  for  group  health 
plans.  To  the  extent  coverage  under  a 
plan  consists  of  group  health  insurance 
coverage,  the  plan  is  deemed  to  have 
satisfied  the  certification  requirements 
under  this  paragraph  (a)(1)  if  any  issuer 
offering  the  coverage  is  required  to 
provide  the  certificates  pursuant  to  an 
agreement  between  the  plan  and  the 
issuer.  For  example,  if  there  is  an 
agreement  between  an  issuer  and  the 
employer  sponsoring  the  plan  under 
which  the  issuer  agrees  to  provide 
certificates  for  individuals  covered 
under  the  plan,  and  the  issuer  foils  to 
proyide  a  certificate  to  an  individual 
when  the  plan  would  have  been 
required  to  provide  one  under  this 
paragraph  (a),  then  the  plan  does  not 
violate  the  certification  requirements  of 
this  paragraph  (a)  (though  the  issuer 
would  have  violated  the  certification 
requirements  pursuant  to  section 
2701(e)  of  the  PHSA  and  section  701(e) 
of  ERISA). 

(iv)  Special  rules  relating  to  issuers 
providing  coverage  under  a  plan — (A)(1) 
Responsibility  of  issuer  for  coverage 
period.  See  29  CFR  2590.701-5  and  45 
CFR  146.115,  under  which  an  issuer  is 
not  required  to  provide  information 
regarding  coverage  provided  to  an 
individual  by  another  paity. 

(2)  Example.  The  rule  referenced  by 
this  paragraph  (a)(l)(iv)(A)  is  illustrated 
by  the  following  example: 

Example,  (i)  A  plan  offers  coverage  with  an 
HMO  option  from  one  issuer  and  an 
indemnity  option  from  a  different  issuer.  The 
HMO  has  not  entered  into  an  agreement  with 
the  plan  to  provide  certificates  as  permitted 
under  paragraph  (a)(l)(iii)  of  this  section. 


(ii)  In  this  Example,  if  an  employee 
switches  from  the  indemnity  option  to  the 
HMO  option  and  later  ceases  to  be  covered 
under  the  plan,  any  certificate  provided  by 
the  HMO  is  not  required  to  provide 
information  regarding  the  employee's 
coverage  under  the  indemnity  option. 

(B)  (1)  Cessation  of  issuer  coverage 
prior  to  cessation  of  coverage  under  a 
plan.  If  an  individual's  coverage  under 
an  issuer's  policy  ceases  before  the 
individual's  coverage  under  the  plan 
ceases,  the  issuer  is  required  (under 
section  2701(e)  of  the  PHSA  and  section 
701(e)  of  ERISA)  to  provide  sufficient 
information  to  the  plan  (or  to  anothw 
party  designated  by  the  plan)  to  enable 
a  certificate  to  be  provided  by  the  plan 
(or  other  party),  after  cessation  of  the 
individual's  coverage  under  the  plan, 
that  reflects  the  period  of  coverage 
under  the  policy.  The  provision  of  that 
information  to  the  plan  will  satisfy  the 
issuer's  obligation  to  provide  an 
automatic  certificate  for  that  period  of 
creditable  coverage  for  the  individual 
under  paragraph  (a)(2)(ii)  and  (3)  of  this 
section.  In  addition,  an  issuer  providing 
that  information  is  required  to  cooperate 
with  the  plan  in  responding  to  any 
request  made  under  paragraph  (b)(2)  of 
this  section  (relating  to  the  alternative 
method  of  coimting  creditable 
coverage).  If  the  individual's  coverage 
under  the  plan  ceases  at  the  time  the 
individual's  coverage  under  the  issuer's 
pohcy  ceases,  the  issuer  must  provide 
an  automatic  certificate  under  paragraph 
(a)(2)(ii)  of  this  section.  An  issuer  may 
presume  that  an  individual  whose 
coverage  ceases  at  a  time  other  than  the 
effective  date  for  changing  enrollment 
options  has  ceased  to  be  covered  under 
the  plan. 

(2)  Example.  The  rule  of  this 
paragraph  (a)(l)(iv)(B)  is  illustrated  by 
the  following  example: 

Example,  (i)  A  group  health  plan  provides 
coverage  under  an  HMO  option  and  an 
indemnity  option  with  a  different  issuer,  and 
only  allows  employees  to  switch  on  each 
January  1.  Neither  the  HMO  nor  the 
indemnity  issuer  has  entered  into  an 
agreement  with  the  plan  to  provide  autcxnatic 
certificates  as  ptermitted  under  paragraph 
(a)(2)(ii]  of  this  section. 

(ii)  In  this  Example,  if  an  employee 
switches  from  the  indemnity  option  to  the 
HMO  option  on  January  1,  the  issuer  must 
provide  the  plan  (or  a  person  designated  by 
the  plan)  with  appropriate  information  wiUi 
respect  to  the  individual's  coverage  with  the 
indemnity  issuer.  However,  if  the 
individual's  coverage  with  the  indemnity 
issuer  ceases  at  a  date  other  than  January  1, 
the  issuer  is  instead  required  to  provide  the 
individual  with  an  automatic  certificate. 

(2)  Individuals  for  whom  certificate 
must  be  provided;  timing  of  issuance — 
(i)  Individuals.  A  certificate  must  be 


provided,  without  charge,  for 
participants  or  dependents  who  are  or 
were  covered  under  a  group  health  plan 
upon  the  occurrence  of  any  of  the  events 
described  in  paragraph  (a)(2)(ii)  or  (iii) 
of  this  section. 

(ii)  Issuance  of  automatic  certificates. 
The  certificates  described  in  this 
paragraph  (a)(2)(ii)  are  referred  to  as 
automatic  certificates. 

(A)  Qualified  beneficiaries  upon  a 
qualifying  event.  In  the  case  of  an 
individuaJ  who  is  a  qualified 
beneficiary  (as  defined  in  section 
4980B(g)(l))  enUtled  to  elect  COBRA 
continuation  coverage,  an  automatic 
certificate  is  required  to  be  provided  at 
the  time  the  individual  would  lose 
coverage  under  the  plan  in  the  absence 
of  COBRA  continuation  coverage  or 
alternative  coverage  elected  instead  of  ~ 
COBRA  continuation  coverage.  A  plan 
satisfies  this  requirement  if  it  provides 
the  automatic  certificate  no  later  than 
the  time  a  notice  is  required  to  be 
furnished  for  a  qualifying  event  under 
section  49808(0(6)  (relating  to  notices 
reguired  under  COBRA). 

(B)  Other  individuals  when  coverage 
ceases.  In  the  case  of  an  individual  who 
is  not  a  qualified  beneficiary  entitled  to 
elect  COBRA  continuation  coverage,  an 
automatic  certificate  is  required  to  be 
provided  at  the  time  the  individual 
ceases  to  be  covered  under  the  plan.  A 
plan  satisfies  this  requirement  if  it 
provides  the  automatic  certificate 
within  a  reasonable  time  period 
thereafter.  In  the  case  of  an  individual 
who  is  entitled  to  elect  to  continue 
coverage  under  a  State  program  similar 
to  COBRA  and  who  receives  the 
automatic  certificate  not  later  than  the 
time  a  notice  is  required  to  be  furnished 
under  the  State  program,  the  certificate 
is  deemed  to  be  provided  within  a 
reasonable  time  period  after  the 
cessation  of  coverage  under  the  plan. 

(C)  Qualified  beneficiaries  when 
COBRA  ceases.  In  the  case  of  an 
individual  who  is  a  qualified 
beneficiary  and  has  elected  COBRA 
continuation  coverage  (or  whose 
coverage  has  continued  after  the 
individual  became  entitled  to  elect 
COBRA  continuation  coverage),  an 
automatic  certificate  is  to  be  provided  at 
the  time  the  individual's  coverage  under 
the  plan  ceases.  A  plan  satisfies  this 
requirement  if  it  provides  the  automatic 
certificate  within  a  reasonable  time  after 
coverage  ceases  (or  after  the  expiration 
of  any  grace  period  for  nonpayment  of 
premiums).  An  automatic  certificate  is 
required  to  be  provided  to  such  an 
indi\'idual  regardless  of  whether  the 
individual  has  previously  received  an 
automaticcertificate  under  paragraph 
(a)(2)(ii)(A)  of  this  section. 
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(iii)  Any  individual  upon  request. 
Requests  for  certificates  are  permitted  to 
be  made  by,  or  on  behalf  of,  an 
individual  within  24  months  after 
coverage  ceases.  Thus,  for  example,  a 
plan  in  which  an  individual  enrolls 
may,  if  authorized  by  the  individual, 
request  a  certificate  of  the  individual's 
creditable  coverage  on  behalf  of  the 
individual  from  a  plan  in  which  the 
individual  was  formerly  enrolled.  After 
the  request  is  received,  a  plan  or  issuer 
is  required  to  provide  the  certificate  by 
the  earliest  date  that  the  plan,  acting  in 
a  reasonable  and  prompt  fashion,  can 
provide  the  certificate.  A  certificate  is 
required  to  be  provided  under  this 
paragraph  (a)(2)(iii)  even  if  the 
individual  has  previously  received  an 
automatic  certificate  under  paragraph 
(a)(2)(ii)  of  this  section. 

(iv)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (a)(2): 

Example  1.  (i)  Individual  A  terminates 
employment  with  Employer  Q.  Aisa 
qualified  beneficiary  entitled  to  elect  CX)BRA 
continuation  coverage  under  Employer  q's 
group  health  plan.  A  notice  of  the  rights 
provided  under  (X)BRA  is  typically 
nimished  to  qualified  beneficiaries  under  the 
plan  within  10  days  after  a  covered  employee 
terminates  employment. 

(ii)  Ln  this  Example  I.  the  automatic 
certificate  may  be  provided  at  the  same  time 
that  A  is  provided  the  CXDBRA  notice. 

Example  2.,  (i)  Same  facts  as  Example  1. 
except  that  the  automatic  certificate  for  A  is 
not  completed  by  the  time  the  CXWRA  notice 
is  furnished  to  A. 

(ii)  In  this  Example  2,  the  automatic 
certificate  may  be  provided  within  the  period 
permitted  by  law  for  the  delivery  of  notices 
under  COBRA. 

Example  3  (!)  Employer  R  maintains  an 
insured  group  health  plan.  R  has  never  had 
20  employees  and  thus  ffs  plan  is  not  subject 
to  the  CXDBRA  continuation  coverage 
provisions.  However,  /?  is  in  a  State  that  has 
a  State  program  similar  to  (X)BRA.  B 
terminates  employment  with  R  and  loses 
coverage  under  /Ts  plan. 

(ii)  In  this  Example  3,  the  automatic 
certificate  may  be  provided  not  later  than  the 
time  a  notice  is  required  to  be  furnished 
under  the  State  program. 

Example  4.  (i)  Individual  C terminates 
employment  with  Employer  S  and  receives 
both  a  notice  of  Cs  rights  under  CXDBRA  and 
an  automatic  certificate.  C  elects  CXDBRA 
continuation  coverage  under  Employer  Si's 
group  health  plan.  After  four  months  of 
CXDBRA  continuation  coverage  and  the 
expiration  of  a  30-day  grace  period,  S's  group 
health  plan  determines  that  Cs  CXDBRA 
continuation  coverage  has  ceased  due  to 
failure  to  make  a  timely  payment  for 
continuation  coverage. 

(ii)  In  this  Example  4,  the  plan  must 
provide  an  updated  automatic  certificate  to  C 
within  a  reasonable  time  after  the  end  of  the 
grace  period. 

Example  5.  (i)  Individual  D  is  currently 
covered  under  the  group  health  plan  of 


Employer  T.  D  requests  a  certificate,  as 
premitted  under  paragraph  (a)(2)(iii).  Under 
the  procedure  for  Employer  Ts  plan, 
certificates  are  mailed  (by  first  dass  mail)  7 
business  days  following  receipt  of  the 
request.  This  date  reflects  the  earliest  date 
that  the  plan,  acting  in  a  reasonable  and 
prompt  fashion,  can  provide  certificates. 

(ii)  In  this  Example  5,  the  plan's  procedure 
satisfies  paragraph  (a)(2)(iii)  of  this  section. 

(3)  Form  and  content  of  certificate — 
(i)  Written  certificate — (A)  In  general. 
Except  as  provided  in  paragraph 
(a)(3)(i)(B)  of  this  section,  the  certificate 
must  be  provided  in  writing  (including 
any  form  approved  by  the  Secretary  as 
a  writing). 

(B)  Other  permissible  forms.  No 
written  certificate  is  required  to  be 
provided  under  paragraph  (a)  with 
respect  to  a  particular  event  described 
in  paragraph  (a)(2)  (ii)  or  (iii)  of  this 
section  if 

(2)  An  individual  is  entitled  to  receive 
a  certificate; 

(2)  The  individual  requests  that  the 
certificate  be  sent  to  another  plan  or 
issuer  instead  of  to  the  individual; 

(J)  The  plan  or  issuer  that  would 
otherwise  receive  the  certificate  agrees 
to  accept  the  information  in  this 
paragraph  (a)(3)  through  means  other 
than  a  written  certificate  (e.g.,  by 
telephone);  and 

(4)  The  receiving  plan  or  issuer 
receives  such  information  from  the 
sending  plan  or  issuer  in  such  form 
within  the  time  periods  required  under 
paragraph  (a)(2)  of  this  section. 

(ii)  Required  information.  The 
certificate  must  include  the 
following 

(A)  The  date  the  certificate  is  issued; 

(B)  The  name  of  the  group  health  plan 
that  provided  the  coverage  described  in 
the  certificate; 

(C)  The  name  of  the  participant  or 
dependent  with  respect  to  whom  the 
certificate  applies^  and  any  other 
information  necessary  for  the  plan 
providing  the  coverage  specified  in  the 
certificate  to  identify  the  individual, 
such  as  the  individual's  identification 
number  under  the  plan  and  the  name  of 
the  participant  if  the  certificate  is  for  (or 
includes)  a  dependent; 

(D)  The  name,  address,  and  telephone 
number  of  the  plan  administrator  or 
issuer  required  to  provide  the 
certificate; 

(E)  The  telephone  number  to  call  for 
further  information  regarding  the 
certificate  (if  different  from  paragraph 
(a)(3)(ii)(D)  of  this  section); 

(F)  Either— 

(I)  A  statement  that  an  individual  has 
at  least  18  months  (for  this  purpose,  546 
days  is  deemed  to  be  18  months)  of 
creditable  coverage,  disregarding  days  of 


creditable  coverage  before  a  significant 
break  in  coverage,  or 

(2)  The  date  any  waiting  period  (and 
affiliation  period,  if  applicable)  began 
and  the  date  creditable  coverage  began: 
and 

(G)  The  date  creditable  coverage 
ended,  unless  the  certificate  indicates 
that  creditable  coverage  is  continuing  as 
of  the  date  of  the  certificate. 

(iii)  Periods  of  coverage  under 
certificate.  If  an  automatic  certificate  is 
provided  pursuant  to  paragraph  (a)(2)(ii) 
of  this  section,  the  period  that  must  be 
included  on  the  certificate  is  the  last 
period  of  continuous  coverage  ending 
on  the  date  coverage  ceased.  If  an 
individual  requests  a  certificate 
pursuant  to  paragraph  (a)(2)(iii)  of  this 
section,  a  certificate  must  be  provided 
for  each  period  of  continuous  coverage 
ending  within  the  24-month  period 
ending  on  the  date  of  the  request  (or 
continuing  on  the  date  of  the  request). 
A  separate  certificate  may  be  provided 
for  each  such  period  of  continuous 
coverage. 

(iv)  Combining  information  for 
families.  A  certificate  may  provide 
information  with  respect  to  both  a 
participant  and  the  participant's 
dependents  if  the  information  is 
identical  for  each  individual  or.  if  the 
information  is  not  identical,  certificates 
may  be  provided  on  one  form  if  the  form 
provides  all  the  required  information  for 
each  individual  and  sep)arately  states 
the  information  that  is  not  identical. 

(v)  Model  certificate.  The 
requirements  of  paragraph  (a)(3)(ii)  of 
this  section  are  satisfied  if  the  plan 
provides  a  certificate  in  accordance  with 
a  model  certificate  authorized  by  the 
Secretary. 

(vi)  Excepted  benefits;  categories  of 
benefits.  No  certificate  is  required  to  be 
furnished  with  respect  to  excepted 
benefits  described  in  §  54.9804-lT.  In 
addition,  the  information  in  the 
certificate  regarding  coverage  is  not 
required  to  specify  categories  of  benefits 
described  in  §  54.9801^T(c)  (relating  to 
the  alternative  method  of  counting 
creditable  coverage).  However,  if 
excepted  benefits  are  provided 
concurrently  with  other  creditable 
coverage  (so  that  the  coverage  does  not 
consist  solely  of  excepted  benefits), 
information  concerning  the  benefits  may 
be  required  to  be  disclosed  under 
paragraph  (b)  of  this  section. 

(4)  Procedures — (i)  Method  of 
delivery.  The  certificate  is  required  to  be 
provided  to  each  individual  described 
in  paragraph  (a)(2)  of  this  section  or  an 
entity  requesting  the  certificate  on 
behalf  of  the  individual.  The  certificate 
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may  be  provided  by  first-class  mail.  If 
the  certificate  or  certificates  are 
provided  to  the  participant  and  the 
participant's  spouse  at  the  participant's 
last  known  address,  then  the 
requirements  of  this  paragraph  (a)(4)  are 
satisfied  with  respect  to  all  individuals 
residing  at  that  address.  If  a  dependent's 
last  known  address  is  different  than  the 
participant's  last  known  address,  a 
separate  certificate  is  required  to  be 
provided  to  the  dependent  at  the 
dependent's  last  known  address.  If 
separate  certificates  are  being  provided 
by  mail  to  individuals  who  reside  at  the 
same  address,  separate  mailings  of  each 
certificate  are  not  required. 

(ii)  Procedure  for  requesting 
certificates.  A  plan  or  issuer  must 
establish  a  procedure  for  individuals  to 
request  and  receive  certificates  pursuant 
to  paragraph  (a)(2)(iii)  of  this  section. 

(iii)  Designated  recipients.  If  an 
automatic  certificate  is  required  to  be 
provided  under  paragraph  (a)(2)(ii)  of 
this  section,  and  the  individual  entitled 
to  receive  the  certificate  designates 
another  individual  or  entity  to  receive 
the  certificate,  the  plan  or  issuer 
responsible  for  providing  the  certificate 
is  permitted  to  provide  the  certificate  to 
the  designated  party.  If  a  certificate  is 
required  to  be  provided  upon  request 
under  paragraph  (a)(2)(iii)  of  this  section 
and  the  individual  entitled  to  receive 
the  certificate  designates  another 
individual  or  entity  to  receive  the 
certificate,  the  plan  or  issuer  responsible 
for  providing  the  certificate  is  required 
to  provide  the  certificate  to  the 
designated  party. 

[5)  Special  rules  concerning 
dependent  coverage — (i)(A)  Reasonable 
efforts.  A  plan  is  required  to  use 
reasonable  efforts  to  determine  any 
information  needed  for  a  certificate 
relating  to  the  dependent  coverage.  In 
any  case  in  which  an  automatic 
certificate  is  required  to  be^fiimished 
with  respect  to  a  dependent^Mnder 
paragraph  (a)(2)(ii)  of  this  section,  no 
individual  certificate  is  required  to  be 
furnished  until  the  plan  knows  (or 
making  reasonable  efforts  should  know) 
of  the  dependent's  cessation  of  coverage 
under  the  plan. 

(B)  Example.  The  rules  of  this 
paragraph  (a)(5)  are  illustrated  by  the 
following  example: 

Example,  (i)  A  group  health  plan  covers 
employees  and  their  dependents.  The  plan 
annually  requests  all  employees  to  provide 
updated  information  regarding  dependents, 
including  the  specific  date  on  which  an 
employee  has  a  new  dependent  or  on  which 
a  person  ceases  to  be  a  dependent  of  the 
employee. 

(ii)  In  this  £xampie,  the  plan  has  satisfied 
the  standard  in  this  paragraph  (a)(5)(i)  of  this 


section  that  it  make  reasonable  efforts  to 
determine  the  cessation  of  dependents' 
coverage  and  the  related  dependent  coverage 
information. 

(ii)  Special  rules  for  demonstrating 
coverage.  If  a  certificate  furnished  by  a 
plan  or  issuer  does  not  provide  the 
name  of  any  dependent  of  an  individual 
covered  by  the  certificate,  the  individual 
may,  if  necessary,  use  the  procedures 
described  in  paragraph  (c)(4)  of  this 
section  for  demonstrating  dependent 
status.  In  addition,  an  individual  may, 
if  necessary,  use  these  procedures  to 
demonstrate  that  a  child  was  enrolled 
within  30  days  of  birth,  adoption,  or 
placement  for  adoption.  See  §  54.9601- 
3T(b),  imder  which  such  a  child  would 
not  be  subject  to  a  preexisting  condition 
exclusion. 

(iii)  Transition  rule  for  dependent 
coverage  through  June  30.  1998 — (A)  In 
general.  A  group  health  plan  that  caimot 
provide  the  names  of  dependents  (or 
related  coverage  information)  for 
piuposes  of  providing  a  certificate  of 
coverage  for  a  dependent  may  satishr  the 
requirements  of  paragraph  (a)(3)(ii)(C)  of 
this  section  by  providing  the  name  of 
the  participant  covered  by  the  group 
health  plan  and  specifying  that  the  type 
of  coverage  described  in  the  certificate 
is  for  dependent  coverage  (e.g.,  family 
coverage  or  employee-plus-spouse 
coverage). 

(B)  Certificates  provided  on  request. 
For  purposes  of  certificates  provided  on 
the  request  of,  or  on  behalf  of.  an 
individual  pursuant  to  paragraph 
(a)(2)(iii)  of  this  section,  a  plan  must 
make  reasonable  efforts  to  obtain  and 
provide  the  names  of  any  dependent 
covered  by  the  certificate  where  such 
information  is  requested  to  be  provided. 
If  a  certificate  does  not  include  the 
name  of  any  dependent  of  an  individual 
covered  by  the  certificate,  the  individual 
may,  if  necessary,  use  the  procedures 
described  in  paragraph  (c)  of  this 
section  for  submitting  doctunentation  to 
establish  that  the  credible  coverage  in 
the  certificate  applies  to  the  dependmt. 

(C)  Demonstrating  a  dependent's 
creditable  coverage.  See  paragraph  (c)(4) 
of  this  section  for  special  rules  to 
demonstrate  dependent  status. 

(D)  Duration.  This  paragraph  (a)(5)(iii) 
is  only  effective  for  certifications 
provided  with  respect  to  events 
ocauring  through  June  30. 1998. 

(6)  Special  specification  rules  for 
entities  not  subject  to  Chapter  100  of 
Subtitle  K  of  the  Internal  Revenue 
Code — (i)  Issuers.  For  rules  requiring 
that  issuers  in  the  group  and  individual 
markets  provide  certificates  consistent 
-with  the  rules  in  this  section,  see 
section  701(e)  of  ERISA  and  sections 


2701(e).  2721(b)(1)(B),  and  2743  of  the 
PHSA. 

(ii)  C^er  entities.  For  special  rules 
requiring  that  certain  other  entities,  not 
subject  to  Chapter  100  of  Subtitle  K  of 
the  Internal  Revenue  Code,  provide 
certificates  consistent  with  the  rules  in 
the  section,  see  section  2791(a)(3)  of  the 
PHSA  applicable  to  entities  described  in 
sections  2701(c)(1)  (C).  (D),  (E),  and  (F) 
(relating  to  Medicare,  Medicaid, 
CHAMPUS,  and  hidian  Health  Service), 
section  2721(b)(1)(A)  of  the  PHSA 
appUcable  to  nonfederal  govenunental 
plans  generally,  and  section 
2721(b)(2)(C)(ii)  of  the  PHSA  appUcable 
to  nonfederal  governmental  plans  that 
elect  to  be  excluded  from  the 
requirements  of  Subparts  1  and  3  of  Part 
A  of  TiUe  XXVn  of  the  PHSA. 

(b)  Disclosure  of  coverage  to  a  plan, 
or  issuer,  using  the  akemative  method 
of  counting  creditable  coverage — (1)  In 
general.  If  an  individual  enrolls  in  a 
group  health  plan  with  respect  to  which 
the  plan  (or  issuer)  uses  the  alternative 
method  of  counting  creditable  coverage 
described  in  §  54.9801-4T(c),  the 
individual  provides  a  certificate  of 
coverage  under  paragraph  (a)  of  this 
section,  and  the  plan  (or  issuer)  in 
which  the  individual  enrolls  so 
requests,  the  entity  that  issued  the 
certificate  (the  prior  entity)  is  required 
to  disclose  promptly  to  a  requesting 
plan  (or  issuer)  (the  requesting  entity) 
the  information  set  forih  in  paragraph 
(b)(2)  of  this  section. 

(2)  Information  to  be  disclosed.  The 
prior  entity  is  required  to  identify  to  the 
requesting  entity  the  categories  of 
benefits  with  respect  to  which  the 
requesting  entity  is  using  the  alternative 
method  of  counting  creditable  coverage, 
and  the  requesting  entity  may  identify 
specific  information  that  the  requesting 
entity  reasonably  needs  to  order  to 
determine  the  individual's  creditable 
coverage  with  respect  to  any  such 
category.  The  prior  entity  is  required  to 
disclose  promptly  to  the  requesting 
entity  the  creditable  coverage 
information  so  requested. 

(3)  Charge  for  providing  information. 
The  prior  entity  furnishing  the 
information  under  paragraph  (b)  of  this 
section  may  charge  the  requesting  entity 
for  the  reasonable  cost  of  disclosing 
such  information. 

(c)  Ability  of  an  individual  to 
demonstrate  creditable  coverage  and 
waiting  period  information — (1)  In 
general.  The  rules  in  this  paragraph  (c) 
implement  section  9801(c)(4).  which 
permits  individuals  to  establish 
creditable  coverage  through  means  other 
than  certificates,  ami  section  9801(e)(3). 
which  requires  the  Secretary  to  estabUsh 
rules  designed  to  prevent  an 
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individual's  subsequent  coverage  under 
a  group  health  plan  or  health  insurance 
coverage  from  being  adversely  affected 
by  an  entity's  foilure  to  provide  a 
certificate  with  respect  to  that 
individual.  If  the  accuracy  of  a 
certificate  is  contested  or  a  certificate  is 
unavailable  when  needed  by  the 
individual,  the  individual  has  the  right 
to  demonstrate  creditable  coverage  (and 
waiting  or  affiliation  periods)  through 
the  presentation  of  documents  or  other 
means.  For  example,  the  individual  may 
make  such  a  demonstration  when — 

(i)  An  entity  has  failed  to  provide  a 
certificate  within  the  required  time 
period: 

(ii)  The  individual  has  creditable 
coverage  but  an  entity  may  not  be 
required  to  provide  a  certificate  of  the 
coverage  pursuant  to  jparagraph  (a)  of 
this  section; 

(iii)  The  coverage  is  for  a  period 
before  July  1, 1996; 

(iv)  The  individual  has  an  urgent 
medical  condition  that  necessitates  a 
determination  before  the  individual  can 
deliver  a  certificate  to  the  plan;  or 

(v)  The  individual  lost  a  certificate 
that  the  individual  had  previously 
received  and  is  unable  to  obtain  another 
certificate. 

(2)  Evidence  of  creditable  coverage — 
(i)  Consideration  of  evidence.  A  plan  is 
required  to  take  into  account  all 
information  that  it  obtains  or  that  is 
presented  on  behalf  of  an  individual  to 
make  a  determination,  based  on  the 
relevant  facts  and  circumstances, 
whether  an  individual  has  creditable 
coverage  and  is  entitled  to  o^et  all  or 
a  portion  of  any  preexisting  condition 
exclusion  period.  A  plan  shall  treat  the 
individual  as  having  furnished  a 
certificate  under  paragraph  (a)  of  this 
section  if  the  individual  attests  to  the 
period  of  creditable  coverage,  the 
individual  also  presents  relevant 
corroborating  evidence  of  some 
creditable  coverage  during  the  period, 
and  the  individual  cooperates  with  the 
plan's  efforts  to  verify  the  individual's 
coverage.  For  this  purpose,  cooperation 
includes  providing  (up>on  the  plan's  or 
issuer's  request)  a  written  authorization 
for  the  plan  to  request  a  certificate  on 
behalf  of  the  individual,  and 
coop>erating  in  efforts  to  determine  the 
validity  of  the  corroborating  evidence 
and  the  dates  of  creditable  coverage. 
While  a  plan  may  refuse  to  credit 
coverage  where  the  individual  fails  to 
cooperate  with  the  plan's  or  issuer's 
efforts  to  verify  coverage,  the  plan  may 
not  consider  an  individual's  inability  to 
obtain  a  certificate  to  be  evidence  of  the 
absence  of  creditable  coverage. 

(ii)  Documents.  Documents  that  may 
establish  creditable  coverage  (and 


waiting  periods  or  affiliation  periods)  in 
the  absence  of  a  certificate  include 
explanations  of  benefit  claims  (EOB)  or 
other  correspondence  from  a  plan  or 
issuer  indicating  coverage,  pay  stubs 
showing  a  payroll  deduction  for  health 
coverage,  a  health  insiirance 
identification  card,  a  certificate  of 
coverage  under  a  group  health  poUcy. 
records  from  medical  care  providers 
indicating  health  coverage,  third  party 
statements  verifying  periods  of 
coverage,  and  any  other  relevant 
documents  that  evidence  periods  of 
health  coverage. 

(iii)  Other  evidence.  Creditable 
coverage  (and  waiting  period  or 
affiliation  period  information)  may  also 
be  established  through  means  other  than 
docuimentation,  s\ich  as  by  a  telephone 
call  from  the  plan  or  provider  to  a  third 
party  verifying  creditable  coverage. 

(iv)  Example.  The  rules  of  this 
paragraph  (c)(2)  are  illustrated  by  the 
following  example: 

Example,  (i)  Individual  F  terminates 
employment  with  Employer  IV  and,  a  month 
later,  is  hired  by  Employer  X.  Employer  Xa 
group  health  plan  imposes  a  preexisting 
condition  exclusion  of  12  months  on  new 
enrollees  under  the  plan  and  uses  the 
standard  method  of  determining  creditable 
coverage.  F  fails  to  receive  a  certificate  of 
prior  coverage  from  the  self-insured  group 
health  plan  maintained  by  Ps  prior 
employer.  Employer  W,  and  requests  a 
certificate.  However,  F  (and  Employer's  JTs 
plan,  on  Fs  behalf)  is  unable  to  obtain  a 
certificate  from  Employer  IVs  plan.  F  attests 
that,  to  the  best  of  Fa  knowledge,  F  had  at 
least  1 2  months  of  continuous  coverage 
under  Employer  Wa  plan,  and  that  the 
coverage  ended  no  earlier  than  Fa 
termination  of  employment  from  Employer 
W.  In  addition,  F  presents  evidence  of 
coverage,  such  as  an  explanation  of  benefits 
for  a  claim  that  was  made  during  the  relevant 
period. 

(ii)  In  this  Example,  based  solely  on  these 
facts,  F  has  demonstrated  creditable  coverage 
for  the  12  months  of  coverage  under 
Employer  Wa  plan  in  the  same  manner  as  if 
F  had  presented  a  written  certificate  of 
creditable  coverage. 

(3)  Demonstrating  categories  of 
creditable  coverage.  Procedures  similar 
to  those  described  in  this  paragraph  (c) 
apply  in  order  to  determine  an 
individual's  creditable  coverage  with 
respect  to  any  category  under  paragraph 
(b)  of  this  section  (relating  to 
determining  creditable  coverage  under 
the  alternative  method). 

(4)  Demonstrating  dependent  status. 
If,  in  the  course  of  providing  evidence 
(including  a  certificate)  of  creditable 
coverage,  an  individual  is  required  to 
demonstrate  dependent  status,  the 
group  health  plan  or  issuer  is  required 
to  treat  the  individual  as  having 
furnished  a  certificate  showing  the 


dependent  status  if  the  individual 
attests  to  such  dependency  and  the 
period  of  such  status  and  the  individual 
cooperates  with  the  plan's  or  issuer's 
efforts  to  verify  the  dependent  status. 

(d)  Determination  and  notification  of 
creditable  coverage — (1)  Reasonable 
time  period.  In  the  event  that  a  group 
health  plan  receives  information  under 
paragraph  (a)  of  this  section 
(certifications),  paragraph  (b)  of  this 
section  (disclosure  of  information 
relating  to  the  alternative  method),  or 
paragraph  (c)  of  this  section  (other 
evidence  of  creditable  coverage),  the 
plan  is  required,  within  a  reasonable 
time  period  following  receipt  of  the 
information,  to  make  a  determination 
regarding  the  indivdiual's  period  of 
creditable  coverage  and  notify  the 
individual  of  the  determination  in 
accordance  with  paragraph  (d)(2)  of  this 
section.  Whether  a  determination  and 
notification  regarding  an  individual's 
creditable  coverage  is  made  %vithin  a 
reasonable  time  period  is  determined 
based  on  the  relevant  facts  and 
circumstances.  Relevant  facts  and 
circumstances  include  whether  a  plan's 
application  of  a  preexisting  condition 
exclusion  would  prevent  an  individual 
from  having  access  to  urgent  medical 
services. 

(2)  Notification  to  individual  of  period 
of  preexisting  condition  exclusion.  A 
plan  seeking  to  impose  a  preexisting 
condition  exclusion  is  required  to 
disclose  to  the  individual,  in  writing,  its 
determination  of  any  preexisting 
condition  exclusion  period  that  applies 
to  the  individual,  and  the  basis  for  such 
determination,  including  the  source  and 
substance  of  any  information  on  which 
the  plan  relied.  In  addition,  the  plan  is 
required  to  provide  the  individual  with 
a  written  explanation  of  any  appeal 
procedures  established  by  the  plan,  and 
with  a  reasonable  opportunity  to  submit 
additional  evidence  of  creditable 
coverage.  However,  nothing  in  this 
paragraph  (d)  or  paragraph  (c)  of  this 
section  prevents  a  plan  bom  modifying 
an  initial  determination  of  creditable 
coverage  if  it  determines  that  the 
individual  did  not  have  the  claimed 
creditable  coverage,  provided  that — 

(i)  A  notice  of  such  reconsideration, 
as  described  in  this  paragraph  (d),  is 
provided  to  the  individual;  and 

(ii)  Until  the  final  determination  is 
made,  the  plan,  for  purposes  of 
approving  access  to  m^ical  services 
(such  as  a  pre-surgery  authorization), 
acts  in  a  manner  consistent  with  the 
initial  determination. 

(3)  Examples.  The  following  examples 
illustrate  this  paragraph  (d): 

Example  1.  (i)  Individual  G  is  hired  by 
Employer  Y.  Employer  Va  group  health  plan 
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imposes  a  preexisting  condition  exclusion  for 
12  months  with  resi)ect  to  new  enrollees  and 
uses  the  standard  method  of  determining 
creditable  coverage.  Employer  Va  plan 
determines  that  G  is  subject  to  a  4-month 
preexisting  condition  exclusion,  based  on  a 
certificate  of  creditable  coverage  that  is 
provided  by  G  to  Employer  Va  plan 
indicating  8  months  of  coverage  under  CTs 
prior  group  health  plan. 

(ii)  In  this  Example  1,  Employer  Ta  plan 
must  notify  G  within  a  reasonable  period  of 
time  following  receipt  of  the  certificate  that 
G  is  subject  to  a  4-month  preexisting 
condition  exclusion  beginning  on  Cs 
enrollment  date  in  ys  plan. 

Example  2.  (i)  Same  fects  as  in  Example  1, 
except  that  Employer  ys  plan  determines 
that  G  has  14  months  of  creditable  coverage 
based  on  Cs  certificate  indicating  14  months 
of  creditable  coverage  under  Cs  prior  plan. 

(ii)  In  this  Example  2.  Employer  ys  plan 
is  not  required  to  notify  G  that  G  will  not  be 
subject  to  a  preexisting  condition  exclusion. 

Example  3.  (i)  Individual  H  is  hired  by 
Employer  Z.  Employer  2's  group  health  plan 
imposes  a  preexisting  condition  exclusion  for 
12  months  with  respect  to  new  enrollees  and 
uses  the  standard  method  of  determining 
creditable  coverage.  H  develops  an  urgent 
health  condition  before  receiving  a  certificate 
of  prior  coverage.  H  attests  to  the  period  of 
prior  coverage,  presents  corroborating 
documentation  of  the  coverage  period,  and 
authorizes  the  plan  to  request  a  certificate  on 
/f  s  behalf. 

(ii)  In  this  Example  3.  Employer  Z'a  plan 
must  review  the  evidence  presented  by  H.  In 
addition,  the  plan  must  make  a 
determination  and  notify  H  regarding  any 
preexisting  condition  exclusion  period  that 
applies  to  H  (and  the  basis  of  such 
determination)  within  a  reasonable  time 
period  following  receipt  of  the  evidence  that 
is  consistent  with  the  urgency  of  H's  health 
condition  (this  determination  may  be 
modified  as  permitted  under  paragraph  (dK2) 
of  this  section). 

S  54.9801  -er    Special  enrollment  periods 
(temporary). 

(a)  Special  enrollment  for  certain 
individuals  who  lose  coverage — (1)  In 
general.  A  group  health  plan  is  required 
to  permit  employees  and  dependents 
described  in  paragraph  (a)(2),  (3)  or  (4) 
of  this  section  to  enroll  for  coverage 
under  the  terms  of  the  plan  if  the 
conditions  in  paragraph  (a)(5)  of  this 
section  are  satisfied  and  the  enrollment 
is  requested  within  the  period  described 
in  paragraph  (a)(6)  of  this  section.  The 
enrollment  is  effective  at  the  time 
described  in  paragraph  (a)(7)  of  this 
section.  The  special  enrollment  rights 
under  this  paragraph  (a)  apply  without 
regard  to  the  dates  on  which  an 
individual  would  otherwise  be  able  to 
enroll  under  the  plan.  (See  PHSA 
section  2701(11(1)  and  ERISA  section 
701(f)(1)  tuder  which  this  obligation  is 
also  imposed  on  a  health  insurance 
issuer  offering  group  health  insurance 
coverage.) 


(2)  Special  enrollment  of  an  employee 
only.  An  employee  is  described  in  this 
paragraph  (a)(2)  if  the  employee  is 
eligible,  but  not  enrolled,  for  coverage 
under  the  terms  of  the  plan  and,  when 
enrollment  was  previously  offered  to  the 
employee  under  the  plan  and  was 
declined  by  the  employee,  the  employee 
was  covered  under  another  group  health 
plan  or  had  other  health  insiuance 
coverage. 

(3)  Special  enrollment  of  dependents 
only.  A  dependent  is  described  in  this 
paragraph  (a)(3)  if  the  dependent  is  a 
dependent  of  an  employee  participating 
in  the  plan,  the  dependent  is  eligible, 
but  not  enrolled,  for  coverage  under  the 
terms  of  the  plan,  and,  when  enrollment 
was  previously  offered  under  the  plan 
was  declined,  the  dependent  was 
covered  under  another  group  health 
plan  or  had  other  health  insurance 
coverage. 

(4)  Special  enrollment  of  both 
employee  and  dependent.  An  employee 
and  any  dependent  of  the  employee  are 
described  in  this  paragraph  (a)(4)  if  they 
are  eligible,  but  not  enrolled,  for 
coverage  under  the  terms  of  the  plan 
and,  when  enrollment  was  previously 
offered  to  the  employee  or  dependent 
under  the  plan  and  was  declined,  the 
employee  or  dependent  was  covered 
under  another  group  health  plan  or  had 
other  health  insurance  coverage. 

(5)  Conditions  for  special  enrollment. 
An  employee  or  dependent  is  eligible  to 
enroll  diuing  a  special  enrollment 
period  if  eadi  of  the  following 
applicable  conditions  is  met: 

(i)  When  the  employee  declined 
enrollment  for  the  employee  or  the 
dependent,  the  employee  stated  in 
writing  that  coverage  under  another 
group  health  plan  or  other  health 
insurance  coverage  was  the  reason  for 
declining  enrollment.  This  paragraph 
(a)(5)(i)  applies  only  if— 

(A)  "The  plan  required  such  a 
statement  when  the  employee  declined 
enrollment;  and 

(B)  The  employee  is  provided  with 
notice  of  the  requirement  to  provide  the 
statement  in  this  paragraph  (a)(5)(i)  (and 
the  consequences  of  the  employee's 
fiailuie  to  provide  the  statement)  at  the 
time  the  employee  declined  enrollment. 

(ii)(A)  When  the  employee  declined 
enrollment  for  the  employee  or 
dependent  under  the  plan,  the  employee 
or  dependent  had  CORRA  continuation 
coverage  under  another  plan  and 
CXDBRA  continuation  coverage  under 
that  other  plan  has  since  been 
exhausted;  or 

(B)  If  the  other  coverage  that  applied 
to  the  employee  or  dependent  when 
enrollment  was  declined  was  not  imder 
a  COBRA  continuation  provision,  either 


the  other  coverage  has  been  terminated 
as  a  result  of  loss  of  eligibility  for  the 
coverage  or  employer  contributions 
towards  the  other  coverage  have  been 
terminated.  For  this  purpose,  loss  of 
eligibility  for  coverage  includes  a  loss  of 
covoage  as  a  result  of  legal  separation, 
divorce,  death,  termination  of 
employment,  reduction  in  the  number 
of  hours  of  employment,  and  any  loss  of 
eligibility  after  a  period  that  is  measured 
by  reference  to  any  of  the  foregoing. 
Tlius,  for  example,  if  an  employee's 
coverage  ceases  following  a  termination 
of  employment  and  the  employee  is 
eligible  for  but  foils  to  elect  CDBRA 
continuation  coverage,  this  is  treated  as 
a  loss  of  eligibility  under  this  paragraph 
(a)(5)(ii)(B).  However,  loss  of  eligibility 
does  not  include  a  loss  due  to  foilure  of 
the  individual  or  the  participant  to  pay 
premiums  on  a  timely  basis  or 
termination  of  coverage  for  cause  (such 
as  making  a  fraudulent  claim  or  an 
intentional  misrepresentation  of  a 
material  fact  in  connection  with  the 
plan).  In  addition,  for  purposes  of  this 
parap^ph  (a)(5)(ii)(B),  employer 
contributions  include  contributions  by 
any  current  or  former  employer  (of  the 
individual  or  another  person)  that  was 
contributing  to  coverage  for  the 
individual. 

(6)  ^ngth  of  special  enrollment 
period.  Tne  employee  is  required  to 
request  enrollment  (for  the  employee  or 
the  employee's  dependent,  as  described 
in  paragraph  (a)  (2),  (3),  or  (4)  of  this 
section)  not  later  than  30  days  after  the 
exhaustion  of  the  other  coverage 
described  in  paragraph  (a)(5)(ii)(A)  of 
this  section  or  termination  of  the  other 
coverage  as  a  result  of  the  loss  of 
eligibility  for  the  other  coverage  for 
items  described  in  paragraph  (a)(5)(ii)(B) 
of  this  section  or  following  the 
termination  of  employer  contributions 
toward  that  other  coverage.  The  plan 
may  impose  the  same  requirements  that 
apply  to  employees  who  are  otherwise 
eligible  imder  the  plan  to  immediately 
request  enrollment  for  coverage  (e.g., 
that  the  request  be  made  in  writing). 

(7)  Effective  date  of  enrollment. 
Enrollment  is  effective  not  later  than  the 
first  day  of  the  first  calendar  month 
beginning  after  the  date  the  completed 
request  for  enrollment  is  received. 

(b)  Special  enrollment  with  respect  to 
certain  dependent  beneficiaries — (1)  In 
general.  A  group  health  plan  that  makes 
coverage  available  with  respect  to 
dependents  of  a  participant  is  required 
to  provide  a  special  enrollment  period 
to  permit  individuals  described  in 
paragraph  (b)  (2),  (3),  (4),  (5).  or  (6)  of 
this  section  to  be  enrolled  for  coverage 
under  the  terms  of  the  plan  if  the 
enrollment  is  requested  within  the  time 
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period  described  in  paragraph  (bH7)  of 
this  section.  The  enrollment  is  effective 
at  the  time  described  in  paragraph  (b)(8) 
of  this  section.  The  special  enrollment 
rights  under  this  paragraph  (b)  apply 
without  regard  to  the  dates  on  which  an 
individual  would  otherwise  be  able  to 
enroll  luider  the  plan. 

(2)  Special  enrollment  of  an  employee 
who  is  eligible  but  not  enrolled.  An 
individual  is  described  in  this 
paragraph  (b)(2)  if  the  individual  is  an 
employee  who  is  eligible,  but  not 
enrolled,  in  the  plan,  the  individual 
would  be  a  participant  but  for  a  prior 
election  by  the  individual  not  to  enroll 
in  the  plan  during  a  previous 
enrollment  {wriod.  and  a  person 
becomes  a  dependent  of  the  individual 
through  marriage,  birth,  or  adoption  or 
placement  for  adoption. 

(3)  Special  enrollment  of  a  spouse  of 
a  participant.  An  individual  is 
described  in  this  paragraph  (b)(3)  if 
either — 

(i)  The  individual  becomes  the  spouse 
of  a  participant;  or 

(ii)  The  individual  is  a  spoiise  of  the 
participant  and  a  child  becomes  a 
dependent  of  the  f>articipant  through 
birth,  adoption  or  placement  for 
adoption. 

(4)  Special  enrollment  of  an  employee 
who  is  eligible  but  not  enrolled  and  the 
spouse  of  such  employee.  An  employee 
who  is  eligible,  but  not  enrolled,  in  the 
plan,  and  an  individual  who  is  a 
dependent  of  such  employee,  are 
described  in  this  paragraph  (b)(4)  if  the 
employee  would  be  a  participant  but  for 
a  prior  election  by  the  employee  not  to 
enroll  in  the  plan  during  a  previous 
enrollment  period,  and  either — 

(i)  The  employee  and  the  individual 
become  married;  or 

(ii)  The  employee  and  individual  are 
married  and  a  child  becomes  a 
dependent  of  the  employee  through 
birth,  adoption  or  placement  for 
adoption. 

(5)  Special  enrollment  of  a  dependent 
of  a  participant.  An  individual  is 
described  in  this  paragraph  (b)(5)  if  the 
individual  is  a  dependent  of  a 
participant  and  the  individual  becomes 
a  dependent  of  such  participant  through 
marriage,  birth,  or  adoption  or 
placement  for  adoption. 

(6)  Special  enrollment  of  an  employee 
who  is  eligible  but  not  enrolled  and  a 
new  dependent.  An  employee  who  is 
eligible,  but  not  enrolled,  in  the  plan, 
and  an  individual  who  is  a  dependent 
of  the  employee,  are  described  in  this 
paragraph  (b)(6)  if  the  employee  would 
be  a  participant  but  for  a  prior  election 
by  the  employee  not  to  enroll  in  the 
plan  during  a  previous  enrollment 
period,  and  the  dependent  becomes  a 


dependent  of  the  employee  through 
marriage,  birth,  or  adoption  or 
placement  for  adoption. 

(7)  Length  of  special  enrollment 
period.  The  special  enrollment  period 
under  paragraph  (b)(1)  of  this  section  is 
a  period  of  not  less  than  30  days  and 
begins  on  the  date  of  the  marriage,  birth, 
or  adoption  or  placement  for  adoption 
(except  that  such  period  does  not  begin 
earlier  than  the  date  the  plan  makes 
dependent  coverage  generally  available). 

(8)  Effective  date  of  enrollment. 
Enrollment  is  effective — 

(i)  In  the  case  of  marriage,  not  later 
than  the  firet  day  of  the  first  calendar 
month  beginning  after  the  date  the 
completed  request  for  enrollment  is 
received  by  the  plan; 

(ii)  In  the  case  of  a  dependent's  birth, 
the  date  of  such  birth;  and 

(iii)  In  the  case  of  a  dependent's 
adoption  or  placement  for  adoption,  the 
date  of  such  adoption  or  placement  for 
adoption. 

(9)  Example.  The  rules  of  this 
paragraph  (b)  are  illustrated  by  the 
following  example: 

Example,  (i)  Employee  A  is  hired  on 
September  3, 1998  by  Employer  X,  which  has 
■  group  health  plan  in  wkdch  A  can  elect  to 
enroll  either  for  employee-only  coverage,  for 
employee-plus-spouse  covemge,  or  for  £unily 
coverage,  effective  on  the  first  day  of  any 
calendar  quarter  thereafter.  A  is  married  and 
has  no  children.  A  does  not  elect  to  join 
Employer  X's  plan  (for  employee-only 
coverage,  employee-pius-spouae  coverage,  or 
Eunily  coverage)  on  October  1, 1998  or 
January  1, 1999.  On  February  15, 1999,  a 
child  is  placed  for  adoption  virith  A  and  A't 
spouse. 

(ii)  bi  this  Example,  the  conditions  for 
special  enrollment  of  an  employee  with  a 
new  dependent  under  paragraph  (b)(2)  of  this 
section  are  satisfied,  the  conditions  for 
special  enrollment  of  an  emplojree  and  a 
spouse  with  a  new  dependent  under 
paragraph  (b)(4)  of  this  section  are  satisfied, 
and  the  conditions  for  special  enrollment  of 
an  employee  and  a  new  dependent  under 
paragraph  (b)(6)  of  this  section  are  satisfied. 
Accordingly,  Employer  X's  plan  will  satisfy 
this  paragraph  (b)  if  and  only  if  it  allows  A 
to  elect,  l>y  filing  the  required  forms  by 
March  16, 1999,  to  enroll  in  Employer  X's 
plan  either  with  employee-only  coverage, 
with  employee-plus-spouse  coverage,  or  with 
Eamily  coverage,  effective  as  of  February  IS, 
1999. 

(c)  Notice  of  enrollment  rights.  On  or 
before  the  time  an  employee  is  offered 
the  opportunity  to  eiuoU  in  a  group 
health  plan,  the  plan  is  required  to 
provide  the  employee  with  a  description 
of  the  plan's  special  enrollment  rules 
under  this  section.  For  this  purpose,  the 
plan  may  use  the  following  model 
description  of  the  special  enrollment 
rules  luider  this  section: 


If  you  are  declining  enrollment  for  yourself 
or  your  dependents  (including  your  spouse) 
because  of  other  health  insurance  coverage, 
you  may  in  the  future  be  able  to  enroll 
yourself  or  your  dependents  in  this  plan, 
provided  that  you  request  enrollment  within 
30  days  after  your  other  coverage  ends.  In 
addition,  if  you  have  a  new  dependent  as  a 
result  of  marriage,  birth,  adoption,  or 
placement  for  adoption,  you  may  be  able  to 
enroll  yourself  and  your  dependents, 
provided  that  you  request  enrollment  within 
30  days  after  the  marriage,  birth,  adoption,  or 
placement  for  adoption. 

(d)  (1)  Special  enrollment  date 
definition.  A  special  enrollment  date  for 
an  individual  means  any  date  in 
paragraph  (a)(7)  or  (b)(8)  of  this  section 
on  which  the  individual  has  a  right  to 
have  enrollment  in  a  group  health  plan 
become  effective  under  this  section. 

(2)  Examples.  The  rules  of  this  section 
are  illustrated  by  the  following 
examples: 

Example  1.  (i)(A)  Employer  V  maintains  a 
group  health  plan  that  allows  employees  to 
enroll  in  the  plan  either — 

(1)  EfiiBctive  on  the  first  day  of  employment 
by  an  election  filed  within  three  days 
thereafter; 

(2)  Effective  on  any  subsequent  January  1 
by  an  election  made  during  the  preceding 
months  of  November  or  December,  or 

(3)  Effective  as  of  any  sp>ecial  enrollment 
date  described  in  this  section. 

(B)  Employee  B  is  hired  by  Employer  Yoa 
March  15. 1998  and  does  not  elect  to  enroll 
in  Employer  V^s  plan  until  January  31, 1999 
when  B  loses  coverage  under  another  plan. 
B  elects  to  enroll  in  Employer  Vs  plan 
effiBctive  on  February  1 .  1999,  by  filing  the 
completed  request  fbrm  by  January  31, 1999, 
in  accordance  with  the  special  rule  set  forth 
in  paragraph  (a)  of  this  section. 

(ii)  In  this  Example  1 .  B  has  enrolled  on 
a  special  enrollment  date  because  the 
enrollment  is  effective  at  a  date  described  in 
paragraph  (a)(7)  of  this  section. 

Example  2.  (i)  Same  facts  as  Example  1, 
except  that  0's  loss  of  coverage  under  the 
other  plan  occurs  on  December  31, 1998  and 
B  elects  to  enroll  in  Employer  Yi  plan 
efiiBCtive  on  January  1,  1999  by  filing  the 
completed  request  form  by  December  31, 
1998,  in  accordance  with  the  special  rule  set 
forth  in  paragraph  (a)  of  this  section. 

(ii)  In  this  Example  2,  B  has  enrolled  on 
a  special  enrollment  date  because  the 
enrollment  is  effective  at  a  date  described  in 
paragraph  (a)(7)  of  this  section  (even  though 
this  date  is  also  a  regular  enrollment  date 
under  the  plan). 

f54.9e02-1T    ProMbfting  dlwrtmination 
•gainst  participants  and  tMnaflctarto* 
bsted  on  a  heaitti  ststus-fsitsd  fsctoc 
(temporary). 

(a)  In  eligibility  to  enroll — (1)  In 
general.  Subject  to  paragraph  (a)(2)  of 
this  section,  a  group  health  plan  may 
not  establish  rules  for  eligibility 
(including  continued  eligibility)  of  any 
individual  to  enroll  imder  the  terms  of 
the  plan  based  on  any  of  the  following 
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health  status-related  factors  in  relation 
to  the  individual  or  a  dependent  of  the 
individual: 

(i)  Health  status. 

(ii)  Medical  condition  (including  both 
physical  and  mental  illnesses),  as 
defined  in  §  54.9801-2T. 

(iii)  Claims  experience. 

(iv)  Receipt  ofnealth  care. 

(v)  Medical  history. 

(vi)  Genetic  information,  as  defined  in 
S54.9801-2T. 

(vii)  Evidence  of  insurability 
(including  conditions  arising  out  of  acts 
of  domestic  violence). 

(viii)  Disability. 

(2)  No  application  to  benefits  or 
exclusions.  To  the  extent  consistent 
with  section  9801  and  §  54.9801-3T, 
paragraph  (a)(1)  of  this  section  shall  not 
be  construed — 

(i)  To  require  a  group  health  plan  to 
provide  particular  benefits  other  than 
those  provided  under  the  terms  of  such 
plan;  or 

(ii)  To  prevent  such  a  plan  from 
establishing  limitations  or  restrictions 
on  the  amoimt.  level,  extent,  or  nature 
of  the  benefits  or  coverage  for  similarly 
situated  individuals  enrolled  in  the  plan 
or  coverage. 

(3)  Construction.  For  purposes  of 
paragraph  (a)(1)  of  this  section,  rules  for 
eligibility  to  enroll  include  rules 
defining  any  applicable  waiting  (or 
affiliation)  periods  for  such  enrollment 
and  rules  relating  to  late  and  special 
enrollment. 

(4)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph  (a): 

Example.  (1)  An  employer  sponsors  a  group 
health  plan  that  is  available  to  all  employees 
who  enroll  within  the  first  30  days  of  their 
employment  However,  individuals  who  do 
not  enroll  in  the  first  30  days  cannot  enroll 
later  unless  they  ftass  a  physical 
examination. 

(ii)  In  this  Example,  the  plan  discriminates 
on  the  basis  of  one  or  more  health  statxis- 
related  foctors. 

(b)  In  premiums  or  contributions — (1) 
In  geaera!.  A  group  health  plan  may  not 
require  an  individual  (as  a  condition  of 
enrollment  or  continued  enrollment 
imder  the  plan)  to  pay  a  premium  or 
contribution  that  is  greater  than  the 
premium  or  contribution  for  a  similarly 
situated  individual  enrolled  in  the  plan 
based  on  any  health  status-related 
factor,  in  relation  to  the  individual  or  a 
dependent  of  the  individual. 

(2)  Construction.  Nothing  in 
paragraph  (b)(1)  of  this  section  shall  be 
construed — 

(i)  To  restrict  the  amoimt  that  an 
employer  may  be  charged  by  an  issuer 
for  coverage  under  a  group  health  plan; 
or 

(ii)  To  prevent  a  group  health  plan 
from  establishing  premium  discounts  or 


rebates  or  modifying  otherwise 
applicable  copayments  or  deductibles  in 
return  for  adherence  to  a  bona  fide 
wellness  program.  For  purposes  of  this 
section,  a  bona  fide  wellness  program  is 
a  program  of  health  promotion  and 
disease  prevention. 

(3)  Example.  The  rules  of  this 
paragraph  (b)  are  illustrated  by  the 
following  example: 

Example,  (i)  Plan  X  ofiiers  a  premium 
discount  to  particip>ants  who  adhere  to  a 
cholesterol-reduction  wellness  program. 
Enrollees  are  expected  to  keep  a  diary  of  their 
food  intake  over  6  weeks.  They  periodically 
submit  the  diary  to  the  plan  physician  who 
responds  with  suggested  diet  modifications. 
Enrollees  are  to  modify  their  diets  in 
accordance  with  the  physician''8 
recommendations.  At  the  end  of  the  6  weeks, 
enrollees  are  given  a  cholesterol  test  and 
those  who  achieve  a  count  under  200  receive 
a  premium  discount. 

(ii)  In  this  Example,  because  enrollees  who 
otherwise  comply  with  the  program  may  be 
imable  to  achieve  a  cholesterol  count  under 
200  due  to  a  health  status-related  factor,  this 
is  not  a  bona  fide  wellness  program  and  such 
discounts  would  discriminate  impermissibly 
based  on  one  or  more  health  status-related 
foctors.  However,  if,  instead,  individuals 
covered  by  the  plan  were  entitled  to  receive 
the  discount  for  complying  with  the  diary 
and  dietary  requirements  and  were  not 
required  to  pass  a  cholesterol  test,  the 
program  would  be  a  bona  fide  wellness 
program. 

f54.9604-1T    Spscial  rules  relating  to 
group  hsslth  plans  (tsmporary). 

(a)  General  exception  small  group 
health  plans.  The  requirements  of 
Chapter  100  of  Subtitle  K  of  the  Internal 
Revenue  Code  do  not  apply  to  any 
group  health  plan  for  any  plan  year  if. 
on  the  first  day  of  the  plan  year,  the 
plan  has  fewer  than  2  participants  who 
are  current  employees. 

(b)  Excepted  benefits — (1)  In  general. 
The  requirements  of  §§  54.9801-lT 
through  54.9801-6T  and  54.9802-lT  do 
not  apply  to  any  group  health  plan  in 
relation  to  its  provision  of  the  benefits 
described  in  paragraph  (b)  (2),  (3),  (4). 
or  (5)  of  this  section  (or  any 
combination  of  these  benefits). 

(2)  Benefits  excepted  in  all 
circumstances.  The  following  benefits 
are  excepted  in  all  circumstances — 

(i)  Coverage  only  for  accident 
(including  accidental  death  and 
dismemberment); 

(ii)  Disability  income  insurance; 

(iii)  Liability  insurance,  including 
general  liability  insurance  and 
automobile  liability  insurance; 

(iv)  Coverage  issued  as  a  supplement 
to  liability  insurance; 

(v)  Workers'  compensation  or  similar 
insurance; 

(vi)  Automobile  medical  payment 
insurance; 


(vii)  Credit-only  insurance  (for 
example,  mortgage  insurance);  and 

(viii)  Coverage  for  on-site  medical 
clinics. 

(3)  Limited  excepted  benefits— 

(i)  In  general.  Limited-scope  dental 
benefits,  limited-scope  vision  benefits, 
or  long-term  care  benefits  are  excepted 
if  they  are  provided  under  a  separate 
policy,  certificate,  or  contract  of 
insurance,  or  are  otherwise  not  an 
integral  part  of  the  plan,  as  defined  in 
paragraph  (b)(3)(ii)  of  this  section. 

(ii)  Integral.  For  purposes  of 
paragraph  (b)(3)(i)  of  this  section, 
benefits  are  deemed  to  be  an  integral 
part  of  a  plan  unless  a  participate  has 
the  right  to  elect  not  to  receive  coverage, 
for  the  benefits  and.  if  the  participant 
elects  to  receive  coverage  for  the 
benefits,  the  participant  pays  an 
additional  premium  or  contribution  for 
that  coverage. 

(iii)  Limited  scope.  Limited  scope 
dental  or  vision  benefits  are  dental  or 
vision  benefits  that  are  sold  under  a 
separate  policy  or  rider  and  that  are 
limited  in  scopw  in  a  narrow  range  or 
type  of  benefits  that  are  generally 
excluded  from  hospital/medical/ 
surgical  benefit  packages. 

(iv)  Long-term  care.  Long-term  care 
benefits  are  benefits  that  are  either — 

(A)  Subject  to  State  long-term  care 
insurance  laws; 

(B)  For  qualified  long-term  care 
insurance  services;  as  defined  in  section 
7702B(c)(l)  of  the  Internal  Revenue 
Code,  or  provided  under  a  qualified 
long-term  care  insiuance  contract,  as 
defined  in  section  7702B(b);  or 

(C)  Based  on  cognitive  impairment  or 
a  loss  of  functional  capacity  that  is 
expected  to  be  chronic. 

(4)  Noncoordi noted  benefits — (i) 
Excepted  benefits  that  are  not 
coordinated.  Covered  for  only  a 
specified  disease  or  illness  (for  example, 
cancer-only  policies)  or  hospital 
indemnity  or  other  fixed  dollar 
indemnity  insurance  (for  example. 
SlOO/day)  is  excepted  only  if  it  meets 
each  of  the  conditions  specified  in 
paragraph  (b)(4)(ii)  of  this  section. 

(ii)  Conditions.  Benefits  are  described 
in  paragraph  (b)(4)(i)  of  this  section  only 
if— 

(A)  The  benefits  are  provided  imder  a 
separate  policy,  certificate,  or  contract 
of  insurance; 

(B)  There  is  not  coordination  between 
the  provision  of  the  benefits  and  an 
exclusion  of  benefits  under  any  group 
health  plan  maintained  by  the  same 
plan  sponsor;  and 

(C)  The  benefits  are  paid  with  respect 
to  an  event  without  regard  to  whether 
benefits  are  provided  with  respect  to  the 
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event  under  any  group  health  plan 
maintained  by  the  same  plan  sponsor. 

(5)  Supplemental  benefits.  Tne 
following  benefits  are  excepted  only  if 
they  are  provided  under  a  separate 
policy,  certificate,  or  contract  of 
insurance — 

(i)  Medicare  supplemental  health 
insurance  (as  defined  under  section 
1882(g)(1)  of  the  Social  Security  Act; 
also  known  as  Medigap  or  MedSupp 
ins\irance): 

(ii)  Coverage  supplemental  to  the 
coverage  provided  under  Chapter  55, 
Title  10  of  the  United  States  Code  (also 
known  as  CHAMPUS  supplemental 
programs):  and 

(iii)  Similar  supplemental  coverage 
provided  to  coverage  under  a  group 
health  plan. 

(c)  Treatment  of  partnerships. 
(Reserved] 


fS4.9806-lT    Effective 

(a)  General  effective  dates — (1)  Non- 
coUectively-bargQined  plans.  Except  as 
otherwise  provided  in  this  section. 
Chapter  100  of  Subtitle  K  of  the  Internal 
Revenue  Code  and  §§  54.9801-lT 
through  54.9804-lT  apply  with  respect 
to  group  health  plans  for  plan  years 
beginning  after  June  30, 1997. 

12)  Collectively  bargained  plans. 
Except  as  otherwise  provided  in  this 
section  (other  than  paragraph  (a)(1)  of 
this  section),  in  the  case  of  a  group 
health  plan  maintained  pursuant  to  one 
or  more  collective  bargaining 
agreements  between  employee 
representatives  and  one  or  more 
employers  ratified  before  August  21, 
1996.  Chapter  100  of  Subtitle  K  of  the 
Internal  Revenue  Code  and  §§  54.9801- 
IT  through  54.9804-lT  do  not  apply  to 
plan  years  begiiming  before  the  later  of 
July  1, 1997,  or  the  date  on  which  the 
last  of  the  collective  bargaining 
agreements  relating  to  the  plan 
terminates  (determined  without  regard 
to  any  extension  thereof  agreed  to  after 
Augi^  21.  1996).  For  these  purposes, 
any  plan  amendment  made  pursuant  to 
a  collective  bargaining  agreement 
relating  to  the  plan,  that  amends  the 
plan  solely  to  conform  to  any 
requirement  of  such  part,  is  not  treated 
as  a  termination  of  the  collective 
bargaining  agreement. 

(3)(i)  Preexisting  condition  exclusion 
periods  for  current  employees.  Any 
preexisting  condition  exclusion  period 
permitted  under  §  54.9801-3T  is 
measured  from  the  individual's 
enrollment  date  in  the  plan.  Such 
exclusion  period,  as  limited  under 
S  54.9801-3T.  may  be  completed  prior 
to  the  effective  date  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA)  for 


his  or  her  plan.  Therefore,  on  the  date 
the  individual's  plan  becomes  subject  to 
Chapter  100  of  Subtitle  K  of  the  Internal 
Revenue  Code,  no  preexisting  condition 
exclusion  may  be  imposed  with  respect 
to  an  individual  beyond  the  limitation 
in  §  54.9801-3T.  For  an  individual  who 
has  not  completed  the  permitted 
exclusion  period  under  HIPP  A.  upon 
the  effective  date  for  his  or  her  plan,  the 
individual  may  juse  creditable  coverage 
that  the  individual  had  prior  to  the 
enrollment  date  to  reduce  the  remaining 
preexisting  condition  exclusion  period 
applicable  to  the  individual. 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (a)(3): 

Example  1.  (i)  Individual  A  has  been 
working  for  Employer  X  and  has  been 
covered  under  Employer  X's  plan  since 
March  1. 1997.  Under  Employer  X's  plan,  as 
in  effect  before  lanuary  1, 1998,  there  is  no 
coverage  for  any  preexisting  condition. 
Employer  X's  plan  year  begins  on  January  1, 
1998.  A's  enrollment  date  in  the  plan  is 
March  1 ,  1997  and  A  has  no  creditable 
coverage  before  this  date. 

(ii)  In  this  Example  1,  Employer  X  may 
continue  to  impose  the  preexisting  concUtion 
exclusion  under  the  plan  through  February 
28. 1998  (the  end  of  the  12-month  period 
using  anniversary  dates). 

Example  2.  (i)  Same  fects  as  in  Example  1, 
except  that  A's  enrollment  date  was  August 
1. 1996.  instead  of  March  1, 1997, 

(ii)  In  this  Example  2.  on  January  1, 1998, 
Employer  X's  plan  may  no  longer  exclude 
treatment  for  any  preexisting  condition  that 
A  may  have;  however,  because  Employer  X's 
plan  is  not  subject  to  HIPAA  until  January  1, 
1998,  i4  is  not  entitled  to  claim 
reimbursement  for  expenses  under  the  plan 
for  treatments  for  any  preexisting  condition 
of  A  received  before  January  1 ,  1998. 

(b)  Effective  date  for  certification 
requirement — (1)  In  general.  Subject  to 
the  transitional  rule  in  §  54.9801- 
5T(a)(5)(iii),  the  certification  rules  of 

§  54.9801-5T  apply  to  events  occurring 
on  or  after  July  1, 1996. 

(2)  Period  covered  by  certificate.  A 
certificate  is  not  required  to  reflect 
coverage  before  July  1, 1996. 

(3)  No  certificate  before  June  1,  1997. 
Notwithstanding  any  other  provision  of 
§  54.9801-5T,  in  no  case  is  a  certificate 
required  to  be  provided  before  Jtuie  1, 
1997. 

(c)  Limitation  on  actions.  No 
enforcement  action  is  to  be  taken, 
pursuant  to  Chapter  100  of  Subtitle  K  of 
the  Internal  Revenue  Code,  against  a 
group  health  plan  or  health  insurance 
issuer  with  respect  to  a  violation  of  a 
requirement  imposed  by  Chapter  100  of 
Subtitle  K  of  the  Internal  Revenue  Code 
before  January  1, 1998  if  the  plan  or 
issuer  has  sought  to  comply  in  good 
faith  with  such  requirements. 
Compliance  with  these  regulations  is 


deemed  to  be  good  faith  compliance 
with  the  requirements  of  Chapter  100  of 
Subtitle  K. 

(d)  Transition  rules  for  counting 
creditable  coverage.  An  individual  who 
seeks  to  establish  creditable  coverage  for 
periods  before  July  1, 1996  is  entitled  to 
establish  such  coverage  through  the 
presentation  of  documents  or  other 
means  in  accordance  with  the 
provisions  of  §  54.9801-5T(c).  For 
coverage  relating  to  an  event  occurring 
before  July  1, 1996,  a  group  health  plan 
and  a  health  insurance  issuer  is  not 
subject  to  any  penalty  or  enforcement 
action  with  respect  to  the  plan's  or 
issuer's  coimting  (or  not  counting)  such 
coverage  if  the  plan  or  issuer  has  sought 
to  comply  in  good  faith  with  the 
applicable  requirements  imder 

§  54.9801-5T(c). 

(e)  Transition  rules  for  certificates  of 
creditable  coverage — (1)  Certificates 
only  upon  request.  For  events  occurring 
on  or  after  July  1, 1996  but  before 
October  1, 1996,  a  certificate  is  required 
to  be  provided  only  upon  a  written 
request  by  or  on  behalf  of  the  individual 
to  whom  the  certificate  applies. 

(2)  Certificates  before  June  1,  1997. 
For  events  occurring  on  or  after  October 
1. 1996  and  before  Jime  1, 1997,  a 
certificate  must  be  furnished  no  later 
than  Jime  1, 1997,  or  any  later  date 
permitted  under  §  54.9801-5T(a)(2)  (ii) 
and  (iii). 

(3)  Optional  notice — (i)  In  general. 
This  paragraph  (e)(3)  applies  with 
respect  to  events  described  in 

§  54.9801-5T(a)(5)(ii).  that  occur  on  or 
after  October  1, 1996  but  before  Jime  1, 
1997.  A  group  health  plan  or  health 
insurance  issuer  offering  group  health 
coverage  is  deemed  to  satisfy  §  54.9801- 
5T(a)  (2)  and  (3)  if  a  notice  is  provided 
in  accordance  with  the  provisions  of 
paragraphs  (e)(3)  (i)  through  (iv)  of  this 
section. 

(ii)  Time  of  notice.  The  notice  must  be 
provided  no  later  than  Jime  1, 1997. 

(iii)  Form  and  content  of  notice.  A 
notice  provided  pursuant  to  this 
paragraph  (e)(3)  must  be  in  writing  and 
must  include  information  substantially 
similar  to  the  information  included  in  a 
model  notice  authorized  by  the 
Secretary.  Copies  of  the  model  notice 
are  available  at  the  following  website — 
http://www.irs.ustreas.gov  (or  call  (202) 
622^695). 

(iv)  Providing  certificate  after  request. 
If  an  individual  requests  a  certificate 
following  receipt  of  the  notice,  the 
certificate  must  be  provided  at  the  time 
of  the  request  as  set  forth  in  §  54.9801- 
5T(a)(5)(iii). 

(v)  Other  certification  rules  apply. 
The  rules  set  forth  in  §  54.9801- 
5T(a)(4)(i)  (method  of  delivery)  and 
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54.9801-5T(aKl)  (entities  required  to 
provide  a  certificate)  apply  with  respect 
to  the  provision  of  the  notice. 

Dated:  March  24, 1997. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved: 
Donald  C  Lubick, 
Assistant  Secretary  of  the  Treasury. 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Chapter  XXV 

For  the  reasons  set  forth  above, 
Chapter  XXV  of  Title  29  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

1.  A  new  Subchapter  L,  consisting  of 
Part  2590,  is  added  to  read  as  follows: 

Subchapter  L— Health  Insurance  Portability 
and  RanewabiWy  for  Group  Haatth  Plana 

PART  259a-RULES  AND 
REGULATIONS  FOR  HEALTH 
INSURANCE  PORTABILITY  AND 
RENEWABUJTY  FOR  GROUP  HEALTH 
PLANS 

Sutipart  A— Aequlrements  Relating  to 
Accaaa  and  Renewabllity  of  Coverage,  and 
Limitation  en  PraexiaUng  Condition 
Exdualon  Pertoda 

Cat 

2590.701-1     Basis  and  scope. 

2590.701-2    Definitions. 

2590.701-3    Limitations  on  preexisting 

condition  exclusion  period. 
2590. 701-4    Rules  relating  to  creditable 

coverage. 
2590.701-5    Certification  and  disclosure  of 

previous  coverage. 
2590.701-6    Special  enrollment  periods. 
2590.701-7    HMO  affiliation  period  as 

alternative  to  preexisting  condition 

exclusion. 

2590.702  Prohibiting  discrimination  against 
participants  and  beneficiaries  based  on  a 
health  status-related  fector. 

2590.703  Guaranteed  renewabllity  in 
multiemployer  plans  and  multiple 
employer  welfare  arrangements. 
(Reserved) 

Subpart  B— Other  Raqulrementa 

2590.711  Standards  relating  to  benefits  for 
mothers  and  newborns.  [Reserved) 

2590.712  Parity  in  the  application  of  certain 
limits  to  mental  healtii  benefits. 

I  Reserved] 

SubfMft  C— General  Proviaiona 

2590.731  Preemption;  State  flexibility: 
construction. 

2590.732  Special  rules  relating  to  group 
health  plans. 

2590.734    Enforcement.  (Reserved) 
2590.736    Effective  dates. 

Authority:  Sec.  29  U.S.C  1027, 1059, 1135, 
1171. 1194;  Sec.  101.  Pub.  L.  104-191. 101 
Stat.  1936  (29  U.S.C.  1181);  Secretary  of 
labor's  Order  No.  1-87.  52  FR 13139,  April 
21, 1987. 


Subpart  A— Requirentants  Relating  to 
Access  andRef>ewaMltty  of  Coverage, 
and  tdiftitations  on  Preexisting 
Condition  Exclusion  Periods 

S  2990.701-1    Basis  and  scope. 

(a)  Statutory  basis.  This  subpart 
implements  Part  7  of  Subtitle  B  of  Title 
I  of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended 
(hereinafter  ERISA  or  the  Act). 

(b)  Scope.  A  group  health  plan  or 
health  insurance  issuer  offering  group 
health  insurance  coverage  may  provide 
greater  rights  to  participants  and 
beneficiaries  than  those  set  forth  in  this 
subpart.  This  subpart  A  sets  forth 
minimum  requirements  for  group  health 
plans  and  health  insurance  issuers 
offering  group  health  insurance 
coverage  concerning: 

(1)  lamitations  on  a  preexisting 
condition  exclusion  period. 

(2)  Certificates  ana  disclosure  of 
previous  coverage. 

(3)  Rules  relatmg  to  counting 
creditable  coverage. 

(4)  Special  enrollment  periods. 

(5)  Use  of  an  affiliation  period  by  an 
HMO  as  an  alternative  to  a  preexisting 
condition  exclusion. 

S259a701-2    Daflnlttona. 

Unless  otherwise  provided,  the 
definitions  in  this  section  govern  in 
applying  the  provisions  of  §§  2590.701 
through  2590.734. 

Affiliation  period  means  a  period  of 
time  that  must  expire  before  health 
insurance  coverage  provided  by  an 
HMO  becomes  effective,  and  during 
which  the  HMO  is  not  required  to 
provide  benefits. 

COBRA  definitions: 

(1)  COBRA  means  Title  X  of  the 
Consolidated  Omnibus  Budget 
RecondUation  Act  of  1985,  as  amended. 

(2)  COBRA  continuation  coverage 
means  coverage,  imder  a  group  health 
plan,  that  satisfies  an  applicable  COBRA 
continuation  provision. 

(3)  COBRA  continuation  provision 
means  sections  601-608  of  the  Act, 
section  4980B  of  the  Code  (other  than 
paragraph  (f)(1)  of  such  section  4980B 
insofar  as  it  relates  to  pediatric 
vaccines),  and  Title  XXII  of  thePHSA. 

(4)  Exhaustion  of  COBRA 
continuation  coverage  means  that  an 
individual's  COBRA  continuation 
coverage  ceases  for  any  reason  other 
than  either  failure  of  the  individual  to 
pay  premiums  on  a  timely  basis,  or  for 
cause  (such  as  making  a  fraudulent 
claim  or  an  intentional 
misrepresentation  of  a  material  fact  in 
connection  with  the  plan).  An 
individual  is  considered  to  have 
exhausted  COBRA  continuation 
coverage  if  such  coverage  ceases — 


(i)  Due  to  the  failure  of  the  employer 
or  other  responsible  entity  to  remit 
premiums  on  a  timely  basis;  or 

(ii)  When  the  individual  no  longer 
resides,  lives,  or  works  in  a  service  area 
of  an  HMO  or  similar  program  (whether 
or  not  within  the  choice  of  the 
individual)  and  there  is  no  other 
COBRA  continuation  coverage  available 
to  the  individual. 

Condition  means  a  medical  condition. 

Creditable  coverage  means  creditable 
coverage  within  the  meaning  of 
§2590.701-4(a). 

Enroll  means  to  become  covered  for 
benefits  under  a  group  health  plan  (i.e., 
when  coverage  becomes  effective), 
without  regard  to  when  the  individual 
may  have  completed  or  filed  any  forms 
that  are  required  in  order  to  enroll  in  the 
plan.  For  this  purpose,  an  individual 
who  has  health  insurance  coverage 
under  a  group  health  plan  is  enrolled  in 
the  plan  regardless  of  whether  the 
individual  elects  coverage,  the 
individual  is  a  dependmt  who  becomes 
covered  as  a  result  of  an  election  by  a 
participant,  or  the  individual  becomes 
covered  without  an  election. 

Enrollment  date  definitions 
[enrollment  date  and  ^rst  day  of 
coverage)  are  set  forth  in  §  2590.701- 
3(a)(2)  (i)  and  (ii). 

Excepted  benefits  means  the  benefits 
described  as  excepted  in  §  2590.732(b). 

Genetic  information  means 
information  about  genes,  gene  prt>ducts, 
and  inherited  characteristics  that  may 
derive  fix)m  the  individual  or  a  family 
member.  This  includes  information 
regarding  carrier  status  and  information 
derived  from  laboratory  tests  that 
identify  mutations  in  specific  genes  or 
chromosomes,  physical  medical 
examinations,  family  histories,  and 
direct  analysis  of  genes  or 
chromosomes. 

Group  health  insurance  coverage 
means  health  insurance  coverage  offered 
in  connection  with  a  group  health  plan. 

Group  health  plan  means  an 
employee  welfare  benefit  plan  to  the 
extent  that  the  plan  provides  medical 
care  (including  items  and  services  paid 
for  as  medical  care)  to  employees  or 
their  dependents  (as  defined  imder  the 
terms  of  the  plan)  directly  or  through 
insurance,  reimbursement,  or  otherwise. 

Group  market  means  the  market  for 
health  insurance  coverage  offered  in 
connection  with  a  group  health  plan. 
(However,  certain  very  small  plans  may 
be  treated  as  being  in  the  individual 
market,  rather  than  the  group  market; 
see  the  definition  of  individual  market 
in^is  section.) 

Health  insurance  coverage  means 
benefits  consisting  of  medical  care 
(provided  directly,  through  insurance  or 
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reimbursement,  or  otherwise)  under  any 
hospital  or  medical  service  policy  or 
certificate,  hospital  or  medical  service 
plan  contract,  or  HMO  contract  offered 
by  a  health  insurance  issuer. 

Health  insurance  issuer  or  issuer 
means  an  insxuance  company,  insurance 
service,  or  insurance  organization 
(including  an  HMO)  that  is  required  to 
be  licensed  to  engage  in  the  business  of 
insurance  in  a  State  and  that  is  subject 
to  State  law  that  regulates  insurance 
(within  the  meaning  of  section  514(b)(2) 
of  the  Act).  Such  term  does  not  include 
a  group  health  plan. 

Health  maintenance  organization  or 
HMO  means — 

(1)  A  Csderally  qualified  health 
maintenance  organization  (as  defined  in 
section  1301(a)  of  the  PHSA); 

(2)  An  organization  recognized  under 
State  law  as  a  health  maintenance 
organization;  or 

(3)  A  similar  organization  regulated 
imder  State  law  for  solvency  in  the  same 
manner  and  to  the  same  extent  as  such 

a  health  maintenance  organization. 

Individual  health  insurance  coverage 
means  health  insurance  coverage  offered 
to  individuals  in  the  individual  market, 
but  does  not  include  short-term,  limited 
duration  insurance.  For  this  purpose, 
short-term,  limited-duration  insurance 
means  health  insurance  coverage 
provided  pursuant  to  a  contract  with  an 
issuer  that  has  an  expiration  date 
specified  in  the  contract  (taking  into 
account  any  extensions  that  may  be 
elected  by  the  policyholder  without  the 
issuer's  consent)  that  is  within  12 
months  of  the  date  such  contract 
becomes  effective.  Individual  health 
insiirance  coverage  can  include 
dependent  coverage. 

Individual  market  means  the  market 
for  health  insurance  coverage  offered  to 
individuals  other  than  in  connection 
with  a  group  health  plan.  Unless  a  State 
elects  otherwise  in  accordance  %vith 
section  2791(e)(lKB)(ii)  of  the  PHSA, 
such  term  also  includes  coverage  offered 
in  connection  with  a  group  health  plan 
that  has  fewer  than  two  participants  as 
ciurent  employees  on  the  first  day  of  the 
plan  year. 

Internal  Revenue  Code  (Code)  means 
the  Internal  Revenue  Code  of  1986,  as 
amended  (Title  26,  United  States  Code). 

Issuer  means  a  health  insurance 
issuer. 

Late  enrollment  definitions  (late 
enrollee)  and  late  enrollment)  are  set 
forth  in  $  259O.701-3(a)(2)  (iii)  and  (iv). 

Medical  care  means  amounts  paid 
for— 

(1)  The  diagnosis,  cure,  mitigation, 
treatment,  or  prevention  of  disease,  or 
amounts  paid  for  the  purpose  of 


affecting  any  structure  or  function  of  the 
body; 

(2)  Transportation  primarily  for  and 
essential  to  medical  care  referred  to  in 
paragraph  (1)  of  this  definition;  and 

(3)  Insurance  covering  medical  care 
referred  to  in  paragraphs  (1)  and  (2)  of 
this  definition. 

Medical  condition  or  condition  means 
any  condition,  whether  physical  or 
mental,  including,  but  not  limited  to, 
any  condition  resulting  from  illness, 
injury  (whether  or  not  the  injury  is 
accidental),  pregnancy,  or  congenital 
malformation.  However,  genetic 
information  is  not  a  condition. 

Placement,  or  being  placed,  for 
adoption  means  the  assumption  and 
retention  of  a  legal  obligation  for  total  or 
partial  support  of  a  child  by  a  person 
with  whom  the  child  has  been  placed  in 
anticipation  of  the  child's  adoption.  The 
child's  placement  for  adoption  with 
such  person  terminates  upon  the 
termination  of  such  legal  obligation. 

Plan  year  means  the  year  that  is 
designated  as  the  plan  year  in  the  plan 
document  of  a  group  health  plan,  except 
that  if  the  plan  document  does  not 
designate  a  plan  year  or  if  there  is  no 
plan  document,  the  plan  year  is — 

(1)  The  deductible/limit  year  used 
under  the  plan; 

(2)  If  the  plan  does  not  impose 
deductibles  or  limits  on  a  yearly  basis, 
then  the  plan  year  is  the  poUcy  year, 

(3)  If  the  plan  does  not  impose 
deductibles  or  limits  on  a  yearly  basis, 
and  either  the  plan  is  not  insured  or  the 
insurance  policy  is  not  renewed  on  an 
annual  basis,  then  the  plan  year  is  the 
employer's  taxable  year,  or 

(4)  In  any  other  case,  the  plan  year  is 
the  calendar  year. 

Preexisting  condition  exclusion  means 
a  limitation  or  exclusion  of  benefits 
relating  to  a  condition  based  on  the  fact 
that  the  condition  was  present  before 
the  first  day  of  coverage,  whether  or  not 
any  medical  advice,  diagnosis,  care,  or 
treatment  was  recommended  or  received 
before  that  day.  A  preexisting  condition 
exclusion  includes  any  exclusion 
applicable  to  an  individual  as  a  result  of 
information  that  is  obtained  relating  to 
an  individual's  health  status  before  the 
individual's  first  day  of  coverage,  such 
as  a  condition  identified  as  a  result  of 
a  pre-enrollment  questionnaire  or 
physical  examination  given  to  the 
individual,  or  review  of  medical  records 
relating  to  the  pre-enrollment  period. 

Public  health  plan  means  public 
health  plan  within  the  meaning  of 
§2590.701-4(a)(l)(ix). 

Public  Health  Sennce  Act  (PHSA) 
means  the  Public  Health  Service  Act  (42 
U.S.C201,et8e9.;. 


Significant  brecdc  in  coverage  means  a 
significant  break  in  coverage  within  the 
meaning  of  §  259O.701-4(b)(2)(iii). 

Special  enrollment  date  means  a 
special  eiuoUment  date  within  the 
meaning  of  §  2590. 701-6(d). 

State  means  each  of  the  several  States, 
the  District  of  Columbia,  Puerto  Rico, 
the  Virgin  Islands,  Guam,  American 
Samoa,  and  the  Northern  Mariana 
Islands. 

State  health  benefits  risk  pool  means 
a  State  health  benefits  risk  pool  within 
the  meaning  of  §  2590.701-4(a)(l)(vii). 

Waiting  period  means  the  period  that 
must  pass  before  an  employee  or 
dependent  is  eligible  to  enroll  under  the 
terms  of  a  group  health  plan.  If  an 
employee  or  dependent  enrolls  as  a  late 
enrollee  or  on  a  special  enrollment  date, 
any  period  before  such  late  or  special 
enrollment  is  not  a  waiting  period.  If  an 
individual  seeks  and  obtains  coverage  in 
the  individual  market,  any  period  after 
the  date  the  individual  files  a 
substantially  complete  application  for 
coverage  and  before  the  first  day  of 
coverage  is  a  waiting  period. 

12990.701-^    Umitabona  on  preMlaUng 
condition  axdiMion  pariod. 

(a)  Preexisting  condition  exclusion — 
(1)  In  general.  Subject  to  paragraph  (b) 
of  this  section,  a  group  health  plan,  and 
a  health  insurance  issuer  offering  group 
health  insiuance  coverage,  may  impose, 
with  respect  to  a  participant  or 
beneficiary,  a  preexisting  condition 
exclusion  only  if  the  requirements  of 
this  paragraph  (a)  are  satisfied. 

(i)  6-month  look-back  rule.  A 
preexisting  condition  exclusion  must 
relate  to  a  condition  (whether  physical 
or  mental),  regardless  of  the  cause  of  the 
condition,  for  which  medical  advice, 
diagnosis,  care,  or  treatment  was 
recommended  or  received  within  the  6- 
month  period  ending  on  the  enrollment 
date. 

(A)  For  purposes  of  this  paragraph 
(a)(l)(i),  medical  advice,  diagnosis,  care, 
or  treatment  is  taken  into  account  only 
if  it  is  reconunended  by,  or  received 
from,  an  individual  licensed  or  similarly 
authorized  to  provide  such  services 
under  State  law  and  operating  within 
the  scope  of  practice  authorized  by  State 
law. 

(B)  For  purposes  of  this  paragraph 
(a)(l)(i),  the  6-month  period  ending  on 
the  enrollment  date  begins  on  the  6- 
month  anniversary  date  preceding  the 
eiuollment  date.  For  example,  for  an 
eiuollment  date  of  August  1, 1998,  the 
&-month  period  preceding  the 
enrollment  date  is  the  period 
commencing  on  February  1, 1998  and 
continuing  through  July  31, 1998.  As 
another  example,  for  an  enrollment  date 
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of  August  30, 1998,  the  6-month  period 
preceding  the  enrollment  date  is  the 
period  commencing  on  February  28, 
1998  and  continuing  through  August  29, 
1998. 

(C)  The  rules  of  this  paragraph  (a)(l)(i) 
are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Individual  A  is  treated  for 
a  medical  condition  7  months  before  the 
enrollment  date  in  Employer  R's  group  fasalth 
plan.  As  part  of  such  treatment,  A's 
physician  recommends  that  a  follow-up 
examination  be  given  2  months  later.  Despite 
this  recommendation.  A  does  not  receive  a 
follow-up  examination  and  no  other  medical 
advice,  diagnosis,  care,  or  treatment  for  that 
condition  is  recommended  to  A  or  received 
by  A  during  the  6-month  period  ending  on 
A's  enrollment  date  in  Employer  R's  plan, 
(ii)  In  this  Example  J,  Employer  R's  plan 
may  not  impose  a  preexisting  condition 
exclusion  period  with  respect  to  the 
condition  for  which  A  received  treatment  7 
months  prior  to  the  enrollment  date. 

Example  2.  (i)  Same  facts  as  Example  1, 
except  that  Employer  R's  plan  learns  of  the 
condition  and  attaches  a  rider  to  A's  policy 
excluding  coverage  for  the  condition.  Three 
montlis  after  enrollment,  A's  condition 
recurs,  and  Employer  A's  plan  denies 
payment  under  the  rider. 

(ii)  In  tliis  Example  2,  The  rider  is 
preexisting  condition  exclusion  and 
Employer  H's  plan  may  not  impose  a 
preexisting  condition  exclusion  with  respect 
to  the  condition  for  which  A  received 
treatment  7  months  prior  to  the  enrollment 
date. 

Example  3.  (i)  Individual  B  has  asthma  and 
is  treated  for  that  condition  several  times 
during  the  6-month  period  before  Fs 
enrollment  date  in  Employer  5*8  plan.  The 
plan  imposes  a  12-month  preexisting 
condition  exclusion.  B  has  no  prior 
creditable  coverage  to  reduce  the  exclusion 
period.  Three  months  after  the  enrollment 
date,  B  begins  coverage  under  Employer  S's 
plan.  Two  months  later,  B  is  hospitalized 
asthma. 

(ii)  In  this  Example  3,  Employer  S's  plan 
may  exclude  payment  for  the  hospital  stay 
and  the  physician  services  associated  with 
this  illness  because  the  care  is  related  to  a 
medical  condition  for  which  treatment  was 
received  by  B  during  the  6-month  period 
before  the  enrollment  date. 

Example  4.  (i)  Individual  D,  who  is  subject 
to  a  preexisting  exclusion  imposed  by 
Employer  LPs  plan,  has  diabetes,  as  well  as 
a  foot  condition  caused  by  poor  circidation 
and  retinal  degeneration  (both  of  which  are 
conditions  that  may  be  directiy  attributed  to 
diabetes).  After  enrolling  in  the  plan,  D 
stimibles  and  breaks  a  leg. 

(ii)  In  this  Example  4,  the  leg  is  firacture  is 
not  a  condition  related  to  Z7s  diabetes,  even 
though  poor  circulation  in  Z7s  extremities 
and  poor  vision  may  have  contributed 
towards  the  accident  However,  any 
additional  medical  services  that  may  be 
needed  because  of  ZTs  preexisting  diabetic 
condition  that  would  not  be  needed  by 
another  patient  with  a  broken  leg  who  does 
not  have  diabetes  may  be  subject  to  the 


preexisting  condition  excltuion  imposed 
under  Employer  Vs  plan. 

(ii)  Majdmum  length  of  preexisting 
condition  exclusion  (the  look-forward 
rule).  A  preexisting  condition  exclusion 
is  not  permitted  to  extend  for  more  than 
12  months  (18  months  in  the  case  of  a 
late  enrollee)  after  the  enrollment  date. 
For  purposes  of  this  paragraph  (a)(l)(ii), 
the  12-month  and  18-month  (>eriods 
after  the  enrollment  date  are  determined 
by  refiarence  to  the  anniversary  of  the 
eiut)llment  date.  For  example,  for  an 
enrollment  date  of  August  1, 1998,  the 
12-month  period  after  the  enrollment 
date  is  the  period  commencing  on 
August  1,  1998  and  continuing  through 
July  31. 1999. 

(iii)  Reducing  a  preexisting  condition 
exclusion  period  by  creditable  coverage. 
The  period  of  any  preexisting  condition 
exclusion  that  woiild  otherwise  apply  to 
an  individual  under  a  group  healdi  plan 
is  reduced  by  the  number  of  days  of 
creditable  coverage  the  individual  has 
as  of  the  enrollment  date,  as  counted 
under  §  2590.701-4.  For  piuposes  of 
this  subpart  the  phrase  "days  of 
creditable  coverage"  has  the  same 
meaning  as  the  phrase  "aggregate  of  the 
periods  of  creditable  coverage"  as  such 
term  is  used  in  section  701(a)(3)  of  the 
Act. 

(iv)  Cfther  Standards.  See  §  2590.702 
for  other  standards  that  may  apply  with 
respect  to  certain  benefits  limitations  or 
restrictions  under  a  group  health  plan. 

(2)  Enrollment  definitions — (i) 
Enrollment  date  means  the  first  day  of 
coverage  or,  if  there  is  a  waiting  period, 
the  first  day  of  the  waiting  period. 

(ii)(A)  First  day  of  coverage  means,  in 
the  case  of  an  individual  covered  for 
benefits  under  a  group  health  plan  in 
the  group  market,  the  first  day  of 
coverage  under  the  plan  and,  in  the  case 
of  an  individual  covered  by  health 
insurance  coverage  in  the  individual 
market,  the  first  day  of  coverage  under 
the  policy. 

(B)  The  following  example  illustrates 
the  rule  of  paragraph  (a)(2)(ii)(A)  of  this 
section: 

Example,  (i)  Employer  Vs  group  health 
plan  provides  for  coverage  to  begin  on  the 
first  day  of  the  first  payroll  period  following 
the  date  an  employee  is  hired  and  completes 
the  applicable  enrollment  forms,  or  on  any 
subsequent  January  1  after  completion  of  the 
applicable  enrollment  forms.  Employer's  Vs 
plan  imposes  a  preexisting  condition 
exclusion  for  12  months  (reduced  by  the 
individual's  creditable  coverage)  foIlo«ving 
an  individual's  enrollment  date.  Employee  E 
is  hired  by  Employer  V^on  October  13, 1998 
and  then  on  October  14, 1998  completes  and 
files  all  the  forms  necessary  to  enroll  in  the 
plan.  £*s  coverage  under  the  plan  becomes 
effective  on  October  25, 1998  (which  is  the 


beginning  of  the  first  payroll  period  after  Fa 
date  of  hDv). 

(ii)  In  this  Example,  E's  enrollment  date  it 
October  13, 1998  (which  is  the  first  day  of 
the  waiting  period  for  Fs  enrollment  uid  is 
also  E's  date  of  hir^.  Accordingly,  %vith 
respect  to  E,  the  6-month  period  in  paragraph 
(a)(l)(i)  would  be  the  period  from  April  13, 
1998  through  October  12.  1998,  the 
maximum  permissible  period  during  which 
Employer  V's  plan  could  apply  a  preexisting 
condition  exclusion  under  paragraph 
(a)(l)(ii)  would  be  in  the  period  from  October 
13, 1998  through  October  12, 1999,  and  this 
period  would  be  reduced  under  paragraph 
(a)(l)(iii]  by  £*s  days  of  creditable  coverage 
as  of  October  13, 1998. 

(iii)  Late  eiuvllee  means  an  individual 
whose  enrollment  in  a  plan  is  a  late 
enrollment 

(iv)(A)  Late  enrollment  means 
enrollment  under  a  group  health  plan 
other  than  on — 

(1)  The  earliest  date  on  which 
coverage  can  become  effective  under  the 
terms  of  the  plan;  or 

[2)  A  special  enrollment  date  for  the 
individual. 

(B)  If  an  individual  ceases  to  be 
eligible  for  coverage  luider  the  plan  by 
terminating  emplojrment,  and  then 
subsequently  becomes  eligible  for 
coverage  under  the  plan  by  resiuning 
employment,  only  eligibility  during  the 
individual's  most  recent  period  of 
employment  is  taken  into  account  in 
determining  whether  the  individual  is  a 
late  enrollee  under  the  plan  with  respect 
to  the  most  recent  period  of  coverage. 
Similar  rules  apply  if  an  individual 
again  becomes  eligible  for  coverage 
following  a  suspension  of  coverage  that 
applied  generally  under  the  plan. 

(v)  Examples.  The  rules  of  this 
paragraph  (a)(2)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Employee  F  first  becomes 
eligible  to  be  covered  by  Employer  Ws  group 
health  plan  on  January  1, 1999,  but  elects  not 
to  enroll  in  the  plan  until  April  1, 1999.  April 
1, 1999  is  not  a  special  emollment  date  for 
F 

(ii)  In  this  Example  1,  F  would  be  a  late 
enrollee  with  respect  to  F**  coverage  that 
became  elective  under  the  plan  on  April  1, 
1999. 

Example  2.  (i)  Same  at  Example  1,  except 
that  F  does  not  enroll  in  the  plan  on  April 
1,  1999  and  terminates  employment  with 
Employer  Won  July  1. 1999,  without  having 
had  any  health  insurance  coverage  under  the 
plan.  F  is  rehired  by  Employer  W  on  January 
1,  2000  and  is  eligible  for  and  elects  coverage 
under  Employer  Ws  plan  effective  on 
January  1 ,  2000. 

(ii)  In  this  Example  2,  F  would  not  be  a  late 
enrollee  with  respect  to  F's  coverage  tliat 
became  effective  on  January  1 ,  2000. 

(b)  Exceptions  pertaining  to 
preexisting  conation  exclusions — (1) 
Newborns— {i)  In  general.  Subject  to 
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paragraph  (bK3)  of  this  section,  a  group 
health  plan,  and  a  health  insurance 
issuer  ofiiBring  group  health  insurance 
coverage,  may  not  impose  any 
preexisting  condition  exclusion  with 
regard  to  a  child  who,  as  of  the  last  day 
of  the  30-day  period  beginning  with  the 
date  of  birth,  is  covered  under  any 
creditable  coverage.  Accordingly,  if  a 
newborn  is  enrolled  in  a  group  health 
plan  (or  other  creditable  coverage) 
within  30  days  after  birth  and 
subsequently  enrolls  in  another  group 
health  plan  without  a  significant  break 
in  coverage,  the  other  plan  may  not 
impose  any  preexisting  condition 
exclusion  with  regard  to  the  child. 

(ii)  Example.  The  rule  of  this 
paragraph  (b)(1)  is  illustrated  by  the 
following  example: 

Example,  (i)  Sev^n  months  after 
enrollment  in  Employer  W's  group  health 
plan,  Individual  E  has  a  child  bom  with  a 
birth  defect  Because  the  child  is  enrolled  in 
Employer  Ws  plan  tvithin  30  days  of  birth, 
no  preexisting  condition  exclusion  may  be 
imposed  with  respect  to  the  child  under 
Employer  W's  plain.  Three  months  alter  the 
child's  birth.  E.  commences  employment 
with  Employer  X  and  enrolls  with  the  child 
in  Employer  X's  plan  45  days  after  leaving 
Employer  Ws  plan.  Employer  X's  plan 
imposes  a  12-month  exclusion  for  any 
preexisting  condition. 

(ii)  In  this  Example.  Employer  X's  plan 
may  not  impose  any  preexisting  condition 
axclusioa  with  respect  to  E's  child  because 
the  child  was  covwed  within  30  days  of  birth 
and  had  no  significant  break  in  coverage. 
This  result  applies  regardless  of  whether  E's 
child  is  Included  in  the  certificate  of 
creditable  coverage  provided  to  E  by 
Employer  W  indicatiag  300  days  of 
dependent  coverage  or  receives  a  separate 
certificate  indicating  90  days  of  coverage. 
Employer  X's  plan  may  impose  a  preexistiiig 
condition  exclusion  with  respect  to  E  for  up 
to  2  months  for  any  preexisting  condition  of 
E  for  which  medic^  advice,  diagnosis,  care, 
or  treatment  was  recommended  or  received 
by  Etvithin  the  6-monlh  period  ending  on  E's 
enrollment  date  in  Employer  X's  plan. 

(2)  Adopted  children.  Subject  to 
p>aragraph  (b)fS)  of  this  section,  a  group 
health  plan,  and  a  health  insurance 
issuer  ofiiering  group  health  insifrance 
coverage,  may  not  impose  any 
preexisting  condition  exclusion  in  the 
case  of  a  child  who  is  adopted  or  placed 
for  adoption  before  attaining  18  years  of 
age  and  who,  as  of  the  last  day  of  the 
30-day  period  beginning  on  the  date  of 
the  adoption  or  placement  for  adoption, 
is  covered  imder  creditable  coverage. 
This  rule  does  not  apply  to  coverage 
before  the  date  of  such  adoption  or 
placeiaent  for  adoption. 

(3)  Break  in  coverage.  Paragraphs  (b) 
(1)  and  (2)  of  this  section  no  longer 
apply  to  a  child  after  a  significant  break 
in  coverage. 


(4)  Pregnancy.  A  group  health  plan, 
and  a  health  insurance  issuer  offering 
group  health  insurance  coverage,  may 
not  impoae  a  preexisting  condition 
exclusion  relating  to  pregnancy  as  a 
preexisting  condition. 

(5)  Special  enrollment  dates.  For 
special  enrollment  dates  relating  to  new 
dependents,  see  §  2590:701-6(5). 

(c)  Notice  of  plan's  preexisting 
condition  exclusion.  A  group  health 
plan,  and  health  insurance  issuer 
offering  group  health  insurance  under 
the  plan,  may  not  impose  a  preexisting 
condition  exclusion  with  respect  to  a 
participant  or  dependent  of  the 
participant  before  notifying  the 
participant,  in  writing,  of  the  existence 
and  terms  of  any  preexisting  condition 
exclusion  under  the  plan  and  of  the 
rights  of  individuals  to  demonstrate 
creditable  coverage  (and  any  applicable 
waiting  periods)  as  required  by 
§  2590.701-5.  The  description  of  the 
rights  of  individuals  to  demonstrate 
creditable  coverage  includes  a 
description  of  the  right  of  the  individual 
to  request  a  certificate  from  a  prior  plan 
or  issuer,  if  necessary,  and  a  statement 
that  the  current  plan  or  issuer  will  assist 
in  obtaining  a  certificate  from  any  prior 
plan  or  issuer,  if  necessary. 

S  2S90.701-4    Rule*  retatkig  to  creditable 
coverage. 

(a)  General  rules — 

(1)  Creditable  coverage-  For  purposes 
of  this  section,  except  as  provided  in 
p€UBgraph  (a)(2)  of  this  section,  the  term 
creditable  coverage  means  coverage  of 
an  individual  under  any  of  the 
following: 

(i)  A  group  health  plan  as  defined  in 
§2590.701-2. 

(ii)  Health  insurance  coverage  as 
defined  in  §  2590.701-2  (whether  or  not 
the  entity  offering  the  coverage  is 
subject  to  Part  7  of  Subtitle  B  of  Title  I 
of  the  Act,  and  without  regard  to 
whether  the  coverage  is  offered  in  the 
group  market,  the  individual  market,  or 
otherwise). 

(iii)  Part  A  or  B  of  Title  XVm  of  the 
Social  Security  Act  (Medicare). 

(iv)  Title  XDC  of  the  Social  Seciirity 
Act  (Medicaid),  other  than  coverage 
consisting  solely  of  benefits  under 
section  1928  of  the  Social  Security  Act 
(the  program  for  distribution  of 
pediatric  vaccines). 

(v)  Title  10  U.S.C.  Chapter  55 
(medical  and  dental  care  for  members 
and  certain  former  members  of  the 
uniformed  services,  and  for  their 
dependents;  for  purposes  of  Tide  10 
U.S.C.  Chapter  55,  uniformed  services 
means  the  armed  forces  and  the 
Conunissioned  Corps  of  the  National 
Oceanic  and  Atmospheric 


Administration  and  of  the  Public  Health 
Service). 

(vi)  A  medical  care  program  of  the 
Indian  Health  Service  or  of  a  tribal 
organization. 

(vii)  A  State  health  benefits  risk  pool. 
For  purposes  of  this  section,  a  State 
health  benefits  risk  pool  means — 

(A)  An  organization  qualifying  under 
section  501(c)(26)  of  the  Code: 

(B)  A  qualified  high  risk  pool 
described  in  section  2744(c)(2)  of  the 
PHSA;  or 

(C)  Any  other  arrangement  sponsored 
by  a  State,  the  membership  composition 
of  which  is  specified  by  the  State  and 
which  is  established  and  maintained 
primarily  to  provide  health  insiuance 
coverage  for  individuals  who  are 
residents  of  such  State  and  who,  by 
reason  of  the  existence  or  history  of  a 
medical  condition — 

(2)  Are  unable  to  acquire  medical  care 
coverage  for  such  condition  through 
insurance  or  from  an  HMO,  or 

(2)  Are  able  to  acquire  such  coverage 
only  at  a  rate  which  is  substantially  in 
excess  of  the  rate  for  such  coverage 
through  the  membership  organization. 

(viii)  A  health  plan  offered  under 
Title  5  U.S.C.  Chapter  89  (the  Federal 
Employees  Health  Benefits  Program). 

(ix)  A  public  health  plan.  For 
purposes  of  this  section,  a  public  health 
plan  means  any  plan  established  or 
maintained  by  a  State,  county,  or  other 
political  subdivision  of  a  State  that 
provides  health  insurance  coverage  to 
individuals  who  are  enrolled  in  the 
plan. 

(x)  A  health  benefit  plan  under 
section  5(e)  of  the  Peace  Corps  Act  (22 
U.S.C.  2504(e)). 

(2)  Excluded  coverage.  Creditable 
coverage  does  not  include  coverage 
consisting  solely  of  coverage  of  excepted 
benefits  (described  in  §  2590.732). 

(3)  Methods  of  counting  creditable 
coverage.  For  purposes  of  reducing  any 
preexisting  condition  exclusion  period, 
as  provided  imder  §  2590.701- 
3(a)(l)(iii),  a  group  health  plan,  and  a 
health  insurance  issuer  offering  group 
health  insurance  coverage,  determines 
the  amount  of  an  individual's  creditable 
coverage  by  using  the  standard  method 
described  in  paragraph  (b)  of  this 
section,  except  that  the  plan,  or  issuer, 
may  use  the  alternative  method  under 
paragraph  (c)  of  this  section  with 
respect  to  any  or  all  of  the  categories  of 
benefits  described  under  paragraph 
(c)(3)  of  this  section. 

(b)  Standard  method— {1)  Specific 
benefits  not  considered.  Under  the 
standard  method,  a  group  health  plan, 
and  a  health  insurance  issuer  offering 
group  health  insurance  coverage, 
determines  the  amount  of  creditable 
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coverage  without  regard  to  the  specific 
benefits  included  in  the  coverage. 

(2)  Counting  creditable  coverage — (i) 
Based  on  days.  For  piuposes  of  reducing 
the  preexisting  condition  exclusion 
period,  a  group  health  plan,  and  a 
health  insurance  issuer  offering  group 
health  insurance  coverage,  determines 
the  amount  of  creditable  coverage  by 
counting  all  the  days  that  the  individual 
has  imder  one  or  more  types  of 
creditable  coverage.  Accordingly,  if  on  a 
particular  day,  an  individual  has 
creditable  coverage  frvm  more  than  one 
soiuce,  all  the  creditable  coverage  on 
that  day  is  counted  as  one  day.  Further, 
any  days  in  a  waiting  period  for  a  plan 
or  policy  are  not  creditable  coverage 
under  the  plan  or  policy. 

(ii)  Days  not  counted  before 
significant  break  in  coverage.  Days  of 
creditable  coverage  that  occur  before  a 
significant  break  in  coverage  are  not 
required  to  be  counted. 

(lii)  Definition  of  significant  break  in 
coverage.  A  significant  break  in 
coverage  means  a  period  of  63 
consecutive  days  during  all  of  which  the 
individual  does  not  have  any  creditable 
coverage,  except  that  neither  a  waiting 
period  nor  an  affiliation  period  is  taken 
into  account  in  determining  a 
significant  break  in  coverage.  (See 
section  731(b)(2)(iii)  of  the  Act  and 
secUon  2723(b)(2)(iii)  of  the  PHSA 
which  exclude  frtim  preemption  State 
insiuance  laws  that  require  a  break  of 
more  than  63  days  before  an  individual 
has  a  significant  break  in  coverage  for 
purposes  of  State  law.) 

(iv)  Examples.  The  following 
examples  illustrate  how  creditable 
coverage  is  counted  in  reducing 
preexisting  condition  exclusion  periods 
imder  this  paragraph  (b)(2): 

Example  1.  (i)  Individual  A  works  for 
Employer  P  and  has  creditable  coverage 
under  Employer  Fs  plan  for  18  months 
before  A's  employment  terminates.  A  is  hired 
by  Employer  Q,  and  enrolls  in  Employef'Q's 
group  health  plan,  64  days  after  the  last  date 
of  coverage  under  Employer  Fa  plan. 
Employer  Qs  plan  has  a  12-month 
preexisting  condition  exclusion  period. 

(ii)  In  this  Example  1,  because  A  had  a 
break  in  coverage  of  63  days.  Employer  Q's 
plan  may  disregard  A's  prior  coverage  and  A 
may  be  subject  to  a  12-month  preexisting 
condition  exclusion  fteriod. 

Example  2.  (i)  Same  facts  as  Example  1, 
except  that  A  is  hired  by  Employer  Q,  and 
enrolls  in  Employer  Qs  plan,  on  the  63rd  day 
after  the  last  date  of  coverage  under 
Employer  Fs  plan. 

(ii)  In  this  Example  2,  A  has  a  break  in 
coverage  of  62  days.  Because  A's  break  in 
coverage  is  not  a  significant  break  in 
coverage,  Employer  Q's  plan  must  count  A's 
prior  creditable  coverage  for  purposes  of 
reducing  the  plan's  preexisting  condition 
exclusion  period  as  it  applies  to  A. 


Example  3.  (i)  Same  focts  as  Example  1, 
except  that  Employer  Q's  plan  provides 
benefits  through  an  insiuance  policy  that,  as 
required  by  applicable  State  insurance  laws, 
defines  a  significant  break  in  coverage  as  90 
days. 

(ii)  In  this  Example  3,  the  issuer  that 
provides  group  health  insurance  to  Employer 
Q's  plan  must  coimt  A's  period  of  creditable 
coverage  prior  to  the  63-day  break 

Example  4.  (i)  Same  facts  as  Example  3, 
except  that  Employer  Q's  plan  is  a  self- 
insured  plan,  and,  thus,  is  not  subject  to  State 
insurance  laws. 

(ii)  In  this  Example  4,  the  plan  is  not 
governed  by  the  longer  break  rules  under 
State  insurance  law  and  A's  previous 
coverage  may  be  disregarded. 

Example  5.  (i)  Individual  B  begins 
employment  with  Employer  R  45  days  after 
terminating  coverage  under  a  prior  group 
health  plan.  Employer  Rs  plan  has  a  30-day 
waiting  period  before  coverage  liegins.  B 
enrolls  in  Employer  A's  plan  when  first 
eligible. 

(ii)  In  this  Example  5,  B  does  not  have  a 
significant  break  in  coverage  for  purposes  of 
determining  whether  ^s  prior  coverage  must 
be  counted  by  Employer  R's  plan.  B  has  only 
a  44-day  break  in  coverage  because  the  30- 
day  waiting  period  is  not  taken  into  account 
in  determining  a  significant  break  in 
coverage. 

Example  6,  (i)  Individual  C  works  for 
Employer  S  and  has  creditable  coverage 
under  Employer  5*s  plan  for  200  days  before 
Cs  emplo3niient  is  terminated  and  coverage 
ceases.  C  is  then  unemployed  for  51  days 
before  being  hired  by  Employer  T.  Employer 
Ts  plan  has  a  3-month  waiting  period.  C 
works  for  Employer  Tfbr  2  months  and  then 
terminates  employment  Eleven  days  after 
terminating  employment  with  Employer  T,  C 
begins  working  for  Employer  U.  Employer 
LPs  plan  has  no  waiting  period,  but  has  a  6- 
month  preexisting  condition  exclusion 
period. 

(ii)  In  this  Example  6,  C  does  not  have  a 
significant  break  in  coverage  because,  after 
disregarding  the  waiting  period  under 
Employer  Ts  plan,  C  had  only  a  62-day  break 
in  coverage  (51  days  plus  11  days). 
Accordingly,  C  has  200  days  of  creditable 
coverage  and  Employer  Wa  plan  may  not 
apply  its  6-month  preexisting  condition 
exclusion  period  with  respect  to  C. 

Example  7.  (i)  Individual  D  terminates 
employment  with  Employer  Von  January  13, 
1998  after  being  covered  for  24  months  under 
Employer  Vs  group  health  plan.  On  March 
17,  the  63rd  day  without  coverage.  D  applies 
for  a  health  insurance  policy  in  the 
individual  market  D^s  application  is 
accepted  and  the  coverage  is  made  effective 
May  1. 

(ii)  In  this  Example  7,  because  D  applied 
for  the  policy  before  the  end  of  the  63rd  day, 
and  coverage  under  the  policy  ultimately 
became  effective,  the  period  between  the  date 
of  application  and  the  first  day  of  coverage 
is  a  waiting  p)eriod  and  no  significant  break 
in  coverage  occurred  even  though  the  actual 
period  without  coverage  was  107  days. 

Example  8.  (i)  Same  focts  as  Example  7, 
except  that  D^a  application  for  a  policy  in  the 
individual  market  is  denied. 


(ii)  In  this  Example  8.  because  D  did  not 
obtain  coverage  following  application,  D 
incurred  a  significant  break  in  coverage  on 
the  64th  day. 

(v)  Other  permissible  counting 
methods — (A)  Rule.  Notwithstanding 
any  other  provisions  of  this  paragraph 
(b)(2),  for  purposes  of  reducing  a 
preexisting  condition  exclusion  period 
(but  not  for  purposes  of  issuing  a 
certificate  under  §  2590.701-5),  a  group 
health  plan,  and  a  health  insurance 
issuer  offering  group  health  insurance 
coverage,  may  determine  the  amount  of 
creditable  coverage  in  any  other  maimer 
that  is  at  least  as  bvorable  to  the 
individual  as  the  method  set  forth  in 
this  paragraph  (b)(2),  subject  to  the 
requirements  of  other  applicable  law. 

(b)  Example.  The  rule  of  this 
paragraph  (b)(2)(v)  is  illustrated  by  the 
following  example: 

Example,  (i)  Individual  Fhas  coverage 
under  group  health  plan  Y  from  January  3, 
1997  through  March  25,  1997.  Fthen 
becomes  covered  by  group  health  plan  Z.  Ft 
enrollment  date  in  Plan  Z  is  May  1, 1997. 
Plan  Z  has  a  12 -month  preexisting  condition 
exclusion  period. 

(ii)  In  this  Example,  Plan  Z  may  detenniDe. 
in  accordance  with  the  rules  prescribed  in 
paragraph  (b)(2)  (i),  (ii),  and  (iii)  of  this 
section,  that  F  has  82  days  of  creditable 
coverage  (29  days  in  January,  28  days  in 
February,  and  25  days  in  March).  Tbus,  the 
preexisting  condition  exclusion  period  will 
no  longer  apply  to  F  on  February  8, 1998  (82 
days  before  Uie  12-month  anniversary  of./*s 
enrollment  (May  1)).  For  administrative 
convenience,  however.  Plan  Z  may  consider 
that  the  preexisting  condition  exclusion 
period  will  no  longer  apply  to  F  on  the  first 
day  of  the  month  (February  1). 

(c)  Alternative  method — (1)  Specific 
benefits  considered.  Under  the 
alternative  method,  a  group  health  plan, 
or  a  health  insurance  issuer  oCEsring 
group  health  insurance  coverage, 
determines  the  amount  of  creditable 
coverage  based  on  coverage  within  any 
category  of  benefits  described  in 
{}aragraph  (c)(3)  of  this  section  and  not 
based  on  coverage  for  any  other  benefits. 
The  plan  or  issuer  may  use  the 
alternative  method  for  any  or  all  of  the 
categories.  The  plan  may  apply  a 
different  preexisting  condition 
exclusion  period  with  respect  to  each 
category  (and  may  apply  a  different 
preexisting  condition  exclusion  period 
for  benefits  that  are  not  within  any 
category).  The  creditable  coverage 
determined  for  a  category  of  benefits 
applies  only  for  purposes  of  reducing 
the  preexisting  condition  exclusion 
period  with  respect  to  that  category.  An 
individual's  creditable  coverage  for 
benefits  that  are  not  within  any  category 
for  which  the  alternative  method  is 
being  used  is  determined  under  the 
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standard  method  of  paragraph  (b)  of  this 
section. 

(2)  Uniform  application.  A  plan  or 
issuer  using  the  alternative  method  is 
required  to  apply  it  uniformly  to  ail 
participants  and  beneficiaries  under  the 
plan  or  policy.  The  use  of  the  alternative 
method  is  loquired  to  be  set  forth  in  the 
plan. 

(3)  Categories  of  benefits.  The 
alternative  method  for  counting 
creditable  coverage  may  be  used  for 
coverage  for  the  following  categories  of 
benefits — 

(i)  Mental  health; 

(ii)  Substance  abuse  treatment; 

(iii)  Prescription  drugs; 

(iv)  Dental  care;  or 

(v)  Vision  care. 

(4)  Plan  notice.  If  the  alternative 
method  is  used,  the  plan  is  required 
to— 

(i)  State  prominently  that  the  plan  is 
using  the  aJtemative  method  of  counting 
creditable  coverage  in  disclosure 
statements  concerning  the  plan,  and 
state  this  to  each  enroUee  at  the  time  of 
enrollment  luider  the  plan;  and 

(ii)  Include  in  these  statements  a 
description  of  the  effect  of  using  the 
alternative  method,  including  an 
identification  of  the  categories  used. 

(5)  Disclosure  of  information  on 
pnviouM  benefits.  See  §  259O.701-5(b) 
for  special  rules  concerning  disclosure 
of  coverage  to  a  plan,  or  issuer,  using 
the  alternative  method  of  counting 
creditable  coverage  under  this 
paragraph  (c). 

(6)  Counting  creditable  coverage — (i) 
In  general.  Under  the  alternative 
method,  the  group  health  plan  or  issuer 
counts  creditable  coverage  within  a 
category  if  any  level  of  benefits  is 
pirovided  within  the  category.  Coverage 
under  a  reimbursement  accoimt  or 
arrangement,  such  as  a  flexible  spending 
arrangBment  (as  defined  in  section 
106(cl(2)  of  the  Internal  Revenue  Code), 
does  not  constitute  coverage  within  any 
category. 

(ii  1  Special  rules.  In  counting  an 
individual's  creditable  coverage  under 
the  alternative  method,  the  group  health 
plan,  or  issuer,  first  determines  the 
amount  of  the  individual's  creditable 
coverage  that  may  be  coimted  under 
paragraph  (b)  of  this  section,  up  to  a 
total  of  365  days  of  the  most  recent 
creditable  coverage  (546  days  for  a  late 
enroUae).  The  period  over  which  this 
creditable  coverage  is  determined  is 
referred  to  as  the  determination  period. 
Then,  for  the  category  specified  under 
the  alternative  method,  the  plan  or 
issuer  counts  within  the  category  all 
days  of  coverage  that  ocoirred  during 
the  determination  period  (whether  or 
not  a  significant  break  in  coverage  for 


that  category  occurs),  and  reduces  the 
individual's  preexisting  condition 
excltision  period  for  that  category  by 
that  number  of  days.  The  plan  or  issuer 
may  determine  the  amount  of  creditable 
coverage  in  any  other  reasonable 
manner,  uniformly  applied,  that  is  at 
least  as  favorable  to  the  individual. 

(iii)  Example.  The  rules  of  this 
paragraph  (c)(6)  are  illustrated  by  the 
following  example: 

Example,  (i)  Individual  D  enrolls  in 
Employer  V"s  plan  on  January  1,  2001. 
Coverage  under  the  plan  includes 
prescription  drug  l)enefits.  On  April  1,  2001, 
the  plan  ceases  providing  prescription  drug 
benefits.  I7(  employment  with  Employer  V 
ends  on  January  1,  2002,  after  D  was  covered 
under  Employer  Vs  group  health  plan  for 
365  days.  D  enrolls  in  Employer  Va  plan  on 
February  1.  2002  [I7»  enrollment  date). 
Employer  Vt  plan  uses  the  alternative 
method  of  counting  creditable  coverage  and 
imposes  a  12-month  preexisting  condition 
exclusion  on  prescription  drug  benefits. 

(ii)  In  this  Example.  Employer  Vs  plan 
may  impose  a  275-day  preexisting  condition 
exclusion  with  respect  to  D  for  prescription 
drug  benefits  because  D  had  90  days  of 
creditable  coverage  relating  to  prescription 
drug  benefits  within  17%  determination 
period. 

S  2590.701-5    Certfficetion  and  disctosure 
of  previous  coverage. 

(a)  Certificate  of  creditable  coverage — 
(1)  Entities  required  to  provide 
certificate — (i)  In  general.  A  group 
health  plan,  and  each  health  insurance 
issuer  offering  group  health  insurance 
coverage  under  a  group  health  plan,  is 
required  to  furnish  certificates  of 
creditable  coverage  in  accordance  with 
this  paragraph  (a)  of  this  section. 

(ii)  Duplicate  certificates  not  required. 
An  entity  required  to  provide  a 
certificate  under  this  paragraph  (a)(1)  for 
an  individual  is  deemed  to  have 
satisfied  the  certification  requirements 
for  that  individual  if  another  party 
provides  the  certificate,  but  only  to  the 
extent  that  information  relating  to  the 
individual's  creditable  coverage  and 
waiting  or  affiliation  period  is  provided 
by  the  other  party.  For  example,  in  the 
case  of  a  group  health  plan  funded 
through  an  insurance  policy,  the  issuer 
is  deemed  to  have  satisfied  the 
certification  requirement  ¥vith  respect  to 
a  participant  or  beneficiary  if  the  plan 
actiially  provides  a  certificate  that 
includes  the  information  required  under 
paragraph  (a)(3)  of  this  section  with 
respect  to  the  participant  or  beneficiary. 

(iii)  Special  rule  for  group  health 
plans.  To  the  extent  coverage  under  a 
plan  consists  of  group  health  insurance 
coverage,  the  plan  is  deemed  to  have 
satisfied  the  certification  requirements 
under  this  paragraph  (a)(1)  if  any  issuer 
oSisring  the  coverage  is  required  to 


provide  the  certificates  pursuant  to  an 
agreement  between  the  plan  and  the 
issuer.  For  example,  if  there  is  an 
agreement  between  an  issuer  and  the 
plan  sponsor  under  which  the  issuer 
agrees  to  provide  certificates  for 
individu^s  covered  under  the  plan,  and 
the  issuer  fails  to  provide  e  certificate  to 
an  individual  when  the  plan  would 
have  been  required  to  provide  one 
under  this  paragraph  (a),  then  the  issuer, 
but  not  the  plan,  violates  the 
certification  requirements  of  this 
paragraph  (a). 

(iv)  Special  rules  for  issuers — (A)(1) 
Responsibility  of  issuer  for  coverage 
period.  An  issuer  is  not  required  to 
provide  information  regarding  coverage 
provided  to  an  individual  by  another 
party. 

(2)  Example.  The  rule  of  this 
paragraph  (a)(l)(iv)(A)  is  illustrated  by 
the  following  example: 

Example,  (i)  A  plan  ofiers  coverage  with  an 
HMO  option  from  one  issuer  and  an 
indemnity  option  from  a  different  issuer.  The 
HMO  has  not  entered  into  an  agreement  with 
the  plan  to  provide  certificates  as  permitted 
imder  paragraph  (a)(l)(iii)  of  this  section. 

(ii)  In  this  Example,  if  an  employee 
switches  from  the  indemnity  option  to  the 
HMO  option  and  later  ceases  to  be  covered 
imder  the  plan,  any  certificate  provided  by 
the  HMO  is  not  required  to  provide 
information  regarding  the  employee's 
coverage  under  the  indemnity  option. 

(B)(1)  Cessation  of  issuer  coverage 
prior  to  cessation  of  coverage  under  a 
plan.  If  an  individual's  coverage  under 
an  issuer's  policy  ceases  before  the 
individual's  coverage  under  the  plan 
ceases,  the  issuer  is  required  to  provide 
sufficient  information  to  the  plan  (or  to 
another  party  designated  by  the  plan)  to 
enable  a  certificate  to  be  provided  by  the 
plan  (or  other  party),  after  cessation  of 
the  individual's  coverage  under  the 
plan,  that  reflects  the  period  of  coverage 
under  the  policy.  The  provision  of  that 
infonnation  to  the  plan  will  satisfy  the 
issuer's  obligation  to  provide  an 
automatic  certificate  for  that  period  of 
creditable  coverage  for  the  individual 
under  paragraph  (a)  (2)(ii)  and  (3)  of  this 
section.  In  addition,  em  issuer  providing 
that  information  is  required  to  cooperate 
with  the  plan  in  responding  to  any 
request  made  under  paragraph  (b)(2)  of 
this  section  (relating  to  the  alternative 
method  of  counting  creditable 
coverage).  If  the  individual's  coverage 
under  the  plan  ceases  at  the  time  the 
individual's  coverage  under  the  issuer's 
policy  ceases,  the  issuer  must  provide 
an  automatic  certificate  under  paragraph 
(a)(2)(ii)  of  this  section.  An  issuer  may 
presume  that  an  individual  whose 
coverage  ceases  at  a  time  other  than  the 
effective  date  for  changing  enrollment 
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options  has  ceased  to  be  covered  under 
the  plan. 

(2)  Example.  The  rule  of  this 
paragraph  (a)(l)(iv)(B)  is  illustrated  by 
the  following  example. 

Example,  (i)  A  group  health  plan  provides 
coverage  under  an  HMO  option  and  an 
indemnity  option  with  a  different  issuer,  and 
only  allows  employees  to  switch  on  each 
January  1.  Neither  the  HMO  nor  the 
indemnity  issuer  has  entered  into  an 
agreement  with  the  plan  to  provide  automatic 
certificates  as  permitted  under  paragraph 
(a)(2)(ii)  of  this  section. 

(ii)  In  this  Example,  if  an  employee 
switches  from  the  indemnity  option  to  the 
HMO  option  on  January  1,  the  issuer  must 
provide  the  plan  (or  a  person  designated  by 
the  plan)  with  appropriate  information  with 
respect  to  the  individual's  coverage  with  the 
indemnity  issuer.  However,  if  the 
individual's  coverage  with  the  indemnity 
issuer  ceases  at  a  date  other  than  January  1, 
the  issuer  is  instead  required  to  provide  the 
individual  %vith  an  automatic  cwtificate. 

(2)  Individuals  for  whom  certificate 
must  be  provided;  timing  of  issuance — 
(i)  Individuals.  A  certificate  must  be 
provided,  without  charge,  for 
participants  or  dependents  who  are  or 
were  covered  under  a  group  health  plan 
upon  the  occurrence  of  any  of  the  events 
described  in  paragraph  (a)(2)(ii)  or  (iii) 
of  this  section. 

(ii)  Issuance  of  automatic  certificates. 
The  certificates  described  in  this 
paragraph  (a)(2)(ii)  are  referred  to  as 
automatic  certificates. 

(A)  Qualified  beneficiaries  upon  a 
qualifying  event.  In  the  case  of  an 
individual  who  is  a  qualified 
beneficiary  (as  defined  in  section  607(3) 
of  the  Act)  entiUed  to  elect  COBRA 
continuation  coverage,  an  automatic 
certificate  is  required  to  be  provided  at 
the  time  the  individual  would  lose 
coverage  under  the  plan  in  the  absence 
of  COBRA  continuation  coverage  or 
alternative  coverage  elected  instead  of 
COBRA  continuation  coverage.  A  plan 
or  issuer  satisfies  this  requirement  if  it 
provides  the  automatic  certificate  no 
later  than  the  time  a  notice  is  required 
to  be  furnished  for  a  qualifying  event 
under  section  606  of  die  Act  (relating  to 
notices  /equired  under  COBRA). 

(B)  Other  individuals  when  coverage 
ceases.  In  the  case  of  an  individual  who 
is  not  a  qualified  beneficiary  entitled  to 
elect  COBRA  continuation  coverage,  an 
automatic  certificate  is  required  to  be 
provided  at  the  time  the  individual 
ceases  to  be  covered  under  the  plan.  A 
plan  or  issuer  satisfies  this  reqiurement 
if  it  provides  the  automatic  certificate 
within  a  reasonable  time  period 
thereafter.  In  the  case  of  an  individual 
who  is  entiUed  to  elect  to  continue 
coverage  under  a  State  program  sinular 
to  COBRA  and  who  receives  the 


automatic  certificate  not  later  than  the 
time  a  notice  is  required  to  be  furnished 
under  the  State  program,  the  certificate 
is  deemed  to  be  provided  within  a 
reasonable  time  period  after  the 
cessation  of  coverage  under  the  plan. 

(C)  Qualified  beneficiaries  when 
COBRA  ceases.  In  the  case  of  an 
individual  who  is  a  qualified 
beneficiary  and  has  elected  COBRA 
continuation  coverage  (or  whose 
coverage  has  continued  after  the 
individual  became  entiUed  to  elect 
COBRA  continuation  coverage),  an 
automatic  certificate  is  to  be  provided  at 
the  time  the  individual's  coverage  under 
the  plan  ceases.  A  plan,  or  issuer, 
satisfies  this  requirement  if  it  provides 
the  automatic  certificate  within  a 
reasonable  time  after  coverage  ceases  (or 
after  the  expiration  of  any  grace  period 
for  nonpayment  of  premiums).  An 
automatic  certificate  is  required  to  be 
provided  to  such  an  individual 
regardless  of  whether  the  individual  has 
previously  received  an  automatic 
certificate  under  paragraph  (a)(2)(ii}(A) 
of  this  section. 

(iii)  Any  individual  upon  request. 
Requests  for  certificates  are  permitted  to 
be  made  by,  or  on  behalf  of,  an 
individual  within  24  months  after 
coverage  ceases.  Thus,  for  example,  a 
plan  in  which  an  individual  enrolls 
may,  if  authorized  by  the  individual, 
request  a  certfficate  of  the  individual's 
creditable  coverage  on  behalf  of  the 
individual  from  a  plan  in  which  the 
individual  was  formerly  enrolled.  After 
the  request  is  received,  a  plan  or  issuer 
is  required  to  provide  the  certfficate  by 
the  earliest  date  that  the  plan  or  issuer, 
acting  in  a  reasonable  and  prompt 
fashion,  can  provide  the  certificate.  A 
certificate  is  required  to  be  provided 
imder  this  paragraph  (a)(2)(iii)  even  if 
the  individual  has  previously  received  a 
certificate  under  this  paragraph 
(a)(2)(iii)  or  an  automatic  certificate 
under  paragraph  (a)(2)(ii)  of  this  section. 

(iv)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (a)(2): 

Example  1.  (i)  Individual  A  terminates 
employment  with  Employer  Q.Ai»A 
qualified  beneficiary  entiUed  to  elect  COBRA 
continuation  coverage  imder  Employer  Qs 
group  health  plan.  A  notice  of  the  rights 
provided  under  COBRA  is  typically 
fiimished  to  quaUfied  beneficiaries  under  the 
plan  within  10  days  after  a  covered  employee 
terminates  employment 

(ii)  In  this  Example  1.  the  automatic 
certificate  may  be  provided  at  the  same  time 
that  A  is  provided  the  COBRA  notice. 

Example  2.  (i)  Same  fects  as  Example  1, 
except  that  the  automatic  certificate  for  A  is 
not  completed  by  the  time  the  COBRA  notice 
is  furnished  to  A. 


(ii)  In  this  Example  2.  the  automatic 
certificate  may  be  provided  within  the  period 
permitted  by  law  for  the  delivery  of  notices 
under  COBRA. 

Example  3.  (i)  Employer  R  mnintain*  an 
insured  group  health  plan.  R  has  never  had 
20  employees  and  thus  iTs  plan  is  not  subject 
to  the  COBRA  continuation  coverage 
provisions.  However,  /?  is  in  a  State  that  has 
a  State  program  similar  to  COBRA.  B 
terminates  employment  with  R  and  loses 
coverage  under  H's  plan. 

(ii)  In  this  Example  3.  the  automatic 
certificate  may  be  provided  not  later  than  the 
time  a  notice  is  required  to  be  furnished 
under  the  State  program. 

Example  4.  (i)  Individual  C  terminates 
emplojrment  with  Employer  S  and  receives 
both  a  notice  of  C%  righu  under  COBRA  and 
an  automatic  certificate.  C  elects  COBRA 
continuation  coverage  under  Employer  S's 
group  health  plan.  After  four  months  of 
COBRA  continuation  coverage  and  the 
expiration  of  a  30-day  grace  period,  S's  group 
health  plan  determines  that  Cs  COBRA 
continuation  coverage  has  ceased  due  to 
failure  to  make  a  timely  payment  for 
continuation  coverage. 

(ii)  In  this  Example  4,  the  plan  must 
provide  an  updated  automatic  certificate  to  C 
within  a  reasonable  time  after  the  end  of  the 
grace  period. 

Example  5.  (i)  Individual  D  is  currentiy' 
covered  under  the  group  health  plan  of 
Employer  T.  D  requests  a  certificate,  as 
permitted  under  paragraph  (aK2)(iii)  of  this 
section.  Under  the  procedure  for  Employer 
7*8  plan,  certificates  are  mailed  (by  first  class 
mail)  7  business  days  following  receipt  of  the 
request.  This  date  reflects  the  earliest  date 
that  the  plan,  acting  in  a  reasonable  and 
prompt  £uhion,  can  provide  certificates. 

(ii)  In  this  Example  5,  the  plan's  procedure 
satisfies  paragraph  (aK2)(iii)  of  this  section. 

(3)  Form  and  content  of  certificate — 
(i)  Written  certificate — (A)  In  general. 
Except  as  provided  in  paragraph 
(a)(3)(i)(B)  of  this  section,  the  certificate 
must  be  provided  in  writing  (including 
any  form  approved  by  the  Secretary  as 
a  writing). 

(B)  Ouier  permissible  forms.  No 
written  certificate  is  required  to  be 
provided  under  this  paragraph  (a)  with 
respect  to  a  particular  event  described 
in  paragraph  (a)(2)  (ii)  or  (iii)  of  this 
section,  if— 

(1)  An  individual  is  entitled  to  receive 
a  certificate; 

(2)  The  individual  requests  that  the 
certificate  be  sent  to  another  plan  or 
issuer  instead  of  to  the  individual; 

(3)  The  plan  or  issuer  that  would 
otherwise  receive  the  certificate  agrees 
to  accept  the  information  in  this 
paragraph  (a)(3)  through  means  other 
than  a  written  certfficate  (e.g.,  by 
telephone);  and 

(4)  The  receiving  plan  or  issuer 
receives  such  information  from  the 
sending  plan  or  issuer  in  such  form 
within  the  time  periods  required  under 
paragraph  (a)(2)  of  this  section. 


i8e4a 
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(ii)  Required  information.  The 
certificate  must  include  the  following — 

(A)  The  date  the  certificate  is  issued; 

(B)  The  name  of  the  group  health  plan 
that  provided  the  coverage  described  in 
the  certificate; 

(C)  The  name  of  the  participant  or 
dependent  with  respect  to  whom  the 
certificate  applies,  and  any  other 
information  necessary  for  the  plan 
providing  the  coverage  specified  la  the 
ootificate  to  identify  the  individual, 
such  as  the  individtial's  identification 
number  imder  the  plan  and  the  name  of 
the  participant  if  the  certificate  is  for  (or 
includes)  a  dependent; 

(D)  The  name,  address,  and  telephone 
number  of  the  plan  administrator  or 
issuer  required  to  provide  the 
certificate; 

(E)  The  telephone  number  to  call  for 
further  information  regarding  the 
certificate  (if  different  from  paragraph 
(a)(3)(ii)(D)  of  this  section); 

(F)  Either— 

(1)  A  statement  that  an  individual  has 
at  least  18  months  (for  this  purpose,  546 
days  is  deemed  to  be  18  months)  of 
creditable  coverage,  disregarding  days  of 
creditable  coverage  Iwfore  a  significant 
tweak  in  coverage,  or 

[2]  The  date  any  waiting  period  (and 
affiliation  period,  if  applicable)  began 
and  the  date  creditable  coverage  began; 
and 

(C)  The  date  creditable  coverage 
ended,  unless  the  certificate  indicates 
that  creditable  coverage  is  continuing  as 
of  the  date  of  the  certificate. 

(iii)  Periods  of  coverage  under 
certificate.  If  an  automatic  certificate  is 
provided  pursuant  to  paragraph  (a)(2)(ii) 
of  this  section,  the  period  that  must  be 
included  on  the  certificate  is  the  last 
period  of  continuous  coverage  ending 
on  the  date  coverage  ceased.  If  an 
individual  requests  a  certificate 
pursuant  to  paragraph  (a)(2)(iii)  of  this 
section,  a  certificate  must  be  provided 
fior  each  period  of  continuous  coverage 
ending  within  the  24-month  period 
ending  on  the  date  of  the  request  (or 
continuing  on  the  date  of  the  request). 
A  separate  certificate  may  be  provided 
for  ^ch  such  period  of  continuous 
coverage. 

(iv)  Combining  information  for 
fomilies.  A  certificate  may  provide 
information  with  respect  to  both  a 
participant  and  the  participant's 
dependents  if  the  injformation  is 
identical  for  each  individual  or,  if  the 
information  is  not  identical,  certificates 
may  be  provided  on  one  form  if  the  form 
provides  all  the  required  information  for 
each  individual  and  separately  states 
the  information  that  is  not  identical. 

(v)  Model  certificate.  The 
requirements  of  paragraph  (a)(3Kii)  of 


this  section  are  satisfied  if  the  plan  or 
issuer  provides  a  certificate  in 
accordance  with  a  model  certificate 
authorized  by  the  Secretary. 

(vi)  Excepted  benefits;  categories  of 
benefits.  No  certificate  is  required  to  be 
furnished  with  respect  to  excepted 
benefits  described  in  §  2590.732.  In 
addition,  the  information  in  the 
certificate  regarding  coverage  is  not 
required  to  specify  categories  of  benefits 
described  in  §  2590.701-4(c)  (relating  to 
the  alternative  method  of  counting 
creditable  coverage).  However,  if 
excepted  benefits  are  provided 
concurrently  with  other  creditable 
coverage  (so  that  the  coverage  does  not 
consist  solely  of  excepted  benefits), 
information  concerning  the  benefits  may 
be  required  to  be  disclosed  under 
paragraph  (b)  of  this  section. 

(4)  Procedures — (i)  Method  of 
delivery.  The  certificate  is  required  to  be 
provided  to  each  individual  described 
in  paragraph  (a)(2)  of  this  section  or  an 
entity  requesting  the  certificate  on 
behalf  of  the  individual.  The  certificate 
may  be  provided  by  first-class  mail.  If 
the  certificate  or  certificates  are 
provided  to  the  participant  and  the 
participant's  spouse  at  the  participant's 
last  known  address,  then  the 
requirements  of  this  paragraph  (a)(4)  are 
satisfied  with  respect  to  all  individuals 
residing  at  that  address.  If  a  dependent's 
last  known  address  is  different  than  the 
participant's  last  known  address,  a 
separate  certificate  is  required  to  be 
provided  to  the  dependent  at  the 
dependent's  last  known  address.  If 
separate  certificates  are  being  provided 
by  mail  to  individuals  who  reside  at  the 
same  address,  separate  mailings  of  each 
certificate  are  not  required. 

(ii)  Procedure  for  requesting 
certificates.  A  plan  or  issuer  must 
establish  a  procedure  for  individuals  to 
request  and  receive  certificates  piusuant 
to  paragraph  (a)(2)(iii)  of  this  section. 

(iii)  Designated  recipients.  If  an 
automatic  certificate  is  required  to  be 
provided  under  paragraph  (a)(2)(ii)  of 
this  section,  and  the  individual  entiUed 
to  receive  the  certificate  designates 
another  individual  or  entity  to  receive 
the  certificate,  the  plan  or  issuer 
responsible  for  providing  the  certificate 
is  permitted  to  provide  the  certificate  to 
the  designated  party.  If  a  certificate  is 
required  to  be  provided  upon  request 
under  paragraph  (a)(2)(iii)  of  this  section 
and  the  individtial  entitied  to  receive 
the  certificate  designates  another 
individual  or  entity  to  receive  the 
certificate,  the  plan  or  issuer  responsible 
for  providing  the  certificate  is  required 
to  provide  the  certificate  to  the 
designated  party. 


(5)  Special  rules  concerning 
dependent  coverage — (i)(A)  Reasonable 
efforts.  A  plan  or  issuer  is  required  to 
use  reasonable  efforts  to  determine  any 
information  needed  for  a  certificate 
relating  to  the  dependent  coverage.  In 
any  case  in  which  an  automatic 
certificate  is  required  to  be  furnished 
with  respect  to  a  dependent  under 
paragraph  (a)(2)(ii)  of  this  section,  no 
individual  certificate  is  required  to  be 
furnished  until  the  plan  or  issuer  knows 
(or  making  reasonable  efforts  should 
know)  of  the  dependent's  cessation  of 
coverage  under  the  plan. 

(B)  Example.  The  rules  of  this 
paragraph  (a)(5)  are  illxistrated  by  the 
following  example: 

Example,  (i)  A  group  health  plan  coven 
employees  and  their  dependents.  The  plan 
annually  requests  all  employees  to  provide 
updated  information  regarding  dependents, 
including  the  specific  date  on  which  an 
employee  has  a  new  dependent  or  on  which 
a  person  ceases  to  be  a  dependent  of  the 
employee. 

(ii)  In  this  Example,  the  plan  has  satisfied 
the  standard  in  this  paragraph  (a)(5)(i)  of  this 
section  that  it  make  reasonable  efforts  to 
determine  the  cessation  of  dependents' 
coverage  and  the  related  dependent  coverage 
information. 

(ii)  Special  rules  for  demonstrating 
coverage.  If  a  certificate  furnished  by  a 
plan  or  issuer  does  not  provide  the 
name  of  any  dependent  of  an  individual 
covered  by  the  certificate,  the  individual 
may,  if  necessary,  use  the  procedures 
described  in  paragraph  (c)(4)  of  this 
section  for  demonstrating  dependent 
status.  In  addition,  an  individual  may, 
if  necessary,  use  these  procedures  to 
demonstrate  that  a  child  was  enrolled 
within  30  days  of  birth,  adoption,  or 
placement  for  adoption.  See  §  2590.701- 
3(b),  imder  which  such  a  child  would 
not  be  subject  to  a  preexisting  condition 
exclusion. 

(iii)  Transaction  rule  for  dependent 
coverage  through  June  30,  1998 — (A)  In 
general.  A  group  health  plan  or  health 
insurance  issuer  that  cannot  provide  the 
names  of  dependents  (or  related 
coverage  information)  for  purposes  of 
provid^g  a  certificate  of  coverage  for  a 
dependent  may  satisfy  the  requirements 
of  paragraph  (a)(3)(ii)(C)  of  this  section 
by  providhig  the  name  of  the  participant 
covered  by  the  group  health  plan  or 
health  insurance  issuer  and  specifying 
that  the  type  of  coverage  described  in 
the  certificate  is  for  dependent  coverage 
(e.g.,  family  coverage  or  employee-plus- 
spouse  coverage). 

(B)  Certificates  provided  on  request. 
For  purposes  of  certificates  provided  on 
the  request  of.  or  on  behalf  of,  an 
individual  pursuant  to  paragraph 
(a)(2)(iii)  of  this  section,  a  plan  or  issuer 


must  make  reasonable  efforts  to  obtain 
and  provide  the  names  of  any 
dependent  covered  by  the  certificate 
where  such  information  is  requested  to 
be  provided.  If  a  certificate  does  not 
include  the  name  of  any  dependent  of 
an  individual  covered  by  the  certificate, 
the  individual  may,  if  necessary,  use  the 
procedures  described  in  paragraph  (c)  of 
this  section  for  submitting 
documentation  to  establish  that  the 
creditable  coverage  in  the  certificate 
applies  to  the  dependent 

fC)  Demonstrating  a  dependent's 
creditable  coverage.  See  paragraph  (c)(4) 
of  this  section  for  special  rules  to 
demonstrate  dependent  status. 

(D)  Duration.  This  paragraph  (a)(5)(iii) 
is  only  effective  for  certificates  provided 
with  respect  to  events  occiuring  through 
Jime  30,  1998. 

(6)  Special  certification  rules  for 
entities  not  subject  to  Part  7  of  Subtitle 
B  of  Title  I  of  the  Art— (i)  Issuers.  For 
special  rules  requiring  that  issuers,  not 
subject  to  part  7  of  subtiUe  B  of  titie  I 
of  the  Act,  provide  certificates 
consistent  with  the  rules  in  this  section, 
including  issuers  offering  coverage  with 
respect  to  creditable  coverage  described 
in  sections  701(c)(1)(G)  tiirough  (c)(l)(J) 
of  the  Act  (coverage  under  a  State  health 
benefits  risk  pool,  the  Federal 
Employees  Health  Benefits  Program,  a 
public  health  plan,  and  a  health  benefit 
plan  imder  section  5(e)  of  the  Peace 
Corps  Act),  see  section  2721(b)(1)(B)  of 
the  PHSA  (requiring  certificates  by 
issuers  offering  health  insurance 
covering  in  connection  with  a  group 
health  plan,  including  a  church  plan  or 
a  governmental  plan  (including  the 
Federal  Employees  Health  Benefits 
Program  (FEHBP)).  In  addition,  see 
section  2743  of  the  PHSA  applicable  to 
health  insurance  issuers  in  the 
individual  market.  (However,  this 
section  does  not  require  a  certificate  to 
be  provided  with  respect  to  short-term 
limited  duration  insurance,  as  described 
in  the  definition  of  individual  health 
insurance  coverage  in  §  2590.701-2,  that 
is  not  provided  by  a  group  health  plan 
or  issuer  offering  health  insurance  in 
connection  with  a  group  health  plan.) 

(ii)  Other  entities.  For  special  rules 
requiring  that  certain  other  entities,  not 
subject  to  part  7  of  subtitie  B  of  titie  I 
of  the  Act,  provide  certificates 
consistent  with  the  rules  in  this  section, 
see  section  2791(a)(3)  of  the  PHSA 
applicable  to  entities  described  in 
sections  2701(c)(1)(C),  (D),  (E),  and  (F) 
of  PHSA  (relating  to  Medicare, 
Medicaid.  CHAMPUS,  and  Indian 
Health  Service),  section  2721(b)(1)(A)  of 
the  PHSA  applicable  to  nonfederal 
governmental  plans  generally,  section 
2721(b)(2)(C)(u)  of  the  PHSA  appUcable 


to  nonfederal  governmental  plans  that 
elect  to  be  excluded  from  the 
requirements  of  subparts  1  and  3  of  part 
A  of  Title  XXVn  of  the  PHSA,  and 
section  9805(a)  of  the  Internal  Revenue 
Code  applicable  to  group  health  plans, 
which  includes  church  plans  (as 
defined  in  section  414(e)  of  the  Internal 
Revenue  Code). 

(b)  Disclosure  of  coverage  to  a  plan, 
or  issuer,  using  the  alternative  method 
of  counting  cieditable  coverage — (1)  In 
general.  If  an  individual  enrolls  in  a 
group  health  plan  with  respect  to  which 
the  plan,  or  issuer,  uses  the  alternative 
method  of  counting  creditable  coverage 
described  in  §  2590.701-4(c)  the 
individual  provides  a  certificate  of 
coverage  under  paragraph  (a)  of  this 
section,  and  the  plan  or  issuer  in  which 
the  individual  enrolls  so  requests,  the 
entity  that  issued  the  certificate  (the 
prior  entity)  is  required  to  disclose 
promptiy  to  a  requesting  plan  or  issuer 
(the  requesting  entity)  the  information 
set  forth  in  paragraph  (b)(2)  of  this 
section. 

(2)  Information  to  be  disclosed. 
Information  to  be  disclosed.  The  prior 
entity  is  required  to  identify  to  the 
requesting  entify  the  categories  of 
benefits  with  respect  to  which  the 
requesting  entity  is  using  the  alternative 
method  of  counting  creditable  coverage, 
and  the  requesting  entity  may  identify 
specific  information  that  the  requesting 
entity  reasonably  needs  in  order  to 
determine  the  individual's  creditable 
coverage  with  respect  to  any  such 
category.  The  prior  entity  is  required  to 
disclose  promptiy  to  the  requesting 
entity  the  creditable  coverage 
information  so  requested. 

(3)  Charge  for  providing  information. 
The  prior  entity  furnishing  the 
information  under  paragraph  (b)  of  this 
section  may  charge  the  requesting  entity 
for  the  reasonable  cost  of  disclosing 
such  information. 

(c)  Ability  of  an  individual  to 
demonstrate  creditable  coverage  and 
waiting  period  information — (1)  In 
general.  The  rules  in  this  paragraph  (c) 
implement  section  701(c)(4)  of  the  Act, 
which  permits  individuals  to  establish 
creditable  coverage  through  means  other 
than  certificates,  and  section  701(e)(3)  of 
the  Act,  which  requires  the  Secretary  to 
establish  rules  designed  to  prevent  an 
individual's  subsequent  coverage  under 
a  group  health  plan  or  health  insurance 
coverage  fitmi  being  adversely  affected 
by  an  entity's  feilure  to  provide  a 
certificate  with  respect  to  that 
individual.  U  the  accuracy  of  a 
certificate  is  contested  or  a  certificate  is 
unavailable  when  needed  by  the 
individual,  the  individual  has  the  right 
to  demonstrate  creditable  coverage  (and 


waiting  or  affiliation  periods)  through 
the  presentation  of  documents  or  other 
means.  For  example,  the  individual  may 
make  such  a  demonstration  when — 

(i)  An  entity  has  failed  to  provide  a 
certificate  within  the  required  time 
period; 

(ii)  "The  individual  has  creditable 
coverage  but  an  entity  may  not  be 
required  to  provide  a  certificate  of  the 
coverage  pursuant  to  paragraph  (a)  of 
this  section; 

(iii)  The  coverage  is  for  a  period 
before  July  1,1996; 

(iv)  "The  individual  has  an  urgent 
medical  condition  that  necessitates  a 
determination  before  the  individual  rjin 
deliver  a  certificate  to  the  plan;  or 

(v)  The  individual  lost  a  certificate 
that  the  individual  had  previously 
received  and  is  unable  to  obtain  another 
certificate. 

(2)  Evidence  of  creditable  coverage — 
(i)  Consideration  of  evidence.  A  plan  or 
issuer  is  required  to  take  into  account 
all  information  that  it  obtains  or  that  is 
presented  on  behalf  of  an  individual  to 
make  a  determination,  based  on  the 
relevant  facts  and  circumstances, 
whether  an  individiial  has  creditable 
coverage  and  is  entitied  to  ofEset  all  or 
a  portion  of  any  preexisting  condition 
exclusion  period.  A  plan  or  issuer  shall 
treat  the  individual  as  having  furnished 
a  certificate  imder  paragraph  (a)  of  this 
section  if  the  individual  atiests  to  the 
period  of  creditable  coverage,  the 
individual  also  presents  relevant 
corroborating  evidence  of  some 
creditable  coverage  during  the  period, 
and  the  individual  cooperates  with  the 
plan's  or  issuer's  efforts  to  verify  the 
individual's  coverage.  For  this  purpose, 
cooperation  includes  providing  (upon 
the  plan's  or  issuer's  request)  a  written 
authorization  for  the  plan  or  issuer  to 
request  a  certificate  on  behalf  of  the 
individual,  and  cooperating  in  efforts  to 
determine  the  validity  of  the 
corroborating  evidence  and  the  dates  of 
creditable  coverage.  While  a  plan  or 
issuer  may  refuse  to  credit  coverage 
where  the  individual  foils  to  cooperate 
with  the  plan's  or  issuer's  efforts  to 
verify  covOTage,  the  plan  or  issuer  may 
not  consider  an  individual's  inability  to 
obtain  a  certificate  to  be  evidence  of  the 
absence  of  creditable  coverage. 

(ii)  Documents.  Documents  that  may 
establish  creditable  coverage  (and 
waiting  periods  or  affiliation  periods)  in 
the  absence  of  a  certificate  include 
explanations  of  benefit  claims  (EOB)  or 
other  correspondents  from  a  plan  or 
issuer  indicating  coverage,  pay  stubs 
showing  a  payroll  deduction  for  health 
coverage,  a  health  insurance 
identification  card,  a  certificate  of 
coverage  under  a  group  health  policy. 
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records  from  medical  care  providers 
indicating  health  coverage,  third  party 
statements  verifying  periods  of 
coverage,  and  any  other  relevant 
documents  that  evidence  periods  of 
health  coverage. 

(iii)  Other  evidence.  Creditable 
coverage  (and  waiting  period  or 
affiliation  period  information)  may  also 
be  established  through  means  other  than 
documentation,  such  as  by  a  telephone 
call  from  the  plan  or  provider  to  a  third 
party  verifying  creditable  coverage. 

(iv)  Example.  The  rules  of  this 
paragraph  (c)(2)  are  illustrated  by  the 
following  example: 

Example,  (i)  Individual  F  tenninates 
employment  with  Employer  iVand.  a  month 
later,  is  hired  by  Employer  X.  Employer  Xa 
group  health  plan  imposes  a  preexisting 
condition  exclusion  of  12  months  on  new 
enroUees  under  the  plan  and  uses  the 
standard  method  of  determining  creditable 
coverage.  F  fiiils  to  receive  a  certificate  of 
prior  coverage  from  the  self-insured  group 
health  plan  maintained  by  Ft  prior 
employer.  Employer  W,  and  requests  a 
certificate.  However.  F  (and  Employer  X's 
plan,  on  Ft  behalf)  is  unable  to  obtain  a 
certificate  from  Employer  Ws  plan.  F  attests 
that,  to  the  best  of  Fs  knowledge.  F  had  at 
least  12  months  of  continuous  coverage 
under  Employer  M^s  plan,  and  that  the 
covenge  ended  no  earlier  than  Fa 
termination  of  employment  bom  Employer 
W.  In  addition.  F  presents  evidence  of 
coverage,  such  as  an  explanation  of  benefits 
fat  a  claim  tliat  was  made  during  the  relevant 
period. 

(ii)  In  tliis  Example.  iMsed  solely  on  these 
CKts.  F  has  demonstrated  creditable  covenge 
far  the  12  months  of  coverage  imder 
Employer  M^s  plan  in  the  same  manner  as  if 
F  had  presented  a  written  certificate  of 
creditable  coverage. 

(3)  Demonstrating  categories  of 
creditable  coverage.  Procedures  similar 
to  those  described  in  this  paragraph  (c) 
apply  in  order  to  determine  an 
individual's  creditable  coverage  with 
respect  to  any  category  under  paragraph 
(b)  of  this  section  (relating  to 
determining  creditable  coverage  under 
the  alternative  method). 

(4)  Demonstrating  dependent  status. 
If,  in  the  course  of  providing  evidence 
(including  a  certificate)  of  creditable 
coverage,  an  individual  is  required  to 
demonstrate  dependent  status,  the 
group  health  plan  or  issuer  is  required 
to  treat  the  individual  as  having 
furnished  a  certificate  showing  the 
dependent  status  if  the  individual 
attests  to  such  dependency  and  the 
period  of  such  status  and  the  individual 
cooperates  with  the  plan's  or  issuer's 
e£forts  to  verify  the  dependent  status. 

(d)  Determination  and  notification  of 
creditable  coverage — (1)  Resonable  time 
period.  In  the  event  that  a  group  health 
plan  or  health  insurance  issuer  oCEering 


group  health  insurance  coverage 
receives  information  under  paragraph 
(a)  of  this  section  (certifications), 
paragraph  (b)  of  this  section  (disclosure 
of  information  relating  to  the  alternative 
method),  or  paragraph  (c)  of  this  section 
(other  evidmice  of  creditable  coverage), 
the  entity  is  required,  within  a 
reasonable  time  period  following  receipt 
of  the  information,  to  make  a 
determination  regarding  the  individual's 
period  of  creditable  coverage  and  notify 
the  individual  of  the  determination  in 
accordance  with  paragraph  (d)(2)  of  this 
section.  Whether  a  determination  and 
notification  regarding  an  individual's 
creditable  coverage  is  made  within  a 
reasonable  time  period  is  determined 
based  on  the  relevant  facts  and 
circumstances.  Relevant  facts  and 
circumstances  include  whether  a  plan's 
application  of  a  preexisting  condition 
exclusion  would  prevent  an  individual 
from  having  access  to  urgent  medical 
services. 

(2)  Notification  to  individual  of  period 
of  preexisting  condition  exclusion.  A 
plan  or  issuer  seeking  to  impose  a 
preexisting  condition  exclusion  is 
required  to  disclose  to  the  individual,  in 
writing,  its  determination  of  any 
preexisting  condition  exclusion  period 
that  applies  to  the  individual,  and  the 
basis  for  such  determination,  including 
the  source  and  substance  of  any 
information  on  which  the  plan  or  issuer 
relied.  In  addition,  the  plan  or  issuer  is 
required  to  provide  the  individual  with 
a  written  explanation  of  any  appeal 
procedures  established  by  the  plan  or 
issuer,  and  with  a  reasonable 
opportunity  to  submit  additional 
evidence  of  creditable  coverage. 
However,  nothing  in  this  paragraph  (d) 
or  paragraph  (c)  of  this  section  prevents 
a  plan  or  issuer  from  modifying  an 
initial  determination  of  creditable 
coverage  if  it  determines  that  the 
individual  did  not  have  the  claimed 
creditable  coverage,  provided  that — 

(i)  A  notice  of  such  reconsideration, 
as  described  in  this  paragraph  (d),  is 
provided  to  the  individual;  and 

(ii)  Until  the  final  determination  is 
made,  the  plan  or  issuer,  for  purposes  of 
approving  access  to  medical  services 
(such  as  a  pre-surgery  authorization), 
acts  in  a  manner  consistent  with  the 
initial  determination. 

(3)  Examples.  The  following  examples 
illustrate  this  paragraph  (d): 

Example  1.  (i)  Individual  G  is  hired  by 
Employer  Y.  Employer  ys  group  health  plan 
imposes  a  preexisting  condition  exclusion  for 
12  months  with  respect  to  new  enroUees  and 
uses  the  standard  method  of  determining 
creditable  coverage.  Employer  V^s  plan 
determines  that  G  is  subject  to  a  4-month 
preexisting  condition  exclusion,  based  on  a 


certificate  of  creditable  coverage  that  is 
provided  by  G  to  Employer  ys  plan 
indicating  8  months  of  coverage  imder  Cs 
prior  group  health  plan. 

(ii)  In  this  Example  I,  Employer  ys  plan 
must  notify  G  within  a  reasonable  period  of 
time  following  receipt  of  the  certificate  that 
G  is  subject  to  a  4-month  preexisting 
condition  exclusion  beginning  on  Cs 
enrollment  date  in  ys  plan. 

Example  2.  (i)  Same  fects  as  in  Example  1, 
except  that  Employer  ys  plan  determines 
that  G  has  14  months  of  creditable  coverage 
based  on  Cs  certificate  indicating  14  months 
of  creditable  coverage  under  Cs  prior  plaiL 

(ii)  In  this  Example  2,  Employer  ys  plan 
is  not  required  to  notify  G  that  G  will  not  be 
subject  to  a  preexisting  condition  exclusion. 

Example  3.  (i)  Individual  H  is  hired  by 
Employer  Z.  Employer  Z's  group  health  plan 
imposes  a  preexisting  condition  exclusion  for 
12  months  with  respect  to  new  enroUees  and 
uses  the  standard  method  of  determining 
creditable  coverage.  H  develops  an  urgent 
health  condition  before  receiving  a  certificate 
of  prior  coverage.  H  attests  to  the  period  of 
prior  coverage,  presents  corroborating 
documentation  of  the  coverage  period,  and 
authorizes  the  plan  to  request  a  certificate  on 
N's  behalf. 

(ii)  In  this  Exampie  3,  Employer  Z's  plan 
must  review  the  evidence  presented  by  H.  In 
addition,  the  plan  must  make  a 
determination  and  notify  H  regarding  any 
preexisting  condition  excliuion  period  that 
applies  to  H  (and  the  basis  of  such 
determination)  widiin  a  reasonable  time 
period  following  receipt  of  the  evidence  that 
is  consistent  with  the  urgency  of  ffs  health 
condition  (this  determination  may  be 
modified  as  permitted  under  paragraph  (d)(2) 
of  tliis  section). 

f  2590.701-6    Spectot  enrollinant  periods. 

(a)  Special  enrollment  for  certain 
individuals  who  lose  coverage — (1)  In 
general.  A  group  health  plan,  and  a 
health  insurance  issuer  offering  group 
health  insurance  coverage  in  connection 
with  a  group  health  plan,  is  required  to 
permit  employees  and  dependents 
described  in  paragraph  (a)  (2),  (3),  or  (4) 
of  this  section  to  eiutill  £or  coverage 
under  the  terms  of  the  plan  if  the 
conditions  in  paragraph  (a)(5)  of  this 
section  are  satisfied  and  the  enrollment 
is  requested  within  the  period  described 
in  paragraph  (a)(6)  of  this  section.  The 
enrollment  is  effective  at  the  time 
described  in  paragraph  (a)(7)  of  this 
section.  The  special  enrollment  rights 
under  this  paragraph  (a)  apply  without 
regard  to  the  dates  on  which  an 
individual  would  otherwise  be  able  to 
eiut>ll  under  the  plan. 

(2)  Special  enrollment  of  an  employee 
only.  An  employee  is  described  in  this 
paragraph  (a)(2)  if  the  employee  is 
eligible,  but  not  enrolled,  for  coverage 
under  the  terms  of  the  plan  and,  when 
enrollment  was  previously  offered  to  the 
employee  under  the  plan  and  was 
declined  by  the  employee,  the  employee 


was  covered  under  another  group  health 
plan  or  had  other  health  insurance 
coverage. 

(3)  Special  enrollment  of  dependents 
only.  A  dependent  is  described  in  this 
paragraph  (a)(3)  if  the  dependent  is  a 
dependent  of  an  employee  participating 
in  the  plan,  the  dependent  is  eligible, 
but  not  enrolled,  for  coverage  imder  the 
terms  of  the  plan,  and,  when  enrollment 
was  previously  offered  under  the  plan 
and  was  declined,  the  dependent  was 
covered  under  another  group  health 
plan  or  had  other  health  insiuance 
coverage. 

(4)  Special  enrollment  of  both 
employee  and  dependent.  An  employee 
and  any  dependent  of  the  employee  are 
described  in  this  paragraph  (a)(4)  if  they 
are  eligible,  but  not  enrolled,  for 
coverage  under  the  terms  of  the  plan 
and,  when  enrollment  was  previously 
offered  to  the  employee  or  dependent 
under  the  plan  and  was  declined,  the 
employee  or  dependent  was  covered 
under  another  group  health  plan  or  had 
other  health  insurance  coverage. 

(5)  Conditions  for  special  enrollment. 
An  employee  or  dependent  is  eligible  to 
enroll  during  a  special  enrollment 
period  if  each  of  the  following 
applicable  conditions  is  met: 

u)  When  the  employee  declined 
enrollment  for  the  employee  or  the 
dependent,  the  employee  stated  in 
writing  that  coverage  under  emother 
group  health  plan  or  other  health 
insiuance  coverage  was  the  reason  for 
declining  enrollment.  This  paragraph 
(a)(5)(i)  applies  only  if^ 

(A)  The  plan  required  such  a 
statement  when  the  employee  declined 
enrollment;  and 

(B)  The  employee  is  provided  with 
notice  of  the  requirement  to  provide  the 
statement  in  this  paragraph  (a)(5)(i)  (and 
the  consequences  of  the  employee's 
failure  to  provide  the  statement]  at  the 
time  the  employee  declined  enrollment. 

(ii)(A)  When  the  employee  declined 
enrollment  for  the  employee  or 
dependent  under  the  plan,  the  employee 
or  dependent  had  COBRA  continuation 
coverage  under  another  plan  and 
COBRA  continuation  coverage  under 
that  other  plan  has  since  been 
exhausted;  or 

(B)  If  the  other  coverage  that  applied 
to  the  employee  or  dependent  when 
enrollment  was  declined  was  not  under 
a  COBRA  continuation  provision,  either 
the  other  coverage  has  been  terminated 
as  a  result  of  loss  of  eligibility  for  the 
coverage  or  employer  contributions 
towards  the  other  coverage  has  been 
terminated.  For  this  purpose,  loss  of 
eligibility  for  coverage  includes  a  loss  of 
coverage  as  a  result  of  legal  separation, 
divorce,  death,  termination  of 


employment,  reduction  in  the  number 
of  hours  of  employment,  and  any  loss  of 
eligibility  after  a  period  that  is  measured 
by  reference  to  any  of  the  foregoing. 
Thus,  for  example,  if  an  employee's 
coverage  ceases  following  a  termination 
of  employment  and  the  employee  is 
eligible  for  but  fails  to  elect  COBRA 
continuation  coverage,  this  is  treated  as 
a  loss  of  eligibility  under  this  paragraph 
(a)(5)(ii)(B).  However,  loss  of  eligibility 
does  not  include  a  loss  due  to  failure  of 
the  individual  or  the  participant  to  pay. 
premiums  on  a  timely  basis  or 
termination  of  coverage  for  cause  (such 
as  making  a  frBudulent  claim  or  an 
intentional  misrepresentation  of  a 
material  fact  in  connection  with  the 
plan).  In  addition,  for  purposes  of  this 
para^ph  (a)(5)(ii)(B),  employer 
contributions  include  contributions  by 
any  current  or  former  employer  (of  the 
individual  or  another  person)  that  was 
contributing  to  coverage  for  the 
individual. 

(6)  Length  of  special  enrollment 
period.  The  employee  is  required  to 
request  enrollment  (for  the  employee  or 
the  employee's  dependent,  as  described 
in  paragraph  (a)  (2),  (3),  or  (4)  of  this 
section)  not  later  than  30  days  after  the 
exhatistion  of  the  other  coverage 
described  in  paragraph  (a)(5)(ii)(A)  of 
this  section  or  termination  of  the  other 
coverage  as  a  result  of  the  loss  of 
eligibility  for  the  other  coverage  for 
items  described  in  paragraph  (a)(5)(ii)(B) 
of  this  section  or  following  the 
termination  of  employer  contributions 
toward  that  other  coverage.  The  plan 
may  impose  the  same  requirements  that 
apply  to  employees  who  are  otherwise 
eligible  under  the  plan  to  immediately 
request  enrollment  for  coverage  (e.g., 
that  the  request  be  made  in  writing). 

(7)  Effective  date  of  enrollment. 
Enrollment  is  effective  not  later  than  the 
first  day  of  the  first  calendar  month 
beginning  after  the  date  the  completed 
request  for  enrollment  is  received. 

(b)  Special  enrollment  with  respect  to 
certain  dependent  beneficiaries— {1)  In 
general.  A  group  health  plan  that  makes 
coverage  available  with  respect  to 
dependents  of  a  participant  is  required 
to  provide  a  special  enrollment  period 
to  permit  individuals  described  in 
paragraph  (b)  (2),  (3),  (4).  (5),  or  (6)  of 
this  section  to  be  enrolled  for  coverage 
under  the  terms  of  the  plan  if  the 
enrollment  is  requested  within  the  time 
period  described  in  paragraph  (b)(7)  of 
this  section.  The  enrollment  is  effective 
at  the  time  described  in  paragraph  (b)(8) 
of  this  section.  The  special  enrollment 
rights  under  this  paragraph  (b)  apply 
without  regard  to  the  dates  on  which  an 
individual  would  otherwise  be  able  to 
eiut)ll  under  the  plan. 


(2)  Special  enrollment  of  an  employee 
who  is  eligible  but  not  enrolled.  An 
individual  is  described  in  this 
paragraph  (b)(2)  if  the  individual  is  an 
employee  who  is  eligible,  but  not 
enrolled,  in  the  plan,  the  individual 
would  be  a  participant  but  for  a  prior 
election  by  the  individual  not  to  eiuoU 
in  the  plan  during  a  previous 
enrollment  period,  and  a  person 
becomes  a  dependent  of  the  individual 
through  marriage,  birth,  or  adoption  or 
placement  for  adoption. 

(3)  Specil  enrollment  of  a  spouse  of  a 
participant.  An  individual  is  described 
in  this  paragraph  {b)(3)  if  either— 

(i)  The  individual  becomes  the  spouse 
of  a  participant;  or 

(iij  The  individual  is  a  spouse  of  the 
participant  and  a  child  becomes  a 
dependent  of  the  participant  through 
birth,  adoption  or  placement  for 
adoption. 

(4)  Special  enrollment  of  an  employee 
who  is  eligible  but  not  enrolled  and  the 
spouse  of  such  employee.  An  employee 
who  is  eligible,  but  not  enrolled,  in  the 
plan,  and  an  individual  who  is  a 
dependent  of  such  employee,  are 
described  in  this  paragraph  (b)(4)  if  the 
employee  would  be  a  participant  but  for 
a  prior  election  by  the  employee  not  to 
enroll  in  the  plan  diuing  a  previous 
enrollment  period,  and  either — 

(i)  The  employee  and  the  individual 
become  married;  or 

(ii)  The  employee  and  individual  are 
married  and  a  child  becomes  a 
dependent  of  the  employee  through 
birth,  adoption  or  placement  for 
adoption. 

(5)  Special  enrollment  of  a  dependent 
of  a  participant.  An  individual  is 
described  in  this  paragraph  (b)(5)  if  the 
individual  is  a  dependent  of  a 
participant  and  the  individual  becomes 
a  dependent  of  such  participant  through 
marriage,  birth,  or  adoption  or 
placement  for  adoption. 

(6)  Sepcial  enrollment  of  an  employee 
who  is  eligible  but  not  enrolled  and  a 
new  dependent.  An  employee  who  is 
eligible,  but  not  enrolled,  in  the  plan, 
and  an  individual  who  is  a  dependent 
of  the  employee,  are  described  in  this 
paragraph  (b)(6)  if  the  employee  would 
be  a  participant  but  for  a  prior  election 
by  the  employee  not  to  enroll  in  the 
plan  during  a  previous  enrollment 
period,  and  the  dependent  becomes  a 
dependent  of  the  employee  through 
marriage,  birth,  or  adoption  or 
placement  for  adoption. 

(7)  Length  of  special  enrollment 
period.  The  special  enrollment  period 
under  (>aragraph  (b)(1)  of  this  section  is 
a  period  of  not  less  than  30  days  and 
b^ins  on  the  date  of  the  marriage,  birth, 
or  adoption  or  placement  for  adoption 
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(except  that  such  period  does  not  begin 
earlier  than  the  date  the  plan  makes 
dependent  coverage  eenerally  available). 

(s)  Effective  date  of  enrollment 
Enrollment  is  eSiactive — 

(i)  In  the  case  of  marriage,  not  later 
than  the  first  day  of  the  first  calendar 
month  beginning  after  the  date  the 
completed  request  for  enrollment  is 
received  by  the  plan; 

(ii)  In  the  case  of  a  dependent's  birth, 
the  date  of  such  birth;  and 

(iii)  In  the  case  of  a  dependent's 
adoption  or  placement  for  adoption,  the 
date  of  such  adoption  or  placement  for 
adoption. 

(9)  Example.  The  rules  of  this 
paragraph  (b)  are  illustrated  by  the 
following  example: 

Example,  (i)  Employee  A  is  hired  on 
September  3, 1998  by  Employer  X.  which  has 
a  group  health  plan  in  which  A  can  elect  to 
enroll  either  for  employee-only  coverage,  for 
amployee-plus-spouse  coverage,  or  for  Eamily 
coverage,  effective  on  the  first  day  of  any 
calenHqr  quarter  thereafter.  A  is  married  and 
has  no  children.  A  does  not  elect  to  join 
Employer  X**  plan  (for  employee-only 
coverage,  emplojree-plus-epouse  coverage,  or 
bmily  coverage)  on  October  1. 1998  or 
January  1, 1999.  On  February  15, 1999,  a 
child  is  placed  for  adoption  with  A  and  A't 
spouae. 

(ii)  In  this  Example,  the  conditions  for 
special  enrollment  of  an  employee  with  a 
new  dependent  under  paragraph  (b)(2)  of  this 
section  are  satisfied,  the  conditions  for 
special  enrollment  of  an  employee  and  a 
spouse  with  a  new  dependent  under 
paragraph  (b)(4)  of  this  section  ara  satisftd, 
and  the  conditions  for  special  enrollment  of 
an  employee  and  a  new  dependent  under 
paragraph  (b)(6)  of  this  section  are  satisfied. 
Accordingly,  Employer  X's  plan  will  satisfy 
this  paragraph  (b)  if  and  only  if  it  allows  A 
to  elect,  by  filing  the  required  forms  by 
March  16, 1999,  to  enroll  in  Employer  JVs 
plan  either  with  employee-only  coverage, 
with  employee-plus-spouse  coverage,  or  with 
bmily  coverage,  eflisctive  as  of  February  15, 

1999. 

(c)  Notice  of  enrollment  rights.  On  or 
before  the  time  an  employee  is  offered 
the  opportunity  to  enroll  in  a  group 
health  plan,  the  plan  is  required  to 
provide  the  employee  with  a  description 
of  the  plan's  special  enrollment  rules 
under  this  section.  For  this  purpose,  the 
plan  may  use  the  following  model 
description  of  the  special  enrollment 
rules  under  this  section: 

If  you  are  declining  enrollment  for  yourself 
or  your  dependents  (including  your  spouse) 
because  of  other  health  insurance  coverage, 
you  may  in  the  future  be  able  to  enroll 
yourself  or  your  dependents  in  this  plan, 
provided  that  you  request  enrollment  within 
30  days  after  your  other  coverage  ends.  In 
addition,  if  you  have  a  new  dependent  as  a 
res\ilt  of  marriage,  birth,  adoption,  or 
placement  for  adoption,  you  may  be  able  to 
enroU  youraelf  and  your  dependents. 


provided  that  you  request  enrollment  within 
30  days  after  the  marriage,  birth,  adoption,  or 
placement  for  adoption. 

(d)(1)  Special  enrollment  date 
definition.  A  special  enrollment  date  for 
an  individual  means  any  date  in 
paragraph  (a)(7}  or  (b)(8)  of  this  section 
on  which  the  individual  has  a  right  to 
have  enrollment  in  a  group  health  plan 
become  effective  imder  this  section. 

(2)  Examples.  The  rules  of  this  section 
are  illustrated  by  the  following 
examples: 

Example  1.  (i)(A)  Employer  y  maintains  a 
group  health  plan  that  allows  employees  to 
enroll  in  the  plan  either — 

(1)  Eflisctive  on  the  first  day  of  emplojrment 
by  an  election  filed  within  three  days 
thereafter, 

(2)  Effective  on  any  subsequent  January  1 
by  an  election  made  during  the  preceding 
months  of  November  or  December,  or 

(3)  Effective  as  of  any  special  enrollment 
date  described  in  this  section. 

(B)  Employee  B  is  hired  by  Employer  Y  on 
March  15, 1998  and  does  not  elect  to  enroll 
in  Employer  Vs  plan  until  January  31,  1999 
when  B  loses  coverage  under  another  plan. 
B  elects  to  enroll  in  Employer  Vs  plan 
effective  on  February  1, 1999,  by  filing  the 
completed  request  form  by  January  31, 1999, 
in  accordance  %vith  the  s{>ecial  rule  set  forth 
in  paragraph  (a)  of  this  section. 

(ii)  In  this  Example  1,  B  has  enrolled  on 
a  special  enrollment  date  because  the 
enrollment  is  effective  at  a  date  described  in 
paragraph  (a)(7)  of  this  section. 

Example  2.  (i)  Same  facts  as  Example  1, 
except  that  B's  loss  of  coverage  under  the 
other  plan  occura  on  December  31, 1998  and 
B  elect  to  enroll  in  Employer  Yt  plan 
effective  on  Janiiary  1, 1999  by  filing  the 
completed  request  form  by  December  31, 
1998,  in  accordance  with  the  special  rule  set 
forth  in  paragraph  (a)  of  this  section. 

(ii)  In  this  Example  2.  B  has  enrolled  on 
a  special  enrollment  date  because  the 
enrollment  is  effective  at  a  date  described  in 
paragraph  (a)(7)  of  this  section  (even  though 
this  date  is  also  a  regular  enrollment  date 
under  the  plan). 

S2S90.701-7    HMO  affiliation  period  as 
attematWe  to  preexisting  condition 
exciualon. 

(a)  In  general.  A  group  health  plan 
offering  health  insurance  coverage 
through  an  HMO,  or  an  HMO  that  offers 
health  insurance  coverage  in  connection 
with  a  group  health  plan,  may  impose 
an  affiliation  period  only  if  each  of  the 
requirements  in  paragraph  (b)  of  this 
section  is  satisfied. 

(b)  Requirements  for  affiliation 
period.  (1)  No  preexisting  condition 
exclusion  is  imposed  with  respect  to 
any  coverage  offered  by  the  HMO  in 
connection  with  the  particular  group 
health  plan. 

(2)  No  premium  is  charged  to  a 
participant  or  beneficiary  for  the 
affiliation  period. 


(3)  The  affiliation  period  for  the  HMO 
coverage  is  applied  uniformly  without 
regard  to  any  health  status-related 
Cactors. 

(4)  The  affiliation  period  does  not 
exceed  2  months  (or  3  months  in  the 
case  of  a  late  enroUee). 

(5)  The  affiliation  period  begins  on 
the  enrollment  date. 

(6)  The  affiliation  period  for 
enrollment  in  the  HMO  under  a  plan 
runs  concurrently  with  any  waiting 
period. 

(c)  Alternatives  to  affiliation  period. 
An  HMO  may  use  alternative  methods 
in  lieu  of  an  affiliation  period  to  address 
adverse  selection,  as  approved  by  the 
State  insiuance  commissioner  or  other 
official  designated  to  regulate  HMOs. 
Nothing  in  the  part  requires  a  State  to 
receive  proposals  for  or  approve 
alternatives  to  affiliation  periods. 

S  2S9a702    Prohibiting  discrimination 
against  participants  and  beneficiaries 
based  on  a  health  status-retated  factor. 

(a)  In  eligibility  to  enroll — (1)  In 
general.  Subject  to  paragraph  (a)(2)  of 
this  section,  a  group  health  plan,  and  a 
health  insurance  issuer  offering  group 
health  insurance  coverage  in  connection 
with  a  group  health  plan,  may  not 
establish  rules  for  eligibility  (including 
continued  eligibility)  of  any  individual 
to  enroll  luider  the  terms  of  the  plan 
based  on  any  of  the  following  health 
status-related  factors  in  relation  to  the 
individual  or  a  dependent  of  the 
individual. 

(i)  Health  status. 

(ii)  Medical  condition  (including  both 
physical  and  mental  illnesses),  as 
defined  in  §2590.701-2. 

(iii)  Claims  experience. 

(iv)  Receipt  of  health  care. 

(v)  Medical  history. 

(vi)  Genetic  information,  as  defined  in 
§2590.701-2. 

(vii)  Evidence  of  insurability 
(including  conditions  arising  out  of  acts 
of  domestic  violence). 

(viii)  Disability. 

(2)  No  application  to  benefits  or 
exclusions.  To  the  extent  consistent 
with  section  701  of  the  Act  and 
§2590.701-3.  paragraph  (a)(1)  of  this 
section  shall  not  be  construed — 

(i)  To  require  a  group  health  plan,  or 
a  health  insurance  issuer  offering  group 
health  insurance  coverage,  to  provide 
{}articular  benefits  other  than  those 
provided  under  the  terms  of  such  plan 
or  coverage;  or 

(ii)  To  prevent  such  a  plan  or  issuer 
from  establishing  limitation  or 
restrictions  on  the  amount,  level,  extent, 
or  nature  of  the  benefits  or  coverage  for 
similarly  situated  individuals  enrolled 
in  the  plan  or  coverage. 


(3)  Construction.  For  purposes  of 
paragraph  (a)(1)  of  this  section,  rules  for 
eligibility  to  enroll  include  rule  defining 
any  applicable  waiting  (of  affiliation) 
periods  for  such  enrollment  and  rules 
relating  to  late  and  special  enrollment. 

(4)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph  (a): 

Example,  (i)  An  employer  sponsors  a  group 
health  plan  that  is  available  to  all  employees 
who  enroll  within  the  first  30  days  of  their 
employment  However,  individuals  who  do 
not  enroll  in  the  fint  30  days  cannot  enroll 
later  unless  they  pass  a  physical 
examination. 

(ii)  In  this  Example,  the  plan  discriminates 
on  the  basis  of  one  or  more  health  status- 
related  fectors. 

(b)  In  premiums  or  contributions — (1) 
In  general.  A  group  health  plan,  and  a 
health  insurance  issuer  offering  health 
insurance  coverage  in  connection  with  a 
group  health  plan,  may  not  require  an 
individual  (as  a  condition  of  enrollment 
or  continued  enrollment  under  the  plan) 
to  pay  a  premiiun  or  contribution  that 
is  greater  than  the  premium  or 
contribution  for  a  similarly  situated 
individual  enrolled  in  the  plan  based  on 
any  health  status-related  factor,  in 
relation  to  the  individual  or  a 
dependent  of  the  individual. 

(2)  Construction.  Nothing  in 
paragraph  (b)(1)  of  this  section  shall  be 
construed — 

(i)  To  restrict  the  amount  that  an 
employer  may  be  charged  by  an  issuer 
for  coverage  under  a  group  health  plan; 
or 

(ii)  To  prevent  a  group  health  plan, 
and  a  health  insurance  issuer  offering 
group  health  insiu-ance  coverage,  from 
establishing  premium  discounts  or 
rebates  or  modifying  otherwise 
applicable  copayments  or  deductibles  in 
return  for  adherence  to  a  bona  fide 
wellness  program.  For  purposes  of  this 
section,  a  bona  fide  wellness  program  is 
a  program  of  health  promotion  and 
disease  prevention. 

(3)  Example.  The  rules  of  this 
paragraph  (b)  are  illustrated  by  the 
following  example: 

Example,  (i)  Plan  AToffiers  a  premium 
discount  to  participants  who  adhere  to  a 
cholesterol-reduction  wellness  program. 
Enrollees  are  expected  to  keep  a  diary  of  their 
food  intake  over  6  weeks.  They  pericidically 
submit  the  diary  to  the  plan  physician  who 
responds  with  suggested  diet  modifications. 
Enrollees  are  to  modify  their  diets  in 
accordance  with  the  physician's 
recommendations.  At  the  end  of  the  6  weeks, 
enrollees  are  given  a  cholesterol  test  and 
those  who  achieve  a  count  imder  200  receive 
a  premium  discount 

(ii)  In  this  Example,  because  enrollees  who 
otherwise  comply  with  the  program  may  be 
unable  to  achieve  a  cholesterol  count  under 
200  due  to  a  health  sUtus-related  factor,  this 


is  not  a  bona  fide  wellness  program  and  such 
discounts  would  discriminate  impermissibly 
based  on  one  or  more  health  status-related 
fectors.  However,  if,  instead,  individuals 
covered  by  the  plan  were  entitled  to  receive 
the  discount  for  complying  with  the  diary 
and  dietary  requirements  and  were  not 
required  to  pass  a  cholesterol  test,  the 
program  would  be  a  bona  fide  wellness 
program. 

52590.703    Guaranteed  renewabinty  in 
multieniployer  plans  and  muitiple  employer 
welfare  arrangements.  [Reserved] 

Subpart  B— Other  Requirements 

S  2590.71 1    Standard  relating  to  benefits 
for  mothsrs  and  newborns.  [Reserved] 

§2590.712  Parity  in  the  i^ication  of 
certain  limits  to  mental  health  bsneflts. 
[Reserved] 

Subpart  C—Qanerai  Provisions 

§  2590.731    Preemption:  Stats  flexibility: 
construction. 

(a)  Continued  applicability  of  State 
law  with  respect  to  health  insurance 
issuers.  Subject  to  paragraph  (b)  of  this 
section  and  except  as  provided  in 
paragraph  (c)  of  this  section,  part  7  of 
subtiUe  B  of  title  I  olthe  Act  is  not  to 
be  construed  to  supersede  any  provision 
of  State  law  which  establishes, 
implements,  or  continues  in  efiiect  any 
standard  or  requirement  solely  relating 
to  health  insurance  issuers  in 
connection  with  group  health  insiuance 
coverage  except  to  the  extent  that  such 
standard  or  requirement  prevents  the 
application  of  a  requirements  of  this 
part 

(b)  Continued  preemption  with 
respect  to  group  health  plans.  Nothing 
in  part  7  of  subtiUe  B  of  titie  I  of  the  Act 
affects  or  modifies  the  provisions  of 
section  514  of  the  Act  with  respect  to 
group  health  plans. 

(c)  Special  rules— (1)  In  general. 
Subject  to  paragraph  (c)(2)  of  this 
section,  the  provisions  of  part  7  of 
subtiUe  B  of  tide  I  of  the  Act  relating  to 
health  insurance  coverage  offered  by  a 
health  insurance  issuer  supersede  any 
provision  of  State  law  which 
establishes,  implements,  or  continues  in 
effect  a  standard  or  requirement 
applicable  to  imposition  of  a  preexisting 
condition  exclusion  specifically 
governed  by  section  701  which  differs 
frt>m  the  standards  or  requirements 
specified  in  such  section. 

(2)  Exceptions.  Only  in  relation  to 
health  insurance  coverage  offered  by  a 
health  insurance  issuer,  the  provisions 
of  this  part  do  not  su{>ersede  any 
provision  of  State  law  to  the  extent  that 
such  provision — 

(i)  Shortens  the  period  of  time  bora 
the  "6-month  period"  described  in 


section  701(a)(1)  of  the  Act  and 
§2590.701-3(a)(l)(i)  (for  purposes  of 
identifying  a  preexisting  condition); 

(ii)  Shortens  the  period  of  time  from 
the  "12  months"  and  "18  months" 
described  in  section  701(a)(2)  of  the  Act 
and  §  2590.701-3(a)(l)(ii)  (for  purposes 
of  applying  a  preexisting  condition 
exclusion  period); 

(iii)  Provides  for  a  greater  niunber  of 
days  than  the  "63  day  period"  described 
in  sections  701(c)(2)(A)  and  (d)(4)(A)  of 
the  Act  and  §§  2590.701-3{a)(l)(iii)  and 
2590.701-4  (for  purposes  of  appl)ring 
the  break  in  coverage  rules); 

(iv)  Provides  for  a  greater  number  of 
days  than  the  "30-day  period"  described 
in  sections  701  (b)(2)  and  (dKD  of  the 
Act  and  §  2590.701-3(b)  (for  purposes  of 
the  enrollment  period  and  preexisting 
condition  exclusion  periods  for  certain 
newborns  and  children  that  are  adopted 
or  placed  for  adoption); 

(v)  Prohibits  the  imposition  of  any 
preexisting  condition  exclusion  in  cases 
■  not  described  in  section  701(d)  of  the 
Act  or  expands  the  exceptions  described 
therein; 

(vi)  Requires  special  enrollment 
periods  in  addition  to  those  required 
imder  section  701(f)  of  the  Act;  or 

(vii)  Reduces  the  mwYimnm  period 
permitted  in  an  affiliation  period  imder 
section  701(g)(1)(B)  of  the  Act 

(d)  Definitions— {!)  State  law.  For 
purposes  of  this  §  2590.736  the  term 
State  law  includes  all  laws,  decisions. 
rules,  regulations,  or  other  State  action 
having  the  effect  of  law,  of  any  State.  A 
law  of  the  United  States  applicable  only 
to  the  Ehstrict  of  Columbia  is  treated  as 
a  State  law  rather  an  a  law  of  the  United 
States. 

(2)  State.  For  purposes  of  this  section 
the  term  State  includes  a  State,  the 
Northern  Mariana  Islands,  any  political 
subdivisions  of  a  State  or  such  Island, 
or  any  agency  or  instrumentality  of 
either. 

§2590.732    Special  rule  raiating  to  group 
healUi  plane. 

(a)  General  exception  for  certain  small 
group  health  plans.  The  requirements  of 
this  part  7  of  subtitie  B  of  titie  I  of  the 
Act  do  not  apply  to  any  group  health 
plan  (and  group  health  insurance 
coverage  offered  in  connection  with  a 
group  health  plan)  for  any  plan  year  if, 
on  the  first  day  of  the  plan  year,  the 
plan  has  fewer  than  2  participants  who 
are  current  employees. 

(b)  Excepted  benefits — (1)  In  general. 
The  requirements  of  subparts  A  and  C 
of  this  part  do  not  apply  to  any  group 
health  plan  (or  any  group  health 
insurance  coverage  offered  in 
connection  with  a  group  health  plan)  in 
relation  to  its  provision  of  the  benefits 
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described  in  paragraph  (bK92).  (3).  (4). 
or  (S)  of  this  section  (or  any 
combination  of  these  benefits). 

(2)  Benefits  excepted  in  all 
circumstances.  The  following  benefits 
are  excepted  in  all  ciicumstances — 

(i)  Coverage  only  for  accident 
(including  accidental  death  and 
dismemberment); 

(ii)  Disability  income  insurance; 

(iii)  Liability  insurance,  including 
general  liability  insurance  and 
automobile  liability  insiuance; 

(iv)  Coverage  issued  as  a  supplement 
to  liability  insurance; 

(v)  Workers'  compensation  or  similar 
insurance; 

(vi)  Automobile  medical  payment 
insiuance; 

(vii)  Credit-only  insurance  (for 
example,  mortgage  insurance);  and 

(viii)  Coverage  for  on-site  medical 
clinics. 

(3)  Limited  excepted  benefits — (i)  In 
general.  Limited-scope  dental  benefits, 
limited-scope  vision  benefits,  or  long- 
term  care  benefits  are  excepted  if  th^ 
are  provided  under  a  separate  policy, 
certificate,  or  contract  of  insurance,  or 
are  otherwise  not  an  integral  part  of  the 
plan,  as  defined  in  paragraph  (b)(3)(ii)  of 
this  section. 

(ii)  Integral.  For  purposes  of 
paragraph  (bK3)(i)  of  this  section, 
benefits  are  deemed  to  be  an  integral 
part  of  a  plan  unless  a  participant  has 
the  right  to  elect  not  to  receive  coverage 
for  the  benefits  and,  if  the  participant 
elects  to  receive  coverage  for  the 
benefits,  the  participant  pays  an 
additional  premium  or  contribution  for 
that  coverage. 

(iii)  Limited  scope.  Limited  scope 
dental  or  vision  benefits  are  dental  or 
vision  benefits  that  are  sold  under  a 
separate  policy  or  rider  and  that  are 
limited  in  scope  to  a  narrow  range  or 
type  of  benefits  that  are  generally 
nccluded  from  hospital/medical/ 
surgical  benefit  packages. 

(iv)  Long-term  care.  Long-term  care 
benefits  are  benefits  that  are  either — 

(A)  Subject  to  State  long-term  care 
insurance  lawrs; 

(B)  For  qualified  long-term  care 
insurance  services,  as  defined  in  section 
7702B(c)(l)  of  the  Code,  or  provided 
under  a  qualified  long-term  care 
insurance  contract,  as  defined  in  section 
7702B(b)  of  the  Internal  Revenue  Code; 
or 

(C)  Based  on  cognitive  impairment  or 
a  loss  of  functional  capacity  that  is 
expected  to  be  chronic. 

(4)  Noncoordinated  benefits — (i) 
Excepted  benefits  that  are  not 
coordinated.  Coverage  for  only  a 
specified  disease  or  illness  (for  example, 
cancer-only  policies)  or  hospital 


indemnity  or  other  fixed  dollar 
indemnity  Insurance  (for  example, 
SlOO/day)  is  excepted  only  if  it  meets 
each  of  the  conditions  specified  in 
paragraph  (b)(4)(ii)  of  this  section. 

(ii)  Conditions.  Benefits  are  described 
in  para^ph  (b)(4)(i)  of  this  section  only 
if— 

(A)  The  benefits  are  provided  under  a 
separate  policy,  certificate,  or  contract 
of  insurance; 

(B)  There  is  no  coordination  between 
the  provision  of  the  benefits  and  an 
exclusion  of  benefits  under  any  group 
health  plan  maintained  by  the  same 
plan  sponsor,  and 

(C)  The  benefits  are  paid  with  respect 
to  an  event  without  regard  to  whether 
benefits  are  provided  with  respect  to  the 
event  under  any  group  health  plan 
maintained  by  the  same  plan  sponsor. 

(5)  Supplemental  benefits.  The  -• 
following  benefits  are  excepted  only  if 
they  are  provided  under  a  separate 
policy,  certificate,  or  contract  of 
insurance: 

(i)  Medicare  supplemental  health 
insiuance  (as  defined  under  section 
1882(g)(1)  of  the  Social  Seciuity  Act; 
.also  known  as  Medigap  or  MedSupp 
insurance); 

(ii)  Coverage  supplemental  to  the 
covera^  provided  under  Chapter  55, 
Title  10  of  the  United  States  Code  (also 
known  as  CHAMPUS  supplemental 
programs),  and 

(iii)  Similar  supplemental  coverage 
provided  to  coverage  under  a  group 
health  plan. 

(c)  Treatment  of  partnerships. 
{Reserved] 

§  2S0O.734    Enfof cement.  [ReeenfKl| 


12500.736    enectivei 

(a)  General  effective  dates — (1)  Non- 
collectively-bargained  plans.  Except  as 
otherwise  provided  in  this  section,  part 
7  of  subtiUe  B  of  tide  I  of  the  Act  and 
sul^>arts  A  and  C  of  this  part  apply  with 
respect  to  group  health  plans,  including 
health  insurance  issuers  offering  health 
insurance  coverage  in  connection  with 
group  health  plans,  for  plan  years 
beginning  after  June  30, 1997. 

(2)  Collectively  bargained  plans. 
Except  as  otherwise  provided  in  this 
section  (other  than  paragraph  (a)(1)  of 
this  section),  in  the  case  of  a  group 
health  plan  maintained  pursuant  to  one 
or  more  collective  bargaining 
agreements  between  employee 
representatives  and  one  or  more 
employers  ratified  before  August  21, 
1996,  Part  7  of  subtiUe  B  of  tide  I  of  the 
Act  and  subparts  A  and  C  of  this  part 
do  not  apply  to  plan  years  beginning 
before  the  later  of  July  1. 1997,  or  the 
date  on  which  the  last  of  the  collective 


bargaining  agreements  relating  to  the 
plan  terminates  (determined  without 
regard  to  any  extension  thereof  agreed  to 
after  August  2f',  1996).  For  these 
purposes,  any  plan  amendment  made 
pursuant  to  a  collective  bargaining 
agreement  relating  to  the  plan,  that 
amends  the  plan  solely  to  conform  to 
any  requirement  of  such  part,  is  not 
treated  as  a  termination  of  the  collective 
bargaining  agreement 

(3)(i)  Preexisting  condition  exclusion 
periods  for  current  employees.  Any 
preexisting  condition  exclusion  period 
permitted  under  §  2590.701-3  is 
measured  from  the  individual's 
enrollment  date  in  the  plan.  Such 
exclusion  period,  as  limited  under 
§  2590.701-3,  may  be  completed  prior  to 
the  effective  date  of  the  Health 
Insiuance  Portability  and 
Accountability  Act  of  1996  (HIPAA)  for 
his  or  her  plan.  Therefore,  on  the  date 
the  individual's  plan  becomes  subject  to 
part  7  of  subtide  B  of  tide  I  of  the  Act, 
no  preexisting  condition  exclusion  may 
be  imposed  with  respect  to  an 
individual  beyond  the  limitation  of 
§  2590.701-3.  For  an  individual  who 
has  not  completed  the  permitted 
exclusion  period  under  HIPAA.  upon 
the  effective  date  for  his  or  her  plan,  the 
individnal  may  use  creditable  coverage 
that  the  individual  had  prior  to  the 
enrollment  date  to  reduce  the  remaining 
preexisting  condition  exclusion  period 
applicable  to  the  individual. 

Ui)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (a)(3): 

Example  1.  (i)  Individual  A  has  been 
worting  for  Employer  X  and  has  been 
covered  imder  Employer  X's  plan  since 
March  1, 1997.  Undn  Employer  X's  plan,  as 
in  effect  before  January  1, 1998,  there  is  no 
coverage  for  an^  preexisting  condition. 
Employer  X's  plan  year  be^ns  on  January  1. 
1998.  A's  enrollment  date  in  the  plan  is 
March  1 ,  1997  and  A  has  no  creditable 
coverage  before  this  date. 

(ii)  In  this  Example  1,  Employer  X  may 
continue  to  impose  tha  preexisting  condition 
exclusion  under  the  plan  through  February 
28. 1998  (the  end  of  the  12-month  period 
using  anniversary  dates). 

Example  2.  (i)  Same  focts  as  in  Example  1, 
except  that  A'a  enrollment  date  was  August 
1, 1996,  instead  of  March  1,  1997. 

(ii)  In  this  Example  2,  on  January  1, 1998, 
Employer  X's  plan  may  no  longer  exclude 
treatment  for  any  preexisting  condition  that 
A  may  have;  however,  because  Elmployer  X's 
plan  is  not  subject  to  HIPAA  until  January  1, 
1998,  A  is  not  entitled  to  claim 
reimbursement  for  expenses  under  the  plan 
for  treatments  for  any  preexisting  condition 
of  A  received  before  January  1, 1998. 

(b)  Effective  date  for  certification 
requirement — (1)  In  general.  Subject  to 
the  transitional  rule  in  §  2590.701- 
5(a)(5)(iii),  the  certification  ndes  of 
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§  2590.701-5  apply  to  events  occurring 
on  or  after  July  1, 1996. 

(2)  Period  covered  by  certificate.  A 
certificate  is  not  required  to  reflect 
coverage  before  July  1, 1996. 

(3)  No  certificate  before  June  1,  1997. 
Notwithstanding  any  other  provision  of 
subpart  A  or  C  of  this  part,  in  no  case 

is  a  certificate  required  to  be  provided 
before  June  1. 1997. 

(c)  Limitation  on  actions.  No 
enforcement  action  is  to  be  taken, 
pursuant  to  part  7  of  subtide  B  of  tide 

I  of  the  Act.  against  a  group  health  plan 
or  health  insurance  issuer  with  respect 
to  a  violation  of  a  requirement  imposed 
by  part  7  of  subtitle  B  of  tide  I  of  the 
Act  before  January  1. 1998.  if  the  plan 
or  issuer  has  sou^t  to  comply  in  good 
faith  with  such  requirements. 
Compliance  with  this  part  is  deemed  to 
be  good  £sith  compliance  with  the 
requirements  of  part  7  of  stibtide  B  of 
tide  I  of  the  Act. 

(d)  Transition  rules  for  counting 
creditable  coverage.  An  individual  who 
seeks  to  establish  creditable  coverage  for 
periods  before  Jidy  1. 1996  is  entitled  to 
establish  such  coverage  through  the 
presentation  of  documents  or  other 
means  in  accordance  with  the 
provisions  of  S2590.701-5(c).  For 
coverage  relating  to  an  event  occiuring 
before  July  1, 1996,  a  group  health  plan 
and  a  health  insurance  issuer  is  not 
subject  to  any  penalty  or  enforcement 
action  with  respect  to  the  plan's  or 
issuer's  counting  (or  not  coimtingj  such 
coverage  if  the  plan  or  issuer  has  sought 
to  comply  in  good  faith  with  the 
applicable  requirements  under 
S2590.701-5(c). 

(e)  Transition  rules  for  certificates  of 
creditable  coverage— (1)  Certificates 
only  upon  request.  For  events  occurring 
on  or  after  July  1. 1996,  but  before 
October  1, 1996.  a  certificate  is  required 
to  be  provided  only  upon  a  written 
request  by  or  on  behalf  of  the  individual 
to  whom  the  certificate  applies. 

(2)  Certificates  before  June  1. 1997. 
For  events  occurring  on  or  after  October 
1. 1996  and  before  June  1, 1997.  a 
certificate  must  be  furnished  no  later 
than  June  1. 1997,  or  any  later  date 
permitted  under  §  2590.701-5(a)(2)  (ii) 
and  (iii). 

(3)  Optional  notice— ii)  In  general. 
This  paragraph  (e)(3)  applies  with 
respect  to  events  described  in 

§  2590.701-5(a)(5)(ii),  diat  occur  on  or 
after  October  1. 1996  but  before  June  1. 
1997.  A  group  health  plan  or  health 
insurance  issuer  offering  group  health 
coverage  is  deemed  to  satisfy 
§  2590.701-S(a)  (2)  and  (3)  if  a  notice  is 
provided  in  accordance  with  the 
provisions  of  paragraphs  (e)(3)  (i) 
through  (iv)  of  this  sectitm. 


(ii)  Time  of  notice.  The  notice  must  be 
provided  no  later  than  June  1, 1997. 

(iii)  Form  and  content  of  notice.  A 
notice  provided  pursuant  to  this 
paragraph  (e)(3)  must  be  in  writing  and 
must  include  information  substantially 
similar  to  the  information  included  in  a 
model  notice  authorized  by  the 
Secretary.  Copies  of  the  model  notice 
are  available  on  the  following  website — 
http://www.dol.gov/dol/pwiM/  (or  call 
1-800-998-7542). 

(iv)  Providing  certificate  after  request. 
If  an  individual  requests  a  certificate 
following  receipt  of  the  notice,  the 
certificate  must  be  provided  at  the  time 
of  the  request  as  set  forth  in  §  2590.701- 
5(a)(5)(iii). 

(v)  Other  certification  rules  apply. 
The  rules  set  forth  in  §  2590.701- 
5(a)(4)(i)  (method  of  delivery)  and 
§  2590.701-5(a)(l)  (entities  required  to 
provide  a  certificate)  apply  with  respect 
to  the  provision  of  the  notice. 

Signed  at  Washington,  D.C,  this  27  day  of 
March,  1997. 

OienaBerg. 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration.  U.S.  Depaitanent  of 
Labor. 

Department  c^  Health  and  Human 
Services 

45  CFR  Subtitle  A 

45  CFR  is  amended  as  set  forth  below: 

1.  The  heading  for  subtide  A  is 
revised  to  read  as  follows: 

SUBITTLE  A— OEPARTMENT  Of  HEALTH 
AND  mWIAN  SERVICES 

2.  Existing  parts  1  through  100  are 
designated  as  subchapter  A  of  subtide  A 
and  a  new  subchapter  heading  is  added 
to  read  as  follows: 

SUBCHAPTER  A— GENERAL 
ADMMSTRATION 

3.  New  subchapter  B.  consisting  of 
parts  140  through  199,  is  added  to  read 
as  follows: 

SUBCHAPTER  B— REQUIREMENTS 
RELATMQ  TO  HEALTH  CARE  ACCESS 

PARTS  140—143  [RESERVED] 

PART  144— REQUIREMENTS 
RELAT1NQ  TO  HEALTH  INSURANCE 
COVERAGE 

Subpart  A— General  ProvWons 
Sec 

144.101  Basis  and  purpose. 

144.102  Scope  and  appUcability. 

144.103  De&utions  applicable  to  both 
group  (45  CFR  Part  146)  and  individual 
(45  C7R  Part  148)  markets. 

Subpart  0    [Heaented] 

AotiMrity:  Sees.  2701  through  2763.  2791, 
and  2792  (rf  the  Public  Health  Service  Act 


42  U.S.C.  300gg  through  3O0gg-€3,  300gg-91, 
and  300gg-92. 

PART  144— REQUIREMENTS 
RELATING  TO  HEALTH  INSURANCE 
COVERAGE 

Subpart  A— General  Provtaions 

1144.101  Baaieandpurpoae. 

Part  146  of  this  subchapter 
implements  sections  2701  through  2723 
of  the  PubUc  Health  Service  Act  (PHS 
Act,  42  U.S.C.  300gg,  et  seq.).  Its 
purpose  is  to  improve  access  to  group 
health  insurance  coverage  and  to 
guarantee  the  renewability  of  all 
coverage  in  the  group  market.  Part  148 
of  this  subchapter  implements  sections 
2741  dm>ugh  2763  of  die  PHS  Act.  Its 
purpose  is  to  improve  access  to 
individual  health  insurance  coverage  for 
certain  eligible  individuals  who 
previously  had  group  coverage,  and  to 
guarantee  the  renewability  of  all 
coverage  in  the  individual  market. 
Sections  2791  and  2792  of  die  PHS  Act 
define  terms  used  in  the  regulaticxis  in 
this  subchapter  and  provide  the  basis 
for  issuing  diese  regulations, 
respectively. 

1144.102  Scope  and  appKcabWty. 

(a)  For  purposes  of  45  CFR  parts  144 
through  148,  all  health  insurance 
coverage  is  generally  divided  into  two 
markets — the  group  market  (set  forth  in 
45  CFR  part  146)  and  die  individual 
market  (set  forth  in  45  CFR  part  148).  45 
CFR  part  146  limits  the  group  market  to 
insiuance  sold  to  employment-related 
group  health  plans  and  further  divides 
the  group  market  into  the  large  group 
maixet  and  the  small  group  maikeL 
Federal  law  further  defines  the  small 
group  market  as  insurance  sold  to 
employer  plans  with  2  to  50  unployees. 
State  law.  however,  may  expand  the 
definition  of  the  small  group  market  to 
include  certain  coverage  that  would 
otherwise,  imder  the  Federal  law,  be 
considered  coverage  in  the  large  group 
maiket  or  the  individual  market. 

(b)  The  protections  afforded  under  45 
CFR  parts  144  through  148  to 
individuals  and  employers  (and  other 
sponsors  of  health  insurance  offered  in 
connection  with  a  group  health  plan) 
are  determined  by  whether  the  coverage 
involved  is  obtained  in  the  small  group 
marinet,  the  large  group  market,  or  the 
individual  mancet.  Small  employers, 
and  individuals  viho  are  eligible  to 
mroll  under  the  employer's  plan,  are 
guaranteed  availabib'ty  of  insurance 
coverage  sold  in  the  small  group  market 
SmaU  and  large  employers  are 
guaranteed  the  right  to  renew  their 
group  coverage,  nibject  to  certain 
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exceptions.  Eligible  individuals  are 
guaranteed  availability  of  coverage  sold 
in  the  individual  market,  and  all 
coverage  in  the  individual  market  must 
be  guaranteed  renewable. 

(c)  Coverage  that  is  provided  to 
associations,  but  is  not  related  to 
employment,  is  not  considered  group 
coverage  under  45  CFR  parts  144 
through  148.  The  coverage  is  considered 
coverage  in  the  individual  market, 
regardless  of  whether  it  is  considered 
group  coverage  imder  State  law. 

1144.103    DefinWona  applicable  to  both 
group  (46  CFR  pwt  14«)  and  individual  (45 
CFR  pwt  149  martwta. 

Unless  otherwise  provided,  the 
following  definitions  apply; 

Affiliation  period  means  a  period  of 
time  that  must  expire  before  health 
insiirance  coverage  provided  by  an 
HMO  becomes  eSactive,  and  during 
which  the  HMO  is  not  required  to 
provide  benefits. 

Applicable  State  authority  means, 
with  respect  to  a  health  insurance  issuer 
in  a  State,  the  State  insurance 
commissioner  or  official  or  officials 
designated  by  the  State  to  enforce  the 
requirements  of  45  CFR  parts  146  and 
148  for  the  State  involved  with  respect 
to  the  issuer. 

Beneficiary  has  the  meaning  given  the 
term  imder  section  3(8)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA),  which  states,  "a  person 
designated  by  a  participant,  or  by  the 
terms  of  an  employee  benefit  plan,  who 
is  or  may  become  entitled  to  a  benefit" 
under  the  plan. 

Bona  fide  association  means,  with 
respect  to  health  insurance  coverage 
offered  in  a  State,  an  association  that 
meets  the  following  conditions: 

(1)  Has  been  actively  in  existence  for 
at  least  5  years. 

(2)  Has  been  formed  and  maintained 
in  good  faith  for  purposes  other  than 
obtaining  insurance. ' 

(3)  Does  not  conditfon  membership  in 
the  association  on  any  health  status- 
related  foctor  relating  to  an  individual 
(including  an  employee  of  an  employer 
or  a  dependent  of  any  employee). 

(4)  Makes  health  insurance  coverage 
offered  through  the  association  available 
to  all  members  regardless  of  any  health 
status-related  factor  relating  to  the 
members  (or  individuals  eligible  for 
coverage  through  a  member). 

(5)  I>oes  not  make  health  insurance 
coverage  offered  through  the  association 
available  other  than  in  coimection  with 
a  member  of  the  association. 

(6)  Meets  any  additional  requirements 
that  may  be  imposed  under  State  law. 

Church  plan  means  a  Church  plan 
within  the  meaning  of  section  3(33)  of 
ERISA. 


COBRA  definitions: 

(1)  COBRA  means  Tide  X  of  the 
Consolidated  Onuiibus  Budget 
Reconciliation  Act  of  1985,  as  amended. 

(2)  COBRA  continuation  coverage 
means  coverage,  under  a  group  health 
plan,  that  satisfies  an  applicable  COBRA 
continuation  provision. 

(3)  COBRA  continuation  provision 
means  sections  601  through  608  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  section  4980B  of  the 
Internal  Revenue  Code  of  1986  (other 
than  paragraph  (f)(1)  of  section  4980B 
insofar  as  it  relates  to  pediatric 
vaccines),  and  Titie  XXII  of  the  PHS 
Act. 

(4)  Continuation  coverage  means 
coverage  under  a  COBRA  continuation 
provision  or  a  similar  State  program. 
Coverage  provided  by  a  plan  that  is 
subject  to  a  COBRA  continuation 
provision  or  similar  State  program,  but 
that  does  not  satisfy  all  the  requirements 
of  that  provision  or  program,  will  be 
deemed  to  be  continuation  coverage  if  it 
allows  an  individual  to  elect  to  continue 
coverage  for  a  period  of  at  least  18 
months.  Continuation  coverage  does  not 
include  coverage  under  a  conversion 
policy  required  to  be  offered  to  an 
individu^  upon  exhaustion  of 
continuation  coverage,  nor  does  it 
include  continuation  coverage  under  the 
Federal  Employees  Health  Benefits 
Program. 

(5)  Exhaustion  of  COBRA 
continuation  coverage  means  that  an 
individual's  COBRA  continuation 
coverage  ceases  for  any  reason  other 
than  either  failure  of  the  individual  to 
pay  premiums  on  a  timely  basis,  or  for 
cause  (such  as  making  a  fraudulent 
claim  or  an  intentional 
misrepresentation  of  a  material  foct  in 
connection  with  the  plan).  An 
individual  is  considered  to  have 
exhausted  COBRA  continuation 
coverage  if  such  coverage  ceases — 

(i)  Due  to  the  failure  of  the  employer 
or  other  responsible  entity  to  remit 
premiums  on  a  timely  basis;  or 

(ii)  When  the  individual  no  longer 
resides,  lives,  or  works  in  a  service  area 
of  an  HMO  or  similar  program  (whether 
or  not  within  the  choice  of  the 
individual)  and  there  is  no  other 
COBRA  continuation  coverage  available 
to  the  individual. 

(6)  Exhaustion  of  continuation 
coverage  means  that  an  individual's 
continuation  coverage  ceases  for  any 
reason  other  than  either  failure  of  the 
individual  to  pay  premiums  on  a  timely 
basis,  or  for  cause  (such  as  making  a 
fraudulent  claim  or  an  intentional 
misrepresentation  of  a  material  fact  in 
connection  with  the  plan).  An  , 


individual  is  considered  to  have 
exhausted  continuation  coverage  if — 

(i)  Coverage  ceases  due  to  the  failiue 
of  the  employer  or  other  responsible 
entity  to  remit  premiiuns  on  a  timely 
basis,  or 

(ii)  When  the  individual  no  longer 
resides,  lives,  or  works  in  a  service  area 
of  an  HMO  or  similar  program  (whether 
or  not  %vithin  the  choice  of  the 
individual)  and  there  is  no  other 
continuation  coverage  available  to  the 
individual. 

Condition  means  a  medical  condition. 

Creditable  coverage  has  the  meaning 
of45  CFR  146.113(a). 

Eligible  individual,  for  purposes  of — 

(1)  The  group  market  provisions  in  45 
CFR  part  146,  subpart  E,  the  term  is 
defined  in  45  CFR  146.150(b);  and 

(2)  The  individual  market  provisions 
in  45  CFR  part  148,  the  term  is  defined 
in  45  CFR  148.103. 

Employee  has  the  meaning  given  the 
term  imder  section  3(6)  of  ERISA,  which 
states,  "any  individual  employed  by  an 
employer." 

Employer  has  the  meaning  given  the 
term  uinder  section  3(5)  of  ERISA,  which 
states,  "any  person  acting  directiy  as  an 
employer,  or  indirectiy  in  the  interest  of 
an  employer,  in  relation  to  an  employee 
benefit  plan;  and  includes  a  group  or- 
association  of  employers  acting  for  an 
employer  in  such  capacity." 

Enroll  means  to  become  covered  for 
benefits  under  a  group  health  plan  (that 
is,  when  coverage  becomes  effective), 
without  regard  to  when  the  individual 
may  have  completed  or  filed  any  forms 
that  are  required  in  order  to  enroll  in  the 
plan.  For  this  purpose,  an  individual 
who  has  health  insurance  coverage 
under  a  group  health  plan  is  enrolled  in 
the  plan  regardless  of  whether  the 
individual  elects  coverage,  the 
individual  is  a  dependent  who  becomes 
covered  as  a  result  of  an  election  by  a 
participant,  or  the  individiial  becomes 
covered  without  an  election. 

Enrollment  date  definitions 
[enrollment  date  and  first  day  of 
coverage)  are  set  forth  in  45  CFR 
146.11(a)(2)(i)  and  (a)(2)(U). 

ERISA  stands  for  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  (29  U.S.C.  1001  et  seq.). 

Excepted  benefits  for  purposes  of 
the— 

(1)  Group  market  provisions  in  45 
CFR  part  146  subpart  D,  the  term  is 
defined  in  45  CFR  146.145(b);  and 

(2)  The  individual  market  provisions 
in  45  CFR  part  148,  the  term  is  defined 
in  45  CFR  148.220. 

Federal  government  plan  means  a       * 
governmental  plan  established  or 
maintained  for  its  employees  by  the 
Govenunent  of  the  Unitwl  States  or  by 
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any  agency  or  instrumentality  of  such 
Government. 

Genetic  information  means 
information  about  genes,  gene  products, 
and  inherited  characteristics  that  may 
derive  from  the  individual  or  a  family 
member.  This  includes  information 
regarding  carrier  statiis  and  information 
derived  from  laboratory  tests  that 
identify  mutations  in  specific  genes  or 
chromosomes,  physical  medical 
examinations,  family  histories,  and 
direct  analysis  of  genes  or 
chromosomes. 

Governmental  plan  means  a 
governmental  plan  within  the  meaning 
of  section  3(32)  of  ERISA. 

Group  health  insurance  coverage 
means  health  insurance  coverage  offered 
in  connection  with  a  group  health  plan. 

Group  health  plan  means  an 
employee  welfare  benefit  plan  (as 
defined  in  section  3(1)  of  ERISA)  to  the 
extent  that  the  plan  provides  medical 
care  (as  defined  in  section  2791(a)(2)  of 
the  PHS  Act  and  including  items  and 
services  paid  for  as  medical  care)  to 
employees  or  their  dependents  (as 
defined  under  the  terms  of  the  plan) 
direcUy  or  through  insurance, 
reimbursement,  or  otherwise. 

Group  market  means  the  market  for 
health  insurance  coverage  offered  in 
connection  with  a  group  health  plan. 
(However,  unless  otherwise  provided 
under  State  law,  certain  very  small 
plans  may  be  treated  as  being  in  the 
individual  market,  rather  than  the  group 
market;  see  the  definition  of  "individual 
market"  in  this  section.) 

Health  insurance  coverage  means 
benefits  consisting  of  medical  care 
(provided  directiy,  through  insurance  or 
reimbursement,  or  otherwise)  under  any 
hospital  or  medical  service  policy  or 
certificate,  hospital  or  medical  service 
plan  contract,  or  HMO  contract  offered 
by  a  health  insurance  issuer. 

Health  insurance  issuer  or  issuer 
means  an  insurance  company,  insurance 
service,  or  insurance  organization 
(including  an  HMO)  that  is  required  to 
be  licensed  to  engage  in  the  business  of 
insurance  in  a  State  and  that  is  subject 
to  State  law  that  regulates  insurance 
(within  the  meaning  of  section  514(b)(2) 
of  ERISA).  This  term  does  not  include 
a  group  health  plan. 

Health  maintenance  organization  or 
HMO  means — 

(1)  A  Federally  qualified  health 
maintenance  organization  (as  defined  in 
section  1301(a)  of  the  PHS  Act); 

(2)  An  organization  recognized  under 
State  law  as  a  health  maintenance 
organization;  or 

(3)  A  similar  organization  regulated 
under  State  law  for  solvency  in  the  same 


maimer  and  to  the  same  extent  as  such 
a  health  maintenance  organization. 

Health  status-related  factor  means 
health  status,  medical  condition 
(including  both  physical  and  mental 
illnesses),  claims  experience,  receipt  of 
health  care,  medical  history,  genetic 
information,  evidence  of  insurability 
(including  conditions  arising  out  of  acts 
of  domestic  violence)  and  disability. 

Individual  health  insurance  coverage 
means  health  insurance  coverage  offered 
to  individuals  in  the  individual  market, 
but  does  not  include  short-term, 
limited-duration  insurance.  Individual 
health  insurance  coverage  can  include 
dependent  coverage. 

Indiviual  market  means  the  market  for 
health  insurance  coverage  offered  to 
individuals  other  thgn  in  connection 
with  a  group  health  plan.  Unless  a  State 
elects  otherwise  in  accordance  with 
section  279l(e)(l)(B)(ii)  of  the  PHS  Act, 
such  term  also  includes  coverage  offered 
in  connection  with  a  group  health  plan 
that  has  fewer  than  two  participants  as 
cxurent  employees  on  the  first  day  of  the 
plan  year. 

Internal  Revenue  Code  (Code)  means 
the  Internal  Revenue  Code  of  1986,  as 
amended  (Titie  26,  United  States  Code). 

Issuer  means  a  health  insurance 
issuer. 

Large  employer  means,  in  connection 
with  a  group  health  plan  with  respect  to 
a  calendar  year  and  a  plan  year,  an 
employer  who  employed  an  average  of 
at  least  51  employees  on  business  days 
during  the  preceding  calendar  year  and 
who  employs  at  least  2  employees  on 
the  first  day  of  the  plan  year,  unless 
otherwise  provided  under  State  law. 

Large  group  market  means  the  health 
insurance  mariwt  under  which 
individuals  obtain  health  insurance 
coverage  (directiy  or  through  any 
arrangement)  on  behalf  of  themselves 
(and  their  def>endents)  through  a  group 
health  plan  maintained  by  a  large 
employer,  unless  otherwise  provided 
under  State  law. 

Late  enrollment  definitions  {late 
eniollee  and  late  enrollment)  are  set 
forth  in  45  CFR  146.111  {a)(2)(iii)  and 
(a)(2)(iv). 

Medical  care  or  condition  means 
amounts  paid  for  any  of  the  following: 

(1)  The  diagnosis,  cure,  mitigation,  or 
prevention  of  disease,  or  amounts  paid 
for  the  purpose  of  affecting  any 
structure  or  function  of  the  body. 

(2)  Transportation  primarily  for  and 
essential  to  medical  care  referred  to  in 
paragraph  (1)  of  this  definition. 

(3)  Insurance  covering  medical  care 
referred  to  in  paragraphs  (1)  and  (2)  of 
this  definition. 

Medical  condition  means  any 
condition,  whether  physical  or  mental. 


including,  but  not  limited  to,  any 
condition  resulting  from  illness,  injury 
(whether  or  not  the  injury  is  accidental), 
pregnancy,  or  congenital  malformation. 
However,  genetic  information  is  not  a 
conditioiL 

NAIC  stands  for  the  National 
Association  of  Insurance 
Commissioners. 

Network  plan  means  health  insurance 
coverage  of  a  health  insurance  issuer 
under  which  the  financing  and  delivery 
of  medical  care  (including  items  and 
services  paid  for  as  medical  care)  are 
provided,  in  whole  or  in  part,  through 
a  defined  set  of  providers  under  contract 
with  the  issuer. 

Non-Federal  governmental  plan 
means  a  governmental  plan  that  is  not 
a  Federal  government  plan. 

Participant  has  the  meaning  given  the 
term  under  section  3(7)  of  ERISA,  which 
states,  "any  employee  or  former 
employee  of  an  employer,  or  any 
member  or  former  member  of  an 
employee  organization,  who  is  or  may 
become  eligible  to  receive  a  benefit  of 
any  type  from  an  employee  benefit  plan 
which  covers  employees  of  such 
employer  or  members  of  such 
organization,  or  whose  beneficiaries 
may  be  eligible  to  receive  any  such 
benefit"  • 

PHS  Act  stands  for  the  Public  Health 
Service  Act. 

Placement,  or  being  placed,  for 
adoption  means  the  assumption  and 
retention  of  a  legal  obligation  for  total  or 
partial  support  of  a  child  by  a  person 
with  whom  the  cbild  has  been  placed  in 
anticipation  of  tbe  child's  adoption.  The 
child's  placement  for  adoption  with  the 
person  terminates  upon  the  termination 
of  the  legal  obligation. 

Plan  sponsornas  the  meaning  given 
the  term  under  section  3(16)(B)  of 
ERISA,  which  states  "(i)  the  employer  in 
the  case  of  an  employee  benefit  plan 
established  or  maintained  by  a  single 
employer,  (ii)  the  employee  organization 
in  the  case  of  a  plan  established  or 
maintained  by  an  employee 
organization,  or  (iii)  in  the  case  of  a  plan 
established  or  maintained  by  two  or 
more  employers  or  jointiy  by  one  or 
more  employers  and  one  or  more 
employee  organizations,  the  association, 
committee,  joint  board  of  trustees,  or 
other  similar  group  of  representatives  of 
the  parties  who  establish  or  nmintain 
the  plan." 

Plan  year  means  the  year  that  is 
designated  as  the  plan  year  in  the  plan 
document  of  a  group  health  plan,  except 
that  if  the  plan  dociunent  does  not 
designate  a  plan  year  or  if  there  is  no 
plan  document,  the  plan  year  is: 

(1)  THe  deductible/limit  year  used 
under  the  plan. 
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(2)  If  the  plan  does  not  impose 
deductibles  or  limits  on  a  yearly  basis, 
the  plan  year  is  the  policy  year. 

(3  J  If  the  plan  does  not  impose 
deductibles  or  limits  on  a  yearly  basis, 
and  either  the  plan  is  not  insured  or  the 
insurance  policy  is  not  renewed  on  an 
annual  basis,  the  plan  year  is  the 
employer's  taxable  year. 

(4)  In  any  other  case,  the  plan  year  is 
the  calendar  year. 

Preexisting  condition  exclusion  means 
a  limitation  or  exclusion  of  benefits 
relating  to  a  condition  based  on  the  feet 
that  the  condition  was  present  before 
the  first  day  of  coverage,  whether  or  not 
any  medical  advice,  diagnosis,  care,  or 
treatment  was  recommended  or  received 
before  that  day.  A  preexisting  condition 
exclusion  includes  any  inclusion 
applicable  to  an  individual  as  a  result  of 
information  that  is  obtained  relating  to 
an  individual's  health  statiis  before  the 
individual's  first  day  of  coverage,  such 
as  a  condition  identified  as  a  result  of 
a  pre-enrollment  questionnaire  or 
physical  examination  given  to  the 
individual,  or  review  of  medical  records 
relating  to  the  pre-enrollment  period. 

Public  bealtn  plan  means  "public 
health  plan"  within  the  meaning  of  45 
CFR  146.113(a)(l)(ix). 
•  Short-term  limited  duration  insurance 
means  health  insurance  coverage 
provided  under  a  contract  with  an 
issuer  that  has  an  expiration  date 
specified  in  the  contract  (taking  into 
account  any  extensions  that  may  be 
elected  by  the  policyholder  without  the 
issuer's  consent)  that  is  within  12 
months  of  the  date  the  contract  becomes 
effective. 

Significant  break  in  coverage  has  the 
meaning  given  the  term  in  45  CFR 
146.113(b){2)(iii). 

Small  employer  means,  in  connection 
with  a  group  health  plan  with  respect  to 
a  calendar  year  and  a  plan  year,  an 
employer  who  employed  an  average  of 
at  least  2  but  not  more  than  50 
employees  on  business  days  during  the 
preceding  calendar  year  and  who 
employs  at  least  2  employees  olt  the  first 
day  of  the  plan  year,  unless  otherwise 
provided  under  State  law. 

Small  group  market  means  the  health 
insurance  market  under  which  - 
individuals  obtain  health  insurance 
coverage  (directly  or  through  any 
arrangement)  on  behalf  of  themselves 
(and  their  dependents)  through  a  group 
health  plan  maintained  by  a  small 
employer. 

Special  enrollment  date  has  the 
meaning  given  the  term  in  45  CFR 
146.117(d). 

State  means  each  of  the  several  States, 
the  District  of  Columbia.  Puerto  Rico, 
the  Virgin  Islands,  Guam,  American 


Samoa,  and  the  Northern  Mariana 
Islands. 

State  health  benefits  risk  pool  means 
a  "State  health  benefits  risk  pool" 
within  the  meaning  of  45  CFR 
146.113(a)(l)(vii). 

Waiting  period  means  the  period  that 
must  pass  before  an  employee  or 
dependent  is  eligible  to  enroll  under  the 
terms  of  a  group  health  plan.  If  an 
employee  or  dependent  enrolls  as  a  late 
enroUee  or  on  a  special  enrollment  date, 
any  period  before  such  late  or  special 
enrollment  is  not  a  waiting  period.  If  an 
individual  seeks  and  obtains  coverage  in 
the  individual  market,  any  period  after 
the  date  the  individual  files  a 
substantially  complete  application  for 
coverage  and  before  the  first  day  of 
coverage  is  a  waiting  period. 

Sut>part  B — [Reserved] 

PART  145— [RESERVED] 

PART  146— REQUIREMENTS  FOR  THE 
GROUP  HEALTH  INSURANCE 
MARKET 

Sutipart  A — General  Provisions 

146.101  Basis  and  scope. 

Subpart  B— Requirements  Relating  to 
Access  and  Renewability  of  Coverage,  and 
Limitations  on  Preexisting  Condition 
Exclusion  Periods 

Sec. 

146.111  Limitations  on  preexisting  condition 

exclusion  period. 
146.113  Rules  relating  to  creditable 

coverage. 
146.115  Certification  and  disclosure  of 

previous  coverage. 
146.117  Special  enrollment  periods. 
146.119  (^O  affiliation  period  as 

alternative  to  preexisting  condition 

exclusion. 
146.121  Prohibiting  discrimination  against 

participants  and  beneficiaries  based  on 

health  status-related  factors. 
146.125  Effective  dates. 

Subpart  0 — [Reserved] 

Subpart  D— Preemption  and  Special  Rules 

Sec. 

146.143  Preemption:  State  flexibihty; 

construction. 
146.145  Special  rules  relating  to  group 

health  plans. 

Subpart  E— Provisions  Applicable  to  Only 
I  Isettli  Insurance  issuers 

Sec. 

148.150  Guaranteed  availability  of  coverage 

for  employers  in  the  small  group  maricet 
146.152  Guaranteed  renewability  of  coverage 

for  employers  in  tlie  group  market 
146.160  Diadoauie  of  information. 


Sulipart  F — Exclusion  of  Plans  and   . 
Enforcement 

146.180  Treatment  of  non-Federal 

governmental  plans. 
146.184  Enforcement. 

Authority:  Sees.  2701  through  2763,  2791, 
and  2792  of  the  PHS  Act.  42  U.S.C.  300gg 
through  300gg-63,  300gg-91,  and  300gg-92. 

PART  146— REQUIREMENTS  FOR  THE 
GROUP  HEALTH  INSURANCE  MARKET 

Subpart  A — Gef>eral  Provisions 
S  146.101    Basis  and  scope. 

(a)  Statutory  basis.  This  part 
implements  sections  2701  through  2723 
of  the  PHS  Act.  Its  purpose  is  to 
improve  access  to  group  health 
insurance  coverage  and  to  guarantee  the 
renewability  of  all  coverage  in  the  group 
market.  Sections  2791  and  2792  of  the 
PHS  Act  define  terms  used  in  the 
regulations  in  this  subchapter  and 
provide  the  basis  for  issuing  these 
regulations,  respectively. 

(b)  Scope.  A  group  health  plan  or 
health  insurance  issuer  offering  group 
health  insurance  coverage  may  provide 
greater  rights  to  participants  and 
beneficiaries  than  those  set  forth  in  this 
part. 

(1)  Subpart  B.  Subpart  B  of  this  part 
sets  forth  minimum  requirements  for 
group  health  plans  and  health  insurance 
issuers  offering  group  health  insurance 
coverage  concerning: 

(i)  Limitations  on  a  preexisting 
condifion  exclusion  period. 

(ii)  Certificates  and  disclosure  of 
previous  coverage. 

(iii)  Methods  of  counting  creditable 
coverage. 

(iv)  Special  enrollment  periods. 

(v)  Use  of  an  affiliation  period  by  an 
HMO  as  an  alternative  to  a  preexisting 
condition  exclusion. 

(2)  Subpart  D.  Subpart  D  of  this  part 
sets  forth  exceptions  to  the  requirements 
of  Subpart  B  for  certain  plans  and 
certain  types  of  benefits. 

(3)  Subpart  E.  Subpart  E  of  this  part 
implements  sections  2711  through  2713 
of  the  PHS  Act,  which  set  forth 
requirements  that  apply  only  to  health 
insurance  issuers  offering  health 
insurance  coverage,  in  connection  with 
a  group  health  plan. 

(4)  Subpart  F.  Subpart  F  of  this  part 
addresses  the  treatment  of  non- Federal 
governmental  plans,  and  sets  forth 
enforcement  procedures. 
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Subpart  B— Raquirements  Relating  to 
Accasa  and  Ranewabillty  of  Covaraga, 
and  UmKationa  on  Preaxiating 
Condition  Exduaion  Parioda 


1146.111    UmttaMons  on  prsexisting 
condition  exclusion  period. 

(a)  Preexisting  condition  exclusion — 
(1)  General.  Subject  to  paragraph  (b)  of 
this  section,  a  group  health  plan,  and  a 
health  insiuance  issuer  offering  group 
health  instu^nce  coverage,  may  impose, 
with  respect  to  a  participant  or 
beneficiary,  a  preexisting  condition 
exclusion  only  if  the  requirements  of 
this  paragraph  (a)  are  satisfied. 

(1)  6-month  look-back  rule.  A 
preexisting  condition  exclusion  must 
relate  to  a  condition  (whether  physical 
or  mental),  regardless  of  the  cause  of  the 
condition,  for  which  medical  advice, 
diagnosis,  care,  or  treatment  was 
recommended  or  received  within  the  6- 
month  period  ending  on  the  enrollment 
date. 

(A)  For  purposes  of  this  paragraph 
(a)(l)(i),  medical  advice,  diagnosis,  care, 
or  treatment  is  taken  into  accoimt  only 
if.it  is  recommended  by,  or  received 
from,  an  individual  licensed  or  similarly 
authorized  to  provide  such  services 
under  State  law  and  operating  within 
the  scope  of  practice  authorized  by  State 
law. 

(B)  For  purposes  of  this  paragraph 
(a)(lHi).  the  6-month  period  ending  on 
the  enrollment  date  begins  on  the  6- 
month  anniversary  date  preceding  the 
enrollment  date.  For  example,  for  an 
enrollment  date  of  August  1, 1998,  the 
6-month  period  preceding  the 
enrollment  date  is  the  period 
commencing  on  February  1, 1998  and 
continuing  through  July  31, 1998.  As 
another  example,  for  an  enrollment  date 
of  August  30, 1998,  the  6-month  period 
preceding  the  eiuollment  date  is  the 
period  commencing  on  February  28, 
1998  and  continuing  through  August  29, 
1998. 

(C)  The  following  eixamples  illustrate 
the  requirements  of  this  paragraph 
(aMlMi). 

Example  1 :  (i)  Individual  A  is  treated  for 
a  mwdical  condition  7  months  before  the 
enrollment  date  in  Employer  R»  group  health 
plan.  As  part  of  such  treatment,  A's 
physician  recommends  that  a  follow-up 
examination  be  given  2  months  later.  Despite 
this  recommendation,  A  does  not  receive  a 
foUow-up  examination  and  no  otiier  mAHi>^| 
advice,  diagnoaii,  care,  or  treatmBnt  far  that 
conditfon  is  recommended  to  ^4  or  received 
by  A  during  the  6-month  period  ending  on 
A's  enioUment  data  in  Emplo]rer  R»  plan. 

(ii)  In  this  Example,  Employer  If%  plan 
may  not  impose  a  preexixting  conditiDn 
exclusion  period  with  respect  to  the 
condition  for  which  A  received  treatment  7 
mnntiw  prior  to  the  «m>Umait  data. 


Example  2:  (i)  Same  facts  as  Example  1 
except  that  Employer  ifs  plan  teams  of  the 
condition  and  attaches  a  rider  to  A't  policy 
excluding  coverage  for  the  condition.  Three 
months  after  enrollment,  A't  condition 
recurs,  and  Employer  ^s  plan  denies 
payment  under  the  rider. 

(ii)  In  this  Example,  the  rider  is  a 
preexisting  condition  exclusion  and 
Employer  Rt  plan  may  not  impose  a 
preexisting  condition  exclusion  with  respect 
to  the  condition  for  which  A  received 
treatment  7  months  prior  to  the  enrollment 
date. 

Example  3:  (i)  Individual  B  has  asthma  and 
is  treated  for  that  condition  several  times 
during  the  6-month  period  before  ffs 
enrollment  date  in  Employer  5*8  plan.  The 
plan  imposes  a  12-month  preexisting 
condition  exclusion.  B  has  no  prior 
creditable  coverage  to  reduce  the  exclusion 
period.  Three  months  after  the  enrollment 
date,  B  begins  coverage  under  Employer  S^» 
plan.  B  is  hospitalized  for  asthma. 

(ii)  In  this  Example,  Employer  St  plan 
may  exclude  payment  for  the  hospital  stay 
and  the  physician  services  associated  with 
this  of  illnns  because  the  care  is  related  to 
a  medical  condition  for  which  treatment  was 
received  by  B  during  the  6-month  period 
before  the  enrollment  date. 

Example  4:  (i)  Individual  D,  wlio  is  subject 
to  a  preexisting  condition  exclusion  imposed 
by  Employer  Ift  plan,  has  diabetes,  as  well 
as  a  foot  condition  caused  by  p>oor  circulation 
and  retinal  degeneration  (both  of  which  are 
conditions  that  may  be  directly  attributed  to 
diabetes).  After  enrolling  in  the  plan.  D 
stumbles  and  breaks  a  leg. 

(ii)  In  this  Example,  the  leg  fracture  is  not 
a  condition  related  to  Us  diabetes,  even 
though  fKxjr  circulation  in  i7s  extremities 
and  poor  vision  may  have  contributed 
towuds  the  accident  However,  any 
additional  medical  services  that  may  be 
needed  because  of  I7s  preexisting  diabetic 
condition  that  would  not  be  needed  by 
another  patient  with  a  l»oken  leg  who  does 
not  have  diabetes  may  be  subject  to  the 
preexisting  condition  exclusion  imposed 
under  Employer  LTs  plan. 

(ii)  Aloxuniun  length  of  preexisting 
condition  exclusion  (the  look-forward 
rule).  A  preexisting  condition  exclusion 
is  not  permitted  to  extend  for  more  than 
12  months  (18  months  in  the  case  of  a 
late  enroUee)  after  the  enrollment  date. 
For  purposes  of  this  paragraph  (a)(l)(ii), 
the  12-month  and  18-month  periods 
after  the  enrollment  date  are  determined 
by  reference  to  the  annivosaiy  of  the 
enrollment  date.  For  example,  for  an 
enrollment  date  of  August  1,  1998,  the 
12-niontfa  period  after  the  enrollment 
date  is  the  period  commencing  on 
August  1, 1998  and  continuing  through 
July  31, 1999. 

Uii)  Reducing  a  preexisting  condition 
exclusion  period  by  creditable  coverage. 
The  period  of  any  preexisting  condition 
exclusion  that  would  otherwise  apply  to 
an  individual  under  a  group  healUi  plan 
is  reduced  by  the  number  of  days  of 


creditable  coverage  the  individual  has 
as  of  the  enrollment  date,  as  counted 
imder  §  146.113.  For  purposes  of  this 
part,  the  phrase  "days  of  creditable 
coverage"  has  the  same  meaning  as  the 
phrase  "the  aggregate  of  the  periods  ot 
creditable  covwage"  as  such  term  is 
used  in  section  2701(a)(3)  of  the  PHS 
Act 

(iv)  Other  standards.  See  §  146.121  for 
other  standards  that  may  apply  with 
respect  to  certain  benefit  limitations  or 
restrictions  under  a  group  health  plan. 

(2)  Enrollment  definition» — (i) 
Enrollment  date  means  the  first  day  of 
coverage  or,  if  there  is  a  waiting  period, 
the  first  day  of  the  waiting  period. 

(ii)  (A)  First  day  of  coverage  means,  in 
the  case  of  an  individual  covered  for 
benefits  imder  a  group  health  plan  in 
the  group  market,  the  first  day  of 
coverage  under  the  plan  and,  in  the  case 
of  an  individual  covered  by  health 
insurance  coverage  in  the  individual 
market,  the  first  day  of  coverage  under 
the  policy. 

(B)  Example.  The  following  example 
illustrates  the  requirements  of  paragr^h 
(a)(2)(ii)(A)  of  this  section: 

Example:  (i)  Employer  Vs  group  health 
plan  provides  for  coverage  to  begin  on  the 
first  day  of  the  first  payroll  period  foUowing 
the  date  an  employee  is  hired  and  completes 
the  applicable  enrollment  forms,  or  on  any 
subsequent  January  1  after  completion  of  the 
applicable  enroUmmt  forms.  Employer  Vs 
plan  imposes  a  preexisting  condition 
exclusion  for  12  months  (reduced  by  the 
individual's  creditable  coverage)  following 
an  individual's  enrollment  date.  Employee  E 
is  hired  by  Emplojrer  Von  October  13, 1998 
and  tlwn  on  October  14, 1998  completes  and 
files  all  the  forms  necessary  to  eiuoU  in  the 
plan,  fs  coverage  under  the  plan  b«irx>infft 
eOsctive  on  October  25, 1998  (which  is  the 
begiiming  of  the  first  payroll  period  aftar  fs 
date  of  hke). 

(ii)  In  this  Example,  £*s  enrollment  date  is 
October  13. 1998  (which  is  the  first  day  of 
die  waiting  period  for  Fs  eiuollment  and  is 
also  £*■  d^  of  hire).  Accordingly,  with 
respect  to  E,  the  6-moath  period  in  par«grq>h 
(aXlKi)  would  be  the  period  from  April  13, 
1998  through  October  12, 1998.  die 
maximiim  permissiUe  period  during  which 
Employer  Vs  plui  could  apply  a  preexixtiog 
condition  exclusion  under  paiayaph 
(aMlMii)  would  be  the  period  bam  October 
13, 1998  through  October  12. 1999,  and  this 
period  virould  be  reduced  under  paragraph 
(aXlMiii)  by  Fs  days  of  creditable  coverage 
asofOctoberl3, 1998. 

(iii)  Late  enroUee  means  an  individual 
whose  enrollment  in  a  plan  is  a  late 
enrollment 

(iv)  Late  enrollment  means  enrollment 
under  a  group  health  plan  other  than 
on — 

(A)  The  earliest  date  on  which 
coverage  can  become  effective  under  the 
tenns  of  the  plan;  or 
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(B)  A  special  enrollment  date  for  the 
individual.  If  an  individual  ceases  tq  be 
eligible  for  coverage  under  the  plan  by 
terminating  employment,  and 
subsequently  becomes  eligible  for 
coverage  under  the  plan  by  resuming 
employment,  only  eligibility  diuing  the 
individual's  most  recent  period  of 
employment  is  taken  into  account  in 
determining  whether  the  individual  is  a 
late  enroUee  under  the  plan  with  respect 
to  the  most  recent  period  of  coverage. 
Similar  rules  apply  if  an  individual 
again  becomes  eligible  for  coverage 
following  a  suspension  of  coverage  that 
applied  generally  under  the  plan. 

(v)  Exnmples.  The  following  examples 
illustrate  the  requirements  of  this 
paragraph  (aM2): 

Example  1 :  (i)  Employee  F  first  becomes 
eligible  to  be  covered  by  Employer  Ws  group 
he«dth  plan  on  January  1.  1999,  but  elects  not 
to  enroll  in  the  plan  until  April  1. 1999.  April 
1. 1999  is  not  a  special  enrollment  date  for 
F. 

(ii)  In  this  Example,  F  would  be  a  late 
enrollee  with  respect  to  F*  coverage  that 
became  effective  under  the  plan  on  April  1. 
1999. 

Example  2:  (i)  Same  as  Example  1.  except 
that  F  does  not  enroll  in  the  plan  on  April 
1. 1990  and  terminates  employment  with 
Employer  Won  July  1.  1999,  without  having 
had  any  health  insurance  coverage  under  the 
plan.  F  is  rehired  by  Employer  W  on  January 
1,  2000  and  is  eligible  for  and  elects  coverage 
under  Employer  W»  plan  eSsctive  on 
January  1,  2(X)0. 

(ii)  In  this  Example.  F  would  not  be  a  late 
enrollee  with  respect  to  Fa  coverage  that 
b^ramo  effective  on  January  1,  2000. 

(b)  Exceptions  pertaining  to 
preexisting  condition  exclusions— {1) 
Newborns — (i)  General  rule.  Subject  to 
paragraph  (bK3)  of  this  section,  a  group 
health  plan,  and  a  health  insurance 
issuer  offering  group  health  insurance 
coverage,  may  not  impose  any 
preexisting  condition  exclusion  with 
regard  to  a  child  who,  as  of  the  last  day 
of  the  30-day  period  beginning  with  the 
date  of  birth,  is  covered  under  any 
creditable  coverage.  Accordingly,  if  a 
newborn  is  enrolled  in  a  group  health 
plan  (or  other  creditable  coverage) 
within  30  days  after  birth  and 
subsequently  enrolls  in  another  group 
health  plan  without  a  significant  break 
in  coverage,  the  othor  plan  may  not 
impose  any  preexisting  condition 
exclusion  with  regard  to  the  child. 

(ii)  Example.  The  following  example 
illustrates  the  requirements  of  this 
paragraph  (bXl). 

Example:  (i)  Seven  months  after 
enrollment  in  Employer  Wt  group  health 
plan.  Individual  E  has  a  child  bom  with  a 
biith  deCed  Because  the  child  is  enrolled  in 
Employer  Wt  plan  within  30  days  of  birth. 
no  preexisting  condition  exclusion  may  be 


impiosed  with  respect  to  the  child  under 
Employer  IVs  plan.  Three  months  after  the 
child's  birth,  E  commences  employment  with 
Employer  X  and  enrolls  with  the  child  in 
Employer  X's  plan  within  45  days  of  leaving 
Employer  IVs  plan.  Employer  X's  plan 
imposes  a  12-month  exclusion  for  any 
preexisting  condition. 

(ii)  In  this  Example,  Employer  X's  plan 
may  not  impose  any  preexisting  condition 
exclusion  with  respect  to  Fs  child  because 
the  child  was  covered  within  30  days  of  birth 
and  had  no  significant  break  in  coverage. 
This  result  applies  regardless  of  whether  £"8 
child  is  included  in  the  certificate  of 
creditable  coverage  provided  to  E  by 
Employer  W  indicating  300  days  of 
dependent  coverage  or  receives  a  separate 
certificate  indicating  90  days  of  coverage. 
Employer  X's  plan  may  impose  a  preexisting 
condiUon  exclusion  with  respect  to  E  for  up 
to  2  months  for  any  preexisting  condition  of 
E  for  which  medical  advice,  diagnosis,  care, 
or  treatment  was  recommended  or  received 
by  E  within  the  6-month  period  ending  on  Fs 
enrollment  date  in  Employer  X's  plan. 

(2)  Adopted  Children.  Subject  to 
paragraph  (b)(3)  of  this  section,  a  group 
healdi  plan,  and  a  health  instuance 
issuer  offering  group  health  insurance 
coverage,  may  not  impose  any 
preexisting  condition  exclusion  in  the 
case  of  a  child  who  is  adopted  or  placed 
for  adoption  before  attaining  18  years  of 
age  and  who,  as  of  the  last  day  of  the 
30-day  period  begiiming  on  the  date  of 
the  adoption  or  placement  for  adoption, 
is  covered  imder  creditable  coverage. 
This  rule  does  not  apply  to  coverage 
before  the  date  of  such  adoption  or 
placement  for  adoption. 

(3)  Break  in  coverage.  Paragraphs 
(bKl)  and  (b)(2)  of  this  section  no  longer 
apply  to  a  child  after  a  significant  break 
in  coverage. 

(4)  Pregnancy.  A  group  health  plan, 
and  a  health  insurance  issuer  ofi^ering 
group  health  insurance  coverage,  may 
not  impose  a  preexisting  condition 
exclusion  relating  to  pregnancy  as  a 
preexisting  condition. 

(5)  Special  enrollment  dates.  For 
special  enrollment  dates  relating  to  new 
dependents,  see  §  146.117(b). 

(c)  Notice  of  plan's  preexisting 
condition  exclusion.  A  group  health 
plan,  and  health  insurance  issuer 
offering  group  health  instuance  imder 
the  plan,  may  not  impose  a  preexisting 
condition  exclusion  with  respect  to  a 
participant  or  dependent  of  the 
participant  before  notifying  the 
participant,  in  writing,  of  the  existence 
and  terms  of  any  preexisting  condition 
exclusion  under  the  plan  and  of  the 
rights  of  individuals  to  demonstrate 
creditable  coverage  (and  any  applicable 
waiting  periods)  as  required  by 
§  146.115.  The  description  of  the  rights 
of  individuals  to  demonstrate  creditable 
coverage  includes  a  description  of  the 


right  of  the  individual  to  request  a 
certificate  from  a  prior  plan  or  issuer,  if 
necessary,  and  a  statement  that  the 
current  plan  or  issuer  will  assist  in 
obtaining  a  certificate  firom  any  prior 
plan  or  issuer,  if  necessary. 

§146.113    Rules  relating  to  creditable 
coverage. 

(a)  General  rules) — (1)  Creditable 
coverage.  For  purposes  of  this  section, 
except  as  provided  in  paragraph  (a)(2), 
the  term  creditable  coverage  means 
coverage  of  an  individual  under  any  of 
the  following: 

(i)  A  group  health  plan  as  defined  in 
§144.103. 

(ii)  Health  insurance  coverage  as 
defined  in  §  144.103  (whether  or  not  the 
entity  offering  the  coverage  is  subject  to 
the  requirements  of  this  part  and  45  CFR 
part  148,  and  without  regard  to  whether 
the  coverage  is  offered  in  the  group 
market,  the  individual  market,  or 
otherwise). 

(iu)  Fart  A  or  part  B  of  title  XVHI  of 
the  Social  Security  Act  (Medicare). 

(iv)  Title  XIX  of  the  Social  Security 
Act  (Medicaid),  other  than  coverage 
consisting  solely  of  benefits  under 
section  1928  of  the  Social  Security  Act 
(the  program  for  distribution  of 
pediatric  vaccines). 

(v)  Title  10  U.S.C.  Chapter  55 
(medical  and  dental  care  for  members 
and  certain  former  members  of  the 
uniformed  services,  and  for  their 
dependents;  for  piuposes  of  title  10 
U.S.C.  chapter  55.  "uniformed  services" 
means  the  armed  forces  and  the 
Commissioned  Corps  of  the  National 
Oceanic  and  Atmospheric 
Administration  and  of  the  Public  Health 
Service). 

(vi)  A  medical  care  program  of  the 
Indian  Health  Service  or  of  a  tribal 
organization. 

(vii)  A  State  health  benefits  risk  pool. 
For  piuposes  of  this  section,  a  State 
health  benefits  risk  pool  means — 

(A)  An  organization  qualifying  imder 
section  50l(c)(26)  of  the  Code; 

(B)  A  qualified  high  risk  pool 
described  in  section  2744(c)(2)  of  the 
PHS  Act;  or 

(C)  Any  other  arrangement  sponsored 
by  a  State,  the  membership  composition 
of  which  is  sp>ecified  by  the  State  and 
which  is  established  and  maintained 
primarily  to  provide  health  insurance 
coverage  for  individuals  who  are 
residents  of  such  State  and  who,  by 
reason  of  the  existence  or  history  of  a 
medical  condition — 

(1)  Are  unable  to  acquire  medical  care 
coverage  for  such  condition  through 
insurance  or  from  an  HMO;  or 

[2)  Are  able  to  acquire  such  coverage 
only  at  a  rate  which  is  substantially  in 
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excess  of  the  rate  for  such  coverage 
throu)^  the  membership  organization. 

(viii)  A  health  plan  oniBred  under  title 
5  U.S.C  chapter  89  (the  Federal 
Employees  Health  Benefits  Program). 

(ix)  A  public  health  plan.  For 
purposes  of  this  section,  a  public  health 
plan  means  any  plan  established  or 
maintained  by  a  State,  county,  or  other 
political  subdivision  of  a  State  that 
provides  health  insurance  coverage  to 
individuals  who  are  enrolled  in  the 
plan. 

(x)  A  health  benefit  plan  under 
section  5(e)  of  the  Peace  Corps  Act  (22 
U.S.C.  2504(e)). 

(2)  Excluded  coverage.  Creditable 
coverage  does  not  include  coverage 
consisting  solely  of  coverage  of  excepted 
benefits  (described  in  §  146.145). 

(3)  Methods  of  counting  creditable 
coverage.  For  purposes  of  reducing  any 
preexisting  condition  exclusion  period, 
as  provided  under  §  146.1  ll(a)(l){iii),  a 
group  health  plan,  and  a  health 
insurance  issuer  offering  group  health 
insurance  coverage,  determines  the 
amount  of  an  individual's  creditable 
coverage  by  using  the  standard  method 
described  in  paragraph  (b),  except  that 
the  plan,  or  issuer,  may  use  the 
alternative  method  under  paragraph  (c) 
with  respect  to  any  or  all  of  the 
categories  of  benefits  described  under 
paragraph  (c)(3). 

(b)  Standard  method — (1)  Specific 
benefits  not  considered.  Under  the 
standard  method,  a  group  health  plan, 
and  a  health  insurance  issuer  offering 
group  health  insurance  coverage, 
determines  the  amount  of  creditable 
coverage  without  regard  to  the  specific 
benefits  included  in  the  coverage. 

(2)  Counting  creditable  coverage — (i) 
Based  on  days.  For  purposes  of  reducing 
the  preexisting  condition  exclusion 
period,  a  group  health  plan,  and  a 
health  insurance  issuer  offering  group 
health  insurance  coverage,  determines 
the  amount  of  creditable  coverage  by 
counting  all  the  days  that  the  individual 
has  under  one  or  more  types  of 
creditable  coverage.  Accordingly,  if  on  a 
particular  day,  an  individual  has 
creditable  coverage  from  more  than  one 
source,  all  the  crmiitable  coverage  on 
that  day  is  counted  as  one  day.  Further, 
any  days  in  a  waiting  period  for  a  plan 
or  policy  are  not  creditable  coverage 
under  the  plan  or  policy. 

(ii)  Days  not  counted  before 
significcmt  break  in  coverage.  Days  of 
creditable  coverage  that  occur  before  a 
significant  break  in  coverage  are  not 
required  to  be  counted. 

(iii)  Definition  of  significant  break  in 
coverage.  A  significant  break  in 
coverage  means  a  period  of  63 
consecutive  days  during  all  of  which  the 


individual  does  not  have  any  creditable 
coverage,  except  that  neither  a  waiting 
period  nor  an  affiliation  period  is  taken 
into  account  in  determining  a 
significant  break  in  coverage.  (See 
section  731(b)(2)(iii)  of  ERISA  and 
section  2723(b)(2)(iii)  of  the  PHS  Act, 
which  exclude  from  preemption  State 
insurance  laws  that  require  a  break  of 
more  than  63  days  before  an  individual 
has  a  significant  break  in  coverage  for 
purposes  of  State  law.) 

(iv)  Examples.  The  following 
examples  illustrate  how  creditable 
coverage  is  counted  in  reducing 
preexisting  condition  exclusion  periods: 

Example  1:  (i)  Individual  A  work  for 
Employer  P  and  has  creditable  coverage 
under  Employer  Ps  plan  for  18  months 
before  A's  employment  terminates.  A  is  hired 
by  Employer  O,  and  enrolls  in  Employer  (78 
group  health  plan,  64  days  after  the  last  date 
of  coverage  under  Employer  Ps  plan. 
Employer  Cs  plan  has  a  12-month 
preexisting  condiUon  exclusion  period. 

(ii)  In  this  Example,  because  A  had  a  break 
in  coverage  of  63  days.  Employer  Ctt  plan 
may  disregard  A't  prior  coverage  and  A  may 
be  subject  to  a  12-month  preexisting 
condition  exclusion  (wriod. 

Example  2:  (i)  Same  facts  as  Example  1, 
except  that  A  is  hired  by  Employer  O,  and 
enrolls  in  Employer  Cs  plan,  on  the  63rd  day 
after  the  last  date  of  coverage  under 
Employer  P%  plan. 

(ii)  In  this  Example,  A  has  a  break  in 
coverage  of  62  days.  Because  A't  break  in 
coverage  is  not  a  significant  break  in 
coverage.  Employer  Ot  plan  must  count  A'% 
prior  creditable  coverage  for  purposes  of 
reducing  the  plan's  preexisting  condition 
exclusion  period  as  it  applies  to  A. 

Example  3:  (i)  Same  facts  as  Example  1, 
except  that  Employer  CTi  plan  provides 
benefits  through  an  insurance  policy  that,  as 
required  by  appUcable  State  insurance  laws, 
defines  a  significant  break  in  cover^e  as  90 
days. 

(ii)  In  this  Example,  the  issuer  that 
provides  group  health  insurance  to  Employer 
O's  plan  must  count  A's  period  of  creditable 
coverage  prior  to  the  63-day  break 

Example  4:  (i)  Same  facts  as  Example  3, 
except  that  Employer  (7s  plan  is  a  self- 
insured  plan,  and  thus  is  not  subject  to  State 
insurance  laws. 

(Li)  In  this  Example,  the  filan  is  not 
governed  by  the  longer  brrak  rules  under 
State  insurance  law  and  A's  previous 
coverage  may  be  disregarded. 

Example  5:  (i)  Individual  B  begins 
employment  with  Employer  R  45  days  after 
terminating  coverage  under  a  prior  group 
health  plan.  Employer  it's  group  health  plan 
has  a  30-day  waiting  period  before  coverage 
begins.  B  enrolls  in  Employer  /Ts  plan  when 
first  eligible. 

(ii)  In  this  Example,  B  does  not  have  a 
significant  break  in  covraage  for  pmposes  of 
determining  whether  B's  prior  coverage  must 
be  counted  by  Employer  ITs  plan.  B  has  only 
a  44-day  break  in  coverage  because  the  30- 
day  waiting  period  is  not  taken  into  account 
in  determining  a  significant  break  in 
coverage. 


Example  6:  (i)  Individual  C  works  for 
Employer  S  and  has  creditable  coverage 
under  Employer  S's  plan  for  200  days  before 
Ca  emplojrmant  is  terminated  and  coverage 
ceases.  C  is  then  unemployed  for  51  days 
before  being  hired  by  Employer  T.  Employer 
7*8  pkn  has  a  3-month  waiting  period.  C 
works  for  Employer  T  for  2  months  and  then 
terminates  employment  Eleven  days  after 
terminating  employment  with  Employer  T.  C 
begins  working  for  Employer  U.  Employer 
Vs  plan  has  no  waiting  period,  but  has  a  6- 
month  preexisting  condition  exclusion 
period. 

(ii)  In  this  Example,  C  does  not  have  a 
significant  taeak  in  coverage  because,  after 
disregarding  the  waiting  period  under 
Employer  Ts  plan.  Chad  only  a  62-day  break 
in  coverage  (51  days  plus  11  days). 
Accordingly,  C  has  200  days  of  creditable 
coverage  and  Employer  LTs  plan  may  not 
apply  its  6-month  preexisting  condition 
exclusion  p«iod  with  respect  to  C. 

Example  7:  (i)  Individual  D  terminates 
employmem  with  Employer  V  on  January  13. 
1998  after  being  covered  for  24  months  under 
Employer  Vs  group  health  plan.  On  March 
17,  the  63rd  day  without  coverage,  D  appUes 
for  a  health  insurance  policy  in  the 
individual  market  CTs  application  is 
accepted  and  the  coverage  is  made  efibctive 
Mayl. 

(ii)  In  this  Example,  because  D  applied  far 
the  poUcy  before  the  end  of  the  63rd  day,  and 
coverage  under  the  policy  ultimately  became 
effsctive,  the  period  between  the  date  of 
application  and  the  first  day  of  cover^e  is 
a  waiting  period,  and  no  significant  break  in 
coverage  occiured  even  though  the  actual 
period  without  coverage  was  107  da>». 

Example  8:{i)  Same  facts  as  Example  7, 
except  that  I7»  application  for  a  policy  in  the 
individual  market  is  denied. 

(ii)  In  this  Example,  because  D  did  not 
obtain  coverage  following  application.  D 
incurred  a  significant  break  in  coverage  on 
the  64th  day. 

(v)  Other  permissible  counting 
methods — (A)  General  rule. 
Notwithstanding  any  other  provisions  of 
this  paragraph  (b)(2),  for  purposes  of 
reducing  a  preexisting  condition 
exclusion  period  (but  not  for  purposes 
of  issuing  a  certificate  under  §  146.115), 
a  group  health  plan,  and  a  health 
insurance  issuer  offering  group  health 
insurance  coverage,  may  determine  the 
amount  of  creditable  coverage  in  any 
other  manner  that  is  at  least  as  favorable 
to  the  individual  as  the  method  set  forth 
in  this  paragraph  (b)(2),  subject  to  the 
requirements  of  other  applicable  law. 

(B)  Example.  The  following  example 
illustrates  the  requirements  of  this 
paragraph  (b)(2)(v): 

Example:  (1)  Individual  F  has  coverage 
under  group  health  plan  Y  from  January  3, 
1997  through  March  25.  1997.  Fthen 
becomes  covered  by  group  health  plan  Z.  Ft 
enrollment  date  in  Flan  Z  is  May  1 ,  1997. 
Plan  Z  has  a  12-month  preexisting  condition 
exclusion  period. 

(ii)  In  this  Example,  Plan  Z  may  determine, 
in  accordance  with  the  rules  prescribed  in 
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pangraph  (b)(2)  (i).  (ii),  and  (iii),  that  F  has 
82  days  of  creditable  coverage  (29  days  in 
January,  28  days  in  February,  and  25  dajra  in 
Maicb).  Thus,  the  preexisting  condition 
exclusion  period  will  no  longer  apply  to  F  on 
Fefaniary  8. 1998  (82  days  before  the  12- 
month  anniversary  of  f  s  enrollment  (May 
1)).  For  administrative  convenience, 
however.  Plan  Z  may  consider  that  the 
preexisting  condition  exclusion  period  wrill 
no  longer  apply  to  F  on  the  first  day  of  the 
month  (February  1). 

(c)  Alternative  method — (1)  Specific 
benefits  considered.  Under  the 
alternative  method,  a  group  health  plan, 
or  a  health  insurance  issuer  offisring 
group  health  insiuance  coverage, 
determines  the  amount  of  creditable 
coverage  based  on  coverage  within  any 
category  of  benefits  described  in 
paragraph  (c)(3)  and  not  based  on 
coverage  for  any  other  benefits.  The 
plan  or  issuer  may  use  the  alternative 
method  for  any  or  all  of  the  categories. 
The  plan  may  apply  a  different 
preexisting  condition  exclusion  period 
with  respect  to  each  category  (and  may 
apply  a  different  preexisting  condition 
exclusion  period  for  benefits  that  are  not 
within  any  category).  The  creditable 
coverage  determined  for  a  category  of 
benefits  applies  only  for  purposes  of 
reducing  the  preexisting  condition 
exclusion  period  with  respect  to  that 
category.  An  individual's  creditable 
coverage  for  benefits  that  are  not  within 
any  category  for  which  the  alternative 
method  is  being  used  is  determined 
under  the  standard  method  of  paragraph 
(b). 

(2)  Uniform  application.  A  plan  or 
issuer  using  the  alternative  method  is 
required  to  apply  it  uniformly  to  all 
participants  and  beneficiaries  under  the 
plan  or  policy.  The  use  of  the  alternative 
method  is  set  forth  in  the  plan. 

(3)  Categories  of  benefits.  The 
alternative  method  for  coimting 
creditable  coverage  may  be  used  for 
coverage  for  any  of  the  following 
categories  of  benefits: 

(i)  Mental  health. 

(ii)  Substance  abuse  treatment 

(iii)  Prescription  drugs. 

(iv)  Dental  care. 

(v)  Vision  care. 

(4)  Plan  notice.  If  the  alternative 
method  is  used,  the  plan  is  required 


(i)  State  prominently  that  the  plan  is 
using  the  alternative  method  of  counting 
creditable  coverage  in  disclosure 
statements  concerning  the  plan,  and 
state  this  to  each  enroUee  at  the  time  of 
enrollment  under  the  plan;  and 

(Li)  Include  in  these  statements  a 
description  of  the  eSiect  of  using  the 
alternative  method,  including  an 
identification  of  the  categories  used. 


(5)  Issuer  notice.  With  respect  to 
health  insurance  coverage  offered  by  an 
issuer  in  the  small  or  large  group 
market,  if  the  insurance  coverage  uses 
the  alternative  method,  the  issuer  states 
prominently  in  any  disclosure  statement 
concerning  the  coverage,  and  to  each 
employer  at  the  time  of  the  offer  or  sale 
of  the  coverage,  that  the  issuer  is  using 
the  altOTnative  method,  and  include  in 
such  statements  a  description  of  the 
effect  of  using  the  alternative  method. 
This  applies  separately  to  each  type  of 
coverage  offered  by  the  health  insurance 
issuer. 

(6)  Disclosure  of  information  on 
previous  benefits.  See  §  146.115(b)  for 
special  rules  concerning  disclosure  of 
coverage  to  a  plan,  or  issuer,  using  the 
alternative  method  of  counting 
creditable  coverage  under  this 
paragraph  (c). 

(7)  Counting  creditable  coverage — (i) 
General.  Under  the  alternative  method, 
the  group  health  plan  or  issuer  coimts 
creditable  coverage  within  a  category  if 
any  level  of  benefits  is  provided  within 
the  category.  Coverage  under  a 
reimbiu^ement  account  or  arrangement, 
such  as  a  flexible  spending  arrangement, 
(as  defined  in  section  106(c)(2)  of  the 
Internal  Revenue  Code),  does  not 
constitute  coverage  within  any  category. 

(ii)  Special  rules.  In  counting  an 
indiiridual's  creditable  coverage  under 
the  alternative  method,  the  group  health 
plan,  or  issuer,  first  determines  the 
amount  of  the  individual's  creditable 
coverage  that  may  be  counted  imder 
paragraph  (b),  up  to  a  total  of  365  days 
of  the  most  recent  creditable  coverage 
(546  days  for  a  late  enroUee).  The  period 
over  which  this  creditable  coverage  is 
determined  is  referred  to  as  the 
"determination  period."  Then,  for  the 
category  specified  under  the  alternative 
method,  the  plan  or  issuer  counts 
Mrithin  the  category  all  days  of  coverage 
that  occtirred  during  the  determination 
period  (whether  or  not  a  significant 
break  in  coverage  for  that  category 
occurs),  and  reduces  the  individual's 
preexisting  condition  exclusion  period 
for  that  category  by  that  number  of  days. 
The  plan  or  issuer  may  determine  the 
amount  of  creditable  coverage  in  any 
other  reasonable  manner,  uniformly 
applied,  that  is  at  least  as  favorable  to 
the  individual. 

(iii)  Example.  The  following  example 
illustrates  the  requirements  of  this 
paragraph  (c)(7): 

Example:  (i)  Individual  D  enrolls  in 
Employer  Vs  plan  on  January  1,  2001. 
Coverage  under  the  plan  includes 
prescription  drug  benefits.  On  April  1,  2001. 
the  plan  ceases  providing  prescription  drug 
benefits.  Us  employment  with  Employer  V 
ends  on  January  1,  2002,  after  D  was  covered 


under  Employer  Vs  group  health  plan  for 
365  days.  D  enrolls  in  Employer  V^s  plan  on 
February  1,  2001  [17 s  enrollment  date). 
Employer  Vs  plan  uses  the  alternative 
method  of  counting  creditable  coverage  and 
imposes  a  12-montfa  preexisting  condition 
exclusion  on  prescription  drug  benefits. 

(ii)  In  this  Example,  Employer  ys  plan 
may  impose  a  275-day  preexisting  condition 
exclusion  with  respect  to  D  for  prescription 
drug  benefits  because  D  had  the  equivalent 
of  90-days  of  creditable  coverage  relating  to 
prescription  drug  benefits  within  i7s 
determination  period. 

5146.115    Certtflcatlon  and  dtodosure  of 
previous  coverage. 

(a)  Certificate  of  creditable  coverage — 
(1)  Entities  required  to  provide 
certificate — (i)  General.  A  group  health 
plan,  and  each  health  insurance  issuer 
offering  group  health  insurance 
coverage  under  a  group  health  plan,  is 
required  to  certificates  of  creditable 
coverage  in  accordance  with  this 
paragraph  (a). 

{ii)  Duplicate  certificates  not  required. 
An  entity  required  to  provide  a 
certificate  under  this  paragraph  (a)(1)  for 
an  individual  is  deemed  to  have 
satisfied  the  certification  requirements 
for  that  individual  if  another  party 
provides  the  certificate,  but  only  to  the 
extent  that  information  relating  to  the 
individual's  creditable  coverage  and 
waiting  or  affiliation  period  is  provided 
by  the  other  party.  For  example,  in  the 
case  of  a  group  health  plan  funded 
through  an  insurance  policy,  the  issuer 
is  deemed  to  have  satisfied  the 
certification  requirement  with  respect  to 
a  participant  or  beneficiary  if  the  plan 
actually  provides  a  certificate  that 
includes  the  information  required  under 
paragraph  (a)(3)  with  respect  to  the 
participant  or  beneficiary. 

(iii)  Special  rule  for  group  health 
plan.  To  the  extent  coverage  under  a 
plan  consists  of  group  health  insurance 
coverage,  the  plan  is  deemed  to  have 
satisfied  the  certification  requirements 
under  this  paragraph  (a)(1)  if  any  issuer 
offering  the  coverage  is  required  to 
provide  the  certificates  pursuant  to  an 
agreement  between  the  plan  and  the 
issuer.  For  example^  if  there  is  an 
agreement  between  an  issuer  and  the 
plan  sponsor  uinder  which  the  issuer 
agrees  to  provide  certificates  for 
individuals  covered  imder  the  plan,  and 
the  issuer  fails  to  provide  a  certificate  to 
an  individual  when  the  plan  would 
have  been  required  to  provide  one 
imder  this  paragraph  (a),  then  the  issuer, 
but  not  the  plan,  violates  the 
certification  requirements  of  this 
paragraph  (a). 

(iv)  Special  rules  for  issuers — (A) 
Responsibility  of  issuer  for  coverage 
period — (1)  General  rule.  An  issuer  is 
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not  required  to  provide  information 
r^arding  coverage  provided  to  an 
individual  by  another  party. 

(2)  Example.  The  following  example 
illustrates  the  requirements  of  this 
paragraph  (a)(l)(iv)(A): 

Example,  (i)  A  plan  offers  coverage  with  an 
HMO  option  from  one  issuer  and  an 
indemnity  option  from  a  different  issuer.  The 
HMO  has  not  entered  into  an  agreement  with 
the  plan  to  provide  certificates  as  permitted 
under  paragraph  (a)(l}(iii)  of  this  section. 

(ii)  In  this  Example,  if  an  employee 
switches  from  the  indenmity  option  to  the 
HMO  option  and  later  ceases  to  be  covered 
under  the  plan,  any  certificate  provided  by 
the  HMO  is  not  required  to  provide 
information  regarding  the  employee's 
coverage  tmder  the  indemnity  option. 

(B)  Cessation  of  issuer  coverage  prior 
to  cessation  of  coverage  under  a  plan — 
[1]  General  rule.  If  an  individual's 
coverage  under  an  issuer's  policy  ceases 
before  the  individual's  coverage  under 
the  plan  ceases,  the  issuer  is  required  to 
provide  sufficient  information  to  the 
plan  (or  to  another  party  designated  by 
the  plan)  to  enable  a  certificate  to  be 
provided  by  the  plan  (or  other  party), 
after  cessation  of  the  individual's 
coverage  imder  the  plan,  that  reflects 
the  period  of  coverage  under  the  policy. 
The  provision  of  that  information  to  the 
plan  will  satisfy  the  issuer's  obligation 
to  provide  an  automatic  certificate  for 
that  period  of  creditable  coverage  for  the 
individual  under  paragraphs  (a)(2)(ii) 
and  (a)(3)  of  this  section.  In  addition,  an 
issuer  providing  that  information  is 
required  to  cooperate  with  the  plan  in 
responding  to  any  request  made  under 
paragraph  (b)(2)  of  this  section  (relating 
to  the  alternative  method  of  counting 
creditable  coverage).  If  the  individu^'s 
coverage  under  the  plan  ceases  at  the 
time  the  individual's  coverage  under  the 
issuer's  policy  ceases,  the  issuer  must 
provide  an  automatic  certificate  under 
paragraph  (a)(2)(ii)  of  this  section.  An 
issuer  may  presume  that  an  individual 
whose  coverage  ceases  at  a  time  other 
than  the  effective  date  for  rhanging 
enrollment  options  has  ceased  to  be 
covered  under  the  plan. 

(2)  Example.  The  following  example 
illustrates  the  requirements  of  this 
paragraph  (a)(l)(iv)(B): 

Example:  (i)  A  group  health  plan  provides 
coverage  under  an  HMO  option  and  an 
indemnity  option  with  a  diSorent  issuer,  and 
only  allows  employees  to  switch  on  each 
January  1 .  Neither  the  HMO  nor  the 
indenmity  issuer  has  entered  into  an 
agreement  with  the  plan  to  provide  automatic 
certificates  as  permitted  under  pangraph 
(a)(2)(ii)  of  this  section. 

(ii)  In  this  Example,  if  an  employee 
•witches  from  the  indemnity  option  to  the 
HMC  cation  on  January  1,  the  issuer  must 
provide  the  {dan  (or  a  penoo  ckaigiialiw!  by 


the  plan)  with  appropiiate  information  with 
respect  to  the  individual's  coverage  with  the 
indemnity  issuer.  However,  if  the 
individual's  coverage  with  the  indemnity 
issuer  ceases  at  a  date  other  than  January  1, 
the  issuer  is  instead  required  to  provide  the 
individual  with  an  automatic  certificate. 

(2)  Individuals  for  whom  a  certificate 
must  be  provided;  timing  of  issuance — 
(i)  Individuals.  A  certificate  must  be 
provided,  without  charge,  for 
participants  or  dependents  who  are  or 
were  covered  under  a  group  health  plan 
upon  the  occurrence  of  any  of  the  events 
described  in  i>aragraph  (a)(2)(ii)  and 
(a)(2Kiii)  of  this  section. 

(ii)  Issuance  of  automatic  certificates. 
The  certificates  described  in  this 
paragraph  (a)(2)(ii)  of  this  section  are 
referred  to  as  "automatic  certificates." 

(A)  Qualified  beneficiaries  upon  a 
qualifying  event.  In  the  case  of  an 
individual  who  is  a  qualified 
beneficiary  (as  defined  in  section  607(3) 
of  ERISA,  section  4980B(g)(l)  of  the 
Code,  or  section  2208  of  the  PHS  Act) 
entitled  to  elect  COBRA  continuation 
coverage,  an  automatic  certificate  is 
required  to  be  provided  at  the  time  the 
individual  would  lose  coverage  under 
the  plan  in  the  absence  of  COBRA 
continuation  coverage  or  alternative 
coverage  elected  instead  of  COBRA 
continuation  coverage.  A  plan  or  issuer 
satisfies  this  requirement  if  it  provides 
the  automatic  certificate  no  later  than 
the  time  a  notice  is  required  to  be 
furnished  for  a  qualifying  event  under 
section  606  of  the  Act,  section 
4980B(fK6)  of  the  Cwie  and  section  2206 
of  the  PHS  Act  (relating  to  notices 
reouired  under  COBRA). 

(B)  Other  individuals  when  coverage 
ceases.  In  the  case  of  an  individual  who 
is  not  a  qualified  beneficiary  entiUed  to 
elect  COBRA  continuation  coverage,  an 
automatic  certificate  is  required  to  be 
provided  at  the  time  the  individual 
ceases  to  be  covered  under  the  plaiL  A 
plan  or  issuer  satisfies  this  requirement 
if  it  provides  the  automatic  certificate 
witldn  a  reasonable  time  period 
thereaftw.  In  the  case  of  an  individual 
who  is  entiUed  to  elect  to  continue 
coverage  under  a  State  program  similar 
to  COBRA  and  who  receives  the 
automatic  ceftificate  not  later  than  the 
time  a  notice  is  required  to  be  furnished 
under  the  State  program,  the  certificate 
is  deemed  to  be  provided  within  a 
reasonable  time  period  after  the 
cessation  of  coverage  under  the  plan. 

(C)  Qualified  beneficiaries  when 
COBRA  ceases.  In  the  case  of  an 
individual  who  is  a  qualified 
beneficiary  and  has  elected  COBRA 
continuation  coverage  (or  whose 
coverage  has  continued  after  the 
individual  became  entitled  to  elect 


COBRA  continuation  coverage),  an 
automatic  certificate  is  to  be  provided  at 
the  time  the  individual's  coverage  under 
the  plan  ceases.  A  plan,  or  issuer, 
satisfies  this  requirement  if  it  provides 
the  automatic  certificate  within  a 
reasonable  time  after  coverage  ceases  (or 
after  the  expiration  of  any  grace  period 
for  nonpayment  of  premiums).  An 
automatic  certificate  is  required  to  be 
provided  to  such  an  individual 
regardless  of  whether  the  individual  has 
previously  received  an  automatic 
certificate  under  paragraph  (a)(2)(iiXA) 
of  this  section. 

(iii)  Any  individual  upon  request. 
Requests  for  certificates  are  permitted  to 
be  made  by,  or  on  behalf  of,  an 
individual  within  24  months  after 
coverage  ceases.  Thus,  for  example,  a 
plan  in  which  an  individual  enrolls 
may,  if  authorized  by  the  individual, 
request  a  certificate  of  the  individual's 
creditable  coverage  on  behalf  of  the 
individual  from  a  plan  in  which  the 
individual  was  formerly  enrolled.  After 
the  request  is  received,  a  plan  or  issuw 
is  required  to  provide  the  certificate  by 
the  earliest  date  that  the  plan  or  issuer, 
acting  in  a  reasonable  or  prompt  fashion 
can  provide  the  certificate.  A  certificate 
is  to  be  provided  under  this  paragraph 
(a)(2)(iii)  even  if  the  individual  has 
previously  received  a  certificate  under 
this  paragraph  (a)(2)(iii)  or  an  automatic 
certificate  under  paragraph  (a)(2Mii)  of 
this  section. 

(iv)  Examples.  The  following 
examples  illustrate  the  requirements  of 
this  paragraph  (a)(2). 

Example  1 :  (i)  Individual  A  terminates 
employment  with  Employer  O.  Ai»» 
qualified  beneficiary  entitled  to  elect  COBRA 
continuation  coverage  under  Employer  C7t 
group  health  plan.  A  notice  of  the  rights 
provided  ludar  COBRA  is  typically 
fumishad  to  qualified  beneficiaries  under  the 
plan  within  10  days  after  a  covered  employee 
terminates  employment 

(ii)  In  this  Example,  the  automatic 
certificate  may  be  provided  at  the  same  Hm* 
that  A  is  provided  the  COBRA  notice. 

Example  2:  (i)  Same  facU  as  Example  1, 
except  that  the  automatic  certificate  bxAia 
not  completed  by  the  time  the  COBRA  notice 
is  fiunished  to  A. 

(ii)  In  this  Example,  the  automatic 
certificate  may  be  provided  within  the  period 
permitted  by  law  for  the  delivery  of  notices 
under  COBRA. 

Example  3:  (i)  Employer  R  maintains  an 
insured  group  health  plan.  R  has  never  had 
20  employees  and  thiu  R"*  plan  is  itot  subject 
to  the  COBRA  continuation  coverage 
provisions.  However,  A  is  in  a  State  that  has 
a  Sute  prognm  similar  to  COBRA.  B 
terminates  employment  with  R  and  loses 
coverage  under  /Ts  plan. 

(ii)  In  this  Example,  the  automatic 
certificate  may  be  provided  not  later  than  the 
time  a  notice  is  required  to  be  furnished 
under  the  State  program. 
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Example  4:  (i)  Individual  C  tenninates 
employment  with  Employer  S  and  receives 
both  a  notice  of  Cs  rights  under  COBRA  and 
an  automatic  certificate.  C  elects  COBRA 
continuation  coverage  under  Employer  5*8 
group  health  plan.  After  four  months  of 
COBRA  continuation  coverage  and  the 
expiration  of  a  30-day  grace  period,  5*5  group 
health  plan  determines  that  Cs  COBRA 
continuation  coverage  has  ceased  due  to 
bilure  to  make  a  timely  payment  for 
continuation  coverage. 

(ii)  In  this  Example,  the  plan  must  provide 
an  updated  automatic  certificate  to  C  within 
a  reasonable  time  after  the  end  of  the  grace 
period. 

Example  5:  (i)  Individual  D  is  currently 
covered  under  the  group  health  plan  of 
Employer  T.  D  requests  a  certificate,  as 
permitted  under  paragraph  (a)(2)(iii).  Under 
the  procedure  for  Employer  T^s  plan, 
certificates  are  mailed  (by  first  class  mail)  7 
business  days  fbllovtring  receipt  of  the 
request  This  date  reflects  the  earliest  date 
that  the  plan,  acting  in  a  reasonable  and 
prompt  Csshion,  can  provide  certificates. 

(ii)  In  this  Example,  the  plan's  procedure 
satisfies  paragraph  (a)(2Kiii)  of  this  section. 

(3)  Form  and  content  of  certificate — 
(i)  Written  certificate — (A)  General. 
Except  as  provided  in  paragraph 
(a)(3)(i)(B)  of  this  section,  the  certificate 
must  be  provided  in  writing  (including 
any  form  approved  by  HCFA  as  a 
writing). 

(B)  Other  permissible  fonns.  No 
written  certificate  is  required  to  be 
provided  under  this  paragraph  (a)  with 
respect  to  a  particular  event  described 
in  paragraphs  (a)(2)(ii)  and  (a)(2)(iii)  of 
this  section  if  all  the  following 
conditions  are  met: 

(1)  An  individual  is  entitled  to  receive 
a  certificate. 

(2)  The  individual  requests  that  the 
certificate  be  sent  to  another  plan  or 
Issuer  instead  of  to  the  individual. 

(3)  The  plan  or  issuer  that  would 
otherwise  receive  the  certificate  agrees 
to  accept  the  information  in  paragraph 
(aH3)  through  means  other  than  a 
written  certificate  (for  example,  by 
telephone). 

[4]  The  receiving  plan  or  issuer 
receives  the  information  from  the 
sending  plan  or  issuer  in  such  farm 
within  the  time  periods  required  under 
paragraph  (a)(2)  of  this  section. 

(ii)  Aequired  information.  The 
certificate  must  include  all  of  the 
following: 

(A)  The  date  the  certificate  is  issued. 

(B)  The  name  of  the  group  health  plan 
that  provided  the  coverage  described  in 
the  certificate. 

(Q  The  name  of  the  participant  or 
dependent  with  respect  to  whom  the 
certificate  applies,  and  any  other 
information  necessary  for  the  plan 
providing  the  coverage  specified  in  the 
certificate  to  identify  the  individual. 


such  as  the  individual's  identification 
number  luider  the  plan  and  the  name  of 
the  participant  if  the  certificate  is  for  (or 
includes)  a  dependent. 

P)  The  name,  address,  and  telephone 
number  of  the  plan  administrator  or 
issuer  required  to  provide  the 
certificate. 

(E)  The  telephone  number  to  call  for 
further  information  regarding  the 
certificate  (if  different  bom  paragraph 
(a)(3)(ii)(D)). 

(F)  Either— 

(1)  A  statement  that  an  individual  has 
at  least  18  months  (for  this  purpose,  546 
days  is  deemed  to  be  18  months)  of 
creditable  coverage,  disregarding  days  of 
creditable  coverage  before  a  significant 
break  in  coverage,  or 

(2)  The  date  any  waiting  period  (and 
affiliation  period,  if  applicable)  began 
and  the  date  creditable  coverage  began. 

(G)  The  date  creditable  coverage 
ended,  unless  the  certificate  indicates 
that  creditable  coverage  is  continuing  as 
of  the  date  of  the  certificate. 

(iii)  Periods  of  coverage  under 
certificate.  If  an  automatic  certificate  is 
provided  under  paragraph  (a)(2)(ii)  of 
this  section,  the  period  that  must  be 
included  on  the  certificate  is  the  last 
period  of  continuous  coverage  ending 
on  the  date  coverage  ceased.  If  an 
individual  requests  a  certificate  luider 
paragraph  (a)(2)(iii)  of  this  section,  a 
certificate  must  be  provided  for  each 
period  of  continuous  coverage  ending 
%vithin  the  24-month  period  ending  on 
the  date  of  the  request  (or  continuing  on 
the  date  of  the  request).  A  separate 
certificate  may  be  provided  for  each 
such  period  of  continuous  coverage. 

(iv)  Combining  information  for 
families.  A  certificate  may  provide 
information  with  respect  to  both  a 
participant  and  the  participant's 
dependents  if  the  information  is 
identical  for  each  individual  or,  if  the 
information  is  not  identical,  certificates 
may  be  provided  on  one  form  if  the  form 
provides  all  the  required  information  for 
each  individual  and  separately  states 
the  information  that  is  not  identical. 

(v)  Model  certificate.  The 
requirements  of  paragraph  (a)(3)(ii)  of 
this  section  are  satisfied  if  the  plan  or 
issuer  provides  a  certificate  in 
accordance  with  a  model  certificate 
authorized  by  HCFA. 

(vi)  Excepted  benefits;  categories  of 
benefits.  No  certificate  is  required  to  be 
fiunished  with  respect  to  excepted 
benefits  described  in  §  146.145.  In 
addition,  the  information  in  the 
certificate  regarding  coverage  is  not 
required  to  specify  categories  of  benefits 
described  in  §  146.113(c)  (relating  to  the 
alternative  method  of  coimting 
creditable  coverage).  However,  if 


excepted  benefits  are  provided 
concurrently  with  other  creditable 
coverage  (so  that  the  coverage  does  not 
consist  solely  of  excepted  benefits), 
information  concerning  the  benefits  may 
be  required  to  be  disclosed  under 
paragraph  (b)  of  this  section. 

(4)  Procedures — (i)  Method  of 
delivery.  The  certificate  is  required  to  be 
provided  to  each  individual  described 
in  paragraph  (a)(2)  of  this  section  or  an 
entity  requesting  the  certificate  on 
behalf  of  the  individual.  The  certificate 
may  be  provided  by  first-class  mail.  If 
the  certificate  or  certificates  are 
provided  to  the  participant  and  the 
participant's  spouse  at  the  participant's 
last  known  address,  then  the 
requirements  of  this  paragraph  (a)(4)  are 
satisfied  with  respect  to  all  individuals 
residing  at  that  address.  If  a  dependent's 
last  known  address  is  different  than  the 
participant's  last  known  address,  a 
separate  certificate  is  required  to  be 
provided  to  the  dependent  at  the 
dependent's  last  known  address.  If 
separate  certificates  are  being  provided 
by  mail  to  individuals  who  reside  at  the 
same  address,  separate  mailings  of  each 
certificate  are  not  required. 

(ii)  Procedure  for  requesting 
certificates.  A  plan  or  issuer  must 
establish  a  procedure  for  individuals  to 
request  and  receive  certificates  under 
paragraph  (a)(2)(iii)  of  this  section. 

(iii)  Designated  recipients.  If  an 
automatic  certificate  is  required  to  be 
provided  imder  paragraph  (a)(2)(ii)  of 
this  section,  and  the  individual  entitled 
to  receive  the  certificate  designates 
another  individual  or  entity  to  receive 
the  certificate,  the  plan  or  issuer 
responsible  for  providing  the  certificate 
is  permitted  to  provide  the  certificate  to 
the  designated  party.  If.  a  certificate  is 
required  to  be  provided  upon  request 
under  paragraph  (a)(2)(iii)  of  this  section 
and  the  individual  entitled  to  receive 
the  certificate  designates  another 
individual  or  entity  to  receive  the 
certificate,  the  plan  or  issuer  responsible 
for  providing  the  certificate  is  required 
to  provide  the  certificate  to  the 
designated  party. 

(5)  Special  rules  concerning 
dependent  coverage — (i)  Reasonable 
efforts — (A)  General  rule.  A  plan  or 
issuer  is  required  to  use  reasonable 
efforts  to  determine  any  information 
needed  for  a  certificate  relating  to  the 
dependent  coverage.  In  any  case  in 
which  an  automatic  certificate  is 
required  to  be  furnished  with  respect  to 
a  dependent  under  paragraph  (a)(2)(ii) 
of  tUs  section,  no  individual  certificate 
is  required  to  be  furnished  until  the 
plan  or  issuer  knows  (or  making 
reasonable  efforts  should  know)  of  the 
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dependent's  cessation  of  coverage  under 
the  plan. 

(B)  Example.  The  following  example 
illustrates  the  requirements  of  this 
paragraph  (a)(5)(i): 

Example:  (i)  A  group  health  plan  covere 
employees  and  their  dependents.  The  plan 
annually  requests  all  employees  to  provide 
updated  information  regarding  dependents, 
including  the  specific  date  on  which  an 
employee  has  a  new  dependent  or  on  which 
a  person  ceases  to  be  a  dependent  of  the 
employee. 

(ii)  In  this  Example,  the  plan  has  satisfied 
the  standard  in  this  paragraph  (a)(5)(i)  that  it 
make  reasonable  efforts  to  determine  the 
cessation  of  dependents'  coverage  and  the 
related  dependent  coverage  information. 

(ii)  Special  rules  for  demonstrating 
coverage.  If  a  certificate  furnished  by  a 
plan  or  issuer  does  not  provide  the 
name  of  any  dependent  of  an  individual 
covered  by  the  certificate,  the  individual 
may,  if  necessary,  use  the  procedures 
described  in  paragraph  (c)(4)  of  this 
section  for  demonstrating  dependent 
status.  In  addition,  an  individual  may, 
if  necessary,  use  these  procedures  to 
demonstrate  that  a  child  was  enrolled 
within  30  days  of  birth,  adoption,  or 
placement  for  adoption.  See 
§  146.111(b),  imder  which  such  a  child 
would  not  be  subject  to  a  preexisting 
condition  exclusion. 

(iii)  Transition  rule  for  dependent 
coverage  through  June  30, 1998 — (A) 
General.  A  group  health  plan  or  health 
insurance  issuer  that  cannot  provide  the 
names  of  dependents  (or  related 
coverage  information)  for  piuposes  of 
providing  a  certificate  of  coverage  for  a 
dependent  may  satisfy  the  requirements 
of  paragraph  (a)(3)(ii)(C)  of  this  section 
by  providing  the  name  of  the  participant 
covered  by  the  group  health  plan  or 
health  insiirance  issuer  and  specifying 
that  the  type  of  coverage  described  in 
the  certificate  is  for  dependent  coverage 
(for  example,  family  coverage  or 
employee-plus-spouse  coverage). 

(B)  Certificates  provided  on  request. 
For  purposes  of  certificates  provided  on 
the  request  of,  or  on  behalf  of,  an 
individual  under  paragraph  (a)(2Kiii)  of 
this  section,  a  plan  or  issuer  must  make 
reasonable  efforts  to  obtain  and  provide 
the  names  of  any  dependent  covered  by 
the  certificate  where  such  information  is 
requested  to  be  provided.  It  does  not 
include  the  name  of  any  dependent  of 
an  individual  covered  by  the  certificate, 
the  individual  may.  if  necessary,  use  the 
procedures  described  in  paragraph  (c)  of 
this  section  for  submitting 
documentation  to  establish  that  the 
creditable  coverage  in  the  certificate 
applies  to  the  dependent 

(C)  Demonstrating  a  dependent's 
creditable  coverage.  See  paragraph  (c)(4) 


of  this  section  for  special  rules  to 
demonstrate  dependent  status. 

(D)  Duration.  This  paragraph  (a)(5)(iii) 
is  only  effective  for  certifications  ' 
provided  with  respect  to  events 
occurring  through  Jime  30,  1998. 

(6)  Special  certification  rules— {i) 
Issuers.  Issuers  of  group  and  individual 
health  insurance  are  required  to  provide 
certificates  of  any  creditable  coverage 
they  provide  in  the  group  or  individual 
health  insurance  market,  even  if  the 
coverage  is  provided  in  coimection  with 
an  entity  or  program  that  is  not  itself 
required  to  provide  a  certificate  because 
it  is  not  subject  to  the  group  market 
provisions  of  this  part,  part  7  of  subtitle 
B  of  title  I  of  ERISA,  or  chapter  100  of 
subtitle  K  of  the  Internal  Revenue  Code. 
This  would  include  coverage  provided 
in  connection  with  any  of  &e  following: 

(A)  Creditable  coverage  described  in 
sections  2701  (c)(1)(G)  through  (c)(l)(J) 
of  the  PHS  Act  (coverage  under  a  State 
health  benefits  risk  pool,  the  Federal 
Employees  Health  Benefits  Program,  a 
public  health  plan,  and  a  health  benefit 
plan  under  section  5(e)  of  the  Peace 
Corps  Act), 

(B)  Coverage  subject  to  section 
2721(b)(1)(B)  of  the  PHS  Act  (requiring 
certificates  by  issuers  offoring  h^th 
insurance  coverage  in  connection  with 
any  group  health  plan,  including  a 
church  plan  or  a  govenunental  plan 
(including  the  Federal  Employees 
Health  Benefits  Program  (FEHBP)). 

(C)  Coverage  subject  to  section  2743  of 
the  PHS  Act  applicable  to  health 
insurance  issuers  in  the  individual 
market  (However,  this  section  does  not 
require  a  certificate  to  be  provided  with 
respect  to  shcnt-term  limited  duration 
insurance,  which  is  excluded  from  the 
definition  of  "individual  health 
insurance  coverage"  in  45  CFR  144.103 
that  is  not  provided  in  connection  %vith 

a  group  health  plan,  as  described  in 
paragraph  (a)(6)(i)(B)  of  this  section.) 
(ii)  Outer  entities.  For  special  rules 
requiring  that  cratain  other  entities,  not 
subject  to  this  part,  provide  cotificates 
consistent  with  the  rules  in  this  section, 
see  section  2791(a)(3)  of  the  PHS  Act 
applicable  to  entities  described  in 
sections  2701(c)(1)(C).  p).  (E),  and  (F) 
of  the  PHS  Act  (relating  to  Medicare, 
Medicaid,  CHAMPUS,  and  Indian 
Health  Service),  section  2721(bMl)(A)  of 
the  PHS  Act  applicable  to  non-Federal 
govenunental  plans  generally,  section 
2721(b)(2)(C)(ii)  of  the  PHS  Act 
applicable  to  non-Federal  governmental 
plans  that  elect  to  be  excluded  from  the 
requirements  of  siibparts  1  and  3  of  part 
A  of  title  XXVn  of  the  PHS  Act,  and 
section  9805(a)  of  the  Internal  Revenue 
Code  applicable  to  group  health  plans, 
which  includes  church  plans  (as 


defined  in  section  414(e)  of  the  Internal 
Revenue  Code). 

(b)  Disclosure  of  coverage  to  a  plan, 
or  issuer,  using  the  alternative  method 
of  counting  creditable  coverage — (1 ) 
General.  If  an  individual  enrolls  in  a 
group  health  plan  with  respect  to  which 
the  plan,  or  issuer,  uses  the  alternative 
method  of  counting  creditable  coverage 
described  in  section  2701(c)(3)(B)  of  the 
PHS  Act  and  §  146.113(c).  the 
individual  provides  a  certificate  of 
coverage  under  paragraph  (a)  of  this 
section,  and  the  plan  or  issuer  in  which 
the  individual  enrolls  so  requests,  the 
entity  that  issued  the  certificate  (the 
"prior  entity")  is  required  to  disclose 
promptly  to  a  requesting  plan  or  issuer 
(the  "requesting  entity")  the  information 
set  forth  in  paragraph  (b)(2)  of  this 
section. 

(2)  Information  to  be  disclosed.  The 
prior  entify  is  required  to  identify  to  the 
requesting  entity  the  categories  of 
benefits  with  resp>ect  to  which  the 
requesting  entity  is  using  the  alternative 
method  of  counting  crediteble  coverage. 
and  the  requesting  entity  may  identify 
specific  information  that  the^wjumting 
entity  reasonably  needs  in  oitler  to 
determine  the  individual's  creditable 
coverage  with  respect  to  any  such 
category.  The  prior  entity  is  required  to 
disclose  promptly  to  the  requesting 
entity  the  creditable  coverage 
information  so  requested. 

(3)  Charge  for  providing  information. 
The  prior  entity  furnishing  the 
information  under  paragraph  (b)  of  this 
section  may  charge  the  requesting  entity 
for  the  reasonable  cost  of  disclosing 
such  information. 

(c)  Ability  of  an  individual  to 
demonstrate  creditable  coverage  and 
waiting  period  information — (1) 
General.  The  rules  in  this  paragraph  (c) 
implement  section  2701(c)(4)  of  the  PHS 
Act,  which  permits  individuals  to 
esteblish  creditable  coverage  through 
means  other  than  certificates,  and 
section  2701(e)(3)  of  the  PHS  Act,  which 
requires  the  Secretary  to  establish  rules 
designed  to  prevent  an  individual's   - 
subsequent  coverage  under  a  group 
health  plan  or  health  iiuurance  coverage 
from  being  adversely  afiiacted  by  an 
entity's  Ca&ure  to  provide  a  certificate 
with  respect  to  that  individual.  If  the 
accuracy  of  a  certificate  is  contested  or 
a  certificate  is  imavailable  when  needed 
by  the  individual,  the  individual  has  the 
right  to  demonstrate  crediteble  coverage 
(and  waiting  or  affiliation  periods) 
through  the  presentetion  of  documents 
or  other  means.  For  example,  the 
individual  may  make  such  a 
demonstration  when — 
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(i)  An  entity  has  failed  to  provide  a 
certificate  within  the  required  time 
period; 

(ii)  The  individual  has  creditable 
coverage  but  an  entity  may  not  be 
required  to  provide  a  certificate  of  the 
coverage  under  paragraph  (a)  of  this 
section; 

(iii)  The  coverage  is  for  a  period 
before  July  1. 1996; 

(iv)  The  individual  has  an  urgent 
medical  condition  that  necessitates  a 
determination  before  the  individual  can 
deliver  a  certificate  to  the  plan;  or 

(v)  The  individual  lost  a  certificate 
that  the  individual  had  previously 
received  and  is  unable  to  obtain  another 
certificate. 

(2)  Evidence  ofcndkable  coverage — 
(i).  Consideration  of  evidence.  A  plan  or 
issuer  is  required  to  take  into  account 
all  information  that  it  obtains  or  that  is 
presented  on  behalf  of  an  individual  to 
make  a  determination,  based  on  the 
relevant  facts  and  circumstances, 
whether  an  individual  has  creditable 
coverage  and  is  entitled  to  ofiset  all  or 
a  portion  of  any  preexisting  condition 
exclusion  period.  A  plan  or  issuer  shall 
treat  the  individual  as  having  furnished 
a  certificate  under  paragraph  (a)  of  this 
section  if  the  individual  attests  to  the 
period  of  creditable  coverage,  the 
individual  also  presents  relevant 
corroborating  evidence  of  some 
creditable  coverage  during  the  {>eriod, 
and  the  individual  cooperates  with  the 
plan's  or  issuer's  efforts  to  verify  the 
individual's  coverage.  For  this  purpose, 
cooperation  includes  providing  (upon 
the  plan's  or  issuer's  request)  a  written 
authorization  for  the  plan  or  issuer  to 
request  a  certificate  on  behalf  of  the 
individual,  and  cooperating  in  efforts  to 
determine  the  validity  of  the 
corroborating  evidence  and  the  dates  of 
creditable  coverage.  While  a  plan  or 
issuer  may  refuse  to  credit  coverage 
where  the  individual  fails  to  cooperate 
with  the  plan's  or  issuer's  efforts  to 
verify  coverage,  the  plan  or  issuer  may 
not  consider  an  individual's  inability  to 
obtain  a  certificate  to  be  evidence  of  the 
absence  of  creditable  coverage. 

(ii)  Documents.  Documents  that  may 
establish  creditable  coverage  (and 
waiting  periods  or  affiliation  periods)  in 
the  absence  of  a  certificate  include 
explanations  of  benefit  claims  (BOB)  or 
other  correspondence  from  a  plan  or 
issuer  indicating  coverage,  pay  stubs 
showing  a  payroll  deduction  for  health 
coverage,  a  health  insiuvnce 
identification  card,  a  certificate  of 
coverage  under  a  group  health  [xilicy, 
records  from  medical  care  providers 
indicating  health  coverage,  third  party 
statements  verifying  periods  of 
coverage,  and  any  other  relevant 


documents  that  evidence  periods  of 
health  coverage. 

(iii)  Other  evidence.  Creditable 
coverage  (and  waiting  period  or 
affiliation  period  information)  may  also 
be  established  through  means  other  than 
documentation,  such  as  by  a  telephone 
call  from  the  plan  or  provider  to  a  third 
party  verifying  creditable  coverage. 

(iv)  Example.  The  following  example 
illustrates  the  requirements  of  this 
paragraph  (c)(2): 

Example:  (i)  Employer  X'a  group  health 
plan  imposes  a  preexisting  condition 
exclusion  of  12  months  on  new  eoroUees 
under  the  plan  and  uses  the  standard  method 
of  determining  creditable  coverage.  F  fails  to 
receive  a  certificate  of  prior  coverage  from 
the  self-insured  group  health  plan 
maintained  by  Fa  prior  employer,  Employer 
W,  and  requests  a  certificate.  However,  F 
(and  Employer  X'a  plan,  on  f  s  behalf)  is 
unable  to  obtain  a  certificate  from  Employer 
Wa  plan.  F  attests  that,  to  the  best  of  Fa 
knowledge,  F  had  at  least  12  months  of 
continuous  coverage  under  Employer  Wa 
plan,  and  that  the  coverage  ended  no  earlier 
than  Fa  termination  of  employment  from 
Employer  W.  In  addition,  F  presents  evidence 
of  coverage,  such  as  an  explanation  of 
benefits  for  a  claim  that  was  made  during  the 
relevant  period. 

(ii)  In  this  Example,  based  solely  on  these 
facts,  F  has  demonstrated  creditable  coverage 
for  the  12  months  of  coverage  under 
Employer  Wa  plan  in  the  same  maimer  as  if 
F  had  presented  a  written  certificate  of 
creditable  coverage. 

(3)  Demonstrating  categories  of 
creditable  coverage.  Procedures  similar 
to  those  described  in  this  paragraph  (c) 
apply  in  order  to  determine  an 
individual's  creditable  coverage  with 
respect  to  any  category  under  paragraph 
(b)  of  this  section  (relating  to 
determining  creditable  coverage  under 
the  alternative  method). 

(4)  Demonstrating  dependent  status. 
If,  in  the  coiuse  of  providing  evidence 
(including  a  certificate)  of  creditable 
coverage,  an  individual  is  required  to 
demonstrate  dependent  status,  the 
group  health  plan  or  issuer  is  required 
to  treat  the  individual  as  having 
fiunished  a  certificate  showing  the 
dependent  status  if  the  individual 
attests  to  such  dependency  and  the 
period  of  such  status  and  the  individual 
cooperates  with  the  plan's  or  issuer's 
efforts  to  verify  the  dependent  status. 

(d)  Determination  and  notification  of 
creditable  coverage — (1)  Reasonable 
time  period.  In  the  event  that  a  group 
health  plan  or  health  insurance  issuer 
offering  group  health  insiu^nce 
coverage  receives  information  in  this 
section  under  paragraph  (a) 
(certifications),  paragraph  (b)  (disclosure 
of  information  relating  to  the  alternative 
method),  or  paragraph  (c)  (other 


evidence  of  creditable  coverage),  the 
entity  is  required,  within  a  reasonable 
time  period  following  receipt  of  the 
information,  to  make  a  determination 
regarding  the  individual's  period  of 
creditable  coverage  and  notify  the 
individual  of  the  determination  in 
accordance  with  paragraph  (d)(2)  of  this 
section.  Whether  a  determination  and 
notification  regarding  an  individual's 
creditable  coverage  is  made  within  a 
reasonable  time  period  is  determined 
based  on  the  relevant  focts  and 
circumstances.  Relevant  facts  and 
circumstances  include  whether  a  plan's 
application  of  a  preexisting  condition 
exclusion  would  prevent  an  individual 
firom  having  access  to  urgent  medical 
services. 

(2)  Notification  to  individual  of  period 
of  preexisting  condition  exclusion.  A 
plan  or  issuer  seeking  to  impose  a 
preexisting  condition  exclusion  is 
required  to  disclose  to  the  individual,  in 
writing,  its  determination  of  any 
preexisting  condition  exclusion  period 
that  applies  to  the  individual,  and  the 
basis  for  such  determination,  including 
the  source  and  substance  of  any 
information  on  which  the  plan  or  issuer 
relied.  In  addition,  the  plan  or  issuer  is 
required  to  provide  the  individual  with 
a  written  explanation  of  any  appeal 
procedures  established  by  the  plan  or 
issuer,  and  with  a  reasonable 
opportunity  to  submit  additional 
evidence  of  creditable  coverage. 
However,  nothing  in  this  paragraph  (d) 
or  paragraph  (c)  of  this  section  prevents 
a  plan  or  issuer  from  modifying  an 
initial  determination  of  creditable 
coverage  if  it  determines  that  the 
individual  did  not  have  the  claimed 
creditable  coverage,  provided  that — 

(i)  A  notice  of  the  reconsideration  is 
provided  to  the  individual;  and 

(ii)  Until  the  final  determination  is 
made,  the  plan  or  issuer,  for  piuposes  of 
approving  access  to  medical  services 
(such  as  a  pre-surgery  authorization), 
acts  in  a  manner  consistent  with  the 
initial  determination. 

(3)  Examples.  The  following  examples 
illustrate  this  paragraph  (d): 

Example:  (i)  Individual  F  terminates 
employment  with  Employer  Wand,  a  month 
later,  is  hired  by  Employer  X.  Example  1: 
Individual  G  it  hired  by  Employer  Y. 
Employer  Va  group  health  plan  imposes  a 
preexisting  condition  exclusion  for  12 
months  with  resptect  to  new  enrollees  and 
uses  the  standard  method  of  determining 
credible  coverage.  Employer  Va  plan 
determines  that  G  is  subiect  to  a  4-month 
preexisting  condition  exclusion,  based  on  a 
certificate  of  creditable  coverage  that  is 
provided  by  C  to  Employer  Vs  plan 
indicating  8  months  of  coverage  under  Cs 
prior  group  health  plan. 
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(ii)  In  this  Example,  Employer  Vt  plan 
must  notify  G  within  a  reasonable  period  of 
time  following  receipt  of  the  certificate  that 
C  is  subject  to  a  4-month  preexisting 
condition  exclusion  beginning  on  Cs 
enrollment  date  in  Ya  plan. 

Example  2:  (i)  Same  EncU  as  in  Example  1, 
except  that  Emplojrer  Ya  plan  determines 
that  G  has  14  months  of  cnditable  coverage 
based  on  Cs  certificate  indicating  14  months 
of  creditable  coverage  under  Cs  prior  plan. 

(ii)  In  this  Example,  Employer  Ya  plan  is 
not  required  to  notify  G  that  G  will  not  be 
nilqect  to  a  preexistiog  condition  exclusion. 

Example  3:  (i)  Individual  H  is  hired  by 
Employer  Z.  Employer  Z'a  group  health  plan 
imposes  a  preexisting  condition  exclusion  for 
12  months  with  respect  to  new  enrollees  and 
uses  the  standard  method  of  determining 
creditable  coverage.  H  develops  an  urgent 
health  condition  before  receiving  a  certificate 
of  prior  coverage.  H  attests  to  the  period  of 
prior  coverage,  presents  corroborating 
documentation  of  the  coverage  period,  and 
authorizes  the  plan  to  request  a  certificate  on 
/fs  behalf. 

(ii)  In  this  Example,  Employer  Z's  plan 
must  review  the  evidence  presented  by  H.  In 
addition,  the  plan  must  make  a 
determination  and  notify  H  regarding  any 
preexisting  condition  exclusion  period  that 
apphes  to  H  (and  the  basis  of  stich 
determination)  within  a  reasonable  time 
period  following  receipt  of  the  evidence  that 
is  consistent  with  the  urgency  of  /fs  health 
condition  (this  determination  may  be 
modified  as  permitted  under  paragraph 
(d)(2)). 


1146.117    SpecMiwotreent  periods, 
(a)  Special  enrollment  for  certain 
individuals  who  lose  coverage — (1) 
General.  A  group  health  plan,  and  a 
health  insiuance  issuer  offiaring  group 
health  insurance  coverage  in  connection 
with  a  group  health  plan,  is  required  to 
permit  employees  and  dependents 
described  in  this  section  in  paragraph 
(a)(2),  (a)(3),  or  (a)(4)  to  enroU  for 
coverage  under  the  terms  of  the  plan  if 
the  conditions  in  paragraph  (a)(5)  are 
satisfied  and  the  enrollment  is  requested 
within  the  period  described  in 
paragraph  (aH6).  The  enrollment  is 
effective  at  the  time  described  in 
paragraph  (a)(7).  The  special  enrollment 
rights  under  this  paragraph  (a)  apply 
without  regard  to  the  dates  on  which  an 
individual  would  otherwise  be  able  to 
enroll  luider  the  plan. 

(2)  Special  enndlment  of  an  employee 
only.  An  employee  is  described  in  this 
paragraph  (a)(2)  if  the  employee  is 
eligible,  but  not  enrolled,  for  coverage 
under  the  terms  of  the  plan  and,  when 
enrollment  was  previously  offered  to  the 
employee  imder  the  plan  and  was 
declined  by  the  employee,  the  emi^oyee 
was  covered  under  another  group  health 
plan  or  had  other  health  insurance 
coverage. 

(3)  Special  enrollment  of  dependents 
only.  A  dependent  is  described  in  this 


paragraph  (a)(3)  if  the  dependent  is  a 
dependent  of  an  employee  participating 
in  the  plan,  the  dependent  is  eligible, 
but  not  enrolled,  for  coverage  under  the 
terms  of  the  plan,  and,  when  enrollment 
was  previously  offered  under  the  plan 
and  was  declined,  the  dependent  was 
covoed  under  another  group  health 
plan  or  had  other  health  insurance 
coverage. 

(4)  Special  enrollment  of  both 
employee  and  dependent  An  employee 
and  any  dependent  of  the  employee  are 
described  in  this  paragraph  (a)(4)  if  they 
are  eligible,  but  not  enrolled,  for 
coverage  under  the  terms  of  the  plan 
and,  when  enrollment  was  previously 
offered  to  the  employee  or  dependent 
imder  the  plan  and  was  declined,  the 
emplo3ree  or  dependent  was  covered 
under  another  group  health  plan  or  had 
other  health  insurance  coverage. 

(5)  Conditions  for  special  eruollment. 
An  employee  or  dependent  is  eligible  to 
enroll  during  a  special  enrollment 
period  if  each  of  the  following 
applicable  conditions  is  met' 

(i)  When  the  employee  declined 
enrollment  for  the  employee  or  the 
dependent,  the  employee  stated  in 
writing  that  coverage  under  another 
group  health  plan  or  other  health 
insurance  coverage  was  the  reason  for 
declining  enrollment  This  paragraph 
(a)(5)(i)  applies  only  if— 

(A)  The  plan  required  such  a 
statement  when  the  employee  declined 
enrollment;  and 

(B)  The  employee  is  provided  with 
notice  of  the  requirement  to  provide  the 
statement  in  paragraph  (a)(5)(i)  (and  the 
consequences  of  Uie  employee's  fiailure 
to  provide  the  statement)  at  the  time  the 
employee  declined  enrollment 

(u)  (A)  Yihaa  the  employee  declined 
enrollment  for  the  employee  or 
d^)«ident  under  the  plan,  the  emplo]ree 
or  dependent  had  CXDBRA  continuation 
coverage  under  another  plan  and 
COBRA  continuation  coverage  under 
that  other  plan  has  since  been 
exhausted:  or 

(B)  If  the  ot^er  coverage  that  applied 
to  the  employee  or  dependent  when 
enrollment  was  declined  was  not  under 
a  COBRA  continuation  provision,  either 
the  other  coverage  has  been  terminated 
as  a  result  of  loss  of  eligibility  for  the 
coverage  or  employw  contributions 
towards  the  other  coverage  have  berai 
terminated.  For  this  piirpose,  loss  of 
eligibilify  for  coverage  includes  a  loss  of 
coverage  as  a  result  of  legal  separation, 
divorce,  deeth.  termination  of 
employment,  reduction  in  the  number 
of  hours  of  employment,  and  any  loss  of 
eligibilify  after  a  period  that  is  measured 
by  reference  to  any  of  the  foregoing, 
llius.  for  example,  if  an  employee's 


coverage  ceases  following  a  termination 
of  employment  and  the  employee  is 
eligible  for  but  fails  to  elect  COBRA 
continuation  coverage,  this  is  treated  as 
a  loss  of  eligibilify  under  this  paragraph 
(aK5)(ii)(B).  However,  loss  of  eUgibUify 
does  not  include  a  loss  due  to  biliue  of 
the  individual  or  the  participant  to  pay 
premiums  on  a  timely  basis  or 
termination  of  coverage  for  cause  (such 
as  making  a  fraudulent  claim  or  an 
intentional  misrepresentation  of  a 
material  fact  in  connection  with  the 
plan).  In  addition,  for  purposes  of  thi« 
paraj^ph  (aK5)(ii)(B),  employer 
contributions  include  contributions  by 
any  ciurent  or  former  employer  (of  the 
individual  or  another  perscm)  thAt  %vas 
contributing  to  coverage  for  the 
individual. 

(6)  Length  Of  special  enrollment 
period.  The  employee  is  required  to 
request  enrollment  (for  the  employee  or 
the  employee's  dependent,  as  described 
in  this  section  in  paragraph  (a)(2), 
paragraph  (a)(3),  or  paragraph  (a)(4))  not 
later  than  30  days  after  the  exhaustion 
of  the  other  coverage  described  in 
paragraph  (a)(5XiiKA)  or  termination  of 
the  other  coverage  as  a  result  of  the  loss 
of  eligibilify  for  the  other  coverage  for 
items  described  in  paragraph  (aMSXii)(B) 
or  following  the  termination  of 
employer  contributions  toward  that 
other  coverage.  The  plan  may  impose 
the  same  requirements  that  apply  to 
employees  who  are  otherwise  eligible 
imder  the  plan  to  immediately  request 
enrollment  for  coverage  (for  example, 
that  the  request  be  made  in  writing). 

(7)  Effective  date  of  enrollment. 
Enrollment  is  efiiective  not  later  than  the 
first  day  of  the  first  calendar  month 
beginning  after  the  date  the  completed 
request  for  enrollment  is  received. 

(b)  Special  enrollment  with  respect  to 
certain  dependent  beneficiaries — (1) 
General.  A  group  health  plan  that  mafa»f 
coverage  available  with  respect  to 
dependents  of  a  participant  is  required 
to  provide  a  special  enrollment  period 
to  permit  individuals  described  in  thi« 
section  in  paragraph  {bK2),  (bK3).  (bK4). 
(bX5).  or  (bK6)  to  be  enroUed  for 
coverage  under  the  terms  of  the  plan  if 
the  enrollment  is  requested  wittdn  the 
time  period  described  in  paragraph 
(b)(7).  The  enrollment  is  effiactive  at  the 
time  described  in  paragraph  (b)(8).  The 
sjpecial  enrollment  rights  under  thi« 
paragraph  (b)  apply  without  r^ard  to 
the  dates  on  which  an  individiul  would 
otherwise  be  able  to  enroll  under  the 
plan. 

(2)  Special  enrollment  of  an  employee 
who  is  eligible  but  not  enrolled.  An 
individual  is  described  in  this 
paragraph  (b)(2)  if  the  individual  is  an 
eaaployee  who  is  eligible,  but  not 
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enrolled,  in  the  plan,  the  individual 
would  be  a  participant  but  for  a  prior 
election  by  the  individual  not  to  enroll 
in  the  plan  during  a  previous 
enrollment  period,  and  a  person 
becomes  a  dependent  of  the  individual 
through  marriage,  birth,  or  adoption  or 
placement  for  adoption. 

(3)  Special  enioUment  of  a  spouse  of 
a  participant  An  individual  is 
described  in  this  paragraph  (b)(3)  if 
either — 

(i)  The  individual  becomes  the  spouse 
of  a  participant;  or 

(ii)  The  individual  is  a  spouse  of  the 
participant  and  a  child  becomes  a 
dependent  of  the  participant  through 
biith,  adopti(Hi,  or  placement  for 
adoption. 

(4)  Special  enrollment  of  an  employee 
who  is  eligible  but  not  enrolled  and  the 
spouse  of  such  employee.  An  employee 
who  is  eligible,  but  not  enrolled,  in  the 
plan,  and  an  individual  who  is  a 
dependent  of  such  employee,  are 
described  in  this  paragraph  (b)(4)  if  the 
employee  would  be  a  participant  but  for 
a  prior  election  by  the  employee  not  to 
enroll  in  the  plan  diuing  a  previous 
enrollment  period,  and  either — 

(i)  The  employee  and  the  individual 
become  married;  or 

(ii)  The  employee  and  individual  are 
married  and  a  child  becomes  a 
dependent  of  the  employee  through 
biiih,  adoption  or  placement  for 
adoption. 

(5)  Special  enrollment  of  a  dependent 
of  a  participant.  An  individiial  is 
described  in  this  paragraph  (b)(5)  if  the 
individual  is  a  dependent  of  a 
participant  and  the  individual  becomes 
a  dependent  of  such  participant  through 
marriage,  birth,  or  adoption  or 
placement  for  adoption. 

(6)  Special  eruollment  of  an  employee 
who  is  eligible  but  not  enrolled  and  a 
new  dependent.  An  employee  who  is 
eligible,  but  not  enrolled,  in  the  plan, 
and  an  individual  who  is  a  dependent 
of  the  employee,  are  described  in  this 
paragraph  (b)(6)  if  the  employee  would 
be  a  participant  but  for  a  prior  election 
by  the  employee  not  to  enroll  in  the 
plan  during  a  previous  enrollment 
period,  and  the  dependent  becomes  a 
dependent  of  the  employee  through 
marriage,  birth,  or  adoption  or 
placement  for  adoption. 

(7)  Length  of  special  enrollment 
period.  The  special  enrollment  period 
under  paragraph  (b)(1)  of  this  section  is 
a  period  of  not  less  than  30  days  and 
begins  on  the  date  of  the  marriage,  birth, 
or  adoption  or  placement  for  adoption 
(except  that  such  period  does  not  begin 
earlier  than  the  date  the  plan  makes 
dependent  coverage  generally  available). 


(8)  Effective  date  of  enrollment. 
Enrollment  is  effective — 

(i)  In  the  case  of  marriage,  not  later 
than  the  first  day  of  the  fijrat  calendar 
month  beginning  after  the  date  the 
completed  request  for  enrollment  is 
received  by  the  plan; 

(ii)  In  the  case  of  a  dependent's  birdi, 
the  date  of  such  birth;  and 

(iii)  In  the  case  of  a  dependent's 
adoption  or  placement  for  adoption,  the 
date  of  such  adoption  or  placement  for 
adoption. 

(9)  Example.  The  following  example 
illustrates  the  requirements  of  this 
paragraph  (b): 

Example,  (i)  Employee  A  is  hired  on 
September  3, 1996  by  Employer  X,  which  has 
a  group  health  plan  in  wldch  A  can  elect  to 
enroll  either  for  employee-only  coverage,  for 
employee-plus-spoiue  coverage,  or  for  £unily 
coverage,  effective  on  the  first  day  of  any 
calendar  quarter  thereafter.  A  is  married  and 
has  no  children.  A  does  not  elect  to  join 
Employer  X's  plan  (for  employee-only 
coverage,  employee-plus-spouse  coverage,  or 
fiunily  coverage)  on  October  1, 1998  or 
January  1, 1999.  On  February  15, 1999,  a 
child  is  placed  for  adoption  with  A  and  A'a 
spouse. 

(ii)  In  this  Example,  the  conditions  for 
special  enrollment  of  an  employee  with  a 
new  dependent  under  paragraph  (b)(2)  are 
satisfied,  the  conditions  for  special 
enrollment  of  an  employee  and  a  spouse  with 
a  new  dependent  under  paragraph  (b)(4)  are 
satisfied,  and  the  conditions  for  special 
enrollment  of  an  employee  and  a  new 
dependent  under  paragraph  (b)(6)  are 
satisfied.  Accordirigly.  Employer  X's  plan 
will  satisfy  this  paragraph  (b)  if  and  only  if 
it  allows  A  to  elect,  by  filing  the  required 
forms  by  K4arch  16,  1999,  to  enroll  in 
Employer  X's  plan  either  with  employee-only 
coverage,  with  employee-plus-spouse 
coverage,  or  with  fomily  coverage.  eCfoctive 
as  of  February  15, 1999. 

(c)  Notice  of  enrollment  rights.  On  or 
before  the  time  an  employee  is  offered 
the  opportunity  to  enroll  in  a  group 
health  plan,  the  plan  is  required  to 
provide  the  employee  with  a  description 
of  the  plan's  special  enrollment  rules 
under  this  section.  For  this  purpose,  the 
plan  may  use  the  following  model 
description  of  the  special  enrollment 
rules  under  this  section: 

If  you  are  declining  enrollment  for  yourself 
or  your  dependents  (including  your  spouse) 
because  of  other  health  insurance  coverage, 
you  may  in  the  future  be  able  to  enroll 
yourself  or  your  dependents  in  this  plan, 
provided  that  you  request  enrollment  within 
30  days  after  your  other  coverage  ends.  In 
addition,  if  you  have  a  new  dependent  as  a 
result  of  marriage,  birth,  adoption  or 
placement  for  adoption,  you  may  be  able  to 
enroll  yourself  and  your  dependents, 
provided  that  you  request  enrollment  within 
30  days  after  the  marriage,  birth,  adoption,  or 
placement  for  adoption. 


(d)  Special  enrollment  date  definition. 
(1)  General  rule.  A  special  enrollment 
date  for  an  individual  means  any  date 
in  paragraph  (a)(7)  or  paragraph  (b)(8)  of 
this  section  on  which  the  individual  has 
a  right  to  have  enrollment  in  a  group 
health  plan  become  effective  under  this 
section. 

(2)  Examples.  The  following  examples 
illustrate  the  requirements  of  this 
paragraph  (d): 

Example  1 :  (i)  Employer  Y  maintains  a 
group  health  plan  that  allows  employees  to 
enroll  in  the  plan  either  (a)  effective  on  the 
first  day  of  employment  by  an  election  filed 
within  three  days  thereafter,  (b)  effective  en 
any  subsequent  January  1  by  an  election 
made  during  the  preceding  months  of 
November  or  Decsmber,  or  (c)  effective  as  of 
any  special  enrollment  date  described  in  this 
section.  Employee  B  is  hired  by  Employer  Y 
on  March  15, 1998  and  does  not  elect  to 
enroll  in  Employer  Yi  plan  until  January  31, 
1999  when  B  loses  coverage  under  another 
plan,  delects  to  enroll  in  Employer  Yi  plan 
effective  on  February  1, 1999  by  filing  the 
completed  request  fbrm  by  January  31, 1999, 
in  accordance  with  the  special  rule  set  forth 
in  paragraph  (a). 

(ii)  In  tlUs  Example,  B  has  enrolled  on  a 
special  enrollment  date  because  the 
enrollment  is  effective  at  a  date  described  in 
paragraph  (a)(7). 

Example  2:  (i)  Same  hcts  as  Example  1, 
except  that  B'a  loss  of  coverage  under  the 
other  plan  occurs  on  December  31, 1998  and 
B  elects  to  enroll  in  Employer  ys  plan 
effective  on  January  1, 1999  by  filing  the 
completed  request  form  by  December  31, 
1998,  in  accordance  with  the  special  rule  set 
forth  in  (laragrapb  (a). 

(ii)  In  this  Example.  B  has  enrolled  on  a 
special  enrollment  date  because  the 
enrollment  is  effective  at  a  date  described  in 
paragraph  (a)(7)  (even  though  this  date  is  also 
a  regular  enrollment  date  under  the  plan). 

§146.119    HMO  affiliation  period  as 
alternative  to  preexisting  condition 
•xclusion. 

(a)  General.  A  group  health  plan 
offering  health  insurance  coverage 
through  an  HMO,  or  an  HMO  that  offers 
health  insurance  coverage  in  connection 
with  a  group  health  plan,  may  impose 
an  affiliation  period  only  if  each  of  the 
requirements  in  paragraph  (b)  of  this 
section  is  satisfied. 

(b)  Requirements  for  affiliation 
period.  (1)  No  preexisting  condition 
exclusion  is  imposed  with  respect  to 
any  coverage  offered  by  the  HMO  in 
coimection  with  the  particular  group 
health  plan. 

(2)  No  premium  is  charged  to  a 
participant  or  beneficiary  for  the 
affiliation  period. 

(3)  The  affiliation  period  for  the  HMO 
coverage  is  applied  uniformly  without 
regard  to  any  health  status-related 
fiactors. 
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(4)  The  affiliation  period  does  not 
exceed  2  months  (or  3  months  in  the 
case  of  a  late  enrollee). 

(5)  The  affiliation  period  begins  on 
the  enrollment  date. 

(6)  The  affiliation  period  for 
enrollment  in  the  HMO  under  a  plan 
runs  concurrently  with  any  waiting 
period. 

(c)  Alternatives  to  affiliation  period. 
An  HMO  may  use  alternative  methods 
in  lieu  of  an  affiliation  period  to  address 
adverse  selection,  as  approved  by  the 
State  insurance  commissioner  or  other 
official  designated  to  regulate  HMOs. 
Nothing  in  this  section  requires  a  State 
to  receive  proposals  for  or  approve 
alternatives  to  affiliation  periods. 

f  146.121  Prohibiting  discrtmlnation 
against  psrtlclpents  and  baneflclariss 
based  on  s  hselth  status-rstatsd  factor. 

(a)  In  eligibility  to  enroll — (1)  General. 
Sul^ect  to  paragraph  (a)(2)  of  this 
section,  a  group  health  plan,  and  a 
health  insurance  issuer  offering  group 
health  insurance  coverage  in  connection 
with  a  group  heahh  plan,  may  not 
establish  rules  for  eligibility  (including 
continued  eligibility)  of  any  individual 
to  enroll  under  the  terms  of  the  plan 
based  on  any  of  the  following  health 
status-related  factors  in  relation  to  the 
individual  or  a  dependent  of  the 
individual: 

(i)  Health  status. 

(ii)  Medical  condition  (including  both 
physical  and  mental  illnesses),  as 
defined  in  §146.102. 

(iii)  Claims  experience. 

(iv)  Receipt  of  health  care. 

(v)  Medical  history. 

(vi)  Genetic  information,  as  defined  in 
§146.102. 

(vii)  Evidence  of  insurability 
(including  conditions  arising  out  of  acts 
of  domestic  violence). 

(viii)  Disability. 

(2)  No  application  to  benefits  or 
exclusions.  To  the  extent  consistent 
with  section  2701  of  the  Act  and 
§146.111,  paragraph  (a)(1)  of  this 
section  shall  not  be  construed — 

(i)  To  require  a  group  health  plan,  or 
a  health  insurance  issuer  offering  group 
health  insurance  coverage,  to  provide 
particular  benefits  other  than  those 
provided  under  the  terms  of  such  plan 
or  coverage;  or 

(ii)  To  prevent  such  a  plan  or  issuer 
from  establishing  limitations  or 
restrictions  on  the  amount,  level,  extent, 
or  nature  of  the.  benefits  or  coverage  for 
similarly  situated  individuals  enrolled 
in  the  plan  or  coverage. 

(3)  Construction.  For  purposes  of 
paragraph  (a)(1)  of  this  section,  rules  for 
eligibility  to  enroll  include  rules 
defining  any  applicable  waiting  (or 


affiliation)  periods  for  such  enrollment 
and  rules  relating  to  late  and  special 
enrollment. 

4.  Example.  The  following  example 
illustrates  the  requirements  of  this 
paragraph  (a): 

Example,  (i)  An  employer  sponsors  a  group 
health  plan  that  is  available  to  all  employees 
who  enroll  within  the  first  30  days  of  their 
employment.  However,  individuals  who  do 
not  enroll  in  the  first  30  days  cannot  enroll 
later  unless  they  ptass  a  physical 
examination. 

(ii)  In  this  Example,  the  plan  discriminates 
on  the  basis  of  one  or  more  health  status- 
related  factors. 

(b)  In  premiums  or  contributions — (1) 
General.  A  group  health  plan,  and  a 
health  insurance  issuer  offering  health 
insurance  coverage  in  connection  with  a 
group  health  plan,  may  not  require  an 
individual  (as  a  condition  of  enrollment 
or  continued  enrollment  under  the  plan) 
to  pay  a  premium  or  contribution  that 
is  greater  than  the  premiimi  or 
contribution  for  a  similarly  situated 
individual  enrolled  in  the  plan  based  on 
any  health  status-related  factor,  in 
relation  to  the  individual  or  a 
dependent  of  the  individual. 

(2)  Construction.  Nothing  in 
paragraph  (b)(1)  of  this  section  can  be 
construed — 

(i)  To  restrict  the  amount  that  an 
employer  may  be  charged  by  an  issuer 
for  coverage  under  a  group  health  plan; 
or 

(ii)  To  prevent  a  group  health  plan, 
and  a  health  insurance  issuer  offering 
group  health  insurance  coverage,  fix>m 
establishing  premium  discounts  or 
rebates  or  modifying  otherwise 
applicable  copayments  or  deductibles  in 
return  for  adherence  to  a  bona  fide 
wellness  program.  For  purposes  of  this 
section,  a  bona  fide  wellness  program  is 
a  program  of  health  promotion  and 
disease  prevention. 

(3)  Example.  The  following  example 
illustrates  the  requirements  of  this 
paragraph  (b): 

Example,  (i)  Plan  X  offers  a  premium 
discount  to  p>artici(»ants  who  adhere  to  a 
cholesterol-reduction  wellness  program. 
Enrollees  are  expected  to  keep  a  diary  of  their 
food  intake  over  6  weeks.  They  fwriodically 
submit  the  diary  to  the  plan  physician  who 
responds  with  suggested  diet  modifications. 
Enrollees  are  to  modify  their  diets  in 
accordance  with  the  physician's 
recommendations.  At  the  end  of  the  6  weeks, 
enrollees  are  given  a  cholesterol  test  and 
those  who  achieve  a  count  under  200  receive 
a  premium  discount. 

(ii)  In  this  Example,  because  enrollees  who 
otherwise  comply  with  the  program  may  be 
unable  to  achieve  a  cholesterol  count  under 
200  due  to  a  health  status-related  factor,  this 
is  not  a  bona  fide  wellness  program  and  such 
discounts  would  discriminate  imp>ermissibly 


based  on  one  or  more  health  status-related 
factors.  However,  it  instead,  individuals 
covered  by  the  plan  were  entitled  to  receive 
the  discount  for  complying  with  the  diary 
and  dietary  requirements  and  were  not 
required  to  pass  a  cholesterol  test,  the 
program  would  be  a  bona  fide  wellness 
program. 


I146.12S    Eftscttvst 

(a)  General  effective  dates — (1)  Non- 
collectively-bargained  plans.  Except  as 
otherwise  provided  in  this  section,  part  ' 
A  of  title  XXVn  of  the  PHS  Act  and  this 
part  applies  with  respect  to  group  health 
plans,  including  health  insurance 
issuers  offering  health  insurance 
coverage  in  coimection  with  group 
health  plans,  for  plan  years  beginning 
after  June  30, 1997. 

(2)  Collectively  bargained  plans. 
Except  as  otherwise  provided  in  this 
section  (other  than  paragraph  (a)(1)),  in 
the  case  of  a  group  health  plan 
maintained  under  one  or  more 
collective  bargaining  agreements 
between  employee  representatives  and 
one  or  more  employers  ratified  before 
August  21, 1996,  part  A  of  title  XXVU 
of  &e  PHS  Act  and  this  part  does  not 
apply  to  plan  years  beginning  before  the 
later  of  )uly  1, 1997,  or  the  date  on 
which  the  last  of  the  collective 
bargaining  agreements  relating  to  the 
plan  terminates  (determined  without 
regard  to  any  extension  thereof  agreed  to 
after  August  21, 1996).  For  these 
purposes,  any  plan  amendment  made 
under  a  collective  bargaining  agreement 
relating  to  the  plan,  that  amends  the 
plan  solely  to  conform  to  any 
requirement  of  such  part,  is  not  treated 
as  a  termination  of  the  collective 
bargaining  agreement. 

(3)  Preexisting  condition  exclusion 
periods  for  current  employees,  (i) 
General  rule.  Any  preexisting  condition 
exclusicm  period  p>ermitted  imdw 

§  146.111  is  measured  from  the 
individual's  enrollment  date  in  the  plan. 
This  exclusion  period,  as  limited  imder 
§  146.111,  may  be  completed  before  the 
effective  date  of  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (HIPAA)  for  his  or  her  plan. 
Therefore,  on  the  date  the  individual's 
plan  becomes  subject  to  part  A  of  title 
XXVn  of  the  PHS  Act,  no  preexisting 
condition  exclusion  may  be  imposed 
with  respect  to  an  individual  beyond 
the  limitation  in  §  146.111.  For  an 
individual  who  has  not  completed  the 
permitted  exclusion  period  under 
HIPAA,  upon  the  effective  date  for  his 
or  her  plan,  the  individual  may  use 
credible  coverage  that  the  person  had  as 
of  the  enrollment  date  to  reduce  the 
remaining  preexisting  condition 
exclusion  period  applicable  to  the 
individual. 
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(ii)  Examples.  The  following 
examples  illustrate  the  requirements  of 
this  paragraph  (a)(3): 

Example  I :  (i)  Individual  A  has  been 
woridng  for  Employer  X  and  has  been 
covered  under  Employer  X's  plan  since 
March  1, 1997.  Under  Employer  X's  plan,  as 
in  efiect  before  January  1, 1998,  there  is  no 
coverage  for  any  preexisting  condition. 
Emplojrer  X's  plan  year  begins  on  January  1, 
1998.  A'»  enrollment  date  in  the  plan  is 
Much  1, 1997,  and  A  has  no  credible 
covenge  before  this  date. 

(ii)  In  this  Example,  Emplo3rer  X  may 
continue  to  impose  the  preexisting 
conditiona  exclusion  under  the  plan  through 
February  28.  1998  (the  end  of  tlw  12-month 
period  using  anniversary  dates). 

Example  2:  [i]  Same  fiacts  as  in  Example  1, 
except  that  A' a  enrollment  date  was  August 
1. 1996.  instead  of  March  1. 1997. 

(ii)  In  this  Example,  on  January  1, 1998, 
Employer  X's  plan  may  no  longer  exclude 
treatment  for  any  preexisting  condition  that 
A  may  have,  however,  because  Employer  X's 
plan  is  not  subject  to  HIPAA  until  January  1,_ 
1998,  A  is  not  entitled  to  claim 
reimbursement  for  expenses  under  the  plan 
for  treatments  for  any  preexisting  condition 
received  before  January  1, 1998. 

(b)  Effective  date  for  certification 
requirement — (1)  General.  Subject  to  the 
transitional  rule  in  §  146.115(a)(5)(iii), 
the  certification  rules  of  §  146.115  apply 
to  events  occurring  on  or  after  July  1 , 
1996. 

(2)  Period  covered  by  certificate.  A 
certificate  is  not  required  to  reflect 
coverage  before  July  1, 1996. 

(3)  No  certificate  before  June  1,  1997. 
Notwithstanding  any  other  provision  of 
this  part,  in  no  case  is  a  certificate 
required  to  be  provided  before  June  1, 
1997. 

(c)  Limitation  on  actions.  No 
enforcement  action  is  talcen,  imder, 
against  a  group  health  plan  or  health 
insurance  issuer  with  respect  to  a 
violation  of  a  requirement  imposed  by 
part  A  of  title  XXVH  of  the  PHS  Act 
before  January  1, 1998,  if  the  plan  or 
issuer  has  sought  to  comply  in  good 
£aith  with  such  requirements. 
Compliance  with  this  part  is  deemed  to 
be  good  faith  compliance  with  the 
requirements  of  part  A  of  title  XXVn  of 
the  PHS  Act 

(d)  Transition  rules  for  counting 
creditable  coverage.  Aji  individual  who 
seeks  to  establish  creditable  coverage  for 
periods  before  July  1, 1996  is  entitled  to 
establish  such  coverage  through  the 
presentation  of  docimients  or  other 
means  in  accordance  with  the 
provisions  of  §  146.115(c).  For  coverage 
relating  to  an  event  occurring  before 
July  1, 1996,  a  group  health  plan  and  a 
health  insurance  issuer  is  not  subject  to 
any  penalty  or  enforcement  action  with 
respect  to  the  plan's  or  issuer's  counting 
(or  not  counting)  such  coverage  if  the 


plan  or  issuer  has  sought  to  comply  in 
good  faith  with  the  applicable 
requirements  under  §  146.115(c). 

(e)  Transition  rules  for  certification  of 
creditable  coverage — (1)  Certificates 
only  upon  request.  For  events  occurring 
on  or  after  July  1, 1996  but  before 
October  1, 1996,  a  certificate  is  required 
to  be  provided  only  upon  a  written 
request  by  or  on  behalf  of  the  individual 
to  whom  the  certificate  applies. 

(2)  Certificates  before  June  1,  1997. 
For  events  occurring  on  or  after  October 
1,  1996  and  before  June  1,  1997,  a 
certificate  must  be  furnished  no  later 
than  June  1, 1997,  or  any  later  date 
permitted  under  §  146.115(a)(2)  (ii)  and 
(iU). 

(3)  Optional  notice — (i)  General.  This 
paragraph  (e)(3)  applies  with  respect  to 
events  described  in  §  146.115(aK5)(ii). 
that  occur  on  or  after  October  1, 1996 
but  before  June  1, 1997.  A  group  health 
plan  or  health  insurance  issuer  offering 
group  health  coverage  is  deemed  to 
satisfy  §§  146.115  (a)(2)  and  (a)(3)  if  a 
notice  is  provided  in  accordance  with 
the  provisions  of  paragraphs  (e)(3)(i) 
through  (e)(3)(iv)  of  this  section. 

(ii)  Time  of  notice.  The  notice  must  be 
provided  no  later  than  June  1, 1997. 

(iii)  Form  and  content  of  notice.  A 
notice  provided  under  this  paragraph 
(e)(3)  must  be  in  writing  and  must 
include  information  substantially 
similar  to  the  information  included  in  a 
model  notice  authorized  by  HCFA. 
Copies  of  the  model  notice  are  available 
at  die  following  website — www.hcfa.gov 
(or  call  (410)  786-1565). 

(iv)  Providing  certificate  after  request. 
If  an  individual  requests  a  certificate 
following  receipt  of  the  notice,  the 
certificate  must  be  provided  at  the  time 
of  the  request  as  set  forth  in 
§146.115(a)(5)(iii). 

(v)  Other  certification  rules  apply. 
The  rules  set  forth  in  §  146.1 15(a)(4)(i) 
(method  of  delivery)  and  (a)(1)  (entities 
reqtiired  to  provide  a  certificate)  apply 
with  respect  to  the  provision  of  the 
notice. 

Subpart  C — [Resefved] 

Subpart  D — Preemption  and  Special 
Rules 

f  146.143    Preemption;  state  flexibility: 
construction. 

(a)  Continued  applicability  of  State 
law  with  respect  to  health  insurance 
issuers.  Subject  to  paragraph  (b)  of  this 
section  and  except  as  provided  in 
paragraph  (c)  of  this  section,  part  A  of 
title  XXVn  of  the  PHS  Act  is  not  to  be 
construed  to  supersede  any  provision  of 
State  law  which  establishes, 
implements,  or  continues  in  effect  any 


standard  or  requirement  solely  relating 
to  health  insurance  issuers  in 
connection  with  group  health  insurance 
coverage  except  to  the  extent  that  such 
standard  or  requirement  prevents  the 
application  of  a  requirement  of  part  A 
of  title  XXVn  of  the  PHS  Act. 

(b)  Continued  preemption  with 
respect  to  group  health  plans.  Nothing 
in  part  A  of  title  XXVn  of  the  PHS  Act 
affects  or  modifies  the  provisions  of 
section  514  of  ERISA  with  respect  to 
group  health  plans. 

(c)  Special  rules — (1)  General.  Subject 
to  paragraph  (c)(2)  of  this  section,  the 
provisions  of  part  A  of  tide  XXVII  of  the 
PHS  Act  relating  to  health  insurance 
coverage  offered  by  a  health  insurance 
issuer  supersede  any  provision  of  State 
law  which  establishes,  implements,  or 
continues  in  efiiect  a  standard  or 
requirement  applicable  to  imposition  of 
a  preexisting  condition  exclusion 
specifically  governed  by  section  2701  of 
the  PHS  Act,  which  differs  from  the 
standards  or  requirements  specified  in 
such  section. 

(2)  Exceptions.  Only  in  relation  to 
health  insiuance  coverage  offiered  by  a 
health  insurance  issuer,  the  provisions 
of  this  part  do  not  supersede  any 
provision  of  State  law  to  the  extent  that 
such  provision — 

(i)  Shortens  the  period  of  time  from 
the  "6-month  period"  described  in 
section  2701(a)(1)  of  the  PHS  Act  and 
§  146.1  ll(a)(l)(i)  (for  purposes  of 
identifying  a  preexisting  condition); 

(ii)  Snortens  the  period  of  time  firom 
the  "12  months"  and  "18  months" 
described  in  section  2701(a)(2)  of  the 
PHS  Act  and  §  146.111(a)(l)(ii)  (for 
purposes  of  applying  a  preexisting 
condition  exclusion  period); 

(iii)  Provides  for  a  greater  number  of 
days  than  the  "63-day  period"  described 
m  sections  2701  (c)(2)(A)  and  (d)(4)(A) 
of  the  PHS  Act  and  §§  146.111(a)(l){iii) 
and  146.113  (for  piuposes  of  applying 
the  break  in  coverage  rules); 

(iv)  Provides  for  a  greater  number  of 
days  than  the  "30-day  period"  described 
in  sections  2701  (b)(2)  and  (d)(1)  of  the 
PHS  Act  and  §  146.111(b)  (for  purposes 
of  the  enrollment  period  and  preexisting 
condition  exclusion  periods  for  certain 
newborns  and  children  that  are  adopted 
or  placed  for  adoption); 

(v)  Prohibits  the  imposition  of  any 
preexisting  condition  exclusion  in  cases 
not  described  in  section  2701(d)  of  the 
PHS  Act  or  expands  the  exceptions 
described  in  that  section; 

(vi)  Requires  special  enrollment 
periods  in  addition  to  those  required 
under  section  2701(f)  of  the  PHS  Act;  or 

(vii)  Reduces  the  maximum  period 
permitted  in  an  affiliation  period  imder 
section  701(g)(1)(B). 
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(d)  Definitions— {1)  State  law.  For 
purposes  of  this  section  the  term  "State 
law"  includes  all  laws,  decisions,  rulfls^ 
regulations,  or  other  State  action  having 
the  effect  of  law,  of  any  State.  A  law  of 
the  United  States  applicable  only  to  the 
District  of  Columbia  is  treated  as  a  State 
law  rather  than  a  law  of  the  United 
States. 

(2)  State.  For  purposes  of  this  section 
the  term  "State"  includes  a  State,  the 
Northern  Mariana  Islands,  any  political 
subdivisions  of  a  State  or  such  Islands, 
or  any  agency  or  instrumentality  of 
either. 

{146.145    Special  rules  relating  to  group 
health  plans. 

(a)  General  exception  for  certain  small 
group  health  plans.  The  requirements  of 
this  part  do  not  apply  to  any  group 
health  plan  (and  group  health  insurance 
coverage  offered  in  connection  with  a 
group  health  plan)  for  any  plan  year  if, 
on  the  first  day  of  the  plan  year,  the 
plan  has  fewer  than  2  participants  who 
are  current  employees. 

(b)  Excepted  benefits — (1)  General. 
The  requirements  of  subpart  B  of  this 
part  do  not  apply  to  any  group  health 
plan  (or  any  group  health  insurance 
coverage  offered  in  connection  with  a 
group  health  plan)  in  relation  to  its 
provision  of  the  benefits  described  in 
paragraph  (b)(2),  (3),  (4),  or  (5)  of  this 
section  (or  any  combination  of  these 
benefits). 

(2)  Benefits  excepted  in  all 
circumstances.  The  following  benefits 
are  excepted  in  all  circumstances: 

(i)  Coverage  only  for  accident 
(including  accidental  death  and 
dismemberment). 

(ii)  Disability  income  insurance. 

(iii)  Liability  insurance,  including 
general  liability  insurance  and 
automobile  liability  insurance. 

(iv)  Coverage  issued  as  a  supplement 
to  liability  insurance. 

(v)  Workera'  compensation  or  similar 
insurance. 

(vi)  Automobile  medical  payment 
insurance. 

(vii)  Credit-only  insiuance  (for 
example,  mortgage  insurance). 

(viii)  Coverage  for  on-site  medical 
clinics. 

(3)  Limited  excepted  benefits — (1) 
General.  Limited-scope  dental  benefits, 
limited-scope  vision  benefits,  or  long- 
term  care  benefits  are  excepted  if  they 
are  provided  imder  a  separate  policy, 
certificate,  or  contract  of  insurance,  or 
are  otherwise  not  an  integral  part  of  the 
plan,  as  defined  in  paragraph  (b)(3)(ii)  of 
this  section. 

(ii)  Integral.  For  purposes  of 
paragraph  (b)(3)(i)  of  this  section, 
benefits  are  deemed  to  be  an  integral 


part  of  a  plan  unless  a  participant  has 
the  right  to  elect  not  to  receive  coverage 
for  the  benefits  and,  if  the  participant 
elects  to  receive  coverage  for  the 
benefits,  the  participant  pays  an 
additional  premitun  or  contribution  for 
that  coverage. 

(iii)  Limited  scope.  Limited  scope 
dental  or  vision  benefits  are  dental  or 
vision  benefits  that  are  sold  under  a 
separate  policy  or  rider  and  that  are 
limited  in  scope  to  a  narrow  range  or 
type  of  benefits  that  are  generally 
excluded  from  hospital/medical/ 
suj^cal  benefits  packages. 

(iv)  Long-term  care.  Long-term  care 
benefits  are  benefits  that  are  either — 

(A)  Subject  to  State  long-term  care 
insurance  laws; 

(B)  For  qualified  long-term  care 
insurance  services,  as  defined  in  section 
7702B(c)(l)  of  the  Internal  Revenue 
Code,  or  provided  under  a  qualified 
long-term  care  instirance  contract,  as 
defined  in  section  7702B(b)  of  the 
Internal  Revenue  Code;  or 

(C)  based  on  cognitive  impairment  or 
a  loss  of  filnctionaJ  capacity  that  is 
expected  to  be  chronic. 

(4)  Noncoordinated  benefits — (i) 
Excepted  benefits  that  are  not 
coordinated.  Coverage  for  only  a 
specified  disease  or  illness  (for  example, 
cancer-only  policies)  or  hospital 
indemnity  or  other  fixed  dollar 
indemnity  insurance  (for  example, 
$100/day)  is  expected  only  if  it  meets 
each  of  the  conditions  specified  in 
paragraph  (b)(4)(ii)  of  this  section. 

(ii)  Conditions.  Benefits  are  described 
in  paragraph  (b)(4)(i)  of  this  section  only 
if— 

(A)  The  benefits  are  provided  under  a 
separate  policy,  certificate,  or  contract 
of  insurance; 

(B)  There  is  no  coordination  between 
the  provision  of  the  benefits  and  an 
exclusion  of  benefits  imder  any  group 
health  plan  maintained  by  the  same 
plan  sponsor,  and 

(C)  The  benefits  are  paid  with  respect 
to  an  event  without  regard  to  whether 
benefits  are  provide  with  respect  to  the 
event  under  any  group  health  plan 
maintained  by  the  same  plan  sponsor. 

(5)  Supplemental  benefits.  The 
following  benefits  are  excepted  only  if 
they  are  provided  under  a  separate 
policy,  certificate,  or  contract  of 
insurance: 

(i)  Medicare  supplemental  health 
insurance  (as  defined  under  section 
1882(g)(1)  of  the  Social  Seciuity  Act; 
also  known  as  Medigap  or  MedSupp 
insurance), 

(ii)  Coverage  supplemental  to  the 
coverage  provided  under  Chapter  55, 
Tide  10  of  the  United  SUtes  Code  (also 


known  as  CHAMPUS  supplemental 
programs),  and 

(iii)  Similar  supplemental  coverage 
provided  to  coverage  under  a  group 
health  plan. 

Subpart  E— Provisions  AppllcaMe  to 
Only  Health  Inaurance  Isauers 

S146.150    QuaiantMdavBllabiHtyof 
co^teragalofemployrs  In  the  smew  group 
market. 

(a)  Issuance  of  coverage  in  the  small 
group  market.  Subject  to  paragraphs  (c) 
through  (f)  of  this  section,  each  health 
insurance  issuer  that  offers  health 
insurance  coverage  in  the  small  group 
market  in  a  State  must — 

(1)  Offer,  to  any  small  employer  in  the 
State,  all  products  that  are  approved  for 
sale  in  the  small  group  market  and  that 
the  issuer  is  actively  marketing,  and 
must  accept  any  employer  that  applies 
for  any  of  those  products:  and 

(2)  Accept  for  enrollment  under  the 
coverage  every  eligible  individual  (as 
defined  in  paragraph  (b)  of  this  section) 
who  applies  for  enrollment  during  the 
period  in  which  the  individual  first 
becomes  eligible  to  enroll  under  the 
terms  of  the  group  health  plan,  or 
during  a  special  enrollment  period,  and 
may  not  impose  any  restriction  on  an~ 
eligible  individual,  which  is 
inconsistent  with  the  nondiscrimination 
provisions  of  §  146.121  on  an  eligible 
individual  being  a  participant  or 

beneficiary. 

(b)  Eligihle  individual  defined.  For 
purposes  of  this  section,  the  term 
"eligible  individual"  means  an 
individual  who  is  eligible — 

(1)  To  enroll  in  group  health 
insurance  coverage  offered  to  a  group 
health  plan  maintained  by  a  small 
employer,  in  accordance  with  the  terms 
of  the  group  health  plan; 

(2)  For  coverage  under  the  rules  of  the 
health  insurance  issuer  which  are 
uniformly  applicable  in  the  State  to 
small  employers  in  the  small  group 
market,  and 

(3)  For  coverage  in  accordance  with 
all  applicable  State  laws  governing  the 
issuer  and  the  small  group  market. 

(c)  Special  rules  for  network  plans.  (1) 
In  the  case  of  a  health  insurance  issuer 
that  offers  health  insurance  coverage  in 
the  smaU  group  market  through  a 
network  plan,  the  issuer  may — 

(i)  Limit  the  employers  that  may 
apply  for  the  coverage  to  those  with 
eligible  individuals  who  live,  work,  or 
reside  in  the  service  area  for  the 
network  plan;  and 

(ii)  Witnin  the  service  area  of  the 
plan,  deny  coverage  to  employers  if  the 
issuer  has  demonstrated  to  the 
applicable  State  authority  (if  required  by 
the  State  authority)  that — 
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(A)  It  will  not  have  the  capacity  to 
deliver  services  adequately  to  enroUees 
of  any  additional  groups  because  of  its 
obligations  to  existing  group  contract 
holders  and  enrollees;  and 

(B)  It  is  applying  this  paragraph  (c)(1) 
unifonnly  to  all  employers  without 
regard  to  the  claims  experience  of  those 
employers  and  their  employees  (and 
their  dependents)  or  any  health  status- 
related  factor  relating  to  those 
employees  and  dependents. 

(2)  An  issuer  that  denies  health 
insurance  coverage  to  an  employer  in 
any  service  area  in  accordance  with 
paragraph  (cKlKii)  of  this  section,  may 
not  ofCor  coverage  in  the  small  group 
market  within  the  service  area  to  any 
employer  for  a  period  of  180  days  after 
the  date  the  coverage  is  denied.  This 
paragraph  (c)(2)  does  not  limit  the 
issuer's  ability  to  renew  coverage 
already  in  force  or  relieve  the  issuer  of 
the  responsibility  to  renew  that 
coverage. 

(3)  Coverage  offered  within  a  service 
area  after  the  180-day  period  specified 
in  paragraph  (c)(2}  of  this  section  is 
subject  to  the  requirements  of  this 
section. 

(d)  Application  of  financial  capacity 
limits.  (1)  A  health  insurance  issuer  may 
deny  health  insurance  coverage  in  the 
small  group  market  if  the  issuer  has 
demonstrated  to  the  applicable  State 
authority  (if  required  by  the  State 
authority)  that  it — 

(i)  Does  not  have  the  financial 
reserves  necessary  to  underwrite 
additional  coverage;  and 

(ii)  Is  appljring  this  paragraph  (d)(1) 
uniformly  to  all  employers  in  the  small 
group  market  in  the  State  consistent 
with  applicable  State  law  and  without 
regard  to  the  claims  experience  of  those 
employers  and  their  employees  (and 
their  dependents)  or  any  health  status- 
related  ^ctor  relating  to  those 
employees  and  dependents. 

(2)  An  issuer  that  denies  group  health 
insurance  coverage  to  any  small 
employer  in  a  State  in  accordance  with 
paragraph  (d)(1)  of  this  section  may  not 
offer  coverage  in  connection  with  group 
health  plans  in  the  small  group  market 
in  the  State  for  a  period  of  180  days  after 
the  later  of  the  date^ 

(i)  The  coverage  is  denied:  or 
(ii)  The  issuer  demonstrates  to  the 
applicable  State  authority,  if  required 
under  applicable  State  law,  that  the 
issuer  has  sufficient  financial  reserves  to 
under  write  additional  coverage. 

(3)  Paragraph  (dM2)  of  this  section 
does  not  limit  the  issuer's  ability  to 
renew  coverage  already  in  force  or 
relieve  the  issuer  of  the  responsibility  to 
renew  that  coverage. 


(4)  Coverage  ofFered  after  the  180-day 
period  specified  in  paragraph  (d)(2)  of 
this  section,  is  subject  to  the 
requirements  of  this  section. 

(5)  An  applicable  State  authority  may 
provide  for  the  application  of  this 
paragraph  (d)  of  this  section  on  a 
service-area-specific  basis. 

(e)  Exception  to  requirement  for 
failure  to  meet  certain  minimum 
participation  or  contribution  rules. 

(1)  Paragraph  (a)  of  this  section  does 
not  preclude  a  health  insurance  issuer 
from  establishing  employer  contribution 
rules  or  group  participation  rules  for  the 
offering  of  health  insurance  coverage  in 
connection  with  a  group  health  plan  in 
the  small  group  market,  as  allowed 
luider  applicable  State  law. 

(2)  For  purposes  of  paragraph  (e)(1)  of 
this  section — 

(i)  The  term  "employer  contribution 
rule"  means  a  requirement  relating  to 
the  minimum  level  or  amount  of 
employer  contribution  toward  the 
premium  for  enrollment  of  participants 
and  beneficiaries;  and 

(U)  The  term  "group  participation 
rule"  means  a  requirement  relating  to 
the  fniniTTnim  number  of  participants  or 
beneficiaries  that  must  be  enrolled  in 
relation  to  a  specified  percentage  or 
number  of  eligible  individuals  or 
employees  of  an  employer. 

(f)  Exception  for  coverage  offered  only 
to  bona  fide  association  members. 
Paragraph  (a)  of  this  section  does  not 
apply  to  health  insurance  coverage 
o^red  by  a  health  insurance  issuer  if 
that  coverage  is  made  available  in  the 
small  group  market  only  through  one  or 
more  bona  fide  associations  (as  defined 
in  45  CFR  144.103). 

f14e.152    Guarameed  reoewabHIty  of 
I  for  employers  In  ttw  group 


(a)  General  rule.  Subject  to  paragraphs 
(b)  through  (d)  of  this  section,  a  hmlth 
insurance  issuer  offering  health 
insurance  coverage  in  the  small  or  large 
group  market  is  required  to  renew  or 
continue  in  force  the  coverage  at  the 
option  of  the  plan  sponsor. 

(b)  Exceptions.  An  issuer  may 
nonrenew  or  discontinue  group  health 
insurance  coverage  offered  in  the  small 
or  large  group  market  based  only  on  one 
or  more  of  the  following: 

(1)  Nonpayment  of  premiums.  The 
plan  sponsor  as  failed  to  pay  premiums 
at  contributions  in  accordance  with  the 
terms  of  the  health  inisurance  coverage, 
including  any  timeliness  requirements. 

(2)  Fraud.  The  plan  sponsor  has 
performed  an  act  or  practice  that 
constitutes  fraud  or  made  an  intentional 
misrepresentation  of  material  Gact  in 
connection  with  the  coverage. 


(3)  Violation  of  participation  or 
contribution  rules.  The  plan  sponsor  has 
failed  to  comply  with  a  material  plan 
provision  relating  to  any  employer 
contribution  or  group  participation  rules 
permitted  under  §  146.150(e)  in  the  case 
of  the  small  group  market  or  under 
applicable  State  law  in  the  case  of  the 
large  g^up  market. 

04)  Termination  of  plan.  The  issuer  is 
ceasing  to  offer  coverage  in  the  market 
in  accordance  with  paragraphs  (c)  and 
(d)  of  this  section  and  applicable  State 
law. 

(5)  Enrollees'  movement  outside 
service  area.  For  network  plans,  there  is 
no  longer  any  enrollee  imder  the  group 
health  plaa>who  lives,  resides,  or  works 
in  the  service  area  of  the  issuer  (or  in 
the  area  for  which  the  issuer  is 
authorized  to  do  business);  and  in  the 
case  of  the  small  group  market,  the 
issuer  applies  the  same  criteria  it  would 
apply  in  denying  enrollment  in  the  plan 
under  §  146.150(c). 

(6)  Association  membership  ceases. 
For  coverage  made  available  in  the 
small  or  large  group  market  only 
through  one  or  more  bona  fide 
associations,  if  the  employer's 
membership  in  the  association  ceases, 
but  only  if  the  coverage  is  terminated 
uniformly  without  regard  to  any  health 
status-related  factor  relating  to  any 
covered  individual. 

(c)  Discontinuing  a  particular 
product.  In  any  case  in  which  an  issuer 
decides  to  discontinue  offering  a 
particular  product  offered  in  the  small 
or  large  group  market,  that  product  may 
be  discontinued  by  the  issuer  in 
accordance  with  applicable  State  law  in 
the  particular  market  only  if — 

(1)  The  issuer  provides  notice  in 
writing  to  each  plan  sponsor  provided 
that  particular  product  in  that  market 
(and  to  all  participants  and  beneficiaries 
covered  under  such  coverage)  of  the 
discontinuation  at  least  90  days  before 
the  date  the  coverage  will  be 
discontinued; 

(2)  The  issuer  offers  to  each  plan 
sponsor  provided  that  partioilar 
product  the  option,  on  a  guaranteed 
issue  basis,  to  purchase  all  (or,  in  the 
case  of  the  large  group  market,  any) 
other  health  insurance  coverage 
ciirrenUy  being  offiered  by  the  issuer  to 
a  group  health  plan  in  that  market;  and 

(3)  In  exercising  the  option  to 
discontinue  that  product  and  in  offering 
the  option  of  coverage  under  paragraph 
(cK2)  of  this  section,  the  issuer  acts 
uniformly  without  regard  to  the  claims 
experience  of  those  sponsors  or  any 
health  status-related  factor  relating  to 
any  participants  or  beneficiaries  covered 
or  new  participants  or  beneficiaries  who 
may  become  eligible  for  such  coverage. 
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(d)  Discontinuing  all  coverage.  An 
issuer  may  elect  to  discontinue  offering 
all  health  insurance  coverage  in  the 
small  or  large  group  market  or  both 
markets  in  a  State  in  accordance  with 
applicable  State  law  only  if— 

(1)  The  issuer  provides  notice  in 
writing  to  the  applicable  State  authority 
and  to  each  plan  sponsor  (and  all 
participants  and  beneficiaries  covered 
luider  the  coverage)  of  the 
discontinuation  at  least  180  days  prior 
to  the  date  the  coverage  will  be 
discontinued;  and 

(2)  All  health  insurance  policies 
issued  or  delivered  for  issuance  in  the 
State  in  the  market  (or  markets)  are 
discontinued  and  not  renewed. 

(e)  Prohibition  on  market  reentry.  An 
issuer  who  elects  to  discontinue  offering 
all  health  insurance  coverage  in  a 
market  (or  markets)  in  a  State  as 
described  in  paragraph  (d)  of  this 
section  may  not  issue  coverage  in  the 
market  (or  markets)  and  State  involved 
during  the  5-year  period  beginning  on 
the  date  of  discontinuation  of  the  last 
coverage  not  renewed. 

(f)  Exception  for  uniform  modification 
of  coverage.  Only  at  the  time  of  coverage 
renewal  may  issuers  modify  the  health 
insurance  coverage  for  a  product  offered 
to  a  group  health  plan  in  the — 

(1)  Large  group  market;  and 

(2)  Small  group  market  if,  for  coverage 
available  in  this  market  (other  than  only 
through  one  or  more  bona  fide 
associations),  the  modification  is 
consistent  with  State  law  and  is 
effective  uniformly  among  group  health 
plans  with  that  product. 

(g)  Application  to  coverage  offered 
only  through  associations.  In  the  case  of 
health  insurance  coverage  that  is  made 
available  by  a  health  insurance  issuer  in 
the  small  or  large  group  market  to 
employers  only  throu^  one  or  more 
associations,  the  reference  to  "plan 
sponsor"  is  deemed,  with  respect  to 
coverage  provided  to  an  employer 
member  of  the  association,  to  include  a 
reference  to  such  employer. 

S  146.160    Disclosure  of  Infonnatibn. 

(a)  General  rule.  In  connection  with 
the  oCEsring  of  any  health  insurance 
coverage  to  a  small  employer,  a  health 
insurance  issuer  is  required  to^ 

(1)  Make  a  reasonable  disclosure  to 
the  employer,  as  part  of  its  solicitation 
and  sales  materials,  of  the  availability  of 
information  described  in  paragraph  (b) 
of  this  section;  and 

(2)  Upon  request  of  the  employee, 
provide  that  information  to  the 
employer. 

(b)  Information  described.  Subject  to 
paragraph  (d)  of  this  section, 
information  that  must  be  provided 


under  paragraph  (a)(2)  of  this  section  is 
information  concerning  the  following: 

(1)  Provisions  of  coverage  relating  to 
the  following: 

(i)  The  issuer''s  right  to  change 
premium  rates  and  die  factors  that  may 
affect  changes  in  premium  rates. 

(ii)  Renewability  of  coverage. 

(iii)  Any  preexisting  condition 
exclusion,  including  use  of  the 
alternative  method  of  counting 
creditable  coverage. 

(iv)  Any  affiliation  periods  applied  by 
HMOs. 

(v)  The  geographic  areas  served  by 
HMOs. 

(2)  The  benefits  and  premiums 
available  under  all  health  insurance 
coverage  for  which  the  employer  is 
qualified,  under  applicable  State  law. 
See  §  146.150(b)  through  (f)  for 
allowable  limitations  on  product 
availability. 

(c)  Form  of  information.  The 
information  must  be  described  in 
Ifmguage  that  is  understandable  by  the 
average  small  employer,  with  a  level  of 
detail  that  is  sufficient  to  reasonably 
inform  small  employers  of  their  rights 
and  obligations  under  the  health 
insurance  coverage.  This  requirement  is 
satisfied  if  the  issuer  provides  each  of 
the  following  with  respect  to  each 
product  offered: 

(1)  An  outline  of  coverage.  For 
purposes  of  this  section,  outline  of 
coverage  means  a  description  of  benefits 
in  summary  form. 

(2)  The  rate  or  rating  schedule  that 
applies  to  the  product  (with  and 
without  the  preexisting  condition 
exclusion  or  affiliation  period). 

(3)  The  minimum  employer 
contribution  and  group  participation 
rules  that  apply  to  any  particular  type 
of  coverage. 

(4)  In  the  case  of  a  network  plan,  a 
map  or  listing  of  counties  served. 

(5)  Any  other  information  required  by 
the  State. 

(d)  Exception.  An  issuer  is  not 
required  to  disclose  any  information 
that  is  proprietary  and  trade  secret 
information  under  applicable  law. 

Sut>part  F— Exclusion  of  Plans  and 
Enfofcenwnt 

S  146.180    Treatonent  on  non-Federal 
Qoweinnientel  plans. 

The  plan  sponsor  of  a  non-Federal 
governmental  plan  may  elect  to  be 
exempted  from  any  or  all  of  the 
requirements  identified  in  paragraph  (a) 
of  this  section  with  respect  to  any 
portion  of  its  plan  that  is  not  provided 
through  health  insurance  coverage,  if 
the  election  complies  with  the 
requirements  of  paragraphs  (b)  and  (c)  of 


this  section.  The  election  remains  in 
effect  for  the  period  described  in 
paragraph  (d)  of  this  section. 

(a)  Exemption  from  requirements.  The 
election  described  in  this  paragraph  (a) 
exempts  a  non-Federal  governmental 
plan  from  the  following  requirements: 

(1)  Limitations  on  preexisting 
condition  exclusion  periods  (§  146.111). 

(2)  Special  enrollment  periods  for 
individuals  (and  dependents)  losing 
other  coverage  (§  146.117). 

(3)  Prohibitions  against  discriminating 
against  individual  participants  and 
beneficiaries  based  on  health  status 
(§146.121). 

(4)  Standards  relating  to  benefits  for 
mothera  and  newborns  (section  2704  of 
the  PHS  Act). 

(5)  Parity  in  the  application  of  certain 
limits  to  mental  health  benefits  (section 
2705  of  the  PHS  Act). 

(b)  Fonn  and  manner  of  election.  (1) 
The  election  must  be  in  writing. 

(2)  The  election  document  must 
include  as  an  attachment  a  copy  of  the 
notice  described  in  paragraphs  (f)  and 
(g)  of  this  section. 

(3)  The  election  document  must  state 
the  name  of  the  plan  and  the  name  and 
address  of  the  plan  administrator. 

(4)  The  election  docimient  must  either 
state  that  the  plan  does  not  include 
health  insurance  coverage,  or  identify 
which  portion  of  the  plan  is  not  funded 
through  insurance. 

(5)  The  election  must  be  made  in 
conformity  with  all  the  plan  sponsor's 
rules,  including  any  public  hearing,  if 
required,  and  the  election  document 
must  certify  that  the  person  signing  the 
election  document,  including  if 
applicable  a  third  party  plan 
administrator,  is  legally  authorized  to 
do  so  by  the  plan  sponsor. 

(6)  The  election  document  must  be 
signed  by  the  person  described  in 
paragraph  (b)(5)  of  this  section. 

(c)  Timing  of  election.  (1)  For  plans 

not  subject  to  collective  hArgnining 

agreements,  the  election  must  be 
received  by  HCFA  by  the  day  preceding 
the  beginning  date  of  the  plan  year. 

(2)  For  plans  provided  under  a 
collective  bargaining  agreement,  the 
election  must  be  received  by  HCFA  no 
later  than  30  days  after — 

(i)  The  date  of  the  agreement  between 
the  governmental  entity  and  union 
officials;  or 

(ii)  If  applicable,  ratification  of  the 
agreement 

(3)  HCFA  may  extend  the  deadlines 
specified  under  paragraphs  (cXl)  and 
(c)(2)  of  this  section  for  good  cause. 

(4)  If  the  plan  sponsor  fails  to  file  a 
timely  election  in  accordance  with 
paragraphs  (c)(1)  through  (c)(3)  of  this 
section,  the  plan  is  subject  to  the 
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requiremeBts  deacribed  in  paragraph  (a) 
for  the  entire  plan  year,  or,  in  the  case 
of  a  plan  provided  imder  a  collective 
bargaining  agreement,  for  the  term  of  the 
agreement. 

(d)  Period  of  election.  An  election 
under  paragraph  (a)  of  this  section 
applies — 

(1)  For  a  single  specified  plan  year,  c« 
.  (2)  In  the  case  of  a  plan  provided 
under  a  collective  bargaining  agreement, 
for  the  term  of  the  agreement.  (For 
purposes  of  this  section,  if  a  collective 
bargaining  agreement  expires  during  the 
bargaining  process  for  a  new  agreement, 
and  the  parties  agree  that  the  prior 
bargaining  agreement  continues  in  effect 
until  the  new  agreement  takes  effiact,  the 
"term  of  the  agreement"  is  deemed  to 
continue  until  the  new  agreement  takes 
•fiecL) 

(e)  Subsequent  elections.  An  election 
under  this  section  may  be  extended 
through  subsequent  elections. 

({)  Notice  to  participants.  (1)  A  plan 
that  makes  the  election  described  in  this 
section  notifies  the  participant  of  the 
election,  and  explains  the  consequences 
of  the  election.  This  notice  must  be 
provided — 

(i)  to  each  participant  at  the  time  of 
enrollment  under  the  plan;  and 

(ii)  To  all  participants  on  an  annual 


(2)  The  notice  shall  be  in  writing,  and 
must  include  the  information  specified 
in  paragraph  (g)  of  this  section. 

(3)  The  notice  shall  be  provided  to 
each  participant  individually. 

(4)  Subject  to  paragraph  (g)  of  this 
section,  the  requirements  of  paragraphs 
(l)(l)  through  (f)(3)  of  this  section  are 
considered  to  have  been  met  if  the 
notice  is  prominently  printed  in  the 
summary  plan  document,  or  equivalent 
docimient,  and  each  participant  receives 
a  copy  of  that  docvunent  at  the  time  of 
enrollment  and  annually  thereafter. 

(g)  Notice  content.  The  notice  must 
contain  at  least  the  following 
information: 

(1)  A  statement  that,  in  general. 
Federal  law  imposes  upon  group  health 
plans  the  requirements  described  in 
paragraph  (a)  of  this  section  (which 
must  be  individually  described  in  the 
notice). 

(2)  A  statement  that  Federal  law  gives 
the  plan  sponsor  of  a  non-Federal 
governmental  plan  the  right  to  exempt 
the  plan  in  whole  or  in  part  from  the 
requirements  described  in  paragraph  (a) 
of  this  section,  and  that  the  plan 
sponsor  has  elected  to  do  so. 

(3)  A  statement  identifying  which 
parts  of  the  plan  are  subject  to  the 
election,  and  each  of  the  requirements 
of  paragraph  (a)  of  this  section  fntm 


which  the  plan  sponsor  has  elected  to 
be  exempted. 

(4)  If  the  plan  chooses  to  provide  any 
of  the  protections  of  paragraph  (a)  of 
this  section  voluntarily,  or  is  required  to 
under  State  law,  a  statement  identifying 
which  protections  apply. 

(h)  Certification  and  disclosure  of 
creditable  coverage.  Notwithstanding  an 
election  under  this  section,  a  non- 
Federal  governmental  plan  must 
provide  for  certification  and  disclosure 
of  creditable  coverage  under  the  plan 
with  respect  to  participants  and  Uieir 
dependoits  in  accordance  with 
§146.115. 

(i)  Effect  of  failure  to  comply  with 
election  requirements.  (1)  Subject  to 
paragraph  (i)(2)  of  this  section,  a  plan's 
failure  to  comply  with  the  requirements 
of  paragraphs  (f)  through  (h)  of  this 
section  invalidates  an  election  made 
under  this  section. 

(2)  Upon  a  finding  by  HCFA  that  a 
non-Federal  governmental  plan  has 
tailed  to  comply  with  the  requirements 
of  paragraphs  (f)  through  (h),  and  has 
failed  to  correct  the  noncompliance 
within  30  days  (as  provided  in 

§  146.184(d)  (7)(iii)(B)),  HCFA  notifies 
the  plan  that  its  election  has  been 
invalidated  and  that  it  is  subject  to  the 
requirements  of  this  part. 

(3)  A  non-Federal  governmental  plan 
described  in  paragraph  (i)(2)  of  this 
section  that  ^Is  to  comply  with  the 
requirements  of  this  part  is  subject  to 
Federal  enforcement  by  HCFA  under 

$  146.184,  including  appropriate  dvil 
money  penalties. 

f14«.184    Enforcement 

(a)  Enforcement  with  respect  to  group 
health  plans — (1)  Scope.  In  general,  the 
requirements  of  the  Health  Insurance 
Portability  and  Accountability  Act  that 
apply  to  group  health  plans  are 
contained  in  part  7  of  subtitle  B  of  title 
I  of  E3USA,  and  in  subtitle  K  of  the 
Internal  Revenue  Code.  They  are 
enforced  by  the  Secretary  of  Labor 
under  part  5  of  subtitle  B  of  title  I  of 
ERISA,  and  the  Secretary  of  the 
Treasury  under  26  U.S.C  4980D. 
However,  the  provisions  that  apply  to 
group  health  plans  that  are  non-Fmleral 
governmental  plans  are  contained  in 
title  XXVn  of  the  PHS  Act,  and  enforced 
by  HCFA.  The  provisions  of  title  XXVII 
that  apply  to  health  insurance  issuers 
that  offer  coverage  in  connection  with 
any  group  health  plan  are  enforced  in 
the  first  instance  by  Uie  States.  If  HCFA 
determines  under  paragraph  (b)  of  this 
section  that  a  State  is  not  substantially 
enforcing  the  provisions.  HCFA  enforces 
them  under  paragraph  (d)  of  this 
section. 


(2)  Non-Federal  governmental  plans. 
Requirements  of  this  part  that  apply  to 
group  health  plans  that  are  non-Federal 
governmental  plans  (sponsored  by  a 
State  or  local  governmental  entity)  are 
enforced  by  HCFA,  as  provided  in 
paragraph  (d)  of  this  section. 

(b)  Enforcement  with  respect  to  health 
insurtwce  issuers — (1)  General  rule — 
enforcement  by  State.  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  each  State  enforces  the 
requirements  of  this  part  with  respect  to 
health  insurance  issuera  that  issue,  sell, 
renew  or  offer  health  instirance  coverage 
in  the  small  or  large  group  markets  in 
the  State. 

(2)  Enforcement  by  HCFA.  HCFA 
enforces  the  provisions  of  this  part  with 
respect  to  health  insurance  issuera, 
using  the  procedures  described  in 
paragraph  (d)  of  this  section,  only  in  the 
following  circumstances: 

(i)  State  election.  If  the  State  chooses 
not  to  enforce  the  Federal  requirements. 

(ii)  State  failure  to  enforce.  If  HCFA 
makes  a  determination  under  paragraph 
(c)  of  this  section  that  a  State  has  foiled 
to  substantially  enforce  one  or  more 
provisions  of  this  part. 

(c)  Determination  by  Administrator,  if 
HCFA  receives  information,  through  a 
complaint  or  any  other  means,  that 
raises  a  question  whether  a  State  is 
substantially  enforcing  one  or  more 
provisions  of  this  part,  HCFA  follows 
the  procedures  set  forth  in  this  section. 

(1)  Verification  of  exhaustion.  HCFA 
makes  a  threshold  determination  of 
whether  the  individuals  afi^ected  by  the 
alleged  failure  to  enforce  have  made  a 
reasonable  effort  to  exhaust  any  State 
remedies.  This  may  involve  informal 
contact  with  State  officials  about  the 
questions  raised. 

(2)  Notice  to  the  State.  If  HCFA  is 
satisfied  that  there  is  a  reasonable 
question  whether  there  has  been  a 
failure  to  substantially  enforce,  HCFA 
provides  notice  as  specified  in 
paragraph  (c)(3)  of  this  section,  to  the 
following  State  officials: 

(i)  The  Governor  or  chief  executive 
officer  of  the  State. 

(ii)  The  instirance  commissioner  or 
chief  insurance  regulatory  official. 

(iii)  The  official  responsible  for 
regulating  HMOs,  if  different  than 
paragraph  (c)(2)(ii)  of  this  section,  but 
only  if  the  alleged  feilure  involves 
HMOs. 

(3)  Form  and  content  of  notice.  The 
notice  described  in  paragraph  (c)(2)  is  in 
writinc,  and  does  the  following: 

(i)  Identifies  the  provision  or 
provisions  of  the  statute  and  regulations 
that  have  allegedly  been  violated; 

(ii)  Describes  the  facts  of  the  specific 
violations. 
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(iii)  Explains  that  the  consequence  of 
a  failure  to  substantially  enforce  any 
provisions(s)  is  that  HCFA  enforces  the 
provision(s)  in  accordance  with 
paragraph  (d)  of  this  section. 

(iv)  Advises  the  State  that  it  has  45 
days  to  respond  to  the  notice,  unless  the 
time  is  extended  as  described  in 
paragraph  (c)(3)  of  this  section,  and  that 
the  response  should  include  any 
information  that  the  State  wishes  HCFA 
to  consider  in  making  the  preliminary 
determination  described  in  paragraph 
(c)(5)  of  this  section. 

(4)  Good  cause.  The  time  for 
responding  can  be  extended  for  good 
cause.  Examples  of  good  cause  include 
an  agreement  between  HCFA  and  the 
State  that  there  should  be  a  public 
hearing  on  the  State's  enforcement,  or 
evidence  that  the  State  is  undertaking 
expedited  enforcement  activities. 

l5)  Preliminary  determination.  If  at 
the  end  of  the  45-day  period,  and  any 
extension,  the  State  has  not  established 
to  HCFA's  satisfaction  that  it  is 
substantially  enforcing  the  provision  or 
provisions  described  in  the  notice, 
HCFA  takes  the  following  actions: 

(i)  Consults  with  the  officials 
described  in  paragraph  (c)(1)  of  this 
section. 

(ii)  Notifies  the  State  of  HCFA's 
preliminary  determination  that  the  State 
has  failed  to  enforce  the  provisions,  and 
that  the  failure  is  continuing. 

(iii)  Permits  the  State  a  reasonable 
opportunity  to  show  evidence  of 
substantial  enforcement. 

(6)  Final  determination.  If,  after 
providing  notice  and  the  opportunity  to 
enforce  under  paragraph  (c)(5)  of  this 
section,  HCFA  find^  that  the  failure  to 
enforce  has  not  been  corrected,  HCFA 
sends  the  State  a  written  notice  of  that 
final  determination.  The  notice — 

(i)  Identifies  the  provisions  with 
respect  to  which  HCFA  is  taidng  over 
enforcement; 

(ii)  States  the  effective  date  of  HCFA's 
enforcement; 

(iii)  Informs  the  State  of  the 
mechanism  for  establishing  in  the  futxire 
that  it  has  corrected  the  failure,  and  has 
begun  enforcement.  This  mechanism 
will  include  transition  procedures  for 
ending  HCFA's  enforcement. 

(d)  Qvi7  money  penalties— (1)  General 
rule.  If  any  health  insurance  issuer  that 
is  subject  to  HCFA's  enforcement 
authority  under  paragraph  (b)(2)  of  this 
section,  or  any  non-Federal 
governmental  plan  (or  employer  that 
sponsora  a  non-Federal  governmental 
plan)  that  is  subject  to  HCFA's 
enforcement  authority  under  paragraph 
(a)(2)  of  this  section,  fails  to  comply 
with  any  applicable  requirement  of  this 
part,  if  may  be  subject  to  a  civil  money 


penalty  as  described  in  this  paragraph 
(d). 

(2)  Complaint.  Any  person  who  is 
entitied  to  any  right  under  this  part,  and 
who  believes  that  the  right  is  being 
denied  as  a  result  of  any  failius 
described  in  paragraph  (d)(1)  of  this 
section,  may  file  a  complaint  with 
HCFA.  Based  on  the  complaint,  HCFA 
identifies  which  entities  are  potentially 
responsible  for  the  violation,  in 
accordance  with  paragraph  (d)(3)  of  this 
section. 

(3)  Determination  of  responsible 
entity.  If  a  failure  to  comply  is 
established  under  this  section,  the 
responsible  entity,  as  determined  under 
this  paragraph,  is  liable  for  the  penalty. 
If  the  violation  is  due  to  a  failure  by — 

(i)  A  health  insurance  issuer,  the 
issuer  is  the  responsible  entity; 

(ii)  A  group  health  plan  that  is  a  non- 
Federal  governmental  plan  sponsored 
by  a  single  employer,  the  employer  is 
the  responsible  entity; 

(iii)  A  group  health  plan  that  is  a  non- 
Federal  govenmiental  plan  sponsored 
by  two  or  more  employ  era,  the  plan  is 
the  responsible  entity. 

(4)  Notice  to  responsible  entities. 
HCFA  provides  notice  to  the 
appropriate  entity  or  entities  identified 
under  paragraph  (d)(3)  of  this  section 
that  a  complaint  or  other  information 
has  been  received  alleging  a  violation  of 
this  part.  The  notice — 

(i)  Describes  the  substance  of  any 
complaint  or  other  allegation; 

(ii)  Provides  30  days  for  the 
responsible  entity  or  entities  to  respond 
writh  additional  information.  This  can 
include — 

(A)  Information  refuting  that  there  has 
been  a  violation; 

(B)  Evidence  that  the  entity  did  not 
know,  and  exercising  due  diligence 
could  not  have  known,  of  the  violation; 

(C)  Evidence  of  a  previous  record  of 
compliance. 

(5)  Notice  to  other  regulators.  HCFA 
notifies  the  State  if  the  alleged  violation 
involves  a  health  insurance  issuer  under 
its  jurisdiction. 

(6)  Notice  of  assessment.  If,  based  on 
the  information  provided  in  the 
complaint,  as  well  as  any  information 
submitted  by  the  entity  or  any  other 
parties,  HCFA  proposes  to  assess  a  civil 
money  penalty,  HCFA  sends  written 
notice  of  assessment  to  the  responsible 
entity  or  entities  by  certified  mail, 
return  receipt  requested.  The  notice 
contains  the  following  information: 

(i)  A  reference  to  the  provision  that 
was  violated. 

(ii)  The  name  or  names  of  the 
individuals  with  respect  to  whom  a 
violation  occurred,  with  relevant 
identification  numbera. 


(iii)  The  facts  that  support  the  finding 
of  a  violation,  and  the  initial  date  of  the 
violation. 

(iv)  The  amount  of  the  proposed 
penalty  as  of  the  date  of  the  notice. 

(v)  'The  basis  for  calculating  the 
penalty,  including  consideration  of 
prior  compliance. 

(vi)  Instructions  for  responding  to  the 
notice,  including — 

(A)  A  specific  statement  of  the 
respondent's  right  to  a  hearing;  and 

(B)  A  statement  that  failure  to  request 
a  hearing  within  30  days  permits  the 
imposition  of  the  proposed  penalty, 
without  right  of  appeal. 

(7)  Amount  of  penalty — (i)  Maximum 
daily  penalty,  llie  penalty  cannot 
exceed  $100  for  each  day,  for  each 
responsible  entity,  for  each  individual 
with  respect  to  whom  such  a  failure 
occura. 

(ii)  Standard  for  calculating  daily 
penalty.  In  calculating  the  amount  of  the 
penalty  HCFA  takes  into  account  the 
responsible  entity's  previous  record  of 
compliance  and  the  gravity  of  the 
violation. 

(iii)  Limitations  on  penalties.  No  civil 
money  penalty  is  imposed: 

(A)  With  respect  to  a  period  during 
which  a  failure  existed,  but  none  of  the 
responsible  entities  knew,  or  exercising 
reasonable  diligence  would  have 
known,  that  the  failure  existed. 

(B)  With  respect  to  the  period 
occurring  immediately  after  the  period 
described  in  paragraph  (d)(7)(iii)(A)  of 
this  section,  if  the  failure — 

(1)  Was  due  to  reasonable  cause  and 
was  not  due  to  willful  neglect;  and 

[2)  Was  corrected  within  30  days  of 
the  fint  day  that  any  of  the  entities 
against  whom  the  penalty  would  be 
imposed  knew,  or  exercising  reasonable 
diligence  would  have  known,  that  the 
failure  existed. 

(C)  The  burden  is  on  the  responsible 
entity  or  entities  to  establish  to  the 
satisfaction  of  HCFA  that  none  of  the 
entities  knew,  or  exercising  reasonable 
diligence  could  have  known  that  the 
failure  existed. 

(8)  Hearings — (i)  Right  to  a  hearing. 
Any  entity  against  which  a  penalty  is 
assessed  may  request  a  hearing  by 
HCFA.  The  request  must  be  in  writing, 
and  must  be  postmarked  within  30  days 
after  the  date  the  notice  of  assessment 
is  issued. 

(ii)  Failure  to  request  a  hearing.  If  no 
hearing  is  requested  under  this 
paragraph,  the  notice  of  assessment 
constitutes  a  final  order  that  is  not 
subject  to  appeal. 

(iii)  Parties  to  the  hearing.  Parties  to 
the  hearing  include  any  responsible 
entities,  as  well  as  the  party  who  filed 
the  complaint  An  informational  notice 
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is  also  sent  to  the  State,  or  to  the 
Secretaries  of  Labor  and  the  Treasury,  as 
appropriate. 

(iv)  Initial  agency  decision.  The  initial 
agency  decision  is  made  by  an 
administrative  law  judge.  The  decision 
is  made  on  the  record  according  to 
section  554  of  title  5,  United  States 
Code.  The  decision  becomes  a  final, 
appealable  order  after  30  days,  unless  it 
is  modified  in  accordance  with 
paragraph  (d)(8](v)  of  this  section. 

(v)  Review  byHCFA.  HCFA  may 
modify  or  vacate  the  initial  agency 
decision.  Notice  of  intent  to  modify  or 
vacate  the  decision  is  issued  to  the 
parties  within  30  days  after  the  date  of 
the  decision  of  the  administrative  law 
judge. 

(9)  Judicial  review — (i)  Filing  of  action 
for  review.  Any  entity  against  whom  a 
final  order  imposing  a  dvil  money 
penalty  is  entered  in  accordance  with 
paragraph  (d)(8)  of  this  section  may 
obtain  review  in  the  United  States 
District  Court  for  any  district  in  which 
the  entity  is  located  or  the  United  States 
District  Court  for  the  District  of 
Columbia  by — 

(A)  Filing  a  notice  of  appeal  in  that 
court  within  30  days  from  the  date  of  a 
final  order,  and 


(B)  Simultaneously  sending  a  copy  of 
the  notice  of  appeal  by  registered  mail 
to  HCFA. 

(ii)  Certification  of  administrative 
record.  HCFA  will  promptly  certify  and 
file  with  the  court  the  record  upon 
which  the  penalty  was  imposed. 

(iii)  Standard  of  review.  The  findings 
of  HCFA  may  not  be  set  aside  unless 
they  are  found  to  be  unsupported  by 
substantial  evidence,  as  provided  by 
Section  706(2)  (E)  of  title  5,  United 
States  Code. 

(iv)  Appeal.  Any  final  decision,  order 
or  judgement  of  the  district  court 
concerning  the  Administrator's  review 
is  subject  to  appeal  as  provided  in 
Chapter  83  of  Title  28.  United  States 
Code. 

(10)  Failure  to  pay  assessment, 
maintenance  of  action — (i)  Failure  to 
pay  assessment.  If  any  entity  fails  to  pay 
an  assessment  after  it  becomes  a  final 
order  under  paragraphs  (d)(7)(i)(A)  or 
(d)(7)(iii)  of  this  section,  or  after  the 
court  has  entered  final  judgment  in 
favor  of  HCFA,  HCFA  refers  the  matter 
to  the  Attorney  General,  who  brings  an 
action  in  the  appropriate  United  States 
district  coiut  to  recover  the  amount 
assessed. 

(ii)  Final  order  not  subject  to  review. 
In  an  action  brought  under  paragraph 


(d)(10)(i]  of  this  section,  the  validity  and 
appropriateness  of  the  final  order 
described  in  paragraphs  (d)(7)(i)(A)  or 
(d)(7)(iii)  of  this  section  is  not  subject  to 
review. 

(11)  Use  of  penalty  funds,  (i)  Any 
funds  collected  under  this  section  will 
be  paid  to  HCFA  or  other  office 
imposing  the  penalty. 

(ii)  The  funds  will  be  available 
without  appropriation  and  until 
expended. 

(iii)  The  funds  may  only  be  used  for 
the  purpose  of  enforcing  the  provisions 
with  respect  to  which  the  penalty  was 
imposed. 

PARTS  147—199  [RESERVED] 

Authority:  Sees.  2701  through  2723.  2791. 
and  2792  ofthe  PHS  Act.  42  U.S.C.  300gg- 
41  through  300gg-63.  300gg-91,  and  300gg- 
92. 

Dated:  March  25. 1997. 
Bruce  C  Vladeck. 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  March  25, 1997. 
Donna  E.  ShaUla. 

Secretary. 

(FR  Doc.  97-8275  Filed  4-1-97;  12:42  pm) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  54 

[Reg-253578-06] 

RIN  1545-AV12 

Healttt  Insurance  Portability  for  Group 
Health  Plans 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  Elsewhere  in  this  issue  of  the 
Federal  Register,  the  IRS  is  issuing 
temporary  regulations  relating  to  group 
health  plan  portabilify,  access,  and 
renewability  requirements  added  to  the 
Internal  Revenue  Code  by  section  401  of 
the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA). 
The  IRS  is  issuing  the  temporary 
regulations  at  the  same  time  that  the 
Pension  and  Welfiare  Benefits 
Administration  of  the  U.S.  Department 
of  Labor  and  the  Health  Care  Financing 
Administration  of  the  U.S.  Department 
of  Health  and  Human  Services  are 
issuing  substantially  similar  interim 
final  regulations  relating  to  the  group 
health  plan  portability,  access,  and 
renewability  requirements  added  by 
HIPAA  to  the  Employee  Retirement 
Income  Seciuity  Act  of  1974  and  the 
Public  Health  Service  Act.  The 
temporary  regulations  provide  guidance 
to  employers  and  group  health  plans 
relating  to  the  obligation  of  plans  to 
comply  with  new  requirements  relating 
tapreexisting  condition  exclusions, 
discrimination  based  on  health  status, 
access  to  coverage,  and  other 
requirements.  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.* 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
July  7, 1997. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-253578-96). 
room  5226,  Internal  Revenue  Service, 
POB  7604.  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  to: 
CC:DOM:CORP:R  (REG-253578-96). 
room  5226,  Internal  Revenue  Service, 
1111  Constitution  Avenue,  NW, 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  commenta 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
commenta  directly  to  the  IRS  Internet 


site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/commenta .  html 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Russ 
Weinheimer,  (202)  622-4695; 
concerning  submissions  or  to  request  a 
hearing,  Christina  D.  Vasquez,  202-622- 
7180.  These  are  not  toll-fi«e  numbers. 

SUPPLBiENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
referenced  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

The  collection  of  information  is  in 
§§  54.9801-3T,  54.9801-4T,  54.9801- 
5T,  54.9801-6T,  and  54.9806-lT  (see 
the  temporary  regulations  published 
elsewhere  in  this  issue  of  Uie  Federal 
Register).  This  information  is  required 
by  the  statute  so  that  paiticipanta  will 
be  informed  about  their  righta  under 
HIPAA  and  about  the  amoimt  of 
creditable  coverage  that  they  have 
accrued  under  a  group  health  plan.  The 
likely  respondenta  are  business  or  other 
for-profit  institutions,  nonprofit 
institutions,  small  businesses  or 
organizations,  and  Taft-HarUey  trusta. 
Responses  to  this  collection  of 
information  are  mandatory. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Commenta  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reporta 
Clearance  Officer,  T:FP,  Washh:igton,  DC 
20224.  Commenta  on  the  collection  of 
information  should  be  received  by  June 
9, 1997.  Commenta  are  specifically 
requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 


The  acctiracy  of  the  estimated  burden 
assocUted  with  the  proposed  collection 
of  information  (see  the  preamble  to  the 
temporary  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register); 

How  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected; 

How  to  minimize  the  burden  of 
complying  with  the  proposed  collection 
of  information,  including  the 
application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costa 
and  costa  of  op>eration,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Background 

The  temp>orary  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register  add  §§  54.9801-1  T  through 
54.9801-6T,  54.9802-lT.  54.9804-lT, 
and  54.9806-lT  to  the  Miscellaneous 
Excise  Tax  Regulations.  These 
regulations  are  being  published  as  part 
of  a  joint  rulemaking  with  the 
Department  of  Labor  and  the 
Department  of  Health  and  Human 
Services  (the  joint  rulemaking). 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analyses 

Pursuant  to  sections  603(a)  and  605(b) 
of  the  Regulatory  Flexibility  Act,  it  is 
hereby  certified  that  the  collection  of 
information  referenced  in  this  notice  of 
proposed  rulemaking  (see  §§  54.9801- 
3T,  54.9801-4T,  54.9801-5T,  54.9801- 
6T  and  54.9806-lT  of  the  temporary 
regulations  published  elsewhere  in  this 
issue  of  the  Federal  Register)  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Although  a  substantial  number  of  small 
entities  will  be  subject  to  the  collection 
of  information  requirementa  in  these 
regulations,  the  requirementa  will  not 
have  a  significant  economic  impact  on 
these  entities.  The  average  time  required 
to  complete  a  certification  required 
under  these  regulations  is  estimated  to 
be  5  to  12  minutes  for  all  employers. 
This  average  is  based  on  the  assumption 
that  most  employers  will  automate  the 
certification  process.  The  paperwork 
requirementa  other  than  certifications 
that  are  contained  in  the  regulations  are 
estimated  to  impose  less  than  10%  of 
the  burden  imposed  by  the 
certifications.  Many  small  employers 
that  maintain  group  health  plans  have 
their  plans  administered  by  an 
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insurance  company  or  third  party 
administrators  (TPAa).  Most  insurers 
and  TPAs  are  expected  to  automate  the 
certification  process  and  therefore  their 
average  time  to  produce  a  certificate 
should  be  similar  to  the  5  to  12  minute 
average  estimated  for  all  employers. 
However,  even  for  small  employers  that 
do  not  automate  the  certification 
process,  the  collection  of  information 
requirements  in  the  regulation  will  not 
have  a  significant  impact  Even  if  it  is 
conservatively  assumed  that  their 
average  time  to  produce  a  certificate  is 
3  times  as  long  as  the  highest  estimate 
for  all  employers  (i.e.,  36  minutes  per 
certificate]  and  that  all  of  their 
employees  are  covered  by  their  group 
heidth  plan  and  that  half  of  the 
employees  receive  a  certificate  each 
year,  and  this  figure  is  then  increased  by 
10%  to  account  for  the  paperwork 
burdens  apart  from  the  certifications, 
the  average  burden  per  employee  is  only 
20  minutes  per  year.  Thus,  for  example, 
for  an  employer  with  10  employees,  the 
annual  burden  would  be  3  hours  and  20 
minutes  per  year.  At  an  estimated  cost 
of  Sll  per  bour,  this  would  result  in  a 
cost  of  less  than  $37  per  year  for  the 
employer,  which  is  not  a  significant 
economic  impact 

This  regulation  is  not  subject  to  the 
Unfunded  Mandates  Reform  Act  of  1995 
because  the  regulation  is  an  interpretive 
regulation.  For  further  information  and 
for  analyses  relating  to  the  joint 
rulemaking,  see  the  preamble  to  the 
|oint  rulemaking.  Pursuant  to  section 
7805(fl  of  the  Internal  Revenue  Code, 
this  notice  of  proposed  rulemaking  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 


Administration  for  conunent  on  its     . 
impact  on  small  business. 

Commeats  and  Reqaests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
conunents.  If  a  public  hearing  is 
schediiled,  notice  of  the  date,  time,  and 
place  for  the  bearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Russ 
Weinheimer,  Office  of  the  Chief 
Counsel,  Employee  Benefits  and  Exempt 
Organizations.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development  The  proposed  regulations, 
as  well  as  the  temporary  regulations, 
have  been  developed  in  coordination 
with  personnel  from  the  U.S. 
Department  of  Labor  and  U.S. 
Department  of  Health  and  Hiunan 
Services. 

List  of  Subjects  in  2«  CFR  Part  M 

Excise  taxes.  Health  insiuance, 
Pensions,  Reporting  and  recordkeeping 
requirements. 


Proposed  Amendments  to  the 
Regpilations 

Accordingly.  26  CFR  part  54  is 
proposed  to  be  amended  as  follows: 

PART  54— PENSION  EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  54  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C  7805  *  *  • 

Section  54.9801-1  is  also  issued  under  26 
U.S.C.  9806. 

Section  54.9801-2  is  also  issued  under  26 
U.S.C.  9806. 

SecUon  54.9801-3  is  also  issued  under  26 
U.S.C.  9806. 

Section  54.9801—4  is  also  issued  under  26 
U.S.C.  9806. 

Section  54.9801-5  is  also  issued 
under  26  U.S.C.  9801(c)(4),  9801(e)(3). 
and  9806. 

Section  54.9801-6  is  also  issued  under  26 
U.S.C.  9806. 

Section  54.9802-1  is  also  issued  under  26 
U.S.C.  9806. 

Section  54.9804-1  is  also  issued  under  26 
U.S.C.  9806. 

Section  54.9806-1  is  also  issued 
under  26  U.S.C  9806.  •  *  * 

Par.  2.  Sections  54.9801-1,  54.9801- 
2,  54.9801-3,  54.9801-4,  54.9801-5, 
54.9801-6,  54.9802-1,  54.9804-1,  and 
54.9806-1  are  added  to  read  as  follows: 

(The  text  of  these  proposed  sections  is  the 
same  as  the  text  of  §$  54.9801-lT,  54.9801- 
2T,  54.9801-3T,  54.9801-4T,  54.9801-5T, 
54.9801-6T,  54.9802-lT.  54.9804-lT,  and 
54.9806-lT  published  elsewhere  in  tliis  issue 
of  the  Federal  Register|. 
Margaret  Milner  Hirhardson, 
Commissioner  of  Internal  Revenue. 
[PR  Doc.  97-8267  Filed  4-1-97: 12:48  pml 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2520 

RIN1210AA55 

interim  Rules  Amending  ERISA 
Disclosure  Requirements  for  Group 
HealthPlans 

AGENCY:  Pension  and  Welfiare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Interim  rules  with  request  for 
comments. 

SUMMARY:  This  dociunent  contains 
interim  rules  governing  the  content  of 
the  siunmary  plan  description  (SPD)  for 
group  health  plans,  the  furnishing  of 
summaries  of  material  reductions  in 
covered  services  or  benefits  by  group 
health  plans,  and  the  disclosure  of  SPD 
and  related  information  through 
electronic  media.  The  rules  contained  in 
this  document  implement  amendments 
to  the  disclosure  provisions  of  the 
Employee  Retirement  Income  Secimty 
Act  of  1974  (ERISA)  enacted  as  part  of 
the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  {HIPAA)  and 
the  Newborns'  and  Mothers'  Healtli 
Protection  Act  of  1996  (NMHPA). 

Interested  persons  are  invited  to 
submit  comments  on  the  interim  rules 
for  consideration  by  the  Department  in 
developing  final  rules.  The  rules 
contained  in  thi^  document  are  being 
adopted  on  an  interim  basis  to 
accommodate  statutorily  established 
time  frames  intended  to  ensure  that 
sponsors  and  administrators  of  group 
health  plans,  as  well  as  partici{>ants  and 
beneficiaries  covered  by  such  plans, 
have  timely  guidance  concerning 
compliance  with  the  recently  enacted 
amendments  to  ERISA. 
DATES:  Conunents.  Written  comments 
on  these  interim  rules  must  be  received 
by  the  Department  of  Labor  on  or  before 
May  31,  1997. 

Effective  date.  This  regulation  is 
effective  on  Jime  1, 1997.  However, 
affected  parties  do  not  have  to  comply 
with  the  information  collection 
requirements  in  the  amendments  to  29 
CFR  2520.102-3,  2520.104l>-l,  and 
2520.104b-3  made  by  these  interim 
rules  until  the  Def>artment  publishes  in 
the  Federal  Register  the  control 
numbers  assigned  by  the  Office  of 
Management  and  Budget  (OMB)  to  these 
information  collection  requirements. 
Publication  of  the  control  numbers 
notifies  the  public  that  OMB  has 
approved  these  information  collection 
requirements  under  the  Paperwork 
Reduction  Act  of  1995.  The  Department 


has  asked  for  OMB  clearance  as  soon  as 
possible,  and  OMB  approval  is 
anticipated  by  or  before  June  1, 1997. 
Applicability  dates.  The  regulatory 
amendments  implementing  provisions 
enacted  as  part  of  HIPAA  generally 
apply  as  of  the  first  day  of  the  first  plan 
year  beginning  after  June  30, 1997.  The 
regulatory  amendments  implementing 
provisions  enacted  as  part  of  NMHPA 
generally  apply  as  (rf  the  first  day  of  the 
first  plan  year  beginning  on  or  after 
January  1, 1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
(preferably  three  copies)  on  these 
interim  nUes  to:  Pension  and  Welfare 
Benefits  Administration,  Room  N-5669, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20210.  Attention:  Interim 
Disclosure  Rules.  All  submissions  will 
be  open  to  public  inspection  at  the 
Public  Documents  Room;  Pension  and 
Welfare  Benefits  Administration;  U.S. 
Department  of  Labor;  Room  N-5638; 
200  Constitution  Avenue  N.W.; 
Washington,  D.C.  20210. 

FOR  FURTHER  INFORMATKM  CONTACT:  Eric 
A.  Raps,  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  (202)  219-8515 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  rules  contained  in  this  document 
implement  amendments  to  the 
disclosure  provisions  of  ERISA  enacted 
as  part  of  HIPAA  '  and  NMHPA.  2  The 
amendments  affect  group  health  plans 
as  defined  in  section  733  of  ERISA. ' 
ERISA  section  733(a)  defines  a  "group 
health  plan"  as  an  "employee  welfiare 
benefit  plan  to  the  extent  that  the  plan 
provides  medical  care  (as  defined  in 
paragraph  (2)  and  including  items  and 
services  paid  for  as  medical  care)  to 
employees  or  their  dependents  (as 
defined  under  the  terms  of  the  plan) 
directly  or  through  insurance, 
reimbursement  or  otherwise."  * 


■  Pub.  L.  104-191,  enacted  on  August  21, 1996. 

2  Pub.  L.  104-204,  enacted  on  September  26, 
1996. 

'  Section  733  was  enacted  as  section  706  of  ERISA 
by  section  101(a)  of  HIPAA  and  subsequently 
redesignated  as  section  733  of  ERISA  pursuant  to 
secUon  603(a)(3)  of  NMHPA. 

*  "Medical  care"  is  defined  in  paragraph  (a)(2)  of 
section  733  to  mean  "amounts  paid  for— -(A)  the 
diagnosis,  cure,  mitigation,  treatment,  or  prevention 
of  disease,  or  amounts  paid  for  the  purpose  of 
affecting  any  structure  or  function  of  the  body.  (B) 
amounts  |>aid  for  transportation  primarily  for  and 
essential  to  medical  care  referred  to  in 
subparagraph  (A),  and  (C)  amounts  paid  for 
insurance  covering  medical  care  referred  to  ia 
subparagraphs  (A)  and  (B)." 


As  discussed  herein,  these  rules  affect 
the  content  of  SPI>s,  the  furnishing  of 
summaries  of  material  reductions  in 
covered  services  or  benefits  to 
participants,  and  the  disclosiue  of  SPD 
and  related  information  through 
electronic  media.  As  also  discussed 
herein,  these  rules  are  being  adopted  on 
an  interim  basis  in  order  to 
accommodate  statutorily  established 
time  frames  for  provision  of  regulatory 
guidance.  The  Department,  however,  is 
inviting  public  comment  on  the  intarim 
rules  to  assist  in  the  formulation  of  final 
rules  in  this  area. 

B.  Content  of  SPDs 

Pursuant  to  ERISA  section  101(a)(1), 
the  administrator  of  an  employee  benefit 
plan  is  required  to  fiunish  an  SPD  to 
each  participant  covered  imder  the  plan 
and  to  each  beneficiary  who  is  receiving 
benefits  imder  the  plan.  Section  102(b) 
and  the  Department's  regulations  issued 
thereunder.  29  CFR  2520.102-3, 
describe  the  information  required  to  be 
contained  in  the  SPD. 

Section  101(c)(2)  of  HIPAA  amended 
ERISA  section  102(b)  to  require  SPDs  of 
group  health  plans  to  include 
information  indicating  whether  a  health 
insurance  issuer  (as  defined  in  section 
733(b)(2))  s  is  responsible  for  the 
financing  or  administration  of  the  plan. 
This  amendment,  in  the  view  of  the 
Department,  is  intended  to  ensure  that 
SPDs  clearly  inform  participants  and 
beneficiaries  about  the  role  of  insurance 
issuers  with  respect  to  their  group 
health  plan,  particularly  in  those  cases 
when  the  plui  is  self-fimded  and  an 
insurance  issuer  is  serving  as  a  contract 
administrator  or  claims  payor,  rather 
than  an  insurer.  In  such  instances,  it  is 
important  that  participants  and 
beneficiaries  understand  that  the 
insurance  issuer  is  not  acting  as  insurer 
of  their  health  benefits  under  the  plan. 
In  this  regard,  the  Department  is 
amending  paragraph  (q)  of  §  2520.102- 
3,  relating  to  the  identification  of 
funding  media  through  which  benefits 
are  provided,  to  add  at  the  end  thereof 
a  requirement  that,  where  a  health 
insurance  issuer  is  responsible,  in 
whole  or  in  part,  for  the  financing  or 
administration  of  a  group  health  plan, 
the  SPD  of  such  plan  include  the  name 
and  address  of  the  issuer,  whether  and 
to  what  extent  benefits  under  the  plan 


^  "Health  insurance  issuer"  is  defined  in  section 
733(b)(2)  to  mean  "an  insurance  company, 
insurance  service,  or  insurance  organization 
(including  a  health  maintenance  organization,  as 
defined  in  paragraph  (3))  which  is  licensed  to 
engage  in  the  business  of  insurance  in  a  State  and 
which  is  subject  to  State  law  which  regulates 
insurance  (tvithin  the  meaning  of  section  514(bX2)). 
Such  term  does  not  include  a  group  health  plan." 
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are  guaranteed  under  a  contract  or 
policy  of  insurance  issued  by  the  issuer, 
and  tlie  nature  of  any  administrative 
services  (e.g..  payment  of  claims) 
provided  by  the  issuer. 

Section  101(cK2)  of  HIPAA  also 
amended  ERISA  section  102(b)  to 
require  SPDs  of  group  health  plans  to 
include  the  oCBce  at  the  Department  of 
Labor  through  which  participants  and 
beneficiaries  may  seek  assistance  or 
information  regarding  their  rights  imder 
ERISA  and  HIPAA  with  respect  to 
health  benefits.  Currently, 
individualized  participant  assistance  on 
all  aspects  of  ERISA  is  ofEared  through 
the  Pension  and  Welfare  Benefits 
Administration's  field  offices  and,  in  the 
national  office,  the  Division  of 
Technical  Assistance  and  Inquiries.  To 
ensure  that  participants  and 
beneficiaries  are  provided  assistance 
information  consistent  with  HIPAA 
section  101(cX2),  the  Department  is 
amending  the  model  statement  of  ERISA 
rights,  at  §  2520.102-3(t)(2),  to  replace 
for  group  health  plans  the  last  sentence 
of  that  statement  with  an  updated 
sentence  that  reads  as  follows:  "If  3rou 
have  any  questions  about  this  statement 
or  about  your  rights  under  ERISA,  you 
should  contact  the  nearest  office  of  the 
Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  listed  in  your  telephone  directory 
or  the  Division  of  Teclinical  Assistance 
and  Inquiries,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Washington,  D.C 
20210."  Administraton  may  include  in 
the  statement  the  address  and  telephone 
number  of  the  nearest  office  or  offices  of 
the  Pension  and  Welfare  Benefits 
Administration  (PWBA).  A  directory  of 
current  PWBA  regional  and  district 
offices  is  printed  below. 

FWBAOflBces 

Atlanta  Regional  Office,  61  Forsyth  St, 

S.W.,  Suite  7B54,  AtlanU,  Georgia 

30303,  Phone:  404/562-2156 
Boston  Regional  Office,  One  Bowdoin 

Square.  7th  Floor.  Boston,  MA  02114, 

Phone:  617/424-^950 
Chicago  Regional  Office,  200  West 

Adams  Street.  Suite  1600,  Chicago,  IL 

60606,  Phone:  312/353-0900 
Cincinnati  Regional  Office,  1885  Dixie 

Highway.  Suite  210.  Ft  Wright.  KY 

41011-2664.  Phone:  606/578-4680 
Dallas  Regional  Office,  525  GrifRn 

Street,  Rm.  707,  Dallas,  Texas  75202- 

5025.  Phone:  214/767-6831 
Detroit  District  Office.  211  West  Fort 

Street.  Suite  1310.  Detroit.  MI  48226- 

3211.  Phone:  313/226-7450 
Kansas  Qty  Regional  Office.  City  Center 

Square.  1100  Main,  Suite  1200, 


Kansas  City,  MO  64105-2112,  Phone: 

816/426-5131 
Los  Angeles  Regional  Office,  790  E. 

Colondo  Boulevard,  Suite  514, 

Pasadena,  CA  91101.  Phone:  818/583- 

7862 
Miami  District  Office.  Ill  NW  183rd 

St.  Suite  504,  Miami,  Florida  33169, 

Phone:  305/651-6464 
New  York  Regional  Office,  1633 

Broadway,  Rm.  226,  New  York.  N.Y. 

10019.  Phone:  212/399-5191 
Philadelphia  Regional  Office,  Gateway 

Bldg.,  3535  Market  Street.  Room 

M300,  Philadelphia,  PA  19104. 

Phone:  215/596-1134 
St  Louis  District  Office,  815  Olive 

Street,  Rm.  338,  St  Louis,  MO  63101- 

1559.  Phone:  314/539-2691 
San  Francisco  Regional  Office,  71 

Stevenson  St.  Suite  915.  P.O.  Box 

190250.  San  Francisco,  CA  94119- 

0250,  Phone:  415/975-4600 
Seattle  District  Office.  1111  Third 

Avenue.  Suite  860,  MIDCOM  Tower, 

Seattle,  Washington  98101-3212, 

Phone:  206/553-4244 
Washington  D.C.  District  Office,  1730  K 

Street.  N.W..  Suite  556.  Washington, 

D.C.  20006.  Phone:  202/254-7013 

The  Department  notes  that,  in  the  case 
of  group  hecdth  plans  not  utilizing  the 
model  statement  in  §  2520.102-3(t)(2), 
the  foregoing  information  is  required  to 
be  included  in  a  statement  of  ERISA 
rights  intended  to  satisfy  the 
requirements  of  paragraph  (t)(l)  of  that 
section. 

Purauant  to  HIPAA  section  101(g),  the 
foregoing  amendments  to  the  SPD 
content  requirements  apply  with  respect 
to  group  health  plans  for  plan  years 
beginning  after  June  30.  1997.  The 
Department  is  amending  §  2520.102-3 
to  add  a  new  paragraph  (v). 
"applicability  dates",  that  treats  the 
HIPAA  content  changes  as  changes  in 
the  information  required  to  be  contained 
in  the  SPD  and  applies  the  requirements 
of  29  CFR  2520.104b-3  «  to  the 
disclosure  of  such  changes,  except  that 
the  changes  have  to  be  disclosed  to 
participants  and  beneficiaries  not  later 
than  60  days  after  the  fint  day  of  the 
first  plan  year  far  which  the  changes  are 
applicable  to  the  plan. 

While  the  interim  rule  amendment  of 
the  model  statement  of  ERISA  rights 
corrects  outdated  name  and  address 
information  for  contacting  the  U.S. 
Department  of  Labor,  and  therefore  has 
obvious  applicability  beyond  group 
health  plans,  the  Department  is  limiting 


the  interim  rule  to  group  health  plans  in 
view  of  directive  under  HIPAA  section 
101(c)(2).  The  Department,  however. 
si>ecifically  invites  public  comment  on 
the  extent  to  which  application  of  the 
rule  should  be  extended  to  other  plans. 

Section  603(a)  of  the  NMHPA  also 
amended  ERISA  by  adding  a  new 
section  711  establishing  restrictions  on 
the  extent  to  which  group  health  plans 
and  health  insurance  issuera  may  limit 
hospital  lengths  of  stay  for  mothers  and 
newborn  children  foUoMong  delivery.  In 
an  effort  to  ensure  that  {>articipants  and 
beneficiaries  are  apprised  of  the 
limitations  established  under  NMHPA. 
paragraph  (d)  of  section  711  provides 
that  "(t]he  im[>osition  of  the 
requirements  of  this  section  {section 
711]  shall  be  treated  as  a  material 
modification  in  the  terms  of  the  plan 
•   *   *  except  that  the  summary 
description  required  to  be  provided 
under  the  last  sentence  of  section 
104(b)(1)  with  respect  to  such 
modification  shall  be  provided  by  not 
later  than  60  days  after  the  first  day  of 
the  first  plan  year  in  which  such 
requirements  apply."  ^  Pursuant  to 
NMHPA  section  603(c),  the  provisions 
of  section  603  apply  to  group  health 
plans  for  plan  years  beginning  on  or 
after  January  1,  1998.  In  this  regard,  the 
Department  is  amending  §  2520.102-3. 
the  SPD  content  regulations,  by  adding 
a  new  paragraph  (u)  requiring  that  the 
SPDs  of  group  health  plans  offering 
maternity  benefits  include  a  statement 
indicating  that  "group  health  plans  and 
health  insurance  issuers  offering  group 
health  insurance  coverage  generally  may 
not  under  Federal  law,  restrict  benefits 
for  any  hospital  length  of  stay  in 
connection  tvith  childbirth  for  the 
mother  or  newborn  child  to  less  than  48 
hours  following  a  normal  vaginal 
delivery,  or  less  than  96  houra  following 
a  caesarean  section,  or  require  that  a 
provider  obtain  authorization  from  the 
plan  or  insurance  issuer  for  prescribing 
a  length  of  stay  not  in  excess  of  the 
above  periods."  To  facilitate 
compliance,  the  Department  views  the 
statement  included  in  this  new 
p>aragraph  (u)  of  the  regulation  as 
sample  language  that  may  be  used  by 
administratore  to  satisfy  this  content 
requirement  for  group  health  plan  SPDs. 

Consistent  wim  NMHPA  section 
603(c),  new  paragraph  (v)  of  §  2520.102- 
3,  relating  to  applicability  dates, 
provides  that  the  information  described 
in  paragraph  (u)  of  §  2520.102-3  shall  be 
fuinished  to  each  participant  covered 
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under  the  plan  and  each  beneficiary 
receiving  benefits  under  the  plan  not 
later  than  60  days  after  the  first  day  of 
the  firat  plan  year  beginning  on  or  after 
January  1, 1998. 

C  Material  Reductions  In  Covered 
Services  or  Benefits 

Section  104(b)(1)  of  ERISA  requires, 
among  other  things,  that  participants 
and  beneficiaries  be  furnished  summary 
descriptions  of  material  modifications 
in  the  terms  of  their  plans  and  changes 
in  the  information  required  to  be 
included  in  the  SPD  not  later  than  210 
days  after  the  end  of  the  plan  year  in 
which  the  change  is  adopted.  Section 
101(c)(1)  of  HIPAA  amended  ERISA 
section  104(b)(1)  to  provide  that  in  the 
case  of  any  modification  or  change  that 
is  a  "material  reduction  in  covered 
services  or  benefits  provided  under  a 
group  health  plan",  participants  and 
beneficiaries  must  be  furnished  the 
summary  of  such  modification  or 
change  not  later  than  60  days  after  the 
adoption  of  the  modification  or  change, 
unless  plan  sponsora  provide 
summaries  of  modifications  or  changes 
at  regular  intervals  of  not  more  than  90 
days. 

The  interim  rules  contained  herein 
amend  the  regulations  governing  the 
furnishing  of  siunmaries  of  material 
modifications,  at  29  CFR  2520.104b-3, 
to  establish  a  special  rule  for  the 
furnishing  of  summaries  of  material 
modifications  and  changes  by  group 
health  plans  when  such  modifications 
or  changes  constitute  a  material 
reduction  in  covered  services  or  benefits 
under  the  plan.  The  rules  governing  the 
furnishing  of  such  summaries  are 
contained  in  a  new  paragraph  (d)  of 
S2520.104b-3. 

Section  2520.104l>-3(d)(l)  provides, 
consistent  with  HIPAA  section 
101(c)(1),  that  the  administrator  of  a 
group  health  plan  must  furnish  to  each 
participant  covered  under  the  plan  and 
each  beneficiary  receiving  benefits 
under  the  plan,  a  summary  of  any 
modification  to  the  plan  or  change  in 
the  information  required  to  be  included 
in  the  SPD  that  is  a  material  reduction 
in  covered  services  or  benefits  not  later 
than  60  days  after  the  date  of  adoption 
of  the  modification  or  change. 

Section  2520.104b-3(d)(2)  provides 
that  the  60-day  period  for  fiirnishing 
summaries  of  modifications  or  cliaiiges. 
described  in  paragraph  (d)(1),  does  not 
apply  to  any  participant  covered  by  the 
plan  or  any  beneficiary  receiving 
benefits  who  would  reasonably  be 
expected  to  be  fiumished  such  siunmary 
in  connection  with  a  system  of 
communication  maintained  by  the  plan 
sponsor  or  administrator,  with  respect 


to  which  plan  participants  and 
beneficiaries  are  provided  information 
concerning  their  plan,  including 
modifications  and  changes  thereto,  at 
regular  intervals  of  not  more  than  90 
days.  For  example,  a  summary  of 
material  reduction  in  services  or 
benefits  would  not  have  to  be  furnished 
to  participants  within  the  prescribed  60- 
day  period  if  such  siunmary  is  included 
as  an  insert  in  a  union  newspaper  or  a 
company  publication  regularly 
furnished  to  participants  at  intervals  of 
not  more  than  90  days.  It  should  be 
noted  that  the  use  of  such  periodicals 
must  otherwise  meet  the  requirements 
of  29  CFR  2520.104b-l.«  It  should  also 
be  noted  that  if  a  plan  has  participants 
or  beneficiaries  (e.g.,  separated 
participants,  qualified  beneficiaries  with 
continuation  coverage,  etc.)  that  do  not 
receive  the  newspaper,  company 
publication  or  periodic  disclosure,  such 
participants  and  beneficiaries  must  be 
furnished  the  summaries  of  material 
reductions  in  services  or  benefits  imder 
the  group  health  plan  not  later  than  60 
days  after  the  date  of  adoption. 

Section  2520.104b-3(dK3)  defines  the 
term  "material  reduction  in  covered 
services  or  benefits"  provided  imder  a 
group  health  plan.  For  purposes  of 
furnishing  summaries  of  material 
modifications  or  changes,  paragraph 
(d)(3)(i)  defines  a  "material  reduction  in 
covered  services  or  benefits"  to  mean 
any  modification  to  the  plan  or  change 
in  the  information  required  to  be 
included  in  the  SPD  that,  independently 
or  in  conjunction  with  other 
contemporaneous  modifications  or 
changes,  would  be  considered  by  the 
average  plan  participant  to  be  an 
important  reduction  in  covered  services 
or  benefits. 

While  it  is  the  view  of  the  Department 
that  determinations  as  to  whether  a 
particular  plan  modification  or  SPD 
change  constitutes  a  "material  reduction 
in  covered  services  or  benefits" 
generally  will  depend  on  the  facts  of 
each  case,  the  Department  believes  that 
in  making  such  determinations  it  is 
appropriate,  given  the  nature  of  the 
required  disclosure,  to  assess  in  each 
case  whether  the  average  participant  in 
the  plan  would  view  the  modification  or 
change  as  an  important  reduction  in 
covered  services  or  benefits  under  the 
plan.  Also,  recognizing  that  the 


■Section  2S20.104b-l  permits  the  disdoeuie  of 
plan  information  through  periodicals,  sucb  as  unioo 
newspapers  and  company  publications,  if  tbe 
distribution  list  for  tbe  periodical  is  comprehensive 
and  up-to-date  and  a  prominent  notice  on  the  front 
page  of  the  periodical  advises  the  reader  that  the 
issue  contains  an  insert  with  important  information 
about  tbe  plan  which  should  be  read  and  retained 
for  future  reference. 


significance  of  plan  modifications  or 
changes  may  be  affected  by  other 
contemporaneous  modifications  or 
changes,  it  is  the  view  of  the 
Department  that  plan  modifications  and 
SPD  changes  must  be  viewed  in  the 
aggregate  for  purposes  of  determining 
whether  such  modifications  or  changes, 
individually  or  together,  result  in  a 
"material  reduction  in  covered  services 
or  benefits." 

To  facilitate  compliance,  paragraph 
(dM3)(ii)  sets  forth  a  listing  of 
modifications  or  changes  that  generally 
would  constitute  a  "r«iuction  in 
covered  services  or  benefits."  In  this 
regard,  paragraph  (d)(3)(ii)  provides  that 
a  "reduction  in  covered  services  or 
benefits"  generally  would  include  any 
modification  or  change  that:  eliminates 
benefits  payable  under  the  plan;  reduces 
benefits  payable  under  the  plan, 
including  a  reduction  that  occurs  as  a 
result  of  a  change  in  formulas, 
methodologies  or  schedules  that  serve 
as  the  basis  for  mnlring  benefit 
determinations;  increases  deductibles, 
co-payments,  or  other  amounts  to  be 
paid  by  a  participant  or  beneficiary; 
reduces  the  service  area  covered  by  a 
health  maintenance  oi^ganization; 
establishes  new  conditions  or 
requirements  (e.g. ,  preauthorization 
requirements)  to  obtaining  services  or 
benefits  under  the  plan. 

The  interim  rules  add  a  new 
paragraph  (e)  to  §  2520.104b-3  setting 
forth  the  dates  on  which  the 
requirements  of  §  2520.104b-3(d)  take 
eSect  Under  §  2520.104b-3(e),  the 
requirements  of  paragraph  (d)  apply  to 
material  reductions  in  covered  services 
or  benefits  under  a  group  health  plan 
adopted  on  or  after  the  firat  day  of  the 
first  plan  year  beginning  after  June  30, 
1997. 

O.  Ahemative  Ddivery  kfechanianis — 
Disclosure  Through  Electronic  Media 

In  addition  to  amending  ERISA 
section  104(b)(1)  to  provide  for  the 
furnishing  of  summaries  of  material 
reductions  in  covered  services  or 
benefits,  section  101(c)  of  HIPAA 
amended  section  104(bJ(l)  to  provide 
that  "[t]he  Secretary  shall  issue 
regulations  within  180  days  after  the 
date  of  enactment  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996,  providing 
alternative  mechanisms  to  delivery  by 
mail  through  which  group  health  plans 
(as  so  defined)  may  notify  participants 
and  beneficiaries  of  material  reductions 
in  covered  services  or  benefits." 

The  Department  has  issued  a 
regulation,  at  29  CFR  2520.104b-l. 
governing  the  delivery  of  information 
required  to  be  furnished  to  participants 
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and  beneficiaries  under  ERISA.  The 
Department  notes  that  the  regulation 
does  not  require  delivery  by  mail  where 
other  methods  of  delivery  are 
reasonably  calculated  to  ensure  acttial 
receipt  of  materials  by  participants  and 
beneficiaries  and  likely  to  result  in  full 
distribution  of  the  information.  See 
§2520.104b-l(b).  In  this  regard, 
paragraph  (b)  of  §  2S20.104b-l  cites,  as 
an  example,  in-hand  delivery  of 
materials  to  employees  at  their  worksite 
locations.  The  regulation  also  references 
the  use  of  union  newsletters  and 
company  publications  as  a  means  by 
which  an  administrator  may  satisfy  its 
disclosure  obligation.  An  alternative  to 
mail  delivery  not  specifically  referenced 
in  the  cturent  regulation  is  delivery  of 
disclosure  materials  through  electronic 
media.  Accordingly,  the  Department  is 
amending  §  2S20.104b-l  to  clarify  the 
circumstances  under  which  a  group 
health  plan  administrator  will  be 
deemed  to  satisfy  its  disclosure 
obligation  under  §  2520.104b-l  with 
respect  to  the  delivery  of  SPDs, 
summaries  of  material  reductions  in 
covered  services  or  benefits  and  other 
summaries  of  plan  modifications  and 
SPD  changes  through  electronic  media.' 
This  amendment  is  intended  to 
establish,  on  an  interim  basis,  a  "safe 
harbor"  on  which  administrators  of 
group  health  plan^  may  rely  in 
delivering  plan  disclosures  through 
electronic  media.  The  amendment  is  not 
intended  to  represent  the  exclusive 
means  by  which  the  requirements  of 
S  2520.104b-l  may  be  satisfied  in  using 
electronic  media  as  a  method  of 
deliverins  plan  disclosures. 

Under  tne  interim  rule,  §  2520.104b- 
1  is  amended  by  adding  a  new 
paragraph  (c)  setting  forth  the 
conditions  under  whicdi  the  use  by  a 
group  health  plan  of  electronic  media 
for  furnishing  documents  described  in 
ERISA  section  104(bKl),  i.e.,  SPDs  and 
summaries  of  material  modifications 
and  changes,  will  be  deemed  to  be  a 
method  of  delivery  that  is  calculated  to 
ensure  actual  receipt  and  result  in  fiill 
distribution,  within  the  meaning  of 
paragraph  of  §  2520.104b-l.  New 
paragraph  (cKD  of  §  2520.104b-l  sets 
forth  criteria  that  are  generally  intended 
to  ensure  that  the  system  of  electronic 
communication  utilired  by  a  plan 
administrator  for  distribution  3t 
disclosure  information  results  in  the 
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actual  delivery  of  such  information  to 
participants  and  that  the  information 
delivered  is  equivalent  in  both 
substance  and  form  to  the  disclosure 
information  the  participants  would  have 
received  had  they  been  furnished  the 
information  in  paper  form.  In  general, 
paragraph  (c)(1)  (i)-(ii)  provides  for  the 
utilization  of  an  electronic  delivery 
system  that  (i)  the  administrator  takes 
appropriate  and  necessary  steps  to 
ensure  results  in  actual  receipt  by 
participants  of  transmitted  information, 
such  as  through  the  use  of  a  return- 
receipt  electronic  mail  feattire  or 
periodic  reviews  or  surveys  by  the  plan 
administrator  to  confiirm  the  integrity  of 
the  delivery  system;  and  (ii)  results  in 
the  furnishing  of  disclosure  information 
that  is  consistent  with  the  style,  format 
and  content  requirements  applicable  to 
the  disclosure  (See  29  CFR  2520.102-2 
et  seq.).  New  paragraph  (c)(l)(iii) 
requires  notification  to  each  participant, 
through  electronic  or  other  means, 
apprising  the  participant  of  the 
disclosure  dociunents  furnished 
electronically  (e.g..  SPDs,  summaries  of 
material  changes  to  the  plan  and 
changes  to  information  included  in  the 
SPD),  the  significance  of  the  dociunents 
(e.g.,  the  document  contains  sununary 
descriptions  of  changes  in  the  benefits 
described  in  your  SPD),  and  the 
participant's  right  to  request  and 
receive,  free  of  charge,  a  paper  copy  of 
each  such  document  firom  the  plan 
administrator.  The  Department  believes 
such  notification  is  necessary  so  that 
participants  who,  for  example,  receive  a 
disclosure  document  as  an  attachment 
to  an  electronically  transmitted  message 
will  be  put  on  notice  that  the 
attachment  contains  important  plan 
information. 

It  is  the  view  of  the  Department  that 
participants  have  a  general  right  to 
receive  required  plan  disclosiires  in 
paper  form  firom  the  plan  administrator. 
Accordingly,  the  Department  believes 
that  where  a  plan  administrator  elects  to 
utilize  electronic  media  as  the  method 
for  delivering  required  plan  disclosures. 
participants  must  be  afforded  the 
opportunity  to  obtain  the  disclosures 
from  the  plan  administrator  in  paper 
form.  fi«e  of  charge.  The  obligation  to 
furnish  paper  copies  of  doctunents 
furnished  through  electronic  media  is 
set  forth  in  paragraph  (cMlKiv).  The 
Department  specifically  invites  public 
comment  on  the  relative  costs  and 
benefits  of  this  requirement  to  furnish 
paper  copies  to  participants  on  request 
of  docimients  furnished  through 
electronic  media. 

New  paragraph  (c)(2)  describes  the 
participants  with  respect  to  whom  the 
electronic  delivery  of  plan  disclosures 


will  be  deemed  to  be  an  acceptable 
method  of  delivery  for  fulfilling  the 
disclosure  obligation  described  in 
§2520.104b-lCb)(l)-  Such  participants, 
in  the  view  of  the  Department,  must 
have:  the  ability  to  effectively  access  at 
their  worksite  dociiments  furnished  in 
electronic  form;  and  the  opportunity  at 
their  worksite  to  readily  convert 
furnished  docimients  from  electronic 
form  to  paper  form,  five  of  charge.  In 
this  regard,  the  Department  believes 
that,  however  effective  an  electronic 
system  may  be  for  delivering  plan 
disclosures,  the  critical  determination  in 
assessing  the  adequacy  of  the  system,  as 
a  means  for  communicating  to  plan 
participants,  will  be  the  extent  to  which 
participants  can  readily  access  and 
retain  the  delivered  information. 

While  the  Department  believes  the 
criteria  set  forth  in  the  interim  rule  have 
applicabilify  beyond  group  health  plans, 
the  Department  is  limiting  the  interim 
rule  "safe  harbor"  to  group  health  plans 
in  view  of  directive  under  HIPAA 
section  101(c)(1)  and  the  absence  of  a 
public  record  on  the  matter.  The 
Department,  however,  specifically 
invites  public  comment  on  the  criteria 
established  by  the  interim  rule,  the 
extent  to  which  application  of  the  rule 
should  be  extended  to  other  plans,  the 
extent  to  which  application  of  the  rule 
should  be  expanded  to  other  plan 
disclosures  (e.g..  summary  annual 
reports,  individual  benefit  statements) 
and.  if  expanded,  whether  additional 
criteria  may  be  necessary  to  ensure 
private,  confidential  communications  of 
individual  account  or  benefit-related 
information. 

Administrators  of  group  health  plans 
may  rely  on  this  interim  amendment  on 
or  after  June  1, 1997. 

E.  Interim  Roles  and  Request  for 
Comments 

The  rules  contained  herein  are  being 
adopted  on  an  interim  basis  in  order  to 
ensure  that  plan  sponsors  and 
administrators  of  group  health  plans,  as 
well  as  participants  and  beneficiaries, 
are  provided  timely  guidance 
concerning  compliance  with  recently 
enacted  amendments  to  ERISA. 
Specifically.  HIPAA  section  101(a)  adds 
a  new  ERISA  part  7,  and  within  this 
new  part,  section  707  (redesignated  as 
section  734  by  section  603(a)(3)  of  the 
NMHPA)  provided  that  the  Secretary  of 
Labor  may  promulgate  any  interim  final 
rules  as  the  Secretary  determines  are 
appropriate  to  carry  out  this  part  The 
rules  herein  complement  chuiges  made 
in  the  new  part  7  of  ERISA  and  are 
being  adopted  on  an  interim  basis 
because  the  Department  finds  that 
issuance  of  such  regulations  in  interim 
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final  form  with  a  request  for  comments 
is  appropriate  to  carry  out  the  new 
regulatory  structure  imposed  by  HIPAA 
on  group  health  plans  and  health 
insurance  issuers,  and  is  necessary  to 
ensure  that  plan  sponsors  and 
administrators  of  group  health  plans,  as 
well  as  participants  and  beneficiaries, 
are  provided  timely  guidance 
concerning  compliance  with  new  and 
important  disclosure  obligations 
imposed  by  HIPAA.  The  Department 
also  finds  for  the  above  reasons  that  the 
publication  of  a  proposed  regulation 
would  be  impracticable,  unnecessary, 
and  contrary  to  the  public  interest. 

The  statutory  provisions  of  HIPAA 
and  NMHPA  implemented  by  the 
pertinent  regulatory  amendments  in  this 
document  are  generally  applicable  for 
group  health  plans  for  plan  years 
beginning  on  or  after  July  1,  1997,  and 
January  1, 1998,  respectively.  Plan 
administrators  and  sponsors,  and 
participants  and  beneficiaries,  will  need 
guidance  on  how  to  comply  with  the 
new  statutory  provisions  before  these 
effective  dates.  Pursuant  to  section 
101(g)  of  HIPAA,  the  Secretary  must 
first  issue  regulations  necessary  to  carry 
out  the  amendments  made  by  section 
101  by  April  1,  1997.  Issuance  of  a 
notice  of  proposed  rulemaking  with  a 
period  for  comments  prior  to  issuing  a 
final  rule  could  delay  the  issuance  of 
essential  guidance  and  prevent  the 
Department  from  complying  with  its 
deadline.  Furthermore,  although  the 
rules  herein  are  being  adopted  on  an 
interim  basis,  the  Department  is  inviting 
interested  persons  to  submit  written 
comments  on  the  rules  for  consideration 
in  the  development  of  final  rules  in  this 
area.  Such  final  rules  may  be  issued  in 
advance  of  the  above  July  1. 1997.  and 
January  1,  1998,  dates. 

Executive  Order  12866  Statement 

Under  Executive  Order  12866  (58  PR 
51735,  Oct  4, 1993),  it  must  be 
determined  whether  a  departmental 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f).  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  a  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 


another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entiUement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  the 
action  that  is  the  subject  of  the  interim 
rules  is  "significant"  under  category  (4), 
supra,  and  subject  to  OMB  review  on 
that  basis.  The  estimated  cost  of 
cdmpliance  with  HIPAA  and  the  interim 
rules  are  set  forth  in  the  Paperwork 
Reduction  Act  Analysis,  below.  The 
benefits  of  the  interim  rules,  as  yet 
unquantified,  will  arise  as  participants 
and  beneficiaries  become  bistter 
informed  about  their  health  care 
coverage  because  of  additional 
disclosures  and  more  timely 
distribution  of  plan  information. 

Paperwork  Reduction  Act  Analjrsis 

The  Department  of  Labor  has 
submitted  this  emergency  processing 
public  information  collection  request 
(ICR)  to  the  Office  of  Management  and 
Budget  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
The  Department  has  asked  for  OMB 
clearance  as  soon  as  possible,  and  OMB 
approval  is  anticipated  by  or  before  Jime 
1,  1997.  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  Department  conducts  a  pre- 
clearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  ICRs  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(PRA  95)(Pub.  L.  104-13.  44  U.S.C. 
Chapter  35)  and  5  CFR  1320.11.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currentiy.  the 
Pension  and  Welfare  Benefits 
Administration  is  soliciting  comments 
concerning  the  revised  collection  of 
Summary  Plan  Description 
Requirements  under  ERISA. 

DATES:  Written  comments  must  be 
submitted  to  the  offices  listed  in  the 
addressee  section  below  on  or  before 
May  31, 1997.  In  light  of  the  request  for 
OMB  clearance  by  June  1, 1997. 
submission  of  comments  wdthin  the  firat 
30  days  is  encouraged  to  ensure  their 
consideration. 


The  Department  and  the  Office  of 
Management  and  Budget  are 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility;' 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarify  the  information  to  be  collected; 
and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Comments  and  questions 
about  the  ICR  should  be  forwarded  to: 
Gerald  B.  Lindrew,  Office  of  Policy  and 
Research,  U.S.  Department  of  Labor, 
Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  Room  N-5647,  Washington, 
D.C.  20210,  Telephone:  (202)  219-4782 
(this  is  not  a  toll-five  number).  Fax: 
(202)  219-4745;  and  the  Office  of 
Information  and  Regulatory  Afhits. 
Attii:  OMB  Desk  Officer  for  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Management  and  Budget, 
Room  10235.  Washington.  DC.  20503, 
Telephone:  (202)  395-7316.  Additional 
PRA  95  Information: 

I.  Background:  The  administrator  of 
an  employee  benefit  plan  is  required  to 
furnish  an  SPD  to  each  fmrticipant 
covered  under  the  plan  and  to  each 
beneficiary  who  is  receiving  benefits 
under  the  plan.  The  SPD  must  be 
written  in  a  manner  calculated  to  be 
understood  by  the  average  plan 
participant  and  must  be  sufficienUy 
comprehensive  to  apprise  the  plan's 
participants  and  beneficiaries  of  their 
rights  and  obligations  under  the  plan. 
To  the  extent  that  there  is  a  material 
modification  in  the  terms  of  the  plan  or 
a  change  in  the  information  required  to 
be  contained  in  the  SPD,  ERISA  requires 
that  me  administrator  furnish 
participants  covered  under  the  plan  and 
beneficiaries  receiving  benefits  with  a 
summary  of  such  changes. 

n.  Current  Actions:  HIPAA  and 
NMHPA  amend  certain  reporting  and 
disclosure  provisions  of  ERISA 

Type  of  Review:  Revision  of  currentiy 
approved  collection. 
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Agency:  Pension  and  WeUare  Benefits 
Administration. 

Titie:  The  tide  of  the  interim  rule  is 
Amendment  of  Summary  Plan 
Description  and  Related  ERISA 
Regulations  To  Implement  Statutory 
Changes  In  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (HIPAA). 

OMB  Number:  1210-0039. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit. 

Total  Responses  (annual):  43,952,715 
(1997).  62.728.915  (1998),  31,896,715 
(1999). 

Total  Respondents  (annual):  176,315 
(1997),  194,235  (1998),  163,515  (1999). 

Frequency:  On  occasion. 

Average  Time  per  Response: 

Average  SPD/SMM— We  estimate  it 
takes  an  average  of  6  hours  for 
preparation  of  SPDs/SMMs,  including 
the  time  to  copy,  assemble,  and  mail  the 
docimient  to  the  E)epartment  of  Labor. 

SMM  Compliance — We  estimate  that 
preparation  of  an  SMM  sufficient  to 
satisfy  the  requirements  of  this 
regulation  will  take  an  average  of  1 
hour. 

Distribution — We  estimate  that  2 
minutes  per  participant  is  the  time 
needed  to  distribute  an  SMM/SPD, 
including  time  spent  reproducing  the 
dociunent  and  mailing  the  dociunent 

Estimated  Total  Burden  Hours: 
1,007,425  (1997).  1.130,282  (1998). 
942,980  (1999). 

There  is  estimated  to  be  no  capital/ 
start-up  cost.  Total  Burden  Cost  for 
operating/maintenance  is  estimated  to 
be  S72,310,858  in  1997,  $82,338,958  in 
1998  and  $65,002,858  in  1999. 

Note:  The  Avenge  Time  Per  Response, 
Estimated  Total  Biuden  Hours,  and  Total 
Burden  Cost  have  been  estimated  without 
accounting  for  those  respondents  that  will 
implement  the  "alternative  mechanisms  to 
deUvory  by  mail"  provision  contained  in  the 
intCTim  rule.  It  is  expected  that  some 
raspondents  %vill  use  these  alternatives,  and 
that  these  alternatives  will  reduce  burden 
hours  and  costs. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 

Congreaaiaiial  Keriew 

This  interim  rule  has  been  transmitted 
to  Congress  and  the  Comptroller  General 
for  review  under  section  801(a)(1)(A)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (5 
U.S.C801ee88q.). 

Unfunded  Mandates  Seforai  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 


104—4),  as  well  as  Executive  Order 
12875,  this  interim  rule  does  not 
include  any  Federal  mandate  that  may 
result  in  expenditures  by  State,  local  or 
tribal  governments,  and  does  not  impose 
an  annual  burden  exceeding  $100 
million  on  the  private  sector. 

Statutory  Authority 

This  interim  regulation  is  adopted 
pursuant  to  authority  contained  in 
section  505  of  ERISA  (Pub.  L  93-^06, 
88  Stat  894,  29  U.S.C.  1135)  and 
sections  104(b)  and  734  of  ERISA,  as 
amended,  (Pub.  L.  104-191,  110  Stat. 
1936,  1951  and  Pub.  L.  104-204, 110  • 
Stat.  2935,  29  U.S.C  1024  and  1191c) 
and  under  Secretary  of  Labor's  Order 
No.  1-87.  52  FR  13139.  April  21, 1987. 

List  of  Subjects  in  29  CFR  Part  2520 

Employee  benefit  plans,  Employee 
Retirement  Income  Security  Act,  Group 
health  plans.  Pension  plans.  Welfare 
benefit  plans. 

For  the  reasons  set  forth  above.  Part 
2520  of  Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  2S20-{AMENDED] 

1.  The  authority  for  Part  2520  is 
revised  to  read  as  follows: 

Authority.  Sees.  101, 102. 103, 104. 105. 
109, 110, 111(b)(2),  111(c),  and  505.  Pub.  L. 
93-406.  88  Stat  84&-52  and  894  (29  U.S.C 
1021-1025. 1029-31,  and  1135):  Secretary  of 
Labor's  Order  No.  27-74, 13-76. 1-87.  and 
Labor  Management  Services  Administration 
Order  2-«. 

Sections  2520.102-3,  2520.104b-l 
and  2520.104b-3  also  are  issued  imder 
sec.  101  (a),  (c)  and  {g)(4)  of  Pub.  L.  104- 
191, 110  Stat  1936. 1939. 1951  and 
1955  and.  sec.  603  of  Pub.  L.  104-204, 
110  Stat  2935  (29  U.S.C.  1185  and 
1191c). 

2.  Section  2520.102-3  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (q)  to  read  as  follows: 

12520.102-3    Contents  of  summery  pisn 


(q)  *  *  *  If  a  health  insurance  issuer, 
within  the  meaning  of  section  733(b)(2) 
of  the  Act,  is  responsible,  in  whole  or 
in  part,  for  the  financing  or 
administration  of  a  group  health  plan, 
the  summary  plan  description  shall 
indicate  the  name  and  address  of  the 
issuer,  whether  and  to  what  extent 
benefits  under  the  plan  are  guaranteed 
under  a  contract  or  policy  of  insurance 
issued  by  the  issuer,  and  the  nature  of 
any  administrative  services  (e.g., 
pa3rment  of  claims)  provided  by  the 
issuer. 


3.  Section  2520.102-3  is  further 
amended  by  revising  the  last  sentence  of 
the  undesignated  paragraph  following 
paragraph  (t)(2)  to  read  as  follows: 

§  2S20.102-3    Conlente  of  summary  plan 
description. 

•        •        •        •        • 

(t)*  •  • 

(2)*   *   • 

If  you  have  any  questions  about  this 
statement  or  about  your  rights  under 
ERISA,  you  should  contact  the  nearest 
office  of  the  Pension  and  Welfare 
Benefits  Administration.  U.S. 
Department  of  Labor,  listed  in  your 
telephone  directory  or  the  Division  of 
Technical  Assistance  and  Inquiries, 
Pension  and  Welfare  Benefit 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue  N.W.. 
Washington,  D.C.  20210. 

4.  Section  2520.102-3  is  further 
amended  by  adding  paragraphs  (u)  and 
(v)  to  read  as  follows: 

12520.102-3    Contente  of  summary  plan 
description. 

«        •        •        •        • 

(u)  In  the  case  of  a  group  health  plan, 
as  defined  in  section  733(aKl)  of  the 
Act,  that  provides  maternity  or  newborn 
infant  coverage,  a  statement  indicating 
that  group  health  plans  and  health 
insurance  issuers  offering  group 
insurance  coverage  generally  may  not. 
under  Federal  law,  restrict  benefits  for 
any  hospital  length  of  stay  in 
connection  with  childbirdi  for  the 
mother  or  newborn  child  to  less  than  48 
hours  following  a  normal  vaginal 
delivery,  or  less  than  96  hours  following 
a  caesarean  section,  or  require  that  a 
provider  obtain  authorization  from  the 
plan  or  the  insurance  issuer  for 
prescribing  a  length  of  stay  not  in  excess 
of  the  above  periods. 

(v)  Applicability  dates.  (1)  The 
information  described  in  the  last 
sentence  of  paragraph  (q)  and  in  the  last 
two  sentences  of  paragraph  (t)(2)  shall 
be  treated  as  a  change  in  the  information 
required  to  be  included  in  the  simimary 
plan  description  for  a  group  health  plan 
for  piuposes  of  29  CFR  2520.1O4b-3, 
except  that  such  information  shall  be 
furnished  to  each  participant  covered 
under  the  plan  and  each  beneficiary 
receiving  benefits  imder  the  plan  not 
later  than  60  days  after  the  first  day  of 
the  first  plan  year  beginning  after  Jxuie 
30. 1997. 

(2)  The  information  described  in 
paragraph  (u)  of  this  section  shall  be 
furnished  to  each  participant  covered 
under  a  group  health  plan  and  each 
beneficiary  receiving  benefits  imder  a 
group  health  plan  not  later  than  60  days 
after  the  first  day  of  the  first  plan  year 
beginning  on  or  after  January  1, 1998. 
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5.  Section  2520.104b-3  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a),  redesignating  paragraphs 
(d)  and  (e)  as  paragraphs  (f)  and  (g). 
respectively,  and  adding  new 
paragraphs  (d)  and  (e)  to  read  as  follows: 

S252ai04b-3    Summary  of  material 
modifications  to  tite  plan  and  changes  in 
the  Information  required  to  be  included  In 
the  summary  plan  description. 

(a)  *  *  *  Except  as  provided  in 
paragraph  (d)  of  this  section,  the  plan 
administrator  shall  furnish  this 
siunmary,  written  in  a  manner 
calculated  to  be  understood  by  the 
average  plan  participant,  not  later  than 
210  days  after  the  close  of  the  plan  year 
in  which  the  modification  or  change 
was  adopted.  *  *  * 

*  •        •        •        • 

•  (d)  Special  rule  for  group  health 
plans.  (1)  General.  Except  as  provided 
in  paragraph  (d)(2)  of  this  section,  the 
administrator  of  a  group  health  plan,  as 
defined  in  section  733(a)(1)  of  the  Act, 
shall  furnish  to  each  participant  covered 
under  the  plan  and  each  beneficiary 
receiving  benefits  imder  the  plan  a 
summary,  written  in  a  manner 
caloUated  to  be  understood  by  the  -  ■ 
average  plan  participant,  of  any 
modification  to  the  plan  or  change  in 
the  infonnation  required  to  be  included 
in  the  summary  plan  description,  within 
the  meaning  of  paragraph  (a)  of  this 
section,  that  is  a  material  reduction  in 
covered  services  or  benefits  not  later 
than  60  days  after  the  date  of  adoption 
of  the  modification  or  change. 

(2)  90-day  alternative  rule.  The 
administrator  of  a  group  health  plan 
shall  not  be  required  to  furnish  a 
summary  of  any  material  reduction  in 
covered  services  or  benefits  within  the 
60-day  period  described  in  paragraph 
(d)(1)  of  this  section  to  any  participant 
covered  under  the  plan  or  any 
beneficiary  receiving  benefits  who 
would  reasonably  be  expected  to  be 
furnished  such  summary  in  connection 
with  a  system  of  communication 
maintained  by  the  plan  sponsor  or 
administrator,  with  respect  to  which 
plan  participants  and  beneficiaries  are 
provided  information  concerning  their 
plan,  including  modifications  and 
changes  thereto,  at  regular  intervals  of 
not  more  than  90  days  and  such 
communication  otherwise  meets  the 
disclosure  requirements  of  29  CFR 
2520.104b-l. 

(3)  "Material  reduction",  (i)  For 
purposes  of  this  paragraph  (d),  a 
"material  reduction  in  covered  services 
or  benefits"  means  any  modification  to 
the  plan  or  change  in  the  information 
required  to  be  included  in  the  summary 
plan  description  that,  independentiy  or 


in  conjunction  with  other 
contemporaneous  modifications  or 
changes,  would  be  considered  by  the 
average  plan  participant  to  be  an 
imp>ortant  reduction  in  covered  services 
or  benefits  imder  the  plan. 

(ii)  A  "reduction  in  covered  services 
or  benefits"  generally  would  include 
any  plan  modification  or  change  that: 
eliminates  benefits  payable  under  the 
plan;  reduces  benefits  payable  under  the 
plan,  including  a  reduction  that  occurs 
as  a  result  of  a  change  in  formulas, 
methodologies  or  scSiedules  that  serve 
as  the  basis  for  making  benefit 
determinations;  increases  deductibles, 
co-payments,  or  other  amounts  to  be 
paid  by  a  participant  or  beneficiary; 
reduces  the  service  area  covered  by  a 
health  maintenance  organization; 
establishes  new  conditions  or 
requirements  (e.g.,  preauthorization 
requirements)  to  obtaining  services  or 
benefits  under  the  plan. 

(e)  Applicability  date.  Paragraph  (d)  of 
this  section  is  appUcable  as  of  the  first 
day  of  the  first  plan  year  beginning  after 
June  30, 1997. 

6.  Section  2520.104b-l  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d)  and  adding  a  new  paragraph  (c)  to 
read  as  follows: 

f2S2ai04b-1    Dlsdosurs. 

•        •        •        *        • 

(c)  Disclosure  through  electronic 
media.  (1)  The  administrator  of  a  group 
health  plan  furnishing  documents 
described  in  section  104(b)(1)  of  the  Act 
through  electronic  media  will  be 
deemed  to  :.;atisfy  the  requirements  of 
paragraph  (b)(1)  of  this  section  with 
respect  to  participants  described  in 
paragraph  (c)(2)  of  this  section  if: 

(i)  The  administrator  takes 
appropriate  and  necessary  measures  to 
ensure  that  the  system  for  furnishing 
documents  results  in  actual  receipt  by 
participants  of  transmitted  information 
and  documents  (e.g.,  uses  return-receipt 
electronic  mail  feature  or  conducts 
periodic  reviews  or  surveys  to  confirm 
receipt  of  transmitted  information); 

(ii)  Electronically  delivered 
documents  are  prepared  and  furnished 
in  a  manner  consistent  with  the 
applicable  style,  format  and  cont«it 
requirements  (See  29  CFR  2520.102-2 
through  2520.102-5); 

(iii)  Each  participant  is  provided 
notice,  through  electronic  means  at  in 
writing,  apprising  the  participant  of  the 
document(s)  to  be  furnished 
electronically,  the  significance  of  the 
document  (e.g..  the  document  describes 
changes  in  the  benefits  provided  by 
your  plan)  and  the  participant's  ri^t  to 


request  and  receive,  free  of  charge,  a 
paper  copy  of  each  such  document;  and 
(iv)  Upon  request  of  any  participant, 
the  administrator  furnishes,  free  of 
charge,  a  paper  copy  of  any  document 
delivered  to  the  participant  through 
electronic  media. 

(2)  For  purposes  of  paragraph  (c)(1)  of 
this  section,  die  furnishing  of 
documents  through  electronic  media 
satisfies  the  requirements  of  paragraph 
(b)(1)  of  this  section  only  vrith  respect 
to  participants: 

(i)  Who  have  the  abiUty  to  effiectively 
access  at  their  worksite  documents 
furnished  in  electronic  form;  and 

(ii)  Who  have  the  opportunity  at  their 
worksite  location  to  readily  convert 
furnished  documents  from  electronic 
form  to  paper  form  free  of  charge. 

(3)  This  paragraph  (c)  applies  on  or 
afterjunel.  1997. 

•        •        •        •        • 

Signed  at  Washington,  D.C.  this  27th  day 
of  March,  1997. 

Diana  B«i:g, 

Assistant  Secretary,  Pension  and  Wdfare 
Benefits  Administration,  U.S.  Depaitanent  of 
Labor. 

(FR  Doa  97-8173  Filed  4-1-97;  12:52  pm) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Part  148 

[BPO-882-IFq 

RIN083»-AH75 

Indtvidual  Market  HaaNh  Inaurance 
Reform:  Portability  From  Group  to 
Indlviduai  Covaraga;  Fadaral  Ruiaa  for 
AccMS  in  the  Irtdlvidual  Martcet;  State 
Altamattve  Machaniama  to  Fadaral 
Rulaa 

AQENCY:  Department  of  Health  and 

Human  Services. 

ACTION:  Interim  final  rule  with  comment 

period. 

SUMMARY:  This  interim  final  rule  with 
comment  period  implements  section 
1 11  of  the  Health  Insurance  Portability 
and  Accountabihty  Act  of  1996,  which 
sets  forth  Federal  requirements  designed 
to  improve  access  to  the  individual 
health  insurance  market.  Certain 
"eligible  individuals"  who  lose  group 
health  insurance  coverage  are  assured ' 
availability  of  coverage  in  the  individual 
market,  on  a  guaranteed  issue  basis, 
%vithout  preexisting  condition 
exclusions.  In  addition,  all  individual 
health  insurance  coverage  must  be 
guaranteed  renewable.  Tliis  rule  also 
sets  forth  procedures  that  apply  to 
States  that  choose  to  implement  a 
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mechanium  under  State  law,  as  an 
alternative  to  the  Federal  requirements, 
with  respect  to  guaranteed  availability 
for  eligible  individuals.  It  also  sets  forth 
the  rules  that  apply  if  a  State  does  not 
substantially  enforce  the  statutory 
requirements. 

DATES:  Effective  date:  These  regulations 
ate  effective  April  8, 1997. 

Howew,  aOacted  parties  do  not  have 
to  comply  with  the  information 
collection  requirements  in  §§  148.120, 
148.122, 148.124,  148.126, 148.200,  and 
148.202  until  the  Department  has 
published  in  the  Federal  Register  the 
ctmtiol  numbers  assigned  by  the  OfBce 
of  Management  and  Budget  (OMB)  to 
these  infonnatioD  collection 
requirements.  Section  148.128  is 
currently  approved  under  emergency 
OMB  approval  niunber  0938-0699, 
which  will  expire  on  July  31, 1997,  but 
will  be  reapproved  with  the  sections 
refiarenced  aimve.  Publication  of  the 
control  numbers  notifies  the  public  that 
OMB  has  approved  these  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

Comment  date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  Jiily  7,  1997. 

Applicability  dates:  The  various  dates 
diat  these  regulations  are  applicable  are 
set  forth  in  the  Supplementary 
Information  section  of  the  preamble. 
ODOHCTBCB:  Mail  written  comments  (1 
cmginal  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Htmian  Services,  Attention:  BPD- 
882-IFC,  P.O.  Box  26676,  Baltimore, 
MD  21287-0488. 

If  you  prefer,  you  may  deliver  your 
wrritten  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW..  Washington,  DC  20201,  or 
Room  C5-09-26.  7500  Security 

Boulevard,  Baltimore,  MD  21244- 

1850. 

Because  of  stafBng  and  resoxirce 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  or  E-mail 
transmission.  In  commenting,  please 
refer  to  file  code  BPD-882-IFC. 
Comments  received  timely  will  be 
available  for  pubic  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  aftisr  publication 
of  a  dociunent,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  ajn.  to 
5  p.m.  (phone:  (202)  600-7890). 


Copies:  To  order  copies  of  the  Federal 
RegistBr  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  fexing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
dociunent  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 
FOR  RiRTHER  MFORMATION  COKTACT: 
Gertrude  Saunders  of  the  Insurance 
Reform  Implementation  Task  Force 
(KITF),  (410)  786-5888. 

SUPPLEMENTARY  INFOnMATKM: 

L  Summary  of  Recent  Legislation 

The  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA, 
Pub.  L.  104-191)  was  enacted  on  August 
21, 1996.  Title  I  of  the  statute  enacted 
reforms  in  both  the  group  and 
individual  health  insurance  markets,  in 
part,  to  help  many  individuals  maintain 
insurance  coverage  if  they  lose  or  leave 
their  jobs.  Sections  101  through  103  of 
HIPAA  amended  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA),  the  Public  Health  Sendee  Act 
(PHS  Act),  and  the  Internal  Revenue 
Code  of  1986  (Code)  to  provide  for 
improved  access  and  renewability  with 
respect  to  employment-related  group 
health  plans  (GHPs),  and  health 
insurance  coverage  sold  in  connection 
with  GHPs.  Section  111  of  HIPAA 
amends  the  PHS  Act  to  improve 
availability  and  renewability  in  the 
individual  market 

Group  health  plans  are  generally 
regulated  by  the  Department  of  hahox 
under  ERISA,  and  try  the  Internal 
Revenue  Service  under  the  Code.  For 
health  insurance  coverage  sold  to  group 
health  plans,  and  sold  in  the  individual 
market,  the  insiuance  issuers  are 
regulated  by  the  States  under  State  law. 

We  believe  that  the  individual  health 
insurance  market  provisions  of  HIPAA 
recognize  that  States  play  the  primary 
role  in  the  regulation  of  insurance,  and 
afford  the  States  great  flexibility  in 
implementing  the  reforms  required  by 
the  statute.  While  the  statute  provides 
enforcement  authority  to  HHS  in  the 
event  that  a  State  substantially  fails  to 
enforce  Fadetal  requirements,  the 


primary  authority  clearly  rests  with  the 
States. 

This  rule  only  pertains  to  the 
individual  market  changes  made  to 
sections  2741  through  2763  and  2791  of 
the  PHS  Act  by  section  111  of  HIPAA. 
For  rules  implementing  the  group 
market  provisions  of  HIPAA,  see  the 
"Interim  Rules  for  Health  Insurance 
Portability  for  Group  Health  Plans" 
(BPD-890-IFC),  which  is  published 
elsewhere  in  this  Federal  Register. 

n.  Provisions  of  This  Interim  Final  Rule 

A.  Guaranteed  Availability — General 

The  statue  requires  all  health 
insurance  issuers  offering  coverage  in 
the  individual  market  to  accept  any 
"eligible  individuals"  who  apply  for 
coverage,  without  imposing  a 
preexisting  condition  exclusion. 

A  health  insurance  issuer  means  an 
insurance  company,  insurance  service, 
or  insurance  organization  (including  an 
HMO)  that  is  licensed  to  engage  in  the 
business  of  insurance  in  a  State  and  that 
is  sub|ect  to  State  law  that  regulates 
insurance  within  the  meaning  of  section 
514(b)(2)  of  the  ERISA.  The  term  does 
not  include  a  group  health  plan.  For 
purposes  of  this  nde,  we  will  use  the 
term  "issuer"  to  mean  a  health 
insurance  issuer. 

1.  Definition  of  an  Eligible  Individual 
(§  148.103) 

An  eligible  individiud  must  met 
several  criteria: 

•  The  individual  must  have  at  least 
18  months  of  creditable  coverage 
without  a  significant  break  in  coverage. 

The  rules  for  determining  creditable 
coverage  are  set  forth  in  the  group 
market  regulations  at  §  146.113  and 
explained  in  the  preamble  to  that 
regulation.  In  general,  creditable 
coverage  includes  almost  any  type  of 
health  care  coverage.  A  significant  break 
in  coverage  is  63  days  without  any 
creditable  coverage.  This  requdrement  is 
related  to  the  group  market  rules,  since 
an  individual  in  the  group  market  is 
protected  against  preexisting  condition 
exclusions  under  any  ciiounstances  if 
the  individual  has  18  months  of 
creditable  coverage  without  a  significant 
break.  As  with  the  group  market  rules. 
States  may  have  requirements  that  are 
more  generous  to  individuals.  For 
instance,  a  State  may  require  less  than 
18  months  of  creditable  coverage  in 
order  to  be  considered  an  eligible 
individual  in  the  individual  market  It 
may  also  lengthen  the  significant  break 
in  coverage  period  from  63  days  to  some 
longer  period. 

We  are  also  including  a  provision  in 
$  148.120(1X2)  that  deems  certain 
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children  to  be  eligible  individuals,  even 
if  they  do  not  have  a  full  18  months  of 
creditable  coverage.  These  are  children 
who  were  covered  under  any  creditable 
coverage  within  30  days  of  birth, 
adoption,  or  placement  for  adoption, 
and  have  not  had  a  significant  break  in 
coverage.  Under  §§  146.111(b)  and 
146.117(b)(5),  these  children  are  entitled 
to  a  special  enrollment  period  under  a 
group  health  plan  or  group  health 
insurance  coverage,  and  are  fully 
protected  from  the  imposition  of 
preexisting  condition  exclusions  imder 
the  group  coverage.  We  believe  that 
deeming  these  children  to  be  eligible 
individuals  is  necessary  in  order  to 
carry  out  clear  congressional  intent  to 
provide  special  protection  for  them. 

•  The  mdiviaual's  most  recent 
coverage  must  have  been  under  a  group 
health  plan. 

There  is  no  limit  on  the  amoiuit  of 
time  that  must  have  been  spent  under 
group  coverage — one  day  is  sufficient 
The  coverage  must,  however,  be  imder 
a  group  health  plan  as  defined  in  Part 
146,  which  means  it  must  be 
employment-related.  However,  it  does 
not  have  to  be  a  group  health  plan  that 
is  regulated  under  ERISA.  It  may  be 
under  governmental  or  church  plans  (or 
under  health  insurance  coverage  offered 
in  connection  with  either  type  of  group 
health  plan).  Governmental  plans  are 
plans  for  employees  of  government 
entities,  not  public  welfere  or  other 
benefit  plans  such  as  Medicare, 
Medicaid,  or  IHS. 

•  The  individual  caimot  currently  be 
eligible  for  Medicare  or  Medicaid  or 
covered  under  any  other  health 
insurance. 

This  requires  that  the  individual 
actually  be  covered  imder  the  health 
insurance.  Except  for  COBRA  or  similar 
continuation  coverage,  the  individual 
who  has  the  option  of  purchasing  some 
sort  of  health  insiirance  and  does  not  do 
so  may  still  meet  the  definition  of  an 
elimble  individual. 

This  interpretation  of  the  law  permits 
an  individual  to  choose  among  options. 
In  addition  to  the  products  that  are 
available  to  him  or  her  as  an  eligible 
individual,  the  individual  may  have 
available  a  conversion  policy,  other 
coverage  sold  in  the  individual  market 
on  an  underwritten  basis,  or  coverage 
through  any  associations  to  which  the 
individual  may  be  eligible  to  join. 
Eligible  individuals  cannot  be  required 
to  obtain  denials  of  other  coverage  (a 
conmion  requirement  of  many  risk 
pools)  because  the  only  disqualifying 
circumstance  is  "having"  oUier 
coverage,  not  having  other  options 
available.  Nevertheless,  individuals  will 
want  to  eiqilore  other  options  to  ensure 


that  they  obtain  the  best  coverage  for  the 
lowest  cost 

•  The  individual  has  both  elected  and 
exhausted  any  continuation  coverage 
available  urtder  COBRA  or  a  similar 
State  program. 

This  requirement  means  that  if  an 
individiial's  qualifying  event  entides 
him  or  her  to  more  thui  18  months  of 
COBRA  coverage,  the  individual  must 
exhaust  all  the  COBRA  coverage  that  is 
available  to  him  or  her  before  becoming 
eligible  under  HIPAA's  individual 
market  rules.  Many  State  laws,  by 
contrast,  require  less  than  18  months. 
Therefore,  an  individual  would  need  to 
aggregate  prior  group  coverage  with  the 
coverage  under  the  mini-COBRA  to 
reach  the  minimum  of  18  months  of 
creditable  coverage  required  to  be  an 
eligible  individual.  Note,  however,  that 
the  exhaustion  requirement  refers  only 
to  the  continuation  coverage  that  is 
mandated  imder  Federal  law  (COBRA) 
or  a  similar  program  under  State  law 
(sometimes  referred  to  as  "mini- 
COBRA").  An  individual,  however,  is 
not  required  to  accept  a  "conversion" 
policy  that  may  be  available  when 
continuation  coverage  ends,  and  should 
be  careful  about  doing  so.  Continuation 
coverage  meets  the  criterion  of  coverage 
for  both  the  individual  and  group 
markets.  An  individual  who  accepts  a 
conversion  policy,  however,  TTuiint«inj» 
eligibilify  only  for  the  group  market  and 
forfeits  the  ri^t  to  be  an  "eligible 
individual,"  for  the  individual  market 
This  is  so  because  the  statute  provides 
no  portability  from  one  individual 
policy  to  another.  A  conversion  policy 
is  an  individual  policy,  not  a  group 
policy,  even  though  prior  group 
coverage  is  a  prerequisite  to  qualifying 
for  the  conversion  policy. 

•  Residency  requirements.  We  wish 
to  clarify  that  States  may  not  require  a 
specific  period  of  residency  for  HIPAA 
protected  eligible  individuals,  however. 
States  may  require  that  an  HIPAA 
eligible  individual  be  a  State  resident  to 
be  eligible  for  protection  under  . 
applicable  State  law. 

2.  State  Flexibilify 

States  are  given  the  flexibility  either 
to  enforce  the  Federal  requirements  set 
forth  in  §  148.120,  or  to  implement  an 
alternative  mechanism,  under  State  law, 
that  achieves  the  statutory  mandate  of 
providing  eligible  individuals  with 
access  to  individual  health  insurance,  or 
comparable  coverage,  without 
preexisting  condition  exclusions.  The 
statute  provides  that  if  States  notify  the 
Secretary  no  later  than  April  1, 1997, 
with  supporting  information,  that  they 
intend  to  implement  an  alternative 
mechanism  by  )anuary  1. 1998,  they 


will  be  presiuned  to  be  implementing  a 
mechanism  as  of  July  1. 1997  (the 
effective  date  of  the  statute).  Alternative 
mechanisms  are  discussed  in  section 
ILF.  of  this  preamble. 

If  a  Stete  chooses  to  enforce  the 
Federal  guaranteed  availability 
requirements  [sometimes  referred  to  as 
the  "Federal  fallback"  requirements), 
the  provisions  of  §  148.120  apply,  and 
must  be  enforced  by  the  Stete  under 
Stete  law.  If  the  Stete  implemmts 
neither  an  alternative  mechanism,  nor 
the  Federal  fallback  requirements,  we 
will  implement  the  Federal  fallback 
provisions  in  that  State  and  will  enforce 
those  requiremente  using  the  penalfy 
provisions  specified  in  §§  148.200  and 
148.202. 

B.  Alternative  Coverage  Under  the 
Federal  Fallback  Provisions 

In  accordance  with  §  148.120(c).  if  the 
Federal  fallback  provisions  are  in  effect 
in  a  Stete,  an  issuer  that  offers  health 
insurance  coverage  in  the  individual 
market  in  that  Stete  may  elect  to  limit 
coverage  by  making  only  two  policies 
available  to  eligible  individuals. 

1.  Limitetion  of  Policy  Forms — General 

The  issuer  may  limit  the  individual 
maricet  coverage  it  offers  as  long  as  it 
offers  two  different  policy  forms.  Both 
policy  forms  must  be  designed  for,  made 
generally  available  to,  actively  marketed 
to,  and  enroll  both  eligible  and  other 
individuals,  and  meet  one  of  two 
requirements  regarding  policy  forms 
described  in  §  148.120(cX2)  and  (cXS)- 

The  stetute  creates  an  ambiguify  when 
it  indicates  that  policy  forms  that  have 
difiierent  cost-sharing  arrangements  or 
diffiarent  riders  must  be  considered 
different  policy  forms.  It  is  our 
understanding  that  this  is  inconsistent 
with  Stete  law  definitions  of  a  policy 
form,  which  refer  to  a  contract  form  that 
is  filed  with  the  Stete,  which  has  a 
number  assigned  to  it  and  which  may 
have  more  than  one  cost-sharing 
arrangement  Since  the  stetute  does  not 
define  "policy  form,"  we  believe  the 
stetutory  intent  was  to  leave  the 
definition  to  Stete  law. 

However,  we  also  believe  the  intent  of 
the  stetutory  requirement  of  two 
difiierent  policy  forms  was  to  ensure  that 
eligible  individuals  would  have  some 
choice  of  coverage  and/or  cost  for  that 
coverage.  Because  differences  in  levels 
of  cost  sharing  in  out-of-pocket 
spending  are  among  the  most  important 
determinants  of  price,  for  Federal 
enforcement  purposes,  we  would 
interpret  this  stetutory  provision  to 
mean  that  significant  differences  in 
deductibles  or  other  significantiy 
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different  cost-sharing  arrangements 
provide  sufficient  choice. 

2.  Most  Popular  Policies 

Under  §  148.120(c)(2).  the  health 
insiuance  issuer  may  choose  to  offer  the 
policy  forms  for  individual  health 
insurance  coverage  with  the  largest,  and 
the  second  largest,  premiiun  volume  of 
all  similar  pohcy  forms  offered  by  the 
issuer  in  the  State,  or  applicable 
marketing  or  service  area,  for  the  period 
involved.  In  the  absence  of  applicable 
State  standards,  "premium  volume" 
means  earned  premiums  for  the  last 
reporting  year.  In  the  absence  of 
applicable  State  standards,  the  last 
reporting  year  is  the  period  from 
October  1  through  September  30  of  the 
preceding  year.  Blocks  of  business 
closed  imder  applicable  State  law  are 
not  included  in  calculating  premium 
volume. 

3.  Representative  Pohcy  Forms 

Under  §  148.120(c)(3),  the  health 
insurance  issuer  may  choose,  instead,  to 
offier  a  lower-level  and  higher-level 
coverage  poUcy  form.  Each  of  these 
policy  forms  must  meet  the 
requirements  of  §  148.120(c)(3)(ii), 
which  state  that  issuers  must  include 
benefits  substantially  similar  to  other 
individual  health  insurance  coverage 
offered  by  the  issuer  in  the  State;  and 
must  be  covered  under  a  method 
described  in  §  148.120(c)(3)(ii)(D) 
pertaining  to  risk  adjustment,  risk 
spreading,  risk  spreading  mechanism,  or 
financial  subsidization;  and  must  meet 
all  applicable  State  requirements. 

In  a  State  that  chooses  to  enforce  the 
Federal  ftdlback  provisions  instead  of  an 
alternative  mechanism,  the  issuer  must 
provide  the  appropriate  state  authorities 
with  any  docimientation  required  by  the 
State  (§  148.120(c){5)(i)).  In  a  State 
where  we  enforce  the  individual  market 
provisions,  the  issuer  must  provide  us 
with  documentation  that  we  determine 
to  be  necessary  (§  148,1 20(c)(5)(ii)).  The 
following  is  an  example  of  what  we 
would  expect  to  be  a  minimum  level  of 
documentation: 

(A)  Issuer  name,  address,  and 
explanation  of  corporate  and  company 
stnictxire. 

(B)  Information  on  all  products 
ofEsred  by  the  issuer  in  the  individual 
market. 

(C)  If  the  issuer  elects  the  option  for — 
(i)  The  most  popular  policies,  data  on 

premium  volumes  of  all  policy  forms 
offered  by  the  issuer  in  the  individual 
market;  or 

(ii)  Representative  coverage,  data, 
assumptions,  and  methods  used  to 
calciUate  the  actuarial  values  of  the  two 
representative  policy  forms. 


P)  Explanation  of  how  the  issuer  is 
complying  with  the  provisions  of 
HIPAA. 

(E)  List  of  all  products  the  issuer  is 
making  or  will  make  available  to  eligible 
individuals  and  an  explanation  of  how 
the  issuer  will  inform  eligible 
individuals  of  these  policy  forms,  with 
copies  of  all  marketing  material. 

(F)  Description  of  risk  spreading  and 
financial  subsidization  mechanism. 

For  pohcy  forms  already  being 
marketed  as  of  July  1, 1997  (the  effiective 
date  of  the  Federal  fallback  provisions), 
the  issuer  must  submit  the  information 
to  HCFA  no  later  than  September  1, 
1997.  For  other  poUcy  forms,  the  issuer 
must  submit  the  information  90  days 
before  the  beginning  of  the  calendar 
year  in  which  the  issuer  wants  to  market 
the  policy  form. 

4.  Special  Rules  for  Network  Plans 

An  issuer  that  offers  coverage  in  the 
individual  market  through  a  network 
plan  may  require  that  eligible 
individuals  hve.  reside,  or  work  within 
the  service  area  for  the  plan 
(§  148.120(d)).  An  issuer  may  also  deny 
coverage  if  it  has  demonstrated  the 
following,  if  required,  to  the  appropriate 
State  authority: 

•  It  does  not  have  the  capacity  to 
deliver  services  adequately  to  additional 
individual  enroUees  because  of  the 
volume  of  current  group  contract 
holders  and  enroUees,  and  to  ciurent 
individual  enroUees.  In  addition,  the 
issuer  must  not  offer  any  coverage  in  the 
individual  market  within  that  service 
area  for  a  period  of  180  days  after  the 
coverage  is  denied. 

•  It  uniformly  denies  coverage  to  an 
individual  without  regard  to  any  health 
status-related  factor  or  whether  the 
individual  is  an  eligible  individual. 

5.  Apphcation  of  Financial  Capacity 
Limits 

A  health  insiu-ance  issuer  may  deny 
coverage  in  the  individual  market  to  an 
eUgible  individual  if  the  issuer  has 
demonstrated  the  following,  if  required, 
to  the  applicable  State  authority 
(§  148.120(e)(1)): 

•  It  does  not  have  the  financial 
reserves  necessary  to  underwrite 
additional  coverage. 

•  It  uniformly  denies  coverage  to  an 
individual  without  regard  to  any  health 
status-related  factor  or  whether  the 
individual  is  an  eUgible  individual. 

In  those  States  under  Federal 
enforcement  of  the  individual  market 
provisions,  the  demonstration  of  a  lack 
of  capacity  to  provide  services,  or  a  lack 
of  financial  capacity,  must  be  made  to 
us  rather  than  the  State  (§  148.120(e)(2)). 
The  issuer  must  not  deny  coverage  to 


any  eUgible  individual  until  30  days 
after  we  receive  and  do  not  reject  the 
required  information.  We  are  currently 
developing  reporting  requirements  for 
this  information  and  we  request 
comments  regarding  criteria  that  woifld 
be  fair  to  all  issuers,  and  at  the  same 
time  promote  the  intent  of  the  law  to 
guarantee  access  to  health  insurance 
coverage  for  aU  eligible  individuals. 

An  issuer  that  denies  coverage  in  any 
service  area  is  provided  in 
§  148.120(e)(1),  as  prohibited  from 
offering  that  coverage  in  the  individual 
market  for  a  period  of  180  days  after  the 
later  of  the  date  coverage  is  denied  or 
the  issuer  demonstrates  4o  the 
applicable  State  authority  (if  required 
under  appUcable  State  law)  that  the 
issuer  has  sufficient  financial  reserves  to 
underwrite  additional  coverage.  A  State 
may  apply  the  180  day  suspension 
described  in  §  148.120(e)(3)  on  a 
service-area-specrfic  basis. 

6.  Dependent  Coverage 

In  general,  if  an  issuer  offers  policies 
in  the  individual  market  that  provide 
dependent  coverage,  the  issuer  may 
apply  a  preexisting  condition  exclusion, 
as  allowed  under  applicable  State  law, 
to  dep>endents  who  are  not  eligible 
individuals  (§  148.120(f)).  However,  the 
issuer  may  not  apply  a  preexisting 
condition  exclusion  on  certain  children 
who  have  less  than  18  months 
creditable  coverage  but  are  protected 
from  an  exclusion  under  the  group 
market  rules  of  Part  146. 

These  children  are  dependents  who 
were  enrolled  as  a  dependent  under  a 
group  health  plan  within  30  days  of 
birth,  adoption,  or  placement  for 
adoption  and  have  not  had  a  significant 
break  in  coverage.  We  believe  that  the 
statute  did  not  intend  to  eUminate  this 
protection  for  children  who  could  not 
have  been  enroUed  any  earUer  (that  is. 
before  birth,  adoption,  or  placement  for 
adoption),  and  thus  could  not  possibly 
have  aggregated  18  months  of  creditable 
coverage. 

7.  Construction  of  Provisions 

The  regulation  clarifies  several  areas 
that  are  not  affected  by  this  regulation 
(§  148.120(g)).  A  health  insurance  issuer 
offiering  health  insurance  coverage  only 
in  connection  with  group  health  plans, 
or  only  through  one  or  more  bona  fide 
associations,  or  both,  is  not  required  to 
offer  that  type  of  coverage  in  the 
individual  market.  Similarly,  an  issuer 
that  only  offers  a  conversion  poUcy  in 
connection  with  a  group  health  plan  is 
not  considered  to  "be  an  issuer  offering 
individual  health  insuirance  coverage. 
The  premium  amount  that  an  issuer 
charges  for  coverage  in  the  individual 
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market  is  only  restricted  by  applicable 
State  law.  An  issuer  offiaring  coverage  in 
the  individual  market  is  not  prohibited 
from  establishing  premiimi  discounts  or 
rebates,  or  modifying  appUcable 
copayments  or  deductibles,  in  return  for 
adherence  to  programs  of  health 
promotion  and  disease  prevention.  Also, 
issuers  are  not  required  to  reopen  blocks 
of  business  that  have  been  closed  under 
appUcable  State  law,  and  an  issuer  in 
the  individual  market  is  not  required  to 
offer  a  family  coverage  option  with  any 
poUcy  form  unless  State  law  requires 
the  issuer  to  do  so. 

In  addition,  if  an  issuer  elects  to  sell 
coverage  to  an  individual  who  is  not  an 
eligible  individual,  the  issuer  may  apply 
a  preexisting  condition  exclusion  period 
as  permitted  imder  State  law.  The 
mPAA  group  rules  relating  to  reduction 
of  preexistinjg  condition  exclusion 
periods  do  not  apply  in  the  individual 
maricet  unless  a  State  chooses  to  apply 
them. 

8.  Broad  Preclusion  of  Preexisting 
Condition  Exclusions  for  Eligible 
Individuals 

The  individual  market  provisions 
(§  148.120(a)(2))  preclude  an  issuer  from 
imposing  on  an  eUgible  individual  a 
preexisting  condition  exclusion  as 
defined  under  section  2701(b)(1)(A)  of 
the  PHS  Act.  That  definition  is  very 
broad,  including  any  limitation  relating 
to  a  condition  based  on  the  bet  that  the 
condition  was  present  before  the  date  of 
enrollment  under  the  coverage,  whether 
or  not  any  medical  advice,  diagnosis, 
care,  or  treatment  was  recommended  or 
received  before  that  date. 

9.  Treatment  of  Coverage  Under  the 
Federal  Employee  Health  Benefit  Plan 
(FEHBP) 

Federal  employees  are  not  subject  to 
COBRA,  but  they  may  elect  Federal 
Employee  Temporary  Continuation 
Coverage  (TCC).  This  continuation 
coverage,  like  COBRA,  is  considered 
group  coverage.  While  the  individual  is 
luider  the  continuation  coverage,  the 
individual  is  stiU  eligible  for  group 
coverage  until  that  coverage  has  been 
exhausted.  Therefore,  the  individual 
does  not  qualify  as  an  eligible 
individual  in  the  individual  market  by 
simply  failing  to  exhaust  TCC. 

C.  Guaranteed  Renewability 

Section  148.122  requires  that  a  health 
insiuance  issuer  providing  individual 
health  insurance  coverage  to  an 
individual,  renew  or  "continue  in  force" 
the  coverage  at  the  option  of  the 
individual.  "Continue  in  force"  means 
that  the  issuer  mnintiiin.<  the  same 
poUcy  form  that  the  individual 


purchased.  The  requirements  in  this 
section  apply  to  all  individuals 
purchasing  health  insurance  coverage  in 
the  individual  mari(et,  not  only  eligible 
individuals. 

A  health  insurance  issuer  may  * 
nonrenew  or  discontinue  health  - 
insurance  coverage  of  an  individual  in 
the  individual  market  only  for  the 
foUowing  reasons:  nonpayment  of 
premtems,  fraud,  termination  of  plan, 
movement  outside  service  area,  and 
cessation  of  association  membership.  If 
coverage  is  terminated  based  on 
movement  outside  the  service  area  and 
cessation  of  association  membership, 
coverage  must  be  terminated  unifonnly 
without  regard  to  the  health  status- 
related  factor  of  any  covered 
individuals.  Health  status-related  factor 
is  defined  in  §  144.103  (definitions  for 
the  group  and  individual  health 
insurance  markets.) 

Becoming  eligible  for  Medicare  by 
reason  of  age  or  otherwise  is  not  a  basis 
for  nonrenewal  or  termination  of  an 
individual's  health  insurance  coverage 
in  the  individual  maiicet.  because  it  is 
not  included  in  the  statute's  specificaUy 
defined  list  of  permissible  reasons  for 
nonrenewal.  If  permitted  by  State  law, 
however,  poUcies  that  are  sold  to 
individuals  before  they  attain  Medicare 
eligibiUty  may  contain  coordination  of 
benefit  clauses  that  exclude  payment 
tmder  the  poUcy  to  the  extent  that 
Medicare  pays. 

Issuers  who  decide  to  discontinue 
offering  a  particular  type  or  aU  coverage 
in  the  individual  market  are  subject  to 
certain  requirements  outlined  in 
§  148.122  (d)  and  (e).  Issuers 
discontinuing  aU  coverage  in  the 
individual  market  are  prohibited  from 
issuing  coverage  in  the  market  and  State 
involved  for  5  years  following  the  date 
of  discontinuation  of  the  last  coverage 
policy  not  renewed  (§  148.122(f)). 

Issuers  may  modify  the  health 
insurance  coverage  for  a  poUcy  form 
only  at  the  time  of  coverage  renewal,  if 
the  modification  is  consistent  with  State 
law  and  effiective  uniformly  for  aU 
individuals  with  that  poUcy  form 
(§  148.122(g)). 

In  the  case  of  health  insurance 
coverage  made  available  by  a  health 
insurance  issuer  in  the  individual 
market  to  individuals  only  through  one 
or  more  associations,  the  reference  to  an 
"individual"  is  deemed  to  include  a 
reference  to  the  association 
(§  148.122(h)). 

D.  Certification  of  Coverage 

Section  148.124  specifies  that  an 
issuer  in  the  individual  market  must 
provide  a  certificate  of  creditable 
coverage,  and,  if  required,  make  certain 


other  disclosures  regarding  an 
individual's  coverage  under  an 
individual  poUcy.  In  general,  the 
(»rtificates  and  disclosure  requirements 
are  substantially  identical  to  the 
relevant  provisions  of  §  146. 11 5  that 
apply  to  health  insurance  coverage 
ofCared  by  issuers  in  the  group  market 
The  preamble  accompanying  the  group 
maricet  regulation  published  elsewhere 
in  this  Federal  Register  explains  these 
procedures  in  detail.  The  certificates 
and  other  disclosure  of  information  are 
intended  to  enable  individuals  to  avoid 
or  reduce  preexisting  condition 
exclusions  included  under  subsequent 
group  health  insurance  coverage  the 
individual  may  obtain. 

The  following  model  is  different  from 
the  model  certificate  in  the  group 
market  regiilation.  The  individual 
market  model  certificate  provides  for 
the  date  that  the  substantiaUy 
completed  appUcation  was  received 
from  the  policyholder.  This  date  tolls 
the  significant  break  period. 

Cntificats  of  IndivUul  HMkk  IiHvmiKa 
Cowa^B 

*  IMPORTANT— This  ceitificats  providat 
evidence  of  your  health  coverage.  You  may 
need  to  furnish  this  certificate  if  you  heromw 
eligible  under  a  group  health  plan  that 
excludes  coverage  for  medical  conditions  you 
have  before  you  enroll,  if  medical  advice, 
diagnosis,  care,  or  treatment  is  recommended 
or  received  for  the  condition  during  the  6 
months  before  you  enroll  in  the  new  plan.  If 
you  become  covered  under  another  group 
health  plan,  check  with  the  plan 
administrator  to  see  if  you  iMed  to  provide 
this  certificate.  You  may  also  need  this 
certificate  to  establish  your  right  to  buy 
coverage  for  yourself  (v  your  bmily ,  with  no 
exclusion  for  previous  medical  conditions,  if 
you  are  not  covered  under  a  group  health 
plan. 

1.  Date  of  this  certificate:  " 

2.  Name  of  ftolicyholder 

3.  Identification  nimibw  of  policyholder 


4.  Name  of  any  dependents  to  whom  this 
certificate  applies: 

5.  Name,  address,  and  telephone  numlier  of 
issuer  responsible  for  providing  this 
certificate: 


6.  For  further  information.  caU: 


7.  If  all  individual(8)  identified  in  items  2 
and  4  have  at  least  18  months  of  creditable 
covnage  (disr^arding  periods  of  coverage 

before  a  63-day  break),  check  here and 

skip  items  8  and  9. 

8.  Date  coverage  began: 

9.  Date  that  a  substantially  completed 
application  was  received  from  the 
policyholder 

10.  Date  coverage  ended: (or 

check  here  if  coverage  is  continuing  as  of  the 
date  of  this  certificate: ) 


M990 
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^(atK  Separate  certificates  will  be 
furnished  LF  infonnation  is  not  identical  Ear 
the  policyholder  and  each  dependent 

Individuals  have  the  right  to  receive 
a  certificate  automatically  (an  automatic 
certificate)  when  they  lose  coverage 
under  an  individual  policy.  A  certificate 
must  also  be  provided  upon  a  request 
by,  or  on  behalf  of.  an  individual  no 
later  than  24  months  after  coverage 
ceases.  The  certificate  must  be  provided 
at  the  earliest  time  that  an  issuer,  acting 
in  a  reasonable  and  prompt  fashion,  can 
provide  the  certificate.  The  certificate 
must  also  be  provided  consistent  with 
State  law. 

An  issuer  of  an  individual  policy  is 
required,  to  the  same  extent  as  an  issuer 
of  insurance  in  the  group  market,  to 
prepare  certificates  with  respect  to  the 
coverage  of  any  of  the  individual's 
dependents  that  are  covered  under  the 
individual  policy.  During  a  transitional 
period  until  July  1, 1998.  an  issuer  may 
satisfy  its  obligation  to  provide  a  written 
certificate  regarding  the  coverage  of  a 
dependent  of  a  policyholder  by 
providing  the  name  of  the  policyholder 
covered  by  the  policy  and  specifying  the 
type  of  coverage  as  family  coverage.  If 
requested  to  provide  a  certificate  related 
to  a  dependent,  however,  the  issuer 
must  make  reasonable  efforts  to  obtain 
and  provide  the  name  of  the  dependent 

For  certain  types  of  creditable 
coverage,  including  under  a  State  health 
benefits  risk  pool,  a  public  health  plan, 
and  section  5(e)  of  the  Peace  Corps  Act, 
the  statute  does  not  identify  a  particular 
entity  that  is  responsible  for  providing 
a  certificate.  However,  any  issuer  that 
provides  coverage  in  connection  with 
those  programs  must  provide 
certificates. 

E.  Determination  of  an  Eligible 
Individual 

An  issuer  is  potentially  subject  to 
civil  money  penalties  if  it  denies 
coverage,  or  applies  a  preexisting 
condition  exclusion  to,  an  eligible 
individual,  imless  it  can  show  that  it 
did  not  know,  or  exercising  reasonable 
diligence  could  not  have  known,  of  the 
violation.  Section  146.126  specifies  that 
the  issuer  is  responsible  for  determining 
whether  an  applicant  is  an  eligible 
individual,  and  must  exercise 
reasonable  diligence  in  making  this 
determination.  An  issuer  could,  for 
example,  include  questions  on  the 
application  form  that  would  be  designed 
to  elicit  information  that  would  indicate 
that  the  appUcant  may  be  an  eligible 
individual. 

An  individual  seeking  to  establish 
that  he  or  she  is  an  eligible  individual 
may  not  have  a  certificate  of  creditable 
coverage  that  establishes  18  months  of 


creditable  coverage,  and  that  the  most 
recent  period  of  creditable  coverage  is  in 
a  group  health  plan.  The  individual  has 
the  same  right  to  demonstrate  periods  of 
creditable  coverage  as  in  the  group 
market.  Thus  the  issuer  must  take  into 
account  all  information  that  the 
individual  presents,  and  must  treat  the 
individual  as  having  furnished  a 
certificate  if  the  individual  attests  to  the 
period  of  creditable  coverage,  th^ 
individual  presents  relevant 
corroborating  evidence  of  some 
creditable  coverage  during  the  period, 
and  the  individual  cooperates  with  the 
issuer's  efforts  to  verify  the  individual's 
coverage. 

F.  State  Flexibility 

1.  Alternative  Mechanism 

If  a  State  implements  an  alternative 
mechanism  as  described  in  §  148.128. 
the  State  does  not  have  to  enforce  the 
"Federal  fallback"  provisions  for 
guaranteed  availability,  although  it  must 
still  enforce  the  guaranteed  renewability 
provisions  set  forth  in  §  148.122. 
Although  the  law  recognizes  diversity 
among  the  States  by  allowing  for  an 
alternative  mechanism,  there  are 
minimum  requirements  for  an 
alternative  mechanism.  Under 
§  148.128,  an  alternative  mechanism 
must  meet  the  following  reauirements: 

•  Provide  a  choice  ofhealth 
insurance  coverage  to  all  eligible 
individuals. 

•  Not  impose  any  preexisting 
condition  exclusions  and  affiliation 
periods  for  coverage  of  an  eligible 
individual. 

•  Include  at  least  one  policy  form  of 
coverage  that  is  comparable  to  either 
one  of  the  following: 

+  Comprehensive  health  insurance 
coverage  offered  in  the  individual 
market  in  the  State. 

+  A  standard  option  of  coverage 
available  under  the  group  or 
individual  health  insurance  laws  of 
the  State. 

•  Implement  one  of  the  following: 

+  The  National  Association  of  Insurance 
Commissioners  (NAIC)  Small 

-  Employer  and  Individual  Health 
Insurance  Availability  Model  Act,  as 
it  applies  to  individual  health 
insurance  coverage,  and  as  revised  in 
State  regvdations  to  meet  all  the 
requirements  of  Part  148  of  this  rule 
and  Part  144  published  elsewhere  in 
this  Federal  Register  with  the  group 
market  rules. 

••■  The  Individual  Health  Insurance 
Portability  Model  Act,  as  adopted  on 
June  3. 1996,  and  revised  in  State 
regulations  to  meet  all  the 
requirements  of  Part  148  of  this  rule 


and  Part  144  published  elsewhere  in 

this  Federal  Register  with  the  group 

market  rules. 
+  A  qualified  high-risk  pool  that 

provides  for  the  following: 

— Health  insurance  coverage  (or 
comparable  coverage)  to  all  eligible 
individuals  that  does  not  impose 
any  preexisting  condition  exclusion 
or  affiliation  periods  %vith  respect  to 
this  coverage  for  all  eligible 
individuals. 

— Premium  rates  and  covered  benefits 
for  that  coverage  consistent  with 
standards  included  in  the  NAIC 
Model  Health  Plan  for  Uninsurable 
Individuals  Act  in  effect  on  August 
21, 1996,  and  revised  in  State 
regulations  to  meet  all  the 
requirements  of  Part  148  of  this  rule 
and  Part  144  published  elsewhere 
in  this  Federal  Register  with  the 
group  market  rules, 
■f  Another  mechanism — 

— That  provides  for  risk  adjustment, 
risk  spreading,  or  a  risk-spreading 
mechanism  (among  issuers  or 
policies  of  an  issuer)  or  otherwise 
provides  for  some  financial 
subsidization  for  eligible 
individuals,  including  through 
assistance  to  participating  issuers, 
or 

— Under  which  each  eligible 

individual  is  provided  a  choice  of 
all  individual  health  insurance 
coverage  otherwise  available. 

2.  Permissible  Forms  of  Mechanisms 

A  private  or  public  individual  health 
insurance  mechanism  (such  as  a  health  ^ 
insurance  coverage  pool  or  program, 
mandatory  group  conversion  policy, 
guaranteed  issue  of  one  or  more  plans 
of  individual  health  insurance  coverage, 
or  open  enrollment  by  one  or  more 
health  insurance  issuers),  or 
combination  of  these  mechanisms,  that 
is  designed  to  provide  access  to  health 
benefits  for  individuals  in  the 
individual  market  in  the  State,  may 
constitute  an  acceptable  alternative 
mechanism. 

3.  Transition  Rules  for  Establishing  an 
Acceptable  Alternative  Mechanism 

We  presume  a  State  to  be 
implementing  an  acceptable  alternative 
mechanism  as  of  July  1, 1997,  if  the 
State  submits  a  notice  and  required 
information  that  meets  the  notice  and 
infonnation  requirements  for  an 
acceptable  alternative  mechanism 
described  in  §  148.128(c),  no  later  than 
April  1 ,  1997,  and  we  do  not  make  a 
determination  within  90  days  (except  as 
provided  in  §  148.128(e)(3Hii)  for 
suspensions  of  the  review  period)  that 
the  State  will  not  be  implementing  a 
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mechanism  reasonably  designed  to  be 
an  acceptable  alternative  mechanism  as 
of  January  1,  1998.  To  assist  States  in 
meeting  the  April  1. 1997,  statutory 
deadline  for  notifying  HCFA  and 
submitting  the  necessary  information, 
HCFA  will  consider  postmark  dates, 
special  delivery  service  dates  or  other 
such  dates  as  the  date  of  receipt. 

4.  Delay  Permitted  for  Certain  States 

U  a  State  notifies  us  that  its  legislature 
is  not  meeting  in  a  regular  session 
between  August  21, 1996,  and  August 
20, 1997,  our  presumption  that  the  State 
is  implementing  an  acceptable 
alternative  mechanism  will  continue 
until  July  1, 1998,  if  the  State  meets  the 
notice  and  information  requirements  in 
§  148.128(d). 

5.  General  Rules  for  Establishing  an 
Alternative  Mechanism 

A  State  that  chooses  to  implement  an 
acceptable  alternative  mechanism  must 
submit  the  notice  and  supporting 
information  specified  in  §  148.128(e). 
After  receiving  the  information,  if  we  do 
not  make  a  preliminary  determination 
as  described  in  §  148.128(e)(2),  within 
00  days  of  receiving  the  State's 
information  (except  as  provided  in 
§  148.128(e)(3)(ii),  tiiat  the  mechanism 
is  not  accepted,  the  (proposed) 
alternative  mechanism  is  presumed  to 
be  an  acceptable  alternative  mechanism. 
If  we  do  make  a  preliminary 
determination,  after  consultation  with 
the  chief  executive  officer  of  the  State, 
that  an  alternative  mechanism  is  not 
acceptable,  we  will  notify  the  State,  in 
writing,  of  the  consequences  of  failing  to 
implement  an  acceptable  alternative 
mechanism  and  permit  the  State  a 
reasonable  opportunity  to  modify  the 
mechanism  or  adopt  another 
mechanism.  In  determining  a  reasonable 
opportunify,  we  will  take  into 
consideration  a  State's  legislative 
calendar  and  process.  If  after  taking  all 
of  these  actions,  our  final  determination 
is  that  a  State's  alternative  mechanism 
is  not  an  acceptable  mechanism  or  the 
State  is  not  substantially  enforcing  an 
acceptable  mephanism,  we  will  notify 
the  State,  in  writing,  as  provided  in 
§148.128(e)(4)(ii). 

A  State  may  request  that  we  notify  it, 
after  reviewing  the  material  submitted, 
if  we  did  not  make  a  preliminary 
determination  that  the  mechanism  is  not 
an  acceptable  alternative  mechanism 
(§  148.128(e)(4)). 

6.  Suspension  of  Review  Period 

If  we  notify  a  State  of  our  need  for 
additional  information  or  further 
discussions  on  its  submission,  we  will 
suspend  the  review  period,  as  described 


in  §  148.128(e)(3)(ii)  until  the  State 
provides  the  necessary  information.  If 
the  State  chooses  not  to  provide  the 
necessary  information  or  our 
disciissions  with  the  State  cannot  be 
concluded  satisfactorily,  we  may  make 
a  preliminary  determination  that  the 
mechanism  is  not  an  acceptable 
alternative  mechanism. 

7.  Review  Criteria 

The  law  gives  States  substantial 
fiexibilify  in  devising  alternative 
mechanisms.  U  a  State  chooses  to 
submit  a  proposed  alternative 
mechanism,  the  State  determines  what 
to  submit.  We  must,  however,  be  able  to 
determine  whether  the  mechanism  is 
designed  to  ensure  that  eligible 
individuals  are  given  the  required 
access  to  insurance  coverage.  Our 
review  will  focus  on  results  for  eligible 
individuals.  Our  main  concern  is  that 
the  State  submission  show  the  analysis 
and  the  reasoning  behind  the  design  of 
the  proposed  alternative  mechanism, 
and  a  reasonable  assessment  of  the 
likelihood  that  the  mechanism  will 
achieve  the  legislative  objectives.  These 
requirements  are  described  in 
§  148.128(g). 

8.  Continued  Application  and  Efiisctive 
Dates 

A  State  must  provide  information 
necessary  for  us  to  review  its 
mechanism's  implementation  every  3 
years,  or  before  implementing  any 
significant  change,  to  continue  to  be 
presumed  to  have  an  acceptable 
alternative  mechanism  (§  148.128(f)). 
We  suggest  that  a  State  inform  us  of  any 
significant  change  to  its  alternative 
mechanisn  120  days  before 
implementing  the  change. 

For  alternative  mechanisms  submitted 
after  April  1, 1997,  if  we  do  not  make 
a  preliminary  determination  within  the 
review  period,  the  alternative 
mechanism  is  effective  90  days  after  the 
end  of  the  90-day  review  period  (except 
as  provided  in  §  148.128(e)(3)(ii). 

9.  Limitation  on  HCFA's  Authority 

We  do  not  make  a  preliminary  or  final 
determination  on  any  basis  other  than 
that  a  mechanism  is  not  considered  an 
acceptable  alternative  mechanism  or  is 
not  being  implemented  by  the  State 
(§  148.128(h)). 

G.  Enforcement 

Sections  2741  through  2763  and  2791 
of  the  PHS  Act,  as  implemented  by  Part 
148  of  these  regulations,  impose 
requirements  on  health  insurance 
issuers  that  offer  coverage  in  the 
individual  market  in  a  State.  The  statute 
makes  clear  that  it  is  solely  within  the 


discretion  of  the  States,  in  the  first 
instance,  whether  to  take  on  the 
responsibilify  for  enforcing  those 
requirements,  or  whether  to  leave 
enforcement  to  the  Federal  govemmenL 
We  anticipate  that  the  States  will  cboose 
to  enforce  the  requirements.  However, 
the  statute  also  inakes  clear  that  if  a 
State  does  not  substantially  enforce  the 
requirements,  we  must  enforce  them. 
Section  148.200  sets  forth  the 
procedures  that  we  will  follow  in  the 
event  that  a  question  is  raised  about  the 
State's  enforcement.  The  procedures  are 
designed  to  give  the  State  every 
opportimify  to  show  why  Federal 
enforcement  is  not  required.  The 
regulation  also  makes  clear  that  the 
process  will  not  be  triggered  unless  we 
are  satisfied  that  there  has  been  a 
reasonable  effort  to  exhaust  any  State 
remedies.  However,  if,  after  giving  the 
State  a  reasonable  opportunify  to 
enforce,  we  make  a  final  determination 
that  a  State  is  not  substantially 
enforcing  these  requirements,  we  will 
enforce  the  requirements  using  the  civil 
money  penalties  provided  for  under 
§148.202. 

Section  148.202  describes  the  process 
for  imposing  civil  money  penalties 
against  issuers  that  fail  to  comply  with 
the  requirements  of  Part  148  requiring 
them  to  make  coverage  available  to 
eligible  individuals,  to  renew  all 
individual  coverage,  and  to  provide 
certificates  of  creditable  coverage.  If  we 
receive  a  complaint  or  other  information 
that  indicates  that  the  issuer  is  not  in 
compliance  with  these  requirements,  we 
will  give  the  issuer  an  opportunify  to 
respond.  If  we  assess  the  penalfy,  which 
can  consist  of  up  to  $100  for  each  day, 
for  each  individual  whose  rights  are 
violated,  the  regulation  provides  appeal 
rights. 

H.  Preemption 

Section  2762  of  the  PHS  Act  specifies 
that,  in  general.  State  laws  regarding 
health  insurance  issuers  are  not 
preempted  unless  they  "prevent  the 
application  oP'  a  requirement  of  the 
individual  market  rules  in  Part  148  of 
this  rule  or  Part  144  published 
elsewhere  in  this  Federal  p«g'«*'"»'  with 
the  group  market  rules.  Within  these 
restrictions,  however,  the  conference 
report  makes  clear  that  the  conferees 
intended  "the  narrowest  preemption"  of 
State  law,  and  indicates  that  State  laws 
that  aie  "broadw"  than  Federal 
requirements  would  not  "prevent  the 
application  of  the  HIPAA 
requirements. 

The  statute,  however,  makes  clear  that 
nothing  in  sections  2741  throu^  2763 
and  2791  of  the  PHS  Act  can  be 
construed  to  affect  or  modify  the 
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provisions  of  section  514  of  ERISA, 
whicli  limits  State  regulation  of  group 
health  plans. 

/.  Excepted  Benefits 

Section  146.145  specifies  that  certain 
benefits  are  excluded  firom  certain 
requirements  of  the  group  market  only 
if  they  are  provided  under  a  separate 
policy,  certificate,  or  contract  of 
insurance,  or  are  otherwise  not  an 
integral  part  of  the  plan.  Under 
§  148.220,  for  purposes  of  the  individual 
market,  these  benefits  are  excluded  if 
provided  under  a  separate  policy 
certificate,  or  contract  of  insurance.  The 
term  "integral  to  a  plan"  does  not  apply 
in  the  individual  market 

in  addition,  in  the  group  market, 
coverage  for  only  a  specified  disease  or 
illness  or  hospital  indemnity  or  other 
fixed  dollar  indemnity  insurance  is 
excepted  only  if  the  following  applies: 

•  It  is  provided  under  a  separate 
policy,  certificate,  or  contract  of 
insurance. 

•  There  is  no  coordination  between 
the  provision  of  the  benefits  and  an 
exclusion  of  benefits  under  any  group 
health  plan  maintained  by  the  same 
plan  sponsor.  (This  does  not  apply  in 
the  individual  market.) 

•  The  benefits  are  paid  with  respect 
to  an  event  without  regard  to  whether 
benefits  are  provided  with  respect  to  the 
event  under  any  group  health  plan 
maintained  by  the  same  plan  sponsor. 
(This  does  not  apply  in  the  inctividual 
market.) 

The  requirements  of  Part  148  do  not 
apply  to  "excepted  benefits,"  which  are 
benefits  under  one  or  more  (or  any 
combination)  of  the  following: 

•  Fxilly  excepted  benefits — 

— Covraage  only  for  accident  (including 

accidental  death  and 

dismemberment); 
— Disability  income  insurance; 
— Liability  insurance,  including  general 

liability  insurance  and  automobile 

liability  insurance; 
—Coverage  issued  as  a  supplement  to 

liability  insurance; 
— Workers'  compensation  or  similar 

insurance; 
— Automobile  medical  payment 

insurance; 
— Credit-only  insiirance  (for  example, 

mortgage  insurance);  and 
— Coverage  for  onsite  medical  clinics. 

•  Other  excepted  benefits,  which  are 
excepted  only  if  they  are  provided 
under  a  separate  policy,  certificate,  or 
contract  of  insurance — 

— Limited  scope  dental  or  vision 

benefits; 
— Benefits  for  long-term  care; 
—Coverage  only  for  a  specified  disease 

or  illness  (for  example,  cancer 


policies)  as  long  as  the  policy  does 
not  coordinate  benefits; 

— Hospital  indemnity  or  other  fixed 
indenmity  insurance  (for  example, 
$100  per  day)  as  long  as  the  policy 
does  not  coordinate  benefits; 

— Medicare  supplemental  health 

insurance,  also  known  as  Medigap  or 
MedSup  insiuance  (as  defined  in 
section  1882(g)(1)  of  the  Social 
Security  Act); 

— Supplemental  coverage  provided 
under  Chapter  55  Title  10  of  the 
United  States  Code  (also  known  as 
CHAMPUS  supplemental  programs); 
and 

— Similar  supplemental  coverage 
provided  under  a  group  health  plan. 

/.  Associations  in  the  Individual  Market 

As  we  discuss  in  the  preamble  to  the 
interim  final  rules  for  the  group  market 
rules  published  elsewhere  in  this 
Federal  Register,  an  association  policy 
that  is  not  offered  in  coiuiection  with  an 
employment-related  group  health  plan 
falls  under  the  individual  market 
provisions  of  HIPAA,  even  if  a  State 
otherwise  regulates  it  as  "association 
group"  coverage.  In  response  to  the 
notice  published  in  the  Federal  Register 
on  December  30,  1996  (61  PR  68697), 
we  received  a  large  number  of 
comments  relating  to  coverage  under 
"college  plans,"  which  provide 
association  group  coverage  for  students 
(as  distinguished  bova  employees  of  a 
college  or  university). 

The  following  discussion  of  college 
plans,  which  generally  applies  to  any 
association  coverage  in  the  individual 
market,  addresses  the  commenters' 
concerns. 

•  College  plans  are  clearly  creditable 
coverage  under  §  146.113(a)(1)  because 
they  meet  the  definition  of  "health 
insurance  coverage"  under  part  144  of 
the  group  market  rules. 

•  If  an  issuer  offers  student  coverage 
through  a  "bona  fide  association,"  that 
meets  all  six  requirements  set  forth  in 
the  definition  of  these  entities  in  part 
144  of  the  group  market  rules,  the  issuer 
benefits  because  it  does  not  have  to 
make  the  coverage  available  in  the 
individiial  market  to  eligible 
individuals,  and  does  not  have  to  renew 
coverage  for  a  student  who  leaves  the 
association.  The  student  also  benefits 
because  a  bona  fide  association  must 
make  the  coverage  available  to  all 
association  members  regardless  of  any 
health  status-related  factors.  If  the 
college  plan  is  not  a  bona  fide 
association,  however,  it  does  have  to 
guarantee  coverage  to  all  eligible 
individuals  in  the  individual  market 
and  must  renew  the  coverage 
indefinitely  at  the  option  of  former 


students.  In  addition,  State  laws  may  be 
more  stringent  than  the  Federal 
definition  of  bona  fide  association. 

•  The  commenters  were  concerned 
that  students  should  be  able  to  move 
fitjm  coverage  under  an  employment- 
related  group  health  plan  (through  their 
own  or  their  parents'  employment)  to  a 
college  plan,  between  college  plans,  and 
from  a  college  plan  to  individual 
coverage,  with  guaranteed  availability 
and  without  preexisting  condition 
exclusions.  These  concerns  cannot  be 
fully  addressed  imder  the  current  law. 
Because  HIPAA  provides  for  full 
portability  from  individual  products  to 
group  market  coverage,  moving  from  a 
college  plan  to  a  employer  plan  presents 
no  problem,  since  the  coverage  under 
the  college  plan  constitutes  creditable 
coverage  that  reduces  any  preexisting 
condition  exclusion  under  the  group 
health  plan.  However,  a  student  moving 
from  a  group  health  plan  to  college  or 
other  individual  coverage  will  not 
qualify  for  these  protections  unless  he 
or  she  qualifies  as  an  "eligible 
individual"  as  defined  in  §  148.103.  To 
gain  this  status,  a  student  must  exhaust 
any  COBRA  or  State  "mini-COBRA" 
continuation  coverage  available.  A  child 
aging  out  of  a  parent's  coverage 
generally  qualifies  for  36  months  of 
COBRA.  This  puts  the  student  in  the 
position  of  either  paying  the  higher  cost 
of  continuation  coverage  for  the 
duration  of  the  continuation  coverage, 
or  taking  the  lower-cost  student 
coverage  subject  to  a  preexisting 
condition  exclusion  of  any  length 
permitted  under  State  law.  HIPAA 
places  no  limits  on  preexisting 
condition  exclusion  in  the  individual 
market  for  noneligible  individuals. 

Moreover,  HIPPA  does  not  provide 
any  guaranteed  availability  or  protection 
against  preexisting  condition  exclusions 
for  students  moving  from  one  individual 
policy  to  another.  This  is  true  even  if 
the  student  originally  enrolled  in  a 
student  plan  as  an  eligible  individual, 
since  that  status  is  applicable  only  when 
the  student's  most  recent  coverage  is 
under  a  group  health  plan. 

m.  Regulatory  Inqpact  Analysis 

Ordinarily,  we  would  include  a 
Regulatory  Impact  Statement  in  this 
section  of  the  dociunent.  We  have 
chosen,  however,  to  address  the 
economic  impact  analysis  of  this 
regulation  in  a  combined  impact 
statement  contained  in  the  interim  final 
rule  for  the  group  market  provisions 
(BPD-890-IFC).  A  combined  impact 
analysis  has  been  prepared  because  of 
the  close  connection  between  the  effects 
of  HIPAA's  group  market  reforms  and 
the  reforms  in  the  individual  insurance 
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market,  and  because  of  the  overlap  of 
issuers  participating  in  both  the  group 
and  individual  maiiwt  The  regulatory 
burdens  placed  on  entities  in  the  group 
and  individual  markets  are  virtually 
identical  in  many  respects,  notably  in 
the  certification  process.  There  are  also 
economic  effects  that  crossover  from 
one  market  segment  to  the  other  because 
of  HIPPA  provisions,  such  as  the  group- 
to-individual  portability  provision, 
which  may  have  an  effect  on  premiums 
in  either  or  both  market  segments.  We 
believe  a  single  discussion  of  the 
economic  impact  is  the  most 
appropriate  means  of  highlighting  the 
similarities  and  disctissing  die 
interactions  between  the  two  market 
segments. 

m  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

IV.  Collection  of  InfiDimation 
Requirenwiits 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
shoiUd  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carryiitg 
out  the  proper  functions  of  our  agency. 

•  The  acciuBcy  of  our  estimate  of  tne 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are,  however,  requesting  an 
emergency  review  of  this  notice.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR,  Part 
1320.  This  is  necessary  to  ensure 
compliance  with  section  111  of  HIPAA 
necessary  to  implement  congressional 
intent  with  respect  to  guaranteeing 
availability  of  individual  health 
insurance  coverage  to  certain 


individiials  with  prior  group  coverage. 
We  cannot  reasonably  comply  with  the 
normal  clearance  procedures  because 
public  harm  is  likely  to  result  because 
eligible  individuals  will  not  receive  the 
health  insurance  protections  under  the 
statute. 

We  are  requesting  that  OMB  provide 
a  30-day  public  comment  period,  from 
the  date  of  publication,  with  OKffi 
approval  by  June  1, 1997  and  a  180-day 
approval.  During  this  180-day  period, 
we  will  publish  a  separate  Federal 
Ri^jster  notice  announcing  the 
initiation  of  an  extensive  60-day  agency 
review  and  public  comment  period  on 
these  requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Request:  New 
collection. 

Title  of  Information  Collection: 
IndividiuJ  Health  Insurance. 

Reform:  Portability  from  Ckoup  to 
Individual  Coverage;  Federal  Rules  for 
Access  in  the  Individual  Market;  State 
Alternative  Mechanisms  to  Federal 
Rules  BPD-882-IFC. 

Form  Number:  HCFA-^-205. 

Use:  These  rules  ensure  access  to  the 
individual  instirance  market  for  certain 
individuals  and  allows  the  States  to 
implement  their  own  program  to  meet 
the  HIPAA  requirements  for  access  to 
the  individtial  market  The  information 
collection  requirements  outlined  in  this 
rule  dociunent  the  record  keeping 
necessary  for  issuers  and  States  to 
ensure  individuals  receive  protection 
tmder  section  111  of  HIPAA. 

Frequency:  On  occasion. 

Affected  Public:  States,  businesses  or 
other  for  profit,  not-for-profit 
institutions,  Federal  Government, 
individuals  or  households. 

Number  of  Respondents:  1.035. 

Total  Annual  Responses:  3.5  million 
in  1997;  3  million  each  in  1998  and 
1999; 

Total  Annual  Hours  Requested: 
335,000  to  586,000  hours  in  1997; 
384,000  to  882,000  in  1998;  and  377,000 
to  882,000  in  1999. 

Total  Annual  Cost:  $4.9  million  to 
$6.8  million  in  1997;  $5.1  million  to 
$8.7  million  in  1998;  and  $5.4  million 
to  $8.7  million  in  1999. 

Sections  148.120,  148.122. 148.124, 
148.126. 148.128. 148.200.  and  148.202 
pf  this  dociuneiit  contain  information 
collection  requirements.  As  required  by 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  a  copy  of  this  document  to 
OMB  for  its  review  of  these  information 
collection  requirements. 

We  are  soliciting  public  comment  on 
each  of  these  issues  for  the  following 


sections  of  this  document  that  contain 
information  collection  requirements: 

Section  148.120    Guaranteed 
availability  of  individual  health 
insurance  coverage  to  certain 
individuals  with  prior  group  coverage. 

States  are  given  the  flexibility  either 
to  enfcace  the  Federal  requirements  set 
forth  in  §  148.120,  or  to  implement  an 
altranative  mechanism,  under  State  law, 
that  achieves  the  statutory  mandate  of 
providing  eligible  individiisls  with 
access  to  individual  health  insurance,  or 
comparable  coverage,  without 
preexisting  condition  exclusions. 
However,  a  State  could  choose  to  do' 
nothing,  resulting  in  Federal 
enforcement  of  the  individual  maricet- 
regulations  under  HIPAA.  Thirty  States  ~^ 
have  indicated  to  us  an  intent  to 
implement  an  alternative  itmrhaniani 
under  §  148.128.  The  information 
collection  requirements  associated  with 
implementing  and  enforcing  the 
alternative  mechanism  are  discussed 
below  for  $  148.128. 

If  a  State  chooses  to  enforce  the 
Federal  guaranteed  availability 
requirements  (sometimes  refBrred  to  as 
the  "Federal  fall  back"  requirements), 
the  provisions  of  §  148.120  apply,  and 
must  be  enforced  by  the  State  imder 
State  law.  Since  many  of  these 
requirenjbnts  are  enforced  under 
existing  State  law,  for  these  instances, 
they  are  exempt  from  the  Paperwork 
Reduction  Act  (PRA)  as  described  under 
5  CFR  1320.3(b)(3).  Although  applicable 
PRA  burden  will  vary  by  State  and 
issuer,  we  anticipate  that  ten  States  will 
be  required  to  review  materials 
submitted  by  at  most  325  issuws  pm 
State  on  an  anniml  basis  to  ensure 
compliance  with  the  requirements  of  all 
products  guaranteed  or  alternative 
coverage,  which  are  not  ciurenUy 
required  under  State  laws  and 
regulations.  Therefore,  the  PRA  burden 
imposed  under  this  option  is  the  time 
required  by  the  ten  States  to  review  the 
materials  submitted  by  the  issuers.  This 
burden  is  1 ,625  hours  based  on  each  of 
the  ten  States  reviewing  the  material  for 
30  minutes  for  each  issuer  on  an  annual 
basis.  We  estimate  the  cost  associated 
with  this  burden  to  be  $24,375. 

If  a  State  implements  neither  an 
alternative  mechanism,  nor  the  Fedoal 
fall  back  requirements,  we  will 
implement  the  Federal  fa\l  back 
provisions  in  that  State  and  will  enforce 
those  requirements  using  the  penalty 
provisions  specified  in  §§  148.200  and 
148.202.  We  anticipate  that  fewer  than 
ten  States  will  rely  on  Federal 
enforcement  of  the  statute.  In  particular, 
the  only  jurisdictions  that  we  believe 
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will  choose  this  option  are  the  five  U.S. 
territories. 

This  section  also  requires  an  issuer 
who  elects  the  alternative  coverage 
option  to  document  any  actuarial 
calciilations  necessary  to  satisfy  State 
and/or  Federal  oversight  provisions 
referenced  in  §  148.120.  Since  the 
majority  of  issuers  rely  on  automated 
means  of  storing  their  calculations,  we 
estimate  the  annual  burden  for  this 
record  keeping  activity  to  be  25  hours. 
This  is  based  on  the  assumption  that  it 
will  take  approximately  10  issuers  per 
State,  in  15  States,  on  an  AnpiiA]  basis, 
10  minutes  per  issuer,  to  electronically 
store  and  verify  the  storage  of  their 
calculations.  We  estimate  the  cost 
associated  with  this  burden  to  be  $375. 

Section  148.122    Guaranteed 
renewability  of  individual  health 
insurance  coverage. 

In  this  section  issuers  are  only 
required  to  report  if  they  are 
discontinuing  a  particular  type  of 
coverage  or  discontinuing  all  coverage. 
This  requirement  exists  in  the  absence 
of  this  regulation  because  imder  ciurent 
insurance  practices,  State  insurance 
departments  oversee  discontinuance  of 
insurance  products  in  their  State  as  a 
normal  business  practice.  Therefore, 
these  information  collection 
requirements  are  exempt  from  die  PRA 
under  5  CFR  1320.3(b)(2)  and  5  CFR 
1320.3(b)(3).  However,  under  HIPAA. 
States  must  review  policies  during  their 
oversite  process  to  make  sure  there  is  a 
guarantee  lenewability  clause  in  each 
policy.  For  the  21  States  that  currenUy 
require  guaranteed  renewability,  it  is 
our  understanding  that  this  is  normal 
business  practice.  For  the  other  34 


States,  however,  we  see  this  State 
burden  to  be  about  10  minutes  per 
policy,  since  States  already  review 
policies  for  other  requirements  and  this 
process  does  not  prescribe  a  timetable 
for  reviewing  the  policies.  We  see  this 
as  a  total  annual  burden  of  20,000 
hours.  We  estimate  the  cost  associated 
with  this  burden  to  be  $300,000.  If  the 
State  identifies  a  violation  and  a  State 
has  to  take  some  action,  we  believe  that 
each  State  will  be  required  to  initiate 
fewer  than  10  administrative  actions  on 
an  annual  basis  against  specific 
individuals  or  entities  who  failed  to 
implement  the  Federal  guarantee 
renewability  requirements. 

Section  148.124    Certification  and 
disclosure  of  coverage- 
Section  148.124  specifies  that  an 
issuer  in  the  individual  market  must 
provide  a  written  certificate  of 
creditable  coverage,  ahd,  if  required, 
make  other  certain  disclosures  regarding 
an  individual's  coverage  under  an 
individual  policy.  In  general,  the 
certification  and  disclosure 
requirements  are  substantially  identical 
to  the  relevant  provisions  of  §  146.115 
that  apply  to  health  insurance  coverage 
offered  by  issuers  in  the  group  maiicet. 
The  preamble  accompanying  the  group 
market  regulation  explains  these 
procedures  in  detail.  In  general,  the 
certificates  from  issuers  in  the 
individual  market  and  other  disclosure 
of  information  are  intended  to  enable 
individuals  to  avoid  or  reduce 
preexisting  condition  exclusions 
included  under  subsequent  group  health 
insurance  coverage  the  individual  may 
obtain. 


Individuals  have  the  right  to  receive 
a  certificate  automatically  (an  automatic 
certificate)  when  they  lose  coverage 
under  an  individual  policy.  A  certificate 
must  also  be  provided  upon  a  request 
by,  or  on  behalf  of,  an  individual  for  the 
period  not  later  than  24  months  after 
coverage  ceases.  The  certificate  must  be 
provided  at  the  earliest  time  that  an 
issuer,  acting  in  a  reasonable  and 
prompt  fashion,  can  provide  the 
certificate.  The  certificate  must  also  be 
provided  consistent  with  State  law. 

An  issuer  of  an  individual  policy  is 
required,  to  the  same  extent  as  an  issuer 
of  insiu^nce  in  the  group  market,  to 
prepare  certificates  with  respect  to  the 
coverage  of  any  of  the  individual's 
dependents  that  are  covered  under  the 
individual  policy. 

We  anticipate  that  3  million 
individual  market-based  certificates  will 
be  generated  on  an  annual  basis.  We  are 
assuming  that  the  majority  of  certificates 
issued  in  the  individual  market  will 
require  issuers  to  find  out  the 
application  date  since  many  individuals 
will  have  less  than  18  months  of 
credible  coverage  with  that  issuer. 

The  range  of  time  estimates,  shown  in 
the  table  below,  are  based  on 
discussions  with  industry  individuals. 
We  believe  that  as  a  routine  business 
practice,  the  issuers'  administrative  staff 
have  the  necessary  information  readily 
available  to  generate  the  required 
certificates.  In  addition,  we  have 
determined  that  the  majority  of  issuers 
have  or  will  have  the  capability  to 
automatically  computer  generate  and 
disseminate  the  necessary  certification 
when  appropriate. 


Year 

Total 
respondents 

Total 
responses 

Average  time 

(in  minutes) 

per  response 

(range) 

Burden 

hours 

(range) 

Cost 
(range) 

1997  

1.000 
1.000 
1.000 

3.418.05? 
2.929.759 
2.929.759 

4.63 
8.95 
6.94 

17.11 
6.81 

17.11 

263.548 
509.665 
338.781 
835.517 
332.480 
835.517 

$3,897,932 
5.716.826 
4.542.924 
8,035,131 
4.746.736 
8.035.131 

1996 > 

1 999 

Section  1 48. 1 26    Determination  of  an 
eligible  individual. 

In  this  section,  issuers  may  maintnin 
records  for  those  individuals  who  they 
determine  are  not  HIPAA  eligible 
individuals.  We  estimate  this  to  be  on 
average  less  than  50  individuals  per  the 
1,000  issuers  nationwide  each  year.  At 
20  minutes  per  record,  this  represents 
an  annual  biuden  of  16,667  hours.  We 


estimate  the  cost  associated  with  this 
burden  to  be  $183,000. 

Section  148.128    State  flexibility  in 
individual  market  reforms — alternative 
mechanisms. 

As  explained  above,  30  or  more  States 
may  implement  acceptable  alternative 
mechanisms  as  allowed  under  this 
section.  It  is  estimated  that  this 
reporting  burden  will  range  from  33,000 
to  38,500  hours  depending  on  the 


number  of  States  that  choose  to  submit 
the  required  information.  We  estimate 
the  cost  associated  with  this  burden  to 
be  $495,000  to  $577,500. 

The  information  collection 
requirements  associated  with  submitting 
the  required  docimientation  outlining  a 
State's  alternative  mechanism  is 
currently  approved  under  emergency 
OMB  approval  number  0938-0699 
which  expires  on  07/31/97.  The 
information  collection  requirements 
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ciurently  approved  in  this  section  will 
be  re-approved  with  the  remaining 
information  collection  requirements 
referenced  in  the  HHS  PRA  section. 

Section  148.200    Enforcement  and 
Section  148.202  Civil  money  penalties. 

We  anticipate  identifying  violations 
through  individual  nonstandardized 
consumer  complaints.  Therefore,  the 
complaints  submitted  and  our 
enforcement  activities  do  not  fall  within 
the  requirements  of  the  PRA,  as  outlined 
in  5  CFR  1320.3(c)  and  5  CFR  1320.4(a). 

We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 
information  collections.  A  notice  will  be 
published  in  the  Federal  Regiatar  when 
approval  is  obtained.  Interested  persons 
are  invited  to  send  conaments  regarding 
the  burden  or  any  other  aspect  of  these 
collections  of  information  requirements. 

If  you  comment  on  these  uiformation 
collection  and  record  keeping 
requirements,  please  mail  copies 
direcdy  to  the  following  addresses: 

Health  Care  Financing  Administration, 
Office  of  Financial  and  Human 
Resouirces,  Management  Plaruiing  and 
Analysis  Staff,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
'     Budget,  Room  10235,  New  Executive 
Office  Building,  Washington.  DC 
20503,  Attn:  Allison  Herron  Eydt, 
HCFA  Desk  Officer. 

V.  Responae  to  Commenta 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  conunent,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and.  if  we  proceed  with 
a  subsequent  dociunent,  we  will 
respond  to  the  comments  in  the 
prramble  to  that  document 

VL  Interim  Rnka  and  Requeat  for 

Section  2792  of  the  PHS  Act.  provides 
in  part,  that  HHS  may  promulgate  any 
interim  final  rules  as  they  determine  are 
appropriate  to  carry  out  the  provisions 
of  the  new  Part  B  of  the  PHS  Act.  Under 
section  553(b}  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.).  a 
general  notice  of  proposed  rulemiddng 
is  not  reqxiired  when  the  agency,  for 
good  cause,  finds  that  notice  and  public 
comment  thereon  are  impracticable, 
uimecessary  or  contrary  to  the  public 
interest 


These  ndes  are  being  adopted  on  an 
interim  basis,  rather  than  as  proposed 
rules,  because  the  Department  has 
determined  that,  without  prompt 
guidance,  some  members  of  the 
regulated  community  will  have 
difficulty  complying  with  the  HIPAA's 
certification  requirements  and  could  be 
in  violation  of  the  statute.  The  Congress 
expressly  intended  that  the  certification 
and  prior  creditable  coverage  provisions 
serve  as  the  mechanism  for  increasing 
the  portability  of  health  coverage  for 
individuals.  Without  the  Department's 
guidance,  issuers  will  likely  be  unable 
to  produce  the  necessary  amendments 
to  policy  documents  reflecting  HIPAA's 
new  requirements,  as  well  as  the 
appropriate  certifications  of  prior 
coverage  that  would  riiminate 
preexisting  condition  exclusion  periods 
for  eligible  individuals.  Moreover, 
without  the  Department's  prompt 
guidance,  insured  individuals  will  not 
understand  the  benefit  to  them  of 
having  a  certificate  of  prior  coverage  to 

E resent  upon  entering  the  individual 
ealth  insurance  market  and  will  likely 
have  greater  difficulty  proving  that  they 
are  entiUed  to  health  coverage. 

HIPAA's  portability  requiremmts  will 
affect  the  regidated  community  in  the 
immediate  future.  HIPAA's  certification 
requirements  are  effective  for  all  issuers 
on  June  1, 1997.  HIPAA's  underlying 
requirements  concerning  establishing 
periods  of  prior  creditable  coverage  and 
eliminating  pre-existing  condition 
exclusions  in  the  individual  market  are 
generally  applicable  July  1, 1997. 
Issuers  and  individuals  will  need 
guidance  on  how  to  comply  with  the 
new^  statutory  provisions  before  this 
efiiective  date.  The  rules  have  been 
%vritten  in  order  to  ensiue  that  issuers  of 
individual  health  insurance,  as  well  as 
individuals,  are  provided  timely 
guidance  concerning  compliance  with 
these  recenUy  enacted  amendments  to 
the  PHS  Act  The  rules  provide 
guidance  on  these  statutory  changes, 
and  are  being  adopted  on  an  interim 
basis  because  the  Department  finds  that 
issuance  of  such  regulations  in  interim 
final  form  with  a  request  for  comments 
is  appropriate  to  carry  out  the  new 
regulatory  structiue  imposed  by  HIPAA 
on  health  insurance  issuera.  In  addition, 
the  rules  are  necessary  to  ensure  that 
issuers,  as  well  as  in(Uviduals,  are 
provided  timely  guidance  concerning 
compliance  with  new  and  important 
disclosure  obligations  imposed  by 
HIPAA. 

Section  2792  of  the  PHS  Act 
authorizes  the  Department  to  issue 
regulations  necessary  to  cany  out  the 
amendments  made  1^  section  111  of 
HIPAA  by  April  1, 1997.  Issuance  of  a 


notice  of  proposed  rule  malcing  %vith 
public  comment  prior  to  issuing  a  final 
rule  could  delay  significantiy  the 
issuance  of  essential  gmdance  and 
prevent  the  Department  frtjm  complying 
Mrith  its  statutory  rulemaking  deadline. 
Furthermore,  although  these  rules  are 
being  adopted  on  an  interim  basis,  the 
Department  is  inviting  interested 
persons  to  submit  written  comments  on 
the  rules  for  consideration  in  the 
development  of  the  final  rules  relating 
to  HIPAA.  Development  of  subsequent 
ndes  may  be  issued  in  advance  of 
January  1,  1998. 

For  the  foregoing  reasons,  the 
Department  finds  that  the  publication  of 
a  proposed  regiUation,  for  the  purpose 
of  notice  and  public  comment,  woidd  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  However, 
we  are  providing  a  90-day  period  for 
public  comment,  as  indicated  at  the 
beginning  of  thi*  rule. 

List  of  Sobfects  in  45  CFR  Part  14t 

Administrative  practice  aifad 
procedure,  Health  care.  Health 
insurance,  Penalties,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  Subtitle  A  is  amended 
as  set  forth  below:  A  new  Part  148, 
consisting  of  §§  148.101  through 
148.220,  is  added  to  Subchapter  B  to 
read  as  follows: 

PART  148— RECNJIREMENTS  FOR  THE 
INDIVIDUAL  HEALTH  INSURANCE 
MARKET 


148.101  Basis  and  purpose. 

148. 102  Scope,  appUcability,  and  efiEactive 
dates. 

148.103  Dsfinitioitt. 


nsladng  te 
I  ano  RanaMMDittty  of  Cowsfaga 

148.120    Guaranteed  availability  of 

individual  health  insurance  coverage  to 

certain  individuals  with  prior  group 

covet  age. 
148.122    Curantsed  renewability  of 

individual  health  insurance  coveraga. 
148.124    Certification  and  disclosura  of 

coverage. 
148. 1 26    Determination  of  an  eligible 

individual 
148.128    State  flexibility  in  individual 

maricst  refbrma — alternative 

mechanisms. 

Subpart  C—(Raaarwad] 

Subpart  D-^Enfofoaniant!  Patiaitiaaj 
Praafnpiion 

Sec. 

148.200    Enforcement  by  State; 

detennination  regarding  Mlura  to 

enforce. 
148.202    Qvil  money  p«"'*«« 
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140.210    Preemptioa. 
148.220    Excepted  benefits. 

AathoritT:  S«cs.  2741  through  2763.  2791. 
■nd  2792  of  the  Public  Health  Service  Act  (42 
U.S.C  300gg-41  through  300gg-63.  300gg- 
91.  and  300gg-92). 

Subpart  A — General  Provisions 

f  148.101    Basis  and  purpose. 

This  part  implements  sections  2741 
through  2763  and  2791  and  2792  of  the 
PHS  Ad  Its  purpose  is  to  improve 
access  to  individual  health  insurance 
coverage  for  certain  eligible  individuals 
who  previously  had  group  coverage,  and 
to  guarantee  the  renewability  of  all 
coverage  In  the  individual  market. 

1148.102    Scope,  appiicabiiity,  and 
effective  dates 

(a)  Scope  and  applicability.  (1) 
Individual  health  insurance  coverage 
includes  all  health  insurance  coverage 
(as  defined  in  45  CFR  144.103)  that  is 
neither  health  insurance  coverage  sold 
in  connection  with  an  employment- 
related  group  health  plan,  nor  short- 
term,  limited  duration  coverage  as 
defined  in  45  CFR  144.103.  In  some 
cases,  coverage  that  may  be  considered 
group  coverage  under  State  law  (such  as 
coverage  sold  through  certain 
associations)  is  considered  individual 
coverage. 

(2)  liie  requirements  of  this  part  that 
pertain  to  guaranteed  availability  of 
individual  health  insurance  coverage  for 
certain  eligible  individuals  apply  to  all 
issuers  of  individual  health  insurance 
coverage  in  a  State,  unless  the  State 
implements  an  acceptable  alternative 
mechanism  as  described  in  §  148.128. 
The  requirements  that  pertain  to 
guaranteed  renewability  for  all 
individuals  apply  to  all  issuers  of 
individual  health  insurance  coverage  in 
the  State,  regardless  of  whether  a  State 
implements  an  alternative  mechanism. 

(b)  Effective  date.  Except  as  provided 
in  §  148.124  (certificate  of  coverage)  and 
§  148.128  (alternative  State- 
mechanisms),  the  requirements  of  this 
part  apply  to  health  insurance  coverage 
offered,  sold,  issued,  renewed,  in  effect, 
or  operated  in  the  individual  market 
after  June  30. 1997,  regardless  of  when 

a  period  of  creditable  coverage  occurs. 

f  148.103    Definitions. 

Unless  otherwise  provided,  the 
following  definition  applies: 

Eligible  individual  means  an 
individual  who  meets  the  following.- 
conditions: 

(1)  The  individual  has  at  least  18 
months  of  creditable  coverage  (as 
determined  under  45  CFR  146.113)  as  of 
the  date  on  which  the  individual  seeks 
coverage  under  this  part 


(2)  The  individual's  most  recent  prior 
creditable  coverage  was  under  a  group 
health  plan,  governmental  plan,'or 
church  plan  (or  health  insurance 
coverage  offered  in  connection  with  any 
of  these  plans). 

(3)  The  individual  is  not  eligible  for 
coverage  under  any  of  the  following: 

(i)  A  group  health  plan. 

(ii)  Part  A  or  Part  B  of  Title  XVffl 
(Medicare)  of  the  Social  Security  Act. 

(iii)  A  State  plan  under  Title  XIX 
(Medicaid)  of  the  Social  Security  Act  (or 
any  successor  program). 

(4)  The  individual  does  not  have  other 
health  insurance  coverage. 

(5)  The  individual's  most  recent 
coverage  was  not  terminated  because  of 
nonpayment  of  premiums  or  fraud.  (For 
more  information  about  nonpayment  of 
premiums  or  fiaud,  see  45  CFR 
146.152(b)(1)  and  (b)(2).) 

(6)  If  the  individual  has  been  offered 
the  option  of  continuing  coverage  under 
a  COBRA  continuation  provision  or  a 
similar  State  program,  the  individual 
has  both  elected  and  exhausted  the 
continuation  coverage. 

Subpart  B — Requirements  Reiatirtg  to 
Access  artd  Renewability  of  Coverage 

S  148.120    Guaranteed  availablltty  Of 
individual  hesitti  insurance  coverage  to 
certain  individuais  with  prior  group 
coverage. 

(a)  General  rule.  Except  as  provided 
for  in  paragraph  (c)  of  this  section,  an 
issuer  that  furnishes  health  insurance 
coverage  in  the  individual  market  must 
meet  the  following  requirements  with 
respect  to  any  eligible  individual  who 
requests  coverage: 

(1)  May  not  decline  to  offer  coverage 
or  deny  enrollment  under  any  policy 
forms  that  it  actively  markets  in  the 
individual  market,  except  as  permitted 
in  paragraph  (c)  of  this  section 
concerning  alternative  coverage  when 
no  State  mechanism  exists.  An  issuer  is 
deemed  to  meet  this  requirement  if, 
upon  the  request  of  an  eligible 
individual,  it  acts  promptly  to  do  the 
following: 

(i)  Provide  information  about  all 
available  coverage  options. 

(ii)  Enroll  the  individual  in  any 
coverage  option  the  individual  selects. 

(2)  May  not  impose  any  preexisting 
condition  exclusion  on  the  individual. 

(b)  Exception.  The  requirements  of 
paragraph  (a)  of  this  section  do  not 
apply  to  health  insurance  coverage 
offered  in  the  individual  market  in  a 
State  that  chooses  to  implement  an 
acceptable  alternative  mechanism 
described  in  §  148.128. 

(c)  Alternative  coverage  permitted 
where  no  State  mechanism  exists.  (1)  If 


the  State  does  not  implement  an 
acceptable  alternative  mechanism  under 
§  148.128,  an  issuer  may  elect  to  limit 
the  coverage  required  under  paragraph 
(a)  of  this  section  if  it  offers  eligible 
individuals  at  least  two  policy  forms 
that  meet  the  following  requirements: 

(i)  Each  policy  form  must  be  designed 
for.  made  generally  available  to.  and 
actively  marketed  to.  and  enroll,  both 
eligible  and  other  individuals. 

Ui)  The  policy  forms  must  be  either 
the  issuer's  two  most  popular  policy 
forms  (as  described  in  paragraph  (c)(2) 
of  this  section)  or  representative 
samples  of  individual  health  insiuance 
offered  by  the  issuer  in  the  State  (as 
described  in  paragraph  (c)(3)  of  this 
section). 

(2)  Most  popular  policies.  The  two 
most  popular  policy  forms  means  the 
policy  forms  with  the  largest,  and  the 
second  largest,  premium  volume  for  the 
last  reporting  year,  for  policies  offered 
in  that  State,  hi  the  absence  of 
applicable  State  standards,  premium 
volume  means  earned  premiums  for  the 
last  reporting  year.  In  the  absence  of 
applicable  State  standards,  the  last 
reporting  year  is  the  period  from 
October  1  through  September  30  of  the 
preceding  year.  Blocks  of  business 
closed  imder  applicable  State  law  are 
not  included  in  calculating  premiimi 
volume.  ^ 

[3]  Representative  policy  forms — (i) 
Definition  of  weighted  average. 
Weighted  average  means  the  average 
actuarial  value  of  the  benefits  provided 
by  all  the  health  insurance  coverage 
issued  by  one  of  the  following: 

(A)  An  issuer  in  the  individual  market 
in  a  State  during  the  previous  calendar 
year,  weighted  by  enrollment  for  each 
policy  form,  but  not  including  coverage 
issued  to  eligible  individuals. 

(B)  All  issuera  in  the  individual 
market  in  a  State  if  the  data  are  available 
for  the  previous  calendar  year,  weighted 
by  enrollment  for  each  policy  form. 

(ii)  Requirements.  The  two 
representative  policy  forms  must  meet 
the  following  requirements: 

(A)  Include  a  lo^Y.ar-level  coverage 
policy  form  under  which  the  actuarial 
value  of  benefits  under  the  coverage  is 
at  least  85  percent  but  not  greater  than 
100  percent  of  the  weighted  average. 

(Bj  Include  a  higher-level  coverage 
policy  form  under  which  the  actuarial 
value  of  the  benefits  under  the  coverage 
is  at  least  15  percent  greater  than  the 
actuarial  value  of  the  lower-level 
coverage  policy  form  offered  by  an 
issuer  in  that  State  and  at  least  100 
percent,  but  not  greater  than  120  percent 
of  the  weighted  average. 

(C)  Include  benefits  substantially 
similar  to  other  individual  health 


Federal  Rggister  /  Vol.  62,  No.  67  /  Tuesday.  April  8.  1^97  /  Rules  and  Regulationa  16997 


insurance  coverage  offered  by  the  issuer 
in  the  State. 

(D)  Provide  for  risk  adjustment,  risk 
spreading,  or  a  risk  spreading 
mechanism,  or  otherwise  provide  some 
financial  subsidization  for  eligible 
individuals. 

(E)  Meet  all  applicable  State 
requirements. 

(iii)  Actuarial  value  of  benefits.  The 
actuarial  value  of  benefits  provided 
under  individual  health  insurance 
coverage  must  be  calculated  based  on  a 
standardized  population,  and  a  set  of 
standardized  utilization  and  cost  factors 
under  appUcable  State  law. 

(4)  Election.  All  issuer  elections  must 
be  applied  uniformly  to  all  eligible 
individuals  in  the  State  and  must  be 
effiective  for  all  policies  offered  during 
a  period  of  at  least  2  years. 

(5)  Documentatio/i.  The  issuer  must 
document  the  actuarial  calculations  it 
makes  as  follows: 

(i)  Enforcement  by  State.  In  a  State 
that  elects  to  enforce  the  provisions  of 
this  section  in  lieu  of  an  altemafive 
mechanism  under  §  148.128,  the  issuer 
must  provide  the  appropriate  State 
authorities  with  the  documentation 
raouired  by  the  State. 

(ii)  Enforcement  byHCFA.  If  HCFA 
acts  to  enforce  the  provisions  of  this 
section  under  §  148.200,  the  issuer  must 
provide  to  HCFA,  within  the  following 
time  frames,  any  documentation  HCFA 
requests: 

CA)  For  policy  forms  already  being 
marketed  as  of  July  1, 1997 — no  later 
than  September  1, 1997. 

(B)  For  other  policy  forms — 90  days 
before  the  beginning  of  the  calendar 
year  in  which  the  issuer  wants  to  market 
thepoUcy  form. 

(d)  Special  rules  for  network  plans.  (1) 
An  issuer  that  offers  coverage  in  the 
individual  market  through  a  network 
plan  may  take  the  following  actions: 

(i)  S{>ecify  that  an  eligible  individual 
may  only  enroll  if  he  or  she  Uves, 
resides,  or  woii^s  within  the  service  area 
for  the  network  plan. 

(ii)  Deny  coverage  to  an  eligible 
individual  if  the  issuer  has 
demonstrated  the  following  to  the 
applicable  State  authority  (if  required  by 
the  State): 

(A)  It  does  not  have  the  capacity  to 
deliver  services  adequately  to  additional 
individual  enrollees  because  of  its 
obligations  to  provide  services  to 
cturent  group  contract  holders  and 
enrollees.  and  to  current  individual 
enrollees. 

(B)  It  uniformly  denies  coverage  to 
individuals  without  regard  to  any  health 
status-related  factor,  and  without  regard 
to  whether  the  individuals  are  eligible 
individuals. 


(iii)  Not  offer  any  coverage  in  the 
individual  market,  within  the  service 
area  identified  for  purposes  of 
paragraph  (d)(l)(ii)  of  this  section,  for  a 
period  of  180  days  after  the  coverage  is 
denied. 

(2)  In  those  States  in  which  HCFA  is 
enforcing  the  individual  market 
provisions  of  this  part  in  accordance 
with  §  148.200,  the  issuer  must  make 
the  demonstration  described  in 
paragraph  (d)(l)(ii)  of  this  section  to 
HCFA  rather  than  to  the  State,  and  the 
issuer  may  not  deny  coverage  to  any 
eligible  individual  until  30  days  after 
H(7A  receives  and  approves  the 
information. 

(e)  Application  of  financial  capacity 
limits.  (1)  An  issuer  may  deny  coverage 
to  an  eligible  individual  if  the  issuer  has 
demonstrated  the  following  to  the 
appUcable  State  authority  (if  raquired  by 
the  State): 

(i)  It  does  not  have  the  finanrial 
reserves  necessary  to  underwrite 
additional  coverage. 

(ii)  It  unifonnly  denies  coverage  to  all 
individuals  in  the  individual  market, 
consistent  with  applicable  State  law, 
without  regard  to  any  health  status- 
related  factor  of  the  individuals,  and 
without  regard  to  whether  the 
individuals  are  eligible  individuals. 

(2)  In  those  SUtes  in  which  HCFA  is 
enforcing  the  individual  market 
provisions  of  this  part  in  accordance 
with  §  148.200,  the  issuer  must  make 
the  demonstration  described  in 
paragraph  (e)(1)  of  this  section  to  HCFA 
rather  than  to  the  State,  and  the  issuer 
may  not  deny  coverage  to  any  eUgible 
individual  imtil  30  days  after  HCFA 
receives  and  approves  the  information. 

(3)  An  issuer  that  denies  coverage  in 
any  service  area  according  to  paragraph 
(e)(1)  of  this  section  is  prohibited  from 
offering  that  coverage  in  the  individual 
maricet  for  a  period  of  180  days  after  the 
later  of  the  date — 

(1)  The  coverage  is  denied;  of 

(ii)  The  issuer  demonstrates  to  the 
applicable  State  authority  (if  required 
under  applicable  State  law)  that  the 
issuer  has  sufficient  financial  reserves  to 
underwrite  additional  coverage. 

(4)  A  State  may  apply  the  180-day 
suspension  described  in  paragraph  (e)(3) 
of  this  section  on  a  service-area-specific 
basis. 

(f)  Rules  for  dependents— {1)  General 
rule.  If  an  eligible  individual  elects  to 
enroll  in  individual  health  insurance 
coverage  that  provides  coverage  for 
dependents,  the  issuer  may  apply  a 
preexisting  condition  exclusion  on  any 
dependent  who  is  not  an  eligible 
individual. 

(2)  Exception  for  certain  children.  A 
child  is  deemed  to  be  an  eligible 


individual  if  the  following  conditicos 
are  met: 

(i)  The  child  was  covered  imder  any 
creditable  coverage  within  30  days  of 
birth,  adoption,  or  placement  for 
adoption  (or  longer  if  the  State  provides 
for  a  longer  special  enrollment  period 
than  required  under  45  CFR  146.117). 

(ii)  The  child  has  not  had  a  significant 
break  in  coverage. 

(3)  Examples.  The  following  examples 
illustrate  the  requirements  of  this 
paragrt4>h  (f)  for  certain  childran: 

Example  1 :  Individual  A  had  self-only 
coverage  under  his  employer's  group  health 
plan  for  five  yean.  A  has  two  children,  ages 
11  and  15.  but  never  enrolled  in  family 
coverage.  A  leaves  his  )ob  to  become  self- 
employed,  and  qualifies  as  an  eligible 
individual  because  he  is  not  entitled  to  any 
continuation  coverage,  Medicare  or 
Medicaid,  and  has  no  other  health  insurance 
coverage.  He  applies  to  Issuer  R  for  coverage 
in  the  individual  market  under  a  policy  with 
bmily  coverage  that  R  makes  available  to 
eligible  individuals.  R  must  sell  A  the  policy, 
but  he  may  refuse  coverage  to  A'»  childran. 
or  may  apply  a  preexisting  omdition 
exclusion  to  them  if  allowed  under 
applicable  State  law.  because  they  did  not 
have  prior  crsdit^le  coverage,  and  therefore 
do  not  qualify  aa  eligible  individiials. 

Example  2:  Individual  B  was  also  covered 
under  a  group  health  plan  for  5  years  before 
losing  his  job.  He  originally  had  coverage 
only  for  himself  and  his  wifis,  but  3  months 
before  his  employment  ended,  his  mtUb  had 
a  baby.  B  took  advantage  of  the  special 
enrollment  period  that  applied,  changed  to 
family  coverage,  and  enrolled  the  baby  in  the 
group  health  plan  within  20  days. 
Immediately  after  losing  his  )ob.  B  applied  to 
Issuer  R  for  family  converge.  B  and  his  wife 
qualify  as  eligible  individuals,  and  the  baby 
is  deemed  to  be  an  eligible  individual  even 
though  she  has  less  than  three  months  of 
creditable  coverage.  Therefore  R  must  make 
the  policy  available  to  all  three  members  of 
the  family,  and  cannot  impose  any 
preexisting  condition  exclusions. 

(g)  Clarification  of  applicability.  (1) 
An  issuer  in  the  inctividual  market  is 
not  required  to  offier  a  family  coverage 
option  with  any  policy  form. 

(2)  An  issuer  onering  health  insurance 
coverage  only  in  connection  with  group 
health  plans,  or  only  through  one  or 
more  bona  fide  associations,  or  both,  is 
not  required  to  offer  that  type  of 
coverage  in  the  individual  market. 

(3)  An  issuer  offering  health  insurance 
coverage  in  connection  with  a  group 
health  plan  is  not  deemed  to  be  a  health 
insurance  issuer  offering  individual 
health  insurance  coverage  solely 
because  the  issuer  offers  a  conversion 
policy. 

(4)  This  section  does  not  restrict  the 
amoimt  of  the  prenuiun  rates  that  an 
issuer  may  charge  an  individual  imder 
State  law  for  health  insurance  coverage 
provided  in  the  individual  market 
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(5)  This  section  does  not  prevent  an 
issiier  offering  health  insurance 
coverage  in  the  individual  market  from 
establishing  premium  discounts  or 
rebates,  or  modifying  otherwise 
applicable  copayments  or  deductibles, 
in  return  for  adherence  to  programs  of 
health  promotion  and  disease 
prevention. 

(6)  This  section  does  not  require 
iasuan  to  reopen  blodu  of  business 
doaed  under  appUcable  State  law. 

fl4«.122    QuarantMd  raoMMbHity  of 
I  ktaufanoe  coverage. 


(a)  Applicability.  This  section  applies 
to  all  health  insurance  coverage  in  the 
individual  market. 

(b)  General  rules.  (1)  Except  as 
provided  in  paragraph  (c)  of  this 
section,  an  issuer  must  renew  or 
continue  in  force  the  coverage  at  the 
option  of  the  individual- 

(2)  Medicare  eligibility  or  entitlement 
is  not  a  basis  for  nonrenewal  or 
termination  of  an  individual's  health 
insiuBnce  coverage  in  the  individual 
market. 

(c)  Exceptions  to  renewing  coverage. 
An  issuer  may  nonrenew  or  discontinue 
health  insxirance  coverage  of  an 
individual  in  the  individual  market 
based  only  on  one  or  more  of  the 
following: 

(1)  Nonpayment  of  premiums.  The 
individual  has  failed  to  pay  premiimis 
or  contributions  in  accordance  with  the 
terms  of  health  insurance  coverage, 
including  any  timeliness  reouirements. 

(2)  Fraud.  The  individual  nas 
performed  an  act  or  practice  that 
constitutes  fraud  or  made  an  intentional 
misrepresentation  of  material  fact  under 
the  terms  of  the  coverage. 

(3)  Termination  of  plan.  The  issuer  is 
ceasing  to  offer  coverage  in  the         ' 
individual  market  in  accordance  with 
paragraphs  (d)  and  (e)  of  this  section 
and  applicable  State  law. 

(4)  Movement  outside  the  service  area. 
For  network  plans,  the  individual  no 
longer  resides,  Uves,  or  works  in  the 
service  area  of  the  issuer,  or  area  for 
which  the  issuer  is  authorized  to  do 
business,  but  only  if  coverage  is 
terminated  uniformly  without  regard  to 
any  health  status-related  factor  of 
covered  individuals. 

(5)  Association  membership  ceases. 
For  coverage  made  available  in  the 
individual  market  only  through  one  or 
more  bona  fide  associations,  the 
individual's  membership  in  the 
association  ceases,  but  only  if  the 
coverage  is  terminated  uniformly 
without  regard  to  any  health  status- 
related  factor  of  covered  individuals. 

(d)  Discontinuing  a  particular  type  of 
coverage.  An  issuer  may  discontinue 


offering  a  particular  type  of  health 
insurance  coverage  offered  in  the 
individual  market  only  if  it  meets  the 
following  requirements: 

(1)  Provides  notice  in  writing  to  each 
individual  provided  coverage  of  that 
type  of  health  insurance  at  least  90  days 
before  the  date  the  coverage  will  be 
discontinued. 

(2)  Offers  to  each  covered  individual. 
on  a  guaranteed  issue  basis,  the  option 
to  purchase  any  other  individual  health 
insurance  coverage  cturently  being 
offered  by  the  issuer  for  individuals  in 
that  market. 

(3)  Acts  uniformly  without  regard  to 
any  health  status-related  factor  of 
covered  individuals  or  dependents  of 
covered  individuals  who  may  become 
eligible  for  coverage. 

(e)  Discontinuing  all  coverage.  An 
issuer  may  discontinue  offering  all 
health  insurance  coverage  in  the 
individual  market  in  a  State  only  if  it 
meets  the  following  requirements. 

(1)  Provides  notice  in  writing  to  the 
applicable  State  authority  and  to  each 
individual  of  the  discontinuation  at 
least  180  days  before  the  date  the 
coverage  will  expire. 

(2)  Discontinues  and  does  not  renew 
all  health  insurance  policies  it  issues  or 
delivers  for  insurance  in  the  State  in  the 
individual  market. 

(3)  Acts  uniformly  without  regard  to 
any  health  status-related  factor  of 
covered  individuals  or  dependents  of 
covered  individuals  who  may  become 
eligible  for  coverage. 

(f)  Prohibition  on  market  reentry.  An 
issuer  who  elects  to  discontinue  offering 
all  health  insiuvnce  coverage  under 
paragraph  (e)  of  this  section  may  not 
issue  coverage  in  the  market  and  State 
involved  during  the  5-year  period 
beginning  on  the  date  of  discontinuation 
of  the  last  coverage  not  renewed. 

(g)  Exception  for  uniform 
modification  of  coverage.  An  issuer 
may,  only  at  the  time  of  coverage 
renewal,  modify  the  health  insiu-ance 
coverage  for  a  policy  form  offered  in  the 
individual  market  if  the  modification  is 
consistent  with  State  law  and  is 
effective  uniformly  for  all  individuals 
with  that  policy  form. 

(h)  Application  to  coverage  offered 
only  thjvugh  associations.  In  the  case  of 
health  insurance  coverage  that  is  made 
available  by  a  health  insurance  issuer  in 
the  individual  market  only  through  one 
or  more  associations,  any  reference  in 
this  section  to  an  "individual"  is 
deemed  to  include  a  reference  to  the 
association  of  which  the  individual  is  a 
member.  , 


{148.124    OertfflcMlonanddlacloaufaof 


(a)  Applicability— (1)  General  rule. 
Except  as  provided  in  paragraph  (a)(2) 
of  this  section,  this  section  applies  to  all 
issuers  of  health  insurance  coverage. 

(2)  Exception.  The  provisions  of  this 
section  do  not  apply  to  isstiers  of  the 
followine  types  of  coverage: 

(i)  Health  msurance  coverage 
furnished  in  connection  with  a  group 
health  plan  defined  in  45  CFR  144.103. 
(These  issuers  are  regulated  under  45 
CFR  146.115  to  provide  a  certificate  of 
coverage.) 

(ii)  Excepted  benefits  described  in 
§  148.220. 

(b)  General  rules — (1)  Individuals  for 
whom  a  certificate  must  be  provided; 
timing  of  issuance.  A  certificate  must  be 
provided,  without  charge,  for 
individuals  and  dependents,  who  are  or 
were  covered  under  an  individual 
health  insurance  policy  for  the 
following: 

(i)  Issuance  of  automatic  certificates. 
An  automatic  certificate  must  be 
provided  within  a  reasonable  time 
period  consistent  with  State  law  after 
the  individual  ceases  to  be  covered 
under  the  policy. 

(ii)  Any  individual  upon  request.  A 
request  for  a  certificate  may  be  made  by, 
or  on  behalf  of,  an  individual  within  24 
months  after  coverage  ends.  For 
example,  an  entity  that  provides 
coverage  to  an  individual  in  the  future 
may,  if  authorized  by  the  individual, 
request  a  certificate  of  the  individual's 
creditable  coverage  on  behalf  of  the 
individual  fit)m  the  issuer  of  the 
individual's  prior  coverage.  After  the 
request  is  received,  an  issuer  must 
provide  the  certificate  promptly.  A 
certificate  must  be  provided  under  this 
paragraph  even  if  the  individual  has 
previously  received  an  automatic 
certificate  under  paragraph  (a)(l)(i)  of 
this  section. 

(2)  Form  and  content  of  certificate — 
(i)  Written  certificate — (A)  General  rule. 
Except  as  provided  in  paragraph 
(b)(2)(i)(B)  of  this  section,  tihe  issuer 
must  provide  the  certificate  in  writing 
(including  any  form  approved  by  the 
HCFA)  (B)  Other  permissible  forms.  No 
written  certificate  must  be  provided  if 
the  following  occurs: 

(1)  An  individual  is  entitled  to  receive 
a  certificate. 

(2)  The  individual  requests  that  the 
certificate  be  sent  to  another  plan  or 
issuer  instead  of  to  the  individual. 

[3]  The  plan  or  issuer  that  would 
otherwise  receive  the  certificate  agrees 
to  accept  the  information  in  paragraph 
(a)(3)  of  this  section  through  means 
other  than  a  written  certificate  (for 
example,  by  telephone). 
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(4)  The  receiving  plan  or  issuer 
receives  the  information  fit>m  the 
sending  issuer  in  the  prescribed  form 
within  the  time  periods  required  imder 
paragraph  (b)(1)  of  this  section. 

[ii]  Required  information.  The 
certificate  must  include  the  following: 

(A)  The  date  the  certificate  is  issued. 

(B)  The  name  of  the  individual  or 
dependent  for  whom  the  certificate 
applies,  and  any  other  information 
necessary  for  the  issuer  providing  the 
coverage  specified  in  the  certificate  to 
identify  the  individual,  such  as  the 
individual's  identification  number 
imder  the  policy  and  the  name  of  the 
policyholder  if  the  certificate  is  for  (or 
includes)  a  dependent. 

(C)  The  name,  addreas,  and  telephone 
ntimber  of  the  issuer  required  to  provide 
the  certificate. 

(D)  The  telephone  number  to  call  for 
further  information  regarding  the 
certificate  (if  diffierent  from  paragraph 
(b)(2)(ii)(C)  of  this  section). 

(E)  Either  one  of  the  following: 

(1)  A  statement  that  the  individual 
has  at  least  18  months  (for  this  purpose, 
546  days  is  deoned  to  be  18  montlu)  of 
creditable  coverage,  disregarding  days  of 
creditable  coverage  before  a  significant 
break  in  coverage  as  defined  in  45  CFR 
146.1 13(b)(2)(iii). 

(2)  Both  the  date  the  individual  first 
sought  coverage,  as  evidenced  by  a 
substantially  complete  application,  and 
the  date  creditable  coverage  began. 

(F)  The  date  creditable  coverage 
ended,  unless  the  certificate  indicates 
that  creditable  coverage  is  continuing  as 
of  the  date  of  the  certificate. 

(iii)  Periods  of  coverage  under  a 
certificate.  If  any  automatic  certificate  is 
provided  tmder  paragraph  (b)(l)(i)  of 
this  section,  the  period  that  must  be 
included  on  the  certificate  is  the  last 
period  of  continuous  coverage  ending 
on  the  date  coverage  ceased.  If  an 
individual  requests  a  certificate  under 
paragraph  (b)(l)(u)  of  this  section,  a 
certificate  mtist  be  provided  for  each 
period  of  continuous  coverage  ending 
within  the  24-month  period  ending  on 
the  date  of  the  request  (or  continuing  on 
the  date  of  the  request).  A  separate 
certificate  may  be  provided  for  each 
period  of  continuous  coverage. 

(iv)  Single  certificate  permitted  for 
families.  An  issuer  may  provide  a  single 
certificate  for  both  an  individual  and  the 
individual's  dependents  if  it  provides 
all  the  required  information  for  each 
individual  and  dependent,  and 
separately  states  the  information  that  is 
not  identical. 

(v)  Model  certificate.  The 
requirements  of  paragraph  (b)(2)(ii)  of 
this  section  are  satisfied  if  the  issuer 
provides  a  certificate  in  accordance  with 


a  model  certificate  as  provided  by 
HCFA. 

(vi)  Excepted  benefits;  categories  of 
benefits.  No  certificate  is  required  to  be 
furnished  with  respect  to  excepted 
benefits  described  in  §  148.220.  If 
excepted  benefits  are  provided 
concurrently  with  other  creditable 
coverage  (so  thai  the  coverage  does  not 
consist  solely  of  excepted  benefits), 
informatian  concerning  the  benefits  may 
be  required  to  be  disclosed  under 
paragraph  (c)  of  this  section. 

(3)  Procedures — (i)  Method  of 
delivery.  The  certificate  is  required  to  be 
provided,  without  charge,  to  each 
individual  described  in  paragraph  (b)(1) 
of  this  section  or  an  entity  requesting 
the  certificate  on  behalf  of  the 
individual.  The  certificate  may  be 
provided  by  first-class  mail.  If  the 
certificate  or  certificates  are  provided  to 
the  individual  and  the  individual's 
spouse  at  the  individual's  last  known 
address,  the  requirements  of  this 
paragraph  (b)(3)  are  satisfied  with 
respect  to  all  individuals  and 
dependents  residing  at  that  address.  If  a 
dependent  does  not  reside  at  the 
individual's  last  known  address,  a 
separate  certificate  must  be  provided  to 
the  dependent  at  the  dependent's  last 
known  address.  If  separate  cwtificates 
are  provided  by  mail  to  individuals  and 
dependents  who  reside  at  the  same 
address,  separate  mailings  of  each 
certificate  are  not  required. 

(ii)  Procedure  for  requesting 
certificates.  An  issuer  must  establish  a 
procedure  for  individuals  and 
dependents  to  request  and  receive 
certificates  imder  paragraph  (b)(l)(ii)  of 
this  section. 

(iii)  Designated  recipients.  If  an 
automatic  certificate  is  required  to  be 
provided  under  paragraph  (b)(l)(i)  of 
this  section,  and  the  individual  or 
dependent  entitled  to  receive  the 
certificate  designates  another  individual 
or  entity  to  receive  the  certificate,  the 
issuer  responsible  for  providing  the 
certificate  may  provide  the  certificate  to 
the  designated  party.  If  a  certificate 
must  be  provided  upon  request  under 
paragraph  (b)(l)(ii)  of  this  section,  and 
the  individual  entitled  to  receive  the 
certificate  designates  another  individual 
or  entity  to  receive  the  certificate,  the 
issuer  responsible  for  providing  the 
certificates  must  provide  the  certificate 
to  the  desi^ated  party. 

(4)  Special  rules  concerning 
dependent  coverage — (i)  Reasonable 
efforts.  An  issuer  must  lise  reasonable 
efforts  to  determine  any  information 
needed  for  a  certificate  relating  to 
dependent  coverage.  If  an  automatic 
certificate  must  be  furnished  with 
respect  to  a  dependent  imder  paragraph 


(b)(l)(i)  of  this  section,  no  individual 
certificate  must  be  furnished  until  the 
issuer  knows  (or  making  reasonable 
efforts  should  know)  of  the  dependent's 
cessation  of  coverage  under  the  poficy. 

(ii)  Special  rules  for  demonstrating 
coverage.  If  a  certificate  furnished  by  an 
issuer  does  not  provide  the  name  of  any 
dependent  of  an  individual  covered  by 
the  certificate,  the  individual  may,  if 
necessary,  use  the  procedures  described 
in  paragraph  (d)(3)  of  this  section  for 
denwnstrating  dependent  status.  An 
individual  may,  if  necessary,  use  these 
procedures  to  demonstrate  that  a  child 
was  enrolled  within  30  days  of  birth, 
adoption,  or  placement  for  adoption,  in 
which  case  the  child  would  not  be 
subject  to  a  preexisting  condition 
exclusion  under  §  148.120(f)(2). 

(iii)  Transition  rule  for  dependent 
coverage  before  July  1,  1996— (A) 
General  rule.  An  issuer  that  cannot 
provide  the  names  of  dependents  (or 
related  cover^e  information)  for 
purposes  of  providing  a  ceitiJBcate  of 
coverage  for  a  dependent  may  satisfy  the 
requirements  of  paragraph  (b)(2)(ii)(C)  of 
this  section  by  providing  the  name  of 
the  policyholder  and  specifying  that  the 
type  of  coverage  provided  in  the 
certificate  is  for  dependent  coverage  (for 
example,  family  coverage  or  individual- 
plus-spouse  coverage). 

(B)  Certificates  provided  on  request. 
For  purposes  of  certificates  provided  on 
the  request  of,  or  an  behalf  of,  an 
individual  under  paragraph  (b)(l)(ii)  of 
this  section,  an  issuer  must  make 
reasonable  efforts  to  obtain  and  provide 
the  names  of  any  dependent  covered  by 
the  certificate  if  the  information  is 
requested.  If  an  issuer  responsible  for 
providing  a  certificate  does  not  provide 
the  name  of  any  dependent  of  an 
individual  covered  by  the  certificate,  the 
individual  may,  if  necessary,  use  the 
procedures  described  in  paragraph 
(d)(3)  of  this  section  for  submitting 
documentation  to  establish  that  the 
creditable  coverage  in  the  certificate 
applies  to  the  dependent 

fC)  Timing.  An  issuer  providing  an 
automatic  certificate  that  does  not 
contain  the  name  of  a  dependent  must 
furnish  a  certificate  within  21  days  after 
the  individual  ceases  to  be  covered 
under  the  poficy. 

(D)  Duration.  The  transitional  rules  of 
this  paragraph  (b)(4)(iii)  are  effective  for 
certifications  provided  with  respect  to 
an  event  occiuring  before  July  1, 1998. 

(E)  Optional  notice.  This  paragraph 
applies  to  events  described  in  §148.124  - 
(b)(4)(ii),  that  occur  on  or  after  October 

1, 1996,  but  before  June  1,  1997.  An 
issuer  offering  individual  health 
insurance  coverage  is  deemed  to  satisfy 
$  148.124  (b)(1)  and  (b)(2)  if  a  notice  is 
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provided  in  accordance  with  the 
provisions  of  §  148.124(b)(4)(iii). 

(c]  Disclosure  of  coverage  to  a  plan,  or 
issuer,  electing  the  alternative  method 
of  creating  coverage — (1)  General  rule.  If 
an  individual  enrolls  in  a  group  health 
plan  and  the  plan  or  issuer  uses  the 
alternative  method  of  determining 
creditable  coverage  described  in  45  CFR 
146.113(c).  the  individual  provides  a 
certificate  of  coverage  under  paragraph 
(b)  of  this  section  or  demonstrates 
creditable  coverage  under  paragraph  (d) 
of  this  section,  and  the  plan  or  coverage 
in  which  the  individual  enrolls  requests 
from  the  prior  entity,  the  prior  entity 
must  disclose  promptly  to  the 
requesting  plan  or  issuer  ("requesting 
entity")  the  information  set  forth  in 
paragraph  (c)(2)  of  this  section. 

(2)  Infi>nnation  to  be  disclosed.  The 
prior  entity  must  promptly  identify  for 
the  requesting  entity  the  categories  of 
benefits  and  services  used  by  the 
individual  for  which  the  requesting 
entity  uses  the  alternative  method  of 
crediting  coverage,  and  any  specific 
information  that  the  requesting  entity 
requests  to  determine  the  individual's 
creditable  coverage.  The  prior  entity 
must  promptly  disclose  to  the 
requesting  entity  the  creditable  coverage 
information. 

(3)  Charge  for  providing  information. 
The  prior  entity  furnishing  the 
information  under  paragraph  (c)(2)  of 
this  section  may  charge  the  requesting 
entity  for  the  reasonable  cost  of 
disclosing  the  information. 

(d)  Ability  of  an  individual  to 
demonstrate  creditable  coverage  and 
waiting  period  information — (1)  General 
rule.  Individuals  may  establish 
creditable  coverage  through  means  other 
than. certificates.  If  the  accuracy  of  a 
certificate  is  contested  or  a  certificate  is 
unavailable  when  needed  by  the 
individual,  the  individual  has  the  right 
to  demonstrate  creditable  coverage  (and 
waiting  or  affiliation  periods)  through 
the  presentation  of  documents  or  other 
means.  For  example,  the  individual  may 
make  a  demonstration  if  one  of  the 
following  occurs: 

(i)  An  entity  has  failed  to  provide  a 
certificate  within  the  required  time 
period. 

(ii)  The  individual  has  creditable 
coverage  but  an  entity  may  not  be 
required  to  provide  a  cert^cate  of  the 
coverage. 

(iii)  The  coverage  is  for  a  period 
before  July  1, 1996. 

(iv)  The  individual  has  an  urgent 
medical  condition  that  necessitates  a 
determination  before  the  individual  can 
deliver  a  certificate  to  the  plan. 

(v)  The  individual  lost  a  certificate 
that  the  individual  had  previously 


received  and  is  unable  to  obtain  another 
certificate. 

(2)  Evidence  of  creditable  coverage — 
(i)  Consideration  of  evidence.  An  issuer 
must  take  into  account  all  information 
that  it  obtains  or  that  is  presented  on 
behalf  of  an  individual  to  make  a 
determination,  based  on  the  relevant 
facts  and  circumstances,  whether  or  not 
an  individual  has  18  months  of 
creditable  coverage.  An  issuer  must  treat 
the  individual  as  having  furnished  a 
certificate  if  the  individual  attests  to  the 
p>eriod  of  creditable  coverage,  the 
individual  presents  relevant 
corroborating  evidence  of  some 
creditable  coverage  during  the  period, 
and  the  individual  cooperates  with  the 
issuer's  efforts  to  verify  the  individiial's 
coverage.  For  this  purpose,  cooperation 
includes  providing  (upon  the  issuer's 
request)  a  written  authorization  for  the 
issuer  to  request  a  certificate  on  behalf 
of  the  individual,  and  cooperating  in 
efforts  to  determine  the  validity  of  the 
corroborating  evidence  and  the  dates  of 
creditable  coverage.  While  an  issuer 
may  refuse  to  credit  coverage  if  the 
individual  fails  to  cooperate  with  the 
issuer's  efforts  to  verify  coverage,  the 
issuer  may  not  consider  an  individual's 
inability  to  obtain  a  certificate  to  be' 
evidence  of  the  absence  of  creditable 
coverage. 

(ii)  Documents.  Documents  that  may 
establish  creditable  coverage  (and 
waiting  periods  or  affiliation  periods)  in 
the  absence  of  a  certificate  include 
explanations  of  benefit  claims  (EOB)  or 
other  correspondence  from  a  plan  or 
issuer  indicating  coverage,  pay  stubs 
showing  a  payroll  deduction  for  health 
coverage,  a  health  insurance 
identification  card,  a  certificate  of 
coverage  under  a  group  health  policy, 
records  from  medical  care  providers 
indicating  health  coverage,  third  party 
statements  verifying  periods  of 
coverage,  and  any  other  relevant 
documents  that  evidence  periods  of 
health  coverage. 

(iii)  Other  evidence.  Creditable 
coverage  (and  waiting  period  or 
affiliation  period  information)  may  be 
established  through  means  other  than 
documentation,  such  as  by  a  telephone 
call  from  the  issuer  to  a  third  party 
verifying  creditable  coverage. 

(3)  Demonstrating  dependent  status. 
If,  in  the  course  of  providing  evidence 
(including  a  certificate) ',.  L^iMiitable 
coverage,  an  individual  is  required  to 
demonstrate  dependent  status,  the 
issuer  must  treat  the  individual  as 
having  furnished  a  certfficate  showing 
the  dependent  status  if  the  individual 
attests  to  the  dependency  and  the  period 
of  the  status  and  the  individual 


cooperates  with  the  issuer's  efforts  to 
verify  the  dependent  status. 

§148.126    Determination  of  an  eiigibto 
Indlviduai. 

(a)  General  rule.  Each  issuer  offering 
health  insurance  coverage  in  the 
individual  market  is  responsible  for 
determining  whether  an  applicant  for 
coverage  is  an  eligible  individual  as 
defined  in  §148.103. 

(b)  Specific  requirements.  (1)  The 
issuer  must  exercise  reasonable 
diligence  in  making  this  determination. 

(2)  The  issuer  must  promptly 
determine  whether  an  applicant  is  an 
eligible  individual. 

(3)  ff  an  issuer  determines  that  an 
individual  is  an  eligible  individual,  the 
issuer  must  promptly  issue  a  policy  to 
that  individual. 

(c)  Insufficient  information — (1) 
General  rule.  U  the  information 
presented  in  or  with  an  application  is 
substantially  insufficient  for  the  issuer 
to  make  the  determination  described  in 
paragraph  (b)(2)  of  this  section,  the 
issuer  may  immediately  request 
additional  information  from  the 
individual,  and  must  act  promptly  to 
make  its  determination  after  receipt  of 
the  requested  information 

(2)  Failure  to  provide  a  certification  of 
creditable  coverage.  If  an  entity  fails  to 
provide  the  certificate  that  is  required 
under  this  part  or  45  CFR  part  146  to  the 
applicant,  the  issuer  is  subject  to  the 
procedures  set  forth  in  §  148.124(d)(1) 
concerning  an  individual's  right  to 
demonstrate  creditable  coverage. 

f14ai28    State  flexibility  inlndividual 
market  reforms — altemative  mechanisms. 

(a)  IVoiver  of  requirements.  The 
reqiiirements  of  §  148.120,  which  set 
forth  Federal  requirements  for 
guaranteed  availability  in  the  individual 
market,  do  not  apply  in  a  State  that 
implements  an  acceptable  altemative 
mechanism  in  accordance  with  the 
following  criteria: 

(1)  The  altemative  mechanism  meets 
the  following  conditions: 

(i)  Offers  health  insurance  coverage  to 
all  eligible  individuals. 

(ii)  Prohibits  imposing  preexisting 
condition  exclusions  and  affiliation 
periods  for  coverage  of  an  eligible 
individual. 

(iii)  Offers  an  eligible  individual  a 
choice  of  coverage  that  includes  at  least 
one  policy  form  of  coverage  that  is 
comparable  to  either  one  of  the 
following: 

(A)  Comprehensive  coverage  offered 
in  the  individual  market  in  the  State. 

(B)  A  standard  option  of  coverage 
available  under  the  group  or  individual 
health  insurance  laws  of  the  State. 
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(2)  The  State  is  implementing  one  of 
the  following  provisions  relatine  to  risk: 

(i)  One  of  tne  following  model  acts,  as 
adopted  by  the  NAIC  on  Juhe  3, 1996, 
but  only  if  the  model  has  been  revised 
in  State  regulations  to  meet  all  of  the 
requirements  of  this  part  and  part  144: 

(A)  The  Small  Employer  and 
Individual  Health  Insurance  Availability 
Model  Act  to  the  extent  it  applies  to 
individual  health  insurance  coverage. 

(B)  The  Individual  Health  Insurance 
Portability  Model  Act. 

(ii)  A  qualified  high  risk  pool,  which, 
for  purposes  of  this  section,  is  a  high 
risk  pool  that  meets  the  following 
conditions: 

(A)  Provides  to  all  eligible  individuals 
health  insurance  coverage  (or 
comparable  coverage)  that  does  not 
impose  any  preexisting  condition 
exclusion  or  afBliation  periods  for 
coverage  of  an  eligible  individual. 

(B)  I^vides  for  premium  rates  and 
covered  benefits  for  the  coverage 
consistent  with  standards  included  in 
the  NAIC  Model  Health  Plan  for 
Uninsurable  Individuals  Act  (as  in  efiiect 
as  of  August  21, 1996),  but  only  if  the 
model  has  been  revised  in  State 
regulations  to  meet  all  of  the 
requirements  of  this  part  and  part  144. 

(iii)  One  of  the  folloMong  mechanisms: 

(A)  Any  other  mechanism  that 
provides  for  risk  adjustment,  risk 
spreading,  or  a  risk-spreading 
mechanism  (among  issuers  or  policies  of 
an  issuer)  or  otherwise  provides  for 
some  financial  subsidization  for  eligible 
individuals,  including  through 
assistance  to  participating  issuers. 

(B)  A  mechanism  that  provides  a 
choice  for  each  eligible  individual  of  all 
individual  health  insurance  coverage 
otherwise  available. 

(b)  Permissible  forms  of  medianisms. 
A  private  or  public  individual  health 
insurance  mechanism  (such  as  a  health 
insurance  coverage  pool  or  program,  a 
mandatory  group  conversion  policy, 
guaranteed  issue  of  one  or  more  plans 
of  individual  health  insurance  coverage, 
or  open  enrollment  by  one  or  more 
health  insurance  issuers),  or 
combination  of  these  mechanisms,  that 
is  designed  to  provide  access  to  health 
benefits  for  individuals  in  the 
individual  market  in  the  State,  in 
accordance  with  this  section,  may 
constitute  an  acceptable  alternative 
mechanism. 

(c)  Establishing  an  acceptable 
altemative  mechanism — transition 
rules.  HCFA  presiunes  a  State  to  be 
implementing  an  acceptable  altemative 
mechanism  as  of  July  1, 1997  if  the 
following  conditions  are  met: 

(1)  By  not  later  than  April  1, 1997,  an 
evidenced  by  a  postmark  date,  or  other 


such  date«  the  chief  executive  officer  of 
the  State  takes  the  following  actions: 

(i)  Notifies  HCFA  that  the  State  has 
enacted  or  intends  to  enact  by  not  later 
than  January  1 ,  1998  (unless  it  is  a  State 
described  in  paragraph  (d)  of  this 
section),  any  legislation  necessary  to 
provide  for  the  implementation  of  a 
mechanism  reasonably  designed  to  be 
an  acceptable  altemative  mechanism  as 
of  January  1, 1998. 

(ii)  Provides  HCFA  with  the 
information  necessary  to  review  the 
mechanism  and  i'lS  implementation  (or 
proposed  implementation). 

(2)  HCFA  has  not  made  a 
determination,  in  accordance  with  the 
procedure  in  paragraph  (e)(4)(l)  of  this 
section,  that  the  State  will  not  be 
implementing  a  mechanism  reasonably 
designed  to  be  an  acceptable  altemative 
mechnnism  as  of  January  1. 1998. 

(d)  Delay  permitted  for  certain  States. 
If  a  State  notffies  HCFA  that  its 
legislature  is  not  meeting  in  a  regular 
session  between  August  21. 1996  and 
August  20. 1997.  HCFA  continues  to 
presume  until  July  1. 1998  that  the  State 
is  implementing  an  acceptable 
altemative  mechanism,  iJF  the  chief 
executive  officer  of  the  State  takes  the 
following  actions: 

(1)  Notifies  HCFA  by  April  1, 1997. 
that  the  State  intend*  to  submit  an 
altemative  mechanism  and  intends  to 
enact  any  necessary  legislation  to 
provide  for  the  implementation  of  an 
acceptable  altemative  mechanism  as  of 
July  1, 1998. 

(2)  Notifies  HCFA  by  April  1. 1998, 
that  the  State  has  enacted  any  necessary 
legislation  to  provide  for  the 
implementation  of  an  acceptable 
altemative  mechanism  as  of  Jiily  1. 
1998. 

(3)  Provides  HCFA  with  the 
information  necessary  to  review  the 
mechanism  and  its  implementation  (or 
proposed  implementation). 

(e)  Submitting  an  altemative 
mechanism  after  April  1, 1997 — (1) 
Notice  with  information.  A  State  that 
wishes  to  implement  an  acceptable  , 
altemative  mechanism  must  take  the 
following  actions: 

(i)  No^  HCFA  that  it  has  enacted 
legislation  necessary  to  provide  for  the 
implementation  of  a  mechanism 
reasonably  designed  to  be  an  acceptable 
altemative  mechanism,  and 

(ii)  Provide  HCFA  with  the 
information  necessary  for  HCFA  to 
review  the  mechanism  and  its 
implementation  (or  proposed 
implementation). 

(2)  If  the  State  takes  the  actions 
described  in  paragraph  (e)(1)  of  this 
section,  the  mechanism  is  considered  to 
be  an  acceptable  alternative  mechanism 


unless  HCFA  makes  a  preliminary 
determination  (under  paragraph  (e)(4Xi) 
of  this  section),  within  the  review 
period  (defined  in  paragraph  (eK3)  of 
this  section),  that  the  mechanism  is  not 
an  acceptable  altemative  mechanism. 

(3)  Review  period— (1)  General.  The 
review  period  begins  on  the  date  the 
State's  notice  and  information  are 
received  by  HCFA,  and  ends  90  days 
later,  not  coiuiting  any  days  during 
which  the  review  period  is  suspended 
under  paragraph  (e)(3Kii)  of  this  section. 

(ii)  Suspension  of  review  period. 
During  any  review  period,  if  HCFA 
notffies  the  State  of  the  need  for 
additional  information  or  further 
discussion  on  its  submission,  HCFA 
suspends  the  review  period  until  the 
State  provides  the  necessary 
information. 

(4)  Determination  by  HCFA— {i) 
Preliminary  determination.  If  HCFA 
finds  after  reviewing  the  submitted 
information,  and  after  consultation  with 
the  chief  executive  officer  of  the  State 
and  the  chief  insurance  regulatory 
official  of  the  State,  that  the  mechanism 
is  not  an  acceptable  altemative 
mechanism.  HCFA  takes  the  following 
actions: 

(A)  Notffies  the  State,  in  writing,  of 
the  preliminary  determination. 

(B)  Informs  the  Stete  that  if  it  &ils  to 
implement  an  acceptable  altemative 
mechanism,  the  Federal  guaranteed 
availability  provisions  of  §  148.120  will 
take  effect 

(C)  Permits  the  State  a  reasonable 
opportunity  to  modify  the  m«>rh«ii«in 
(or  to  adopt  anqther  mechanism). 

(ii)  Final  determination.  If,  after 
providing  notice  and  a  reasonable 
opportunity  for  the  State  to  modify  its 
mechanism,  HCFA  makes  a  final 
determination  that  the  design  of  the 
Stete's  altemative  mechanism  is  not 
acceptable  or  that  the  State  is  not 
substantially  enforcing  an  acceptable 
altemative  mechanism,  HCFA  notffies 
the  State  in  writing  of  the  following: 

(A)  HCFA's  final  determinatioii. 

(B)  That  the  requirements  of  §  148.120 
concerning  guaranteed  availability 
apply  to  health  insurance  coverage 
ofiiaied  in  the  individual  market  in  the 
Stete  are  effective  as  of  a  date  specffied 
in  the  notice  from  HCFA. 

(iii)  State  request  for  early  notice.  A 
Stete  may  request  that  HCFA  notify  the 
State  before  the  end  of  the  review  period 
if  HCFA  is  not  making  a  preliminary 
determination. 

(5)  Effective  date.  If  HCFA  does  not 
make  a  preliminary  determination 
within  the  review  period,  the  acceptable 
altemative  mechanism  is  effective  90 
da3r8  after  the  end  of  the  90-day  review 
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period  described  in  paragraph  (e)(3)(i)  of 
this  section. 

(f)  Continued  application.  A  State 
alternative  mechanism  may  continue  to 
be  presumed  to  be  acceptable,  if  the 
State  provides  information  to  HCFA  that 
meets  the  following  requirements: 

(1)  If  the  State  makes  a  significant 
change  to  its  alternative  mechanism,  it 
provides  the  information  before  makijig 
a  change. 

(2)  Every  3  years  firom  the  later  of 
implementing  the  alternative 
mechanism  or  implementing  a 
significant  change,  it  provides  HCFA 
with  information. 

(g)  Review  criteria.  HCFA  reviews 
each  State's  submission  to  determine 
whether  it  addresses  all  of  the  following 
requirements: 

(1)  Is  the  mechanism  reasonably 
designed  to  provide  all  eligible 
individuals  with  a  choice  of  health 
inoiuvnce  coverage? 

(2)  Does  the  choice  offered  to  eligible 
individuals  include  at  least  one  policy 
form  that  meets  one  of  the  following 
requirements? 

u)  Is  the  policy  form  comparable  to 
comprehensive  health  insurance 
coverage  offered  in  the  individual 
market  in  the  State? 

(ii)  Is  the  policy  form  comparable  to 
a  standard  option  of  coverage  available 
imder  the  group  or  individual  health 
insurance  laws  of  the  State? 

(3)  Does  the  mechanism  prohibit 
preexisting  condition  exclusions  for  all 
eligible  individuals? 

U)  Is  the  State  implementing  one  of 
the  following: 

(i)  The  NAIC  Small  Employer  and 
Individual  Health  Insiirance  Availability 
Model  Act  (Availability  Model), 
adopted  on  June  3, 1996,  revised  to 
reflect  HIPAA  requirements. 

(ii)  The  Individual  Health  Insurance 
Portability  Model  Act  (Portability 
Model),  adopted  on  June  3. 1996. 
revised  to  reflect  HIPAA  requirements. 

(iii)  A  qualified  high-risk  pool  that 
provides  eligible  individuals  health 
insurance  or  comparable  coverage 
without  a  preexisting  condition 
exclusion,  and  with  premiums  and 
benefits  consistent  with  the  NAIC 
Model  Health  Flan  for  Uninsurable 
Individuals  Act  (as  in  effect  August  21, 
1996).  revised  to  reflect  HIPAA 
reauirements. 

(iv)  A  mechanism  that  provides  for 
risk  spreading  or  provides  eligible 
individuals  with  a  choice  of  all 
available  individual  health  insurance 
coverage. 

(5)  Has  the  State  enacted  all 
legislation  necessary  for  implementing 
the  alternative  mechanism? 

(6)  If  the  State  has  not  enacted  all 
legislation  necessary  for  implementing 


the  alternative  mechanism,  will  the 
necessary  legislation  be  enacted  by 
January  1. 1998? 

(h)  Limitation  ofHCFA's  authority. 
HCFA  does  not  make  a  preliminary  or 
final  determination  on  any  basis  other 
than  a  mechanism  is  not  considered  an 
acceptable  alternative  mechanism  or  is 
not  being  implemented. 

Sut)partC — [Reserved] 

Subpart  0 — Enforcement;  Penalties; 
Preemption 

f  148.200    Enforcement  by  State; 
determination  regarding  failure  to  enforca. 

(a)  General  rule — enforcement  by 
State.  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  State  enforces 
the  requirements  of  this  part  with 
respect  to  health  instirance  issuers  that 
issue,  sell,  renew,  or  offer  health 
insurance  coverage  in  the  individual 
marlcet  in  the  State. 

(b)  Exception — enforcement  by  HCFA. 
HCFA  enforces  the  provisions  of  this 
part  with  respect  to  health  insurance 
issuers,  using  the  procedures  described 
in  §  148.202.  only  in  the  following 
circumstances: 

(1)  State  election.  The  State  chooses 
not  to  enforce  the  Federal  requirements. 

(2)  State  failure  to  enforce.  HCFA 
determines  luider  paragraph  (c)  of  this 
section  that  a  State  has  failed  to 
substantially  enforce  the  requirements 
of  this  part. 

(c)  HCFA  determination.  If  HCFA 
receives  information,  through  a 
complaint  or  any  other  means,  that 
raises  a  question  about  whether  a  State 
is  substantially  enforcing  the 
requirements  of  this  part,  HCFA  follows 
the  following  procedures: 

(1)  Verification  of  exhaustion.  HCFA 
makes  a  threshold  determination  of 
whether  the  individuals  affected  by  the 
alleged  failure  to  enforce  have  made  a 
reasonable  effort  to  exhaust  any  State 
remedies.  This  may  involve  informal 
contact  with  State  officials  about  the 
questions  raised. 

(2)  NoUce  to  the  State.  If  HCFA  is 
satisfied  that  there  is  a  reasonable 
question  about  whether  there  has  been 
a  failure  to  substantially  enforce  the 
requirements  of  this  part,  HCFA  sends, 
in  writing,  the  notice  described  in 
paragraph  (c)(3)  of  this  section,  to  the 
following  State  officials: 

(i)  The  Governor  or  chief  executive 
officer  of  the  State. 

(ii)  The  insurance  commissioner  or 
chief  insurance  regulatory  official. 

(iii)  If  the  alleged  failure  involves 
HMOs,  the  official  responsible  for 
regulating  HMOs,  if  different  than  the 
official  listed  in  paragraph  (c)(2)(ii)  of 
this  section. 


(3)  Form  and  content  of  notice. 
HCFA's  written  notice  to  the  State  sets 
forth  the  following  information: 

(i)  Describes  the  facts  of  the  specific 
violations. 

(ii)  Explains  that  the  consequence  of 
a  failure  to  substantially  enforce  the 
requirements  of  this  part  is  that  HCFA 
enforces  the  requirements  in  accordance 
with  paragraph  (d)  of  this  section. 

(iii)  Advises  the  State  that  it  has  45 
days  to  respond  to  the  notice,  unless  the 
time  is  extended  as  described  in 
paragraph  (c)(4)  of  this  section,  and  that 
the  response  should  include  any 
information  that  the  State  wishes  HCFA 
to  consider  in  making  the  preliminary 
determination  described  in  paragraph 
(c)(5)  of  this  section. 

(4)  Extension.  HCFA  may,  for  good 
cause,  grant  the  State  an  extension  of 
the  time  period  described  in  paragraph 
(c)(3)(iii)  of  this  section.  Examples  of 
good  cause  include  an  agreement 
between  HCFA  and  the  State  that  there 
should  be  a  public  hearing  on  the  State's 
enforcement,  or  evidence  that  the  State 
is  undertaking  expedited  enforcement 
activities. 

(5)  Preliminary  determination.  If,  at 
the  end  of  the  45-day  period  for  a  State 
to  respond  to  HCFA's  notice  (and  any 
extension),  the  State  has  not  established 
to  HCFA's  satisfaction  that  it  is 
substautially  enforcing  the  requirements 
of  this  part,  HCFA  takes  the  following 
actions: 

(i)  Consults  with  the  officials 
described  in  paragraph  (c)(1)  of  this 
section. 

(ii)  Notifies  the  State  of  HCFA's 
preliminary  determination  that  the  State 
has  failed  to  enforce  the  requirements, 
and  that  the  failure  is  continuing. 

(iii)  Permits  the  State  a  reasonable 
opportunity  to  show  evidence  of 
substantial  enforcement. 

(6)  Final  determination.  If,  after 
providing  notice  and  the  opportunity  to 
enforce  the  requirements  of  this  part, 
HCFA  finds  that  the  failiu^  to  enforce 
has  not  been  corrected,  HCFA  sends  the- 
State  a  written  notice  of  that  final 
determination.  The  notice  sets  forth  the 
following: 

(i)  The  effective  date  of  HCFA 
enforcement. 

(ii)  The  mechanism  for  establishing  in 
the  future  that  it  has  corrected  the 
failure,  and  has  begun  enforcement. 
This  mechanism  includes  transition 
procedures  for  ending  HCFA's 
enforcement  period. 

1148.202    Civil  money  penaltiae. 
(a)  General  rule.  If  any  health 
insurance  issuer  that  is  subject  to 
HCFA's  enforcement  authority  under 
§  148.200  fails  to<:omply  with  any 
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applicable  requirement  of  this  part,  it 
may  be  subject  to  a  civil  money  penalty. 

(b)  Complaint.  Any  person  who  is 
entitled  to  any  right  under  this  part,  and 
who  believes  that  the  right  is  being 
denied  as  a  result  of  an  issuer's  failure 
to  comply  with  the  requirements  of  this 
part  may  file  a  complaint  with  HCFA. 

(c)  Notice  to  issuer.  HCFA  sends  a 
written  notice  to  the  issuer  that  a 
complaint  or  other  information  has  been 
received  alleging  a  violation  of  this  part. 
The  notice  sets  forth  the  following: 

(1)  A  description  of  the  substance  of 
any  complaint  or  other  allegation. 

(2)  A  time  frame  of  30  days  for  the 
issuer  to  respond  with  additional 
information,  which  can  include  the 
following: 

(i)  Information  refuting  that  there  has 
been  a  violation. 

(ii)  Evidence  that  the  issuei"  did  not 
know,  and  exercising  reasonable 
diligence  could  not  have  known,  of  the 
violation. 

(iii)  Evidence  of  a  previous  record  of 
compliance. 

(d)  Notice  of  assessment.  If,  based  on 
the  information  provided  in  the 
complaint,  as  well  as  any  information 
submitted  by  the  issuer  or  any  other 
parties,  HCFA  proposes  to  assess  a  civil 
money  penalty,  HCFA  sends  written 
notice  of  the  assessment  to  the  issuer  by 
certified  mail,  return  receipt  requested. 
The  notice  contains  the  following 
information: 

(1)  The  name  or  names  of  the 
individuals  with  respect  to  whom  a 
violation  occurred,  with  relevant 
identification  numbers. 

(2)  The  facts  that  support  the  finding 
of  a  violation,  and  the  initial  date  of  the 
violation. 

(3)  The  amoimt  of  the  proposed 
penalty  as  of  the  date  of  the  notice. 

(4)  The  basis  for  calculating  the 
penalty,  including  consideration  of 
prior  compliance. 

(5)  Instructions  for  responding  to  the 
notice,  including  the  following 
information: 

(i)  A  specific  statement  of  the  issuer's 
right  to  a  hearing. 

(ii)  A  statement  that  failure  to  request 
a  hearing  within  30  days  permits  the 
imposition  of  the  proposed  penalty, 
without  right  of  appeal. 

(e)  Amount  of  penalty— {1)  Maximum 
daily  penalty.  The  penalty  cannot 
exceed  $100  for  each  day,  for  each 
individual  with  respect  to  whom  a 
failure  occiuv. 

(2)  Standard  for  calculating  daily 
penalty.  In  calculating  the  amoimt  of  the 
penalty,  HCFA  takes  into  account  the 
issuer's  previous  record  of  compliance 
and  the  seriousness  of  the  violation. 


(3)  Limitations  on  penalties.  No  civil 
money  penalty  is  imposed  for  the 
following  periods: 

(i)  A  period  during  which  a  failure 
existed,  but  the  issuer  did  not  know, 
and  exercising  reasonable  diligence 
would  not  have  known,  that  the  failure 
existed. 

(ii)  A  period  occurring  inmiediately 
after  the  period  during  which  a  failure 
existed,  but  the  issuer  did  not  Imow. 
and  exercising  reasonable  diligence 
would  not  have  known,  that  the  failure 
existed  if  the  failure — 

(A)  Was  due  to  reasonable  cause  and 
was  not  due  to  willful  neglect;  and 

(B)  Was  corrected  within  30  days  of 
the  first  day  that  the  issuer  knew,  or 
exercising  reasonable  diligence  would 
have  known,  that  the  failure  existed. 

(iii)  The  burden  is  on  the  issuer  to 
establish  to  the  satisfaction  of  HCFA 
that  it  did  not  know,  and  exercising 
reasonable  diligence  could  not  have 
known  that  the  failure  existed. 

(f)  Hearings— (1)  Right  to  a  hearing. 
Any  issuer  against  which  a  penalty  is 
assessed  may  request  a  hearing  by 
HCFA.  The  request  must  be  in  writing, 
and  must  be  postmarked  within  30  days 
after  the  date  HCFA  issues  the  notice  of 
assessment. 

(2)  Failure  to  request  a  hearing.  If  no 
hearing  is  requested  in  accordance  with 
this  paragraph  (f),  the  notice  of 
assessment  constitutes  a  final  order  that 
is  not  subject  to  appeal. 

(3)  Parties  to  the  hearing.  Parties  to 
the  hearing  include  the  issuer  and  the 
party  who  filed  the  complaint.  HCFA 
sends  an  informational  notice  to  the 
State. 

(4)  Initial  agency  decision.  The  initial 
agency  decision  is  made  by  an 
administrative  law  judge.  The  decision 
is  made  on  the  record  under  section  554 
of  Title  5,  United  States  Code.  The 
decision  becomes  a  final  and  appealable 
order  after  30  days,  unless  it  is  modified 
in  accordance  with  paragraph  (g)  of  this 
section. 

(5)  Review  by  HCFA.  HCFA  may 
modify  or  vacate  the  initial  agency 
decision.  Notice  of  intent  to  modify  or 
vacate  the  decision  is  issued  to  the 
parties  within  30  days  after  the  date  of 
the  decision  by  the  administrative  law 
judge. 

(g)  Judicial  review— {1)  Filing  of 
action  for  review.  Any  issuer  against 
whom  a  final  order  imposing  a  civil 
money  penalty  is  entered  may  obtain 
review  in  the  United  States  District 
Court  for  any  district  in  which  the  entity 
is  located  or  the  United  States  District 
Court  for  the  District  of  Coliunbia  by — 

(i)  Filing  a  notice  of  appeal  in  that 
court  within  30  days  from  the  date  of  a 
final  order;  and 


(ii)  Simultaneously  sending  a  copy  of 
the  notice  of  appeal  by  registered  mail 
to  HCFA. 

(2)  Certification  of  administrative      '- 
record.  HCFA  promptly  certifies  and 
files  with  the  court  the  record  upon 
which  the  penalty  was  imposed. 

(3)  Standard  of  review.  The  finriingfi 
of  HCFA  may  not  be  set  aside  unless 
they  are  found  to  be  imsupported  by 
substantial  evidence,  as  provided  by 
section  706(2)(E)  of  Title  5.  United 
States  Code. 

(4)  Appeal.  Any  final  decision,  order, 
or  judgment  of  the  district  court 
concerning  HCFA's  review  is  subject  to 
appeal  as  provided  in  Chapter  83  of 
Title  28,  United  States  Code. 

(h)  Failure  to  pay  assessment, 
maintenance  of  action — (1 )  Faikue  to    ■ 
pay  assessment.  If  an  issuer  fails  to  pay 
an  assessment  after  it  becomes  a  final 
order,  or  after  the  court  has  entered  final 
judgment  in  favor  of  HCFA,  IK3="A  refers 
the  matter  to  the  Attorney  General,  who 
brings  an  action  against  the  issuer  in  the 
appropriate  United  States  district  court 
to  recover  the  amount  assessed. 

(2)  Final  order  not  subject  to  review. 
In  an  action  brought  under  paragraph 
(h)(1)  of  this  section,  the  validity  and 
appropriateness  of  the  final  order 
described  in  paragraph  (g)(l)(i)  of 
paragraph  (g)(3)  of  this  section  is  not 
subject  to  review. 

(i)  Use  of  penalty  funds.  (1)  Any  funds 
collected  under  this  section  are  paid  to 
the  Administrator  or  other  office 
imposing  the  penalty. 

(2)  The  funds  are  available  without 
appropriation  and  until  expended. 

(3)  The  funds  may  only  be  used  for 
the  purpose  of  enforcing  the  provisions 
for  which  the  penalty  was  imposed. 

1148.210    Preemption. 

(a)  Scope.  (1)  This  section  describes 
the  effect  of  sections  2741  through  2763 
and  2791  of  the  PHS  Act  on  a  State's 
authority  to  regulate  health  insurance 
issuers  in  the  individual  market.  This 
section  makes  clear  that  Statias  remain 
subject  to  section  514  of  ERISA,  which 
generally  preempts  State  law  that  relates 
to  ERISA-covered  plans. 

(2)  Sections  2741  through  2763  and 
2791  of  the  PHS  Act  cannot  be 
construed  to  affect  or  modify  the 
provisions  of  section  514  of  ERISA. 

(b)  Regulation  of  insurance  issuess. 
The  individual  market  rules  of  this  part 
do  not  prevent  a  State  law  from 
establishing,  implementing,  or 
continuing  in  effect  standards  or 
requirements  unless  the  standards  or 
requirements  prevent  the  application  of 
a  requirement  of  this  part 
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1148.220    Excapled  bwMm*. 

The  requirements  of  this  part  do  not 
apply  to  individual  health  insurance 
coverage  in  relation  to  its  provision  of 
the  benefits  described  in  paragraphs  (a) 
and  (b)  of  this  section  (or  any 
combination  of  the  benefits). 

(a)  Benefits  excepted  in  all 
circumstances.  The  following  benefits 
are  excepted  in  all  ciraimstances: 

(1)  Coverage  only  for  accident 
(including  accidental  death  and 
dismemberment). 

(2)  Disability  income  insurance. 

(3)  Liability  insurance,  including 
general  liability  insurance  and 
automobile  liability  insurance. 

(4)  Coverage  issued  as  a  supplement 
to  liability  insurance. 

(5)  Workers'  compensation  or  similar 
insurance. 

(6)  Automobile  medical  payment 
insurance. 

(7)  Credit-only  insurance  (for 
example,  mortgage  insurance). 

(8)  Coverage  for  on-site  medical 
clinics. 

(b)  Other  excepted  benefits.  The 
requirements  of  this  part  do  not  apply 
to  individual  health  insurance  coverage 
described  in  paragraph  (b)(1)  through 
(b)(6)  of  this  section  if  the  benefits  are 
provided  under  a  separate  policy, 
certificate,  or  contract  of  insurance. 
These  benefits  include  the  following: 

(1)  Limited  scope  dental  or  vision 
benefits.  These  benefits  are  dental  or 
vision  benefits  that  are  limited  in  scope 
to  a  narrow  range  or  type  of  benefits  that 
are  generally  excluded  from  benefit 
packages  that  combine  hospital. 
medi(^,  and  surgical  benefits. 

(2)  Long-term  care  benefits.  These 
benefits  are  benefits  that  are  either — 

(i)  Subject  to  State  long-term  care 
insurance  laws; 

(ii)  For  qualified  long-term  care 
insurance  services,  as  defined  in  section 
7702B(c)(l)  of  the  Code,  or  provided 
under  a  qualified  long-term  care 
insurance  contract,  as  defined  in  section 
7702B(b)  of  the  Code;  or 

(iii)  Based  on  cognitive  impairment  or 
a  loss  of  functional  capacity  that  is 
expected  to  be  chronic. 

(3)  Coverage  only  for  a  specified 
disease  or  illness  (for  example,  cancer 
policies),  or  hospital  indemnity  or  other 
fixed  indemnity  insurance  (for  example, 
SlOO/day)  if  the  policies  meet  the 
requirements  of  45  CFR 
146.145(b)(4)(ii)(B)  and  (bK4MiiKC) 
regarding  noncoordination  of  benefits. 

(4)  Medicare  supplemental  health 
insurance  (as  defined  under  section 
1882(g)(1)  of  the  Social  Security  Act  42 
U.S.C.  1395SS,  also  known  as  Medigap 
or  MedSup  insiirance). 

(5)  Coverage  supplemental  to  the 
coverage  provided  under  Chapter  55, 


Title  10  of  the  United  States  Code  (also 
known  as  CHAMPUS  supplemental 
programs). 

(6)  Similar  supplemental  coverage 
provided  to  coverage  tmder  a  group 
health  plan. 

Authority:  Sees.  2741  through  2763,  2791. 
and  2792  of  the  PHS  Act.  42  U.S.C.  300gg- 
41  through  300gg-63.  300gg-91,  and  SOOgg- 
91. 

Dated:  March  25, 1997. 
Bmce  C  Vladack. 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  March  25. 1997. 
DoBDa  E.  ShaUla, 
Secretary. 
(FR  Doc.  97-«217  Filed  4-1-97;  12:58  pm] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Servic* 

26  CFR  Part  54 

[T0  871fl 

RIN  154S-AV06 

DEPARTMENT  OF  LABOR 

Pension  and  WeHare  Benefits 
Administration 

29  CFR  Part  2590 

RiN  1210-AA54 

Interim  Rules  for  Healtti  Insurance 
Portability  for  Group  Hoaltti  Plans 

AGENaES:  Internal  Revenue  Service, 
Department  of  the  Treasury;  Pension 
and  Welfare  Benefits  Administration, 
Department  of  Labor. 
ACnON:  Interim  rules:  Correction. 


f:  This  dociunent  contains  a 
correction  regarding  the  preamble  to  the 
interim  rules  governing  access, 
portability  and  renewability 
requirements  for  group  health  plans  and 
issuers  of  health  insurance  coverage 
offered  in  connection  with  a  group 
health  plan  that  were  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  A  sentence  in  the  preamble  to 
the  interim  rules  was  inadvertently 
dropped.  This  document  adds  this 
sentence. 

BTECnVE  DATE:  June  1, 1997. 
FOR  FURTHER  MFORMATION  COHTACT: 
Mark  Connor.  Office  of  Regulations  and 
Interpretations.  Pension  and  Welfare 
Benefits  Administration,  Department  of 
Labor,  at  202-219-4377;  Diane  Pedulla, 
Plan  Benefits  Security  Division,  Office 
of  the  Solicitor,  Department  of  Labor,  at 
202-219—4377;  or  Russ  Weinheimer, 


Internal  Revenue  Service,  at  202-622- 
4695.  These  are  not  toll-free  nimibers. 
SUPPLEMENTARY  INFORMATION:  The  last 
sentence  of  the  first  paragraph  of  the 
preamble  to  the  interim  rules  entitled 
section  "M.  Paperwork  Reduction  Act — 
Department  of  Labor  and  Department  of 
the  Treasiuy"  is  inadvertently  missing. 
This  document  adds  this  sentence  to  the 
preamble  to  the  Interim  rules.  The 
sentence  reads  "An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a  valid 
control  number  assigned  by  the  Office  of 
Management  and  Budget". 

Signed  at  Washington,  DC.  this  3rd  day  of 
April.  1997. 
OI«iu  Berg. 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration.  U.S.  Department  of 
Labor. 

Dale  D.  Goode, 

Federal  Register  Liaison,  Assistant  Chief 
Counsel  (Corporate),  U.S.  Department  of  the 
Treasury. 
(FR  Doc.  97-8933  Filed  4-3-97;  12:49  pm) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

45  CFR  Subtitls  A 

[BPD-882-CN] 
[BPD-69a-CN] 

interim  Rules  for  Heaitti  insurance 
Portability  for  Group  Health  Plana  and 
Individual  Market  Haalth  Insurance 
Reform:  Portability  from  Group  to 
Individual  Coverage;  and  Federal 
Rules  for  Access  In  the  indhddual 
Market;  State  Altemathre  Mechaniama 
to  Federal  Rules 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTKM:  Interim  rule;  correction. 

SUMMARY:  Federal  Register  documents 
97-8217  and  97-8275  in  this  issue 
include  provisions  that  implement  the 
health  insurance  portability, 
availability,  and  renewability  provisions 
of  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996. 

Those  docimients  contain  a  technical 
error  in  amendments  because  of 
differing  effective  dates.  The  rule  with 
the  earlier  effective  date  establishes  a 
new  part  in  a  subchapter  established  by 
the  rule  with  the  later  date.  This 
document  corrects  that  error. 
EFFECTIVE  DATE:  This  correction  is 
effective  on  April  8, 1997. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  Bruggy,  (410)  786-4672.    , 

SUPPlfMENTARY  INFORMATION: . 
Correction 

L  In  document  97-8217,  effective 
April  8, 1997: 

&  Inunediately  following  the  List  of 
Subjects,  on  the  page  in  which  the 
regulations  text  begins,  immediately 
following  the  statement  "For  the  reasons 
set  forth  in  the  preamble,  45  CFR 
Subtitle  A  is  amended  as  set  forth 
below:"  the  following  is  inserted: 

"Department  of  Health  and  Human 
Services 

45  CFR  SubUtle  A 

45  CFR  is  amended  as  set  forth  below: 

PART  45  [CORRECTED] 

1.  The  heading  for  Subtitle  A  is 
revised  to  read  as  follows: 

Subtitle  A— Department  of  Haalth  and 
Human  Services 

2.  Existing  parts  1  through  100  are 
designated  as  Subchapter  A  of  Subtitle 
A  and  a  new  Subchapter  heading  is 
added  to  read  as  follows: 


Subchapter  A— General  Administration    Subchapter  A— General  Administration 


3.  New  Subchapter  B,  consisting  of 
Parts  140  through  199,  is  added  to  read 
as  follows: 

Subchapter  B— Requirements  Relating 
to  Health  Care  Acceaa 

PARTS  140-147  [RESERVED]" 

b.  On  that  same  page,  delete  the 
amendatory  language,  "A  new  Part  148, 
consisting  of  §§  148.101  through 
148.220,  is  added  to  Subchapter  B  to 
read  as  follows:". 

n.  In  docimient  97-8275,  effective 
June  1, 1997: 

a.  Immediately  following  the  Internal 
Revenue  Service  revisions  to  26  CFR,  on 
the  page  where  the  HHS  regulations  text 
begins,  the  following  is  deleted: 

"45  CFR  is  amenoed  as  set  forth 
below: 

1.  The  heading  for  Subtitle  A  is 
revised  to  read  as  follows: 

Subtitle  A— Department  of  Health  and 
Human  Servicea 

2.  Existing  parts  1  through  100  are 
designated  as  Subchapter  A  of  Subtitle 
A  and  a  new  Subchapter  heading  is 
added  to  read  as  follows: 


3.  New  Subchapter  B,  consisting  of 
Parts  140  through  199.  is  added  to  read 
as  follows: 

Subchapter  B— Requirementa  Relating 
to  Health  Care  Acceaa 

PARTS  140-143  [RESERVED]" 

b.  Insert  in  its  place  the  following: 

"45  CFR  is  amended  in  Subchapter  B, 
by  adding  Parts  144  and  146  as  set  forth 
below:". 

1148.128    [Corraded] 

4.  In  §148.128  (a)(2)(i)  and 
(a)(2)(u)(B),  the  phrase  "part  144"  is 
corrected  to  read  "title  27  of  the  PHS 
Act". 

Anthority:  Sacs.  2701  through  2763.  2791, 
and  2792  of  the  PHS  Act,  42  U.S.C.  300gg 
through  300gg-63.  300gg-91.  and  300gg-92. 

Dated:  April  4,  1997. 
Neil ).  Stilfaiuui. 

Deputy  Assistan  t  Secretary  for  Information 

Resources  Management. 

[FR  Doc.  97-9124  Filed  4-4-97;  2:25  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 

46CFRPart8 

[CQ0  96-«6q 

RM211S-AF37 

Strewnilned  Inspection  Progrwn 

AOBCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


:  The  Coast  Guard  proposes  to 
establish  an  optional  Streamlined 
Inspection  Program  (SIP)  to  provide 
owners  and  operators  of  U.S. 
documented  or  registered  vessels  an 
alternative  method  of  compl3ring  with 
Coast  Guard  inspection  requirements. 
Vessel  owners  or  operators  would  have 
their  own  personnel  periodically 
perform  many  of  the  tests  and 
examinations  conducted  by  Coast  Guard 
marine  inspectors.  Vessel  owners  and 
operators  opting  to  partici{}ate  in  the 
program  would  maintain  a  vessel  in 
compliance  with  a  Vessel  Action  Plan 
(VAP).  The  Coast  Guard  expects  that 
participating  vessels  would 
continuously  meet  a  higher  level  of 
safety  and  inspection  readiness 
throughout  the  inspection  cycle. 

DATES:  Conmients  must  be  received  on 
or  before  July  7, 1997. 
AMMCSSES:  Mail  comments  to  the 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  ICCD  96-055], 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  Washington,  DC 
20593-0001,  or  deliver  them  to  room 
3406  at  the  same  address  between  9:30 
a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Comments  on  collection-of- 
infbrmation  requirements  must  be 
mailed  also  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Washington,  DC  20593, 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 

The  Executive  Secretary  mflinfaino  the 
public  docket  for  this  ndemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  MFORMATKM  CONTACT:  CDR 
Mark  D.  Bobal,  Vessel  and  Facility 
Operating  Standards  Division  (G-MSO- 
2).  U.S.  Coast  Guard  Headquarters.  2100 
Second  Street.  SW..  Washington,  DC 
20593-0001.  telephone  (202)  267-1093. 


SUPPLEMENTARY  INFORMATION: 
Reqneet  ftw  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulem  aking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
[CGD  96-055]  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8^/^  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  idclude 
the  reason  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  thi«  rulemaking,  the  Coast  Guard 
will  hold  a  public  meeting  at  a  time  and 
place  announced  by  a  later  document  in 
the  Federal  Register. 

Background  and  Purpose 

Title  46  U.S.C.  3306  authorizes  the 
Coast  Guard  to  prescribe  regulations 
necessary  to  carry  out  the  inspection  of 
vessels  required  to  be  insptected  under 
46  U.S.C.  3301.  The  inspection  of 
vessels  identified  in  46  U.S.C.  3301  is 
required  by  statute;  however,  the 
specific  procedures  for  conducting 
inspection  are  set  out  in  Coast  Guard 
regulations. 

In  1992,  as  part  of  an  initiative  knoMm 
as  Maritime  Regulatory  Reform,  the 
Coast  Guard  considered  a  number  of 
alternatives  for  inspection  of  U.S. 
documented  or  registered  vessels.  Two 
of  these  alternatives  are  the  Alternate 
Compliance  Program  (ACP)(46  CFR  part 
8)  and  the  proposed  Streamlined 
Inspection  Program  (SIP). 

The  SIP  would  be  an  optional 
alternative  inspection  program  for 
owners  and  operators  of  U.S. 
docimiented  or  registered  vessels,.  The 
objective  of  the  SIP  would  be  to  have 
vessels  participate  in  a  constant  state  of 
regulatory  compliance  rather  than  the 
traditional  cyclical  reediness  associated 
with  vessels  that  must  undergo  Coast 
Guard  periodic  inspections.  Under  this 
alternative,  the  vessel  owner  or  operator 
would  work  with  a  Coast  Guard 


representative  to  develop  a  Company 
Action  Plan  (CAP)  and  a  Vessel  Action 
Plan  (VAP).  A  CAP  describes  the 
company's  organization  and  its 
commitment  to  the  SIP.  The  CAP  also 
details  how  the  company  would  train  its 
employees  on  their  specific  SIP 
responsibilities.  The  VAP  describes  the 
Coast  Guard  regulations  that  apply  to 
the  vessel  and  the  company's  tailored 
plans  for  its  employees  to  properly 
examine  vessel  systems  and  ensure 
these  systems  operate  safely.  To 
simplify  the  CAP  and  the  VAP  and  to 
provide  consistency  throughout  the 
country,  die  Coast  Guard  would  provide 
specific  guidance  for  prospective  SIP 
companies  and  Coast  Guard  personnel. 
These  guidance  dociiments  woidd  be 
published  for  each  regulatory 
subchapter  applicable  to  particular 
types  of  vessels  (e.g..  46  CFR  chapter  I. 
subchapters  T.  K.  H,  L,  I,  and  D).  Plans 
would  contain  detailed  procedures  for 
periodic  examination  and  testing  of 
vessel  equipment  and  systems  by 
company  employees. 

To  provide  flexibility  and  to 
encourage  greater  participation  in  the 
SIP,  waiver  provisions  for  the  SIP 
procedural  requirements  are  included  in 
this  proposed  rule.  A  company  could 
request  a  waiver  for  any  provision  of  the 
proposed  SIP  regulations.  After  the 
cognizant  OCMI  has  reviewed  the 
request,  waivers  would  be  considered 
on  a  case-by-case  basis  by  the  Coast 
Guard  District  Commander.  For 
example,  a  waiver  could  be  granted  for 
a  company  to  allow  enrollment  of  a 
vessel  that  does  not  meet  the  3-year 
ownership  rule  prior  to  the  date  of 
application  as  proposed  in  §  8.515.  The 
waiver  provisions  in  this  proposed  rule 
do  not  affect  the  equipment,  operating, 
or  other  requirements  of  the  regulatory 
subchapter  applicable  to  the  vessel. 

The  SIP  would  be  premised  on 
responsible  company  personnel 
performing  vessel  system  examinations 
at  a  frequency  ordinarily  greater  than. 
but  at  least  equal  to,  examinations 
conducted  by  Coast  Guard  marine 
inspectors.  The  Coast  Guard  would 
continue  to  certificate  vessels  enrolled 
in  the  SIP  and  ensure  that  they  meet 
applicable  safety  requirements.  Under 
SIP,  the  company  would  have  an 
interactive  role  in  ensuring  compliance 
with  applicable  laws  and  regulations. 
By  participating  in  the  development  of 
a  VAP  with  the  Coast  Guard,  the 
company  has  greater  control  of  its 
vessels'  operations  and  procedures,  and 
will  be  able  to  measiue  the  success  of 
the  SIP.  The  CAP  and  VAP  are  expected 
to  be  dynamic  working  documents  that 
would  require  continuous  maintenance 
and  periodic  revision  by  the  company  to 
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ensiue  proper  administration  of  its  SIP 
as  set  forth  in  this  proposed  rule.  A 
vessel  enrolled  in  tiie  SIP  and  operating 
under  an  approved  VAP  would  still  be 
inspected  by  a  Coast  Guard  marine 
inspector,  but  the  procedures  for 
inspection  would  be  contained  in  the 
VAP's  Inspection  Criteria  References 
and  the  Inspection  Schedule  and 
Verification.  These  documents 
incorporate  all  inspection  requirements 
for  the  vessel  and  conform  to  the 
inspection  subchapters  applicable  to  the 
vessel. 

To  ensure  the  high  standards  of  the 
SIP  are  upheld,  the  Coast  Guard  is 
proposing  disenrollment  criteria.  Under 
this  proposal,  the  disenrollment  of  a 
vessel  £rom  the  SIP  may  take  two 
forms — ^voluntary  and  invoiimtary. 
Volimtary  disenrollment  would  be 
granted  at  the  company's  request. 
Failure  to  maintain  compliance  with  a 
CAP  or  VAP  may  lead  to  involuntary 
disenrollment  of  a  company  or  a  vessel. 


Should  this  occur,  the  vessel  would  be 
inspected  under  traditional  inspection 
methods  or  inspected  under  the  ACP. 
Disenrolled  companies  and  vessels 
would  have  to  apply  to  the  cognizant 
Officer  in  Charge,  Marine  Inspection 
(OCMI),  if  they  wanted  to  participate  in 
the  SIP  again.  Companies  would  have 
the  right  to  appeal  the  OCMI 
determinations  under  this  proposed  SIP 
as  found  in  46  CFR  1.03. 

If  vessels  choose  not  to  participate  in 
the  SIP,  these  vessels  would  continue  to 
be  inspected  by  the  Coast  Guard  under 
traditional  procedures  or.  perhaps,  opt 
to  be  inspected  by  a  Recognized 
Classification  Society  under  the  ACP. 

Discussion  of  Proposed  Rules 

The  Coast  Guard  proposes  to  add  the 
SIP  as  an  inspection  alternative  for 
qualified  U.  S.  docimiented  or  registered 
vessels.  The  SEP  would  include 
inspections  for  certification, 
reinspections,  and  discrepancy  follow- 


ups.  Dry-dock  examinations  would  not 
be  included  in  the  SIP.  Dry-dock 
examinations  would  be  conducted  as 
prescribed  by  the  operational  inspection 
subchapter  in  46  CFR  chapter  I 
applicable  to  each  vessel.  As  SIP 
performance  data  is  collected  and 
evaluated  by  the  Coast  Guard,  dry-dock 
examinations  may  be  added  to  this 
program. 

The  Coast  Guard's  proposed  process 
to  consider  a  company  and  at  least  one 
of  its  vessels  for  the  SIP  can  be  broken 
down  into  four  phases  as  described  in 
the  following  discussion. 

Phase  (1 ):  Application 

This  phase  would^>egin  with  a 
company's  application  submission  to 
the  OCMI  and  end  with  the  OCMI's 
acceptance  or  rejection  of  the  applicant 
Illustration  (1)  shows  the  proposed 
process  and  lists  the  proposed 
regulatory  sections  for  each  step. 
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The  applying  company  and  at  least 
one  of  its  vessels  would  have  to  meet 
certain  eligibility  reqcirements  to  be 
accepted  in  the  SIP.  The  proposal 
includes  a  requirement  for  the  company 
to  operate  the  vessel  for  at  least  3  years 
prior  to  the  SIP  application.  This 
ensures  that  the  GJast  Guard  would 
have  sufficient  documentatioa  on  the 
vessel's  operating  history  to  properly 
evaluate  the  company  and  vessel 
application.  The  Coast  Guard  is 
proposing  other  eligibility  requirements 
that  would  ensiue  that  a  vessel  has  been 
operating  in  compliance  with  Coast 


Guard  regulations.  For  example,  the 
company  would  have  to  reconcile  all 
overdue  civil  penalties  or  user  fees  and 
the  vessel  could  not  have  documented 
material  deficiencies  which  indicate 
operation  outside  the  requirements 
contained  in  the  COI.  These 
documented  deficiencies  do  not  apply 
to  the  provisions  of  deviations  from 
navigation  safety  rules  (33  CFR  164.51 
through  164.55)  or  sailing  short  (46  CFR 
15.725). 


Phase  (2):  Plan  Development 

During  this  phase,  the  company  and 
vessel  persoimel  would  work  wiUi  a 
Coast  Guard  SIP  Advisor,  who  would  be 
a  qualified  Coast  Guard  marine 
inspector  assigned  by  the  OCMI  as 
resources  permit.  Together  they  would 
develop  the  CAP  and  the  VAP(s),  the 
detailed  dociunents  that  would  govern 
how  company  employees  would  be   ' 
trained  and  would  test  and  examine  the 
vessel's  systems  under  the  SIP. 
Illustration  (2)  shows  the  proposed 
process  and  lists  the  proposed 
regulatory  sections  for  each  step. 
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Illustration  (2)  ~  Plan  Development 
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The  Coast  Guard  SIP  Advisor  would 
initially  help  the  company  to  develop 
the  CAP  and  first  VAP.  After  CX:MI 
approval,  additional  VAPs  would  be 
created  addressing  other  company 
vessel's  and  their  specific  equipment 
and  systems.  Development  of  the  CAP 
and  VAP(s)  is  an  iterative  process.  The 
CAP  and  VAP  may  need  to  be  revised 


to  address  concerns  such  as  vessel 
specific  equipment  or  personnel 
training  needs.  This  plaiming  phase 
would  end  with  OCMI  approval  of  all 
VAP(s)  and  any  vessels  would  then 
enter  the  operational  evaluation  phase. 

Phase  (3):  Operational  Evaluation 

During  this  phase,  a  participating 
vessel  would  be  operated  under  its  VAP 


and  inspected  by  the  Coast  Guard  SIP 
Advisor  in  accordance  with  the  VAP. 
The  company  would  train  its  employees 
to  follow  procedures  in  the  VAP. 
Qlustration  (3)  shows  the  proposed 
process  and  lists  the  proposed 
regulatory  sections  for  each  step. 


Illustratipn  (3)  -  Operational  Evaluation 
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After  OCKQ  approval  of  the  CAP  and 
VAP(s),  the  company  woiild  begin 
implementation  of  its  SIP.  This  would 
be  a  two-step  process  consisting  of 
employee  training  and  a  SIP  trial  period. 
Company  training  would  provide 
company  employees  the  skills  they  need 
to  perform  their  specific  SIP 
responsibilities. 


When  the  training  is  completed,  a 
trial  period  of  at  least  3  months  would 
begin  to  test  the  efEsctiveness  of  the 
VAP  on  each  vessel.  During  the  trial 
period,  problems  would  be  documented 
by  company  personnel  and  the  Coast 
Guard  SIP  Advisor.  The  company  may 
be  required  to  modify  its  VAP 
procediires,  if  necessary. 


Phase  (4):  Enrollment 

Following  a  successful  operational 
evaluation  phase,  the  cognizant  OCMI 
would  enroll  a  vessel  in  the  SIP  and 
authorize  full  implementation  of  the  SIP 
through  a  specific  endorsement  on  the 
vessel's  COL  Illustration  (4)  shows  the 
proposed  process  and  lists  the  proposed 
regulatory  sections  for  each  step. 
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Illustration(4)  -  Enrollment 
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■egnlatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
tegulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  Coast  Guard 
expects  this  proposal  to  provide  an 
economic  benefit  to  the  owners  and 
operators  of  U.S.  dociunented  or 
registered  vessels.  Currently,  11,800 
U.S.  documented  or  registered  vessels 
may  be  eligible  to  participate  in  this 
optional  Streamlined  Inspection 
Program  (SIP).  Entrance  into  a  SIP  is 
volimtary.  Because  the  program  is  new, 
it  is  difficult  to  estimate  how  many 
vessel  owmos  wiU  choose  to  develop  a 
Vessel  Action  Plan  fVAP)  and  seek 
enrollment.  Some  Coast  Guard  offices 
have  been  working  with  company 
o%vners  on  prototype  programs  that  are 
similar  to  the  proposed  SIP. 

Over  the  next  3  years,  the  Coast  Guard 
estimates  that  the  following  number  of 
vessels  would  voluntarily  enroll  in  the 
SIP: 

•  2/4  small  passenger  vessels 
(subchapter  T). 

•  78  small  passenger  vessels 
(subchapter  K). 

•  48  large  passenger  vessels 
(subchapter  H). 

•  131  o&hore  supply  vessels 
(subchapter  L). 

•  29  cargo  vessels  (siibchapter  I). 

•  4  tank  ships  (subchapter  D). 

•  942  tank  barges  or  oil  spill  response 
vessels  (OSRVs)  (subchapter  D  or  O). 

These  estimates  of  vessel  enrollment 
reflect  both  the  number  of  vessels 
presently  in  prototype  programs  similar 
to  the  proposed  SIP  and  the  number  of 
vessels  that  could  enter  in  the  SIP 
within  the  next  3  years. 

iMtnetTf  CMt 

Cost  estimates  for  the  proposed  SIP 
ware  based  on  the  incremental  costs 
company  owners  and  operators  have 
incurred  participating  in  prototype 
programs  similar  to  the  proposed  SIP. 
Company  owners  and  operators  would 
have  difbrent  economic  impacts  from 
this  program  depending  on  the  number, 
class,  and  size  of  the  vessels  that  they 
enter  in  the  program.  The  time  and 


resources  an  owner  or  operator  may 
spend  developing  the  VAP  would  vary 
dep>ending  on  the  vessel's  system 
complexity  (simple  tank  barge  systems 
or  multi- faceted  large  passenger  vessel 
systems),  the  current  company 
management  infrastructure  (availability 
of  support  staff,  system  expertise  and 
strength  of  organizational  policies),  and 
the  number  of  crewmembers  or 
employees  involved  with  the  plan's 
implementation.  The  company  time 
spent  developing  and  implementing  the 
VAP(s)  is  considered  part  of  this 
proposal's  coUection-of-infbrmation 
burden. 

Under  this  proposal,  vessel  owners 
and  operators  would  incur  some  SIP 
implementation  training  costs.  These 
costs  reflect  a  slight  increase  in  existing 
crew  or  employee  training  costs  to 
ensure  responsible  personnel  have  the 
skills  needed  to  conduct  maintenance 
and  examinations  of  vessel  equipment 
a'nd  systems  required  by  the  V^. 

One  small  passenger  vessel  owner 
(regulated  under  subchapter  K), 
currenUy  in  a  prototype  program 
estimated  that  training  on  the  VAP  took 
approximately  35  hours  for  four 
employees  required  to  properly  conduct 
and  record  the  tests  and  examinations 
under  the  VAP.  Based  on  an  hourly 
salary  of  $16  for  the  trainer,  and  an 
average  hourly  salary  of  $13  for  each  of 
the  four  employees,  a  one-time  training 
cost  is  estimated  to  be  $2,380  for  a 
similar  passenger  vessel. 

A  tanx  barge  owner  currentiy  in  a 
prototype  program  estimated  that 
training  on  the  VAP  took  approximately 
40  days  for  16  employees  required  to 
conduct  and  record  examinations  under 
the  VAP.  Based  on  an  8-hour  training 
day,  an  hourly  salary  of  $33.65  for  the 
trainer,  and  an  average  hourly  salary  of 
$25  for  each  of  the  employees,  the 
training  cost  is  estimated  to  be  $138,770 
for  a  similar  200-barge  fleet. 

One-time  training  costs  for  vessels  in 
the  SIP  is  estimated  to  range  from  $700 
($138,770  divided  by  a  200-simple- 
system  fleet)  to  $3,000  (for  one  large 
multi-system  vessel)  per  vessel.  Once 
the  VAP  is  approved  and  the  vessel  is 
enrolled  in  the  SIP,  it  was  assiuned  that 
any  further  training  would  be 
incorporated  into  established  company 
training  and  vessel  maintenance 
programs  at  litUe  or  no  additional  cost 
Therefore,  recurring  training  costs  were 
not  included  in  the  cost  estimates  for 
this  proposal. 

Some  OMmers  and  operators 
participating  in  prototype  programs 
purchased  computers  and  other 
administrative  items  to  assist  in  the 
collation  of  plan  information.  While  a 
computer  could  reduce  the 


administrative  time  spent  on  developing 
the  VAP,  a  company  would  not  be 
required  to  have  a  computer  in  this 
proposal.  Because  a  company  could 
meet  all  of  the  SIP  criteria  without  a 
computer,  no  equipment  costs  were 
included  in  the  cost  estimate  for  this 
proposal.  The  Coast  Guard  specifically 
solicits  comments  on  potential  training 
costs  or  other  costs  companies  may 
incur  if  voluntarily  enrolled  in  SIP. 

Indnstry  Benefits 

Benefits  from  the  proposed  SIP  are 
expected  to  vary  and  are  not  currently 
quantifiable.  Participants  in  prototype 
programs  stated  that  the  cost  to 
participate  and  maintain  this  type  of 
voluntary  program  has  been  partially 
offset  by  an  increased  availability  of 
their  vessels  for  profit-making  ventures. 
Some  Coast  Guard  marine  inspectors 
have  noted  as  much  as  a  50  percent 
reduction  in  their  ontxMrd  inspection 
time  on  vessels  participating  in  a 
prototype  program.  Other  benefits  have 
also  been  reported  by  prototype  program 
participants.  These  participtants 
reported  that  they  have  experienced  the 
following  benefits: 

•  The  vessel's  material  condition  was 
kept  at  a  consiatentiy  high  level  and 
there  were  fewer  major  repairs. 

•  The  company's  cost  of  maintaining 
the  vessel  in  regulatory  compliance  was 
reduced  and  expenses  were  more  evenly 
distributed  over  time. 

•  The  licensed  marinera  recognized 
their  role  in  regiilatory  compliance  and 
welcomed  the  empowerment  to  conduct 
the  procedures  specified  in  the  VAP. 

•  The  unlicensed  crew  experienced 
more  rapid  professional  growth  as  they 
were  trained  and  became  familiar  with 
conducting  the  step-by-step  verification 
procedures. 

•  The  communication  between  the 
company  and  the  Coast  Guard  was  open 
and  problem-solving. 

•  The  vessel's  working  environment 
was  better  than  it  was  under  the 
traditional  inspection  program. 

•  There  were  fewer  insurance  claims 
and  personnel  injuries. 

•  The  vessel's  maintenance  records 
provide  more  information  and  are  better 
than  the  records  the  company  required 
on  its  own. 

There  were  no  monetary  estimates  for 
the  value  of  these  benefits.  The  Coast 
Guard  specifically  seeks  comments  on 
these  potential  benefits  and  their  value 
for  this  proposed  program. 

UMrFMB 

The  Coast  Guard  expects  that  once 
implemented,  the  proposed  SIP  would 
result  in  fiswer  onboard  Coast  Guard 
inspection  hours  required  to  inspect  and 
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certify  participating  vessels.  This 
proposal,  however,  vrouid  not  change 
existing  vessel  inspection  user  foes. 
When  sufficient  data  exists  regarding 
the  Coast  Guard  costs  required  to 
administer  the  new  program,  the  Coast 
Guard  plans  to  review  the  existing  user 
fee  stmctiue  to  determine  if  a  reduction 
in  iees  is  warranted. 

■Govenunant  CodB 

This  proposal  has  short-term  costs  to 
'tile  Coast  Guard  but.  in^e  long-term. 
will  save  resources.  In  the  initial 
implementation  of  the  proposed  SIP, 
Coast  Guard  inspectors  would  need  to 
review  oompany  applications,  assist 
companies  in  plan  development,  and 
oversee  the  operational  implementation 
of  the  plan.  The  time  required  by  this 
program  varies  depending  on  the  type  of 
vessel  and  the  current  company 
management  infrastructure.  It  may  take 
the  Coast  Guard  as  littie  as  3  hours  to 
verify  a  tank  barge  company's  eligibility. 
18  hours  to  assist  in  developing  and 
reviewing  its  plan,  and  8  hours  to 
oversee  its  operation  prior  to  a  fovorable 
assessment  of  the  program  by  the  Coast 
Guard  marine  inspector.  However,  the 
Coast  Guard  may  take  sigmficantiy  more 
time  to  assist  in  developing,  reviewing, 
and  overseeing  the  plans  and  operation 
of  a  large  passenger  vessel  because  of  its 
complex  onboard  systems  and  the  large 
niunber  of  company  personnel  involved 
in  managing  the  SEP.  After  the  initial 
investment  of  Coast  Guard  resources 
(time  and  training)  to  assist  vessel 
personnel  with  their  plans,  the  Coast 
Guard  expects  to  reduce  the  amount  of 
time  taken  to  inspect  and  certify  SIP 
enrolled  vessels. 

Snudl  Entities    ' 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  etseq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  indeptendently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

"The  Coast  Guard  expects  this  proposal 
to  have  a  positive  economic  impact  for 
owners  and  operators  who  choose  to 
participate  in  the  SIP.  Approximately 
1.388  owners  and  operators  may 
volunteer  for  the  proposed  SIP  within 
the  next  3  years.  Of  these,  334  small 
passenger  vessels.  52  offshore  supply 
vessels,  and  94  tank  barges  or  OSRVs 
are  estimated  to  be  owned  by  small 
entities.  Under  Section  601  of  the 


Regulatory  FlexiUlity  Act,  the  Coast 
Guard  has  provided  a  flexible  approach 
wdiicfa  meets  the  needs  of  each  company 
and  its  vessels  and  would  benefit  any 
small  businesses  choosing  to  enter  the 
prc^>08ed  program.  This  proposal  would 
have  no  impact  on  vessel  owners  who 
do  not  choose  to  participate  in  the 
pregzam. 

This  proposal  would  provide  an 
optional  way  of  complying  with  existing 
inspection  regulations  and  would  only 
have  an  economic  impact  if  the  vessel 
owmer  chooses  to  use  the  SIP  instead  of 
the  existing  Coast  Guard  scheduled 
inspection  program.  For  aamall  entity, 
plan  development  may  be  too  large  an 
initial  investment  recoverable  after  too 
long  a  time  for  them  to  see  the  benefits. 
To  assist  small  entities  in  plan 
development,  the  Coast  Guard  intends 
to  provide  detailed  guidance  tailored  to 
the  small  passenger  vessel  operator  and 
to  other  smaU  entities  that  operate  other 
vessel  types.  The  Coast  Guard  proposal 
also  provides  for  one-on-one  time  with 
Coast  Guard  inspectors  to  assist  in  plan 
development.  Benefits  from  the 
proposed  SIP  are  expected  to  be 
especially  positive  to  those  small 
entities  with  more  than  one  vessel  in  the 
program  because  after  developing  the 
first  CAP  and  VAP,  costs  would  be 
minimal  for  developing  VAP(s)  for  the 
remaining  vessels. 

Because  this  proposed  program  is 
volimtary  and  provides  benefits  to  small 
entities  willing  to  invest  the  time  and 
training  needed  for  enrollment,  the 
Coast  Guard  certffies  imder  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  If  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  proposal 
would  have  a  sigmficant  eoanomic 
impact  on  your  business  or 
organization,  please  submit  a  comment 
to  the  address  under  ADDRESSES 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  d^ree  this 
proposal  would  economicaUy  affisct  it 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  will 
provide  assistance  to  small  entities  to 
determine  how  this  proposed  rule 
applies  to  them.  If  jkju  are  a  small 
business  and  need  assistance 
understanding  the  provisions  of  this 
proposed  rule  please  contact  CDR  Mark 
D.  Bobal.  Vessel  and  Facility  Operating 
Standards  Division  (G-MSO-2),  U.S. 
Coast  Guard  Headquarters,  2100  Second 


Street,  SW.,  Washington,  DC  20593- 
0001,  telephone  (202)  267-1093. 

CoHection  of  Infonnatian 

Under  the  Paperworic  Reduction  Act 
(44  U.S.C.  3501  et.  seq.),  the  Office  of 
Management  and  Bu(^^  (OMB)  reviews 
each  rule  that  contains  a  collection-of- 
infbnnatioa  requirement  to  determine 
whether  the  practical  value  of  the 
information  is  worth  the  burden 
imposed  by  its  collection.  Collection-o& 
information  requirements  include 
reporting,  recordkeeping,  notification 
and  other  similar  requirements. 

This  proposal  contaiiu  collection-of- 
infonnation  requirements  in  the 
following  sections:  §§  8.520,  8.530, 
8.535,  and  8.550.  The  following 
particulars  apply:  DOT  NO:  2115-AF37. 

OhfB  Control  No(S).:  2115-0578. 
2115-0592,  2115-0071,  211J>-0025. 

Administration:  U.S.  Coast  Guard. 

Title:  2115-0578:  Various  forms  and 
posting  requirements  under  46  CFR 
chapter  I,  subchapten  K  and  T  "SmaU 
Passengn  Vessels  (under  100  gross 
tons)." 

2 1 1 5-0592 :  48  CFR  chapter  I, 
subchapter  L — Reporting, 
Recordkeeping  and  Marking 
Requirements. 

2115-0071:  Official  Logbook. 

2115-0025:  Oil  Record  Book  for 
Ships. 

Need  for  Information:  Vessel  records 
are  needed  to  document  the  compliance 
of  a  vessel  with  U.S.  regulations  and 
law.  Company  owners  or  operators 
wishing  to  enroll  their  vesseUs)  in  the 
program  must  submit  the  applic8tion(8), 
develop  the  Vessel  Action  Plan(8).  and 
keep  records  on  plan  activities 
conducted  by  designated  company 
employees. 

Proposed  Use  of  Information:  The 
information  would  be  used  by  the  Coast 
Guard  during  vessel  inspections  to  help 
determine  if  the  vessel  is  in  compliance 
with  the  requirements  necessary  for 
issuance  of  a  certificate  of  inspection 
(COI). 

Frequency  of  Response:  Records  must 
be  kept  and  reports  must  be  submitted 
whenever  the  company  representative 
performs  activities  required  by  the  VAP. 
These  activities  generally  include  a 
crew  member  or  company  employee 
completing  a  checklist  for  each  onboard 
system  on  a  monthly  or  quarterly  basis, 
depending  on  the  system  and  the  VAP. 
Estimates  of  the  increase  in  the 
collection  burden  differ  based  on  the 
vessel's  tjrpe,  the  company's  existing 
operational  guides  and  internal 
inspection  documents  (if  any),  and  the 
vessel  system  knowledge  of  those 
company  personnel  assigned  to  write 
the  plan.  The  development  of  the  VAP 
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would  be  a  one-time  collection  burden. 
Recurring  collection  burdens  would  be 
created  when  company  employees  keep 
records  of  their  activities  to  ensure  the 
plan  is  being  followed.  Based  on 
prototype  programs  similar  to  the 
proposed  SIP.  the  following  collection 
burdens  are  estimated  for  each  vessel 
type: 

•  Small  passenger  vessel  (subchapter 
T):  Vessel  Action  Plan  development:  70 
hours.  Annual  report  time  after  plan 
approval:  9  hours  in  addition  to  current 
collections  under  2115-0578. 

•  Small  passenger  vessel  (subchapter 
K):  Vessel  Action  Plan  development: 
100  hours.  Annual  report  time  after  plan 
approval:  12  hours  in  addition  to 
cvurent  collections  under  2115-0578. 

•  Large  passenger  vessel  (subchapter 
H): 

Vessel  Action  Plan  development  100 
hours. 

Annual  report  time  after  plan 
approval:  14  hours  in  addition  to 
ciirient  collections  under  2115-0071. 

•  Offshore  supply  vessel  (subchapter 

L): 

Vessel  Action  Plan  development:  60 
hours. 

Annual  report  time  after  plan 
approval:  18  hours  in  addition  to 
current  collections  luider  2115-0592. 

•  Cargo  vessel  (subchapter  I): 
Vessel  Action  Plan  development:  80 

hours. 

Annual  report  time  after  plan 
approval:  14  hours  in  addition  to 
ciirrent  collections  under  2115-0071. 

•  Tank  Ship  (subchapter  D): 
Vessel  Action  Plan  development:  100 

hours. 

Annual  report  time  after  plan 
approval:  16  hours  in  addition  to 
current  collections  under  2115-0071. 

•  Tank  Barge  and  Oil  Spill  Response 
Vessel  (subchapter  D): 

Vessel  Action  Plan  development:  40 
hours. 

Annual  report  time  after  plan 
approval:  3  hours  in  addition  to  current 
collections  under  2115-0025. 

Burden  Estimate:  The  Coast  Guard  is 
seeking  an  authorized  increase  in  the 
collection-of-information  burden  for  the 
following  existing  OMB  control 
numbers: 

2115-0578:  From  405,608  burden 
hours  to  416,869  hours. 

2115-0592:  From  2,051  burden  hours 
to  51,467  hours. 

2115-0071:  From  1,750  burden  hours 
to  5,018  hours. 

2115-0025:  From  10,418  burden 
hours  to  49,559  hours. 

Respondents:  The  number  of 
respondents  for  each  collection  will  be 
amended  as  follows: 

2115-0578:  Remains  the  same. 


2115-0592:  Increases  from  45 
respondents  to  528  respondents. 

2115-0071:  Remains  the  same. 

2115-0025:  Increases  from  586 
respondents  to  2,516  respondents. 

Formls):  None. 

Average  Burden  Hours  per 
Respondent:  Those  respondents 
voluntarily  enrolled  in  the  SIP  would 
have  an  increased  average  burden  hour 
per  respondent  as  follows: 

From  41  hours  to  76  hours  per 
respondent  for  2115-0578. 
-  From  46  hours  to  78  hours  per 
respondent  for  2115-0592. 

From  5  hours  to  46  hours  per 
respondent  for  2115-0071. 

From  18  hours  to  33  hoiu«  per 
respondent  for  2115-0025. 

The  Coast  Guard  has  submitted  the 
proposed  requirements  to  the  OMB  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  Persons  submitting 
comments  on  the  requirements  should 
submit  their  comments  both  to  OMB 
and  the  Coast  Guard  where  indicated 
under  ADDRESSES. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  a  Federalism  Assessment. 

The  authority  to  regulate  safety 
requirements  of  U.S.  vessels  is  delegated 
to  the  Coast  Guard  by  statute. 
Furthermore,  because  these  vessels  tend 
to  move  from  port  to  port  in  the  national 
market  place,  these  safety  requirements 
need  to  be  national  in  scope  to  avoid 
numerous,  unreasonable  and 
burdensome  variances.  Therefore,  this 
action  would  preempt  State  action 
addressing  the  same  matter. 

Environinent 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  paragraph  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  &t>m 
further  environmental  documentation. 
This  rule  is  excluded  based  on  its 
inspection  and  equipment  aspects.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subiecto  in  46  CFR  Part  8 

Administrative  practice  and 
procedures.  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements, 
Incorporation  by  reference. 


For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  part  8  as  follows: 

PART  8— VESSEL  INSPECTION 
ALTERNATIVES 

1.  The  authority  citation  for  part  8  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  3103,  3306;  46  U.S.C 
3316,  3703;  49  CFR  1.45. 

2.  Subpart  E,  consisting  of  §§  8.500 
through  8.570,  is  added  to  read  as 
follows: 

Subpart  E— Streamlined  Inspection 
Program 

oOC> 

8.500  Purpose. 

8.505  Scope  and  applicability. 

8.510  Definitions. 

8.515  Eligibility. 

8.520  Application. 

8.525  OCMI  review  and  action. 

8.530  Plan  development  and  approval. 

8.535  Training  and  op>erational  evaluation. 

8.540  EnioUment  in  SIP. 

8.545  Scope  of  inspection  for  enrolled 

veuels. 

8.550  Flan  review  and  revisions. 

8.555  Disenrollment 

8.560  Waiver. 

8.565  Appeal. 

8.570  Interim  approval  of  prototype 

company  or  vessel  plans. 

Subpart  E— Streamlined  Inspection 
Program 

§8.500    Purpose. 

(a)  This  subpart  establishes  the 
Streamlined  Inspection  Program  (SIP) 
which  is  an  alternative  inspection 
program  for  U.S.  documented  or 
registered  vessels  required  to  maintain  a 
valid  certificate  of  inspqption  (COI). 

(b)  This  subpart  sets  out  the  eligibility 
and  application  requirements  and  the 
plan  development  and  approval 
procedures  for  enrollment  of  companies 
and  their  vessels  in  the  SIP. 

f&SOS    Scope  and  applicability. 

(a)  This  subpart  applies  to  U.S. 
documented  or  registered  vessels  that 
have  a  valid  COI. 

(b)  A  vessel  enrolled  in  the  SIP  will 
be  inspected  in  accordance  with  its 
approved  Vessel  Action  Plan  (VAP). 

(c)  The  SIP  includes  all  inspections 
required  to  renew  and  maintain  a  valid 
COI.  The  SIP  does  not  include  dry-dock 
examinations,  unscheduled  inspections 
related  to  vessel  casualties,  equipment 
repair  or  replacement,  or  vessel 
modifications.  Those  inspections  will  be 
conducted  in  accordance  with  the 
subparts  applicable  to  the  vessel. 

S8.S10    Definitions. 

The  following  definitions  apply  to 
this  subpart: 
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Civil  penalty  means  a  final  assessment 
under  the  provisions  of  33  CFR  p>art  1, 
subpart  1.07  or  part  20  of  this  chapter. 

Coast  Guard  SIP  Advisor  means  the 
Coast  Guard  marine  inspector  assigned 
by  the  Officer  in  Charge,  Marine 
Inspection  (OCMI),  to  assist  in  the 
development  of  an  action  plan. 

Company  means  the  owner  of  the 
vessel  or  any  other  organization  or 
person,  such  as  the  manager  or  the 
bareboat  charterer,  who  operates  a 
vessel  under  the  SIP. 

Company  Action  Plan  (CAP)  means 
the  document  describing  a  company's 
organization,  policies,  and 
responsibihties  required  for 
participation  in  the  SIP. 

Company  SIP  Agent  means  the 
individual  who  is  responsible  for  the 
Company  Action  Plan  and  the  Vessel 
Action  Plan  development  and 
implementation  and  who  has  the 
authority  to  bind  the  company  to  the 
terms  of  these  plans. 

Correction  Report  means  a  document 
which  sets  out  specific  vessel 
deficiencies  and  is  used  to  record  their 
correction  by  the  company. 

Documented  deficiency  means  an 
incident  documented  in  a  Coast  Guard 
record  in  which  the  condition  of  a 
vessel,  its  equipment,  or  its  operation 
was  not  in  compliance  with  Coast  Guard 
regulations. 

Exam  checklist  means  the  form  that  is 
used  to  record  the  periodic 
examinations  required  by  the  VAP  to  be 
conducted  by  company  employees. 

Inspection  Criteria  References  (ICR) 
means  the  individual  pages  in  the  VAP 
that  list  each  item  on  die  vessel  required 
by  regulation  to  be  periodically 
inspected. 

Inspection  Schedule  and  Verification 
(ISV)  means  the  document  that  lists  the 
items  to  be  inspected  and  the  intervals 
for  their  inspection,  and  on  which  is 
recorded  the  completion  of  required 
examinations  and  tests  conducted  by 
designated  company  employees. 

Prototype  vessel  plan  means  the  SIP 
plan  developed  for  a  vessel  participating 
in  a  Coast  Guard  District-  or  OCMI- 
endorsed  SIP  before  [Date  of  publication 
of  the  final  rule  in  the  Federal  Register). 

Reportable  casualty  means  a  marine 
casualty  or  accident  required  to  be 
reported  under  46  CFR  part  4,  subpart 
4.05  of  this  chapter. 

Streamhned  Inspection  Program  (SIP) 
means  the  alternative  inspection 
program  set  out  in  this  subpart. 

Vessel  Action  Plan  (VAP)  means  the 
dociunent  that  prescribes  procediues  for 
maintenance,  examination,  and 
inspection  of  a  vessel  enrolled  in  the 
SIP. 


f  8.515    ENgiMlty. 

(a)  The  company  must — 

(1)  Have  owned  or  operated  at  least 
one  U.S.  dociunented  or  registered 
vessel  for  a  minimum  of  3  consecutive 
years  before  the  SIP  application  date; 
and 

(2)  Have  paid  all  dvil  penalties  and 
user  fees. 

(b)  Each  vessel  must — 

(1)  Have  been  in  operation  with  an 
eligible  owner  or  operator  for  at  least  3 
consecutive  years  before  the  SIP 
application  date; 

(2)  Have  had  no  revocation  of  its  COI 
during  the  3  years  before  the  SIP 
application  date;  and 

(3)  Have  no  documented  deficiency 
for  the  following  in  the  3  years  before 
the  SIP  application  date: 

(i)  Any  vessel  operation  inconsistent 
with  the  operating  details  specified  on 
its  COL 

(ii)  Operating  without  the  required 
amount  of  lifesaving  appUances  on 
board  the  vessel  or  wiUi  inoperable 
survival  craft. 

(iii)  Operating  without  the  required 
firefighting  equipment  on  board  the 
vessel  or  with  an  inoperable  fire 
pump(s). 
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(iv)  Unauthorized  modifications  to  the 
vessel's  approved  systems  or  structure, 
such  as  fixed  firefighting  systems, 
pollution  prevention  arrangements, 
overcurrent  protection  devices,  or 
watertight  boundary  arrangements. 

(v)  Operating  without  the  required 
navigation  equipment  on  board  the 
vessel  or  with  inoperable  navigation 
equipment. 

§8.520    Application. 

To  apply  for  SIP  enrollment,  a 
company  will  submit  an  application,  in 
writing,  to  the  cognizant  OCMI.  The 
apphcation  must  contain  the  following: 

(a)  A  statement  that  the  company  and 
prospective  vessel(s)  meet  the 
requirements  of  §  8.515. 

(b)  A  siunmation  of  the  company's 
current  status  in  relation  to  §  8.530(a). 

(c)  The  name  and  official  number  of 
the  vessel(s)  the  company  intends  to 
enroll  in  the  SIP. 

(d)  The  name  and  contact  information 
for  the  Company  SIP  Agent. 

§8.525    OCMravlaw and  action. 

(a)  The  cognizant  OCMI  will  review 
Coast  Guard  records  for  the  3  years 
before  the  SIP  application  date  to  verify 
the  eligibility  of  the  company  and  each 
vessel  listed  in  the  SIP  application. 

(b)  If  the  company  and  one  or  more 
of  its  vessels  meets  the  ehgibility 
requirements  contained  in  §8.515,  the 
cognizant  OCMI  will  notify  the 
company  of  its  eligibility  and  assign  a 
Coast  Guard  SIP  Advisor. 


(c)  If,  according  to  Coast  Guard 
records,  a  company  or  vessel  does  not 
meet  the  eligibility  requirements 
contained  in  §  8.515,  the  cognizant 
OCMI  will  notify  the  company  in 
writing  of  its  ineligibility  with  a  list  the 
reasons  for  not  accepting  the  company 
or  a  vessel. 


§8.530    Plan  davatopmant  and  I 

The  Company  SIP  Agent  will  develop 
the  CAP  and  VAP  with  guidance  from 
the  Coast  Guard  SIP  Advisor  for  OCMI 
approval. 

(a)  Company  Action  Plan.  The  CAP 
shall  include  at  least  the  following: 

(1)  A  copy  of  the  OCMI  CAP  approval 
letter  (once  the  CAP  is  approved). 

(2)  An  organization  commitment 
statement. 

(3)  A  company  organization  chart  that 
includes  the  name(s)  of  the  designated 
SIP  support  personnel  who  will  be 
responsible  for  implementation  and 
oversight  of  the  approved  CAP  and 
VAP(s). 

(4)  A  statement  describing  the 
respcHisibilities  and  authorities  of 
personnel  involved  in  the  examination 
and  maintenance  of  the  vessel(s)  for  the 
company. 

(5)  A  description  of  the  method  the 
company  will  use  to  integrate  the 
applicable  subpart  regulations  into  its 
SIP  and  the  method  or  system  used  to 
initiate  corrective  action. 

(6)  A  description  of  the  ctunpany's 
safety  program. 

(7)  A  description  of  the  company's 
environmental  protection  program. 

(8)  A  description  of  the  company's 
training  infrastructure,  the  method  used 
to  track  and  record  training  for 
individual  employees,  and  the  training 
required  for  the  designated  SIP  sup{>ort 
personnel  to  implement  the  CAP  and 
the  VAP. 

(9)  A  master  list  of  all  SIP  documents 
and  ICRs  that  the  company  intends  to 
use  in  its  VAP(s). 

(10)  Appendices  for  each  approved 
VAP. 

(b)  Vessel  Action  Plan.  Each  VAP 
shall  include  at  least  the  following: 

(1)  A  copy  of  the  OCMI  VAP  approval 
letter  (once  the  VAP  is  approved). 

(2)  A  description  of  the  method  that 
will  be  used  to  integrate  the  VAP  into 
the  vessel's  regular  operations. 

(3)  Vessel-specific  ICRs. 

(4)  Vessel-specific  ISV  forjns. 

(5)  Vessel-specific  exam  checklists. 

(6)  Correction  Reports. 

(c)  Plan  Approval.  The  Company  SIP 
Agent  will  submit  the  CAP  and  each 
VAP  to  the  cognizant  OCMI  for 
approval.  Once  approved,  a  copy  of  the 
VAP  shall  be  kept  on  board  the  vessel. 
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When  the  CAP  and  VAP(8)  have  been 
approved  by  the  cognizant  OCMI,  the 
company  may  begin  training  and 
operating  under  the  plans.  This 
evaluation  phase  includes  the  following: 

(a)  The  company  shall  provide  the 
designated  SIP  support  personnel  with 
training  as  required  by  the  CAP. 

(b)  The  vessel  must  operate  and  be 
examined  under  the  VAP  for  a  period  of 
at  least  3  months. 

(c)  During  the  operational  periods,  the 
Coast  Guard  SIP  Adviser  will  conduct 
an  ongoing  evaluation  of  the  vessel's 
operation,  the  training  records,  and  the 
ability  of  all  designated  persons  to 
perform  their  assigned  functions  under 
the  VAP.  The  Coast  Guard  SIP  Advisor 
will  report  periodically  to  the  cognizant 
OCMI  and  the  Company  SIP  Agent  on 
the  vessel's  performance,  and  make 
recommendatioDS,  if  needed. 

(e)  Revisions  recommended  under 
paragraph  (c)  of  this  section,  or  any 
additional  operational  periods  imder  a 
revised  CAP  or  VAP  as  may  be  required 
by  the  cognizant  OCMI  must  be 
completed  prior  to  enrollment 

f&540    Enroilmenl  in  SiP. 

Upon  recommendation  of  the  Coast 
Guard  SIP  Advisor,  the  OCMI  may  issue 
an  enrollment  letter  to  a  vessel  and 
endorse  the  vessel's  COI  to  reflect  SIP 
enrollment.  Subsequent  inspections 
covered  under  this  subpart  will  be 
conducted  in  accordance  with  the 
approved  VAP. 

fS.545    Scope  of  InspectkMi  for  enroMed 


(a)  A  Coast  Guard  marine  inspector 
will  conduct  required  annual  and 
follow-on  inspections  necessary  to 
ensure  compliance  with  Coast  Guard 
regulations. 

(b)  A  Coast  Guard  marine  inspector 
will  conduct  the  inspections  in 
paragraph  (a)  of  this  section  in 
accordance  with  the  procedures  set  out 
in  the  VAP.  These  inspections  will 
normally  include  the  following: 

(1)  Administmtive  review.  This 
portion  of  the  inspection  consists  of  a 
review  of  prior  Coast  Guard  SIP 
inspection  forms,  review  of  the  contents 
of  the  VAP,  and  review  of  other 
certifications  of  equipment  and  vessel 
systems. 

(2)  SIP  performance  review.  This 
portion  of  the  inspection  consists  of  a 
review  of  vessel  SIP  documentation  and 
records,  review  of  the  SIP  procedures, 
and  a  company  evaluation  of  their  SIP. 

(3)  Materiel  review.  This  portion  of 
the  inspection  consists  of  a  general 
examination  of  the  vessel,  witnessing 


the  examination  of  selected  items  imder 
the  VAP  by  company  designated  SIP 
support  persoimel,  inspection  of 
selected  items,  and  witnessing  of  crew 
participation  in  drills  by  the  Coast 
Guard  marine  inspector. 

(4)  Conclusion  and  recommendations. 
This  portion  of  the  inspection  contains 
the  Coast  Guard  marine  inspector's 
evaluation  of  regulatory  compliance  of 
the  vessel  under  its  VAP. 

(c)  A  Coast  Guard  marine  inspector 
may  conduct  any  additional  tests  or 
examinations  of  vessel  equipment  or 
systems  necessary  to  ensure  compliance 
with  Coast  Guard  regulations  during  an 
inspection  covered  in  paragraph  (a)  of 
this  section. 

§  8.550    Plan  review  and  revisions. 

(a)  Mandatory  reviews  ond  revisions. 
The  CAP  and  VAP(s)  must  be  reviewed 
and  revised  as  follows: 

(1)  Every  2  years  after  the  plan 
approval  date,  the  company  shall  review 
the  CAP  and  update  all  information 
required  by  §  8.530. 

(2)  Every  5  years  after  the  plan 
approval  date,  the  Coast  Guard  SIP 
Advisor  and  the  Company  SIP  Agent 
will  review  the  VAP. 

(3)  If  a  reportable  casualty  occurs,  the 
cognizant  OCMI  will  review  the 
portions  of  the  VAP  related  to 
equipment,  training,  personnel,  and 
systems  involved  in  the  casualty  and 
determine  whether  revisions  to  the  VAP 
are  appropriate. 

(4)  When  statutes  or  regulations 
change,  the  appropriate  sections  of  the 
CAP  and  VAP(s)  will  be  revised. 

(b)  Discretionary  reviews  and 
revisions.  The  CAP  and  VAP(s)  may  be 
reviewed  and  revised  by  the  company  at 
any  time.  The  revisions  must  be 
submitted  to  the  cognizant  OCMI  for 
approval. 

§8.555    Disenroilment 

(a)  Voluntary  disenrollment.  A 
company  may  request  SIP  disenrollment 
(which  includes  all  of  its  vessels)  or 
may  request  disenrollment  of  a  specific 
vessel  from  the  SIP  by  writing  to  the 
cognizant  OCMI.  The  OCMI  will  then 
issue  a  letter  disenroUing  the  vessel  or 
company.  DisenroUed  vessels  will  be 
inspected  in  accordance  with  the 
requirements  of  46  CFR  part  2,  subpart 
2.01  of  this  chapter. 

(b)  Company  disenrollment.  The 
OCMI  may  issue  a  letter  disenroUing  the 
company  if  the  company  no  longer  has 
at  least  one  enrolled  vessel  or  if  the 
company  fails  to  continuously  meet  the 
eligibility  requirements  in  §8.515. 

(c)  Vessel  disenrollment.  The  OCMI 
may  issue  a  letter  disenroUing  a  vessel 
if  any  one  or  more  of  the  following 
occurs: 


(1)  The  sale  of  the  vessel. 

(2)  A  finalized  letter  of  warning  or 
assessment  of  a  civil  penalty  for — 

(i)  Operating  outside  the  scope  of  the 
vessel's  COI  or  Stability  Letter, 

(ii)  Not  reporting  a  persoimel  or 
material  casualty  required  to  be  reported 
under  46  CFR  part  4;  or 

(iii)  A  material  deficiency  listed  in 
§  8.515(b)(3). 

§8.560    Waivw. 

(a)  A  Coast  Guard  District  Commander 
may  waive  any  requirement  of  this 
subpart — 

(1)  If  good  cause  exists  for  granting  a 
waiver;  and 

(2)  If  the  safety  of  the  vessel  and  those 
on  board  will  not  be  adversely  affected. 

(b)  Requests  for  waiver  of  any 
requirement  of  this  subpart  must  be 
submitted  in  writing  to  the  cognizant 
OCMI  for  review  before  forwarding  to 
the  Coast  Guard  District  Commander  for 
action. 

(c)  A  copy  of  each  waiver  under  this 
section  shall  be  maintained  at  all  times 
in  the  VAP. 

§&565    Appeal. 

A  company  may  appeal  any  decision 
or  action  taken  under  this  subpart  in 
accordance  with  46  CFR  part  1 ,  subpari 
1.03  of  this  chapter. 

§  8570    Interim  approval  of  prototype 
company  or  vessel  plans. 

(a)  A  com(>any  operating  under  an 
approved  prototype  company  or  vessel 
plan  must  apply,  in  writing  by  [Date  3 
months  after  the  effective  date  of  the 
final  rule],  to  the  cognizant  OCMI  for 
approval  to  continue  operating  under 
the  plans  while  revisions  are  developed 
to  bring  the  prototype  company  or 
vessel  plan  into  conformance  with  this 
subpart.  The  OCMI  may  approve  the 
request  for  a  period  of  up  to  3  years. 

(b)  A  company  that  does  not  request 
approval  as  required  by  paragraph  (a)  of 
this  section  or  does  not  obtain  approval 
to  continue  operating  under  a  prototype 
company  or  vessel  plan  by  [Date  6 
months  after  the  effective  date  of  the 
final  rule],  may  no  longer  operate  under 
the  plans  and  will  be  inspected  in 
accordance  with  the  requirements  of  46 
CFR  part  2,  subpart  2.01  of  this  chapter. 

Dated:  March  21, 1997. 
I.CCard, 

Rear  Admiral.  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
(PR  Doc.  97-8509  Filed  4-7-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docliet  No.  FR-4182-N-01] 

Fiscal  Year  1997  Notice  of  Funding 
Availability  for  Continaum  of  Care 
Hoiiieless  Assistance;  Supportive 
Housing  Program  (SHP);  Shelter  Plus 
Care  (S^);  Sec  8  IModerate 
Rehabilitation  Single  Room  Occupancy 
Program  for  Homeless  Individuals 
(SRO) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice  of  funding  availability 
(NOFA). 

SUMMARY:  This  Notice  announces  the 
1997  homeless  assistance  competition 
designed  to  help  communities  develop 
Continuum  of  Care  systems  to  assist 
homeless  persons. 

The  process  of  developing  a 
Continuum  of  Care  system  is  part  of  the 
community's  larger  effort  of  developing 
a  Consolidated  Plan.  For  a  commimity 
to  successfully  address  its  often 
complex  and  interrelated  problems, 
including  homelessness,  the  community 
must  raarshall  its  varied  resources — 
community  and  economic  development 
resources,  social  service  resources, 
housing  and  homeless  assistance 
resources — and  use  them  in  a 
coordinated  and  effective  manner.  The 
Consolidated  Plan  serves  as  the  vehicle 
for  a  community  to  comprehensively 
identify  each  of  its  needs  and  to 
coordinate  a  plan  of  action  fca 
addressing  therh. 

Hie  funds  available  under  this  NOFA 
can  be  used  under  any  of  three  programs 
that  can  assist  in  creating  community 
systems  for  combating  homelessness. 
TTie  three  programs  are:  (1)  Supportive 
Housing:  (2)  Shelter  Plus  Care;  and  (3) 
Section  8  Moderate  Rehabilitation  for 
Single  Room  Occupancy  Dwellings  for 
Homeless  Individuals.  This  notice  of 
funding  availability  (NOFA)  contains 
information  concerning  the  Continuum 
of  Care  approach,  eligible  applicants, 
eligible  activities,  appUcation 
requirements,  and  application 
processing. 

OCAOUNE  DATE:  Applications  Delivered. 
Applications  are  due  before  midnight  on 
Julys,  1997. 

Before  and  on  the  deadline  date,  and 
during  normal  business  hoius  (up  to 
6KX)  pm)  completed  applications  will  be 
accepted  at  the  OfBce  of  Special  Needs 
Assistance  Programs  (Room  7270)  in 
Washington  at  the  address  below. 

On  the  deadline  date  and  after  normal 
business  hours  (after  6:00  pm).  hand- 


carried  applications  will  be  received  at 
the  South  Lobby  of  the  Department  of 
Housing  and  Urban  Development  at  the 
address  below.  HUD  will  treat  as 
ineligible  for  consideration  delivered 
applications  that  are  received  after  that 
deadline. 

Applications  Mailed.  Applications 
will  be  considered  timely  filed  if 
postmarked  before  midnight  on  July  8, 
1997.  and  received  by  HUD 
Headquarters  within  ten  (10)  days  after 
that  date. 

Applications  Sent  by  Overnight 
Delivery.  Overnight  delivery  items  will 
be  considered  timely  ftled  if  received 
before  or  on  July  8. 1997,  or  upon 
submission  of  documentary  evidence 
that  they  were  placed  in  transit  with  the 
overnight  delivery  service  by  no  later 
than /uVy  8,  1997. 

No  facsimile  (FAX).  Applications  may 
not  be  sent  by  FAX. 

Copies  of  Applications  to  Field 
Offices.  Two  copies  of  the  application 
must  also  be  sent  to  the  HUD  Field 
Office  serving  the  State  in  which  the 
applicant's  projects  are  located.  Field 
office  copies  must  be  received  by  the 
application  deadline  as  well,  but  a 
determination  that  an  application  %vas 
received  on  time  will  be  made  solely  on 
receipt  of  the  application  at  HUD 
Headquarters  in  Washington.  All  three 
copies  may  be  used  in  reviewing  the 
application. 

ADDRESSES:  For  a  copy  of  the 
application  package  and  supplemental 
information  please  call  the  Community 
Connections  information  center  at  1- 
800-998-9999  (voice)  or  1-800-483- 
2209  (TTY),  or  contact  by  internet  at 
http7/www.comcon.org/ccprog.html. 

"The  address  of  the  Special  Needs 
Assistance  Programs  Office  in  HUD 
Headquarters  is:  Special  Needs 
Assistance  Programs.  Room  7270.  Office 
of  Commiuiity  Planning  and 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  S.W..  Washington,  DC  20410, 
Attention:  Continuum  of  Care  Fimding. 
Addresses  of  HUD  Field  Offices  are 
contained  in  Appendix  B. 
ELECTRONIC  SUBMISSION:  This  year,  for 
the  first  time,  you  may  use  a  special 
supplement  to  HUD's  new  Community 
Planning  Software  to  prepare  your 
application.  The  special  supplement  has 
been  programmed  to  produce  the  charts 
and  narratives  that  will  meet  both  the 
requirements  of  the  homelessness 
sections  of  the  Consolidated  Plan  (Con 
Plan)  and  the  identical  requirements  of 
the  Continuum  of  Care  application.  The 
supplement  will  also  produce  the 
necessary  project-specific  information. 
If  you  choose  to  use  the  supplement  to 


prepare  your  Continuum  of  Care 
application,  you  will  simply  submit  the 
required  information  on  SVz"  computer 
diskettes,  together  with  signed 
application  cover  sheets  (SF-424).  all 
required  certifications  and  other 
required  documentation,  by  the 
deadline  identified  above.  Please  submit 
three  copies,  as  described  in  the 
DEADUNE  DATE  section  above.  The 
supplement  may  be  obtained  at  no 
charge  by  contacting  the  Community 
Connections  information  center  by 
phone  or  internet  as  described  in  the 
ADDRESSES  section  above. 
FOR  FURTHER  INFORMATION  AND  TECHNICAL 
ASSISTANCE:  A  video  presentation 
providing  general  background  that  can 
be  useful  in  preparing  your  application 
can  be  obtained  for  a  nominal  fee  ft'om 
the  Community  Connections 
information  center.  This  fee  may  be 
waived  in  the  event  of  financial 
hardship. 

For  answers  to  your  questions,  you 
have  several  options.  You  may  call  the 
HUD  Field  Office  serving  your  area,  at 
the  telephone  number  shown  in 
Appendix  B  to  this  NOFA.  Or.  you  may 
contact  the  Community  Connections 
information  center  at  1-800-998-9999 
(voice)  or  1-800-^83-2209  (TTY)  or  by 
internet  at:  http://www.comcon.org/ 
ccprog.html. 

Prior  to  the  application  deadline,  staff 
will  be  available  to  provide  general 
guidance,  but  not  guidance  in  actually 
preparing  the  applicaticm.  HUD  field 
office  staff  will  also  be  available  to  help 
identify  organizations  in  your 
community  that  are  involved  in 
developing  the  Continuum  of  Care 
system.  Following  conditional  selection, 
HUD  staff  will  be  available  to  assist  in 
clarifying  or  confirming  information 
that  is  a  prerequisite  to  the  offer  of  a 
grant  agreement  or  Annual 
Contributions  Contract  by  HUD. 
However,  between  the  application 
deadline  and  the  announcement  of 
conditional  selections.  HUD  virill  accept 
no  information  that  would  improve  the 
substantive  quality  of  the  application 
pertinent  to  the  funding  decision. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(42  U.S.C.  3501-3520).  and  OMB 
approval  is  pending.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 
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Promoting  Comprehensive  Approaches 
to  Housing  and  Community 
Development 

HUD  is  interested  in  promoting 
comprehensive,  coordinated  approaches 
to  housing  and  community 
development.  Economic  development, 
community  development,  public 
housing  revitalization,  homeownership, 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welfare-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 
Toward  this  end.  the  Department  in 
recent  years  has  developed  the 
Consolidated  Planning  process  designed 
to  help  communities  undertake  such 
approaches. 

m  this  spirit,  it  may  be  helpful  for 
apphcants  under  this  NOFA  to  be  aware 
of  other  related  HUD  NOFAs  that  have 
recently  been  published  or  are  expected 
to  be  published  in  the  near  futive.  By 
reviewing  these  NOFAs  with  respect  to 
their  program  piuposes  and  the 
eligibility  of  applicants  and  activities, 
applicants  may  be  able  to  relate  the 
activities  proposed  for  funding  under 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  and  to  the  community's 
Consohdated  Plan. 

The  related  NOFAs  the  Department 
expects  to  publish  in  the  Federal 
Rq^er  within  the  next  few  weeks 
include:  the  Family  Unification  PJOFA, 
the  Housing  Opportunities  for  Persons 
with  AIDS  (HOPWA)  NOFA,  the 
Supportive  Housing  for  the  Elderly 
NOFA.  the  Designated  Housing  NOFA. 
and  the  NOFA  for  Mainstream  Housing 
Opportunities. 

'To  foster  comprehensive,  coordinated 
approaches  by  communities,  the 
Department  intends  for  tbe  remainder  of 
FY  1997  to  continue  to  alert  applicants 
to  upcoming  and  recent  NOFAs  as  each 
NOFA  is  published.  In  addition,  a 
complete  schedule  of  NOFAs  to  be 
published  during  the  fiscal  year  and 
those  already  pubhshed  appears  imc|er 
the  HUD  Homepage  on  the  Internet, 
which  can  be  accessed  at  http:// 
www.hud.gov/nofas.html.  Additional 
steps  on  NOFA  coordination  may  be 
considered  for  FY  1998. 

To  help  in  obtaining  a  copy  of  your 
community's  Consolidated  Plan,  please 
contact  the  community  development 
office  of  your  mimicipal  govenunent. 

/.  Substantive  Description 

(a)  Authority 

The  Supportive  Housing  Program  is 
authorized  by  title  IV,  subtitle  C.  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act  (McKinney  Act),  as 
amended,  42  U.S.C.  11381.  Funds  made 
available  under  this  NOFA  for  the 


Supportive  Housing  program  are  subject 
to  the  program  regiUations  at  24  CFR 
part  583,  as  amended  by  the  final  rule 
published  in  the  Federal  Register  on 
September  30, 1996  (61  FR  51174). 

'The  Shelter  Plus  Care  program  is 
authorized  by  title  IV,  subtitle  F,  of  the 
McKinney  Act,  as  amended,  42  U.S.C. 
11403.  Fimds  made  available  under  this 
NOFA  for  the  Shelter  Plus  Care  program 
are  subject  to  the  program  regulations  at 
24  CFR  part  582,  as  amended  by  the 
final  rule  published  in  the  Federal 
Register  on  September  30. 1996  (61  FR 
51168). 

The  Section  8  Moderate 
Rehabihtation  Program  for  Single  Room 
Occupancy  Dwell^gs  for  Homeless 
Individuals  (SRO)  is  authorized  by 
section  441  of  the  McKinney  Act,  as 
amended.  42  U.S.C.  11401.  Funds  made 
available  under  this  NOFA  for  the  SRO 
program  are  subject  to  the  program 
regulations  at  24  CFR  part  882.  subpart 
H,  as  amended  by  the  final  rule 
published  in  the  Federal  Roister  on 
September  11, 1996  (61  FR  48052). 

(b)  Program  Summaries 

The  chart  in  Appendix  A  summarizes 
key  aspects  of  the  Supportive  Housing 
Program,  the  Shelter  Plus  Care  Program, 
and  the  Section  8  Moderate 
Rehabihtation  Program  for  Single  Room 
Occupancy  Dwell^gs  for  Homeless 
Individuals.  Program  descriptions  are 
contained  in  the  applicable  regulations 
cited  in  the  chart 

(c)  Funding  Availability 

Approximately  $625  million  is 
available  for  this  competition.  Any 
unobligated  funds  from  previous 
competitions  or  additional  funds  that 
may  become  available  as  a  result  of 
deobligations  or  recaptures  from 
previous  awards  may  be  used  in 
addition  to  1997  appropriations  to  fund 
applications  submitted  in  response  to 
this  NOFA. 

Amounts  for  each  of  the  three 
programs  will  not  be  specified  this  year. 
Instead,  the  distribution  of  fluids  among 
the  three  programs  will  depend  on 
locally  determined  priorities  and  overall 
demand.  HUD  reserves  the  right  to  fund 
less  than  the  full  amount  requested  in 
any  applicaticm  to  ensure  the  fair 
distribution  of  the  funds  and  to  ensure 
the  purposes  of  these  homeless 
programs  are  met. 

(d)  Purpose:  Develop  Continuum  of  Care 
Systems 

The  purpose  of  this  NOFA  is  to  fund 
projects  that  will  fill  gaps  in  locally 
developed  Continuum  of  Care  systems 
to  assist  homeless  persons  move  to  self- 
sufficiency  and  permanmt  housing.  A 


Continuum  of  Care  system  consists  of 
four  basic  components: 

(1)  A  system  of  outreach  and 
assessment  for  determining  the  needs 
and  conditions  of  an  individual  or 
family  who  is  homeless: 

(2)  Emergency  shelters  with 
appropriate  supportive  services  to  help 
ensure  that  homeless  individuals  and 
families  receive  adequate  emergency 
shelter  and  referral  to  necessary  service 
providers  or  housing  finders; 

(3)  Transitional  housing  with 
appropriate  supportive  services  to  help 
those  homeless  individuals  and  fomilies 
who  are  not  prepared  to  make  the 
transiticm  to  permanent  housing  and 
independent  Uving;  and 

(4)  Permanent  housing,  or  permanent 
supportive  houuing,  to  hrip  meet  the 
long-term  needs  of  homeless  individuals 
and  families. 

A  Continuum  of  Care  system  is 
developed  through  a  community-wide 
or  region-wide  process  involving 
nonprofit  organizations  (including  thoee 
representing  persons  with  disabilities), 
government  agencies,  other  homeless 
providers,  housing  developers  and 
service  providers,  private  foundations, 
neighborhood  groups,  and  homeless  or 
formerly  homeless  persons.  It  should 
address  the  specific  needs  of  each 
homeless  subpopulation:  the  jobless, 
veterans,  homeless  persons  with  serious 
mental  illnesses,  persons  with  substance 
abuse  issues,  persons  with  HTV/AIDS. 
persons  with  multiple  diagnoses, 
victims  of  domestic  violence,  runaway 
youth,  and  any  others. 

The  community  process  used  in 
developing  a  Continuum  of  Care  system 
must  include  interested  veteran  service 
organizations,  particularly  veteran 
service  organizations  with  specific 
e>q>erience  in  serving  homeless 
veterans,  in  order  to  ensure  that  the 
Continuiun  of  Care  system  addresses  the 
needs  of  homeless  veterans. 

High  scores  under  the  Continuum  of 
Care  scoring  criteria  will  be  assigned  to 
applications  that  demonstrate  the 
achievement  of  two  basic  goals: 

•  Have  maximum  participation  by 
non-profit  providers  of  housing  and 
services;  homeless  and  formerly 
homeless  persons;  state  and  local 
governments  and  agencies;  veteran 
service  organizations;  organizations 
representing  persons  with  disabilities; 
the  private  sector;  housing  develo{>ers; 
foimdations  and  other  community 
organizations. 

•  Create,  maintain  and  build  upon  a 
commimity-wide  inventory  of  housing 
and  services  for  homeless  families  and 
individuals;  identify  the  full  spectrum 
of  needs  of  homeless  families  and 
individuals:  and  coordinate  efforts  to 
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obtain  resources,  particularly  resources 
sought  through  this  NOFA.  to  fill  gaps 
between  the  ciurent  inventoty  and 
existing  needs. 

In  deciding  the  geographic  area  to  be 
covered  by  a  Continuum  of  Care 
strategy,  applicants  should  be  aware 
that  the  single  most  important  foctor  in 
receiving  funding  under  this 
competition  will  be  the  strength  of  the 
Continuum  of  Care  strategy  when 
measured  against  the  Continuum  of  Care 
criteria  described  in  this  NOFA.  In 
determining  what  jurisdictions  to 
include  in  a  Continuum  of  Care  strategy 
area,  the  applicant  should  include  those 
jurisdictions  that  are  involved  in  the 
development  and  implementation  of  the 
Continuum  of  Care  strategy. 

Applicants  should  also  be  aware  that 
the  larger  the  area  included  in  a 
Continuum  of  Care  strategy  area,  the 
larger  the  pro  rata  need  share  that  will 
be  allocated  to  the  strategy  area  (as 
described  in  section  111(a)(4)  of  this 
NOFA).  However,  it  would  be  a  mistake 
to  include  jxuisdictions  that  are  not  fully 
involved  in  the  development  and 
implementation  of  the  Continuum  of 
Care  strategy  since  this  would  adversely 
affisct  the  Continuum  of  Care  score. 
Because  most  rural  counties  have 
extremely  small  pro  rata  need  shares, 
they  are  strongly  encouraged  to  consider 
working  with  la^r  groups  of 
contiguous  counties  to  develop  a  region- 
wide  or  multi-county  Continuum  of 
Care  strategy  covering  the  combined 
service  areas  of  these  counties.  This  will 
be  takm  into  account  during  the  HUD 
review. 

Since  the  basic  concept  of  a 
Continuimi  of  Care  strategy  is  the 
creation  of  a  single,  coordinated, 
inclusive  homeless  assistance  system  for 
an  area,  the  areas  covered  by  Qmtinuum 
of  Care  strategies  should  not  overlap.  If 
there  are  cases  where  the  Continuum  of 
Care  strategies  geographically  overlap  to 
the  extent  that  they  are  essentially 
competing  with  each  other,  projects  in 
the  applicationyContinuuro  of  Care  that 
receives  the  highest  score  out  of  the 
possible  60  points  for  Continuum  of 
Care  will  be  eligible  for  up  to  40  points 
under  Need.  Projects  in  the  competing 
applications  with  the  less  effective 
Continuum  of  Care  strategies  will  be 
eligible  for  only  10  points  under  Need. 
In  no  case  will  the  same  geography  be 
used  more  than  one  time  in  assigning 
Need  points.  The  local  HUD  field  office 
can  help  applicants  determine  if  any  of 
the  area  covered  by  one  Continuum  of 
Care  strategy  is  also  likely  to  be  claimed 
under  another  Continuimi  of  Care  in 
this  competition. 


(e)  Prioritiang 

Priority  decisions  are  best  made 
through  a  locally-driven  process  and  are 
key  to  the  ultimate  goal  of  reducing 
homelessness.  As  was  done  in  1996,  this 
year's  application  (1997)  instructs  that 
all  projects  proposed  for  funding  under 
this  NOFA  be  listed  in  priority  order 
from  the  highest  priority  to  the  lowest. 
This  priority  order  will  mean,  for 
example,  that  if  funds  are  only  available 
to  finance  8  of  10  proposed  projects, 
then  funding  will  be  awarded  to  the  first 
eight  projects  listed.  HUD  expects 
nonprofit  organizations  to  be  given  a  fair 
role  in  establishing  these  priorities. 

This  priority  list  will  be  used  in 
awarding  up  to  40  poiiiit>  per  project 
under  the  "Need"  scoring  criteria. 
Higher  priority  projects  will  receive 
more  points  under  Need  than  lower 
priority  projects.  If  projects  are  not 
prioritized  in  the  application,  each 
project  will  receive  the  lowest  score  for 
Need. 

Project  renewals.  In  the  past,  HUD  has 
taken  a  portion  of  the  funds  available 
under  the  current  appropriation  to  fund 
the  renewal  of  expiring  Supportive 
Housing  grants.  Supportive  Housing 
Demonstration  Program  grants,  and 
SAFAH  grants.  However,  this  policy 
results  in  less  funds  available  for  the 
competition  and  places  the  decision  on 
what  is  needed  in  a  community  in  the 
hands  of  HUD  officials  rather  than 
communities.  Consistent  with  the 
Continuum  of  Care  approach,  the  need 
for  the  continuation  of  previously 
funded  projects  should  be  considered  in 
the  local  needs  analysis  and  a  decision 
should  be  made  locally  an  the  priority 
to  assign  to  the  continuation  of  a 
project.  Therefore,  HUD  funds  needed  to 
continue  expiring  Supportive  Housing 
grants.  Supportive  Housing 
Demonstration  Program  grants,  SAFAH 
grants,  and  Shelter  Plus  Care  grants,  as 
described  below,  will  only  be  available 
through  the  competitive  process 
described  in  this  NOFA. 

For  this  1997  competition, 
communities  need  to  pay  particular 
attention  to  the  funding  needs  of  current 
McKinney  homeless  assistance  projects 
which  will  have  insufficient  funds  to 
continue  operating  throughout  1998  if 
additional  funds  are  not  awarded  to 
them  in  this  competition.  To  the  extent 
a  locality  desires  to  have  such  projects 
renewed,  it  should  give  them  the  top 
priorities  on  the  priority  projects  listing 
in  the  appUcalion.  (Communities  should 
not  request  additional  funding  in  this 
competition  for  those  projects  that  have 
sufficient  remaining  funds  to  continue 
operating  into  1999.)  For  the  renewal  of 
a  Supportive  Housing  project,  you  may 


request  for  each  of  three  (3)  years  up  to 
50  percent  of  the  amount  of  leasing  and 
operating  costs  in  the  final  year  of  the 
expiring  grant's  term  and  up  to  50 
percent  of  the  amount  of  HUD  grant 
funds  for  supportive  services  in  the  final 
year  of  the  expiring  grant's  term.  For  the 
renewal  of  a  Supportive  Housing 
Demonstration  Program  project  or 
SAFAH  project  which  is  at  the  50 
percent  amount  in  its  final  year,  you 
may  request  up  to  the  same  amount  as 
in  the  final  year  for  each  of  three  (3) 
years.  For  the  renewal  of  a  Shelter  Plus 
Care  project,  you  may  request  up  to  the 
amount  determined  by  multiplying  the 
number  of  units  under  lease  at  the  time 
of  application  for  renewal  funding 
under  this  NOFA  by  the  applicable 
current  Fair  Market  Rent(s)  by  60 
months.  This  NOFA  is  not  applicable  to 
the  renewal  of  funding  under  the  SRO 
program. 

n.  Application  Requirements 

The  application  requires  a  description 
of  the  Continuum  of  Care  system  and 
proposed  project(s).  It  also  contains 
certifications  that  the  applicant  will 
comply  with  fair  housing  and  dvil 
rights  requirements,  program  " 
regulations,  and  other  Federal 
requirements,  and  (where  applicable) 
that  the  proposed  activities  are 
consistent  with  the  HUD-approved 
Consolidated  Plan  of  the  applicable 
State  or  unit  of  general  local 
government,  induding  the  Analysis  of 
Impediments  to  Fair  Housing  and  the 
Action  Plan  to  address  these 
impediments.  Projects  funded  under 
this  NOFA  shall  operate  in  a  fashion 
that  does  not  deprive  any  individual  of 
any  right  protected  by  the  Fair  Housing 
Act  (42  U.S.C.  3601-19).  Section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C 
794)  or  the  Americans  with  Disabilities 
Act  of  1990  (42  U.S.C.  12101  et.  se<f.) 

There  are  three  options  for  subnutting 
an  application  under  this  NOFA. 

One:  A  "Ccmsolidated  Application"  is 
submitted  when  a  jurisdiction  (or  a 
consortiimi  of  jurisdictions)  submits  a 
single  application  encompassing  a 
Continuum  of  Care  strategy  and 
containing  all  the  projects  within  that 
strategy  for  which  funding  is  being 
requested.  Individual  projects  are 
contained  within  the  one  consolidated 
application.  Grant  funding  may  go  to 
one  entity  which  then  administers  all 
funded  projects  submitted  in  the 
appUcation,  or  under  this  option,  grant 
funding  may  go  to  all  or  any  of  the 
projects  individually.  Your  application 
will  specify  the  grantee  for  each  project 

Two:  "Associated  Applications"  are 
submitted  when  applicants  plan  and 
organize  a  single  Continuum  of  Care 
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strategy  which  is  adopted  by  project 
sponsors  or  operators  who  choose  to 
submit  separate  applications  for  projects 
while  including  the  identical 
Continuum  of  Care  strategy.  In  this  case, 
project  funding  would  go  to  each 
successful  applicant  individually  and 
each  would  be  responsible  to  HUD  for 
administering  its  separate  grant. 

Three:  A  "Solo  Application"  is 
submitted  when  an  applicant  applies  for 
a  project  exclusive  of  partidpation  in 
any  commimity-wide  or  region-wide 
Continuimi  of  Care  development 
process. 

Options  one  and  two  are  not 
substantively  difFerent  and  will  be 
considered  equally  competitive. 
AppUcants  are  advised  that  projects  that 
are  not  a  part  of  a  Continuum  of  Care 
strategy  will  receive  few,  if  any.  points 
under  the  Continuum  of  Care  rating 
criteria. 

nj.  Application  Selection  Process 

(a)  Review.  Rating  and  Conditional 
Selection 

The  Department  will  use  the  same 
review,  rating,  and  conditional  selection 
process  for  all  three  programs  (S+C, 
SRO.  and  SHP).  To  review  and  rate 
applications,  the  Department  may 
establish  panels  including  persons  not 
currently  employed  by  HUD  to  obtain 
certain  expertise  and  outside  points  of 
view,  induding  views  from  other 
Federal  agendes.  Two  type*  of  reviews 
will  be  conducted.  Paragraphs  (1)  and 
(2)  below  describe  threshold  reviews 
and  paragraphs  (3)  and  (4)  describe 
criteria — Continuum  of  Care  and  Need — 
that  will  be  used  to  assign  points.  Up  to 
100  points  will  be  assigned  using  these 
criteria. 

(1)  Applicant  and  sponsor  eligibility 
and  capacity.  Applicant  and  project 
sponsor  capadty  will  be  reviewed  to 
ensure  the  following  eligibihty  and 
capadty  standards  are  met  If  HUD 
determines  these  standards  are  not  met, 
the  project  will  be  rejected  from  the 
competition. 

•  The  applicant  must  be  eligible  to 
apply  for  the  spedfic  program; 

•  The  applicant  must  demonstrate 
that  there  is  suffident  knowledge  and 
experience  to  carry  out  the  pro)ect(s). 
With  respect  to  each  proposed  project, 
this  means  that  in  addition  to 
knowledge  of  and  experience  with 
homelessness  in  general,  the 
organization  carrying  out  the  project,  its 
employees,  or  its  partners,  must  have 
the  necessary  experience  and 
knowledge  to  carry  out  the  spedfic 
activities  proposed,  such  as  housing 
development,  housing  management,  and 
service  delivery; 


•  If  the  applicant  or  project  sponsor  is 
a  current  or  past  redpient  of  assistance 
under  a  HUD  McKinney  Act  program  or 
the  HUD  Single  Family  Property 
Disposition  Homeless  Program,  there 
must  be  no  project  or  construction 
delay,  HUD  finding,  or  outstanding 
audit  that  HUD  deems  serious  regarding 
the  administration  of  HUD  McKinney 
Act  programs  or  the  HUD  Single  Family 
Property  Disposition  Homeless  Program; 
and 

•  The  applicant  and  projed  sponsors 
must  be  in  compliance  with  applicable 
dvil  rights  laws  and  Executive  Orders. 

The  Department  will  use  the 
following  standards  to  assess 
compUance  with  dvil  rights  laws  at  the 
threshold  review.  In  making  this 
assessment,  the  Department  shall  review 
appropriate  records  maintained  by  the 
Office  of  Fair  Housing  and  Equal 
Opportunity,  e.g.,  records  of  monitoring, 
audit,  or  compliance  review  findings, 
complaint  determinations,  compliance 
agreements,  etc.  If  the  review  reveals  the 
existence  of  any  of  the  following,  the 
application  will  be  rejected. 

fl)  There  is  pending  civil  rights  suit 
against  the  sponsor  instituted  by  the 
Department  of  Justice. 

(2)  There  is  an  outstanding  finding  of 
noncompliance  with  dvil  rights 
statutes,  Executive  Orders  or  regulations 
as  result  of  formal  administrative 
proceedings,  unless  the  applicant  is 
operating  under  a  HUD-approved 
compliance  agreement  designed  to 
corred  the  area  of  noncompliance,  or  is 
currently  negotiating  such  an  agreement 
with  the  Department. 

(3)  There  is  an  unresolved  Secretarial 
charge  of  discrimination  issued  under 
Section  810(g)  of  the  Fair  Housing  Ad, 
as  implemented  by  24  CFR  103.400. 

(4)  There  has  been  adjudication  of  a 
dvil  ri^ts  violation  in  a  dvil  action 
brought  against  it  by  a  private 
mdividual,  unless  the  applicant  is 
(^>«^ting  in  compUance  with  a  court 
order  designed  to  correct  the  area  of 
noncompliance  or  the  applicant  has 
discharged  any  responsibility  arising 
from  such  litigation. 

(5)  There  has  been  a  deferral  of  the 
processing  of  applications  bom  the 
sponsor  imptosed  by  HUD  under  Title  VI 
of  the  Civil  Rights  Ad  of  1964,  the 
Attorney  General's  Guidelines  (28  CFR 
50.3)  or  the  HUD  Title  VI  regulations  (24 
CFR  1.8)  and  procedures,  or  imder 
Section  504  of  the  Rehabilitation  Ad  of 
1973  and  the  HUD  Section  504 
regulations  (24  CFR  8.57). 

(2)  Project  eligibility  and  quality.  Each 
projed  will  be  reviewed  to  determine  if 
it  meets  the  following  eUgibility  and 
threshold  quality  standards.  If  HUD 
determines  the  following  standards  are 


hot  met  by  a  spedfic  projed  or  activity, 
the  projed  or  adivity  will  be  rejected 
from  the  competition. 

•  The  population  to  be  served  must 
meet  the  eligibility  requirements  of  the 
specific  program,  as  described  in  the 
application  instrudions; 

•  The  activity(ies)  for  which 
assistance  is  requested  must  be  eligible 
under  the  spedfic  program,  as  described 
in  the  program  regulations; 

•  The  housing  and  services  proposed 
must  be  appropriate  to  the  needs  of  the 
persons  to  be  served.  HUD  may  find  a 
projed  to  be  inappropriate  if: 

— ^The  type  and  scale  of  the  housing  or 
services  clearly  does  not  fit  the  needs 
of  the  proposed  partidpants  (e.g., 
housing  homeless  families  with 
children  in  the  same  space  as 
homeless  individuals,  or  separating 
members  of  the  same  fomily.  without 
an  acceptable  rationale  provided); 

— Partidpant  safety  is  not  addressed; 

— Partidpants  will  have  little  or  no 
involvement  in  decision-making  and 

¥roject  operations 
he  housing  or  services  are  dearly 
designed  to  prindpally  meet 
emergency  needs  rather  than  helping 
partid{>ants  achieve  self-suffidency; 

— Transportation  and  community 
amenities  are  not  available  and 
accessible;  or 

— ^Housing  accessibihty  in  accordance 
with  apphcable  laws  for  persons  with 
disabilities  is  not  addressed; 

•  The  projed  must  be  cost-effective  in 
HUD's  opinion,  induding  costs 
associated  with  construction, 
operaftions,  and  administration,  with 
such  costs  not  deviating  substantially 
from  the  norm  in  that  locale  for  the  type 
of  sbiicture  or  kind  of  activity. 

•  Supportive  services  only  projects, 
and  all  others,  must  show  how 
partidpants  will  be  helped  to  access 
permanent  housing  and  achieve  self- 
suffidency. 

•  For  the  Section  8  SRO  program,  at 
least  25  percent  of  the  units  to  be 
assisted  at  any  one  site  mu^  be  vacant 
at  the  time  of  appUcation; 

•  For  those  projects  proposed  under 
the  SHP  innovative  category:  Whether 
or  not  a  projed  is  ctmsidered  innovative 
wiU  be  determined  on  the  basis  that  the 
particular  approach  proposed  is  new  to 
the  area,  is  a  sensible  model  for  others, 
and  can  be  repUcated;  and 

•  HUD  will  also  find  one  or  more  of 
these  standards  not  to  have  been  met  if 
there  is  insufficient  information 
provided  in  the  appUcation  on  which  to 
make  a  determination. 

(3)  Continuum  of  Care.  Up  to  60 
points  will  be  awarded  as  follows: 

(i)  Process  and  Strategy.  Up  to  30 
points  will  be  awarded  based  on  the 
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extent  to  which  the  application 
demonstrates: 

•  The  existence  of  a  quality  and 
inclusive  community  process,  including 
organizational  structure(s).  for 
developing  and  implementing  a 
Continuum  of  Care  strategy  which 
includes  nonprofit  organizations  (such 
as  veterans  service  organizations,  other 
organizations  representing  persons  with 
disabilities,  and  other  groups  serving 
homeless  persons).  State  and  local 
governmental  agencies,  other  homeless 
providers,  housing  developers  and 
service  providers,  private  foundations, 
local  businesses  and  the  banking 
community,  neighborhood  groups,  and 
homeless  or  formerly  homeless  persons, 
as  articulated  in  section  1(d)  of  this 
NOFA:  and 

•  That  a  quality  and  comprehensive 
strategy  has  been  developed  which 
addresses  the  components  of  a 
Continuum  of  Care  system  (i.e., 
outreach,  intake,  and  assessment; 
emergency  shelter;  transitional  housing; 
permanent  and  permanent  supportive 
housing)  and  that  strategy  has  been 
designed  to  serve  all  homeless 
subpopulations  in  the  community  (e.g., 
seriously  mentally  ill,  persons  with 
multiple  diagnoses,  veterans),  including 
those  persons  living  in  emergency 
shelters,  supportive  bousing  for 
homeless  persons,  or  in  places  not 
designed  for,  or  ordinarily  used  as.  a 
regular  sleeping  accommodation  for 
human  beings.  For  St-C,  the  strategy 
receives  more  points  based  on  the  extent 
to  which  S+C  activities  will  serve 
homeless  persons  who  are  seriously 
mentally  ill,  have  chronic  alcohol  and/ 
or  substance  abuse  issues,  or  have  AIDS 
and  related  diseases. 

(ii)  Gaps  and  Priorities.  Up  to  20 
points  will  be  awarded  based  on  the 
extent  to  which  the  application: 

•  Establishes  the  relative  priority  of 
homeless  needs  identiHed  in  the 
Continuum  of  Care  strategy;  and 

•  Proposes  projects  that  are  consistent 
%vith  the  priority  analysis  described  in 
the  Continuum  of  Care  strategy. 

(iii)  Supplemental  Resources.  Up  to 
10  points  will  be  awarded  based  on  the 
extent  to  which  the  application 
demonstrates  leveraging  of  funds 
requested^  under  this  NOFA  with  other 
resources,  including  private,  other 
public,  and  mainstream  services  and 
housing  programs. 

(iv)  Court-ordered  consideration.  Due 
to  an  order  of  the  U.S.  District  Court  for 
the  Northern  District  of  Texas,  IDallas 
Division,  with  respect  to  any 
application  by  the  City  of  Dallas,  Texas, 
for  HUD  funds,  HUD  shall  consider  the 
extent  to  which  the  Continuum  of  Care 
strategy  for  the  Dallas  area  will  be  used 


to  eradicate  the  vestiges  of  segregation 
in  the  Dallas  Housing  Authority's  low 
income  housing  programs.  The  City  of 
Dallas  should  address  the  effect,  if  any, 
that  vestiges  of  racial  segregation  in 
Dallas  Housing  Authority's  low  income 
housing  programs  have  on  potential 
participants  in  the  programs  covered  by 
this  NOFA,  and  identify  proposed 
actions  for  remedying  those  vestiges. 
HUD  may  add  up  to  2  points  to  the 
Continuum  of  Care  score  based  on  this 
consideration. 

(4)  Need.  Up  to  40  points  will  be 
awarded  for  need.  There  is  a  three-step 
approach  to  determining  the  need  scores 
to  be  awarded  to  projects: 

(i)  Determining  relative  need:  To 
determine  the  homeless  assistance  need 
of  a  particular  jurisdiction,  HUD  will 
use  nationally  available  data,  including 
the  following  factors  as  used  in  the 
Emergency  Shelter  Grants  program:  data 
on  poverty,  housing  overcrowding, 
population,  age  of  housing,  and  growth 
lag.  Applying  those  criteria  to  a 
particular  jurisdiction  provides  an 
estimate  of  the  relative  need  index  for 
that  jurisdiction  compared  to  other 
jurisdictions  applying  for  assistance 
under  this  NOFA. 

(ii)  Applying  relative  need:  That 
relative  need  index  is  then  applied  to 
the  total  amount  of  funding  estimated  to 
be  available  imder  this  NOFA  to 
determine  a  jurisdiction's  pro  rata  need. 
HUD  reserves  the  right  to  adjust  pro  rata 
need  if  necessary  to  address  the  issue  of 
project  renewals. 

(iii)  Awarding  need  points  to  projects: 
Once  the  pro  rata  need  is  established,  it 
is  applied  against  the  priority  project 
list  in  the  application.  Starting  from  the 
highest  priority  project,  HUD  proceeds 
down  the  list  to  include  those  projects 
whose  total  funding  equals  that 
jurisdiction's  pro  rata  need.  Those 
priority  projects  which  fall  within  that 
pro  rata  need  each  receive  the  full  40 
points  for  need.  Thereafter,  HUD 
proceeds  further  down  the  priority 
project  list  until  two  (2)  times  the  pro 
rata  need  is  reached  and  each  of  those 
projects  receive  20  points.  Remaining 
projects  each  receive  10  points. 

If  an  application  does  not  prioritize 
projects,  each  project  will  receive  10 
points  for  Need. 

In  the  case  of  competing  appUcations 
from  a  single  jurisdiction  or  service 
area,  projects  in  the  application  that 
received  the  highest  score  out  of  the 
possible  60  points  for  Continuum  of 
Care  are  eligible  for  up  to  40  points 
under  Need  Projects  in  the  competing 
applications  with  less  effective 
Continuum  of  Care  strategies  are  eligible 
for  only  10  points  under  Need. 


(5)  Ranking.  The  score  for  Continuum 
of  Care  will  be  added  to  the  Need  score 
in  order  to  obtain  a  total  score  for  each 
project.  The  projects  will  then  be  ranked 
from  highest  to  lowest  according  to  the 
total  combined  score.  A  bonus  of  3 
points  will  be  added  in  determining  the 
final  score  of  any  project  that  will  be 
located  within  the  boundeuies  of  a 
federal  Empowerment  Zone  (EZ)  or 
Enterprise  Community  (EC)  if  priority 
placement  will  be  given  by  the  project 
to  homeless  persons  living  on  the  streets 
or  in  shelters  within  the  EZ  or  EC,  or 
whose  last  known  address  was  within 
the  EZ  or  EC.  A  bonus  of  2  points  will 
be  added  in  determining  the  final  score 
of  any  project  that  will  make  use  of 
surplus  military  buildings  or  properties 
located  on  a  military  base  that  is 
covered  by  the  provisions  of  the  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994. 

(6)  Conditional  selection.  Whether  a 
project  is  conditionally  selected,  as 
described  in  section  IV  below,  will 
depend  on  its  overall  ranking  compared 
to  others,  except  that  HUD  reserves  the 
right  to  select  lower  rated  projects  if 
necessary  to  achieve  geographic 
diversity. 

HUD  also  reserves  the  right  to  break 
ties  among  projects  by  determining 
which  project  will  best  achieve  the 
purposes  described  in  the  preceding 
sentence,  or  to  fund  a  project  at  less 
than  the  full  amount  requested. 

In  the  event  of  an  error  that,  when 
corrected,  would  result  in  selection  of 
an  otherwise  eligible  project  during  the 
funding  round  under  this  NOFA,  one 
remedy  may  be  that  HUD  selects  that 
project  to  the  extent  funds  are  available. 

(7)  Additional  selection 
considerations.  HUD  will  also  apply  the 
limitations  on  funding  described  below 
in  making  conditional  selections. 

In  accordance  with  section  429  of  the 
McKinney  Act,  as  amended.  HUD  will 
award  Supportive  Housing  funds  as 
follows:  not  less  than  25  percent  for 
projects  that  primarily  serve  homeless 
families  with  children;  not  less  than  25 
percent  for  projects  that  primarily  serve 
homeless  persons  with  disabilities;  and 
not  less  than  10  percent  for  supp>ortive 
services  not  provided  in  conjunction 
with  supportive  housing.  After  projects 
are  rated  and  ranked,  based  on  the 
criteria  described  above,  HUD  will 
determine  if  the  conditionally  selected 
projects  achieve  these  minimum 
percentages.  If  not,  HUD  will  skip 
higher-ranked  projects  in  a  category  for 
which  the  minimum  percent  has  been 
achieved  in  order  to  achieve  the 
minimum  percent  for  another  category. 
If  there  are  an  insufficient  number  of 
conditionally  selected  projects  in  a 
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category  to  achieve  its  minimum 
percent,  the  unused  balance  will  be 
used  for  the  next  highest-ranked 
approvable  Supportive  Housing  project. 

In  accordance  with  section  463(a)  of 
the  McKinney  Act,  as  amended  by  the 
1992  Act,  at  least  10  percent  of  Shelter 
Plus  Care  funds  will  be  awarded  for 
each  of  the  four  components  of  the 
program:  Tenant-based  Rental 
Assistance;  Sponsor-based  Rental 
Assistance;  Project-based  Rental 
Assistance;  and  Section  8  Moderate 
RehabiUtaUon  of  Single  Room 
Occuftancy  Dwellings  for  Homeless 
Individuals  (provided  there  are 
sufficient  numbers  of  approvable 
projects  to  achieve  these  percentages). 
After  projects  are  rated  and  ranked, 
based  on  the  criteria  described  below. 
HUD  will  determine  if  the  conditionally 
selected  projects  achieve  these 
minimum  percentages.  If  necessary. 
HUD  will  skip  higher-ranked  projects 
for  a  comp>onent  for  which  the 
minimum  percent  has  been  achieved  in 
order  to  achieve  the  minimum  percent 
for  another  component.  If  there  are  an 
insufficient  number  of  approvable 
projects  in  a  component  to  achieve  its 
minimum  percent,  the  unused  balance 
will  be  used  for  the  next  highest-ranked 
approvable  Shelter  Plus  Care  project. 

In  accordance  with  section  455(b)  of 
the  McKinney  Act,  no  more  than  10 
percent  of  the  assistance  made  available 
for  Shelter  Plus  Care  in  any  fiscal  year 
may  be  used  for  programs  located 
within  any  one  unit  of  general  local 
government. 

In  accordance  with  section  441(c)  of 
the  McKinney  Act,  no  city  or  urban 
county  may  have  Section  8  SRO  projects 
receiving  a  total  of  more  than  10  percent 
'  of  the  assistance  made  available  under 
this  program. 

This  year's  NOFA  does  not  make 
available  specific  amounts  for  the  three 
programs  covered  by  the  NOFA.  Instead, 
distribution  is  demand-driven. 
However,  potential  applicants  need  to 
be  able  to  plan  for  their  project 
proposals.  Therefore,  HUD  is  defining 
the  10  percent  availability  this  fiscal 
year  as  $10  million  for  Shelter  Plus  Care 
and  $10  million  for  Section  8  SRO.  The 
$10  million  number  is  based  on  past 
experience  of  the  distribution  of  the 
total  funds  made  available  for  HUD 
homeless  assistance  programs.  However, 
if  the  amoimt  awarded  under  either  of 
these  two  programs  exceeds  $100 
million,  then  the  amount  awarded  to 
any  one  unit  of  general  local 
government  (for  purposes  of  the  Shelter 
Plus  Care  program)  or  city  or  urban 
county  (for  the  purposes  of  the  SRO 
program)  could  be  up  to  10  percent  of 


the  actual  total  amount  awarded  for  that 
program. 

Lastly.  HUD  reserves  the  right  to 
reduce  the  amount  of  a  grant  if 
necessary  to  ensure  that  no  more  than 
10  percent  of  assistance  made  available 
under  this  NOFA  will  be  awarded  for 
projects  located  within  any  one  unit  of 
general  local  government  or  within  the 
geographic  area  covered  by  any  one 
Continuum  of  Care.  If  HUD  exercises  a 
right  it  has  reserved  under  this  NOFA. 
that  right  will  be  exercised  uniformly 
across  all  applications  received  in 
response  to  this  NOFA. 

(b)  Clarification  of  Application 
Information 

In  accordance  with  the  provisions  of 
24  CFR  part  4,  subpart  B,  HUD  may 
contact  an  applicant  to  seek  clarification 
of  an  item  in  the  application,  or  to 
request  additional  or  missing 
information,  but  the  clarification  or  the 
request  for  additional  or  missing 
information  shall  not  relate  to  items  that 
would  improve  the  substantive  quality 
of  the  application  pertinent  to  the 
funding  decision. 

IV.  Funding  Award  Process 

HUD  will  notify  conditionally 
selected  applicants  in  writing.  As 
necessary,  HUD  vnll  subsequently 
request  them  to  submit  additional 
project  information,  which  may  include 
documentation  to  show  the  project  is 
financially  feasible;  documentation  of 
firm  commitments  for  cash  match; 
dociimentation  showing  site  control; 
information  necessary  for  HUD  to 
perform  an  environmental  review, 
where  applicable;  and  such  other     ' 
documentation  as  specified  by  HUD  in 
writing  to  the  applicant,  that  confirms 
or  clarifies  information  provided  in  the 
application.  SRO  and  S+C/SRO 
applicants  will  be  notified  of  the  date  of 
the  two  month  deadline  for  submission 
of  such  information;  other  S+C 
applicants  and  all  SHP  applicants  will 
be  notified  of  the  date  of  the  one  month 
deadline  for  submission  of  such 
information.  If  an  applicant  is  unable  to 
meet  any  conditions  for  fund  award 
within  the  specified  timeframe.  HUD 
reserves  the  right  not  to  award  funds  to 
the  applicant,  but  instead  to  either:  use 
them  to  select  the  next  highest  ranked 
application(s)  from  the  original 
competition  for  which  there  are 
sufficient  funds  available;  or  add  them 
to  funds  available  for  the  next 
competition  for  the  applicable  program. 

V.  Progmm  Limitations 

(a)  SRO  progmm.  AppUcants  need  to 
be  aware  of  the  following  limitations 


that  apply  to  the  Section  8  SRO 
program: 

•  Under  section  8(e)(2)  of  the  United 
States  Housing  Act  of  1937,  no  single 
project  may  contain  more  than  100 
units;  

•  Under  24  CFR  882.802,  apphcanU 
that  are  private  nonprofit  organizations 
must  subcontract  with  a  Public  Housing 
Authority  to  administer  the  SRO 
assistance; 

•  Under  section  8(e)(2)  of  the  United 
States  Housing  Act  of  1937  and  24  CFR 
882.802.  rehabilitation  must  involve  a 
minimum  expenditure  of  $3,000  for  a 
unit,  including  its  prorated  share  of 
woik  to  be  accomplished  on  common 
areas  or  systems,  to  upgrade  conditions 
to  comply  with  the  Housing  Quality 
Standards. 

•  Under  section  -441(e)  of  the 
McKinney  Act  and  24  CFR 
882.805(^(1),  HUD  publishes  the  SRO 
per  unit  rehabilitation  cost  Umit  each 
year  to  take  into  account  changes  in 
construction  costs.  This  cost  limitation 
applies  to  rehabilitation  that  is 
compensated  for  in  a  Housing 
Assistance  Payments  Contract  For 
purposes  of  Fiscal  Year  1997  funding, 
the  cost  limitation  is  raised  from 
$16,500  to  $16,900  per  unit  to  take  into 
account  increases  in  construction  costs 
during  the  past  12-month  period. 

(b)  Shelter  Plus  Care/Section  8  SRO 
Component.  With  regard  to  the  SRO 
component  of  the  Shelter  Plus  Care 
program,  appUcant  States,  units  of 
general  local  government  and  Indian 
tribes  must  subcontract  with  a  Public 
Housing  Authority  to  administer  the 
Shelter  Plus  Care  assistance.  Also  with 
regard  to  this  component,  no  single 
project  may  contain  more  than  100 
units. 

VI.  Timeliness  Standards 

Applicants  are  expected  to  initiate 
their  approved  projects  promptly.  If 
implementation  difficulties  occur, 
applicants  need  to  be  aware  of  the 
foUowing  timeliness  standards: 

(a)  Supportive  Housing  Progmm. 

•  HUD  will  deobligate  SHP  funds  if 
site  control  has  not  been  demonstrated 
within  one  (1)  year  after  initial 
notification  of  the  grant  award,  as 
provided  in  24  CFR  583.320(a),  subject 
to  the  exceptions  noted  in  that 
regulation. 

•  Except  where  HUD  finds  that  delay 
was  due  to  fectors  beyond  the  control  of 
the  grantee,  HUD  will  deobligate  SHP 
funds  if  the  grantee  does  not  meet  the 
following  additional  timeliness 
standards: 

— Construction  activities  must  begin 
within  eighteen  (18)  months  after 
initial  notification  of  the  grant  award 
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and  be  completed  within  thirty-six 
(36)  months  after  that  notification. 

— For  activities  that  cannot  begin  until 
construction  activities  are  completed, 
such  as  supportive  service  or 
operating  activities  that  will  be 
conducted  within  the  building  being 
rehabilitated  or  newly  constructed, 
these  activities  must  begin  within 
three  (3)  months  after  the  construction 
is  completed. 

— ^For  all  activities  that  may  proceed 
independent  of  construction 
activities,  these  activities  must  begin 

y  within  twelve  (12)  months  after  initial 
notification  of  the  grant  award. 

(bj  Shelter  Plus  Care  Program 
Components  Except  SRO  Component. 
Except  where  HUD  finds  that  delay  was 
due  to  {actors  beyond  the  control  of  the 
grantee.  HUD  will  deobligate  S+C  funds 
if  the  grantee  does  not  meet  the 
following  timeliness  standards: 

•  For  Tenant-based  Rental  Assistance, 
for  Sponsor-based  Rental  Assistance, 
and  for  Fro)ect-based  Rental  Assistance 
without  rehabilitation,  the  rental 
assistance  must  begin  within  twelve  (12) 
months  of  the  initial  announcement  of 
the  grant  award. 

•  For  Project-based  Rental  Assistance 
with  rehabilitation,  the  rehabilitation 
must  be  completed  within  twelve  (12) 
months  of  initial  notification  of  the 
grant  award. 

(c)  SRO  Program  and  SRO  Component 
of  the  Shelter  Plus  Care  Program. 

For  projects  carried  out  under  the 
SRO  program  and  the  SRO  component 
of  the  S+C  program,  the  rehabilitation 
work  must  be  completed  and  the 
Housing  Assistance  Payments  contract 
executed  within  twelve  (12)  months  of 
execution  of  the  Annual  Contributions 
Contract.  HUD  may  reduce  the  number 
of  units  or  the  amount  of  the  annual 
contribution  commitment  if,  in  the 
determination  of  HUD.  the  Public 
Housing  Authority  fails  to  demonstrate 
a  good  faith  effort  to  adhere  to  this 
schedule. 

Vn.  Linking  Supportive  Housing 
Programs  and  AmeriCorps 

Applicants  for  the  Supportive 
Housing  Program  are  encouraged  to  link 
their  proposed  projects  with 
AmeriCorps,  a  national  service  program 
engaging  thousands  of  Americans  on  a 
full-  or  part-time  basis  to  help 
communities  address  their  toughest 
challenges,  while  earning  support  for 
college,  graduate  school,  or  job  training. 
For  information  about  AmeriCorps  SHP 
partnerships,  call  the  Corporation  for 
National  Service  at  (202)  606-5000 
extension  486. 


Vm.  Other  Matters 

Performance  Measures.  The  grant 
agreement  or  Annual  Contributions 
Contract  to  be  executed  by  HUD  and  the 
award  recipient  will  contain 
performance  measiu«s. 

Prohibition  Against  Lobbying 
Activities.  The  use  of  funds  awarded 
under  this  NOFA  is  subject  to  the 
disclosure  requirements  and 
prohibitions  of  Section  319  of  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (31  U.S.C.  1352)  (the  "Byrd 
Amendment")  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  Federal 
contracts,  grants,  or  loans  firom  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
Federal  government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients 
and  sub-recipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Applicants  for  funding  under  this 
NOFA  are  subject  to  the  provisions  of 
Section  319  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriation  Act  for  Fiscal  Year  1991, 
31  U.S.C.  1352  (the  Byrd  Amendment), 
which  prohibits  applicants  fitjm  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan. 
Applicants  are  required  to  certify,  using 
the  certification  found  at  Appendix  A  to 
24  CFR  part  87,  that  they  will  not,  and 
have  not,  used  appropriated  funds  for 
any  prohibited  lobbying  activities.  In 
addition.  appUcants  must  disclose, 
using  Standard  Form  I.I.I.,  "Disclosure 
of  Lobbying  Activities,"  any  funds, 
other  than  federally  appropriated  funds, 
that  will  be  or  have  been  used  to 
influence  federal  employees,  members 
of  Congress,  and  congressional  staff 
regarding  specific  grants  or  contracts. 

Environmental  Impact.  This  NOFA 
provides  funding  under,  and  does  not 
alter  the  environmental  requirements  of. 
regulations  in  24  CFR  parts  582,  583  and 
882,  subpart  H.  Accordingly,  under  24 
CFR  50.19(c)(5),  this  NOFA  is 
categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321).  Conditional 
selection  of  projects  under  this  NOFA  is 


subject  to  the  environmental  review 
requirements  under  24  CFR  582.230, 
583.230  and  882.804(c),  as  applicable. 

Executive  Order  12606,  The  Family. 
The  General  Counsel,  as  the  Designated 
Official  under  Executive  Order  12606, 
The  Family,  has  determined  that  the 
poUcies  announced  in  this  Notice 
would  have  a  significant  impact  on  the 
formation,  maintenance,  and  general 
well-being  of  families,  but  since  this 
impact  would  be  beneficial,  no  further 
analysis  under  the  Order  is  necessary. 

Executive  Order  12612,  Federalism. 
The  General  Counsel  has  determined,  as 
the  Designated  Official  for  HUD  under 
section  6(a)  of  Executive  Order  12612, 
Federalism,  that  the  policies  contained 
in  this  Notice  will  not  have  federalism 
implications  and,  thus,  are  not  subject 
to  review  under  the  Order.  The 
promotion  of  activities  and  policies  to 
end  homelessness  is  a  recognized  goal 
of  general  benefit  without  direct 
implications  on  the  relationship 
between  the  national  government  and 
the  states  or  on  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government. 

Drug-Free  Workplace  Certification. 
The  Drug-Free  Workplace  Act  of  1988 
requires  grantees  of  Federal  agencies  to 
certify  that  they  will  provide  drug-free 
workplaces.  Thus,  each  applicant  must 
certify  that  it  will  comply  with  drug-free 
workplace  requirements  in  accordance 
with  24  CFR  part  24.  subpart  F. 

Accountability  in  the  Provision  of 
HUD  Assistance.  Section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act)  and  the  final  rule  codified 
at  24  CFR  part  4,  subpart  A,  published 
on  April  1,  1996  (61  FR  1448).  contain 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  14, 
1992,  HUD  published,  at  57  FR  1942,  a 
notice  that  also  provides  information  on 
the  implementation  of  section  102.  The 
documentation,  public  access,  and 
disclosure  requirements  of  section  102 
are  applicable  to  assistance  awarded 
under  this  NOFA  as  follows: 

Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
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Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis. 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updatR«i — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 


HUD's  implementing  regulations  at  24 
CFR  part  15. 

Section  103  HUD  Reform  Act.  Section 
103  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989, 
and  HUD's  implementing  regulation 
codified  at  subpart  B  of  24  CFR  part  4, 
applies  to  the  funding  competition 
annoimced  today.  These  requirements 
continue  to  apply  imtil  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees  - 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  section  103  from 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  fitim  otherwise  giving  any 
appUcant  an  unfair  competitive 


advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  section  103  and 
subpart  B  of  Z4  CFR  part  4. 

Applicants  or  employees  who  have 
HUD  Reform  Act  or  other  ethics  related 
questions  should  contact  the  HUD's 
Ethics  Law  Division  (202)  708-3815. 
(This  is  not  a  toll-free  number.) 

Authority:  42  U.S.C  11403  note;  42  U.S.C 
11389:  42  U.S.C  1437a.  1437c.  and  1437f:  42 
U.S.C  3535(d):  24  CFR  parts  582.  583,  and 
882. 

Dated:  April  3, 1997. 
Jaoquie  Lawing. 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 

WJJNG  COM  4210-2»-r 


iTftJ^ 
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APPEMDZZ  A 


►97 


SOVMWSZVS 

8KEI.TSR 

SBCTIOH  8 

rriMiHX 

aooszao 

nn%  CMS 

SRC 

MITBOKZIZBO 

Subtitl*  C  of  Title  IV 

subtitle  F  of  Title  iv 

Section  441  of  the 

UBZSZJkTZOa 

of  tb«  Stewart  B. 

of  the  Stewart  B. 

Stewart  B.  McKinney 

HcKinney  BoaMlesa 

McKinney  Baneless 

Bomeless  Assistance 

Aasistanc*  Act,  as 

Assistance  Act,  as 

Act,  as  aaendad        H 

amndwl 

anended 

zmasRiM 

24  CTR  part  583, 

24  cm  part  582, 

24  CFR  part  882, 

naaxjoioma 

as  aaendad     t 

as  aaended 

subpart  H, 

Saptwnbar  30,  1996 

Septeidser  30,  1996 

as  amended 
Septenber  11,  1996 

•  statas 

e  States 

e  PB>s 

. 

•  Units  of  ganaral 

e  Units  of  general 

e  Private 

KLTOIBLK 

local  goxramaant 

local 

nonprofit 

ApnaauR(«) 

•  Public  bousing 

govemaent 

organizations 

a9«nci«s  (PBAs) 

e  Tribes 

•  Tribas 

•  PBAs 

•  Privata  nonprofit 

organisations 

•  CMHCs  that  ara  public 

organisations 

•  Transitional  housing 

e  Tenant -based 

e  SRO  bousing 

KLZOZBLI 

•  Paraanant  housing  for 

e  Sponsor-based 

COMMMkaxs 

disabled  persons  only 

e  Project-based 

e  Supportive  services 

e  SRC-based 

not  in  conjunction 

with  supportive 

housing 

•  safe  Havens 

e  Innovative  supportive 

housing 

e  Acquisition 

e  Rental  assistance 

e  Rental  Assistance 

e  Xehabilitation 

KLiQirnvg 

a  Mew  construction 

ACTZVZTZSS 

e  Leasing 

e  Operating  costs 

' 

«••  footnotes 

e  Supportive  services 

1  and  2 

a  HoKeless  persons 

e  Boneless  disabled 

e  Boateless  individuals 

B^6IBZ.B 

individuals 

e  Section  8  eligible 

pormjksiomm 

e  Bosieless  disabled 
individuals  and 

current  occupants 

S—   footnota  2 

their  fanilies 

poroxjiTzaas 

•  Beaeleas  persons  with 

HasMlesa  persons  who: 

H/A 

azvBi  sraczAi. 

disabilities 

•  are  seriously 

comi9BUtn<Mi 

•  Baseless  faailies 

■antally  ill 

with  children 

•  have  chronic 
probleas  with 
alcohol  and/or 
drugs 

•  have  AIDS  and 
related  diseases 

3  years 

5  years:  TRA,  SRA,  and 

10  years 

Tim  or 

PRA  if  no  rehab 

AMZ8TUCB 

10  years:  SBO  and  PRA 
with  rehab 

Footnote  1:     aoaaless  prevention  activities  ara  atatatorily  iaeligible 
under  these  pragraas. 


Footnote  2:     Persons  at  risk  of  hea.3lt 
for  aaalstance  nader  these  prograas. 


are  statutorily  ineligible 


Footnote  3:  Aoqaisitioa,   eenstraetlea,  rehabilitation,   leasiag  and  operating  costs  for 
eaergeney  shelters  are  atatatorily  Ineligible  for  assistance  under  these  prograas. 
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M  ArraHDzz  B 

LIST  or  BDD  PZKLO  OPPZCBS 

TalapboiM  niiBbars  for  T«l«CQ«a\uiicatioDs  D«Tic«s  for  the  Deaf  (TTT  nachines)  are  listed  for 
CPD  Directors  in  HUD  Field  Offices;  all  HUD  noobers,  including  those  noted  •,  nay  be  reached 
via  TTT  by  dialing  the  Federal  Znfomation  Relay  Service  on  1-800-877-TOOY  or  (1-800-877- 
8339). 


ALABAMA 
ALASKA 

ARItOWA 
AWCAMSA3 

CALirORIlIA 


Williaa  B.  Oirl,  Beacon  Ridge  Tower,  600  Beacon  Pkwy.  West,  Suite  300, 
Bininghaa,  AL  35209-3144;  (205)  290-7645;  TTT  (205)  290-7624. 

Colleen  Bickford,  945  E.  36th  Avenue,  Suite  401,  Anchorage,  AK  99508-4399; 
(907)  271-461.;  TTT  (907)  271-4328. 

Martin  H.  Mitchell,  Two  Arizona  Center,  Suite  1600,  400  H.  5th  St.,  Phoenix, 
AZ  85004;  (602)  379-4754;  TTT  (602)  379-4461. 


Billy  .4.  rwu:   '•   TCBT  Tower,  425  West  Capitol  Ave.,  Suits  90' 
AB  72201-34bf,  (iiOl)  324-6375;  TTT  (501)  324-5931, 


,le  Rock, 


COLORADO 


COHHtCTICOT 


(SoutiMm)   Berbert  L.  Roberts,  611  Nest  sixth  St.,  Suite  800,  Los  Angeles, 
CA  90017-3127;  |213.)  894-8026;  TTT  (213)  894-8133. 

(Mortbem)  Steve  Sachs,  450  Golden  Gate  Ave.,  P.O.  Box  36003,  san 
Francisco,  CA  94102-3448;  (415)  436-6597;  TTT  (415)  436-6594. 

Guadalupe  M.  Ferrera,  First  Interstate  Tower  North,  633  17th  St.,  Denver,  CO 
80202-3607;  (303)  672-5414;  TTT  (303)  672-5248. 

Mary  Ellen  Morgan,  330  Main  St.,  Bartford,  CT  06106-1866;   (860)  240-4J08;. 
TTT  (860)  240-4665. 


DELAWARE. 

DISTRICT  OF  cor^tmaxft   jfaA  m  mad 

FLORIDA 


Joyce  Gaskins,  Wanaaaker  Bldg.,  100  Penn  Square  East,  Philadelphia,  PA* 
19107;  (215)  656-0624;  TTT  (215)  656-3452. 


Stf 


"burbst 


Staf  B.   McOanxel,    820  First  St.,   ME,   Washington,    DC  20002;    (202)   275-0994; 
TTT    (202)    275-0772. 


GEORGIA 


(Hortbam)  Jsms  m.  Hicbol,  301  west  Bay  St.,  Suite  2200,  Jacksonville,  FL 
32202-5121;  (904)  232-3587;  TTT  (904)  232-1241. 

(Miaai-So.  Dade)  Angelo  .Castillo,  Gables  Tower  1,  1320  south  Dixie  Bwy., 
coral  Gables,  FL  33146-2911;  (305)  662-4570;  TTT  (305)  662-4511. 

John  L.  Perry,  Russell  Fed.  Bldg.,  Rooa  270,  75  Spring  St.,  SW,  Atlanta,  GA 
30303-3388;  (404)  331-5139;  TTT  (404)  730-2654. 


BAWAfT  (fori  Paeifi,^) 


IDAHO 

ILLIWOIS 

IWDIAKjy 

IOWA 


Patty  A.  Nicholas,  7  Waterfront  Plaza,  Suite  500,  500  Ala  Moana  Blvd., 
Bonolulu,  BI  96813-4918;  (808)  522-8180  x264;  TTT  (808)  522-8193. 

John  G.  Bonhaa,  400  S.N.  Sixth  Ave.,  Suite  700,  Portland,  OR  97204-1632 
(503)  326-7012;  TTT  •  via  1-800-877-8339. 


Janes  Barnes,  77  W.  Jackson  Blvd.,  Chicago,  IL  60604-3507;  (312)  353-1696; 
TTT  (312)  353-5944. 

Robert  F.  Poffenberger,  151  H.  Delaware  St.,  Indianapolis,  IN  46204-2526; 
(317)  226-5169;  TTT  •  via  1-800-877-8339. 

Gregory  A.  Bevirt,  Executive  Tower  Centre,  10909  Mill  Valley  Road,  Omaha,  NE 
68154-3955;  (402)  492-3144;  TTT  (402)  492-3183. 
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KANSAS 

KBNTDCKT 

LOOISIAMA 

MAINE 

MARTLAND 

MASSACHUSETTS 

MICHIGAN 

MINNESOTA 

MISSISSIPPI 

MISSOURI 

MONTANA 

OfiE&SM 

ireVADA 

NEW  HAMPSHIM 
NEW  JERSET 
NEW  MEXICO 

WORTH  CABOLINA 
WORTH  DAKOTA 

SilO 


Jiie;"  ufSi-?:sriT?7;",^5r69?2?"*  ^"•"  ^"  *='"^' "  ""^- 

WS-S;J;  ?i;-l!S^":j:6«i.''*  ^*^'^'  ^^•-^^^•'  ^   *0201-1044,  (502, 

?2l2?'TT?*(?S!Jt^lSSl7237."**"^  **""  ^^   «>'^«"-'  ^   '0130;  (504,  589- 

David  Lafond,  Norris  Cotton  Fed.  Bldg.,  275  Chestnut  St..  Manchester  nh 
03101-2487;  (603)  666-7640;  TTT  (603)  666-7518.  Manchester,  NB 

JoMph  J.  O'Connor,  Acting  Director,  10  South  Howard  StrMt,  5th  Floor. 
Baltis»re,  MD  21202-0000;  (410)  962-2520  x3071;  TTT  (410,  962-0106. 

Robert  L.  Paquin,  ThosMS  P.  O'Neill,  Jr.,  Fed.  Bldg.,  10  Causeway  St.. 
Boston,  MA  02222-1092,  (617,  565-5342,  TTT  (617,  56515453.      ^ 

SSS?^,???^;,!*-^^^^  IIS?"*'*  "^**9-'  ^^'^  »*ichigan  Ave.,  Detroit,  MI  48226- 
2592,  (313,  226-4343;  TTT  •  via  1-800-877-8339. 

IS?^  to'^SI;  "S-3W5r*  ^^'   »»^»°^««^^-'  »  55401-2195,  (612,  370- 

Jeanie  B.  Salth,  Dr.  A.  H.  McCoy  Fed.  Bldg.,  100  N.  Capitol  St.,  Rooa  910. 
Jack«)n,  MS  39269-1096,  (601,  965-4765,  TTT  (601,  965-4171.      ««»  »^«' 

!??;ti;U52r^*(?;[^i?5!;s3i!"  ^^^  "*'  •*•  ^'•'  •"  ""3-"^«» 
ffiS!Si6,''t9i3T5S!sj5,"sr:?irs;-?47r  "^**  ^'••'  ^-^  "''^' " 

Si?^^^?5.,^"?«^*'  '^"^  Interstate  Tower  North,  633  17th  St.,  Denver,  CO 
80202-3607,  (303,  672-5414,  TTT  (303,  672-5248. 

ff???*?-^;  "^if*'  ■«*«»ti^»  Toww:  Centre,  10909  Mill  Valley  Road,  OMha,  WB 
68154-3955,  (402,  492-3144,  TTT  (402,  492-3183.  ^^  «-«»,  » 

iJ:JJ"-^*fff'-*^^*'''  *^^>  Martin  H.  Mitchell,  Two  Arizona  Cutter,  Suite  1600, 
400  H.  Sth  St.,  Pho«iix,  AX  85004,  (602,  379-4754,  TTT  (602,  379-4461. 

(Reoalnder  of  State,  Steve  Sachs,  450  Golden  Gate  Ave.,  P.O.  Box  36003.  San 
Francisco,  CA  94102-3448,  (415,  436-6597;  TTT  (415,  436-6594. 

S^Tif  i\J'*^°°^'   "o"i"  Cotton  Fed.  Bldg.,  275  Chestnut  8t.,  Manchester,  WH 
03101-2487,  (603,  666-7640,  TTT  (603,  666-7518.  «mmj^,   «b 

??^^?!^_??y?°^*' _^^_^  Director,  1  Newark  Oentar,  Newark,  WJ  07102,  (201, 
622-7900x3300,  TTT  (201,  645-3298.  >    \        i 

rf?^  !'y'^^^*'  "*  Trua«n  St.  W.I.,  Albuquerque,  HM  87110-6472,  (505,  262- 
6463;  TTT  (505)  262-6463. 

i??JI^*^?i«**^*'5^^  '•  »^'1-11'  Lafayette  Ct.,  465  Main  St.,  Buffalo,  NT 
14203-1780,  (716,  551-5768,  TTT  •  via  1-800-877-8339. 

i^fir^^^^V,?***^**  D'A^osta,  26  Federal  Plaza,  Mew  Tork,  NT  10278-0068, 
(212,  264-0771,  TTT  (212,  264-0927. 

S^iJS-,'*  ,r?^?*^;  ^^S^   Building,  2306  Nest  Meadowvlew  Road,  Greensboro, 
WC  27407,  (910,  547-4006,  TTT  (910,  547-4055. 

Guadalupe  Herrera,  Flrat  Interstate  Town:  Worth,  633  17th  St.,  Dmiver,  00 
80202-3607,  (303,  672-5414,  TTT  (303,  672-5248. 

John  B.  Riordan,  200  North  High  St.,  Coluobus,  OB  43215-2499,  (614)  469- 
6743,  TTT  (614,  469-6694. 
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■A       \9\'i     :; 


rriru.l  .■■ 


!'.;-V 


D«7id  B.  £009,  500  w«st  Main  Place,  Suite  400,  Oklahoma  City,  OK  73102; 
(405)  553-7569;  TTY  •  via  1-800-877-8339, 


OKIAHOMA 
ORZCOW  • 
PEWNSYLVAHIA 


John  G.  Bonhaa,  400  s.N.  Sixth  Ave.,  Suite  700,  Portland,  OR  97204-1632 
(503)  326»7012;  TTT  »  via  1-800-877-8339. 

(Nestern)  Bruce  Cratrford,  339  sixth  Ave.,  Pittsburgh,  PA  15222-2515;  (412) 
644-5493;  TTT  (412)  644-5747. 

(Eastern)   Joyce  Gaskins,  Nanamaker  Bldg.,  100  Penn  Square  East, 
Philadelphia,  PA  19107;  (215)  656-0624;  TTT  (215)  656-3452. 

POERTO  RICO  (and  Caribbean) 

Canen  R.  Cabrera,  159  Carlos  Chardon  Ave.,  San  Juan,  PR  00918-1804;  (787) 
766-5576;  TTT  1(787)  766-5909. 


RHODE  ISIAMD 
SOOTH  CAROLIWA 
SOOTH  DAKOTA 
TEtniESSEE 
TEXAS 


UTAH 

VERMONT 

VIRGIMIA 

WASHINGTOM  • 

WEST  VTRGIWIA 

WISCOMSIM 

WYOMIMG 


Robert  L.  Paquin,  Thomas  P.  O'Neill,  Jr.,  Fed.  Bldg.,  10  Causeway  St., 
Boston,  HA  02222-1092;  (617)  565-5341;  TTY  6a7^  565-5453. 

I.ouis  E.  Bradley,  Fed.  Bldg.,  1835  Assembly  St.,  Columbia,  SC  29201;  (803) 
765-5564;  TTT  (803)  253-3071. 

Guadalupe  Berrera,  First  Interstate  Tower  North,  633  17th  St.,  Denver,  CO 
80202-3607;  (303)  672-5414;  TTT  (303)  672-5248. 

Virginia  I.  Peck,  John  J.  Duncan  Federal  Bldg.,  Third  Floor,  710  Locust  St. 
S.W.,  Knoxville,  TH  37902-2526;  (423)  545-4391;  TTT  (423)  545-4559. 

(Northern)  Katie  Horsham,  1600  Throckmorton,  P.O.  Box  2905,  Fort  Worth,  TX 
76113-2905;  (817)  978-9016;  TTT  (817)  978-9274. 

(Southern)  John  T.  Maldonado,  Washington  Sq.,  800  Dolorosa,  san  Antonio,  TX 
78207-4563;  (210)  472-6820;  TTT  (210)  472-6885- 

Guadalupe  Herrera,  First  Interstate  Tower  North,  633  17th  St.,  Denver,  CO 
80202-3607;  (303)  672-5414;  TTT  (303)  672-5248. 

David  J.  Lafond,  Morris  Cotton  Fed.  Bldg.,  275  Chestnut  St.,  Manchester,  NH 
03101-2487;  (603)  666-7640;  TTT  (603)  666-7518. 

Joseph  K.  Aversano,  3600  W.  Broad  St.,  Richmond,  VA  23230-4920;  (804)  278- 
4503;  TTT  (804)  278-4501. 

John  w.  Peters,  Federal  office  Bldg.,  909  First  Ave.,  Suite  200,  Seattle,  WA 
98104-1000;  (206)  220-5150;  TTT  (206)  220-5185. 

Bruce  cravrford,  339  Sixth  Ave.,  Pittsburgh,  PA  152i2-2SA5;  (412)  644-5493; 
TTT  (412)  644-5747. 

Lana  J.  Vacha,  Henry  Reuss  Fed.  Plaza,  310  W.  Wisconsin  Ave.,  Ste.  1380, 
Milwaukee,  WI  53203-2289;  (414)  297-3113;  TTY  •  via  1-800-877-8339. 

Guadalupe  Berrera,  First  Interstate  Tower  North,  633  17th  St.,  Denver,  CO 
80202-3607;  (303)  672-5414;  TTT  (303)  672-5248. 


•  the  following  areas  in  Washington  State  are  served  by  the  Oregon  CPD  office:  Claurk, 
Klickitat  and  shamania  Counties. 

(FR  Doc.  97-9034  Filed  4-7-97;  8:45  ami 
BNJJNG  OOOC  4210-2»-C 
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Part  V 


The  President 


Executive  Order  13041r-Further 
Amendment  to  Executive  Order  13010,  as 
Amended 
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Presidential  Documents 


Executive  Order  13041  of  April  3,  1997 

Further  Amendment  to  Executive  Order  13010,  as  Amended 


By  the  authority  vested  in  me  as  J^resident  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  add  the  Assistant 
to  the  President  for  Economic  Policy  and  the  Assistant  to  the  President 
and  Director,  Office  of  Science  and  Technology  Policy  to  the  Principals 
Committee  of  the  President's  Commission  on  Critical  Infrastructure  Protection 
("Commission")  and  to  extend  the  life  of  the  Commission  for  an  additional 
90  days,  it  is  hereby  ordered  that  Executive  Order  13010,  as  amended, 
is  further  amended  by  adding  (1)  "(xii)  Assistant  to  the  President  for  Eco- 
nomic Policy  and  Director  of  the  National  Economic  Council;  and  (xiii) 
Assistant  to  the  President  and  Director  of  the  Office  of  Science  and  Tech- 
nology Policy."  to  section  2  of  that  order  and  (2)  "and  90  days"  after 
"1  year"  in  section  6(f)  of  that  order. 


OsTtUXlUOA  <PtW*^^X/N 


[FR  Doc.  97-9200 
Filed  4-7-97;  11:11  am) 
Billing  code  319&-«1-P 


THE  WHITE  HOUSE, 
April  3,  1997. 
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Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-623-6227 
aids 

Laws 

For  additional  information  523-6227 

Presidential  Documents 

Executive  orders  and  proclamations  523-6227 

The  United  States  Govemntent  Manual  523-6227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-4534 

Privacy  Act  Compilation  523-3187 

TDD  for  the  hearing  impaired  523-5229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law  numbers, 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051 -Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  docviments  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documerits  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES,  APRIL 

15355-15598 1 

15599-15808 2 

15809-16052 3 

16053-16464 4 

16465-16658 7 

16659-17040 8 
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CFR  PARTS  AFFECTED  DURING  APRIL 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 

6980 1 6033 

6981 ; 1 6035 

6982 16039 

ExacutiM  Orders: 

13041 17039 

13010  (amended  t>y 
EO  13041) 17039 

5  CFR 

532 1 6465 

591 16218 

7  CFR 

301 1 5809 

600 16659 

601 16659 

723 15599 

916 15355 

917 15355 

1 901 1 6465 

1940 16465 

1951 16465 

2003 16465 

3570 _ 16465 

Propoaad  Rulas: 

300 16218 

319 16218,  16737 

1137 16737 

1435 15622 

8  CFR  . 

3 15362 

208 15362 

236 15362 

312 15751 


9  CFR 

205 


.153^ 


10  CFR 

0 16053 

Proposad  Ruiaa: 

430 16739 

12  CFR 

208 15600 

213 15364.  16053 

303 16662 

560 15819 

1805 16444 

Proposad  Rules: 

226 15624 

545 15626 

556 „ 15626 

557 15626 

561 15626 

563 15626 

563g 15626 

13  CFR 

120 


14  CFR 

1 16220 

21 15670 

25 15570 

39 15373.  15375,  15378. 

16064,  16066,  16067, 16069, 

16070,  16072,  16073,  16473. 

16474,  16475.  16477,  16664, 
16667 

61 16220,  16892 

71 15602,  15603,  15751. 

15825.  15826,  15827,  16075, 
16076,  16668 

91 — 1 5670 

107 15751 

108 15751 

109 ,. 15751 

119 15670 

121 „ 15670 

125 ™...15670 

129 15751 

1 35 „ 1 5570 

141 16220 

143 16220 

191 15751 

Prapoaad  Rulaa: 

39 15429,  15431.  15433. 

15435,  15437.  15439.  15441. 

15443.  15861.  16113.  16115 

71 15635.  15863.  15864 

107 16882 

108 16892 


15  CFR 

902 


.15381 


16  CFR 

23 16669 

n  u|itiia<J  Rules: 

432 16500 

456 ,16865 

703 15636 

17  CFR 

30 16687 

202 15604,  16076 

232 16690 


18  CFR 

2 


.15827 


.15601 


19  CFR 

19 15831 

113 15831 

144 15831 

20  CFR 

404 15607 

21  CFR 

74 15389 

101 15390 
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510 

..15751 

566 _..._ 

558 15391 

1300 

1309 

1310.. 

..15391 
. 15751 
..15391 
..15391 
„15391 

23CFR 

625 



..15392 

24CFR 

SO 

55 

103 

................ 

..15800 
..15800 
..15794 

2SCFR 
12 


.15610 


41 

26CFR 

54  (2  documenis) 1 


15446 


17004 


54 

27CFR 


.17004 


9 - 

29CFR 

2520..- 

2590  (3  docunwnts) . 


-.16479 
..16502 


..16979 

.16894, 

17004 


16490 


946 16509 

32CFR 

701 15614 


199 „ 16510 

216 16691 

552 15639 

39CFR 

5 16695 

26 16695 

27 „..._ 16695 

95 _ 16695 

100 „...16695 

110 16695 

1 1 7 , 1 5642 

130 ™ 16695 

136 16695 

138 _ 16695 

140 -16695 

1 51 _ 16695 

153 16695 

155 _ 16492 

165 15398. 16080.  16081 

177 16695 


.16513 
.16t22 


1258 _ „....15867 

38CFR 

1 -...- 15400 

40CfR 

9— - 16492 

52 — 15751.  15844. 16704 

63 15402.  15404 

80 16082 

81 1 5751 

91 1 5606 

1 80..- „ _ 1 561 5 


100. 
117.. 


3iCfR 


271 „ 15407 

300 15411. 15572. 16706. 

16707 
PrapoMd  RutM: 

52 _ 15867,  16746 

63 15452,  15453,  15754 

70 16124 

261 _ 16747 

268.„ 16753 

300 „ 15572 

44CFR 

64 „ 16084 

65 16087 

67 16089 

Propowd  RuIm: 

67 16125 

45CFR 

144 16894 

146 16894 

148 17004 

46CFR 

2 16696 

8 ....17008 

47CFR 

Ch.  I 16093 

0 158S2 

1 15852 

2 15078 

27 16099.  16493 

36 _ 15412 

73 „ 15858 

90 -....15078 

Propo— <  RuHk 

2 _ 16004,  16129 

25 16129 

63 15868 

73 15869.  15870.  15871. 

15872 

90 16004 

101 16514 


48CFR 

235 _ _.16099 

49CFR 

1 16498 

29 _ 15620 

171 _ 16107 

Ch.  Ul *. 16370 

367 ., _ 15417 

368 15417 

371 15417 

372 1 541 7 

373 1 541 7 

374 1 541 7 

376 1 541 7 

377 15417 

378 15417 

387 _ _..16707 

390 16707 

395 16707 

533 15859 

571 1 6707.  1 671 8 

589 16718 

192 16131 

195 16131 

571....„ „ 15353.16131 

50CFR 

229 16108 

648 15381,  15425 

678 16648.  16656 

679 161 12.  16736 

PropoMd  RuIm: 

17 15640.  15646.  15872. 

15873.  16518 

229 _... 16519 

285 16132 

630 « „ 16132 

644 16132 

648 16753 

660 15874 

678 ; 16132 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  APRIL  8,  1997 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Practice  and  procedure: 
Applic{itions.  requests,  and 
sul>mittals,  etc.;  published 
4-8-97 

FEDERAL  TRADE 
COMMISSION 

Industry  guides: 
Jewelry,  precious  metals, 
and  pewter  industries; 
platirium  product  claims; 
published  4-8-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

IndMdual  health  irtsurance 
market  requirements; 
published  4-8-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 

Admin  latrBtlon 

Motor  carrier  safety  standards: 
Drivers,  hours  of  service; 
finarx^ial  responsibility 
minimum  levels;  published 
4-8-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Exotic  Newcastle  Disease; 
dnease  status  change- 
Great  Britain;  comments 
due  by  4-8-97; 
published  2-7-97 

AGRICULTURE 
DEPARTMENT 

Cooperative  Stale  neaearch. 
Education,  and  Extension 
Service 

Small  business  irmovation 
research  grants  program; 
administrative  provisions; 
oommerTts  due  by  4-10-97; 
published  3-11-97 

AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Service 

Child  nutrition  programs: 


Child  and  adult  care  food 
program- 
Day  care  home 
reimbursements; 
targeting  improvement; 
comments  due  by  4-7- 
,      97;  published  1-7-97 

COMMERCE  DEPARTMENT 
Nationai  Oceanic  and 
Atmoephertc  Administration 
Fishery  cortservation  arxl 
marMigement: 

Norttwastem  United  States 
fisheries — 

Northeast  multispecies; 
comments  due  by  4-7- 
97;  published  3-19-97 
West  Coast  States  and 
Western  Pacific 
fisheries— 

Pacific  Coast  groundfish; 
comments  due  by  4-8- 
97;  published  2-7-97 
MagnusorvSteverts  Fishery 
Conservation  and 
Management  Act; 
implementation: 
Limited  access  permits; 
ceob^  titie  and  lien 
registry;  comments  due  by 
4-7-97;  published  3-6-97 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Berry  Amendment 
application  to  synthetic 
fabric  and  coated 
synthetic  fatyic  and 
conb'acts  and 
sulxx>ntracts  for 
commercial  items; 
comments  due  t>y  4-8-97; 
published  2-7-97 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  gas  corrpanies 
(Natural  Gas  AcQ: 
Authorization  to  construct, 
operate,  or  modMy 
faciiittes  used  for 
exportation  or  importation 
of  natural  gas;  conrvnents 
due  by  4-11-97;  published 
2-10-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal— 
Suliur  oxide  (sulfur 
dnxide)  emissior« 
reduction;  conrvnents 
due  by  4-11-97; 
published  3-20-97 
Air  quality  implementation 
plans;  approval  arxl 
promulgation:  various 
States: 

Delaware;  comments  due  t>y 
4-11-97;  published  3-12- 
97 


lllirx)is;  comments  due  t>y  4- 

11-97;  published  3-12-97 
Oregon;  comments  due  t>y 

4-7-97;  published  3-7-97 
Pennsylvania;  comments 

due  by  4-10-97;  published 

3-11-97 

Virginia;  commerrts  due  t>y 

4-11-97;  published  3-12- 

97 
Air  quality  implementation 
plans;  VAVapproval  and 
pronruilgation;  vanous 
States;  air  quality  planning 
purposes;  desigriation  of 
areas: 
Oregon;  comments  due  by 

4-7-97;  published  3-7-97 
Virginia;  comments  due  by 

4-11-97;  published  3-12- 

97 
Washington  el  al.; 

conrvnents  due  by  4-7-97; 

published  3-7-97 
Hazardous  waste  program 
aultK>nzations: 
Nevada;  comments  due  by 

4-7-97;  pubtehed  3-7-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  stations;  table  of 
assigrvnents: 
Arltansas;  convnents  due  by 

4-7-97;  published  2-21-97 
Idaho;  comments  due  by  4- 

7-97;  published  2-21-97 
Illinois;  comments  due  by  4- 

7-97;  published  2-21-97 
KenbJdcy;  comments  due  by 

4-7-97;  published  2-21-97 
Louisiana;  comments  due  by 

4-7-97;  published  2-21-97 
Montana;  conrvnents  due  by 

4-7-97;  published  2-21-97 
North  Dakota;  comments 

due  by  4-7-97;  published 

2-21-97 
Tennessee;  comments  due 

by  4-7-97;  published  2-21- 

97 
Utah;  conrvnents  due  by  4- 

7-97;  published  2-21-97 
Wasliinglon;  comments  due 

by  4-7-97;  published  2-21- 

97 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Oisaster  assistance: 
Robert  T.  Stafford  Disaster 
Relief  and  Emergency 
Assistance  Act- 
Criminal  and  Civil 
penalties;  comments 
due  by  4-11-97; 
published  2-10-97 

GOVERNMENT  ETHICS 
OFFICE 

Conflict  of  interests; 
Executive  agency  ethics 
baining  programs; 


comments  due  by  4-11- 
97;  published  3-12-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  ar>d  Drug 
Administration 
Food  add^ives: 
Paper  and  paperboard 
components — 
PerfluoroaKcyt  sut>stituted 
phophate  ester  acids, 
ammonium  salts; 
ocmments  due  t)y  4-7- 
97;  published  3-7-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
PubNc  Hsaltti  Service 
FeHowsh^.  mtemships, 


National  Institutes  of  Health 
clinical  research  loan 
repayment  program  for 
Indl^duals  from 
dttadvantaged 
backgrouTKts;  comments 
due  by  4-11-97;  published 
2-10-97 

JUSTICE  DEPARTiCNT 

Privacy  Act;  implementation; 
comments  due  by  4-7-97; 
published  3-7-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Empioymert: 
Reduction  in  force — 
Retention  servce  cre<£t 
received  based  on  job 
performance;  comments 
due  by  4-7-97; 
published  2-4-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Adminlstratton 
Ainworthiness  dractives: 
British  Aerospace; 
oonrvnertts  due  by  4-9-97; 
published  2-28-97 
Construcciones 
Aeronauticas.  SA.; 
comments  due  t>y  4-10- 
97;  published  3-3-97 
Eurocopter  Deutschland 
GmbH;  comments  due  by 
4-7-97;  published  2-4-97 
McDonnel  Douglas; 
comments  due  by  4-7-97; 
published  2-26-97 
Mitsubishi;  comments  due 
by  4-7-97;  published  2-26- 
97 
Raytfwon;  comments  due  t>y 
4-7-97;  pubished  1-29-97 
Class  D  airspace;  comments 
due  by  4-7-97;  published  2- 
20-97 
Class  E  airspace;  conrvnents 
due  by  4-7-97;  published  2- 
19-97 

TREASURY  DEPARTMENT 
Internal  Revemie  Sarvloa 
Income  taxes,  etc.: 


IV 
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Basis  reduction  due  to 
dncharge  of 
indebtedness:  comments 
due  by  4-7-97;  published 
1-7-97 

Income  taxes: 

InllationHndexed  det3t 
nstniments;  cross- 
fefsranco;  comnients  due 
by  4-7-97;  published  1-6- 
97 

Obligalion-shitting 
transactions,  muMpie- 
pariy;  realized  income  and 
deductions;  comments 
due  by  4-8-97;  published 
12-27-96 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/C7R  system. 
1VHY:       To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  afCect  tbem. 
There  mnll  be  no  discussion  of  specific  agency  regulations. 


Kansas  Cky — ^Independence,  MO 

WHEN:  May  6,  1997  at  9:00  am  to  12:00  noon 

WHERE:  Harry  S.  Truman  Library 

Whistle  Stop  Room 

U.S.  Highway  24  and  Delaware  Street 

Independence,  MO  64050 

Long  Beach,  CA 
WHEN:  May  20.  1997  at  9:00  am  to  12:00  noon 

WHERE:  Glenn  M.  Anderson  Federal  Building 

501  W.  Ocean  Blvd. 

ConfieTence  Room  3470 

Long  Beach,  CA  90802 

San  Francisco,  CA 

WHEN:  May  21,  1997  at  9:00  am  to  12:00  noon 

WHERE:  Phillip  Burton  Federal  Building  and 

Courthouse 

450  Golden  Gate  Avenue 

San  Francisco.  CA  94102 

Anchorage,  AK 

WHEN:  May  23,  1997  at  9:00  am  to  12:00  noon 

WHERE:  Federal  Building  and  U.S.  Courtbouse 

222  West  7th  Avenue 

Executive  Dining  Room  (Inside  Cafeteria) 

Anchorage,  AK  99513 
RESERVATIONS:  For  Kansas  City,  Long  Beach,  San  Fnmcisco 

and  Anchorage  workshops  please  call 

Federal  Information  Center 

1-800-688-9889  x  0 


Public  Papers 
of  the 

Presidents 
of  tlie 
United  States 


Annual  volumes  containing  the  public 
messages  and  statements,  news 
conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  following  years  are 
available;  other  volumes  not  listed  are 
out  of  print. 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II) $52.00 

1995 

(Book  I) $60.00 


Published  by  the  OfTice  of  the  Federal  Rc|i»lcr.  Naliofwl 
Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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(Rev.  9-96) 


Order  Now! 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
Hcations  and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


THE  aiSITED  STATES 

GOVERNMEPiT  M-AfSUAL 

I99&y97 


*36  per  copy 


United  States  Government 

INFORMAnON 


PUaXATXXS  *  PEWOOCAlS  *  ELECTBONC  dHOCXCTS 


Order  Processing  Code: 

*7917 

Q  YES,  please  send 


Charge  your  order. 
It's  easy! 


MSC 


me 


copies  of  The  United  States  Government  Manual,  1996/97, 


S/N  069-000-00069-0  at  «36  («45  foreign)  each. 
TotaJ  cxet  of  my  order  is  * .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


□  GPO  Deposit  Account           j                         - 

□  VISA      □  MasterCard 

ill               1               II                    1 

_! L_      (expiration  date)     Thank  vou  for  your  order! 

Daytime  phone  including  area  rode 


Purchase  order  number  (optional) 

Photocopies  of  this  form  are  acceptable. 

Please  include  complete  order  form  with  your  payment. 


Authorizing  signature  8«6 

Mail  orders  to:        Superintendent  of  Documents 
P.O.  Box  371954 
Pittsburgh,  PA  15250-7954 

Fax  orders  to:        (202)  51 2-2250 


Phone  orders  to:  (202)  512-1800 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


WasUjr  CooraMMB  d 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidentiai  policies 
and  announcements.  It  contains  the 
full  text  of  the  Presidenf  s  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  arxj  other 
Presidentiai  materials  released  t>y  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Tat>le  of 
Contents,  lists  of  acts  approved  by 
the  President,  rK>minations  submitted 
to  tt)e  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  oi&ter  Presidentiai  a<!:tivtties  and 
White  House  announcements. 
IrKiexes  are  put>lished  quarteriy. 

Published  by  the  Offk»  of  the  Federal 
Register,  Natkxial  Archives  and 
Records  Administratkxi. 


Ofdtr  Ptpcoiinq  Codt: 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order.  j^^^£ 

It's  Easy'  1^^! 

Fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


LI   YES,  please  enter . 


one  year  subscriptions  for  the  Weekly  CoapilatioB  of  PresideBtial 

G   $80.00  Regular  Mail 


(PD)  so  I 


can  keep  up  to  date  on  Presidential  activities. 

□   $137.00  First  Class  Mail 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(CcMnpany  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


Fof  piVfucy^  cBccK  box  mw^ 

Q  Do  not  malce  my  name  available  to  other  mailers 

Check  awthod  of  payneafc 

Q  (Zlheck  payable  to  SuperinteiKlent  of  Documents 

□  GPO  Deposit  Account        I    I    I    I    I    I    I    I  -  □ 

□  VISA  □  MasterCard 


(expiration) 


n 


(Authorizing  signature)  > 

Tkamk  yarn  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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1992 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  tlie  User  of  tlie  Federal  Register— 
Code  ai  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

I 1    l£S,  please  send  me  the  following: 


Order  proonong  oodr. 

•6173 


C/Miye  your  order. 
IfnEasy! 


r  ^  ^ 

^ 

lb  fox  your  orders  (202)-512-2250 


copiM  01  Tlw  FMvral  Raglslw-Whal  H  Is  and  How  lb  Um  H.  al  $7jOO  p«r  copy.  Stock  Na  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        I     I     I    I     I    I     I     I  ~  LJ 
I    I  VISA  or  MasterCard  Account 


(CooiiMny  or  Penooal  Name) 


(Please  type  or  print) 


(Additional  address/anention  line) 


(Street  address) 


(City.  Stale.  ZIP  Code) 


(Dqrtiine  pbone  inchiding  area  code) 


1                               1         M         1  1 

, 

1     1                  (Credit  card  expiration  date)              Thank  you  for 

your  order! 

(Authorizing  Signature) 


(Kev   1-93) 


(Purefaax  Oixler  No.) 


YES    NO 
availaMc  to  other  imilcn?  [H    O 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  R\  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  t>een  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  tx}th. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  Vne  Code  of 
Federal  Regulation  to  amendatory 
actiorts  put)iished  in  tt>e  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  forra 
Entries  irxficate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  IrMlex 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  urxler  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25peryesu-. 


A  hnOmg  aid  is  included  in  each  publication  wtuch  lists 
Federal  Register  page  numbers  with  the  dale  ol  publication 
in  the  federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


*5421 


Charge  yoor  order. 
It^eetyt 


k.  ^  J 


I I    YCS,  enter  the  following  indicated  subscriptions  for  one  year 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


LSA  (Ust  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


Fof  fKtmcy^  ckcck  bos  below. 

Q  Do  not  make  my  name  available  to  other  mailen 

Cbedc  SMtkod  of  payiMBt: 

Q  Chedc  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account        1    1    1    I    1    1    1    |-|    | 

a  VISA  a  MasterCard        1    1    1    1  (exoiration) 

1    1    1    1    1    1    1    1    1    1    1        1 

(City.  Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  1/9/ 

Thamk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORiyUTKM  ABOUT  THE  SUPEIUNTENDBa  OF  DOCUMENTS  SUBSCRIPTI^ 


I  to  expect  jour  renewal  Botict  and  keep  a  food  thing  ooadnc.  lb  keep  oar  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
lean  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  labd  oj  jAohvi  m  tUf  enii»v''«: 


A  renewal  notice  will  be 
sent  approxiinately  90  days 
Mwcthe! 


A  renewal  notice  wiU  be 
sent  approximately  90  days 
before  the  showa  date. 


APR     SNITH212J 
JOHN  SMITH 
312  wax  STR£ET 
PORBSTVILLE  MD  20747 


l»C97Rl 


••••••••••• 


••••••••••••••••••••••••••••••••••••••••••••••/  ••••••••••• 


•  ;AFRD0     SNITH212J 

•  JJOHN  SMITH 

•  : 212  MAIN  STREET 

;  :  POIESTVILLE  MD  20747 


DEC97R1 


lb  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  i»x>mpdy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  rdnstated. 


IbdMBtejoaraddRs:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402^^9373. 


lb  iaqoire  about  your  snlMcriptkm  service:  please  SEND  YOUR  MAILING  LABEL,  along  with 
your  cone^Mindenoe,  to  the  Superintendent  (tf  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington.  DC  20402-937S. 

Tb  order  a  new  sobocrlplioa:  Please  use  the  order  fonn  provided  below. 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


..^«.-  Suporintondanl  of  Documenta  Subscription  Oder  Fonii     Ctaryvjmrofdte 

*546o  «%< 

QYcSy  pleesoenlermyaubocripiionaasiolows: 

subscriptions  to  Fedoral  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Fodoral  Ragister,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $- 


..  (Price  includes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Cofnptny  of  pwMnii  nunt 

(TUmt  typt  or  pcInQ 

AtfcMofMi  •ddMM^Mtanbon  few 

SbMtadckM* 

CNyi9tila.Zlpood» 

Daytime  phon«  induiSng  «••  ood* 

PuKtmm  orttm  ngvbm  (op(ioni4 


For  privncyb  dMck  bOK  below: 

Q  Oo  not  niako  oiy  ruime  avaiiabie  to  ott>er  mailers 
Chock  mothod  ol  paywwnt 
a  Check  payable  to  SuperintefKlent  of  Documents 
QGPO  Deposit  Account  |  |  |  |  |  |  "n-D 
□VISA  QMasterCaixJ  |  |  |  |  |<i<piMtton dto 
I  I  I  I  I  I  M   I  I  I   I  I  I  I   I  I  ITTI 

77181*  you  for  >Dur  orctorf 

Authorizing  aignaiur*  i/vr 

I  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 
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Briefings  on  how  to  nse  the  Federal  Register 

For  infonnatioD  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 
For  information  on  briefings  in  Kansas  City  and 
Independence,  MO,  Long  Beach  and  San  Francisco,  CA, 
and  Anchorage,  AK,  see  the  announcement  in 
Reader  Aids. 


Now  Availabk  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GFO  Access 
incrementally  throughout  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  cmline  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  ut  die 
official  (Miline  editions  authorized  by  the  Administrative 
Committee  of  die  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  availaMe. 

ht^://www.access.gpo.gov/nara/cfr 

For  additiona]  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  n  or  contact  the 
GPO  Access  User  Support  Team  via: 

*    Phone:  toll-free:  1-888-293-5498 
•k    Email:  gpoaccessOgpo.gov 


n 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9,  1997 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidavs), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the  Federal 
Register  Act  (49  SUt.  500,  as  amended:  44  U.S.C.  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office. 
Washijogton,  DC  20402. 

TIm  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential,  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  wal  of  the  National  Archives  and  Records  Administration 
aathaaticaiBB  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Register  on  GPO  Access  is  issued  under  the  authority  of  the 
Administrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
databaM  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
Volume  59,  Number  1  (January  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web:  the 
Superintendent  of  Documents  home  page  address  is  http:// 
www.acc8S8.gpo.Bov/8u_docs/,  by  using  local  WAIS  client 
software,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  should  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccessSgpo.gov:  by  faxing  to  (202) 
512-1262:  or  by  calling  toll  free  1-886-295-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday-Friday, 
except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $555,  or  S607  for  a  combined  Federal  Ragtster,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  pap>er  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound:  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
toreign  >""'<l'i"R  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasteiCard.  Mail  to:  New  Orders, 
Supatintendent  of  DocumenU.  P.O.  Box  371954.  Pittsburgh,  PA 
15230-7954. 

Then  are  ao  rastrictions  ob  the  republication  of  material  appearing 
in  die  Fedaral  r 


'  T»  OlB  This  Pabttcatiaa:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 


0 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 
Subacriptioiis: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

General  online  information 

Single  copiea^ck  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 
FEDERAL  AGENCIES 
Subscriptions: 
Papwr  or  fiche 
Assistance  with  Federal  agency  subscriptions 


202-512-1800 
512-1806 

202-512-1530 
l-«88-293-«4M 

512-1800 
512-1803 


523-5243 
523-5243 


For  other  telephone  numbers,  see  the  Reader  Aids  section  at  the  end  of 
this  issue. 


NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

http://www.nara.govMara/Mr«g/ddh/ddhoatJitBd 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-nteil:  info0fedreg.nara.gov 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  tlie  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:        To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


WASHINGTON,  DC 

April  15.  1997  at  9KX)  am 

Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street.  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 

202-523-4538 


ForadditiaMl 


see  the  annomicaBiac!  in  Reader  Aids 
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Commodity  Futures  Trading  Commission 

RULES 

Practice  and  procedure: 

Records  and  information,  17068-17070 
NOTICES 
Coffee,  Sugar  &  Cocoa  Exchange,  Inc.;  dual  trading 

prohibition  in  affected  contract  markets;  exemption 

petition,  17179-17180 

Customs  Service 

NOTICES 

Trade  name  recordation  applications: 
PHASE  n.  17285 

Defense  Department 

See  Air  Force  Department 
See  Engineers  Corps 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  17181 
Meetings: 

Institutional  Quality  and  Integrity  National  Advisory 
Committee,  17181-17182 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 
Work-flex  Partnership  Demonstration  Program,  17204- 
17207 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Seven  Oaks  Dam  Water  Conservation  Feasibility  Study, 
CA,  17180-17181 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

California,  17083 

Indiana,  17095-17096 

Minnesota,  17081-17083 

New  Hampshire.  17087-17093 

Utah, 17093-17095 

Vermont,  17084-17087 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 

Imazapyr,  17096-17100 
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PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Minnesota.  17136-17137 
New  Hampshire,  17137-17138 
Utah,  17137 
NODCCS 
Meetings: 

Effluent  Guidelines  Task  Force,  17185-17186 
Pesticide  registration,  cancellation,  etc.: 

SBP-1382  Insecticide  Emulsifiable  Concentrate  26% 
Formula  1,  etc.,  17186-17187 
Standards  waiver;  Federal  information  processing,  17187 
Toxic  and  hazardous  substances  control: 

Premanufactiu«  notices  receipts,  17504-17509 
Water  pollution  control: 
Sole  source  aquifer  designations — 
Columbia  and  Yorktown-Eastover  Muldaquifer  System, 
17187-17190 


Executive  Office  of  the  President 

See  Management  and  Budget  Office 

Farm  Service  Agency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conmient  request,  17144 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 
Reduced  vertical  separation  minimum  airspace 

operations;  U.S.-registered  aircraft  requirements, 
17480-17489 
Airworthiness  standards: 
Special  conditions — 
Lockheed  Martin  Aerospace  Corp.  model  L382J 
airplane,  17048-17052 
Class  D  airspace,  17052-17053 
Class  E  airspace,  17053-17061 

Standard  instrument  approach  procedures,  17061-17068 
PROPOSED  RULES 

Airworthiness  directives: 

Airbus  Industrie,  17131-17134 

Domier,  17129-17131 

Saab,  17127-17129 

SOCATA,  17125-17127 
Airworthiness  standards: 

Special  conditions — 
Ily\ishin  Aviation  Complex  model  I1-96T  airplane, 
17117-17125 
Class  D  airspace,  17134-17135 
Class  E  airspace,  17135 
VOR  Federal  airways,  17135-17136 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  17276-17277 
Airport  noise  compatibility  program: 

P^alm  Springs  Regional  Airport,  CA,  17277-17278 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  17278 

Aviation  Rulemaking  Advisory  Committee,  17278-17279 

RTCA,  Inc.,  17279 
Passenger  facility  charges;  applications,  etc.: 

Durango-La  Plata  County  Airport,  CO.  17279 

Youngsto«vn- Warren  Regional  Airport,  OH,  17279-17280 


Federal  Bureau  of  Investigation 

NOTICES 
Meetings: 
Criminal  Justice  Information  Services  Advisory  Policy 
Board,  17203 

Federal  Crop  insurance  Corporation 

PROPOSED  RULES 
Crop  insurance  regulations: 
Popcorn,  17103-17107 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

California,  17190 

Federated  States  of  Micronesia,  17190 

Indiana,  17190-17191 

Kentiicky,  17191 

Tennessee,  17191  - 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
ANR  Pipeline  Co.,  17182-17183 
Columbia  Gulf  Transmission  Co..  17183 
National  Fuel  Gas  Supply  Corp..  17184 
Northwest  Pipeline  Corp..  17184 
Sabine  Pipe  Line  Co.,  17184 
Southern  Natural  Gas  Co..  17184-17185 
Williams  Natural  Gas  Co..  17185 

Federal  Housing  Finance  Board 

PROPOSED  RULES 

Federal  home  loan  bank  system: 
Housing  finance  and  community  investment;  mission 
achievement,  17108-17110 

Federal  Mir>e  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  17214-17215 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  17191-17192 
Formations,  acquisitions,  and  mergers,  17192 

Federal  Open  Market  Committee: 
Domestic  policy  directives,  17192 

Rsh  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
17199-17200 

Food  and  Drug  Administration 

NOTICES 

Biological  product  licenses: 

SEF.  P. A.,  17193-17195 
Organization,  functions,  and  authority  delegations: 

Office  of  Operations,  Center  for  Veterinary  Medicine, 
17195-17197 

ForeigrvTrade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Alabama 
JVC  America,  Inc.  Videotapes  and  videocassettes, 
17146 
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Kentucky 
Ascent  Power  Technology  Corp.;  electric  power 
supplies/electronic  fluorescent  lighting  ballasts, 
17146-17147 
Ohio,  17147 
Pioneer  Industrial  Components.  Inc;  automotive  audio 
products,  17l47 
Texas 
Dell  Computer  Corp;  computer  manufacturing  facilities 
17147-17148 
Virginia 
Abbott  Manufacturing  ,  Inc.;  infant  formula,  adidt 
nutritional  products,  17148 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent 
Thompson  Creek  Mine,  ID,  17145 

Heaitti  and  Human  Services  Department 
See  Agency  for  Htalth  Care  Policy  and  Research 
See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

••• 
Health  Care  Rnancing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17197-17198 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities. 
Proposed  collection;  comment  request,  17198 

Housing  and  Urt>an  Development  Department 

RULES 

Community  development  block  grants: 
Hispanic-serving  institutions  work  study  program. 
17492-17496 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Hispanic-serving  institutions  work  study  program. 
17498-17502 

Immigration  artd  Naturalization  Service 

RULES 

Immigration: 
Inspection  and  expedited  removal  of  aliens;  detention 
and  removal  of  aliens;  conduct  of  removal  ■ 
proceedings;  asylum  procedures;  Federal  regulatory 
review 
Correction,  17048 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  17203- 
17204 

Interior  Department 

See  Fish  and  Wildlifa  Service 
See  Land  Management  Bureau 
See  National  Paric  Service 

Intemationai  Development  Cooperation  Agency 

See  Agency  for  Intemationai  Development 


Intemationai  Trade  Administration 

NOTICES 

Antidumping  "  "*  • 

Industrial  nitrocellulose  ^m-^ 
China,  17148 
Antidumping: 
Gray  porUand  cement  and  clinker  from — 

Mexico.  17148-17170 
Solid  urea  from — 

Former  German  Democratic  Republic,  17170-17171 
Steel  wire  rope  from — 
Korea,  17171-17177 
Meetings: 
Automotive  Parts  Advisory  Committee,  17177 

Justice  Department 

See  Federal  Bureau  of  Investigation  *        . 

See  Immigration  and  Naturalization  Service 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17202-17203 

Labor  Department 

See  Employment  and  Training  Administration 
See  Pension  and  Welfare  Benefits  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  17204 

l-and  Management  Bureau 

PROPOSED  RULES 

Federal  regulatory  review: 

Coal  management,  17141-17142 

Delegation  of  authority,  cooperative  agreements  and 
contracts  for  oil  and  gas  inspections.  17138-17141 
NOTICES 

Environmental  statements;  notice  of  intent 
National  Petroleum  Reserve-Alaska;  comment  period 
extended,  17200-17201 

Survey  plat  filings: 
Arkansas,  17201 
Idaho.  17201 

Management  and  Budget  Office 

NOTICES 

North  American  Industry  Classification  System;  standard 
industrial  classification  replacement 
Adoption  and  implementation.  17288-17478 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Lykes  Bros.  Steamship  Co..  Inc.,  17280-17281 

Merit  Systems  Protection  Board 

RULES 

Practices  and  procedures: 
Miscellaneous  amendments,  17041-17047 
Whistieblowing;  appeals  and  stay  requests  Of  personnel 
actions,  17047-17048 

Mine  Safety  and  Health  Federal  Review  Commission 
See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aeronautics  and  Space  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
CassLni  mission,  17216-17217 
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Patent  liceiues:  non-excltisive.  excliisive,  or  partially 
exclusive: 
Grand  fllusion/living  Window,  Inc.,  17217 
HTTCO  Technologies,  Inc.,  et  al.,  17217 

Nsllonfli  Ardiives  wid  Rcoofds  Adinlnisliitlon 

wonon 

Agmcy  records  schediiles;  availability,  17217-17218 

Nadonai  Highway  Traffic  Safaty  Admlnistratfon 


Fuel  economy  standards: 

Passenger  automobiles;  exemption,  17100-17102 
NOTICES 
Motor  vehicle  safety  standards:  exemption  petitions,  etc.: 

Cosco.  Inc..  17281 

Natlooalintftuta  fof  LHaracy 
Nonces 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  17218 

National  Ooaanic  and  Almoapharic  Administration 

NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 
Evaluation  findings  availability,  17177-17178 
Permits: 
Endangered  and  threatened  species.  17176-17179 

National  Park  Servica 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  17201 

National  Scianca  Foundation 

NOTICES 
Meetings: 
Materials  Research  Special  Emphasis  Panel,  17218-17219 

Northaaat  Dairy  Compact  Commission 

NOTICES 
Meeting.  17219 

Nudaar  Raoulatory  Commiaaion 

NOTICES 

Environmental  statements;  availability,  etc.: 

Duke  Power  Co.  et  al.,  17221-17223 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  17223-17252 
Petitions;  Director's  decisions: 

Gimter.  Paul,  et  al..  17252-17257 
Applications,  hearings,  determinations,  etc.: 

Commonwealth  Edison  Co.,  17219-17220 

Illinois  Power  Co..  17220-17221 

mima  of  Managamam  ana  Duooai 
See  Management  and  Budget  Office 

Panaion  and  Walfara  Banaflta  Adminiatfatlon 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Real  Estate  Equity  Trust  Ne.  1  et  al.,  17207-17209 
Washington  National  Retirement  Plan  et  al..  17209-17214 

Paraonftai  Managamant  Offloa 

NOnCES 
Meetings: 
Federal  Prevailing  Rate  Advisory  Committee,  17257 


Postal  Sarvica 

RULES 

International  Mail  Manual: 
Global  package  link  (GPL)  service — 
Implementation,  17072-17081 

PubNc  Haaltti  Sarvica 

See  KgBDcy  for  Health  Care  Policy  and  Research 
See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

ftoasarch  and  Special  Programa  Administration 

NOTICES 

Applications,  hearings,  detenninations,  etc.: 
Association  of  Hazardous  Materials  Transporters,  17281- 
17283 

Rural  Buainess  Cooparatjva  Sarvica 

PROPOSED  RULES 
Grants: 
Rural  venture  capital  demonstration  program,  17107- 
17108 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17144 

Rural  Housing  Sarvica 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  17144 

Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  17144 

Securities  and  Exchange  Commiaaion 

RULES 

Investment  companies: 

National  Securities  Markets  Improvement  Act  of  1996; 
private  investment  companies,  17512-17529 
NOTICES 
Self-regulatory  organizations;  proposed  rule  changes: 

Delta  Qearing  Corp.,  17257-17259 

Government  Securities  Clearing  Corp..  17259-17260 

National  Association  of  Securities  Dealers,  Inc.,  17260- 
17274 

National  Securities  Clearing  Corp.,  17274-17275 

Small  Busineaa  Adminlatration 

NOTICES 

Disaster  loan  areas: 

Illinois,  17275 

Kentucky,  17275 

Massachusetts.  17275-17276 

Tennessee.  17276 
Interest  rates;  quarterly  determinations,  17276 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 
Meetings: 
Substance  Abuse  and  Mental  Health  Services 
Administration,  17199 
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Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Consolidated  Rail  Corp..  17283 

I&M  Rail  Link,  LLC,  17283-17284 

Sierra  Pacific  Industries,  17284 

Washington,  Dennis,  et  al..  17284-17285 

Textile  Agreements  Implementation  Committee 

See  Conunittee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

PROPOSED  RULES 

Application  processing.  17110-17115 
Savings  associations: 
Federal  Mutual  Associations — 
Incorporation,  organization,  and  conversion,  17115- 
17117 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
See  Surface  Transportation  Board 
RULES 

Organization,  functions,  and  authority  delegations: 
United  States  Coast  Guard.  Commandant.  17100 

Treasury  Department 

See  Customs  Service 

See  Thrift  Supervision  Office 

Veterans  Affairs  Department 

RULES 

Medical  regulations: 
Miscellaneous  amendments,  17072 


NOTICES 

Privacy  Act: 
Systems  of  records,  17285-17286 


Separate  Parts  in  This  Issue 

Part  II 

Office  of  Management  and  Budget.  17288-17478 

Part  III 

Department  of  Transportation,  Federal  Aviation 
Administration,  17480-17489 

Part  IV 

Housing  and  Urban  Development  Department,  17492-17496 

PartV 

Housing  and  Urban  Development  Department,  17498-17502 

PartVI 

Environmental  Protection  Agency,  17504-17509 

Part  VII 

Securities  and  Exchange  Commission,  17512-17529 
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Additional  information,  including  a  list  of  public  laws,  ' 
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Free  Electronic  BuUetiB  Board  service  for  Public  Law 
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1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


MERIT  SYSTEIMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

agency:  Merit  Systems  Protection 
Board. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Board)  is  amending 
its  rules  of  practice  and  procedure  to: 
Implement  the  compensatory  damages 
provision  of  the  Civil  Rights  Act  of 
1991,  Public  Law  102-166,  with  respect 
to  MSPB  cases  where  certain  kinds  of 
discrimination  are  found;  implement 
the  attorney  fee  provision  of  the 
Uniformed  Services  Employment  and 
Reemployment  Rights  Act  of  1994, 
Public  Law  103-353;  implement  the 
attorney  fee,  consequential  damages, 
and  choice  of  procedures  provisions  of 
Public  Law  103-424  (MSPB  and  Office 
of  Special  Counsel  reauthorization  of 
1994);  and  amend  its  existing  rules 
governing  requests  for  attorney  fees  to 
change  the  time  limit  for  filing  and 
incorporate  an  evidentiary  requirement 
from  the  Board's  case  law.  The  purpose 
of  these  amendments  is  to  provide 
guidance  to  the  parties  to  MSPB  cases, 
and  their  representatives,  on  how  to 
proceed  with  respect  to  requests  for 
attorney  fees,  consequential  damages, 
and  compensatory  damages,  and  to 
inform  them  of  the  statutory 
requirement  regarding  choice  of 
procedures  in  cases  involving  both  an 
appealable  action  and  a  prohibited 
personnel  practice  other  than 
discrimination.  The  Board  is  also 
making  a  technical  change  to  its  rules 
governing  mixed  cases  to  reflect  the  fact 
that  the  Equal  Employment  Opportimity 
Commission's  regulations  governing 
Federal  employee  discrimination 
complaints  are  now  found  at  29  CFR 


part  1614.  The  Board  is  implementing 
other  provisions  of  Public  Law  103-424 
through  an  amendment  to  its  rules  at  5 
CFR  part  1209,  which  is  being 
published  simultaneously  with  this 
amendment. 

DATES:  Effective  date  April  9, 1997. 
Submit  written  comments  on  or  before 
June  9, 1997. 

ADDRESSES:  Send  comments  to  Robert  E. 
Taylor.  Clerk  of  the  Board,  Merit 
Systems  Protection  Board,  1120 
Vermont  Avenue,  NW,  Washington,  DC 
20419.  Comments  may  be  sent  via  e- 
mail  to  mspb@mspb.gov. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  E.  Taylor.  Clerk  of  the  Board. 
(202)  653-7200. 

SUPPt-EMENTARY  INFORMATKM:  This 
amendment  consists  principally  of  the 
addition  of  a  new  subpart  H  to  the 
Board's  rules  of  practice  and  procedure 
at  5  CFR  part  1201.  This  new  subpart 
sets  forth  the  Board's  statutory 
authorities  to  make  awards  of  attorney 
fees  (plus,  where  applicable,  costs, 
expert  witness  fees,  and  litigation 
expenses),  consequential  damages,  and 
compensatory  damages.  It  combines  the 
Board's  existing  procedural  rules 
governing  requests  for  attorney  fees 
(with  modifications)  with  new 
procedural  rules  governing  requests  for 
consequential  damages  and 
compensatory  damages.  Conforming 
amendments  are  made  in  appropriate 
sections  of  part  1201. 

Awards  of  Attorney  Fees 

The  Civil  Service  Reform  Act  of  1978 
(CSRA),  Public  Law  95-454,  authorized 
the  newly  established  Merit  Systems 
Protection  Board  to  award  attorney  fees 
to  an  employee  or  applicant  who 
prevails  before  the  Board.  The  CSRA 
provided  two  authorities  for  attorney  fee 
awards.  The  first,  5  U.S.C.  7701(g)(1), 
authorizes  an  award  where  warranted  in 
the  interest  of  justice,  including  any 
case  in  which  the  agency  engaged  in  a 
prohibited  personnel  practice  or  the 
agency's  action  was  clearly  without 
merit  The  second,  5  U.S.C.  7701  (gX2), 
applies  only  to  cases  where  the 
employee  or  applicant  prevails  on  a 
finding  of  discrimination;  it  authorizes 
an  award  under  the  standards  of  section 
706(k)  of  the  Qvil  Rights  Act  of  1964 
(42  U.S.C.  2000e-5(k)).  The  Qvil  Rights 
Act  standard  also  permits  an  award  for 
out-of-pocket  costs  such  as  those  for 
copying,  postage,  and  facHnule  (see 


Chin  V.  Department  of  the  Treasury,  55 
M.S.P.R.  84,  86  (1992)). 

Although  the  CSRA  authorities  for 
attorney  fee  awards  were  made  a  part  of 
chapter  77  of  title  5  of  the  U.S.  Code, 
which  governs  appeals  to  MSPB, 
subsequent  case  law  determined  that 
section  7701(g)  provides  authority  for  an 
award  of  attorney  fees  in  other  kinds  of 
MSPB  cases  as  well.  In  Frazier  v.  MSPB, 
672  F.2d  150, 168-170  (D.C.  Or.  1982), 
the  U.S.  Court  of  Appeals  for  the  District 
of  Coliunbia  Circmt  ruled  that  section 
7701(g)  permitted  the  Board  to  award 
attorney  fees  where  the  Special  Counsel 
obtained  corrective  action  from  the 
Board  for  an  employee  and  the 
employee  also  was  represented  by 
private  counsel.  In  Social  Security 
Administration  v.  Goodman,  28 
M.S.P.R.  120, 124-125  (1985),  the 
Board,  citing  Frazier,  ruled  that  it  could 
award  attorney  fees  to  a  prevailing 
administrative  law  judge  in  an  agency 
action  brought  under  5  U.S.C.  7521. 

The  WhisUeblower  Protection  Act  of 
1989  (WPA),  Public  Uw  101-12, 
included  a  new  provision — at  that  time 
5  U.S.C.  1221(g)(1),  now  5  U.S.C. 
1221(g)(2) — making  an  agency  liable  for 
payment  of  attorney  fees  and  costs  in  an 
action  before  MSPB  where  an  employee, 
former  employee,  or  applicant  prevails 
on  a  finding  of  a  prohibited  personnel 
practice.  Although  enacted  as  part  of  the 
new  chapter  12  of  title  5.  governing 
individual  right  of  action  (IRA)  appeals 
filed  by  whisUeblowers,  the  provision, 
by  its  plain  language,  applies  to  any 
MSPB  case  in  which  an  employee, 
former  employee,  or  applicant  prevails 
on  a  finding  of  a  prohibited  personnel 
practice.  The  Board  has  construed 
"costs"  in  this  provision  to  include  a 
prevailing  employee's  out-of-pocket 
costs,  such  as  those  for  copying,  clerical 
services,  word  processing  services, 
postage,  and  facsimile  (see  Bonggat  v. 
Department  of  the  Navy,  59  M.S.P.R. 
175.  179  (1993)). 

In  October  1994,  President  Qinton 
signed  two  new  laws  that  provide  four  ^ 
additional  authorities  for  die  Board  to 
make  attorney  fee  awards.  The 
Uniformed  Services  Employment  and 
Reemployment  Rights  Act  of  1994 
(USERRA).  Public  Law  103-353, 
authorized  the  Board  to  adjudicate 
Federal  employee  complaints  alleging  " 
violation  of  a  right  or  benefit  to  which 
an  individual  is  entiUed  following 
service  in  the  uniformed  services  and 
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included  authority  for  the  Board  to 
award  reasonable  attorney  fees,  expert 
witness  fees,  and  other  litigation 
expenses  (38  U.S.C.  4324(c)(4)).  Public 
Law  103-424,  which  reauthorized 
MSPB  and  the  Office  of  Special 
Counsel,  included  a  new  provision — 5 
U.S.C.  1221(g)(1)(B)— that  requires  an 
award  of  attorney  fees  and  any  other 
reasonable  costs  incurred  when  the 
Board  orders  corrective  action  under 
section  1221  of  title  5,  governing  IRA 
appeals  and  certain  other  whistleblower 
appeals.  (The  former  section  1221(g)(1) 
was  renumbered  section  1221(g)(2).) 
Public  Law  103-424  also  included  two 
provisions  authorizing  awards  of 
attorney  fees  in  Special  Counsel  cases. 
In  a  corrective  action  case  under  5 
U.S.C.  1214,  where  the  Special  Coimsel 
obtains  corrective  action  for  an 
employee,  former  employee,  or 
applicant,  and  that  individual  also  is 
represented  by  private  counsel,  the 
Board  may  award  attorney  fees  imder  5 
U.S.C.  1214(g)(2).  Where  an  employee 
against  whom  the  Special  Counsel  has 
brought  a  disciplinary  action  under  5 
U.S.C.  1215  is  die  prevailing  party,  the 
Board  may  award  attorney  fees  under  5 
U.S.C.  1204(m). 

Thus,  the  Board  now  has  seven — 
sometimes  overlapping —  statutory 
authorities  to  make  awards  of  attorney 
fees.  (An  eighth  authority  was  enacted 
in  October  1996  as  part  of  the 
Presidential  and  Executive  Office 
Accountability  Act,  Public  Law  104- 
331,  but  that  authority  does  not  take 
e£Eiact  with  respect  to  cases  to  be 
adjudicated  by  MSPB  until  the 
President  issues  implementing 
regulations  or  on  October  1,  1998, 
whichever  is  earlier.  See  section  2(a), 
adding  new  3  U.S.C.  435.) 

The  Board's  existing  rules  governing 
requests  for  attorney  fees,  found  at  5 
CFR  1201.37(a),  implement  only  the  two 
original  authorities  provided  by  the 
CSRA  and  the  additional  authority 
provided  by  the  WPA  in  1989.  There  is 
a  need,  therefore,  to  amend  the  Board's 
rules  governing  requests  for  attorney 
fees  to  incorporate  the  new  statutory 
authorities  and,  in  view  of  the  overlap 
among  certain  of  the  authorities  for 
attorney  fee  awards,  to  provide  guidance 
to  parties  and  their  representatives  as  to 
how  the  Board  will  apply  its  various 
authorities  for  attorney  fee  awards  to  the 
cases  it  adjudicates. 

In  the  course  of  its  review  of  the  rules 
governing  requests  for  attorney  fees,  the 
Board  also  has  determined  that  two 
changes  should  be  made  in  its  existing 
rules.  The  current  time  limit  for  filing  a 
request  for  attorney  fees — 30  days  after 
an  initial  decision  becomes  final  or  35 
days  after  a  final  Board  decision — is 


deleted  and  replaced  by  a  requirement 
that  such  a  request  be  filed  as  soon  as 
possible  after  there  is  a  final  Board 
decision  but  no  later  than  60  days  after 
the  date  on  which  a  decision  becomes 
final.  This  change  is  intended  to  reduce 
the  need  for  litigation  over  late-filed 
attorney  fee  requests.  The  evidentiary 
requirements  for  attorney  fee  requests 
are  amended,  in  accordance  with  the 
Board's  established  case  law,  to 
incorporate  the  requirement  for 
evidence  of  an  established  attorney- 
client  relationship.  Allen  v.  U.S.  Postal 
Service,  2  M.S.P.R.  420,  427  n.9  (1980). 
See  Stewart  v.  O^ce  of  Personnel 
Management.  70  M.S.P.R.  544  (1996). 

Awards  of  Consequential  Damages 

Public  Law  103—424  also  gave  the 
Board  new  authority — in  two  kinds  of 
cases  only — to  order  payment  of 
medical  costs,  travel  expenses,  and  any 
other  reasonable  and  foreseeable 
consequential  damages  incurred  by  an 
employee,  former  employee,  or 
applicant.  This  authority  applies  only 
where  the  Board  orders  corrective  action 
in  a  Special  Counsel  case  brought  under 
5  U.S.C.  1214  (see  5  U.S.C.  1214(g)(2)) 
or  in  an  IRA  or  other  whisUeblower 
appeal  to  which  5  U.S.C.  1221  applies 
(see  5  U.S.C.  1221(g)(l)(A)(ii)). 

Because  the  Board  has  no  existing 
rules  governing  awards  of  consequential 
damages,  there  is  a  need  to  amend  its 
rules  of  practice  and  procedure  to  set 
forth  the  statutory  authorities  for  it  to 
make  such  awards  and  to  prescribe 
procedural  rules  for  making  requests  for 
such  awards.  In  these  new  rules,  the 
Board  uses  the  term  "consequential 
damages"  to  encompass  what  the 
statutory  provisions  at  5  U.S.C. 
1214(g)(2)  and  5  U.S.C.  1221(g)(l)(A)(ii) 
describe  as  "medical  costs  incurred, 
travel  expenses,  and  any  other 
reasonable  and  foreseeable 
consequential  damages."  The  legislative 
history  of  Public  Law  103-424  provides 
no  further  guidance  as  to  the  kinds  of 
costs  and  expenses  intended  to  be 
covered  by  these  provisions.  The  Board, 
therefore,  will  interpret  these  provisions 
through  its  adjudication  of  individual 
cases. 

The  Board  has  had  little  opportunity 
to  date  to  address  these  new  provisions 
for  awards  of  consequential  damages  in 
actual  cases.  Its  principal  ruling  thus  Ear 
is  that  the  consequentiial  damages 
provisions  of  Public  Law  103-424  may 
not  be  applied  retroactively  and, 
therefore,  do  not  apply  where  the 
contested  personnel  action  took  place 
before  the  law's  effective  date,  October 
29,  1994.  See  Roman  v.  Department  of 
the  Army,  72  M.S.P.R.  409  (1996).  In 
Roman,  the  Bocrd  also  ruled  that  while 


the  appellant's  claimed  mileage  costs 
could  not  be  awarded  as  consequential 
damages,  because  of  the  Board's  ruling 
against  retroactive  application,  they 
could  be  awarded  as  "costs"  imder  the 
WPA  provision  for  attorney  fees  and 
costs  (formerly  5  U.S.C.  1221(g)(1),  now 
5  U.S.C.  1221(gH2)).  The  Board  declined 
in  Roman  to  decide  what  the  term 
"travel  expenses"  means  in  the  new 
consequential  damages  provisions. 

Despite  the  paucity  of  case  law 
dealing  with  consequential  damages,  the 
Board  has  determined  that  its 
procedural  rules  for  adjudication  of 
requests  for  consequential  damages 
should  be  consistent  with  those 
governing  requests  for  compensatory 
damages.  These  rules  are  discussed 
below  under  "Awards  of  Compensatory 
Damages." 

Awards  of  Compensatory  Damages 

Section  102  of  the  Civil  Rights  Act  of 
1991,  Public  Law  102-166,  authorizes 
an  award  of  compensatory  damages 
where  there  is  a  finding  of  intentional 
discrimination  or  a  failure  to  provide 
reasonable  accommodation,  where  such 
discrimination  is  prohibited  by  the  Civil 
Rights  Act  of  1964,  the  Rehabilitation 
Act  of  1973,  or  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C. 
1981a).  In  late  1992,  the  Equal 
Employment  Opportimity  Commission 
ruled  that  compensatory  damages  under 
the  Qvil  Rights  Act  of  1991  are 
available  to  Federal  employees  in 
administrative  proceedings  [Jackson  v. 
U.S.  Postal  Service,  EEOC  Appeal  No. 
01923399,  Nov.  12, 1992). 

The  Board  issued  its  first  decision  on 
a  request  for  compensatory  damages  in 
July  of  1994.  Hocker  v.  Department  of 
Transportation.  63  M.S.P.R.  497,  SOS- 
SOS  (1994).  aff'd.  64  F.3d  676  (Fed.  Cir. 
1995)  (table),  cert,  denied.  116  U.S.  918, 
116  S.Ct.  918  (1996).  Citing  the  EEOC 
ruling  in  Jackson,  the  Board  ruled  in 
Hocker  that  compensatory  damages  are 
available  in  MSPB  proceedings  where 
there  is  a  finding  of  discrimination  to 
which  section  102  of  the  Qvil  Rights 
Act  of  1991  applies.  The  Board  further 
ruled  that  it  would  not  apply  the 
compensatory  damages  provision  of  the 
Qvil  Rights  Act  of  1991  retroactively  to 
cases  pending  on  the  effective  date  of 
the  Act,  November  21, 1991.  In 
addition,  the  Board  stated  that  a  request 
for  compensatory  damages  may  not  be 
made  for  the  first  time  in  a  petition  for 
enforcement  of  a  Board  order  (unless  the 
non-compliance  with  the  order 
constituted  a  separate,  intentional  act  of 
discrimination)  but  must  be  made  in  the 
proceeding  on  the  merits  before  the 
judge. 
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In  Yates  v.  U.S.  Postal  Service.  70 
M.S.P.R.  170,  179-180  (1996),  the  Board 
distinguished  the  Hocker  requirement 
that  a  request  for  compensatory  damages 
must  be  made  in  the  proceeding  on  the 
merits  before  the  judge  as  dictum,  ruling 
that  an  appellant  who  prevails  on  a 
finding  of  discrimination  to  which 
section  102  of  the  Civil  Rights  Act  of 
1991  applies  has  a  right  to  seek 
compensatory  damages.  Finding  that  the 
appellant  was  not  notified  of  his  right  to 
seek  compensatory  damages  or  the  time 
for  doing  so,  the  Board  give  the 
appellant  30  days  from  the  date  of  the 
decision  to  file  a  request  for 
compensatory  damages  with  the  judge. 
(Accord  Spencer  V.  Department  of  the 
Navy.  MSPB  Docket  No.  DC-0752-96- 
0116-i-l.  Jan.  3,  1997,  and  Callagan  v. 
Department  of  Agriculture,  MSPB 
Docket  No.  DE-0752-95-O588-I-2,  Feb. 
26, 1997). 

Other  key  cases  in  which  the  Board 
has  ruled  on  compensatory  damages 
issues  Include  Schultz  v.  U.S.  Postal 
Service.  70  M.S.P.R.  633,  639-640 
(1996)  (remand  to  judge  for  adjudication 
of  compensatory  damages  claim 
necessary  where  appellant  made  claim 
early  on  in  the  app€«l),  and  Currier  v. 
U.S.  Postal  Service.  72  M.S.P.R.  191, 
195-198  (1996)  (where  appellant  has 
made  a  nonfrivolous  claim  of 
discrimination  to  which  section  102  of 
the  Qvil  Rights  Act  of  1991  applies  but 
has  not  specifically  made  a  claim  for 
compensatory  damages,  judge  should 
afford  opportimity  to  make  such  a  claim 
before  dismissing  appeal  as  moot;  judge 
may  bifurcate  proceeding  by  deferring  a 
decision  on  a  claim  for  compensatory 
damages  for  a  separate  proceeding  after 
there  is  a  final  decision  in  the  merits 
proceeding). 

Because  the  Board  has  no  existing 
rules  governing  awards  of  compensatory 
damages,  there  is  a  need  to  amend  its 
rules  of  practice  and  procedure  to  set 
forth  the  statutory  authority  for  it  to 
make  such  awards  and  to  prescribe 
procedural  rules  for  making  requests  for 
such  awards.  Based  on  its  nilings  in 
cases  involving  compensatory  damages 
to  date,  the  Board  in  these  rules  calls  for 
a  request  for  compensatory  damages  to 
be  made  as  early  as  possible  in  a  Board 
proceeding  before  an  administrative 
judge  or  administrative  law  judge.  Such 
a  request  is  to  be  made  no  later  than  the 
time  the  first  pleading  is  filed  with  the 
three-member  Board.  In  permitting  a 
request  for  compensatory  damages  to  be 
made  as  late  as  the  time  of  the  &st  filing 
with  the  three-member  Board,  the  Board 
is  following  the  lead  of  the  EEOC  (the 
lead  agency  in  interpreting 
compensatory  damages  provisions). 
Hocker,  supra.  See  Thome  v. 


Department  of  Education.  EEOC  No. 
01922524,  slip  op.  at  3  (Dec.  23, 1993); 
Square  v.  Department  of  Veterans 
Affairs.  EEOC  No.  0193053.  slip  op.  at 
5  (Aug.  25,  1994);  and  Simpkins  v.  U.S. 
Postal  Service.  EEOC  No.  01942339,  slip 
op.  at  2-3  (Sep.  28, 1995). 

The  rules  permit  the  judge  or  the 
Board,  as  applicable,  to  waive  the  time 
limit  for  good  cause  shown.  The  rules 
also  permit  the  judge  or  the  Board,  as 
applicable,  to  decide  a  request  for 
compensatory  damages  in  the  merits 
proceeding  or  to  defer  it  for  an 
addendum  proceeding. 

Amendment  to  Choice  of  Procedures 

Section  9(b)  of  Public  Law  103-424 
amended  5  U.S.C.  7121,  "Grievance 
procedures,"  by  adding  a  new 
subsection  (g)  which  imposes  a  new 
choice  of  procedures  requirement 
Where  an  employee  is  subject  to  a 
personnel  action  that  is  appealable  to 
MSPB,  and  the  employee  may  grieve  the 
action  under  a  negotiated  grievance 
procedure  (NGP),  and  the  employee 
alleges  that  the  action  was  the  result  of 
a  prohibited  personnel  practice — other 
than  discrimination — that  may  form  the 
basis  of  a  complaint  to  the  Special 
Counsel,  the  employee  may  elect  not 
more  than  one  of  the  following 
remedies:  an  appeal  to  MSPB,  a 
grievance  under  the  NGP,  or  a  corrective 
action  complaint  under  subchapters  II 
(Special  Coimsel  actions)  and  ID  (IRA 
appeals)  of  chapter  12  of  tide  5.  The 
choice  among  these  three  procedures  is 
deemed  to  have  been  made  when  the 
employee  timely  files  an  appeal  with 
MSPB,  a  written  grievance  under  the 
NGP,  or  a  complaint  with  the  Special 
Counsel. 

The  Board's  existing  rules  at  5  CFR 
1201.3(c)  reflect  the  choice  of 
procedures  requirements  of  5  U.S.C. 
7121  prior  to  its  amendment  by  Public 
Law  103-424.  Those  rules  require  a 
choice  between  an  MSPB  appeal  and  a 
grievance  under  the  NGP  where  there  is 
an  allegation  of  discrimination  (see  5 
U.S.C.  7121(d))  or  where  the  personnel 
action  is  a  performance-based  action 
under  chapter  43  of  tide  5  or  an  adverse 
action  under  chapter  75  of  tide  5  (see  5 
U.S.C.  7121(e)).  There  is  a  need, 
therefore,  for  the  Board  to  amend  its 
rules  at  5  CFR  1201.3(c)  to  incorporate 
the  new  choice  of  procedures 
requirement  in  5  U.S.C.  7121(g). 

Under  5  U.S.C.  7121  as  amended  by 
Public  Law  103-424,  an  employee  who 
chooses  to  seek  corrective  action  from 
the  Special  Counsel  could  not  also 
appeal  to  MSPB — unless  the  prohibited 
personnel  practice  complained  of  is  an 
action  based  on  whisUeblowing.  in 
which  case  the  employee  could  file  an 


IRA  appeal  with  MSPB  after  exhausting 
the  procedures  of  the  Office  of  Special 
Counsel.  (See  Briley  v.  National 
Archives  and  Records  Administration. 
71  M.S.P.R.  211,  224-226  (1996).) 

Technical  Amendment 

The  Equal  Employment  Opportimity 
Commission's  regulations  governing 
discrimination  complaints  filed  by 
Federal  employees,  formerly  found  at  29 
CFR  part  1613,  are  now  found  at  29  CFR 
part  1614.  The  Board,  therefore,  is 
amending  its  mixed  case  rules  at  5  CFR 
1201.163  to  change  all  references  to  "29 
CFR  part  1613"  to  read  "29  CFR  part 
1614." 

Section-by-Section  Guide  to  Changes 

The  following  paragraphs  constitute  a 
section-by-section  guide  to  the  changes 
made  in  5  CFR  part  1201  by  this 
amendment. 

(1-3)  The  authority  citation  for  part 
1201  is  amended  to  include  the 
authority  for  the  Board  to  issue 
implementing  regulations  under 
USERRA,  38  U.S.C.  4331. 

(4)  Section  1201.3(b),  concerning 
appeals  governed  by  part  1209,  is 
amended  to  include  a  statement  that  the 
attorney  fee  and  consequential  damages 
provisions  of  subpart  H  apply  to  such 
appeals. 

(5)  Section  1201.3(c)(1)  is  amended  to 
incorporate  the  choice  of  procedures 
requirements  of  5  U.S.C.  7121(g),  as 
discussed  above  under  "Amendment  to 
Choice  of  Procedures." 

(6)  Section  1201.3(c)(2)  is  amended  to 
incorporate  the  provisions  of  5  U.S.C, 
7121  (gj  regarding  when  a  choice  of 
procedures  is  deemed  to  have  been 
made,  as  discussed  above  under 
"Amendment  to  Choice  of  Procedures." 

(7)  Section  1201.37  is  amended  to 
change  the  tide  from  "Fees"  to  "Witness 
fees;"  to  remove  paragraph  (a) — which 
is  moved  to  the  new  subpart  H  (with 
modifications) — in  its  entirety;  and  to 
redesignate  the  remaining  paragraphs. 

(8)  Section  1201.5S(b),  concerning 
objections  to  motions,  is  amended  to 
remove  the  reference  to  a  motion  for 
attorney  fees;  new  section  1201.203(d) 
in  subpart  H  will  now  apply  to  such 
objections. 

(9)  Section  1201.111(b)(6).  concerning 
the  statement  in  a  judge's  initial 
decision  of  any  further  processes 
available,  is  amended  to  state  that  such 
further  processes  include,  as 
appropriate,  a  motion  for  attorney  fees 
under  new  section  1201.203  of  subpart 
H,  and,  where  a  claim  for  consequential 
damages  or  compensatory  damages  has 
been  deferred  for  an  addendum 
proceeding,  the  right  to  such  a 
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proceeding,  with  the  time  to  be 
established  by  the  judge. 

(10)  Section  1201.112(a)(3), 
concerning  a  judge's  retaining 
jurisdiction  to  rule  on  a  request  for 
attorney  fees  after  isssuing  an  initial 
decision,  is  amended  to  also  authorize 
the  judge  to  retain  jurisdiction  to  rule  on 
a  request  for  consequential  damages  or 
compensatory  damages  under  subpart 

H. 

(11)  Section  1201.121,  concerning 
actions  brought  by  the  Special  Counsel, 
is  amended  by  revising  the  section  title 
to  read  "Scope  of  jurisdiction; 
application  of  subparts  B,  F,  and  H." 

(12)  Section  1201.121  is  further 
amended  by  revising  the  heading  of 
paragraph  (b)  to  read  "Application  of 
subparts  B,  F,  and  H;"  by  revising 
paragraph  (b)  to  state  that  all  provisions 
of  subpart  B  of  part  1201 — not  just  the 
hearing  procedures — apply  to  Special 
Counsel  cases,  except  as  otherwise 
expressly  provided  by  this  subpart;  and 
by  including  in  the  revised  paragraph 
(b)  cross-references  to  subpart  F  for 
enforcement  proceedings  and  to  subpart 
H  for  requests  for  attorney  fees, 
consequential  damages,  and 
compensatory  damages. 

(13)  Section  1201.131,  concerning 
procedures  for  actions  against 
administrative  law  judges,  is  amended 
by  revising  it  to  state  that  all  provisions 
of  subpart  B  of  part  1201 — not  just  the 
hearing  procedures — apply  to  actions 
against  administrative  law  judges, 
except  as  otherwise  expressly  provided 
by  this  subpart,  and  by  including  cross- 
references  to  subpart  F  for  enforcement 
proceedings  and  to  subpart  H  for 
requests  for  attorney  fees  and 
compensatory  damages. 

(14)  Section  1201.163,  concerning 
mixed  case  procedures,  is  amended  at 
paragraphs  (a)  and  (c)  by  removing  "29 
CFR  part  1613"  each  place  it  appears 
and  by  replacing  it  with  "29  CFR  part 
1614." 

(15)  A  new  subpart  H  is  added  after 
subpart  G  of  part  1201.  The  following  is 
a  section-by-section  guide  to  the 
provisions  of  subpart  H: 

Section  1201.201  states  that  the 
purpose  of  subpart  H  is  to  prescribe 
procedures  for  awards  of  attorney  fees 
(plus  costs,  expert  witness  fees,  and 
litigation  expenses,  where  applicable), 
consequential  damages,  and 
compensatory  damages  in  MSPB  cases. 
It  provides  a  general  overview  of  the 
Board's  statutory  authorities  to  make 
such  awards. 

Section  1201.202(a)  provides  a 
"roadmap"  to  each  statutory  authority 
for  the  Board  to  award  attorney  fees 
(plus  costs,  expert  witness  fees,  and 
litigation  expenses,  where  applicable) 


and  describes  the  kind  of  case  or  cases 
with  which  each  authority  is  associated. 
Section  1201.202(b)  sets  forth  the 
Board's  statutory  authorities  for  awards 
of  consequential  damages  and  describes 
the  kind  of  case  with  which  each 
authority  is  associated.  Section 
1201.202(c)  sets  forth  the  Board's 
statutory  authority  to  award 
compensatory  damages  and  incorporates 
the  definition  of  such  damages  from  42 
U.S.C.  1981a. 

Section  1201.203  prescribes 
procedures  for  requests  for  attorney  fees. 
The  procedures  are  essentially  the  same 
as  in  the  Board's  existing  rules  at  5  CFR 
1201.37(a)(3),  with  some  modifications. 
The  time  limit  for  filing  a  motion  for 
attorney  fees  has  been  changed  to  "as 
soon  as  possible  after  a  final  decision  of 
the  Boand  but  no  later  than  60  days  after 
the  date  on  which  a  decision  becomes 
final."  A  requirement  for  submission  of 
evidence  of  "an  established  attorney- 
client  relationship"  has  been 
incorporated,  reflecting  the  Board's 
established  case  law.  Certain  changes  in 
wording  have  been  made  to  clarify  that 
the  provisions  apply  to  MSPB  cases 
generally — not  just  to  appeals,  the 
requirements  for  an  addendum 
proceeding  are  set  forth  more  fully,  and 
a  definition  of  a  "proceeding  on  the 
merits"  has  been  added. 

Section  1201.204  prescribes 
procedures  for  requests  for 
consequential  damages  and 
compensatory  damages.  Paragraph  (a)(1) 
calls  for  such  requests  to  be  made  as 
early  as  possible  in  the  merits 
proceeding  before  an  administrative 
judge  or  administrative  law  judge.  Such 
a  request  may  be  made  no  later  than  the 
time  the  first  pleading  is  filed  with  the 
three-member  Board.  Paragraph  (a)(2) 
permits  the  judge  or  the  Board,  as 
applicable,  to  waive  the  time  limit  for 
filing  a  request  for  consequential 
damages  or  compensatory  damages  for 
good  cause  shown.  Paragraph  (b)  sets 
forth  the  service  requirements. 

Paragraph  (c)  of  section  1201.204 
authorizes  the  judge  or  the  Board,  as 
applicable,  to  decide  a  request  for 
consequential  damages  or  compensatory 
damages  either  in  the  merits  proceeding 
or  in  an  addendum  proceeding  after 
there  is  a  final  decision  on  the  merits. 
Paragraph  (d)  requires  the  judge,  where 
a  decision  on  a  request  for 
consequential  damages  or  compensatory 
damages  has  been  deferred  for  an 
addendum  proceeding,  to  schedule  that 
pitx^eding  after  there  is  a  final  Board 
decision.  Paragraph  (e)  permits  the 
Board,  at  its  discretion,  to  order  that  an 
addendum  proceeding  to  decide  a 
request  for  consequential  damages  or 
compensatory  damages  be  held  prior  to 


the  issuance  of  a  final  decision  on  the 
merits. 

Paragraph  (f)  of  section  1201.204 
provides  for  the  application  of 
appropriate  provisions  of  subpart  B  in 
an  addendum  proceeding  to  decide  a 
request  for  consequential  damages  or 
compensatory  damages,  and  paragraph 
(g)  provides  for  a  petition  for  review  of 
the  judge's  initial  decision  by  the  Board 
and  for  Board  review  of  a  recommended 
decision  of  an  administrative  law  judge. 
Paragraph  (h)  Divides  for  EEOC  review 
of  a  final  Board  decision  on  a  request  for 
compensatory  damages  (but  not 
consequential  damages)  in  accordance 
with  subpart  E  of  part  1201. 

Section  1201.205  provides  that  a  final 
Board  decision  issued  under  subpart 
H — on  a  request  for  attorney  fees, 
consequential  damages,  or 
compensatory  damages — is  subject  to 
judicial  review  in  accordaiice  with  5 
U.S.C.  7703. 

Citations 

All  citations  to  MSPB  decisions  are  to 
West  Publishing  Company's  Merit 
Systems  Protection  Board  Reporter 
(M.S.P.R.).  The  citation  to  a'L).C.  Circuit 
decision  is  to  West  Publishing 
Company's  Federal  Reporter,  second  > 
series  (F.2d).  These  publications  are 
available  in  many  law  libraries  and 
some  public  libraries.  They  are  also 
available  in  Uie  MSPB  Library,  1120 
Vermont  Avenue,  NW,  8th  Floor, 
Washington,  DC,  which  is  open  to  the 
public  between  1:00  and  5:00  PM, 
Monday  through  Friday  (excluding 
Federal  holidays). 

The  Board  is  publishing  this  rule  as 
an  interim  rule  piusuant  to  5  U.S.C. 
1204(h). 

List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Civil  rights.  Government 
employees. 

Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows: 

PART  1201— {AMENDED] 

1-3.  The  authority  citation  for  part 
1201  is  revised  to  read  as  follows: 

AntliorttT:  5  U.S.C.  1204  and  7701,  and  38 
U.S.C  4331,  unless  otherwise  noted. 

4.  Section  1201.3  is  amended  in 
paragraph  (b)  by  adding  a  sentence  to 
the  end  of  the  paragraph  to  read  as 
follows: 

f  1201.3    Appellate  Jurtodiction. 

•        •        •        •        * 

(b)  •  •  *  The  provisions  of  subpart  H 
of  this  part  regarding  awards  of  attorney 
fees  and  consequential  damages  under  5 
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U.S.C.  1221(g)  apply  to  appeals 
governed  by  part  1209  of  this  chapter. 


5.  Section  1201.3  is  amended  by 
revising  paragraph  {c)(l)(ii)  and  adding 
paragraph  (c)(l)(iii)  to  read  as  follows: 

•  •        •        •        • 

(c)*  •  • 

(!)•    •    • 

(ii)  An  appealable  action  involving  a 
prohibited  persoimel  practice  other  than 
discrimination  under  5  U.S.C. 
2302(b)(1)  may  be  raised  under  not  more 
than  one  of  the  following  procedm«s: 

(A)  The  Board's  appellate  procedures; 

(B)  The  negotiated  grievance 
procedures;  or 

(C)  The  procedures  for  seeking 
corrective  action  from  the  Special 
Counsel  imder  su'bchapters  II  and  in  of 
chapter  12  of  tide  5  of  the  United  States 
Code. 

(iii)  Except  for  actions  involving 
discrimination  under  5  U.S.C. 
2302(b)(1)  or  any  other  prohibited 
personnel  practice,  any  appealable 
action  that  is  excluded  from  the 
application  of  the  negotiated  grievance 
procedures  may  be  raised  only  under 
the  Board's  appellate  procedures. 

•  •        •        *        • 

6.  Section  1201.3  is  further  amended 
at  paragraph  (c)  by  adding  a  sentence  to 
the  end  of  paragraph  (c)(2)  to  read  as 
follows: 

•  »        »        •        * 

(c)*  •  • 

(2)  *  •  *  When  an  employee  has  the 
choice  of  pursuing  an  appealable  action 
involving  a  prohibited  personnel 
practice  other  than  discrimination 
under  5  U.S.C.  2302(b)(1)  in  accordance 
with  paragraph  (c)(l)(ii)  of  this  section, 
the  Board  considers  the  choice  among 
those  procedures  to  have  been  made 
when  the  employee  timely  files  an 
appeal  with  die  Board,  timely  files  a 
written  grievance  under  the  negotiated 
grievance  procedure,  or  seeks  corrective 
action  from  the  Special  Counsel  by 
making  an  allegation'under  5  U.S.C. 
1214(a)(1),  whichever  event  occurs  first 


f  1201.37    [Amenitod] 

7.  Section  1201.37  is  amended  by 
revising  the  heading  to  read  "Witness 
fees";  by  removing  paragraph  (a)  in  its 
entirety;  by  removing  the  heading  of 
paragraph  (b),  and  by  redesignating 
paragraphs  (b)(1).  (b)(2),  and  (b)(3)  as 
paragraphs  (a),  (b),  and  (c),  respectively. 

f  1201.56    [AiiMndwq 

8.  Section  1201.55  is  amended  at 
paragraph  (b)  by  removing  the  phrase, 
"and  unless  the  motion  is  one  for 
pajrment  of  attorney  fees  under 


§1201.37(a)  of  diis  part,"  in  die  first 
sentence. 

§1201.111    [Amenctod] 

9.  Section  1201.111  is  amended  by 
removing  the  phrase,  "and  a  petition  for 
judicial  review."  in  paragraph  (b)(6j  and 
by  adding  in  its  place  the  phrase  "a  - 
petition  for  judicial  review,  a  motion  for 
attorney  fees  under  section  1201.203  of 
this  part,  and  where  a  claim  for 
consequential  damages  or  compensatory 
damages  has  been  raised,  the  right  to  an 
addendum  proceeding  to  determine 
consequential  damages  or  compensatory 
damages,  with  the  time  to  be  established 
by  the  judge.". 

§1201.112    [AmeMtod] 

10.  Section  1201.112  is  amended  by 
removing  the  semi-colon  at  the  end  of 
paragraph  (a)(3)  and  by  adding  in  its 
place  the  phrase  ",  consequential 
damages,  or  compensatory  damages 
imder  subpart  H  of  this  part;". 

11.  Section  1201.121  is  amended  by 
revising  the  heading  to  read  as  follows: 

§1201.121    Scope  of  juriwflctlon; 
appllcatfon  of  «jbp«ts  B,  F,  and  H. 

12.  Section  1201.121  is  further 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

*        •        »        »        * 

(b)  Application  of  subparts  B,  F.  and 
H.  Except  as  otherwise  expressly 
provided  by  this  subpart,  the  regulations 
in  subpart  B  of  this  part  apply  to 
complaints  or  requests  filed  by  the 
Special  Counsel  luider  this  subpart. 
Subpart  F  of  this  part  applies  to 
enforcement  proceedings  in  connection 
with  Special  Cotuisel  complaints  or 
requests  decided  under  this  subpart 
Subpart  H  of  this  part  applies  to 
requests  for  attorney  fees,  consequential 
damages,  or  compensatory  damages  in 
coimection  with  Special  Coimsel 
complaints  decided  under  this  subpart. 

13.  Section  1201.131  is  revised  to  read 
as  follows: 

§1201.131    ProMdUTM. 

When  an  agency  proposes  an  action 
against  an  administrative  law  judge,  the 
regulations  in  subpart  B  of  this  part 
apply,  imless  these  provisions  expressly 
provide  otherwise.  Initial  and 
subsequent  pleadings,  however,  must  be 
filed  and  served  in  accordance  with 
§  1201.122  of  this  subpart  Subpart  F  of 
this  part  applies  to  enforcement 
proceedings  in  connection  with  actions 
against  administrative  law  judges 
decided  under  this  subpart.  Subpart  H 
of  this  part  applies  to  requests  for 
attorney  fees  or  compensatory  damages 
in  connection  with  actions  against 
administrative  law  judges  decided 
under  this  subpart 


§1201.103    [AfiMndwq 

14.  Section  1201.163  is  amended  at 
paragraphs  (a)  and  (c)  by  removing  "29 
CFR  part  1613"  each  place  it  appears 
and  by  adding  in  its  place  "29  CFR  part 
1614". 

15.  Part  1201  is  amended  by  adding 
new  subpart  H  to  read  as  follows: 


Subpart  H-Attomey  Fmn  (Ptus  CoMs. 
Expert  WHnoss  Fees,  and  Litigation 
Expenses,  Where  Appitcable), 
Consequential  Dannges,  and 
Compensatory  Damages 

1201.201  Statement  of  purpose. 

1201.202  Authority  for  awards. 

1201.203  Proceedings  for  attorney  fees. 

1201.204  Proceedings  for  consequential 
damages  and  compensatory  damages. 

1201.205  judicial  review. 

Subpart  H— Attorney  Fees  (Plus  CoMs, 
Expert  Witnass  Peas,  ar>d  Utigation 
Expenaea,  Where  Appitcable). 
Conaequential  Damages,  and 
Compensatory  Damages 

§1201.201    Statement  of  purpose.     ^ 

(a)  This  subpart  governs  Board 
proceedings  for  awards  of  attorney  fees 
(plus  costs,  expert  witness  fees,  and 
litigation  expenses,  where  applicable), 
consequential  damages,  and 
compensatory  damages. 

(b)  There  are  seven  statutory 
provisions  covering  attorney  fee  awards. 
Because  most  MSPB  cases  are  appeals 
under  5  U.S.C.  7701,  most  requests  for 
attorney  fees  will  be  governed  by 

§  1201.202(a)(1).  Thwe  are,  however, 
other  attorney  fee  provisions  that  apply 
only  to  specific  kinds  of  cases.  For 
example,  §  1201.202(aK4)  applies  only 
to  certain  whisdeblower  appeals. 
Sections  1201.202  (a)(5)  and  (a)(6)  apply 
only  to  corrective  and  disciplinary 
action  cases  brought  by  the  Special 
Counsel.  Section  1201.202(a)(7)  applies 
only  to  appeals  brought  under  the 
Uniformed  Services  Employment  AnH 
Reemployment  Rights  Act 

(c)  An  award  of  consequential 
damages  is  authorized  in  only  two 
situations:  Where  the  Board  orders 
corrective  action  in  a  whisdeblower 
appeal  under  5  U.S.C.  1221,  and  whera 
the  Board  orders  corrective  action  in  a 
Special  Counsel  complaint  under  5 
U.S.C.  1214.  Consequential  damages 
include  such  items  as  medical  costs  and 
travel  expenses,  and  other  costs  as 
determined  by  the  Board  through  case 
law. 

(d)  The  Qvil  Rights  Act  of  1991  (42 
U.S.C  1981a)  authorizes  an  award  of 
compensatory  damages  to  a  prevailing 
party  who  is  found  to  have  been 
intentionally  discriminated  against 
based  on  race,  color,  religion,  sex. 
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natioDaLorigin,  (V  disability. 
Compensatory  damages  include 
pecuniary  losses,  future  pecimiaiy 
losses,  and  nonpecuniary  losses,  such  ss 
smotional  pain,  sufiisring. 
inconvenience,  mental  anguish,  and  loss 
of  enjoyment  of  life. 


11201 J02    AuttMfttyter 

(a)  Awardt  of  attorney  fees  (plus  costs, 
expert  witness  fees,  and  litigation 
expenses,  where  applicable).  The  Board 
may  order  payment  of: 

(1)  Attorney  fees,  ss  authorized  by  5 
U.S.C  7701(^1),  where  the  appellant 
or  respondent  is  the  prevailing  party  in 
an  appeal  under  5  U.S.C.  7701  or  an 
agency  action  against  an  administrative 
law  judge  under  5  U.S.C.  7521,  and  an 
award  is  warranted  in  the  interest  of 
justice; 

(2)  Attorney  fees,  as  authorized  by  5 
U.S.C  7701(g)(2),  where  the  appellant 
or  respondent  is  the  prevailing  party  in 
an  appeal  under  5  U.S.C.  7701 ,  a  request 
to  review  an  arbitration  decision  under 
5  U.S.C.  7121(d).  or  an  agency  action 
againS  an  administrative  law  judge 
under  5  U.S.C.  7521,  and  the  decision 

is  based  on  a  finding  of  discrimination 
prohibited  under  5  U.S.C.  2302(b)(1): 

(3)  Attorney  fees  and  costs,  as 
authorized  by  5  U.S.C  1221(g)(2),  where 
the  appellant  is  the  prevailing  party  in 
an  appeal  under  5  U.S.C.  7701  and  the 
Board's  decision  is  based  on  a  finding 
of  a  Jirohibited  personnel  practice: 

(4)  Atiomey  fees  and  costs,  as 
authorized  by  5  U.S.C  1221(g)(1)(B), 
where  the  Bmrd  orders  corrective  action 
in  a  whistleblower  appeal  to  which  5 
U.S.C  1221  applies; 

(5)  Attorney  tiaes.  as  authorized  by  5 
U.S.C  1214(^2).  where  the  Board 
orders  corrective  action  in  a  Special 
Couinsel  complaint  under  5  U.S.C.  1214; 

(6)  Attorney  fees,  as  authorized  by  5 
U.S.C  1204(m).  where  the  respondent  is 
the  prevailing  party  in  a  Special 
Counsel  complaint  for  disciplinary 
action  imder  5  U.S.C  1215:  and 

(7)  Attorney  fees,  expert  witness  faes, 
and  litigation  expenses,  as  authorized 
by  the  Uniformed  Services  Employment 
and  Reemployment  Rights  Act.  38 
U.S.C  4324(cM4). 

(b)  Awards  of  consequential  damages. 
The  Board  may  ordar  payment  of 
consequential  damages,  including 
medical  costs  incurred,  travel  expenses, 
and  any  other  reasonable  and 
foreseeable  consequential  damages: 

(1)  As  authorized  by  5  U.S.C. 
1221(g)(l)(A)(ii).  where  the  Board  orders 
corrective  action  in  a  whistleblower 
appeal  to  which  5  U.S.C  1221  applies; 
and 

(2)  As  authorized  by  5  U.S.C. 
1214(g)(2),  where  the  Board  orders 


corrective  action  in  a  Special  Counsel 
complaint  under  5  U.S.C  1214. 

(c)  Airards  of  compensatory  damages. 
Thlb  Board  may  order  payment  of 
compensatory  damages,  as  authorized 
by  section  102  of  the  Qvil  RighU  Act  of 
1991  (42  U.S.C  1981a),  based  on  a 
finding  of  unlawful  intentional 
discrimination  but  not  on  an 
employment  practice  that  is  unlawful 
because  of  its  disparate  impact  under 
the  Qvil  Rights  Act  of  1964.  the 
Rehabilitation  Act  of  1973.  or  the 
Americans  with  Disabilities  Act  of  1990. 
Compensatory  damages  include 
pecuniary  losses,  futiure  pecimiary 
losses,  and  nonpecuniary  losses  such  as 
emotional  pain,  suffering, 
inconvenience,  mental  anguish,  and  loss 
of  enjoyment  of  life. 


11201.203    Prooeadings  for  attorney 

(a)  Form  and  content  of  request.  A 
request  for  attorney  fees  must  be  made 
by  motion,  must  state  why  the  appellant 
or  respondent  believes  he  or  she  is 
entitled  to  an  award  under  the 
applicable  statutory  standard,  and  must 
be  supported  by  evidence  substantiating 
the  amount  of  die  request.  Evidence 
supporting  a  motion  for  attorney  fees 
must  include  at  a  minimum: 

(1)  Accuirate  and  current  time  records: 

(2)  A  copy  of  the  terms  of  the  fee 
agreement  (if  any); 

(3)  A  statement  of  the  attorney's 
customary  Hilling  rate  for  similar  work 
if  the  attorney  has  a  billing  practice  or, 
in  the  absence  of  that  practice,  other 
evidence  of  the  prevailing  community 
rate  that  will  establish  a  market  value 
for  the  attorney's  services;  and 

(4)  An  established  attorney-client 
relationship. 

(b)  Addendum  proceeding.  (1)  A 
request  for  attorney  fees  will  be  decided 
in  an  addendum  proceeding  before  a 
judge  after  issuance  of  a  final  decision 
in  the  proceeding  on  the  merits, 
including  a  decision  accepting  the 
parties'  settlement  of  the  case. 

(2)  For  purposes  of  this  subpart,  a 
"proceeding  on  the  merits"  is  a 
proceeding  to  decide  an  appeal  of  an 
agency  action  under  5  U.S.C  section 
1221  or  7701,  an  appeal  under  38  U.S.C 
4324,  a  request  to  review  an  arbitration 
decision  under  5  U.S.C  7121(d),  a 
Special  Counsel  complaint  under  5 
U.S.C.  section  1214  or  1215,  or  an 
agency  action  against  an  administrative 
law  judge  imder  5  U.S.C.  7521. 

(3)  The  final  decision  in  the 
proceeding  on  the  merits  may  be  an 
initial  decision  of  a  judge  that  has 
become  final  under  section  1201.113  of 
this  part  or  a  final  decision  of  the  Board. 

Icf  Place  of  filing.  Where  the  decision 
in  the  proceeding  on  the  merits  was 


issued  by  a  judge  in  a  MSPB  regional  or 
field  office,  a  motion  for  attorney  fees 
mtist  be  filed  with  the  regional  or  field 
office  that  issued  the  decision.  Where 
the  decision  in  the  proceeding  on  the 
merits  was  issued  by  the  Board,  a 
motion  for  attorney  fees  must  be  filed 
with  the  Clerk  of  the  Board. 

(d)  rime  of  filing;  service.  A  motion 
for  attorney  fees  must  be  filed  as  soon 
as  possible  after  a  final  decision  of  the 
Board  but  no  later  than  60  days  after  the 
date  on  which  a  decision  becomes  fiiud. 
A  copy  of  the  motion  must  be  served  on 
the  other  parties  or  their  representatives 
at  the  time  of  filing.  A  party  may  file  a 
pleading  responding  to  the  motion 
within  the  time  limit  established  by  the 
judge. 

(e)  Hearing;  applicability  of  subpart  B. 
The  judge  may  hold  a  hearing  on  a 
motion  for  attorney  fees  and  may  apply 
appropriate  provisions  of  subp^  B  of 
this  part  to  the  addendum  proceeding. 

(f)  Review  by  the  Board.  The  judge 
will  issue  an  initial  decision  in  the 
addendum  proceeding,  which  shall  be 
subject  to  the  provisions  for  a  petition 
for  review  by  the  Board  under  subpart 
C  of  this  part. 

11201.204    Proceedinga  for  conaequential 
damagea  and  compeoielofy  demagea. 

(a)  Time  for  making  request  (1)  In  all 
instances  where  a  request  for 
consequential  damages  or  compensatory 
damages  is  made,  it  should  be  made  as 
early  as  possible  in  a  Board  proceeding 
before  an  administrative  judge  or 
administrative  law  judge  but  no  later 
than  the  first  pleading  filed  with  the 
three-member  Board. 

(2)  The  judge  or  the  Board,  as 
applicable,  may  waive  the  time  limit  for 
inAing  a  request  for  consequential 
damages  or  compensatory  damages  for 
good  cause  shown. 

(b)  Sendee.  A  copy  of  a  request  for 
consequential  damages  or  compensatory 
damages  must  be  served  on  the  other 
parties  or  their  representatives  when  the 
request  is  made.  A  party  may  file  a 
pleading  responding  to  the  request 
within  tiie  time  limit  established  by  the 
judge  or  the  Board,  as  applicable. 

(c)  Discretion  to  decide  in  merits 
proceeding  or  addendum  proceeding. 
When  a  request  for  consequential 
damages  or  compensatory  damages  is 
made,  the  judge  or  the  Board,  as 
applicable,  may: 

(1)  Consider  the  request  during  the 
proceeding  on  the  merits  and  rule  on 
the  request  in  the  decision  on  the  merits 
if  the  judge  or  the  Board,  as  applicable, 
determines  that  such  action  is  in  the 
interest  of  the  parties  and  will  promote 
efficiency  and  economy  in  adjudication; 
or 
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(2)  Defer  a  decision  on  the  request  for 
an  addendum  proceeding.  Except  as 
provided  in  paragraph  (e)  of  this 
section,  the  addendum  proceeding  will 
be  held  after  issuance  of  a  final  decision 
in  the  proceeding  on  the  merits.  As  used 
in  this  section,  a  "final  decision  in  the 
proceeding  on  the  merits"  has  the  same 
meaning  as  in  §  1201.203(b)  of  this  part. 

(d)  Initiation  of  addendum 
proceeding.  If  a  decision  on  a  request  for 
consequential  damages  or  compensatory 
damages  has  been  deferred  for  an 
addendum  proceeding,  the  judge  will 
schedule  the  proceeding  after  issuance 
of  an  initial  decision  that  becomes  final 
or  a  final  Board  decision. 

(e)  Discretion  of  Board  to  order 
addendum  proceeding.  Notwithstanding 
paragraphs  (a)  through  (d)  of  this 
section,  the  Board,  at  its  discretion,  may 
order  that  an  addendiun  proceeding  to 
decide  a  request  for  consequential 
damages  or  compensatory  damages  be 
held  prior  to  the  issuance  of  a  final 
decision  on  the  merits.  If  the  Board 
exercises  this  discretion,  the  Board 
order  wiU  provide  for  initiation  of  the 
addendiun  proceeding. 

(f)  Hearing;  applicability  of  subpart  B. 
The  judge  may  hold  a  hearing  on  a 
request  for  consequential  damages  or 
compensatory  damages  and  may  apply 
appropriate  provisions  of  subpart  B  of 
this  part  to  the  addendum  proceeding. 

(g)  Review  by  the  Board.  (1)  An  initial 
decision  issued  by  a  judge  under  this 
section,  whether  in  accordance  with 
paragraph  (c)(1)  of  this  section  or  in  an 
addendum  proceeding,  shall  be  subject 
to  the  provisions  for  a  petition  for 
review  by  the  Board  under  subpart  C  of 
this  part 

(2)  A  recommended  decision  issued 
by  an  administrative  law  judge  in 
accordance  with  paragraph  (c)(1)  of  this 
section  shall  be  subject  to  the  provisions 
of  subpart  D  of  this  part 

(h)  EEOC  review  of  decision  on 
compensatory  damages.  A  final  decision 
of  the  Board  on  a  request  for 
compensatory  damages  pursuant  to  the 
Civil  Rights  Act  of  1991  shall  be  subject 
to  review  by  the  Equal  Employment 
Opportunity  Commission  as  provided 
under  subpart  E  of  this  part. 

11201.206    Judicial  review. 

A  final  Board  decision  under  this 
subpart  is  subject  to  judicial  review  as 
provided  under  5  U.S.C  7703. 

Dated:  April  1, 1997. 
Robort  E.  Taylor, 

Clerk  of  the  Board. 

(FR  Doc.  97-6643  Filed  4-8-97;  8:45  am) 

BajJNQ  COOe  7400-«1-U 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1200 

Practices  and  Procaduras  for  Appeals 
and  Stay  Requeats  of  Personnel 
Actions  Allegedly  Based  on 
Whistleblowing 

AGENCY:  Merit  Systems  Protection 

Board. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUiMIAflY:  The  Merit  Systeeas  Protection 
Board  (MSPB  or  the  Board)  is  amending 
its  rules  of  practice  and  procedure  for 
whistleblower  appeals  to  implement  the 
provisions  of  Public  Law  103-424 
(MSPB  and  Office  of  Special  Coimsel 
reauthorization  of  1994)  that  Added  a 
new  personnel  action  and  amended 
another  in  the  statutory  provisions 
governing  prohibited  personnel 
practices;  and  added  a  requirement  that 
the  Board  refer  its  finHinga  to  the 
Special  Counsel  when  it  determines  in 
a  whistleblower  proceeding  that  a 
current  Federal  employee  may  have 
committed  a  prohibited  personnel 
practice.  The  Board  is  also  amending  its 
rules  of  practice  and  procedure  for 
whistleblower  appeals  to  include  a 
cross-reference  to  subpart  H  of  part  1201 
regarding  awards  of  attorney  fees  and 
consequential  damages.  The  purpose  of 
these  amendments  is  to  provide 
guidance  to  the  parties  to  MSPB  cases 
and  their  representatives  regarding  the 
new  and  amended  personnel  actions,  to 
refer  parties  and  their  representatives  to 
subpart  H  of  part  1201  for  the 
procedures  governing  requests  for 
attorney  fees  and  consequential 
damages,  and  to  provide  public  notice 
of  the  requirement  that  the  Board  refer 
certain  prohibited  personnel  practice 
findings  to  the  Special  Counsel.  The 
Board  is  implementing  other  provisions 
of  Public  Law  103-424  through  an 
amendment  to  its  rules  at  5  C^  part 
1201,  which  is  being  published 
simultaneously  with  this  amendment 
DATES:  Effective  date  April  9,  1997. 
Submit  written  comments  on  or  before 
June  9,  1997. 

ADDRESSES:  Send  comments  to  Robert  E. 
Taylor,  Clerk  of  the  Board,  Merit 
Systems  Protection  Board,  1120 
Vermont  Avenue.  NW,  Washington,  E)C 
20419.  Comments  may  be  sent  via  e- 
mail  to  mspbOmspb.gov. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  E.  Taylor,  Clerk  of  the  Board, 
(202)  653-7200. 

SUPPLEMENTARY  MFORMATION:  Public 
Law  103-424,  which  reauthorized  the 
Board  and  the  Office  of  Special  Counsel 


in  October  1994,  also  included  a 
number  of  provisions  that  affect  cases 
involving  prohibited  personnel 
practices,  especially  actions  based  on 
whistleblowing.  This  amendment  to  the 
Board's  rules  at  5  CFR  part  1209  reflecU 
two  of  those  provisions. 

New  and  Amended  Peraonnel  Actioiia 

Section  5  of  Public  Law  103-424  . 
amended  5  U.S.C.  2302(a)(2)(A),  the  list 
of  personnel  actions  that  may  form  the 
basis  for  a  prohibited  personnel 
practice,  to:  (1)  add  a  new  personnel 
action,  "a  decision  to  order  psychiatric 
testing  or  examination;"  and  (2)  replace 
the  existing  provision,  "any  other 
significant  change  in  duties  or 
responsibilities  which  is  inconsistent 
with  the  employee's  salary  or  grade 
level,"  with  an  amended  provision, 
"any  other  significant  change  in  duties, 
responsibilities,  or  working  conditions." 
Because  the  Board's  rules  at  5  CFR 
120g.4(a)  incorporate  the  statutory  list 
of  personnel  aotions  at  5  U.S.C 
2302(a)(2)(A),  it  is  necessary  to  amend 
the  Board's  rules  to  reflect  the  changes 
made  in  the  statutory  provision  by 
Public  Law  103-424. 

The  Board  has  ruled  that  these 
amendments  to  5  U.S.C.  2302(a)(2)(A) 
may  not  be  applied  retroactively  to 
cases  pending  on  the  effective  date  of 
the  amendments,  October  29, 1994, 
where  the  personnel  action  occiured 
prior  to  the  effective  date,  because  the 
amendments  enlarge  the  category  of 
conduct  that  may  form  the  basis  ef  a 
prohibited  personnel  practice.  See 
Caddell  v.  Department  of  Justice,  66 
M.S.P.R.  347,'352-54  (1995),  and  Briley 
V.  National  Archives  and  Records 
Administration,  71  M.S.P.R.  211,  223- 
224  (1996). 

Referrals  to  the  Special,  Counsel. 
Section  4(c)  of  Public  Law  103-424 
amended  5  U.S.C.  1221(f)  to  add  a  new 
requirement  that  when  the  Board 
determines  in  a  proceeding  under 
section  1221  of  titie  5  (governing 
individual  right  of  action  appeals  and 
certain  other  whistieblower  appeals) 
that  a  current  Federal  employee  may 
have  committed  a  prohibited  personnel 
practice,  the  Board  is  to  refer  tbe  matter 
to  the  Special  Counsel  for  investigation 
and  possible  prosecution  under  5  U.S.C 
1215.  The  Board  began  making  such 
referrals  to  the  Special  Counsel  soon 
after  this  provision  took  effisct  on 
October  29, 1994.  It  is  now  amending  its 
rules  at  5  CFR  part  1209  by  adding  a 
new  subpart  E  to  provide  public  notice 
that  it  is  required  to  make  such  referrals. 
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Crom-Reference  to  Subpart  H  of  Fut 
1201 

This  amendment  also  includes  a 
change  to  5  CFR  1209.3,  "Application  of 
5  CFR  part  1201,"  to  include  a  statement 
that  requests  for  attorney  fees  and 
consequential  damages  in  connection 
with  appeals  under  part  1209  are 
governed  by  subpart  H  of  part  1201. 

atations 

All  citations  to  MSPB  decisions  are  to 
West  Publishing  Company's  Merit 
Systems  Protection  Board  Reporter 
(M.S.P.R.).  This  publication  is  available 
in  many  law  libraries  and  some  public 
libraries.  It  is  also  available  in  the  MSPB 
Library,  1120  Vermont- Avenue,  NW,  8th 
Floor,  Washington.  DC,  which  is  open  to 
the  public  between  1:00  and  5:00  PM, 
Monday  through  Friday  (excluding 
Federal  holidays). 

The  Board  is  publishing  this  rule  as 
an  interim  rule  pursuant  to  5  U.S.C. 
1204(h). 

List  of  Sobfects  in  5  CFR  Put  1208 

Administrative  practice  and 
procedure,  Qvil  r^ts,  Government 
employees. 

Accordingly,  the  Board  amends  5  CFR 
part  1209  as  follows: 

PART  1209-{AMENDEO] 

1-2.  The  authority  citation  for  part 
1209  continues  to  read  as  follows: 

Aidhortty:  5  U.S.C  1204. 1221.  2302(b)(8). 
and  7701. 

3.  Section  1209.3  is  amended  by 
adding  at  the  end  of  the  existing  text  the 
following  sentence: 

fiaO0.3    Application  of  5  CFR  part  1201. 

•  •  •  The  Board  will  apply  the 
provisions  of  subpart  H  of  part  1201 
regarding  awards  of  attorney  fees  and 
consequential  damages  under  5  U.S.C. 
1221(g)  to  appeals  governed  by  this  part 

4.  Section  1209.4  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(aH9),  by  redesignating  paragraph  (a)(10) 
as  (a)(ll)  and  revising  it,  and  by  adding 
a  new  paragraph  (aHlO)  to  read  as 
follows: 

f  1200.4    Deflnltions. 

(a)  •  •  • 

•        •        •        •  '     • 

(10)  A  decision  to  order  psychiatric 
testing  or  examination;  or 

(11)  Any  other  significant  change  in 
duties,  responsibilities,  or  workii^ 
conditions. 


5.  Part  1209  is  amended  by  adding 
subpart  E  to  read  as  follows: 


Subpart  E— Rafarrais  to  ttw  Special 
Counaai 

11200.13    Raferral  of  findings  to  the 
Special  Couneei- 

When  the  Board  determines  in  a 
proceeding  under  this  part  that  there  is 
reason  to  believe  that  a  current  Federal 
employee  may  have  committed  a 
prohibited  personnel  practice  described 
at  5  use.  2302(b)(8),  the  Board  will 
refer  the  matter  to  the  Special  Counsel 
to  investigate  and  take  appropriate 
action  under  5  U.S.C.  1215. 

Dated:  April  1. 1997. 
Robsrt  E.  Taylor, 

Clerk  of  the  Board. 

[PR  Doc.  97-8644  Filed  4-8-97;  8:45  am] 

aaXMQ  COOC  740S-S1-U 


DEPARTMENT  OF  JUSTICE 

Immigratlofi  and  Naturalization 
Sarvica;  Exacutiva  Office  for 
Immigration  Review 

8CFR  Parts 

PNS 1788-00:  AQ  Order  No.  2071-07] 

RM1115-AE47 

Immigration  ar>d  Naturalization  Service 
ar>d  Executive  Office  for  Immigration 
Review;  Inapection  and  Expedited 
Removal  of  Allena;  Detention  and  * 
Removal  of  Allena;  Conduct  of 
Removal  Proceedlnga;  Aayium 
Proceduree;  Correction 

AGENCY:  Inunigration  and  Naturalization 
Service  and  Executive  Office  for 
Immigration  Review. 
ACTION:  Correction  to  interim  regulation. 

SUMMARY:  This  docimient  contains  a 
correction  to  the  interim  regulation, 
published  Thursday,  March  6, 1997  (62 
FR  10312),  relating  to  inspection  and 
expedited  removal  of  aliens,  detention 
and  removal  of  aliens,  conduct  of 
removal  proceedings,  and  asylum 
procedures. 

EFFECTIVE  DATE:  April  9, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Margaret  M.  Philbin,  (703)  305-0470 
(not  a  toll  free  call). 

SUPPlfMBfTARY  R«K)RMAT10N: 

Backgroond 

The  interim  regulation  that  is  the 
subject  of  these  corrections  amends  the 
regulations  of  the  Immigration  and 
Naturalization  Service  and  Executive 
Office  for  Immigration  Review  to 
implement  the  provisions  of  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996  governing 


expedited  and  regular  removal 
proceedings,  handling  of  asylum  claims, 
and  other  activities  involving  the 
apprehension,  determination,  hearing  of 
claims  and  iiltimately  the  removal  of 
inadmissible  and  deportable  aliens.  This 
rule  also  incorporates  a  number  of 
changes  which  are  part  of  the 
Administration's  reinvention  and 
regulation  streamlining  effort  On  April 
1,  1997,  a  correction  notice  (62  FR 
15362,  FR  Doc.  97-8105)  was  published 
correcting  those  technical  erron 
contained  in  the  interim  regulation. 
This  notice  corrects  an  additional 
technical  error  contained  in  the  interim 
regulation. 

Need  for  Correction 

As  published,  the  interim  regulation 
contained  errora  which  were  in  heed  of 
clarification. 

Correction  of  Pnblicadon 

Accordingly,  the  publication  on 
March  6, 1997,  of  the  interim  regulation 
(INS  No.  1788-96;  AG  Order  No.  2071- 
97),  which  was  the  subject  of  FR  Doc: 
97-5250,  is  corrected  as  followrs: 

13.23    [Corrected] 

1.  On  page  10333,  in  the  first  column, 
in  §  3.23(b)(1),  the  reference  to 
"%  208.22(f)"  at  the  end  of  paragraph 
(b)(1)  introductory  text  is  removed  and 
is  replaced  with  a  reference  to 
"S  208.22(e)". 
Roeemery  Hart, 
Federal  Register  Liaison  Officer. 
[FR  Doc.  97-«984  Filed  4-a-97;  8:4S  am] 

aiLLMa  COOe  4410-«7-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Dodwt  No.  NM-132.  Special  Conditions 
No.  2S-ANM-124] 

Special  Conditions:  Locltheed  Martin 
Aeroapace  Corp.  Model  L382J  Airplane 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
for  the  Lockheed  Martin  Aerospace 
Corp.  Model  L382J  airplane.  This 
airplane  will  have  a  novel  or  imusual 
design  feature(s)  associated  with  the 
installation  of  a  dual  head  up  display 
(HUD)  to  be  used  as  a  primary  flight 
display  (PFD)  for  all  regimes  of  normal 
operation.  The  HUD  will  satisfy  the 
besic  requirements  of  §  25.1321  and 
serve  as  the  primary  source  of  flight 
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director  command  information.  These 
special  conditions  contain  the 
additional  safety  standards  which  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  airworthiness 
standards  of  Part  25  of  the  Federal 
Aviation  Regulations  (FAR). 
EFFECTIVE  DATE:  May  9, 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Dale 
Dunford,  FAA,  Flight  Test  and  Systems 
Branch,  ANM-111,  Transport  Standards 
Staff,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  1601  lind 
Avenue  SW,  Renton,  Washington 
98055-4056;  telephone  206-227-2239. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  2, 1992,  Lockheed  Martin 
Aerospace  Co.  applied  for  an 
amendment  to  their  Type  Certificate  No. 
AlSO  to  include  their  new  Model 
L382J.  The  Model  L382J  is  a  derivative 
of  the  L382B/E/G  currentiy  approved 
under  Type  Certificate  No.  AlSO,  and 
features  a  new  engine  (with 
approximately  the  same  rated 
horsepower,  but  heavily  flat-rated)  and 
propeller,  both  of  which  are  controlled 
by  a  full  authority  digital  engine  control. 
Additionally,  the  flight  deck  is 
substantially  modified  by  the 
installation  of  four  liquid  crystal  ffight 
displays,  dued  head-up  displays,  and 
Mil-Std  1553  data  buses.  The  flight 
engineer  position  is  deleted,  requiring 
automation  of  some  functions  as  well  as 
redesign  of  the  front  and  overhead 
panels.  Some  structure  has  been 
modified  but  the  aerodynamics  of  the 
airplcme  are  essentially  unchanged.  The 
latest  Part  25  requirement  will  be  used 
for  all  significanUy  modified  portions  of 
the  Model  382J  (as  compared  to  the 
pr3sent  L382),  and,  for  die  unmodified 
portions  of  the  airplane,  the  applicable 
certification  standard  will  be  the  Part  25 
rules  that  were  effective  on  February  1, 
1965. 

The  existing  rule,  §  25.1321,  did  not 
anticipate  the  design  features, 
sjrmbology,  chromatic  limitations,  and 
pilot  view  constraints  associated  with 
most  HUDs.  This  particidar  HUD 
application  is  the  fint  attempt  to  qualify 
the  HUD  as  a  PFD.  Current  head  down 
displays  (HDD)  provide  all  primary  and 
other  information  without  requiring  the 
fUghtcrew  to  transition  from  one 
lighting  and  information  display  format 
to  another  and  are  very  tolerant  of  pilot 
head  position  regarding  acquiring 
primiuy  flight  data.  This  HUD 
application  would  require  the  flight 
creMrmember  using  the  HUD  to  limit 
head  position  in  order  to  ensure  the 
ability  to  acquire  the  necessary  flight 


information  and  to  fi^uenUy  transition 
to  a  different  lighting  condition  and 
display  format  to  acquire  flight  mode 
and  navigation  information.  These 
proposed  special  conditions  provide  all 
the  necessary  requirements  to  determine 
acceptability  of  tlie  HUD  as  a  PFD.  A 
proof  of  concept  effort  is  required  to 
substantiate  that  for  the  particular 
application  there  are  no  unsafe  features. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101. 
Lockheed  Martin  Aerosp(u:e  Corp.  must 
show  that  the  Model  L382J  meets  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  AlSO  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  changes  to  the  Model 
L382.  In  addition,  the  certification  basis 
includes  certain  special  conditions  and 
later  amended  sections  of  Part  25  that 
are  not  relevant  to  these  proposed 
special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  Part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  L382J  because  of  a  novel 
or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.40  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(aMl). 

Novel  or  Unnsoai  Design  Featnzos 

The  Model  L382J  will  incorporate  a 
novel  or  unusual  design  featiire  which 
is  a  dual  head  up  display  of  primary 
flight  information  in  a  monochromatic 
format  using  appropriate  symbology  that 
may  be  different  from  similar 
information  provided  in  the  head  down 
display. 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  L382J. 
Should  Lockhemi  Martin  Aerospace 
Corp.  apply  at  a  later  date  for  a  change 
to  the  type  certificate  to  include  another 
model  incorporating  the  same  novel  or 
unusual  design  feature,  the  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of 
§  21.101(a)(1). 


Diacnaaion  of  Cmnments 

Notice  of  Proposed  Special 
Conditions  No.  SC-96-5-NM  for  the 
Lockheed  Martin  Aerospace  Corp. 
Model  L382)  Airplane,  was  published  in 
the  Federal  Register  on  September  17, 
1996.  One  commenter  submitted 
comments. 

The  Qvil  Aviation  Authority  of  the 
United  Kingdom  submitted  comments 
on  the  Notice  of  Proposed  Special 
Condition  for  the  L382)  Dual  Head-up 
Display  (HUD)  installation  for  use  as 
primary  flight  displays  (PFD)  for  all 
phases  of  flight 

The  commenter  siiggests  that 
paragraphs  I.e.  and  2.b.  imply  a 
supplementary  HUD,  because  of  the 
requirement  for  the  pilot  to  transfer 
attention  between  the  HUD  and  the 
head  down  instnunentetion.  The 
commenter  requests  clarification  of  the 
intended  function  of  the  HUD,  since  this 
requirement  to  refer  to  other  displays 
seems  inconsistent  with  the  intended 
function  of  the  HUD  as  a  PFD.  The 
commenter  also  stetes  that  with  such  a 
requirement  for  this  transfer  in  pilot 
attention,  the  scan  task  woridoad  is 
significanUy  increased  and  should  be 
separately  assessed. 

The  FAA  believes  that  pilot  scan 
transitions  between  the  HUD  and 
instnmient  panel  are  a  natural, 
necessary  pilot  function  which  must  be 
accommodated  and  is  not  inconsistent 
with  its  use  as  a  PFD.  A  PFD  does  not 
provide  all  information  reqtiired  by  die 
pilot  in  the  normal  performance  of 
duties.  The  pilot  must  also  refer  to  other 
displays  for  awareness  of  navigation, 
communication,  engine,  and  other 
system  elements  of  information.  The 
PFD  HUD  is  not  always  the  sole  source 
of  primary  flight  information  in  the 
coclqiit,  and  FAA  experience  has  shown 
that  there  are  occasions  when,  though 
the  HUD  is  proven  fully  functional,  the 
pilot  prefers  to  use  the  instrument  panel 
PFD.  Two  prime  cases  are  recovery  from 
unusual  attitudes,  and  when  the  sim  is 
near  the  horizon,  direcdy  behind  the 
HUD.  The  FAA  recognizes  there  is  a 
potential  for  scan  transitions  between 
the  PFD  HUD  and  instrument  panel  to 
lead  to  delays,  hazardous 
misinterpretetion,  and  excessive 
cognitive  workload  if  the  designs  of 
these  instruments  are  not  mutually 
compatible.  Therefore,  the  FAA 
includes  this  compatibility  requirement 
in  the  special  condition  and  intends  to 
evaluate  the  integrated  HUD/instrument 
panel  design  for  task  performance, 
woridoad  and  pilot  mor  potential. 

The  commenter  stetes  uat  the  HUD 
could  not  be  approved  as  a  PFD  under 
the  provisions  of  JAR  25.1303  and  ACJ 
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25  1303.  JAR  25.1303  requires  that  the 
presentation  of  instruments  be  "clear 
and  unambiguous",  and  ACJ  25.1303 
specifies  that  the  primary  attitude 
display  should  distinguish  between 
"earth  and  sky"  by  the  use  of 
contrasting  shades  or  colors.  The 
commenter  states  that  there  is  strong 
evidence  that  a  monochrome  HUD 
cannot  provide  for  adequate  recognition 
and  recovery  from  unusual  attitudes, 
and  that  the  pilot  must  therefore  use  the 
color  PFD  on  the  instrument  panel  for 
this  purpose.  Hence,  the  HUD  cannot  b^ 
a  PFD. 

The  FAA  notes  that  there  are  some 
differences  between  the  FAR  and  JAR 
language  and  associated  advisory 
materials.  In  particular,  the  portion  of 
JAR  25.1303  quoted  by  the  commenter 
is  not  found  in  corresponding  FAA 
documents.  The  FAA  agrees  with  the 
fundamental  concern  expressed  by  the 
commenter,  and  in  paragraph  l.d.  of  the 
special  condition  requires  that  all 
information  be  presented  in  a  clear  and 
unambiguous  manner.  However,  the 
FAA  is  not  convinced  that  color  is  an 
essential  display  feature  of  a  PFD,  and 
that  the  ACJ  25.1303  specification  for 
the  use  of  contrasting  shades  and  colors 
for  the  primary  attitude  display  is  not 
found  in  FAA  advisory  materials.  FAA 
AC  25-11,  Transport  Category 
Electronic  Display  Systems,  states  that 
the  primary  purpose  of  display  color  is 
to  separate  information,  to  maike  the 
display  easier  to  interpret  with  less 
time,  workload,  and  error.  However,  the 
document  advises  that  symbol  size, 
shape  and  location  are  also  useful  for 
this  purpose,  and  the  AC  recommends 
that  at  least  two  of  these  features  be 
employed  for  the  display  of  critical 
information.  The  FAA  believes  that  the 
PFD  must  be  clear  and  unambiguous, 
but  is  willing  to  evaluate  alternatives  to 
the  use  of  color  in  a  monochrome  PFD 
HUD. 

With  regard  to  the  ability  to  use  the 
PFD  to  recognize  and  recover  from 
unusual  attitudes,  the  FAA  shares  the 
concern  of  the  commenter  and  specifies 
in  paragraph  l.g.  of  the  special 
condition  that  the  HUD  be  demonstrated 
to  be  adequate  for  this  purpose.  In  the 
past,  the  FAA  has  required  unusual 
attitude  recovery  functionality  of  some 
transport  HUD  installations. 

Compensating  special  fsatures,  in 
addition  to  the  artificial  horizon  and 
pitch  scale,  were  provided  in  these 
monochrome  HUD  designs,  which  the 
FAA  evaluated  in  flight  and  found 
sufficient  Therefore,  the  FAA  believes 
that  with  careful  evaluation,  a  HUD  PFD 
may  be  found  suitable  for  the  critical 
function  of  unusual  attitude  recognition 
and  recovery.  The  FAA  also 


acknowledges  that  many  pilots  may 
prefer  the  color  PFD  for  unusual  attitude 
recovery,  as  well  as  other  fiight 
conditions  referred  to  above,  therefore 
we  have  included  the  requirement  to 
accommodate  transition  between  the 
displays  in  paragraph  I.e. 

The  commenter  states  that  a 
monochrome  HUD  caimot  satisfy  the 
color  coding  criteria  of  AC  25-11  which 
specify  the  identification  of  system 
limits  and  warnings  with  the  color  red. 

The  FAA  agrees  that  the  monochrome 
HUD  cannot  comply  with  color  coding 
criteria  found  in  AC  25-11,  because  no 
color  coding  is  employed.  The  FAA,  as 
stated  previously,  does  not  believe  that 
the  use  of  color  is  absolutely  required. 
An  FAA  policy  memorandum,  entitled 
Low  and  High  Speed  Awareness  Cues 
for  Linear  Tape  Displays,  issued  by  the 
Transport  Airplane  Directorate  on 
September  12, 1996,  states  that  other 
techniques,  such  as  cross-hatching,  may 
be  used  in  a  monchromatic  HUD  to 
provide  the  required  distinction 
between  zones  of  different  meaning. 

The  other  purpose  of  the  color  coding 
criteria  is  to  prevent  the  use  of 
hazardously  misleading  variations  to  the 
standard  color  coding,  in  particular  the 
use  of  red,  amber  and  green.  Since  the 
monochrome  display  does  not  assign 
any  meaning  to  colors,  it  does  not 
violate  this  intent  of  the  coding  criteria. 
As  stated  before,  the  FAA  intends  to 
evaluate  the  monochrome  HUD  for 
unsatisfactory  delays,  errors  or 
workload  in  the  interpretation  of  the 
displayed  information.  For  example,  the 
FAA  intends  to  evaluate  the 
monochrome  display  to  provide 
equivalent  cues  for  high  and  low  speed 
awareness  in  accordance  with 
§§  25.1303  and  25.1541.  Beyond  this, 
the  FAA  is  willing  to  entertain  specific 
recommendations  for  monochrome 
display  criteria. 

The  commenter  states  that  for  the 
dual  HUD  installation,  the  simultaneous 
use  of  both  HUDs  should  not  be 
permitted  and  a  means  to  prevent 
simultaneous  use  should  be  provided. 
The  commenter  states  that  the  HUD  is 
so  compelling  that  pilots  will  not  scan 
other  instruments  as  required  for  safe 
fli^t. 

The  FAA  agrees  that  the  crew  must 
monitor  cockpit  instrumentation  to 
maintain  awareness  of  aircraft  system 
status  and  flight  parameters  and  to 
detect  the  onset  of  unsafe  conditions. 
The  FAA  believes  this  monitoring 
function  to  be  central  to  the  pilot's 
airmanship  responsibilities  and 
training.  A  myopic  concentration  on  a 
single  task  or  instrument  would  be 
contrary  to  competent,  disciplined 
p«fonnance  of  pilot  duties,  but  the 


FAA  does  not  have  enough  data  to 
support  the  contention  that  the  use  of  a 
HUD  causes  unsatisfactory  pilot 
monitoring  of  aircraft  systems.  The  use 
of  a  HUD,  whether  PFD  or  not,  does  not 
inherently  prevent  or  hinder  the  pilot 
from  scanning  other  instruments  and 
displays. 

The  commenter  states  that  during  the 
cruise  phase  of  flight,  the  pilot  might  be 
seated  at  a  relaxed  sitting  position,  away 
from  the  E>esign  Eye  Position,  and 
unable  to  detect  an  upset  condition  with 
the  HUD.  This  may  prevent  the  approval 
of  the  HUD  as  a  PFD. 

The  HUD,  in  most  cases,  is  not  as 
tolerant  of  variant  head  positions  as 
other  cockpit  displays.  The  proposed 
special  condition  requires  that  the  HUD 
be  installed  so  that  the  Eyebox  is 
laterally  and  vertically  centered  on  the 
cockpit  Design  Eye  Position  (DEP). 
According  to  §§  25.773  and  25.777.  the 
DEP  is  the  optimum,  secure  seating 
position  from  which  the  pilot  can  see 
the  instruments  and  the  outside  view, 
and  operate  the  airplane  controls.  The 
pilot  responsible  for  flying  the  airplane 
must  be  properly  seated  at  or  near  the 
DEP  in  order  to  monitor  the  displays 
and  operate  the  controls.  If  that  pilot  is 
using  the  HUD  as  a  PFD,  then  the 
relaxed  seating  position  normally  used 
by  pilots  in  the  cruise  phase  may  not  be 
satisfactory  if  the  minimimi  monocular 
Field  of  View  is  not  visible. 

The  special  condition  states  minimum 
HUD  eye  box  dimensions,  in  paragraph 
2.g.,  and  also  states  that  a  larger  eyebox 
may  be  required  for  a  PFD  HUD.  The 
HUD  must  also  not  place  unreasonable, 
or  physiologically  burdensome 
limitations  on  head  position  when  used 
extensively  on  long  flights.  Given  these 
requirements,  the  FAA  believes  it  is 
reasonable  to  require  the  pilot  to  be 
properly  seated  to  perform  his/her 
duties,  even  if  the  permissible 
displacements  from  the  DEP  are  more 
limiting  for  use  of  the  HUD  than  for  use 
of  head  down  displays. 

The  commenter  states  that  since  the 
head  down  displays  would  often  be 
used  to  display  oidy  navigation/raigine 
information,  the  pilots  would  not  be 
able  to  cross  monitor  each  other's 
primary  flight  Information.  The 
commenter  states  that  this  is  not 
acceptable. 

The  FAA  does  not  have  a  specific 
requirement  that  one  pilot  always  be 
able  to  view  the  other  pilot's  primary 
flight  display.  The  FAA  requires  that  the 
display  of  hazardously  misleading  data 
and  the  loss  of  all  indications  of  certain 
primary  flight  parameters  be  sufficiently 
improbable.  The  ability  to  view  the 
other  pilot's  primary  flight  data  can  be 
a  useful  technique  to  detect  misleading 
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information  and  to  monitor  airplane 
progress  during  some  phases  of  flight 
But  there  are  other  techniques  including 
automatic  parameter  comparisons  and 
annunciation  of  miscompares  and 
excessive  deviations.  In  some  airplanes, 
a  pilot  may  be  able  to  temporarily  select 
the  other  pilot's  information  for  display. 
Therefore,  the  FAA  does  not  believe  that 
a  head  down  PFD  for  each  pilot  must 
always  be  displayed. 

The  commenter  states  that  a 
monochrome  HUD  PFD  would  be 
significantly  cluttered  and  that  the  level 
of  clutter  must  be  carefully  assessed. 

The  FAA  is  also  concerned,  wants 
clutter  to  be  minimized  (paragraph  l.d.), 
and  intends  to  carefully  assess  the  level 
of  clutter  in  the  HUD.  Clutter  is  a 
concern  both  for  the  pilot's  ability  to  see 
through  the  display  to  the  outside  view, 
and  the  pilot's  ability  to  quickly  and 
accurately  pick  out  the  desired/essential 
information  from  the  clutter. 

The  commenter  concludes  that  the 
application  of  Head  Up  Displays  as 
stand  alone  Primary  Flight  Displays 
should  not  be  approved  because  the 
monochrome  HUD  does  not  meet  all 
current  certification  criteria  for  PFD. 
Therefore,  the  commenter  states  that  a 
dual  HUD  installation  must  be 
supported  by  an  installation  of  dual 
conventional,  color,  head  down  PFDs, 
simultaneously  displayed  to  each  pilot 

The  FAA  acknowledges  the 
commenter's  concerns  and  intends 
evaluate  whether,  and  if  so  how.  the 
dual-HUD  installation  should  be 
supported  by  the  head  down  display  of 
primary  flight  data.  The  FAA  intends  to 
evaluate  the  adequacy  of  design  feattires 
that  prtrvide  automatic  and  on-demand 
selection  of  the  PFD  mode  on  the  head 
down  displays. 

Condnsion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplanes.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
manu&cturer  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

List  of  SubjectB  in  14  CFR  Part  2S 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

AoAavitjr:  49  U.S.C.  106(g),  40113, 44701- 
44702,  44704. 

The  Special  Conditioiis 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 


certification  for  the  Lockheed  Martin 
Aerospace  Corp.  L382J  airplanes. 

1.  Display  Requirements 

a.  The  HUD  must  provide  adequate 
information  to  permit  rapid  evaluation 
of  the  airplane's  flight  state  and  position 
during  all  phases  of  flight.  This  must  be 
shown  to  be  adequate  for  manually 
controlling  the  airplane,  and  for 
monitoring  the  performance  of  the 
automatic  flight  control  system.  The 
monochrome  HUD  must  be  compliant 
with  the  display  criteria  contained  in 
Advisory  Circular  25-11.  except  for  the 
color  criteria.  The  HUD  system 
adequacy  for  use  while  manually 
controlling  the  airplane  shall  be 
demonstrated  and  evaluated  according 
to  the  rating  levels  outlined  below.  This 
task  orientml  evaluation  must  consider 
all  normal,  abnormal  and  emergency 
operations,  with  single  and  multiple 
failures  not  shown  to  be  extremely 
improbable  and  is  extended  to  all  HUD 
display  formats,  unless  use  of  specific 
formats  is  prohibited  for  specific  phases 
of  flight.  The  rating  levels  for  this 
evaluation  are: 

(1)  Satisfactory:  Full  performance 
criteria  can  be  met  with  routine  pilot 
effort  and  attention. 

(2)  Adequate:  Adequate  for  continued 
safe  flight  and  landing;  fiill  or  specified 
reduced  performance  can  be  met,  but 
with  heightened  pilot  effort  and 
attention. 

(3)  Controllable:  Inadequate  for 
continued  safe  flight  and  landing,  but 
controllable  for  retiun  to  a  safe  flight 
condition,  safe  flight  envelope  and/or 
reconfiguration  so  that  the  handling 
qualities  are  at  least  adequate. 

The  pilot  workload  and  compensation 
will  be  allowed  to  progressively  vary 
with  failure  state,  atmospheric 
disturbance  level  and  flight  envelope. 
Specifically,  within  the  normal  flight 
envelope,  \he  ratings  must  not  be  less 
than  adequate  in  moderate  atmospheric 
disttirbance  for  probable  bilures.  and 
must  not  be  less  than  adequate  in  light 
atmospheric  disturbance  for  improbable 
failures. 

b.  The  ciurent  mode  of  the  flight 
guidance/automatic  flight  control 
system,  shall  be  clearly  annunciated  in 
the  HUD  unless  it  is  displayed 
elsewhere  in  close  proximity  to  the 
HUD  field  of  view  and  shown  to  be 
equivalentiy  conspicuous.  Likewise, 
other  essential  information  and  alerts 
which  are  related  to  displayed 
information  and  may  require  immediate 
pilot  action  must  be  displayed  for 
instant  recognition.  Such  information 
includes  malfunctions  of  primary  data 
sources,  guidance  and  control,  and  * 


excessive  deviations  which  require  a  go 
around. 

c.  If  a  wind  shear  detection  system,  a 
ground  proximity  warning  system 
(GPWS),  or  a  traffic  alot  ana  collision 
avoidance  system  (TCAS)  is  installed, 
then  the  guidance,  warnings,  and 
annunciations  required  to  1^  a  part  of 
these  systems,  and  normally  required,  as 
part  of  the  approved  design,  to  be  in  the 
pilot's  primary  field  of  view,  must  be 
displayed  on  the  HUD. 

a.  Symbols  must  appear  dean-shaped, 
clear,  and  explicit.  lines  must  be 
narrow,  sharp-edged,  and  without  halo 
or  aliasing.  Symbols  must  be  stable  with 
no  discernible  flicker  or  jitter. 

e.  For  all  phases  of  flight,  the  HUD 
must  update  the  positions  and  motions 
of  primary  control  symbols  with 
sufficient  rates  and  latencies  to  support 
satisfactory  TnAi)ual  control 
performance. 

f.  The  HUD  display  must  present  all 
information  in  a  clear  and  unambiguous 
manner.  Display  clutter  must  be 
minimized.  The  HUD  symbology  must 
not  excessively  interfere  with  pilots' 
forward  view,  ability  to  visually 
maneuver  the  airplane,  acquire 
opposing  traffic,  and  see  the  runway 
environment  Some  data  elements  of  ' 
primary  flight  displays  are  essential  or 
critical,  and  must  not  be  removed  by 
any  declutter  function.  Changes  in  the 
display  format  and  primary  flight  data 
arrangement  should  be  minimized  to 
prevent  confusion  and  to  enhance  the 
pilots'  ability  to  interpret  vital  data. 

g.  The  content,  arrangement  and 
format  of  the  information  must  be 
sufficienUy  compatible  with  the  head 
down  displays  to  predude  pilot 
confusion,  misinterpretation,  or 
excessive  cognitive  workload. 
Immediate  transition  between  the  two 
displays,  whether  required  by 
navigation  duties,  failure  conditions, 
unusual  airplane  attitudes,  or  other 
reasons,  must  not  present  difficulties  in 
data  interpretation  or  delays/ 
interruptions  in  the  crew's  ability  to 
manually  control  the  airplane  or  to 
monitor  the  automatic  flight  control 
system. 

h.  The  HUD  display  must  be 
demonstrated  to  be  adequate  for 
airplane  recovery  from  imusual 
attitudes.  This  capability  must  be  shown 
for  all  fneseeable  modes  of  upset, 
induding  crew  mishandling,  autopilot 
feilure  (including  "slowovers"),  and 
turbulence/gust  encountos. 

2.  Installation  Requirements 

a.  The  arrangement  of  HUD  display 
controls  must  be  visible  to  and  within 
reach  of  the  pilot  fivm  any  normal 
seated  position.  The  position  and 
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movement  of  the  controls  must  not  lead 
to  inadvertent  operation.  The  HUD 
controls  must  be  adequately  illiuninated 
for  all  normal  background  lighting 
conditions,  and  must  not  create  any 
objection^le  reflections  on  the  HUD  or 
other  flight  instruments. 

b.  The  display  brightness  must  be 
satisfactory  in  the  presence  of 
dynamically  changing  background 
(ambient)  lighting  conditions.  If 
automatic  control  is  not  provided,  it 
must  be  shown  that  a  single  setting  is 
satisfactory.  When  the  brightness  level 
is  altered,  the  relative  luminance  of  each 
displayed  symbol,  character,  or  data 
shall  vary  smoothly.  In  no  case  shall  any 
selectable  brightness  level  allow  any 
information  to  be  invisible  while  other 
data  remains  discernible.  There  shall  be 
no  objectionable  brightness  transients 
when  transitioning  between  manual  and 
automatic  control.  The  HUD  data  shall 
be  visible  in  lighting  conditions  from  0 
fL  to  10,000  fL.  If  certain  lighting 
conditions  prevent  the  crew  to 
adequately  seeing  and  interpreting  HUD 
data  (for  example,  flying  direcUy  toward 
the  sun),  accommodation  must  be 
provided  to  permit  the  crew  to  make  a 
ready  transition  to  the  head  down 
displays. 

c.  To  the  greatest  extent  practicahle, 
the  HUD  controls  must  be  integrated 
with  other  controls,  including  the  flight 
director,  to  minimize  the  ciew  workload 
associated  with  HUD  operation  and  to 
ensure  flightcrew  awareness  of  engaged 
flightguidance  modes. 

d.  Ine  installation  of  the  HUD  system 
must  not  interfere  or  restrict  other 
installed  equipment  such  as  emergency 
oxygen  masks,  headsets,  or 
microphones.  The  installation  of  the 
HUD  must  not  adversely  affect  the 
emergency  egress  provisions  for  the 
flightcrew,  or  significantly  interfere 
with  crew  access.  The  system  also  must 
not  hinder  the  crew's  movement  while 
conducting  any  flight  procedures. 

e.  The  installation  of  the  HUD  system 
must  not  present  the  crew  with  any 
objectionable  glare  or  reflection  in  any 
lighting  conditions.  This  is  equally 
applicable  from  glare  or  reflections 
visible  on  the  HUD  system  itself,  or  that 
originating  from  the  HUD  system  and 
visible  in  other  areas  such  as  the 
windshield.  The  installation  of  the  HUD 
system  must  not  significantly  obstruct 
either  pilot's  external  field  m  view 
when  both  combiners  are  deployed.  The 
external  view  requirements  of  §  25.773 
must  be  retained  with  both  combiners 
deploved. 

[.  Tne  HUD  system  must  be  designed 
and  installed  to  prevent  the  possibility 
of  pilot  injury  in  the  event  of  an 
accident  or  any  other  foreseeable 


circumstance  such  as  turbulence 
encounter,  hard  landing,  bird  strike,  etc. 
The  installation  of  the  HUD,  including 
overhead  unit  and  combiner,  must 
comply  with  the  head  injury  criteria  of 
§  25.562,  Amendment  25-64. 

g.  The  design  eyebox  shall  be  laterally 
and  vertically  centered  around  the 
respective  pilot's  design  eye  position, 
and  must  be  large  enough  that  the 
minimum  monocular  field  of  view  is 
visible  at  the  following  minimum 
displacements  from  the  cockpit  Design 
Eye  Position: 

Lateral:  1.5  inches  left  and  right 
Vsrtical:  1.0  inches  up  and  down 
Longitudinal:  2.0  inches  fore  and  aft 

These  requirements  must  be  met  for 
pilots  from  5'2"  to  6'3"  tall,  while  seated 
with  seat  belts  &stened  and  with  the 
pilot  positioned  at  the  design  eye 
position  (ref.  §  25.777(c)).  Larger  eyebox 
dimensions  may  be  required  for  meeting 
operational  requirements  for  use  as  a 
full  time  primary  flight  display. 

h.  The  HUD  system  combiner  must 
not  create  any  objectionable  distortion 
of  the  pilot's  external  view.  The  optical 
qualities  (accommodation,  luminance, 
vergence)  of  the  HUD  shall  be  uniform 
across  the  entire  field  of  view.  When 
viewed  by  both  eyes  from  any  off-center 
position  within  the  eyebox.  non- 
uniformities  shall  not  produce 
perceivable  differences  in  binocular 
view.  Notwithstanding  compliance  with 
these  minimum  eyebox  dimensions,  the 
HUD  eyebox  must  be  large  enough  to 
adequately  serve  as  a  primary  flight 
display  without  inducing  adverse  effects 
on  pilot  vision  and  fatigue. 

3.  System  Requirements 

a.  The  HUD  system  must  be  shown  to 
perform  its  intended  function  as  a 
primary  flight  display  during  all  phases 
of  flight  The  normal  operation  of  the 
HUD  system  cannot  adversely  affect,  or 
be  adversely  affected  by  other  airplane 
systems.  Malfunctions  of  the  HUD 
system  which  cause  loss  of  all  primary 
flight  information,  including  that 
displayed  on  HUDs  and  head  down 
instruments,  shall  be  extremely 
improbable. 

b.  The  criticality  of  the  HUD  system's 
function  to  display  flight  and  navigation 
data,  including  the  potential  to  display 
hazardously  misleading  information, 
must  be  assessed  according  to 

§§  25.1309  and  25.1333,  Advisory 
Circiilar  (AC)  25-11  paragraph  4.a.,  and 
AC  25.1309-lA.  All  alleviating 
flightcrew  actions  that  are  considered  in 
the  HUD  safety  analysis  must  be 
validated  during  testing  for 
incorporation  in  the  airplane  flight 


manual  procedures  section  or  for 
inclusion  in  type-specific  training. 

c.  Since  the  display  of  hazardously 
misleading  information  on  more  than 
one  primary  flight  display  must  be 
extremely  improbable,  HUD  system 
software  which  generates,  displays  or 
affects  the  generation  or  display  of 
primary  flight  information  shall  be 
developed  to  Level  A  requirements,  as 
specified  by  RTCA  Document  DO-178B, 
"Software  Considerations  in  Airborne 
Systems  and  Equipment  Certification." 

d.  The  HUD  system  must  monitor  the 
position  of  the  combiner  and  provide  a 
warning  to  the  crew  when  the  combiner 
position  is  such  that  confbrmal  symbols 
will  be  hazardously  misaligned. 

e.  The  HUD  system  must  be  shown 
adequate  for  airplane  control  and 
guidance  during  an  engine  failure 
during  any  phase  of  flight. 

f.  There  must  be  no  adverse 
physiological  effects  of  long  term  use  of 
the  HUD  system,  such  as  fatigue  or  eye 
strain,  that  cause  the  pilot  to  have  to 
revert  to  the  HDD.  Use  of  the  HUD 
system  also  caimot  require  excessive 
cognitive  workload  or  unreasonable 
limitations  on  head  position. 

g.  The  HUD  system  must  be  shown  to 
comply  with  the  high  intensity  radiated 
fields  certification  requirements 
specified  in  another  special  condition, 
not  yet  finalized. 

Issued  in  Ronton,  Washington,  on  March 
24, 1997. 

Stewart  R.  Miller, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 
|FR  Doc.  97-9152  Filed  4-a-^7;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Doctot  Na  97-ACE-5] 

Removal  of  Class  D  Airspace,  Marshall 
Army  Airfield.  Ft  Riley,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  removes  the  Class 
D  airspace  area  at  Marshall  Army 
Airfield.  Ft.  Riley,  ICS.  The  Control 
Tower  at  Marshall  Army  Airfield  is  not 
in  operation  and  will  not  be  operational 
in  the  foreseeable  future. 
DATES:  Effective  date:  0901  UTC  July  17. 
1997. 
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Comment  date:  Comments  must  be 
received  on  or  before  May  15,  1997. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Operations  Branch,  Air  Traffic  Division, 
ACE-530,  Federal  Aviation 
Administration,  Docket  Number  97- 
ACE-5, 601  East  12th  St.,  ICansas  City, 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  am.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  houra 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Operations  Branch,  ACE-530C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  ICansas  City,  Missouri  64106; 
telephone  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The 
control  tower  at  Marshall  Army  Airfield, 
Ft.  Riley,  KS,  has  been  closed  and  will 
not  be  operational  in  the  foreseeable 
future.  The  Department  of  the  Army  has 
requested  the  Class  D  airspace  be 
removed.  However,  the  Class  E2  and  E4 
surface  area  will  be  retained. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  This 
removal  is  required  because  the  control 
tower  is  no  longer  operational.  Unless  a 
written  adverse  or  negative  comment,  or 
a  written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  ndemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 


notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
conunent  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Dociwt. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ACE-5."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
nile"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Sulqects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Anthority:  49  U.S.Q  106(g);  40103,  40113, 
40120:  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    lAmended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  5000    Class  D  airspace 


ACEKSD    FL  Riley,  KS.  (Removedl 

•         •         •         •         • 

Issued  in  ICansas  City,  MO,  on  March  12, 
1997. 

Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  97-9139  Filed  4-8-97;  8:45  ain) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[AirspKM  Docket  No.  9ft-AQL-32] 

Establishment  of  Class  E  AirsfMce;    . 
Hlllsboro,  ND,  Hlllsboro  Municipal 
Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airapace  at  Hilbboro,  ND.  A  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SLAP) 
to  Runway  16  and  a  GPS  SLAP  to 
Runway  34  have  been  developed  for 
Hillsboro  Municiptal  Airport.  Controlled 
airspace  extending  upward  from  700  to 
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1200  feet  above  agound  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  The  intended  eHiect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procediires  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 
EFFECTIVE  DATE:  0901  UTC,  July  17. 
1997. 

FOR  FURTHER  MFORMATKM  CONTACT:  John 
A.  Claylx>m.  Air  TrafBc  Division, 
Operations  Branch,  AGL-530.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  E)es  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 

SUPPt-EMBfTARY  MFORMATKM: 

Histoiy 

On  Monday.  January  27, 1997,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Hillsboro.  ND  (62  FR  3845).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrunent  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enrout3  and  terminal  environments. 

kiterested  parties  were  invited  to 
participate  in  this  ridemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4.  1996,  and  effective 
September  16. 1996.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequenUy  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Hillsboro,  ND.  to  accommodate  aircraft 
executing  the  GPS  Runway  16  SLAP  and 
the  GPS  Runway  34  SLAP  at  Hillsboro 
Miuiicipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
ACL  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 


current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Anthority:  49  U.S.C  106(g).  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996.  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         •         •         • 

AGL  ND  E5  HilUmro,  ND  [New] 

Hillsboro  Municipal  Airport.  ND 
(lat  47*21'34  "N.  long.  97»03'38"W) 
That  ainpace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Hillsboro  Municipal  Airport. 

•  •         •         •         • 

Issued  in  Des  Plaines,  Illinois  on  March  26, 
1997. 

Maureen  Woods, 

Manager.  Air  Traffic  Division. 

[FR  Doc.  97-9135  Filed  4-8-97;  8:45  am] 

BRJJNQ  COOC  4*10-13-11 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  96-AGL-33] 

Modification  of  Class  E  Airspace;  St 
Cloud,  MN,  St  Cloud  Regional  Airport 

AGENCY:  Federal  Aviation 
Administiation  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
Airspace  at  St.  Cloud,  MN.  A  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SLAP) 
to  Rimway  5  and  a  GPS  SIAP  to  Runway 
23  have  been  developed  for  St.  Cloud 
Regional  Airport.  Controlled  airspace 
extending  upward  from  700  to  1,200  feet 
above  groimd  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instnunent  conditions  frtim  other 
aircraft  operating  in  visual  weather 
conditions. 

EFFECTIVE  DATE:  0901  UTC,  July  17, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  January  27, 1997,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E  airspace  at  St 
Cloud.  MN  (62  FR  3841).  The  proposal 
was  to  add  controlled  airspace 
extending  upward  from  700  to  1 .200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
diuing  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
from  700  feet  or  more  above  the  siirface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4. 1996.  and  effective 
September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  docimient  will  be 
published  subsequenUy  in  the  Order. 
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The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airspace  at  St 
Cloud,  MN,  to  accommodate  aircraft 
executing  the  GPS  Rimway  5  SLAP  and 
the  GPS  Runway  23  SLAP  at  St.  Cloud 
Regional  Airport.  Controlled  airspace 
extending  upward  from  700  to  1,200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to 
circiunnavigate  the  area  or  otherwise 
comply  with  IFR  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regidatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Attthoritj:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389:  14  CFR  11.69. 

171.1    [AmendMl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLMNE5    St  Clood.  MN  [Rariaed] 
St  Cloud  Regional  Airport.  MN 


(Lat.  45'32'43  "  N.  long.  94"03'30"  W) 
St.  Cloud  VOR/DME 

(Lat  45"'32'28"  N.  long.  94»03'27"  W) 
That  airspace  extending  upward  from  700 
feet  abov6  the  surfoce  within  a  6.S-mlle 
radius  of  the  St.  Cloud  Regional  Airport,  and 
within  2.4  miles  each  side  of  the  St.  Cloud 
VOR/DME  118  radial  extending  from  the  6.5- 
mile  radius  to  7.5  miles  southeast  of  the 
airport. 
*         *         »         *         » 

Issued  in  Des  Plaines,  Illinois  oc  March  26. 
1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  97-9134  Filed  4-8-97;  8:45  am) 

BILUNQ  COOe  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  96-AQL-34] 

Establishment  of  Class  E  Airspace;  St 
Cloud,  MN,  St  Cloud  Regional  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  St.  Cloud,  MN.  Recent 
initiation  of  part  135  air  carrier 
operations  and  an  increase  in  general 
aviation  jet  and  turboprop  aircraft 
operations  have  occurred  at  St.  Cloud 
Regional  Airport.  Controlled  airspace 
extending  upward  from  the  siuface  is 
needed  to  contain  these  aircraft 
executing  instrument  approach 
procedures.  The  intended  affect  of  this 
proposal  is  to  provide  segregation  of 
aircraft  using  instnmient  approach 
procedures  in  instrument  conditions 
fit)m  other  aircraft  operating  in  visual 
weather  conditions. 
EFFECTIVE  DATE:  0901  UTC,  July  17, 
1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
John  A.  Claybom,  Air  TrafBc  Division, 
Operations  Branch,  AGL-530.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPtEMENTARY  INFORMATION: 

Histoiy 

On  Monday,  January  27, 1997,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
St  Qoud,  MN  (62  FR  3842).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Ftight  Rules 
(IFR)  operations  in  controlled  airspace 


during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  paragraph  6002 
of  FAA  Order  7400.9D  dated  September 
4, 1996,  and  effective  September  16, 
1996,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
dociunent  will  be  published 
subsequenUy  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regtilations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
St  Cloud,  MN,  to  accomiiiodate  aircraft 
executing  the  instrument  flight 
procedures  at  St.  Cloud  Regional 
Airport.  Controlled  airspace  extending 
upward  fixtm  the  surface  is  needed  to 
contain  aircraft  executing  these 
procedures.  The  area  will  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  ar^ 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  .11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SubfectB  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 
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Antbority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389:  14  CFR  11.69. 

§71.1    [Aimnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996.  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  6O02    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

•  •         •         •         • 

AGLMNE2    St.  Cload,  MN  [New] 

St.  Cloud  Regional  Airport.  MN 

(Ut  45'32'43"N.  long.  94*03'30"W.) 
St.  Cloud  VOR/DME 

(Ut  45''32'28  N.  long.  94*03'27"W) 
Within  a  4-nule  radiu«  of  the  St.  Cloud 
Regional  Airport,  and  within  2.4  miles  each 
side  of  the  St.  Cloud  VOR/DME  118  radial, 
extending  from  the  4-niile  radius  to  7.5  miles 
southeast  of  the  airport  This  Class  E  airspace 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

*  •         •         •         • 

Issued  in  Des  Plaines,  Illinois,  on  March 
26.  1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  97-9133  Filed  4-8-97:  8:45  am] 

BUJN6  COOC  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[AJrapece  Doctol  No.  96-AGL-3S] 

Mo<ttfication  of  Class  E  Airspace; 
Maddnac  Island.  Mi,  Macldnac  Island 
Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Mackinac  Island,  MI.  A 
Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  26  has 
been  developed  for  Mackinac  Island 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 


EFFECTIVE  DATE:  0901  UTC.  July  17, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  January  27,  1997,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E  airspace  at 
Mackinac  Island,  MI  (62  FR  3843).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4. 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  doctiment  will  be 
published  subsequenUy  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airspace  at 
Mackinac  Island,  MI,  to  accommodate 
aircraft  executing  the  GPS  Runway  26 
SIAP  at  Macldnac  Island  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  area  will  be  depicted  on 
appropriate  aeronautical  charts  thereby 
enabling  pilots  to  circumnavigate  the 
area  or  otherwise  comply  with  IFR 
procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  Therefore,  this  regtilaiton — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  imder  EKDT 
Regulatory  Policies  and  Prcx:edures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 


impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389:  14  CFR  11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  ES  Mackinac  bland,  MI  (Rievisedl 

Macldnac  Island  Airport,  MI 

(Ut.  45"51'54"  N,  long.  84»38'14"  W) 
Chipi>ewa  County  International  Airport,  MI 

(Lat.  46''14'52"  N,  long.  84°28'15"  W) 
PelUton  VORTAC) 

(Ut  45»37'50"  N,  long.  84»39'51"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Mackinac  Island  Airport,  and 
that  airspace  extending  upward  from  1,200 
feet  above  the  surface  bounded  on  the  north 
by  the  22-mile  radius  of  the  Chippewa 
Coiinty  International  Airport,  on  the  east  by 
V45,  and  the  south  by  lat  45'4S'00"  N  and 
on  the  west  by  the  16.6-miIe  radius  of  the 
Pellston  VORTAC. 
•         •         •         •         * 

Issued  in  Des  Plaines,  Illinois  on  March  26, 
1997. 

Manreen  Woods, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  97-9132  Filed  4-8-97;  8:45  am] 

BNXMQ  CODE  4eiO-1»-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Alrapece  Docket  No.  96-AQL-38I 

Modification  of  Claas  E  Airpace; 
Mineral  Point.  Wl,  Iowa  County  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Qass  E 
airspace  at  Mineral  Point,  WI.  A  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SIAP) 
to  Rtmway  04  has  been  developed  for 
the  Iowa  County  Airport.  Controlled 
airspace  extendUng  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  The  intended  affect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 

ffFECnVE  DATE:  0901  UTC,  July  17, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-S30,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7588. 

SUPPLEMENTARY  MFORMATION: 
History 

On  Monday.  F^ruary  10, 1997,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E  ainpace  at 
Mineral  Point,  WI  (62  FR  5937).  The 
proposal  was  to  add  controlled  ainpace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
conunents  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4, 1996,  and  efiiective 
September  16, 1996,  which  is 
incorporated  by  reftrence  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subaequenUy  in  the  Order. 


The  Role 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
put  71)  modifies  Class  E  airspace  at 
Mineral  Point,  WI,  to  accommodate 
aircraft  executing  the  GPS  Rimway  04 
SIAP  at  Iowa  County  Airport.  Controlled 
ainpace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  %vill  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act 

Ust  of  Subjects  in  14  CFR  Part  71 

Ainpace,  Incorporation  by  refisrence. 
Navigation  (air). 

Adoption  of  the  Amendaient 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1{W3  Comp.,  p.  389;  14  CFR  11.69. 

S71.1     [AfflMKM] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Ainpace 
Designations  and  Reporting  points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  WI  BS  MtaHral  Poiot.  WI  (Kevted) 
Iowa  Coimty  Airport,  WI 

(lat  42»53'07'T«i.  long.  90n3'55"W) 
Mineral  Point,  NDB 

(lat.  42»S3'17"N,  long.  90»13'55"W) 


That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.2-mile 
radius  of  the  Iowa  County  Airport  and  within 
2.6  miles  each  side  of  the  029*  bearing  from 
Mineral  Point  NED  extending  from  the  7.2- 
mile  radius  to  7.4  miles  northeast  of  the 
airport. 

Issued  in  Det  Plainas.  Illinois  on  March  26, 
1967. 

Manraen  Woods, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  97-9131  Filed  4-«-97: 8:45  am) 

MLUNQ  COOC  4aie-is-« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  71 

■T 

[Alrapece  Docket  Na  t7-AQL-4 

Modification  of  Claaa  E  Airapaea; 
PhiUipa,  Wl.  Price  County  Airport 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
ainpace  at  Phillips,  WI.  A  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  1  and  a  GPS  SIAP  to  Runway 
19  have  been  developed  for  Price 
Coimty  Airport  Controlled  ainpace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affiect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
ain:raft  operating  in  visual  weather 
conditions. 

EFFECTIVE  DATE:  0901  UTC,  July  17, 
1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
John  A.  Qaybom,  Air  Traffic  Division, 
Operations  Branch,  AGLr-530,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

8UPPLEMBITARY  MFORMATKM: 

History 

On  Monday,  February  10. 1997,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E  ainpace  at 
Phillips,  WI  (62  FR  5938).  The  proposal 
was  to  add  controlled  ainpace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  ainpace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 
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Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
conunents  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4,  1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Ord»'. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airspace  at 
Phillips,  WI,  to  accommodate  aircraft 
executing  the  GPS  Runway  1  SIAP  and 
the  GPS  Runway  19  SIAP  at  Price 
County  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
ACL  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  iiLeep  them  operationally^ 
current  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  tlie  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120:  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 


§71.1    [AmendecQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         •         •         • 

AGL  WI  E5  Phillips,  WI  [Revised] 
Price  County  Airport,  WI 

(Lat.  45'42'32"N.  long.  90*24'09"W) 
Phillips.  NDB 

(Lat.  42*42'12"N.  long.  90*24'47"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  the  Price  County  Airport,  and 
within  1.9  miles  each  side  of  the  227°  bearing 
from  Phillips  NDB  extending  frtim  the  6.6- 
mile  radius  to  7  miles  southwest  of  the 
airport,  and  within  1.9  miles  each  side  of  the 
060*  bearing  from  the  Phillips  NDB 
extending  from  the  6.6-mile  radius  to  7  miles 
northeast  of  the  airport. 

•  •         •         *         • 

Issued  in  Des  Plaines,  Illinois  on  March  26, 
1997. 

Maureen  Woods, 
Manager,  Air  Traffic  Division. 
(FR  Doc.  97-9130  Filed  4-8-97;  8:45  am) 
BNJJNO  COOE  4aiOU13-M 


Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  February  10, 1997,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E  airspace  at 
Detroit,  N^  (62  FR  5939).  The  proposal 
was  to  add  controlled  airspace 
extending  upward  from  700  to  1 ,200  feet 
AGL  to  contain  Instnunent  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conunents  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4,  1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 


DEPARTMENT  OF  TRANSPORTATION      The  Rule 


F«deral  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-AQL-6} 

Modification  of  Class  E  Airspace; 
Detroit,  Ml,  Romeo  Airport 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Detroit,  MI.  A  Global         ^ 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  36  has  been  developed  for 
Romeo  Airport  Controlled  airspace 
extending  upward  from  700  to  1 ,200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

EFFECTIVE  DATE:  0901  UTC,  July  17. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division, 
Opeiations  Branch,  AGL-530,  Federal 


This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airspace  at 
Detroit,  MI,  to  accommodate  aircraft 
executing  the  GPS  Runway  36  SIAP  at 
Romeo  Airport.  Controlled  airspace 
extending  upward  from  700  to  1 ,200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  Mrith  IFR  pr(x;edures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulations— (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibiaty  Act 

List  of  Stibfeds  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

2.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  at  follows: 

Andiority:  49  U.S.C  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

{71.1    [Amended] 

1.  The  incoiporation  by  refiarence  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  B  airspace  anas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MIES    Dalrott.  MI  (ReviMd] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  by  a  line 
beginning  at  lat.  43»00'DO"  N,  long.  82*25'00" 
W;  on  tlie  Canadian  boundary  to  lat 
43'04'00"  N,  long.  az'SCOO"  W;  to  lat 
42»56'00"  N,  long.  Sa'OCOO"  W;  to  lat 
42'45'00"  N,  long.  aa'SO'OO"  W;  to  lat 
42*30'00"  N,  long.  83*50'00"  W;  to  lat 
42'10'00"  N,  long.  84*00'00"  W;  to  lat 
42»00'00"  N,  long.  83*30'00"  W;  thence  east 
along  the  42nd  parallel  to  the  C»nmiii^r) 
boundary,  thence  along  the  Canadian 
boundary  to  point  of  beginning. 
•         •         •         •         • 

Issued  in  Des  Plaines,  Qlinois  on  March  26, 
1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  97-9129  Filed  4-8-97;  8:45  am] 

MJJNQ  COOC  4S10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

FWtoral  Aviation  Administration 

14  CFR  Part  71 

[Akapaoe  Docfcat  Ma  96  AWM  2T] 

Amandmant  of  Class  E  AirsfMce; 
Burllnglon,  CO 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
Burlington.  Colorado.  Class  E  airspace 


to  accommodate  new  Standard 
Instrument  Approach  Prtx»diires 
(SL\PS)  to  the  Kit  Canon  County 
Airport. 

EFFECTIVE  DATE:  0901  UTC.  July  17. 
1997. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Ted  Melland.  Operations  Branch.  ANM- 
532.1.  Federal  Aviation  Administration. 
Docket  No.  9S-ANM-027. 1601  Lind 
Avenue  SW..  Ronton.  Washington 
98055-4056;  telephone  number  (206) 
227-2536. 

SUPPLEMENTARY  MFORMATION: 
History 

On  February  14, 1997.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  Class  E  airspace  at 
Burlington.  Colorado,  to  accommodate 
new  SIAPS  to  the  Kit  Carson  County 
Airport  (62  FR  6894).  Interested  parties 
were  invited  to  participate  in  the 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Dattun  83.  Class  E  airspace  areas 
extending  upward  from  700  fiset  or  more 
above  the  siirbce  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.gD  dated  September  4, 1996, 
and  effective  September  16, 1996.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  listed  in  this 
document  will  be  published 
subsequentiy  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  establishes  Class  E 
airspace  at  Burlington.  Colorado.  The 
FAA  has  determined  that  this  regulation 
only  involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  cdr  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  pf  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Ainpace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  dw  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 

PART71— (AMENOEO) 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

AnAarttr-  *9  U.S.C  106(g),  40103, 40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR  1959-  • 
1963  Comp.,  p.  389;  14  CFR  11.89. 

171.1    [Amandad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  tiie  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September,  1996,  and  effective 
September  16, 1996.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  c^the  earth 


ANMOOES    Beriii«tM,  GO  (R«TiMd) 

Burlington,  Kit  Carson  County  Airport,  00 
(Ut  39M4'41"  N.  long.  102*1  r05"  W) 
That  airspace  extending  upward  from  700 
feet  almve  the  surface  within  10.5-mile  radius 
of  the  Kit  Carson  County  Airport;  that 
airspace  extending  upward  from  1.200  faet 
above  the  surface  beginning  at  lat  39*48'00" 
N,  long.  103«10'00"  W;  to  lat  39*29'00"  N, 
loflg.  101»37'00"  W;  to  lat  39*18'30"  N,  long. 
101»37'00"  W;  to  lat  38'57'0O"  N,  long. 
102*05'00"  W;  to  lat.  39*0000"  N,  long. 
102*50'30"  W;  to  lat.  39*38'30"  N.  long. 
103*18'00"  W;  thence  to  point  of  beginning, 
excluding  the  airspace  within  the  State  of 
Kansas. 
*         •         •         •         • 

Issued  in  Seattle,  Washington,  on  March 
25, 1997. 

Ridiard  E.  Prang. 

Acting  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. . 
[FR  Doc.  97-9142  Filed  4-8-97;  8:45  am] 
HUMQ  COOE  4t1ft-13-M 


DEPARTMENT  OF  TRANSPORTATION 
radaral  Aviation  Admin  latralion 
14  CFR  Part  71 

(Airspace  Docket  No.  96  ANM  31] 

Eatabliahmant  of  Claaa  E  Alrapaca; 
Monta  Vista,  CO 

AQQICY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

WMMARY:  This  action  establishes  the 
Monte  Vista,  Colorado,  Class  £  airspace 
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to  accommodate  a  Global  Positioning 
System  (GPS)  Standard  Instnmient 
Approach  Procedure  (SIAP)  to  the 
Monte  Vista  Municipal  Airport. 

EFFECTIVE  DATE:  0901  UTC,  July  17. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Melland,  Operations  Branch,  ANM- 
532.1,  Federal  Aviation  Administration, 
Docket  No.  95-ANM-31.  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
96055-4056;  telephone  numbo-:  (206) 
227-2536. 

SUPPLEMENTARY  INFORMATION: 

History 

On  February  4, 1997.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Monte  Vista,  Colorado,  to  accommodate 
a  new  GPS  SIAP  to  the  Monte  Vista 
Municipal  Airport  (62  FR  5194). 
Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  silrface  of  the  earth  are 
pubHshed  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  listed  in  this 
document  will  be  published 
subseqxiently  in  the  Order. 

The  Rale 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  establishes  Class  E 
airspace  at  Monte  Vista,  Colorado.  The 
FAA  has  determined  that  this  regulation 
only  involves  an  estabMshed  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 


List  of  Sub)ecU  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
pari  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f71.1    [Amendad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4. 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANMCOE5    Monte  VisU,  CO  [N«w] 

Monte  Vista  Municipal  Airport,  CO 
(Let.  3r31'43"  N,  long.  106'02'46"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.6-mile 

radius  of  the  Monte  Vista  Municipal  Airport; 

that  airsfMce  extending  upward  from  1,200 

feet  above  the  surface  beginning  at  lat 

37'35'00"  N,  long  lOe-ieOO"  W;  to  lat. 

37'55  00"  N,  long.  106"05'00"  W;  to  lat. 

3r'59'00"  N.  long.  105'55'00"  W;  to  lat. 

37'56'00"  N,  long.  105"'42'00"  W;  to  lat. 

37»07'00"  N,  long.  105''23'0O"  W;  to  lat. 

37'08'00"  N.  long.  105''49'00"  W;  to  lat. 

37«16'00"  N.  long.  106»02'OO"  W;  thence  to 

point  of  beginning. 

•         •         •         •         • 

Usued  in  Seatde,  Washington,  on  March 
25, 1997. 

Richard  E.  Prang. 

.Acting  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
(FR  Doc  97-9141  Filed  4-8-97;  8:45  am) 
mUMQ  COOC  4tie-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airapaca  Dockat  No.  9e-AQL-7] 

Establishment  of  Class  E  Airspace; 
Pine  RkJge,  SD,  Pine  Ridge  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Pine  Ridge,  SD.  A  Global 


Positioning  System  GPS  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  30  has  been  developed  for 
Pine  Ridge  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

EFFECTIVE  OATf :  0901  UTC,  July  17, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  January  27, 1997,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Pine  Ridge,  SD  (62  FR  3846).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Fhght  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  writtm 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
frt)m  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4,  1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR  ' 
part  71)  establishes  Class  E  airspace  at 
Pine  Ridge,  SD,  to  accommodate  aircraft 
executing  the  GPS  Rimway  30  SIAP  at 
Pine  Ridge  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures. 
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The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  xmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  SD  E5  Pine  Ridge.  SD  [New] 

Pine  Ridge  Airport.  SD 

(Lat  43»01'21"N,  long.  102»30'40"W) 
That  ainpace  extending  upward  from  700 

fiset  above  the  surface  within  a  lO.^mile 

radius  of  Pine  Ridge  Airport 

•         •         •         •         • 

Issued  in  Dea  Plaines.  Illinois  on  March  26, 
1997. 


MaoreeB  Woods, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  97-9136  Filed  4  6-97;  8:45  am] 

■MJJNQ  CODE  4ai»-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  28865;  Amdt  No.  1791] 
RIN  2120-nAA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation  - 
Administration  (FAA),  DOT. . 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  ffight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building, 
800  Independence  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purc/iase— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Dociiments, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 


Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  If^ORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
dociunents  which  are  incorporated  by  ^ 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identffies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  tiiese  SL\Ps,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  Approach  Procedures 
(SIAPs)  will  be  altered  to  include  "or 
GPS"  in  the  tide  without  otherwise 
reviewing  or  modifying  the  procedure. 
(Once  a  stand  alone  GPS  procedure  is 
developed,  the  procedure  tide  will  be 


17062        Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Rules  and  Regulations 


altered  to  remove  "or  GPS"  bom  these 
Don-localizer,  non-precision  instrument 
approach  procedure  titles.)  Because  of 
the  close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are,  impracticable  and  contrary  to  the 
public  interest  and,  were  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  ^bniary  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  snaall  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subfects  in  14  CFR  Put  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC,  on  Much  21, 
1997. 

Tbsmas  C  Accardi. 

Director,  Flight  Standards  Service. 

Adoption  of  tbe  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Aatkority:  49  U.S.C.  40103,  40113, 40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.4fl(bM2). 

2.  Part  97  is  amended  to  read  as 
follows: 

{97.23,97.27. 97.33, 97.35    [Amanctod] 

§97.23  VOR.  VOR/DME,  VOR  or 
TACAN,  and  VOR/DME  or  TACAN; 
§97.27  NDB,  NDB/DME;  §  97.33  RNAV 
SIAPs;  and  §97.35  COPTER  SIAPs. 
identified  as  follows: 


•  *  'Effective  May  22,  1997 

EI  Dorado,  AR,  South  Arkansas  Regional  At 

Goodwin  Field,  VOR  or  GPS  RWY  22. 

Amdt  13  CANCELLED 
EI  Dorado,  AR,  South  Arkansas  Regiooal  At 

Goodwin  Field.  VOR  RWY  22,  Amdt  13 
Sterling,  CO,  Sterling  Muni,  NDB  or  GPS 

RWY  33,  Amdt  2  CANCELLED 
Sterling.  CO.  Sterling  Muni.  NDB  RWY  33, 

Amdt  2 
St.  Augustine,  FL,  St  Augustine.  VOR  or  GPS 

RWY  13.  Amdt  5  CANCELLED 
St.  Augustine,  FL.  St.  Augustine.  VOR  RWY 

13.  Amdt  5 
Douglas,  GA.  Douglas  Muni.  NDB  or  GPS 

RWY  4.  Amdt  2  CANCELLED 
Douglas,  GA.  Douglas  Muni,  NDB  or  GPS 

RWY  4.  Amdt  2 
Houlton.  ME.  Houlton  InU.  VOR  or  GPS  RWY 

5.  Amdt  9  CANCELLED 
Houlton.  ME.  Houlton  Intl.  VOR  RWY  5, 

Amdt  9 
Beatrice.  NE.  Beatrice  Muni,  VOR  or  GPS 

RWY  35,  Amdt  6  CANCELLED 
Beatrice,  NE,  Beatrice  Muni,  VOR  RWY  35. 

Amdt  6 
Houma,  LA,  Houma-Terrebonne.  NDB  or  GPS 

RWY  18.  Amdt  4A  CANCELLED 
Houma,  LA,  Hoiuna-Terrebonne.  NDB  RWY 

18.  Amdt  4A 
Jennings.  LA,  Jennings,  VOR/DME  or  GPS 

RWY  8,  Orig  CANCELLED 
Jennings.  LA.  Jennings,  VOR/DME  RWY  8, 

Orig 
Las  Cruces,  NM,  Las  Cruces  International, 

NDB  or  GPS  RWY  30.  Orig  CANCELLED 
Las  Cruces,  NM,  Las  Cruces  International, 

NDB  RWY  30.  Orig 
Roswell.  NM.  Roswell  Industrial  Air  Center, 

NDB  or  GPS  RWY  21.  Amdt  15 

CANCELLED 
Roswell,  NM,  Roswell  Industrial  Air  Center, 

NDB  RWY  21,  Amdt  15 
Roswell.  NM,  Roswell  Industrial  Air  Center, 

RNAV  or  GPS  RWY  35.  Amdt  2 

CANCELLED 
Roswell,  NM,  Roswell  Industrial  Air  Center. 

RNAV  RWY  35,  Amdt  2 
Antlers,  OK.  Antlers  Muni,  NDB  or  GPS  RWY 

35.  Amdt  2A  CANCELLED 
Antlers.  OK.  Antlers  Muni.  NDB  RWY  35. 

Amdt2A 
Durant.  OK.  Eaker  Field.  NDB  or  GPS  RWY 

35.  Amdt  5A  CANCELLED 
Durant.  OK,  Eaker  Field,  NDB  RWY  35,  Amdt 

5A 
Fainriew.  OK,  Fairview  Muni,  NDB  or  GPS 

RWY  17.  Amdt  4  CANCELLED 
Fairview.  OK,  Fairview  Muni.  NDB  RWY  17, 

Amdt  4 
Oklahoma  City,  OK,  Clarence  E.  Page  Mimi. 

VOR/DME  RNAV  or  GPS  RWY  17R,  Amdt 

1  CANCELLED 
Oklahoma  City,  OK.  Clarence  E.  Page  Muni. 

VOR/DME  RNAV  RWY  17R.  Amdt  1 
Oklahoma  City,  OK,  Clarence  E.  Page  Muni, 

VOR/DME  RNAV  or  GPS  RWY  35L.  Amdt 

1  CANCELLED 
Oklahoma  City.  OK,  Clarence  E.  Page  Muni, 

VOR/DME  RNAV  RWY  35L,  Amdt  1 
Prague.  OIJ,  Prague  Muni,  NDB  or  GPS  RWY 

17,  Amdt  1  CANCELLED 
Prague,  OK,  Prague  Muni.  NDB  RWY  17. 

Amdt  1 
Perry,  OK.  Perry  Mxini.  VOR/DME  or  GPS 

RWY  17.  Amdt  2  CANCELLED 


Perry,  OK.  Perry  Muni,  VOR/DME  RWY  17, 

Amdt  2 
Shawnee.  OK,  Shawnee  Muni,  NDB  or  GPS 

RWY  17.  Amdt  1  CANCELLED 
Shawnee.  OK.  Shawnee  Muni.  NDB  RWY  17, 

Amdt  1 
Tulsa,  OK.  Richard  Lloyd  Jones  Jr..  VOR  or 

GPS  RWY  IL.  Amdt  4  CANCELLED 
Tulsa,  OK.  Richard  Lloyd  Jones  Jr.,  VOR 

RWY  IL,  Amdt  4 
Hilton  Head  kland.  SC.  Hilton  Head.  RNAV 

or  GPS  RWY  21.  Amdt  48  CANCELLED 
Hilton  Head  Island.  SC.  Hilton  Head.  RNAV 

RWY  21,  Amdt  4B 
Winnsboro,  SC,  Fairfield  County.  NDB  or 

GPS  RWY  4.  Amdt  3  CANCELLED 
Winnsboro,  SC,  Fairfield  County,  NDB  RWY 

4.  Amdt  3 
Houston.  TX,  Ellington  Field,  VOR/DME  or 

TACAN  or  GPS  RWY  4.  Amdt  3 

CANCELLED 
Houston,  TX.  Ellington  Field,  VOR/DME  or 

TACAN  RWY  4.  Amdt  3 
Baytown,  TX,  Baytown.  VOR  or  GPS  RWY 

14,  Orig-A  CANCELLED 
Baytown,  TX.  Baytown.  VOR  RWY  14.  Orig- 

A 
Baytown.  TX.  Baytown,  VOR  or  GPS  RWY 

32,  Orig-A  CANCELLED 
Bayto%vn.  TX.  Baytown.  VOR  RWY  32.  Orig- 

A 
Hebbronville.  TX.  Jim  Hogg  County.  NDB  or 

GPS  RWY  13.  Amdt  2  CANCELLED 
Hebbronville.  TX,  Jim  Hogg  County.  NDB 

RWY  13,  Amdt  2 
Houston.  TX,  Ellington  Field.  VOR/DME  or 

Tj»CAN  or  GPS  RWY  4.  amdt  3 

CANCELLED 
Houston,  TX.  Ellington  Field.  VOR/DME  or 

TACAN  RWY  4.  Amdt  3 
Lufkin,  TX,  Angelina  County.  VOR/DME 

RNAV  or  GPS  RWY  7,  Amdt  3 

CANCELLED 
Lufldn,  TX,  Angelina  County,  VOR/DME 

RNAV  RWY  7,  Amdt  3 
Lufkin.  TX,  Angelina  County,  VOR/DME 

RNAV  or  GPS  RWY ^5,  Amdt  4 

CANCELLED 
Lufldn,  TX,  Angelina  County,  VOR/DME 

RNAV  RWY  15.  Amdt  4 
Lufldn,  TX.  Angelina  County.  VOR  or  GPS 

RWY  33,  Amdt  13  CANCELLED 
Lufkin.  TX.  Angelina  County.  VOR  RWY  33. 

Amdt  13 
Mc  Allen.  TX,  Mc  AUen  Miller  hiU.  tmB  or 

GPS  RWY  13.  Amdt  6  CANCELLED 
Mc  AUen.  TX.  Mc  Allen  Miller  InU,  NDB 

RWY  13.  Amdt  6 
Nacogdoches.  TX,  A.  L  Mangham  Jr. 

Regional,  NDB  or  GPS  RWY  18.  Amdt  1 

CANCELLED 
Nacogdoches,  TX,  A.  L.  Mangham  Jr. 

Regional,  NDB  RWY  18,  Amdt  1 
Nacogdoches.  TX,  A.  L  Mangham  Jr. 

Regional  NDB  or  GPS  RWY  36.  Amdt  1 

CANCELLED 
Nacogdoches,  TX,  A.  L.  Mangham  Jr. 

Regional,  NDB  RWY  36,  Amdt  1 
Plainview,  TX,  Hale  County,  VOR  or  GPS 

RWY  4.  Amdt  8  CANCELLED 
Plainview.  TX,  Hale  County.  VOR  RWY  4, 

Amdt  8 

(FR  Doc.  97-9149  Filed  4-8-97;  8:45  am] 

BNJJNQ  COOC  4910-13-M 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Rules  and  Regulations        17063 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  28864;  Amdt  No.  1790] 

RIN  2120^AA6S 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket.  FAA  Headquarters  Building. 
800  Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  die 
region  in  which  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
Inailed  once  every  2  weelcs,  are  for  sale 
by  the  Superintendent  of  Doctunents. 
US  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division.  Flight  Standards 


Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-8277. 
-  SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  FjMher, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPS.  For  safety  and 
timeliness  of  change  considerations,  thi» 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporry 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  die  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  die  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  afiiacted 
aiiports.  All  SIAP  amendments  in  diis 


rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  direcUy  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Fiuther,  the  SIAPs  contained  in  this 
amendment  are  based  on  thenniteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  1  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fiiequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regidatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  nde"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Sol^ectB  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  March  21, 
1997. 


iC  Accardi, 

Director,  Flight  Standards  Serrice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

ABthority:  49  U.S.C  40103,  40113,  40120. 
44701;  49  U.S.C  106(g):  and  14  CFR 
11.49(bX2). 
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2.  Part  97  is  amended  to  read  as 
follows: 


FDCdate 


03A)S/97 
(XVOS/97 
03/06/97 
03A)5/97 

03A)5/97 
03A)6/97 

03/06/97 
03/10/97 
03/10/97 
03/1097 
03/10/97 
03/10/97 
03/12/97 
03/12/97 
03/12/97 
03/12/97 
03/12/97 
03/1 3«7 
03/13/97 
03/13/97 
03/17/97 
03/17/97 
03/17/97 
03/17/97 
03/17/97 
03/18/97 
03/18/97 
03/1 8«7 
03/18/97 
03/1 8«7 
03/18/97 
03/18/97 


State 


FL 
IL 
IL 
MN 

SO 
NC 

SO 

KS 

KS 

KS 

KS 

KS 

AZ 

TX 

TX 

TX 

TX 

Ml 

TX 

W) 

CA 

CA 

CA 

CA 

OC 

CT 

CT 

IN 

IN 

IN 

IN 

Ml 


S«  97.23,  97.25,  97.27. 97.29, 97.31, 97.33, 
97.35    [Amended] 

§97.23  VOR,  VOR/DME,  VOR  or 
TACAN.  and  VOR/DME  or  TACAN; 
§97.25  LOG.  LOC/DME,  LDA,  LDA/ 
DME.  SDF,  SDF/DME;  §  97.27  NDB, 


NDB/DME;  §  97.29  ILS,  ILS/DME. 
ISN4LS.  MLS.  MLS/DME,  MLS/RNAV; 
§  97.31  RADAR  SIAPs;  §  97.33  RNAV 
SIAPs;  and  §  97.35  COPTER  SIAPs; 
identified  as  follows: 

•  •  *  Effective  Upon  Publication 


Crty 

Fort  Myers  

Chicago  

Chicago  

Minneapolis  

Speariish  

Charlotte 

Spearfish  

Parsons  

Parsons  

Parsons  

Parsons  

Parsons  

Phoenix _. 

Fort  Worth  

Fort  Worth  

Fort  Worth  

Fort  Worth  

Troy  

Dallas-Fort  Worth 

Manitowoc  

Marysville 

Marysville 

Marysville 

Marysville 

Washington 

Groton 

Groton 

Richmond  

Richmond  

Richrrxxid  

Richmond  , 

Detroit  


Airport 


Southwest  Flordia  Inti 

Chicago  Midway  

Chicago  Midway  

Minneapolis-St.       Paul 

Chamberlian). 
Blad<  Hlllsclyde  Ice  Field 
Charlotte/Douglas  IntI  


Urtt      (Wold- 


Black  Hillsciyde  Ice  Field 

Tri-City  

Tri-City  

TrKJity  

Tri-City  

Tri-City  

Phoenix-Deer  Valley  Mufii „ 

Fort  Worth  /Vlliance 

Fort  Worth  Alliance  

Fort  Worth  Alliance 

Fort  Worth  Alliance 

Big  Beaver  

Dallas-Fort  Worth  Inti 

Manitowoc  County  

Yuta  County 

Yuba  County 

Yulja  County 

Yuba  County  „ . 

Washington  Dulles  IntI 

Groton — New  London 

Groton — New  London  

Richmond  Muni 

Richmond  Muni 

Richmond  Muni 

Richmond  Muni 

Detroit  Metroplitan  Wayrie  County 


FDCNo. 


7/1197 
7/1193 
7/1194 
7/1190 

7/1217 
7/1209 

7/1218 
7/1241 
7/1242 
7/1243 
7/1244 
7/1245 
7/1294 
7/1296 
7/1298 
7/1299 
7/1300 
7/1337 
7/1317 
7/1322 
7/1395 
7/1397 
7/1399 
7/1401 
7/1410 
7/1423 
7/1434 
7/1434 
7/1435 
7/1436 
7/1437 
7/1440 


SIAP 


ILS  Rwy  6,  Amdt  4A... 

ILS  Rwy  4R  Amdt  9... 

NOB  or  GPS  Rwy  4R  Amdt  12... 

ILS  Rwy  22  /Vmdt  4A... 

GPS  Rwy  12  Orig... 

ILS   Rwy   36L   (CATS   I,   II.   Ill),   Amdt 

12A... 
NDB  or  GPS-A  Orig... 
NDB  or  GPS  Rwy  17  Amdt  8... 
NDB  or  GPS  Rway  35  Amdt  5... 
VOR/DME  RNAV  Rwy  35  Amdt  5... 
VOR/DME  RNAV  Rwy  17  Amdt  5... 
VOR-A  Orig... 
GPS  Rwy  7R  Orig... 
GPS  Rwy  16  Orig... 
ILS  Rwy  34  Amdt  2... 
GPS  Rwy  34  Orig... 
ILS  Rwy  16  Amdt  2... 
VOR  or  GPS-B,  Orig... 
Converging  ILS  Rwy  18R  Amdt  3... 
VOR  or  GPS  Rwy  17.  Amdt  14... 
Vor  Rwy  14  Amdt  9A... 
ILS  Rwy  14  Anfx«4A... 
NDB  or  GPS  Rwy  14  Amdt  3A... 
VOR  or  GPS  Rwy  32  Amdt  10A... 
ILS  Rwy  12.  Amdt  6... 
VOR  or  GPS  Rwy  5  Amdt  6... 
ILSRwy  5  Amdt  10... 
ILS/DME  Rwy  24  Anxtt  2... 
VOR  or  GPS  Rwy  24  Admt  12... 
VOR  or  GPS  Rwy  6  Amdt  11... 
VOR  or  GPS  Rwy  33  Amdt  1... 
ILS  Rwy  27L  Orig... 


Phoenix 

Phoenix-Deer  Valley  Muni 

Arizona 

GPS  Rwy  7R  Orig... 

FDC  Date:  03/12/97 

FDC  7/1294/DVT/  FI/P  Phoenix-Deer 
Valley  Muni,  Phoenix,  AZ.  GPS  Rwy  7R 
Orig...  S-7R— MDA  2020  HAT  562  all 
Cats.  Phoenix  Sky  Hartxjr  ALSTG 
MNMS...  S-7R— MDA  2100  HAT  642  all 
Cats.  This  is  GPS  Rwy  7R  Orig-A. 

h4aiysville 

Yuba  Coimty 

California 

VOR  Rwy  14  Amdt  9A... 

FDC  Date:  03/17/97 

FDC  7/1395/MYV  FI/P  Yuba  County, 
Marvsville,  CA.  VOR  Rwy  14  Amdt  9A... 
Delete  Beale  AFB  ALSTG  MNMS.  Add 
Sacramento  Intl  ALSTG  MNMS.  S-14— 
CATS  A/B  MDA  580,  VIS  '/^  HAT  519. 
CAT  C  MDA  580.  VIS  1,  HAT  519.  CAT 
D  MDA  580  VIS  V/a,  HAT  519, 
Circling— CAT  A  MDA  580.  VIS  1.  HAA 
518;  CAT  B  MDA  600,  VIS  1  HAA  538; 
CAT  C  MDA  600,  VIS  IVz.  HAA  538; 
CAT  D  MDA  700.  VIS  2.  HAA  638. 


Change  note  to  read...  When  local 
ALSTG  not  received,  use  Sacramento, 
Intl  ALSTG,  Delete  note.  When  neither 
received,  PROC  NA.  ALT  MNMS— 
standard  NA  when  Marysville  weather 
not  avilable.  This  is  VOR  Rwy  14  Amdt 
9B. 

Marysville 

Yuba  County 

California 

ILS  Rwy  14  Amdt  4A... 

FDC  Date:  03/17/97 

FDC  7/1397/MYV/  FI/P  Yuba  County, 
Marysville,  CA.  ILS  Rwy  14  Amdt  4A... 
Delete  Beale  AFB  ALSTG  MNMS.  Add 
Sacramento  Intl  ALSTG  MNMS.  S-14— 
all  CATS  DH  322,  VIS  ^/z  HAT  261.  S- 
LOC  14— CAT  A/B  MDA  540,  VIS  Vz. 
HAT  479.  CAT  C  MDA  540,  VIS  %, 
HAT  479.  CAT  D  MDA  540,  VIS  1.  HAT 
479.  Circling— CAT  A  MDA  540.  VIS  1. 
HAA  478:  CAT  B  MDA  600.  VIS  1  HAA 
538;  CAT  C  MDA  600.  VIS  VA,  HAA 
538;  CAT  D  MDA  700,  VIS  2,  HAA  638, 
Change  note  to  read...  When  local 
ALSTG  not  received,  use  Sacramento 
Intl  ALSTG.  Delete  note.  When  neither 


received,  PROC  NA.  ALT  MNMS— 
standard  NA  when  Marysville  weather 
not  available.  This  is  ILS  Rwy  14  Amdt 
4B. 

Marysville 

Yuba  Coimty 

California 

NDB  or  GPS  Rwy  14  Amdt  3A... 

FDC  Date:  03/17/97 

FDC  7/1399/MYV/  FI/P  Yuba  County, 
Marysville,  CA.  NDB  or  GPS  Rwy  14 
Amdt  3A...  Delete  Beale  AFB  ALSTG 
MNMS.  Add  Sacramento  Intl  ALSTG 
MNMS.  S-14— CATS  A/B  MDA  580. 
VIS  V«  HAT  519,  CAT  D  MDA  580,  VIS 
V/2.  HAT  519.  Circling— CAT  A  MDA 
580,  VIS  1,  HAA  519;  CAT  B  MDA  600.* 
VIS  1  HAA  538;  CAT  C  MDA  600.  VIS 
V/2.  HAA  538;  CAT  D  MDA  600.  VIS 
1»/^.  HAA  538,  CAT  D  MDA  700,  VIS  2. 
HAA  638.  Change  note  to  read...  When 
local  ALSTG  not  received,  use 
Sacramento  Intl  ALSTG.  I>elete  note. 
When  neither  received.  PROC  NA.  ALT 
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MNMS — standard  NA  when  Marysville 
Weather  not  available.  This  is  NDB  or 
GPS  Rwy  14  Amdt  3B. 

Marysville 

Yuba  County 

California 

VOR  or  GPS  Rwy  32  Amdt  lOA... 

FDC  Date:  03/17/97 

FDC  7/1401/MYV/  FI/P  Yuba  County. 
Marysville.  CA.  VOR  or  GPS  Rwy  32 
Amdt  10  A...Delete  Beale  AFB  ALSTG 
MNMS.  Add  Sacramento  hitl  ALSTG 
MNMS.  M-32— CATS  A/B  MDA  560, 
VIS  1  HAT  499.  CAT  C  MDA  560.  VIS 
1  1/4.  HAT  499.  CAT  D  MDA  560  VIS 
1  1/2.  HAT  499.  Circling— CAT  A  MDA 
560.  VIS  1.  HAA  498;  CAT  B  MDA  600. 
VIS  1  HAA  538;  CAT  C  MDA  600.  VIS 
1  1/2,  HAA  538;  CAT  D  MDA  700.  VIS 
2.  HAA  638.  Change  note  to  read- 
When  local  ALSTG  not  received,  use 
Sacramento  Intl  ALSTG.  Delete  note. 
When  neither  received.  PROC  NA.  ALT 
MNMS— Standard  NA  when  Marysville 
weather  not  available.  This  is  VOR  or 
GPS  Rwy  31  Amdt  lOB. 

Groton 

Groton-New  London 

Connecticut 

VOR  or  GPS  Rwy  5  Amdt  6... 

FDC  Date:  03/18/97 

FDC7/1423/GON/  FI/P  Groton-New 
London,  Groton,  CT.  VOR  or  GPS  Rwy 
5  Amdt  6...Delete  depiction  of  R-5202  - 
in  Plainview.  This  is  VOR  or  GPS  Rwy 
5  Amdt  6A- 

Groton 

Groton-New  London 

Connecticut 

ILS  RWY  5  Amdt  10... 

FDC  Date:  03/18/97 

FDC  7/1424/GON/  FI/P  Groton-New 
London.  Groton,  CT.  ILS  Rwy  5  Amdt 
10.. .Delete  depiction  of  R-5202  in 
Plainview.  This  is  ILS  Rwy  5  Amdt  lOA. 

Washington 

Washington  Ehdles  Intl 
District  of  Columbia 
ILS  Rwy  12,  Amdt  6... 
FDC  Date:  03/17/97 

FDC  7/1410/IAD/  FI/P  Washington 
Didles  intl.  Washington.  DC.  ILS  Rwy 
12.  Amdt  6...S-ILS-12  VIS  1/2  All 
CATS  S-LOC-12  MDA/HAT  740/429  all 
CATS.  VIS  CAT  C  3/4  CAT  D  1.  Delete 
note...  For  INOP  MALSR  increase  S- 
LOC-12  CAT  D  VIS  to  RVR  5000.  This 
is  ILS  Rwy  12  Amdt  6A. 

Fort  Myers 

Southwest  Florida  Intl 

Florida 

ILS  Rwy  6,  Amdt  4X... 

FDC  Date:  03/05/97 


FDC  7/1197/RSW/  FI/P  Southwest 
Florida  InU,  Fort  Myers,  FL.  ILS  Rwy  6, 
Amdt  4A...Delete  Planview  note...  Radar 
required.  Delete  remarks  note...  CAT  E 
procedure  turn  NA.  Add  Planview 
note...  ADF  or  radar  required.  Add 
remarks  note...  CAT  E  procedure  turn 
NA— radar  required.  This  is  ILS  Rwy  6, 
Amdt4B. 

Chicago 

Chicago  Midway 

Illinois 

ILS  Rwy  4R  Amdt  9... 

FDC  Date:  03/05/97 

FDC  7/1 193/MDW/  FI/P  Chicago       - 
Midway,  Chicago,  IL.  ILS  Rwy  4R  Amdt 
9...S-ILS-4R  RVR  5000  all  CATS.  S- 
L0C-4R  RVR  5000  CATS  A,  B;  RVR 
6000  CATS  C,  D.  This  is  ILS  Rwy  4R 
Amdt  OA. 

Chicago 

Chicago  Midway 

Illinois 

NDB  or  GPS  Rwy  4R  Amdt  12... 

FDC  Date:  03/05/97 

FDC  7/1194/MDW/  FI/P  Chicago 
Midway,  Chicago,  IL.  NDB  or  GPS  Rv»ry 
4R  Amdt  12...S-4R  RVR  5000  CATS  A, 
B.  This  is  NDB  or  GPS  Rwy  4R  Amdt 
12  A. 

Richmond 

Richmond  Mimi 

Indiana 

ILS/DME  Rwy  24  Amdt  2... 

FDC  Date:  03/18/97 

FDC  7/1A3A/KID/  FI/P  Richmond 
Muni,  Richmond.  IN.  ILS/DME  Rwy  24 
Amdt  2.. .Delete  terminal  route  CAMMS 
to  rid  VORTAC  This  is  ILS/DME  Rwy 
24  Amdt  2A. 

Richmond 

Richmond  Muni 

Indiana 

VOR  or  GPS  Rwry  24  Amdt  12  .  .  . 

FDC  Date:  03/18/97 

FDC  7/1435/RID/  FI/P  Richmond 
Muni,  Richmond,  DM.  VOR  or  GPS  Rwy 
24  Amdt  12  .  .  .  Delete  terminal  route 
CAMMS  to  rid  VORTAC  This  is  VOR 
or  GPS  Rwy  24  Amdt  12A. 

Richmond 

Richmond  Muni 

Indiana 

VOR  or  GPS  Rwy  6  Amdt  11 .  ,  . 

FDC  Date:  03/18/97 

FDC  7/1436/RID/  FI/P  /  Richmond 
Muni,  Richmond,  IN.  VOR  or  GPS  Rw7 
6  Amdt  11 .  .  .  Delete  terminal  route 
CAMMS  to  rid  VORTAC.  This  is  VOR 
or  GPS  Rwy  6  Amdt  11  A. 

Richmond 

Richmond  Mimi 


TnHiiina 

VOR  (w  GPS  Rwy  33  Amdt  1 .  .  . 
FDC  Date:  03/18/97 

FDC  7/1437/RID/  FI/P  /  Richmond 
Muni,  Richmond,  IN.  VOR  or  GPS  Rwy 
33  Amdt  1 .  .  .  Delete  terminal  route 
CAMMS  to  rid  VORTAC.  This  U  VOR 
or  GPS  Rwy  33  Amdt  lA. 

Parsons 

Tri-City 

Kansas 

NDB  or  GPS  Rwy  17  Amdt  8  .  .  . 

FDC  Date:  03/10/97 

FDC  7/1241/H'F/  FV?  Tri-City, 
Parsons,  KS.  NDB  or  GPS  Rwy  17  Amdt 
8  .  .  .  Delete  note  .  .  .  Use  Chanute 
ALSTG;  when  not  received,  use  Joplin 
ALSTG  and  increase  all  MDAS  60  feet 
and  Denum  FIX  VSBY  CAT  D  V«  mile. 
MNMALT.  .  .  Denum  INT  1900, 
delete  profile  note,  *  1960  when  using 
Joplin  ALSTG.  Add  .  .  .Alternate 
MNMS  standard,  CAT  C  and  D  1100-3. 
This  is  NDB  or  GPS  Rwy  17  Amdt  8A. 

Parsons 

Tri-City 

Kansas 

NDB  or  GPS  Rwy  35  Amdt  5  .  .  . 

FDC  Date:  03/10/97 

FDC  7/1242/PPF/  FI/P  Tri-City, 
Parsons,  KS.  NDB  or  GPS  Rwy  35  Amdt 
5  .  .  .  Delete  note  .  .  .  Use  CJianute 
ALSTG;  when  not  available,  use  Joplin 
ALSTG  and  increase  all  MDAS  60  feet 
and  VHALE  FIX  VSBY  CATS  C  and  D 
1/4  mile.  MNM  ALT  .  .  .  VHALE  INT 
1620,  delete  profile  note,  *  1680  when 
using  Joplin  ALSTG.  Add  .  .  .  Alternate 
MNMS  standard,  CAT  C  800-2Vi.  CAT 
D  800-2V4.  This  is  NDB  or  GPS  Rwy  35 
Amdt  5A. 

Parsons 

Tri-City 

Kansas 

VOR/DME  RNAV  Rwy  35  Amdt  5  .  .  . 

ITX:  Date:  03/10/97 

FDC  7/1243/PPF/  FI/P  Tri-City, 
Parsons,  KS.  VOR/DME  RNAV  Rwy  35 
Amdt  5.  .  .Delete.  .  .Joplin  ALSTG 
MNMS.  Delete  note .  .  .  Use  Chanute 
ALSTG;  when  not  available,  use  Joplin 
ALSTG.  MNM  ALT  2.20  ATD  from 
Baraw  WPT  1660,  delete  profile  note, 
•  1740  when  using  Joplin  ALSTG.  Add 
.  .  .  Alternate  MNMS  standard.  This  is 
VOR/DME  RNAV  Rwy  35  Amdt  5A. 

Parsons 

Tri-aty 

Kansas 

VOR/DME  RNAV  Rwy  17  Amdt  5.  .  . 

FDC  Date:  03/10/97 

FDC  7/1244/PPF/  FI/P  Tri-City. 
Parsons,  KS.  VOR/DME  RNAV  Rwy  17 
Amdt 5.  .  .Delete.  .  .Joplin ALSTG 
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MNMS.  Delete  note  .  .  .  Use  Chanute 
ALSTG;  when  not  available,  use  Joplin 
ALSTG.  Add  .  .  .  Alternate  MNMS 
standard.  This  is  VOR/DME  RNAV  Rwy 
17Amdt5A. 

Parsons 

Tri-City 
Kansas 

VOR-AOrig.  .  . 
FDC  Date:  03/10/97 

FDC  7/1245/PPF/  FI/P  Tri-City, 
Parsons,  KS.  VOR-A  Orig  .  .  .  Delete 
note  ...  Use  Coffeyville  ALSTG.  Add 
.  .  .  Alternate  MNMS  standard.  This  is 
VOR-A  Orig-A. 

Troy 

Big  Beaver 

Michigan 

VOR  or  GPS-B.  Orig  ... 

FDC  Date:  03/13/97 

FDC  7/1337/3BB/  FI/P  Big  Beaver, 
Troy.  MI.  VOR  or  GPS-B.  CWg  ...  Missed 
Approach  Holding  ...  Hold  NW,  RT. 
117/Inbound  at  DOCCK  INT.  Delete  note 
...  After  2300  local  activate  URL  and 
VASI  9-27—122.7  Chart  VASI  9-27. 
This  is  VOR  or  GPS-B,  Orig-A. 

Detroit 

Detroit  Metropolitan  Wayne  County 

Michigan 

ILS  RWY  27L  Oig  ... 

FDC  Date:  03/18/97 

FDC  7/1440/DTW/  FI/P  Detroit, 
Metropolitan  Wayne  County,  Detroit. 
MI.  ILS  Rvvy  27L  Orig  ...  Delete  all  REF 
to  MM.  This  is  ILS  Rwy  27L  Orig-A. 

Minneapolis 

Minneapolis-St.  Paul  hitl  (Wold- 
Chamberlain) 
Minnesota 

ILS  Rwy  22  Amdt  44A  ... 
FDC  Date:  03/05/97 

FDC  7/1190/MSP/  FI/P  Minneapolis- 
St  Paul  Intl  (Wold-Chamberiain), 
Minneapolis  MN.  ILS  Rwy  22  Amdt  4 A  . 
...  S-ILS  22  VIS  RVR  5000  all  CATS.  S- 
LOC  22  VIS  CATS  A/B/C/  RVR  5000, 
CAT  D  RVR  6000.  S-LOC  22  HALPN 
FIX  MNMS— VIS  RVR  5000  all  CATS. 
Delete  note  ...  For  INOP  MALSR,  INCR 
S-LOC  22  CATS  A  and  B  and  HALPN 
FDC  S-LOC  22  CATS  A.  B,  C.  VIS  to  10 
mile.  Delete  note  ...  INOP  table  does  not 
apply  to  S-ILS,  Add  note  ...  table  does 
not  apply  to  S-ILS  22  and  S-LOC  22 
CAT  A  and  B.  Add  note  .  .  for  INOP 
MALSR  increase  HALPN  FIX  MNMS  S- 
LOC  22  CAT  D  and  E  to  RVR  6000.  This 
is  ILS  R%vy  22  Amdt  45. 

Charlotte 

Charlotte/Douglas  Intl 

North  Carolina 

ILS  Rwy  36L  (CATS  I.  U,  Ul).  Amdt  12A 


FDC  Date:  03/06/97 

FDC  7/1209/CLT/  FI/P  Charlotte/ 
Douglas  Intl,  Charlotte,  NC.  ILS  Rwy 
36L  (CATS  I,  n,  ffl),  Amdt  12A  ...  MIN 
GS  INTCP  ALT  ...  3400.  MARJO  DME 
FIX  ...  MIN  ALT  4600* ,  *2900  when 
directed  by  ATC.  This  is  ILS  Rwy  36L 
(CATS  I,  n,  ni),  Amdt  12B. 

Spearfish 

Black  Hills-Clyde  Ice  Field 
South  Dakota 
GPS  Rwy  12  Orig... 
FDC  Date:  03/05/97 

FDC  7/121 7/SPF/  FI/P  Black  Hills- 
Qyde  Ice  Field,  Spearfish,  SD.  GPS  Rwy 
12  Orig  ...  S-12  ...  CAT  C  and  MNMS 
NA.  Circling  ...  CAT  C  and  D  MNMS 
NA.  S-12  ...  Ellsworth  AFB  ALSTG 
MNMS  CAT  C  and  D  MNMS  NA. 
Ellsworth  AFB  ALSTG  Circling  MNMS 
...  CAT  C  and  MNMS  NA.  This  is  GPS 
Rwy  12  Orig-A. 

Spearfish 

Black  Hills-Clyde  Ice  Field 
South  Dakota 
NDB  or  GPS-A  Orig  ... 
FDC  Date:  03/06/97 

FDC  7/1218/SPF/  FI/P  Black  HiUs- 
Clyde  Ice  Field,  Spearfish.  SD.  NDB  or 
GPS-A  Orig  ...  CAT  C  and  D  MNMS  NA. 
Ellsworth  ALSTG  MNMS  CAT  C  and  D 
MNMS  NA.  This  is  NDB  or  GPS-A  Orig 
A. 

Forth  Worth 

Fort  Worth  Alliance 

Texas 

GPS  Rwy  16  Orig  ... 

FDC  Date:  03/12/97 

FDC  7/1296/AFW/  FI/P  Fort  Worth 
Alliance,  Fort  Worth,  TX.  GPS  Rwy  16 
Orig  ...  Change  Rwy  ID  to  16L.  This  is 
GPS  Rwy  16L  Orig-A. 

Fort  Worth 

Fort  Worth  Alliance 

Texas 

ILS  Rwy  34  Amdt  2  ... 

FDC  Date:  03/12/97 

FDC  7/1298/AFW/  FI/P  Forth  Worth 
Alliance,  Fort  Worth,  TX.  ILS  Rwy  34 
Amdt  2  ...  Change  Rwy  ID  to  34R.  This 
is  ILS  Rwy  34R  Amdt  2A. 

Fort  Worth 

Fort  Worth  Alliance 

Texas 

GPS  Rwy  34  Orig  ... 

FDC  Date:  03/12/97 

FDC  7/1299/ AFW/  FI/P  Forth  Worth 
Alliance,  Fort  Worth,  TX  ILS  Rwy  34 
Orig  2  ...  Change  Rwy  ID  to  34R.  This 
is  ILS  Rwy  34R  Orig-A. 

Fort  Worth 

Fort  Worth  Alliance 


Texas 

ILS  Rwy  34  /Vmdt  2  ... 

FDC  Date:  03/12/97 

FDC  7/1 300/ AFW/  FI/P  Fort  Worth 
Alliance,  Fort  Worth,  TX.  ILS  Rwy  16 
Amdt  2  ...  Change  Rwy  ID  to  16L.  This 
is  ILS  Rwy  16L  Amdt  2A. 

Dallas-Fort  Worth 

Dallas-Fort  Worth  Intl 

Texas 

Converging  ILS  Rwy  18R  Amdt  3  ... 

FDC  Date:  03/13/97 

FDC  7/131 7/DFW/  FI/P  Dallas-Fort 
Worth  Intl,  Dallas-Fort  Worth,  TX. 
Converging  ILS  Rwy  18R  Amdt  3  ... 
Missed  Approach  ...  Climbing  to  5000 
VL\  DFW  R-174  to  JASPA  INT/DFW  35 
DME.  This  is  converging  ILS  Rwy  18R 
Amdt  3A. 

Manitowoc 

Manitowoc  County 

Wisconsin 

VOR  or  GPS  RMry  17,  Amdt  14  ... 

FDC  Date:  03/13/97 

FDC  7/1322/MTW/  FI/P  Manitowoc 
County,  Manitowoc,  WI.  VOR  or  GPS 
Rwy  17,  Amdt  14  ...  MNM  ALT  ...  MTW 
2.40  DME,  1340.  MNMS  ...  S-17  MDA 
1340/HAT  689  all  CATS,  VIS  CAT  C  1 
1/2,  CAT  D  1  3/4.  Circling  ...  MDA 
1340/HAT  689  CATS  A,  B,  C;  VIS  CAT 
C2.  This  is  VOR  or  GPS  Rwy  17,  Amdt 
14A. 

|FR  Doc.  97-9148  Filed  4-8-97;  8:45  am] 
•ILUNa  CODE  4*10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  28863;  Amdt.  No.  1789] 

RIN  2120-AA66 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA);  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
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use  of  the  navigable  airspace  and  to 

promote  safe  flight  operations  under 

instnunent  flight  rules  at  the  affected 

airports. 

DATES:  An  effective  date  for  each  SIAP 

is  specified  in  the  amendatory 

provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Rej^ter 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building, 
800  Independence  Avenue  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  hiquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  VM^ORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instriunent  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviations  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  826Q-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  natiu«.  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 


airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refet  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relatiog  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPS  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOl'  » 

Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  SubfectB  in  14  CFS  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  March  21. 
1997. 

Thomas  C  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  tlie  ^mendmnit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  fior  part  97  is 
revised  to  read  as  follows: 

Anthority:  49  U.S.C  106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H  97.23, 97.25. 97.27. 97.29, 97.31. 97.33. 
97.3S    [Amended] 

§  97.23  VOR,  VOR/DME,  VOR  or 
TACAN,  and  VOR/DME  or  TACAN; 
§  97.25  LOC,  LOC/DME,  LDA,  LDA/ 
DME,  SDF.  SDF/DME;  S  97.27  NDB, 
NDB/DME;  §97.29  ILS,  ILS/DME, 
ISMLS,  MLS,  MLS/DME.  MLS/RNAV: 
§97.31  RADAR  SIAPs;  §97.33  RNAV 
SL\Ps;  And  §  97.35  COPTER  SL\Ps, 
identified  as  follows: 

Effective  April  24.  1997 

Presque  Isle.  ME.  Northern  Maine  Regional 

Arpt  at  Prasque  Isle,  VOR  or  GPS  RWY  19, 

Amdt  9 
Presque  Isle,  ME,  Northern  Maine  Regional 

Arpt  at  Presque  Isle,  VOR/DME  RWY  1. 

Amdt  12 
Mansfield.  MA.  Mansfield  Muni.  NDB  Rwy 

32.  Amdt  6 
Newark.  NY.  Newark  Ind,  ELS  RWY  22R.  Orig 
SchenecUdy,  NY,  Schenectady  County,  ILS 

RWY  4,  Amdt  4 
Lancaster.  PA.  Lancaster,  ILS  RWY  8,  Amdt 

14 

Effective  May  22.  1997 

Gustavus,  AK.  GusUviis,  VOR/DME  RWY  28, 

Orig 
Dillirjgham,  AK.  DiUingham,  CPS  RWY  1. 

Orig 
Dillingham,  AK.  Dillingham.  CPS  RWY  19. 

Orig 
Half  Moon  Bay.  CA.  Half  Moon  Bay.  GPS 

RWY  30,  Orig 
Canon  Qty.  CO,  Fremont  County,  GPS  RWY 

29.  Orig 
Windsor  Locks.  CT.  Bradley  InU,  VOR  RWY 

15,  Amdt  1 
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Windaor  Locks.  CT.  Bndky  Intl.  GPS  RWY 

IS,  Amdt  2 
Apalaciiicola.  FL.  ApaUnhicoU  Muni.  NDB 

RWYia.Orig 
ApaUchicola.  FU  Apalachicola  Muni,  NDB 

RWY  31.  Orig 
Stariii^  RocUdUs.  IL,  WbitMids  County 

Airport— lowph  K  Bittocf  Fleki.  ILS  RWY 

25,  AiDfdtlO 
Stviii^  Rock&lls,  IL.  Whiiasids  County 

Airport— JoMpli  H.  Bittorf  Field.  NDB  or 

CPS  RWY  7.  Amdt  5 
Starting  RockfalU.  IL.  Whitadda  County 

Airpwt— Joaeph  H.  Bitftnf  Fiald.  LOC  BC 

RWY  7,  Amdt  5 
Wabwh.  IN.  Wabash  Muni.  GPS  RWY  27, 

Bai^ar,  ME.  Bailor  InU.  ILS  RWY  IS.  Amdt 

4 
Badfbcd.  MA.  Laurence  G.  Hanscom  Fid. 

NDB  RWY  11,  Amdt  21 
Bedford.  MA.  Lauraoca  G.  Hanscom  Fid,  ILS 

RWY  11.  Amdt  24 
Stuigis.  MI,  KiTKh  Muni.  «>S  RWY  18.  Orig 
Evelath.  MN.  Evekth- Virginia  Muni.  VOR/ 

DME  RNAV  RWY  27.  Amdt  2 
Evelath.  MN.  Eveleth- Virginia  Muni.  VOR/ 

DME  or  GPS-A.  Amdt  1 
Hibbing.  MN.  Chisholm-Hibbiug,  VOR  or 

GPS  RWY  13.  Amdt  12 
Hibbiog.  MN,  Chisholm-Hibbing.  VOR  or 

GPS  RWY  31.  Amdt  16 
Hibbing.  MN,  Chisholm-Hibbing,  LOC  BC 

RWY  13,  Amdt  11 
Hibbing.  MN.  Chisholm-Hibbing.  ILS  RWY 

31.  Amdt  11 
St  Cloud.  MN.  St  Qoud  Regional,  VOR/DME 

RWY  13.  Amdt  8 
St  Cloud.  MN.  St  Cloud  Regional.  VOR  RWY 

31.  Amdt  11 
St  Cloud,  MN.  St  Qoud  Regional.  ILS  RWY 

31.  Amdt  2 
St  Qoud.  NQ^.  St  Cloud  Regional.  NDB  or 

GPS  RWY  31.  Amdt  2 
Roawell.  NM.  Roswell  Industrial  Air  Center. 

VOR  or  GPS-A.  Amdt  8 
Roawell.  NM.  Roswell  Industrial  Air  Center, 

NDB  RWY  21,  Amdt  16 
Roswell,  NM,  Roswell  Industrial  Air  Center. 

ILS  RWY  21.  Amdt  17 
Roswell.  NM.  Roswell  Industrial  Air  Center. 

VOR/DME  RNAV  RWY  3S.  Amdt  3 
Roswell,  NM,  Roswell  Industrial  Air  Center. 

GPS  RWY  21,  Orig 
Canandaigus,  NY,  Canandaigua.  VOR- A. 

Orig  . 

BurlingtolT,  NC,  Burlington-Alamance 

Regional,  VOR  or  GPS  RWY  10.  Amdt  7A. 

CANCELLED 
Oakes.  ND.  Oakes  Muni.  GPS  RWY  30.  Orig 
BaUvia.  OH.  Clermont  County.  VOR  or  GPS- 

B.  Amdt  S 
Cincinnati.  OH,  Cincinnati-Blue  Ash.  NDB 

RWY  6,  Amdt  1 
Cincinnati.  OH.  Cincinnati-Blue  Ash.  NDB  or 

GPS  RWY  24,  Amdt  1 
Cincinnati.  OH.  Cincinnati-Blue  Ash.  GPS 

RWY  6.  Amdt  1 
Cincinnati.  OH.  Cincinnati  Muni  Airport- 

Lunken  Field.  LOC  BC  RWY  3R.  Amdt  8 
Cindimati.  OH.  Cincinnati  Muni  Airport- 

Lunkan  Field.  NDB  or  GPS  RWY  21L. 

Amdt  12 
Cincnnnati.  OH.  Cincinnati  Muni  Airport- 

Lunksa  Field.  NDB  or  GPS  RWY  25.  Amdt 
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Cincinnati.  OH.  Cincinnati  Muni  Airport- 

Lunken  Field.  ILS  RWY  21L.  Amdt  15 
Roaeburg,  OR.  Roseburg  Regional.  VOR-A, 

Amdt  6 
Roaeburg,  OR.  Roaeburg  Regional.  CPS-A. 

Orig 
AllantOMm.  PA,  Allentown  Queen  City  Muni. 

VOR  or  GPS-B,  Amdt  5 
Lemmon.  SD.  Leoimon  Muni.  GPS  RWY  29. 

Orig 
St  George,  UT.  St  G«vge  Muni,  CPS  RWY  34, 

Orig 
Maricm/Wytheville,  VA.  Mountain  Empire. 

LOC  RWY  26.  Amdt  1 
Marion/Wytheville.  VA.  Mountain  Empire. 

NDB  RWY  26.  Amdt  1 
Richmond.  VA.  Richmond  International, 

VOR  RWY  34.  Amdt  21 
Richmond,  VA,  Richmond  International,  GPS 

RWY  34,  Orig 
Ephraim,  WI,  Ephnum-Fiah  Creek.  CPS  RWY 

32.  Orig 

(FR  Doc.  97-9147  Filed  4-B-97:  8:4S  am) 
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coMMOomr  futures  tradinq 

COMMISSION 

17  CFR  Part  145 

Commission  Rscords  and  Infonnation 

AGB4CY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  amending  its  rules  i:elating 
to  Commission  records  and  information. 
The  modifications  implement  the 
portions  of  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996 
which  become  effective  March  31, 1997. 
As  these  modifications  involve  solely 
agency  procedure  and  practice,  public 
comment  is  not  being  sought. 
EFFECTIVE  DATE:  March  31, 1997. 
AOOAESSES:  jean  A.  Webb,  Secretary  of 
the  Commission,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre.  1155  21st  Street.  NW, 
Washington,  EX]  20581;  or  by  electronic 
mail  to  secretary^ftc.gov. 
FOR  FURTHER  MFORMATION  CONTACT: 
Merry  Lymn,  Assistant  General  Counsel, 
Office  of  the  General  Counsel, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW,  Washington,  DC 
20531.  Telephone:  (202)  41B-S120. 

SUPPI.EMENTARY  MFORMATKM: 

I.  Background — Need  for  Revisioiis 

The  Electronic  Freedom  of 
Information  Act  Amendments  of  1996, 
Public  Law  104-231,  110  Stat.  3048 
(1996)  ("EFOIA"),  amended  the 
Freedom  of  Information  Act  ("FOIA")  (5 


U.S.C.  552)  to  facilitate  the 
dissemination  of  agency  records  created 
and  retained  in  electronic  formats  and 
to  assist  requesters  in  obtaining 
infonnation  in  the  form  or  format  most 
useful  to  them.  EFOIA  provides  dates  by 
which  certain  provisions  must  be 
implemented.  This  notice  sets  forth  the 
Commission's  modifications  of  its 
regulations  found  at  17  CFR  Part  145  to 
implement  those  EFOIA  provisions  with 
a  March  31,  1997  effective  date.  EFOIA 
provisions  with  a  later  effiective  date 
will  be  treated  subsequently. 

A.  Definitions 

1.  EFOIA  Definition 

Section  3  of  EFOL\  amends  FOIA  by 
modifying  its  definition  of  "record." 
Consequently,  the  Commission  is 
revising  its  definition  of  "record"  found 
at  17  CFR  145.0  to  conform  to  EFOIA 
usage.  Furthermore,  because  the  current 
definition  is  inconsistent  with  United 
States  Dept  of  Justice  v.  Tax  Analysts, 
492  U.S.  136.  144-145,  149-154  (1989) 
(court  opinions  in  agency  files  held  to 
be  agency  records),  and  the 
Commission's  subsequent  practice,  the 
definition  of  "record"  is  also  revised  by 
deleting  the  sentence  "Further,  the  term 
'records,'  as  used  in  this  Part,  does  not 
include  materials  such  as  Federal 
Register  notices  or  court  filings  that  are 
available  from  public  sources  other  than 
the  Commission." 

2.  Alphabetical  Order 

The  definitional  section  of  Part  145  is 
not  in  alphabetical  order.  The 
Commission  believes  that  re-ordering 
the  definitions  alphabetically  will  make 
it  easier  for  the  user  and  will  facilitate 
adding  or  deleting  definitions  in  the 
future.  Consequently'  the  new 
definitional  section  is  alphabetized. 
Additionally,  some  of  the  existing 
definitions  are  redrafted  to  conform  to 
the  revised  format. 

B.  Availability  of  Records 

Under  Section  5  of  EFOIA,  the 
Commission  is  required  to  make  records 
available  in  any  form  or  format 
requested  if  the  Commission  can  readily 
reproduce  them  in  that  form  or  format 
Accordingly,  the  Conunission  is 
amending  §  145.7  to  indicate  that 
requesters  should  specify  the  form  or 
format  (including  electronic  formats)  in 
which  they  prefer  to  receive  a  response. 
When  requesters  do  not  specify  the  form 
or  format  for  a  response,  the 
Commission  will  respond  in  the  form  or 
format  in  which  the  document  is  most 
accessible  to  the  Commission. 
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C  Reference  Materials  and  Guides 

In  accordance  with  Section  11  of 
EFOIA,  as  of  March  31, 1997. 
individuals  may  obtain  a  guide  for 
requesting  records  or  infonnation  from 
the  Commission  which  includes  an 
index  of  all  publicly  available 
information  of  the  Commission;  a 
description  of  major  information  and 
record  locator  systems  maintained  by 
the  Commission;  and  guidance  for 
obtaining  various  types  and  categories 
of  public  infonnation  from  the 
Conunission.  These  reference  materials 
will  be  available  at  Commission  offices 
for  public  inspection  and  copying,  and 
by  writing  or  telephoning  the 
Commission.  Consequently,  the 
Commission  is  modifying  §§  145.2  and 
145.7  to  include  information  about 
access  to  these  materials. 

n.  Related  Matters 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601,  etseq.  (1988), 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  The  Commission 
has  previously  determined,  pursuant  to 
5  U.S.C.  605(b),  that  Part  145  rules 
relating  to  Commission  records  and 
information  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Because  they 
do  not  impose  regulatory  obligations  on 
commodity  professionals  and  small 
commodity  firms,  and  because  the 
amendments  will  enhance  the  FOIA 
process,  the  Commission  does  not 
expect  the  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 

Accordingly,  pursuant  to  Rule  3(a)  of 
the  RFA  (5  U.S.C.  605(b)),  the 
Chairperson,  on  behalf  of  the 
Commission,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  Commission  nonetheless 
invites  comment  from  any  member  of 
the  public  who  believes  that  these 
revisions  would  have  a  significant 
impact  on  small  businesses. 

List  of  Sulqects  in  17  CFR  Part  145 

Confidential  business  treatment, 
Freedom  of  information. 

For  the  reasons  set  forth  in  the 
preamble.  Title  17,  Part  145  is  amended 
as  follows: 

PART  145— COMMISSION  RECORDS 
AND  INFORMATION 

1.  The  authorify  for  Part  145  is  revised 
to  read: 


Aathority:  Pub.  L.  104-231, 110  Stat  3048. 
Pub.  L.  99-570, 100  SUt  3207,  Pub.  L.  8ft- 
554,  80  Stat  383,  Pub.  L.  00-23.  81  SUt  54, 
Pub.  L.  93-502,  88  Stat  1561-1564  (5  U.S.C 
552);  Sec.  101(a),  Pub.  L.  93-463,  88  Stat 
1389  (5  aS.C  4ia(j)):  unless  otherwise  noted. 

2.  S  145.0  is  revised  to  read  as  follows: 

f  146.0    DefinMons. 

For  the  purposes  of  Part  145  the 
following  definitions  are  applicable: 

Assistant  Secretary — refers  to  the 
Assistant  Secretary  of  the  Commission 
for  FOI,  Privacy  and  Sunshine  Acts 
Compliance. 

Compliance  Staff-Prefers  to  the  FOI, 
Privacy  and  Sunshine  Acts  Compliance 
staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  principal  office  in 
Washington,  DC  assigned  to  respond  to 
requests  for  infonnation  and  to  handle 
various  other  matters  under  the 
Freedom  of  Information  Act,  the  Privacy 
Act  of  1974,  and  the  Government  in  the 
Sunshine  Act 

Public  Records — in  addition  to  the 
records  described  in  §  145.1  (material 
published  in  the  Federal  Register)  and 
in  §  145.2  (recortls  required  to  be  made 
publicly  available  under  the  Freedom  of 
Information  Act),  includes  those  records 
that  have  been  determined  by  the 
Commission  to  be  generally  available  to 
the  public  directiy  upon  oral  or  written 
request  from  the  Commission  office  or 
division  responsible  for  the 
maintenance  of  such  records.  A 
compilation  of  Commission  records 
routinely  available  to  the  public  upon 
request  appears  in  Appendix  A  to  this 
Part  145. 

Nonpublic  records — are  records  not 
identified  in  §  145.1,  §  145.2.  or 
Appendix  A  of  this  Part  145.  Nonpublic 
records  must  be  requested,  in  writing,  in 
accordance  with  the  provisions  of 
§145.7. 

Record — is  any  information  or  agency 
record  maintained  by  the  Commission 
in  any  format,  including  an  electronic 
format.  It  includes  any  document, 
writing,  photograph,  soimd  or  magnetic 
recording,  videotape,  microfiche, 
drawing,  or  computer-stored 
information  or  output  in  the  possession 
of  the  Commission.  The  term  "record" 
does  not  include  personal  convenience 
materials  over  which  the  Commission 
has  no  control,  such  as  appointment 
calendars  and  handwritten  notes,  which 
may  be  retained  or  destroyed  at  an 
employee's  discretion. 

3.  SM:^on  145.2  is  revised  to  read  as 
follows: 

S145.2    Reeonte  available  for  public 
Inanef  tlnti  end  oonvino:  fkif  lananla 
pubiiahed  and  Indexed. 

Except  as  provided  in  §  145.5, 
pertaining  to  nonpublic  mattera,  and  in 


addition  to  those  documents  listed  in 
Appendix  A  to  Part  145,  Compilation  of 
Commission  Records  Available  to  the 
Public,  the  following  materials  are 
available  for  public  inspection  and 
copying  during  normal  business  hours 
at  the  Commission's  Public  Reading 
Room,  located  at  the  principal  office  of 
the  Commission  in  Washington,  £)C  and 
at  the  regional  offices  of  the 
Commission: 

(a)  A  guide  for  requesting  records  or 
publicly  available  information  from  the 
Commission  which  includes: 

(1)  An  index  of  all  pubUcly  available 
information  of  the  Commission; 

(2)  A  description  of  major  information 
and  record  locator  systems; 

(3)  Guidance  for  obtaining  various 
types  and  categories  of  public 
information  from  the  Commission; 

(b)  Final  opinions  and  orders  of  the 
Commission  in  the  adjudication  of 
cases,  including  concurring  and 
dissenting  opinions; 

(c)  Statements  of  policy  and 
interpretations  which  have  been 
adopted  by  the  Commission  and  are  not 
published  in  the  Federal  Register 

(d)  Records  released  in  response  to 
FOIA  requests  that  have  been,  or  the 
Commission  anticipates  will  be,  the 
subject  of  additional  FOIA  requests; 

(e)  Administrative  manuals  and 
instructions  that  affect  the  public;  and 

(f)  Indices  providing  identifying 
infonnation  to  the  public  as  to  the 
materials  made  available  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

4.  §  145.7  is  amended  by  adding  an 
introductory  paragraph  and  revising 
paragraph  (a)  to  read  as  follows: 

}  145.7    Requests  for  Coewwisston  reewds 


Requests  for  Commission  records  and 
copies  thereof  shall  specify  the 
prefened  form  or  format  (including 
electronic  formats)  <A  the  response.  The 
Commission  will  accommodate 
requesters  as  to  form  or  format  if  the 
record  is  readily  available  in  that  form 
'  or  format  When  requesters  do  not 
specify  the  form  or  format  of  the 
response,  the  Commission  will  respond 
in  the  form  or  format  in  which  the 
docimient  is  most  accessible  to  the 
Conunission. 

(a)  Public  inquiries  and  inspection  of 
public  records.  Information  concerning 
the  nature  and  extent  of  available  public 
records  may  be  obtained  in  person,  by 
telephone,  via  Internet  (http:// 
www.cflc.gov),  or  by  writing  to  the 
Commission  offices  designated  in 
S§  145.2  and  145.6. 
•        •        •        •        • 

Issued  by  the  Commission. 
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Dvtad:  April  3. 1997. 
JeuiA.W«bb, 

Secretary  of  the  Commission,  Commodity 

Futures  Trading  Commission. 

(FR  Doc.  97-9003  Filed  4-«-97:  8:45  am) 
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DEPARTMEHT  OF  DEFENSE 
Departnwnt  of  the  Air  Force 

32  CFR  Pan  806b 

[Air  Force  Reg.  12-36] 

Air  Force  Privacy  Act  Program 

AQENCY:  Department  of  the  Air  Force, 

DOD. 

ACTION:  Final  rule. 

summary:  The  Department  of  the  Air 
Force  is  amending  its  Privacy  Act 
regulation  to  add  an  exemption  to  the 
system  of  records  identified  as  Fill  AF 
J  A  B,  Courts-Martial  and  Article  15 
Records. 

EFFECTIVE  DATE:  March  31.  1997. 
FOR  FURTHER  IHFORMATKW  CONTACT:  Ms. 
Anne  Rollins  at  (703)  697-8674  or  DSN 
227-8674. 

SUPPLEMENTARY  INFORMATION: 
Executi've  Order  12866.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Regulatory  FlmxSbiitty  Act.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  ofDefianse  does  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Papenrork  Reduction  Act  It  has  been 
detennined  that  this  Privacy  Act  nile  for 
the  Department  of  Defense  imposes  no 
information  requirements  beyond  the 
Department  of  Defense  and  that  the 
information  collected  within  the 
Department  of  Defense  is  necessary  and 
consistent  with  5  U.S.C.  552a,  known  as 
the  Privacy  Act,  and  44  U.S.C  Chapter 
35. 


The  Department  of  the  Air  Force  is 
amending  its  Privacy  Act  regulation  to 
add  an  exemption  to  a  system  of  records 
identified  as  Fill  AF  JA  B,  Courts- 
Martial  and  Article  15  Records.  The 
proposed  rule  was  published  on  January 
28, 1997  at  62  FR  4025.  No  comments 
were  received,  therefore,  the  rule  is 
being  adopted  as  final. 

List  of  sobiectB  in  32  CFR  Part  806b 

Privacy. 

Accordingly.  32  CFR  part  806b  is 
amended  as  follows: 

Part  808b  -Air  Force  Privacy  Act  Program 

1.  The  authority  citation  for  32  CFR 
Part  806b  continues  to  read  as  follows: 

Anthority:  Pub.  L.  93-579.  88  SUt  1896  (5 
U.S.C  552«). 

2.  Appendix  C  to  Part  806b  is 
amended  by  adding  paragraph  (b)(20)  as 
follows: 

Appendix  C  to  Part  806b-General  and 
Specific  Exemptions 

(b)  Specific  exemptions.  *  *  * 

(20)  System  identifier  and  name:  Fill 
AF  JA  B,  Courts-Martial  and  Article  15 
Records. 

(i)  Exemption.  Portions  of  this  system 
of  records  may  be  exempt  pursuant  to  5 
U.S.C.  552a(j)(2)  from  the  following 
subsection  of  5  U.S.C.  552a(c)(3),  (c)(4), 
(d),  (e)(1).  (e)(2).  (e)(3),  (e)(4)(G).  (H)  and 
0).  (eK5),  (e)(8),  (f),  and  (g). 

(ii)  Exemption.  Portions  of  this  system 
of  records  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2)  from  the  following 
subsection  of  5  U.S.C.  552a(c)(3),  (d), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f). 

(iu)  Authority:  5  U.S.C.  552a(j)(2)  and 
(k)(2). 

(iv)  Reason:  (1)  From  subsection  (c)(3) 
because  the  release  of  the  disclosiue 
accounting,  for  disclosures  pursuant  to 
the  routine  uses  published  for  this 
system,  would  permit  the  subject  of  a 
criminal  investigation  or  matter  under 
investigation  to  obtain  valuable 
information  concerning  the  natiue  of 
that  investigation  which  will  present  a 
serious  impediment  to  law  enforcement. 

(2)  From  subsection  (c)(4)  because  an 
exemption  is  being  claimed  for 
subsection  (d),  this  subsection  will  not 
be  applicable. 

(3)  From  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  would  inform  the  sub)ect  of  a 
criminal  investigation  of  the  existence 
of  that  investigation,  provide  the  subject 
of  the  investigation  with  information 
that  might  enable  him  to  avoid  detection 
or  apprehension,  and  would  present  a 
serious  impediment  to  law  enforcement. 

(4)  From  subsection  (e)(1)  because  in 
the  course  of  criminal  investigations 


information  is  often  obtained 
concerning  the  violation  of  laws  or  civil 
obligations  of  others  not  relating  to  an 
active  case  or  matter.  In  the  interests  of 
effective  law  enforcement,  it  is 
necessary  that  this  information  be 
retained  since  it  can  aid  in  establishing 
patterns  of  activity  and  provide  valuable 
leads  for  other  agencies  and  future  cases 
that  may  be  brought. 

(5)  From  subsection  (e)(2)  because  in 
a  criminal  investigation  the  requirement 
that  information  be  collected  to  the 
greatest  extent  possible  from  the  subject 
individual  would  present  a  serious 
impediment  to  law  enforcement  in  that 
the  subject  of  the  investigation  would  be 
placed  on  notice  of  the  existence  of  the 
investigation  and  would  therefore  be 
able  to  avoid  detection. 

(6)  From  subsection  (e)(3)  because  the 
requirement  that  individuals  supplying 
information  be  provided  with  a  form 
stating  the  requirements  of  subsection 
(e)(3)  would  constitute  a  serious 
impediment  to  law  enforcement  in  that 
it  could  compromise  the  existence  of  a 
confidential  investigation,  reveal  the 
identity  of  confidential  sources  of 
information  and  endanger  the  life  and 
physical  safety  of  confidential 
informants. 

(7)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is  exempt 
from  individual  access  pursuant  to 
subsections  (j)  and  (k)  of  the  Privacy  Act 
of  1974. 

(8)  From  subsection  (e)(4)(I)  because 
the  identity  of  specific  sources  must  be 
withheld  in  order  to  protect  the 
confidentiality  of  the  soiuces  of 
criminal  and  other  law  enforcement 
information.  This  exemption  is  further 
necessary  to  protect  the  privacy  and 
physical  safety  of  witnesses  and 
informants. 

(9)  From  subsection  (e)(5)  because  in 
the  collection  of  information  for  law 
enforcement  purposes  it  is  impossible  to 
determine  in  advance  what  information 
is  acciu^te,  relevant,  timely,  and 
complete.  With  the  passage  of  time, 
seemingly  irrelevant  or  untimely 
information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  light  and  the 
accuracy  of  such  information  can  only 
be  detennined  in  a  court  of  law.  The 
restrictions  of  subsection  (e)(5)  would 
restrict  the  ability  of  trained 
investigators  and  intelligence  analysts  to 
exercise  their  juxlgment  in  reporting  on 
investigations  and  impede  the 
development  of  intelligence  necessary 
for  effective  law  enforcement 

(10)  From  subsection  (e)(8)  because 
the  individual  notice  requirements  of 
subsection  (e)(8)  could  present  a  serious 
impediment  to  law  enforcement  as  this 
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could  interfere  with  the  ability  to  issue 
search  authorizations  and  coiUd  reveal 
investigative  techniques  and 
procedures. 

(11)  From  subsection  (f)  because  this 
system  of  records  has  been  exempted 
from  the  access  provisions  of  subsection 
(d). 

(12)  From  subsection  (g)  because  this 
system  of  records  is  compiled  for  law 
enforcement  purposes  and  has  been 
exempted  from  the  access  provisions  of 
subs^rtions  (d)  and  (f). 

(13)  Consistent  with  the  legislative 
purpose  of  the  Privacy  Act  of  1974,  the 
Department  of  the  Air  Force  will  grant 
access  to  nonexempt  material  in  the 
records  being  maintained.  Disclosure 
will  be  governed  by  the  Department  of 
the  Air  Force's  Privacy  Regulation,  but 
will  be  limited  to  the  extent  that  the 
identity  of  confidential  sources  will  not 
be  compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
criminal  violation  will  not  be  alerted  to 
the  investigation;  the  physical  safety  of 
witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered,  the  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosure  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  the  above 
nature  will  be  deleted  from  the 
requested  docimients  and  the  balance 
made  available.  The  controlling 
principle  behind  this  limited  access  is 
to  allow  disclosiu^s  except  those 
indicated  above.  The  decisions  to 
release  information  irom  these  systems 
will  be  made  on  a  case-by-case  basis. 

•        •         •         •         • 

Dated:  April  3, 1997. 

L.M.  Bjnam, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense 

[FR  Doc.  97-8971  Filed  4-8-97;  8:45  am] 

BILUNQ  CODE  S000-04-F 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CQOOe-97-009] 

RIN2115-AE47 

Drawbridge  Oparation  Raguiation; 
Inner  Harbor  Navigation  Canal,  U^ 

AQBICY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  regulation  for 
the  operation  of  the  Seabrook  Highway 


bascule  span  drawbridge  across  the 
Inner  Harbor  Navigation  Canal,  mile  4.6 
in  New  Orleans,  Orleans  Parish, 
Louisiana,  to  authorize  it  to  remain 
closed  to  navigation  between  the  hours 
of  7  a.m.  and  noon  and  between  the 
hours  of  1  p.m.  and  6:30  p.m.,  Monday 
through  Friday,  from  April  14, 1997 
imtil  August  15, 1997.  At  all  other  times 
the  bridge  will  open  on  signal.  This 
action  is  necessary  for  the  fender  system 
to  be  replaced. 

DATES:  This  temporary  final  rule  is 
effective  beginning  at  7  a.m.  on  April 
14, 1997  and  ending  at  6:30  p.m.  on 
August  15. 1997. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Eighth  Coast  Guard 
District,  Bridge  Administration  Branch, 
Hale  Boggs  Federal  Building,  room 
1313,  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  between 
7  a.m.  and  4  p.m.,  Monday  through 
Friday.  The  telephone  number  is  (504) 
589-2965.  The  Eighth  Coast  Guard 
District,  Bridge  Administration  Branch, 
maintains  the  public  docket  for  this 
temporary  final  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phil  Johnson,  Bridge  Administration 
Branch,  at  the  address  and  telephone 
number  given  above. 

SUPPLEMENTARY  INFORMATION: 

Discussion  of  Rule 

The  Coast  Guard  was  not  notified  of 
the  dates  of  the  repair  work  in  time  to 
issue  a  notice  of  proposed  rulemaking. 
The  unsafe  condition  of  the  bridge 
fender  system  warrants  the  closures  so 
that  remedial  work  can  be 
accomplished.  For  the  same  reason, 
good  cause  exists  to  make  this 
temporary  rule  effective  in  less  than  30 
days  after  publication. 

Vertical  clearance  of  the  Seabrook 
highway  bridge  across  the  Inner  Harbor 
Navigation  Canal  in  the  closed  to 
navigation  position  is  46  feet  above 
mean  high  water.  Navigation  on  the 
waterway  consists  of  tugs  with  tows, 
conunercial  fishing  vessels,  crane 
barges,  jack-up  boats,  oil  industry  crew 
vessels,  sailing  vessels  and  other 
recreational  craft  A  crane  barge  will  be 
required  to  occupy  the  majority  of  the 
navigation  channel  in  order  to 
reconstruct  the  fender  system.  The  barge 
and  related  equipment  will  be  removed 
from  the  channel  from  noon  until  1  p.m. 
daily  at  which  time  the  bridge  may  be 
opened  to  pass  marine  traffic.  The  west 
fender  system  of  the  bridge  has 
sustained  considerable  damage  from 
vessel  strikes,  compromising  its  ability 
to  protect  the  bridge.  Replacement  of  the 


fender  system  is  necessary  for  the  safety 
of  vehicular  and  pedestrian  traffic 
crossing  the  bridge. 

The  Coast  Guard  is  temporarily 
changing  the  regulation  for  the 
operation  of  the  Seabrook  Highway 
bascule  span  drawbridge  across  the 
Inner  Harbor  Navigation  Canal,  mile  4.6 
in  New  Orleans,  Ohrleans  Parish. 
Louisiana,  to  authorize  it  to  remain 
closed  to  navigation  between  the  hours 
of  7  a.m.  and  noon  and  between  the 
hours  of  1  p.m.  and  6:30  p.m.,  Monday 
through  Friday  from  April  14,  1997 
through  August  15. 1997.  At  all  other 
times  the  Inidge  will  open  on  signaL 

The  Board  of  Commissioners  of  the 
Orleans  Levy  Board  has  requested  this 
temporary  final  rule  so  that  the  west 
fender  system  can  be  replaced.  The 
short  term  inconvenience,  attributable 
to  a  delay  of  vessel  traffic  for  a 
maximum  of  five  and  one-half  hours,  is 
outweighed  by  the  long  term  safety 
benefits  to  be  gained  in  replacing  the 
bridge  fender  system. 

Regulatory  Evaluation    - 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  reqtiire  an  assessment  of 
potential  cost  and  benefits  luider  section 
6(a)(3)  of  that  order.  It  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  order.  It  is  not 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
•temporary  final  rule  to  be  so  minimiil 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  imnecessaty . 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  temporary 
final  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  (1)  small  businesses 
and  not-for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  temporary  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  temporary  final  rule  contains  no 
collection-of-information  requirements 
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under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  paragraph 
2.B.2.g(5)  of  Commandant  Instruction 
M16475.1B.  this  temporary  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  imder 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Fart  117 

Bridges. 
Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  mnanfling 
33  CFR  Part  117  as  follows: 

PART  1 1 7— {AMENDED] 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Aathority:  33  U.S.C.  499.  49  CFR  1.46;  and 
33  CFR  1.0S-l(g):  Mction  117.255  also  issued 
under  the  authority  of  Public  Law  102-587. .. 
106  Stat  5039. 

{117.4S8    [Amendedl 

2.  Effective  April  14. 1997,  through 
August  15,  1997,  §  117.458  is  amended 
by  suspending  paragraph  (b)  and  adding 
a  new  paragraph  (d)  to  read  as  follows: 

f  117.456    hHwr  Harbor  Navigstion  Canal. 


(d)  The  draw  of  the  Leon  C.  Simon 
Blvd.  (Seabrook)  bridge,  mile  4.6  shall 
open  on  signal  except  that  between  the 
hours  of  7  a.m.  and  noon  and  between 
the  hours  of  1  p.m.  and  6:30  p.m., 
Monday  through  Friday,  from  April  14, 
1997  to  August  15, 1997,  the  draw  need 
not  be  opened  for  the  passage  of  vessels. 

Dated:  April  1, 1997. 
T.W.  foaaah. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Eighth  Coast  Guard  District. 

IFR  Doc.  97-9055  Filed  4-&-97;  8:45  am] 

OOOC  4*10-1441 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 

RIN2900-AI37 

Medical;  Nonsubstantiva 
MIscetlanaous  Changes 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUiMARY:  This  document  amends  the 
medical  regulations  in  38  CFR  part  17 
by  removing  references  to  provisions 
that  no  longer  exist,  by  correcting  a 
number  of  citations,  and  by  updating  a 
position  title.  These  are  nonsubstantive 
changes. 

EFFECTIVE  DATE:  April  9, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
LeRoy  E.  Cossette,  Chief,  Policies  and 
Operations,  Health  Administration 
Service  (161A1),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420;  (202)  273- 
8300.  (This  is  not  a  toll-fr-ee  niunber.) 
SUPPLEMENTARY  MFORMATKM:  This  final 
nile  consists  of  nonsubstantive  changes 
and,  therefore,  is  not  subject  to  the 
notice  and  comment  and  effective  date 
provisions  of  5  U.S.C.  553. 

The  Secretary  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  This  rule  merely 
consists  of  nonsubstantive  changes. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs  afiscted 
by  this  rule  are  64.005.  64.007.  64.008, 
64.009.  64.010,  64.011.  64.012.  64.013, 
64.014,  64.015,  64.016,  64.018,  64.019, 
64.022,  64.024.  and  64.025. 

List  of  Sobjecti  in  38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse,  Alcoholism, 
Claims,  Day  care,  Dental  health.  Drug 
abuse,  Foreign  relations.  Government 
contracts,  Grant  programs-health.  Grant 
programs-veterans.  Health  care,  Health 
faculties,  Health  professions.  Health 
records,  Homeless,  Medical  and  dental 
schools.  Medical  devices.  Medical 
research,  Mental  health  programs. 
Nursing  homes,  Philippines,  Reporting 
and  record-keeping  requirements, 
Scholarships  and  fellowships,  Travel 
and  transportation  expenses.  Veterans. 

Approved:  March  31, 1997. 
Jaaae  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  above,  38 
CFR  part  17  is  amended  as  set  forth 
below: 


PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501, 1721,  unless 
otherwise  noted. 

f  17.30    [Amended] 

2.  In  §  17.30,  paragraph  (a)(1)  is 
amended  by  removing  "§§  17.60(f). 
17.120, 17.123,  and  17.123a"  and 
adding,  in  its  place.  "§§  17.160  through 
17.166",  and  by  removing  "and  except 
for  veterans  authorized  outpatient  care 
under  §  17.60(e),";  paragraph  (a)(2)(i)  is 
amended  by  removing  "§  17.60(a)  and 
(b)"  and  adding,  in  its  place, 

"S  17.93(a)";  paragraph  (a)(2)(ii)  is 
amended  by  removing  "§  17.54(c)"  each 
time  it  appears,  and  adding,  in  each 
place,  "§  17.84(c)";  and  paragraphs 
(a)(3)  and  (b)  are  amended  by  removing 
"§  17.142"  and  adding,  in  its  place, 
"§17.143". 

f§  17.44, 17.47, 17.40, 17.S2, 17.55, 17.82, 
17.101, 17.128, 17.142, 17.155, 17.156, 
17.180, 17.240, 17.241.  and  17.251 
[Amended] 

3.  Sections  17.44(b),  17.47(a)(2). 
17.49. 17.52(b)  introductory  text. 
17.55(e),  17.82(a)  introductory  text, 
17.101(a)  and  (b)  introductory  text. 
17.128(e),  17.142  introductory  text, 
17.155(a)  and  (b)(2),  17.156  introductory 
text  and  (b),  17.180  introductory  text, 
17.240  introductory  text  (2  places), 
17.241(a)  and  (e),  and  17.251  are 
amended  by  removing  "Chief  Medical 
Director"  wherever  it  appears  and 
adding,  in  its  place,  "Under  Secretary 
for  Health". 

f  17.103    [Amended] 

4.  In  §  17.103,  paragraph  (c)(2)  is 
amended  by  removing  "17.62(b)"  and 
adding,  in  its  place,  "17.101(b)". 

S  17.146    [Amended] 

5.  In  §  17.145.  paragraph  (a) 
introductory  text  is  amended  by 
removing  "§  17.100(a)"  and  adding,  in 
its  place.  "S  17.143(a)". 

[FR  Doc.  97-9027  Filed  4-8-97;  8:45  am] 

BNJJNQ  OOOE  SSHMM-P 


POSTAL  SERVICE 

39  CFR  Part  20 

Implenrtentation  of  Global  Package  Link 
Service 

AGENCY:  Postal  Service. 

ACTION:  Interim  rules  with  request  for 

comments. 

SUMMARY:  Global  Package  Link  Service 
(GPL.  formerly  known  as  International 
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Package  Consignment  Service)  is  an 
international  mail  service  designed  for 
companies  sending  merchandise  to 
other  countries.  Brazil.  Chile,  and 
Germany  are  now  being  added  as 
additioiial  destination  countries.  The 
Postal  Service  is  also  annoimcing 
changes  in  the  minimum  annii<il 
volumes  required  for  GPL.  Instead  of 
minimum  volimie  requirements  for  each 
country  to  which  service  is  available, 
the  Postal  Service  is  establishing  an 
annual  minimiim  voliune  of  10,000 
packages  to  all  coimtries.  An  interim 
rule  is  being  announced  for 
merchandise  return  services  for 
customers  using  GPL  service  to  Japan 
and  the  United  Kingdom.  Finally,  the 
Postal  Service  is  reorganizing  and 
simplifying  the  GPL  regulations.  Interim 
regulations  have  been  developed  and 
are  set  forth  below  for  comment  and 
suggested  revision  prior  to  adoption  in 
final  form. 

DATES:  The  interim  regulations  take 
effect  April  9. 1997.  Comments  must  be 
received  on  or  before  May  9, 1997. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  Global 
Package  Link  Service,  U.S.  Postal 
Service,  475  L'Enfant  Plaza  SW.,  Room 
370  IBU,  Washington,  DC  20260-6500. 
Copies  of  all  written  comments  will  be 
available  for  public  inspection  and 
photocopying  at  the  above  address 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Michelson  at  the  above  address. 
Telephone:  (202)  268-5731. 

SUPPtXMENTARY  INFORMATION: 

L  Introduction 

In  late  1994,  with  implementation  of 
International  Package  Consignment 
Service  (later  renamed  Global  Package 
Link)  to  Japan  (59  FR  65961,  December 
22. 1994),  the  Postal  Service  announced 
that,  when  feasible,  it  would  expand  the 
service  to  other  destination  countries 
based  on  customer  requests.  The  Postal 
Service  later  expanded  GPL  by  adding 
Canada  and  the  United  Kingdom  as 
destination  countries  for  qiialifying 
customers,  and  is  hereby  further 
expanding  GPL  by  adding  Brazil,  Chile, 
and  Germany  as  destination  coimtries 
for  qualifying  customers.  The  Postal 
Service  is  also  changing  other  features 
of  GPL.  First,  it  is  changing  the  annual 
minimum  voliunes  per  country  to  a 
single  minimum  volume  of  10,000 
I>ackages  to  all  coimtries.  It  is  also 
establishing  a  merchandise  return 
service  for  items  sent  to  the  United 
Kingdom  and  Japan.  The  Postal  Service 
has  also  simplified  the  regulations 
governing  GPL  to  make  use  of  the 


service  to  multiple  coimtries  more 
uniform.  Each  of  these  r-hanges  is 
described  below. 

IL  GPL  te  Brazil,  Chile,  and  Germany 

A.  Qualifying  Criteria 

A  customer  who  wants  to  use  GPL  to 
Brazil,  Chile,  and  Germany  will  be 
required  to  enter  into  a  service 
agreement  with  the  Postal  Service 
agreeing  to  meet  each  of  the 
requirements  for  using  GPL  service. 
First,  the  customer  must  mail  at  least 
10.000  GPL  packages  a  year.  (Volumes 
to  all  GPL  coimtries  may  be  counted 
toward  this  minimiim  See  part  IV 
below.)  Second,  the  customer  must 
designate  the  Postal  Service  as  its  carrier 
of  choice  to  each  country  for  which  it 
uses  GPL  service.  Third,  the  customer 
must  link  its  information  systems  with 
those  of  the  Postal  Service  so  that  the 
Postal  Service  and  the' customer  can 
exchange  data  transmissions  concerning 
the  customer's  packages,  and  the  Postal 
Service  can  extract,  on  an  as-needed 
basis,  certain  information  about  the 
package  by  scanning  the  customer- 
provided  barcode  on  each  package. 

In  general,  the  information  that  must 
be  made  available  to  the  Postal  Service 
includes  the  order  number;  the  package 
identification  number,  the  buyer's  name 
and  address;  the  recipient's  name  and 
address;  the  total  weight  of  the  package; 
the  total  value  of  the  package  contents; 
the  number  of  items  in  the  package;  and, 
for  each  item  in  the  package,  its  SKU 
number,  its  value,  and  its  country  of 
origin.  In  practice,  this  requirement 
means  that  the  customer  will  have  to 
begin  the  necessary  systems  work  by  the 
time  it  begins  using  GPL.  and  then  will 
have  to  assist  the  Postal  Service  in 
completing  and  maintaining  the 
information  systems  linkages.  The 
Postal  Service  will  use  the  extracted 
information  to  prepare  the  necessary 
customs  forms  and  package  labels  and 
to  provide  user-friendly  tracking  and 
tracing. 

Arrangements  between  the  Postal 
Service  and  the  customer  that  are 
technical  in  nature  also  may  appear  in 
the  GPL  service  agreement  For  instance, 
the  service  agreement  may  describe  the 
electronic  data  interface  (EDI)  or 
proprietary  file  format  that  will  be  used 
to  transmit  data  between  the  customer 
and  the  Postal  Service,  as  well  as  the 
frequency  and  schedule  of 
transmissions.  Similarly,  the  service 
agreement  may  describe  the  formats  and 
frequencies  for  any  exceptions,  and 
performance  reports  that  the  Postal 
Service  will  provide  to  the  customer. 


B.  Processing  and  Acceptance 

If  the  plant  at  which  the  customer's 
GPL  packages  originate  is  located  within 
500  miles  of  a  GPL  processing  facility, 
the  Postal  Service  will  verify  and  accept 
the  packages  at  the  customer's  plant  and 
transport  them  to  the  GPL  processing 
facility  according  to  a  schedule  agreed 
upon  by  the  Postal  Service  and  the 
mailer. 

If  the  customer's  plant  from  which  the 
GPL  packages  will  originate  is  located 
more  than  500  miles  from  a  Global 
Package  Link  pn^essing  facility,  the 
customer  can  choose  one  of  two 
pnx»ssing  options: 

Option  One 

The  customer  will  be  required  to 
present  the  packages  to  the  Postal 
Service  for  verification  at  the  customer's 
plant  and  transport  them  as  a  drop 
shipment  to  a  GPL  processing  facility 
according  to  a  schedule  agreed  upon  by 
the  Postal  Service  and  the  customer. 

Option  Two 

The  customer  will  process  the 
packages  using  Postal  Service-provided 
computer  system  workstations  and  sort 
and  prepare  the  packages  as  required  by 
the  Postal  Service.  Then,  the  Postal 
Service  will  verify  and  accept  the 
packages  at  the  customer's  plant 
according  to  a  schedule  agreed  upon  by 
the  Postal  Service  and  the  mailer,  and 
will  transport  the  packages  to  a 
designated  GPL  processing  facility  for 
dispatch. 

C.  Customs  Forms 

Normally,  all  necessary  customs 
forms  will  be  automatictdly  generated 
by  the  Postal  Service  computer 
workstations.  Packages  mailed  to  Brazil, 
Chile,  and  Germany  through  a  GPL 
facility  will  not  be  required  to  bear 
customs  {(xms  when  they  are  tendered 
to  the  Postal  Service.  The  Postal  Service 
will  verify,  accept,  and  transport  these 
packages  to  a  designated  GPL  processing 
facility.  After  arainning  the  customer- 
printed  barcode  on  each  package  and 
correlating  it  with  the  package-specific 
information  transmitted  by  the 
customer,  the  Postal  Service  will  print 
the  necessary  customs  forms  and  affix 
them  to  the  customer's  packages  as  part 
of  the  processing  operation  at  the  GPL 
Processing  Facility.  If  the  customer  is 
more  than  500  miles  from  a  designated 
GPL  facility  and  chooses  option  two, 
then  the  customs/GPL  label  will  be 
affixed  by  the  customer  using  Postal 
Service  provided  workstations. ' 

D.  Customs  Clearance 

The  Postal  Service  has  developed  A 
Customs  Pre-Advisoiy  System  (CPAS) 
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as  part  of  GPL  processing.  This 
electronic  system  collects  package- 
specific  data  to  satisfy  customs 
requirements  as  packages  are  processed 
using  the  USPS  computer  workstations 
located  at  a  GPL  facility.  The  system 
electronically  advises  the  USPS  delivery 
agent  and  customs  of  the  contents  of 
each  package  mailed.  Since  this 
advisory  information  arrives  before  the 
mail,  CPAS  facilitates  and  simplifies 
customs  clearance.  Electronic  pre- 
notification  of  the  package  contents  and 
automatic  preparation  of  required 
customs  declarations  assures  the  fastest 
clearance  through  Brazilian,  Chilean,  or 
German  ciistoms  and  reduces  costs  for 
the  customer  and  the  Postal  Service.  To 
use  CPAS.  recipients  of  merchandise 
must  designate  the  Postal  Service  and 
its  customs  broker  as  their  agents  for 
customs  clearance. 

Because  of  customs  regulations  in 
these  countries  concerning  payment  of 
duties  at  the  time  of  clearance,  the 
mailer  may  be  asked  to  pre-fund  a 
designated  amount  of  duties  before  the 
first  shipment,  to  be  replenished  after 
each  subsequent  shipment. 

E.  Delivery  Options 

(1)  Brazil 

The  Postal  Service  will  initially  offer 
one  delivery  option  in  Brazil.  This 
option  will  include  home  delivery,  but 
will  initially  be  limited  to  addresses  in 
the  cities  of  Sao  Paulo  and  Rio  de 
Janeiro.  The  weight  limit  for  packages 
will  be  66  pounds,  and  the  service  will 
provide  tracking  and  tracing. 

The  Postal  Service  will  transport  GPL 
packages  from  the  customer's  plant  or 
from  the  designated  GPL  processing 
facility  to  Brazil  overnight,  where  they 
will  receive  expeditious  customs 
clearance  and  be  released  to  the  delivery 
agent.  From  there,  the  packages  will 
receive  courier  service  and  be  delivered 
overnight.  Normal  delivery  times  will  be 
two  to  three  business  days  frtim 
dispatch  from  the  U.S.  to  final  delivery. 
Insurance,  as  provided  under  DMM 
S500,  is  included  at  no  additional  cost. 

The  Postal  Service  intends  to  expand 
this  service  to  other  areas  in  Brazil 
outside  the  cities  of  Sao  Paulo  and  Rio 
de  Janeiro,  as  the  delivery  agent 
expands  its  ability  to  provide  an 
expedited,  secure  delivery  service  with 
tracking  for  individual  packages.  The 
Postal  Service  requests  comments  bom 
customers  regarding  destination  areas 
needed  in  Brazil. 

(2)  Chile 

The  Postal  Service  will  initially  offer 
one  delivery  option  in  Chile.  This 
option  will  include  home  delivery,  but 


will  initially  be  limited  to  addresses  in 
the  cities  of  Santiago,  Valparaiso,  and 
Vina  del  Mar.  The  weight  limit  for 
packages  will  be  70  pounds,  and  the 
service  will  provide  tracking  and 
tracing. 

The  Postal  Service  will  transport  GPL 
packages  from  the  customer's  plant  or 
from  the  designated  GPL  processing 
facility  to  Chile  overnight,  where  they 
will  receive  expeditious  customs 
clearance  and  be  released  to  the  delivery 
agent.  From  there,  the  packages  will 
receive  courier  service  and  be  delivered 
overnight.  Normal  delivery  times  will  be 
two  to  three  business  days  from 
dispatch  from  the  U.S.  to  final  delivery. 
Insurance,  as  provided  under  DMM 
S500,  is  included  at  no  additional  cost. 

The  Postal  Service  intends  to  expand 
this  service  to  other  areas  in  Chile 
outside  the  cities  of  Santiago, 
Valparaiso,  and  Vina  del  Mar,  as  the 
delivery  agent  expands  its  ability  to 
provide  an  expedited,  secure  delivery 
service  with  tracking  for  individual 
packages.  The  Postal  Service  requests 
comments  bom  customers  regarding 
destination  areas  needed  in  Chile. 

(3)  Germany 

The  Postal  Service  wall  initially  offer 
one  delivery  option  in  Germany.  This 
option  will  include  home  delivery.  The 
weight  limit  for  packages  will  be  70 
poimds,  and  the  service  will  provide 
tracking  and  tracing. 

The  Postal  Service  will  transport  GPL 
packages  from  the  customer's  plant  or 
bom  the  designated  GPL  processing 
Cacility  to  Germany,  where  they  will 
receive  expeditious  customs  clearance 
and  be  released  to  the  delivery  agent. 
From  there,  the  packages  will  receive 
courier  service  and  be  delivered  in  one 
to  two  days.  Normal  delivery  times  will 
be  three  to  four  business  days  from 
dispatch  from  the  U.S.  to  final  delivery. 
Insurance,  as  provided  under  DMM 
S500,  is  included  at  no  additional  cost. 

F.  Rates 

The  base  rates  for  GPL  service  to 
Brazil,  Chile  and  Germany  are  set  forth 
below.  The  Postal  Service  will  charge 
the  base  rates,  in  one  pound  increments, 
for  the  first  100,000  packages  mailed  by 
a  customer  in  a  12-month  period.  Once 
the  customer  has  mailed  100,000 
packages  to  a  co\mtry,  postage  for  the 
rest  of  the  customer's  {>ackages  to  that 
country  (except  Germany)  in  the 
remainder  of  that  12-month  period  will 
be  reduced  by  3  percent  fit>m  the  base 
rates. 

m.  Merchandise  Return  Serrice 

A  merchandise  retium  service  will  be 
available  to  GPL  customers  mailing  to 


Japan.  The  mail  order  company  (MOC) 
or  the  Japanese  recipient  will  be 
responsible  for  payment  of  shipping 
costs  to  the  designated  Japanese  return 
center.  The  return  center  will  open  each 
box,  inspect  the  contents,  process  the 
returns,  and  consolidate  for  shipment 
back  to  the  United  States.  MOC  will 
receive  electronic  notification  of  returns 
on  a  daily  basis.  The  consolidated 
retimis  will  be  shipped  on  a  mutually 
agreed  upon  schedule.  The  parcels  will 
be  uniquely  identified  and  upon  arrival 
in  the  U.S.  will  be  sent  to  the  MOC  via 
the  domestic  parcel  networiL  The  return 
prices,  per  parcel,  are  detailed  in  the 
rate  chart. 

Merchandise  Return  Rates 
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A  retiun  merchandise  service  will  be 
available  to  GPL  customers  mailing  to 
the  U.K.  The  rettuns  agent  will  open 
each  box,  inspect  the  contents,  and 
process  it  for  return  to  the  U.S.  The 
retiuns  agent  wrill  apply  for  a  refund  of 
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duties  and  taxes  from  U.K.  Customs. 
The  packages  will  then  be  sent  to  the 
mailer's  designated  center  for  returns  in 
the  U.S.  The  return  prices,  per  parcel, 
are  detailed  in  the  rate  chart 
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IV.  Minimum  Volumes 

Minimum  volumes  to  all  GPL 
countries  are  now  being  set  at  a  uniform 
level  of  10,000  packages  during  a  12- 
month  time  period.  In  addition, 
volumesJo  any  or  all  GPL  destination 
coimtries  will  be  applied  toward 
fulfillment  of  this  miniTnum)  This  is 
being  done  because  the  rationale  for  a 
minimum  is  that  there  are  fixed  costs 
involved  in  linking  mailers  to  the  GPL 
system  and  in  providing  transportation. 
Because  these  fixed  costs  do  not  vary 
depending  upon  the  destination 
country,  a  uniform  minimiiTn  ig 
justifiable. 

V.  Reorganization  of  Global  Package 
Link  Ri^ulations 

The  present  GPL  regulations  are 
found  in  part  620  of  the  International 
Mail  Manual  and  in  the  Country  Pages 
of  the  IX<M.  Particiilarly  vrith  respect  to 
the  r^ulations  in  the  Country  Pages,  the 
regulations  are  redundant  and  could  be 
consolidated.  All  regulations  that  can  be 
consolidated  will  now  be  found  in  620. 
Only  the  GPL  rate  schedules  and 
associated  information  will  be  included 
in  the  Country  Pages.  No  substantive 
changes  are  made  in  this  consolidation. 

VI.  Condosion 

Accordingly,  the  Postal  Service 
hereby  adopts  GPL  service  to  Brazil, 
Chile,  and  Germany,  and  merchandise 
return  service  from  Japan  and  the 
United  Kingdom,  on  an  interim  basis,  at 
the  rates  set  forth  in  the  schedules 
below.  The  Postal  Service  also  adopts 
on  an  interim  basis  the  reorganization  of 
the  GPL  regulations  set  forth  below. 
Although  39  U.S.C.  407  does  not  require 
advance  notice  and  opportunity  for 
submission  of  comments,  and  the  Postal 
Service  is  exempted  by  39  U.S.C.  410(a) 
from  the  advance  notice  requirements  of 
the  Administrative  Procedure  Act 
regarding  proposed  rulemaking  (5 
U.S.C.  553),  the  Postal  Service  invites 
interested  persons  to  submit  written 
data,  views,  or  arguments  concerning 
this  interim  rule. 

The  Postal  Service  adopts  the 
following  amendments  to  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regiilations.  See  39  CFR  20.1. 

List  of  Subfects  in  39  CFR  Part  20 

International  postal  service.  Foreign 
relations. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

AvAarltr-  5  U.S.C  SS2(a):  39  U.S.C  401, 
404,  407,  408. 


2.  Effective  May  9,  1997,  subchapter 
620  of  the  International  Mail  Manual, 
Issue  17.  is  amended  as  follows: 

6    Special  Programs 


621.3    Availability 

Global  Package  Link  service  is 
available  only  to  Brazil,  Canada,  Chile. 
Germany,  Japan  and  the  United 
KingdonL 

622    Qualifying  Mailers 

622.1  General 

To  qualify  for  Global  Package  Link 
service,  a  inailer  must 

a.  Send  a  miniiniim  of  10,000 
packages  a  year 

b.  Lmk  its  information  system  with 
that  of  the  Postal  Service; 

c.  Meet  the  general  and  specific 
preparation  requirements  for  each 
country; 

d.  Designate  the  Postal  Service  as  its 
carrier  of  choice  to  each  cotmtry  for 
which  it  "ses  Global  Package  Link 
service;  and 

e.  Enter  into  a  service  agreement  with 
the  Postal  Service. 

Each  service  agreement  must  contain 
the  following: 

The  customer's  commitment  to  send 
at  least  10,000  packages  to  any  one  or 
more  Global  Package  Link  destination 
country(s)  by  Global  Package  Link 
during  the  next  12  months.  Combined 
volumes  to  any  GPL  destination  country 
will  count  toward  this  12-month 
minimum.  A  customer's  failure  to  meet 
original  volume  requirements  may 
result  in  termination,  by  the  Postal 
Service,  of  the  right  to  mail  to  other 
destination  countries.  { 

If  the  combined  voliune  of  packages  to  < 
any  or  all  Global  Package  Link 
Destination  coimtry(8)  does  not  meet  the  i 
minimum  volume  for  the  first  12  | 

months  following  the  effiactive  date  of 
the  agreement,  the  USPS  may  terminate   | 
this  agreement  by  giving  the  mailer  60 
days  written  notice  that  it  intends  to         1 
terminate,  unless  the  mailer  can 
demonstrate  how  it  will  meet  the  | 

minitniim  volume  by  country  within  the  ' 
next  year.  If  the  volume  frequently  fails 
to  meet  the  tniniiniiin  volume 
requirement,  this  agreement  shall  be 
terminated  by  the  USPS  upon  written 
notice  30  days  in  advance  of  the 
terminatiorL  ' 

622.2  Linking  Infonnation  Systems         I 

The  mailer  must  link  its  information     I 
system  to  that  of  the  Postal  Service  so 
that  (1)  The  Postal  Service  and  the 
mailer  can  exchange  data  transmissions    ' 
cftnceming  the  mailer's  packages,  and 
(2)  by  scanning  the  mailer  provided 
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barcode  on  each  package,  the  Postal 
Service  can  extract,  on  an  as-needed 
basis,  the  fiDllowing  information  about 
each  package  to  produce  necessary 
customs  forms  and  package  labels  and 
to  provide  tracking  and  tracing: 

a.  Order  number. 

b.  Package  identification  number. 

c.  Delivery  option  used  for  package  if 
more  than  one  level  of  service  is 
available. 

d.  Buyer's  name  and  address. 

e.  Recipient's  name  and  address. 
L  Total  weight  of  package. 

g.  Total  value  of  the  package's 
contents. 

h.  Total  nimiber  of  items  in  each 
package. 

i.  Numbers  of  each  item  in  package. 

).  SKU  or  key-word  description  of 
each  item. 

k.  Value  of  each  item. 

L  Coimtry  of  origin  of  each  item. 

•23    General 

623.1  Special  Servicet 
[No  change.] 

623.2  Customs  Documentation 

Except  for  the  acceptance  option  in 
625.22,  customs  documentation  will  be 
produced  by  the  Postal  Service  from 
data  transmitted  by  the  mailer.  Mailers 
using  the  procedures  in  625.22  are 
required  to  produce  and  affix  customs 
documentation  using  the  workstation 
provided  by  the  Postal  Service. 

623.3  Size  and  Weight  Limits 

The  weight  limits  for  Global  Package 
Link  service  are  70  pounds  for  Chile  and 
Germany:  66  pounds  for  Brazil,  Canada, 
and  the  United  Kingdom;  and  44 
pounds  for  Japan.  The  Japan  Economy 
Service  mayiiniim  is  4  pounds.  Japan 
Standard  and  Economy  packages 
weighing  less  than  1  pound  must  bear 
the  "SMALL  PACKET"  marking. 

The  maximum  length  of  GPL  packages 
is  60  inches  and  the  maximum  length 
and  girth  combined  is  108  inches  with 
the  following  exceptions:  Maximum  size 
for  Germany  is  length  47  inches,  height 
23  inches,  width  23  inches.  Japan 
Economy  maximum  length  is  24  inches; 
height,  depth,  and  length  combined  is 
36  inches.  Japan  Standard  packages 
weighing  less  than  1  pound  must  adl^ere 
to  the  Economy  size  limitations.  All 
packages  must  be  large  enough  to 
accommodate  the  necessary  labels  and 
customs  forms  on  the  address  side. 

623.4  Postage 


the  first  100,000  packages  mailed  by  the 
customer  during  a  12-month  period. 

Rate  Reductions 


Number  o(  packages 

Upto1W,000  -... 

Base  Rate. 

Om  100,000 

3%  off  base  rates 

(except  Germany 

and  U.K.:  Ger- 

nwny,  no  discount; 

U.K..  2%).  Fof 

Japan  discounts 

•ee  rate  table  in 

Japan  Country 

page. 

623.44    Base  Rates 

The  Postal  Service  will  charge  the 
base  rates,  in  1-pound  increments,  for 


•24    Preparation  Requirementa 

[No  change.) 
•25    Acceptance 

625.1  Within  500  Miles  of  a  Global 
Package  Link  Processing  Facility 

If  the  plant  from  which  the  customer's 
Global  Package  Link  packages  originate 
is  located  within  500  miles  of  a  Global 
Package  Link  processing  focility,  the 
Postal  Service  will  accept  the  packages 
at  the  ciistomer's  plant  and  transport 
them  by  truck  to  the  Global  Package 
Link  processing  facility  according  to  a 
schedule  agreed  upon  by  the  Postal 
Service  and  the  customer. 

625.2  More  Than  500  Miles  From  a 
Global  Package  Link  Processing  Facility 

If  the  customer's  plant  frtim  which  the 
Global  Package  Link  packages  will 
originate  is  located  more  than  500  miles 
from  an  Global  Package  Link  processing 
facility,  the  customer  may  choose  one  of 
two  processing  options. 

625.21 

The  customer  will  present  the 
packages  to  the  Postal  Service  for 
verification  at  the  customer's  plant  and 
transport  them  as  a  drop  shipment  to  a 
Global  Package  Link  processing  facility 
according  to  a  schedule  agreed  upon  by 
the  Postal  Service  and  the  customer. 

625.22 

The  customer  will  process  the 
packages  using  Postal  Service-provided 
computer  system  workstations  and  will 
sort  and  prepare  the  packages  as 
required  by  the  Postal  Service.  The 
Postal  Service  accepts  the  packages  at 
the  customer's  plant  and  transports 
them  to  a  designated  air  mail  facility  or 
air  exchange  office  for  onward 
conveyance  according  to  a  schedule 
agreed  upon  by  the  Postal  Service  and 
the  customer. 


628    Service*  Available 

626. 1    Delivery  Options 

Delivery  options  vary  according  to 
destination  country,  as  set  forth  below. 

626. 1 1  Premium  Service 

Premium  service  is  available  to  all 
countries  (Air  Courier  for  Canada). 
Packages  sent  through  premium  service 
are  transported  to  the  destination 
country  by  air  where  they  receive 
special  handling  and  expedited 
delivery.  The  mailer  can  track  premium 
service  packages  through  delivery. 
Reports  of  delivery  performance  are 
fojiiished  to  the  mailer  in  the  formats 
and  at  the  frequencies  agreed  upon  by 
the  Postal  Service  and  the  mailer. 

626. 1 2  Standard  Service 

Standard  service  is  available  to  Japan, 
Canada  (Groimd  Courier  for  Canada), 
and  the  United  Kingdom.  Packages  sent 
through  standard  service  are  transported 
to  the  destination  country  by  air  (or  a 
combination  of  air/groimd  to  Canada) 
for  delivery.  The  mailer  can  track 
standard  service  packages  through 
dispatch  from  the  Global  Package  Link 
processing  facility  for  Japan  and  through 
delivery  for  Canada  and  the  United 
Kingdom. 

626. 1 3  Economy  Service 

Economy  service  is  available  to  Japan 
and  the  United  Kingdom.  Packages  sent 
through  economy  service  are 
transported  to  the  destination  country 
by  air  for  delivery.  Tracking  for 
Economy  Service  is  not  available  in 
Japan  and  available  only  through  the 
hand-over  to  the  global  partner  in  the 
United  Kingdom. 

626. 1 4  Canada  Ground  Service 

Ground  Gateway  Service  will  offer 
ground  service  to  Canada  from  the 
designated  Ground  Gateway  facilities 
and  ground  transportation  to  final 
destination  in  Canada.  It  will  receive  the 
same  expeditious  customs  clearance  as 
the  Groimd  Courier  Service  (Standard). 
For  details  on  special  requirements  of 
the  Ground  Gateway  Service,  see  the 
Canada  Country  Page. 

626. 1 5  Processing  Facilities 

Global  Package  Link  packages  are 
processed  at  a  designated  Global 
Package  Link  processing  facility.  The 
Postal  Service  cuirrently  operates  Global 
Package  Link  processing  facilities  at  JFK 
International  Airport  in  NYC  and  near 
or  at  airports  in  Dallas-Fort  Worth, 
Chicago,  Miami,  Seattle,  and  San 
Francisco.  Buffalo,  NY  serves  as  a 
facility  for  Ground  Gateway-Canada 
service  only.  Seattle  also  serves  as  a 
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Ground  Gateway-Canada  facility.  Other 
satellite  facilities  may  be  used  as 
needed. 

626.2    Merchandise  Return  Service 

626.21  Japan 

Merchandise  return  service  is 
available  from  Japan.  The  mailer  or  the 
recipient  is  responsible  for  returning 
merchandise  to  the  designated  Japanese 
retiim  center  where  packages  will  be 
opened  and  the  contents  consolidated 
for  return  to  the  United  States.  The 
mailer  will  receive  a  daily  electronic 
notification  of  returns.  Returned 
merchandise  will  be  shipped  to  the 
mailer  on  a  mutually  agreed  upon 
schedule. 

626.22  United  Kingdom 

A  return  merchandise  service  will  be 
available  to  Global  Package  Link 
customers  mailing  to  the  United 
Kingdom.  The  retiuns  agent  will  open 
and  inspect  the  contents  of  each  box 
and  process  for  return  back  to  the  U.S. 
The  returns  agent  may  apply  for  a 
refund  of  duties  and  taxes  from  United 
Kingdom  Ciistoms.  The  packages  will 
then  be  sent  to  the  mailer's  designated 
center  for  returns  in  the  U.S.  The  return 
prices,  per  parcel,  are  detailed  in  the 
Global  Package  Link  rate  charts  in  the 
Coimtry  Pages. 

626.23  Canada 

A  retiim  merchandise  service  will  be 
available  to  GPL — Canada  customers. 
The  mailer  or  the  Canadian  recipient 
will  be  responsible  for  shipment  costs 
back  to  the  designated  Canadian  return 
center.  The  return  center  will  open  each 
box,  inspect  the  contents,  and  process  it 
for  return  back  to  the  U.S.,  including 
applying  to  Revenue  Canada  for  a 
refund  of  duties  and  taxes  to.  Upon 
arrival  in  the  U.S.,  the  parcels  will  be 
sent  back  to  the  mailer  via  the  domestic 
parcel  network.  The  return  prices,  per 
parcel,  are  detailed  in  the  Canada 
Coimtry  page. 

Insurance  and  Indemnity 

626.31    Premium  Service 

Packages  sent  through  premium 
service  are  insured  against  loss,  damage, 
or  rifling  at  no  additional  cost. 
Indemnity  will  be  paid  by  the  Postal 
Service  in  accordance  with  Domestic 
Mail  Manual  S500.  Premium  service 
packages  are  not  insured  against  deUy 
in  delivery.  Neither  indemnity 
payments  nor  postage  refunds  will  be 
made  in  the  event  of  delay. 


626.32  Standard  Service 

626.321  Japan  and  Cartada 

Packages  sent  through  standard 
service  to  Japan  thai  weigh  more  than 
one  pound  may  be  insured  at  an 
additional  cost  (See  320).  Packages  sent 
through  standard  service  and  Ground 
Gateway  service  to  Canada  are  insured 
for  the  declared  value,  up  to  $100 
Canadian.  Standard  service  ptu:kages  are 
not  insured  against  defay  in  delivery. 
Neither  indemnity  payments  nor 
postage  refunds  will  be  made  in  the 
event  of  delay. 

626.322  United  Kingdom 

Packages  sent  through  standard 
service  to  the  United  Kingdom  are 
insured  against  loss,  damage,  or  rifling 
at  no  additional  cost.  Indemnity  up  to 
$500.00  wjll  be  paid  by  the  Postal 
Service  in  accordance  with  Domestic 
Mail  Manual  S500.  Standard  service 
packages  are  not  insured  against  delay 
in  delivery.  Neither  indemnity 
payments  nor  postage  refunds  will  be 
made  in  the  event  of  delay. 

626.33  Economy  Service 

626.331  Japan 

Packages  sent  through  economy 
service  to  Japan  may  not  be  insured. 

626.332  United  Kingdom 

Packages  sent  through  economy 
service  to  the  United  Kingdom  may  be 
insured  at  an  additional  cost  (see  320). 
Economy  service  packages  are  not 
insured  against  delay  in  delivery. 
Neither  indemnity  payments  nor 
postage  refunds  will  be  made  in  the 
event  of  defay. 

620.4    Customs  Clearance 

626.41    Customs  Forms 

Normally  all  necessary  ciistoms  forms 
will  be  automatically  generated  by  the 
Postal  Service  computer  workstations. 
Packages  mailed  through  a  Global 
Package  Link  processing  facility  will  not 
be  required  to  bear  customs  forms  when 
they  are  tendered  to  the  Postal  Service. 
After  scanning  the  customer-printed 
barcode  on  each  package  and  correlating 
it  with  the  package-spMiific  information 
transmitted  by  the  customer,  the  Postal 
Service  will  print  the  necessary  customs 
forms  and  affix  them  to  the  customer's 
packages  as  part  of  the  processing 
operation  at  the  Global  Package  Link 
processing  facility.  A  customer  utilizing 
the  Global  Package  Link  work  station  at 
a  location  more  than  500  miles  from  a 
Global  Package  Link  processing  facility 
wiU  be  required  to  affix  the  customs 
documentation  produced  by  the  Global 
Package  Link  work  station  to  each 
package. 


626.42  Customs  Clearance 

The  Postal  Service  has  developed  the 
Customs  Pre-Advisory  System  (CPAS) 
as  part  of  Global  Package  Link 
processing.  This  electronic  system 
collects  package-specific  data  to  satisfy 
customs  requirements  as  packages  are 
processed  using  the  USPS  computer 
workstations  located  at  Global  Package 
Link  processing  facilities.  The  system 
electronically  advises  agents  in  the 
destination  country  of  the  contents  of 
each  package  mailed.  Mailers  must 
provide  the  Postal  Service  with  the 
harmonized  customs  codes  for  their 
merchandise  for  assessing  duty.  Mailers 
may  obtain  harmonized  codes 
themselves  or  the  Postal  Swice  will 
obtain  codes  for  them.  Recipients  of 
merchandise  must  designate  the  Postal 
Service  and  its  agents  as  the  recipients 
agents  for  customs  clearance. 

626. 421     Catalog  Harmonization 
Services 

[Move  from  626.9  to  626.421.) 
All  catalog  harmonization  services 
performed  fw  the  Global  Package  Link 
mailer  by  the  Postal  Service  will  be 
billed  to  the  mailer  at  a  rate  of  $1.25  per 
catalog  item.  If  the  catalog  is  changed  in 
the  future,  the  new  items  will  also  be 
charged  at  $1.25  per  item.  Mailers  have 
the  option  of  performing  their  own 
harmonization,  provided  it  is  done  in  a 
format  compatible  with  the  Postal 
Service's  Customs  Pre-Advisory  System 
(CPAS)  software. 

626.43  Payment  of  Customs  Duty 

626.431    All  Countries  Except  Japan 

For  all  coimtries  except  Japan,  the 
Postal  Service  will  arrange  payment  of 
customs  duty  on  behalf  of  the  recipient 
at  the  time  the  merchandise  enters  the 
country  of  destination.  Any  hanking 
costs  or  foreign  exchange  fees  applicable 
to  the  customs  payments  will  be 
chaiged  back  to  the  mailer.  The  Postal 
Service  will  notify  the  mailer 
electronically  of  the  amount  of  dufy  and 
fees  paid  and  the  mailer  will  reimburse 
the  Postal  Service  in  a  manner  and 
within  a  time  agreed  between  the  mailer 
and  the  Postal  Service.  Because  of  the 
need  to  have  funds  available  for 
customs  at  the  time  of  clearance  in 
Brazil,  Chilerand  Germany,  mailers  must 
make  an  advance  deposit  prior  to  first 
mailing  to  cover  anticipated  duties  and 
taxes  in  addition  to  postage.  For 
subsequent  mailings,  this  account  must 
be  replenished  by  the  mailer  after  the 
actual  amount  of  duties  and  taxes  are 
assessed.  The  mailer  is  responsible  for 
collecting  duties  and  taxes  from  the 
recipient  (this  can  be  effected  when 
payment  for  the  order  is  made). 
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626.432    Japan 

In  Japan,  any  customs  duties  and  fees 
will  be  collected  from  the  recipient  at 
the  time  of  delivery. 

[Delete  626.5  through  627.  Section 
629.9,  Catalog  Harmonization,  moves  to 
626.421.] 

3.  EfEsctive  April  9, 1997,  the 
Individual  Country  I-isting  for  Brazil  in 
the  International  Mail  Manual  Issue  17 
is  amended  by  adding  the  following 
information  about  Global  Package  Link 
to  the  end  of  the  listing. 

Global  Package  Link  to  Brazil 
Rate  Chart  (Premium  Service) 


Weight  not  to  exceed 
(pounds) 


1  .. 

2  .. 

3  - 

4  .. 

5  .. 

6  .. 

7  „ 

8  - 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
2S 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
48 
50 


Annual  volumes 


Nodn- 
count 
under 

100,000 

More 

ttian 

100.000 

12.45 

12.08 

14.32 

13.89 

17.01 

16.50 

18.87 

18.31 

21.59 

20.94 

23.45 

22.75 

26.14 

25.36 

28.01 

27.17 

30.70 

29.78 

32.56 

31.59 

34.43 

33.39 

37.14 

36.02 

39.00 

37.83 

41.70 

40.44 

43.56 

42.25 

46.25 

44.86 

48.12 

46.67 

50.17 

48.67 

52.04 

50.47 

54.67 

53.03 

56.53 

54.84 

58.40 

56.65 

61.06 

59.22 

62.92 

61.03 

65.57 

63.60 

67.43 

65.41 

70.07 

67.97 

71.93 

60.77 

74.50 

72.35 

76.45 

74.16 

79l10 

76.73 

80.97 

78.54 

82.83 

80.35 

86.40 

82.92 

87.35 

84.73 

90.00 

87.30 

91J7 

89.11 

94.52 

91.69 

9&30 

93.49 

90.04 

96.07 

100.90 

97.88 

103.56 

100.45 

106.42 

102.26 

10759 

104.07 

100.94 

106.64 

111.80 

108.45 

114.46 

111.02 

116.32 

112.83 

118Je 

115.41 

120J4 

117.21 

Global  Package  Link  to  Brazil 
Rate  Chart  (Premium  Service) — 
Continued 


Annual  volumes 

Weight  not  to  exceed 
(pounds) 

No  dis- 
count 
under 

100,000 

More 

than 

100,000 

51  

52  

54  ""Z"ZZ~""""'Z 

55  

123.49 
125.36 
128.01 
129.87 
131.74 
134.39 
136.26 
138.91 
140.77 
143.43 
145.29 
147.95 
149.81 
152.46 
154.33 
156.19 

119.79 
121.60 
124.17 
125.98 
127  79 

56  

130  36 

57  

58  . 

132.17 
134  74 

59  

60  

136.55 
139  13 

61  

62  

63  

64  

65  .^ 

140.93 
143.51 
145.32 
147.89 
149.70 

66  

151.51 

4.  Effective  April  9, 1997,  the 
Individual  Country  Listing  for  Chile  in 
the  International  Mail  Manual  Issue  17 
is  amended  by  adding  the  following 
information  about  Global  Package  Link 
to  the  end  of  the  listing. 

Global  Package  Link  to  Chile  Rate 
Chart  (Premium  Service) 


Annual  volumes 

Weight  not  to  exceed 
(pounds) 

No  dis- 
count 
under 

100,000 

More 

than 

100.000 

1  

9.70 
11.74 
13.97 
16.02 
18.25 
20.29 
22.52 
24.56 
26.80 
28.84 
30.88 
33.11 
35.15 
37.39 
39.43 
41.66 
43.70 
45.93 
47.98 
50.21 
52.25 
54.29 
56.52 
58.56 
60.80 
62.84 
66.07 
67.11 
60.35 

9  41 

2  

3  

4  _.... 

5  

6  

7  „ 

8  

9  •      .      „     

11.39 
13.56 
15.53 
17.70 
19.68 
21.85 
23.83 
25  99 

10  

11  

12  

13  ........ 

14  

27.97 
29.95 
32.12 
34.10 
36.26 

15  

16  

38.24 

4041 

42  39 

19  Z'ZZZZZZZ. 

20  

21  

22  

23  '"ZZ.JZ'ZZ'"Z 

24  

25  

26  ..„.„... 

27 „... 

28  

29  

44.56 
46.54 
48.70 
50.68 
52.66 
54.83 
56.81 
56.97 
60.96 
63.12 
66.10 
67.27 

Global  Package  Link  to  Chile  Rate 
Chart  (Premium  Service) — Con- 
tinued 


Annual  volumes 

Weight  not  to  exceed 

No  dis- 

More 

than 

100,000 

(pounds) 

count 

under 

100,000 

30 

71.39 

68.25 

31  

73.62 

71.41 

32  

75.66 

73.39 

33  

77.70 

75.37 

34  

79.94 

77.54 

35  

81.98 

79.52 

36  

8421 

81.68 

37  

86.25 

83.66 

88.48 

85.83 

39  

90.52 

87.81 

40  

92.76 

89.98 

41  _. 

94.80 

91.95 

42  „ 

97.03 

94.12 

43  „ 

99.07 

96.10 

44  .„ 

101.11 
103.35 

98  08 

45  

100.25 

46  

105.39 

102.23 

47  ...„ 

107.62 

104.39 

48  

109.66 

106.37 

^5f    >>•■>«•■■••••■••■■•••••■••••••■■•• 

111.89 

108.54 

50  

113.94 

110.52 

51  

116.17 

112.68 

52  

118.21 

114.66 

53  

120.44 

116.83 

54  

122.48 
124.52 

118.81 

55  „ 

120.79 

56'. 

126.76 

122.96 

57  

128^ 

124.93 

58  

131.03 

127.10 

133.07 

129.08 

60  

135.31 
137.35 

131  25 

61  „ 

133.23 

62  _. 

139.58 

135.39 

63  ...._ 

141.62 

137.37 

64  

143.85 
145.90 
147.94 

139  54 

65  

141  52 

^K#     •■•■•>••■*■■■••••■••■•••••••■••••• 

143.50 

67 

150.17 
152.21 

145  66 

68  

147.64 

69  

154.44 
156.48 

149  81 

70  

151.79 

5.  Effective  April  9, 1997,  the 
Individual  Clountry  Listing  for  Germany 
in  the  International  Mail  Manual  Issue 
17  is  amended  by  adding  the  following 
information  about  Global  Package  Link 
to  the  end  of  the  listing. 

Global  Package  Unk  to  Germany 
Rate  Chart 


Weight  not  to  exceed  (pounds) 

Rate  all 
volumes 

2  'ZIZZ!ZZ""~ZZZZZ 

3 

4 

6  zzzzzzzzzzzzzz 
8  zzzzzzzzzzzzzz~zz 

10.74 
12.35 
13.96 
15.57 
17.18 
18.80 
20.41 
22.02 
23.63 
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Global  Package  Link  to  Germany 
Rate  Chart— Continued 


Global  Package  Link  to  Germany 
Rate  Chart— Continued 


Global  Package  Unk  to  Germany 
Rate  Chart— Continued 


Weight  not  to  exceed  (pounds) 

Rate  all 
volumes 

1 0 „.... 

25.24 

1 1 

26.86 

12 „.. 

28.47 

13 _ 

30.08 

1 4  .... 

31.69 

1 5 _ „... 

33.30 

1 6 

34.92 

1 7 

36  53 

38.14 

19 

30.75 

20 

41.36 

21  

42  98 

22 

44.59 

23 

4620 

24 

47.81 

25 

49.42 

26 

51.04 

27 _ 

52.65 

28 

5426 

29 

55.87 

30 _ „. 

57.48 

31  __ 

59.10 

32 

60.71 

33 „ „.. 

62.32 

Weight  not  to  exceed  (pounds) 

Rate  all 
volumes 

34  

63.93 

35  

65.54 

36 

67.16 

37  

68  77 

38 

70.38 

39 

71.99 

40 _.........„ 

73.60 

41  „. 

7522 

42  

76.83 

43 

78.44 

44  

80  05 

45 

81.66 

46 

8328 

47  

84.89 

48  _. 

86.50 

49 

88.11 

50 

89.72 

51  

91.34 

52  

92  95 

53 

94.56 

54  

96.17 

55 

97.78 

56 „ 

99.40 

57 „ 

101.01 

Weight  not  to  exceed  (pounds) 

Rate  all 
volumes 

58 „ 

59 

80 „. 

61  

102.62 
10423 
105.84 
107.46 

62 _ 

63 

64 

65 

109.07 
110.68 
11229 
11390 

66 

115.52 
117.13 
118.74 
120.351 
121.96 

6.  Effective  April  9, 1997,  the 
Individual  Country  Listing  for  Great 
Britain  in  the  International  Mail  Manual 
Issue  17  is  amended  by  deleting  all 
Global  Package  Link  regulations  and       '^ 
replacing  the  rate  chart  for  Global  | 

Package  Link  with  the  following  rate        ] 
chart,  including  rates  for  merchandise. 


Global  Package  Link  to  Great  Britain  and  Northern  Ireland  Rate  Chart 

[Replace  current  rate  table  with  the  folowing:] 


Weight  not  over  (pounds) 


Pric6  psr  iteni 

PrBfTHUfTI 

Standard 

Economy 

Returns 

$13.87 

$11.17 

$9.95 

$6.93 

1521 

12.46 

11.19 

7.40 

16.54 

13.75 

12.43 

8.79 

17.88 

15.04 

13.67 

926 

1921 

16.32 

14.91 

10.66 

20.55 

17.61 

16.15 

11.12 

21.88 

18.90 

17.39 

12.52 

23.71 

20.18 

18.63 

12.99 

25.08 

21.47 

19.87 

14.38 

26.63 

22.76 

21.11 

14.85 

28.00 

24.05 

22.35 

15.32 

29.37 

25.33 

23.59 

16.72 

30.96 

26.62 

24.82 

17.18 

32.34 

27.91 

26.06 

18.58 

33.96 

2920 

27.30 

19.06 

35.35 

30.48 

28.54 

20.44 

38.99 

31.77 

29.78 

20.91 

38.66 

33.06 

31.02 

22.31 

40.61 

34.35 

3226 

22.77 

42.04 

35.63 

33.50 

24.17 

43.47 

36.92 

34.74 

24.64 

44.90 

3821 

35.98 

25.10 

46.33 

39.49 

3722 

26.50 

47.76 

40.78 

38.46 

26.97 

49.19 

42.07 

39.70 

28.37 

50.62 

43.36 

40.94 

28.83 

53.44 

44.64 

42.18 

3023 

54.91 

45.93 

43.42 

30.70 

56.38 

4722 

44.66 

32.09 

57.85 

48.51 

45.90 

32.56 

58.31 

49.79 

47.14 

33.96 

60.78 

51.08 

48.38 

34.42 

6225 

52.37 

49.62 

34.89 

63.72 

53.65 

50.86 

3629 

65.19 

54.94 

52.10 

36.75 

66.66 

5623 

53.34 

38.15 

68.13 

57.52 

54.58 

38.62 

69.58 

58.80 

55.82 

40.02 

1 .. 

2.. 

3.. 

4.. 

5.. 

6.. 

7.. 

8.. 

9.. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36. 

37. 

38, 
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Global  Package  Link  to  Great  Britain  and  Northern  Ireland  Rate  Chart— Continued 

[Replace  current  rate  table  wrth  ttie  following:] 

Weight  not  over  (pounds) 

Price  per  item 

Premium 

Standard 

Economy 

Returns 

39 -  - - - 

72.45 

73.94 

75.44 

76.94 

78.44 

79.93 

81.43 

82.93 

84.42 

85.92 

87.42 

88.91 

90.41 

91.91 

93.41 

94.90 

96.40 

97.90 

99.39 

100.89 

102.39 

103.89 

105.38 

106.88 

108.38 

109.87 

111.37 

112.87 

60.09 
61.38 
62.67 
63.95 
65.24 
66.53 
67.82 
69.10 
70.39 
71.68 
72.96 
74.25 
75.54 
76.83 
78.11 
79.40 
80.69 
81.98 
83.26 
84.55 
85.84 
87.13 
88.41 
89.70 
90.99 
92.27 
93.56 
94.85 

57.06 
58.30 
59.54 
60.77 
62.01 
63.25 
64.49 
65.73 
66.97 
68.21 
69.45 
70.69 
71.93 
73.17 
74.41 
75.65 
76.89 
78.13 
79.37 
80.61 
81.85 
8a09 
84.33 
85.57 
86.81 
88.05 
89.29 
90.53 

40.48 

40. 

41  . 
42. 
43 

«.«™.-««-.M-«.«««-«««,-...«.— .•-«..M«-..««....«..-.....-.«....«.........«.........*.....— .-..- 

41.88 
42.35 
43.74 
44.21 

44  . 

45  . 



44.68 
46  07 

46 

46.54 

47 

47.94 

48 

48.40 

49 

49.80 

50 

50.27 

51  . 
52. 
53 

.. : „„ 

51.67 
52.13 
53.53 

54 

e^ 

54.00 

55. 

56 

—^ 

54.46 
55.86 

57. 
58. 
50. 
60. 
61  . 
62. 
63. 
64 

* 

56.33 
57.72 
58.19 
59.59 
60.05 
61.45 
61.92 
63.32 

65  . 

63.78 

66 

64.25 

7.  Efiiective  April  9,  1997,  the  Individual  Country  Listing  for  Japan  in  the  International  Mail  Manual  Issue  17  is 
amended  by  adding  the  following  rate  chart  for  Global  Package  Linx,  including  rates  for  merchandise  return  service. 

Global  Package  Link  to  Japan 


Weight  not  over  (pounds) 

Price  per  item  ($) 

Premium 

Standard 

Economy 

Returns 

^ ]''~"™|'"™[™"™';]™™™]™™[™™™;'"™*™ 

14.35 
15.69 
17.80 
19.91 
22.02 
27.03 
29.39 
31.76 
34.12 
36.49 
38.85 
4121 
43.58 
45.94 
48.31 
5429 
56.82 
59.36 
61.89 
64.42 
71.42 
74.12 
76.83 
79.53 
8223 
84.93 
87.63 
90.34 
93.04 
95.74 
104.59 

6.64 

923 

13.63 

15.74 

20.14 

24.93 

29.86 

32.22 

37.15 

39.52 

41.88 

46.81 

49.17 

54.10 

56.47 

65.78 

68.32 

73.60 

76.13 

81.42 

89.55 

9225 

97.88 

100.58 

10622 

108.92 

114^ 

11726 

122.89 

125.59 

139.43 

5.43 

9.35 

1327 

1720 

720 
980 

s."~Z.'rZZ'.      !!ZIIZ!Z™'""!"!™Z"™!!"!!!!!™!™I"""™™!II"!!!!!!!"!"""! 

12.40 
15.00 
17.60 
2020 

7 „ „ 

22.80 

8 „ : :. 



25.40 

io"I!!!!!!!!!!!!I!r™!!!!!!Z!!!!II!!!!!!!!™!!Z™!!ZI!Z!Z!™!!™Z!!™Z!!!!™!!!"!"!!I! 
11 

28.00 
30.60 
3320 

12 ™ 

13 

14 

35.80 
38.40 

41  00 

15 

43.70 

16 

48  00 

17 „ „ „ 

50.70 

18 ^ 

53  50 

19 „ 

5620 

20 „ „     ^ 

21 



58.90 
63.90 

22 „    



66.70 

23 

69.50 

24 „    

72.30 

25 „ 

75.10 

26 

77.90 

27 . 

80.70 

28 _ _ 

83.50 

29 .      .„.     .  „ 



86  30 

30.„_      ...„ 

89.10 

31  ^ 

91.90 
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Global  Package  Link  to  Japan— Continued 


32 

33 

34 

35 

36 

37 

38 

39 

40. 

41  , 

42. 

43. 

44  . 


Weight  not  over  (pounds) 


Price  per  item  ($) 


Premium 


107.47 
110.34 
11321 
116.06 
118.95 
121.82 
124.69 
127.56 
130.43 
141.15 
144.19 
14723 
15027 


Standard 


142.30 
145.17 
151.16 
154.03 
160.02 
162.89 
168.88 
171.75 
177.73 
19123 
197.57 
200.61 
203.65 


Economy 


Returns 


94.701 
97.50! 
100.401 
10320; 
106.00 
108.80! 
111.60 
114.40! 
117201 
120.001 
122.801 
125.60 
128.40! 


Discounts  for  GPL  service  to  Japan  are 
as  follows: 

a.  25,000  to  100,000  packages:  0% 

b.  100,001  to  250.000  packages:  4.75% 

c.  250,001  to  500,000  packages: 
additional  5.75% 

d.  500,001  to  1,000,000  packages: 
additional  6.00% 

e.  More  than  1,000,000  packages: 
addidonal  6.25% 

8.  Effective  April  9, 1997,  the 
individual  coimtry  listing  for  Canada  is 
amended  by  removing  the  following 
Global  Package  Link  information: 

DESCRIPTION,  DELIVERY  OPTIONS, 
PROCESSING  FACmriES, 
PROCESSING  AND  ACCEPTANCE 
[Only  the  part  not  referring  to  Ground 
Gateway  Acceptance],  REQUIRED 
PACKAGE  SPECIFIC  INFORMATION, 
INSURANCE  AND  INDEMNITY, 
CATALOG  HARMONIZATION, 
POSTAGE,  SIZE  AND  WEIGHT 
UMTTS.  CUSTOMS  and 
PREPARATION  REQUIREMENTS. 

(The  following  items  will  be  retained  in 
the  country  page:] 

PROCESSING  AND  ACCEPTANCE 
(Only  the  part  explaining  the  Ground 
Gateway  acceptance,  including  within 
500  Miles  and  More  than  500  miles.] 

The  Rate  Chart  (With  the  three  levels  of 
service.  Air  Courier,  Groimd  Courier, 
Ground  Gateway  and  return  service 
rates.] 

•        »        *        •        • 

Stanlsy  F.  Mires, 

Chief  Counsel  Legislative. 

{PR  Doc.  97-8861  Filed  4-8-97;  8:45  am] 

BUJNQ  CODE  7nO-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[liN40-01-6088a:  FRL-6e»4-4] 

Approval  and  Promulgation  of  Stata 
Impl^frrentation  Plan;  Minneaota; 
Enhanced  Monitoiing 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  This  final  action  approves  the 
State  Implementation  Plan  (SIP) 
submitted  by  the  State  of  Minnesota. 
The  State's  revision  expands  the  types 
of  testing  and  monitoring  data, 
including  stack  and  process  monitoring, 
which  can  be  used  directly  for 
compliance  certifications  and 
enforcement 

DATES:  This  "direct  final"  rule  is 
effective  Jime  9, 1997  unless 
Enviroimiental  Protection  Agency  (EPA) 
receives  adverse  or  critical  comments  by 
May  9, 1997.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  at 
the  above  address  for  public  inspection 
during  normal  business  hours. 

Comments  may  be  mailed  to:  Carlton 
T.  Nash,  United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  Air  Programs 
Branch  (AR-18J),  77  West  Jackson 
Boulevard,  Chic^o,  Illinois,  60604. 
FOR  FURTHER  MFORMATKM  CONTACT:  Brad 
J.  Beeson  at  (312)  353-4779. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  1990,  Section  114  of  the  Clean  Air 
Act  (Act)  was  amended  to  require  the 
Administrator  of  EPA  to  promulgate 
rules  implementing  an  enhanced 


monitoring  and  compliance  program  for  ' 
major  stationary  sources  of  air  pollution. ! 
EPA  determined  that  certain  SIPs  may  I 
preclude  EPA  and  the  States  from  j 

implementing  such  a  program  because 
the  SIPs  may  be  interpeted  to  limit  the 
types  of  testing  and  monitoring  data  that , 
may  be  used  for  determining 
compliance  and  establishing  violations,    i 
Therefore,  EPA  issued  a  SIP  call  to  those  i 
States  whose  SIPs  may  have  limited  the 
types  of  testing  and  monitoring  data  that  ■ 
may  be  used  for  determining 
compliance  and  establishing  violations.    . 

On  March  24, 1994,  EPA  issued  a  SIP 
call  to  the  State  of  Minnesota  to  revise 
its  SIP.  As  part  of  the  SIP  call  EPA  , 

provided  draft  SIP  language  to  the  State.   I 
The  SIP  call  clarified  that  any 
monitoring  approved  for  the  source  (and  I 
included  in  a  federally  enforceable 
operating  permit}  may  form  the  basis  of    , 
the  compliance  certification,  and  that 
any  credible  evidence  may  be  used  for 
purposes  of  enforcement  in  Federal  j 

court 

n.  stale  Snfamittal  ] 

On  March  14, 1995,  the  Minnesota         < 
Pollution  Control  Agency  (MPCA)  made    i 
an  official  plan  submission  in  response 
to  the  EPA's  SIP  call.  The  submittal  j 

included  the  State's  public  notice 
requesting  comments  or  a  public 
hearing  on  the  proposed  rule  changes.       ; 
No  public  comments  were  received  nor     ! 
was  there  a  request  for  a  public  hearing. 

The  submittal  also  included 
Miimesota  Statute  §§  7007.0800  Subpart    , 
6  and  7017.0100  Subpart  1  and  2.  These     ! 
rules  were  amended  to  comply  with  the     ' 
new  enhanced  monitoring  requirements.    " 

m.  Analyais  of  State  Submittal 

The  model  rule  provided  by  the  EPA 

consisted  of  two  parts.  The  first  part  of 

the  model  rule  concerned  compliance 

certification,  while  the  second  part 

concerns  enforcement  { 

1 
I 
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A.  Compliance  Certifications 

EPA's  model  rule  concerning 
compliance  certification  provides  that 
for  the  purpose  of  submission  of 
compliance  certifications  the  owner  or 
operator  is  not  prohibited  from  using  an 
enhanced  monitoring  protocol  approved 
for  the  source  pursuant  to  40  CFR  Part 
64,  or  any  other  monitoring  method 
approved  for  the  source  pursuant  to  40 
CFK  70.6(a)(3)  and  incorporated  into  a 
federally  enforceable  operating  permit 

The  amended  rules  submitted  by 
MPCA  clearly  meet  the  requirements 
established  in  EPA's  model  rule. 
Subpart  6  of  §  7007.0800  refers  not  only 
to  the  Federal  SIP,  but  to  all  "applicable 
requirements."  which  would  include  all 
MPCA  rules  that  regulate  emission 
permit  sources.  All  Federal  SIP 
provisions  are  by  definition  included 
with  "applicable  requirements,"  in 
Subpart  7,  §  7007.0100. 

Similarily  Subpart  6  of  §  7007.0800 
will  cover  not  only  all  Federally 
enforceable  permits,  but  also  any 
monitoring  method  issued  as  part  of  a 
State  permit  even  if  it  is  not  federally 
enforceable. 

B.  Enforcement 

EPA's  suggested  language  concerning 
enforcement  provides  that  "any  credible 
evidence"  may  be  used  for  the  purpose 
of  establishing  whether  a  person  has 
violated  the  applicable  sections  of  the 
SIP.  In  addition,  EPA's  model  rule  lists 
methods  that  are  to  be  considered 
presumptively  credible  evidence  of 
whether  a  violation  occurred  at  a 
source,  as  well  as  which  testing, 
monitoring  or  information  gathering 
methods  are  presumptively  credible. 

The  amended  rules  submitted  by 
MPCA  clearly  meet  the  requirements 
established  in  EPA's  model  rule.  The 
language  added  to  §  7017,  Subparts  1 
and  2,  gives  evidentiary  standing  to 
essentially  any  monitoring  method 
which  a  source  is  required  to  use  by 
either  an  applicable  requirement  or  a 
compliance  dociunent,  and  to  any  other 
credible  evidence.  The  definitions  of 
applicable  requirement  and  compliance 
document  are  so  broad  as  to  include  all 
the  sources  of  monitoring  requirements 
listed  in  EPA's  model  rule. 

C.  Concluding  Statement 

In  large  part  the  State's  rule  follows 
the  EPA's  model  rule.  In  fact,  the  State 
only  deviates  from  EPA's  model  rule  by 
expanding  its  coverage.  Minnesota's 
amendments  go  beyond  the  scope  of  the 
model  rule  to  not  just  the  specific 
situations  that  the  EPA  expressed 
concern  about,  but  also  similar 
situations  coming  under  the  MPCA's 


jurisdiction.  Therefore,  EPA  believes 
this  revision  will  enhance  the  State's 
capability  for  determining  compliance 
with,  and  for  establishing  violations  of, 
the  underlying  emission  limitations. 

IV.  Action 

The  EPA  is  approving  a  revision  to 
Minnesota's  SIP.  The  revision  expands 
the  types  of  testing  and  monitoring  data, 
including  stack  and  process  monitoring, 
which  can  be  used  directly  for 
compliance  certifications  and 
enforcement. 

V.  Administrative  Requirements 

A.  Applicability  to  Future  SIP  Decisiorts 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fiiture 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  foctors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

B.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

This  approval  does  not  create  any 
new  requirements.  Therefore,  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  die  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.Pj\..  427 
U.S.  246,  256-66  (1976). 


D.  Unfiinded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
efiective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  milUon 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

This  Federal  action  approves  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  the  private  sector, 
result  bom  this  action. 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  9, 1997.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  afiect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  reView,  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may.  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

F.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
APA  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2)  of  the  APA  as  amended. 
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List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  drganic  compounds. 

Dated:  February  7. 1997. 
Michelle  D.  Jordan, 
Acting  Regional  Administrator. 

Part  52,  Chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  Y— Minnesota 

2.  Section  52.1220  is  amended  by 
adding  paragraph  (c)(44)  to  read  as 
follows: 

§52.1220    Menttfication  of  plan. 

*        •        •        •        • 

(c)*  *   * 

(44)  This  revision  provides  for  data 
which  have  been  collected  under  the 
enhanced  monitoring  and  operating 
permit  programs  to  be  used  for 
compliance  certifications  and 
enforcement  actions. 

(i)  Incorporation  by  reference. 

(A)  Minnesota  Statutes,  sections 
7007.0800  Subpart  6.C.(5),  7017.0100 
Subparts  1  aiul  2,  both  effective 
February  28, 1995. 

(FR  Doc.  97-8969  Filed  4-8-97;  8:45  am] 
BiujNQ  CODE  aseo-s<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA126-0030:  FRL-S804-S] 

Approval  and  Promulgation  of 
Implementation  Plans;  California- 
Ozone 

AQB4CY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  action  corrects  language 
to  Tide  40  of  the  Code  of  Federal 
Regtdations  that  appeared  in  two  final 
rules  published  in  the  Federal  Registn' 
on  January  8, 1997  and  one  direct  final 
rule  published  in  the  Federal  Register 
on  January  17,  1997. 
EFFECTIVE  DATE:  This  action  is  effective 
on  April  9, 1997. 


TOR  FURTHERHMFORMATION  CONTACT:  JuHe 
A.  Rose,  Rulemaking  Office,  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street,  San  Francisco,  CA  94105, 
Telephone:  (415)  744-1184. 

8l»»Pt.EMENTARY  MFORMATION:  On 
January  8, 1997  at  62  FR  1149  and  62 
FR  1187,  EPA  published  two  final 
rulemaking  actions  approving  various 
sections  of  the  California  State 
Implementation  Plan  (SIP).  Also,  on 
January  17, 1997  at  62  FR  2597,  EPA 
published  a  direct  final  rulemaldng 
action  approving  sections  of  the 
California  SIP.  All  three  of  these  actions 
resulted  in  amendments  to  40  CFR  Part 
52,  Subpart  F.  These  amendments 
which  incorporated  material  by 
reference  into  section  52.220, 
Identification  of  plan,  subparagraph 
(c)(213)  do  not  acciirately  reflect  the 
three  regulatory  actions.  These 
amendments  are  being  corrected  in  this 
action.  In  addition,  the  January  17, 1997 
action  contained  two  omissions  which 
appeared  in  40  CFR  52.220, 
subparagraphs  (c)(207)(i)(E)  and 
(c)(225)(i)(E).  These  subparagraphs 
should  have  been  identified  as 
Monterey  Bay  Unified  Air  Pollution 
Control  District  The  identification  of 
these  two  sub(>aragraphs  is  also  being 
corrected  in  this  action. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  is  therefore  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
In  addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(P.L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28.  1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 

Because  this  action  is  not  subject  to 
notice-and-comment  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  provisions  of  the  Regulatory 
FlexibUity  Act  (5  U.S.C  601  et  seq.). 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  thin  nde 
and  other  reqtiired  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 


not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Salifects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note  Incorporation  by  leiiBrBncs  of  the 
State  ImplementatiQn  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  March  14, 1997. 
Felicia  Marew. 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
foiiows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aatbority:  42  U.S.C.  7401-7671q. 

Subpart  F-Califomla 

2.  Section  52.220  is  amended  by 
revising  paragraphs  {c)(207Mi)(E), 
(c)(213)  and  (c)(225)(i)(E)  to  read  as 
follows: 

152.220    idantiflcationorplM. 
*        •        •        •        • 

(c)»  •  • 
(207)*   •   * 
(i)  •   •   ' 

(E)  Monterey  Bay  Unified  Air 
Pollution  Control  District 

(213)  California  Statewide  Emission 
Inventory  submitted  on  March  30, 1995, 
by  the  Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  California  Air  Resources  Board. 

(2)  1990  Base- Year  Emission 
Inventory  for  Ozone  Nonattainment 
Areas  in  California. 

(i)  Sacramento,  San  Diego,  San 
Joaquin  Valley,  South  Coast,  Southeast 
Desert,  Ventura. 

[ii]  Santa  Barbara. 

(iii)  Monterey  Bay  Area. 

•  •        •        •        • 

(225)*  •  • 
(!)••• 

(E)  Monterey  Bay  Unified  Air 
Pollution  Control  District. 

•  •        •        •        • 

[FR  Doc.  97-9007  Filed  4-8-«7:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  S2 
[A-1-FRL-6601-q 

Approval  and  Promulgation  of  Air 
Qiality  Implementation  Plana; 
Vermont;  Reaaonably  AvaUabie 
Control  Technology  for  IMafor 
Stationary  Sources  of  Nitrogen  Oxides 
and  Volatiie  Organic  Compounds  not 
Covered  by  Other  Category-Specific 
Regulationa 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Direct  final  rule. 

summary:  EPA  is  approving  a  State 

Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Vermont.  TUs 
revision  establishes  and  requires 
Reasonably  Available  Control 
Technology  (RACT)  at  major  stationary 
sources  of  nitrogen  oxide  (NOx) 
emissions  and  major  stationary  sources 
of  volatile  organic  compound  (VOC) 
emissions  which  are  not  subject  to  other 
category-specific  VOC  control 
regulations  in  Vermont  The  intended 
e^ct  of  this  action  is  to  approve  a 
number  of  regulatory  amendments  and 
source-specific  RACT  determinations  in 
accordance  with  the  Clean  Air  Act 
OATO:  This  action  will  become  effective 
June  9,  1997,  unless  notice  is  received 
by  May  9. 1997  that  adverse  or  critical 
comments  will  be  siibmitted.  If  the 
efEective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 


AOORESSCS:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director.  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building. 
Boston.  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  Ecosystem  Protection,  U.S. 
Environmfenta]  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston.  MA  and  the  Air  Pollution 
Control  Division.  Agency  of  Natural 
Resources.  Building  3  South.  103  South 
Main  Street.  Waterbury.  VT  05676. 
FOA  FUfmet  egOHMATION  COffTACT: 
Steven  A.  Rapp,  (617)  565-2773,  or 
Rapp.Steve«EP  AMAIL-EPA.GOV. 
SUPPLBIBfTARY  MFOMIATION:  On  August 
9, 1993.  the  Vermont  Agency  of  Natiiral 
Resources  ("Vermont"  or  "VT  ANR") 
submitted  to  EPA  a  number  of  revisions 
to  its  State  implementation  plan  (SIP). 
EPA  is  acting  on  several  of  Uiose 
submittals.  First,  section  5-101  was 


amended  to  add  a  definition  of 
"Reasonably  Available  Control 
Technology."  Second,  subsection  5- 
251(2),  "Reasonably  available  control 
technology  for  large  stationary  sources" 
was  added  which  requires  major 
stationary  sources  of  NOx  to  install, 
maintain,  and  use  NOx  RACT.  And 
third,  Vermont  also  added  subsection  5- 
253.20,  "Other  Sources  That  Emit 
Volatile  Organic  Compounds,"  which 
defines  RACT  requirements  for  major 
stationary  sources  of  VOC  which  are  not 
subject  to  any  other  VOC  regidations 
under  Section  5-253. 

Regarding  NO,  RACT,  there  are  three 
major  stationary  sources  of  NOx 
emissions  in  Vermont  Two  of  the  NOx 
facilities  are  covered  by  federally 
enforceable  permits  which  define  "most 
stringent  emission  rate"  (MSER)  NOx 
limitations.  MSER  limitations  are  not 
always  considered  equivalent  to  RACT 
limits.  However,  on  Jime  6,  1994, 
Vermont  submitted  to  EPA  copies  of  the 
permits  for  Ryegate  Power  Station  and 
Burlington  Electric  Department  and  EPA 
determined  that  these  MSER  limits  were 
equivalent  to,  or  more  stringent  than, 
NOx  RACT  limits  and  technology 
standards.  For  the  third  major  stationary 
NOx  source,  on  March  20, 1995, 
Vermont  submitted  a  source-specific 
consent  order  which  defined  NOx  RACT 
for  Simpson  Paper  Company's  Oilman 
facility  to  EPA  as  a  SIP  revision. 

Regarding  VOC  RACT,  section  5-253 
contains  a  number  of  VOC  control 
regulations  which  were  developed  in 
response  to  EPA's  issuance  of  control 
technique  guideline  (CTG)  dociunents. 
These  regulations  define  RACT  for 
various  categories  of  VOC  sources. 
However,  subsection  5-253.20  appUes 
to  major  stationary  soiuces  of  VOCs 
which  are  not  covered  by  the  CTG-based 
rules.  In  other  words,  subsection  5- 
253.20  is  a  non-CTG  VOC  RACT 
regulation.  This  regulation  only  applies 
to  U.S.  Samaica  Corporation  in  Rutland, 
Vermont  On  March  20, 1995,  Vermont 
submitted  a  source-specific  SIP  revision 
defining  non-CTG  VOC  RACT  for  U.S. 
Samaica's  Rutland  facility. 

By  this  action,  EPA  is  approving 
section  5-101,  subsection  5-251(2), 
subsection  5-253.20,  the  source-specific 
NOx  RACT  determination  for  Simpson 
Paper  Com{>any,  and  the  source-specific 
VOC  RACT  determination  for  U.S. 
Samaica,  and  incmporating  them  into 
the  Vermont  SIP.  This  action  will  have 
a  beneficial  effect  on  air  quality.  It  is 
expected  to  reduce  NOx  emissions  at 
Simpson  Paper  by  30  to  50%,  and  VOC 
by  at  least  81%  at  U.S.  Samaica  from  an 
uncontrolled  baseline.  This  action  is 
being  taken  under  Section  110  of  the 
QaanAirAct 


L  Summary  of  SIP  Revision 

A.  Clean  Air  Act  Requirements 

Sections  182(b)(2),  182(f),  and  184(b) 
of  the  Clean  Air  Act  (CAA)  require 
States  to  develop  Reasonably  Available 
Control  Technology  (RACT)  regulations 
for  all  major  stationary  sources  of  NOx 
and  VOC  emissions  in  areas  classified  as 
"moderate,"  "serious,"  "severe,"  and 
"extreme"  ozone  nonattainment  areas, 
as  well  as  in  all  areas  of  the  Ozone 
Transport  Region.  These  sections  of  the 
CAA,  taken  together,  establish  the 
requirements  for  Vermont  to  submit 
RACT  regulations  which  cover  major 
sources  of  VOC  and  NOx  statewide. 

Section  182(b)(2)  requires  States 
located  in  areas  classified  as  moderate 
ozone  nonattainment  areas  to  require 
implementation  of  RACT  with  respect  to 
all  major  sources  of  volatile  organic 
compounds  (VOC).  Additionally, 
section  182(f)  states  that  "The  plan 
provisions  required  under  this  subpart 
for  major  stationary  sources  of  volatile 
organic  compounds  shall  also  apply  to 
major  stationary  sources  (as  defined  in 
section  302  and  subsections  (c),  (d),  and 
(e)  of  the  section)  of  oxides  of  nitrogen." 
This  RACT  requirement  adso  applies  to 
all  major  sources  in  ozone 
nonattainment  areas  with  higher  than 
moderate  nonattainment  classifications. 

Unless  already  classified  at  a  higher 
nonattainment  level,  section  184(b)(2) 
requires  major  stationary  sources  in  the 
Ozone  Transport  Region  to  meet  the 
requirements  which  would  be 
applicable  to  major  sources  if  the  area 
were  classified  as  a  moderate 
nonattaiimient  area.  The  State  of  ' 

Vermont  is  currently  in  attainment  of 
the  ozone  National  Ambient  Air  Quality 
Standard  (NAAQS).  However,  section 
184(a)  of  the  CAA  defines  an  Ozone 
Transport  Region  within  the 
northeastern  United  States,  which 
includes  Vermont 

Section  302  of  the  CAA  generally 
defines  "major  stationary  source"  as  a  _ 
facility  or  source  of  air  pollution  which 
has  the  potential  to  emit  100  tons  per 
year  or  more  of  air  pollution.  This 
definition  applies  unless  another 
provision  of  die  CAA  explicitly  defines 
major  source  differenUy.  Therefore,  for 
NOx.  a  major  source  is  one  with  the 
potential  to  emit  100  tons  per  year  or 
more  in  marginal  and  moderate  areas,  as 
well  as  in  attainment  areas  in  the  OTR. 
For  VOC  emissions,  section  184(b)(2) 
sp>ecifies  that  in  the  OTR  a  major 
stationary  soured  is  one  with  the 
potential  to  emit  of  50  tons  per  year  or 
more. 

The  amendments  to  section  5-101. 
section  5-251,  and  section  5-253,  as 
well  as  the  source-specific  RACT 
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determinations  for  Simpson  Paper  and 
U.S.  Samaica  were  submitted  in 
response  to  the  CAA  requirements. 

B.  Regulatory  Background 

On  January  23, 1991.  EPA  sent  a  lettw 
notifying  Vermont  that  the  CAA 
mandated  that  within  2  years  of 
enactment,  States  submit  SIP  revisions 
which  require  the  implementation  of 
RACT  for  all  major  stationary  sources  of 
VOC  and  NOx.  On  January  26, 1993,  the 
VT  ANR  submitted  proposed 
amendments  to  sections  5-101,  5-251 
and  5-253  of  the  Regulations  to  EPA  for 
comment  Vermont  held  a  public 
hearing  on  these  rules  on  March  10, 
1993.  EPA  submitted  written  comments 
on  the  proposed  regiUations  on  March 
18,  1993.  The  regulations  were  adopted 
on  July  9, 1993  and  became  effective  on 
August  13,  1993. 

Vermont  submitted  the  adopted 
definition,  non-CTG  VOC  RACT,  and 
NOx  RACT  regulations  as  a  formial  SIP 
submittal  to  EPA  on  August  9, 1993.  On 
October  25,  1993,  EPA  sent  Vermont  a 
letter  requesting  that  Vermont  commit 
to  submitting  to  EPA  for  approval 
source-specific  RACT  determinations 
for  the  RACT-subject  sources  as  well. 
The  SIP  submittals  for  the  RACT 
regulations  were  deemed  technically 
and  administratively  complete  by 
operation  of  law  on  February  10, 1994. 
Subsequentiy,  on  March  20, 1995, 
Vermont  submitted  2  case-specific  SEP 
revisions,  defining  NOx  RACT 
requirements  at  Simpson  Paper 
Company's  Gilman  facility,  and  VOC 
RACT  at  U.S.  Samaica's  Rutland  facility. 
On  September  15, 1995,  EPA  sent  a 
letter  to  Vermont  deeming  both  case- 
specific  submittals  technically  and 
administratively  complete. 

C.  Description  of  Submittal 

In  this  submittal,  Vermont  amended 
section  5-101  to  include  a  definition  for 
"Reasonably  Available  Control 
Technology."  Vermont  also  added 
subsection  5-251(2),  "Reasonably 
available  control  technology  for  large 
stationary  sources,"  which  establishes  a 
requirement  that  RACT  be  installed  and 
operated  at  all  major  stationary  sources 
of  NOx  by  May  31. 1995.  Additionally. 
Vermont  added  subsection  5-253.20, 
"Other  Sources  That  Emit  Volatile 
Organic  Compoimds,"  which  defines 
RACT  requirements  for  major  stationary 
sources  of  VOCs  which  are  not  covered 
by  other  VOC  regulations  in  Vermont. 

Regarding  NOx  RACT,  subsection  5- 
251(2)  is  completely  generic,  meaning 
that  the  rule  does  not  set  emission 
limitations  or  technology  standards  for 
any  sources.  Instead,  the  regulation 
requires  sources  to  submit  compliance 


plans  to  the  State  by  November  15, 1993 
and  to  install  and  operate  RACT  by  May 
31,  1995.  Subsection  5-251(2Md)  allows 
equipment  subject  to  a  federally 
enforceable  "most  stringent  emission 
rate"  (MSER)  NOx  limitation,  which  is 
similar  to  EPA's  "Best  Available  Control 
Technology  '  (BACT)  under  40  CFR 
51.166,  to  be  exempt  from  the  RACT 
requirements.  Since  the  regulation  lacks 
specific  NOx  emission  limitations, 
technology  standards,  and  compliance 
assurance  requirements,  all  sources 
subject  to  subsection  5-251(2)  must 
have  RACT  defined  on  a  case-by-case 
basis  by  VT  ANR.  Such  case-specific 
RACT  determinations  must  then  be 
approved  by  EPA  as  revisions  to 
Vermont's  SIP. 

Although  generic  RACT  rules  would 
generally  mean  many  source-specific 
SIP  revisions,  Vermont's  NOx  RACT 
rules  only  apply  to  two  wood  fired 
boilers  and  one  wood/gas  fired  boiler. 
Two  of  these  sources  are  currentiy 
subject  to  federally  enforceable  MSER 
permit  limits.  First,  a  wood  fired  boiler 
using  flue  gas  recirculation  (FGR)  in 
combination  with  selective  non- 
catalytic  reduction  (SNCR)  is  required  to 
meet  an  emission  limit  of  0.13  pound 
NOx  per  million  Btu  (*NOx/MBtu)  heat 
input  on  an  hourly  basis,  demonstrated 
with  a  continuous  emission  monitoring 
system  (GEMS).  And  second,  a  wood/ 
gas  fired  boiler  using  FGR  and  low-NOx 
burners  for  gas  firing  and  FGR  and  good 
combustion  practices  for  wood  firing  is 
required  to  meet  emission  limitations  of 
0.25  #NOx/MBtu  for  wood  and  0.12 
#NOx/MBtu  for  gas  on  an  hourly  basis, 
demonstrated  by  GEMS. 

The  emission  limits  to  which  these 
sources  are  subject  are  consistent  with 
EPA  and  the  Northeast  States  for 
Coordinated  Air  Use  Management 
(NESCAUM)  recommendations  for 
natiiral  gas  firing  (i.e.,  0.20  #/MBtu)  at 
utility  boilers.  Although  neither  EPA  or 
NESCAUM  have  developed 
recommended  emission  limits  for  wood 
firing,  the  current  MSER  limits  (0.13 
#NOx/MBtu  and  0.25  tNOx/MBtu)  are 
reasonable  when  compared  to  the  EPA 
and  NESCAUM  recommendations  for 
gas  and  oil  firing,  which  range  fitim  0.20 
#NOx/MBtu  to  0.43  #NOx/MBhi.  These 
MSEK  limits  can  be  considered  to  be  at 
least  as  stringent  as  RACT  for  these 
sources.  Therefore,  the  exemption  under 
subsection  5-251(2)(d)  is  approvable. 
The  third  major  stationary  source  of 
NOx  in  Vermont,  Simpson  Paper 
Company's  Gilman  facility,  is  subject  to 
the  NOx  RACT  requirement  of 
subsection  5-251(2).  On  January  4, 
1995,  VT  ANR  issued  an  administrative 
order  defining  NOx  RACT  for  this 
facility.  This  NOx  RACT  determination 


consists  of  emission  limitations  and 
control  technology  requirements  for  the 
Zum  wood-fired  boiler  and,  no 
additional  control  requirements  for  the 
four  Babcock  and  Wilcox  residual  oil 
fired  auxiliary  boilers. 

For  the  Zum  boiler,  RACT  was 
determined  to  be  an  emission  rate 
limitation  of  0.30  #NOx/MBtu  and  a 
mass  discharge  rate  limitation  of  54 
#NOx/hour.  These  emission  limitations 
must  be  met  on  a  24  hour  rolling 
average.  Compliance  with  the 
limitations  is  determined  by  a  NOx 
GEMS.  Records  are  required  to  be  kept 
for  five  years  and  quarterly  reports  to 
the  VT  ANR  are  also  required.  For 
Simpson's  four  oil-fired  boilers,  since 
they  have  historically  op>erated  at  less 
than  1%  of  their  capwcity,  Vermont  has 
determined  that  they  are  auxiliary 
boilers  and  additional  NOx  controls 
would  not  be  cost  effective. 

Although  neither  EPA  or  NESCAUM 
have  developed  recommended  emission 
limits  for  wood  firing,  limit  of  0.30 
#NOx/MBtu  are  reasonable  when 
compared  to  the  EPA  and  NESCAUM 
recommendations  for  gas  and  oil  firing, 
which  range  from  0.20  #/MBtu  to  0.43 
#/MBtu.  Also,  although  0.30  #NOx/ 
MBtu  is  higher  than  the  two  NOx  MSER 
limits  mentioned  above,  as  described 
earlier  in  the  notice,  the  lower  MSER 
limits  were  determined  as  part  of  the 
construction  permit  process  for  new 
emission  units.  The  higher  NOx  limit 
for  the  Zurn  boiler  is  reasonable 
considering  the  technical  and  economic 
feasibility  of  retrofitting  an  older 
existing  boiler. 

Regarding  VOC  RACT,  subsection  5- 
253.20  of  the  Vermont  Regulations 
applies  to  stationary  sources  with  the 
potential  to  emit  of  at  least  50  tons  of 
VOC  which  are  not  subject  to  other  VOC 
regulations  in  section  5-253,  which 
have  been  developed  subsequent  to 
EPA's  development  of  Control 
Technique  Guideline  (CTG)  documents. 
This  non-CTG  regulation  defines  RACT 
as  either  an  overall  reduction  in 
uncontrolled  VOC  emissions  of  at  least 
81%  by  weight,  or,  for  coating  units,  a 
daily  weighted  average  of  VOC  content 
in  the  coatings  of  3.5  pounds  of  VOC  per 
gallon  of  coating  applied  (excluding 
exempt  solvents).  The  rule  also  sets  out 
process  by  which  a  facility  can  apply  fior 
an  alternative  RACT  limit  However, 
subsection  5-253.20  does  not  contain 
specific  compliance  assurance 
requirements,  such  as  emissions  testing, 
monitoring,  recordkeeping,  and 
reporting  requirements,  which  are 
required  as  part  of  an  approvable  RACT 
regulation.  Therefore,  for  all  sources 
subject  to  this  regulation,  Vermont  must 
define  these  specific  compliance 
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assurance  requirements  as  part  of  case- 
specific  RACr  detenninations  and 
submit  such  detenninations  to  EPA  as 
revisions  for  approval  into  the  Vermont 
SIP. 

On  November  15. 1993,  Vermont  sent 
a  letter  to  EPA  committing  the  State  to 
submitting  a  case-specific  SIP  revision 
for  the  one  major  non-CTG  VOC  source 
subject  to  subsection  5-253.20. 
Accordingly,  on  March  20, 1995. 
Vermont  submitted  to  EPA  an 
administrative  order  for  U.S.  Samaica 
Corporation  which  requires  the 
company  to  use  incineration  control 
devices,  which  achieve  an  81%  overall 
VCX]  control,  on  two  of  their  process 
lines  and  to  shut  down  their  third 
process  line  by  May  31, 1995.  The 
administrative  order  also  contains 
enforceable  emissions  testing, 
monitoring,  recordkeeping,  and 
reporting  requirements. 

n.  Flaal  ActkiB 

EPA  is  approving  the  following 
regulatory  amendments  into  the 
Vermont  SIP  at  this  time.  First.  EPA  is 
approving  the  amendment  to  section  5— 
101.  whidi  adds  a  definition  for  RACT 
to  the  Vermont  regulations.  Second, 
EPA  is  approving  the  addition  of 
subsection  5-251(2).  as  well  as  the 
source-specific  RACT  determination  for 
Simpson  Paper  Company,  which 
together  define  NO,  RACT  for  Vermont. 
And  finally,  EPA  is  approving  the 
addition  of  subsection  5-253.20,  as  well 
as  the  source-specific  RACT 
determination  for  U.S.  Samaica 
Corporation,  which  together  define  non- 
CTG  VOC  RACT  for  the  State. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
docvmient  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  June  9. 1997 
unless  adverse  or  critical  comments  are 
received  by  May  9, 1997. 

if  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  a  subsequent  docimient  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
acticm  will  be  efCective  on  June  9, 1997. 


Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  imder  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  afiiected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 


accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  biudensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small  ' 
governments  that  may  be  significantiy 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Regulatory  Flexibility  Act.  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  9, 1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effiactiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307fb)(2).)  EPA  encourages  interested 
parties  to  comment  on  the  proposed  rule 
rather  than  filing  a  petition  for  judicial 
review  challenging  the  final  rule. 
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List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Vermont  was  approved  by  the  Director  of  the 
Federal  Register  on  July  l,  1982. 

Dated:  March  8.  1997. 
John  P.  DeVilUrs, 
Regional  Administrator,  Region  I. 

Part  52  of  chapter  I.  tide  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authoiity:  42  U.S.C.  7401-7671q. 


Subpart  UU— Vermont 

2.  Section  52.2370  is  amended  by 
adding  paragraph  (c)(22)  to  read  as 
follows: 

S  52.2370    tdentmcation  of  plan. 

*        •        •        »        • 

(c)*  •  * 

(22)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Vermont  Air  Pollution  Control  Division 
on  August  9. 1993  and  March  20. 1995. 

(i)  Incorporation  by  reference. 

(A)  Letters  from  the  Vermont  Air 
Pollution  Control  Division  dated  August 
9, 1993  and  March  20. 1995  submitting 
revisions  to  the  Vermont  State 
Implementation  Plan. 

(B)  Regulations,  including  section  5- 
101,  "Definitions,"  subsection  5-251(2), 
"Reasonably  available  control 
technology  for  large  stationary  sources." 
and,  subsection  5-253.20,  "Other 


Sources  That  Emit  Volatile  Organic 
Compounds,"  adopted  on  July  9. 1993 
and  effective  on  August  13,  1993. 

(C)  Administrative  orders  for  Simpson 
Paper  Company,  in  Oilman,  Vermont, 
and,  U.S.  Samaica  Corporation,  in 
Rutiand,  Vermont,  both  adopted  and 
effective  on  January  4. 1995. 

3.  In  852.2381,  Table  52.2381  is 
amended'by  adding  a  new  entry  to  the 
end  of  existing  state  citation  for  section 
5-101,  "Definitions,";  adding  two  new 
entries  to  the  end  of  the  existing  state 
citation  for  section  5-251,  "Control  of 
Nitrogen  Oxides  Emissions,"  and  by 
adding  new  state  citation  for  section  5- 
253.20,  "Other  Sources  That  Emit 
Volatile  Organic  Compounds,"  to  read 
as  follows: 

152.2381    EPA— epprovedVennont  Stale 
regulations. 


Table  52.2381.— era-Approved  Regulations 

[Vermont  SIP  regulations  1972  to  present] 


State  citation,  title  and  sub-       ^Pf}^ 


ject 


adopted  by 
State 


Date  ap- 
proved by 
EPA 


Federal  Register  citation 


52.2370 


Comments  and  unap- 
proved sections 


Section  5-101  Definitions 


7/9/93 


Section  &-251  Control  of 
nitrogen  oxides  emis- 
sions. 

7/9/93 
1/4/95 

Section  5-253  control  of 
volatile  organic  conv 
pounds. 

7/9/93 
1/4«5 

4/9/97    62  FR  17087 


4/9/97    62  FR  17087 


4/9/97    62  FR  17087 


4/9/97    62  FR  17087 


4/9/97    62  FR  17087 


(c)(22) Adds  definition  of  reason- 
ably available  control 

technotogy  (RACT). 
•  •  . 

(c)(22) Requires  RACT  for  major 

stationary  sources  of 
NOx. 

(c)(22) NOx  RACT  tor  Simpson 

Paper  CompstfVs  Gil- 
man  facility 
(c)(22) Requires  RACT  at  non- 
CTG  vex  sources. 

(c)(22) Non<;TG  VOC  RACT  for 

U.S.  Samaica  Corpora- 
tion's Rutland  facility. 


[FR  Doc.  97-9014  Filed  4-8-97;  8:45  am] 
I  CODE  66flO-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-6801-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
RMsonably  Available  Control 
Technology  for  Nitrogen  Oxides  for  the 
State  of  Now  Hampshire 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Direct  final  rule. 


SUIMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  New 
Hampshire.  This  revision  establishes 
and  requires  Reasonably  Available 
Control  Technology  (RACT)  at 
stationary  sources  of  nitrogen  oxides 
(NOx).  The  intended  effect  of  this  action 
is  to  approve  regulatory  provisions  and 
source  specific  orders  which  require 
major  stationary  sources  of  NOx  to 
reduce  their  emissions  statewide  in 
accordance  with  requirements  of  the 
Clean  Air  Act. 

DATES:  This  action  is  effective  June  9, 
1997,  unless  notice  is  received  by  May 
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9, 1997  that  advene  or  critical 
comments  will  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

AOOAESSCS:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director.  Office 
of  Ecosystem  Protection  (mail  code 
CAA).  U.S.  Environmental  Protection 
Agency.  Region  I.  JFK  Federal  Building. 
Boston.  MA  02203-2211.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment, 
at  the  Office  Ecosyt«n  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I.  One  Congress  Street,  11th 
Qoor.  Boston.  MA;  as  well  as  the  Air 
Resources  Division,  Department  of 
Environmental  Services,  64  North  Main 
Street,  Caller  Box  2033,  Concord,  NH 
03302-2033. 

RM  FURTHER  MFOmUTION  CONTACT: 
Steven  A.  Rapp,  Environmental 
Engineer,  Air  Quality  Planning  Unit 
(CAQ),  U.S.  EPA,  Region  1.  JFK  Federal 
Building,  Boston,  MA  02203-2211: 
(617) 565-2773: 
Rapp.Steve^EPAMAIL.EPA.GOV. 

SUPPt-aiBfTARY  mformatkm: 

I.  Background 

The  Clean  Air  Act  (CAA)  requires  that 
States  develop  Reasonably  Available 
Control  Technology  (RACT)  regulations 
for  all  major  stationary  sources  of 
nitrogen  oxides  (NOx)  in  areas  which 
have  been  classified  as  "moderate," 
"serious."  "severe,"  and  "extreme" 
ozone  nonattainment  areas,  and  in  all 
areas  of  the  Ozone  Transport  Region 
(OTR).  EPA  has  defined  RACT  as  the 
lowest  emission  limitation  that  a 
particidar  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available  considering 
technological  and  economic  feasibility 
(44  FR  53762;  September  17,  1979).  This 
requirement  is  established  by  sections 
182(b)(2),  182(f).  and  184(b)  of  the  CAA. 

These  CAA  NOx  requirements  are 
further  described  by  □'A  in  a  notice 
entiUed.  "State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule."  published 
November  25,  1992  (57  FR  55620).  The 
November  25. 1992  notice,  also  known 
as  the  NOx  Supplement,  should  be 
referred  to  for  more  detailed  information 
on  NOx  requirements.  Additional 
guidance  memoranda  which  have  been 
released  by  EPA  should  also  be  referred 
to  for  more  information  on  NOx 
requirements. 

New  Hampshire  has  three  designated 
ozone  nonattainment  areas.  First,  the 


area  which  includes  all  of  Merrimack 
County,  part  of  Hillsborough  County, 
and  part  of  Rockingham  County  is 
classified  as  a  mg'g'"«l  nonattainment 
area  (see  40  CFR  Part  81  for  the  list  of 
affected  towns).  Second,  all  of  Strafford 
County  and  part  of  Rockingham  County 
is  classified  as  a  serious  non-attainment 
area  (see  40  CFR  Part  81,  §  81.330  for  the 
list  of  affected  towns).  And  third,  the 
part  of  southern  New  Hampshire  that  is 
located  within  the  Boston-Lawrence- 
Salem  Consolidated  Metropolitan 
Statistical  Area  (CMSA)  is  also 
classified  as  a  serious  nonattainment 
area  (see  40  CFR  Part  81.  §  81.330  for  die 
list  of  afiiacted  towns).  Additionally, 
section  184(a)  of  the  CAA  also  defines 
an  ozone  transport  region  within  the 
northeastern  United  States,  which 
includes  all  of  the  State  of  New 
Hampshire. 

Section  182(b)(2)  of  the  CAA  requires 
States  to  require  implementation  of 
RACT  with  respect  to  all  major  sources 
of  volatile  organic  compounds  (VOCs). 
This  RACT  requirement  also  applies  to 
all  major  sources  in  ozone 
nonattainment  areas  with  higher  than 
moderate  nonattainment  classifications. 
Section '182(f)  states  that,  "the  plan 
provisions  required  under  this  subpart 
for  major  stationary  sources  of  volatile 
organic  compounds  shall  also  apply  to 
major  stationary  sources  (as  defined  in 
section  302  and  subsections  (c).  (d),  and 
(e)  of  the  section)  of  oxides  of  nitrogen." 
Additionally,  section  184(b)(2)  requires 
major  stationary  sources  in  the  OTR  to 
meet  the  requirements  applicable  to 
major  sources  if  the  area  were  classified 
as  a  moderate  nonattainment  area, 
unless  already  classified  at  a  higher 
nonattaiiunent  level.  These  sections  of 
the  CAA.  taken  together,  establish  the 
requirements  for  New  Hampshire  to 
submit  a  NOx  RACT  regulation  which 
covers  major  sources  statewide. 

Section  302  of  the  CAA  generally 
defines  "major  stationary  source"  as  a 
facility  or  source  of  air  pollution  which 
has  the  potential  to  emit  100  tons  per 
year  or  more  of  air  pollution.  This 
definition  applies  unless  another 
provision  of  the  CAA  explicitiy  defines 
major  source  differenUy.  Therefore,  for 
NOx>  a  major  source  is  one  with  the 
potential  to  emit  100  tons  per  year  or 
more  in  marginal  and  moderate  areas,  as 
well  as  in  attainment  areas  in  the  OTR. 
However,  for  serious  nonattainment 
areas,  a  major  source  is  defined  by 
section  182(c)  as  a  source  that  has  the 
potential  to  emit  50  tons  per  year  or 
more. 

In  New  Hampshire's  Strafford  County, 
in  the  part  of  Rockingham  County  that 
is  classified  as  serious  nonattainment. 
and  in  the  Boston-Lawrence-Salem 


CMSA.  a  major  stationary  source  of  NOx 
is  a  facility  which  has  a  potential  to 
emit  50  tons  per  year  or  more  of  NOx. 
Such  a  facility  is  therefore  subject  to 
NOx  RACT  requirements.  Throughout 
the  rest  of  the  State,  a  major  stationary 
source  of  NOx  is  a  facility  with  the 
potential  to  emit  100  tons  or  more  per 
year  of  NOx.  These  sources  would  also 
be  subject  to  NOx  RACT  requirements. 
Part  Env-A  1211  and  the  source-specific 
NOx  RACT  determination,  order 
number  ARD-95-001  for  Groveton 
Paperboard,  Incorporated  were 
submitted  in  response  to  the  CAA 
requirement  that  RACT  be  required  for 
all  major  sources  of  NOx. 

n.  SUte  Submittal 

The  New  Hampshire  Department  of 
Environmental  Services  (New 
Hampshire  or  NHDES)  submitted  the 
NOx  RACT  program  as  a  number  of 
revisions  to  the  New  Hampshire  State 
implementation  plan  (SIP).  First,  on 
Jime  17, 1994,  NHDES  submitted  a 
revision  consisting  of  amendments  to 
Chapter  Env-A  1200.  specifically  Part 
Env-A  1211.  "Nitrogen  Oxides  (NOx)." 
which  defines  Reasonably  Available 
Contit)l  Technology  (RACT) 
requirements  for  sources  of  NOx.  Part 
Env-A  1211  also  contains  "Phase  n  NOx 
emission  limits"  for  certain  types  of 
utility  boilers,  which  are  required  to  be 
implemented  by  May  1,  1999. 

In  addition  to  the  general  NOx  RACT 
regulations  in  Part  Env-A  1211,  on  July 
7, 1995,  New  Hampshire  submitted  a 
source  specific  NOx  RACT 
determination  for  Groveton  Paperboard, 
Incorporated,  order  number  ARD-95- 
001,  which  covers  processes  subject  to 
the  miscellaneous  NOx  RACT 
provisions  of  Part  Env-A  1211.  On 
September  18. 1995,  New  Hampshire 
submitted  an  emissions  averaging  plan, 
order  number  ARD-95-002,  for 
Plymouth  Cogeneration  Limited 
Partnership,  of  Plymouth,  New 
Hampshire.  And  similarly,  on  October 
18,  1995,  New  Hampshire  submitted  an 
alternative  NOx  RACT  determination  for 
Waterville  Valley  Ski  Area  Limited 
Partnership,  order  number  ARD-95- 
003,  as  a  revision  to  the  SIP. 

In  addition  to  these  SIP  submittals,  on 
December  21, 1992,  New  Hampshire 
submitted  Chapter  Env-A  900,  Part  Env- 
A  901  to  EPA  as  a  proposed  SIP 
revision,  which  includes  sections  Env-A 
901.06,  "NOx  Recordkeeping 
Requirements,"  and  901.07,  "NOx 
Reporting  Requirements."  Sections  Env- 
A  1211.03  through  Env-A  1211.13 
reference  the  requirements  of  sections 
Env-A  901.06  and  Env-A  901.07  as  part 
of  the  recordkeeping  and  reporting 
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requirements  for  sources  subject  to  NOx 
RACT. 

m.  Description  of  Sobmittal 

The  following  is  a  description  of  the 
changes  being  approved  in  this  action. 
For  a  more  detailed  discussion  of  New 
Hampshire's  submittal  and  EPA's 
proposed  action,  the  reader  should  refer 
to  the  Technical  Support  Document 
developed  as  part  of  this  action.  Copies 
of  the  Technical  Support  Document  are 
found  at  the  previously  mentioned 
addresses. 

A.  Part  Env-A  1211 

New  Hampshire's  rule,  Part  Env-A 
1211  Nitrogen  Oxides  is  divided  into 
twenty-two  sections.  Section  1211.01 
defines  terms  used  in  the  rule.  Sections 
1211.02  covers  applicability  of  the 
regulation.  Applicability  is  determined 
based  on  combined  minriTniiTTi  heat 
input  for  each  source  type  for:  utility 
boilers,  steam  electric  boilers,  industrial 
boilers,  stationary  combustion  turbines, 
stationary  internal  combustion  engines, 
asphalt  plant  dryers,  and  incinerators. 
For  wallboard  dryers,  calcining  mills, 
calciners  and  gypsum  rock  dryers,  as 
well  as  emergency  generators,  auxiliary 
boilers,  load  shaving  units,  and 
categories  which  fall  under  the 
definition  of  miscellaneous  stationary 
source,  emission  luiits  are  subject  to  the 
rule  if  they  are  located  at  a  facility 
which  has  potential  NOx  emissions 
greater  than  50  tons  per  year  since 
January  1.  1990.  However,  1211.10.02 
allows  sources  where  actual  emissions 
have  not  exceeded  the  major  source 
threshold  since  1990,  to  avoid  the 
requirements  of  the  regulation  if  the 
source  has  been  issued  a  permit  or 
consent  order  limiting  their  emissions  to 
less  than  50  tons  per  year. 

The  New  Hampshire  NOx  emission 
limits  are  specified  in  sections  Env-A 
1211.03  tiirough  Env-A  1211.13,  for 
utility  boilers,  steam  electric  boilers, 
industrial  boilers,  stationary  combustion 
txirbines,  stationary  internal  combustion 
engines,  asphalt  plant  dryers, 
incinerators,  wallboard  manufacturing, 
as  well  as  emergency  generators, 
auxiliary  boilers,  load  shaving  luiits. 
Generally,  the  limits  are  at  least  as 
stringent  as  EPA's  recommendations  in 
the  NOx  Supplement.  Although  some  of 
the  individual  limits  are  not  as 
stringent,  the  statewide  aggregate  NOx 
reduction  from  a  1990  baseline  achieved 
by  all  the  limits  together  is  greater  than 
35  percent.  Therefore  the  r^gidations  are 
approvable  as  RACT.  For  a  more 
detailed  discussion  of  the  specific 
emission  limitations  and  requirements 
in  Part  Env-A  1211,  as  well  as  EPA's 
analysis  of  those  requirements,  the 


reader  should  refer  to  the  Technical 
Support  Document  developed  as  part  of 
this  action.  Copies  of  the  Technical 
Support  Document  are  found  at  the 
previously  mentioned  addresses. 

Section  1211.14  defines  the  emission 
standards  and  control  options  for 
miscellaneous  stationary  sources. 
Section  1211.16  requires  subject  sources 
to  submit  a  compliance  schedule  and 
requires  such  sources  to  install  RACT  by 
May  31. 1995.  Section  1211.17  defines 
the  requirements  for  the  establishment 
of  alternative  RACT  emission  limits. 
Section  1211.18  allows  emissions 
averaging  for  multiple  soiut:es  imder 
common  ownership  located  in  New 
Hampshire.  Section  1211.19  defines  the 
procedure  for  the  issuance  of  a  RACT 
order. 

Section  1211.20  allows  sources  to 
reduce  enough  NOx  during  the  ozone 
season  to  achieve  an  annual  NOx 
reduction  which  is  equivalent  to  the 
reduction  which  woidd  be  achieved  by 
meeting  a  RACT  limitation  year-round. 
Generally  this  reduction  is  achieved  by 
switching  to  a  cleaner  fuel  diuing  the 
ozone  season  (i.e.,  "fuel  switching"). 
The  fuel-switching  provisions  of  this 
rule  are  not  a  generic  emissions 
averaging  program,  however.  Therefore, 
section  1211.20  requires  that  fuel- 
switching  requests  be  approved  as  case- 
specific  SIP  revisions. 

Section  1211.21  defines  the  NOx 
testing  requirements.  Section  1211.22 
defines  the  monitoring  requirements  for 
NOx  RACT  subject  sources.  NOx  RACT 
recordkeeping  and  reporting 
requirements  are  defined  throughout 
Env-A  121 1,  in  combination  with  the 
requirements  found  in  sections  Env-A 
901.06,  "NOx  Recordkeeping 
Requirements,"  and  Env-A  901.07, 
"NOx  Reporting  Requirements." 

Additionally,  section  Env-A  1211.15 
requires  the  State  to  establish  and 
implement  "Phase  n  NOx  limits"  for  all 
applicable  sources,  except  as  provided 
for  in  Env-A  1211.03(f),  or  unless  shown 
to  be  unnecessary  by  airshed  modeling. 
Env-A  1211.03(f)  defines  Phase  n  NOx 
limits  and  requires  New  Hampshire's 
Air  Resource  Division  director  to 
implement  them  for  wet-bottom  cyclone 
fired  utility  boilers  with  maximum  net 
power  output  capacity  greater  than  or 
equal  to  320  megawatts,  no  later  than 
May  1,  1999. 

A  public  hearing  was  held  on  March 
18, 1994  for  these  regulations. 

NHDES  filed  the  regulation  with  the 
Director  of  Legislative  Services  on  May 
20, 1994,  and  they  became  effective  on 
that  date.  On  June  17, 1994,  New 
Hampshire  submitted  their  adopted 
regulation  as  a  formal  SIP  submittal  to 
EPA.  After  reviewing  the  regulations, 


EPA  sent  New  Hampshire  a  letter  on 
July  12, 1994,^4tating  that  the  rule  had 
been  found  to  be  administratively  and 
technically  complete. 

B.  Miscellaneous  NOx  RACT— Groveton 
Paperboard,  Inc. 

Groveton  Paperboard,  Incorporated,  of 
Groveton,  New  Hampshire,  produces 
wood  pulp  using  a  soda-based  semi- 
chemical  process.  Spent  pulping 
chemicals  are  concentrated  by 
evaporation  and  then  burned  in  a 
refiiactory  lined  rotary  kiln.  This 
recovery  Idln  is  subject  to  section  Env- 
A  1211.14,  "Emission  Standards  and 
Control  Options  for  Miscellaneous 
Stationary  Sources."  Order  number 
ARD-95-001  defines  NOx  RACT  for  die 
kiln,  including  the  use  of  their  current 
control  technology  (i.e.,  process  and 
combustion  controls,  Venturi  scrubber, 
and  wet  electrostatic-precipitator). 
combined  with  limits  on  fuel  usage:  (a) 
black  liquor  solids,  16.5  gallons  per 
minute;  (b)  #2  fuel  oil,  2,160  gallons  per 
day,  at  0.4%  sulfur  by  weight;  (c)  #6  fuel 
oil,  393  gallons  per  day.  at  2.2%  sidfiir. 
The  order  also  sets  daily  monitoring, 
record-keeping,  and  reporting,  as  well  as 
the  testing  requirements  of  Env-A 
1211.21(b). 

A  public  hearing  was  held  on  April 
11, 1995  and  the  final  order  was  issued 
on  May  10, 1995,  and  became  effective 
on  that  date.  Region  I  received  the  SIP 
submittal  for  Groveton  Paperboard  on 
JiUy  7, 1995  and  determined  the 
submittal  to  be  administratively  and 
technically  complete  on  September  12, 
1995. 

C.  Emissions  Averaging  Plan — Plymouth 
Cogeneration,  Ltd. 

Plymouth  Cogeneration  Limited 
Partnership  (PCLP).  operates  a 
cogeneration  plant,  i.e.,  a  facility  which 
produces  both  electricity  and  steam  or 
hot  water  for  commercial  purposes,  in 
Plymouth,  New  Hampshire.  Order 
number  ARD-95-002  allows  PCLP  to 
average  emissions  on  a  daily  basis 
between  a  1.2  megawatt  (MW)  diesel- 
fired  electric  generator,  equipped  with  a 
selective  catalytic  reduction  (SCR)  unit, 
and  a  1.3  MW  diesel-fired  generator  in 
order  to  meet  the  NOx  emission 
liinitations  of  section  Env-A  1211.07 
and  Env-A  1211.13,  respectively. 

On  July  25  and  26, 1995,  New 
Hampshire  held  public  hearings  on  the 
proposed  order.  The  final  order  was 
issued  on  September  12, 1995,  and 
became  effective  on  that  date.  On 
September  18, 1995,  New  Hampshire 
submitted  an  alternative  RACT 
determination  for  Plymouth 
Cogeneration  Limited  Partnership.  On 
January  22. 1996,  EPA  deemed  the 
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submittal  to  be  administratively  and 
technically  complete. 

D.  Ahemative  NOx  RACT—Waterrille 
Valley  Ski  Ana.  Ltd. 

Waterville  Valley  Ski  Area  Limited 
Partnership  (WVLP)  owns  and  operates 
a  ski  area  in  Waterville  Valley,  New 
Hampshire,  which  includes  NOx 
emitting  equipment  utilized  for  snow 
production,  buildiag  heating,  and 
emergency  services.  Order  number 
ARD-95-003,  as  revised  September  19, 
1995,  requires  no  controls  on  the  19 
residential  boilers,  but  requires  WVLP 
to  mnove  all  existing  Catepillar  IC 
engines  and  all  I-R IC  engines  and 
replace  them  with  electric  compressora. 
For  the  three  remaining  Cununins 
diesel-fired  engines  (#4,  #5,  and  #8),  the 
order  requires  these  engines  to  comply 
with  the  hourly  emission  limits  of 
section  Env-A  1211.07(c)(2)(b). 

However,  due  to  cost  of  the 
compressor  replacement,  the  alternative 
RACr  determination  allows  a  relaxation 
of  the  annual  testing  requirements  for 
the  3  remaining  internal  combustion 
(IC)  engines.  Therefore,  for  3  remaining 
Cummins  IC  engines  (#4.  #5,  Ic  #6),  the 
final  order  requires  that  a  difierant 
Cummins  engine  be  tested  at  least  once 
every  three  years  so  that  eventually, 
each  engine  is  tested.  Also,  in  lieu  of 
testing  these  units,  the  order  allows 
WVLP  to  use  the  resiilts  of  emissions 
tests  conducted  on  a  specific  engine  at 
another  location  within  previous  3 
years.  This  is  necessary  since  these 
engines  are  leased  and  frequently 
rotated  for  routine  maintenance  or  to  be 
used  at  other  customers. 

New  Hampshire  held  a  public  hearing 
on  July  26,  1995,  and  the  final  order  was 
issued  on  September  19, 1995,  and 
became  effective  on  that  date'.  On 
October  18.  1995,  New  Hampshire 
submitted  an  alternative  NOx  RACT 
determination  for  Waterville  Valley  as  a 
revision  to  the  SIP.  On  January  22, 1996, 
EPA  deemed  the  submittal  to  be 
administratively  and  technically 
complete. 

E.  NOx  Recordkeeping  and  Reporting — 
Env-A  901.06.  Env-A  901.07 

On  December  21. 1992,  New 
Hampshire  submitted  to  EPA  a  number 
of  amendments  to  Chapter  Env-A  900, 
including  Parts  901-903,  as  part  of  a 
package  of  regulations  intended  to  fulfill 
the  reqtiirements  concerning  emission 
statements  in  faction  182(c)(3)(B)  of  the 
Clean  Air  Act.  Part  Env-A  1211 
references  the  requirements  found  in 
sections  Env-A  901.06,  "NOx 
Recordkeeping  Requirements,"  and  Env- 
A  901.07.  "NOx  Reporting 
Requirements"  as  applicable  NOx  RACT 


requirements  as  well.  These  regulatory 
sections,  in  combination  with  the  other 
recordkeeping  and  reporting 
requirements  throughout  Part  Env-A 
1211.  constitute  adequate  NOx  RACT 
recordkeeping  and  reporting  provisions. 
New  Hampshire  held  a  public  hearing 
on  the  amendments  to  Chapter  Env-A 
900,  including  sections  Env-A  901.06 
and  901.07.  on  June  18,  1992.  The 
regulations  were  adopted  by  the  State 
on  November  13, 1992.  On  February  19, 
1993,  EPA  deemed  the  submittal 
administratively  and  technically 
complete. 

F.  Phase  U  NOx.  Limits 

Section  Env-A  1211.15  states  that 
unless  EPA  approves  an  attainment 
demonstration  for  New  Hampshire 
which  has  shown  by  modelling  that 
beyond-RACT  NOx  reductions  are  not 
needed.  New  Hampshire's  Air 
Resources  Division  (NHARD)  Director 
will  establish  and  implement  "Phase  11 
NOx  limits"  for  all  applicable  soiut»8, 
except  as  provided  for  in  Env-A 
1211.03(f).  Env-A  1211.03(f)  requires  the 
NHARD  Director  to  implement  Phase  II 
NOx  emission  limits  for  wet-bottom 
cyclone  fired  utility  boilers  with 
fnnyjTnnm  net  power  output  capacity 
greater  than  320  MW  no  later  than  May 
1,  1999.  After  that  date,  such  boilers  are 
required  at  all  tim^  to  ^eet  the 
equivalent  of  the  following  NOx  limits: 
(1)  for  boilers  firing  coal,  or  any 
combination  of  fuels  with  coal,  a 
maximum  daily  emission  of  15.4  tons; 
and,  (2)  for  boilers  firing  any  fuel  or 
fuels,  excluding  coal,  a  maximiim  daily 
emissions  of  3.8  tons.  The  limit  of  15.4 
tons  per  day  represents  a  NOx 
reductions  beyond  the  requirements  for 
RACT.  Therefore,  these  limits  are 
approvable  as  strengthening  the  SIP. 

IV.  Issues 

There  are  two  issues  associated  with 
this  rulemaking  action.  The  first  issue  is 
related  to  the  miscellaneous  RACT 
provisions  of  Part  Env-A  1211.  In 
addition  to  the  regulations  in  Part  Env- 
A  1211,  New  Hampshire  has  indicated 
that  they  have  three  sources  with 
processes  subject  to  the  miscellaneous 
NOx  RACT  provisions  of  the  rule: 
Groveton  Paperboard,  of  Groveton; 
Hampshire  Chemical,  of  Nashua;  and. 
Crown  Vantage  Corporation,  of  Berlin. 
Region  I  received  the  SIP  submittal  for 
Groveton  Paperboard  on  July  7,  1995 
and  is  approving  that  submittal  in  this 
action.  However,  New  Hampshire  has 
not  yet  submitted  SIP  revisions  for 
Hampshire  Chemical  or  Crown  Vantage. 

EPA  believes  that  Part  Env-A  1211  is 
still  fully  approvable  as  meeting  the 
requirements  of  the  CAA  for  several 


reasons.  First,  on  November  7, 1996 
EPA  issued  a  RACT  policy 
memorandum '  which  allows  full 
approval  for  regulations  which  contain 
generic  RACT  provisions  (e.g..  Section 
Env-A  1211.14.  for  miscellaneous  NOx 
RACT  sources),  without  requiring  the 
submission  of  all  of  the  adopted  RACT 
limits,  where  certain  conditions  are  met 
Basically,  the  generic  RACT  policy 
states  that  the  generic  portion  of  the 
NOx  RACT  rule  can  be  fully  approved 
if  the  NOx  emissions  firom  the 
outstanding  RACT  determinations  are, 
not  from  an  electric  utility  source  and, 
they  constitute  less  than  5%  of  the 
overall  non-utility  NOx  emissions  (i.e.. 
a  "de  minimis"  level  of  emissions).  In 
the  case  of  New  Hampshire's  Part  Env- 
A  1211.  the  emissions  remaining  to  be 
covered  by  the  miscellaneous  RACT 
determinations  (i.e.,  Hampshire 
Chemical's  kilns  and  oil  heater  and. 
Crown  Vantage's  lime  kiln,  space 
heaters,  and  dryer)  constitute  less  than 
1%  percent  of  New  Hampshire's 
baseyear  non-utility  NOx  emissions. 
Therefore,  these  remaining  emission 
units  can  be  considered  de  minimis,  as 
described  in  EPA's  generic  RACT  policy 
memorandum. 

Second,  the  NOx  Supplement 
explicitly  encourages  States  to  structiue 
their  RACT  requiremente  to  inherently 
incorporate  an  emissions  averaging 
concept,  e.g.,  installing  mora  stringent 
controls  on  some  units  in  exchange  for 
less  stringent  controls  on  other  units 
(see  57  FR  55625).  In  other  words,  the 
NOx  Supplement  encourages  States  to 
structure  NOx  RACT  reqiiirements 
around  an  areawide  aggregate  NOx 
reduction.  EPA  also  issued  a  policy 
memorandum  which  discusses  an 
acceptable  aggregate  RACT  reduction  of 
30  to  50  percent  NOx  reduction  from  a 
1990  baseline.  ^  The  NOx  emission 
limits  in  Env-A  1211  and  the 
miscellaneous  NOx  RACT  order  for 
Groveton  Paperboard  achieve  greater 
than  a  35  p>ercent  statewide  aggregate 
reduction  in  NOx  from  a  1990  baseline 
at  RACT  subject  sources,  with  or 
without  any  additional  reduction  from 
the  remaining  emission  units. 

Finally,  section  Env-A  1211.14 
requires  a  facility  owner  subject  to  the 


■  On  November  7. 1996.  Sally  Shaver,  Director  of 
EPA's  Air  Quality  Strategies  and  Standards  Division 
issued  a  policy  memorandum  entitled,  "Approval 
Options  forCeneric  RACT  Rules  Submitted  to  Meet 
the  non-CTG  VOC  RACT  RequiremenU  and  Certain 
NOx  RACT  Requirements." 

'  Memorandum  from  D.  Kent  Berry,  Acting 
Director  of  the  Air  Quality  Management  Division  of 
the  Office  of  Air  Quality  Planning  and  Standards, 
to  the  Air  Quality  Directors  of  EPA's  Regional 
Offices,  entitled,  "Co«t-Effective  Nitrogen  Oxides 
(NOx)  Reasonably  Available  Control  Technology 
(RACT),  March  14. 1994." 


Federal  Rggigter  /  Vol.  62.  No.  68  /  Wednesday,  April  9.  1997  /  Rules  and  Regulations        17091 


miscellaneous  RACT  provisions  to 
apply  and  obtain  a  RACT  order. 
Approval  of  this  regulation  into  the  SIP 
will  continue  to  obligate  the  regulated 
sources  to  apply  for  and  implement 
NOx  RACT  and,  for  the  State  to  make 
a  RACT  determination  for  the  remaining 
two  miscellaneous  NOx  RACT  orders  as 
expeditiously  as  practicable. 
Furthermore,  approval  of  section  Env-A 
1211  into  the  SIP  will  also  provide  for 
enforceability  of  these  requirements  by 
EPA  and  citizens  groups  under  section 
304  of  the  CAA.  Additionally,  as 
described  in  EPA's  November  7, 1996 
generic  RACT  guidance,  if  EPA  later 
determines  that  the  sources  remain 
imregulated,  EPA  coidd  issue  a  SIP  call 
or  possibly  a  finding  of  failure  to 
implement  the  SIP.  Therefore,  EPA 
believes  the  regulations  are  fully 
approvable  as  meeting  the  NOx  RACT 
requirements  of  the  CAA. 

The  second  issue  is  related  to  the  NOx 
recordkeeping  and  reporting  provisions 
of  Part  Env-A  1211.  Basically,  Part  Env- 
A  1211  cross-references  sections  Env-A 

901.06  "NOx  Recordkeeping 
Requirements"  and  Env-A  901.07  "NOx 
Reporting  Requirements"  as  part  of  the 
applicable  requirements  for  NOx  RACT 
subject  sources.  However,  sections  Env- 
A  901.06  and  Env-A  901.07  were  part  of 
a  package  of  regulations  for  which  EPA 
proposed  a  limited  approval/limited 
disapproval  on  September  20,  1994, 
primarily  because  the  package  did  not 
require  sufficient  recordkeeping  and 
reporting  from  certain  VOC  sources. 

r  or  the  purposes  of  assuring 
compliance  with  the  NOx  RACT  limits 
of  Env-A  1211,  however,  EPA  considers 
sections  Env-A  901.06  and  Env-A 

901.07  fully  approvable  as  part  of  the 
NOx  RACT  regulations.  This  approval  is 
not  intended  to  affect  EPA's  September 
20,  1994  proposed  action  concerning  the 
approvability  of  emission  statement 
requirements  in  New  Hampshire.  The 
State  must  still  address  the  deficiencies 
outlined  in  the  September  20, 1994 
Federal  Register  notice. 

V.  Final  Action 

EPA  review  of  the  NOx  RACT  SIP 
submittals,  including  the  NOx  RACT 
regulations  Part  Env-A  1211,  the  NOx 
recordkeeping  and  reporting 
requirements  found  in  sections  Env-A 
901.06  and  Env-A  901.07,  and  the 
miscellaneous  NOx  RACT  for  Groveton 
Paperboard  Company,  indicates  that 
New  Hampshire  has  sufficienUy  defined 
the  NOx  RACT  requirements  for  the 
State.  Therefore,  EPA  is  approving  Part 
Env-A  1211,  sections  Env-A  901.06  and 
Env-A  901.07,  and  the  source-specific 
NOx  RACT  order.  ARD-95-001.  for 
Groveton  Paperboard,  as  meeting  the 


NOx  RACT  requirements  of  the  Clean 
Air  Act.  EPA  is  also  approving:  the 
emissions  averaging  plan  for  Plymouth 
Cogeneration  Limited  Partnership,  order 
number  AED-95-002;  and,  the 
alternative  NOx  RACT  for  Waterville 
Valley  Ski  Area  Limited  Partnership, 
order  number  ARD-g5-003.  as  revisions 
to  the  New  Hampshire  SIP  at  this  time. 
New  Hampshire  must  still  submit 
adopted  NOx  RACT  limits  for 
miscellaneous  NOx  emitting  equipment 
at  Crown  Vantage  Corporation  and 
Hampshire  Chemical  Company  for  EPA 
approval. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
docimient  in  this  Federal  Register 
publication,  EPA  is  prop>osing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  June  9, 1997 
unless  adverse  or  critical  comments  are 
received  by  May  9, 1997. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  a  subsequent  notice  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  shoidd  do  so 
at  this  time.  If  no  such  commeilts  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  Jime  9, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  Jidy  10. 
1995  memorandiun  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  §600  et.  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposeid  or 
final  rule  on  small  entities.  5  U.S.C. 
§§603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  wUl  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
popidations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
natiue  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  fbr- 
informing  and  advising  any  small 
governments  that  may  be  significanUy 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
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the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(al(l){A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  9,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Adn^nistrator  of  this  final  rule  does 
not  affect  the  finality  of  this  nile  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effiectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  review,  unless  the  objection 
arises  after  the  comment  period  allowed 
for  in  the  proposal. 

Lial  of  SobfectB  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollutfon  control,  Incorporation  by 
reference,  Intergovernmental  relations, 


Nitrogen  dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
New  Hampshire  was  approved  Ijy  the 
Director  of  the  Federal  Register  on  July  1, 
1982. 

Dated:  March  8, 1997. 
)ohn  P.  DeVilUra. 
Regional  Administrator,  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

SubfMrt  EE— New  Hampshire 

2.  Section  52.1520  is  amended  by 
adding  paragraph  (c)(49)  and  (c)(50)  to 
read  as  follows: 

S52.1520    Identification  of  plan. 

(c)  •  •  * 

(49)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Hampshire  Air  Resources  Division 
on  June  17, 1994,  and  December  21. 
1992. 

(i)  Incorporation  by  reference. 

(A)  Letters  from  the  New  Hampshire 
Air  Resources  Division  dated  June  17, 
1994,  and  December  21,  1992, 
submitting  revisions  to  the  New 
Hampshire  State  Implementation  Plan. 

(B)  Regulations  Chapter  Env-A  1200, 
Part  Env-A  1211,  "Nitrogen  Oxides 
(NOx)."  effective  on  May  20.  1994.  and 
Chapter  Env-A  900,  Part  Env-A  901, 
sections  Env-A  901.06  "NOx 
Recordkeeping  Requirements,"  and  Env- 


A  901.07,  "NOx  Reporting 
Requirements,"  effective  on  November 
13, 1992. 

(50)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Htunpshire  Air  Resources  Division 
on  July  7,  1995,  September  18,  1995, 
and  October  18, 1995. 

(i)  Incorporation  by  reference. 

(A)  Letters  from  the  New  Hampshire 
Air  Resources  Division  dated  July  7, 
1995,  September  18, 1995,  and  October 
18, 1995,  submitting  revisions  to  the 
New  Hampshire  State  Implementation 
Plan. 

(B)  New  Hampshire  NOx  RACT  Order 
ARD-95-001,  concerning  Groveton 
Paperboard  Corporation,  effective  on 
May  10, 1995. 

(C)  New  Hampshire  NOx  RACT  Order 
ARD-95-002.  concerning  Plymouth 
Cogeneration  Limited  Partnership, 
effective  September  12, 1995. 

(D)  New  Hampshire  NOx  RACT  Order 
ARD-95-003,  concerning  Waterville 
Valley  Ski  Area  Limited,  effective 
September  19,  1995. 

For  the  State  of  New  Hampshire: 
3.  In  §  52.1525  Table  52.1525  is 
amended  by  adding  new  entries  in 
numerical  order  to  existing  state 
citations  "Chapter  Env-A  900,  Part  Env- 
A  901,  section  Env-A  901.06,"  and, 
"Chapter  900,  Part  Env-A  901,  section 
Env-A  901.07;"  and,  by  adding  new 
state  citations  for  "Chapter  Env-A  1200, 
Part  Env-A  1211,"  "Order  ARD-95- 
001,"  "Order  ARI>-95-002,"  and, 
"Order  ARD-95-003,"  to  read  as 
follows: 


$52.1525       EPA— approved 
Hampshire  state  regulations. 


Table  52.1525— EPA— Approved  Rules  and  Regulations— New  Hampshire 


Taw-.*^-^  State  crtation        Date  adopt-     Dale  approved  by     Federal  Register 

I  ma^suoiea  ctw^er  ed  by  State  EPA  citation 


52.1520 


Comments 


Recordkeeping  re- 
quvements. 


Reporting  require- 


Nitrogen  oxides 
enwsion  hmits. 

Source  specilic 
order. 


CH  air  900,  Part 
Em/-A901, 
sactkxi  Env-A 
901.06. 

CH  air  900,  Part 
Env-A  901, 
sectmn  Env-A 
901.07. 

CH  air  1200  Part 
Env-A  1211. 

Order  ARD-96- 
001. 


11/13«2    April  9,  1997 62  FR  17092 


11/13/92    April  9.  1997  62  FR  17092 


(c)(49) 


(c)(49) 


5«V94    April  9,  1997  62  FR  17092  (c)(49)  .... 

5/1(y85    April  9,  1907 62  FR  17092  (cM50)  .... 


/kkis  NOx  record  Keeping 
requirements. 


Adds  NOx  reporting  re- 
quirements. 


Mds  NOx  RACT  require- 
ments. 

Source  specilic  NOx 
RACT  order  lor 
Groveton  Papeftx>ard 
Corporation,  in 
Qrovelon,.  NH. 
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Trtie/subiect 


Source  specific 
order. 


Source  specific 
order. 


State  citation        Date  adopt-     Date  approved  by     Federal  Register 
chapter  ed  by  State  EPA  citation 


Order  ARD-95- 
002. 


Order  ARD-95- 
003. 


52.1520 


9/12/95    April  9,  1997  ......    62  FR  17093  (c)(50) 


9/19/95    April  9.  1997 62  FR  17093  (c)(50) 


Comments 


Source  specific  NOx 
RACT  order  for  Plynv 
outfi  Cogeneration  Lim- 
ited Partnership,  in 
Plymouth.  NH. 

Source  specific  NOx 
RACT  order  for 
Watersrilte  Valley  Ski 
Area  Limited,  in 
WatervUe  Vafiey,  NH. 


[FR  Doc.  97-9109  Filed  4-6-97;  8:45  am] 
BHJJNG  CODE  SMO-CO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[UT-001-000la;  FRL-5802-2] 

Ctoan  Air  Act  Approval  and 
Promulgation  of  Air  Quality 
ImplMnentation  Plan  Revision  for  Utah; 
Visibility  Protection 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  approves  a  revision  to 
Utah's  State  Implementation  Plan  (SIP) 
for  Visibility  Protection,  as  submitted  by 
the  Governor  with  a  letter  dated  July  25, 
1996.  The  revision  was  adopted  by  the 
State  in  1993  to  address  comments 
received  from  the  1992  Utah 
Legislature's  Administrative  Rules 
Review  Committee  regarding  the  need  to 
remove  a  visibility  policy  statement 
from  a  regulation  format  (since  it  was 
not  a  rule).  The  State  responded  by 
deleting  the  policy  statement  from  the 
Utah  Air  Conservation  Regulations  and 
adding  the  text  into  the  Visibility 
Protection  SIP.  This  submittal  was  a 
necessary  "housekeeping"  step  to  bring 
the  federally  approved  SIP  up-to-date 
with  administrative  revisions  that  took 
place  at  the  State  in  1993. 
DATES:  This  action  will  become  effective 
on  June  9,  1997  unless  adverse 
comments  are  received  by  May  9, 1997. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  be 
addressed  to:  Richard  R.  Long,  Director, 
Air  Program,  EPA  Region  VIII  at  the 
address  listed  below.  Copies  of  the 
State's  submittal  and  other  information 
are  available  for  inspection  during 


normal  business  hours  at  the  following 
locations:  Air  Program.  Envirormiental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  smte  500,  Denver,  Colorado 
80202-2405;  and  Utah  Department  of 
Environmental  Quality,  Division  of  Air 
Quality.  150  North  1950  West,  P.O.  Box 
144820,  Salt  Lake  Qty,  Utah  84114- 
4820. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Platt,  8P2-A,  Environmental 
Protection  Agency,  Region  Vm,  (303) 
312-6449. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  169 A  of  the  Clean  Air  Act 
(CAA  or  Act),'  42  U.S.C.  7491, 
establishes  as  a  National  goal  the 
prevention  of  any  future,  and  the 
remedying  of  any  existing, 
anthropogenic  visibility  impairment  in 
mandatory  Class  I  Federal  areas  ^ 
(referred  to  herein  as  the  "National 
goal"  or  "National  visibility  goal"). 
Section  169A  calls  for  EPA  to,  among 
other  things,  issue  regulations  to  assure 
reasonable  progress  toward  meeting  the 
National  visibility  goal,  including 
requiring  each  State  with  a  mandatory 
Class  I  Federal  area  to  revise  its  SIP  to 
contain  such  emission  limits,  schedules 
of  compliance  and  other  measures  as 
may  be  necessary  to  make  reasonable 
progress  toward  meeting  the  National 
goal.  CAA  section  16SA(b)(2).  Section 
110(a)(2)a)  of  the  CAA,  42  U.S.C. 
7410(a)(2)(J),  similarly  requires  SIPs  to 


■  The  Clean  Air  Act  is  codified,  as  amended,  in 
the  U.S.  Code  at  42  U.S.C  7401,  et  seq. 

2  Mandatory  class  I  Federal  areas  include 
international  paries,  national  wilderness  areas,  and 
national  memorial  parks  greater  than  Ave  thousand 
acres  in  size,  and  national  parks  greater  than  six 
thousand  acres  in  size,  as  described  in  section 
162(a)  of  the  Act  (42  U.S.C  7472(a)].  Each 
mandatory  Class  I  Federal  area  is  the  responsibility 
of  a  "Federal  land  manager"  (FLM),  the  Secretary 
of  the  department  with  authority  over  such  lands. 
See  section  302(i)  of  the  Act.  42  U.S.C  7602(i). 


meet  the  visibility  protection 
requirements  of  the  CAA. 

EPA  promulgated  regulations  that 
require  affected  States  to,  among  other 
things,  (1)  coordinate  development  of 
SIPs  with  appropriate  Federal  Land 
Managers  (FLMs);  (2)  develop  a  program 
to  assess  and  remedy  visibility 
impairment  from  new  and  existing 
sources;  and  (3)  develop  a  long-term 
(10-15  years)  strategy  to  assure 
reasonable  progress  toward  the  National 
visibility  goal.  See  45  FR  80084, 
December  2, 1980  (codified  at  40  CFR 
51.300-51.307).  The  regulations  provide 
for  the  remedying  of  visibility 
impairment  that  is  reasonably 
attributable  to  a  single  existing 
stationary  facility  or  small  group  of 
existing  stationary  facilities.  These 
regulations  require  that  the  SIPs  provide 
for  periodic  review,  and  revision  as 
appropriate,  of  the  long-term  strategy 
not  less  frequently  than  every  three 
years,  that  the  review  process  include 
consultation  with  the  appropriate  FLMs, 
and  that  the  State  provide  a  report  to  the 
public  and  EPA  that  includes  an 
assessment  of  the  State's  progress 
toward  the  National  visibility  goal.  See 
40  CFR  51.306(c). 

The  Utah  Governor  submitted  a  SIP 
revision  for  Visibility  Protection  with  a 
letter  dated  April  26,  1985.  The 
submittal  met  the  requirements  for 
visibility  monitoring  (40  CFR  51.305) 
and  visibility  New  Source  Review  (40 
CFR  51.307).  EPA  approved  the 
submittal  on  May  30,  1986  (51  FR 
19550). 

On  November  24,  1987  (52  FR  45132). 
EPA  disapproved  the  SIPs  of  states, 
including  Utah,  that  failed  to  comply 
with  the  requirements  of  the  provisions 
of  40  CFR  51.302  (visibility  general  plan 
requirements)  and  51.306  (visibility 
long-term  strategy).  EPA  also 
incorporated  corresponding  Federal 
plans  and  regulations  into  die  SIPs  of 
these  states  pursuant  to  section  110(c)(1) 
of  die  CAA,  42  U.S.C.  7410(c)(1). 
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The  Governor  of  Utah  submitted  a  SIP 
revision  for  visibility  protectioD  with  a 
letter  dated  December  11. 1987.  The 
submittal  satisfied  requirements  for 
visibility  general  plan  requirements  (40 
CFR  51.302)  and  visibility  long-term 
strategy  (40  CFR  51.306).  EPA  approved 
this  SIP  revision  on  January  17, 1989  (54 
FR  1694),  and  this  revision  replaced  the 
Federal  plans  and  regulations  in  the 
Utah  Visibility  Protection  SIP. 

The  April  26, 1985  submittal  and 
December  11, 1987  submittal  discussed 
above  ciirrently  constitute  the  Utah 
Visibility  Protection  SIP. 

n.  This  Action 

With  a  letter  dated  July  25. 1996,  the 
Governor  of  Utah  submitted  a  revision 
to  the. Utah  Visibility  Protection  SIP. 
This  submittal  was  a  necessary 
"housekeeping"  step  to  bring  the 
federally  approved  SIP  up-to-date  with 
administrative  revisions  that  took  place 
at  the  State  iq  1993. 

In  1992.  the  Utah  Legislature 
reviewed  the  State's  air  quality  rules 
and  requested  that  the  Utah  Air  Quality 
Board's  policy  on  scenic  views  be 
removed  from  the  rules,  since  it  was  a 
policy  statement  and  not  a  rule.  The 
Board  responded  by  deleting  the 
pertinent  section  of  the  rules  and  adding 
the  text  to  the  Visibility  Protection  SIP. 
The  changes  became  effective  on  March 
29, 1993. 

A.  Analysis  of  State  Submission 

1.  Procedural  Backgroimd 

The  CAA  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  CAA  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  llOQ)  of  the  CAA 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  CAA  must  be  adopted 
by  such  State  after  reasonable  notice 
and  public  hearing. 

To  entertain  public  comment,  the 
Utah  Air  Quality  Board  (UAQB),  after 
providing  adequate  notice,  held  a  public 
hearing  on  January  28, 1993  to  consider 
the  proposed  revisions  to  the  Utah 
Visibility  Protection  SIP  and  Utah  Air 
Conservation  Regulations.  Subsequent 
to  the  public  hearing,  the  UAQB 
adopted  the  revisions  on  Match  26, 
1993,  and  the  revisions  became  effective 
on  March  29. 1993.  The  Governor  of 
Utah  submitted  the  revisions  to  EPA 
with  a  letter  dated  July  25, 1996. 


2.  Content  of  SIP  Revision 

a.  Utah  Air  Conservation  Regulation 
R307-5  Deleted  and  Text  Added  to 
Visibility  Protection  SEP 

The  Utah  Legislatiire's  Administrative 
Rules  Review  Committee  reviewed 
R307-5  and  fotmd  it  to  be  a  policy 
statement  of  the  UAQB  rather  than  a 
rule.  In  fact,  the  tiUe  of  the  rule  was 
"Policy  of  the  Air  Conservation 
Committee  Concerning  the  Protection  of 
Scenic  Views  Associated  with  the 
Mandatory  Class  I  Areas  from 
Significant  Impairment  for  Visibility." 
This  rule  was  deleted  and  the  bulk  of  it 
was  added  to  the  text  of  the  Utah  SIP, 
Section  15.'  Visibility  Protection,  in  a 
new  subsection  15.10.  This  policy 
statement,  which  had  already  been 
approved  in  rule  format,  is  simply  being 
transferred  to  the  SIP  text  as  foUows. 

The  State  recognizes  that  visibility  and  the 
ability  to  see  the  great  scenic  views  in 
Southern  Utah  is  a  rare  and  unique  treasure 
and  should  be  preserved,  both  for  the  benefit 
and  pleasure  of  Utah  residents,  and  to 
support  our  Urge  tourist  industry.  In  addition 
to  the  distance  one  can  see,  the  clarity,  color, 
and  detail  of  the  visible  features  are  also 
important 

The  [Air  Conservation]  Committee 
recommends  that  the  Governor  of  Utah  seek 
the  cooperation  of  the  Western  Governors' 
Association  to  establish  a  task  force  on 
regional  haze.  The  task  force  should  be 
composed  of  state  air  program  directors  and 
would  provide  a  reconunendation  to  the 
Governor  on  the  management  of  regional 
haze.  The  task  force  would  be  exf)ected  to 
hold  hearings,  create  work  groups,  involve 
local  area  governments  and  federal  agencies 
(EPA  and  National  Park  Service)  in 
developing  information  and  formulating 
recommendations.  Based  on  the 
recommendations  of  the  task  force,  the 
governors  would  develop  a  policy  on 
controlling  regional  haze  for  the  protection  of 
visibility  in  the  western  United  States  where 
visibility  is  an  important  "treasure"  and 
resource. 

EPA  agrees  that  the  above  statement 
represents  policy,  not  regulation,  and 
therefore,  the  administrative 
"housekeeping"  action  of  deleting  the 
language  from  the  Air  Conservation 
Regulations  and  adding  it  to  the  text  of 
the  Visibility  Protection  SIP  was 
appropriate.  The  revision  is  approvable. 

b.  Utah  Air  Conservation  Regulation 
R307-2    Amended 

As  a  result  of  revising  the  Visibility 
Protection  section  of  the  SIP  to  create  a 
new  subsection  15.10  that  contains  the 
policy  regarding  scenic  views,  R307-2 


>  PlsMe  note  that  Utah  has  renumbered  iU  SIP 
■incs  tha  Stata  adoption  of  thaae  revuioiu. 
Visibility  protartian  is  now  in  Section  XVU  of  tha 
SIP.  Howrsver,  tbs  revision  for  the  reaumbering  has 
not  baao  actad  on  yat  by  EPA. 


also  was  amended.  This  rule,  R307-2, 
incorporates  the  entire  Utah  SIP  by 
reference  and  was  amended  to  reflect 
the  revised  adoption  date  by  the  UAQB 
for  subsection  15.10.  EPA  is  not  acting  , 
on  this  amendment  to  R307-2  because 
EPA's  action  in  this  doctiment  is 
specific  to  the  Visibility  Protection 
section  of  the  SIP  and  not  the  entire 
Utah  SIP. 

IIL  Final  Action 

EPA  is  approving  a  revision  to  the 
Utah  Visibility  Protection  SIP  as 
submitted  to  EPA  with  a  letter  dated 
Jtdy  25, 1996.  This  revision  deletes 
R307-5,  which  contained  the  Utah  Air 
Quality  Board's  policy  statement  on 
scenic  views,  and  transfers  the  policy 
statement  to  the  text  of  the  Visibility 
Protection  SIP  in  a  new  subsection 
15.10.  EPA  is  not  acting  on  the  amended 
R307-2. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  Jime  9, 1997 
unless,  by  May  9. 1997,  adverse  or 
critical  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  doctunent  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  nde.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
shoiUd  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  June  9, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  enviroiunental 
factors  and  in  relation  to  relevant 
statutory  and  regidatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
prtx:edures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
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1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  turtion  bom  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600,  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  natiue  of  the 
Federal-state  relationship  imder  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry'  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significanUy 
or  imiquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  residt  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 


private  sector.  This  Federal  action 
proposes  to  approve  pre-existing 
requirements  imder  State  or  local  law, 
and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  acticm. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  reqviired  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  this  nde  in 
today's  Federal  Register.  This  nde  is 
not  a  "major  nde"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  Cor  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Jime  9, 1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  writhin  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effiactiveness  of 
such  nde  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide,  ParticiUate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Dated:.March  14, 1997. 
MaxH.  Dodson, 
Acting  Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aathority:  42  U.S.C  7401-7671q. 

2.  Section  52.2320  is  amended  by 
adding  paragraph  (c)(36)  to  read  as 
follows: 

f52.2320    Mentiflcalionofptan. 
•        •        •        •        • 

(c)«     •    • 

(36)  The  Governor  of  Utah  submitted 
a  revision  to  Utah's  State 


Implementation  Plan  (SIP)  for  Visibility 
Protection  with  a  letter  dated  Jidy  25, 
1996.  The  revision  was  made  to  add  a 
new  subsection  15.10  to  the  SIP  to 
include  a  policy  statement  regarding 
scenic  views  which  was  deleted  bom 
the  Utah  Air  Conservation  Regulations. 

(i)  Incorporation  by  reference. 

(A)  Utah  State  Implementation  Plan, 
Subsection  15.10,  Policy  of  the  Air 
Conservation  Committee  Concerning  the 
Protection  of  Scenic  Views  Associated 
with  Mandatory  Class  I  Areas  from 
Significant  Impairment  for  Visibility, 
adopted  on  March  26, 1993,  and 
effiactive  on  March  29, 1993. 

(ii)  Additional  material. 

(A)  A  July  25. 1996  letter  bom 
Michael  O.  Leavitt,  Utah  Governor,  to 
Jack  McGraw,  EPA  Region  Vm  Acting 
Regional  Administrator,  in  which  it  was 
communicated,  among  other  things,  that 
the  Utah  Air  Quality  Board  deleted 
R307-5  from  the  Utah  Air  Conservation 
Regidations.  The  deletion  was  effective 
March  29, 1993. 

[FR  Doc.  97-9108  Filed  4-8-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IN68-2;  FRL-6807-q 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  F*rotection 
Agency. 

ACTION:  Direct  final  rule;  withdrawal. 

StAMARY:  On  February  18,  1997  (62  FR 
7157),  the  United  States  Enviroiunental 
Protection  Agency  (USEPA)  approved 
Indiana's  October  25,  1994,  request  to 
revise  the  Indiana  State  Implementation 
Plan  (SIP)  to  add  or  revise  definitions  in 
the  SIP's  general  provisions,  the 
applicability  criteria  of  the  nde  for 
malfimctions  and,  the  applicability 
criteria  for  State  construction  and 
operating  permits.  Also  approved  were 
revisions  to  Indiana's  construction 
permit  program  including  its  "Permit  no 
defense"  provision.  The  USEPA  is 
withdrawing  this  final  nde  because  in  a 
letter  dated  March  18,  1997,  Indiana 
informed  USEPA  that  a  portion  of  the 
State's  submittal — 326  Indiana 
Administrative  Code  (lAC)  2-1- 
1(b)(1)(h) — is  being  considered  for 
removal  from  the  LAC.  Further,  adverse 
comments  have  been  received  on 
USEPA's  ndemaking  action. 
EFFECTIVE  DATE:  April  9, 1997. 
ADDRESSES:  Copies  of  the  docimients 
relevant  to  this  action  are  available  for 


17096        Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9.  1997  /  Rules  and  RegulaUons 


public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  5.  Air  Programs  Branch,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

roo  RiRTHER  MFORMATION  CONTACT: 
Alvin  Choi,  Permits  and  Grants  Section, 
Air  Programs  Branch  (AR-18J).  U.S. 
Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Telephone: 
(312)  886-3507. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Nitrogen  dioxide.  Ozone, 
Sulfur  dioxide,  Volatile  organic 
compounds. 

Dated:  March  28, 1997. 
Valdaa  V.  Adamkns, 

Regional  Administrator. 

Therefore  the  amendment  to  40  CFR 
part  52  which  added  §  52.770(c)(109)  is 
withdrawn. 

[FR  Doc.  97-9146  Filed  4-a-97;  8:45  am] 
HUJNQCooc  mm  so  p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  180 
[OPP-300471;  FRL-SS99-8] 
RIN2070-AB78 

Imazapyr;  Pesticide  Tdarancas 

aQSICY:  Environmental  Protection 
Agency  (EPA). 
ACnOM:  Final  Rule. 

SUMMARY:  This  document  establishes 
tolerances  for  the  residues  of  the 
herbicide  imazapyr,  [2-(4,5-dihydro-4- 
methyl-4-(l-methylethyl)-5-oxo-lH- 
imidazol-2-yIl-3-pyridinecarboxylic 
acid],  applied  as  the  acid,  in  or  on  field 
com.  American  Cyanamid  submitted  a 
petition  to  EPA  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
requesting  the  tolerances. 
DATES:  This  rule  becomes  affective  April 
9, 1997.  Written  objections  must  be 
submitted  by  June  9, 1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  (OPP-3004711, 
may  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW.. 
Washington,  OC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  docket  control  nimiber 


and  submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M.  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  «2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
Fees  accompanying  objections  and 
hearing  requests  shall  be  labeled 
"Tolerance  Petition  Fees"  and 
forwarded' to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Heaidg  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to  : 
opp-docket9epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCn  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  (OPP-300471J.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
Unit  DC  of  this  dociiment. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
Mail:  Philip  V.  Errico,  Product  Manager 
(PM)  25,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number  and 
e-mail  address:  Rm.  241,  CM  *2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  (703)  305-6027;  e-mail: 
errico.philip^pamail. epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  12, 1996 
(61  FR  66658)(FRL-5576-9)  EPA  issued 
a  notice  announcing  that  American 
Cyanamid.  P.O.  Box  400,  Princeton.  NJ 
08543  had  submitted  pesticide  petition 
6F4641  which  requested  that  the 
Administrator,  pursuant  to  section  408 
of  the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA).  and  in  conformity  with 
the  Food  Quality  Protection  Act  (FQPA) 
of  1996,  amend  40  CFR  part  180  to 
establish  tolerances  for  residues  of 
imazapyr  (2-(4.5-dihydro-4-methyl-4(l- 
methylethyl)-5-oxo-lH-imidazol-2-yl]-3- 
pyridinecarboxylic  acid],  applied  as  the 
acid  in  or  on  field  com  grain,  fodder, 
and  forage  at  0.05  ppm.  The  notice 


contained  a  siunmary  of  the  petition 
prepared  by  the  petitioner,  American 
Cyanamid,  including  information  and 
arguments  to  support  their  conclusion 
that  the  petition  complied  with  FQPA. 
It  was  stated  in  the  notice  that  the 
conclusions  and  arguments  were  not 
EPA's. 

There  were  no  comments  received  in 
response  to  the  notices  of  filing. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data  listed 
below  were  considered  in  support  of 
these  tolerances. 

L  Toxicology  Profile 

1.  A  battery  of  acute  toxicity  studies 
placing  technical  imazapyr  in  toxicity 
category  I  for  eye  irritation,  category  IV 
for  oral  LDjo  and  primary  dermal 
irritation,  category  m  for  dermal  and 
inhalation  LDjo. 

2.  A  90-day  rat  feeding  study  at  doses 
of  0. 15.000,  or  20,000  ppm  (males=  0, 
1,248.  or  1.695  Mlligrams  per  kilogram 
per  day  (mg/kg/day);  females  0, 1.423, 
or  1 ,784  mg/kg/day)  with  a  no-observed- 
effect  level  (NOEL)  of  1,695  mg/kg/day 
the  highest  dose  tested  (HDT). 

3.  A  21-day  rabbit  dermal  toxicity 
study  at  doses  of  0,  100,  200,  or  400  mg/ 
kg/day  which  showed  occasional 
statistically  significant  findings  but 
these  had  no  consistent  pattern  of 
toxicity.  The  NOEL  was  determined  to 
be  400  mg/kg/day  HDT. 

4.  A  1-year  dog  chronic  toxicity  study 
at  doses  of  0.  25, 125.  or  250  mg/kg/day. 
The  NOEL  was  250  mg/kg/day  HDT. 

5.  A  2-year  rat  chronic/ 
carcinogenicity  study  at  doses  of  0, 
1,000,  5,000.  or  10,000  ppm  (males=  0, 
49.9,  252.6,  or  503  mg/kg/day;  females= 
0,  64.2,  317.6,  or  638.6  mg/kg/day)  with 
a  NOEL  of  503  mg/kg/day  HDT. 

6.  An  18-month  mouse 
carcinogenicity  study  at  doses  of  0, 
1,000,  5,000,  or  10,000  ppm  (males=  0, 
126.674.  or  1,301  mg/kg/day;  females= 
0, 151,  776,  or  1,639  mg/kg/day)  with  a 
NOEL  of  1,301  mg/kg/day  HDT. 

7.  A  rat  developmental  toxicity  study 
at  doses  of  0,  100,  300,  or  1,000  mg/kg/ 
day.  At  1,000  mg/kg/day,  the  only 
clinical  sign  of  toxicity  in  gravid  dams 
was  salivation.  The  NOEL  for  maternal 
toxicity  is  300  mg/kg/day.  There  were 
no  developmental  findings  in  this  study 
up  to  the  limit  dose  of  1,000  mg/kg/day 
HDT. 

8.  A  rabbit  developmental  toxicity 
study  at  doses  of  0,  25. 100,  or  400  mg/ 
kg/ day  with  a  maternal  and 
developmental  NOEL  of  400  mg/kg/day 
HDT. 

9.  A  rat  two — generation  reproduction 
study  at  dietary  concentrations  of  0, 
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1,000,  5,000.  or  10,000  ppm  (males=  0. 
74.2,  380.5,  or  738  mg/kg/day;  females= 
0,  94.3.  471.2.  or  933.3  mg/kg/day)  with 
a  NOEL  of  10,000  ppm  HDT. 

10.  A  metabolism  study  in  rats 
indicated  that  imazapyr  was  rapidly 
absorbed  and  excreted  by  7  days  post- 
dosing,  with  the  majority  of  the 
administered  "KZ-label  (90%)  eliminated 
in  the  urine  within  48  hours.  Metabolite 
characterization  studies  showed  that 
essentially  all  the  test  material  was 
excreted  unchanged.  Two  minor 
metabolites.  CL  252.974  and  CL  60,032, 
were  detected  in  the  urine  or  feces  of 
treated  rats;  however,  their  contribution 
combined  was  less  than  or  equal  to 
0.5%  of  the  administered  dose.  An 
additional  12  unidentified  metabolites 
were  isolated,  but  they  contributed  less 
than  3%  of  the  total  dose. 

11.  Acceptable  studies  on  gene 
mutation  and  other  genotoxic  effects: 
Ames  Salmonella  Assay;  CHO/HGPRT 
Point  Mutation  Assay;  In  vitro  CHO  cell 
chromosome  aberration  assay;  Dominant 
lethal  assay;  ^nd  Unscheduled  DNA 
s)mthesis  (UDS)  yielded  negative 
results. 

n.  Dose  Response  Assessment 

1.  Reference  dose.  The  Reference  Dose 
(RfD)  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  The  RfD  is 
determined  by  using  the  toxicological 
end-point  or  the  NOEL  for  the  most 
sensitive  mammalian  toxicological 
study.  To  assure  the  adequacy  of  the 
RfD.  the  Agency  uses  an  uncertainty 
factor  in  deriving  it.  The  factor  is 
usually  100  to  account  for  both 
interspecies  extrapolation  and 
intraspecies  variability  represented  by 
the  toxicological  data.  The  EPA  has 
established  an  Rfl3  of  2.5  mg/kg/day 
based  on  a  NOEL  of  250  mg/kg/day  bom 
a  1-year  chronic  dog  feeding  study. 

2.  Carcinogenicity  classification. 
Using  the  Guidelines  for  Carcinogenic 
Risk  Assessment  published  September 
24. 1986  (51  FR  33992),  the  EPA  has 
classified  imazapyr  as  Group  "E",  not  a 
likely  human  carcinogen. 

3.  Developmental  toxicant 
determination.  The  acceptable 
developmental  studies  (two-generation 
reproduction  study  in  rats  and  prenatal 
developmental  toxicity  studies  in  rats 
and  rabbits)  provided  no  indication  of 
increased  sensitivity  of  rats  or  rabbits  to 
in  utero  and/or  postnatal  exposure  to 
imazapyr. 

nL  Non-dietary  CResidential  and 
Occupatioiial)  Exposure  Assessment 

Imazapyr  products  marketed  for 
residentid  use  include  total  vegetation 


control  products  that  are  used  for  plot 
treatments  or  bare  ground  applications. 
These  products  are  to  be  applied  only 
where  no  plant  growth  is  desired  and 
are  not  to  be  used  on  lawns.  Therefore, 
for  these  limited  residential  uses,  the 
potential  for  exposure  is  minimal,  and 
is  expected  to  he  non-chronic.  These 
products  are  in  Toxicity  Categories  II  for 
eye  irritation.  Under  the  protective 
clothing  requirements  of  the  Worker 
Protection  Standards  (WPS),  handlers  of 
these  products  are  expected  to  be 
adequately  protected. 

Imazapyr  is  also  registered  for  use  on 
non-food  sites  including  railroad, 
utility,  pipeline,  and  highway  rights-of- 
way,  utility  plant  sites,  petroleimi  tank 
farms,  pumping  installations,  fence 
rows,  storage  areas,  non-irrigation 
ditchbanks,  under  asphalt,  under  pond 
liners,  wildlife  management  areas, 
forestry  site  preparation,  and  other  non- 
crop  areas.  These  low  rate  uses  entail 
minimal  exposure  potential  for  the 
general  population.  Use  of  protective 
clothing  also  reduces  exposiue. 

Since  imazapyr  is  a  group  E  chemical 
(evidence  of  non-carcinogenicity  for 
humans);  the  21  day  dermal  study 
lacked  any  significant  observable  effiects 
at  the  limit  dose,  and  no  adverse  effects 
were  observed  in  developmental 
toxicity  studies  in  rats  up  to  1,000  mg/ 
kg/day  and  rabbits  up  to  400  mg/kg/day, 
no  toxicological  endpoints  for  non- 
chronic  residential  exposures  were 
identified.  Therefore,  non-chronic  risk 
assessments  are  not  required  for 
occupational  or  non-occupational 
residential  uses. 

IV.  Dietary  Exposure  Assessment 

Use  of  a  agricultiual  pesticide  may 
result,  directly  or  indirectly,  in  pesticide 
residues  in  food.  Primary  residues  or 
indirect/inadvertent  residues  in 
agricultural  commodities  are 
determined  by  chemical  analysis.  To 
account  for  the  diversity  of  growing 
conditions,  cultural  practices,  soil  types, 
climates,  crop  varieties  and  methods  of 
application  of  the  pesticide,  data  from 
studies  that  represent  the  commodities 
are  collected  and  evaluated  to  determine 
an  appropriate  level  of  residue  that 
would  not  be  exceeded  if  the  pesticide 
is  used  as  represented  in  the  studies. 

1.  Plant/animal  metabolism  and 
magnitude  of  the  residue.  The  neture 
(metabolism)  of  imazapyr  in  plants  and 
animals  is  adequately  understood  for 
the  purposes  of  these  tolerances.  There 
are  no  Codex  maYinniin  residue  levels 
established  for  residues  of  imazapyr  on 
com  or  the  rotational  crops.  In  all  the 
plant  and  animal  (poultry  and 
ruminants)  metabolism  studies 


submitted,  the  residue  of  concern  was 
the  parent  per  se,  imazapyr. 

2.  Residue  analytical  methods.  The 
analytical  method  proposed  as  an 
enforcement  method  for  field  com 
commodities  is  GS/MS  Method  M 
2468.02.  The  method  is  suitable  for 
detecting  residues  of  the  parent 
compound,  imazapyr,  in  field  com 
forage,  silage,  grain,  fodder,  meal  and 
oil.  Tolerances  for  meat.  milk,  poultry, 
and  eggs,  are  not  required  for  this 
petition,  therefore,  an  analytical  method 
for  the  enforcement  of  animal  tolerances 
is  not  needed. 

V.  Aggregate  Exposure  Assessment 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  bom 
pesticide  residue  in  food,  including 
water,  and  all  other  non-occupational 
exposures.  The  aggregate  sources  of 
exposure  the  Agency  looks  at  includes 
food,  drinking  water  or  groundwater, 
and  exposure  bom  pesticide  use  in 
gardens,  lawns,  or  buildings  (residential 
and  other  indoor  uses). 

1.  Acute  dietary.  As  part  of  the  hazard 
assessment  process,  the  Agency  reviews 
the  available  toxicology  database  to 
determine  the  endpoints  of  concern.  For 
imazapyr,  the  Agency  does  not  have  a 
concern  for  an  acute  dietary  assessment 
since  the  available  data  do  not  indicate 
any  evidence  of  significant  toxicity  from 
a  1  day  or  single  event  exposure  by  the 
oral  route.  Therefore,  an  acute  dietary 
risk  assessment  was  not  required. 

2.  Chronic  dietary.  Using  the  Dietary 
Risk  Evaluation  System  (DRES),  a 
chronic  exposure  analysis  was 
performed  using  tolerance  level  residues 
and  100  percent  crop  treated  to  estimate 
the  Theoretical  Maximum  Residue 
Contribution  (TMRC)  for  the  general 
population  and  22  subgroups.  This 
exposure  analysis  showed  that  exposure 
from  residues  in/on  com  for  the  U.S. 
population  and  all  subgroups  would  be 
less  than  1%  of  the  Rfi). 

3.  Drinking  water  To  determine  the 
exposure  from  drinking  water,  the 
Agency  applied  modeling  procedures. 
Using  the  estimated  chronic  drinking 
water  values  of  1  ftg/L  for  surface  water 
and  3  ng/L  for  ground  water,  the 
exposure  to  imazapyr  frnm  drinking 
water  was  calcidated  to  be  3  x  IQ-s 
milligrams  per  kilogram  of  body  weight 
per  day  (mg/kg  bw/day)  for  the  U.S 
population  (surface  water),  1  x  10-**  mg/ 
kg  bw/day  for  children  (surface  water), 
7  X  10-'  n^g/kg  bw/day  for  U.S. 
population  (^und  water),  and  3  x  10-* 
mg/kg  bw/day  for  children  (ground 
water).  The  calculations  are  included  in 
the  docket  for  this  rulemaking. 
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4.  Non-dietary  (residential  and  non- 
occupational) exposure.  Imazapyr  is 
registered  for  residential  and  non- 
occupational uses.  As  part  of  the  hazard 
assessment  process,  the  Agency  reviews 
the  available  toxicological  database  to 
determine  the  endpoints  of  concern.  For 
imazapyr,  the  Agency  does  not  have  a 
concern  for  acute,  short-term,  or 
intermediate-term  occupational  or 
residential  risk  assessment  since  the 
available  data  do  not  indicate  any 
evidence  of  significant  toxicity  by  the 
dermal  or  inhalation  routes,  or  from  a  1 
day  or  single  event  exposure  by  the  oral 
route.  Therefore,  acute,  short-term  or 
intermediate-term  non-occupational  or 
residential  risk  assessment  was  not 
required. 

As  part  of  the  hazard  assessment 
process  it  was  determined  that  a  chronic 
residential  assessment  was  not 
necessary.  The  exposures  which  would 
result  from  the  use  of  imazapyr  were 
determined  to  be  of  an  intermittent 
nature.  The  frequency  and  duration  of 
these  exposures  do  not  exhibit  a  chronic 
exposure  pattern.  The  exposures  do  not 
occur  often  enough  to  be  considered  a 
chronic  exposure  i.e.,  a  continuous 
exposure  that  occurs  for  at  least  several 
months.  Therefore,  chronic  residential 
exposures  were  not  aggregated  with 
dietary  exposures  in  estimating  chronic 
risk. 

5.  Cumulative  exposure  to  substances 
with  conunon  mechanism  of  toxicity. 
Section  408(bK2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  be 
helpful  in  determining  whether  a 
pesticide  shares  a  common  mechanism 
of  toxicity  with  any  other  substances, 
EPA  does  not  at  this  time  have  the 
methodology  to  resolve  the  scientific 
issues  concerning  common  mechanism 
of  toxicity  in  a  meaningful  way.  EPA 
has  begim  a  pilot  process  to  study  this 
issue  further  through  examination  of 
particular  classes  of  pesticides.  The 
Agency  hopes  that  the  results  of  this 
pilot  process  will  increase  the  Agency's 
scientific  understanding  of  this  question 
such  that  EPA  will  be  able  to  develop 


and  apply  scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although,  at  present,  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  conunon 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  conunon  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  the 
Agency  can  conclude  that  it  is  luilikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed).  « 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
imazapyr  has  a  common  mechanism  of 
toxicify  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach,  imazapyr 
does  not  appear  to  produce  a  toxic 
metabolite  produceid  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  imazapyr  has  a  common 
mechanism  of  toxicity  with  other 
substances.  After  EPA  develops 
methodologies  for  more  fully  applying 
common  mechanism  of  toxicity  issues 
to  risk  assessments,  the  Agency  will 
develop  a  process  (either  as  part  of  the 
periodic  review  of  pesticides  or 
otherwise)  to  reexamine  those  tolerance 
decisions  made  earlier. 

The  registrant  must  submit,  upon 
EPA's  request  and  according  to  a 
schedule  determined  by  the  Agency, 
such  information  as  the  Agency  directs 
to  be  submitted  in  order  to  evaluate 
issues  related  to  whether  imazapyr 
shares  a  common  mechanism  of  toxicity 
with  any  other  substance  and,  if  so, 
whether  any  tolerance  for  imazapyr 
needs  to  be  modified  or  revoked. 

VL  Determination  of  Safety  for  the  U.S. 
Population  and  Non-Nursing  Infants 

A.  U.S.  Population  and  Non-Nursing 
Infants 

Using  the  Dietary  Risks  Evaluation 
System  (DRES)  a  chronic  analysis  was 
performed  based  on  100%  of  the  crop 


treated  and  all  residues  at  tolerance 
levels.  Based  on  the  dietary/water  risk 
assessment,  the  proposed  uses  utilize 
less  than  1%  of  the  RfD  for  the  U.S. 
population;  less  than  1%  of  the  RfD  for 
nonnursing  infants  under  1  year  old; 
less  than  1%  for  nursing  infants  under 
1  year  old;  less  than  1%  for  children  1 
to  6  years  old;  and  less  than  1%  for 
children  7  to  12  years  old.  The  Agency 
concluded  that  no  harm  will  occiu  to 
non-nursing  infants,  or  any  other 
members  of  the  U.S.  population  from 
aggregate  exposure  to  imazapyr. 

B.  Infants  and  Children 

Risk  to  infants  and  children  was 
determined  by  the  use  of  two 
developmental  toxicity  studies  in  rats 
and  rabbits  and  the  two-generation 
reproduction  study  in  rats  discussed 
below.  The  developmental  toxicity 
studies  evaluates  the  potential  for 
adverse  effects  on  the  developing 
organism  resulting  from  exposure 
during  prenatal  development.  The 
reproduction  study  provides 
information  relating  to  effects  from 
exposure  to  the  chemical  on  the 
reproductive  capability  of  both  (mating) 
parents  and  on  systemic  toxicity. 

The  toxicological  database  for 
evaluating  pre-  and  post-natal  toxicity 
for  imazapyr  is  considered  to  be 
complete  at  this  time.  In  the  rabbits,  no 
evidence  of  maternal  or  developmental 
toxicity  was  observed  at  doses  up  to  400 
mg/kg/day,  highest  dose  tested  HOT.  In 
the  rat  developmental  toxicity  study, 
maternal  (systemic)  toxicity  was  noted 
(indicated  by  salivation)  at  1,000  mg/kg/ 
davHDT. 

In  the  rat  two-generation  reproduction 
study,  no  evidence  of  toxicity  was  noted 
in  either  the  adults  or  the  o^pring  at 
dietary  levels  at  or  close  to  the  limit 
dose. 

FFDCA  section  408  provides  that  the 
EPA  shall  apply  an  additional  safety 
factor  of  10  in  the  case  of  threshold 
effects  for  infants  and  children  to 
account  for  pre-  and  post-natal  toxicity 
and  the  completeness  of  the  database 
unless  EPA  determines,  based  on 
reliable  data,  that  a  different  safety 
factor  would  be  appropriate.  The 
Agency  believes  that  an  additional 
safety  factor  for  infants  and  children  is 
not  warranted.  A  complete  set  of 
developmental  and  reproductive  studies 
have  been  submitted  and  EPA  has  found 
them  to  be  acceptable.  The  NOEL  used 
to  calculate  the  RfD  for  the  general  U.S. 
population  is  250  mg/kg  bw/day  derived 
from  the  1-year  chronic  toxicity  study 
in  dogs.  That  NOEL  is  lower  than  the 
developmental  NOELs  for  the  teratology 
studies  in  rabbits  and  rats  (1.6  and  4x. 
respectively),  as  well  as  lower  than  the 
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NOEL  for  the  two-generation  ' 
reproduction  study  in  male  and  female 
rats  (3.2  to  3.9x).  The  Agency  does  not 
believe  the  effects  seen  in  the  above 
studies  are  of  such  concern  to  require  an 
additional  safety  factor.  Accordingly, 
the  Agency  believes  the  RfD  has  an 
adequate  margin  of  protection  for 
infiants  and  children.  The  percent  RfD 
utilized  by  imazap)^  is  less  than  1%  for 
nursing  infants  (less  than  1  year  old), 
and  for  non-nursing  infants  and 
children  1  to  6  years  old.  EPA 
concluded  that  there  is  reasonable 
certainty  that  no  harm  will  occur  to 
infants  and  children  from  aggregate 
exposure  to  imazapyr. 

Vn.  Other  Considerations 

1.  Endocrine  effects.  No  specific  tests 
have  been  conducted  with  imazapyr  to 
determine  whether  the  chemical  may 
have  an  effect  in  humans  that  is  similar 
to  an  effect  produced  by  a  natiually 
occuring  estrogen  or  other  endocrine 
effects.  However,  there  were  no 
significant  findings  in  other  relative 
toxicity  studies,  i.e.,  teratology  and 
multi-generation  reproductive  studies, 
which  would  suggest  that  imazapyr 
produces  endocrine  related  effects. 

2.  Data  Gap.  Additional  storage 
stability  data  are  required.to  support  the 
18  and  27  month  storage  stability 
tabulated  data,  including  storage 
temperature,  analysis,  raw  data, 
representative  chromatograms,  and 
quality  assiuance  (good  laboratory 
practices). 

Vm.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408  (g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  the  new 
section  408  (e)  and  (1)(6)  as  was 
provided  in  the  old  section  408  and 
section  409.  However,  the  period  for 
filing  objections  is  60  days  rather  than 
30  days.  EPA  currently  has|»ocedural 
regulations  which  governs  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  June  9. 1997  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  with  the  Hearing  Clerk,  at  the 
address  given  below  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 


of  the  regulation  deemed  objectionable, 
and  the  groimds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  Cactual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  each  such 
issue,  and  a  sununary  of  any  evidence 
relied  upon  by  the  objector,  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  £act;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  Cavor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBl),  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  part 
2.  A  copy  of  the  information  that  does 
not  contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

K.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  the  docket  number 
(OPF-300471]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Electronic  comments  can  be  sent 
directiy  to  EPA  at: 

opp-docket9epaniail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 


The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rule-making  record  which 
will  also  include  all  comments 
submitted  direcUy  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  tiiis 
dociunent. 

X.  Regulatory  Assessment 
Rei|uireiBents 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
since  this  action  does  not  impose  any 
information  collection  requirements 
subject  to  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
it  is  not  subject  to  review  by  the  Office 
of  Management  and  Budget  In  addition, 
this  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  Pub.L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093, 
October  28. 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629),  February  16, 
1994). 

Because  tolerances  established  on  the 
basis  of  a  petition  under  section  408(d) 
of  FFDCA  do  not  require  issuance  of  a 
proposed  rule,  the  regulatory  Qexibilify 
analysis  requirements  of  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  604(a), 
do  not  apply.  Prior  to  the  recent 
amendment  of  the  FFDCA,  EPA  had 
treated  such  rulemakings  as  subject  to 
the  RFA;  however,  the  amendments  to 
the  FFDCA  clarify  that  no  proposal  is 
required  for  such  rulemakings  and 
hence  that  the  RFA  is  inapplicable. 
Nonetheless,  the  Agency  has  previously 
assessed  whether  establishing  tolerances 
or  exemptions  from  tolerance,  raising 
tolerance  levels,  or  expanding 
exemptions  adversely  impact  small 
entities  and  concluded,  as  a  generic 
matter,  that  there  is  no  adverse  impact 
(46  FR  24950,  May  4,  1981). 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Tide  n  of  Pub.  L.  104-121,  110 
Stat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
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Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2)  of  the  APA, 
as  amended. 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agriculatural  conunodities.  Pesticides 
and  pest.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  31.  ld97. 

Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Progrants. 

Tljerefore,  40  CFR  part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Anthoritjr:  21  U.S.C.  346a.  and  371. 

2.  By  adding  §  180.500  to  read  as 
follows: 

S 1 80.500    Imazapyr,  tderanoes  for 
reskhies. 

Tolerances  are  being  established  for 
residues  of  the  herbicide  imazapyr,  [2- 
[4.5-dihydro-4-methyl-4-(l- 
methylethyl)-5H3xo-lH-imidazol-2-yll-3- 
pyridinecarboxylic  acid],  applied  as  the 
acid  or  anunonium  salt,  in  or  on  the 
following  raw  agricultural  commodities: 


Commodity 

Parts  per 
million 

Com.  fieW,  forage  (siJage)  

Com.  fieW,  grain  

Com,  fieW,  stover  

0.05 
0.05 
0.05 

IFR  Doc.  97-9091  Filed  4-8-97;  8:45  nm) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

[OST  Docket  No.  1;  Amdt  1-286] 

Organization  and  Delegation  of  Powers 
and  Duties  Delegated  to  the 
Commandant,  United  States  Coast 
Guard 

AGQ«CY:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Secretary  of 
Transportation  is  delegated  to  the 
Commandant,  United  States  Co«Mt 
Guard,  the  authority  contained  in  the 
Antarctic  Science.  Tourism,  and 
Conservation  Act  of  1996,  to  issue  such 
regulations  as  are  necessary  and 
appropriate  to  implement  the  Protocol 
on  Environmental  Protection  to  the 


Antarctic  Treaty  relating  to  the 
prevention  of  marine  pollution  and 
emergency  response  action  for  vessels. 
In  order  that  the  Code  of  Federal 
Regulations  reflect  this  delegation,  a 
change  is  necessary. 

EFFECTIVE  DATE:  April  9,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Ray  Perry,  Environmental 
Standards  Division  (G-MSO-^),  (202) 
267-2714,  U.S.  Coast  Guard,  2100 
Second  Street,  SW.,  Washington,  DC 
20593;  or  Ms.  Gwyneth  Radloff,  Office 
of  the  General  Counsel.  C-50,  (202) 
366-9305,  Department  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington,  DC  20590. 

SUPPI.EMENTARY  INFORMATION:  Public 
Law  104-227  is  the  Antarctic  Science, 
Tourism,  and  Conservation  Act  of  1996 
(hereafter  referred  to  as  the  Act).  Section 
106  of  this  Act  amends  section  6  of  the 
Antarctic  Conservation  Act  of  1978  (16 
U.S.C.  2405)  by  requiring  the  Secretary 
to  issue  such  regulations  as  are 
necessary  and  appropriate,  in  addition 
to  regulations  issued  under  the  Act  to 
Prevent  Pollution  from  Ships  (33  U.S.C. 
1901  et  seq.),  to  implement  Annex  FV  of 
the  Protocol  on  Environmental 
Protection  to  the  Antarctic  Treaty.  It 
also  requires  the  Secretary  to  issue  such 
regulations  as  are  necessary  and 
appropriate,  with  the  concurrence  of  the 
director  of  the  National  Science 
Foundation,  to  implement  Article  15  of 
the  Protocol  with  respect  to  vessels.  The 
Secretary  of  Transportation  is  delegating 
his  authority  under  the  Act  to  the 
Commandant  of  the  Coast  Guard. 

This  rule  adds  a  specific  delegation  of 
authority  to  49  CFR  1.46,  thus  amending 
the  codification  to  reflect  the  Secretarial 
delegation  of  authority  to  the 
Commandant  of  the  Coast  Guard. 

Since  this  amendment  relates  to 
departmental  management, 
organization,  procedure,  and  practice, 
notice  and  comment  on  it  are 
unnecessary  under  5  U.S.C.  553(b). 
Further,  since  the  amendment  expedites 
the  Coast  Guard's  ability  to  implement 
international  treaty  obligations,  the 
Secretary  finds  good  cause  under  5 
U.S.C.  553(d)(3)  for  the  final  rule  to  be 
effective  on  the  date  of  publication  in 
the  Federal  Register. 

List  of  Subiects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing.  Part 
1  of  TiUe  49,  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 


PART  1— {AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  322;  Pub.  L.  101-552, 
28  U.S.C.  2672,  31  U.S.C.  3711(a)(2). 

1.46    [Amended] 

2.  Section  1.46  is  amended  by  adding 
a  new  paragraph  (hhh)  to  read  as 
follows: 

1 .46    Delegations  to  Commandant  of  the 
Coast  Guard. 

*  *         *         *      '  * 

(hhh)  Carry  out  the  functions  and 
exercise  the  authority  vested  in  the 
Secretary  by  16  U.S.C.  2405  to  issue 
such  regulations  as  are  necessary  and 
appropriate  to  implement  the  Antarctic 
Science,  Tourism,  and  Conservation  Act 
of  1996,  Pub.  L.  No.  104-227, 110  Stat. 
3034. 

•  •         •         •         • 

Issued  at  Washington,  DC  this  28th  day  of 
March.  1997. 
Rodney  E.  Slater, 
Secretary  of  Transportation. 
(FR  Doc.  97-9155  Filed  4-8-97;  8:45  am) 

BtLUNG  COOE  4nO-e2-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531 

[Docket  No.  96-085;  Notice  2] 

Passenger  Automobile  Average  Fuel 
Economy  Standards;  Final  Decision  To 
Grant  Exemption 

AGENCY:  National  Highway  Traffic 
Safety  Administiration  (NHTSA),  DOT. 
ACTION:  Final  decision. 

SUMMARY:  This  final  decision  responds 
to  a  petition  filed  by  Rolls-Royce 
Motors,  Ltd.  (Rolls-Royce)  requesting 
that  it  be  exempted  from  the  generally 
applicable  average  fuel  economy 
standard  of  27.5  miles  per  gallon  (mpg) 
for  model  years  (MYs)  1998  and  1999 
and  that  a  lower  alternative  standard  be 
established.  In  this  dociunent,  NHTSA 
establishes  an  alternative  standard  for 
Rolls  Royce  of  16.3  mpg  for  MYs  1998 
and  1999. 

DATES:  Effective  date:  May  27,  1997. 
This  exemption  and  the  alternative 
standards  apply  to  Rolls  Royce  for  MYs 
1998  and  1999. 

Petitions  for  reconsideration:  Petitions 
for  reconsideration  must  be  received  no 
later  than  May  27,  1997. 

ADDRESSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  the  docket 
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number  and  notice  number  cited  in  the 
heading  of  this  notice  and  must  be 
submitted  to:  Administrator.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
P.L.  Moore,  Office  of  Planning  and 
Consumer  Programs,  NHTSA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Mr.  Moore's  telephone  number 
is:  (202)  366-5222. 

For  legal  issues:  Otto  Matheke,  Office 
of  the  Chief  Counsel,  NCC-20, 
telephone  (202)  366-5253,  facsimile 
(202)  36&-3820. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Background 

Pursuant  to  49  U.S.C.  section 
32902(d),  NHTSA  may  exempt  a  low 
volume  manufacttirer  of  passenger 
automobiles  from  the  generally 
applicable  average  fuel  economy 
standards  if  NHTSA  concludes  that 
those  standards  are  more  stringent  than 
the  maximum  feasible  average  fuel 
economy  for  that  manufacturer  and  if 
NHTSA  establishes  an  alternative 
standard  for  that  manufacturer  at  its 
maximum  feasible  level.  Under  the 
statute,  a  low  volume  manufacturer  is 
one  that  manufactiued  (worldwide) 
fewer  than  10,000  passenger 
automobiles  in  the  second  model  year 
before  the  model  year  for  which  the 
exemption  is  sought  (the  affected  model 
year)  and  that  will  manufecture  fewer 
than  10,000  passenger  automobiles  in 
the  affected  model  year.  In  determining 
the  maximum  feasible  average  fuel 
economy,  the  agency  is  required  under 
49  U.S.C.  32902(f)  to  consider: 

(1)  Technological  feasibility, 

(2)  Economic  practicability, 

(3)  The  effect  of  other  Federal  motor 
vehicle  standards  on  fuel  economy,  and 

(4)  The  need  of  the  United  States  to 
conserve  energy. 

Section  32902(d)(2)  permits  NHTSA 
to  establish  alternative  average  fuel 
economy  standards  applicable  to 
exempted  low  volume  manufectiurers  in 
one  of  three  ways:  (1)  A  separate 
standard  for  each  exempted 
manufacturer;  (2)  a  separate  average  fiiel 
economy  standard  applicable  to  each 
class  of  exempted  automobiles  (classes 
would  be  based  on  design,  size,  price, 
or  other  factors);  or  (3)  a  single  standard 
for  all  exempted  manufacturers. 

Propoaed  Deciaion  and  Public  Comineiit 

This  final  decision  was  preceded  by  a 
proposal  announcing  the  agency's 
tentative  conclusion  that  Rolls  Royce 
should  be  exempted  from  the  generally 
applicable  MYs  1998  and  1999 


passenger  automobile  average  fuel 
economy  standard  of  27.5  mpg.  and  that 
an  alternative  standard  of  16.3  mpg  be 
established  for  Rolls  Royce  for  MYs 
1998  and  1999  (61  FR  46756;  September 
5, 1996).  The  agency  did  not  receive  any 
comments  in  response  to  the  proposed 
decision. 

NHTSA  Final  DetenBination 

The  agency  is  adopting  the  tentative 
conclusions  set  forth  in  the  proposed 
decision  as  its  final  conclusions,  for  the 
reasons  set  forth  in  the  proposed 
decision.  Based  on  the  conclusions  that 
the  maximum  feasible  average  fuel 
economy  level  for  Rolls  Royce  is  16.3 
mpg  for  MY  1998  and  16.3  mpg  for  MY 
1999,  that  other  Federal  motor  vehicle 
standards  will  not  affect  achievable  fuel 
economy  beyond  the  extent  considered 
in  the  proposed  decision,  and  that  the 
national  effort  to  conserve  energy  will 
not  be  affected  by  granting  this 
exemption,  NHTSA  hereby  exempts 
Rolls  Royce  from  the  generally 
applicable  passenger  automobile 
average  fuel  economv  standard  for  the 
1998  and  1999  model  years  and 
establishes  an  alternative  standard  of 
16.3  mpg  for  MYs  1998  and  1999  for 
Rolls  Royce. 

Regulatory  Impacts 

NHTSA  has  analyzed  this  decision, 
and  determined  that  neither  Executive 
Order  12866  nor  the  Department  of 
Transportation's  regtilatory  policies  and 
procedures  apply,  because  this  decision 
is  not  a  "rule,"  which  term  is  defined 
as  "an  agency  statement  of  general 
applicability  and  future  effrct"  This 
exemption  is  not  generally  applicable, 
since  it  applies  only  to  Rolls  Royce.  If 
the  Departmental  policies  and 
procedures  were  applicable,  the  agency 
woidd  have  determined  that  this  action 
is  not  "significant"  The  principal 
impact  of  this  exemption  is  that  Rolls 
Royce  will  not  be  required  to  pay  civil 
penalties  if  they  achieve  a  CAFE  level 
equivalent  to  the  alternative  standard 
established  in  this  notice.  Since  this 
decision  sets  an  alternative  standard  at 
the  level  determined  to  be  Rolls  Royce's 
maximum  feasible  average  fuel 
economy,  no  fuel  would  be  saved  by 
establishing  a  higher  alternative 
standard.  The  impacts  for  the  public  at 

large  will  be  minimal 

The  agency  has  also  considered  the 
environmental  implications  of  this 
decision  in  accordiance  with  the 
National  Environmental  Policy  Act  and 
determined  that  this  decision  will  not 
significantly  affect  the  human 
environment  Regardless  of  the  fiiel 
economy  of  a  vehicle,  it  must  pass  the 
emissions  standards  which  limit  the 


amount  of  emissions  per  mile  traveled. 
Thus,  the  quality  of  the  air  is  not 
affected  by  this  exemption  and 
alternative  standard.  Further,  since 
Rolls  Royce's  1998  and  1999  model  year 
automobiles  cannot  achieve  better  fuel 
economy  than  16.3  mpg  for  MYs  1998 
and  1999,  granting  thiis  exemption  will 
not  affect  the  amount  of  gasoline 
consiuned. 

Since  the  Regulatory  Flexibility  Act  ' 
may  apply  to  a  decision  exempting  a 
manufacturer  from  a  generally 
applicable  standard,  I  certify  that  this 
decision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  decision 
does  not  imp>ose  any  burdens  on  Rolls 
Royce.  It  relieves  the  company  from 
having  to  pay  civil  penalties  for 
noncompliance  with  the  generally 
applicable  standard  for  MY  1998  and  - 
1999.  Since  the  price  of  1998  and  1999 
Rolls  Royce  automobiles  will  not  be 
affected  by  this  decision,  the  purchasers 
will  not  be  affected. 

List  of  Subjects  in  49  CFR  Part  531 

Energy  conservation.  Gasoline, 
Imports,  Motor  vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  531  is  amended  as  follows: 

PART  531— {AMENDED] 

1.  The  authority  citation  for  part  531 
continues  to  read  as  follows: 

Anthsrity:  49  U.S.C  32902.  delegation  of 
authority  at  49  CFR  1.50. 

2.  In  49  CFR  §  531.5,  the  introductory 
text  of  paragraph  (b)  is  republished  and 
paragraph  C^K2)  is  revised  to  read  as 
follows: 


f  531.5    Fuel  economy 


(b)  The  following  manufacturers  shall 
comply  with  the  standards  indicated 
below  for  the  specified  model  years: 

•        •        •        •        • 

(2)  Rolls-Royce  Motcns,  Inc. 


Model  year 

Average 
fuel  nnoo- 
omy  stand- 
ard (mHes 
pergaikx)) 

1978 „„.   „ 

1 979 . 

1980 

laz 

10.8 
11  1 

1981  ..     ... 

1 982 

1963  .™ 

1984  ..._ 

1 985 : 

1986 

1967 

1988 

1989 

1990 „„ 

10.7 
10.6 
9.9 
10.0 
10.0 
11.0 
11.2 
11.2 
11.2 
12.7 
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Average 

fuel  econ- 

MedHyMr 

omy  tiand- 
«d(mlaa 

pergalon) 

1 991  

12.7 

1999 

13.9 

1999 

13J 

19M 

13.8 

1999 

14.9 

1999 

14.9 

1997  

15.1 

1999 

19.3 

1999 

19.3 
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iHiMd  on:  April  2. 1997. 
L.  Eoksft  Skritoo. 
AModata  Administrator  for  Safety 
^rfomanca  Standards. 
(FK  Doc  97-«824  rOad  4-S-97:  8:45  am) 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxl  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  447  and  457 

Popcorn  Crop  Insurance  Regulations; 
and  Common  Crop  Insurance 
Regulations,  Popcorn  Crop  insurance 
Provisions 

AGENCY:  Federal  Crop  Insiuance 
Corporation.  USDA. 

ACTKM:  Proposed  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  specific 
crop  provisions  for  the  insurance  of 
popcorn.  The  provisions  will  be  used  in 
conjunction  with  the  Common  Crop 
Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  Popcorn  Crop  Insurance 
Regulations  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  Popcorn  Crop 
Insurance  Regulations  to  the  1997  and 
prior  crop  years. 

DATES:  Written  comments  on  this 
proposed  rule  will  be  accepted  until 
close  of  business  May  9, 1997  and  will 
be  considered  when  the  rule  is  to  be 
made  final. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agricultiu^,  9435  Holmes  Road, 
Kansas  City,  MO  64131. 

FOR  FURTHER  MFORMATION  CONTACT: 
Linda  Williams,  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  at  the 
Kansas  City,  MO,  address  listed  above, 
telephone  (816)  926-7730. 
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SUPPt^MENTARY  INFORMATION: 
Executive  Order  12866 


The  OfBce  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  12866,  and  theretore,  this  rule  has 
•    not  been  reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1995 

The  amendments  set  forth  in  this 
proposed  rule  contains  information 
collection  that  requires  clearance  by  the 
OfBce  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
chapter  35. 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including, 
Common  Crop  Insurance  Regulations; 
Popcorn  Crop  Insiuance  Provisions." 
The  information  to  be  collected  includes 
a  crop  insurance  application  and  an 
acreage  report.  Information  collected 
bom  the  application  and  acreage  report 
is  electronically  submitted  to  FCIC  by 
the  reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  popcorn  that 
are  eligible  for  Federal  crop  insiuance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  ornther  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1,755,015  respondents.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2,669,970 
hours. 

FCIC  is  requesting  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimiM*  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automatml  collection  techniques 


or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork  j 

reduction  should  be  submitted  to  the       j 
Desk  OfGcer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs,         J 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503.  I 

OMB  is  required  to  make  a  decision      i 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60  j 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effiect  if  OMB 
receives  it  within  30  days  of  | 

publication.  This  does  not  affect  the 
deadline  for  the  public  to  conunent  on 
the  proposed  regulation. 

Unftmded  Mandates  Refimn  Act  of 
1995 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for  ; 
Federal  agencies  to  assess  the  effects  of    ] 
their  regulatory  actions  on  state,  local,      ! 
and  tribal  governments  and  the  private 
sector. 

This  rule  contains  no  Federal  .1 

mandates  (under  the«egulatory 
provisions  of  tide  n  of  the  UMRA)  for       j 
state,  local,  and  tribal  governments  or       j 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA.  -  J 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  nde  does  not  have    ' 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political       ; 
subdivisions,  or  on  the  distribution  of       i 
power  and  resix)nsibilities  among  the       } 
various  levels  of  government  J 

Regulatory  Flexibility  Act 

This  regidation  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  New 
provisions  included  in  this  rule  will  not    ■■ 
impact  small  entities  to  a  greater  extent 
than  larger  entities.  Under  the  current 
regulations,  a  producer  is  required  to         ! 
complete  an  application  and  an  acreage 
report  If  the  crop  is  damaged  or  ' 

destro3red,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the         _    \ 
necessary  information  to  complete  a 
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claim  for  indemnity.  The  insured  also 
must  annually  certify  to  the  previous 
years  production  if  adequate  records  are 
available  to  support  the  certification. 
The  producer  must  maintain  the 
production  records  to  support  the 
certified  information  for  at  least  three 
years.  This  regulation  does  not  alter 
those  requirements.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amount  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  fit>m 
the  provisions  of  the  Regulatory 
Flexibility  Act  (  5  U.S.C.  605).  and  no 
Regulatory  Flexibility  Analysis  was. 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executiw  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  state  and  local 
ofBcials.  See  the  Notice  related  to  7  CFR 
3015,  subpart  V,  published  at  46  FR 
29115.  June  24. 1983. 

Executt^e  Order  12988 

The  provisions  of  this  rule  will  not 
have  retroactive  effect  prior  to  the 
eSective  date.  The  provisions  of  this 
rule  will  preempt  state  and  local  laws  to 
the  extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought. 

EaTiroimiental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
hiunan  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  PeiCaiiiumce  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
uimecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FQC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section,  7  CFR  457.126. 
Popcorn  Crop  Insurance  Provisions.  The 
new  provisions  will  be  effective  for  the 
1998  and  succeeding  crop  years.  These 


provisions  will  replace  and  supersede 
the  ciurent  provisions  for  insuring 
popcorn  found  at  7  CFR  part  447 
(Popcorn  Crop  Insurance  Regulations). 
FQC  also  proposes  to  amend  7  CFR  part 
447  to  limit  its  effect  to  the  1997  and 
prior  crop  years.  FCIC  will  later  publish 
a  regulation  to  remove  and  reserve  7 
CFR  part  447. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Popcorn 
Crop  Insurance  Regulations' 
compatibility  with  the  Common  Crop 
Insurance  Policy.  In  addition,  FCIC  is 
proposing  substantive  changes  in  the 
provisions  for  insuring  popcorn  as 
follows: 

1.  Section  1 — Add  definitions  for  the 
terms  "base  contract  price,"  "days," 
"FSA."  "final  planting  date,"  "good 
farming  practices."  "interplanted." 
"irrigated  practice."  "merchantable 
popcorn."  "planted  acreage,"  "poimd." 
"practical  to  replant,"  "processor," 
"processor  contract."  "production 
guarantee."  "timely  planted"  and 
"written  agreement"  for  clarification. 

2.  Section  3 — Clarify  that  an  insured 
may  select  only  one  price  election  for  all 
the  popcorn  In  the  county  insured 
under  the  policy,  unless  the  Special 
Provisions  provide  different  price 
elections  by  type,  in  which  case  the 
insured  may  select  one  price  election  for 
each  popcorn  type  designated  in  the 
Special  Provisions. 

3.  Section  4 — Change  the  contract 
change  date  to  November  30  for  all 
counties  that  currently  have  April  15 
cancellation  and  termination  dates.  This 
change  is  made  to  maintain  an  adequate 
time  period  between  this  date  and  the 
cancellation  dates  revised  to  correspond 
to  the  changes  in  the  sales  closing  date 
to  comply  with  the  Federal  Crop 
Insurance  Reform  Act  of  1994,  for 
producers  to  make  informed  risk 
management  decisions. 

4.  Section  5 — Change  the  cancellation 
and  termination  dates  from  April  15  to 
January  15  for  certain  Texas  counties. 
The  cancellation  and  termination  dates 
for  all  other  Texas  counties  and  all  other 
states  are  changed  fiom  April  15  to 
March  15.  These  changes  are  made  to 
standardize  the  cancellation  and 
termination  dates  with  the  sales  closing 
dates. 

5.  Section  6 — Require  the  insured  to 
provide  a  copy  of  the  processor  contract 
to  the  Insurance  provider  on  or  before 
on  the  acreage  reporting  date  to 
establish  liability  and  insurability  before 
a  loss  is  likely  to  occur. 

6.  Section  7(a)(4)— Permit 
consideration  for  requests  for  a  written 
agreement  to  insure  popcorn  that  is 
interplanted  with  another  crop  or 


planted  into  an  established  grass  or 
legume. 

7.  Section  7(c) — Specify  the 
requirements  under  which  a  popcorn 
producer  who  is  also  a  processor  may 
establish  an  insurable  interest  in  the 
insured  crop. 

8.  Section  8 — Clarify  that  any  acreage 
damaged  prior  to  the  final  planting  date 
to  the  extent  that  the  majorify  of  growers 
in  the  area  would  normally  not  further 
qare  for  the  crop  must  be  replanted 
unless  the  insurance  provider  agrees 
that  it  is  not  practical  to  replant. 

9.  Section  9(a) — Add  provisions  for 
the4nsurance  period  to  end  when  the 
popcorn  should  have  been  harvested  or 
when  enough  popcorn  is  delivered  to 
fulfill  the  producer's  processor  contract. 
This  requirement  is  consistent  with 
other  crops  produced  under  a  processor 
contract. 

10.  Section  12 — Require  that 
representative  samples  of  the 
unharvested  crop  must  be  10  feet  wide 
and  extend  the  entire  length  of  each 
field  in  the  unit  and  cannot  be  harvested 
or  destroyed  until  the  earlier  of  our 
inspection  or  15  days  after  harvest  is 
completed. 

11.  Section  13(c)(l)(iv)— Require  the 
insured  to  leave  intact,  and  provide 
sufficient  care  for,  representative 
samples  when  the  insured  does  not 
agree  with  the  appraisal  on  that  acreage. 
Production  to  count  for  such  acreage 
will  be  determined  using  the  harvested 
production  if  the  crop  is  harvested,  or 
our  reappraisal  if  the  crop  is  not 
harvested. 

12.  Section  14 — ^Add  provisions  for 
providing  insurance  coverage  by  written 
agreement.  FCIC  has  a  long  standing 
policy  of  permitting  certain 
modifications  of  the  insurance  contract 
by  written  agreement  for  some  policies. 
This  amendment  provides  for 
individual  written  agreements 
consistent  with  FCIC's  usual  policy. 

List  of  Subjects  in  7  CFR  Parts  447  and 

457 

Crop  insurance.  Popcorn.  Popcorn 
crop  insurance  regulations. 

Proposed  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  proposes 
to  amend  7  CFR  parts  447  and  457,  as 
follows: 

PART  447— POPCORN  CROP 
INSURANCE  REGULATIONS 

1.  The  authorify  citation  for  7  CFR 
part  447  is  revised  to  read  as  follows: 

Aothority:  7  U.S.C  1506(1).  1506(p). 
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2.  The  subpart  heading  preceding 
Section  447.1  is  revised  to  read  as 
follows: 

Subpart— Regulations  for  the  1967 
Through  the  1997  Crop  Years 

3.  Section  447.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

f  447.7    The  application  and  policy. 

•        •        •        *        * 

(d)  The  application  for  the  1987  and 
succeeding  crop  years  is  found  at     ^ 
subpart  D  of  part  40O-General 
Administrative  Regulations  (7  CFR 
400.37,  400.38).  The  provisions  of  t^e 
Popcorn  Insurance  Policy  for  the  1987 
through  1997  crop  years  are  as  follows: 


PART  457-COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authorify  citation  for  7  CFR 
part  457  continues  to  read  as  follows:. 

Anthoritjr:  7  U.S.C.  1506(]).  1506(p). 

5.  Section  457.126  is  added  to  read  as 
follows: 

f  457.126    Popcorn  crop  insurance 
provisions. 

The  Popcorn  Crop  Insurance 
Provisions  for  the  1998  and  succeeding 
crop  years  are  as  follows: 

FQC  policies: 
DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FCIC  and  reinsured  policies: 

Popcorn  Crop  Insurance  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8),  these  crop  provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions;  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

1.  Definitions. 

Base  contract  price — The  price  stipulated 
on  the  contract  executed  between  you  and 
the  processor  before  any  adjustments  for 
quality. 

Days — Calendar  days. 

FSA — The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture  or  a  successor  agency. 

Final  planting  date — The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 
which  the  crop  must  initially  be  planted  in 
order  to  be  insured  for  the  fidl  production 
guarantee. 

Good  fanning  practices — The  cultural 
practices  generally  in  use  in  the  coimty  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee,  and 


are  those  required  by  the  popcorn  processor 
contract  and  recognized  by  (he  Cooperative 
State  Research,  Education  and  Extension 
Service  as  compatible  with  agronomic  and 
-  %veather  conditions  in  the  county. 

Harvest — Removing  the  grain  or  ear  from 
the  stalk  either  by  hand  or  by  machine. 

Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Merchantable  popcorn — Popcorn  that 
meets  the  provisions  of  the  processor 
contract 

Planted  acreage — Land  in  which  seed  has 
been  placed  by  a  machine  appropriate  for  the 
insured  crop  and  planting  method,  at  the 
correct  depth,  into  a  seedbed  that  has  been 
properly  prepared  for  the  planting  method 
and  production  practice.  Popcorn  must 
initially  be  placed  in  rows  tki  enough  apart 
to  p>ennit  mechanical  cultivation.  Acreage 
planted  in  any  other  manner  will  not  be 
insurable  unless  otherwise  provided  by  the 
Special  Provisions  or  by  written  agreement 

Pound — Sixteen  (16)  ounces  avoirdupois. 

Practical  to  replant — In  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§457.8), 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  damage  to  the 
insured  crop,  based  on  factors,  including  but 
not  limited  to  moisture  availability, 
marketing  windows,  condition  of  the  field, 
and  time  to  crop  maturity,  that  replanting  the 
insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period.  It  will  not  be 
considered  practical  to  replant  unless 
production  from  the  replanted  acreage  can  be 
delivered  under  the  terms  of  the  processor 
contract 

Processor — Any  business  enterprise 
regularly  engaged  in  processing  popcorn  for 
human  consumption,  that  possesses  all 
licenses,  permits  or  approved  insftections  for 
processing  popcorn  required  by  the  state  in 
which  it  operates,  and  that  possesses 
facilities,  or  has  contractual  access  to  such 
fiacilities,  with  enough  equipment  to  accept 
and  process  contracted  pwpcorn  within  a 
reasonable  amount  of  time  after  harvest 

Processor  contract — A  written  agreement 
between  the  producer  and  a  processor, 

containing  at  a  minimum- 

(a)  The  producer's  commitment  to  plant 
and  grow  popcorn,  and  to  deliver  the 
popcorn  production  to  the  processor; 

(b)  The  processor's  conunitment  to 
purchase  ail  the  production  stated  in  the 
contract 

(c)  A  date,  if  specified  on  the  processor's 
contract,  by  which  the  crop  must  be 
harvested  to  be  accepted;  and 

(d)  A  base  contract  price. 
Production  guarantee  (per  acre) — The 

number  of  pounds  determined  by 


multiplying  the  approved  APH  yield  per  i 
by  the  coverage  level  percentage  you  elect 

Replanting — Performing  the  cultural 
practices  necessary  to  replace  the  popcorn 
seed  and  then  replacing  the  popcorn  seed  in 
the  insured  acreage  with  the  expectation  of 
growing  a  successful  crop. 

Timely  planted — Planted  on  or  before  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  a  policy  in 
accordance  with  section  15. 

2.  Unit  Division. 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§  457.8). 
(basic  unit)  may  be  divided  into  optional 
units,  if  for  each  optional  unit  you  meet  all 
the  conditions  of  this  section  or  if  a  written 
agreement  to  such  division  exists. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
liinited  to,  production  practice,  type,  variety, 
and  plantirig  period,  other  than  as  described 
in  this  taction. 

(c)  Optional  units  will  be  available  only  if 
the  processor  contract  stipulates  the  number 
of  acres  that  are  under  contract  and  not  a 
specific  amount  of  production. 

(d)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  bom  which 
they  were  formed.  We  %ifill  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  £uled  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  premium  paid 
for  the  purpose  of  electing  optional  units  will 
be  refunded  to  you  for  the  units  combined. 

(e)  All  optional  units  must  be  identified  on 
the  acreage  report  for  each  crop  year. 

(f)  The  following  requirements  must  be  met 
for  each  optional  unit 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to  determine 
your  production  guarantee; 

(2)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discernable  break 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit; 

(3)  For  each  crop  year,  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit  must  be 
maintained  in  such  a  maimer  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  Icept  separate  until  loss  adjtistment  is 
completed  by  us:  and 

(4)  Each  optioiud  unit  must  meet  one  or 
more  of  the  following  criteria,  as  applicable: 

(i)  Optional  Units  by  Section,  Section 
Equivalent,  or  FSA  Farm  Serial  Number 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legally 
identified  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to  Spanish  grants, 
railroad  survejrs,  leagues,  labors,  or  Virginia 
Military  Lands,  as  the  equivalent  of  sections 
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for  unit  purposes.  In  areas  that  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us,  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  discemiible,  each  optional  unit 
must  be  located  in  a  separate  farm  identified 
by  a  single  FSA  Farm  Serial  Number. 

(ii)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-irrigated  Practices:  In 
addition  to.  or  instead  of.  establishing 
optional  units  by  section,  section  equivalent, 
or  FSA  Farm  Serial  Number,  optional  units 
may  be  based  on  irrigated  acreage  and  non- 
irrigated  acreage  if  both  are  located  in  the 
same  section,  section  equivalent,  or  FSA 
Farm  Serial  Number.  To  qualify  as  separate 
irrigated  and  non-irrigated  optional  units,  the 
non-irrigated  acreage  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
planting  pattern.  The  irrigated  acreage  may 
not  extend  beyond  the  point  at  which  the 
irrigation  system  can  deliver  the  quantity  of 
water  needed  to  produce  the  3neld  on  which 
the  guarantee  is  based,  except  the  comers  of 
a  field  in  which  a  center-pivot  irrigation 
system  is  used  will  be  considered  as  irrigated 
acreage  if  sefMnite  acceptable  records  of 
production  from  the  comers  are  not 
provided.  If  the  comers  of  a  field  in  which 
a  center-pivot  irrigation  system  is  used  do 
not  qualify  as  a  separate  non- irrigated 
optional  unit,  they  will  be  a  part  of  the  unit 
containing  the  irrigated  acreage.  Non- 
irrigated  acreage  that  is  not  a  part  of  a  field 
in  which  a  center-pivot  irrigation  system  is 
used  may  qualify  as  a  separate  optional  unit 
provided  that  all  rsquireinents  of  this  section 
are  met. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities. 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§  457.8),  you  may  select 
only  one  price  election  for  all  the  popcorn  in 
the  county  insured  under  this  policy  unless 
the  Special  Provisions  provide  difilBrent  price 
elections  by  type,  in  which  case  you  may 
select  one  price  election  for  each  popcorn 
type  designated  in  the  Special  Provisions. 
The  price  elections  you  choose  for  each  type 
must  have  the  same  percentage  relationship 
to  the  maximum  price  oSered  by  us  for  each 
type.  For  example,  if  you  choose  100  percent 
(100%)  of  the  maximum  price  election  for 
one  type,  you  must  ako  choose  100  percent 
(100%)  of  the  mayimiim  price  election  for  all 
other  types. 

4.  Contract  Changes. 

In  accordance  %vith  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§  457.8), 
the  contract  change  date  is  November  30 
preceding  the  cancellation  date. 

5.  Cancellation  and  Terminabon  Dates. 
In  accordance  with  section  2  (Lifis  of 

Policy.  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  tennination  dates  are: 


Cancella- 

State and  county 

tion  and 
lermiruition 

dates 

VaJ  Verde,  Edwards,  Kerr,  Kerv 

Jan.  15. 

dail,  Bexar,  Wilson,  Kanies, 

Goliad,  VJctoria.  and  Jackson 

Counties  Texas,  and  all  Texas 

coonties  lying  south  thereof. 

. 

All  other  Texas  counties  and  all 

Mar.  15. 

other  states. 

6.  Report  of  Acreage. 

In  addition  to  the  provisions  of  section  6 
(Report  of  Acreage)  of  the  Basic  Provisions 
(§  457.8),  you  must  provide  a  copy  of  the 
processor  contract  to  us  on  or  before  the 
acreage  reporting  date. 

7.  Insured  Crop. 

(a)  In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8).  the 
crop  insured  will  be  all  the  popcorn  in  the 
counfy  for  which  a  premium  rate  is  provided 
by  the  actuarial  table: 

(1)  In  which  you  have  a  share; 

(2)  That  is  planted  for  harvest  as  popcorn; 

(3)  That  is  grown  under,  and  in  accordance 
with  the  requirements  of,  a  processor 
contract  executed  before  the  acreage 
reporting  date  and  is  not  excluded  from  the 
processor  contract  at  anytime  during  the  crop 
year,  and 

(4)  That  is  not  (unless  allowed  by  the 
Special  Provisions  or  by  %VTitten  agreement): 

(i)  Interplanted  with  another  crop;  or 
(ii)  Planted  into  an  established  grass  or 
legume. 

(b)  You  %vill  be  considered  to  have  a  share 
in  the  insured  crop  if,  under  the  processor 
contract,  you  retain  possession  of  the  acreage 
on  which  the  popcom  is  grown,  and  the 
processor  contract  provides  for  delivery  of 
popcom  under  specified  conditions  and  at  a 
stipulated  base  contract  price,  and  you  retain 
an  insurable  interest  in  the  crop. 

(c)  A  popcom  producer  who  is  also  a 
processor  may  be  able  to  establish  an 
insurable  interest  if  the  following 
requirements  are  met: 

(1)  The  processor  must  meet  the 
requirements  as  defined  in  these  crop 
provisions  and  have  an  insurable  interest  in 
the  popcom  crop; 

(2)  The  Board  of  Directors  or  officers  of  the 
processor  must  have  instituted  a  resolution 
that  sets  forth  essentially  the  same  terms  as 

a  processor  contract.  Such  resolution  will  be 
considered  a  contract  under  the  terms  of  the 
popcom  crop  insurance  policy;  and 

(3)  Our  inspection  of  the  processing 
facilities  determines  that  they  satisfy  the 
definition  of  a  processor  contained  in  these 
crop  provisions. 

8.  Insurable  Acreage. 

In  addition  to  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8).  any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date,  to  the 
extent  that  the  majorify  of  growers  in  the  area 
would  normally  not  further  care  for  the  crop, 
must  be  replanted  unless  we  agree  that  it  is 
not  practical  to  replant. 

9.  Insurance  Period. 

In  lieu  of  the  provisions  contained  in 
section  11  (Instirance  Period)  of  the  Basic 


Provisions  (§  457.8),  regarding  the  end  of  the 
insurance  period,  insurance  ceases  on  each 
unit  or  part  of  a  unit  at  the  earliest  of: 

(a)  The  date  the  popcom: 

(1)  Was  destroyed; 

(2)  Should  have  been  harvested; 

(3)  Was  abandoned;  or 

(4)  Was  harvested; 

(b)  The  date  you  have  harvested  sufficient 
production  to  hilfill  your  processor  contract; 

(c)  Final  adjustment  of  a  loss;  or 

(d)  December  10  immediately  following 
planting. 

10.  Causes  of  Loss. 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire; 

(3)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(4)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(5)  Wildlife; 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  cause  of  loss  that 
occurs  during  the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§  457.8).  we  do  not  insure 
against  any  loss  of  production  due  to: 

(1)  Damage  resulting  from  frost  or  freeze 
after  the  date  designated  by  the  Special 
Provisions; 

(2)  Failure  to  follow  the  requirements 
contained  in  the  processor  contract;  or 

(3)  Damage  that  occurs  to  unharvested 
production  after  you  deliver  the  production 
required  by  the  processor  contract 

11.  Replanting  Payment 

(a)  In  accordance  with  section  13 
(Replanting  Payment)  of  the  Basic  Provisions 
(§  457.8).  a  replanting  payment  is  allowed  if 
the  crop  is  damaged  by  an  insurable  cause  of 
loss  to  the  extent  that  the  remaining  stand 
will  not  produce  at  least  90  percent  (90%)  of 
the  production  guarantee  for  the  acreage  and 
it  is  practical  to  replant 

(b)  The  maximum  amount  of  the  replanting 
payment  per  acre  will  be  the  lesser  of  20 
percent  (20%)  of  the  production  guarantee  or 
150  pounds,  multiplied  by  your  price 
election,  multiplied  by  your  insured  share. 

(c)  When  popcom  is  replanted  using  a 
practice  that  is  uninsurable  as  an  original 
planting,  the  liability  for  the  unit  will  be 
reduced  by  the  amount  of  the  replanting 
ftayment.  The  premium  amount  will  not  be 
reduced. 

12.  Duties  In  The  Event  of  Damage  or  Loss. 
In  accordance  with  the  requirements  of 

section  14  (Duties  in  the  Event  of  Damage  or 
Loss)  of  the  Basic  Provisions  (§  457.8),  the 
representative  samples  of  the  unharvested 
crop  must  be  at  least  10  feet  wide  and  extend 
the  entire  length  of  each  field  in  the  unit.  The 
samples  must  not  be  destroyed  until  the 
earlier  of  our  inspection  or  15  days  after 
harvest  of  the  halancw  of  the  unit  is 
completed. 
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13.  Settlement  of  Claim. 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
acceptable  production  records: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liabiUty  on  the  harvested 
acreage  for  each  unit 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  guarantee,  by  type  if 
applicable; 

(2)  Multiplying  each  result  of  section 
13(b)(1)  by  the  respective  price  election,  by 
fype  if  applicable; 

(3)  Totaling  the  resulu  of  section  13(b)(2): 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  type,  if  applicable,  (see 
subsection  13(c))  t^  the  respective  price 
election; 

(5)  Totaling  the  resulU  of  section  13(b)(4); 

(6)  Subtracting  the  result  of  section  13(b)(3) 
from  the  result  in  section  13(b)(3);  and 

(7)  Multiplying  the  result  of  section 
13(b)(6)  by  your  share. 

(c)  The  total  production  to  count  (in 
pounds)  from  all  insurable  acreage  on  the 
unit  will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 
for  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our  consent; 

(C)  Damaged  solely  by  uninsured  causes;  or 

(D)  For  which  you  fail  to  provide 
production  records; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be  adjusted  for 
quality  deficiencies  and  excess  moistiire  in 
accordance  with  section  13(d)); 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abandon  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  fieriod  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  .sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us,  (The  amount  of 
production  to  count  for  such  acreage  will  be 
based  on  the  harvested  production  or 
appraisals  bom  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  Oot 
leave  the  required  samples  intact,  or  fail  to 
provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 
to  determine  the  amount  of  production  to 
count);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occun  and  the  crop  is  not  harvested;  and 


(2)  All  harvested  production  from  the 
insurable  acreage. 

(3)  Any  production  from  yellow  or  white 
dent  com  will  be  counted  as  popcom  on  a 
weight  basis  and  any  production  harvested 
from  plants  growing  in  the  insured  crop  may 
be  counted  as  popcom  production  on  a 
weight  basis. 

(4)  Any  ear  production  for  which  we 
cannot  determine  a  shelling  factor  will  be 
considered  to  have  an  80  percent  (80%) 
shelling  factor. 

(d)  Mature  popcom  may  be  adjusted  for 
excess  moisture  and  qualify  deficiencies.  If 
moisture  adjustment  is  applicable,  it  will  be 
made  prior  to  any  adjustment  for  qualify. 

(1)  Production  will  be  reduced  by  0.12 
percent  for  each  0.1  percentage  ftoint  for 
moisture  in  excess  of  15  percent  (15%).  We 
may  obtain  samples  of  the  production  to 
determine  the  moisture  content 

(2)  Popcom  production  will  be  eligible  for 
qualify  adjustment  if.  due  to  an  insurable 
cause  of  loss  that  occurs  within  the  insurance 
period,  it  is  not  merchantable  popcom  and  is 
rejected  by  the  processor.  The  production 
will  be  adjusted  by: 

(i)  Dividing  the  value  per  pound  of  the 
damaged  pof>corn  by  the  base  contract  price 
per  pound  for  undamaged  popcom;  and 

(ii)  Multiplying  the  result  by  the  number  of 
pmunds  of  such  popcom. 

14.  Written  Agreements. 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
14(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variefy,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington,  D.C,  on  April  2, 
1997. 

Kenneth  D.  Acksnnan, 

Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  97-9008  Filed  4-8-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

7  CFR  Parts  4279  and  4287 
Rm0670-AA25 

Rural  Venture  Capital  Demonstration 
Program 

AGENCY:  Rural  Business-Ckraperative 

Service  (RBS),  USDA. 

ACTION:  Advanced  notice  of  proposed 

rulemaking. 

SUiMARY:  Section  761  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (Pub.  L.  104-127)  adds 
section  3810  to  the  Consolidated  Farm 
and  Rural  Development  Act  (7  U.S.C 
1921  et  seq.)  which  authorizes  a 
demonstration  program  using  Federal 
loan  guarantees  to  attract  venture  capital 
funds  to  rural  areas.  RBS  is  preparing  to 
develop  regulations  to  implement  this 
program. 

In  order  to  afford  the  public  the 
maximum  opportunity  to  contribute  to 
the  development  of  this  new  program 
and  to  enable  the  Agency  to  consider  as 
many  options  as  possible,  RBS  is 
requesting  comments  to  assist  in 
drafting  the  proposed  rule. 
DATES:  The  advance  notice  of  pro{>osed 
rulemaking  is  subject  to  written 
comments  received  on  or  before  May  9, 
1997. 

The  Agency  is  limiting  the  comment 
period  on  this  advanced  notice  to  30 
days  in  order  to  expedite  the  rulemaking 
process.  The  proposed  rule  will  have  a 
longer  comment  period. 
AOOfiESSES:  Submit  written  comments 
in  duplicate  to  the  Chief,  Regulations 
and  Paperwork  Management  Division, 
Rural  Development,  U.S.  E)epartment  of 
Agriculture,  Stop  Box  0743, 1400 
Independence  Avenue  SW., 
Washington,  DC  20250-0743.  All 
written  comments  will  be  available  for 
public  inspection  diuring  regular  work 
hours  at  the  above  address.  Comments 
may  be  submitted  via  the  internet  by 
addressing  them  to 
"comments9rus.usda.gov"  and  must 
contain  "venture"  in  the  subject. 
FOR  FURTHER  MFORMATION  CONTACT:  Rick 
Bonnet,  Senior  Commercial  Loan 
Specialist,  RBS,  U.S.  Department  of 
Agriculture,  Stop  3221, 1400 
Independence  Avenue  SW., 
Washington,  DC  20250-3221, 
Telephone  (202) 720-1804. 

SUPPt-EMENTARY  MFORMATION: 

Classification 

This  rule  will  be  determined  to  be 
"significant"  and  will  be  reviewed  by 
OMB  under  Executive  Order  12866. 
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The  statute  calls  for  the  Secretary  of 
Agriculture  to  designate  for  each  fiscal 
year  up  to  10  community  development 
venture  organizations  to  demonstrate 
the  utility  of  guarantees  to  attract 
increased  private  investment  in  rural 
private  business  enterprises. 

To  be  eligible  to  participate  in  the 
demonstration  program,  an  organization 
shall  establish  a  rural  business  private 
investment  pool  (referred  to  as  a  'pool') 
for  the  purpose  of  making  equity 
investment  in  rural  private  business 
enterprises. 

From  amounts  in  the  national  reserve 
account  of  the  Trust  Fund  authorized 
under  Subtitle  E — Rural  Community 
Advancement  Program,  section  381E, 
the  Secretary  shall  guarantee  the  funds 
in  a  pool  against  loss,  except  that  the 
guarantee  shall  not  exceed  an  amount 
equal  to  30  percent  of  the  total  funds  in 
the  pool.  The  Secretary  shall  issue 
guarantees  covering  not  more  than 
$15,000,000  of  contingent  liabilities  for 
each  of  fiscal  years  1996  through  2002. 
The  term  of  a  guarantee  shall  not  exceed 
10  years. 

To  be  eligible  to  participate  in  the 
demonstration  program,  an  organization 
shall  submit  a  plan  that  describes 
potential  sources  and  uses  of  the  pool  to 
be  established  by  the  organization;  the 
utility  of  the  guarantee  authority  in 
attracting  capital  for  the  pool;  and,  on 
selection,  mechanisms  for  notifying 
State,  local,  and  private  nonprofit 
business  development  organizations  and 
business  of  the  existing  pool. 

The  Secretary  shall  conduct  a 
competition  for  the  designation  and 
establishment  of  pools.  In  conducting 
the  competition,  the  Secretary  shall  give 
priority  to  organizations  that  have  a 
demonstrated  record  of  performance  or 
have  a  board  and  executive  director 
with  experience  in  venture  capital, 
small  business  equity  investment,  or 
community  development  finance; 
propose  to  serve  low- income 
communities;  propose  to  maintain  an 
average  investment  of  not  more  than 
$500,000  from  the  pool  of  the 
organization;  invest  funds  statewide  or 
in  a  multicounty  region;  and  propose  to 
target  job  opportunities  resulting  from 
the  investments  primarily  to 
economically  disadvantaged 
individuals,  as  determined  by  the 
Secretary.  To  the  extent  practicable,  the 
Secretary  shall  designate  organizations 
in  diverse  geographic  areas. 

Programs  Affected 

No  program  in  ti\e  Catalog  of  Federal 
Domestic  Assistance  is  impacted  by  this 
action. 


IntergOTemmeutal  Review 

As  set  forth  in  the  final  rule  and 
related  Notice  to  7  CFR  part  3015, 
subpart  V,  48  FR  29112,  June  24, 1983. 
Rural  Venture  Capital  Demonstration 
Program  investments  are  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  RBS  conducts 
intergovernmental  consultation  in  the 
manner  delineated  in  RD  Instruction 
1940-J.  "Intergovernmental  Review  of 
Fanners  Home  Administration  Programs 
and  Activities." 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  arguments,  or 
proposal  as  they  may  desire.  Comments 
and  proposals  may  include  illustrations 
or  references  to  forms  and  procedures 
utilized  in  other  program  areas  in  the 
industry. 

Comments  are  specifically  solicited 
concerning  the  choice  and  relative 
importance  of  selection  criteria, 
structuring  of  the  guarantee,  when  and 
under  what  circumstances  the  Agency 
will  make  payment  under  the  guarantee, 
requirements  of  the  community 
development  venture  organization's 
proposed  workplan,  rights  and 
restrictions  of  investors  in  the  nutd 
business  private  investment  pools, 
requirements  for  the  organizational 
structure  of  the  community 
development  venture  organizations. 
Agency  oversight  responsibilities, 
investment  pool  management,  and  any 
other  comments  concerning  this  issue. 

Dated:  April  1, 1997. 
Inga  Smnlkstys, 

Acting  Under  Secretary  for  Rural 

Development. 

[FR  Doc.  97-8993  Filed  4-6-97;  8:45  am] 
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FEDERAL  HOUSING  RNANCE  BOARD 

12  CFR  Chapter  IX 
[No.  97-35] 

Mission  Actiieventent  by  the  Federal 
Home  Loan  Banks 

agency:  Federal  Housing  Finance 

Board. 

ACTION:  Advance  notice  of  proposed 

rulemaking  (ANPRM). 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  requesting 
public  comment  on  ways  in  which  the 
Federal  Home  Loan  Banks  (Banks)  can 


further  achieve  their  statutory  mission 
to  support  housing  finance  and 
commimity  investment  and  ways  in 
which  the  Finance  Board,  as  regulator  of 
the  Federal  Home  Lo^n  Bank  System 
(Bank  System],  could  measure  and 
ensure  that  the  Banks  achieve  their 
mission. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  May  9, 1997. 
ADDRESSES:  Comments  should  be 
mailed  to:  Elaine  L.  Baker,  Secretary  to 
the  Board,  Federal  Housing  Finance 
Board.  1777  F  Street,  N.W.,  Washington, 
D.C.  20006.  Comments  will  be  available 
for  public  inspection  at  this  address. 
FOR  FURTHER  MFORMATION  CONTACT: 
Jonathan  Curtis.  Senior  Financial 
Analyst,  Office  of  Policy.  (202)  408- 
2866.  or  Brandon  B.  Straus,  Attorney- 
Advisor,  (202)  408-2589.  Office  of 
General  Counsel.  Federal  Housing 
Finance  Board.  1777  F  Street.  N.W.. 
Washington,  D.C.  20006. 

SUPPLEMENTARY  INFORMATION: 

L  Background  and  General  Issues 

A.  Introduction 

The  Finance  Board  has  a  statutory 
mandate  to  supervise  the  Banks  in  order 
to  ensure  that  they  carry  out  their 
housing  finance  mission.  See  12  U.S.C. 
1422a(a)(3).  The  Federal  Home  Loan 
Bank  Act  (Bank  Act)  authorizes,  and  in 
some  instances  requires,  the  Banks  to 
make  advances  and  other  credit 
products  available  to  member  and 
nonmember  borrowers  to  support  both 
housing  finance  and  community 
investment.  See  id.  sections  1430. 
1430b.  For  instance,  section  10(a)  of  the 
Bank  Act  authorizes  the  Banks  to  make 
advances  to  provide  members  with  a 
source  of  funding  to  support  housing 
finance.  See  id.  section  1430(a). 
Sections  10(i)  and  10(j)  of  the  Bank  Act 
require  the  Banks  to  establish  two 
specific  advances  programs,  an 
Affordable  Housing  Program  (AHP)  and 
a  Community  Investment  Program  (CIP), 
to  promote  ajffordable  housing  and 
community  investment  finance.  See  id. 
section  1430(j).  (i).  Section  10(j)(10)  of 
the  Bank  Act  authorizes  the  Banks  to 
establish  community  investment  cash 
advance  programs  in  addition  to  the 
AHP  and  CIP.  See  id.  section 
1430(j)(10).  In  sum.  the  Finance  Board 
believes  it  is  clear  from  the  Bank  Act 
that  the  mission  of  the  Banks  is  to 
support  and  promote  housing  finance 
and  community  investment. 

The  Finance  Board  is  in  the  process 
of  devolving  to  the  Banks  functions 
currently  performed  by  the  Finance 
Board  in  a  number  of  areas  that  are  more 
appropriately  viewed  as  Bank 
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management  and  governance  functions. 
As  part  of  that  process,  the  Finance 
Board  has  established  clear  regulatory 
standards  within  which  the  Banks  must 
operate  in  making  management 
decisions.  The  Finance  Board  believes 
this  approach  may  be  appropriate  for 
regulation  of  the  Banks'  achievement  of 
their  mission.  Comments  are  requested 
on  whether  the  Finance  Board  should 
define  and  measure  mission  fulfillment 
for  the  Banks  through  a  regulation. 
Could  the  goals  of  the  Finance  Board  in 
promoting  more  focused  mission 
activities  by  the  Banks  be  fully  achieved 
through  some  means  other  than  a 
regulation,  such  as  a  policy  statement 
including  a  non-exclusive  list  of 
activities  that  the  Banks  may  undertake 
in  order  to  achieve  their  statutory 
mission? 

Should  the  Banks  establish  annual 
plans  setting  out  their  goals  for 
identifying  and  implementing  mission- 
focused  activities,  including  the 
identification  of  unmet  credit  needs  in 
the  Bank's  district?  Should  such  plans 
serve  as  the  benchmark  for  determining 
whether  or  not  a  Bank  is  fulfilling  its 
mission?  Are  there  other  possible 
options  for  the  identification  and 
achievement  of  mission  by  a  particular 
Bank  and  the  Bank  System,  as  a  whole? 

The  Banks  currently  fulfill  their 
mission,  in  part,  through  many  of  the 
advances  the  Banks  make  and  through 
their  activities  under  the  AHP  and  the 
CIP.  As  further  discussed  below,  the 
Finance  Board  believes  that  the  Banks 
have  an  obligation  to  use  their  statutory 
powers  to  assist  member  and 
nonmember  borrowers  in  meeting 
housing  finance  and  community 
investment  needs  through  means  other 
than  advances,  the  AHP,  and  the  CIP. 
Several  of  the  Banks  have  made  efforts 
to  fulfill  this  obligation  through  the 
establishment  of  pilot  programs  under 
the  Banks'  investment  and  incidental 
authorities,  with  the  approval  of  the 
Finance  Board,  designed  to  assist 
members  in  meeting  unmet  credit  needs 
in  specific  segments  of  the  housing 
finance  and  community  investment 
market.  These  initiatives  are  important 
first  steps  towards  fulfillment  of  the 
Banks'  broader  mission,  and  the  Finance 
Board  continues  to  encourage  the  Banks 
to  bring  innovative  programs  to  the 
agency.  In  addition,  the  Finance  Board 
wishes  to  facilitate  all  of  the  Banks' 
establishing  additional  programs  to 
support  affordable  housing  and 
community  investment  finance  by 
member  and  nonmember  borrowers 
through  community  investment  cash 
advance  programs,  through  the  Bank's 
investment  and  credit  activities,  and  liy 
providing  technical  assistance.  The 


Bank's  efforts  should  focus  on  assisting 
member  and  nonmember  borrowers  in 
meeting  the  housing  and  community 
investment  needs  in  their  communities, 
including  the  credit  needs  of  low-  or 
moderate-income  Camilies  and  small 
businesses. 

The  Finance  Board  recognizes  that 
hoiising  and  community  investment 
credit  needs  may  be  different  in  each 
Bank's  district,  and  the  Banks  are  in  the 
best  position  to  identify  those  needs. 
Furthermore,  each  Bank  may  have 
proven  and  innovative  strategies  to  help 
member  and  nonmember  borrowers 
meet  those  needs.  Consequently,  the 
Finance  Board  does  not  intend  to 
substitute  its  judgment  for  the  Banks  on 
these  matters.  Among  the  purposes  of 
this  notice  is  to  solicit  comments, 
generall}   on:  (1)  How  the  Banks  could 
identify  and  meet  unmet  credit  needs, 
and  (2)  how  the  Finance  Board  shall 
ensure  that  the  Banks  identify  and  meet 
those  unmet  credit  needs. 

B.  Defining  Mission-Focused  Activities 

There  are  five  broad  categories  of 
activities  through  which  the  Banks  carry 
out  their  mission.  The  Finance  Board 
requests  conunents  on  the  following 
questions  related  to  these  five  categories 
of  activities. 

1.  Regular  Advances 

Many  of  the  Banks'  regular  advances 
support  our  nation's  housing  finance 
system  in  ways  not  otherwise  provided 
by  the  mortgage  markets.  These  regular 
advances  further  the  Banks'  mission. 
While  the  Finance  Board  wishes  to  find 
ways  beyond  regular  advances  for  the 
Banks  to  focus  their  housing  and 
community  investment  mission,  there 
are  special  programs  or  products  that 
may  be  offered  through  the  traditional 
advances  mechanism,  such  as  discounts 
or  rebates  for  members  meeting  certain  . 
affordable  housing  or  community 
investment  goals  or  advance-related 
donations  to  affordable  housing 
providers.  What  kinds  of  special 
programs  structured  using  regular 
advances,  including  letters  of  credit, 
should  qualify  as  mission-focused 
activities?       ^ 

2.  AHP 

Because  the  income  limits  (80  percent 
of  area  median  income,  or  AMI)  and  the 
annual  subsidy  amount  of  the  AHP  are 
fixed  by  statute  and  full  participation  is 
required  by  all  of  the  Banks,  the  Banks' 
AHP  activities  are  by  definition 
mission-focused  activities.  See  12  U.S.C. 
1430(i).  It  is  the  Finance  Board's  belief 
that  the  Banks'  statutory  mission 
responsibilities  cannot  be  satisfied 
solely  by  participating  in  the  AHP. 


3.  OF 

The  general  parameters  of  the  QP. 
including  income- targeting  (115  percent 
of  AMI)  and  pricing  benefits,  are  also  set 
by  statute  uid  are  by  definition  a 
minimum  standard  of  mission 
achievement,  which  the  Finance  Board 
seeks  to  expand  beyond.  See  id.  section 
1430(i).  The  Bank  Act  does  not 
prescribe  the  volume  of  OP  credit  that 
the  Banks  must  extend  on  an  annual 
basis.  The  Finance  Board  specifically 
requests  comment  on  whether  and  how 
the  CIP  could  be  used  more  aggressively 
in  mission  fiilfiilment 

4.  Investments 

The  Banks  may  have  the  greatest 
flexibility  for  increased  and  more 
focused  financial  support  of  housing 
and  community  investment  activities 
through  their  investment  authority.  The 
Finance  Board  has  revised  the  Financial 
Management  Policy  for  the  Bank  System 
to  permit  double-A  investments,  such  as 
state  housing  finance  agency  bonds,  that 
further  the  Banks'  mission.  In  addition, 
the  Finance  Board  recentiy  approved 
three  pilot  programs  that  allow  several 
Banks  to  purchase  participations  in 
targeted  mixed-use  and  multifamily 
project  loans  and  to  purchase  whole 
single-femily  loans  from  member 
institutions.  The  Finance  Board 
specifically  requests  comment  on  what 
other  types  of  investments  the  Banks 
could  make  that  would  be  mission- 
focused  and  what  types  of  housing  and 
community  credit  needs  are  not  being 
met  that  could  be  assisted  through 
investment,  rather  than  advance, 
products. 

5.  Other  Activities 

The  Finance  Board  vmhes  tq  promote 
opportunities  for  the  Banks  to  achieve 
their  mission  in  i^on-financial  or  non- 
balance-sheet  activities,  for  example,  by 
ofiiaring  technical  assistance, 
educational  programs  and  business 
development  for  affordable  housing,  or 
by  offering  grants  or  awards  out  of 
earnings  to  housing  organizations.  The 
Finance  Board  specifically  requests 
comments  on  whether — and  if  so,  what 
kinds  of — non-financial,  charitable  or 
other  non-balance  sheet  funding  could 
be  considered  as  mission-focused  "nrf 
included  in  determining  a  Bank's 
mission  fulfillment 

IL  laniet  For  Consideration 

A.  Specific  Characteristics  of  Mission- 
Focused  Activities 

There  are  a  variety  of  activities  that 
the  Banks  might  engage  in  as  a  means 
of  carrying  out  their  mission.  The 
following  is  only  a  partial  list  of 
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alternatives  from  which  the  Banks  might 
choose.  Shoiild  the  following  activities 
be  considered  wa]rs  in  which  the  Banks 
achieve  their  mission:  (1)  Providing 
products  that  are  tainted  to  meet 
multiple  policy  objectiTes.  such  as  low- 
income  housing  and  mixed-income 
community  revitalization;  (2)  pricing 
Bank  products  to  encourage  member 
institutions  to  be  active  in  affordable 
housing  and  commimity  revitalization; 
(3)  developing  strategies  to  encourage 
partnerships  among  and  between 
members,  nonmembers,  housing  and 
community  development  organizations, 
and  government  agencies;  (4)  providing 
technical  and  educational  assistance  to 
members  and  affordable  housing  and 
community  development  organizations? 

The  Finance  Board  also  requests 
comment  on  how  the  Banks  could  use 
their  cooperative  structure  to  assist 
members  in  acquiring,  developing,  and 
implementing  emerging  technologies. 

B.  Measurement  of  Mission 
Achievement 

The  Finance  Board  requests  comment 
on  ways  in  which  the  Banks'  mission 
achievement  can  or  should  be 
measured.  One  option  would  be  for  the 
Finance  Board  to  establish,  or  require 
the  Banks  to  establish,  quantitative 
targets  for  specific  mission-related 
activities  undertaken  by  the  Banks. 
However,  the  Finance  Board 
understands  that  the  efficacy  of  some 
mission-related  activities,  such  as 
promoting  public-private  partnerships, 
may  be  difficult  to  measure 
quantitatively.  Therefore,  conmients  are 
requested  on  what  other  methods  of 
measurement,  such  as  qualitative 
measurements,  may  be  appropriate  for 
these  kinds  of  activities.  Comments  also 
are  requested  on  whether  and  through 
what  raediimi  the  results  of  a  Bank's 
performance  in  achieving  its  mission 
should  be  communicated  to  the  public. 

C.  Role  of  Advisory  Councils 

Comments  are  requested  on  what  role 
the  Banks'  Advisory  Councils  should 
play  in  achievement  of  the  Banks' 
mission.  Under  statute,  it  is  the  role  of 
the  Advisory  Council  to  provide 
guidance  to  a  Bank  on  the  low-  and 
moderate-income  housing  programs  and 
needs  in  the  Bank's  district  and  on  the 
utiUzation  of  advances  to  meet  these 
needs.  See  id.  section  1430(j)(ll).  If  the 
Banks  were  required  to  establish 
mission  achievement  plans,  as 
discussed  above,  one  option  would  be  to 
require  each  Bank  to  provide  its 
Advisory  Council  a  reasonable  period  of 
time  to  review  the  mission  achievement 
plan  and  provide  its  recommendations 
to  the  Bank's  board  of  directors. 


Conunents  received  in  response  to 
this  AhfPRM  will  be  reviewed  and 
considered  by  the  Finance  Board  in 
preparation  of  further  action  in 
connection  with  the  issues  discussed  in 
this  ANPRM.  In  addition,  the  Finance 
Board  expects  to  hold  a  public  hearing 
on  these  issues  in  the  near  future. 

Dated:  April  2. 1997. 

By  the  Board  of  Diractors  of  the  Federal 
Housing  Finance  Board. 
Bnica  A.  MoiTison, 
Chainnan. 
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DEPARTMENT  OF  THE  TREASURY 

Offic*  of  Thrffl  Supervision 

12  CFR  Parts  516.  543,  545.  552,  556. 
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[No.  97-30) 

RiN  1550-nAA83 

Application  Processing 

AGENCY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  As  a  part  of  its  ongoing  effort 
to  review  and  streamline  its  regulations, 
the  Office  of  Thrift  Supervision  (OTS)  is 
proposing  to  revise  its  regulations 
governing  the  comment  procedures  for 
certain  specified  applications  and 
notices  (collectively  "applications").  In 
addition  to  reorganizing  the  regulations, 
the  OTS  proposes  to  amend  the  existing 
procedures  to  expand  the  comment 
period  on  these  applications,  prescribe 
the  information  that  comments  must 
contain  in  order  to  be  considered  by  the 
OTS  in  its  evaluation  of  applications, 
and  remove  existing  provisions  that 
require  the  OTS  to  conduct  an  oral 
argument  on  applications  under  certain 
circumstances  and  replace  these 
provisions  with  discretionary 
conference  procedures. 
DATES:  Comments  must  be  received  on 
or  before  June  9,  1997. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision.  1700  G 
Street,  NW.,  Washington,  D.C.  20552, 
Attention  Docket  No.  97-30.  These 
submissions  may  be  hand-deUvered  to 
1700  G  Street,  NW.,  from  9:00  a.m.  to 
5:00  p.m.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
Number  (202)  906-7755;  or  they  may  be 
sent  by  e-mail: 

pubhc.infodots.treas.gov.  Those 
commenting  by  e-mail  should^nclude 
their  name  and  telephone  number. 


Conunents  will  be  available  for 
inspection  at  1700  G  Street,  NW.,  from 
9:00  a.m.  imtil  4:00  p.m.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Shepard.  Senior  Attorney. 
Regulations  and  Legislation  Division, 
(202)  906-7275,  Kevin  Corcoran, 
Assistant  Chief  Counsel,  Business 
Transactions  Division,  (202)  906-6962. 
Office  of  Chief  Counsel;  or  Diana  L. 
Gannus,  Director,  Corporate  Activities 
Division,  (202)  906-5683,  Office  of 
Thrift  Supervision,  1700  G  Street  NW.. 
Washington.  D.C.  20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

OTS  regulations  governing 
appUcations  for  permission  to  organize 
a  federal  stock  or  mutual  savings 
association,  to  establish  or  relocate  a 
branch  office  of  a  federal  savings 
association,  and  to  engage  in  a 
transaction  that  is  subject  to  the  Bank 
Merger  Act  require  applicants  to  follow 
the  public  comment  and  review 
procedures  at  12  CFR  543.2  (e)  and  (f). 

Currently,  §  543.2  provides  an  ' 
opportunity  for  the  public  to  submit 
communications  in  favor  or  in  protest  of 
applications,  and  permits  the  applicant 
to  respond  to  any  protest.  Where  a 
protest  is  timely  submitted,  meets 
specified  criteria,  and  includes  a  request 
for  oral  argument,  or  if  an  applicant 
requests  an  oral  argument,  the 
regulation  requires  the  OTS  to  conduct 
an  oral  argument  on  the  merits  of  the 
application.  The  OTS  may  also  hold  an 
oral  argiunent  in  the  absence  of  any 
specific  request,  if  it  determines  that 
additional  proceedings  are  desirable. 

Today,  the  OTS  is  proposing  to  revise 
these  procedures.  The  proposed 
revisions,  discussed  more  fully  below, 
would  consolidate  the  public  comment 
procedures  for  the  cited  applications. 
The  proposal  would  also  expand 
existing  public  conunent  periods, 
prescribe  the  information  that  a 
comment  must  contain  to  be  considered 
in  the  evaluation  of  applications,  and 
delete  existing  provisions  requiring  ttie 
OTS  to  conduct  an  oral  argument  on 
applications  under  certain 
circumstances  and  replace  these 
provisions  with  discretionary 
conference  procedures.  The  OTS 
believes  that  these  changes  will  make 
the  appUcation  processing  procedures 
easier  to  understand  and  apply. 
Additionally,  the  proposed 
discretionary  conference  procedures 
will  conform  OTS  regulations  more 
closely  to  those  of  the  other  federal 
banking  agencies,  in  accordance  with 
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section  303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994. 

n.  Description  of  the  Proposed  Rule 

The  OTS  proposes  to  relocate  and 
revise  the  public  comment  and  related 
procedures  for  the  applications 
described  above.  Currently,  these 
procedures  may  be  found  in  12  CFR 
543.2,  which  governs  applications  to 
organize  federal  mutual  associations. 
The  proposed  rule  would  relocate  these 
provisions  to  12  CFR  Part  516,  which 
prescribes  application  processing 
guidelines  and  procedures.  This 
relocation  should  make  it  easier  for 
applicants  and  others  to  find  relevant 
regulations  and  to  determine  what 
procedures  must  be  followed.  The 
provisions  of  the  revised  section  are 
discussed  more  fully  below. 

Comment  Procedure— Proposed 
§  516.5(a)(1) 

Under  this  proposed  paragraph, 
where  a  regulation  incorporates  the 
procedures  set  forth  in  §  516.5,  public 
comments  may  be  submitted  only  as 
provided  by  §  516.5(a),  or  as  otherwise 
requested  by  the  OTS.  The  proposed 
rule  would  further  provide  that  the  term 
"comment"  includes  any  written 
submission  that  favors  or  opposes  the 
application. 

Comment  Period — Proposed 
§  516.5(a)(2) 

Under  current  §  543.2(e),  anyone  may 
submit  a  commiuiication  in  flavor  or 
protest  of  an  application  to  the  OTS 
within  10  days  of  publication  of  a 
public  notice  of  the  filing  of  an 
application.  This  time  period  may  be 
extended  to  17  days  after  publication,  if 
a  request  for  extension  is  filed  within 
the  10-day  period.  Applicants  are 
permitted  to  file  an  answer  to  any 
protest  until  10  days  after  the  date  for 
filing  of  such  public  comments. 

The  OTS  believes  that  a  longer 
comment  period,  without  an  automatic 
extension,  would  be  less  confusing  and 
more  workable.  Accordingly,  the 
proposed  rule  would  extend  the 
conmient  period  to  25  days  and  would 
delete  the  automatic  7-day  extension 
period.  The  OTS  may  still  grant 
extensions  on  a  case-by-case  basis, 
where  a  comment  addresses  a 
significant  regulatory  concern  and  the 
commenter  shows  good  cause  why  it 
was  unable  to  submit  the  comment 
within  the  25-day  comment  period.  The 
length  of  any  extension  will  also  be 
determined  on  a  case-by-case  basis. 

The  proposed  rule  ehminates 
provisions  permitting  the  applicant  to 
file  an  answer  to  public  comments 


within  ten  days  of  the  close  of  the 
public  comment  period.  The  OTS  will 
generally  provide  an  appropriate 
opportunity  for  an  applicant  to  respond 
to  relevant  comments  by  forwarding 
these  conunents  to  the  applicant  and 
requesting  a  response. 

Comment  Content  Requirements — 
Proposed  §  516.5(aX3) 

Under  the  existing  rules,  a  protest  is 
considered  substantial  if  it  is  submitted 
in  writing  within  the  comment  period, 
and  states  a  reason  for  the  protest  that 
is  consistent  with  one  of  the  regulatory 
bases  for  denying  an  application. 
Additionally,  a  substantial  protest  must 
include:  (i)  A  summary  of  the  reasons 
for  the  protest;  (ii)  the  specific  matters 
in  the  application  to  which  the 
piDtestant  objects  and  the  reasons  for 
each  objection;  (iii)  facts  supporting  the 
protest,  including  relevant  economic  or 
financial  data;  and  (iv)  any  adverse 
effects  on  the  protestant  that  may  result 
fix>m  approval  of  the  application.  12 
CFR  543.2(e)  (2)  and  (4). 

Under  the  current  rules,  the  term 
"substantial"  serves  a  ministerial 
purpose.  It  simply  serves  as  a  means  of 
separating  comments  that  contain  the 
required  information  (and,  thus,  may 
serve  as  the  basis  for  a  request  for  an 
oral  argiunent)  frtjm  those  that  do  not. 
Unfortunately,  some  have  misconstrued 
OTS  findings  that  a  conunent  is 
substantial  as  an  indication  that  the 
OTS  has  evaluated  the  substance  of  the 
comment  and  has  concluded  that  the 
comment  is  meritorious. 

The  proposed  rule  would  remove  the 
concept  of  a  substantial  protest.  Instead, 
the  rule  merely  describes  what  a 
comment  must  include  to  be  considered 
by  the  OTS  in  the  review  of  an 
application.  Under  the  proposed  rule,  a 
conunent  must  recite  all  relevant  facts, 
including  any  economic  or  financial 
data,  supporting  the  commenter's 
position.  Comments  in  opposition  must 
address  at  least  one  of  the  regulatory 
bases  for  denial,  as  set  forth  in  the 
applicable  regulations,  recite  relevant 
facts  and  supporting  data  addressing 
these  bases,  and  address  any  adverse 
effects  on  the  commenter  or  the 
community  that  may  result  frtim  the 
approval  of  the  application.  This 
approach  should  make  the  drafting  and 
review  of  comments  more 
straightforward  and  less  burdensome. 

Conferences — Proposed  §  516.5(bXl) 

Under  existing  rules,  the  OTS  must 
conduct  an  oral  argument  if  the 
applicant  oranyone  filing  a  substantial 
protest  makes  a  timely  request  for  the 
argument.  At  the  oral  argimient,  the 
parties  may  participate  in  person  or 


through  a  designated  representative.  A  i 
transcript  of  the  argument  is  made  and  I 
included  in  the  application  file.  See  12  { 
CFR  543.2(f). 

Oral  arguments  may  assist  in  the 
disposition  of  issues  raised  by  an 
application.  These  additional 
proceedings,  however,  are  not  necessary  | 
in  every  case,  and  can  delay  the 
application  process  without  | 

substantially  enhancing  the  quality  of 
the  information  available  to  evaluate  the' 
application.  ! 

Under  the  current  rules,  where  a  j 

substantial  protest  is  filed  with  a  request 
for  an  oral  argument,  the  OTS  must,  by  { 
regulation,  hold  an  oral  argument.  , 

Comparable  regulations  of  the  other 
federal  banking  agencies  provide  these    I 
regulators  with  greater  flexibility.  i 

Instead  of  mandating  additional  ' 

proceedings  at  the  request  of  the  parties, ; 
these  rules  provide  the  agencies  with 
discretion  to  conduct  additional  I 

proceedings  if  the  agency  concludes  that 
the  proceedings  would  assist  the  I 

decisionmaking  process.'  ' 

Consistent  with  the  rules  of  the  other  i 
federal  banking  agencies,  OTS's 
proposed  rule  would  provide  for  I 

additional  proceedings  only  where  the  ! 
OTS  determines  that  such  proceedings  I 
would  assist  in  the  disposition  of  the  < 
application  or  would  assist  in  the  j 

resolution  of  any  issues  raised  by  the  j 
application. 

Instead  of  mandating  specific 
procedures  in  the  form  of  an  oral  i 

argument,  the  proposed  rule  permits  the  I 
OTS  to  arrange  a  conference  between 
the  applicant,  commenters,  and  others.  ! 
The  rule  does  not  prescribe  procedures 
for  the  conference.  Rather,  it  permits  the  ■ 
OTS  to  select  the  procedure  appropriate  : 
to  the  application  on  a  case-by-case  ' 

basis.  For  example,  the  OTS  may 
determine,  based  on  the  focts  or  issues 
raised  with  regard  to  a  particular 
application,  thiat  it  should  conduct  a 
transcribed  conference  consisting  of  oral ! 
argument.  For  other  applications,  the       i 
OTS  may  decide  to  use  very  informal 
procedures,  such  as  a  conference  j 

telephone  call.  The  proposed  rule  [ 

requires  the  OTS  to  provide  an  ] 

applicant  and  commenters  with  at  least  , 
10  days  advance  notice  of  the  time, 


'  Currently,  the  CCC  will  generally  grant  a  i 

bearing  request  "only  i r  the  OCC  determines  that        I 
written  submissions  would  be  inadequate  or  that  a  .  | 
hearing  would  otherwise  benefit  the 
decisionmaking  process.  *   ■   *  (or)  concludes  that 
the  hearing  would  be  in  the  public  interest"  Si  FR 
60342.  60365  [Nov.  27.  1996)  (to  be  codified  at  12 
CFR  S.ll).  The  FDIC  arranges  informal  and  formal 
hearings  at  its  own  discretion.  12  CFR  303.6(h) 
(1 996).  The  FRB  may  hold  a  private  or  public  i 

meeting  when  "appropriate."  12  CFR  262.25  (c)  and  | 
(d)  (1996). 
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location  and  procedures  to  be  followed 
at  any  conference. 

The  OTS  believes  that  these  changes 
will  improve  the  public  comment 
process  and  will  align  its  regulation 
more  closely  with  the  regulations  of  the 
other  federal  banking  agencies. 

In  the  past,  participants  in  the 
application  comment  process  have 
suggested  that  OTS  should  be  required 
to  distribute  a  dociunent  addressing  the 
issues  raised  in  the  comments  or  at  the 
oral  argument.  The  OTS  does  not 
distribute  such  docimients.  The  only 
document  that  the  OTS  routinely  issues 
that  may  refer  to  the  comments  is  the 
order  or  decision  letter  on  the 
application. 

Application  Time  Frames — Proposed 
§  516.5(b)(2) 

The  proposed  rule  would  provide  that 
applicable  time  periods  for  automatic 
approval  of  the  application  will  be 
suspended  if  the  OTS  has  notified  the 
applicant  that  it  intends  to  hold  a 
conference.  2  Applicants  are  encouraged 
to  arrange  meetings  with  commenters  at 
any  time,  independent  of  OTS 
involvement.  Such  meetings  will  not, 
however,  suspend  the  time  period  for 
automatic  approval. 

Conforming  Revisions 

The  proposed  rule  would  include 
conforming  revisions  to  various  other 
regulations.  These  changes  are 
summarized  below. 

Section  543.2  would  be  revised  to 
reflect  the  relocation  of  the  public 
comment  procedures  to  Part  516.  In 
addition,  die  public  notice  procedures 
at  paragraph  (d)(1)  would  be  revised  to 
require  an  applicant  to  publish  the 
notice  of  the  filing  of  an  application  for 
permission  to  organize  no  earlier  than 
three  days  before  and  no  later  than  the 
date  of  filing  of  the  application. 
Paragraphs  (c)  and  (d)(4)  would  be 
revised  to  reflect  the  fact  that 
applications  will  no  longer  be  filed 
before  the  publication  of  the  public 
notice.  Paragraph  (dK*^)  would  be 
revised  to  delete  the  requirement  that 
OTS  must  provide  a  notice  of  the  filing 
of  an  application  to  persons  who  have 
filed  a  request  for  such  notice.  This 
section  is  duplicative  of  the  requirement 
set  forth  at  §  563e.6.  Currentiy, 
543.2(d)(3)  also  requires  OTS  to  notify 
the  state  official  who  supervises  savings 
associations  in  the  state  where  the  new 
association  will  be  located.  This 


'  This  requimnsnt  is  currently  found  at  12  CFR 
S16.2(cM6)'  Since  the  proposed  rule  would  include 
thU  provision  at  §  S16.S(hK2).  §  S16.2(cM6)  would 
be  deleted.  We  note  ttut  the  OTS  alio  msy  extend 
the  tjine  for  review  under  12  CFR  516.2  (e)  and  (0. 


notification  requirement  would  be 
retained. 

Paragraph  (h)(1)  would  be  revised  to 
clarify  that  public  notice  and  comment 
procedures,  conference  procedures,  and 
approval  conditions  otherwise 
applicable  to  applications  to  organize 
federal  associations  would  not  apply  to 
applications  to  organize  interim  federal 
associations.  Applications  that 
accompany  the  organization  of  the 
federal  interim  association,  for  example, 
merger  applications  or  holding  company 
applications,  would  continue  to  be 
subject  to  the  requirements  set  forth 
under  the  applicable  merger  or  holding 
company  regulations.  A  similar  revision 
would  be  made  to  section  552.2-2(a). 
which  governs  applications  to  organize 
interim  federal  stock  savings 
associations. 

Section  545.92  governs  the 
establishment  of  branch  offices  by 
federal  associations.  This  section 
currentiy  incorporates  the  comment  and 
oral  argument  procedures  at  §  543.2  (e) 
and  (f).  It  also  cross-references 
additional  procedures  &om  §  543.2  (c) 
and  (d)  that  address  the  amendment  of 
applications,  the  publication  of  public 
notices,  and  public  inspection 
procedures.  Rather  than  require  the 
reader  to  refer  to  two  different 
regulations  to  determine  the  procedures 
that  apply  to  branch  office  applications, 
proposed  §  545.92  would  refer  to  the 
new  comment  procedures  at  §  516.5, 
and  would  restate  in  full  appropriate 
additional  pnxredures  contained  in 
existing  §  543.2  (c)  and  (d). 

The  current  procedures  for  branch 
applications  that  are  subject  to  standard 
treatment  imder  §  545.92  require  the 
publication  of  a  public  notice  within  10 
days  after  OTS  notifies  the  association 
that  the  application  is  complete.  These 
procedures  also  state  that  such 
applications  may,  under  certain 
cinnmistances,  be  deemed  to  be 
approved  within  30  days  of  this  OTS 
notification.  Because  these  procedures 
would  not  accommodate  the  proposed 
25-day  public  comment  period,  the  OTS 
proposes  to  require  the  savings 
association  to  publish  the  public  notice 
of  all  branch  applications  or  notices  no 
earlier  than  three  days  before  and  no 
later  than  the  date  of  the  filing  of  the 
application. 

section  545.95  addresses  changes  of 
permanent  locations  and  redesignations 
of  home  and  branch  offices  of  federal 
associations.  The  current  rule  requires 
an  applicant  to  i>ost  a  notice  of  the 
application  for  17  days  from  the  date  of 
publication  of  the  newspa{>er  notice — a 
period  that  is  equal  to  the  extended 
comment  period  imder  current  12  CFR 
543.2(e)(1).  The  proposed  rule  would 


expand  the  time  period  for  posting  to  25 
days  to  more  closely  track  the  revised 
comment  period.  The  proposed  rule 
would  also  update  existing  cross- 
references  to  §  545.92  procedures. 

Section  552.2-1  governs  procedures 
for  the  organization  of  federal  stock 
associations.  Currentiy,  this  regulation 
incorporates  §  543.2(a)  through  (f)  by 
reference.  Rather  than  refer  the  reader  to 
two  regulations  to  determine  the  proper 
procedures  for  these  applications, 
proposed  §  552.2-1  would  refer  to  the 
new  comment  procedures  at  §  516.5, 
and  would  restate  in  full  any 
appropriate  additional  procedures 
contained  at  existing  §  543.2(a)  through 
(d).  As  in  §  543.2,  the  public  notice 
procedures  contained  in  this  section 
would  be  revised  to  require  an  applicant 
to  publish  notice  of  the  "filing  of  the 
application  to  organize  no  earlier  than 
three  days  before,  and  no  later  than  the 
date  of  filing  of  the  application. 

Sections  556.5  (policy  statement  on 
branching  by  federal  savings 
associations)  and  563.22  (merger 
consolidation,  purchase  or  sale  of  assets, 
or  assumption  of  liabilities)  would  be 
revised  to  include  appropriate  citations 
to  the  new  comment  procedures  at 
§  516.5,  rather  than  the  existing 
procedures  at  §  543.2. 

The  OTS  invites  comment  on  all 
aspects  of  the  proposal. 

m.  Executive  Order  12866 

The  Director  of  the  OTS  has 
determined  that  this  proposed  rule  does 
not  constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

IV.  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OTS 
certifies  that  this  proposed  rule  will*not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  rule  should  enable  the 
OTS  to  process  applications  received 
from  all  applicants,  including  small 
savings  associations,  and  other  small 
businesses,  more  expeditiously.  It  also 
allows  all  entities,  including  small 
entities,  a  longer  period  in  which  to 
submit  comments  on  applications  filed 
by  savings  associations. 

V.  Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  this  rule  are 
found  at  12  CFR  516.5,  543.2,  545.92, 
545.95,  552.2-1,  and  563.22.  All  of  tiie 
collections  of  information,  except  those 
foimd  in  §  516.5,  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  and  the  burden  under  them 
remains  unchanged  under  this  rule 
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(OMB  Control  Nos.  1550-0005, 1550- 
0006,  and  1550-0016).  The 
requirements  in  new  §  516.5  were 
previously  foimd  in  several  of  the 
sections  mentioned  above.  New  §  516.5 
does  not  add  any  additional  burden  and 
will  be  added  to  the  approved  packages 
xrnder  OMB  Control  Nos.  1550-0005, 
1550-0006, 1550-0015  and  1550-0032 
by  inventory  correction  worksheet  at  the 
final  nde  stage. 

Comments  on  all  aspects  of  the 
information  collections  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1550),  Washington,  D.C.  20503  with 
copies  to  die  OTS,  1700  G  Street,  NW.. 
Washington,  D.C.  20552. 

The  OTS  invites  comments  on: 

(1)  Whether  the  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  agency's  fimctions, 
including  whether  the  information  has 
practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the 
information  collections; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  including  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Respondents/recordkeepers  are  not 
required  to  respond  to  the  collections  of 
information  unless  they  display  a 
currentiy  valid  OMB  control  number. 

VI.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfimded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
fiederal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this 
proposed  rule  simplifies  existing 
procedures  and  should  reduce 
regulatory  burden.  The  OTS  has 
determined  that  the  proposed  rule  will 
not  result  in  expenditures  by  state,  local 
or  tribal  governments  or  by  the  private 
sector  of  $100  million  or  more. 
Accordingly,  this  rulemaking  is  not 
subject  to  section  202  of  the  Unfunded 
Mandates  Act 


ListofSubiects 

12  CFR  Part  516 

Administrative  practice  and 
procedure,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  543 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 


12  CFR  Part  545 

Accoimting,  Consumer  protection. 
Credit,  Electronic  funds  transfers. 
Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  552 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

12  CFR  Part  556 

Savings  associations. 

12  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Securities,  Surety  bonds. 

Accordingly,  the  Office  of  Thrift 
Supervision  proposes  to  amend  tide  12, 
chapter  V,  of  the  Code  of  Federal 
Regulations  as  set  forth.below. 

PART  516— APPUCATIONS 
PROCESSING  GUIDEUNES  AND 
PROCEDURES 

1.  The  authority  citation  for  part  516 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552,  559;  12  U.S.C. 
1462a,  1463,  1464,  2901  et  seq. 

S  516.2    [Amended] 

2.  Section  516.2(c)(6)  is  removed  and 
reserved. 

3.  Section  516.5  is  added  to  read  as 
follows: 

S516.5    Comment  procedures. 

(a)  Comments — (1)  General.  If  a 
regulation  incorporates  the  procedures 
set  forth  in  this  section,  public 
comments  in  connection  with  an 
application  or  notice  (collectively 
referred  to  as  applications)  shall  be 
submitted  only  as  provided  in  this 
paragraph  (a),  or  as  otherwise  requested 
by  the  OTS.  A  comment  includes  any 
written  submission  in  favor  of,  or  in 
opposition  to,  the  application. 

(2)  Submission.  Any  p>erson  may  file 
a  written  comment  with  the  OTS  within 
25  days  after  an  application  is  published 
for  public  comment.  The  OTS  will  not 
consider  any  comment  received  after  the 
25-day  comment  period,  unless  the 
commenter  demonstrates  good  cause 


why  it  was  unable  to  submit  a  timely 
comment,  and  the  OTS  concludes  that 
the  comment  addresses  a  significant 
regulatory  concern  and  will  assist  the 
agency  in  the  disposition  of  the 
application. 

13)  Content.  To  be  considered  by  the 
OTS,  a  comment  must  recite  all  relevant 
facts,  including  any  economic  or 
financial  data,  supporting  the 
commenter's  position.  Comments  in 
opposition  must  address  at  least  one  of 
the  regulatory  bases  for  denial,  as  set 
forth  in  the  applicable  regulations, 
recite  relevant  facts  and  supporting  data 
addressing  these  relevant  bases,  and 
address  any  adverse  effects  on  die 
commenter  or  the  community  that  may 
result  from  the  approval  of  the 
application. 

(b)  Conference.  (1)  The  OTS  may 
arrange  a  conference  between  the 
applicant  commenter(s),  and  other 
persons,  if  the  OTS  concludes  that  a 
conference  will  assist  in  the  dis{x>sition 
of  the  application  or  in  the  resolution  of 
any  issues  raised  by  the  application. 
The  OTS  must  provide  the  applicant 
and  commenter(s)  with  at  least  10  days 
notice  of  the  time,  location,  and 
procedures  to  be  followed  at  the 
conference. 

(2)  Application  time  frames.  If  the 
OTS  has  timely  notified  the  applicant 
that  it  intends  to  hold  a  conference 
imder  paragraph  (b)  of  this  section,  the 
time  period  for  automatic  approval  of 
the  application  imder  §  516.2  shall  be 
temporarily  suspended  until  a  record  is. 
developed  sufficient  to  support  a 
determination  on  the  issues  raised  in 
the  comments. 

PART  543— INCORPORATION, 
ORGANIZATION,  AND  CONVERSION 
OF  FEDERAL  MUTUAL 
ASSOCIATIONS 

4.  The  authority  citation  for  part  543 
continues  to  read  as  follows: 

Anthnity:  12  U.S.C.  1462, 1462a.  1463, 
1464, 1467a,  2901  et  seq. 

5.  In  §  543.2,  paragraph  (c)  is  removed 
and  reserved  and  paragraphs  (d)(1), 
(d)(3),  (d)(4).  (e).  (f)  and  (h)(1)  are 
revised  to  read  as  follows: 

f543^    AppiicatkMi  for  permission  to 
organise. 

(d)*  •  "(1)  The  appUcant  shall 
publish  a  public  notice  of  the 
application  to  organize  no  earlier  than 
three  days  before  and  no  later  than  the 
date  of  filing  of  the  application.  The 
applicant  shall  publish  the  notice  in  a 
newspaper  printed  in  the  English 
language  and  having  a  genertJ 
circulation  in  the  community  in  which 
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the  home  office  of  the  new  association 
is  to  be  located.  If  the  OTS  determines 
that  the  primary  language  of  a 
significant  number  of  adult  residents  of 
the  community  is  a  language  other  than 
English,  the  OTS  may  require  that 
notice  also  be  given  simultaneously  in 
the  appropriate  language(s). 
•        •        •        •        • 

(3)  The  OTS  shall  give  notice  of  the 
application  to  the  State  official  who 
supervises  savings  associations  in  the 
State  in  which  the  new  association  is  to 
be  located. 

(4)  The  application  and  all  related 
communications  may  be  inspected  by 
any  person  at  the  Regional  Office  during 
regular  business  hours,  unless  such 
information  is  exempt  firom  public 
disclosure. 

(e)  Submission  of  comments. 
Comments  on  the  application  shall  be 
submitted  in  accordance  with  the 
procedures  specified  in  §  516.5(a)  of  this 
chapter. 

(fi  Conference  procedures.  The  OTS 
may  arrange  a  conference  in  accordance 
with  §  516.5(b)  of  this  chapter. 

*  *  «  *  * 

(h)  •  *  *  (1)  Applications  for 
permission  to  organize  an  interim 
Federal  savings  association  are  not 
subject  to  public  notice  and  comment 
procedures,  and  conference  procedures, 
and  are  not  subject  to  paragraph  (g)(3) 
of  this  section. 


PART  545— OPERATIONS 

6.  The  authority  citation  for  part  545 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463, 1464. 
1828. 

7.  In  §  545.92,  paragraphs  (d),  (e) 
heading,  (e)(2),  and  (f)  are  revised,  and 
paragraphs  (i)  and  (j)  are  removed  to 
read  as  follows: 

S  545.92    Branch  offices. 


(d)  Processing  of  applications/notices. 
Processing  of  ajiplications  and  notices 
shall  be  subject  to  the  following 
procedures: 

(1)  Publication,  (i)  A  Federal  savings 
association  shall  publish  a  public  notice 
of  the  branch  application  or  noUce  no 
earlier  than  three  days  before  and  no 
later  than  the  date  of  the  filing  of  the 
application  or  notice.  The  applicant 
shall  publish  the  notice  in  a  newspaper 
printed  in  the  English  language  and 
having  a  general  circulation  in  the 
conunimity  in  which  the  home  office  of 
the  association  is  located  and  in  the 
community  to  be  served  by  the  branch 
office.  If  the  OTS  determines  that  the 


primary  language  of  a  significant 
number  of  adult  residents  of  either 
commimity  is  a  language  other  than 
English,  the  OTS  may  require  that 
notice  also  be  given  simultaneously  in 
the  appropriate  language. 

(ii)  The  public  notice  shall  be  in 
substantially  the  following  form: 

NOTICE  OF  ESTABLISHMENT  OF  A 
BRANCH  OFFICE  OR  CHANGE  OF 
LOCATION  OF  AN  OFFICE 

This  is  to  inform  you  that  (Association 
Corporate  Title,  City,  Town,  State  and  Zip 
Code)  is  filing  [an]  [application/notice]  with 
the  Office  of  Thrift  Supervision  ("OTS")  for 
permission  to  establish  a  branch  office  to  be 
located  [address  of  branch  office).  This 
[application/notice]  is  filed  under  OTS 
regulations  at  12  CFR  545.92  or  12  CFR 
545.95. 

Anyone  may  comment  in  favor  of,  or  in 
opposition  to.  the  [application/notice)  within 
25  days  of  the  publication  of  this  notice.  To 
be  considered  by  the  OTS,  your  comments 
must  be  filed  in  writing  within  this  time 
period.  Your  comment  must  recite  all 
relevant  facts,  including  any  economic  or 
financial  data,  supporting  your  position.  If 
you  submit  a  comment  in  op(>osition.  you 
must  address  at  least  one  of  the  regulatory 
bases  for  denial,  as  set  forth  in  the  applicable 
regulations,  recite  relevant  facts  and 
supporting  data  addressing  these  bases,  and 
address  any  adverse  effects  on  you  or  the 
conununity  that  may  result  from  the  approval 
of  the  (application/notice). 

You  must  send  three  copies  of  your 
comment  to  the  Regional  Director,  [insert 
name  and  address  of  the  OTS  Regional  Office 
where  the  application/notice  is  filed).  You 
may  view  the  [application/notice]  and  all 
comments  filed  at  the  OTS  Regional  Office, 
except  to  the  extent  that  these  materials  may 
be  exempt  by  law  from  disclosure.  If  you 
have  any  questions  concerning  these 
procedures,  contact  the  OTS  Regional  Office. 

(iii)  Prompdy  after  publication  of  the 
public  notice,  the  savings  association 
shall  transmit  copies  of  the  public 
notice  and  publisher's  affidavit  of 
publication  to  the  OTS. 

(iv)  The  application  or  notice  and  all 
related  communications  may  be 
inspected  by  any  person  at  the  Regional 
Office  during  regiilar  business  hours, 
unless  such  information  is  exempt  fit>m 
public  disclosure. 

(2)  Submission  of  application  or 
notice.  A  Federal  savings  association 
must  comply  with  §  556.5  of  this 
chapter  and  shall  file  the  application 
required  under  §  516.3(b)(2)  of  this 
chapter  or  the  notice  required  vmder 
§  516.3(a)  of  this  chapter  within  three 
days  of  the  publication  of  the  public 
notice  under  paragraph  (d)(1)  of  this 
section. 

(3)  Submission  of  comments. 
Comments  on  the  application  or  notice 
shall  be  submitted  in  accordance  with 
the  procedures  specified  in  §  516.5(a)  of 
this  chapter. 


(4)  Conference  procedures.  The  OTS 
may  arrange  a  conference  in  accordance 
with  §  516.5(b)  of  this  chapter. 

(e)  Approval  of  branch  application. 

*  »  * 

(2)  An  application  shall  be  deemed  to 
be  approved  30  days  after  notification 
that  the  application  is  complete,  unless 
the  OTS  notifies  the  savings  association 
that  it  intends  to  hold  a  conference 
imder  the  procedures  described  in 
§  516.5(b)  of  this  chapter,  or  that  the 
OTS  objects  to  the  application  on  the 
grounds  set  forth  under  paragraph  (e)(1) 
of  this  section. 

(f)  Approval  of  branch  notice.  A 
notice  filed  by  a  Federal  savings 
association  that  qualifies  for  expedited 
treatment  shall  be  deemed  to  be 
approved  30  days  after  its  filing  with  the 
OTS,  unless  the  OTS  notifies  the 
savings  association  that  it  intends  to 
hold  a  conference  under  the  procedures 
described  in  §  516.5(b)  of  this  chapter, 
the  OTS  objects  to  the  application  on 
the  grounds  set  forth  in  paragraph  (e)(1) 
of  this  section;  or  the  OTS  determines 

to  process  the  filing  as  an  application 
under  §  516.3(a)(3)  of  this  chapter.  If  the 
OTS  notifies  the  savings  association  that 
it  intends  to  hold  a  conference,  the 
savings  association  may  not  open  a 
branch  until  the  OTS  provides  a 
notification  of  its  approval. 

•  *        •        •        * 

8.  In  §  545.95,  paragraphs  (a)  and 
(b)(l)(ii)  are  revised  to  read  as  follows: 

§  545.95    Change  of  office  location  and 
redeslgnatlon  of  offices. 

(a)  Eligibility.  A  Federal  savings 
association  may  change  the  permanent 
location  of  its  home  office  or  any 
approved  branch  office,  or  redesignate  a 
home  or  branch  office  subject  to  the 
appropriate  expedited  or  standard 
treatment  procedures  for  establishing  a 
branch  office  set  forth  in  §  545.92  of  this 
part. 

(b)*   *  * 

(D*   *  * 

(ii)  The  applicant  shall  post  notice  of 
the  application  for  25  days  fi'om  the  date 
of  first  publication  in  a  prominent 
location  in  the  office  to  be  closed  or 
redesignated. 


PART  552— INCORPORATION. 
ORGANIZATION,  AND  CONVERSION 
OF  FEDERAL  STOCK  ASSOCIATIONS 

9.  The  authority  citation  for  part  552 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1462, 1462a,  1463, 1464, 
1467a. 

10.  Section  552.2-1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 
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1582.2-1    Procedure  ler  ofgsnlMUon  of 
Federal  slocfc  MsocMlon. 

(a)  Application  for  pennission  to 
organize.  Applicants  may  file  an 
application  for  pennission  to  organize  a 
Federal  stock  association  in  accordance 
with  this  section.  Recommendations  by 
employees  of  the  OTS  regarding 
applications  for  pennission  to  organize 
are  privileged,  confidential,  and  subject 
to  §  510.5  (b)  and  (c)  of  this  chapter.  The 
processing  of  an  application  under  this 
section  shall  be  subject  to  the  following 
procedures: 

(1)  Publication,  (i)  The  applicant  shall 
publish  a  public  notice  of  die 
application  no  earlier  than  three  days 
before  and  no  later  than  the  date  of 
filing  of  the  application.  The  applicant 
shall  publish  the  notice  ina  newspaper 
printed  in  the  English  language  and 
having  a  general  circulation  in  the 
community  in  which  the  home  office  of 
the  new  association  is  to  be  located.  If 
the  OTS  determines  that  the  primary 
language  of  a  significant  number  of 
adult  residents  of  either  community  is  a 
language  other  than  English,  the  OTS 
may  require  that  notice  also  be  given 
simultaneously  in  the  appropriate 
language(s). 

(ii)  Promptly  after  publication  of  the 
public  notice,  the  applicant  shall 
transmit  copies  of  the  public  notice  and 
publisher's  affidavit  of  publication  to 
the  OTS  in  the  same  manner  as  the 
original  filing. 

(iii)  The  application  and  all  related 
communications  may  be  inspected  by 
any  person  at  the  Regional  Office  during 
regular  business  hours,  unless  such 
information  is  exempt  fiom  public 
disclosure. 

(2)  Notification  to  interested  parties. 
The  OTS  shall  give  notice  of  the 
application  to  tibe  State  official  who 
supervises  eavings  associations  in  the 
State  in  which  the  new  association  is  to 
be  located. 

(3)  Submission  of  comments. 
Comments  on  the  application  shall  be 
submitted  in  accordance  with  the 
procedures  specified  in  §  516.5(a)  of  this 
chapter. 

(4)  Conference  procedures.  The  OTS 
may  arrange  a  conference  in  accordance 
with  §  516.5(b)  of  this  chapter. 

•        •        •        *        • 

11.  Section  552.2-2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1552^-2    Procedures  for  organization  of 
interim  Federal  stoci(  association. 

(a)  Applications  for  pennission  to 
organize  an  interim  Federal  savings 
association  are  not  subject  to  public 
notice  and  comment  procedures,  and 


conference  procedtires,  and  are  not 
sidjject  to  §  552.2-l(bX3)  of  this  part 

•        •        •        •        • 

PART  556-.8TATEMENT8  OF  POUCY 

12.  The  authority  citation  for  part  556 
continues  to  read  as  follows: 

Aolhority:  5  U.S.C  552. 559: 12  U.S.C 
1464, 1701J-3: 15  U.S.C  1693-169%. 

13.  Section  556.5  is  amended  by 
revising  paragraph  (c)(4)  to  read  as 
follows: 


|5S6^    BrMfchingbyFadMel 


•  • 


(4)  Comment  procedures.  Comments 
on  applications  for  branches  must  be 
submitted  in  writing  and  factually 
doctunented.  Comment  procedures  are 
set  forth  in  §  516.5  of  this  chapter,  part 
563e  of  this  chapter,  the  OTS 
Application  Processing  Handbook,  and 
other  supervisory  guidance  issued  by 
the  OTS. 


PART  563-OPERATK>NS 

14.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Anthoritjr:  12  U.S.C.  375b,  1462, 1462*. 
1463,  1464,  1487a,  1468, 1817, 1820, 1828, 
3806;  42  U.S.C.  4106. 

15.  Section  563.22  is  amended  by 
revising  paragraphs  (e)(4)  and  (f)(3)  to 
read  as  follows: 

f  563.22    INerger,  consolidation,  purchase 
or  sale  of  assets,  or  assumption  of 
liabilities. 


(e)*  •  • 

(4)  Applications  submitted  under 
paragraph  (a)  of  this  section  shall  be 
subject  to  the  comment  procedures 
specified  in  §  516.5(a)  of  this  chapter, 
except  that  comments  may  be  submitted 
at  any  time  during  the  period  described 
in  paragraph  (e)(2)  of  this  section.  The 
OTS  may  arrange  a  conference  in 
accordance  with  §  516.5(b)  of  this 
chapter. 

*  *        •        •        • 

(f)*   *  • 

(3)  The  OTS  has  notified  the  savings 
association  that  it  intends  to  hold  a 
conference  as  described  in  §  516.5(b)  of 
this  chapter; 

*  •        •        •        • 

Dated:  March  31, 1997. 

By  the  Office  of  Thrift  Supervision. 
Nicolas  P.  Relsiiias. 
Director. 

(FR  Doc.  97-8815  Filed  4-8-97;  8:45  am) 
BiujNO  cooE  crae-oi-p 


DEPARTMENT  OF  THE  TREASURY 
Omoe  of  Thrm  Supervtaien 

12CFRPwt543 

[Na  97-91] 
RiN1i6(MkB«6 

Incofpofllon.  OrgnnlMiw 
Convwaien  of  Federaillumi 


AGENCY:  Office  of  Thrift  Supervision. 
Treasuiy. 

ACTION:  Proposed  rule  with  request  for 
commaots. 


I  The  Office  of  Thrift 
Supervision  (OTS)  proposes  to  amend 
its  regulations  governing  conversions  to 
federal  mutual  savings  sasociations  to 
permit  the  direct  conversioB  of  all  types 
of  mutual  depository  institutions  into 
fedoal  mutual  savings  associations. 
This  proposal  woidd  simplify  the 
conversion  process. 
DATES:  Comments  must  be  received  on 
or  before  June  9,  1997. 
ADDICHES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervisfon,  1700  G 
Street.  NW.,  Washington,  D.C.  20552. 
Attention  Docket  No,  97-31.  These 
submissions  may  be  hand-delivered  to 
1700  G  Street,  NW.,  bom  9.00  a.m.  to 
5:00  p.m.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
Number  (202)  906-7755;  or  they  may  be 
sent  by  e-mail: 

public.infodots.treas.gov.  Those 
commenting  by  e-mail  should  include 
their  name  and  telephone  number. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  NW.,  from 
9:00  a.m.  until  4:00  p.m.  on  business 
days. 

FOR  FtiRTHER  INFORMATION  CONTACT: 
Scott  Ciardi,  Senior  Analyst,  Corporate 
Activities  Division  (202/906-6960): 
David  A.  Permut,  Counsel  (Banking  and 
Finance)  (202/906-7505)  or  Kevin  A. 
Corcoran,  Assistant  Chief  Counsel  for 
Business  Transactions  (202/906-6962), 
Business  Transactions  Division,  Chief 
Coimsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC.  20552. 

SUPPI.EMENTARY  INFORMATION: 

I.  Background 

Various  types  of  depository 
institutions  have  expressed  interest  in 
converting  to  a  federal  savings 
association  charter.  ■  The  OTS  has 


■  Section  2(5)  of  the  Home  Ownen'  Loan  Act 
defines  "federal  lavings  associatioo*"  to  include 

CootiniMd 
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received,  for  example,  inquiries  from 
credit  unions  and  commercial  banks  on 
the  process  of  converting  to  a  federal 
thrift  charter.  Depository  institutions 
may  determine  that  because  their 
businesses  focus  on  housing  or 
consumer  credit  needs,  these  operations 
may  be  conducted  most  efficiently 
through  a  federal  thrift  charter.  The 
Home  Owners'  Lctan  Act  (HOLA)  ^  sets 
forth  the  purposes  of  a  federal  tMHft 
charter  as  providing  for  the  deposit  of 
funds  and  for  the  extension  of  credit  for 
homes  and  other  goods  and  services.^ 

The  OTS  has  long  taken  the  position 
that  depository  institutions  should  be 
free  to  operate  under  whatever  charter 
best  suits  their  business  needs, 
consistent  with  safety  and  soundness. 
To  that  end,  the  OTS  has  granted  federal 
savings  associations  explicit  authority  to 
convert  directly  to  a  bank  charter,*  and 
has  promulgated  regulations  enabling 
stock  depository  institutions  to  convert 
directiy  to  a  federal  stock  savings 
association  charter.^  The  purpose  of 
today's  proposed  regulation  is  to  permit 
mutiial  depository  institutions  to 
convert  directly  to  a  savings  association 
charter. 

n.  Cnrrmt  Law 

Sections  5(i)  and  5(o)  of  the  HOLA 
provide  for  direct  conversions  of, 
respectively,  state  savings  associations 
and  state-chartered  savings  banks  that 
are  Bank  Insurance  Fund  members  to  a 
federal  charter.*  Separately,  pursuant  to 
Section  5(a)  of  the  HOLA,  the  OTS  has 
promulgated  a  regulation  permitting  the 
direct  conversion  to  a  federal  stock 
savings  association  charter  of  any  stock 
depository  institution  that  is,  or  is 
eligible  to  become,  a  member  of  a 
Federal  Home  Loan  Bank.'' 

Depository  institutions  in  mutual  or 
stock  form  also  may  convert  to  a  federal 
association  charter  indirectly,  by 
obtaining  a  new  federal  savings 
association  charter,  and  causing  the 
existing  institution  to  combine  with  the 
new  federal  association  in  a  merger  or 
purchase  and  assumption  transaction.* 
This  method,  however,  is  more 
burdensome  to  the  applicant  because  it 


fBderal  savings  asaocUtioas  and  fsderal  savings 
banks.  Accordingly,  refersnces  ber«in  to  Meral 
savings  associations  include  fedaraJ  savings  banks. 

>12US.C  1461e(seq. 

M2U.S.C  1464. 

•12CFR5S2.2-7. 

>12CFR  552.2-6. 

•12  U.S.C  14M  (i)  and  (o). 

'12  CFR  552.2-6. 

*Tba  authority  for  fsdaral  mutual  and  stock 
asaociations  to  angaga  in  those  types  of  tiansactJOBS 
is  sat  fotth  at  12  CFR  546.2  and  S52.13. 
respectively. 


involves  several  different  regulatory 
approvals. 

Section  5(a)  is  a  broad  grant  of 
authority  to  the  Director  of  the  OTS, 
encompassing  (among  other  things), 
approval  of  direct  conversions  of  mutual 
depository  institutions  to  a  federal 
mutual  charter.  Section  5(a)  authorizes 
the  Director  of  the  OTS,  under  such 
regulations  as  the  Director  may 
prescribe,  to  provide  for  the 
organization,  examination,  operation 
and  regulation  of  federal  savings 
associations.  Section  5(a)  of  the  HOLA 
gives  the  OTS  plenary  authority  to 
provide  for  the  organization  and 
regulation  of  federal  savings 
associations,  consistent  with  the  "best 
practices"  of  thrift  institutions  in  the 
United  States  and  for  the  purpose  of 
encouraging  such  institutions  to  provide 
credit  for  housing  safely  and  soundly.' 

In  addition,  recent  revisions  to  HOLA 
provisions  governing  permissible 
investments  (Section  5(c)),  and  to  its 
definition  of  "qualified  thrift 
investment"  (Section  10(m))  reflect  a 
congressional  intent  for  federal  savings 
associations  and  savings  banks  to  have 
a  significant  role  in  many  kinds  of 
consumer  finance,  as  well  as  in  home 
mortgage  lending.  >°  The  OTS  believes 
that  non-thrift  depository  institutions 
that  conclude  that  their  operations  in 
providing  credit  for  housing  and  other 
consumer-related  purposes  make  the 
federal  savings  association  charter  the 
optimal  charter  should  be  able  to 
convert  to  that  charter  without 
encountering  uimecessary  regidatory 
burdens. 

The  OTS  already  has  amended  its 
regulations  to  facilitate  the  direct 
conversion  of  stock  depository 
institutions  to  federal  stock  savings 
associations. ' '  The  OTS  has  now 
determined,  pursuant  to  its  Section  5(a) 
authority,  to  amend  its  regulations  to 
fecilitate  direct  conversions  of  mutual 
depository  institutions  to  a  federal 
mutual  thrift  charter. 

m.  Propoaed  AmandnientB 

The  proposed  rule  would  revise  12 
CFR  543.8  and  543.9  to  permit  any  type 
of  mutual  depository  institution  to 
convert  to  a  federal  mutual  savings 
association.  The  proposed  rule  would 
apply  all  existing  regulatory 
requirements  currenUy  applicable  to 
direct  conversions  by  state  mutual 
associations  and  savings  banks  to  this 
expanded  class  of  applicants  and  would 


•12  U  S.C  1464(a). 

">See  Economic  Growth  and  Ragulatmy 
Paperwork  Reduction  Act  of  1996.  Pub.  L  104-200, 
section  2303(aHe).  (g).  110  SUt.  3009  (codified  in 
portions  of  12  U.5.C  1464(b).  (c).  1467a(m)). 

■•  12  CFK  552.2-6. 


revise  Sections  543.8  and  543.9  as 
described  below.  Proposed  Section 
543.8  would  permit  conversion  subject 
to  three  requirements. 

First,  the  institution  must,  upon 
consummation  of  the  conversion,  have 
deposits  insured  by  the  Federal  Deposit 
Insurance  (Dorporation  ("FDIC").  See 
a7so  §  543.9(c)(3). 

Second,  the  depository  institution,  in 
accomplishing  the  conversion,  must 
comply  with  all  applicable  state  and 
federal  statutes  and  regulations,  and 
OTS  policies,  and  obtain  all  necessary 
regulatory  and  member  approvals.  This 
provision  requires,  among  other  things, 
that  the  converting  depository 
institution  have  authority  to  convert  to 
a  federal  association  under  the  statutes 
and  regulations  applicable  to  the 
converting  institution,  and  the 
conversion  be  approved  by  a  vote  of  its 
members  pursuant  to  the  laws 
applicable  to  the  converting  institution. 

Third,  depository  institutions 
converting  to  a  federal' mutual 
association  charter  must  conform  with 
the  investment  limitations  of  Section 
5(c)  of  the  HOLA  '^  within  a  time  frame 
prescribed  by  the  OTS.  Section  552.2- 
6  of  the  OTS  regulations  already 
contains  this  requirement  for  federal 
stock  associations. 

The  proposal  also  would  revise 
Section  543.9(a)  to  set  forth  the  filing 
requirements.  Section  543.9(c)  would  be 
revised  to  eliminate  the  statement  that 
the  OTS  will  not  consider  the 
application  of  a  converting  institution 
not  insured  by  the  FDIC  imtil  the  FDIC 
completes  an  eligibility  examination. 
The  OTS  does  not  believe  it  is  necessary 
to  delay  consideration  of  an  application 
until  the  eligibility  examination  has 
been  completed.  Moreover,  the  OTS  has 
the  ability  to  deem  a  conversion 
application  incomplete,  if  processing  of 
the  application  hinges  on  the  final 
results  of  the  eligibility  examination, 
under  the  application  processing 
procedures  at  Section  516.2. 

In  addition.  Section  543.9(c)  would  be 
revised  to  provide  expliciUy  that  the 
OTS  will  consider  applications  to 
convert  to  a  federal  mutual  charter 
under  the  standards  set  forth  at  section 
5(e)  of  the  HOLA,  as  well  as  Section 
543.2(gJ.  Moreover  the  revised 
regulation  would  explicitiy  state  that 
converting  institutions  that  have  been  in 
existence  as  depository  institutions  for 
less  than  three  years  will  be  subject  to 
all  approval  criteria  and  other    * 
requirements  applicable  to  de  novo 
federal  associations.'^ 


"12  U.S.C  1464(c). 
"See  12  CFR  571.6. 
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IV.  Solicitation  of  Comments 

The  OTS  invites  public  comment  on 
all  aspects  of  the  proposal. 

V.  Executive  Order  12866 

The  Director  of  the  OTS  has 
determined  that  this  proposed  rule  does 
not  constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

VI.  Regulatory  Flexibility  Act  Analysis 

Puirsuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OTS 
certifies  that  this  proposal,  which  will 
reduce  regulatory  burdens,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  small  entities  utilizing  the 
regulation  may  be  able  to  reduce  the 
number  of  applications  they  must  file  in 
order  to  convert  to  a  federal  charter. 
Accordingly,  an  initial  Regulatory 
Flexibility  Analysis  is  not  required. 

Vn.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfimded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditures  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  or  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required.  Section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OTS  has  determined  that  the 
proposed  rule  will  not  result  in 
expenditures  by  state,  local,  or  tribal 
governments  or  by  the  private  sector  of 
$100  million  or  more.  Accordingly,  this 
rulemaking  is  not  subject  to  Section  202 
of  the  Unfunded  Mandates  Act 

List  of  Subiects  in  12  CFR  Part  543 

Conversions,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

Accordingly,  the  Office  of  Thrift 
Supervision  proposes  to  amend  chapter 
V,  title  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 

PART  543— INCORPORATION, 
ORGANIZATION,  AND  CONVERSION 
OF  FEDERAL  MUTUAL 
ASSOCIATIONS 

1.  The  authority  citation  for  part  543 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463. 
1464. 1467a,  2901  et  seq. 


2.  Section  543.8  is  amended  by 
revising  the  heading  and  paragraph  (a) 
to  read  as  follows: 

f  543.8    Conversion  of  depository 
institutions  to  Federal  mutust  chsrter. 

(a)  With  the  approval  of  the  OTS,  any 
depository  institution,  as  defined  in 
§  552.13  of  this  chapter,  that  is  in 
mutual  form  may  convert  into  a  Federal 
mutual  savings  association,  provided 
tiiat: 

(1)  The  depository  institution,  upon 
conversion,  will  have  deposits  insured 
by  the  Federal  Deposit  Irisurance 
Corporation; 

(2)  The  depository  institution,  in 
accomplishing  the  conversion,  complies 
with  all  applicable  state  and  federal 
statutes  and  regulations,  and  OTS 
policies,  and  obtains  all  necessary 
member  approvals;  and 

(3)  The  resulting  Federal  mutual 
association  conforms  within  the  time 
prescribed  by  the  OTS  to  the 
requirements  of  section  5(c)  of  the  Home 
Owners'  Loan  Act. 

•  •        •        •        • 

3.  Section  543.9  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (c)  to 
read  as  follows: 

§  543.9    Application  for  conversion  to 
Federal  mutual  charter. 

(a)  Filing.  Any  depository  institution 
that  proposes  to  convert  to  a  Federal 
mutual  association  as  provided  in 
§  543.8  shall,  after  approval  by  its  board 
of  directors,  file  in  accordance  with 
§  516.1  of  this  chapter  an  application  on 
forms  obtained  from  the  OTS.  The 
applicant  shall  submit  any  financial 
statements  or  other  information  the  OTS 
may  require. 

*  *        •        •        • 

(c)  Action  on  application.  The  OTS 
will  consider  such  application  and  any 
information  submitted  therewith,  and 
may  approve  the  application  in 
accordance  with  section  5(e)  of  the 
Home  Owners'  Loan  Act  and 
§  543.2(g)(1).  Converting  depository 
institutions  that  have  been  in  existence 
less  than  three  years  will  be  subject  to 
all  approval  criteria  and  other 
requirements  applicable  to  de  novo 
Federal  associations.  Approval  of  an 
application  and  issuance  by  the  OTS  of 
a  charter  will  be  subject  to: 

Dated:  April  2, 1997. 

By  the  OfBce  of  Thrift  Supervision. 
Nicolas  P.  Retsinas, 
Director. 

IFR  Doc.  97-8952  Filed  4-8-97;  8:45  am] 
BIUJNQ  CODE  STIO-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  25 

[Docket  No.  NM-139,  Notice  No.  SC-97-2- 
NM] 

Special  Conditions:  llyushin  Aviation 
Complex  Model  II-96T  Airplane 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  llyushin  Aviation 
Complex  Model  n-96T  airplane.  This 
airplane  will  have  novel  and  unusual 
design  features  when  compared  to  the 
state  of  technology  envisioned  in  the 
airworthiness  standards  of  part  25  of  the  < 
Federal  Aviation  Regulations  (FAR). 
This  document  contains  the  additional 
safety  standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  airworthiness  standards  of  part  25. 
DATES:  Comments  must  be  received  on 
or  before  May  27, 1997. 

ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Assistant 
Chief  Counsel,  Attn:  Rules  Docket 
(ANM-7),  Docket  No.  NM-139,  1601 
Lind  Avenue  SW.,  Renton,  Washington, 
98055-4056;  or  delivered  in  duplicate  to 
the  Office  of  the  Assistant  Chief  Counsel 
at  the  above  address.  Comments  must  be 
marked:  Docket  No.  NM-139. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATKM  CONTACT: 
John  Hickey,  FAA,  International 
Program  Manager,  ANM-102,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  WA  98055-4056; 
telephone  (206)  227-2128. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the   ~~ 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  further  rulemaking 
action  on  this  proposal  is  taken.  The 
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proposals  contained  in  this  notice  may 
be  changed  in  Ught  of  the  comments 
received.  All  conments  received  will  be 
available  in  the  Rules  Docket,  both 
before  and  after  the  closing  date  for 
comments,  for  examination  by 
interested  p>arties.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerning  this 
rulemaidng  will  be  Hied  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  NM-139."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 

Background 

Ilyushin  Aviation  Complex,  45 
Leningradsky  Prospect,  Moscow, 
125190,  Russia,  has  applied  for  Russian 
type  certification  of  their  Model  I1-96T 
airplane  by  the  Aviation  Register  (AR)  of 
the  Interstate  Aviation  Committee  in 
accordance  with  existing  AR  standards. 
The  AR  is  authorized  to  perform 
airworthiness  certification  functions  on 
behalf  of  the  Commonwealth  of 
Independent  States,  including  the 
Russian  government.  In  addition, 
Ilyushin  apphed  for  U.S.  type 
certification  of  the  Model  11-96T  on 
February  16, 1993. 

Section  21.29  of  14  CFR  part  21  of  the 
Federal  Aviation  Regulations  (FAR) 
prescrit>es  a  reciprocal  bilateral 
agreement  between  the  U.S.  and 
exporting  coimtry  as  a  requirement  for 
consideration  of  U.S.  design  or 
airworthiness  approval  of  an  imported 
aeronautical  product.  Such  agreements 
are  known  as  bilateral  aviation  safety 
agreements  (BASA).  Although  the  U.S. 
does  not  presently  have  a  BASA  with 
Russia  providing  reciprocal  acceptance 
of  transport  category  airplanes,  the  FAA 
is  working  with  the  AR  and  Russian 
government  officials  to  conclude  an 
agreement  of  this  nature.  FAA  Advisory 
Circular  (AC)  21-23,  Airworthiness 
Certification  of  Civil  Aircraft,  Engines, 
Propellers,  and  Related  Products 
Imported  to  the  United  States,  provides 
further  guidance  in  this  regard. 

A  BASA  with  Russia  may  be 
concluded  following  successful 
completion  of  an  assessment  by  the 
FAA  and  the  AR  of  each  other's 
technical  competence  and  regulatory 
capability  for  performing  airworthiness 
certification  functions.  The  scope  of  the 
agreement  is  defined  by  each  authority 
in  Implementation  F^rocedure*.  FAA 
type  certification  of  the  Model  I1-96T 
transport  airplane  is  therefore 
conditional  upon  successful 


implementation  of  a  BASA  with  Russia, 
providing  acceptance  of  transport 
category  airplanes. 

One  of  the  key  elements  of  any  BASA 
assessment  program  is  the  shadow 
certification  program.  Under  the 
Russian  shadow  certification  program, 
FAA  specialists  are  "shadowing"  their 
AR  counterpart  specialists  during  AR 
certification  of  an  example  of  the 
aeronautical  product  that  the  BASA  is 
intended  to  cover.  This  program  is 
intended  to  provide  FAA  assessment 
specialists  with  ample  opportunity  to 
evaluate  the  AR  certification  process 
and  the  AR  specialists'  technical 
competencies  to  support  the 
airworthiness  authority  responsibilities 
inherent  in  a  bilateral  agreement.  The 
Ilyushin  Model  I1-96T  was  selected  as 
the  product  for  this  shadow  certification 
which,  if  successful,  would  lead  to  a 
U.S.-Russia  BASA.  Conclusion  of  the 
BASA  and  related  implementation 
procedures  would,  in  turn,  be  followed 
by  issuance  of  a  U.S.  type  certificate  for 
that  model. 

Under  the  anticipated  provisions  of 
the  future  BASA,  the  AR  has  elected  to 
certify  that  the  Model  I1-96T  complies 
with  the  AP-25  type  certification 
standards,  plus  any  additional 
requirements  identified  by  the  FAA  to 
ensure  an  equivalent  level  of  safety  to 
that  provided  by  the  U.S.  type 
certification  standards.  The  AP-25 
airworthiness  standards,  which  were 
developed  as  the  successor  to  the 
NLGS-3  standards  of  the  former  Soviet 
Union,  were  approved  by  the  AR  in 
November  1993  and  implemented  in 
Russia  in  July  1994.  These  standards 
have  also  been  accepted  by  many  of  the 
other  Commonwealth  of  Independent 
States  for  type  certification  of  transport 
category  airplanes.  They  were 
established  after  extensive 
harmonization  with  part  25  of  the  FAR 
and  the  European  Joint  Airworthiness 
Requirements  (JAR}-25.  The  AP-25 
standards  are  similar  to  part  25  of  the 
FAR;  however,  there  are  certain 
specified  differences  in  the 
requirements  of  the  two  documents. 

Based  on  the  application  date  of 
February  16,  1993.  the  U.S.  type 
certification  standards  are  part  25  of  the 
FAR,  as  amended  by  Amendments  25- 
1  through  25-77,  and  the  special 
conditions  proposed  in  this  notice.  In 
addition,  the  type  certification  basis 
includes  the  sections  of  part  25,  as 
amended  by  Amendment  25—80, 
pertaining  to  lightning  protection. 
Compliance  with  those  sections  is 
required  under  the  provisions  of 
§21.17(a)(l)(ii). 

Because  the  AR  has  elected  to  certify 
that  the  Model  I1-96T  complies  with  the 


Russian  type  certification  standards,  the 
FAA  will  make  a  comparison  of  the 
Russian  type  certification  basis  and  the 
U.S.  type  certification  standards 
described  above.  Based  on  this 
comparison,  the  FAA  will  prescribe  any 
additional  requirements  that  are 
necessary  to  ensure  that  the  Model  II- 
96T  meets  a  level  of  safety  equivalent  to 
that  provided  by  the  U^S.  type 
certification  standards.  For  U.S. 
clarification  of  the  Model  I1-96T,  the 
FAA  will  therefore  accept  the  Russian 
type  certification  basis,  plus  any 
additional  requirements,  and  the  special 
conditions  proposed  in  this  notice.  As 
the  program  progresses,  other  features  of 
the  Model  I1-96T  may  be  determined  to 
be  novel  or  unusual.  The  equivalent 
certification  basis  may  therefore  include 
other  special  conditions  or  exemptions 
not  pertinent  to  the  special  conditions 
proposed  in  this  notice. 

Since  noise  certification  and  emission 
requirements  are  beyond  the  scope  of 
the  possible  future  bilateral  agreement, 
the  FAA  will  make  findings  of 
compliance  with  the  applicable  U.S. 
noise,  fuel  venting,  and  exhaust 
emission  requirements.  The  U.S.  noise 
certification  basis  for  the  Model  I1-96T 
is  14  CFR  part  36  of  the  FAR,  as 
amended  by  Amendments  36-1  through 
36-21,  and  any  subsequent  amendments 
that  are  applicable  on  the  date  on  which 
the  U.S.  type  certificate  is  issued.  In 
addition  to  compliance  with  part  36,  the 
statutory  provisions  of  Public  Law  92- 
574,  "Noise  Control  Act  of  1972." 
require  that  the  FAA  issue  a  finding  of 
regulatory  adequacy  pursuant  to  Section 
611  of  that  Act.  The  Model  I1-96T  must 
also  comply  with  the  fuel  venting  and 
exhaust  emission  requirements  of  14 
CFR  part  34  of  the  FAR,  as  amended  by 
Amendment  34—1 ,  and  any  subsequent 
amendments  that  are  applicable  on  the 
date  the  type  certificate  is  issued. 

Special  conditions  are  prescribed 
under  the  provisions  of  §  21.16  of  the 
FAR  when  the  applicable  regulations  for 
type  certification  do  not  conttdn 
adequate  or  appropriate  standards 
because  of  novel  or  unusual  design 
features.  As  discussed  below,  the  new 
Ilyushin  Model  I1-96T  airplane 
incorporates  a  number  of  such  design 
features. 

I1-96T  Design  Features 

General 

The  Model  I1-96T  airplane  presented 
for  U.S.  type  certification  is  a  long 
range,  four  engine,  transport  category 
cargo  airplane  powered  by  four  (4)  I^tt 
&  Whitney  PW2337  engines  with  37,500 
lbs.  thrust  ratings  and  incorporating 
Rockwell/Collins  avionics.  It  is 
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designed  to  be  flown  by  a  two-man 
crew;  however,  it  incorporates  seats  for 
2  additional  crewmembers.  The  airplane 
is  intended  for  cargo  operation  only  and 
is  designed  to  carry  cargo  on  main  and 
lower  decks.  The  aircraft  cargo  loading 
system  includes  a  large  main  deck  cargo 
door  (15.91  feet  x  9.43  feet)  and  two 
lower  deck  cargo  doors  (8.69  feet  x  5.74 
feet).  The  main  cargo  compartment  on 
the  upper  deck  has  a  volume  of  20,480 
cubic  feet  and  can  accommodate  25  P- 
6  pallets.  The  two  cargo  compartments 
on  the  lower  deck  have  a  total  volume 
of  6,900  cubic  feet,  and  can 
accommodate  a  total  of  32  LD-3 
containers  or  9  P-6  pallets.  The  I1-96T 
has  a  maximum  takeoff  weight  of 
595,240  lbs.  and  a  maximum  landing 
weight  of  485,000  lbs.  The  maximum 
cruise  altitude  is  43,000  feet. 

The  structure  of  the  I1-96T  is 
generally  of  conventional  design  and 
construction.  The  landing  gear  system 
employs  a  center  landing  gear  for  use 
during  ground  handling  conditions  with 
heavy  airplane  weights.  The  structural 
design  also  makes  use  of  an  electronic 
flight  control  system  which  provides  the 
potential  for  a  wide  range  of  structural 
and  system  interactions. 

The  Model  I1-96T  flight  control 
system  is  an  electro-hydromechanical 
system  utilizing  both  fly-by-wire  (FBW) 
and  conventional  mechanical  (cables 
and  push-pull  rods)  Unkages  between 
pilot  control  column  and  control  surface 
hydraulic  actuators  in  two 
simultaneously  operated  and 
synchronized  channels.  The 
conventional  mechanical  channel,  in 
normal  operation,  functions  as  a  passive 
redundancy  of  the  FBW  channel  and 
provides  feedback  to  the  pilots  via  the 
Automatic  Feel  Load  System. 

Hydraulic  power  to  the  flight  control  - 
system  is  simultaneously  provided  by 
four  independent  hydraulic  systems. 
Functions  are  shared  among  these 
systems  in  order  to  ensure  airplane 
control  in  the  event  of  loss  of  one,  two, 
or  three  systems.  The  four  systems  are 
pressurized  by  variable  displacement 
pumps  driven  by  the  engine  accessory 
gearbox.  In  addition,  the  systems  can  be 
powered  by  electrically  driven  pumps. 
A  ram  air  turbine  (RA'H-driven  piunp  is 
available  as  an  emergency  hydraulic 
power  source. 

Normal  electrical  power  is  supplied 
by  four  constant  fi^quency  generators, 
one  on  each  engine.  An  auxiliary  power 
unit  (APU)  providing  electrical  and 
hydraulic  supply  is  available  for  ground 
use  only  and  is  not  used  in  flight.  Five 
batteries  provide  an  alternative  source 
of  electrical  power  for  loads  required  to 
continue  safe  flight  and  landing  in  the 
case  of  £Eulure  of  four  generators. 


The  engine  control  system  consists  of 
a  dual-channel  electronic  engine  control 
(EEC)  mounted  on  the  fan  case -of  each 
engine.  Each  EEC  interfaces  with 
various  airplane  computer  systems.  The 
EEC  provides  gas  generator  control, 
engine  limit  protection,  powCT 
management,  thrust  reverser  control, 
and  engine  parameter  inputs  for  the 
flight  deck  displays.  The  engine  EEC 
and  associated  airplane  related  systems 
form  the  complete  propulsion  control 
system. 

Pitch  and  roll  control  inputs  are  made 
through  conventional  flight  deck  central 
control  columns.  The  flight  instruments 
are  displayed  on  six  cathode  ray  tube 
(CRT)  displays.  Two  CRT's  are  mounted 
directly  in  fi-ont  of  both  the  pilot  and 
copilot  and  display  primary  flight 
instnmients  and  navigational 
information.  The  other  two  CRT's  are 
located  in  the  center  of  the  instrument 
panel  and  display  engine  parameters, 
warnings,  and  system  diagnostics. 

The  proposed  type  design  of  the 
Model  I1-96T  contains  novel  or  unusual 
design  features  not  envisioned  by  the 
applicable  part  25  airworthiness 
standards  and  therefore  special 
conditions  are  considered  necessary  in 
the  following  areas: 

Airframe 


1.  Center  Landing  Gear 

The  Ilyushin  I1-96T  landing  gear 
arrangement  includes  a  center  braking 
landing  gear  under  the  fuselage.  The 
center  main  landing  gear  does  not  differ 
from  that  of  the  right  or  left  main 
landing  gear  in  construction  and 
performs  the  same  functions.  The 
current  landing  gear  design  criteria  are 
applicable  to  conventional  landing  gear 
arrangements.  Therefore,  to  provide 
additional  taxi,  takeoff,  and  landing 
criteria  for  this  arrangement.  Special 
Condition  No.  1  is  proposed. 

2.  Design  Maneuver  Requirements 

In  a  conventional  airplane  with  a 
hydro-mechanical  flight  control  system, 
pilot  inputs  directly  affect  control 
surface  movement  (both  rate  and 
displacement)  for  a  given  flight 
condition.  In  the  I1-96T,  the  pilot's 
control  and  the  flight  control  surfaces 
are  connected  through  the  electronic 
flight  control  system,  which  introduces 
additional  surface  movements  based  on 
its  design  control  laws.  The  control 
surface  movement  during  maneuvers 
differs  from  the  pilot  control 
displacements  in  terms  of  both  rate  and 
displacement.  The  additional  effects  of 
the  electronic  flight  control  system  are 
not  reflected  in  the  current  FAR. 


Therefore,  Special  Condition  No.  2  is 
proposed. 

3.  Interaction  of  Systems  and  Structure 

The  Ilyushin  Model  I1-96T  is 
equipped  with  an  electrical  flight 
control  system  and  a  load  alleviation 
system  that  effects  both  gust  and 
maneuver  loads.  These  systems  can 
directly,  or  as  a  resuh  of  failure  or 
malfunction,  affect.structural 
performance.  This  degree  of  system  and 
structures  interaction  was  not 
envisioned  in  the  structural  design 
regulations  of  part  25  of  the  FAR  for 
transport  airplanes.  To  provide 
comprehensive  criteria  in  which  the 
stmctiu^l  design  safety  margins  are 
dependent  on  systems  reUability, 
Special  Condition  No.  3  is  proposed. 

Systems 

4.  Protection  &x)m  Unwanted  Effects  of 
High  Intensity  Radiated  Fields  (HIRF) 

The  use  of  fly-by-wire  designs  to 
command  and  control  engines  and  flight 
control  surfaces  increases  the  airplane's 
susceptibiUty  to  HIRF  sources  external 
to  the  airplane.  The  airworthiness 
regulations  do  not  provide  adequate 
requirements  for  protection  from 
unwanted  effects  of  HIRF. 

High  intensity  radiated  fields  have  the 
potential  to  cause  adverse  and 
potentially  hazardous  effects  on  fly-by- 
wire  systems  if  design  measures  are  not 
taken  to  ensure  the  immunity  of  such 
systems.  This  is  particularly  true  with 
the  trend  toward  increased  power  levels 
bom  ground  based  transmitters  and  the 
advent  of  space  and  satellite 
communications. 
.     The  Model  I1-96T  is  being  designed 
with  electrical  interfaces  between  crew 
inputs  and  (1)  the  flight  control 
siufaces,  and  (2)  the  engines.  The 
interfaces,  and  the  interconnection 
among  the  electronic  subsystems 
controlling  these  functions,  can  be 
susceptible  to  disruption  of  both 
command/response  signals  and  the 
operational  mode  logic  as  a  result  of 
electrical  and  magnetic  interference. 
Traditional  airplane  designs  have 
utilized  mechanical  means  to  connect 
the  primary  flight  controls  and  the 
engine  to  the  flight  deck.  Tliis 
traditional  design  results  in  control 
paths  that  are  substantially  immune  to 
the  effects  of  HIRF.  A  special  condition 
is  required  to  ensure  that  critical  and 
essential  systems  be  designed  and 
installed  to  preclude  component 
damage  and  system  upset  or 
malfunction  due  to  the  unwanted  effects 
of  HIRF.  Therefore.  Special  Condition 
No.  4  is  proposed. 
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Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  §  11.49  after  public 
notice,  as  required  by  §§11.28  and 
11.29(b),  effective  October  14. 1980.  and 
become  part  of  the  type  certification 
basis  in  accordance  with  §  21.17(a)(2). 

These  special  conditions  woidd  be 
applicable  initially  to  the  Uyiishin 
Model  I1-96T  airplane.  Should  Ilyushin 
Aviation  Complex  apply  at  a  later  date 
for  a  change  to  the  type  certificate  to 
include  another  model  incorporating  the 
same  novel  or  unusual  design  foatures, 
the  special  conditions  would  apply  to 


that  model  as  well  under  the  provisions 
of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain 
uniisual  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule 
of  general  applicability  and  afiiects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Antiwrtty:  49  U.S.C.  106(g).  40113,  44701. 
44702,  44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 


Ilyushin  Aviation  Complex  Model  II- 
96T  series  airplanes. 

1.  Center  Landing  Gear 

Notwithstanding  §  25.477  of  the  FAR. 
the  requirements  of  §§  25.473  and 
25.479  through  §  25.485  apply,  except  as 
noted: 

(a)  In  addition  to  the  requirements  of 
§  25.473,  landing  should  be  considered 
on  a  level  runway  and  on  a  runway 
having  a  convex  upward  shape  that  may 
be  approximated  by  a  slope  of  1.5 
percent  with  the  horizontal  at  main 
landing  gear  stations.  The  maximum 
loads  determined  from  these  two 
conditions  must  be  applied  to  each 
main  landing  gear  and  to  the  center 
landing  gear. 

(b)  The  requirements  of  §  25.483 
apply  and,  in  addition,  the  condition 
represented  by  the  following  figure  also 
applies: 

BHJJNO  CODE  4t10-13-M 
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(c)  In  lieu  of  the  requirements  of 
§  25.485,  the  following  apply: 

(1)  The  airplane  is  considered  to  be  in 
the  level  attitude  with  only  the  main 
and  central  wheels  contacting  the 
ground. 

(2)  Vertical  reactions  of  one-half  of  the 
maximum  vertical  reaction  obtained  at 
each  main  and  center  gear  in  the  level 
landing  conditions  should  be 
considered.  The  vertical  loads  must  be 
combined  with  side  loads  that  for  the 
main  gear  are  0.8  of  the  vertical  reaction 
(on  one  side)  acting  inward  and  0.6  of 
the  vertical  reaction  (on  the  other  side) 
acting  outward,  and  for  the  center  gear 
are  0.7  of  the  vertical  reaction  acting  in 


the  same  direction  as  main  gear  side 
loads.  (Drag  load=0) 

(d)  In  addition  to  the  requirements  of 
§  25.489,  "Ground  handling 
conditions,"  the  following  applies:  The 
airplane  should  be  considered  to  be  on 
a  level  nmway  and  on  a  runway  having 
a  convex  upward  shape  that  may  be 
approximated  by  a  slop>e  of  1.5  percent 
with  the  horizontal  at  main  landing  gear 
stations.  The  ground  reactions  must  be 
distributed  to  the  individual  landing 
gear  units  in  a  rational  or  conservative 
manner  (zero  life,  shock  struts  in  the 
static  position). 

(e)  In  lieu  of  the  requirements  of 
§  15.503,  the  following  apply: 

(1)  The  airplane  is  assumed  to  pivot 
about  one  of  the  outer  main  gears  with 


brakes  locked  on  the  selected  gear.  The 
limit  vertical  load  factor  must  be  1.0  and 
the  coefficient  of  friction  must  be  0.8. 

(2)  The  airplane  is  assumed  to  be  in 
static  equilibrium,  with  the  loads  being 
applied  at  the  groimd  contact  points. 

(3)  All  of  the  main  gear  units  must  be 
designed  for  the  scrubbing  or  torsion 

loads,  or  both,  induced  by  pivoting 
during  ground  maneuvers  produced  by: 

(i)  Towing  at  the  nose  gear,  no  brakes 
applied:  and 

(ii)  Application  of  symmetrical  or 
unsynunetrical  forward  thrust  to  aid 
pivoting  and  with  or  without  breaking 
on  the  outside  main  gear  closest  to  the 
pivot  center. 
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(f)  The  following  applies  to  the  center 
landing  gear  in  lieu  of  §  25. 723,  "Shock, 
absorption  tests": 

(1)  The  center  landing  gear  should  not 
fail  in  a  test  demonstrating  its  reserve 
energy  absorption  capacity  at  design 
landing  wei^t,  assuming  airplane  lift 
no  greater  than  the  airplane  weight 
acting  during  an  impact  simulating: 

(i)  A  center  landing  gear  descent 
velocity  of  120  percent  of  the  maximum 
aircraft  descent  velocity  at  the  time  of 
center  lemding  gear  ground  contact;  or 

(ii)  A  12  fps  airplane  landing  impact 
taking  into  account  both  the  main  and 
center  landing  gears  acting  during  the 
impact,  whichever  is  more  critical. 

2.  Design  Maneuver  Requirements 

(a)  Maximum  elevator  displacement 
at  Va.  In  lieu  of  compliance  with 

§  25.33Kc)(l)  of  die  FAR,  die  airplane  is 
assumed  to  be  flying  in  steady  level 
flight  (point  Al  within  the  maneuvering 
envelope  of  §  25.333(b))  and,  except  as 
limited  by  pilot  efforts  specified  in 
§  25.397  concerning  pilot  effort  forces, 
the  cockpit  pitching  control  device  is 
suddenly  moved  to  obtain  extreme 
positive  pitching  acceleration  (nose  up). 
In  defining  the  tail  load  condition,  the 
response  of  the  airplane  must  be  taken 
into  account.  Airplane  loads  which 
occur  subsequent  to  the  point  at  which 
the  normal  acceleration  at  the  center  of 
gravity  exceeds  the  maximum  positive 
limit  maneuvering  factor,  n,  need  not  be 
considered. 

(b)  Pitch  maneuvering  loads  induced 
by  the  system.  In  addition  to  the 
requirements  of  §  25.331(c)  of  the  FAR, 
it  must  be  established  that  pitch 
maneuver  loads  induced  by  the  system 
itself  (e.g.  abrupt  changes  in  orders 
made  possible  by  electrical  rather  than 
mechanical  combination  of  different 
inputs)  are  acceptably  accounted  for. 

(c)  Roll  maneuver  loads.  In  lieu  of 
compliance  with  §  25.349(a)  of  the  FAR, 
the  following  conditions,  speeds,  spoiler 
and  aileron  deflections  (except  as  the 
deflections  may  be  limited  by  pilot 
effort)  must  be  considered  in 
combination  with  an  airplane  load 
factor  of  zero  and  of  two-thirds  of  the 
positive  maneuvering  factor  used  in 
design.  In  determining  the  required 
aileron  and  spoiler  deflections,  the 
torsional  flexibility  of  the  wing  must  be 
considered  in  accordance  with 

§  25.301(b). 

(1)  Conditions  corresponding  to 
steady  rolling  velocities  must  be 
investigated.  In  addition,  conditions 
corresponding  to  maYimnrn  angidar 
acceleration  must  be  investigated.  For 
the  angular  acceleration  conditions,  zero 


rolling  velocity  may  be  assumed  in  the 
absence  of  a  rational  time  history 
investigation  of  the  maneuver. 

(2)  At  Va,  sudden  deflection  of  the 
cockpit  roll  control  up  to  the  limit  is 
assumed.  The  position  of  the  cockpit 
roll  control  must  be  maintained  imtil  a 
steady  roll  rate  is  achieved  and  then 
must  be  retiuned  suddenly  to  the 
neutral  position. 

(3)  At  Vc,  the  cockpit  roll  control 
must  be  moved  suddenly  and 
maintained  so  as  to  achieve  a  rate  of  roll 
not  less  than  that  obtained  in  paragraph 
(2). 

(4)  At  Vd,  the  cockpit  roll  control 
must  be  moved  suddenly  and 
maintained  so  as  to  achieve  a  rate  of  roll 
not  less  than  one  third  of  that  obtained 
in  paragraph  (2)  of  this  paragraph. 

(5)  It  must  also  be  established  that  roll 
maneuver  loads  induced  by  the  system 
itself  (i.e.,  abrupt  changes  in  ordera 
made  possible  rather  than  mechanical 
combination  of  different  inputs)  are 
acceptably  accounted  for. 

(d)  Yaw  maneuver  loads.  In  lieu  of 
compliance  with  §  25.351  of  the  FAR, 
the  airplane  must  be  designed  for  loads 
resulting  from  the  conditions  specified 
in  subparagraphs  (a)  and  (b)  of  this 
paragraph.  Unbalanced  aerodynamic 
moments  about  the  center  of  gravity 
must  be  reacted  in  a  rational  or 
conservative  manner,  considering  the 
principal  masses  furnishing  the  reacting 
inertia  forces.  Physical  limitations  of  the 
airplane  from  the  cockpit  yaw  control 
device  to  the  control  surface  deflection, 

such  as  control  stop  position,  TrunrimiiTn 

power  and  displacement  rate  of  the 
servo  controls,  and  control  yaw  limiters 
may  be  taken  into  account 

(1)  Maneuvering.  At  speeds  from  Vmc 
to  Vd.  the  following  maneuvers  must  be 
considered.  In  computing  the  tail  loads, 
the  yawing  velocity  may  be  assumed  to 
be  zero: 

(i)  With  the  airplane  in  unaccelerated 
flight  at  zero  yaw,  it  is  assumed  that  the 
cockpit  yaw  control  device  (pedal)  is 
suddenly  displaced  (with  critical  rate) 
to  the  maYiTniim  deflection,  as  limited 
by  the  stops. 

(ii)  With  the  cockpit  yaw  control 
device  (pedal)  deflacted  as  specified  in 
subparagraph  (1)  of  this  paragraph,  it  is 
assumed  that  the  airplane  yaws  to  the 
resulting  sideslip  angle  (beyond  the 
static  sideslip  angle). 

(iii)  With  the  airplane  yawed  to  the 
static  sideslip  angle  with  the  cockpit 
yaw  control  device  deflected  as 
specified  in  sub-paragraph  (1)  of  this 
paragraph,  it  is  assumed  that  the  cockpit 
yaw  control  device  is  returned  to 
neutral. 


3.  Interaction  of  Systems  and  Structure 

(a)  General.  For  an  airplane  equipped 
with  flight  control  systems,  load 
alleviation  systems,  or  flutter  control 
systems  that  directiy,  or  as  a  result  of  a 
failure  or  malfunction,  affect  its 
structural  performance,  the  influence  of 
these  systems  and  their  bilure 
conditions  shall  be  taken  into  account 
in  showing  compliance  with  subparts  C 
and  D  of  part  25  of  the  FAR. 

(b)  System  fully  operative.  With  the 
system  fully  operative,  the  following 
apply: 

(1)  Limit  loads  must  be  derived  in  all 
normal  operating  configurations  of  the 
systems  from  all  the  deterministic  limit 
conditions  specified  in  subpart  C,  taking 
into  account  any  special  behavior  of 
such  systems  or  associated  functions,  or 
any  effect  on  the  structvual  performance 
of  the  airplane  that  may  occiu'  up  to  the 
limit  loads.  In  particiilar,  any  significant 
nonlinearity  (rate  of  displacement  of 
control  surface,  thresholds,  or  any  other 
system  nonlinearities)  must  be 
accounted  for  in  a  realistic  or 
conservative  wray  when  deriving  limit 
loads  from  limit  conditions. 

(2)  The  airplane  must  meet  the 
strength  requirements  of  part  25  (static 
strength,  residual  strength),  using  the 
specified  factors  to  derive  ultimate  loads 
from  the  limit  loads  defined  above.  The 
effect  of  nonlinearities  must  be 
investigated  beyond  limit  conditions  to 
ensure  the  behavior  of  the  systems 
presents  no  anomaly  compared  to  the 
behavior  below  limit  conditions. 
However,  conditions  beyond  limit 
conditions  need  not  be  considered  when 
it  can  be  shown  that  the  airplane  has 
design  features  that  make  it  impossible 
to  exceed  those  limit  conditions. 

(3)  The  airplane  must  meet  the 
aeroelastic  stabUity  requirements  of 
§  25.629. 

(c)  System  in  the  failure  condition. 
For  any  system  failure  condition  not 
shown  to  be  extremely  improbable,  the 
following  apply: 

(1)  At  the  time  of  occurrence.  Starting 
from  1  g  level  flight  conditions,  a 
realistic  scenario,  including  pilot 
corrective  actions,  must  be  established 
to  determine  the  loads  occurring  at  the 
time  of  failure  and  inunediately  after 
Cailiue.  The  airplane  must  be  able  to 
withstand  these  loads,  multiplied  by  an 
appropriate  factor  of  safety,  related  to 
the  probability  of  occurrence  of  the 
failure.  These  loads  should  be 
considered  as  ultimate  loads  for  this 
evaluation.  The  factor  of  safety  is 
defined  as  follows: 
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Factor  of  Safety  at  Time  of  Qccuirence 


1.50 


F.S. 


1.25 


10" 


10 


-5 


1.0 


Pj  -  Probability  of  occurrence  of  failure  mode  j  (per  hour) 


(i)  The  loads  must  also  be  used  in  the 
damage  tolerance  evaluation  required  in 
§  25.571(b),  if  the  failure  condition  is 
IMt)bable.  The  loads  may  be  considered 
as  ultimate  loads  for  the  damage  tolerant 
evaluation. 

(ii)  Freedom  from  flutter  and 
divergence  must  be  shown  at  speeds  up 
to  Vd  or  1.15  Vc,  whichever  is  greater. 
However,  at  altitudes  where  the  speed  is 
limited  by  Mach  nimiber.  compliance 
need  be  showm  only  up  to  Md.  as 
defined  in  §  25.335(d).  For  failure 
conditions  that  result  in  speed  increases 
beyond  Vc/Mc,  freedom  from  flutter  and 


divergence  must  be  shown  at  increased 
speeds,  so  that  the  above  margins  are 
maintained. 

(iii)  Notwithstanding  subparagraph  (1) 
of  this  paragraph,  failures  of  the  system 
that  result  in  forced  structural  vibrations 
(oscillatory  failures)  must  not  produce 
peak  loads  that  could  result  in 
permanent  deformation  of  primary 
structure. 

(2)  For  the  continuatioa  of  the  flight. 
For  the  airplane,  in  the  failed 
configuration  and  considering  any 
appropriate  flight  limitations,  the 
following  apply: 


(i)  Static  and  residual  strength  must 
be  determined  for  loads  induced  by  the 
failure  condition,  if  the  loads  could 
continue  to  the  end  of  the  flight.  These 
loads  must  be  combined  with  the 
deterministic  limit  load  conditions 
specified  in  subpart  C. 

(ii)  For  static  strength  substantiation, 
each  part  of  the  structtire  must  be  able 
to  withstfmd  the  loads  specified  in 
subparagraph  (2)(i)  of  this  paragraph 
multiplied  by  a  safety  factor  depending 
on  the  probability  of  being  in  this  failure 
state.  The  factor  of  safety  is  defined  as 
follows: 


1.5 


F.S. 


1.0      . 


Factor  of  Safety  for  Continuation  of  Flight 


10 


-9 


10 


-5 


1.0 


Qj  -  Probability  of  being  in  failure  condition  j 


Qp(Ti)(PJ  where: 

Tj=Average  time  spent  in  failure 
condition  j  (in  hours) 

Pj=PTobability  of  occurrence  of  failure 
mode  j  (per  hoiu) 

NotK  If  Pj  is  greater  than  10->  per  flight 
hour,  then  a  1.5  factor  of  safety  must  be  used. 


(iii)  For  residual  strength 
substantiation  as  defined  in  §  25.571(b), 
for  structures  also  afi^ected  by  failure  of 
the  system  and  with  damage  in 
combination  with  the  system  failure,  a 
reduction  factor  may  be  applied  to  the 
residual  strength  loads  of  §  25.571(b). 
However,  the  residual  strength  level 


must  not  be  less  than  the  Ig  flight  load, 
combined  with  the  loads  introduced  by 
the  failure  condition  plus  two-thirds  of 
the  load  increments  of  the  conditions 
specified  in  §  25.571(b)  in  both  positive 
and  negative  directions  (if  appropriate). 
The  reduction  factor  is  defined  as 
follows: 
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Residual  Strength  Reduction  Factor 


10" 


10" 


1.0 


Qj-  Probability  of1>eiiig  in  iailure  conditioa  j 


Qp(Tj)(Pj)  where: 

Tj=Aveiage  time  spent  in  {aihiFe 

condition  j  (in  houn) 
PjeProbability  of  occurrence  of  {bUutb 

mode  j  (per  hour) 


NotK  If  Pj  is  greater  than  10-' per  flight 
hour,  then  a  rasMual  straogth  iKtor  of  1.0 
must  be  used. 


(iv)  Freedom  from  flutter  and 
divergence  must  be  shown  up  to  a  spaed 
determined  by  the  following  figure: 


Flutter  Clearance  Spe«^ 


V 

3 


.-9 


.-5 


10"^  10""  1.0 

Qj  -  Probability  of  being  in  failure  condition  j 


BtLLMQ  CODE  4*10-13-0 

V|=Clearance  speed  as  defined  in 

§  25.629(b)(2). 
V2=Clearance  speed  as  defined  in 

§  25.629(b)(1). 
Qj=(Tj)(Pj)  where: 
Tj=Average  time  spent  in  failure 

condition  j  (in  hours) 
Pj=Probability  of  occurrence  of  failure 

mode  j  (per  hour) 

Note:  If  Pj  is  greater  than  10"'  per  flight 
hour,  then  the  flutter  clearance  speed  must 
not  be  less  than  Vj. 

(v)  Freedom  from  flutter  and 
divergence  must  also  be  shown  up  to  V| 
in  the  above  figure  for  any  probable 
system  failure  condition  combined  with 
any  damage  required  or  selected  for 
investieation  §  25.571(b). 

(vi)  If  the  time  likely  to  be  spent  in  the 
failure  condition  is  not  small  compared 
to  the  damage  propagation  period,  or  if 
the  loads  induced  by  the  failure 
condition  may  have  a  significant 
influence  on  the  damage  propagation, 
then  the  effects  of  the  particular  failure 
condition  must  be  addressed  and  the 
corresponding  inspection  intervals 


adjusted  to  adequately  cover  this 
situation. 

(vii)  If  the  mission  analysis  method  is 
used  to  account  for  continuous 
turbulence,  all  the  systems  failure 
conditions  associated  with  their 
probability  must  be  accounted  for  in  a 
rational  or  conservative  manner  in  older 
to  ensure  that  the  probability  of 
exceeding  the  limit  load  is  not  higher 
than  the  prescribed  value  of  the  current 
requirement. 

(d)  Warning  considerations.  For 
system  failure  detection  and  warning, 
the  following  apply: 

(1)  Before  fli^t,  the  system  must  be 
checked  for  failure  conditions,  not 
shown  to  be  extremely  improbable,  that 
degrade  the  structural  capability  of  the 
airplane  below  the  level  intended  in 
paragraph  (b)  of  this  special  condition. 
The  crew  must  be  made  aware  of  these 
failures,  if  they  exist,  before  flight. 

(2)  An  evaluation  must  be  made  of  the 
necessity  to  signal,  during  the  flight,  the 
existence  of  any  fiailure  condition  that 
could  significantly  affect  the  structiiral 
capability  of  the  airplane  and  for  which 


the  associated  reduction  in 
airworthiness  can  be  minimized  by 
suitable  flight  limitations.  The 
assessment  of  the  need  for  such  signals 
must  be  carried  out  in  a  manner 
consistent  with  the  approved  general 
warning  philosophy  for  the  airplane. 

(3)  Dunng  flight,  any  failure  condition 
not  shown  to  be  extremely  improbable, 
in  which  the  safety  factor  existing 
between  the  airplane  strength  capability 
and  loads  induced  by  the  deterministic 
limit  conditions  of  subpart  C  of  part  25 
is  reduced  to  1.3  or  less,  must  be 
signaled  to  the  crew  if  appropriate 
procedures  and  limitations  can  be 
provided  so  that  the  crew  can  take 
action  to  minimize  the  associated    ■ 
reduction  in  airworthiness  during  the 
remainder  of  the  flight. 

(e)  Dispatch  with  failure  conditions.  If 
the  airplane  is  to  be  knowingly 
dispatched  in  a  system  failure  condition 
that  reduces  the  structural  performance 
of  the  airplane,  then  operational 
limitations  must  be  provided  whose 
effects,  combined  with  those  of  the 
failure  condition,  allow  the  airplane  to 
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meet  the  structiual  requirements 
described  in  paragraph  (b)  of  this 
special  condition.  Subsequent  system 
failures  must  also  be  considered. 

Discussion:  This  special  condition  is 
intended  to  be  applicable  to  flight  controls, 
load  alleviation  systems,  and  flutter  control 
systems.  The  criteria  provided  by  the  special 
condition  only  address  the  direct  structural 
consequences  of  the  systems  responses  and 
performances  and  therefore  cannot  be 
considered  in  isolation  but  should  be 
included  in  the  overall  safety  evaluation  of 
the  airplane.  The  presentation  of  these 
criteria  may,  in  some  instances,  duplicate 
standards  already  established  for  tliis 
evaltiation.  The  criteria  are  applicable  to 
structure,  the  failure  of  which  could  prevent 
continued  safe  flight  and  landing. 

The  following  definitions  are  applicable  to 
this  special  condition: 

Structural  performance:  Capability  of  the 
airplane  to  meet  the  structural  requirements 
of  part  25. 

Flight  limitations:  Limitations  that  can  be 
applied  to  the  airplane  flight  conditions 
following  an  inflight  occurrence  and  which 
are  included  in  the  flight  manual  (e.g.,  speed 
limitations,  avoidance  of  severe  %veather 
conditions,  etc). 

Operational  limitations:  Limitations, 
including  flight  limitations,  that  can  be 
appUed  to  the  airplane  ofierating  conditions 
before  dispatch  (e.g.,  pay  load  limitations). 

Probabilistic  terms:  The  probabilistic  terms 
(probable,  improbable,  extremely 
improbable)  used  in  this  special  condition 
should  be  undostood  as  disfined  in  AC 
25.1309-1. 

Failure  condition:  The  term  fiaihire 
condition  is  defined  in  AC  25.1309-1; 
however,  this  special  condition  appUes  only 
to  system  failure  conditions  that  have  a  direct 
impact  on  the  structural  performance  of  the 
airplane  (e.g.,  failure  conditions  that  induce 
loads  or  change  the  response  of  the  airplane 
to  inputs  such  as  gusts  or  pilot  actions). 

4.  Protection  From  Unwanted  Effects  of 
High  Intensity  Radiated  Fields  (HIRF) 

In  the  absence  of  specific 
reqtiirements  for  protection  from  the 
imwanted  effects  of  HIRF,  the  following 
apply: 

Each  airplane  system  that  performs 
critical  functions  must  be  designed  and 
installed  to  ensiue  that  the  operation 
and  operational  capabilities  of  these 
systems  to  perform  critical  functions  are 
not  adversely  affected  when  the  airplane 
is  exposed  to  high  intensity  radiated 
fields. 

Discussion;  The  Uyushin  Model  n-96T  will 
utilize  electrical  and  electronic  systems  that 
perform  critical  functions.  These  systems 
include  the  electronic  displays,  intergratad 
avionics  computer,  electronic  engine 
controls,  etc  The  existing  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  from  the  eSiscts 
of  HIRF  which  are  external  to  the  airplane. 

Airplane  designs  that  utilize  metal  skins 
and  mechanical  command  and  control  ""fn* 


have  traditionally  been  shown  to  be  immune 
from  the  effects  of  HIRF  energy  from  ground- 
based  and  airtwrne  transmitters.  With  the 
trend  toward  increased  power  levels  from 
these  sources,  plus  the  advent  of  space  and 
satellite  communications,  the  immunity  of 
the  airplane  to  HIRF  energy  must  be 
established.  No  universally  accepted 
guidance  to  define  the  maximum  energy  level 
in  which  civilian  airplane  system 
installations  must  be  capable  of  operating 
safely  has  been  established. 

For  the  purposes  of  this  special  condition, 
the  following  definition  appUes: 

Critical  Functions:  Functions  whose  failure 
would  contribute  to  or  cause  a  failure 
coildition  that  would  prevent  the  continued 
safe  flight  and  landing  of  the  airplane.  At  this 
time  the  FAA  and  other  airworthiness 
authorities  are  unable  to  precisely  define  or 
control  the  HIRF  energy  level  to  which  the 
airplane  will  be  exf>osed  in  service. 
Therefore,  the  FAA  hereby  defines  two 
acceptable  interim  methods  for  complying 
with  the  requirement  for  protection  of 
systems  that  perform  critical  functions. 

(1)  The  applicant  may  demonstrate 
that  the  critical  systems,  as  installed  in 
the  airplane,  are  protected  fit)m  the 
external  HIRF  threat  environment 
defined  in  the  following  table: 


Frequency 

Fietdpeak 
(V/M) 

Strength  av- 
erage 
(V/M) 

IOKHz-600 

KHz 

60 

60 

500  KHz-2  MHz 

80 

80 

2  MHz-<30  MHz 

200 

200 

30  MHz-100 

MHz  

33 

33 

IOOMHz-200 

MHz  „. 

150 

33 

200MHZ-400 

MHz  

56 

33 

400  MHz-1  GHz 

4.020 

935 

1  GHz-2  GHz  ... 

7,850 

1.750 

2  GHz-4  GHz  ... 

6.000 

1.150 

4  GHz-6  GHz  ... 

6.800 

310 

6  GHz-8  GHz  ... 

3.600 

666 

8GHZ-12GHZ... 

5.100 

1.270 

12GHZ-18GHZ 

3.500 

551 

18GHZ-40GHZ 

2.400 

750 

or. 

(2)  The  applicant  may  demonstrate  by 
laboratory  test  that  the  critical  systems 
elements  and  their  associated  wiring 
harnesses  can  withstand  a  peak 
electromagnetic  field  strength  of  100 
volts  per  meter,  without  the  benefit  of 
airplane  structural  shielding,  in  the 
frequency  range  of  10  KHz  to  18  GHz. 

Compliance  Method: 

This  paragraph  describes  an 
acceptable  method  of  showing 
compliance  with  the  HIRF  energy 
protection  requirements. 

(1)  Compliance  Plan:  The  applicant 
should  present  a  plan  for  Aviation 


Register  approval,  outlining  how 
compliance  with  the  HIRF  energy 
protection  requirements  will  be 
attained.  This  plan  should  also  propose 
pass/fail  criteria  for  the  operation  of 
critical  systems  in  the  HIRF 
environment. 

(2)  System  Criticality:  A  hazard 
analysis  should  be  performed  by  the 
applicant  for  approval  by  Aviation 
Register  to  identify  electrical  and/or 
electronic  systems  which  perform 
critical  functions.  These  systems  are 
candidates  for  the  application  of  HIRF 
energy  protection  requirements. 

(3)  Compliance  Verification: 
Compliance  with  the  HIRF  energy 
protection  requirements  may  be 
demonstrated  by  tests,  analysis,  models, 
similarity  with  existing  systems,  or  a 
combination  thereof  as  acceptable  to 
Aviation  Register.  Service  experience 
alone  is  not  acceptable  since  such 
experience  in  normal  flight  operations 
may  not  include  an  exposure  to  the 
HIRF  environmental  condition. 

(4)  Pass/Fail  Criteria:  Acceptable 
system  performance  is  attained  by 
demonstrating  that  the  system  imder 
consideration  continues  to  perform  its 
intended  function  during  and  after 
exposure  to  the  required 
electromagnetic  fields.  Deviations  from 
system  specification  may  be  acceptable 
depending  on  an  independent 
assessment  of  the  deviations  for  each 
application. 

(5)  Test  Methods  and  Procedures: 
RTCA  document  DO-160C,  Section  20, 
provides  information  on  acceptable  test 
procedures.  In  addition,  the  following 
information  on  modulation  is  presented 
to  supplement  that  found  in  DO-160C. 
Equipment  and  subsystem  radiated 
susceptibility  qualification  tests  should 
be  conducted  by  slowly  scanning  the 
entire  frequency  spectrum  with  an 
unmodulated  signal  which  produces  the 
required  average  electric  field  strength 
at  the  equipment  imder  test  (EUT)  and 
its  wiring.  A  peak  level  detector  should 
be  used  to  monitor  the  peak  values  of 
the  signal  and  these  values  should  be 
recorded  at  each  test  pMsint  The  EUT 
should  not  be  damaged  by  this  test  and 
should  operate  normally  for  frequencies 
under  400  MHz.  Deviations  from  normal 
operation  for  test  frequencies  above  400 
MHz  should  be  recorded.  The  test 
should  be  repeated  with  an  appropriate 
modulation  applied  to  the  test  signal.  At 
each  test  point,  the  amplitude  of  the  RF 
test  signal  should  be  adjusted  to  the 
peak  values  recorded  during  the 
unmodidated  test  The  modulation 
should  be  selected  as  the  signal  most 
likely  to  disrupt  operation  of  the 
equipment  under  test  based  on  its 
design  characteristics.  For  example. 
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flight  control  systems  might  be 
susceptible  to  3  Hz.  square  wave 
modulation  while  the  video  signals  for 
CRT  displays  may  be  susceptible  to  400 
Hz  sinusoidal  modulation.  If  the  worst 
case  modulation  is  imknown  or  cannot 
be  determined,  default  modulations  can 
be  used.  Suggested  default  values  are  1 
KHz  sine  wave  with  80%  depth  of 
modulation  in  the  fi^uency  range  from 
10  KHz  to  400  MHz  and  1  KHz  square 
wave  with  greater  than  90%  depth  of 
modulation  from  400  MHz  to  18  GHz. 
For  frequencies  where  the  unmodulated 
signal  caused  deviations  from  normsd 
operation  of  the  EUT,  several  different 
modulating  signals  with  various  wave- 
forms and  frequencies  should  be 
applied.  Modem  laboratory  equipment 
may  not  be  able  to  continuously  scan 
the  spectrum  in  the  manner  of  analog 
equipment.  These  units  will  only 
generate  discrete  frequencies.  For  such 
equipment,  the  number  of  test  points 
and  the  dwell  time  at  each  test  point 
must  be  specified.  For  each  decade  of 
the  frequency  test  spectrum  (a  ten  times 
increase  in  frequency  i.e.  10  Kz  to  100 
KHz)  there  should  be  at  least  25  test 
points,  and  for  the  decades  from  10 
MHz  to  100  MHz,  and  100  MHz  to  1 
GHz  there  should  be  a  minimum  of  180 
test  points  each.  The  dwell  time  at  each 
test  point  should  be  at  least  0.5  second. 

(6)  Data  Submittal:  An 
accomplishment  report  should  be 
submitted  to  the  Aviation  Register 
showing  fulfillment  of  the  HKF  energy 
protection  requirements.  This  report 
should  contain  test  results,  analysis  and 
other  pertinent  data. 

(7)  Maintenance  Requirements:  The 
applicant  (manufacttuer)  must  provide 
maintenance  requirements  to  assure  the 
continued  airworthiness  of  the  installed 
system(s). 

Issued  in  Renton,  Washington,  on  March 
18, 1997. 

Ronald  T.  Woinar, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Sennce,  ANM-100. 
[FR  Doc.  97-9143  Filed  4-&-97:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  »7-^-1S-A0] 

RIN  212a-AA64 

Airworthiness  Directives;  SOCATA- 
Groupe  AEROSPATIALE  Model  TBM 
700  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
S(X;ATA-Groupe  AEROSPATIALE 
(Socata)  Model  TBM  700  airplanes  that 
do  not  have  MOD  70-065-32 
incorporated.  This  proposed  AD  would 
require  removing  the  MLQ  inboard 
doors  and  the  door  locking  control 
mechanism  (MOD  70-065-32).  This  AD 
is  the  result  of  an  incident  on  one  of  the 
affected  airplanes  where  the  MLG 
inboard  door  locking  hooks  (hinges) 
corroded,  caused  the  doors  to  jam,  and 
prevented  the  MLG  from  extending. 
Analysis^ias  shown  that  removing  the 
MLG  inboard  doors  will  not  cause  any 
airplane  safety  or  performance 
problems.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  MLG  to  extend  because  of 
corroded  MLG  inboard  locking  hinges, 
which  could  result  in  loss  of  control  of 
the  airplane  during  landing  operations. 

DATES:  Comments  must  be  received  on 
or  before  June  6,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-15- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
SOCATA-Groupe  AEROSPATL\LE. 
Socata  Product  Support,  Aeroport 
Tarbes-Ossun-Lourdes,  B  P  930,  65009 
Tarbes  Cedex,  France;  telephone 
62.41.74.26;  facsimile  62.41.74.32;  or 
the  Product  Support  Manager,  U.S. 
AEROSPATIALE,  2701  Forum  Drive. 
Grand  Prairie,  Texas  75053;  telephone 
(214)  641-3614;  facsimile  (214)  641- 
3527.  This  information  also  may  be 
examined  at  the  Rides  Docket  at  the 
address  below. 


FOR  FURTHER  INFORMATION  CONTACTS  Mr. 

William  J.  Timberlake,  Program  Officer, 
Brussels  Aircraft  Certification  Division, 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (32  2) 
513.38.30;  facsimile  (32  2)  230.68.99;  or 
Mr.  Karl  Schletzbaum,  Aerospace 
Engineer,  FAA,  Small  Airplane 
Directorate,  1201  Walnut  Street,  suite 
900,  Kansas  City,  Missouri  64106; 
telephone  (816)  426-6934;  facsimile 
(816) 426-2169. 

SUPPLEMENTARY  INFORMATION: 
Conunenta  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
ntimber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  vrill  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
stunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-15-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-CE-15-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  Qty. 
Missoiui  64106. 

Discussion 

The  Direction  Generale  de  I'Aviadon 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Socata 
Model  TBM  700  airplanes.  The  DGAC 
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reports  incidents  where  the  MLG 
inboard  door  locking  hooks  (hinges) 
corroded,  caused  the  doors  to  jam,  and 
prevented  the  MLG  from  extending. 
These  hinges  are  exposed  to  slushy 
debris  while  landing  in  certain  runway 
environments.  This  slush/debris  can 
lead  to  corrosion  in  this  area  or  interfere 
with  the  ability  to  extend  the  MLG. 
These  conditions,  if  not  detected  and 
corrected,  could  result  in  loss  of  control 
of  the  airplane  during  lending 
operations. 

Analysis  submitted  to  the  FAA 
reveals  that  removing  the  MLG  inboard 
doors  on  these  Socata  Model  TBM  700 
airplanes  will  not  cause  any  safety  or 
performance  problems. 

Relevant  Service  Infbnnatioii 

Socata  has  issued  Service  Bulletin 
(SB)  70-073.  Amdt.  1,  dated  June  1996, 
which  specifies  removing  the  MLG 
inboard  doors  and  the  door  locking 
control  mechanism  (MOD  70-065-32) 
on  Socata  Model  TBM  700  airplanes. 
Socata  has  also  issued  Technical 
Instruction  of  Modification  OPT70 
K059-32,  dated  December  1995,  which 
includes  procedures  for  incorporating 
MOD  70-065-32  on  the  affected 
airplanes. 

The  DGAC  classified  the  above- 
referenced  service  information  as 
mandatory  and  issued  E)GAC  AD  No. 
96-037(B)Rl,  dated  July  17,  1996,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafie  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Socata  Model  TBM  700 
airplanes  of  the  same  type  design  that 
are  registered  in  the  United  States  and 
do  not  have  MOD  70-065-32 
incorporated,  the  FAA  is  proposing  AD 


action.  The  proposed  AD  would  require 
removing  the  MLG  inboard  doors  and 
the  door  locking  control  mechanism 
(MOD  70-065-32).  Accomplishment  of 
the  proposed  actions  would  be  in 
accordance  with  the  Technical 
Instruction  of  Modification  OPT70 
K059-32,  dated  December  1995,  as 
referenced  in  Socata  SB  Socata  70-073, 
Amdt.  1,  dated  June  1996. 

Compliance  Time  of  the  Proposed  AD 

The  unsafe  condition  specified  in  this 
proposed  AD  develops  primarily 
because  of  slush/debris  acciunulating  in 
the  MLG  inboard  doors  area  while 
landing  in  certain  runway 
environments.  An  airplane  previously 
operated  in  these  conditions  could  have 
already-developed  corrosion,  regardless 
of  futiu«  airplane  operation.  For  this 
reason,  the  FAA  has  determined  that  the 
compliance  time  of  the  proposed  AD 
should  be  specified  in  Ixith  hours  time- 
in-service  (TIS)  and  calendar  time 
(whichever  occurs  first),  in  order  to 
assure  that  ccffrosion  is  not  allowed  to 
go  undetected  over  time. 

Cost  Impact 

The  FAA  estimates  that  47  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  3  workhours  pw  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Socata  will 
provide  parts  at  no  cost  to  the  owners/ 
operators  of  the  affected  airplanes. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $8,460.  This 
figure  is  based  on  the  presumption  that 
no  owner/operator  of  the  affected 
airplanes  has  accomplished  the 
proposed  actions. 

Socata  has  informed  the  FAA  that 
parts  have  been  distributed  to  equip 
approximately  30  of  the  affected 
airplanes.  Presuming  that  each  set  of 
parts  is  incorporated  on  an  affected 
airplane,  the  cost  impact  upon  U.S. 
airplane  owners/operators  would  be 
reduced  by  $5,400  from  $6,460  to 
$3,060. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regidations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antbority:  49  USC  106(g).  40113.  44701. 


139.13    [Ar 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

SocaU-Groupe  Aerospatiale:  Docket  No.  97- 
CE-15-AD. 

Applicability:  Model  TBM  700  airplanes 
(serial  numbers  1  through  109).  certificated 
in  any  category,  that  do  not  have  the  main 
landing  gear  (MLG)  inboard  doors  and  the 
door  locking  control  mechanism  removed 
(MOD  70-065-32)  in  accordance  with  the 
Technical  Lostruction  of  Modification  OPT70 
K059-32.  dated  December  1995,  as 
referenced  in  Socata  SB  Socata  70-073, 
Amdt  1.  dated  June  1996. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  iuclude 
specific  proposed  actions  to  address  it. 
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Compliance:  Required  within  the  next  100 
hours  time- in-service  after  the  effective  date 
of  this  AD  or  witiiin  the  next  6  calendar 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  unless  already 
accomplished. 

To  prevent  failure  of  the  MLG  to  extend 
because  of  corroded  MLG  inboard  locking 
hinges,  which  could  result  in  loss  of  control 
of  the  airplane  during  landing  operations, 
accomplish  the  following: 

(a)  Remove  the  MLG  inboard  doors  and  the 
door  locking  control  mechanism  (MOD  70- 
065-32)  in  accordance  with  the  Teclinical 
Instruction  of  Modification  OPT70  K059-32, 
dated  Decemlwr  1995,  as  referenced  in  Socata 
SB  Socata  70-073.  Amdt.  1,  dated  June  1996. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  remove  MOD  70-065-32  on  any 
affected  airplane,  by  reinstalling  the  MLG 
inboard  doors  and  the  door  locking  control 
mechanism. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Division,  FAA.  Europe,  Africa, 
and  Middle  East  Office,  c/o  American 
Embassy,  B-1000  Brussels.  Belgium.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Brussels  Aircraft  Certification 
Division. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Division. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  SOCATA 
Groupe  AEROSPATIALE.  SocaU  Product 
Support,  Aeroport  Tarfoes-Ossun-Lourdes.  B 
P  930.  65009  Tarbes  Cedex,  France;  or  the 
Product  Support  Manager,  U.S. 
AEROSPATIALE,  2701  Forun^  Drive,  Grand 
Prairie,  Texas  75053;  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  April 
2, 1997. 

Michael  Gallagher, 

h4anager.  Small  Airplane  Directorate.  Aircraft 

Certification  Serrice. 

[FR  Doc.  97-8995  Filed  4-8-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  96-NM-13a-AO] 

RIN  2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A  and  SAAB  340B  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  ^' 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Saab  Model  SAAB  SF340A  and  SAAB 
340B  series  airplanes,  that  currently 
requires  inspections  to  detect  improper 
coimections  of  the  wire  harness 
installation  to  the  cartridges  of  the  fire 
extinguishers  in  the  engine  nacelles, 
correction  of  any  discrepancy,  and 
modification  of  the  wiring.  This  action 
would  add  a  revised  modification  of 
that  wiring,  which,  if  accomplished, 
would  terminate  the  inspections 
currently  required  by  the  existing  AD. 
This  proposal  is  prompted  by  reports 
indicating  that,  due  to  the  removal  of  a 
certain  clamp  during  maintenance, 
these  fire  extinguisher  cartridges  still 
could  be  coimected  incorrectly  after  the 
modification  required  by  the  existing 
AD  has  been  accomplished.  The  actions 
specified  by  the  pro{>osed  AD  are 
intended  to  prevent  incorrect  wiring  of 
these  cartridges,  which  would  result  in 
inability  of  the  fire  extinguishers  to 
joinUy  discbarge  extinguishing  agent 
into  a  nacelle  in  the  event  of  an  engine 
fire. 

DATES:  Comments  must  be  received  by 
May  19,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
130-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington. 


FOR  FURTHER  INFORMATKM  CONTACT: 
Ruth  Hfirder,  Aerospace  Engineer, 
Standardization'^Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149.?- 

SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
Moitten  data,  views,  or  arguments  as 
they  may  desire.  Conununications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirbiunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact  ~ 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped    ~ 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niunber  96-NM-130-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-130-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  January  26,  1994,  the  FAA  issued 
AD  94-03-06,  amendment  39-8813  (59 
FR  4575,  February  1,  1994),  applicable 
to  certain  Saab  Model  SAAB  SF340A 
and  SAAB  340B  series  airplanes,  to 
require  repetitive  inspections  to  detect 
improper  coimeotions  of  the  harness 
installation  to  the  cartridges  of  the  fire 
extingtiishers  in  the  engine  nacelles.  If 
an  improper  cormection  is  found,  the 
AD  requires  that  it  be  corrected.  This 
inspection  is  to  be  accomplished  on  all 
airplanes  immediately  af^  any 
maintenance  action  that  requires 
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disconnection  of  the  electrical 
connectors  to  the  cartridges  of  either  fire 
extinguisher.  In  addition,  if  the  wiring 
to  one  of  the  electrical  connectors 
exceeds  a  certain  length,  it  is  to  be 
shortened  by  making  a  loop  in  the 
wiring  and  securing  the  loop  with  wax 
string. 

That  action  was  prompted  by  a  report 
of  improperly  routed  control  wiring  to 
the  naceUe  fire  extinguisher  cartridges 
on  a  Model  SAAB  340B  series  airplane. 
An  investigation  revealed  that  certain 
wiring  of  the  electrical  connectors  to 
these  extinguisher  cartridges  on  some 
airplanes  is  excessively  long;  this 
contributes  to  the  possibility  of 
incorrectly  connecting  these  cartridges. 

There  is  one  fire  extinguisher  in  each 
nacelle,  and  each  extinguisher  has  a 
forward  and  ait  cartridge.  When  the 
electrical  connectors  to  the  forward  and 
aft  cartridges  of  both  extinguishers  are 
connected  correctly,  extinguishing  agent 
from  both  extinguishers  can  be 
discharged  on  a  fire  in  either  nacelle. 
Should  these  connectors  be  reversed, 
however,  the  fire  extinguishers  cannot 
jointly  discharge  extinguishing  agent 
into  a  nacelle  in  the  event  of  an  engine 
fire. 

Actions  Since  Issuance  of  Prerions  Rule 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  reports  indicating  that 
the  wiring  of  some  of  these  electrical 
connectors  still  could  be  connected 
incorrectly  to  the  fire  extinguisher 
cartridges,  in  spite  of  accomplishment 
of  the  modification  mandated  by  that 
AD.  This  can  occur  when  the  clamp  on 
the  modified  wiring  is  removed  during 
maintenance.  Should  an  incorrect 
connection  occur,  extingmshing  agent 
from  only  one  extinguisher,  instead  of 
both  extinguishers,  can  be  discharged 
into  a  nacelle  in  the  event  of  a  fire. 

Explanation  of  Reierant  Serrice 
Information 

Saab  has  issued  Service  Bulletin 
SAAB  340-26-015.  Revision  1,  dated 
December  8, 1995,  which  describes 
procedures  for  conducting  an  inspection 
of  the  %viring  of  the  electrical  connectors 
to  the  cartridges  of  each  fire 
extinguisher  to  detect  if  they  are 
incorrectly  connected;  and  correction  of 
any  discrepancy.  (The  inspection 
procedures  differ  slighUy  from  the 
procedures  for  inspection  specified  in 
Saab  Service  Bulletin  SAAB  340-26- 
012,  Revision  1,  dated  October  5, 1993. 
That  service  bulletin  is  referenced  as  the 
appropriate  source  of  service 
information  in  AD  94-03-06.) 

This  service  bulletin  also  describes 
procedures  for  a  modification  that  is 
revised  from  the  modification  required 


by  the  existing  AD.  This  revised 
modification  entails  cutting  the  wiring 
to  one  of  the  connectors  when  it  exceeds 
a  certain  length.  This  revised 
modification  prevents  this  wiring  fit>m 
being  connected  to  the  wrong  cartridge 
of  the  fire  extinguisher,  and  eliminates 
the  need  for  repetitive  inspections  of 
this  wiring. 

The  Lunfartsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
classified  this  service  bulletin  as 
mandatory  and  issued  Swedish 
airworthiness  directive  SAD  No.  1-079, 
dated  November  24, 1995,  in  order  to 
assiue  the  continued  airworthiness  of 
these  airplanes  in  Sweden. 

FAA's  Conclusions 

These  adrplane  models  are 
manufactured  in  Sweden  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  prop>osed  AD  would 
supersede  AD  94-03-06  to  continue  to 
require  repetitive  inspections  to  detect 
improper  connections  of  the  wire 
harness  installation  to  the  cartridges  of 
the  fire  extinguishers  in  the  engine 
nacelles,  and  correction  of  any 
discrepancies. 

The  proposed  AD  also  would  require 
a  revised  modification  of  the  wiring  to 
one  of  the  electrical  connectors  if  it 
exceeds  a  certain  length. 
Accomplishment  of  this  modification 
would  terminate  the  repetitive 
inspections  of  the  wiring  currently 
required  by  AD  94-03-06. 

The  actions  would  be  reqiured  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impac:t 

There  are  approximately  235  Saab 
Model  SAAB  SF340A  and  SAAB  340B 
series  airplanes  of  U.S.  registry  that 
would  be  affected  by  this  proposed  AD. 

The  actions  that  are  currenfly 
required  by  AD  94-03-06  take 


approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
cost  for  required  parts  would  be 
minimal.  Based  on  these  figxires,  the 
cost  impact  on  U.S.  operators  of  the 
actions  ciirrenUy  required  is  estimated 
to  be  $77,760,  or  $360  per  airplane.  (At 
the  time  AD  94-03-06  went  into  effect, 
it  was  estimated  that  216  airplanes 
woidd  be  affected.) 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  at  no 
cost  to  operators.  Based  on  these  figures, 
the  cost  impact  on  U.S.  operators  of  the 
proposed  requirements  of  this  AD  is 
estimated  to  be  $84,600,  or  $360  per 
airplane. 

The  cost  impact  figiues  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
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Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 

§39.13    [AmsfKtod] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6813  (59  FR 
4575,  February  1, 1994),  and  by  addiii^ 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

SAAB  Aircraft  AB:  Docket  9&-NM-130-AD. 
Supersedes  AD  94-03-06,  Amendment 
3»-«813. 

Applicability:  Model  SAAB  SF340A  series 
airplanes  tiaving  serial  numbers  004  through 
159  inclusive;  and  Model  SAAB  340B  series 
airplanes  having  serial  numbers  160  through 
345  inclusive;  certi&cated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafiB  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  incorrect  wiring  of  the  wire 
harness  installation  to  the  fire  extinguisher 
cartridges  in  the  engine  nacelles,  which 
would  result  in  the  inability  of  the  fire 
extinguishers  to  jointly  discharge  agent  into 
a  nacelle  in  the  event  of  a  fire: 

(a)  Within  25  days  after  February  16, 1994 
(the  effective  date  of  AD  94-03-06, 
amendment  39-8813).  perform  an  inspection 
to  ensure  proper  connections  of  the  wire 
harness  installation  to  the  engine  nacelle  fii« 
extinguisher,  in  accordance  with  Saab 
S«vice  Bulletin  SAAB  340-26-012.  Revision 
1,  dated  October  5, 1993,  or  Saab  Servics 
Bulletin  SAAB  340-26-015,  Revision  1, 
dated  December  8, 1995.  Prior  to  further 
flight,  correct  any  discrepancy  found  and 
modify  the  wiring,  in  accordance  mth  the 
service  bulletin.  After  the  effective  date  of 
this  AD,  perform  this  inspection  and  correct 
any  discrepancy  found,  in  accordance  with 
Saab  Service  Bulletin  SAAB  340-26-015, 
Revision  1,  dated  December  8. 1995. 

(b)  Repeat  the  inspection  specified  in 
paragraph  (a)  of  this  AD  immediately 
following  any  maintenance  action  during 
which  both  electric  connectors  to  either  of 
the  fire  extinguishers  in  the  nacelle  electrical 
beys  are  disconnected. 
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(c)  Prior  to  the  accumulation  of  4,000  hours 
time-in-service  after  the  eCEective  date  of  this 
AD,  or  at  the  next  scheduled  maintenance 
inspection  after  the  effective  date  of  this  AD, 
whichever  occurs  earlier 

(1)  Conduct  an  inspection  to  ensure  proper 
connection  of  the  wire  harness  installation  to 
the  fire  extinguisher  cartridges  in  both  engine 
nacelles,  in  accordance  with  Saab  Service 
Bulletin  SAAB  340-26-015,  Revision  1, 
dated  December  8, 1995.  If  any  discrepancy 
is  detected,  prior  to  further  flight,  correct  this 
discrepancy  in  accordance  with  the  service 
bulletin. 

(2)  After  the  inspection  required  by 
paragraph  (c)(1)  of  this  AD  has  been 
accomplished,  measure  the  total  length  of  the 
wiring  harness  ftom  the  clamp  to  connector 
9WB-P2/10WB-P2,  in  accordance  with  Saab 
Service  Bulletin  SAAB  340-26-015,  Revision 
1,  dated  Decemlwr  8, 1995.  If  the  wiring 
harness  has  been  modified  with  a  loop  in 
accordance  with  the  requirements  of 
paragraph  (a)  of  this  AD,  or  in  accordance 
with  Saab  Service  Bulletin  SAAB  340-26- 
012,  Revision  1,  dated  CXrtober  5, 1993, 
before  measuring,  remove  the  kx>p  in  the 
wire  harness  in  accordance  with  Saab  Service 
Bulletin  SAAB  340-26-015,  Revision  1, 
dated  December  8, 1995. 

(i)  If  tiie  total  length  is  7  inches  (180mm) 
or  less,  DO  further  action  is  required  by  this 
AD. 

(ii)  If  the  toUl  length  exceeds  7  inches 
(180nun),  modify  this  wiring  in  accordance 
with  Saab  Service  Bulletin  SAAB  340-26- 
015,  Revision  1,  dated  December  8, 1995. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  (>aragraph 
(b)  of  this  AD,  and  no  further  actionas 
required  by  this  AD. 

Nets  2:  Accomplishmient  of  this 
modification  in  accordance  with  Saab 
Service  Bulletin  SAAB  340-26-015,  dated 
November  23, 1995,  prior  to  the  effective  date 
of  this  AD,  is  considered  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (c)(2)(ii)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existenoB  of  approved  altnuative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  pwmits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Isstied  in  Ronton,  Washington,  on  April  2 
1997. 

Danell  M.  Psdsfson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  97-9012  Piled  4-8-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  96-NM-113-AO] 
RIN  2120-AA64 

Airworthiness  Diredtves;  Domier 
Modsl  32S-100  Seriee  Airplanes 

AQOICY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakine 
(NPRM).  ^^ 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect  cnunJung 
of  the  support  beam  of  the  main  landing 
gear  (MLG)  fairing,  and  permanoit 
repair  of  any  cracking  found. 
Accomplishment  of  the  permanent 
repair  terminates  the  reptetitive 
inspections.  This  propc«al  is  prompted 
by  reports  of  cracking  of  the  support 
beam  of  the  MLG  fairing.  The  actions 
specified  by  the  propoMd  AD  are 
intended  to  prevent  such  cracking, 
which  could  result  in  reduced  structural 
integrity  of  the  lower  part  of  the  MLG 
fairing,  and  subsequent  separation  of 
part  pf  the  biring  from  the  airplane. 
DATES:  Comments  must  be  received  by 
May  19, 1997. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
113-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  thi« 
location  between  9:00  ajn.  and  3KX) 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  nde  may  be  obtained  from 
Domier  Luftfahrt  GmbH,  P.O.  Box  1103, 
D-82230  Wessling,  Germany.  This 
information  may  be  examined  at  the.. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Ronton. 
Washington. 

FOR  FUftTHER  MFORMATKM  CONTACT: 
Connie  Beane,  Aerospace  Engineer, 
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StandardizatioQ  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2796;  fax  (206)  227-1149. 

SUPPLDiefTARY  MFOIVMA-nON: 

ComnwiitB  loTited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nde  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Oocket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-pubiic  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-113-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-113-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  96055-4056. 

DisciMnon 

The  Luft&hrt-Bimdesamt  (LEA), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  series  airplanes. 
The  LEA  advises  that  it  received  reports 
of  cracking  of  the  support  beam  of  the 
main  landing  gear  (MLG)  fairing  on 
these  airplanes.  The  cracking  was  found 
during  maintenance  of  the  airplanes. 
This  cracking  occurs  at  design-critical 
locations;  the  design  is  not  adequate  due 
to  severe  bending  of  materials  at  these 
locations.  Cracking  of  the  support  beam 
of  the  MLC  fairing,  if  not  corrected, 
could  result  in  reduced  structural 


integrity  of  the  lower  part  of  the  MLG 
fairing,  and  subsequent  separation  of 
part  of  the  fairing  from  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Alert  Service 
Bulletin  ASB-328-53-010,  dated 
October  13, 1995,  which  describes 
procedures  for  repetitive  visual 
inspections  to  detect  cracking  of  the 
lower  attachment  flanges  in  the  area  of 
the  bend  radii  of  the  forward  and  aft 
support  beams  of  the  MLG.  The  alert 
service  bulletin  also  describes 
procedures  for  a  temporary  repair  (for 
cracking  within  specified  limits)  and  a 
permanent  repair  (for  cracking  outside 
specified  limits).  The  temporary  repair 
entails  stop  drilling  the  crack,  and 
performing  subsequent  visual 
inspections  imtil  the  permanent  repair 
is  accomplished,  or  until  results  of  the 
visual  inspections  reveal  that  the  length 
of  the  crack  has  increased  to  more  than 
50  mm.  Among  other  things,  the 
permanent  repair  involves  wet  installing 
and  sealing  the  angle,  protecting 
reworked  surfaces,  and  reworking  the 
existing  flange.  Accomplishment  of  the 
permanent  repair  eliminates  the  need 
for  the  repetitive  inspections.  The  LBA 
classified  this  alert  service  bulletin  as 
mandatory  tmd  issued  German 
airworthiness  directive  95—413,  dated 
November  2, 1995,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  repetitive  visual  inspections  to 
detect  cracking  of  the  lower  attachment 
flanges  in  the  area  of  the  bend  radii  of 
the  forward  and  aft  support  beams  of  the 
MLG,  and  permanent  repair  of  any 
cracking  found.  The  actions  would  be 


required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

Di£hreDces  Between  Alert  Service 
Bulletin  and  This  Pn^pooed  AO 

Operators  should  note  that,  while  the 
alert  service  bulletin  recommends 
accomplishment  of  a  temporary  repair 
for  cracking  within  specified  limits,  and 
a  permanent  repair  for  cracking  outside 
those  limits,  this  proposed  AD  would 
require  that  the  permanent  repair  be 
accomplished  for  airplanes  on  which 
cracking  of  any  length  is  found.  The 
FAA  has  determined  that,  due  to  the 
safety  implications  and  consequences 
associated  with  such  cracking,  the 
permanent  repair  must  be  accomplished 
prior  to  further  flight  on  all  beams  that 
are  foimd  to  be  cracked. 

Cost  Impact 

The  FAA  estimates  that  27  Domier 
Model  328-100  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  S60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  SI, 620,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Febmary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
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A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
saJfety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathority:  49  U.S.C.  106(g).  40113. 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Oomier  Docket  96-NM-113-AD. 

Applicability:  Model  328-100  series 
airplanes,  excluding  serial  numbers  3006, 
3007,  and  3010;  certificated  in  any  category. 

NoIb  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  tliat  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afCected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  e£fiKt  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  lower  part  of  the  MLG  fairing,  and 
subsequent  separation  of  part  of  the  hiring 
from  the  airplane,  accomplish  the  following: 

(a)  Within  300  hours  time-in-service  after 
the  effective  date  of  this  AD,  perform  a  visual 
inspection  to  detect  cracking  of  the  lower 
attachment  flanges  in  the  area  of  the  bend 
radii  of  the  forward  and  aft  support  beams  of 
the  main  landing  gear  (MLG).  in  accordance 
with  Domier  Alert  Service  Bulletin  ASB- 
328-53-010.  dated  October  13, 

1995. 

(1)  If  no  cracking  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  300  hours  time-in-service. 

(2)  If  any  cracking  is  found,  prior  to  fiuther 
flight,  accomplish  the  permanent  repair  in 
accordance  with  the  alert  service  bulletin. 

(b)  Accomplishment  of  the  permanent 
repair  in  accordance  with  Domier  Alert 
Service  Bulletin  ASB-328-53-010,  dated 


October  13, 1995,  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Fpderal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  reqtiirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  April  2, 
1997. 

OaireU  M.  Pederson, 

Acting  Manager.  Tmnsport  Airplane 
IXrectorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-9015  Filed  4-A-97:  8:45  am] 
BNJJNQ  OOOe  4t1»-1S4l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-41-AO] 

RIN  2120-AA64 

Aineorthiness  Directives;  Airbus  Model 
A31D  and  A300-600  Series  Alrplaner 

AQBilCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY;  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Airbus 
Model  A310  and  A300-600  series 
airplanes,  that  currentiy  requires  a 
revision  to  the  Airplane  Flight  Manual 
(AFM)  that  warns  the  flight  crew  of 
certain  consequences  associated  with 
overriding  the  autopilot  when  it  is  in 
the  pitch  control  axis.  That  AD  also 
requires  modification  of  certain  flight 
control  computers  (FCC).  That  AD  was 
prompted  by  the  results  of  an  FAA 
review  of  the  requirements  of  an  earlier 
AD.  This  proposed  action  would  require 
a  modification  to  the  autopilot  that 
would  enable  the  flight  crew  to 
manually  disconnect  the  autopilot, 
regardless  of  its  mode  and  the  altitude 
of  the  airplane;  accomplishment  of  that 
modification  would  terminate  the 


current  requirement  to  revise  the  AFM. 
This  proposed  action  also  would  require 
repetitive  operational  testing  of  the 
modified  autopilot  to  determine  if  the 
disconnect  function  operates  properly, 
and  repair,  if  necessary.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  an  out-of-trim 
condition  between  the  tiimmable 
horizontal  stabilizer  and  the  elevator, 
which  could  severely  reduce 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  by 
May  19, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
41-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  flFORMATKM  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

SUPPLEMENTARY  MFORMATKM: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Dodcet  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conununications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
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proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-^4M-41-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailafaiUty  of  NPRMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-41-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

DJeoMaion 

On  A{wil  10. 1996,  the  FAA  issued 
AD  96-08-07,  amendment  39-9573  (61 
FR  16873.  April  18.  1996),  which  is 
applicable  to  all  Airbus  Model  A310 
and  A300-600  series  airplanes.  That  AD 
requires  a  revision  to  the  Limitations 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  that  warns  the 
flight  crew  about  certain  consequences 
of  overriding  the  autopilot  when  it  is  in 
the  pitch  control  axis.  That  AD  also 
requires  the  modification  of  certain 
flight  control  computers  (FCC). 

The  requirements  of  AD  96-08-07  are 
intended  to  prevent  an  out-of-trim 
condition  between  the  trinunable 
horizontal  stabilizer  and  the  elevator, 
which  could  severely  reduce 
controllability  of  the  airplane. 


Actiam  Since 


of  Prerioaa  Rule 


In  the  preamble  of  the  proposal  for 
AD  9&-08-07.  the  FAA  specified  that 
the  actions  proposed  by  that  AD  were 
considered  interim  action  because  the 
manufacturer  was  developing  a 
modification  that  vrill  positively  address 
the  unsafe  condition  described  in  the 
AD.  The  FAA  also  indicated  that  it 
would  consider  further  rulemaking 
action  once  the  modification  was 
developed,  approved,  and  available.  The 
manufacturer  now  has  developed  such  a 
modification,  and  the  FAA  has 
determined  that  further  rulemaking  is, 
indeed,  necessary.  This  proposed  AD 
follows  from  that  determination. 

F'iplanation  of  Rrievant  Serrice  , 
Infermation 

Airbus  has  issued  Service  Bulletin 
A310-22-2044,  Revision  1  (for  Model 
A310  series  airplanes),  and  Service 
Bulletin  A30O-22-6032.  Revision  1  (for 
Model  A30O-600  series  airplanes);  both 
dated  Tanuary  8,  1997.  These  service 
bulletins  describe  procedures  for 
modifying  the  autopilot  so  that,  by 


applying  a  counteracting  force  to  the 
control  coliunn,  the  flight  crew  can 
immediately  discoimect  the  autopilot, 
regardless  of  its  mode  and  the  altitude 
of  the  airplane. 

Prior  to  the  development  of  this 
modification,  the  flight  crew,  under 
certain  conditions,  could  not  manually 
disconnect  the  pitch  control  axis. 
Should  the  flight  crew  attempt  to  do  so 
for  an  extendmi  time,  that  coiuiteracting 
force  would  be  interpreted  by  the 
autotrim  as  a  force  to  which  it  must 
respond,  and  the  airplane  would  be 
trimmed  accordingly.  ConsequenUy,  the 
trimmable  horizontal  stabilizer  could 
become  significantly  out-of-trim  with 
the  elevator. 

Airbus  also  has  issued  Service 
Bulletin  A310-22-2047  (for  Model 
A3 10  series  airplanes),  and  Service 
Bulletin  A30O-22-6O35  (for  Model 
A30O-600  series  airplanes);  both  dated 
July  16,  1996.  These  service  bulletins 
describe  procedures  for  conducting 
repetitive  operational  tests  of  th» 
autopilot's  disconnect  function  to 
determine  if  it  is  working  properly,  and 
repair,  if  necessary.  These  actions  are  to 
be  accomplished  after  the  autopilot  has 
been  modified  in  accordance  with 
Airbus  Service  Bulletin  A310-22-2044, 
Revision  1,  or  Airbus  Service  Bidletin 
A300-22-6032,  Revision  1,  both  dated 
January  8, 1997,  as  applicable. 

The  DiiBCtion  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
classified  these  service  bulletins  as 
mandatory  and  issued  French 
airworthiness  directive  (C/N)  96-150- 
203(B).  dated  July  31, 1996,  in  order  to 
assiire  the  continued  airworthiness  of 
these  airplanes  in  Prance. 

FAA 'a  Conclusions 

These  airplane  models  are 
manufKtured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursxiant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  inJfbrmed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  £)GAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
cOTtificated  for  operation  in  the  United 
States. 

Explanatkm  of  Reqniranents  of 
PropoaedRnle 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 


type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  96-08-07  to  continue  to 
require  a  revision  to  the  Limitations 
Section  of  the  AFM  that  warns  the  flight 
crew  of  certain  consequences  associated 
with  overriding  the  autopilot  when  it  is 
in  the  pitch  control  axis,  and 
modification  of  certain  FCC's. 

The  proposed  AD  also  would  require 
a  modification  to  the  autopilot  that 
would  enable  the  flight  crew  to 
manually  disconnect  it,  regardless  of  the 
autopilot  mode  and  the  altitude  of  the 
airplane.  After  this  modification  has 
been  accomplished,  the  proposed  AD 
would  require  removal  of  the  revision  to 
the  AFM  that  is  currently  required  by 
AD  96-08-07.  In  addition,  the  proposed 
action  would  require  repetitive 
operational  testing  of  the  modified 
autopilot  to  determine  if  the  disconnect 
function  operates  properly,  and  repair, 
if  necessary.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  applicable  service 
bulletins  described  previously. 

Related  AD  Actions 

Operators  of  Airbus  Model  A3 10  and 
A300-600  airplanes  that  are  subject  to 
the  requirements  of  AD  95-25—09, 
amendment  39-9455  (60  FR  63412. 
December  11, 1995)  should  be  aware 
that  certain  FCC's  must  be  modified 
before  or  at  the  same  time  the 
requirements  of  this  proposed  AD 
would  be  accomplished. 

AD  95-25-09  requires  modification  of 
certain  FCC's  so  that  the  autopilot  will 
disengage  when  the  airplane  is  in  the 
"GO- AROUND"  mode  under  certain 
conditions.  The  requirements  of  that  AD 
are  intended  to  prevent  an  out-of-trim 
condition  between  the  trimmable 
horizontal  stabilizer  and  the  elevator, 
which  may  severely  reduce 
controllability  of  the  airplane.  That  AD 
yvas  prompted  by  an  accident  in  which 
the  flight  crew  may  have  initiated  an 
inadvertent  "go-around,"  which, 
following  several  subsequent  actions  by 
the  flight  crew  and  automated  system, 
placed  the  airplane  in  a  severe  out-of- 
trim  condition. 

Co•tI^^>•ct 

There  are  approximately  77  Airbus 
Model  A300-600  and  A3 10  series 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposctd  AD. 

The  modification  of  certain  FCC's  that 
is  currenUy  required  by  AD  96-0&-07 
takes  approximately  1  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  are  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
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of  the  currendy  required  modification 
on  U.S.  operators  is  estimated  to  be 
$4,620,  or  $60  per  airplane. 

The  AFM  revision  uiat  is  currently 
required  by  AD  96-08-07  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Bas^  on  these 
figures,  the  cost  impact  of  the  currenUy 
required  AFM  revision  on  U.S. 
operators  is  estimated  to  be  $4,620,  or 
$60  per  airplane. 

The  modification  of  the  autopilot  that 
is  proposed  by  this  AD  action  would 
take  approximately  25  work  hours  per 
airplane  to  accomplish,  at  an  average 
later  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,578  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  modification  on  U.S. 
operators  is  estimated  to  be  $237,006,  or 
$3,078  per  airplane. 

The  oi>erational  test  that  is  proposed 
by  this  AD  action  would  take 
approximately  7  work  hours  per 
airplane,  per  test  cycle,  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  operational  test 
on  U.S.  operators  is  estimated  to  be 
$32,340  per  test  cycle,  or  $420  per 
airplane,  per  test  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regidatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
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contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Snli^ectB  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  ammd  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRWORTHINE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113, 44701. 
f39.13    [AmMHtod] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9573  (61  FR 
16873,  April  18, 1996),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Aiilnis  Industrie:  OAcket  97-NM-41-AD. 
Supersedes  AD  96-08-07,  Amendment 
39-9573. 

Applicability.  All  Model  A300-600  and 
A3 10  series  airplanes;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiiscted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repwir  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  conditioc  has  not 
been  eliminated,  the  ^uest  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  out-of-trim  condition 
between  the  trimmable  horizontal  stabilizer 
and  the  elevator,  which  could  severely 
reduce  controllability  of  the  airplane, 
accomplish  the  following: 

of  Actions  Esqidnd  by  AD  M- 
30-8573 


0»-07. 

(a)  Within  10  days  after  May  23, 1996  (the 
etfoctive  date  of  AD  96-08-07.  amendment 
39-9573).  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  information  contained 
in  paragr^h  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM  The 
AFM  limitation  required  by  AD  94-21-07, 
amendment  39-9049,  may  be  removed 


following  accomplishment  of  the 
requirements  of  this  paragraph. 

(1)  For  airplanes  on  which  the  flight 
control  computers  (FCC)  have  not  been 
modified  in  accordance  with  the 
requiraments  of  paragraph  (b)  of  this  AD: 

"Overriding  the  autopilot  (AP)  in  pitch 
axis  does  not  cancel  the  AP  autotrim  when 
LAND  TRACK  mode  (green  LAND  on  both 
Flight  Mode  Annunciators  (FMA))  or  GO- 
AROUND  mode  is  engaged.  In  these  modes, 
if  the  pilot  counteracu  the  AP,  the  autotrim 
will  trim  against  pilot  input  This  could  lead 
to  a  severe  out-of-trim  situation  in  a  critical 
phase  of  flight" 

(2)  For  airplanes  on  which  the  FCXTs  have 
been  modified  in  accordance  with 
requirements  of  paragraph  (b)  of  this  AD: 

"Overriding  the  autopilot  (AP)  in  pitch 
axis  does  not  cancel  the  AP  autotrim  when 
LAND  TRACK  mode  (green  LAND  on  both 
FMA's)  is  engaged,  or  GO-AROUND  mode  is 
engaged  below  400  feet  radio  altitude  (RA). 
In  these  modes,  if  the  pilot  counteracts  the 
AP,  the  autotrim  will  trim  against  pilot  input 
This  could  lead  to  a  severe  out-of-trim 
situation  in  a  critical  phase  of  flight" 

ResUtemeiit  of  Actioii*  Baqnirad  by  AD  M- 
21-07,  Amendment  39-9049 

(b)  For  airplanes  equipped  with  FCCs 
having  either  part  number  (P/N)  B470ABM1 
(for  Model  A310  series  airplaz>es)  or 
B470AAM1  (for  Model  A300-600  series 
airplanes):  Within  60  days  after  November  2, 
1994  (the  effective  date  of  AD  94-21-07, 
amendment  39-9049).  modify  the  FCC's  in 
accordance  with  Airbus  Service  Bulletin 
A310-22-2036,  dated  December  14,  1993  (for 
Model  A310  series  airplanes),  or  Airbus 
Service  Bulletin  A300-22-6021.  Revision  1, 
dated  December  24, 1993  (for  Model  A300- 
600  series  airplanes),  as  applicable. 

(c)  As  of  November  2, 1994,  no  person 
shall  install  a  FCC  having  either  P/N 
B470ABM1  or  B470AAM1  on  any  airplane. 

New  Actions  Seqnirad  by  This  AD 

(d)  For  airplanes  on  which  Modification 
No.  11454  [reference  Airbus  Service  Bulletin 
A310-22-2044  (for  Model  A310  series 
airplanes)  or  Airbus  Service  Bulletin  A300- 
22-«032  (for  Model  A300-600  series 
airplanes])  has  not  been  installed: 
Accomplish  paragraphs  (d)(1),  (d)(2)(iland 
(d)(2)(ii)ofthi8AD. 

(1)  Within  24  months  after  the  effective 
date  of  this  AD.  modify  the  autopilot  in 
accordance  with  Airbus  Service  Bulletin 
A310-22-2044.  Revision  1.  dated  )anuary  8. 
1997  (for  Model  A310  series  airplanes),  or 
Service  Bulletin  A300-22-6032,  Revision  1, 
dated  January  8, 1997  (for  Model  A300-600 
series  airplanes),  as  applicable.  The 
requirements  of  paragraph  (a)  of  AD  95-25- 
09,  amendment  39-9455,  if  applicable,  must 
be  accomplished  prior  to  or  at  the  same  «itni» 
the  requirements  of  this  paragraph  are 
accomplished. 

(2)  Prior  to  further  flight  following 
accomplishment  of  paragraph  {d)(l)  of  this 
AD: 

(i)  Remove  the  AFM  revisions  required  by 
paragraph  (b)  of  this  AD;  and 

(ii)  Perform  an  operational  test  of  the 
autopilot  disconnect  to  determine  if  the 
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diract  diaGoiBMct  is  operating  properly,  in 
•ocordance  with  Airbuj  Service  Bulletin 
A310-22-2047,  dated  July  10, 1996  (for 
Model  A310  teriea  airpUnea),  or  Service 
Bulletin  A300-22-e035,  dated  July  16, 1996 
(for  Model  A30O-6O0  series  airplanes),  as 
applicable.  If  any  diacrepancy  is  detected, 
prior  to  further  flight,  repair  it  in  accordance 
with  the  applicable  service  bulletin.  Repeat 
this  teat  th«eafter  at  intervals  not  to  exceed 
18  months. 

(e)  An  alternative  method  of  compliance  or 
ad)ustment  of  the  compliance  time  that 
provide*  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
■end  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AO,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  April  2, 
1997. 

Dsrrell  M.  Peoerson, 

Acting  Manager,  Transport  Airplane 

Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  97-9016  Filed  4-6-97:  8:45  am] 
OOOC  4t10-1S-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-ANM-S] 

Proposed  Amendment  of  Class  D 
AlrsfMce;  Idaho  Falls,  ID 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  would 
amend  the  Idaho  Falls,  Idaho,  Class  D 
airspace.  This  action  is  necessary  to 
facilitate  Lifeflight  helicopter  operations 
at  the  Regional  Medical  Center.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  May  15.  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  ANM-530,  Federal 
Aviation  Administration.  Doclwt  No. 
97-ANM-5.  1601  Lind  Avenue,  S.W.. 
Renton.  Washington  98055-4056. 


The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  MFORMATION  CONTACT: 
James  Riley.  ANM-532.2,  Federal 
Aviation  Administration,  Dodcet  No. 
97-ANM-5. 1601  Lind  Avenue  S.W., 
Renton.  Washington  98055-4056; 
telephone  number:  (206)  227-2537. 

SUPPt^iENTARY  INFORMATION: 

Commente  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  bctual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  numbdt  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Conunenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
ANM-5."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
simimarizing  each  substantive  public 
contact  with  FAA  p>ersonnel  concerned 
with  this  ndemaldng  will  be  filed  in  the 
docket 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Adminis6ation,  Operations 
Branch.  ANM-530, 1601  Lind  Avenue 
S.W.,  Renton.  Washington  98055-4056. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  shoidd  also 
request  a  copy  of  Advisory  Circular  No. 


11-2 A.  which  describes  the  application 
procedure. 

TbePropoMd 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  D  airspace  at  Idaho  Falls. 
Idaho,  to  facilitate  Lifeflight  helicopter 
operations  at  the  Regional  Medical 
Center.  PresenUy,  aircraft  operating  in 
the  vicinify  of  the  medical  center  are 
experiencing  diffictdty  establishing 
communications  with  Idaho  Falls  air 
traffic  control  tower,  when  operational, 
or  Salt  Lake  City  Center  during  other 
hours.  This  amendment  would  exclude 
the  airspace  immediately  surroimding 
that  medical  center  firom  the  Class  D 
airspace  thereby  eliminating  any 
communications  requirements  on 
aircraft  operating  to/from  that  location. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datimi  83. 
Class  D  airspace  areas  extending 
upward  from  the  siuface  of  the  earth  are 
published  in  Paragraph  5000  of  FAA 
Order  7400.9D  dated  September  4,  1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  woiUd  be 
published  subsequenUy  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
est^lished  body  of  teclmical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current..  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Onler  12866:  (2)  is  not  a  "significant 
rule"  tmder  DOT  Regidatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regidatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will, 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promiUgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regidatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71-{AMENDED] 

1.  The  auUiority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996.  is  amended  as 
follows: 

Paragraph  5000    General. 

•  *        •        *        * 

ANMIDD    Idaho  Falls,  ID  (Revised] 

Idaho  Falls,  Fanning  Field.  ID 
(Lat  43"'30'52  "N,  long.  1 12^)4 '13"W) 
That  airspace  extending  upward  from  the 
surbce  to  and  including  7,200  feet  MSL 
within  a  5.4-mile  radius  of  Fanning  Field 
excluding  that  airspace  below  5,300  feet  MSL 
within  a  l-mile  radius  of  lat.  43"*28'16"N, 
long.  111-59'27"W;  and  excluding  that 
airspace  1  mile  either  side  of  the  127'  bearing 
from  lat.  43''28'16"N,  long.  lll''59'27"W  to 
the  5.4-mile  radius  of  Fanning  Field.  This 
Class  D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  eSiective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

•  •         •  •         • 

Issued  in  Seattle,  Washington,  on  March 
27, 1997. 

Richard  E.  Prang, 

Acting  Manager,  Air  Traffic  Division, 

Northwest  Mountain  Region. 

(FR  Doc.  97-9137  Filed  4-8-97;  8:45  am] 

BIUMO  CODE  4«10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9e-ACE-25] 

Proposed  Alteration  of  Class  E4  and 
E5  Airspace  at  Sioux  City,  lA 

AQENCYr  Federal  Aviation 
Administration  (FAA),  IXDT. 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
which  proposed  to  change  the  Class  E4 
and  E5  airspace  area  at  Sioux  City,  lA. 
The  NPRM  is  being  withdrawn  because 
the  airspace  was  previously  published 
in  the  Federal  Register  August  6. 1996 
(61  FR  40719).  as  Docket  Number  96- 
ACE-1 1  and  was  effective  January  30, 
1997. 

EFFECTIVE  DATE:  April  9, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Operations  Branch, 
ACE-530C.  Federal  Aviation 


Administration,  601  E.  12th  St..  Kansas 
aty,  MO  64106;  telephone  (816)  426- 
3408. 

SUPPLEMENTARY  INFORMATION: 

The  Proposed  Rule 

On  January  27, 1997.  a  Notice  of 
Proposed  Rulemaking  was  published  in 
the  Federal  Register  to  change  the  Class 
E4  and  E5  airspace  area  at  Sioux  City. 
lA.  The  Class  E4  and  E5  airspace  was 
published  in  the  Federal  Register, 
August  6. 1996  (61  FR  40719),  as  Docket 
Number  96-ACE-ll  and  was  effective 
January  30. 1997. 

Conclasion 

In  consideration  of  the 
aforementioned  publication  in  the 
Federal  Register,  action  is  being  taken 
to  withdraw  this  proposed  amendment 
as  described  in  Docket  Nimiber  96- 
ACE-25. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Withdrawal  of  Proposed  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  Airspace 
Docket  Number  96-ACE-25,  as 
published  in  the  Federal  Register  on 
January  27,  1997  (62  FR  3786).  is  hereby 
withdrawn. 

Authority:  49  U.S.C.  40103,  40113.  40120; 
E.  O.  10854.  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  14  CFR  11.69. 

Issued  in  Kansas  Qty,  MO,  on  March  4, 
1997. 

Cluristopher  R.  Bluim. 

Acting  Manager,  Air  Traffic  Division  Central 
Region. 

[FR  Doc.  97-9138  Filed  4-8-97;  8:45  am) 

BILLMG  C006  4S10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  96-ASW-31] 

Proposed  Realignment  of  VOR  Federal 
Airways  In  the  vicinity  of  Helena,  AR 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  ndemaldng. 

SUMMARY:  This  notice  proposes  to 
reahgn  four  Federal  airways  located  in 
the  Helena,  AR.  area.  This  proposed 
realignment  is  scheduled  to  coincide 
with  the  activation  of  the  Marvell.  AR, 
Very  High  Frequency  Omnidirectional 
Range/Ehstance  Measuring  Equipment 
(VOR/DME)  navigational  aid  (NAVAID) 


currently  under  construction.  The 
proposed  realignment  of  airspace  and 
activation  of  the  Marvell  NAVAID 
woidd  reroute  aircraft  operations 
aroimd  the  Memphis  International 
Airport  Class  B  airspace  area. 
Additionally,  the  Marvell  VOR/DME 
woidd  be  used  as  a  feeder  fix  into 
Memphis,  TN,  and  having  these  airways 
intersect  at  Marvell  would  enhance 
aircraft  routing  and  handling.  The 
proposed  action  would  aid  flight 
planning,  reduce  en  route  and  terminal 
delays,  and  enhance  the  management  of 
air  traffic  operations  in  the  Memphis. 
TN.  Class  B  airspace  area. 

DATES:  Comments  must  be  received  on 
or  before  May  27, 1997.  . 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASW-500,  Docket  No. 
96-ASW-31.  Federal  Aviation 
Administration.  2601  Meacham  Blvd., 
Fort  Worth,  TX  76193-0500. 

The  official  docket  may  be  examined 
in  the  Rtdes  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW,  Washington.  DC, 
weekdays,  except  federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
St  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT. 
Steve  Brown,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airepace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-«783. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argtunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particiUarly  helpfid  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal 
Communications  should  identify  the 
airspace  docket  nimiber  and  be 
submitted  in  triplicate  to  the  address 
hsted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
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ASW-31."  The  postcard  will  be  date/ 
time  stamped  and  retuTDed  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  nodce  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

ATulability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  OfBce 
of  Air  Traffic  Airspace  Management, 
800  Independence  Avenue,  SW, 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAA's  Office  of 
Rulemaking,  (202)  267-9677,  for  a  copy 
of  Advisory  Circular  No.  11-2A,  Notice 
of  Proposed  Ridemaking  Distribution 
System,  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Tide  14  of  the  Federal 
Aviation  Regulations  part  71  (14  CFR 
part  71)  to  realign  four  Federal  airways 
located  in  the  Helena,  AR,  area.  This 
proposed  realignment  will  coincide 
with  the  activation  of  the  Marvell  VOR/ 
DME  NAVAID,  which  is  currenUy  imder 
construction. 

Currentiy,  four  airways  intersect  at  a 
noncompulsory  reporting  point  named 
"Walet,"  which  is  located  within  the  30- 
nautical-mile  (NM)  circle  of  the 
Memphis  Class  B  airspace  area.  As  such, 
all  aircraft  transiting  this  area  between 
5,000  and  10,000  feet  mean  sea  level 
(MSL)  must  fly  through  the  Memphis 
Class  B  airspace  area.  By  realigning 
these  airways  to  direcUy  overfly  the 
Marvell  VOR/DME  (approximately  17 
NM  to  the  southwest  of  "Walet"),  a 
navigable  airway  structure  would  be 
provided  to  en  route  traffic,  which 
would  not  conflict  with  the  Class  B 
airspace  area  at  Memphis.  Additionally, 
Memphis  International  Airport  plans  to 
use  Marvell  VOR/DME  as  a  feeder  fix 
into  the  airport  Having  these  four 
airways  intersect  at  Marvell  would 
enhance  aircraft  routing  and  handling. 
As  a  result,  this  action  would  aid  flight 
planning,  reduce  en  route  and  terminal 
delajs,  and  enhance  the  management  of 


air  traffic  operations  in  the  Memphis, 
TN,  Class  B  airspace  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regidatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 


S71.1     [Ar 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragmph  6010(a)    Domestic  VOfl  Federal 
Airways 

V-9    (Reriaedl 

From  Leeville,  LA;  McComb,  MS;  Jackson, 
MS;  Sidon,  MS;  Marvell,  AR;  Gilmore.  AR; 
Maiden,  MO;  Fannington,  MO;  St  Louis, 
MO:  Capital.  IL;  Pontiac,  IL;  INT  Pontiac  343* 
and  Rockford,  IL.  169*  radials;  Rockfbrd; 
Janesville,  Wl;  Madison,  WI;  Oshkosh,  WI; 
Green  Bay,  WI;  Iron  Mountain,  MI;  to 
Houghton,  MI. 

V-l«    (RsiiaMll 

From  Los  Angeles.  CA;  Paiadiae,  CA;  Palm 
Springs,  CA;  Blythe,  CA;  Buckeye.  AZ; 
Phoenix.  AZ;  INT  Phoenix  155*  and 
Slanfield,  AZ,  105*  radials;  Tucson.  AZ; 


Cochise,  AZ;  Columbus,  NM;  El  Paso,  TX; 
Salt  Flat,  TX;  Wink,  TX;  Wink  066°  and  Big 
Spring.  TX,  260°  radials;  Big  Spring;  Abilene. 
TX;  Millsap,  TX;  Glen  Rose,  TX;  Cedar  Creek. 
TX;  Quitman,  TX;  Texarkana,  AR;  Pine  Bluff. 
AR;  Marvell.  AR:  Holly  Springs,  MS:  Jacks 
Creek,  TN;  Shelbyville,  TN;  Hinch  Mountain. 
TN:  Volunteer,  TN;  Holston  Mountain,  TN; 
Pulaski,  VA;  Roanoke.  VA;  Lynchburg.  VA; 
Flat  Rock,  VA;  Richmond,  VA:  INT 
Richmond  039°  and  Patuxent.  MD.  228° 
radials;  Patuxent;  Smyrna,  DE;  Cedar  Lake. 
NJ:  Coyle.  NJ;  INT  Coyle  036°  and  Kennedy, 
NY,  209°  radials:  Kennedy:  Deer  Park,  NY; 
Calverton,  NY;  Norwich,  CT;  Boston,  MA. 
The  airspace  within  Mexico  and  the  airspace 
below  2,000  feet  MSL  outside  the  United 
States  is  excluded.  The  airspace  within 
Restricted  Areas  R-S002A.  R-5002C,  and  R- 
50020  is  excluded  during  their  times  of  use. 
The  airspace  within  Restricted  Areas  R-4005 
and  R-4006  is  excluded. 


V-54    (Revlaedl 

From  Waco,  TX:  Cedar  Creek,  TX; 
Quitman,  TX;  Texarkana,  AR;  INT  Texarkana 
052°  and  Little  Rock,  AR,  235°  radials:  Little 
Rock;  Marvell.  AR;  Holly  Springs.  MS; 
Muscle  Shoals,  AL;  Rocket,  AL;  Choo  Choo, 
GA;  Harris.  GA;  Spartanburg.  SC;  Charlotte, 
NC;  Sandhills,  NC:  INT  Sandhills  146°  and 
Fayetteville.  NC,  267°  radials;  Fayetteville;  to 
Kinston.  NC. 


V-397    (Revised] 

From  Monroe.  LA,  via  INT  Monroe  056* 
and  Greenville,  MS.  207*  radials;  Greenville: 
to  Marvell.  AR. 

•         •  *         •  * 

Issued  in  Washington,  DC,  on  April  1, 
1997. 

Jeff  Griffith, 

Program  Director  for  Air  Traffic  Airspace 
Management. 
(FR  Doc.  97-9145  Filed  4-8-97;  8:45  am] 

BIUJNG  0006  4*10-13-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
{IffMO-OI-meSb;  FRL-6a04-S] 

Approval  arnl  Promulgation  of  Stat* 
ImplenfMntation  Plan;  Minnesota; 
Enhanced  Monitoring 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  nde. 

SUIMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve  a 
revision  to  the  Minnesota  State 
Implementation  Plan  (SIP).  The  State's 
revision  expands  the  types  of  testing 
and  monitoring  data,  including  stack 
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and  process  monitoring,  which  can  be 
used  directly  for  compUance 
certifications  and  enforcement. 
DATES:  Comments  on  this  proposed 
action  must  be  received  by  May  9. 1997. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
RegiUation  Development  Section,  Air 
Programs  Branch  (AR-18J),  Region  5,  77 
West  Jackson  BoiUevard,  Chicago, 
Illinois  60604-3590. 

FOR  FURTWR  MFORMATKM  CONTACT:  Brad 
Beeson  at  (312)  353-4779. 
SUPPLEMENTARY  INFORMATKM:  For 
additional  information,  see  the  Direct 
Final  notice  which  is  located  in  the 
Rules  section  of  this  Federal  Register. 
Copies  of  the  request  and  the  EPA's 
analysis  are  available  for  inspection  at 
the  following  address:  (Please  telephone 
Brad  Beeson  at  (312)  353-4779  before 
visiting  the  Region  5  office.)  EPA, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604-3590. 

Aaftortty:  42  U.S.C.  7401-7671q. 
Dated:  Fabniaiy  7. 1997. 
MkhsUa  D.  Jwdan, 

Acting  Regional  Administrator. 

[FR  Doc  97-8970  Filed  4-8-97;  8:45  am] 

BHUNOOOOE 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52  • 

[UT-001-0001b;  FRL-6802-1] 

Clean  Air  Act  Approval  and 
ProHHilgatlon  of  Air  Quality 
Implementation  Plan  Revision  for  Utah; 
Visibility  Protection 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  a 
revision  to  Utah's  State  Implementation 
Plan  (SIP)  for  Visibility  Protection,  as 
submitted  by  the  Governor  with  a  letter 
dated  Jidy  25, 1996.  The  revision  was 
adopted  by  the  State  in  1993  to  address 
comments  received  bom  the  1992  Utah 
Legislature's  Administrative  Rules 
Review  Committee  regarding  the  need  to 
remove  a  visibility  policy  statement 
from  a  regulation  format  (since  it  is  not 
a  rule).  The  State  responded  by  deleting 
the  policy  statement  from  the  Utah  Air 
Conservation  Regulations  and  adding 
the  text  into  the  Visibility  Protection 
SIP.  This  submittal  was  a  necessary 
"houselceeping"  step  to  bring  the 
federally  approved  SIP  up-to-date  with 
administrative  revisions  that  took  place 
at  the  State  in  1993. 


In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  acting  on  the 
State's  SIP  revisions  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  EPA's  actions  is  set  forth  in  the 
direct  final  nde.  If  no  adverse  conunents 
are  received  in  response  to  this 
proposed  rule,  no  further  activity  is 
contemplated  and  the  direct  final  rule 
will  become  effective.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  nde  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  document  should  do  so  at  thi« 
time. 

DATES:  Comments  on  this  proposed  nde 
must  be  received  in  writing  by  May  9, 
1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Richard 
R.  Long,  Director,  Air  Program,  EPA 
Region  Vm  at  the  address  listed  below. 
Copies  of  the  State's  submittal  and 
documents  relevant  to  this  proposed 
rule  are  available  for  inspection  during 
normal  business  hours  at  the  following 
locations:  Air  Program,  Environmental 
Protection  Agency,  R^on  Vm,  999 
18th  Street,  suite  500,  Denver.  Colorado 
80202-2405;  and  Utah  Department  of 
Environmental  Quality.  Division  of  Air 
Quality,  150  North  1950  West,  P.O.  Box 
144820,  Salt  Lake  City,  Utah  84114- 
4820. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Amy  Piatt,  8P2-A,  Environmental 
Protection  Agency,  Region  VIII.  (303) 
312-6449. 

SUPPLEMBTTARY  MPORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  March  14. 1997. 
MaxILDodson, 
Acting  Regional  Administrator. 
[FR  Doc.  97-9107  Filed  4-8-97;  8:45  am] 
aaisMCOOEi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[FRL-6800-4I 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Reasonably  Available  Control 
Technology  for  Nitrogen  Oxides  for  the 
Stale  of  New  Hampshire 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementaticm  Plan  (SIP) 
revision  submitted  by  the  State  of  New 
Hampshire.  This  revision  establishes 
and  reqiiires  Reasonably  Available 
Control  Technology  (RACT)  at 
stationary  sources  of  nitrogen  oxides 
(NOx).  In  the  Final  Rides  Section  of  diis 
Federal  Register.  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detaded  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  commenting  on  this  proposal  should 
do  so  at  this  time. 
'  DATES:  Comments  must  be  received  on 
or  before  May  9,  1997. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection  (mad  code 
CAA),  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Bldg., 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment,  at  the  Office  of 
Ecosytem  I^tection,  U.S. 
Environmental  Protection  Agency. 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA  and,  the  Air 
Resources  Division,  Department  of 
Environmental  Services,  64  North  Main 
Street,  Caller  Box  2033,  Concord.  NH 
03302-2033. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Steven  A.  Rapp,  Environmental 
Engineer,  Air  Quality  Planning  Unit 
(CAQ).  U.S.  EPA.  Re^on  1,  JFK  Federal 
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Bmlding.  Boston.  MA  0220^;£211; 

(617) 565-2773; 

Rapp.Steve«EP  AMAIL.EPA.GOV. 

SUPPLEMBITAflY  MFOMIATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Anthortty:  42  U.S.C  7401— 7671q 
Dated:  March  8. 1997. 
Joha  P.  DaVilUn, 

Regional  Administrator,  Region  I. 

(FR  Doc.  97-9106  Filed  4-8-97.  8:45  am) 

SNXMQCOOE  I 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 

43  CFR  Part  3190 

[WO-30O-07-1310-00] 

nN10O4-AO09 

Dalaqatlon  of  AuttKKity,  Cooparatlva 
Aqreawents  and  Contracts  for  OH  and 
Gas  Inspections;  Cooperative 
Agraamants 

AOanCY:  Bureau  of  Land  Management. 

Interior. 

action:  Proposed  rule. 

summary:  The  Bureau  of  Land 
Management  (ELM)  prop>oses  to 
streamlins  and  amend  its  cooperative 
agreement  regulations.  The  purpose  of 
this  amendment  is  to  implement  section 
8(a)  of  the  Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  that 
eliminates  State  cooperative  agreements 
on  Federal  lands  and  to  implement  a 
policy  change  for  funding  of  cooperative 
inspection  agreements.  In  response  to 
the  overall  effort  to  reform  regulations 
and  convert  them  to  a  more  user 
friendly  and  understandable  format,  this 
riile  is  written  in  plain  English. 
DATES:  Conunents;  Any  comments  must 
be  received  by  BLM  at  the  address 
below  on  or  before  May  9,  1997. 
Comments  received  after  the  above  date 
will  not  necessarily  be  considered  in  the 
decision  making  process  on  the 
proposed  rule. 

A00AESSE8:  Comments:  If  you  wish  to 
comment,  you  may  submit  your 
comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
Director  (630),  Bureau  of  Land 
Management,  Administrative  Record, 
Room  401  LS.  1849^0  Street,  NW, 
Washington.  D.C.  20240.  You  may  also 
conunent  via  the  Internet  to 
WOCommentOwo.blm.gov.  Please 
submit  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 


include  "attn:  1004-AD09"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  yoiir  Internet  message, 
contact  us  directly  at  (202)  452-5030. 
Finally,  you  may  hand-deliver 
comments  to  BLM  at  1620  L  Street.  ^AV, 
Room  401,  Washington,  D.C.  Comments, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  this  address  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.), 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  that  their  name  and/or  home 
address  be  kept  confidential  and  state 
the  reasons  that  one  believes  that  his  or 
her  interest  in  privacy  outweighs  the 
public  interest  in  disclosure.  BLM  will 
evaluate  each  request  for  confidentiality 
on  a  case-by-case  basis.  If  you  wish  to 
withhold  your  name  or  street  address, 
except  for  the  city  or  town,  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  Anonymous 
conunents  will  not  be  considered.  All 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  WFORMATKM  CONTACT:  Ian 
Senio,  202-452-5049  or  Sue  Stephens, 
(505) 438-7553. 

SUPPLBiENTARY  MFORMATKM: 

L  Public  Comment  Procedures 
n.  Background 

UL  Discussion  of  Proposed  Rule 
■  IV.  Procedural  Matters 

L  Public  Comment  Procedures 

Written  Comments 

Your  written  comments  on  the 
proposed  rule  should — 

(a)  Be  specific: 

(b)  Be  confined  to  issues  pertinent  to 
the  proposed  rule; 

(c)  Explain  the  reason  for  any 
recommended  change;  and 

(d)  Where  possible,  reference  the 
specific  section  or  paragraph  of  the 
proposal  which  you  are  addressing. 

BLM  may  not  necessarily  consider  or 
include  in  the  Administrative  Record 
for  the  final  rule  comments  which  BLM 
receives  after  the  close  of  the  comment 
period  (see  DATES)  or  comments 
delivered  to  an  address  other  than  those 
listed  above  (see  ADDRESSES). 

n.  Background 

In  1987  and  1991,  BLM  promulgated 
regulations,  found  at  43  CFR  3190  (52 


FR  27182)  and  3192  (56  FR  2998), 
respectively,  implementing  Section  202 
of  the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982,  (30  U.S.C. 
1732)  (FOGRMA).  Section  202  of 
FOGRMA  provides  for  cooperative 
agreements  with  States  and  Tribes  to 
share  oil  or  gas  royalty  management 
information,  and  to  carry  out  inspection, 
auditing,  investigation  or  enforcement 
activities  on  Federal  and  Indian  oil  and 
gas  leases.  The  Federal  Oil  and  Gas 
Royalty  Simplification  and  Fairness  Act 
of  1996  (P.L.  104-185).  which  amended 
FOGRMA,  eliminated  cooperative 
agreements  on  Federal  lands. 

BLM  has  cooperative  agreements  with 
several  tribes  for  oil  and  gas  inspection 
and  enforcement  activities  on  Tribal 
lands.  These  agreements  are  funded  at 
50  percent  of  allowable  costs.  The 
Minerals  Management  Service  (MMS) 
also  entered  into  cooperative 
agreements  with  several  tribes  for 
royalty  accounting  activities.  Initially 
these  MMS  agreements  were  funded  at 
50  percent,  but  in  1991.  MMS  increased 
its  funding  for  cooperative  agreements 
to  100  percent 

This  rule  would  amend  Part  3190  by 
removing  references  to  cooperative 
agreements  for  States  on  Federal  lands 
and  by  increasing  funding  for 
cooperative  agreements  with  Indian 
tribes  to  up  to  100.  percent  This  would 
eliminate  discrepancies  in  funding  these 
types  of  agreements  between  bureaus 
within  the  Department  of  the  Interior. 

m.  Discumion  of  Proposed  Rule 

This  rulemaking  amends  43  CFR 
Subpart  3190  as  follows:  First,  this  rule 
would  amend.43  CFR  3190.2-2(b)  to 
increase  funding  for  cooperative 
agreements  with  Indian  tribes  to  up  to 
100  percent.  This  would  eliminate 
discrepancies  in  funding  these  types  of 
agreements  between  agencies  within  the 
Department  of  the  Interior. 

Second,  this  rule  would  amend  the 
regulations  to  implement  Section  8(a)  of 
the  Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  of  1996 
(P.L.  104-185).  which  made  Section  202 
of  FOGRMA  (30  U.S.C.  1732).  no  longer 
applicable  to  Federal  lands.  The  effect    ^ 
of  section  8(a)  is  to  eliminate 
cooperative  agreements  with  States  to 
conduct  oil  and  gas  inspections  on 
Federal  lands.  The  proposed  regulations 
would  implement  this  requirement  by 
deleting  from  existing  regulations 
references  to  cooperative  agreements  on 
Federal  lands.  States  may  still  enter  into 
a  cooperative  agreement  on  Tribal  lands 
with  the  permission  of  the  Tribe  or 
affected  allottee. 

Third,  on  March  4, 1995,  President 
Clinton  issued  a  memorandum  to  all 
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Fedrral  Departments  and  Agencies 
directing  them  to  simplify  their 
regulations.  In  response  to  the 
President's  directive,  BLM  is  proposing 
this  rule  in  a  user-friendly  and 
understandable,  plain  English  format 

Organizationally,  existing  regulations 
(43  CFR  Part  3190)  implement  three 
related  sections  of  FOGRMA  (202,  205 
and  301)  that  provide  for  non-Federal 
entities  (States,  Tribes  and  contractors) 
to  assist  in  carrying  out  the  Secretary's 
responsibilities  under  the  Act  either  by 
delegation  of  authority,  cooperative 
agreement,  or  contract.  43  CFR  Subpart 
3190  covers  common  elements  of  the 
three  programs;  Subpart  3191  addresses 
delegations  of  authority;  and  Subpart 
3192  addresses  cooperative  agreements. 
BLM  has  not  yet  promulgated 
regulations  for  contracts,  bat  should 
they  become  necessary  they  will  be 
published  at  Subpart  3193. 

IV.  Procedural  Matters 

National  Environmental  Policy  Act 

BLM  has  determined  that  this 
proposed  rule  to  increase  funding  for 
cooperative  agreements  with  Tribes; 
eliminate  cooperative  agreements  on 
Federal  lands;  and  convert  existing 
regulations  to  plain  English  is 
administrative,  financial,  and  legal  in 
natiu«.  Increasing  funding  for 
cooperative  agreements  with  tribes  is 
purely  financial  in  nature,  and 
eliminating  cooperative  agreements  on 
Federal  lands  is  a  legal  and 
administrative  change  from  existing 
regulations.  Therefore,  it  is  categorically 
excluded  finrn  enviroiunental  review 
under  section  102(2)(C)  of  the  National 
Enviroiunental  Policy  Act,  pursuant  to 
516  Departmental  Manual  (DM), 
Chapter  2,  Appendix  1.  Item  1.10.  In 
addition,  the  proposed  rule  does  not 
meet  any  of  the  10  criteria  for 
exceptions  to  categorical  exclusions 
listed  in  516  DM,  Chapter  2,  Appendix 
2.  Pursuant  to  Coimcil  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  the  environmental 
policies  and  procedures  of  the 
Department  of  the  Interior,  the  term 
"categorical  exclusions"  means  a 
category  of  actions  which  do  not 
individually  or  cvunulatively  have  a 
significant  effect  on  the  human 
environment  and  that  have  been  found 
to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

Paperwork  Reduction  Act 

This  nde  does  not  contain 
information  collection  requirements  that 


the  Office  of  Management  and  Budget 
must  approve  under  the  Paperwoiii 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

Regulatory  Flexibility  Act 

Congress  enacted  The  Regulatory 
Flexibility  Act,  (RFA),  5  U.S.C.  601  et 
seq.,  to  ensure  that  Government 
regulations  do  not  uimecessarily  or 
disproportionately  burden  small 
entities.  The  RFA  requires  a  regulatory 
flexibility  analysis  if  a  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
Based  on  the  discussion  contained  in 
this  preamble  above,  the  economic 
impact  of  the  proposed  amendment 
increasing  funding  for  Indian 
cooperative  agreements  will  be  less  than 
$250,000.  The  other  proposed  changes, 
deleting  cooperative  agreements  on 
Federal  lands  and  converting  the 
regulations  to  plain  English,  will  have 
no  economic  impact.  BLM  anticipates 
that  this  proposed  rule  will  have  no 
significant  impact  on  the  public  at  large. 
Therefore,  BLM  has  determined  under 
the  RFA  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Reform  Act 

Amendment  of  43  CFR  Part  3190  will 
not  result  in  any  imfunded  mandate  to 
State,  local,  or  ^bal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

Executive  Order  12612 

The  proposed  rule  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government 

The  elimination  of  cooperative 
agreements  with  States  for  inspection 
and  enforcement  of  oil  and  gas  leases  on 
Federal  lands  is  a  requirement  of 
Section  8(a)  Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  of  1996. 

States  that  are  interested  in 
conducting  inspections  on  Federal  oil 
and  gas  leases  may  still  do  so  under  a 
Delegation  of  Authority  as  provided  in 
Section  205  of  FOGRMA  (30  U.S.C. 
1735). 

Therefore,  in  accordance  with 
Executive  Order  12612,  BLM  has 
determined  that  this  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment 


Executive  Order  12630 

The  primary  effect  of  the  proposed 
rule  is  to  increase  Federal  funding  to 
Tribes  that  conduct  inspections  of 
Tribal  oil  and  gas  leases  under  a 
cooperative  agreement  with  BLM.  Since 
the  rule  has  no  impact  on  lands  or  other 
properties,  there  vrill  be  no  private 
property  rights  impaired  as  a  result 
Therefore,  the  Department  of  the 
Interior  has  determined  that  the  rule 
would  not  cause  a  taking  of  private 
property  or  require  further  discussion  of 
takings  implications  under  this 
Executive  Order. 

Executive  Order  12866 

According  to  the  criteria  listed  in 
section  3(f)  of  Executive  Order  12866, 
BLM  has  determined  that  the  proposed 
rule  is  not  a  significant  regulatory 
action.  As  such,  the  prop>osed  rule  is  not 
subject  to  Office  of  Management  and 
Budget  review  under  section  6(a)(3)  of 
the  order. 

Executive  Order  12988 

The  Department  of  the  Interior  has 
determined  that  this  rule  meets  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Author 

The  principal  author  of  this  rule  is 
Sue  Stephens  of  BLM's  New  Mexico 
State  Office,  assisted  by  Ian  Senio  of 
BLM's  Regulatory  Management  Group. 

List  of  Sub)ect»  in  43  CFR  Part  3190 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Government 
contracts,  Indians-lands, 
Intergovernmental  relations.  Mineral 
royalties.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  BLM  proposes  to  amend 
43  CFR  Part  3190  as  follows: 

PART  3190— DELEGATION  OF 
AUTHORrTY,  COOPERATIVE 
AGREEMENTS  AND  CONTRACTS  FOR 
OIL  AND  GAS  INSPECTIONS 

1.  Revise  the  authority  citation  to  read 
as  follows: 

Authority:  30  U.S.C  1735  and  1751. 

2.  In  §  3190.2-2  revise  paragraph 
(b)(2)  to  read  as  follows: 

f31«U-2    FundkiQ. 


(b)*  •  • 

(2)  Up  to  100  percent  for  a  cooperative 
agreement 

3.  Revise  Subpart  3192  of  part  3190  to 
read  as  follows: 
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Subpart  3182— Cooperaliv*  Agraemants 

Sac. 

3 1 92. 1  What  is  a  coopsrative  agreement? 

3192.2  Who  may  apply  for  a  cooperative 
agreement  with  BLM  to  conduct  oil  and 
gas  inspections? 

3192.3  What  must  a  Tribe  or  State  include 
in  its  application  for  a  cooperative 
agreement? 

3192.4  What  is  the  term  of  a  cooperative 
agreement? 

3192.5  How  do  I  modify  a  cooperative 
agreement? 

3192.6  How  will  BLM  evaluate  my  request 
for  proprietary  data? 

3192.7  What  must  I  do  with  Federal 
wfif'fl'"'*  I  receive? 

3192.8  May  I  subcontract  activities  in  the 
agreement? 

3192.9  What  terms  must  a  cooperative 
agreement  contain? 

3192.10  What  costs  will  BLM  pay? 

3192.11  How  are  dvil  penalties  shared? 

3192.12  What  activities  may  Tribes  or 
States  peifuim  under  cooperative 
agreements? 

3192.13  What  activities  must  BLM  keep? 

3192.14  What  are  the  requirements  for 
Tribal  or  State  inspectors? 

3192.15  May  cooperative  agreements  be 
terminated? 

3192 .  16    How  will  I  know  if  BLM  intends  to 
terminate  my  agreement? 

3192.17  Can  BLM  reinstate  cooperative 
agreements  that  have  been  terminated? 

3192.18  Can  I  appeal  a  BLM  decision? 

Subpart  3192— Cooperative 
AQraafiMfits 


13192.3    What  must  a  Tribe  or  state 
mduda  m  Ha  application  for  a  cooparatlva 


13182.1    Wlialiaa 

(a)  A  cooperative  agreement  is  a 
contract  that  BLM  enters  into  with  a 
Tribe  or  State  to  conduct  inspection, 
investigation,  or  enforcement  activities 
on  producing  Indian  oil  and  gas  leases. 

(b)  BLM  will  enter  into  a  cooperative 
agreement  with  a  State  to  inspect  oil 
and  gas  leases  on  Indian  lands  only  with 
the  permission  of  the  Tribe  with 
jurisdiction  over  the  lands. 


13182^    WIto  may  apply  for  a 

I  to  cortdiict  oN 


(a)  The  Tribal  chairman,  or  other 
authorized  official,  of  any  Tribe  with 
producing  oil  or  gas  leases,  or 
agreements  under  the  Indian  Mineral 
Development  Act  of  1982  (25  U.S.C 
2101  et  seq.),  for  Indian  lands  under  the 
Tribe's  jurisdiction. 

(b)  Tribes  may  join  together  to  apply 
for  a  multi-tribe  cooperative  agreement 

(c)  The  Governor  of  a  State  having  a 
tribal  resolution  from  the  tribe  with 
jurisdiction  over  the  land,  permitting 
the  Governor  to  enter  into  cooperative 
agreements. 


(a)  You  must  complete — 

(1)  Standard  Form  424,  Application 
for  Federal  Assistance; 

(2)  Standard  Form  424A,  Budget 
Information — Non-Construction 
Programs;  and 

(3)  Standard  Form  424B, 
Assurances — Non-Construction 
Programs. 

(b)  You  must  describe  the  type  and 
extent  of  oil  and  gas  inspection, 
enforcement,  and  investigative  activities 
proposed  under  the  agreement  and  the 
period  of  time  the  proposed  agreement 
will  be  in  effect 

(c)  You  may  include  allotted  lands 
under  an  agreement  with  the  allottee's 
written  consent 

f  3182.4    VVhal  Is  the  term  of  a  cooperative 


Cooperative  agreements  can  be  in 
effect  for  a  period  from  1  to  5  years  from 
the  effective  date  of  the  agreement,  as 
set  out  in  the  agreement 

13182^    How  do  I  modHy  a  cooperative 


You  may  modify  a  cooperative 
agreement  by  having  both  parties  to  the 
agreement  consent  to  the  change  in 
writing.  If  the  agreement  is  with  a  State, 
and  the  modification  would  effect  the 
dtiration  or  scope  of  the  agreement,  then 
you  must  obtain  the  Tribe's  written 
consent 

13182.8    How  wW  BLU  evatuata  my 
lequeat  for  proprietary  data? 

BLM  will  evaluate  Tribal  or  State 
requests  for  proprietary  data  on  a  case- 
by-case  basis  according  to  the 
requirements  of  §  3190.1  of  this  part. 

13182.7    Wtiat  must  I  do  wHti  Federal 
aeaMMics  I  raoetwe? 

You  must  use  Federal  assistance  that 
you  receive  only  for  costs  incurred 
which  are  directiy  related  to  the 
activities  carried  out  under  the 
cooperative  agreement 

f3l82J    MaylsulmumiactactfvWIeslnthe 


Yes.  You  must  obtain  BLM's  written 
approval  before  you  subcontract  any 
activities  in  the  agreement  with  the 
exception  of  financial  audits  of  program 
funds,  that  are  required  by  the  Single 
Audit  Act  of  1984  (31  U.S.C  7501  et 
•eq.). 

{3182.8    What  terms  must  a  cooperative 
aQraemsnt  oontilnT 

The  cooperative  agreement  must — 
(a)  State  its  purpose,  objective,  and 
authority; 


(b)  Define  terms  used  in  the 
agreement; 

(c)  Describe  the  lands  covered; 

(d)  Describe  the  roles  and 
responsibilities  of  BLM  and  the  Tribe  or 
State; 

(e)  Describe  the  activities  the  Tribe  or 
State  will  carry  out 

(f)  Define  the  minimum  performance 
standards  to  evaluate  Tribal  or  State 
performance; 

(g)  Include  provisions  to — 

(1)  Protect  proprietary  data,  as 
provided  in  §  3190.1  of  this  part 

(2)  Prevent  conflict  of  interest,  as 
provided  in  §  3192.13(d); 

(3)  Share  civil  penalties,  as  provided 
in  §3192.10;  and 

(4)  Terminate  the  agreement: 
(h)  List  BH^  and  Tribal  or  State 

contacts; 

(i)  Provide  for  the  avoidance  of 
duplication  of  effort  between  BLM  and 
the  Tribe  or  State  when  conducting 
inspections; 

(j)  List  schedules  for — 

(1)  Inspection  activities; 

(2)  Training  of  Tribal  or  State 
inspectors; 

(3)  Periodic  reviews  and  meetings: 
(k)  Specify  the  limit  on  the  dollar 

amount  of  Federal  funding; 

(1)  Describe  procedures  for  Tribes  or 
States  to  request  payment 
reimbursement; 

(m)  Describe  allowable  costs  subject 
to  reimbursement;  and 

(n)  Describe  plans  for  BLM  oversight 
of  the  cooperative  agreement. 

13182.10  What  costs  wW  BLM  pay? 

(a)  BLM  will  pay  expenses  allowed 
under  part  12,  subpart  A, 
Administrative  and  Audit  Requirements 
and  Cost  Principles  for  Assistance 
Programs,  of  this  tide. 

(b)  BLM  will  fund  the  agreements  up 
to  100  percent  of  allowable  costs. 

(c)  Fimding  is  subject  to  the 
availability  of  BLM  funds. 

(d)  Funding  for  cooperative 
agreements  is  subject  to  the  shared  civil 
penalties  requirement  of  §  3192.11. 

13182.11  How  are  dvN  penalties  shared? 

When  a  Tribe  or  State  conducts  an 
inspection  that  results  in  the  collection 
of  a  civil  penalty,  that  Tribe  or  State  and 
the  Federal  government  share  the  civil 
p>enalty  equally.  The  law  requires  BLM 
to  recover  its  cost  for  the  cooperative 
agreement  As  a  result,  BLM  will  p>ay 
you  your  share  of  civil  penalties  only 
after  civil  penalties  for  the  year  exce«d 
the  amount  of  your  Federal  funding  for 
the  year. 
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13182.12    What  aottvities  may  Trtties  or 
Stales  perform  under  cooperative 


f  3182.15    May  cooperative 


«»•      DEPARTMENT  OF  THE  INTERIOR 


Activities  carried  out  imder  the 
cooperative  agreement  must  be  in 
accordance  with  the  policies  of  the 
appropriate  BLM  State  or  field  office 
and  as  specified  in  the  agreement,  and 
may  include — 

(a)  Inspecting  tribal  oil  and  gas  leases 
for  compliance  with  BLM  regulations; 

(b)  Issuing  initial  Notices  of  Incidents 
of  Non-Compliance,  Form  3160-9,  and 
Notices  to  Shut  Down  Operation,  Form 
3160-12; 

(c)  Conducting  investigations;  or 

(d)  Conducting  oil  transporter 
inspections. 

13182.13  What  activities  must  BLM  ksep? 

(a)  Under  cooperative  agreements, 
BLM  continues  to — 

(1)  Issue  Notices  of  Incidents  of 
Noncompliance  that  impose  monetary 
assessments  and  penalties; 

(2)  Collect  assessments  and  penalties; 

(3)  Calculate  and  distribute  shared 
civil  penalties; 

(4)  Train  and  certify  Tribal  or  State 
inspectors; 

(5)  Issue  and  control  inspector 
identification  cards;  and 

(6)  Identify  leases  to  be  inspected, 
taking  into  account  the  priorities  of  the 
Tribe. 

(b)  Entering  into  a  cooperative 
agreement  does  not  affect  the  right  of 
BLM  to  enter  lease  sites  to  conduct 
inspections,  enforcement,  investigations 
or  other  activities  necessary  to  supervise 
lease  operations. 

13182.14  What  are  ttte  requirsmsrtts  for 
Tribal  or  Slate  Inspsctora? 

(a)  BLM  must  certify  Tribal  or  State 
inspectors  before  they  conduct 
independent  inspections  on  Indian  oil 
and  gas  leases. 

(b)  The  standards  for  certifying  Tribal 
or  State  inspectors  must  be  the  same  as 
the  standards  used  for  certifying  BLM 
inspectora. 

(c)  Tribal  and  State  inspectors  must 
satisfactorily  complete  on-the-job  and 
classroom  training  in  order  to  qualify  for 
certification. 

(d)  Tribal  or  State  inspectors  must 
not — 

(1)  Inspect  the  operations  of 
companies  in  which  they,  a  member  of 
their  immediate  family,  or  their 
immediate  supervisor,  have  a  direct 
financial  interest;  or 

(2)  Use  for  personal  gain,  or  gain  by 
another  peraon,  information  he  or  she 
acquires  as  a  result  of  his  or  her 
participating  in  the  cooperative 
agreement. 


(a)  Cooperative  a^eements  may  be 
terminated  at  any  time  if  all  parties 
agree  to  the  termination  in  writing. 

(b)  BLM  may  terminate  an  agreement 
without  Tribal  or  State  agreement  if 
the— 

(1)  Tribe  or  State  fails  to  carry  out  the 
terms  of  the  agreement  or 

(2)  Agreement  is  no  longer  needed. 

13182.16    How  will  lioiow  If  BLM  intends 
to  terminalrmy  agreement? 

(a)  If  BLM  plans  to  terminate  yoor 
agreement  because  you  did  not  carry  out 
the  terms  of  the  agreement,  BLM  must 
send  a  notice  tc  you  that  lists  the 
reasons  BLM  plans  to  terminate  the 
agreemmt 

(b)  You  mtist  send  BLM  a  plan  to 
correct  the  problems  BLM  listed  in  the 
notice. 

(c)  If  you  submit  a  plan  for  correction 
and  BLM  approves  the  plan,  you  have 
30  days  to  correct  the  problem(s). 

(d)  If  you  have  not  corrected  the 
problem  within  30  days,  BLM  will  send 
you  a  second  termination  notice. 

(e)  If  you  do  not  resixind  to  the 
second  notice  within  30  days,  BLM  will 
terminate  the  agreement 

§3192.17    Can  BLM  reinstate  cooperative 
agreements  that  have  been  terminated? 

(a)  If  your  cooperative  agreement  was 
terminated  by  consent,  you  may  request 
that  BLM  reinstate  the  agreement 

(b)  If  BLM  terminated  an  agreement 
because  you  did  not  carry  out  the  terms 
of  the  agreement,  you  must  prove  that 
you  have  corrected  the  problem(s)  and 
are  able  to  carry  out  the  terms  of  the 
agreement 

(c)  BLM  will  then  decide  whether  or 
not  your  cooperative  agreement  may  be 
reinstated  and,  if  so,  whether  you  must 
make  any  changes  to  the  agreement 
before  it  can  be  reinstated. 

f  3182.18    Can  I  appeals  BLM  dsdsion? 

Yes,  you  may  appeal  a  BLM  decision 
imder  the  provisions  of  43  CFR  part  4. 

Dated:  March  31, 1997. 
Bob  Annstroog, 

Assistant  Secretary,  Land  and  Minerals 

Management. 

(FR  Doc.  97-9100  Filed  4-8-97;  8:45  am] 
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RIN1004-AD11 

Coal  Managamant  Regulations 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Advance  notice  of  proposed   ' 
rulemaking. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  requests  comments 
to  assist  in  the  revision  of  its  regidations 
governing  coal  operations  on  Federally 
leased  lands.  The  piupose  of  the 
revision  is  to  clarify  and  streamline 
current  processes  and  policies  related  to 
exploration  and  post-lease  actions  and 
to  comply  with  tlxe  President's 
Government-wide  regulatory  reform 
ijiitiative  to  eliminate,  streamline,  or 
rewrite  regulations  in  plain  English.  The 
proposed  rule  will  reorganize,  clarify 
and  revise  portions  of  the  existing 
Federal  coal  management  program 
regulations,  including  exploration 
licenses,  lease  suspensions,  lease 
administration,  diligence,  and 
exploration  and  mining  operations  on 
leased  Federal  coal.  Many  of  the 
changes  contemplated  will  be 
administrative  and  procedural  in  natiire 
and  provide  more  explicit  and  coherent 
direction  for  situations  not  anticipated 
by  the  existing  regulations. 
DATES:  BLM  will  accept  comments  until 
5:00  p.m.  Eastern  time  on  May  9,  1997. 
BLM  will  not  necessarily  consider 
comments  received  after  this  time  in 
developing  the  proposed  rule  or  include 
them  in  the  administrative  record. 
AOORESSES:  Commenters  may  mail 
written  comments  to  the  Bureau  of  Land 
Management,  Administrative  Record, 
Room  401LS,  1849  C  Sti«et,  NW, 
Washington,  D.C.  20240;  or  hand- 
deliver  written  comments  to  the  Bureau 
of  Land  Management,  Administrative 
Record,  Room  401,  1620  L  Street,  NW, 
Washington,  D.C.  See  the 
SUPPLEMBfTARY  MFORMATKM  section  for 
the  electronic  access  and  filing  address. 
Comments  will  be  available  for  public 
review  at  the  L  Street  address  from  7:45 
a.m.  to  4:15  p.m.  Eastern  time,  Monday 
through  Friday,  excluding  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Radden-Lesage,  (202)  452-0350 
(Commercial  or  FTS). 
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supptamtruvf  mfomiation: 

I.  Public  Comment  ProcsdurM 

Q.  Background 

m.  Dnchption  of  Infonnation  Solicited 

L  PabUc  Commait  Procedurm 

Your  written  comments  should  be 
specific;  be  confined  to  issues  outlined 
in  the  notice;  explain  the  reason  for  any 
recommended  change;  and  where 
possible,  reference  the  specific  section 
or  paragraph  of  the  cxurent  regulations 
wtdch  you  are  addressing.  BIM 
appreciates  any  and  all  comments,  but 
those  most  useful  and  likely  to 
influence  decisions  on  the  content  of 
the  proposed  rule  are  those  that  either 
are  supported  by  quantitative 
information  or  studies  or  include 
citations  to  and  analyses  of  the 
applicable  laws  and  regulations.  Except 
for  comments  provided  in  electronic 
format,  commenters  should  submit  two 
copies  of  their  written  comments,  where 
practicable.  Comments  received  after 
the  time  indicated  under  the  DATES 
section  or  at  locations  othar  than  those 
listed  in  the  AOOAESSES  section  will  not 
necessarily  be  considered  or  included  in 
the  administrative  record  of  this  rule. 

Electronic  Access  and  Filing  Address 

Commenters  may  transmit  comments 
electronically  via  the  Internet  to 
WCKIommentOwo.blm.gov.  Please 
submit  comments  as  an  ASCII  file  and 
avoid  the  use  of  special  characters  or 
encryption.  Please  include  "Attn: 
ADll"  and  your  name  and  address  in 
your  message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  (202)  452-5030. 

n.  Background 

On  July  12. 1991,  BLM  published  a 
proposed  rule  to  simplify  and 
streamline  existing  Federal  coal 
management  program  regulations  at  43 
CFR  Parts  3400.  3410,  3420,  3440,  3450, 
3460,  3470,  and  3480  (56  FR  32002). 
This  nde  proposed  to  revise  portions  of 
the  existing  Federal  coal  management 
program  regulations,  speciBcally  those 
relating  to  exploration  licenses,  lease 
suspensions,  lease  management, 
dihgence.  and  exploration.  In  response 
to  this  proposal,  BLM  received  31  sets 
of  comments.  The  initial  comment 
period  was  to  close  on  September  12, 
1991,  but  was  extended  an  additional  30 
days,  closing  on  October  12,  1991. 
Subsequently,  BLM  completed  its 
analysis  and  pre{>ared  a  draft  final  rule. 

On  March  4, 1995,  the  President 
issued  a  memorandum  to  all  Federal 
Departments  and  Agencies  directing 
them  to  simplify  their  regulations.  BLM 
reviewed  its  rules  and  identified  about 


1,000  pages  in  the  Code  of  Federal 
Regulations  that  would  be  eliminated, 
streamlined  or  rewritten  in  "plain 
English."  Because  the  draft  rules  were 
written  before  the  regulatory  reform 
initiative,  they  were  not  written  in  plain 
English  and  therefore,  required 
redrafting. 

In  October  1996,  the  National  Mining 
Association  (NMA)  requested  that  BLM 
repropose  this  rulemaking  due  to  the 
Association's  perception  that  substantial 
restructuring  and  other  changes  in  the 
electric  utility  industry  have  occurred 
since  the  comment  period  on  the  1991 
proposed  rule.  NMA  asserted  that 
additional  public  comment  was 
warranted  due  to  deregidation  of  the 
electric  transmission  industry, 
implementation  of  the  Clean  Air  Act 
Amendments  of  1990,  the  need  to 
preserve  industry's  flexibiUty  to 
accommodate  dynamic  changes  in  coal 
markets,  and  the  need  to  avoid  imposing 
additional  regulatory  burdens.  BLM  also 
received  a  request  fi'om  a  Senator  in  a 
prominent  coal-producing  State 
objecting  to  final  promulgation  of  the 
1991  regulations  due  to  his  concern  that 
there  have  been  changes  in  the  market 
since  1991.  To  give  interested  members 
of  the  public  the  opportunity  to  identify 
any  changes  in  the  industry  and  coal 
markets  which  may  not  have  been 
considered  in  the  1991  proposal  and  to 
recommend  regulatory  modifications 
that  may  be  warranted  as  a  consequence 
of  these  changed  circiunstances,  BLM 
withdrew  the  1991  rulemaking  on  its 
coal  management  program  on  February 
14,  1997  (see  62  FR  6910).  This  notice 
is  intended  to  solicit  additional 
information  relating  to  any  relevant 
changes  which  have  ocoirred  since 
1991  in  the  coal  industry  and  coal 
markets  and  how  such  changes  affect 
BLM's  regulatory  program. 

in.  Description  of  Information  Solicited 

Many  of  the  changes  BLM  is  planning 
to  make  are  for  the  purpose  of 
streamlining  and  clarifying  the  coal 
management  regulations.  Readers 
should  note  that  BLM  does  not  plan  to 
address  public  participation  in  the  coal 
leasing  process  in  this  rulemaking  effort. 
That  topic  will  be  addressed  separately, 
in  connection  with  a  pending  case. 
Environmental  Policy  Institute  v.  Baca, 
No.  93-5029  (D.C.Cir.),  appealing  NRDC 
V.  Jamison,  815  F.Supp.  454  (1992). 
Therefore,  BLM  is  not  soliciting 
comments  on  public  participation  in  the 
coal  leasing  process  at  this  time.  Nor  is 
BLM  now  soliciting  additional  comment 
on  issues  raised  by  our  pending  logical 
mining  units  rule,  which  was  proposed 
on  December  28,  1994  (59  FR  66874). 


Areas  we  are  considering  for  proposed 
revision  include,  but  are  not  limited  to 
the  following: 

•  Definitions  of  terms,  including 
"commercial  quantities,"  "continued 
operation,"  and  "maximum  economic 
recovery;" 

•  Incidental  exploration; 

•  Duration  of  licenses  to  mine; 

•  Application  of  30  U.S.C. 
201(a)(2)(A)  to  lessee  qualifications; 

•  Acceptable  payment  instruments 
for  fees  and  rentals; 

•  Clarification  that  the  8%  royalty 
rate  for  coal  produced  by  undergroimd 
mining  operations  does  not  apply  to 
existing  leases  issued  with  a  higher 
royalty  rate; 

•  Types  of  lease  assignments 
requiring  BLM  approval; 

•  Notification  requirements  for  lease 
readjustments; 

•  Use  of  the  Office  of  Surface  Mining 
Applicant  Violator  System  under  30 
CFR  773.15(b)  to  screen  applicants; 

•  Lease  suspensions; 

•  Use  or  sale  of  coal  extracted  for 
"test  bums"; 

•  Royalty  rate  reductions;  and 

•  Inspection  and  enforcement  and 
production  verification. 

Other  revisions  to  the  ciurent  coal 
management  regulations  may  also  be 
considered,  but  in  general,  the  scope  of 
this  rulemaking  is  expected  to  be 
limited  to  exploration  and  post-lease 
actions. 

BLM  requests  specific  quantitative 
information  and  documentation  as  to: 

(1)  changes  in  the  coal  industry  and 
markets  since  1991; 

(2)  how  these  changes  relate  to  the 
current  rules; 

(3)  the  impacts  of  these  changes  (and 
their  extent  or  magnitude)  on  coal 
operations  on  Federal  lands  and  non- 
Federal  lands;  and 

(4)  any  suggestions  as  to  how  these 
impacts  can  be  addressed  within  the 
current  statutory  or  regulatory 
framework,  and  if  they  cannot  be 
addressed  within  the  ciirrent 
regulations,  the  need  for  and  nature  of 
any  regulatory  changes  suggested. 

We  also  welcome  suggestions  for 
consolidation,  reorganization,  and 
improvements  in  clarity  and  readability. 

Dated:  April  3. 1997. 
Sylvia  V.  Baca, 

Acting  Assistant  Secretary  for  Land  and 
Minerals  Management. 
(FR  Doc.  97-9101  Filed  4-8-97;  8:45  am) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  applicabte  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  arxj  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  Na  96-07»-2] 

Dekalb  Genetics  Corp.;  Availability  of 
Detennination  of  Nonregulated  Status 
for  Genetically  Engineered  Com 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public  of 
our  determination  that  the  Dekalb 
Genetics  Corporation's  com  line 
designated  as  DBT418  that  has  been 
genetically  engineered  for  lepidopteran 
insect  resistance  is  no  longer  considered 
a  regulated  article  under  our  regulations 
governing  the  introduction  of  certain 
genetically  engineered  organisms.  Our 
determination  is  based  on  our 
evaluation  of  data  submitted  by  the 
Dekalb  Genetics  Corporation  in  its 
petition  for  a  determination  of 
nonregulated  status,  an  analysis  of  other 
scientific  data,  and  our  review  of 
comments  received  boxD  the  public  in 
response  to  a  previous  notice 
annoimcing  our  receipt  of  the  Dekalb 
Genetics  Corporation's  petition.  This 
notice  also  announces  the  availability  of 
our  written  detemunation  document 
and  its  associated  environmental 
assessment  and  finding  of  no  significant 
impact. 

EFFECTIVE  DATE:  March  28, 1997. 
ADDRESSES:  The  determination,  an 
environmental  assessment  and  finding 
of  no  significant  impact,  the  petition, 
and  all  written  comments  received 
regarding  the  petition  may  be  inspected 
at  USDA,  room  1141,  South  Building. 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  between  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  asked  to 


call  in  advance  of  visiting  at  (202)  690- 
2817. 

FOR  FURTHER  INFORMATKM  CONTACT:  Dr. 

Subhash  Gupta,  Biotechnologist,  BSS, 
PPQ,  APHIS,  4700  River  Road  Unit  147. 
Riverdale,  MD  20737-1236;  (301)  734- 
8761.  To  obtain  a  copy  of  the 
determination  or  the  environmental 
assessment  and  finding  of  no  significant 
impact,  contact  Ms.  Kay  Peterson  at 
(301)  734-4885;  e-mail: 
nikpeterson9aphis.u8da.gov. 

SUPPt^MENTARY  INFORMATKM: 

Background 

On  October  17. 1996.  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  petition  (APHIS  Petition  No. 
96-291-Olp)  from  the  Dekalb  Genetics 
Corporation  (Dekalb)  of  Mystic.  CT. 
seeking  a  determination  that  a  com  line 
designated  as  DBT418  that  has  been 
genetically  engineered  for  lepidopteran 
insect  resistance  does  not  present  a 
plant  pest  risk  and.  therefore,  is  not  a 
regulated  article  under  APHIS' 
regulations  in  7  CFR  part  340. 

On  November  27,  1996,  APHIS 
published  a  notice  in  the  Federal 
Register  (61  FR  60257-60258,  Docket 
No.  96-079-1)  annoimcing  that  the 
Dekalb  petition  had  been  received  and 
was  available  for  public  review.  The 
notice  also  disciissed  the  role  of  APHIS, 
the  Environmental  Protection  Agency, 
and  the  Food  and  Drug  Administration 
in  regulating  the  subject  com  line  and 
food  products  derived  from  it.  In  the 
notice,  APHIS  solicited  written 
comments  from  the  public  as  to  whether 
this  com  line  posed  a  plant  pest  risk. 
The  comments  were  to  have  been 
received  by  APHIS  on  or  before  January 
27. 1997.  During  the  designated  60-day 
comment  period.  APHIS  received  one 
comment  on  the  subject  petition  from  a 
university.  The  conunent  was  favorable 
to  the  petition. 

Analysis 

Com  line  DBT418  has  been 
genetically  engineered  to  express  a 
CrylA(c)  insect  control  protein  derived 
from  the  common  soil  bacteriiun 
Bacillus  thuringiensis  subsp.  kurstald 
(Bt).  The  petitioner  states  that  the  Bt 
delta-endotoxin  protein  is  effective  in 
controlling  the  European  com  borer 
throughout  the  growing  season.  The 
subject  com  line  also  expresses  the  bar 
gene  derived  from  Streptomyces 
hygmscopicus  that  encodes  the  enzyme 


phosphinothricin-N-acetyltransferase 
(PAT),  which,  when  introduced  into  the 
plant  cell,  confers  tolerance  to  the 
herbicide  glufosinate.  The 
microprojectile  bombardment  method 
was  used  to  transfer  the  added  genes 
into  the  parental  com  line,  and  their 
expression  is  controlled  in  pari  by  gene 
sequences  from  the  plant  pathogens 
Agmbacterium  tumefaciens  and 
caiUiflower  mosaic  virus  (CaMV). 
The  subject  com  line  has  been 
considered  a  regulated  article  under 
APHIS'  regiUations  in  7  CFR  part  340 
because  it  contains  gene  sequences 
derived  from  plant  pathogens.  However, 
evaluation  of  field  data  reports  from 
field  tests  of  the  com  line  conducted 
under  APHIS  notifications  since  1993 
indicates  that  there  were  no  deleterious 
effects  on  plants,  nontarget  organisms, 
or  the  environment  as  a  residt  of  the 
environmental  release  of  com  line 
DBT418. 

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  Dekalb  and  a  review  of 
other  scientific  data,  comment  received, 
and  field  tests  of  the  subject  com  line. 
APHIS  has  determined  that  com  line 
DBT418:  (1)  Exhibits  no  plant 
pathogenic  properties;  (2)  is  no  more 
likely  to  become  a  weed  than  insect 
resistant  com  lines  developed  by 
traditional  breeding  techniques;  (3)  is 
unlikely  to  increase  the  weediness 
potential  for  any  other  cultivated  or 
wild  species  with  which  it  can 
interbreed;  (4)  will  not  cause  damage  to 
raw  or  processed  agricidtural 
commodities;  (5)  will  not  harm 
threatened  or  endangered  sp>ecies.or 
other  organisms,  such  as  benes,  that  are 
beneficial  to  agriculture;  and  (6)  should 
not  reduce  the  ability  to  control  insects 
in  com  or  other  crops  when  cultivated. 
Therefore,  APHIS  has  concluded  that 
the  subject  com  line  and  any  progeny 
derived  from  hybrid  crosses  with  other 
nontransformed  com  varieties  will  be  as 
safie  to  grow  as  com  in  traditional 
breeding  programs  that  are  not  subject 
to  regidation  imder  7  CFR  part  340. 

The  effect  of  this  determination  is  that 
Dekalb's  com  line  DBT418  is  no  longer 
considered  a  regidated  article  under 
APHIS'  regiUations  in  7  CFR  part  340. 
Therefore,  the  requirements  pertaining 
to  regulated  articles  under  those 
regiUations  no  longer  apply  to  the  field 
testing,  importation,  or  interstate 


17144 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


movement  of  the  subject  com  line  or  its 
progeny.  However,  importation  of  com 
line  DBT418  or  seeds  capable  of 
propagation  are  still  subject  to  the 
restrictions  found  in  APHIS'  foreign 
quarantine  notices  in  7  CFR  part  319. 

National  Environmental  Policy  Act 

An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969.  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.),  (2)  Regiilations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Based  on  that  EA.  APHIS  has 
reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  Dekalb's  corn  line 
DBT418  and  lines  developed  from  it  are 
no  longer  regulated  articles  under  its 
regulations  in  7  CFR  f)art  340.  Copies  of 
the  EA  and  the  FONSI  are  available 
upon  request  from  the  individual  listed 
under  FOR  FURTHER  MFORMATION 
CONTACT. 

Dona  in  Washington,  DC,  this  3rd  day  of 
April  1997. 
Tatry  L.  Maowfy. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
|FR  Doc.  97-9066  FUed  4-B-97:  8:45  am) 

■aXMOCOOe  3410^34-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

Notice  of  Request  for  Information 
Collection 

agency:  The  Rural  Housing  Service, 

Rural  Business-Cooperative  Service, 

Rural  Utilities  Service  and  Farm  Service 

Agency.  USDA. 

ACTKM:  Proposed  collection;  comments 

request 

SUiMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Housing 
Service's  (RHS)  intention  to  reinstate 
the  information  collection  procedures  in 
support  of  the  Multi-Family  Housing 
Supervised  Bank  Account  regulatory 
requirements. 


DATES:  Comments  on  this  notice  must  be 
received  on  or  before  (insert  date  60 
days  after  date  of  publication  in  the 
Federal  Register]  to  be  assured  of 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  VoUmer,  Senior  Lotm 
Specialist,  Multi-Family  Housing 
Portfolio  Management  Division,  RHS, 
Stop  0782,  U.S.  Department  of 
Agriculture.  1400  Independence  Avenue 
SW,  Washington,  DC  20250-0782. 
Telephone (202) 720-1060. 

SUPPLEMENTARY  INFORMATION: 

Title:  1902-A,  Supervised  Bank 
Accoimts. 

OMB  Number:  0575-0158. 

Type  of  Request:  Reinstate 
information  collection. 

Abstract:  The  Rural  Housing  Service 
(RHS)  is  a  credit  agency  for  Rural 
Development.  The  RHS  is  an  Agency  of 
the  U.S.  Department  of  Agriculture 
(USDA).  As  a  creditor  of  last  resort  the 
Agency  extends  financial  assistance  in 
support  of  housing  for  rural  residents. 

Tnis  regulation  prescribes  the  policies 
and  responsibilities  for  the  use  of 
supervised  accounts.  In  carrying  out  its 
mission  as  a  supervised  credit  Agency, 
this  regulation  authorizes  the  use  of 
supervised  accounts  for  the 
disbursement  of  funds.  The  use  may  be 
necessitated  to  disburse  Government 
funds  consistent  with  the  various  stages 
of  any  development  (construction)  work 
actually  achieved.  On  limited  occasions 
a  supervised  account  is  used  to  provide 
temporary  credit  counseling  and 
oversight  to  those  being  assisted  who 
demonstrate  an  inability  to  handle  their 
financial  affairs  responsibly.  Another 
use  is  for  depositing  multi-housing 
reserve  account  funds  in  a  manner 
requiring  Agency  co-signature  for 
withdrawals.  Multi-housing  reserve 
account  funds  are  held  in  a  sinking  fund 
for  the  future  capital  improvements 
needs  for  apartment  projects. 
Supervised  accounts  are  established  to 
ensure  Government  security  is 
adequately  protected  against  fraud, 
waste,  and  abuse. 

The  legislative  authority  for  requiring 
the  use  of  supervised  accoimts  is 
contained  in  Section  339  of  the 
Consolidated  Farm  and  Rural 
Development  Act  (CON  ACT),  as 
amended  (7  U.S.C.  1989).  and  Section 
510  of  the  Housing  Act  of  1949  (Housing 
Act),  as  amended  (42  U.S.C.  1480). 
These  provisions  authorize  the 
Secretary  of  Agriculture  to  make  such 
rules  and  regulations  as  deemed 
necessary  to  carry  out  the 
responsibilities  and  duties  the 
Government  is  charged  with 
administering. 


Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.42  hours  per 
response. 

Respondents:  The  primary 
respondents  are  small  business 
organizations. 

Estimated  Number  of  Responses  Per 
Respondent:  2.48. 

Estimated  Total  Annual  Burden  on 
Respondents:  26.260  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Johnnie  Anderson, 
Regulations  and  Paperwork 
Management  Division,  at  (202)  720- 
9735. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  iiiformation  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Johnnie  Anderson.  Reg^alations  and 
Paperwork  Management  Division,  Stop 
0743,  U.S.  Department  of  Agriculture. 
1400  Independence  Avenue  SW, 
Washington,  DC  20250-0743.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  any 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  March  12, 1997. 
Jan  E.  Sliadbiim, 
Acting  Administrator,  Rural  Housing  Service. 

Dayton  J.  Watkina. 

Administrator,  Rural  Business-Cooperative 
Service. 

Dated:  March  24, 1997. 
WaUy  B.  Beyer. 

Administrator,  Rural  Utilities  Service. 

Dated:  March  27. 1997. 
Grant  Bontrock, 

Administrator.  Farm  Service  Agency. 
[PR  Doc.  97-6994  Filed  4-6-97;  8:45  am) 
■NJJNO  COOC  34ie-XV-U 
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DEPARTMEffT  OF  AGRICULTURE 

Forest  Service 

Thompson  Creole  Mine  Supplemental 
Environmental  Impact  Statement 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  Supplemental  Environmental 
Impact  Statement. 

SUMMARY:  The  purpose  for  this  revised 
notice  of  intent  is  to  provide  public 
notice  of  a  changed  completion  date  for 
the  Thompson  Creek  Mine  (TCM)  Draft 
Supplemental  Environmental  Impact 
Statement  pSEIS).  This  Federal 
Register  notice  revises  the  schedule 
published  in  the  February  9, 1995 
Federal  Register  (Vol.  60,  No.  27,  7748) 
for  the  completion  of  the  SEIS  is  now 
scheduled  to  be  released  for  public 
comment  in  July  1997.  Release  of  the 
final  SEIS  and  Record  of  E)ecision  is 
anticipated  approximately  four  months 
later. 

FOR  FURTHER  INFORMATION  CONTACT: 
Liz  McFarland.  TCM  SEIS  Coordinator. 
RR2,  Box  600,  Hwy  93S,  Salmon  ID 
83467,  phone  208-756-5139. 

Dated:  April  2. 1997. 
Stephanie  Phillips, 

Acting  Forest  Supervisor,  Salmon  and  Challis 
National  Forest. 

(FR  Doc.  97-9045  Filed  4-8-97;  8:45  am) 

BMXINQ  COOE  341»-11-M 


DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation — 1996  Panel  Wave  5. 

Form  Numbeiis):  SIPP  16505(L). 

Agency  Approval  Number:  0607- 
0813. 

Type  of  Request:  Revision  of  a 
currentiy  approved  collection. 

Burden:  117,800  hours. 

Number  of  Respondents:  77.700. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  conducts  the  Survey  of  Income 
and  Program  Participation  (SIPP)  to 
collect  information  from  a  sample  of 
households  concerning  the  distribution 
of  income  received  direcdy  as  money  or 
indirectiy  as  in-kind  benefits.  SIPP  data 
are  used  by  economic  polic3rmaker8.  the 


Congress,  state  and  local  governments, 
and  Federal  agencies  that  administer 
social  welfare  and  transfer  payment 
programs  such  as  the  Department  of 
Health  and  Human  Services,  the 
Department  of  Housing  and  Urban 
Development,  and  the  Department  of 
Agriculture. 

The  SIPP  is  a  longitudinal  survey,  in 
that  households  in  the  panel  are 
interviewed  12  times  at  4  month 
intervals  or  waves  over  the  life  of  the 
panel,  making  the  duration  of  the  panel 
about  4  years.  The  next  panel  of 
households  will  be  introduced  in  the 
year  2000. 

The  survey  is  molded  aroimd  a 
central  core  of  labor  force  and  income 
questions,  health  insurance  questions, 
and  questions  concerning  government 
program  participation  that  remain  fixed 
throughout  the  life  of  a  panel.  The  core 
questions  are  asked  at  Wave  1  and  are 
updated  during  subsequent  interviews. 
The  core  is  supplemented  with 
additional  questions  or  topical  modules 
designed  to  answer  specific  needs. 

This  request  is  for  clearance  of  the 
topical  modules  to  be  asked  during 
Wave  5  of  the  1996  Panel.  The  core 
questions  have  already  been  cleared. 
Topical  modules  for  waves  6  through  12 
will  be  cleared  later.  The  topical 
modules  for  Wave  5  are:  (1)  School 
Enrollment  and  Financing.  (2)  Child 
Support  Agreements,  (3)  Support  for 
Non-Household  Members,  (4) 
Functional  Limitations  and  Disability — 
Adults,  (5)  Functional  Limitations  and 
Disability — Children,  and  (6)  Employer 
Provided  Health  Benefits.  In  addition,  a 
question  on  welfare  reform  will  be 
added  to  the  instnmient  at  OMB's 
request.  Wave  5  interviews  will  be 
conducted  from  August  through 
November  1997. 

Affected  Public:  Individuals  and 
households. 

Frequency:  Every  4  months. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  United 
States  Code,  Section  182. 

OMB  Desk  Officer:  Jerry  Coffey.  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5312, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  shoidd  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 


Dated:  April  3, 1997.  ; 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office  1 
of  Management  and  Organization. 
[FR  Doc.  97-9006  Filed  4-6-97;  8:45  am] 
BIUJNQ  OOOE  aSIO-OT-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  [TXXl) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  This 
collection  has  been  submitted  under  the 
Paperwork  Reduction  Act's  emergency 
processing  procedures. 

Agency:  International  Trade 
Administration. 

Title:  Participation  Agreement 

Agency  Form  Number:  ITA-4008P 
and  ITA-40O8P-A. 

0^fB  Number:  0625-0147. 

Type  of  Review:  Revision- 
EMERGENCY  SUBMISSION 

Burden:  5,625  hours. 

Number  of  Respondents:  7.500. 

Avg.  Hour  Per  Response:  45  minutes. 

Needs  and  Uses:  "The  Participation 
Agreement  contract  form  is  the  vehicle 
by  which  individual  firms  agree  to 
participate  in  the  Department  of 
Commerce's  (DOC)  trade  promotion 
program.  It  is  being  revised  to:  (1) 
Collect  certain  certifications  from 
companies  interested  in  participating  in 
such  missions.  (2)  obtain  additional 
information  needed  to  judge  the 
eligibility  and  suitability  of  comf>anies 
to  participate  in  DOC  sponsored  trade 
missions;  and  (3)  change  the  name  of 
the  form  to  "Trade  Event  and 
Participation  Agreement,"  to  make  clear 
that  it  involves  an  application  process. 
This  information  is  essential  to  the 
implementation  of  the  Statement  of 
Policy  Governing  Overseas  Trade 
Missions  of  the  Department  of 
Commerce  issued  by  Secretary  Daley  on 
March  3, 1997. 

The  Secretary's  statement  of  policy 
provides  that  each  company  seeking  to 
-take  part  in  overseas  trade  missions 
must  certify  that:  (a)  The  export  of  the 
products  and  services  that  the  company 
wishes  to  sell  would  be  in  compliance 
with  U.S.  export  controls  and 
regulations;  (b)  the  company  has 
identified  to  the  Department  of 
Commerce  for  its  evaluation  any 
business  pending  before  the  Department 
of  Commeice  that  may  present  the 
appearance  of  a  conflict  of  interest:  (c) 


17146 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


the  company  has  identified  any  pending 
litigation  (including  any  administrative 
proceedings)  to  which  it  is  a  party  that 
involves  the  Department  of  Commerce; 
and  (d)  the  company  agrees  that  it  and 
its  affiliates  (1)  have  not  and  will  not 
engage  in  the  bribery  of  foreign  officials 
in  connection  with  the  applicant's 
involvement  in  this  event,  and  (2) 
maintain  and  enforce  a  policy  that 
prohibits  the  bribery  of  foreign  officials. 

The  revision  to  Form  4008P  would 
require  companies  seeking  to  take  part 
in  overseas  trade  missions  to  make  these 
certifications. 

Affected  Public:  Companies  seeking  to 
apply  to  participate  in  overseas 
Commerce  Department  trade  missions. 

Frequency;  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer,  (202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
D(X;  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327,  l%th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Victoria  Baecher-Wassmer,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 
An  emergency  clearance  has  been 
requested  by  April  11, 1997. 

Dated:  April  3. 1997. 


Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  97-9068  FUed  4-8-97;  8:45  am] 
■■JJNO  OOOC  »iO-fP 


DEPARTMENT  OF  COMMERCE 

Foreign-TrKte  Zones  Board 
[Docket  23-07] 

Foraign-Trada  Zona  96 — Blrminghafn, 
Alabama:  Application  for  Subzona 
Status,  JVC  America,  Inc.  (Videotape 
and  Ylrtenrimnttaat  TiiM'Binnan 
County,  Alabama 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Qty  of  Birmingham, 
Alabama,  grantee  of  FTZ  96,  requesting 
special-purpose  subzone  stattis  for  the 
VHS  videotape  and  videocassette 
manufacturing  facility  of  JVC  America, 
Inc.  (JVC)  (subsidiary  of  Victor 
Company  of  Japan.  Ltd.),  located  at  sites 
in  Tuscaloosa  County.  Alabama.  The 
application  was  submitted  pursuant  to 


the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  March  25,  1997. 

The  JVC  plant  (440,000  sq.  ft.  on  103 
acres)  consists  of  two  sites  in 
Tuscaloosa  County,  Alabama:  Site  1: 
(400.000  sq.  ft.  on  101  acres) — 
production  facility  located  at  1  JVC 
Road,  adjacent  to  1-20/59,  some  15 
miles  east  of  the  City  of  Tuscaloosa;  Site 
2:  (40,000  sq.  ft.  on  2  acres) — warehouse 
located  at  1010  19th  Avenue,  City  of 
Tuscaloosa.  The  facility  (235 
employees)  produces  prepared 
unrecorded  media  such  as  VHS 
videotape  and  videocassettes.  (Compact 
discs  are  also  manufactiued  at  the  site, 
but  authority  to  conduct  such 
manufacture  under  zone  procedures  is 
not  being  requested  at  this  time.)  Some 
15  percent  of  production  is  exported. 

Zone  procedures  would  exempt  JVC 
from  Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
On  domestic  shipments,  the  company 
would  be  able  to  choose  the  duty  rate 
that  applies  to  videotape  and 
videocassettes  (2.5%,  becoming  duty- 
free in  1999  upon  final  implementation 
of  the  Uruguay  Round  of  GATT),  instead 
of  the  rates  (ranging  from  duty-free  to 
9.7%)  otherwise  applicable  to  the 
foreign  materials.  Foreign  components, 
which  account  for  an  estimated  40 
percent  of  material  value,  include 
carbon,  iron  oxides  and  hydroxides, 
pabnitic/stearic  adds,  plasticizers. 
printiug  ink,  polyvinyl  chloride, 
polyiuethanes,  splice  tape,  packaging 
film,  glue,  polyethylene  terephthaJate 
film,  cassette  housings,  cassette  hubs, 
bemcot  wipes,  glass  beads,  filters,  and 
prepared  unrecorded  media.  The 
application  indicates  that  the  savings 
from  zone  procedures  wUl  help  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  June  9.  1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  June  23,  1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
foUowing  locations: 


U.S.  Department  of  Commerce,  Export 
Assistance  Center,  Medical  Forum 
Building,  7th  Floor,  950  22nd  Street 
North.  Birmingham.  AL  35203; 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce.  Room 
3716. 14th  &  Pennsylvania  Avenue, 
NW.  Washington.  DC  20230. 

Dated:  March  31, 1997. 
John  J.  Da  Ponte.  Jr.. 

Executive  Secretary 

[FR  Doc.  97-9117  Filed  4-8-97;  8:45  am) 

aiLLMQ  COOE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[OrdwNo.S7e] 

Gram  of  Auttiority  for  Subzone  Status, 
Ascent  Power  Technology  Corp., 
(Electric  Power  Suppliee/Electronic 
Ruorescent  Lighting  Ballasts); 
Campton.  KY 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *   *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  FTZ  Act),  the  Foreign- 
Trade  Zones  Board  (the  Board)  is 
authorized  to  grant  to  qualified 
corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regtUations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Louisville  and  Jefferson  County 
Riverport  Authority,  grantee  of  Foreign- 
Trade  Zone  29.  for  authority  to  establish 
special-purpose  ;,ubzone  status  for  the 
manufacturing  facilities  (electric  power 
supplies  and  electronic  fluorescent 
lifting  ballasts)  of  Ascent  Power 
Technology  Corp.,  in  Campton. 
Kentucky,  was  filed  by  the  Board  on 
August  27, 1996,  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  (FTZ  Docket  67-96,  61 
FR  47870,  9-11-96);  and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
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Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now.  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
Ascent  Power  "Technology  Corp.,  ■ 
facilities  in  Campton,  Kentuclf^ 
(Subzone  29G),  at  the  locations 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28. 

Signed  at  Washington,  DC,  this  25th  day  of 
March  1997. 
Robert  S.  LaRnasa, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 
Jolu  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

[FR  Doc.  97-9119  Filed  4-8-97;  8:45  am) 
BIUMQ  COOE  aS10-08-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Doctot  19-03] 

Witt>drawal  of  Application  for  General- 
Purpose  Zone;  Fostoria,  OH 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  City  of  Fostoria,  Ohio,  requesting 
authority  to  establish  a  general-purpose 
foreign-trade  zone  in  Fostoria,  Ohio, 
adjacent  to  the  Toledo  Customs  port  of 
entry.  The  application  was  filed  on  May 
14, 1993  (58  FR  30143,  5/26/93). 

The  withdrawal  was  requested  by  the 
applicant  because  of  changed 
circumstances,  and  the  case  has  been 
closed  without  prejudice. 

Dated:  Aprill,  1997. 
Jolin  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

|FR  Doc.  97-9118  Filed  4-8-97;  8:45  am] 
BILLINQ  COOE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  877] 

Grant  of  Authority  for  Subzone  Status 
Plor>eer  Industrial  Components,  Inc., 
(Automotive  Audio  Products); 
Springboro,  OH 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  Jime  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *   *  *  of 


foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-81u)  (the  FTZ  Act),  the  Foreign- 
Trade  Zones  Board  (the  Board)  is 
authorized  to  grant  to  qualified 
corporations  ^e  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Greater  Cincinnati  Foreign  Trade  Zone, 
Inc.,  grantee  of  Foreign-Trade  Zone  46, 
for  authority  to  establish  special- 
purpose  subzone  sfatus  for  the 
automotive  audio  products 
manufacturing  facilities  of  Pioneer 
Industrial  Components,  Inc.,  in 
Springboro,  Ohio,  was  filed  by  the 
Board  on  March  8. 1996,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  19-96. 
61  FR  10726.  3-15-96);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
Pioneer  Industrial  Components.  Inc.. 
facilities  in  Springboro.  Ohio  (Subzone 
46F),  at  the  locations  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington.  DC.  this  Slst  day  of 
March  1997. 

Robert  S.  LaRnsM. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
John  |.  Da  Poote,  Jr., 
Executive  Secretajy. 

[FR  Doc.  97-9120  Filed  4-8-97;  8:45  am) 
BnjJNG  COOE  3610-DS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Dodcet  24-07] 

Foreign-Trade  Zone  183— Austin, 
Texas  and  Foreign-Trade  Subzone 
183A— Cell  Computer  Corporation; 
Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 


Board)  by  the  Foreign  Trade  Zone  of 
Central  Texas.  Inc.,  grantee  of  FTZ  183, 
requesting  authority  to  expand  Subzone 
183 A  at  the  computer  manu&cttiring 
facilities  of  Dell  Computer  Corporation 
(Dell)  located  in  Austin,  Texas.  The 
q)plication  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  March  27.  1997. 

Subzone  183A  was  approved  on 
November  16. 1992  (Board  Order  607, 
57  FR  56902, 12/1/92)  and  expanded  on 
December  23, 1996  (Board  order  861,  62 
FR  1316, 1/9/97).  The  subzone  currentiy 
-consists  of  the  fbllowing  three  sites:  Site 
1  (42.5  acres)  located  in  the  Braker 
Center  Industrial  Park,  at  the 
intersection  of  Braker  Lane  and  Metric 
Boulevard;  Site  2  [12  acres)  McKalfa  2 
(124,000  sq.  ft.)  located  at  2500  McHale 
Court  within  the  Rutiand  Center 
Industiial  Park  and  McKalla  I  (135,000 
sq.  ft.)  located  at  10220  McKalla  Drive; 
and.  Site  3  (11  acres)  Research  1 
(100,685  sq.  ft.)  located  at  8801  Research 
Boulevard,  Austin,  Texas. 

The  applicant  is  now  requesting 
authority  to  expand  existing  Site  1  to 
include  the  entire  Braker  Center 
Industrial  Park  (55  acres)  and  to  include 
two  additional  sites:  proposed  Site  4  (33 
acres,  546,750  sq  ft)  located  in  Metric 
Center  at  2207  and  2209  Rutiand  Drive, 
9709  Burnet  Road  and  2106  W. 
Rundberg  in  Austin;  and  proposed  Site 
5  (4  acres,  61 ,676  sq  ft)  located  in 
Longhom  Business  Park  at  2545 
Brockton  Drive  in  Austin. 

Dell  is  authorized  to  manufacture 
computers  and  related  products  under 
zone  procedures  within  Subzone  183A. 
This  proposal  does  not  request  any  new 
manufacturing  authority  under  FTZ 
procedures  in  terms  of  products  or 
components,  but  it  does  involve  a 
proposed  increase  in  the  plant's  level  of 
prodi\ption  under  WZ  procedures 
corresponding  to  the  increase  in  plant 
size. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  5079O- 
50808, 10/8/91),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
theBoaJrd. 

Public  conunent  (original  and  3 
copies)  is  invited  from  interested  ftarties 
(see  FTZ  Board  address  below).  The 
closing  date  for  their  receipt  is  June  9, 
1997.  Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  June  23, 
1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
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for  public  inspection  at  each  of  the 

following  locations: 

U.S.  E)ep>artment  of  Commerce,  District 
Office,  410  East  5th  Street.  Suite  414- 
A.  Austin,  TX  78711; 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce.  Room 
3716, 14th  k  Pennsylvania  Avenue, 
NW,  Washington,  DC  20230. 

Dated:  March  31. 1997. 
Joko  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc  97-911«Filed  4-6-47;  8:45  am] 


DEPARnMENT  OF  COMMERCE 

Fontg/n-Ttwdt  Zones  Bovd 
[Order  Ho.  881] 

Grant  of  Authority  for  Subzono  Status 
Abbott  Manufacturing,  Inc.  (Infant 
Foflmiia,  Adult  Nutritional  Products); 
AltaVista,  VA 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C  81a-81u],  the  Foreign- 
Trade  Zones  Board  (the  Board]  adopts  the 
fbUowing  Order 

Whereas,  by  an  Act  of  Congress 
approved  Jtrne  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-«lu)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  \he  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purp>ose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Capital  Region  Airport  Commission 
(Richmond,  Virginia),  grantee  of 
Foreign-Trade  Zone  207,  for  authority  to 
establish  special-ptirpose  subzone  status 
for  export  activity  at  the  in£ant  formula 
and  adult  nutritional  products 
manufacturing  plant  of  Abbott 
Manufacturing,  Inc.,  in  Altavista, 
Virginia,  was  filed  by  the  Board  on 
March  12. 1996.  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  (FTZ  Docket  23-96,  61 
FR  12060,  3-25-96);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  ceport,  and  finds  that  the 
reqiiirements  of  the  FTZ  Act  and 


Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  for 
export  manufactiiring  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
Abbott  Manufacturing,  Inc.,  plant  in 
Altavista,  Virginia  (Subzone  207A),  at 
the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28,  and  subject  to  the  further 
requirement  that  all  foreign-origin  dairy 
products  and  sugar  admitted  to  the 
subzone  shall  be  reexported. 

Signed  at  Washington,  DC,  this  31st  day  of 
March  1997. 

Robart  S.  LaRoMa, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  AltematB  CJiairman, 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

[FR  Doc  97-^121  FOmI  4-«-97;  8:45  am) 
■■JJNO  OOOC  3Sie-0S-P 


DEPARTMENT  OF  COMMERCE 
Intamational  Trads  Administration 

[A-670-802] 

Industrial  Nitrocsiluloss  From  tlM 
Psopla's  RspubUc  of  China;  Notics  of 
Extension  of  Time  Umlts  for 
Preliminary  Results  of  Antidumping 
AdministrathM  Review 

AGBICY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTKM:  Notice  of  extension  of  time 
limits  for  preliminary  results  of 
antidumping  duty  administrative 
review. 

EFFECTIVE  DATE:  April  9, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Rebecca  Trainer  or  Maureen  Flannery, 
Office  of  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-0666  or  (202)  482- 
4733,  respectively. 

The  AppUcsble  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  efi'ective  January  1,  1995, 
the  effective  date  of  the  amendiments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 


Extension  of  Time  Limits  for 
Preliminary  Results 

The  Department  of  Commerce  has 
received  a  request  to  conduct  an 
administrative  review  of  the 
antidumping  duty  order  on  industrial 
nitrocellulose  from  the  People's 
Republic  of  China.  On  August  15, 1996, 
the  Department  initiated  this 
administrative  review  covering  the 
period  July  1, 1995  through  June  30, 
1996. 

Because  of  the  complexity  of  certain 
issues  concerning  the  Departeient's 
policy  with  respect  to  non-market 
economies,  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  section  751(a)(3)(A) 
of  the  Act.  Therefore,  in  accordance 
with  that  section,  the  Department  is 
extending  the  time  limits  for  the 
preliminary  results  to  July  31, 1997,  and 
for  the  final  results  to  120  days  after  the 
publication  of  the  preliminary  results. 
These  extensions  of  time  limits  are  in 
accordance  with  section  751(a)(3)(A)  of 
die  Act. 

Dated:  April  2, 1997. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  ID. 

[FR  Doc.  97-9122  Filed  4-6-97;  8:45  am] 

SaUNOCOOE  3S10-OS-^ 


DEPARTMEf^T  OF  COMMERCE 

International  Trade  Administration 
[A-201-802] 

Gray  Portland  Cement  and  Clinlcer 
From  Mexico:  Rnal  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  October  3, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  gray 
Portland  cement  and  clinker  btim 
Mexico.  The  review  covers  one 
manufacturer/exporter,  CEMEX,  S.A.  de 
C.V.  (CEMEX),  and  its  affiliated  party 
Cementos  de  Chihuahua,  S.A.  de  C.V. 
(CDC),  and  the  period  August  1, 1994, 
through  July  31, 1995.  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminary  results.  We 
received  comments  from  petitioners  and 
respondent.  We  received  rebuttal 
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comments  from  the  petitioners  and 
respondent. 

EFFECTIVE  DATE:  April  9, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nithya  Nagarajan  or  Dorothy  Woster, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue  N.W.,  Washington, 
D.C.  20230;  telephone:  (202)  482-3793. 

SUPPt^MENTARY  INFORMATION: 

Applicable  Statute  and  Regolatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
ctirrent  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Backgroiuid 

On  October  3, 1996,  the  Department 
published  in  the  Federal  Register  (61 
FR  51676)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  gray 
porUand  cement  and  clinker  from 
Mexicb  covering  the  period  August  1, 
1994  through  July  31,  1995.  The 
Department  has  now  completed  this 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930  as 
amended. 

Scope  of  die  Review 

The  products  covered  by  this  review 
include  gray  portland  cement  and 
clinker.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manu&ctturing  cement,  has  no  use 
other  than  being  groimd  into  finished 
cement.  Gray  portland  cement  is 
cunenUy  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
ntimber  2523.29  and  cement  clinker  is 
ciurently  classifiable  under  HTS  item 
number  2523.10.  Gray  portland  cement 
has  also  been  entered  under  HTS  item 
number  2523.90  as  "other  hydratilic 
cements."  The  HTS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  purposes  only.  Our 
written  description  of  the  scope  of  the 
order  remains  dispositive. 

Verification 

In  accordance  with  section 
353.25(c)(2)(ii)  of  the  Department's 
regulations,  we  verified  information 


provided  by  CEMEX  and  CDC  using 
standard  verification  procedures, 
including  on-site  inspection  of  the 
manufacturer's  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  documentetion  mntnining 
relevant  information. 

Analysis  of  Comments  Received 

The  Ad  Hoc  Committee  of  AZ-NM- 
TX-FL  Producers  of  Gray  PorUand 
Cement  and  the  National  Cement 
Company  of  California  (petitioners),  and 
CEKffiX  and  CDC  submitted  case  briefs 
on  November  4, 1996,  and  rebuttal 
briefs  on  November  27, 1996.  A  public 
hearing  was  held  on  December  11, 1996. 

Revocation  of  the  Underljring  Order 

Comment  1 :  CEMEX  contends  that  the 
antidumping  duty  order  should  be 
revoked  and  considered  void  ab  initio 
due  to  the  Department's  alleged  Cailure 
to  investigate  petitioners'  standing  in 
the  original  less-than-Caii^value  (LTFV) 
investigation.  Specifically,  CEMEX 
argues  that  "[ajt  the  time  of  the  original 
investigation,  the  relevant  U.S.  stetute 
that  prescribed  the  requirement  to 
esteblish  standing  to  file  an 
antidumping  petition  contained  no 
express  language  addressing  the  degree 
of  support  necessary  for  a  petition  to  be 
filed  in  a  regional  industry  case  *  *  * 
the  stetute  simply  required  that  the 
petition  be  filed  'on  be^^alf  of  an 
industry  but  provided  no  express 
guidance  on  how  compliance  with  this 
criterion  was  to  be  determined."  Faced 
with  this  lacxma  in  the  stetute,  CEMEX 
asserts,  the  Department  is  compelled  by 
the  decision  in  Murray  v.  Schooner 
Charming  Betsy,  6  U.S.  64,  2  Cranch  64 
(1804),  to  reinterpret  U.S.  law  in 
accordance  with  the  international 
obligations  of  the  United  Stetes.  In  the 
opinion  of  CEMEX,  this  means  that  the 
Department  is  required  (in  the  fifth 
review)  to  revisit  the  issue  of  initiation 
in  the  original  investigation  and  abide 
by  a  July  9, 1992,  ruling  by  a  three- 
member  panel  convened  under  the 
auspices  of  the  1947  General  Agreement 
on  Tarifb  and  Trade  ("1947  GATT'). 
See  Report  of  the  Panel.  United  Stateg — 
Anti-Dumping  Duties  on  Gray  Portland 
.  Cement  and  Cement  Clinker  From 
Mexico,  GATT  Doc.  ADP/82  (July  9, 
1992)  ("GATT  Report").  According  to 
CEMEX,  this  panel  held  that  the 
initiation  of  the  origiaal  investigation 
contravened  the  requirements  of  the 
1979  GATT  Antidumping  Code  ("GATT 
AD  Code")  because  the  Department 
"failed  property  to  ascertain"  that  "all 
or  almost  all"  of  the  regional  industry 
supported  the  original  petition.  If  the 
Department  revisited  the  issue  of 


initiation  in  light  of  the  GATT  Report,     , 
CEMEX  maintains,  it  would  revoke  the    I 
order  ab  initio,  terminate  all 
proceedings,  and  refund  "at  the  very 
least,  all  cash  deposits  posted  during  the' 
FOR."  I 

CEMEX  further  maintains  that  the       J 
Department  has  the  authority  to  revoke    i 
the  antidumping  order  at  this  stage  of      ! 
the  proceeding.  Citing  Gilmore  Steel       { 
Corp.  v.  United  States,  583  F.  Supp.  607 
(Crr  1984),  CEMEX  argues  that 
government  agencies  (like  the 
Department)  have  the  authority  to 
correct  "jurisdictional  defects"  at  any 
time.  CEMEX  also  argues  that  the 
decision  in  Ceramica  Regiomontana 
SA.  v.  United  States.  64  F.3d  1579  (Fed.! 
Cir.  1995)  provides  "specific  legal  j 

precedent  to  revoke  the  order  in  this       j 
case"  and  that  ite  fiailure  to  challenge 
the  Department's  determination  on 
industry  supp<»t  for  the  petition  during  i 
the  original  LTFV  investigation  should    j 
be  excused  given  the  "exception  to  the    I 
doctrine  of  exhaustion  of  administrative ' 
remedies  upheld  in  Rhone  Poulenc  v. 
United  States,  583  F.  Supp.  607  (CIT 
1984)." 

The  petitioners  claim,  in  response.      ^ 
that  these  are  the  same  argiunents  the      < 
Department  considered  and  rejected  in 
the  third  administrative  review  of  this     < 
order.  Since  "CEMEX  has  presented  no   ' 
new  arguments  or  information  about 
any  change  in  circumstances  that  would  \ 
justify  a  departure  from  the 
Deputment's  reasoning  in  the  third 
administrative  review,"  Petitioners 
assert  that  the  Department  should  reject 
CEMEX's  arguments  in  this  review. 

Petitioners  note  that  the  GATT  Report ; 
was  never  adopted  by  the  GATT 
Antidumping  Code  Committee. 
Therefore,  given  the  legal  framework  of  , 
the  1947  GATT,  it  imposed  no 
international  legal  obligation  upon  the 
United  Stetes  which  might  trigger  the 
doctrine  of  stetutory  construction 
articulated  in  the  Charming  Betsy  case. 

Petitioners  also  contend  that  U.S.  law  , 
takes  precedence  over  the  1947  GATT.  \ 
"Accordingly,  even  adopted  GATT 
panel  decisions  are  not  binding  on  the  j 
United  Stetes  to  the  extent  that  such 
decisions  are  inconsistent  with  U.S.  law  i 
or  with  the  intent  of  Congress." 

Petitioners  further  note  that  the  I 

Department  initiated  the  antidumping 
investigation  in  accordance  with  U.S.      { 
law.  According  to  petitioners,  neither      j 
the  courts  nor  the  Congress  has  required  ' 
the  Department  to  affirmatively 
establish  prior  to  the  initiation  of 
r^onal-industry  cases  that  the  petition  i 
is  supported  by  "all  or  almost  ail"  of  the  i 
relevant  industry.  Indeed,  petitioners       { 
assert,  the  Department's  longstanding      i 
practice  of  presuming  industry  support    i 
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for  a  petition  in  the  absence  of  evidence 
to  the  contrary  has  been  upheld  by 
numerous  courts,  including  the  Court  of 
Appeals  for  the  Federal  Circuit 
("Federal  Circuit")  in  Suramerica  de 
Aleaciones  Laminadas,  C~A.  v.  United 
States.  966  F.2d  660.  663  (Fed.  Cir. 
1992). 

Finally,  petitioners  assert  that  the 
Department  lacks  the  authority  to 
revoke  the  order  or  otherwise  rescind  its 
1989  initiation  of  the  LTFV 
investigation.  Quoting  from  the  final 
results  of  the  third  administrative 
review,  the  petitioners  argue  that 
CEMEX  failed  to  challenge  the 
Department's  determination  on  industry 
support  for  the  petition  before  the  Court 
of  International  Trade  ("OT")  and, 
accordingly,  under  sections  514(b)  and 
516A(c){l)  of  the  Act,  "that 
determination  is  final  and  binding  on  all 
persons,  including  the  Department" 

Department's  Position:  For  the 
following  reasons,  CEMEX's  arguments 
are  without  merit  First,  like  the  GATT 
itself,  panel  reports  under  the  1947 
GATT  are  not  self-executing  and  thus 
have  no  direct  legal  effect  under  U.S. 
law. 

Second,  neither  the  1947  GATT  nor 
the  GATT  AD  Code  obligates  the  United 
States  to  affirmatively  establish  prior  to 
the  initiation  of  a  regional-industry  case 
that  all  or  almost  all  of  the  producers  in 
the  region  support  the  petition.  There 
certainly  is  no  suggestion  in  either 
instrument  that  the  standing 
requirements  in  regional- industry  cases 
are  any  more  rigorous  than  the  standing 
requirements  in  national-industry  cases. 
Furthermore,  a  GATT  panel  report,  such 
as  the  present  one,  has  no  legal  eSect  or 
formal  status  unless  and  until  it  is 
adopted  by  the  GATT  Council  or,  in  the 
case  of  antidumping  actions,  the  GATT 
Antidumping  Code  Committee.  This 
follows  from  the  fact  that  the  1947 
GATT  has,  throughout  its  history, 
operated  on  the  basis  of  consensus  for 
purposes  of  decision-making  in  general 
and.  the  resolution  of  disputes,  in 
particxilar.  In  the  present  case,  it  is 
undisputed  that  the  GATT  Report  has 
never  been  adopted  by  the  Antidimiping 
Code  Committee.  Thus,  the 
recommendations  contained  in  the 
report  are  not  binding,  do  not  impose 
any  international  obligations  upon  the 
United  States,  and  do  not  trigger  the 
nde  of  statutory  construction  set  forth  in 
the  Charming  Betsy  case. 

Third,  the  object  of  CEMEX's 
comment  is  not  the  preliminary  results 
of  this  review.  Rather,  CEMEX 
complains  about  an  event  which 
occurred  over  seven  years  ago — the 
initiation  of  the  original  LTFV 
investigation.  The  time  to  voice  such 


objections  before  the  Department  was 
during  the  investigation.  Instead, 
CEMEX,  as  well  as  the  other  Mexican 
cement  producers  that  participated  in 
the  origbial  investigation  (Apasco,  S.A. 
de  C.V.  and  Cementos  Hidalgo)  sat 
silent  before  the  E)epartment.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  Gray  Portland  Cement  and 
Clinker  Fmm  Mexico  55  Fed.  Reg.  29244 
(1990)  (hereinafter  "Final  LTFV 
Determination").  Moreover,  neither 
CEMEX  nor  any  other  party  appealed 
the  agency's  final  affirmative  LTFV 
determination  (including  the  decision  to 
initiate)  to  the  appropriate  court,  and 
the  statute  of  limitations  for  doing  so 
has  long  expired.  See  19  U.S.C. 
Sl518a(a)(2)(A). 

The  only  party  that  appealed  the 
Department's  final  LTFV  Determination 
was  the  petitioners.  They  challenged 
certain  aspects  of  the  Department's  final 
determination  before  the  CTT  and  the 
Federal  Circuit.  See  Ad  Hoc  Committee 
Of  AZ-NM-TX-FL  Producers  of  Gray 
Portland  Cement  v.  United  States,  Slip 
Op.  94-152  (CIT),  afPd.  68  F.3d  487 
(Fed.  Cir.  1995).  CEMEX  participated  in 
that  litigation  as  an  intervenor  on  the 
side  of  the  Department.  On  October  10, 
1995,  the  Federal  Circuit  issued  an 
opinion  which  disposed  of  the  last  issue 
in  that  case. 

Therefore,  even  if  the  Department,  of 
its  own  volition,  were  to  reinterpret  U.S. 
law  in  light  of  the  GATT  Report,  it  lacks 
the  legal  authority  in  this  review  to 
revoke  the  order  or  otherwise  rescind 
the  initiation  of  the  underlying 
investigation.  As  we  stated  in  the  final 
results  of  the  third  administrative 
review  and  reaffirm  here: 

"*  *  *  the  Department  has  no  authority  to 
rescind  its  initiation  of  the  LTFV 
investigation.  Under  sections  514(b)  and 
516A(c)(l)  of  the  Act,  a  LTFV  detenninaUon 
regarding  initiation  becomes  final  and 
binding  unless  a  court  cliallenge  to  that 
determination  is  timely  initiated  under  516A. 
Even  if  judicial  review  of  a  determination  is 
timely  sought,  the  E)ef>artment's 
determination  continues  to  control  until 
there  is  a  resulting  court  decision  'not  in 
harmony  with  tiiat  determination'."  See  19 
U.S.C8l516a(c){l). 

Gray  Portland  Cement  and  Clinker 
from  Mexico;  Final  Results  Third 
Review,  60  FR  26865  (1995). 

In  this  case,  no  one  challenged  the 
Department's  determination  on  standing 
before  the  OT.  Therefore,  that 
determination  is  final  and  binding  on  all 
persons,  including  the  Department 
(emphasis  added). 

Fourth,  no  court,  including  the  court 
in  Gilmore  Steel,  has  ever  held  that  the 
Department  has  the  authority,  in  an 
administrative  review  under  section 


751(a)  of  the  Act,  to  reach  back  more 
than  seven  years  and  reexamine  the 
issue  of  industry  support  for  the  original 
petition.  Gilmore  Steel  involved  a 
challenge  to  the  termination  of  a 
pending  investigation  based  upon 
information  obtained  in  the  course  of 
that  investigation.  In  particular,  the 
petitioner,  in  that  case,  contended  that 
the  Department  lacked  the  authority  to 
rescind  the  investigation  based  upon 
insufficient  industry  support  for  the 
petition  after  the  20-day  period 
provided  for  in  section  732(c)  of  the  Act 
(19  U.S.C.  §  1673a(c))  had  elapsed.  585 
F.  Supp.  at  673.  In  upholding  the 
Department's  determination,  the  court 
recognized  that  administrative  officers 
have  the  authority  to  correct  errors,  such 
as  "jurisdictional  defects,"  at  anytime 
during  the  proceeding.  Id.  at  674-75. 
The  court  did  not  state  or  imply  that  a 
change  in  legal  interpretation  (in  this 
case  a  non-binding  one)  authorizes 
administrative  officers  to  reopen  prior 
agency  decisions  which  are  otherwise 
final.  The  court  simply  held  that  the 
administering  authority  may,  in  the 
context  of  the  original  investigation, 
rescind  an  ongoing  proceeding  after 
expiration  of  the  20-day  initiation 
period. 

Similarly,  in  Cemmica  Regiomontana, 
S.A.  V.  United  States.  64  F.3d  1579  (Fed. 
Cir.  1995),  the  respondent  did  not  ask 
the  Department  to  reconsider  an<) 
rescind  a  decision  made  in  a  prior 
proceeding.  Indeed,  the  cotut's  entire 
analysis  was  based  upon  the  belief  that 
the  prior  decision — the  issuance  of  a 
countervailing  duty  order  imder  former 
section  303(a)(1)  of  the  Act  against 
ceramic  tile  from  Mexico — was  in 
accordance  with  law  (i.e.,  "properly 
issued").  Ceramica  Repompntana 
concerned  the  authority  of  the 
Department  to  assess  duties  pursuant  to 
a  valid  order  after  Mexico  became  a 
"country  under  the  Agreement"  which 
entiUed  it  to  an  injury  test  under  section 
701  of  the  Act  The  court  held  that  the 
Department  lacked  such  authority  and 
ordered  the  agency,  on  remand,  to 
revoke  the  order  as  to  all  unliquidated 
entries  occurring  after  this  date.  Id.  at 
1583. 

CEMEX  also  errs  when  it  relies  on 
Rhone  Poulenc  v.  United  States  to 
support  its  claim  that  "an  exception  to 
the  doctrine  of  exhaustion  of 
administrative  remedies"  permits  the 
"retroactive  application  of  the  1992 
GATT  decision."  583  F.  Supp.  607  (dT 
1984)  (a  party  may  raise  a  new  issue  on 
appeal  if  the  applicable  law  has  changed 
due  to  a  judicial  decision  that  arose  after 
the  lower  court  or  agency  issued  the 
contested  determination).  First  of  all, 
whether  CEMEX's  claim  is  barred  by  the 
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doctrfne  of  exhaustion  of  administrative 
remedies  is  a  matter  more  properly 
decided  by  a  reviewing  court  or 
binational  panel  imder  Chapter  19  of  the 
North  American  Free  Trade  Agreement. 
Secondly,  even  if  the  issue  is  timely,  the 
exception  claimed  by  CEMEX  does  not 
apply.  The  GATT  Report  is  not  a 
judicial  decision  and  it  did  not  change 
U.S.  law.  In  fact,  as  we  explain  above, 
it  did  not  even  effect  a  change  in  the  law 
on  the  international  plane  (i.e.,  as 
between  Mexico  and  the  United  States). 

Finally,  we  note,  as  we  did  in  the 
final  results  of  the  third  review,  that 
numerous  courts  have  upheld  the 
Department's  practice  of  assiuning,  in 
the  absence  of  evidence  to  the  contrary, 
that  a  petition  filed  on  behalf  of  a 
regional  or  national  industry  is 
supported  by  that  industry.  See,  e.g., 
NTN  Bearing  Corp.  v.  United  States,  757 
F.  Supp.  1425, 1427-30  (OT  1991); 
Citrosuco  Paulista  v.  United  States,  704 
F.  Supp.  1074,  1085  (CIT  1988);  Comeau 
Seafoods  v.  L^nited  States.  724  F.  Supp. 
1407,  1410-12  (dT  1994). 

Indeed,  the  very  issue  raised  by 
CEMEX  in  this  review  was  before  the 
Federal  Circuit  in  the  Suramerica  case. 
966  F.2d  at  665  &  667.  In  Suramerica 
the  appellees  challenged  the 
Department's  interpretation  of  the 
phrase  "on  behalf  of  which  applies  to 
both  national-and  regional-industry 
cases.  Specifically,  the  appellees  argued 
that  the  Departinent's  practice  of 
presiuning  industry  support  for  a 
petition  was  contrary  to  the  statute  and 
an  imadopted  GATT  panel  report 
involving  the  U.S.  antidumping  order 
on  certain  stainless  steel  hollow 
products  from  Sweden.  In  affirming  the 
Department's  practice,  the  Federal 
Circuit  observed  that  the  phrase  "on 
behalf  of"  was  not  defined  in  the 
statute.  Id.  at  666-67.  The  statute  was, 
in  fact,  open  "to  several  possible 
interpretations."  In  the  opinion  of  the 
court,  the  Department's  practice  with 
regard  to  standing  and  industry  support 
for  a  petition  reflected  a  reasonable 
"middle  position."  966  F.2d  at  667. 
While  there  was  a  gap  in  the  statute,  the 
court  stated,  "Congress  did  make  [one 
thing]  clear — Commerce  has  broad 
discretion  in  deciding  when  to  pursue 
an  investigation,  and  when  to  terminate 
one."  Id. 

The  court  then  dismissed  the 
argument  that  the  gap  in  the  statute 
must  be  interpreted  in  a  manner  that  i^ 
consistent  with  the  1947  GATT  or  the 
GATT  panel  nding: 

Appellees  next  argue  that  the 
statutory  provisions  should  be 
interpreted  to  be  consistent  with  the 
obligations  of  the  United  States  as  a 
signatory  coimtry  of  the  GATT. 


Appellees  argue  that  the  legislative 
history  of  the  statute  demonstrates 
Congress's  intent  to  comply  with  the 
GATT  in  formulating  these  provisions. 
Appellees  refer  also  to  a  GATT  panel — 
a  group  of  experts  convened  under  the 
GATT  to  resolve  disputes — which 
"recently  rejected  [Commerce's]  views 
on  the  meaning  of  'on  behalf  of.' " 

We  reject  this  argument  First,  the  GATT 
panel  itself  acknowledged  and  declared  that 
its  examination  and  decision  were  limited  in 
scop>e  to  the  case  before  it.  The  panel  also 
acknowledged  tiiat  it  was  not  £aced  with  the 
issue  of  whether,  even  in  the  case  before  it. 
Commerce  had  acted  in  conformity  with  U.S. 
domestic  legislation.  Second,  even  if  «ife  were 
convinced  that  Commerce's  interpretation 
conflicts  with  the  GATT,  which  we  are  not, 
the  GATT  is  not  controlling.  While  we 
acknowledge  Congresses  interest  in 
complying  with  U.S.  responsibilities  imder 
the  GATT,  we  are  bound  not  by  what  we 
think  Congress  should  or  perhaps  wanted  to 
do,  but  by  what  Congress  in  fad  did.  The 
GATT  does  not  trump  domestic  l^islation;  if 
the  statutory  provisions  at  issue  here  are 
inconsistent  with  the  GATT,  it  is  a  matter  for 
Congress  and  not  this  court  ti>  decide  and 
remedy.  See  19  U.S.C.  §  2504(a):  Algoma 
Steel  Corp.  v.  United  States,  865  F.2d  240, 
242  .. .  (Fed.  Cir.  1989). 

Id.  at  667-68. 

Ordinary  CourM  of  Trade 

Comment  2:  CEMEX  contends  that  the 
Department  improperly  concluded  that 
C^4EX's  home  market  sales  of  Type  n 
cement  were  outside  the  ordinary 
course  of  trade.  In  partictdar,  CEMEX 
contends  that  the  ordinary  coiuse  of 
trade  provision  does  not  contemplate 
the  elimination  of  an  entire  category  of 
identical  or  similar  merchandise  from 
the  calcidation  of  normal  value. 
Pointing  to  language  ih  the  statute  and 
the  Statement  of  Administrative  Action 
for  the  URAA,  CEMEX  asserts  that 
references  to  "sales,"  "transactions," 
and  "types  of  transactions"  evidence 
congressional  intent  to  bar  the  = 

Department  from  disregarding  "an 
entire  merchandise  category, 
particularly  a  category  of  merchandise 
identical  to  the  merchandise  sold  in  the 
United  States."  Rather,  CEMEX 
maintains  that  the  purpose  behind  the 
ordinary  course  of  trade  provision  is  to 
exclude  certain  individual  sales  or 
transactions  of  comparison  merchandise 
which  are  tmrepresentative  of  sales  in 
general. 

CEMEX  suggests  that  the  Department 
has  confused  the  ordinary  course  of 
trade  provision  with  the  "fictitious 
market"  provision,  which  according  to 
CEMEX,  has  sufficient  scope  to  serve  as 
the  basis  for  excluding  an  entire 
category  of  such  or  similar  merchandise. 
This  is  because,  CEMEX  contends,  the 


fictitious  market  provision  refers  to 
sales  made  to  create  a  "fictitious 
market"  and  thiu,  by  its  nature,  may 
encompass  all  home  market  sales  as 
opposed  to  merely  individual  sales  or 
transactions.  CEMEX  argues  that  the 
ordinary  course  of  trade  provision,  on 
the  other  hand,  is  limited  to  excluding 
only  certain  home  market  sales  of 
comparison  merchandise. 

CEMEX  concludes  that  if  the 
Department  continues  to  interpret  the 
statute  as  permitting  the  entire  universe 
of  identical  merchandise  to  be 
disregarded,  the  statute  requires  the 
Department  to  rely  upon  normal  value 
calculated  on  the  basis  of  constructed 
value  rather  than  home  market  prices  of 
similar  merchandise.  This  is  because, 
CEMEX  maintains,  19  U.S.C. 
§  1677(b)(a)(4)  provides  that  if  "normal 
value  cannot  be  determined  by  use  of 
home  market  prices,  the  (Department) 
should  resort  to  constructed  value." 

In  addition,  CEMEX  claims  that  even 
if  the  Department  continues  to  apply  the 
ordinary  coiuse  of  trade  provision  to 
determine  whether  to  exclude  CEMEX's 
universe  of  home  market  sales  of 
identical  merchandise,  the 
administrative  record  demonstrates  that 
CEMEX's  home  market  sales  of  Type  II 
cement  were  made  within  the  ordinary 
course  of  trade  durii^  the  fifth 
administrative  review.  To  support  this 
argument,  CEMEX  maintains  that  the 
Department  should  focus  on  the  actual 
sale  terms  and  practices  surrounding  the 
sales  of  Type  II  cement  as  compared  to 
other  cement  types  subject  to^the  order 
(Type  I  cement  and  Type  V  cement.)  In 
this  regard,  CEMEX  notes  that  shipping 
terms  for  all  cement  types  were 
identical  (C.I.F.  or  F.O.B.)  which  is 
"indicative"  of  sales  in  the  ordinary 
course  of  trade.  Moreover,  CEMEX  notes 
that  all  pre-sale  freight  expenses 
absorbed  by  CEMEX  for  Type  D  sales 
were  incurred  in  precisely  the  same 
manner  as  pre-sale  freight  expenses  for 
all  other  cement  types,  including  Type 
I  cement 

CEMEX  further  argues  that  the 
Department  should  not  have  focused  on 
shipping  distances  to  the  customer. 
According  to  CEMEX,  shipping  distance 
is  not  a  relevant  factor  in  the  ordinary 
course  of  trade  determination. 
Moreover,  CEMEX  contends,  even  if 
shipping  distance  was  relevant  "the 
administrative  record  established  that  it 
was  not  extraordinary  to  ship  cement 
distances  greater  than  what  Department 
has  characterized  as  an  optimum 
maximum  distance  of  150  miles  from  a 
given  plant  and  to  absorb  such 
transportation  costs." 

Next,  CEMEX  argues  that  in  the 
cunent  review,  relative  profitability  was 
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the  only  fiKtor  nippoiting  a  finding  that 
home  market  sales  of  Type  n  cement 
were  outside  the  ordinary  course  of 
trade.  CEMEX  contends,  however,  that 
this  bet  is  an  insufficient  basis  to 
determine  that  sales  of  Type  II  cement 
are  outside  the  ordinary  course  of  trade 
and  was  given  too  much  weight  in  the 
preliminary  determination.  CEMEX 
argues  that  "divergent  profit  levels  are 
neither  necessary  nor  sufficient  to 
sustain  an  'outside  the  ordinary  course 
of  trade  decision'  absent  other 
supporting  factors."  Citing  Certcun 
Welded  Carbon  Steel  Standard  Pipes 
and  Tubes  from  India,  CEMEX  notes 
that  "the  Department  has  not  imposed  a 
requirement  that  sales  be  made  at  a 
difbrent  level  of  profit  in  order  to  be 
considered  outside  the  ordinary  course 
of  trade."  56  FR  At  64,755.  Likewise,  in 
Certain  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  from  Thailand,  61  FR 
1328  (1996).  CEMEX  miiintain«  the 
Department  "reversed  (a)  preliminary 
finding  that  sales  *  *  *  were  outside 
the  ordinary  course  of  trade  *  *  * 
despite  the  existence  of  a  profit 
disparity  between  the  two  types  of  pipe 
analyzed." 

CEMEX  also  argues  that  the  fact  that 
home  market  sales  of  Type  n  cement 
promote  CEMEX's  corporate  image  does 
not  indicate  that  such  sales  are  outside 
the  ordinary  course  of  trade.  According 
to  CEMEX,  promotion  of  corporate 
image  is  not  a  relevant  factor  in  the 
Department's  ordinary  course  of  trade 
determination. 

CEMEX  also  argues  that  the  relative 
sales  volume  of  Type  n  cement  as 
compared  to  other  cement  types  is  not 
indicative  of  Type  II  cement  being  sold 
outside  the  ordinary  course  of  trade.  In 
particular,  CEMEX  argues.  Department 
precedent  establishes  that  low  relative 
sales  volume  is  a  factor  indicative  of 
sales  outside  the  ordinary  course  trade 
only  in  situations  where  there  is  no 
bona  fide  demand  or  ready  market  for 
the  product.  For  example,  in  Certain 
Circular  Welded  Carbon  Steel  Pipes  and 
Tubes  from  Thailand,  CEMEX  asserts 
that  the  Department  found  certain  sales 
to  be  in  the  ordinary  course  of  trade  not 
withstanding  low  relative  sales  volume 
because  there  was  a  bona  fiOe  demand 
for  the  product  in  the  home  market 

CEMEX  maintning  that  the 

administrative  record  in  this  case 
establishes  both  a  significant  volume  of 
home  market  sales  for  Type  D  cement  in 
absolute  terms  and  the  existence  of  a 
bona  fide  home  market  demand  of  Type 
n  cement.  Therefore,  CEMEX  nmintainn 
"the  existence  of  a  bona  fide  home 
market  for  Type  n  cement  negates  any 
possible  infnence  that  a  low  sales 
volume  relative  to  other  cement  types 


indicates  that  such  sales  are  outside  the 
ordinary  course  of  trade." 

Likewise,  CEMEX  argues  that  the 
historical  sales  trends  indicate  that 
CEMEX's  home  market  sales  of  Type  n 
cement  were  made  within  the  ordinary 
course  of  trade.  CEMEX  contends  that  it 
began  to  manufacture  and  sell  Type  II 
cement  in  Mexico  in  the  mid  IQSO's,  at 
the  same  time  manufacture  and  sale  of 
Type  n  cement  began  for  export  This  is 
consistent,  CEMEX  maintains,  with  the 
definition  of  ordinary  course  of  trade 
which  provides  "the  conditions  and 
practices  for  which,  for  a  reasonable 
time  prior  to  the  exportation  of  the 
merchandise  which  is  the  subject  of  an 
investigation,  have  been  normial  in  the 
trade  under  consideration." 

Petitioners  maintain  that  the 
Department  correctly  applied  the  statute 
by  excluding  all  home  market  sales  of 
Type  n  cement  from  normal  value.  In 
particular,  petitioners  argue  that  CEMEX 
incorrectiy  asserts  that  the  statute  and 
the  SAA  preclude  the  Department  from 
excluding  an  entire  category  of  sales. 
Rather,  petitioners  explcdn,  "Congress 
nowhere  expressed  a  limitation  on  the 
numl>er  of  sales  or  transaction  that  may 
be  excluded  from  normal  value." 
Therefore,  petitioners  conclude  that  the 
sales  or  transactions  in  question  may  be 
a  handful  of  sales  or  all  the  sales  of  a 
particular  type  of  merchandise. 

Petitioners  also  argue  that  the 
Deptartment  correctiy  applied  the  statute 
by  basing  normal  value  on  sales  of  Type 
I  cement  Petitioners  note  that  in 
CEhfEXSj\.  V.  L^nifed  States.  Slip  Op. 
95-72,  at  24-28  (CTT  1995),  the  court 
rejected  the  Department's  use  of  the 
constructed  value  of  Type  D  cement  as 
the  basis  for  foreign  market  value,  rather 
than  home  market  sales  of  Type  I 
cement,  after  the  Department  excluded 
Type  n  sales  as  outside  the  ordinary 
course  of  trade.  Petitioners  point  out 
that  the  court  foimd  the  use  of  similar 
merchandise  was  dictated  by  the  statute. 
Therefore,  petitioners  conclude  that 
constructed  value  can  only  be  used  if 
the  Department  determines  that  the 
normal  value  of  the  subject  merchandise 
cannot  be  determined  on  the  basis  of 
home  market  sales  of  the  foreign  like 
product  In  other  words,  petitioners 
argue  that  "as  long  as  there  are  home 
market  sales  of  similar  merchandise 
within  the  ordinary  course  of  trade — in 
this  case  sales  of  Type  I  cement — the 
Department  is  required  to  compare 
those  sales  to  CEMEX's  U.S.  sales." 
Finally,  petitioners  point  out  that  the 
statutory  provision  cited  by  CEMEX  (19 
U.S.C.  1677(b)(1))  directs  the 
Department  to  use  constructed  value 
only  when  all  sales  of  the  comparison 


merchandise  are  disregarded  as  being 
below  cost. 

In  addition,  petitioners  aigue  that 
there  is  sufficient  evidence  on  the 
record  to  support  the  Department's 
determination  that  sales  of  Type  II 
cement  are  outside  the  ordinary  course 
of  trade.  First,  petitioners  note  that  the 
Department  correctly  found  in  the 
preliminary  results  that  CEMEX's  home 
market  shipping  arrangements  for  Type 
n  cement  were  imusual  compared  to  its 
shipments  of  other  types  of  cement  In 
particular,  petitioners  argue  that  during 
the  period  of  review,  CEMEX  shipped 
Type  n  cement  greater  distances  and 
absorbed  the  freight  expense.  To 
support  this  claim  petitioners  point  out 
that  prior  to  the  antidimiping  order, 
CEKQiX  produced  Type  n  cement  at  11 
plants  throughout  Mexico.  In  direct 
response  to  the  antidumping  order, 
however,  petitioners  claim  that  CEMEX 
radically  altered  its  production  and 
distribution  arrangements  for  Type  II 
cement  by  consolidating  production  at 
Hermosillo  despite  the  fact  that  home 
market  demand  for  this  cement  type  is 
centered  in  the  Mexico  City  area. 

Petitioners  assert  that  C^<f£X's  claim 
that  shipping  terms  were  identical  for 
all  cement  types  is  misleading. 
Petitioners  argue  that  CEMEX's  claim  is 
"merely  an  attempt  to  divert  the 
Department's  attention  from  the  fact  that 
C^fEX's  shipping  arrangements  for 
Type  II  cement — not  its  'shipping 
terms' — were  highly  unusual  compared 
to  sales  of  other  cement  types."  Quoting 
the  err  in  the  CEMEX  case,  petitioners 
argue,  "the  statute  ...  focuses  not  on  the 
company's  similarity  of  product 
treatment  but  on  whether  the  treatment 
of  the  particular  product  at  issue,  here 
Types  n  and  V  cement,  is  'normal  in 
trade.'  "  Slip  Op.  95-72  at  10. 
Petitioners  point  out  that  CEMEIX  makes 
all  of  its  long  distance  sales  of  Type  n 
cement  C.I.F.  Moreover,  a  significant     - 
number  of  CEMEX's  plants  sold  Type  I 
cement  on  a  F.O.B.  basis.  In  addition, 
petitioners  argue  that  CEMEX's 
statement  that  shipping  distances  are 
not  relevant  to  the  ordinary  course  of 
trade  determination  is  both  factually 
and  legally  wrong.  First,  petitioners 
contend  that  the  record  demonstrates 
that  CEMEX  consolidated  production  at 
Hermosillo  in  direct  response  to  the 
antidumping  order  with  the  Intention  of 
circujnventing  the  order.  Further, 
petitioners  state  that  "as  a  matter  of  law. 
shipping  distances — like  all  other 
'conditions  and  practices'  relevant  to 
the  trade  under  consideration  with 
respect  to  merchandise  of  the  same  class 
or  kind,  19  U.S.C.  §  1677(15)  are  plainly 
relevant  to  the  Department's 
consideration  of  sales  outside  the 
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ordinary  course  of  trade."  Again  citing 
the  CEMEX  case,  petitioners  argue  that 
"it  is  not  unusual  for  the  court  to 
consider  shipping  arrangements  in 
determining  whether  sales  are  outside 
the  ordinary  course  of  trade."  Slip  Op. 
95-72,  at  10,  citing  Porcelain-On-Steel 
Cookware  From  Mexico,  51  Fed.  Reg.  36 
435,36  437(1986.) 

Petitioners  also  distinguish  the 
current  fifth  review  from  the 
administrative  reviews  involving 
antifriction  bearings  from  Thailand. 
Petitioners  argue  that  shipping  distances 
were  raised  as  an  issue  by  the  petitioner 
in  that  case.  Moreover,  petitioners  note 
that  bearings  are  not  fungible 
commodities  with  a  low  value  ratio; 
therefore,  there  is  no  reason  to  believe 
that  the  bearings  are  not  ordinarily 
shipped  long  distances. 

Petitioners  also  argue  that  there  is  no 
evidence  on  the  record  to  support 
CEMEX's  argument  that  shipping 
distances  of  Type  II  cement  are  not 
extraordinary  compared  to  sales  of  other 
cement  types.  For  example,  petitioners 
contend  that  there  is  no  information  on 
the  record  to  show  that  Type  V  cement 
has  always  been  shipped  long  distances. 
Moreover,  petitioners  note,  Type  V  sales 
were  found  to  be  outside  the  ordinary 
course  of  trade  in  the  second 
administrative  review;  therefore,  sales  of 
Type  V  hardly  buttress  CEMEX's  claim 
that  Type  n  sales  were  within  the 
ordinary  course  of  trade.  Likewise, 
petitioners  maintain  that  CEMEX  has 
not  cited  specific  instances  in  the  record 
demonstrating  that  Type  I  and 
pozzolanic  cement  is  normally  shipped 
long  distances. 

Additionally,  petitioners  argue  that 
"CEMEX's  manipulation  of  its 
production  and  distribution 
arrangements  for  Type  n  cement  to 
increase  the  freight  cost  continue  to 
result  in  CEMEX  attaining  an  unusually 
low  profit  on  Type  II  sales  during  the 
fifth  review  period"  in  comparison  to 
profits  on  all  cement  types.  Moreover, 
petitioners  contend  that  the  Department 
did  not  just  look  at  profit  when  making 
its  ordinary  course  of  trade 
determination  in  the  preliminary 
results;  rather,  the  Department 
consideriBd  all  pertinent  factors. 
Therefore,  petitioners  question 
CEMEX's  statement  that  relative 
profitability  is  the  only  &ctor 
supporting  the  Department's 
determination  of  sales  outside  the 
ordinary  course  of  trade  because  it  fails 
to  explain  how  the  other  four  factors 
vanished  from  the  record  of  the  review. 
Finally,  petitioners  tnAintwin  that  the 
"Department  correctly  determined  in 
the  preliminary  results  that  based  on 
the  evidence  of  recwd  in  this  review. 


the  five  factora  the  E)epartment  relied 
upon  in  the  second  administrative 
review  in  determining  that  CEMEX's 
sales  of  Type  II  cement  were  outside  the 
ordinary  course  of  trade  continued  to  be 
present  during  the  fifth  review  period." 

Petitionera  also  argue  that  the 
Department  was  correct  in  its  finding 
t;hat  sales  of  Type  II  cement  have  a 
promotional  quality  to  them.  Petitionera 
points  out  that  the  Department 
requested  information  regarding  the 
promotional  aspect  of  Type  II  cement 
sales  on  July  9,  1996,  but  CEMEX  failed 
to  provide  it  This  determination  is 
further  supported  by  the  fact  that  Type 
n  was  found  to  be  sold  for  promotional 
reasons  in  the  second  review,  and 
CEMEX  conceded  the  promotional 
aspect  of  Type  II  cement  in  the  fourth 
review.  Moreover,  petitioners  contend 
"CEMEX's  case  brief  does  not  contest 
the  Department's  finding  that  CEMEX 
continued  to  sell  Type  II  cement  for 
reasons  other  than  profit" 

In  addition,  petioonera  argue  that 
CEMEX  restricted  sales  of  Type  II 
cement  during  the  fifth  review  period. 
Petitionera  contend  that  after  the 
imposition  of  the  antidumping  order, 
C^ilEX  restricted  sales  of  Type  n 
cement  to  only  those  customera  that 
specifically  requested  it  and  could 
demonstrate  a  need.  According  to 
petitionera  the  feet  that  CEMEX 
"artificially  restricted  its  home  market 
sales  of  Type  II  cement"  is  further 
established  by  the  uncontested  evidence 
that  CEMEX  produced  Type  11  Low 
Alkali  (LA)  cement  at  no  fewer  than  six 
plants  other  than  the  one  at  Hermosillo 
prior  to  the  antidumping  order. 
Moreover,  petitionera  maintain  that 
CEMEX  "produced  cement  meeting  the 
specifications  of  Type  n  LA  cement  at 
plants  other  than  Campana  and  Yaqui 
dtuing  the  period  of  review,  but  that  it 
restricted  sales  of  cement  reported  as 
Type  n  cement  by  selling  the  cement  as 
Type  I  or  Type  I  modified  cement." 

Department's  Position:  Consistent 
with  the  preliminary  determination,  in 
examining  C^iEX's  reported  home 
market  sales,  the  Department  has 
determined  that  CEMEX's  sales  of  Type 
n  cement  were  outside  the  ordinary 
course  of  trade  during  the  fifth  review. 
Section  773(A)(1)(B)  of  the  Act  states 
that  the  normal  value  of  the  subject 
merchandise  is  "the  price  at  which  the 
foreign  like  product  is  fint  sold  (or,  in 
absence  of  a  sales,  offered  for  sale)  for 
consumption  in  the  exporting  country, 
in  the  usual  commercial  quantities  and 
in  the  ordinary  coune  of  trade."  Section 
771(15)  defines  ordinary  course  of  trade 
as  "the  conditions  and  practice  which, 
for  a  reasonable  time  prior  to  the 
exportation  of  the  subject  merchandise 


have  been  normal  in  the  trade  under 
consideration  with  respect  to 
merchandise  of  the  same  class  or  kind." 
The  SAA,  which  accompanied  the 
passage  of  the  URAA,  further  clarifies 
this  portion  of  the  statute,  stating: 
"Commerce  may  consider  other  types  of 
sales  or  transactions  to  be  outside  the 
ordinary  course  of  trade  when  such 
sales  or  transactions  have  characteristics 
that  are  not  ordinary  as  compared  to 
sales  or  transactions  generally  made  in 
the  same  market"  SAA,  at  164.  Thus, 
the  statute  and  SAA  are  clear  that  a 
determination  of  whether  sales  (other 
than  those  specifically  addressed  in 
section  771(15))  are  in  the  ordinary 
course  of  trade  must  be  based  on  an 
analysis  comparing  the  sales  in  question 
with  sales  of  merchandise  of  the  same 
class  or  kind  generally  made  in  the 
home  market,  i.e.,  (the  Department  must 
consider  whether  certain  cement  home 
market  sales  are  ordLoary  in  comparison 
with  other  home  market  sales  of 
cement) 

An  ordinary  coiuse  of  trade 
determination  requires  evaluation  of 
sales  in  each  review  on  "an  individual 
basis  taking  into  accoimt  all  of  the 
relevant  facts  of  each  case."  Nachi- 
FujikJshi  Corp.  v.  United  States.  798F. 
Supp.  718,  719  (Crr  1992).  This  means 
that  the  Department  must  review  all 
circumstances  particular  to  the  sales  in 
question.  Therefore,  in  the  fifth  review 
the  Department  considered  the  totality 
of  circumstances  surrounding  CEMEX's 
reported  home  maiket  sales.  A  fiill 
discussion  of  our  conclusions,  requiring 
reference  to  proprietary  information,  is 
contained  in  a  Department 
memorandimi  in  the  official  file  for  this 
case  (a  public  vereion  of  this 
memorandum  is  on  file  in  room  B-099 
of  the  Department's  main  building). 
Generally,  however,  we  have  found:  (1) 
The  volume  of  Tjrpe  II  home  market 
sales  is  extremely  small  compared  to 
sales  of  other  cement  types,  (2)  shipping 
distances  and  freight  costs  for  Type  II 
home  market  sales  were  significantly 
greater  than  for  sales  of  other  cement  ^ 
types,  with  CEMEX  absorbing  these 
costs,  and  (3)  CEMEX's  profit  on  Type 
n  sales  is  small  in  comparison  to  its 
profits  on  all  cement  t^>es.  In  addition, 
there  are  two  items,  hiistorical  sales 
trends  and  the  "promotional  quality"  of 
Type  n  cement  sales,  which  were  cited 
previously  as  facton  in  the  second 
review  ordinary  course  analysis,  but 
which  are  not  discussed  above.  On  July 
9, 1996  the  Department  issued  a 
questionnaire  that  requested  CEMEX  to 
support  its  position  that  home  market 
Type  n  cement  sales  are  in  the  ordinary 
cotirse  of  trade  by  addressing,  among 
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other  things,  "historical  sales  trends" 
and  "marketing  reasons  for  sales  other 
than  profit."  CEMEX's  response 
addressed  all  items  in  the  questionnaire 
except  these  two  items.  Thus,  the 
Department  assumes  that  the  facts 
regarding  these  items  have  not  changed 
since  the  second  review  and  that:  (a) 
CEMEX  did  not  sell  Type  II  until  it 
began  production  for  export  in  the  mid- 
eighties,  despite  the  feet  that  a  small 
domestic  demand  for  such  existed  prior 
to  that  time;  and  (b)  sales  of  Type  0 
cement  continue  to  exhibit  a 
promotional  quality  that  is  not 
evidenced  in  CEMEX's  ordinary  sales  of 
cement. 

For  the  reasons  stated  above,  the 
Department  has  determined  that 
CO^EX's  home  market  sales  of  Type  Q 
cement  during  the  current  review  are 
not  representative  of  its  sales  of  such  or 
similar  merchandise  in  Mexico.  We  note 
that  while  our  decision  is  based  solely 
upon  the  facts  established  in  the  record 
of  the  fifth  review,  those  facts  are  very 
similar  to  the  facts  which  led  the 
Department  to  determine  in  the  second 
review  that  home  market  sales  of  Type 
n  c«nent  were  outside  the  ordinary 
course  of  trade.  This  determination,  as 
noted  above,  was  affirmed  by  the  CTT  in 
the  CEMEX  case.  ("Commerce's 
determination  that  CEMEX's  sales  were 
outside  the  ordinary  course  of  trade 
involved  a  weighing  of  data  and  is 
supf>orted  by  substantial  evidence." 
CEMEX,  Slip  Op.  95-72  at  14. 

The  Department  disagrees  with 
CEMEX's  argument  that  the  ordintuy 
course  of  trade  provision  in  the  statute 
precludes  the  exclusion  of  an  entire 
category  of  sales.  Importantly,  the 
statute  provides  no  limits  on  the 
number  of  sales  or  transactions  that  may 
be  excluded  from  normal  value. 
Moreover,  the  SAA  notes  that 
"Commerce  %vill  interpret  section 
771(15)  in  a  manner  which  will  avoid 
basing  normal  value  on  sales  which  are 
extraordinary  for  the  market  in  question, 
particxilarly  when  the  use  of  such  sales 
would  lead  to  irrational  or 
unrepresentative  results."  As  petitioners 
point  out  and  the  Department  agrees, 
feilure  to  exclude  all  sales  of  Type  II 
cement  would  violate  this  intent 
because  normal  value  would  be  based 
on  Type  D  sales  despite  evidence  that 
those  sales  were  made  under  imusual 
and  unrepresentative  conditions. 

The  Department  also  disagrees  with 
CEMEX's  claim  that  if  the  Department 
continues  to  disregard  all  Type  0  sales, 
the  statute  requires  the  Department  to 
base  normal  value  on  constructed  value 
rather  than  home  market  prices  of 
similar  merchandise.  In  examining  the 
universe  of  CEMEX's  home  market 


sales,  the  Department  has  found  that 
sales  of  Type  11  cement  are 
extraordinary,  unusual,  and 
unrepresentative  transactions,  and, 
therefore,  are  outside  the  ordinary 
course  of  trade.  As  a  result,  such  sales 
could  not  constitute  the  foreign  like 
product.  However,  sales  of  Type  I 
cement  are  usable  for  identifying  the 
foreign  like  product,  and  sut»equenUy 
in  calculating  NV.  In  situations  where 
identical  product  types  cannot  be 
matched,  the  statute  expresses  a 
preference  for  basing  normal  value  on 
similar  merchandise  (see  section 
773(aKl)(A)  of  the  Act  and  section 
353.46(a)  of  the  Department's 
regulations).  Gray  Portland  Cement  and 
Clinker  from  Mexico,  58  Fed.  Reg. 
47253,  47255  (1993);  see  also  CEMEX, 
Slip  Op.  95-72  at  26.  "Constructed 
value  should  only  be  used  where 
Commerce  has  made  a  determination 
that  the  exporter's  home  market  prices 
are  inadequate  or  imavailable  for  the 
purposes  of  calculating  FMV."  CEMEX, 
Supra  at  26.  citing  H.R.  Rep.  No.  317, 
96th  Cong.,  ist  Sess.  76  (1979).  In  the 
fifth  review,  there  are  home  market  sales 
of  similar  merchandise  (Type  I  cement] 
as  well  as  sales  of  identical  merchandise 
(Type  n  cement.)  For  the  reasons  stated 
above,  we  have  not  based  our 
calculation  of  normal  value  upon 
market  sales  of  Type  II  cement. 
However,  the  Department  has  followed 
the  dictates  of  the  statute  and  oui 
regulations  and  compared  sales  of 
similar  merchandise  (i.e..  Type  I 
cement)  to  the  product  sold  in  the 
United  States,  adjusted  for  DIFMER  (see 
Comment  6,  below). 

Comment  3:  Petitioners  claim  that 
CEMEX  established  a  fictitious  niche 
market  for  home  market  sales  of  Type  n 
cement.  In  particular,  petitioners  argue 
that  CEMEX,  in  reaction  to  the 
antidumping  order,  created  an  artificial 
and  highly  restricted  niche  market  and 
channel  for  Type  II  cement  with  the 
intention  of  manipulating  normal  value 
of  identical  merchandise  "to  mask  the 
fact  that  the  average  home  market  price 
of  the  entire  class  of  subject 
merchandise  covered  by  the  order 
(including  Type  I  cement  and 
pozzolanic  cement)  continued  to  greatly 
exceed  the  U.S.  price  of  the  imported 
merchandise."  As  a  result,  petitioners 
claim  that  CEMEX's  dumping  is 
disguised. 

C^MEX.  on  the  other  hand,  argues 
that  the  Department  was  correct  not  to 
initiate  a  fictitious  market  investigation 
during  the  context  of  the  fifth 
administrative  review.  CEMEX 
maintains  that  since  the  Department 
disregarded  "CEMEX's  home  market 
sales  of  Type  11  cement  in  the 


preliminary  results  on  the  basis  of  their 
being  outside  the  ordinary  course  of 
trade,  other  basis  for  disregarding  those 
sales,  such  as  (petitioner's)  fictitious 
market  allegation  and  its  allegation  that 
Type  n  cement  was  sold  at  prices  below 
production  costs,  became  moot  and  did 
not  have  to  be  further  addressed  by  the 
(Department)  in  the  preliminary 
results." 

Department's  Position:  Since  the  sales 
in  question  have  been  found  to  be 
outside  the  ordinary  course  of  trade,  and 
accordingly  will  not  be  used  in  the 
calculation  of  normal  value,  it  is  not 
necessary  for  us  to  address  this  issue  for 
these  final  results. 

Collapsing 

Comment  4:  CDC  contends  that  the 
Department's  decision  to  collapse  it  and 
UbMEX  is  contrary  to  administrative 
practice  and  is  not  justified  by  the 
record.  CDC  concedes  that  it  is  affiliated 
with  CEMEX;  however,  CDC  does  not 
believe  that  the  two  affiliated  companies 
should  be  collapsed.  CDC  asserts  that 
collapsing  two  affiliated  parties  is  the 
exception,  not  the  rule.  CDC  asserts  that 
the  Department's  policy  is  based  on  the 
principle  that  a  company's  liability 
under  the  antidumping  law  should  be 
based  on  the  company's  own  pricing 
decisions.  The  Department  has 
consistentiy  relied  on  factors  other  than 
percentage  ownership  and  common 
board  members,  the  two  factors  relied 
u{>on  in  this  case,  when  considering 
whether  to  collapse  two  companies. 
CDC  cites  Nihon  Cement  Co.  v.  United 
States.  17  CIT  400  (1993),  in  which  the 
Department  siunmarizes  the  factors  it 
considers  to  be  relevant  in  its 
determination  to  collapse  affiliated 
entities,  and  FAG  Kugelfischer  Georg 
SchaferKGaA  v.  United  States,  932  F. 
Supp.  315  (CTT  1996),  in  which  the 
court  reversed  the  Department's 
decision  to  collapse  two  sister 
companies  because  it  determined  that 
there  was  not  a  strong  possibility  of 
price  manipulation. 

CDC  asserts  that  the  possibility  of 
price  manipulation  which  could 
undermine  the  effectiveness  of  the  order 
is  insignificant.  CDC  centers  its 
argument  aroimd  the  three  factors  the 
Department  considers  to  be  evidence  of 
the  potential  for  price  manipulation: 
stock  ownership,  management/director 
overlap,  and  intertwined  business 
operations.  CDC  contends  that  stock 
ownership  does  not  necessarily  indicate 
control.  CDC  claims  the  record 
establishes  that  CEMEX  has  no  control 
over  CDC's  business  operations,  as 
evidenced  by  the  following  factors:  (1) 
Sales  listings  for  sections  B  and  C 
demonstrate  that  there  is  no  correlation 
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in  CEMEX  and  CDC's  pricing.  (2)  CDC 
has  its  own  facilities,  distribution,  sales, 
and  marketing  network  in  Mexico  and 
in  the  United  States.  CDC  states  that  it 
does  not  share  information  with  CEMEX 
on  possible  sales  opportunities  in  the 
U.S.  or  Mexico.  (3)  'There  is  no 
coordination  behveen  CEMEX  and  CDC 
of  sales,  pricing,  or  marketing  policies 
in  the  Mexican  market;  CDC  claims  that 
because  of  the  regional  nature  of  the 
cement  market,  the  natural  markets  of 
CDC  and  CEMEX  do  not  overlap. 
Moreover,  CDC  claims  that  the  high  cost 
of  freight  and  the  fact  that  CDC's 
facilities  are  in  the  land-locked  state  of 
Chihuahua  prohibits  CDC  from 
switching  its  production  to  meet  the 
needs  of  CEMEX's  U.S.  and  Mexican 
customers.  (4)  No  commercial 
transactions  between  CDC  and  CEMEX 
support  a  'strong  possibility"  of  price 
manipulation.  In  addition,  the 
companies  do  not  supply  any  material 
inputs  for  the  subject  merchandise  to 
each  other.  (5)  The  companies  are  listed 
separately  on  the  Mexican  stock 
exchange. 

CDC  argues  that  in  the  absence  of  any 
possibility  of  price  manipulation,  there 
is  no  policy  reason  in  this  case  to 
collapse  CEMEX  and  CDC.  CDC  claims 
that  it  cannot  increase  its  operations 
beyond  its  natural  geographic  markets  of 
Chihuahua  in  Mexico,  and  Texas  and 
New  Mexico  in  the  United  States,  due 
to  prohibitively  high  freight  costs.  CDC 
also  asserts  that  the  possibility  of  price 
and  production  manipulation  is  small, 
due  to  the  corporate  structure.  CDC 
claims  it  is  being  penalized  for 
occurrences  of  dumping  over  which  it 
has  no  control,  but  which  it  must  pay 
for.  CDC  contends  that  as  the 
Department  has  full  access  to  both  CDC 
and  CEMEX  pricing,  cost  and 
production  information  through  its 
questionnaires  and  verification,  it  could 
decide  to  collapse  the  companies  in 
future  annual  reviews  if  warranted  by 
evidence  of  manipulation.  CDC  insists 
that  there  would  be  no  incentive  for  its 
owners  or  managers  to  agree  to  any  plan 
that  would  result  in  uinpredictable 
monetary  liability  for  CIX3's  past 
imports. 

Petitioners  contend  that  the 
Department's  preliminary  results 
analyzed  all  relevant  factors  and 
correctiy  determined  that  CEMEX  and 
CDC  should  be  collapsed.  Petitioners 
note  that  cement  is  a  bulk  commodity 
which  cannot  be  distinguished  from 
producer  to  producer;  thus  the  potential 
for  production  manipulation  is  much 
greater  for  cement  than  for  differentiated 
products.  Petitioners  argue  that  both 
CEMEX  and  CDC  produce  the  subject 
merchandise,  and  have  similar 


production  fKilittes  that  cotild  be  easily 
retooled  to  restructure  manufacturing. 

Petitioners  stress  that  the  correct 
focus  of  analysis  is  the  potential  for 
future  price  manipulation,  and  that 
CEMEX's  and  CDC's  relationship 
harbors  significant  potential  for  price 
manipulation,  as  evidenced  by  the 
following  factors:  (1)  According  to 
petitioner,  CEMEX's  level  of  stock 
ownership  of  CDC  is  more  than 
sufficient  to  warrant  collapsing  the  two 
companies.  Petitioners  hold  that  CDC 
has  not  established  on  the  record  that 
CEMEX  has  no  ability  to  influence 
CIX^'s  pricing  and  production  decisions, 
either  at  present  or  in  the  future.  (2) 
Petitioners  claim  control  over  the  board 
of  directors  is  not  necessary  to  warrant 
collapsing;  however,  the  cross-board 
membership  between  CEMEX  and  CDC 
clearly  presents  "potential  sharing  of 
information."  (3)  The  record  contains 
substantial  evidence  of  intertwined 
business  operations  between  CEMEX 
and  CDC.  (4)  Petitioners  contend  that 
"control"  of  one  party  over  another  is 
not  a  condition  precedent  to  a  decision 
to  collapse  affiliated  parties.  Petitioners 
cite  Nihon  Cement,  17  CTT  at  425, 
Notice  of  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Certain  Pasta 
from  Italy,  61  FR  30326,  30352  (June  14, 
1996)  ["Certain  Pasta  From  Italy"),  and 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products,  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products,  and  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  Japan,  58  Fed.  Reg. 
37154,  37159  (1993)  ("Japanese  Steel"), 
to  support  this  argument.  (5)  Petitioners 
refute  CEXD's  claim  that  price 
manipulation  between  CEMEX  and  CDC 
is  unlikely  to  occur  because  CDC  could 
not  extend  its  market  beyond  its  current 
geographical  area.  Moreover,  petitioners 
state  that  CDC  and  CEMEX  could  easily 
maximize  their  combined  profits  by 
increasing  CE>C's  shares  of  U.S.  sales 
and  increasing  CEMEX's  share  of 
Mexican  sales. 

Department's  Position:  The 
Department  agrees  with  CDC  that  it 
must  consider  all  relevant  factors  when 
collapsing  two  affiliated  parties.  Section 
351.401(f)  of  the  Proposed  Rules.  61  FR 
at  7330,  describes  the  Department's 
current  policy  regarding  when  it  will 
treat  two  or  more  affiliated  producers  as 
a  single  entity  (i.e.,  "collapse"  the  firms) 
for  purposes  of  calculating  a  dimiping 
margin.  In  order  for  the  Department  to 
treat  two  or  more  producers  as  a  single 
entity,  (1)  The  producers  must  be 
affiliated;  (2)  the  producers  must  have 
production  facilities  that  are  sufficienUy 
similar  so  that  a  shift  in  production 
would  not  require  substantial  retooling; 
and  (3)  there  must  be  a  significant 


potential  for  the  manipulation  of  price 
or  production. 

First,  because  CEMEX  indirectly  ovms 
more  than  five  percent  of  the 
outstanding  voting  shares  of  CDC,  the 
Department  considers  CEMEX  and  CDC 
to  be  affiliated  within  the  meaning  of 
section  771(33}  (F)  of  the  Act.  The 
Department  also  finds  that  CEMEX  and 
CDC  are  affiliated  within  the  meaning  of 
section  771(33)(G)  of  the  Act,  as  detailed 
in  the  Proposed  Regulations.  CEMEX  is 
"in  a  position  to  exercise  restraint  or 
direction"  over  CDC  via  the  following 
means  of  control:  (1)  cross-board  of 
directors  membership  between  CEMEX 
and  CDC  and/or  its  affiliates  and  (2) 
joint  activities  between  CDC  and 
CEMEX.  In  addition,  both  CEMEX  and 
CDC  manufactured  Type  I  and  Type  n 
cement  during  the  period  of  review. 
Second,  as  CDC  and  CEMEX  have 
similar  production  processes  and 
facilities,  a  shift  in  production  would 
not  require  substantial  retooling.  Record 
evidence  for  the  fifth  administrative 
review  also  reveals  intertwined  business 
operations  between  CDC  and  CEMEX. 
(A  complete  analysis  surrounding  the 
Department's  decision  to  collapse  CDC 
and  CEMEX,  requiring  reference  to 
proprietary  information,  is  contained  in 
the  Department's  Memorandtmi  from 
Roland  L.  MacDonald  to  Joseph  A. 
Spetrini,  dated  March  24,  1997,  located 
in  the  official  file  for  this  case. 

A  public  version  of  this  memorandum 
is  on  file  in  room  B-099  of  the 
Department's  main  building.) 

Third,  no  aspect  of  CDC  and  CEMEX's 
affiliation  via  stock  ownership  and  cross 
board  members,  nor  the  location  of  their 
facilities  and  distribution  network, 
precludes  the  potential  for  price 
manipulation.  Given  the  level  of 
common  ownership  and  cross  board 
members,  which  provides  a  mechanism 
for  the  two  parties  to  share  pertinent 
pricing  and  production  information, 
similar  production  facilities  that  would 
not  require  substantial  retooling,  as  well 
as  intertwined  business  operations,  the 
Department  finds  that  if  CDC  and 
CEMEX  are  not  collapsed,  there  is 
significant  potential  for  price 
manipulation  which  could  undermine 
the  effectiveness  of  the  order. 

Level  of  Trade  (LOTV  CEP  OflEwt 

Corrmient  5:  Petitioners  argue  that  a 
CEP  offset  adjustment  should  not  be 
granted.  Petitioners  cite  the  SAA  which "" 
establishes  two  conditions  for  a  CEP 
offset:  first  that  "different  functions  at 
different  levels  of  trade  are  established 
under  section  773  (a)(7)(A)(i)";  and 
second,  that  the  "data  do  not  form  an 
appropriate  basis  for  determining  a  level 
of  trade  adjustment  under  section  773 
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(a)(7)(A)(ii)."  Petitioners  assert  that  it  is 
not  sufficient  for  a  respondent  to 
establish  that  sales  in  the  home  and  U.S. 
markets  are  at  difierent  levels  of  trade, 
thus  satisfying  the  first  critoia. 
Petitioners  state  that  the  respondent 
must  also  establish  that  the  different 
levels  of  trade  affect  the  comparabilify 
of  prices,  based  on  19  U.S.C. 
1677b(a)(7)(A)(ii).  Petitioners  assert  that 
neither  CDC  nor  CEMEX  has  satisfied 
the  criteria,  and  are  not  entitled  to  a  CEP 
ofEset  adjustment. 

CDC  argues  that  under  the  URAA,  the 
CEP  oBaet  should  be  granted  when  there 
is  an  imquantifiable  difference  in  level 
of  trade  between  the  home  and  U.S. 
markets.  The  Department  must  consider 
those  differences  in  selling  functions 
that  exist  after  the  deduction  from  the 
U.S.  price  of  selling  expenses  associated 
with  selling  functions  in  the  United 
States.  CDC  asserts  that  the  Department 
verified  that  the  majority  of  selling 
functions  performed  in  the  home  market 
were  not  performed  for  CEP  sales;  thus 
the  home  market  LOT  is  different  firom. 
and  more  advanced  than  the  CEP  LOT, 
which  satisfies  the  first  criteria  for  the 
CEP  offset.  Second,  CDC  asserts  that 
under  section  773(a)(7)(A),  a  price 
adjustment  can  only  be  quantified 
where  there  are  at  least  two  different 
levels  of  trade  in  the  home  market.  As 
the  Department  found  that  CDC  reported 
only  one  level  of  trade  in  the  home 
market,  CDC  claims  it  has  satisfied  the 
second  criteria  for  a  CEP  offset  (i.e.,  the 
available  data  does  not  provide  an 
appropriate  basis  for  a  LOT  price 
adjustment). 

Similarly,  CEMEX  argues  that  its 
claim  for  a  level  of  trade  adjustment 
should  be  analyzed  under  19  U.S.C. 
1677b(a)(7)(B).  which  authorizes  the 
CEP  offset  The  Department's  Proposed 
Regulations  at  19  CFR  351.412(b)(2) 
instruct  the  Department  to  "identify  the 
level  of  trade  based  on  the  price  after 
the  deduction  of  expenses  and  profit 
under  section  772(d)  of  the  Act" 
CEMEX  claims  that  while  the  starting 
prices  for  U.S.  and  home  market  sales 
were  initially  made  at  the  same  level  of 
trade,  significant  differences  in  selling 
functions  exist  between  U.S.  and  home 
market  sales,  when  the  CEP,  with  all 
indirect  selling  expenses  incurred  for 
selling  functions  deducted  under  the 
statute,  is  compared  to  normal  value. 

Department's  Position:  In  accordance 
with  section  773(a)(7)(A)  of  the  Act,  to 
the  extent  practicable,  we  determine 
normal  value  for  sales  at  the  same  level 
of  trade  as  the  U.S.  sales  (either  export 
price  (EP)  or  constructed  export  price 
(CEP)).  When  there  are  no  sales  at  the 
same  level  of  trade  we  compare  U.S. 
sales  to  home  market  sales  at  a  different 


level  of  trade.  The  normal  value  (NV) 
level  of  trade  is  that  of  the  starting-price 
sales  in  the  home  market.  When  NV  is 
based  on  constructed  value  (CV),  the 
level  of  trade  is  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  expenses,  and  profit. 

For  both  EP  and  CEP  the  relevant 
transaction  for  level  of  trade  is  the  sale 
from  the  exporter  to  the  importer.  While 
the  starting  price  for  CEP  is  that  of  a 
subsequent  resale  to  an  unaffiliated 
buyer,  the  construction  of  the  EP  results 
in  a  price  that  would  have  been  charged 
if  the  importer  had  not  been  affiliated. 
We  Cfdculate  the  CEP  by  removing  from 
the  first  resale  to  an  independent  U.S. 
customer  the  expenses  specified  in 
section  772(d)  of  the  Tariff  Act  and  the 
profit  associated  with  these  expease*. 
These  expenses  represent  activities 
undertaken  by,  or  on  behalf  of,  the 
affiliated  im{>orter.  As  such  they  tend  to 
occur  after  the  transaction  between  the 
exporter  and  the  importer  for  which  we 
construct  CEP.  Because  the  expenses 
deducted  under  section  772(d)  represent 
selling  activities  in  the  United  States, 
the  deduction  of  these  expenses 
normally  yields  a  different  level  of  trade 
for  the  CEP  than  for  the  later  resale 
(which  we  use  for  the  starting  price). 
Movement  charges,  duties  and  taxes 
deducted  under  section  772(c)  do  not 
represent  activities  of  the  affiliated 
importer,  and  we  do  not  remove  them 
to  obtain  the  CEP  level  of  trade. 

To  determine  whether  home  market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examine  whether  the 
home  market  sales  are  at  different  stages 
in  the  marketing  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  begins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  to 
the  final  user,  regardless  of  whether  the 
final  user  is  an  individual  consumer  or 
an  industrial  user.  The  chain  of 
distribution  between  the  producer  and 
the  final  user  may  have  many  or  few 
links,  and  each  respondent's  sales  occur 
somewhere  along  this  chain.  In  the 
United  States  this  is  generally  to  an 
importer  whether  independent  or 
affiliated.  We  review  and  compare  the 
distribution  systems  in  the  home  market 
and  U.S.  export  markets,  including 
selling  functions,  class  of  c\istomer,  and 
the  extent  and  level  of  selling  expenses 
for  each  claimed  level  of  trade. 
Customer  categories  such  as  distributor, 
OEM,  or  wholesaler  are  useful  as  they 
are  commonly  used  to  describe  levels  of 
trade  by  respondents;  however,  without 
substantiation,  these  categories  are 
insufficient  to  establish  that  a  claimed 
level  of  trade  is  valid.  An  analysis  of  the 
chain  of  distribution  and  of  the  selling 
functions  substantiates  or  invalidates 


claimed  customer  classification  levels.  If 
the  claimed  customer  levels  are 
different,  the  selling  functions 
performed  in  selling  to  each  level 
should  also  be  different.  Conversely,  if 
customer  levels  are  nominally  the  same, 
the  selling  functions  performed  should 
also  be  the  same.  Different  levels  of 
trade  necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  level  of  trade.  A 
diffierent  level  of  trade  is  characterized 
by  purchasers  at  different  places  in  the 
chain  of  distribution  and  sellers 
performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  them. 

When  we  compare  home  market  sales 
at  a  different  level  of  trade  than  U.S. 
sales,  we  make  a  level  of  trade 
adjustment,  if  the  difference  in  level  of 
trade  affects  price  comparabilify. 

We  determine  any  effect  on  price 
comparability  by  examining  sales  at 
different  levels  of  trade  in  a  single 
market  (i.e.,  the  home  market).  Any 
price  effect  must  be  manifested  in  a 
pattern  of  consistent  price  differences 
between  home  market  sales  used  for 
comparison  and  sales  at  the  equivalent 
level  of  trade  of  the  export  transaction. 
To  quantify  the  price  differences,  we 
calculate  the  difference  in  the  weighted 
average  of  the  net  prices  of  the  same 
models  sold  at  different  levels  of  trade. 
Net  prices  are  used  because  any 
difference  will  be  due  to  differences  in 
level  of  trade  rather  than  other  factors. 
The  average  percentage  difference 
between  these  weighted  averages  is  used 
to  adjust  the  normal  value  when  it  is 
different  from  the  level  of  trade  of  the 
export  sale.  If  there  is  no  pattern,  then 
the  difference  in  level  of  trade  does  not 
have  a  price  effect,  and  no  adjustment 
is  necessary. 

In  terms  of  granting  a  CEP  offiset,  the 
statute  also  provides  for  an  adjustment 
to  normal  value  if  it  is  compared  to  U.S. 
sales  at  a  different  level  of  trade, 
provided  the  normal  valCie  is  more 
remote  from  the  factory  than  the  CEP 
sales,  and  we  are  imable  to  determine 
whether  the  difference  in  levels  of  trade 
between  CEP  and  NV  affects  the 
comparabilify  of  their  prices.  This  latter 
situation  can  occur  where  there  is  no 
home  market  level  of  trade  equivalent  to 
the  U.S.  sales  level,  or  where  there  is  an 
equivalent  home  market  level,  but  the 
data  are  insufficient  to  support  a 
conclusion  on  price  effect.  This 
adjustment,  the  CEP  offset,  is  identified 
in  section  773(7)(B)  and  is  the  lower  of 
the:  (1)  Indirect  selling  expenses  on  the 
home  market  sale;  or  (2)  indirect  selling 
expenses  deducted  from  the  starting 
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price  used  to  calculate  CEP.  The  CEP 
offset  is  not  automatic  each  time  export 
price  is  constructed.  The  CEP  ofEset  is 
made  only  when  the  level  of  trade  of  the 
home  market  sale  is  more  advanced 
than  the  level  of  trade  of  the  U.S.  (CEP) 
sales  and  there  is  not  an  appropriate 
basis  for  determining  whether  there  is 
an  effect  on  price  comparabilify. 

In  implementing  this  principle  in  this 
review,  we  examined  information 
regarding  the  selling  activities  of  the 
producers/exporters  associated  with 
each  stage  of  marketing,  or  the 
equivalent.  However,  we  were  unable  to 
utilize  the  analysis  submitted  by  the 
respondent  (CEMEX  and  CDC)  due  to 
the  fact  that  it  reported  the  selling  ^ 
functions  performed  by  the  producer/ 
exporter  to  the  unaffiliated  purchaser  in 
the  home  market,  as  compared  to  the 
selling  functions  performed  by  the 
related  reseller  to  the  unaffiliated 
purchaser  in  the  U.S.  market.  The 
statute  directs  the  Department  to 
determine  normal  value  at  the  level  of 
trade  of  the  CEP  sales,  which  includes 
any  CEP  deductions  under  section 
772(d)  of  the  Act  (i.e,  the  price  as 
reflected  by  the  "sale"  from  the 
producer/exporter  to  the  U.S.  affiliate). 
As  such,  the  CEP  reflects  a  price 
exclusive  of  those  selling  expenses  and 
profit  associated  with  economic 
activities  in  the  United  States.  See  SAA 
at  823. 

In  reviewing  the  selling  functions 
reported  by  CEMEX  and  CDC,  we 
considered  the  selling  functions 
performed  by  CEMEX  and  CDC  to  its 
customers  in  the  home  market  (as 
reported  in  the  variables,  INVCARH, 
INDIRSH,  and  DISWARH),  and  the 
selling  functions  performed  by  CEMEX 
and  CDC,  in  the  home  market  on  its 
"sales",  to  its  affiliated  reseller  in  the 
United  States  (as  reported  in  the 
variables,  DINVCARH,  DINDIRSU,  and 
DISWARU).  In  analyzing  whether 
separate  LOTs  existed  in  this  review,  we 
found  that  no  single  selling  activify  in 
the  cement  industry  was  sufficient  to 
warrant  a  separate  LOT  (see  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  61  PR  7307  (Februaiy 
27. 1996).  For  this  review,  we 
determined  that  the  following  selling 
functions  and  activitiefrocctir  in  relation 
to  CEMEX  and  CDC's  sales  of  cement 
(1)  Inventory  maintenance,  (2)  presale 
warehousing,  and  (3)  other  indirect 
selling  expenses.  We  did  not  consider 
packing  arrangements  to  be  a  selling 
function  since  packing  is  accounted  for 
in  the  Department's  calculations  as  a 
separate  adjustment 


CEMEX 

CEMEX  claimed  that  it  has  two  LOTs 
in  the  home  market — bulk  sales  and 
bagged  sales  of  cement.  It  also  reported 
two  LOTs  in  the  U.S.  market — sales  of 
bulk  cement  to  end-usera  and  ready- 
mixers.  We  disagree  with  CEMEX  that 
there  are  two  LOTs  in  the  home  market 
and  two  LOTs  in  the  U.S.  market. 
Therefore,  based  on  our  practice,  as 
stated  in  Steel  from  Canada,  we  have 
determined,  for  the  reasons  described 
below,  that  CEMEX  sells  to  one  level  of 
trade  in  the  home  market  and  one  level 
of  trade  in  the  U.S.  market. 

First,  we  looked  for  different  stages  of 
marketing.  We  found  that  there  is  one 
stage  of  marketing — sales  of  cement 
shipped  to  end-usen  and  ready  mixers 
in  bulk  and  bagged  form.  After 
determining  the  number  of  marketing 
stages,  we  then  examined  whether  the 
selling  functions  performed  by  the  seller 
support  CEMEX's  claimed  LOTs  or  the 
marketing  stages  determined  by  the 
Department.  For  the  claimed  LOTs  in 
the  home  market,  we  did  not  find  that 
there  were  two  distinct  sets  of  selling 
functions  performed  by  the  seller. 
Rather,  we  found  one  distinct  set  of 
selling  fiinctions  performed  by  CEMEX 
which  reflect  the  one  stage  of  marketing 
determined  by  the  Department.  Both  in 
terms  of  their  amount  and  nature. 
CEMEX  essentially  fierformed  the  same 
selling  functions  in  the  home  market  on 
both  its  end-users  and  ready-mixer 
sales.  Specifically,  these  functions  were 
pre-sale  warehousing  (DISWARH  and 
DISWARU),  inventory  maintenance 
(INVCARH  and  DINVCARU),  and  other 
indirect  selling  functions  (INDIRSH  and 
DINDIRSU). 

Next  we  examined  the  selling 
functions  performed  by  CEMEX  with 
respect  to  both  markets  to  determine  if 
U.S.  sales  can  be  matched  to  home 
market  sales  at  the  same  LOT.  For  the 
U.S.  market,  CEMEX  reported  that  all 
sales  were  made  on  a  CEP  basis.  The 
level  of  trade  of  the  U.S.  sales  is 
determined  for  the  CEP  rather  than  for 
the  starting  price.  In  the  instant  review, 
the  CEP  sales  reflect  certain  selling 
functions  such  as  inventory 
maintenance,  pre-sale  warehouse 
expenses,  and  indirect  selling  expenses 
incurred  in  the  home  market  for  the  U.S. 
sale.  As  explained  above,  these  same 
selling  functions  are  also  reflected  in 
CEMEX's  home  market  sales  to  end- 
usen  and  ready-mixen.  Therefore,  the 
selling  functions  performed  for 
CEMEX's  CEP  sales  are  not  sufficiently 
difiiBrent  from  those  performed  for 
CEMEX's  home  market  sales  to  consider 
CEP  sales  and  home  market  sales  to  be 
at  a  difierent  level  of  trade.  Although 


there  may  be  differences  between  the 
marketing  stages,  these  differences  are 
not  borne  out  by  an  analysis  of  the 
selling  functions  for  the  home  market 
and  CEP  sales,  which  are  largely  the 
same.  Therefore,  we  have  determined 
that  there  are  no  differences  in  levels  of 
trade  and  neither  a  level  of  trade 
adjustment  nor  a  CEP  offset  was 
warranted  in  the  instant  review. 

CDC 

CDC  has  claimed  two  levels  of  trade 
in  the  home  market — sales  of  bulk 
cement  to  end-users  and  ready-mixers, 
and  bagged  cement  sales  to  end-users. 
CDC  has  also  reported  two  LOTs  for  its 
U.S.  sales — bulk  cement  to  end-users 
and  reedy-mixers.  We  disagree  with 
CDC  that  there  are  two  LOTs  for  its 
home  market  sales  and  two  LOTs  for  its 
U.S.  sales.  Therefore,  based  on  our 
practice,  as  stated  Steel  from  Canada, 
we  have  determined,  for  the  reasons 
described  below,  that  there  is  one  level 
of  trade  in  the  home  market  and  one 
level  of  trade  in  the  U.S.  market. 

First,  we  looked  for  different  stages  of 
marketing.  We  found  that  there  is  one 
stage  of  marketing — sales  of  cement 
shipped  to  end-users  and  ready-mixen 
in  bulk  and  bagged  form.  After 
determining  the  number  of  marketing 
stages,-^«re  then  examined  whether  the 
selling  functions  performed  by  the  seller 
support  CDCs  claimed  LOTs  or  the 
marketing  stages  determined  by  the 
Department.  For  the  claimed  LOTs  in 
the  home  market,  we  did  not  find  that 
there  were  two  distinct  sets  of  selling 
functions  performed  by  the  seller. 
Rather,  we  found  one  distinct  set  of 
selling  functions  performed  by  CDC 
which  reflect  the  one  stage  of  marketing 
determined  by  the  Department.  Both  in 
terms  of  their  amount  and  nature,  CDC 
essentially  performs  the  same  selling 
functions  in  the  home  market  on  both 
its  end-user  and  ready-mixer  sales. 
Specifically,  these  functions  were  pre- 
sale  warehousing  (DISWARH  and 
DISWARU),  inventory  maintenance 
(INVCARH  and  DINVCARU).  and  other 
indirect  selling  functions  (INDIRSH  and 
DINDIRSU). 

Next  we  examined  the  selling 
functions  performed  by  the  seller  with 
respect  to  both  markets  to  determine  if 
U.S.  sales  can  be  matched  to  home 
market  sales  at  the  same  LOT.  For  the 
U.S.  market,  we  examined  those  sales 
that  CDC  reported  were  made  on  a  CEP 
basis.  The  level  of  trade  of  the  U.S.  sales 
is  determined  for  the  CEP  rather  than  for 
the  starting  price.  In  the  instant  review, 
the  CEP  sales  reflect  certain  selling 
functions  such  as  inventory 
maintenance,  pre-sale  warehouse 
expenses,  and  indirect  selling  expenses 
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inmrred  in  the  home  market  for  the  U.S. 
sale.  As  explained  above,  these  same 
selling  functions  are  also  reflected  in 
CDC's  home  market  sales  to  end-users 
and  ready-mixers.  Therefore,  the  selling 
functions  performed  for  CDC's  CEP  sales 
are  not  sufficiently  diffierent  from  those 
performed  for  CDC's  home  market  sale$ 
to  consider  CEP  sales  and  home  market 
sales  to  be  at  a  diffiarent  level  of  trade. 
Although  there  appears  to  be  differences 
between  the  marketing  stages,  this 
difference  is  not  home  out  by  an 
analysis  of  the  selling  functions  for  the 
home  market  and  CEP  sales,  which  are 
largely  the  same.  Therefore,  we  have 
determined  that  there  are  no  difiiarences 
in  levels  of  trade  and  neither  a  level  of 
trade  ad)ustment  nor  a  CEP  ofiset  was 
warranted  in  the  instant  review. 

Although  we  are  "collapsing"  CEMEX 
and  CDC  as  explained  above  (see 
Comment  4),  we  are  not  comparing 
CEMEX  home  market  sales  to  CDC  U.S. 
sales,  nor  are  we  comparing  CDC  home 
market  sales  to  CEMEX  U.S.  sales.  This 
is  due  to  the  fact  that  there  were  enough 
comparable  sales  (i.e.,  CEMEX  to 
CEMEX,  and  CDC  to  CDC)  to  enable  the 
Department  to  make  an  accurate 
comparative  analysis. 

Di£fereiices  in  MerchandiM  (DIFMER) 

Comment  6:  CDC  asserts  that  the 
Department  incorrectly  weight-averaged 
CDC's  DIFMER  with  that  of  CEMEX. 
CDC  claims  that  the  Department's 
decision  to  weight-average  DIFMER 
information  penalizes  CDC  unfairly, 
when  CDC  fully  cooperated  with  the 
Department. 

Petitioners  argue  that  the  ID^partment 
should  use  an  adverse  20  percent 
DIFMER  adjustment  based  on  facts 
available  for  CDC  as  well  as  for  CEMEX. 
Petitioners  claim  that  CDC  failed  to 
provide  a  detailed  listing  of  all  expenses 
in  order  to  satisfy  its  burden  of  isolating 
and  quantifying  the  costs  solely 
attributable  to  physical  differences  in 
merchandise 

Department's  Position:  As  noted  in 
CDC's  home  market  verification  report, 
the  I>epartment  verified  that  CDC  uses 
the  same  kiln  for  production  of  Type  I 
and  Type  U  cement.  Moreover,  CDC 
provided  a  detailed  listing  of  differences 
in  raw  material  inputs  and  variable 
overhead  at  all  facilities  for  Type  I  and 
Type  n  cement,  which  sufficiently 
explained  the  differences  in  costs 
attributable  to  the  physical  differences 
of  Type  I  and  Type  D  cement 
Differences  in  plant  efficiencies  are  not 
an  issue  for  CDC,  as  CDC  produces  both 
Type  I  and  Type  n  cement  at  only  one 
plant,  and  has  based  its  DIFMER  on  the 
differences  between  costs  of  production 
at  this  single  facility.  In  short.  CDC 


sufficienUy  isolated  and  quantified  its 
costs  solely  attributable  to  the  physical 
differences  in  comparison  merchandise, 
and  has  calculated  DIFMER  using  the 
variable  cost  of  manufacturing 
information  from  the  one  plant  which 
produced  both  Type  I  and  Type  n 
cement.  As  CDC  and  CEMEX  have  been 
"collapsed"  for  purposes  of  this  review 
(see  Comment  4  above),  the  Department 
holds  that  it  appropriately  weight- 
averaged  CDC  and  CEMEX's  DIFMER 
information,  consistent  with  its 
calculation  of  monthly  weight-averaged 
costs  for  use  in  the  cost  of  production 
analysis. 

Comment  7:  CEMEX  claims  that  the 
Department  improperly  made  a  DIFMER 
adjustment  based  on  facts  available 
equal  to  20  percent  of  total  cost  of 
manufacturing.  CEMEX  claims  that  it 
has  established  that  there  were  physical 
differences  between  Type  I  and  Type  n 
by  providing  all  supporting 
documentation  for  the  reported  weight- 
averaged  VCOM  for  Type  I  and  Type  0 
for  each  plant,  which  the  Department 
then  veriJBed.  CEMEX  also  claims  that 
the  Department's  own  reporting 
requirements  for  COP  and  CV  require 
the  weight-averaged  costs  incurred  at  all 
facilities  to  be  reported,  and  that  the 
Etepartment  has  granted  claimed 
DIFMER  adjustments  in  other  cases 
when  such  adjustments  were  based  on 
weighted  average  costs  at  several 
facilities.  Therefore,  CEMEX  should  not 
be  penalized  for  not  being  able  to 
exclude  from  its  DIFMER  data  costs 
associated  with  differences  in 
production  efficiencies  at  the  different 
plants.  CEMEX  cites  Gray  Portland 
Cement  and  Clinker  from  Japan,  60  FR 
43761,  762-763  (1995).  in  which  the 
Department  granted  the  respondent  a 
DIFMER  adjustment,  as  the  Department 
was  satisfied  that  the  respondent 
reasonably  tied  cost  differences  to 
physical  differences  in  merchandise,  not 
withstanding  reported  differences  in 
plant  efficiencies.  CEMEX  further 
contends  that  even  if  the  Department 
relies  on  facts  available,  alternate  facts 
available  should  be  used.  CEMEX 
contends  that  the  Department's  upward 
adjustment  of  20  percent  is  punitive, 
when  verified  information  established 
CEMEX's  entitlement  to  a  downward 
adjustment.  Moreover,  it  is  the 
Department's  policy  to  use  verified 
information  to  the  greatest  extent 
possible.  CEMEX  proposes  one  of  the 
following  alternatives  for  its  DIFMER 
adjustment:  1)  As  CEMEX  claimed  a 
downward  adjustment,  the  Department 
should  make  no  DIFMER  adjustment;  2) 
the  Department  could  limit  the  DIFMER 
adjustment  to  only  those  components  it 


believes  are  attributable  solely  to 
differences  in  physical  characteristics 
and  the  production  process  (i.e.,  base 
the  DIFMER  adjustment  only  on  verified 
raw  material  differences);  3)  the 
Department  could  use  verified  cost 
differences  from  only  one  plant  (i.e.,  the 
Yaqui  plant,  which  produces  both  Type 
I  and  Type  11);  or  4)  the  Department 
could  substitute  CDC's  verified  DIFMER 
for  CEMEX. 

Petitioners  maintain  that  CEMEX  did 
not  provide  information  to  isolate  the 
costs  attributable  solely  to  physical 
differences  in  merchandise,  as  opposed 
to  plant  efficiencies,  despite  repeated 
Department  requests  for  such 
information.  Petitioners  rebut  CEMEX's 
claim  that  its  reported  DIFMER 
adjustment  information  is  similar  to  the 
DIFMER  information  in  Japanese 
Cement.  Petitioners  argue  that  the 
DIFMER  information  provided  in  the 
Japanese  case  was  vasUy  more  detailed 
(respondent's  information  included 
actual  chemical  and  physical 
characteristics,  as  well  as  plant-by-plant 
and  product-by-product  cost  data)  than 
the  information  provided  by  CEMEX. 
Furthermore,  whereas  in  the  Japanese 
case  no  record  evidence  demonstrated 
that  cost  differences  were  attributable  to 
factors  other  than  physical  differences 
between  the  products,  CEMEX  has 
indicated  on  the  record  that  the  costs  of 
its  products  vary  from  plant  to  plant 
according  to  the  availability  of  raw 
material  inputs.  In  the  same  exhibit, 
petitioners  note  that  CEMEX  also 
indicates  that  cost  is  affected  by  the 
amount  of  energy  required  to  grind  the 
clinker.  Petitioners  concede  that  there 
are  physical  diffierences  between  Type  I 
and  Type  II  cement;  however,  the  tighter 
specifications,  longer  grinding  time,  and 
higher  kiln  temperatures  for  Type  II 
cement  result  in  higher  variable  costs  of 
producing  Type  II  cement.  Therefore, 
any  DIFMER  adjustment  should  be 
unfavorable  to  CEMEX. 

Petitioners  further  argue  that  the 
Department  correctly  selected  an 
adverse  20  percent  DIFMER  adjustment 
as  facts  available.  Petitioners  note  that 
the  court  affirmed  the  Department's  use 
of  a  20  percent  DIFMER  adjustment  as 
BIA  in  the  second  review.  Petitioners 
further  insist  that  the  Department  must 
apply  an  adverse  DIFMER  adjustment  as 
facts  available  under  19  U.S.C.  1677e(b) 
because  CEMEX  foiled  to  comply  with 
the  Department's  requests  for 
information.  Finally,  petitioners  dismiss 
CEMEX's  argument  that  any  DIFMER 
adjustment  would  be  small  (less  than  3 
percent  of  total  manufacturing  costs),  as 
well  as  CEMEX's  suggestions  for 
alternate  choices  of  facts  available 
because  these  amounts  do  not  represent 
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the  use  of  adverse  facts  available,  which 
petitioners  argue  is  required  in  this  case 
due  to  CEMEX's  failure  to  cooperate. 

Department's  Position:  We  nave 
reconsidered  our  decision  in  the 
preliminary  results  of  this  review 
determination  in  which  we  applied  an 
adverse  20  percent  DIFMER  adjustment 
to  CEMEX's  reported  home  market  sales 
of  Type  I  cement  due  to  the  fact  that 
upon  review  of  the  administrative 
record,  we  found  evidence  to  support 
CEMEX's  claim  for  a  DIFMER 
adjustment  based  on  cost  differences  at 
the  Yaqui  facility.  Evidence  on  the 
record  shows  that  CEMEX's  Yaqui 
facility  produces  both  Type  I  and  Type 
n  cement  using  a  single  production  line. 
Therefore,  consistent  with  the 
Department's  treatment  of  CEMEX's 
affiliated  party,  CDC,  we  have  allowed 
CEMEX  a  DIFMER  adjustment  based  on 
the  differences  between  the  variable 
costs  incurred  by  CEMEX  in  producing 
Type  I  and  Type  II  cement  at  its  Yaqui 
facility.  Although  CEMEX's  claimed 
DIFMER  adjustment  was  based  on  the 
weight-averaged  difference  in  variable 
costs  frt>m  all  its  facilities,  the  DIFMER 
adjustment  utilized  in  this  instant 
review  is  based  on  the  differences  in  the 
variable  cost  of  manufacturing  inciured 
at  a  single  producing  facility.  By  relying 
on  the  differences  in  variable  costs 
incurred  at  a  single  facility,  we  have 
accounted  for  differences  in  plant 
efficiencies  if  they  are  the  source  of  the 
cost  differences  identified  by  CEMEX. 
Cost  differences  at  the  single  facility  are 
more  likely  to  be  due  to  differences  in 
material  inputs  and  the  physical 
differences  which  result  bora  different 
production  processes. 

First,  the  Department  compared  the 
Type  n  cement  sold  in  the  United  States 
with  the  Type  I  cement  sold  in  the  home, 
market.  The  specific  differences  in  costs 
among  the  cement  types  are  due  to 
varying  costs  of  the  inputs,  including 
material  inputs  (limestone,  clay,  silica, 
etc.),  fuel  inputs  (fuel  oil,  coal,  etc.)  and 
electricity  (mixing,  grinding,  burning, 
etc.).  For  example,  "Type  I  cement 
contain  clinker,  gypsum,  and  minor 
grinding  agents,  whereas  Type  II  cement 
contains,  clinker,  gypsum,  minor 
grinding  agents,  and  additives. 
Additionally,  Type  I  cement  has  a  lower 
tricalcium  aluminate  level  than  Type  11. 

Second,  for  the  purposes  of  this  final 
analysis,  the  Department  utilized  the 
verified  cost  of  producing  Type  U 
cement  at  the  Yaqui  facility  and  found 
these  cos^  to  be  an  accurate 
representation  of  the  relevant  variable 
costs  of  production  as  reflected  in 
CEMEX's  actual  cost  accounting  records 
and  compared  the  costs  of  producing 
Type  n  to  the  costs  of  producing  Type 


I  cement  at  the  same  facility.  Therefore, 
the  calculated  DIFMER  adjustment  is 
based  on  the  relative  costs  of  producing 
Type  I  and  Type  II  cement  at  a  single 
feucility.  Given  the  hct  that  physical 
differences  between  types  of  cement 
arise  from  differences  in  the  production 
process  (e.g..  amount  and  duration  of 
beat),  and  trom  differences  in 
component  materials,  we  are  satisfied 
that  CEMEX  has  reasonably  tied  cost 
differences  to  physical  differences  in 
merchandise. 

In  those  months  where  a  calculated 
DIFMER  adjustment  could  not  be 
determined  for  CEMEX's  Yaqui  facility, 
we  have  utilized  the  relevant  DIFMER 
adjiistment  for  CEMEX's  affiliated  party, 
CDC,  as  the  facts  otherwise  available. 

Comment  8:  Respondent  claims  that 
the  Department  incorrecUy  quantified 
and  calculated  the  DIFMER  adjustment 
in  its  preliminary  results.  CDC  and 
CEMEX  claim  that  the  Department 
incorrecUy  omitted  CDC's  July,  1995, 
DIFMER  information  from  its 
calculations.  CEMEX  also  argues  that 
the  Department  incorrectiy  calculated 
CDC's  DIFMER.  and  that  the  correct 
calculation  should  subtract  the  variable 
cost  of  manufacturing  of  Type  I  cement 
(VCOMH)  from  the  variable  cost  of 
manufacturing  Type  n  (VCOMU). 
CEMEX  further  claims  that  because  the 
individual  DIFMER  percentages  were 
calculated  by  dividing  DIF>4ER  by  the 
total  cost  of  manufacturing  for  the  U.S. 
product  (Type  II)  (TOTCOMU),  the 
DIFMER  percentage  should  be 
multiplied  by  the  total  cost  of 
manufacturing  for  Type  II. 

Petitioners  argue  that  DIFMER 
Information  for  CDC  and  CEMEX  should 
be  weight  averaged  based  on  relative 
production  quantities  of  Type  I,  not 
Type  n  cement.  Petitioners  argue  that 
the  appropriate  methodology  is  to  base 
the  weight  average  on  the  relatiye 
production  of  the  product  used  as  the 
basis  for  normal  value  (i.e..  Type  I 
cement).  Petitioners  argue  that  the 
Department  correctiy  applied  the 
DIFMER  percentage  to  the  cost  of 
manufacture  of  the  home  market 
comparison  product,  Type  I  cement. 

Department's  Position:  We  agree  that 
CDC's  July  1995  cost  data,  as  provided 
in  the  response,  was  incorrectly  omitted 
from  the  DIFMER  calculation.  We  have 
accounted  for  this  error  in  our  final 
results.  We  agree  with  respondents  that 
DIFMER  is  coRBCtly  caloUated  by 
subtracting  the  variable  cost  of 
manufacturing  for  the  product  sold  in 
the  home  mai^t  (Type  I)  from  the 
variable  cost  of  manufacturing  for  the 
product  sold  in  the  U.S.  market  (Type 
n).  Following  standard  Department 
practice,  this  difference  in  variable  cost 


of  manufacturing  is  not  to  exceed  20 
percent  of  the  total  cost  of 
manufacturing  of  the  product  sold  in  the 
U.S.  maiiiet  We  disa^ee  with 
petitioners  that  CDC  and  CEMEX's 
DIFMER  should  be  weight-averaged  I 

based  on  relative  production  quantities 
of  Type  I  cement  Because  the 
individual  DIFMER  percentages  were 
calculated  by  dividing  differences  in 
variable  manufacturing  costs  by  the  total 
cost  of  manufacturing  for  the  U.S. 
product  (Type  II),  CDC  and  CEMEX's 
DIFMER  information  should  be  weight- 
averaged  by  the  relative  production  of 
Type  n  cement  Finally,  the  Department 
has  recalculated  the  DIFMER 
adjustment  to  normal  value  for  its  final         ' 
results.  The  weight  averaged  DIFMER 
percentage  has  been  multiplied  by  the 
total  cost  of  manufacturing  of  the  U.S. 
product  (Type  II)  used  in  3ie 
comparison  to  normal  value.  This 
amount  was  then  added  to  normal 
value. 

Qwt  of  Prodnction  (COP)  ' 

Comment  9:  Petitioners  contend  that 
COP  should  be  based  entirely  on  facts 
available  because  CEMEX  failed  to 
provide  the  costs  inciured  at  all  of  its 
plants  during  the  period  of  review. 
Petitioners  argue  that  CEMEX  failed  to 
provide  any  cost  data  (including 
shutdown  costs)  for  the  Atoyac  plant  for 
the  entire  period  of  review.  Because 
CEMEX  did  not  even  provide 
information  on  the  tons  produced  at  the 
Atoyac  plant,  the  Departinent  cannot 
weight  average  the  reported  costs  with 
those  of  other  producing  plants. 
Petitioners  argue  that  the  Department  , 

should  base  the  cost  of  manufactiire  for 
the  Atoyac  plant  on  the  highest  monthly 
cost  of  manufacture  reported  for  any 
other  plant. 

CEMEX  states  that  in  its  May  20. 
1996,  supplemental  cost  questioimaire 
response,  it  provided  costs  for  the 
Atoyac  plant  for  those  months  in  which 
there  was  production.  CEMEX  contends 
that  any  shutdown  costs  incurred  while       | 
the  Atoyac  plant  was  producing  cement 
were  included  in  CEMEX's  production 
cost  for  that  period.  CEMEX  further 
contends  that  it  reported  other 
incidental  costs  of  the  shutdown  as 
general  and  administrative  expenses  on       < 
the  company's  financial  statements. 

Department's  Position:  We  agree  vrith 
CEMEX.  At  verification  we  reviewed 
CEMEX's  reported  costs  of  production 
and  found  only  minor  errors  as  stated  in 
our  verification  report  dated  July  22, 
1996.  In  addition,  as  stated  in  the  same 
verification  report,  we  verified  that  all 
costs  associated  with  the  shutdown  of 
the  Atoyac  facility  were  properly 
reported  as  a  component  of  cost  of 
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man nfiiftii ring,  and  the  incidental  costs 
were  captiired  in  the  reported  general 
and  administrative  expenses.  Therefore, 
we  are  utilizing  the  verified  costs  that 
were  reported  to  the  Department. 

Conunent  10:  Petitioners  aigue  that 
the  Department  should  recalculate 
CEMEX's  reported  financial  expenses  to 
include  all  foreign  exchange  translation 
losses  on  long-tom  foreign  currency 
denominated  debt.  Petitioners  assert 
that  the  Department's  fisilure  to  do  so  is 
inconsistent  with  its  past  practice,  and 
distorts  actual  interest  expense.  Citing 
Certain  Pasta  from  Italy; 
Semiconductors  from  the  Republic  of 
Korea;  Certain  Flat  Rolled  Steel 
Products  and  Plate  from  Korea;  and 
Micron  Technology,  Inc.  v.  United 
States,  petitioners  assert  that  the 
Department  should  include  all  costs 
mcuired  during  the  period  of  review, 
including  those  losses  that  are  deferred 
to  a  futiue  time. 

CEMEX  argues  that  there  is  no  basis 
in  law  or  administrative  practice  to 
attribute  all  foreign  exchange  translation 
losses  to  interest  expense.  CEMEX 
argues  that  it  treated  foreign  exchange 
losses  associated  with  foreign  currency 
denominated  debt  incurred  to  purchase 
foreign  subsidiaries  as  a  reduction  of  the 
foreign  exchange  gain  recognized  on  the 
translation  of  the  subsidiaries  financial 
statements.  According  to  CEMEX,  this 
comported  with  Mexican  GAAP,  the 
Statement  of  International  Accounting 
Standards  No.  21,  and  Financial 
Accounting  Standards  Board  No.  52. 
CEMEX  argues  that  if  the  Department 
decided  that  foreign  exchange  loss  on 
the  debt  associated  with  assets  held 
outside  Mexico  should  be  included  in 
cost  of  production,  then  both  the  foreign 
exchange  gain  and  the  associated  loss 
should  be  included  in  the  reported 
income  and  cost  of  production.  CEMEX 
argues  that  unlike  in  Micron  Technology 
Inc.  V.  United  States,  CEMEX's 
independent  auditor  determined  that 
the  foreign  currency  losses  reflected  in 
CEMEX's  financial  statement  were  loans 
directly  related  to  foreign  assets  located 
in  coxintries  other  than  the  U.S.  or 
Mexico. 

Department's  Position:  We  agree  in 
part  with  CEMEX  and  in  part  with 
petitioners.  The  Department  has 
included  foreign-exchange  translations 
gains  and  losses  in  net  interest  expense. 
The  translation  gains  and  losses  at  issue 
are  related  to  the  cost  of  acquiring  debt 
and  thus  are  related  to  production  and 
are  properly  included  in  the  calciilation 
of  CEMEK's  consolidated  financing 
expense.  The  CIT  has  upheld  this 
practice,  stating  in  Micron  that  "(t)o  the 
extent  that  respondent's  translation 
losses  resulted  from  debt  associated 


with  production  of  the  subject 
merchandise,  such  losses  are  a 
legitimate  component  of  COP."  See 
Micron  at  33.  In  addition,  in  the  past  we 
have  found  that  translation  losses 
represent  an  increase  in  the  actual 
amoimt  of  cash  needed  by  respondent  to 
retire  their  foreign-currency- 
denominated  loan  balances.  See,  e.g., 
Notice  of  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Fresh  Cut  Roses 
from  Ecuador.  24  FR  7019,  7039 
(February  6, 1995).  Using  the  same 
reasoning,  for  purposes  of  these  final 
results  we  have  included  CEMEX's  net 
gains  on  foreign-ciurency  translations  in 
COP  as  an  oCEnst  to  financing  cost,  since 
the  gains  represent  a  decrease  in  the 
actual  amount  of  cash  needed  by 
respondent  to  retire  their  foreign- 
cuirency-denominated  loan  balances. 
Therefore,  we  have  included  total  gains 
and  losses  associated  with  foreign- 
currency  denominated  debt  in  the 
calculation  of  consolidated  financing 
expense. 

Comment  1 1 :  Petitioners  contend  that 
CEMEX's  claimed  monetary  position 
gain  as  an  offset  to  financi^  expense 
should  not  be  granted.  Petitioners  claim 
that  CEMEX's  total  monetary  position 
gain  is  based  on  transactions  with 
unconsolidated  affiliates,  notably  loans 
bom  Cementos  del  Norte  and  CEMEX 
Control,  that  are  not  at  arm's  length. 
Furthermore,  petitioners  argue  that 
denying  the  offset  would  be  consistent 
with  the  E)epartment's  well-established 
practice  of  denying  interest  income  on 
long-term  investments  as  an  offset  to 
interest  expense.  Petitioners  claim  that 
the  monetary  position  gain  earned  by 
CEMEX  from  electing  to  hold  long-term 
debt  reflects  income  derived  from 
investment-type  activities  that  are 
unrelated  to  the  product  under  review. 

CEMEX  argues  that  the  Department 
was  correct  to  include  CEMEX's  claimed 
monetary  position  gain  in  the 
calculation  of  net  finanHal  expense. 
CEMEX  argues  that  the  Department's 
actions  in  this  review  were  in  accord 
with  the  Department's  practice,  as 
established  in  the  first  and  second 
administrative  reviews  of  this  case,  as 
well  as  in  Porcelain-on-Steel  Cookware 
from  Mexico.  CEMEX  further  argues  that 
Cementos  del  Norte  and  CEMEX  Control 
are  included  in  CEMEX's  consolidated 
financial  statements  and  the  effect  of 
transactions  between  these  entities  are 
eliminated  in  consolidation.  CEMEX 
also  dismisses  petitioners'  argument 
that  the  Department  should  treat 
monetary  gain  like  interest  income  on 
long-term  investment  CEMEX  argues 
that  monetary  gains  are  related  to 
liabilities  and  financial  expenses,  and 
are  completely  unrelated  to  assets  that 


generate  short-terin  and  long-term 
interest  revenue.  Because  monetary 
position  gains  are  generated  by 
liabilities,  the  Department  should  treat 
monetary  position  gain  in  the  same  way 
that  it  treats  interest  ex{}enses  that  arise 
from  those  same  liabilities  (i.e.,  include 
them  in  the  calculation  of  net  financial 
expense). 

Department's  Position:  We  agree  with 
CEMEX.  It  is  the  Department's 
longstanding  practice  to  calculate  the 
respondent's  net  interest  expense  based 
on  the  financing  expenses  incurred  on 
behalf  of  the  consolidated  entity, 
CEMEX.  In  general,  this  practice 
recognizes  me  fungible  nature  of 
invested  capital  resources  [i.e.,  debt  and 
equity)  within  a  consolidated  group  of 
companies.  In  Camargo  Correa  Meais, 
Sj\.  v.  United  States.  Slip  Op.  93-163 
(CIT  1993),  the  Court  of  International 
Trade  ruled  that  the  Department's 
practice  of  allocating  financial  expense 
on  a  consolidated  basis  due  to  the 
fungible  nature  of  debt  and  equity  was 
reasonable.  The  court  specifically 
quoted  the  following  bom  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Small  Business 
Telephone  Systems  and  Subassemblies 
Thereof  from  Korea,  54  Fed.  Reg. 
53,141,  53149  (1989): 

"The  Department  recognizes  the  fungible 
nature  of  a  corporation's  invested  capital 
resources,  including  both  debt  and  equity, 
and  does  not  allocate  corporate  finances  to 
individual  divisions  of  a  corporation  ... 
Instead,  [Commerce]  allocates  the  interest 
expense  related  to  the  debt  portion  of  the 
capitalization  of  the  corporation,  as 
appropriate,  to  the  total  operations  of  the 
consolidated  corporatioo." 

Furthermore,  the  SAA  and  the  URAA 
do  not  address  any  specific  change  in 
the  Department's  practice  of  calculating 
financing  expense.  Therefore,  consistent 
with  the  approach  outlined  in  Gray 
Portland  Cement  and  Cliidcerftvm 
Mexico:  Final  Results  Antidumping 
Duty  Administrative  Review,  58  FR 
25803,  25806  (1993),  and  Gray  Portland 
Cement  and  Clinker  from  Mexico:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  58  FR  47253 
(1993),  we  have  included  the  effect  of 
the  monetary  gain  in  our  calculation  of 
the  financing  costs  of  CEMEX. 

Comment  12:  Petitioners  argue  that 
CDC's  foreign  exchange  transaction 
gains  should  not  be  attributed  to  interest 
expense.  Petitioners  contend  that  the 
Department  only  includes  foreign 
exchange  transaction  gains  as  Oh  oBset 
to  interest  expense  if  the  gains  are 
directly  related  to  the  subject 
merchandise  (for  example,  if  the  gains 
are  realized  from  the  importation  of  raw 
materials  or  other  inputs  needed  to 


produce  the  merchandise).  Petitioners 
claim  that  CDC  has  made  no  effort  to 
link  its  foreign  exchange  transaction 
gains  to  the  subject  menrhandise. 

CDC  coimters  that  these  monetary 
gains  are  translation  gains,  and  not 
transaction  gains,  as  petitioners  have 
claimed.  CDC  argues  that  in 
Silicomanganese  from  Venezuela,  59  FR 
55436,  55440  (1996),  the  Department 
determined  that  exchange  gains  and 
losses  on  financial  assets  and  liabilities 
should  be  inclikled  in  COP  and  CV. 
CDC  explains  that  it  has  characterized 
this  offset  on  the  record  as  holdings  in 
dollars  related  to  overall  operations. 
CDC  elected  to  hold  a  portion  of  its 
assets  in  a  foreign  currency  to  hedge 
against  devaluation  of  the  local 
currency.  CDC  argues  that  details  in  its 
financial  statements  showing  net 
exchange  rate  differences  show  that 
there  is  no  basis  for  petitioners'  concern 
that  CDC's  foreign  exchange  gains  may 
have  been  generated  entirely  from 
transactions  related  to  non-comparison 
or  out-of-scope  merchandise. 

Department's  Position:  We  disagree 
with  petitioners'  assotion  that  monetary 
position  gains  should  be  limited  to  the 
portion  that  can  be  specifically  tied  to 
the  cost  of  producing  the  subject 
merchandise.  The  Department  has  long 
held  the  view  that  financing  expenses 
are  fungible.  Accordingly,  consistent 
with  past  Departmental  practice,  we  do 
not  distinguish  whether  interest 
expense  is  related  or  unrelated  to  the 
merchandise  under  review  [see.  e.g.. 
Final  Determination  of  Sales  at  L^ 
than  Fair  Value;  Steel  Wire  Rope  from 
Korea.  58  FR  11035  (1993)).  Therefore, 
we  have  used  CDC's  repwted  financial 
expenses  including  monetary 
corrections  allocated  over  the  cost  of 
goods  sold  for  all  products. 

Furthermore,  the  SAA  and  the  URAA 
do  not  address  any  specific  change  in 
the  Department's  practice  of  calculating 
financing  expense.  Therefore,  consistent 
%vith  the  approach  outlined  in  Gray 
Portland  Cement  and  Clinker  from 
Mexico;  Final  Results  Antidumping 
Duty  Administrative  Review.  58  FR 
25803,  25806.  (1993),  and  Ckay  Portland 
Cement  and  Clinker  from  Mexico:  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  58  FR  47253 
(1993)  we  have  included  the  efiiBct  of 
the  monetary  gain  in  our  calculation  of 
the  financing  costs  of  CDC 

Comment  13:  Petitioners  claim  that 
the  Department  should  use  partial  facts 
available  because  CDC  and  CEMEX 
failed  to  demonstrate  that  transfer  prices 
for  raw  material  inputs  purchased  from 
affiliated  producera  were  at  arm's  length 
and  reflected  maricet  value.  Moreover, 
petitionws  claim  that  CEMEX  and  CDC 
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have  not  demonstrated  that  the  affiliated 
party  costs  are  fully-absorbed  costs  of 
production,  because  they  do  not 
demonstrate  that  reporteid  costs 
included  revalued  depreciation,  profit- 
sharing  expenses,  depletion  expenses, 
and  financial  expenses.  As  partial  facts 
available,  petitioners  suggest  that  the 
Department  add  an  amount  for  profit  to 
reported  transfer  prices.  Petitioners 
suggest  that  this  amount  be  determined 
by  multiplying  the  profit  rate  in 
CEMEX's  consolidated  finanrjal 
statement,  by  reported  cost  of 
production. 

CEMEX  argues  that  the  Department 
should  difiegard  petitioners'  argument 
based  on  the  fact  that  CEMEX  provided 
all  information  that  the  Department 
requested  with  respect  to  raw  material 
inputs,  intermediate  product  costs,  and 
transfer  prices.  CEMEX  argues  that 
petitioners'  argimient  should  be 
disregarded  because  the  level  of  input 
materials  purchased  from  affiliated 
parties  is  far  below  the  level  at  which 
such  purchases  are  considered  by  the 
Department  to  be  material  inputs  and 
can  be  considered  to  have  a  significant 
impact  on  the  overall  cost  of 
manufacture.  In  addition,  CEMEX 
argues  that  its  ctirrent  reporting 
methodology  is  consistent  with  that 
used  in  all  prior  reviews,  therefore  the 
Department  should  not  use  facts 
available  as  a  basis  for  calciilating  raw 
material  input  costs. 

CDC  argues  that  in  accordance  with 
the  statutory  requirements  of  19  U.S.C 
§  1677b(f)(3)  and  the  Department's 
questioimaire,  it  demonstrated  that  raw 
material  inputs  were  purchased  at  arm's 
length.  CDC  argues  that  for  certain  major 
inputs  purchased  bom  affiliates,  it 
provided  transfer  prices  when  the 
transfer  price  was  greater  than  the  cost 
of  production.  In  addition,  it  also 
provided  the  production  costs  for  those 
inputs  where  the  average  production 
cost  was  higher  than  the  purchase  price 
bom  the  affiliated  party.  CDC  dismisses 
petitioners'  claim  that  the  Department 
should  have  obtained  market  values  in 
addition  to  transfer  prices  and  costs  of 
production  infonnatioiL  CDC  asserts 
that  it  fully  complied  with  the 
Department's  request  to  provide  cost  of 
production  information  for  all  major 
inputs  of  production  and,  therefore,  the 
Department  should  utilize  the  cost  of 
production  reported  by  CDC. 

Department's  Position:  As  noted  in 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et  al;  Final  Results 
of  Antidumping  Administrative 
Reviews.  62  FR  2081,  2115  Qanuary  15. 
1997).  Section  773(fM2)  of  the  Tariff  Act. 
which  refers  to  both  minor  and  major 


inputs,  states  that,  with  regard  to 
calculating  COP  and  CV  *  •  * 

A  transaction  •  •  •  between  affiliated 
persons  may  be  disregarded  if,  the  amount 
representing  that  element  does  not  fairly 
reflect  the  amount  usually  reflected  in  sales 
of  merchandise  under  consideration  in  tlie 
market  under  consideration. 

To  the  extent  practicable,  the 
Department  generally  prefers  the  use  of 
the  transfer  price  of  inputs  purchased 
from  an  affiliated  supplier  in 
determining  COP  and  CV,  provided  that 
the  transaction  occurred  at  an  arm's- 
length  price.  In  determining  whether  a 
transaction  occurred  at  an  arm's-length 
price,  we  generally  compare  the  transfer 
between  the  affiliated  parties  to  the 
price  of  similar  merchandise  between 
two  unaffiliated  parties.  If  transactions 
of  similar  merchandise  between  two 
unaffiliated  parties  are  not  available,  we 
may  use  the  affiliated  supplier's  cost  of 
production  for  that  input  as  the 
information  available  as  to  what  the 
amount  would  have  been  if  the 
transaction  had  occurred  between 
unaffiliated  parties. 

In  the  case  of  a  transaction  between 
affiliated  persons  involving  a  major 
input,  we  will  use  the  highest  of  the 
transfer  price  between  the  affiliated 
parties,  the  market  price  between 
unaffiliated  parties,  and  the  affiliated 
supplier's  cost  of  producing  the  major 
input 

In  the  instant  review  CEMEX  and  CDC 
have  provided  all  raw  material  input 
data  in  accortlance  with  the 
Department's  methodology  as  discussed 
above.  In  addition,  the  IDepartment 
verified  that  respondent's  reported  cost 
of  production  iiicluded  either  the  higher 
of  production  costs  or  transfer  prices  for 
raw  material  inputs  purchased  from 
affiliated  parties.  Market  prices  for  the 
raw  materia]  inputs  were  unavailable. 
Therefore,  in  accordance  with  prior 
practice,  the  Department  has  utilized 
CEMEX  and  CDC's  reported  cost  of 
production  in  its  analysis. 

Comment  14:  Petitioners  argue  that 
fixed  overhead  and  labor  costs  should 
be  reallocated  based  on  the  clinker 
content  of  the  finished  cement  type. 
Whereas  CEMEX  based  the  allocation  of 
variable  overhead  costs  on  clinker 
volume,  it  allocated  fixed  overhead  and 
labor  on  tons  produced  of  finished 
product  Petitioners  claim  that  this 
allocation  methodology  underetates  the 
actual  cost  of  prtxlucing  Type  1  cement 
by  shifting  disproportionate  amounts  of 
the  direct  labor  and  fixed  overhead  costs 
to  the  production  of  pozzolonic  and 
other  types  of  cement,  which  contain 
less  amounts  of  clinker.  Petitioners 
maintain  that  the  production  of  clinker 
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incurs  substantially  more  direct  labor 
and  fixed  overhead  costs  than  either  the 
acquisition  or  production  of  pozzolanic 
cement.  In  particular,  pozzolanic 
cement  is  never  calcined  in  a  kiln, 
unlike  clinker.  Petitioners  maintain  that 
the  kiln  is  a  cement  plant's  greatest 
capital  asset,  and  that  this  stage 
constitutes  a  substantial  cost  of 
production. 

CEMEX  rebuts  petitioners'  argument 
that  fixed  overhead  and  labor  should  be 
reallocated  based  on  clinker  content  of 
the  finished  cement  type.  CEMEX 
claims  that  it  followed  the  Department's 
instructions  by  submitting  fixed 
overhead  costs  that  were  based  on  the 
methods  used  in  the  normal  course  of 
business  to  allocate  costs  to  various 
cement  products.  CEMEX  also  notes  that 
the  E)epartment  verified  the  accuracy  of 
CEMEX's  reported  fixed  costs.  In 
addition,  CEMEX  claims  that  it 
provided  an  analysis  showing  that  it 
was  reasonable  to  use  CEMEX's 
methodology  in  its  May  20,  1996. 
response  and  demonstrated  that  the 
effect  on  the  overall  weighted-average 
fixed  costs  for  Type  I  cement  was 
minimal. 

Department's  Position:  We  agree  with 
CEMEX.  The  reported  fixed  overhead 
costs  and  labor  costs  were  reported  in 
accordance  with  Departmental 
methodology  and  verified  by  the 
Department  during  the  course  of  the 
cost  verification.  Accordingly,  we 
accepted  CEMEX's  submitted 
methodology  which  valued  the  cost  of 
fixed  overhead  and  labor  on  the  tons 
produced  of  finished  cement 

Comment  15:  Petitioners  claim  that 
CEMEX  and  CDC  incorrectly  granted 
themselves  a  "startup  adjustment"  by 
amortizing  their  costs  over  a  period 
beyond  the  POR  for  operations  at  the 
Tepeaca  and  Samalayuca  plants,  rather 
than  Including  them  as  reported  startup 
costs.  Petitioners  claim  that  the  burden 
is  on  respondents  to  establish  their 
entitlement  to  a  startup  adjustment  (i.e., 
to  demonstrate  that  production  levels 
were  limited  by  technical  factors 
associated  with  the  initial  phase  of 
commercial  production).  Petitioners 
claim  that  CDC  and  CEMEX  fiailed  to  do 
so  Cor  both  plants  mentioned  above, 
thus  the  Etepartment  should  include  all 
costs  incurried  by  these  plants  in  the 
calculation  of  cost  of  production. 
Furthermore,  petitioners  state  that  CDC 
used  clinker  purchased  from  other 
affiliated  plants  at  Samalayuca  and  that 
the  Department  should  adjust  these 
clinker  costs  to  reflect  ann's  length 
transactions. 

CEMEX  contends  that  it  properly 
reported  all  start-up  costs  for  the 
Tepeaca  plant  CEMEX  states  that  the 


Tepeaca  plant  only  produced  Type  I 
cement  during  the  first  two  months  of 
production  and  never  in  commercial 
quantities.  Therefore,  calculating  a  cost 
of  producing  Type  I  at  Tepeaca  was  not 
possible.  In  addition,  CEMEX  states  that 
the  cement  produced  by  Tepeaca  was 
sold  through  the  Atotonilco  plant  and 
valued  at  the  weighted-average  cost  of 
producing  Type  I  cement  by  all 
CEMEX's  plants.  CEMEX  argues  that  the 
cost  of  producing  Type  I  cement  at  the 
new,  efficient  Tepeaca  plant  would 
presiunably  be  lower  than  the  cost  of 
producing  cement  at  the  older  plants. 
Therefore,  by  not  including  the  cost  of 
producing  cement  at  the  Tej>eaca  plant, 
CEMEX  claims  it  is  overstating  the 
overall  weighted-average  cost  of 
production. 

CDC  asserts  that  the  Samalayuca  plant 
did  not  produce  any  cement  during  the 
POR.  Therefore  CDC  did  not  include 
"start-up"  costs  for  the  Samalayuca 
plant  and  did  not  grant  itself  a  "start- 
up" adjustment  by  amortizing  the  cost. 

Department's  Position:  We  agree  with 
respondents.  As  stated  in  the 
Department's  verification  report,  the 
Type  I  cement  produced  at  'Tepeaca  and 
Samalayuca  was  only  produced  in 
testing  quantities  and  not  in 
commercially  viable  quantities.  In 
addition,  the  Department  verified  that 
any  start-up  costs  associated  with  the 
cost  of  producing  the  Type  I  cement  at 
Tepeaca  was  transferred  to  the 
Atotonilco  facility  and  was  properly 
reported  in  CEMEX's  cost  of 
manufacturing.  Second,  due  to  the  fact 
that  CDC's  Samalayuca  facility  was  not 
fully  operational  during  the  POR  (a  fact 
verified  by  the  Department),  and  did  not 
incur  any  start-up  costs,  and  therefore, 
we  were  not  able  to  include  the  cost  of 
producing  cement  at  Samalayuca  in  our 
cost  analysis.  For  purposes  of  the 
instant  review,  we  are  utilizing  the  costs 
reported  by  CDC  and  CEMEX  and 
substantiated  at  verification  in  our  final 
analysis. 

Comment  16:  Petitioners  argue  that 
the  E)epartment  should  include  CDC's 
employee  profit  sharing  expense  in  COP 
as  a  labor  expense.  In  the  preliminary 
results,  these  expenses  were  treated  as 
part  of  G&A.  Petitioners  note  that  the 
treatment  of  profit  sharing  expense 
affects  the  calculation  of  DIFMER, 
which  is  a  percentage  of  manufacturing 
costs;  while  labor  expenses  are  included 
in  manu&cturing  costs,  G&A  is 
excluded. 

CDC  responds  that  in  light  of  the 
Department's  previous  decisions 
regarding  profit  »hAring  distributions, 
CDC  does  not  disagree  with  the 
principle  of  including  the  profit  sharing 
distributions  in  this  case  as  labor  costs. 


However,  CDC  states  that  its 
unconsolidated  income  statement  shows 
that  this  expense  is  not  included  in  cost 
of  sales,  and  must  be  added  to  cost  of 
goods  sold  before  calculating  the  G&A 
factor,  the  CEP  profit  factor,  the  interest 
factor,  and  any  other  factor  calculated  as 
a  percentage  of  cost  of  sales.  CDC  asserts 
that  the  Department  must  use  this 
revised  G&A  factor  if  it  adds  employee 
profit  sharing  to  labor  costs. 

Department's  Position:  In  the  final 
results  of  Porcelain-on-Steel  Cookware 
From  Mexico,  61  FR  54620  (1996),  the 
Department  included  employee  profit- 
sharing  expense  in  COP  and  CV  because 
it  "relates  to  the  compensation  of  direct 
labor,  a  factor  of  production."  The 
Department  agrees  with  petitioners  and 
respondents  that  employee  profit 
sharing  should  be  included  as  a  direct 
labor  cost  and  not  as  part  of  G&A. 
Accordingly,  cost  of  production, 
constructed  value,  DIFMER,  the  CEP 
profit  factor,  and  the  interest  fector  have 
been  recalculated  for  the  final  results 
with  the  correct  amounts  for  employee 
profit-sharing  included  as  a  direct  labor 
expense.  We  have  also  changed  our 
calculation  of  CEMEX's  employee  profit 
sharing  expenses.  In  our  preliminary 
determination,  we  included  employee 
profit  sharing  in  G&A,  however,  in  our 
final  analysis  we  have  included 
employee  profit  sharing  as  a  portion  of 
direct  labor  expense  not  as  a  part  of 
G&A. 

Normal  Value 

Comment  1 7:  Petitioners  argue  that 
the  Department  should  deny  CEMEX  a 
freight  deduction  for  home  market  sales 
of  bulk  Type  I  cement.  Petitioners  base 
this  arguiment  on  the  following 
assertions;  (1)  CEMEX  did  not  report 
freight  expenses  on  a  transaction- 
specific,  customer-specific,  plant,  or 
company-specific  basis.  Petitioners 
contend  that  freight  expenses  vary 
greatiy  from  transaction  to  transaction 
depending  on  the  location  of  the  plant, 
warehouse  and  customer,  as  well  as  the 
mode  of  transportation  used.  The 
Department  requested  this  information 
in  its  November  1,  1995  questioimaire 
and  its  April  12,  1996.  letter.  Petitioners 
note  that  CEMEX  provided  no 
explanation  for  its  refusal  to  provide 
such  information.  (2)  CEMEX  did  not 
separate  freight  expenses  frt>m  plant  to 
warehouse  and  frt>m  plant/warehouse  to 
customer.  (3)  For  most  bulk  sales, 
CEMEX  failed  to  report  freight  expenses 
specific  to  Type  I  cement  Petitioners 
claim  that  CEMEX's  calculated  freight 
factor  was  based  on  multiple  types  of 
cement  for  several  companies. 
Moreover,  petitioners  found  that  the 
shipment  volumes  used  to  calculate  the 


freight  factor  greaUy  exceeded  the  actual 
volume  of  bulk  Type  I  cement  shipped, 
indicating  that  other  types  of  cement 
were  included  in  the  calculation. 
Petitioners  also  point  to  the 
Department's  redetermination  on 
remand  in  the  second  administrative 
review  of  this  order  in  which  the  agency 
denied  any  adjustment  where  CEMEX's 
freight  factor  was  based  on  multiple 
cement  types.  (4)  CEMEX  included 
affiliated-company  freight  expenses  into 
the  freight  factor  and  failed  to  segregate 
expenses  frt)m  affiliated  and  unaffiliated 
companies.  Furthermore,  CEMEX  failed 
to  demonstrate  that  transfer  prices 
charged  to  CEMEX  by  affiliates  were  at 
arm's  length.  Petitioners  suggest  that  the 
Department  disallow  CEMEX's  home 
market  freight  deduction  for  companies 
whose  freight  factor  included  affiliated 
freight  charges.  (5)  CEMEX  failed  to 
demonstrate  that  its  allocation 
methodology  is  not  distortive. 
Petitioners  argue  that  CEMEX  did  not 
demonstrate  that  its  freight  factors 
excluded  Type  11  cement,  which 
necessarily  distorts  the  freight 
allocation.  Petitioners  also  contend  that 
CEMEX  failed  to  demonstrate  that 
inclusion  of  non-subject  merchandise  in 
the  freight  allocation  is  not  distortive. 

CEMEX,  in  turn,  argues  that  the 
Department  appropriately  deducted 
CEMEX's  freight  expenses  on  home 
market  sales  of  Type  I  bulk  cement  in 
the  calculation  of  normal  value. 

CEMEX  argues  that  the  Department 
verified  CENffiX's  reported  inland 
freight  expense,  and  that^ computing 
freight  expense  on  a  plant-specific  basis, 
as  suggested  by  petitioners,  would  not 
result  in  a  more  precise  calcidation  of 
normal  value. 

Department's  Position:  We  agree  with 
CEMEX.  The  Department  has  allowed  a 
deduction  for  freight  expenses  for  Type 
I  bulk  sales  because  the  reported 
expenses  provided  are  in  accordance 
with  Departmental  methodology, 
consistent  with  the  company's 
accounting  practices,  and  were 
substantiated  at  verification.  (See  July 
22, 1996  Verification  Report).  CEMEX 
has  repKirtad  home  market  bulk  Type  I 
freight  in  accordance  with  their 
accounting  system  and  provided  the 
data  on  a  company,  cement  type,  and 
presentation  specific  basis.  In  iact,  the 
maimer  in  which  CEMEX  reported  the 
freight  expenses,  as  verified  by  the 
Department,  tends  to  understate  the  per 
ton  freight  amounts  deducted  from 
normal  value.  Based  on  our  findings  at 
verification,  the  Department  determined 
that  respondent's  reported  freight  costs 
for  sales  of  Type  I  bulk  cement  are  not 
distortive  and  provide  a  conservative 
estimate  of  actual  tianaaction  specific 
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freight  expenses.  Therefore,  we  are 
granting  CEMEX  the  home  market 
freight  adjustment  for  bulk  Type  I  sales. 
Comment  18:  Petitioners  argue  that  a 
credit  expense  adjustment  should  not  be 
granted  because  CEMEX  and  CDC  have 
failed  to  prove  that  its  use  of  aggregate 
data  to  calculate  credit  expense  is  not 
distortive.  Petitioners  contend  that  the 
total  sales  and  total  accounts  receivable 
data  used  by  CEMEX  and  CDC  to 
calculate  average  credit  days 
outstanding  includes  non-comparisgn. 
outside  the  ordinary  course,  and  out  of 
scope  merchandise  for  all  customer 
categories  and  for  affiliated  and 
unaffiliated  customers.  Petitioners  claim 
that  CEMEX  and  CDC  have  also  failed 
to  use  a  transaction-specific,  or  even 
customer-specific  allocation 
methodology.  Petitioners  argue  that,  as 
demonstrated  in  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  France,  et  al., 
58  FR  39729.  39747  (1993);  Industrial 
Belts  and  Components  and  Parts 
Thereof,  Whether  Cured  or  Uncured 
From  Japan,  58  FR  30018,  30023  (1993); 
and  NSKUd.  v.  United  States,  896  F. 
Supp.  1263,  1274-76  (CTT  1995),  the 
Department  normally  requires 
transaction-specific  methodology  in  the 
calculation  of  credit  expense  and  allows 
customer  specific  allocation 
methodology  only  in  exceptional  cases. 
CEMEX  asserts,  in  response,  that  the 
Department  properly  granted  CEMEX's 
claimed  credit  expense  adjustment, 
regardless  of  whether  the  days  were 
calculated  on  a  transaction-specific 
basis  or  as  average  days  outstanding. 
CEMEX  insists  that  it  simply  could  not 
report  actual  payment  dates  for  all 
transactions.  CEMEX  notes  that  the 
Department  accepted  and  verified 
CE^dEX's  calculation  of  average  credit 
days  outstanding  for  those  sales  for 
which  transaction-sp>ecific  data  were  not 
available.  CEMEX  also  notes  that  its 
calculation  methodology  for  average 
credit  days  outstanding  based  on  total 
accounts  receivable  (as  opposed  to 
customer-specific  credit  day 
calculations)  is  fully  consistent  with  the 
Department's  administrative  practice,  as 
evidenced  in  recent  decisions  in  Fresh 
Cut  Flowers  from  Mexico,  61  FR  40604 
(1996),  and  Color  Television  Receivers 
from  Korea,  56  FR  12701, 12708  (1991). 
To  confirm  that  CEMEX's  average  credit 
day  calculation  was  non-distortive, 
CEMEX  compares  the  average  number  of 
credit  days  it  calculated  with  the 
average  nimiber  of  credit  days  based  on 
the  August  9, 1996,  home  market  sales 
tape. 

CDC  asserts  that  the  guiding  principle 
in  evaluating  this  argument  must  be  the 
standard  established  in  the  statute  for 


differences  in  circumstance  of  sale,  such 
as  credit  expenses — that  is,  the 
adjustment  must  be  established  "to  the 
satisfaction  of  the  administering 
authority."  19  U.S.C.  §  1677b(a)(6)(C). 
CDC  states  that  the  proposed  rules 
(which  petitioners  refer  to  in  their  brief) 
simply  reiterate  the  Department's 
preference  for  transaction-specific 
adjustments,  and  states  the  general  rule 
that  any  alternative  reporting  must  not 
be  distortive. 

CDC  claims  that  the  Department  may 
accept  averages  (as  CDC  has  provided) 
when  a  respondent  can  demonstrate  that 
its  books  and  records  do  not  permit 
reporting  of  the  costs  on  an  individual- 
sale  basis,  and  can  demonstrate  that  the 
claimed  adjustment  is  based  upon  a 
reasonable  allocation  of  costs  involved. 
See  Color  Picture  Tubes  From  Canada, 
52  FR  44161  (1987).  CDC  states  that 
given  its  accounting  methods  and  the 
way  in  which  its  customers  make 
payments,  transaction-specific  reporting 
is  not  feasible,  and  CDC  had  littie 
alternative  but  to  calctilate  an  average 
credit  period  for  home  market  sales. 
CDC  asserts  that  in  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  France,  et  al. 
("AFBs"),  58  FR  39729  (1993)  (  which 
petitioners  cite  in  their  brief),  the 
respondent's  accounting  system  in  that 
case  permitted  it  to  calculate  ctistomer- 
specific  credit  periods,  imlike  CDC  in 
this  case.  In  Industrial  Belts  and 
Components  and  Parts  Thereof, 
Whether  Cured  or  Uncured,  From  Japan, 
58  FR  30018,  30023  (1993),  CDC  notes 
that  the  Department  accepted  the 
respondent's  weighted  average 
allocation  over  the  POR.  Finally,  CDC 
asserts  that  there  is  no  evidence  in  the 
record  that  the  average  method  it  used 
is  distortive. 

Department's  Position:  We  agree  with 
respondent.  The  Deptartment  has 
allowed  CEMEX's  and  CDC's  claimed 
credit  expense  adjustment  for  the 
following  reasons.  For  the  purposes  of 
calculating  imputed  credit  costs,  it  is 
our  practice  to  calculate  the  number  of 
credit  days  based  on  the  number  of  days 
between  the  date  of  shipment  and  the 
date  of  payment  If  actual  payment  dates 
are  not  readily  accessible,  we  normally 
allow  respondents  to  base  the  number  of 
credit  days  on  the  average  age  of 
accounts  receivables.  Sas,  e.g..  Color 
Television  Receivers  from  the  Republic 
of  Korea:  Final  Results  of  Antidumping 
Duty  Administrative  Review.  56  FR 
12701, 12708  (Comment  28)(1991). 
Based  on  our  finriinga  at  verification, 
the  Department  determined  that 
respondent's  use  of  the  average  age  of 
accoimts  receivables  to  calculate  credit 
expenses  is  reasonable  (See  Fresh  Cut 
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Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  6812  (Comment  2) 
(1996)). 

Comment  19:  Petitionen  object  to  the 
E)epartment's  decision  to  grant  QXI's 
so-called  "other"  adjustments.  The 
Department  categorized  the  other 
adjustments  in  the  same  manner  as 
rebates  and  deducted  them  as  a  direct 
expense.  Petitioners  argue  that  CDC  has 
not  demonstrated  that  it  is  entitled  to 
such  an  adjustment.  "Other" 
adjustments  include  three  types  of  post- 
sale  adjustments  to  selling  price:  (1)  A 
"concrete  pavers  incentive  discount" 
provided  to  CDC's  ready-mix  customers 
as  an  incentive  for  municipalities  to  use 
concrete  as  a  pavement  material;  (2)  a 
price  protection  adjustment  for  all  bulk 
cement  customers  in  CDC's  Juarez 
market  in  order  to  meet  competition 
from  other  cement  producers  in  that 
market;  and  (3)  billing  errors  corrected 
subsequent  to  the  sale. 

Petitioners  claim  that  the  Department 
erred  in  granting  an  adjustment  for  these 
items  for  the  following  reasons.  (1)  The 
Department's  uniform  practice  is  to 
disallow  a  respondent's  claim  for  a 
rebate  unless  the  respondent  provides  a 
written  agreement  or  other 
documentation  that  its  customers  were 
aware  prior  to  the  sale  of  both  the 
conditions  to  be  fulfilled  to  qualify  for 
the  rebate,  and  the  amount  of  the  rebate. 
Petitioners  claim  that  CDC  has  provided 
no  such  documentation.  (2)  CDC  has  not 
reported  expenses  on  a  transaction- 
specific  basis.  Petitioners  argue  that  the 
reported  other  adjustments  merely 
represent  an  average  of  three  different 
types  of  post-sale  adjustments,  none  of 
which  can  be  tied  to  a  particular 
transaction.  (3)  Petitioners  claim  that  at 
least  one  of  the  other  adjustments  is  a 
direct  selling  expense  for  which  an 
indirect  selling  adjustment  may  not  be 
granted,  similar  to  the  adjustment 
claimed  by  the  respondent  and  rejected 
by  the  court  in  Tonington  Co.  v.  United 
States,  82  F.3d  1039  (Fed.  Cir.  1996).  (4) 
Petitioners  claim  that  the  "concrete 
pavers  discount"  granted  to  CEXTs 
customers  actually  benefits  the 
downstream  customers  on  purchases  of 
concrete,  a  product  outside  the  scope  of 
this  review. 

In  response,  CDC  asserts  that  it  does 
not  collect  as  revenue  the  gross  price 
listed  on  its  invoices.  CDC  asserts  that 
a  normal  value  based  on  anything  other 
than  the  revenue  generated  from  a  sale 
is  unfair.  CDC  states  that  its  claimed 
adjustments  are  product-specific  and 
customer-specific.  CDC  claims  that 
while  it  is  unable  to  tie  the  adjustments 
to  the  specific  invoices,  there  is  no 
question  that  the  adjustments  are 


directly  related  to  sales  of  the  subject 
merchandise.  As  adjustments  directly 
related  to  the  sales  and  directly  affecting 
the  price  at  which  the  subject 
merchandise  is  sold,  the  so-called 
"other"  adjustments  are  properly  treated 
as  an  adjustment  to  gross  price. 

Department's  Position:  We  agree  with 
CDC.  The  Department  has  allowed 
CDC's  claimed  adjustments  because 
these  adjustments  were  reported  in 
accordance  with  Departmental 
methodology  and  substantiated  at 
verification.  (See  July  22. 1996 
Verification  Report.)  As  stated  in  the 
verification  report,  CDC  was  able  to 
allocate  these  adjustments  on  a 
customer  specific  basis  for  the  month  in 
which  the  sale  occurred.  Therefore,  we 
are  granting  CDC  these  adjustments. 

Comment  20:  Petitioners  argue  that 
CEMEX's  rebate  adjustment  should  not 
be  granted.  CEMEX  failed  to  provide 
information  and  sample  docimientation 
on  its  rebate  policy  and  claimed 
adjustment.  Petitioners  claim  that  the 
Department  cannot,  therefore,  determine 
whether  the  claimed  rebates  are  direct 
or  indirect  expenses  or  whether  they 
relate  to  specific  sales.  Petitioners  also 
note  that  CEMEX  admitted  at 
verification  that  a  large  niunber  of 
rebates  were  not  granted  on  a 
transaction-specific  basis.  Thus, 
petitioners  suggest,  the  Department 
should,  at  most,  accept  the  rebates  as  an 
indirect  selling  expense. 

CEMEX  asserts  that  the  Department 
properly  deducted  its  reported  post-sale 
billing  adjustments  and  post-sale 
rebates,  allocated  on  a  company  specific 
basis,  from  the  calc\ilation  of  normal 
value.  CEMEX  states  that  the 
transaction-specific  post-sale  price 
adjustments  reported  as  rebates  were 
fully  verified  by  the  Department. 
CEMEX  dismisses  petitioners' 
suggestion  that  its  customer-specific 
rebates  are,  at  most,  an  indirect  selling 
expense  because  they  are  not  allocated 
on  a  transaction-specific  basis.  CEMEX 
counters  that  it  has  properly  claimed 
these  rebates  as  direct  adjustments  to 
price.  Relying  on  Corrosion  Resistant 
Carbon  Steel  Flat  Products  from 
Canada.  61  FR  13821  (1996).  CEMEX 
asserts  that  rebates  allocated  on  a 
customer-specific  basis  may  be  treated 
as  adjustments  to  price  in  the  same 
manner  as  rebates  reported  on  a 
transaction-specific  basis.  In  addition  to 
being  cvistomer-specific,  CEMEX 
mwintainfi  that  the  allocation  at  issue 
was  made  on  a  product-sp)ecific  basis 
(Type  I  or  Type  II)  and  by  method  of 
distribution  (bagged  or  bulk).  Moreover, 
CEMEX  argues  that  the  calculation  did 
not  include  non-subject  merehandi.se, 
and  that  a  customer-specific  allocation 


methodology  ensures  that  the  rebates 
are  directly  related  to  sales  of  the 
merchandise  at  issue.  Even  if  the 
Department  determines  that  rebates  can 
be  direct  adjustments  to  price  only  if 
they  are  incurred  on  a  transaction- 
specific  basis.  CEMEX  argues  that 
rebates  should  still  be  deducted  from 
normal  value  as  indirect  selling 
expenses  pursuant  to  the  CEP  offset. 

Department's  Position:  We  agree  with 
CEMEX.  The  Department  has  allowed 
CEMEX's  claimed  rebate  adjustments 
because  the  data  was  submitted  in 
accordance  with  Departmental 
methodology  and  was  substantiated  at 
verification.  While  the  Department 
prefers  that  discounts,  rebates  and  other 
price  adjustments  be  reported  on  a 
transaction-specific  basis,  the 
Department  has  long  recognized  that 
some  price  adjustments  are  not  granted 
to  customers  on  that  basis,  and  thus 
cannot  be  reported  on  that  basis. 
Generally,  "we  have  accepted  claims  for 
discounts,  rebates,  and  other  billing 
adjustments  as  direct  adjustments  to 
price  if  we  determined  that  the 
respondent,  in  reporting  these 
adjustments,  acted  to  the  best  of  its 
ability  and  that  its  reporting 
methodology  was  not  unreasonably 
distortive."  Antifriction  Bearings  {Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  France,  et  al..  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  62  FR  2081 
(January  15.  1997). 

Furthermore,  the  Department 
disagrees  with  petitioners'  argimient 
that  the  rebates  at  issue  were  not 
granted  on  a  transaction-specific  basis. 
These  rebates  were  reported  on  a 
ciistomer-specific  basis  for  cement  sold 
in  a  specific  form,  bag  or  bulk,  and 
applied  equally  (as  a  fixed  percentage  of 
price)  to  all  invoices  for  a  given  month. 
The  Department  does  not  agree  with 
petitioners  that  respondent's 
methodology  is  sufficient  to  warrant 
treatment  of  the  adjustments  as  indirect 
expenses  in  the  home  market.  In  this 
case,  the  amount  of  the  "allocation"  is 
limited  to  a  few  specific  transactions,  all 
to  the  same  customer,  and  typically 
within  a  very  limited  period  of  time. 
Thus  the  danger  of  unreasonable 
distortions,  which  is  the  averaging  effect 
on  prices,  is  extremely  limited  in  this 
case.  This  case  is  similar  to  situations, 
permitted  by  the  Department  as  direct 
adjustments,  in  which  a  rebate  is 
granted  on  a  limited  number  of 
purchases  by  a  single  cxistomer.  Because 
CEMEX's  method  of  reporting  its  rebate 
is  reasonable,  the  Department  has 
allowed  it  as  a  direct  adjustment 

Comment  21 :  Petitioners  assert  that 
partial  facts  available  should  be  used  for 
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unreported  downstream  sales  by 
CEMEX's  affiliated  distributois. 
Petidoners  assert  that  there  is  no 
downstream  sales  data  used  in  the 
calculation  of  normal  value  for  affiliated 
customers  failing  the  arm's  length  test 
Moreover,  petitioners  claim  that  the 
excluded  sales  account  for  a  percentage 
of  total  home  market  sales  during  the 
period  of  review  that  could  potentially 
distort  the  calculation  of  normal  vahie. 
Petitioners  claim  the  use  of  facts 
available  is  appropriate  because  CEMEX 
did  not  act  to  the  best  of  its  ability  to 
provide  downstream  sales  data. 
Petitioners  suggest  that  the  Department 
use  the  highest  normal  value  calciilated 
for  CEMEX  to  an  unaffiliated  distributor 
as  adverse  facts  available  for  the 
excluded  downstream  sales. 

CEMEX  rebuts  the  petitionos' 
argument  that  the  Department  should 
substitute  the  highest  calculated  normal 
value  for  all  sales  made  to  CEMEX's 
affiliated  distributors  that  do  not  pass 
the  aim's  length  test  CEMEX  contends 
that  reporting  downstream  sales  was  not 
necessary,  as  these  sales  represented  a 
small  amount  of  home  market  sales,  and 
would  not  have  measurably  increased 
the  number  of  value  matches  between 
U.S.  and  home  market  sales.  CEMEX 
argues  that  the  questionnaire  states  that 
downstream  home  market  sales  need 
not  be  reported  in  cases  where  resales 
by  affiliates  constitute  "a  small 
percentage  of  your  total  sales  in  the 
comparison  market"  CEMEX  states  that 
in  this  case,  sales  to  affiliated 
distributors  were  of  a  percentage 
sufficient  to  satisfy  this  requirement 

CEMEX  further  argues  that 
petitioners'  suggestion  that  the 
Department  substitute  the  highest 
calculated  normal  value  is  unduly 
har^.  In  cases  where  downstream  sales 
are  small  and  sufficient  price 
comparisons  can  be  made  without  the 
use  of  the  additional  downstream  sales, 
the  Department  will  apply  partial 
adverse  facts  available  only  in  those 
cases  in  which  there  is  no  normal  value 
match.  CEMEX  refers  to  various  cold 
rolled  carbon  steel  cases,  which  it 
believes  established  this  general  rule. 

Department's  Position:  We  agree  with 
CEK^X.  Consistent  with  our 
methodology  in  Brass  Sheet  and  Strip 
from  Germany  61  FR  49727  (1996),  the 
Department  has  not  included 
unreported  downstream  sales  in  the 
home  market  because  these  sales 
constitute  an  amount  sufficienUy  small 
not  to  distort  the  calculation  of  normal 
value.  Therefore,  the  Department  has 
not  relied  on  partial  facts  available  for 
these  sales. 

Comment  22:  CEMEX  argues  that 
pricing  comparisons  should  be  made 
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between  the  same  class  of  customer  in 
each  market  CEMEX  claims  that  the 
Department's  analysis  memo  for  the 
preliminary  results  correctly  indicated 
that  the  Department  intended  to 
calculate  monthly  nbrmal  value  for  each 
customer  category,  but  biled  to  do  so  in 
the  computer  program.  CEMEX  states 
that  it  has  estidtlished  distinct  customer 
classifications  in  both  markets,  and  that 
there  are  significant  price  differences 
between  such  customer  categories. 

Petitioners  argue  that  the  Department 
should  not  average  prices  by  customer 
category  for  the  following  reasons.  (1) 
There  is  no  basis  in  the  statute  or  the 
SAA  for  averaging  prices  by  customer 
category  in  administrative  reviews.  (2) 
CEKCEX  has  not  demonstrated  that  it  is 
necessary  to  compare  prices  by 
customer  category.  Petitioners  assert 
that  the  preamble  to  the  Department's 
proposed  regulations  conditions  the 
comparison  of  prices  by  customer 
category  upon  a  showing  that  "prices 
within  a  single  level  of  trade,  defined  by 
seller  function,  [were]  aSscted  by  the 
class  of  customer  •  •  •"  Petitioners 
rebut  CEMEX's  claim  that  the  amount  of 
discount  offered  varies  by  ctistomer, 
noting  that  CEMEX  stated  in  its  March 
15, 1996  questionnaire  response  that 
"the  discounts  granted  did  not  vary  by 
type  of  customer." 

Department's  Position:  We  agree  with 
the  petitioners.  As  stated  in  the  level  of 
trade  section  of  this  notice  (see 
Comment  5,  above),  the  Department  has 
determined  that  CEMEX  sold  at  one 
level  of  trade  in  the  home  market. 
Therefore,  we  have  not  calculated 
normal  values  for  each  customer 
category  as  requested  by  CEMEX  and 
have  used  our  standard  methodology  for 
comparing  normal  value  to  U.S.  price 
for  purposes  of  this  final  results  of 
review. 

Comment  23:  CEMEX  asserts  that 
calculation  of  normal  value  should  be 
limited  to  home  market  sales  of  bulk 
cement  CEMEX  argues  that  home 
market  sales  of  bagged  Type  I  cement 
are  made  through  different  channels  of 
distribution  than  home  market  bulk 
cement  sales.  As  prices  differ  between 
distribution  channels,  including  home 
market  bagged  cement  sales  in  normal 
value  would  be  distortive,  and 
represents  an  abrupt  departure  bom 
past  administrative  practice  in  the 
second,  third,  and  fourth  reviews,  as 
well  as  in  cement  cases  pertaining  to 
Venezuela,  Gray  Portland  Cement  and 
Clinker  from  Venezuela,  56  FR  56390 
(1991)  and  Japan,  Gray  Portland  Cement 
and  Clinker  from  Japan.  56  FR  12156 
(1991). 

Petitioners  respond  that  the 
Department  correctly  included  bagged 


Tjrpe  I  cement  in  the  calculation  of 
normal  value.  Petitioners  state  that  Type 
I  bagged  and  bulk  cement  are  identical 
in  all  regards  except  for  packing. 
Petitioners  state  tl^t  inclusion  of  bagged 
cement  sales  in  the  normal  value 
calculation  is  consistent  with  both 
Department  precedent  (petitioners  cite 
Japanese  Cement]  and  the  statute. 
Petitioners  claim  that,  except  in 
instances  prescribed  by  the  statute,  the 
Department  is  not  authorized  to  exclude 
sales  of  the  comparison  merchandise 
from  normal  value.  Petitioners  argue 
that  the  Department's  comparison  of 
home  market  sales  of  both  bulk  and 
bagged  cement  to  U.S.  sales  of  only  bulk 
Tjrpe  I  cement  does  not  represent  "an 
abrupt  departure"  from  the 
Department's  practice  because  "in  the 
second,  third,  and  foiuth  reviews,  the 
Department  reached  no  definitive 
coiu:lusion  on  this  issue."  Petitioners 
claim  that  the  Department  departed 
fit>m  practice  in  the  original 
investigation  by  comparing  only  bulk 
cement  sales,  and  has  properly 
corrected  its  error  in  this  review. 

Department's  Position:  We  agree  with 
petitioners.  The  Department  has 
included  the  entire  universe  of  Type  I 
sales  in  its  calculation  of  normal  value 
because  biUk  and  bagged  sales 
constitute  identical  merchandise.  The 
only  difference  between  these  products 
is  the  packaging;  therefore,  the 
Department  has  made  an  adjustment  for 
packaging  differences.  In  addition,  as  - 
stated  in  the  level  of  trade  section  of  this 
notice  (see  Comment  5.  above),  the 
Department  has  determined  that  CEMEX 
sold  at  one  level  of  trade  in  the  home 
market;  therefore,  comparing  by  discreet 
channel  of  distribution  is  not  warranted 
as  there  is  only  one  level  of  trade  and 
one  channel  of  distribution  in  that  level. 
Therefore,  we  have  not  calculated 
normal  values  for  each  channel  of 
distribution  as  requested  by  CEKfilX  and 
have  used  ouir  standard  methodology  for 
comparing  normal  value  to  U.S.  price 
for  purposes  of  this  final  results  of 
review. 

Comment  24:  CEMEX  asserts  that  the 
Department  should  use  the  inland 
freight  expenses  reported  for  Type  I 
ba^ed  sales.  CEMEX  claims  thiat 
reporting  freight  expenses  on  a  plant- 
specific  basis  does  not  change  the 
accuracy  of  the  normal  value 
calculation.  CEMEX  also  claims  that  it 
reported  inland  freight  expense  by 
cement  type  at  the  greatest  level  of 
detail  available.  CE3^<EX  asserts  that  the 
Department  should  use  the  verified 
freight  information  for  bagged  sales,  and 
use  the  inland  freight  expense  for  Type 
I  bulk  sales  as  fiKits  available  for  the 
non-sampled  companies. 
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Petitioners  respond  that  the 
Dapartment  correctly  disallowed 
CEMEX's  reported  deduction  of  home 
mariLet  freight  for  Type  I  bagged  cement. 
Petitioners  mnintain  that  CEMEX  failed 
to  cooperate  with  the  Department's 
requests  for  plant-specific  sales 
adjustment  information.  Furthermore,  - 
freight  expenses  were  not  reported  on  a 
transaction-specific,  customer-specific, 
point-of-sale-specific,  or  plant-specific 
basis.  Petitioners  also  state  that  CEMEX 
failed  to  separate  fi^ight  expenses  from 
plant  to  warehouse  and  from  plant/ 
warehouse  to  customer,  Sailed  to  report 
freight  expenses  specific  to  Type  I 
cement;  and  Sailed  to  report  whether 
freight  was  provided  by  affiliated  freight 
companies,  or  whether  such  freight 
charges  were  at  arm's  length.  Finally, 
petitioners  contend  that  the  Department 
correctly  denied  CEMEX's  freight 
adjustment  for  Type  I  bagged  cement 
because  CEMEX  did  not  demonstrate 
that  inclusion  of  out-of-scope 
merchandise  in  the  freight  allocation  is 
non-distortive. 

Department's  Position:  We  agree  with 
petitioners  and  have  not  allowed 
CEMEX's  adjustment  for  freight  on  sales 
of  bagged  Type  I  cement  in  the  home 
market.  For  the  same  reasons  stated  in 
our  preliminary  determination  (October 
3,  1996),  the  Department  relied  on 
partial  focts  available,  in  accordance 
with  section  776(a)  of  the  Act,  because 
despite  our  attempts,  the  Department 
could  not  verify  the  information  as 
required  under  section  782(i)  of  the  Act. 
In  addition,  even  alter  repeated  requests 
by  the  Department,  CEMEX  refused  to 
provide  home  market  freight  expenses 
for  bagged  Type  I  sales  on  a  plant- 
specific  basis.  CEMEX,  in  a  March  11, 
1996  letter  to  the  Department,  proposed 
reporting  bagged  sales  and  transaction 
specific  data,  including  plant-specific 
freight  costs,  if  the  Department  was 
willing  to  sample  sales  of  bagged 
cement  in  the  home  market.  After 
considerable  discussion  and  analysis, 
the  Department  determined  that 
sampling  was  reasonable  if  the  data 
provided  was  based  upon  a 
representative  sample.  The  Department 
chose  the  plants  to  sample  and  provided 
CEMEX  with  explicit  instructions  in  a 
March  27, 1996  letter  outiining  the 
methodology  and  the  plants  which  we 
were  sampling.  Upon  receipt  of  the 
database  on  April  30, 1996.  it  was 
discovered  that  CEMEX  had  not 
reported  freight  costs  for  bagged  sales  on 
a  plant-specific  basis  for  the  plants 
selected  in  our  sample  and  had  reported 
the  data  on  a  company-wide  basis.  This 
called  into  question  the  validity  of  our 
sample;  therefore,  the  Department 


issued  a  supplemental  questionnaire, 
and  CEMEX's  response,  submitted  on 
May  24. 1996,  stated  that  Uie  freight 
data  could  not  be  provided  on  a  plant- 
specific  basis  and  they  were  providing 
the  data  on  a  compahy-wide  basis.  Ehie 
to  the  fact  that  CEMEX's  reported  data 
was  inconsistent  with  the  Department's 
explicit  instructions,  we  are  disalloMdng 
CEMEX's  claimed  home  market  bagged 
freight  adjustment  for  purposes  of  this 
final  results  of  review. 

Comment  25:  CEMEX  argues  that  the 
Department  should  use  the  actual  daily 
exchange  rates  for  the  hyper-inflationary 
period  Oanuary-July  1995),  rather  than 
the  rates  computed  by  the  exchange  rate 
model. 

Department's  Position:  We  agree  with 
CEMEX.  The  Department's  proposed 
regulations  at  section  351.415  state: 
"[t]his  (exchange  rate]  model  is  not 
suitable  for  use  with  hyper-inflationary 
currencies.  In  these  cases,  we  intend  to 
use  the  daily  rate  absent  compelling 
evidence  that  a  fluctuation  or  sustained 
movement  in  the  currency's  value  has 
occurred."  The  actual  daily  exchange 
rate  has  been  used  in  the  final  results  for 
all  currency  conversions  for  the  hyper- 
inflationary  portion  of  this  review  (i.e., 
January-July  1995).  In  the  case  of  hyper- 
inflationary  currencies,  not  using  the 
actual  daily  exchange  rates  could  result 
in  distortions  in  the  margin 
calculations. 

Commenf  26:  CEMEX  asserts  that  the 
Department  had  no  basis  to  disregard 
CEMEX's  reported  interest  rate.  CEMEX 
claims  that  tiiere  is  no  evidence  on  the 
administrative  record  that  the 
Department  requested  CEMEX  to  revise 
its  interest  rate  calculation  to  exclude 
long  term  loans.  CEMEX  claims  that  it 
did  not  have  any  short-term  loans 
during  the  period  of  review,  and  that  it 
provided  the  Department  with  two 
alternative  short  term  rates — the 
Mexican  treasury  rate  and  the  Interbank 
interest  rate. 

Petitioners  argue  that  the  Department 
properly  resorted  to  facts  available  in 
calculating  CEMEX's  home  market 
interest  rate.  Petitioners  rebut  CEMEX's 
assertion  that  use  of  facts  available  was 
unwarranted  because  the  Department 
"did  not  request  CEMEX  to  provide 
additional  interest  rate  data  or  request 
CEMEX  to  'change  their  calculation'." 
Petitioners  note  that  in  its  first  and 
second  supplemental  questionnaires 
(dated  February  14. 1996  and  April  12. 
1996,  respectively),  the  Department 
requested  worksheets  showing  how 
CDvlEX  calculated  its  monthly  short- 
term  debt.  Petitionera  assert  that  CEMEX 
failed  to  provide  the  Department  with 
the  requested  information  on  the  debt 
figures  underlying  CEMEX's  interest 


rate  calculation.  Furthermore,  petitioner 
argues  that  CEMEX  contradicts  itself  by 
claiming  in  its  case  brief  that  it  "did  not 
have  any  short  term  loans  during  the 
POR",  when  the  original  and 
supplemental  questionnaire  responses 
indicate  that  CEMEX  calcidated  the 
short-term  interest  rate  based  on  its 
"short  term  debt".  Furthermore, 
petitioners  note  that  CEMEX's  1995 
annual  report  shows  peso  denominated 
short  term  bank  loans  and  notes 
payable.  Petitioners  dismiss  CEMEX's 
assertion  that  the  Department  should 
use  its  reported  interest  rate  because  it 
is  based  on  "the  current  portion  (short 
term)  of  CEMEX's  long  term  loans" 
(CEMEX  case  brief  at  87),  as  an  attempt 
to  "relabel"  the  xmderlying  figures  used 
in  the  calculation,  and  that  CEMEX  still 
failed  to  provide  any  information  about 
its  methodology  for  calc\dating  these 
source  figures. 

Department's  Position:  We  agree  with 
petitioners.  CEMEX  incorrectiy 
included  the  long-term  interest  rate  in 
its  reported  calculation.  The  Department 
has  used  the  interest  rate  reported  by 
CDC  as  a  surrogate  veilue  for  CEMEX's 
interest  rate  as  facts  available  because  it 
is  a  short-term  market  interest  rate  and 
was  substantiated  at  verification. 

Comment  27:  Petitioners  argue  that 
CDC's  freight  adjustment  should  be 
denied.  Petitioners  assert  that  CDC 
failed  to  demonstrate  that  freight 
charges  from  affiliated  companies  were 
at  arm's  length.  In  addition,  CDC  did  not 
segregate  affiliated  and  unaffiliated 
expenses.  Petitioners  note  that  CDC 
ignored  the  Department's  request,  in  the 
November  1,  1995  questionnaire,  that 
CDC  explain  how  it  calculated  the 
freight  cost  for  each  sale  and  provide  the 
total  expense  incurred  by  type  of 
expense  (e.g.,  fuel). 

in  response,  CDC  claims  that  it 
explained  in  its  questionnaire  responses 
the  freight  calculation  for  each  sale,  and 
that  it  provided  information  regarding 
expenses.  CDC  also  claims  that  it 
provided  information  to  support  the 
arm's  length  nature  of  the  freight 
charges  from  affiliated  companies.  CDC 
states  that  the  Department  verified  that 
the  reported  frei^t  charges  are  at  arm's 
length  by  comparing  unrelated  and 
related  transactions.  Finally,  CDC 
asserts  that  it  did  not  segregate 
unaffiliated  companies'  expenses 
because  it  did  not  use  the  services  of 
any  imaffiliated  companies. 

Department's  Position:  We  agree  with 
CDC.  The  Department  has  allowed  a 
deduction  for  freight  expenses  due  to 
the  fact  that  CDC  reported  its  freight 
expenses  in  accordance  with 
Departmental  instructions  and  these 
expenses  were  substantiated  at 
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verification.  [See  July  22,  1996 
Verification  Report)  Based  on  our 
findings  at  verification,  the  Department 
has  determined  that  CDC's  reported 
freight  costs  were  at  arm's  length  and 
therefore  appropriately  utilized  in 
calculating  normal  value.  Therefore,  for 
the  instant  review,  we  have  utilized  all 
reported  home  market  freight  expeiises 
in  our  final  results  of  review. 

Export  PriceAConstructed  Export  Price 

Comment  28:  Petitioners  maintnin 
that  the  Department  should  include  all 
expenses  associated  with  U.S.  sales  in 
calculating  CEP  profit.  Specifically, 
petitioners  claim  that  the  Department 
should  revise  its  calculation  of  total  U.S. 
expenses  to  include  imputed  credit 
expense,  inventory  carrying  costs, 
indirect  selling  expenses  inctured  in  the 
home  market,  home  mar)eet  inventory    - 
carrying  costs,  and  home  market 
warehousing  expenses  incurred  for  the 
U.S.  sale.  Petitioners  assert  that, 
according  to  19  U.S.C.  §  1677a(0(l)  and 
(2)(A),  profit  is  determined  by 
multiplying  the  total  actiial  profit  by  the 
ratio  derived  by  dividing  the  "total 
United  States  expenses"  by  the  "total 
expenses."  Total  United  States  expenses 
are  defined  by  19  U.S.C.  §  1677a(f)(2)(B) 
to  include  all  the  expenses  that  the 
Department  is  required  to  deduct  in 
calculating  CEP.  These  include  any  of 
the  expenses  "generally  incurred  by  or 
for  the  account  of  the  producer  or 
exporter,  or  the  affiliated  seller  in  the 
United  States,  in  selling  the  subject- 
merchandise."  Petitioners  contend  that 
the  fact  that  certain  expenses  listed 
above  were  incurred  in  the  home  market 
does  not  affect  whether  they  should  be 
deducted  from  CEP  or  included  in  the 
"total  U.S.  expenses"  for  purposes  of 
the  CEP  profit  calculation.  In-particular, 
petitioners  note  thstindifect  selling 
expenses,  invenfoiy  carrying  costs,  and 
warehousing  expenses  incurred  in  the 
home  market  for  the  sale  to  the  U.S.  are 
the  same  types  of  expenses  that  the 
Department  deducted  from  CEP  in  Pasta 
from  Italy,  and  Printing  Presses  from 
Germany. 

CEMEX  argued  in  its  original  brief 
that  the  Department  should  include  in 
the  calculation  of  CEP  profit,  foreign 
indirect  selling  expenses,  as  these  are 
expenses  associated  with  the  U.S.  sale. 
In  addition,  CEMEX  argued  that  U.S. 
"other"  transportation  expenses  and 
indirect  selling  expenses  associated 
with  further  manufactured  sales  should 
also  be  included  in  the  CEP  profit 
calculation.  However  in  their  rebuttal 
brief,  CEMEX  reversed  its  position  and 
agreed  with  the  Department's 
methodology  in  the  preliminary 
determination  and  stated  that  the 


Department  properly  calculated  CEP 
profit  by  not  including  indirect  selling 
expenses,  pre-sale  warehousing 
expenses,  and  inventory  carrying  costs, 
incurred  in  the  home  market  for  the  sale 
to  the  U.S.  affiliate. 

Department's  Position:  Consistent 
with  our  methodology  ouUined  in  the 
discussion  of  foreign  indirect  selling 
expenses  (See  Comment  31,  below)  we 
will  continue  to  use  the  same 
methodology  for  calculating  CEP  profit 
in  our  final  results,  as  was  done  for  the 
preliminary  results.  Due  to  the  fact  that 
indirect  selling  expenses  inctured  in 
Mexico,  inventory  carrying  costs 
incurred  in  Mexico,  and  pre-sale 
warehousing  expenses  iiunirred  in    ' 
Mexico  are  expenses  associated  with  the 
sale  of  the  merchandise  frtim  the 
producer/exporter  to  the  affiliated 
importer,  these  expenses  are  not 
considered  U.S.  selling  expenses  as 
defined  by  section  772(f)(2)(B)  of  the 
Act  The  statute  defines  "total  United 
States  expenses"  for  u^  in  the  CEP 
profit  calculation  as  "the  total  expenses 
deducted  in  subsection  (d)(1)  and  (2)" 
(i.e..  those  expenses  "generally  inctirred 
by  or  for  the  account  of  the  producer  or 
exporter,  or  the  affiliated  seller  in  the 
United  States,  in  selling  the  subject 
merchandise  *  *  *").  By  definition, 
these  are  not  expanses  incurred  by  the 
producer/exporter  for  sale  of  the 
merchandise  to  the  affiliated  importer. 
Thus,  the  Department  will  not  include 
for  purposes  of  the  CEP  profit 
calculation,  those  expenses  not 
considered  as  an  adjustment  to  CEP 
under  subsection  (d)(1)  and  (2)  (see 
Comment  31.  below),  that  is.  the 
indirect  selling  expenses  incurred  by 
CEMEX  in  the  home  market  for  the  sale 
to  the  affiliated  importer  foreign 
indirect  selling  expense,  presale 
warehousing  expense,  and  foreign 
inventory  carrying  cost 

For  those  expenses  associated  with 
further  manu&cturing,  the  Department 
is  substituting  the  surrogate  value  of 
CEP  sales  for  further  manufactured  sales 
(see  Comment  30.  below)  and  is 
therefore  not  including  those  expenses 
associated  with  further  manufactured 
sales  in  the  calculation  of  CEP  profit 

Comment  29:  Petitioners  state  that  the 
Department  should  recalculate  CDC's 
credit  expense  based  on  its  standard 
practice  of  using  the  difference  between 
the  shipment  date  and  the  payment  date 
for  each  sale.  CDC  had  calculated 
nimiber  of  days  outstanding  based  on 
the  difiisrence  between  the  date  of 
invoice  and  the  date  of  payment 

CDC  agrees  with  Petitioners  that 
CDC's  U.S.  credit  days  outstanding 
should  be  recalculated  based  upon  the 
difference  between  the  date  of  paymmt 


and  the  date  of  the  bill  of  lading,  which  I 
represents  the  shipment  date.  | 

Department's  Position:  We  agree  with  ■, 
petitioners  and  CDC,  and  have  revised 
CDC's  U.S.  credit  days  outstanding  and 
U.S.  credit  expense. 

Comment  30:  CEMEX  argues  that  its 
CEP  sales  through  the  Long  Beach 
terminal  should  be  excluded  from  the      { 
calculation  of  average  net  U.S.  price  for  , 
further  manufactured  sales.  CEMEX  , 

believes  that  the  Department  should  i 
limit  the  calculation  for  the  average  net  '< 
U.S.  price  to  the  geographic  area  in  ' 

which  the  further  manufactured  product  { 
was  sold,  (e.g.,  the  Arizona  region).  | 

Petitioners  contend  that  C^fEX's         I 
argument  is  contrary  to  language  in  the 
statute  which  requires  the  Department 
to  use  all  of  CEVffiX's  non-further 
manufacturing  sales  in  the  calculation 
of  the  surrogate  CEP.  Petitioners  refer  to 
19  U.S.C.  1677a(e)(l)  &  (2)  which  states 
that  the  surrogate  price  is  "(tlhe  price  of  ' 
identical  subject  merchandise  sold  by      ! 
the  exporter  or  producer  to  an  un  I 

affiliated  person"  or  "(tlhe  price  of  other  i 
subject  merchandise  sold  by  the  I 

exporter  or  producer  to  an  un  affiliated    I 
person."  Petitioners  claim  that  this 
language  requires  the  Department  to  use  ! 
as  the  surrogate  price  the  price  at  which  { 
CEMEX — the  exporter  or  producer — 
sold  the  merchandise  in  the  United 
States.  Petitioners  claim  that  the  statute    - 
does  not  permit  the  Department  to  carve 
up  the  universe  of  U.S.  sales  in  the 
calculation  of  the  surrogate  price. 

Department's  Position:  We  agree  with    ' 
petitioners,  and  have  substituted  as  the 
surrogate  value  for  further  manufactured  I 
sales  the  CEP  for  all  sales  made  by  | 

CEMEX,  the  exporter  and  producer,  to    ^  I 
imaffiliated  customers  in  the  U.S.,  as        ' 
required  by  the  statute  at  19  U.S.C.  1677 
a(e)(l)  &  (2). 

Comment  31 :  CEMEX  argues  that  the 
Department  should  not  deduct  indirect     { 
selling  expenses  incurred  in  the  country 
of  manufacture  from  the  calculation  of 
net  U.S.  price.  CEMEX  claims  that  the 
SAA  states  at  153  that  the  deductions 
from  the  U.S.  price  for  CEP  sales  under     . 
section  772(d)  represent  expenses 
"associated  with  economic  activities  in 
the  United  States."  Furthermore, 
CEMEX  cites  the  preamble  to  the 
proposed  regulations,  which  states  that     , 
"(c)onsistent  with  the  SAA  at  823,  the 
Department  will  make  deductions  under  i 
772(d)  for  those  expenses  enumerated  in 
the  Act  which  are  due  to  economic 
activities  in  the  United  States  *  '  *  the    ' 
foreign  seller's  expenses  associated  with    I 
selling  to  the  affiliated  reseller  in  the 
United  States  would  not  be  deducted 
under  772(d)*  •  •"61FR7331. 
CEMEX  claims  that  the  indirect  selling 
expenses  it  incurred  in  Mexico  (indirect 
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selling  expense,  inventory  carrying  cost, 
and  presale  warehousing  expense) 
included  only  those  expenses  associated 
with  selling  to  the  affiliated  reseller,  and 
are  not  related  to  economic  activity  in 
thfe  United  States.  CEMEX  claims  that 
deducting  indirect  selling  expenses 
incurred  in  Mexico  is  inconsistent  with 
the  Department's  practice. 

Furtnennore,  CEMEX  contends  that 
deducting  foreign  indirect  expenses  is 
inconsistent  with  the  intent  of  the 
statute,  which  as  described  in  the  SAA 
at  153,  seeks  to  construct  an  export 
price  that  is  "*  *  "as  closely  as 
possible,  a  price  corresponding  to  an 
export  price  between  non-affiliated 
exporters  and  importers."  CEMEX 
claims  that  expenses  not  inturred  on 
behalf  of  an  importer  should  not  be 
deducted  to  construct  a  price  that  an 
ixnaffiliated  importer  would  be  willing 
to  pay,  just  as  the  same  expenses  are 
never  deducted  from  a  true  export  price. 

Petitioners  counter  that  the  statute 
clearly  directs  the  Department  to  deduct 
"any  •  *  •  expenses  generally  incurred 
by  or  for  the  account  of  the  exporter  or 
producer  or  the  affiliated  seller  in  the 
United  States,  in  selling  the  subject 
mefchandise  *  *  *"  Petitioners  cite  the 
House  report  from  the  URAA,  which 
states  that  "[n]ew  sections  772(d)(1)  and 
772  (d)(2)  retain  current  U.S.  law  with 
respect  to  the  deduction  made  for  direct 
and  indirect  expenses  *   *   *"  (H.R.  Rep. 
No.  826, 103rd  Cong.,  2d  Sess.  79 
(1994)).  Petitioners  assert  that  the 
Senate  report  similarly  indicates  that 
Congress  intended  the  deduction  of 
indirect  selling  expenses  in  calculating 
CEP  to  be  made  in  the  same  manner  as 
it  was  made  in  calculating  ESP  under 
the  pre-1995  law.  Petitioners  assert  that 
the  IDepartment's  prior  practice  of 
deducting  from  ESP  all  foreign  indirect 
selling  expenses  related  to  U.S.  sales 
was  affirmed  by  the  CIT.  Petitioners  also 
cite  the  Department's  proposed 
regulations  at  351.402(b):  the 
Department  "will  make  adjustments  to 
constructed  export  price  und*r  section 
772(d)  of  the  Act  for  expenses 
associated  with  commercial  activities  in 
the  United  States,  no  matter  where 
inciirred."  Petitioners  contend  that  the 
proposed  regulations  are  consistent  with 
the  statute  and  legislative  history. 
Petitioners  further  argue  that  recent 
determinations  decided  under  the  new 
law  in  Certain  Pasta  from  Italy  and 
Large  Newspaper  Printing  Presses  from 
Germany,  support  the  subtraction  from 
CEP  of  all  those  selling  expenses 
incurred  in  the  home  market  to  support 
export  sales. 

Petitioners  argue  that  nothing  in  the 
language  of  the  SAA  or  the  preamble  to 
the  Department's  proposed  regulations, 


which  CEMEX  relies  upon  as  the  basis 
for  its  argument,  directs  the  Department 
not  to  deduct  expenses  incurred  in  the 
home  market  on  U.S.  sales.  Petitioners 
claim  that  the  preamble  is  highly 
ambiguous  in  its  reference  to 
circumstances  of  sale  adjustments,  as 
such  an  adjustment  may  only  be  granted 
for  direct,  not  indirect  selling  expenses. 
Moreover,  the  preamble  does  not 
provide  a  complete  listing  of  those 
expenses  considered  to  be  associated 
with  selling  to  the  affiliated  reseller. 
Petitioners  rebut  CEMEX's  argument 
that  language  in  the  SAA  at  823  intends 
CEP  to  reflect  as  closely  as  possible  a 
price  corresponding  to  an  export  price 
between  non-affiliated  exporters  and 
importers.  Petitioners  state  that  the 
statute  at  19  U.S.C.  1677a(d)(l)  clearly 
requires  the  Department  to  account  for 
the  expenses  incurred  by  the  foreign 
producer  or  exporter.  Finally, 
Petitioners  contend  that  CEMEX's 
interpretation  of  the  statute  would  open 
a  loophole  in  the  law  which  would 
allow  respondents  to  avoid  deduction  of 
any  selling  expense  by  shifting  ofishore 
all  selling  activities  relating  to  U.S. 
sales,  or  by  stuffing  U.S.  selling 
expenses  from  the  books  of  their  U.S. 
affiliates  to  those  of  the  offshore  parent 
companies. 

Department's  Position:  Section 
772(d)(1)  of  the  Act  instructs  the 
Department  to  deduct  from  CEP  "the 
amount  of  *   *   *  the  expenses  generally 
incurred  by  or  for  the  account  of  the 
producer  or  exporter,  or  the  affiliated 
seller  in  the  United  States,  in  selling  the 
subject  merchandise."  Section 
351.402(b)  of  the  proposed  regulations 
states  that  the  Secretary  will  make 
adjustments  to  CEP  under  section  772(d) 
of  the  Act  for  expenses  associated  with 
commercial  activities  in  the  United 
States,  no  matter  where  incurred.  The 
CEP  is,  by  definitiqp,  the  price  obtained 
after  removing  from  the  first  resale  to  an 
independent  U.S.  customer,  profit  and 
the  activities  for  which  expenses  are 
deducted  under  section  772(d).  Section 
772(d)  defines  expenses  to  be  deducted 
from  CEP  as  those  expenses 
representing  activities  undertaken  by 
the  affiliated  importer  to  make  the  sale 
to  the  unaffiliated  customer.  As  such 
they  tend  to  occur  after  the  transaction 
for  which  export  price  is  constructed 
and  the  Department  has  properly 
deducted  these  expenses  in  calculating 
the  CEP  for  comparison  purposes. 

In  the  instant  review,  we  disagree 
with  petitioners.  The  Department  does 
not  deduct  indirect  expenses  incurred 
in  selling  to  the  affiliated  U.S.  importer 
under  section  772(d)  of  the  Act.  See 
Notice  of  Final  Vetennination  of  Sales 
at  Less  Uian  Fair  Value:  Certain  Pasta 


from  Italy.  61  FR  30326,  30352  (1996). 
As  stated  clearly  in  the  SAA,  section 
772(d)  of  the  Act  is  intended  to  provide 
for  the  deduction  of  expenses  associated 
with  economic  activities  occurring  in 
the  United  States.  See  SAA  at  823.  The 
Department,  upon  analysis,  has 
determined  that  the  indirect  selling 
expenses  involved  in  this  case  relate 
solely  to  the  sale  to  the  affiliated 
importer.  For  example,  presale 
warehousing  (DISWARU),  inventory 
carrying  costs  (DINVCARU),  and 
indirect  selling  expenses  (DINDIRSU), 
occurred  in  the  home  market  prior  to 
exportation  and  relate  solely  to  the  sale 
to  the  affiliated  importer  and  are  not 
assumed  by  the  producer/exporter  on 
behalf  of  the  U.S.  affiliate  for  the 
ultimate  sale  to  the  unaffiliated 
customer.  Due  to  the  fact  that  the 
expenses  under.discussion  are  not 
associated  with  U.S.  economic  activity 
(the  sale  to  the  unaffiliated  customer) 
and  are  incxirred  by  the  producer/ 
exporter  for  the  sale  to  U.S.  affiliate,  we 
have  not  deducted  these  expenses  as 
indirect  selling  expenses  for  calculation 
of  the  net  U.S.  price  in  this  final  results 
of  review. 

Arm's  Length 

Comment  32:  Petitioners  contend  that 
the  Department  should  modify  the  arm's 
length  test  to  account  for  inflation  by 
calculating  and  comparing  monthly 
prices,  rather  than  period- wide 
averages. 

CDC  responds  that  the  Department 
has  conducted  its  standard  arm's  length 
test  comparing  period-wide  prices  in 
several  cases  where  the  home  market 
experienced  hyper-inflationary 
conditions.  CDC  claims  that  there  is  no 
basis  in  the  jecord  for  the  distortion 
petitioners  fear  would  result  bora  an 
arm's  length  test  that  does  not  account 
for  hyper-inflation,  because  affiliated 
and  unaffiliated  customers  made 
purchases  on  a  regular  basis  throughout 
thePOR. 

Department's  Position:  Consistent 
with  previous  hyper-inflationary 
situations  in  Small  Diameter  Circular 
Seamless  Carbon  and  Alloy  Steel, 
Standard,  Line,  and  Pressure  Pipe  from 
Brazil,  60  FR  31960,  31965  (1995)  and 
Certain  Welded  Carbon  Steel  Pipe  and 
Tube  from  Turkey,  61  FR  69071  (1996), 
the  Department  will  continue  to  use  its 
standard  arm's  length  test  comparing 
period-wide  average  prices  to  affiliated 
and  unaffiliated  customers. 

Comment  33:  CEMEX  argues  that  the 
Department  should  perform  the  arm's 
lenjgth  test  comparing  CEMEX's  sales  to 
each  affiliated  party  with  all  sales  to 
unaffiliated  customers  in  the  same 
customer  category,  and  channel  of 


distribution.  CEMEX  argues  that  the 
Department's  test  is  distortive  as  it 
compares  affiliated-party  sales  to  an 
inappropriate  group  of  sales  to 
unaffiliated  customers.  CEMEX  relies  on 
Certain  Hot-Rolled  Carbon  Steel 
Products  from  France,  58  FR  37062 
(1993),  where  the  Department  allegedly 
performed  the  arm's  length  test  using 
only  sales  of  the  identical  product  to  the 
same  customer  category  in  situations 
where  sales  of  identical  products 
occurred  at  both  the  same  and  difiierent 
levels  of  trade.  CEMEX  also  argues  that 
the  arm's  length  test  should  be 
conducted  within  the  same  channel  of 
distribution,  i.e.,  comparing  sales  of 
bagged  sales  to  bagged  sales,  and  bulk 
sales  to  bulk  sales. 

Petitioners  argue  that  no  basis  exists 
for  performing  Ute  arm's  length  test  by 
customer  category  or  channel  of 
distribution.  Petitioners  state  that  the 
SAA  only  permits  the  Department  to 
compare  prices  by  customer  category  in 
an  investigation  and  not  in  an 
administrative  review.  Petitioners  also 
argue  that  CEMEX's  reliance  on  the 
Department's  arm's  length  methodology 
in  the  flat-rolled  steel  investigations  is 
misplaced.  In  those  investigations, 
petitioners  assert,  the  Department 
performed  the  arm's  length  test  by 
comparing  sales  made  at  the  same  level 
of  trade,  which  under  the  law  at  that 
time,  was  determined  by  customer 
category.  Petitioners  state  that  under 
current  law,  level  of  trade  is  determined 
by  selling  functions.  Finally,  petitioners 
maintain  that  CEMEX  failed  to  establish 
that  its  prices  varied  significantly  by 
customer  category  or  channel  of 
distribution. 

Department's  Position:  We  agree  with 
the  petitioners.  As  stated  imder  the  level 
of  trade  section  of  this  notice  (see 
Comment  5:  above),  the  Department  has 
determined  that  CEMEX  sold  at  one 
level  of  trade  in  the  home  market; 
therefore  comparing  by  discreet  channel 
of  distribution  or  ciistomer  category  is 
not  warranted  as  there  is  only  one  level 
of  trade  and  one  channel  of  distribution 
in  that  level.  We  have  not  revised  our 
arm's  length  test  and  have  compared 
sales  to  affiliated  cxistomers  to  sales  to 
unaffiliated  customers  for  purposes  of 
this  final  results  of  review. 

Facts  Available 

Conunent  34:  Petitioners  argue  that 
CEMEX's  dumping  margin  should  be 
based  entirely  on  &cts  available  because 
CEMEX  has  significanUy  impeded  this 
administrative  review.  Petitionos  claim 
that  CEMEX  £uled  to  cooperate  on 
several  occasions  with  Department 
requests  for  Type  I  bulk  and  bagged 
cement  sales  information,  and 
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misrepresented  its  burden  for  providing 
Type  I  bagged  cement  sales  data. 
Furthermore,  petitioners  hold  that 
CEMEX  further  impeded  the  review  by 
refusing  to  provide  the  Department  with 
certain  plant-specffic  data  (i.e.,  selling 
expense  information)  which  CEMEX 
claimed  it  could  provide  under  the 
sampling  methodology  it  devised. 
Petitioners  assert  that  CEMEX's  database 
is  "irreparably  flawed,"  as  it  contains 
only  partial  transaction-specific  data  on 
CEMEX's  home  market  sales  of  Type  I 
bagged  cement. 

Qting  to  Fresh  Cut  Flowers  from 
Mexico  and  Certain  Pasta  from  Turkey, 
petitioners  argue  that  the  Department's 
practice  is  to  apply  total  adverse  facts 
available  when  a  respondent 
"significanUy  impedes"  a  proceeding. 
PetitionOTs  as8«t  that  the  Department 
should  find  that  CEMEX  significantly 
impeded  this  review  for  the  reasons 
stated  above.  Petitioners  suggest  that  the 
Department  use  as  total  adverse  facts 
available  the  highest  margin  calculated 
in  any  previous  administrative  review 
(i.e.,  the  109.43  percent  margin 
calcvdated  on  remand  for  the  second 
administrative  review). 

CEMEX  counters  that  the 
Department's  final  determination  must 
be  based  on  evidence  contained  in  the 
verified  administrative  record.  CEMEX 
claims  that  the  Department  recognized  it 
was  a  cooperative  respondent  by 
successfully  conducting  extensive 
verifications  in  the  home  and  U.S. 
markets  of  the  information  that  CEMEX 
provided.  CEMEX  states  that  petitioners' 
appeal  for  total  facts  available  confirms 
its  "unrelenting  desire"  for  the 
Department  to  impose  the  highest 
mathematically  possible  antidumping 
margin  to  CEMEX.  CEMEX  states  that 
petitionera  shotild  not  be  permitted  to 
"usurp  the  DOC's  authority"  by 
insisting  upon  the  imposition  of  total 
£acts  available. 

Department's  Position:  Section  782(e) 
of  the  Act  provides  that  the  Department 
shall  not  decline  to  consider 
information  that  is  submitted  by  an 
interested  party  and  is  necessary  to  the 
determination  but  does  not  meet  all  the 
applicable  requirements  established  by 
the  Department  if 

(1)  the  information  is  submitted  by 
the  deadline  established  for  its 
submission, 

(2)  the  information  can  be  verified, 

(3)  the  information  is  not  so 
incomplete  that  it  cannot  serve  as  a 
reliable  basis  for  reaching  the  applicable 
determination, 

(4)  the  interested  party  has 
demonstrated  that  it  acted  to  the  best  of 
its  ability  in  providing  the  information 
and  meeting  the  requirements 


established  by  the  Department  with 
respect  to  the  information,  and, 

(5)  the  information  can  be  used 
without  undue  difficulties. 

We  find  that  the  information  provided 
by  CEMEX  was  submitted  within  the 
deadlines  established  by  the 
Department,  the  information  submitted 
was  verffied,  the  information  provided 
is  not  incomplete  and  can  serve  as  a 
reliable  basis  for  reaching  our  current 
determination,  CEMEX  has 
demonstrated  that  it  acted  to  the  best  of 
its  ability  to  provide  the  information 
required  by  the  Department,  and  we  are 
able  to  use  the  submitted  data  without 
undue  difficulties.  In  addition,  the 
Department  conducted  extensive 
verification  of  CEMEX's  home  market 
sales,  U.S.  sales,  cost  of  production,  and 
found  that  the  information  provided 
was  accurate  and  usable  for  purposes  of 
a  preliminary  and  firm]  determination. 
Therefore,  we  are  not  basing  this 
determination  on  facts  otherwise 
available  and  have  used  the  CEMEX's 
submitted  data,  except  where  noted 
above,  in  reaching  our  determination. 


Comment  35:  Petitioners  contend  that 
the  Department  should  determine  that 
CEMEX  has  reimbursed  Sunbelt 
Cement,  its  U.S.  affiliated  party,  for 
antidumping  duties.  Petitioners  note 
that  CEMEX's  1995  annual  report  shows 
an  unexplained  long-term  intra- 
corporate receivable  account  from 
Simbelt  Enterprises.  Petitioners  contend 
that  at  verification.  Sunbelt  implied  that 
its  earnings  were  sufficient  to  cover  its 
antidumping  duty  cash  deposit 
However,  based  on  the  sum  of  Sunbelt, 
PCC's,  Fenton's  and  Sunward 's  earnings 
before  interest  and  taxes  during  the 
POR,  as  reported  on  their  income 
statement  summaries,  petitioners  infer 
that  Sunbelt  does  not  appear  to  be 
capable  of  paying  antidumping  cash 
deposits  without  significant  assistance 
from  CEMEX.  Petitioners  recommend 
that  the  Department  assess  double  the 
amount  of  antidimiping  duties 
calculated  in  this  review  upon 
liquidation  of  entries  of  the  subject 
merchandise. 

CEMEX  argues  that  petitioners  &iled 
to  provide  any  evidence  that  CEMEX 
reimbursed  its  U.S.  subsidiary,  Sunbelt 
Cement,  for  antidumping  duties. 
CEMEX  states  that  Sunbelt  Enterprises 
is  a  holding  company  for  CEMEX's 
operations  in  Spain,  the  Caribbean, 
Venezuela,  and  the  United  States. 
Furthermore,  CEMEX  states  that  the 
Department  inquired  into  Sunbelt's 
pa)nnent  of  antidumping  duties  at 
verification.  CEMEX  argues  that  the 
mere  existence  of  a  loan  between 
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affiliated  parties  is  insufficient  to 
establish  the  reimbursement  of 
antidumping  duties,  absent  other 
evidence.  CEMEX  also  cites  Tonington 
Co.  V.  United  States,  in  which  the  Court 
of  International  Trade  ruled  that  the 
Department  properly  decided  not  to 
maike  a  deduction  to  U.S.  price,  absent 
any  evidence  of  a  link  between  intra- 
corporate transfers  and  the 
reimbursement  of  antidumping  duties. 
Second,  CEMEX  claims  that  petitioners' 
argument  is  without  merit  on  Actual 
grounds.  CEMEX,  in  their  rebuttal  brief, 
provides  a  detailed  analysis  of  Sunbelt's 
cash  flow  (or  earnings  before  income 
taxes,  depreciation,  and  amortization), 
which  it  claims  is  more  than  sufficient 
to  cover  antidumping  duty  liabilities. 

Department's  Position:  We  agree  with 
CEMEX.  At  verification,  the  Department 
inquired  into  Sunbelt's  financial 
situation  and  its  antidumping  duty 
liability,  and  foimd  no  evidence  that 
Sunbelt  was  reimbursed  by  CEMEX  for 
the  payment  of  dumping  duties  (see 
verification  report  dated  July  22, 1996). 
Therefore,  we  are  not  assessing  double 
the  amount  of  antidumping  duty  for 
purposes  of  this  final  results  of  review. 

Other  Issues 

Comment  36:  Respondents  claim  that 
the  Department  made  the  following 
errors  in  the  computer  program:  1)  The 
Department  should  convert  U.S.  sales 
information,  which  was  reported  per 
short  ton  of  cement,  should  be 
converted  to  the  same  unit  of  measure 
as  the  home  market  sales  reported  in 
metric  tons;  2)  the  semicolon  at  line 
1505  should  be  removed  so  that 
USOTREU  and  INDIRS2U  are  included 
in  the  calculation  of  USMOVEU  and 
INDEXUS;  and  3)  the  Department 
should  correct  the  arm's  length  test  such 
that  sales  are  assigned  the  appropriate 
customer  code.  In  addition,  DIFMER 
should  be  converted  to  the  same  unit  of 
measure  as  the  normal  value. 

Department's  Position:  The 
Department  has  corrected  these  errors  in 
the  final  results. 

Final  KesoltB  of  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margins 
exist  for  the  period  August  1 ,  1994,    ■ 
through  July  31, 1995: 


Company 


CEMEX,  SX 
AN  Other 


Margin 
percent- 


103.82 
61.85 


The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidimiping  duties  on  all  appropriate 


entries.  The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  shall  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  gray 
Portland  cement  and  clinker  from 
Mexico,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rates  for  the  reviewed 
companies  named  above  which  have 
separate  rates  will  be  the  rates  for  those 
firms  as  stated  above;  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  these 
reviews,  or  the  original  LTFV 
investigations,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufiacturer  is  a  firm 
covered  in  these  reviews,  the  cash 
deposit  rate  for  this  case  will  continue 
to  be  61.85  percent,  which  was  the  "all 
others"  rates  in  the  LTFV  investigations. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Gray  Portland  Cement 
and  Clinker  from  Mexico,  55  FR  29244, 
(1990). 

The  deposit  requirements,  when 
imposed,  shall  remsun  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  reviews. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  §  353.26  to  file  a 
certificate  regarding  the  reimbursement 
of  antidimiping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occiirred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  §  353.34(d)  of  the  Department's 
regulations.  Timely  notification  of 
return/destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 


1675(a)(1))  and  §  353.22  of  the 
Department's  regulations. 

Dated:  April  2,  1997. 
Robert  S.  LaRusM. 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-9123  Filed  4-8-97;  8:45  am] 
BMJJNQCOOC  3610-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-429-601] 

Notice  of  Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Review  of  Solid  Urea  From  the  Former 
German  Democratic  Republic 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 

EFFECTIVE  DATE:  April  9, 1997. 

summary:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
of  the  antidumping  order  on  Solid  Urea 
from  the  Former  German  Democratic 
Republic,  pursuant  to  the  Tariff  Act  of 
1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  (hereinafter, 
•■the  Act"). 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Presing,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  telephone  (202) 
482-0194. 

SUPPLEMENTARY  INFORMATION:  Under 
section  751(a)(3)(A)  of  the  Act,  the 
Department  may  extend  the  deadline  for 
completion  of  an  administrative  review 
if  it  determines  that  it  is  not  practicable 
to  complete  the  review  within  the 
statutory  time  limit  of  365  days.  In  the 
instant  case,  the  Department  has 
determined  that  it  is  not  practicable  to 
complete  this  review  within  the 
statutory  time  limit.  See  Memorandum 
from  Joseph  A.  Spetrini  to  Robert  S. 
LaRussa  (March  24, 1997). 

Because  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  the  Act  (245  days 
from  the  last  day  of  the  anniversary 
month  for  preliminary  results,  120  days 
after  publication  of  the  preliminary 
determination  for  final  results),  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act,  the  Department  is  extending  the 
time  limits  as  follows: 
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Product 

Country 

Review  period 

Initiation  date 

Prelmdue 
date 

Fmaldue 
date' 

Solid  Urea  (A-429-601)  

Germany  „ 

95/96 

08/15/96 

06/02/97 

09/3(y97 

^i3^^^^^^,  '^^  ""?'  <le'e"^'"at'on  12°  days  after  the  publication  of  the  preliminary  determination  This  final  due  date 
ated  based  on  publication  of  ttie  preliminarv  notice  five  business  davs  aftftf  sionati.ra  '  vj,«c..n.«uon.  i  nis  nnai  oue  oae 


mated  I 


publication  of  ttie  preliminary  notice  five  business  days  after  signature 


is  est>- 


Dated:  April  2, 1997. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary.  AD/CVD 
Enforcement  Croup  M. 
[FR  Doc.  97-9115  Filed  4-8-97;  8:45  am] 
BILLMG  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-811] 

Steel  Wire  Rope  From  the  Republic  of 
Korea;  Rnal  Results  of  Antidumping 
Duty  Administrative  Review  and 
Revocation  In  Part  of  Antidumping 
Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Revocation  in  Part  of 
Antidumping  Duty  Order. 


SUMMARY:  On  December  3,  1996.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  1995-96  administrative 
review  of  the  antidumping  duty  order 
on  steel  wire  rope  from  the  Republic  of 
Korea  and  intent  to  revoke  in  part  (61 
FR  64058).  The  review  covers  12 
manufacturers/exporters  for  the  period 
March  1, 1995,  through  February  29, 
1996  (the  FOR).  We  have  analyzed  the 
comments  received  on  our  preliminary 
results  and  have  determined  that  no 
changes  in  the  margin  calculations  are 
required.  The  final  weighted-average 
dumping  margins  for  each  of  the 
reviewed  firms  are  listed  below  in  the 
section  entitled  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  April  9, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  Rosenbaum  or  Thomas  O. 
Barlow,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue, 
Washington,  D.C.  20230;  telephone: 
(202) 482-4733. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 


amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendnients  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130).. 

Background 

On  December  12, 1996,  the 
Department  published  in  the  Federal 
Register  the  preliminary  results  of  its 
1995-96  adininistrative  review  of  the 
antidiunping  duty  order  on  steel  wire 
rope  from  the  Republic  of  Korea  and 
intent  to  revoke  in  part  (61  FR  64058) 
(Preliminary  Results).  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  We 
received  case  briefs  from  the  petitioner, 
the  Committee  of  Domestic  Steel  Wire 
Rope  and  Specialty  Cable  Manufacturers 
(the  Committee),  and  rebuttal  briefs 
from  six  respondents,  including  Chung- 
Woo  Rope  Co.,  Ltd.  (Chung  Woo),  Chun 
Kee  Steel  &  Wire  Rope  Co.,  Ltd.  (Chun 
Kee),  Manho  Rope  &  Wire  Ltd.  (Manho), 
Kumho  Wire  Rope  M^.  Co.,  Ltd. 
(Kumho),  Ssang  Yong  Steel  Wire  Co., 
Inc.  (Ssang  Yong),  and  Sungjin 
Company  (Sungjin).  There  was  no 
request  for  a  hearing. 

We  have  conducted  this 
administrative  review  in  accordance 
with  section  751(a)(1)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and  19 
CFR  353.22. 

Rerocadon  In  Part 

We  are  revoking  the  order  for  Chun 
Kee  and  Manho.  Chun  Kee  and  Manho 
have  sold  the  subject  merchandise  at  not 
less  than  normal  value  (NV)  for  three 
consecutive  review  periods,  including 
this  review.  Further,  on  the  basis  of  no 
sales  at  less  than  NV  for  these  periods 
and  the  lack  of  any  indication  that  such 
sales  are  likely  in  the  foture,  we  have 
determined  that  Chun  Kee  and  Manho 
are  not  likely  to  sell  the  merchandise  at 
less  than  NV  in  the  future.  Chun  Kee 
and  Manho  have  also  submitted 
certifications  that  they  will  not  sell  at 
less  than  NV  in  the  future,  along  with 
an  agreement  for  immediate 
reinstatement  of  the  order  if  such  sales 


occur.  See  our  discussion  in  r^ponse  to 
Comment  1  below. 

Scope  of  Review 

The  product  covered  by  this  review  is 
steel  wire  rope.  Steel  wire  rope 
encompasses  ropes,  cables,  and  cordage 
of  iron  or  carbon  steel,  other  than 
stranded  wire,  not  fitted  with  fittings  or 
made  up  into  articles,  and  not  made  up 
of  brass-plated  wire.  Imports  of  these 
products  are  currenUy  classifiable  under 
the  following  Harmonized  Tariff 
Schedule  (HTS)  subheadings: 
7312.10.9030,  7312.10.9060,  and 
7312.10.9090.  Excluded  from  this 
review  is  stainless  steel  wire  rope,  i.e., 
ropes,  cables  and  cordage  other  than 
stranded  wire,  of  stainless  steel,  not 
fitted  with  fittings  or  made  up  into 
articles,  which  is  classifiable  under  HTS 
subheading  7312.10.6000.  Although 
HTS  subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
own  written  description  of  the  scope  of 
this  review  is  dispositive. 

Use  of  Facts  Otherwise  Available 

We  have  determined,  in  accordance 
with  section  776(a)  of  the  Act,  that  the 
use  of  facts  available  is  appropriate  for 
Boo  Kook  Corporation  (Boo  Kook), 
Dong-U  Steel  Mig.  Co..  Ltd.  (Dong-Il), 
and  Yeonsin  Metal  (Yeonsin)  because 
they  did  not  respond  to  our 
antidumping  questionnaire.  We  find 
that  these  firms  have  not  provided 
"information  that  has  been  requested  by 
the  administering  authority." 
Furthermore,  we  determine  that, 
pursuant  to  section  776(b)  of  the  Act.  it 
is  appropriate  to  make  an  inference 
adverse  to  the  interests  of  these 
companies  because  they  failed  to 
coo[>er8te  by  not  responding  to  our 
questionnaire. 

Where  the  Department  must  base  the 
entire  dumping  margin  for  a  respondent 
in  an  administrative  review  on  facts 
otherwise  available  because  that 
respondent  failed  to  cooperate,  section 
776(b)  of  the  Act  authorizes  the  use  of 
an  inference  adverse  to  the  interests  of 
that  respondent  in  choosing  the  facts 
available.  Section  776(b)  of  the  Act  also 
authorizes  the  De{}artment  to  use  as 
adverse  facts  available  information 
derived  from  the  petition,  the  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 
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Section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  secondary 
information  from  independent  sources 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action 
(SAA)  provides  that  "corroborate" 
means  simply  that  the  Department  will 
satisfy  itself  that  the  secondary 
information  to  be  used  has  probative 
value.  (See  H.R.  Doc.  316,  Vol.  1.  103d 
Cong..  2d  sess.  870  (1994).) 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  Thus,  in  an 
admijaistrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see,  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  6812  (Feb.  22.  1996) 
(where  the  Department  disregarded  the 
highest  margin  as  adverse  best 
information  available  (BIA)  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin)). 

For  a  discussion  of  our  application  of 
fiacts  available  regarding  specific  firms, 
see  our  response  to  Comment  3  below. 

Analysis  of  Comments  Received 

Comment  1 :  The  Committee  contends 
that  Chun  Kee  and  Manho  failed  to 
establish  the  second  of  three  requisite 
regulatory  criteria  for  revocation  of  an 
antidumping  duty  order.  It  argues,  citing 
Toshiba  Coq).  v.  United  States.  15  OT 
597.  600  (1991),  that  the  burden  is  on 
the  respondent  requesting  revocation  to 
demonstrate,  by  placing  substantial 
evidence  on  the  record,  that  there  is  no 
lilLelihood  of  a  resimiption  of  sales  at 
less  than  normal  value  and  that  Chun 
Kee  and  Manho  failed  to  demonstrate 
this. 

The  Committee  claims  that  several 
factors  demonstrate  that  Chun  Kee  and 
Manho  are  likely  to  resume  selling  steel 


wire  rope  at  less  than  normal  value. 
First,  it  contends  that  the  US.  steel  wire 
rope  market  is  characterized  by 
intensely  competitive  conditions  among 
many  foreign  suppliers  who  compete 
against  one  another  based  mainly  on 
price.  According  to  the  Committee, 
since  the  antidumping  duty  order  on 
this  product  went  into  effect  (March  26, 
1993),  total  U.S.  imports  of  steel  wire 
rope  have  decreased  and  foreign 
competition  has  increased.  The 
Committee  argues  that  these  market 
trends  place  pressiue  on  Chun  Kee  and 
Manho  to  reduce  their  prices  and 
remain  competitive  in  the  U.S.  market 
The  Committee  further  contends  that 
these  pressures  are  intensified  by  the 
fact  that  both  Chun  Kee  and  Manho 
export  only  to  the  United  States  and  that 
the  U.S.  market  represents  a  substantial 
percentage  of  each  company's  total 
sales.  The  Committee  contends  that 
neither  Chun  Kee  nor  Manho  can  afford 
to  abandon  the  U.S.  market  and  must 
price  their  products  competitively, 
forcing  them  sell  steel  wire  rope  at  the 
lowest  possible  price. 

The  Committee  claims  that  the 
volatility  of  the  Korean  won  makes  it 
inappropriate  to  conclude  that  there  is 
no  likelihood  of  a  resumption  of  sales  at 
less  than  normal  value.  The  Committee 
states  that,  in  Brass  Sheet  and  Strip 
from  Germany:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Determination  Not  to 
Revoke  in  Part.  61  FR  49731  (September 
23.  1996)  (Brass  Sheet  and  Strip),  the 
Department  determined  that  it  could  not 
conclude  that  there  was  no  likelihood  of 
a  resumption  of  sales  at  less  than 
normal  value,  in  part  due  to  the 
continued  strengthening  of  the  Deutsche 
mark.  The  Committee  also  notes  that  in 
Titanium  Sponge  from  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  53  FR 
26099  Ouly  11,  1988)  [Titanium 
Sponge),  the  Department  refiised  to 
grant  partial  revocation  due  in  part  to 
the  decline  in  purchasing  power  of  the 
U.S.  dollar  against  the  Japanese  yen. 

The  Committee  claims  that 
throughout  the  three  periods  of  review 
in  this  case,  the  Korean  won  appreciated 
against  the  U.S.  dollar,  which  increases 
the  likelihood  that  a  respondent's  future 
sales  will  be  made  at  less  than  normal 
value.  The  Committee  notes  that,  since 
the  end  of  this  FOR,  the  Korean  won  has 
depreciated  quickly  and  steadily  against 
the  U.S.  dollar,  illustrating  the  volatility 
of  the  Korean  currency.  The  Committee 
further  notes  that  such  volatility 
suggests  that  the  currency  could 
experience  a  sudden  and  substantial 
appreciation  in  the  future.  The 
QDmmittee  argues  that  this  appreciation 


could  force  Korean  exporters  to  decrease 
their  prices  on  steel  wire  rope  sales  to 
the  United  States  to  maintain  their 
competitiveness. 

The  Committee  also  claims  that  the 
Korean  won's  Quctuation  vis-a-vis  the 
Japanese  yen  militates  against  a  finding 
of  no  likely  future  dumping.  The 
Committee  states,  first,  that  the  won 
depreciated  against  the  yen  during  the 
1993/94  and  1994/95  periods,  thereby 
increasing  the  costs  of  inputs  into 
subject  merchandise.  The  Committee 
claims  that,  despite  this  increase  in 
costs,  the  Korean  respondents  continued 
to  sell  subject  merchandise  in  the 
United  States  at  unfairly  low  prices.  The 
Committee  suggests  that  the  won's 
subsequent  appreciation  against  the  yen 
(since  the  last  quarter  of  the  1994/95 
period)  will  allow  respondents  to  sell  in 
the  United  States  at  even  lower  prices. 

The  Committee  also  argues  that  the 
Department  should  not  revoke  the 
antidumping  duty  order  in  part  because 
Chun  Kee  and  Manho  have  failed  to 
provide  any  evidence  on  the  record  of 
this  proceeding  to  establish  that  there  is 
no  likelihood  of  a  resumption  of  sales  at 
less  than  normal  value.  The  Committee 
claims  that,  because  the  Department 
conducted  verifications  of  Chun  Kee's 
and  Manho's  sales  responses,  both 
companies  had  ample  time  to  submit 
evidence  in  support  of  their  revocation 
requests.  Therefore,  according  to  the 
Committee,  the  Department  does  not 
have  the  authority  to  revoke  the  order 
with  respect  to  Chun  Kee  and  Manho 
because  of  the  lack  of  verification  of  any 
evidence  in  support  of  their  requests  for 
verification. 

Finally,  the  Committee  contends  that, 
although  Chim  Kee  and  Manho  received 
de  minimis  or  zero-percent  dumping 
margins  in  the  1993/94  and  1994/95 
reviews  and  in  the  preliminary  results 
of  this  review,  the  Department 
determined  that  both  companies  sold 
subject  merchandise  in  the  home  market 
at  prices  below  the  cost  of  production. 
It  argues  that  this  pattern  of  selling 
below  cost  greatly  increase  the 
likelihood  that  the  companies  will  sell' 
at  less  than  normal  value  in  the  future. 
The  Committee  also  suggests  that  the 
Department  must  consider  the  fact  that 
Chun  Kee  received  de  minimis  rather 
than  ^ero-percent  margins  in  the  prior 
reviews.  Hence,  claims  the  Committee, 
the  slightest  shift  in  Chun  Kee's  pricing 
practice  could  easily  result  in  a 
resumption  in  sales  at  less  than  fair 
value. 

Chun  Kee  and  Manho  respond  that 
they  have  both  established  all  of  the 
requisite  regulatory  criteria  for 
revocation.  They  state  that  the 
Department's  regulations  authorize  the 


Department  to  revoke  an  antidumping 
order  when:  (1)  The  producer  has  scdd 
the  merchandise  at  not  less  than  nonnal 
value  for  three  consecutive  years;  (2)  it 
is  not  likely  that  the  producer  will  in 
'the  future  sell  the  merchandise  at  less 
than  normal  value;  and  (3)  the  producer 
agrees  in  writing  to  immediate 
reinstatement  of  the  order  if  the 
Department  later  finds  that  the  rev(d^ 
producer  is  selling  the  merchandise  at 
less  than  normal  value  [citing  19  CFR 
353.25(a)(2)).  Respondents  claim  that, 
since  the  current  version  of  19  CFR 
353.25  was  adopted  in  1989.  the 
Department  has  granted  revocation  in 
virhially  every  case  where  a  respondent 
has  established  three  consecutive  years 
of  no  dumping  and  furnished  the 
required  certifications. 

Respondents  cite  Tatung  Company  v. 
United  States.  18  Cmi37  (December 
14. 1994)  [Tatung  Company),  where  the 
court  found  that  past  behavior 
constitutes  substantial  evidence  of 
expected  fotxu^  behavior.  Respondents 
state  that,  during  the  history  of  this 
proceeding,  the  only  dumping  margin 
foimd  for  any  responding  company  was 
a  1.51  percent  margin  for  Manho  diuing 
the  1992  less-than-fair-value  (LTFV) 
investigation.  They  further  note  that, 
under  the  post-URAA  law,  a  1.51 
percent  margin  is  de  minimis;  therefore, 
they  contend,  under  the  current  law 
neither  Chun  Kee  nor  Manho  have  ever 
sdld  the  subject  merchandise  at  less 
than  normal  value. 

With  respect  to  the  Committee's 
arguments  concerning  competitive  U.S. 
market  conditions,  respondents  state 
that  they  have  been  selling  steel  wire 
rope  in  the  United  States  without 
dumping  for  at  least  18  years  and  that 
the  Korean  market  is  equally  if  not  more 
competitive  than  the  U.S.  market  and 
becoming  more  competitive  with  a 
depreciating  currency  [citing  Fresh  Cut 
Flowers  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Revocation  in  Part  of 
Antidumping  Duty  Order,  61  FR  63822, 
63825  (December  2, 1996)  [Fresh  Cut 
Flowers),  where  the  IDepartment  granted 
revocation  to  a  respondent  while 
agreeing  that  the  devaluation  of  the 
home  market  currency  makes  dimiping 
less  likely). 

Respondents  dispute  the  Committee's 
argument  that  an  increase  in  imports 
into  the  United  States  from  coimtries 
other  than  the  Republic  of  Korea  will 
cause  Chun  Kee  and  Manho  to  sell 
subject  merchandise  at  unfair  prices  in 
the  United  States  in  the  future. 
Respondents  note  that  Korean  imports 
have  decreased  relative  to  total  imports 
since  the  1992  LTFV  investigation. 
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during  which  time  they  have  not  sold  at 
less  than  normal  value. 

Respondents  also  state  that  they  have 
not  artificially  decreased  or 
manipulated  product  lines  to  ensure 
revocation.  Respondents  di*tingiii«h 
this  case  from  Brass  Sheet  and  Strip 
where  the  respondent  had  an  incentive 
to  continue  dimiping,  intentionally 
avoided  sales  of  lower-priced  subject 
merchandise,  and  purposefully  sold 
small  and  controlled  quantities  for  a 
three-year  period. 

Respondents  claim  that  there  is  no 
evidence  on  the  record  to  support  the 
assertion  that  either  company  depends 
on  sales  to  the  United  States  for 
financial  viability  or  that  this  alleged 
financial  dependence  will  cause  Chun 
Kee  and  Manho  to  sell  at  prices  below 
the  normal  value  in  the  future.  In  ttii« 
regard,  respondents  claim  that  the 
Committee  misrepresents  the  facts  by 
claiming  that  Chun  Kee  and  Manho  do 
not  sell  subject  merchandise  to  third 
countries.  Respondents  claim  that  they 
both  sold  significant  vohimes  of  subject 
merchandise  to  third  countries  and 
proved  so  at  verification. 

Respondents  characterize  as  illogical 
the  Conmaittee's  argimwnt  that  the 
Department  should  deny  revocation 
now  that  the  Korean  won  is  depreciating 
relative  to  the  U.S.  dollar.  Respondents 
state  that  a  depreciating  Korean  won  in 
facts  makes  selling  at  below  normal 
value  less  likely  to  occur  and  note  that 
Chun  Kee  and  Manho  have  a  proven 
record  of  selling  subject  merchandise 
above  normal  value  when  the  Korean 
won  appreciates.  They  claim  that  the 
Department  has  granted  revocation  in 
past  cases  when  respondents  have 
shown  a  proven  track  record  that  it  had 
not  sold  its  merchandise  at  less  than  fair 
value  when  the  home  market  currency 
appreciated  during  past  administrative 
reviews  [citing  Tapered  Roller  Bearings 
and  Parts  Thereof.  Finished  and 
Unfinished.  From  Japan  and  Tapered 
Roller  Bearings.  Four  Inches  or  Less  in 
Outside  Diameter,  and  Components 
Thereof.  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Finding,  61  FR  57650, 
(November  7. 1996)  [TRBs),  and  Color 
Television  Receivers.  Except  for  Video 
Monitors.  From  Taiwan;  Final  Results, 
55  FR  47093  (November  9. 1990)  [Color 
TVs)).  Respondents  also  note  that,  in 
Color  TVs,  as  in  this  case,  respondents 
were  never  found  to  have  sold  at  less 
than  normal  value  either  before  or  since 
the  order  was  issued,  and  respondents 
sold  substantial  and  increasing 
quantities  of  subject  merchandise 
throughout  the  three  review  periods. 


Respondents  also  deny  the 
Committee's  claim  that  Chun  Kee  and 
Manho  imported  wire  rod  from  Japan  in 
the  period  of  review  and  argue  that, 
even  if  they  did  import  from  Japan,  the 
cost  for  the  input  would  be  reflected  in 
the  home  market  and  in  the  United 
States  price. 

With  respect  to  the  Committee's 
argument  that  respondents  did  not 
demonstrate  "no  likelihood"  to  resume 
selling  at  prices  below  the  normal  value 
at  veriJBcation,  respondents  claim  that 
the  Department's  verifications  of  Chun 
Kee  and  Manho  were  consistent  with  its 
regiibitions  and  claim  that  the 
Committee  never  asked  prior  to 
verification  that  the  Department 
considw  the  issue  of  likelihood  of 
resumption  of  sales  at  less  than  fair 
value  at  verification.  Respondents  cite 
19  CFR  353.36(c)  and  claim  that  at 
verification  the  Department's  only 
obligatfon  is  to  have  access  to  all  files, 
records  and  personnel  which  the 
Secretary  considers  relevant  to 
submitted  factual  information.  They 
claim  that  at  both  verifications  the 
Department  had  access  to  all  the 
information  it  needed  to  make  a 
preliminary  finding  to  partially  revoke 
the  order  and  it  had  the  responsibility 
to  request  any  other  information  it 
considered  relevant 

Finally,  respondents  state  that  the 
Department  considers  a  weighted- 
average  de  minimis  margin  to  be 
equivalent  to  a  zero  margin  for  all  sales 
regardless  of  the  actual  margin  on 
individual  sales  for  purposes  of 
eligibility  for  revocation  {citing  Color 
TVs).  Therefore,  argue  resi}ondent8,  the 
Committee's  statement  that  Chun  Kee's 
margin  was  0.1  percent  rather  than  zero 
is  irrelevant. 

Department's  Position:  We  disagree 
with  the  Committee  and  are  revoking  in 
part  the  antidumping  duty  order  with 
respect  to  Chun  Kee  and  Manho.  Both 
respondents  have  obtained  de  minimis 
margins  for  the  requisite  consecutive 
review  periods  and  have  provided  us 
with  the  necessary  certifications  in 
accordance  with  our  regulations.  In 
addition,  based  on  the  evidence  on  the 
record,  we  have  concluded  that  it  is  not 
likely  that  in  the  foture  that  these 
respondents  will  sell  the  subject 
mechandise  at  less  than  normal  value. 
As  noted  above,  in  the  past  two  reviews 
and  for  the  final  results  of  review,  Chun 
Kee  and  Manho  have  had  de  minimis 
weighted-average  margins.  As  the  QT 
affirmed  in  Tatung  Company,  past 
behavior  constitutes  substantial 
evidence  of  expected  future  behavior. 

The  Committee  claims  that  recent 
market  trends  place  pressure  on  Chim 
Kee  and  Manho  to  reduce  their  prices  in 
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the  United  States  and  state  this  is 
partially  because  Chun  Kee  and  Nflanho 
export  only  to  the  United  States.  There 
is  no  evidence  to  suggest  that 
competition  in  the  United  States  steel 
wire  rope  industry  is  any  more  fierce 
than  in  past  yeers,  during  which  Chun 
Kee  increased  its  sales  of  steel  wire  in 
the  United  States  and  Manho's  sales 
volume  has  fluctuated,  both  without 
selling  at  prices  below  normal  value. 
Further,  both  Chun  Kee  and  Manho  sell 
steel  wire  rope  in  countries  other  than 
the  Republic  of  Korea  and  the  United 
States  and  are  not  solely  dependent  on 
the  United  States  for  financial  viability 
as  suggested  by  the  Committee.  See 
Home  Market  and  Export  Price 
Verification  of  Chun  Kee  Steel  &-  Wire 
Rope  Company  at  3  and  HM  and  Export 
Price  Verification  of  Manho  Rope  fi- 
Wire.  Ud.  at  3. 

While  the  Committee  argues  that  the 
volatility  of  the  Korean  won  and  a 
possible  future  appreciation  of  the 
Korean  won  make  it  difficult  to 
conclude  that  it  is  not  likely  that  these 
respondents  will  resume  sales  at  less 
than  normal  value,  neither  Chun  Kee 
nor  Manho  have  had  above  de  minimis 
weighted-average  dumping  margins  over 
the  past  three  reviews  during  which  the 
Korean  won  has  appreciated  against  the 
U.S.  dollar.  During  a  period  of  a 
depreciating  Korean  won,  as  the 
Committee  acknowledged  has  occurred 
since  the  end  of  this  review  period, 
there  is  even  less  pressure  to  engage  in 
less-than-normal-value  pricing.  Given 
that  the  past  appreciation  of  the  Korean 
won  did  not  cause  Chun  Kee  and 
Manho  to  sell  steel  wim  in  the  United 
States  at  prices  below  normal  value,  we 
have  no  basis  to  conclude  that  a 
possible  currency  appreciation  in  the 
future  will  cause  them  to  change  their 
pricing  practices.  See  Fresh  Cut  Flowers 
at  63825.  Further,  while  in  Brass  Sheet 
and  Strip  we  acknowledged  that  the 
continued  strengthening  of  the  home 
market  currency  provides  an  impetus  to 
resume  sales  at  less  than  normal  value 
in  the  absence  of  an  antidumping  duty 
order,  this  was  only  one  of  many 
reasons  to  deny  revocation  of  the 
antidumping  duty  order.  We  stated  in 
Brass  Sheet  and  Strip  that  the  exchange 
rate  trend  was  one  element  in 
determining  the  likelihood  of 
resumption  of  sales  at  less  than  normal 
value.  Further,  in  Brass  Sheet  and  Strip, 
we  were  concerned  with  a  continuing 
strengthening  of  the  home  market 
currency  whereas  in  this  case  the 
Korean  won  is  currentiy  depreciating 
relative  to  the  U.S.  dollar.  See  Brass 
Sheet  and  Strip,  61  PR  at  49731.  The 
present  case  is  also  distinct  from 


Titanium  Sponge,  where  at  the  time  of 
the  decision  not  to  revoke  the 
antidumping  duty  order  the  Japanese 
yen  was  appreciating  against  the  U.S. 
dollar. 

Regarding  the  fluctuations  of  the 
Korean  won  against  the  Japanese  yen  as 
an  influence  on  respondents'  costs,  the 
Committee  did  not  point  to  any 
evidence  on  the  record  in  this  review 
that  Chim  Kee  or  Manho  purchased  any 
inputs  of  steel  wire  rope  from  Japan. 
Ftirther,  the  Committee  acknowledges 
that,  since  the  1994/95  period,  the 
Korean  won  has  appreciated  against  the 
Japanese  yen,  thereby  making  purchases 
of  Japanese  inputs  less  expensive.  For 
the  three  consecutive  review  periods 
and  during  the  volatility  of  the  Korean 
won  against  the  Japanese  yen,  we  have 
consistently  calculated  a  zero-percent 
weighted-average  diunping  margin  for 
Manho  and  a  0.01  percent  weighted- 
average  dumping  margin  for  Chun  Kee. 
Finally,  any  changes  in  respondents' 
input  costs  due  to  currency  fluctuations 
would  be  reflected  in  both  the  home 
market  and  U.S.  prices. 

Moreover,  the  Committee  provides  no 
support  for  its  claim  that,  because  we 
have  found  Chun  Kee  and  Manho  to 
have  sold  steel  wire  rope  at  prices  below 
cost  in  the  home  market,  they  are  likely 
to  sell  at  prices  at  less  than  foir  value 
in  the  future.  All  of  the  evidence  in  this 
case,  as  mentioned  above,  leads  us  to 
believe  that  it  is  not  likely  that  Chim 
Kee  and  Manho  will  sell  at  prices  below 
the  normal  value  in  the  future. 

Finally,  the  Committee  is  incorrect  in 
citing  Titanium  Sponge  to  argue  that  the 
Department  must  consider  the  fact  that 
Chun  Kee's  weighted-average 
antidumping  duty  margin  has  been  de 
minimis  rather  than  zero  in  denying 
revocation  to  Chun  Kee.  Titanium 
Sponge  does  not  imply  that  a  de 
minimis  margin  should  be  treated  as 
anything  other  than  equivalent  to  a  zero 
mai'gin  for  the  purposes  of  eligibility  for 
revocation.  In  Titanium  Sponge,  53  FR 
at  26100,  we  stated  only  that  the 
contributing  factors  to  our  decision  not 
to  revoke  the  antidumping  duty  order 
include  "the  large  surplus  of  titanium 
sponge  inventories,  the  decline  in 
purchasing  power  of  the  dollar  against 
the  yen,  and  the  minimal  pricing 
diflerential  currentiy  existing  between 
the  U.S.  and  domestic  market."  In  fisct, 
in  Color  TVs.  55  FR  at  47097,  the 
Department  stated  that  it  "considers  a 
de  minimis  margin  to  be  equivalent  to 
a  zero  margin,  and  a  weighted-average 
de  minimis  margin  to  be  equivalent  to 
zero  for  all  sales,  reganUeM  of  the  actual 
margin  on  individual  sales,  for  purposes 
of  eligibility  of  revocation." 


Chtm  Kee  and  Manho  have  each  met 
the  requirement  established  by  our 
reg\ilations  of  de  minimis  margins  for 
the  requisite  consecutive  number  of 
years.  In  addition,  each  has  agreed  to 
immediate  reinstatement  in  the  order  if 
we  conclude  that  subsequent  to  the 
partial  revocation  of  the  order,  the 
particular  respondent  sold  the 
merchandise  at  less  than  normal  value. 
Finally,  based  on  the  evidence  on  the 
record  of  this  review  and  conclusions 
drawn  from  our  experience  with  these 
respondents  in  prior  reviews,  we 
conclude  that  it  is  not  likely  that  in  the 
future  these  respondents  will  sell  the 
subject  merchandise  at  less  than  normal 
value.  Therefore,  we  are  revoking  the 
order  with  respect  to  Chun  Kee  and 
Manho. 

Comment  2:  The  Committee  claims 
that,  because  the  Department  performed 
the  arm's-length  test  on  a  customer- 
specific  basis  by  comparing  the  average 
net  price  to  affiliated  parties  against 
prices  \o  unaffiliated  parties,  the 
Department  used  sales  to  affiliated 
parties  which  were  found  not  to  be 
arm's-length  transactions  in  its 
calculation  of  normal  value.  The 
Committee  asserts  that  the  Dejjartment 
must  examine  home  market  sales  to 
affiliated  parties  on  a  transaction-by- 
transaction  basis  and  exclude  those 
particular  sales  which  are  found  not  to 
be  arm's-length  transactions.  The 
Committee  maintains  that  the  inclusion 
of  such  sales  is  violative  of  the 
controlling  regulation,  precedent  and 
the  proposed  regulations  (citing  19  CFR 
353.45(a),  19  CFR  351.403  (proposed 
regulation),  and  Welded  Carbon  Steel 
Pipe  and  Tube  Products  From  Turkey: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  55  FR  42230 
(October  18, 1990)  [Pipe  and  Tube)). 
The  Committee  asserts,  therefore,  that 
the  Department  must  recalculate  NV 
excluding  such  sales  by  Chun  Kee.  The 
Committee  notes  an  apparent 
discrepancy  between  the  preliminary 
results  analysis  meqiorandum  and  the 
notice  of  Preliminary  Results,  the  latter 
of  which  suggests  such  sales  were 
excluded. 

Respondents  assert  that  sales  to 
affiliated  parties  are  not  automatically 
removed  from  consideration  as  part  of 
the  home  market  sales  database  and  are 
included  in  the  margin  calculation  as 
long  as  they  are  deemed  to  be  arm's- 
length  transactions  [citing  Connors  Steel 
Company  v.  United  States,  527  F.  Supp. 
350,  354  (CIT  1981),  and  Usinor  Sacilor 
et  al.  V.  United  States.  872  F.  Supp. 
1000, 1002  (OT  1994)  [Usinor)). 
Respondents  state  that  the  Department's 
99.5%  arm's-length  test,  which 
compares  the  customer-specific  average 


prices  at  which  the  respondent  sells  to 
affiliated  and  unaffiliated  customers,  is 
well  established  and  note  that  Chun 
Kee's  sales  passed  the  test  [citing 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  From 
Japan,  and  Tapered  Roller  Bearings, 
Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
From  Japan:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews,  61  FR  57391, 
57393  (November  6,  1996)  [TRBs 
Prelim.)).  Respondents  maintain  that  the 
Department  uses  customer-specific 
averages  rather  than  individual  sales  to 
ensure  that  the  comparison  is  not 
distorted  by  normal  price  fluctuations. 
Respondents  note  that  this  practice  has 
been  upheld"  by  the  Court  of 
International  Trade  (CIT). 

Department's  Position:  We  disagree 
with  the  Conunittee  that  we  must 
perform  the  arm's-length  test  on  a 
transaction-by-transaction  basis. 
Performing  the  test  in  such  a  manner 
would  conflict  with  our  long-standing 
practice  of  using  customer-specific 
weighted-average  prices  [see,  e.g.. 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  60  FR  10900,  10946  and 
10947  (February  28. 1995);  Industrial 
Phosphoric  Acid  From  Belgium;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  51424, 
51425  (October  2.  1996);  TRBs  Prelim., 
61  FR  at  57393-94).  The  Committee's 
reliance  on  Pipe  and  Tube  to  support  its 
position  that  average  prices  caimot  be 
used  in  an  arm's-length  test  is 
misplaced.  In  Pipe  and  Tube,  55  FR  at 
42231,  we  merely  confirmed  our 
practice  of  disregarding  sales  not  made 
at  arm's  length;  we  did  not  expound  on 
the  methodology  for  determining  the 
arm's-length  nature  of  such  sales. 

In  addition,  the  CIT  has  impliciUy 
approved  of  our  use  of  weighted-average 
prices  to  conduct  the  test  In  Usinor.  we 
used  the  same  arm's-length  test  as  in  the 
instant  review.  In  finding  the 
Department's  application  of  the  arm's- 
length  test  reasonable  on  other  grounds, 
the  QT  implicitiy  approved  of  the 
Department's  practice  of  weight- 
averaging  prices  [Usinor.  872  F.  Supp.  at 
1002-04).  We  believe  that  our 
application  of  the  test  is  reasonable  and 
have  maintained  our  approach  for  the 
final  results. 

Comment  3:  The  Committee  argues 
that  the  Department's  use  of  a  1.51 
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percent  dumping  margin  as  adverse 
facts  available  for  Boo  Kook,  Dong-Il 
and  Yeonsin  undercuts  the  cooperation- 
inducing  purpose  of  the  facts-available 
provision  of  the  statute.  The  Conmiittee 
contends  that,  instead  of  using  the 
highest  rate  available  from  any  prior 
segment  of  the  proceeding,  the 
Department  should  apply  a  dumping 
rate  based  on  the  rate  calculated  in  die 
petition  of  the  original  investigation 
(148.94  percent)  or  the  calcidations  set 
forth  in  the  Committee's  submissions  to 
the  Department  in  the  1994/95 
administrative  review  (23.5  percent). 

The  Committee  states  that,  pursuant 
to  section  776(a)  of  the  Act,  if  the 
Department  finds  that  an  interested 
party  has  not  cooperated  with  the 
Department's  request  for  information, 
the  Department  may  use  an  inference 
that  is  adverse  to  the  interests  of  that 
party  in  selecting  from  facts  available; 
further,  this  adverse  inference  may  be 
based  on  information  derived  from  the 
petition  or  any  other  information  placed 
on  the  record.  The  Committee  also 
contends  that  the  SAA  states  that  the 
Department  does  not  need  to  prove  that 
the  facts  available  that  it  selects 
constitute  the  best  alternative,  but  that 
the  facts  available  need  only  to  be 
information  or  inferences  which  are 
reasonable  to  use  under  the 
circvunstances  [citing  H.R.  Doc.  316, 
Vol.  1, 103d  Cong.,  2d  sess.  870  (1994)). 

The  Committee  states  that  the  SAA 
provides  that  the  Department  may 
employ  an  adverse  inference  about 
missing  information  to  ensure  that  the 
non-responding  party  does  not  obtain  a 
more  favorable  result  by  failing  to 
cooperate  that  if  it  had  cooperated  fully. 
It  argues  that  it  is  apparent  that 
continuing  use  of  the  1.51  percent  rate 
has  failed  to  achieve  the  cooperation- 
inducing  purpose  of  the  facts-available 
rule.  The  Committee  argues  that  Boo 
Kook,  Dong-U  and  Yeonsin  have 
expressly  fiiiled  to  cooperate  with  the 
Department's  request  for  information 
and  have  never  submitted  a  response  to 
the  E)epartment's  questioimaire  in  the 
three  reviews  of  this  antidumping  duty 
order.  It  further  claims  that  the  1.51 
facts-available  rate  that  the  three 
companies  have  received  has  remained 
low  enough  to  encourage  them  not  to 
respond  to  the  Department's  requests  for 
information.  The  Committee  also  argues 
that  the  Department's  rigid  application 
of  the  facts-available  methodology 
employed  in  prior  reviews  provides  a 
safe  harbor  for  the  companies  that  did 
not  respond  in  this  proceeding  and 
allows  the  respondent  to  control  the 
proceeding.  The  Committee  cites 
Olympic  Adhesives,  Inc.  v.  United 
States.  899  F.2d  1565. 1571-72  ffed. 


Cir.  1990)  [Olympic  Adhesives),  in 
arguing  that  parties  should  not  be 
allowed  to  control  the  magnitude  of  the 
diunping  margin  by  selectively 
providing  the  Department  with 
information. 

Department's  Position:  We  disagree 
with  the  Committee  that  reliance  on  the 
petition  rate  from  the  original 
investigation  or  petitioner-supplied  data 
from  the  1994/95  review  as  a  basis  for 
facts  available  would  be  appropriate  in 
the  context  of  this  review. 

The  Department  has  broad  discretion 
in  determining'what  constitutes  facts 
available  in  a  given  situation.  Krupp 
StahlAG  V.  United  States.  822  F.  Supp~ 
789,  792  (OT  1993);  see  also  Allied- 
Signal  Aerospace  Co.  v.  United  States. 
996  F.2d.  1185,  1191  (Fed.  Cir.  1993) 
("[bjecause  Congress  has  'explicitly  left 
a  gap  for  the  agency  to  fill'  in 
determining  what  constitutes  the  (best 
information  available],  the  ITA's 
construction  of  the  statute  must  be 
accorded  considerable  defiarence." 
citing  Chevron  U.S.A.,  Inc.  v.  Natural 
Resources  Defense  Council,  Inc.,  467 
U.S.  837,  833-44  (1984)). 

In  any  given  review,  a  respondent  will 
have  knowledge  of  the  antidiunping 
rates  from  the  investigation  and  past 
reviews  but  not  of  the  rates  that  will  be 
established  in  the  ongoing  review. 
Because  imder  our  facts-available  policy 
we  consider  the  highest  rate  from  die 
current  review  as  one  p>ossible  source  of 
facts  available,  potentially 
tmcooperative  respondents  will 
generally  be  less  able  to  predict  their 
fiurts-available  rate  as  the  number  of 
participants  in  the  ongoing  review 
increases.  Thus,  respondents  that  do  not 
p>articipate  and  receive  their  own  known 
rates  risk  receiving  a  potentially  much 
higher  unknown  rate.  Accordingly,  this 
uncertainty  in  the  facts-available  rate 
which  may  be  selected  ordinarily 
satisfies  the  cooperation-inducing 
function  of  the  &cts-available  provision. 

In  addition,  respondents  have  an 
incentive  to  respond  to  our  request  for 
information  because  of  the  possibility  of 
eventual  revocation  o^the  antidumping 
duty  order  with  respect  to  the  company. 
A  respondent  with  a  rate  above  de 
minimis  that  does  not  participate  in  the 
administrative  review  is  not  eligible  for 
revocation.  Hence,  a  further  reason  the 
rate  assigned  to  uncooperative 
respondents  in  reviews  in  accordance 
with  our  practice  may  be  considered 
adverse  because  it  residts  in 
respondents  with  a  rate  above  de 
minimis  remaining  subject  to  the  order 
without  eligibilitv  for  revocation. 

We  recognize  tnat  there  are  instances 
in  which  the  uncooperative  rate 
resiUting  from  our  standard 
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methodology  may  not  induce 
respondents  to  cooperate  in  subsequent 
segments  of  the  proceeding.  We 
recognize  that  this  case  may  be  an 
instance  where  our  methodology  may 
no  longer  be  inducing  cooperation; 
however,  we  are  unable  to  make  such  a 
determination  based  on  the  fiacts  of  this 
record. 

The  few  cases  in  which  we  have  not 
relied  on  our  standard  approach  have 
involved  an  extremely  limited  number 
of  participants  and,  therefore,  a 
consequently  small  number  of  rates 
available  for  use  as  a  basis  for  the 
uncooperative  rate. '  For  instance,  in 
Sodium  Thiosulfate  from  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  59  PR  12934  (March  8.  1993) 
(Sodium  Thiosulfate),  we  used 
information  supplied  by  the  {jetitioner 
to  establish  the  uncooperative  rate  for 
the  only  respondent  that  had  shipments 
of  subject  merchandise  during  the  POR. 
Similarly,  in  Silicon  Metal  From 
Argentina:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  58  FR  65336.  65337  (December 
14,  1993)  (Silicon  ^4etaI),  we  resorted  to 
petitioner-supplied  data  where  we  had 
a  calculated  rate  for  only  one  firm:  "(i]n 
this  instance,  we  have  only  Andina's 
rate  from  the  LTFV  investigation  *  *  *. 
Because  Andina's  rate  is  also  the  'all 
other'  rate,  Silarsa  would  be  assured  a 
rate  no  higher  than  Andina's,  the  only 
respondent  who  cooperated  fully  with 
the  Department  in  this  administrative 
review  The  use  of  the  uncooperative 
BIA  methodology,  in  this  instance, 
restricts  the  field  of  potential  BIA  rates 
to  the  rate  established  for  one  firm." 
Silicon  Metal.  58  FR  at  65336  and  65337 
(emphasis  added). 

Our  determination  in  Certain 
Malleable  Cast  Iron  Pipe  Fittings  from 
Brazil:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  60  FR 
41876  (August  14.  1995)  (Pipe  Fittings], 
is  a  further  example  of  a  situation  in 
which  the  circimistances  of  the  case 
clearly  demonstrated  that  the 
uncooperative  rate  was  not  sufficient  to 
induce  the  respondent  to  cooperate.  In 
Pipe  Fittings,  we  applied  a  petition- 
based  rate  to  a  non-responsive  company 
that  was  the  only  comp>any  to  have  ever 
been  investigated  or  reviewed:  "(we] 
have  only  calculated  one  margin,  which 
was  in  the  LTFV  investigation.  Due  to 


'  As  ootad.  although  we  have  explained  our 
practics  in  tenna  of  a  two-bend  methodology  in 
pre-URAA  reviews,  the  caaaa  where  we  deviated 
from  this  approach,  as  cited  by  the  Committee, 
involved  fint-uer.  uncooperative  respoodaoU.  and 
our  practice  reguding  the  denvatioo  of  the 
dumping  tamffn  Mngnad  to  uncoopatatiYe 
companies  has  ool  i 


the  unusual  situation,  we  have 
determined  to  use  as  BIA  the  simple 
average  of  the  rates  firom  the  petition. 
•   *   *  In  not  responding  to  our  requests 
for  information,  Tupy  could  be  relying 
upon  our  normal  BIA  practice  to  lock  in 
a  rate  that  is  capped  at  its  LTFV  rate" 
(see  Pipe  Fittings,  61  FR  at  41877-78). 

The  concern  in  such  cases  with 
respect  to  the  uncooperative-rate 
methodology  is  that  the  lack  of  past 
rates,  as  well  as  the  small  number  of 
participants  in  the  ciirrent  review,  could 
allow  a  respondent  in  such  a  review  to 
manipulate  the  proceeding  by  choosing 
not  to  comply  with  our  requests  for 
information.  In  such  cases  the 
cooperation-inducing  function  of  the 
facts-available  provision  of  the  Act  may 
not  be  achieved  by  use  of  the 
uncooperative-rate  methodology,  in 
which  case  the  Department  will  resort  to 
alternatives  sources  in  determining  the 
appropriate  rate  for  uncooperative 
respondents.  That  is  not  to  say  that  we 
will  deviate  from  our  standard 
uncoof)erative-rate  methodology  only 
when  those  case  facts  are  present. 

These  cases  establish  that  we  will 
consider,  on  a  case-by-case  basis  as 
appropriate,  petitioner-supplied  data  in 
situations  involving  a  number  of 
calculated  rates  insufficient  to  induce 
cooperation  by  respondents  in  the 
proceeding.  Unlike  the  instant  case,  in 
these  cases,  we  did  not  have  rates  for 
more  than  one  company  and  therefore 
determined  that  the  use  of  a  BIA  rate 
higher  than  the  highest  rate  in  the 
history  of  the  case  was  appropriate  to 
encoiuage  future  cooperation.  However, 
as  expressed  above,  this  case  may  be  an 
instance  where  deviation  from  our 
standard  uncooperative-rate 
methodology  might  be  appropriate  with 
the  proper  facts  of  record. 

While  the  Committee  cites  Olympic 
Adhesives  in  support  of  its  position  that 
a  party  should  not  be  allowed  to  control 
the  proceeding  by  using  evasive  tactics, 
this  case  essentially  addresses  whether 
a  company  should  be  assigned  facts 
available  (formerly  the  best  information 
available)  and  not  the  magnitude  of  the 
facts-available  rate  as  is  the  issue  in  this 
case.  In  the  instant  case  we  are  assigning 
facts  available  to  the  three  above- 
mentioned  companies,  whereas  in 
Olympic  Adhesives  the  court  found  that 
we  should  not  apply  facts  available  to 
the  participating  company  in  the 
relevant  case. 

Because  we  have  calculated  rates  from 
three  companies  in  the  LTFV  final 
determination,  eight  companies  in  the 
1992/94  review,  six  companies  in  the 
1994/95  review,  and  six  companies  in 
this  review,  the  concern  over  potential 
manipulation  of  antidumping  rates  cited 


in  Sodium  Thiosulfate.  Silicon  Metal, 
and  Pipe  Fittings  is  less  likely  to  be 
present  in  this  review.  As  mentioned 
above,  based  on  the  facts  of  this  record, 
we  feel  that  the  facts-available  rate  in 
this  case  satisfies  the  cooperation- 
inducing  function  of  the  facts-available 
provision  and  does  not  allow  the  three 
non-responding  companies  in  this 
review  to  control  the  proceeding. 
However,  the  fects-available  rate 
available  to  us  in  this  review  may  no 
longer  be  having  the  desired  effect  of 
inducing  cooperation  by  potential 
respondents.  Therefore,  in  the  event  a 
subsequent  review  is  conducted,  we 
will  collect  information  bearing  oh  this 
issue  to  permit  us  to  make  a 
determination  on  the  cooperation- 
inducing  effisct  of  our  rate  and,  if 
necessary,  adjust  our  rate  accordingly. 

Final  Results  of  Review 

We  determine  the  following 
percentage  weighted-average  margins 
exist  for  the  period  March  1.  1995. 
through  February  29. 1996: 


Manufacturer/exporter 


Boo  Kook  Corporation  

Chun  Kee  Steel  &  Wire  Rope 

Co.,  Ltd 

Chung  Woo  Rope  Co.,  Ltd 

Dong-ll  Steel  Manufacturing 

Co.,  Ltd 

Hanboo  Wire  Rope,  Inc 

Kumho  Wire  Rope  Mfg.  Co.. 

Ltd  

Manho  Rope  &  Wire,  Ltd 

Myung  Jin  Co 

Seo  Jin  Rope  

Ssang  Yong  Steel  Wire  Co.. 

Ltd  

Sung  Jin 

Yeonsin  Metal 


Margin 
(percent) 


1.51 

0.01 
0.24 

1.51 
1.51 

0.01 

0.00 

M.51 

1.51 

0.01 
0.03 
1.51 


^  No  shipments  subject  to  this  review.  Rale 
is  from  tt>e  last  relevant  segment  of  the  pro- 
ceeding in  which  the  firm  had  shipments/sales. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  and  normal  value  may  vary 
bom  the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act.  (1)  For 
Chun  Kee  and  Manho,  the  revocation  of 
the  antidumping  duty  order  applies  to 
all  entries  of  subject  merchandise 
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entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  March  1, 
1996.  The  Department  will  order  the 
suspension  of  liquidation  ended  for  all 
such  entries  and  will  instruct  the 
Customs  Service  to  release  any  cash 
deposits  or  bonds.  The  Department  will 
further  instruct  the  Customs  Service  to 
refund  with  interest  any  cash  deposits 
on  post-March  1, 1995  entries.  (2)  The 
cash  deposit  rates  for  the  other  reviewed 
companies  will  be  those  rates 
established  above  (except  that,  if  the 
rate  for  a  firm  is  de  minimis,  i.e.,  less 
than  0.5  percent,  a  cash  deposit  of  zero 
will  be  required  for  that  fiitn).  (3)  For 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period.  (4)  If  the  exporter  is 
not  a  finn  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise.  (5)  If  neither  the  exporter 
nor  the  manufacturer  is  a  firm  covered 
in  this  or  any  previous  review  or  the 
original  investigation,  the  cash  deposit 
rate  will  be  1.51  percent,  the  "All 
Others"  rate  established  in  the  LTFV 
Final  Determination  (58  FR  11029). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  imder  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  emtidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
and  751(d)  of  the  Act  (19  U.S.C. 
1675(aMl))  and  19  CFR  353.22  and  19 
CFR  353.25. 


Dated:  April  2,  1997. 
Robert  S.  LaRosM. 

Acting  Assistant  Secretary,  for  Import 
Administration . 

[FR  Doc.  97-9114  FUed  4-8-97;  8:45  am] 

BIUMO  OOOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

U.S.  Automotive  Parts  Advisory 
Committee;  Closed  Meeting 

AGENCY:  International  Trade 
Administration.  Commerce. 
ACTION:  Closed  meeting  of  U.S. 
Automotive  Parts  Advisory  Committee. 

SUMMARY:  The  U.S.  Automotive  Parts 
Advisory  Conmiittee  (the  "Committee") 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  Reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S. -made  auto 
parts  and  accessories  in  Japanese 
markets;  (2)  assists  the  Secretary  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S.-made  auto  parts 
in  Japanese  markets,  including  the 
formation  of  long-term  supplier 
relationships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S.-made 
auto  parts  to  Japanese  markets;  (4) 
advises  the  Secretary  during 
consultations  with  the  Government  of 
Japan  on  these  issues;  and  (5)  assists  in 
establishing  priorities  for  the 
Department's  initiatives  to  increase 
U.S.-made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  will 
discuss  specific  trade  and  sales 
expansion  programs  related  to  U.S.- 
Japan automotive  parts  policy. 
DATE  AND  LOCATKM:  The  meeting  will  be 
held  on  April  28, 1997  from  10:30  a.m. 
to  3  p.m.  at  the  U.S.  Dep>artment  of 
Commerce  in  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Reck.  Office  of  Automotive 
A&irs,  Trade  Development,  Room 
4036,  Washington,  DC.  20230, 
telephone:  (202)  482-1418. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Coimsel  formally  determined  on  July  5, 
1994,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Act.  as  amended,  that 
the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
subcommittee  thereof,  dealing  with 
privileged  or  confidential  commercial 


information  may  be  exempt  from  the 
provisions  of  the  Act  relating  to  open 
meeting  and  ptiblic  p>articipation  therein 
becaiise  these  items  are  concerned  with 
matters  that  are  within  the  purview  of 
5  U.S.C.  552b  (c)  (4)  and  (9)  (B).  A  copy 
of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
cop]ring  in  the  Department  of  Commerce 
Records  Inspection  Facility,  Room  60*^0^ 
Main  Commerce. 

Dated:  April  2,  1997. 
Henry  P.  MisiKO, 

Director,  Office  of  Automotive  Affairs. 
[FR  Doc.  97-4084  Filed  4-«-«7;  8:45  ami 

BKUNQ  OOK  )81»-0n-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Progranw  and  National 
Estuarine  Resaarch  Rsserves 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management.  National  Ocean 
Service.  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  Availability  of 
Evaluation  Final  Findings. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  final  evaluation 
findings  for  the  Virginia,  Maine,  New 
Hampshire.  Rhode  Island,  and  Oregon 
Coastal  Management  Programs,  and 
Sapelo  Island  (Georgia)  National 
Estuarine  Research  Reserve  (NERR). 
Sections  312  and  315  of  the  Coastal 
2k>ne  Management  Act  of  1972  (CZMA), 
as  amended,  require  a  continuing 
review  of  the  performance  of  coastal 
states  with  respect  to  approved  coastal 
management  programs  and  the 
operation  and  management  of  NERRs. 

The  Stat^  of  Virginia,  Maine.  New 
Hampshire.  Rhode  Island,  and  Oregon 
were  foimd  to  be  implementing  and 
enforcing  ^eir  Federally  approved 
coastal  management  programs, 
addressing  the  national  coastal 
management  objectives  identified  in 
CZMA  section  303(2)(A^-(K).  and 
adhering  to  the  programmatic  terms  of 
their  financial  a-ssistance  awards. 

Sapelo  Island  NERR  was  found  to  be 
adhering  to  programmatic  requirements 
of  the  NERR  system.  Copies  of  these 
final  evaluation  findings  may  be 
obtained  upon  written  request  from: 
Vickie  Allin.  Chief.  Policy  Coordination 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management.  NOS/NOAA, 
1305  East-West  Highway,  11th  Floor. 
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Silver  Spring,  N4arylaiid  20910  (301) 
713-3087x126. 

(Fed«r»l  Domestic  Axsistance  Catalog  11.419. 
Coastal  Zone  Management  Program 
Administration] 

Dated:  April  2.  1997. 
Datid  L.  ETana. 

Acting  Deputy  Aasistant  Administrator. 
[FJl  Doc  97-9111  Filed  4-»-97;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

NatkmaJ  Oceanic  and  Atmospheric 
Administration 

[LO.  (»2S87A] 

Endangered  Spades;  Permits 

AGENCY:  National  Marine  Fishmas 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

for  a  modification  to  permit  *875 

(P774). 


:  Notice  is  hereby  given  that 
the  National  Marine  Fisheries  Service, 
Northeast  Fisheries  Science  Center 
(NEFSC)  (P774)  has  applied  in  due  form 
for  a  modification  of  scientific  research 
permit  #875. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before  May  9, 
1997. 

AOOAESSES:  The  application  and  related 
documents  are  available  for  review  by 
appointment  in  the  following  offices: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Hwy.,  Room 
13307,  Silver  Spring,  MD  20910-3226 
(301-713-1401);  and 

Director,  Northeast  Region,  NMFS, 
One  Blackburn  Drive.  Gloucester.  MA 
01930-2298  (508-281-9250). 

Written  comments,  or  requests  for  a 
public  hearing  on  this  application 
should  be  submitted  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources. 
<UPP1.£MENTARY  SrOfMA-nON:  The 
National  Marine  Fisheries  Service, 
NEFSC  (P774)  requests  a  modification  to 
permit  #875  under  the  authority  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-227). 

Currentiy.  the  applicant  is  authorized 
to  take  listed  loggerhead  (Caretta 
caretta).  leatherbeck  [Dermochelys 
coriacea),  Kemp's  Ridley  [Lepidochelys 
kempi],  hawksbill  (Eretmochefys 
imbricata),  and  green  (Chelonia  mydas) 
sea  txutles  which  have  been  incidoitally 


taken  in  commercial  fishing  operations 
within  U.S.  waters  of  the  Atiantic  Ocean 
and  Gulf  of  Mexico  for  the  purposes  of 
scientific  research.  The  applicant  has 
requested  an  increase  in  take  of 
leatherbeck  (Dermochelys  coriacea) 
tiulles  bom  20  to  85  turtles  per  year. 
Additionally,  the  applicant  has 
requested  authorization  to  obtain  blood 
samples  from  turtles  incidentally 
captured  in  the  pelagic  drift  gillnet 
swordfish  fishery  for  purposes  of  health 
assessment  and  genetics  research.  Those 
individuals  requesting  a  hearing  should 
set  out  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate  (see  ADOflESSES). 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Dated:  April  3,  1997 
Robert  C  Zkibro, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[PR  Doc.  97-9017  Filed  4-8-47;  8:45  am] 
muMtaooat  ssio-o-f 


DEPARTMENT  OF  COMMERCE 

Natfcxial  Oceanic  and  Atmospheric 
Administration 


[L0.040297E] 

Endangered  Speciea;  Permits 

AOBICY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  an  application  for 

modification  2  to  scientific  research 

permit  994  (P497D). 

SUMMARY:  Notice  is  hereby  given  that 
the  Idaho  Coop)erative  Fish  and  Wildlife 
Research  Unit  at  Moscow,  ID  (ICFWRU) 
has  applied  in  due  form  for  a 
modification  to  a  permit  that  authorizes 
a  take  of  endangered  and  threatened 
species  for  the  purpose  of  scientific 
research. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  receivmi  on  or  before  May  9, 
1997. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review  in 
the  following  offices,  by  appointment 

Office  of  Protected  Resources.  F/PR3, 
NMFS,  1315  East- West  Highway,  Silver 


Spring,  MD  20910-3226  (301-713- 
1401):  and 

Envinmmental  and  Technical 
Services  Division.  525  NE  Oregon 
Street,  Suite  500,  Portland,  OR  97232- 
4169  (503-230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Environmental  and  Technical 
Services  Division  in  Portiand.  OR. 

SUPPLEMENTARY  INFORMATION:  ICFWRU 
requests  a  modification  to  a  permit 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

Permit  994  currentiy  authorizes 
ICFWRU  (P497D)  takes  of  adult, 
endangered.  Snake  River  sockeye 
salmon  (Oncorhynchus  nerka)  and 
adult,  threatened.  Snake  River  spring/ 
summer  and  fall  chinook  salmon 
(Oncorhynchus  tshawytscha)  associated 
with  a  study  designed  to  assess  the 
passage  success  of  migrating  adult 
salmonids  at  the  four  dams  and 
reservoirs  in  the  lower  Columbia  River 
in  the  Pacific  Northwest,  evaluate  fish 
responses  to  specific  flow  and  spill 
conditions,  and  evaluate  measures  to 
improve  passage.  For  modification  2, 
ICFWRU  requests  an  increase  in  the  take 
of  adult,  threatened,  Snake  River  spring/ 
summer  chinook  salmon  and  adult, 
threatened.  Snake  River  fall  chinook 
salmon  associated  with  a  study 
designed  to  determine  if  adult  salmon 
successfully  return  to  natal  streams  or 
hatcheries  and  if  homing  is  affected  by 
mode  of  seaward  migration  (in-river 
versus  transport).  ESA-listed  adult 
salmon  are  proposed  to  be  captured  at 
Lower  Granite  Dam  in  WA, 
anesthetized,  fitted  with  radio 
transmitters  and  identifier  tags,  allowed 
to  recover  from  the  anesthetic,  and 
released.  Once  returned  to  the  river, 
ESA-listed  adult  fish  will  be  tracked 
electronically  to  hatcheries  and 
spawning  groimds.  Modification  2  is 
requested  to  be  valid  in  1997  only. 
Permit  994  expires  on  December  31, 
2000. 

Those  individuals  requesting  a 
hearing  (see  ADDRESSES)  should  set  out 
the  specific  reasons  why  a  hearing  on 
this  application  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 
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Dated:  April  3, 1997. 
Joaeph  R.  Bhun, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  97-9018  Filed  4-8-97;  8:45  am) 
BILUNQ  CODE  3610-22-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Permanent  Exemption  of  "Fashion 
Samples"  From  Visa  and  Quota 
Requirements 

April  4, 1997 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  exempting 
"fashion  samples"  from  visa  and  quota 
requirements. 

EFFECTIVE  DATE:  April  11,  1997 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Fennessy,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  ISS-i). 

A  notice  published  in  the  Federal 
Register  on  February  6, 1996  (61  FR 
4418)  announces  a  temporary 
exemption  from  visa  and  quota 
requirements  for  textile  and  apparel 
articles  described  as  "fashion  samples." 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that,  effective  on  April 
11, 1997,  textile  and  apparel  articles 
described  as  "fashion  samples"  which 
are  produced  or  manufactured  in 
various  countries  and  entered  into  the 
United  States  for  consumption  shall  no 
longer  be  subject  to  quota  and  visa 
requirements. 

The  term  "fashion  samples"  is  limited 
to' wearing  apparel  and  otiier  textile 
articles  purchased  at  retail  and  not 
imported  in  multiple  units,  i.e.,  no  more 
than  a  single  article  in  a  particular  style 
and/or  color.  These  shipments  must  not 
be  greater  than  twenty-four  (24)  pieces 
and  must  accompany  a  returning  buyer. 
Mail  and  cargo  shipments  would  not  be 


eligible  for  treatment  as  "fashion 

samples." 

TraftLCrtbk, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  fbr  tlie  baplemeatation  of  Textile 
Agreements 

April  4, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washing^n,  DC 
20229. 

Dear  Conunissioner  This  directive 
amends,  but  does  not  cancel,  all  import 
control  directives  issued  to  you  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  This  directive  also 
amends,  but  does  not  cancel,  ail  visa 
requirements  for  all  countries  for  which  visa 
arrangements  are  in  place  with  the  United 
Sutes. 

Effective  db  April  11, 1997,  you  are 
directed  to  no  longer  require  a  visa  for  textile 
and  apparel  articles  described  as  "fashion 
samples"  which  are  produced  or 
manufactiued  in  various  countries  and 
entered  into  the  United  States  for 
consumption.  Also,  these  textile  and  apparel 
articles  shall  not  be  subject  to  existing  quota. 

These  textile  and  apparel  items,  frequenUy 
called  buyers  "bshion  samples"  are  limited 
to  textile  and  apparel  items  purchased  at 
retail.  The  "fashion  samples"  must 
accompany  a  buyer  retiuning  to  the  United 
States,  must  not  \ye  more  than  a  single  article 
in  a  ftarticular  style  or  color  and  must  not 
exceed  more  than  24  pieces  total.  Mail  and 
cargo  shipments  would  not  be  eligible  fbr 
treatment  as  "foshion  samples." 

The  Committee  fbr  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  afEairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  97-9069  Filed  4-8-97;  8:45  am] 
BttJJNQCOOE  3610-Cm-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Coffee,  Sugar  &  Cocoa  Exchange,  Inc. 
Update  of  Petition  for  Exemption  From 
the  Dual  Trading  Prohibition  in 
Affected  Contract  Markets 

AGENCY:  Conunodity  Futiues  Trading 

Commission. 

ACTION:  Notice  of  update  of  petition  for 

exemption  &x>m  the  prohibition  on  dual 

trading  in  afiiected  contract  markets. 

SUMMARY:  Coffee,  Sugar  &  Cocoa 
Exchange,  Inc.  ("CSCE"  or  "Exchange") 
has  submitied  an  update  of  its  October 
19, 1993  petition  for  exemption  from  the 
prohibition  against  dual  trading  in 
thirteen  contract  markets.  Copies  of  the 
entire  file,  including  any  future 


submiMions,  will  be  available  to  the 
public  upon  request,  except  to  the 
extent  the  Exchange  has  requested 
confidential  treatment. 
ADDRESSES:  Copies  of  the  file  are 
available  from  the  Office  of  the 
Secretariat,  Comjnodity  Futures  Trading 
Commission,  1155  2l8t  Street,  NW., 
Washington,  DC  20581.  Reference 
should  be  made  to  the  CSCE  dual 
trading  exemption  petition  file. 
FOR  FURTHER  MFORMATION  CONTACT: 
Duane  Andresen,  Special  Counsel,  or 
Evan  Davis,  Staff  Attorney,  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  1155  21st 
Street.  NW.,  Washington,  DC  20581; 
telephone:  (202)  418-5490. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  4j(a)(3)  of  the  Commodity 
Exchange  Act  and  Regulation  155.5 
theretmder,  a  board  of  trade  may  submit 
a  petition  to  the  Commodity  Futures 
Trading  Commission  ("Commission")  to 
exempt  any  of  its  affiected  contract 
markets  (markets  with  an  average  daily 
volume  of  over  8,000  contracts  traded 
for  four  consecutive  quarters)  from  the 
prohibition  against  dual  trading. 
Regulation  155.5(d)(6)  authorizes  the 
Director  of  the  Division  of  Trading  and 
Maricets  to  publish  notice  of  each 
exemption  petition  deemed  complete 
under  Regulation  155.5(d)  and  to  make 
the  petition  available  to  the  public  as 
required  by  section  4j(a)(5)  of  the  Act 

CSCE  originally  submitted  a  petition 
for  dual  trading  exemption  on  October 
19, 1993.  That  petition  was  made 
available  to  the  public  by  a  notice  of 
availability  published  in  the  Federal 
Register  on  December  22, 1993. 
Pursuant  to  a  request  from  the 
Commission,  CSCE  submitted  a  dual 
trading  exemption  petition  update  dated 
March  21, 1997  for  its  contract  markets 
in  sugar  #11,  coffoe  "C"  and  cocoa 
futures  contracts  and  its  options  on 
sugar  #11,  coffee  "C"  and  cocoa  futures 
contracts. 

Copies  of  the  file  containing  all  these 
materials  and  any  future  submissions, 
except  to  the  extent  the  Exchange  has 
requested  confidential  treatment  in 
accordance  with  17  CFR  145.9,  are 
available  for  inspection  at  the 
Commission's  Office  of  the  Secretariat, 
1155  21st  Street,  NW.,  Washngton,  DC 
20581,  and  may  be  obtained  by  mail  at 
that  address  or  by  telephone  at  (202) 
418-5100. 

Petition  materials  subject  to  CSCE's 
request  for  confidential  treatment  may 
be  available  upon  request  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regtilations  thereunder  (17  CFR  part 
145),  except  to  the  extent  they  are 
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entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  FtDI,  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  the  Secretariat  at  the  above 
address  in  accordance  with  1 7  CFR 
145.7  and  145.8. 

The  CSCE  timely  submitted  its 
original  petition  before  October  26, 
1993,  the  effective  date  of  the  dual 
trading  prohibition.  Therefore, 
application  of  the  prohibition  against 
the  contract  markets  covered  by  the 
petition  has  been  suspended  in 
accordance  with  Commission 
Regulation  155.5(d)(5)  and  will  remain 
suspended  until  the  petition  is  acted 
upon. 

Issued  in  Washington.  DC.  on  April  3. 
M97. 

JmbA  Wahb. 

Secretary. 

(FR  Doc  97-8999  Filed  4-»-97:  8:45  am) 

BRJJNG  cooc  a»i-ai-M 


DEPARTMENT  OF  DEFENSE 

Depaftment  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
IMeetlng 

The  1997  Summer  Study  Panel 
Meeting  on  Technology  Thrust  of  the 
HQ  USAF  Scientific  Advisory  Board 
will  meet  on  April  29,  1997  at 
Armstrong  Laboratory,  Brooks  AFB,  TX 
from  8  a.m.  to  5  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefing 
for  the  1997  Sunmier  Study  topic  on 
Expeditionary  Forces. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-6404. 
Carolyn  A  Lnnafiird, 
AJr  Force  Federal  Register  Liaiaon  Officer. 
(FR  Doc.  97-9085  Filed  4-8-97;  8:45  am) 

■UJNQOOOC  ]t1«-*1-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttw  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Maying 

The  1997  Summer  Study  Panel 
Meeting  on  Technology  Thrust  of  the 
HQ  USAF  Scientific  Advisory  Board 
will  meet  on  May  6, 1997  at  Rome 


Laboratory,  Syracuse,  NY  from  8  a.m.  to 
5  p.m. 

The  purpose  of  tiie  meeting  is  to 
gather  information  and  receive  briefing 
for  the  1997  Summer  Study  topic  on 
Expeditionary  Forces. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section  552b 
of  Tide  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-6404. 
Carolyn  A  Lanafbiti. 
Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-9086  Filed  4-»-97:  8:45  am) 
MLUNQ  OOOC  3tie-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

HQ  USAF  Sdanttfic  Advisory  Board 
Meeting 

The  1997  Summer  Study  Panel 
Meeting  on  Technology  Thrust  of  the 
HQ  USAF  Scientific  Advisory  Board 
will  meet  on  May  29,  1997  at  the 
ANSER  Corporation,  1215  Jefferson 
Davis  Highway,  Arlington,  VA  from  8 
a.m.  to  5  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefing 
for  the  1997  Summer  Stiidy  topic  on 
Expeditionary  Forces. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section  552b 
of  Tide  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-6404. 
Carot3rB  A.  Lanafbrd, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-9087  Filed  4-8-97;  8:45  am] 
■ILUNQ  coos  3ai»-01-P 


DEPARTMENT  OF  DEFEf«E 

Department  of  ttie  Army 

Corps  of  Engineers 

Draft  Environmental  Impact  Statement/ 
Environmental  impact  Report  PEIS/ 
BR)  for  ttte  Seven  Oaks  Dam  Water 
Conservation  Feasit>ility  Study,  San 
Bernardino  County,  Caiifomia 

AGENCY:  Army  Corps  of  Engineers,  Los 
Angeles  District,  DoD. 
ACTION:  Notice  of  Availability. 

SUMMARY:  The  Los  Angeles  District 
Corps  of  Engineers  and  San  Bernardino 


County  Flood  Control  District  propose 
establishing  a  seasonal  water 
conservation  and  supply  pool  at  Seven 
Oaks  Dam.  The  study  was  developed  in 
response  to  local  concerns  regarding 
future  water  supply  sources,  given 
continued  regional  population  growth, 
dwindling  imported  water  supplies,  and 
continued  increases  in  the  cost  of  water. 
As  proposed  the  project  would  retain 
water  behind  Seven  Oaks  Dam 
beginning  in  March  through  May  until 
the  target  conservation  pool  elevation  is 
reached,  with  releases  to  the 
downstream  spreading  grounds  from 
Jime  through  September.  Releases 
would  be  made  to  ensure  the 
conservation  pool  is  drained  each  year 
by  September  30,  prior  to  the  winter 
flood  control  season. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  a  copy  of  the  draft  EIS/EIR,  or  for 
additional  information,  please  contact 
Mr.  William  O.  BuUer  at  (213)  452-3845 
or  Mr.  Jared  Miller  at  (213)  452-3837,  or 
by  writing  to  the  U.S.  Army  Corps  of 
Engineers,  Los  Angeles  District  (Attn: 
Mr.  William  O.  Butier,  CESPL-PD-RN, 
Room  14005  or  Attn:  Mr.  Jared  Miller, 
CESPL-PI>-CN,  Room  14062),  P.O.  Box 
532711,  Los  Angeles,  Caiifomia  90053- 
2352. 

SUPPI.EMENTARY  INFORMATION:  No 
significant  short  or  long-term  adverse 
environmental  effects  were  identified  in 
the  draft  EIS/EIR  as  a  result  of 
implementing  or  operating  the  Seven 
Oaks  facility  for  water  conservation 
purposes. 

The  public  review  period  for  the  draft 
EIS/EIR  will  be  for  45  days,  from  April 
15  to  May  29,  1997. 

Scoping:  A  public  scoping  meeting 
was  held  in  Redlands,  Caiifomia  on 
Thursday,  September  14,  1995.  The 
date,  time  and  location  of  this  scoping 
meeting  was  announced  in  the  local 
news  media  and  with  separate 
notification  to  all  parties  on  the  project 
mailing  list. 

A  public  scoping  meeting  will  be  held 
to  give  individuals  and  groups  the 
opportunity  to  comment,  either  orally 
and/or  in  writing  on  the  environmental, 
social  and  economic  impacts  of  the 
proposed  action  as  presented  in  the 
draft  EIS/EIR.  A  public  meeting  is 
scheduled  for  April  30, 1997  at  7:00 
p.m.  at  the  San  Bernardino  Valley 
Municipal  Water  District,  1350  South 
"E"  Street,  San  Bernardino,  California. 
At  the  public  meeting,  the  report 
findings  and  DEIS/EK  will  be  reviewed. 
Separate  notification  of  the  meeting  will 
also  be  sent  to  all  parties  on  the  project 

mailing  list. 


] 
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Written  public  comments  and 
suggestions  received  by  May  29,  1997 
will  be  addressed  in  the  final  EIS/EIR. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-9039  Filed  4-8-97;  8:45  am] 
BIUJNQ  CODE  371(M(F-7 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  0MB  review; 
comment  request. 

summary:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwoii: 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  9, 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Sti«et,  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patiick  J.  Sherrill  (202)  706-6196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportiinity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  tljat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 


requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  April  3. 1997. 

Gloria  Parker, 

Director,  Information  Resources  Management 
Group. 

Officeof  Special  Education  and    t 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Quarterly  Cumulative  Caseload 
Report 

Frequency:  Quarterly. 

Affected  Public:  State,  local  or  Tribal 
Government,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  82 

Burden  Hours:  328 

Abstract:  State  VR  agencies  who 
administer  vocational  rehabilitation 
programs  provide  key  caseload  indicator 
data  on  this  form,  including  numbers  of 
persons  who  are  applicants,  determined 
eligible/ineligible,  waiting  for  services, 
and  also  their  program  outcomes.  This 
data  is  used  for  program  planning, 
management,  budgeting  and  general 
statistical  purposes. 

(FR  Doc.  97-9037  Filed  4-8-97;  8:45  am) 

BILLING  COOE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Committee  on 
institutional  Quality  and  Integrity; 
Meeting 

AGENCY:  National  Advisory  Committee 
on  Institutional  Quality  and  Integrity, 
Education. 

ACTION:  Notice  of  public  meeting. 

summary:  This  notice  sets  forth  the 
proposed  agenda  of  the  National 
Advisory  Committee  on  Institutional 
Quality  and  Integrity.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
its  opportunity  to  attend  this  public 
meeting. 


DATES  AND  TIMES:  June  16-18, 1997,  8       \ 
a.m.  until  6  p.m.  ' 

addresses:  The  Utham  Hotel,  3000  M  | 
Street,  NW.,  Washington,  DC  20007. 
FOR  FURTHER  MFORMATION  CONTACT: 
Carol  F.  Sperry,  Executive  Director, 
National  Advisory  Committee  on  I 

Institutional  Quality  and  Integrity,  U.S.  ! 
Department  of  Education,  600  i 

Independence  Avenue,  SW,  Room  3062,! 
ROB  3,  Washington,  DC  20202-7592,  | 
telephone:  (202)  260-3636.  Individuals  ; 
who  use  a  telecommunications  device  i 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339  between  8  a.m.  and  8  j 
p.m..  Eastern  time,  Monday  through  ^ 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Committee  on 
Institutional  Quality  and  Integrity  is 
established  under  Section  1205  of  the 
Higher  Education  Act  (HEA)  as 
amended  by  Public  Law  102-325  (20 
U.S.C.  1145).  The  Committee  advises 
the  Secretary  of  Education  with  resp>ect  i 
to  the  establishment  and  enforcement  of' 
the  criteria  for  recognition  of  accrediting 
agencies  or  associations  under  subpart  2' 
of  part  H  of  Tide  IV.  HEA,  the 
recognition  of  specific  accrediting 
agencies  or  associations,  the  preparatioa; 
and  publication  of  the  list  of  nationally  | 
recognized  accrediting  agencies  and        j 
associations,  and  the  eligibility  and 
certification  process  for  institutions  of 
higher  education  under  TiUe  IV,  HEA. 
The  Committee  also  develops  and  I 

reconmiends  to  the  Secretary  standards 
and  criteria  for  specffic  categories  of        | 
vocational  training  institutions  and         i 
institutions  of  higher  education  for 
which  there  are  no  recognized 
accrediting  agencies,  associations,  or 
State  agencies,  in  order  to  establish 
eligibility  for  such  institutions  on  an 
interim  basis  for  participation  in 
federally  funded  programs. 
AGENDA:  The  meeting  on  Jime  16-18, 
1997  is  open  to  the  public.  The  I 

following  agencies  will  be  reviewed 
diuing  the  June  1997  meeting  of  the 
Advisory  Committee: 

Petitions  for  Renewal  of  Recognition        ' 

1.  American  Academy  for  Liberal 
Education  (requested  scope  of 
recognition:  the  accreditation  and 
preaccreditation  of  institutions  of  higher: 
education  and  programs  within 
institutions  of  higher  education  that         ' 
offer  liberal  arts  degree(s)  at  the  ' 
baccalaureate  level  or  a  documented 
equivalency) 

2.  Association  of  Advanced  : 
Rabbinical  and  Talmudic  Schools, 
Accreditation  Commission  (requested 
scope  of  recognition:  the  accreditation 
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and  preaccieditation  of  advanced 
rabbinical  and  Talmudic  schools) 

3.  American  Bar  Association,  Council 
of  the  Section  of  Legal  Education  and 
Admissions  to  the  Bar  (requested  scope 
of  recognition:  the  accreditation  of 
profiessional  law  schools) 

4.  American  Board  of  Funeral  Service 
Education,  Committee  on  Accreditation 
(requested  scope  of  recognition:  The 
accreditation  of  institutions  and 
programs  awarding  diplomas,  associate 
degrees  and  bachelor's  degrees  in 
funeral  service  or  mortuary  science) 

5.  American  Speech-Language- 
Hearing  Association  (requested  scope  of 
recognition:  the  accreditation  of 
graduate  degree  programs  in  speech- 
language  pathology  and  audiology 

6.  American  Veterinary  Medical 
Association,  Council  on  Education 
(requested  scope  of  recognition:  the 
accreditation  of  colleges  of  veterinary 
medicine  offering  programs  leading  to  a 
professional  degree) 

7.  The  Coimcil  on  Chiropractic 
Education.  Commission  on 
Accreditation  (requested  scope  of 
recognition;  the  accreditation  of 
programs  and  freestanding  institutions 
that  award  the  D.C.  degree) 

8.  Council  on  Education  for  Public 
Health  (requested  scope  of  recognition: 
the  accreditation  and  preaccreditation  of 
graduate  schools  of  public  health  and 
graduate  programs  offered  outside 
schools  of  public  health  ia  community 
health  education  and  in  community 
health/preventive  medicine) 

9.  Commission  on  Opticianry 
Accreditation  (requested  scope  of 
recognition:  the  accreditation  of  two- 
year  programs  for  the  ophthalmic 
dispenser  and  one-year  programs  for  the 
ophthalmic  laboratory  technician) 

10.  Liaison  Committee  on  Medical 
Education  of  the  Council  on  Medical 
Education  of  the  American  Medical 
Association  and  the  American  Medical 
Colleges  (requested  scope  of 
recognition:  the  accreditation  and 
preaccreditation  of  programs  leading  to 
the  M.D.  degree) 

11.  Montessori  Accreditation  Council 
for  Teacher  Education  (requested  scope 
of  recognition:  the  accreditation  of 
Montessori  teacher  education  programs 
and  institutions) 

Interim  Reports  (An  interim  report  is 
a  follow-up  report  on  an  accrediting 
agency's  compliance  with  specific 
criteria  for  recognition  that  was 
requested  by  the  Secretary  when  the 
Secretary  granted  recognition  to  the 
agency)— 

1.  Accrediting  Bureau  of  Health 

Education  Schools 

2.  Accrediting  Commission  of  Career 

Schools  and  Colleges  of  Technology 


3.  Accrediting  Conunission  on 

Education  for  Health  Services 
Administration 

4.  Accrediting  Council  for  Independent 

Colleges  and  Schools 

5.  American  College  of  Nurse-Midwives, 

Division  of  Accreditation 

6.  American  Dental  Association, 

Commission  on  Accreditation 

7.  Association  of  Theological  Schools  in 

the  United  States  and  Canada, 
Commission  on  Accrediting 

8.  Council  on  Occupational  Education 

9.  Joint  Review  Committee  on 

Educational  Programs  in  Nuclear 
Medicine  Technology 

10.  Joint  Review  Committee  on 

Education  in  Radiologic 
Technology 

11.  Western  Association  of  Schools  and 

Colleges,  Accrediting  Commission 
for  Schools 

12.  (^mmission  on  Accreditation  of 

Allied  Health  Education 
Programs — for  the  accreditation  of 
the  following  health  education 
programs: 

a.  Cytotechnology 

b.  Diagnostic  Medical  Sonography 

c.  ElectroneurodiagnosUc  Technology 

d.  Emergency  Medical  Services 

e.  Perfusion 

f.  Physician  Assistant  Education 

g.  Surgical  Technology 

13.  Middle  States  Association  of 

Colleges  and  Schools,  Commission 
on  Secondary  Schools 

State  Agencies  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Interim  Report 

1.  Board  of  Trustees  of  the  Minnesota 
State  Colleges  and  Universities 

Remand  of  an  Agency's  Appeal  of 
Previous  Advisory  Committee 
Recommendation  to  withdraw  the 
Agency's  Recognition 

1.  National  League  of  Nursing 

A  request  for  comments  on  agencies 
that  are  being  reviewed  during  this 
meeting  was  published  in  the  Federal 
Register  on  December  16, 1996  and  on 
March  14.  1997. 

This  notice  invites  third-party  oral 
presentations  before  the  Advisory 
Committee.  It  does  not  constitute 
another  call  for  written  comment. 
Requests  for  oral  presentation  before  the 
Advisory  Committee  should  be 
submitted  in  writing  to  Ms.  Sperry  at 
the  address  above  by  May  9,  1997. 
Requests  should  include  the  names  of 
all  persons  seeking  an  appearance,  the 
organization  they  represent,  and  a  brief 
summary  of  the  principal  points  to  be 
made  during  the  oral  presentation. 


Presenters  are  requested  not  to 
distribute  written  materials  at  the 
meeting.  Any  written  materials 
presenters  may  wish  to  give  to  the 
Advisory  Committee  must  be  submitted 
to  Ms.  Sperry  by  May  9. 1997  (one 
original  and  25  copies).  Only  documents 
presenters  submit  by  that  date  will  be 
considered  by  the  Advisory  Committee. 

At  the  conclusion  of  the  meeting, 
attendees  may,  at  the  discretion  of  the 
Committee  chair,  be  invited  to  address 
the  Committee  briefly  on  issues 
pertaining  to  the  functions  of  the 
Committee,  as  identified  in  the  section 
above  on  Supplementary  Information. 
Attendees  interested  in  making  such 
comments  should  inform  Ms.  Sperry 
before  or  during  the  meeting. 

A  record  willbe  made  of  the 
proceedings  of  the  meeting  and  will  be 
available  for  public  inspection  at  the 
Office  of  Postsecondary  Education.  U.S. 
Department  of  Education,  7th  and  D 
Streets,  SW.,  room  3082,  ROB  3, 
Washington,  DC,  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Authority:  5  U.S.C.A.  Appendix  2 

Dated:  April  3.  1997. 
David  A.  LonganetJcer, 
Assistant  Secretary  for  Postsecondary 
Education. 

[PR  Doc.  97-9099  Filed  4-8-97;  8:45  am) 
BILUNQ  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-304-000] 

ANR  Pipeline  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

April  3, 1997. 

Take  notice  that  on  March  31. 1997, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  April  1, 1997: 

Twenty-first  Revised  Sheet  No.  8 
Twenty-third  Revised  Sheet  No.  9 
Twenty-second  Revised  Sheet  No.  13 
Twenty-third  Revised  Sheet  No.  16 
Twenty-seventh  Revised  Sheet  No.  18 

In  compliance  with  the  approved 
Stipulation  and  Agreement  in  the 
referenced  proceeding,  ANR  states  that 
the  above-referenced  tariff  sheets  are 
being  filed  to  terminate  early  its  related 
GSR  cost  recovery  consisting  of  9  $0,041 
reservation  surcharge,  a  $0,006 
Southeast  Area  Short  Haul  reservation 
surcharge,  a  $0,008  Southwest  Area 
Short  Haul  reservation  surcharge,  as 
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well  as  base  tariff  rate  adjustments 
applicable  to  Rate  Schedule  ITS 
shipj>ers,  and  overrun  rendered 
pursuant  to  Rate  Schedule  TRS-2. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  ^ 

Loia  D.  Cashell, 

Secretary. 

[FR  Doc.  97-9025  Filed  4-8-97;  8:45  am] 

MLUNQ  CODE  SnT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-30&-000] 

ANR  Pipeline  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

April  3, 1997. 

Take  notice  that  on  March  31, 1997, 
ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  tariff  sheets  which  ANR 
proposes  to  be  effective  May  1,  1997: 

Second  Revised  Volume  No.  1 
Eighteenth  Revised  Sheet  No.  17 
Original  Volume  No.  2 
Eleventh  Revised  Sheet  No.  14 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  to  update  the 
"Eligible  Throughout  Actually 
Experienced"  as  required  by  Sections 
26.4  and  27.3  of  the  General  Terms  and 
Conditions  of  ANR's  FERC  Gas  Tariff 
Second  Revised  Voltmie  No.  1  to  adjust 
the  Order  No.  528  Volumetric  Buyout 
Buydown  Surcharge  and  Upstream 
Pipeline  Surcharge,  commencing  May  1, 
1997. 

With  respect  to  the  Volumetric 
Buyout  Surcharge,  the  proposed 
changes  are  designed  to  recovor  the 
same  amount  on  an  aiuiual  basis  as  is 
designed  in  the  currently  effective 
Buyout  Buydown  Volumetric  Surcharge. 


With  respect  to  the  Upstream  Pipeline 
Surcharge,  the  proposed  charges  are 
designed  to  recover  $0.2  million  less  on 
an  annual  basis  than  the  currenUy 
effective  Upstream  Pipeline  Surcharge. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  vnll 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  part 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-9026  Filed  4-8-97;  8:45  am] 

BIUJNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-307-000] 

ANR  Pipeline  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

April  3, 1997. 

Take  notice  that  on  March  31, 1997, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
the  following  revised  tariff  sheets,  to 
become  effective  May  1, 1997: 

Second  Revised  Volume  No.  1 
Seventh  Revised  Sheet  No.  17A 
Original  Volume  No.  2 
Fourth  Revised  Sheet  No.  15 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  submitted 
pursuant  to  the  "Deferred 
Transportation  Cost  Adjustment"  tariff 
provision  contained  in  Section  29  of  the 
General  Terms  and  Conditions  of  its 
Second  Revised  Volume  No.  1  FERC  Gas 
Tariff. 

ANR  states  that  the  net  result  is  a 
charge  to  its  customers  of  $7,226 
million,  inclusive  of  carrying  charges. 
ANR  proposes  to  make  the  revised  tariff 
sheets  effective  May  1, 1997. 

ANR  states  that  all  of  its  Volume  No. 
1  and  Volume  No.  2  customers  and 
interested  State  Commissions  have  been 
mailed  a  copy  of  this  filing. 


Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.,  Washington.  DC  20426 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  153.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  97-9030  Filed  4-«-97;  8:45  am] 

BMJJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulation 
Commission 


[DockM  No.  RP97-62-000] 

Columt>ia  Gulf  Transmission  Co.; 
Notice  of  Informal  Settlement 
Conference 

April  3, 1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceeding  at 
10:00  a.m.  on  TTiursday,  April  10. 1997, 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington,  DC,  for  the 
purpose  of  exploring  the  possible 
settlement  of  the  above  referenced 
dockets. 

Any  party  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214)  prior  to  attending. 

For  additional  information  please 
contact  Michael  D.  CoUeur,  (202)  208- 
1076,  or  Thomas  Burgess  (202)  208- 
2058. 

Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  97-9019  Filed  4-8-97;  8:45  am) 
MUJNQ  COOE  •n7-01-M 


17184 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Connnission 

P>oeket  Na  TM97-9-1 6-000] 

National  Fuel  Qas  Supply  Corporation; 
Notica  of  Tartff  FHIng 

April  3.  1997. 

Take  notice  that  on  March  31, 1997, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Twenty-First  Revised 
Sheet  No.  5A,  with  a  proposed  effactive 
date  of  April  1,1997. 

National  states  that  pursuant  to 
Article  I,  Section  4,  of  the  approved 
settlement  at  Docket  Nos.  RP94-367- 
000,  et  al..  National  is  required  to 
redetermine  quarterly  the  Amortization 
Surcharge  to  reflect  revisions  in  the 
Plant  to  be  Amwtized,  interest  and 
associated  taxes,  and  a  change  in  the 
determinants.  The  recalculation 
produced  an  Amortization  Surcharge  of 
13.21  cents  per  dth. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regiilatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C., 
20428.  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  p>arties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  writh  the 
Commission  and  are  available  for  public 
inspection. 


Sacrataiy. 

(FR  Doc.  97-9033  Filed  4-e-«7:  S:4S  am] 
loooc  snT-ai-M 


DEPARTMENT  OF  ENERGY 
Federal  Cneiyy  Regulatory 

[Docket  Ne.  RPf7-23»-002] 

Nortliwaat  PIpaiina  Corp.;  Notica  of 
CompUanoa  FMng 

April  3. 1997. 

Take  notice  that  on  March  31. 1997. 
Northwest  Pipeline  Corporation 
CNoithwest)  tendered  for  filing  ea  pert  of 


its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  March  1, 
1997. 

Substitute  Second  Revised  Sheet  No.  253 
Substitute  First  Revised  Sheet  No.  254 
Substitute  Second  Revised  Sheet  No.  255 
Substitute  Second  Revised  Sheet  No.  256 
Second  Revised  Sheet  No.  257 

Northwest  states  that  this  filing  is 
submitted  in  compliance  with  the 
Commission's  February  27, 1997  Order 
in  Docket  No.  RP97-239-00  (78  FERC 
1 61.189)  accepting  Northwest's 
proposal  to  change  the  Facilities 
Reimbursement  provisions  in  Section  21 
of  the  General  Terms  and  Conditions  of 
its  tariff,  subject  to  the  revisions  sho%vn 
on  the  tendered  tariff  sheets. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Fednal  Energy  Regulatory  Commission, 
886  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  a{>propriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoiaD-CasheU. 
Sscretaiy. 

(FR  Doc.  97-9021  Filed  4-»-97;  8:45  am] 
I  OOOE  SnT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulation 
Commlsaion 

[Dodnt  Na  RP97-1O0-OO1] 

Sabine  Pipe  Une  Co.;  Notica  of 
Complianca  RUng 

April  3, 1997. 

Take  notice  that  on  March  31, 1997, 
Sabine  Pipe  Line  Company  (Sabine) 
tendered  for  filing  the  tariff  sheets  listed 
on  Attachment  A  to  the  filing. 

Sabine  states  that  the  instant  filing  is 
being  made  to  comply  with  the 
provisions  of  Order  No.  587  issued  July 
17, 1996,  in  Docket  No.  RM96-1-000, 
and  the  Commission's  order  issued 
March  3,  1997  in  Docket  No.  RP97-109- 
000.  The  filing,  to  be  effective  June  1, 
1997,  incorporates  all  of  the  GISB 
Standards  (Version  1.0)  adopted  by  the 
Commission  in  Order  Nos.  587  and  587- 
B.  The  GISB  Standards  were 
incorporated  into  Sabine's  FERC  Ges 


Tariff  through  either  modification  of  the 
specific  tariff  language,  or  by  reference. 
As  required  by  the  March  3  Order, 
Sabine  has  incorporated  54  additional 
Standards  into  its  Tariff,  including  the 
Data  Dictionary  and  Electronic  Delivery 
Mechanism  (EDM)  Standards. 

Sabine  states  that  copies  of  this  filing 
are  being  mailed  to  its  customers,  state 
commissions  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  ccmsidered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Ca^eU. 

Secrstoiy. 

(FR  Doc.  97-9020  Filed  4-S-97;  8:45  am) 

moMta  cooE  tnr-ai-M 


DEPARTMENT  OF  ENERGY 

Fadarai  Energy  Regulatory 
Commisaion 

{Doclial  No.  RP97-ate-000] 

Souttiam  Natural  Gaa  Co.;  Notica  of 
GSR  Raviaad  Tariff  Shaats 

April  3. 1997. 

Take  notice  that  on  March  31. 1997. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1 ,  the  following  tariff  sheets 
with  the  proposed  effiactive  date  of  April 
1, 1997: 

Tariff  Shaeits  Applicable  to  Contetting 
Parties: 

Twelfth  Revised  Sheet  No.  14a 
Nineteenth  Revised  Sheet  No.  15a 
Twelfth  Revised  Sheet  No.  16a 
Nineteenth  Revised  Sheet  No.  17a 
Ninth  Revised  Sheet  No.  18a 

Southern  submits  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  in  accordance 
with  Article  VII  of  the  Stipulation  and 
Agreement  in  Docket  Nos.  RP89-224- 
012,  et  al.  (Settlement),  approved  by  ■ 
Commission  order  on  September  29. 
1995.  Under  Article  VD,  Southern  i« 
required  to  adjust  the  GSR  volumetric 
surcharge  that  was  placed  into  effect 
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January  1, 1997,  based  on  actual  GSR 
costs  incurred  and  the  actual  GSR 
revenues  collected  in  1996  fit)m  parties 
supporting  the  Settlement.  As  a  result  of 
the  adjustment,  the  volumetric 
surcharge  increased  bom  $.0074/Dth 
$.0084/Dth,  effective  April  1,  1997. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  97-9031  Filed  4-8-97;  8:45  am] 

BILLING  CX»E  6717-01-li 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulation 
Commission 


[Docket  No.  RP97-309-000] 

Southern  Natural  Gas  Co.;  Notice  of 
GSR  Revised  Tariff  Sheets 

April  3,  1997. 

Take  notice  that  on  March  31, 1997, 
Southern  Nattual  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  the  proposed  effective  date  of  April 
1, 1997: 

Tariff  Sheets  Applicable  to  Contesting 
Parties: 

Twenty  Third  Revised  Sheet  No.  14 
Forty  Fifth  Revised  Sheet  No.  15 
Twenty  Third  Revised  Sheet  No.  16 
Forty  Fifth  Revised  Sheet  No.  17 
Thirtieth  Revised  Sheet  No.  29 

Southern  submits  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1.  to  reflect  a 
change  in  its  ¥T/n-NN  GSR  Surcharge, 
due  to  an  increase  in  GSR  billing  units 
effective  April  1. 1997. 


Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 
are  on  file  with  the  Conmiission  and  are 
available  for  public  inspection. 
Lois  D.  Casliell, 
Secretary. 

[FR  Doc.  97-9032  Filed  4-8-97;  8:45  am] 
BMJJNG  COOE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-d0e-000] 

Williams  Natural  Gas  Co.;  Notice  of 
Proposed  Change  In  FERC  Gas  Tariff 

April  3. 1997. 

Take  notice  that  on  March  31,  1997, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  Second  Revised  Sheet 
Nos.  253  and  254  and  First  Revised 
Sheet  No.  255.  The  proposed  effective 
date  of  these  tariff  sheets  is  May  1, 1997. 

WNG  states  that  the  purpose  for  the 
instant  filing  is  to  amend  Article  14  of 
the  General  Terms  and  Conditions  of 
WNG's  FERC  Gas  Tariff  to  modify 
WNG's  pricing  differential  mechanism 
(PDM)  calculation. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  persons  desiring  to  be  heard  or 
to  protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NW.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 


will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Any  persons  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  97-9028  FUed  4-8-97;  8:45  am] 

BHJJNQ  OOOE  *n7-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FR>--680e-21 

A  Public  Meeting  on  the  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Transportation  Equipment 
Cleaning  Category 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Notice  of  public  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  is  announcing  a  public  meeting 
on  the  upcoming  proposed  effluent 
limitations  guidelines  and  standards  for 
the  Transportation  Equipment  Cleaning 
Category.  The  EPA  intends  to  propose 
effluent  limitations  guidelines  and 
standards  in  early  1998,  and  this  is  the 
only  public  meeting  that  the  Agency 
plans  to  sponsor  prior  to  proposal.  EPA 
will  report  on  the  stat\is  of  the 
regulatory  development,  and  interested 
parties  can  provide  information  and 
ideas  to  the  Agency  on  key  technical, 
scientific,  economic,  and  other  issues. 
DATES:  The  public  meeting  will  be  held 
on  ThursdSy,  May  8, 1997,  from  9:30 
a.m.  to  2:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Wildlife  Visitor  Center 
Auditoriimi,  U.S.  Fish  and  Wildlife 
Service,  Patuxent  Research  Refuge, 
10901  Scarlet  Tanager  Loop,  Laurel. 
MD. 

FOR  FURTHER  MFORMATKM  CONTACT:  Gina 
Matthews  ,  Engineering  and  Analysis 
Division  (4303),  U.S.  EPA,  401  M  Street 
SW,  Washington  IX:  20460.  Telephone 
(202)  260-6036,  fax  (202)  260-7185  or  E- 
Mail  matthews.gina@epamail.epa.gov 
SUPPLEMENTARY  INFORMATION:  EPA  is 
developing  proposed  effluent 
limitations  guidelines  and  standards  for 
the  Transportation  Equipment  Qeaning 
Category  imder  authority  of  the  Clean 
Water  Act  (33  U.S.C.  1251  et  seq.).  The 
Transportation  Equipment  Cleaning 
Cat^ory  includes  facilities  that  generate 


17186 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


wastewater  from  cleaning  the  interior  of 
tank  trucks,  hopper  trucks,  rail  tank 
cars,  rail  hopper  cars,  intermodal  tank 
containers,  intermediate  bulk 
containers,  tank  barges,  hopper  barges, 
and  ocean/sea  tankers.  The  three  major 
cargo  types  cleaned  by  TEC  facilities  are 
chemical,  petroleum,  and  food-grade 
products. 

Topics  for  the  public  meeting  include 
subcategorization,  summary  of  industry 
information,  and  preliminary  plans  for 
technology-based  options,  llie  meeting 
will  not  be  recorded  by  a  reporter  or 
transcribed  for  inclusion  in  the 
rulemaking  record. 

Documents  relating  to  the  topics 
menticmed  above  and  a  more  detailed 
agenda  will  be  available  at  the  meeting. 
For  those  unable  to  attend  the  meeting, 
a  document  summary  will  be  available 
following  the  meeting,  and  can  be 
obtained  upon  request  to  Gina  Matthews 
at  the  previously  mentioned  address. 

Driving  directions  to  the  National 
Wildlife  Visitor  Center  Take  the 
Baltimore-Washington  Parkway  (1-295) 
to  the  exit  for  the  Beltsville  Agriculture 
Research  Center  (Powder  Mill  Road 
(East)).  Go  approximately  2.0  miles  and 
turn  right  into  Visitor  Center  entrance 
(Scarlet  Tanager  Loop).  Go  1.4  miles  to 
Visitor  Center  Parking  area. 


Dated:  April  1. 1997. 
Tudor  Oavias, 

Director.  Office  of  Science  and  Technology. 
(FR  Doc.  97-9089  Filed  4-8-97;  8:45  am) 
BNJjNacoof  mm  «o  p 


Room  216,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA, 
(703)  305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

IL  Intent  to  Delete  Uses 

This  notice  aimounces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  five  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  October  6, 
1997  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  180- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 

Table  i.  —  Registrations  with  Requests  for  AMENDME^frs  to  Delete  Uses  in  Certain  Pesticide  Registrations 


ENVIRONMENTAL  PROTECTION 
AQENCY 

[OPP-340100;  FRL  5598-8] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  In  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(0(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  October  6, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier, 
delivery,  telephone  number  and  e-mail: 


EPA  Reg  No. 

Product  Name 

Active  Ingredwnt 

Deleta  From  Label 

000432-00605 

S8P-1382  Insecticide  EmuJsifiable  Concen 
trate  26%  Formuia  1 

Resmethrin 

Lathhouses,  commefctai  greenhouses 

000665-00549 

Prentox  Malathion  W-2S 

Malathion 

Ornamentals,  potatoes 

001 021 -01 340 

Fonnute7243 

Piperonyl  t)utoxlde; 
Pyrethnns 

Planes  (in  storage  sites) 

019713-00302 

Green  Devil  Malathion  Wettabie  Powder 

Malathion 

Use  on  tomatoes 

019713-003(59 

Best  4  Servis  Brand  25%  Malattiion  Wet- 
table  Powder 

Malattiion 

Use  on  tomatoes,  beef  cattle 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1.  in  sequence  by  EPA  company  number. 

Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations. 


Com- 
pany Na 


000432 
000655 

XI 021 
019713 


Company  Name  and  Address 


AgrEvo  Environmental  Health.  95  Chestnut  Ridge  Road,  Montvale,  NJ  07645. 
Prentiss  Incorporated,  CB  2000,  Floral  Park,  NY  11002. 

McLaughlin  Gonnley  King  Co.,  8810  Tenth  Avenue  North.  Minneap^is,  MN  55427. 
Drexel  Chemical  Co.,  P.O.  Box  13327,  1700  Channel  Ave..  Memphis,  TN  381 13. 
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m.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  March  27, 1997. 

Linda  A.  Traven. 

Director,  Program  Management  Support 

Division,  Office  of  Pesticide  Programs. 

(FR  Doc.  97-8668  Filed  4-8—97;  8:45  am] 
BmjNO  CODE  eaeo  ao  f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-680e-3] 

Federal  Information  Processing 
Standards  Waiver 

ACTION:  Notice  of  FIPS  waiver. 

SUMMARY:  The  Chief  Information  Officer 
for  the  Environmental  Protection 
Agency  has  granted  a  waiver  to  the 
Agency  to  use  the  RSA  cryptographical 
features  provided  in  Lotus  Notes  in  lieu 
of  the  Secure  Hashing  Standard  (FTPS 
PUB  180-1),  Digital  Signature  Standard 
(FIPS  PUB  186),  and  Data  Encryption 
Standard  (FIPS  PUB  4fr-2).  This  waiver 
is  pursuant  to  section  111(d)(3)  of  the 
Federal  Property  and  Services  Act  of 
1949,  as  amended. 

DATES:  The  waiver  talces  effect  on  March 
21,  1997  and  is  valid  until  January  1, 
1999.  If  the  vendor  incorporates  Federal 
standards  into  the  core  product  prior  to 
January  1, 1999,  EPA  will  end  the 
waiver  early  at  that  time. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Wohlleben,  Office  of  Information 
Resources  Management,  401  M  Street 
SW  (3401),  Washington,  DC  20460,  202- 
260-4465. 

SUPPLEMENTARY  INFORMATION:  Federal 
Information  Processing  Standards 
publications  (FIPS  PUBS)  for  the  Secure 
Hashing  Standard  (FIPS  PUB  180-1), 
Digital  Signatiire  Standard  (FIPS  PUB 
186),  and  the  Data  Encryption  Standard 
(FIPS  PUB  46-2)  establish  standards  for 
generating  digital  signatures  (which  can 
be  used  to  verify  authenticity)  and  for 
the  encryption  of  sensitive  information 
transmitted  and  stored  electronically. 
These  FIPS  publications  also  allow 
Federal  agencies  to  waive  them  imder 
certain  circumstances: 


A  waiver  may  be  granted  if  compUance 
with  a  standard  would  adversely  affect  the 
accomplishment  of  the  mission  of  an 
operator  of  a  Federal  computer  system;  or 
compliance  with  a  standard  would  cause  a 
major  financial  impact  on  the  operator  which 
is  not  o&et  by  Govemment-wide  savings. 

The  Chief  Information  Officer  for  the 
Environmental  Protection  Agency  (EPA) 
has  granted  a  waiver  of  FIPS  PUBS  180- 
1,  186,  and  46-2  to  enable  EPA  to  use 
the  built-in  cryptographical  features  of 
the  groupware  product  Lotus  Notes.  The 
installed  version  of  Lotus  Notes, 
currently  used  by  EPA,  does  not  employ 
FIP  standard  cryptography.  Rather-it 
uses  cryptography  that  enjoys 
widespread  use  in  the  private  sector, 
domestically  and  internationally.  This 
cryptography  is  Message  Digest  2  (MD- 
2),  the  Rivest,  Shamir,  and  Adelman 
(RSA)  signature  algorithm,  and  RC-4 
symmetric  encryption  algorithm. 

EPA  determined  that  the 
cryptographic  protection  embedded  in 
Lotus  Notes  provides  an  appropriate 
level  of  security  to  protect  the 
unclassified  information  used, 
communicated,  and  stored  by  EPA. 
Upon  reviewing  RSA's  cryptographic 
capabilities.  Agency  personnel  have 
concluded  that  if  properly 
implemented,  Lotus  Notes  provides  a 
full  range  of  security  functionality  that 
fully  satisfies  Agency  requirements. 

The  additional  costs  required  to 
purchase  and  maintain  FlPS-compliant 
products  that  provide  equivalent 
security  functionality  as  that  provided 
by  non-standard,  but  commercially 
acceptable  cryptography  found  in  Lotus 
Notes  is  a  significant  factor  underlying 
the  granting  of  this  waiver.  The 
acquisition  costs  for  either  software-  or 
hardware-based  products  that 
implement  existing  Federal 
cryptographic  standards  £ire 
unnecessary.  By  using  the  cryptography 
embedded  in  Lotus  Notes,  EPA  is  able 
to  avoid  unnecessary  costs,  while 
utilizing  security  functionality  widely 
accepted  by  the -public  and  private 
sectors. 

In  accordance  with  FIPS 
requirements,  notice  of  this  waiver  has 
been  sent  to  the  National  Institute  of 
Standards  and  Technology,  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  and  the  Committee  on 
Governmental  Affairs  of  the  Senate. 

Dated:  March  21, 1997. 
Alrin  M.  Pesachowitz, 

Acting  Assistant  Administrator  and  Chief 

Information  Officer. 

(FR  Doc.  97-9092  Filed  4-8-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

[FRL-6807-71 

Sole  Source  Aquifer  Designation  for 
the  Columbia  and  Yorktown-Eastover 
MuWaquHer  System 

AOBCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  In  response  to  a  petition  from 
the  Bi-County  Ad  Hoc  Citizens 
Committee  on  Oversight,  notice  is 
hereby  given  that  the  Regional 
Administrator  of  Region  III  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
has  determined  that  the  Columbia  and 
Yorktown-Eastover  Multiaquifer  System 
satisfies  all  determination  criteria  for 
designation  as  a  sole  source  aquifer, 
pursuant  to  Section  1424(e)  of  the  SafiB 
Drinking  Water  Act.  The  foUovring 
findings  were  made  in  accordance  with 
the  designation  criteria:  the  Columbia 
and  Yorktown-Eastover  Multiaquifer 
System  supplies  more  than  50%  of  the 
water  needs  for  the  communities  within 
the  service  area  boundaries;  there  are  no 
viable  alternative  sources  of  sufficient 
supply;  the  boundaries  of  the  designated 
area  and  the  project  review  area  have 
been  reviewed  and  approved  by  the 
EPA;  and,  if  contamination  were  to 
occiu'.  it  would  pose  a  significant  public 
hazard  and  a  serious  financial  burden  to 
the  communities  within  the  aquifer 
service  area.  As  a  result  of  this  action, 
the  EPA  may  review,  suggest 
modifications  to.  or  withhold  funding 
for,  any  federally  financially  assisted 
projects  proposed  for  construction 
within  the  Columbia  and  Yorktown- 
Eastover  Multiaquifer  System  that  may 
pose  an  adverse  risk  of  ground  water 
contamination. 

DATES:  This  determination  shall  become 
effective  May  9, 1997. 
ADDRESSES:  The  data  upon  which  these 
findings  are  based  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency — 
Region  m.  Water  Protection  Division, 
841  Chestnut  Building,  Philadelphia, 
PA  19107. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  M.  Smith,  Drinidng  Water 
Branch,  (215)  566-5786. 

SUPPl£MENTARY  INFORMATION: 

L  Background 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act.  42  U.S.C.  section  300h-3(e), 
states: 

If  the  Administrator  determines,  on  his 
own  initiative  or  petition,  that  an  area  has  an 
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aquifer  which  is  the  lole  or  principal 
drinldiig  water  source  for  the  area  and  which, 
if  contaminated,  would  create  a  significaBt 
hazard  to  public  health,  he  shall  pubiich 
notice  of  that  determination  in  the  Fedaral 
RagiatBr.  After  the  publication  of  any  such 
notice,  no  commitment  far  federal  Riwifial 
assistance  (through  a  giant,  contract,  loan 
guarantee,  or  otherwise)  may  be  entered  into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  but  a 
commitment  for  federal  financial  assistance 
may,  if  authorized  under  another  provision  of 
law,  be  entered  into  to  plan  or  design  the 
project  to  assure  that  it  will  not  so 
contaminate  the  aquifer. 

Th8  Sole  Source  Aquifer  designation 
pnx»S8  consists  of  four  phases,  as 
outlined  in  the  "Sole  Source  Aquifer 
Designation  Petitioner  Guidance":  Phase 
I — Petition  Preparation,  Phase  D — Initial 
Petition  Review/Determination  of 
Completeness,  Phase  m — Detailed 
Review/Technical  Verification,  and 
Phase  rV — Designation  DeterminaUoo. 

In  August  1992,  EPA  Region  ID 
received  a  petition  firom  the  Bi-Cotinty 
Ad  Hoc  Qtizens  Committee  on 
Oversight,  requesting  the  designation  of 
the  Columbia  and  Yorktown-Eastover 
Multiaquifer  System  as  a  sole  source 
aquifer  imder  Section  1424(e)  of  the 
SDWA.  EPA  returned  the  petition 
following  an  initial  review  with  a 
"Notice  of  Deficiencies"  to  be  corrected 
prior  to  further  consideration  by  EPA. 
On  July  28,  1993  a  revised  petition  was 
submitted  to  EPA  which  was 
determined  to  be  complete.  BPA 
determined  that  the  Bi-Coimty  Ad  Hoc 
Citizens  Committee  on  Oversight's 
petition  fully  satisfied  the  first  three 
phases  of  the  designation  process  and 
announced  a  public  hearing  on  the 
petition  on  E)ecember  15,  1993.  EPA 
conducted  a  public  bearing  in  Cteiley, 
Virginia  on  January  25,  1994.  The  public 
comment  period  on  the  petition  closed 
on  February  22. 1994. 

n.  Basis  for  Determination 

Among  the  factors  considered  by  the 
Regional  Administrator  as  part  of  the 
detailed  review  and  technical 
verification  prtx:ess  for  designating  an 
area  under  Section  1424(e)  were: 

1.  The  Columbia  and  Yorktown- 
Eastover  aquifers  are  high-yielding 
aquifers  which  the  service  area 
population  relies  on  for  more  than  50% 
of  its  drinking  water  needs. 

2.  There  exists  no  viable  economical 
alternative  drinking  water  source  or 
combination  of  sources  to  supply  the 
designated  service  area. 

3.  The  EPA  has  found  that  the  Bi- 
County  Ad  Hoc  Citizens  Committee  on 
Oversight  has  appropriately  delineated 


the  boimdaries  of  the  aquifer  project 
review  area. 

4.  While  the  quality  of  the  Columbia 
and  Yorktown-Eastover  aqtiifor's  ground 
water  is  considered  to  be  good,  it  is 
highly  vulnerable  to  contmnination  due 
to  its  geological  characteristics  and 
possible  land-use  activities.  The 
designated  area  is  a  multiaquifer  system 
with  a  surficial  aquifer  (Columbia 
aquifer)  consisting  of  shallow  sand  and 
grave)  deposits  and  a  deeper  confined 
aquifer  (Yorktown-Eastover  aquifer) 
which  is  recharged  by  water  from  the 
surficial  aquifer.  The  shallow  nature  of 
the  siuficial  aquifer  allows 
contaminants  to  be  rapidly  introduced 
into  the  ground  water  with  minimal 
assimilation.  It  is  this  high  vulnerability 
to  contamination,  especially  on  the 
central  "spine"  of  the  peninsula, 
coupled  with  the  aquifer's  value  as  the 
principal  source  of  drinking  water  for 
the  residents  served,  that  could  pose  a 
significant  public  health  hazard. 

5.  Definaole  Aquifer  Boundaries:  EPA 
guidance  allows  designations  to  be 
made  for  entire  aquifers,  hydrologically 
connected  aquifers  (aquifer  systems),  or 
part  of  an  aquifer  if  that  portion  is 
hydrologically  separated  from  the  rest  of 
the  aquifer.  The  Yorktown-Eastover 
Multiaqtiifer  System  boundary  is  based 
on  hydrological  principles  and  EPA's 
interpretation  of  available  data. 

in.  Description  of  the  Columbia  and 
YorktowB-Eastover  Multiaquiibr 
System  Designated  Ares  and  Proiect 
Ai9m 

The  Columbia  and  Yorktown-Eastover 
Multiaquifer  System  is  part  of  the 
Atlantic  Coastal  Plain  physiographic 
province.  The  designated  and  project 
area  of  the  Colinnbia  and  Yorktown- 
Eastover  Multiaquifer  System  imderlies 
the  political  boundaries  of  Accomack 
and  Northampton  Counties  (known  as 
the  Eastern  Shore  of  Virginia),  located 
on  the  southern  tip  of  the  Delmarva 
Peninsula.  The  designated/project  area 
(Accomack  and  Northampton  Counties) 
is  approximately  695  square  miles  in 
surface  area.  The  topography  of  the  two 
coimties  is  generally  low-lying  and  near 
sea  level  with  elevations  ranging  &x>m 
sea  level  to  50  feet  above  mean  sea  level. 

The  Atlantic  Coastal  Plain 
physiographic  province  in  Virginia 
consists  of  an  eastward-thickening 
wedge  of  unconsolidated  sediments. 
The  sediments  were  deposited  on  a 
crystalline  bedrock  platform  which  has 
subsided  since  early  Cretaceous  time. 
The  sediments  consist  of  gravels,  sands, 
clays  and  varying  amounts  of  shell 
material.  The  sediments  were  deposited 
from  early  Cretaceous  time  to  the 
Holocene  period  from  the  ancient 


Appalachian  moimtain  chain  to  the 
west  and  can  be  classified  as 
continental,  coastal  or  marine  deposits. 
Due  to  the  presence  of  salt  water  at 
depth  only  the  Columbia  and  Yorktown- 
Eastover  aquifers  constitute  the 
freshwater  system  on  the  Eastern  Shore. 
The  Yorktown-Eastover  aquifer  is 
fiulher  subdivided  into  an  upper, 
middle  and  lower  aquifers,  bounded  by 
confining  units.  The  aquifer  materials  of 
the  Yorktown-Eastover  aquifer  generally 
consist  of  shelly  sands  while  the 
confining  imits  are  sUts  and  clays.  The 
Columbia  aquifer  on  the  Eastern  Shore 
of  Virginia  is  an  unconfined  aquifer 
above  the  upper  Yorktown  confining 
unit  and  consists  of  sandy 
unconsolidated  deposits. 

The  climate  for  tne  region  is 
temperate  with  an  average  rainfall  of  43 
inches.  The  total  recharge  to  the 
Colimibia  aquifer  is  estimated  to  be  257 
Mgal/day.  Although  most  of  this 
recharge  is  eventually  discharged  to 
either  the  Atlantic  Ocean  or  the 
Chesapeake  Bay,  an  estimated  11  Mgal/ 
day  leaks  through  the  first  confining 
luiit  into  the  upper  portion  of  the 
Yorktown-Eastover  aquifer.  Most  of  the 
recharge  to  the  confined  Yorkto%vn- 
Eastbver  aqtiifer  takes  place  in  a  narrow 
zone  along  the  center  of  the  peninsula 
called  the  spine.  Generally,  patterns  of 
vertical  flow  are  downward  in  the  spine 
area  and  upward  in  the  coastal  areas. 
Natural  ground  water  flow  patterns  have 
been  subsequently  altered  by  ground 
water  development.  Under  pumping 
conditions  grotind  water  flow  directions 
are  similar  to  prepiunping  directions, 
however  downward  leakage  from  the 
Columbia  aquifer  increases  and  the  area 
of  recharge  becomes  larger. 

Nearly  all  drinking  water  on  the 
Eastern  Shore  of  Virginia  is  derived 
frDm  groundwater  as  there  are  no 
siuface  water  bodies  capable  of 
supplying  a  large  quantity  of  water. 
Most  residents  obtain  their  drinking 
water  from  private  wells  since  the 
percentage  of  housing  units  in 
Accomack  county  having  water 
supplied  by  a  public  water  system  is 
listed  at  31%  (out  of  15.840  imits)  in  the 
most  recent  U.S.  Census  data;  for 
Northampton  coimty  the  figure  is  12% 
(out  of  6.183  tmits).  Mimicipal  wells  are 
usually  completed  in  the  Yorktown- 
Eastover  aquifer  system,  typically  with 
multi-screened  wells.  Total  ground 
water  use  was  estimated  to  be  5  million 
gallons  per  day  (Mgal/d)  by  the  U.S. 
Geological  Survey  and  using  records 
contained  within  the  EPA  Federal  Data 
Reporting  System.  A  population  of 
approximately  52.000  is  served  by 
public  water  supply  systems  (which  rely 
on  ground  water).  Withdrawals  by 
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private  wells  from  the  Columbia  were 
estimated  to  be  at  least  1.7  Mgal/day. 
Other  large  ground  water  withdrawals 
include  those  for  industry  and 
irrigation. 

The  quality  of  groimd  water  in 
Accomack  and  Northampton  cotinties  is 
generally  good,  but  both  the  highly 
permeable  nature  of  the  aquifer  material 
and  the  shallow  depths  to  the  water 
table  reduce  the  capacity  for 
contaminant  attenuation,  making  the 
aquifer  vulnerable  to  contamination 
from  point  andnonpoint  sources.  The 
Coliunbia  aquifer  is  especially 
vulnerable  to  potential  sources  of 
contamination.  Groiuid  water  data 
collected  for  the  surficial  aquifer  on 
Delmarva  peninsula  indicates  groimd 
water  quality  has  been  affected  by 
hiunan  activities.  These  impacts  include 
statistically  significant  increases  in 
dissolved  minerals,  elevated  nitrate 
levels  and  pesticide  residue  detections. 

Use  of  alternative  supplies  of  water 
outside  the  aquifer  is  economically  and 
technically  iiiifeasible  due  to  the 
difficulties  and  costs  of  transporting 
water  frtim  either  mainland  Virginia  or 
northerly  portions  of  the  Delmarva 
peninsula.  In  addition,  excess 
alternative  groimd  water  supplies  in 
nearby  portions  of  mainland  Virginia 
are  imlikely  to  be  available,  as  shown  by 
current  difficulties  in  obtaining 
additional  water  for  Virginia  Beach,  VA. 

Local  government  has  acted  to  protect 
the  water  quality  of  ground  water  in 
Accomack  and  Northampton  counties 
through  formation  of  the  Eastern  Shore 
of  Virginia  Groimd  Water  Steering 
Committee  Ln  1990.  State  government 
has  also  acted  to  protect  groimd  water 
on  the  Eastern  Shore  through 
designation  of  the  Eastern  Shore 
groundwater  management  area  in  1976, 
among  other  actions.  The  petitioner 
believes  that  a  Sole  Source  Aquifer 
Designation  would  augment  ground 
water  protection  efforts  by  providing  a 
forum  for  public  education  and  by 
increasing  awareness  about  the 
importance  and  vulnerability  of  the 
aquifer  which  underlies  the  two 
counties. 

The  designated  project  review  area 
will  consist  of  both  Accomack  and 
Northampton  Counties,  VA  but  does  not 
include  Tangier  Island,  VA  (located  in 
the  Chesapeake  Bay,  off  shore  from  the 
peninsula),  and  Chiincoteague  Island, 
VA  (located  in  the  Atlantic  Ocean,  just 
off  shore  from  the  peninsula).  There  are 
no  streamflow  source  zones  for  this 
designation.  Maps  of  the  designated  area 
are  available  from  EPA  Region  III  at  the 
above  address. 


IV.  InfonBation  Utilized  in 
Determination 

The  information  utilized  in  this 
determination  includes:  the  petition 
submitted  to  the  EPA  Region  in  by  the 
Bi-County  Ad  Hoc  Citizens  Committee 
on  Oversight,  letters  received  during  the 
public  comment  period,  and  public 
comments  received  during  the  public 
hearing.  In  addition,  much  of  the 
information  has  been  derived  from 
published  literatiue  on  the 
hydrogeology  and  water  resources  of  the 
region.  This  information  is  available  to 
the  public  and  may  be  inspected  at  the 
address  listed  above.  A  Support 
Document  for  this  designation  contains 
more  detailed  information  on  ground 
water  usage,  potential  sources  of 
drinking  water  and  vulnerability  of  the 
aquifer  to  contamination  smd  will  be 
placed  in  the  libraries  of  Accomack  and 
Northampton  counties.  The  Support 
Document  is  also  available  from  EPA 
Region  m. 

V.  Project  Review 

The  EPA  Region  ID  Ground  Water 
Protection  Section  is  working  with  the 
federal  agencies  most  likely  to  provide 
financial  assistance  to  projects  in  the 
project  review  area.  Interagency 
procedures  and  Memoranda  of 
Understanding  will  be  developed 
through  which  the  EPA  will  be  notified 
of  proposed  commitments  by  federal 
agencies  to  projects  which  could 
potentially  impact  the  Columbia  and 
Yorktown-Eastover  Multiaquifer 
System.  The  EPA  will  evaluate  such 
projects,  and  where  necessary,  conduct 
an  in-depth  review,  including  soliciting 
State  and  local  government  and  public 
comments  when  appropriate.  Should 
the  Regional  Administrator  determine 
that  a  project  may  contaminate  the 
aquifer  through  its  recharge  zone  so  as 
to  create  a  significant  hazard  to  public 
health,  no  commitment  for  federal 
financial  assistance  may  be  entered  into 
for  that  project.  However,  a  commitment 
for  federal  financial  assistance  may,  if 
authorized  under  another  provision  of 
law,  be  entered  into  to  plan  or  design 
the  project  to  ensure  that  it  wiU  not 
contaminate  the  aquifer.  Included  in  the 
review  of  any  federal  financially 
assisted  projects  will  be  the 
coordination  with  state  and  local 
agencies  and  the  project's  developers. 
Their  comments  will  be  given  full 
consideration  and  the  EPA's  review  will 
attempt  to  complement  and  support 
state  and  local  ground  water  protection 
measures.  Although  the  project  review 
process  cannot  be  delegated,  the  EPA 
will  rely  to  the  ininrimiim  extent 
possible  on  any  existing  or  future  state 


and/or  local  control  measures  to  protect 
the  quality  of  ground  water  in  the 
Columbia  and  Yorktown-Eastover 
Multiaquifer  System  Project  Review 
Area. 

VI.  Discussion  of  Public  Comments 

EPA  issued  a  public  notice  (December 
15. 1993)  to  request  comments  and 
announced  the  proposed  designation 
and  a  comment  period.  A  public  bearing 
was  held  (January  25,1994)  at  Nandua 
High  School  in  Chiley,  Virginia.  The 
public  comment  period  closed  on 
February  22.  1994. 

EPA  received  29  written  comments 
during  the  public  comment  period.  Of 
these,  25  were  in  support  of  the 
designation  and  4  were  opposed.  Fifteen 
people  spoke  at  the  public  hearing  held 
at  Nandua  High  School  in  Onley, 
Virginia  on  January  25, 1994.  Of  the 
speakers,  11  supported  the  designation, 
two  opposed  it  and  two  neither 
supported  nor  opposed  the  designation. 
The  public's  written  and  oral  comments 
are  fully  addressed  in  EPA's 
Responsiveness  Document  and  Support 
Document.  Both  of  these  documents 
will  be  placed  on  file  at  the  main  library 
and  are  also  available  upon  request  at 
the  above  address. 


Vn.  Enrninmir  and  Regulatory  Impact 

Pursuant  to  the  provisions  of  the 
regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  605(b),  I  hereby  certify  tiiat  the 
attached  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  this 
Certification,  the  "small  entity"  shall 
have  the  same  meaning  as  given  in 
Section  601  of  the  RFA.  This  action  is 
only  applicable  to  projects  with  the 
potential  to  impact  the  Columbia  and 
Yorktown-Eastover  Multiaquifer  System 
sole  source  aquifer  as  designated. 

The  only  anected  entities  will  be 
those  businesses,  organizations  or 
governmental  jurisdictions  that  request 
Federal  financial  assistance  for  projects 
which  have  the  potential  for 
contaminating  the  aquifer  so  as  to  create 
a  significant  hazard  to  public  health. 
EPA  does  not  expect  to  be  reviewing 
small  isolated  commitments  of  financial 
assistance  on  an  individual  basis,  unless 
a  cumulative  impact  on  the  aquifer  is 
anticipated:  accordingly,  the  number  of 
affected  small  entities  will  be  minimal. 

For  those  small  entities  which  are 
subject  to  review,  the  impact  to  today's 
action  will  not  be  significant.  Most 
projects  subject  to  tMs  review  will  be 
preceded  by  a  ground  water  impact 
assessment  required  pursuant  to  other 
Federal  laws,  such  as  the  National 
Enviroiunental  Policy  Act  (NEPA)  as 
amended  42  U.S.C.  4321.  et  seq. 
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Integration  of  those  related  review 
procedures  with  sole  source  aquifer 
review  will  allow  EPA  and  other 
Federal  agencies  to  avoid  delay  or 
duplication  of  effort  in  approving 
financial  assistance,  thus  minimising 
any  adverse  effect  on  those  small 
entities  which  are  affected.  Finally, 
today's  action  does  not  prevent  grants  of 
Federal  financial  assistance  which  may 
be  available  to  any  afiiscted  small  entity 
in  order  to  pay  for  the  redesign  of  the 
project  to  a^ure  protection  of  the 
aquifer. 

Under  Executive  Order  12866.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  affect 
of  $100  million  of  more  on  the 
economy,  will  not  cause  any  major 
increase  in  costs  or  prices  and  will  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States  enterprises  to  compete 
in  domestic  or  export  markets.  Today's 
action  only  affects  the  Columbia  and 
Yorktown-Eastover  Multiaquifer  System 
in  the  area  of  Northampton  and 
Accomack  Coiuity.  It  provides  an 
additional  review  of  ground  water 
protection  measures,  incorporating  state 
and  local  measures  whenever  possible, 
for  only  those  projects  which  request 
Federal  financial  assistance. 

VnL  Summary 

This  determination  affects  only  the 
Columbia  and  Yorktown-Eastover 
Multiaquifer  System  located  in 
Accomack  and  Northampton  Counties, 
Virginia.  As  a  residt  of  this 
determination,  all  federal  financially- 
assisted  projects  proposed  in  the 
designated  area  will  be  subject  to  EPA 
review  to  ensure  that  they  do  not  create 
a  significant  hazard  to  public  health. 

Dated:  Much  26, 1997. 
W.  Michael  McCabe, 

Regional  Administrator,  U.S.  Environmental 
Protection  Agency — Region  M. 
(FR  Doc  97-8978  Filed  4-8-97;  3K)3  pm) 
■LUNQ  CODE  I 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1156-DR] 

Califomiai  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AQBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California  (FEMA-1155-DR),  dated 
January  4,  1997,  and  related 
determinations. 

EFFECTIVE  DATE:  April  1,  1997 

PDA  FURTHER  MFORMATION  COKTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPI.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  April  1, 
1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Dennia  H.  Kwiatkowski. 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  97-9077  Filed  4-8-97;  8:45  am] 
nUJNG  CODE  671  S-ttt-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1166-OR] 

Federated  States  of  Micronesia; 
Amendment  to  Notice  of  a  IMaJor 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  Federated 
States  of  Micronesia,  (FEMA-1166-DR), 
dated  March  11, 1997,  and  related 

determinations. 

EFFECTIVE  DATE:  April  1,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  Federated 
States  of  Micronesia,  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  March 
11,1997: 

Ngulu  AtoU  in  Yap  Sute  for  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 
[FR  Doc.  97-9073  Filed  4  8-97;  8:45  ami 
■LUNQ  oooc  fni  n  r 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

FEMA-1165-DR] 

Indiana;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Indiana,  (FEMA-1165-DR),  dated 
March  6,  1997,  and  related 
determinations. 

EFFECTIVE  DATE:  March  31,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Indiana,  is  hereby  amended  to  include 
Categories  C  through  G  under  the  Public 
Assistance  program  in  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  6,  1997: 

The  counties  of  Clark; ,  Crawford,  Dearborn, 
Floyd,  Harrison,  Jefferson,  Perry,  Posey, 
Spencer,  and  Switzerland  for  Categories  C 
through  G  under  the  Public  Assistance 
program  (already  designated  for  Individual 
Assistance,  Hazard  Mitigation  and  Categories 
A  and  B  under  the  Public  Assistance 
program). 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  97-9070  Filed  4-8-97;  8:45  am) 

BiUJNG  CODE  STIS-Oa-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1166-OR] 

Indiana;  AmeiKtment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Indiana  (FEMA-1165-DR),  dated  March 
6, 1997,  and  related  determinations. 
EFFECTIVE  DATE:  March  31, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Fed^al  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
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SUPPt.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  March 
31, 1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  97-9071  Filed  4-8-97;  8:45  am) 
BILLMQ  COOE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1163-DR] 

Kentucky;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kenhicky  (FEMA-1163-DR),  dated 
March  4,  1997,  and  related 
determinations. 

EFFECTIVE  DATE:  March  31,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  March 
31, 1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  97-9074  Filed  4-8-97;  8:45  am) 

BIUJNG  COOE  «71«-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1163-0R] 

Kentucky;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  (FEMA- 
1163-DR),  dated  March  4, 1997,  and 
related  determinations. 
EFFECTIVE  DATE:  March  28,  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 


Directorate,  Federal  Emergency 
Management  Agency,  Washington,  1X3 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
March  4,  1997: 

The  counties  of  Ballard,  Carlisle,  Estill, 
Fulton,  Grayson,  Hart,  Hickman,  Marshall, 
Monroe,  Pike,  and  Todd  for  Categories  C 
through  G  under  the  Public  Assistance 
program  (already  designated  for  Individual 
Assistance,  Hazard  Mitigation  and  Categories 
A  and  B  under  the  Public  Assistance 
program). 

The  counties  of  Breathitt,  Clark, 
Edmonson,  Knott,  Lee,  Leslie,  Logan, 
Magoffin,  Muhlenberg,  Perry,  Taylor,  and 
Trigg  for  Categories  C  through  G  under  the 
Public  Assistance  program  (already 
designated  for  HazJard  Mitigation  and 
Categories  A  and  B  under  the  PubUc 
Assistance  program). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Robert  J.  Adamcik, 

Infrastructure  Division  Director,  Response 
and  Recovery  Directorate. 
[FR  Doc.  97-9075  FUed  4-8-97;  8:45  am) 
BILUNQ  COOE  •71S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1163-OR] 

Kentucky;  Amer>dment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  (FEMA- 
1163-DR),  dated  March  4, 1997,  and 
related  determinations. 
EFFECTIVE  DATE:  March  31, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
March  4, 1997: 


Tlie  counties  of  Calloway,  Casey,  Graves, 
Johnson,  Letcher,  and  Simpson  bx  PubUc 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR.Doc.  97-9076  Filed  4-8-97;  8:45  am) 
BaUNQ  COOE  a71S-«2-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1167-OR] 

Tennessee;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-1167-DR),  dated 
March  7,  1997,  and  related 
determinations. 

EFFECTIVE  DATE:  March  24,  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  March 
24, 1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  97-9072  Filed  4-8-97;  8:45  am) 

BILLMG  COOES71S-02-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(jK7)). 

The  notices  are  available  for 
immediate  insp>ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
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of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reeerve  Bank  indicated  for  thiat  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Goounents  must  be  received 
not  later  than  April  23,  1997. 

A.  Federal  Roeenre  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198-0001: 

1.  Frank  L.  Canon.  M.  Mulvane, 
Kansas;  to  acquire  an  additional  92.28 
percent,  for  a  total  of  93.96  percent,  of 
the  voting  shares  of  Mulvane 
Bankshares,  Inc.,  Mulvane.  Kansas,  and 
thereby  indkectly  acquire  Mulvane 
State  Bank,  Midvane.  Kansas. 

Board  of  Govonum  of  the  Federal  RsMrve 
System,  April  3. 1997. 


I. 

Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-«991  Filed  4-8-97;  8:45  am] 


FEDBiAL  RSBtVE  SYSTEM 

Fof  insUons  of,  Ao<|iiMtlons  by,  end 
Mergecs  of  Bsnk  Holding  Compenios 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Gompany 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHG  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  othenvise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Rmerve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  latw  than  May  2. 1997. 


A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
aty.  Missouri  64198-0001: 

1.  Exchange  Bankshares  Corpomtion 
of  Kansas,  Atchison,  Kansas;  to  acquire 
68.03  percent  of  the  voting  shares  of  The 
Farmers  and  Merchants  State  Bank. 
Effingham,  Kansas. 

Board  of  Covemon  of  the  Federal  Reserve 
Syctam,  April  3, 1997. 
Jcimilin-  J.  Johnaoii, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  97-8992  Filed  4-8-97;  8:45  am] 
sajJNQ  oooe  ttia^i-F 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Mflrket  Committee; 
Domestic  Policy  Directive  of  Febniary 
4-5,1997. 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271).  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  February  4-5. 1997.* 
The  directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  that  the  economic 
expansion  strengthened  markedly  in  the 
fourth  quarter.  Private  nonfarm  payroll 
employment  increased  appreciably 
fiirther  in  December  after  sizable  gains 
over  October  and  November.  The 
civilian  unemployment  rate  remained  at 
5.3  percent  in  December.  Industrial 
production  rose  sharply  in  November 
and  December.  Consumer  spending 
posted  a  large  increase  in  the  fourth 
quarter  after  a  siunmer  lull.  Housing 
activity  moderated  somewhat  over  the 
closing  months  of  the  year.  Growth  in 
business  fixed  investment  slowed 
substantially  in  the  fourth  quarter  after 
a  sharp  rise  in  the  third  quarter.  The 
nominal  deficit  on  U.S.  trade  in  goods 
and  services  narrowed  considerably  in 
October  and  November  from  its  rate  in 
the  third  quarter.  Advances  in  labor 
compensation  trended  up  in  1996.  but 
price  inflation  generally  diminished 
apart  from  enlarged  increases  in  food 
and  energy  prices. 

Most  market  interest  rates  have 
changed  litUe  or  risen  slightly  since  the 
Committee  meeting  on  December  17. 
1996.  In  foreign  exchange  markets,  the 


<  CopiM  of  the  Minutst  of  tb«  Federal  Open 
Market  Committee  meetuig  of  February  4-5. 1997, 
which  include  the  domeatic  policy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Washingtoo,  O.C  20S51.  The  minutes  are  published 
in  the  Federal  Raaanra  Bulleiin  and  in  the  Board's 
annual  rapoft 


trade-weighted  value  of  the  dollar  in 
terms  of  the  other  G-10  currencies  has 
increased  substantially  over  the 
intermeeting  period. 

Growth  of  M2  and  M3  strengthened 
considerably  in  the  fourth  quarter  and 
appeared  to  have  continued  at  a  fiairly 
brisk,  though  diminished,  pace  in 
January.  From  the  fourth  quarter  of  1995 
to  the  fourth  quarter  of  1996,  M2  is 
estimated  to  have  grown  near  the  upper 
end  of  the  Committee's  annual  range 
and  M3  well  above  the  top  of  its  range. 
Total  domestic  nonfinancial  debt  has 
expanded  moderately  on  balance  over 
recent  months  and  is  estimated  to  have 
grown  last  year  near  the  midpoint  of  its 
range. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  at  this  meeting  established 
ranges  for  growth  of  M2  and  M3  of  1  to 
5  percent  and  2  to  6  percent 
respectively,  measured  from  the  fourth 
quarter  of  1996  to  the  fourth  quarter  of 
1997.  The  monitoring  range  for  growth 
of  total  domestic  nonfinancial  debt  was 
set  at  3  to  7  percent  for  the  year.  The 
behavior  of  the  monetary  aggregates  will 
continue  to  be  evaluated  in  the  light  of 
progress  toward  price  level  stability, 
movements  in  their  velocities,  and 
developments  in  the  economy  and 
financial  markets. 

In  the  implementation  of  policy  for 
the  immediate  futiire,  the  Committee 
seeks  to  maintain  the  existing  degree  of 
pressure  on  reserve  positions.  In  the 
context  of  the  Committee's  long-run 
objectives  for  price  stability  and 
sustainable  economic  grovvth.  and 
giving  careful  consideration  to 
economic,  financial,  and  monetary 
developments,  somewhat  greater  reserve 
restraint  would  or  slighUy  lesser  reserve 
restraint  might  be  acceptable  in  the 
intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  some  moderation  in  the 
expansion  of  M2  and  M3  over  coming 
months. 

By  order  of  the  Federal  Open  Maricst 
Committee,  April  2, 1997. 

Donald  L.  Kohn. 

Secretary,  Federal  Open  Market  Conunittee. 
[FR  Doc  97-8990  FUad  4-8-97;  8:45  am] 
■ajJNQCOOC  tt10-*1-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Cara  Policy  and 
Research 

Notice  of  Health  Care  Policy  and 
Research  Special  Empttasis  Ronei 
Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2).  announcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  during  the 
month  of  April  1997: 

Name:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel. 

Date  and  Time:  April  28, 1997, 11  a.m. 

Place:  Agency  for  Health  care  Policy  and 
Research.  2101  E.  Jefbrson  Street,  Suite  400, 
Rodnrille,  MD  20852. 

Open  April  28. 1997, 11  a.m.  to  11:10  a.m. 
Closed  for  remainder  of  meeting. 

Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  proposing  analytical  and 
theoretical  research  on  costs,  quality,  act»88, 
and  efficiency  of  the  delivery  of  health 
services  for  the  research  grant  program 
administered  by  the  Agency  for  Health  Care 
Policy  and  Research  (AHCPR). 

Agenda:  The  open  session  of  the  meeting 
on  April  28,  from  11  a.m.  to  11:10  a.m.,  will 
be  devoted  to  a  business  meeting  covering 
administrative  matters.  During  the  closed 
session,  the  panel  will  be  reviewing  and 
discossing  grant  applications  dealing  with 
health  services  research  issues.  In  accordance 
with  the  Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C,  Appendix  2  and  5 
U.S.C.  552b(c)(6),  the  Acting  Administrator, 
AHCPR,  has  made  a  formal  determination 
that  this  letter  session  will  be  closed  because 
the  discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  grant  appUcations.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information 
should  contact  Carmen  )ohnson.  Agency  for 
Health  Care  Policy  and  Research,  Suite  400, 
2101  East  leSerson  Street,  Rockville, 
Maryland  20852,  Telephone  (301)  594-1449 
X1613. 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 

Dated:  March  31, 1997. 
Lisa  A.  SimpaoB, 
Acting  A  dministrator. 
[FR  Doa  97-9051  Filed  4-8-97;  8:45  am] 
BUJNQCOOE  4iw-a»-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agancy  for  Toxic  Substances  and 
Disease  Registry 


Board  of  Scientific  Counselors, 
Agency  for  Toxic  Substances  and 
Disease  Registry:  Mssting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  annoimces  the  following 
committee  meeting. 

Name:  Board  of  Scientific  Coiuiselors, 
Agency  for  Toxic  Substances  and  Disease 
R^tiy  (BSC,  ATSDR). 

Times  and  Dates:  8:30  a.m.-5  p.m..  April 
28, 1997;  9  a.m.-3  p.m..  April  29, 1997. 

Place:  The  Chattanooga  Choo-Choo 
Holiday  Iim,  400  Market  Street,  Chattanooga, 
Tennessee  37402. 

Status:  Open  to  the  public,  limited  by  the 
available  space. 

Purpose:  The  Board  of  Scientif  c 
Counselors,  ATSDR,  advises  the  Secretary; 
the  Assistant  Secretary  for  Health;  and  the 
Administrator,  ATSDR,  on  ATSDR  programs 
to  ensure  scientific  quahty,  timeliness, 
utility,  and  dissemination  of  results. 
Specifically,  the  Board  advise*  on  the 
adequacy  of  the  science  in  ATSDR-suppoited 
research,  emerging  problems  that  require 
scientific  investigation,  accuracy  and 
currency  of  the  science  in  ATSDR  reports, 
and  program  areas  to  emphasize  and/or  to  de- 
emphasize.  In  addition,  the  Board 
recommends  research  programs  and 
conference  support  for  which  the  Agency 
seeks  to  make  grants  to  universities,  colleges, 
research  institutions,  hospitals,  and  other 
public  and  private  organizations. 

Matters  to  be  Discussed:  Agenda  items  will 
include  a  visit  to  a  hazardous  waste  site;  an 
update  on  the  ATSDR  Child  Health  Initiative 
Work  Group  recommendations;  a  discussion 
on  the  Brownfields  Initiative;  the  ATSDR 
response  to  the  Community /Tribal  Forum 
recommendations;  an  overview  on 
environmental  medicine  and  health 
promotion,  partners  in  3  health  promotion, 
and  medical  monitoring  criteria  for  the 
Hanford  Nuclear  Reservation;  and  a 
discussion  on  placing  a  site  on  inactive 
status. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Charles  Xintaras,  ScJ3.,  Executive  Secretary, 
BSC,  ATSDR,  M/S  E-28, 1600  Clifton  Road, 
NE,  AUanta,  Georgia  30333,  telephone  404/ 
63»-0708. 

Dated:  April  3, 1997. 
Carolyn  J.RnaseU, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  97-9067  Filed  4-8-97;  8:45  am] 
MLUNQ  CODE  4ia»-ID-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Courtselors, 
National  institute  for  Occupational 
Safety  and  Health:  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6, 1972.  that  the  Board 
of  Scientific  Counselors,  National 
Institute  for  Occupational  Safety  and 
Health  (BSC,  NIOSH),  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Department  of  Health  and  Human 
Services,  has  been  renewed  for  a  2-year 
period  beginning  February  3. 1997, 
through  February  3, 1999. 

For  further  information,  contact  Bryan 
D.  Hardin,  Ph.D.,  Executive  Secretary, 
BSC,  NIOSH,  CDC,  200  Independence 
Avenue,  SW.,  Washington,  DC.  20201. 
telephone  202/401-0721  or  £bx  202/ 
260-4464. 

Dated:  April  3, 1997. 
Carolyii  J.  RaaaeU, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC).  ' 

[FR  Doc.  97-9043  Filed  4-8-97;  8:45  am] 
aajjNQ  cooc  4m-i»-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97N-^  15] 

SEF,  PJL;  Opportunity  for  Hearing  on 
a  Proposal  to  Rsvoke  U.S.  Uoanse  No. 
1106 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  a  hearing  on  a  proposal 
to  revoke  the  establishment  license  (U.S. 
License  No.  1166)  and  the  product 
licenses  issued  to  SEF,  P. A.,  doing 
business  as  National  Health  Guard,  Inc.. 
for  the  manufacture  of  Whole  Blood  and 
Red  Blood  Cells.  The  proposed 
revocation  is  based  on  the 
establishment's  discontinuance  of 
product  manufocturing  to  the  extent  that 
a  meaningful  inspection  cannot  be 
made. 

DATES:  The  firm  may  submit  a  written 
request  for  a  hearing  to  the  Dockets 
Management  Branch  by  May  9. 1997 
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and  any  data  and  information  justifying 
a  hearing  by  June  9,  1997.  Other 
interested  persons  may  submit  written 
comments  on  the  proposed  revocation 
by  June  9, 1997. 

AOORESSES:  Submit  written  requests  for 
a  hearing,  and  any  data  and  information 
that  would  justify  a  hearing,  including 
any  comments  on  the  proposed 
revocation  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parkla%vn  Dr.. 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  MFORMATION  COIfTACT: 
Dano  B.  Murphy,  Center  for  Biologies 
Evaluation  and  Research  (HFM-630), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448,  301-594-3074. 
SUPPI^MENTARY  INFORMATION:  FDA  is 
initiating  proceedings  to  revoke  the 
establishment  license  (U.S.  License  No. 
1166)  and  product  licenses  issued  to 
SEP,  P. A.,  doing  business  as  National 
Health  Guard,  Inc.,  1885  West 
Commercial  Blvd.,  suite  140,  Fort 
Lauderdale,  FL  33309,  for  the 
manufacture  of  Whole  Blood  (CPDA-1) 
and  Red  Blood  Cells  (RBC)  including 
frozen,  deglycerolized,  frozen 
rejuvenated,  and  rejuvenated 
deglycerolized  RBC's.  Proceedings  to 
revoke  the  licenses  are  being  initiated 
because  an  inspection  of  the  facility  by 
FDA  revealed  that  the  firm  was  no 
longer  in  operation. 

On  February  13.  1996,  FDA  attempted 
to  inspect  the  SEF,  P. A. ,  facility  located 
at  1820  North  University  Dr..  Plantation, 
FL.  The  facility  was  found  to  be  vacant. 
A  visit  that  same  day  to  the  firm's 
previous  business  address.  1885  West 
Commercial  Blvd..  suite  140.  Fort 
Lauderdale,  FL,  found  that  location  to 
be  vacant  as  well.  Later  that  same  day, 
February  13, 1996,  FDA  contacted  by 
telephone  the  person  on  file  with  the 
agency  as  being  the  responsible  head  of 
SEF,  P.A.  The  individual  informed  FDA 
that  he  had  resigned  from  the  firm  on 
July  12,  1995,  because  he  lacked 
sufficient  authority  to  bring  the  firm 
into  compliance  with  FDA  regulations. 
The  individual  also  ii;formed  FDA  that 
the  person  succeeding  him  as  the 
responsible  bead  had  resigned  in 
December  1995,  and  that  the  firm  had 
ceased  operations  in  January  or 
February  of  1996. 

In  a  telephone  conversation  between 
FDA  and  the  owner  of  SEF,  P. A.,  on 
February  28. 1996,  the  owner  stated  that 
all  the  firm's  equipment  was  stored  in 
a  Miami,  FL,  warehouse.  During  this 
conversation  the  owner  indicated  that 
he  would  voluntarily  surrender  the 
firm's  license  since  SEF,  PJi.,  was  no 
longer  in  operation  and  there  were  no 


plans  to  resume  operations.  After  this 
telephone  conversation,  FDA  made 
several  attempts  to  obtain  the  voluntary 
revocation  of  the  firm's  license.  This 
effort  included  telephone  calls  on 
March  21  and  27, 1998,  and  April  9, 
1996.  On  each  occasion,  a  secretary  or 
receptionist  took  a  message  from  FDA 
requesting  the  owner  to  return  FDA's 
calls.  On  April  15, 1996,  FDA  was 
contacted  by  the  owner  who  verified 
that  the  firm  was  out  of  business  and 
that  a  letter  from  him  requesting  the 
volimtary  revocation  of  U.S.  License  No. 
1166  would  be  forthcoming.  On  June  17, 
1996,  FDA  successfully  contacted  the 
owner  who  indicated  that  he  no  longer 
desired  to  relinquish  the  license. 
Further  attempts  to  contact  the  owner 
on  July  2  and  29. 1996.  were 
imsuccessful.  On  both  occasions, 
messages  were  left  with  the  answering 
party  that  were  never  replied  to  by  the 
owner.  On  August  1,  1996.  the  last  two 
known  locations  of  the  SEF.  P.A..  were 
visited  again  by  FDA  investigators  who 
determined  that  both  locations  were 
vacant  and  displayed  no  evidence  of 
recent  business  activity.  On  October  10, 
1996,  FDA  contacted  the  State  of 
Florida,  Agency  for  Health  Care 
Administration,  which  reported  that 
Florida  License  No.  800001631  held  by 
SEF,  P.A..  had  been  terminated  on  July 
2,1996. 

FDA  sent  a  certified,  retiim-receipt 
letter  dated  November  1 .  1996,  to  the 
firm's  owner.  The  letter  stated  that 
under  21  CFR  601.5(b)  a  license  may  be 
revoked  when  the  Conunissioner  of 
Food  and  Drugs  (the  Commissioner) 
finds  that:  (1)  Authorized  FDA 
employees  after  reasonable  efforts  have 
been  unable  to  gain  access  to  an 
establishment  or  a  location  for  the 
purposes  of  carrying  out  an  inspection, 
or  (2)  manufacturing  of  products  or  of  a 
product  has  been  discontinued  to  an 
extent  that  a  meaningful  inspection  or 
evaluation  cannot  be  made.  The  letter 
provided  the  firm's  owner  notice  of 
FDA's  intent  to  revoke  U.S.  License  No. 
1166  and  annoimced  FDA's  intent  to 
offer  an  opportunify  for  a  hearing. 

Because  SEF,  P.A.,  is  no  longer  in 
operation  and  is  not  manufacturing  any 
products,  a  meaningful  inspection 
required  under  21  QFR  600.21  cannot  be 
conducted.  Furthermore,  FDA  made 
reasonable  efforts  to  obtain  the 
voluntary  revocation  of  the  firm's 
licenses.  Therefore,  FDA  is  proceeding 
under  to  21  CFR  12.21(b)  and 
publishing  this  notice  of  opportiinify  for 
a  hearing  on  a  proposal  to  revoke  the 
licenses  of  the  above  establishment. 

FDA  has  placed  copies  of  the 
documents  relevant  to  the  proposed 
revocation  on  file  with  the  Dockets 


Management  Branch  (address  above) 
under  the  docket  number  found  in 
brackets  in  the  heading  of  this  notice. 
These  docimients  include  the  following: 
(1)  Intention  to  revoke  license  letter 
dated  November  1, 1996;  (2) 
memorandum  of  investigation 
in8p>ection  March  5,  1996.  These 
documents  are  available  for  public 
examination  in  the  E)ockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

SEF,  P.A.,  may  submit  a  written 
request  for  a  hearing  to  the  Dockets 
Management  Branch  by  May  9,  1997 
and  any  data  and  information  justifying 
a  hearing  must  be  submitted  by  June  9. 
1997.  Other  interested  persons  may 
submit  written  comments  on  the 
proposed  revocation  by  June  9,  1997. 
The  failure  of  the  licensee  to  file  a 
timely  written  request  for  a  hearing 
constitutes  an  election  by  the  licensee 
not  to  avail  itself  of  the  opportunity  for 
a  hearing  concerning  the  proposed 
license  revocation. 

FDA  procediu^s  and  requirements 
governing  a  notice  of  opportunity  for  a 
hearing,  noUce  of  appearance  and 
request  for  a  hearing,  and  submission  of 
data  and  information  to  justify  a  hearing 
on  a  proposed  revocation  of  a  license 
are  contained  in  21  CFR  parts  12  and 
601.  A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials  but 
must  set  forth  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If 
it  conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  submitted  in  support  of  the 
request  for  a  hearing  that  there  is  no 
genuine  and  substantial  issue  of  fact  for 
resolution  at  a  hearing,  or  if  a  request  for 
a  hearing  is  hot  made  within  the 
requested  time,  or  in  the  required  format 
or  is  not  accompanied  by  the  required 
analyses,  the  Conunissioner  will  deny 
the  hearing  request,  making  available 
the  findings  and  conclusions  that  justify 
the  denial. 

Two  copies  of  any  submissions  are  to 
be  provided  to  FDA,  except  that 
incUviduals  may  submit  one  copy. 
Submissions  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  dociunent.  The 
public  availability  of  information  in 
submissions  is  governed  by  21  CFR 
10.20(j)(2)(i).  Publicly  available 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  section 
351  of  the  Public  Health  Service  Act  (42 
U.S.C.  262)  and  sections  201,  501,  502, 
505,  and  701  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  351, 
352.  355,  and  371).  and  under  the 
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authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director  of  CBER  (21 
CFR  5.67). 

Dated:  March  27, 1997. 

KMthrynCZoon, 

Director,  Center  for  Biologies  Evaluation  and 
Research. 

[PR  Doc.  97-8987  Filed  4-8-97;  8:45  am] 

BIUJNQ  CODE  41«M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Statement  of  Organization,  Functions, 
and  Dalagations  of  Auttwrity 

Part  P,  Chapter  DB  (Office  of 
Operations)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  February  25. 
1970,  and  60  FR  56605,  November  9, 
1995,  and  in  pertinent  part  at  56  FR 
50126,  October  3, 1991)  is  amended  to 
reflect  the  reorganization  of  the  Center 
for  Veterinary  Medicine  (CVM),  Office 
of  Operations,  in  the  Food  and  Drug 
Administration  (FDA). 

The  Center  for  Veterinary  Medicine 
will  continue  to  develop  and 
recommend  the  veterinary  medical 
policy  of  the  Agency  with  respect  to  the 
safefy  and  effectiveness  of  animal  drugs, 
feeds,  feed  additives,  veterinary  medical 
devices  (medical  devices  for  animal 
use),  and  other  veterinary  medical 
products.  The  restructuring  of  the 
Center  is  proposed  to  strengthen  the 
delivery  of  services  to  our  constituents 
and  customer  groups  by  streamlining 
the  organization  through  delayering 
lines  of  authorify  and  responsibility, 
and  improving  channels  of 
communications  at  all  levels  within  the 
Center. 

1.  Delete  Office  of  the  Center  Director 
(HFVl),  Center  for  Veterinary  Medicine 
(HFV),  in  its  entirefy  and  replace  with 
the  following: 

Office  of  the  Center  Director  (DBVA). 
Directs  overall  Center  activities  and 
coordinates  and  establishes  Center 
policy  in  the  areas  of  research, 
management,  scientific  evaluation, 
compliance  and  surveillance. 

Approves  new  animal  drug 
applications  and  issues  notices  of 
withdrawal  of  new  animal  drug 
approvals  when  the  opportimity  for  a 
hearing  has  been  waived. 

Authorizes  for  use  as  edible  products 
animals  treated  with  investigational 
drugs  and  terminates  exemptions  for 
investigational  trials.  In  conjunction 


with  appropriate  agency  officials  in  the 
foods  area,  provides  FDA  policy 
development  and  direction  on 
environmental  impact  matters. 

Serves  as  focal  point  for  operational 
review  and  compliance  activify  policy 
and  legislative  matters;  serves  as  focal 
point  for  international  harmonization 
and  trade  issues  related  to  animal  drugs 
and  feeds;  leads  and  provides  oversight 
of  research  animal  issues  for  FDA. 

^'lans,  develops  and  implements  the 
Center's  Equal  Employment 
Opportunity  ahd  Affirmative  Action 
Program. 

Develops,  reviews,  and  coordinates  all 
Federal  Register  publications  pertaining 
to  Center  functions  and  coordinates 
requests  and  activities  pertaining  to  the 
Regulatory  Flexibility  Act,  Executive 
Orders  on  Regulations.  Paperwork 
Reduction  Act,  and  regulations  planning 
and  implementation. 

2.  Delete  the  Office  of  Management 
(HFVl  A),  Center  for  Veterinary 
Medicine  (HFV),  in  its  entirety  and 
replace  with  the  following: 

Office  of  Management  and 
Communications  (DBVB).  Provides 
guidance  and  leadership  in  the  analysis, 
planning,  coordination  and  evaluation 
of  administrative  management  activities 
including:  personnel;  employee 
orientation  and  development; 
procurement;  travel;  facilities;  property; 
seciirify;  records  management; 
performance  management;  awards; 
budget  formulation  and  execution; 
information  resources  management; 
program  analysis;  and  management 
analysis.  Provides  administrative 
assistance  and  support  to  the  Veterinary 
Medicine  Advisory  Committee  (VMAC) 
Executive  Secretaiy. 

Plans,  develops,  and  implements 
Center  management  policies.  Provides 
leaderahip  and  direction  for  the 
management  and  administrative 
interface  with  the  Agency,  the 
Department  and  other  Feideral  agencies. 

Serves  as  Center  inter&ce  with  the 
Agency  and  Department  on  budget  issue 
resolutions. 

Performs  analysis,  program 
assessments,  or  special  studies  of  key 
issues  relative  to  policy  review  and 
oversight.  Directs  a  variety  of  short- 
range  and  long-range  special  projects  or 
assignments  of  sulwtantial  significant  to 
the  Center. 

Implements  Internal  Control  Reviews 
in  accordance  with  the  Office  of 
Management  and  Budget,  Department 
and  Agency  guidelines.  Provides 
direction  in  the  preparation  of  responses 
to  the  Office  of  Inspector  General  and 
the  General  Accounting  Office  regarding 
audits  and  investigation. 


Directs  the  Center's  outreach  efibrts  to 
consumers,  professionals  and  the 
industry  in  communioeting  the  program 
goals  and  priorities  of  the  Center. 
Maintains  the  CVM  Home  Page  on  the 
World  Wide  Web.  Provides  automated 
scientific  literature  searches  and 
retrieval  support.  Supports  public  and 
consiuner  affiurs,  including  freedom  of 
information. 

Directs  the  Center's  Strategic  Plan  and 
the  efforts  of  Strategic  Implementation 
Groups  (SIG)  to  effectively  accomplish 
Center  goals  and  objectives.  Facilitates 
implementation  of  SIG 
recommendations. 

3.  Insert  Administrative  Staff  (DBVB- 
1),  under  the  Office  of  Management  and 
Communications  PBVB).  reading  as 
follows: 

AdministmtivB  Staff  (DBVB-1).  Serves 
as  the  focal  point  in  the  Center  for 
administrative  management  activities. 
Coordinates  the  administrative 
management  activities  in  the  Offices 
with  designated  Administrative 
Officers,  i.e.,  personnel  management, 
property  acquisition  and  surplus, 
inventory,  procurement,  travel  services. 
security  procediues,  records 
management,  performance  management, 
conflict  of  interest,  s{}ecial  government 
employees,  and  telecommunications. 
Safeguards  the  administrative 
management  services  against  waste, 
fraud  and  abuse. 

Manages  the  Center's  award  systems 
through  the  Strategic  Plan  Awarids 
Committee  and  the  CVM  Incentive 
Awards  Committee.  Manages  CVM's 
participation  in  the  Agency's  Honor 
Award  process,  including  the  first  and 
second  tier  ceremonies. 

Provides  budget  execution  and  fiscal 
accounting  services  for  the  Center. 
Monitors  and  provides  officials  with 
continual  awareness  of  obligated 
commitments  and  status  of  funds. 

Directs,  develops  and  implements  the 
Center's  overall  professional,  scientific, 
technical,  clerical,  and  management 
training  programs;  formal  careOT 
development  programs  and  New 
Employee  Orientation  Program. 
Coordinates  all  Special  training 
programs  from  the  Agency  and 
Department. 

4.  Insert  Communications  Staff 
(DBVB-2),  under  the  Office  of 
Management  and  Communications 
(DBVB),  reading  as  follows: 

Communications  Staff  (DBVB-2). 
Plans,  produces,  and  publishes  a 
bimonthly  subscription  newsletter 
entitied  the  FDA  VETERINARIAN  and 
other  publications  such  as  CVM 
UPDATES  and  consumer  fliere. 

Supports  FDA  public  affairs/ 
consumer  affairs  initiatives,  including 
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supportiiig  the  efforts  of  CVM's  Press 
OfBcer  and  FDA  Public  A&irs 
Specialists  in  headquarters  and  the 
field. 

Develops,  prepares,  and  coordinates 
the  Center's  responses  to  requests  for 
information  through  the  Freedom  of 
Information  Act  (FOIA). 

Provides  automated,  scientific 
literature  search  capabilities  and 
retrieval  support  to  CVM.  Keeps  the 
Center  current  on  improvements  to 
these  systems. 

Delivers  the  Center's  message  to  our 
customers,  both  inside  and  outside 
government,  through  the  most  effective 
and  up-to-date  medial  technologies 
available,  including  the  Worid  Wide 
Web,  the  Internet,  etc. 

Establishes  and  coordinates  industry/ 
producer  group  outreach  initiatives. 

Responds  to  inquiries  to  the  Center, 
including  letters  and  telephone 
inquiries  &om  consumers,  industry 
representatives,  government  officials, 
health  professionals  and  academics. 

5.  Insert  Program  Planning  and 
Evaluation  Staff  (DBVB-3).  under  the 
Office  of  Management  and 
Communications  (DBVB),  reading  as 
follows: 

Program  Planning  and  Evaluation 
Staff  (DBVB-3).  Prepares  the  Agency 
annual  budget  estimates.  This  includes 
all  phases  of  budget  analysis  and 
formulation  and  presentation.  Assists 
staff  in  justifying  budgets  for  anticipated 
needs. 

Conducts  management  and  program 
analysis  studies  and  participates  in  the 
program  planning  process  to  identify 
operational  goals  and  evaluation 
methods.  Designs  and  recommends 
systems  and  procedures  and  develops 
policy  recommendations  to  implement 
study  conclusions. 

Provides  management  and  consulting 
services,  including  policy  development 
and  analysis  of  proposed  policy 
changes.  Assists  Center  managers  in 
assessing  management  problems  and 
designs  and  recommends  systems  and 
procedures;  develops  and  recommends 
policy  to  implement  study  conclusions. 

Conducts  Internal  Control  Reviews  in 
accordance  with  instructions  and 
guidelines  provided  by  Agency  and 
OMB.  Conducts  analysis  and  presents 
summary  of  findings  to  management 
officials.  Assists  in  the  coordination  and 
preparation  of  responses  to  the  Office  of 
the  Inspector  General  and  the  General 
Accounting  Office  regarding  audits  and 
investigations. 

6.  Insert  Information  Resources 
Management  Staff  (DBVB-4).  under  the 
Office  of  Management  and 
Communications  (DBVB),  reading  as 
follows: 


Information  Resources  Management 
Staff  iDBVB-~4).  Implements  information 
resources  management  functions  for  the 
Center  including  systems  development, 
systems  management, 
telecommunications  plan  and  ADP 
security. 

Provides  systems  analysis  and 
programming  support  for  the  Center. 
Directs  the  utilization  of  the  Center's 
central  computer  system  and  the 
internal  network  of  personal  computers 
and  video  display  terminals. 

Provides  user  support  for  eill  functions 
involving  the  CVM  local  area  network 
and  wide  area  network. 

Provides  support  and  training  on  ADP 
securify  including  implementation  of 
the  FDA  and  DHHS  security 
requirements. 

7.  Delete  Office  of  New  Animal  Drug 
Evaluation  (HFVT),  Center  for 
Veterinary  Medicine  (HFV),  in  its 
entirety  and  replace  with  the  following: 

Office  of  New  Animal  Drug 
Evaluation  (DBVC).  Evaluates  for  animal 
safety  and  effectiveness  new  animal 
drugs  in  pharmaceutical  dosage  forms  or 
for  use  in  animal  feed,  and  the  safety 
aspects  of  drug  and  food  additive 
residues  remaining  in  food  produced  for 
human  consumption  from  animals, 
intentionally  or  otherwise,  administered 
drugs  or  food  additives. 

Reviews  and  determines  the  adequacy 
of  information  submitted  in  support  of 
proposed  use  of  investigational  new 
animal  drugs,  and  recommends  to  the 
Center  Director  appropriate  action  on 
new  animal  drug  applications  and  acts 
on  investigational  new  animal  drug 
(IN  AD)  notices  of  exemption  and 
authorization  requests. 

Evaluates  manufactiiring  methods  and 
procedures  for  new  animal  drug 
products. 

Coordinates  the  development  and 
implementation  of  regulations  and 
policies  pertaining  to  new  drugs 
intended  for  animal  use. 

Evaluates  office  activities  to  ensure 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA). 

Provides  technical  support  and  expert 
testimony  in  legal  proceedings  relative 
to  the  approval  of  new  animal  drugs. 

Participates  in  international  activities 
designed  to  harmonize  the  drug 
approval  process. 

8.  Delete  the  Office  of  SuTveillance 
and  Compliance  (HFVU),  Center  for 
Veterinary  Medicine  (HFV),  in  its 
entirety  and  replace  with  the  following: 

Office  of  Surveillance  and 
Compliance  (DBVD).  Advises  the  Center 
Director  on  surveillance  and  compliance 
policy  concerning  FDA  regulatory 
responsibility  with  respect  to  animal 
drugs,  feeds,  feed  additives,  veterinary 


medical  devices,  and  other  veterinary 
medical  products. 

Develops  and  evaluates  surveillance 
and  monitoring  programs  to  ensure  the 
safety  and  effectiveness  of  animal  drugs 
and  to  detect  emerging  resistance  to 
antimicrobials  among  zoonotic  enteric 
pathogens. 

Plans,  develops,  monitors,  tmd 
evaluates  Center  siuveillance  and 
compliance  programs  and  coordinates 
their  field  implementation  to  ensure  the 
safety  and  effectiveness  of  marketed 
animal  drugs,  feeds,  feed  additives, 
veterinary  medical  devices,  and  other 
veterinary  medical  products. 

Directs  and  coordinates  the 
development  of  scientific  evidence 
supporting  Formal  Evidentiary  Hearings 
requested  by  the  Center. 

Recommends  to  the  Center  Director 
the  amendment  or  withdrawal  of 
approved  new  animal  drugs 
applications. 

Develops,  coordinates,  and  directs  the 
Center's  Bioresearch  Monitoring 
Program  to  ensure  reliability  of 
information  on  which  to  base  new 
animal  drug  and  food  additive 
approvals. 

Provides  epidemiology  expertise  to 
the  Center  as  needed. 

9.  Delete  the  Office  of  Science 
(HFWl),  Center  for  Veterinary 
Medicine  (HFV),  in  its  entirety  and 
replace  with  the  following: 

Office  of  Research  (DBVE).  Advises 
and  assists  the  Center  Director  and  other 
officials  on  research  matters  which 
affect  Center  policy  direction  and  long- 
range  goals. 

Ftovides  focal  point  for  all  research 
activities  in  the  Center,  serves  as  the 
liaison  for  intramural  and  extramural 
research. 

Provides  scientific  review,  guidance, 
and  support  for  research  activities 
(extramural  research,  training,  and 
fellowship  activities);  serves  as  the 
Center  focal  point  for  pre-award 
coordination. 

Evaluates  and  reviews  the  adequacy 
of  research  resources;  appraises  the 
technical  aspects  and  contributions  of 
Center  science  programs. 

Initiates,  manages,  and  reviews  Center 
contracts,  grants,  cooperative 
agreements,  and  interagency  agreements 
with  regard  to  enhancing  the  Center 
research  and  science  pro^^m  activities. 

Evaluates  and  interprets  results  of 
scientific  research;  initiates  and 
recommends  action  as  appropriate  to 
implement  policy  changes. 

10.  Delete  Administrative  Staff 
(HFW2),  under  the  Office  of  Science 
(HFWl),  in  its  entirety  and  replace 
with  the  following: 
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Administrative  Staff  (DBVE-1). 
Manages  budget,  property,  space,  and 
acquisition  of  equipment  and  services 
for  intramural  research  programs. 

Responsible  for  the  maintenance, 
repair,  and  construction  of  grounds, 
buildings,  and  equipment,  as  applicable, 
in  support  of  intramural  research 
programs. 

Develops  and  manages  health,  safety, 
and  chemical  disposal  required  for 
intramural  research  programs. 

Produces,  reviews,  and  tracks 
correspondence,  reports,  and 
manuscripts  for  the  intramural  research 
program. 

11.  Prior  Delegations  of  Authority. 
Pending  further  delegations,  directives, 
or  orders  by  the  Commissioner  of  Food 
and  Drugs,  all  delegations  of  authority 
to  positions  of  the  affected  organizations 
in  effect  prior  to  this  date  shall  continue 
in  effect  in  them  or  their  successors. 

Dated:  January  23, 1997. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 
[FR  Doc.  97-9053  Filed  4-8-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  financing  Administration 
[HCfA-R-2071 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  E)epartment  of  Health  and 
Human  Services,  is.publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  fbllowing  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
biirden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Evaluation  of 
Five  State  Health  Care  Reform 


Demonstrations  and  the  Evaluation  of 
the  Medicaid  State  Health  Reform 
Demonstrations;  Form  No.:  HCFA-R- 
207;  Use:  These  evaluations  will 
investigate  health  care  reform  in  ten 
states  that  will  implement  or  have 
implemented  demonstration  programs 
using  Medicaid  Section  1115  waivers. 
The  surveys  will  gather  information  to 
answer  questions  regarding  access  to 
health  care,  quality  of  care  delivered, 
satisfaction  with  health  services,  and 
the  use  and  cost  of  health  services.  The 
surveys  will  be  administered  to 
Medicaid  eligible  and  newly  covered 
enroUees  and  eligible  and  near-eligible 
non-enrollees.  A  subsample  of  siuvey 
respondents  will  be  SSI  recipients  and 
other  disabled  people  who  have 
participated  in  demonstrations  for  at 
least  a  year.  Quality  of  care  siuveys  will 
be  administered  to  Medicaid  enrollees 
who  have  diabetes  and  to  parents  of 
children  in  the  Medicaid  program  who 
have  pediatric  asthma.  Frequency: 
(Other)  one  time  for  most  respondents; 
Affected  Public:  Individuals  or 
Households;  Number  of  Respondents: 
60,483;  Total  Annual  Responses: 
60,691;  Total  Annual  Hours:  18,267. 

To  obtain  copies  of  the  supporting 
statement  for  the  propKJsed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms,  E-mail  your  request, 
including  your  address  and  phone 
nimiber,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  conmients  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  direcUy  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  John  Rudolph, 
Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  April  1, 1997. 
Edwin  |.  Gialaal. 

Director,  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources. 

[FR  Doc.  97-9082  Filed  4-8-97;  8:45  am] 

MLLMQOOM  4Y20-0a-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haalth  Care  Financing  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financin^Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Request:  Extension  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  Medicaid  Dnig 
Rebate  Program — Manufacturers;  Form 
No.:  HCFA-367,  367  a,  b,  and  c;  Use: 
Section  1927  requires  drug 
manufactiu^rs  to  enter  into  and  have  in 
effect  a  rebate  agreement  with  the 
Federal  Government  for  States  to  receive 
funding  for  dnigs  dispensed  to 
Medicaid  recipients;  Frequency: 
Quarterly;  Affected  Public:  Business  or 
other  for-profit;  Number  of 
Respondents:  520;  Total  Armual 
Responses:  2,080;  Total  Aimual  Hours: 
49,480. 

2.  Type  of  Request:  Extension  of  a 
cinrently  approved  collection;  Title  of 
Information  Collection:  State  Drug 
Rebate  (Medicaid);  Form  No.:  HCFA- 
368  and  HCFA-R-144;  Use:  Section 
1927  requires  State  Medicaid  agencies 
to  report  to  drug  manufocturers  and 
HCFA  on  the  drug  utilization  for  their 
State  and  the  amoimt  of  rebate  to  be 
paid  by  the  manufacturers;  Frequency: 
Quarterly;  Affected  Public:  State,  local, 
or  tribal  government;  Number  of 
Respondents:  51;  Total  Armual 
Responses:  204;  Total  Annual  Hours: 
6,125. 

To  request  copies  of  the  proposed 
paperwork  collection  referenced  above. 
E-mail  your  request,  including  your 
address,  to  Paperwork9hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
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786-1326.  Written  comments  and 
recommendations  for  the  proposed 
infbnnation  collections  should  be  sent 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Qearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  Linda 
Mansfield,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  April  2, 1997. 
Edwin  I.  Glatzal, 

Director,  Management  Analysis  and  Planning 

Staff.  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

[FR  Doc.  97-9083  Filed  4-8-97;  8:45  am] 

MJJNQ  COOC  4120-ai-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Rasources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Reqijest 

In  compliance  with  the  requirement 
for  opportunity  for  public  conmient  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  35.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13).  the  Health 
Resources  and  Services  Administration 
(HRSA)  will  publish  periodic 
summaries  of  proposed  projects  being 


developed  for  submission  to  0MB  under 
the  Paperwork  Reduction  Act  of  1995. 
To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Application  and 
Annual  Report,  Maternal  and  Child 
Health  Block  Grant  Program  (OMB  No. 
0915-0172) — Extension  and  Revision — 
The  Health  Resources  and  Services 
Administration  (HRSA)  proposes  to 
revise  and  reformat  the  Maternal  and 
Child  Health  Block  Grant  Guidance. 
This  guidance  is  used  annually  by  the 
50  States  and  9  jurisdictions  in  making 
application  for  Block  Grants  under  Title 
V  of  the  Social  Security  Act,  and  in 
preparing  the  required  annual  report. 
The  revisions  are  designed  to  simplify 
and  clarify  the  guidance  and  required 
forms  and  to  reduce  duplication,  while 
still  allowing  for  clear,  concise,  useful, 
and  accxirate  communication  about  the 


States'  programs.  More  specifically,  the 
revisions  should:  (1)  Make  the  program 
descriptions  more  readable;  (2)  alleviate 
the  disconnect  between  the  application 
for  the  next  fiscal  year  and  the  annual 
report  for  the  previous  fiscal  year  that 
makes  progranunatic  and  data  reviews 
difficult;  (3)  clarify  budget  and  expense 
tables,  through  better  design  of  forms 
and  by  carrying  totals  from  form  to 
form;  (4)  report  objectives  in  a  standard 
format,  including  the  relationship  to 
Healthy  People  2000  goals,  to  facilitate 
year  to  year  comparisons  and  multi- 
State  tabulations;  and,  (5)  incorporate 
uniform  performance  measures  across 
all  States  and  jurisdictions  as  well  as 
State/jurisdiction-specific  performance 
measures. 

The  HRSA  revision  would  also 
combine  the  current  three  guidance 
documents  into  one  document,  by 
eliminating  the  separate  annual 
application  and  annual  report  in  favor 
of  a  combined  document,  and  every  fifth 
year  expliciUy  including  the  results  of 
the  needs  assessment,  which  would  be 
incorporated  only  by  reference  in  the 
intervening  years.  The  HRSA  revision 
efforts  are  intended  not  only  to  simplify 
and  expedite  the  rational  submission  of 
necessary  data  and  reports,  but  also  to 
reduce  the  burden  on  States  and 
jurisdictions  by  eliminating  duplicative 
requirements  and  streamlining  the 
presentation  of  information.  It  is 
expected  that  a  10%  reduction  in 
burden  can  be  achieved.  Estimates  of 
burden  to  complete  the  application  and 
annual  report  are  as  follows: 


Type  of  form 

Number  of 
respondents 

Responses 
per  re- 
spondent 

Burden 
hours  per 
response 

Total  bur- 
den hours 

Application  and  Annual  Report  (without  needs  assessment)* 

States     

50 
9 

50 
9 

1 
1 

1 
1 

495 
200 

675 
360 

24  750 

JunsdKtions ».»..... « 

1  800 

Five- Year  Application  and  Annual  Fteport  (with  needs  assessment)' 

States  _ : 

33,750 

JurisdK^tons _ „. .  . 

3,240 

,  *The  Annual  Application  and  Annual  Report  wittKXJt  needs  assessment,  will  be  sutxnitted  in  FY  1998  arxl  FY  1999.  TTie  five-year  Annual  Ap- 
pfcation  and  Annual  Report  willbe  submitted  in  FY  2000.  The  average  annual  response  burden  for  the  next  three  years  is  30,(X30  hours. 


The  HRSA  revision  plan  calls  for 
copies  of  the  draft  version  of  the  new 
guidance  package  to  be  mailed  to  the 
Maternal  and  ChUd  Health  Directors  in 
all  States  and  jurisdictions  on  or  about 
April  15th,  1997.  Copies  will  also  be 
available  to  all  other  interested  parties 
who  request  one  from:  Peter  C.  van 
Dyck,  M.D.,  M.P.H.,  Director,  Office  of 


State  and  Communify  Health,  Maternal 
and  Child  Health  Bureau,  Room  18-31, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857.  His  phone 
number  is  (301)  443-2204. 

Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  MD  20867.  Written 


comments  should  be  received  within  60 
days  of  this  Notice. 

Dated:  April  2, 1997. 
J.  Henry  Monies, 

Director,  Office  of  Policy  and  Information 

Coordination. 

[FR  Doc.  97-9024  Filed  4-8-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuaa  and  Mental  Haalth 
Services  Administration 

Notica  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meetings  of  the  SAMHSA  Center  for 
Substance  Abuse  Prevention  (CSAP) 
National  Advisory  Council  and  Special 
Emphasis  Panel  I  (SEP  I)  in  May. 

The  SEP  I  meeting  will  include  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
discussions  could  reveal  personal 
information  concerning  individuals 
associated  with  the  applications. 
Accordingly,  this  meeting  is  concerned 
with  matters  exempt  from  mandatory 
disclosure  in  Title  5  U.S.C.  552b(c)(6) 
and  5  U.S.C.  App.2,  section  10(d). 

A  summary  of  the  meeting  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Dee  Herman,  Committee 
Management  Liaison,  SAMHSA  Office 
of  Extramural  Activities  Review,  5600 
Fishers  Lane,  Room  17-89,  Rockville, 
Maryland  20857.  Telephone:  (301)443- 
4783. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  May  19-21, 1997. 

Place:  Residence  Inn-Bethesda,  Calvert 
Room,  7335  Wisconsin  Avenue,  Bethesda, 
MD  20814. 

Closed:  May  19-20, 1997 — 8:30  a.m.-5  p.m. 
May  21, 1997 — 8:30  a.m. — Adjournment. 

Panel:  Center  for  Mental  Health  Services 
State  Reform  Grants. 

Contact:  Ferdinand  W.  Hoi,  Ph.D.,  Room 
17-89,  Parklawn  Building,  Telephone:  (301) 
443-9919  and  FAX:  (301)  443-3437. 

The  CSAT  National  Advisory  Council 
meeting  will  include  presentations  of 
CSAP  and  Department  of  Justice  and 
Transportation  collaborations,  report  on 
CSAP  International  Activities, 
discussions  of  administrative  matters 
and  announcements,  and  reports  by 
workgroups  of  the  SAMHSA  National 
Advisory  Coimcil  and  the  CSAP 
National  Advisory  Coimcil. 

A  summary  of  this  meeting  and  roster 
of  committee  members  may  be  obtained 
from  Yuth  Nimit,  ni.D.,  Executive 
Secretary,  CSAP  National  Advisory 
Coimcil,  Rockwall  II  Building  Suite  901, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-8455. 

Substantive  program  information  may 
be  obtained  bom  ^e  Contact  listed 
below. 


Committee  Name:  Center  for  Substance 
Abuse  Prevention  National  Advisory 
Council 

Meeting  Date:  May  22, 1997. 

Place:  Marriott  Residmce  Inn,  Bethesda, 
MD  20814. 

Open:  May  22, 1997,  8:30  a.m.  to  5  p.m. 

Contact:  Yuth  Nimit,  Ph.D.  Rockwall  D 
Building.  Suite  901  Telephone:  (301)  443- 
8455. 

Dated:  April  2, 1997. 
}eriLipov, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

(FR  Doc.  97-9052  FUed  4-8-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlldlifa  Sarvica 

Racaipt  of  Applications  for  Parmlt 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.y. 

PRT-826398 

Applicant:  Cincinnati  Zoo,  Cincinnati,  Ohio 

The  applicant  request  a  permit  to  re- 
export and  re-import  one  wild  Komodo 
island  monitor  [Vaianus  komodoensis) 
to  and  from  Metro  Toronto  Zoo,  Ontario, 
Canada,  for  the  purpose  of  enhancement 
of  the  species  through  conservation 
education. 
PRT-800411 

Applicant:  USFWS-Ecological  Services, 
Pierre,  SD 

The  applicant  requests  an  amendment 
to  and  renewal  of  their  permit  which 
authorizes  the  import  and  export  of  live 
captive-bom  black-footed  ferrets 
[hfustela  nigripes)  for  the  purpose  of 
scientific  research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  in  Service  recovery 
docimients.  The  applicant  requests  that 
the  permit  be  amended  to  authorize  the 
import  and  export  of  black-footed  ferret 
tissue  and  blood  samples  and  carcasses 
for  the  purpose  of  scientific  research 
and  enhancement  of  propagation  and 
survival  of  the  species  as  prescribed  in 
Service  recovery  documents. 
PRT-827106 
Applicant:  Susan  King,  Richmond,  VA 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa. 


for  the  purpose  of  enhancement  of  the 

survival  of  the  species. 

PRT-827065 

Applicant:  h4ational  Aviary  in  Pittsburgh, 
PitUburgh.  PA 

The  applicant  requests  a  permit  to 
import  one  captive-bred  Mauritius  pink 
pigeon  (Columbia  mayeri)  frt)m  the 
Jersey  Wildlife  Preservation  Trust, 
Channel  Islands,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  captive-breeding. 
PRT-827066 

Applicant:  Detroit  Zoological  Garden,  Royal 
Oak,  MI 

The  applicant  requests  a  permit  to 
import  one  captive-bred  Jamaican  boa 
{Epicrates  subflavus)  bom  the  Jersey 
Wildlife  Preservation  Trust,  Channel 
Islands,  for  the  purpose  of  enhancement 
of  the  survival  of  the  species  through 
captive-breeding. 
PRT-826300 

Applicant:  Brian  McMillan,  Canyon  Country, 
CA 

The  applicant  requests  a  permit  to  sell 
in  foreign  commerce  five  captive-bred 
leopanls  [Panthera  pardus),  and  one 
captive-bred  tiger  iPanthera  tigris)  to 
The  Animals  Actors  Agency,  London, 
England,  for  the  purposes  of  enhancing 
the  survival  of  the  species  through 
conservation  education. 
PRT-82^7 
Applicant:  Robert  Gaitell.  Yuba  Qty,  CA 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-826490 
Applicant:  Thomas  Torgenoo,  Tucson,  AZ 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-826298 

Applicant:  Department  of  Veterinary 
Services,  University  of  Wyoming 

The  applicant  requests  a  permit  to 
export  and  re-import  tissue  samples 
collected  from  wild,  and  captive-held 
black-footed  ferrets  (Mustela  nigripes)  to 
and  frt>m  the  Canadian  Cooperative 
Wildlife  Health  Center,  Ontario 
Veterinary  Collie,  University  of 
Guelph.  Guelph,  Ontario.  Canada,  for 
the  purposes  of  scientific  research. 
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PRT-827199 

Applicant:  Wildlife  On  Easy  Street,  Tunpa, 
FL. 

The  applicant  requests  a  permit  to 
import  two  Jaguars  [Pantera  onca  onca) 
and  three  Ocelots  (Leopardus  pardalis) 
bom  in  captivity  from  Bolivian  Zoo. 
Bolivia  for  the  purposes  of  enhancing 
the  survival  of  the  species  through 
propagation. 
PRT-«26238 

Applicant:  St.  Louis  Zoological  Park,  St 
Louis.  MO. 

The  applicant  requests  a  permit  to 
import  two  captive  bom  Pudus  [Pudu 
pudu]  from  Zoologischer  Garten  der 
Stadt-Wuppertal,  Wuppertal,  Germany 
for  the  purpose  of  enhancing  the 
survival  of  the  species  through 
propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  mq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  part  18). 

The  following  applicants  have  each 
requested  a  permit  to  import  a  sport- 
hunted  polar  bear  [Ursus  maritimus) 
from  the  Northwest  Territories,  Canada 
for  personal  use. 


Applicant/ad- 
dress 

Populatton 

PRT- 

Bruno  Scherrer, 

Los  Angeles. 

CA. 
Davkl  Anaman, 

Hemk>ck,ML 
Derek  A. 

Burdeny. 

Omaha.  NE. 
Harry  BricWey, 

Indianapolis, 

IN. 
Bruce  Levein. 

Mercer  Is.. 

WA. 
William  Katen. 

Patchogue. 

NY. 
Mark  David 

Samsiy.  Ft. 

Worth.  TX. 

Northern  Beau- 
tort. 

do 

do 

do 

Souttiem  Beau- 
tort. 

do 

do 

826942 

826910 
827122 

827123 

826941 

826911 

827037 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 


application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  430,  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Docimients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Dated:  April  3,  1997. 
Karen  Andenon, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
[PR  Doc.  97-9029  Filed  4-B-97;  8:45  am) 
BIUJNGCOOE  4310-4a-# 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications. 

The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.). 

PRT-827308 

Applicant:  Bradley  Zercher  and  Daniel 
Ostennan,  Urbana,  Illinois. 

The  applicants  request  a  permit  to 
take  (capture  and  release)  Indiana  bats 
[Myotis  sodalis)  and  gray  bats  [Myotis 
grisescens)  at  the  Camp  Atterbury 
Military  Base,  Edinburg,  Indiana. 
Activities  are  proposed  to  document 
presence  or  al»ence  of  the  species  for 
the  purpose  of  survival  and 
enhancement  of  the  species  in  the  wild. 

PRT-827309 

Applicant:  Robert  Mies  and  Kimberly 
Williams,  The  Organization  for  Bat 
Conservation,  Williamston,  Michigan. 

The  applicants  request  a  permit  to 
take  (capttire  and  release)  Indiana  bats 
(Myotis  sodalis)  in  Kalamazoo,  Ingham, 
and  Eaton  Counties,  Michigan. 
Activities  are  proposed  to  docvunent 


presence  or  absence  of  the  species  for 
the  purpose  of  survival  and 
enhancement  of  the  species  in  the  wild. 

PRT-B27310 

Applicant:  Warren  W.  Pryor,  Fort  Wayne 
Children's  Zoo,  Fort  Wayne,  Indiana. 

The  applicant  requests  a  permit  to 
take  (capture  and  release;  collect  empty 
shells)  specimens  of  the  following 
unionid  species:  White  cat's  paw  pearly 
mussel  [Epioblasma  obliquata 
perobliqua),  Rabbitsfoot  (.Quadrula  c. 
cylindrica)  (not  federally  listed;  former 
candidate),  Clubshell  [Pleurobema 
clava)  (capture  and  release  only). 
Activities  are  proposed  for  Allen 
County,  Indiana,  for  the  survival  and 
enhancement  of  the  species  in  the  wild. 

Written  data  or  comments  should  be 
submitted  to  the  Regional 'Director,  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Ecological  Services  Operations,  1 
Federal  Drive,  Fort  Snelling,  Minnesota 
55111-4056,  and  must  be  received 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Ecological  Services 
Operations,  1  Federal  Drive,  Fort 
Snelling,  Minnesota  55111-4056. 
Telephone:  (612/725-3536  x250);  FAX: 
(612/725-3526). 

Dated:  April  2, 1997 
Matthias  A.  Kerschbaum, 

Acting  Assistant  Regional  Director.  IL,  IN. 
MO  (Ecological  Services).  Region  3.  Fort 
Snelling,  Minnesota. 

[FR  Doc.  97-9057  Filed  4-«-97;  8:45  am] 
BILUNO  CODE  4310-fi5-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-930-1111-0&-24  1A] 

Notice  of  Intent  To  Prepare  an 
Integrated  Activity  Plan  (lAPy 
Environmental  Impact  Statement  (EIS) 
on  Management  of  the  Northeastern 
Portion  of  the  National  Petroleum 
Reserve-Alaska  (NPR-A);  Request  for 
Information,  and  Call  for  Nominations 
and  Comments:  Reopening  of 
Comment  Period 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Request  for  information; 
extension  of  comment  period. 
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SUMMARY:  A  notice  of  intent  to  prepare 
the  lAP/EIS,  requesting  information  and 
public  comments,  was  published  in  the 
Federal  Register  on  February  13, 1997 
(62  FR  6797),  with  a  comment  period 
expiring  March  31,  1997.  The  comment 
period  was  extended  imtil  April  4, 1997, 
to  accommodate  a  scoping  meeting  that 
had  to  be  rescheduled  because  of  the 
death  of  an  elder.  The  comment  period 
is  now  being  reopened  to  accommodate 
a  scoping  meeting  that  had  to  be 
rescheduled  because  weather  conditions 
prevented  travel  to  the  scheduled 
meeting. 

DATES:  Information  and  comments  must 
be  postmarked  or  submitted  via  the 
internet  by  April  18,  1997. 
ADDRESSES:  Comments  should  be  sent 
to:  State  Director,  Alaska  (930),  Bureau 
of  Land  Management.  222  W.  7th 
Avenue,  #13,  Anchorage,  AK  99513- 
7599;  or  submitted  by  electronic  mail  to 
"duckei^akblm.gov. " 
FOR  RJRTHER  INFORMATION  CONTACT: 
Jim  Ducker  at  (907)  271-3369. 
Sjrhria  V.  Baca, 

Acting  Director,  Bureau  of  Land  Management. 
(PR  Doc.  97-9165  Filed  4-ft-97;  8:45  am] 

COW  4910-70-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[E8-«eO-191(MXM041;  ES-48656  Qroup 
100.  Arfcanaas] 

Notice  of  HIing  of  Plat  of  Survey, 
Arkansas 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  east  boundary,  a  portion 
of  the  subdivisional  lines,  and  the 
subdivision  of  certain  sections. 
Township  16  North,  Range  19  West, 
Fifth  Principal  Meridian,  Arkansas,  will 
be  officially  filed  in  Eastem  States, 
Springfield,  Virginia  at  7:30  a.m.,  on 
May  12, 1997. 

llie  survey  was  requested  by  the 
National  Park  Service. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastem  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  May  12, 1997. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  Mardi  27, 1997. 
Stephen  G.  Kopach, 
Chief  Cadastral  Sumyor. 
[FR  Doc.  97-9080  Filed  4-8-97;  8:45  am] 
BMJJNQ  OOOC  491»-aMi 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

PD-957-1430-00] 

Idaho:  Rling  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Maho 
State  Office,  Bureau  of  Land 
Management.  Boise,  Idaho,  efiisctive  9 
a.m.,  April  1, 1997. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  section  26,  T.  4S.,  R.  4E.,  Boise 
Meridian,  Idaho,  Group  979,  was 
accepted,  April  1, 1997. 

This  suirvey  was  executed  to  meet 
certain  administrative  needs  of  the 
Btireau  of  Land  Management  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
1387  South  Vinnell  Way,  Boise,  Idaho 
83709-1657. 

Dated:  April  1, 1997. 
DiuuME.OInn, 

Chief  Cadastral  Surveyor  for  Idaho. 

[FR  Doc.  97-9079  Filed  4-fr-97;  8:45  am] 

,  BMJJNO  COOS  4»1«-QQ-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Raglstar  of  fHstoric  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  29, 1997.  Pursuant  to  §60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service,  PO  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  April  24, 1997. 
PatridKAndnw, 
Acting  Keeper  of  the  NatioiKil  Register. 

Arixona 

Apache  County 

Alpine  Elementary  School,  11  and  12  Co.  Rd. 
2052,  near  jet  with  US  180,  Alpine, 
97000369 

Navofo  County  , 

EUswoith,  Abner.  House.  260  N.  8th  St, 
Show  Low,  97000368 


Georgia  I 

Floyd  County 

Jackson  Hill  Historic  District.  )ackM>n  Hill, 
between  GA  53  and  the  Oostanaula  River, 
Rome,  97000370 

New  Hampshire 

Grafton  County 

Great  Hollow  Road  Stone  Arch  Bridge,  Great 
Hollow  Rd.,  over  Mink  Brook, 
approximately  100  ft  N  of  )ct  with  Smith 
Ln.,  Hanover,  97000372  J 

Hanover  Town  Library,  130  Etna  Rd.,  | 

Hanover,  97000371 

Ohio 

Defiance  County 

Speaker,  Charles,  House,  912  Holgate  Ave.,        i 
Defiance,  97000374  | 

Fairfield  County  | 

Gill,  John,  Farmstead,  12310  Lancaster —  I 

Newark  Rd. ,  MillOTspoit  vicinity.  97000373     ' 

Viigiiua 

Page  County  i 

Skyline  Drive  Historic  District  (Historic  Park 
Landscapes  in  National  and  State  Parks] 
Shenandoah  National  Park,  from  the  N 
entrance  station  at  Front  Royal  to  the  S  ') 

entrance  station  at  Rockfish  Gap,  Luiay 
vicinity.  97000375  j 

[FR  Doc.  97-9040  Filed  4-»-97;  8:45  am]  H 

OOOC  4*t0^7t>-P  I 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

TItIa  II  Fiscal  Year  1996  Devek>pmant 
Program  Proposal  Final  Draft 
QuidelinM 

Puistiant  to  the  Agricultural  Mariwt 
and  Transition  Act  of  1996,  notice  is 
hereby  given  that  the  TiUe  n  Fiscal  Year 
1998  Development  Program  Proposal 
Final  Ehraft  Guidelines  are  being  made 
available  to  interested  parties  for  the 
required  thirty  (30)  day  comment 
period. 

Individuals  who  wish  to  receive  a 
copy  of  the  draft  guidelines  should 
contact:  Office  of  Food  for  Peace,  Room 
323,  SA-8,  Agency  for  International 
Development,  Washington,  DC.  20523- 
0809.  Contact  person:  Owen  Johnson, 
(703)  351-0110.  Individuals  who  have 
questions  or  conmients  on  the  draft 
guidelines,  should  contact  David  Nelson 
at  (703) 351-0168. 

The  thirty  day  comment  period  will 
begin  on  the  date  that  this 
announcement  is  published  in  the 
Federal  Register. 
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Dated:  March  21. 1997. 
Jbaaiw  MarkmuB, 

Acting  Director,  Office  of  Food  for  Peace, 
Bureau  for  Humanitarian  Response. 
[FR  Doc.  97-9081  Filed  4-d-97;  8:45  am) 
■LUNG  C006  tlia-tl-M 


DEPARTMENT  OF  JUSTICE 

Civtl  Rights  Division 

Agneq^  infonnation  Collection 
Activities:  Reinstatement,  WItttout 
Cttange,  of  a  Previously  Approved 
Collection  for  Which  Approval  Has 
Expired;  Comment  Requested 

ACTION:  Notice  of  Infonnation  Collection 
Under  Review;  Procedures  for  the 
Administration  of  Section  5  of  the 
Voting  Rights  Act  of  1965. 

The  proposed  infonnation  collection 
is  published  to  obtain  comments  from 
the  public  and  affocted  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  June  9,  1997. 

We  request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  infonnation.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's/component's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
David  H.  Hunter.  (202)  307-2898, 
Attorney,  Voting  Section,  Civil  Rights 
Division,  U.S.  Department  of  Justice,  PO 
Box  66128,  Washington,  DC  20035. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(8) 
contained  in  this  notice,  especially 


regarding  the  estimated  public  burden 
and  associated  response  time,  may  also 
be  directed  to  Mr.  Hunter. 

Overview  of  This  InfiDrmation 
Collection 

(1)  Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection: 
Procedures  for  the  Administration  of 
Section  5  of  the  Voting  Rights  Act  of 
1965,  28  CFR  Part  51. 

(3)  Agency  fonn  number,  if  any.  and 
applicable  component  of  the 
Department  sponsoring  the  collection: 
No  form;  Voting  Section,  Civil  Rights 
Division. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  or  Local 
Government.  Other:  None.  Jurisdictions 
specifically  covered  under  the  Voting 
Rights  Act  are  required  to  obtain 
preclearance  from  the  Attorney  General 
before  instituting  changes  affecting 
voting.  They  must  convince  the 
Attorney  General  that  voting  changes 
are  not  racially  discriminatory.  The 
Procedures  facilitate  the  provision  of 
information  that  will  enable  the 
Attorney  General  to  make  the  required 
determination. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  4,727  responses  per  year 
(10,103  respondents  making  an  average 
of  0.47  responses  per  year),  with  the 
average  response  requiring  10.02  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  47,365  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Griggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  April  4. 1997. 
Robert  B.  Brings. 

Department  Clearance  Officer,  Untied  States 

Department  of  Justice. 

[FR  Doc.  97-8985  Filed  4-8-97;  8:45  am) 

WUJNQ  CODE  441»-13-M 


DEPARTMENT  OF  JUSTICE 

Coordination  and  Review  Section; 
Agency  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  informadon  collection 
under  review;  Complaint  Form, 


Coordination  and  Review  Section,  Civil 
Rights  Division,  Department  of  Justice. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  imtil  June  9, 1997.  Request 
written  comments  and  suggestions  from 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  p)erformance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instruction,  or 
additional  information,  please  contact 
Merrily  A.  Friedlander,  202-307-2222. 
U.S.  Etepartment  of  Justice,  Civil  Rights 
Division,  Coordination  and  Review 
Section,  P.O.  Box  66560,  Washington, 
DC  20035-6560. 

Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time,  should  be 
directed  to  Merrily  A.  Friedlander,  202- 
307-2222,  U.S.  Department  of  Justice, 
Qvil  Rights  Division,  Coordination  and 
Review  Section,  P.O.  Box  66560, 
Washington,  DC  20035-8560. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Existing  collection  in  use  without  an 
OMB  control  number. 

(2)  Tide  of  the  Form/Collection: 
Complaint  Form,  Coordination  and 
Review  Section,  Civil  Rights  Division. 
Department  of  Justice. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
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collection:  No  form  number. 
Coordination  and  Review  Section,  Civil 
Rights  Division,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
is  used  to  find  jurisdiction  to  investigate 
the  alleged  discrimination,  to  seek 
whether  a  referral  is  necessary,  and  to 
provide  information  needed  to  initiate 
investigation  of  the  complaint. 
Respondents  are  individuals  alleging 
discrimination. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100  responses;  V2  hour  per 
response.  The  information  will  be 
submitted  by  the  respondent  only  once. 
Thus,  there  will  be  approximately  100 
total  yearly  responses  at  V2  hour  per 
response. 

(6)  An  estimate  of  the  total  burden  (in 
hours)  associated  with  the  collection:  50 
annual  burden  hours. 

If  additional  information  is  required, 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC, 
20530. 

Dated:  April  3, 1997. 
Roiiert  B.  Briggs, 

Department  Clearance  Officer,  U.S. 

Department  of  Justice. 

(FR  Doc.  97-9041  Filed  4-8-97;  8:45  am) 

BNJJNQ  COOE  441»-13-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Criminal  Justice  Information  Services 
(CJIS)  Advisory  Policy  Board  Meeting 

The  Criminal  Justice  Infonnation 
Services  (CJIS)  Advisory  Policy  Board 
(the  Board)  will  meet  on  June  4-5, 1997, 
from  9  a.m.  until  5  p.m.,  at  the  St. 
Petersburg  Bayfront  Hilton,  333  1st 
Street  South.  St.  Petersburg,  Florida, 
telephone  (813)  894-5000,  to  formulate 
reconunendations  to  the  Director, 
Federal  Bureau  of  Investigation  (FBI)  on 
the  security,  policy,  and  operation  of  the 
National  Crime  Information  Center 
(NQC),  NOC  2000,  the  Integrated 
Automated  Fingerprint  Identification 
System  (LAFIS),  and  the  Uniform  Crime 
Reporting  and  National  Incident-Based 
Reporting  System  programs. 

The  topics  to  be  discussed  will 
include  the  progress  of  the  NCIC  2000 
and  lAFIS  projects,  the  development  of 


the  National  Instant  Criminal 
Background  Check  System  (NICS)  and 
other  topics  related  to  the  operation  of 
the  FBI's  criminal  justice  information 
systems. 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Any  member  of  the  public  may  file  a 
written  statement  concerning  the  FBI 
CJIS  Division  programs  or  related 
matters  with  the  Board.  Anyone  wishing 
to  address  this  session  of  the  meeting 
should  notify  the  Designated  Federal 
Employee  at  least  24  hours  prior  to  the 
start  of  the  session.  The  notification  may 
be  by  mail,  telegram,  cable,  facsimile,  or 
a  hand-delivered  note.  It  should  contain 
the  requestor's  name,  corporate 
designation,  consumer  affiliation,  or 
Government  designation,  along  'with  a 
short  statement  describing  the  topic  to 
be  addressed,  and  the  time  needed  for 
the  presentation.  A  nonmember 
requestor  will  ordinarily  be  allowed  not 
more  than  15  minutes  to  present  a  topic, 
imless  specifically  approved  by  the 
Chairman  of  the  Board. 

Inquiries  may  be  addressed  to  the 
Designated  Federal  Employee,  Mr. 
Demery  R.  Bishop,  Section  Chief, 
Programs  Development  Section,  CJIS 
Division,  FBI,  935  Pennsylvania 
Avenue,  Northwest,  Washington,  DC 
20537-9700,  telephone  (202)  324-5084, 
facsimile  (202)  324-8906. 

Dated:  March  31. 1997. 
DemeiyR.  Bishop, 
Section  Chief,  Programs  Development 
Section,  Criminal  Justice  Information  Services 
Division. 

[FR  Doc.  97-9078  Filed  4-8-97;  8:45  am] 

MUJNG  COOE  4410-02-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Revision  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Refugee/ Asylee  Relative 
Petition. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  May  3, 1996.  at  61  FR 
19958,  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  hnmigration  and 
Naturalization  Service. 

The  purpose  of  this  noUce  is  to  allow 
an  additional  30  days  for  public 
comments  until  May  9, 1997.  This 


process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC,  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DO J).  Justice 
Management  Division.  Information 
Management  and  Security  Staff. 
Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  Evduate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency /component, 
including  whether  the  information  tvill 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  me  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  The  proposed  collection  is 
listed  below: 

(1)  Tyjje  of  Infonnation  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection. 
Refugee/ Asylee  Relative  Petition. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  offustice  sponsoring  the 
collection:  Form  1-730.  Office  of 
Examinations,  Adjudications, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  data  collected  on  this 
form  is  used  by  the  Service  to  determine 
eliffibility  for  the  requested  benefit. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
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estimated  for  cm  average  respondent  to 
respond:  86,400  responses  at  35  minutes 
(.583)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoifrs)  associated  with  the 
collection:  50,371  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  April  3, 1997. 
Koocrt  B.  on^gSv 

Department  Clearance  Officer.  United  States 
Department  of  lattice. 
(FR  Doc  97-6986  Filad  4-8-97;  8:45  am] 

MLLMQ  COOe  4410-1*-ll 


DEPARTMENT  OF  LABOR 

Oftlcs  of  the  Secretary 

SutMniesion  for  0MB  Review; 
Comment  Requeet 

April  3.  1997. 

The  E)epartment  of  Labor  (DOL)  has 
submitted  the  followdng  pubUc 
information  collection  requests  (ICRs)  to 
the  OfBce  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  E)epartment  of 
Labor,  Departmental  Clearance  Officer, 
Theresa  M.  O'Malley  ((202)  219-5096 
ext.  143).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
CTTY/TDD)  may  call  (202)  219-4720 
between  1  p.m.  and  4  p.m.  Eastern  time, 
Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS.  DM. 
ESA.  ETA.  MSHA.  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  cbllection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Consumer  Price  Index  Revision 
Housing  Survey. 

Oh4B  Number:  1220-Oxxx  (new). 

Frequency:  Semi-annually. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit. 

Number  of  Respondents:  136,612. 

Estimated  Time  Per  Respondent:  7 
minutes. 

Total  Burden  Hours:  16,694. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  For  the  Consumer  Price 
Index  housing  survey,*  the  revision 
means  implementing  a  new  sample  in 
new  existing  Primary  Sampling  Units. 
The  methodology  for  index  calculation 
includes  both  a  Geometric  Mean  Test 
Index  and  a  Laspeyres  Index.  Survey 
sample  selection  utilized  an 
expenditure  weight  algorithm  which 
can  handily  be  used  to  calculate  both 
indexes.  Field  representations  will  use 
hand-held  pen  computers  and  transmit 
data  collected  back  to  Washington,  DC 
electronically. 

Agency:  Mine  Safety  and  Health 
Administration . 

Title:  Roof  Control  Plain. 

OMB  Number:  1219-0004  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,117. 

Estimated  Time  Per  Respondent:  5.4 
hours. 

Total  Burden  Hours:  20,701. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $9,000. 

Description:  This  information 
collection  requires  that  a  roof  control 
plan  and  revisions  thereof  suitable  to 
the  roof  conditions  and  mining  system 
of  each  coal  mine  be  approved  by  the 
Mine  Safety  and  Health  Administration 
before  implementation  by  the  mine 
operator.  This  standard  also  requires  the 
mine  operator  to  plot  on  amine  map 
each  unplanned  roof  or  rib  fall  and  coal 
or  rock  burst  that  occius  in  the  active 
workings  when  certain  criteria  are  met. 

Agency:  Occupational  Safety  and 
Health  Administration. 


Title:  Report  of  Injuries  to  Employees 
Operating  Mechanical  Power  Presses 
(1910.217(g)). 

OMB  Number:  1218-0070  (extension). 

Frequency:  As  needed. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  191. 

Estimated  Time  Per  Respondent:  2 
minutes. 

Total  Burden  Hours:  57. 

Total  Annualized  capital/startup 
costs:  0. 

Total  armual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  In  the  event  an  employee 
is  injured  while  operating  a  mechanical 
power  press,  the  employer  is  required  to 
provide  information  to  the  Occupational 
Safety  and  Health  Administration 
regarding  the  accident.  This  information 
includes  the  employer's  and  employee's 
name,  the  type  of  clutch,  the  type  of 
safeguard(s),  the  cause  of  the  accident, 
the  means  to  actuate  the  press,  and  the 
number  of  operators  involved. 
TharaM  M.  O'Mallejr, 
Departmental  Clearance  Officer. 
[FR  Doc.  97-8975  Filed  4-6-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Work-Flex  Partnership  Denwnstration 
Program;  Availability 

AGENCY:  Employment  and  Training 
Administration,  DOL. 
ACTION:  Request  for  Applications  for 
Work-Flex  Designation.  . 

SUMMARY:  Applications  are  invited  from 
States  under  the  Workforce  Flexibility 
Partnership  Demonstration  Program 
(Work-Flex)  which  is  authorized  under 
the  Department  of  Labor  Appropriations 
Act  of  1997  (Pub.  L.  104-208).  The 
Secretary  may  authorize  Work-Flex 
waivers  in  not  more  than  six  States,  of 
which  at  least  three  must  have 
populations  not  in  excess  of  3,500,000, 
with  preference  given  to  those  States 
designated  as  Ed-Flex  Partnershij}  States 
under  Goals  2000:  Educate  America  Act 
(Pub.  L.  103-227).  Work-Flex 
designation  will  be  made  pursuant  to  an 
application  and  plan  submitted  by  the 
State  for  the  provision  of  workforce 
employment  and  training  activities 
which  is  approved  by  the  Secretary. 
DATES:  The  deadline  for  submittal  of 
applications  will  be  May  30,  1997,  close 
of  business.  After  that  date,  applications 
will  be  accepted  only  if:  (1)  Fewer  than 
6  States  apply:  (2)  fewer  than  3  States 
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with  a  population  imder  3,500,000 
apply;  or  (3)  fewer  than  6  proposals 
received  by  that  date  are  approved  by 
the  Secretary. 

ADDRESSES:  Applications  must  be 
submitted  to  the  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration.  Office  of  Job  Training 
Programs,  200  Constitution  Avenue, 
N.W.,  Room  N4459,  Attention:  Work- 
Flex  Application,  Washington,  DC 
20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Aaron,  Director,  Office  of 
Employment  and  Training  Programs, 
200  Constitution  Avenue  N.W., 
Washington.  DC  20210,  (202)  219-5580 
(this  is  not  a  toll-free  number). 

SUPPt^MENTARY  WFORMATKM: 

Backgtound 

The  specific  provision  authorizing  the 
Work-Flex  program  is  as  follows: 

"•  *  *  the  Secretary  of  Labor  shall 
estabUsh  a  workforce  Qexibility  (Work-Flex) 
partnership  demonstration  program  under 
which  the  Secretary  shall  authorize  not  more 
than  six  States,  of  which  at  least  three  States 
shall  each  have  populations  not  in  excess  of 
3,500,000,  with  a  preference  given  to  those 
States  that  have  been  designated  Ed-Flex 
Partnership  States  under  section  311(e)  of 
PubUc  Law  103-227,  to  waive  any  statutory 
or  regulatory  requirement  applicable  to 
service  delivery  areas  or  substate  areas 
vdthin  the  State  under  titles  I-QI  of  the  Job 
Training  Partnership  Act  (except  for 
requirements  relating  to  wage  and  labor 
standards,  grievance  procedures  and  judicial 
review,  non-discrimination,  allotment  of 
hmds,  and  ehgibility),  and  any  of  the 
statutmy  or  regulatory  requirements  of 
sections  8-10  of  the  Wagner-Peyser  Act 
(except  for  requirements  relating  to  the 
provision  of  services  to  unemployment 
insurance  claimants  and  veterans,  and  to 
universal  access  to  basic  labor  exchange 
services  without  cost  to  job  seekers),  and  for 
a  duration  not  to  exceed  the  waiver  period 
authorized  under  section  311(e)  of  Public 
Law  103-227,  pursuant  to  a  plain  submitted 
by  such  States  and  approved  by  the  Secretary 
for  the  provision  of  workforce  employment 
and  training  activities  in  the  States,  which 
includes  a  description  of  the  process  by 
which  service  delivery  areas  and  substate 
areas  may  apply  for  and  have  waivers 
approved  by  the  State,  the  requirements  of 
the  Wagner-Peyser  Act  to  be  waived,  the 
outcomes  to  be  achieved  and  other  measures 
to  be  taken  to  ensure  appropriate 
accountability  for  federal  funds." 

The  Work-Flex  program  is  a 
demonstration  program  under  which  the 
Secretary  may  grant  six  States  the 
authority  to  waive  certain  statutory  or 
regulatory  requirements  applicable  to 
service  delivery  areas  or  substate  areas 
within  the  State  imder  tides  I-EQ  of  the 
Job  Training  Paitnenhip  Act  (JTPA)  or 
sections  8-10  of  the  Wagner-Peyser  Act 


(W-P  Act).  The  legislation  also  contains 
certain  provisions  that  may  not  be 
waived  under  the  JTPA  and  the  W-P 
Act  The  types  of  these  non-waivable 
provisions  and  the  specific  provisions 
are  discussed  below. 

The  granting  of  authority  to  issue 
waivers  is  intended  to  provide  ^exibiiity 
to  States  to  enhance  the  development  of 
a  comprehensive  workforce 
development  system  and  to  improve  the 
quality  and  quantity  of  outcomes  for 
persons  served.  The  legislation  provides 
that  at  least  three  of  the  six  States  shall 
have  a  population  not  in  excess  of 
3,500,000  and  that  preference  be  given 
to  States  designated  imder  Ed-Flex.  The 
States  proposal  for  workforce 
development  system  improvement  must 
provide  a  description  of  the  process  by 
which  service  delivery  areas  and 
substate  areas  may  apply  for  and  have 
waivers  approved:  examples  of  the 
requirements  of  JTPA  and  the 
requirements  of  the  W-P  Act  to  be 
waived;  the  outcomes  to  be  achieved; 
and  the  measures  to  be  taken  to  ensure 
appropriate  accoimtability  for  Federal 
funds. 

The  Department  is  very  interested  in 
working  with  States  within  the  statutory 
authority  to  make  improvements  in  the 
workforce  delivery  system.  To  this  end, 
the  Department  wants  the  States  to 
know  it  will  actively  consider 
applications  which  will  assist  the  State 
and  its  local  service  delivery  structure 
in  implementing  workforce  delivery 
system  improvements.  The  Department 
of  Labor's  guiding  principles  for  reform 
of  the  job  training  systems  include: 

•  Individual  Opportunity  and 
Customer  Choice.  Empowering 
participants  who  need  employment  and 
training  services  with  the  resources  and 
information  needed  to  make  good 
choices. 

•  Leaner  Government.  Replacing 
separate  programs  with  streamlined 
systems  for  youth  and  adults,  organized 
around  the  principles  espoused  by  the 
School-to-Work  and  One-Stop  concepts. 

•  Greater  Accountability.  Ensuring  a 
clear  focus  on  residts,  not  process, 
through  mutually  agreed  upon 
improved  performance  outcomes. 

•  State  and  Local  Flexibility.  Provides 
States,  local  commimities  and  training 
systems  with  the  freedom  to  tailor 
programs  to  meet  real,  locally 
determined  needs. 

•  Strong  Private  Sector  Roles. 
Ensuring  that  business,  labor  and 
community  organizatiofls  are  full 
partners  in  systems  design  and  quality 
assurance. 

Finally,  the  Department  wishes  to 
remind  the  States  of  the  importance  of 
mnintaining  programs  for  the 


disadvantaged  and  dislocated  workms, 
maintaining  adequate  and  comparable 
reporting  and,  within  the  School-to- 
Work  framework,  providing  work 
opportunities,  especially  during  the 
summer  months,  to  disadvantaged 
youth. 

Application  Reqairements  and  Criteria 

1 .  Who  may  apply  and  when  may 
applications  be  submitted?  Any  State 
may  apply  for  designation  as  a  Work- 
Flex  State.  As  reqi;^red  under  the 
legislation  and  as  discussed  below, 
preference  will  be  given  to  States 
designated  by  the  Secretary  of 
Education  as  Ed-Flex  States.  Initially, 
applications  will  be  received  imtd  May 
30,  1997.  Since  the  Secretary  may 
delegate  waiver  authority  to  only  six 
States,  applications  will  be  accepted 
after  the  date  only  if:  (1)  fewer  than  six 
States  apply;  or  (2)  fewer  than  three 
States  apply  with  a  population  under 
3,500,000  or  (3)  fewer  than  six 
applications  received  by  May  30  are 
approved  by  the  Secretary.  Please  note 
that  not  more  than  a  total  of  six  States 
will  be  designated  under  Work-Flex.  If 
six  applications  are  approved  in  FY 
1997,  no  additional  designations  will  be 
made.  If  six  States  are  not  designated  in 
FY  1997,  and  proposed  language  in  the 
1998  budget  is  approved,  additional 
States  up  to  a  total  of  six  naay  be 
designated. 

Single  SDA  States  with  one  State- 
wide SDA/SSA  may  apply  for  Work- 
Flex  designation.  In  such  States,  the 
application  must  specify  the  entity 
which  may  request  such  waivers 
(typically  the  SJTCC  or  portion  thereof 
which  serves  as  the  Private  Industry 
Council).  The  Department  recommends 
that  States  which  have  a  single  SDA 
identify  a  different  body  wi& 
responsibility  for  mailing  decisions  on 
requested  waivers. 

2.  What  information  should  be 
included  in  a  State's  Work-Flex 
proposal?  To  be  considered  for 
designation  as  a  Work-Flex  State,  the 
Governor  must  submit  an  application  to 
the  Secretary.  This  application  must 
include  the  following: 

a.  Plan.  A  plan  for  the  provision  of 
workforce  employment  and  training 
activities  for  the  State.  This  may  be  a 
summary  of  the  State  plan  for 
employment  and  training  activities,  but 
should  be  in  sufficient  detail  to  describe 
how  the  State  envisions  using  the  Work- 
Flex  authority  to  enhance  the 
development  of  a  comprehensive 
employment  and  training  system. 

b.  ffPA  Requirements.  A  description 
of  the  process  by  which  service  delivery 
areas  and  substate  areas  may  apply  for 
and  have  waivers  approved;  and 
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c.  W-P  Act  Requirements.  A 
description  of  the  specific  requirements 
in  Section  8,  9  and  10  of  the  W-P  Act 
and  applicable  regulations  to  be  waived. 

d.  Specific  Elements  to  be  Addressed. 
To  be  responsive  to  the  above,  the 
application  must  contain  a  specific 
description  of  the  process  and 
requirements  for  JTPA  and  W-P  Act 
waivers  (as  appropriate),  includi^: 

(1)  Identification  of  the  State  official 
designated  by  the  Governor  who  would 
have  authority  to  grant  requested 
waivers,  including  documentation  that 
the  Governor  has  granted  the  official 
such  authority: 

(2)  Requirements  for  application  for  a 
waiver  by  service  delivery  areas  and 
substate  areas; 

(3)  Identification  of  the  JTPA 
requirement(s)  for  which  the  waiverfs) 
will  likely  be  requested  (either  specific, 
if  known,  or  examples); 

(4)  Description  of  the  criteria  for 
approval  of  waivers,  including  a 
description  of  the  process  for  assuring 
that  waivers  proposed  for  approval  are 
not  prohibited  by  the  provisions  of 
legislation  (including  requirements  of 
legislation  other  than  JTPA),  or 
provisions  under  which  the  Work-Flex 
authority  is  granted; 

(5)  Process  for  providing  an 
opportxmity  for  public  review  and 
comment; 

(6)  Requirement(s)  for  identification 
of  improvement  in  outcomes  to  be 
expected  as  the  result  of  granting  a 
waiver,  including  how  the  baseline  will 
be  established  and  what  data  sources 
will  be  used; 

(7)  Measures  to  be  taken  to  ensure  the 
appropriate  accountability  for  federal 
funds  and  reporting; 

(8)  Procedures  that  the  State  will  use 
to  monitor  and  evaluate  the 
implementation  of  waivers  by  local 
areas,  including  the  outcomes  to  be 
achieved; 

(9)  A  statement  of  State  legislative, 
regulatory  or  othOT  impediments  to 
administration  of  the  waiver  authority 
sought  and  planned  State  action  to 
resolve  such  matters;  and 

(10)  Assurance  that  the  State  has  the 
capacity  to  administer  the  waiver 
system. 

As  provided  in  the  legislation,  certain 
provisions  are  not  subject  to  waiver 
under  Work-Flex.  For  the  JTPA,  these 
include  requirements  relating  to  wage 
and  labor  standards,  grievance 
procedures,  judicial  review, 
nondiscrimination,  allotment  of  funds 
and  eligibility.  Also,  waiver  authority 
must  be  requested  by  and  granted  to 
service  delivery  areas  or  substate  areas. 
State  responsibilities  or  programs 
operated  under  statewide  authority  are 


not  subject  to  waiver  under  this 
program.  For  example,  this  includes 
designation  of  service  delivery  areas  or 
substate  areas,  the  State  planning 
process,  the  State  Education  and 
Coordination  grants  under  section  123, 
the  Services  to  Older  Individuals  under 
section  204(d),  the  TiUe  III  funds 
reserved  for  State  activities  (Governors' 
Reserve)  under  section  302(c)  and  grants 
awarded  to  States  with  Title  III  National 
Reserve  Account  (NRA)  funds. 

Note:  Some  provisions  (such  as  certain 
State  responsibilities)  not  subject  to  waiver 
under  the  Work-Flex  authority  niay  be 
eligible  for  waiver  under  the  other  new 
statutory  or  regulatory  waiver  authority 
included  in  the  Appropriations  Act.  For 
example,  a  State  may  apply  for  waivers  for 
State-based  programs.  Such  general  waiver 
requests  may  be  submitted  as  part  of  the 
Work-Flex  proftosal  or  may  be  submitted 
separately.  General  waiver  requests  will  be 
reviewed  in  the  context  of  the  requested 
Work-Flex  authority,  but  will  be  sabject  to 
the  one-year  limit  applicable  to  such  general 
waivers. 

For  the  W-P  Act,  only  the 
requirements  of  section  8-10,  which 
relate  to  the  development,  review  and 
approval  of  State  plans,  recordkeeping 
and  reporting  may  be  waived.  The  law 
also  specifically  excludes  from  waivers 
any  requirements  relating  to  provision 
of  services  to  unemployment  insurance 
claimants  and  veterans  and  to  universal 
access  to  basic  labor  exchange  services 
without  cost  to  job  seekers. 

(e)  Public  Consultation  and  Comment 
Process.  The  Department  expects  the 
State  to  involve  the  local  elected 
officials,  the  private  industry  councils, 
and  community-based  organizations  and 
other  stakeholders  in  the  process  when 
developing  the  Work-Flex  application. 
Consistent  with  the  general  waiver 
request,  the  State  must  provide 
interested  parties  an  opportunity  to 
review  and  comment  on  the  proposed 
application.  At  a  miniTnnin,  the 
following  groups  must  be  afforded  the 
opportunity  to  review  and  comment  on 
the  proposed  application:  (l)  The  State 
Job  Training  Coordinating  Council;  (2) 
each  house  of  the  State  legislature;  (3) 
local  elected  officials  and  Private 
Industry  Councils;  (4)  appropriate  local 
education  and  other  pubLic  and  non- 
profit agencies  in  the  service  delivery 
areas;  and  (5)  labor  organizations  in  the 
area  which  represent  employees  having 
the  skills  in  which  training  is  proposed 
and  public  sectot  unions,  where  they 
may  be  affected.  Also,  the  proposed 
application  must  be  made  reasonably 
available  to  the  general  public  through 
such  means  as  public  hearings  and  local 
news  &cilities. 


The  Work-Flex  authority  is  intended 
to  provide  States  with  the  ability  to 
enhance  the  development  of  a 
comprehensive  workforce  development 
system,  including  implementation  of  the 
One-Stop  Career  Center  system  and  the 
School-to- Work  system.  Another  area  of 
importance  is  the  area  of  improving 
both  the  quality  and  quantity  of 
outcomes  of  individuals  served.  Both  of 
these  will  be  of  substantial  importance 
in  reviewing  of  proposals  requesting  the 
granting  of  the  Secretary's  authority  for 
issuing  waivers  under  Work-Flex. 

Criteria  for  Evaluation  of  Work-flex 
Applicatioiu 

Criteria  for  evaluation  of  Work-Flex 
proposals  include: 

1.  Plan  and  Outcomes.  The  extent  to 
which  the  authority  sought  will  result 
in: 

q.  Improving  the  outcomes  to  prersons 
served,  and 

b.  Enhancing  implementation  of  a 
comprehensive  workforce  development 
system  in  one  or  more  areas. 

The  extent  to  which  the  authority 
sought  will  enhance  the  implementation 
of  the  One-Stop  Career  Center  system 
and/or  the  School-to-Work  system  will 
be  major  factors  in  the  evaluation  of 
proposals. 

2.  Responsiveness.  The  extent  to 
which  the  application  meets  the 
requirements  of  the  legislation  and  this 
Notice  for  submission  of  an  application. 
This  includes  the  quality  of  the  process 
for  reviewing  and  approving  local 
applications  for  waivers  and  for 
docvunenting  and  monitoring  the  results 
of  waivers. 

3.  Accountability  of  Funds.  Measiu^s 
to  be  taken  to  ensure  the  accountability 
of  federal  funds,  including  monitoring, 
evaluation  and  reports. 

4.  Preference  for  Ed-Flex  States — Tie- 
Breaking  Procedures.  Proposals  will  be 
evaluated  based  on  the  quality  and 
specificity  of  the  proposal.  In  the  event 
that  proposals  submitted  are  judged  to 
be  substantially  equal,  preference  will 
be  given  to  States  designated  as  Ed-Flex 
States  on  or  before  May  30, 1997. 

5.  Public  Comments.  All  comments 
received  on  the  application  should  be 
forwarded  with  the  application  to  the 
Department  of  Labor  together  with  the 
State's  disposition  of  such  comments. 

Coaditions 

1 .  Federal  Review  of  Work-Flex 
Waivers  Granted.  In  applying  for 
waivers.  States  must  recognize  that  the 
impact  of  the  use  of  Work- Flex  authority 
to  achieve  goals  and  outcomes  specified 
in  the  State  proposal  will  be  reviewed 
annually  against  stated  goals.  The 
Department  reserves  the  right  to 
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withdraw  the  authority  to  issue  waivers 
if:  goals  specified  are  not  met  for  two 
consecutive  years;  or  the  State  grants 
waivers  for  non-waivable  provisions  or 
for  provisions  of  other  legislation  not 
subject  to  waiver. 

2.  Duration  and  Coverage.  Work-Flex 
authority  may  be  granted  for  up  to  five 
years.  States  granted  such  authority  may 
approve  waivers  requested  from  all 
service  delivery  areas  or  substate  areas 
or  from  selected  areas. 

3.  Notification  of  the  Granting  of 
Waivers.  States  will  be  required  to 
submit  reports  on  a  semi-annual  basis 
concerning  the  administration  of  the 
waiver  authority  and  on  the 
accomplishments  under  this  authority. 
After  one  year,  annual  reporting  will  be 
required.  States  shall  notify  the 
appropriate  ETA  Regional 
Administrator  of  the  granting  of  a 
waiver(s)  semi-annually.  This 
notification  shall  include  the  area  for 
which  the  waiver  is  granted,  the 
provision  of  legislation  and/or 
regulation  waived  and  the  duration  of 
the  waiver. 

4.  Federal  Assistance.  States  are 
encouraged  to  regularly  considt  with  the 
ETA  Regional  Office  regarding  any 
matters  in  which  the  discussion  and 
assistance  in  the  Work-Flex 
administration  would  be  useful. 
Because  Work-Flex  is  an  important 
demonstration  program  with 
implications  for  futiu^  job  training  and 
employment  service  delivery,  it  is 
important  that  Work-Flex  be  tested  to 
ensure  that  appropriate  accoimtability 
can  be  maintained.  ETA  Regional  staff 
will  be  responsible  for  providing 
information  on  Work-Flex 
administration  and  implementation. 
States  granted  Work-Flex  authority  are 
strongly  urged  to  work  closely — on  an 
ongoing  basis — vrith  Regional  Office 
staff  so  that  both  the  federal  and  State 
partners  are  fully  informed  on  the  status 
and  issues  under  Work-Flex.  States  may 
be  asked  to  participate  with  ETA  staff  in 
designing  and  conducting  the  planned 
evaluation  of  the  effectiveness  of  Work- 
Flex. 

Dated:  April  2, 1997. 
Raymond  J.  Uhalde, 

Acting  Assistant  S6cretaty  of  Labor. 

IFR  Doc.  97-8976  Filed  4-*-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

prohR)lted  Transaction  Exemption  97-20; 
Exemption  AppUcstion  No.  D-10227tiinj  D- 
10232.  etai.] 

Grant  of  Individual  Exemptions;  Real 
Estate  Equity  Trust  No.  1  (the  Trust),  et 
al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  &cts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  conunents  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  vrith  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  I3ecember  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasuiry  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  proceduiBS  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 


(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Real  Estate  Equity  Trust  No.  1  (the 
Trust),  et  aL  Locked  in  Cincinnati,  OH 

(Prohibited  Transaction  Exemption  97-20; 
Exemption  Application  Nos.  D-10227 — O- 
102321 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of  ' 
the  Code,  shall  not  apply  to  the 
purchase  of  imits  in  the  Trust  by  certain 
miiltiemployer  pension  plans  (the 
Plans)  that  will  eftable  State  Street 
Global  Advisors,  Lie.  (SSGA),  the 
independent  fiduciary  for  the  Plans 
investing  in  die  Trust,  to  make  initial 
and  subsequent  equity  investments  on 
behalf  of  the  Trust,  in  the  Cincinnati 
Development  Group  Limited 
Partnership  (the  Partnership),  which 
may  result  in  a  benefit  inuring  to  Fifth 
Third  Bank  (Fifth  Third),  the  trustee  of 
the  Trust  and  a  party  in  interest  with 
respect  to  the  Plans. 

This  exemption  is  subject  to  the 
following  conditions: 

(a)  Each  Plan  investing  in  the  Trust 
has  total  assets  that  are  in  excess  of  $50 
million. 

(b)  No  Plan  that  purchases  units  in  the 
Trust  that  will  permit  the  Partnership 
investment  has,  immediately  following 
the  acquisition  of  such  units,  more  than 
5  percent  of  its  assets  invested  therein. 

(c)  The  decision  to  purchase  uinits  in 
the  Trust  that  will  allow  SSGA  to  make 
the  initial  and  any  subsequent  equity 
contributions  to  the  Partnership  is  made 
by  a  Plan  fiduciary  (the  Second 
Fiduciary)  which  is  independent  of 
Fifth  Third  and  its  affiliates  and  which 
is  not  SSGA. 

(d)  As  independent  fiduciary  for  the 
Trust,  SSGA  determines  whether — 

(1)  It  is  in  the  best  interests  of  the 
Trust  and  the  Plans  participating  therein 
to  make  the  initial  and  sul»equent 
investments  in  the  Partnership; 

(2)  It  is  appropriate  for  the  Trust  to 
assign,  transfer,  pledge  or  otherwise 
encumber  its  interest  in  the  Partnership 
provided  the  Trust  obtains  written 
consent  from  Cincinnati  Development 
Group,  LLC  (CDG); 

(3)  It  is  appropriate  for  the  Trust  to 
withdraw  as  a  limited  partner  from  the 
Partnership  or  to  withdraw  its  capital 
from  such  Partnership  provided  the 
Trust  obtains  the  written  consent  of 
CDG; 
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(4)  It  is  appropriate  for  the  Trust  to 
consent  to  the  sale  by  QX^  of 
substantially  all  of  the  assets  of  the 
Partnership  or  the  transfer  by  C3X^  of  its 
interest  in  the  Partnership  to  a  third 
party; 

(5)  It  is  appropriate  for  the  Trust  to 
contribute  to  the  Partnership  the 
amount  necessary  to  complete 
construction  of  the  Fountain  Square 
West  Project  and  to  require  that  CDG 
release  control  of  the  Partaership  to  an 
entity  designated  by  the  Trust,  if  CDG 
fails  to  provide  for  construction  cost 
overruns: 

(6)  It  is  appropriate  for  the  Trust  to 
elect  to  continue  the  Partnership  by 
appointing  a  successor  general  partner. 

(7)  An  entity  designated  by  the  Trust 
to  serve  as  general  partner  is  appropriate 
upon  the  occurrence  of  (d)(5)  or  (d)(6). 

(e)  At  the  time  the  Partnership 
investment  is  made,  the  terms  of  the 
transaction  are  at  least  as  favorable  to 
each  Plan  participating  in  the  Trust  as 
those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

(f)  Prior  to  investing  in  the 
Partnership,  Fifth  Third  provides  SSGA 
and  the  Second  Fiduciary  of  each  Plan 
participating  in  the  Trust  with  offering 
materials  disclosing  all  material  facts 
concerning  the  purpose,  structure  and 
operation  of  the  Partnership. 

(g)  Subsequent  to  investing  in  the 
Partnership,  the  Trust  and  SSGA  receive 
the  following  ongoing  information  from 
CDG: 

(1)  Within  120  days  after  the  end  of 
the  Partnership's  fiscal  year,  an 
unaudited  annual  report  containing — 

(A)  A  balance  sheet  and  statements  of 
income.  Partners'  equity,  changes  in 
financial  position  and  cash  flow  for  the 
year  then  ended; 

(B)  A  report  of  the  activities  of  the 
Partnership  during  the  period  covered 
by  the  report;  and 

(C)  An  itemization  of  any  fees  or 
payments  made  to  CDG  or  any  related 
party  or  affiliate. 

(2)  Within  60  days  of  the  end  of  each 
year,  an  appraisal  report,  prepared  by  a 
qualified,  independent  appraiser,  of 
each  property  held  in  the  Partnership. 

(3)  Periodically  (but  not  less 
frequentiy  than  quarterly),  operating 
and  development  budgets  of  the 
Partnership  as  well  as  unaudited 
operations  and  financial  reports. 
(Information  mth  respect  to  the 
Partnership  is  disseminated  by  Fifth 
Third  to  the  Second  Fiduciaries  of  Plans 
investing  in  the  Trust  through  anmml 
audited  financial  statements  of  the 
Trust,  prepared  by  independent, 
certified  public  accountants  and  in 
quarterly  communications  setting  forth 


Partnership  financial  data.  SSGA  will 
also  be  given  copies  of  this  information.) 

(h)  As  to  each  Plan  participating  in 
the  Trust,  the  total  fees  paid  to  Fifth 
Third  will  constitute  no  more  than 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act. 

(i)  Fifth  Third  maintains,  for  a  period 
of  six  years,  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (j)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circiunstances  beyond  the  control  of 
Fifth  Third  and/or  its  affiliates,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six  year  period;  and 

(2)  No  party  in  interest  other  than 
Fifth  Third  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  imder 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  below  by 
paragraph  (j). 

(jJU)  Except  as  provided  in  section 
(i)(2)  of  this  paragraph  and 
notwdthstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (i)  are  unconditionally 
available  at  their  customary  location 
during  normal  business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(B)  Any  fiduciary  of  a  participating 
Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(C)  Any  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer;  and 

(D)  Any  participant  or  beneficiary  of 
any  participating  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(j)(2)  None  of  the  persons  described 
above  in  paragraphs  (i)(l)(B)-(j)(l)(D)  of 
this  paragraph  (j)  are  authorized  to 
examine  the  trade  secrets  of  Fifth  Third 
or  commercial  or  financial  information 
which  is  privileged  or  confidential. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  17,  1996  at  61  FR  66314. 

Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  proposed 
exemption  and  no  requests  for  a  public 
hearing.  The  written  comment  was 
submitted  by  the  applicant.  Fifth  Third. 


and  is  intended  to  clarify  the  notice  of 
proposed  exemption  in  the  following 
areas: 

(1)  Role  of  the  Independent  Fiduciary. 
Fifth  Third  notes  that  SSGA  serves  as 
the  independent  fiduciary  with  respect 
to  investments  by  the  Trust  in  the 
Partnership.  Because  the  Trust  is  8 
limited  partner  in  the  Partnership  ana 
many  actions  that  may  be  undertiaken  by 
the  Trust  would  require  the  consent  of 
CDG,  the  general  partner  of  the 
Partnership,  Fifth  Third  represents  that 
the  opportunity  for  the  Trust  to  act 
unilaterally  would  be  extremely  rare.  In 
this  regard.  Fifth  Third  explains  that  the 
operative  and  conditional  language  of 
the  proposal  state  that  SSGA  will  make 
the  initial  and  any  subsequent 
investments  in  the  Trust  as  well  as 
monitor  the  Trust  on  behalf  of  the 
investing  Plans.  Although  Fifth  Third 
represents  that  this  language  is  not 
inconsistent  with  the  provisions  of  the 
proposal,  it  asserts  that  it  will  remain 
the  Trustee  of  the  Trust  and  that  it  will 
not  be  replaced  by  SSGA. 

In  response,  the  Department  notes 
that  SSGA  has  been  appointed  to  serve 
as  the  independent  fiduciary  for  the 
Trust  with  respect  to  the  initial,  and 
possibly,  future  equity  investments 
made  by  the  Trust  to  the  Partnership.  In 
undertaking  these  duties,  we  further 
note  that  SSGA  is  responsible  for 
monitoring  and  protecting  the  rights  of 
the  Trust  and  the  Plans  investing 
therein  to  the  extent  that  any  actions  by 
Fifth  Third  may  impact  adversely  on  the 
Partnership.  Because  actions  that  may 
be  iaken  by  Fifth  Third  could  result  in 
a  conflict  of  interest  by  reason  of  the 
Trust's  investment,  through  the 
Partnership,  in  the  Fountain  Square    . 
West  Project,  we  would  expect  that 
SSGA  will  have  a  continuing  role  in 
enforcing  the  rights  of  the  Pla^s 
investing  in  the  Trust. 

(2)  Assets  Required  for  Investment. 
Footnote  5  of  the  proposed  exemption 
states,  in  relevant  part,  that  if  "less 
than"  $6.5  million  in  units  are 
subscribed  for  by  the  investing  Plans, 
the  Trust  will  combine  those  proceeds 
with  its  existing  liquid  assets  to  make 
the  $7  million  investment  in  the 
Partnership.  Fifth  Third  wishes  to 
modify  the  language  in  the  footnote  by 
clarifying  that  if  "at  least"  $6.5  million 
in  units  are  subscribed  for  by  the  Plans, 
the  Trust  will  combine  those  proceeds 
with  existing  assets  to  make  the 
investment  in  the  Partnership. 

(3)  Rents  under  the  Lease  with  the 
City  of  Cincinnati  (the  City  Lease).  Fifth 
Third  notes  that  a  portion  of  Footnote  7 
of  the  proposal  indicates  that  no  gross 
rents  in  excess  of  $3  million  for  any  year 
are  projected  during  the  initial  10  years 
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of  the  Foimtain  Square  West  Project. 
Fifth  Third  wishes  to  emphasize  that  no 
gross  rents  in  excess  of  $3  million  are 
actually  projected  for  any  year  during 
the  initi^  term  of  the  Foimtain  Square 
West  Project.  Fifth  Third  also  points  out 
that  the  issue  of  gross  rents  in  excess  of 
$3  million  is  relevant  because  such 
rents  would  result  in  additional 
pajmaents  being  made  to  the  Cify  of 
Cincinnati  under  the  City  Lease. 

Thus,  after  giving  full  consideration  to 
the  entire  record,  including  the  written 
comment,  the  Department  has  made  the 
aforementioned  changes  to  the  proposed 
exemption.  In  addition,  the  Department 
has  decided  to  grant  the  exemption 
subject  to  the  clarifications  described 
above.  The  comment  letter  has  been 
included  as  part  of  the  public  record  of 
the  exemption  application.  The 
complete  application  file,  as  well  as  all 
supplemental  submissions  received  by 
the  Department,  is  made  available  for 
public  inspection  in  the  Public 
Dociunents  Room  of  the  Pension  and 
Wel&re  Benefits  Administration,  Room 
N-5638,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CbNTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  number.) 

Orders  Distributing  Co.,  Inc.  Profit 
Sharing  Plan  and  401(k)  Retirenaent 
Savings  Plan  (the  Plan)  Located  in 
Greenville,  South  Carolina 

[Prohibited  Transaction  Exemption  97-21; 
Exemption  Application  No.  D-10341] 

Exemption 

The  restrictions  of  sections  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  past  sale 
by  the  Plan  of  certain  units  of  limited 
partnership  interests  (the  Units)  to 
Orders  Distributing  Co.,  Inc.  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan,  provided  that  th^ 
following  conditions  are  satisfied:  (1) 
The  terms  of  the  sale  were  at  least  as 
favorable  to  the  Plan  as  those  the  Plan 
could  have  obtained  in  a  comparable 
arm's  length  transaction  with  an 
unrelated  party;  (2)  the  sale  was  a  one- 
time transaction  for  cash;  (3)  the  Plan 
paid  no  commissions  nor  other 
expenses  relating  to  the  sale;  (4)  the 
Plan  received  an  amount  no  less  than 
the  fair  market  value  of  the  Units  as  of 
the  date  of  the  sale,  as  determined  by  an 
independent  appraisal;  and  (5)  within 
30  days  of  publication  in  the  Federal 
Register  of  the  notice  of  the  grant  of  this 


exemption,  the  Employer  makes  an 
additional  cash  contribution  to  the  Plan 
to  make  up  for  opport\mity  costs 
attributable  to  the  Units. 
EFFECT rVE  DATE:  The  exemption  is 
effective  as  of  January  1, 1995. 

For  a  more  complete  statement  of  the 
facts  and  Representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  31, 1997  at  62  FR  4802. 
FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  Interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  frt)m  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  bwefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  %vill  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 


Signed  at  Washington,  D.C.,  this  3rd  day  of> 
April,  1997. 

Ivan  Siraafeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administiationj. 
Department  of  Labor  i 

[FR  Doc.  97-8972  Filed  4-»-97:  8:45  am] 
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DEPARTMENT  OF  LABOR  i 

Pension  and  Welfare  Banefits 
Administration 

[AnpiteaUon  No.  O-10346,  el  aL] 

Proposad  Exemptiona;  Waahlngton 
Nationai  Ratiramant  Plan  at  ai. 

AGENCY:  Pension  and  Welfare  Benefits    | 
Administration,  Labor.  i 

ACTION:  Notice  of  proposed  exemptions. 

IHiUMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security    - 
Act  of  1974  (the  Act)  and/ or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  CommentB  and  Hearing  | 

Requeeti 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary  : 

prohibitions  of  section  406(b)  of  the  Act,' 
requests  for  hearing  within  45  days  from! 
the  date  of  publication  of  this  Federal      : 
Register  Notice.  Comments  and  request  i 
for  a  hearing  should  state:  (1)  The  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  number  of  the  person  making 
the  comment  or  request,  and  (3)  the 
nature  of  the  person's  interest  in  the         | 
exemption  and  the  manner  in  which  the  i 
person  would  be  adversely  affected  by     ' 
the  exemption.  A  request  for  a  hearing     i 
must  also  state  the  issues  to  be 
addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three  I 

copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-564g,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  Attention:  i 

Application  No.  stated  in  each  Notice  of  , 
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Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption.as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUpPL£M8fTARY  MFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4g75(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  FR 
32836,  32847,  August  10.  1990). 
Effective  December  31. 1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Washington  National  Retirement  Plan 
(the  Plan),  Located  in  Lincolnshire,  EL 

(Application  No.  I>-10345l 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  firom  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  cash  sale  by  the 
Plan  of  five  venture  capital  limited 
partnership  interests  (the  Venture 


Capital  Funds)  and  a  private  placement 
bond  issue  (the  Private  Placement  Bond 
Issue) '  to  Washington  National 
Insurance  Compimy  (the  Employer),  a 
party  in  interest  with  respect  to  the 
Plan. 

This  proposed  exemption  is  subject  to 
the  following  conditions: 

(a)  AIL  terms  and  conditions  of  the  sale  are 
at  least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  aim's  length  transaction 
with  an  unrelated  party. 

(b)  The  sale  is  a  one-time  transaction  for 
cash. 

(c)  The  fiur  market  value  of  the  Interests  is 
determined  by  a  qualified,  independent 
appraiser. 

(d)  The  Plan  does  not  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  sale. 

(e)  With  respect  to  each  Venture  Capital 
Fund  Interest,  the  Plan  receives  as 
consideration  an  amount  that  is  no  less  than 
the  greater  of  (1)  its  investment  basis  in  such 
Interest  or  (2)  the  fair  maxket  value  of  the 
Interest  on  the  date  of  the  sale. 

(f)  With  respect  to  the  Private  Placement 
Bond  Issue,  the  Plan  receives  as 
consideration  an  amount  that  is  no  less  than 
the  greater  of  (1)  the  remaining  principal 
balance  of  such  Interest  or  (2)  the  fair  market 
value  of  the  Interest  on  the  date  of  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
having  total  assets  with  an  aggregate  fair 
market  value  of  $22,925,300  as  of  June 
30. 1996.  As  of  September  11. 1996.  the 
Plan  had  964  participants.  The  trustees 
of  the  Plan  (the  Trustees)  are  Robert  W. 
Patin.  Thomas  C.  Scott  and  Thomas 
Pontarelli.  The  Trustees  are  charged 
with  overseeing  the  investments  and 
investment  philosophy  of  the  Plan.  The 
Employer,  an  insurance  company, 
maintains  its  principal  place  of  business 
in  Lincolnshire,  Illinois. 

2.  Included  among  the  assets  of  the 
Plan  are  Interests  in  five  Venture  Capital 
Funds  and  one  Private  Placement  Bond 
Issue.  The  Interests,  which  represent 
approximately  6.2  percent  of  the  Plan's 
total  assets,  were  all  purchased  on 
behalf  of  the  Plan  by  the  then-existing 
Trustees  during  the  1970's  and  1980's. 
In  this  regard,  the  Interests  in  the 
Venture  Capital  Funds  were  acquired  by 
the  Plan  at  the  inception  of  the 
respective  limited  partnerships  whereas 
the  Interest  in  the  Private  Placement 
Bond  Issue  was  acquired  by  the  Plan 
directly  from  Merrill  Lynch,  Hubbard 
Inc.,  as  underwriter.  With  the  exception 
of  the  Employer  (see  Representation  4 
below),  it  is  represented  that  none  of  the 
general  partners,  limited  partners  or 
holders,  in  the  case  of  the  Private 


'  The  tntaiesU  in  the  Vanturs  Capital  Funds  and 
the  Privata  Placnnant  Bond  Issue  are  collectively 
refened  to  herein  as  the  Interests. 


Placement  Bond  Issue,  is  a  party  in 
interest  with  respect  to  the  Plan. 

The  Interests  are  further  described  as 
follows: 

(a)  The  Narragansett  First  Fund  (NFF). . 
a  Venture  Capital  Fimd,  is  a  Rhode 
Island  limited  partnership  that  was 
formed  on  December  17, 1982  primarily 
for  the  purpose  of  making  investments 

in  leveraged  buyout  transactions  with 
the  objective  of  capital  appreciation. 
NFF  has  one  general  partner, 
Narraganset  Management  Partners 
(NMP).  also  a  Rhode  Island  limited 
partnership  and  35  limited  partners 
consisting  of  corporations,  partnerships 
and  trusts.  The  total  funding 
commitment  for  NFF  was  $75.2  million. 
Of  this  amount,  $66.7  million  was 
actually  fimded.  Although  NFF  was 
scheduled  to  terminate  on  December  17, 

1995,  NMP  temporarily  deferred  the 
liquidation  of  the  assets  of  NFF.  The 
partnership  is  now  fully  invested  and  is 
presently  in  a  liquidation  mode. 

On  December  15,  1982,  the  Plan 
entered  into  a  subscription  agreement  to 
invest  $500,000  in  NFF.  As  of  March  31, 

1996,  the  Plan  had  funded  $446,885  of 
the  capital  commitment  representing  a 
0.67  percent  interest  in  NFF.  Since  the 
inception  of  its  investmept  in  NFF.  the 
Plan  has  received  cash  disbursements 
totaling  $1 ,369.523  leaving  an 
investment  basis  of  $0. 

(b)  TCW  Special  Placements  Fund  I 
(TCW  I),  a  Venture  Capital  Fund,  is  a 
California  limited  partnership  that  was 
formed  on  March  12, 1985  for  the 
piupose  of  allowing  investors  to  pool 
their  assets  in  order  to  provide  financing 
to  highly-leveraged  companies  for 
expansions,  acquisitions,  management 
buyouts  and  capital  restructurings.  TCW 
Capital,  a  California  partnership  serves 
as  the  general  partner  of  TCW  I.  As 
general  partner.  TCW  Capital  makes  all 
investment  decisions  and  has  exclusive 
responsibility  for  the  management  of 
TCW  I.  TCW  I  is  fully  invested  and  is 
expected  to  terminate  in  1997. 

On  February  28,  1985,  the  Plan 
entered  into  a  subscription  agreement  to 
fund  $500,000  to  TCW  I.  As  of  March 
31,  1996,  the  Plan  had  fimded  $500,000 
of  this  commitment.  The  total  funding 
commitment  for  TCW  I  was  $105.6 
million  of  which  the  full  amoimt  was 
funded.  Therefore,  the  Plan's  interest  in 
TCW  I  is  0.47  percent.  Since  its 
investment  in  TCW  I,  the  Plan  has 
received  cash  disbursements  totaling 
$414,870  leaving  an  investment  basis  of 
$85,130. 

(c)  Narragansett  Capital  Partners — B 
(NCP-B),  a  Venture  Capital  Fund,  was 
formed  as  a  limited  partnership  in 
Providence,  Rhode  Island  on  January  14, 
1987  for  the  purpose  of  investing  in 
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equity  and  equity-related  securities  in 
leveraged  buyout  transactions.  The 
general  partner  of  NCP-B  is  Narraganset 
Capital  Associates,  L.P.  (NCA),  a  Rhode 
Island  limited  partnership.  The  total 
fimding  commitment  for  NCP-B  was 
$63.6  million  of  which  $50.5  million 
was  actually  funded.  NCP-B  is  fully 
invested  and  is  currently  in  an 
investment  liquidation  mode. 

On  December  16, 1986,  the  Plan 
entered  into  a  subscription  agreement  to 
fund  $500,000  of  NCP-B.  As  of  March 
31,  1996  the  Plan  had  funded  $397,306 
of  this  commitment  Therefore,  the 
Plan's  interest  in  NCP-B  is  0.01  percent. 
Since  its  investment  in  NCP-B.  the  Plan 
has  paid  management  fees  totaling 
$58,057  and  has  received  cash 
disbursements  totaling  $161,065. 
Therefore,  the  Plan's  investment  basis  in 
NCP-B  Is  $294,298. 

(d)  TCW  Special  Placement  Fund  27 
(TCWni  a  Venture  Capital  Fund,  is  a 
California  hmited  partnership  that  was 
formed  on  February  12,  1987  for  the 
purpose  of  allowing  investors  to  pool 
their  assets  in  order  to  provide  financing 
to  highly-leveraged  companies.  TCW 
Capital  serves  as  the  general  partner  of 
TCW  n.  The  total  funding  commitment 
for  TCW  n  was  $335.3  million  of  which 
all  such  amount  was  actually  funded. 
TCW  n  is  fully  invested  and  is  expected 
to  terminate  in  1999. 

On  February  10,  1986,  the  Plan 
entered  into  a  subscription  agreement  to 
fund  $500,000  of  TCW  0.  As  of  March 
31, 1996  the  Plan  had  funded  $500,000 
of  this  commitment.  Therefore,  the 
Plan's  interest  in  TCW  n  is  0.15  percent. 
Since  its  investment  in  TCW  0.  the  Plan 
has  received  disbursements  totaling 
$446,864  leaving  an  investment  basis  of 
$53,136. 

(e)  The  Shansby  Croup  (Shansby).  a 
Venture  Capital  Fund,  is  a  California 
limited  partnership  that  was  formed  on 
November  3. 1987  for  the  purpose  of 
making  equity  investments  in 
established  businesses  in  consumer 
industries.  The  general  partner  of 
Shansby  is  TSG  Partners,  a  California 
limited  partnership  which  has  sole 
responsibility  for  the  investment, 
management  and  custody  of  Shansby's 
assets.  Shansby  has  a  stated  life  of  ten 
years  and  is  currently  in  a  liquidation 
mode.  The  total  funding  conmiitment 
for  Shansby  was  $31.3  million  of  which 
all  $31.3  million  was  actually  fimded. 
The  partnership  is  fully  funded  and  is 
presently  in  an  investment  liquidation 
mode. 

On  October  27, 1987,  the  Plan  entered 
into  a  subscription  agreement  to  fund 
$500,000  of  Shansby.  As  of  March  31, 
1996,  the  Plan  had  funded  $500,000  of 
this  commitment.  Therefore,  the  Plan's 


interest  in  Shansby  is  0.16  percent 
Since  its  investment  in  Shansby,  the 
Plan  has  received  disbursements 
totaling  $476,643  leaving  an  investment 
basis  of  $23,357. 

(f)  Permsylvania  Mart  Properties 
Secured  Notes  constitute  the  Private 
Placement  Bond  Issue  in  which  the  Plan 
has  invested.  The  issuer.  Pennsylvania 
Mart  Properties  Corp.  (PMP)  is  a  special 
purpose  corporation.  PMP  was  formed 
in  &e  mid-1970's  to  finance  up  to  100 
percent  of  the  cost  of  acquiring  and 
constructing  a  distribution  center  near 
Morrisville,  Permsylvania.  It  was 
intended  that  the  &cility  would  be 
leased  to  the  S.S.  Kresge  Company 
(Kresge)  or  a  subsidiary  for  a  3^ear 
term.2 

To  obtain  funds  necessary  to  acquire 
the  property  from  Kresge  and  to 
complete  construction,  PMP  sold 
secured  notes  to  institutional  investors. 
The  Private  Placement  Bond  Issue  was 
issued  in  the  aggregate  principal  amount 
of  $22  million  and  has  a  maturity  date 
of  30  years  or  January  17,  2007.  The 
Private  Placement  Bond  Issue  carries 
interest  at  the  rate  of  10.25  percent  per 
annum  and  is  secured  by  a  first 
mortgage  on  the  property  and  by  an 
assignment  of  the  lease. 

The  Plan  initially  purchased  its 
Interest  in  the  Private  Placement  Bond 
Issue  for  $500,000  on  December  2, 1976 
from  Merrill  Lynch.  At  the  time  of  the 
investment,  the  cost  to  complete  the 
warehouse  facility  securing  the  Issue 
was  $18,900,000  or  21.25  percent  less 
than  the  original  cost  estimate  of  $24 
million.  Because  the  indenture  for  the 
Private  Placement  Bond  Issue  did  not 
permit  outstanding  debt  to  exceed  the 
final  cost  of  the  facility,  PMP  refunded 
21.25  percent  of  the  Issue,  pro  rata,  to 
each  investor  on  January  17, 1977.  A 
total  of  $106,250  in  principal  was 
returned  to  the  Plan.  On  that  same  date, 
a  revised  secured  note,  having  a  face 
value  of  $393,750,  was  given  to  the 
Plan.  The  applicant  assumes  that  the 
Plan  also  received  an  accrued  interest 
payment  on  January  17,  1977  in  the 
amount  of  $6,406.  This  accrued  interest 
would  represent  45  days  of  interest  on 
the  initial  $500,000  investment  from 
December  2. 1976  to  January  1, 1977. 

Since  the  time  of  its  original 
investment,  the  Plan  has  received 
interest  income  totaling  $723,831.  As  of 
January  17, 1997,  the  outstanding 
principal  balance  of  the  Plan's  Interest 
in  the  Private  Placement  Bond  Issue  was 
$267,035.  Thus,  the  Plan's  investment 


basis  in  the  Private  Placement  Bond 
Issue  is  $0. 

3.  With  the  exception  of  NCP-B  (as 
noted  in  Representation  2),  the  Plan  has 
not  been  required  to  pay  any 
management  fees  in  connection  with  its 
ownership  of  the  other  Venture  Capital 
Ftmd  Interests.  In  this  regard,  all 
management  fees  paid  by  the  Plan  have 
been  derived  from  capital  contributions 
or  have  been  withheld  from 
distributions.  The  Plan  has  not  paid  any 
fees  with  respect  to  its  Interest  in  the 
Private  Placement  Bond  Issue.  Other 
than  inanagement  fees,  the  Plan  has  not 
been  required  to  pay  any  servicing  fees 
to  any  outside  party  to  monitor  or 
administer  the  Interests. 

4.  The  Employer  has  also  invested  in 
four  of  the  Venture  Capital  Funds.  It  is 
represented  that  the  Employer  acquired 
its  Interests  in  these  Fimds 
conten^oraneously  with  the  Plan.  In 
this  regard,  the  Employer  invested 
$1,494,255  in  NFF  in  return  for  a  0.02 
percent  interest,  $2  miUicm  in  TCW  I  in 
rettun  for  a  0.02  percent  interest,  $2 
million  in  TCW  n  for  a  0.01  percent 
interest  and  $3  million  in  Shansby  for 

a  0.10  percent  interest  It  is  represented 
that  the  Employer  has  never  invested  in 
the  Private  Placement  Bond  Issue.  In 
addition,  the  Employer  also  has 
invested  $1,587,397  in  Narragansett 
Capital  Partners — A,  a  parallel  Fund  of 
NCP-B.' 

5.  Each  of  the  Venture  Capital  Funds 
is  valued  quarterly  by  an  advisory 
committee  which  is  comprised  of 
representative  limited  partners  from  the 
respective  Funds.  It  is  represented  that 
such  committee  members  do  not 
include  the  Employer  or  its  principals. 
The  Plan  receives  a  quarterly  statement 
from  each  committee  summarizing  the 
value  of  the  Venture  Capital  Fund  and 
the  value  of  the  Plan's  Interest  in  a 
Venture  Capital  Fund.  In  this  regard,  as 
of  March  31. 1996.  the  fair  market 
values  of  the  Plan's  Interests  in  the 
Venture  Capital  Funds  were  reported  as 
follows:  $49,094  in  NFF;  $267,000  in 
TCW  I;  $416,665  in  NCP-B;  $123,000  in 
TCW  n;  and  $272,653  in  Shansby.  By 
letter  dated  January  27. 1997,  Mr. 
Gregory  Barber,  who  undertakes  the 
specific  duties  of  the  general  partner  for 
NFF  and  NCP-B,  stated  that  the 
quarterly  valuations  for  these  Venture 
Capital  Fimds  represent  the  best 
estimate  of  the  fair  market  value  of  the 
portfolio  companies.  Mr.  Barber  also 
noted  that  there  were  no  sales  or 
transfers  of  Interests  in  the  Venttire 


>It  is  represented  that  K-Mart  Coqioratioo. i 
affiliate  of  Kieege  is  the  actual  lessee  of  the 
distribution  center. 


I  In  this  proposed  exemptiao.  the  Department 
expiasaes  no  opinion  on  whether  the  acquisition 
and  holdiag  by  the  Plan  and  the  Employer  of  their 
respective  Interests  in  the  Venture  Capital  Funds 
violated  any  provision  of  Part  4  ol  Title  I  of  the  Act. 
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Capital  Funds  resiilting  &om  arm's 
length  transactions  between  unrelated 
parties  during  1995  or  1996. 

By  letter  dated  February  7,  1997.  Mr. 
Raymond  Henze,  Group  Managing 
Director  of  TCW  Capital,  the  general 
partner  of  TCW  I  and  TCW  n.  outlined 
the  principals  and  methods  of  valuation 
utilized  by  TCW  Capital  in  valuing  the 
net  assets  of  these  Venture  Capital 
Funds.  In  this  regard.  Mr.  Henze  stated 
that— 

(a)  Non-publidy  traded  securities  are 
initially  valued  at  cost  unless  a  changitin  the 
finanrial  condition  Of  Operating  results  of  the 
issuer  or  guarantor  of  such  securities 
indicates  that  there  has  been  a  permanent 
impairment  in  the  vahie  of  the  investmeoL 
Such  investments  will  not  be  valued  in 
excess  of  cost  No  change  in  valuation  of  debt 
securities  is  made  for  fluctuations  in  market 
interest  rates. 

(b)  Marketable  securities  listed  on  a 
national  securities  exchange  or  marketable 
securities  traded  in  the  over-the-counter 
market  for  which  there  is  a  last  sales  price 
available  are  valued  at  the  last  sales  price  on 
the  date  of  valuation.  Other  marketable 
securities  traded  in  the  over-the-counter 
market  are  valued  at  the  closing  bid  price  as 
reported  by  the  National  Quotations  Bureau, 
Inc.  or  at  a  discount  &om  the  bid  price  if 
marketability  is  limited  by  the  size  of  the 
holdings  relative  to  trading  volume. 
Securities  not  marketable  due  to  investment 
letter  restrictions  but  constituting  part  of  the 
daas  of  publicly-traded  securities  are  valued 
at  an  appropriate  discount  &t>m  the  public 
market  price. 

(c)  Tbe  carrying  value  of  investments  in 
non-publicly  traded  securities  and  restricted 
marketable  securities  is  based  upon  the 
written  valuation  by  a  nationaUy-recognized 
independent  appraiser  or  investment  banker. 
Historically,  this  has  been  Deloitte  ft  Touche 
LLP. 

In  addition.  Mr.  Henze  stated  that 
during  calendar  year  1996,  there  were 
no  transfers  in  TCW  I. 

Fiiudly,  in  a  letter  dated  January  28, 
1997,  Mr.  Charles  Esserman,  General 
Partner  of  the  Shansby  Group  stated  that 
the  value  of  the  assets  of  the  Shansby 
Group  as  shown  in  the  quarterly 
financial  statement  is,  in  the  opinion  of 
the  general  partners  a  fair  representation 


of  the  fair  market  value  of  such  assets 
as  of  such  dates.  In  addition,  Mr. 
Esserman  stated  that  there  have  been  no 
sales  of  Interests  in  the  Shansby  Group 
during  the  last  two  years. 

6.  Tne  Employer  proposes  to 
terminate  the  Plan  and  wishes  to  ensiure 
that  all  of  the  Plan's  assets  can  be 
efficiently  liquidated  at  their  iaii  market 
value.  Because  there  is  no  ready  market 
for  any  the  of  Venture  Capital  Funds,  it 
is  represented  that  the  general  partners 
of  each  Fund  are  imder  no  obligation  to 
assist  in  the  sale  or  repurchase  of  the 
Interests.  Since  each  of  the  Venture 
Capital  Funds  is  in  a  liquidation  mode, 
it  is  represented  that  even  if  a  purchaser 
could  b^fbund.  it  is  unlikely  that  the 
purtihaser  would  be  willing  to  pay  fair 
market  value  for  the  Plan's  Venture 
Capital  Fund  Interests. 

7.  Therefore,  the  Employer  requests 
an  administrative  exemption  &x>m  the 
Department  in  order  to  purchase  the 
Plan's  Interests  in  the  Ventiire  Capital 
Funds  for  the  greater  of:  (a)  the  funded 
amount  of  the  Plan's  Interest  in  the 
Venture  Capital  Fimd  (i.e.,  the  Plan's 
investment  basis);  or  (b)  the  fair  market 
value  of  the  Venture  Capital  Fund 
Interests,  on  the  quarterly  statement  for 
the  most  current  statemiant  available  at 
the  time  of  purchase.  In  each  instance, 
the  value  attributed  to  the  Venture 
Capital  Interests  will  be  reduced  by  any 
distributions  received  prior  to  such 
purchase.  No  fees  or  commissions  will 
be  paid  by  the  Plan  in  connection  with 
its  sale  of  the  Interests  in  the  Venture 
Capital  Ftmds.  Any  costs  associated 
with  determining  the  fair  market  value 
for  these  investments  will  be  borne  by 
the  Employer. 

8.  In  addition  to  acquiring  the 
Interests  in  the  Venture  Capital  Funds, 
the  Employer  requests  administrative 
exemptive  relief  in  order  to  purchase 
the  Plan's  Interest  in  the  Private 
Placement  Bond  Issue.  The  proposed 
sales  price  for  the  Interest  will  be  the 
greater  of:  (a)  the  independently- 
appraised  fair  market  value:  or  (b)  the 
remaining  principal  balance  of  such 


Interest.  No  fees  or  commissions  will  be 
paid  by  the  Plan  in  connection  with  the 
sale.  Any  cost  associated  with 
determining  the  fair  market  value  of  the 
Interest  in  the  Private  Placement  Bond 
Issue  will  be  borne  by  the  Employer. 

9.  Because  the  Private  Placement 
Bond  Issue  is  not  valued  on  a 
continuing  basis,  the  Employer  has 
retained  the  Allison-Williams  Company 
of  Minneapolis,  Minnesota  (Allison- 
Williams),  an  independent  investment  ^ 
banking  firm,  to  value  this  investment 
Specifically,  Mr.  Michael  A.  Lingvall, 
Vice  President  of  Allison-Williams,  has 
determined  the  fair  market  value  of  the 
investment.  Mr.  Lingvall  represents  that 
he  is  completely  unrelated  to  the 
Employer  and  its  principals.  He  also 
states  that  he  has  three  years  experience 
in  effecting  private  placement  sales, 
valuation  and  trading  and  has  over  eight 
years  experience  in  finance. 

In  an  appraisal  report  dated  August 
20,  1996  and  an  addendum  dated 
November  8,  1996.  Mr.  Lingvall  has 
placed  the  market  position  for  the  Plan's 
Interest  in  the  Private  Placement  Bond 
Issue  at  92.06  (or  $249,203  based  upon 
a  principal  balance  of  $267,035).  He 
indicates  that  this  represents  a  spread  of 
approximately  600  points  over 
comparable  Treasury  bonds  which  he 
believes  is  an  appropriate  benchmark 
for  pricing  corporate  private  placements 
similar  to  the  Interest.  In  determining 
the  fair  market  value  of  the  Interest,  Mr. 
Lingvall  represents  that  he  considered 
such  factors  as  the  current  Treasury 
bond  3rield  enviroimient,  yield  spread 
premiums  on  similar-term  bond  issues, 
oirrent  credit  ratings,  security,  the  size 
of  the  Plan's  Interest  and  economic 
factors.  In  addition,  Mr.  Lingvall  will 
update  his  appraisal  of  the  Interest  prior 
to  the  proposed  sale. 

10.  Thus,  based  upon  the  appraisals, 
the  Plan  will  sell  the  Interests  in  the 
Venttue  Capital  Funds  for  their  fair 
market  values  because,  as  the  following 
table  shows,  these  amounts  exceed  the 
Plan's  investment  basis  for  each  Fund. 


VCFund 

Ce« 

OisM). 

Adiusied  basis 

FMV 

NFF 

TCW  1  .„     „.     . 

$500,000 
500.000 

•455.363 
500.000 

500.000 

$1,369,523 
414.870 
161.065 
446.864 
476.643 

$0 

85.130 

294.298 

53.136 

23.357 

$49,094 
267.000 

KfCP-B  ^ 

416,665 

TCW  II  ..„      „.    .      „ 

Shansby  ..     _.   .       

123.000 
272.653 

>•■>•»■••>•«•»■•»■■■*■■■•«••••••*«■••■«■•■•«■*■»»•■»■>•■■■■>•■>■■»«■« 

To«al8  

$2,455,363 

$2,868,965 

$455,921 

$1,128,412 

*1nciude*  management  lees  totaling  $68,067. 


Accmdingly.  the  total  sales  price  for 
the  Interests  in  the  Venture  Capital 
Funds  wrill  be  $1,128,412. 


With  respect  to  the  Private  Placement 
Bond  Issue,  the  Plan  will  sell  its  interest 
to  the  Employer  for  $267,035.  A«  noted 


in  Representation  9,  this  amount 
denotes  the  outstanding  principal 
balance  of  such  Interest  and  it  exceeds 
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the  Interest's- fair  market  value  of 
$249,203. 

Therefore,  the  aggregate  sales  price  for 
the  Venture  Capital  Fund  Interests  and 
the  Interest  in  the  Private  Placement 
Bond  Issue  %vill  be  $1 ,395,447 
($1.128.412 -^  $267,035). 

11.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  for  an  exemption 
imder  section  408(a)  of  the  Act  because: 
(a)  All  terms  and  conditions  of  the  sale 
will  be  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party;  (b) 
the  sale  will  be  a  one-time  transaction 
for  cash;  (c)  the  fair  market  value  of  the 
Interests  has  been  determined  by 
qualified,  independent  appraisers;  (d) 
the  Plan  will  not  pay  any  commissions, 
costs  or  other  expenses  in  connection 
vrith  the  sale;  (e)  with  respect  to  each 
Ventiire  Capital  Fimd  Interest,  the  Plan 
will  receive  as  consideration  an  amoimt 
that  is  no  less  than  the  greater  of  (1)  its 
investment  basis  in  such  Interest  or  (2) 
the  fair  market  value  of  the  Interest  on 
the  date  of  the  sale;  and  (f)  with  respect 
to  the  Private  Placement  Bond  Issue,  the 
Plan  Mdll  receive  as  consideration  an 
amoimt  that  is  no  less  than  the  greater 
of  (1)  the  remaining  principal  balance  of 
such  Interest  or  (2)  the  &ir  market  value 
of  the  Interest  on  the  date  of  the  sale. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  provided  to  interested  persons 
within  10  days  as  of  the  date  of 
publication  of  the  notice  of  pendency  in 
the  Federal  Register.  Such  notice  will 
be  provided  to  interested  persons  by 
first  class  or  interoffice  mail.  The  notice 
will  include  a  copy  of  the  notice  of 
proposed  exemption,  as  published  in 
the  Federal  Register,  as  well  as  a 
supplemental  statement,  as  required 
pursuant  to  29  CFR  2570.43(b)(2).  which 
shall  inform  interested  persons  of  their 
right  to  comment  on  and/or  to  request 
a  hearing.  Comments  and  hearing 
requests  with  respect  to  the  proposed 
exemption  are  due  40  days  ^er  the  date 
of  publication  of  the  proposed 
exemption  in  the  Federal  Register. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  nimiber.) 

The  Kenzer  Corporation  Thrift  Savings 
Plan  and  Trust  (the  Plan).  Located  in 
New  York.  New  York 

[Application  No.  D-10391] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 


and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836,  32847.  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  throiigh  (E)  of  the  Code, 
shall  not  apply  to  (1)  the  proposed 
"restoration  pa>'ment"  (the  Restoration 
Payment)  to  the  Plan  by  The  Kenzer 
Corporation  (the  Employer),  in  respect 
of  certain  defaulted  notes  (the  Notes), 
and  (2)  the  potential  future  receipt  by 
the  Employer  of  "recapture  payments" 
(the  Recapture  Payments)  from  the  Plan. 
This  proposed  exemption  is  subject  to 
the  following  conditions: 

(1)  The  Restoration  Payment  covers 
the  face  amount  of  the  Notes  and 
accrued  interest  as  of  the  date  of  default, 
plus  lost  opportunity  costs  attributable 
to  the  Notes  since  the  date  of  default; 

(2)  Any  Recapture  Payments  are 
restricted  solely  to  the  amoimts.  if  any. 
recovered  by  the  Plan  with  respect  to 
the  Notes  in  litigation  or  otherwise;  and 

(3)  The  Employer  receives  a  favorable 
ruling  from  the  Iiitemal  Revenue 
Service  that  the  Restoration  Payment 
does  not  constitute  a  "contribution"  or 
other  payment  that  will  disqualify  the 
Plan. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  401  (k)  plan  sponsored 
by  the  Employer.  The  Employer,  a  New 
York  corporation,  provides  executive 
search  services  to  client  businesses 
seeking  to  fill  executive  or  management 
level  positions  and  is  headquartered  in 
New  York  City.  As  of  Jime  30,  1996,  the 
Plan  had  total  assets  of  approximately 
$851,472.'*  As  of  December  3, 1996,  the 
Plan  had  approximately  50  participants 
and  beneficiaries.  The  trustees  of  the 
Plan  (the  Trustees)  are  Robert  Kenzer, 
Chairman  of  the  Employer,  and  Eric 
Segal,  F*resident  of  the  Employer. 

2.  Among  the  assets  of  the  Plan  are 
the  Notes,  which  are  promissory  notes 
issued  by  Bennett  Funding,  Inc.  or  an 
affiliate  thereof  (collectively,  Bennett). 
The  Plan  acquired  the  Notes  beginning 
in  approximately  1991.  The  Notes 
consist  of  four  se{}arately  issued  noteS  in 
the  amoimts  of  $100,000,  $100,000, 
$245,000,  and  $200,000,  respectively, 
for  an  aggregate  foce  amount  of 
$645,000. 

The  applicant  represents  that  the 
Trustees  believed  the  Notes  to  be  secure, 
safe  investments.  Documentation  issued 


to  the  Plan  indicated  that  each  Note  wai 
secured  by  (a)  equipment  owned  by 
Bennett  which  Bennett  was  leasing  to 
unrelated  third  parties;  (b)  an 
assignment  of  the  income  stream 
generated  by  such  leases;  and  (c)  a 
master  insurance  policy  issued  by  one 
of  two  insurance  companies,  which 
guaranteed  the  income  stream  from  the 
leases. 

In  view  of  the  relatively  high  interest 
rates  being  offered  on  investments 
which  the  Trustees  considered  to  be 
low-risk,  the  Notes,  when  due,  would 
generally  be  "rolled  over."  with  both  th 
principal  and  accrued  interest  being 
reinvested  in  new  Notes.  As  representet 
by  Bennett,  interest  paid  on  each  Note 
was  deposited  in  a  so-called  "Insured 
Prime  Conversion  Account"  (IPCA) 
until  the  maturity  date,  at  which  time 
the  interest  was  added  to  the  principal 
amount  of  the  Note  and  reinvested  in  a 
new  Note. 

3.  In  February,  1996,  Bennett 
announced  that  it  was  deferring  interest 
pa3rments  then  coming  due  on  the 
Notes,  which  was  in  foct  an  act  of 
default  on  the  Notes.  On  April  2, 1996, 
Bennett  filed  a  petition  in  the  United 
States  Bankruptcy  Court  for  the 
Northern  District  of  New  York  (Cases 
Nos.  96-61376  et  seq).  seeking 
reorganization  under  Chapter  1 1  of  the 
Federal  Bankruptcy  Code.'  Richard  M. 
Breeden,  formerly  Chairman  of  the 
Securities  and  Exchange  Commission 
(S.E.C),  was  appointed  as  bankruptcy 
trustee.  Contemporaneously,  the  S.E.C. 
filed  a  suit  against  Bennett  in  the  Unitec 
States  District  Court  for  the  Southern 
District  of  New  Yoik..  charging 
numerous  acts  of  fraud  and  violations  o: 
the  Securities  Act  of  1933  and  the 
Securities  and  Exchange  Act  of  1934. 

It  appears,  among  omer  things,  that 
Bennett  had  begun,  at  one  point,  to 
"secure"  the  Notes  with  bc^gus  leases  of 
non-existent  equipment  on  a  wholesale 
basis.  In  other  cases,  Bennett  pledged 
actual  equipment  as  security  for  loans 
from  institutional  lenders  and  thereafter 
pledged  the  same  equipment  lease  as 
further  security  both  to  the  lenders  and 
to  public  purchasers  of  the  Notes.  The 
money  being  raised  with  the  newly 
issued  Bennett  Notes  was  apparently 
being  used  to  pay  off  the  interest  due  on 
older  Bennett  Notes,  or  being  siphoned 
off  into  unrelated  business  ventures 
owned  by  members  of  the  Beimett 
management.  In  addition,  it  was 
revealed  that  the  Notes  were  not  in  any 
manner  insured  and  that  the  IPCA 


'•This  figure  rsflects  the  Cdr  market  value  oTthe 
Plan's  Bssets.  valuing  the  Notes  (plus  acauad 
interest)  at  zero. 


'The  Department  axpieisei  do  opinion  herein  as 
to  whether  the  acquisition  and  holding  of  the  Nolas 
hy  the  Plan  violated  any  orOie  provisions  of  Part 
4  of  Title  I  in  the  Act. 
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appears  to  have  been  a  commingled 
account  whose  assets  were  used  by 
Bennett  in  an,  as  yet,  unascertained 
fashion. 

The  result  of  these  alleged  firaudulent 
activities,  finally,  was  a  build-up  of  cash 
obligations  which  Bennett  could  no 
longer  pay  through  the  sale  of  new 
Notes.  Bennett's  liabilities  exceed  a 
billion  dollars,  and  amounts  due  to 
unsecured  creditors,  among  which  Note 
holders  are  currently  included,  exceed 
$800  million.  The  Employer  has  filed 
claims  vidth  the  insurers  whose 
certificates  of  insurance  were  issued  to 
investors  in  the  Notes.  However,  these 
insurers  have  taken  the  position  that 
such  certificates  were  bogus  and  that  no 
insurance  existed.  The  bankruptcy 
trustee  has  sued  the  insurers,  alleging, 
among  other  things,  complicity  in 
Bennett's  fraudulent  scheme. 

4.  Whatever  amount,  if  any,  that  the 
Plan  is  able  to  recover  with  resfiect  to 
the  Notes  in  litigation  or  otherwise,  it  is 
likely  to  suffer  enormous  losses.  The 
Employer  proposes,  therefore,  to  make 
the  Plan  whole  with  a  Restoration 
Payment  covering  the  face  amount  of 
the  Notes  and  accrued  interest  as  of 
February  29, 1996,  the  end  of  the  last 
month  for  which  interest  was  credited 
in  respect  of  the  Notes  ($771,715),  plus 
an  amount  for  lost  opportunity  costs 
attributable  to  the  Notes  (approximately 
$21,473.  as  of  September  30, 1996)  for 
the  period  from  February  29, 1996  to  the 
date  immediately  prior  to  the  date  that 
the  Restoration  Payment  is  deposited  in 
the  Plan.«  The  Plan  will  refund  the 
Restoration  Payment  to  the  Employer 
only  to  the  extent  of  any  amount  that 
the  Plan  is  able  to  recover  from  Bennett. 
The  Employer  is  bearing  all  expenses  of 
prosecuting  the  Plan's  claims  in  respect 
of  the  Notes,  including  those  relating  to 
Bennett's  bankruptcy  proceedings,  as 
well  as  the  costs  of  this  exemption 
application. 

Effective  as  of  January  1, 1997,  the 
Plan  was  converted  to  a  self-directed, 
individual  account  plan,  administered 
by  The  Chase  Manhattan  Bank. 
Therefore,  the  Restoration  Payment  will 
be  allocated  to  each  participant  account 
in  proportion  to  its  allocated  share  of 
the  net  asset  value  of  the  entire  Plan 
portfolio.  The  Employer  has  requested  a 
ruling  from  the  Internal  Revenue 


*Tha  Depwtmant  notes  the  appUcant'i 
representation  that  the  Plan's  lost  opportunity  cods 
with  respect  to  the  S771.715  will  be  calculated 
baaad  upon  an  assumed  rale  of  return  equal  to  the 
interest  rata  paid  on  the  Plan's  money  market 
investments  for  the  period  from  Fabniary  29.  1996 
to  December  31.  1996.  and  tbereaftar.  the  interest 
rate  paid  on  mocey  market  funds  offered  by  the 
Plan  to  participants.  (Effective  as  of  January  1,  1997. 
the  Plan  permitted  paiticipants  to  direct  the 
mvestment  of  theix  respective  individual  accounts). 


Service  that  the  Restoration  Payment 
does  not  constitute  a  "contribution"  or 
other  payment  that  will  disqualify  the 
Plan. 

5.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  statutory  criteria 
for  an  exemption  under  section  408(a)  of 
the  Act  for  tne  following  reasons: 

(1)  The  Restoration  Payment  will 
enable  the  Plan  to  immediately  recover 
the  face  amount  of  the  Notes  and 
accrued  interest  as  of  the  date  of  default, 
plus  lost  opportunity  costs  attributable 
to  the  Notes  since  that  date;  (2)  any 
Recapture  Payments  will  be  restricted 
solely  to  the  amounts,  if  any,  recovered 
by  the  Plan  with  respect  to  the  Notes  in 
litigation  or  otherwise;  and  (3)  the 
Employer  must  receive  a  favorable 
ruling  from  the  Internal  Revenue 
Service  that  the  Restoration  Payment 
does  not  constitute  a  "contribution"  or 
other  payment  that  will  disqualify  the 
Plan. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
shall  be  given  to  all  interested  persons 
by  personal  delivery  or  by  first-class 
mail  within  15  days  of  the  date  of 
publication  of  this  notice  of  p>endency 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  this  notice  of 
pendency  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and/ 
or  request  a  hearing  with  respect  to  the 
proposed  exemption.  Comments  and 
requests  for  a  hearing  are  due  within  45 
days  of  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  Cact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
ijicluding  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(l)fb)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 


401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  admiiiistrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC.  this  3rd  day  of 
April.  1997. 
Ivan  Strasfcld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
[FR  Doc.  97-8973  Filed  4-8-97;  8:45  am) 
BOUNQ  COf>C  4«10-a-P 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

Apiil  3,  1997 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 
10:00  a.m.,  Thursday.  March  20. 1997. 
PLACE:  Room  6005,  6th  Floor.  1730  K 
Stiwt,  N.W..  Washington.  D.C. 
STATUS:  Open. 

CHANGES  M  THE  MEETING:  The 
Commission  postponed  until  April  23. 
1997,  oral  argimient  on  the  following: 
1.  Secretary  of  Labor  v.  Amax  Coal 
Co.,  Docket  No.  LAKE  94-74. 
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PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 
11:15  a.m,,  Thursday,  March  20,  199^. 
PIACE:  Room  6005,  6th  Floor,  1730  K 
Street,  N.W.,  Washington,  D.C. 
STATUS:  Closed  (Pursuant  to  5  U.S.C. 
§552b(c)(10)]. 

CHANGES  IN  THE  MEETING:  The 
Commission  postponed  until  April  23, 
1997,  oral  argiunent  on  the  following: 
1.  Secretary  of  Labor  v.  Amax  Coal 
Co.,  Docket  No.  LAKE  94-74. 

PREVIOUSLY  ANNOUNCED  TMIE  AND  DATE: 
2:00  p.m..  Thursday,  March  20, 1997. 
PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  N.W.,  Washington.  D.C. 
STATUS:  Open. 

CHANGES  M  THE  MEETING:  The 
Commission  postponed  until  April  23, 
1997,  oral  argtunent  on  the  foUov^ing: 
1.  Secretary  of  Labor  v.  Amax  Coel 
Co..  Docket  No.  LAKE  95-267. 

PREVIOUSLY  ANNOUNCED  T«K  AND  DATE: 
3:15  p.m.,  Thiu^day,  March  20,  1997. 
PLACE:  Room  6005,  6th  Floor,  1730  K 
Street.  N.W.,  Washington,  D.C. 
STATUS:  Closed  (Pursuant  to  5  U.S.C. 
§552b(c)(10)]. 

CHANGES  m  THE  MEETING:  The 
Commission  postponed  until  April  23, 
1997.  oral  argument  on  the  following: 
1.  Secretary  of  Labor  v.  Amax  Coal 
Co..  Docket  No.  LAKE  94-267. 

TIME  AND  DATE:  10:00  a.m..  Thursday. 
April  10.  1997. 

PLACE:  Room  6005,  6th  Floor.  1730  K 
Street.  N.W.,  Washington,  D.C. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Secretary  of  Labor  v.  Alpha  Mining 
Co.  et  al.  Docket  Nos.  KENT  94-1194, 
etc.  (Issues  include  whether  the  judge 
properly  vacated  citations  against 
individual  respondents  because  the 
Secretary  failed  to  allege  that  their 
possession  of  smoking  items  was 
circumstantial  evidence  of  smoking  and 
whether  the  judge  erred  in  concluding 
that  an  empfy  cigarette  package  and  a 
cigarette  butt  are  not  "smoking 
materials"  within  the  meaning  of  30 
U.S.C.  §  877(c).). 

TIME  AND  DATE:  2:00  p.m.,  Thursday, 
April  10,  1997. 

PLACE:  Room  6005,  6th  Floor.  1730  K 
Street,  N.W..  Washington.  D.C. 
STATUS:  Closed  [Pursuant  to  5  U.S.C. 
§552b(c)10)J. 

MATTERS  TO  BE  CONSIDERED:  It  was 

determined  by  a  unanimous  vote  of  the 
Commissioners  that  the  Commission 
consider  and  act  upon  the  following  in 
closed  session: 


1.  Contractors  Sand  6-  Gravel  Supply, 
Inc.  V.  Secretary  of  Labor,  Docket  No. 
EAJ  96-3  (Issues  include  whether  the 
Commission  has  jiuisdiction  to  review 
the  decision  of  the  administrative  law 
judge  issued  pursuant  to  the  Equal 
Access  to  Justice  Act  and  whether  the 
position  of  the  Secretary  was 
substantially  justified  in  the  underlying 
proceeding.). 

TIME  AND  DATE:  10:00  a.m..  Thursday. 

April  17. 1997. 

PLACE:  Room  6005,  6th  Floor,  1730  K 

Street,  N.W.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSOERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Secretary  of  Labor  v.  Bluestone 
Coal  Corp.,  Docket  Nos.  WEVA  93-165- 
R  and  94-117  (Issues  include  whether 
the  judge  correctly  determined  that  the 
operator  did  not  violate  30  C.F.R. 
§  77.1600(b)  by  failing  to  standardize 
and  post  tra£Bc  signs  warning  of  a  steep 
downgrade  in  its  haulage  road,  that  the 
operator  violated  30  C.F.R.  §  77.1607(c) 
by  failing  to  ensure  that  a  coal  haulage 
truck  was  operated  at  a  speed  that  is 
prudent  and  consistent  with  the 
conditions  of  the  haulage  road  and 
equipment,  and  that  the  violation  was 
significant  and  substantial.). 

TIME  AND  DATE:  2:00  p.m.,  Thursday. 

April  17. 1997. 

PLACE:  Room  6005,  6th  Floor,  1730  K 

Street,  N.W.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Secretary  of  Labor  v.  Harold 
Moody,  employed  by  Grand  River 
Quarry,  Inc..  Docket  No.  CENT  95-214- 
M  (Issues  include  whether  substantial 
evidence  supports  the  judge's 
determination  that  the  individual 
respondent  was  not  liable  for  his 
employer's  violation  of  30  C.F.R. 
§  56.9300(b).) 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

April  23, 1997  (Previously  scheduled  for 

March  20, 1997). 

PLACE:  Room  6005.  6th  Floor.  1730  K 

Street.  N.W.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSOERED:  The 

Commission  will  hear  oral  argument  on 

the  following: 

1.  Secretary  of  Labor  v.  Amax  Coal 
Co..  Docket  No.  LAKE  94-74  (Issues 
include  whether  the  judge's  conclusion 
that  the  operator's  violation  of  30  C.F.R. 
§  75.400's  prohibition  against 
accumulations  of  combustible  materials 
was  significant  and  substantial  is  legally 


correct  and  supported  by  substantial  I 
evidence  and  whether  the  judge's  1 

conclusion  that  the  violation  was  due  to, 
the  operator's  unwarrantable  failure  is  . 
supported  by  substantial  evidence). 

TME  AND  DATE:  11:15  a.m.,  Wednesday,  : 
April  23, 1997  (Previously  scheduled  for 
March  20, 1997). 

PLACE:  Room  6005,  6th  Floor,  1730  K      I 
Street,  N.W.,  Washington.  D.C. 
STATUS:  Closed  [Pursuant  to  5  U.S.C 
§552b(c)(10)j. 

MATTERS  TO  BE  CONSIDERED:  It  was 
determined  by  a  unanimous  vote  of  the  | 
Commissioners  that  the  Commission 
consider  and  act  upon  the  following  in 
closed  session: 

1.  Secretary  of  Labor  v.  Amax  Coal 
Co.,  Docket  No.  LAKE  94-74  (See  oral 
argument  listing,  supra,  for  issues).         ' 

TIME  AND  DATE:  2:00  p.m.,  Wednesday, 
April  23, 1997  (Previously  scheduled  foi 
March  20, 1997). 

PLACE:  Room  6005,  6th  Floor,  1730  K       , 
Sti^et,  N.W.,  Washington,  D.C. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  hear  oral  argument  on  I 
the  foUovying:  I 

1.  Secretary  of  Labor  v.  Amax  Coal  I 
Co.,  Docket  No.  LAKE  95-267  (Issues  I 
include  whether  the  judge  was  correct  | 
in  determining  that  the  operator's 
failure  to  extend  a  line  curtain  writhin  40j 
feet  of  a  working  face,  as  required  by  its  ; 
ventilation  plan,  was  the  result  of  the 
operator's  unwarrantable  Mlure).  i 

TIME  AND  DATE:  3:15  p.m.,  Wednesday,  ■ 
April  23,  1997.  , 

PLACE:  Room  6005 .  6th  Floor,  1 730  K       \ 
Stieet,  N.W.,  Washington,  D.C. 
STATUS:  Closed  [Pursuant  to  5  U.S.C.        1 
§552b(c)(10)j.  ^     I 

MATTERS  TO  BE  CONSIDERED:  It  was  1 

determined  by  a  unanimous  vote  of  the 
Conunissioners  that  the  Commission 
consider  and  act  upon  the  following  in 
closed  session: 

1 .  Secretary  of  Labor  v.  Amax  Coal 
Co.,  Docket  No.  LAKE  95-267  (See  oral 
argument  listing,  supra,  for  issues). 

Any  person  attending  oral  argument 
or  an  open  meeting  who  requires  special  \ 
accessibilify  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters 
must  inform  the  Commission  in  advance  i 


of  those  needs.  Subject  to  29  C.F.R. 
§  2706.150(a)(3)  and  §  2706.160(d). 
CONTACT  PERSON  FOR  MORE  MFORMATKM: 
}ean  Ellen,  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-677-8339 
for  toll  free. 
lean  H.  Ellen. 
Chief  Docket  Oerk. 

[FR  Doc.  97-fl223  Filed  4-7-«7;  12:52  pm) 
aujNQ  coK  craS'Oi-M 


i 


17216 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


NATKMAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NoOo*  97-04q 

National  Environmental  Pollqr  Act; 
Cassini  Mission 

AQQtCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACnON:  Notice  of  availability  of  dnJt 
supplemental  environmental  impact 
statement  (DSEIS)  for  the  Cassini 
mission  to  Saturn  and  its  moons. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  as  amended  (42  U.S.C  4321  et 
seq.],  the  Council  on  Environmental 
QuaUty  ilegulations  for  Implementing 
the  I*rocedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1508),  and  NASA 
policy  and  procedures  (14  CFR  Part 
1216,  Subpart  1216  3).  NASA  has 
prepared  and  issued  a  DSEIS  for  the 
Cassini  mission.  The  DSEIS  focuses  on 
updated  information  pertinent  to  the 
consequence  and  risk  analyses  of 
potential  accidents  during  the  launch 
and  cruise  phases  of  the  mission.  Such 
accidents  could  result  in  the  release  of 
plutonium  dioxide  from  one  or  more  of 
the  three  Radioisotope  Thermoelectric 
Generators  (RTG's)  and  the 
approximately  130  Radioisotope  Heater 
Units  (RHU's)  onboard  the  Cassini 
spacecraft.  The  currently  planned 
mission  involves  the  launch  of  the 
Cassini  spacecraft  from  Cape  Canaveral 
Air  Station  (CCAS),  Florida,  during  the 
primary  laimch  opportunity  that  begins 
in  early  October  1997. 
DATES:  Comments  on  the  DSEIS  must  be 
submitted  in  writing  and  received  by 
NASA  no  later  than  May  27, 1997,  or  45 
days  from  the  date  of  publication  in  the 
Federal  RegifltBr  of  the  U.S. 
Environmental  Protection  Agency's 
notice  of  availability  of  the  Cassini 
mission  DSEIS,  whichever  is  later. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Mark  R.  Dahl, 
NASA  Headquarters,  Code  SD, 
Washington,  DC  20546-0001.  The 
DSEIS  may  be  reviewed  at  the  following 
locations: 

(a)  NASA  Headquarters,  Library. 
Room  1)20,  300  E  Street,  SW., 
Washington,  DC  20546. 

(b)  Spaceport  U.S.A.,  Room  2001, 
)ohn  F.  Kennedy  Space  Center.  FL 
32899.  Please  call  Lisa  Fowler 
beforehand  at  407-867-2497  so  that 
arrangements  can  be  made. 

(c)  Jet  Propulsion  Laboratory,  Visitors 
Lobby,  Building  249,  4800  Oak  Grove 
Drive,  Pasadena,  CA  91109  (81fr-354- 
5179). 

In  addition,  the  DSEIS  may  be 
examined  at  the  following  NASA 


locations  by  contacting  the  pertinent 
Freedom  of  Information  Act  Office: 

(d)  NASA,  Ames  Research  Center, 
Moffett  Field,  CA  94035  (415-604- 
4190). 

(e)  NASA,  Dry  den  Flight  Research 
Center,  Edwards,  CA  93523  (805-258- 
3448). 

(f)  NASA,  Goddard  Space  Flight 
Center,  Greenbelt.  MD  20771  (301-286- 
0730). 

(g)  NASA,  Johnson  Space  Center, 
Houston,  TX  77058  (713-483-8612). 

(h)  NASA.  Langley  Research  Center, 
Hampton.  VA  23665  (757-864-2497). 

(i)  NASA,  Lewis  Research  Center, 
21000  Brookpark  Road.  Cleveland.  OH 
44135  (216-433-2222). 

(j)  NASA,  Marshall  Space  Flight 
Center.  AL  35812  (205-544-0031). 

(k)  NASA,  Stennis  Space  Center,  MS 
39529  (601-688-2164). 

Limited  copies  of  the  DSEIS  are 
available,  on  a  first  request  basis,  by 
contacting  Mark  Dahl  at  the  address  or 
telephone  number  indicated  herein. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mark  Dahl.  202-358-1544. 
SUPP1.EMENTARY  INFORMATION:  The 
planned  Cassini  mission  is  an 
international  cooperative  effort  of 
NASA,  the  European  Space  Agency,  and 
the  Italian  Space  Agency,  to  explore  the 
planet  Satiun  and  its  environment 
Saturn  is  the  second-largest  and  second- 
most  masdive  plant  in  the  solar  system 
and  has  the  largest,  most  visible 
dynamic  ring  structure  of  all  the 
planets.  The  planned  mission  is  an 
important  part  of  NASA's  program  for 
exploration  of  the  solar  system,  the  goal 
of  which  is  to  understand  the  system's 
birth  and  evolution.  The  Cassini 
mission  would  involve  a  4-year 
scientific  exploration  of  Saturn,  it's 
atmosphere,  moons,  rings,  and 
magnetosphere.  The  Cassini  spacecraft 
consists  of  the  Cassini  Orbiter  and  the 
detachable  Huygens  Probe.  The 
Huygens  Probe  would  be  released  for  a 
parachute  descent  into  the  atmosphere 
of  Titan.  Saturn's  largest  moon.  The 
scientific  information  gathered  by  the 
Cassini  mission  could  help  provide 
clues  to  the  evolution  of  the  solar 
system  and  the  origin  of  life  on  Earth. 

NASA  issued  the  Fjna7  Environmental 
Impact  Statement  for  the  Cassini 
Mission  in  July  1995  (hereinafter  the 
"EIS")  followed  by  the  associated 
Record  of  Decision  (ROD)  to  complete 
preparation  of  the  Cassini  mission  for 
launch  in  the  October  1997  opportunity, 
or  either  the  secondary  or  backup 
opportunities,  and  to  implement  the 
mission. 

The  Cassini  spacecraft  would  carry 
three  RTG's  that  use  the  heat  of  decay 


of  plutonium  dioxide  to  generate 
electric  power  for  the  spacecraft  and  its 
instruments.  The  spacecraft  would  also 
use  approximately  130  RHU's,  each 
containing  a  small  amount  of  plutonium 
dioxide,  to  generate  heat  for  controlling 
the  thermal  environment  of  the 
spacecraft  and  several  of  its 
instnunents. 

The  action  selected  and  documented 
in  the  ROD  consists  of  completing 
preparations  for  and  implementing  the 
Cassini  mission  to  Saturn  and  its 
moons,  with  a  launch  of  the  Cassini 
spacecraft  onboard  a  Titan  IV  (SRMU)/ 
Centaur.  The  launch  would  take  place  at 
CCAS  during  the  primary  launch 
opportunity  that  begins  in  early  October 
1997  and  continues  into  mid-November 
1997.  A  secondary  launch  opportiinity 
extends  from  the  end  of  November  1997 
to  early  January  1998.  with  a  backup 
opportunity  from  mid-March  to  early 
April  1999.  both  using  the  Titan  IV 
(SRMU)/Centaur.  The  primary  launch 
opportunity  would  employ  a  Venus- 
Venus- Earth-Jupiter-Gravity- Assist 
trajectory  to  Saturn;  the  secondary  and 
backup  opportimities  would  both 
employ  a  Venus-Earth-Earth-Gravity- 
Assist  (VEEGA)  trajectory.  The  above 
primary  launch  opportunity  remains 
NASA's  preferred  alternative  and 
Proposed  Action  and  woidd  allow  the 
Cassini  spacecraft  to  gather  the  full 
science  return  desired  to  accomplish 
mission  objectives. 

Along  with  the  No- Action  alternative 
(ceasing  preparations  and  not 
implementing  the  Cassini  mission),  the 
EIS  evaluated  in  detail  two  other 
mission  alternatives.  The  March  1999 
alternative  would  have  used  two  ShutUe 
flights  with  on-orbit  integration  of  the 
spacecraft  and  upper  stage,  followed  by 
injection  of  the  spacecraft  into  a  VEEGA 
trajectory  to  Saturn.  Due  to  the  long 
lead-time  in  developing  and  certifying 
the  new  upper  stage  that  would  be 
needed  to  implement  it.  this  alternative 
is  no  longer  considered  reasonable.  The 
other  mission  alternative  considered  in 
the  EIS  was  the  2001  alternative  which 
would  use  a  Titan  IV  (SRMU)/Centaur 
to  launch  the  spacecraft  from  CCAS  in 
March  2001  on  a  Venus- Venus- Venus- 
Gravity- Assist  trajectory.  A  backup 
opportunity  in  May  2002  would  use  a 
VEEGA  trajectory.  The  2001  alternative 
would  require  completing  development 
and  testing  of  a  new  high-performance 
rhenium  engine  for  the  spacecraft,  as 
well  as  adding  about  20  percent  more 
propellent  to  the  spacecraft.  Science 
retvuns  from  this  alternative  would  meet 
the  minimum  acceptable  level  for  the 
mission. 

The  EIS  analyses  demonstrated  that 
completing  preparations  for  and 
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implementing  a  normal  Cassini  mission 
would  not  significantiy  impact  the 
human  environment.  The  principal 
concern  associated  with  all  mission 
alternatives  (except  No-Action)  was 
with  accidents  during  launch  and 
operation  of  the  mission  that  have  the 
potential  to  result  in  a  release  of 
plutonium  dioxide  &t)m  the  RTG's  and/ 
or  RHU's  onboard  the  spacecraft.  In 
response,  NASA  and  the  U.S. 
Department  of  Energy  (DOE),  using  the 
best  information  available  at  that  time, 
developed  an  array  of  representative 
accident  scenarios  that  could  potentially 
result  in  a  release  of  plutonium  dioxide 
from  the  RTG's.  NASA  and  DOE 
analyzed  the  representative  accident 
scenarios  with  respect  to  the 
consequences  and  risks.  The  results  of 
those  analyses  were  presented  in  the 
Cassini  EIS. 

Updated  results  from  the  continuing 
tests  and  analyses  have  recenUy  become 
available  for  NASA  review.  This 
updated  data  indicates  that  there  is  new 
information  relevant  to  the 
environmental  impacts  of  the  Proposed 
Action. 

The  DSEIS  compares  the  updated  data 
from  the  ongoing  analyses  with  those  in 
the  EIS  and  focuses  on  the  areas  where 
the  largest  differences  are  estimated. 
The  DSEIS  addresses  the  Proposed 
Action,  the  No-Action  alternative,  and 
the  2001  mission  alternative  that  is  still 
available  to  NASA. 
Jetbtj  E.  Sntton. 

Acting  Associate  Administrator  for 
Management  Systems  and  Facilities. 
[PR  Doc.  97-9104  Filed  4  8  07;  8:45  am] 

aiLUNQ  CODE  7S10-O1-4I 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  97-041] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

summary:  NASA  hereby  gives  notice 
that  Grand  Illusion/Living  Window, 
Inc.,  of  Dover,  New  Hampshire  03820, 
has  applied  for  a  partially  exclusive 
license  to  practice  the  invention 
described  and  claimed  in  U.S.  Patent 
No.  5,559,923.  entiUed  "VAPOR 
GENERATOR  WAND."  which  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  c^  a  license  should 
be  sent  to  Langley  Research  Center. 


DATES:  Responses  to  this  notice  must  be 
received  by  June  9,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Kimberly  A.  Chasteen,  Patent 
Attorney,  NASA  Langley  Research 
Center,  Mail  Stop  212,  Hampton,  VA 
23681-0001.  telephone  (757)  864-3227; 
fax  (757)  864-9190. 

Dated:  April  2. 1997. 
Edward  A.  Frankle. 
General  Counsel. 

(PR  Doc.  97-9103  FUed  4-8-97;  8:45  am] 
BIUJNG  COOE  7510-01-M 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  97-042] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 
License. 

SUMMARY:  NASA  hereby  gives  notice 
that  HTTCO  Technologies.  Inc.  of 
Gardena,  California  90249-2506; 
Materials  and  Electromechanical 
Research  Corporation  (MER).  of  Tucson. 
Arizona  85706;  P  &  P  Machine  Tool, 
Inc..  of  Cleveland.  Ohio  44146.  and 
ZoUner  Piston  of  Fort  Wayne.  Indiana 
46803,  have  each  applied  for  a  partially 
exclusive  license  to  practice  the 
inventions  described  and  claimed  in 
NASA  Case  No.  LAR-1 5274-1.  entitied 
"Carbon  Fiber  Reinforced  Carbon 
Composite  Valve  for  an  Internal 
Combustion  Engine."  and  NASA  Case 
No.  LAR-15653-1,  entiUed  "Method  of^ 
Manufactiiring  Carbon  Fiber  Reinforced 
Carbon  Composite  Valves  for  an  Internal 
Combustion  Engine."  both  for  which 
United  States  Patent  Applications  were 
filed  on  March  12,  1997,  by  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Langley  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  June  9, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kimberly  A.  Chasteen,  Patent 
Attorney,  Langley  Research  Center.  Mail 
Stop  212.  Hampton.  VA  23681-0001. 
telephone  (757)  864-3227;  fax  (757) 
864-9190. 

Dated:  April  2, 1997. 
Edward  A  Frankle. 
General  Counsel. 
(FR  Doc.  97-9102  Filed  4-8-97;  8:45  am] 

BUJNQ  CODE  7S10-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AQBICY:  Office  of  National  Archives  and 

Records  Administration.  Records 

Services. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  Propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  May  27. 
1997.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 
ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Civilian  Appraisal  Staff 
(NWRC).  National  Archives  and  Records 
Administration,  College  Park,  MD 
20740-6001.  Requesters  must  cite  the 
control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
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updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Administrative  Office  of  the  United 
States  Courts  (Nl-116-96-5).  Firearms 
Instructors  Certification  database  and 
Home  Confinement  Participant  tracking 
system. 

2.  Department  of  the  Air  Force  (Nl- 
AFU-97-7).  Medical  provider  activity 
files  documenting  medical  record 
reviews  and  patient  complaints. 

3.  Department  of  the  Air  Force  (Nl- 
AFU-97-10).  Authorization  for  early 
disposal  of  short-term  temporary 
records  due  to  closure  of  928  Ndission 
Support  Squadron  (O'Hare  International 
Airport)  and  other  bases. 

4.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration  (Nl-370-96-2).  Ships' 
Logs,  Mdnthly  Activity  Reports,  and 
Cruise  Report/Season  Reports  created  by 
NOAA  Corps  Operations. 

5.  Departenent  of  Justice,  United 
States  Marshals  Service  (Nl-527-97-2). 
Duplicative  and  fragmentary  materials 
from  the  Service  Historian's  collection 
(substantive  records  will  be  preserved). 

6.  Department  of  Labor  (Nl-174-96- 
5).  Chronological  reading  files  of  the 
Office  of  the  Solicitor. 

7.  Department  of  State,  Office  of 
Medical  Services  (Nl-59-97-19). 
Reduction  in  retention  period  for  x-ray 
films. 

8.  Peace  Corps  (Nl-490-97-2). 
Monthly  field  health  reports  (annual 
report  is  designated  for  permanent 
retention). 

9.  U.S.  Office  of  Government  Ethics 
(Nl-522-97-2).  Program  review  audit 
report  work  papers.  The  audit  reports 
have  sufficient  value  to  warrant 
permanent  retention  by  NARA. 


Dated:  April  3, 1997. 
Michael  J.  Knitz, 

Assistant  Archivist,  for  Record  Sennces — 
Washington,  DC. 

[PR  Doc.  97-9058  Filed  4-S-97;  8:45  am) 
bnjunq  com  7S1S-ei-P 


NATIONAL  INSTITUTE  FOR  LITERACY 

Agency  Information  Collection 
ActivltlM  Under  OMB  Review 

AGENCY:  National  Institute  for  Literacy 

(NIFL). 

ACTION:  Submission  for  OMB  review; 

comment  request. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.).  this  notice  announces  an 
Information  Collection  Request  (ICR)  by 
the  NIFL.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  cost  and  burden. 
DATES:  Comments  must  be  submitted  by 
May  9,  1997. 

ADDRESSES:  Written  comments 
concerning  the  proposed  regulations 
should  be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  Wendy  Taylor,  National  Institute 
for  Literacy,  Office  of  Management  and 
Budget,  725  17th  Street,  NW.,  Rm. 
10235,  New  Executive  Office  Building, 
Washington,  DC  20503.  A  copy  of  those 
comments  may  also  be  sent  to  the  NIFL 
contact  person.  Requests  for  copies  of 
the  pro{>osed  information  collection 
requests  should  be  addressed  to  Meg 
Young,  National  Institute  for  Literacy, 
800  Connecticut  Avenue,  NW.,  Ste.  200, 
Washington,  DC  20006  or  by  calling 
(202) 632-1515. 

FOR  FURTHER  INFORMATION  CONTACT: 
Meg  Young  at  (202)  632-1515  or  e-mail: 
MYoung9nifl.gov 

SUPPLEMENTARY  INFORMATION: 

Ti^e;  Application  for  Literacy  Leader 
Fellowship  Program 

Abstract;  The  National  Literacy  Act  of 
1991  established  the  National  Institute 
for  Literacy  and  authorized  the  NIFL  to 
award  fellowships  to  outstanding 
individuals  pursuing  careers  in  adult 
education  or  literacy  in  the  areas  of 
instruction,  management,  research,  or 
innovation.  Individuals  are  required  to 
submit  an  application  of  not  more  than 
10  pages,  and  an  accompanying  form 
that  summarizes  application 
information.  Evaluations  to  determine 
successful  applicants  will  be  made  by  a 
panel  of  literacy  experts  using  the 
published  criteria.  The  Institute  will  use 
this  information  to  make  a  minimimi  of 
one  cooperative  agreement  award  for  a 
period  of  up  to  one  year. 


Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  at  30  hours  per  response.  This 
estimate  includes  the  time  needed  to 
review  instructions,  and  complete  the 
form. 

Respondents:  Individuals. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Number  of  Responses  Per 
Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  3000. 

Frequency  of  Collection:  One  time. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to 
the  address  specified  above. 

Request  for  Comments 

NIFL  solicits  comments  to: 

(1)  Evaluate  whether  the  proposed 
collection(s)  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
proposed  collection(s)  of  information. 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  of 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

(5)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  of 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Carolyn  Staley, 

Deputy  Director.  NIFL 

(PR  Doc.  97-9049  Filed  4-8-97:  8:45  am) 
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NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (1203) 

Date  and  Time:  April  25, 1997;  8  ain-5  pm. 
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pyace;  National  Science  Foundation,  4201 
Wilgon  Blvd.,  Room  1060,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Liselotte  J.  Schioler, 
Program  Director,  Ceramics  Program, 
Division  of  Materials  Research,  Room  1065, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230,  Telephone 
(703)  306-1836. 

Purpose  of  Meeting:  To  provide  advice  and 
lecominendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
and  provide  advise  and  recommendations  as 
part  of  the  selection  process  for  proposals 
submitted  to  the  Ceramics  Program. 

Reason  for  Closing:  The  activity  being 
evaluated  may  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  4  and  6  of  the  Government  in  the 
Sunshine  Act. 

Dated:  April  4,  1997. 

Linda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

[FR  Doc.  97-9088  Filed  4-8-97;  8:45  am] 
BN±«IOCOOE  7S66-01-M 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

Notice  of  SpeciSI  Meeting 

AGENCY:  Northeast  Dairy  Compact 
Commission. 

ACTION:  Notice  of  Special  Meeting. 

SUMMARY:  The  Compact  Commission 
will  hold  a  Special  Meeting  to  consider 
whether  to  adopt  a  compact  over-order 
price  regulation  for  the  six-state  New 
England  region.  The  terms  and 
conditions  of  any  such  regulation  will 
be  discussed  at  the  meeting.  The 
Compact  Commission  will  also  consider 
certain  matters  relating  to 
administration,  the  bylaws  and 
referendum,  and  the  ongoing 
administrative  assessment. 

DATES:  The  meeting  is  scheduled  for 
April  16, 1997  commencing  at  9:00  a.m. 
to  adjournment 

ADDRESSES:  The  meeting  will  be  held  at 
the  New  Hampshire  College,  North 
Campus,  Conference  Center,  Route  3, 
North  (Daniel  Webster  Highway),  in 
Hooksett,  NH. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Smith,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
43  State  Street,  PO  Box  1058. 
Montpelier,  VT.  05601-1058,  802-229- 
1941. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Northeast  Dairy 
Compact  Commission  will  hold  a 
Special  Meeting,  pursuant  to  Article 
V(C)(3)  of  the  Northeast  Interstate  Dairy 
Compact,  to  debate  the  adoption  of  a 
compact  over-order  price  regtUation. 
The  Compact  Commission  has 
conducted  two  days  of  public  hearings 
and  afforded  two  separate  opportunities 
for  interested  persons  to  submit  written 
comments  after  notice.  The  Commission 
will  now  consider  the  merits  of  whether 
a  compact  over-order  price  regulation 
should  be  adopted  in  light  of  the 
comments  and  the  evidence  in  the 
public  record. 

The  Compact  Commission  will  also 
consider  certain  matters  relating  to  its 
administrative  operation,  a  technictd 
correction  of  the  bylaws  and  the 
addition  of  an  escrowing  provision  to 
the  administrative  assessment,  and  the 
referendum  procedure. 

(Authority:  (a)  Article  V,  Section  11  of  the 
Northeast  Interstate  Dairy  Compact,  and  all 
other  applicable  Articles  and  Sections,  as 
approved  by  Section  147  of  the  Federal 
Agricultural  Improvement  and  Reform  Act 
(FAIR  ACT),  P.L  104-127,  and  as  thereby  set 
forth  in  S.).  Res.  28(l)(b)  of  the  104th 
Congress;  Finding  of  Compelling  Public 
Interest  by  United  States  Department  of 
Agriculture  Secretary  Dan  Glickman,  March 
20, 1997.  (b)  Bylaws  of  Uie  Northeast  Dairy 
Compact  Commission,  adopted  November  21, 
1996] 

Daniel  Smith, 

Executive  Director. 

[FR  Doc.  97-9042  Filed  4-8-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN  50-454,  STN  50-455,  STN 
50-456  and  STN  50-457] 

Gommonwealth  Edison  Company; 
Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Ucenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  86  to  Facility 
Operating  License  No.  NPF-37, 
Amendment  No.  86  to  Facility 
Operating  License  No.  NPF-66, 
Amendment  No.  78  to  Facility 
Operating  License  No.  NPF-72  and 
Amendment  No,  78  to  Facility 
Operating  License  No.  NPF-77,  issued 
to  Commonwealth  Edison  Company 
(ComEd,  the  licensee),  which  revised 
the  Technical  Specifications  (TS)  for 
operation  of  the  Byron  Station,  Unit 
Nos.  1  and  2,  located  in  Ogle  County, 
Illinois  and  Braidwood  Station,  Unit 
Nos.  1  and  2.  located  in  Will  County. 


Illinois.  The  amendments  are  effective 
as  of  the  date  of  issuance  and  shall  be 
implemented  within  45  days. 

The  amendments  modified  the  TSs  to 
allow  the  licensee  to  take  credit,  on  a 
temporary  basis,  for  soluble  boron  in  the 
spent  fuel  storage  pool  water  in 
maintaining  an  acceptable  margin  of 
subcriticality. 

The  application  for  the  amendments 
complies  with  the  standards  and 
reqiurements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
February  10, 1997  (62  FR  6016).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (62  FR 
13403). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  November  5, 1996, 
as  supplemented  February  27  and 
March  30, 1997,  (2)  Amendment  No.  86 
to  Facility  Operating  License  No.  NPF- 
37,  Amendment  No.  86  to  Facility 
Operating  License  No.  NPF-66, 
Amendment  No.  78  to  Facility 
Operating  License  No.  NPF-72  and 
Amendment  No.  78  to  Facility 
Operating  License  No.  NPF-77,  (3)  the 
—Commission's  related  Safety  Evaluation, 
and  (4)  the  Commission's  related 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Conunission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  located  at* 
for  Byron,  the  Byron  Public  Library 
District,  109  N.  Franklin,  P.O.  Box  434. 
Byron,  Illinois  61010;  for  Braidwood, 
the  Wilmington  Public  Library,  201  S. 
Kankakee  Street.  Wilmington,  Ulinoia 
60481. 

Dated  at  Rockville,  Maryland,  this  2m)  day 
of  April  1997. 


17220 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


For  the  Nuclear  Regulatory  CommiMJon. 
EuaiaR.  Aau, 

Project  Manaiger,  Project  Directorate  111-2, 
Division  of  Reactor  Profects — HI/IV,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  97-9061  Filed  4-8-97;  8:45  ami 
■UMQ  OOOC  7M0-O1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Commonwealth  Edison  Company; 
Notice  of  Partial  Denial  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Hearing 

[Doctot  Ho*.  STN  50-454,  STN  50-455.  STN 
50-456  AND  STN  50-457] 

The  U.S.  Nuclear  Regiilatory 
Commissioa  (the  Commission)  has 
partially  denied  a  request  by 
Commonwealth  Edison  Company 
(ComEd,  the  licensee]  for  amendments 
to  Facility  Operating  License  Nos.  NPF- 
37,  NPF-66.  NPF-72  and  NPF-77. 
issued  to  the  licensee  for  operation  of 
the  Byron  Station,  Unit  Nos.  1  and  2, 
located  in  Ogle  County,  Illinois  and 
Braidwood  Station.  Unit  Nos.  1  and  2, 
located  in  Will  County,  Illinois.  Notice 
of  Consideration  of  Issuance  of  the 
amendments  was  published  in  the 
Federal  Register  on  February  10, 1997 
(62  FR  6016). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  to  allow 
the  licensee  to  take  credit,  on  a 
temporary  basis,  for  soluble  boron  in  the 
sp>ent  fuel  storage  pool  water  in 
maintaining  an  acceptable  margin  of 
subcriticality.  However,  reference  to  the 
Westinghouse  dociunent  CAC-96-248, 
"Byron  and  Braidwood  Spent  Fuel  Rack 
Criticality  Analysis  with  Credit  for 
Soluble  Boron"  was  iiu:luded  in  the 
request.  This  docimient  is  not  based  on 
the  NRC-approved  Westinghouse 
methodology  for  soluble  boron  credit,  as 
given  in  WCAP-14416-NP-A  dated 
November  1996.  The  proposal  to 
reference  the  use  of  an  unapproved 
methodology  is  not  acceptable  and  is, 
therefore,  denied. 

The  NRC  staff  has  concluded  that  part 
of  the  licensee's  request  can  not  be 
granted.  The  licensee  was  notified  of  the 
Commission's  partial  denial  of  the 
proposed  change  by  a  letter  dated  April 
2, 1997. 

By  May  9,  1997  the  licensee  may 
demand  a  hearing  with  respect  to  the 
partial  denial  described  above.  Any 
person  whose  interest  may  be  afiiacted 
by  this  proceeding  may  file  a  written 
petition  for  leave  to  intervene.  A  request 
for  hearing  or  petition  for  leave  to 
intervene  must  be  filed  with  the 


Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC.  by 
the  above  date. 

A  copy  of  any  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  Michael  I.  Miller,  Esquire;  Sidley 
and  Austin,  One  First  National  Plaza. 
Chicago.  Illinois  60603,  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  5.  1996,  as 
supplemented  February  27  and  March 
30, 1997,  and  (2)  the  Commission's 
letter  to  the  licensee  dated  April  2, 
1997. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at:  For  Byron, 
the  Byron  PubUc  Litnary  District,  109  N. 
Franklin,  P.O.  Box  434,  Byron,  Illinois 
61010;  for  Braidwood.  the  Wilmington 
Public  Library.  201  S.  Kankakee  Street, 
Wilmington,  IlUnois  60481. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Conunissioo. 
Ramin  R.  Aaaa, 

Project  Manager,  Project  Directorate  IB-2, 
Division  of  Reactor  Projects — m/IV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-9062  Filed  4-8-97;  8:45  am] 
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NUCLEAR  REQULATORY 
COMMISSION 

[Doekat  Na  5(M«1] 

Illinois  Powar  Ca;  Notice  of 
Consideration  of  lastiance  of 
Amendment  to  Facility  Operating 
Uoenae  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF^ 
62,  issued  to  Illinois  Power  Company 
(the  licensee),  for  operation  of  the 
Clinton  Power  Station,  Unit  1  (CPS), 
located  in  DeWitt  County,  Illinois. 

As  described  in  CPS  Licensee  Event 
Report  94-005,  the  degraded  voltage 
relays  at  CPS  and  their  setpoints  are  not 
sufficient  to  ensure  proper  operation  of 
all  Class  IE  equipment,  contrary  to  the 
current  licensing  basis  for  CPS.  As 


interim  corrective  action,  the  licensee 
installed  an  undervoltage  alarm  for  the 
Division  1,2,  and  3,  4.16-kV  buses  and 
established  contingent  operator  actions 
in  order  to  minimize  the  potential  that 
the  Class  IE  loads  would  receive 
inadequate  voltage  for  proper  operation. 
Subsequent  licensee  review  of  these 
interim  administrative  controls  has 
concluded  that,  although  the  use  of 
compensatory  administrative  controls 
reduces  the  risk  associated  with  a 
degraded  voltage  condition,  relitmce  on 
the  interim  administrative  controls  can 
potentially  result  in  a  malfunction  of 
equipment  important  to  safety  of  a 
deferent  type  than  previously  evtduated 
in  die  CPS  Updated  Safety  Analysis 
Report  and  therefore,  constitutes  an 
unreviewed  safety  question.  In  addition, 
the  licensee  has  concluded  that  the 
interim  administrative  controls  can 
result  in  a  small  reduction  in  the  margin 
of  safety  as  defined  in  the  CPS  technical 
specifications. 

The  proposed  amendment,  requested 
by  the  licensee  in  their  letter  dated 
April  1. 1997,  would  modify  Technical 
Specification  Table  3.3.8.1-1,  "Loss  of 
Power  Instrumentation."  The  proposed 
change  requires  the  interim 
administrative  controls  to  be  maintained 
to  minimize  the  potential  that  the  Class 
IE  loads  would  receive  inadequate 
voltage  in  the  event  of  a  degraded 
voltage  condition.  These  controls  are  to 
be  maintained  until  the'licensee 
completes  planned  modifications  for 
upgrading  the  degraded  voltage 
protection  instnmientation  and 
distribution  system  for  all  three 
divisions  of  safety-related  AC  power. 
The  new  interim  administrative  controls 
primarily  consist  of  system  planning 
controls  on  the  voltage  of  the  345-kV 
oSsite  grid,  notification  of  plant 
operators  under  oQsite  grid  conditions 
that  may  result  in  a  degraded  voltage 
condition  if  CPS  tripped  off-line,  and 
utilising  an  installed  degraded  voltage 
alarm  that  will  prompt  operators  to  take 
action  to  transfer  the  4.16-kV  buses  to 
their  associated  diesel  generators  in  the 
event  voltage  is  not  adequate  to  enstne 
proper  operation  of  the  Class  IE  loads. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  May  9.  1997,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
isstiance  of  the  amendment  to  tne 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
a^cted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
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for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Vesoasian 
Warner  Public  Library.  120  West 
Johnson  Street.  Clinton,  Illinois  61727. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  parfy  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificify 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 


opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  parfy. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunify  to 
piirticipate  fully  in  the  conduct  of  the 
hearing,  including  the  oppcrttmify  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street:  NW.,  Washington.  DC,  by 
the  above  date.  Where  petitions  are  filcKl 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
prompUy  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800]  248-5100  (in  Missouri 
1(800]  342-6700).  The  Western  Union 
operator  shotdd  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Gail 
Marcus,  Director,  Project  Directorate  ID- 
3:  petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regufetory 
Commission,  Washington,  DC  20555- 
0001 ,  and  to  Leah  Manning  Stetzner, 
Vice  President,  General  Counsel,  and 
Corporate  Secretary,  500  South  27th 
Street,  Decatur,  Illinois  62525,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 


presiding  Atomic  Safefy  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  1, 1997,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC.  and  at  the  local 
public  document  room  located  at  the 
Vespasian  Warner  Public  Library,  120 
West  Johnson  Street,  Clinton,  Illinois 
61727. 

Dated  at  Rockville,  MD.  this  3rd  day  of 
April  1997.  I 

For  the  Nuclear  Regulatory  Commission. 
Cynthia  A.  Carpenter, 
Acting  Director,  Project  Directorate  111-3. 
Division  of  Reactor  Projects— lU/IV,  Office  of 
Nuclear  Reactor  Regulation. 
(FTl  Doc.  97-9060  Filed  4-8-97;  8:45  am)         '■ 
■aXJNQ  OOOE  7M»-ei-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-260,  50-270. 50-287,  50-      I 
309,  50-370,  SO-413  and  50-414]  | 

Environmental  Assassmem  and  { 

RfKJIng  Of  no  Significant  Impact; 
Ocortaa  Nuclear  Station.  Units  1.  2,  and  ; 
3;  CatawiM  Nuclear  Station,  Units  1 
and  2;  McGuire  Nudaar  Station,  Units    j 
1and2  | 

The  U.S.  Nuclear  Regulatory  | 

Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  in  Facilify  Operating 
Licenses  issued  to  Duke  Power  i 

Company,  et  al.  (the  licensee).  License 
Nos.  DPR-38.  DPR-47,  and  DPR-55  are 
for  operation  oCthe  Oconee  Nuclear 
Station,  Units  1,2.  and  3.  located  in 
Oconee  Counfy.  South  Carolina.  License  > 
Nos.  NPF-35  and  NPF-52  are  for 
operation  of  the  Catawba  Nuclear 
Station  located  in  York  Counfy,  South 
Carolina.  License  Nos.  NPF-9  and  NPF-  ' 
17  are  for  operation  of  the  McGuire  | 

Nuclear  Station  located  in  Mecklenburg    i 
Cotmfy,  North  Carolina. 
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Identification  of  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
August  23,  1996,  for  exemption  from 
certain  reqiurements  of  10  CFR  73.55, 
"Requirements  for  Physical  Protection 
of  Licensed  Activities  in  Nuclear  Power 
Reactors  Against  Radiological 
Sabotage."  The  exemption  would  allow 
implementation  of  a  hand  geometry 
biometrics  system  to  control  site  access 
at  the  Oconee.  Catawba,  and  McGuire 
nuclear  stations  so  that  photo 
identification  badges  may  be  kept  and 
taken  offsite  by  individuals  not 
employed  by  the  licensee  who  have 
been  granted  unescorted  access  into 
protected  and  vital  areas. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55,  paragraph 
(a),  Ehike  Power  Company  shall 
establish  and  n^^intiiin  an  onsite 
physical  protection  system  and  security 
organization.  Regulation  10  CFR    , 
73.55(d),  "Access  Requirements," 
paragraph  (1),  specifies  that  the 
"licensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area."  Regulation  10  CFR 
73.55(d)(5)  specifies  that,  "A  numbered 
pictxire  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort." 

Regulation  10  CFR  73.55(d)(5)  also 
states  that  an  individual  not  employed 
by  the  Licensee  (i.e.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  the  individual 
"receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  from  the  protected 
area.  •  •  •  "  Currently,  unescorted 
access  into  protected  areas  at  the 
Oconee,  Catawba,  and  McCuire  nuclear 
stations  is  controlled  through  the  use  of 
a  photograph  on  a  badge/keycard 
(hereafter  refiarred  to  as  a  "twdge"), 
which  is  stored  at  the  access  point  when 
not  in  use.  The  security  officers  at  each 
entrance  station  use  the  photograph  on 
the  badge  to  visually  identify  the 
individual  requesting  access.  The 
badges  for  licensee  employees  and 
contractor  personnel  who  have  been 
granted  unescorted  access  are  given  to 
the  individuals  at  the  entrance  location 
upon  entry  and  are  returned  upon  exit. 

In  accordance  with  10  CFR 
73.55(d)(5).  contractor  badges  are  not 
allowed  to  be  taken  ofisite. 

The  licensee  proposes  to  implement 
an  alternate  unescorted  access  control 
system  that  would  eliminate  the  need  to 
issue  and  retrieve  badges  at  the  entry 
point  and  would  allow  all  individuals 


with  unescorted  access  to  keep  their 
badges  when  departing  the  site. 

A^  exemption  from  10  CFR 
73.55(d)(5)  is  required  to  permit 
contractors  to  take  their  badges  offsite 
instead  of  returning  them  when  exiting 
the  site. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  licensee's  application. 
Under  the  proposed  system,  each 
individual  who  is  authorized 
unescorted  access  would  have  the 
physical  characteristics  of  his/her  hand 
(i.e.,  hand  geometry)  registered  with  his/ 
her  badge  number  in  the  access  control 
system.  When  an  individual  enters  the 
badge  into  the  card  reader  and  places 
his/her  hand  on  the  measuring  surface, 
the  system  would  record  the 
individual's  hand  image.  The  unique 
characteristics  of  the  hand  image  would 
be  compared  with  the  previously  stored 
template  to  verify  authorization  for 
entry.  Individuals,  including  licensee 
employees  and  contractors,  would  be 
allowed  to  keep  their  badges  when 
departing  the  site. 

A  Sandia  report,  "A  Performance 
Evaluation  of  Biometric  Identification 
Devices,"  SAND91-0276-UG-906, 
Unlimited  Release,  f\me  1991, 
concluded  that  hand  geometry 
equipment  possesses  strong 
performance  and  high  detection 
characteristics.  Also,  based  on  its  own 
experience  with  the  current  photo- 
identification  system,  the  licensee 
determined  that  the  proposed  hand 
geometry  system  would  provide  the 
same  level  of  assurance  as  the  current 
system  that  access  is  only  granted  to 
authorized  individuals.  Since  both  the 
badge  and  hand  geometry  would  be 
necessary  for  access  into  the  protected 
areas,  the  proposed  system  would 
provide  a  positive  verification  process. 
Potential  loss  of  a  badge  by  an 
individual,  as  a  result  of  taking  the 
badge  offsite,  would  not  enable 
unauthorized  entry  into  protected  areas. 
The  licensee  has  determined  that  the 
proposed  hand  geometry  access  control 
process  for  identifying  personnel  will 
provide  the  same  high  assurance 
objective  regarding  onsite  physical 
protection  as  provided  by  the  photo- 
identification  process  now  in  use.  The 
access  process  will  continue  to  be  under 
the  observation  of  security  personnel.  A 
nimibered  picture  badge  identification 
system  will  continue  to  be  used  for  all 
individuals  who  are  authorized  access 
to  protected  areas  without  escorts. 
Badges  will  continue  to  be  displayed  by 
all  individuals  while  inside  the 
protected  areas. 


The  licensee  has  stated  it  will 
implement  a  process  for  periodically 
testing  the  proposed  system  to  ensure 
continued  overall  level  of  performance 
equivalent  to  that  specified  in  the 
regulation.  The  Physical  Security  Plan 
will  be  revised  to  include 
implementation  and  testing  of  the  hand 
geometry  access  control  system  and  to 
allow  licensee  employees  and 
contractors  to  take  their  badges  ofEsite. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  enviroiunental  impacts. 
With  regard  to  potential  uonradiological 
impacts,  the  proposed  action  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Conunission  concludes 
that  there  are  no  significant 
uonradiological  environmental  impaj:ts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  residt  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
related  to  operation  of  the  Oconee, 
Catawba,  and  McGuire  nuclear  stations. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  April  1  and  April  4, 1997.  the  staff 
consulted  with  the  South  Carolina  and 
North  Carolina  State  officials, 
respectively,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  officials  had  no 
comments. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  imp>act 
statement  for  the  proposed  exemption. 
Based  upon  the  foregoing  environmental 
assessment,  the  Commission  has 
concluded  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  August  23, 1996,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Diocument  Room, 
The  Gelman  Building.  2120  L  Street, 
NW,  Washington,  DC  and  at  the  local 
public  document  rooms  located  at  the 
Oconee  County  Library,  501  West  South 
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Broad  Street,  Walhalla,  South  Carolina 
for  the  Oconee  Nuclear  Station:  the  York 
County  Library,  138  East  Black  Street, 
Rock  tiill,  South  Carolina  29730  for  the 
Catawba  Nuclear  Station;  and  the  J. 
Murrey  Atkins  Library,  University  of 
North  Carolina  at  Charlotte.  9201 
University  City  Boulevard,  North 
Carolina  28223  for  the  McGuire  Nuclear 
Station. 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  April  1997. 

For  The  Nuclear  Regulatory  Commission, 
neilwrt  N.  Bnrkow, 

Director,  Project  Directorate  B-2,  Division  of 
Reactor  Projects— I/n,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  97-9059  Filed  4-8-97;  8:45  am] 
BIUJNQCOOE  TttO-O^-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  no  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atonuc  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Conunission  of  a 
request  for  a  hearing  from  any  person. 

'This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  March  17, 
1997  through  March  28, 1997.  The  last 
biweekly  notice  was  published  on 
March  26,  1997  (62  FR  14457). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  Cacility  in  accordance  with  the 


proposed  amendment  would  not  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
difiiarent  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  s^ty.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Conunission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequenUy. 

Written  comments  may  lie  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22.  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  conunents  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Stteet,  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  May  9, 1997,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 


proceeding  must  file  a  written  request 
for  a  hearing  and  a  ptetition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
residts  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  fectors:  (1)  Tbe  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
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opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
bearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  ta  establish 
those  iacta  or  expert  opinion.  Petitioner 
must  provide  sxifficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  bet.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  foils  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  aa  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  inunediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  2055S-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Dociunent  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-<800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 


telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  and  to  the  attorney  fbr 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/ or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(1) 
(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
docimient  room  for  the  particular 
facility  involved. 

Carolina  Power  &  Light  Company,  et 
al..  Docket  Nos.  50-^25  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendments  request:  March 
5. 1997. 

Description  of  amendments  request: 
The  proposed  amendments  would 
incorporate  a  new  Technical 
SpeciJBcation  (TS)  for  instrumentation 
associated  with  automatic  isolation  of  a 
pathway  for  release  of  non-condensible 
gases  fitjm  the  main  condenser.  At 
power  levels  of  5  percent  or  less, 
mechanical  vacuum  pumps  are  used  to 
remove  non-condensible  gases  from  the 
condenser  using  a  pathway  to  the 
release  stack  that  bypasses  the  normal 
holdup  and  filter  train.  The  proposed 
TS  will  require  that  four  channels,  of  the 
main  steam  line  radiation — high 
isolation  function  be  capable  of  tripping 
the  mechanical  vacuum  pumps  and 
closing  an  isolation  valve  in  the  release 
pathway.  Surveillance  requirements  are 
includmi  in  the  TS  to  ensure  the 
isolation  instrumentation  will  praform 
its  intended  function. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  propo8«d  amendments  do  not 
involve  a  significant  increase  in  the 


probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  incorporates  a  new 
Technical  Specification  3/4.3.8,  "Condenser 
Vacuum  Pump  Isolation  Instrumentation." 
This  sf>ecification  will  require  that  the  main 
steam  line  radiation — high  isolation  function 
be  capable  of  Uipping  the  condenser  vacuum 
pump(s)  and  isolate  the  associated  common 
isolation  valve.  Four  instrumentation 
channels  of  this  function  are  required  to  be 
operable  when  the  unit  is  in  OFQIATIONAL 
CDNDmON  1  or  2  with  a  condenser  vacuum 
pump  in  operation.  Adding  the  requirement 
to  trip  the  condenser  vacuum  pumfw  does 
not  affect  the  probability  of  an  accident 
previously  evaluated.  The  probability  of 
component  failure  of  the  proposed  design  for 
condenser  vacuum  pump  isolation  devices  is 
the  same  as  that  of  the  original  licensing 
basis.  As  a  result,  the  capability  to  isolate  the 
condenser  vacuum  pump  will  not  be 
significanUy  impacted. 

CP&L  contracted  Scientech-NUS  to 
recalculate  the  main  control  room  doses 
resulting  from  a  control  rod  drop  accident 
assuming  main  steam  line  radiation  monitors 
isolate  the  condenser  vacuum  pump{s)  and 
determined  the  dose  to  be  23.2  rem  thyroid 
and  0.05  rem  whole  body,  which  is  less  than 
the  General  Design  Criterion  (GIX:)  19/ 
Standard  Review  Plan  (SRP)  Section  6.4 
limits  of  30  rem  thyroid  and  5  rem  whole 
body.  The  of&ite  doses  at  the  exclusion  area 
boundary  after  2  hours  are  0.16  rem  thyroid 
and  0.015  rem  whole  body,  which  is  less 
than  the  SRP  Section  15.4.9  limits.  The  low 
population  zone  (LPZ)  dose  is  estimated  to  be 
about  1  rem  thyroid,  which  is  also  well 
below  regulatory  limits.  Therefore,  the 
proposed  [amendments  do]  not  increase  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment(s]  woidd  not 
create  the  possibility  of  a  new  or  difbrent 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  [amendments  add]  new 
requirements  to  ensure  the  capabihty  to  trip 
the  condenser  vacuum  pump(s).  The 
proposed  (changes  do|  not  affect  the 
operability  of  equipment  designed  to  mitigate 
the  consequences  of  an  accident  nor  (do  they] 
create  a  potential  to  initiate  a  new  type  of 
accident  Therefore,  the  propiosed  [changes 
dol  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  &t)m  any  accident 
previously  evaluated. 

3.  The  proposed  license  (amendments  do) 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  safety-related  main  steam  line 
radiation  monitors  provide  a  highly  reliable 
means  to  detect  radioactivity  resulting  from 
a  control  rod  drop  accident  and  will  provide 
automatic  trip  of  the  condenser  vacuum 
pumps  and  isolation  of  the  associated 
isolation  valve.  Use  of  the  main  steam  line 
radiation  monitors  for  this  application  is 
consistent  with  the  original  Bnuiswick  Steam 
Electric  Plant  design  for  condenser  pump  and 
associated  valve  isolation.  CP&L  contracted 
Scientech-NUS  to  recalculate  the  main 
control  room  doses  resulting  from  a  control 
rod  drop  accident  assuming  main  steam  line 
radiation  monitor*  isolate  the  condenser 
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vacuum  pump(s)  and  determined  it  to  be  23.2 
rem  thyroid  and  0.05  rem  whole  body,  which 
is  less  than  the  CDC  19/SRP  Section  6.4 
limits  of  30  rem  thyroid  and  5  rem  whole 
body.  The  offsite  doses  at  the  exclusion  area 
boundary  after  2  hours  are  0.16  rem  thyroid 
and  0.015  rem  whole  body,  which  is  less 
than  the  SRP  Section  15.4.9  limits.  LPZ  dose 
is  estimated  to  be  about  1  rem  thyroid,  which 
is  also  well  below  regulatory  limits. 
Therefore,  the  proposed  (changes  do)  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  stafi'  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NBC  Project  Director:  Mark  Reinhart, 
Acting. 

Carolina  PoMrer  &  Light  Company,  et 
al.,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  February 
18,  1997. 

Description  of  amendment  request: 
The  proposed  change  revises  the  Plant 
System  Turbine  Cycle  Technical 
Specification  (TS)  3/4.7.1  by  revising 
the  power  range  high  neutron  flux 
setpoint  values  in  TS  Table  3.7-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  high  flux  setpoints  are  being  revised 
to  provide  additional  margin  against 
secondary  side  overpressurization  for  LOL/ 
TT  [loss-oMoad/turbine  trip)  events.  The 
proposed  revision  will  not  create  any  loss  or 
reduction  in  redundancy  or  diversity  in  the 
reactor  protection  systems  that  would 
increase  the  probability  of  a  previously 
evaluated  acxident.  The  high  Qux  setpoints 
are  being  revised  to  ensure  that  the 
consequences  of  a  previously  evaluated 
accident  do  not  increase. 


Therefore,  there  would  be  no  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  f>ossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

No  new  or  previously  unanticipated  failure 
mechanisms  are  introduced  by  the  proposed 
change.  No  new  foilure  modes  have  been 
created  by  the  proposed  change.  No  new 
credible  event  or  initiating  factor  is 
introduced.  Reactor  power  is  limited  to 
ensure  that  the  secondary  system  is  not 
overpressurized. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  margin  of  safety  as  defined  in  the  basis 
of  the  Technical  Specification  does  not 
decrease.  This  change  is  prof>osed  to  ensure 
that  the  secondary  system  pressure  will  be 
limited  to  within  110%  of  its  design  pressure 
during  the  most  severe  anticipated 
operational  transient.  The  revised  high  fltuc 
setpoints  are  intended  to  bound  the 
allowable  operating  configurations  of  TS 
Table  3.7-1. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  Mark  Reinhart, 
Acting. 

Carolina  Potver  k  Light  Company,  at 
al.,  Docket  No.  50-400,  Sheanm  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  February 
21,1997. 

Description  of  amendment  request: 
The  proposed  change  adds  a  definitive 
time  limit  to  Technical  Specification 
3.3.2  in  Action  16  of  Table  3.3-3  to 
place  an  inoperable  channel  into 
bypass. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  si^xificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  does  not  affect  the 
operation  or  design  of  the  plant  in  any  way. 
The  requirement  to  place  the  channel  into 
bjrpass  already  exists  and  this  change  simply 
provides  a  specific  time  limit  This  logic 
circuit  is  not  an  initiator  of  any  event  and 
writh  no  change  in  logic  or  operation  there  is 
no  change  in  consequences. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  specific  time  limit  does  not 
involve  any  physical  alterations  or  additions 
to  plant  equipment  or  alter  the  manner  in 
which  any  safety-related  system  performs  its 
function.  Therefore,  the  proposed  change 
does  not  create  the  ptossibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  siyiificant  reduction  in  the  margin 
of  safety. 

The  proposed  change  replaces  an 
indeterminate  time  period  with  a  specific 
limit  of  six  hours.  Six  hoius  is  a  reasonable 
period  in  which  to  complete  this  requirement 
and  is  identical  to  the  time  allowed  for  these 
functions  in  NUREG-1431  [Standard 
Specifications  Westinghouse  Plantsl. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library ,.1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  k  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  Mark  Reinhart, 
Acting. 

Carolina  Power  &  Light  Company,  et 
al..  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
rhatham  Counties,  North  Carolina 

Date  of  amendment  request:  February 
27, 1997. 

Description  of  amendment  request: 
The  proposed  change  adds  sleeve 
installation  as  an  alternative  to  tube 
plugging  for  repairing  degraded  steam 
generator  tubes  to  Technical 
Specification  3/4.4.5,  Steam  Generators. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  only  equipment  affected  by  sleeving  is 
the  steam  generator  tubes.  The  most  severe 
malfunction  of  a  steam  generator  tube  is  a 
tube  rupture.  The  consequences  of  a  ruptured 
sleeve  are  no  greater  than  the  consequences 
of  a  ruptured  tube.  Sleeving  does  not  increase 
the  probability  of  a  steam  generator  tube 
failure  because  the  sleeved  tube  has  been 
shown  to  have  a  significant  safety  factor  for 
bunt  and  collapse  pressures  as  well  as 
demonstrated  acceptable  resistance  to 
corrosion  and  fatigue  loading.  Thus,  a  steam 
generator  with  sleeved  tubes  would  perform 
in  the  same  manner  as  one  without  sleeved 
tubes. 

A  sleeved  tube  is  functionally  equivalent  to 
an  unsleeved  tube  except  for  less  effective 
heat  transfer  due  to  the  air  gap  and  a  slightly 
higher  pressure  drop  due  to  the  primary  flow 
restriction.  These  differences  are  bounded  by 
the  current  tube  plugging  limits. 

Analysis  and  testing  have  demonstrated 
that  the  sleeves  are  structurally  adequate  to 
withstand  the  load  existing  within  the  steam 
generator  tubes  whether  the  original  tube  is 
still  intact  or  is  breeched. 

There  is  no  increase  in  the  possibility  for 
increased  fiitigue  loadings.  There  is  no 
possibility  for  the  sleeve  to  become  dislodged 
from  its  plugging  location  and  enter  the  RCS 
[Reactor  Coolant  System]  flow  path. 

The  plant  safety  analysis  for  tube  plugging 
bounds  tube  sleeving. 

The  proposed  change  has  no  significant 
effect  on  the  configuration  of  the  plant  The 
proposed  change  does  not  afiect  the  %<ray  in 
which  the  plant  is  operated.  Therefore,  there 
would  be  no  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

A  sleeved  tube  is  functionally  equivalent  to 
an  unsleeved  tube  except  for  less  effective 
heat  transfer  due  to  the  air  gap  and  a  slightly 
higher  pressure  drop  due  to  the  primary  flow 
restriction.  These  differences  are  bounded  by 
the  current  tube  plugging  limits. 

The  sleeved  tube  has  been  shown  to  have 
a  significant  safety  factor  for  burst  and 
collapse  pressures  as  well  as  demonstrated 
acceptable  resistance  to  corrosion  and  fatigue 
loading.  Thus,  a  steam  generator  with  sleeved 
tubes  would  perform  in  the  same  manner  as 
one  without  sleeved  tubes. 

The  proposed  change  has  no  significant 
effect  on  the  configuration  of  the  plant  The 
proposed  change  does  not  afiect  the  way  in 
which  the  plant  is  operated.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 


3.  The  proposed  amendment  does  not 
involve  a  si^iificant  reduction  in  the  miirgin 
of  safety. 

The  proposed  revision  to  permit  the 
installation  of  tube  sleeves  does  not  reduce 
the  margin  of  safety  as  presently  defined  in 
Technical  Specification  BASES  section  3/ 
4.4.5.  This  margin  of  safety  includes  primary 
to  secondary  leakage  limits  and  tube  plugging 
limits  which  are  not  changed  by  the 
proposed  amendment.  The  analyses  and 
testing  of  the  proposed  sleeve  design 
demonstrates  that  the  structural  integrity  of 
the  RCS  is  maintained.  Design  of  the  tube 
sleeve  considers  mechanical/structural 
aspects,  water  chemistry  and  metallurgical 
aspects  as  well  as  thermal/hydraulic 
considerations. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue.  Raleigh, 
North  Carolina  27605. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Coimsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  Mark  Reinhart, 
Acting. 

Carolina  Power  ft  Light  Company,  et 
al..  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  March 
10,  1997. 

Description  of  amendment  request: 
The  proposed  changes  to  Technical 
Specification  3.5.1  provide  an  optional 
method  of  meeting  surveillance 
requirements  by  allowing  the  use  of 
instrument  readings  to  meet 
surveillance  4.5.1.1.a.l,  and  adds  a  new 
Action  c  to  cover  a  condition  in  which 
one  acciunulator  has  a  boron 
concentration  not  within  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  accumulators  are  not  initiators  of  any 
event  and  so  the  probability  of  occurrence  of 
an  event  is  unaffected  by  either  of  the 


proposed  changes.  The  use  of  actual 
instrumentation  readings  to  comply  with  the 
surveillance  does  not  change  the  function  or 
performance  of  the  accumulators  and  thus 
does  not  affect  any  accident  consequences. 
The  increase  in  the  allowed  time  to  restore 
the  boron  concentration  to  within  limits  is 
consistent  with  allowed  out  of  service  times 
for  other  Emergency  Safeguards  equipment 

It  will  not  have  a  significant  impact  on 
subcriticality  during  reflood.  Therefore,  there 
will  be  no  increase  in  the  consequences  of  an 
accident 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  to  the  accumulator 
specification  do  not  involve  any  physical 
alterations  or  additions  to  plant  equipment  or 
alter  the  manner  in  which  any  safety-related 
system  performs  its  function.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  horn  any  accident  previously 
evaluated. 

3.  The  profKised  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  change  to  the  surveillance 
requirement  provides  an  equivalent  means  of 
meeting  the  requirement  Since  there  is  no 
change  in  either  the  accumulator  limits  or  the 
surveillance  frequency,  there  is  no  reduction 
in  safety  margin.  The  new  Action  c  to 
address  returning  the  boron  concentration  of 
a  single  accumulator  to  within  limits  allows 
an  out  of  service  time  commensurate  with  the 
times  allowed  for  other  Engineered 
Safeguards  Features.  The  boron 
concentration  of  one  accumulator  does  not 
have  a  significant  impact  on  subcriticality 
during  reflood  and  thus  does  not  involve  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company.  Post  OfBce  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  Mark  Reinhart, 
Acting. 

Carolina  Power  &  Light  Company,  et 
al..  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  March 
14. 1997. 

Description  of  amendment  request: 
The  amendment  will  revise  the  Final 
Safety  Analysis  Report  to  include  the 
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evaluation  of  a  spent  fuel  cask  drop 
analysis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  changes  described  do  not  impact  the 
probability  of  occiurence  of  accidents 
previously  analyzed.  Removal  of  the  valve 
box  covers  and  all  but  four  of  the  cask 
closure  head  sleeve  nuts  has  no  impact  on 
accident  initiators.  Dose  assessments  using 
maximum  potential  releases  assuming  foilure 
of  the  spent  fuel  and  radionuclide  release 
through  the  gap  between  the  cask  closure 
head  and  the  cask  or  damage  to  the  valves 
show  that  no  significant  increase  in 
consequences  of  an  accident  previously 
evaluated  would  occur.  [Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.) 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Compromising  the  integrity  of  the  cask  by 
removing  the  valve  box  covers  and  closure 
bead  sleeve  nuts  in  preparation  for  unloading 
the  sftent  fuel  from  the  cask  does  not  create 
the  possibility  of  a  new  type  of  accident  or 
equipment  malfunction.  No  safety-related 
equipment,  safety  function,  or  operations  of 
plant  equipment  will  be  altered  as  a  result  of 
this  change.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  NRC  basis  for  acceptance  of  a  spent 
fuel  cask  drop  is  documented  in  Section 
15.7.5  of  the  Safety  Evaluation  Report. 
NUREG-1038,  dated  November  1983.  It 
states,"*   •   *  no  loss  of  cask  integrity  is 
postulated  to  occur  in  the  event  of  a  drop, 
and  the  staff  concludes  there  will  be  no 
significant  radiation  released  to  the 
environment.  The  radiological  consequences 
will  be  less  than  a  small  fraction  of  the  10 
CFR  100  exposure  guideline  values." 

As  described  in  the  proposed  change,  even 
though  complete  cask  integrity  may  not  be 
preserved  in  the  event  of  a  loaded  cask  drop 
with  the  valve  box  covers  removed  or  with 
only  four,  rather  than  32,  closure  head  sleeve 
nuts  installed,  the  radiological  consequences 
calculated  using  conservative  assumptions 
were  determined  to  be  a  small  fraction  of  the 
10  CFR  100  values.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Qark  Avenue,  Raleigh, 
North  Carolina  27605. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  {^resident  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh.  North  Carolina  27602. 

NRC  Project  Director:  Mark  Reinhart, 
Acting. 

Commonwealtfi  Edison  Company, 
Docket  Nos.  50-237  and  50-249. 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Iliinois 

Date  of  amendment  request:  June  20, 
1996.  as  supplemented  by  letters  dated 
December  30, 1996,  and  March  5,  1997. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Technical  Specifications 
(TS)  by  incorporating  NRC  approved 
thermal  limit  licensing  methodology  in 
the  list  of  approved  methodologies  used 
in  establishing  the  fuel  cycle  specific 
thermal  limits.  In  addition,  the 
proposed  amendment  would  correct 
mirror  editorial  items  in  the  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  probability  of  an  evaluated  accident  is 
derived  bom  the  probabilities  of  the 
individual  precursors  to  that  accident  The 
consequences  of  an  evaluated  accident  are 
determined  by  the  operability  of  plant 
systems  designed  to  mitigate  those 
consequences.  Limits  virill  be  established 
consistent  with  NRC  approved  methods  to 
ensure  that  fuel  performance  during  normal, 
transient  and  accident  conditions  is 
acceptable.  The  proposed  Technical 
Specifications  amendment  reflects  NRC 
approved  SPC  methodology  used  to  analyze 
normal  operations,  including  anticipated 
operational  occurrences  (AOOs),  and  to 
determine  the  potential  consequences  of 
accidents. 

Licensing  Methods  and  Models 

The  prop>osed  amendment  is  to  support 
operation  with  NRC  approved  fuel  and 
Ucensing  methods  supplied  frtim  Siemens 
Power  Corporation  [SPC].  In  accordance  with 
(Updated  Final  Safety  Analysis  Report] 
UFSAR  Chapter  15,  the  same  accidents  and 
transients  will  be  analyzed  with  the  new  fuel 
and  methods.  The  latest  NRC  approved 
revision  to  the  Siemens  [loss-of-coolant 


accident]  LOCA  analysis  methodology 
(Reference:  ANF-91-048(P)(A),  Advanced 
Nuclear  Fuels  Corporation  Methodology  for 
Boiling  Water  Reactors  EXEM  BWR 
Evaluation  Model)  will  be  used  to  evaluate 
the  ATRIUM-9B  and  other  co-resident  fuel 
types.  The  other  licensing  analysis  methods 
and  models  are  also  NRC  approved.  The 
approved  methods  and  models  are  used  to 
determine  the  fuel  thermal  limits  (e.g., 
average  planar  linear  heat  generation  rate, 
transient  linear  heat  generation  rate, 
minimum  critical  power  ratio  and  linear  heat 
generation  rate).  The  SPC  core  monitoring 
code  enables  the  site  to  monitor  kefr  as  well 
as  control  rod  density  to  perform  the 
reactivity  anomaly  surveillance.  Therefore, 
the  chaiige  in  licensing  analysis  methods  and 
models  does  not  significantly  increase  the 
prob^ility  of  an  accident  or  the 
consequences  of  an  accident  previously 
identified.  The  support  systems  for 
minimizing  the  consequences  of  transients 
and  accidents  are  not  affected  by  the 
proposed  amendment 

New  Fuel  Design 

The  use  of  reload  quantities  of  ATRIUM- 
9B  fuel  at  Dresden  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated  in  the  [Final  Safety  Analysis 
Report)  FSAR.  The  ATRIUM-9B  fuel  is 
generically  approved  for  use  as  a  reload  BWR 
fuel  type  (Reference:  ANF-89-014(P)(A) 
Revision  1  Supplement  1 ,  Generic 
Mechanical  Design  for  Advanced  Nuclear 
Fuels  9X9-DC  and  9X9-9X  BWR  Reload 
Fuel).  Limiting  postulated  occurrences  and 
normal  operation  have  been  analyzed  usiiig 
NRC-approved  methods  for  the  ATRIUM-9B 
fuel  design  to  ensure  that  safety  limits  are 
protected  and  that  acceptable  transient  and 
accident  performance  is  maintained. 

The  reload  fuel  has  no  adverse  impact  on 
the  performance  of  in-core  neutron  flux 
instrumentation  or  CRD  response.  The 
ATRIUM-9B  fuel  design  will  not  adversely 
affect  p>erformance  of  neutron 
instrumentation  nor  will  it  adversely  affect 
the  movement  of  control  blades  relative  to 
the  current  Dresden  fuel  type,  the  Siemens 
manufactured  9x9-2.  The  exterior 
dimensions  of  the  ATRIUM-9B  fuel  have 
been  evaluated  by  ComEd;  the  ATRIIJM-9B 
fuel  design  provides  adequate  clearances 
relative  to  the  co-resident  9x9-2  fuel.  Thus, 
no  increased  interactions  with  the  adjacent 
control  blade  or  nuclear  instrumentation  are 
created.  Additionally,  given  the  above 
mentioned  overall  envelope  similarities,  no 
problems  are  anticipated  with  other  station 
equipment  such  as  the  fuel  storage  racks,  the 
new  fuel  inspection  stand  and  the  spent  fiiel 
storage  pool  fuel  preptaration  machine. 
Therefore,  the  probability  of  adverse 
interactions  between  the  ATRnJM-9B  fuel 
and  components  in  the  core  and  fuel 
handling  equipment  is  not  significantly 
increased. 

The  ATRrUM-9B  design  is  neutronically 
compatible  with  the  existing  fuel  types  and 
core  components  in  the  Dresden  core.  SPC 
tests  have  demonstrated  that  the  ATRIUM- 
9B  fuel  design  is  hydraulically  compatible 
with  the  co-resident  9x9-2  fuel.  The  bundle 
pressure  drop  characteristics  of  the  ATRIUM . 
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9B  bundle  are  similar  to  those  of  the  9x9-2 
fuel  design,  hence  core  thennal-hydraulic 
stability  characteristics  are  not  adversely 
afliBCted  by  the  ATRIUM-9B  design.  Cycle 
stability  calculations  are  perfbnned  by  SPC 
Therefore,  the  probability  of  thermal 
hydraulic  instability  is  not  significantly 
increased. 

Evaluations  of  the  Dresden  Elmergency 
Procedures  and  UFSAR  Chapter  15  AOOs  are 
being  performed  to  ensure  that  the  use  of  the 
ATRIUM-9B  fuel  at  Dresden  does  not  alter 
any  assumptions  previously  made  in 
evaluating  the  radiological  consequences  of 
an  accident  at  Dresden  Units  2  and  3. 
Therefore,  the  radiological  consequences  of 
accidents  are  not  significantly  increased. 

Methods  approved  by  the  NRC  are  being 
used  in  the  evaluation  of  fuel  performance 
during  normal  and  abnormal  operating 
conditions.  The  ComEd  and  SPC  methods  to 
be  uMd  for  the  cycle  specific  transient 
analyses  have  been  previously  NRC 
approved.  The  proposed  methodologies  are 
administrative  in  nature  and  do  not 
significantly  affect  any  accident  precursors  or 
accident  results;  as  such,  the  proposed 
change  to  the  listing  of  the  SPC 
methodologies  for  Dresden  does  not 
significantly  increase  the  probability  or 
consequences  of  any  previously  evaluated 
accidents. 

The  description  of  the  fiiel  is  modified  to 
include  the  water  box  design  of  the  NRC 
approved  ATRIUM-9B  fuel  type. 

Review  of  the  above  concludes  that  the 
probability  of  occurrence  and  the 
consequences  of  an  accident  previously 
evaluated  in  the  safety  analysis  report  have 
not  been  significantly  increased. 
•         •         •         •         • 

2.  Create  the  possibility  of  a  new  or 
difiisrent  kind  of  accident  from  any  accident 
previously  evaluated: 

Creation  of  the  possibility  of  a  new  or 
difiierent  kind  of  accident  would  require  the 
creation  of  one  or  more  new  precursors  of 
that  accident.  New  accident  preciirsors  may 
be  created  by  modifications  of  the  plant 
configuration,  including  changes  in 
allowable  modes  of  operation. 

Licensing  Methods  and  Models 

The  proposed  Technical  Specification 
amendment  reflects  previously  approved  SPC 
methodology  used  to  analyze  normal 
operations,  including  AOOs,  and  to 
determine  the  potential  consequences  of 
accidents.  In  accordance  with  FSAR  Chapter 
IS,  the  same  accidents  and  transients  will  be 
analyzed  with  the  new  fuel  and  method  as 
have  been  previously  performed.  As  stated 
above,  the  propKised  changes  do  not  permit 
modes  of  reactor  operation  which  differ  from 
those  ciirrently  permitted;  therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  is  not  created.  Plant  support 
equipment  is  not  affiected  by  the  proposed 
changes;  therefore,  no  new  failure  modes  are 
created. 

New  Fuel  Design 

The  basic  design  concept  of  a  9x9  fuel  pin 
array  with  an  internal  water  box  has  been 
used  in  various  lead  assembly  programs  and 
in  reload  quantities  in  Europe  since  1986. 
WNP-2  has  loaded  reload  quantities  since 


1991.  Eight  lead  ATRIUM-9B  assemblies 
were  loaded  into  Dresden  2  during  Cycle  15. 
Approximately  650  water  box  assemblies 
have  been  irradiated  in  the  United  States 
through  1995,  with  a  substantially  higher 
number  being  irradiated  overseas.  The  NRC 
has  reviewed  and  approved  the  ATRIUM-9B 
fuel  design  (Reference:  ANF-«9-014(P)(A) 
Revision  1  Supplement  1,  Generic 
Mechanical  Design  for  Advanced  Nuclear 
Fuels  9X9-DC  and  9X9-9X  BWR  Reload 
Fuel).  The  similarities  in  fuel  design  and 
operation  between  the  ATRIUM-9B  and  the 
9x9-2,  and  the  previous  Boiling  Water 
Reactor  experience  with  Siemens  fuel, 
indicate  there  would  be  no  new  or  different 
types  of  accidents  for  Dresden  than  have 
been  considered  for  the  existing  fuel. 
Therefore,  the  use  of  ATRIUM-9B  fuel  at 
Dresden  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 
•         •         •  •         • 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety  for  the  following  reasons: 

The  existing  margin  to  safety  is  provided 
by  the  existing  acceptance  criteria  (e.g.,  10 
CFR  50.46  limits).  The  proposed  Technical 
Specification  amendment  reflects  previously 
approved  SPC  methodology  used  to 
demonstrate  that  the  existing  acceptance 
criteria  are  satisfied.  The  revised  LOCA 
methodology  has  l>een  previously  reviewed 
and  approved  by  the  USNRC  for  application 
to  reload  cores  of  BWRs  References  for  the 
Licensing  Topical  Reports  which  document 
this  methodology,  and  include  the  Safety 
Evaluation  Reports  prepared  by  the  USNRC. 
are  added  to  the  Reference  section  of  the 
Technical  Specifications  as  part  of  this 
amendment. 

Licensing  Methods  and  Models 

The  proposed  amendment  does  not  involve 
changes  to  the  existing  operability  criteria. 
NRC  approved  methods  and  established 
limits  (implemented  in  the  COLR)  ensure 
acceptable  margin  is  maintained.  The  ComEd 
and  SPC  reload  methodologies  for  the 
ATRIUM-9B  reload  design  are  consistent 
with  the  Technical  Specification  Bases.  The 
Limiting  Conditions  for  Operation  are  taken 
into  consideration  while  performing  the 
cycle  specific  and  generic  reload  safety 
analyses.  USNRC  approved  methods  are 
hsted  in  Specification  6.9.A  of  the  Technical 
Specifications. 

Analyses  performed  with  USNRC- 
approved  methodology  have  demonstrated 
that  fuel  design  and  licensing  criteria  will  be 
met  during  normal  and  abnormal  operating 
conditions.  The  same  margins  of  safety  will 
continue  to  be  utilized  by  SPC  (e.g.,  limits  on 
peak  cladding  temperature,  cladding 
oxidation,  plastic  strain).  Therefore,  there  is 
not  a  significant  reduction  in  the  margin  of 
safety. 

New  Fuel  Design 

The  exterior  dimensions  of  the  ATRIUM- 
9B  fuel  assembly  result  in  equivalent 
clearances  relative  to  the  co-resident  9x9-2 
fuel.  Thus,  no  incjeased  interactions  with  the 
adiacent  control  blade  and  nuclear 
instrumentation  are  created.  The  change  does 
not  adversely  impact  equipment  important  to 


safety;  therefore  the  margin  of  safety  is  not 
significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District,  604  Liberty  Street,  Morris, 
Illinois  60450. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidlcy  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Robert  A.  Capra. 

Conunonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  amendment  request:  March 
18,  1997. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Technical  Specifications 
(TS)  by  increasing  the  High  Pressiu* 
Coolant  Injection  (HPCI)  isolation 
setpoint  from  greater  than/equal  to  80 
psig  to  greater  than/equal  to  100  psig. 
The  licensee  has  requested  the  change 
to  ensure  consistency  between  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR),  design  basis  documents  and 
the  TS.  The  function  of  the  setpoint  is 
to  assure  the  HPQ  turbine  steam  supply 
is  isolated  in  the  event  that  the  reactor 
scram  supply  pressure  falls  below  the 
stall  pressure  of  the  HPCI  turbine  and 
the  system  seals  are  no  longer  effective 
in  controlling  the  release  of  potentially 
contaminated  steam. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  of  the 
following: 

The  Low  Reactor  Pressure  isolation  of  the 
HPQ  steam  supply  lines  is  provided  to 
prevent  damage  to  the  HPCI  turbine  when  the 
reactor  steam  pressure  has  decreased  below 
that  required  to  provide  adequate  motive 
fbrc:e  to  operate  the  system.  The  steam  supply 
isolation  low  reactor  pressure  setpoint  is  not 
an  assumed  initiator  or  contributor  to  any 
previously  evaluated  accident  and  therefore 
this  change  does  not  involve  an  increase  in 
the  probability  of  an  accident  previously 
evaluated  at  Dresden  Station. 

The  Lower  Reactor  Pressure  isolation  of  the 
HPCI  steam  supply  lines  is  described  in  the 
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plant  safety  analysis  as  a  backup  protection 
to  other  system  and  facility  design  fBatures 
which  provide  assurance  that  accident 
transients  will  not  result  in  failures  of  the 
system  which  contribute  significantly  to  the 
consequences  of  the  initiating  accident  The 
low  reactor  pressure  isolation  signal  provides 
backup  to  other  isolation  signals  to  ensure 
isolation  mil  occur,  minimizing  the  radiation 
dose  as  a  result  of  steam  leakage  past  the 
turbine  seals  in  the  event  of  a  locked  rotor 
due  to  damage  from  liquid  carryover  due  to 
postulated  swell  in  the  reactor  vessel. 
These  analyses  assume  the  isolation 
function  occius  at  100  psig,  and  the  proposed 
setpoint  of  greater  than  or  equal  to  100  psig 
is  consistent  and  conservative  with  respect  to 
these  assumptions.  Because  the  isolation 
function  is  not  an  accident  initiator  and  the 
revised  setpoint  ensures  that  the  isolation 
function  continues  to  minimize  radiological 
consequences,  the  consequences  of  any 
accident  previously  evaluated  is  not 
increased  by  the  proposed  changes. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

The  proposed  change  administratively 
increases  the  Low  Reactor  Vessel  Pressure 
trip  setpoint  which  initiates  HPCI  isolation. 
This  change  does  not  result  in  any  new  or 
different  modes  of  operation.  The  proposed 
change  increases  the  setpoint  at  which  the 
HPCI  turbine  steam  supply  will  be  isolated 
as  the  reactor  vessel  pressure  decreases 
following  a  postulated  accident.  The 
proposed  new  setpoint  is  conservative  with 
re8p>ect  to  the  existing  TS  limit,  i.e.  the  new 
limit  of  greater  than  or  equal  to  100  psig  is 
consistent  and  ftermitted  by  the  existing  limit 
of  greater  than  or  equal  to  80  psig.  The 
change  assures  that  the  Trip  Setpoint  in  the 
TS  accurately  reflects  the  design  basis  and 
UFSAR  described  limits. 

Because  the  proposed  change  does  not 
result  in  any  new  modes  of  plant  operation 
and  administratively  increases  the  system 
isolation  setp>oint  in  a  conservative  manner, 
the  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  those  previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  Trip  Setpoint  provides  assurance  that 
the  HPO  turbine  caimot  be  operated  with  a 
steam  supply  pressure  too  low  to  drive  the 
turbine  and  pump.  The  isolation  assures  that 
the  turbine  does  not  stall  and  minimizes  the 
potential  for  the  release  of  radioactivity 
which  results  from  steam  leakage  past  the 
turbine  seals.  The  proposed  change  increases 
the  setpoint,  ensuring  that  the  required 
isolation  occurs  at  a  higher  pressure  which 
is  more  conservative,  i.e.  it  assures  the 
turbine  is  isolated  before  the  inlet  steam 
pressure  fells  to  the  stall  pressure  of  the  HPQ 
turbine  and  leakage  occurs.  The  greater  than 
or  equal  to  100  psig  limit  is  well  below  the 
range  of  reactor  vessel  pressure  for  which 
HPQ  is  required  to  perform  its  safety 
function.  Therefore,  the  margin  of  safety 
provided  by  the  function  of  the  HPQ 
isolation  on  low  reactor  vessel  pressure  is 
increased  by  the  proposed  TS  change,  and 
this  change  will  not  involve  a  reduction  in 
the  margin  of  safety. 


As  described,  the  proposed  amendment  for 
Dresden  will  not  reduce  the  availability  of 
systems  required  to  mitigate  accident 
conditions.  Neither  are  new  or  significantly 
different  modes  of  operation  proposed. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Guidance  has  been  provided  in  "Final 
Procedures  and  Standards  on  No  Significant 
Hazards  Considerations,"  Final  Rule,  51  FR 
7744,  for  the  application  of  standards  to 
license  change  requests  for  determination  of 
the  existence  of  significant  hazards 
considerations.  This  document  provides 
examples  of  amendments  which  are  and  are 
not  considered  likely  to  involve  significant 
hazards  considerations. 

This  proposed  amendment  does  not 
involve  any  irreversible  changes,  a  significant 
relaxation  of  the  criteria  used  to  establish 
safety  limits,  a  significant  relaxation  of  the 
bases  for  the  limiting  safety  system  settings 
or  a  significant  relaxation  of  the  bases  for  the 
limiting  conditions  for  op>erations.  Therefore, 
based  on  the  guidance  provided  in  the 
Federal  Register  and  the  criteria  established 
in  10  CFR  50.92(c),  the  proposed  change  does 
not  constitute  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
si^iificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District,  604  Liberty  Street,  Morris, 
Illinois  60450. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Robert  A.  Capra. 

Consumers  Power  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Boren 
County,  Michigan 

Date  of  amendment  request: 
December  27, 1995,  as  supplemented 
September  4,  October  18,  and  November 
26, 1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
technical  specifications  (TS)  related  to 
electrical  power  systems.  The  proposed 
changes  include  revisions  to  limiting 
conditions  for  operation  (LCO),  LCO 
applicability  and  action  statements, 
allowed  outage  times  (AOT), 
surveillance  requirements  (SR),  and 
administrative  controls.  The  changes 
add  new  requirements,  revise  or  delete 
existing  requirements,  relocate  certain 
existing  requirements  to  other  licensee 
controlled  doctiments,  and  editorially 
restructtire  the  proposed  requirements 
to  closely  emulate  the  electrical  power 


system  requirements  of  NUREG-1432. 
"Standard  Technical  Specifications  far 
Combustion  Engineering  Plants,"  (STS). 
The  proposed  requirements  difiiar  from 
the  requirements  of  the  STS  wfaoe 
necessary  to  reflect  iaatures  unique  to 
the  Palisades  design.  Each  propmed 
change  has  been  classified  oy  ihe 
licensee  as  Administrative,  Relocated, 
More  Restrictive,  or  Less  Restrictive. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  (2)  create 
the  possibility  of  a  new  or  difiierent  Idnd 
of  accident  from  any  previously 
evaluated:  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safiErty.  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  ha^arHf 
consideration,  which  is  presented 
below: 

Evaluation  of  ADMINISTRATIVE, 
RELOCATED,  and  MORE  RESTRICTIVE 
changes: 

ADMINISTRATIVE  chaises  and 
RELOCATED  changes  move  requirements, 
either  within  the  TS  or  to  documents 
controlled  under  10  CFR  50.59.  or  [clarify] 
existing  TS  requirements,  without  nAJwring 
their  technical  content  Since 
ADMINISTRATIVE  and  RELOCATED 
changes  do  not  alter  the  technical  content  of 
any  requirements,  they  cannot  involve  a 
si^iificant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  create  the  possibility  of  a  new  at 
different  kind  of  accident  from  any 
previously  evaluated,  or  involve  a  significant 
reduction  in  a  wrgin  of  safety. 

MORE  RESTRICTIVE  changes  only  add 
new  requirements,  or  revise  existing 
requirements  to  result  in  additional 
operational  restrictions  Since  the  TS,  mth 
all  MORE  RESTRICTIVE  changes 
incorporated,  will  still  contain  all  of  the 
requirements  which  existed  (trior  to  the 
changes;  MORE  RESTRICTIVE  changes 
cannot  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  create  the  possibility  of 
a  new  or  difierent  kind  of  accident  from  any 
previously  evaluated,  or  involve  a  significant 
reduction  in  a  margin  of  safety. 

Evaluation  of  LESS  RESTRKTITVE  changes: 

1.  Do  these  LESS  RESTRICTIVE  changes 
involve  a  significant  iiKseese  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Change  3  revised  the  requirement  for 
operable  AC  sources,  using  more  general 
fvording  than  the  existing  TS.  The  existing 
LCO  requires  that  two  explicitly  specified 
transformers  be  operable:  the  proposed  LOO 
requires  that  two  qualified  ofbite  circuits  be 
operable.  The  proposed  LCO  tvill  allow 
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cufaatitution  of  SafBgiiards  Transfomier  1-1 
for  Station  Power  Transformer  1-2  aa  a 
required  AC  source,  but  the  quantity  and 
quality  of  required  ofbite  AC  sources  is 
uoafiiKted.  Since  the  cap>ability  and 
qualification  of  Safeguards  Transformer  1-1 
are  equivalent  to  those  of  the  Station  Power 
transformer,  neither  the  probability  or 
consequences  of  an  accident  previously 
evaluated  will  be  increased. 

Change  10  is  less  restrictive  only  in  its 
allowaoce  of  a  72  hour  AOT  for  an 
inoperable  o&ite  source  instead  of  the  24 
hour  AOT  currently  required.  The  change 
also  makes  a  considerably  more  restrictive 
change  by  eliminating  the  allowance,  based 
on  submittal  of  a  report,  for  continuous 
operation  with  Startup  Transformer  1-2 
inoperable.  Changing  an  AOT,  alone,  cannot 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

(TiangB  14  allows,  for  an  inoperable  DG 
[diesel  generator],  verification  that  no 
common  cause  fulure  is  involved  in  lieu  of 
test  starting  the  other  DC.  The  intent  of  the 
test  starting  requirement  is  to  verify  that 
there  is  no  common  cause  failure  which  also 
makes  the  other  DG  inoperable.  The 
proposed  action  statement  thereby 
accomplishes  the  same  objective  as  that  it 
replaces.  Since  the  proposed  action  statement 
accomplishes  the  same  objective  as  the  one 
it  replaces,  operation  in  accordance  with  the 
proposed  chai]ge  will  not  increase  the 
probability  or  consequences  of  an  accident 
{xeviously  evaluated. 

Change  21  revises  the  SR  for  the  DG 
starting  test  [The  "Less  Restrictive"  elements 
of  the  change  eliminate  the  requirement  to 
vary  use  of  the  A  and  B  starting  circuits  for 
each  monthly  test,  because  the  DG  is  not 
assumed  to  be  single  failure  proof;  and 
eliminate  requirements  that  the  DGs  be 
manually  started  and  that  they  be 
synchronized  from  the  control  room,  because 
no  practical  alternatives  exist  for 
accomplishing  these  actions).  The  proposed 
change  does  not  alter  any  plant  operating 
conditions,  operating  practices,  equipment 
settings,  or  equipment  capabilities. 
Therefiore,  operation  of  the  £aciUty  in 
accordance  with  the  proposed  change  will 
not  involve  an  increase  in  the  probability  of 
an  accident  Change  21  requires  more 
rigorous  testing  of  the  DGs  than  required  by 
the  existing  Technical  Specifications.  The 
more  rigorous  testing  is  intended  to  provide 
additional  assurance  that  the  DCs  are  cafteble 
of  performing  their  design  function  and 
should,  therefore,  involve  a  reduction,  rather 
than  an  increase,  in  the  consequences  of 
those  accidents  {Meviously  evaluated. 

Change  25  revises  the  SR  for  testing  the 
fiiel  transiar  system.  The  proposed  change 
does  not  alter  any  plant  operating  conditions, 
operating  practices,  equipment  settings,  or 
equipment  capabilities.  Therefore,  operation 
of  the  fiKulity  in  accordance  with  the 
proposed  change  will  not  involve  an  increase 
in  the  probability  of  an  accident.  The  only 
"Less  Restrictive"  faature  of  proposed  SR  is 
test  interval  extension  from  "each  month"  to 
"e*ch  92  days."  Changing  a  surveillance 
frequency,  alone,  cannot  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


Change  26  revises  the  station  battery  SRs. 
The  proposed  monthly  and  quarterly  bettery 
SRs  contain  all  of  the  test  requirements  of  the 
existing  SRs  with  two  exceptions:  (1)  The 
proposed  interval  for  measuring  each  cell 
voltage  is  "each  92  days"  instead  of  the 
existing  "every  month"  and  (2)  the 
requirement  to  record  the  amount  of  water 
added  has  been  deleted.  Changing  a 
surveillance  frequency  or  deleting  a 
maintenance  record  cannot  increase  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated. 

2.  Do  changes  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated? 

Change  3  only  involves  the  specified  ofEsite 
fxnver  sources.  Since  the  Loss  of  Of&ite 
Power  is  already  considered  in  the  accident 
analyses,  operating  the  bcility  in  accordance 
with  Change  3  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  previously  evaluated. 

Change  10  revises  an  AOT;  Change  14 
revises  a  required  action;  Change  21  revises 
a  testing  requirement;  Changes  25  and  26 
revise  a  surveillance  interval;  and  Change  26 
deletes  the  requirement  for  a  maintenance 
record.  None  of  these  proposed  changes  alter 
any  plant  operating  conditions,  operating 
practices,  equipment  settings,  or  equipment 
capabilities.  Therefore,  operation  of  the 
bcilify  in  accordance  with  the  proposed 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  Do  changes  involve  a  significant 
reduction  in  a  margin  of  safety? 

Change  3  does  not  alter  the  quantity  or 
qualify  of  ofCsite  sources  required  to  be 
available.  Therefore,  operating  the  fecilify  in 
accordance  with  the  proposed  change  will 
not  involve  a  reduction  in  a  margin  of  saiiBfy. 

Change  10  revises  an  AOT:  Change  14 
revises  a  required  action.  Change  21  revises 
a  testing  requirement;  Changes  25  and  26 
revise  a  surveillance  interval;  and  Change  26 
deletes  the  requirement  for  a  maintenance 
record.  These  proposed  changes  do  not  alter 
any  plant  operating  conditions,  operating 
practices,  equipment  settings,  or  equipment 
capabilities.  Therefore,  operating  the  focilify 
in  accordance  with  the  proposed  change  will 
not  involve  a  reduction  in  a  margin  of  safefy. 

The  licensee's  September  4,  1996, 
supplement  stated  that  three  of  the 
proposed  changes  contained  in  the 
supplement  were  not  addressed  in  the 
December  27, 1995,  no  significant 
hazards  analysis.  The  changes  involved 
TS  requirements  that  would  be  deleted. 
Equivalent  requirements  would  be 
incorporated  in  the  FSAR  or  other 
documents  subject  to  the  controls  of  10 
CFR  50.59.  The  licensee's  analysis  of  the 
jssue  of  no  significant  hazards 
consideration  for  these  changes  is 
presented  below: 

1.  Do  changes  which  relocate  a 
requirement  from  the  TS  to  documents  which 
are  controlled  under  10  CFR  50.59  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated? 


10  CFR  50.59  specifically  prohibiU 
(without  obtaining  prior  NRC  review  and 
approval)  changes  to  the  facilify  as  described 
in  the  safefy  analysis  report,  and  to 
procedures  described  in  the  safety  analysis 
report  "if  the  probability  of  occurrence  or  the 
consequences  of  an  accident  or  malfunction 
of  equipment  important  to  safofy  previously 
evaluated  in  the  safefy  analysis  report  may  be 
increased".  Since  the  conditions  which  limit 
changes  performed  under  50.59  are  more 
restrictive  than  the  conditions  which  define 
changes  considered  to  involve  a  significant 
hazards  consideration,  relocation  of  a 
requirement  from  the  TS  to  the  FSAR  (Final 
Safefy  Analysis  Report)  or  to  documents 
which  are  referenced  by  the  FSAR  cannot 
involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated. 

2.  Do  changes  which  relocate  a 
requirement  from  the  TS  to  documents  which 
are  controlled  under  10  CFR  50.59  create  the 
possibilify  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated? 

10  CFR  50.59  specifically  prohibiU 
(without  obtaining  prior  NRC  review  and 
approval)  changes  to  the  fecilify  as  described 
in  the  safefy  analysis  report,  and  to 
procedures  described  in  the  safefy  analysis 
report  "if  a  possibilify  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  safefy  analysis 
report  may  be  created".  Since  the  conditions 
which  limit  changes  performed  under  50.59 
are  more  restrictive  than  the  conditions 
which  define  changes  considered  to  involve 
a  significant  hazards  consideration, 
relocation  of  a  requirement  from  the  TS  to 
the  FSAR  or  to  documents  which  are 
referenced  by  the  FSAR  cannot  create  the 
possibiUty  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Do  these  changes  which  relocate  a 
requirement  from  the  TS  to  documents  which 
are  controlled  under  10  CFR  50.59  involve  a 
significant  reduction  in  a  margin  of  safefy? 

10  CFR  50.59  specifically  prohibiU 
[without  obtaining  prior  NRC  review  and 
approval)  changes  to  the  fecilify  as  described 
in  the  safefy  analysis  report,  and  to 
procedures  described  in  the  safefy  analysis 
report  "if  the  margin  of  safefy  as  defined  in 
the  basis  for  any  technical  specification  is 
reduced".  Since  the  conditions  which  limit 
changes  performed  under  50.59  are  more 
restrictive  than  the  conditions  which  define 
changes  considered  to  involve  a  significant 
hazards  consideration,  relocation  of  a 
requirement  from  the  TS  to  the  FSAR  or  to 
documenU  which  are  referenced  by  the 
FSAR  cannot  involve  a  significant  reduction 
in  a  margin  of  safefy. 

The  NRC  staff  has  reviewed  the 
licensee's  analyses  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Van  Wylen  Library.  Hope 
College,  Holland,  Michigan  49423. 
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Attorney  for  licensee:  Judd  L.  Bacon, 
Esquire,  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201. 

NRC  Project  Director:  John  N. 
Hannon. 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request:  March 
10,  1997. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Unit  1  Technical  Specification 
(TS)  5.2.1  to  add  ZIRLO  as  fuel 
assembly  material  and  add  reference  to 
Nuclear  Regulatory  Commission 
approved  Topical  Report,  WCAP-12610, 
"Vantage+  Fuel  Assembly  Reference 
Core  Report",  to  TS  6.9.1.12  for  both 
units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probabilify  or  consequences 
of  an  accident  previously  evaluated? 

The  methodologies  used  in  the  accident 
analyses  have  been  modified  to  reflect  the 
requiremenU  provided  in  WCAP-12610, 
VANTAGE+  Fuel  Assembly  Reference  Core 
Report.  Reference  to  this  NRC  approved 
ZIRLO  topical  report  has  been  added  to 
Specification  6.9.1.12,  for  both  uniu  to 
ensure  the  analytical  methods  used  to 
determine  the  core  operating  limiU  are 
consistent  with  those  previously  approved  by 
the  NRC.  The  proposed  changes  do  not 
change  or  alter  the  design  assumptions  for 
the  systems  or  componenU  used  to  mitigate 
the  consequences  of  an  accident  Use  of 
ZIRLO  fuel  rod  material  does  not  adversely 
affect  fuel  performance  or  impact  nuclear 
design  methodology.  Therefore,  accident 
analysis  results  are  not  impacted. 

The  operating  limiU  will  not  be  changed 
and  the  analysis  methods  to  demonstrate 
operation  within  the  limiU  will  remain  in 
accordance  with  NRC  approved 
methodologies.  Other  than  the  changes  to  the 
fuel  assemblies,  there  are  no  physical 
changes  to  the  plant  associated  with  this 
technical  specification  change.  A  safefy 
analysis  will  continue  to  be  performed  for 
each  cycle  to  demonstrate  compliance  with 
all  fuel  safety  design  bases. 

VANTAGE  5H  hiel  assemblies  with  ZIRLO 
fiiel  rods  meet  the  same  fuel  assembly  and 
fuel  rod  design  bases  as  other  VANTAGE  5H 
fuel  assemblies.  In  addition,  the  10  CFR 
50.46  criteria  are  applied  to  the  ZIRLO  hiel 
rods.  The  use  of  these  fuel  assemblies  will 
not  result  in  a  change  to  the  reload  design 
and  safefy  analysis  ItmiU.  Since  the  original 
design  criteria  are  met,  the  ZIRLO  fuel  rods 
will  not  be  an  initiator  for  any  new  accident 
The  fiiel  rod  material  is  similar  in  chemical 


composition  and  has  similar  physical  and 
mechanical  properties  as  Zircaloy-4.  Thus, 
the  fuel  rod  integrify  is  maintained  and  the 
structural  integrify  of  the  fuel  assembly  is  not 
affected.  ZIRLO  improves  corrosion 
I>erfonnance  and  dimensional  stahUify.  No 
concerns  have  been  identified  with  respect  to 
the  use  of  an  assembly  containing  a 
combination  of  Zircaloy-4  and  ZIRLO  fuel 
rods. 

The  dose  predictions  in  the  safefy  analyses 
are  not  sensitive  to  the  fuel  rod  material 
used;  therefore,  the  radiological 
consequences  of  accidenU  previously 
evaluated  in  the  safefy  analysis  remain  valid. 
A  reload  analysis  is  completed  for  each  cycle, 
in  accordance  with  NRC  approved 
methodologies.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probabilify  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibiUfy  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

VANTAGE  5H  hiel  assemblies  with  ZIRLO 
fuel  rods  satisfy  the  same  design  bases  as 
those  used  for  other  VANTAGE  5H  fuel 
assemblies.  All  design  and  performance 
criteria  continue  to  be  met  and  no  new 
failure  mechanisms  have  been  identified.  The 
ZIRLO  fuel  rod  material  offers  improved 
corrosion  resistance  and  structural  integrify. 

The  proposed  changes  do  not  affect  the 
design  or  operation  of  any  system  or 
component  in  the  plant  The  safefy  functions 
of  the  related  structures,  systems,  or 
componenU  are  not  changed  in  any  manner, 
nor  is  the  reliability  of  any  structure,  system, 
or  component  reduced.  The  changes  do  not 
affect  the  manner  by  which  the  facilify  is 
operated  and  do  not  change  any  fecilify 
design  feature,  structure,  or  system.  No  new 
or  different  fype  of  equipment  will  be 
installed.  Since  there  is  no  change  to  the 
fecilify  or  operating  procedures,  and  the 
safefy  functions  and  reliability  of  structures, 
systems,  or  componenU  are  not  affected,  the 
proposed  changes  do  not  create  the 
possibilify  of  a  new  or  different  kind  of 
accident  fiom  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  maigin  of  safefy? 

The  use  of  Zircaloy-4,  ZIRLO,  or  stainless 
steel  filler  rods  in  fuel  assemblies  will  not 
.involve  a  significant  reduction  in  the  margin 
of  safety  because  analyses  using  NRC 
approved  methodology  will  be  performed  for 
each  configuration  to  demonstrate  continued 
operation  within  the  limiU  that  assure 
acceptable  plant  response  to  accidenU  and 
transienU.  These  analyses  will  be  performed 
using  NRC  approved  methods  that  have  been 
approved  for  application  to  the  fuel 
configuration. 

Use  of  ZIRLO  as  fuel  rod  material  does  not 
change  the  VANTAGE  5H  reload  design  and 
safety  analysis  limiU.  The  use  of  these  fuel 
assemblies  will  take  into  consideration  the 
normal  core  operating  conditions  allowed  in 
the  technical  specifications.  For  each  reload 
core,  the  fuel  assemblies  will  be  evaluated 
using  NRC  approved  reload  design  methods, 
including  consideration  of  the  core  physics 
analysis  peaking  factors  and  core  average 
linear  heat  rate  effecU. 


Based  on  the  above,  it  is  concluded  that  the 
proposed  license  amendment  request  does 
not  result  in  a  significant  reduction  in  margin 
with  respect  to  plant  safefy  as  defined  in  the 
UFSAR  (Updated  Final  Safefy  Analysis 
Report)  or  any  plant  technical  specification 
BASES. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz. 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterferd  Steam  Electric  Station, 
Unit  3,  SL  Charies  Parish,  Louisiana 

Date  of  amendment  request:  July  17, 
1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  reflect 
that  the  name  of  Louisiana  Power  & 
Light  Company,  which  is  licensed  to 
own  and  possess  Waterford  3,  has  been 
changed  to  Entergy  Louisiana,  Inc. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  fecilify  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated? 

Response;  No 

The  proposed  change  documenU  changing 
the  legal  name  of  the  company.  The  proposed 
change  will  not  affect  any  other  obligations.. 
The  company  will  still  own  all  of  the  same 
asseU,  they  still  serve  the  same  customers, 
and  all  existing  obligations  and  commitmenU 
will  continue  to  be  honored.  Therefore,  the 
propKJsed  change  will  not  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  any  accident  previously     ^ 
evaduated. 

2.  Will  of)eration  of  the  fecilify  in 
accordance  with  this  proposed  change  create 
the  possibilify  of  a  new  or  different  fypw  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No 

The  administrative  changes  in  the 
Op>erating  License  requiremenU  do  not 
involve  any  change  in  the  design  of  the  plant 
Therefore,  the  proposed  change  will  not 
create  the  possibilify  of  a  new  or  different 
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kind  of  accident  £rom  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No 

The  proposed  change  is  administrative  in 
nature  and  does  not  reduce  the  level  of  safety 
imposed  by  any  current  requirement. 
Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
lignificant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122. 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W..  Washington,  DC.  20005-3502. 

NBC  Project  Director  William  D. 
Beckner. 


Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charies  Pariah,  Louisiana 

Date  of  amendment  request:  October 
16. 1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Sfiecification  (TS)  action 
requirements  3.2.1  and  3.2.4  and  their 
associated  surveillance  requirements  to 
extend  the  allowable  time  for  the  Core 
Operation  Limit  Supervisory  System 
(COLSS)  to  be  out  of  service  by 
monitoring  for  adverse  trends  in  the 
linear  heat  rate  (LHR)  and  departure 
from  nucleate  boiling  (DNBR)  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Resptonse:  No 

The  proposed  change  does  not  modify  the 
requirement  to  operate  within  the  alternate 
LHR  and  DNBR  limits  nor  does  it  modify  the 
actual  LHR  or  DNBR  limits  themselves.  In  the 
case  of  exceeding  a  COLSS  calculated  (power 
operating  limit]  POL,  Entergy  agrees  that 
corrective  action  should  be  initiated 
promptly  to  bring  the  LHR  and  DNBR  within 
their  respective  limits  and,  in  this  case,  a  15 
minute  time  limit  is  appropriate.  However,  in 
the  case  of  exceeding  a  (core  protectioa 


calculator]  CPC  calculated  operating  limit 
following  the  loss  of  COLSS,  it  is  clear  that 
simply  because  COLSS  execution  was  lost 
does  not  mean  that  the  plant  is  operating 
outside  the  range  of  conditions  assumed  in 
the  Chapter  15  Safefy  Analysis  and,  in  this 
case,  a  15  minute  time  limit  is  not 
appropriate.  An  Lncrease  from  2  hours  to  8 
hours  to  regain  the  monitoring  capabilities  of 
COLSS  would  not  significantly  increase  the 
probabilify  of  exceeding  the  actual  LHR  or 
DNBR  power  operating  limits  since  the 
increase  in  COLSS  out-of-service  time  will  be 
compensated  for  by  monitoring  for  adverse 
trends  of  the  important  CPC  calculated 
parameters  (DNBR  Margin  and  LHR).  Further, 
since  the  proposed  change  will  result  in 
maintaining  steady-state  conditions  while 
monitoring  for  adverse  trends,  it  will  be 
easier  for  the  operators  to  detect  any 
abnormal  occurrence  that  has  the  potential  to 
degrade  either  the  LHR  or  the  DNBR. 

The  primary  consideration  in  extending 
the  COLSS  out  of  service  time  limit  is  the 
remote  possibility  of  a  slow,  undetectable 
transient  that  degrades  the  LHR  andyor  DNBR 
slowly  over  the  8  hour  period  and  is  then 
followed  by  an  [anticipated  operational 
occurrence]  AOO  or  an  accident.  The 
parameters  nonnalfy  monitored  by  COLSS 
which  have  the  potential  for  degrading  the 
LHR  and  DNBR  if  no  corrective  action  is 
taken  are:  Reactor  Coolant  System  (RCS)  flow 
rate,  axial  and  radial  (xiwer  distributions, 
core  inlet  temperature,  core  power,  RCS 
pressure  and  azimuthal  tilt.  Of  these 
parameters,  core  inlet  temperature,  core 
power,  and  RCS  pressure  are  easily 
monitored  by  the  plant  operators  using 
various  safety-grade.  Redundant  Control 
Room  indications  and.  therefore,  changes  in 
these  parameters  are  readily  apparent. 
Further,  o[>erating  experience  at  Waterford  3 
and  other  (Combustion  Elngineeringj  CE 
nuclear  steam  supply  systems  using  the  same 
reactor  coolant  pumps  (RCPs)  as  Waterford 
has  shown  that  measurable  changes  in  RCP 
A  Ps  (which  COLSS  uses  to  calculate  RCS 
flow)  are  very  rare  and  when  they  do  occur, 
involve  abrupt  step  changes  in  flow  which 
are  readily  apparent:  hence,  the  probability  of 
a  slow  degradation  in  the  RCS  flow  rate  is 
exceedingly  small.  Thus,  the  parameters  that 
comparatively  (although  still  remote)  pose 
the  most  potential  for  a  degradation  in  the 
core  thermal  margin  when  COLSS  is  out  of 
service  relate  to  the  axial  and  radial  core 
power  distributions  and  the  azimuthal  tilt 
These  parameters  are  discussed  below. 

Axial  xenon  oscillations  are  a  normal 
consequence  of  the  Waterford  3  core  design, 
particularly  near  the  end  of  core  life.  As  a 
result,  Waterford  3  o(>erations  personnel  are 
instructed,  per  operating  procedure  OP-10- 
001,  General  Plant  Operations,  to  maintain 
strict  control  over  the  axial  power  shape  in 
the  cx>rB.  Although  the  primary  reason  for 
axial  shape  control  is  to  maintain  an  even 
fuel  bumup  throughout  the  core,  it  also 
results  in  maintaining  the  axial  power  shapes 
well  within  the  limits  assumed  in  the  safety 
analysis.  Typically,  axial  shape  control 
practiced  at  Waterford  3  maintains  the  axial 
shape  index  (ASI)  within  0.05  ASI  units  of 
the  equilibrium  shape  index  (ESI),  which  is 
normally  very  near  0.0. 


Hypothetically,  the  most  severe  situation 
which  could  be  postulated  to  occur,  although 
again  remote,  would  be  if  COLSS  execution 
was  lost  just  when  the  plant  operators  were 
ready  to  take  manual  action  to  return  the  ASI 
value  to  within  the  ESI  ■*■  0.05  control  band. 
Since  a  fiill  xenon  oscillation  takes 
approximately  26  hours,  there  would  be 
about  6  hours  from  the  time  that  control 
action  would  normally  be  taken  to  the  time 
that  the  ASI  reached  its  peak  value  (i.e.,  it 
takes  one  quarter  cycle  for  the  ASI  to  travel 
from  its  ESI  value  to  its  peak  value).  Since 
abnormal  operating  procedure  OP-901-501. 
PMC  or  Core  Operating  Limit  Supervisory 
System  Inoperable,  will  be  revised  to  require 
the  CPC  calculated  LHR  and  DNBR  trends  to 
be  monitored  every  15  minutes  (see  below), 
any  significant  change  in  the  axial  shape 
index  will  be  apparent  through  a  change  in 
these  CPC  calculated  values.  Hence,  due  to 
the  attention  given  the  axial  power 
distribution,  both  when  COLSS  is  in  service 
as  well  as  when  COLSS  is  out  of  service  it 
is  very  improbable  that  a  change  in  ASI 
during  eight  hours  of  steady-state  operation 
with  COLSS  out  of  service  could  be  either 
undetected  or  lead  to  a  condition  that  placed 
the  reactor  outside  the  range  of  initial 
conditions  that  were  assumed  in  the  safety 
analysis. 

With  regards  to  azimuthal  tilt,  there  is  very 
rarely  any  significant  change  in  this 
parameter  as  long  as  all  (control  element 
assembly]  CEAs  are  properly  aligned.  The 
only  real  contributor  to  a  rapid  increase  in 
azimuthal  tilt  would  be  an  inadvertent  CEA 
drop;  however,  since  the  probabilify  of  a  CEA 
drop  is  very  low,  the  likelihood  of  this  event 
occurring  within  the  eight  hour  time  limit  is 
even  lower.  In  the  unlikely  event  that  a  CEA 
drop  did  occur,  the  Control  Element 
Assembly  Calculators  (CEACs)  provide  a 
safety-grade,  redundant  means  of  alerting  the 
operators  that  corrective  action  is  necessary. 
Thus,  the  potential  for  a  degradation  in 
azimuthal  tilt  during  eight  hours  of  steady- 
state  operation  following  the  loss  of  COLSS 
is  both  highly  unlikely  and  relatively  easy  to 
detect  using  instrumentation  already 
available  in  the  Control  Room. 

As  previously  stated,  upon  approval  of  the 
proposed  change  plant  personnel  will  revise 
abnormal  operating  OP-901-501,  PMC  or 
Core  Operating  Limit  Supervisory  System 
Inoperable,  to  monitor  for  adverse  trends  of 
the  CPC  calculated  values  of  LHR  and  DNBR. 
Currently,  this  procedure  requires  that  the 
monitoring  frequency  for  UW  and  DNBR  be 
increased  to  once  every  15  minutes  on  a  loss 
of  COLSS. 

Extending  the  time  to  restore  the  CPC 
calculated  LHR  and  DNBR  to  within  the 
acceptable  operating  range  from  2  hours  to  8 
hours  is  being  proposed  to  assure  that  COLSS 
can  be  restored  thus  decreasing  the 
probabilify  of  an  avoidable  challenge  to  the 
reactor  protection  system  (RPS)  during  a 
power  reduction.  It  is  possible  that  the 
required  power  reductions  may  exceed  25% 
near  the  end  of  the  fuel  cycle.  These  large 
power  reductions  result  in  a  rapid  increase 
in  xenon  concentration,  changes  in  ASI,  and 
a  subsequent  decrease  in  cold  leg 
temperature  (T-cold)  that  may  be  difficult  to 
control.  Accordingly,  given  the  potential  for 
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power  reductions  of  this  magnitude,  it  is 
appropriate  to  extend  the  time  allowed  to 
restore  COLSS  so  that  a  power  reduction  may 
be  unnecessary. 

Taken  in  totel,  the  proposed  changes  will 
reduce  the  number  of  potentially 
unnecessary  power  reductions  by  allowing 
more  time  for  COLSS  to  be  restored  along 
with  the  advantages  of  trend  monitoring  in 
detecting  an  adverse  trend  exp>editiou8ly.  The 
proposed  change  will  result  in  significant 
operational  benefits  while  continuing  to 
maintain  a  high  degree  of  confidence  that  the 
core  conditions  remain  well  within  the  range 
of  values  assumed  in  the  safefy  analysis. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probabilify  or  consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  fecilify  in 
accordance  with  this  prof>osed  change  create 
the  possibilify  of  a  new  or  di^rent  type  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No 

The  proposed  change  does  not  alter  the 
current  power  0[>erating  limits  nor  does  it 
involve  any  changes  to  COLSS  or  CPC 
software.  There  has  been  no  physical  change 
to  plant  systems,  structures  or  components 
nor  will  the  pro|>08ed  change  affect  the 
abilify  of  any  of  the  safefy-related  equipment 
required  to  mitigate  AOOs  or  accidents.  The 
only  significant  change  associated  with  the 
proposed  amendment  involves  chaiiges  to  the 
operating  procedures  used  when  COLSS  is 
out-of-service.  All  revisions  to  operating 
procedures  will  be  reviewed  and  approved 
by  appropriate  plant  personnel  as  required  by 
the  Administrative  Controls  (Section  6)  in  the 
Waterford  3  Technical  Specifications. 
Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  diffsrent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margla  of 
safefy? 

Response:  No 

The  intent  of  [limiting  conditions  for 
operation]  LCOs  3.2.1  and  3.2.4  is  to 
maintain  the  reactor  within  the  range  of 
initial  conditions  that  was  assumed  in  the 
Safefy  Analysis.  Maintaining  the  LHR  within 
the  specified  range  ensures  that  in  the  event 
of  a  LOCA,  the  fuel  cladding  temperatiire 
will  not  exceed  the  2200°F  limit  imposed  by 
10CFR46  (10  CFR  Part  46].  Maintaining  the 
DNBR  within  the  specified  range  ensures  that 
no  AOO  will  result  in  a  violation  of  the 
[Specified  Acceptable  Fuel  Design  Limits) 
SAFDLs  and  that  no  postulated  accident  will 
result  in  consequences  more  severe  than 
those  described  in  Chapter  15  of  the  [Final 
Safefy  Analysis  Report)  FSAR.  Since  there 
has  been  no  change  to  the  requirement  to 
operate  the  reactor  within  the  LHR  and 
DNBR  limits  and  no  change  to  the  actiial  LHR 
and  DNBR  limits  themselves,  the  accident 
analyses  described  in  Chapter  IS  of  the  FSAR 
will  not  be  affected  and  will  therefore  remain 
bounding.  ~ 

The  proposed  change  will  reduce  the 
number  of  potentially  uimecassary  power 
reductions  along  with  the  rats  at  which  the 


power  reductions  are  accomplished. 
Maintaining  steady-state  conditions  for  up  to 
eight  hours  after  the  loss  of  COLSS  while 
monitoring  the  CPC  LHR/DNBR  for  trends, 
provides  plant  personnel  with  a  reasonable 
period  of  time  to  return  COLSS  to  service 
while  continuing  to  maintujr)  a  high  degree 
of  confidence  that  the  core  conditions  remain 
well  within  the  range  of  values  assumed  in 
the  safefy  analysis.  In  feet,  monitoring  for 
trends  in  LHR  and  DNBR  Margin  increases 
the  margin  of  safefy  by  allowing  the 
anticipation  of  degradation  in  LHR  or  DNBR 
Margin.  Moreover,  by  reducing  the  number  of 
plant  transients  there  will  be  an  attendant 
reduction  in  probability  of  an  AOO  and 
subsequent  RPS  actuation.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safefy. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefit)nt, 
New  Orleans,  LA  70122. 

Attorney  for  licensee:  t^.S.  Reynolds, 
Esq.,  Winston  &  Strawn,  1400  L  Street 
N.W.,  Washington.  D.C.  20005-3502. 

NRC  Project  Director:  William  D. 
Beckner. 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St  Charies  Parish,  Louisiana 

Date  of  amendment  request:  October 
16, 1^96. 

Description  of  amendment  request: 
"The  following  changes  to  the  Waterford 
Steam  Electric  Station,  Unit  3, 
Technical  Specifications  are  proposed: 

1)  Relocation  of  certain  administrative 
controls  to  the  Quality  Assurance 
Program  Manual  (QAPM)  as  described 
in  Nuclear  Regtilatory  Commission 
Administrative  Letter  95-06, 
"Relocation  of  Technical  Administrative 
Controls  related  to  Quality  Assurance"; 

2)  Change  shift  coverage  from  8-hour 
day,  40-hour  weeks  to  an  option  of  8  or 
12  hour  days  and  nominal  40- hour 
weeks;  3)  Make  certain  editorial  changes 
to  the  tides  of  certain  organizational 
positions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  bcilify  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probabiUfy  or  consequences  of  an  accident 
previously  evaluated? 


Response:  No 

The  conditions  as  they  exist  in  the  present 
Technical  Sf>ecifications  do  not  have  an 
affect  on  either  the  probability  or 
consequences  of  a  previously  evaluated 
accident  These  changes  also  will  have  no 
impact  to  increase  either  the  probability  or 
consequences  of  a  previously  evaluated 
accident 

The  proposed  changes  will  have  no  aCfect 
on  design  basis  accidents  nor  will  the  change 
directly  affect  any  material  condition  of  the 
plant  that  could  directly  contribute  to 
causing  or  mitigating  the  effects  of  an 
accident 

Therefore,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probabilify  or  consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  bciUty  in 
accordance  with  this  proposed  change  create 
the  possibilify  of  a  new  or  different  fype  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No 

The  proposed  changes  will  not  alter  the 
operation  of  the  plant  or  the  manner  in 
which  it  is  operated.  The  changes  do  not 
involve  a  design  change  and  do  not  introduce 
any  new  feilure  modes. 

Therefore,  the  proposed  changes  %vill  not 
create  the  possibilify  of  a  new  or  diffierent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  fecility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  margin  of 
safefy? 

Response:  No 

The  proposed  changes  are  administrative 
in  nature  and  affect  only  Section  6.0  of  the 
Technical  Specifications.  The  Waterford  3 
margiiu  of  safiefy  are  defined  in  Sections  2 
through  5  and  are  unaffiected  by  these 
changes.  Moving  the  reviews  from  the  TS  to 
the  QAPM  will  have  no  affect  on  the  margin 
of  safefy  because  reviews  will  still  be 
performed.  The  only  difference  is  the  reviews 
will  be  administratively  controlled  by  the 
QAPM.  The  QAPM  is  controlled  by 
10CFR50.54  so  no  changes  can  be  made 
which  would  lessen  these  commitments  (i.e., 
remove  or  reduce  the  requirement  for 
procedure  reviews)  without  prior  NRC 
approval 

Changing  from  an  8  hour  to  an  8  or  12  hour 
shift  will  not  have  an  adverse  impact  on 
personnel  performance.  The  NRC  study 
documented  in  NUREG  CR-4248  has 
identified  that  personnel  errors  have 
decreased  and  productivity  has  increased 
where  this  change  has  been  implemmted. 

Therefore,  the  proposed  changes  mil  not 
involve  a  significant  reduction  in  a  margin  of 
safefy. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
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Library,  Louisiana  Collection,  Lake&ont, 
New  Orleans.  LA  70122. 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq..  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502. 

NRC  Project  Director:  William  D. 
Beckner. 

Entergy  Operations  Inc.,  Docket  No.  50- 
382.  Waterford  Steam  Electric  Station. 
Unit  3,  St  Charles  Pariah,  Louisiana 

Date  of  amendment  request:  March 
27, 1997. 

Description  of  amendment  request: 
The  proposed  change  modifies 
Technical  Specification  3/4.5.2,  "EOCS 
Subsystems  Modes  1,2,  and  3."  The 
proposed  change  adds  a  surveillance 
requirement  to  verify  the  Emergency 
Core  Cooling  System  (ECCS)  piping  is 
full  of  water  at  least  once  per  31  days. 
A  change  to  the  Technical  Specification 
Basis  3/4.5.2  and  3/4.5.3  has  been 
included  to  support  this  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  CKility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

The  proposed  change  will  not  affect  the 
assumptions,  design  parameters,  or  results  of 
any  accident  previously  evaluated.  The 
proposed  chaiige  does  not  add  or  modify  any 
existing  equipment.  The  proposed  change 
adds  a  new  surveillance  requirement  which 
will  minimize  the  likelihood  of  a  pressure 
transient  occurring  during  system  startup  and 
provide  increased  assurance  that  the  ECCS 
will  perform  its  design  basis  function  when 
needed.  The  new  [low  pressure  safety 
iniection)  LPSI  and  [high  pressure  safety 
iniection]  HPSl  vent  valves  which  may  be 
manipulated  during  this  surveillance  will  be 
administratively  controlled  and  will  be 
locked  close  when  not  in  use  to  prevent  the 
possibility  of  a  flow  diversion.  This 
surveillance  requirement  is  consistent  with 
NUREC  1432. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  &cility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  diSerent  type  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

While  new  vent  lines  are  being  t  stalled 
imder  IOCFRSO.59,  this  proposed  change 
adds  only  a  new  surveillance  requirement  to 
Technical  Specification  3/4.5.2  and  therefore 
does  not  involve  modifications  to  any 
existing  equipment  The  new  vent  valves. 


when  required,  will  be  operated  and 
controlled  in  the  same  maimer  as  existing 
LPSI  and  HPSI  vent  valves.  The  new  LPSI 
and  HPSI  vent  valves  will  be 
administratively  controlled  and  will  be 
locked  close  when  not  in  use.  This 
surveillance  requirement  is  consistent  with 
NUREG  1432. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  bcility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No. 

The  functionality  of  ECCS  is  maintained 
such  that  it  is  capable  of  performing  its 
design  function  as  assumed  in  the  Updated 
Final  Safety  Analysis  Report.  Verifying  the 
ECCS  is  full  of  water  at  least  once  per  31  days 
will  minimize  the  likelihood  of  a  pressiue 
transient  occurring  during  system  startup  and 
provide  increased  assurance  that  the  ECCS 
will  perform  its  design  basis  function  when 
needed.  This  surveillance  requirement  is 
consistent  with  NUREG  1432. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  stafi'  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisifma  Collection,  Lakefront, 
New  Orleans,  LA  70122. 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502. 

NBC  Project  Director:  William  D. 
Beckner. 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station. 
Unit  3,  St.  Charles  Pariah,  Louisiana 

Date  of  amendment  request:  March 
27,  1997. 

Description  of  amendment  request: 
The  proposed  change  modifies 
Technical  Specification  (TS) 
surveillance  requirements  4.5.2.d.3  and 
4.5.2.d.4.  The  proposed  change  specifies 
granular  trisodium  phosphate 
dodecahydrats  (TSP),  increases  the 
minimum  required  amoimt  of  TSP  that 
is  maintained  in  containment  during 
power  operation,  and  adjusts  the  TSP 
sampling  requirement  accordingly.  A 
change  to  the  TS  Basis  3/4.5.2  has  been 
included  to  support  this  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  fecility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

Granular  trisodiiun  phosphate 
dodecahydrate  is  stored  in  the  containment 
lower  level  to  raise  the  pH  of  the  sump  and 
spray  water  following  a  LOCA.  As  the  pH  of 
the  water  increases,  more  radioactive  iodine 
is  kept  in  solution  and  the  amount  of 
airborne  radioactive  leakage  is  decreased. 
This  also  lessens  the  potential  for  boric  acid 
solution  reacting  with  galvanized  metal  in 
containment  to  release  hydrogen.  An 
additional  advantage  of  a  higher  pH  is  the 
beneficial  reduction  in  chloride  stress 
corrosion  cracking  of  metal  comfKinents  in 
the  containment  following  an  accident. 

This  chemical  is  an  accident  mitigator,  not 
an  accident  initiator  in  that  it  is  not  used 
until  after  an  accident  has  occurred.  At  the 
time  it  goes  into  solution,  the  accident  has 
occurred,  containment  spray  has  been 
activated  and  water  has  collected  in  the 
sump.  Therefore,  increasing  the  Technical 
Specification  minimum  amount  verified  to  be 
in  containment  or  changing  the  sample 
solution  and  sample  size  will  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated. 

At  the  time  TSP  goes  into  solution,  the 
accident  has  occurred,  contaiiunent  spray  has 
been  activated  and  water  has  collected  in  the 
containment  sump.  At  Waterford  3,  the 
iodine  partition  factor  is  a  constant  50%  and 
does  not  vary  with  pH  as  allowed  in  the 
Standard  Review  Plan  (SRP)  revision  1.  The 
curve  in  SRP  6.5.2  revision  1  allows  a 
partition  fector  of  at  least  50%  for 
containment  water  at  a  pH  of  6.5  or  less.  The 
partition  fector  increases  as  pH  rises.  But,  the 
curve  is  based  on  sodium  hydroxide  which 
is  much  more  reactive  than  TSP.  Therefore, 
increasing  the  Technical  Specification 
minimum  amount  verified  to  be  in  the 
containment,  and  corresp>onding  sample  size, 
will  not  involve  any  significant  increase  in 
the  consequences  probability  of  an  accident 
because  no  credit  is  taken  for  reducing  the 
amount  of  volatized  iodine  normally 
associated  with  a  7.0  pH  solution. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  fiom  any  accident  previously 
evaluated? 

Response:  No. 

The  addition  of  more  TSP  does  not 
represent  a  significant  change  in  the 
configuration  or  operation  of  the  plant. 
Trisodium  phosphate  dodecahydrate  is 
currently  present  in  the  containment  lower 
level.  Design  Change  3491  which  increases 
the  storage  caftacity  of  the  TSP  storage 
baskets  was  evaluated  in  accordance  with  10 
CFR  50.59  and  found  not  to  involve  an 
unreviewad  safety  question. 
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Boric  acid  acts  as  a  buffer  to  prevent  the 
pH  from  rising  above  approximately  8.1  as 
TSP  is  dissolved.  An  internal  study  (EC-S96- 
013  revision  0)  has  shown  that  given  the 
"ratio  of  grams  of  TSP  to  liters  of  3000  ppm 
boron  solution"  stays  less  than  5.6,  TSP 
cannot  increase  pH  above  8.2.  As  pH 
increases,  components  composed  of 
aluminum,  zinc,  or  copper  become 
vulnerable  to  corrosion.  Branch  Technical 
Position  MTEB  6-1  implies  that  a  solution 
pH  greater  than  7.5  enhances  the  chance  for 
hydrogen  generation  as  a  result  of  aluminum 
corrosion.  Waterford  3  administratively 
limits  the  amount  of  aluminiun  in 
containment  to  minimize  the  amount  of 
hydrogen  expected  during  a  DBA.  Zinc  is  a 
comfkonent  of  the  paint  applied  to  surfaces 
inside  contaiiunent.  The  hydrogen 
recombiner  design  basis  includes  464  square 
feet  (1040  pounds]  of  aluminum  and  419,300 
square  feet  (17,252  pounds)  of  metallic  zinc. 
Estimates  of  the  amount  of  hydrogen 
produced  by  the  aluminiun  assumes  that  the 
corrosive  agent  is  sodium  hydroxide — a 
much  more  active  chemical  than  is  TSP. 
Thus,  the  amount  of  hydrogen  expected  in 
the  FSAR  for  the  hydrogen  recombiner 
boiuids  what  would  actually  be  produced  by 
TSP  even  at  a  pH  of  approximately  8.1. 

The  4.5.2.d.3  proposed  TSP  to  boron  ratio 
assures  that  pH  cannot  rise  above  8.1  as  long 
as  post  accident  in-containment  boric  acid 
solution  concentration  is  no  greater  than 
3011  ppm  boron  and  no  less  than  1504  ppm 
boron.  The  main  variable  in  post  accident 
concentration  (the  difference  between  1504 
and  3011}  is  the  concentration  in  the  RCS  at 
the  time  of  the  accident. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  6t>m  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proptosed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No. 

Trisodium  phosphate  dodecahydrate  is 
stored  in  the  containment  lower  level  to  raise 
the  pH  of  the  sump  and  spray  water 
following  a  LOCA.  As  the  pH  of  the  water 
increases,  more  radioactive  iodine  is  kept  in 
solution  and  the  amount  of  airborne 
radioactive  leakage  is  decreased.  A  neutral 
pH  also  reduces  the  hydrogen  generation 
from  the  corrosion  of  the  galvanized 
materials  in  containment.  An  additional 
advantage  of  a  higher  pH  is  the  beneficial 
reduction  in  chloride  stress  corrosion 
cracking  of  metal  components  in  the 
containment  following  an  accident 

Technical  Specification  4.5.2.d.3  requires 
verification  that  a  minimum  volume  of  TSP 
is  contained  in  the  storage  baskets  in 
contaiiunent.  Nine  previous  rtuis  of 
surveillance  requirement  4.5.2.d.4  (and 
similar  tests)  showed  that  the  TSP  actually 
used  in  the  plant  properly  neutralized  a 
sample  of  water  borated  within  RWSP  boron 
concentration  limits.  Boron  concentrations  of 
eight  of  the  sample  solutions  used  in  these 
tests  ranged  from  1753  ppm  to  2217  ppm  and 
resulted  in  a  pH  of  7.02  or  greater.  (The  boron 
concentration  of  one  test  performed  in  1986 
was  imavailable.)  The  ratio  4  grams  to -4  liters 


is  the  amount  of  TSP  needed  to  bring  the 
solution  to  a  pH  of  at  least  7.0  given  that  the 
solution  is  in  the  1753  to  2217  ppm  Boron 
range. 

The  amount  of  TSP  in  containment 
ciurently  is  adequate  assiuning  that  RCS 
boric  acid  concentration  stays  below  454 
ppm.  However,  the  fuel  cycle  is  nearly  over 
and  a  restart  with  a  refreshed  core  would 
require  substantially  more  boric  acid.  We 
ex{>ect  that  the  containment  water  would 
reach  approximately  2400  ppm  under  ideal 
circumstances  during  cycle  9.  During  cycle 
10,  boron  concentration  in  containment 
could  reach  3011  under  those  same  ideal 
conditions.  As  the  maximum  boron 
concentration  increases,  there  is  a  non-linear 
increase  in  the  amount  of  TSP  needed  to 
raise  solution  pH  to  7.0.  Thus,  we  request 
that  the  minimum  amount  of  TSP  in 
containment  required  by  4.5.2.d.3  to  be 
increased  from  97.5  cubic  faet  to  380  cubic 
feet.  This  change  also  proposes  to  adjust  the 
4.5.2.d.4  specified  increase  that  sample 
solution  and  the  TSP  sample  size 
accordingly.  This  change  will  ensure  the 
safety  injection  containment  sump,  when 
filled  with  water,  will  have  an  acceptable  pH 
following  a  LOCA.  The  test  will  not  only 
demonstrate  that  TSP  is  in  the  baskets  but 
also  shows  that  the  amount  of  TSP  in 
containment  can  neutralize  the  solution 
expected  in  containment  during  any  DBA. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  amount  of  iodine  kept  in  solution 
during  a  DBA  is  limited  to  50%.  Note,  the  pH 
scale  is  logarithmic  so  that  the  amount  of 
TSP  needed  to  raise  pH  to  7.0  is  more  than 
three  times  the  amount  needed  to  reach  6.5. 
Furthermore,  the  amount  of  hydrogen 
generated  during  a  DBA  is  over  estimated  by 
the  analysis  when  it  used  sodium  hydroxide 
as  the  corrosive  agent  rather  than  TSP. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122. 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn,  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502. 

NEC  Project  Director:  William  D. 
Beckner. 

Houston  Lighting  k  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  SO-498  and  50-499,  South  Texas 
Pro|ect,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  May  17, 
1996,  as  supplemented  March  17, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would 


modify  Technical  Specification^  (TS) 
Section  3/4.4.5,  Steam  Generators,  3/ 
4.4.6,  Reactor  Coolant  System  Lealuge. 
and  associated  Bases  to  allow  the 
installation  of  tube  sleeves  as  an 
alternative  to  plugging  to  repair 
defective  steam  generator  tubes.  The 
proposed  change  would  also  sp>ecify  the 
Westinghouse  topical  reports  to  be  used 
for  sleeve  design  and  inspection,  and 
identify  the  inspection  sample  size  for 
repaired  tubes.  This  application  was 
previously  published  in  the  Federal 
Register  on  May  29,  1996,  (61  FR 
26938). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Listing  the  specific  Westinghouse 
topical  reports  in  the  TS  binds  the  South 
Texas  Project  (STP)  to  the  sleeve  design  and 
inspection  techniques  identified  in  that 
revision  of  the  topical  report.  Any  changes  to 
sleeve  design  or  inspection  technique  would 
require  a  separate  TS  amendment 

New  TS  Table  4.4-3,  Steam  Generator 
Repaired  Tube  Inspection,  identifies  the 
inspection  sample  size  for  steam  generator 
tubes  that  have  already  been  repaired.  This 
table  simply  identifies  inspection  criteria  and 
associated  actions  for  repaired  tubes  and 
does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  Implementation  of  laser  welded 
sleeving  maintains  overall  tube  bundle 
struct\ual  and  leakage  integrity  conditions. 
Providing  specific  Westinghouse  topical 
report  references  in  the  TS  only  serves  to 
identify  which  sleeve  design  and  insf>ection 
techniques  are  being  employed  at  STP. 
Likewise,  the  addition  of  Table  4.4-3  clarifies 
the  expected  inspection  samples  for 
previously  repaired  tubes.  The  addition  of 
Table  4.3-3  provides  assurance  that 
I^wiously  repaired  tubes  will  be  inspected  at 
regular  intervals  and  appropriate  action  taken 
if  the  tube  is  found  defective.  Neither  of  these 
additions  to  the  TS  will  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
Both  of  these  changes  are  being  added  to 
clarify  the  STP  steam  generator  tube 
inspection  program  and  provide  more 
specific  detail  regarding  steam  generator  tube 
inspection  samples  and  inspection 
techniques.  By  requiring  ins(>ection  of 
previously  repaired  tubes,  the  murgin  of 
safety  is  increased  rather  than  decreased. 
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Baaed  on  this  review,  it  appears  that  the 
three  standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway.  Wharton,  TX 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman.  Esq.,  Morgan,  Lewis  & 
Bockius.  1800  M  Street,  N.W., 
Washington.  DC  20036-5869. 

NRC  Project  Director:  William  D. 
Beckner. 

Houston  Lighting  &  Power  Company, 
aty  PoUic  Service  Board  of  San 
Antonio.  Central  Po%ver  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-^98  and  50-499,  South  Texas 
Proiect.  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  January 
28, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  the  details  of  Technical 
Specification  (TS)  Section  6.2.3  on  the 
Independent  Safety  Engineering  Croup 
(ISEG)  from  the  Administration  Controls 
section  of  the  TSs  and  place  these 
details  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  for  South 
Texas  Project,  Units  1  and  2.  This 
relocation  is  administrative  only,  and 
would  not  render  any  changes  to  the 
existing  plant  philosophy  toward  the 
ISEG  or  any  safety  analysis.  Section 
6.2.3  would  be  deleted  from  the  TSs  and 
removed  from  the  table  of  contents  for 
Administrative  Controls.  Currently 
UFSAR  Section  13.4.2.2  describes  the 
ISEC,  but  not  in  the  detail  as  the  current 
TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  move  details  from 
the  Technical  Specifications  |TSs|  to  the 
Updated  Final  Safety  Analysis  Report 
(IJFSAR).  The  changes  do  not  result  in  any 
hardware  or  operating  procedure  changes. 
The  details  being  removed  horn  the 
Technical  Specifications  |TSs|  are  not 
assumed  to  be  an  initiator  of  any  analyzed 
event.  The  UFSAR.  which  will  contain  the 
removed  Technical  Specification  [TS]  details, 
will  be  maintained  using  the  provisions  of  10 
CFR  50.59  and  is  subject  to  the  change 


control  process  in  the  Administrative 
Controls  Section  of  the  Technical 
Specifications  [TSs|.  (In  addition)  any 
changes  to  the  UFSAR  will  be  evaluated  per 
10  CFR  50.59,  no  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  will  be  allowed  without  prior  NRC 
[Nuclear  Regulatory  Commission]  approval. 
Therefore,  the  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  move  details  from 
the  technical  Sf)ecifications  [TSs]  to  the 
Updated  Final  Safety  Analysis  Report 
(tJFSAR).  The  changes  will  not  alter  the  plant 
configuration  (no  new  or  different  type  of 
equipment  will  be  installed)  or  make  changes 
in  methods  governing  plant  operation.  The 
changes  will  not  impose  different 
requirements,  and  adequate  control  of 
information  will  be  maintained.  The  changes 
will  not  alter  assumptions  made  in  the  safety 
analysis  and  licensing  basis.  Therefore,  the 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  move  detail  from 
the  Technical  Specifications  (TSs]  to  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  changes  do  not  reduce  the 
margin  of  safety  since  the  relocation  of 
details  [is  an  administrative  action  and]  has 
no  impact  on  any  safety  analysis 
assumptions.  In  addition,  the  detail 
transposed  from  the  Technical  Specifications 
(TSs]  to  the  UFSAR  are  the  same  as  the 
existing  Technical  Specification  [TS]  (6.2.3). 
(In  addition]  any  future  changes  to  the  FSAR 
will  be  evaluated  per  the  requirements  of  10 
CFR  50.59,  no  reduction  in  a  margin  of  safety 
will  be  allowed  without  prior  NRC  approval. 
[Therefore,  the  licensee  concluded  that  the 
changes  will  not  involve  a  significant 
reduction  in  a  margin  of  safety.] 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  Coimty  Jimior 
College,  J.  M.  Hodges,  Learning  Center, 
911  Boling  Highway,  Wharton.  TX 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  N.W., 
Washington.  DC  2003&-5869. 

NRC  Project  Director:  William  D. 
Beckner. 


Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-245,  Millstone 
Nuclear  Power  Station,  Unit  No.  1,  New 
London,  Connecticut 

Date  of  amendment  request:  February 
7,  1997. 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
changes  would  clarify  and/or  modify 
instrument  calibration,  functional,  and 
response  time  requirements  for 
resistance  temperature  detector  and 
thermocouple  testing.  Also,  certain 
definitions  would  be  clarified  and/or 
modified  using  applicable  wording  from 
NRC's  NUREG-1433.  "Standard 
Technical  Specifications,"  Revision  1, 
and  industry  recommendations. 
Additionally,  the  change  would  relocate 
the  reactor  protection  system  logic 
response  time  value  utilizing  the 
guidance  provided  by  NRC's  Generic 
Letter  93-08.  "Relocation  of  Technical 
Specification  Tables  of  Instrument 
Response  Time  Limits,"  with  the 
exception  of  relocating  the  value  to  the 
Technical  Specifications  Bases  Section 
instead  of  the  Updated  Final  Safety 
Analysis  Report.  The  proposed 
amendment  is  intended  to  clarify 
instrumentation  surveillance 
requirements,  thereby  helping  to  ensiue 
proper  testing  of  safety-related 
components. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.92.  NNECO 
[Northeast  Nuclear  Energy  Company]  has 
reviewed  the  proposed  changes  and 
concludes  that  the  changes  do  not  involve  a 
significant  hazards  consideration  (SHC)  since 
the  proposed  changes  satisflyl  the  criteria  in 
10  CFR  50.92(c).  That  is.  the  proposed 
changes  do  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  continues  to 
ensure  the  surveillance  requirements  satisfy 
the  licensing  basis.  The  current  TS  [technical 
specifications]  definition  for  Instrument 
Functional  Test  requires  injection  of  a 
simulated  signal  into  the  primary  sensor  to 
verify  proper  response.  Current  TS  exempt 
the  sensors  of  specific  instrument  channels 
where  it  is  not  practical  to  include  them 
within  the  functional  test  boundaries.  Some 
examples  of  these  exemptions  include 
neutron  monitoring  system,  turbine  control 
valve  East  closure,  and  standby  gas  treatment 
initiation  radiation  monitors.  In  these  cases. 
TS  permit  the  performance  of  the  functional 
test  by  injection  of  a  simulated  electrical 
signal  into  the  measurement  channel.  The 
proposed  definition,  which  is  consistent  with 
the  STS  (standard  technical  specifications) 
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definition,  for  CHANNEL  FUNCTIONAL 
TEST  requires  injection  of  the  simulated 
signal  "as  close  to  the  sensor  as  practicable." 
Therefore,  the  proposed  definition  is 
consistent  with  the  current  TS  definition  and 
its  exemptions.  The  primary  sensor  is  the 
transmitter  or  switch  or  radiation  monitor. 
The  definition  does  not  include  sensing 
elements  such  as  radiation  detectors.  Oow 
elements,  acceleration  relays  or  reference 
legs. 

This  change  will  allow  the  channel 
functional  test  to  be  performed  by  means  of 
any  series  of  sequential,  overlapping,  or  total 
channel  steps  and  ahgns  this  methodology 
with  industry  practice.  This  change  does  not 
afiiect  accident  preciu^ors  ahd  thus  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated.  The  proposed  change  will  allow  a 
simulated  or  actual  signal  to  be  used  to 
perform  an  Instrument  or  Channel  Functional 
Test  This  change  does  not  impose  a 
reqtiirement  to  create  an  actual  signal,  nor 
does  it  eliminate  any  restriction  on 
producing  an  actual  signal.  While  creating  an 
"actual"  signal  could  increase  the  probability 
of  an  event,  existing  procedures  (and  the  10 
CFR  50.59  control  of  revisions  to  them) 
dictate  the  acceptability  of  generating  this 
signal.  The  proposed  change  does  not  affect 
the  procedures  governing  plant  operations  or 
the  acceptabiUty  of  creating  these  signals;  it 
simply  would  allow  such  a  signal  to  be 
utilized  in  evaluating  the  acceptance  criteria 
for  the  Instrument  or  Channel  Functional 
Test  requirements.  Therefore,  the  change 
does  not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated.  Because  the  method  of  initiatioa 
will  not  affect  the  acceptance  criteria  of  the 
Instrument  or  Channel  Functional  Test,  the 
change  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

Minor  word  differences  from  STS  are 
required  to  provide  consistency  with  current 
TS  wording  and  support  the  currant  licensing 
basis.  These  minor  word  differences 
including  Industry /TSTF  (Technical 
Specification  Task  Force)  Standard  Technical 
Specification  Change  Traveler  (TSTF-64)  do 
not  alter  the  meaning  of  instrument  testing  in 
the  STS  or  change  the  current  licensing  basis. 

Moving  the  RPS  [Reactor  Protection 
System]  Logic  Response  Time  LCO  [Limiting 
Condition  of  Operation]  description  to  the  TS 
definition  section  is  an  administrative  change 
and  does  not  alter  the  original  intent  or 
licensing  basis. 

Relocation  of  the  RPS  Logic  Response  Time 
value  from  the  TS  to  the  Bases  section 
involves  the  use  of  an  alternate  regulatory 
process  for  controlling  the  instrument 
response  time  Limit  The  change  does  not 
introduce  any  new  modes  of  plant  operation, 
make  any  physical  changes,  alter  any 
operational  setpoints.  or  change  the 
surveillance  requirements.  Any  change  in  the 
RPS  logic  response  time  value  would  be 
evaluated  pursuant  to  the  requirements  of  10 
CFR  50.59. 

The  surveillance  section  editorial  change 
does  not  alter  the  meaning  of  surveillance 
appUcability.  Providing  RPS  Logic  Response 
Time  surveillance  frequency  and  applicable 


trip  functions  ensures  proper  testing  of  RPS 
components  and  is  consistent  with  industry 
practice.  An  evaluation  completed  by  GE 
(General  Electric)  verified  the  applicable  RPS 
trip  functions  that  require  a  specific  logic 
response  time  using  the  currant  accident 
analysis  as  the  basis.  For  trip  functions  where 
no  explicit  credit  is  taken  in  the  safety 
analysis,  the  measurement  of  logic  response 
time  is  not  important,  and  therefore,  not 
warranted.  In  addition,  we  have  concluded, 
that  instrumentation  response  time 
requirements  (specified  limits)  other  than 
RPS  logic  are  not  important  to  test  especially 
considering  the  long  delays  already 
accounted  for  in  the  accident  analyses 
associated  with  the  start  of  emergency  power 
sources,  ECCS  [Emergency  Core  Cooling 
System]  components,  and  containment 
isolations,  and  that  the  non-RPS  logic 
response  times,  including  response  times  of 
other  instrumentation  such  as  radiation 
monitors,  are  not  part  of  the  Millstone  Unit 
No.  1  licensing  basis.  The  sensors  associated 
with  all  TS  instrumentation  are  functionally 
tested  and  calibrated  to  ensure  proper 
operation. 

No  physical  change  is  being  made  to 
instrument  channels,  or  to  any  systems  or 
component  that  interfaces  with  the 
instrumentation  channels,  therefore  there  is 
no  change  in  the  probability  or  consequences 
of  any  accident  analyzed  in  the  UFSAR 
(Updated  Final  Safety  Analysis  Report). 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  result  in 
any  design  or  physical  configuration  changes 
to  the  instrumentation  channels.  Operation 
Incorporating  the  proposed  change  will  not 
impair  the  instrumentation  channels  from 
performing  as  provided  in  the  design  basis. 

Changing  the  TS  to  be  consistent  with 
current  industry  practice  adopted  in  STS  wrill 
help  to  prevent  unnecessary  removal  and 
potential  damage  of  the  temfmrature 
detectors  (for  sensor  calibration).  -* 

Clarification  of  RPS  Logic  Response  Time 
tlBsting  requirements  consistent  with  the 
current  licensing  basis  will  ensure  proper 
testing  of  safety-related  components. 

Wording  changes  to  Instrument  Calibration 
and  Functional  Test  definitions  do  not 
involve  a  physical  modification  to  the  plant 
The  injection  of  an  actual  or  simulated  signal 
as  close  to  the  sensor  as  practical  minimi»«« 
the  likelihood  of  any  transients. 

Minor  word  differences  from  STS  are 
required  to  provide  consistency  with  current 
TS  wording  and  support  the  current  licensing 
basis.  These  minor  word  diffisrences, 
including  Industry/TSTF  Standard  Technical 
Specification  Change  Traveler  (TSTF-64),  do 
not  alter  the  meaning  of  instrument  testing  in 
the  STS  or  change  the  current  licensing  basis. 

Moving  the  RPS  Logic  Response  Time  LCO 
description  to  the  TS  definition  section  is  an 
administrative  change  and  does  not  alter  the 
current  licensing  basis. 

Relocation  of  the  RPS  Logic  Response  Time 
value  involves  the  use  of  an  alternate  process 
for  controlling  the  instrument  response  time 
limits.  Therefore,  the  above  change  does  not 
introduce  any  accident  initiatora  as  it  does 
not  involve  any  new  modes  of  plant 


operation,  make  any  physical  changes,  alter 
any  operational  setpoints.  or  change  the 
surveillance  requirements. 

The  surveillance  section  editorial  change 
does  not  alter  the  meaiung  of  surveillance 
applicability.  Providing  RPS  Logic  Response 
Time  surveillance  frequency  and  appUcable 
trip  hinctions  ensures  proper  testing  of  RPS 
components  and  is  consistent  with  industry 
practice. 

Since  the  proposed  changes  in  the 
Technical  Sf>ecification8  do  not  adversely 
impact  the  reliabihty  of  the  RPS  and  other 
automatic  actuations,  no  new  or  di&rent 
kind  of  accident  is  created. 

3.  Involve  a  significant  reduction  in  a 

margin  of  Safety. 

Because  the  proposed  change  does  not 
involve  the  addition  or  modification  of  plant 
equipment,  is  consistent  with  the  existing 
Technical  Specifications,  current  industry 
practices  as  outlined  in  NUREG  1433, 
"Standard  Technical  Specifications  CE 
Plants,  BWR/4,"  Revision  1.  and  with  the 
current  design  and  licensing  basis  of  the 
Protective  InstrumentaUon  systems  including 
the  accident  analysis,  no  action  will  occur 
that  will  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  allow  the  use  of 
an  actual  signal  in  addition  to  the  existing 
requirement,  which  limits  use  to  a  simulated 
sig^,  will  not  affect  functional  test 
acceptance  criteria.  Therefore,  the  proposed 
change  does  not  adversely  affiect  this 
reliability  of  the  RPS  or  other  automatic 
actuation  and  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Relocation  of  the  RPS  Logic  Response  Time 
value  from  the  TS  to  the  Bases  section 
involves  the  use  of  an  alternate  regulatory 
process  for  controlling  the  instrument 
response  time  limit.  Any  change  in  the  RPS 
logic  response  time  value  would  be  evaluated 
pursuant  to  the  requirements  of  10  CFR 
50.59. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Commimity-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360,  and  the  Waterford 
Library,  ATTN:  Vince  Juliano,  49  Rope 
Ferry  Road.  Waterford,  CT  06385. 

Attorney  for  licensee:  Lillian  M. 
Cuoco.  Esq..  Senior  Nuclear  Counsel. 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270. 

NRC  Deputy  Director:  Phillip  F. 
McKee. 
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Nortlieni  States  Pmrar  Company, 
Docket  No.  50-263,  Montkello  Nuclear 
Generatiiig  Plant,  Wright  County, 
Nfinneaota 

Date  of  amendment  request: 
November  25, 1996,  as  supplemented 
December  12,  1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
changes  to  Section  2.1. A  for  the  Safety 
Limit  Minimum  Critical  Power  Ratio 
(SLMCPR)  and  to  Section  3.11.C  for  the 
Operating  Limit  Minimum  Critical 
Power  Ratio  (OLMCPR).  The  proposed 
change  to  Section  2.1. A  revises  the 
SLMCPR  value  from  1.07  to  1.08  for  two 
recirculation  pump  operation  and  from 
1.08  to  1.09  for  single  loop  operation. 
The  proposed  change  to  Section  3.11.C 
deletes  the  sentence  that  specifies  the 
OLMCPR  limit  penalty  for  single 
recirculation  loop  operation  and  adds  a 
statement  that  references  the  Core 
Operating  Limits  Report  (COLR)  as  the 
soiuce  for  this  information. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  Lncrease  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  basis  of  the  MCPR  [minimum  critical 
power  ratio]  Safety  Limit  calculation  is  to 
ensure  that  greater  than  99.9%  of  all  fuel  rods 
in  the  core  avoid  transition  boiling  if  the 
limit  is  not  violated.  The  new  SLMCPRs 
preserve  the  existing  margin  to  transition 
boiling  and  fuel  damage  in  the  event  of  a 
postulated  accident  The  probability  of  fuel 
damago  is  not  increased.  The  derivation  of 
the  revised  SI>MCPRa  for  Monticello  for 
incorporation  into  the  Technical 
Specification,  and  its  [their]  use  to  determine 
cycle-specific  thermal  limits,  have  been 
performed  using  NRC-approved  methods  as 
identified  in  Technical  Sp>ecification 
6.7jV.7.b.  NSP  [Northern  States  Power) 
methodology  established  OLMCPR  such  that 
integrity  of  the  SLMCPR  is  maintained  for  the 
bounding  analyzed  transients.  Additionally, 
GENE  [General  Electric  Nuclear  Energy] 
interim  implementing  procedures,  which 
incorporate  cycle-specific  parameters,  have 
been  used.  Based  on  the  use  of  these 
calculations,  the  calc\ilation  of  the  revised 
SLMCPRs  maintains  the  integrity  of  the 
safety  limits  and  therefore  cannot  increase 
the  probability  or  severity  of  an  accident.  The 
single  loop  OLMCPR  evaluation  was 
performed  using  NSP  methodology  approved 
by  the  NRC  Relocating  the  OLMCPR  value  to 
the  COLR  establishes  appropriate  control  on 
a  core  operating  limit  which  may  vary  from 
cycle  to  cycle  because  it  is  cycle  dependent. 
Since  OLMCPR  is  developed  using 
procedures  approved  in  the  Technical 
Specifications,  placing  the  OLMCPR  in  the 


COLJ7  cannot  result  in  a  change  not 
controlled  by  the  Technical  Si>ecifications! 
The  change  does  not  affect  failure  modes  of 
equipment,  therefore,  this  amendment  will 
not  cause  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaltiated. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  MCPR  Safety  Limit  is  a  Technical 
Specification  numerical  value,  designed  to 
ensure  that  fuel  damage  from  transition 
boiling  does  not  occur  as  a  result  of  the 
limiting  postulated  accident.  It  cannot  create 
the  possibility  of  any  new  type  of  accident. 
The  new  SLMCPRs  have  been  calculated 
using  NRC-approved  methods  and  the 
OLMCPR  values  are  more  conservative. 
Additionally,  interim  procedures,  which 
incorporate  cycle-specific  parameters,  have 
been  used.  Therefore,  the  proposed  Technical 
Specification  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident,  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  MCPR  Safety  Limit  is  a  Technical 
Specification  numerical  value,  designed  to 
ensure  that  fuel  damage  from  transition 
boiling  does  not  occur  as  a  result  of  the 
limiting  postulated  accident.  Increasing  the 
SLMCPR  and  OLMCPR  values  resulU  in  an 
increase  in  the  margin  of  safety  to  fuel 
feilure,  and  does  not  affect  other  plant 
systems.  Therefore,  the  proptosed  Technical 
Specification  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Miiuieapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Miimeapolis, 
Minnesota  55401. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW. 
Washington.  DC  20037. 

NBC  Project  Director:  John  N. 
Hannon. 

Omaha  Poblic  Power  District,  Docket 
No.  50-285.  Fort  Calhoun  SUtion,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
November  20, 1996,  as  supplemented  by 
letter  dated  February  20, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  (TS)  to 
allow  the  Vice  President  to  designate 
the  Safety  Audit  and  Review  Committee 


(SARC)  Chairperson,  to  change  the  work 
hours  limitation  in  accordance  with 
guidance  in  GL  82-12,  "Nuclear  Power 
Plant  Staff  Working  Hours;"  to  change 
radioactive  shipments  record  retention 
requirements  to  comply  with  recent  10 
CFR  Part  20  changes;  to  revise  position 
titles  to  reflect  organizational  changes; 
and  other  editorial  changes.  The 
February  20,  1997,  supplemental  letter 
differs  from  the  November  20, 1996, 
application  which  was  noticed  in  the 
Federal  Register  on  January  2,  1997  (62 
FR  131),  in  that  the  previous  application 
did  not  propose  Changes  to  TS  5.3,  5.5, 
5.6,  5.7,  and  5.11  reflecting  recent 
organizational  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  changes  requested  are  administrative 
in  nature.  Paragraph  3.D  was  placed  in  the 
License  by  Amendment  No.  155  to  authorize 
Omaha  Public  Power  District  (OPPD)  to 
increase  the  storage  capacity  of  the  PCS  spent 
fuel  pool.  Amendment  No.  155  stated  that  the 
TS  as  issued  would  be  effective  when  the  last 
new  rack  was  installed.  Since  the  last  new 
rack  was  installed  on  August  8, 1994, 
Paragraph  3.D  is  no  longer  necessary  and 
should  be  deleted  from  the  License. 

Table  of  Contents.  Section  6.0,  "Interim 
Special  Technical  Specifications," 
Subsections  6.1  through  6.4  are  proposed  for 
deletion  because  all  of  the  Specifications 
referred  to  have  been  deleted  by  previous 
Amendments. 

The  revision  proposed  for  TS  2.15  (Item  2C 
of  Table  2-3  ft  Item  IC  of  Table  2-4)  will 
insert  the  correct  terminology  (Pressurizer 
Low/Low  Pressure)  into  the  Functional  Unit 
description. 

The  revision  proposed  for  TS  5.2  will 
delete  the  specific  working  hours  as  stated 
and  relocate  these  requirements  to  the 
Updated  Safety  Analysis  Report  (USAR). 
Overtime  will  remain  controlled  by  plant 
administrative  procedures  with  the  USAR 
generally  following  the  guidance  of  the 
NRC's  Policy  Statement  on  working  hours 
contained  in  Generic  Letter  82-12.  "Nuclear 
Power  Plant  Staff  Working  Hours." 
Specifying  personnel  working  hours  in  TS 
does  not  meet  any  of  the  four  criteria 
contained  in  10  CFR  50.36  for  inclusion  in 
the  TS.  Revisions  to  plant  procedures 
containing  these  requirements  are  required  to 
be  evaluated  in  accordance  with  10  CFR 
50.59.  The  proposed  relocation  is  similar  to 
recent  Amendments  issued  to  the  Davis- 
Besse  Nuclear  Power  Station  and  the  San 
Onofr«  Nuclear  Generating  Station. 

The  revision  prop>osed  for  TS  5.5.2.2  will 
replace  the  specific  title  of  the  Chairperson 
of  the  Safety  Audit  and  Review  Committee 
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and  replace  it  with  "Member  as  appointed  by 
the  Vice  President."  This  will  allow  the 
flexibiUty  to  change  chairmanship  of  the 
committee  amongst  the  members. 

The  revisions  proposed  to  TS  5.3.  5.5,  5.6, 
5.7.  and  5.11  revise  position  titles  and 
reporting  responsibilities  to  reflect 
organizational  changes.  Qualifications  for 
individuals  in  these  positions  meet  or  exceed 
the  previous  requirements. 

The  revision  to  TS  5.10  concerning 
retention  of  records  of  radioactive  shipments 
will  update  the  TS  to  current  10  CFR  20 
requirements.  Plant  procedures  already 
comply  with  current  10  CFR  20  record 
retention  requirements.  The  addition  of  the 
Section  5.0  title  corrects  a  minor  format 
discrepancy. 

These  proposed  revisions  are 
administrative  in  nature.  The  proposed 
revisions  have  no  effect  on  any  initial 
assumptions  or  operating  restrictions 
assumed  in  any  accident,  nor  do  these 
changes  have  any  effect  on  equipment 
required  to  mitigate  the  consequences  of  an 
accident  Therefore  the  proposed  revisions 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  revisions  correct  minor 
errors,  remove  outdated  information,  are 
consistent  writh  changes  in  organizational 
structure.  10  CFR  Part  20.  or  the  criteria 
contained  in  10  CFR  50.36.  These  changes 
will  not  result  in  any  physical  alterations  to 
the  plant  configuration,  changes  to  setpoint 
values,  or  changes  to  the  application  of 
setpoints  or  limits.  No  new  operating  modes 
are  propMssed  as  a  result  of  these  changes. 
Therefore  the  proposed  changes  do  not  create 
the  possibility  of  a  new  or  diffierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  revisions  listed  above  correct  minor 
errors,  remove  outdated  information,  or  are 
consistent  with  changes  in  organizational 
structiu^,  10  CFR  Part  20.  or  the  criteria 
contained  in  10  CFR  50.36.  These  changes 
will  not  result  in  any  physical  alterations  to 
the  plant  configuration,  changes  to  setpoint 
values,  or  changes  to  the  application  of 
setpoint  or  limits.  Therefore  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street,  Omaha.  Nebraska 
68102 

Attorney  for  licensee:  Perry  D. 
Robinson,  Winston  &  Strawn,  1400  L 


Street,  N.W.,  Washington.  DC  20005- 
3502. 

NRC  Project  Director:  William  H. 
Bateman. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Po%ver  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California  ^ 

Date  of  amendment  request:  February 
26, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  woidd  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant, 
Unit  Nos.  1  and  2  to  revise  TS  3/4.4.5 
and  3.4.6.2,  including  associated  Bases 
3/4.4.5  and  3/4.4.6.2,  to  allow  the 
implementation  of  steam  generator  (SG) 
tube  voltage  based  repair  criteria  for 
outside  diameter  stress  corrosion 
cracking  (ODSCC)  indications  at  tube-to- 
tube  support  plate  (TSP)  intersections. 
The  allowed  primary-to-secondary 
operational  leakage  irora  any  one  SG 
would  be  reduced  frt)m  500  gpd  to  150 

gpd. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Structural  Integrity  Considerations 

The  structural  criteria  ensure  that  all 
indications  sub)ected  to  voltage-based  repair 
limits  will  be  able  to  withstand  pressure 
loading  consistent  with  the  criteria  of  NRC 
Regulatory  Guide  (RG)  1.121. 

Tube  burst  criteria  are  inherently  satisfied 
during  normal  operating  conditions  because 
of  the  proximity  of  the  tube  support  plate 
(TSP).  It  is  conservatively  assumed  that  the 
entire  crevice  region  is  uncovered  during  the 
secondary  side  blowdown  of  a  main  steam 
line  break  (MSLB).  Therefore,  during  a 
postulated  MSLB  accident,  tube  burst 
capability  must  exceed  the  RG  1.121  criterion 
requiring  a  margin  of  1.43  times  the  steam 
line  break  pressure  differential  on  tube  burst. 

Based  on  the  latest  industry  database,  the 
RG  1.121  criterion  is  satisfied  by  bobbin  coil 
indications  of  outside  diameter  stress 
corrosion  cracking  (ODSCC)  with  signal 
amplitudes  less  than  8.7  volts.  The  latest 
NRC-approved  database  will  be  used  for 
repair  and  analysis  applications. 

Industry  testing  of  model  boiler  and 
operating  plant  tube  specimens  for  free-span 
tubing  (no  tube  support  plate  (TSP)  restraint) 
at  room  temperature  conditions  show  typical 
burst  pressures  in  excess  of  5.000  psi  for 
ODSCC  indications  with  voltage 
measurements  at  or  below  8.7  volts.  This 
tube  burst  capability  exceeds  the  RG  1.121 
criterion. 


The  lower  voltage  repair  limit  is 
conservatively  defined  to  be  2.0  volts  in 
accordance  with  NRC  Generic  Letter  (GL)  95-     i 
05.  "Voltage-Based  Repair  Criteria  for 
Westinghouse  Stsam  Generator  Tubes 
Affected  by  Outside  Diameter  Stress 
Corrosion  Cracking,"  August  3. 1995.  This  ' 

2.0  volt  repair  limit  is  very  conservative 
because  it  contains  a  large  safety  margin, 
based  on  a  structiu^l  limit  of  8.7  volts.  A 
maximum  allowable  upper  repair  limit  (URL)     I 
is  also  established  using  the  guidance  of  GL      J 
95-05.  The  URL  is  calculated  before  each 
inspection  by  subtracting  the  NDE  I 

uncertainty  and  growth  rate  allowances  from 
the  current  structural  limit.  The  URL  for  near 
term  inspections  at  DCPP  Units  1  and  2  is 
expected  to  be  about  5.0  volts.  Bobbin 
indications  greater  than  2.0  volts  and  less 
than  or  equal  to  5.0  volts  that  are  confirmed 
by  RPC  will  be  repaired.  Bobbin  indications 
greater  than  5.0  volts  will  be  repaired. 

Following  each  inspection,  burst 
probability  analyses  are  performed  for  the 
end  of  cycle  (EC)C)  distribution.  In 
accordance  with  GL  95-05,  the  projected 
MSLB  burst  probability  must  be  less  than  the 
threshold  value  of  1  x  10^.  Based  on  the 
relatively  small  number  and  voltages  of 
ODSCC  indications  identified  to  date  at 
DCPP  Units  1  and  2,  it  is  expected  that  the 
near  term  EOC  conditional  burst  probabiUty 
for  a  feulted  SG  will  be  much  less  than  this 
threshold  value,  providing  huther  assurance       I 
of  acceptable  structural  integrity. 

Leakage  Considerations  - 

PG&E  will  implement  reduced  operational 
leakage  limits  as  recommended  in  GL  95-05. 
PG&E  virill  revise  the  TS  to  implement  a 
maximum  leakage  rate  of  1 50  gpd  for  any  one 
SG  to  help  preclude  the  potential  for  ' 

excessive  leakage  during  power  operation  in 
Modes  1  and  2.  The  TS  has  also  been 
changed  to  specify  that  the  150  gpd  leak  limit     i 
is  not  necessarily  a  limiting  condition  for  I 

operation  in  Modes  3  and  4.  The  150  gpd  | 

leak  rate  per  steam  generator  has  been 
established  for  normal  operation.  This  | 

leakage  rate  provides  added  assurance  j 

against  tube  rupture  at  normal  and  feulted  I 

conditions.  In  Modes  3  and  4,  there  is  less  { 

differential  pressure  across  the  tube  and  the        { 
potential  source  term  from  a  tube  failure  is         ^ 
much  less  than  in  Modes  1  and  2.  The 
operational  leak  rate  monitoring  program  is 
a  defense-in-depth  measure  that  provides  a 
means  for  identifying  leaks  during  power 
operation  to  allow  for  repair  before  such 
leaks  can  result  in  tube  failure.  The  leakage 
criteria  ensure  that  for  indications  subjected 
to  voltage-based  repair  criteria,  induced 
leakage  under  woret-case  MSLB  conditions 
Mrill  not  result  in  o%ite  and  control  room 
dose  releases  that  exceed  the  applicable 
guideline  values  of  10  CFR  100  and  GDC  19.       -' 

Relative  to  the  expected  leakage  during  ' 

accident  condition  loadings,  a  postulated 
MSLB  outside  of  containment,  but  upstream 
of  the  main  steam  isolation  valve  (MSIV),  i 

represents  the  roost  limiting  radiological  ' 

condition  for  implementation  of  voltage-  i 

based  repair  criteria.  The  steam  generator 
tubes  are  subjected  to  an  increase  in 
differential  pressure  following  a  MSLB, 
resulting  in  a  postulated  increase  in  leakage 
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and  associated  ofEsite  doses.  Leakage 
following  a  MSLB  bypasses  containment. 

PC&E  will  calculate  the  primary-to- 
secondary  leakage  for  degradation  subjected 
to  the  voltage  repair  criteria  under  worst-case 
postulated  MSLB  conditions.  The  leak  rate 
%viU  be  compared  to  the  maximum  allowable 
leak  rate  limit  of  12.8  gpm  to  ensure  that  a 
postulated  MSLB  occurring  at  EOC  would 
not  result  in  radiological  consequences  that 
are  in  excess  of  the  applicable  o%ite  and 
control  room  dose  guidelines  of  10  CFR  100 
and  CDC  19.  Based  on  the  relatively  small 
number  of  ODSCC  indications  identified  to 
date  at  DCPP  Units  1  and  2,  it  is  expected 
that  the  near  term  ECX3  predicted  leak  rates 
for  a  faulted  SC  will  be  much  less  than  the 
maximum  allowable  leak  rate  limit. 

Therefore,  based  on  the  structural  integrity 
and  leakage  considerations  discussed  above, 
the  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Implementation  of  the  proposed  voltage- 
based  repair  criteria  for  ODSCC  at  TSP 
intersections  does  not  introduce  any 
significant  change  to  the  plant  design  basis. 
Use  of  the  criteria  does  not  create  a 
mechanism  which  could  result  in  an  accident 
in  the  free  sp>an  because  the  ^^}pair  criteria  do 
not  apply  to  tubes  containing  ODSCC  located 
outside  the  thickness  of  the  TSPs.  Based  on 
the  burst  probability  acceptance  limit  of 
1x10  ~^,  it  is  expected  that  for  all  plant 
conditions,  neither  a  single  nor  multiple  tube 
rupture  event  would  likely  occur  in  a  steam 
generator  where  voltage-based  repair  criteria 
have  been  applied. 

Steam  generator  tube  integrity  is 
continually  maintained  through  inservice 
inspection  and  primary-to-secondary  leakage 
monitoring.  Any  tubes  with  ODSCC 
degradation  in  excess  of  the  URL  are 
repaired. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  firom  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  use  of  the  bobbin  probe  to  disposition 
ODSCC  degraded  tubes  within  TSP 
intersections  by  voltage-based  repair  criteria 
is  demonstrated  to  maintain  SG  tube  integrity 
in  accordance  with  the  requirements  of  RG 
1.121.  RC  1.121  describes  a  method 
acceptable  to  the  NRC  Staff  for  meeting  GIX^ 
14, 15.  31,  and  32  by  reducing  the  probability 
or  the  consequences  of  SG  tube  rupture.  This 
is  accomplished  by  determining  the  limiting 
conditions  of  degradation  of  SC  tubing,  as 
established  by  inservice  inspection,  for 
which  tubes  with  unacceptable  degradation 
are  removed  from  service.  Upon 
implementation  of  the  voltage-based  repair 
criteria,  even  under  the  worst  case 
conditions,  the  occurrence  of  ODSCC  at  TSP 
intersections  is  not  expected  to  lead  to  a  SG 
tube  rupture  during  normal  or  faulted  plant 
conditions,  nor  is  it  expected  to  lead  to 
unacceptable  primary-to-secondary  leakage. 


hi  addressing  the  combined  effects  of  a  loss 
of  coolant  accident  (LOCA)  and  safe 
shutdown  earthquake  (SSE)  on  the  SGs,  as 
required  by  GDC  2,  it  has  been  determined 
that  tube  collapse  may  occur  based  on 
analysis  for  a  large  break  LOCA  plus  SSE. 
The  analysis  identifies  a  maximum  of  7.5 
percent  of  tubes  per  SG  located  adjacent  to 
wedge  regions  that  are  subject  to  potential 
collapse  during  combined  LOCA  and  SSE. 
Tubes  located  in  the  wedge  region  exclusion 
zone  will  be  excluded  from  application  of 
voltage-based  repair  criteria.  Thus,  existing 
tube  integrity  requirements  apply  to  these 
tubes  and  the  margin  of  safety  is  not  reduced. 

Implementation  practices  using  voltage- 
based  repair  criteria  bounds  RC  1.83 
considerations.  Specifically,  GL  95-05 
requires  the  following:  (1)  enhanced  eddy 
current  inspection  guidelines  are 
implemented  to  provide  consistency  in 
voltage  normalization;  (2)  100  percent  bobbin 
coil  inspections  are  performed  each  cycle  for 
all  hot  leg  TSP  intersections  and  all  cold  leg 
TSP  intersections  down  to  the  lowest  cold  leg 
TSP  with  known  ODSCC  indications:  and  (3) 
rotating  pancake  coil  (RPC)  inspection  of 
indications  greater  than  2  volts  are  performed 
to  characterize  the  principal  degradation  as 
ODSCC.  DCPP's  proposed  voltage-based 
repair  criteria  implementation  practices  meet 
the  above  requirements,  and  in  some  areas 
exceed  them  (for  example,  100  percent 
bobbin  coil  inspections  are  routinely 
performed  each  cycle  on  every  TSP 
intersection). 

Implementation  of  voltage-based  reptair 
criteria  at  TSP  intersections  will  decrease  the 
number  of  tubes  which  must  be  repaired. 
Since  the  installation  of  tube  plugs  to  remove 
ODSCC  degraded  tubes  from  service  reduces 
RCS  flow  margin,  voltage-based  repair 
criteria  implementation  will  help  preserve 
the  margin  of  RCS  flow. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq..  Pacific  Gas  and  Electric 
Company.  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NRC  Project  Director:  William  H. 
Bateman. 


Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests: 
February  27,  1997. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant,  Unit  Nos.  1  and  2 
by  revising  Technical  Specifications 
(TS)  3/4.8.1.1,  "A.C.  Soiux:es— 
Operating,"  to  clarify  that  emergency 
diesel  generator  (EDG)  testing  is 
initiated  from  standby  conditions  rather 
than  "ambient"  conditions.  The 
associated  TS  Bases  will  be  revised  to 
discuss  the  temperature  range  that 
satisfies  EDG  standby  conditions.  This 
amendment  also  proposes  to  revise  TS 
3/4.3.2,  "Instrumentation — Engineering 
Safety  Features  Actuation  System 
Instrumentation."  This  revision  clarifies 
that  when  one  or  both  of  the  first  level 
load  shed  relays,  or  one  or  both  of  the 
second  level  undervoltage  relays  are 
inoperable,  the  associated  EDG  for  that 
bus  shall  be  declared  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  the  technical 
specifications  (TS)  do  not  change  the 
function  or  operation  of  any  plant  equipment 
or  affect  the  resftonse  of  that  equipment  if  it 
is  called  upton  to  operate. 

The  proposed  change  to  TS  4.8.1.1.2a.2 
and  the  Bases  will  clarify  the  term  "ambient 
conditions"  as  used  in  the  emergency  diesel 
generator  (EDG)  surveillance  requirement. 
EIX^  testing  will  still  be  completed  on  a 
frequency  commensurate  wiUi  the  current 
TS. 

The  proposed  change  to  TS  3.3.2,  Table 
3.3-3,  will  permit  time  to  restore  the  load 
shed  first  level  undervoltage  relays  (FLURs) 
and  second  level  undervoltage  relays 
(SLURs)  to  operable  status  that  is  consistent 
with  times  allowed  for  outage  of  other  safety- 
related  equipment  affecting  one  train  of  vital 
equipment.  This  prop>osed  change  maintains 
a  high  degree  of  equipment  availability 
without  requiring  unnecessary  initiation  of  a 
plant  shutdown  for  partial  equipment 
outages. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibili^  of  a  new  or  different  kind  of 
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accident  from  any  accident  previously 
evaluated. 

The  proposed  change  to  TS  4.8.1. 1.2a.2 
and  the  Bases  will  clarify  the  term  "ambient 
conditions"  as  used  in  the  EDG  surveillance 
requirement  EDG  testing  will  still  be 
completed  on  a  frequency  commensurate 
with  the  current  TS,  and  will  be  more 
representative  of  the  conditions  under  which 
the  EDGs  would  be  required  to  start  in  an 
accident  condition. 

The  proposed  change  to  TS  3.3.2,  Table 
3.3-3,  will  provide  time  to  restore  the  load 
shed  FLURs  and  SLURs  to  operable  status 
that  is  consistent  with  Umes  allowed  for 
outage  of  other  safety-related  equipment 
affiecting  one  train  of  vital  equipment  The 
load  shed  FLUR  and  SLUR  sets  for  one  4  kV 
bus  only  affect  one  train  of  vital  equipment. 
If  an  accident  occurred  while  the  relays  were 
inoperable,  the  redundant  trains  (two 
remaining  EDGs  and  vital  buses)  would 
complete  the  safety  function.  The  proposed 
allowed  outage  time  (AOT)  for  the  load  shed 
FLURs  and  SLURs  is  bounded  by  the  time 
allowed  for  an  EDG  supporting  the  vital  4  kV 
bus  and  is  consistent  with  ACTs  for  other 
safety-related  components. 

Therefore,  the  proposed  changes  do  not 
create  the  p>ossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  propKjsed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  to  TS  4.8.1.1.2a.2 
and  its  Bases,  clarifies  the  term  "ambient 
conditions"  as  used  in  the  EDG  surveillance 
requirement.  EDG  testing  will  still  be 
completed  on  a  frequency  commensurate 
with  the  current  TS'.  Use  of  temperatures  in 
the  standby  range  result  in  no  significant 
variation  in  EDG  start  times  as  indicated  by 
the  diesel  vendor  and  by  PC&E  test  results. 
Standby  conditions  are  representative  of 
actual  starting  conditions  that  would  be  in 
effect  if  the  EDGs  started  in  an  accident 

The  proposed  change  to  TS  3.3.2,  Table 
3.3-3,  will  provide  time  to  restore  the  load 
shed  FLURs  and  SLURs  to  operable  status 
that  is  consistent  with  times  allowed  for 
outage  of  other  safety-related  equipment 
affecting  one  train  of  vital  equipment  If  an 
accident  occurred  while  the  relays  were 
inoperable,  the  redundant  trains  (two 
remaining  EDGs  and  vital  buses)  would 
complete  the  safety  function.  The  proposed 
change  eliminates  an  uimeccessary  plant 
shutdown  and  associated  risk  due  to 
shutdown  transient.  It  prevents  a  transient 
that  could  require  the  EDGs  at  a  time  when 
less  than  all  three  EDGs  would  be  operable. 

Therefore,  neither  of  the  proposed  changes 
involves  a  significant  reduction  in  a  maigin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 


Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NRC  Project  Director:  William  H. 
Bateman. 

Portland  General  Electric  Company,  et 
al.,  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  amendment  request:  January 
28.  1997. 

Description  of  amendment  request: 
The  proposed  amendment  by  Portland 
General  Electric  (PGE  or  the  licensee) 
clarifies  the  administrative  controls  diat 
are  used  for  the  revision  and 
maintenance  of  the  Certified  Fuel 
Handler  Training  Program.  The  change 
allows  the  licensee  to  make  changes  to 
the  certified  fuel  handlers  program 
without  prior  NRC  staff  approval.  The 
text  of  the  proposed  change  is  taken 
from  the  improved  standard  technical 
specifications,  NUREG-1431,  "Standard 
Technical  Specifications,  Westinghouse 
Plants." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  the  requirements  of  10 
CFR  50.92,  "Issuance  of  amendment,"  this 
license  amendment  request  is  judged  to 
involve  no  significant  hazards  consideration 
based  upon  the  following: 

1.  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  is  a  clarification  of 
the  method  of  control  that  will  be  used  for 
the  Certified  Fuel  Handler  Training  Program, 
and  as  such,  is  administrative  in  nature  and 
has  no  impact  on  the  probability  or 
consequences  of  accidents  previously 
evaluated.  The  physical  structures,  systems, 
and  components  of  the  facility  and  the 
operating  procedures  for  their  use  are 
unaffected  by  this  proposed  clarification.  The 
proposed  administrative  controls  provide 
adequate  confidence  that  personnel  that 
perform  the  certified  fuel  handler  functions 
will  have  been  adequately  trained  for  the 
changing  conditions  of  the  facility.  Since  the 
training  program  will  prepare  the  operations 
ptersonnel  for  fuel  handling  operations, 
including  responses  to  abnormal  events/ 
accidents,  there  will  be  no  increase  in  the 
probability  of  occurrence  or  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  license  amendment  does 
not  create  the  p>ossibility  of  a  new  or  different 
kind  of  accident  frtim  any  accident 
previously  evaluated. 


This  change  ensures  the  qualifications  of 
the  operations  personnel  are  commensurate 
with  the  tasks  to  be  perf(»ined  and  the 
conditions  to  which  they  may  be  required  to 
respond.  This  change  does  not  affect  plant 
equipment  or  the  procedures  for  operating 
plant  equipment  and.  therefore,  does  not 
create  the  f>ossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

This  change  ensures  the  qualification  of 
the  operations  personnel  are  commensurate 
with  the  tasks  to  be  (>erformed  and  the 
conditions  to  which  they  may  be  required  to 
respond.  The  assumptions  for  a  fuel  handling 
accident  in  the  Fuel  Building  are  not  affiected 
by  the  proposed  change.  The  proposed 
amendment  does  not,  therefore,  involve  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
analysis  of  the  licensee  and,  based  on 
this  review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Pordand  State  University.  934  S.W. 
Harrison  Street,  P.O.  Box  1151. 
PorUand,  Oregon  97207. 

Attorney  for  the  Licensees:  Leonard  ^. 
Girard,  Esq.,  PorUand  General  Electric 
Company,  121  S.W.  Salmon  Street, 
Portland,  Oregon  97204. 

NRR  Project  Director:  Seymour  H. 
Weiss. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  amendment  request: 
September  11, 1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  permit 
operation  with  increased  safety  relief 
valve  (SRV)  and  safety  valve  (SV) 
setpoint  tolerance  and  permit  operation 
up  to  100%  of  rated  power  with  a  single 
inoperable  SRV. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  will  permit 
operation  with  increased  SRV  and  SV 
setpoint  tolerance  and  piermit  operation  up  to 
100%  of  rated  power  with  a  single  inoperable 
SRV. 
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The  valvea  are  not  related  to  the  control 
rod  system.  The  valves  are  not  involved  in 
the  initiation  of  a  Control  Rod  Drop 
Accident  The  valves  are  part  of  the  Reactor 
Vessel  (RV)  pressure  boundary  and  their 
failure  could  initiate  a  LOCA  [loss-of-coolant 
accident].  However,  the  proposed  changes  do 
not  constitute  a  change  in  the  design  of  the 
valves  from  a  pressure  boundary  perspective. 
The  proposed  changes  do  not  a^ect  the 
probability  of  a  LOCA  initiated  by  valve 
failure.  The  valves  are  not  a  component, 
system,  or  structure  involved  in  refueling 
operations.  The  valves  and  their  as-found 
setpoint  tolerance  are  not  involved  in  the 
initiation  of  a  Refueling  Accident. 

The  design  basis  Main  Steam  Line  Break  is 
a  complete  severance  of  one  main  steam  line 
outside  the  secondary  containment.  The 
SRVs  and  SVs  are  located  inside  primary 
containment  and  cannot  cause  a  main  steam 
line  rupture  outside  secondary  containment. 
The  valves  are  not  involved  in  the  initiation 
of  a  design  basis  Main  Steam  Line  Break.  The 
probability  or  consequences  of  these 
accidents  are  not  affected. 

Attachment  C  [see  application  dated 
September  11,  1996|  includes  an  analysis  to 
demonstrate  that  margin  exists  to  SV 
challenges  during  an  Abnormal  Operational 
Transient  (AOT).  For  this  purpose  a 
Generator  Load  Rejection  without  Bypass 
(GLRWOBP)  was  idenUfied  as  the  limiting 
AOT.  The  results  confirm  that  SV  challenges 
would  not  occur  with  an  inoperable  SRV  at 
rated  power. 

The  current  Technical  Specification  limit 
of  95%  rated  power  or  less  with  an 
inoperable  SRV  is  therefore  not  required  to 
prevent  SV  challenges  during  an  AOT. 

As  discussed  in  Attachment  C  [see 
application),  the  impact  of  the  proposed  as- 
found  SRV  setpoint  tolerance  increase  on 
SRV  piping/supports  and  discharge  loads  to 
the  Torus  was  evaluated.  A  mechanical  loads 
analysis  confirmed  the  integrity  of  these 
components,  systems,  and  structures  during 
SRV  discharge  tvith  the  proposed  changes. 

Attachment  C  [see  application)  provides  an 
evaluation  of  the  impact  of  the  proposed 
changes  on  the  consequences  of  the  Loss  of 
Coolant  Accident  and  the  Main  Steam  Line 
Break.  The  limiting  LOCA  event  is  a  break  in 
the  recirculation  loop,  with  a  break  area  of 
0.6  h^.  at  the  pump  discharge  location,  with 
a  loss  of  one  train  of  DC  power  as  the  single 
bilure.  For  breaks  in  the  recirculation  line 
larger  than  0.4  h^.  the  SRVs  would  not  be 
challenged.  Therefore,  in  assessing  the 
impact  of  the  proposed  changes  on 
10CFR50.46  acceptance  criteria,  only 
recirculation  line  breaks  less  than  0.4  ft^ 
were  reevaluated.  Results  show  that  the  0.6 
ft^  recirculation  line  break  remains  the 
limiting  LOCA  event  and  it  is  not  aRected. 
The  consequences  of  the  limiting  design 
basis  LOCA  are  not  increased  by  the 
pro[>osed  changes.  The  design  basis  accident 
for  containment  performance  is  a  double- 
ended  break  in  the  recirculation  pump 
suction.  For  this  size  break,  the  SRVs  are  not 
challenged.  Therefore,  the  proposed  changes 
do  not  have  any  eSect  on  the  design  basis 
accident  for  containment  performance.  The 
design  basis  accident  for  radioactive  material 
releases  and  radiological  effocts  is  a  complete 


severance  of  one  main  steam  line  outside  the 
secondary  containment.  For  steam  Line 
breaks  outside  the  containment,  MSIVs  [main 
steam  isolation  valves)  close  and  terminate 
radiological  releases  outside  the 
containment,  SRVs  are  not  challenged  until 
after  MSIV  closure  and  isolation.  Therefore, 
the  proposed  changes  do  not  increase  the 
radiological  consequences  of  the  design  basis 
Main  Steam  Line  Break. 

The  SRVs  and  SVs  are  designed  to  mitigate 
the  consequences  of  malfunctions  of 
equipment  which  result  in  a  Nuclear  System 
pressure  increase.  These  abnormal 
operational  transients  are  defined  and 
analyzed  in  Section  14.5.1  of  the  VY 
[Vermont  Yankee)  FSAR  [final  safety  analysis 
report).  The  impact  of  the  proposed  changes 
on  these  abnormal  operational  transients  was 
evaluated.  Results  are  documented  in 
Attachment  C  [see  application)  and  show  that 
applicable  acceptance  criteria  are  met 
provided  operating  MCPR  [miniTnnm  critical 
power  ratio)  limits  as  specified  in  the  COLR 
(core  operating  limit  report]  are  adjusted  to 
reflect  the  effects  of  the  propKssed  changes.  A 
hot  channel  analysis  of  the  limiting  delta 
CPR  overpressure  transient  confirmed  that  a 
0.02  increase  in  the  op>erating  MCPR  limits 
bounds  the  combined  effects  of 
implementing  the  proposed  changes  in  the 
current  cycle.  The  operating  MCPR  limits  in 
COLR  have  already  been  increased  for  the 
current  cycle.  Appropriate  operating  MCPR 
limits  Cor  future  cycles  will  be  determined 
from  cycle-specific  safety  analyses  performed 
with  the  approved  changes. 

Current  practice  regarding  SRV  setpoints  is 
to  assure  plus  or  minus  1%  tolerance  is  met 
as  required  by  the  ASME  [American  Society 
of  Mechanical  Engineers]  Boiler  &  Pressure 
Vessel  Code  referenced  in  Technical 
Specification  Surveillance  Requirement 
4.6. E.  2.  As-left  setpoints  always  meet  the 
plus  or  minus  1%  tolerance.  The  safety 
analysis  in  Attachment  C  [see  application] 
demonstrates  that  as-found  setfioints  within 
plus  or  minus  3%  are  acceptable.  However, 
valves  re-installed  after  testing  will  continue, 
as  previously,  to  meet  plus  or  minus  1% 
tolerance  as  required  by  the  ASME  Boiler  & 
Pressure  Vessel  Code.  Thus,  the  probability 
of  SRV  actuation  (and  the  associated  risk  of 
failure  to  reseat  properly)  is  not  increased  by 
the  proposed  change. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  an  accident  previously 
evaluated. 

The  proposed  changes  will  permit 
operation  with  increased  Safety  Relief  Valve 
(SRV)  and  Safety  Valve  (SV)  setpoint 
tolerance  and  permit  operation  up  to  100% 
of  rated  power  with  a  single  inoperable  SRV. 
The  proposed  changes: 

(1)  do  not  constitute  a  change  in  the  design 
of  the  valves: 

(2)  will  not  cause  the  valve  or  associated 
systems  and  structures  to  be  operated  beyond 
their  original  design  envelopes:  and, 

(3)  do  not  involve  new  plant  equipment. 
Therefore,  this  amendment  does  not  create 

the  possibility  of  a  new  or  different  kind  of 
accident. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin'of 
safety. 


Technical  Specification  Basis  3.6  and  4.6D 
identifies  the  minimum  critical  power  ratio 
(MCPR)  safety  limit.  Operational  restraints  on 
MCPR  are  placed  in  the  COLR  to  assure  no 
violation  of  the  MCPR  safety  limit  during 
AOTs.  The  imfiact  of  the  proposed  changes 
on  MCPR  limits  was  determined  by 
performing  a  hot  channel  analysis  for  the 
overpressure  transient  which  yields  the 
largest  transient  drop  in  CPR  [critical  power 
ratio)  (delta  CPR).  Results  are  documented  in 
Attachment  C  [see  application),  and  show 
that  a  0.02  increase  in  the  operating  MCPR 
limits  bounds  the  combined  effects  of  the 
proposed  changes  and  assures  the  MCPR 
safety  limit  is  not  violated  during  AOTs.  The 
margin  of  safety  defined  by  the  MCPR  safety 
limit  is  not  reduced. 

Technical  Specification  Basis  3.6  and  4.6D 
also  identifies  the  ASME  Boiler  and  Pressure 
Vessel  Code  Section  m-A  limit  which 
permits  pressure  transients  up  to  10%  over 
design  pressure  (110%  x  1250  =  1375  psig). 
This  margin  of  safety  is  not  reduced  by  the 
proposed  changes.  Attachment  C  [see 
application]  documents  new  overpressure 
transient  analysis  with  results  that 
demonstrate  the  ASME  overpressure  limit  of 
1 10%  of  design  is  met.  This  license 
amendment  request  does  not  propose  to 
reduce  the  margin  of  safety  defined  by  the 
ASME  Boiler  &  Pressure  Vessel  Code  limit 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301. 

Attorney  for  licensee:  R.  K.  Gad,  III, 
Ropes  and  Cray,  One  International 
Place.  Boston,  MA  02110-2624. 

NRC  Project  Director:  Patrick  D. 
Milano,  Acting. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  5O-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request:  February 
3,  1997  as  supplemented  March  18, 
1997. 

Description  of  amendment  request: 
The  proposed  change  to  Technical 
Specification  4.15.B.1  is  administrative 
in  nattue  in  that  it  revises  the  Technical 
Specifications  (TS)  to  be  consistent  with 
the  NRC-approved  inservice  inspection 
program.  In  addition,  three  TS  pages 
which  were  previously  approved  by 
NRC,  and  which  were  inadvertently 
omitted  in  an  earlier  amendment 
(amendments  40  and  39  for  units  1  and 
2,  respectively),  are  being  reissued. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  Suny  Units  1  and  2  in 
accordance  with  the  proposed  Technical 
Specifications  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  is  administrative  in 
nature,  and  station  opterations  are  not  being 
affected.  The  ASME  SecUon  XI  Code  ^ 

requirements  are  thoroughly  established, 
reviewed  and  approved  by  ASME.  the 
industry  and  ultimately  endorsed  by  the  NRC 
for  inclusion  into  10  CFR  S0.55a.  Updates  to 
the  Code  reflect  advances  in  technology  and 
consider  information  obtained  fit)m  plant 
operating  ex[>erience  to  provide  enhanced 
inspection  and  examination  techniques  for     _ 
pipe  welds.  Therefore,  performing  weld 
examinations  for  the  pipe  in  our  augmented 
inspection  program  to  the  requirements  of 
the  1989  edition  of  the  ASME  Section  XI 
Code  provides  a  regulatory  acceptable  and 
adequate  level  of  assurance  that  the  integrity 
of  the  pipe  will  be  maintained.  By  not 
referencing  a  specific  Code  edition  in  the 
Technical  Specifications,  our  examinations 
for  pipe  in  the  augmented  inspection 
program  will  consistently  be  performed  to 
the  Code  of  record,  consistent  with  the 
requirements  [of]  10  CFR  50.55a. 
Consequently,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  are  not  increased. 

2.  The  proposed  Technical  Specifications 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  firom  any 
accident  previously  evaluated. 

As  noted  above,  the  proposed  change  is 
administrative  in  nature,  and  no  new 
accident  precursors  are  being  introduced. 
Since  the  augmented  inspection  program  will 
continue  to  be  performed  to  NRC  approved 
ASME  Section  XI  Code  i«quirements. 
adequate  assurance  is  provided  to  ensure  the 
integrity  of  the  pipe.  Consequently,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  Technical  Specifications 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Performing  weld  examinations  to  the  Code 
of  record  is  prudent,  consistent  with 
accepted  industry  and  regulatory 
requirements,  and  provides  adequate 
assurance  that  piping  integrity  will  be 
maintained.  The  use  of  a  general  ASME 
Section  XI  Code  reference  in  Technical 
Specification  4.15.B.1  is  consistent  with  the 
existing  wording  in  Technical  Specifications 
4.15.  A  and  C,  and  ensures  that  weld 
examinations  are  being  consistently 
performed  to  the  currently  approved  edition 
of  the  ASME  Section  XI  Code.  This  is  an 
administrative  change  and  as  such  does  not 
involve  a  significant  reduction  in  the  margin 
of  satiety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied.  The 


staff  notes  that  the  reissuance  of  three 
TS  pages  is  a  ptirely  administrative 
matter  which  involves  no  significant 
hazards  consideration  and  which  has 
been  considered  previously.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg. 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Mtak  Reinhart, 
Acting. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  Town  of  Two  Creeks, 
Manitowoc  County.  Wisconsin 

Dates  of  amendment  requests:  June  4, 
1996,  as  supplemented  August  5, 
September  26,  October  21,  November 
13,  November  20,  and  December  2, 
1996,  and  January  16,  March  5,  and 
March  20, 1997  (TSCR  188  and  189). 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  License  Nos.  DPR-24  and  DPR- 
27  to  add  commitments  for  control  room 
habitability  and  revise  Technical 
Specification  (TS)  Sections  15.1, 
"Definitions,"  15.2.1.  "Safety  Limit, 
Reactor  Core,"  15.2.3.  "Limiting  Safety 
System  Settings  and  Protective 
Instrumentation,"  Section  15.3.1, 
"Reactor  Coolant  System,"  15.3.4. 
"Steam  and  Power  Conversion  System," 
15.3.5,  "Instrumentation  System,  15.4.1, 
"Operational  Safety  Review,"  15.5.3, 
"Design  Features — Reactor,"  and  15.6.9. 
"Plant  Reporting  Requirements,"  and 
modify  the  bases  for  Section  15.2.2. 
"Safety  Limit,  Reactor  Coolant  System 
Pressure,"  and  Section  15.3. l.C, 
"Maximum  Coolant  Activity,"  to 
incorporate  changes  associated  with  the 
operation  of  Point  Beach  Nuclear  Plant 
(PBNP),  Unit  2,  with  replacement  steam 
generatore.  The  new  analyses  performed 
for  replacing  Unit  2  steam  generators 
resulted  in  changes  to  the  reactor  core 
safety  limits  and  protective 
instrumentation  setpoints  for  Unit  1  as 
well  as  Unit  2.  Calculations  are  based  on 
operation  at  either  2000  psia  or  2250 
psia  and  an  average  temperature  limit  of 
greater  than  or  equal  to  557  degrees 
Fahrenheit  and  less  than  or  equal  to 
573.9  degrees  Fahrenheit  New  dose 
calculations  were  performed  based  on 
new  setpoints  for  low-low  steam 
generator  water  level,  new  values  of 
primary  and  secondary  steam  generator 
volumes,  and  revised  accident  analyses 


for  steam  generator  tube  rupture,  main 
steam  line  break,  locked  rotor,  and 
control  rod  ejection.  Additional  license 
conditions  are  proposed  to  docimient 
the  commitments  made  to  improve 
habitability  of  the  control  room  so  that 
dose  limits  do  not  exceed  10  CFR  Part 
50,  Appendix  A,  General  Design 
Criterion  19,  without  relying  on  the  use 
of  potassiimi  iodide  pills  and/or  self- 
contained  breathing  apparattis.  The 
original  applications  were  previously 
noticed  in  the  Federal  Register  on  July 
3, 1996  (61  FR  34903  and  34904). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

(1)  The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  TS  changes  reflect  the 
replacement  of  steam  generators  at  PBNP. 
including  new  analyses  and  setpoints,  and  a 
different  standard  and  acceptance  criteria  for 
Dose  Equivalent  1-131.  The  propmsed 
setpoints  maintain  the  margin  to  safe 
of>eration  of  Unit  2  with  the  replacement 
steam  generators.  In  order  to  maintain  one  set 
of  safety  analyses  for  both  units,  the  analyses 
for  operation  of  Unit  2  with  the  replacement 
steam  generators  were  performed  to 
encompass  the  operation  of  Unit  1. 
Therefore,  the  proposed  changes  apply  to  the 
operation  of  both  units  and  maintain  the 
margin  of  safety  for  each.  The  staff 
indejjendently  p>erformed  an  evaluation  of 
the  dose  consequences  for  steam  generator 
tube  rupture,  main  steam  line  break,  locked 
rotor  accident,  and  a  rod  ejection  accident 
The  staff  determined  there  are  no  significant 
increases  in  dose  for  the  low  population  zone 
or  the  exclusion  area  boundary.  The  licensee 
had  not  previously  analyzed  these  accidents 
for  control  room  habitability.  As  a  result  of 
the  proposed  changes,  limiting  control  room 
doses  will  require  compensatory  measures, 
use  of  potassium  iodide  and  self-contained 
breathing  apparatus,  which  have  been 
previously  approved,  imtil  such  time  that  the 
control  room  ventilation  design  is  improved. 
The  commitments  to  improve  control  design/ 
operation  are  included  as  license  conditions. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Installation  of  new  steam  generators,  with 
a  small  increase  in  primary  side  volume  and 
new  setpoints  for  instrumentation,  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  setpoints 
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maintain  the  margin  to  safie  operation  of  Unit 
2  with  the  replacemeDt  steam  generators.  In 
order  to  maintain  one  set  of  safety  analyses 
for  both  units,  the  analyses  for  operation  of 
Unit  2  with  the  replacement  steam  generators 
were  performed  to  encompass  the  operation 
of  Unit  1.  Therefore,  the  proposed  changes 
apply  to  the  operation  of  both  units  and 
maintain  the  mazgin  of  safisty  for  each.  These 
changes  do  not  afflect  any  of  the  parameters 
or  conditions  that  contribute  to  initiation  of 
any  accidents.  Therefore,  the  proposed 
changes  will  not  create  the  possibility  of  a 
new  or  differant  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  The  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safiety. 

The  proposed  setpoints  maintain  the 
margin  to  safe  operation  of  Unit  2  with  the 
replacement  steam  generators.  In  order  to 
maintain  one  set  of  safety  analyses  for  both 
units,  the  analyses  for  operation  of  Unit  2 
with  replacement  steam  generators  «irere 
performed  to  encompass  the  operation  of 
Unit  1.  Therefore,  the  proposed  changes 
apply  to  the  operation  of  both  units  and 
maintain  the  margin  of  safety  for  each. 
Compensatory  measures  will  ensure  control 
room  doses  remain  within  the  dose 
guidelines  in  10  CFR  Part  50,  Appendix  A, 
General  Design  Criterion  19,  until  such  time 
as  the  control  ventilation  system  design/ 
operation  is  revised.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that  the 
three  standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff  proftoses  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street.  Two  Rivers,  Wisconsin 
54241. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts,  and 
Trowbridge.  2300  N  Street,  NW., 
Washington.  DC  20037. 

NBC  Project  Director:  John  N. 
Hannon. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-286  and  5O-301,  Point 
Beach  Power  Plant,  Unit  Nos.  1  and  2. 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request: 
September  30,  1996,  as  supplemented 
November  26,  and  December  12, 1996, 
February  13,  and  March  5. 1997  (TSCR 
192). 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  License  Nos.  DPR-24  and  DPR- 
27  to  add  commitments  for  control  room 
habitabitity  and  revise  Technical 
Specification  (TS)  Sections  15.3.3. 
"Emergency  Core  Cooling  System, 
Auxiliary  Cooling  Systems,  Air 
Recirculation  Fan  Coolers,  and 
Containment  Spray,"  TS  15.3.7, 
"Auxiliary  Electrical  Systems,"  15.5.2, 


"Design  Features-Containment,"  and 
associated  TS  Bases  to  reflect  proposed 
changes  to  the  limiting  conditions  for 
operation,  action  statements,  allowable 
outage  times,  and  design  specifications 
for  the  Point  Beach  Nuclear  Plant 
(PBNP)  TS  associated  with  the 
containment  accident  fan  coolers, 
service  water  equipment  (pumps  and 
piping),  component  cooling  water 
pumps,  and  normal  and  emergency 
power  supplies.  Specifically,  these 
proposed  changes  increase  the  number 
of  service  water  pumps  and  component 
cooling  water  pumps  required  to  be 
operable,  change  the  description  of  the 
service  water  system  to  define  three 
separate  loops,  modify  the  limiting 
conditions  for  operation  of  the 
containment  cooling  and  iodine  removal 
systems  and  the  component  cooling 
water  and  service  water  systems,  modify 
the  auxiliary  electrical  system 
requirements,  modify  the  associated  TS 
Bases,  and  change  the  design  value  for 
each  containment  ventilation/air  coolers 
from  55,600  Btu/sec  to  41,700  Btu/sec. 
The  original  application  was  previously 
noticed  in  the  Federal  Register  on 
November  19,  1996  (61  FR  58905). 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below. 

(1)  The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  involve  components 
currently  installed  in  the  fiM:ilitie8  and  reflect 
current  capabilities  of  this  equipment 
Increasing  the  number  of  service  water  and 
component  cooling  water  pumps  required  to 
be  ofterable,  changing  the  service  water 
header  definitions  and  modifying  the 
limiting  conditions  for  0[}eration  for  service 
water  and  comptonent  cooling  water,  and 
modifying  the  requirements  for  the  4160/480- 
volt  safeguards  buses  does  not  inaraase  the 
probabilities  of  any  accidents  currently 
evaluated  in  the  final  safety  analysis  report 
(FSAR).  The  probabilities  of  accidents 
previously  evaluated  in  the  FSAR  are  based 
on  the  probability  of  initiating  events  for 
these  accidents.  Initiating  events  for 
accidents  previously  evaluated  for  Point 
Beach  include:  Control  rod  withdrawal  and 
drop,  eves  (chemical  volume  and  control 
system)  malfunction  (boron  dilution),  startup 
of  an  inactive  reactor  coolant  loop,  reduction 
in  feedwater  enthalpy,  excessive  load 
increase,  losses  of  reactor  coolant  flow,  loss 
of  external  electrical  load,  loss  of  normal 
(sedwatar,  lou  of  all  AC  po«ver  to  the 
auxiliaries,  turbine  overspeed,  fuel  handling 
accidents,  accidental  releases  of  waste  liquid 


or  gas,  steam  generator  tube  rupture,  steam 
pipe  rupture,  control  rod  ejection,  and 
primary  coolant  system  ruptures.  The  change 
to  the  heat  removal  capability  of  the 
containment  ventilation/air  coolera  from 
55,600  Btu/sec  to  41,700  Btu/sec  was 
evaluated  to  ensure  that  containment  design 
is  not  challenged.  Therefore,  the  proposed 
changes  do  not  affect  the  probability  of 
occurrence  or  the  consequences  of  any 
accident  previously  evaluated  in  the  FSAR. 
During  review  of  the  proposed  changes,  the 
staff  determined  that  other  changes  made  to 
the  operation  of  the  containment  spray 
system  and  the  control  room  ventilation 
design  and  operation  could  affect  the  doses 
associated  with  a  loss-of-coolant  accident 
The  staff  has  determined  that  there  is  no 
significant  increase  in  offsite  doses.  As  a 
result  of  the  proposed  changes  and  current 
plant  design,  limiting  control  room  doses 
will  require  compensatory  measures,  use  of 
potassium  iodide  and  self-contained 
breathing  apparatus,  which  have  been 
previously  approved,  until  such  time  that  the 
control  room  ventilation  design/operation  is 
improved.  The  commitments  to  improve 
control  design/operation  are  included  as 
license  conditions. 

(2)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  difSsrent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  introduce 
any  new  accidents  from  any  previously 
evaluated.  Failures  for  the  systems  affected 
by  the  proposed  changes,  service  water 
system,  component  cooling  water  system, 
containment  ventilation/air  cooling  units, 
and  the  4160/480-voit  safeguards  buses  are 
factored  into  the  accident  analyses  included 
in  the  FSAR.  No  new  or  diffiarent  kinds  of 
accidents  are  created  since  no  new  or 
different  accident  initiatore  or  sequences  are 
involved.  Therefore,  these  proposed  changes 
do  not  create  the  {>ossibiIity  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  in  the  Point  Beach 
FSAR. 

(3)  The  proposed  changes  do  not  involve 
a  significant  nsduction  in  a  margin  of  safety. 

The  proposed  changes  provide  the 
appropriate  limiting  conditions  for  operation, 
action  statements,  allowable  outage  times, 
and  design  specifications  for  service  water, 
component  cooling  water,  containment 
cooling,  and  normal  and  emergency  power 
supplies.  This  ensures  that  the  safiety  systems 
that  protect  the  reactor  and  containment  will 
operate  as  required.  The  impact  of  changes  to 
design  and  operation  of  affected  systems  do 
not  affect  the  reactor  and  containment 
design.  Therefore,  the  margins  of  safety  for 
Point  Beach  are  not  being  reduced  because 
the  design  and  operation  of  the  reactor  and 
contaiiunent  are  not  being  changed  and  the 
safety  systems  and  limiting  conditions  of 
operation  for  these  safiety  systems  that 
provide  their  protection  that  are  being 
changed  will  continue  to  meet  the 
requirements  for  accident  mitigation  for 
PBhfP.  Compensatory  measures  wUl  ensure 
control  room  doses  remain  within  the  dose 
guidelines  in  10  CFR  Part  50,  Appendix  A. 
General  Design  Criterion  19,  until  such  time 
as  the  control  ventilation  system  design/ 
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operation  is  revised.  Therefore,  the  proposed 
changes  will  not  create  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  N. 
Hannon. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operatmg 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circimistances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50^13  and  50-414,  CaUwba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  March  7, 
1997. 

Description  of  amendment  request: 
The  proposed  amendments  woudd 
revise  Technical  Specification  3/4.7.1.6 
and  Section  15.6.3  of  the  Updated  Final 
Safety  Analysis  Report  to  require  four 
instead  of  three  steam  generator 
pressure  operated  relief  valves  operable. 

Date  of  publication  of  individual 
notice  in  Federal  Register  March  13, 
1997  (62  FR  11931). 

Expiration  date  of  individual  notice: 
April  14, 1997. 

Loca7  Public  Document  Room 
location:  York  Coimty  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina. 


Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Unit  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request:  March 
17, 1997. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  modify  the  Design  Featiu*es 
Section  5.3.1  of  the  Technical 
Specifications  to  reflect  the  Atriimi-10 
design  and  would  include  a  Siemens 
Power  Corporation  topical  report 
reference  in  Section  6.9.3.2  to  reflect 
mechanical  design  criteria  for  this  fuel. 
This  change  would  allow  this  fuel  to  be 
loaded  and  maintained  in  the  core  only 
imder  Condition  5,  (refueling). 

Date  of  publication  of  individual 
notice  in  Federal  Register  March  25, 
1996  (62  FR  14167). 

Expiration  date  of  individual  notice: 
April  24, 1997. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre,  PA  18701. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  1,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opporttmity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 


For  further  details  with  res{>ect  to  the 
action  see  (1)  The  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Conunission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L         ' 
Street,  NW.,  Washington,  DC,  and  at  the  j 
local  public  docimient  rooms  for  the        I 
particular  facilities  involved.  I 

Arizona  Public  Service  Company,  et  al.,! 
Docket  Nos.  STN  50-528,  STN  50-529.  I 
and  STN  50-530,  Palo  Verde  Nuclear  | 
Generating  Station,  Units  1,  2,  and  3,  { 
Maricopa  County,  Arizona  j 

Date  of  application  for  amendments:  i 
May  2,  1995,  as  supplemented  by  letter  ' 
dated  March  7,  1996. 

Brief  description  of  amendments: 
These  amendments  modify  the  licenses  ! 
to  authorize  incorporation  in  the  , 

Updated  Final  Safety  Analysis  Report  | 
(UFSAR)  of  certain  changes  to  the  i 

description  of  the  facilities  involving  a  I 
revised  large-break  loss  of  coolant  | 

accident  (LOCA)  analysis  that  addresses ' 
a  previously  unanalyzed  release  path  , 
throtigh  the  steam  generators  to  the  i 
atmosphere.  i 

Date  of  issuance:  March  17,  1997.         I 

Effective  date:  March  17, 1997,  to  be 
implemented  within  60  days  of  | 

issuance.  { 

Amendment  Nos.:  Unit  1 — 111;  Unit 
2—103;  Unit  3—83. 

Facility  Operating  License  Nos.  NPF-  \ 
41,  NPF-51,  and  NPF-74:  The  | 

amendments  revised  the  Operating  i 

Licenses  and  Updated  Final  Safety  ' 

Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register  December  6,  1995  (60  FR 
62487).  The  March  7, 1996,  I 

supplemental  letter  provided  additional 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the    ' 
amendments  is  contained  in  a  Safety        i 
Evaluation  dated  March  17, 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  1221 
N.  Central  Avenue,  Phoenix,  Arizona 
85004. 

Carolina  Power  &  Light  Company,  et       j 
al..  Docket  No.  50-400,  Shearon  Harris    I 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina  | 

Date  of  application  for  amendment: 
January  29, 1997,  as  supplemented 
February  6,  and  February  21, 1997. 

Brief  description  of  amendment:  The  I 
amendment  adds  a  new  Technical 
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Specification  3.0.5  to  provide  guidance 
for  returning  equipment  to  service 
under  administrative  controls  for  the 
sole  purpose  of  performing  testing  to 
demonstrate  operability. 

Date  of  issuance:  March  17, 1997. 

Effective  date:  March  17, 1997. 

Amendment  No.:  69. 

Facility  Operating  License  No.  NPF- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  12. 1997  (62FR6569). 

The  February  6,  and  February  21, 
1997  letters  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  17, 1997. 

No  significant  hazards  consideration 
coQunents  received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Carolina  Power  &  Li^t  Company,  et 
al.,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
January  10,  1997,  as  supplemented 
January  31,  February  20,  and  March  3, 
1997. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  4.8.1.1.2  to  clarify 
pressure  testing  requirements  for  the 
isolable  and  non-isolable  portions  of  the 
diesel  fuel  oil  piping. 

Date  of  issuance:  March  19, 1997. 

Effective  date:  March  19, 1997. 

Amendment  No.:  70. 

Facility  Operating  License  No.  NPF- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  5, 1997  (62  FR  5490). 
The  January  31.  February  20,  and  March 
3,  1997,  letters  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  19,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 


Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  CaUwba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina. 

Date  of  application  for  amendments: 
November  4,  1996  and  supplemented 
February  5, 1997. 

Brief  description  of  amendments:  The 
amendments  revise  'Technical 
Specification  Section  4.7.13. l.c  to 
eliminate  the  requirement  that  the  18- 
month  Standby  Shutdown  System 
diesel  generator  inspection  be 
performed  only  during  shutdown  of- 
both  reactors. 

Date  of  issuance:  March  13,  1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  Unit  1 — 157 — Unit 
2—149. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  E)ecember  4, 1996  (61  FR 
64383]  The  supplemental  letter  dated 
February  5, 1997,  provided  additional 
information  that  did  not  change  the 
scope  of  the  November  4,  1996, 
application  and  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  13, 1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  5O-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
January  13,  1997. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  so  that  the  containment 
integrated  leak  rate  Type  A  testing  will 
now  be  performed  consistent  with  the 
revised  10  CFR  Part  50,  Appendix  J, 
Option  B,  by  referring  to  Regulatory 
Guide  1.163,  "Performance-Based 
Containment  Leak-Test  Program."  No 
changes  to  implement  Option  B  for  the 
Type  B  and  Type  C  tests  were  requested 
by  the  licensee  at  this  time. 

Date  of  issuance:  March  21, 1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  Unit  1 — 173 — Unit 
2—155. 


Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register;  February  12. 1997  (62  FR 
6575)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  21, 1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  J.  Murrey  Atkins  Library, 
University  of  North  Carolina  at 
Charlotte,  9201  University  City 
Boulevard,  North  Carolina  28223-0001. 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
February  15,  1996,  as  supplemented  by 
letter  dated  February  18, 1997. 

Brief  description  of  amendments:  The 
amendments  add  operability  and 
surveillance  requirements  regarding 
operation  and  testing  of  the  Keowee 
Hydro  Station  to  the  Oconee  Technical 
Specifications. 

Date  of  Issuance:  March  20, 1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days.  Implementation  shall  include 
revision  of  the  Selected  Licensee 
Commitment  manual  to  incorporate  the 
Keowee  Hydro  units'  commercial  power 
operating  restrictions  curves  in 
accordance  with  the  application  for  the 
amendments. 

Amendment  Nos.:  Unit  1 — 222;  Unit 
2—222;  Unit  3—219. 

Facility  Operating  License  Nos.  DPR- 
38.  DPR-47,  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  27, 1996  (61  FR  13523) 
The  February  18,  1997,  letter  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  February  15, 
1996,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  20, 1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691. 
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Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Munidpal  Electric 
Authority  of  Georgiet  City  of  Dalton, 
Geoi^gia,  Docket  Noe..  50-321  and  50- 
366.  Edwin  L  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County,  Georgia 

Date  of  application  for  amendments: 
September  18, 1992,  as  supplemented 
October  6,  8, 15,  23,  and  November  13 
and  20,  1992,  March  5,  May  24,  June  10, 
and  December  20, 1993,  April  6  and  July 
28, 1995,  and  September  11,  October  1, 
December  13,  19  and  23, 1996. 

Brief  description  of  amendments:  The 
amendments  modify  the  Facility 
Operating  Licenses,  Technical 
Specifications,  Environmental 
Protection  Plan,  and  Antitrust 
conditions  to  add  Southern  Nuclear 
Oi>erating  Company,  Inc.,  as  operator  of 
the  facilities,  with  exclusive 
responsibility  and  control  over  its 
physical  construction,  operation,  and 
maintenance.  The  antitrust  license 
conditions  divorce  Southern  Nuclear 
fitjm  marketing  or  brokering  power  or 
energy  from  the  Hatch  Plant  and  holds 
Georgia  Power  Company  accountable  for 
the  actions  of  its  agent,  Southern 
Nuclear,  to  the  extent  Southern 
Nuclear's  actions  contravene  the  Hatch 
antitrust  license  conditions.  An  Order 
Approving  Southern  Nuclear  Operating 
Company,  Incorporated,  As  Exclusive 
Operator  was  included  along  with  the 
issuance  of  the  amendments. 

Date  of  issuance:  March  17, 1997. 

Effective  date:  To  be  implemented 
within  60  days  of  the  date  of  issuance. 

Amendment  Nos.:  203  and  144. 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5:  Amendments  revised  the 
Technical  Specifications  and  Operating 
Licenses. 

Date  of  initial  notice  in  Federal 
Register:  October  14, 1992  (57  FR 
47131).  The  October  6,  8,  15,  23,  and 
November  13  and  20, 1992,  March  5, 
May  24,  June  10,  and  December  20, 
1993,  April  6  and  July  28,  1995,  and 
September  11,  October  1,  December  13, 
19  and  23, 1996,  letters,  did  not  change 
the  scope  of  the  September  18, 1992, 
application  and  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  17, 1997,  and  an  Environmental 
Assessment  dated  October  27, 1992. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513. 


Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Geoi^a,  Docket  Nos.  50-321  and  50- 
366,  Edwin  L  Hatch  Nuclear  Plant. 
Units  1  and  2.  Appling  County.  Georgia 

Date  of  application  for  amendments: 
October  7, 1996. 

Brief  description  of  amendments:  The 
amendments  revise  Surveillance 
Requirements  (SRs)  3.1.7.7  and  3.4.3.1, 
and  Limiting  Conditions  for  Operation 
3.4.3,  3.5.1.  and  3.6.1.6  to  increase  the 
nominal  mechanical  pressure  relief 
setpoints  for  all  of  the  11  safety/relief 
valves  (SRVs)  to  1150  psig  and  allow 
operation  with  one  SRV  and  its 
associated  functions  inoperable.  The 
change  will  reduce  the  potential  for  SRV 
pilot  leakage  and  the  potential  for  forced 
outages  due  to  an  inoperable  SRV 
diuing  a  fuel  cycle. 

Date  of  issuance:  March  21, 1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  for  Unit  1 
prior  to  startup  fi^m  its  refueling  outage 
scheduled  for  fall  1997;  and  for  Unit  2 
prior  to  startup  from  its  refueling  outage 
ciurently  scheduled  for  March  15, 1997. 

Amendment  Nos.:  204  and  145. 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  2,  1997  (62  FR  129). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  21, 1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513. 

Georgia  Po%irer  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50- 
366,  Edwin  L  Hatch  Nuclear  Plant. 
Units  1  and  2,  Appling  County,  Georgia 

Ekite  of  application  for  amendments: 
October  29,  1996,  as  supplemented 
February  19, 1997. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  associated  with  the 
installation  of  a  digital  Power  Range 
Neutron  Monitoring  system. 

Date  of  issuance:  March  21, 1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  for  Unit  1 
prior  to  Its  startup  from  the  fall  of  1997 
refueling  outage;  and  implemented  for 
Unit  2  prior  to  its  startup  from  the 
spring  of  1997  refueling  outage. 

Amendment  Nos.:  205  and  146. 


Facility  Operating  License  Nos.  DPR- 
57  and  A/PF-5;  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  2, 1997  (62  FR  130). 
The  February  19, 1997,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  21,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive.  Baxley, 
Georgia  31513. 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nuclear 

Date  of  application  for  amendment: 
November  27, 1996  {JSCR  232). 

Brief  description  of  amendment:  The 
amendment  changes  the  acceptance 
criteria  for  the  individual  cell  voltage 
from  2.0v  to  2.09v,  the  frequency  for 
battery  specific  gravities  to  implement 
the  recommendations  of  IEEE  450-1995, 
deletes  surveillance  4.7.B.4.d,  and  adds 
a  clarifing  phrase  "while  on  a  float 
charge ..."  where  appropriate. 

Date  of  Issuance:  March  24,  1997. 

Effective  date:  March  24, 1997. 

Amendment  No.:  189. 

Facility  Operating  License  No.  DPR- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  12, 1997  (62  FR 
6576)  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safefy  Evaluation  dated 
March  24,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  SUtion,  Unit 
No.  1,  Washington  Counfy,  Nebraska 

Date  of  amendment  request: 
November  20,  1996,  as  supplemented  by 
letters  dated  February  20, 1997,  and 
March  25,  1997. 

Brief  description  of  amendment:  The 
amendment  revises  Section  5.2  of  the 
Fort  Calhoun  Station  technical 
specifications  to  relocate  controls  for 
working  hours  to  the  Updated  Safety 
Analysis  Report. 

Date  of  issuance:  March  27, 1997. 

Effective  date:  March  27, 1997. 

Amendment  No.:  181. 
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Facility  Operating  License  No.  DPR- 
40:  AmendmeQt  revised  the  Technical 
Specifications  and  operating  license. 

Date  of  initial  notice  in  Feideral 
Register.  January  2, 1997  (62  FR  131) 
The  February  20.  1997,  and  March  25. 
1997,  supplemental  letters  provided 
additiooal  clarifying  information  that 
did  not  change  the  portion  of  the  initial 
no  significant  hazards  consideration 
determination  that  addressed  this 
proposed  change. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  27, 1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:^.  Dale  Qark  Library,  215 
South  15th  Street.  Omaha.  Nebraska 
68102. 

Public  Serrice  Electric  ft  Gas  Company. 
Dockat  No.  50-354.  Hope  Creek 
Generatiag  Station,  Salam  County.  New 
Jersey 

Date  of  application  for  amendment: 
January  11, 1996,  as  supplemented  by 
letters  dated  February  26.  May  22,  June 
27,  July  12.  December  23.  1996.  and 
March  17.  1997 

Brief  description  of  amendment:  The 
amendments  revise  Section  6.0 
(Administrative  Controls)  of  the  Hope 
Creek  TS  to:  (1)  Relocate  the 
requirements  of  Section  6.5  (Station 
Operations  Review  Committee,  Nuclear 
Safety  Review  and  Audit,  and  Technical 
Review  and  Control)  to  the  Quality 
Assurance  Program,  (2)  replace  specific 
management  titles  with  generic 
management  functional  positions,  (3) 
change  Operating  Engineer  to  Assistant 
Operations  Manager.  (4)  require  a  Senior 
Reactor  Operator  license  be  held  by 
either  the  Operations  Manager  or  one  of 
the  Assistant  Operations  Managers,  and 
(5)  correct  some  typographical  errors  in 
Section  6.0. 

Date  of  issuance:  March  21, 1997. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days. 

Amendment  No.:  97. 

Facility  Operating  License  No.  NFF- 
57:  This  amendment  revised  the 
Technical  Specifications  and  the 
license. 

Date  of  initial  notice  in  Federal 
Register  February  14, 1996  (61  FR 
5817). 

The  supplemental  letters  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination  nor  the  original  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  21, 1997. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  BrtMdway,  Pennsville,  New  Jersey 
08070. 

Public  Service  Electric  ft  Gas  Company. 
Docket  No.  50-354,  Hope  Creek 
Generating  Station.  Salem  County.  New 
Jersey 

Date  of  application  for  amendment: 
October  25,  1996,  as  supplemented  by 
letters  dated  December  4, 1996,  and 
January  24,  1997. 

Brief  description  of  amendment:  This 
amendment  changes  Hope  Creek 
Technical  Specification  (TS)  3/4.1.3.5. 
"Control  Rod  Scram  Accumulator,"  in 
order  to:  1)  Permit  a  separate  entry  into 
a  TS  action  statement  for  each 
inoperable  control  rod;  2)  provide  more 
specific  applicability  for  required 
actions  in  Operational  Condition  1  or  2 
with  one  inoperable  control  rod  scram 
accimiulator  (reactor  pressure  of  >  900 
psig  would  be  specified);  3)  provide 
more  specific  actions  (verify  charging 
water  pressure)  for  two  or  more 
inoperable  control  rod  scram 
accumulators  when  reactor  pressure  is  > 
900  psig;  4)  provide  more  specific 
actions  when  reactor  pressiuv  is  <  900 
psig  and  one  or  more  control  rod  scram 
accumulators  are  inoperable  (verify 
insertion  of  control  rods  associated  with 
inoperable  accumulators  and  verify  that 
charging  water  header  pressure  is  >  940 
psig);  5)  provide  specific  actions  in 
Operational  Condition  5  with  one  or 
more  withdrawn  control  rods 
inoperable:  and  6)  eliminate  the 
requirements  to  perform  an  18-month 
channel  functional  test  of  the  leak 
detectors  and  the  18-month  chaimel 
calibration  of  the  pressure  detectors. 

Date  of  issuance:  March  26,  1997. 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  60  days. 

Amendment  No.:  98. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  4.  1996  (61  FR 
64394)  The  December  4.  1996,  and 
January  24,  1997.  supplements  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  26,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070. 


Public  Service  Electric  ft  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
amd  2.  Salon  Counfy.  New  Jersey 

Date  of  application  for  amendments: 
January  11, 1996,  as  supplemented  by 
letters  dated  February  26.  May  22.  June 
27.  July  12.  December  23. 1996,  and 
March  17,  1997. 

Brief  description  of  amendments:  The 
amendments  revise  Section  6.0 
(Administrative  Controls)  of  the  Salem 
TS  to:  1)  relocate  the  requirements  of 
Section  6.5  (Station  Operations  Review 
Committee,  Nuclear  Safefy  Review  and 
Audit,  and  Technical  Review  and 
Control)  to  the  Quality  Assurance 
Program,  2)  replace  specific 
management  titles  with  generic 
management  functional  positions,  3) 
change  Operating  Engineer  to  Assistant 
Operations  Manager,  4)  require  a  Senior 
Reactor  Operator  license  be  held  by 
either  the  Operations  Manager  or  one  of 
the  Assistant  Operations  Managers,  and 
5)  correct  some  typographical  errors  in 
Section  6.0. 

Date  of  issuance:  March  21, 1997. 

Effective  date:  Both  units,  as  of  date 
of  issuance,  to  be  implemented  within 
60  days. 

Amendment  Nos.:  192  and  175. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  Technical  Specifications  and 
the  license. 

Date  of  initial  notice  in  Federal 
Register  February  14,  1996  (61  FR 
5818)  The  supplemental  letters 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  nor  the  original  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  21. 1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway.  Salem,  New  Jersey 
08079. 

Southern  Nuclear  Operating  Company, 
Inc.,  Dockat  Nos.  50-348  Joseph  M. 
Farley  Nuclear  Plant.  Unit  1.  Houston 
County.  Alabama 

Date  of  amendment  request: 
December  26, 1997,  as  supplemented  by 
letter  dated  February  6,  March  7,  and 
March  21,  1997. 

Brief  Description  of  amendment:  The 
amendment  changes  Technical 
Specification  3/4.4.6,  "Steam 
Generators"  and  associated  Bases  to 
implement  the  voltage-based  alternate 
repair  criteria  for  steam  generator  tubes 
in  Farley  Unit  1  in  accordance  with 
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Generic  Letter  95-05,  "Voltage-Based 
Repair  Criteria  for  Westinghouse  Steam 
Generator  Tubes  Affected  by  Outside 
Diameter  Stress  Corrosion  Cracking." 

Date  of  issuance:  Maich  24,  1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No. ;  1 24. 

Facility  Operating  License  Nos.  NPF- 
2  and  NPFS:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  29,  1997  (62  FR  4353) 
By  letter  dated  February  6.  1997,  the 
licensee  submitted  additional 
information  to  clarify  the  changes  to  the 
proposed  repair  criteria,  which  did  not 
change  the  scope  of  the  December  26, 
1996,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  March  24,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Houston- Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Do  than,  Alabama 
36302. 

Southern  Nuclear  Operating  Company. 
Inc.,  Docket  Nos.  50-348  and  50-364. 
Joseph  M.  Farley  Nuclear  Plant,  Units 

1  and  2,  Houston  County,  Alabama 

Date  of  amendments  request:  January 
10,  1997.  as  supplemented  by  letter 
dated  February  24. 1997. 

Brief  Description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TS)  to  incorporate  the 
latest  revised  topical  reports  governing 
the  installation  of  laser  welded  steam 
generator  tube  sleeves.  In  addition,  the 
reference  to  a  one-cycle  implementation 
of  L*.  which  expired  at  the  last  Unit  2 
outage  was  deleted  bom  the  Unit  2  TS. 

Date  of  issuance:  March  24, 1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  125  and  119. 

Facility  Operating  License  Nos.  NPF- 

2  and  NPF-6:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  29,  1997  (62  FR  4355) 
The  February  24,  1997,  letter  provided 
clarifying  information  that  did  not 
change  the  original  application  and  the 
initial  proposed  no  significant  hazards 
consideration  determination  published 
in  the  Federal  Register  on  January  29, 
1997  (62  FR  4355). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  24, 1997. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Ofiice  Box  1369,  Dothan,  Alabama 
36302. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units 

1  and  2,  Houston  County,  Alabama 

Date  of  amendments  request: 
September  30, 1996. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specifications  (TS)  3/4.1.1.1,  3/4.1.1.2, 
3/4.1.1.3,  3/4.1.3.5,  3.1.3.6,  3.2.1.  3.2.2 
and  3.2.3  and  associated  Bases  to 
remove  certain  cycle-specific  parameter 
limits  from  the  TS  and  relocate  them  to 
the  Core  Operating  Limits  Report. 

Date  of  issuance:  March  25,  1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  for  Unit  1 
prior  to  entry  into  Mode  5  foUovdng  the 
next  scheduled  refueling  outage,  which 
should  begin  in  March  1997;  for  Unit  2 
prior  to  entry  into  Mode  5  following  the 
refueling  outage  scheduled  to  begin  in 
March  1998. 

Amendment  Nos.:  126  and  120. 

Facility  Operating  License  Nos.  NPF- 

2  9hd  NPF-8:  Amendments  revise  the 
Technical  Specifications  and  License 
Conditions. 

Date  of  initial  notice  in  Federal 
Register:  November  6. 1996  (61  FR 
57491)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  25,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library.  212  W.  Burdeshaw  Street,  Post 
OfBce  Box  1369,  Dothan.  Alabama 
36302. 

Southern  California  Edison  Company, 
et  al.,  Docket  No.  50-362,  San  Onofire 
Nuclear  Generating  Station,  Unit  No.  3, 
San  Diego  County,  California 

Date  of  application  for  amendment: 
February  18,  1997,  as  supplemented  by 
letter  dated  February  21.  1997. 

Brief  description  of  amendment:  The 
amendment  defers  implementation  of 
Surveillance  Requirement  3.3.5.6  of 
Technical  Specifcation  3.3.5. 
"Engineered  Safety  Features  Actuation 
System  (ESFAS)  Instrumentation."  imtil 
the  next  SONGS  Unit  3  shutdown, 
which  will  be  no  later  than  the 
upcoming  Cycle  9  refueling  outage 
(currently  scheduled  for  April  12, 1997). 

Date  of  issuance:  March  17,  1997. 

Effective  date:  March  17, 1997. 


Amendment  No.:  127 

Facility  Operating  License  No.  NPF- 
15:  The  amendments  revised  the 
Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (62  FR  9001  dated 
Fetffuary  27, 1997).  The  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received.  The  notice  also  provided  for 
an  opfKjrtunity  to  request  a  hearing  by 
March  31,  1997,  but  indicated  that  if  the 
Commission  makes  a  final  no  significant 
hazards  consideration  determination 
any  such  hearing  would  take  place  after 
issuance  of  the  amendment.  The 
February  21, 1997.  letter  provided 
additional  clarifying  information  and 
did  not  change  the  original  no 
significant  hazards  consideration 
determination.  The  Conunission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  17,  1997. 

Attorney  for  licensee:  Douglas  K. 
Porter,  Esquire,  Southern  California 
Edison  Company,  P.  O.  Box  800, 
Rosemead,  California  91770. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.  O.  Box  19557.  Irvine. 
California  92713. 

Toledo  Edison  Company.  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County. 
Ohio 

Date  of  application  for  amendment: 
February  14,  1997. 

Brief  description  of  amendment:  This 
amendment  revises  'Technical 
Specification  (TS)  Section  3/4.5.2. 
"Emergency  Core  Cooling  Systems. 
ECCS  Subsystems— T.vg  >  280''F." 
Surveillance  requirement  4. 5. 2. f  would 
be  modified  to  state  that  opening  and 
closing  of  the  inspection  port  on  the 
watertight  enclosure  for  the  decay  heat 
valve  pit  would  not  require  this 
surveillance  procedure  to  be  performed. 
This  amendment  also  revises  the 
applicable  TS  bases. 

Date  of  issuance:  March  24,  1997. 

Effective  date:  Immediately,  and  shall 
be  implemented  no  later  than  120  days 
after  issuance. 

Amendment  No.:  215. 

Facility  Operating  License  No.  NPFS: 
Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration  (NSHC):  Yes  (62  FR  8783 
dated  February  26,  1997).  The  notice 
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provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  NSHC  determination.  No 
conunents  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  March  30,  1997, 
but  indicated  that  if  the  Commission 
makes  a  final  NSHC  determination,  any 
such  hearing  would  take  place  after 
issuance  of  the  amendment. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  and  final  determination 
of  NSHC  are  contained  in  a  Safety 
Evaluation  dated  March  24,  1997. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington.  DC  20037. 

Local  Public  Document  Room 
location:  University  of  Toledo,  William 
Carlson  Library.  Government 
£)ocuments  Collection,  2801  West 
Bancroft  Avenue,  Toledo,  Ohio  43606. 

United  States  Department  of  Commerce, 
Natioaal  Institute  of  Standards  and 
Technology,  Docket  No.  50-184,  NIST 
Test  Reactor 

Date  of  application  for  amendment: 
January  17,  1997. 

Brief  description  of  amendment:  Tins 
amendment  revises  the  Technical 
Specifications  to  change  the  name  of  the 
Reactor  Radiation  Division  to  the  NIST 
Center  for  Neutron  Research  and  the 
Chief,  Radiation  Division  to  Director, 
NIST  Center  for  Neutron  Research. 

Date  of  issuance:  March  31,  1997. 

Effective  date:  March  31. 1997. 

Amendment  No.:  8. 

Amended  Facility  License  No.  TR-5: 
This  amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26, 1997  (62  FR 
8801).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  31, 1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  N/A. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 


amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
conmient,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to        ^ 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  cunendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  fiom  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 


The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments,  ff  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  The  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Stieet,  NW..  Washington,  DC.  and  at  the 
local  public  document  room  for  the 
particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By  May 
9, 1997,  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Sti«et,  NW.,  Washington,  DC  and 
at  the  local  public  document  room  for 
the  particular  facility  involved.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition:  and  the  Secretary  or  the 
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designated  Atomic  Safaty  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particidarity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shoiild  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nattire  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  ccmtention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  coder  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conmiission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Stieet.  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days,  of  the  notice 
period,  it  is  requested  that  the  petitioner 
prompUy  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Nimiber  N1023  and  the 
following  message  addressed  to  (Project 
Director)-,  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petitioii 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-001.  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  vrill  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
December  27,  1996,  as  supplemented  by 
letter  dated  March  18, 1997. 

Brief  description  of  amendments:  The 
amendments  modify  the  licenses  to 
authorize  incorporation  of  certain 
changes  to  the  description  of  the 
facilities  involving  o&ite  power  sources 


into  the  Updated  Final  Safety  Analysis 
Report  (UFSAR)  for  the  Palo  Verde 
Nuclear  Generating  Station  (PVNGS). 

Date  of  issuance:  March  26,  1997. 

Effective  date:  March  26,  1997.  to  be 
implemented  within  60  days  of  the  date 
of  issuance. 

Amendment  Nos.:  Unit  1 — 112;  Unit 
2—104;  Unit  3—84. 

Facility  Operating  License  Nos.  NPF- 
41.  NPF-51.  and  NPF-74:  The 
amendments  revised  the  operating 
licenses  and  the  Updated  Final  S^ety 
Analysis  Report. 

Public  comments  requested-as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Conmiission's  related  evaluation 
of  the  amendments,  finding  of 
emergency  circumstances,  and  final 
determination  of  no  significant  hazards 
consideration  are  contained  in  a  Safety 
Evaluation  dated  March  26. 1997. 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel. 
Arizona  Public  Service  Company,  P.O. 
Box  53999.  Mail  Station  9068.  Phoenix, 
Arizona  85072-3999. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  1221 
N.  Central  Avenue.  Phoenix,  Arizona 
85004. 

NHC  Pro/ect  Director.  William  H. 
Bateman. 

Conunonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
March  26, 1997.  as  supplemented  on 
March  27. 1997. 

Brief  description  of  amendments:  The 
proposed  amendments  provided  (l)  An 
evaluation  of  the  Unreviewed  Safety 
Question  (USQ)  involving  the  control 
room  operator  dose  resulting  fiom  error 
in  the  secondary  contaiiiment  volimie. 
(2)  a  change  in  Technical  Specification 
(TS)  4.7.P.2.b  and  4.7.P.3  values  for  the 
allowed  methyl  iodide  penetration  for 
the  standby  gas  treatment  charcoal 
adsoitiers,  and  (3)  change  of  TS  5.2.C  to 
reflect  the  new  calculated  free  voliune 
of  the  secondary  containment 

Date  of  Issuance:  March  27. 1997. 

Effective  date:  March  27,  1997. 

Amendment  Nos.:  175,  171. 

Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30:  The  amendments 
revised  the  Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of 
emergency  circumstances  and  final 
determination  of  no  significant  hazards 
consideration  are  contained  in  a  Safety 
Evaluation  dated  March  27, 1997. 
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Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  ^4ational  Plaza,  Chicago,  Illinois 
60603. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

NRC  Project  Director:  Robert  A.  Capra. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  application  for  amendments: 
January  29,  1997,  as  supplemented 
February  11, 12,  March  7,  10, 11, 19. 
and  20.  1997. 

Brief  description  of  amendments:  The 
amendments  authorize  Northern  States 
Power  Company  to  continue  operation 
of  Prairie  Island  Units  1  and  2  on  an 
interim  basis,  through  the  incorporation 
of  three  license  conditions  into  its 
licenses,  until  a  seismically  qualified 
emergency  cooling  water  source  is 
provided  that  will  provide  the  basis  to 
extend  the  time  for  operator  post- 
seismic  cooling  water  load  management. 
This  could  be  done  either  through  a 
seismic  evaluation  of  the  intake  canal, 
physical  modifications  to  the  intake 
canal  or  plant,  or  some  combination  of 
the  two. 

Date  of  issuance:  March  25,  1997. 

Effective  date:  March  25.  1997,  with 
implementation  of  License  Condition  1 
prior  to  Unit  2  entering  Mode  2,  with 
implementation  of  the  requirements  of 
License  Condition  2  by  ]\Ay  1, 1997,  and 
December  31,  1998,  and  with 
implementation  of  License  Condition  3 
at  the  next  updated  safety  analysis 
report  update  following  completion  of 
License  Condition  2,  but  no  later  than 
June  1,  1999. 

Amendment  Nos.:  128  and  120. 

Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60:  Amendments  revised 
the  licenses. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration  (NSHC):  Yes  (62  FR  5857 
dated  February  7,  1997).  This  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  NSHC  determination.  The 
notice  also  provided  for  an  opportiuiity 
to  request  a  hearing  by  March  10,  1997, 
but  indicated  that  if  the  Commission 
makes  a  final  NSHC  determination,  any 
such  hearing  would  take  place  after 
issuance  of  the  amendments.  Because  of 
the  significant  revisions  to  the  licensee's 
original  application,  NRC  also 
published  a  public  notice  of  the 
proposed  amendments,  issued  a 
proposed  finding  of  no  significant 


hazards  consideration,  and  requested 
that  any  comments  on  the  proposed 
finding  be  provided  to  the  staff  by  close 
of  business  on  March  20, 1997.  The 
notice  was  published  in  the  St  Paul 
Pioneer  Press  on  March  15.  1997.  the 
Minneapolis  Star  Tribune  on  March  16, 
1997,  and  the  Red  Wing  Republican 
Eagle  on  March  17, 1997.  No  comments 
have  been  received.  The  Commission's 
related  evaluation  of  the  amendments, 
finding  of  exigent  circumstances,  and 
final  determination  of  NSHC  are 
contained  in  a  Safety  Evaluation  dated 
March  25,  1997. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts,  and  Trowbridge, 
2300  N  Street,  NW.  Washington.  DC 
20037. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library. 
Technology  and  Science  Department. 
300  Nicollet  Mall.  Minneapolis. 
Minnesota  55401 

NRC  Project  Director:  John  N. 
Hannon. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  April.  1997. 

For  the  Nuclear  Regulatory  Commission. 

lack  W.  Roe. 

Director,  Division  of  Reactor  Profects  HI/TV, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  97-8916  Filed  4  8  97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dociwt  No.  50-219.  Uc«nM  No.  DPR-iq 

Oyster  Creek  Nuclear  Generating 
Station;  Issuance  of  Rnai  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory 
Commission  (NRC).  has  granted  in  part 
and  denied  in  part  Petitions,  dated 
September  19, 1994,  and  supplemented 
by  a  letter  dated  December  13, 1994, 
submitted  by  Messrs.  Paul  Cunter  and 
William  deCamp,  Jr.  (Petitioners)  on 
behalf  of  Oyster  Creek  Nuclear  Watch, 
Reactor  Watchdog  Project,  and  Nuclear 
Information  and  Resource  Service. 
Petitioners  requested  that  the  NRC  take 
immediate  action  with  regard  to  Oyster 
Creek  Nuclear  Generating  Station 
(OCNGS)  operated  by  GPU  Nuclear 
Corporation  (GPU  or  licensee).  By  letter 
dated  December  13, 1994,  Petitioners 
supplemented  the  Petition  dated 
September  19. 1994. 

Specifically,  the  Petition  of  September 
19.  1994.  requested  that  the  NRC  (1) 
immediately  suspend  the  OCNGS 
operating  license  until  the  licensee 


inspects  and  repairs  or  replaces  all 
safisty-class  reactor  internal  component 
parts  subject  to  embrittlement  and 
cracking.  (2)  immediately  suspend  the 
OCNGS  operating  license  until  the 
licensee  submits  an  analysis  regarding 
the  synergistic  effects  of  through-wall 
cracking  of  multiple  safety -class 
components,  (3)  immediately  suspend 
the  OCNGS  operating  license  until  the 
licensee  has  analyzed  and  mitigated  any 
areas  of  noncompliance  with  regard  to 
irradiated  fuel  pool  cooling  as  a  single- 
unit  boiling  water  reactor  (BWR),  and 
(4)  issue  a  generic  letter  requiring  other 
licensees  of  single-unit  BWRs  to  submit 
information  regarding  fuel  pool  boiling 
in  order  to  verify  compliance  with 
regulatory  requirements,  and  to 
promptly  take  appropriate  mitigative 
action  if  the  unit  is  not  in  compliance. 

The  supplemental  Petition,  in 
addition  to  providing  more  information 
on  the  original  request,  requested  that 
the  NRC  (1)  suspend  the  OCNGS 
operating  license  until  the  Petitioners' 
concerns  regarding  cracking  are 
addressed,  including  inspection  of  all 
reactor  vessel  internal  components  and 
other  safety-related  systems  susceptible 
to  intergrauular  stress-corrosion 
cracking  and  completion  of  any  and  ail 
necessary  repairs  and  modification;  (2) 
explain  the  discrepancies  between  the 
response  of  the  NRC  staff  dated  October 
27,  1994,  to  the  Petition  of  September 
19,  1994,  and  time-to-boil  calculations 
for  the  FitzPatrick  plant;  (3)  require  GPU 
to  produce  documents  for  evaluation  of 
the  time-to-boil  calculation  for  the 
OCNGS  irradiated  fuel  pool;  (4)  identify 
redundant  components  that  may  be 
powered  from  onsite  power  supplies  to 
be  used  for  spent  fuel  pool  cooling  as 
qualified  Class  IE  systems;  (5)  hold  a 
public  meeting  in  Toms  River,  New 
Jersey,  to  permit  presentation  of 
additional  information  related  to  the 
Petition;  and  (6)  treat  the  Petitioners' 
letter  of  December  13,  1994,  as  a  formal 
appeal  of  the  denial  of  their  request  of 
September  19,  1994,  to  immediately 
suspend  the  OCNGS  operating  license. 

Tne  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  granted  requests 
(3),  with  the  exception  of  suspending 
OCNGS  operating  license  which  was 
previously  denied,  and  in  part  (4)  of  the 
Petition  of  September  19. 1994,  and 
requests  (2),  (3),  and  (4)  of  the 
supplemental  Petition  of  December  13. 
1994.  The  reasons  for  these  decisions 
are  explained  in  the  "Final  Director's 
Decision  Under  10  CFR  2.206:  (DD-97- 
08),  the  complete  text  of  which  follows 
this  notice.  'The  decision  and  the 
dociunents  cited  in  the  decision  are 
available  for  public  inspection  and 
copying  at  the  Commission's  Public 
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Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  Ocean  County  Library, 
Refierence  Department,  101  Washington 
Street,  Toms  Rivers,  NJ  08753. 

A  copy  of  this  Final  Director's 
Decision  will  be  filed  with  the  Secretary 
of  the  Commission  for  review  in 
accordance  with  10  CFR  2.206(c).  As 
provided  in  that  regulation,  the  decision 
will  contribute  the  final  action  of  the 
Commission  25  days  after  the  date  of  its 
issuemce,  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
decision  within  that  time. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  April  1997. 

Attachment:  DD  97-08 

Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

Final  Director's  Decision  Under  10  CFR 
2.206 

/.  Introduction 

By  a  Petition  submitted  pursuant  to 
10  CFR  2.206  on  September  19,  1994 
(Petition),  Reactor  Watchdog  Project, 
Nuclear  Information  and  Resource 
Service,  and  Oyster  Creek  Nuclear 
Watch  (Petitioners)  requested  that  the 
U.S.  Nuclear  Regvdatory  Commission 
(NRC)  take  immediate  action  with 
regard  to  Oyster  Creek  Nuclear 
Generating  Station  (OCNGS)  operated 
by  GPU  Nuclear  Corporation  (GPU  or 
Licensee).  By  letter  dated  December  13, 
1994,  Petitioners  supplemented  the 
Petition. 

In  the  Petition  of  September  19,  1994, 
Petitioners  requested  that  the  NRC:  (1) 
immediately  suspend  the  OCNGS 
operating  license  until  the  Licensee 
inspects  and  repairs  or  replaces  all 
safety-class  reactor  internal  component 
parts  subject  to  embrittlement  and 
cracking,  (2)  immediately  suspend  the 
OCNGS  operating  license  imtil  the 
Licensee  submits  an  analysis  regarding 
the  synergistic  effects  of  through-wall 
cracking  of  multiple  safety-class 
components,  (3)  immediately  suspend 
the  OCNGS  operating  license  until  the 
Licensee  has  analyzed  and  mitigated 
any  areas  of  noncompliance  with  regard 
to  irradiated  fuel  pool  cooling  as  a 
single-unit  boiling  water  reactor  (BWR), 
and  (4)  issue  a  generic  letter  requiring 
other  licensees  of  single-imit  BWRs  to 
submit  information  regarding  fuel  pool 
boiling  in  order  to  verify  compliance 
with  regulatory  requirements  and  to 
promptly  take  appropriate  mitigative 
action  if  the  unit  is  not  in  compliance. 

In  addition  to  providing  more 
information  on  the  original  request,  the 


supplement  dated  December  13, 1994, 
requested  that  the  NRC:  (1)  suspend  the 
OCNGS  operating  license  until 
Petitioners'  concerns  regarding  cracking 
are  addressed,  including  inspection  of 
all  reactor  vessel  internal  components 
and  other  safefy-related  systems 
susceptible  to  intergranular  stress- 
corrosion  cracking  and  completion  of 
any  and  all  necessary  repairs  and 
modifications,  (2)  explain  the 
discrepancies  between  the  response  of 
the  NRC  staff  dated  October  27,  1994,  to 
the  Petition  and  time-to-boil 
calculations  for  the  FitzPatrick  Plant,  (3) 
require  GPU  to  produce  documents  for 
evaluation  of  the  time-to-boil 
calculations  for  the  OCNGS  irradiated 
fuel  pool,  (4)  identify  redundant 
components  that  may  be  powered  from 
onsite  power  supplies  to  be  used  for 
spent  hiel  pool  cooling  as  qualified 
Class  IE  systems,  (5)  hold  a  public 
meeting  in  Toms  River,  New  Jersey,  to 
permit  presentation  of  additional 
information  related  to  the  Petition,  and 
(6)  treat  Petitioners'  letter  of  December 
13,  1994.  as  a  formal  appeal  of  the 
denial  of  their  request  of  September  19, 
1994,  to  immediately  suspend  the 
OCNGS  operating  license. 

On  October  27,  1994,  the  Director  of 
the  Office  of  Nuclear  Reactor  Regulation 
informed  the  Petitioners  that  he  was 
denying  their  request  for  immediate 
suspension  of  the  OCNGS  operating 
license,  that  their  Petition  was  being 
evaluated  under  10  CFR  2.206  of  the 
Commission's  regulations,  and  that 
action  would  be  taken  in  a  reasonable 
time.  By  letter  dated  April  10,  1995,  the 
Director  denied  requests  (5)  and  (6)  of 
Petitioner's  supplemental  Petition.  On 
August  4, 1995,  the  Director  issued  a 
Partial  Director's  Decision  (DD-95-18), 
denying  requests  (1)  and  (2)  of  their 
Petition  of  September  19, 1994,  and 
request  (l)  of  the  supplemental  Petition 
of  December  13, 1994.  A  decision 
regarding  requests  (3)  and  (4)  of  the 
Petition  of  September  19, 1994,  and 
requests  (2).  (3),  and  (4)  of  the 
supplemental  Petition  of  December  13, 
1994,  was  deferred  pending  completion 
of  our  review. 

The  NRC  staff's  review  of  the  Petition 
and  supplemental  Petition  is  now 
complete.  For  the  reasons  set  forth 
below,  requests  (3),  with  the  exception 
of  suspending  OCNGS  operating  license 
which  was  previously  denied,  and  (4)  of 
the  Petition  of  September  19, 1994,  are 
granted  in  part  and  requests  (2),  (3),  and 
(4)  of  the  supplemental  Petition  of 
December  13.  1994  are  granted  as 
described  below. 


n.  Background 

On  November  27, 1992,  a  report  was 
filed  pursuant  to  10  CFR  Part  21  by  two 
contract  engineers  that  notified  the 
Commission  of  potential  design 
deficiencies  in  spent  fuel  pool  decay 
heat  removal  systems  and  containment 
systems  at  Susquehanna  Steam  Electric 
Station  (SSES).  The  report  noted  that 
under  certain  conditions,  systems 
designed  to  remove  decay  heat  from  the 
spent  fuel  pool  would  be  unable  to 
perform  their  intended  function,  and 
that  as  a  result  of  concurrent  plant 
conditions  it  would  not  be  possible  for 
operators  to  place  backup  systems  in 
service  or  that  backup  systems  would 
otherwise  be  unable  to  perform  their 
intended  function.  The  report 
concluded  that  under  such  conditions, 
the  spent  fuel  pool  could  reach  boiling 
conditions  and  that  the  adverse 
environment  created  by  a  boiling  pool 
would  render  systems  designed  to 
remove  decay  heat  from  the  reactor  core 
and  systems  designed  to  limit  the 
release  of  fission  products  to  the 
environment  unable  to  perform  their 
intended  function.  The  ultimate 
consequence  of  these  conditions  could 
be  the  failure  (meltdown)  of  fuel  in  both 
the  reactor  vessel  and  the  spent  fuel 
pool  and  a  substantial  release  of  fission 
products  to  the  environment  that  would 
cause  significant  harm  to  public  health 
and  safefy. 

Although  the  issues  raised  by  this  Part 
21  report  appeared  to  be  of  low  safefy 
significance,  because  of  the  low 
probabilify  that  the  necessary  sequence 
of  events  would  take  place,'  the 
complex  nature  of  the  issues  prompted 
the  NRC  staff  to  undertake  an  extensive 
evaluation  of  the  matter.  The  NRC  staff 
review  process,  which  continued  from 
November  1992  to  June  1995,  included 
information-gathering  trips  to  the 
licensee's  engineering  offices  and  to 
SSES,  public  meetings  with  the 
licensee,  public  meetings  and  written 
correspondence  with  the  authors  of  the 
Part  21  report,  and  numerous  written 
requests  for  information  to  the  licensee 
and  corresponding  responses. 

The  Stan  issued  Information  Notice 
(IN)  93-83,  "Potential  Loss  of  Spent 
Fuel  Pool  Cooling  After  a  Loss-of- 
Coolant  Accident  or  a  Loss  of  OfEsite 
Power,"  on  October  7, 1993,  which 
informed  licensees  of  all  operating 
reactors  of  the  nature  of  the  issues 
raised  in  the  Part  21  report 


>  Specifically,  the  NRC  sUff  observed  that  ■  loss- 
of-coolant  accident  followed  by  multiple  failures  of 
emergency  core  cooling  systems  would  be  necessary 
to  achieve  the  adverse  radiological  conditions  that 
would  preclude  operator  actions  to  ensure 
continued  adequate  decay  heat  removal  from  the 
spent  fuel  pool. 
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The  NRC  staff  issued  a  draft  safety 
evaluation  (SE)  addressing  the  issues 
raised  in  the  Part  21  report  on  SSES  for 
comment  on  October  25.  1994.  After 
receiving  comments  from  the  licensee, 
the  authors  of  the  Part  21  report,  and  the 
Advisory  Committee  on  Reactor 
Safeguards,  the  staff  issued  a  final  SE 
regarding  the  issues  raised  in  the  Part  21 
report  for  the  SSES  on  June  19,  1995 
(SSES  SE).-' 

The  NRC  staff  reviewed  and  evaluated 
the  SSES  plant  design  and  inspected 
operation  of  SSES  plant  equipment  with 
respect  to  the  various  event  sequences 
described  in  the  Part  21  report.  The  staff 
also  evaluated  the  response  of  SSES 
plant  equipment  to  a  broader  range  of 
initiating  events  than  was  identified  in 
the  Part  21  report.  For  example,  the  staff 
considered  the  safety  significance  of  a 
loss  of  spent  fuel  pool  decay  heat 
removal  capability  resulting  from  a  loss 
of  offsite  power  events,  from  seismic 
events,  and  from  flooding  events.  The 
staff  considered  the  safety  significance 
of  such  events  potentially  leading  to 
spent  fuel  pool  boiling  sequences  that 
could,  in  turn,  jeopardize  safety-related 
equipment  needed  to  maintain  reactor 
core  cooling.  The  NRC  staff  conducted 
both  deterministic  and  probabilistic 
evaluations  to  fully  understand  the 
safety  significance  of  the  issues  raised. 
The  staff  evaluated  the  safety 
significance  of  the  issues  as  they 
pertained  to  the  plant  at  the  time  the 
Part  21  report  was  submitted  and  as 
they  pertained  to  the  plant  after  the 
completion  of  certain  voluntary 
modifications  made  at  SSES  during  the 
course  of  the  NRC  staff's  review. 
Finally,  the  staff  examined  licensing 
issues  associated  with  the  design  of  the 
spent  fuel  pool  cooling  system  to 
determine  the  extent  to  which  SSES's 
design  and  operation  met  the  applicable 
regulatory  requirements. 

On  the  basis  of  the  staff's 
deterministic  analysis  of  the  plant  as  it 
was  configured  at  the  time  the  SSES  SE 
was  prepared,  the  NRC  staff  concluded 
that  systems  used  to  cool  the  spent  fuel 
storage  pool  are  adequate  to  prevent 
unacceptable  challenges  to  safety- 
related  systems  needed  to  protect  the 
health  and  safety  of  the  public  during 
design-basis  accidents. 

On  the  basis  of  its  probabilistic 
evaluation,  the  NRC  staff  concluded  that 
the  specific  scenario  involving  a  large 
radionuclide  release  from  the  reactor 
vessel,  which  was  described  in  the  Part 
21  report,  is  a  sequence  of  very  low 


probability.  The  staffs  evaluation 
concluded  that  even  with  consideration 
of  the  additional  initiating  events 
previously  described,  "loss  of  spent  fuel 
pool  cooling  events"  represented  a 
challenge  of  low  safety  significance  to 
the  plant  at  the  time  the  Part  21  report 
was  submitted.  However,  the  staff  also 
concluded  that  the  plant  modifications 
and  procedural  upgrades  made  during 
the  course  of  the  staffs  review,  which 
included  removing  the  gates  that 
separate  the  spent  fuel  storage  pools 
from  the  common  cask  storage  pit. 
installation  of  remote  spent  fuel  pool 
temperature  and  level  indication  in  the 
control  room,  and  numerous  procedural 
upgrades,  provided  a  measurable 
improvement  in  plant  safety  and  that 
these  conclusions  had  potential  generic 
implications.  In  summary,  with  regard 
to  loss  of  spent  fuel  pool  cooling  events, 
the  SSES  SE  concluded  that  the  design 
of  the  SSES  facility  was  adequate  to 
protect  public  health  and  safety. 

With  regard  to  licensing-basis  design 
issues,  the  staff  concluded  that  only  a 
loss  of  spent  fuel  pool  cooling  initiated 
by  a  seismic  event  was  considered  in 
the  original  granting  of  the  SSES  license 
by  the  NRC. 

The  staff  issued  IN  93-83, 
Supplement  1,  "Potential  Loss  of  Spent 
Fuel  Pool  Cooling  After  a  Loss-of- 
Coolant  Accident  or  a  Loss  of  Offsite 
Power,"  to  all  power  reactor  licensees 
on  August  24, 1995,  describing  the 
conclusions  of  the  June  19,  1995,  SSES 
SE.  The  information  notice  described 
the  staff's  plans  te  implement  a  generic 
action  plan  to  evaluate  the  generic 
concerns  raised  in  the  SSES  SE  and  to 
address  certain  additional  concerns 
arising  from  a  special  inspection  at  a 
permanently  shutdown  reactor  facility.^ 
The  generic  action  plan,  entitled  "Task 
Action  Plan  for  Spent  Fuel  Storage  Pool 
Safety"  (Task  Action  Plan),  was  issued 
on  October  13, 1994,  and  included  the 
following  actions:  (1)  A  search  for  and 
analysis  of  information  regarding  spent 
fuel  storage  pool  issues,  (2)  an 


'  Lettor  to  R.  Byrmm.  PenntylvanU  Powor  k  light 
Compairy.  from  J.  Stolz.  NRC.  "Suaquehaana  Steam 
Electric  Station.  Units  1  and  2.  Safety  Evaluation 
Ragvding  Spent  Fuel  Pool  Cooling  Usuea  (TAC  No. 
IM5337)."  dated  )un«  19.  1995. 


iQn  January  25, 1994,  the  Ucenaee  for  Dresden, 
Unit  1.  a  permanently  shutdown  facility,  discovered 
appronmately  55,000  gallons  of  water  in  the 
basement  of  the  unhealed  Unit  1  containment.  The 
water  originated  from  a  rupture  of  the  service  water 
system  that  occurred  as  a  result  of  freeze  damage. 
The  licensee  investigated  further  and  found  that 
although  the  fuel  transfer  system  was  not  damaged, 
there  was  a  potential  for  a  portion  of  the  fuel 
transfer  system  inside  containment  to  fail  and  result 
in  a  partial  draindown  of  the  spent  fuel  pool  that 
contained  660  spent  fuel  asseinblies.  The  NRC 
issued  NRC  Bulletin  94-01,  "Potential  Fuel  Pool 
Draindown  Caused  by  Inadequate  Maintenance 
Practices  at  Dresden  Unit  1."  on  April  8,  1994.  to 
all  licensees  with  permanently  shutdown  reactors 
that  had  spent  fuel  stored  in  spent  fuel  pools.  The 
NRC  requested  that  such  licensees  take  certain 
actions  to  ecuure  that  spent  fuel  storage  safety  did 
not  bacome  degraded. 


assessment  of  the  operation  and  design 
of  spent  fuel  storage  pools  at  selected 
reactor  facilities.  (3)  an  evaluation  of  the 
assessment  findings  for  safety  concerns, 
and  (4)  selection  and  execution  of  an 
appropriate  course  of  action  based  on 
the  safety  significance  of  the  findings. 

As  part  of  the  Task  Action  Plan 
review,  the  staff  reviewed  operating 
experience,  as  documented  in  licensee 
event  reports  and  other  information 
sources,  asiivell  as  in  previous  studies 
of  spent  fuel  pool  issues.  The  staff  also 
gathered  detailed  design  data  relating  to 
the  design  basis  and  functional 
capability  of  the  fuel  storage  pool,  the 
fuel  pool  cooling  system,  and  other 
systems  associated  with  fuel  storage  for 
every  operating  reactor  and  analyzed 
these  data  to  identify  potential  safety 
issues  regarding  a  loss  of  spent  fuel  pool 
cooling  or  a  loss  of  coolant  inventory. 

The  NRC  staff  forwarded  the  results  of 
its  Task  Action  Plan  review  to  the 
Commission  on  July  26,  1996.*  The  staff 
concluded  that  existing  spent  fuel 
storage  pool  structures,  systems,  and 
components  provided  adequate 
protection  of  public  health  and  safety  at 
all  operating  reactors.  Protection  is 
provided  by  several  layers  of  defenses 
that  perform  accident  prevention 
functions  (e.g.,  quality  controls  on 
design,  construction,  and  operation), 
accident  mitigation  functions  (e.g., 
multiple  cooling  systems  and  mtjdtiple 
makeup  water  paths),  radiation 
protection  functions,  and  emergency 
preparedness  functions.  Design  features 
addressing  each  of  these  areas  for  spent 
fuel  storage  for  each  operating  reactor 
have  been  reviewed  and  approved  by 
the  staff.  In  addition,  the  risk  analyses 
available  for  spent  fuel  storage  suggest 
that  current  design  features  and 
operational  constraints  cause  issues 
related  to  spent  fuel  pool  storage  to  be 
a  small  fraction  of  the  overall  risk 
associated  with  an  operating  light-water 
reactor. 

Notwithstanding  these  findings,  the 
NRC  staff  reviewed  the  design  of  every 
operating  reactor's  spent  fuel  pool  to 
identify  strengths  and  weaknesses  and 
potential  areas  for  safety  enhancements. 
The  NRC  staff  identified  seven 
categories  of  design  features  that  reduce 
the  reliability  of  spent  fuel  pool  decay 
heat  removal,  increase  the  potential  for 
loss  of  spent  fuel  coolant  inventory,  or 
increase  the  potential  for  consequential 
loss  of  essential  safety  functions  at  an 
operating  reactor.  The  NRC  staff 
determined  that  these  design  features 
existed  at  22  sites;  OCNGS  was  not  one 


*  Memorandum  to  the  Commission,  from  |. 
Taylor,  "Resolution  of  Spent  Fuel  Storage  Pool 
Action  Plan  isauas."  dated  )uly  26. 1996. 
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of  the  22  sites.  As  the  staff  has 
concluded  that  present  £acility  designs 
provided  adequate  protection  of  public 
health  and  safety,  possible  safety 
enhancements  will  be  evaluated 
pursuant  to  10  CFR  50.109(a)(3).  The 
analyses  for  possible  safety 
enhancement  backfits  will  consider 
whether  modifications  to  the  plant 
design  to  address  the  plant-specific 
design  features  identified  by  the  NRC 
staff  could  provide  a  substantial 
increase  in  the  overall  protection  of 
public  health  and  safety  and  whether 
such  modifications  could  be  justified  on 
a  cost-benefit  basis. 

The  NRC  staff  also  identified  three 
additional  categories  of  design  features 
that  may  have  the  potential  to  reduce 
the  reliability  of  spent  fuel  pool  decay 
heat  removal,  increase  the  potential  for 
loss  of  spent  fuel  coolant  inventory,  or 
increase  the  potential  for  consequential 
loss  of  essential  safety  functions  at  an 
operating  reactor.  The  NRC  staff 
preliminarily  determined  that  these 
design  features  existed  at  1 1  sites. 
OCNGS  was  not  one  of  the  11  sites.  The 
staff  has  insufficient  information  at  this 
time  to  determine  whether  backfits 
pursuant  to  10  CFR  50.109(a)(3)  are 
warranted  at  the  11  sites.  For  plants 
identified  as  having  design  features  in 
these  three  categories,  the  NRC  staff  will 
gather  and  evaluate  additional 
information  prior  to  determining 
whether  to  require  any  backfits. 

In  addition  to  the  plant-specific 
analyses  described  above  for  22  sites 
which  will  address  certain  design 
features,  the  NRC  staff  informed  the 
Commission  in  the  July  26,  1996,  Task 
Action  Plan  report  that  it  plans  to 
address  issues  related  to  the  functional 
performance  of  sp>ent  fuel  pool  decay 
heat  removal,  as  well  as  the  operational 
aspects  related  to  coolant  inventory 
control  and  reactivity  control,  in  a  new 
proposed  performance-based  rule  for 
shutdown  operations  (10  CFR  50.67)  at 
all  operating  reactors.  The  new  rule  is 
schedule  to  be  issued  for  public 
comment  in  1997. 

The  NRC  staff  sent  the  Task  Action 
Plan  report  of  July  26. 1996,  to  all 
operating  power  reactor  licensees.  For 
those  licensees  whose  plants  have  one 
or  more  of  the  design  features  that 
warrant  a  plant-specific  safety 
enhancement  backfit  analysis,  the  staff 
has  provided  an  opportunity  to 
comment  on:  (1)  The  accuracy  of  the 
NRC  staff's  understanding  of  the  plant 
design,  (2)  the  safety  significance  of  the 
design  concern,  (3)  the  cost  of  potential 
modifications  to  address  the  design 
concern,  and  (4)  the  existing  protection 
bom  the  design  concern  provided  by 
administrative  controls  or  other  means. 


In  developing  a  schedule  and  plans  for 
conducting  all  of  the  plant-specific 
regulatory  analyses,  the  NRC  staff  will 
consider  comments  received  bom 
licensees. 

m.  Discussion 

A.  Issuance  of  Generic  Letter,  . 
Compliance  Verification,  and  Mitigative 
Action  (September  19. 1994  Petition 
Items  (3)  and  (4)) 

The  Petitioners  requested  (Items  (3) 
and  (4)  of  the  September  19.  1994, 
Petition)  that  the  NRC  immediately 
suspend  the  OCNGS  operating  license 
imtil  GPU  analyzes  and  mitigates  any 
areas  of  noncompliance  with  regard  to 
irradiated  fuel  pool  cooling  as  a  single- 
unit  boiling  water  reactor,  and  that  the 
NRC  issue  a  generic  letter  requiring 
other  licensees  of  single  unit  BWRs  to 
submit  information  regarding  fuel  pool 
boiling  in  order  to  verify  compliance 
with  NRC  requirements  and  to  take 
quick  mitigative  action  if  the  unit  is  not 
in  compliance. 

As  stated  in  the  cover  letter,  the 
October  27, 1994,  Director's  letter 
informed  you  that  he  denied  your 
request  for  immediate  suspension  of  the 
OCNGS  operating  license. 

While  the  NRC  has  not  issued  and 
does  not  plan  to  issue  a  generic  letter, 
the  staff  has  communicated  the 
importance  of  conducting  relevant  spent 
fuel  pool  decay  heat  removal  activities 
in  accordance  with  technical 
specifications  and  other  plant-specific 
applicable  regulatory  requirements  to 
licensees  through  the  issuance  of  other 
generic  communications,  as  described 
below.  The  staff  also  surveyed  all 
operating  reactor  licensees,  including 
GPU  Nuclear  Corporation,  licensee  for 
OCNGS.  to  collect  information  on, 
among  other  things,  parameters  affecting 
boiling  of  the  spent  fuel  pool.  Results  of 
the  survey  relevant  to  this  Petition  are 
discussed  below. 

The  NRC  staff  issued  three 
information  notices  on  matters  related 
to  adequate  removal  of  decay  heat  frxim 
the  spent  fuel  pool.  IN  93-83,  "Potential 
Loss  of  Spent  Fuel  Pool  Cooling  After  a 
Loss-of-CooIant  Accident  or  a  Loss  of 
Ofisite  Power,"  was  issued  on  October 
7, 1993,  and  described  the  concerns  in 
the  November  27. 1992.  SSES  Part  21 
report  discussed  above.  IN  93-83, 
Supplement  1,  "Potential  Loss  of  Spent 
Fuel  Pool  Cooling  After  a  Loss-of- 
Coolant  Accident  or  a  Loss  of  Offsite 
Power,"  issued  on  August  8,  1995, 
informed  licensees  of  the  results  of  the 
NRC's  review  of  the  concerns  at  SSES. 
IN  95-54.  "Decay  Heat  N4anagement 
Practices  Ehiring  Refueling  Outages," 
was  issued  on  December  1, 1995,  and 


described  recent  NRC  assessments  of 
events  at  certain  plants  regarding  the 
licensee's  control  of  refueling  operations 
and  the  methods  for  removing  decay 
beat  produced  by  the  irradiated  fuel 
stored  in  the  spent  fuel  pool  during 
refueling  outages.  IN  95-54 
communicated  to  licensees  that  the 
plant-specific  events  described  therein 
and  in  the  previous  information  notices 
illustrated  the  importance  of  ensuring 
that  (1)  planned  core  offload  evolutions, 
including  refueling  practices  and 
irradiated  fuel  decay  heat  removal,  are 
consistent  with  the  licensing  basis, 
including  the  final  safety  aiialysis 
report,  technical  specifications,  and 
license  conditions;  (2)  changes  to  these 
evolutions  are  evaluated  through  the 
application  of  the  provisions  of  10  CFR 
50.59,  as  appropriate;  and  (3)  all 
relevant  procedures  associated  with 
core  offloads  have  been  appropriately 
reviewed. 

The  staff  surveyed  operating  reactors, 
including  Oyster  Creek,  as  part  of  the  (a) 
Spent  Fuel  Pool  (SFP)  Task  Action  Plan, 
and  (b)  follow-up  actions  related  to 
issues  identified  at  Millstone,  and 
reviewed  the  degree  to  which  fuel  pool 
operations  compared  with  each  facility's 
design  basis  and  the  degree  that  the  fuel 
pool  design  features  conformed  with 
accepted  guidance  and  standards.  In  the 
case  of  Oyster  Creek,  the  NRC  staff 
found  no  deviations  in  operation  or 
design  as  a  result  of  either  review.  The 
staff  issued  its  report  on  the  results  of 
spent  fuel  pool  survey  regarding 
Millstone  follow-up  issues  on  May  21, 
1996.  As  described  in  Section  II  of  this 
decision,  the  NRC  staff  forwarded  its 
report  on  the  resolution  of  the  SFP  Task 
Action  Plan  on  July  26. 1996.  to  all 
operating  power  reactor  licensees. 

As  part  of  the  SFP  Task  Action  Plan, 
the  staff  considered,  on  a  generic  basis, 
the  history  of  regulatory  requirements 
related  to  spent  fiiel  pools  as  they  were 
applied  in  plant  licensing  actions.  The 
staff  found  that  SFP-related  regulatory 
requirements  have  been  evolving  since 
the  first  nuclear  power  plants  were 
licensed  and  that  specific  regulatory 
guidance  on  the  design  of  spent  fuel 
pool  cooling  systems  was  not  formalized 
imtil  1975.  when  the  Standard  Review 
Plan  was  issued,  which  was  after  the 
issuance  of  construction  permits  for 
most  currently  operating  reactors. 
Because  the  regulatory  requirements 
were  evolving  during  the  era  in  which 
the  staff  was  conducting  licensing 
reviews  for  the  current  generations  of 
of>erating  reactors,  staff-approved 
designs  varied  from  plant  to  plant. 
However,  based  on  the  recent  survey 
results,  the  staff  concluded  that  all 
operating  reactors  had  design  features 
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for  spent  fuel  storage  (e.g.,  addressing 
accidmt  prevention  functions,  accident 
mitigation  functioos,  radiation 
protection  functions,  and  emergency 
preparedness  functions),  which  had 
been  reviewed  and  approved  in  the  past 
by  the  NEC.  In  addition,  based  on  the 
review  of  the  survey  results,  the  staff 
found  that  all  licensees  were  in 
compliance  with  current  NRC 
requirements. 

Although  the  NRC  staff  concluded 
that  all  plants,  including  OCNGS,  are  in 
compliance  with  the  NRC  spent  fuel 
pool  design  requirements,  the  staff 
reviewed  certain  operating  practices  at 
all  operating  reactor  plants  to  verify  that 
the  plants  were  being  operated 
consistent  with  the  plant  design  as 
described  in  the  licensing  basis,' 
specifically  with  respect  to  refueling 
outage  practices  associated  with 
offloadLag  irradiated  fuel  into  the  spent 
fuel  pool.  The  staff  concluded,  on  the 
basis  of  the  information  collected  and 
reviewed  and  the  specific  licensee 
actions  taken  and  commitments  made 
during  the  course  of  this  review,  that 
core  offload  practices  are  consistent 
with  the  spent  fuel  pool  decay  heat 
removal  bcensing  basis  for  all  plants,  or 
will  be  before  the  next  refueling  outage. 
It  should  be  noted,  however,  that  during 
the  course  of  its  review,  the  staff 
determined  that  nine  sites  (involving 
fifteen  units)  needed  to  modify  their 
licensing  basis  or  plant  practices, 
pursuant  to  10  CFR  50.59  or  10  CFR 
50.90,  to  ensure  that  their  refueling 
practices  adhered  to  their  licensing 
basis.  This  is  an  indication  that  these 
plants  may  have  previously  performed 
full  core  offloads  inconsistent  with  their 
licensing  basis.  The  staff  is  reviewing 
potential  enforcement  action  for  these 
facilities.  It  should  be  noted  that 
OCNGS  is  not  one  of  the  nine  sites. 

The  Petitioners  requested  that  the 
NRC  immediately  suspend  the  CXZNGS 
operating  license  until  GPU  analyzes 
and  mitigates  any  areas  of 
noncompliance  with  regard  to  irradiated 
fuel  pool  cooling  as  a  single-unit  BWR, 
and  that  the  NRC  issue  a  generic  letter 
requiring  other  licensees  of  single  unit 
BWRs  to  submit  information  regarding 
fuel  pool  boiling  in  order  to  verify 
compliance  with  NRC  reqiiirements  and 
take  quick  mitigative  action  if  the  unit 
is  not  in  compliance.  These  requests  are 
granted  in  part  as  described  above.  • 

Petitioners'  request  for  immediate 
suspension  of  OCNGS  operating  license 
was  previously  denied. 


*  MMnaraaduni  to  tba  Commiwion.  bom  |. 
Taylor,  dated  May  21,  1996. 


B.  Time-to-Boil  Calculations  (December 
13, 1994,  Supplemental  Petition  Items 
(2)  and  (3)) 

Petitioners'  supplementary  request  of 
December  13,  1994,  asked  the  NRC  to 
explain  "discrepancies"  between  the 
response  of  the  NRC  staff  dated  October 
27, 1994.  to  the  Petition  and  the 
dociunented  time-to-boil  calculations 
for  the  FitzPatrick  Plant  as  they  bear  on 
time-to-boil  calculations  for  other 
single-unit  General  Electric  BWRs, 
including  OCNGS.  Petitioners  contend 
that  documents  available  in  the  Public 
Document  Room  for  FitzPatrick  Plant,  a 
single-unit  site,  indicated  a  time-to-boil 
following  a  loss-of-coolant  accident  of  8 
houra,  considerably  less  than  the  25 
hours  SSES,  a  dual-unit  site,  committed 
to  in  a  letter  dated  June  1, 1994. 
Petitioners  also  requested  that  the 
Licensee.  GPUN,  produce  time-to-boil 
calculations  for  OCNGS. 

The  NRC  staff  letter  of  October  27, 

1994,  to  Petitioners  concluded  that 
time-to-boil  conditions  at  single-unit 
BWR  sites,  such  as  OCNGS,  are  of  low 
safety  significance  because,  unlike  dual- 
unit  sites,  such  as  SSES,  a  large  decay 
heat  rate  associated  with  a  short  time  to 
reach  boiling  conditions  is  an 
unrealistic  assumption  during  periods 
when  the  unit  is  operating  and  fuel  in 
the  reactor  vessel  is  subject  to  a  loss-of- 
coolant  accident. 

As  explained  in  the  Director's  letter  to 
Petitioners  dated  April  10,  1995,  the 
time-to-boil  calculation  results  for  the 
FitzPatrick  Plant  single-unit  BWR, 
which  were  presented  in  a  New  York 
Power  Authority  document  dated  May 
31, 1990,  were  based  on  the  maximtun 
postulated  decay  heat  rates  during  a 
refueling  outage  fuel  discharge  and  full 
core  offload  that  occurred  about  7  and 
10  days,  respectively,  after  reactor 
shutdown.  These  calculations  also 
assumed  that  spent  fuel  pool  cooling 
was  lost  when  the  pool  was  at  its 
maximum  calculated  temperature.  In 
contrast,  the  staff  calculated  the  time-to- 
boil  for  FitzPatrick  to  be  25  hours  for  a 
one-third  core  discharge  30  days  after 
reactor  shutdown,  assuming  the  spent 
fuel  pool  was  at  its  maximum 
temp>erature  limit  for  normal  operation, 
which  is  125  °F.  The  details  of  this 
calculation  were  provided  in  our 
Director's  letter  to  you  dated  April  10, 

1995.  Additionally,  the  staff  had 
surveyed  the  factors  that  would  most 
significantly  affect  the  time-to-boil  (i.e., 
spent  fuel  pool  volumes,  rated  reactor 
thermal  power  level,  total  number  of 
fuel  assemblies  in  the  reactor  vessel, 
and  spent  fuel  pool  temperature  limits) 
for  12  General  Electric  Company  BWR/ 
3  and  BWR/4  reacton.  The  staff 


concluded  that  its  time-to-boil 
calculations  for  FitzPatrick  are 
representative  for  United  States  single- 
unit  BWRs  as  a  whole,  and  OCNGS  in 
particiilar. 

As  part  of  the  NRC  staff's  Task  Action 
Plan  activities,  the  staff  collected 
information  from  licensee  documents  to 
calculate  the  time-to-boil  for  all 
operating  reactors  on  a  consistent  basis. 
While  the  staff  did  not  specifically 
require  licensees  (including  GPU)  to 
provide  documentation  to  supfKirt  time- 
to-boil  calculations,  the  staff  did 
independently  calculate  the  time-to-boil 
for  each  plant  from  licensee-supplied 
information  in  Final  Safety  Analysis 
Reports  and  other  design  documents. 
On  this  basis,  the  staff  determined  that 
the  time-to-boil  at  Oyster  Creek  is 
average  among  single-unit  BWRs,  thus 
confirming  the  same  conclusion  reached 
earlier  in  the  Director's  letter  of  April 
10,  1995. 

Accordingly,  the  Petitioners'  requests 
to  explain  the  "discrepancies"  between 
the  response  of  the  NRC  staff  dated 
October  27, 1994,  to  the  Petition  and  the 
documented  time-to-boil  calculations 
for  the  FitzPatrick  Plant  as  they  bear  on 
time-to-boil  calculations  for  other 
single-iuiit  General  Electric  BWRs, 
including  OCNGS,  and  that  GPU 
produce  documents  for  evaluation  of 
time-to-boil  calculations  are  granted  as 
described  above. 

C.  Redundant  Class  IE  Components  and 
Power  Supplies  (December  13, 1994, 
Supplemental  Petition  Item  (4)) 

In  the  supplemental  Petition 
submittal  of  December  13,  1994,  the 
Petitioners  requested  that  the  NRC 
identify  redundant  components  that 
may  he  powered  from  on-site  power 
supplies  to  be  used  for  spent  fuel  pool 
cooling  as  qualified  Class  IE  systems  at 
Oyster  Creek. 

The  Petitioners  noted  that  while 
Oyster  Creek  may  have  redundant 
components,  in  their  view  it  is 
meaningless  to  have  redimdant 
components  and  power  supplies  if  they 
have  not  been  qualified  to  operate  luider 
emergency  conditions. 

At  Oyster  Creek,  spent  fuel  decay  heat 
removal  consists  of  a  two-train  spent 
fuel  pool  cooling  system.  The  first  train 
("Spent  Fuel  Pool  Cooling  System")  has 
two  pumps  and  two  heat  exchangers. 
The  second  or  augmented  train, 
installed  in  parallel  with  the  first  train, 
contains  two  full  capacity  pumps  and  a 
single  heat  exchanger.  The  four  pumps 
in  both  trains  are  powered  from 
electrical  busses  supported  by  safety- 
related  emergency  diesels  (MCCs  1A21. 
1A23.  1B21  and  1B23).  The  augmented 
train  is  seismically  qualified.  Portions  of 
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the  spent  fuel  pool  cooling  system, 
initially  designed  to  be  a  non-seismic 
system,  has  been  upgraded  to  Seismic 
Category  I  requirements.  Those  portions 
of  the  system  that  do  not  meet  seismic 
requirements  can  be  isolated  fiom  the 
spent  fuel  pool  cooling  system  if  a 
seismic  event  renders  them  inoperable. 

It  should  be  made  clear  that  tne  NRC 
staff  does  not  require  Class  IE 
qualification  for  spent  fuel  pool  cooling 
equipment  and  instrumentation.  Class 
IE  is  the  safety  classification  of  electric 
equipment  and  systems  that  are 
essential  to  emergency  reactor 
shutdown,  contaiiunent  isolation, 
reactor  core  cooling,  and  containment 
and  reactor  heat  removal,  or  are 
otherwise  essential  in  preventing 
significant  release  of  radioactive 
material  to  the  environment.^  The  spent 
fuel  pool  cooling  system  and  monitoring 
instrumentation  are  not  required  for 
such  functions. 

In  his  letter  of  April  10, 1995,  the 
Director  informed  Petitionera  that  they 
have  not  presented,  nor  was  the  staff 
aware  of,  any  evidence  that  the  spent 
fuel  pool  cooling  system  fails  to  comply 
with  its  design  basis,  or  that  the  licensee 
failed  to  qualify  these  components  to 
the  degree  Petitioners  describe  such  that 
it  would  alter  his  decision  as  it  pertains 
to  the  safety  significance  of  these  issues. 
Therefore,  further  review  of  the 
qualification  of  spent  fuel  cooling 
system  components  at  OCNGS  is  not 
warranted.  Additionally,  Petitioners 
were  informed  that  the  staff  would 
continue  its  generic  review  of  spent  fuel 
storage  pool  safety  and  would  take 
appropriate  action  based  on  the 
conclusions  of  that  review.  Based  on  the 
results  of  the  generic  review  of  s{>ent 
fuel  storage  pool  safety  thus  far,  the  staff 
has  concluded  that  no  additional 
actions  are  warranted  for  the  spent  fuel 
pool  cooling  system  components  at 
OCNGS. 

The  Petitioners'  request  to  identify 
redundant  qualified  Class  IE  systems 
was  granted  as  described  above. 

IV.  Conclusion 

Although  the  staff  has  not  initiated 
formal  eiiforcement  proceedings  in 
response  to  the  Petition,  the  staff  has 
taken  a  number  of  actions  that  address 
the  concerns  raised  in  the  Petition.  For 
example,  during  the  course  of  its 
review,  the  NRC  staff  has  issued  generic 
communications  responsive  to 
Petitioners'  request  (4)  of  September  19, 
1994.  In  addition,  the  NRC  staff 
reviewed  the  compliance  of  NRC 
licensed  facilities  in  the  area  of  spent 
fuel  pool  design  responsive  to 
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Petitionera'  request  (3)  of  September  19, 
1994.  To  this  extent,  the  Petition  is 
granted  in  part  Finally,  Petitioners' 
supplemental  petition  requests  (2),  (3), 
and  (4)  are  granted  as  explained  above. 

A  copy  of  this  Final  Director's 
Decision  will  be  filled  with  the 
Secretary  of  the  Commission  for  review 
in  accordance  with  10  CFR  2.206(c). 
This  Decision  will  become  the  final 
action  of  the  Commission  25  days  after 
its  issuance  unless  the  Commission,  on 
its  own  motion,  institutes  review  of  the 
Decision  within  that  time. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
ofAprill997. 

Samoel  J.  ColUns, 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  97-8915  Filed  4-8-97;  8:45  am] 

SajJNQ  CODE  7SS0-01-M 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committoe  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 

Thursday,  April  10, 1997 
Thursday,  April  24, 1997 
Thursday,  May  IS,  1997 
Thursday,  May  22, 1997 

The  meeting  will  start  at  10  a.m.  and 
will  be  held  in  Room  5A06A,  Office  of 
Peraonnel  Management  Building,  1900  E 
Street,  N.W.,  Washington,  D.C. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
Entitlement  to  memberahip  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C,  as 
amended,  and  bom  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start 
in  open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Premature  disclosure  of  the  matters 


discussed  in  these  caucuses  would 
unacceptably  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

The  meeting  on  April  10  may  contain 
discussion  of  confidential  private  sector 
survey  data  for  the  Newburgh,  New 
York,  appropriated  fimd  wage  area.  If 
so,  that  portion  of  the  meeting  will  be 
closed  to  the  public  under  the 
provisions  of  section  10(d)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463)  and  5  U.S.C.  552b(c)(4). 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  lliese  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  mattera  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  he  obtained  by 
contacting  the  Conunittee's  Secretary. 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  5559, 1900  E  Street, 
NW.,  Washington.  DC  20415  (202)  606- 
1500. 

Dated:  April  3, 1997. 
Phyllis  G.  Foky, 

Chair,  Federal  Prevailing  Rate  Advisory 
Committee. 
|FR  Doc.  97-9050  Filed  4-8-97;  8:45  am) 

BHXING  COOC  «S»-ei-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pialMM  No.  34-^8471;  Rto  Na  SR-OCC- 
96-12] 

Self>Reguiatory  Organizations;  Delta 
Clearing  Corp.;  Ordisr  Approvir>g  on  a 
Temporary  Basis  a  Proposed  Rule 
Change  Relating  to  Monitoring  and 
Umitirtg  Exposure  from  Repurchase 
Agreements 

April  2, 1997. 

On  November  26, 1996,  the  Delta 
Clearing  Corp.  ("DCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-4XX>-96-12)  pursuant  to 
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Section  19(bHl)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  On 
January  10.  1997,  DCC  filed  an 
amendment.^  Notice  of  the  prop>osal  was 
published  in  the  Federal  Register  on 
January  30.  1997.3  Qq  March  11. 1997. 
DCC  filed  a  second  amendment.'*  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change  through  September  30, 
1997. 

I.  Description 

The  proposed  rule  change  amends 
DCC's  procedures  for  calculating  the 
amount  of  margin  to  collect  relating  to 
the  clearance  and  settlement  of  its 
participants'  overnight  repurchase  and 
reverse  repurchase  agreements 
("repos").5  Currently.  DCC's  rules 
provide  for  collection  of  core  margin 
and  performance  margin  based  on  an 
estimate  of  the  net  shortfall  from 
liquidation  of  a  participant's  repo  and 
reverse  repo  positions  at  the  close  of  the 
next  succeeding  business  day.  The 
proposed  rule  change  institutes  a  new 
method  of  collecting  margin  for 
overnight  repos  by  implementing  the 
following  changes. 

First,  the  proposed  rule  change  adds 
Section  2602.2  to  DCC's  rules  to  allow 
DCC  to  collect  an  intraday  mark-to- 
market  for  overnight  repos.  At 
approximately  2:30  p.m.  during  each 
business  day.  the  mark-to-market 
margin  requirements  will  be  calculated 
for  each  participant  with  respect  to  all 
overnight  repo  transactions  effected  by 
the  participant  and  submitted  to  DCC 
for  clearance  that  business  day.  DCC 
will  calculate  overnight  repo  exposures 
by  comp>aring  the  value  of  each 
transaction  at  the  time  the  transaction 
was  executed  with  the  valu»of  the 
transaction  using  the  most  recent 
intraday  price  from  an  information 
vendor.  DCC  %vill  net  positive  values 
against  negative  values  in  order  to 
derive  a  net  mark- to- market  valuation. 
In  the  event  that  the  net  mark-to-market 
valuation  exceeds  65  percent  of  the  sum 
of  the  participant's  core  margin 
(discussed  below)  and  unretumed 


« 15  U.S.C  7tofljKl)- 

'  Lattar  from  Howard  Meyenon.  Etq.,  Motgan, 
Lawis.  and  Bockius  (January  10. 1997). 

>Sacuhties  Exchange  Act  Release  No.  38198 
Uanuary  23. 1997).  62  FR  4S59. 

*  Latter  from  Howard  Meyeraoo.  Eaq.,  Morgan, 
Lewis,  and  Bockius  (March  11,  1997).  The  revisions 
contained  in  this  amendment  were  nonsubstantive 
and  therefore  do  not  require  republication  of  notice. 

'  Overnight  repos  are  repo  agreements  whose  off- 
dais  is  the  immediately  succeeding  business  day 
following  the  on-date  for  such  transactions.  Term 
repoa  are  repos  agreements  whose  off-date  is  two  or 
more  busiaaaa  day*  following  the  on-dale  for  such 


margin  on  deposit,  DCC  will  require  the 
participant  to  deposit  additional  margin 
in  the  amount  of  such  excess. 

DCC  will  provide  each  participant 
with  a  supplemental  daily  margin  report 
by  3:00  p.m.  of  each  business  day.  The 
supplemental  daily  margin  report  will 
indicate  (i)  the  participant's  overnight 
repo  positions  established  during  that 
business  day,  (ii)  the  net  mark-to-market 
valuations  for  the  participant's 
overnight  repo  positions,  (iii)  the  core 
margin  and  excess  unretumed  margin 
on  deposit  (including  margin  originally 
deposited  for  term  repos).  and  (iv)  the 
amount  of  additional  margin  that  the 
participant  must  deposit  with  DCC's 
clearing  bank.  The  additional  margin 
must  be  deposited  with  DCC  no  later 
than  5:00  p.m.  of  that  business  day. 
Failure  to  deposit  the  amount  of  any 
margin  deficit  shown  on  the 
supplemental  daily  margin  report 
including  mark-to-market  and  core 
margin  will  be  grounds  for  suspension 
and  sanctions  pursuant  to  Section  2608 
of  DCC's  rules. 

Second,  the  proposed  rule  change 
establishes  DCC's  participants'  core 
margin  requirement  as  either  $1  million 
dollars  par  amount  of  U.S.  Treasury 
securities  or  a  greater  amount  based 
upon  exposures  arising  out  of  such 
participant's  overnight  repo  agreements. 
To  ceilculate  each  participant's  core 
margin  requirement,  each  week  DCC 
will  review  the  overnight  repo  activity 
of  each  participant  for  the  most  recent 
eight  weeks  (forty  observations)  of 
overnight  repo  transactions.  This  data 
will  be  used  to  calculate  the  mark-to- 
market  exposure  for  each  of  these  forty 
instances.  Mark-to-market  exposure  will 
be  calculated  as  the  difference  between 
the  contract  value  of  an  overnight  repo 
and  the  end-of-day  pricing  for  the 
collateral  imderlying  such  overnight 
repos. ^  A  negative  number  would 
represent  an  exposure  for  DCC,  while  a 
positive  niunber  would  represent  an 
overcollateralization.  Instances  of 
overcollateralization  will  be  eliminated. 
The  remaining  instances  will  be  used  to 
calcidate  an  average  mark-to-market 
exposure.'  EKX  will  then  calculate  two 
standard  deviations.  A  participant's  core 
margin  requirement  will  be  the  sum  of 
the  average  and  two  standard 
deviations. 

By  3:00  p.m.  on  each  business  day  on 
which  the  core  margin  requirement  has 
been  calculated,  each  participant  will  be 
notified  of  its  new  core  margin 


*  DCC  will  obtain  the  end-of-day  prices  from  a 
vendor,  which  evaluates  information  received  from 
traders,  brokers,  and  various  electronic  sources. 

'1/40  instances  during  the  eight  week  period  are 
not  available,  OCC  will  calculate  an  average  baaed 
upon  the  number  of  actual  obaarvatiooa. 


requirement.  If  the  requirement  is 
greater  than  the  prevailing  core 
requirement,  the  participant  must  post 
the  difference  the  following  business 
day.  If  the  new  core  requirement  is 
below  the  then  prevailing  core 
requirement,  the  deposited  excess  will 
be  returned  to  the  participant  by  11:00 
a.m.  the  following  business  day. 

Third,  the  proposed  rule  change 
amends  DCC's  rules  to  eliminate  the 
collection  of  performance  margin  for 
overnight  repos.  The  daily  margin  report 
will  reflect  only  the  performance  margin 
required  on  the  participant's  term  repo 
positions. 

n.  Discussion 

Section  17A(b)(3)(F)8  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
that  IXX's  proposed  rule  change  is 
consistent  with  DCC's  obligations  under 
the  Act  because  the  proposal 
establishes:  (1)  a  minimum  core  margin 
requirement  to  reflect  DCC's  exposure  to 
each  participant's  overnight  repo 
activity  and  (2)  an  intraday  margin 
requirement  that  is  triggered  if  a 
participant's  mark-to- market  exposure  is 
valued  at  more  than  65  percent  of  the 
core  requirement.  Therefore,  the 
Commission  believes  that  the  proposal 
should  provide  to  DCC  margin  in  an 
amount  that  will  assist  DCC  in  meeting 
its  obligation  to  safeguard  securities  and 
funds. 

While  the  Commission  believes  that 
DCC's  required  overnight  repo 
margining  system  should  provide 
sufficient  risk  protection,  the 
Commission  recognizes  that  the 
margining  system  is  novel  both  in 
concept  and  to  DCC.  Therefore,  the 
Commission  believes  that  it  is 
appropriate  to  grant  temporary  approval 
of  the  proposal  in  order  that  the 
Commission  and  DCC  will  have  the 
opportunity  to  monitor  the  effectiveness 
of  the  new  system  in  practice. 
Accordingly,  the  Commission  is 
temporarily  approving  the  proposed 
rule  change  through  September  30, 
1997. 

In  this  regard,  DCC  has  agreed  that 
during  the  temporary  approval  period  it 
will  submit  on  a  monthly  basis  reports 
detailing  its  analysis  of  its  overnight 
repo  margining  system.  The  first  report 
should  be  submitted  by  Jime  15,  1997, 
with  each  subsequent  monthly  report 
being  submitted  by  the  fifteenth  of  the 
succeeding  month. 


■lSU.S.C78q-l(bX3)(F). 
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m.  DiscuMJen 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DCC-96-12)  be.  and  hereby  is,  approved 
through  September  30, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarlajid, 

Deputy  Secretary. 

[FR  Doc.  97-6996  Filed  4-8-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relaase  No.  34-38472;  Hie  No.  SR-GSCC- 
97-02] 

Self-Regulatory  Organiiations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  of  A 
Proposed  Rule  Change  Relating  To 
Cofnparison  of  Transactions  Betwreen 
Insolvent  And  Solvent  Memt>ers 

April  2. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
March  11. 1997.  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  ni  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

GSCC  is  proposing  that  it  have  the 
authority  to  issue  a  comparison  of  a 
transaction  based  solely  on  data 
submitted  by  one  netting  member  when 
the  counterparty  to  the  trade  becomes 
insolvent. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 


the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(i)  Under  the  ordinary  application  of 
its  rules,  a  transaction  is  not  eligible  for 
netting  and  guaranteed  settiement  by 
GSCC  until  and  unless  it  is  compared. 
Except  for  purchases  made  through  the 
U.S.  government's  auction  of  Treasury 
securities,  GSCC's  rules  provide  that  a 
comparison  can  only  be  generated  upon 
the  matching  of  data  provided  by  two 
members.  GSCC  believes  that  this  poses 
a  potential  problem  from  a  risk 
management  perspective  in  a  situation 
where  a  netting  member  becomes 
insolvent  and  does  not  submit  trades  it 
or  an  executing  firm  for  which  it  acts 
entered  into  prior  to  its  insolvency. 
Absent  the  taking  by  GSCC  of 
extraordinary  action  to  compare  the 
trade,  such  trades  will  not  be  netted  and 
guaranteed.  In  such  situations,  GSCC 
believes  it  necessary  and  appropriate  for 
it  to  have  the  clear  authority  under  its 
rules  to  deem  a  transaction  compared 
based  solely  on  the  data  submitted  by 
the  insolvent  member's  counterparty. 
However,  this  needs  to  be  done  in  a 
manner  that  does  not  expose  GSCC  to 
liability  to  a  netting  member  for 
fraudulent  or  collusive  activity. 

In  order  to  accomplish  these  goals, 
GSCC  is  proposing  that  it  have  the 
authority  to  issue  a  comparison  of  a 
transaction  basedon  data  submitted  by  a 
solvent  netting  member,  which  may  be 
an  interdealer  broker,  under  the 
following  circumstances:  (1)  The  data 
submitted  by  the  solvent  member 
indicates  that  the  counterparty  to  the 
transaction  is  either  an  insolvent 
member  or  an  executing  firm  that  uses 
the  insolvent  member  as  its  submitting 
member;  (2)  the  solvent  member  has 
submitted  in  a  timely  manner  all  of  its 
activity  with  the  insolvent  member  or 
executing  finn;  (3)  if  GSCC  had 
annoimced  to  its  members  that  it  would 
cease  to  act  for  the  insolvent  member  as 
of  a  specified  date  and  time  (and,  thus, 
not  accept  any  further  trades  submitted 
against  such  member),  the  transaction 
was  executed  before  such  specified  date 
and  time;  (4)  the  transaction  is  not  an 


"off-the-market"  transaction  as  defined 
in  GSCC's  rules,3  and  (5)  GSCC  has 
made  a  determination  that  the 
transaction  was  entered  into  by  the 
solvent  member  or  an  executing  firm 
that  uses  the  solvent  member  as  its 
submitting  member  in  good  &ith  and 
not  primarily  in  order  to  take  advantage 
of  the  insolvent  member's  financial 
condition. 

(ii)  The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  the  Act  and  the  rules  and 
regulations  thereunder  because  they 
will  make  clear  GSCC's  authority  to  take 
action  to  compare  trades  in  an 
insolvency  situation  without  exposing 
GSCC  to  liability  to  a  netting  member 
for  fraudulent  or  collusive  activity. 

B.  Self-Regulatory  Organization's       ' 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  Members  will  be 
notified  of  the  rule  change  filing  and 
comments  will  be  solicited  by  an 
important  notice.  GSCC  will  notify  the 
Commission  of  any  written  comments 
received  by  GSCC. 

m.  Date  of  EfEectiveness  of  die 
proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (1) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  GSCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  prop>osed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


•17  CFR  200.3O-3(aXl2). 
>lSU.S.C78s(bMl). 


2  The  Commission  has  modified  the  text  of  the 
summaries  sulnnitted  by  GSGC 


'  GSOC  has  filed  a  proposed  rule  change  (File  No. 
SR-OSCC-97-01)  that  will  add  a  definition  of  "off- 
the-market"  transactions  to  its  rules.  Essentially,  an 
off-the-market  transaction  is  a  trade  that  has  a  price 
that  differs  significantly  from  the  prevailing  market 
price. 
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should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  OC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
'available  for  inspection  and  copying  at 
the  principal  office  of  the  GSCC.  All 
siibmissions  should  refer  to  File  No. 
SR-GSCC-97-02  and  should  be 
submitted  by  April  30, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Mai^aret  H.  McFariand. 

Deputy  Secretary. 

(PR  Doc.  97-8997  Filed  4-8-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Weleaae  No.  34-38463;  File  No.  SR-NASO- 
97-14] 

SaK-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
ttte  National  Association  of  Securities 
Dealers.  Inc..  Relating  to  the 
Amendment  of  its  Margin  Rules 

April  1.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 
("Acf'),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
26. 1997,  NASD  Regulation,  Inc. 
("NASD  Regulation")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II. 
and  in  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  ruie 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regiilation  profxises  to  amend 
the  margin  rules.  Rule  2520  of  the 
Conduct  Rules,  of  the  National 


♦17CFR200.3O-3UX12). 
» 15  U.S.C  7B»(bKl). 
*17(7R240.19t>-t. 


Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"). 
Specifically.  NASD  Regulation  is 
proposing  to  amend  Rule  2520  ("old 
Rule  2520")  to:  (1)  Renumber 
paragraphs  (a)  and  (b)  as  Rules  2521  and 
2522,  respectively;  and  renumber 
paragraph  (c)  as  Rule  2520  (referred  to 
herein  as  "Rule  2520")  to  facilitate  the 
use  and  comparison  of  the  Rule  in 
relation  to  the  New  York  Stock 
Exchange's  ("NYSE")  margin  rule;  (2) 
conform  Rule  2520  to  recent 
amendments  to  Federal  Reserve  Board 
Regulation  T;  and  (3)  add  margin 
requirements  for  various  over-the- 
counter  ("OTC")  options  and  interest 
rate  composite  securities.  The  text  of  the 
proposed  rule  change  is  attached  to 
NASD  Regulation's  rule  filing  as  Exhibit 
2. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  TV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  t/ie  Proposed  Rule 
Change 

1.  Purpose 

As  a  result  of  the  Federal  Reserve 
Board  of  Governor's  recent  amendments 
to  Regulation  T,  which  governs  the 
extension  of  credit  by  broker/dealers, 
and  the  NYSE's  recent  proposed 
amendments  to  its  margin  rule,  NYSE 
Rule  431,3  NASD  Regulation  is 
proposing  to  renumber  old  Rule  2520  to 
permit  its  members  and  others  to  more 
easily  use  and  compare  the  provisions 
of  the  rule  to  NYSE  Rule  431.  In 
addition,  NASD  Regulation  is  proposing 
amendments  to  Rule  2520,  the  NASD's 
margin  rule,  to  conform  the  NASD's 
margin  requirements  to  Regulation  T 
and  NYSE  Rule  431. 

Numbering.  At  one  time,  former 
Article  ID.  Section  30  of  the  NASD 
Rules  of  Fair  Practice  had  substantially 
the  same  margin  requirements  as  NYSE 


Rule  431.*  Several  years  ago  Section  30 
was  amended  to  adopt  the  same 
numbering  scheme  as  NYSE  Rule  431  in 
order  to  facilitate  the  use  and 
comparison  of  the  two  rules.  For 
example,  old  Section  30.3(f)(2)  relates  to 
margin  requirements  for  puts,  calls  and 
other  options.  The  same  provisions 
appear  in  NYSE  Rule  431(f)(2).  Thus, 
any  member  could  find  the  provisions 
in  both  the  NASD  and  NYSE's  rules 
under  the  same  subsection  number 
"{f)(2)."  When  the  NASD  Manual  was 
reorganized  in  1996,  new  rule 
numbering  conventions  were  adopted 
that  resulted  in  the  renumbering  of 
Article  III,  Section  30  as  old  Rule  2520. 
Under  the  1996  numbering  scheme,  old 
Section  303. (f)(2),  for  example,  became 
old  Rule  2520(c)(6)(B).  As  a  result  of 
these  numbering  changes,  comparison 
between  old  Rule  2520  and  NYSE  Rule 
431  became  much  more  problematic. 

NASD  Regulation  is  proposing  to 
renumber  old  Rule  2520  by:  (1) 
Renumbering  paragraphs  (a)  and  (b)  as 
Rules  2521  and  2522.  respectively;  and 
(2)  renumbering  ptu^graph  (c)  as  Rule 
2520.  This  renumbering  will  cause  most 
of  the  paragraphs  and  subparagraphs  of 
Rule  2520  to  have  the  same  numbering 
as  those  of  NYSE  Rule  431,  thereby 
facilitating  comparison  and  use  of  the 
two  rules.  The  renumbered  Rule  2520  is 
set  forth  in  Exhibit  2  to  the  rule  filing; 
however,  the  former  numbering  of  each 
subsection  is  not  shown. 

Amendments  to  Conform  Rule  2520  to 
Regulation  T.  NASD  Regulation  is 
proposing  two  technical  changes  to  Rule 
2520  (as  renumbered)  to  correct 
references  to  recently-repealed  or 
renumbered  provisions  of  Regulation  T: 

1.  Definition  of  OTC  margin  bond. 
Rule  2520  (e)(2)(C),  referring  to  the 
definition  of  OTC  margin  bond  as  stated 
in  Regulation  T.  Section  220.2(t),s  is 
proposed  to  be  amended  to  eliminate 
the  "(t)."  Section  220.2  has  been 
amended  to  eliminate  subsection 
numbering. 

2.  Cash  equivalent.  Rule 
2520(f)(2)(H)(iv),  referring  to  cash 
equivalents  as  "those  instruments 
referred  to  in  Section  220.8(a)(3)(ii)  of 
Regulation  T,"  is  proposed  to  be 
amended  to  change  the  reference  to 
Section  220.2  of  Regulation  T.  When 
Regulation  T  was  amended.  Section 


>S«e  Socurities  Exchan^  Act  ReleaM  ^4o.  38411 
(Ktarcb  17.  1997)  62  FR  14174. 


*  There  were  a  few  minor  differences  in  the  two 
Rules  related  to  the  fact  that  the  NASD  regulates  the 
over-the-counter  market  and  that  certain 
requirements  in  the  respective  rules  relate  only  to 
exchange  specialists  or  dealers. 

'The  definition  of  OTC  margin  bond  in 
Regulation  T.  Section  220.2  refers  to  several  type* 
of  debt  securities  with  specifically  defined 
characteristics,  all  of  which  are  sold  or  traded  over- 
the-counter,  not  on  an  exchange. 
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220.8(a)(3)(ii)  was  amended  to  eliminate 
conditions  relating  to  cash  equivalents 
and  Section  220.2  was  amended  by 
adding  a  definition  of  cash  equivalents. 

Amendments  to  Conform  Rule  2520  to 
Recent  Amendments  to  NYSE  Rule  431. 
Option  Products  and  Interest  Rate 
Composites.  The  NYSE  recendy 
proposed  amending  its  Rule  431  to 
establish  new  margin  requirements  for 
various  OTC  option  products  and 
interest  rate  campsite  securities."  Rule 
2520,  paragraphs  (f)(2)(D)  and  (F). 
which  currently  requires  customer 
margin  for  short  OTC  stock  and  index 
options  of  100%  of  the  option  premium 
plus  45%  of  the  current  market  value  of 
the  imderlying  security,  are  proposed  to 
be  amended  by  adding  specific  margin 
requirements  for  OTC  options  equal  to 
a  specific  percentage  of  the  current 
value  of  the  underlying  component  to 
conform  these  paragraphs  with  the 
corresponding  paragraphs  of  NYSE  Rule 
431.  In  addition,  a  new  definition  of  the 
term  "imderlying  component"  is  being 
added  as  paragraph  2522(a)(66)  to 
replace  more  complex  references  to 
"imderlying  security  or  the  prttduct  of 
the  current  index  group  value  of  the 
undeiiying  index  stock  group." 

The  principal  amendments  to  Rule 
2520,  paragraphs  (fX2)(D)  and  (F) 
include  new  initial  and  maintenance 
margin  requirements  (including 
provisions  for  reduced  margin 
requirements  under  certain 
circumstances)  for 

— OTC  options  on  stock  and  convertible 
corporate  debt  (30%).  industry  index 
stock  groups  (30%)  and  broad  index 
stock  groups  (20%). 

— OTC  options  on  30-year  U.S.  Treasury 
bonds  and  non-mortgage  backed  U.S. 
Government  agency  d^  securities 
that  qualify  for  exemption  pursuant  to 
SEC  Rule  3al2-7  (3%).' 

— OTC  options  on  all  other  U.S. 
Government  securities  including 
agency  debt  (5%).'  and  maiginable 
corporate  debt  securities  (15%).  OTC 
options  on  all  other  securities 
including  CMO's  remain  subject  to 
the  current  45%  general  OTC  option 
margin  requirement 

— Interest  rate  contracts  (10%)  to  be 
consistent  with  other  exchanges.^ 


■SaesupmnotoS. 

'  The  text  of  the  rule  filing  indicates  that  the 
initial  and/or  maintenance  margin  for  U.S. 
Govenunent  or  U.S.  Government  Agency  debt 
•acurities  other  than  those  exempted  by  Rule  3al2- 
7  under  the  Act  is  5%. 

•M. 

'There  is  currently  no  margin  requirement  for 
interest  rate  contracU  in  the  Rule.  The  NYSE  added 
the  requirement  to  Rule  431  in  order  to  be 
coosiatent  with  other  nifhiiigei 


In  addition,  the  proposed 
amendments  recognize  certain  spread 
and  straddle  positions  for  margin 
purposes  between  listed  and  OTC 
options  when  a  customer's  long  and 
short  positions  are  controlled  l^  the 
same  broker-dealer. 

Specialist  and  Market  Maker  Options 
Margin.  The  amendments  to  Regulation 
T  that  are  scheduled  to  take  effect  on 
July  1, 1997,  eliminate  margin 
requirements  for  options  transactions 
for  customers  and  market  markers/ 
specialists  and  shift  responsibility  for 
setting  such  margin  requirements  to  the 
self-regulatory  organizations.  The  NYSE 
has  proposed  adiling  new  provisions 
establishing  such  margin  requirements 
to  Rule  431,^0  and  NASD  Regulation  is 
proposing  to  make  substantially 
identical  changes  to  subparagraph 
(0(2)0)  of  Rule  2520. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  15A(b)(6) "  that  an 
association  have  rules  that  are  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
coo{>eration  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  fecilitating  transactions 
in  securities,  to  remove  impediments  to 
protect  and  perfect  the  mechanism  of 
free  and  open  market  and  a  national 
maiicet  system,  and  in  general,  to  protect 
investors  and  the  public  intnest 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act  in  that  conforming  the  margin 
rules  of  the  self-regulatory  organizations 
will  prevent  inconsistent  requirements 
from  being  imposed  upon  broker/ 
dealers  who  are  members  of  more  than 
one  self-regulatoty  organization. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Membws,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


m.  Date  of  Efiectiveneas  of  the 
Proposed  Rule  ritan^  and  Timing  tor 
Conuniaaion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fedovl 
Roister  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SolicitatioD  of  Qunments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  b^ween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD 
Regulation.  All  submissions  should 
refer  to  the  file  number  SR-NASD-07- 
14  and  should  be  submitted  by  April  30, 
1997. 

For  the  CommiMion.  by  dia  Diritiaa  of 
Maikst  Ragolation,  pursuant  to  dalagMad 
authority." 

Margaret  H.  McFarfaBd, 

Deputy  Secretaiy. 

(PR  Doc  97-8998  Filed  4-8-97;  8:45  am] 
I  oooc  aote-ei-M 


*°  See  supra  note  3. 
"15U.S.C7ao-3. 


"17  CFR  200.3O-3(aNl2). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[IMease  No.  34-38469;  International  Series 
naHaa>  No.  1070;  FUe  Na  SR-NASO-07- 
1«1 

S«lf-R«gulatory  Organizations;  Notice 
of  HIIng  of  Proposed  Rule  Change  by 
ttie  National  Association  of  Securities 
Dealers,  Inc.  Relatir>g  to  Revision  of 
tt)e  Listing  Standards  for  The  Nasdaq 
Stock  Market,  Inc. 

April  2.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  2  thereunder, 
notice  is  hereby  given  that  on  March  3, 
1997,:'  ^  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  Rules 
4200. 4300. 4310. 4320.  4400.  4420. 
4450,  4460,  4470  and  4480  of  the  NASD 
to  revise  the  listing  standards  for 
Nasdaq.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italic;  proposed  deletions 
are  in  brackets. 

All  references  to  "the  Association"  in 
Rules  4300  through  4480  inclusive 
should  be  replaced  with  "Nasdaq," 
except  in  Rule  4300,  Rule  4310(c)(16). 
Rule  4320(e)(15).  Rule  4400,  Rule 
4420(f)  and  Rule  4420(g)  which  are 
amended  as  indicated,  below. 

4200.  Definitions. 

For  purposes  of  the  Rule  4000  Series, 
unless  the  context  requires  otherwise: 

(a) — (0  No  change. 

[(g)  "Capital  and  surplus"  means  total 
stockholders'  equity  as  presented  in 


'15U.S.C78s(bHl). 

» 17  CFR  240.196-4. 

>Od  Mmrch  27.  1997,  Natdaq  filod  Amendment 
No.  1  to  the  proposed  rule  change.  On  April  1, 
1M7,  Naidaq  filed  Amendment  No.  2  to  the 
propoeed  rale  chaiige.  Amendment  No.  1  and 
Amendment  No  2  make  technical  and  conforming 
rhangee  to  the  propoaed  rule  filing.  See  letter  from 
Robarl  E.  Aber.  Vice  President  and  General  Counsel. 
Naadaq  to  Katharine  England.  Assistant  Director, 
CfHrniseioo.  dated  March  27,  1997  and  letter  from 
Robert  E.  Aber.  Vice  President  and  General  Counsel. 
Naadaq  to  Katharine  England,  Assistant  Director, 
.dated  April  1.  1997. 


accordance  with  generally  accepted 
accounting  principles  as  reflected  on  the 
issuer's  statement  of  financial  condition 
or  comparable  statement.) 

(h) — (j)  Renumbered  as  (g) — (i). 

(j)  "Independent  director"  means  a 
person  other  than  an  officer  or 
employee  of  the  company  or  its 
subsidiaries  or  any  other  individual 
having  a  relationship  which,  in  the 
opinion  of  the  company's  board  of 
directors,  would  interfere  with  the 
exercise  of  independent  judgment  in 
carrying  out  the  responsibilities  of  a 
director. 

(k) — (aa)  No  change. 

(bb)  "Round  lot  holder"  means  a 
holder  of  a  normal  unit  of  trading. 

(bb) — (dd)  Renumbered  as  (cc)— (ee). 

4300.  Qualification  Requirements  For 
Nasdaq  Stock  Market  Securities 

The  Nasdaq  Stock  Market  [The 
Association,  as  operator  of  The  Nasdaq 
Stock  Market,]  is  entrusted  with  the 
authority  to  preserve  and  strengthen  the 
quality  of  and  public  confidence  in  its 
miuket.  The  Nasdaq  Stock  Market 
stands  for  integrity  and  ethical  business 
practices  in  order  to  enhance  investor 
confidence,  thereby  contributing  to  the 
financial  health  of  the  economy  and 
supporting  the  capital  formation 
process.  Nasdaq  issuers,  from  new 
public  companies  to  companies  of 
international  stature,  by  being  included 
in  Nasdaq,  are  publicly  recognized  as 
sharing  these  important  objectives  of  the 
Nasdaq  Stock  Market. 

No  further  change. 

4310.  Qualification  Requirements  for 
Domestic  and  Canadian  Securities 

To  qualify  for  inclusion  in  Nasdaq,  a 
security  of  a  domestic  or  Canadian 
issuer  shall  satisfy  all  applicable 
requirements  contained  in  paragraphs 
(a)  or  (b),  and  (c)  hereof. 

(a)  No  change. 

(b)  No  change. 

(c)  In  addition  to  the  requirements 
contained  in  paragraph  (a)  or  (b)  above, 
and  unless  otherwise  indicated,  a 
securify  shall  satisfy  the  following 
criteria  for  inclusion  in  Nasdaq: 

[(1)  For  initial  and  continueo 
inclusion,  the  issue  shall  have  two 
registered  and  active  market  makers, 
one  of  which  may  be  a  market  maker 
entering  a  stabilizing  bid.) 

(1)  For  initial  inclusion,  the  issue 
shall  have  three  registered  and  active 
market  makers,  and  for  continued 
inclusion,  the  issue  shall  have  two 
registered  and  active  market  makers, 
one  of  which  may  be  a  market  maker 
entering  a  stabilizing  bid. 

[(2)  For  initial  inclusion,  the  issuer 
shall  have  total  assets  of  at  least  $4 


nullion.  For  continued  inclusion,  the 
issuer  shall  have  total  assets  of  at  least 
$2  million.  An  issuer's  total  assets  will 
be  determined  on  the  basis  of  a  balance 
sheet  prepared  in  accordance  with 
generally  accepted  accounting 
principles.  Assets  that  are  temporary  or 
restricted  in  their  use  will  be  excluded 
from  the  determination  of  total  assets.) 

((3)  For  initial  inclusion,  the  issuer 
shall  have  capital  and  surplus  of  at  least 
$2  million.  For  continued  inclusion,  the 
issuer  shall  have  capital  and  surplus  of 
at  least  $1  million.  Only  issues  of 
common  and  preferred  stock  will  be 
included  in  capital  and  surplus. 
Debentures  and  redeemable  securities 
with  the  redemption  provision  within 
the  sole  control  of  the  holder  will  be 
excluded  from  the  determination  of 
capital  and  surplus.) 

(2)(A)  For  initial  inclusion,  the  issuer 
shall  have: 

(i)  net  tangible  assets  of  $4  million; 

(ii)  market  capitalization  of  $50 
million;  or 

(Hi)  net  income  of  $750,000  in  the 
most  recently  completed  fiscal  year  or  in 
two  of  the  last  three  most  recently 
completed  fiscal  years. 

(B)  For  continued  inclusion,  the  issuer 
shall  maintain: 

(i)  net  tangible  assets  of  $2  million; 

(ii)  market  capitalization  of  $35 
million;  or 

(Hi)  net  income  of  $500,000  in  the 
most  recently  completed  fiscal  year  or  in 
two  of  the  last  three  most  recently 
completed  fiscal  years. 

(3)  For  initial  inclusion,  the  issuer 
shall  have  an  operating  history  of  at 
least  one  year  or  market  capitalization 
of  $50  million. 

(4)  For  initial  inclusion,  crommon  or 
preferred  stock  shall  have  a  minimum 
bid  price  of  ($3)  $4  per  share.  For 
continued  inclusion  the  minimum  bid 
price  per  share  shall  be  $1  [,  provided 
however  that  an  issuer  shall  not  be 
required  to  maintain  the  $1  per  share 
minimum  bid  price  if  it  maintains 
market  value  of  public  float  of  $1 
million  and  $2  million  in  capital  and 
surplus). 

(5)  No  change. 

(6)  In  the  case  of  common  stock,  there 
shall  be  at  least  300  round  lot  holders 
of  the  securify.  An  account  of  a  member 
that  is  beneficially  owned  by  a  customer 
(as  defined  in  Rule  0120)  will  be 
considered  a  holder  of  a  securify  upon 
appropriate  verification  by  the  member. 

(7)  In  the  case  of  common  stock,  there 
shall  be  at  least  [100,000]  1,000.000 
publicly  held  shares  for  initial  inclusion 
and  500,000  publicly  held  shares  for 
continued  inclusion.  For  initial 
inclusion  such  shares  shall  have  a 
market  value  of  at  least  [$1]  $5  million. 
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For  continued  inclusion  such  shares 
shall  have  a  market  value  of  at  least 
[$200,000]  $1  million.  Shares  held 
directly  or  indirecUy  by  any  officer  or 
director  of  the  issuer  and  by  any  person 
who  is  the  beneficial  owner  of  more 
than  10  pmcent  of  the  total  shares 
outstanding  are  not  considered  to  be 
publicly  held. 

(8)(A)  No  change. 

(B)  A  failure  to  meet  the  continued 
inclusion  requirements  for  minimum 
bid  price  and  market  value  of  public 
float  shall  be  determined  to  exist  only 
if  the  deficiency  for  the  applicable 
criterion  continues  for  a  period  of  [10] 
30  consecutive  business  days.  Upon 
such  failure,  the  issuer  shall  be  notified 
prompUy  and  shall  have  a  period  of  90 
calendar  days  from  such  notification  to 
achieve  compliance  with  the  applicable 
continued  inclusion  standard. 
Compliance  can  be  achieved  by  meeting 
the  applicable  standard  for  a  minimum 
of  10  consecutive  business  days  during 
the  90  day  compliance  period. 

(9) — (15)  No  change. 

(16)  Except  in  imusual  circumstances, 
the  issuer  shall  make  prompt  disclosure 
to  the  public  through  the  news  media  of 
any  material  information  that  would 
reasonably  be  expected  to  affect  the 
value  of  its  securities  or  influence 
investors'  decisions  and  shall,  prior  to 
the  release  of  the  information,  provide 
notice  of  such  disclosure  to  Nasdaq's 
Market  Watch  Department  (the 
Association's  Market  Surveillance 
Depiartment].* 

'This  notice  shall  be  made  to  the 
Market  Watch  (Market  Surveillance] 
Department  at  9513  Key  West  Avenue, 
Rockville,  Maryland  20850-3389.  The 
telephone  number  is  1-800-537-3929, 
(301)  590-6411,  or  from  7  p.m.  to  8  a.m. 
Eastern  Time,  (301)  590-6413.  The  fax 
number  is  (301)  590-6482. 

(17)— (24)  No  change. 

(25)  Corporate  Governance 
Requirements — Nasdaq  shall  review  the 
issuer's  past  corporate  governance 
activities  when  the  issuer's  securities 
were  traded  on  or  after  withdrawal  from 
Nasdaq  or  a  securities  exchange  which 
imposes  corporate  governance 
requirements.  Based  on  such  review, 
Nasdaq  may  take  any  appropriate 
action,  including  placing  of  restrictions 
on  or  additional  requirements  for 
listing,  or  the  denial  of  listing  of  a 
security  if  Nasdaq  determines  that  there 
have  been  violations  or  evasions  of  such 
corporate  governance  standards. 
Determinations  under  this 
subparagraph  shall  be  made  on  a  case- 
by-case  basis  as  necessary  to  protect 
investors  and  the  public  interest. 


(A)  Distribution  of  Annual  and  Interim 
Reports 

(i)  Each  issuer  shall  distribute  to 
shareholders  copies  of  an  annua/  report 
containing  audited  financial  statements 
of  the  company  and  its  subsidiaries.  The 
report  shall  be  distributed  to 
shareholders  a  reasonable  period  of 
time  prior  to  the  company's  armual 
meeting  of  shareholders  and  shall  be 
filed  with  Nasdaq  at  the  time  it  is 
distributed  to  shareholders. 

(ii)  Each  issuer  which  is  subject  to 
SEC  Rule  13a-13  shall  make  available 
copies  of  quarterly  reports  including 
statements  of  operating  results  to 
shareholders  either  prior  to  or  as  soon 
as  practicable  following  the  company's 
filing  of  its  Form  10-Q  with  the 
Commission.  If  the  form  of  such 
quarterly  report  differs  from  the  Form 
1 0-Q,  the  issuer  shall  file  one  copy  of 
the  report  with  Nasdaq  in  addition  to 
filing  its  Form  10-Q  pursuant  to  Rule 
4310(c)(l4).  The  statement  of  operations 
contained  in  quarterly  reports  shall 
disclose,  as  a  minimum,  any  substantial 
items  of  an  unusual  or  nonrecurrent 
nature  and  net  income  before  and  after 
estimated  federal  income  taxes  or  net 
income  and  the  amount  of  estimated 
federal  taxes. 

(Hi)  Each  issuer  which  is  not  subject 
to  SEC  Rule  13a-13  and  which  is 
required  to  file  with  the  Commission,  or 
another  federal  or  state  regulatory 
authority,  interim  reports  relating 
primarily  to  operations  and  financial 
position,  shall  make  available  to 
shareholders  reports  which  reflect  the 
information  contained  in  those  interim 
reports.  Such  reports  shall  be  made 
available  to  shareholders  either  before 
or  as  soon  as  practicable  following  filing 
with  the  appropriate  regulatory 
authority.  If  the  form  of  the  interim 
report  provided  to  shareholders  differs 
from  that  filed  with  the  regulatory 
authority,  the  issuer  shall  file  one  copy 
of  the  report  to  shareholders  with 
Nasdaq  in  addition  to  the  report  to  the 
regulatory  authority  that  is  filed  with 
Nasdaq  pursuant  to  Rule  4310(c)(14). 

(B)  Independent  Directors 

Each  issuer  shall  maintain  a 
minimum  of  two  independent  directors 
on  its  board  of  directors. 

(C)  Audit  Committee 

Each  issuer  shall  establish  and 
maintain  an  Audit  Committee,  a 
majority  of  the  members  of  which  shall 
be  independent  directors. 

(D)  Shareholder  Meetings 

Each  issuer  shall  hold  an  annual 
meeting  <rf  shareholders  and  shall 


provide  notice  of  such  meeting  to 
Nasdaq. 

(E)  Quorum 

Each  issuer  shall  provide  for  a 
quorum  as  specified  in  its  by-laws  for      ' 
any  meeting  of  Oie  holder*  of  common     j 
stock;  provided,  however,  that  in  no  ' 

case  shall  such  quorum  be  less  than 
33V3  percent  of  the  outstanding  shares     ' 
of  the  company's  common  voting  stock. 

(F)  Solicitation  of  Proxies 

Each  issuer  shall  solicit  proxies  and 
provide  proxy  statements  for  all  | 

meetings  of  shareholders  and  shall  1 

provide  copies  of  such  proxy  solicitation ! 
to  Nasdaq. 

(G)  Conflicts  of  Interest 

Each  issuer  shall  conduct  an 
appropriate  review  of  all  related  party     ^ 
transactions  on  an  ongoing  basis  and 
shall  utilize  the  company's  Audit 
Committee  or  a  comparable  body  of  the   ' 
board  of  directors  for  the  review  of  ' 

potential  conflict  of  interest  situations 
where  appropriate. 

(H)  Shareholder  Approval  I 

(i)  Each  issuer  shall  require 
shareholder  approval  of  a  plan  or 
arrangement  under  subparagraph  a. 
below  or.  prior  to  the  issuance  of  ' 

designated  securities  under 
subparagraph  b.,c.,  or  d.  below: 

a.  when  a  stock  option  or  purchase        1 
plan  is  to  be  established  or  other  -| 
arrangement  made  pursuant  to  which 
stock  may  be  acquired  by  officers  or 
directors,  except  for  warrants  or  rights 
issued  generally  to  securify  holders  of      | 
the  company  or  broadly  based  plans  or     1 
arrangements  including  other  ' 
employees  (e.g.  ESOPs).  In  a  case  where  j 
the  shares  are  issued  to  a  person  not 
previoiisly  employed  by  the  company,     | 
as  an  inducement  essential  to  the             < 
individual's  entering  into  an                      | 
employment  contract  with  the  company,  1 
shareholder  approval  will  generally  not 
be  required.  The  establishment  of  a  plan 
or  arrangement  under  which  the  amount  , 
of  securities  which  may  be  issued  does 
not  exceed  the  lesser  of  1%  of  the 
number  of  shares  of  common  stock,  1% 
of  the  voting  power  outstanding,  or          ' 
25,000  shares  will  not  generally  require  \ 
shareholder  approval; 

b.  when  the  issuance  will  result  in  a 
change  of  control  of  the  issuer; 

c.  in  connection  with  the  acquisition  | 
of  the  stock  or  assets  of  another  j 
company  if:  | 

1 .  any  director,  officer  or  substantial     \ 
shareholder  of  the  issuer  has  a  5%  or 
greater  interest  (or  such  persons 
collectively  have  a  10%  or  greater  | 

interest),  directly  or  indirectly,  in  the        < 
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company  or  assets  to  be  acquired  or  in 
the  consideration  to  be  paid  in  the 
transaction  or  series  of  related 
transactions  and  the  present  or 
potential  issuance  of  common  stock,  or 
securities  convertible  into  or  exercisable 
for  common  stock,  could  resuh  in  an 
increase  in  outstanding  common  shares 
or  voting  power  of  5%  or  more;  or 
2.  where,  due  to  the  present  or 
potential  issuance  of  common  stock,  or 
securities  convertible  into  or  exercisable 
for  common  stock,  other  than  a  public 
offering  for  cash : 

A.  the  common  stock  has  or  will  have 
upon  issuance  voting  power  equal  to  or 
in  excess  of  20%  of  the  voting  power 
outstanding  before  the  issuance  of  stock 
or  securities  convertible  into  or 
exercisable  for  common  stock;  or 

B.  the  number  of  shares  of  common 
stock  to  be  issued  is  or  will  be  equal  to 
or  in  excess  of  20%  of  the  number  of 
shares  or  common  stock  outstanding 
before  the  issuance  of  the  stock  or 
securities;  or 

d.  in  connection  with  a  transaction 
other  than  a  public  offering  involving: 

1.  the  sale  or  issuance  by  the  issuer 
of  common  stock  (or  securities 
convertible  into  or  exercisable  for 
common  stock)  at  a  price  less  than  the 
greater  of  book  or  market  value  which 
together  with  sales  by  officers,  directors 
or  substantial  shareholders  of  the 
company  equals  20%  or  more  of 
common  stock  or  20%  or  more  of  the 
voting  power  outstanding  before  the 
issuance;  or 

2.  the  sale  or  issuance  by  the 
company  of  common  stock  (or  securities 
convertible  into  or  exercisable  common 
stock)  equal  to  20%  or  more  of  the 
common  stock  or  20%  or  more  of  the 
voting  power  outstanding  before  the 
issuance  for  less  than  the  greater  of 
book  or  market  value  of  the  stock. 

(ii)  Exceptions  may  be  made  upon 
application  to  Nasdaq  when: 

a.  the  delay  in  securing  stockholder 
approval  would  seriously  jeopardize  the 
financial  viability  of  the  enterprise;  and 

b.  reliance  by  the  company  on  this 
exception  is  expressly  approved  by  the 
Audit  Committee  or  a  comparable  body 
of  the  board  of  directors. 

A  company  relying  on  this  exception 
must  mail  to  all  shareholders  not  later 
than  ten  days  before  issuance  of  the 
securities  a  letter  alerting  them  to  its 
omission  to  seek  the  shareholder 
approval  that  would  otherwise  be 
required  and  indicating  that  the  Audit 
Committee  or  a  comparable  body  of  the 
board  of  directors  has  expressly 
approved  the  exception. 

(Hi)  Only  shares  actually  issued  and 
outstanding  (excluding  treasury  shares 
or  shares  held  by  a  subsidiary)  are  to  be 


used  in  making  any  calculation 
provided  for  in  this  subparagraph 
(25)(H)(i)d.  1 .  Unissued  shares  reserved 
for  issuance  upon  conversion  of 
securities  or  upon  exercise  of  options  or 
warrants  will  not  be  regarded  as 
outstanding. 

(iv)  Voting  power  outstanding  as  used 
in  this  Rule  refers  to  the  aggregate 
number  of  votes  which  may  be  cast  by 
holders  of  those  securities  outstanding 
which  entitle  the  holders  thereof  to  vote 
generally  on  all  matters  submitted  to  the 
comoany's  security  holders  for  a  vote. 

(v)  An  interest  consisting  of  less  than 
either  5%  of  the  number  of  shares  of 
common  stock  or  5%  of  the  voting 
power  outstanding  of  an  issuer  or  party 
shall  not  be  considered  a  substantial 
interest  or  cause  the  holder  of  such  an 
interest  to  be  regarded  as  a  substantial 
security  holder. 

(vi)  Where  shareholder  approval  is 
required,  the  minimum  vote  which  will 
constitute  shareholder  approval  shall  be 
a  majority  of  the  total  votes  cast  on  the 
proposal  in  person  or  by  proxy. 

(26)  Listing  Agreement 

Each  issuer  shall  execute  a  Listing 
Agreement  in  the  form  designated  by 
Nasdaq. 

(27)  Peer  Review 

(A)  Each  issuer  must  be  audited  by  an 
independent  public  accountant  that: 

(i)  has  received  an  external  quality 
control  review  by  an  independent  public 
accountant  ("peer  review")  that 
determines  whether  the  auditor's  system 
of  quality  control  is  in  place  ahd 
operating  effectively  and  whether 
established  policies  and  procedures  and 
applicable  auditing  standards  are  being 
followed;  or 

(ii)  is  enrolled  in  a  peer  review 
program  and  within  18  months  receives 
a  peer  review  that  meets  acceptable 
guidelines. 

(B)  The  following  guidelines  are 
acceptable  for  the  purposes  of 
subparagraph  (c)(27): 

(i)  The  peer  review  should  be 
comparable  to  AICPA  standards 
included  in  Standards  for  Performing  on 
Peer  Reviews,  codified  in  the  AICPA 's 
SEC  Practice  Section  Reference  Manual; 

(ii)  The  peer  review  program  should 
be  subject  to  oversight  by  an 
independent  body  comparable  to  the 
organizational  structure  of  the  Public 
Oversight  Board  as  codified  in  the 
AICPA  s  SEC  Practice  Section  Reference 
Manual;  and 

(Hi)  The  administering  entity  and  the 
independent  oversight  body  of  the  peer 
review  program  must,  as  part  of  their 
rules  of  procedure,  require  the  retention 
of  the  peer  review  working  papers  for  90 


days  after  acceptance  of  the  peer  review 
report  and  allow  Nasdaq  access  to  those 
working  papers. 

(d)  No  change. 

4320.  Qualification  Requirements  for 
Non-Canadian  Foreign  Securities  and 
American  Depositary  Receipts 

To  qualify  for  inclusion  in  Nasdaq,  a 
security  of  a  non-Canadian  foreign 
issuer,  an  American  Depositary  Receipt 
(ADR)  or  similar  security  issued  in 
respect  of  a  security  of  a  foreign  issuer 
shall  satisfy  the  requirements  of 
paragraphs  (a),  (b)  or  (c),  and  (d)  and  (e) 
of  this  Rule. 

(a) — (d)  No  change. 

(e)  In  addition  to  the  requirements 
contained  in  paragraphs  (a),  (b)  or  (c), 
and  (d),  the  security  shall  satisfy  the 
following  criteria  for  inclusion  in 
Nasdaq: 

(1)  (For  initial  and  continued 
inclusion,  the  issue  shall  have  two 
registered  and  active  market  makers.) 
For  initial  inclusion,  the  issue  shall 
have  three  registered  and  active  market 
makers,  and  for  continued  inclusion, 
the  issue  shall  have  two  registered  and 
active  market  makers.  A  failure  to  meet 
the  continued  inclusion  requirement  for 
number  of  market  makers  shall  be 
determined  to  exist  only  if  the 
deficiency  continues  for  a  period  of  10 
consecutive  business  days.  Upon  such 
failure  the  issuer  shall  be  notified 
promptiy  and  shall  have  a  period  of  30 
calendar  days  from  such  notification  to 
achieve  compliance  with  the  market 
maker  requirements. 

(2)  (For  initial  inclusion,  the  issuer 
shall  have  total  assets  of  at  least  U.S.  $4 
million.  For  continued  inclusion,  the 
issuer  shall  have  total  assets  of  at  least 
U.S.  $2  million.) 

(A)  For  initial  inclusion,  the  issuer 
shall  have: 

(i)  net  tangible  assets  of  U.S.  $4 
million; 

(ii)  market  capitalization  of  U.S.  $50 
million;  or 

(Hi)  net  income  of  U.S.  $750,000  in 
the  most  recently  completed  fiscal  year 
or  in  two  of  the  last  three  most  recently 
completed  fiscal  years. 

(B)  For  continued  inclusion,  the  issuer 
shall  maintain: 

(i)  net  tangible  assets  of  U.S.  $2 
million; 

(ii)  market  capitalization  of  U.S.  $35 
million;  or 

(Hi)  net  income  of  U.S.  $500,000  in 
the  most  recently  completed  fiscal  year 
or  in  two  of  the  last  three  most  recently 
completed  fiscal  years. 

(C)  An  issuer's  (total)  net  tangible 
assets  will  be  determined  on  the  basis 
of  a  balance  sheet  prepared  in 
accordance  with  U.S.  generally  accepted 
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accounting  principles  or  those 
accompanied  by  detailed  schedules 
quantifying  the  differences  between  U.S. 
generally  accepted  accounting 
principles  and  those  of  the  issuer's 
countiy  of  domicile.  (Assets  that  are 
temporary  or  restricted  in  their  use  will 
be  excluded  from  the  determination  of 
total  assets.) 

((3)  For  initial  inclusion,  the  issuer 
shall  have  capital  and  surplus  of  at  least 
U.S.  $2  million.  For  continued 
inclusion,  the  issuer  shall  have  capital 
and  surplus  of  at  least  U.S.  $1  million. 
Only  issues  of  common,  preferred  or 
equivalent  stock  will  be  included  in 
capital  and  surplus.  Debentures  and 
redeemable  securities  with  the 
redemption  provision  within  the  sole 
control  of  the  holder  will  be  excluded 
from  the  determination  of  capital  and 
surplus.) 

((4)1  (3)  In  the  case  of  a  convertible 
debt  security,  for  initial  inclusion,  there 
shall  be  a  principal  amount  outstanding 
of  at  least  U.S.  $10  million.  For 
continued  inclusion,  there  shall  be  a 
principal  amount  outstanding  of  at  least 
U.S.  $5  million. 

((5))  (4)  In  the  case  of  foreign  shares, 
there  shall  be  at  least  300  round  lot 
holders  of  the  security.  An  account  of  a 
member  that  is  beneficially  owned  by  a 
customer  (as  defined  in  Riile  0120)  will 
be  considered  a  holder  of  a  security 
upon  appropriate  verification  by  the 
member. 

[(6)]  (5)  In  the  case  of  foreign  shares, 
there  shall  be  at  least  (100,000) 
1.000.000  publicly  held  shares  for  initial 
inclusion  and  500.000  publicly  held 
shares  for  continued  inclusion.  Shares 
held  directiy  or  indirectiy  by  any  officer 
or  director  of  the  issuer  and  by  any 
person  who  is  the  beneficial  owner  of 
more  than  10  percent  of  the  total  shares 
outstanding  are  not  considered  to  be 
publicly  held. 

(7) — (15)  renumbered  as 
subparagraphs  (6) — (14) 

fl5y(16]  Except  in  unusual 
circumstances,  the  issuer  shall  make 
prompt  disclosure  to  the  public  in  the 
United  States  through  international  wire 
services  or  similar  disclosure  media  of 
any  material  information  that  would 
reasonably  be  expected  to  affect  the 
value  of  its  securities  or  influence 
investor'  decisions  and  shall,  prior  to 
the  release  of  the  information,  provide 
notice  of  such  disclosure  to  Nasdaq  (the 
Association].* 

'This  notice  shall  be  made  to  the 
Market  Watch  (Market  Surveillance) 
Department  at  9513  Key  West  Avenue, 
Rockville,  Maryland  20850-3389.  The 
telephone  number  is  1-800-537-3929. 
(301)  590-6411.  or  fitim  7  p.m.  to  8  a.m. 


Eastern  Time,  (301)  590-6413.  The  fax 
number  is  (301)  590-6482. 

(17) — (21)  renumbered  as 
subparagraphs  (16) — (20) 

(21)  Corporate  Govemartce 
Requirements — No  provisions  of  this 
subparagraph  shall  be  construed  to 
require  any  foreign  issuer  to  do  any  act 
that  is  contrary  to  a  law,  rule  or 
regulation  of  any  public  authority 
exercising  jurisdiction  over  such  issuer 
or  that  is  contrary  to  generally  accepted 
business  practices  in  the  issuer's 
country  of  domicile.  Nasdaq  shall  have 
the  ability  to  provide  exemptions  from 
the  applicability  of  these  provisions  as 
may  be  necessary  or  appropriate  to 
carry  out  this  intent. 

Nasdaq  shall  review  the  issuer's  past 
corporate  governance  activities  when 
the  issuer's  securities  were  traded  on  or 
after  withdrawal  from  Nasdaq  or  a 
securities  exchange  which  imposes 
corporate  governance  requirements. 
Based  on  such  review,  Nasdaq  may  take 
any  appropriate  action,  including 
placing  of  restrictions  on  or  additional 
requirements  for  listing,  or  the  denial  of 
listing  of  a  security  if  Nasdaq 
determines  that  there  have  been 
violations  or  evasions  of  such  corporate 
governance  standards.  Determinations 
under  this  subparagraph  shall  be  made 
on  a  case-by-case  basis  as  necessary  to 
protect  investors  and  the  public  interest 

(A)  Distribution  of  Annual  and  Interim 
Reports 

(i)  Each  issuer  shall  distribute  to 
shareholders  copies  of  an  annual  report 
containing  audited  financial  statements 
of  the  company  and  its  subsidiaries.  The 
report  shall  be  distributed  to 
shareholders  a  reasonable  period  of 
time  prior  to  the  company's  armual 
meeting  of  shareholders  and  shall  be 
filed  with  Nasdaq  at  the  time  it  is 
distributed  to  shareholders. 

(ii)  Each  issuer  which  is  subject  to 
SEC  Rule  13a-13  shall  make  available 
copies  of  quarterly  reports  including 
statements  of  operating  results  to 
shareholders  either  prior  to  or  as  soon 
as  practicable  following  the  company's 
filing  of  its  Form  10-Q  with  the 
Commission.  If  the  form  of  such 
quarterly  report  differs  from  the  Form 
10-Q,  the  issuer  shall  file  one  copy  of 
the  report  with  Nasdaq  in  addition  to 
filing  its  Form  10-Q  pursuant  to  Rule 
4310(cXl4).  The  statement  of  operations 
contained  in  quarterly  reports  shall 
disclose,  as  a  minimum,  any  substantial 
items  of  an  unusual  or  nonrecurrent 
nature  and  net  income  before  and  after 
estimated  federal  income  taxes  or  net 
income  and  the  amount  of  estimated 
federal  taxes.  ^ 


(Hi)  Each  issuer  which  is  not  subject 
to  SEC  Rule  13a-13  and  which  is 
required  to  file  with  the  Commission,  or 
another  federal  or  state  regulatory 
authority,  interim  reports  relating 
primarily  to  operations  and  financial 
position,  shall  make  available  to 
shareholders  reports  which  reflect  the 
information  contained  in  those  interim 
reports.  Such  reports  shall  be  made 
available  to  shareholders  either  before 
or  as  soon  as  practicable  following  filing 
with  the  appropriate  regulatory 
authority.  If  the  form  of  the  interim 
report  provided  to  shareholders  differs 
from  that  filed  with  the  regulatory 
authority,  the  issuer  shall  file  one  copy 
of  the  report  to  shareholders  with 
Nasdaq  in  addition  to  the  report  to  the 
regulatory  authority  that  is  filed  with 
Nasdaq  pursuant  to  Rule  4310(cXl4). 

(B)  Independent  Directors 

Each  issuer  shall  maintain  a 
minimum  of  two  independent  directors 
on  the  board  of  directors. 

(C)  Audit  Committee 

Each  issuer  shall  establish  and 
maintain  an  Audit  Committee,  a 
majority  of  the  members  of  which  shaU 
be  independent  directors. 

(D)  Shareholder  Meetings 

Each  issuer  shall  hold  an  arwual 
meeting  of  shareholders  and  shall 
provide  notice  of  such  meeting  to 
Nasdaq. 

(E)  Quorum 

Each  issuer  shall  provide  for  a 
quorum  as  specified  in  its  by-laws  for 
any  meeting  of  the  holders  of  common 
stock;  provided,  however,  that  in  no 
case  shall  such  quorum  be  less  than  33 
'/j  percent  of  the  outstanding  shares  of 
the  company's  common  voting  stock. 

(F)  SoUcitation  of  Proxies 

Each  issuer  shall  solicit  proxies  and 
provide  proxy  statements  for  all 
meetings  of  shareholders  and  shall 
provide  copies  of  such  proxy  solicitation 
to  Nasdaq. 

(G)  Conflicts  of  Interest 

Each  issuer  shall  conduct  an 
appropriate  review  of  all  related  party 
transactions  on  an  ongoing  basis  and 
shall  utilize  the  company's  Audit 
Committee  or  a  comparable  body  of  the 
board  of  directors  for  the  review  of 
potential  conflict  of  interest  situations 
where  appropriate. 

(H)  Shareholder  Approval 

(i)  Each  issuer  shall  require 
shareholder  approval  of  a  plan  or 
arrangement  under  subparagraph  a. 
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below  or,  prior  to  the  issuance  of 
designated  securities  under 
subparagraph  b..  c,  or  d.  below:  a.  when 
a  stock  option  or  purchase  plan  is  to  be 
established  or  other  arrangement  made 
pursuant  to  which  stock  may  be 
acquired  by  officers  or  directors,  except 
for  warrants  or  rights  issued  generally  to 
security  holders  of  the  company  or 
broadly  based  plans  or  arrangements 
including  other  employees  (e.g.  ESOPs). 
In  a  case  where  the  shares  are  issued  to 
a  person  not  previously  employed  by  the 
company,  as  an  inducement  essential  to 
the  individual's  entering  into  an 
employment  contract  with  the  company, 
shareholder  approval  will  generally  not 
be  required.  The  establishment  of  a  plan 
or  arrangement  under  which  the  amount 
of  securities  which  may  be  issued  does 
not  exceed  the  lesser  ofl%  of  the 
number  of  shares  of  common  stock.  1  % 
of  the  voting  power  outstanding,  or 
25,000  shares  will  not  generally  require 
shareholder  approval; 

b.  when  the  issuance  will  result  in  a 
change  of  control  of  the  issuer; 

c.  in  connection  with  the  acquisition 
of  the  stock  or  assets  of  another 
company  if: 

1 .  any  director,  officer  or  substantial 
shareholder  of  the  issuer  has  a  5%  or 
greater  interest  (or  such  persons 
collectively  have  a  10%  or  greater 
interest),  directiy  or  indirectiy,  in  the 
company  or  assets  to  be  acquired  or  in 
the  consideration  to  be  paid  in  the 
transaction  or  series  of  related 
transactions  and  the  present  or 
potential  issuance  of  common  stock,  or 
securities  convertible  into  or  exercisable 
for  common  stock,  could  result  in  an 
increase  in  outstanding  common  shares 
or  voting  power  of  5%  or  more;  or 

2.  where,  due  to  the  present  or 
potential  issuance  of  common  stock,  or 
securities  convertible  into  or  exercisable 
for  common  stock,  other  than  a  public 
offering  for  cash : 

A.  the  common  stock  has  or  will  have 
upon  issuance  voting  power  equal  to  or 
in  excess  of  20%  of  the  voting  power 
outstanding  before  the  issuance  of  stock 
or  securities  convertible  into  or 
exercisable  for  common  stock;  or 

B.  the  number  of  shares  of  common 
stock  to  be  issued  is  or  will  be  equal  to 
or  in  excess  of  20%  of  the  number  of 
shares  or  common  stock  outstanding 
before  the  issuance  of  the  stock  or 
securities;  or 

d.  in  cormection  with  a  transaction 
other  than  a  public  offering  involving: 

1 .  the  sale  or  issuance  by  the  issuer 
of  common  stock  (or  securities 
convertible  into  or  exercisable  for 
common  stock)  at  a  price  less  than  the 
greater  of  book  or  market  value  which 
together  with  sales  by  officers,  directors 


or  substantial  shareholders  of  the 
company  equals  20%  or  more  of 
common  stock  or  20%  or  more  of  the 
voting  power  outstanding  before  the 
issuance;  or 

2.  the  sale  or  issuance  by  the 
company  of  common  stock  (or  securities 
convertible  into  or  exercisable  common 
stock)  equal  to  20%  or  more  of  the 
common  stock  or  20%  or  more  of  the 
voting  power  outstanding  before  the 
issuance  for  less  than  the  greater  of 
book  or  market  value  of  the  stock. 

(ii)  Exceptions  may  be  made  upon 
application  to  Nasdaq  when: 

a.  the  delay  in  securing  stockholder 
approval  would  seriously  jeopardize  the 
financial  viability  of  the  enterprise;  and 

b.  reliance  by  the  company  on  this 
exception  is  expressly  approved  by  the 
Audit  Committee  or  a  comparable  body 
of  the  board  of  directors. 

A  company  relying  on  this  exception 
must  mail  to  all  shareholders  not  later 
than  ten  days  before  issuance  of  the 
securities  a  letter  alerting  them  to  its 
omission  to  seek  the  shareholder 
approval  that  would  otherwise  be 
required  and  indicating  that  the  Audit 
Committee  or  a  comparable  body  of  the 
board  of  directors  has  expressly 
approved  the  exception. 

(Hi)  Only  shares  actually  issued  and 
outstanding  (excluding  treasury  shares 
or  shares  held  by  a  subsidiary)  are  to  be 
used  in  making  any  calculation 
provided  for  in  this  subparagraph 
(21)(H)(i)d.l.  Unissued  shares  reserved 
for  issuance  upon  conversion  of 
securities  or  upon  exercise  of  options  or 
warrants  will  not  be  regarded  as 
outstanding. 

(iv)  Voting  power  outstanding  as  used 
in  this  Rule  refers  to  the  aggregate 
number  of  votes  which  may  be  cast  by 
holders  of  those  securities  outstanding 
which  entitle  the  holders  thereof  to  vote 
generally  on  all  matters  submitted  to  the 
company's  security  holders  for  a  vote. 

(v)  An  interest  consisting  of  less  than 
either  5%  of  the  number  of  shares  of 
common  stock  or  5%  of  the  voting 
power  outstanding  of  an  issuer  or  party 
shall  not  be  considered  a  substantial 
interest  or  cause  the  holder  of  such  an 
interest  to  be  regarded  as  a  substantial 
security  holder. 

(vi)  Where  shareholder  apptoval  is 
required,  the  minimum  vote  which  will 
constitute  shareholder  approval  shall  be 
a  majority  of  the  total  votes  cast  on  the 
proposal  in  person  or  by  proxy. 

(22)  Listing  Agreement 

Each  issuer  shall  execute  a  Listing 
Agreement  in  the  form  designated  by 
Nasdaq. 

(23)  Peer  Review 

(A)  Each  issuer  must  be  audited  by  an 
independent  public  accountant  that: 


(i)  has  received  an  external  quality 
control  review  by  an  independent  public 
accountant  ("peer  review")  that 
determines  whether  the  auditor's  system 
of  quality  control  is  in  place  and 
operating  effectively  and  whether  . 
established  policies  and  procedures  and 
applicable  auditing  standards  are  being 
followed:  or 

(ii)  is  enrolled  in  a  peer  review 
program  and  within  18  months  receives 
a  peer  review  that  meets  acceptable 
guidelines. 

(B)  The  following  guidelines  are 
acceptable  for  purposes  of 
subparagraph  (e)(23): 

(i)  The  peer  review  should  be 
comparable  to  AICPA  standards 
included  in  Standards  for  Performing  on 
Peer  Reviews,  codified  in  the  AICPA 's 
SEC  Practice  Section  Reference  Manual; 

(ii)  The  peer  review  program  should 
be  subject  to  oversight  by  an 
independent  body  comparable  to  the 
organizational  structure  of  the  Public 
Oversight  Board  as  codified  in  the 
AICPA's  SEC  Practice  Section  Reference 
Manual;  and 

(Hi)  The  administering  entity  and  the 
independent  oversight  body  of  the  peer 
review  program  must,  as  part  of  their 
rules  of  procedure,  require  the  retention 
of  the  peer  review  working  papers  for  90 
days  after  acceptance  of  the  peer  review 
report  and  allow  Nasdaq  access  to  those 
working  papers. 

(f)  No  change. 

4400.  Nasdaq  National  Market — Issuer 
Designation  Requirements 

Pursuant  to  SEC  Rule  llAa2-l,  those 
securities  for  which  transaction 
reporting  is  required  by  an  effective 
transaction  reporting  plan  are 
designated  as  national  market  system 
securities.  A  transaction  reporting  plan 
has  been  filed  with  the  Commission 
under  which  securities  satisfying  the 
requirements  of  this  Rule  4400  Series 
are  covered  by  the  transaction  reporting 
plan  and  transactions  in  such  securities 
are  subject  to  the  transaction  reporting 
provision  of  the  Rule  4630  Series.  (The 
Association  has  filed  with  the 
Commission  a  transaction  reporting 
plan  under  which  securities  satisfying 
the  requirements  of  this  Rule  4400 
Series  are  covered  by  the  transaction 
reporting  plan  and  transactions  in  such 
securities  are  subject  to  the  transaction 
reporting  provisions  of  the  Rule  4630 
Series.) 

4420.  Quantitative  Designation  Criteria 

In  order  to  be  designated,  an  issuer 
shall  be  required  to  substantially  meet 
the  criteria  set  forth  in  paragraphs  (a), 
(b).  (c),  (d).  [or  (e))  (e).  (f).  or  (g)  below. 
Initial  Public  Offerings  substantially 
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meeting  such  criteria  are  eligible  for 
immediate  incltision  in  the  Nasdaq 
National  Market  upon  prior  application 
and  with  the  written  consent  of  the 
managing  imderwriter  that  immediate 
inclusion  is  desired.  [All  other 
qualifying  issues,  excepting  special 
situations,  are  included  on  the  next 
inclusion  date  established  by  Nasdaq.] 

(a)  [Alternative  1]  Entry  Standard  1 

(1)  The  issuer  of  the  security  had 
annual  pre-tax  income  of  at  least 
[$750,000]  $1,000,000  [and  net  income 
of  at  least  $400,000]  in  the  most  recently 
completed  fiscal  year  or  in  two  of  the 
last  three  most  recently  completed  fiscal 
years. 

(2)  There  are  at  least  [500,000] 
1.100,000  publicly  held  shares. 

(3)  The  market  value  of  publicly  held 
shares  is  at  least  [$3]  $8  million. 

(4)  The  bid  price  per  share  [on  each 
of  the  five  business  days  prior  to  the 
date  of  application  by  the  issuer]  is  $5 
or  more. 

(5)  The  issuer  of  the  security  has  net 
tangible  assets  of  at  least  [$4]  $6  million. 

(6)  The  issuer  has  a  minimum  of  [800] 
400  round  lot  shareholders  [if  the  issuer 
has  between  500,000  and  1  million 
shares  publicly  held,  or  a  minimiun  of 
400  shareholders  if  the  issuer  has  either 
(A)  over  1  million  shares  publicly  held 
or  (B)  over  500,000  shares  publicly  held 
and  average  daily  trading  volume  in 
excess  of  2,000  shares  per  day  for  the  six 
months  preceding  the  date  of 
application]. 

(7)  There  are  [A]  at  least  [two]  three 
registered  and  active  [dealers  act  as 
Nasdaq]  market  makers  with  respect  to 
the  seciuity  [on  each  of  the  five  business 
days  preceding  the  date  of  application 
by  the  issuer]. 

(b)  [Alternative  2]  Entry  Standard  2 

(1)  The  issuer  of  the  security  has  net 
tangible  assets  of  at  least  [$12]  $18 
million. 

(2)  There  are  at  least  [1  million] 
1.100,000  publicly  held  shares. 

(3)  The  market  value  of  publicly  held 
shares  is  at  least  [$15]  $18  million. 

(4)  The  bid  price  per  share  [on  each 
of  the  five  business  days  prior  to  the 
date  of  application  by  the  issuer]  is  [$3] 
$5  or  more. 

(5)  There  are  [A]  at  least  [two]  three 
registered  and  active  [dealers  act  as 
Nasdaq]  market  makers  with  resp>ect  to 
the  security  [on  each  of  the  five  business 
days  preceding  the  date  of  application 
by  the  issuer]. 

(6)  The  issuer  has  a  [three-year]  two- 
year  operating  history. 

(7)  The  issuer  has  a  minimum  of  400 
round  lot  riiareholders. 


[c)  Entry  Standard  3 

An  issuer  designated  under  this 
paragraph  need  not  also  be  in 
compliance  with  the  quantitative 
criteria  for  initial  inclusion  in  the  Riile 
4300  series. 

(1)  There  are  at  least  1.100,000 
publicly  held  shares. 

(2)  The  market  value  of  publicly  held 
shares  is  at  least  $20  million. 

(3)  The  bid  price  per  share  is  $5  or 
more. 

(4)  There  are  at  least  four  registered 
and  active  market  makers  with  respect 
to  the  security. 

(5)  The  issuer  has  a  minimnin  of  400, 
round  lot  shareholders. 

(6)  The  issuer  has: 

(A)  a  market  capitalization  of  $75 
million;  or 

(B)  total  assets  and  total  revenue  of 
$75  miUion  each  for  the  most  recently 
completed  fiscal  year  or  two  of  the  last 
three  most  recently  completed  fiscal 
years. 

[(c)]  rdj  Warrants 

(1)  No  change. 

(2)  No  change. 

[(d)]  (e)  Computations 

The  computations  required  by 
paragraph  (a)(1),  (a)(5),  and  (b)(1)  shall 
be  taken  from  the  issuer's  most  recent 
financial  information  filed  with  Nasdaq. 
The  computations  required  in 
paragraphs  (a)(2).  (a)(3),  (b)(2).[  and] 
(b)(3),  (c)(1),  and  (c)(2)  shall  be  as  of  the 
date  of  application  of  the  issuer. 
Determinations  of  beneficial  ownership 
for  purpcJses  of  paragraphs  (a)(2)  [and], 
(b)(2),  and  (c)(1)  shall  be  made  in 
accordance  with  SEC  Rule  13d-3.  In  the 
case  of  American  Depositary  Receipts, 
the  computations  required  by 
paragraphs  (a)(1),  (a)(5),  and  (b)(1)  shall 
relate  to  the  foreign  issuer  and  not  to 
any  depositary  or  any  other  person 
deemed  to  be  an  issuer  for  purposes  of 
Form  S-12  tmder  the  Securities  Act  of 
1933. 

[(e)]  (f)  Other  Securities 

(1)  Nasdaq  [The  corporation]  will 
consider  designating  any  security  not 
otherwise  covered  by  the  criteria  in 
paragraphs  (a),  (b),  [or]  (c),  or(d)  of  this 
Rule,  provided  the  instrument  is 
otherwise  suited  to  trade  through  the 
fecilities  of  Nasdaq.  Such  securities  will 
be  evaluated  for  designation  against  the 
following  criteria: 

(A)  The  issuer  shall  have  assets  in 
excess  of  $100  million  and  stockholders' 
equity  of  at  least  $10  million.  In  the  case 
of  an  issuer  which  is  unable  to  satisfy 
the  income  criteria  set  forth  in 
paragraph  (a)(1).  Nasdaq  [the 
Corporation]  generally  will  require  the 


issuer  to  have  the  following:  (i)  assets  in 
excess  of  $200  million  and  stockholders' 
equity  of  at  least  $10  million;  or  (ii) 
assets  in  excess  of  $100  million  and 
stockholders'  equity  of  at  least  $20 
million. 
(B)— (D)  No  change. 

(2)  No  change. 

(3)  No  change. 

[(f)l  (g)  Nasaiaq  will  consider 
designating  as  Nasdaq  National  Market 
seciuities  Selected  Equity-linked  Debt 
Securities  (SEEDS)  that  generally  meet 
the  criteria  of  this  paragraph  ((f)]  (g). 
SEEDS  are  limited-term,  non- 
convertible  debt  securities  of  an  issuer 
where  the  value  of  the  debt  is  based,  at 
least  in  part,  on  the  value  of  another 
issuer's  common  stock  or  non- 
convertible  preferred  stock  (or 
sponsored  American  Depositary 
Receipts  (ADRs)  overljmig  such  equity 
securities). 

(1)— (2)  No  change. 

(3)  No  change. 
(A)— (B)  No  change. 
(C)  be  issued  by: 

(i)  No  change. 

(ii)  a  non-U.S.  company  (including  a 
company  that  is  traded  in  the  United 
States  through  sponsored  ADRs)  (for 
purposes  of  this  paragraph  (g)  [(f)].  a 
non-U.S.  company  is  any  company 
formed  or  incorporated  outside  of  the 
United  States)  if: 

a.  the  Association  or  its  subsidiaries 
has  a  comprehensive  siuveillance 
sharing  agreement  in  place  with  the 
primary  exchange  in  the  country  where 
the  seciuity  is  primarily  traded  (in  the 
case  of  an  ADR.  the  primary  exchange 
on  which  the  securi^  underiying  the 
ADR  is  traded); 

b.  the  combined  trading  volume  of  the 
non-U.S.  security  (a  seciuity  issued  by 

a  non-U.S.  company)  and  other  related 
non-U.S.  securities  occurring  in  the  U.S. 
market  and  in  markets  with  which  the 
Association  or  its  subsidiaries  has  in 
place  a  comprehensive  surveillance 
sharing  agreement  represents  (on  a  share 
equivalent  basis  for  any  ADRs)  at  least 
50%  of  the  combined  world-wide 
trading  volume  in  the  non-U.S.  security, 
other  related  non-U.S.  securities,  and 
other  classes  of  common  stock  related  to 
the  non-U.S.  security  over  the  six  month 
period  preceding  the  date  of 
designation;  or 
c.^^1.  No  change. 

(4)  No  change. 

(5)  Prior  to  the  commencement  of 
trading  of  a  particular  SEEDS  designated 
pursuit  to  this  subsection,  the 
Association  or  its  subsidiaries  will 
distribute  a  circular  to  the  membership 
providing  guidance  regarding  member 
firm  compliance  responsibilities 
(including  suitability  recommendation 
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and  account  approval)  when  handling 
transactions  in  SEEE>S. 

4450.  Quantitative  Maintenance 
Criteria 

After  designation  as  a  Nasdaq 
National  Market  security,  a  security 
must  substantially  meet  the  criteria  set 
forth  in  paragraphs  (a)  or  (b),  and  (c). 
(d).  (e).  and  (f)  twlow  to  continue  to  be 
designated  as  a  national  market  system 
security.  A  security  maintaining  its 
designation  under  paragraph  (b)  need 
not  also  be  in  compliance  with  the 
quantitative  maintenance  criteria  in  the 
RuJe  4300  series. 

(a)  Maintenance  Standard  1 — 
Gammon  Stock,  Preferred  Stock,  Shares 
or  Certificates  of  Beneficial  Interest  of 
Trusts  and  Limited  Partnership  Interests 
in  Foreign  or  Domestic  Issues 

(1)  (200,0001  750.000  shares  publicly 
held: 

(2)  Market  value  of  publicly  held 
shares  of  [$1]  $5  million; 

(3)  The  issuer  has  net  tangible  assets 
of  at  least  $4  million;  [:] 

[(A)  $1  million: 

(B)  $2  million  if  the  issuer  has 
sustained  losses  from  continuing 
operations  and/or  net  losses  in  two  of  its 
three  most  recent  fiscal  years;  or 

(C)  $4  million  if  the  issuer  sustained 
losses  from  continuing  operations  and/ 
or  net  losses  in  three  of  its  four  most 
recent  fiscal  year] 

(4)  400  shareholders  (or  300 
shareholders)  of  round  lots;  and 

(5)  Minimum  bid  price  per  share  of  Si 
(or,  in  the  {dtemative,  market  value  of 
public  float  of  $3  million  and  $4  million 
of  net  tangible  assets). 

(b)  Maintenance  Standard  2 — 
Common  Stock,  Preferred  Stock.  Shares 
or  Certificates  of  Beneficial  Interest  of 
Trusts  and  Limited  Partnership  Interests 
in  Foreign  or  Domestic  Issues 

(J)  The  issuer  has: 

(A)  a  market  capitalization  of  $50 
million;  or 

(B)  total  assets  and  total  revenue  of 
$50  million  each  for  the  most  recently 
completed  fiscal  year  or  two  of  the  last 
three  most  recently  completed  fiscal 
years. 

(2)  1,100.000  shares  publicly  held; 

(3)  Market  valve  of  publicly  held 
shares  of  $15  million; 

(4)  Minimum  bid  price  per  share  of 
$5; 

(5)  400  shareholders  of  round  lots; 
and 

(6)  At  least  four  registered  and  active 
market  makers. 

[(b))  (c)  Other  Securities  Designated 
Pursuant  to  Rule  4420  ((e))  (f) 

The  aggregate  market  value  or 
principal  amount  of  publicly-held  units 
must  be  at  least  $1  million. 


((c)]  (d)  Rights  and  Warrants 

Common  stock  of  issuer  must 
continue  to  be  designated. 

((d))  (e)  Market  Makers 

At  least  two  (authorized)  registered 
and  active  market  makers,  except  that 
an  issue  must  have  at  least  four 
registered  and  active  market  makers  to 
satisfy  Maintenance  Standard  2  under 
paragraph  (b)  of  this  rule. 

[(e)]  (f)  Bankruptcy  and/or  Liquidation 

Should  an  issuer  file  under  any  of  the 
sections  of  the  Bankruptcy  Act  or 
annoiuice  that  liquidation  has  been 
authorized  by  its  board  of  directors  and 
that  it  is  committed  to  proceed.  Nasdaq 
may  suspend  or  terminate  the  issuer's 
securities  unless  it  is  determined  that 
the  public  interest  and  the  protection  of 
investors  would  be  served  by  continued 
designation. 

4460.  Non-Quantitative  Designation 
Criteria  for  Issuers  Excepting  Limited 
Partnerships 

(a)-{b)  No  change, 
(c)  Independent  Directors 

Each  NNM  issuer  shall  maintain  a 
minimum  of  two  independent  directors 
on  its  board  of  directors.  (For  purposes 
of  this  section,  "independent  director" 
shall  mean  a  person  other  than  an 
officer  or  employee  of  the  company  or 
its  subsidiaries  or  any  other  individual 
having  a  relationship  which,  in  the 
opinion  of  the  board  of  directors,  would 
interfere  with  the  exercise  of  , 
independent  judgement  in  carrying  out 
the  responsibilities  of  a  director.] 

(d)-(g)  No  change. 

(h)  Conflicts  of  Interest 

Each  NNM  issuer  shall  conduct  an 
appropriate  review  of  all  related  party 
transactions  on  an  ongoing  basis  and 
shall  utilize  the  company's  Audit 
Conunittee  or  a  Comparable  body  of  the 
board  of  directors  for  the  review  of 
potential  conflict  of  interest  situations 
where  appropriate. 

(i)  Shareholder  Approval 

(1)  No  change. 

(2)  Exceptions  may  be  made  upon 
application  to  Nasdaq  (the  Association] 
when: 

(A)  No  change. 

(B)  reliance  by  the  company  on  this 
exception  is  expressly  approved  by  the 
Audit  Committee  (of  the  Board]  or  a 
comparable  body  of  the  board  of 
directors. 

(C)  in  connection  with  the  acquisition 
of  the  stock  or  assets  of  another 
company  it 

(i)  No  change. 


(ii)  where,  due  to  the  present  or 
potential  issuance  of  common  stock,  or 
securities  convertible  into  or  exercisable 
for  common  stock,  other  than  a  public 
offering  for  cash[,]; 

a.  (ifl  the  common  stock  has  or  will 
have  upon  issuance  voting  power  equal 
to  or  in  excess  of  20%  of  the  voting 
power  outstanding  before  the  issuance 
of  stock  or  securities  convertible  into  or 
exercisable  for  common  stock(,);  or 

b.  the  number  of  shares  of  common 
stock  to  be  issued  is  or  will  be  equal  to 
or  in  excess  of  20%  of  the  number  of 
shares  or  common  stock  outstanding 
before  the  issuance  of  the  stock  or 
securities;  or 

(D)  No  change. 
(3>-(6)  No  change. 
(jMl)  No  change. 

(m)  Peer  Review 

(1)  Each  issuer  must  be  audited  by  an 
independent  public  accountant  that: 

(A)  has  received  an  external  quality 
control  review  by  an  independent  public 
accountant  ("peer  review")  that 
determines  whether  the  auditor's  system 
of  quality  control  is  in  place  and 
operating  effectively  and  whether 
established  policies  and  procedures  and 
applicable  auditing  standards  are  being 
followed;  or 

(B)  is  enrolled  in  a  peer  review 
program  and  within  18  months  receives 
a  peer  review  that  meets  acceptable 
guidelines. 

(2)  The  following  guidelines  are 
acceptable  for  purposes  of  paragraph 
(m): 

(A)  The  peer  review  should  be 
comparable  to  AICPA  standards 
included  in  Standards  for  Performing  on 
Peer  Reviews,  codified  in  the  AICPA 's 
SEC  Practice  Section  Reference  Manual; 

(B)  The  peer  review  program  should 
be  subject  to  oversight  by  an 
indep)endent  body  comparable  to  the 
organizational  structure  of  the  Public 
Oversight  Board  as  codified  in  the 
AICPA 's  SEC  Practice  Section  Reference 
Manual;  and 

(C)  The  administering  entity  and  the 
independent  oversight  body  of  the  peer 
review  program  must,  as- part  of  their 
rules  of  procedure,  require  the  retention 
of  the  peer  review  working  papers  for  90 
days  after  acceptance  of  the  peer  review 
report  and  allow  Nasdaq  access  to  those 
working  papers. 

4470.  Non-Quantitative  Designation 
Criteria  for  Issuers  That  Are  Limited 
Partnerships 

(a)-(h)  No  change. 

(i)  Conflict  of  Interest 

Each  NNM  issuer  which  is  a  limited 
partnership  shall  conduct  an 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


17269 


appropriate  review  of  all  related  party 
transactions  on  an  ongoing  basis  and 
shall  utilize  the  Audit  Committee  or  a 
comparable  body  of  the  board  of 
directors  for  the  review  of  potential 
material  conflict  of  interest  situations 
where  appropriate. 

4480.  Termination  Procedura 

(a)  No  change. 

(b)  An  issuer  that  is  subject  to 
termination  of  its  designation  may 
request  a  review  by  a  Panel  authorized 
to  hear  appeals  (Committee  of  the  Board 
of  Governors).  If  a  review  is  requested, 
the  issuer  is  entitled  to  submit  materials 
and  arguments  in  connection  with  such 
review. 

(c)  The  Panel  [Committee]  may  grant 
or  deny  continued  designation  on  the 
basis  of  the  written  submission  by  the 
issuer  and  whatever  other  date  it  deems 
relevant 

(d)  Determinations  by  the  Panel 
[Committee]  may  be  appealed  to  the 
Nasdaq  Listing  and  Hearing  Review 
Committee  (Association's  Board  of 
Governors]  by  any  aggrieved  person.  An 
appeal  to  the  Nasdaq  Listing  and 
Hearing  Review  Committee  (Board)  shall 
not  operate  as  a  stay  of  the  decision  of 
the  Panel  unless  the  Nasdaq  Listing  and 
Hearing  Review  Committee  (Board)  in 
its  discretion  determines  to  grant  such 
stay. 

(e)  The  Rule  9700  series  sets  forth 
procedures  applicable  to  the  review  of 
the  termination  of  an  issuer's 
designation. 

(e)  Renumbered  as  (f). 

n.  Self-Regnlatory  Oiganixation's 
Statement  of  ttw  Pnrpose  ot,  and 
Statnlory  Basis  for,  die  Propoaed  Rule 
Quuue 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Background 

Nasdaq  qualification  requirements  for 
listing  of  securities  on  the  National 
Market  and  SmallCap  Market  were  last 
revised  in  1989  and  1991,  respectively.* 


Since  that  time,  Nasdaq  has  witnessed 
significant  growth  in  terms  of  the  size 
and  number  of  listings,  and  volume  of 
transactions.  Accompanying  this  gro%vth 
has  been  an  increase  in  participation  of 
individual  investors,  and  heightened 
public  awareness  and  expectations  for 
Nasdaq  listed  companies.  Nasdaq 
recognizes  that  along  with  this  growth 
and  the  changes  in  the  market,  a 
commensurate  level  of  quality  and 
investor  protection  must  be  assured. 
Nasdaq  bielieves  it  is  extremely 
important  to  place  an  emphasis  not  only 
on  ensuring  that  all  Nasdaq  companies 
warrant  listing  by  virtue  of  their 
compliance  with  the  applicable 
qualification  requirements,  but  also  that 
the  qualification  requirements 
themselves  are  in  fact  appropriate  and 
designed  to  foster  the  protection  of 
investors  and  enhance  the  credibility  of 
the  market 

Given  Nasdaq's  objective  of  providing 
necessary  safeguards  to  public  investors 
in  Nasdaq  securities,  and  given  the 
growth  and  changes  in  the  market,  the 
structural  enhanconents  to  Nasdaq  now 
underway,  and  the  time  that  has  passed 
since  the  listing  standards  were  last 
changed,  Nasdaq  determined  to 
undertake  a  thorough  review  of  its 
qualifications  requirements.  In 
conducting  this  review,  Nasdaq 
carefully  sought  to  balance  its  role  in 
facilitating  legitimate  capital  formation 
for  issuers  with  Nasdaq's  responsibility 
to  provide  the  appropriate  protection  to 
public  investors  in  its  maricets,  and  to 
maintain  the  trust  and  confidence 
reposed  in  Nasdaq  generally.  Such 
capital  formation  continues  to  be  an 
important  source  of  new  jobs  and 
investment  opportunities  in  the  United 
States  today. 

While  Nasdaq  recognizes  that  certain 
companies  may  not  be  able  to  meet  the 
more'stringent  standards  proposed 
herein,  it  is  important  to  note  that 
companies  not  in  compliance  will  have 
the  opportunity  to  achieve  compliance 
with  the  applicable  standards  during  a 
reasonable  interval  of  time.  In  addition, 
for  those  companies  who  are  unable  to 
effect  compliance  with  the  new 
standards,  a  meaningful  alternative  is 
now  available  through  their  eligibility 
for  quotation  in  the  OTC  Bulletin  Board 
("OTCBB").  The  OTCBB  is  a  quotation 
medium  used  by  NASD  members  to 
reflect  quotations  in  non-Nasdaq 
securities.  Securities  quoted  in  the 
OTCBB  are  subject  to  real-time  trade 
reporting,^  thus  providing  a  level  of 


transparency  not  present  when  the 
listing  standards  were  last  revised. 

Summary  of  Proposed  Rule  Change  ^ 

Elimination  of  the  Alternative  to  the 
$1  Minimum  Bid  Price.  Under  the 
existing  standards,  issuers  with 
securities  trading  below  $1  may  remain 
listed  on  the  Nasdaq  National  and 
SmallCap  Markets  if  diey  meet  an 
alternative  test.^  Nasdaq  is  proposing  to 
eliminate  the  alternative  test  for  several 
reasons.  First,  it  will  remove  die 
incentive  to  engage  in  large,  below 
market  private  placements  (generally 
pursuant  to  R^ulation  S)  which  cause 
dilution  and  concomitant  harm  to 
Nasdaq  investors.  It  will  also  provide  a 
safeguard  against  certain  market  activity 
associated  with  low-priced  securities. 
Further,  when  the  alternative  test  was 
adopted,  it  was  intended  to  address 
"temporary  adverse  maricet  conditions" 
resulting  in  a  bid  price  below  $1.* 
Contrary  to  this  intent,  issuers  have 
used  the  alternative  test  as  a  permanent 
means  of  meeting  the  listing  standardsi 
Finally,  Nasdaq  believes  that  a  $1 
minimum  bid  price  would  serve  to 
increase  investor  confidence  and  the 
credibility  of  its  market  commensurate 
with  its  increased  prominence. 

After  careful  consideration  of 
comments  received  on  this  jMovision  of 
the  proposal,  and  as  discussed  further 
below,  Nasdaq  believes  that  the 
proposal  should  be  modified  to  provide 
for  a  reasonable  expansion  in  the  time 
period  that  an  issuer's  stock  price 
remains  below  $1  before  it  is  deemed  a 
deficiency. 

Corporate  Governance  Standards  for 
SmallCap  Issuers.  Nasdaq  is  proposing 
to  extend  the  important  shareholder 
protection  benefits  of  its  corporate 
governance  requirements  to  the 
SmallCap  Market  These  are  the  same 
requirements  that  currently  apply  to 
National  Mari»t  issuers,  and  include, 
among  other  things:  (1)  a  miniTnnm  of 
two  independent  directors;  (2)  an  audit 
committee  with  a  majority  of 
independent  directors;  (3)  an  annual 
shareholder  meeting;  and  (4) 
shareholder  approval  for  certain 


*ThaM  raquimiMnts  ara  contained  in  NASD  Rule 
4300  Swiee  and  Rule  4400  Series. 


>  See  NASD  Rule  65S0  (requiring  that  traoaactioas 
in  OTCBB-eligibla  securities  be  reported  pursuant 
to  the  tequirements  of  the  Rule  6600  Sariea). 


*See  Nasdaq  Bulletin  dated  Novembv  IS.  1996. 
attached  as  Exhibit  2  to  the  rule  filing,  for  a  detailed 
chart  comparing  the  ctinent  listing  standards  to  the 
proposed  rule  change. 

^On  SmallCap,  the  altanative  requirement  is  Si 
million  in  market  value  of  public  float  and  S2 
million  in  capital  and  surplus.  On  the  National 
Market  the  alternative  requirement  is  $3  million  in 
market  value  of  public  float  and  $4  million  in  net 
tangible  assets. 

•  See  Exchange  Act  Relaaaa  No.  28391  (September 
S.  1990).  SS  FR  38372. 


IMTO 


FaAenil  R^giitef  /Vol.  8Bl  Naf  68  /  Wednesday.  A^l  9."*t9g^ /' Wfttffcfe 


corporate  actions.^  These  requirements 
provide  investors  with  a  means  to 
become  more  actively  involved  in 
corporate  affairs.  The  shareholder 
approval  requirement  should  prevent 
the  further  potential  for  dilutive  stock 
issuances  in  the  SmallCap  Market 
without  the  prior  knowledge  of 
investors.  The  audit  committee, 
independent  director  and  annual 
meeting  requirements  will  provide 
vastly  enhanced  safeguards  to  the 
investing  public. 

Increase  in  the  Quantitative 
Standards  for  Both  the  SmallCap  and 
National  Markets.  Increases  to  the 
quantitative  standards  are  believed  to  be 
wholly  appropriate  given  the  passage  of 
time  since  the  standards  were  last 
adjusted,  the  opportunities  for 
improvement  gleaned  from  experience 
over  that  period,  and  the  concomitant 
increases  in  the  growth  of  the  market 
and  the  rate  of  inflation.  These  increases 
are  believed  capable  of  further 
strengthening  the  financial  criteria 
consistent  with  the  goal  of  enhancing 
the  quality  of  Nasdaq  companies,  while 
preserving  the  ability  of  qualified 
Nasdaq  companies  to  raise  capital. 

Market  Capitahzation  Test  for 
National  Market.  Consistent  with  the 
abiding  interest  of  Nasdaq  in  Cacilitating 
capital  formation  for  high-technology 
industries  and  the  correspyonding 
opportunity  for  growth  in  employment, 
it  was  determined  that  there  was  a  need 
to  recognize  and  appropriately  respond 
to  the  unique  operating  characteristics 
of  certain  industries  represented  in  this 
market.  Nasdaq  has  therefore  proposed 
an  accommodation  for  companies  that 
may  fail  to  comply  with  the  National 
Market  net  tangible  asset  test  as  a  result 
of  accoimting  for  goodwill  associated 
with  various  merger  and  acquisition 
activities,  or  as  in  the  case  of  the 
telecommunications  industry, 
significant  depreciation  charges. 

S(>ecifically.  an  issuer  that  is  unable 
to  meet  either  of  two  alternative  net 
tangible  asset  tests,  as  amended  by  the 
proposed  rule  change, 'o  could  be 
affoirded  designation  as  a  National 
Market  issuer  provided  it  initially  had  a 


*It  is  contempiatsd  that,  as  u  cunvntly  the  case 
with  respect  to  National  Market  issuers.  Nasdaq 
would  have  the  discretion  to  waive  or  modify  these 
corporate  governance  standards  for  foreign 
SmallCap  issuers  where  the  standards  are  contrary 
to  generally  accepted  busimss  practices  in  the 
issuer's  country  of  origin. 

lOAs  amended  under  the  proposed  rtile  change 
for  initial  listing  on  the  National  Market,  an  issuer 
must  have  net  tangible  assets  of  S18  million,  or  S6 
million  if  the  issuer  has  had  earnings  of  $1  million 
in  the  most  recent  year  or  two  of  the  last  three  years. 
Net  tangible  assets  equals  total  assets  (including  the 
value  of  patents,  copyrights  and  trade  marks  but 
excluding  the  value  of  goodmll)  less  total 
liabiUties.  See  NASD  Rule  4200(w). 


market  capitalization  of  $75  million,  or 
total  assets  and  total  revenue  of  $75 
million  each.  For  continued  listing, 
these  issuers  would  have  to  maintain  a 
market  capitalization  of  $50  million,  or 
total  assets  and  total  revenue  of  $50 
million. 

The  changes  provide  access  for 
Nasdaq  National  Market  caliber 
companies  that  would  otherwise  not 
qualify  due  to  accounting  conventions 
associated  with  certain  business 
combinations  and  specialized 
industries. 

Peer  Review  for  Auditors  of  Nasdaq 
Listed  Companies.  Nasdaq  solicited 
comment  to  further  its  evaluation  of  a 
requirement  that  auditors  of  Nasdaq 
listed  companies  be  subject  to  a  practice 
monitoring  program  under  which  the 
auditor's  quality  control  system  would 
be  reviewed  by  an  independent  peer 
auditor  on  a  periodic  basis.  Currently, 
companies  whose  shares  are  publicly 
traded  are  not  required  to  have  auditors 
who  are  subject  to  such  peer  review. 
Although  neither  the  New  York  Stock 
Exchange  nor  the  American  Stock 
Exchange  have  a  peer  review 
requirement,  certain  banking  agencies 
such  as  the  Federal  Deposit  Insurance 
Corporation  ("FDIC")  have  successfully 
implemented  a  peer  review  requirement 
for  certain  financaal  institutions.  In 
addition,  the  Commission  has  generally 
expressed  support  for  the  concept  of 
peer  review."  Although  it  withdrew  its 
mandatory  peer  review  proposal,  the 
Commission  nonetheless  confirmed  its 
belief  that  "the  peer  review  process 
contributes  significantly  to  improving 
the  quality  control  systems  of 
accounting  firms  auditing  Commission 
registrants  and  enhances  the 
consistency  and  quality  of  practice 
before  the  Commission."  '^ 

Consistent  with  this,  Nasdaq  also 
received  strong  support  bova 
commenters  on  this  requirement. 
Accordingly,  Nasdaq  has  determined  to 
include  a  peer  review  requirement  as 
part  of  the  proposed  changes  to  the 
listing  criteria. 

The  language  of  the  proposed  rule  is 
similar  to  the  peer  review  requirement 
of  the  FDIC. '3  Specifically,  all 
independent  public  accountants' 
auditing  Nasdaq  listed  companies  must 
have  received,  or  be  enrolled  in,  a  peer 
review  that  meets  acceptable  guidelines. 
Acceptable  guidelines  would  include 
comparability  to  standards  of  the 
American  Institute  of  Certified  Public 


'  ■  See  Securities  Act  Release  No.  6695  (April  1 . 
1987).  52  FR  11665. 

"See  Exchange  Act  Release  No.  31197 
(September  17. 1992).  57  FR  45287.  n.  26. 

"See  12  CFR  363.  Appendix  A. 


Accountants  ("AICPA")  included  in  the 
Standards  for  Performing  on  Peer 
Reviews  codified  in  the  AICPA's  SEC 
Practice  Section  Reference  Manual,  and 
oversight  by  an  independent  body 
comparable  to  the  organizational 
structure  of  the  Public  Oversight  Board 
as  codified  in  the  AICPA's  SECVractice 
Section  Reference  Manual.  Further, 
copies  of  peer  review  reports, 
accompanied  by  any  letters  of  comment 
and  letters  of  response,  would  be 
maintained  by  the  administering  entity 
of  the  peer  review  program  and  be  made 
available  to  Nasdaq  upon  request. 
Similarly,  working  papers  of  the 
administering  entity  and  the 
independent  oversight  body  would  also 
be  required  to  be  retained  for  a  period 
after  the  report  is  filed,  and  be  made 
available  to  Nasdaq  upon  request. 

Other  Clarifying  and  Conforming 
Changes.  Nasdaq  also  is  proposing 
changes  to  specify  that  the  shareholder 
nimiber  requirements  in  the  SmallClap 
Market  are  based  on  the  nimiber  of 
"roimd  lot"  holders  of  an  issuer's 
shares.  This  conforms  with  the 
standards  on  the  National  Market  and 
other  exchanges,  and  ensures  that 
issuers  maintain  a  broad  and  significant 
shareholder  base  justifying  a  listing  on 
a  national  securities  market. 

In  addition,  Nasdaq  is  proposing  to 
conform  the  stock  price  compliance 
mechanism  for  initial  listing  luder  the 
National  Market  standards  with  that  of 
the  SmallCap  Market  by  specifying  that 
the  applicable  price  is  the  bid  price,  and 
by  removing  the  provisions  under  the 
National  Market  standards  that  require 
satisfaction  of  the  applicable  stock  price 
only  "on  each  of  the  five  business  days 
prior  to  the  date  of  application  by  the 
issuer."  This  clarifies  and  ensures  that 
issuers  must  be  in  compliance  with  the 
bid  price  requirement  at  the  time  of 
listing,  and  not  just  at  the  time 
coinciding  with  the  filing  of  the 
application. 

Furthermore,  where  possible,  certain 
provisions  and  cross-references  have 
been  conformed  and  renumbered, 
outdated  references  and  a  definition 
have  been  deleted,  and  headings  have 
been  renamed  for  clarity. 

Impact  Analysis 

Nasdaq  analyzed  the  impact  the  new 
listing  standards  would  have  on  both 
the  SmallCap  and  National  Market  by 
applying  the  proposed  standards  to 
current  Nasdaq  issuers,  using  financial 
data  from  periodic  filings  to  the 
Commission,  and  relevant  price  and 
volume  data.  With  respect  to  the  listing 
standards  for  initial  entry  for  each 
market,  Nasdaq  applied  the  proposed 
criteria  to  issuers  successfully  listing 
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from  Jime  30, 1994  to  August  30, 1996. 
With  respect  to  maintenance  standards, 
Nasdaq  applied  the  proposed  criteria  to 
all  current  Nasdaq  issuers.  This  resulted 
in  the  following  estimated  impact. 

With  respect  to  the  SmallCap  Market 
entry  criteria,  of  the  457  issuers 
successfully  listing  from  June  30, 1994 
to  August  30, 1996,  229  or  50%  would 
not  have  qualified  for  listing.  With 
respect  to  the  SmallCap  Market 
maintenance  criteria,  of  the  1,318 
issuers  currently  listed  on  SmallCap, 
394  or  30%  would  no  longer  be  eligible 
for  continued  listing. 

With  respect  to  the  National  Market 
entry  criteria,  of  the  1,151  issuers 
successfully  listing  bom  June  30, 1994 
to  August  30, 1996, 176  or  15%  would 
not  have  qualified  for  listing.  With 
respect  to  the  National  Market 
maintenance  criteria,  of  the  3,910 
issuers  currently  listed  on  National 
Market,  171  or  4%  would  no  longer  be 
eligible  for  continued  listing. 

Nasdaq  believes  the  analysis 
overstates  the  impact  of  the  proposed 
listing  standards  on  issuers  for  several 
reasons.  For  example,  certain  of  the 
standards,  such  as  public  float,  are 
within  the  control  of  the  issuer  and  may 
be  adjusted  to  meet  the  new  standards 
within  a  relatively  short  time  fi^me. 
Further,  a  majority  of  the  issuers  failing 
the  new  criteria  only  failed  one  of  the 
standards.  Given  time,  many  of  these 
issuers  may  be  able  to  come  into 
compliance,  by,  for  example,  raising 
additional  capital.  Past  experience 
supports  this  belief.  In  1991,  Nasdaq 
performed  a  similar  analysis  which 
predicted  that  526  issuers  would  not 
qualify  upon  application  of  the  new 
standards.  In  fact,  after  imdertaking 
corrective  corporate  actions,  only  125 
issuers  (24%)  were  unable  to  qualify. 

Implementation 

Nasdaq  recognizes  the  potential 
impact  the  proposed  standards  would 
have  on  existing  issuers  and  issuers 
applying  for  initial  listing.  Therefore, 
Nasdaq  believes  the  new  standards 
should  be  made  effective  six  months 
after  the  proposed  rule  change  is 
approved  by  the  Commission  to  provide 
current  issuers  with  adequate  time  to 
enact  the  corporate  actions  necessary  to 
comply  with  the  new  rules. 

For  issuers  applying  for  initial  listing 
after  the  date  the  proposed  rule  change 
is  submitted  to  the  SEC,  the  new  listing 
standards  would  be  retroactively 
applied  once  the  proposed  rule  change 
was  approved.  This  provides  advance 
notice  to  issuers  applying  for  listing  that 
they  would  be  subject  to  higher  listing 
standards  upon  approval  of  the  rule,  so 
such  issuers  would  not  be  prejudiced. 


These  issuers  will  be  afforded  ninety 
days  after  the  SEC  approves  the 
proposed  rule  change  to  meet  the  new 
listing  entry  criteria.  In  addition,  an 
issuer  will  be  deemed  to  have  satisfied 
the  new  listing  entry  criteria  once  the 
proposed  rule  change  is  approved  by  the 
Conunission,  if  the  issuer  is  in 
compliance  with  the  new  listing 
standards  at  any  time  after  the  issuer 
commenced  trading,  but  prior  to 
Commission  approval.  This  removes  an 
incentive  to  apply  prior  to  approval  of 
the  new  criteria  for  the  purpose  of 
cirtnimventing  the  new  standards.  Thus, 
it  avoids  a  rush  to  apply  and  provides 
for  the  orderly  processing  of  listing 
applications  by  Nasdaq  staff. 

For  initial  listing  of  an  issuer  that 
applied  before  the  proposed  rule  change 
is  submitted  to  the  Commission,  but 
which  is  still  pending  as  of  that  date, 
the  issuer  would  have  90  days  from  the 
date  the  proposed  rule  change  is 
submitted  to  commence  trading  on 
Nasdaq  imder  the  existing  listing  entry 
criteria.  These  issuers  would  not  be 
required  to  meet  the  new  listing  entry 
criteria  after  approval  by  the 
(Commission,  but  like  all  other  listed 
issuers,  would  have  to  meet  the  new 
maintenance  criteria  six  months  after 
approval  by  the  Commission.  These 
procedures  are  similar  to  those  used 
when  the  listing  standards  were  last 
revised. 

Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  ■*  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and  in  general,  to 
protect  investors  and  the  public  interest. 
Nasdaq  believes  that  the  extension  of 
the  corporate  governance  requirements 
to  the  Smalldlap  market  will  permit 
greater  participation  by  investors  in 
corporate  affairs.  The  elimination  of  the 
alternative  to  the  $1  minimum  bid  price 
requirement  is  an  important  step  to 
provide  a  safeguard  against  certain 
market  activity  associated  with  low 
priced  securities,  to  remove  the 
incentive  for  large,  below  market 
issuances,  and  to  generally  enhance  the 
credibility  of  the  market.  "The  increase 
in  the  quantitative  standards  for  both 
the  National  Market  and  SmallCiap 
Market  is  necessary  and  appropriate  to 
strengthen  the  qualification 
requirements  for  Nasdaq  issuers,  and  is 
consistent  with  a  nationwide  securities 
marketplace.  Finally,  the  peer-review 
requirement  for  auditors  of  Nasdaq 


J 


companies  will  provide  further 
safeguards  for  investors  by  ensuring  that  ' 
an  auditing  firm's  quality  control 
systems  are  subject  to  an  industry- 
accepted  level  of  review. 

In  sum,  the  proposed  rule  change  has 
been  designed  to  ensure  the  protection 
of  investors  and  the  public  interest  { 

while  maintaining  the  proper  balance 
between  small  entrepreneurial 
companies'  access  to  capital  and 
investors'  access  to  quality  companies. 
Nasdaq  has  carefully  considereti  public 
feedback  while  developing  this  proposal  | 
and  appropriate  modifications  were 
made  where  necessary. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition       ! 

Nasdaq  states  that  it  does  not  believe 
that  the  proposed  rule  change  will  result ' 
in  any  burden  on  competition  that  is  not  | 
necessary  or  appropriate  in  furtherance    i 
of  the  purposes  of  the  Act,  as  amended.    < 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

In  November  of  1996,  Nasdaq  sought 
public  comment  on  the  proposed  rule 
change.  In  an  effort  to  seek  the  broadest 
possible  solicitation  of  comments  from 
investors,  Nasdaq  widely  distributed  a 
Nasdaq  Bulletin  and  a  Nasdaq  Notice  to 
NASD  Members  to  investors,  issuers, 
NASD  member  firms,  and  other 
interested  parties.  In  addition,  the  entire 
proposal  was  posted  on  the  Nasdaq 
website  (www.nasdaq.com),  which  also 
solicited  comments  via  E-mail.  In  total, 
227  comments  were  received.  A  copy  of 
the  Nasdaq  Bulletin  is  attached  to  the 
rule  filing  as  Exhibit  2.  Copies  of  the 
comments  received  are  attached  to  the 
rule  filing  as  Exhibit  3. 

Of  the  227  comments  received,  143 
were  from  private  investors.  109 
comments  expressed  an  opinion 
regarding  the  overall  proposal,  of  which 
32  were  in  favor  and  77  were  opposed. 
Of  those  commente  expressing  general 
opposition,  many  were  in  the  form  of  a 
brief  E-mail,  and  at  least  fifteen  were 
reproductions  of  a  letter  submitted  by  a 
trade  association.  ■  ^  The  single  issue 
evoking  the  most  significant  negative 
comment,  mostly  from  investors, 
concerned  the  elimination  of  an 
alternative  to  the  $1  bid  price 
requirement.  Commenters  expressed 
strong  support  for  the  proposals  to 
extend  corporate  governance 
requirements  to  the  SmallCDap  Market 
and  to  establish  a  peer  review 


'♦15U.S.C780-3. 


"See  letter  from  )eBny  Adduci.  President. 
Regional  Investment  Bankers  Association  to  Perry 
Peregoy,  Vice  President,  Nasdaq,  dated  December 
19. 1996. 
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requirement  for  auditors  of  Nasdaq 
issuers. 

Of  those  comments  expressing 
opposition  to  the  proposed  rule  change, 
three  general  themes  emerged: 

•  The  bid  price  is  not  within  the 
direct  control  of  the  issuer. 

•  The  proposal  singles  out  small 
issuers. 

•  More  emphasis  should  be  placed  on 
regulating  the  activity  of  broker-dealers 
who  engage  in  fraudulent  activity, 
rather  than  stigmatizing  issuers. 

First,  with  respect  to  conmients 
opposing  the  proposed  rule  change  on 
the  basis  that  the  bid  price  is  not  within 
the  direct  control  of  the  issuer,  Nasdaq 
notes  that  elimination  of  the  alternative 
to  the  minimum  bid  price  requirement 
is  intended  to  address  the  following:  (1) 
The  concern  that  securities  trading 
below  $1  are  more  susceptible  to  certain 
activity  by  stock  promoters;  (2)  the 
elimination  of  the  incentive  for  large, 
below  market  issuances  which  may 
harm  Nasdaq  investors;  (3)  the 
curtailing  of  its  use  as  a  permanent 
solution  to  bid  price  deficiencies;  and 
(4)  the  enhancement  of  the  credibility  of 
the  market.  Some  issuers  argued  that  a 
stock's  bid  price  is  not  within  their 
direct  control,  and  thus  the  $1 
minimum  bid  price  may  unfairly 
penalize  these  issuers.  Market 
anomalies  such  as  year-end  tax  selling 
or  short-term  price  swings  could  trigger 
a  bid  price  deficiency  resulting  in  the 
initiation  of  de-listing  proceedings  for 
what  may  otherwise  be  a  viable 
company  with  long-term  prospects.  In  a 
related  vein  of  comments,  many 
investors  argued  that,  as  current 
investors  in  low-priced  stocks,  they 
would  be  harmed  if  these  companies 
were  to  lose  their  Nasdaq  listing. 

Nasdaq  continues  to  believe  diat  the 
minimum  bid  price  would  be  an 
important  component  to  the  listing 
standards,  and  would  benefit,  in  the 
long  run,  all  market  participants, 
including  both  present  and  future 
investors.  However,  in  response  to 
concerns  that  bid  price  is  not  within  the 
direct  control  of  the  issuer,  Nasdaq  is 
proposing  to  expand  from  10  to  30 
consecutive  business  days  the  time 
period  that  an  issuer's  stock  price,  and 
its  related  market  value  of  public  float, 
must  remain  below  the  applicable 
standard  before  it  is  deemed  a 
deficiency.  Once  an  issuer's  stock  falls 
below  $1  for  30  consecutive  business 
days,  it  will  continue  to  have  90  days 
to  come  back  into  compliance  with  the 
maintenance  standards.  Compliance  can 
be  achieved  with  respect  to  the  bid  price 
or  market  value  deficiency  by  meeting 
the  applicable  maintenance  standard  for 


any  consecutive  10  business  days 
during  the  90  day  compliance  period. 

Secondly,  with  respect  to  conunents 
opposing  the  proposed  rule  change  on 
the  basis  that  it  singles  out  small 
issuers,  Nasdaq  recognizes  that  some 
companies  may  be  unable  to  satisfy  the 
revised  listing  standards.  As  discussed 
in  the  section  on  implementation  above, 
companies  that  are  at  risk  of  not 
compl3ring  with  the  new  maintenance 
standards  would  have  a  period  of  time 
to  come  into  compliance.  Companies 
that  are  ultimately  delisted  would  be 
eligible  for  quotation  in  the  OTCBB, 
which  currently  provides  real-time 
quote  and  real-time  last  sale  price 
information  for  issuer's  securities.'* 
Moreover,  Nasdaq  is  currently  in  the 
process  of  requesting  an  exemption  from 
the  Secimties  and  Exchange 
Commission  under  SEC  Rule  15c2-ll, 
similar  to  an  exemption  obtained  in 
1992  after  standards  were  last  increased. 
This  would,  under  most  circumstances, 
permit  member  firms  to  continue 
providing  liquidity  by  quoting  issuers  in 
the  OTCBB  without  interruption 
immediately  following  a  de-listing  from 
Nasdaq. 

Finally,  commenters  stated  that  more 
emphasis  should  be  placed  on 
regulating  the  activity  of  broker-dealers 
who  engage  in  fraudulent  activity, 
rather  than  stigmatizing  issuers.  Nasdaq 
agrees  that  a  strong  regulatory  and 
enforcement  program  is  an 
indispensable  element  in  the  operation 
of  any  securities  marketplace.  Nasdaq 
consulted  with  its  sister  corporation 
responsible  for  regulating  the  activities 
of  broker-dealers,  NASD  Regulation,  Inc. 
("NASDR  "),'7  in  developing  these 
revised  listing  standards.  Further, 
Nasdaq  continues  to  work  with  NASDR 
on  formulating  regulatory  initiatives  to 
enhance  the  oversight  and  regulation  of 
activities  of  NASD  member  firms 
generally.  It  should  be  noted  that 
NASDR  has  brought  a  record  number  of 


■^Contrary  to  statements  mischaracterizing  the 
OTCBB.  as  contained  in  letters  from  the  Regional 
Investment  Bankers  Association  and  others  echoing 
statements  therein.  NASD  rules  in  fact  permit 
market  makers  to  insert  unlimited  quotation 
updates  throughout  the  day  for  domestic  equity 
securities  quoted  in  the  OTCBB.  These  quotes  are 
in  turn  disseminated  to  the  public  on  a  real-time 
basU.  See  NASD  Rules  6520  and  6540(b)(1).  The 
"twice-daily  update  restriction"  referred  to  in  these 
letters  only  applies  to  certain  unregistered  foreign 
securities  subject  to  a  limitation  involving  an 
exemption  horn  registration  under  Exchange  Act 
Rule  12g3-2(b).  Furthermore,  transactioiu  in 
domestic  and  Canadian  securities  quoted  in  the 
OTCBB  are  now  subject  to  real-time  last  sale  trade 
reporting  and  dissemination,  thus  providing  a  level 
of  transparency  not  present  when  the  listing 
standards  were  last  revised. 

■''  NASDR  is  also  a  wholly  owned  subsidiary  of 
the  NASD. 


disciplinary  actions  this  past  year.'^ 
Nonetheless,  Nasdaq  believes  that  these 
efibrts  can  and  should  be  complemented 
with  appropriately  designed  listing 
standards  to  further  the  NASD's 
obligation  as  a  self-regulatory  . 
organization  to  provide  the  necessary 
protection  that  investors  and  the 
marketplace  have  come  to  expect  and 
deserve. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
The  Commission  requests  comments  on 
the  proposed  listings  standards  in  light 
of  the  goals  of  the  Exchange  Act;  the 
impact  of  the  proposals  on  small 
businesses;  and  on  any  alternatives  to 
the  proposal  that  could  achieve  the 
objectives  identified  by  the  NASD  and 
Nasdaq.  Commenters  are  encouraged  to 
provide  data  where  possible. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subseqiient 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Conunission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


■*  These  include  the  recent  expulsion  of  Stratton 
Oakmont,  Inc.,  a  firm  with  an  extensive  and  serious 
regulatory  history.  Major  enforcement  cases  have 
also  been  brought  against:  Sterling  Foster;  H.J. 
Meyers  &  Co.  (f/k/a  Thomas  James  Associates.  Inc.); 
A.R.  Baroo  k  Co.,  Inc.;  and  Lew  Lieberbaum  & 
Company,  Inc. 
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available  for  inspection  ahd  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-16  and  should  be 
submitted  by  April  30, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-9004  Filed  4-6-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-36466;  RIe  No.  SR-NASD- 
97-22] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Amend  the  Damage 
Ceilings  for  Claims  Under  the  Standard 
Arbitration  and  Simplified  Arbitration 
Procedures 

April  2, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby'given  that  on  Maxch  27, 1997, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
has  been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation,  Inc.  ("NASDR")  is 
proposing  to  amend  the  Code  of 
Arbitration  Procedure  ("Code")  of  the 
NASD  to:  (1)  Raise  the  ceiling  for 
disputes  to  be  eligible  for  resolution  by 
a  single  arbitrator  under  simplified 
arbitration  procedures  frt>m  $10,000  to 
$25,000;  and  (2)  raise  the  ceiling  for 
disputes  eligible  for  resolution  by  a 
single  arbitrator  under  standard 
arbitration  procedures  from  $30,000  to 
$50,000. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 


and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regidatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change         ,. 

1.  Purpose 

In  its  January  1996  Report  on 
Securities  Arbitration  Reform,  the 
NASD's  Arbitration  Policy  Task  Force 
("Task  Force")  recommended  that  the 
ceiling  for  cases  eligible  for  resolution 
by  a  single  arbitrator  under  simplified 
arbitration  procedures  should  be  raised 
from  $10,000  to  $30,000.  The  Task 
Force  also  recommended  that  the  ceiling 
for  cases  eligible  for  resolution  by  a 
single  arbitrator  imder  standard 
arbitration  procedures  should  be  raised 
from  $30,000  to  $50,000.  The  Task 
Force  recommended  that  these  changes 
apply  to  all  NASD  arbitrations-rpublic 
customer  and  intra-industry.  The  Task 
Force  stated,  and  NASDR  concurs,  that 
raising  the  threshold,  which  will  cause 
a  larger  percentage  of  cases  to  be 
resolved  under  the  simplified 
arbitration  procedures,  will  "strike  an 
appropriate  balance  between  the  desire 
for  faster  and  less  expensive  arbitration 
on  the  one  hand  and  more  expansive 
procedures  on  the  other." ' 

NASDR  has  consulted  with  the 
Securities  Industry  Conference  on 
Arbiti^tion  ("SICA")  and  the  New  York 
Stock  Exchange  ("NYSE")  on  the 
appropriate  threshold  for  simplified  and 
single-arbitrator  proceedings.  While 
SICA  and  the  NYSE  agree  with  the  Task 
Force's  rationale,  they  are  concerned 
that  setting  the  threshold  for  simplified 
arbitrations  too  high  could  disadvantage 
customer  claimants  by  limiting  their 
procedural  rights  ^  under  the  Code  in 


'»17  CFR  200.30-3{a)(12). 


'  See  Report  of  the  Arbitration  Policy  Task  Force 
on  Securities  Arbitration  Reform,  at  73. 

^  Under  the  simplified  arbitration  procedures  for 
matters  between  a  public  customer  and  an 
associated  person  or  member,  cases  are  resolved 
without  a  hearing  (so-called  "paper  cases")  by  a 
single  public  arbitrator.  A  public  customer  may, 
however,  demand  a  hearing,  or  the  arbitrator  may 
call  a  hearing,  in  which  case  the  arbitrator  will  hold 
a  hearing  and  the  parties  will  have  the  benefit  of 
all  of  the  available  forms  of  discovery.  See  Rule 
10302.  Under  the  standard  arbitration  procedures 
for  all  matters  involving  public  customers,  cases  in 
which  the  claims  are  more  than  SIO.OOO  but  less 
than  S30.000  may  be  heard  by  a  single  public 
arbitrator.  These  cases  are  not  decided  on  the 
papers:  rather,  the  arbitrator  holds  a  hearing. 
However,  any  party  may  demand  a  three  person 
panel.  See  Rule  10306. 


cases  that  have  significant  economic 
value  to  the  customer.  In  view  of  these 
concerns,  NASD  is  instead  proposing  to 
set  the  threshold  for  simplified 
arbitration  at  $25,000,  instead  of 
$30,000.  SICA  approved  of  the  adjusted 
thresholds  at  its  October  17, 1996 
meeting. 

Accordingly,  NASD  is  proposing  to 
amend  Rules  10202,  Composition  of 
Panels  (former  Section  9)  and  10308, 
Designation  of  Number  of  Arbitrators 
(formerly  Section  19)  ^  of  the  Code  to 
establish  the  threshold  for  single 
arbitrator  cases  at  $50,000.  NASDR  is 
also  proposing  to  amend  Rules  10203, 
Simplified  Industry  Arbitration 
(formerly  Section  10)  and  10302, 
Simplified  Arbitration  (formerly  Section 
13)  of  the  Code  to  establish  the 
threshold  for  simplified  arbitrations  at 
$25,000.  In  addition,  NASD  is  propKising 
to  amend  each  of  those  rules  to  state 
that  the  threshold  amount  is  "exclusive 
of  attendant  costs  and  interest." 

Under  the  proposed  rule  change  to 
Rules  10302(d)  and  10308(b),  claims 
involving  public  customers  and 
exceeding  $25,000,  exclusive  of 
attendant  costs  and  interest,  will  be 
heard  by  a  three  member  arbitration 
panel,  rather  than  a  panel  of  no  less 
than  three  and  no  more  than  five 
arbitrators.  Under  the  proposed  rule 
change  to  Rule  10302  (f)  and  (h)(3),  the 
Director  of  Arbitration  will  "appoint," 
rather  than  "select,"  the  public 
arbitrator  for  simplified  arbitration.  The 
proposed  rule  change  amends  Rule 
10308(a)  to  state  that  a  majority  of  the 
arbitrators  on  a  three  member  arbitration 
panel  (for  claims  that  are  less  than  or 
equal  to  $50,000  but  where  a  party  or 
aihitrator  requested  a  p>anel  of  three 
arbitrators)  shall  be  public  arbitrators, 
rather  than  stating  that  a  majority  of  the 
three  arbitrator  panel  "shall  not  be  irom 
the  securities  industry."  The  proposed 
rule  change  also  includes  several 
technical  changes  designed  to  correct 
inconsistencies  in  the  rule  language  and 
which  were  also  adopted  by  SICA. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 


'NASDR  will  shortly  be  filing  a  proposed  rule 
change  to  amend  Rule  10308  to  implement  the  list 
selection  process  for  the  selection  of  arbitrators 
recommended  by  the  Task  Force.  The  list  selection 
rule  filing  will  further  substantially  amend  Rule 
10308,  but  will  not  be  implemented  until  NASD  has 
developed  the  technology  and  procedures  to 
administer  the  process  and  developed  a  pool  of 
arbitrators  sufficient  to  provide  lists  of  arbitrators  in 
accordance  with  the  requirements  of  the  rule. 
Accordingly,  NASD  is  amending  Rule  10308  in  the 
interim  until  the  list  selection  rule  is  filed, 
approved  and  implemented. 
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Act^  in  that  raising  the  thiesholds  for 
simplified  arbitration  and  for  standard 
arbitrations  using  a  single  arbitrator  will 
permit  such  cases  to  be  resolved  more 
quickly  and  at  lower  cost  to  the  parties 
and  is  consistent  with  the  NASD's 
longstanding  goal  of  providing  the 
investing  public  with  a  fair,  efficient 
and  cost-effective  forum  for  the 
resolution  of  disputes. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. ' 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  vmtten  comments  wera  either 
solicited  or  received. 

m.  Date  of  EfiRectiTeiiess  of  the 
Propoaed  Rule  Change  and  Timing  for 
Commiaaion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
avaulable  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 


submissions  should  refer  to  File  No. 
SR-NAS£>-97-22  and  should  be 
submitted  by  April  30, 1997. 

For  the  CommiMion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Mai^garat  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  97-9065  Filed  4  8  97;  8:45  am] 

BUUNe  COOC  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rataaaa  No.  34-38463;  Rl«  No.  SR-NSCC- 

97-3] 

SeH-R«gulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Regarding 
Exemption  Processing 

March  28, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  notice  is  hereby  given  that  on 
March  7,  1997,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  emd  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  bom  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
modifications  to  NSCC's  procedures 
regarding  exemption  processing  in 
NSCC's  Continuous  Net  Settlement 
("CNS")  system. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  oC  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  TV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.' 


«15U.S.CS78o-3. 


>  The  Commission  has  modified  the  text  of  the 
sumiDuia*  submitted  by  NSCC 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  The  purpose  of  the  proposed  rule 
change  is  to  modify  the  methods  of 
submitting  exemptions  imder  NSCC's 
procedures.  As  a  part  of  the  NSCC's 
CNS  Accounting  Operation,  members 
may  control  the  deUvery  of  their 
securities  to  NSCC  through  the  use  of 
exemptions.  CNS  is  an  on-going 
accounting  system  that  nets  a  member's 
securities  obligations  on  a  daily  basis  to 
produce  a  new  short  or  long  position  in 
each  issue. 

A  short  position  in  CNS  represents 
the  quantity  owed  to  NSCC  by  the 
member.  To  satisfy  short  positions  for 
purposes  of  settlement,  sectirities  are 
delivered  from  the  member's  accoimt  at 
The  Depository  Trust  Company  ("DTC") 
to  NSCC's  account  at  DTC.  These 
deliveries  are  subject  to  exemption 
limitations  imposed  by  the  member, 
which  may  elect  to  deliver  to  NSCC  all, 
part,  or  none  of  any  short  position. 

Exemptions  assist  members  in 
-complying  with  the  segregation 
provisions  of  Rule  15c3-3  of  the  Act 
and  in  meeting  other  delivery  needs. 
NSCC  presently  requires  members  to 
input  exemption  instructions  on  a  daily 
basis.  Currently,  NSCC  also  permits  but 
does  not  require  members  to  input 
standing  instructions. 

In  addition  to  submitting  exemption 
instructions  to  NSCC,  members  may 
also  manage  their  segregation  and 
delivery  needs  through  the  use  of  DTC's 
"Memo  Segregation"  facility.  Since  a 
member  may  either  use  NSCC's  or 
DTC's  systems  to  control  delivery 
requirements,  the  proposed  rule  change 
wUI  no  longer  mandate  that  exemption 
instructions  be  submitted  to  NSCC  every 
day. 

If  a  daily  instruction  is  not  submitted, 
not  received,  or  is  received  but  cannot 
be  processed  by  NSCC,  the  member's 
standing  exemption  instructions  will  be 
used.  As  a  result,  members  will  now  be 
required  to  submit  standing  exemption 
instructions  to  NSCC  since  they  will 
serve  as  the  member's  default 
instructions  imder  the  proposed 
procedures. 

(2)  The  proposed  rule  change  is 
consistent  with  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereimder  since  it  will  fecilitate  the 
prompt  and  accurate  clearance  and 
setUement  of  securities  transactions  and 
in  general  protect  investors  and  the 
public  interest 
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(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tixat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-97-03  and 
should  be  submitted  by  April  30, 1997. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-9005  Filed  4-8-97;  8:45  am) 

BILUNQ  CODE  a010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  «2940] 

State  of  Illinois 

As  a  result  of  the  President's  major 
disaster  declaration  on  March  21, 1997, 
I  find  that  Alexander,  Gallatin,  Hardin, 
Massac,  and  Pope  Counties  in  the  State 
of  Illinois  constitute  a  disaster  area  due 
to  damages  caused  by  severe  storms  and 
flooding  beginning  on  March  1  and 
continuing.  Applications  for  loans  for 
physical  damages  may  be  filed  until  the 
close  of  business  on  May  20, 1997,  and 
for  loans  for  economic  injury  until  the 
close  of  business  on  December  22, 1997 
at  the  address  listed  below  or  other 
locally  announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.,  South  3rd 
Floor,  Niagara  Falls,  NY  14303. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Hamilton, 
Johnson,  Pulaski,  Saline,  Union,  White, 
and  Williamson  in  Illinois;  Cape 
Girardeau,  Mississippi,  and  Scott  in 
Missouri.  Any  counties  contiguous  to 
the  above-named  primary  counties  and 
not  listed  herein  have  be«n  covered 
imder  a  separate  declaration  for  the 
same  occurrence. 

Interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  With  Credit  Avail- 

abte  Elsewhere 

7  625 

Homeowners     Without     Credit 

Available  Elsewtiere 

3.875 

Businesses  With  Credit  Avail- 

at>le  Elsewhere 

8.000 

Businesses  And  Nor>-Profit  Or- 

ganizations   WittKXit    Credit 

Available  Elsewtiere 

4.000 

Others  (Including  NorvProfit  Or- 

ganizations)     With      CredU 

Available  Elsewtiere  

7.250 

For  Economic  Injury: 

Businesses  And  Small  Agricul- 

turaJ    Cooperatives    Without 

Credit  Available  Elsewhere  ... 

4.000 

The  nimiber  assigned  to  this  disaster 
for  physical  damage  is  294006.  For 
economic  injury  the  numbers  are 
944300  for  Illinois  and  944400  for 
Missouri. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  N4arch  26.  1997. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  97-8980  Filed  4-8-97;  8:45  am) 

BIUJNQ  CODE  MBS-01-P 

SMALL  BUSINESS  ADMINISTRATION 
[Dedaralion  of  Disaster  »2933,  AmdL  2] 

Commonwealth  of  Kentucky 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  March  21,  1997,  the 
above-nimibered  Declaration  is  hereby 
amended  to  include  the  Coimties  of 
Ballard,  Carlisle,  Estill,  Fulton,  Grayson, 
Hart,  Hickman,  Marshall,  Monroe, 
Simpson,  Todd,  and  Warren  in  the 
Commonwealth  of  Kentucky  a  disaster 
area  due  to  damages  caused  by  severe 
storms,  tornadoes,  and  flooding 
beginning  on  March  1, 1997  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  bojn  small  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Allen,  Barren,  Calloway, 
Cumberland,  Jackson,  and  Metcalfe  in 
the  Commonwealth  of  Kentucky; 
Alexander  County  in  the  State  of 
Illinois,  and  Clay  County  in  the  State  of 
Tennessee.  Any  coimties  contiguous  to 
the  above-named  primary  counties  and 
not  listed  herein  have  been  covered 
under  a  separate  declaration  for  the 
same  occurrence. 

The  numbers  assigned  to  this  disaster 
for  economic  injury  are  944500  for 
Tennessee,  and  943900  for  Illinois. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  25. 1997. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  97-8981  Filed  4-8-97;  8:45  am] 

BHJJNO  CODE  «eS-01-4> 


SMALL  BUSINESS  ADMINISTRATION 
(Dedaietion  of  Disaster  Loan  Area  *2»41] 

Massachusetts;  (And  Contiguous 
Counties  ht  Connecticut,  New  York  and 
Vermont) 

Berkshire  County  and  the  contiguous 
counties  of  Franklin,  Hampden,  and 
Hampshire  in  Massachusetts;  Litchfield 
County  in  Connecticut,  Dutchess, 
Columbia  and  Rennselear  Counties  in 
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New  York  and  Bennington  and 
Windham  Counties  in  Vermont 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  a  fire  in  the  Town 
of  Great  Harrington  which  occurred  on 
February  22, 1997.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  May  30, 1997  and  for 
economic  injury  until  the  close  of 
business  on  December  31, 1997  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Boulevard  South, 
3rd  Floor,  Niagara  Falls.  NY  14303. 
The  interest  rates  are: 


Percent 

For  Physical  Damage: 
HofneoMfners  With  Credrt  AvaA- 
aUe  Eleewtiere 

7.625 

Homeoiwners     Without     Credtt 
Available  Elaewtwe  

Businesses  With  CredN  Aval- 
able  Elaowhere 

3.875 
8.000 

Businesses  And  Non-ProM  Or- 

gsnuaDons    wnnoui    ciedR 

Available  Elsewhere  ..„ „ 

Others  (Including  Non-Profil  Or- 
0enizaiM  is)      With      Credtt 

4.000 
7.250 

ForEconomc  Irjury. 
Businesses  And  SmaM  Agricul- 
lurai    CiMiperiiliveo    Without 
Osdi  AvaUite  Elsewhere  ... 

4.000 

The  numbers  assigned  to  this  disaster 
for  physical  and  economic  injuiy 
damage  are  294105  and  944600  for 
Massachusetts,  294205  and  944700  for 
Connecticut,  294305  and  944800  for 
New  York,  and  294405  and  944900  for 
Vermont 

(Catalog  of  Fedoal  Domestic  Assktanca 
Progrun  No*.  59002  and  59008.) 

Dated:  March  31. 1997. 
AMaAlrana. 
Administntor. 
IFR  Doa  97-89«3  Filed  4-8-97;  8:45  ami 


SMALL  BUSINESS  AOMNHSTRATION 
[Declflkin  of  DIssslsf  OKt,  AmdL  Sj 


SlalaofT 

In  accordance  with  a  notice  firom  the 
Federal  Emergency  Management 
Agency,  dated  March  24,  1997,  the 
above-numbered  Declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
Febfuaiy  28, 1997  and  continuing 
through  March  24. 1997. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  May 


6, 1997,  and  for  loans  for  economic 
injury  the  deadline  is  December  8,  1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  31, 1997. 
Bernard  Kttlik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  97-8982  Filed  4-8-97;  8:45  am] 
aaxMO  cooc  mus-ot-^ 

SMALL  BUSINESS  ADMINISTRATKM 

Interest  Rates 

The  Small  Business  Administration 
publishes  an  interest  rate  called  the 
optional  "peg"  rate  (13  CFR  120.214)  on 
a  quarterly  basis.  This  rate  is  a  weighted 
average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  direct  loan.  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  This 
rate  will  be  6'^  percent  for  the  April- 
June  quarter  of  FY  97. 

Pursuant  to  13  CFR  120.932.  the 
maximum  legal  interest  rate  for  a 
commercial  loan  which  funds  any 
portion  of  the  cost  of  a  project  (see  13 
CFR  120.801)  shall  be  the  greater  of  6% 
over  the  New  York  prime  rate.  The 
initial  rate  for  a  fixed  rate  loan  shall  be 
the  legal  rate  for  the  term  of  the  loan. 

Acting  Aaaodate  AdminiMtratorfor  Financial 
Assistance. 

(FR  Doc.  97-8979  Filed  4-8-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Fedevai  Aviation  Administration 

NoUca  of  Intent  te  Request  Renewal 
From  ttie  Office  of  Management  and 
Budget  (0MB)  of  Current  PuMic 
Collections  of  Information 

AOBICY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperworii  Reduction  Act  (44  U.S.C 
3501  et  seq.),  the  FAA  invites  public 
comment  on  six  currenUy  approved 
public  information  collections  which 
will  be  submitted  to  OMB  for  renewal. 
DATES:  Comments  miist  be  received  on 
or  before  June  9, 1997. 
ADDRESSES:  Comments  on  any  of  these 
collections  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Ms. 
Judith  Street,  Room  612,  Federal 
Aviation  Administration,  Corporate 
Information  Division,  ABC-100,  800 


Independence  Ave.,  SW.,  Washington, 
DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judith  Street  at  the  above  address  or 
on  (202) 267-9895. 

SUPPI.EMENTARY  INFORMATION:  The  FAA 
solicits  comments  on  any  of  the  current 
collections  of  information  in  order  to 
evaluate  the  necessity  of  the  collection, 
the  accuracy  of  the  agency's  estimate  of 
the  burden,  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  and  possible  ways  to 
minimize  the  burden  of  the  collection. 
Following  are  short  synopses  of  the  six, 
ciurrentiy  approved  public  information 
collection  activities,  which  will  be 
submitted  to  OMB  for  review  and 
renewal: 

1.  2120-0033,  Representatives  of  the 
Administrator,  FAR  183.  Title  49, 
U.S.C.,  Section  44702,  authorizes 
appointment  of  properly  qualified 
private  persons  to  be  representatives  of 
the  Administrator  for  examining, 
testing,  and  cortifying  airmen  for  the 
purpose  of  issuing  them  airmen 
certificates.  The  information  collected  is 
used  to  determine  eligibility  of  the 
representatives.  There  is  an  estimate  of 
8,500  respondents  who  will  take  an 
hour  or  less  to  prepare  the  appropriate 
application  form  for  the  job  for  which 
they  are  applying.  This  submission  will 
no  longer  cover  the  application  for 
airmen  medical  examiners  since  that 
reporting  burden  now  has  its  own  OMB 
control  number  of  2120-0604. 

2.  2120-0045,  Bird  Strike  Incident/ 
Ingestion  Report.  Bird  strike  data  are 
collected  to  develop  standards  and 
monitor  hazards  to  aviation.  Data 
identify  bird  strike  control  requirements 
and  provide  in-service  data  on  aircraft 
component  failure.  We  estimate  2000 
incident  reports  annually  at 
apfmudmately  5  minutes  per  report 

3.  2120-0557,  Passenger  Facility 
Charge  (PFC)  Program.  The  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Pub.  L.  101-508)  authorizes 
airports  to  impose  passenger  fecility 
charges.  FAR  Part  158  recordkeeping/ 
reporting  requirements  affect  two 
groups  of  respondents — air  carriers  and 
public  agencies.  It  is  estimated  that 
there  will  be  100  respondents  and  the 
total  would  be  50,000  hours  annually. 

4.  2120-0559,  FAA  Research  and 
Development  Grants.  The  FAA  Aviation 
Research  and  Development  Grants 
Program  establishes  uniform  policies 
and  procedures  for  the  award  and 
administration  of  research  grants  to 
colleges,  universities,  not-for-profit 
organizations,  and  profit  organizations 
for  security  research.  This  program 
implements  OMB  Circular  A-110, 
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PubliQLaw  101-508,  Section  9205.  9208 
and  Public  Law  101-604,  Section 
107(d).  We  estimate  that  we  will  have 
200  respondents  per  year  for  an  average 
of  2800  burden  hours. 

5.  2120-0563,  Notice  and  Approval  of 
Airport  Noise  and  Access  Restrictions — 
Part  161.  The  Airport  Noise  and 
Capacity  Act  of  1990,  Public  Law  101- 
508,  mandates  the  formulation  of  a 
national  noise  policy.  One  part  of  that 
mandate  is  the  development  of  a 
national  program  to  review  noise  and 
access  restrictions  on  the  operation  of 
State  2  and  Stage  3  aircraft.  Respondents 
are  airport  operators  proposing 
voluntary  agreements  and/or  mandatory 
restrictions  on  Stage  2  and  Stage  3 
aircraft  operations  and  aircraft  operators 
that  request  reevaluation  of  a  restriction. 
There  is  an  estimated  18  respondents 
with  an  average  annual  burden  of 
32,000  hours. 

6.  2120-^585,  Flight  Attendant  Duty 
Limitations  and  Rest  Requirements. 
This  is  a  recordkeeping  requirement  on 
air  carriers  operating  under  parts  121, 
125,  and  135.  The  recordkeeping  will 
enable  the  Administrator  of  the  FAA  to 
verify  that  each  airline  is  in  compliance 
with  the  flight  attendant  duty/rest 
regulations.  The  information  is  used  to 
ensure  that  flight  attendants  receive 
sufficient  rest  to  perform  safety  duties 
onboard  airplanes.  There  is  an  estimated 
180  affected  air  carriers  for  a  total 
recordkeeping  burden  of  approximately 
104.000  hours  annually. 

Issued  in  Washington.  EXZ.,  on  April  3, 
1997. 

Steve  Hopkins, 

Manager,  Corporate  Information  Division, 

ABC-iOO. 

IFR  Doc.  97-9127  Filed  4-8-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Revision  No.  1  to  the 
Approved  Noise  Compatibility  Program 
for  Palm  Springs  Regional  Airport, 
Palm  Springs,  CA 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  Revision  No.  1  to  the 
Approved  Noise  Compatibility  Program 
for  the  Palm  Springs  Regional  Airport. 
submitted  by  the  city  of  Palm  Springs, 
California,  under  the  provisions  of  Title 
I  of  the  Aviation  Safe^  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 


(hereinafter  referred  to  as  "the  Act")  and 
14  CFR  part  150.  These  findings  are 
made  in  recognition  of  the  description 
of  Federal  and  non  federal 
responsibilities  in  Senate  Report  No. 
96-52  (1980).  On  November  28, 1994, 
the  FAA  determined  that  the  Noise 
Exposure  Maps,  submitted  by  the  city  of 
Palm  Springs,  California  under  14  CFR 
part  150,  were  in  compliance  with 
applicable  requirements.  On  July  25, 
1995,  the  Associate  Administrator  for 
Airports  approved  the  Noise 
Compatibility  Program  for  Palm  Springs 
Regional  Airport.  On  March  19,  1997, 
the  Associate  Administrator  for  Airports 
approved  Revision  Number  1  to  the 
Approved  Noise  Compatibility  Program 
for  Palm  Springs  Regional  Airport.  One 
(1)  additional  measure  to  the  approved 
program  was  approved. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Noise 
Compatibility  Program  for  Palm  Springs 
Regional  Airport  is  March  19.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Kessler.  AlCP,  Environmental 
Protection  Specialist,  AWP-611.2, 
Planning  Section.  Western-Pacific 
Region,  Federal  Aviation 
Administration,  PO  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009-2007,  Telephone  310/ 
725-3615,  Street  Address:  15000 
Aviation  Boulevard,  Room  3012. 
Hawthorne,  California  90261. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  Revision 
No.  1  to  the  Approved  Noise 
Compatibility  Program  for  Palm  Springs 
Regional  Airport,  effective  March  19, 
1997.  Under  section  104(a)  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (herein  after  referred  to  as 
the  "Act"),  an  airport  operator  who  has 
previously  submitted  a  Noise  Exposure 
Map  may  submit  to  the  FAA  a  Noise 
Compatibility  Program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  non  compatible  land  uses  and 
prevention  of  additional  non  compatible 
land  uses  within  the  area  covered  by  the 
Noise  Exposure  Maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  Noise  Compatibility 
Program  developed  in  accordance  with 
Federal  Aviation  Regidations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
Program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 


sponsor  with  respect  to  which  measures 
should  be  recommended  for  action.  The 
FAA's  approval  or  disapproval  of  FAR 
Part  150  program  recommendations  is 
measured  according  to  the  standards 
expressed  in  Part  150  and  the  Act,  and 
is  limited  to  the  following 
determinations: 

a.  The  Noise  Compatibility  Program  was 
developed  in  accordance  with  the  provisions 
and  procedures  of  FAR  Part  ISO; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatibte  land  uses 
around  the  airport  and  preventing  the 
introduction  of  additional  non  compatible 
land  uses; 

c.  Program  measures  would  not  create  an 
undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses,  violate 
the  terms  of  airport  grant  agreements,  or 
intrude  into  areas  preempted  by  the  Federal 
government  and; 

d.  Program  measures  relating  to  the  use  of 
flight  procedures  can  be  implemented  within 
the  period  covered  by  the  program  without 
derogating  safety,  adversely  afliBcting  the 
efficient  use  and  management  of  navigable 
airspace  and  air  traffic  control 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  Airport  Noise 
Compatibility  Program  are  delineated  in 
FAR  part  150,  section  150.5.  Approval  . 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  iinder  Federal. 
State  or  local  law.  Approval  does  not,  by 
itself,  constitute  an  FAA 
implementation  action.  A  request  for 
Federal  action  or  approval  to  implement 
specific  Noise  Compatibility  Measures 
may  be  required  and  an  FAA  decision 
on  the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  imder  the  Airport  and  Airway 
Improvement  Act  of  1982.  as  amended. 
Where  Federal  fimding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  Division 
Office  in  Hawthorne,  California. 

The  city  of  Palm  Springs.  California 
submitted  to  the  FAA  on  March  3.  1994, 
the  Noise  Exposure  Maps,  descriptions, 
and  other  documentation  produced 
during  the  Noise  Compatibility  Planning 
study  conducted  itova  September  23, 
1993  through  July  18.  1995.  The  Palm 
Springs  Regional  Airport  Noise 
Exposing  Maps  were  determined  by 
FAA  to  be  in  compliance  with 
applicable  requirements  on  November 
28, 1994.  Notice  of  this  determination 
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was  published  in  the  Federal  Register 

on  December  16, 1994. 

The  Palm  Springs  Regional  Airport 
study  contained  a  proposed  Noise 
Compwtibility  Program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  &om  the  date 
of  study  completion  to  or  beyond,  the 
year  1999.  It  was  requested  that  the  FAA 
evaluated  and  approve  this  material  as 
a  Noise  Compatibility  Program  as 
described  in  section  104(b)  of  the  Act 
The  FAA  began  its  review  of  the 
program  on  January  26,  1995  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180-days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
The  Noise  Compatibility  Program  was 
approved  by  the  FAA  on  July  26, 1995. 
On  September  27, 1996  the  FAA  began 
its  review  of  Revision  No.  1  to  the 
approved  program  and  was  required  by 
a  provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180-days 
(other  than  the  use  of  new  Oight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  an  approval  of  such  program. 

The  submitted  revision  to  the 
approved  program  contained  one  (1) 
proposed  action  for  establishing  a 
permanent  noise  and  flight  track 
monitoring  system.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAA  part 
150  have  been  satisfied.  Revision 
Nimiber  1  to  the  Approved  Noise 
Compatibility  Pro-am,  was  therefore 
approved  by  the  Associate 
Administrator  for  Airports  effiective 
March  19,  1997. 

Outright  approval  was  granted  for  the 
one  (1)  new  Continuing  Program 
Measure  for  provision  of  establishment 
of  a  permanent  noise  and  flight  track 
monitoring  system. 

This  determination  is  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Associate  Administrator  for 
Airports  on  March  19,  1997.  The  Record 
of  Approval,  as  well  as  other  evaluation 
materials,  and  the  dociiments 
comprising  the  submittal,  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of  the 
Palm  Springs  Regional  Airport. 

Issued  in  Hawthorne.  Calil  on  March  28. 
1997. 

Robcit  C  Blooait 

Acting  S4anger.  Airports  Division,  AWPSOO, 
Western-Pacific  Region. 
[FR  Doc  97-9140  Filed  4-8-97;  8:45  am] 
nxwo  COM  4ei«-i3-ii 


DEPARTMENT  OF  TRANSPORTATION 

F«d«ral  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committsa  Masting  on  Training  and 
Qualificationa 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  training  and 
qualification  issues. 

DATES:  The  meeting  will  be  held  on 
April  23  at  10  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Regional  Airlines  Association, 
Second  floor,  1200  19th  St  NW., 
Washington,  DC. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 

Ms.  Regina  L.  Jones,  (202)  267-9822, 
Office  of  Rulemaking,  (ARM-100)  800 
Independence  Avenue,  SW  Washington, 
IX:  20591. 

SUPPLEMENTARY  INFORMATION:  Pursant  to 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463;  5  U.S.C. 
App.  n),  notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  to  discuss 
training  and  qualification  issues.  This 
meeting  will  be  held  April  23, 1997,  at 
10  a.m.,  at  the  Regional  Airlines 
Association.  The  agenda  for  this 
meeting  will  include  progress  reports 
from  The  Air  Carrier  Pilot  Pay  for 
Training  Working  Group,  the  Air  Carrier 
Minimum  Flight  Time  Requirements 
Working  Group,  and  the  Air  Carrier 
Pilot  Pre-Employment  Screening 
Standards  and  Criteria  Working  Group. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  statements  to  the  committee  at 
any  time.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 


Issued  in  Washington,  DC,  on  April  1, 
1997. 

Thomaa  Toala. 

Executive  Director  for  Training  and 
Qualifications,  Aviation  Rulemaking 
Advisory  Committee. 
(FR  Doc.  97-9150  Filed  4-8-97;  8:45  am) 
■UMQ  CODE  4eiO-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Meetlr>g 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  aviation 
operations  issues. 

DATES:  The  meeting  will  be  held  on 
April  25.  1997  at  9:30  a.m. 
ADDRESSES:  The  meeting  vtrill  be  held  at 
the  Helicopter  Association 
International,  1635  Prince  Street, 
Alexandria,  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Louis  C.  Cusimano,  Assistant 
Executive  Director  for  General  Aviation 
Operations,  Flight  Standards  Service 
(AFS-800),  800  Independence  Avenue 
SW.,  Washington,  DC  20591.  Telephone: 
(202)  267-8452;  Fax:  (202)  267-5094. 
SUPPlfMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Conunittee  to 
discuss  general  aviation  operations 
issues.  This  meeting  will  be  held  on 
April  25,  1997  at  9:30  a.m.  at  the 
Helicopter  Association  International, 
1635  Prince  Street,  Alexandria,  VA 
22314. 

The  agenda  for  this  meeting  will 
include  a  status  report  frt)m  the  part  103 
(Ultralight  Vehicles)  Working  Group 
and  an  informational  briefing  on  a  draft 
Notice  of  Proposed  Rulemaking  that  the 
IFR  Requirements/E)estination  and 
Alternate  Weather  Minimums  Working 
Group  has  developed. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  In  addition,  sign 
and  oral  interpretation  can  be  made 
available  at  thie  meeting,  as  well  as  an 
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assistive  listening  device,  if  requested 
10  calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  EXi:,  on  April  1, 
1997. 

Louis  C  Cusimano, 

Assistant  Executive  Director  for  General 
Aviation  Operations,  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  97-9151  Filed  4-8-97;  8:45  am] 

BUJNQ  COOE  4«1»-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.,  Special  Committee  191, 
Collaborative  Decisionmaking  and 
Near-Term  Procedures 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2).  notice 
is  hereby  given  for  the  Special 
Conmiittee  191  meeting  to  be  held  April 
22.  1997,  starting  at  9  a.m.  This  new 
special  committee  is  being  established 
to  provide  a  forum  to  address  specific 
near-term  Task  Force  3 — Free  Flight 
implementation  recommendations.  The 
initial  focus  is  on  capabilities  and 
improvements  to  the  ground-to-ground 
interface  between  the  Federal  Aviation 
Administration  and  users. 
Subsequentiy,  other  recommendations 
addressing  ground  delay  program 
enhancements,  pre-flight  collaborative 
re-routing,  and  the  information 
exchange/data  integration  to  support 
them  will  be  discussed.  The  meeting 
will  be  held  at  RTCA,  1140  Connecticut 
Avenue,  NW.  Suite  1020.  Washington. 
DC  20036. 

The  agenda  will  be  as  follows:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Approval  of  Proposed  Meeting  Agenda; 
(3)  Terms  of  Reference  Review/ 
Approval;  (4)  Presentations;  (5)  Other 
Business;  (6)  Set  Agenda  for  Next 
Meeting;  (7)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
INJW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 


Issued  in  Washington,  DC,  on  April  2, 
1997. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  97-9144  Filed  4-8-97;  8:45  am] 

BHJJNQ  COOE  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
(*97-02-C-0(M>RO)  to  Impose  and 
Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Durango-La 
Plata  County  Airport,  Submitted  by  the 
Durango-La  Plata  County  Airport, 
Durango,  Colorado 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Durango-La  Plata  County 
Airport  under  the  provisions  of  49 
U.S.C.  40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  May  9, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  follovsring 
address:  Alan  E.  Wiechmann,  Manager; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
26805  E.  68th  Avenue,  Suite  224; 
Denver,  CO  80249-6361. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Ron  Dent. 
A.A.E.,  Director  of  Aviation,  at  the 
following  address:  Durango-La  Plata 
County  Airport,  1000  Airport  Road, 
Durango,  CO  81301. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Durango-La  Plata 
County  Airport,  under  section  158.23  of 
Part  158. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Christopher  Schaffer.  (303)  342- 
1258;  Denver  Airports  District  Office, 
DEN-ADO;  Federal  Aviation 
Administration;  26805  68th  Avenue. 
Suite  224;  Denver,  CO  80249-6361.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#97-02-C- 
00-DRO)  to  impose  and  use  PFC 
revenue  at  Durango-La  Plata  County 
Airport,  under  the  provisions  of  49 
U.S.C.  40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 


On  April  2. 1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Durango-La  Plata 
County  Airport,  Durango,  Colorado,  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA^vill  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  July  1,  1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  S3.00. 

Proposed  charge  effective  date:  July  1, 
1997. 

Proposed  charge  expiration  date: 
February  1.  2000. 

Total  requested  for  use  approval: 
$606,983.00. 

Brief  description  of  proposed  project: 
Relocate  County  Road  309A;  Grading 
and  drainage  for  extension  taxiway  "A"; 
Rehabilitation  and  widening  of  existing 
taxiway  "A";  Paving  and  lifting  of 
taxiway  extension;  Snow  removed 
equipment 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATION  CONTACT  and  at  the  FAA    - 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600. 1601  Lind  Avenue 
SW.,  Suite  540,  Renton,  WA  98055- 
4056.  In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  dociunents  germane  to  the 
application  in  person  at  the  Durango-La 
Plata  County  Airport. 

Issued  in  Renton,  Washington,  on  April  Z. 
1997. 

David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

(FR  Doc.  97-9126  Filed  A-&-97;  8:45  am] 

BIUMQ  CODE  4V10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Appiicatioff 
To  Impose  and  Use  ttie  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Youngstown-Warren  Regional  Airport, 
Vienna,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  conunent  on  the 
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application  to  impose  and  use  the 
revenue  from  a  PFC  at  Youngstown- 
Warren  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (TiUe 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  May  9, 1997. 
AOORCSSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration, 
Detroit  Airports  District  Office.  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
conunepts  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Thomas  P. 
Nolan,  Director  of  Aviation  of  the 
Youngstown-Warren  Regional  Airport, 
Western  Reserve  Port  Authority  at  the 
following  address: 

Youngstown-Warren  Regional 
Airport,  1453  Youngstown-iGngsville 
Road,  NE.  Vienna,  Ohio  44473-9797. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Western 
Reserve  Port  Authority  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  L.  Conrad,  Program  Manager, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport.  East,  8820  Beck  Road, 
Belleville.  Michigan  48111  (313-487- 
7295).  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Youngstown-Warren  Regional  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  Pub.  L.  101- 
508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  February  7.  1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submiQed  by  Western  Reserve  Port 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  [rairt,  no  later  than  June 
6,  1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  97-02-C-OO- 
YNG. 

Level  of  the  proposed  PFC:  $3.00. 


Proposed  charge  effective  date:  April 
1,1997. 

Proposed  charge  expiration  date: 
March  1,  2002. 

Total  estimated  PFC  revenue: 
$734,078.00. 

Brief  description  of  proposed 
projectls):  Terminal  Area  Access  Road  & 
Rehabilitation  &  Signage;  Airline 
Terminal  Roof  Reconstruction; 
Americans  with  Disabilities  Act  (ADA) 
Improvements;  Snow  Removal 
Equipment;  Prepare  Passenger  Facility 
Charge  Application.  Class  or  classes  of 
air  carriers  which  the  public  agency  has 
requested  not  be  required  to  collect 
PFCs:  Air  Taxi/Conunercial  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice,  and  other 
documents  germane  to  the  application 
in  person  at  the  Airport  Managers 
Office,  Youngstown-Warren  Regional 
Airport. 

Issued  in  Des  Plaines,  IL,  on  April  2, 1997. 
Irene  R.  Porter, 

Acting  Manager,  Planning/Programming 

Branch,  Airports  Division.  Great  Lakes 

Region. 

(PR  Doc  97-9128  Filed  4-8-97;  8:45  am] 

aiUJNQ  CODE  4t10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  S-«44] 

Lykes  Bros.  Steamship  Co.,  Inc.; 
Notice  of  Additional  Application  for 
Written  Permission  Pursuant  to 
Section  805(a)  of  the  Merchant  Marine 
Act.  1936,  As  Amended 

Lykes  Bros.  Steamship  Co.,  Inc. 
(Lykes),  by  letter  of  April  4, 1997, 
requests  further  written  permission,  in 
addition  to  its  March  14, 1997,  request 
published  on  March  19,  1997  (62  FR 
13209-11).  and  its  March  20, 1997 
request  published  on  March  25, 1997 
(62  FR  14183),  pursuant  to  section 
805(a)  of  the  Merchant  Marine  Act, 
1936,  as  amended  (Act),  and  Lykes' 
Operating-Differential  Subsidy 
Agreement  (ODSA),  Contract  MA/MSB- 
451.  The  April  4,  1997  letter  requests 
permission  for  Lykes  to  become 
affiliated  after  the  confirmation  of  its 
Chapter  11  plan  of  reorganization 
(Reorganization  Plan),  when  it  will 
emerge  from  Chapter  1 1  as  a  reorganized 
entity  (Reorganized  Lykes)  with  Oilman 
Financial  S«vices  Inc.  (Oilman)  through 
Gilman's  wholly  owned  subsidiary  GFS 
Second  Transportation  Leasing,  Inc. 


(GFST).  Reorganized  Lykes  will  be  50% 
owned  by  GFST.  Lykes'  operating- 
diffierential  subsidy  (ODS)  is  effective 
through  December  31, 1997,  for  seven 
vessels.  The  additional  request  involves 
another  wholly  owned  Oilman 
subsidiary.  GFS  Third  Transportation 
Leasing,  Inc.,  which  is  the  Owner 
Participant  in  a  trust  agreement  under 
which  Fleet  Bank  is  the  Owner  Trustee 
and  documented  owner  of  the  vessel 
SEA-LA^fD  NAVIGATOR,  which  is 
bareboat  chartered  to  and  operated  by 
Sea-Land  Service,  Inc.  (Sea-Land).  The 
SEA-LAND  NAVIGATOR,  which  was 
built  with  construction-differential 
subsidy,  operates  in  a  mixed  domestic/ 
foreign  trade,  and  carries  cargo  between 
the  United  States  Pacific  Coast  and 
Hawaii. 

The  "affiliation"  giving  rise  to  this 
request  for  permission  will  be  created  as 
part  of  a  restructuring  under  the 
supervision  of  the  United  States 
Bankruptcy  Court.  Lykes  believes  that 
the  operational  facts  of  this  situation 
should  be  distinguished  from  the  more 
common  section  805(a)  situation  in 
which  an  ODS  contractor  wishes  to 
directiy  or  indirectiy  establish  a 
domestic  service.  )A^le  Oilman, 
through  GFS  Third  Transportation 
Leasing,  Inc.,  indirectiy  holds  a 
beneficial  interest  in  the  SEA-LAND 
NAVIGATOR,  that  vessel  is  bareboat 
chartered  to  and  operated  by  Sea-Land. 
Lykes  states  that  Reorganized  Lykes,  as 
the  ODS  contractor,  has  absolutely  no 
affiliation  with  Sea-Land.  According  to 
Lykes,  nothing  in  the  affiliation  of 
Reorganized  Lykes  and  Oilman  (and  its 
subsidiaries)  created  by  the 
reorganization  will  have  any  effect  on 
tl)|e  operation  or  competitive  status  of 
tiie  SEA-LAND  NAVIGATOR,  and  tiiere 
will  be  no  impact  on  any  competitor  of 
that  vessel.  Lykes  indicates  that  neither 
it  nor  Reorganized  Lykes  plans  to 
operate  in  the  trade  in  wtdch  the  SEA- 
LAND  NAVIGATOR  sails. 

For  the  foregoing  reasons,  and  in  light 
of  the  complete  operational  separation 
between  Reorganized  Lykes  and  the 
operator  of  the  vessel  in  which  Oilman 
indirectiy  holds  a  beneficial  interest  and 
the  short  remaining  term  of  Lykes'  ODS 
contract,  Lykes  requests  that  the 
Secretary  issue  written  permission 
pursuant  to  section  805(a)  for 
Reorganized  Lykes  to  become  affiliated 
with  Oilman  and  its  subsidiaries.  Lykes 
states  that  grant  of  the  requested 
permission  will  facilitate  the 
consummation  of  the  Reorganization 
Plan  and  accordingly  preserve  U.S.-flag 
service  and  the  employment  of  U.S. 
seamen.  Lykes  respectfully  requests  that 
its  application  be  given  the  most 
expeditious  possible  consideration. 
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Notice  is  also  given  that  Lykes  has 
been  authorized  to  be  a  party  to 
operating  agreements  under  the 
Maritime  Security  Program  (MSP) 
Contract  Nos.  MA/MSP-21  through 
MA/MSP-23.  Section  656  of  the  Act 
provides  that  no  contractor  or  related 
party  shall  receive  MSP  payments 
during  a  period  when  it  participates  in 
a  noncontiguous  trade  without  written 
permission.  The  SEA-LAND 
NAVIGATOR  operates  in  tiie 
noncontiguous  trade  to  Hawaii.  Sea- 
Land  made  application  under  section 
656  for  the  operation  of  the  SEA-LAND 
NAVIGATOR  among  others.  A  Oilman 
subsidiary  is  the  Owiier  Participant  of 
the  SEA-LAND  NAVIGATOR.  The 
section  656  aspects  are  being  addressed 
in  Docket  MSP-002. 

The  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm  or 
corporation  having  any  interest  (within 
the  meaning  of  section  805(a))  in  Lykes' 
request  and  desiring  to  submit 
comments  concerning  the  request  must 
by  5:00  PM  on  April  16, 1997,  file 
written  comments  in  triplicate  with  the 
Secretary,  Maritime  Administration, 
together  with  petition  for  leave  to 
intervene.  The  petition  shall  state 
clearly  and  concisely  the  grounds  of 
interest,  and  the  alleged  facts  relied  on 
for  relief. 

If  no  petition  for  leave  to  intervene  is 
received  within  the  specified  time  or  if 
it  is  determined  that  petitions  filed  do 
not  demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  actions  as 
may  be  deemed  appropriate. 

In  the  event  petitions  regarding  the 
relevant  section  805(a)  issues  are 
received  from  parties  with  standing  to 
be  heard,  a  hearing  will  be  held,  the 
purpose  of  which  will  be  to  receive 
evidence  under  section  805(a)  relative  to 
whether  the  proposed  operations  (a) 
could  result  in  unfair  competition  to 
any  person,  firm,  or  corporation 
operating  exclusively  in  the  coastwise 
or  intercoastal  service,  or  (b)  would  be 
prejudicial  to  the  objects  and  policy  of 
the  Act  relative  to  domestic  trade 
operations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.805  (Operating-Differential 
Subsidy)). 

Dated:  April  7, 1997. 

By  order  of  the  Maritime  Administrator. 
Joel  C  Richard, 
Secretary. 

(FR  Doc.  97-9205  Filed  4-8-97;  8:45  am) 
BajJMQ  oooc  Mie-si-p 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  9ft-110;  Notice  2] 

Cosco,  Inc.;  Mootness  of  Application 
for  Decision  of  Inconsequential 
Noncompliance 

On  August  29, 1996,  Cosco,  Inc. 
(Cosco),  filed  an  application  with  the 
agency  for  exemption  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  30118  and  30120  for 
-noncompliance  with  the  requirements 
of  Federal  Motor  Vehicle  SaJfety 
Standard  (FMVSS)  No.  213  "Child 
Restraint  Systems." 

Notice  of  receipt  of  the  application 
was  published  on  October  29, 1996,  and 
an  opportunity  afforded  for  comment 
(61  FR  55836).  The  conunent  closing 
date  was  November  29, 1996.  The  reader 
is  referred  to  that  notice  for  further 
information. 

After  the  comment  period  closed,  in 
a  December  6, 1996,  letter  to  the  agency, 
Cosco  made  a  request  to  withdraw  its 
application  for  the  following  reasons: 

Upon  further  review,  we  (Cosco)  do  not 
believe  these  booster  seats  (Cosco  Grand 
Explorer-Model  »02-424  OXF  and  02-424 
GDM)  fall  under  the  jtuisdiction  of  this 
section  (S5.2.3.2  of  S5.2.3,  Head  Impact 
Protection).  S5.2.3.1  speciHes  the  child 
restraints  systems  which  must  meet  the 
S5.2.3.2  criteria: 

S5. 2.3.1  Each  child  restraint  system,  other 
than  a  child  harness,  which  is  recommended 
under  S5.5.2(f)  or  children  whose  masses  are 
less  than  10  leg,  shall  comply  with  S5.2.3.2. 

The  booster  seats  in  question  are 
recommended  for  30  lbs.  (13.6  kg)  to  60  lbs. 
(27  kg),  therefore,  they  are  not  recommended 
for  children  under  10  kg  and  the  booster  seats 
are  not  required  to  meet  S5.2.3.2. 

After  review  of  Standard  No.  213  and 
the  facts  of  this  case,  the  agency  agrees 
with  Cosco's  interpretation  of  the 
applicable  sections  of  the  Standard. 
Therefore,  Cosco's  application  is  moot, 
and  the  agency  is  closing  Docket  No. 
96-1 10  without  making  a  decision  on 
Cosco's  application. 

(49  U.S.C.  30118.  30120:  delegations  of 
authority  at  49  CFR  1.50  and  501.8). 

Issued  on:  April  3, 1997. 
L.  Robert  Shehon. 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  97-9054  Filed  4-8-97;  8:45  am] 
BUMQ  CODE  4eiO-S»-P 


Research  and  Special  Programs 
Administration 

(Docket  No.  PDA-15(R)] 

Application  by  Association  of  Waste 
Hazardous  Materials  Transporters  for  a 
Preemption  Determination  as  to 
Houston,  Texas,  Requirements  on  the 
Storage,  Use,  Dispensing  and  Handling 
of  Hazardous  KAaterlals 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Public  Notice  Reopening 
Comment  Period. 

SUMMARY:  RSPA  is  reopening  the 
comment  pyeriod  on  the  application  by 
the  Association  of  Waste  Hazardous 
Materials  Transporters  (AWHMT)  for  an 
administrative  determination  that 
Federal  hazardous  material 
transportation  law  preempts  certain 
provisions  of  the  Fire  Code  of  the  City 
of  Houston,  Texas  (Houston  Fire  Code), 
relating  to  the  storage,  use,  dispensing, 
and  handling  of  hazardous  materials.  In 
November  1996,  the  Houston  City 
Council  amended  the  Houston  Fire 
Code,  including  provisions  challenged 
in  AWHMT's  application.  The  comment 
period  is  being  reopened  to  allow 
interested  parties  the  opportunity  to 
comment  upon  the  amended 
requirements  in  the  Houston  Fire  Code 
and  the  manner  in  which  these 
requirements  are  presently  being 
applied  and  enforced. 
DATES:  Comments  received  on  or  before 
May  27,  1997,  and  rebuttal  comments 
received  on  or  before  July  8, 1997,  will 
be  considered  before  an  administrative 
ruling  is  issued  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety.  Rebuttal  comments  may  discuss 
only  those  issues  raised  by  comments 
received  during  the  initial  comment 
period  and  may  not  discuss  new  issues. 

ADDRESSES:  The  application  and  all 
comments  received  may  be  reviewed  in 
the  Dockets  Unit,  Research  and  Special 
Programs  Administration,  Room  8421, 
Nassif  Building,  400  Seventh  Street, 
SW,  Washington,  DC  20590-0001  (Tel. 
No.  202-366-4453).  Comments  and 
rebuttal  comments  on  the  application 
may  be  submitted  to  the  Dockets  Unit  at 
the  above  address,  and  should  include 
die  Docket  Number  (PDA-15(R)).  Three 
copies  of  each  should  be  submitted.  In 
addition,  a  copy  of  each  comment  and 
each  rebuttal  comment  must  also  be  sent 
to  (1)  Mr.  Charles  Dickhut,  Chairman, 
Association  of  Waste  Hazardous 
Materials  Transporters,  2200  Mill  Road, 
Alexandria,  VA  22314,  and  (2)  Mr.  Gene 
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L.  Locke,  City  Attorney,  City  of  Houston 
Legal  Department,  P.O.  Box  1562, 
Houston,  TX  77251.  A  certification  that 
a  copy  has  been  sent  to  these  persons 
must  also  be  included  with  the 
comment  (The  following  fonnat  is 
suggested:  "I  hereby  certify  that  copies 
of  this  comment  have  been  sent  to 
Messrs.  Dickhut  and  Locke  at  the 
addresses  specified  in  the  Federal 
Register.") 

FOR  FURTHER  INFORMATION  CONTACT: 
Frazer  C.  Milder,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590- 
0001  (Tel.  No.  202-366-4400). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  March  20,  1996,  RSPA  published 
in  the  Federal  Register,  and  invited 
comments  on,  an  application  by 
AWHMT  for  an  administrative 
determination  that  Federal  hazardous 
material  transportation  law  preempts 
certain  provisions  of  the  Houston  Fire 
Code,  as  adopted  May  15, 1995,  in 
Ordinance  No.  95-279.  Public  Notice 
and  Invitation  to  Comment,  61  FR 
11463.  The  Houston  Fire  Code  adopted 
in  Ordinance  No.  95-279  consisted  of 
the  Uniform  Fire  Code  (1991  edition),  as 
modified  in  a  "Conversion  Document." 
The  specific  provisions  challenged  by 
AWHMT  concerned  the  storage,  use, 
dispensing,  and  handling  of  hazardous 
materials. 

AWHMT  separately  provided  copies 
of  citations  issued  to  operators  of  cargo 
tank  motor  vehicles  for  loading  or 
unloading  corrosive  materials  without 
the  permit  required  by  the  Houston  Fire 
Code.  In  its  application,  AWHMT  noted 
the  exception  in  Sec.  80.101  of  the 
Houston  Fire  Code  for  "[o]ff-site 
hazardous  materials  transportation  in 
accordance  with  DOT  requirements," 
but  stated  that  the  Houston  Fire 
Department  did  not  consider  "off-site" 
transportation  to  include  loading, 
imloading,  or  storage  incidental  to 
transportation. 

According  to  comments  submitted  by 
the  Texas  Tank  Truck  Carriers 
Association,  Inc.  (TTTC),  the  Houston 
Fire  Department  was  applying  the 
Houston  Fire  Code's  permit 
requirements  to  any  vehicle  transporting 
hazardous  materials  (above  threshold 
quantities)  that  was  not  transiting  the 
City  of  Houston  (City)  on  a  designated 
"hazardous  material  route."  TTTC  also 
stated  that,  in  adopting  Ordinance  No. 
95-279,  the  Qty  had  eliminated 
previous  exemptions  for:  (a)  Tank  trucks 
that  operated  within  the  City  for  no 
more  than  30  days  per  year  and  were  in 


compliance  with  U.S.  Department  of 
Transportation  requirements,  and  (b) 
liquid  petroleum  gas  trucks  that 
possessed  a  valid  "Form  4  Card"  issued 
by  the  Texas  Railroad  Commission. 

In  its  initial  May  1996  comments,  the 
City  stated  that  the  Houston  Fire 
Department  did  not  construe  the 
Houston  Fire  Code  adopted  in 
Ordinance  No.  95-279  as  applying  to 
"over-the-road  (or  off-site) 
transportation  of  flammable  and 
combustible  liquids  or  hazardous 
materials,"  but  acknowledged  that  the 
Fire  Department's  practice  had  been  to 
regulate  and  require  a  {>ermit  for  "any 
tank  vehicle  transporting  those 
materials  inside  the  city  limits  for  more 
than  thirty  days."  The  Qty  further 
stated  that  the  Houston  Fire  Department 
intended  to  submit  the  1994  edition  of 
the  Uniform  Fire  Code  to  the  Houston 
City  Council  for  adoption  and  would: 

— Make  clear  that  permit  requirements  would 
not  apply  to  over-the-road  (off-site) 
transportation  of  hazardous  materials: 

— Propose  the  deletion  of  Sec.  79.1203(n) 
which  required  a  tank  vehicle  used  for 
flammable  or  combustible  liquids  to  be 
mariced  with  a  serial  number  issued  by  the 
fire  chief,  "FLAMMABLE"  and  "NO 
SMOKINC"  signs,  and  the  company  name 
or  corporate  symbol;  and 

— Propose  the  deletion  of  Houston's 
modification  of  Sec.  79.1207  which 
required  two  fire  extinguishers  (rather  than 
one)  on  a  tank  vehicle  used  for  flammable 
or  combustible  liquids. 

In  a  February  13,  1997 
"supplementary  comment,"  the  City 
provided  a  certified  copy  of  Ordinance 
No.  96-1249,  approved  by  the  Houston 
City  Council  on  November  26,  1996, 
which  (among  other  matters)  amended 
Ordinance  No.  95-279  to  adopt  the  1994 
edition  of  the  Uniform  Fire  Code 
together  with  certain  "City  of  Houston 
Amendments."  The  Qty  also  provided  a 
three-page  excerpt  from  Article  1  of  the 
revised  Houston  Fire  Code  in  which 
exceptions  to  Sees.  106.8(f)  and  (h) 
(concerning  permit  requirements  for  the 
storage,  use,  dispensing,  and  handling 
of  flammable  and  combustible  liquids 
and  hazardous  materials)  state  that  "A 
permit  is  not  required  for  any  activity 
where  the  requirement  of  local  permits 
is  preempted  by  federal  or  state  law." 
The  City  did  not  otherwise  explain  the 
current  status  of  the  provisions 
challenged  in  the  AWHMT  application 
(including  those  requirements  that  the 
City's  May  1996  comments  stated  would 
be  proposed  for  deletion)  or  discuss  the 
manner  in  which  those  provisions  are 
currenUy  applied  and  enforced.  The 
Qty  did  not  provide  other  excerpts  from 
(or  a  complete  copy  of)  the  current 
Houston  Fire  Code. 


On  March  17,  1997,  AWHMT 
provided  RSPA  with  a  copy  of  TTTC's 
Circular  Letter  No.  1224,  dated  February 
21,  1997,  in  which  TTTC  expressed  the 
opinion  that,  because  "federal 
preemption  in  this  area  prevails  •  •  * 
bulk  carriers  will  not  be  reqtiired  to  get 
hazardous  materials  permits  for  bulk 
equipment  under  the  Uniform  Fire  Code 
for  the  City  of  Houston."  TTTC  stated 
that  it  was  attempting  to  obtain 
information  from  "the  legal  division  of 
the  Houston  City  Council"  regarding  the 
City's  interpretation  of  Ordinance  No. 
96-1249,  and  that  it  was  still  seeking 
deletion  of  the  marking  requirements  in 
Sec.  79.1203(n)  and  the  two-fire 
extinguisher  requirement  in  Sec. 
79.1207.  TTTC  also  indicated  that  it  had 
not  yet  obtained  any  parts  of  the  revised 
Houston  Fire  Code  other  than  the  same 
three-page  excerpt  that  the  City 
included  with  its  supplementary 
comment. 

n.  Reopening  of  Comment  Period 

The  comment  period  on  AWHMT's 
application  is  being  reopened  so  that 
interested  parties  may  provide  further 
information  on  the  current  status  of  the 
challenged  provisions  in  the  Houston 
Fire  Code  and  how  those  provisions  are 
being  applied  or  enforced.  Interested 
parties  are  invited  to  submit  comments 
on  all  issues  relevant  to  whether  49 
U.S.C.  5125  preempts  provisions  of  the 
Houston  Fire  Code,  including: 

(1)  The  current  text  of  the  provisions  that 
AHWMT's  application  asserted  to  be 
preempted  by  Federal  hazardous  material 
transportation  law  [see  49  CFR 
107.203(b)(2)),  and  clarification  as  to  which 
provisions  challenged  in  AWHMT's 
application  have  been  eliminated  by 
Ordinance  No.  96-1249; 

(2)  The  manner  in  which  the  challenged 
provisions  of  the  Houston  Fire  Code  are 
applied  and  enforced,  including  examples  of 
any  recent  enforcement  actions  taken  by  the 
Houston  Fire  £)epartment; 

(3)  Whether  the  Houston  Fire  Code 
(including  permit  and  inspection 
requirements)  are  currently  being  applied  to 
operators  of  vehicles  transporting  hazardous 
materials  that: 

(a)  Pick-up  or  deliver  hazardous  materials 
within  the  City; 

(b)  Depart  firom  a  designated  "hazardous 
material  route"  for  rest,  fuel,  food,  or  other 
purposes;  or 

(c)  Are  operated  within  the  City  for  no 
more  than  30  calendar  days  per  year; 

(4)  The  scope  and  meaning  of  the 
exceptions  in  Sees.  79.101(a)  and  80.101(a)  of 
the  Houston  Fire  Code,  including  the  City's 
construction  of  "transportation  *  *  *  in 
accordance  with  DOT  regulations"  in  Sec. 
79.101(a)  and  "off-site  transportation"  in  Sec. 
80.101(a),  and  whether  the  exceptions  in 
Sees.  7g.l01(a)  and  BO.lOl(a)  apply  to  permit 
requirements  set  forth  in  Article  4  (or 
elsewhere)  in  the  Houston  Fire  Code;  and 
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(5)  Whether  AWHMT's  application  raises 
issues  concerning  the  applicability  of  the 
Hazardous  Materials  Regulations,  49  CFR 
parts  171-180,  that  should  be  considered  by 
RSPA  (in  addition  to  or  instead  of  action  on 
AWHMT's  application)  in  the  rulemaking 
under  Docket  No.  HM-223,  "Applicability  of 
the  Hazardous  Materials  Regulations  to 
Loading,  Unloading  and  Storage."  See 
Advance  Notice  of  Proposed  Rulemaking,  61 
FR  39522  ()uly  29. 1 996).  and  Notices  of 
Meeting,  61  FR  49723  (Sept.  23, 1996),  61  FR 
53483  (Oct.  11, 1996). 

Persons  intending  to  comment  should 
review  the  standards  and  procedures 
governing  applications  for  preemption 
determinations,  set  forth  at  49  CFR 
107.201-107.211. 

Issued  in  Washington,  DC,  on  April  3. 
1997. 

Alan  I.  Roberts. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

|FR  Doc.  97-9038  Filed  4-d-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
(STB  Finance  Docket  No.  33384] 

Consolidated  Rail  Corporation; 
Trackage  Rights  Exemption; 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  will  agree  to 
grant  local  trackage  rights  to 
Consolidated  Rail  Corporation  (Conrail) 
between  a  connection  near  Panhandle 
Crossing  (Ash  Street)  located  in 
Chicago,  IL,  BNSF's  milepost  4.51  and 
a  connection  near  McCook,  IL,  at 
BNSF's  milepost  12.9,  to  the  town  of 
Willow  Springs,  IL,  BNSF's  milepost 
17.72,  a  distance  of  approximately  13.21 
miles. 

The  transaction  is  scheduled  to  be 
consummated  on  or  about  April  7, 1997. 
The  purpose  of  the  trackage  rights  is  to 
allow  Conrail  to  operate  intermodal 
trains  into  BNSF's  intermodal  terminal 
at  Willow  Springs,  IL. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  RJghts—BN, 
354  LC.C  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 


An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33384,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  John  K. 
Enright,  Esq.,  Conrail  Law  E)epartment, 
16-A.  2001  Market  Sti«et,  Philadelphia, 
PA  19101-1416. 

Decided:  April  2. 1997. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  97-9098  Filed  4-8-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surlace  Transportation  Board 
[STB  Finance  Docket  No.  33326] 

i&M  Rail  Unk,  LLC;  Acquisition  and 
Operation  Exemption;  Certain  Lines  of 
Soo  Line  Railroad  Company  d/b/a 
Canadian  Pacific  Raihway 

I&M  Rail  Unk,  LLC  (I&M).  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  and 
1150.35  to  acquire  from  Soo  Line 
Railroad  Company, 

d/b/a  Canadian  Pacific  Railway  (CPR), 
and  operate  approximately  1,109  miles 
of  rail  line  and  262  miles  of  trackage 
rights  in  Iowa,  Illinois,  Minnesota, 
Missouri,  Wisconsin,  and  Kansas.  I&M 
will  become  a  Qass  n  rail  carrier.^ 

The  system  to  be  acquired  consists  of: 
(1)  CPR's  "KC  Mainline  "  between 
Kansas  Qty,  MO,  and  Pingree  Grove,  IL. 
including  trackage  rights  between 
Pingree  Grove  and  Chicago.  IL;  and  (2) 
CPR's  "Com  Lines"  between  Sabula  and 
Sheldon,  lA,  including  branch  lines  and 
trackage  rights  in  southern  Minnesota.  ^ 

The  KC  Mainline.  The  KC  Mainline 
runs  from  Kansas  City,  MO  (N0>  499.2).^ 
northeasterly  through  Missouri  and 
Iowa  to  a  junction  near  Sabula,  lA  (MP 


>  This  proceeding  is  related  to  STB  Finance 
Docket  No.  33327.  wherein  Dennis  Washington. 
William  R  Brodsky,  Mort  Lowenthal.  Dorn 
Parkinson,  J.  Fred  Simpson,  and  Thomas  |.  Walsh 
have  filed  a  notioe  of  exemption  to  continue  in 
control  of  IkM  upon  UM's  oecoming  a  Class  n  rail 
carrier. 

'laM  indicates  that,  to  the  extent  the  assumption 
by  lAM  of  any  of  these  trackage  rights  requires  the 
consent  of  third  parties,  laM  will  take  appropriate 
steps  to  obtain  such  consent. 

^Operations  into  and  out  of  Kansas  City  are  via: 
a  paired  track  agreement  with  the  Union  Pacific 
Railroad  Company  (UP)  from  Polo,  MO  (MP  456.7) 
to  Birmingham,  MO  (MP  494.5):  a  joint  track 
agreement  with  UP  from  Birmingham.  MO  (MP 
494.5)  to  Airline  Jet..  MO  (MP  499.2):  and  beyond 
for  approximately  0.13  miles  to  Sheffield,  MO,  on 
a  segment  owned  jointly  by  CPR  and  the  Kansas 
City  Southern  Railway  Company  (KCS). 


141.6),  at  the  Iowa-Illinois  border,* 
including  branch  lines  from  Davenport, 
lA  (MP  0.0),  to  Eldridge,  lA  (MP  9.7) 
(the  Eldridge  Branch),  and  6rom 
Davenport,  lA  (MP  0.0)  to  Albany.  IL 
(MP  35.0)  (the  Nitrin  Branch):  *  and  then 
from  the  jimction  near  Sabula,  lA  (MP 
141.6),  easterly  across  northern  Illinois 
to  Pingree  Grove,  IL  (MP  41.9), 
including  a  branch  line  from  Davis  Jet., 
IL  (MP  0.0).  to  Rockford,  IL  (MP  12.9), 
and  then  beyond  to  Janesville,  WI  (MP 
45.8)  (the  Janesville  Branch).^ 

The  Com  Lines.  The  Com  Lines  mn 
from  the  junction  near  Sabula,  lA  (MP 
141.6),  north-northwesterly, 
approximately  following  Iowa's  eastern 
border,  to  a  jimction  near  Marquette,  LA 
(MP  98.0),^  and  then  nrartheriy  into 
Minnesota  to  La  Crescent,  MN  (MP 
160.1);  from  the  jimction  near  Marquette 
(MP  0.0),  westerly  across  northern  Iowa 
to  a  junction  at  Mason  City,  lA  (MP 
116.7),*  and  continuing  westerly  to        \ 
Sheldon,  L\  (MP  253.4);  from  the 
junction  near  Mason  Qty  northerly  into 
Minnesota  to  a  junction  near  Comus, 
MN  (MP  123.8);  and  from  a  jimction 
near  Ramsey,  MN  (MP  43.0).  westerly 
across  southern  Minnesota  to  Jackson. 
MN  (MP  149.4),'  including  a  branch  line 
from  Wells.  MN  (MP  0.0).  to  Minnesota 
Lake.  MN  (MP  9.0). 

Additional  Incidental  Trackage 
Rights.  I&M  will  also  acquire  from  CPR 
additional  incidental  trackage  rights:  (i) 
For  certain  traffic  over  34.9  miles  of  rail 
line  from  the  end  of  CPR's  line  at 
Pingree  Grove,  IL,  over  certain  lines 
owned  by  the  Comnniter  Rail  Division 
of  the  Regional  Transportation 
Authority  (METRA),  to  a  connection 
with  the  Belt  Railway  Company  of 
Chicago  at  Cragin  Jet.  (MP  7.0)  in  the 
Chicago  Terminal;  (ii)  for  overhead 
traffic  over  125.8  miles  of  rail  line 
owned  by  CPR,  part  of  which  is  owned 
in  common  with  BNSF,  from  River  Jet., 


'Operation  on  the  mainline  it  Qinton,  LA,  will 
require  assumption  of  CPR's  trackaee  rights  through 
the  UP  interlocking  at  approximately  kG*  158.4. 

'  Over  the  Nitrin  Branch,  which  is  owned  by  The 
Burlington  Northern  and  Santa  Fe  Railway 
Company  (BNSF),  I&M  will  acquire  incidental 
trackage  rights  through  an  assignment  of  rights  from 
CPR. 

''Over  the  segment  of  the  Janesville  Branch  that 
lies  between  Davis  )ct.  and  Rockford  (the  Rockford 
Segment),  which  segment  is  owned  by  BNSF,  IftM 
will  acquire  incidental  trackage  rights  through  an 
assignment  of  rights  from  CPR. 

^  Operation  on  the  "Dubuque  Segment"  through 
Dubuque.  IA>  will  involve  the  assumption  by  I&M 
of  CPR's  rights  to  operate  on  1.7  miles  of  the  former 
Chicago,  Central  &  Pacific  Railroad  Company. 

•I&M  will  assume  CPR's  trackage  rights 
agreement  for  operation  on  the  Iowa  Northern 
Railway  Company  (lANR)  from  Plymouth  }ct.,  lA 
(lANR  MP  219.5),  to  Nora  Springs,  lA  (lANR  MP 
210.7)  (the  Nora  Springs  Segment). 

•Operation  from  Fairmom,  MN  (MP  182.97).  to 
Welcome,  MN  (MP  190.28)  will  be  by  assumption 
of  CPR's  trackage  rights  on  UP  (the  Welcome 
Segment). 
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MN  (MP  288.0),  to  St.  Paul.  MN  (MP 
407.4),  and  for  overhead  traffic  from 
Comus,  MN  (MP  123.8),  to  Rosemount, 
MN  (MP  150.7);  and  (iii)  over  78.2  miles 
of  rail  line  owned  by  the  Kansas  City 
Terminal  Railroad  (KCT).'o 

Pursuant  to  a  decision  of  the  Board 
served  April  2, 1997.  the  proposed 
transaction  may  be  consummated  on  or 
after  April  4, 1997.  I&M  intends  to 
consummate  the  transaction  as  soon  as 
practicable. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33326,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit.  1925 
K  Street.  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Mark  H. 
Sidman,  Esq.,  Weiner,  Brodsky,  Sidman 
&  Kidar,  P.Q,  1350  New  York  Avenue, 
N.W.,  Suite  800,  Washington,  DC 
20005-4797. 

Decided:  April  3. 1997. 

By  the  Bovd.  David  M.  Koiucfanik. 
Director.  Ofiice  of  Proceedings. 
VvMo  A.  WilliuM. 
S&cntory, 
(FR  Doc.  97-9095  Filed  4-S-97:  8:45  un) 


DEPARTMENT  OF  TRANSPOflTATION 
Surface  Transportatfon  Board 
[STB  Firanea  Doctwt  Na  333711 

Slarra  Pacific  Induatries;  Acquisition 
and  Operation  Exemption;  Amador 
Contral  Railroad  Company 

Sierra  Pacific  Industries  (SPI),  a  Class 
in  rail  carrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.41  to 
acquire  and  operate  approximately  12 
miles  of  rail  line  currently  owned  and 
operated  by  the  Amador  Central 
Railroad  Company  (ACRC),  between 
milepost  0.0  at  lone  and  mile[>ost  12.0 


■*laM  alto  will  acquira  CPR'i  minotity  intamt 
(a33% )  in  tita  common  Mock  of  KCT.  and  will 
tfcaraby  acquira  certain  righu  and  obligations 
attaodant  Ihareto.  including  the  right  to  operata  on 
the  7a2  ailaa  of  rail  lioa  owned  by  KCT  I&M  alao 
will  acquira  all  of  the  rights,  privilages.  benefits, 
and  obligations  of  C7R  in  that  certain  contract 
between  KCS  and  predecessors  of  CPR.  dated  May 
1, 1942.  including  any  real  estate  owned  by  CPR  in 
Kansas  or  in  the  metropolitan  area  of  if«nMf  City, 
MO,  together  «rith  any  appurtanaDcaa  and  &xturaa 
of  CPR  located  tberaoo  and  aAxad  tharato.  otlMr 
than  nrrtain  irrrhirlarl  aisati 


at  Martell,  in  Amador  County,  CA. 
Included  in  the  acqmsition  are  a  rail 
yard  and  associated  tracks. 

This  transaction  was  scheduled  to  be 
consummated  on  March  31,  1997. 

If  the  notice  contains  Mse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revolce  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33378,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  NW.,  Washington  DC  20423- 
0001.  A  copy  of  all  pleadings  must  be 
served  on  applicant's  representative: 
James  F.  Flint,  Grove,  Jaskiewicz  and 
Cobert,  1730  M  Street.  NW.,  Suite  400, 
Washington.  DC  20036. 

Decided:  April  3. 1997. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Procsetiings. 
VenioB  A.  WUliama, 
Secntaiy. 
[FR  Doc.  97-9097  Filed  4  a-  97;  8?45  am] 

MLLMQ  OOOC  4t1S-0a-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Doclwt  Na  333271 

Dennis  Wasiiinfton,  et  ai.; 
Continuance  In  Control  Exemption; 
lAM  Rail  Link,  LLC 

Dennis  Washington.  William  H. 
Brodsky,  Mort  Lowenthal,  Dom 
Parkinson,  J.  Fred  Simpson,  and 
Thomas  J.  Walsh,  noncarrier  individuals 
(applicants),  have  filed  a  verified  notice 
of  exemption  to  continue  in  control, 
through  0¥vner8hip  and  management,  of 
I&M  Rail  Link,  LLC  a&M)  upon  lU^'s 
becoming  a  rail  carrier.  Applicants 
control,  through  ownership  and 
management,  one  other  rail  carrier, 
Montana  Rail  Link,  Inc.  (MRL),  a  Class 
n  railroad  operating  in  Montana,  Idaho, 
and  Washington. 

This  proceiading  is  related  to  STB 
Finance  Docket  No.  33326,  wherein 
I&M,  a  noncarrier,  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.31  and  1150.35  to  acquire  from 
Soo  Line  Railroad  Company,  d/b/a/ 
Canadian  Pacific  Railway  (CPR),  and 
operate  approximately  1,109  miles  of 
rail  line  and  262  miles  of  trackage  rights 
in  Iowa,  Illinois.  Minnesota,  Missouri, 
Wisconsin,  and  Kansas.  The  system  to 
be  acquired  by  I&M.  which  is  more  iiilly 
described  in  the  STB  Finance  Docket 


No.  33326  notice  published 
concurrently  herewith,  consists 
generally  of:  (1)  CPR's  "KC  Mainline" 
between  ICansas  City,  MO,  and  Pingree 
Grove,  IL,  including  trackage  rights 
between  Pingree  Grove  and  Chicago,  IL; 
and  (2)  CPR's  "Com  Lines"  between 
Sabula  and  Sheldon,  L\,  including 
.  branch  lines  and  trackage  rights  in 
southern  Minnesota.  Upon  acquiring 
such  lines  and  trackage  rights,  I&M  will 
become  a  Class  n  rail  carrier. 

Applicants  state  that:  (i)  I&M  and 
MRL  will  not  connect  with  each  other 
or  with  any  railroad  in  their  corporate 
family;  (ii)  the  continuance  in  control  is 
not  part  of  a  series  of  anticipated 
transactions  that  would  connect  the 
railroads  with  each  other  or  with  any 
railroad  in  their  corporate  family;  and 
(iii)  the  transaction  does  not  involve  any 
Class  I  carriers.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  retjuirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 

Pursuant  to  a  decision  of  the  Board 
served  April  2, 1997,  IftM  may 
consummate  its  proposed  acquisition  on 
or  after  April  4,  1997.  I&M  intends  to 
consummate  that  acquisition  as  soon  as 
practicable.  The  control  transaction  in 
the  instant  docket  will  be  consummated 
simultaneously  therewith. 

Under  49  U.S.C  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Although  applicants  do  not 
expect  any  employees  to  be  adversely 
affected  by  this  control  transaction,  they 
have  agreed  to  apply  employee 
protective  conditions  pursuant  to  49 
U.S.C.  11326(a).  Therefore,  any 
employees  adversely  affected  by  the 
control  transaction  will  be  protected  by 
the  conditions  set  forth  in  New  York 
Dock  Ry. — Control— Brooklyn  Eastern 
Dist..  360  I.CC.  60  (1979). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33327,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W..  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Mark  H. 
Sidman,  Esq.,  Weiner,  Brodsky,  Sidman 
&  Kider,  P.C.  1350  New  York  Avenue. 
N.W..  Suite  800,  Washington.  DC 
20005-4797. 

Decided:  April  3, 1997. 
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By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williajns, 
Secretary. 
(FR  Doc.  97-9096  Filed  4  8  97;  8:45  am) 

BIUMO  CODE  4*1  S-OO-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.D.  97-21] 

Recordation  of  Trade  Name:  "Ptiase  H" 

AGENCY^U.S.  Customs  Service. 
Department  of  the  Treasury. 
SUMMARY:  On  Tuesday,  January  28, 
1997,  a  notice  of  application  for  the 
recordation  under  section  42  of  the  Act 
of  July  5, 1946,  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  "PHASE  U," 
used  by  Phase  II  Machine  and  Tool,  Inc., 
a  corporation  organized  under  the  laws 
of  the  State  of  New  Jersey,  located  at  14 
Caesar  Place,  Moonachie,  New  Jersey 
07074,  was  published  in  the  Federal 
Register  (62  FR  4094).  The  notice 
advised  that  before  final  action  was 
taken  on  the  application,  consideration 
would  be  given  to  any  relevant  data, 
views,  or  arguments  submitted  in 
writing  by  any  person  in  opposition  to 
the  recordation  and  received  not  later 
than  March  31, 1997.  No  responses  were 
received  in  opposition  to  the  notice. 

Accordingly,  as  provided  in  §  133.14, 
Customs  Regulations  (19  CFR  133.14), 
the  name  "PHASE  II,"  is  recorded  as  the 
trade  name  used  by  Phase  II  Machine 
and  Tool  Inc.,  located  at  14  Caesar 
Place,  Moonachie,  New  Jersey  07074. 

The  trade  name  is  used  in  connection 
with  advertising,  business  cards, 
stationery.  The  merchandise  is 
manufactured  all  over  the  world,  but 
primarily  Asia. 
EFFECTIVE  DATE:  April  9.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Johnson,  Intellectual  Property 
Rights  Branch,  1301  Constitution 
Avenue,  NW.,  (Franklin  Court), 
Washington,  D.C.  20229  (202-482- 
6960). 

Dated:  April  3, 1997. 
John  F.  Atwood, 

Chief,  Intellectual  Property  Rights  Branch. 
[FR  Doc.  97-8977  Filed  4-8-97;  8:45  am) 
BHJJNQ  CODE  4«20-(t2-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974,  Amendment  of 
Routine  Use 

agency:  E>epartment  of  Veterans  Affairs. 


ACTION:  Notice  of  amendment  of  routine 
use. 

summary:  As  required  by  the  Privacy 
Act  of  1974  notice  is  hereby  given  that 
the  Department  of  Veterans  Afiiairs  (VA) 
is  amending  a  routine  use  statement  that 
appears  in  the  system  of  records, 
77VA11,  Health  Care  Provider 
Credentialing  and  Privileging  Records- 
VA. 

DATES:  Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
amendment  to  the  routine  uses.- All 
relevant  materials  received  before  May 
9, 1997,  will  be  considered.  All  written 
conunents  received  will  be  available  for 
public  inspection  at  the  Office  of 
Regulations  Management,  Room  1158,  at 
the  address  given  below,  between  the 
hours  of  8  a.m.  and  4:30  p.m.  Monday 
through  Friday  (except  holidays).  If  no 
public  comment  is  received  during  the 
30-day  review  period  allowed  for  public 
comment  or  unless  otherwise  published 
in  the  Federal  Register  by  VA,  the 
routine  use  amendment  is  effective  May 
9.  1997. 

ADDRESSES:  Written  comments 
concerning  the  routine  use  amendment 
may  be  mailed  to  the  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth-Ann  Phelps.  Ph.D.,  Health  Systems 
Specialist,  Office  of  the  Under  Secretary 
For  Health.  Patient  Care  Services,  (202) 
273-8473. 

SUPPI.EMENTARY  INFORMATION: 

Background 

On  July  27,  1990,  the  Department 
published  original  notice  of  the  system 
of  records  (77VA11)  at  55  FR  30790. 
This  system  of  records  was  re-published 
in  its  entirety  on  June  13. 1991  at  56  FR 
27292.  Routine  use  number  19,  and  the 
retention  and  disposal  statement  were 
amended  on  July  30,  1993  at  58  FR 
40852.  This  proposal  intends  to  amend 
routine  use  number  6  in  order  to  adhere 
to  a  change  in  VA  policy  as  set  forth 
below.  The  proposed  amendment  is  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report. 

Policy 

The  Department  of  Veterans  Affairs 
(VA)  is  amending  its  policy  regarding 
initiating  reporting  to  State  Licensing 
Boards  to  include  current  VA  employees 
who  are  licensed  health  care 


professionals.  Therefore,  VA  proposes  to 
add  the  words  "currently  employed"  by 
amendment  to  routine  use  number  6  of 
the  System  of  Records,  77VA11,  Health 
Care  Provider  Credentialing  and 
Privileging  Records,  where  the  existing 
release  authority  is  contained.  VA  has 
long  had  a  policy  of  initiating 
conmiunications  with  other  Federal 
Agencies,  appropriate  State  Licensing 
Boards,  and  appropriate  non- 
governmental entities  about  the 
professional  performance  history  of 
former  licensed  health  care 
professionals.  This  includes  those  who 
have  been  terminated  for  any  reason,  or 
who  have  resigned  or  retired  and  whose  ■ 
behavior  or  clinical  practice  so 
substantially  failed  to  meet  generally 
accepted  standards  of  clinical  practice 
as  to  raise  reasonable  concern  for  the 
safety  of  patients.  This  policy  is 
contained  in  58  FR  48455,  September 
16, 1993.  further  explained  at  38  CFR 
part  47,  and  is  recognized  by  Congress 
in  Section  204  of  Pub.  L.  99-166. 

While  VA  has  responded  to  inquiries 
fit>m  appropriate  State  Licensing  Boards 
about  the  professional  practice  of  its 
current  employees,  it  has  generally 
restricted  its  initiation  of 
communications  to  State  Licensing 
Boards  regarding  professional  practice 
standards  to  former  licensed  health  care 
employees.  Generally,  concerns  about 
clinical  practice  standards  or  behavior 
of  current  VA  licensed  health  care 
professionals  are  addressed  under 
traditional  management  methods  such 
as  mentorships,  proctorships,  co- 
reviews  and  other  controls  designed  to 
insure  patient  safety.  The  scope  of  these 
procedures,  however,  is  limited  to  VA 
supervised  or  controlled  provision  of 
health  care  services  and  does  not 
consider,  those  licensed  health  care 
professionals  who,  in  addition  to  their 
VA  employment,  either  full-time  or 
part-time,  may  be  providing  health  care 
services  outside  of  VA  in  a  jurisdiction 
where  they  are  licensed.  This  is  the 
basis  for  making  current  VA  licensed 
health  care  professionals  subject  to  the 
same  VA  initiated  reporting 
requirements  that  have  long  existed  for 
former  VA  licensed  health  care 
employees.  Further,  extending  this 
reporting  practice  is  consistent  with 
VA's  cpmmitment  to  promote  patient 
safety  in  the  health  care  community  at 
large  and  is  consistent  with  reporting 
practices  in  private  sector  health  care 
facilities. 

Authority 

VA  has  broad  authority  to  report  both 
employed  or  separated  health  care 
professionals.  VA  has  long-standing 
statutory  authority,  contained  in  38 
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U.S.C.  501  and  7401-7405,  which 
authorizes  VA  to  set  the  terms  and 
conditions  of  initial  appointment  and 
continued  employment  of  health  care 
personnel  as  may  be  necessary  to 
operate  VA  health  care  facilities.  This 
authority  includes  requiring  health  care 
professionals  to  obtain  and  maintiiin  a 
current  license,  registration,  or 
certification  in  their  health  care  field. 
Additionally,  the  Health  Care 
Amendments  Act  of  1985,  Pub.  L.  99- 
166,  and  Part  B  of  Title  IV  of  Pub.  L.  99- 
660.  the  Health  Care  Quality 
Improvement  Act  of  1986  are  both  Acts 
wMch  authorize  and  require  VA  to 
strengthen  quality  assurance  and 
reporting  systems  to  promote  better 
health  care. 

Additionally,  there  are  minor  changes 
in  the  wording  for  consistency  sake 
such  as  changing  "professional  medical 
practice"  to  read  "clinical  practice"  to 
more  accurately  reflect  the  coverage  of 
all  licensed  clinicians  who  may  not  be 
medical  doctors.  Likewise,  minor 
amendments  are  being  made  to  the 
System  Location,  the  Safeguards,  and 
the  System  Manager  and  Address 
categories.  These  changes  reflect 
internal  reorganization  changes. 

Approved:  April  1, 1997. 
feaae  Brown, 

Secretary  of  Veterans  Affairs. 

77  VA  11 

systbmname: 

Health  Care  Provider  Credentialing 
and  Privileging  Records — VA 


SYSTEM  LOCAT1CN: 

Records  are  maintained  at  each  VA 
health  care  facility.  Address  locations 
for  VA  facilities  are  listed  in  VA 
Appendix  1  at  the  end  of  this  document. 
In  addition,  information  from  these 
records  or  copies  of  records  may  be 
maintained  at  the  Department  of 
Veterans  Afiiairs  Central  Office,  810 
Vermont  Avenue,  NW,  Washington,  £)C 
20420  and/or  Veterans  Integrated 
Service  Network  (VISN)  Offices,  as  well 
as  at  consolidated  Health  Care  Systems 
Offices. 


NOUrmE  USES  of  records  MAINTAINEO  M  THE 
SYSTEM,  INCLUDING  CATEOORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

***** 

6.  Records  firom  this  system  of  records 
may  be  disclosed  to  a  Federal  agency  or 
to  a  State  or  local  government  licensing 
board  and/or  to  the  Federation  of  State 
Medical  Boards  or  a  similar  non- 
government entity  which  maintains 
records  concerning  individuals' 
employment  histories  or  concerning  the 
issuance,  retention  or  revocation  of 
licenses,  certifications,  or  registration 
necessary  to  practice  an  occupation, 
profession  or  specialty,  in  order  for  the 
Department  to  obtain  information 
relevant  to  a  Department  decision 
concerning  the  hiring,  retention  or 
termination  of  an  employee  or  to  inform 
a  Federal  agency  or  licensing  boards  or 
the  appropriate  non-government  entities 
about  the  health  care  practices  of  a 
currently  employed,  terminated. 


resigned,  or  retired  health  care 
employee  whose  professional  health 
care  activity  so  significantly  failed  to 
meet  generally  accepted  standards  of 
clinical  practice  as  to  raise  reasonable 
concern  for  the  safety  of  patients.  These 
records  may  also  be  disclosed  as  part  of 
an  ongoing  computer  matching  program 
to  accomplish  these  purposes. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  responsible  for  policies  and 
procedures:  Credentialing  and 
Privileging  Manager  (1  IB),  Veterans 
Health  Administration,  E)epartment  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.  Washington  DC  20420.  Officials 
maintaining  the  system:  the  Chief  of 
Staff  at  the  VA  health  care  facility  where 
the  provider  made  application  for 
employment,  or  was  or  is  employed; 
and  the  credentialing  coordinator  for 
individuals  who  made  application  for 
employment  to.  or  are  or  were  employed 
at  VA  Central  Office  or  at  a  VISN 
location. 


[FR  Doc.  97-9023  Filed  4-8-97;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

1997  North  American  Industry 
Classification  System— 1987  Standard 
industrial  Classification  Replacement 

AGENCY:  0£Bce  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTKM:  Notice  of  final  decision. 

summary:  This  notice  presents  the 
Office  of  Management  and  Budget's 
final  decisions  for  the  adoption  of  the 
North  American  Industry  Classification 
System  (NAICS)  for  the  United  States,  a 
new  economic  classification  system  that 
replaces  the  1987  Standard  Industrial 
Classification  (SIC)  for  statistical 
purposes.  NAICS  is  a  system  for 
classifying  establishments  by  type  of 
economic  activity.  Its  purposes  are:  (1) 
to  facilitate  the  collection,  tabulation, 
presentation,  and  analysis  of  data 
relating  to  establishments,  and  (2)  to 
promote  uniformity  and  comparability 
in  the  presentation  of  statistical  data 
describing  the  economy.  NAICS  will  be 
used  by  Federal  statistical  agencies  that 
collect  or  publish  data  by  industry.  It  is 
also  expected  to  be  widely  used  by  State 
agencies,  trade  associations,  private 
businesses,  and  other  organizations. 

The  Institute  Nacionalde  Estadfstica. 
Geografia  e  Informatica  (INEGI)  of 
Mexico.  Statistics  Canada,  and  the 
United  States  Office  of  Management  and 
Budget  (OMB),  through  its  Economic 
Classification  PoUcy  Committee  (ECPC), 
have  collaborated  on  NAICS  to  make  the 
industrial  statistics  produced  in  the 
three  countries  comparable.  NAICS  is 
the  first  indiistry  classification  system 
developed  in  accordance  with  a  single 
principle  of  aggregation,  the  principle 
that  producing  units  that  use  similar 
production  processes  should  be  grouped 
together  in  the  classification.  The  firesh 
view  of  establishment  data  that  this 
restructvuing  will  provide  should 
engender  insights  into  the  increasingly 
interrelated  evolution  of  our  economies. 
NAICS  also  reflects  in  a  much  more 
explicit  way  the  enormous  changes  in 
technology  and  in  the  growth  and 
diversification  of  services  that  have 
marked  recent  decades.  Industry 
statistics  compiled  using  NAICS  will 
also  be  comparable  with  statistics 
compiled  according  to  the  latest 
revision  of  the  United  Nations' 
International  Standard  Industrial 
Classification  (ISIC.  Revision  3)  for 
some  sixty  high  level  groupings. 

NAICS  willprovide  a  consistent 
framework  for  the  collection,  tabulation, 
presentation,  and  analysis  of  industrial 
statistics  used  by  government  poUcy 


analysts,  by  academics  and  researchers, 
by  the  business  community,  and  by  the 
public.  Because  of  differing  national 
economic  and  institutional  structures  as 
well  as  limited  resources  and  time  for 
constructing  NAICS.  however,  the 
NAICS  structure  has  not  been  made 
entirely  comparable  at  the  individual 
industry  level  across  all  three  countries. 
For  some  sectors  and  subsectors,  the 
statistical  agencies  of  the  three  countries 
have  agreed  to  harmonize  NAICS  based 
on  sectoral  boundaries  rather  than  on  a 
detailed  industry  structure.  Those 
sectors  or  subsectors  are:  utilities; 
construction;  wholesale  trade;  retail 
trade;  finance  and  insurance;  real  estate; 
waste  management  and  remediation 
services;  other  services  that  include 
personal  and  laundry  services,  and 
religious,  grantmaking,  civic,  and 
professional  and  similar  organizations; 
and  public  administration.  To  ensure 
comparability  between  Canada  and  the 
United  States,  the  two  countries  have 
agreed  on  an  industry  structure  and 
hierarchy  for  each  sector  listed  above 
except  for  construction,  wholesale  trade, 
and  public  administration.  In  some 
cases  within  these  sectors,  the  United 
States  will  provide  for  additional 
industries  at  the  national  level  to  reflect 
important  industries  in  the  United 
States  that  will  not  be  shown  separately 
in  Canada.  To  distinguish  the  three 
coimtries'  versions  of  NAICS,  they  are 
called  NAICS  Canada,  NAICS  Mexico 
(SCIAN  Mexico,  in  Spanish),  and 
NAICS  United  States. 

In  developing  NAICS  United  States. 
OMB  has  published  a  total  of  seven 
previous  Federal  Register  notices 
advising  the  public  of  the  work  of  the 
ECPC  and  seeking  comment  on  that 
work.  The  March  31,  1993,  Federal 
Register  notice  (pp.  16990-17004) 
announced  OMB's  intention  to  revise 
the  SIC  for  1997,  the  establishment  of 
the  Economic  Classification  Policy 
Committee,  and  the  process  for  revising 
the  SIC.  The  July  26.  1994,  Federal 
Register  notice  (pp.  38092-38096)  set 
forth  the  concepts  for  the  new  system 
and  the  decision  to  develop  NAICS  in 
cooperation  with  Statistics  Canada  and 
INEGI.  That  notice  also  included  a 
request  for  the  public  to  submit 
recommendations  for  the  industries  to 
be  included  in  the  new  system.  The 
deadline  for  submitting  proposals  for 
new  or  revised  industries  was 
November  7, 1994. 

After  considering  all  proposals  from 
the  public,  considting  with  a  large 
number  of  U.S.  data  users  and  industry 
groups,  and  undertaking  extensive 
discussions  with  INEGI  and  Statistics 
Canada,  a  new  industrial  structure  for 
NAICS  that  would  apply  to  all  three 


North  American  coimtries  was 
developed.  A  series  of  five  Federal 
Register  notices  sought  comment  on  the 
structiu*  of  the  system.  These  notices 
are  described  in  more  detail  in  the 
SUPPLEMENTARY  iNFORMATHM  section 
below. 

As  intimated  by  the  description  below 
of  the  NAICS  development  process,  the 
actual  classification  presented  at  the 
end  of  this  notice  in  Tables  1  and  2 
reveals  only  the  tip  of  the  work  carried 
out  by  dedicated  individuals  from 
INEGI,  Statistics  Canada,  and  U.S. 
statistical  agencies.  It  is  through  their 
efforts,  painstaking  analysis,  and  spirit 
of  accommodation  that  NAICS  has 
emerged  as  a  harmonized  international 
classification  of  economic  activities. 
This  has  been  an  immense  undertaking 
that  has  required  the  time,  energy, 
creativity,  and  cooperation  of  numerous 
people  and  organizations  throughout  the 
three  countries.  The  work  that  has  been 
accomplished  is  a  testament  to  the 
individual  and  collective  willingness  of 
many  persons  and  organizations  both 
inside  and  outside  government  to 
contribute  to  the  development  of 
NAICS. 

EFFECTIVE  DATE:  Federal  statistical  data 
pubhshed  for  reference  years  begiiming 
on  or  after  January  1, 1997,  will  be 
published  using  the  new  NAICS  United 
States  codes.  NAICS  is  scheduled  to  go 
into  efl^ect  in  1997  in  Canada  and  the 
United  States,  and  in  1998  in  Mexico. 
Publication  of  the  1997  NAICS  United 
States  Manual  is  planned  for  December 
1997.  Use  of  NAICS  for  nonstatistical 
purposes  (e.g.,  administrative, 
regulatory,  or  taxation)  will  be 
determined  by  the  agency  or  agencies 
that  have  chosen  to  use  the  SIC  for 
nonstatistical  purposes.  Readers 
interested  in  the  effective  dates  for  the 
use  of  NAICS  for  nonstatistical  purposes 
should  contact  the  relevant  agency  to 
determine  its  plans,  if  any.  for  a 
transition  from  use  of  the  SIC  to  NAICS. 
ADDRESSES:  Please  send  correspondence 
about  the  final  decisions  to:  Katherine 
K.  Wallman.  Chief  Statistician,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  725  17th 
Sti«et.  NW..  Room  10201.  Washington. 
D.C.  20503,  telephone  number:  (202) 
395-3093,  FAX  number:  (202)  395- 
7245. 

ELECmOMC  AVAJLABIUTY  AND 
CORRESPONDENCE:  This  document  is 
available  on  the  Internet  from  the 
Census  Bureau  Internet  site  via  WWW 
browser,  ftp.  and  E-mail. 

To  obtain  this  docimient  via  WWW 
browser,  connect  to  "http:// 
www.census.gov"  then  select  "Subjects 
A  to  Z."  then  select  "N."  then  select 
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"NAICS  (North  American  Industry 
Classification  System)."  This  WWW 
page  contains  previous  NAICS  United 
States  Federal  Register  notices  and 
related  documents  as  well. 

To  obtain  this  document  via  ftp.  log 
into  ftp.census.gov  as  anonymous,  and 
retrieve  the  files  "naicsfr8.pdf," 
"naicsfi8tbll.pdf,"  and 
"naicsfr8tbl2.pdf  from  the  "/pub/epcd/ 
aaics"  directory.  (That  directory  also 
contains  previous  NAICS  United  States 
Fedwal  Register  notices  and  related 
documents.) 

To  obtain  this  docimient  via  Internet 
E-mail,  send  a  message  to 
maiordomo9census.gov  with  the  body 
text  as  follows:  "get  gatekeeper 
naics.txt".  Instructions  for  obtaining  this 
and  other  NAICS  United  States 
documents  will  be  delivered  as  a 
message  attachment. 

Correspondence  may  be  sent  via 
Internet  E-mail  to  OMB  at 
naics@al.eop.gov  (do  not  include  any 
capital  letters  in  the  address). 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Bugg,  10201  New  Executive  Office 
Bldg.,  Washington,  D.C  20503,  E-mail 
address:  bugg__p@al.eop.gov,  telephone 
number:  (202)  395-3093,  FAX  number: 
(202)  395-7245.  Inquiries  about  the 
content  of  industries  or  requests  for 
electronic  copies  of  the  tables  should  be 
made  to  Carole  Ambler,  Coordinator, 
Economic  Classification  Policy 
Committee,  Bureau  of  the  Census,  Room 
2633-3.  Washington.  D.C.  20233.  E-mail 
address:  cambler@ccmail.census.gov, 
telephone  number:  (301)  457-2668.  FAX 
number:  (301)  457-1343. 

SUPPl£MENTARY  INFORMATION: 

NAICS  Development  Process 

The  Standard  Industrial  Classification 
(SIC)  was  originally  developed  in  the 
1930's  to  classify  establishments  by  the 
type  of  activity  in  which  they  are 
primarily  engaged  and  to  promote  the 
comparability  of  establishinent  data 
describing  various  facets  of  the  U.S. 
economy.  The  SIC  covers  the  entire  field 
of  economic  activities  by  defining 
industries  in  accordance  with  the 
composition  and  structure  of  the 
econ(xny.  Over  the  years,  it  was  revised 
periodically  to  reflect  the  economy's 
changing  industry  composition  and 
oiganization.  OMB  last  updated  the  SIC 
in  1987. 

In  recent  years,  rapid  changes  in  both 
the  U.S.  and  world  economies  brought 
the  SIC  under  increasing  criticism.  The 
1991  International  Conference  on  the 
Classification  of  Economic  Activities 
provided  a  forum  for  exploring  the 
issues  and  for  considering  new 


approaches  to  classifying  economic 
activity. 

In  July  1992.  the  Office  of 
Management  and  Budget  established  the 
Economic  Classification  Policy 
Committee  chaired  by  the  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  with  representatives  from 
the  Bureau  of  the  Census.  U.S. 
Department  of  Commerce,  and  the 
Bureau  of  Labor  Statistics.  U.S. 
Department  of  Labor.  OMB  charged  the 
ECPC  with  conducting  a  "fresh  slate" 
examination  of  economic  classifications 
for  statistical  piuposes  and  determining 
the  desirability  of  developing  a  new 
industry  classification  syst^n  for  the 
United  States  based  on  a  single 
economic  concept.  A  March  31, 1993. 
Federal  Register  notice  (pp.  16990- 
17004)  announced  CMB's  intention  to 
revise  the  SIC  for  1997.  the 
establishment  of  the  Economic 
Classification  Policy  Committee,  and  the 
process  for  revising  the  SIC.  The  ECPC 
published  six  issue  papers  relating  to 
industrial  classification  for  comment. 
Those  papters  are  as  follows: 
Issues  Paper  No.  1 — Conceptual  Issues 
Issues  Paper  No.  2 — Aggregation 

Structures  and  Hierarchies 
Issues  Paper  No.  3 — Collectibility  of 

Data 
Issues  Paper  No.  4 — Criteria  for 

Determining  Industries 
Issues  Paper  No.  5 — The  Impact  of 

Classification  Revisions  on  Time 

Series 
Issues  Paper  No.  6 — Services 

Classifications 

In  addition  to  these  issue  papers,  two 
research  reports  were  published 
providing  further  information  on 
industry  classifications.  The  first  report 
was  part  of  a  comparative  review  of 
Canadian  and  U.S.  SIC  concepts.  The 
ECPC  and  Statistics  Canada  reviewed 
the  existing  structure  of  detailed  "4- 
digit"  industiies  in  the  1987  U.S.  SIC 
and  the  1980  Canadian  SIC  for 
conformance  to  economic  concepts.  The 
results  of  the  U.S.  review  are  contained 
in  ECPC  Report  No.  1.  "Economic 
Concepts  Incorporated  in  the  Standard 
Industrial  Classification  Industries  of 
the  United  States."  and  the  Canadian 
results  are  contained  in  "The 
Conceptual  Basis  of  the  Standard 
Industrial  Classification,"  Standards 
Division,  Statistics  Canada.  The  second 
ECPC  report  evaluated  U.S.  industries 
using  the  new  "index  of  heterogeneity" 
to  assess  whether  establishments  in 
existing  1987  4-digit  industries  met  the 
conditions  for  the  production-oriented 
classification  concept,  as  presented  in 
ECPC  Issues  Paper  No.  1.  The  ECPC 
Report  No.  2  is  titled  "The 


Heterogeneity  Index:  A  Quantitative 
Tool  to  Support  Industrial 
Classification." 

A  July  26, 1994,  Federal  Regisler 
notice  (pp.  38092-38096)  announced 
that  the  ECPC  was  developing  NAICS  in 
cooperation  with  INEGI  and  Statistics 
Canada  and  proposed  that  NAICS 
replace  the  1980  Canadian  SIC,  the 
Mexican  Classification  of  Activities  and 
Products  (1994)  (CMAP),  the  industry 
classification  system  of  Mexico,  and  the- 
1987  SIC  in  the  United  States.  The 
notice  requested  comments  on  that 
proposal  and  on  the  structure  of  the  new 
system.  That  notice  also  included  the 
concepts  of  the  new  system  and  the 
principles  upon  which  the  three 
countries  proposed  to  develop  NAICS, 
as  follows: 

(1)  NAICS  will  be  erected  on  a 
production-oriented,  or  supply-based, 
conceptual  framework.  This  means  that 
producing  units  that  use  identical  or 
similar  production  processes  will  be 
grouped  together  in  NAICS. 

(2)  The  system  will  give  special 
attention  to  developing  production- 
oriented  classifications  for  (a)  new  and 
emerging  industries,  (b)  service 
industries  in  general,  and  (c)  industries 
engaged  in  the  producti(»  of  advanced 
technologies. 

(3)  Time  series  continuity  will  be 
maintained  to  the  extent  possible. 
However,  changes  in  the  economy  and 
proposals  from  data  users  must  be 
considered.  In  addition,  adjustments 
will  be  required  for  sectors  where 
Canada,  Mexico,  and  the  United  States 
presently  have  incompatible  industry 
classification  definitions  in  order  to 
produce  a  common  industry  system  for 
all  three  North  American  countries. 

(4)  The  system  will  strive  for 
compatibility  with  the  2-digit  level  of 
the  Intemational  Standard  Industrial 
Classification  of  Ail  Economic  Activities 
(ISIC.  Rev.  3)  of  the  United  Nations. 

In  response  to  the  July  26. 1994, 
Federal  Registo-  notice,  the  ECPC 
received  125  public  responses  to  the  call 
for  proposals  for  new  and  revised 
industries,  plus  8  responses  from  6  State 
government  agencies,  and  9  responses 
from  6  Federal  Government  agencies. 
These  formal  responses  contained 
several  hundred  proposals.  Additional 
proposals  and  suggestions  for  change 
arose  from  the  extensive  ECPC  public 
outreach  program,  which  consisted  of 
meetings  and  other  communications 
with  industry,  data  user,  and  data 
respondent  groups.  Other  proposals  for 
modifications  such  as  changing  industry 
definitions  and  clarifying  boundaries, 
came  from  U.S.  statistical  agency 
personnel  who  worked  on  NAICS, 
reflecting  accumulated  pubUc 
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conunents  and  criticisin,  over  a  number 
of  years,  of  the  U.S.  SIC  system.  The 
ECPC  also  received  a  number  of 
proposals  to  eliminate  U.S.  industries, 
or  to  combine  them  with  other 
industries. 

Comments  to  the  ECPC  from  these 
sources  ranged  over  many  aspects  of  the 
1967  SIC  system.  For  example, 
approximately  20  percent  of  the  formal 
letters  received  concerned  ambiguities 
in  the  titles  and  definitions  of  the  1987 
SIC  industries,  and  incomplete  or  out- 
of-date  product  lists.  More  than  40 
respondents  requested  better-defined 
product  detail  within  existing 
industries,  without  necessarily 
requesting  changes  to  industry 
boundaries.  These  product-oriented 
requests  and  suggestions  are  being 
handled  through  the  redesign  of  forms 
where  product  information  is  collected 
in  the  1997  Economic  Censuses. 

Another  group  of  responses  to  the 
notice  were  proposals  for  a  "separate, 
market-oriented  product  grouping 
system"  (July  26,  1994.  Federal 
Kegister,  p.  38095).  These  proposals 
were  submitted  as  industry  proposals 
but,  after  analysis  by  the  ECPC,  were 
found  more  appropriately  to  be  market- 
oriented  product  groupings,  and  have 
been  held  over  for  action  during 
production  of  the  product  coding 
system  discussed  below. 

Proposals  were  also  received  for 
dunging  or  modifying  the  boimdaries  of 
existing  industries,  without  necessarily 
creating  a  new  industry.  In  addition, 
changes  to  1987  SIC  industry  definitions 
were  frequently  required  to  bring  about 
compatibility  with  the  Canadian  and 
Mexican  classifications  (as  were 
corresponding  changes  in  those 
countnes'  classification  systems).  Those 
changes  are  listed  and  described  in  five 
Federal  Register  notices  that  portray 
portions  of  the  proposed  NAICS  United 
States  system.  These  notices  are 
described  more  fully  below.  Some 
changes  that  were  required  for 
international  compatibility  interacted 
with  proposed  changes  from  the  U.S. 
public,  and  in  some  cases  the  two  kinds 
of  changes  resulted  in  a  broader 
rethinking  of  the  entire  portion  of  the 
structure. 

The  ECPC  established  seven 
subcommittees  composed  of  senior 
economists,  statisticians,  and 
classification  specialists  representing  14 
of  the  Federal  agencies  that  use  the  SIC. 
Subcommittees  were  established  for 
Agriculture;  Mining  and  Manufacturing; 
Construction;  Distribution  Networks 
(retail  trade;  wholesale  trade;  and 
transportation,  communications,  and 
utilities);  Finance,  Insurance,  and  Real 
Estate;  Business  and  Personal  Services; 


and  Health,  Social  Assistance,  and 
Public  Administration.  They  were 
responsible  for  developing  the  proposed 
structiue  of  NAICS  in  cooperation  with 
representatives  from  INEGI  and 
Statistics  Canada.  The  ECPC  also 
established  the  U.S.  Coordinating 
Committee  that  was  lesponsible  for 
coordinating  the  work  of  the  U.S. 
subcommittees  and  the  work  with  INEGI 
and  Statistics  Canada. 

The  structure  of  NAICS  was 
developed  in  a  series  of  meetings  among 
the  three  countries.  Public  proposals  for 
individual  industries  from  all  three 
countries  were  considered  for 
acceptance  if  the  proposed  industry  was 
based  on  the  production-oriented 
concept  of  NAICS. 

As  groups  of  subsectors  of  NAICS 
were  completed  and  agreed  upon  by  the 
three  countries,  the  ECPC  published  the 
proposed  industries  for  those  subsectors 
for  public  comment  in  the  Federal 
Register.  Five  successive  Federal 
Register  notices  were  published  asking 
for  comment.  A  first  notice  published  in 
the  Federal  Register,  July  26,'  1995  (pp. 
38436-38452).  requested  comment  on 
proposed  industry  structures  for 
petroleum  and  ccial  product 
manufacturing,  chemical 
manufacturing,  and  rubber  and  plastics 
manufacturing;  for  broadcasting  and 
telecommunications;  and  for  food 
services  and  drinking  places  and 
accommodations,  A  second  Federal 
Register  notice  published  on  February 
6,  1996  (pp.  4524-4578),  requested 
comment  on  proposed  industry 
structures  for  crop  production,  animal 
production,  forestry  and  logging;  textile 
mills,  textile  product  mills,  apparel 
manufacturing,  and  leather  and  allied 
product  manufacturing;  food 
manufactiuing  and  beverage  and 
tobacco  product  manufacturing; 
fabricated  metal  product  manufacturing; 
machinery  manufacturing;  electrical 
equipment,  appliance  and  component 
manufacturing;  and  transportation 
equipment  manufacturing.  A  third 
Federal  Register  notice  published  on 
May  28. 1996  (pp.  26558-26668), 
requested  comment  on  proposed 
industry  structures  for  health  and  social 
assistance;  educational  services; 
computers  and  electronics  product 
manufacturing;  fumitiire  manufacturing; 
printing  and  related  support  activities; 
professional,  technical  and  scientific 
services;  performing  arts,  spectator 
sports  and  related  industries;  museums, 
historical  sites  and  similar  institutions; 
recreation,  amusement  and  gambling; 
information;  wood  product 
manufacturing,  except  furniture;  rental 
and  leasing,  repair  and  maintenance; 
management  and  support; 


transportation;  mining;  {>aper 
manufacturing;  nonmetallic  minerals 
manufactiuing;  primary  metal 
manufacturing;  miscellaneous 
manufacturing;  and  postal  service  and 
couriers.  A  fourth  Federal  Register 
notice  published  on  July  5, 1996  (pp. 
35384-35515),  requested  comment  on 
proposed  industry  structures  for  finance 
and  insurance;  wholesale  trade;  retail 
trade;  construction;  utilities;  waste 
management  and  remediation  services; 
real  estate;  lessors  of  other  nonfinancial 
assets;  personal  and  laundry  services; 
and  religious,  grant  making,  civic,  and 
other  membership  organizations.  That 
notice  also  requested  comments  on  the 
proposed  hierarchy  and  coding  system 
for  NAICS.  Finally,  a  fifth  Federal 
Register  notice  published  on  November 
5, 1996  (pp.  57006-57183),  announced 
the  ECPC's  final  recommendations  to 
OMB  for  the  complete  structure  of 
NAICS  United  States,  including  die 
hierarchy  and  coding  system,  and  asked 
for  public  comments.  Final  comments 
were  due  on  December  20,  1996. 
Changes  incorporated  into  the  new 
system  based  on  conunents  in  response 
to  the  November  5, 1996,  notice  are 
presented  in  the  section  below 
containing  OMB's  Final  Decisions. 

In  response  to  those  notices,  the  ECPC 
received  approximately  400  additional 
comments.  A  significant  number  of 
these  comments  supported  the 
development  of  NAICS,  expressed  the 
view  that  NAICS  is  a  significant 
improvement  over  the  SIC  system,  or 
supported  the  inclusion  in  NAICS  of 
specific  industries.  Other  comments 
requested  clarification  of  a  concept  or 
industry  title.  Of  the  few  who 
commented  on  the  proposed  coding 
system,  over  one-half  supported  the  6- 
digit  system  that  has  been  adopted.  Over 
one-half  of  the  comments  received 
requested  changes  to  the  proposed 
system.  Some  of  these  proposed  changes 
were  requests  for  new  or  revised 
industries  even  though  the  deadline  for 
receiving  such  requests  was  November 
7, 1994.  However,  the  ECPC  did 
consider  these  new  requests.  There  were 
also  requests  for  title  changes.  Each 
comment  was  carefully  considered,  as 
were  comments  received  by  INEGI  and 
Statistics  Canada.  After  consultation 
with  INEGI  and  Statistics  Canada, 
changes  based  on  the  comments  were 
incorporated  into  the  ECPC's  final 
recommendations  to  OMB  for  NAICS 
United  States  as  presented  in  the 
November  5,  1996,  Federal  Register 
notice  (pp.  57006-57183). 

NAICS  Structure 

NAICS  is  organized  in  a  hierarchical 
structure,  much  like  the  existing  U.S. 
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SIC.  The  1987  SIC  employs  a  4-digit 
coding  system,  in  which  the  first  two 
digits  designate  a  "major  group"  that  in 
NAICS  is  known  as  a  "subsector,"  the 
third  digit  designates  the  industry 
group,  and  the  fourth  digit  designates 
the  industry.  For  example,  in  the  1987 
U.S.  SIC,  the  two  digits  26  designate  the 
major  group  for  the  manufacture  of 
"Paf>er  and  Allied  Products,"  within 
which  the  digits  262  designate  an 
industry  group  titled  "Paper  Mills," 
which  contains  one  4-digit  industry,  SIC 
2621,  also  titled  "Paper  Mills." 

NAICS  employs  a  6-digit  coding 
system  in  which  the  first  two  digits 
designate  the  sector  (the  NAICS  term 
"sector"  is  replacing  the  term 
"division"  used  in  the  1987  SIC),  the 
third  digit  designates  the  subsector,  the 
fourth  digit  designates  the  industry 
group,  the  fifth  digit  represents  the 
NAICS  industry  (the  most  detailed  level 
at  which  comparable  data  will  be 
available  for  Canada,  Mexico,  and  the 
United  States),  and  the  sixth  digit 
designates  individual  country-level 
national  industries.  Using  the  paper  mill 
example  above,  in  NAICS  United  States 
industry  322121  the  two  initial  digits  32 
designate  a  manufacturing  sector  and 
the  three  digits  322  designate  the  paper 
manufacturing  subsector.  Within  322  is 
the  industry  group  3221,  Pulp,  Paper, 
and  Faperboard  Mills,  within  which  is 
NAICS  industry  32212,  Paper  Mills. 
There  are  two  U.S.  national  industries 
under  Paper  Mills:  322121,  Paper 
(except  Newsprint)  Mills,  and  322122, 
Newsprint  Mills. 

The  NAICS  coding  system  was 
expanded  to  six  digits  fit>m  the  four 
digits  used  in  the  SIC  for  two  reasons. 
First,  it  is  desirable  that  the  first 
character  or  characters  in  a  coding 
system  designate  the  sector.  A  modem 
economy  is  too  complex  to  be  described 
adequately  with  the  nine  or  ten  sectors 
permitted  by  using  only  a  single  digit  in 
a  coding  system.  For  example,  NAICS 
has  20  sectors.  Accordingly,  the  first 
two  digits  are  used  to  designate  the 
sector  in  NAICS. 

Second,  the  NAICS  agreements  among 
the  ECPC,  INEGI,  and  Statistics  Canada 
permit  each  coimtry  to  designate 
detailed  industries,  below  the  level  of  a 
five-digit  NAICS  industry,  to  meet 
national  needs.  The  United  States  will 
have  such  national  industry  detail  in 
many  places  in  the  new  classification. 
The  sixth  digit  in  the  NAICS  United 
States  codes  designates  the  U.S.  detailed 
national  industries. 

Thus  NAICS  will  have  a  six-digit 
coding  system  in  which  the  first  two 
digits  designate  the  NAICS  sector,  and 
the  third,  fourth,  fifth,  and  sixth  digits 
designate,  respectively,  the  NAICS 


subsector,  industry  group,  and  industry, 
and  U.S.  national  industry  (if  any). 
Although  the  1997  NAICS  United  States 
industries  will  now  have  six  digits 
compared  with  four  digks  for  1987  U.S. 
SIC  industries,  there  will  not  be  a 
uniform  corresponding  increase  in 
classification  detail  that  the  1997  NAICS 
United  States  provides  compared  with 
the  1987  U.S.  SIC  As  explained  above, 
the  two  additional  digits  primarily 
allow  for  more  sectors  and  for 
individual  country-level  detailed 
national  industries. 

NAICS  United  States  Highlights 

The  1987  U.S.  SIC  (excluding 
Nonclassifiable  Establishments) 
includes  10  divisions  subdivided  into 
1004  4-digit  industries,  of  which  125  are 
nonmanufacturing  goods  producing 
industries  (agriculture,  mining, 
construction,  and  electric,  nattiral  gas, 
and  water  utility  industries):  459  are 
manufacturing  industries;  and  420  are 
service  producing  industries.  In 
conti^st,  the  1997  NAICS  United  States 
(excluding  Unclassified  Establishments) 
has  20  sectors  subdivided  into  1174  5- 
digit  and/ or  6-digit  industries,  of  which 
132  are  nonmanufacturing  goods 
producing  industries  (agriculture, 
mining,  construction,  and  electric, 
natural  gas,  and  water  utility 
industries);  473  are  manufacturing 
industries;  and  569  are  service 
producing  industries.  Most  of  the  170 
industry  increase  between  the  1987  U.S. 
SIC  and  the  1997  NAICS  United  States 
is  in  the  service  producing  industries 
with  a  net  increase  of  149  industries, 
although  there  are  net  increases  of  seven 
industries  in  the  Agricultiu^,  Forestry, 
Hunting,  and  Fishing  sector;  one  in 
Utilities;  two  in  Construction;  and  14  in 
Manufacturing.  There  is  a  net  decrease 
of  three  industries  in  Mining. 

Most  of  the  changes  in  the 
Agriculture,  Forestry,  Hunting,  and 
Fishing  sector  and  the  Mining  sector  are 
the  result  of  changes  necessary  to 
achieve  comparabihty  with  Canada  and 
Mexico.  The  Utilities  sector  was 
reorganized  to  reflect  the  changing 
regulatory  and  technological  structure  of 
the  industries  within  that  sector. 

The  Manufacturing  sector  was 
reorganized  to  promote  international 
comparability  and  to  recognize 
technological  changes  occurring  in  that 
sector.  For  example,  a  new  subsector. 
Computer  and  Electronic  Product 
Manufacturing,  was  created  to  bring 
together  industries  producing  electronic 
products  and  their  components.  Tlie 
manufacture  of  computers, 
communications  equipment,  audio  and 
video  equipment,  and  semiconductors  is 
grouped  into  the  same  subsector 


because  of  the  inherent  technological 
similarities  of  their  production 
processes,  and  the  likelihood  that  these    i 
technologies  will  continue  to  converge     i 
in  the  future.  An  important  change  is 
that  the  reproduction  of  packaged 
software  is  placed  in  this  sector,  rather 
than  in  the  services  sector,  because  the 
reproduction  of  packaged  software  is  a     ' 
manu&cturing  process,  and  the  product   j 
moves  through  the  wholesale  and  retail    I 
distribution  systems  like  any  other  ' 

manufactured  product.  NAICS 
acknowledges  the  importance  of  these 
electronic  industries,  their  rapid  growth 
over  the  past  several  years,  and  the 
likelihood  that  these  industries  will,  in    ' 
the  futtne.  become  even  more  important  | 
in  the  economies  of  the  three  North 
American  countries. 

NAICS  creates  a  new  sector. 
Information,  that  groups  industries  that 
primarily  create  and  disseminate  | 

products  with  intellectual  property  ' 

content.  In  addition,  the  NAICS 
Information  sector  brings  together  those 
activities  that  transform  information 
into  a  commodity  that  is  produced  and     I 
distributed,  and  activities  that  provide 
the  means  for  distributing  those 
products,  other  than  through  traditional  , 
wholesale-retail  distribution  channels. 
A  few  of  the  newly  revised  industries  in 
this  sector  include:  database  and 
directory  publishers;  software 
publishers;  music  pubUshers;  paging 
services;  cellular  and  other  wireless 
telecommunications  services; 
telecommunications  resellers;  and 
satellite  telecommunications.  Also 
included  in  the  Information  sector  are 
newspaper,  p>eriodical,  and  book 
publishers  (but  not  printing,  which  is 
still  included  in  manufacturing);  motion  ' 
picture  and  sound  recording  industries; 
and  libraries  and  archives.  There  are  34 
industries  in  the  Information  sector,  20    , 
of  which  are  new.  ' 

NAICS  divides  the  1987  SIC  Services  j 
division  into  eight  new  sectors.  One  of  i 
the  new  sectors  is  the  Professional,  I 

Scientific  and  Technical  Services  sector,  | 
which  comprises  establishments 
engaged  in  activities  where  human 
capital  is  the  major  input.  The  ^ 

industries  within  this  sector  are  defined  I 
by  the  expertise  and  training  of  the 
service  provider.  The  sector  includes 
such  industries  as  offices  of  lawyers; 
engineering  services;  environmental 
consulting  services;  advertising  ' 

agencies;  and  translation  and 
interpretation  services.  Forty-eight 
industries  comprise  this  sector,  29  of        \ 
which  are  recognized  for  the  first  time. 

The  new  sector,  Health  Care  and 
Social  Assistance,  recognizes  the 
merging  of  the  boimdaries  of  health  care 
and  social  assistance.  The  industries  in 
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this  new  sector  are  arranged  in  an  order 
that  reflects  the  range  and  extent  of 
health  care  and  social  assistance 
provided.  Some  new  industries  are 
nmily  planning  centers,  out-patient 
mental  health  and  substance  abuse 
centers.  HMO  medical  centers, 
diagnostic  imaging  centers,  continuing 
care  retirement  communities,  and 
homes  for  the  elderly.  This  sector  has  39 
industries.  27  of  which  are  new. 

A  new  sector  for  Arts.  Entertainment, 
and  Recreation  greatly  expands  the 
number  of  industries  provided  for  these 
services.  There  are  25  industries  in  this 
sector,  19  of  which  are  new. 

Another  new  sector  is 
Accommodation  and  Foodservices  that 
combines  eating  and  drinking  places 
(formerly  in  Retail  Trade)  with 
accommodations  (formerly  in  the 
Services  division).  There  are  15 
indiistries  in  this  sector,  10  of  which  are 
new.  Some  new  industries  recognized  in 
this  sector  are  casino  hotels,  bed  and 
breakfast  inns,  full-service  restaurants, 
and  limited-service  restaurants. 

Other  new  sectors  that  were  created 
firom  industries  in  the  1987  SIC  Services 
division  are  Real  Estate  and  Rental  and 
Leasing  that  has  24  industries,  15  of 
which  are  new:  Administrative  and 
Support,  Waste  Management  and 
Remediation  Services  that  has  43 
industries,  29  of  which  are  new; 
Educational  Services  that  has  1 7 
industries,  12  of  which  are  new;  and 
Other  Services  (except  PubUc 
Administration)  that  has  52  industries. 
19  of  which  are  new. 

Product  CUssification  System 

The  July  26, 1994,  FederaJ  Register 
notice  (p.  38095)  specifies  that  market- 
oriented,  or  demand-based  groupings  of 
economic  data  are  required  for  many 
purposes;  some  of  these  purposes  may 
not  be  well  served  by  a  production- 
oriented  industry  classification  system. 
The  ECPC  committed  to  a  program  that 
will  provide  improved  data  for  purposes 
that  require  market-orient  groupings. 

The  first  part  of  that  commitment  was 
to  expand  the  lists  of  commodities  and 
services  that  would  be  available  from 
the  1997  Economic  Census.  A  Product 
Code  Task  Force  was  formed  and 
charged  with  improving  the  basic  lists 
of  products  and  commodities  and  with 
constructing  new  detailed  codes  that 
will  be  compatible  across  U.S.  statistical 
agencies  and  that  will  also  mesh  to  the 
extent  possible  with  international 
detailed  commodity  or  product  systems. 
In  the  manufacturing  area,  the 
investment  goods  product  detail  (1987 
SIC  ma)or  groups  35-38)  has  been 
revised  to  better  compare  to  the 
intaraational  Harmonized  System 


product  detail.  In  addition,  the  Census 
Bureau  and  Bureau  of  Labor  Statistics 
have  develop>ed  a  plan  to  provide  more 
comparable  product  data  from  their 
statistical  programs.  In  the  nongoods 
producing  industries,  additional 
product  detail  has  been  added  for 
certain  industries,  including 
professional,  scientific,  and  technical 
services;  software  publishing;  and 
communications. 

The  second  part  of  the  ECPC 
commitment  was  to  develop  a  product 
classification  system  for  use  by  all  U.S. 
government  statistical  agencies  in  2002. 
Preliminary  plans  are  now  being 
developed  to  begin  the  process  of 
creating  a  product  classification  system. 
It  is  planned  to  develop  this  system  in 
cooperation  with  INEGI  and  Statistics 
Canada. 

OMB's  Final  Decisions 

After  taking  into  consideration 
comments  submitted  in  response  to  the 
November  5,  1996,  Federal  Register 
notice,  as  well  as  beneHts  and  costs,  and 
after  consultation  with  the  ECPC,  INEGI, 
and  Statistics  Canada,  OMB  has  made 
the  final  determination  of  the  scope  and 
substance  of  NAICS  United  States.  In 
general.  OMB  accepted  the  ECPC's  final 
recommendations  published  in  the 
November  5,  1996,  Federal  Register 
notice.  However,  in  response  to  public 
comment  and  additional  information 
gained  in  consultation  with  the  ECPC, 
INEGI,  and  Statistics  Canada,  OMB 
made  some  changes  to  the  ECPC's 
recommendations  for  NAICS  United 
States. 

OMB  received  37  public  responses 
and  6  responses  from  State  government 
agencies  to  the  November  5,  1996, 
Federal  Register  notice.  Comments  to 
OMB  from  these  sources  can  be  grouped 
into  a  few  categories.  Almost  half  the 
letters  requested  further  changes  to  the 
NAICS  United  States  structure, 
including  title  changes.  OMB  carefully 
considered  these  requests  and  any 
changes  accepted  are  noted  below. 
Seven  of  the  letters  specifically 
supported  NAICS  United  States  and 
thanked  the  ECPC  for  its  work.  Three  of 
the  letters  objected  to  the 
reclassification  of  auxiliaries,  which 
also  is  addressed  below.  The  remainder 
of  the  letters  requested  clarification  of 
industry  content,  discussed  detailed 
implementation  issues,  or  spoke  of 
regulatory  concerns.  The  ECPC  is 
currently  preparing  a  response  for  each 
of  these  letters. 

In  response  to  comments  and 
consultation,  OMB  has  made  the 
following  determinations: 

Mifjing— NAICS  United  States 
213112,  Support  Activities  for  Oil  and 


Gas  Field  Exploration,  and  213113. 
Other  Oil  and  Gas  Field  Support 
Activities,  have  been  combined  and 
numbered  and  titled,  213112,  Support 
Activities  for  Oil  and  Gas  Field 
Operations.  Since  geophysical  mapping 
and  surveying  has  been  moved  to 
NAICS  54136,  Geophysical  Survey  and 
Mapping  Services,  the  remaining 
activities  in  the  original  NAICS  United 
States  213112,  Support  Activities  for  Oil 
and  Gas  Field  Exploration,  are  too  small 
to  support  a  separate  industry.  Because 
of  the  above  change,  the  following 
industries  have  been  renumbered: 
Support  Activities  for  Coal  Mining,  is 
now  213113;  Support  Activities  for 
Metal  Mining  is  now  213114;  and 
Support  Activities  for  Non-Metallic 
Minerals  (except  Fuels)  is  now  213115. 

Manu/arturing— NAICS  subsector  337 
Furniture  and  Related  Product 
Manufacturing  has  been  revised.  The 
new  structure  changes  from  an 
emphasis  on  furniture  manufacture  by 
type  of  material,  i.e.,  wood,  metal,  and 
other  materials,  to  one  by  type  of 
furniture,  i.e.,  household,  office  and 
other.  A  separate  NAICS  industry  also 
was  created  for  kitchen  cabinet  and 
countertop  manufacturing.  This  change 
better  represents  the  way  the  furniture 
industry  is  structured  and  is  consistent 
with  the  production  principle  on  which 
NAICS  is  based.  The  creation  of  many 
detailed  furniture  manufacturing  NAICS 
industries  for  the  three  countries  was 
not  possible,  however,  because  the 
internal  structure  of  furniture 
manufacturing  differs  from  country  to 
country.  For  example,  the  production  of 
institutional  furniture  (furniture  for 
schools,  libraries,  etc.)  combined  with 
the  production  of  household  furniture 
takes  place  in  a  significant  number  of 
establishments  in  one  country  and  does 
not  in  another;  similarly,  the  combined 
production  of  custom  architectural 
woodwork  and  millwork  and  of  office 
furniture  takes  place  in  a  significant 
number  of  establishments  in  one 
country  and  does  not  in  another. 

NAICS  United  States  321912, 
Hardwood  Dimension  Mills,  and 
321913,  Softwood  Cut  Stock.  Resawing 
Lumber,  and  Planing,  are  combined  into 
NAICS  United  States  321912,  Cut  Stock. 
Resawing  Lumber,  and  Planing.  The 
processes  used  to  produce  the  products 
of  these  industries  are  the  same  or 
similar,  the  major  difference  being  the 
use  of  hardwood  versus  softwood. 
Therefore,  the  industries  are  combined. 
NAICS  United  States  339117,  Eyeglass 
and  Contact  Lens  Manufacturing,  is 
combined  with  NAICS  United  States 
339115.  Ophthalmic  Goods 
Manufacturing.  There  is  no  production 
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distinction  between  these  two  industries 
and  thus  they  are  combined. 

NAICS  United  States  331421  has  been 
renamed  Copp>er  Rolling,  Drawing,  and 
Extruding  and  NAICS  United  States 
331422  has  been  renamed  Copper  Wire 
(except  Mechanical)  Drawing.  This 
clarifies  the  fact  that  brass  mills 
producing  mechanical  wire  are  included 
in  331421  and  wire  mills  producing 
wire  are  classified  in  331422.  Otfier  title 
changes  in  manufacturing  are:  311225  is 
retitled  Fats  and  Oils  Refining  and 
Blending;  325188  is  retitled  All  Other 
Basic  Inorganic  Chemical 
Manufectiuing;  325199  is  retitlefl  Ail 
Other  Basic  Organic  Chemical 
Manufacturing;  325221  is  retitled 
Cellulosic  Organic  Fiber  Manufacturing; 
32552  is  retitled  Adhesive 
Manufacturing;  32731  is  retitled  Cement 
Manufacturing;  336322  is  retitled  Other 
Motor  Vehicle  Electrical  and  Electronic 
Equipment  Manufacturing;  and  339911 
is  retitled  Jewelry  (except  Costume) 
Manufacturing. 

flefai/— NAICS  United  States  453999, 
All  Other  Miscellaneous  Store  Retailers 
(except  Tobacco  Stores)  is  renumbered 
to  453998.  There  is  no  change  in  the 
title. 

Transportation  and  Warehousing — 
NAICS  48121,  Nonscheduled  Chartered 
Air  Transportation,  and  NAICS  48122. 
Nonscheduled  Specialty  Air 
Transportation,  have  been  combined 
and  numbered  and  tided,  48121, 
Nonscheduled  Air  Transportation.  Since 
some  of  the  typical  activities  performed 
by  establishments  providing  a    . 
combination  of  specialty  air 
transportation  or  flying  services  overlap 
with  establishments  providing 
nonscheduled  chartered  air 
transportation  of  passengers  and/or 
cargo,  the  three  countries  agreed  to 
combine  these  establishments  into  one 
NAICS  industiy.  The  U.S.  national 
industries  within  NAICS  48121, 
Nonscheduled  Air  Transportation,  are 
as  follows:  NAICS  United  States  481211, 
Nonscheduled  Chartwed  Passenger  Air 
Transportation;  NAICS  United  States 
481212.  Nonscheduled  Chartered 
Freight  Air  Transportation;  and  NAICS 
United  States  481219,  Other 
Nonscheduled  Air  Transportation. 

The  following  NAICS  industry  groups 
and  industries  are  retitled:  4852  is 
retitled  Intenirban  and  Rural  Bus 
Transportation;  48521  is  retitled 
Intenirban  and  Rural  Bus 
Transportation;  4854  is  retitled  School 
and  Employee  Bus  Transportation; 
48541  is  retitled  School  and  Employee 
Bus  Transportation;  NAICS  United 
States  488112  is  retitled  and 
renumbered  488119,  Other  Airport 
Operations;  49311  is  retitled  General 


Warehousing  and  Storage  Facilities; 

49312  is  retiUed  Refrigerated 
War^ousing  and  Storage  Facilities; 

49313  is  retitled  Farm' Product 
Warehousing  and  Storage  Facilities;  and 
49319  is  retitled  Other  Warehousing  and 
Storage  Facilities. 

Finance  and  Insurance — NAICS 
52593  has  been  retiUed  Real  Estate 
Investment  Trusts. 

Professional,  Scientific,  and 
Technical  Services— NAICS  United 
States  541199  has  been  retitied  All 
Other  Legal  Services;  NAICS  54143  has 
been  retitled  Graphic  Design  Services; 
and  54182  has  been  retitled  Public 
Relations  Agencies. 

Management  of  Companies  and 
Enterprises — NAICS  United  States 
551113  has  been  renumbered  551114, 
Corporate.  Subsidiary  and  Regional 
Managing  Offices. 

Administrative  and  Support 
Services— NAICS  United  States  561431 
has  been  renumbered  and  retitled 
561439.  Other  Business  Service  Centers 
(including  Copy  Shops)  and  NAICS 
United  States  561432  has  been 
renumbered  561431,  Private  Mail 
Centers. 

Accommodation  and  Foodservices — 
NAICS  72233  has  been  retiUed  Mobile 
Foodservices. 

Other  Services  (except  Public 
Administration)— tiMCS  United  States 
811121  has  been  retiUed  Automotive 
Body,  Paint,  and  Interior  Repair  and 
Maintenance  and  NAICS  industry  group 
8122  has  been  retiUed  Death  Care 
Services. 

Auxiliaries — ^Three  private  sector 
commentors  and  one  State  agency 
objected  to  classifying  auxiliary 
establishments  (those  establishments 
that  primarily  produce  support  services 
not  intended  for  use  outside  the 
enterprise)  based  on  their  primary 
activity  rather  than  maintaining  the 
historic  SIC  treatment  of  classifying 
auxiliary  establishments  based  on  the 
industry  classification  of  the 
establishments  they  primarily  serve. 
Two  State  government  agencies 
supported  the  change.  Those  who 
objected  acknowledge  that  there  are 
problems  associated  with  the  1987  SIC 
classification  of  auxiliaries,  but  are 
concerned  about  the  loss  of  emplojrment 
in  manufacturing  industries  if  auxiliary 
establishments  such  as  accounting 
offices,  administrative  and  corporate 
offices,  and  warehouses  are  classified 
according  to  their  primary  activity. 

NAICS,  however,  is  based  on  the 
economic  principle  that  establishments 
should  be  ^uf>ed  together  based  on 
their  production  processes,  i.e.,  units 
that  use  identical  or  similar  production 
processes  in  producing  a  good  or  service 


should  be  grouped  together.  For 
example,  classifying  a  data  processing 
services  establishment  of  an  automobile 
producer  that  pwforms  servioes  for  its 
automobile  assembly  plants  in  the 
automobile  industry  violates  that 
principle.  The  data  processing  center's 
production  process  is  much  more  like 
that  of  establishments  in  NAICS  51421, 
Data  Processing  Services,  than  those 
establishments  in  NAICS  United  States 
336111.  Automobile  Manufacturing. 

In  addition,  more  and  more  of  these 
auxiliary  establishments  are  selling  their 
services  to  establishments  outside  their 
enterprise.  For  example,  the  1992 
Economic  Censuses  reported  that 
auxiliary  establishments  had  more  than 
$142  billion  in  outside  sales,  more  than 
doubling  the  $64  billion  reported  in 
1987.  These  sales  are  not  reflected  in  the 
industries  in  which  they  occur,  but 
rathw  in  the  industries  that  the 
auxiliary  establishment  primarily 
serves,  thereby  understating  the  receipts 
of  many  service  industries.  Therefore, 
NAICS  will  classify  auxiliary 
establishments  based  on  their  primary 
activity. 

To  address  the  concern  about  the 
apparent  loss  of  manu&cturing 
employment,  the  Census  Bureau  will 
code  auxiliary  establishments  for  the 
1997  Economic  Censuses  both  by 
primary  activity  and  by  the  industry  of 
the  establishments  they  primarily  serve, 
thereby  providing  a  link  between  the 
1992  and  1997  data. 

NAICS  United  Statas  Iwpl— jsntatinn 

The  NAICS  United  States  replacnnent 
of  the  SIC  is  efEoctive  January  1, 1997. 
The  first  data  to  be  available  on  a  NAICS 
United  States  basis  will  be  from  the 
1997  Economic  Censuses  to  be 
published  in  early  1999.  For  most 
programs,  data  will  be  introduced  over 
several  years.  Data  aeries  may  not 
always  be  revised  for  years  before  die 
respective  program's  implementation  of 
NAICS  United  States. 

INEGI.  GMB,  and  Statistics  Canada 
have  put  in  place  a  process  for  ensuring 
that  the  implementation  of  NAICS  is 
comparable  across  all  three  countries. 
Regularly  schedided  meetings  among 
the  three  countries  will  ensure  that 
there  is  a  smooth  transition  to  NAICS  in 
all  three  coimtries.  In  addition,  the  three 
countries  plan  to  continually  review 
and  update  NAICS  to  ensure  that  new 
activities  are  prranpUy  recognized  and 
to  extend  NAICS  to  the  5-digit  industry 
level  in  those  sectors  where  agreement 
is  now  at  only  the  sector,  siibMCtor,  or 
industry  group  level. 
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Time  Series  Owtinuity 

The  standard  approach  to  preserving 
time  series  continuity  after  classification 
revisions  is  to  create  linkages  where  the 
series  break.  This  is  accomplished  by 
producing  the  data  series  using  both  the 
old  and  new  classifications  for  a  given 
period  of  transition.  With  the  dual 
classifications  of  data,  the  full  impact  of 
the  revision  can  be  assessed.  Data 
producers  then  may  measure  the 
reallocation  of  the  data  at  aggregate 
industry  levels  and  develop  a 
concordance  between  the  new  and  old 
series  for  that  given  point  in  time.  The 
concordance  creetes  a  crosswalk 
between  the  old  and  new  classification 
systems.  This  link  between  the  1987 
U.S.  SIC  and  the  1997  NAICS  United 
States  will  be  develo{)ed  by  the 
statistical  agencies  in  the  U.S. 

NAICS  NoosUtisticel  Use 

NAICS  was  designed,  as  was  the  SIC 
before  it,  solely  for  statistical  purposes. 
Although  it  is  expected  that  NAICS.  like 
the  SIC,  will  also  be  used  for  various 
nonstatistical  purposes  (e.g., 
administrative,  regulatory,  or  taxation). 


the  requirements  of  government 
agencies  that  use  it  for  nonstatistical 
purposes  have  played  no  role  in  its 
development. 

Consequently,  as  has  been  the  case 
with  the  SIC  (Statistical  Policy  Directive 
No.  8,  Standard  Industrial  Classification 
of  Establishments),  NAICS  shall  not  be 
used  in  any  administrative,  regulatory, 
or  tax  program  unless  the  head  of  the 
agency  administering  that  program  has 
first  determined  that  the  use  of  such 
industry  definitions  is  appropriate  to 
the  implementation  of  the  program's 
objectives.  If  the  terms,  "North 
American  Industry  Classification 
System,"  "NAICS,"  or  "NAICS  United 
States"  are  to  be  used  in  the  operative 
text  of  any  law  or  regulation  to  define 
industry  (or  trade  or  commerce), 
language  similar  to  the  following  should 
be  used  to  assure  sufficient  flexibility: 
"An  industry  or  grouping  of  industries 
shall  mean  a  North  American  Industry 
Classification  System  industry  or 
grouping  of  industries  as  defined  by  the 
Office  of  Management  and  Budget 
subject  to  such  modifications  with 
respect  to  individual  industries  or 


groupings  of  industries  as  the  Secretary 
(Administrator)  may  determine  to  be 
appropriate  for  the  purpose  of  this  Act 
(regulation)." 

1997  NAICS  United  States  Industry 
Structure  and  Relationship  to  1987  SIC 

Table  1  below  presents  the  final 
decisions  for  the  entire  structure  of  the 
1997  NAICS  United  States  classification 
system  including  both  5-digit  NAICS 
and  6-digit  NAICS  United  States 
national  detail  industries.  It  shows  the 
hierarchy  and  the  coding  system  in  1997 
NAICS  United  States  sequence;  it  also 
relates  the  1997  NAICS  United  States  to 
the  1987  U.S.  SIC. 

Table  2  is  in  1987  U.S.  SIC  sequence 
and  relates  the  1987  U.S.  SIC  mdustries 
to  the  1997  NAICS  United  States 
including  the  6-digit  U.S.  national  detail 
industries.  All  OMB  final  changes  to  the 
structure  of  the  1997  NAICS  United 
States  based  on  public  comment  and 
consultation  with  the  ECPC,  INEGI,  and 
Statistics  Canada  are  included  in  Tables 
land  2. 

BILUNG  COOe  3t10-01-P 


Federal  Register  /  Vol  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17295 


u 

CO 

D 

00 
On 


c 
o 


u 

CO 
CO 

D 
oo 

0\ 


o       o 


CO 

c 


u 


w 


S     2 


1 


2i 


CO 
9i 


CO 

5 

CO 

•o 

c 
D 

CO 

U 


0\ 


CO 


c 
D 

CO 

U 
< 

ON 

0\ 


I 


8 


■o 

9 


in 

I 


=    b 

O  "9 

uu 
zz 

111 


-a 

e 


! 

z 

e 

■g 
O 


^OO 


8 


«0  0»  0>  —  •«  0»  *M 


o  o  o  o  o  o  o 

•    •  • 


»  9k 


O  O 


O  O  O 


8  c  5  5 

Q  o  ca  CO 


O  O         O  O  O  O  O  0*0 
•    •  •  •    •  •    • 


u  Z  Z  u  etf 


U] 


Z  ec 


u  ec 


Z  etf      ZU  Zflfuiz  ec 


9 

I 
I        ^  I 

I  ?  9  s     ^ 

9  S  f  III? 

^  -     I  1      -I      8*      ^  ii 

^.s  ■  2m. si:  >9  S-ei 

S        §  e-S  ©i       S5       8  Ov  £      PsX 

S      -g     I     ^i  o..s£      is     ^     i      an      .||-|'= 

3       S       ig''*'  .sec      tSOoftJi      i      s-o"-siSiZg 

•g     I      c|s.|^^        5|o     %til     35||-g^b8«2H8 

2       '»>l8«rtOQ^O      eCO  t>  .tsOOZ 

g-      i  0.0  >  £ 

•c 

M) 

< 

rs.U«>  —  M»^^«r»         tOO>OkO«  —  —  —  _(>,^,«f^,v,^,vtr>)F>) 

2i5     ========     ====     ====     =========== 


17296 


Federal  Registcf  /  Vol.  62.  No.  68  /  Wednesday.  April  9^  1997  /  Notices 


o 

o 

M 

e 

-I 

11 

sf-S 


i  8 


I     1 


>   > 

o  o 

&  a 
"§■§ 


e   e 

o  o 

S.S. 
2  Z 

u  u 

II 

u.  u. 


oe  ee 


o  o 


8      3 
»     I 

i   ? 

3-^3 


H  r 


r 


fe     S|  s 

8 


& 

a 
—  C  — 

3    O     3 
U     S     U 

C  SE 

§|§ 

E.i  E 
OHO. 


00   —   00 
—  00  — 

o  o  o 

•   •    • 


I 


—^•2  ^^   3    K 

S  ^     g  9  S 


IN  *-  «*>  OS 

r^  f^  f^  f^ 


o  o  o  o 


I 


2s 


^ 


r*^  X    r*>    r.«  OO    «•     Z 


-beet 
NEC 
NEC 

ts(sugai 
Grains, 
Grains. 

rcane  and  Sugar  Bee 
Crops.  Except  Cash 
Crops.  Except  Cash 
9,  yam  and  hay  farm 

Sugai 
Field 
Field 
pout( 

5  tttf 


1 


>:  E  a  »r 
o£sl 


f*^  Ot  ^  "^  — •  On 

"~   ""    "~  0>  m  — 


~    ~   ~  O  O  O  «N 


O  O  O 


s 


If 
ill 

a  &« 
5  =  « 

1  i  S  S 

2>  '5  fi  '5 

m  Q  m  Q 


r*  IN  «N  »M 

o  o  o  o 


o 
X 


fN 

o 


u 


u-  5  x 

S  i  &  ^  ^ 

U  ^  .M   =  ^ 


lis 


-3     3 

-    o  o 

a  H  £  £ 


«M  —  »»»  *  Ov 

«rt  v>  IT)  «r>  m 

CJ  fit  r*  «N  r* 

o  o  o  o  o 


Ze£ 


w  u  z  z 


Z  Zflf 


u)  e£  u      u      u}  u  w  u  u 


1  i 

■•     O     _     3    "^ 

•o  3  3  S.^:  o 

s  £  "1  e  .3  s 
zs.l'2|i^ 


O 

1 


H 

3 
♦* 

3 
U 

•c 
o 


8't 


y  H  U  ^  I  < 


I 

I 

3 

-Mm  § 

^.S  J 

e«        II   OAH 


I 
1 


g  SP 


a  'o 


ac  a 

c/}  a. 


0«T»    _ 

I  S  s 

'*•  2  J 

■o  "  « 

i  §(3  s 


a 


1^ 

E  U 


^ca 


25*221   2   sEsEsliii 


«>•  r<  <>i  «>i 


—  «s  »»»  ^  o» 
r4r>4rs<s(S(sr4(N<N(s<N 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9.  1997  /  Notices  17297 


I 


U 

i  S 

n 


c 

I 


111       -^ 

U.  to  2       X 


o  a-j 


o  o 


r^  •^  f^  ««■  f^ 

r-  r«i  1^  c*  1^ 

IN  »  f>l  »  «>i 

o  O  o  o  o 

•   •   •   «  • 


0»  (N 


o  o  o 


—  OS  0>  — 

r^  —  t*  o> 

<S   IN  «N  <N 

-  o  o  o 


o 


r*  f\  9> 


s 


IN   —  «N 

t".  r»  r* 
o  o  o 


ZZ 


Z  u  u  ec 


u- 


u 


uiuiec 


u 


u  oe 


.S      "2 


3-3 
,3 


.  _j        —     «^     *#» 

—  5j       •-«-       •-       ^       — (smo< 

r«r«f«ININ  <M  ININININININ 


—   —  IN  IN 


—  IN  * 


«n  «n  «r»  «r>  in 


17298 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


(N  IN  >0   <0 

1^  r«  r*  r^ 

o  o  e  o 


I 


E 
o 
« 

3 
U 


r  r 


"5 

> 


H. 


w 


c2 


-S 


S 


IIS 


—  f<«  o\ 

<ri  ir>  ^ 

r^  ^  >o 

o  o  t^ 

•  •  • 


u 

o 
u. 


«e 
o 


a 


z 

5 

E 
a 
w 


£ 


•o 

S 

u 


a 

o 

3 

z 


o 

c 
p 


If 

O  00 


E 

3 
'1 

s 

> 

a. 
u 
u 

X 

u 

o 

■oO  o" 


O 


N  a 


"  «  « 


«  o  .» 


—   IN   — 

«N   «N   »»> 

r<  «M  r>« 


Si        fn  «N  ^ 
O        O  O  O 


1 

»        I 

I        I 

e  5 


I 

E 

3 

s 

> 

E 

3 

1 

I 

E 

3 


E 

3 

s 

> 

u 

u 

X 

(U 

M 

O 

>» 

o 


u.   e 


U 

u 

z 
»r 

o 

3 
«> 

M 
3 

8 
S 

i 


SS 


w  u  u  u 


U]  u 


cu  u  u 


u 


u  w 


U)  otf 


u  a£ 


s- 


Q. 
3 


I 

3 


1^ 

•o  u 


o  ~  -5  -> 


e 


c 


M  OS 

:§  M-E 

u  .E 

N  ** 


.2  S  3 

•*     ^    ^ 

a  X  2 


O  go 

•O  — 

So 


la 

J  o 

ai 

S   O..E 

2*»  c 
«  := 
X  — 


S  3   00 

•3  -a  S 

"    '    e 


•o 

i 


o  o 


"a 

Ic3 


3  3  *j  °* 

sA  o  o  .t:  e 

.E  .E  .£  (j  c 

•E  E  E  2  = 

2  t:  .t:  c  u 

—  OQ  00  <  f 

O  « 


'^-S'^.E 
>  I  ^S  J  S 

S  s  ^  --  s 


eo. 


^5 


C  "O 


P  o 


o 

z 
S 
o 

o. 
o 
U 


«n  •♦  w^  <0 

:r  :r  ""  ""  •^  ?5 

«r»  w^  «r>  tn  «n  v^ 


1° 

.S 
2 


e 


—   <N   <N   «N 


9 

a 

i. 

E    M 

3   e 

S^ 

III 

|  =  < 

O 


! 

5 

M 

°c 

!i 

e 

V 

c 

I 


g 

Z 


—        fN  fs  n  CN 


Os  ^  ^ 
«N  «N  C>l 
»S   «N  CM 


rt  n  *N 


r5 


Federal  RegistBr  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notfees -   1 7299 


B     Is 


E 

o 
w 

O  OD 

SO  -o 

§s 


ii 

O  00 

e   e 

w    V 

s  s 

CO  00 

s  s 

•8-8 

JS  JS 

Vt     M 

s  s 


CM    «>l 


o 
e 

e 

3 

15 

^^ 

j2 
w 


I 

P 
ii 

i 
If 

8  S 
J  c 

1« 


§; 


w 

> 

e 
o 


1 1 

2  5 

ai 


r 


w 
—  -o 

^  s 

CO   e 

"^  s 

il 
II 


t 

« 
2  8  "i 

c  rfS 

III 

III 

■^   ill 


c 

«> 

e 

e 


'111' 
^11     i 

_-  J  .3  =  .s 

I  ^E  8  E 
I  J  *  I  .2 


<N  >e  to  » 
*  ^  •o  «r> 


■«  <rt  Ok  o> 
r*  r»  r»  o> 


1? 

8  g. 

^5, 


gg 


CO 


c 
:S  I  1  S 
^  9-.E  ^ 

a^s.« 


"2.« 
a  b. 

II 

QO 


3    W 
^^ 

5  a 

e  -a 

II 

EO 


1 

M 

J 
It 

M   n 

P 


(jg  ^ 


l| 

MUD) 

.a  •>  C 
>  c  w 
Cue 

i  :£  1  « 

_-a  E  S* 

S|  §  I 

u2z  3 


—  e^  o\  —  —  — 

00  ee  oe  «  so  ae 

»n  f»»  en  (N  o  ^ 

•  •    • 


JJgi 

U  tii  AU 


—  —       o« 
0>  9>        0« 


u  u      u  etf 


uuuu      uuuiotf 


U0£ 


U  06  u 


■o 

s 


^1 

e  S 
S  8 

11^ 


aS  2 
•o  SCO 
g  CO  ^ 

Mo* 

S  S  -g 
e  e  » 

"I  2 


I 


? 


Si 

.eS 

s  «> 

il 

o  s 
pea 

S  S 

CD-g 


mS   ^  eo 

tiff 

au  oc 


.s  «o 
oo.E  ^  w 

•3  *  *-  -O    S 

.3  k  M  e  r 
S  <2  I  J  I 

^  .8  .>  O  < 
^  -5  tS  ea  r 
«.><.£  2 
S  «  c  =  a 

y    t    O. 

t:  S"^ 


>  >  > 

"5  c  5 
<  <  < 

r  c  c 

&8.S.:? 

o.  Ob  a,  w 

3    3    3    3 

CO  CO  CO  b. 


S3 


f^    f^    f^ 

C*  «N  <S 


«s  «s  n 


m  Ok 

«N  <>• 
(N  M 


f^t       (NfNcsrMOKONOvOtOt 


f*>  f^  f^  r^  f^ 

«N  «>l   M  S   ?! 


f^  t*i  r^ 
«N  S  M 


(S  <N   IN   CM   Ol 
fS  «N  M  *S  «S 


17300 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


I 


2. 


I 

^8 


"S  '5  C 

U  U    M 


-c      8. 


w   ^   s   eo  M   I. 

*  S  u  h  u  a 

S  M  a  §   e  '5 


£  §  i  I  .i"  i 
11^ III 

5  8i3  si 

liiiii 

s  c^  a  «  M  a 

e   u   u   c   u   u 

•g  £  S  1  S  5 
I  8  «  I  »  « 

U  U  U]  u  u  u 


^*  r^  ^^  ••  f^  rO  ^"  ^^ 


BB6 

O     *J      1 

(^    o    ^  S 

>  E  5  s 

>  Js  t«  c« 


^  r«  m  « 

QK   9«    ^   ^ 


& 

Sg* 

u 

5  <^ 

K 

O    3 

u 

X  o 

^1 

TJ 

II 

> 

"O 

C/}     M 

t2 

«J 

U   "O 

.^ 

> 

e  CO 

1 

8  u 

3 

_  > 

C/3 

e  a 

^ 

b   C 

S 

5  & 

-] 

oo 

«s 

^^    ^^ 

<r> 

«N   f^ 

<r>  «r» 

U  U) 


u 


e 
5 

I 

o 


I 

w 

3 
Z 


^1 

.« § 

oo 

■o  "2 

9  S 

^1 

e   » 

^1 

§§ 

^6 

S  £, 

H  a 

In 

cPo 

B  *^ 

u 


S 


w 

» 
o 
o. 
w 

'£ 


§5 

•£Q 


O 

a 

o 

■g 
I 


a 
o 


1^ 


00 

!§■ 

O  -J! 

I] 

"2  -o 

s  s 

Q.'m 

>2 


e 
u 

E 
o. 
o 
u 

> 


u 

o  tS 

SU     O 

_  S   00 

sa  i 

fill 
1  =   «» 

a  **  s 

J.-2  K 

M 


3 

OQ 


» 


M 


«M  «S 


»» 


IS 


CM  «N 


IN   CM 

CM  r< 


—  —  «N  <N 

f^  r^  fO  f^  f^ 

**>  f^  f^  f^  fn  f^ 

«N  «N  rt   <N  CM  «>l 


Federal  Register  /  VoL  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17301 


i 


9      § 

1  I 

e 


2 


O  e 
ei'S  00 
'S 

3 
O 

c  o  a 

"n  "o  — 
5  g  3 


8      £ 


c  «  _ 
w 


2  1  *^ 


1-2 
U  S  u 

Sil 


g  E  o        . 

^  s  ^  s  s 


£  ^  £  S  ^ 

&  e  «S  e  § 

»  .2  »  .2  g 

u   ^  t>   ^    O 


I 

i    S 


00 

e 
"3 


^ 


I    iii^l    f  I 


f 


I  I 

s  ^ 

c  M  e  s 

o  g  5  .2 


5  (3  1  « 


^(3^0  = 


ilia 


? 


o 

< 
9 


8 

z 

«>& 

c 
iS 

E 

a. 


>o  «o 


**i  fi  ^  ^  «^ 
M  «s  r«  N  «n 
vO        «0        «        «        m 


=        Sa 


en 


Ul  u 


u 


u 


§ 


o 


o 


§ 

o 

00 

e 
S 

'3 
CO 

-a 

c 
o 


9 

-a 


E 
E 
o 
U 


X 


bS  i 
£  u  £ 


e 
o 


I 

e 
o 
O 

8 

X 

a 


u 


MM 

«M 

»»»     »»» 

fn 

«n     «n 

«n 

f»^     f*> 

«n 

«M  «S 

CM 

—  <N  —  «N 

*•  ^  "•  o>  ^        ^ 


fo  m  fn  fn  m  m       m 
<M  «s  <M  «N  r<  fM       «s 


—  —  «s  r* 
>n  t>  Tt  tn  tfi 


«N  »M  rM  «s  «s 


ro  »n  *  * 

«r>  «A  tr*  «r> 

fn  fo  en  f^ 

<s  «s  r«  «s 


17302 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


o 

1 

e 

1 

1 


Q 


•*  c^  ■♦ 
t~  i«-  c- 


e 

8 


f 

X 

it 

w 
O 

U 

*^ 

a 

u 

e 
o 
O 


c 


00 


<o  O  CO  u] 


—  <n  »  ^  "^  *0 
^  ^  ^  ^  O^  On 

r~  r»  t»  r-  r~  t^ 


CA    to 


8^ 


n 
"I 

|i 
<  ? 

^1 
.§  3 

11 

2  S  -o 
£■3  S 

O  u.  J 
■0*0  0 

Q  £  U 
r~  00 

ss 


O 

c 


w 

V 

> 
o. 

3 

o 

CO  a 
1^ 

8| 

as 

^  c 

•To 

Li.  •'- 

ell 

iiii 


ssss 

<S  CM  «>•  «N 


00  2 

=  2 

'I 


>0  «r» 

o  o 


U)  Ul 


Hi 


in 


cti  of      w  w  u 


Uflf 


cu  w      (Jd  o£ 


I 


I 

o 

u 

< 

e 
-C 
w 

9 

o 


S 

u 


f^  —   IN  —  —  _  —   »S 

<Sr4(N(M(M(N(NrM<N(N<NrM<N 


9>   ^   On 
•O    -     - 

«s  <N  <S 


—    ON 


(N         rn  f»>  «*>  f»>  f»»  r»» 


—  —  «S  <N  «S 
CNl  M  «>l  (N  «N 


f^  ro  f*^  c*j  **i 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17303 


^  On 

o  o 
rNi  cN 


o 


r*  *  «n  NO 

t^  r»  ««-  r^ 

o  o  o  o 

rS  CM   ft   fM 

•  •   •  -• 


On         tn 


s 


—  «>*  r«»  N© 


SOuu 


i    i    i 

IN  C<»  M 


> 

s 

U.  CO 

S  S 
u.  u. 


o  o 

IN  IN 


Pi 

5  3  S'5^ 

-  ^  -o  ■§ 

8*2  s  ^ 
8>  s  8 

111! 

S    w  >^  w 

lis  I 

U.  U.  "g  CO 

e  -3  ««  c 

s  »-g  s 

uo.Su 


o  o 

CM  <N 


Z  ec 


u  u  U  Ul 


03  u 


I 

a 


o 

•o 

s 

I 


e 

i 
I 

3 

5 

.o 

I 

i  S 

|8 


o 

iS  -M 

3     ii    00 

g  a.  e 


-^  "a 


.£  S 


1 


•5     -     = 

O  JS    o 
UUZ 


>l|c 

3  a  o 

u.  2  u. 


Ill 

s  S  s 

u.  .t:  tt. 

S 


e 

s 

u 

a 
1 

CO 


f>4 


IN 


f*)   f^   f^   f^   **^   f*>  f*V  f^ 

r^  f^  ^^  fO  f^  r^         po         r^ 


17304 


Federal  Regirter  /  Vol.  62,  No.  68  /  Wednesday.  April  9.  1897  /  Notices 


^     I 


?     S 


E 


M  c*  <^  <^ 
o  o  o  o 
oi  «N  <N  r< 


i  "  1 1  «  c 


^Sm 


c5  2  -o  a  v5 


w^Z-^ 


£ 


—  —  00  n  r»  r*  «n 

«->  —  5  _  '^  (^  ^ 

too  o  —  o  o 

O  <N  «N  f<i  «n  «>t  JN 

•  •  •    •    • 


o 

s 

I 

u 

c 

i 

E 
"8 


i 

E 


•o 

s 


s     c 

W5  ^ 


•o 

s 

u 

c 

s 


s 

w 

e 

'5 

s 


E  I  E^ 
E  5   e  ^ 

<  U  <  0  I 

r«-  —  r»       ( 
r~  ^  r-       < 

000       < 

«N  «N   C>«  ( 


1 


2 
■o 

J  a 

11 
i^ 

-  z 

g  ^ 

^§ 


00 


U  u)  (d  u)       u] 


Za£ 


u 


of  u      u  z 


00  a 

si 


g'S'    .s 

anufacturi 
anufacturi 
facturing 
lanufactur 

roduct  M 
IPasuM 
ker  Manu 
Dough  V 

ring 
ng 

u 

•c 

■a 

CQ 

i 

E 

E 
,0 

rozen  Bakery  P 
ie.  Cracker,  an< 
ookie  and  Crac 
lour  Mixes  and 
urchased  Flour 
Bsta  Manufactu 
la  Manufacturi 

U 

U.  -1  U  U.  CU  Ou   £ 

5               j2 

—  <N  r^  V 
•r»  «rt  «r»  m  ^  «n 


CM         —  — 
IT)  <o  <o  >o 


22  «2  —        <M 

<o  >o  r-  ^  P      ^ 


00  00  00 


<N 

«*>       —  «s 

ro 

—   <S  <M   «S 

CM   f*» 

00 

00   00   00   00 

00  00 

^^  ro         f^  f^  ^^  f^ 


*^  CO    CO    fO    CO 


CO    CO    fO    CO 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17305 


CM  ^  m  v^  Ov  i»- 

>0  ^  S  ^  i  00 

_ .000000 

CMCMCMriCMCMCMCM 


«  IS 

e        c 

I    ^ 

0      U 

s    s 

e  c 
«:  e 
"8      -8 

e        e 

0-5^0 
SIS 

3"83'? 

s  e  e  S 
o  o  o  « 
00  z  CD  > 


s 

•c 

(O  C 

II 

S-S.S  « 


00 

o 


00 

o 


s 


s 


_  o  o  o 

CM  CM  CM  CM 


za: 


W  U)^4l]  u 


00 

c 
■c 

3 


S 

I 

3 

00 


=1 

s-sS 

|2z 

111 


00 

e 
•C 


3 

i 
1 


2 
<s 

3 

S 

■o 

i 
I 

O 

U 


•n 


3 

s 


c 
o 
U 

s 

s 

CO 

00 


o 

is 


V 

u 


1 

Q. 


00 

c 


5  ^ 

Is 

2  ■» 

2  00 


00 

e 
•C 

3 


s  Si    1 


X 

u 


00 


o   3 


•=   ^  S       .2 


c  «  ^ 


CA 


00 

e 

•c 

eo3 

B    U 

-c<S 

2  3 

3    4& 

^1^ 

egg 

3  0  s 

gu,  8 

Manufa 
repared 
iscellan 

ood 

bleP 

erM 

u.   m  JS 

_c   *^ 

6£< 

e 
•c 


5 

u 

3 

1 

I 

S 


00 

c 

'C 

2  M 
•s  2 

t  s 

^5 


S 

u 

CD 


g^ 


o 

CA 


3 

s 


S.E         ^ 


•8 


O 
CD 


00 

c 
•c 

3 

3 
I" 

t 

CO 


il 

.£  « 


^  ^  ^       ^      ^ 


»>  Ov 


CM 


s;il 


CM   CM   «M 

f^   f^   ^^ 


^  CM 

CM 


CM   CM    CM   CM 
f^   f^   f^   ^^ 


17306 Federal  Register  /  Vol  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


—  CM  «n  * 


«s  r*  «M  c« 


9 


8 


life 

I 


c 


S  •« 


I 


S 

£ 

-a 
s 


e  ~ 

C  S 

^  -2. 

eo  o 


u    u 

c   c 


u.  u. 

s  c 

«>  «> 

>  > 

o  o 

»  9 

Z  2 

ffl  CO 


^     -8 

e       C 


u.  3  rf 

O    MQ 
U 


^1 


Hi.-? 

S.S  2  " 

CD  bu  H 


«>»     «M    «N 


—   r*   cn        S 
r>i   n   «M        CM 

<N    f<«    C>l  fM 


1 


«> 

op  <» 

e    o 


^     -s 


f  s 

8  1 
g  -g 


,5-  J2   <C 


Z5 


^    g    o 


?    g; 


r>-  r«  » 

»  9«  Ot 

•^  C<l  CM 

<S  «N  «S 


•c 

I" 

X    S 
^^   u 

I  5 

U.    IS 


^  ?  S  ? 

ill 


:>4 


(<-  9k  00  9 

ir>  <n  m  «n 

r*  CM  <>i  ts 

CM  rt  CM  rt 


U  Z 


u  etf 


w 

£  n  ^ 

J^  S  i 
S  §^ 

2    tf  tZ 


I 


2 

I 


u 

m 
u, 

e 
«> 

> 

^    I 

u     S 

w     S 

JO 


t 

z 

1 

1{ 

1 

JS 

-i 

•9 

E      M 

u  = 

z 

s 

liine 
icM 

1 

flliMac 
en  Fabr 

ric  Mill 
KnitFi 

u. 

1 

—    > 

■B    &i 

It  Fa 
We 

g 

o 

e 

2 

^ 

'5    U. 


C    w 

"Si 
If 

u    X 

i2 


—  OS 

—  CM  r>i  «N 

CM   CN   CM   <N   CM 

CM   p<   CM   «N   CM 


—  CM 


.^^rrZr  ~  ""  CMCM 


mm 

c^ 

CM  CM 

CM 

n 

CM  «S 

«N 

r>i 

m  »n 

t^ 

m 

—  ON 


Federal  Register  /  Vol.  62.  No.  66  /  Wednesday.  April  9,  1997  /  Notices 


17307 


i 


e 
» 

"S 
2 


e 
o 

I       ^ 

§ 
1 

*C 

.o 

M 
U. 

e 

"S  -s  ;§ 

CO  c:  bu 


•s 

g 

> 

"a 

8 

OQ 


V) 

s 


u. 

■s 

E 


:i  . 


u. 

g 

> 
o 

i 

13 
S 

CQ 

<mm 
O 

e 

o 

j: 

'c 
bu 


e 


'S 


dO 


B 

> 
o 

o 


o. 
c  *» 

ll 

o  .5 


w 

•c 

;§ 

c 
w 


c 


i 


'I 

Tj  e 


Pi 

Z    oE 

Mil 
111 

L.    w   e 

C    5  o 
«  O  » 

l2| 

bu  £  00 


€ 

k 

Ji 


r    'a 


«s 


f  - 
gt^ 

>  .s 

»  :>^ 

.fi  > 


it 

la 

II 
a  :i 

mJ     bu 


I  ^ 


2' 
.E^2 

8  |.S 

.5  -c  5 
2  ?^5    I 


.S  c 

u 


•fi      3 


^S 


^2  =  ^ 


II 


«  O 

o  .a 


■5  a: 

•c 

o 
m 
u. 


IISl 


•8 
I 


— •  —  «s 

»»>  vO  « 

CM  CM  CM 

CM  CM  «N 


qj  —  —  r-  ee  »  CM 

>C  «»>  r»>  IT)  trt  >0  00 

ri  —  <^  CM  CM  «M  CM 

CM  m  CM  CM  r4  r4  CM 


*  o\  —  <n  o\ 

00  9>  m  9«  <0 

CM  CM  —  «M  O 

CM  CM  «n  «s  c^ 

•  •    •  • 


00 

3 

s 


I  ft     II  I 

O   i  .E  E  f        V 

■o  l-g  -g-b  aS^ 


CM         f»>   t^  m 

CM  CM    ITk  CM 


3  c  t;   £ 
.S  s  2  a 

a:  J5  H  u 


CM         rt    ■^ 

f^  ^^     CO 

CM  CM    CM 


8 
I -8 

■^  s 
s  * 

o  .£ 


00    ^ 
CM    CM 


u 


U} 


U)    uj 


I 


bu  M 

sz 

"5  5 
{2£ 


u 

■s 


J2  _«2   S 

i  1  g 

e«   B 


Sb 


eu 
5 


i  a  s 

§  ^  s 


^  I 

^  I 

■o  « 

S  " 

e 


3 

O 


o 
X 


•*        rs 


-    J 


'     4 


2!  —     <N     CM  CM  ^     — 

'?  —      —      .«„«  mm  O^Ol^ 


Cj  —     CM 

Ok    O*    Ok    ^ 


17308 


Fednral  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


%££ 


S  Ok         » 


twOI 


—  n  «M 

«r»  «n  in 

«N  <>•  *>! 

«N  r<  «s 


'^1 

"O  T. 

sis 

B  O  -o  u 
^  u    S  U 

2  z  ;  2 

i  ii  1 1 

^l  =  I 

^     ^     ^     ^ 

«r>  «n  «A  m 
♦M  «N  n  <N 
M  p<  «s  c* 


.8       8 


M 


^^ 

OQ  OQ 

5  5 


g  S 


f^    f^  f^ 


1  I 


e 

Q 


I    i 


e 

8 

ea 

e 

1 

U 

■B 

o 

I 

■o 

s 


8 


3 

a 
.3 


9 

a 
o 

s 


8      :5 


z 


9     ^^ 

III 

2  a   B 


_o         OS 


o 
U 

CO 

9 


.  is 

of  &  le 

w  >     • 

.e  <2 
o    MX 


^      —     — 


I 

z 

I 

3 

o 
a 

■o 
9 
rf 

*e 
t* 

e  1  c 
So  2 
|.-a 

e  X   e 

8o  8 


^22 

SI  9  w 


I 


I 


«M 

o^ 

v« 

<s 

^^ 

^        ^ 

Os  9, 

9> 

HH 

«M 

*■         •*         MM 

w 

(S    (S 

n 

•n  «n  «rt  *n 

•n 

>r%  >r\ 

«r> 

«rt    «n 

•r> 

^^     f^     f^ 


Federal  Regirter  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Noticee 


17309 


c 

o 


g 

IS 
u 

3 


■o 

9 


o 


i2 

o 

il 

9^ 

gg 
^8 

«  8 

t  S 

11 
^  < 


eoC  9 

111 

•eg  C 

>  S  o 

•»  2 

il« 

■  -if 

Ou  H  ^ 


I 


a 

a 

9 


a     S      £ 


9 

^    I 

w        o 

a     ^ 

-S     I 
«> 


CO  O 

*e  e 

o  2 

'c  'S 

3  3 

9  9 

W)  (A 

<«'  O    i/f 

=  a  e 

o  g    U 

o  §  o 


9 


O 

■8 


III 

111 

»r  &  <" 
g  »  H 

^  Z  OQ 


a 
J 


?  -a 

I  I 

M 

[d  9 

'I  a* 

§  M 

I  I 


C 

2  --^ 

el 


a 
.1 

•o 

9 

*c 


o 
O 
ee 

e 


9g 


8u 

E  (^ 

5Z 


o  8 


3 

o 


«M 


«r>  ^  m  —  <n 

00   00  ^  <**  1*^ 

f*^  f^  f^  r^  f^ 

<N  «S  «N  <N  <N 


7    «    s 

f^  f^  f^ 

«N  <N  fM 


S 

u 
u 

< 
I  9 

n 

^  < 

«e  00 
»»>  f»> 


Q. 

o. 

< 

u 

■o 

9 

*^ 

3 

u 


o 
9c 

1^ 


5 


2-2 

^l 
9§ 

11 

<  *> 

*  ^ 

*  gg 

■a  «.   3 

9as 

^1^9 

OQ  g  I 

■  it 


ffl-S 


3 

8  9 


•n  »r> 


» 


17310 


Federal  Register  /  Vol.  62,  No.  6S  I  Wednesday,  April  9,  1997  /  Notices 

—     - --^ -  ■       -      -  -  —       _     .       . 


I 

o 

z 

i 


c 

s 


-      S 

.    c  rf 
2.2   e 

eo  S  2 
S  86 


o    u    ^ 

2  55 


I      ^1 


II 
it 

i 

4)  a 
SO 
w 

& 


i 


IN 


§3t 


c  ■=   M   c   u   K 

J2  a  E  .2  S   E  „ 

t:   o   o   ^   M   o  e 

02^0-0^  8 


u  ■  e  2 

b    u    <■    C 

5.8^  8 


«*>         ro 


00    rr> 


r>i  f>»   M 

•    •     • 


—        t~ 


m  CO 


CM 


0^ 


1^ 

IS 


s 


1 

it 

lothin 
uterw 

^1^ 

& 

u     o 

§ 

•S      & 

s 

H 

1 

1 

s 

1    1 

•* 

*tf 

3 

a 

a        a 

o 

U 

U       O 

M 

*«• 

•                   • 

Boy 
ring 

it 

CD   g  CO   E 

■o  3 

•«  2 

T3   a  ^   a 

."-"a 

5| 

S|S| 

."   3  .-   a 

b  Si 

s  s 

S  S  5  S 

z:s 

2Z 

ssss 

s 

» 


ll 


<!< 


o 
a  -) 

is 

<   *> 
>  ««  00 

««  s  s 

*o    «l«    *^ 

Oil 


I 


B 
U 

E 

o 


e   00 
o  -o 

^  5 


CO 

^ 

f= 

1 

s 

3 

i 

K 

u 

a 

1^ 

o 

tj 

g 

a 

Q 

CO 

1 

1 

c8- 

"2 

•o 

■O  'C 

9 

s 

si 

^« 

3 

3 

3  (S 

o 

o 

W  2 

'w 

*«> 

-J 

•c 

b 

:5S 

^     00 

o 

O  C 

"2  c 

•o 

■o  j2 

S'§ 

S  . 

S«« 

<o  3 

M 

"  "2 

g^ 

5 

g5 

1  s 

E 

o 

^:g 

^ 

» 


<N  IN 


«>l   CM 


CM 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17311 


o 
u 

z 

S" 
t 


§ 


X 


Z 


5    I 


it 


g       «       o 


a 

\  1 

S  ^2  ^ 

E  £  »  S 
o  c  b   e 

^85  8 


00 

s 

Jlrt 

*e 
w 

E 
o 
» 

•5 

o 

i! 

u 

a 
O 


IS 

La       «^ 

«   e 


9> 


0>        «r> 
>0         00 


—  —  On 

*  VO  *0 

f^  O  f*> 

«S  «S  CM 

«  •  • 


S"  «f  2 

III 

S 

iS 

> 
o 


Z   Q   Jj 


•S 


»  i 

z  .- 

CO  Z 

g     I 


m     —      ^     «»l     ^ 

trt  00  art  «s  m 
f^  c*^  ^*  f^  f^ 
r*   fS   r»»   «s   «N 

• 


8 
S 


«> 

•s 

o 

s 

.A 

2 

B 

s 

S 

II  a 

•s «-  "w 
S  S  BQ 

l|^ 
2  » 
-So. 


I. 


Hm 


u   of 


U   Z 


•c 
a 

00  u 

II 

g  < 


s> 

•c 

00 

«s 

■c 
2 
8 

i 

.5 

(S: 

■■    r 

a 

g 

s 

& 

■5  < 

Q,  W 

S  CO 

&  s 


9 


u 


£     < 


?2 
a  <S 

111 « 

CL  h  a    u 

ml 

i  «  S  -o 

o  _         > 

^  i.x  o 

o. 


§1 


-I 
II 

l| 

3    S 

s  S 

s  s 

2.  < 
•o    o.  2 

g|S 


< 


f\ 

ON    » 

M 

(S  (N 

«r> 

>f\  <n 

«N 

o> 

<N 


s; 


-     —  «N 

On  ^  ^  ^ 

Tx  *r\  <r\  <f\ 

^t  fO  fo  f^ 


f»»   f^ 


<o  <e 


17312 Federal  Regjater  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


4 

< 


z 


1 

s 


3 


8^ 

lit 


u.  UJ 


e  . 
-I- 

CO    u.  -g    g 

Ills 

X  2  >  u. 


—    Ol    r»»  •  ^ 

g  2  2  i  2 

r^    f^    c^  CO  CO 


•  a. 

s 

I 

■  ^ 

s 

X 
w 

*g 

E 
o 

SI 

=  J 

31  g 

.J    »    £ 

—   —   c>« 
«   r*   r* 


s 

8 

1 

f 

8 

i 

e 
(Z 


u 

U       2 

I  8| 

CO  JM    O 

111 


—  o«  — 

«S  <N  »i 

^  ■*  •* 

r*  <N  M 


II 


■c 


!1 

Ic8 


E 
w 


s 

C/3 


<n  >o  o> 


■o 

i 

I 

I 

•S 

o 


U  (d  bl  u  u 


u)  u  u 


u 


u  u  a£ 


ZU 


1 

0. 


.2  S" 

§1 


I 


1 


^ 


I 


i  ix<g£z 

> 


—   r«   fn  ^  0> 


—  «   fn 


—  «  r»»         '«  Ot  — 


M  «>i  c*  «>i 


<N  fM 


c* 


r*  M  «s 


r>i  f<i  IS  M  « 

fO  fO  ^^  ro    ^v 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


17313 


u. 


w 

'5. 


is 


o  3 


2  Si 

o  u 
EZ 


-c 

3 
I 

s 

E 

§ 

E 

E 


e 
-c 


1 


11  ill 
ilili 


lf|i 

Q.  a  X  CO 


«   s  e 
(O  Q.  a 


z 

if 

es  i 

111 

1  3  &■ 

i2  s  i 

3  s  P 
c^co  «& 


«=  e 

I 
11    ^ 

9  5  ^-K-e 

M  S    »    K 


E 


az^ 
g  M  g  _ 

1 1  -  ^ 
.it  8  8 

XmZZ 


s 


> 

S 

2 

3 

J 

fZ 

if 


nil 


<o  —  —  —  00  OS  3> 
<>•  IN   »n  ^   'W'   ■♦  5> 

*  'J'  ^  '•^  ^  ■♦  * 
t>»  r<  «N  fvi  «>i  M  «s 

•  •    •  • 


I 
II 

|i 

11 

|i 

E'SO 

=11 


I 

s 

8 


III 
111 

b|z 

CO    » 


^8 


I  S 

o  u 
.rZ 

5  «f 


CO 


a  (/3 


?^ 


1 

a, 


f^ 


B  ^  CQ  S 


a  5  = 


»  CO  CO  . 


5??!l 


cs  r*  fsi 


IN  ro  »^ 


eu      «L  a.  a.  a.  a. 


—  c>»  <N  —  »n 

so  >o  «  <o  >o 

«N  IS  IS  «S   IS 

•     •     •     • 


fs|  «S 


muioi 


XeC 


u  u 


B 

•c 

s 

M 

_3 

b 

x: 

s 


3 

I 

3 

s 


s 

a 

B 

*s 

J 
I 


z 


^S-i 


O        «j  s 


I' 


00 

OS 


IS 


—  IN   Ol 


IS  IS  IS  IS 

1^  r^  fj  f^ 


^M   ^a   WB   MM 

va  MM 

IS 

IN  IN  IN 

IN  IS  IS  IS  IS 

IS  IS 

IN 

IN  IN  IN 

IS  IS  IN  IS  IS 

IS  IS 

IS 

IN  IN  IN 

«n  «n  f^  m  f»> 

ro  r^ 

m 

f\  r*i  f\ 

17314 


Fedwal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


1  m 
'pit 

o  j5  Q.  _  a 
oaa.  ^  3  2  c 


a  5  §  -  >  3 

O  fl  u  <S  u  ^ 


a.  (2  w 

Isl 


l|?i 


3 

-  i-  i  i-i 


1^  9. 


<0  <rt        m 

rt   CM  fM 


9> 


a  u 


u  z 


cau 


u  z 


^£S  z 


a 

s 

I 

"8 


§ 

■o 

S 

"8 

o 
O 


s 

CO 


a. 

? 

o 
U 

s 


o 


U  (/}  S 


8 

8:> 

.2  < 

tJ  t: 

<  i 

C  D. 
O.V} 
3-0 

SOS 


<N   IN  <S 


*M 

P< 

<M  «N 

«N 

•N  «M 

JN 

fN  «S 

<S 

«S  «S 

«N 

(*» 

*  •« 

MM 

«N  »»> 

»M  r^ 

«N 

CM  «N 

f%   cn 

»n  fn 

Ov  On  9> 

«S  «S 

*M  CM 

<N  M 

<M  (N  rM 

M 

CM  <S 

«N  <M 

«M  *S 

«S  CM  M 

•N  «N 

IN  «N 

<N  «N 

«N  CN  <N 

»n  fn 

f*>  »*> 

»*>  «»> 

cn  m  r»» 

00 

Ov 

^ 

CM 

^  MM 

«N 

«n  «*>  f^ 

rM 

CM  <N  IN 

fn 

»^  l"^  f«^ 

Fedeitd  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9.  1997  /  Notices  17315 


3 

1 
"8 


o 


I       I 


Q. 
_  C 

S      ^§8 

E  S  §  |l 
lilll 

<   Ouj  ■=  CD 
-i  8  ^  g  •? 

i|l§« 

lli-lll 
itiill 

VP         0>  —  CM 

^       art  r>  00 

CM  CM   CM   CM 

•         •    •   • 


eo 

e 

s. 


u 

U 

z 


3 


J  i 


00 
c  ^ 

11 


1  "c  1  § 
c  •£  c  c 

B>     Qa    0>      M 

73  « -a  |g 

E  E  E  S 

U  U  U  S 


J 

00 


CM  ^  0»  —  IN  CM 

•Tk  «c»  m  vo  m  00 

I*-  t*  t^  r»  r~  t~ 

CM   CM   IN   CM  CM   CM 
•     •     •  • 


o. 

X 

w 

e« 

c 
•M 
e 
'C 
a. 

"S 

u 

E 
E 
o 
u 

w 

u 
u 

z 

e2 


o 
00 


II 

-I 

.EOD 

S-'a 


•I     1  s 


•c 

OU 


o 
.J 


00  "b  -J 
I  .1  "^  1  I 

u  o-c  CO  -5 


00 

sf 

2.2 


»>      — 


S      I 


Z  u  w  ee 


^ 


•c 

Ou 


o 
•£ 


E 
E 

d 


u 

so 


I 
I 


0. 


o 

8 


s 


ffl 

8 


•c 

ou 
u 


•C  "  1  •«  a 

llllS 
11  ill 

QScooqZ 


i 

E 
o 
O 


«rt  >o  r-  00 


'.    9- 


CM 


M 


«^ 

m  «^  m  O 

r»> 

CM 

CM  CM  CM  CM 

CM 

fn 

^^  f^  f^  r^ 

r»» 

17316 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


•B      -2 

*  I 

1  I 
s  1 

S      9 
?-? 

H  a. 


E 

3 
W 


11 

I  a 
II 

D.  O. 
n    M 

<   < 


> 
O 

w 

8 


9 


Oou 


E 

3 

tu 

J 

CO 


o>  —  « 

00  9>  » 


9t 


00 


^  f*>  ^ 
i  —  so 
00  00  00 
C4  fS   CM 


«0  9>  «n 

_  —  to 

OO   00   00 


M  >©  m  »>  » 

—  —  o>  —  >o 

00   00   00   00  00 

<>i  CM  tN  r»  r» 


00   00 


u  e£ 


tti 


u  u 


u  a£ 


u  a£ 


u  ei 


a* 
e 
-C 
3 


•2      M 


9 

0.S 

g-g 
?! 

1^ 

^1 
s  § 


9 

IS. 


9 

•c 

a 

3  - 

9 


g      :      1 


B 
W 

.2?      o 

9    i 

"i-   I 

CO 


It 


CO         ^ 
^   S   B        .§ 


1   s- 


M   «   M 


—   W 


n  «N  r*  oi 

f^  f^  t^  c^ 


»  »  s 

*  ^  ^ 

«S  «>l  «M 


«s  r*  <s 


m^ 

«N 

—   CM 

00 

—  CM 

CM 

»»»    f*» 

«*» 

00  00  00 

00 

0»  OS  ^ 

•rt 

«r>  tr» 

«o 

«o  w%  «r» 

<r> 

•n  <rt  m 

«>» 

Ol  «s 

«s 

CM   CM   CM 

CM 

CM   CM   CM 

«n 

en   f»» 

«*> 

f^  fO  '^ 

«*» 

»^  en  »n 

1 

.  ■  i 


Fedwal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notipes 


17317 


-  *=^   oocj 
S  ^ 


"o 
•§  ^ 

U     X 

"5   «, 

'£  U 

S'S 
i  i 

u    «> 

U  U 
u   u 

11 

£P£? 
O  O 


_   e 
£.2 

c  a 

■o   w 

9£ 

■5  S 
•§1 

«   o 

^U 

u   3 


CO     M     W     <■ 

•c  c  "o  .3 

?  ?  .2  ■*= 

£  £  2  U 


\0  >0         Os 
00  00  00 

CM  C<  CM 


3 
> 

e 
o 
Z 
•o 

9 

B 

I 

■o 

9 

u 


«      -a 


OJ 


<«  E  tt 

U  S!     V 

OU  U  (A 

—  CM 

CM  CM 

00  00 

CM  CM 


(S 


(Z  .fi 


E 
9 

U 


u. 
w 

I 

O 
u 

■s 

E 
9 

2 


CM  CM 
00  00 
CM   CM 


U 

w 

z 

»r 

3 

g 

.« 

■g 

>« 

3 

g 

g 

s 

3 

— ^ 

Jlj 

Ml 

x 

1 

1 

£ 

u. 

!i 

9 

M 

■8 

i 

.o 

^ 

2* 

g 

1 

"5 

zf 

£ 

£ 

<^ 

^ 

<rt 

» 

1^ 

r~ 

r>- 

c» 

00 
CM 

00 
CM 

00 
CM 

00 
CM 

•o  s  ^ 

00   00   00 
CM   CM   CM 


Z  CC 


u 


u 


u  u 


u  u  u  u 


u  a£ 


u 


u 


3 

9 

1 


I 

bu 
u 


B 

•o 
9 


<£  9 

•go 
^1 


u  < 


00 

•c  tJ 
3  J! 

«S  i 

5  3  ^ 

^.§5  9 


}i  ^  -  •■ 

lis  s 


5  '■ 
.a  2 

II 
>s  E 

CO  5 

B*  iZ 

0£   9 


•-    a 

■o  .a 
.Es: 

iS 
of 


eou. 


9 

12 

si 

.C    B 

o  -o 

c  9 

B   ■•' 
>." 

c 
< 


^      I 


eo  u 

3   <S    _ 
111 

in 

u.  < 

=  .y  b 

•^  Is 


B     00 


12 


£?2  S 

2  .2  w  € 

U     3     U     u 

•2=5  §'^ 

|uz 

5         .a  - 
a  9 


3 


ill 

ill 

o 


7!  ** 

^  Z  ou 

£ 


c  S 

II 

:  i 

6  .a 

o  s, 

'x    *> 

e-o  _ 

•-  "o  .S 

»  S  a 

ll 


eo 


00 
B   eo 

c  s  s 
3  «s  a 

J  9  I 

I  «S 

5.S-3 
u-a  3 

•e|i 

tti 
8i2 


00 

B 


3 

9 

B 
O 


a. 
H 

a. 

"S 
u 

♦^ 

3 
W 

u 

es 


en  o> 
OS  5s 


CM   CM 


^ 

CM 

—    CM 

—   CM    »» 

•-  CM 

^M      MM 

—   CM 

CM   CM 

CM 

CM   CM 

C<   CM 

rs|  CM  »»» 

n'  ■♦  ■<»   * 

«r» 

<r»  in 

in  <rt 

kr,  *r>  fn 

in  «o  ir>  ir»  in 

>r%  in  tn  v^ 

CM 

CM   CM 

f^  CM 

CM  CM  r< 

CM  CM  CM  CM  CM 

CM   CM   CM  CS| 

«n 

f\  »n 

»»»  »n 

«»»  fn  f*» 

fn  en  en  en 

^« 

CM 

va     ^ 

m  m 

m  >o 

<o  <o 

m  m 

m  «n 

in  m 

CM   CM 

CM   CM 

CM   CM 

en  en 

«n  m 

en  en 

17318  Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


I 

|o 

i| 

^  s 

15 

^< 
S  ? 

ii 
H 
S.> 

>.<  a 

Vi  Ui   < 


8- 

X 


s 

a 

a. 

5 
S 


E 

M 

o 

It 


CO  00  00 


•Is 

e  B. 


9>  9>         00  >0         —         9>         «rt 

00  00       o  00       00       oe       9k 

(S  <S  f»»  fn  (M  <S  f»» 


II 

s  s 

iiii 

so.  Eu. 

Si' 1 1 

a.  OL  33 


5  ck.  a.  a.  u 

O.  M    M    in    S 

^.2  .2  .2  5 

9    ^^    *^    ^^  *Z 

g  a  J  a  § 

5  £  Cu  CL  _] 


C<l  0>  *  OS  f»» 
00   QO  00  00   00 

00000 


s 
o 
a 


M 

a 

3 

X 

(Z 

00 

c 

i2 

E 

3 


Ilia 

a.  a.      a.      £ 


ee  oe 

o  o 


00 

O 


00 
00 

o 


U  W 


(U  U        W  Z 


2  Z 


u 


u 


Z  2 


u 


w 


9 


I? 

II 


32 

si 

5  5 


a.  M 


u 

E  E 

.|  ai  O 


B 


3 

I 


00 

3 

3 

s 

C 

o 


e 

a. 


^ 


00 

e 


3 


111    I 

ill    I 


CO 


a.  2  5 

"a  -X  ^ 
5  c  8 

E  ?  a 
^•£  o 

u  a.  w 


3 
o 
w 

J 


gas 

•  »^  a: 

I  3  00  a* 

"2  .£  (^ 

.2  I'S  ^l  ? 
i  It's  Si 

SeS^IJ 
&  s  s  go  3 

5uSs<S 

< 


.E        5 

I      8 

3     00      . 

S.E  E 
S2S 
u  iS 


C/3 

2E 

la 


u 
w 


IS 

8 

a. 

w 

c 

I 


•c 

3 

u 


5 


c 

oO-O 

■E  i 


.2       ^  £ 


3     3   'S 

1  SJ 

t.  .»  "o  E 
■§1  8.  J 

«£     g-3 

'^  3  S 
u  2! 

1*^ 


o.  a.  oc 

3    3    2 

M     W>      S 

33  S 


•o 

S     - 

P    BO'S  — 

-  E  i       P 
'^  2  00      *• 

s  a.E     s 
III 


3     3   -  -     00  2 

la.  J  V  "S  a. 
T3  2  .9-  2  -o 

lain 

3    3  '*•  *5    3 

J5   a  .2   V  J5 
3a.g|D 

a.  ui 


3 

I 

3 

5 

00 

«■« 
*^ 

£ 

s 

21 


0.     «" 


S 


5  ^ 

o>5;s;s^s:§: 

«r»  «r> 

«r> 

w^  in  lo  m  «r>  ir> 

0 

<N  «N  CM  JN  «N  fM 

00 


—  <N 

«»> 

_ 

CM 

^^ 

"• 

«M   *« 

•" 

rM 

«N 

IM 

i*» 

*  ir> 

SO  9>  OS 

«o  «  *o 

<o  « 

vO 

<« 

vO 

vO 

^ 

3  \D 

^  «  se 

r>«  «N 

<N 

<N 

n 

«M 

(N 

(N  IN 

r«  (N  (N 

n  fn 

»^ 

»n 

<^ 

r> 

»n 

m  f»> 

»»>  m  »»i 

Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17319 


00 
•S 


1.S 
O  OQ 


"s 

3  5  .2 

s|l 

s    *-     ** 

Sow 

O     U    jO 

.s  .t:   3 
H  H  Qi 


—  ■*  <s 


O  «r>  O 

»»>  l~-  fn 


II 

II 

S    Q. 

sis 

III 
111 

—  o> 


-S  E 


>  £ 


5 

9 

«> 

H 
<• 
e 

iS 
U 

V) 

3 
O 

> 


so 


i 

i 


O 
s 
» 

o 

s 

M    S 

a  " 


C 
w 

e 

e 
o 
U 

3 

o 


•^  Os  ^ 

so  <0  ^ 

M  <S  «N 

r^  r^  f^ 


^  <*>  OS  «^  t^ 

ir»  m  «r>  m  Os 

est  rsi  «s  fsi  fs» 

^^  f^  ro  r^  r^ 


—  Os         — 

—  «N       n 


u  z  uj      a  e£ 


w 


U       u  u  u]  u  u 


u  u 


Id 


I 


so 


—  —  —  «N  Os  OS  S 
«S*SINr>»«N«N«S«S 
S0s0s0<0>0s0s0s0 
r>lfs|*N«NMn«NP< 

f*^    f*i    O    t*%    CO    f*>    f^    f^ 


t^  t^  r»  1^ 
n  fsi  (s  fM 


—  C>lfs|f>lrMfs|«N  —  —  —  _ 

—  —  —  —  •-  —  —  MrsiMn  M 
<SfMr<i«NCNcsi<srsicMrsirsi  r* 

€*l    f^    f*>    CO    f^    fl    f^    ^^    f*>    f^    ^^  f^ 


17320 


Fedval  tapater  I  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


a         3 


8.' 


f     £ 


K    X 


■Si 

h 


It 


? 
^  I 

i     1 


z 


Si  I 

Sag 

ifi 

e    &  e  .e 
.E   >.  o   w 

-]  o  z  a 


S 


f     2 

it   9         Q 


c/i 


1 

A. 
> 

I 

< 


5-g 
52 


'i 


u 

3 
1 

a. 
w 


§•1  ^     w 


u 

e 
o 
U 


^1 

e  2 


^^       e 


CD 

s 

M 

s 


la 

«  z 

If? 
I  HI 

^      «.-a  8 
a      a  §  "5. 

a. 


S  E  S 
I  §•§ 

<  z  9 


If 
a  m'c 


o 

ilil 


51^1 

~2  ■§ 
P  <:  a  E 

1  >  i'^ 

2  ij  s  a 
ffl  8  _  J 

—    M    5    5 

8  =  1  » 

M  S  a.  u 


e   B  S 

ill 

! 


s 

£ 
8 


I 

I 


ll 

&Z 

CO  5 

11 
■8| 

11 

U  (A 


M  f>t  M 


*  »r»  2> 
r*  r«.  5> 
p*  <N  <»« 


9> 


—  w%  '^  r<i 
00  9>  ^  r^ 
rt  «>i  r<i  «>i 


vO  vt 


ai 


(U  u      u  z  Z 


u  ec 


u)  u  ui  o£ 


u] 


U  0£ 


op  5 

3  <S 

|g 
|£ 
5  "o  j2 

iS8^ 

a!^  S  s 
:s  s  £ 


u 

3 

"8 


S' 


u. 


8  9 


^*  ^#  ■^H  f^  f%  ^K 


r*       1^  r-' 


1^ 

t»  r- 

r-  r^  r- 

r* 

r* 

1- 

r>- 

Ol 

M  «s 

CM  r*  r« 

r« 

M 

<>l 

rt 

•^ 

•^  »n 

«n  (n  m 

(n 

f\ 

m 

en 

—  «>«  n  J* 

^  ^  ^  ^  ^  ^  ^ 

r*  t~  r-  r~  r~  r~  r~ 

r>i  «N  <M  M  n  f<i  M 


f^  en  m  ^^ 


ot  —  «s 

—  —  «>i  r*  IN 

—  CM  d  rt  IN  «s 

en  fn  fn  fn  m  en 

m  m  rn  en  m  fn 


Federal  Reyster  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17321 


I 


E. 

9 

-a 

z 
-a 

w 

1 


§ 

Z 

<«> 
e 

if 

e   e 
'E  *= 


E 


E 

o 
w 

z 

jf 

u 

3 


9  Si 

?^  E 


il 


1 

3 

■o    _ 
JE  eu  v> 


JS  -a  a  5 


2 

I 


^  s 

o  o 
OZ 

o  o 


B   g>       e  c 

E  i^EE 
.2  I  -S"  3  3 


i  ?i 

E  i  » 

III 


•—  m*        0»        »r»m«r>«n 


CN  fn  m        m 

-•         •         • 


•*  «n  t«- 

m  «r>  «n 
fo  fn  en 


B   B   ^ 
E  E-o 

M  CO    g 

E  E  q: 


I 

€ 

XL 

s 

o  S 


ll 


*s  c:  „ 

"O  T3    I         5  .E 

^  9  .1     ^  S 

.S  c 

"5  8 

ec  O 


Cl.        w 


-9 


I  I  I 


J 


» 

& 


4i 

e 
o 
Z 
<M 
o 

M 


«         U] 

a:      Z 

1      ^ 


B      a 


»n  m 

-  • 


•n       tn 
»n       «n 


.    t 


z 


B 

"3 


X 

0 


I 

"5 


3 

g 

B 
O 
Z 

O 

E    B 


9 

8 


i     I 


X 


8 

8 

X 

u 

u 


S     =     B  I    tf 

I  nil 


I  ' 

s  s 

g  I 

§  8 

B  <=■ 

■fi  U 

w  U 

CK  Z 


1  111  ril 


I 


o  o 


Q  8  u) 


III! 


2^8: 

ff^        ^^        ^^ 
c^         ^^         ^^ 

•  •  « 


8 

B 
3 
O 


9 


zuz 


u  w  ac 


u  u 


uz 


<< 


I  I 

B  B 

O  £ 

I  ^ 

1  I 

Oi  B 

I  i 


ll5 


3 

il 

OZ      s  go 

o  o  ei  X  -s 
M  M  ?  .S  U  8 
B   s   §  -o  ^   g 

£  £  I  S  9  I 

i  8*  la 

■££5|aa 

5- 


1" 

< 

■o 

9 

ci 


E 

CO 


I 


i. 

o. 

3 


E  6 


^i 


1< 

^9 
9 

ly 


I 


11 

to  ZL 


I 


B 

o 
Z 


—  fM  * 


w^  «  0> 


0»  —   CM 

—  IN  IN  «N 


IN 


f^  fO  ^%  r^  r^ 

CO  fO  f^  fO  fO 


fo  ♦^  fo 

CO    CO    CO 


17322  Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


M         S. 


a 


E 


-a      w 

e  i  ell 

.e   g  e   w  E 
I  §l§-§ 

<  z  <oz 


<««  C*  CM 


2 


p 
&       § 

?.S     C     3 

b.  fftfl  o 

—   P   tn  r^ 

igJs 

£  z  2  o 


s    _ 

i  I 

1  ? 
I 

z 
5 

a 
1 


e   e 


e 
o 

t 

15 

H. 
8 
S 

^    O     V 

2   3  bu 


<N  r^  »  <0  0> 


$ 


U       crt 


u  u      u)  u  u}  u  u 


u  u  z  u  z 


UZ 


•c 

3  -      KB    ^ 

1 1 1  S  «  =5  '-'  i- 

lllllall 

III 

c  u. 


1 

J 

3 

s 
i 

a. 

_3 

1 
W 


2 


3 

9 

§ 

H 
u 

M 


9 

9 

z 


—   IN  ^   V>  00 

r«  r»  *N  <N  «N  «N 

«o  «r>  lo  ir>  «o  ir>         — 

—  —  —  —  —  —  «NCM 


—  fs  ^  «n  « 


<>l  «>l   M   «N   M  «S 


f^   O   f^ 


<N  <M  «N   CM 


Register  /Vol.  62,.;No. .«»  /  Wednesday,  April  9,  1997  V  •Nodoes 


17328 


I  1 

1  t 

1  1 


3 

i 

w 

32 


S 

•c 


a. 
o 


Vi 


1   ill 


3 
CD 

I 

■8 

S. 


11 
U   (/] 

C    S 

^*     3 

wj  6 
^9 


w  p 


■3   ^  />^ 

ii  «>  S 

<S  S  6 

.Sou  E 


-E  E 


00         —  ^         rn 


M   »   ^  « 

*  s  ■*  * 

^  ^  ^  * 

t^  ^^  c^  ^^ 

•    « 


M         8 


9 

I 

1 

I 


I 


2 
s 

w 

M 
3 

& 

r 


I 


p 
a 


s 


P         o 
o  w  8 

III 

u.  8  u. 

«»»      «^ 
?      ? 


I 


it 

> 
■o 

9 

t 


I 


I 

> 

f        1 
lis 

h| 
ill 

u  s  ^ 
Z  |Z 

Hi 

^   «■  .2 
Z  .E  (I. 


—  CM  p>  ^  5>  r- 

—  —  M  5  ».  f*> 
^  *  *  •*  *  «r> 

^^  ^^  ^^  ro  f^  f^ 

•  •    •  • 


9«         9> 
CM  ^ 


i  t 

1 1 

■5  S.  a,  9 

u  js  e  p 
SEIu 

K  «  5  cZ 

S.  O.  9    S    3 


0  •«  «rt  OS 

O^  Oy  —  O- 

■^  ■^  r^  tn 

r^  f^  f^  f^ 

•    •  • 


U 


BC  ec 


m  tc 


tiiecu 


1  1 

%  ^ 

?     1  ^ 

12  1 

a    ^  ^ 

«2      .5  -g 

lis 


9 


p 


3  -3 


0* 


n 

o  -a 

^9? 

(/)  o  z 


11 

u  p 
«  U 

I'- 

z  p 

9  9«  « 

3S  |2 
u  u  a 


I 


ll 

3   S    o 

151 

2  -  S 


«*3 


•M 

«M 

f^ 

VM 

CM  «»v 

—  » 

•" 

^* 

«» 

r* 

«>• 

iM  n 

M 

01  «»> 

0  «n 

m 

m 

«^ 

f»> 

fn 

«»>  »n 

«r   ^ 

*  * 

^  * 

«M 

CM 

«s 

r« 

r* 

c*  <s 

<N  «>• 

«s  <>l 

r4  (S 

f»> 

«^ 

f\ 

m 

r^ 

*n  «*» 

f\  m 

t^  »»» 

m  fn 

•^ 

l»l 

f\ 

«^ 

m 

»n  «n 

f»»  f»> 

1^  f»i 

f^  r*» 

^    ^^   ^9    ^    ^d 
«N   CM   M  f^  <S 

f^  c^  ^^  c^  r^ 


17324 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


e 

I 

s 

S  > 


1 


SI 

il 


u  s 
It 

<  g 

s  S 


•o 

t  s 


S 


a  s  w 
^  S  > 


00  » 


Z 
u 

3 
1 

a. 
w 

£ 


oS 
c 

J 

a. 
o 

UJ 


8- 


o 
5 


II 


u.  .t: 


t;   e 


V.  "2  -3  T3 

§  8  £« 

c  c  3 

■^  J3  -o   - 

O  u.  .=  UJ 


«N«Nfn^ffv0Or»^  — 

>o  oe  00  ee  00  ^  ^ 
<*^  ^  ^^  ^^  ^  •*  X 


2  & 

.5  £ 

a.  > 


CM  * 


u  u 


U  of 


cu  a£ 


oc  U 


[UUUUCUUUU 


e        00      .!i 

C        c        ts 

2      i  8  i 
I      ^  >< 

s  sll  ? 

J  S  -o   oo5 
Z  tj   S   £   S 

■2?  »l  eiS 


^  CO 


a 


3 


00  OO 

.e   e 
2  2 

3     3 

S  5 

.§.= 

S  iL 

oo£ 

il 

^  Z 

3    ^ 

'^^  a 

00   w 

1? 

E  S 


3 
3 

i 


«Ji 


2  " 

••      ao 


3 

22 


I 

V 

s 

•c 

.A 
a 
U. 

b 


J  < 


g     3 


is 


2  =:  00 

_    ed  C 

lO  E  i 

-5  (/)  2 


7k     00    5P   A 
■2     C     E     - 


W3 


E  S  g 
E  g| 


n    s    wi 

ill 
<  §< 

E  J  E 

CO  <  c« 


s  -  -„ 

s !  E  s 

•p  "o  —  Tj  2 

""ill 


00 


u.  Js  u  S  ' 


r»        r^t^^oooooeoe 


oe 

CM 


0*>   ^   9^   ^ 
r<  <N  r4  CM 


f%  Os 


Federal  fLe^ster  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17325 


■a  cj 

Q.U 

^      iS      -/ 


3 
«> 

E 

M 

3 
O 
U 


||S 

^  w  ^  « 
•2  u  c  a 

•OZHS 

^  a  z  5 

iflll 

■3  1  -a  "3  3 

5     ^     3     3     X 

Ji  •§  ■<»  "o  ;s 

2  £  £  .S  S 


il 

o  3 

^  .a 

s  ^ 


I 


,.  E 
3  o 
•o   o 

^  a 

C  3 
3    •» 

IS 

3    3 

SI 

2  I. 


2  5 
S  o  a 

ill 


a. 

Si's 


£S|J 


b55 

•Ml 

S.  S  5 

i  2i  ^ 
a  <s  <B 


■3  "O 

S  S 

>»  in 
If 

sl 

a.  a. 

in 
i.|8 


II 


-   o 

C  °5 

E  B 
(2  U 


is 
s-s 

E  C 

I 
II 


a 

o 


o     s 


Hi 

e 


.? 


iH    I  I 


111 

.s  -o .» 
s*  ?.a 

00  s  'o 

E  £  S 

_    u    " 


2  £  8  = 

3  2Zo 


1 

•o 
9 

w 
.A 

s 

i 

B  JC    B 
111 

o 


^  =  .s 


a 

8 

3 
•o 


I 

3 


S" 


S"    B      ^ 


a 

E 

3 

B 

8 


z 


C  .E 


loo 

s  a 
If 

o   o 
X   3 

U  TJ 

^  c 

w  8 


1 


>  M  E 


y  -B  a       a  '.e 
—  5  a  «  *  2  00 

ali|-^l" 

w  c  a*  *«  <S  «  <2 


c-a 

g  E 
E  M 
O..S 
3    > 

il 

e   o 

•  £ 

Eu 

Is 
Is 


a.  H  C  u.  <o  E  cA 


00  e   & 
E  S  < 

-J  X 

sag 

E  E  Z 


t*  2i  r^  2" 

•♦  ^  «n  <<» 

f^  f^  t^  f^ 

•    •    •  • 


*  r*  •n  <0  0» 


ir>  v%  ¥^  in  «r> 
f^  t^  t^  t^  fo 


9> 


u      u 


uz 


u  u  u  u  z 


2? 

II 

fi 

^? 
-I 

a  E 
11 

?^ 

5? 

ee.E 
S2 


•c 

3 

I 

3 

s 

2 


a 

2 

3 

■o 
c 


■V 

fS 

^m 

Ol 

—  r*  en  *  «n 
»  »  9>  »  »  9v 

^*  "^ 

«S 

■t^  »n 

«n 

—  « 

^» 

w^  •.■ 

VM 

^m 

MH  W 

VM 

CM  n  ot 

«S  M  CM  (S  CM  fM 

tr%   m 

r^  ft 

r^ 

fO 

l*>     f*i 

cn 

fo  »»> 

ro  fn 

f*> 

fn 

«n  «^ 

r»» 

«n  f»» 

«*»  r»> 

f*» 

m 

f»>  f»» 

»^ 

fn  en  «»» 

*»l  ft 
en  en 


17326  Fedral  Regater  /  Vol.  62,  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


rill 


9> 


«"•  —       9\        9^  g\ 
«e  M        «n        «^  «-> 


5.2  5 


1 


ss 


s 

3 

>5 

(Z 

s 

•s     i 

ll| 

■s  ^  u. 


■§. 


o  Si 


S      «      «^ 

«r»        in        ♦ 


en        ^ 


00 


U  U 


•  mz 


u 


It 

I? 

|l 
-I 


f 


8 

t 

S 


g-s     -a 
i  9  o.g  .. 
5  a  5  S  ^ 


11 

5  « 


illai 

l|s|s 


E 

o 
U 
•o 
^  _ 

0*  c 


i    I 

.E  c 
00  c  B  2 

11:11 

Ills 

o2<  I 

<  i  =  ^§ 

t  E  —  »  2 

5  S  s  £  **= 

>  of 


e 
•C 


5 

2 

c 
u 

E 

Q. 


U 


w 
i 

o 

ffl 

c 
a 

s 


E 
E 
o 
O 

s 


s 

u 

s 

8 

u 

I 
S 

=  =2 


00 

e 

r 

3 


£  2  X  u. 


U  -2 
00  ? 
.E   u 

Ts  «0 

w  a: 


3 

s 

2 


a  3 

*  s 


a 


3 

9 

2 


E  _ 

a.l 

S(? 


3  iS    C 
«    3    C 

<^  s  I 

fj2 

2.E3 
•S  o  3 

M 
«> 

2 


H 
00 

c 
c 

3 

o 

a 

2 

I 


♦  in        9> 


w» 

M 

^ 

» 

-* 

* 

r»» 

«*» 

»n 

^n 

«^ 

en 

m 

f»» 

tn 

Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9.  1997  i  Notices 


17327 


z 
6 

it 

e 

'£ 
2 


o 

» 

S 
w 

2 


I 

S 

o 

w 


s 


1 

X 

5 

a 
o 


o 

s 

•r 

> 
■c 
Q 


U 
u 

Z 

e 
w 

E 

CL 


1  t 

c«       tS" 


w 

e 


.1    S 

CL 
CL 
3 
CO 

s 


§■ 


3 
TS 


& 

s 

o 


ill 

V)  3  M 


S 

2 


00 

c 

1 

u 

w 
O 

ea 
e 

1 

JO 
3 


U 

8 

I  - 

s  ^ 

^     -'?^ 
e     11 

o       2  S 

^§.8! 
2     g; 

•         • 


1 


III! 

(d  b.  U  O 


^  fn  m  « 
m  M  «*»  en 
«n  m  «r>  m 

^^  r^  ^^  ro 

• 


s 

X 

f 


& 


u  of 


ll 

2u: 


w      u 


b)       U 


u 


00  ^ 
—  C/J 


o 

< 

—  VI  f^ 

•H        e 

ll  I 

2*-     -o 

ri  ooS  M 

8ti   B  _   c 
w   C   S   C 
H  ^r   3   6   3 

.S  -3  <2  2>«a 

S  i.i§  S 
2cS-2o2 


oc 

lu  u      u  oe 

9 

0.                1 

» 

-^    ?! 

f 

s     g-s 

anufacturing 
facturing 
pment  Manufactu 

Manufacturing 
g  Pump  Manufac 
1  Manufacturing 
rway  Manufactu 
Equipment  Man 

rpose  Machinery  M 
Compressor  Manu 
and  Pumping  Equi 

d  Gas  Compressor 
ring  and  Dispensin 
fandling  Equipmen 
or  and  Moving  Stai 
yor  and  Conveying 

£|e 

b      U      ^      Al      S 

S  E*^ 

<  2  1  u  u 

|£ 

2 

a 


o 

B 
O 

2 
•o 
S 

Vi 
'S 

X 

«f 

§0. 

00 -c 
.E  2 

w  Si 

>  tS 

c  i 

H   S 

1^ 
O  CO 


(O 


I 

S3 


111' 
H  J!  e-  g 

s 

II 


III 


*n  ^        «r>        ^        00 
«r»  v>        v*        irt        <r*  »o 

f^  m        f^        ^^        m  m 


«« 

« 

« 

«»» 

»*> 

•^ 

en 

f^ 

f»» 

*^ 

»»» 

1^ 

»  »  » 

f^  f^  CO 
fo  fo  f^ 
CO  CO   CO 


M  fo  —  r* 
—  —  M  rsi  n 

^  ^  ^  ^  ^ 

CO  CO  CO  CO  CO 
CO  CO  ^^  CO  CO 
CO  CO  CO  CO  CO 


9> 


s;    s;s; 


17328 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


«n  r-  i>-(  ^  ^ 
>e  <e  »  »  ^ 


8: 


O 

u 

Z 

s 

E 


O    O 


>   s 


11 

o  u 


—  «N  <n  r- 
r^  r*  r>-  r«- 


f^  ♦^  f^  f^ 


'I 


■o 


^  s 

2p 


2 


I  t 


2.       - 


3 

s 

g 

E 
0. 

'5 


og- 


■o  •=  -c 

S  S.ii 

5  1. 1 

ij  E  g 

U  (3  u 


i    3 

ii         § 

IJ 

•0    _      • 

H  E.S 

111 
III 

u  o  o 

u   u  K 

(-  -o  > 

■o   S  ^ 

i  i  s 


s  "^   e   u   := 


I 

Q. 


E 

82 

"g 

rf  .s- 
If 


e   u 
If 

3    " 


(?U 


e 
3 

E 


E 

Q. 

'5 

s 

8 


S 

o 

3 
< 

o 
.e 

3 
O 
Z 


—  «»>  ^  ^  — 

\0  >c  r^  ^  «r> 

«.  <C  «  >«  « 

^^  r^  r^  f^  f^ 


I 
1 

a  "S  2  c 
2  I  I  s-  S 

§  ?  .8  g  S 

«  g  i  «  ^ 

lU  £  M  u  u 

—  {M  <»  «0  «C 

r-  r-  r»  ««-  «^ 

<o  >o  <c  >o  <o 

f^    ^^    f^    f^    f^ 


5 


tti  m  m  1.1  ft! 


w  u  u)  ee 


u      u 


u  u  u  u  u 


9 
i 

S    ?! 

mi 

M    g    O.U) 
S    C    3    '- 

fil 

E  8>  ■ 

I  III 

■S       E  S 
<      v>  2 


e 
•c 


.    I        I 


g. 

E 
o 
O 
_o 

'c 

8 

u 


9 

-E  w 

2  •> 


.E  3 


5 


3 

3 

s 


I  "8 

-p  a£ 
a  "o 
9 


£    M 

C    c 

i| 

O    I. 
r    O 


oQ  a  ^  « 
3  e  8-  S 


M    3 


o 

c 

3 

■o 
e 


-=  i  u  0.  c?b 


U  a: 

u 

«  8 


5«        *^  ^  «rt  ■«  t^        OK 


—  n  f^  o^ 


^  f^  rn  f*i  r^  f^  f'v 


c< 

»>      — 

c< 

«N  «n  m  ^ 
*  *  •♦  * 

^ 

«*» 

•*>  0  »n  r»» 

—  M  f^  » 


5     55555 


r^  fO  f^  f^  f^ 


Federal  Register  /  Vol.  62.  Na  68  /  Wednesday,  April  9,  1997  /  Notices 


17329 


I 

< 

f 

9 

H 


i 


«•  M 


I 


Q 


ja<  g  » 

^      II 
^  E-5> 

<  u  JE  o. 


C 

_<» 

'> 

ea 

§ 

U 

9 

s 

'5 
lb 

eo 

e 


I 


.5 
I"? 

^     .  E 

=  -  c  a-2 


!j  u  a  E 
>  s  8  § 


•♦  «rt  >e  ^  vt 

«S  «N  d  *  ^ 

00  00  00  00  00 

^^  ^O  f^  r^  ^^ 


«0   0> 


r»  CM 


Ul  Z 


ai 


u      u 


a 


u]  oe 


XI) 


3 

9 

1 

1 

u 

JB* 


8 

2S 


c 
o 
W 

9 


II 

^  i 


*         «A         xC 


17330  Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


i 


§ 

-J 
u 

'S 


•    •         • 


s. 


X 

r  § 

a  c  (J 

u 


s 
§ 

c 

o 

u 

2 


3 
O 

S  «  K 

U   3  Z 


5  I 

§> 


o. 
o. 

< 

g  ^ 

Z  E 


9  — > 
O  S 

.y  ■ 


zz 


(U 


U        CD 


U 


U  U       U]  of 


-a 

"m  a, 

t  s 

1  I 

u  e 

I  1 

■?  I 


1 


«*    s 
s    I 


2     "5  - 


i 

c: 
o 

(A 

i 

K 
u 

So. 
00°  E 

i|| 

o  ^ 
_v->  OS 
,5  ■»  -a 

.  8  5i 
^  s"! 

M  a.  a 


■g 


a* 
e 

s 

u 

of 

-a 

a 

2- 

■o  e 

s§ 

e  3 

srs 


o   c  -a  <S  "t 


Su  e  3  .u 
._  E  a  5  ia 
■S..9--0 

O.    3   ~ 

< 


s 

3  -a 

u. 


*>  .s  a 

i.-S,"'  ao:2 


u 


3|° 

Iti 


■a  a 
Sac 

60 


=  Si 

c  2 
3  o 

eo  3    3 
ceo 

lis 

3     5     M 

:s  §:i 


,c 

3 


s 

V 

I 

o 
I 

ll 

52 

ao 

i 

Si 


V) 


o 
X 


Is 

ll 


c  .a 

'C  — 

3 


Q,   k 

8  o  OS 

S  "o  2 
;s  "5  o 

0.-C  £ 

fs  « 

<     3    3 
k.    O    O 

.2. 11 


<2  S 

I" 

e  .5 

-^ 

U  o 

|1 

|l  = 
3  2i« 

s  ^1 

IE  X  O 


i 

M 
I 

H 
on  ^ 

3   <S   "■' 

<M  S  9 

e  5  c  .E 
E  =»  •?  ^ 


5- 8  1^1 


I" 

u 


2 

—  fM  M 

_  - 

rs 

<S  «N  <N 

^    00 

— 

fM  CM  «N 

>rt  >n  ir\ 
fo  fn  m 

«S  fM  <N 

'r\  vt  <r\ 

«*^  f^  m 
in  «r»  <r4 
»^  <*»  m 

Eederal  Register  /  Voi.  62,  No.  ee  /  Wedne^ay.  April  9.  1997W  Notices 


rvraai 


8 

o 


-      5  8 


I 

1 


g 

s 


s 

1 


-I 

ffi  00 

H 

2  I 

c/i  a. 


z  ^ 

_      ««.  o 

O  O    w 

.s     .sl 

3  3    If 

*>   ^^    <«    O 

S  °  9.g 

g.E  ?* 


8 
I- 

E    3 

§   g 

O  Z 


z 
•r 

3 


a 

u 

s 

I 

a. 
H. 

ie  ■ 

O 

II 


e 


IS 


8 

8 
1 

CD 

k 
u 


•g-g^-g 

>>  s^> 
s  s  .a  2 

o  o  -S  o 


—  rt  o>  — 

<0  >0  'lO  «o 
r^  f^  ^  *** 


1^ 


1^  ««- 


r»  r- 


u      u 


u  u 


U  (ll 


U  flf 


zz 


c 
X 
a 

I 

3 

s 

I 

e 
w 

o 

S 

o 
o 


9 


?l      I 


U    3    >.-C 

--  S  J5  - 


«> 

e 
u) 

■o 

s 

c 
o 


J!        8 


is 

E3 

b    3 


X  a 
III 

111 

i  ?^  E 

.«  u  1  8  ? 
*  =  i  ?  1 
-Mil 


=  s 
<s 


it 

U 

n 

lu- 
ll § 
«)   V   2 

ell 

O  .2  2 

S    w    u 

"   o   c 

III 

O  <  U 


3  <S 


E  S 

3    '^ 

?.- 

B> 

X  S 

o 


JS    3 

SI 

sf 

00   u 

1? 

""I 

o 


C<«         r»>         ■* 


r*> 

^ 

—  «N 

^M 

o> 

—  <M 

^m 

«N 

<N 

c^  (*\   f^  O^ 
0«  OS  Ov  0» 

«*» 

•^  OS 

9s  Ov  0>  0> 

Os 

Os 

«r> 

«n  «r> 

m  «o  «n  «r> 

«r> 

m 

m  «n  «r>  m 

en 

f»»  f»» 

PO  r^  r^  CO 

ro 

»»> 

t»>  m  »*>  f^ 

c*» 

«^  m 

fO  c^  fO  p^ 

m 

«^ 

«*»»»>  en  fn 

s: 


>o  «  <o 


«  <o 


«»       —  — 

—  «N   «M  C>l 

^  >o  so  >o 


^^  f^  ^^       ^^  ^^       f^  f^  ^^  c^ 


17332  Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9.  1997  /  Notiqes 


1 


S  8  5 1  fi 

—  e  ~  s  O 

B  I  85-8 

H  S  H  H  := 

»n  »o  n  »> 

—  —  o*  <^ 
i~-  i~  r^  r» 

f^    f^    f^    ^^ 


a  ui  ec 


ill 


U  fifi 


u 


§ 


I 


S 

.E  c  .. 

■2  2  1- 
^  S  § 

|si 

&  g   w 

g  i  c 

1=  =  ^: 

15  2  5 

H  2  H 


w 

_c 

'm 

e 

UJ 

i 

e  e 
I? 

u  LU 

<S  o 
3   e 

5  s 

2  a 

go 


>  '3 


I 


w 

E 


a 
> 

s 

^r 

•o 

.k 

u 

s 

so 

1 

1 

c 

a. 

» 

06 

c 

U 

1 

so 

c 
u 

s 

CL 

TJ 

"iS 

c 

S3 

s 

o 

TS 

ea 

.£ 

» 

o. 

e 

u 

& 

3 

UJ 

JJ 

I 


i  iJ 

3    U 

2  S 

1.5 


■5        U    «  C 


H  3  S  5  .1 


-c  r^  <s 

^  s  S 

S2S 

o 

2 


u  2o 


S  S 
2Z 


—  a 

.J  2- 
ii  o  S 
3  2  E 

a  6  S- 

ll  ^ 

>  O  u 


o  .5 


a 

E 


u  so  u  eo 
o  e   o   £ 

:e  i:H  3 

2121 

o  a  o  a 


M 


3 

<M 

£  a 
52 

eo 

c 

3     £ 

Ml 

p    ">    ^ 

2-go 
w  >  j£ 

■xo> 

>Jt 

2  S2 
26 


00 


«N   m   ^ 


CM  <N   <>l 

«  <o  >o 


_  —  rl  —    M 

•2  "S        '2        'S        "^        »»>  «n 
<o  >o       >o       >o       ^       >o  >C 


<c 

1^  Os  OS 

9^ 

fO 

rO     f*^     f^ 

m 

« 

>0  vo  vO 

« 

m 

m  f»»  m 

r»» 

*»» 

m  «n  m 

m 

Federal  Register  /  VoL  62.  Na  68,  /  Wednesday,  April  9,  4997  /  Notices 


17333 


I 


X 

«> 

\^ 

Z. 

«r 
e 
«> 

E 
ft 

lU 

c  a  -o 

ujo.  2 

e  e  2? 
<  <  <  « 


a     5 


3 
e 
,0 
"K 

1 

s 

St 

>s 

h 

si 


>« 

3 
< 

s 

i 

CL. 

"3 

'.e 
u 

> 

o. 

ft  s 


I 


o 
00 


I       -2 

i     s 
.£  ir 


2 
« 
1 


s: 


—  ■*  00 

r*  «N  <s 
r^  r-  t- 

^^   C^    ^^ 

# 


2  2 

3  "2 
"3  '5 
O  O 

« \S 


I2 

a.'o 

13 


Si 


•5  § 


o  s 
U  E 


e 
o 

.la 

-S  E 

II 


1^ 


a  5 

^M 

2  is 
■5  '3 

a  OQ 
-I 

CO  CO 


Ul  U)  0£        U  U 


U 


u  a£ 


I 


.£  -o 

91S  s 


a* 
0*  e 
S  'C 

2g| 
g.ll 


«o  o  -5  -3  2  8-  >. 

afflfflffl  g^l  g 

<8^  s-a  »H  § 
*  Sz S  Sw^ 

"O  ^CA  CO  >  V  2 
a,  CO  S  O 

CO  O 


a 


I 

i*  c 

o   C 

ic  2 

li 
II 

II 

2u 


2 


I 

3 

a 

2 

3 

1 

CL 


a 

1 


2S22S 

33 

3 

c^  f^  c^  r^  c^ 

^^   •^   Q^    ^^   ^^   ^0    ^^ 

^^  f^  f^  f^  f^  f^  r^ 
^^  f^  f^  f^  f^  f^  ^^ 


17334 


Federal  Regigter  /  Vol.  62,  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


•s 

E 

2 
-E 

a 

3 
E 

'3 
U. 

1 

w 


•o 

s 

8 
1 

s-2 

f  5 


6 


S   ii 

n 

I! 


li  il 


»f  «* 

M  e 

^      u.  o 
2       J  J2 

x»  S  2  a.  «^ 

£  ^  (2  .2  .2 


U    O 

P. 
il 

ill 


2*         c^  <rt  <S         —         (N         ^  »         —         <j 

E:     5'*i'^     ^     ^     « ^      5?     w^ 


•I  IN 


CM 

OS 


eo 

e 


0. 


3 
*^ 
X 

vz 

■o 

i 


'.  X 

u 

if 

w 

s 

eo 

_e 

|> 


•§       I 


2  2  * 

(2  5  i 

8  8^ 
E£  2 

OO  8 

ill 


X     X 


o 


1^ 


s 


C 
u 

S  i 

if 


c/> 


.i"S 


mi  i 


^.1 


3 
*« 
X 

o 
*•« 
c«    _ 

■o  2 
S  i; 

1.2 


2  8 

E  i 


iE 

u.  ^ 
S   u 


3 

1 

O. 


W     «   -rj 
U     O     X 

£e| 

o  o  ^ 


J  € 

ill 
III 

a  z  li. 


ui 


U)  u 


u 


U  Z        CD7 


i  g 

^  i 

^  I 

3  3 

.s  o 

E  <-> 

ii:  S 

1  ^ 

-  u 


M 

e 


s 


S  2^ 


II 

II 

§1 


Sjt 


3 


(I. 

"3 


S         eo 


1 


o 
Z 


-o 
Z 

1 
1  » 

n 

o   ■ 
Z  Z 


3    ^ 


R  -  =  2 


f^      f^      f^      f^  f^      f^ 


Federal  Register  /  Vol  62.  Na  68  /  Wednesday,  April  9,  1997  /  Notices 


17335 


Ui 


—      o> 


9.  ~  0>  »  rt         ro  — 
^     ■♦  M  0»  ••         ■*  »r> 


M 


ee 


% 


5u 


Id 

Z 

•ft  i 

E  C 
S  u 


lis 


'Jos 
ll 


s-8-3  a| 


-  -       o>  *       ^  *  o> 


9>  0« 

•    •  -  •         • 


8 

u 

& 

S 

« 

1 
f 

i 

> 

n 

•,2--. 

ill 

CO   g'l 

•o  H  E 

=  E  u 
a  a  X 


U 


U  0( 


bJ 


u  u. 


ui      u  e£ 


u  o£ 


-c 


00 
e 


.1 


ill 
III 


I 

3  3 

s    s 

E 


QiCO    M 


1 1  s  .1  ^ 

2  E  =» 


eo  _ 


Ob 
3 
CO 


1     8 
1     * 


e 
•c 

3 


3 

9 

3'§ 

-I 

l\ 

ll 

o 

E 


3   . 
I- 

QO 


S 

s 

S 


VI 


=  1 


I 

3 

s 


I. 

O 

111 
111 

O 


^  9.  »  Z  Z  Z 

f^  to  9>  9«  0>  9>  » 

C^  fO    C^    C^    C^    C^    €^ 

f^  f^    fO   C^    f^    f^    f^ 


>  o« 


"^  ^  ^  ^ 

fO  f^  f^  r^ 
f^  ^^  ^^  ^^ 


f^  f^  ^^  f^      f^  c^  f^ 
f^  f^  f^  f^      f^  fo  f^ 


17336 


Federal  Regigter  /  Vol.  62,  No.  66  /  Wednesday.  April  9.  1997  /  Notices 


1 


I 

> 
& 

M 

e 


I       1 


-I 

e  E 

ill 

^5 


i 


3 


•r 

^  CL 

M  O 

I  I 

c  c       a 

'I 
ll  I 

CD  jC  T>  JC 

hit 


ha 

3 

o 


a|  e  5  g 

bu  n  CD  z  ^ 


s 

3 


^  8 
ll 

^1 

u  C 
5.-S 

u  3  <i: 

z-g-g 

«f  "■  "O 

sill 

■a  -9  3  a 
§  S  S  ^ 


r»-        «o        «rt«nos        <rt  m  \o  r»\  9,  9>        o^Oson 


t  ^ 


X 

w 

IS 

£  a. 
>  » 

o"g 
2  S 


Vi 


a. 


1  = 


m        X 


II    1 


II 

E 


.9  E 
>  S 
2  g 
S  I 

P 


cio       « a.       p.  M 
J2      Mji       8S 


|> 


8-g     > 


o  o 


o  o 


til 
3   <S 


o  o 
in  m 


11 

o  3 

Is 
!i| 

« 
>«  c 

i  ^ 

J  8 


11 


» s 

I    i 

c  a 

«>  c 
■a  «» 

E 
•g 

11 

s^ 

I  8 

■  «    an 

.SI 


5  c 


X 


^2-S 
■a  S.9 


,18 
»  •  •> 


E.E  S 


•g 

E 

o 
-  t 

|o 
gz 

i  » 


■S.2  «  g 


E  *  E  .S 


ii 


c 


■5   c 


€00 


t>.      (A 

s  § 

of  U 


o 


o      00 


u  uj  uj       (13  ui  ec 


u  a£ 


tii  ec      ecui 


cc  ec 


Hi  oC 


ll 

3s 


3   S 


K  < 


I 


•8 


?1 


rj  5  _    —  C*  «n         ^ 


—  IN 


^  —  r<  IM  «M  m  r^ 


t»»  »> 


Federal  Reg»ter  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17337 


s 

c 

5 

u 

8 
S  u 


S 

I 

e 


>  .S       ^ 


Z  eu 


3 
CO 

■o 

s 


a. 

'3 

s 


I 

£ 


00  On 

_         55 

w^  m  «rt        lA  <rt  «r>  v% 


f»>  ^  «n        <0  r^ 

555     55 


O  O 


S 


o  o 


o 


•e 
o 


<»  «n  «n 

M   00  00 

O  O  O 

»n  «r>  ws 

•  • 


u)  u  fi£      u  e£ 


u  otf 


(d  U 


U        U 


u  e£      u      u      u 


Ok 

o. 

3 
CO 

s 

6 

E 
a. 

*5 

-a 
I 

E 


s 


I  g 


a. 

3 
CO 

s 


3 


a. 


fg-E 


I 

o. 


•o     .a 

S    •& 

■5  2  2 
e  u  M 

.2  a  2 

8^ 
a.  > 


5?jB  26  S^ 

e  o  c  o  u  ^ 


o  B 

lal 

E-5  2 

"Is 


%. 

3 
CO 

5 

S 

E 

o. 

ll 

-a  S 

SI 


o 

.c 


o. 

3 
CO 

s 


1 


iS8 
-'2 

=8i 
2^ 


c 

ll 

11 

J  e 

a  a. 


B\ 


C 

•a  c 

2  I 

1  I 

^  I 

ii  £  o 

PO-o 
S  -o  g 

»■  S- 
si  s 

2,5  s 

|8| 

ill 


3 
(O 


e 
•C 


11 

H.2 


I 


-a 


•=  'C 


is  u       i: 


u  5 


u 


<0  9> 


—  <S  — 

«r»  »n  «r>  <o  >0 


r«  f«*  M  «s  «s 


«N 


0>  ■—  «N  »>n 


— •  CM  c*l 


17338 


Federal  Register  /  Vol.  62,  Na  68  /  Wednesday,  April  9,  1997  /  Notices 


I 


f 


II 


?  lit 

m  H  cA  •!; 

—  r*  «n  ■♦ 

s  sss 


s 

x 

3 

s 

'3 


S 

If 


•c 

CL. 

I 

aa 

E 

O 


E 


8 

u. 


«r»        •o  «n 


«r»  «n  <r> 


U 


U        W  U)  w 


U  Ci£        W 


(d 


WW      w      wwwwwwaew 


I 

t 


3 
CO 


J     5. 

I! 

s    ^  J 


s 

CO 


e 


i  1 


5 


i 
I 


e 
a 

o 


o 

1 

a. 

1 

9  -a  S 

««  a  2 

■o  5  «« 

So    w 
JC    3 


o 

e 

3 

Q 


3 

s 


»>    • 

4  V     U 


III* 


a 

e 


I 

a 


e  Je 
O  g 

h 

n 

o 
Z 

o  «■ 


b  o  ^ 

rill 

U  U.  S  bu 


^ 

«S  t^  * 

S^ 

•-  »>« 

OS  O. 

0>  9>  0> 

(N  (><  (S  r4 

«N  «S 

f»l  CI  <N 

p* 

IN  «S  <S  «M 

rrt  «»         -"C>lr»»*«n<Or» 


r*  M 


p*f<*^>l«>^<^^c<l«^l«NP^«>l 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices  17339 


S     ^ 


a         8 


u 


m 


00 


£  IS  £ 
S  >  5 


M 

O  u  u. 


V) 

CO 

5 


o 
u. 


CQ 

s 

is 

u 

ea 


O 

u 

2 

u 

3 


■o 


< 


u 

1 

w 
U 


E 

3 
u 


X 


^ 


C  3     m 

S        S.E 

ml  g-o 
-Ef  E  S 

-3   H   3  «> 
j>  E  j>  c 

M  «   «  S 
O.    ti  Ou  CO 


> 

O 

u 

< 
•8 


8 

e 

1 

i 


CQ  > 


£• 
^ 


X 


3 

CO 


§■1 

2  * 

S  8 


I 
E^ 

as 
i    II 


s 


-A. 


u 
u 

X 

w 


§.« 


:2        «        8   t 
11 


„-co  = 


e  8 

u 


Ck. 
Ck. 
3 
CO 


-S  *=  o  5 


E  ffi  u. 


■«  .2 
o 


>  ^ 

a.  E 


s  8 

CO    g 

>     (A 

a  o 
-21 

0.  z 


el 

£= 
e  c 

II 


c 

I 


Z 


jj  ji  >   2 


>  >       s 

00        H 


•5-S.2 


S  s  o 

I  8  3 

Z  CO  < 


58 


r»>  ^  0» 
«n  lo  m 


—  «s 

00  ee 


— -S  S  P  ^S 


W       W  WW       w       u 


u 


w  w 


WSt] 


w  a£ 


u  u 


w      www 


M 

e 
o 

CO 

3 


e 


S         «         I- 

Sn       £      Ji 


o 


w 

u 

X 

u 

S" 

u 

il 

Ou  ^ 
T>    «« 

■   e 
E'E 

3     C 
U     u 

IS; 

£  5 


s 

> 
w 
OQ 


8. a 
<•« 

:r   o 
"«  Q  > 

^  5 


S  wos 


^8 

OQ 


o 
^1 

OQ  ^ 

M 

-g  O  .!i 
ja  iJ   ? 

■O    3    D. 
^    8  CO 


1^ 


11  g 


9 

Z 

j< 

s 

8 

?> 

b 

-i 

3 

li 

z 

Qu 

• 

0 

g 

aaji. 

1 


aS 


D. 
3 
V) 

s 


s 

.0 
o 
H 

ell 

J  jo  .E 

l(2£ 


o 

z 

B 

3 

e 
o 
Z 
« 
3 
o 


O 


M 

a  s 


e 

1 

u 

ie 

V 

> 
o 

l«l 


o 


> 


«  «  o  ^  s 

*  s  •£  _  " 

S3  S  '-  2  11. 

Z  3  ts  b:  S 


u   a  S        o   u 

111 


Zoo 


a. 
« 

s    > 
^  o 

E 

o 


OS 

—  r*  o>   — 

OS    — 

CM 

—  IN 

^^ 

IN  1^ 

5: 

m 

m  v%--w  >o  \o 

»  r-  r» 

r* 

00  00  eo  OS 

0^ 

OS  OS 

M 

rM 

IN  oi  n  p*  «s 

r»  IN  IN 

IN 

IN  <N  IN  IN 

IN 

IN  »N 

p< 

«>t 

IN  -IN  IN 

IN 

IN  IN  IN  IN 

r4 

IN  IN 

•n 

■♦ 

^-*  ^ 

^ 

'•■■<»  ^  ♦ 

^ 

■*  V» 

S  o. 

IN  IN 
IN  IN 


8J     :? 


IN 


—   IN  ^ 

—  IN  —   IN   IN   IN  IN 

—  —   —   INININISININ 


17340 


Fsderal  Ragistsr  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


§  1 
o  2 
2      S 


1       3 
t      2 

i    » 


w 

2 


E 

3 


1     s 

a     o 

.2  CO 
•5.^  S 

"o  -a    > 

•=  a  «j 

S  ■>  .2  ■ 

o  2  -g 


3 
^  Si 

1^ 

I  2 
8-S 

s;  ^ 

^  s 

■5-5 

H 

(/)  c 

O     3 


u 

e 


1  f"S 


3 

■o 

§ 

12 


o 

C/3 

>. 

'5. 

3 
Vi 
u 

E 

o 
X 

"O 


i  5f  S 


O    O    ii 

"2  3  - 

e  <  H 


5  2 

W     3 

E  < 


11 
II 

M 

■S«2 

«  E 
>  2 

^^  ex 

u  '-' 
o    «> 

a  a 

3    3 

EE 

3     3 
U.  U. 


c*  — 
o  r* 


a 
a 

'> 

•o 
8 

CO 

e 
'C 
w 
> 
o 
u 


a 
«> 


^      2 


(/) 


BO 

c 


O    w   6 
X  E  iZ 


S 

3 
U 

•o 

s 

S 

•o 

M 
t 

o 

CO 


CL 

■a 

s 

e 

3 

u 


g| 

*>  S  c 

III 


o. 
o 


Si 


■O     u 

.S  3 

e^  5 

W3  yi  •§ 

M     M      «> 

e  c   S 

3     3    * 

*>  it  a 

£  esi 

O    O    c 

X  X   o 

8  8  S 
III 

zi  E 


«*>        ^         ^  ^ 


2  o)  « 
<«  I.  2 

s  8  a 

I  £:£ 


«  E 

?  § 

o  .2 

E  c 
u  8" 

<n*  O 


o 
u 

z 


2  & 
^55 


.2  2. 
U   c 


C/5  "5. 

a.  ? 
w  .E 


S  2 
<  i 

2  I 

5| 

i| 

X  :e 


!2  S  =5  .1  §  I 

■s<>  8  5  ". 


.i:  "o 

•a  2 

•^     flB 

2  8 

.2?  .« 


3 
<S 

u 

u 

u 


a 

o 


u 
u 


2  .2        S 


:=        U 


u 

E 

3 

M 

e 
o 
U 

•o 


5   -    <« 

a  8  ? 

W.    ro   ■- 

•2.H  3 

E  wi 


S    00 

e   c 

.22 

8-S 


r      2  5. 

5.2 
2  8 


u 

z 


i.i 

O  H 

ill 
ill 


O    i> 

—  c 
"3  .2 
u  .2 

(A    — 

Is 

U    o 

p 


» 

o 

li 

**-  E 
o  o. 
8  5 

I? 

o  «> 


1^ 

S.2I 
a  5  s 
we  2 
•s  2.2 

t  3  > 
§•02 


«N  »>  ro 
«N  *>  <S 
r^  ^  >0 


ON 


CM 

_    <o 


in 


2 

o 


2  ^ 

e   C 

^  o 
EO 

-I 

o 
X 


I 

e  ^ 

c  o 

O  "O 

X  e 


— »  C4  04  r4 


.M 

»  o> 

» 

^m    «-« 

M      f<« 

«s  «s 

C4 

•M        *i«       WM 

r«»  n 

M  C< 

r« 

55 

^  ^ 
*  »» 

5 

5555 

s 


5 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17341 


K  u  u 


—  0>  f^  ir>  <*i 

<N  —  <N  tS  O 

m  <n  ir>  in  «n 

•  •  •  • 


o 
m 


o 


in 


r~  —  «n 
o  «N  «s 
m        «n        «n 


00         \0        O-  9- 
O         <S         —  — 


s  s 

2I 


trt        Ti        >rt 


U 


Z  o£      u  (t 


6 
I 


0. 

0. 

M     3 

!>   C/) 

0  "O 

•55  S  ^ 

»>  <s  £ 

W     C     0 

115 

1 

Sffi 

2 

S 

graph 
irden 
Supp 

0 
55 

•3 
1 

1^1 

1 

2    00 

o.  S  -s 

a 

a 

0   c 

and 
rial  1 
Bteri 

^ 

■« 

2  's 

a  oQ 

f.a^ 

U 

s 

S^.£ 

g 

.£ 

II 

0  ?2 

X 

£ 

X  0 

"5  5 

:=  a 

3 

CQ 

2 

o 

c« 


C  C/5 

«.   c 
c    w 


i 

E 

CL 

Q. 

3 

3 

3 

UJ 

h. 

e 
w 

Sf 

■0 

0 

^ 

0. 

0 

1 

s 

3 

e 
i 

0 

2 

CD  g.,5  2  g  i'S 
2  8  5"  2  o  1  « 


C/} 


ro  ^ 


^   •<»• 

't   ■* 


—  JN  — 

—   —  —   «N   CM 

m  m  m        m  m  m 


17^2  Federal  Register  /  Vol.  62,  No.  ^  I  Wednesday.  April  9.  •I'SBI^/' Notices 


3-5       M 


s 


i 

■  w 

o 

3 


<0  «  S        «r»        IN 
•♦  *  *       *       » 


|w  «  go 

-Itp 


Is: 


5 

J  "I  J 

« ^  1 .« I 
IS 


VOW 
«^  W  «« 

sill 

O  O  O  « 


«n  *  m 
m  •«  v% 

•    •    • 


0  O  .2 

"  S  *  ^  —  r^  S 

^9  ^3  ^^  ^9  ^  ^9  ^O 

«o  «n  «r>  «r>  «n  m  <n 

•  •  •    • 


U) 


Bf  u)  a: 


u 


U  Z 


z  z 


a£  u)  ui  u  z 


S 
% 


S 

■g 
iZ 


.t;  u  m  u  < 
u.  O 


••  S  M 

III 

lis 

_-eQ  a 

w        .c 
u       5 

CO        « 
u 

X 


M       M       M> 

««    2     ^s 

en  iS;    ir 


3 


00  c« 


ge   e   o 
u   S   rf 

8 


li  < 


c 
o 

.2  3  g 
-•(/)'- 
2  u  o 

11° 


w 
u 

e 
_«f 

'e 
w 

> 
e 
o 

0  « 

5        § 

1  I 


r* 

r^ 

0^ 

»  9>  S 

«N 

«N 

CM 

(N  «N  «N 

>n 

>n 

<0 

«n  «n  <n 

mm         —  —  — 
<n  <n  >o  <0  «  'O 


f^  ^  9^   ^ 
>0  vO  >o  ^ 


t~  r~  r«- 
^  ^  ^ 


—  CM  r^  *  •« 

00    00   00    00   00    00   00 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17343 


3      /-^ 

I   ^ 
I  t 


CO 

< 
S 


73 

1 

■o 


1    I 
I    I 

u 

s     » 
8      < 

111 

OS  fS 


o      5 


o 

V5 


M 

E 

u 

.c 
eo 

3 

o 
u 

z 


o 

(A 

1 

o 


w 


V) 


sl,3 


« 


1'^ 

n 

»    3 

S.2, 

^^  "^  en 
U    E    g. 

www 
«*   2  "tj 

E  E.^<« 
^  ?ffl  " 

^  ii  w  g 

,i:  ^  .E  >> 


§ 


s 


1 1  >; 


C/3 


a  ■> '«:  -g 
&I  8.'§ 


fs  8-1 


M 

«< 

m 
E 

■3 

us 
a  _ 

w  2 

M    M 

2I 

b« 
|§ 

3  5  2 

S|| 
lie 

^z  S 

y    C    U 

Q  CO  2 


M 


I 

CO 

f' 

8 

S   u 

to       41 

2  I  S 
[O  u  .p 

,  B  8 

CO  Z  0^ 


CO 


§ 


o»  a\ 


s: 


—  ir>  •» 
^  •»  — 
»>  ff>  I-- 


9>  « 


«N  ^^  •« 
^  *  «*> 
»  5k  «^ 


■g 
§ 


^  ^  ^  f*> 

m         ^  ro         ro 

«rt        «rt        art        «n 


1 

•g 

^  -      _ 

5     f 

u      5 
"z     .a 

.^    4 
1    I 

C  _  CO 

e|8 
2..20 

i2  >  -o 
•51   S 

III 

e  g-S 


C«       e>       Pi 

»    s    = 


UJ 


Ui 


Hi  U         tii 


u)  u)  u 


u 


u 


I 

M 

1 

o 
b 

I 


,§ 


u 

00  >. 
8?   •>  o 

i*      3      >. 

CO  J  ^c 
■3 


2  S  ^-  "w 

J5 " 

CO 


p 

M 

e 

M    w 

i^  I 
2  S 

CO    n 

2  =  s 

CO  2 -5 

•n  ■«   5 

1  s^ 

n  -^  "2 
^  8  §  § 

-J  .0  X  "o 

X  <«■  o 
."SO 

8P|O.E 

g_CO 
CO 


o 
to 
w 

§ 

a 


I 

CO 

M 

1 

«> 

8 


2z 


.0  .£ 

2  w 
Z  CO 


M 

2 
CO 

u 

E  S  c 

s  *  s 

=  "g  2 


s 

z 


%    I 

OOZ 


E 

6 J 


8^ 


2  i>  CO 


CO    W    a 

^  E  5 


c 

o 


E 
t:   & 

8- 

Q 


3 
CO 

5 

M 

_3 

u 

3 

o 


o 
55 


e 

w 

e 
w 

O 


I 

s 

CO 

in 

]l 

W     O 

»iZ 


n 

ii  <" 

2  t 

Cn  2 

C  CO 

■o  c 

S2 

<« !:'« 

.Bag 

u.  w  O 
£ 

O 


a> 

_    .. 

<s     — 

•S  f»l 

Pi  «N  m  m 

00 

00  00  00  00 

00  —  —  — 

,M  ^ 

5 

555? 

*  «rt  ir»  m 

<r»  m 

^  *  *  <• 

^  ^ 

*  —    —    —   CM  —  — 

—   «MCM*Nr>tM  —   —   0>0> 

~  —  —  —  —  —  «N<sr«p<ip< 


s: 


—   —   «N  <M 

^\       f^      f^      f^      f^ 

v^  v^  v^  v^  *A 


17344 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


w 

"5 
w 

> 

3 
O 
Vi 

t>  s 

Is 


P. 

s 


I/) 

1 

g 
1 

3 


8 


11 


il 
i 

i 
i 

f 

z 


s  ° 

a  CO 
•o  'S 

s  t; 


Vi 


^2 


^      3 

**.  ^  •> 

i«    2    S 
V    MCA 

".  I    §■ 
1=  .S  -o 

s.lf 

■2^5 

"I-" 
2»  C  •>■ 

III 

«»  c  ^ 

lis  I 


il 


3 
O 
Z 

& 


1 

8 

I 

I 


H 

s 


3 

-e 


8 

M 
Cu 


o 

H 

s 


s  s 

.2  E 

CJ  < 

—  »M 


s  s 

C/3  C/] 

m  8  cQ 

ipi 

S  3-5  2 

*«  C      V     *« 

W  O     3     O 

o.  S  b.  a. 


d  s 


a 

o 

■o 


o 
CQ 

a 
o 

E 

3 

s 

a. 
E  c 

in    3 


> 
o 


c 

3 


JO 

o 
E 


":;    8 


1^8 


ia 


E 


^1 


u  S 

U  C/] 

Z  "   " 

w  u. 

^  s 

1  8 


5s 
^5 


■M  fW)     wa  ^     9s  w  f«| 

r^  00  r~  oe  00  (N  ^ 

—  o>  —  o«  o«  V  * 

«n  «r»  w^  vt  «o  «n  trt 

•  •  •  • 


b 

OA 

a^ 

K 

i 

"8 

^■B 

9 
1 

3     3 

.e 

"S'S 

» 

.e  jc 

g 

(i$(^ 

Z 

c:   B 

e 

o  o 

o 

II 

1 

S.S. 

g. 

M    in 

M 

il 

§ 

H  H 

H 

%m      W 

«■ 

<  < 

< 

Ul 


Z  Z  dl       Ul  a; 


(I)       cd 


bD  ec 


ZZ 


^^  ^^  r^  #o  fo  r^  r^  f^  ^^  t^ 


25      S^ 

I III I    2 

§S     >     h 

z 


—  —  «>»  fM  m  r^ 
«r>  «n  «n  <o  w^  wt  m 


■8 


1 

8  .E 

3    «• 


9> 

—  o> 


Fedwal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


17345 


II 

£  5  *§ 

•B     3     U 

Co.-; 

I  e  » 
i  «•>. 
^.-■§ 

e  5  .2 

«  a  ~ 
sS 

III 


o. 

s  i 
f  I 

«       o 

s  «i 

S.E-g. 
a.  .s  _ 
•o  r  .2 

Ill 

3  o  2 
02  o 

eoZ  a. 

■2     00   M 

Is  « 
a.  t  c 

S-SJ  E 
S  -o  o 
O  <  O 


S 

w 

e 


5 

s 
S 

E 
•g 


M 

u 


ci 

3 

«     00 

.E  M  p 
-J  »  = 

'S'S  00 
2  2  = 
'5  a  ^ 

Of  Of    ° 


I 

I 

-  8 

JZ    K 

oou 

u.  g 

o   e 


I 

C/} 

is 

11 


«  a; 
r  <» 

a? 
i  ° 

hI 

.11 

8  8  8 

Vi  Vi  -s 
O.  Q.'>     _ 

^^11 


eo  •    00 

£  -Jj  "^ 
o-^l 

c  ^  1 

.2  2  8 

C  u  S 

8.5  I 

pet 

^  -2  a 
8  If 


I 

B 


M 

u 

•a 

1 

o 

■o 

s 

a 
a 


o.  00-^ 


C 

VI 

c 

e 
8?1 

Vi    s    <f> 


I  I 


2L 

o 
«> 

I 

il 


u 

(U. 

z 


00 


00   M  V 

u.  ^  a. 

o  g  o 

H  I 


1.^ 


ni§ 

H    oo^H 
t.   e   8   k 

M    ^    E   a 

>  H  U.  ? 


w  _ 


>  *       s  s 


X     X 

00  00 


§§ 

U  ^ 


I 

II 

«•  o 
S  E 

O     M 

11 
1^ 

S  § 

Vi  JS 

-  —' 

II 

-  2 

^i 

?8 

(J  "^ 

Z  oi 

H  .E 

■a -8 
^  S 


—  Os  <n 


O  t-  1^ 

•    •    • 


o  o 


*  M  «s  — 
«N  <*>  ^  00 


00 


^  rt  «N  »> 

'«   »   00   00 


r*  CM 

•   • 


ZZ 


(13  Z 


u]  ei 


z  z 


§ 

II 

«2   C 

s  ^ 

w     « 

go 


.15  i 

T-    .9 


a 


H8- 


<A 


c 
o 

il 
- 1 

•c   E 
"A  ^ 

'g  a 

u.  a. 

(/)  CA 

8- 


s 

H 
^^ 

j: 
00 

K 

u. 

M 

•s 

o 
5 


o 


§ 
a 


o 

■o 

S 

o 


III, 

ait 


e 
e 


•2       S 

s    a 
a    i 


u 

00 

e 


s> 


> —      ^*  *# 

J 

e 


k  « 


e 


<N  0« 


<S   r<  <N   *N   «N 

00   00  00   00   00 

*  ^  ^  ^  ^ 


—  CM        »n 


^\  f^  f*>  f^  f^ 

00    00   00   00   00 

'^  •*  ^  ■»  ■♦ 


CM   CM  tN 

t^  f^   f^ 
00  00   00 


—  CM 

—           CM   CM  CM  — 

—    —           —   —  —  rM   CM 

'r    ^           ^    ^  ^  ■»    * 

00   00           00   00  00  00   00 


17346 Federal  Regiater  /  Vol.  62,  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


JS 

fill 

^  •;  •» « 

^  Im  Ix  (O 

s  s  S  M 

H  H  H  .S 

1111 

^  ^  ^  H 


M  (/](/)  CO 

•o  -o  "o  "O 

s  s  s  s 

» ^  ^  i 

-]  -)  ^  ^ 


s 
o 


a 
CO 


ec 
5 


s    a 


o 
u 

I! 

.9  c 

1 

u   u 

«.  a  E 

ill 
551 


S. 


E 
u 

'•Ml' 

Z 


I 


CO  a 


1 


k  c/) 

5l 

-)  CO 


1 

c 
I 


Z 

e 
o 


w 

E 


2 


I 

'a 


b 

_> 

■o 

5 

5 

e 


0  i  o 

1  I  I 

H       J  H 

aCe^^  M> 

e   o   3  B 

s  §1  -  a 

0.  o  a  a. 

^  I  §  ^ 


w 
1 

U 

I 

w 

E 
u 


e  e 

o  o 

a  a 
1 1 

en  M 

a  a 

o  o 

fie 

3  3 

«^  «i^ 

«a  a 

z  z 


M 
U 

1. 

£ 

E 

3 
U 

I 
■8 

e 
u 


f<»  r*  r«  (S 

^  ^  •♦  ^ 

«    •    •    • 


—  —  Ok 

«n        CM  — 


—  0> 


—  IN 


—  P*  CM         — 


ZZ  Z  Z 


U       tdZ 


U 


u) 


e 

2 

e        e 

I    I 
1    1 

I       t 

8     8 


u.      u. 

M         C/)  Q 


1 


9 
E      li 


s  «  i  B!2> 
■5  8-s 


2    0  H 

3 

E 

O    3   ^ 

U  CO  O 


S? 


S 
I? 

li 


H   3   w 
M  CD  '> 

e  a:  g 

■o  •  o 

i  S.§ 


S 

E 

w 

El 


.p  J   w  'm 


V3 


2  ^  S  5  E 


M  CD 

«>  o 
S!'  «=»• 

^1 

•O    • 

It 

w 

CO 


ii 

JE     3 
M    CO 

3    w 

CD    *> 

is 


e 
e 


w 

ea 

c 

a 

■o 
e 

3 

s 

o 

i 


■5 
O 


e   e 


■§   I 
3    H 

8  I 

O  H 

II 

•  -  z 

U  CO 

O 


11 

|i 

<  H 


_  O 

•8  2 
O  o 


a 

Z  o 


O  O    o    O 

c  s  B  '3 

^  -2  S  .2  S 

.is  &S  8. 

f-  .E  8..S  JL 


•8 

e 
c: 

w 

of 

S  <» 
o  o 

1.1 

.E  H 
8..E 

?i 

^£ 
O 


—  «M  »n  0> 


—  —   CM 


—  —  —  -"—        r>«r>«fn«n»n        *^ 


•n  «rt  <rt  art  <r>  «rk  m 

00   00   00   00   00   00 


«r>  m  m  ir>  m 
00    -     -     -     - 


00  00 


»  s  » 
>r»  m  <r> 

00   00   00 


—   —   «N   CM 

^D  ^D  ^9  ^D  ^D 


00   00 


00  00 


00  00 


Fedei-ai  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


17347 


Z 

J 
\ 

s. 


I  1? 


s 

3 
.A 

M 

c 


8 


a 


I   11 


a  w 
3  » 

•O  Z 


u 

z 


€  az 
Is-Jf 

e  o  u 

c  $  .2 
111 

«i  i 

.    _         .00 

—       r- 


^11 


s 


i-l 

3     C 

<  o 


e 
o 

e 

3 
X 


00 


I  I 


u 

Z 


z 

«>        .s 

a  JS  e 


S.  00  S 
a  -o  w 

eg    5    C 

^.8< 


«   I 


S 


.s«z 

■8.8 

Jco 

u   e 

CO    o 

z  2? 

.2^1 

«    S    2 

t:  3  E 

111 
115 

f-     3  -= 

.i:   E   S 

<<  a 


CM 


8 

u 

E 


C 

1 

< 

S 

w 
(Z 
00 


00 
p 


.2 

g. 


IE 
-a  K 

11 

II 


fi 


"^H  o 


H 
o 

I  § 

.2   w 


S  I  ««  c 


00     Z:  .h  M  g. 
E  o  ^  a  c  .£• 


«  8 

ll 


el 

<  r 

.2  E 
SPo 


s  -^  «  u 

«  •>■  e-z 

8 


< 

s 


=  «|^ 

c  .E  c  b^ 

2.^  e.l 
1  s  .^  s 

<   .C    M  CO 


II 

<  K 


00  CM         -00 

^        ^        * 


«r>  00 


o 

e 


c 
o 

•g 

3 
JO 


e 
w 

E 


I  ^ 


i 

00 


CO  ,^ 

iSe 


I     S 

e  S  e 
i|l 

■S«S-o 

S-s  s 

e  ?§ 

:§   S    2. 

u  ^  0  ' 
^   c  s 

S  8".i  - 
S  e  8 


e 
1 


■2   ~ 


2  E  ^ 


1 » 

.2-S 

I' 

m  —    w>    O 

\ui 

MZ    00  S 

.£     .  c   "^ 

llil 

c  — 

.2  2 

il^_ 
?8.£  2 


o2  c  =  "S 
.£.2  2  3 

.till 
I  111 

o+-  o  o 

00 

1^ 


(d 


41- 


o  c 


atf 


.cl2 

■-   C  00  u 

Is  Its 

•=  X  ««  5  -2 

sii  S  g 

£  <  ■  I  c8 

•s   " 
gc« 


II 

I  8. 

■3  00 


O  g 

li 
11 

IS 


i 

00 

1i> 

CO 

CO 

s 

-s 

_o 

w 

c 

CO 

u 

CO 


e 
g. 
o 

I- 

< 


>o  r»  «~-  t* 

00   00   00   00 


W  CM 


00   00 


OO   00   00   00 
00  00  00  00 


00 
00 


o>  — 

—  CM   CM 

00  00   00 

00  00  oc 


17348 


Federal  Register  /  Vol  62.  No.  68  /-  Wednesday.  April  9.  1997  /  Notices 


e  __ 
o  ■« 

lis 

w    O    u    « 

.2  *  «  JL 
S  o  &  « 

■5.U-S  J 
•9U  5  _ 

gz-f-a 

3S3e 


3 
O 

5 

.  e 


■"  .2  "o  2 

six 

o 
a* 


S  s  :i  I 


(A      ^ 

> 

00 

3 

U 
U 

I  Ms 

k   A   >-   <: 
^  J^  5. 


^.2  « 

"£8  |S 
f'-  §  2. 

«>  **•  —   k. 

5  y  ^  S. 

E  U.  >  Q£ 


—  o>  —  «>i  »  »> 
»  9>  »  »  »  9> 
^  5  *  ^  ^       * 


X 

u 

o 

00 

ia 
u 

s 

U.     3 

•-  e 
o  0 
e  o 

.2fc 

|5 

^1 
s  " 

S  i2 

•-  2 

fl 

c    " 

i  e 

00  M 

S  00 
4  V 


i. 


E 

v> 

O 


"8 


•8 

^ 

1 

,c 

V 

^MK 

1 

r 

1 

^ 

J 

J 

^^ 

^^ 

•1 

•1 

>t 

>« 

A 

ja 

a. 

a. 

w 

w 

0 

u 

X    »> 

X 

u  8 

Ul 

r§ 

u 

E'C 

£ 

0    u 

0 

CO    c 

(A 

i.     3 

w   0 

u 

■=  0 

3    . 

3 

a< 

CJ 

ae 


8J 


00 


oe  r4       oe 


ec  Z 


Z  of 


u)  ac 


U) 


s 

o 


e 
I 


if 


t| 

U  .2 
e   M 

II 


I 

X 

9 

s 


s 

I 

I 

I 

i 

8 


w 

< 

s. 

Q. 
3 
(/) 

6 


I 

2L 


§ 

-8 


<  •'  CO 
C  S  § 

III 

3 

CO 


—  o> 
ae  oe  M 


•O  •rt  ^K   ^S  9^  ^^ 

ae  ae   oe  ao  ae  ae 
ae  ae   oo  oo  oe  ae 


9>  »  » 


r«  rt  CM 

.^  ^  ^ 


r*  «s  f». 

Ov  a>  0> 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices  173jl9 


1 
I 


&    » 

-5-      ^ 

wif-stora 
arehousi 

a  1 

^   — . 

::     » 

a     -a 

3          *-' 

^"■^        >»*' 

■0          0 

fz  gz^ 

=      u 

e     z 

id  Storage 
sing) 
d  Storage, 

ifsf? 

a  §  i 

.S    c    2    e  ** 

M  a  3  a  e 

;ral  Warehousing 
warehouse  wareh 
iaI  Warehousing 
zones) 

^  J  ^  i  S 

^^^  §? 

S  ^  1  ^  i 

eo  "  ^    <o  ^ 

Gen< 
mini 
Spec 
trade 

Q£  C/3  U.  C/}    » 

•r»        \o 

IN   >0  —  >0 

CM          «N 

CM           «N 

«N    CM   CM   IN 
«N   <M   ^^l   CM 

I 

E 


|S£ 

.S  ?"o 

•sis 
^11 


e  eo( 

11 
■§1 

(A     .  . 

ri 

z  £. 


o 
eo 


.0 
3 
a. 


s     «i 


3 

I 


JO 
3 

a. 

3 

8 
I 


Ill 


r-  r»  r» 

CM   «   CM 


CM 


«N   CM 


3 
o. 


c: 
o 

n 

! 

o 
c/> 

"8 
8P 

a 

a. 


e* 

t^ 


I 


s 

I 

1 

a. 
t 

a 

u 
ix 

S  -^ 
-2  55 
o  .a 

o 

■8.1 
=  n 

n 

.a  o- 
^^ 


ae 


u  ec 


ui  a  ee, 


oe.  GC 


u  ec 


u  u 


2 

w 

00 

11 

n 
l1 

So 


u 

(S 

u. 
u 
00 
2 
o 

s 

00 


u 

2 
u 

eo 

£ 
u 
0£ 


II 

QA  O 
.£  M 

S-2 

i  s 
^  s 
-3  s 


Z 

3 

o 
o 

-^  C 
.0  b 

&5 


c 

u 

<£| 

00  w 

e  J= 

1 2 

O  < 


tn 

3 
T3 

C    v> 
"-    w 

eoC 
.£  tS 

1' 
o   c 

«  — 


C 

w  = 
jc  .0 

.i2     3 

is 

o 

C/} 


a:  8 
§> 

S  5 

3  £ 


si 

2  5 
8  8 
>  > 

«    es 

3  3 

i£  iJu 

e  e 
o  o 


> 


a   c  •■=  s 


.2   c 

0.  o 


o  o 


o 
w 

73 


s 

n 

_  3 

£  8B  § 

«2   3 

8  I 

f  a. 

H   e 

a -2 

Bel't 
.2   e  — 

I  o 


o 
w 

> 

i 


o 


o 
i 

c 
o 


u 

E 

u 

e 
0 

u 

3 

1 

a. 


o 
a. 

u 

s 


C 
O 


u 

3 


■5  "g 


VI    O. 

2   ** 

2  H 


1^ 


o«  o- 


f»>  9> 


—  «s  »^ 


^  ^  ^  ^ 


—  —   (M 

CM   «N  —   —    — 

—   "-   CM   r<  CI   C^ 


^1   fn   f*   ^ 

*s  r<  CM  n 


«r>  m  «o  «r»  v%  «r> 


«o  •n  •«  «c» 


<r>  m  «n  w^  m  «^ 


it7330 Faderal  Regjatet  /  Vol  62,  hfo.  6»  /  Wednesday.  April  a.  >tfl»y:!/  Notion 


Is 


—  —  o>  ».  » 


•»>  r"<  ^ 
i»-  r-  r^ 


I 


ec  eii- 


^1       ^ 


w 

•if  ^ 
o  « 

^  -S 

s  8 


8  8 


o  o 


^^ 

a.  CL 

u   u 

JS  JZ 

66 

•o  -o 

s  s 

u  u 


<>i  r>i  rn  —  — 

r^  «n  m  ^  ^ 

00  00  00  00   00 

■*  ♦  ••  ■*  ■♦ 

•  •  •    • 


w 

s 

o 
ex 


ec 


U  f 


e 
O 


9 

E 

E 
o 
U 


e 
o 


c 

3 

E 

E 
o 
U 
u 

IT 

M 
W 

& 


2  e 


_  e 

0.^00 


00 


r>«  rM  On  r*  r^  jj  jj 

00    00    00   00   00   00    00 


z  z 


Z  Z 


Z  Z  Z        Z  Z 


Z  Z 


Z  Z 


(O 


^      3 


8     1 


e 
o 


3 


6  .5 


3 
U 

'55 

3 


3 

E 

E 
o 


00  P 
.E    M 


a 

u 

8 

Hi 

if 

2 

CO 


i  5  fl  CD    "    6 

.2  .2  o  S  « 

•o  -2  ■"  -  Z 

U     W     M 

H  Z  O 


e 

2        C 

I    s 

.5     u 
Q      s 

i     -2 

C        m 

00  u 

e     i 

a.  M  3 

^  E   £ 
woe 

-c  —  5 

sf    a    O 

o  5  g 

w 

H 


X 

w 


e 
o 


3 

E 
E 
o 

V 


3 
E 

E 

o 

H 

lA 
V> 


o 
S 


H    00^ 

g  0.  U 


c 
1 

w 

OC 

M 

c 
o 


E 
E 


O      M 

'S    c 

IS     O 

u  •— 

1.5 
i  § 

i  I 

J  i 

-I 


CL 
Id 
a 

a 

•o 

S 

M 

w 

u 

'E 

w 


£ 


s 


«N   «N   IN 
f<l   «>l   rM 


•N   CM 
M   CM 


—   —   —   IN  —  <M  — 

—   —   —   —   —   r<4»S«Mf»»m 

fO  f*i   f^  f^   f^   f^   f^   1^   ff^   f*^ 


—  tN 

«>•  «N  «N  »n 

r^  f^  f^  r^ 

f*%  f^  f^  f^ 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17351 


■o 
'> 

2 

o. 


& 


^s 

^ 

Servii 
llaneo 

Q 

•o 

s 

f  S 

? 

1 

•^'E 

b 

1 

News  Synd 
Libraries 

rmatior 
ices,  N 

g.8 

Info 
Serv 

Com 
Serv 

«»>  — 

■♦ 

00  m 

i>- 

PS 

t-  00 

? 

CD 

ec 

e 
«> 

"8 

u. 


S 


II 

S  tTu 

OQ  -i£  U 

Eg  I 

O  g  -3 

-2  »  i 

2    s    ^ 

••So 
Z  ^  O 


I 

Vt     mm 

II 
II 

'*•  2 

»l 

2  (k 

<     3 

II 

f    00 


O 

t« 
g| 

u.  U 

o  >> 
Z  • 

Is 

M      O 

£  c 
00  w 

il 


00 

e 


3 

•o 
•o  .S 

^1 


00 

e 


u 

s 

QOC 
c    «, 


I  ? 


a 


3 
u 

•n 

00 

< 


2  I  a  a  u 

M 

B 
O 


1    ?P    e 


i 


u  E 


8 
S 

e 


e 
o 


"I 
1? 

•S  .g 

-  CO 
o  — 

Z  .2 

^'1 
o  E 

E  E 

3   o 

-  U 

^  iJ 

ti  s 


a  ^  -     - 

it. -5 

^  u 

s 
=  s 

.2  S 


K  S 

u  .- 

tn  M 

c  e 

O  O 


M   O   O   g       ^        o 
•5i  ■=   S  rj  T-  a  « 


1 


•D 

S 

w 
u 

s 

c 


(A 
g 

E 


o. 
w 
u 

X 

w 


S2 
it 

5 

.O 
u 
00 

« 
«o 

r 
o 
E 


w 

•o 
c 

g. 

V) 

O 

U 

g 

o 


c 
o 


E 


§ 

CD 

c 
oa 

o 
u. 


Ie 

^  E 

.2  u 


^      C      C      _      _ 


o  u 


~  00 

m  i>  3 

'    o 


OEEEe<aO  C 


Z55 


e   c 


<A 

W    = 


c-5 

sis 


o  i  .H 


•c     s 

£?  = 

=  11 

^  ■  00 
2  u  « 

i  —  eo 


1 


•c 

e 
w 
00 

< 


s 

w 

"1 

c  ^ 

.2  » 

3  ■« 

«  g 

C    00 

•E^ 
^^ 

'O'O 

•il 
1^ 


«N<N«N0O»»»r-l*>C(N 

^  S  SO  05  ^  ^  ^  ^  xS 


—  <N  —  ^  m  CT> 

<N  fN  ^  ^  ir>  «r> 

so  2  >o  >o  >o  >o 

•  •  •    •    •  • 


■o  e 

1^ 
^  *  "2 
mH  S 

E   c  — 
u    00  C 

e   o   S 
c  u.  u. 

—  <S  —  IN   — 

^  •p  00  00   — 

vo       to       S       S  <o 

•         •         •  • 


00  u 

S  ffi 


u  u      u  z 


u 


u 


u 

•>  E 

8  ss|.i 

§^S£ 

I  ^  ^  » 
Jz-io 


1 1 


CO 

§•2 

II 
IS 

^O 

c  = 
O  < 


8  i 

00 'n 

■E  S 

a.  2 


—  Ov 
—   «N   Ov   Ov   0>  — 

—   —   —   —    —   —   IN«S 


•n  w%  «r>  m  •« 


O 

2       «.       .2 


00 

'> 

M 
CO 


c 
o 

'E 
3 


■o 
U 


.2  c 

•«  .2 

W  u 

»  «> 

■■■  •* 

T>  B 

HZ 

o  U 


00 

c 


O   c  U 

O 

z 


S 

c 
(Z 

M 
«> 


^   i 


—  —  —  IN  IN  «N 
IN  IN  <N  IN  IN  IN  IN 
<r»  «n  m  «%  ir»  y^  «r> 


mm 

IN 

»»> 

m 

*           — 

IN 

o>  o* 

o< 

o^ 

»• 

—   fS   IN 

IN 

IN  IN 

CM 

IN 

IN 

IN  IN   IN 

IN 

IN  IN 

IN 

IN 

IN 

IN   IN   IN 

IN 

IN   IN 

<N 

IN 

«rt 

w^  •o  «r> 

>r% 

«r»  »r> 

«n 

«n 

17352 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Ntrtices 


3 


I 

E 
o 
U 


2! 
o 

(Z 


s    r 


E 
o 
U 

e 
.2 

S 
o 

u. 

s 


eo 


s|s' 

s^  s     ( 

^  »  —  "e 
i  B  i  c  • 

i$  8  ii  S 

C/)  -O  (/}  .O  I 


i 


■g 

E 
E 
o 
U 


•c 

3 


S   C<l   *N  f»» 

1^  n  M  n 

>c  >e  >e  <« 

•   •   • 


u  z 


U) 


J 


I 

8 
I 


c 


i 

fiO 


? 

8 

a 


3 
(A 


e*  e«t  f«i 


CJ  <>l  «S  «M  *>• 

«rt        vt        <A        irt       vt 


—  r«  <N  o> 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 17353 


I 

e 
I 

E 
o 
U 


■O  JU 

S  " 

e  E 

u  o 

ffi  s 


rL   2 
O.   O 

"  a 


2 

•2^5  2  "2 


I 
s 

E 

V 

1 

§>6 

E 


E 
E 
o 
U 


2  S 

■35  5 


«      E.2. 


i2 


U 

z 


u 
■o   w 


I 

I 

E 
E 
o 
U 


^11    I 


3£ 

Si  S 
2  2. 

o   o 

>  i) 

^< 

.  c 

2  i 

>  > 
c   c 


o 
3   eo 

u.  — 


8 

E 


00^<g  3     a 

7T  e  ?       S  « 


^.i 


S  S. 
=  8 

.    X 

C    U 

.2     . 

5  2 

cu  H 


I  a 

as 

si 

>    > 

c   e 


s 

CQ 

o 

E 

E 

o 


es 

e 
2 
a 

Z 


■3   r?    2. 


ao 

e 

lie 

§ 

CO 

£» 
_    o 

2   2. 

=  (S 

«  o 

u.  - 

B  S 

.s  a: 
<«  <fl 

c 
W.2 

z£ 


eo 


O 


[i5 


n        "2 


u 
K 

U 

w 

w   _.  •»   <« 


</> 


c 
o 

<■ 
u 

3 

T?    *>    — 
-    ck. 

X 

u 


Z    o 

c   e 
12  .2 

5  2 

«  2  ^ 

s  s  *. 


3 

o 

W 

o 
u 
00 


—^      ■■    *"     lA     sa 

Hills 


s  ^   o 

C     u   '— 

00=   C 
a  ^   3 

■i  5« 
IS  (A  Z. 


S"l 


>  Q  « 

o.  -  Q 

O  ^    jfl 

C  2   *' 

■2  ^o 

S  v>  CQ 

■£  .2  .r 

e  cj    -« 


3     U 


o  •£ 

ii 

"  .a 

§< 

§^ 


2 
■§• 

W 

ti 

3 

e 
> 

§ 

o 
5  a 

a   o 
ll 

3  «^ 
<>  S. 

C     X 
3     U 

O    ^-' 

«o 

W    > 

z  £ 


e 

3 

o 
u 
u 

«g 

c 
S 

o 
c 
o 

i2 

o 

w 

w 

> 
c 


u 

•o 


3 
M 

e 


.H  "3 
c  >« 
cs    o 

Iff 

So 


E        u 

s    i 

S       S 


w 

u 


j>.2       2 
—   u        o 

5 


■—  'S  ^  "O 

.u    «>  U    u 

h:  o  c  o 

-J  I  ^  < 


—  0>   «S  —   <^  ^   «M 

—  ^  00  1^  m  ov  00 
f>«  r»  n  o  r*  r^  <s 

^  ^  ^  ^  ^  ^  ^ 


—   <N   —   ^ 
<N   CM   Ov   Oi 

vO   VD   M3   S 


0\ 
00 


f^ 

r^ 

« 


O   «N 


o>  a-  <N 

oe  ov  ov 

«N  t~  r- 

vO  vo  >o 


vo  >a 


es 
3 

a 

u 

§ 

u 

c 

i 

E 

e 


i^    J 


1 

3 


ll 

si 

-3  t> 


3 

a 

u 

5"? 
-I 


c  «  E 

I  i  a 

3     §    U 

S     3     U 
.Emu 

i^-  I 

u    u    ^ 

-  =  s 


U.  .E  c/3  i-  J^ 


f^        >n  >o  S 


>o  <e  <o 


o:  Of 


a£  u 


8 


'5  > 


g 


3 

s 


"S 


e 
u 

E 
u 

g* 

c 
a 

2 
I 


11 

«>  '5  &* 
.2  C  .2 

>  e    u 

■o  a  3 
<  .E  S 
w  u.  u> 

i  §  ^ 

>  ZS 


s 

c 

M 

3 

8 
I 

u 


e 
>> 

t 

cs 

u 


S2 
u 

t 

U 


< 

•o 
u 

u 

a: 

SI 

8  I 


c  = 

-   2   S 
7S  .2- 

.2   fc-3 
^   a   u 

S  8| 

•O  'c  '■ 

i  2  "o 

«     MM      art 

Q 


a     g 
£     i 


s 


2  5.- 

8  2 

§  i 
S  3  e 

S  S.2 

^  -  5 

I-  Q  -3 

s  I-  .a 

2  o  Z 


0^ 


f^  ^  ^ 

0\  9s   ^ 

f^  f^  f^ 

«M  <N   CM 

ir»  «r>  w^ 


CM   CM   r<   <M   «M 

<n  tn  «r»  «r>  m 


<M 


r*  00 


17354 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


If 

I   "    i 

.  a.  3 


s  ^ 


t  i> 
.2  U 

r=s  s 

"2  « 

Q.     . 


C    3 

Si  s 

3  — 

is 

a 
c 


_)  < 


in      — 


^  <N  «N  r-l  m  \0 
t^  t^  ^i  fO  r^  t^ 
«  «  >0  vO  «  vO 
•     ••••• 


CO 

s 

i2 
o 

o 


a 

c , 
w 

< 

w 

IS 


E 

■a  ^ 

w  o 

§1 

E-S 

w   e 

CO     3 

CO    e 


ao  a 
u  ■*" 

a  o 

=  i 


I 


8  fi- 
fe ^ 

a.  u 


u   u 

it 

(/}  c/)   C 

S  5  3 
»»  «»  " 

2  s.i 

CO    QQ     CO 

•     -   u 

<«     W)    _ 
•*    •-    ^3 

C     C     C 

u  u  a 

<  <  e 

u    u    w 

u    u  .:< 
ceo 

s  g^ 

3  3-0 
£  =  § 


S2 


I 

I 


u 

> 


■2  5 

C     «S 


W>     V) 

c   c 

3     3 

u.  u. 
u    w 

^& 


c  e  c 

Ji  3^ 

g  •=  w-  -o 

3^  S  § 

—    "»  "    o 

S{  S  g  5> 


a.  3 


w 

O     o     _ 


^^  §  t 


^^ 

■O   TJ 

e   c 
cd    es 

4-s 

u    u 

1 1 

e*  c 
.2  .2 

c    c 
u    u 

CL  a. 


■5_ 

S  § 
Is 

3     Q. 
O     en 

u    O 
<  X 


C    B 


M     O 
U     3     U 

o 


u 


5.  g. 

OOP 

.s  y  5 

Sa  u  fe 

si"? 

tu  H  i5 


7i 
c 


^3'^ 


g  ijj  o        c  "jj 


-  _    3 

O  .2 

£**: 
o  -3 

w    c 

c   o 
w  •- 

E  « 

m    3 


« 

n 


§  s 

E  £ 

<  ^ 

2-i  Si 

•g  u  c 

c  -   <«  «» 


00    u     _^     ,. 

"  E  2  S, 


^   o. 
c    u 

1^ 


§  ^  ~   g 

n  w  w)   c 

1>  1«  i     • 

a  _  3  8 

<rt  to  -   S 

w  0£  3  U 


r»  r»  CM  (N  f»>  m 
f*^  rn  f*i  ro  f*^  t^ 

«o  >o  ^  >o  «o  >o 


r4  r^         00  \0 


E 

3 

c  S 
=5  r 

1  8- 

CO  u 
S  " 
E  ^ 


8 


2  »— '  e 


<    00 

00  J=  .^ 
.E   H    3 

2  S  CO 
i  £  "3 

e    w)    U 

E  E  «^ 

S  «  £ 
a.  f  o 
<  Q  2  ^ 

!».    <»    W.      i2 

O    O    O    o 

e  2  i2  I 
2  2  2  o 

M     (S     (0     ^a 
k.     w     h.     M 

o  o  o  s 


o 
jd 
u 

ia 

c 

1 

u 

s 

o 

Si 

•o 

s 

00 

3 
O 

Is 

ra    u 

u    SP 
c    2 

U     O 

O  ts 


m  •»  «s        m 

m  m  m        psi 
>o  <o  vo        ^ 


Z  Z 


zzz 


u  z 


w  u 


u 


c 
o 


o  ^ 
S  S 

Si-5 

o  < 

CO  8 
S  I 

is 

•  00 

< 


«N  <N 


(/» 


< 

ii         e 

if  ^ 

5  M  a. 
_c  .5  ^  ^ 


u 
u 


O 
< 


s 

vi 

•2  g 

gCE 

^   E- 

Si'*- 

'£    V    O 

2  S  S 

■«   £ 

e  ■" 

3 
0. 


u.-g 

I- 

—   u 


lO 


_  —   CM 

»  0^    » 

CM  CM    CM 

•»  ■V    •V 

CM  CM   r>l 


00 

9- 

•M 

CJ 

o 

CM 

«M 

^ 

^ 

<n 

m 

>n 

in 

m 

CM 

CM 

CM 

CM 

CM 

CM 

m 

m 

m 

m 

m 

m 

,5 

w 

^ 

c 

so 

t> 

w 

A 

a 

1 

2 

c 
es 

00 

00 

c 

Vt      M 

< 

V) 

c 

S 

5  = 

gp 

P 

2 

(S 

8 

i£ 

c 
u 

H 

3 

m 

IS 

3 

olsand 
stment 

00 

< 

c 

u 

00 

"to 

c 

O 

■o 

E 
<^ 
w 

Ic 
u 

> 

c 

:2 
y  1? 

er  Investment  Po 
Open-End  Invt 

e5 

o 

c 

"in 

Non 
ouse 

e 

i 

« 

es 

t> 

u- 

<~  f 

u. 

Real  Esta 
Other  Fir 

"5 

c 
u 
ae 

C 

U 

<•- 
o 

2 

a 

u 

o 

e 

o 

Lessors  o 
Miniware 

O 

lA 

u 

-1 

•£ 

u 

a 

^ 

O 

1 
s 

£ 

CM 

r^ 

Oi 

fN| 

CT>  o^ 

OS 

O 

o> 

•. 

via 

<n  m 

m 

m 

m 

*M 

^^ 

^M 

^.a 

J.   . 

CM   CM 

CM 

CM 

CM 

o 

f^ 

m 

f) 

m  m 

m 

m 

m 

m 

m 

IT* 

m 

m 

w^ 

Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17355 


I 


u 


s£  8. 
■g  2± 

^  ^     M 

•sec  a: 
2  o  o 

«  2  e 

g  S!  g 


S 

I 

g 


c 
u 
00 

< 


3 

vt 

UJ 


a: 


a  _* 

tJ  .S 

— -  e 

«  o 

-  "2 

g  I 

I  • 

e  e 

g*  g" 

s  § 

E  E 


o 

00 

es 

s 

2 


2 
u 

SP 

2 


s  s 

e  c 

w  «> 

00  00 

<  < 

a  s 


2 
u 

00 

es 
§ 
2 


00 

< 

3 


P 

5  e 

«  E 

g  SP 
V  E 

M     W 

S  E 

g'8 

■g  5  2 

is  I 
all 

<  E  * 
o  .2  ^ 


S 

> 


3 
O 


a: 

u 

'.c 
w 

> 
-s 

c 
o 


^       I 


00 

e 


00 


3  2   8  § 


es    es 
■    il 

u  a: 


es  c  a 

Sis 

Jog 


U   .A 


es  .=    «> 

c  a-> 

a  ia| 

u  u  s 

^  ^  F. 

U     W     V 

00  eccC 
Si  ii  u 
11^ 


es 

n 

u 
«> 

Of 

i 

2 
"2 


I     I    I 


a  i 

K  i 


Ck.  - 

8- 

o 

u 

z 


u 

U) 

z 
»r 
8 


eo 

I- £ 


s 

Si 

3 


Si 

e 
1 


«2     5 

3 

1 

a. 
t 

3 
U 

i£ 

c 
o 


E 
o 


2 

es 

i 


1  ^ 


O     U 


8 
il 


11 


o 
o 
w 


o 

—    o 
es  °C  ■— 

B  5  " 

Si  V3 


II 
n 


2  8 

o  2 
E  > 


U 
u 

Z 

I  I 

111 

E  a  "2 
.e-e  g 

if  Ii 

5|| 
•8-3  1 
S  8-< 


8  2  S 


--  «  8 


#5  r,l 


U 

E 
a. 

»   -  ■?    3 

Su  g  g- 

"  «i  c  s 

^-  SP  *»  -o 
^  s  E  i 

e    V   =  -o 

0  g  -o  -o 

1  a:  £  g 

rf  i  g  8 

o  .9"  o.  2 
o  2.'5   e. 

•—    ^  O"  Q. 
.C  U    w    as 


«n  (^  9>         — 


•n  m  m 
>o  >0  >o 


c^  *^  d  f^ 
m  m  mm 
>o        «o        <o  « 


^men         O-         O^         ^         O^         —         M 
—  —  —       —       m       ^        —       *        m 


m  m  m 
I--  I*-  r- 


m 


t-- 


2 
It 

*« 
c 
w 
u 

a 

c 
Si 

2 
it 

e 
o 

00 

u 

z 


c 

i 

•o 

5 


e 
w 

E 

Q. 

'5 
«r 
u 


I— 


Z  Z 


u  u  z 


u 


"cJ 


si 

If 

C     ffl 

c   ^Puj 

"^     U     «J 

«  a:  « 
-oi  o  ^ 

l/»  |S   -J 

O       < 


2   I 

ao  a 

X    o 

."!  "« 
U   u 

Of 


? 


00 

es 


8. 

8 

a. 

]5 

^^ 
c 
u 


O 
Z 


i 

2iii 
«  8 

a.  o 
o.  — 

<   "O 

S  « 
t2  0^ 


as  > 
OO 


8 


s 

e 
u 

<«  0^  "  S 

8  H  2  a: 

>     W     C     - 

C    P   V 


1  « 

a  s 


00 


•E  ^<^  I 

"  3 

w 


S 


a  ^. 

-J  :=    00 

ia  2.E 

OOS   _ 

«5  g 
S  S 

(-  Of 


M 

8 

§ 


c 
es 

■Si 


If 

?i 
fi 

13 

o 
U 


e 
u 
Of 
u 

E 

3 

V) 

O 

U 

■o 


es  of         *« 


UJ  ei 


O 

u. 


s  «  c 

g«J  E 

°  &f 

S  I  8 

y  3  X 

«  g  ^ 

8  i:  X 

■o  ^ 

>  O 


c 
u 

a£ 

in 

1 

o 

es 
C 

_o 
es 

Si 
u 
w 


&  s 

o3 

—  e 
es    u 

c  a: 

<S2 

—  «> 

a    e 

u 

O 


^* 

<s 

—  c«« 

^"             ^»    WW 

^M 

CM  »> 

MM 

CM 

<N  <N  m  m  f*^ 

«*1 

r^  f»> 

M      OT       WM       ^      MM 

CM   CM 

CM 

*>«*»»        ^«       «M 

— i« 

^m     ^m 

CM   P4   CM   «M   <S   C< 

CM   CM 

CM 

en 

m  o 

c*»  f»»  f^  e*>  »*»  m 

m  »n 

*»» 

m 

m  m 

m  m 

m 

«a 

CM 

? 

fO  o>  o» 

OS 

* 

«■ 

CM  r*  CM 

CM 

CM 

f^  m 

CM   CM   CM 

«S 

r< 

CM   CM 

r»>  «»l  en 

»*l 

»»i 

fn  f^ 

m  m  m 

m 

m 

m  m 

17356 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


a  -    =     s 

■=  o       c       — 


3 

o 

"o  ■£ 

s| 

|.r 
111 

=  o  a 
§a  i. 

O  S   c 

■3aB 
2  c  a 

-  ^  5 

c   3  «•  r 

Q£  U  Z    o 


5 


_        o 


U 

Hi 

Z 

eo 

e 


eo 

c 

a 

u 

i 


S 

u 

E 


u 

c 


u 

a 

E 


E 
o, 

eo 

c 


S       9 


w 

E, 

eo 

c 

a 

w 


§ 


C 

u 

■oOC 


I     f  s  = 


2    —  *  «8 


c 
w 


s 


3 


o 
I 


c        E        S        - 
S»       _       a        o 

"•  a*  .  *■ 


«    ^    s^ 


I  .1 


u 

z 


■§ 


eo 

c 


g  S  5 

E  E  E 

O.    Q.  o. 

3    '5  3 

q-  §•  cr 


„  c 
u 

M  P 

S  5. 

OS  or  — 

£:  —   u 

3  «    c 

III 


9 
U 

a.s'E 

u  M  e 
J  8-2 
■o  -  o 

s  Is 

"3-52 
c    c  < 

U      U      M 

E  p  *> 
3.  3  £ 


ci 


S     3 


S      2  « 


K     09 
UJ     W 

w    S    u 


c« 


V    u  u 

E  c  c 

s- «  « 

3     U  W 


*        ♦••        •        •        •        •        i        V^ 


3 

o 

a 

CO 

c 

o 
c 
o 

e 

o 

tn 
u 

> 
c 


u 

K 

u 


■O 

>»  c 

o   ^ 

5S 


OK    O^ 


££ 

_    C/2 

a  _ 
00  — 

*•  2 
-]  Z 


«*  z  £ 

^    u  ca 

^    ^  5 

•t5     3  3 

H  CO  o. 


—  o^ 
^  ao 


Is 

3   e 

8   § 

es 


uj  _j       u  z 


I 

3 

s 
s 


c 
,o   E   g. 

§->  e 

E   S   » 

C   —     (S     00 


m 

3 

e 


.  o  •«  a 
§?  s  J 

f  E5  S 
2.1": -3 

e    =    -   c 

1      g  S  ^  5 

I  "  5  ^ 

u  S 


u  u 


s 

e 
IE 

o  .E 

rl 

^1 

u   o 

51 

i  ^ 

U  ui 


00 

c 

a 


u 

oe 

c 
u 

E 


V 

u 

E 

o 


•o 

5 

o 

e 


•§  a 
■5:3 

"  s 

E  « 

IB 

U  E 
O  u 


« 

(A 

< 
"5 


<    = 


S 

s 

c 

e 
o 
Z 


c 
o    >. 

l£ 

O    o 
*    o 

e  s 
-^  s 

■o 
c 

ed 


o 
Z 


u 

o 

o 

12 
o 

VI 

u 

-] 
•o 

s 

C 
u 

c 


e 

u     ^ 

O 


1) 

V)   C/1 


1.  >    u 


a  «5 


t«-g 

o    o 
1    = 

a  .a 
s  '^  ■ 

c  ■« 
w   c 

u  .2 

(/)    v> 


w    in 

u  a 

*  s 

<s  o 

2  J  Z 

a  o  o 

^    lA    m 

h   o   u 

^££ 

aoo 


E 
o 

I 

e  .a 

*>   > 

u   «   ca 

•~    •»     00 

^  a  « 
,}?  S  -J 

««  ts  J. 

00<   s- 

j  -  2 


11 


<2 

5 

i 

00 

(A 

c 

^ 

eo 

a. 

fl9 

c 

« 

c 

o. 

V 

3 

Jrf 

O 
u 
u 

Jt 

CO 

< 

ffl 

c 

;j^ 

o 

.o 

c 

3 

o 

« 

CL 

2 

CO 

T) 

C 

o. 

1> 

<? 

a. 

^ 

^ 

s 

h- 

O 

1- 

00 

I. 

ti 

eo 

^ 

M 

o 

c 

c 

3 

« 

t 

5*    u> 

o  ■ 

E 

o 

ll 

<  V3 

<  (/3 

»^ 

«N 

CM 

en    f»»    fn 


s 

CL 


OK  ^ 


fN   0> 


IT) 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17357 


E 

I 

5 
a 

e 
o 
'** 
u 

3 
1 

a. 

3 

2  o 

11 

ll 

i< 

cS.a 


o.       o 


u 

E 

u 
c« 

00 

e 

'E.      E. 
Si      ii 

M  ^ 

M  ^ 

O 

O 

CO        03 


t 
Vi 

eo 

e 


00 


00 


a  u 

H  c/3 


^     =5  .a 

3  3  > 

<     <  5 

•  tn 

00  00  BO 

W    S    i>    =  c 

a  g  .a  i  3 

£  8  t  b  8 


o 


w 

u 

X 

u 

eo 

_e 

'e 
J 

CL 

s 

iS  ? 

S  i 

g  u 

2  8. 

a  <j 

•=  "2 
u   e 

<  -J 


i/i 

w 

u 

£ 

u 

V) 

M 

00 

e 

c 

fc- 

*^ 

V 

3 

c 

w) 

r 

oo 

n 

c 

o 

u 

00 

I- 

-2   o 

•O   JC 

o  u 
z  z 

vT  »f 
u  u 
u    u 

t't 

u   u 

e«  c« 

in  in 

(A  <n 

o  u 

c  c 

*in  'in 

3     3 

m  m 


e 

b 

t 

3 

M 

73 

.a 

in 

i|l 
lis 

3  5E 

■3  'S  J? 

•§.&? 

o  >^  o 
SiSS- 

SE" 

'^  c^   w 
C   epiZ 


o. 
o 

& 


u 

3 


X 

u 

u 

E 

w 

1/3 
jn 

es 


u 

e 


z    s 


c^S  o 


00  2 
e   u 

E.  E 
&.  c 
a   o 

E  Z 


'^  ft* 

-  I 

eo  8 
c  55 
12   >» 

1   §■ 

E  S. 
^^  u 

LU    u 
-    m 

C.8 

oo'''     oo 

.E   S.£ 
J^E   « 


es         Z 


w 

■S 
'  o 

■o 

5 
•3  2 


r     'c  .2?    .3  2 


.2?  S 

(O   — 

•o 


•o  c 


a      fc.  c  iS 


■M         «> 


u  u 
z  z 

in  in 
u  o 
u    u 

EE 

«n  in 

in  in 

u  u 

e  c 

K  'in 

3     3 

CO  CQ 


■8 
obE 


u  Z 

vf 
w 
u 


u  u  2"  -ii  u 


o  t 

n 

r  .a 

II 

11 

o   « 

U  X 


z 

8 
E 

w 

c  8 

i  e 
ffi  » 


—  Os  —  — 

0>  —  CM  CM 

CM  00  t^  l~ 

r^  r~-  00  oe 


«N  — 
—   00 

ee  o 


—  Ok  CT«  rn  ^  <N 

•"    00  00  •■    00  00 

t**  r*>  <*>  r*»  O  f*^ 

00  t*  l>-  00  —  — 


—  On   m 


—       r»  00 


00 


^    Ov    ^ 

00  00  m 


00 


r»  r»  r^  00  r» 

•    •        •   • 


—  r%  ^  ^C  * 

r»  r~  r»  r~  »» 

t^  f^  f^    f^    f^ 

r-  r»  r^  i>>  I*- 


uj  2 


u  of       U  z  Z  Z 


Z  Z  OS 


u  z      u  o£ 


I 


.1  8 

ceo 
ft.  2 

H  ft. 


8 

t 

u 

c« 

•o 

w 

1     s 

<n 

8 

Re 

rvic 

T3             W 

§            '^ 

en 

M<n    S 

eo 

.£     U     3 

g 

nginee 

Servi 

rchitec 

1 

:turai.  E 
itectural 
scape  A 

o 

C  ■=  "2 

Sue 

■g<5 

I 


in 
u 
u 

C   u 
u    u 

'^E 


00 

.S  bo 

u   eo 
w   c 

«^ 


I 

S   00 
c«  .E 

ir 

IS 

^  "St 

S  o. 
•3  8 

OQ  O 


Q. 

1 


r 


sag 


•n    £ 

.a  u 

g   eo 

.si 

CO 


?  .a  E  a 

lis 

a  M  eo 

111 

k"  c  .a 

o  s  IS 

»•§  g- 

£  £  O 


8     a 


1 


V3 


CM 

5f 


—  CN        m  *  to  ^ 

^n  m  m        f^  m  ^n  m 


«o  m  «r>        «r>  «r>  in  ir> 


ee        —Mm        »> 

f»>  ^  ^  ^  ^        *        f 

■*  ■^  ^  '*  ^        f        •«     -     -     , 


17358  Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


i 


o 

u 

isE 

W    in 

00  e 

<  .2 
00  eg 
.E  o 
.<!2  OC 

I   - 

<  0. 


c 

8- 

00 

_c 
'in 

.2   > 
^  ■" 

00  i2 
e   o 

^  s  .y 
.2  j2  t 

U    c  "55 

u]  .2  c 

Z  .2  o 

-  >  * 

BO    u    -O 
.S    o  < 

■a   S   = 

<  a:  o 


o 

o 
•o 


a 
o 

Q. 

w 

u 

X 

w 

00 

€    <n 

"SE 


-o  i2  •*»  — 

'C  o,'~  := 

tS  .2 

lA  e£ 


5)  .2 

21 


o. 

00 

(n 

e 

3 

u 

> 

z 

5 

00 

.M 

c 

(Q 

M 

5 

C 

u 

> 

•o 

.i: 

<  Q 


u  ^ 

«  -o 

E  .2 

00*0 
C    o. 

o  « 

>  u 

TJ     X 
<S     V 

>-^  ^^ 

o  u 
z  z 

00    00 

c   c 

c  € 

>  > 

<  < 


00 

E   - 

00  u 
c   > 

az 

Jl 
§«^ 

TS   Ji   ^ 

o  e  5 
"  s  - 


u 

u 

Z  "o 


oe 


—  m  fs  f»> 

p*^  r*^  f*^  f*% 

r«  r^  t~-  r» 

00  00   00  00 

•  •    •  • 


—  ^  —  —   —  —  r^  —  —  $> 


**l    ^*    f*^    f*i    f*^    f^    f*>    f*^    c«^ 

r~oor»t^r~t^r~r-t~ 


ZZ 


ZZ 


uuzuz      uzz 


<ux 


§ 


V) 

o 


>  e 


^ 


o 

E 


> 
w 
O 


e 


Si       ^ 


CO 
u 


c 
u 

E 

CL 

it 

> 

a 

■o 

OS     4^ 


£  00 
w   c 


e 
o 


g'i 


u 

»    »  i 

o        us 


M 
W 
U 

E 

w 

u    u 

^  00 

§  ^ 

00 'm 

■E  c 

< 


M 

w 
u    u 

00    B 

<  s> 
s< 

O    00 


-  5;  - 

W  3 

0^  CQ 

u  es 


u 

.>   00 
S.S 

_   > 

«2l 


l< 

55   O 

•111 

3   c   ^ 


•8 


.A 


C/1 


o    >    « 

.t  "o  5 
Q  <  O 


«  <o 


to  to 


r»  r* 


—  <S  <»>  ^  <ri 

OO   00   00   00   00   00 


>o  r»  CT> 

00  00  00 


in  ir>  «n  «r»  «r»  ir» 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17359 


1^  r» 


9^  O^  —  r^  ■v  »• 

^   00  ^  ^    f*>   00 

o  f»»  r~  t^  r~  r^ 

OO  i~  o  o  00  r- 

•    •  •    • 


I 


a 

1> 

bi 

T5 

1 

Z 

■o 

3 

g 

E 

u 

ji 

s 

5 

00 

e 

o 

1 

T3 

U 

a  u 

O 

X 

^ 

5 

as 

•c 

^ 

•o 

x: 

w 

CO  Z 

.2 

3 

■o 

C 

<». 

u~ 

cs 

o 

o 

XS 

■o 

V) 

V) 

u 

8 

« 

£e 

•1 

OOH 

M 

to  to 


^P  s 

S^E 

e 

"t? 

1 

III 

00   ^     S 

1 

s 

1 

1 

g 

E 
u 

•E-^l 

ii  §  s 

"5.  5  £ 

lis 

ill 

i-ll 

II 
§1 

8  8 

s? 

2  S 

8 

2 

■pss 

8  8 

e 
w 

1 

a,2  s 
§  <  — 

1 

II 

a.  c 

E 

M 

f-E  J 

U>  (J5  H 

o.  a. 

c 
es 

1 

01 

1 

^^ 

■V 

—  »>  rM 

»»>  »»> 

"♦ 

^ 

«   —   fS 

>o  o 

00 

00 

m  00  o^ 
r»  r»  r>- 

u  of 


z  « 


u  u  z 


u 


z  z 


il 

8 

(9i 

U     00 

■E:i 

1 

U   TS 

e 

iS-ii 

• 

1 

s  g 

M 

j:i 

8 

1 

U     Q. 

1 

li 

s 

O    00 

•-  .c 

u 

3     O 

u 

B 

-5   X 

£ 

55£ 

e 

8 

.2 

.^•3 

■o 

r 

.iS 

ofession 
cting  Re 

1^ 
o  E 

es 
e 
_o 

es 

c 

1 
1 

■si 

1 

£o 

o 
< 

E 

o 


09 


o 

.!2  6-5 
"-    u    es 

O 


p.  c  -a    "    oe 


"2  <«  S  B 

a  «  i  ^  ^ 

.2    O.  O  (»  CO 

eU  o  g  <« 

°  o  g  S  2 

o   g  g  go 


i  i 

a.  o 
E  M 
o  u 
U« 
00*2 
.E  5 

11 


u 

M 

£ 

o 

3 

(« 

it 

o 

i-t 

W) 

fi 

u 

£ 

1 

ou 

■s 

E 
*t 
pe 

■o 

i 

c 
w 

E 
u 

00 

es 

B 
es 


r 

O 

a. 

3 

in 


it 

> 


(A    in 

:s  8 
1 1 


u 

E 

CO    g 

|e 

«>    in 
:s   «  £  S 


t: 

o 
o. 

Q. 


Vi 

^   Xn 

SE 
SJ  E 

3  < 

::   w 

:i£ 

EO 

< 


ei 


0=5 

cs 
u. 


B 

w 

8      ^ 

E     g 

C/5  en  g 
t'     U     u 

(1  ^  a. 

?  C/1  B 
<n    C    E 

•5  E  o 
:=  >»  Q. 
aiE 

u 


<n 

5? 

8 

t 

s 

^ 

» 

00 

a. 

e 

u 

X 

J 

s* 

8 

g^ 

^ 

E 

a. 
E 

H  UJ 

—  «N 

«N   fM  <N 

■V   5  M- 

«r>  <r»  m 


«r>  in 


s: 


m  m  m  m  m  «n  m 
<n  m  m  m  m  «n  m 


m 


—  —  «N  «s  <»»  en 

^9  ^D  ^9  ^D  ^D  ^D  ^D 


to  to 
«n  m 


17360 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


t:        -r  -Tt 


sua  a. 


■c 

3 

o 
U 

■o 

5 

■«s 
'i 


I 

'5 

E 

1 

e 

u 

e 
w 
u 

E 
w 

> 
c 
a. 


u  u 
u  u 

Z  2 

w   u 

o    u 

EE 

w   u 

W3  <y3  ^ 

en  in  BC 
M  in  e 
«    W   S 

.S  .S  •" 

*M    'm    .a 

CO  CQ    w 


ee  oe 


O 

z 


w 


>  « 

^  3 


^^. 


a. 

X 

12 

c 
u 
u 
u 

8  I 

3   U   _ 

Q  Z  -3 

■O    in-   E 

eo  ^   S 
.E   u   ts 

O    in    S 


c 
u 

E 


o. 
u 

X 


v> 

r 

0 

U 

)j 

■g 

5 

OA 

T3 

e 

!a 

C 

c 

a 

u 

u 

E  b: 

ts 

— 

_3 

■0 
V 

BO  ^tLm  E  <  u 


0^ 

ae 


m  oe 


.       I 


i3 

u 

E 

.208 


e 

u  3 

X    c 


3    u  S 

M     M     u 

U    in    C 
Sou 

i  |« 


E  s. 

8    in 


S-5 


^   S   e  .S  .i 

*  1 1  Si 


m 

^     U     ^ 


E  °^      E  ^  i 

^  ^      41      ^ 

t/t     ^^  CA       Z      <!i« 


2,1  S 

■O     3     8 

<  00  c« 


uj  -  .a 

Z   eo  u 

«'■£  2 

*  .2 

in    «n 

S  §  8. 
.E-g.a 

OS    S 


-c 

I 


> 


c 
.0 
*«^ 

e 
u 

> 
c 
o 
u 


J3 

I 

If 


u 

X 

w 

U 

u 

z 

e 


O    *< 
f  -^  '^ 
U    in 

g  u  « 


C    o   e    w>    e 
11-2  8  ^ 


CM  9<    00  » 

CM  00   f^  00 

f^  f^   *^  f*^ 

r^  r*  »~  1^ 


in 

M  i2 
u   o 

Si  2 

li 

•*  •r* 


U 

u 

Z  1? 

,    3 

JS  s 

t  J=> 

*»   c 

(n     ^ 
*i 

c 


s  sag  I 


w  c  <x 
E  E  g 
a.2  ? 


S.E 
00 


c  ^  s  ~   a. 

lliil 

Eiiil 

<  a  CO  <  S 


Os  0^  ^ 

00  ^  0\ 

r»>  ^  >0 

r-  t^  00 


s 


>  >  >  1? 

'C  °2  'w   0 

u  u    u    u 

o  »>    «*  -r 


00  00  00 

f^  f*)  ro 

r»  r~  r~ 


(n 
w 
u 

E 

u 

Vi 
in 

E 
u 
to 

c/3 


u 
u 

c/3 


00 


Z  Z 


Q£  U 


z  z 


u  u 


z  z  z 


u 

.8      5 

£  ««    in 

«  t^   S2   E   8 

«/3 

C    M    "    U    U 

|^"|-§ 

tiifi 

3 


5  c  g;  ™      u  c 


e 
«  c 

(3  g 
E| 

c«   „ 

e   c 
M  a- 


s 

■3 
1 

I 


e/) 


e 


3 

CO  ^ 

*>  9- 

*  2 

5  cio 


§ 


§ 


<  u 

C     3 

.2  CO 

u  ■ — 

^    o 

60 


«2  S3 
o  ■> 

Q.  C 

a.  i> 

3  C/3 
'^     C 

a  .2 
i  I 

CD    §. 


C    u 

cX| 

II 

C«     3 
T3   C« 

SM 
in 

11 

0  00 
I" 

OS  f 

o  = 
u  < 


V) 

8 

.0 

■a 
c 

r 

^S 

a 

V 

•rf 

c« 

°^  ^ 

b 

.1 

a    jn 

b 
u 
00 

u 

c  2 

g  > 

1 

< 

Of 

?Pts 

TJ 

•0 
S   w 

gS 

g 

0 

<  8 

E  Si, 

i  > 

e 

11 

ad 

U     t/1 

5  8 

z.  E 

<cJ? 

C    es 

^ 

<^^5 

0 

> 

e 

H 

M 
U 
li 

E 

o 

</> 

is 
u 

«« s 

w  o 


u 


u 

C/) 


«     s 


CO  -w 

i  § 

«/3  O 

s  § 

.2   eo 


ed 
in  Cu    <n 

8-08 

E  S  E 

u    <n    w 

C«  -p  C/3 

cab 

ts  '5  o 

i  c«  < 


V 

u 

X 

u 


o 

u 

E 

w 

c/3 


in  31 

i  ^ 

■5c« 
8 

c/3 


—   CM   <N    fN 


>o  «  \o  >o  >c 
•Ti  «n  «rj  «r>  wi 


—       a> 


«^  ^  ^ 


\0  «  >o  \0 
«r»  m  «r>  «r» 


>o  <o 


—  «S  CTi  » 
•r»  ir>  in  w%  «^ 


^  ^O  >0  'O  « 
m  m  art  m  tn 


St 

—  <M  fn 

^. 

^ 

«>•  cs 

iri 

>e  NO  vo  >c  >o 

<c  <c 

5 

<0  'O  «  «  « 

NO    « 

«n 

in  ¥^  m  «r>  m 

in  m 

Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17361 


O 


w 


|1 

.Eu 

Z 

-  55 
g.a 

<=  t 
^  «» 

"  -o 

00  — 

^  § 

O    in 
:^    & 
O 


■o 
e 
a 

eo 


c 


.2  w 

o  ,£. 

'*§  •> 

g  .^ 

2  t 

§-^ 

^  o 
u  u 

Z    u 

">  _ 

-  s 


ao 


« 

B 


a  u 

X    U 

•»  Z 


J 

e- 

in 
w 
u 

I 

C/) 


c         ^  <-  CO 

i    ft- « •= 


CO 


c 
e 
U 


8.S 

CO  (Z 

8  ? 
5  I- 

it: 


S 

eo 

c 

5 

u 


eo 

c 


-   £  -o   • 


u 

c 
a 


r   © 


_  ^        CO  .S        .S 

.5     B    £     C 

CO  Q 


.   ,  o 

B 
O 

u 


—  ©v 
m  ©1 

—  r^ 


©>    <M 

<n  ■v 

©v  r*l 


a  T3 

.E^ 
S.E 

U  b. 
00  (« 
.E  c 

1.1 

CD  < 

©*  — 

TT   00 


*  -a 

00   B 

E     « 

i  i 

V   a 


in 
u 


(^   eo  E 

V    <:    E 

CO  •=  .E 

was 

2>  _U    in 

a  u  z 

.0  J£    in- 
3     O    U 

-^    o.-> 

D    s- 
"^    o 

■O  CO 

i  s 

ea    3 

U  CO 


to 


u 

E 

CO 

E 
O 


3 

•o 

W* 

u 

a 

E 

a 

u 

u 

z 

JS  In 

u   u 

■—   u 

SE 

l.E 

"u  a 

QC  i> 

Si 

^     mi 
^    o  ^* 

5  -e    B 
S  CO   g 

4>        b"  » 

2    u   3 
E  oc  M) 


P^  ro  r^  ©N 

00-00  ""  00 

r-  r-  rj  r^ 

O  O  r~  e^ 


u 

m  ■> 
u    C 

8  I 


1! 


eo  E 

U     B 

S   © 

u  u 

u  UJ 

z  z 

in    in 
w    u 

u    u 

EE 

CO  CO 

in  in 

in  in 

w  t> 

E     B 

*K  *m    in 

33- 
CO  CO 


^  'S 

8  8 

a  <^ 
-8 
8  E 

t  8^ 

c  0  § 

8.-S5 

O.   o     B 

3  "§.2 
"5  b 
0  a  <© 

.  "  3 

m    >    o 

8  §  ° 

"E  "  = 

u  eo  <B 

»*  -S  I. 
.E  —   *> 


CO     CD     > 


©V     ©>  ©N 

00  00  00 

f*>  r*^  ^'^ 

r~  r-  t- 


^.^  o 

in    « 


in    in    in 

E  E  E 

ana 

M    in    in 

CO  CO  CO 
8  8  8 


U     U     V 

0£  PC  ce 


•n  wi  ¥^ 
©N  ©*  ©• 


a  z 


z  z  z 


z  z  z 


M 

u 
u 


"u     B 

m  .E    " 
.c  2   eo 

111 
!i  ^  i 

i>    w 

.a  X 


CO 


I 


u 


u 
CO 

eo 

B 

a. 

m 
u 
in 

•O 

c 
m 
.J 


in    ep 
w    B 

CO  Q 
«>•© 

E   g 

3      lA 

u    00 

Is 

w  CO 

02 

3   8 

a  ** 

f  CO 

M 

u  o 


e 

« 

JSj 

u 

i 

t 

1> 

8  SP 

CO 

g. 

•E? 

1 

I 

gSe 
Sho 
ices 

.S 
■6 
u 

1 

0 

£  JJ  t 

g 

« 

U 

u 

8  X  2«« 

oe 

0 

^ 

Other  Support  Servic 
Packaging  and  La 
Convention  and  T 
All  Other  Support 

■0 

B 
es 

s 

1 

B 

a 

1 

B 

6 

i 

u 

w 

;© 

CO 

m 

1 

X 

B 
O 


O 

U 
w 


0 

2 

0. 

es 

(/I 

ra 

B 
U 

Sa 

M 

E 

0 

0 
in 

u 

0 

g- 

Q 

H 

c 

3 

0 

1 

1 

1 

E 
0 

c 

-1  U 

B 

E 

3 

s 

i8 

F 

8 

C 
•© 

^^ 

8 

H 

§ 

:© 

;© 

,S: 

0 

0 

8 

X 

CO 

CO 

a 

> 

^ 

fN           — 

fs 

rn 

*  ©s 

»  7  ©v  S 

^^  ^^ 

^^ 

lO  r»  r^ 

t» 

r» 

r~  p- 

*M      W«      WM 

MM 

^m     ^m     ^m 

•" 

«^ 

«      MM 

(N  (S   r4   CN 

(N 

\o  0  >o 

<o 

>o 

vO  >0 

<o  «  «  « 

>0  NO  NO  NO 

NO 

«n 

«n  «n 

m  in  «n  «n 

m  ¥^  m  «n 

m 

r4  M  »s  rM  <N 

fNl  «N    «M  <N   fS 

^O  ^9  ^9  ^D  ^9 

m  m  m  in  m 


17362 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


! 


■o 

s 

e 
u 

E 


O 


o 
e 


E 
u 


1 

s 

e 
w 

E 
u 

« 


a. 

o 

u 

z 

If 
n 

si 

C  o 
(-  E 
■3  K 

II 


8.3 

t  i 

:ir 

•o  o 

E  a 

^^  es 
U  C 
[jj     u 

^.1 


^  E 


OS    Ov 


i    ^ 


^    00 

■5.E 
S  ii 

w  _ 


n  t 


eo 

c 

E. 
w 


U     M* 

.=    w 

8   T3 


u 

E 


e 

5 

o 
c 

M 

e* 
o  ^.^ 

^     00 

c 


^^       2  -o 


c 
w 

c 
u 


3     O. 

o-  O 


c    u 


c/3   oe 


If 

O    C 

is   o 


(A 

1 
u 


w 

i 


E 
U 


00 


5  § 


3 


E       "o 
u 


irt  « 

u  > 

00  e 

^  3 

o 

t-  00 

i  o 


IN  — 

«N  <N 

«N  <N 

00  ae 


.E  § 

e  _ 

°s  <■ 

C  S 

♦-  2 

11 

li  2 


3 
O. 

E 
o 
u 

1  8- 
•5  g 

C/3    w 

—      CA 

II 
u   u 

u   eo 
vi  .5 

Sirt 


w 
z  ^ 

t>  .E 

.a  c 
=  i 


•5;  s 
3  « 

m  Q 


u    u 

3     > 

[J  ^ 

"2  = 
§1 
VI  2 

800 

c>5  i 


o 

o 


00 

c 


00 

_c 

•5 

_3 

U 
X 

c 

vf 


•o 

s 


00 

'•^   c 

§:i 
5  2 

SI 

^  .M 

.S   "> 
00.0 


00 

c 
c 

e 


00 


^    -g 

_o  * 

o  c 

u  .2 

E  ^  S 

</»(/»■  — 

©Hi; 

(J      04)    CO 

>^  I.  Z 

v>     »     U 

D.  S.C/3 
O    o  _  --. 

j=  .c  «  5 

t/5  00    c  .2 
u    td    O    » 

cQ  a  >  .E 


e  w 

si. 

u  _ 

Zed 
c 

g  .2 

Ei 

§Z 


=  -o 


S  2 
c  >. 
.2       -5 

CO  4j 

■>  •- 

O.  3 

U  Q. 

"        c 

V  O 

tU      ^-K   JS 

S  000 


'5 

3 

E 


00        e 
e         5 

=        ■§ 


«  J2  J2 
y  o  o 
=  00 

73  JC  X. 

■^  ^  !f 
§   g   g 

—  .2  .2 
§  w  13 

I  SJ  g 
W5  >  > 


c   o 

E-S 

-  00 


e 


-  00 

E^.E 

15  <" 

H 

<d  Q 


n'  en  ^ 

^  ^  0\ 

CM  CM    rM 

00  00    00 


m 


«N  CM  ;?, 
•^  *^  2 


^  ^    Os 

0\  ^   Tf 

<S  «N   <N  <N 

00  00   00  00 

•  •    •         • 


t 

u 

u 

z 

vT 
u 
u 


ea 

c 
o 


09 
U 


II 

CO    VI 


<N 


U 


u 


U) 


u  OS  z 


z  z 


vt 

■—    w 

>    u 

"  E 

.«   5  -a 
.::   E  ii 

**    ^     (8 

Sag 

ea  ^ 


§ 

I 

[ 

w 

a 


o 
u 

I 


o 
< 


u 

Vi 

■3 
e 
o 


o 

V3 

73 
c 
,0 

•) 
u 

3 

U 


o 

II 

5 


s 
s 


Hi 

c   E  ^ 

W     V     ^ 


U  13 


00 

c 


11 

u   u 

c/3     M 

— .    n 

s  s 

.2  2 

<"  _ 

">    ^      V) 

o  "  2 

S  1-  9 

•O    g_V3 

S   E  73 
V)    o  'C 

.a  U  2 

S2   c   u 
w    9    u 

.>     V)   «« 


00 

s 

'a 


c 
E 

Q. 

_o 

u 

Q 

c 
u 

E 
o 
eo 
es 

c 

ES 


«    c    p  -o    t  _ 

r»  _^      «      i_      C 


c   00 

o 
U 


VI      U  bO 

O  C/3  <« 

00  „  Ji 

—      i)  VI 

O     C  3 

U      M  CO 

3 
OQ 


e 

H  a 

k.  c 

o  o 

3  ^ 

O.  "^ 

O  0. 


o 

o 


c/: 

VI      t. 

!<>?« 

t^  -g  § 

*»  2  3. 

«•-  I 

u:  ■«  — 
S  2 

§  3  E 
_  y  V) 

ea    c    O 
■^   hi 


00 

e 

'c 

s 


s 

JZ 

u 

t/5 

u 

•a 

00  a 


^    CO 

•-    (J 

•5  c 

u  .c 

u  u 

•—  o 

c  H 

Si  •- 

0.-5 
<  O 


e 
o 


3 


C     v> 

i  § 
s-g 

O      M 

u  ^ 
c/3     O 

>.   c 


fN  w>  »> 

«S   r>4   «N 

>0   «    <£ 


r<  9  » 

ov  5>  «> 

rsi  rM  «N 

^  «C  ^ 

<n  <r>  ¥^ 


—  —  <N   r-i 


V^        1^        .^^        ..^^        i««        .^k        .^         .A.  •  _  _         ^T  "T        ^"       ^"  ^~ 


>CsO>0>C^sO'C^>0^^^ 


— • 

«N 

«-i  o> 

v^ 

«r> 

»o 

<0 

«->  v-> 

«  <o 

^" 

^" 

^" 

.^ 

H        ».■ 

vO 

NO 

« 

^0 

vO    « 

VO   vO 

Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17363 


00 

..S 
=  >  -o 

^  "o   9 


u 

3       jo 

O  M 

§    -s 

2      2 


.E  c 

§2 

■H       <" 


I 

e 
o 


§     z 

^     »»     VI 

J2   g  .2 

«  -g   £ 

c/3 

^,§■2 

V)   "O     08 

§  »  b 

u  o  of 

o  _ 

^  «  c 
S  S  ** 
^.2  E 

t>     V!     Jli 

g  P  E 

Q    D.< 


u 

00 

CO 

3 
00 


To        fO   ""   5         2P 
c       ^  o  S.       S 


s     i 

a        o 


X 


3 
ea 


S  o  9- 


u   3 
2  <« 


Z 


u      u 
z     z 


3  §  S 


i  §  E 

-  i^c» 

o  -  0  _ 
•o  .  0  ea 
3   ooje   c 

-:.E  «  .2 

E  *  «" 

.  V)    v>    a 

00  ,i.E  <« 

c    00  ~  — 

■—   e   <A  o 

>  -s  C  o 

VI    VI  c/3 


A   5 


c/3 


CO 

u 

3 


vT 
u 
u 

E 

w 
c« 

73 
c 
O 


^   § 


i 

■5    «:2 


r.      ^      a       op     -5  X 

.2       o       o       >       .2  € 
s       o       IS      :=       i2  " 


.0 
o 

V)      «      C 

<'>   •»  5 

ti    V    o 

IS    c   » 

u 

u 

X 


^   e   u 

e   c   - 

3  o 


u 

u 
z 
»r 

u 
u 


c/3  3 


,.   5   ^ 

■2.2  3 

3  3  "S 

e 
o 


es 
C 

2 

*^ 

es 
u 

3 

u 


i 


§1  § 
u  ^   u 

c/3   2  c/3 


o 

'S     V) 

.11 


0..2 

>-^ 
i  E-3 

.E  rf  ■ 
2  o  «* 

g  a  J 
-a 


V)     4^     00 
~    00  es 


«     3   .S 

c  00  > 


—  On 

—  O 


On 

n 

00 


s; 


ON  On 

On  On 

<N  <N  <N 

00  00  00 


E 

a. 

y^  o 


£  « 
S^  _ 

w  o  j; 

X    es    00 
w  u   e 

Zu 

'E 


f  '9 

8  -2 

f  2 

i  s 

o  e 

M  X 


U 

X 

w 
w 

B 


cKg 


•8 

o        o 


o. 

8 


8  - 

f  2 

i  g 

I  ^ 

S  O 

<M  I., 

o  o 


00       •=: 


1  8  I 
^  S  o 

S^  § 


es 
3 


a 

o 

M 


•=  s 

S  £  "« 


•5     e 


o 

'E 


§ 


.E   u 


3  .2 


c/3  OQ 


ea 
u 

■O    3 

3   u 


U       CJ       U        U 

Svi  e   VI  e   (A  c   V) 

XS  9  tS  9    VI  9  XS 

vi:z  VI '.s  v)::z  mj: 

8  .2  S  .5  8  .2  8  .2 

o  JS.t  8.fc  8.t  8. 


On  00 

On  ^ 

<N  r- 

00  00 


o 

00 


o 

00 


o 

00 


u 

•o 

i 

VI 

w 

u 

e 

o 


PNI 

o 

00 


c 

—  «   "   2 


o  o 


c   c 

§  s 

v>     V) 

u    u 

£S 

o  o 


J    X 

s  § 

VI   .S 

c   g 
O  o. 


—     CN|     ^ 
*     V     ^^ 

00   00   00 


a      u  u  z 


eo 

=  .5 

o  c 

s  o 

3  = 

-  S 

S  .2 

■g  -g  S 

c«  c«  a: 

w   k  e 

00  u  B 

ea  j=  9 

3  2  X 

M)0  U 


B 

s 


g 

V) 

"5 
§     <>5 

JC  VI 

U  3 

C/3  O 

Ml  *» 

.E        S 

>  =! 


i      2 


.0 
o 

E 
o 

3 
< 


o 

< 


M 

u 

VI  .a 

8  t 

CO  "g 

7a  .2 
o   g 


U) 


w 

« 


—  CnI 

e*i  ^  ^         ^ 
NO   NO   NO  <0 


NO     NO     NO 


0>' 

ON 
NO 


T3 

u 


1^  t~ 

so  « 


g 

1 

z 

CA 

1; 

Jg 

S 

"8 

z 

X 

s. 

^ 

8 

g 

v» 

g 

2 

u 

u 

M 

aif 

^ 

i 

g 

8<^ 

VI 

u 

'5! 

c   w 

>, 

>t 

2  ^ 

.!C  CJ 

VI 

Id 

'vi 

£ 

^^„^ 

s 

u 

>N 

«>. 

^ 

<M 

M    J= 

;»^ 

0 

to 

0 

<  •S 

>N 

U. 

t/i 

«-• 

J= 

<M 

a 

«S 

m\ 

■3  « 

o. 

0 

u 

u 

(J 

and  Soci 
ulatory  K 

M 

£ 

X 

£ 

e 

y 

0 

c/3 

° 

SI 

0 

o< 

J» 

^ 

z 

«. 

CN» 

MM 

«M 

HM 

«M 

«^ 

mm 

v» 

w 

■■■ 

MM 

^H 

«N   «S 

rN« 

IN 

<N 

r^ 

NO     NO 

NO 

« 

^O 

>o 

s 


0. 

8 
S 


■=  « 

e  Q 

O  o 

<M  V) 

O  ** 

en  1^ 

«*  t: 

o 


B 

o 


U 

2  C 

a.  o 

•c:  a 

=  1 

16 
5*S 

h.     V) 

o  w 
u 

S£ 


■si 

*>  _ 
E  2 

^4i 

OS 

o  o 

8  8 
u   u 

£E 

o  o 


—        —  fN|  en 

CM  «N   m  e»l  fn  m 


fNi  CM  fs  rM  «s  n 

NO  NO  NO  NO  NO  nO 


17364 


u  a 

C  o 
.2  3 

Si  s 

a:  a 

1^ 
S  s 

o  ^ 

o  _- 

S.s 

v)    eg 
I- 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


I 


i 


4 


2   <« 

2  1' 

<Q   •■  H 


1 


u 
_    «    S 

o.  Z   >. 

o  o  •*• 

Wl      •>     «f 

.a  .a  5 

U  U  s  ^ 
■o  TJ   t3   S 

A     3     C    'ajk 

«*  *•  .c  "5 
£  £  g  ^ 


m  ^ 


o  o 

00  oo 


u    c  ~ 

00 -S  K 
c  •I  <S 

I  5€ 

HI 

O  2  u 
■^  O  2 
J  Z  .§ 

s  V  a 

.2  •«=  !* 

8.  8  JL 

C/3  Z  C/3 
<*>  ^   f*^ 

sss 

oo   00   00 

•     •     • 


1 


"8 

o 

z 


e 


"8 

IE 

o 
C 


I  i 

3      5 


o 

e 


u 

o 

e 


u 
u 

u 

o 
u 

2 


I     J 

o         e   o 


c 

o  u 


2  "o 

o  S 
:^  O 


e.5| 
ii  a  o 

e  £*  j= 
*»  "3  — 

SP  -  2 

u  ij  c 

E   2.  ^ 


O        So         O 

00  00    oo  00 

•  •  • 


8^ 

c   u 

M)   C 
IS 

w  .£ 

ig 

^  a 

s   o 


O    -O 


o   o 
2  S 

CO    ea 

-1  -J 
"a  a 

u    u 

■5  ^ 
o    o 


o  o 

00    00 


c 

V 
00 

to 


w 

.c 

w 

E 
o 


E 

u 
u 

ia 

u 

"a 
t> 

w 

E 
o 

z 


00 

o 

00 


•3  .a         " 
ll        § 


73  ts: 

i' 

U    w 

f*8- 

8- 

3  y 

u 

C/3     ** 

K 

<0    (n* 

« 

S    «9 

dica 
ospi 

Hos 
ospi 

s^ 

u  Z 

2   « 

^■s 

S«J5. 

O  t/3 

a.  c/} 

«N    »> 

r^  Ov 

^S 

S§ 

00    00 

00    00 

W  2 


U  2 


a:  2 


u 


2  2 


S        § 


u 

Z 

3 
O 


c 

a 

3 

u 


u 

e 

-s         «   "  < 
3  ^€-g 
v>  1i!  O  a. 

-<-     00  w    ^ 

<_  o  <_  S 
o  ^  o  u 

M      3     M    C 
U    ^      U    O 

£•«£ 
o  So 


M 

O  a. 


e  g 

U     00 

a  s 

us: 

c    >» 


3 


o   o 

CO 


y  .a 


5  "g  -a 


e 

w 

c 

<^  ^ 

00   *> 

c  a 
y  is 

60    « 

.5    w 

Q  Z 
u 

E 
o 

Z 


o 

C/3 

tf>    w 

E^ 
«^  a  s 

t    «    o 

■«  a  o 

»*     3     C 

3:  -e  J 

W     E     3 

E  <  -o 
o  I.  E 
Z  ^  < 


> 
u 
V) 

u 

es 

u 


5 


ea 
u 

z 

o 


E 
< 


—    in 
to  JX 

<  a 


O  CO 


2E 


'o.,2 

M   Z 

o  _ 

Z   « 
_    u 

75   eb 

y     3 

-1 

u    u 

2  1 
^  S  S 

2   c  O 

o 
Z 


S      M 

•^5 


M 

o 
Z 


«l 

<    o 

8l 

ja 

3  TJ 

^s 
s  = 

=  1 

a  u 

^^ 

a. 


^  9- 


«N  r*  <N 

«  >o  « 


«N 

». 

o> 

0> 

m 

». 

00 
0^ 

— 

«N 

CM 

^ 

s 

CM 

'T 

s 

2 

IN 

CM 

so 

9^ 
CM 

2 

\o  9  o-       dv  d> 


«N   r<    CM 

vO  «  >0 


fS   «N   «N 
fN    fM   «N 

vo  >e  vo 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17365 


■g 

! 


I 

W     IA 

as 

ui-5, 

«- S 

CO    J= 

C^  in 

Z  ^ 

1  i 

u   to 
«^  3 

C/3      M 


=  8 
a  3 

e  " 

.2  8 

ll 

B| 
a  3 

I  s 

1^ 

si 

u   e 
es   V 

u.  E 

^5 

.2  a 

E  3 

u    in 


00 


o 


u. 

g 

U 

00 


=    I 


E  c  eo 

V  o  e 

•=  E  3 

u  w  e 


3 


ti 

g 


00 

c 


8 


.8       8 


u 


.(J 
C  8  w 

.5:5.2 

ii  E  g 

=  E  « 

•^    O    c 


U. 

O 

CO 

c 

^£ 

I'l  » 

:ll 

i  g 
82 


E  E 


iS 
S  E 

3  ^ 

is 

8^ 

•<  M 

C  S 

*>  C 

_  1) 


.0 
3 

in 

■o 
5 
f 

es 
u 

j: 

2S 

s « 
!? 

Q.  w 
w  .c 
o   — 

W    in 

ia  % 


•E 

S  s 
*  o 


>— -  o 

M    w 

8  S 
I '5 
•ao 

$1 


Sa 


w 

"»» 
u 

JS 

i. 

iS 

w 
u 

E 

8 

M 

u 
u 

E 

w 


o 


a  ^      a 


8-i 


?  = 

.2- 

a  3  •« 

g  ■>  S 

oo-o    S 


si 

.H  i2 

li 

.2   S 

E  "^ 
■o-S 

5  g 

•a  ^ 

lie 

"0  =  1= 

■Sue 


8 

E 
8 


in 

8 
E 

w 


I 


u. 

s 

"a 

3 

'> 
■5 


^ 
S 


—  «N  »> 

«n  in  «^ 
000 
00        00       00 


<s  — 

O  r^ 
00   00 


—  <M 


o 

00 


o 
00 


9-  — 

ir>  \0 

O  r^ 

00  00 


00 


f*>  ^  <*>  »n 

00   00  00  00 


00 


2  2 


8 

3 

< 

o 

u 


8 

3 

< 

w 

u 


C/3 


5       "o 

v> 

■0       " 

§   -^ 

'tJ 

■a     .5 

£. 

sychiati 
t  Psych 

ilCare 

ties 

cilities 

a.       CL 

-—   ■  ■     IB 

t  ^ 

2 
E 

and  Resident 
ing  Care  Faci 
ursing  Care  F 

?^s- 

z 

g.e2 

t«  z 

S2 

s 


es 

Z 


u 

c 
o 


i 

8 

3 


S  §^2 


i^ 


II 


~   3 
^2  I 

UJ  JS  ^ 

.0  s  Si 


.5       -P  -S  iS  .«  .S 
•g  2  2«  8S  5 


4S  « 
11 

I  ^ 

CB    ^ 

2I 


0£  Z 

2  2 

c  e 

u  w 


:5  y 


II  -a  -3  o  .$•  i 


!2  2 
u   u 


e  E   o 

la 
a 


8 

I 

i5 

•s 


£ 


'5  o 

s|s 


■O         JS 


u 

E 


■=    I" 

t^  a 

Vi    t 
11 

u.  o 
8lS 

lis 

.2    3-0 

a2|= 
<|5 


w 

T3 
UJ 

«> 


Cl. 

s 


5    -g 


> 
"3 


w 

E 
u 

■o 

s 

eo 

■E        C 

S      a 

Z        u 

I  8.^ 

Sc^  i 

E  *>-  0 
E;SU 
o  w 
U  of 


<>»         <M         <*>  en  r^ 
<N         «S         «>l  «M  «S 

^         ^9         ^3  ^3  ^9 


«N 

n 

es 

en  en 

en 

en 

en 

en 

en  en 

en 

«S 

<M 

*s 

<s  «s 

fS 

>o 

<o 

« 

«o  « 

>o 

<N 

?>  o»  S 

■* 

«N 

2 

n 

r^  r»\  r^ 

^  *  * 

^ 

* 

* 

f<4  <s  es 

«s  <s  es 

«s 

«s 

<s 

«  >e  vo 

VO  <«  <0 

<o 

>o 

<c 

17366 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


f  V 


3 
O 

s 


M 

3 
O 


i 

u 

e 
w 

2? 

E 


w 

u 

E 

u 

(/) 

"3 

i 


s  s 
^1 

^  "o  75  "o 

3    3    en    3 

^  "3   t*  "w  — . 

3     3     3     3*^ 


00  00 


8 

"E 

u 

(/) 

e 
o 


2 

o 
u 

z 


u 


c  o 

.2        1  «« 


> 

•o 

§ 

ao 

'e 

e 

H 
o 


1 1 

^     3 

U   o 

II 
IS 


5      G2 


00 


00  r> 


sis 

_u   o   u 


u 

3 

E 


§     i     5 


8-     .8 

U  e 

2      I 


c 


a.  m'  £ 

c  H  c 

.2  i  .2 

o  a.  o 

-  8  - 

i  8  S  8 

'     K  (S  X 

'    "  .C  S 

o  v>  u 

"  X  o 

3  .SJ  3 

!:  w  i: 

a.  c/)  a. 


a    ■    CO 
w    u    u 

c  c:  n 

8  8  S 
fi  -^  -^ 

1-  H-  H 


o 
'so 

s  = 
i| 

Si 

S  c  ^ 

§  S  5 
■5  g"i 

•3  2  o 
^  <    c 

S  S  <s 

•>  5  .sc 

C     v)     •• 
U     }i     M 

SOS 


E 
e 
u 

3 

a 


a. 

3 

s 

o 

c  ^^ 
E  S!  ^ 
S  SZ 


5  1^^ 

"St 

2   c 

a  .2 


e 

o 
u 

< 


VI     o 

I   ^ 

S-S 


.5  »>'  g. 

.£  S  2 

H  a  00 


u  g   c 

^  5  S 

3  3    E 

CD  E  < 


<N  <N  fS  »>  On  a\ 

z;  2*  £*  C?  C*  5^ 

00  9>  Ov  On  9i  0> 

<«^  1^  r~  r~  r»  JC 

•  •  •  •  •  • 


2 

V) 

c 
o 

o 
o. 


u 

o 

E 
p 


V) 

II 


3 

o 

o 

C/5 

"5 

c 
o 

VI    ^.i^ 
.U     V) 

2  = 
a.  u 


e  a- 

u   o 

«^  Si 
o  2 

^  «-^ 

S  a 

^  o 

.2  2 
S^ 

O      v> 
^     3 

2  u 

U     M 
C     C 

—  o 


«.2 
o  K 
^    v> 

es    p 


V)      ti 

I" 

2  -V 


g 


o 
E   - 

V)    (_ 


(/} 


CO 

o  £  "o 
2  3  « 
8.1  E 

©Co 

P  ~  E 

«•      ^      OB     CQ     C 

oi  a.  v;  oc  < 


.5  4J 

y  o 


—  00    — 

•         •    • 


c 
i 

o 

CO 

e 


S 


v> 
00 

c 


3 

CO 


o 

Z 


o 


3 
O 
U 

S     ^ 

=        i2 

•o        o 
5        E 

v> 

£! 

3 

O  ^ 

■^  V) 

■I  Si 

X     ii      V) 

S  8  ■§ 

^  CO  "5 

es    CO    o 
u    u  '— 

•=  •  =    « 
(0    eo  «*' 

£.2  s 

H  H  Cu 


CM  — 


Z  Z 


u 


z  z 


u 


-E  "C 

E^ 

o 


£      8 
cJ5      E 


.r*        « 


V)  .H 

a  S 

t  ^ 

u   e 

C/3    O 

.11 


3 

E 

E 
o 
o        >, 

u         c 

o      g* 

E 


n       S  15 


—    <a 
u  _ 

«:  g 

"3  .2 

«  > 


■EcJ5 
S 


u 

i=  U 


8 
"S 

1  s 

*  es 

73  }i 

s  s 

«>  e 

1 1  i-s 

y  5  o  c 


OS  W5  C   E 


—  » 

«N   «N  PM 

<N   «S  rM 

*   *  ^ 

«N  «N  «N 

>o  <o  « 


s 

a. 
E 
o 
O 

u 

u 

s 

o 


< 

§ 

V) 

o. 

3 

2 

O 


3 


I 

E 
o 
O 

60 

e 


u 


?.        *  *  ^  ♦ 


fS  fS  (N  «N 

«  <o  >o  « 


r«-  r»  !>.  r«. 


«N        r^        o> 
r»        1^        ^ 


_   —  <N  On 

(N  S  ?J        r3  ^ 


r»-  •»-  r~ 


r>  r- 


a 

c 

V)     U 

S  U 
U    <3 

12 

§v> 
C 

«'  < 
<    ^ 

•C  a.   v. 

O.    O  '5 

«»-   p  •= 

°  o  a 
e  o  i2 

o  i-5 

CL 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17367 


i> 

o 
E 

2 

o. 

s. 


VI 

s 

s 
I 

u 

"O 

s 

3 

S  o  2 

-  E  I 
J  2  2 

&ls 

u  is    v> 
X   a  JO 

UJ    V  5 

3  .a  2 

a.  c/3  75 

S  S  .1 

•=  •=  iS 

*rf     *«      7i 

CO    to  (S 

.S.^  2 

H  H  O. 


CM  •» 


S     "s 


o 

3 

a 


o 


I 
U 

u 

z 

vf 
w 
u 


u 

c« 


iS 

c 
u 


S      ^ 

■t?       o 
V        S. 

3  ^ 

.«     e 

C    H    2 

•2  c  i 

—  -s  "O 

8-.§  S 

U    is    M 

X  a  JO 
tu   C   3 

^So 

u    S   ^ 

'^  i>  s 

3  .2  S 

■O    >    Ck. 

2  5^ 

O.  CA  73 
73  "3   o 


V,  CO     CB     o 

I-  !-  a. 


On  <S  — 

00  <N  ^ 

f*^  On  ^ 

r~  1^  r» 


.£2 

V) 


1?     e 

•K        g 

Is  8 
&•=  2 

g.f  5 
"  k.  ^ 

2  -o  O 

J»  o  .2 
S.|  g 

to     V)   ^ 

owe 
C  -C  3 
J>  JJ  _ 

75  73   u 

O  O   s 

CCS 

■a     "O     -F, 

S5S 

V)     V)      _ 

E  E  S 

3     3     Ji 

K  S  I 

3     3   -£ 

22< 


■o 

S 

1/1 

E 
u 

> 


U 
u 

Z 


o. 

3 

c 

V) 

e 
O 


f        00 

I   "- 
{«  1  N 

•2:1  S 


u 

S  § 

a  E 
u 


!  i 
- 1 


'I 

i  i 

V)    *" 
3   "O 

i>    3 

S  s 

II 

E  < 


E 


C~  00 


e 
u 

E 

3 

V,  E 

I- 
e   C 

s9 

3   c 

<  u 


o 


o. 
u 
w 

X 

u 

in 

O 

c 


U 

u 

Z 

»r 

u 
u 

E 

w 

V) 

e 
o 

eS 

S 
u 
w 


if 
11 


^z 

in  *• 

8.2 

^cJ5| 
«  i| 

»  5  o 

pi 

eg* 

all 


J 


8! 


8 


15 

^   eo 
w  S 

1^ 

£(S 

U      M- 

IS. 

^\ 

a|i 

a.  2  < 

(M  f  2" 
r»  r»  r* 


as.-z.ai. 


ui  et. 


a 

•0 

S 

c 

u 

e 

C 

& 

^ 

€ 

CO 

E 

C 

c 

u 

U 

M 

fs 

"O 

U 

5S 

s 

Vl* 

< 

CO 

< 

1 

c 

< 

c 

< 

? 

£S 

g 

<a 

M 

1m 

1 

1 

VI 

3 

QOU. 

c  .2 

si 

0 

e 

1 

£ 
5 

2 
S 

v> 

c 
w 

u. 

^1 

I1 

v> 


u 


00 1: 

<  O 


§•§ 
«§£ 

Qu  c 
•O    « 

S  e 
el 
1^ 

2  c 

5  - 
<    P 

li- 
^1 

■o 


.2  .? 

3    v> 


a  E 
IS 

-! 

CO    «tf 

■^  S 

75  '5 
8  2 
c  .2 

O  "r    in 

.2    .  E 

.=     w     3 

=  18 

in    3    3 

E  8| 

3     3*^ 

82 

3 

2 


e 
o 


s    ^ 

73     o 

.2       -o 

c 
a 


e 


c 
o 


CO  _^ 

Si  ^  a. 

OS  a  2 

•2  <  S 


S 


73  ^ 
-^  s 

S    (3 


CO 

a. 
u 

3 

3 

Z 


u 

Z  ^   3 

O  E  E 

c'  P  8 
5  §  3 

8  i< 

i< 


u 

o 

I 

o 

^    i 

ll  8 
E  ■§  g 

E-  r 
S  ?o  o 

3 
E 
< 


B     C 

I  a 


eo 

c 


a 

u 


e 
•^    v> 

p  -S 
u  i: 

1^ 

c    S 

E   o 
8  e 

P  o 
I  ^ 

I-    o 


u 

es 
bu 


ir>  m 


—  rN4 

r-> 

ON 

fs  rNi 

rsi  pni 

PNI 

<N 

r-  c^ 

r-  1- 

r- 

!«• 

—  fM  — 

—  —  —  rM  <N 

f^    ^\    fN  f^    f^    t^ 

r»  r-  t>-  r~  r*  r- 


ON    On 


Ov 


17368 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


■S 
2 


3 


e 

E 
w 

E 
e 
o 


S    s 


u 

2 

8 


1      I 


2 

8  J- 

tt  CO 

S.S- 

i  5  J5  :| 
i  >>  i  ^ 


«« 


a 

SI 

a  = 

E  .2 

<  li 


§ 


c 
o 

ti 


o  Z 

i  .§  e"  § 

c  o  •  <« 

^  -a  c  -o  •= 


ll 


^  a  ■=  <^ 


90^  E  ^  C^ 


2  JS  S 

i>    Q.  K 

--    —     3 

u   oa   c 

S  E  S 

2   55   I 

2  .c   o 

<^   O    op 

III 
s;  <o  ° 

i  ".s 

—  "  8 


EPS 

<  oS 


■S  ^   „ 

o   a   t   o   «    y 

CQ  Q  <  ia  S  <2 


ll 

E  o 
.S-r 

*".  E 
IS 

II 

i  i 
11 

•2  a> 

ii  Ji 


^  —  ^        »        f»>  —  m        r» 


s 
o  e 

u 

J2   o 
I? 

«>  "J 

o  S 

v>    «* 

5Z 

i| 


M 
V 

Art 

O 
O 

e 


J2 
u 

«« 
o 

■o 

.5 


o  8?  o  o 

I  o  ei 


o  S       o 


•iS 
ti 

S 

•a 

1?S 
1-2 

ll 
ti  a 


§  1 


Sfr 


V)      V) 

o  o 
■a  Tj 

§  s 
a  ji  i« 

o   o   c 

Z  Z  .E 


o  o 


c 
a 

I 


^ 


§ 

o 
X 

a 

(J  £ 

f 

3 

arks  and 
nalCam 

^'^ 

o3 

.§ 

IcP 
atio 

s  S 

73    in 

^ 

a  li 

ia  o 

1 

•g  s 

S|_ 

«2 

reational 
rting  and 

ming  and 
anization 
ept  hotels 

1 

a. 

c 

b  R 

8  £?5 

.s 

a:  c/) 

a:  O  «!i. 

f"^   <M 

•»    •« 

(M 

o  o 

ss 

00 

i-»  r- 

• 

U2 


W2 


2  2 


u  u 


SL 


u 

E 

1  = 


1^ 


1 


o 
Z 


15 

8  S 


"8  «  s 


E 

E 
o 
u 
u 

< 


6  a 

>  z 

f- 


0«  9> 


r~  r^ 


E  < 

I 


«N  r*  «N   «N 

t~  f^  r»  r~ 


u  o 


-    o 

'i 

■§ 

E 

E 

<o  8 

E  " 

£  < 

CD    •- 

■S2 

u  = 

CQ  < 


o. 


(/) 


CJ  § 
-5  S 
o  o. 
«s  5 
liU 

8-g 


u 

"3 

c 
.2 

a 

t>   w   — 


OS    £  i 

«2  > 
.aw* 
■S>  i 
>  Si 
«  .2  ti 

111 


V)    C^ 


vt 


3 


C 

O  M 

U  3    X 

ca  o 

>  Z 


00 


u 
w 

06 


T3     00^ 
S    .E     ^ 

_  ■«   o 
2    ia  OQ 

o  ,S  -o 

°^.E  i 

E  o 


V) 

o 


^1 

Q      V) 


"E 

I 


j2  a 


5  g> 

<s  .E 

ll 

3  — 

'*■  E 

ij 


rM  0>  9>  ON 

r5  r3  ^  ^ 
r»  t^  r»  r» 


«s  <N  «N  <N  rM  «s 
1^  e~-  r^  r*  r-  r» 


«s  «s  «N  «N 
p>»  «N  «s  <N 
1^  r»  r»  r» 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17369 


00 

c 


s 

eo 

B 


S  o. 


I 

_        > 

I    i5 


8l 


i    I 

§     s 


11  al  « 

t/5   E  -c   S  ^ 


5  "2.5 
E.i  S 


s:  b. 

^    M 

«   3 

a.  £ 

BO'S 


J3    10    in  .S 
00 


E   S  -^    Ij 

one  ^w' 

u 

*  V.  8  5 
e  a  « -a 
S;a.a.5 

y  eo  eo  — 
^  S  S  -5 
^  S  %  t> 
S  Ul  U  fi£ 


t 


r 


.  1 


& 


e 

o 


x:   o. 
c/9  o 


.s 
o 
E 


> 


a 

c 

E       :^ 

•c        2 
;=        o 


lis        3 


00 


E  a. 
00  00 
■E  .E 
Ti   cd  ■ 
U  U  I 


W    U    B         .5 
U   3  :=        S: 


=       a. 

w        eo 

««       .S 

IS 

B 


Oi 

o    _ 

'^  p 

b    B 

.>! 

O  f 

I? 

el 
g  s 

W     3 

o  < 


S  CA 


li 


S  w 

.2  §■ 
«|^ 

s  8- 

>    > 

o  o 
E  E 
o  o 

3  3 
<  < 


.S    > 
M    E 

ill 


I? 
I* 

•^  W)  B 
B    O    > 

S  ^  o 

.E   CO     B 

"2  «  ■ 

0^  I  .a 
f  ^  fe 
•=  =  "S 
H  <.2 


g\       p<  <s  — 

J^       —  —  \o 


eo  00 
«r>  «^  «n 


rM  fN  m  m 

eo  00  ^  00 

Tt  iTk  >r\  m 

•  •  • 


00  »»>  t-  ^ 


trt  <ri  trt  >r\ 
t~  t>-  t>-  r- 


(N  ^  ^ 

*  r»>  ^ 

w^  «r»  ir» 

r-  r-  1^ 


2  2 


2  2  2 


u 


u  u  u  u 


u 


u 


u  e£ 


S. 

u 


E  S 
00  w 

B  OC 

3" 

CO  £ 

1-^ 


r 

w 
OQ 


o 

c« 
B 
O 
2 

Is 

es    c 
U  CO 


o 

W     E 

.a  o 


U.    V) 

!^ 

CO 


E 
§     1 

u  S 


V) 

u 

'S-  00 
S  C 

eoo  o 
> 

£^ 

.B  .a 
p  < 

<   <A 

^  «>o 

a.  c 

0012 

B     C 

.E  Q 


I 


.h  B 
a  ed 
Ck.  1. 


8- 

0£ 


VI 


-  -      ».  8  I 
^       *  ^      §•  S  fS 


E 

o 


E 
■a 

<  8 

I  s 

.0  s 

3  U 

-  .1 

a.  A 

u  ^ 

"  s 

u  ca 

u  of 

CO 


.S  •• 

5  S 
IS 

.i:  C 

,5  5i   " 

"^  -  s 

Si  o   § 

•5  E  iJ 

O  O     B 

§  3  J 

2  <  S 

3  ' 
< 


o. 
o 

-  E 

a  ^ 

*t    >% 
Of  CO 

>l 

II 

ei 

o  < 


•aS 

§1 

K  a 
E^ 

1-^8 

I_    *rt     X 

H   g   S 

U     E     B 

sou 

5  =*  .S 

o  t>  ' 
3-S-o 
<o  S 


S  E 
o  -o 

■=  s 

^      CO 

£  = 
.  'S 

E  a- 

!?  >« 

a.  rs 
.  o 

•g  «  8 

m-^  § 
Si  I  5 
^  2.S 

o  <  Z 


_  6  .a 

c/3  s  £ 

E  .S  3 

E  2  -o 

8  -a  S 

■5.  §  a 

8-i:  S 

^  «S  ^ 

o  Si  o 

u  °S  w 

>  o  > 

r  E  s 

o  §  o 

E  I  E 

o  5  o 

-  <  - 

<  «  < 


a 


B 
W 

B 

'S 

2 


es 
O. 
u 


O 

E 
o 

3 
< 


W 

*^ 
B 

a  _ 
2-g 

1 

I.    Q. 
OC     B 

o.  cr 

3  U 


U 

u 

B 
es 

E 

w 


2 
S 


s 


u 
w 


a 

U 


o 

B   'm 

.2  0 

M      W 

'u  a. 
u 

a.  B  u  u 

TS     *     U     E 

E  a  §  3 

*    6    E     S 

•a  2  iJ  o 

g  tJ.EU 
C    u    a 

|S2 
u 


1^  r- 


<N    CM 


—  *S  »»>  — 

r^  m  »»>  r<%  ^  ^ 

«N  «N  P4  <N  «M  IN 

fS  IN  <N  <>•  «N  «N 

r^  r»  r~  r«-  r»  t^ 


—  IN  m  00  —        IN  — 

—  — .   —    —   —  ININ  INOvO^ 


00000000  00000000  0000  000000 


IN     00 


00     00 


IN  IN 

00  w 


IN 


17370 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


O.  -  K  K    & 

*i  9.T3  >-   '>* 

06  S   e  S  °£ 

u  w    "  O.  u 

I  »  8  Si  I 
it  5  ?2 

■o    3    «    Q.-0 

S  |2  3  § 
5  S  I  c  g 
S  S.  o..'2  •= 

o   V   E   >   u 

«  a  o  e  « 


CM 

I*- 


s 


_      (S 


8- 


>  5 

I  Is. 

E   =   o 

=  1 

o  " 
e   (o  ^ 

«  .S  Tl 
'5  -c  S 

o  -o  .2  ■=  ^ 

ii  c   o  fe  -c 
u   fc   i   2   eo 

SuT^o  <i:  .S 
5  *»  » 
>«  S  *  *"  S 
§■■2  S  .2  .2 

.c  2  a  u  o 
a:  £  as  ^< 


»  »»)  TT 

W>  PM  On 

«  <«  \0 

r»  r^  r^ 


^ 


<*>  ^»  0\ 

-        <N  pvi  d> 

>o       >e  >o  ^ 

t^       t^  t^  f^ 

•        •  •  • 


r*  r-  r^        n 


Wfltf 


s 


.s 


£ 

o 

"O 

S  8 

|i 

II 

o  f 


c 
u 


s 

I 
0^ 


E 

o. 


e 
o 


a 
E 
E 
o 
U 


•a 

i 


E 
.p. 

«r 
u 


a. 

s 

u 

'S 

i 

u 


w  E 

O  S 


8       8 
S      S 

e  c 
-  S  «  iJ 
c   c   c   c 

3  -o  '5  -o 

toe  e»o£ 

e  ,u  e  .u 
!E  'e  ;E  'c 

eg  U  73  U) 

3  5  3  S 

l.il  > 
■?  o  -o  i 

S  E  S  E 
—  o  _  o 
.2  3  .2  3 

e    u    E    U 

E  u  E  u 
o   X  o   X 


■o 

s 


w 

c  8- 

c  ^^ 

■=   " 

dd    u 

:e  § 

a  a. 
■-  < 

f! 

in    C 

It 

•o  w 

|o8 

§  s  I 

a    c    c 
u 


e 
u 


•o 

s 


a. 


i     I 

cr 
UJ 

c 
u 

1 

O 

i 

u 

E 
o 
X 


1 


5 


eg 
O. 
ti 

w 
u 


o. 
o. 

< 


1 

otf 

ft 

1 

&t 

1 

11 

1 

3 

E  T- 

o 

a  ** 

X 

i^  S 

*!  8 

5 

i-i 

pholstery 
twear  and 

s  S 
'S  g 

3  S 

a:  (2 

|-a 

OS 

^ 
^ 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17371 


Q.S.  §  .H 

8  8|  g 
8  S^E 

.S,  >-i^  fi.^.- 


o. 
o 


©>  —  <S  OS 

— ■  <*>  o*  o* 

(>l  vO  \0  VO 

r^  r*  r«  1^ 


o  s  a 

■S  2  e    2 

Si  S  i  S 

CQ  ffl  E  00 


eo 

B 


Q 


•a 
e 

3 

■o 
it 

S 

o 


o 
U 


>0  f«%  »n  <o  — 
«s  «r»  <r>  «N  r>i 
t--  >«  »o  t-»        r» 


—  >o 


fl   OS    00 
f>«  «N   «>l 

I--  t-  r~ 


I 

i 
i 

e 

> 


u 
S 

u 

E 
«> 

I? 

.2    B 

^2 


o 


3 

o 
I 

§? 


•§■§ 

e  ? 
.3.3 

en  on 

c    6 

2  .•" 
B  'b 

C  1= 

o  o 
o  o 


00  00 


ai  oi. 


ei  oi 


u 


u  u 


u      u  a; 


zz 


S 


c/> 


8> 

II 

«> 


3 
O 

X 


CL 
U 


I? 

-8- 

B    O 

«>^£ 
lis  s 

:e  o  i^ 


IN  «N  <N  <N  <M 

00  00   00  00   00 


n  —  o» 

—  0>  0>  OS  —  ps» 

—  —   —  —  CM  CM  «S 
«N  fS  <M  fM  (S  n  cs 


—  «s 


P>l  fS  »^  «*> 
^^  ro  r^  ^^  ^^  r^  r^ 
«M  IN  «N  IN   IN  IS  r* 


—  IN  "-J- 

f*l  I**  ^   ^  ^ 


IN  CM  IN  IN 


Ov  O* 
IN  IN 


—  IN 

IN  IN  IN 

Os   ^  ^ 

IN  IN  IN 


00  00  00 


00  00  00  00 


00   00   00 


00  00  00  00 


00   00   00   00 


00  00 


00   00   00 


17372 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


§1 

fl 


e 


«    r 


1  2  «  S 

£  S  I  3  S 


^8; 


00 


s 


3 
O 


u 


ee 


00 

c 


o 

I- 
■=   eo 

U  I  E 

5>   ^ 

•2  to  U 
J'Z  Z 
*}  «  «r 

.    U     O 

ill 

.2   ^   60 

^      4S      fB 

U  C/1  C/) 


CM  5> 

<o  oo 


s; 


s:8J 


00  eo 


eo 


oe 


I 


2  a  e  E  c 

.2  I  J5  c^  .2 
I-S--3  §  £? 


o 

<2  S2  6  '= :; 

»j  u   s;  D  A 

.E  I  ^   fe   y 

00  2  O.  ^  CU 

—  <S  fN  f*^  «^  m  ^ 

sO  vO  sO  O  >0  *^  "O 

00  00  00  00  00  ^  00 


IS 

a   G   o 
2   6   = 

!if  u  8 

8;>  I 

Of  U  f 


J 

1 

Qi 

e 

« 

s 

8 

> 

z 

1 

c 
o 

a 

M> 

c 

1 

p 

.2 

fif 

a 

o 

vC 

& 

r 

J= 

O 

U() 

S2 

S 

o 

E 

i 

T» 

t> 

eo 

S 

o 

* 

8J 

00 


mec 


u 


UJ  Z  Z 


z  z 


U  U  U  of 


e 
o 

1 

i 

eo 

o 

> 
< 


e 
o 

§  s 

i  s? 

il 

> 


ee        aeeoeoeoeeeoMooeeeew 


^        ^  ^  ^  ^ 
oo        00  00  eo  eo 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


17373 


I 
g 


2 

o 


o 
X 
w 


_         u 


o       _ 


1-2 

■'I 
M    to 


U  U  O 


ill 

^  2  "  ii 

3  :=   eo  C 

o  o  w  o 
U  a.  -]  U 


O 
U 

Z 

-    §  s 

§.2  •- 
—  o  u.  £ 


Z  ?5  Z  ^  5       S 


-•   —  <vt  _   vO 
9^  9^  Ov  ^  00 


—  —  <N  »»>  «N 

—  P>l  <N   «N  «N 
M  P^  <S   <N   fn 

^  ^  Ov   ^   00 


f   0^ 
CM   <N 

0^  0\ 


o 


6 

E 
«> 

I 

I 


o 

Vi 

s 

3 
Of 


ee 

e 
o 
O 

« 

o 
u. 

s 


S 
«> 

c 

i 


U 


uuuuz   u    uuuuz   uw 


u  u  u 


u 


u      u 


e 

o 
2       g 

o      i 

S  u 

t>  3 
u         e 

§        tC 

'^     is 

=  S. 
■s  - 
(2      SJ 


"S 


in  ^    — 

o  §3: 

X  «  a. 


_> 

B    « 

O  .2 

*2     QA 

<  8 


SU  O 


o 

eb      O 
w         o 

-J  c.i 

W     ^     3 

C    X    o 

o 


o 

II 

a': 

■«< 

eog 


c 
u 

E 

E 


■§ 

°2  bu    >  a    E 

*  o  i  .a  E 

■     3    X  fc    o 

CL  U  <  O 


»>  _ 


O     3 


e 
2 

3 
U 


E 

o 


M 


U     3    W) 

=  Ou   C 


=     3     «     S 

«  2 


cog 
a.  -s  a. 

"«  .s  -o 

§  i  «  S 

a.  (3  -5  O 
o  «  o  a 

cu  U  U  cu 


§ 


a  eo 

I- 


^-1 

o  tS   3 

»    3  X 

^  s  ° 

5  § 


s 

tt.  <  « 


E 
5 


s 

5     3 
Ml    M 

-  -I-S 

ou  eaC 
u   2  j:   a 

S   c   S   3 
8.2  X  = 

C  u  cu  c/o 

^  o  o  o 

f   c   c   e 
o  .2  .2  .2 

§  s  s  e 

.2    ^^    *^    •^ 
^    M    (n    v> 

2  c  E  E 
•?  i  1  E 

C    T3    -o    T3 

i  <  <  < 

< 


r 


to    C 

§00 
E  u 


CO.- 

s 


C»    3    ~ 


<  5:^ 


•3  y  a 


c 
o 

E 

11 


E 

c 

s 


il 

J3 


3 
S 

u 

.^  u  a: 

,^  o  »> 
"  c  S 
•0.2^ 

2^5 
2  S  .fc 
.2  E  < 


e 
o 
U 

a 

o 
u. 

■o 

i 


«  S 


r 


00  00  00 


p>l  Pt 

OS  0» 


01 


<N   <M   «N   <N  «N 

OS  ^  O*  ^  0\ 


^  —  IN  «*»  ^  «r> 

vs9«vs0^v«0*t^0s 


«  9s 


01 

IN 

m 

i»)  1*1  m  »»> 

m  ^ 

^  ^ 

•^ 

IN 

IN 

IN 

IN   IN   IN   IN 

IN   IN 

IN   IN 

rsi 

o- 

9s 

9> 

9«  9>  9>  9s 

9s  9s 

9s  9s 

S 

17374 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


S 

3 

ei 

•o 
5 

a 

3 

E 

E 
o 
U 


11 

il 

X  5 
<M  <» 
o  o 

e  e 
.2  .2  s 
«a   a   *> 

S  s  e 

.—  .2   tt 
E  S  5 

E  i 

< 


<  Q 


—  M 


o»  » 


I 

I    s 


2  "5 


I        I 


e 

3 

E 

E 
o 
U 


5.8. 
o  w 

.an 

E  <~ 

c  c 

o  o        e 

u  -5        o 

1)  E  c   - 

.sags 

•S    ">    ^ 

C   e   1.    c 

£  s        s 
S  ^  Q.  3 

'5     =     Ji     3 
*o    o    '^    o 


s 

-a 

1 

E 

E 
o 
U 

■o 

s 

2 


o 


o 
c 
o 

1 


T3 
§ 


3 
U 

.s  < 

u  .2 


V-"     3 
T3     M) 

a  Ct 


^^ 


^ 


2 
»> 


c  .2 

.2  a 
it 

on  c 
u   o 

ai  U 


S2 

o 
e 


u 

s 

w 

a: 

V 

u 

CS 
CL 
t/5 


0\ 


s      : 

E      ec 

.e 


5< 

s| 

.2  E 
Z  .£ 


Vi 


<g 


u 

c 
o 
Z 

o 
o 
o 
o 


3 

i 

a 
I 

Z 

c/i 

D 

c 


3 

■o 


s 


u  u 


u  ai 


ill 


m 


u 


u 


111  iii 


u       £ 


S  ? 

.?  I 

J  1 

I  = 


a* 

e 

a. 


o 

e 

'S 

i 

< 


3 
_    O 

I- 
IS 

s;.2 
51 

§  E 

E< 

o 

U 


gl 
E   3 

9-  * 

«  I 

tf  "- 

>   o 

•s  E 


e 

3 

E 

E 
o 
U 

■o 

s 

00 

».£ 

c 

s 

a. 
S  2 

5| 

o  .2 

11 


-  -  £  S  - 

'5  3.2.2  C 


00 

S 

a. 
u 

I  g  ® 

a-  E  g  c 

i  §2 

O  t^    c 
u 


e 
c        o 

o       s 


V) 


E 
■a 
< 
•a 


o|S 


E 

s 


J- 


*o.ifi 

S    in 

§   Sc 
c   c  -a 


(A 


<   §  «  'S 


.2   E  ^ 
E  "o 

i< 


.2  a 
S*  2 


3 

E 
E 
o 
U 

<>. 

.2  S 

.2    >- 

|5 
^1 

il 
•  .a 

II 


•a 
00 


c 
o 


00 

< 


^S 


11 

.if 

C    O 


^  ^■ 


o 

i 


1^ 

•2   E 

CI     O 

06  U 


.t:  c 


•s  s 

w  ;r: 


O    u 

Si 

^   S   - 
•g   1°^ 

&|  8 

St  '^  " 


i 

V) 


a 
Q. 


<  C 

_  o 

oj  s 

a  et 

.2  E 

E  = 

^  >»    3 

«  C    o 

U  _     O 

O  eo    s 

c/)  c    a 

—  «  Z 

2  - 

.2Z 


fc  2 
<  c 
_   « 

■2  .2 

CO   JO 

E  a 

c  W 

—  -a 

u 


u 

c 
3 


e 
u 

S| 

g.2 

i   E2 

c  ■—    in 
in    03  ^ 

III 

£  j5 

^1 

c 


li 


—  c>«        »n        ■♦ 


y%  in 

M    CM 


<0  "O  -o  >o 

>o 

yo 

<o 

rM  «N  rM  CM 

CM 

fv| 

<S4 

9>   On   9i   0> 

O 

S! 

ON 

t^  t^  r»  00  00  00  00 

JN  «N   ri   «M  <S   fM   <M 

ON  o*  ^  ^  ^  ^  o^ 


X 

*i 

B 
g 
i 


a 
-g 


I      (»« 

(A      CO 

I? 

a  tu 

I  » 

^z 

in  ,2 
3  ^ 

o  2 

Su 

o  u 

HZ 

u:  o 

"o  « 
«  ■> 

^1 

.o 

CO 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


17375 


? 


B 
U 


5       I 


00 


u 

u 


00 


E 
o 

u 


u. 

V5 


§ 

w 

CO 

■o 

s 

ea 

£ 

Q 


e 
o 


E 
o 
U 


00 

c 


S       .5       tu 


00 

c 


E 

o 


e 
o 

s 

u 


S 

O 


00 

c 


O       2 

^  a 


o 

JO 

f2 


00 


u 

ffl 


00 


A  8  S 

OO  00  s 

3  3  O 

V3  c/3  a. 


GO 


O  5 


0) 

I 

V3 


2(5 


*o       >ri       — > 


—      ^ 

<N  «r>  Cv  On  CM  — 

—  —  —  —  ON  On 


On         m 
On         ^ 


fN| 

^      o> 


»3 

00 
ON 

I 

V 


s 


So 

00 

ON 


CS 

u 


«<       E 

.a     o 


i 

o 


U 
u 

Z 


S 

o 

jc 


u. 

§ 

w 

OQ 

■a 

9 


o 

a. 
it 

u 

X 

w 


a     o 


III 
»     "     a 

O         .A  1. 

8.      E      ^ 

<S      U      O 


e 
o 
s 
o 
O 


o 
u 

u 

a 

o 


CD 

a 

00 

3 

in 

9 

u 

§ 

u 

is 

OO 

3 


s 

" 

a 

3 

a 

e3 

00 

n^ 

3 

3 

V3 

C« 

z 
•r 

e 

e 

o 

•f 

u 

f 

X 

2       o 

£    o 

j=      2 
.2         M 


X 


U 
CO 


—        <N        m        N©        On 
O        O        O        O        O 


"-        fM        <-> 
<**        f*^        r*^ 


^  ON 


17376 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


s 

Oi 

s 

g" 

i 

1 

£ 

u. 

e 

>a^ 

e 

o 

O. 

o 

u 

u 

z 

e 

:s 

•w 

•o 

i 

c 

s 

'o 

u. 

'o' 

a 

o. 
o 

S 

o 

>r 

o 

a. 

u 

a. 

o. 

3 

S. 

8 

O 

8 

S 

s 

X 

u 

1> 

u 

.fi 

!;i 

^ 

s 

? 

00 

OA 

> 

> 

1^ 

if   S. 


ia 
>» 

e 


<   O 


e 


m  a 


c 


1) 


> 
o 


u 

eo 


I 


o. 
u 
u 

w 


S   2 


a 

JC 

u 

o 

o. 

< 


00 

e 


u. 


a 
o 
2 


.2  00 

S  -E 

c  c 

E  lS 

o  w 

^  E 


o 

Z 

U 

■s 
o 


e 
o 


3 


2   -g 


1 

a. 

a 

3 


iZ 


■o 

s 


3 
Z 


e 
o 


3 
1 

E 
o 
o 


3 

5 


9^   oe   o\ 
^   ^   «■ 

<N    OV    CM 


—   O 


>0    9v 
«»1   «»> 


i 


§ 

•o 

> 

a 

g 

Q. 

s 

o 

OI 

g 

s 

u 

U. 

1 

2 
"u 

g 

^ 

^ 

o. 

u. 

1/1 

s. 

.s 

m 

V 

u 

U 

s 

? 

k- 

M 

M 

o 

00 

u 

e 

Co 

o 

I 

3 

z 

u 

t> 

2 

M 

> 

CO 

o 

H 

a 
2 

in 

B 


2  5 

O  .= 

u  U 

op  u. 

i  ^ 


e 

u 

Ji 

H 

VI 

3 
O 


u 
Q 


s 

is 

JC 

u 

o 

o. 
a. 
< 


U 
u 

z 
a 

3 
Z 


H 
■o 

§ 

VI 


3 
Z 


■o 

s 


3 

1 

Q. 

« 

k. 
3 
Z 

■a 

4> 


u. 


> 
o 


•=    ti-    -3 


o  a 

2 
u. 


J3 

E 
o 
U 


u 


E 
O 


00 

e 


u 

k. 

3 

"3 
_o 


u 
C 

3 
Z 


o 

«i 

00 

•o 

e 

c 

r^ 

* 

B 

2 

» 

a 

O 

O 

v> 

E 

O. 

o 

f 

C) 

3 

TJ 

^ 

s 

U. 

o   o 


® 

o 


® 
w 

o 


« 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17377 


> 
o 
u 

ka 

u 

•o 
e 


s 
o 

o. 
8 
u 


00 


u. 

o. 


o 


s    S 

•s    = 
o     < 


00 

e 


s 

00 

e 


00 

B 


I     I     I 


O 

■o 
u. 


Hi 

00 

u 

CL 

^ 

U 

s 

00 

u 

o 

ffi 

X 

o. 
w 
u 

JC 


00 

c 


u. 


00 

i    o 

I  1 

S     £ 

00        a 

I    s 
s 

1 

o 
b 

'S 
Q 


I 

u 

3 


o 

OQ 


c 
o 


1 


e 
o 


§ 


3 


•c 

u 


s  1 


e 
U 


1 

Ou 

I    t 

Z"  3 


3 


£ 


g 


1 

a. 

eg 
Oi 

•a 

S 

E 

B 
< 
00 


ffi 

i. 
3 

bu 


O 


w 

t2 

o 


¥ 

Z 

•g 

(Z 

s 

00 

B 


00 


a  (^ 

U.  f 

«  VI 

•5  £ 

bu  v) 


o» 

9? 

fS 

•« 

WH 

OS 

*iM 

MB 

WH 

^M 

<S 

s; 

* 

Ov 

^ 

wmm 

f<4 

^ 

^ 

"■ 

^" 

<N 

CM 

«M 

«N 

r4 

«M 

<N 


o> 

«*i 

«S 

«*> 

o> 

OS 

OI 

<M 

<N 

—        IS 


I 

I 


S 

o 

o. 
U 

I 


£ 
u 

§ 

E 

a. 


e 

u 

B 
W 

O 


? 


a     t 


es 

o 

u 
o 

CQ 


u 
u 

CQ 


00 

o 


o 

a 
S 

a. 
u 


w 

w 

.B 


VI  o 

E       to 
a       *< 


O 

O 


e 

u 

B 
U 

O 


b. 


s 

E 
w 

St 

'5. 

V 


a 
Q 


u. 


I 

Oi 

s 

u. 


2 

OQ 


ei 


00 
00 


u 
u 


u 

•a 

3 

H 
■o 

s 
■fi 

3 

H 


V) 


u 

ca 


U 

u 

z 

vf 

u 
i 


S       E 


E 

B 
< 

00 

B 

i 

u 

OQ 


3 

u 


O 

s 


3  3  i  £  i 


Si 

3 

cr 
< 


00 

B 


B 


00 

B 


u. 


o 
a. 


3 

bu 


® 


::     5     5     5     ^ 

o      o      o      o      o 


® 


o 


o 


mm 

CM 

f»l 

* 

OS 

mm 

<N 

»*» 

«r» 

•r> 

Tl 

<n 

«n 

t" 

r~ 

1^ 

<N 

^ 

r* 

e* 

«N 

IN 

tN 

IS 

O 

o 

o 

o 

o 

o 

o 

o 

17378 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


17379 


o  o 

"g  "8 

a.  a. 

S  73 


„      <      < 

i     &     i; 


'a. 

■< 


6    6 
<    < 


e 

_> 
♦^ 
a 

U 

■o 

s 

J 

a. 

e* 
o 


o 

a. 


o 

V) 


a.     ^^ 

e      .S 
.2       S 

^      I 

i   I 
I   f 

I      "- 
1      I 

^       g 

o 
Z 

u 

w 

•S 

o 


8- 

a. 


o 


e 
O 


e 


o 
U 

'5     5 

2    ^ 


X 


O  M 

U      £ 


■5r 


O        ^       S' 

e      .5      .S 

O  ^  t" 

can 

O  «>  O 

U      >       > 


00  u 

C  3 

2  " 

5  I 

f  1 

a.  u 


^      < 

■J    §■ 


.2 
u 

3 

1 

CL 


C 
< 

.2 


< 

a. 

3 
CO 


tn 
u 


V) 


o 
it 

> 

X 

u 

U 


8 

E 

w 

C/} 

c 
u 

E 
u 

i 


I 
I 


o 
U 

u 
'e 


c 

'o 

CO 


o 

u 

E 

w 

CO 

3 


8  -^ 


1         ^ 


i 


*> 

CO 
M 

c 

'S. 

m 

■o 


w 

E 

o 

CO 

so 


.2 


^  I 

I  t 

S  S 

1 1 

2  H 


00 


^  I 


P 


3 
O 
U 


O 


00 

e 

8 

f 

o 

s 


3 

2 

ii 

o 


9 

I 


2      ■£.      .>      ,c 


00      .5 


00 

c 


00 
f       .2 


n 

3 
O 
U 

5 


< 

I  1 

CO         Cju 


.2       (iL. 


CO 


I  ! 

J;  o 

5  = 

o  < 


o. 
00 


en 


CO 


5 

?; 

s: 

CM 

rM 

*N 

•N 

m 

"" 

"• 

"~ 

-* 

00 

—  5      ^ 

—  o<      ^ 
m       •-       _ 


O*        «N        m 
>o      f*>      r- 


so 


*         S         ^         ~        — 


OS 

9 

^m 

f<» 

^ 

«■ 

«ri 

m 

^ 

Ol 

IN 

I 

"5 

3 
O" 
< 


u 

2 


^  1 

u 
C      CO 

c 
< 


e 
< 


3 


73 
E 

E 
< 

s 


> 


a. 


u 
u 

E 

cJi 

e 
o 

i 

« 

a. 


o 


00 

e 


> 


I 

3 


00 


00 


e    ■= 


u 

B 
4> 
00 

00 

c 


"S  3 


U.     O 

O  CO      CO 


3 

o 

00 

e 


a. 

a. 

s 

u 


00 

B 


3 

a 

a. 
o 


to 

3 

■o 

O. 
g 
U 

00 

c 

•5 

_3 


o 

s 
o 

u 


X 

u 


I  ^ 

I  ^ 

a.  CO 

00  (= 

c  .2 


si 

5 1 


Q. 
g 

o 


o. 

a.    c: 
Q.°E 

SS 


00 

c 

'c 
c 

O 


CI 

> 


o 
u. 

«> 

E 

w 

CO 


o       w 
U.    > 


e 


c       i       E 


I 

CO 


O         «         u 


E 

B 
< 

k. 

■o 

u 

E 

o 

CO 


§"  ^ 


u 

> 


> 

a. 
o 

u 

X 

U 
«t 

V 

u 

E 

o 

CO 


> 


00 

B 

•c 

u 

z 

00 

3 
JO 

CO 

E 
o 

to 

3 

u 


u 
w 

> 


u 

X 

u 

*i 

u 

E 

o 

CO 

u 


B 
< 


«    s 


u 

X 


w 

u 

E 

u 

CO 

s. 

CO 

75 
E 


u 

CO 

M 

o 

B 


3 

5  00 

B 

|1 

X  a 


8 
E 

c^ 

u 


1     I 


a. 
■o 

i 

00 

B 

B 
3 
O 

o 


u 

■O 

i 


00 

,B 

3 

B 
O 

o 


8.    S 


u 

C 
o 
X 


C 

3 


< 


s 


CO 

c 

o 

s 

B 


w 
u 

E 

u 

CO 

H 
■o 

s 
s 

CO 


B 

w 

§ 

E 

O 


E 


S 
w 

3 

1 


CO 


£ 


.E  o- 

&  < 

2  B 

i  *• 

S  V 


3 

3 
U 

cs 

3 
< 


a. 

s 

M 

V 

■c 

u 


•"        ,s        — 


<2 


B 

iZ 


£     2 


"     -  •     5;     X 


ud 


w 
*C 
o 

.c 
u 

X 

■S 

B 


8 

5 

u 

X 


.B 
CO 


s 


o 


o      o 


(S) 

CM 

•n 

^ 

mm 

fs 

IN 

<s 

rM 

■^ 

^ 

v^ 

•^ 

r^ 

1^ 

r~ 

r>- 

r~ 

0 

0 

0 

0 

0 

0 

«        so        00 

t^       r>-      I*. 

000 


® 


00  ee  — 
t  r-  00 
000 


s 


s  s  s  s 


® 


17380 


Fedwal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9;  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17381 


a. 


S      a. 
O      ^ 


00 

c 
°E 

i 

a 
o 


u 

Z 

■o 

5 
e 

o 


o 


e 

1 

o 

o 
s 


s 


eo 
I     i 

s    I" 

eo 
>      c« 


< 
t: 
8. 

a. 

3 


o 
O 


e 
'S 


e 
'c 

ii 

6 

o 

i   I 

1  r 

>  ■- 

§      Si 

^      O 

<d        _ 
oC       2 

I     2 


e 


u 

i       S 

S     :3 


O 

U 

M 

3 
O 


•1       ^ 


CC 


ao 


A 
O 

U 

VI 

3 

o 

C 

1 
3 


eo 

c 

CJ 

s 

e 

3 

2 

e 
o 

1 

1 

.o 

■o 

u 

E 

3 

'5 
13 

o 

■o 
§ 

< 

1 

3 
o 

o 

r 

a. 

ao 

a 

■S 

e 

3 

c 

S 

eS 

•c 

(/} 

U 

z 

Q 

S     a    -S 


•s 

e 
< 


M 

c 
g- 

•o 
eo 


er 


"3 
_o 
"S> 
>» 

jC 
Q. 
O 
It 

a 


Q,     .2      .2 


t    .a 


c 
o 


it 


tw      .?      .a 


c 

e 

& 

2L 

o 

o 

■o 

•o 

w 

«> 

u. 

u. 

a 

a 

o 

o 

■o 

^ 

s 

S 

<     < 

-8.     g. 


3 


:=  :=  QA 

O  O  .5 

u  k.  •  c 

£.25 

to  CO  ^ 

U  It  U 

'2  'S  e 


eo 

.S 


-  r 


i 

eo 

_e 

'e 

ii 

u 

B 
O 


'iS        'S        Vi 


a. 

3 
(/5 


O. 

3 


c 
0 
'S5 
c 
o 

E 


e 
u 

2 

CQ 

T3 

s 

■o 

tt 

(A 

E 
u 


eo 

e 

I 

3 

c 
S 

eo 

e 

'E 

u 

c 
o 

in 

c 

O      £ 

OQ 

5 


o 

s 

eo 

'c 


e 

2 

CO 

•o 

s 

•o 
u 

VI 

E 
o 


w 

JC 
V) 

s 

U 


60 

C 


> 

e 
o 

s 

5 


i 

V) 

C 

o 
U 


eo 

,B 

'c 


M 

3 

C 


eo 

'E 


CQ 

1 


eo 

e 


e 

o 

I 

«> 

s 


It 

u 
S 


e 

i 
1 

c 

'1 
s 

■§ 

CO 


V) 

a 

o 


c 

tt 

a 

JS 

Q. 

V) 

O 


c 


o 

u. 

i 


E 
it 


§ 


o 
2 

W 

a 


u 

< 


eo 

c 

'5. 

8- 


eo 
c 

& 

3 

"3 
u 


8 


eo 

c 

? 

Z. 

c 

2 

u 

c 

s 

e 

1 

c 

■5 

M 

e 

e 
1 

u 

5 

eo 

1 

'In 

3 

s 

2 

0 
Z 

■g 

e 
0 

>> 

p 

2 

ka 

§ 

u 

^ 

u. 

w 

0 

u 

eo 

0 

< 

Vi 

V 

^ 

mm 

r< 

r^ 

r^ 

«N 

n 

a 

«S 

<N 

«N 

«N 

01 

CM 

CM 

f>« 

<N 

•* 

OS 

<*> 

0^ 

n 

«N 

«N 

<N 

—       <^r4<s       —       —       —       _____ 


CM 


CM 


CM  CM  _  CM  «»> 


■V         — 
«r»       CM 


OS         — 
—  CM 


CM 

rs) 


CM 
CM 


C* 
CM 


CM 


CM 
CM 


CM 
CM 


CM 
CM 


<ri        _ 
CM  Ov 


CM 


CM 
CM 


CS         »»> 

0>        Ov 

CM  CM 


CM 


CM 


CM 


2    g; 


CM 


CM 


o 

1 

eo 

c 

I 


e 

3 

X 


O 


ti 

O 

Q. 
O 

u 


E 

I 

Q. 
O 

u 

X 

U 
vT 

a 

I    S    I 
?    1    I     i 


u 

c 

N 

■o 

s 


eo 

_c 

'E 

ii 
o 

u 


§- 


£ 


i> 


Q. 
O 
O 

eo 

*^ 
o. 
i* 

X 

w 


eo 

c 

3 

(A 


o 

E 
3 

s 

> 

I 

E 


00       .5        •= 


8     .2 


.5     2 


2    5 


C/) 


£ 


I 


s 

u 


0. 
8 
o 


I 

E 

3 


u 

2 

t 

O 
u 

on 

3 

8 
i 


eo 

e 
'e 


w 

3 
C« 

it 

«^ 

°E 
eo 


o 
U 

V) 

3 
O 
C 


eo 

,e 

'E 

■o 
c 

3 

s 

Ef 
it 

■o 


v> 

3 
O 


a 

o 


eo      ■>  S 

»  I 

^  s 

c  S 


i    1^    i    i   I 

^     ^     to     a     < 


e 

!i 

"a 

o 


«> 

B 


it 

V) 

a 

3 

0 

a- 

73 

~i 

s 

a 

0 

0 

1 

.s* 

3 

2 

S 

s 

I 

.1 

e 

X 

U 
«> 

cH 

a 
o 

s 


§ 


£ 

«> 

(/> 

00 

c 

e 

0 

c 

n 

t 

fi 

C/i 

0. 

U 

•a 

s 

X 

u 

UJ 

2 

eo 

c 

fe 

a 

g; 

s 

es 
u 

0 
s 

2 

V) 

n: 

u. 

^ 

0 

a 

0. 

t^t 

0 

t 

.c 

•0 

0 

0 

i 

M     =     £     .2     ffl     to 

s    s 


i> 

c 
o 

C/) 


c 
u 

E 


2      u 
">      .t: 


c 
u 


e 
it 

o 


S      S 
u     u 


u 

u 

2 

i> 

c 
o 

55 

c 
it 

S 

CQ 

•o 
c 
ca 

u 

.c 

VI 

E 
u 


it 

> 

2 

a 

T3 


e« 


E 
to 

c 
o 
U 


^ 


§     a 
«      S- 

I     8 


Z 


s 

it 


o 

I 

it 
eC 

•n 

s 


2 
eo 


it 

3 


e 
i> 

c 

!i 

it 

e 

o 
CO 


■5       rf 

S      "^ 
n      o 


it 

U 


o 

a. 


S—  tt 
X 

_  U 

C  M 

k.  C/} 
it 

N  JC 

=  e 

u  c 

:s  ii 


OS     §     .a 

*i«  ^S  fit 


s  § 

E  i 

i>  e 

_        JC  o 

CL.      U  2 


es 
O. 

VI 

O 


f 


j2 
u 


it 

u 

X 

it 


u 

}r 

11 

S    v> 

E^ 

I  8 


■§  I 

o 
e 


u 

X 

U 


e 
it 


i> 

u 

E 
^    z 

eo       u 
c       s 

'>» 
it 

t 

3 


M 
>» 

o. 
o 
tt 

O 


a 

u 

E 
c 
o 
2 
01 

3 
O 
t> 


CQ 

"O 

§ 
t> 

c 
o 

m* 
V) 

tt 

E 


3 
o 

e 

1 

3 


E 

3 
ffi 

•o 

i 

it 

c 
o 

ts 

it 

E 
'3 

v> 

3 
O 

e 

E 
3 

5     M 

&^ 

^  S 


3 
o 


i> 

M 

c 

I 

C 

o 
** 

e 

c 
o 
U 

e 
i> 

B 


I     o    S    S     3     S    I 


s 


s 


—  CM  _  _ 

CM        CM         r^         •* 
CM  CM  CM  CM 


CM 

00 


O.         — 

ee       _ 


CM         t»\ 
CM  CM 


OS 
CM 


« 

^ 


8: 


(§) 


17382 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9, '1997  /  Notices 


B 
O 


00        C 

e       Oi 


■a       c 
•5        O 


a 

"a 

e 

3 


U 

s 


S      .5 


o 
O 
eo 

c 


s 


E 


3 
O 


E 


3 


o 


s 

o  3 

u  o 

eo  eo 

.e  c 

■-       e      2  is 

o       5      •=  -"s 


o.     ^ 


5 

M 

e 
o 


o 
X 


e 
o 
U 
ea 

.S 

¥> 

3 
O 

i  t 

u.       § 

eo     ^ 

e       3 


3 

CQ       BQ 

•3    -a 

i   I 

S 


00 

c 


i    I 


e 
_o 

tJ 
5 

M 

e 
o 
O 
00 


CQ 

73 

e 
o 


•o 

s 


w 

E 
E 
o 
U 


c 
o 


e 
o 
O 

00 

c 


3 

CO 


3 

■o 
e 

■o 
§ 

00 

e 


s 

2 


e 
o 

i 

in 

C 
O 

U 

00 

c 


3 

OQ 

1 

O 


s 


u 

E 

E 
o 
U 


u 

s 

(A 

c 
o 
U 

B 

55 

s 

00 


B 
O 


B 
O 

u 

e 

B 
3 

H 
•o 


u 

00 


B 
O 

U 


S      .2 

.2       K 


E 


c3  H 

I  I 

i.  I 

s:  § 

s 


E 
E 
o 
U 


B 
O 

€ 
5 

M 

B 
O 

U 


t    a 

a     B 


fin        ^ 


00 

,B 

j5 

'3 

B 

o 
2 
"3 

'S 


B 
9 

es 
u 

X 


£       < 


CM 


en 


^         On 


0>        OS 


b 


» 


s 


B 
O 


O 

u 


2  5 

£  >«  -o 

§1  5 

H  = 

B  5« 
u  E 


B 
O 

O 

o 

§      I 

I     « 
8      .? 


OO 

,B 

'55 

3 
O 
X 


3 
O 

X 


><      a     .5 


u      S 


^ 


CO 


•-      .i»     .E      _       2 


«> 

> 
u 

u 

u 


.2 
u 


o 


CO 

5 


JZ   JG 

00  00 

X  X 


B 
O 

<3 
5 

tn 

B 
O 

u 

00 

X 

•o 
u 

«^ 
« 
> 
u 

U 

i 

"o 

B 
B 
3 

t> 

00 

T3 


» 

o 
a. 

•o 

s 

B 

.2 

et 


E 

E 
o 
U 

•o 

s 


£.2 

e»    B 


u 

E 

o. 
cu 
■o 


4> 

u 


o 

s 

1 

I 


B 

.2 

CO 

o 
'£ 

3 

E 

E 
o 
CJ 

-o 

5 

o 

* 

o 
cu 


CQ       ^  J 


U 
u 
2 


B 
O 

U 

> 
u 

X 


5 


o 
u 

CO 

ti 

3 
U 

2 

00 

B 


3 
.O 
E 
O 

2 


3 
B 


s 

CO 

00 


3 
.O 
B 
O 

2 


3     B 

■0.2 
S.2 

U    B 

X   o 


® 


V 


® 


yo 


»N         CM 

\0         <o 


Oh 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17383 


00 


E 

M 


O. 

U 
X 

u 

(A 

u 

u 


o 
y 


2 

o 

I 

B 
O 

U 

B 
O 


3 

(A 


s 
s 


i. 
to 

1 

a 

< 

QO 

u 

B 

B 

E 

2 

O 

■c 

B 

o 

CO 

T3 

^ 

u 

s 

Ou 

3 
U 

u 

CO 

1 

u 

B 

2 

"5 
Q 

e 

o 

c 
O 

u 


B 

u 

e- 


i2 

o 

B 

o 
U 


s 

§ 

00 

B 

o 

o 


o 

I 

B 
O 

O 

s 

o 
«> 

CO 

s 

CO 

eo 

B 
(= 

o 
o 


o 


B 

o 
U 

c 
o 


3 

o 
u 

<  e 

00  o 

•S  y 

S  2 

(A  C 

es  O 

s:  u 

1  ^ 

Q  U 


c 

o 

B 
O 

B 
9 


o 
I 

B 
O 

u 

=      CO 

^   1 


o 

2 

B 
O 

o 

00 

E 

a 


C 

o 

*^ 
U 

2 

C 

a 

B 

_o 

> 
ea 
u 

X 

UJ 


u 

e  I 

2  S 

§  I 

U  3 

B  O 

.2  -o 

i  S 

E  5 

Q  I 

"5  5 


00 

.E  S* 

I  ^ 

>  00 


*M 

<N 

«M 

*• 

<S 

«N 

»n 

«M 

rs 

^^ 

<N 

vO 

m 

* 

•«■ 

•* 

^ 

•T) 

«r> 

>o 

«n 

•iW 

«r> 

«r» 

«r> 

«n 

«r> 

<o 

«r> 

«o 

m 

VO 

r»^ 

m 

f»> 

»n 

f»» 

f»» 

«*» 

f»» 

<s 

<r> 

«N 

<N 

«s 

«M 

CM 

«s 

n 

CM 

r~  00  ov  ov 

<r>  <n  «r>  «r» 

fn  f*>  m  rn 

f<«  «N  «>•  «N 


«n 
rM 


OS 


e 

'S 
o 


i.       00 

1    s 


00 


w 

o. 

C3 
flu 


=  ■§  ^ 

M  _ 


B 
O 


Si 

73 


< 


00 

B        eo 
S      .E      •= 

Est; 

^       -g       JJ 

CL      a.      u 


<a         HI 


3 

CO 


I  t 

=  * 

<«  S 

B  O 


<  O 

(Z  i 

i  .E 

■5,  «« 

3  B 

CQ  O 

-  CO 

*»  >^ 

X  B 


B 
O 


■o  u 

g  S 

■  lA 

73  ^ 

.y  <e 


o       « 
u 


s    s: 


o 

o& 

,B 
W 

a 

a. 


I 

u 


ha 
O 

o 
u 


o 
o 

« 

Cl. 

o. 
u 
u 

X 

u 


o 

•2  ^ 

I  2 

g  ? 

E  8 

u  eo 


C      2 


o 

E 
U 

U 


E 
es 

00 

B 


E  "S 

^  :| 

CO  > 

00  2 

E  <U 


s 
.2 
u 

S 


o 

U 
o 
u 


o 
U 

o 
u 
o 

3 


O 
O 
Of 


B 
O 

U 


to 

D. 
u 
u 

X 


u 

U 
u 


o 
00 


^      TT      •=      S      Q      u 


55      Q      ii      :? 


CO 


^      55 


5 
(55 


o 

s 

o 


o 

B 
O 


O 
E 

2 

o 

E 


3 

CQ 

o 

B 

2 
«^ 
u 
V 


B 
JO 


ea 
> 
es 

X 


u 
o 


^    a 


®   (§) 


® 


—  «N  f»» 

r»       r-       r» 


«n 

^H 

«>• 

«« 

«M 

v^ 

..^ 

m 

^ 

>n 

>rt 

■» 

«r> 

ir> 

>o 

r» 

oe 

OS 

^ 

Ov 

Os 

OS 

1^ 

•^ 

t^ 

r^ 

r* 

t- 

r» 

1^ 

r~ 

r» 

^ 


17384 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


Federal  itegister  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices  17385 


s       o. 


t 

w 


c 
o 


w 

E 
u 


•2      S      3 


o 
U 
u 


u 

•s 
o 


3 


3 

o 
a. 


u 

X 

u 

"3 
E 

c 

< 


U 

E 
o 


a. 


a. 


£ 


o 
< 


c 


3 

y 


00    5    :e 


3 

CO 

£« 


u 

0 


> 
S        S 

2       1 

«  a 


ao 

c 


3 

i 

c 

Q  S 

C  3 

2  « 

'*■  i 

■o  5 

§  2 

E  ?i 

U  3 


e 
g 


a. 


o 
u. 

V) 

3 

o 


3 


(J 


•S 

o 


00 

e 

"5 

s 

u 
*> 

x> 

a 

u 

CO 

> 

! 

I 

u. 


00     O 

.S      -o 


Q 

■o 
c 

■o 
o 


VI 

p 


J 

b. 


g 

U 
_u 

jO 

3 
so 

>       .« 

1  i 

2  I 
u.      2 


00 

c 

a 


»  3 

00        e 

^     3 


oo 

B 


Q      ■'^      "s      ^ 


1) 


eg 
.tf        u 


S 
p 


u 

N 

o 


00 

c 


<S  3 

i    I 

<"     s 


-a 

i 

o 


00 

c 


2     ^ 


00 

e 

'C 
3 

<g 

3 
e 
ea 

2 

f  1 

ii 

E 


Si     .a     o 


u 
u     a 

Q 


00 

e  % 

C  00 

u  c 

f  2 

CO  3  ^ 

I  1  I 

r;  U.  13 

1^  i  « 

•5  <  s 

E  b  I 

<  o  u 


00  N«i' 

.S       eo 


3 

e 


5 

2 


m         8 


u 

IS 

§ 

u 


c 

C/3 


mm 

«N 

«« 

n 

» 

» 

tri 

<r> 

<N 

»») 

«»» 

<c 

fM 

r>i 

<o 

o 

2 


I 
I 


00 

c 
'E. 


^2 


-a 
> 

o 

I 


a. 


e       =  s 


o 
U 

1 


1 
CA 


^5 

.£  E 

a.  ec 


a    <  c 

.1     if 

H       <  U 


2  =  - 
d>  >o  <o 
>n        —        — f 


>o        ^        «N       n 
>0        0^        <o        <o 


I 

c 
o 
O 
u 

C/} 

w 

•s 

O 


a 
S 

a. 

00 

IS 
u 


'  1 

2 


Id 
CI 


u 

I 

t 

a. 

w 

•S 
O 

i 

W 

? 

3 
« 


00 

c 


a. 

s 


h       K      .5 


00 

c 


00 

3 

C/3 


o 

Q. 


a. 

3 
O 

a. 


a. 

00 
00 

u 


s 

3 

CO 
u 


B 
O 


I  i. 


s 

"O* 

ii 
S 

a. 

e' 

3 
eS 

z 


«ri        in 


0\         — 


u 

3 
I 

a. 

5 

Q 

■o 
u 


> 

s 

•d 
u 

VI 

c 
u 

■a 
c 
o 
U 

Q 


C 

u 

Q 

e 
» 

s 

u. 
5 


O 

ha 

o 

u 


8 

es        ^ 


en 


^       5       —       — .       — 

»»         CT>         ^         rf         <N 


r>« 

<>l 

pM 

^ 

«N 

r»» 

CM 

(N 

^a 

ff> 

«S 

r< 

ee 

«M 

.M 

—      » 

3     — 


^  a. 

=  c« 

:§  s 

u.  U 


.S 

{A 

"O 

o 

c 

s 

U 


00 

c 


t 
a 


x> 
3 

00 

> 


w 

c 
c 
eg 

u 


u 

a 

00 

> 


2 

b. 

■a 
u 

e 


I    c5 


2 
u. 

u 


c 
a 

u 


§   ■= 


3 

o 


JO 
as 
*^ 
w 

oo 

w 

> 


5 
u. 

■o 
u 

■o 


s 


I 
8 

1 


•^  00 

•S  i 

3         "^    « 

J2      "2  «" 
u.       S  -o 

•^     2  s 


8 

•S 

«« 

00 
u 

> 

5 

a 
2 

u. 


00 

c 


Q 


1      f 


2a  1 

«»  .E      J< 

>    •=  a    o- 


a.  CO 


CO 

"T3 

s 

8 

u 

3 

CO 


2 
u. 

a' 

2 
u. 

B 

s 


U 
u 

z 


CO 


§ 

1 

a. 
1 
I      .1 


M 


o 


I    I    5 

u.      u.      U 


a    ^ 

<S  3 

CO 

I 

(3 


1 


00 

B 


z 

s 

s 


I 


3 
O 

(Z 

I 

o. 
u 


f  I 

=  b. 

!i  ^ 

E  *-* 

u  a 


£   S   & 


\ 


< 


K  a 
eo  a 

,s  o 
u  s 

u    ■ 

U.     M 

II 
lf 

a.  b. 


00 


I 

M 
«> 

3 


—         OS 

«s       — 

oe      ov 


1     8 

.9       u 


.1    5 


s. 

00 

B 


e 
< 


u 


3 
1 

a. 


1 

S 

z 
3 

•a 

CO 

CO 

1 

CO 

8- 

JC 

o 

U 

1 

u 

5  c 

•n 

E 

X 

■   w 

U 

< 

u 

■a  .X 

.X 

§§ 

§ 

OQ  U 

U 

1 

U 

s 

Ix 


a. 


1^ 


® 


o 


o 


—  fS  (»% 

C!  CJ  «^ 

o  o  o 

<N  <M  fM 


«N 


o      o      o 
<N      fM      rJ 


® 


O        O 

CM  PM 


(M 


r- 

00 

— 

m 

■«•■ 

«r\ 

>o 

r» 

ee 

O 

o 

z 

z 

s 

z 

s 

s 

?^ 

fM 

rM 

fM 

fM 

fM 

«N 

f^ 

fM 

M 

® 


o 

fM 


17386 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  A  Notices 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


17387 


8 

■a 

a 


E 

E 
o 
U 


u 

5 

BO 

3 


eo 


it 

ia 

eo 

a 


3 
3 

s 

5 
ia 

60 

3 

in 

u 
1> 

CO 


M 

I 


§ 

8 

A 

« 

f 

u 

^-^ 

F 

•i 

o. 

u 

CO 

^ 

?P 

60 

e 

Si 

c 

? 

c 

■c 

3 

2 

3 

a 

1 

3 

s 

3 

i 

3 

1 

3 
§ 

h. 
U 

S 

3 

'C 

3 

g 

c 

o 

CQ 

1 

3 

s 

1 

C 

o 

o 

1 

3 

1 

u 

c 

o 

s 

o 

1 

3 

o 

^ 

u 

M 

Z 

c 

■o 
u 

o 

o 

.c 

o 

A 

U 

Z 

U 

2 

o: 

c 

"g 

4> 

o. 

CO 

■o 

c 

S 

» 

? 

c 

£ 

1) 

^ 

M 

« 

o 

o 

^ 

Wl 

o 

CO 
11. 

5 

00 

•o 

^ 

§ 

O. 

00 

^■^ 

c 

eo 

c 

c 

M 

ou 

o 

& 

•o 

« 

§ 

>» 

S 

o 

« 

C/3 

u. 

1 


.^ 


^ 

e 

Q. 

ca 

■o 

00 

c 

S 

CA 

00 

c 

W 

^ 

c 

a. 

■g 

i« 

i? 

o 

n 

•o 

H 

S 

V> 

■c 

u 

■o 
c 


00 

e 


s 

u 

1 


u 


00  ^ 

I  = 

5  ** 

£  S 

1  1 


u 

O 

■o 

s 

u. 


00 

e 
'■3 
S 

s 
s 

eo 


w 


00 

B 


o 

(A 


§    .S    i 


eS     S     ^     Q 


? 

■c 

<M 

1 

3 

3 

s 

s 

5 

s 

m 

e 

^ 

a 

■8 

G 

O 

o 

fA 

CQ 

«N 


ae 


—  CM  n 


fi       f*>       »»>       fn 


00 
e 

•c 


M 

CQ 

w 
u 

K 


00 

c 


I 

a 
I 


I  s 


^     "5 


CO 

1 


u 

u 

X 

U 

a' 
00 


00 

_c 

'c 
«= 
u 

ia 

00 


I    .1    -s    I 


c 
o 
U 


e«      W5 


ia 

00 

o        o       ? 
"        ■"        « 

CO 


5     S 


S 


i 


■o 

i 

S 

u 


o 


o 


o 

U 
I 

c 
o 

Z 


eg 
O 

U 

5 


o 


O 


u 


i 

a 

3 
Z 
"O 

-     5 

13     - 
o      :s 

s 

•o 
«> 

■3 


<N  CM 


00 

e 


in 

I  i 


m 

«r» 

r>i 

(N 

IN 

«N 

t> 
u 

e 
o 
S 
o 
U 


c 
o 
e 
o 
U 


o 


00 

c 


O 


§ 

•o" 
u 
u 

V) 

c 
o 

S 
O 

O 

E 

o 
u 

S. 
w 
u 

X 

U 


c:     a 

3     — 

00      ^ 


O 
S 

CO 

■o 
u 


ea    3 
>   CO 


E 
o 
U 

o. 
w 
o 

X 

u 

00 

c 

I 

II 

li 

u    O 

00  S 
O     O 

>  u 


o 
O 

o. 
u 
u 

X 

o 


o 

XI 
00  V) 

>  s 

'I 

CO 


i 


II 

a.  U 


O 

§ 

m 

*^ 
<8 

u. 

w 

c 

i 

§ 

« 
E 
e 
< 


fn 

mm 

n 

«r> 

to 

«N 

«n 

f** 

mm 

«N 

«>• 

0^ 

MM 

«*a 

VM 

«M 

«N 

<S 

<N 

<s 

^M 

«*> 

* 

mm 

r^ 

^ 

i  \ 

^M 

>o 

r* 

r~ 

«N 

<S 

«N 

<s 

«N 

mm 

mm 

0- 

» 

(  s 

t* 

m 

m 

m 

«n 

1 

1 

1 

1 

.E 

1 

E 

»»» 

JS 

1 

«»» 

f\ 

In 

«n 

^ 

s 

E 

^S 

j2 

0 

n 

6 
1 

u. 

s 

1 

1 

U 

CO 

E 

ils,  except  Soybea 
Same  Esublishm 

0. 
CO 

1 

c: 

hi 

z 

s. 

s 

i 

1 

c 

» 

1 

■ 

M 

i 

.c 

ia 

2 

0 

u 

0 

0 

^1 

._ 

>. 

» 

a 

a 

1 

s 
1 

«n 

u 

e 

c 

U. 

•0 

s 

fl 

1- 

OQ 

■a 

s 

CQ 
V 

•8 

c 

1 
"8 

h 

u. 

1 

1 

0. 

s 

i 

c 

1 

J 

ia 

B 

5 

u. 

1 

1 

u. 

0 
u 

1 
1 

5 

00 

'e 

U 
U 
Z 
«r 

0 

u. 

u 

ouO 

CO 
00 

§ 

CO 

do 

<A 

1 
1 

u 

CQ 

■0 

s 

•a 
*> 

3 

■0 
i 

"8 

(A 

e 

•c 
Q 

1 

"8 

1 

CO 

00 

e 
•c 
0 
> 
ed 

u. 

X 

Ui 

00 

0 

> 

u. 

1 

2! 

3 
U 

1 

1 

0 

CO 

■0 

s 

2 

2 

e 

5 

1 

i 

a 

r<        r^        *        «r»        >0 
00  00  00  00  00 

00000 
«s       <N       <N       r*       r* 


® 

00 

o 

«N 


s 


«!J       ~       «N       »n 

0    s    s    § 

r»        «M        «M        «N 


®  (§)  (§) 

i    i    *    i^ 
s   s    s   s 


^ 


® 

r» 

o 

CM 


17388 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


S 


00     .S 


e 


^    "S    s. 


3 

s 
s 

£ 

o 
O 


BO 

*c 

3 

I 

3 

e 


ao 
s 


3 

i 

2 


2     5  ? 

-      "^      2?      c 

I  I  I   I 


S 

S 

Si 
CO 


V) 


3 

S 

s 


3 

s 


I 


c 


s 
1 

Q 


J       I 


s 

u 


o 


o 
< 


2 

3 

s 

u 


S    ii     o 


e 
o 
U 
u 

s> 

e 
o 
Z 


9   i 

»    i 

=  I 


.2       - 


3 
Z 

w 

s 

o 


3 

i 


Q. 
JJJ 

.o 

18 
w) 

5 

a. 


c-    ft- 


ao 

e 


00 

3 

3 

s 

c 


i 

00 

c 


3 

s 

<8 
U 

J     § 

U      Z 


00 

e 


u 


c 

2 


X 

u 
S 

u 
u 

'S. 

CA 


00 

c 


00 

e 


3  3 

<S  <S 

3  3 

s  s 


i  I  1 

■^     a.     a. 

S 

IE 


a. 

8  8 

S       f-  H 

§        &  & 

00      f  ^ 

u    o  o 


M 


» 
7 


00 


<*>  00 

Z     I     2 

»^       "—       m 


«•%»»>      »n 


CM 


«M 

o* 

9^ 

<N 

«N 

«N 

<N 

«N| 

<N 

fM 

<N 

<N 

e 
I  ^ 

o 


1 

u 

I 

o 
U 


e 


E 

9 


6 

E 
o 
O 


u 

o 

3 

o 
a. 


■o 

3 

I 

3 

9 

2 


u 


V) 


» 

z 


O 

u 

Z 


c 
o 


s 


CO  g 

I  I 


I 

■o 


3  U 


5  g  r  I  «  I 


IB     .S     5     £     £     (2 


S 


■a 

9 

X 

Z 

•• 

.e 

Q 

■s 

•ei 

CO 

a 

X 

? 

1 

o. 

X 

O 

■o 

S 

9 

"     X 

>2 

eg- 

•s 
o 


I  g 

00      00 


fa 

3 

e 

CO 

0  e 

1  "8 

H  OS 
00  -g 
.E      9 

^     i 

s    - 


00 

e 


CO 

o 
u 

I 

O 


®    (D 

s  s 


00 

9y 

_         O 

(^       rM       <N 


s  s 


(§D    (§) 


—     p*     f»> 

^       ^       r5 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17389 


.a 


f 


I 


I 


=  I 

a.      CQ 


S       00 

^       E 
***>.—.      —^ 

3        COO 

5  -o        O.       B. 

S  ^       —       — 

^^        C 

3     a 


1 


i  I 


s    :e 

A         .O 

es        a 


CO 

o 
o 


O      H 


c  c 

u  u 

>  > 

o  o 

o  o 


O  t  >^ 

Ou  .c  eo 

J2  "S  ^ 

s  :s  -2  s. 

2  u.  .E  •^^ 

u  u  u.  .<S 

'C  'C  o  •— 

<a  CB  r\  ^ 

c  c  t*-  ■= 

>  >  C  r? 

o  o  a  ck 

4  -I  ^  * 

^  ^  ~  * 

CO  (0  ««  ka 

2  &  s  5 

ffi  CO  H  Z 


00 

e 


O      .X 


2 
t 


o 


CO 


9 

.»> 

o 
Z 

ha 

w 

■S 

o 


£    :5 

5       I 


2 

00 


e 

ia 

u 

I! 

w 

3 

o 


DO 

z 


w 

u 

e 


^     .E 


.2  ■= 

^  a 

OS  CL 

■E  S 


—  V 


■o 

9 

.a 
bu 

'S 


e 

u 
'C 

J3 
a 
U. 

9 


fc      =5 


X 

u 


On 

mm 

r< 

^ 

^ 

«M 

o> 

.« 

rM 

•. 

rM 

o> 

rM 

M 

CM 

On 

On 

V 

^ 

rM 

rM 

n 

rM 

rM 

fn 

«»> 

rM 

^M 

^B 

^H 

(N 

e*» 

^ 

f*^ 

rM 

rM 

m 

C»l 

ro 

m 

»»> 

r^ 

«n 

*r> 

«r» 

«r» 

«r» 

»n 

»»» 

r^ 

«»> 

»^ 

ro 

m 

CO 

1 

ha 

S 

eo 
e 
'S 

r»> 

en 

1 

8 

X 

f 

m 

C*l 

»»» 

«»> 

m 

m 

«»» 

1*1 

"S 

00 

c 

5 

7 

■S 

1 

? 

e 
o 

u 

u 

•s 

E 

9 

u 

i 

00 

■g 

c 
(Ju 
u 

5 

o 

ffi 

o. 

1 

a 
E 
CO 

bu 

1 

1 

E 

1 

1 

1 

c 

i 

u 

X 

U 
00 

%m 

w 

^5 

1 

9 

3) 

_«2 

Z 

j2 

1 

m 

Urn 

"E 

00 

e 

1 

00 

e 

1 

1 

1 

1 
1 

1 
f 

roadwoven  Fabn 
nishing) 

1 

1 

X 

w 

c 

1 

c 
bu 

1 

arrow  Fabric  an 
'ool.  Silk,  and  M 

5 

CO 

Z 
if 

o 

.« 

o 
Z 

ka 

o 

J2 

1 

2 

i3 
w 

1 

•J 

9 

e 
'e 

•§ 

c 
tZ 

z. 
n 

X 

bd 

00 

c 

1 

E 
tZ 

1 

8 

•g 

e 
iZ 

t 

bU 

1 

e 
(Z 

a 

CO 

CO  bu 

Z 

* 

i* 

~Z 

i£ 

:>^ 

:» 

•- 

®    (§)    ® 


®     ® 


® 


rM 
r* 


r<  »n 
rM  rM 
rM       rM 


® 


rM 
rM 


rM 
r< 


rM 
rM 


rM       «N 


17390 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


^      o.      a. 

^0  "^^  ^*' 


&  M 


e 
S 


-=8     3 
115 


e 


5 

8 
^ 


2?     2 


Z 

s 


i  1 


JS 
V) 


M 

e 


I   I 


c 


c  e 

bu  iZ 

u  u 

•c  -c 

■6  -<> 

£  <£ 

S  S 

I  I 

I  I 

ffi  00 


« 

u. 

e 

u 

> 

o 

* 

„-^ 

g 

o. 

CO 

«l 

S. 

s 

ee 

c 

so 

.e 

c 

'5 

•g 

■£ 

u. 

c 

M 

<j 

u. 

M 

E 

1 

eo 

c 

b. 

ec 

c 

o 
> 

1 

J 

e 
c 

o. 

ffi 

1 

1 

u 

CO 

1 

bu 
6 

i  I 

-£  CO 

H  " 

"9  *>, 

3  00 

eo  .£ 

e  f 

p  .£ 

-  I 

•E  «2 

g  s 

>•  H 


^0 

I 

6 

> 

'8 

e 

GQ 

t 


u.      .=: 


S  I 

Vi  (J. 

S  g 

I  ^' 


2     i= 

=     1 

"S 

o 

o 


S 

u 

u 

•c 


i  I 

n  s 

-s  «> 

o  U 

Z  a: 


—  IM  -• 

o»        *        ■* 
«r>       «■(       »»> 


»       _       _ 


<N         »»l         »^ 

«»^       «<•>       »n 


«»>       m 


f^        r^        »»>        fn 


—  —         «S         0\         f»i 

—  rj        f»>        o>        fM 
**>       fo       m       ^       f*^ 


s; 


s 

.1 

u 

•s 

E 

s 


•s 

u. 

c 
o 

> 
o 


u       «• 

Z      ^ 
n*       °e 


S 


o 


«> 

> 
o 

1 

CO 


1 

e 
(Z 

5 

> 

o 

» 
"S 
S 
CO 

X 

U 


eo 

3 

Of 

■o 

s 

a 


eo 


c 
'5. 


s 

eo 

c 

5 

H 

eS 

c 

8 


ii 
£ 


eo       O 
§        I 

U       >       >. 


<2 


eo 


JS       Ik 


.s     =     ~ 


CO 


u 
U 


i  I 

o 
u 


06  M 

.8     ^ 
S 


o 
U 

K 

H 


u 

'C 

c 
u 

> 

» 

c 
o 
Z 


s 

•p 


» 


® 

® 

® 

.^ 

Ol 

O^ 

« 

>o 

^ 

IN 

es 

fN 

CM 

<N 

<N 

(§)   (§) 


r^       eo       00 

«N         CM         CM 
<N         CM         JN 


® 


® 

(3) 

2 

« 

?? 

c* 

<N 

«N 

«N 

«>i 

«S 

«S 

r>» 

Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17391 


u. 

a 

> 
o 
i 

■§ 
p 


I 


i  t  ^ 

2  =  is 

■fe  u  .a 

£  I  ^ 

I  s;  S 

I  i  I 

s  I  B 

CO  Z  H 


s      -=> 


■s 

p 


Q. 

g 

e 

g 

o 

> 

O 

■o 

S 

ii 

f) 

«/ 

tt 

1 

6 

o. 

3 

< 

C/] 

^ 

^ 

cJi 

JS 

•o 

•o 

s 

s 

3 

3 

u 

^Z. 

■<« 

•<n  ^^ 

>. 

>>  00 

o 

o   e 

03 

ffl  -c 

■o 

•o  2 

i 

SJ 

to 

."»     3 

C 
w 

5  S 

2 

zz 

.-.     c 


& 

^ 

c 

J< 

o 

g 

!^ 

^ 

J3 

C 

o. 

o 

w 

U 

u 

X 

o 

1 

cl 

.e 

< 

C/) 

^ 

» 

J^ 

Ji 

•o 

■o    - 

5 

s 

3 

3 

u 

'-'  n 

v» 

To  *-' 

>» 

>«   BO 

o 

o  e 

ffl 

ffl  -c 

•o 

T3    2 

s 

s^ 

w 

.<"    3 

s 

5  5 

2 

22 

o  s 


c 

-^ 

e 
u 

z 

1 

■o 

S 

.E 

T3 

^ 

3 

ig 

Q 

i 

A. 

^3 

t\. 

C 

3 

< 

D 

s 

$ 

» 

7 

J$ 

c» 

ia 

"o 

•o 

y 

s 

s 

* 

«« 

» 

3 

3 

u 

u's: 

Z 

M 

M    >-' 

M 

>» 

>«  ee 

>\ 

o 

o   e 

o 

ffl 

ffl  -c 

ffl 

■o 

TS    2 

T» 

i 

3.<i 

s 

») 

."^ 

M 

c 
u 

5  S 

c 

2     22     2 


1< 


o 
u 


< 
S 


o 
ffl 

S 

V) 

"c 
u 

2 


m       —       ^ 

=    =    85 


s: 


<N 


O 

(JLl 

Z 
of 

I 


S 

Of 
•O- 

s 

E 
w 

X 

g 

c 

'Jj 
«> 

3 
■% 

O 

u 

•s 

u. 

e 
u 

> 
o 

i 

■g 


g      ffl 


u. 

e 
w 

> 

I 

e 
O 
Z 


Of 

■a 

s 

e 
o 


of 

■o 

5 

V 

3 


•■:        O. 


Q. 
E 

u 

Z 


■s 


X 

i 

o 


1 

X 

u 

O 


e 

o 

i 

k.         s 

2      U 

o        „ 

e     o. 

•»        u 

E       u 
o        X 

U      U 


s 


8 

X 

u 

«r 

e 

JC 
C/} 

o 
ffl 

•o 

s 


e 

o 

I 

c 
o 
U 


e 

o 

e 
o 
O 


X 

u 


t 


o 
ffl 

■o 

5 


J 


o 


c 
o 

u 


c 

o 


c 
o 
U 

t> 
u 

X 

U 


z 
>« 

o 

a 
5 


e 


J3 
J 

CO 

•o 

s 

M 

K 

3 

e 

H 

o 
a 

S 


2 


c 

o 


o 

y 


® 


f>i 


® 


?3 


® 


17392 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17393 


i 


e 
< 


CO 

a 

s 


3   >-s 

o  s. 

>>   00 

CD    g 

J"     3 

5  5 


§ 

^^  3 

2      I 

I      I 

^     I 
<      ^ 


s    s 


>»  >. 

o  o 

CD  CO 

•a  ■« 

s  s 


g    g 


e 
•c 

3 


->  s 


I        ^1      III 


s 


CO 

S 


2 


S 

3 

u 

o 

CQ 

9 


< 

W3 

X» 

s 

3 

u 

w 

•s 
o 


c 
o 

o 

1 

a. 
< 

■t 

Vi 

s 


I 


g   I 

2     c 


CO 

5 

X 

3 

o 
00 

S 


o  o 

"2  ■" 

S  5 

M  <n 

"c  'c 

I  i 

o  o 


C 

o 


I  I 

0  § 

<  Q 

1  I 

s  s 

3  3 


o  a 

"2  "o 

s  s 

c  "c 

I  ^ 

o  o 


C 

o 

I 

c 
o 
U 


a 
a. 

< 

w 

CO 

s 


a 
S 


CO 

■o 

s 


i 


o 
U 
.J- 
's 
CO 

» 

s 


:=  ft. 

•a   c 

Si 

F       <=  ^ 

o      o  5 
^     ^2 


T?  ft- 


3 
*^ 

cs 

3 

S 

s 

ft. 
< 


9 


1* 

u 

< 


ft. 
a. 
< 


e 

o 

c 
o 
O 

% 

ft. 
ft. 
< 
» 
CO 

9 

3 

u 

a 
S 

"c 
u 

E 
o 


eo 

c 
•c 


5 

I 

< 


■o 

s 

3 

u 


eo 

3 

9 

5 

t 


■s 
o 
i 

9 

3 

u 


o 

•o 

9 

w 

*c 
w 

E 

o 


•o 

TS 

1 

& 

¥ 

a 

9 

i 

z. 

s 
1 

9 

• 

1 

C 

CO 

1 

% 

3 

9 

2 

r 

eo 

c 
■c 

3 
1 

o 

c 

a 

1 

1 

.3 

c 

1 

1 

=5 

1 
1 

i 

2 

•1 

ft. 
< 

2 

1 

c 

g 

§ 

1 

•c 
2 

3 

9 

2 

f 
2. 

eo 

1 

CO 

9 

9 
u 

3 

g 

2 

e 

a 

S: 

f, 

CO 

9 

3 

o 
5 

§ 

5 

to 

1 

3 

u 

O 

1 

3 

§ 

3 

u 

eo 

< 
9 

1 

3 

u 

a 

CO 

1 

3 

O 

ft, 

eo 

_c 

3 

1 

3 

9 

3 

9 

2 

1 
1 

< 

c); 

I 

i 

a 

'in 

eo 

1 

i 

3 

u 

CO 

9 

3 

u 

V» 

o 

CO 

9 

3 

CO 

1 

3 

u 

O 

■o 

o 

^ 

1 

o 

c 

^ 

^ 

2 

1 

•o 

O 

e 

o 

-a 

•o 

■o 

9 

(A 
g 

i 

00 

9 

in 
g 

S 
u 

CO 

9 

"e 
u 

•c 

3 
3 

9 

3 

u 
Is 

9 

1 

9 

tA 

5 

1 

9 

a 

00    = 

■o  2 

.«"    3 

g  9 

00 

•o 

9 

*g 

9 

VI 

g 

E 
o 

9 

'c 
u 

E 
o 

9 

M 

"c 
u 

i 

:$ 

S 

:* 

2 

22 

G 

:* 

> 

z 

X 

^ 

22 

2 

^ 

^ 

^ 

eo 

3 
3 

9 

2 


< 

V 

CO 


u 

I 

IS 


S 


—         CM 


—  00 

—  *N 
<N  (N         CM 

•o  in       «r> 


s: 


CM 


—       n 


<S  * 


I       -       ^ 

*  «N         M 

iri       in       v% 


IN 


CM 
CM 


CM 


CM  ^ 

—  r"> 

CM  C^^ 

o  en 


s: 


«■ 

m 

«M 

CM 

»^ 

CM 

» 

r* 

^a 

ro 

f\ 

CM 

CM 

CM 

CM 

r< 

CM 

m 

in 

m 

•n 

m 

m 

o  o 

00  u 

■o  S 

s  I 


z 

eo 

I   I 

I  3 

c 

o 
U 


ft. 
w 
w 

K 

u 


>-. 

o 
CO 

9 


I 


e 

o 
u 

fi 

c 
o 
U 


e 

o 


c 
o 
U 


c 


8-    i 

u      < 


9 

Si 

2 

»r 

"c 
u 

E 

o 


e 

o 


o 
U 


e 

o 

i 


9 


e 
o 
O 


u 

ill 


o 


I     8-    y     1     & 


I 


o 


2      -g 
e       u 

a     := 


C 
o 


e     § 

2      O 


E 
o 


o 
O 


X 

u 


9 

V) 

2 


u 

E 
o 


2     "^ 

M        y        u 

CO      U      < 


9 

t 

u 

■o 
e 
3 

"S 

I 


I   I 


o 
U 


i 

5 


2 

ii 

^z 


12 

o 

I 

e 
o 
O 


e 


e 

o 


g 

u 


o 
00 


e 
o 

w 
u 

X 

u 


•=      2     O 


9 

g 

E 
o 


I 

e 
o 
U 

(2 


00 


i 
i 

o 
"8 


o 

i  < 

o 
O 

ft. 
u 
w 

X 

u 


J9 

e 


9 

€ 

5 

'K 

eo 


e 

o 

i 

c 

8 

s. 

8 

X 

U 


c 


8- 

X 


vt 

s 
I 


Q 

a 
J 


i     9 


e 
U 


CO 

9 

3 

_o 
00 


Q 

*a 
.9 


CO 


o 
00 


CO 

9 


s   s   g 

a       M       S 


§       9 


ffi      Q 


•c     "c     t:      U 


U 
u 

Z 

s 

3 

o 
s 
.S 


o    o 


o 


f 


en 


® 


CM 


f 

CM 

f<t 

•n 

® 

CM 

CM 

1 

■ 
- 

1 

- 

' 

17394 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


c 
u 


-c 

3 

I 

3 

s 


T3 

s 


C/3 

3 

2 

» 
o 

1 

3 

o 

CD 

i 

'c  ^^ 


o. 
c 


i3 
u 

t 

*^ 
3 

o 
a 

S 

» 
it 
(/} 


3 

u 


CD  CO    C 

l«  ">     3 

5  g  S 

2  5S 


Z 

S 


u 

v: 

■a 
S 


a. 
< 
u 


o 
OQ 

s 


1> 


if 


o 


C 

o 

I 

c 
o 
U 


as 
O 

U 


3 

■o 

s 


Z     u 

3         -_. 


■o   c 

Si 

£   i 

o  a 


•c 

3 

I 

3 

s 

IE 


u 

s 


s 


e 


w  _ 

■o  B 
Sg. 
3  c 


§  St 

g  gSf 

E  E£ 

o  o   eo 

^  ^Z 


2 

o 

!^ 

is 
e 
o 


o 

CO 


3 

U 


o 

■o 

S 

4/1 

"c 
w 

E 
o 


eo 

c 

5  - 

S  i 

— .  <s 

U  3 

<  C 

I.  u 


eS 

2 

_J 

■« 

■o 

k 

s 

> 

^ 

rt 

u. 

O 

^ 

-— N 

JS 

00 

M 

£ 

1 

e 

3 

z 

5 

c 
•a 

c 

c 

1 

i 

4> 

o 
U 

i_] 

TS 

a. 

< 

C 

a. 
< 

■^  w 

o 

u 

•o 

In   eo 

C/3 

«/3 

s 

Z   e 

•o 

•o 

3  'C 

5 

§ 

*? 

U   = 

u 

J2  J 
•i:    3 

a£ 

3 

u 

«   S 

?>« 

•$. 

o 

!1 

CO  ':: 
■o  3 

■a 

•o 

S 

-_    o 

c    u 

c 

E  .c 

O     BO 

*  .2 

.<«     3 

g  s 

1c 

c 
u 

i 

:*Z 

ss 

s 

^ 

s 
s 

3 
o 

> 
O 

s 

o 

u 


3 
CO 

CO 

5 


U 


o 
CO 

c 
es 


00 

■i. 

_ 

* 

00 

^ 

•s 

M 

f<% 

«N 

<N 

(N 

•r» 

«r> 

V^ 

•n 

w^ 

ri 

n 

«n 

«»> 

—  0^ 
PM  fS 
f^        tr%        >r\ 


—         P4 


a 

e 

S 

u 

•a 

s 

on 
CO 

s 

c 

Z 

1" 

u 

(A 

o 

0^ 

a 

'5 
eo 

z 

s* 

3 

o 

V) 

o 
a: 

1 

I 

> 
O 

o 

1 

V) 

1 

1 

e 

a 
1 

u 

en 
C 

1 
c 

a 

8 

c2 

!2 

o 

i 

a 

CO 

§ 

IT 

a 

s 

y 

"c 

u 

3 

o 

"tfl 

1 

c 

1 

1 

1 

1 

09 

m 

O 

— 

— 
6 

o 

o 

k. 
3 

u. 

1 

V) 

Q 

5 

1 

E 
1 

g 

g 

1> 

E 
o 

i 

1 

'S 

®      ® 
00        S 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17395 


I 
1 

% 

a* 

a 

I 
I 

3 

u 

Si 
=  1 

el 

o  a 


3 
3 

s 

u 

3 

o 

I. 
W 

•s 
o 

CO 


3 

u 

o 
OQ 

■o 

s 


2 


3 

I 

3 

s 

2 

3 

o 
& 

5 
» 

w 

C/} 

"O 

s 


■2      ^ 


3 

u 


o 


E 
o 


i»  «■     ^ 


^  S 

£  2 

i  S 

i  & 

<S  '- 

3  S 

S  § 

2  S 

I  I 


< 

u 

CO 


u 
u 
u 

< 


3  «. 

u 
a 
.S 


< 


^^ 

00 

*c 

3 

I 

3 

s 

2 
I 

o. 

< 

O 

s 


00 

e 
•C 


3 

s 

2 


•S     < 


u 

< 


o. 

< 


CO 


U 

6 


g        CO  C 

s.  -oar 


•c 

3 

y 


2 

U 


i  1 


2 

SP 

a 


X 

u 


o 
2 
■o 
S 

•s 

s 

CO 

E* 
o 

S 

CO 


o 

3 
O 


2 


w 


CO  00  ^  9« 

fS  n  OS  ff> 

fvi  r<4  rM  ^ 

«r)  «n  «n  «n 


—  <N  fS 

—  —  Os 
«N  M  fS 
<r>  in  «r> 


8: 


* 

MM 

<N 

MM 

MM 

^ 

* 

O* 

MM 

OS 

m 

^H 

rs 

MM 

<>< 

^M 

JN 

«N 

«N 

<N 

Ov 

S^ 

9< 

<n 

«n 

w% 

«o 

^ 

V 

9^ 

^ 

^ 

»n 

en 

m 

f»> 

m 

m 

f*> 

«»> 

«n 

n 

i3 
u 

^    I 
&    o 

-«     o 

CO      e 


S 


M 

"c 
o 

-g    i 

2     ^ 

^      k.      ._ 

u        t>        5 

JB        JS        ,5 

6    5    £ 


o 

e 

c 
o 
O 

a. 
w 

X 

u 

la 

w 

w 

3 

o 
e- 

"a 


o 
u 

I 


s 
s 


I      ^  I 

CO        c  ^ 

•«      S  U 

^^    ^^  ^ 

o 


C 

o 

i 


II 


fA  k.  ^ 

Zf  Mrf  M« 


o 
U 


c 
o 
O 


CO 

s 


CO 


.c     a 

w       9- 

-J      < 


< 


ia 


I 

2 

z 

s 

a 

a 

Si 

!? 

u 

1 

8 

< 

u 

s 

eo 

i 
o 

< 

■o 

s 

•a 

s 

s 

1 

«> 

i 

a 

z 

< 

o 

eg 


52 

o 


I       f 


c 
o 
U 

c 
w 

E 
o 


o 
U 


2 


Q 

00 

m 

•o 

09 

s 

£ 

M 

O 

c 

£ 

• 
r 

1 

3 

u 
8- 

s 

to 

3 

IE 

•5 

u 

Q 

<« 

.!i 

X 

1 

E 

g 

?> 

3 

CO 
mJ 

g 

s 

Q 

c 

3 

1 

1 

u. 

c 

s 

CO 

o 
2 

1 

o 

CD 

t: 

3 

M 

3 

O 

«» 

u 

z 

H 

®  ®  (§) 

«  1^  On 

00  00  00 

en  tn  fn 

«>»  «N  <S 


o» 
«n 


17396 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


I 

a. 


X 


e 

o 


e 
o 
O 

u 

Ck 

< 

w 

e 


J      U      ■= 


o 
CO 

s 


u 

2 


u 

I 

E 
u 

u 

2 


5    e 


CO 


CL        so 

^^       a 

00         C 


3 
3 

S 


a 
u. 
_*» 
o 

IE 
u 

> 

o 
o 

2 


3 
§ 


o. 

< 


O 

5 

S 

■c 


a 
w 

CO 

■o 

s 

V) 

1> 

u 
u 

< 

i> 

u 
u 

< 

o. 

O. 
< 
k> 
u 

•s 
o 


o 

3 
1 

a. 

>? 
u 
H 
■n 

§ 

u 
u 


<  ^ 


M) 

e 

J 
a. 

5 

o 

.o 

E 

3 


U 

o 

3 

u 


E 

CO 


'C 

s 


e 

•a 


—  «N 


—       <M       —        — 

**»        f**         f**        rn 


^  ^  —  » 
•^  »>  —  5\ 
>0         "^        r^         ^ 


g: 


>0  ^  9>  » 
•^  ^  On  n 
VO         «n         i»         P-> 


r<^ 


1 


H 

s 


CO 

> 
o 
Z 

s 


■=     e 
u    s:<2 


^1    .1 


.E        E 
E       E 

I      ^ 


c 
o 

0*       f!        ■= 


eo 

e 


> 

<  '^ 

-  I 

H  < 


i 

E 
w 

■o 

5 

00 

c 


u 

3 
1 

a. 


a. 
a. 

< 


U 
u 

Z 

3 

I 
CL 
u 


E 
u 

w 

e 


^ 


£      O 


X 


=       6      S      5      e 


> 
o 
U 

i! 

5 
S 

s 

a 


•s 


8 

CO 


SI 
1/1 
«> 

u 
u 

< 


a. 
< 

s 

1 


2 
u 

3 

■a 

s 

CL 


*C 

JO 

« 


jfS 

is   00 

E-E 

^J 

■oa- 

base 
and 

s 

^1 

E^ 

u 

O 

<K  g 

v> 

«^ 

y 

>-  j^ 

.£ 

factu 
Stoc 

J 

a. 
■o 

i 

00      ^ 

I  i 

O         a) 

>J         CO 


a  cj 

ill 

^  CO  Qu 


E 

CO 


00 

§ 


o 

CO 


1^ 


8J 


® 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17397 


5 

s. 

00 

00 

'2 

e 

3 

•c 

1 

U 

3 

<s 

s 

^_^ 

i 

:e 

& 

1 

s* 

tt 

u 

^ 

s 

^ 

1 

CL 

i 

0. 
■o 

ta 

§ 

o 

00 

u. 

00 

e 

1 

o 

M 

§ 

CO 

1 

3 

w 

^ 

eo 

e 

i 

s 

e 

Sa*" 

* 

1 

1 

1 

a-a 

ha 

s 

j< 

:e 

o 

8 

u 

Q 

* 

CO 

.c 

^^ 

o 

*^ 

o 

< 

CO 

U 

E 
I 

CO 


00 
e 
'C 

3 

I 
^         I 

I      I 

E      ^ 

3         2 

■J      s 

00      •> 


I 

w 

Of 

CO 

3 

U 


I 

3 


S9  ?  o. 

•c  ^  {i: 

3  ^^ 

■g  Mil  fc« 

a  e  «J 

(See 

i  s  § 

1  f  I 

I  1  i 

o  o  u 

c  _  u 


I  I 

I  ^ 

I  ^ 

1  I 


15    1 


^    s 

u  C 


•g    s    I 

^      O      ^ 


>    I 

I  ? 

X      CO 


00 

e 

i 

■o 
S 

E 

3 
00 

e 

i 

w 

Q£ 

CO 

3 

U 


1      1 
I      ^ 

H       UJ 


o 
U 

1 


ee  ^  in  (s 

Ov  S  ?I  S 

(S  <M  r»»  CM 

f^  r^  f^  f^ 


r*l        r4        OS 

—  —       o> 

—  Ov        0> 


«■ 

00 

m^ 

«M 

IN 

* 

r»» 

IN 

o> 

^ 

^ 

«s 

IN 

Ov 

«N 

IN 

S? 

r- 

«s 

<s 

f»> 

«N 

IN 

IN 

IN 

IN 

«N 

m 

r^ 

f»> 

fn 

»»> 

f»l 

»*> 

»*» 

«r> 

i 


E 


00         ^ 

S       £ 


eo 


U. 

5  00 

2  I 

s  J 

w  b. 


i     § 

3     a 

H 

s 


a 

3 

E 

3 
U. 


u 
§     u 

i    § 

S      .2 

5     I 
» 

a 
CO 


I"     Q  I  55 

^      1  I  1      I 

2     I  X  ^     ^ 

X 


1 

X 

w 

u 

•s 
o 


3 


■?  1 


CO 


E 

CO 


1 

E 
p 


00 

e 


(S 

3 

i 

w 

> 

CO 


eo 

G 

'•3 
8 

X 
u 

c 
S 

u 

s 


X 


o 

s 

» 

o 

■o 
c 


a 

w 

e 

O 

e 


§ 

1 1  i 


u    i 
z    a 

3 


a     S 

2i 


> 


■if 

o 


it 

w 

e 
u 

> 


I    1    I 


X 


1  I 


CO 


E  E       ^ 

3    3  C 

-J  -J       H 


K       - 


3 

I 

^ 

,  > 

s 

.£ 

5 

cu 

•o 

E 

s 

^ 

"8 

® 

IN 


9i 
IN 


® 


M 


17398 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


? 

ea 

c 

3 

3 

^ 

<M 

3 

3 

s 

z 

s 

z 

5 

I 

S. 

"O 

•o 

9 

S 

1 

s 

fl 

5 

c 

E 

o 

O 

O 

U 

1 

1 

•c 

3 

I 

3 

s 


1 

1 

2 

c 
o 

a 


c 
•c 

3 
*^ 

i^ 

3 

5 

1 


00 


i   <2 


5 


o 
U 


I  1 
<  » 


I  i 

I  i 

I  ^ 

JJ  Q. 


5     ^ 


1     ^ 


3 


I     i 


o 


eo 

c 


<S  e 

i  I 

2  S 
E  2 
£  I 

1  I 

x:  3 

3  -O 

rr  « 

X  j= 

-  T 

^  1 


•c 
2 

3 

s 


eo 

e 


3 

s 

K 

3 

1 

3 

u. 

•o 
"3 

» 

3 
O 


Q. 


3 

3 
§ 

f 
s 

1  i 


t 


3 

I 

3 
U. 


o 
K 

3 

o 
X 


ao 

e 

2»    I 


3 

s 

s 

3 

I 

3 

E 

o 


i 
ii 

3 

E 

3 

u. 
u 

£ 

o 


e 
o 
Z 


s; 


^  iJ^  ^  vj 

<K      Jfl       —       f5 


5t  «N  —  ^ 

s     2     £2     *^ 


rt      ~      «^ 


»»»      f»»      f») 


5:    2    2! 

1^       t^       r» 

»*»        r^        pn 


<s 

VM 

«M 

<o 

^i« 

r^ 

f>i 

m 

r» 

t<- 

r-" 

•C 

f»i 

«»> 

«»> 

fs 

fn 

«»> 

n^ 

f*\ 

tn 


O 
u 

Z 


,.     I      I 

2  I  i  1  i  1  I 
I  I  i  I  I  I  I 


e 

3 

s 


c 

X 

o 
eo 


U 

s 

> 

s 


s    ^    S 


1 


a. 


w  M 


X 
Hi 

tf 

3 

E 

3 

u. 

o 
■§ 

3 
O 
X 


3 


o 
» 

3 
O 
X 


3 

E 

3 
U. 

o 

3 
O 

X 
1 


c 

> 
c 
o 
O 

s 

c 
o 


c 

3 

o 
u. 


c 
o 

I 

e 

3 

o 
u. 

s 


s 
IE 


o 
c« 

.fi 
c 

o 

> 
e 
o 
O 


t 

o 
e 
o 

a. 

o" 

1 


II 

1=:  ii 


I 


»l 


o 
u 

z 

3 


3 


.'g      E 

i  ^ 
i   o 


o 
X 


2 
E 


I   . 

%     —     f 

w 

> 
s 

o 

a 

s 

.     8 


w 

u 

K 

U 
if 

3 


E 

3 

u. 
8 

e 

o 


w 

ec 

s 

e 


s      ^ 


JO 


2     2     :r     '^      —      '^      9> 
2      2      «r>      in      o^      ^      5s 

2      2      2      S      ?^      "»      ^ 


«N  «N 


—       n 


W>  —  (N  — 

—  n  «N  r»» 

•n  «n  «n  v> 

M  «M  «N  M 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


17399 


I 

IB 

3 

9 

3 

E 

3 

u. 

■5 
e 
.0 

3 

e 


eo 

c 
•c 


3  «^ 


eo     <S 
c       3 

1  1 


(2 


■a 

9 

■g 

o 


3 

I  * 

I  I 

<-»  8 

e  .t: 

JC  u 

i  ' 

I  i 


eo 

B 


U 

3 

s 

:e 

u 


eS 

|> 

CO 


i 


» 

o 
.e 


eo 

a 

2 
<s 

3 

9 

t> 

9 


2: 


C/} 


'3  S 

9  « 

2  I 

I  .1 


3 
3 

9 

C/} 

■o 
9 


Ck. 
3 

I 

8 
9 
■5. 

Ol 
< 


9 

a 

3 

E 

3 
u. 

1 

o 


1  I 

eo     -S 


I 


3 


<S| 


r* 

«N 

m 

«M 

«*» 

r»» 

—  rM  fn 
CM  <N  »n  — 

—  —  —  <N 
<N  «N  «S  <S 
«S  «N  C*  M 
f>  f*>  ^1  f^ 


e 
j5 

'3 
ca 


•s 

3 

1 

3 

u. 


I 

m 


•o 

9 


w 

CO 

»r 

c 
0 

I 

«r 

3 

X 

& 

o 

M 

9 

8 
£ 

o  e 

o 

s5 


M 

H 


3 

c3 


•0 

9 

•s 

o 

1 

•if 

o 

» 

I 

e 


I 

E 

o 


e 

3 


3 
X 

9 


9 


7J 

(O 

V) 


E 

o 

v> 

3 

u 


o. 
o 
H 


M 


o  a 


2     « 
.2     ^ 

u.     u 


li 

2  8 

3  if 


CO 


■o 
ffi 

o 
■o 


9 

X 

I 

Q 


O 

Hi 

Z 

& 

3 

X 

(iu 

■o 

9 

a 

3 

E 

3 
U. 


w 

CO 


o 
X 


M 

•o 
u 
CO 

S 

'8- 

o 
Z 

a 
u 

X 


:e 

a. 


=  B.  Q.  Q.        ^ 

5        -5        -5       -5       i 


•c 
8- 

t 

z 

'& 
8 

X 

(li 


5     = 
.E     t 


u 

Z 


II 


® 

«s 

^m 

gj 

^la 

^ 

» 

M 

•% 

W^ 

«ri 

^ 

«M 

fM 

<N 

9i 

f 


17400 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


*c 

3 

I 

3 

s 

T3 


•o 

s 

"8 


e 


£       a. 


e 
'C 
3 

3 

9 

2 


e 


35      u 

1  I 


S 


f     I 


■3 
u. 

I 

e 
o 
Z 


00 

c 


o 
u. 


E 
(Z 

M 
U 

s 

I 

e 

M 

e, 
"8 

c 

^? 

^  .S 

IS 

u  Z 


3 

I 

3 

9 

J     I 
-      1 

a. 

"8 

a 

c 


e 


J 

CL 

n 


3  2 


9 


•c 
3 

3 
9 

I 

a. 

■8 

1 

u 

9 


c2 


00 

e 
'C 

3 
3 

9 

J. 

SP 

ea 


a. 
u 

r 


«f      a 


3 


3 
3 

9 

CO 

3 

7. 
9 


o 

3 


ea 

c 

•c 

3 

i$ 

3 

9 


"8 
I 

3 


e 
•c 

3 

<!: 

3 

9 


I     I 


u 

B 

> 

e 
o 


9 

3 

I 


~  u 


eo 

e 
•C 
3 


3 

9 

iL 

o 


9 


bU 


M 


CM 

«a 

<N 

<N 

<« 

M 

«N 

«N 

rM 

rN 

■a 

CM 

«N 

^B 

01 

<s 

<o 

(N 

CN 

IN 

CM 

»*> 

«n 

«n 

«M 

CM 

»»> 

0- 

CM 

«N 

CM 

«N 

9^  9>  m  «n 

H  CM  <N  *N 

rM  r4  CM  rs 

CM  n  rM  r4 


1    - 


^    I 


1  i 

J    ^ 

U      (Z 


e 
jo 

o 
u. 

o, 

a 

u 


e 

■5 
c 
o 
O 


o 


J  i 


9 


9 

•8 

8 

u 

E 


.0 
u 

» 

I  *^ 

ea 

c 


8      I?      E 


;/3 

9 

E 


a. 

9 


a. 


oa 

e 


o      a      -     tii  o 

1  t  ^  »f 


it 

a. 


e 


2  1 
en  a 


a 

0. 


u 

Z 

a. 
e 


9 

■8 

3 
u 


^   I 

"8 

a 

o 
U 

9 

=       o 


a 


.0 


CO 


U      eu 


c 
o 

I 


u 
u 

z 


I  1 

"^  i 

"8  5 

a  J 

1  f 

^  I 

2  I 


•^  x^  >0  t^  — 

«o  m  «n  v^  r~ 

«e  >A  <o  >«  « 

n  n  rM  rM  r4 


rM       en 
rM       rM 


rM 


® 


CM 


rM 


® 
r>  eo  a> 
i;  r»-  «^ 
>o  <o  >o 
rM      n      CM 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


17401 


9 

•c 


9 

2 


e 


e 
U 

I 
t 

9 
en 

«o 

e 


c 
o 
Z 


•c 

3 


3 

9 


ea 

e 
•C 
a 


<i     o 


9 

s 


ea     •= 


o. 


E 
O 

I-    i 


1     I 


I  9 

:^  I 

9  *• 

a  ^ 

U  Q 


C 

> 
c 
o 
U 


s 

t2 

•g 

u 

•_^ 

<« 

£ 

S 

J3 

a. 

3 

at 

? 

3 
1 

u 

Z 

1 

fj 

S2 

^ 

jj 

.2 

■fei 

e 

1 

.0 

_w 

^ 

3 

g 

CQ 

00 

•s    s, 


e 
'5 


s 
«> 

E 
E 
o 
U 


3 
> 

e 


u 

E 

E 
o 
O 


£ 
S 


E 
E 

a 


«M 

r< 

»n 

Ov 

rM 

r^ 

CM 

CM 

rM 

CM 

rM 

rM 

rM 

n 

rM 

rM 

m 

r^ 

r- 

'W' 

r^ 

s; 

^ 

0 

r* 

.^ 

•i" 

r* 

BB 

^^ 

rM 

^ 

m 

» 

rM 

VM 

»n 

fn 

^" 

^" 

rM 

«iM 

«■* 

rM 

«n 

«rv 

«»> 

»r» 

«r> 

*r> 

»n 

l*> 

!2 

E 

C 
w 

c 

5 
g 


9 


o 

i 

U  •- 

u  a. 


a 

•s 
o 

9 

8 


in 


8  CO 
o.  u 

(A  O 


"3       !§■ 

>      a.  a. 


an 


oa 

.E  ea 

•o  a.      .S 

^  9      £ 

.E  ea 


i    I 


lei    I 
J8<£1 


e 

u 

o. 

ea 
O. 

(A 
U 

z 


9 

ea 

e 


■*"      ;s       ea 
1-       S       c 


ea 

c 


o 
ea 


a.      .<s 


Z  ft- 

£  1 

_      o  fio 

M             O  k 

S       CQ  I 

3           V>  X 

a.      w  O 


I  I 

a.      ffi 


3 
a. 

ea      3 

I      I 
•I      I 


Q 


.0 

£ 

3 
7. 

B 

CA 


3 

s 


9     ± 


I 

o 


e 
C 
a. 


w 


w 

E 

J 


ea 

e 
«^ 
c 

£ 
(J 


e 

£ 

'3 
8- 

u 

X 

W 


1 

u 
u 

0 

z 

ea 

ea 

B 

e 

? 

e 

e 

£ 

£ 

■a 

c 

£ 

g 

g 

E 
E 

E 

(^ 

6 

0 
u 

rM 


w 

■M 

rM 

MM 

rM 

r»^ 

f»> 

^ 

r~ 

f^ 

r« 

ri 

fM 

CM 

CM 

CM 

r»      r» 
rM       rM 


17402 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


c    .S 

a   .s 


e 

u 

'5 


e 


a. 

a 

Q 


•c 

CL 

"3 


E 

(3 

«> 

•s 
o 


£ 


3 

1 


.5       a.      S      ^ 


s    s. 


-a 


E 

E 
o 
O 


I  s 


E 
E 
o 
U 


2 

z 


•I    £ 


e 


•c 
a. 


"a 
I 

E 
E 
o 
U 


s.    s 

BO 

c 


00         c 

E      £ 


,o      e      .a 


CO 

o 


3 
> 

c 

o 
"a 
■g 

w 

E 

E 
o 
U 


eo 

o 

X 

"S 

a 

o 

E 

E 
o 
U 


60        ^^         "O 

c       00      c 

'5      .E      *5n 


0. 

e 
'S 

ha 

u 

E 
E 
o 
U 


•c 
o. 

"3 

s 

i> 

E 
E 
o 
U 


I 

J 


o 


i    I    S    3 
=    .s    «§    I 


w 

s 

00 

a 


J  1 

OQ       H 


§ 


s 

1 1 

^  i 

1  ^ 

eu  a. 


r*      * 


O        —        «N        »»>        0>        — 


»^ 

en 

O 

m 

f»» 

^^ 

«N 

«N 

<S 

IN 

<S 

^M 

«n 

«n 

•n 

r»i 

«*> 

ir» 

o       — 


f>4 


o» 

ee 

MM 

r< 

«N 

^" 

MM 

»N 

(N 

«M 

MM 

MM 

MM 

(^ 

»n 

m 

*n 

r^ 

Ol 

«s 

«N 

<N 

r* 

m 

r»> 

f*> 

»»> 

ro 

I 


a. 

w 


U 


00 

e 

£ 

00 

O 


a 

u 

E 
E 
o 
U 


o 


CO 

<£ 

i 


t 

00 

c 


1 

U 

00 

G 


u 

00 


an  VI 

I  I  I 


00 

c 


00 

e 


M 


8 

> 


t2 


00     o       00      &       8      U      CO 
.E      <-      .S      O      ,?       00     S 


u 

o 

00 


8 


I 

ml 

-   8 

u 


J2 
I 
8 


o 
00 


u 


8 

» 


00 

e 

£ 

c 


o 
00 


o 

"8 

o 

oi 

■o 

s 

00 


if  . 

J  .1 

I  I 

CO  Jd 


00 

c 

e 


I 
«> 

a 

00 

e 

E 

CL 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


S 


17403 


e 

•c 
3 


s 


00 

e 


o     a 

I  I 

<      £ 


00 

e 
*c 

3 
3 

i 

e 
w 

E 
00 

£ 

s 


00 

c 
•c 

3 
*^ 
u 

<B 

(S 

3 

i 

j< 

00 

e 


r      I 


e 
'C 


I 

I 
1 


E 
w 

jC 

O 

8 
S 


I  i 

O 


00 

c 
•c 

3 


c 


S 

E 


«  - 

3 

s 

s  _ 

c  «-> 

*»  M 

I  = 

1  I 

^  CO 


s     S 


o       = 

£    < 


3 

s 


u 

ec 

s 


m 

M 

I 

£ 


3 

i 


00 

B 

x 

3 

I    s 

S      £ 

J    i 

I    ^ 

o     .a 

Z      o 

!•  5 


-           00  J 

I      ^  1 

:!       S  § 

u.      -3  •= 

w     .2  5 

1     I  - 

o 
CO 

i 


o 


o 

|3 

T* 
u 

B 
O 
Z 


"3 


I 


u 


00 

c 
•c 

3 
3 

i 


e 

■ 

Q. 


00 

,c 

3 
3 

5 

8 


JO 
3 


£         m 


a         ~ 


_  O 


I  I 


>    ^ 


S.     2 

00     <S 

e 
•c 

3 


3 

s 


?  ±  s 


s 


5 

2 


s       o 


OL  J^ 


(S       cS 


MM  fS 

m       ao 


«N 


fS 

MM 

MM 

00 

^m 

«N 

*^ 

(N 

^^ 

(N 

^ 

M* 

»»> 

ee 

MM 

IN 

IN 

MS 

f) 

MM 

MM 

«s 

<N 

IN 

IN 

^ 

^ 

•o 

^M 

v^ 

«r> 

•o 

•n 

•r> 

>n 

m 

Vt 

M 

O 

fM 

«s 

CM 

CM 

(N 

<N 

<N 

CN 

»»> 

f^ 

»»» 

»»> 

r^ 

«*> 

r»» 

m 

m 

«*» 

IN 


IN 


IN         CN 


—         IN 
«N 


00^ 

o. 

! 


8 

J 

u 

S 

J 

IS 

< 


o 


1 

3 


Q 


O 

s 

B 


J 

a 
> 

s 

z 


S  B 


<      J5 


i 

2P 
o 

B 


^ 


.8  1 

a.  u 


i2 
u 


i 

E 

s 


JO 

3 
Of 

u       .a 

•—  M 

5      2 

I  5 


o 

TJ 

U 

Q. 

8 

X 

U 

e 

£ 
u 

s 
gp 
o 

u 

E 

s 


3 
1 

a. 


o 
OQ 

■o 

s 


E 
O 


■s 


§ 


3 
CO 


2       o 
o       eo 


1 


o 

I 


M  3 

8     «« 

I  I 


e 


8     Ji     .> 

c     £     > 


M 

3 
CO 


8     " 
S    > 


o 

B 

oo 


S  S 

B  .S 

ff  > 

•S  ■ 


e  I  I 


in 

O 


8 

X 

u 

u 

3 

a. 


u 


SS> 


is 

w 

6 


a. 


1      ^ 


m 
'u 

CO 

o. 
«> 
u 

X 


2     :£ 


5 

CO 

s 


£ 


.y     §  •- 

■Jo  ^^ 

£     S. 

CD  CO  M 


1 


IN 

ee 


IN 


00 
IN 


w 

IN 


<§D 

IN 

«*> 

* 

f^ 

^ 

vi 

<o 

MM 

IN 

IN 

£J 

IN 

r^ 

tn 

«»> 

00 

oe 

•^ 

00 

00 

00 

ee 

00 

00 

IN 

IN 

IN 

IN 

CM 

IN 

IN 

IN 

IN 

17404 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  J  Notices 


e 


M 

e 

e       3 

i    I 


c 
u 

w 

a 


c 
o 


I  ^ 

ii  a. 

._  (S 

O  o 


I    5 


I  J 

eo  U 

i  I 

i  S 

<2  o 


eo 


M        ^ 


3 

S 


eo 

e 
•c 
2       c 


3 

i 

« 
e 

w 

CL 


00 

£ 

s 

u 
u 

1 

.eo 


3 
3 

s 


■8 


■o 

s 

u 


U 


CO 

e 


3 

5 

ee 
u 

1 


a. 


00 
*C 

3 
^* 
U 
OB 

3 
§ 

o 

8 

< 


00 


3 

s 


3 
C 


00 

*u 

3 
«^ 

.M 

3 

s 
& 

N 

r 

u. 

V) 


00 

c 

•c 

3 

I 

3 

e 
cs 


t: 


—f  flO  o  e         tS  %? 


o 
< 


w 

00 

o 


3 

S 

.rl 

c       i> 

3  f 

I  - 

"s     s 
S     2 

o      h. 
■I    S 


2^5 


t 

w 

b. 


u 


00 

e 
•C 
2 

u 

3 

s 


«N  —  —  0» 

<o  >o  «n  — 

«r>  •n  lo  in 

cs  r*  «N  ts 

•^  r»(  f*i  r^ 


—  m  0> 

«r>  VI  J^ 

CJ  <N  n 

»n  m  »n 


00 

—       eo 


«N 


<ri        \r\        <r%        <r, 
r<  «S  <M  IN 

r^        f\        t*%        r^ 


<^  —  <>i  ^ 

^  —  ^  _  (S  <N 

—  <*J  <«^  f»i  r^  m 

*f;  <r»  <n  «o  m  lo 

2}  <N  *^  <^  <^  <V 

»»)  »n  f*>  ro  »n  »*> 


b. 

e 

& 

< 

1.1 

n 


Vi 


9 


tf  I 


o 
U 

a 

E 

I 


E 
S 

< 


£ 

i 


c      — 
■5      J 


O 

e 


S  «  .2  •§  J 

8?  -y  (5  ^  i 

2  3  i  <  g 

.2  Q.  ■£  >>  o 

«  <  O  ~  ^ 


bJ 


u 

O 


^ 

Z 

•r 

.1 

6 

■g 

>, 

3 

•2 

c 

J3 

jSj 

c 

O 

3 
U 

s 

00 

< 

b. 

o 

•o 

•o 

3 

b. 

J^ 

s 

s 

o 

uf 

tf) 

n 

c 

fj 

w 

« 

u 

^ 

H 

■o 

i 

8- 

o 

t! 

u 

« 

8 

j: 

s 

u 

■o 

/. 

o. 

b. 

(L 

< 

ee 


*^ 

«.■ 

•rt 

«n 

vO 

« 

00 

oe 

eo 

«M 

CM 

«M 

«»1 

•* 

<r> 

On 

^^ 

r»- 

r~ 

t~ 

r^ 

9> 

oe 

00 

00 

eo 

eo 

«N 

<N 

<N 

«s 

ri 

Federal  Register  /  Vol  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17405 


00 

e 

'5 

3 

s 

(A 


>       00 

J      f 

a. 

X 

u 


00 

e 
•C 


s 

c 


x 

3 


s 

(J 

CD 

c 


I   I 


5 


w 

E 
J 

s 

u 

CL 


e 
•C 

3 


I 

8 

ffl 

S 

a 

3 

i 

00 

e 

I 

73 


o 


S 


so 

e 


8 

M 

CO       E 

«.  3 

•5       « 

.c       o 

o-      is 

<     £ 


00 

e 


3 

s 

3 

1 


s 


-  i 

.s    <s 

t  » 


E 

3  _ 

M  C 

S  2 

"i:  i 

i  s 

=  s 

<  H 


e 
•C 


I      I 


I  i 


u 

CO 

S 

M 


.V,       u.       S 


s  J 

£  0. 

S  i 

3  3 

ec  ee. 


i  I 

Q       eo 


•S        CO 


M        M        e 

u     u     Si 


w 

a 

o 


s 

1 


•c 


•c 


3 

1 

1 

«s 

3 

3 

s 

.^ 

00 

5 

a. 

e 

91 

•c 
1 

1 

"S. 

U 

w 

^ 

c 

^ 

3 

a 

b. 

a£ 

c:^ 

c 

b 

u 

« 

§ 

1 

c 

Of 

< 

C«  —  eo 
o>  o>  — 
•n  «r>  tr» 
«N  «N  <s 
mom 


^     S     2     IK     =     2 

"•^       —       •«       in       ^       ^ 
C!       —       CM       <N       «s       r>t 


9^       ■^       Zl       r*       9>       9> 


9>       eo  —       <s|       _ 

0>'       9*       —       «M       «M       o\ 


—      IS 

CM         «N 

m      »»> 


I 


.>  00 

S  .£ 

'S.  c 

>?  c 

ui  a. 


I 


CO 


< 

(2     £ 


Of 

I    i 

o      g 


3 

00     .S 

1 1 


a 

o 

9 

o 

eo 

u,      .E 

^      ;s       •! 

es         «         U 

8-     8-    •§ 

<     <     J 


> 


00 

c 


o 
U 

9 


9 


ia 

«l^ 

S 

b. 


J 

a. 
•o 
9 

3 


00 

G 

75 

es 

9 

K 

o 
Z 

M 
I 

CL 

9 
3i 


s 

.2 


00 

_c 

7i 
u 
CO 

9 

00 

c 
IS 

OL 


a 

a 


I 
I 

3 

u 

■ 


9 
■8 

S 
5 
u 

•o 
u 

o 


3 

I 


u 

u 

z 

if 

u 

3 
1 

a. 


of 

■8 

eS 

a 
b. 


<e 
b. 

s 
I 

3 
Of 


-c 

> 

o 


e 


s 

Of 


£    5 


«N 

m 

«n 

9> 

£ 

Ot 

w> 

o> 

00 

eo 

00 

eo 

<s 

CM 

*N 

*s 

—         —         «N 


CM 


«N 


5     S 


m 

o 


s 


9v 


17406 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


.s 

? 

1 

y 

e 

g 

,,^ 

a. 

f 

2 

a 

s 

t 

s 

1 

1 

JS 

1 

1 
s 

00 

g 

E 

1 

i 

e 

B 

1 

ppoitcd  Plastics 
iftcturing 

a 

a 

a. 

a. 

U 

3 

1 

S 

M 

g 

S 

a 

=>:^ 

D 

-) 

a. 

a. 

s 


o 
a. 


f  r 


ill 


M  C 

S.     i 


a 

s 

1 

a. 


o 
u. 
u 

e 


o 

06 

e 
e 

E 
o 
U 

E 
o 


3 

s 

.s 

u. 

eo 
c 
io 

E 

3 

8 

I 

a. 


§     I 

I     ^ 

3 

s 


00 

e 


in 
_  \> 
e  (= 
£      S 


0.      -^ 

s 

£ 
u 

I 

a. 


I 

■8 

c 

g. 

& 

3 


&         « 


3 

s 


3 


e 

I 

c 

(H 

s 

so 

.c 

°e 

s 

u 


S  I 

I  - 

'3  U 

O  •£ 

%  3 


—  r*       »^ 


2  !2     ■*     2J     * 

^  O        vO        v%        tc 

2*  M         CS         «M         «N 


^       S       — 


CT>  ^  ©>  M  Csl  <>| 


CM       m       — 
m      »o       •»» 


CO 

c 
I 
8 

I 

a. 

•8 

c 

I 


c 
3 


f 
I  1 


£ 
8 

I 
£ 


a. 
u 

a 

£ 


s 
o 
a 

a 

£ 


S 
u 

3 

"8 


a 

a. 


19 


o 
u. 
u 

c 

ti 

o 
a. 


0-       •> 

3 


00 

c 

•5 

e 

3 

E 
o 
U 


3 

u 


X 

£ 

00 

e 
IS 

E 


I 

a. 


s 
£ 

£ 


e 

3 

3 


U         ■-         JS 


c 


I  I 

I  I 

s  s 

00  U 

I  ^ 

a  vi 

^  I 

8  § 

^  CO 


^  I  1 

I  I  I  I 


I 


3 
O 

X 


■s  I 


u 

X 


l2 

§ 

s 

s 

1 

M 

u. 

B 

-s 

•> 

1   ) 

z 

^ 

8 


S       oe 

o 


o      o 


00 

o 


s 


® 


5 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17407 


■o 

i 

■o 
eo      § 

.S      X 


eo 
00     .E 

^      3 

3  U 

^^  09 

u       d 

'I    i    g 

a     S     2 
S      c      ^ 

S  3 


s 

s 


E 
o 


u 
u 

X 

u 

o 
o 

o 


O  C 

u  > 

■S  « 

O  O 


u 

eo 
<o 
eo 

3 


§ 

QO 

I  loo 

c  n  ,a 

o  c  <— 

E  Si 

o  i:  a 


eo 

*c 

3 

IS 

3 

i 


o 

u 

<5 
u 

w 

JC 

o 
< 


3 
§ 

J 
o 


eo 

e 
•C 

3 

i 

<s 

3 
§ 


o 

■o 

s 

M 

a 
o 

B 
> 

O 

ea 

•a 
e 


c 

(0 

u 

E       "o 

U      £ 

a    ^ 
o    6 


o 


S    £ 


o 
w 

■3 

eo 

e 
•C 

3 


eo 

_B 
'C 

3 

(S 

3 

5 

u 


J  - 

3  'C 

g      5 


S 

2 


«>     r; 


p 


5 
So 

B 

CO 


eo 

B 


H       •= 


•o 


ea 


u 


3 

c 
es 

o 
u 

w 


eo 

B 

•c 

3 

I 

3 

s 

3 
I 

u 
e 

3 
u 

2 


1 

a. 

V 

C 
o 
a. 

a 

» 

B 


^  eo 
.E  B 
.c  'C 

U   = 

3   <2 

>  5 


u 

3 
1 

a. 
w 

s 

i. 

o 

g 

B 


I         I 


51 

in    u 
3  £ 

11 


00 

c 

•c 


3 
B 


D.         " 

Q. 

3 
CO 


I 


u 


o 
a. 


.E  5 
1b  'C 

0  2 

3     « 
&     3 

1  § 


—         ^ 


On  0\ 


***         *^         f*>         f*>         <*\ 


r^        — 


O        ro        en 


«N 


g        —        »->        M        <r>  —        fvi 

ri       rn   •»«»>       «n       m       m       m       m  m 


O 

2 


■§  2 

aJ  -o 

o.  a 

U  o 

X  > 

U)  o 


u 


§"       S       efi 
%t  3 


E 
eg 

M 

eo 

CO 


B 

u 

E 

I 

Ou 
u 
u 

X 
UJ 


g   ^ 
s 

X 

M 

"b 
u 

E 

o 


5 

s 


73 

JO  2 

U     3 

a.  a. 


O 

u 

Z 


o 


es 


B 

s 

1/1  B 

iS       (J 
O       Z, 

eS  « 

c    o 


u 
u 
2 

§      I 

I  § 


J 

o 

s 
i 

o 

ffi 

g 


£    5 


5" 


«> 

u 

•o 

es 

u 

E 

2 

e 

M 

u 

3 

•a 

^ 

S 

•o 

a: 

— 

B 

§ 

<5 

jtf 

a 

E 

u 

W 

u 

o 

U 

03 

§ 

U. 

■o 

s 


6 


w 


u 

u 

z 


u 

3 
O 

a. 


o 

g 


3 
X 

£ 
eo 

B 

j5 

E 


es 

a 

•a 
g 
eo 


a.  s 


^    ..S     ^ 


e 

3 

5 


"c 

< 

B 


•a 
g 
_o 

.c 
<« 
H 
es 
B 


3 
O 
li 


8 

< 

6 
W 

u 

i2 

g 


g 

J 


UJ 


g 


V3 


es 


u 

_B 

!s 

u 

ii 

o 
a. 


U 

u 

2 

u 

3 
I 

w 

s 
o 
a. 


OS        —        —        — 
'S'       «n       >0       l~- 


® 


»       _       — 

0>         —         CM 
—         <N         CM 


o>       — 
eN        en 


«M 

en 

<rt 

0> 

^a 

IS 

en 

? 

On 

«r> 

«A 

m 

f\ 

« 

vO 

« 

>o 

«N 

fM 

fM 

«N 

(N 

es 

(N 

«n 

rn 

«n 

m 

en 

«n 

en 

en 

en 

•c 

3 


<^ 


a* 
c 
•C 

3 

I 

3 
C 
M 

2 

£ 
u 
u 

w 

u 

c 
e 
U 


S 


S 

CL 
w 
u 
u 

c 
o 
O 

W 

•s 
o 


e 
•c 


^   I 


S    OS 


3 

s 

u 

e 
o 
U 


u 

of 


c 

■c 


s 

u 

E 


3 


E 

3 

a 


e 


3    <S 

i 

2 


S 

2 


,S  ? 


o 

c 
o 

«5 

■o 

s 

w 

c 
o 


3 

u 


oa 


'2  ^ 

S  i 

S  2 

I  1 

I  .? 

o  I 


c  u 

=  .S 

3  =: 

I  i 

E  § 

W5 


•g    s 


3 

8 

I 

CD   73 

^  I 

2   O 
o   =  O 
2   <£: 


3 

2 
i 

s 


3 

ao   u 

<a 

3 
C 

2   § 


2 


S   i 


§    -5 


o 

■a 
e 

3 

& 

a 


u 

—   >» 

<9    eg 


c 
o 

Z 


m  »  (S  —  cs 

C>  «n  »n  ^  ^ 

t*  !»■  1^  i~  r» 

«N  IN  <N  <N  JS 

f*>  f^  f*  f^  fw^ 


<N   r» 
m       IN 


ON 

>©   r- 

n    IN 


M  rn  w% 

§;  §j  2 

r~  r^  t^ 

IN  IN  IN 


•X   B.   ji 
•S   ?   S 


s 

cc 

w 

s 


u 


g 


I  e 


2 


f 

1   S 


£ 


o 
O 


a. 

i 

u 

e 
o 
O 

6 


s 

c 
o 

u 

*> 

X 


IS 

o 


2 
•a*  « 


3 

1 

CL 

E 


s 

u 

3 


< 


Si 


a 

o 

3 

■8 


S  ^ 


I 


3 

s 


■2  3 


a. 

e 


s^ 


a  a  ^    i 

"  -  'e  2 

^  —  >«  S   2 

g  S  g  i    ^ 

2  2  z  z 


® 


?:  P 


IN 


St 


® 

^ 

« 

0^ 

?: 

IN 

IN 

IN 

IN 

Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


17409 


ao 

e 
•C 

9 


<S 


O 
< 


2 

s 

B 
p 


2 
n 

3 
1 


§ 
w 

u 


ii 


S     g  8- 


U 


c«  sT- 


00 

c 

i 

e 

Q 

a 

55 


3 

i 

2 

V3 


^         Z         & 


•o 


sa    5 


o 


o 
U 


«         , 1 

t     Z.     IL     t 


8 

5 

B 

8 


V) 

u 

•c 

"O 
E 
3 

£ 

B 
P 


1     I 

u.      — 

B  U 


B 

.2 
u 

3 
I 

E 

3 
E 

E 
_3 

< 


,B 
°E 
(= 
U 

e< 

■g 

<g 

as 

B   „-v 

is  E 

W     3 

E.S 

&.  s 


OS  — 


IN  00 

IN  — 

(N  \e 

—  IN 


m 


«»> 


Js     —     —     —     £JI2~*^^ 

(N(Nvtm«r>«^?r^? 
i^f*^mi*>f*jfnfnmm 


I 


M 

B 
U 

> 

O 
w 

c5 

ao 

B 


E 


2  ^ 

1  I 

.E  O 

I  e 

>  ao 

u  - 


8 

Q. 

u 
o 

.   X 

u 
=-         a     -      «f 


u 
u 

ts 

E 

3 

bu 


•12 
11 


»  _. 

^%  O 

«  z 

B  (A 

—  E 

^  it 

O  > 

Z  O 

='  I 

u 


> 

o 

o 

o 
U 


X 

u 


u 

a 

1 
Ou 

-a 

u 
.2       >» 

1  I 
i  i 

2     I 


§> 


B 

o 
2 


Vi 

T3 


(S 
Z 

Si 

s 

BO 

E 

i 

e 


c 
o 


2 

o 
Z 


1^ 

W  .B 

p.  c. 


CO 

S 


V3 


■o 


z^ 


o 


w 

•c 


3 
O 


?  I         I 

8      " 


i      8     !«     1     .? 


•E  -g 

S  p  u 

§  «*■  Z 

H    ..-5     £  s  t- 

3       Q       -  ts  "g 

£  ^  § 

i  I  ± 

8      I"    I  5  8 

V}         O         2  V>  V3 


£ 


1 

2 

2 

g 

f0^ 

5 

3 

m 

) 

1 

I 

1 

g 

%• 

§ 

Z 

o 

z 

p 

"5 

E 

•s 

a« 

ao 

E 

3 
B 

S'e 

'e 

B 

E 

'^  B 

c 

C 

3 

c  -£ 

cc 

■o 

B 
« 

ao 

_E 

< 

o 

g 

1 

,5  E 

•9 

s 

ao 

,B 

e« 

ft. 

"cS 

1 

E 

E 

ft 

•c 

•c 

C  X 

s 

Qu 

a. 

a.  u 

M 

® 


l*> 
l*» 


(D 


<3> 


sc      r^       » 

—         —         <N 

f^       f^       f^ 


—      ^      o^ 


f^        r^        fn 
f^        f^        f^ 


(D 


Federal  Regider  /  Vol.  62,  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


17411 


s 

I 

I 

o 


S     J 

< 
•a 

s 


c 

S 
O 


,e 

1 

E 

3 
C 

1 


o 
O 

Q. 

u 


^  if 

5    z  S 


I 


o 
E 

3 

e 
E 

3 


&     .5      r? 


e 

S 
Q 

5 

M 

1 

E 

3 
C 

E 

3 


O 

f 
I 


i 


o 
U 


1 


&   re. 


o. 
o 
U 


00 

G 

'■B 
E 

w 

■o 

s 


ao 

c 


3 
C 
CS 

2 

JO 

■8 

u 

o 

*^ 
a. 

O 

in 


eo 

e 
°C 

3 

I 

3 

i 
5 

c 
o 


E 
E 
o 
U 


e 
I 

V 

u 

Q 

E 

3 

e 
E 

3 


Q 


c 
E 

_3 
< 

V) 

§ 

•a 

c 
o 

2 


-=        >» 


T9 

e 

3 

E 

3 
B 

1 


I 


3 
O 

8      S 

§     ^ 
£     § 

^    I 

U      O 


eo 

_c 

H 

8 

z 

1 

w 

2 


¥ 

3 
C 

E 

_3 

< 

O 
OO 

e 

J 

< 
•o 

c 
es 

eo 


§•  I 


1 
s 


E 

C/3 


c 
p 


00      ^ 

c      .E 


^      — 
.E     .si 


00 


3 

5 

2 


w 

Ci 

00 


*>    3 

OS  -^ 


oo      eo^n 


-       Eg. 


E 


T3 
C 
O 

u 
u 


s 

oS 

c 
'n 

1 

c 

< 

00 

e 


o 
a. 


00 

c 


>>  o        >T       rs 

P 


a.  •£ 

I  I 


3 

^    ^    a. 

eo       M       3 
.E       §       00 

2      8c 

I    I    i 


III    11 


O      u 


3 

g 

S 

u 

2 
u 


o 
U 

s 

u 


w 

00 

i 
S 


u. 

s 

3 


00 

e 
•C 

3 


5 

ca 

i 

X 
§ 
■§ 

s 

eg 
CA 


S        I 


§ 
t 

c 

■3 

c 
o 
U 


u 


£ 

i 

■3 

> 

u 

■s 
o 


3 

S 

X 


I 

s 

s 

c/3 

a 

V 

s 

c 
o 

ha 

i 

V 


c 


B 

•c 

3 
«^ 

3 

I 

E 
■o 

s 

00 

e 

•2 
LZ 


E 


2 

3 

s 


I 

•8 
S 


o 


§ 
u 

s 

u 

D. 
u 
u 

M 

o 


3 

I 

3 

§ 


5      c 


u 

•5  a. 

.E  ij 
«  E 
X  u. 


OS 


—       —       —       » 


»>  M         — 

—      ts      o» 

r*»         •*         •» 


—       o< 

<>l  CM 

0>         OS 


«s 

V 

«n 

ee 

^ 

p< 

M 

«M 

«N 

MM 

«n 

«n 

«n 

<n 

00 

"* 

^ 

"" 

<N 

—  V       m 

—  —       «s 


00  m       —  »  _  CS 

—  —        f^  r»»  —  — 

>0  oe       ^  ^  <N  <N 

«N  JN          CM  «N  «N  r* 

f*^  f^         **^  fn  f*>  1*^ 

»n  «*)«•>  f^  «»>  t»> 


8: 


E 

3 

E 

3 


i: 

o 

u 


E 
3 


o 
u. 


s  i 


00 

e 

i 

c 
o 

00 

,c 


a. 

E 
3 
e 

E 

3 


3 

£ 
■8 

X 

u 

E 
3 
c 

1 


U 

u 

2 


O 

■o 

s 


E 
3 
e 

E 
3 


2 

2 


g 

•a 

c 
o 
Z 


o  t 

•a  E       o 


11 


=       e 
o 


^S 


M 


00 

e 

e 
o 

e 


^  JL 


■o 

9 

00 


5  »* 

Q  o 

00  .        c 

1^  I 


e 
o 

K 

a. 
o 


B 

E 

.3 
< 

ha 

iL 

D. 
O 

u 

X 

U 
e« 

c 

i 

e 

Q 


s 
O 


3 


a 
U 
u 


s     < 


§ 


^ 


00 

B 


I    I     S 


a 

o 
i5 

E 

3 
B 

1 

3 


u 
o 


3 
P 


o 


u 

•c 

B 
3 
O 


Z      <      O 


o. 

c3 
s 

E 
3 

B 

E 
3 

< 


8 

X 

u 
»r 

u 

*C 

•o 

B 
3 
O 

u. 


o 

t 

e 
o 
Z 


1 


§ 


r.      «      » 


b. 


8 

X 

I 


z 
if 

3 
I 

a. 

3 
u 

E 

£ 


■s 

I  - 

fiu  w 

«'  1 

1  «2 

O  B 

.  3 


£         < 


u 
u 
u 

a. 
u 

:i 

bu 

iS 
w 

» 

£ 


o 
U 


I 

(Z 


c 
o 

Z 


a. 
a 


in 
CO 


z 


B 

o 
Z 


C/} 

■o 
u 

(0 
B 


in 

s 

w 

2 


J3 


I 

M 

E 
I 

ffi 
00 

B 


^  i 

2     u 


1 

S 

f 

I 

u 

00 

s  a 

s  s 

XX 


I 

s 

X 


s 

T3 


o 

u 

z 


1  § 


aw 

3   u 


C/) 


X 


o 
Z 

:2     x5 


1 


S 

CO 

"3 

2 


u 


•a 


s 
3 

X 

iZ 

00 
B 

!£ 

E 


1 


s 

00 

c 
s 
tZ 


3 

X     M 

eoetf 

Ji 

CL   CO 


OS  ^ 

&  5 

I  1 

S  00 

^  *l« 


B         ^ 


u 


r^        en 


so 


<s> 


® 


S    S     2     S     S     S    8; 

rj       fj        f^        m        fn        n       f»» 
'^       «*>        f*»        #*s        f*^        fn        fv 


® 

Os 
CM 


174^2 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


M  S 

•s  Z 

I  B 

9  "i 

z  s 

^  1 

1  I 


e 

3 
U 

I 


i 
o 

e 


O  a- 


5    ^ 


■S 


a 

w 


3 

s 

o 


w 


s 


a 
at 

> 


S 


1  ^:; 
z    <  s 


e 

•c 

3 
3 

9 


JS 
Vi 


c 

■c 


3 

9 

» 

e 

§ 

u 


I    2 


C 

•c 

3 


3 

9 

•« 

o 

2 


E 

O 


M 

,e 
'C 

3 

3 
§ 

c 
u 

c 

s. 

E 
o 
U 

■o 

9 

as 


t;       3 
JE     m 

1     ^ 


u 


CL 


ao 


o 
U. 

o 
u 

E 
o 


1  I  I 


?    s 


u 
5 


i 
o 
■o 
c 


5    ^ 

u        _ 

"2      «* 


c 


E 
O 


B 

-c 
3 

3 

?     9 

3  h 


3 


U 

3 


0. 

"8 
E 

3 
(- 

e 
o 


I 


1      -2      .? 


9 

If 

> 

u 

ha 

3 
Z 
J- 

o 
CO 


CO 

c 

■ff 

o 
u. 


8P 

o 
u. 

TJ 

M  3 

1  ^ 

e  c 
o  o 
^       Z 


—  —  <M  — 

m  «  V  « 

IN  M  rM  fo 

•*^  c^  f^  f^ 


r>«      a«      r^      — 
r4      (^       (N       — 


^  <N  —  »»>  — 

—  —  CM  «M  n 

"™  f^  f4  <*\  ^ 

M  <N  IN  <N  «S 


M  —  rs 

<N  —  — 

r»  —  — 

«N  (N  «N 

r^  r^  r^ 

f*^  f*%  c*> 


2 
u 

u 

9 


S 

a« 


z     9 


u 

M 
UJ 


a     9 


a. 

"8 

3 


o      c 


IS 

o 

CO 


ea      .S 

8      u 


> 
I 

n 

e 

ffi 

a 

u 


■s 

o 

S 
u 

a 

e 
u 

i 

E 
O 

9 
e 

3 


< 


8. 

E 

a 

9 

M 
SO 

c 


CO 

:3 

"8 

3 


o 
u 

e     I 


a. 


i 

Vi 
1/1 

3 

8 
I 

w 


a 

E 
o 

3 

o 


1 


i 

u 

e 
o 
U 

•o 

9 


ia 
ao 

"8 

I 

JO 

a 
(I. 


e 

a 

3 

u 


00 

U 

a 

a. 


1 

a. 

V 

e 
jE 


I 

ii 

u 


E? 

.-  o 
u. 


2        "^ 
.        S 

a 


111 


ea 
c 

'So 

o 


B 


5 


i 


f 

? 


—  «N  P<  f»> 

<n       <n       >o       ^ 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17413 


Ui 


w 

> 


•c 

3 


3 

9 

o 

u 
9 


2      » 


B 


iS 

3 

I 

E 

3 

c; 

o 
u 

B.  B 

u       a. 
u       5 

^       Vi 

w       3 

f         w 


00 

B 

•c 

3 
3 

9 

■o 

B 
0. 


I 

1 


1 

< 

B 


£ 


B 


I  s 

.^      8 


I  »  ? 


-c 

3 

I 

3 

9 


> 
e 
Z 

9 

£« 

u 

*^ 

w 

E 


s.    & 


-c 

3 

9 


•5    S 


u 

E 

3 

ti! 

o 
U 


u 

X 

u 


eo 

B 

•c 


a     u 


9 

2 


'    I 

■8 


■o 

9 

S         u         u 

O       >      -i 
O      ^      vi 


3 

9 

S 

•c 

S 

< 
9 

o 
u 

9 

B 

■s 
o 
b 

5 


eo 

B 

•c 

3 


9 


> 


B 

-c 


3 

9 

eo 

B 

e 

« 

o 


I 

3 

9 

S 

I      ^ 

■      s 

^      8 

i  -^ 


•1       « 

3  W 


J=      u. 


M 


^         — 

c^       cN 
r»»       en 


<N 
CN 


^    s; 


n 
m 


00 


<s  f^  ^  <r>  —  fs  — 

^  9^  ^  ^  ^  ^  ^ 

<>•  «N  (N  CM  CM  «M  CM 

m  f»>  f*>  m  »»>  r^  «*» 

•*!  f*\  r^  f*l  m  fH  fn 


o 
E 

Q 


U 

u 

O        eo 

9     I 
I    I 


<n 

B 

'5 

u 

eo 

B 


Vi 


IS 


B 
W 


eo 

B 

'Jd 

O 
O 

O 


B 
W 

^'5 

a? 

z  2 

eo  8 

5     M 

-I 

li 


■o 

9 


c 
a 


eo 

b  B 

«2  N 

I  = 

a-  < 

1  ? 

a  1b 


eo 

B 


a    *: 

3        eo 

B 


I     I 


o 
u 

z 

8 
E 

w 
Vi 

•o 
u 

< 

■o 

9 

eo 


^    i 

3       .2 


o 

u 


eo 

B 


«o 

B 


u        u 

9     9 

eo       eo 


>        M       3 


o.S« 


B 

u 

eo 


*  g     I     Ji     iJ     K 


eo 

,B 

le 
u 

U 

9 

eo 

> 

s 

eo 

e 
U 


iS 

u 

E 

u 

CO 

•o 
u 

< 

•a 

9 

eo 


§       I 


iZ 

9^ 


i*    i*     !     ^ 


> 
e 

eo 

B 

u 

e& 


.2      5 


f 


3 

I  ^. 

i  I 

^  i 

c«  < 


E 


• 

1 

3 
CA 

^ 

£ 

(J 

9 

c 

z 

St 

fli 

& 

1 

X 

9 

z 

(A 

.f 

1 

8. 

8 

< 

s 

1 

> 
o 

1 

3 

bu 

£ 

OU 

1 

9 

u 
u 

■c 

3 
1 

_B 

1 

a. 

1 

S 

> 

2 

«      2 


On 
SO 


CM        r»i        *        ^        — 
00         00         00         OO         9^ 


t^       9^       m       ^^       f^ 


CM         m  ^ 

»  »         » 


17414 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


go 

e 
•C 
5 

s 

ee 
_c 
'SI 

o. 

V) 


I 

9 

I  I 

§  I 

<s       ft 


s 

2 


c 

s 


u 

3 

I 

a. 

«) 
u 

x 


s 


E 

3 


< 

"8 


I 


•S      c 


c 


2L 


o 
U 


.e 

3 
3 

5 

u 


a. 
■o 

s 

> 


1  1 


£ 

u 

00 

E 

3 

-c 

ia 

(2 

3 

1 

s 

w 

^ 

u 

£ 

E 

w 

o. 

> 

3 

3 

2" 

o 

W 

J 

e 

tf 

g* 

x: 

u 

5 

^ 

< 

1 

I 


IN 

•N 
IS 


«N 


«r>  r»  o>  »        . 

C*  —  Tt  ^  5  "" 

r«-  ot  <s  <N  <N 

r*^  f^  f**  f^  f*>  


s; 


w>       — 

On         >0 
IN         »»> 


»  oe 

On  — 

<»»  rt 

in  f*> 


CO 


U 
1 


u 

u 

X 

u 


CO 

w 


CO 


.S       .o 


o 

s 


^   ^ 


if 


i  » 

<  D 

•O    M> 

if 

5  u 

.3£ 


so 


c 
o 
O 

5 
u. 

■o 

a 

"5 


i) 

2 


s 

21 

CL 


o 

U 

z 
a 

u 

3 

I 


"8 


3 

1 

3 


«0 


S 
u 

u 

» 

O 


1    I 


w 

K 

o 

CO 

1 

o 


3 
Id 

> 

"O 

s 

CO 


SI 

o 
u 

< 
"S 

u 

2 


I 


a. 
a 
o 
2 

o 

8 

IE 
a. 

s 


w 

e 


u 

s 

■o 
>« 


U 

u 

Z 


«i       .2 


i^ 

ii 


CO 


e 
w 
O 


10 

3 
.O 

E 
o 

u 

•a 
E 


s 
u 


CO 


.  I 


e 
tii 


5  I  a  I 

_  S  ^-  5? 


3 

CO 

a. 

u 

u 
X 

U 


t    S; 


8; 


—      2 

5!        ^ 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


17415 


BO 

C 


;2 

3 

e 
ca 

s 

e 
u 

E 
& 

'5 

§ 

u 

e 


•C 
a 

J 

3 

O         /^ 

2      I 

_         u 

E      <2 

3  3 

^     I 


t3 
C 


c 
u 


E 
O 


u 

00 
T3 

UJ 


to 

s 

X 


3 


3 

5 

c 
u 

E 


3 
CP 

u 
«c 

n 

'?. 
u 

> 
c 
o 
U 
•o 

s 

o 
>» 

w 

> 
c 
o 
U 


«0 

e 
•C 

3 


3 

e 
cs 


00 

■o 
u 


c 

cs 


O 
/-^        c 

5  I 
I  1 

2      J 

U  v> 

<S       o 

i      X 

w 

c 

_     e 

2        eo 
CO         c 

.r  I 

=     e 


1 


00 

e 
•c 

3 
(J 
<S 

^   i 
i    2 

"5       E. 

a. 


i 


o 
ei 

2      ^ 
OS     o  3 


§  ^ 

O  eg 

5  g- 

c  c 

a  ii 


"^        eo 
S      .E 

E      2 
•^     I 

^    i 
a 

CO 

00 

c 
> 

o 

2 


u 

c 


2 
u 

a 


cs 
> 

u 


00 

c 

'C 
3 
«^ 

3 
C 

n 


c 
u 

E 

Q. 

'3 
o- 
u 

60 

c 

■>» 
w 

> 
c 
o 
U 

c 
es 

ha 
O 

> 

e 
o 
U 


jn 

ea 

«  «2 
V  t.  «> 

o    O.  O 
U    CL   eg 

X  :=   > 

tU  Cj  ju 

g  5  -2 


r^ 

IN 

IN 

<N 

IN 

CO 

IN 

On 

IN 

IN 

m 

r^ 

»»» 

f^ 

«*» 

»»> 

1 

M 


-       E  =  l 


U 

e 
a 


3     (S     ir 

m  "^    >» 
»   ti 

(S    a   o 

2  =  ^ 
s  £ 

U.  CO  < 


c« 

E 

E 
< 

ha 

CO        t 

g 

o 
U 


(A 
i> 

^^ 
CO 

00 

c 

o 
X 


§ 

X 


CO 

e 

o 

> 
U 


U. 

c 
es 

e 

o 

^   Q 


E  — 

ol    *> 

U.  CO 


/> 


u 

a 


E 
o 


T3 
C 
CS 


c 


i  I 


i  E 

e  .9- 

?     3 

J3t? 


■o 

S 

c 

"  -o 

"^  !J. 
u  9 

E  i 

o  2 

X  g- 

■o  o 

iz 
2  S 

S  u 


c 
u 


I 

*  1  * 

<8  M  IS 

U  O  U 


IN 

On 


a 

o 


w 

» 

o 
E 


u 

E 
c 


u 

c 

CB 


I         .1 

:^    1 
I    .1 

Z      xs 

c 

6 


e 
t> 

E 
a. 

'3 
w 
u 

u 

u 

e 

CS 

c 


cs 

2 

<j 
C 


O 

E 
o 
«-• 

3 
< 


CL 

k. 
O 

cs    « 
u  — 

< 


O 

VI     k. 

f  ^ 
u    u 

^  ^  »^ 

OS 


c 
u 

E 
9. 

'3 
cr 
U 


u 

cs 


e 
o 

u 

s 

c 
o 

u 


IN  —  IN  m 

m  IN  IN  IN 

—  ^  On  On 

1*^  *^  r*^  f*> 

1*^  f*^  f*l  f*i 

c^  ^^  r'^  c^ 


^^ 


u 

X 

U 
c   _. 

-S-  E 
3  .9- 
o"  3 

.E   u 

j=  .S 

|,2 

2  £     O 


E 
c. 

'3 
cr 
UJ 

■o 
c 
es 

o 

c 

cs 

2 

u 

iZ 


2 
»^ 

eo 

_c 

'> 

o 

2 

§ 


es 
> 
u 

U 


u        "» 

E       S 
o.      .!2 

a-      X 

eo       S 

c        g 

'>. 

> 
c 
o 
U 


o 

00 


i2 

o 

> 
c 
o 
U 


u 

> 

e 

H 

■o 
es 
u 

€ 

> 
O 


en 


® 

m  ■ 


CM 

»n 

^ 

V-l 

NO 

«»» 

»*> 

p^ 

i»> 

m 

V» 

«r> 

<o 

m 

m 

m 

f»> 

m 

m 

«»> 

17416 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17417 


w 

Is 

w 


a 

1 

H 

a 
el 

CO     u 


3   e 


s  I 

c        1« 


ii 

3 

& 

eg 

« 

>» 

u 

Jll 

(- 

^; 

3 

00 

£ 

i 

M 

2 

3 

u 

e 

a 

3 

c 

§ 

o 

U 

"q 

ao 


-    i 

2      I 


2      2       E 


:^      s 


u 


c 


a. 


O      2      2       = 


;f 

a 

(n 

L» 

3 

tt 

Q 

^ 

3 

S 

J 

(- 

2 

•o 

T» 

5 

o 

o 

2 

Q 

s 

"3 

is 

i> 

3 

^ 

e 

00      2 


2  3 

=  i 


(Q  • 

X      a. 


i 


•c 

3 


3 
g 

2 

e 
u 

E 
o. 

'3 
w 

U) 

•o 

s 

u 

c 

le 

2 


2 

00 


o 


3 

s 

2 

c 
o 

E 

Q. 

'5 
w 

oil 
_e 
*C 

o 

o 


I 


i 


H 

■S 
'5 

in 

3 


3 
JO 


S  .2 

BO  O 

.S  w 

-  i 


00 

e 


^  00 

£>  S 

O  3 

«  1 

2  I 

00  2 

J  b 

o  c 

2 

k.  — 

u  5 

f  X 

o  ^ 


1 

3 

5 

2 

-      ^ 


00 

e 


00 

e 

1 


s 


2 

M 

3 

•o 
V9      a. 


•c 

3 


3 

s 

2 

e 
t> 

E 
'3 

s 

^  I 
I  ? 

?    <£ 
I     1 


•c 

3 


s 

2 


? 

c 

^ 

«s 

00 

?? 

3 

c 

•c 

i 

2 

■c 

3 

it 

1 

3 

S 

2 

3 

3 
5 

? 

\\ 

?? 

g 

(_ 

*o. 

CO 

• 

Ji 

o 

flu 

o 

a 

■p 

o£ 

o 

ii 

1 

•n 

a. 

9 

E 

3 

-3 

w 

eu 

OQ 

< 

6 

s 

I 


00 

e 
•C 


^ 


c 

i  ^ 

t  i 

cJ  I 

.1  ^ 

B  s 

1  1 

a.  g 

<  JE 


3 
S 

2 

w 

e 

2 

00 

e 
i 


> 


X 

•      a     ■= 


3 


i 

U 

(/3 


00 

c 


S      3 

3 

s 

2 


> 

o 
9 
a 

E 


8 
I 


3 

e 


^ 


^      a.       « 


e 
■C 

3 

I 

3 

9 

2 

w 

3 


s    § 


2  ^  O*  M  r«>  r» 

£1  0«  m  —  ->  9v 

2  0«  '9  art  an  o« 

2  <N  <s  m  fn  (>| 

*?  f^  »n  r»)  <»»  rn 


»»    !« 


in 
ft 


>n 


«N  —  >0 

—  ^  — 

<N  0>  w-> 

<N  m  r^ 

m  r^  r^ 

n  n  r^ 


M  —  00  «N 

—  —  o» 

^  <0  <N 

<n  m  ro 


S^         CO 


m 


els 

c/}     9  u 

§C  00 
—   Si 
2      ■c<-> 

^     is 
o    .?  - 


5  -3^  - 

H  S  S.  a- 

c  -ox  ?» 

w  J5  S  2 

3  —   ^-'  « 


e 

u 

e 

'5 
g 

a 

o 


2' 


00 

c 
s 

3 

o 


8. 

00 

e 


o 
u. 


ii     ii 
2     2 


9 


9 

M 
00 


w 

V 

O 

E      "o  M 

S       *  o 
£      iS2 

•      OS 


o 

2 

."a 

'C 

ts 

3 


2 
"3 
2 


5     Q.-a     §■ 


S.      ii 


2       -r:   •• 

3 

e 


I 


a. 
u 

9  u 
rf  «^ 

8  Q 

(j    00 

<S^ 
0  =  2 

J  a. a 

•Com  S*  <^ 
•  <«  .S  •;:  2 
2  '3  3       =      - 

§  « 2      S      X 

u  2  (£     a.     s 

o 
a. 


u 

> 
Q 


w 

E 
.a. 

'3 
or 
U 

»  00 

c        c 
Q.       2 

3  o 

o-  00 

UJ  -o 

■o  g 

S  00 

S"     I 


00 


00 

.5 

2      O 

w       U 

u 


2 
>     — 


o 


< 

<3 
S2 


2  9 

eo  .u 

c  C 

••-  •* 

=:  t> 

o  u 

Oi  u 


VI 

9 

^    i 

^      I 


«5      b 


2 


». 

o> 

O 

(S 

d 

<M 

m 

m 

<n 

M  — 


H       •=       = 


2 


u 

e 

jE 

a 

2 


I 


£> 
S 


I 

3 

■o 
e 


9 

u 

e 


00 


u 

e 

I 

2 


&    I     I 
a.     £      u. 


Z 

w 

,s 

it 

2 


3         •« 
1  " 

a. 


I     i 

3 

5" 


3 

9 

2 
S 

I 
£ 

9 


1     ^ 


1 


.a 

3 
Of 


8 
9 

§ 

c 

a 

2 

_> 

o 

E 
2 

3 
< 


00 


3 

9 

2 

u 

B 

2 


8 


?     S     7 


w 

.E 
.c 

2 
00  S> 
•S-c  S 

iP 
S|  9 

'SOB 
III 

||2 


B 
U 

E 
o. 

'5 


uj2  9 


a.     _ 

i    J 

-    1 

■O 

9 


9 

w 

E 


CO      E 

•-       o 

O 

a 

o 

9 


i   S' 


o 

s 

9 

M 

9 


m 

a 


J^a. 


ii 

2 


a. 


I 

1 


B 
W 

> 

O 

I         1 
B         U. 


u 
00 

9 

u 
"8 

en 


u 


•o 

B 


^        g 

S     i 


B 
O 


9 


i    S" 


g. 

E 

,    ^    5 
a    £    o 

s    g    I 

8     g     ii 

2     o     S 


.9 

3 


—       OI       m 


<r>       m       «r> 
m       m       r^ 


® 

00 


• 

<n 

f 
in 
<n 

<o 
«n 

«n 

<n 

3 

<n 

1 

1 

1 

• 

1 

1 
*l 

'l 

17418 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17419 


3 

5 

w 

u 

'> 


i  e 

I  ^ 

Z  .9- 

»    i  **■ 


i    I 

o. 
E 

d 


3 
Q. 

E 
o 

u 


•c 
3 


s 

E 
a. 

'3 


£ 


a. 
E 
o 
U 


•*      i" 


c 
•c 

3 


3 

9 

,e 

it 

E 

O 


5      ^ 


3 


s 

o 

o 

e 
< 


•S  ^ 

C  o. 

3  •— 

J8  c 


i 

a. 
5 

u 

u 


3 

s 

u 

_e 

le 

ii 

u 

u 

e 

o 


eo  g 

I  ^ 

a  .s 

!  I 

.S  o 


eg 

2 

00 

e 


> 

« 

E 
o 

3 

< 


J     ? 


eo 


i 

E 
E 


Q.(2 


I  t 


3 
§ 

00 

'c 
o 


o 
O 

< 

|o 

Ic 
w 

> 

o 

o 


<  S 


00 

c 

'C 

3 

3 

s 

a. 
E 


s 

00  '^ 

•i  = 

X  .9- 

■<i 

i  i  ^ 
^s  I 
l.a.   I 

«•"    b 

1.2 


00 

c 


3 
§ 

U 


K        S 


C 

eo 


3 

a 


u 

s 

eg 

u 

E 
E 
o 
U 


•c 

3 


3 

s 

w 

_> 

"3 

> 

i 

00 


o 


e 
o 


o 
u 


00 

c 


3 

5 


3 
W 

< 

s 

e 


I    1 

U      h 


2  3 

I  ? 

^  I 

I  2 

t  8 

S  S 

r  I 

?  I 

u  CO 

£  S 

1  ^ 

—  u 

U.  M 


•c 
s 


3 
I 

■8    -i 

2    ^ 

1 1 


I 

CO 
w 

ie 


•n 

3 

I 

3 

s 

& 

i 

a 


-c 

3 

I 

3 

s 


c 

•c 

«      2 


if'' 


eo 

e 
•C 


1      < 


^      I 


to 

5 

I     » 
■a     t« 

i 


3 

i 

_     S 


s 


S    I 


I 


s 

i 

£ 

e 
o 


1    1 


i  1 

2 


o 
u 

•c 


S 


3 


e 
-C 

3 
3 

a 

w 
u 


I 

3 

s 

5 

_       -       E 

=       S      .S> 
a.       •       •= 


"O       .2 


»   1    "5 


8 


2§ 
<2 


o 

"o 

§ 

Z 


•o 
"o 

3 
O 
X 


£• 

e 


2 
o 

I 


o»      tn 


1^       «n 


O^  —  «r> 

f*>  ro  S 

•^  »0  m 

*n  m  »^ 

»^  f*>  ro 


I        I 


s 

1 

2 

r- 

1 

en 

«n 
fn 

fn 

i 

2 

en 

s 

» 

r4 

<e 

^1 

«n 

M 

»*> 

«r> 

<rt 

«r» 

•ft 

•rt 

«^ 

w% 

<r\ 

<r> 

fn 
f^ 

en 

«n 

«n 

«n 
«n 

«n 

8 

> 

n 


C 
3 
(fa 

■o 

s 

-a 

e 


s 

e 
e 

£ 


o 
a. 

II 

X   > 

^& 

1§ 

00 -§ 
2  ■« 

§s 

<-3 

■o  e 

II 

It 

u 


u 
u 

Z 


u 

E 

O 


s 


00 

e 


o 
u 
w 
Oi. 

w 

E 


i< 

8 

E 
O 


CO 

c 

Is    8 

e  3 

£.3* 


III  I 


o 


i< 

8 

E 
o 


i 

-  .fi- 
ll 

.r§ 

31 
-I 

fee 
a 

^"§ 

■O    3 

SI 

si 
ll 

n 


eo 

c 

'e 
o 


e 
o 
U 


< 
> 

I 


■g 

o 

u 

ha 

< 

2 

o 

B. 
8 

X 

u 


S.    o 
E      ^ 

M  .3  .S 


s    s 

?  1 

i     8 

s 


S  i 

eo       <s 


e 
o 

(A 

£ 

e 
o 
« 
£ 

3 


w5     u     E 


< 

S 
c 

«* 

•o 
c 

£ 

."O 

5 
bu 


e 
I 


£ 


I 


CL 
U 

u 

X 

u 


5 

•a- 

CO 

•o 

S 

c 


1" 

£  > 

1  tf 
ll 


—  —  _  u 
2  8  '2  w 
cZ     i)S      JE  Z 


5 
w 


5 

E 

Q. 

'3 
a- 

UJ 

I 

e 
u 

E 

3 

E 

< 


o 

(O 
w 

e 


if    I    § 

O  U      C      o 


? 


it 


«> 

E 

E 
o 
U 


C    g 

it 


c 


•a 

§ 

S 

1 

1 

< 

•p 

j^ 

S 

1 

S 

» 

CO 

3 
1 

T3 

s 

Q 

& 

J; 

^ 

.^ 

£ 

i 

CO 

o 
o 


Z 

3  §  I 

III 

i^      O       o. 


5      2       «      "3      ^ 

»  ■         •'S         -r*         7 


e 
o 


I  1 


I 

u 


3 

e 


s 

1 


8 
"S 
8 
u 


H  ZJ  «» 

1  S  2 

2.  e  3 

.£  I  !• 

2  <S  3 

o  u  3 

U  e£  u 


2 
o 


2 
o 


2 
o 


«  X  ss 

3  3  3 

o  o  o 

Z  X  Z 


^  s 


§  S  ^  S 
•^  «n  rt  «n 


? 


s 


' 

- 

en 

fn 

i 

«n 

»n 
«n 

3634 

In 

^ 

- 

-1 

17420 


Federal  Register  /  Vol  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


e 

i 


5 
i 

X 


e 
•C 


&      .1 

I 

U 

E 

3 
3 

> 


•c 


8 


c        g 


< 

I 

a 
o 
X 


If 


e 


I 

3 

9 

I 

9 

00         C 

H 


u 


9 

I 


•c 


i 

-& 

'3 

III 


B 

•c 


M 

e 
•C 


I  I 

I  i 

B  B 

I  I 

M  -J 

£  o 

h  s 

5  8 

u  u 

P  -a 


o 
Z 


B 
W 

■o 

s 


Hi 

"S 

B 
O 


-a 
I 

3 
_.    B 


u  S 


1    g.s  I 


ii    .» 

~     -J 


> 


9 

o 
■3 

3 
< 


B 
3 


3 


"2 

o 

I 

■8 


11     I 

li    I 


J  —  0>  »»  —  — 

:i:     zl  S  !?  "^  "^  "^ 

SJ     2  u  "^  ♦^  "^  <*> 

>n       (Vk  <«>  m  m  ft  ft 


—  O^ 

CM  <s  — 

•^  —  ft 

>0  «r»  ^ 

ft  ft  ft 

ft  ft  ft 


5? 
ft 


3 

H 
•a 

9 


8 

.y 

'> 

M 
B 

•c 


^        ^ 


u 

I 

U 

I  i  I 

>     «<     s 

5     £     f 

?     ?    i 
:£    £     9 

^  f  - 


I    I  V    a    ". 


tS" 


?•       5 


g 


1 


> 

9 

.o 
■5 


.2 
.9-     -S 

3  O 


9 


I  1 1  h 

«      .2?      o       2  3 
>      u      X      £Q 


■8 

ea 

B 

o 


B 
O 


3 

I 


J 

I    1-3 

ll 

ea  E 
-S  o 

•"  s 

9  H 


o. 
ex 
< 


9 

w 

B 
i 

5 


w    «> 

C    B    M 

iJ  E 

8- 8-^ 


ft 


® 


I    I    I    S    I        S    3 

•"^     ft     f>      ft      ft  pF»      p5 


•o  trt 
_i  5  >o 
ft       ft       ft 


I 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17421 


B 
O 


9 

i 

B 


B 


O 

u 

u 

'b 


•c 


3 

9 
z 

E 

< 


I  I 

3 

u 

c 

.E 
a. 


B 
3 

E 

E 
o 
O 

"S 


00 

_B 

a 


1 


> 


■n 

9 

o 

■s 

of 


•c 

3 
3 

9 


a  I 

«  1 

I  .1 

s  1 

s  i 

s  i 

E  U 

=  •§■  b 


s 


•c 

3 

<M 

3 

e 
<s 

:s 
1 

B         'J 
^         I 


3 

9 


M 

e 
o 

1 

B 
3 
E 


9 


ac- 


•21 

S  S 
o   o. 


9 

z 

E 
» 

«n 

< 


■8 


S 

E 

a. 


2    5- 


B 

u 

■O 

9 

u 


U 


-c 

a 

3 

9 


w 

e 
o 

^  I 


>  ^ 
1  = 


U 


2    3  C 

S    £ 


*>     B 

€  9 

S2 


« 

ee 

•a 

M 

f> 

«s 

^ 

5 

^ 
* 

s? 

? 

■» 
V 

5 

ft 

ft 

ft 

ft 

ft 

ft 

ft 

ft 

ft 

ft 

fl 

f» 

ft 

f> 

5    5 


ee 

M 

9> 

^ 

«s 

r<t 

ft 

«N 

«N 

.■M 

*>l 

^m 

<N 

^ 

ft 

* 

a> 

o» 

ft 

>e 

^ 

^ 

>o 

^ 

«rt 

<rt 

>o 

•» 

ft 

ft 

ft 

f> 

ft 

ft 

ft 

ft 

f» 

ft 

ft 

fi 

ft 

ft 

ft 

ft 

E 
u 


E      Z 


5      ^      «? 

(o         C  B 

§W  .S 

.          X  .2 

H       U  > 

w         i.  w 

B           W  W 

2      E      H  ^ 

t  i  11 

(^      U      .2  .S- 

""     3 

s 


1 


u 
u 

z 


E 
a. 

'5 

«A 

B 


•=       H 


E 
E 
o 
O 


s 

I 

"8 

u 

"a 

o     9 
5     e 


2      5      1      o 

S    I    I    '^ 

U 

"8 


B 


E 


"O      .S      .a      .a 


B 

u 

E 


.2 
I 


E 

E 
o 
U 


3 

c 

6 

-c 


.Si 

I 


>,  2 
Z  o 
E      Z 

< 
M  O 

.2  3 

B 

s 


^ 


o 
u 

u 
'b 

s 

ij 


E 

o 

_y 

I      8 

b      00 


ea 

B 
Hi 

B 
O 

tt 

3 
Ji 

E 
o 

^      iJ 

-a      £ 

9      - 

.2 
£«  - 
Q     g 

M*         E 

.2       o. 
i     I 

Cu        Hi 


■8 


-a 
9 


ft 


0»         —         «N 


;s 


r^ 
« 


0t 


9> 


% 

« 


OS 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices. 


17423 


S~       a. 


■a    "3 

e 

-       S 
o       e 


E 
o 
O 


I  i 


s 


3 
< 


^        I 


I  S 
I  ; 
I 

II 

>     2S 

I  I 


II 

52 


•c 

3 

s 


•c 


I     i 


s 

M 

e 
'S 

» 

o 
X 


> 

-a 
> 

'5 
(Z 


5 

E 

o. 

'3 

s 

I 

1 

< 


5 

1  f 


•c 
1 

ec 

s 


E      6 


CO 


O^         tC         9> 

m      >o      — 


'^  fo  f^ 

«n       »n       tn 


—  «s  —  «»« 

—  —  «N  —  OS 
""-"-"  «N  0> 
«  «  «  vO  vO 
c*>  m  «^  »»>  «»» 
f^       f^       f*>  fo  r^ 


OS         <S  f*>  —         «M 


M 

« 


»M 

f*» 

*M 

<N 

«M 

9> 

a 

s 

^ 

^ 

55 

OS 

«n 

m 

»»> 

w 

»*> 

fo 

»»> 

»o 

»n 

00 

«n 

f^ 

c 


it 

•c 
•8 


o 
E 

o 
*^ 

3 
< 


8 


3 

s 

u 


J2 
E 

H 

3 

Q 

8 

X 


.S 


5 

w 

M) 

c 


a. 


s 

u 


u 

> 

o 

g 

< 

I 

i 


•c 


8 

< 

s 


"8 

CO 

S 

CO 

§ 


« 

IE 

> 


8     * 


u. 

s 


i 


E 

H 
E 

3 

o 


55 
II 

ll 

11 

S.S 

11 


.1  s-g 

E  E^ 
«*  2  •  - 

III 

•S  ~  2 

hi 

B  c  S 

I  8  S 

^  S  < 


e  & 

6(2  a.     °^ 
8  5.1 

111 


'.^ 


3 
Vi 

s 

OA 

e 

I 

Vi 


00 

e 

_3 


}    f 


a. 
e 

■g 

H 

& 

» 
o 
eu 

■o 

s 

M 

c 

.2    M 

a.s 
1  = 


IS 
w 

> 

2 

o 


1  I 


u 

E 


i 

o 
X 

o 

o 


«: 
& 

< 


i 

1 


I  t 

■O  "1  M 

S  a  .!:      .s 

?  .s  8-    1 

^  2  *      CO 


^      S       :^       —       "* 
3       5^     1      «      J      I 


M        00 


I 

-a 


u. 


i  s. 

J(2 


8! 

so 


(D 


so  —  ^  00 

—  H  «N  M 

t^  r>  t^  K 

C^  fO  f^  f^ 


17424 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


9 
^    I 

e       3 
§      I 

3 


M 


S         «» 


•c 

3 


O 

a: 

I 


eu 

s 

if 

o 

&• 

fiO 

o 
o 


s 

> 


S 

1 

"8 


I 


e 
o 


3 

r 

OU 

"3 

> 


i  il 


^  S 

.3  2 

S  a. 
.'S  t: 
's  'e 

O  5 


>  « 

1     I 


W5    3         _ 

ll         I 


If  S- 

if  § 

.2  "3  -o 

a  I-  1 


I"  I  is 


<0         «         NO         2 


9> 


»«       * 


I  I 

o 


e 
3 


3 

I 

u 


u 

> 
it 

CL 
V) 


C 

u 

Ic 

> 

u 

I 

s 

8     _  _ 

if    s  § 
I    1^ 

12      ^  o. 

'3      '" 
O 


< 
•o 

s 

I 

|u 

Ic 

> 


SI 


I  i 


</5  {J 

.s  ^ 


5 

e 

8. 

E 
o 
U 

S 

¥> 

M 

t    s 


§ 

o 

s 

c 

e 

> 


i 

3 

u. 

s 

■A 

3 

Q. 
< 


?     «     5 

r«-      r-      r» 


9- 


9^        9v 


«M 

fM 

0 

«N 

(S 

(>l 

00 

00 

00 

♦       in 
00      00 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17425 


00 

■c 


-c 

3- 

Si 
11 


^  u 


eo 

e 
-C 
3 

I 

■  ?** 


s 

5      3 


o 

e 


e 
w 

E 

B 


I     = 

c       o. 

•<      O 


"S 


-c 

3 
I 

I 

i      00 

11 


^ 

1 

i; 

w 

3 

S 

? 

1 

z 

2 

5 

,«» 

<^ 

5 

Ck. 

g 

0. 

3 

s 

S 

M 

s 

u 

S 

"S 

"8 

E 

u 


S 

e 
u 

E 


< 


1 


S.  < 

00  *S 

i  2" 

I  « 

i  i 

s  u 


*  I 

I   i 


5 

s 


111 


o 

E 


o 


00 

e 
•C 


5 

e 
u 

E 

0. 

'5 

s 

00 

e 


§ 

£ 

■o 

S 


00 

o 


3 
3 

s 

E 
U 

5 

CL 


s. 

B 

tZ 
t* 

'Z 
a. 
C 

00 

o 
o 

£ 


«^  o      ^ 


<r\ 

ro 

^m 

w^ 

VM 

^ 

•A 

«M 

•ri 

^ 

»»> 

ON 

^ 

9 

o> 

^ 

o» 

^ 

m 

««l 

«n 

»»> 

fO 

en 

«n 

«»» 

«n 

«*> 

rrt 

f»» 

»n 

t*> 

«n 

r% 

»»» 

f»» 

$ 


«n 


a 
5 

E 
E 


"a 


I 


S 

s 

S 

E 


> 

00 

e 


c  ' 

o 

O 

s 

00 

e 
•C 
3 


I  I  s 

3    o    s 


i 

E 
o 

g 
w 

s 
1 


s 


1 

^     S 

3 

H 


o. 
o. 


(A 


2    s 

i 


•     a     1     g 

-       P       3       9- 


or       o.  s        C 

12      <  S       E 

Q      X  <      U 


s 

e 

s 

<^ 

< 
U 

S 


o 

1 

•S 


ll  1 


3 

1 

I 

I 

3 

s 

u 

ie 

§■ 
00 
o 

o 

£ 


11 

s 

I 

■5  J 

u   w 

II 

00  00 

1  B 
a.  a. 


I 

w 


a. 
E' 

iZ 
u 


00 

o 


«o  r-  a> 

<s  «N  <s 

00  00  00 

en  f*>  m 


® 

s 


s   S 
00   00 


•n 

00 


£ 


17426 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


C 


3 

I 

3 

i 

a. 


s    ^ 


8 

u 


i 


o 


^     ii 


u 

X 

u 


o. 


•c 

3 


s   i 

1?     3 
.2      <S 

U  3 

a.      u 

s    ^ 

u 

ia 
» 

_2 
u. 

s 

3 


u 

•a 


§ 


(O 


I 

3 

s 

•« 

o 


«0 

e 


i  ^ 

1  i 

s  ? 

^  I 

I  I 

i  s 

t  i 


e 
§ 

-«« 

3 
C 
•9 

O 
H 

3 

s 

1 


3  c 
eo  3 
C      <S       op 


3 

<s 

3 

S 

I 

a. 

s 

u 

S" 
is 
jj 

o 
o 


5 

> 


Ic 
U 

s 

I 


O 


2 

3 

s 

■? 

< 
s 

eo 

c 

C 

C/3 


00 


3 

s 

I 
? 

s 

5 

e 

V 


eo 

c 

•c 

3 
I 


2 

a 


E 

3 
U. 


9 

•c 

3 

3 
§ 

<d 
u 

1 


3 
O 

w 

s 


s     5 


S        u 


5 
< 


eo 
a 
*C 

3 
3 

"8 

o 
O 

c 

< 


00 

_c 

3 
3 

s 

u 

_o 

'> 

i    ° 
1   ^ 


¥ 


e.      3 

3      <2 
S       =? 

c 

i 

JO 

£ 

u 


■o 

§u       3 

e 
i 


§ 


> 
O 

2 

s 


E 

3 
M 

o 
O 


00 

e 

•c 

3 

3 
§ 

e 
£ 

s 

u 

1 

z 

e* 
§ 

3 

CQ 

w* 

u 

c 
u 

a 

u. 


s; 


r-«  m         (N         — 

i     i  I  i 


<N 


I    s:    S!    S^ 

»^       «^       m       »*> 


^    S     ^     SJ     ^     8J 

«*»       c*       f^       fn       m       (n 
f*>       m       i*>       m       f*i       m 


q  I 


s 


8 


S       2 


2 

c 

S 
(/i 

s 

o       9 

Su 


S 


•55 

^  -I 

8  a  I 

OL  ««     3 

^  S.I 

g  ^  S 

I  II 

u,  E  g. 

I  if 


o 


■o 

s 

"S 
•c 

s 


I 

n 
1 


i 
it 

I 


.  I 


1  I  s 


I 

3 


s 


»  3 


& 


o 

s 


15 


I 


> 

& 

00 

e 


I 


c 

"8 


2 

z 

u 

E 

3 

ts 

O 

u 
S 


^     I     II 


e 
'£ 

■o 

s 

8 

1 

z 

•r 

c 

§ 

3 

CO 

e 
i> 

a 

u. 


W        »        9> 
t^       f%       f\ 


•n       —      <s      •• 

i   s   3:   I 

*•»       m      f»>      »o 


i      f*      tn 

»        9t        0« 


r^       irt       •>  w> 

s    ^    ^       $ 

m      «n      m  (o 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


17427 


1 


s 

2 

t 

U 

-s 
-c 
s 

a 


I 


•8 

X 
•a 

s 

V 


8 

as 


1  i  1 


u 

e 

8 


1  M  1 


'S 

u 

"3 
« 
X 

■ 


e 

1 


(O 


»       <n       OS      0« 
^       »       S       « 


r»o>  "-oo©>^c>i      —      ocno>r>i 

^      ^      ^      ^      ^       ^       ^      ^      ^      ^       ^      ^      r»i 


t-       —       >©       «n       «n 
«»>       d       —       »»>       r* 


8 

u. 

3 

9 


-c 
a. 

u 


o 
•S 
'3 


I 

8 


it 

o 
00 


I 

8 


00      -S 


Ul 


3 

2 


I     1 


e 

a 

o 

s 


I  i  <g 


—         f^         w%         ^ 

S!   s:   s;   ^ 


17428 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


e 
o 


8    I    I 


J 


I        1        I 
=        1         i 


I        I 


S    2 


E 


J     5    S    e     C 

e    I'    I"    I   -^ 

1    I    ^     e    < 
I     i     S     S    iS    I 

lilt 

^  I  a  a  I  § 


«>• 


-•       M       (n       OS       j> 
^       ^       ^       ?>       y> 


o>      •♦       — 


IN 


i         I 


M     M     ?!     5>     5?     * 

<n       irt       irt       iTk       ^       06 


1 


U 


e 
o 


i    s 

3         J2 


OQ 

s 


H  £ 


® 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17429 


00 


>■ 
o 


a.    -2  s, 

o      "S  .2 

B    ^  I 

I 


o 

I 

■3 


l/t 

3 
O 


O 

U 


•5 
O 


s 

bu 


W 

B 
U 

Q 


O 

i 
1 

o 

3 
O 
X 

•o 
K 

3 


I 


8      S 


e 


.3    3 


e 


B  _ 

o       u 
5      E 


BO 

■g 

u. 

e 


eo 

g 

bu 

c 

«> 

c 
u 

O 


S  1 

eo  tZ 

>  S 

I  1 

I  ^ 

8  |L 

O  g 

I  1 

X  -5 

1  '^ 


c/> 


C 
w 

•c 

3 
O 

u 


> 

1 


19 

5 

c 

u 

M 


«         § 


u 


o. 
I      8 


it 

bu 

2 

CO 

s 

51     f 


u 

3 
1 


u. 

I 

s 


v>        .S 

"      3 

o 


I 


CM 


—        CM 


fM 

ee 


—       n       <s 


9< 


«s 


3 


3 
o 
•S 


eo 

e 

IS 
u 

s 


J 


M 

o 

o 
•S 


o 
U 
o 


s     ^ 


I  i  I 


s      .2       o 


g. 


o 
6 


o 

I 

"o 

U 

s 


I 


2      u 

I  I 

1  i 


2 

C/} 


eo 

c 

s 


so 

■g      _ 


I 


I 


1       I 


o 

JS 

3 
O 
Z 


z 

so 

■g 

u. 

C 
«> 

e 
w 

•s 

o 
3! 


o 


■? 

eo 

c 
o 


■g 

bu 

•g 
u 

e 
w 

O 

I 
u 

E 

H 

s 

e 


M     «0 

o  c 
-J  H 


QO 

e 

■> 

o 


eo 

e 

w 

E 

H 


I    f 
3    I 


o 

"3 

3 
O 
X 

w 
u 


■? 

eo 

e 
o 


o 


eo 
u 

E 


8) 

s 

o 

Vi 

•S 
■5 
ee 

B 

u 


E     .w 

H     < 


8     » 
I     ? 


eo 

e 
o 
•J 


bu 

e 

w 

B 
W 

O 


eo      ^ 

■g 
bu 


r  i 


X 


5     8 
^    I 

1  s 


5" 

> 

1 


a 

CO 

s 


> 

1 

-3 


O 

s 

eo 

_B 

'S 

3 
O 


o 


o        U 


s 

eo 


3 
o 


2 

CO 


§     S 


ee 

6 

'S 

3 


1 1  ^ 

a     u     c 

[Z      of      o 


(S> 


® 


—         «M         •»% 

r*       M       r« 
«s       CM       r* 


17430 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


8     5 


I 
I 


8.    ^ 


§- 


I 


.1    s 

2  I 

I  ^ 

i    g 

II 
1  I 


9>        0\ 


Ok 


9> 

00 
00 


00       00 


00  00 


I 

s 


o 

s 

■g 
s 

O 


? 
o 

i 

a 
o 


u 

u 

z 

? 

o 

s 


I 

1 

& 

o 
u. 


.£  o 

1  r  ^ 

^    s    e 


u 

o 


1 

CO 


8 


it 

u. 


e 


Terminal 
sportation 

8 

E 

1 

(» 

i 

.11 

^ 

e 

O  H 

p 

00 

~>  V^ 

eu 

1 
J! 

inal  and 
tr  Freigh 

1 

§2      £ 


f     £ 

«>.  o 
o  e 
B       .2 

g. 


H 
B 


u 

z 


5 


f 

X 

u 
sf 

u 
eo 

B 

a 

a. 


S      H 

I 


I 


§ 


8. 


o 

eo 


o      .2       S      J3 


o 

•o 

S 


o 
O 


c 

E 


E 

u 

u. 


o 

s 
a 

o 
O 


fc 

u 

u. 

u 


Z 


eo 


I  I  ^ 

s   ^    < 


® 


®   ® 

—  <N  ■♦  «N 


o«       — 


® 


Fed«-al  Register  /  Vol.  62,  No.  68  V  Wednesday,  April  9.  1997  /  Notices 


17431 


B 
O 

1 1 

0  S 

1  I 
1  % 

I  I 


Is 


ii 
S 


c 
«> 

-c 

3 
O 

O 


I 
I 


eo 
u. 


8  I 

S  ^ 

E  o 

<  Z 


I 


< 
w 


eu 
1 

i 

U 
1 

3 

■8 

B 
O 
Z 


—         <S 

00       oe 

00  00 


—  —       f»> 

—  r*       f»i 


00        — 


00 
00 


00 


9^ 
00 


w     w     S! 


f««      r>i 


M 

B 

o 

s  i 

Ml       "O 

•g     & 


e 
o 

u 

£ 

■o 

s 


a 

B 

s 


z 
•r 
8 

I      - 

M         S 
.1        I 

i  t 
§    s 


o 

K 

3 
O 

eo 


3 

o 

1 


> 
eo 


a. 
■o 
5 

u 

> 

1^      I 

:e  X    o 


1 

M 

u        ee 

Vi  B 


I 
g. 

§ 

H 

< 

■g 
u. 


5-3  3 

^      ^      c5^ 


8 

E 


3 
O 

o 


1 

3 

B 
O 
Z 


>       o 


3 

E 

< 


6- 
O 

M 


c 

a 

eu 


u. 
I 


■s 


3 

"8 

.B 

e 
O 
Z' 


1 

3 

"8 


o 
Z 


8 

5 


® 

0>        9t 


«<4 


(g)    (3) 


17432 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


E 

•a 
1 


e 
o 

I 


.  M  I  § 
III-' 

I  1  t  i  i 

o    E    s:    <    (= 


s  I 


.1    s 


< 
C 

g. 

Ob 
3 
M 

b 

6 


> 

.5 


e 


o 
U 


e 

V 

E 
u 


b    -3) 

O      u. 


u  9 


i^ 


—     o\ 


PJ  O  -  -  5t  -  IN 

t!  z;  :r  oj  ^  •'I  •'^ 

•--  00  <o  <o  ^o  —  1— 

«  5  2  2  2  «o  vo 

•"  *  '^  •*  »»  «r»  ¥% 


00         •— 


t 

£ 

E 

5 

1 

"8 

e 
t= 
u 


O 

U] 

Z 


5 

< 


12 

o 

s 


c      _      o 


fiu 


> 

e 


3 


s 

u 

'8 

2 
°s 

oi 

(». 
o 

c 
w 
Of 


r^        »>         ^ 


S     5     ;o     K     k:     k: 
*     ♦     't'     ^     ^     V 


® 
K      K      P! 


<o 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


"I 


17433 


>&     S. 


so 

e 


U 

s 


§ 


e 
o 


«  _^ 

<  < 

c  r 

8.  S. 

o.  o. 

3  3 

CO  v> 


M         Vi 


SIS 

1 1 1 

e       e       e 

9         O         3 

i   3   I 

I  I  I 

ill 

»   i£   » 


I  'i 

Z  M 

o  o 

a: 


S 


S  =  ;5 

00      1^      00 


«        <N        ro 

C^  C^  f^ 


•-      m      » 


I 


s 

I 

g. 


^.r 


.■=  Cu 


c  •= 


1 

O 

s 

00 


^ 
u 


s 

I 

ll 

h 

1I 


c 


I 

o 

w 

e 

'5 


I 

.e 
U 

I 


i   I 


I 


X 

w 


I 
8. 


«> 
I. 


I 

o 
S 

n 

•s 

o 

e 

i 

o 
X 


I 

E 
o 
O 


tri 

•2  ?        rH 


g 


i    I    I    '^ 

9      ,^      U 


S 


e 

1 


M 


X 


§  J 

z  S 

I  " 

1  ^S 

s  -g 

1 1 


o       S 

Z        M 


00 


(3) 


(3> 


17434 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17435 


I 


E 
E 


^ 

s 


I  I  I 


o 
2 


s 


•8     -S 


•s 
o 

s 


o 

•5 

u 

'e 

3 

E 
E 

o 

V 


e 

3 

E 

E 

o 

is 


U        (A 


^       1 

e       «> 

•I    s 

o 


u 

O 


X 


s 

u 

3 
U. 


8 

o 


a.     ^_s 


e 
o 

I 

c 

U 


I     =      8      J.      H 


u 

3 
Z 


S     £     3     >& 


§ 


3 

jO 

i 

o 

a 

o 

I 

z 


i. 


.0 

i 

Q 
9 

o 

■g 
1  I 


•s      .2       -       - 


JO 

Q 

a 

o 

e 

3 

z 


s     ^ 


s 

I 
I 

u 

s 

8 
■5 

3 

b. 


I  I 

I  i 

«  <£ 

S  « 

8  £ 

I  1 

z  o 


e 
o 


3 

JO 

1 


'S 
u 


3 


3 

M  M 

i5  a 

a  a 

o  o 

?  "8 

z  2 


I 
S 

1 
5 

o 

w 

£ 

1 

1 

I 


I 

b 
£ 


U 


3 

z 


e 
o 

I 

I 

i 


^a 

<N 

«N 

^ 

Ov 

«N 

<N 

t*» 

«*l 

»»» 

«*» 

«n 

«*> 

fn 

»*> 

—       r>i 


o«      — 


<>i 


n      n      «s      n      r>»      ?3      « 
r>i      n      «s      «N      «s      «s      * 


~  \o  —  — 
*s  00  r*  «N 
rt      *      «s      CM 


c< 


«s 


M 


r< 


n 


1 


3 


I    ^  5    I    I 


> 


> 

i 

it 

6 

•o 

9 

jj 

-8 
u 


2 

I  $ 


o       w 

-  t 

I  r 


S 

o 


B    s 


1 

e 

3 

E 
I 


s  s 

t  ^ 

•§•  I 

a  £ 

o  •»       u 

=5  8     S 


E 
E 
o 
U 


-  2  I   « 

§     -     5     X 
S      S      S     •=     "S.     I 


8 

o 
b. 

.0 
c 
2 

1 

5 

o 

» 

o 
ou 
u 


u. 


It    8 


w 


•s 

ui 


X     w 


2 


S 
w 

5 

o 

» 
o 
a. 
u 

S 


i 


s     9 


O 
u 

» 

o 
ou 
u 

s 

u 


e 
o 


.0 

5 
b 

£ 


o  o 

a  a 

I  I 

I  g 

a  a 


u    5 


'S    ■£    o     a 
I    1     e    1 

U       U        3        2 


i2 


•2      I 

I    -g 


E 

o 

o 


5 


1 

E 

a 
I 

g 

w 

I 

|| 

l| 

X  o 


£ 


£■8 

u  £ 

S  -g 
u  E 
«  o 
u  u 


e 


£ 


^.8 


■s 
•8 

c 

E 
o 
U 

e 
u 


e 
o 


I 


u  is 

£^ 

u   E 

Si 


e 
w 

a 
£ 

u  (3$ 


•8 

e 
15 

E 
o 
u 

e 
u 


c 
o 

a 

E 


b  S 

£  t 
.0  (55 

J-5 

u  O 


i 

•8 

e 
le 

I 

U 

B 


B 
O 

Q 


§ 

E 

o 

•s 

u 

•5 

U 

B 

io 

I 

U 

e 
w 


is    •- 

B| 

u  O 


"8 


E 
o 
O 


t 
u 

C/3 


u 


S  I 

e    o 
2    "o 

^    a 

o 


u 

2 


.8     € 


J      3 


I 

I 
J 


.0 

E 
o 
U 


s 

B 
W 

O 
w 

>«^ 

X  O 


3 
b. 

1 

o 

£■8 

»  £ 
•c  z 

Ji 

u  u 


3 
b. 


£-8 
Ji 


s; 


CM 

9> 


®       ® 


Ok         0< 


® 


®        ® 


17436 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


o     .a 

a      g 

>» 

o. 


Vi 


1 1 

"3  a 

w  I 

I  I 


-Si 


> 

§ 


^ 

^ 


s 

I 

O 
u 

a 

O 


a 

■o 


C 
o 

1 


s 

e 
3 
S 

E 
o 
O 
w 


S       ^        *> 


C 

o 


£ 

^ 

§ 

s  a 


.1    "r    »5 
Is     8 


&   I 


£ 


u     a 

c       e 


h     "8 


.2      .s       o 


;J5 


o 


E      £ 

W  X 


3 
00 

e 

°B 

o 

c 
o 


< 

s 

§ 

o 


o 

s.  ^ 

E  .i> 

ii  -e 

tS  « 

i»  > 

.2  o 

1  ^ 

i  1 

o.  u 

a.  ~ 

3  JO 

V)  o 

S  i 

^  < 


» 


CM  CM 


» 

«« 

CM 

fn 

0> 

9> 

00 

CJ 

"" 

^M 

^M 

*ia 

^M 

^_ 

8J 

. 



^ 

»- 

CM 

n 

CH 

CM 

^a 

0^ 

t^ 

f*> 

t*i 

^^ 

CM 

CM 

CM 

cs 

CM 

CM 

00 

CM 

CM 

^^ 

>o 

<o 

-o 

vO 

« 

>o 

00 

3 

<o 

VO 

CM 

CM 

<N 

•r> 

«r> 

«r» 

m 

<r» 

* 

<ri 

tn 

>r> 

CM 

CM 

^ 

Q. 
O. 
3 
CO 


CO 


2   ? 


CO 


u 


8      o 


u 


i       t» 


3 

to 

00 

c 

'e 
o 

B 

o 
U 


< 

i 


U3 


a. 

Z 

i 
S     .8 


u 

jc 
u 

> 

o 

O 


s 


M 

E 

u 

CO        ii 

e      !S 
o       o 

II 


3 
CO 

IE 

o 
o 


—  CM  t^ 

y       «n       «n 
0>        »        OS 


9> 


—  —  CM  r^ 

«  t*  —  — 

9\  »  O  O 

^  ^  «c>  «% 


Federal  Register  /  Vol.  62,  No.  68/  Wednesday,  April  9,  1997  /  Notices 


17437 


8 
I 


8 


I    f 


Q 


H 

a 


I 

I 
I 


S     ^ 


^  1 

t  t 

3  3 

I  1 

3  S 

u.  u. 


s 

8 


-a 
•c 

00 

e 


1 


^  1 


^  I 

8 


e 


x 
a 


"a 

I 


.2 

a 


lis 

I  S  I 

s 


0»* 


•o 

s 


Q.     j: 


8 


m 

I 


s  I 

eo  S 

S  2 

5  9 

a  u 


N 

n 

»n 

'W' 

MM 

MM 

MM 

«s 

»• 

m 

OTM 

WN 

CM 

cs 

CM 

CM 

CM 

CM 

5 

CM 

CM 

* 

CM 

'» 

CM 

9i        — 


CM        1^ 


9>        9> 

5  5 


I 


—      2      S      2      2 

^      ^      g      ^      ^      I 

H  2 


2      2      2 


"8 


> 


g 


i 


o 


O 


17438 


Federal  Regirter  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


V 


«      ot 


5   ?;? 


i  i 


»    —    — 


I   I 


1 

I 

I 

S 

I 


5 

E 

a. 

'5 

£ 
O 


z 


I? 


1 
1 


I  I 


"8 
t 

1 

.s    -a    X    .s 
>     g    c>.    > 


1    I 


OS     3 


CO 


U      Z 


> 
(8 


-a 


i 

1 

9 


g 

E 

'5 

5" 

"S 
e 
o 


O 


o 

s 


1 1 1 1 


E 


^     '^     C^     ec      a 
a.      P  u 

£  2 


s 


1 1 


c 


s 


1 
a:      ^ 


> 

■o 


> 


o       o 

CA        C/) 


u  u 


S     S     3 


s  s 


00        o- 

s   s 


o      o 


s 


i   i 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17439 


S 

X 


a. 

Q. 

s 

CO 


I  ;i 

•c  « 

«»  .s 

S  S 
X 

S  1 

2  s  s 

(O  -E  S 

^  6  2 

O  a.  > 


1 

s 

CO 

s 


E 
o. 


00 

e 


c 


< 

■o 

5 

QO 


s 

=  e 

<  a 


O 


!2 


w 
■© 


^  5 


s-   iil 


^> 


3 
CO 

5 

e 
u 

E 
a. 

'5 

U 

e 
o 

1 
u 

00 


w 

ac 


•o 
S 


w 

X 

u 

00 

11 


s| 

e  > 
o  «. 

s  s 

1.1 


E 

I       S 
I  1  I 


3       « 

s 

it 

c 


U 


S 

o 

s 


U. 


o 

e 
u 

E 
o. 

'5 
u 

u 

» 

o 
a. 

§ 

s 
O 


e 
u 

E 

o. 

s 


73 

3 


12 


o 


t  s 


^ 

S 


o. 
o. 


CO 


1   'I 

3  3 

1        "g 


E 

1 


O       C- 

o 


Q.  CO 

CO  I 

1  *c 

•*  c 

E  a 

.S-  rf 

?  I 

5  CO 

I  «■ 

1 1 

■I  i 

V)  U 


w 
O 


I      I      ^ 


X 


o. 
o. 

3 
CO 


3 

s 


is 

c  2 


8 

I 

o 

8 

'a. 
a. 

3 
CO 

s 


-        -9 


ec 
■o 

5 

00 

e 

C 
g. 

CO 


.0 
Xl 
o 
X 

s 

I 


00 


00 


s 


«n 

«s 

« 

m^ 

e« 

00 

00 

Ov 

w> 

>o 

r< 

^ 

<s 

«N 

«N 

"8 


I 

X 


u 

a 

w 

■3 


«.§  >  > 

I  I  s  s 

E-P  18  <^ 
It 


■o 

B 

o 

< 

s 

ea 
s 

I 

<  8 


5  &    £ 


? 

a 
u 

s 
£ 

Q. 

u 


Ck. 

o. 

3 
CO 

•o 

s 

s       00 


w 

E 

Q. 

"3 

s 

e 
o 

1 


S  c 

gg 

is 
51 


s 

E 
a. 

'3 

s 
s 

B 

S 

9 
I 


w 

e 

JB 

> 


"8 
f 


> 

^  i 

.9-  u 

t  1 

I  I 


.c    5 


a. 
a. 

3 
V) 

-a 


1 

a 

■3 


> 
1 


00  5 


I  i 


i    i 


17440  Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


17441 


c 

r    I 
S     1 

8 


2 

a 
o 

I 

n 

s 

c 

'o. 

Q. 

a 

CO 

w 
u 

£ 

o 


i  i 


a 

8 

E 
O 

•o 

s 

w 

e 
o 

I 

</9 


s 


I 


o 

•c 
■o 
e 
a 

CO 


I  .1 


ty 


S 

75 


a 


E 

O 


■S 

e 
£ 

•c 
■S 

u. 

s 

> 
o 

■3 
p 


ea 

u. 

e 
w 
> 
o 
i 

"S 

CQ 


e 


u. 
u 

5 

«> 


«> 


S2 


I      •= 


5     8-    Q 
5     ^     - 


■o 

s 


.5        w> 


•2      U 


S2 


I  ^ 

2     I 


c 


g  e 
e  I 

"3       2 


e 

e 

■8 


o 

II 

I       - 

e  1 
^  t 

X 


a 

5 


S2 

JC 


t  ^  ^ 

1 

a. 
S 

o 


u 

e 
o 


^      ^ 


a 


o 


Ji 

o 

I 

CO 

s 
•g 

iZ 


S  I    2 

8     I     1 


a 


8 


> 
•o 

s 

B 

u. 


6 

1 

? 
o 

2 

OQ 

J 


1   1 


s 

M 

e 
o 

I 


r=    (£     a 

I  1 1 

Z      ^      £ 


II    s 

1-  ^ 

en       ^■ 

J.S     S 


s 

1 

> 
"3 

•§ 

< 
■8 

^  1 

s 


i     ^     i 


S    ^     S!     ~ 

c«       M       S       r* 


U 

u 

Z 


S 


I 

§: 

a 

CO 

£ 

o 

S 

e 


—       r4       tn       — 


•I    e    :=    I 


"8 


■«      Q      £      ^ 


a 

w 


o 

CO 


"8 


> 

o 

CO 


a. 

E 

CO 

n 

a 


s 


^3 

s 

■o 
e 


8 

■o 
c 
a 

CO 

S 

M 

3 
s 

Q 

•o 

s 

*c 

a. 

I 

M 

E 

Q 

s 

o 


§ 

z 
«r 


«M 

r« 

•• 

•■" 

WM 

f>« 

f^ 

^ 

MM 

r»» 

f^ 

r»> 

r»^ 

»»> 

1*1 

^ 

»n 

»»> 

r< 

«N 

«>l 

«M 

(S 

•™ 

~" 

«N 

«M 

«N 

«S 

rM 

.  5 

1  i 

o  5 

"^  I 

O  CO 


2 


> 

g 


I 


e 
«> 

> 
o 

i 

a 

CQ 

«« 

o. 
u 
u 

X 

U 

> 

a 
o 
O 


1   I 


o 


e 

c 

u 

> 

s 


e 


I     ^ 
€    s 

-        t» 


s 

M 
g 


s 

E 

o 


CM  «N 

<N  CM 


"8 


w 

x 
Q 

Q. 
X 

U 


5     ? 


^^    -5 


i9 


£ 


S 


a 

£ 


s- 


c 
o 
O 


8 

CO 

s 
•s 

in 


—      «s 


*^   — 


03 
(Z 

s 

e 

•g 
O 


o 

u 

z 

« 

•n 

w 

I 


I 

1 


o 
u. 

u 

CQ 


U 

u 

Z 

if 


H 
■o 

s 


< 

s 


s 

M 

73 

I    " 
1   I 


^  I 


CO 

a 
09 

E 


I 

I 


8 

< 

•    I 
^      *«       & 

s     a     CO 

Z       *>       e 

S      -      1 

ffi      ^      u. 


i 

s 

1 

1 

s 

m 

1 

> 

06 

o 

■ 

CO 

> 

8 

•o 

s 

it 

a 

8 

CO 

& 
^ 

O 

S 

1 

1 

e 

a 

» 

1 

e 

:3 

^i 

s  s 


—         JN         fn 
•rt        ^        IS 


\o      r» 


Os       -■       f»«       fn       ^       v>       <o 

—     222*"*^ 

v^       «rt       w^       ^       ^       ^       ^ 


^      o>      «S 
«r>       ir»       \o 


•n       «n       m       irt       «A       <rt 


17442 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


Federal  Register  /Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17443 


4  -  I 

s  I  1 

•c      o     > 


Z 

s 

o 


e 
it 

a 
o 

s 


r  I 


o 


I 


O 
«> 


< 

s 

"3 


I 

m 
3 

8 
5 

1 


I  I 


I 


*    5 

1    g 

=     -a 

Z     5 

?     ^ 

s 

1     ? 

s 

ber,F 
rBui 

1 

Lum 
Othe 

s 

c 
*> 

ia 
o 

s 

3 
Z 


! 


I 


I  £  I 

I  ^ 

s  «> 

««  E 

I  ^ 


CO 

3 

I 


I  I? 


i 


O      -2 


O 


la  Ni^  O 


I       1       ^ 


3 

s 


Vi 

9 

_3 


CO 

1 


I  ^  I  ^ 

2       ^  I  I 

«  5  «  Z 

•S  c     _  S  "o     i" 

I  I  I  i  I  i 

O  Z     £  £  O     < 


JP  d  5 

*  r*  * 

«N  ♦  «N 

M  <#  «N 

•♦  *  ♦ 


Of     5 


00 

—       M 


s 


—        —        9> 

i   S   i 


g»  ^  «N  fO 

«M  ^  5  ♦ 

!?     5     5     i 


S  ^ 


=    85 


8: 


?   ;? 


OS 


*»  —  c«     »*»     S!     S 

en  M  r<      «s      <N      M 

^  ¥%  ir>       «n       m       <rt 

9  9  9??^ 


^       I       2 

CO     i     _ 


o 


S 
u 


>      > 


I         I         I 


.A 
O 

H 

9 

o 


^ 


a 

CO 


■s 


e 


"8 

w 

■a  _ 

I  1 

m  1 

>  > 


■8 

JZ 


u 

u 

z 


o 

c 

3 


t; 
S    I 

E      2 
5      c8 


2  > 

-  1 

§•  CO 

a.  h 

^  1 

9  ^ 


o 


S. 


9 


CO 


3 


ti 

o 
X 


o 

CO 

_>. 

a. 

Q. 
3 
CO 

5 

a 

■o 

9 

e 

w 

C 


I 


b 

I 

3 

o 

•o 

9 


9 


ii 

u 


**S" 


U 


i 

a 


S 


E 

o 
Z 


•§ 


CO 


9 


s 

o 

M 

3 

8 
9 


9 

g 

■g 

w 

e 
w 

o 


CO 

9 


_       8 

9  c     ^ 

2!n       *> 


U  e 
g  i 

II 


I     1      ^^ 


O 

b 

6 
O 


I 

CO 


a 

o 


2 

CO 

s 

5 

e 

> 
e 
o 
U 


^ 

^ 

Z 


i      1 


s 


u.   g 
9-2 


12 
w 

e 
o 

I       « 


I    2 

1  ^ 


9 


> 
■o 
9 

u. 


9 

u 


2 

CO 


b 

^ 


» 


r-      —      «»>      S 


trt       <n       <f% 


17444 


Federal  Regirter  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


I 

Vi 

u 


.1 

^  I 

OQ        O 

1    I 

aC      CO 


e 


U 
t 

z 


c 

u 


2  I 


I 


o 
E 


5 

> 

e 
o 
O 

■S 

f 

M 

c 
o 

I 

CO 

w 


2 

o 

1 


O 
u 

> 


lis 
«  S   i 

S     s      S 

O      ffi      e£ 


o 
o 


S  ? 


CM 


5     P 


2     S     =     2 

>0        VI         —         — 

5     ?     5     ? 


5     5 


—  0«         <N         —         <S         <N 

—  —  r*  <N  fS  <N 


2       3^ 
*       ^       ^ 


2 


3 

8 
J 


2 


3 
O 

a. 

s 


3 


2 

Vi 


i  f  - 

««      3      ^ 


I 


3 

s 
s 


c 


ill' 


e 
O 

I 


g  Jg      -9      O      >      > 

d^  i  ^   s   s 

o       o 


o 

C/) 

_>» 

o. 
& 

3 
C/) 

w 

E 

o 
X 

s 

s 

3 

< 


S 


o 

g 

e 
u 

> 

a 


c 

I 

u 

ie 
w 

> 

.  ^   "i 

"      a      2 

OQ       Otf 


z 


I  I 


X 

u 


E    I 

2      I 
S      < 


S: 


—       <N       »n 


«o  >C  r-  ^ 
«n  m  «r>  »> 
•r>       «n       «»       o 


Federal  RegistOT  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17445 


B 

2      2. 


s 


o 

M 
M 

e 

1 
U 

M 

"e 
w 


cl      S      o 

I  I  ^  I 


o 
5 


s 

M 

c 

& 

•o 


1       8 


1 

U 

^     vi 


I   I    i  I 


CO 


<  ^ 


1 

u 


^  I 

1  I 

1  £ 

i  1 

^  1 

u  I 

g  = 


1 


I  i  I 

I  ^  I 

S  CO  « 

J  2  W 

B-  3  J 

D  u.  u. 


00 


«s  9>       <rt       m       <»       -> 

00  00  00  00  00  00 

?  5     5     5     5    5 


«S  _         <M         —         — 

;:       p:    r    ^    ^ 


5     5 


CO 

as 

B 

o 

y 

M 
g 


1 

c 

o 
E 

I 


a 

E 

3 
U. 
w 

I 

3 

u 


3 

I 

3 
U. 

9 


CJ 


8 

CO 


(2     S 


—    M 


S        vO        S        to 

•r»       •#%       »r»       «n 


17446 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


2  g 

S  i  ^    f 


I 

s 


"8 


E 

3 

w 

E 
o 
X 


11^ 


CO 

8 

I 

i 

< 

1 
at 
g 

X 


S 

B 


3 


1  ^ 

i  I 

i  I 

1  .§ 


S6  2  S 

»  =  7 

S  «rt  — 

*  *  «n 


—   —   p>i 


2   5   *   «n   «r> 


— •  <>*  r»  n  po  1*1  — 

a  H  G  <^  <^  «^  — 

C*  c?  r*  j;^  «^  <N  — 

r»  t*  r~  (^  r*  r~  f» 


I 

(/i 


Q 
Vi 

8 
I 

Q. 

a. 
< 

o 

JZ 

« 

3 
O 

X 


I  !  ^ 

5 


O    X 


8 

o 

o 
(/} 

3 
Q. 

E 
o 
O 

s 


t  I  I 


o. 

E 
o 
O 


2i 

o 


s 


73 

3 


u 


I    I 

■o 

s 

.S  u. 


8 
E 


8 
I 

CO 

E 
'3 


a 

1 


I 

u 

? 
>  i 

00   S 


o 
IS 
§ 

z 

c 

Ui 


o 
O 

IS   8 


e 

I  I 


c 

c 
e 

Q 


® 


'T   «r»   «o 

«»«   tn   m   « 

ro   ro   1^   00 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices  17447 


> 


o 


J 

OU 

eo 

c 


1! 

o 

CO 

o 

3 

ta 

w 

e 


J      8 

a.     CO 


e 

s 

CO 

00 

E 

Q 

■n 


w>       s       u 


o 
Z 

o 

•S 

o 


I  1 

I  I 

I  i 

5  CO 


Q 


8 

ffi 


1  i  5  ^ 


•S     o     -g 


•A       !i       S        3 

,2      5      5      .2" 

S      O      X      Jj 


•- 

— 

— 

O 

_ 

_ 

_ 

_ 

_ 

CM 

»»> 

CM 

CM 

»*i 

_ 

_ 

c^ 

Ov 

^. 

* 

^" 

«*> 

<N 

»»l 

^m 

<N 

CM 

r»> 

CM 

m 

^H 

CM 

«*> 

»»> 

f*^ 

r*! 

CM 

« 

•r> 

M 

«»» 

«* 

— 

rr, 

ee 

mm 

m 

f»» 

ee 

^ 

^ 

^ 

M 

« 

^ 

^ 

«N 

2 

"» 

CM 

«A 

«n 

«r> 

«r> 

* 

«n 

^ 

«r> 

•^ 

«o 

«n 

«r» 

CM 

«r» 

«r> 

w% 

r- 

■* 

^ 

Irt 

* 

* 

^ 

•♦ 

^ 

•* 

^ 

^ 

•<* 

^ 

^ 

* 

r~ 

^ 

f 

'T 

I 

c 

u 

> 

CO 


o 
o 


eo 

c 


2 

CO 


I  F 


i  1 


•c 

i 

s 


o 

CO 

eo 


o 

CO 


o 

CO 

« 

•S 

5 

w 


Ck. 

o 


CO         w 


D. 
O 


m 


CO 

u 
>« 
u 

ffi 

I 

Q 
CO 


■i   i   5  I 


X 

U 


o 

eo 


I 


CO     a 


g 

S 

CO 


e 
o 

I 

CO 


3 

CO 


o 

CO 


s 

I 

o 
X 


CO 

'5. 
o. 

3 
CO 


o 
o 
Ol 


S 


<f>       s 


o 


CO 


o 

CO 

s 


> 
o 
Z 

o 


o 


i 

> 


o 


1 1 
11 


2 

CO 

M 

I 

o 

8        ii! 

ou      o 

•a       X 

i     & 

o 


eo       ^ 

c       i       5 


9 

1 

ee 
o 

I 


2        S. 


I  ^  ^ 
I  'i  I 


C 


u  =: 

tS  CO 

I  I 

<  Q 


o 


=<  % 


CM 


9> 


17448 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


17449 


6 

I 

5    i 


a 

o 
Si 

o 

o 

H 


i 
w 

Z 

■o 

s 

g 

I 

» 

z 


I 

I 

s 


o 

e 


Ol 

o 


2 

Vi 
m 

1 

o 

"3 
_y 

*# 
o. 
O 


Vi 

E 

s 


o. 

3 
C/3 


8 

CO 


E 
1/1 

o 
U 


2 

§ 

u 

"3 

e 


u 

CL 

s 
s 

X 


2 

8 

"5. 

o. 

3 
U 

a. 
•o 
5 

u 

a. 


8 

E 
g 

I 


S    5 


o 


c 


C 
< 


a.  .2 

5  I 

1  H 

«  .2 

o  a 

X  ec 


8 


2    s    <    ^a 


u 

o 
55 

u 

s     = 


•S 

o 


S 

CO 


c 
u 


o 


E        M 


o 


.5    u 
U.  < 


E 

E 
o 
U 


u 


■o 


.S       ea 

5 

CO 


i 

E 
o 
U 


u 

1 

u 


o 

i 

e 


< 

I 

5 

s 


00         s.^         s.^ 


i    I     ^ 

"11 

I      2 

O       H 


c 
o 


"3  'K 

■g  - 

W  M 

I  I 


•see 
t«        o        o 

£       e       e 

a  =   2 
111 

M     u     u 


u. 


e 
o 


s    s. 


ill 


9  . 

«  § 

3  z 

E  ii 

a  ^ 


b    -s 


I 

< 

5 
s 


II 


|2 

SB 


1 


o 
U 

1 

E 

I 


^  .5 

I  I 

<  I 

>«  8 

■J?  > 

U  -= 

1  i 


u. 

E 


«■ 

c* 

<r> 

g! 

«* 

r»> 

«N 

^m 

«»> 

— 

Oy 

>o 

«r» 

«r» 

«*> 

■* 

«N  S  —  <N 

—  --  Ov  ^ 

>0  >0  m  f*» 

^  •*  <n  lo 

^  *  '^  ^ 


—        —        m        S        — 


ee 

«*> 

.M 

fS 

t 

«r> 

(N 

CM 

^ 

^ 

in 

VI 

s 


—  —  o» 

—  f>l  — 
«>l  *s  «s 
«M  P*  «S 

«A  «n  m 


«^  —  n  «»*«*»  «n 

»»»  <s  «N  f<*       «s  <>i 

C4  IN  <N  r<       r*  «N 

m  «r»  «r>  «n       «r>  tr* 


m 

ee 

en 

vM 

» 

«M 

o* 

o» 

g^ 

«N 

i^ 

CM 

r* 

n 

<s 

<S 

•s 

«*) 

«N 

JN 

r< 

rM 

CM 

M 


2  i  I 


•o 

s 

CO 

s 


i 

w 

z 

s 


o 


S 


» 

c 
u 

-J 

e 
o 


a. 
e 


t 

o 


u. 


O        •—        -5    3 


Vi 

o 

u 

jO 


o 

Z 


a. 
O 


B 
O 


eo 


e 


:3 


Q. 

o 

u   c 
X    u 

U  U 


U 

z 

o 

1 

w 

M 

3 

8 

I 


I 

.A 

E 


■S 
"o 

€ 

< 

I  I 

I    ? 

i  i 

U      X 


o 

o. 

3 
C/} 

a. 
•o 
5 
a 

o 

a. 


e 

-a 


o 

CO 

E 
w 

O 

JS 

eo 

3 
O 


3  <o  in 

O  -^  S 

u  c  o. 

S  CO  iS 

I  i  ^ 

jj  a:  a: 

^  ^  s 


M 

5 

eo 


u 

E 

E 
o 
U 


c 
.2 

3 
Z 


s 

CO 


w 

E 
E 
o 
U 


eo 

c 

"3 
» 

1 

O 


•o 
u 


I 

E 


g 

iS 

? 

00 

g 

3 

-3 

CO 

Si 

1 

3 

1 

E 

g 

O 

1 

1 

o 

o 

o 

J 

c 
15 

i 

-3 

•s 


> 


M 
U 

u 

E 

<;; 

E 


Z 

S 

CO 


1 

i 


Is        ^ 
I  i  1   S 

i 


c 

u. 


e 

o 

Z 

»r 

e 
o 


B      2 


1      ^ 

I      I 

U      c/> 


M 

eo 

e 


2 

B 
O 

'e 


o 
Z 

B 

2 
'e 


J2 
9 

00 


fi    =    'S 

s  2  s 

-     s     g 


< 
9 

M 
W 


>   1   1    i 

CM      U      U      OB 


i  1 

i  « 

•5  •» 

t:  «2 

e  o 

O  M 

'3  ^ 

E  B 

I  ^ 

£  CO 


I 

1 

eo 
e 

iS 
9 

CO 

•>     1 

9     -2 
2     I 

&     I 

I     ' 

^      9 

o       w 

i   '^ 

So        «A 
<  g 

o 
u. 


hi 

Z 

1>< 
9 

03 


I 

n 

"O 
B 
3 

U. 
u 

'e 

s 
B 

u 
■o 
9 


i  I 

it  o 

u.  •* 

«  -8 

I  .1       § 


o 


o 

z 


.S 

«>        B 
eo       C 

I       ^ 

5 

3 

&      (Z 

5    1 

U.        Hi 


u 


e 

u 

8 

OQ 


^       <^       n^       ■^        in 

s   s:   s:   §:    s^ 


-    f 

mm  ^ 

i   i 


f 

«N 


(D    @    ®    ®    (§)    (g) 

O*       «rt       <o       —       CM       — 


«       2       S 


3 


(D    (§) 


3 


■^ 


-  ' 


17450 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


I 


u. 
Z 


I      ^ 


I 


I    i   § 


I  ^  % 


111 
?    ^    i 


I    I 


C/l 


e 
o 
U 


S 

I      ^ 

I  Is 

.£      1  iS 

u.      '0  '^ 

f/i       u.  < 


I 


o 
2 


s 

c 
S 


Co  c 

*t  S         ^^        "- 


I- 

g-2 


s 


1 


y     «=  S     := 


II"     = 


•2       {J 


U 


u 

u 


< 


^ 

o> 

» 

_ 

r* 

OS 

«s 

fM 

<N 

M 

«N 

r4 

«N 

a 

*>t 

<N 

«s 

«N 

*S 

•N 

(M 

(N 

<S4 

«n 

«r> 

•r» 

<r> 

>r> 

eo 

«0 

IN 
<N 

«N 

«N 
CM 

<N 
<N 
<N 

<N 

«N 
CM 
CM 

On 

1     ffl     -5 

g      I      2      I 


I    I 


B 

ill 

S 

"a 
_  «j 

I  I  i 
^  I  I 


8 
S 


m      & 


1  I 

s  I 

I  1 

m  (J 


s    1 


M         C 

E       o 

U 

00 

e 


2      I 


eo 


1 

o 


3 

00 


w       J5 


s 

z 


^  s 

00  00 

c  c 

S  I 

u  .J 

8  8 

s  s 

e  B 

iZ  (Ju 


s 


^  I 

H       < 


I 

e 


o 
O 

S 

o 


C 
w 

s 

m 

w 

00 

<s 
00 

t: 
o 


o 


i 

c 

u 

s 

00 
w 

SP 

00 

r 
o 


00 

e 


8? 

00 

c 
o 


® 


<s> 


s 


® 


® 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


17451 


SP 
00 

c 
o 


I 


00 
IS 

s 

CO 


C 

u 

2 

eo 


I 

> 

&  § 

5  w 

o  > 

'S  e 

«  — 

i  § 

JS  B 

£  £ 

in  tfi 

3  3 

8  8 

J  J 


1 

a 

i 

e 
o 
U 


w 

e 

00 

E  E 

E  E 

o  o 

O  U 


s 

•g 

X 

U 

E 

E 
o 
O 

•o 

s 


I 


I  •§ 

9  > 

§  < 

0  « 
^  I 

1  I 


1 

^     8 

I    I 

?  I 
1 

3 

u 
S 


u 

3 


U. 


> 

c 

i 

6 

cZ 

M 

3 

8 
S 


E 


S  g 


s 


e 
8 


Q      ei 


1  s 


s 

f 

8 

z 

1 

Q 


u. 
8 

i 

3 


=    2    s:    I 


f»» 

1^ 

»*» 

»n 

f*> 

«M 

«N 

C>l 

«N 

<s 

fT) 

«0 

«r> 

«r» 

«r» 

s: 


lA 


r* 


s; 


—      o» 


C 
w 

s 

00 


.s 

E 
o 
U 

B 
O 

1 

O 

bu 

•o 

s 


e 

00 


3 

8 


E 

1  i 
i  I 


if 

•c 

3 

8 


S2 

CO 


^ 


I 

1 

E 
E 
o 
U 

■o 

s 

I 

•c 
I 
8 

X 

u 

Jf 
i> 

-a 
2 


E 
1 
s 

e 
8 

00 


B 
O 

o 

E 
E 
o 
U 


I  2 

Q  CO 

1  t 

E  E 

E  E 

o  o 

O  O 


i* 

1 

E 

E 
o 
U 

9 

i> 

•c 

3 

8 

(A 


I 

s 

_       o 

i   ^ 

> 
B 


> 
< 


is 

I 

-c 


O 


2 

n 

.2  E 

M  U 


9 

1 

3 

u 


C        H 


I 


.J     e 

tf  i 

I  M 


u 


£ 


X 

9 

B 
t> 

s 

< 


6 


<?; 


® 


«         — 
\0        « 


® 


® 
«N 

W 


s 


® 


17452 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


S.    ^ 


I  I 

S  8 

I  i 

Z  e 

i  I 


8 


s 
§ 

O 
§ 

3 
M 

e 


1   I    S 


I 


a 

M 

e 


(S 


6 

E 

a 
O 


c 

o 


¥  I 

E  i 

s>  '^ 

S  <  -o 

S  ^  I 

:§  I  c 

S  ^  -2 

c  =  g 

a.  H  a. 


M 

2. 

£ 

8 

1 

u 

e 

^ 

i 

Q 

T3 

o 

X 

3 

—      »> 


«N         «N 


f*» 

£1 

S! 

^^ 

(S 

OQ 

o\ 

<N 

•* 

^ 

«*> 

* 

v^ 

w^ 

^ 

<N 

M 

«N 

<M 

(N 

r^ 

•n 

<r> 

<r> 

«n 

<r> 

8 

X 

5 

B 
U 


£ 


J 

a. 
S 


a 
c 


"i   1 


I   i 

8 

X 

s 


'3 
u 

"8 

s 


8- 

o 
X 


e 


111    = 


1 

"8 

s 

f 
8 

X 

e 


Of 


a 


S 


i 

a 


c       £• 


ea 
3 

a 


w 

e 

i 


c 

3 


X        V$ 


3 

9 


i 


I 


e 


.i     8. 


i"     tZ 


u 

s 

e 


12 


O 


1  I  ^  I  I 

a  g  S  3  e 

.£  3  e 

«  i*  .£  C  - 


a 

o 

a 

3 
M 

3         £ 


I 


JJ       H 


if 
§ 

8 


3 


V 


V) 


§ 

8 

X 

e* 
.2 
'K 

s 


o 


•3 

B 
3 


SP      S      .2 
S        E        e 

i   "^   i 


I 

3 

I 


8 

X 


8 

I 

1 

If 

w 

& 

a 
a 

e 
w 

< 

§  i 

e 


O 
fii 

z 
e 

O 
u 


® 


f 

3 


3 


en       « 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17453 


8  £ 
wee 

I  i  5 

8  ?  I 

§M  a. 

-     I  1 

s  5  IS 


I 
I 

"8 

i    s 


M 

P 


e 


I 

1 

CO 

1 

i 

CO 


O    o. 

£  u. 


—  <M  00 

<M  ^  ^  ^ 

«N         «>l  <N  «N 

^         ^  *  * 

«M         f>l  «M  <N 


rt 

_a 

•a 

» 

9« 

» 

«a 

S 

«•- 

^ 

CJ 

M 

o« 

^M 

wv 

«>• 

«»> 

f»> 

f*> 

« 

o 

r*> 

r4 

r^ 

»»> 

m 

f»» 

«n 

«n 

»n 

»n 

f^ 

«n 

t*\ 

«n 

•o 

«r> 

«r> 

«n 

m 

«n 

00 

«r> 

o 

•rt 

00 

»r» 

^      — 


«r»       M 


1 


CQ 


c 

s 


11 


E 
u 


w       .2       2 


E 

a 
u 


■s 
o 


c 

u 

c 

o 

(S 
B 

< 

i 

E 

3 


I         1 


CA 


e 

w 

B 

o 


5 

E 

3 

8 

X 

ttJ 


M 

00 


.■=       «> 


s    s^  s 


» 

Q 

O 

I 


o 

3 


< 

E 


C 

s 


f 

e 

a. 


i  5 


e 

CL 
D. 
< 

£    :=    8    ^ 

1    1    i    « 
III" 

o       w       o       S 
U      OfC      Z      e« 


SP 
S 


5    2 


8    a 

> 
I 

.fi       a 


.    I   1 


en 


@    (D    (D    ®    (D 

■*       «r>       r»       OS       — 


17454 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


"^^^ 

"^™' 

^^™ 

S. 

a. 

'^. 

VI 

§1 

H. 

v> 

s 

V) 

< 

< 

^^ 

♦- 

n 

es 

'j5 

o. 

> 

u 

u 

> 

Wl 

u 

s 

s 

S 

•» 

53 

« 

t/1 

< 

c 

c 

< 

u 

c 

«tf 

u. 

UU 

^^ 

s 

S 

g 

3 

o 

o 

• 

<^ 

'-s 

1 

s. 

8 
1 

u 

1 

S 

1 

o. 

E 
o 
U 

? 

"5 

X 

S 

CD 

o 

%n 
w 
u 

E 

o 

D. 

1 

00 

_c 
■5 

o 
I 

b> 

«> 

O 

<>. 
o 

VI 

£ 

o 

m 

■o 
c 

c 
w 

E 
ts 

u 

> 

1 

c 

s 

.o 

!c 

u 

> 
is 
S 

c 
Liu 
1 

§ 

1 

c 

3 
O 

u. 

00 

c 

E 
c 
S 
O 

e 
w 

E 
u 

1 

O 
1 

c 

o 

s 
i 

S 

C 

a 
u. 

a 

ha 

u 

o 

u 
u 

< 

u 

1 

< 
5 

1 

1 

> 

JC 

s 

in 

i 
J 

2 

o 
Z 

O 

Im 

o 

e 

S 
e 

u 

c 

» 
o 

o 

Z 

CI 

o 

o 

S 

V) 

o 

_J 

H 

g 
E 
(/) 
u 

> 

i 

UJ 

8 
of 

S. 
§ 

■f 

E 

1 

5 

1 

c 

o. 

00 

c 

v> 

i 

e 
o 
U 
>» 

1 

E 
E 
o 
U 

E 

C 

> 

."s 
s 

(Z 

vt 

3 

o 
u 

J 
ii 

Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17455 


1 
1 


i 

3 

w 
u 

X 


w 
o 

X 

o 
e 

a 


e 

■a 
a 

OQ 

s 

"8 

OQ 


"8 

E 


u 
o 

< 


> 

s 


=     I     4^ 

M 

e 

1 

CD 


•o 

s 

00 

e 

'I 

s 


> 

s 

■3 
e 
o 

1 


«     1 


Ck      -s 


^      § 


¥    8 


E 

E 
o 
u 


Mil 


'=        c 


.J 


o. 
o. 

3 


a 
S 


e 

w 

•o 
c 

J 

-a 


3 
»3 


_         "O  >» 

^    2    ■? 


£ 


—     —     ^     » 


r*      —       — 

00 


«N 

a> 

» 

<s 

O^ 

OS 

9> 

0 

m 

<n 

«r» 

fM 

f^ 

CM 

Pv| 

«r> 

«n 

<r> 

<r» 

I  =  = 


CM       m 


OS 


—  fM  f*s  O* 

o»  o>  —  5^ 

f^  f^  f^  €*1 

r*  «N  r*  «N 

«n  «n  «n  «rv 


e 

2L  S 

I  I 

^  I 

S  «• 


c    ^ 


u 

z 


S 

Q. 

E 
o 


-2       U 


S      2 

a     o 

CD       Z 


•?       £        ? 

3 

§     E     E 

000 


V) 


® 


OS        ^        —        —        — 


e 

s 


?  E 

-  U3 

C  I 

e  u. 


o 
u 
u 

< 

u 
e 
«> 

00 

< 


8 


S^     S 


S 

e      •- 


E 

■o 
< 


> 


£ 


e 


o 


c 

3 
O 
u 
u 

< 

c 

o 

c 
o 

C 
o 

tn 
w 

> 
e 


a. 
E 

o  i« 

O  5 

00  ^ 

•5  -J 

S  -o 

(-  s 

^  c 

■5  « 

s  * 

oc  o 


£      O 


s 

H 

c 
o 

E 

ts 

> 
u 

M 
*^ 
l/l 
Hi 


i     8 


u 
u 

z 
c 

o 

ts 

w 

>• 

a:     £ 


I 

E 
o 
U 


e 
«> 

> 


o 

e 
o 

I 


<s 


01 


o 
■o 

«>     a 

°  I 


j2 

X 


a 

o 

u 

M 


M 

X 


1 

M 

"5 

1 

0 

00 

X 

■0 

§ 

s 

3 

•0 

—  —  fs|0»f»>  —  <s^ 

^^  fO  f^       f^       ro  ^^  f^       ^^ 

r4  <S  M  »  «  m.  MVO 

r*^  ^  00      80      0©  00  00      •Ti 


r^         0> 


3: 


(A 
0 

0 

S{ 

1 

§ 

X 

S. 

0 

? 

X 

I 

1 

■0 

S 

jn 

1 

i 
1 

IE 

X 

1 

X 

€ 

'g 

S  *" 

(^ 

a: 

* 

OC 

IS 

•^      r«      os      «N      <o 

5   ^   ?^   ?   p 

so        sO        <C        so        <C 


1^ 
so 


® 

m 
<o 


® 

fs| 

OS 

<o 


® 


*  00  Os 

OS  OS  (> 

1^  «>»  r- 

SO  SO  SO 


Z 


S 


«     J 


E 


I 


e 
1 

< 


I 


o 


o 


® 
i 


® 


fS 


«n      so 


17456 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


I 

o 

3 

u 

1 


§ 

CO 


e 
2 


o. 
o 

Vi 


I 


f  I 

!  1 

I  ^ 

is  ^ 

CO  -S 

TS  8 

S  -2 

^  I 

o  ■ 

i  I 


«> 

E 

o 
I 


c 


8 

•c 

9 


o 
5 

in 
w 

-c 

u 
1> 

E 
«> 


c 
o 


9 


g 

U 

Q 


S      1 


BO 


c 
u 

w 

E 

o 
u 


00 

s 


t 

w 

u 


S     ^ 


SL 


I      5 

t£    o 


i  ».  1  is 

"5  a  c  5 

I  s  :s  I 

§  ^  5  I 

I  -S  t  -s 

I  I  .§■ 

<  <  Q 


■8 


—  «s  — 

«s  <s  «M 

«N  P<  — 

.-  _  ^ 

oe  oe  w^ 


—  0>  «N  S  OS 

■V  —  <N  —  5s 

2  <N  <N  «N  <M 

«N  —  f*»  —  — 

>o  oe  w^  oe  eo 


00      oe 


o 

U 

2 


o 
if 

3 

J 


o 
5 

M 

o 

Vi 

if 


o 


£ 

s 


s 

I' 

1 

E 
o 
U 

s 


s. 


a. 
o 


CO 


u 

00 

o 
O 


mill 


I 


iS 


s    1 

5 


CO 

■o 

s 

m 

O. 

O  M 

5     .8 


1 

u 

CO 


E 
o 
Z 


■g     S 


1 
w 

e 

3 

u. 


c 

3 

u. 


2 

.§  I* 

I  I 

.2  S 

S  § 

-    E  i 

8  -^ 


C 

E 

o 
X 


o 

u 

E 

w 

<o 

00 

c 


CO 


E 

u 

CO 
00 

3 

■o 

a: 


00 


c 
Of 

E 

3 


O 

O 

■D 

^  I  a 

^      _      "3 

S     "     s 

I  I  g 

o    £    £ 


CO 


£ 


8 


E 

O  00 

o       .E 


00 

< 

00 

e 


C 
> 

o    :5    I 

3 

o 


c 
o 

> 
■o 
< 


I 


Xi 
3 


c 

.9  <o 

V)  O 

>  i 

.2  ^ 

"O  Q. 

eg  u 


® 


c*- 


-      f 


—      Mm 

»n       m       r^ 
r-       t^      r» 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17457 


•5      8     s 


s       a. 


u 

c 

< 


1      1 


o 
2 


00 


•8 


00 

e 


> 
< 


I  ^ 
I  I 

I  1 

s 
1 

§75 
2       § 

>      I 


a 

-a 


3 
CO 


I 


^  I 

.s     c 

11 

I    I  1    I    I 

U     e£     u     O     CO 


5 


1 

u 

I 

O 


I    I 


e  CO 

.2  -o 

1  s 

1  I 


3         C 

I  3 


—       f^       ir> 
r«       00       ae 


^       ^       «n      »0       fn 
^       ^       ^       00       * 

«o      >o      «e      «      ^ 


—      «s 


-  s; 


1^ 


I  i 

< 


^ 

(2 

e& 

E 

e 

«>; 

V% 

.s 

1 

3 

< 

OQ 

>s 

• 

* 

"8 

8- 

S 

o 

I  I 

1  u 

t  1 

Q 


I   t 


S 


CO 


1 1 1 


CO         « 


^    -S     B 


> 
< 


lis 

1 1  I 

I  I  I 


•9     a 


p 

o 

£ 


E 

I 


I 

a. 

-a 
< 


s 


e 
o 
U 

I 

9 


.s    a 


M 

8 


S 

e 

'!S 

Q 


X 

u 


» 


17458 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


I 

Vi 

c 
o 
O 

> 

8 

X 

U 

•S 

o 


I? 

tn  -J 


<     o  S 


e        c 


E 

3 
V) 

e 
o 
O 


5 
e 
u 
ec 

C 
u 

5 

a 


•i  I 

»  I 

2  I 

^  (- 

I  ^ 

I  ^ 

1  1 

«•  — " 

C  « 
*     O.        <•    Q. 


u  S 


I 

s 

-^       e 


§ 

E 

w 
u 

s 

1  I 

u        «> 

**       S 
c«      O 


5 

E 
o. 

°3 
2" 

s 

e 


5 

e 

V 

E 

Q. 


i  ^ 


s 

w 

ic 

it 


s 


E  .E 

5  S 


§ 


P 
« 


s    § 


-    -    8: 


<^  r>i  9« 

*  ^  ^ 

5}  '^  «^ 

*0  f»>  f»> 


I  ? 

I  1 

I  3 

'  J 

S  t 

I  i 

I  1 

e  « 

i  I 


S 


E 

3 

u. 

"a 

u   E 

19   I 


1 

s 

a 

5 


U 

u 

z 

e 

I 

-) 

s 

a 

B 
O 
Of 

*# 

5 

E 
o. 

'5 

s 


S 


Q. 
< 

•o 

s 


u 

E 

3 

VI 

B 

a 


u 

B 
W 

U 


«       2 


e 

g 

O 


il  I 


S 


^ 

2 


.Si  w 

1%  I 

■  -    O  —    B  _ 

3  i  s  =^     " 

fl  |s 

■o  g  y  « 

'5  JS  !5  B 

b:Z  Oaf 


E 

a 

w 

s 


o 

J 

e- 
< 


B 

U  00 

Of  B 

B  a 

w  u 

E  -J 


c 


£ 


3 

or 
U 

i 


u 
u 

E 

o 


a 

B 
O 
Of 

M 

1^ 

'C 

to 

3 

■o 


s 


M 

u 

u 

E 

.«i       eo 


< 


o 

E 

a. 
E 
u 


w 

> 

3 
X 


ao 
B 


3 
X 

U 

8- 

u 

X 

w 


® 


t 

p 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday^  April  J9.  .1997  /  Notices 


17459 


5     ^ 


Vi 

75 

Z 


^    t 

S    I 


.E     a 


E 
o 
O 

E 
o 
■9> 

3 


e     s 


ex 


s 
I 

I 

2 


=  E         tS         B 


J? 


i  I 

u    o 


CO 


<s 


1 1 

I 

5 

E 

a. 


I 


a 


J! 


3 
Q. 

I 


s 

s 

B 

IE 

s 


1 


CO 

S 
s 


E 
o 
U 


u 

B 


•s. 

£ 

o 

S 


3 
Oi 

E 
o 
U 


n 


CO 


o. 
E 
o 
U 


I 


a. 

E 
o 
U 

b 


I 


E 


5 

> 


§ 

s 

M 

I 

3 

o 
^» 

•c 

3 
CO 


>0        «r> 


o>      — 


ss 


I     E 


§ 


Ck. 


CO 


?    8 


cS 


i  ^  \  I 

CO  s  E  §.  ij 

JO-  H  u]  E  o- 

Z  U  £ 


■8 


I 

o 

CO 


s 


o 

CO 


■s    v 


B 

o 


3 


M 

E 
w 

CO 

•8 
1 


I     S     S 


o. 
w 
of 


§ 


> 

B 
O 


E 
o 
U 


0..2 

E 

o 


z 

t 

I 

CO 

1 


<S 


E 


o 
U 


CO 


D. 

E 
o 
U 


a 
I 

1 


& 


3 
Ck. 

i 


X 

u 


§ 

E 

u 

o 


a     I    .s 


I    I 


P 


17460 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


u 


I 

■s 


6 


c 

2 

u 

C/5 

c 

M 

c» 

i 

is 

« 

f^ 

u 

c^ 

^ 

1 

o 

■c 

e 

i 

3 

t 

< 

CO 

Z 

3 
O 

z 

I 
W 

c 
O 

M 
«» 

'5     <« 

O  c 

s     ^ 

I  i 


c  o 

-S  eu 

:i  ^ 

o  •*• 

^  S 

CL  O 


«  CI. 


s    - 


3 

ao 

e 


o 

u 


o 
u 
u 

o: 

c 

3 

o 

C/3 


c 


o 


E 

w 

00 


O 

< 


u 

o 

E 

w 

C/3 

■« 
c 

u 

a. 

h« 
u 


X 

u 

00 

c 

5. 

a. 

CO 

■o 

s 

00 

c 

■>. 
u 

3 


o 

u 

E 

u 


w 

E 

u 

e/3 


00 

e 


C 
u 

> 

< 


u 

E 

u 

V5 

c 
eo 

u 

a 


o       s 


(S     a 


3 

•o 


o 

00 

c 
ca 


00  - 
w 
S 
w 

Of 
to 
u 
u 

E 

w 

C/] 


■8 


.2 


CO 


w 
u 

E 

u 

c« 

c 
o 

ea 
u 

g 

e 
_o 


£      £      Q 


u 


u 

c« 

c 
o 

00 


3 

CO 


CO 

1 


u 
o 

H 
■O 

s 


c 
u 

CO 


2 
'•a 

S 

a. 

o 

•S 

o 


w 

rj 

w 

fN 

r* 

^ 

«o 

<o 

•— 

»> 

» 

<N 

^" 

"■ 

•» 

»N 

«N 

(N 

<o 

<o 

«M 

«% 

«r> 

•n 

00 

00 

<r\ 

g: 


ee 


«n  ee       w^       v^ 


CO       m 


S: 


c 

I 


CO 


3 
(O 


i 


CO 

Z 


2  I 

00  Je 

c  .2 

1  ^ 


o 

o 
.e 
a. 


O 

z 


o 
S 


3 

o 

Z 
• 
w 

e 
O 


t 

c 

3 

CO 


o 

t  8 

.E  c8 

o  .S 

»  s- 


o 

CO 


3 

< 


Xi.2 
to  — 


II 


s 

Z 

'5 
CO 


«> 

w 

E 

w 

eo 

eo 

e 

E 
a. 


c 
00 


I      ^      ^ 


Z      £      £ 


3 

e 


o 

E 

w 

CO 

e 
00 


5 

■o 

S 


E 

3 

u. 


5        O 


CO 

eo 

e 

<S 

e 
o 


3 

00 


00 
e 


C 
w 

> 
•o 

< 


O 

s 

OO 


c 

CO  CO 


u 

u 

E 

w 

CO 

c 
.2 

5 
e- 

c 


u 
u 

E 

w 

CO 

e 
o 


eg 

u  a 

II 


5  .2 


ii     00    z<S 


3 

CO 


I  1 

§  I 

H       Z 


5.  S 

£  S 
£f  8 

.«■!  c 
|.«  E 

<2c8 


9> 

ee 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


17461 


< 


u 

ooo 

C    S 

>•§ 
<  Ou 


u 

E 

eo 


It 

c 
< 
o 
c 
o 
.s 
o. 
J* 

w 

H 


3 
cd 

H 

3 

00 
ao 


^0 

E 


M 


o.     .2 


o 


as 

u 

> 


1 

I 


w 

CO 

CO 

c 


00 


M  C 


t     i5 


£      O 


CO 

e 
2 

(A 
tfl 

o 
o. 
u 


5 

00 

e 


CA 

00 

c 

» 

Q 

■o 

s 
a> 

e 


3 

CD 

O 

in 
1* 

E 

o 

CO 


u 

a. 


"      O 


1 

op      5 


00 

§ 

t 
< 

w 

> 

e 


CO 


1 

H 

s 


c         o         u        s 

a    ««    -s     g 


^    2    I 
o     <    u 


S 
QQ 

o 
> 

i 


^      .2      .2 


c 
w 

> 

B 
O 

U 


CO 


3 
CO 


in 


<3 

CQ 


E     6 

■E  u      =s 

£  <      < 


a 

I 


e 
o 

1 

u 
u 


(N  CM 


—  0^ 


OS        —        CT> 
^>        ^        l~ 


s; 


9> 


g;    2 


eg 

< 

c 

•o 

o 

c 

j= 

a 

Q. 

g 

§ 

3 
< 

g 

i 

CO 

iS 

00 

c 

5 

3 

•s 

» 

00 

ti 

00 

00 

< 

e 

■o 

1» 

Z 

5 

e 
o 

■g. 

mark 
ices 

1 

s 

I 

'5 

_      2 
S       « 

I   I 

X       ou 

i  f 

5        X 

I        if 
1        - 

«  ^  g 
g  go: 
U       fc  g 


E 


i 

e 
«2 

c 

'5 

s 


u 

E 

«> 

CO 

c 
o 


s. 

u 


00         S{ 

c        o 

i   ^ 


u 

u 

E 

u 

CO 

o 

JS 
CO 

w 


5 

in 

3 
M 

3 

CD 


I  0  i 


1  I 


~      y  CD 

«        CO  " 
^  in 

S        .1:= 
>        M   ce 

s 


5 

00 


S"  I 


> 
o 
u 
i> 
ei 


1  S 

a.  w 

«  S^ 

■-  1 

E  a 

E  -C 

CO  Z 


H 

s 


it 


c 

o 

E 

CO 


.2      .2  -2       a 


> 

e 
o 
O 


w 

e£      "8 

u  £     u 


w2 

B 
O    «i 

.e   « 
o.  > 

•S£ 

<-    «f   in 

til 

u  as  jJ5 

vT  eo  c 
8.E.2 

ill 
III 

*>  .s 

M     k.      wT 

w   w   C 

.S  9  H 

2  2   c 

3  e   u 

00  <  u 


V) 

w 

u 

E 

w 

eo 

C 

a 

o. 

3 
CO 

t 


e 

> 


3 
O 


0& 

B 

a 

w 

-J 
•o 

5 


B 
U 

Of 
u 

E 


I 


a 


17462 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17463 


15  I 


S 
I 

u 


I 


MM 

^        ■'  I 

5     -3  I 

e     >  S 


O 


2      I      O 


?  1  I 

»  I  S 

e  E  -a 

o  o  a 

U  U  2 


§1      1 

o<     < 


8  3 

i  i 

s  i 

S  ^ 

^  i 


g 

w 

u 

§ 

la 

Q. 

< 

3 
O 
Z 


Si 

w 

£ 
o 

S 

3 


O 


a. 
'3 


3 

E 
E 
o 
U 


'S 

111 


8 
S 


I 

s 

1 


< 


ha  r*  ha 

I   i   i 


f 


«s 


II 


?1 
if 

«  8 

11 

w  o 

E  S 

U  < 


S 

o 

S 
s 

1 

2 

o 


S 

w 

1 

w 
of 

s 

I    5 

I    -^ 


jf      s    E    z 


3    =    =    =    = 

m         00  M         W  M 


—      w» 


»      -> 


=    s    = 


—       f^       «s 


<M 


a. 


g. 

& 

o 

JC 

jC 

CO 

CO 

h* 

1 

1 

& 

otf 

1 

>« 

o 

(/) 

•& 

3 

3 

CO 


Hi 

> 


3 

< 


S. 

o 

C/) 


■s    i 


S         M 


8- 


o 

jC 

(/} 

e 
«> 

E 
«> 

it 

"S. 
w 


§■ 

.e 

V) 

c 
o 


o 
.e 


«  I  > 

.?  .?  I 

^  **  ^ 

EEC 

2  2  t 

3  3  O 

<  <  o 


u 
w 

z 


o 

JC 
C/) 

k. 

'S 

8- 


o 
E 
o 

3 
< 


M 

5    i 
?  3 

5  I 

9>     ? 


C 
I      I 


o 

E 


8 

•c 

3 


I 
s 

M 

8 
E 

w 

Vi 
M 

e 


i    ? 


|2 


X 


^       t      1 


o. 
o 

JB 
CO 

k. 

'a 
8- 

Of 


3    :5 


_    > 

■A         Ji 


I 


'a 
8- 

Of 

o 

s 

fitf 

u 

> 


1  I 

o       ^ 

CO 


3 

s 

e 
o 


e 

3 

E 
£ 

§ 

15 


c 

S. 

3     3 

CO  c 

o?  > 
E.  ** 

*>     3 

.iJ 

9  s* 
^^ 

CO      M 

.2-3 


I 
9 

§ 
E 

c)i 

M 


< 

■o 

9 

e 
o 

I. 

<^  o 

«*  JC 


> 
w 

MOf 
C   1^ 

=5  o 
■>  8 

I  ^ 

ou  o 

M    CO 


o  5 
->  8 

CO    t 


u 

E 

D. 


U 


ycX 
<  - 

111 

2  M     .S 
II       i 


0£  CO 


E 

I 

U 


it 

E 
E 
o 
O 

s. 

w 

u 

X 

U 


o 

CO 

k* 

1 

'e 

8 

u 

9 

8 

"S 
8 
u 


t:  w     .2 

II  I 

.E   o        « 


I  § 

SS  <" 
•3.8 

CO    g 

il 

"s  a 
&8- 

<  ec 


u 
w 


8 

£ 

o 

T3 

9 

(A 
■A 
W 


00 


I 

CO 

w 

e 
o 
.e 
o. 


1^ 


■^1 

II 

•3-2 

=  1 
II 

u  u 


fc'   s 


M 

c 
IE 

a 


kT 

'a 
8- 

8 


B 


u 

X 


-  9 


e 
w 

E 

o. 


P   o       tS" 


o 

CO 

e 
o 
'S 

'? 
o 


8- 


a. 
0£ 


9  k.- 
"s  a 

as- 

<  06 


'e 
8 

8 

u 

w 

E 

3 

M 

c 
o 
O 


i      .^      S 


o 


o. 
E 
o 
O 


I    1 
1  " 


U 

.£:* 
u 


9 


I 


CO 

M 


M  g  « 

e  3  5. 

I  1  ""^ 

^  < 


i 

I 
1 


V  M 


3 

9 


o       E 

S  I  I 


1 

9 

M 


I 

e 


CO        Ji 


! 

U 


® 

«N  c-»  ♦ 

•^  «»»         »^ 

£?      S>      •« 
•^      r-      r* 


JS     E:     2     *>     '^ 

SJ      I?      2?      "^      ^ 
t^      t*      t~      t->      t~ 


On 


s 


i 


®  ®  (§) 

—  —  r*  ♦ 

en  •  9^  '  9' 

<C  *0  >0  NO 

r»  r«  r-  r^ 


I 


17464 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


1  I 

^  I 

1  i 

a  s 

.5  X 

TJ  > 


a 


< 


V9 


CO 


I   I  I 


CO 


1 


u     OS) 


o. 


o 
s 

I 


I 

o 

"o 

9 
O 
X 

S 

-a 


£ 


o 


I 

> 
9 


o 


s 


a. 


s 


3 


M 

'S 

S 

< 


s 

E 

I 

a. 


B 

it       a. 
H       U 


g      I 

3 

C 
3 

^      I 


<       ^      1 


i   E    !    SS 


I  «• 

■3      U  8 


9-       — 


OS        — 


fS        OS 
CI       * 


—        s©        rn 


E 
I 


^        U. 


I 


'C 


t 

o 


a. 
u 
Of 

I 

3 


a. 

CO   §■ 


e      .2 


o-J 


^1 

31 


8 
> 

"O 

s 

a 

s 


1 1 

a.       u 


I 

e 
o 

3 


I        I 


I  1 


£ 
e 
o 

o 
I 

< 


o 
a. 

■o 

9 

c 
o 

'€ 

3 

8- 


3 
8 


e 

I 
U 


3 

£ 


o 


e 
w 

E 


3" 

3 

£ 


o 


S 

B 
*t 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17465 


S  i 


I 


< 


p   t 


e 

a. 


■o 
c 


S 
E 
I    _ 

1    5 
*    I 

1 

o 


3 

a 

V) 

3 

8 
9 


i 

Q 

8 

> 

9 


•i   I 

S  B 

§o 


8     a 


§ 


1  I 

I  1 

■>  Q 

9  s 

a  > 

M  9 

a.  g 

^  g 

I  '^ 

5  1 


ll 

ti 

2 

u 

£ 


w 

B 

iS         B 

I    I 

£      ^ 


3 
I 

'O 

•o 

9 

& 


•I  I  I 

s    <5    > 


S 

E 

3 

E 

< 


i 


=    .i 


^ 

rf 

g 

8 

t> 

is 

1 

§ 

B 

e 

M 

< 

< 

o 

i> 

B 

1 

.2 

£ 

8 
1 

1! 

§ 

Q 

■o  3i 

>« 

u 

1- 

o 

*J 

S  w 

g- 

8 

S=s 

E 
u 

iS 

eo  3 
<  £ 

^0 


g: 


8;    2 

—         <N 
Ol         — 


»s 

c* 

»n 

f»> 

»»» 

g: 

VM 

«M 

^ 

^ 

«M 

SO 

»n 

^M 

»» 

n 

M 

«s 

«s 

«s 

f»» 

•iM 

^« 

»• 

»^ 

SO 

<r\ 

lA 

ir> 

m 

«rt 

r- 

so 

m 

r^- 

r» 

«> 

u 

E 


S 

E 


o 

3 


£ 
e 
.2 

B 

I 

«:  S 


I 


12 

o 


?        °§        1  s. 


g 

? 

s 

g* 

1 

1 

.o 

i 

1 

1 

•1 

1 

^ 

% 

f 

1 

1 

j2 

a. 

c 

tS 

iS 

9 

> 
•a 

1 

1 

1 

1 

;?• 

1 

9 

> 

S 

^ 

•^ 

|S 

S 

^ 

•8 

1 

1 

< 

I 

J 

£ 

t 

E 

s 

1 

s 

1 

i 
1 

CO 

1 

< 

& 

£ 

1 

^ 

g 

1 

> 

1 

-a 

X 

9 

M 
O 

CO 


s 

8     8 

J  I 


I 


£ 


u  8 

c  s 

ll 

ll 


8 

I 

E 
o 
U 


il 


g 

< 

eo 

B 

I 
O 


9 


< 
8 


{S     If 


® 


® 


17466 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  NoUces 


S 

» 


I 

M 

1 

s. 

CO 


> 
Ul 

J 

1 

in 

i 

CO 

I 


5    I       "E 


f  ^ 

i  I 
I  I 

1 1 


Jo  s       OS      *"      ^^  C 
£tf     ££     5     OS 


e 

c 
«> 
O 

00 


u. 

I 

a 


u 


a    s 


u 

s 


g 

^         9 

^         I 

S-2P      C 

Sis     i 


3 
I 

I 

•5 
i 

s 

> 
tii 


E 

CO 

s 

CO 

< 


g. 

CO 


I 


^  U  i 


E 

a. 


1< 


« 


9>        » 


»n 

_ 

Ot 

«o 

"• 

_ 

» 

P 

r^ 

?^ 

M 

^ 

2 
P 

r4      » 


C 


i 

i 


3 

s 

< 
CO 


? 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9,  1997  /  Notices  17467 


I 

e 
I 

u 

CO 


i    § 

1  ^ 

2  ^ 


i 
I 
i 


(A 
«> 


■o 

i 


■5  «■ 


< 

c 
w 

E 

a 
E 
< 


e 


eo 

s 


I 

it 
% 

i 


E 
K 

3 

E 
< 


8 

S   I 

1  " 

o     8. 

B  * 

3 
O 

o 
S 


3 

o 
U 

"3 

O 


9 


.     S 
I     1 


I 


E 

B 
O 


9 


5     8. 


eo 


I    I 


eo 


eo 

9 


E 

a  ^ 

<  s. 

eo  CO 

i  i  1 

Ou 


<     «}«     S     5 


so 

B 


CO 


J 

s. 

CO 

■3 

§ 

I 

■o 
9 

I 

(Z 


I 

I 

^        **       ^ 


o 

O 
X 

I  I 

5  1 

fee 

i  ? 

i  I 

U  O 


8      ^5 


a.     := 

E 

CO 


€ 
O 

9 

•» 

t 

a. 

3 
Z 


E 

B 


9 

CO 


* 

««■ 

IN 

» 

^ 

M. 

^^ 

»» 

o> 

<s 

OTM 

9n 

«^ 

f»» 

f»l 

f\ 

f\ 

€*» 

♦^ 

r» 

«^ 

r«- 

f^ 

r- 

1^ 

r* 

S^ 


in 


»  Ov  — 

^       —       rM 


—      « 
«N      — 


8 


3 
O 

u 

o 
O 


.s       c> 

M  IS 

£    £ 


> 
2 


*t 

E 


■s 

e 
■5 


<      -2 


B 

E 


p 


w 

B 


o 

00 

B 


E 

< 


U 


I 

I 

E 

3 

E 

< 


.0 

3 


O 


hi 

z 


.§  1  .§ 

I  i  I 


2 

€ 
■» 


I 


B 
P 

I 
I 
9 

S 

E 

K 

3 

E 
< 


'u 

B 
*t 

00 

< 

U 

H 


73 

•c 

u 

< 


I       ^ 

^       I 

s    I 


.s 


2 


M       a. 

I 


o 
X 


8 

o 


CO 


o 
Z 


S 

B 

8 

o 


B 
O 


I 


§ 

o 
& 

6 

•o 

9 


B 

is 


o 


a. 


E 

E 
o 
O 

M 

3 

8 
9 


9 


B 
O 


I 

CO 


®  (§)  ® 

—  CM  f»> 

8;  s;  s: 

(^  r-  r- 


® 


17468 


Federal  Regiater  /  Vol.  62,  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


.i  |S  I 


I  I  i 

?  ^  I 

.S»  .u  g 

5  5  < 


0  §  § 

§  §  6 
o  o  o 


I 

& 

I 


.1 

I 

CO 

X 
1 


I" 

<»• 
o 

s 

E 

O 


2  S  , 

I  ■§  I 

I  i  I 

'6  &  I 

•s  "S  "— 

O  &  o 

§  §  § 

i  i&  i 

o  o  o 


E  ^  S 


*M 


9> 


5   2    =    _ 


to   <o 


—   r* 


3 
J 
I 
1 


m      M 


S  3  i  -0:2  a 
<  w  o  MiS  a 


■S   -o 

u  S 


IS  (/) 


s 

?   s 

E  O 
■f 

o 


I 

•5 

Z 

6 


5 

Z 

6 
f 


s 


•5 

Z 

1 
g 


I 


■R   ?   «» 

>«  >  .a 

f  £  J 

■o  -s  w 
§  §  S 

O  O  3 
is 
O 


C 

o 

a. 
S 


M 


O   -9 

2 


M 
U 


o 


I  § 

o  o 


*     M 


i  '3 

I  i 

I  I 

S  I 

S  3 

8  S 


s 


® 
i   i 


—   2!   G   ^ 

S  s    I    s 

00   eo   S   S 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


1746t 


M 


1 


I 

I 
1 


i  i 


of 


U 
00 

B 

'5 
,e 

e 
o 
U 


o 

00 

B 

e 

3 
Z 


-I  8 

B  .S 

3  := 

G  u. 

O  e 

U  O 


£ 


o 

00 


o 


1 

u. 
U 


3 


I 


I  '^ 

E  o 

S  Z 

i  8  ^ 


a 


it 

u. 


5 

8 


e 

3 
Z 


g 


u 

ft" 


.1 


r    3 


z 
< 


s 

u 

1 


Vi 


I 

g 


a.     </i 


E 

5 


SP 

e 

u 

■« 

o 

B 

o 


8 

-c 

i 


1 
I 


s 


^m 

t^ 

«*> 

t^ 

rM 

«s 

« 

<o 

>o 

s 


r»>  —  —  «S 

»^  r»»  <S  «>« 

«S  <N  <N  rj 

«  <o  «  « 


«s 

«S 

«N 

«N 

«s 

<N 

« 

« 

« 

■S      8 


B 
3 

E 
E 
o 
O 


II 


III 


I 

z 

o 
8 

u 

e 

o 


6    I 


bu 

U 
00 

B 

e 

3 
Z 

"8 


B 
O 

U 


it 

bu 

g 

O 
00 

I   I 

3       := 

z 


s  1 

so       M 
•I  & 


bu 

O 
u 


'E 

3 

E 

E 
o 

^    s    s 


g    :i 


O 
00 

B 

's 

B 


"8     s 


B 
O 


u. 

B 
O 


a 

B 
W 


8 


u. 


Z 


it 
u. 


CO 


a. 

s 

00 

B 

e 

3 

z 


8      .§ 


E 

E 
o 
U 


S 

ed 

a 


it 

u. 

u 

B 


8- 

o 
Z 


V) 


a. 
S 

oc 

00     e     u 

1      I 


S     1     ^ 


3 

i- 

o 
Z 
o 

1 

u 

8? 

a. 


1 

U 

a. 

f 

u 
«r 

3 

a- 

o 
Z 

I 


8- 

o 
Z 


s 

a. 

s 

z 
2^ 


-s  I   I 


CA 


g 

u 


SP 

E 

w 


s 


o 


s 


(g)    ®    ® 

fS         «^         »> 

s  s  i 


§ 


17470 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


I 


s 

E 

w 

M 

u 

8 

z 

o 

E 
o 
X 


S  1 

s     i  I 


s 


m 
Q 

e 


u. 


s 


1  1 

M        ^  ^ 

.Ego. 

S  ;  I 

E      g  b 

1      I  § 

I    <5  ^ 


J2 

S 

a 

i 
§ 
S 

I 


I 

CO 


a 


>» 

o 

£ 

I 

E 
E 

o 


I 

X 


S  I 

5  a  I 


i  I 

I    1 


9 


e 
'£ 
J 

CL 

ti.      <      o      UJ 


r 

•5      t 


t2 

> 

3 


iS 

_> 

< 


o 
U 


o       I 


=     S 


S 
I 

s 

1 

e 


g 

.e 

(}$ 

-a 

eo 

1 

H 

ha 

1 

3 

E 
o 
U 


3 

CO 


i   i   5 

£5       ri       «N 
Kt        <c        « 


ee 


Si    ? 


0\ 


7      »      13      Z      m 


—  -"  <N 


—  <N  — 

>A  ■*  ^ 


I  I  I  ^        -  ^ 

O       Z       ^       M 


1 

c 

C 

.e        b 
c       S 

S     8- 


I  5  I 


u 


3 

E 
o 
O 


a. 
E 

a 

o. 

u 


J 

;a 

•o 
S 


3 

ea 


S 


s  s 


® 


—  (S  •-  r>k 
«N  «M  c^  ^ 
D!       a       «N       ^ 


i 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


17471 


8 


I      I 

o.     S 

<     E 


^   5 


(A 


s 

1 

1 

1 

§ 

z 

€ 

a> 

'55 

s 

< 

^ 

S 

5 

e 

bu 

5 

1 

< 

s 
s      ^ 

s  1 1 

1  t 


I 


I 

s 


I    I 

I  I 


I 


t 

s 


s 


& 

f 

•n 

s 

U 

^ 

w 

s 

•a 

g* 

^ 

M 

§ 

1 

1 

1 1 


s  I 


e 
o 


I 


%    s 


s 

"a 

I  i 

o    "S 

-5       & 


_      ^      _ 
v>      »o      t» 


9^  CO  ^K 

^0         «^         >0 


-   -  a 


.& 

!:!  I 

5  i  ^ 

8  5-1 

s  1  ^ 

•a  .2  2 

g  1  1 

I  ^ " 


i    z 


s 


-a 

B 
O 


§ 


I   s    I   I 

!  s  i  1 

W         J.         kta         -% 


3 

s 

g 

E 

& 
o 


e     .a 

I      I 
1       a 


1 1 

I  § 


S 


I  i 

I I 

1 1 


Mill 


S 

9 

-a 

B 
O 

I 


•o 
9 

M 


1    « 


1 

7i 

3 


I    J    I    ^    1    6 


I 

e 

9 

E 
E 

a 


s 

o 
X 


11 

U  M 


M 


17472 


Federal  Register  /  VoL  62.  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


i 

I     £ 

I  ^ 

I  a 

I  I 

I  1 


1 

J 

s 

i 

1 

1 

1 

z 

^ 

^ 

:d 

■g 

1 

oi 

:§ 

c 

§ 

§ 


I 

CO 

-c 


O 

"3 
I 

00 

S 

«n 


S 

o 


I   I 

s  i  2 

Z       CO       £ 


^    a 

=     i 


9     ? 


^       H       S 


o>       —       ««« 


—       M 


m  0\  — 
—  —  0» 
n       r«       fn 


s 


1 
I 


> 

s 


s 


§ 


J 

^ 


I   6 


-a 


i    ^    o 
S    I    ^ 


ll 
i 


s 

X 

S 


z 


8      5 


I 
S 

S 

•s 


I  F 


e 

3 


•a      > 


> 
5 

9 


o 


8 

■o 
9 


I 

z 


I  I 

I  ^ 

8  I 

a  £ 


i 

il 

a   6 
^  3 

.9-     M 

1 
9 

•n 

e 
o 

'e 
D 


M 

e 
o 


< 

-a 

E 

i 

u. 

I 

•a 

I 

.a 

> 


«n       ir»       <o 
*^       fn       m 


» 


M 


§ 


2g   ;g 


s 


Federal  Kepster  /  Vol.  62.  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


17473 


&  s 


I 

f    o    '5 

111 
ill 

s    f    < 

^  1 1 

3     5     .1 
111 

9      i2      I 

o    o    < 


u 

E 
«> 

(/) 

3 
O 
>• 

■o 

9 

■o 


2      -s      .00 


I      S     I 


£ 


9 

'> 
U 


I   i 
1   i 


< 

e 

e 

§ 

00 


.e  ■ 

I  I 

I I 

II 
«  I 


CO 


■2  =  1 

I  5  t 

1  I  i 

g  E  I 

I  1  1 

n  i  i 


7  S  —  n  5  — 

r^  f^  ^*  ^^  f^  f^ 

—  —  «S  t^  mm  mm 

00  00  0«  >0  00  00 


__      _      r*      Oj 

^       0>       »n       «r>       S 
f^       f^       ^^       ^*       f^ 


ft       tn 


w 

> 

Z 

9 


a     i    I 


9 
9 

ii 
P 


Z' 

•r 

e 
o 


o 
I 

I 
I 
I 

I  I  I 
I  I  I 

>•      2      .9      E 

I    ^    i 


M       e  s 

S      -2  I 

I      -9  ^- 
I 


ll 

11 

§  § 

00  '^ 

u.  S 

ll 


.5      5 


s 


I 


0&         S 


I  8  2  1      ^is  I  I  s  I  I"  1  i  § 
|lMlii|Mli^<<l 

1    E    E    is    t-(^t5^.£    9-8-2    2    e 


I 


I  I  I  I  ■  ^ 


e 

i 


e 

3 


< 


Vi 


-    -   ® 

5      5      * 
vo      <2      <o 


® 

•• 

M 

ft 

r4 

rr 

P- 

r* 

r^ 

17474 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9,  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17475 


ss   s 


ecii     ec 


I  i 

1 1 


<S    Z 


a    i 


t 

c 

■5 


S 

•c 
o 

I 


I 


I 


> 


I 


E 

< 

O 


•8 

3 


< 


a    <» 


o 
U 

M 

e 
% 


s 

o 


0: 

.0 
"Z 

3 


& 

o. 

3 
CO 

8 

:« 
1 

u. 


I 


I    a 
J 
I   ^ 

5     9 


8P 
S 


s 

I 

o 


•8 


K 

3 
O 

z 

> 


o 

■5 


I 

0£ 


s      r 

cr  h 

s 


^   I 


I  I 


I    i 


e 
•s 


1  U  §  I 

"S  1  g  I 

b  E  s»  .> 

i  •€  I  I 

<  <s  js  :: 


I 
1 


> 


«r»       m 


s: 


« 

« 


00         <N 

5     3 


s    = 


s!   s; 


I 

o 
CO 

S 

1 

£ 

"a 


I 


8P 
S 


«> 


^       g      U 

*f  !s         *^ 


o 
O 


i    &  I 


>       U 


X 


a 


§ 


3 

n        .£ 

f  J  I  I  I  I  1 


CO 


5 

E 

SP     .E 


e 
•a 


6 

E 

i 

I 

e 
w 
O 


> 


§       c       I 


e 
«> 


Sf 
9 


E 

■o 
< 


9 


If 


fi£  .E 

E  e 
9   o 

XO 


e 


o 
U 

M 

e 

I 


§ 


i  "^ 


e-a 

■S  § 

|i 
I* 

i  I II 
"  I II 

I    IS 


I 


CO 


u 

u 

Z 


e 


3 

§ 
U 


11 


H       ? 


o 
U 


If 

-I  2  i|i  I  11 

£    £    a 


•3 
t 

3 
O 
X 

w 

> 

£ 


3 

S 

u 


I 

> 

e 

a. 


o 

I 

e 


<  < 


I 

3 

J 

a 


> 


s 

E 
o 

w 


c 


> 


.2    I 


■8 

e 

I 

i 


t 


I 


1 


® 


(9 


i    R 


9^        9> 


\  • 


17476 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


I 


e 
U 


8 
I 
6 


■M    3 


s    -^     S    I    I    i 


u. 

z 

3 

flu 


51 


c 

< 


> 

o 
e 
o 


E 

•a 
< 


o 

i 


e 
o 
O 

o 
u. 

i 


I  I 

s  I 

S  T,' 

<  -] 


I 

E 

3 

E 

E 
o 
O 

s 


s 


o      -t: 

Z       3 


e        e  c 

o       o  •^  o 

.«  .«  g.  .« 

c       e  ^  e 

E       E  Sf  E 

<  <  Q  < 


s  I 

£  < 

u  a 

w  e 

H  3 


9-        — 


0>         »^         "- 


9< 


On 


IS 


«S        «N 

0>        9> 


9- 


<s 


OS 


3 
O 

u 


e 
.2 

S 

a. 

1 


u 

z 

I 

■o 

I    I 


o      .K 


1 

c 
o 


9 


u. 

(2 


00 

S 

a. 


eo 

S 

a. 


=    -s 


2      X 


8 

3 


o 
e 
o 


p     O     (Z     .s      s 
£     .a     .2     s     .s 


E 

< 


3 

2 
s 

E 

3 

ii 

II 
11 


u 

K 
U 


< 

in 


> 

o 
e 


11 
5S 


e 
o 


e 
o 
U 


3     S 


o 
u. 


I  J 


a      u     •s     •£  ^     'S 


^      —      —      r*      •»»      ^ 
*       —       «       M       <s       oi 


—      r« 

Ok        Ok 


JS 

o« 


^« 

CM 

M« 

<N 

MM 

^M 

cn 

f*» 

•n 

«A 

«r» 

«r» 

» 

o» 

o» 

o« 

$  $ 


Federal  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9,  1997  /  Notices 


17477 


S.8 

.2  S 
ei  O 


73 
e 
o 

i 

z 


c 

:a 


1 

o 

'i 
E 

c 


OS 


0>  ON 


—  —  *s 

r^  w  M 

n  n  <N 

Ok  o>  o> 


©•8 


2     P 

0>         Ok 


Ok 


1  " 


17478 


Federal  Register  /  Vol.  62.  No.  68  /  Wednesday.  April  9.  1997  /  Notices 


Sally  Katzen, 

Administrator,  Office  of  Information  and 
Regulatory  Affairs. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  91 

[Doc4(at  No.  28870;  Amdt  No.  91-254] 

RIN  2120-AE51 

Reduced  Vertical  Separation  Minimum 
Operations 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUiMARY:  The  Federal  Aviation 
Administration  (FAA)  is  establishing 
requirements  for  operations  of  U.S.- 
registered  aircraft  in  airspace  designated 
as  Reduced  Vertical  Separation 
Minimum  (RVSM)  airspace.  RVSM 
refers  to  airspace  between  flight  level 
(FL)  290  and  FL  410.  with  assigned 
altitudes  separated  by  a  minimum  of 
1.000  feet  rather  than  the  2.000  foot 
minimum  separation  currently  required 
above  FL  290.  The  current  requirement 
is  based  on  navigation  equipment  with 
a  level  of  accuracy  that  necessitated  a 
2.000  foot  huffier.  Modem  navigation 
equipment  permits  more  precise 
navigation,  including  altitude  control. 
These  regiilations  require  operators  and 
their  aircraft  to  be  approved  in 
accordance  with  new  requirements,  in 
order  to  operate  in  RVSM  specified 
airspace.  The  regulations  ensure  that 
operators  and  their  aircraft  are  properly 
qualified  and  equipped  to  conduct  flight 
operations  while  separated  by  1,000 
feet,  and  ensure  that  compliance  with 
the  RVSM  requirements  is  maintained. 
This  amendment  makes  more  tracks  and 
altitudes  available  for  air  traffic  control 
to  assign  to  operators,  thus  increasing 
efficiency  of  operations  and  air  traffic 
capacity.  This  action  maintains  a  level 
of  safety  equal  to  or  greater  than  that 
provided  by  the  current  regulations. 
RVSM  will  be  apphed  in  designated 
areas,  with  the  first  area  being  certain 
flight  levels  in  the  North  Atlantic  (NAT) 
Minimum  Navigation  Performance 
Specifications  (MNPS)  airspace. 
DATES:  This  final  rules  is  effective  April 
9, 1997.  Comments  must  be  submitted 
on  or  before  June  9,  1997. 
ADDRESSES:  Substantive  comments  on 
this  action  should  be  delivered  or 
mailed,  in  triplicate,  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attention:  Rules  Docket 
(AGC-200),  Room  915-0,  Docket  No. 
28870,  800  Independence  Avenue,  SW.. 
Washington.  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
28870.  Substantive  comments  also  may 


be  submitted  electronically  to  the 
following  Internet  address:  9-NPRM- 
CMTS@faa.dot.gov.  Comments  may  be 
examined  in  Room  915G  weekdays 
between  8:30  a.m.  and  5:00  p.m.,  except 
on  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roy  Grimes.  AFS-400,  Technical 
Programs  Division,  Flight  Standards 
Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
telephone  (202)  267-3734. 

SUPPLEMENTARY  INFORMATION: 

Substaintive  Conunents  Invited 

This  action  is  a  product  of 
international  agreements  under  which 
the  international  aviation  community, 
including  the  United  States,  is  prepared 
to  and  plans  to  begin  operational  testing 
of  the  RVSM  procedures  in  certain 
ahitudes  on  March  27,  1997.  Arriving 
air  traffic,  having  departed  Europe  and 
separated  at  RVSM  ahitudes,  cannot  as 
a  practical  matter  arrive  in  oceanic 
airspace  controlled  by  the  United  States, 
all  needing  to  be  reassigned  to  a  pre^ 
RVSM  separation  altitude.  Unless  this 
rule  is  implemented  by  March  27.  1997. 
there  would  have  to  be  major  delays  for 
westboiuid  NAT  traffic  in  airspace  that 
the  FAA  does  not  control,  to  avoid  a 
significant  safety  problem. 

Because  the  United  States 
international  commitments  in  this 
matter  cannot  otherwise  reasonably  be 
met  and  because  of  the  potential  safety 
problem  for  aircraft  entering  U.S.- 
.  controlled  oceanic  airspace  without  the 
benefit  of  this  rule,  the  FAA  is 
publishing  this  action  as  a  final  rule 
without  an  opportunity  for  public 
comment.  It  should  be  noted,  however, 
that  this  action  has  been  developed 
through  the  international  committee 
process,  a  variety  of  related  program 
meetings,  and  a  formal  public  meeting 
in  1993.  No  significant  adverse 
comment  was  received. 

If  an  individual  beheves  that  a 
significant  salient  issue  has  been 
overlooked,  that  person  is  invited  to 
comment  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Comments  should  identify  the 
regulatory  docket  number  and  should  be 
submitted  in  triplicate  to  the  Rules 
Docket  address  specified  above.  Because 
this  rule  was  developed  as  a  result  of  an 
international  agreement,  comments 
deemed  substantive  will  be  presented 
for  consideration  and  reviewed  by  the 
international  community  under  the 
auspices  of  ICAO.  If  considered  salient, 
the  comment  will  be  included  for  use  by 
all  participating  member  States. 


All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  Commenters  wishing  the  FAA 
to  acknowledge  receipt  of  their 
comments  must  include  a  preaddressed. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  28870.'"  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  This  Document 

An  electronic  copy  of  this  docimient 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone  703-321-3339),  the 
Federal  Register's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661),  or  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  Board  Service  (telephone:  202- 
267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://wwrw.faa.gov  or  the 
Federal  Register's  webpage  at  http:// 

www.access.gpo/su docs  for  access  to 

recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9677.  Communications  must 
identify  the  docket  number  of  this  rule. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rulemaking 
actions  should  request  from  the  above 
office  a  copy  of  Advisory  Circular  No. 
11-2A.  Notice  of  Proposed  Rulemaking 
Distribution  System,  that  describes  the 
application  procedure. 

Background 

Statement  of  the  Problem 

With  air  traffic  increasing  annually 
worldwide,  FAA  airspace  planners  and 
their  international  coimterparts 
continually  study  methods  of  enhancing 
the  air  traffic  control  (ATC)  system's 
ability  to  accommodate  this  traffic  in  a 
safe  and  efficient  manner.  The  traffic 
problem  has  become  particularly  acute 
in  the  NAT  airspace,  where  the  number 
of  flight  operations  increased  30  percent 
fitjm  1988  through  1992.  according  to 
the  NAT  Traffic  Forecasting  Group.  The 
forecast  indicates  that  traffic  will  rise  60 
percent  over  the  1992  level  of  228.200 
operations  by  2005.  Currently,  27 
percent  of  operations  in  the  NAT 
airspace  receive  clearances  on  tracks 
and  to  altitudes  other  than  those 
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requested  by  the  operators  in  their  filed 
flight  plans  because  of  airspace 
limitations.  These  flights  are  conducted 
at  less  than  optimum  tracks  and 
altitudes  for  the  aircraft,  resulting  in 
time  and  fuel  inefficiencies. 

One  limitation  on  air  traffic 
management  at  hi^  altitudes  is  the 
required  vertical  separation.  Whereas  at 
lower  altitudes  air  traffic  controllers  can 
assign  aircraft  operating  under 
Instrument  Flight  Rules  (IFR)  altitudes  a 
minimum  of  1,000  feet  apart,  above  FL 
290,  required  vertical  separation  is  a 
minimum  of  2.000  feet. 

Nate:  Flight  levels  are  stated  in  digits  that 
represent  hundreds  of  feet.  The  term  Qight 
level  is  used  to  describe  a  siuface  of  constant 
atmospheric  pressure  related  to  a  reference 
datum  of  29.92  inches  of  mercury.  Rather 
than  adjTUting  altimeters  for  changes  in 
atmospheric  pressure,  pilots  base  altitude 
readings  above  the  transition  altitude  [in  the 
United  States,  18,000  feet)  on  this  standard 
reference.  FL  290  represents  29,000  feet;  FL 
310  represents  31,000  feet,  and  so  on.) 

The  2,000  foot  vertical  separation 
minimum  applied  above  FL  290  in  U.S. 
and  international  airspace  dates  to  the 
1950's.  At  that  time,  high-ahitude  ffight 
was  possible  for  only  a  limited  number 
of  military  aircraft,  and  inaccuracies  in 
altitude-keeping  systems  were  evident 
above  FL  290.  ("Altitude-keeping" 
means  the  accuracy  in  the  vertical  plane 
with  which  an  aircraft  adheres  to  its 
assigned  pressure  altitude  using  the 
aircraft  altitude-keeping  and  barometric 
altimeter  systems.)  However,  advances 
in  technology  eventually  gave  transport 
and  general  aviation  aircraft  the  ability 
to  operate  at  higher  altitudes,  resulting 
in  increased  traffic  along  high-altitude 
routes. 

The  2.000  ft  minimum  vertical 
separaticm  restricts  the  number  of  flight 
levels  available,  even  though  many 
more  air  carrier  and  general  aviation 
aircraft  are  capable  of  high  altitude 
operaticHis  now  than  when  the  standard 
was  established.  FHght  levels  310,  330. 
350,  370,  and  390  are  the  flight  levels 
at  which  aircraft  crossing  between  North 
America  and  Eiut>pe  operate  most 
economically,  thus  causing  congestion 
at  peak  hours.  One  solution  to  air  traffic 
management  limitations  would  be  to 
make  available  other  flight  levels,  such 
as  320.  340.  360,  and  380.  Exhaustive 
technical  studies  show  that  a  1 ,000  ft 
minimum  vertical  separation  is  feasible 
and  safe.  The  solution  is  based  on 
marked  improvement  in  altitude- 
keeping  tedinology  and  provides  relief 
from  the  fuel  and  time  inefficiencies 
being  seen  in  the  NAT  MNPS  airspace. 


History 

Rising  traffic  volume  and  fuel  costs, 
which  made  flight  at  fuel  efficient 
ahitudes  a  priority  for  operators, 
sparked  an  interest  in  the  early  1970's 
in  implementing  RVSM  above  FL  290. 
In  April  1973,  the  Air  Transport 
Association  of  America  (ATA) 
petitioned  the  FAA  for  a  rule  change  to 
reduce  the  vertical  separation  minimum 
to  1,000  feet  for  aircraft  operating  above 
FL  290.  The  petiticxi  was  denied  in  1977 
in  part  because  (1)  aircraft  altimeters 
had  not  been  improved  sufficiently,  (2) 
improved  maintenance  and  operational 
standards  had  not  been  developed,  and 
(3)  altitude  correction  was  not  available 
in  all  aircraft.  In  addition,  the  cost  of 
modifying  nonconforming  aircraft  was 
prohibitive.  The  FAA  concluded  that 
granting  the  ATA  petition  at  that  time 
would  have  adversely  affected  safety. 

Nevertheless,  the  FAA  recognized  the 
potential  benefits  of  RVSM  under 
certain  drumistances  and  continued  to 
review  technological  developments, 
committing  extensive  resources  to 
studying  aircraft  altitude-keeping 
performance  and  necessary  criteria  for 
safely  reducing  vertical  separation 
above  FL  290.  These  benefits  and  data 
showing  that  implementing  RVSM  is 
technically  feasible  have  been 
demonstrated  in  studies  conducted 
cooperatively  in  international  forums,  as 
well  as  separately  by  the  FAA. 

Because  of  the  high  standard  of 
performance  and  equipment  required 
for  RVSM,  the  FAA  foresees  initial 
introduction  of  RVSM  in  oceanic 
airspace  where  special  navigation 
performance  standards  already  exist. 
(Special  navigation  areas  require  high 
levels  of  long-range  navigation  precision 
due  to  the  separation  standard  applied). 
RVSM  implementation  in  such  airspace 
requires  an  increased  level  of  precision 
demanded  of  operators,  aircraft,  and 
vertical  navigation  systems. 

In  1997,  RVSM  is  planned  only  for 
one  such  special  navigation  area  of 
operation,  the  NAT  MNPS.  established 
in  the  International  Qvil  Aviation 
Organization  (ICAO)  NAT  Region.  In 
designated  NAT  MNPS  airspace,  tracks 
are  spaced  60  nautical  miles  (nm)  apart. 
On  these  tracks,  aircraft  are  sep>arated 
vertically  by  2000  feet.  All  aircraft 
operating  in  this  airspace  must  be 
appropriately  equipped  and  capable  of 
meeting  the  MNPS  standards.  Operators 
must  follow  procedures  that  ensure  the 
standards  are  met.  and  flightcrews  must 
be  trained  and  qualified  to  meet  the 
MNPS  standards.  Each  operator,  aircraft, 
and  navigation  system  combination 
must  receive  and  maintain  authorization 
to  operate  in  the  NAT  MNPS.  The 


NATSPG  Central  Monitoring  Agency  for 
the  NAT  Systems  Planning  Group 
monitors  NAT  aircraft  fleet  performance 
to  ensure  that  a  safe  operating 
environment  is  maintained. 

FAA  data  indicate  that  the  altitude- 
keeping  performance  of  most  aircraft 
flying  in  the  NAT  could  meet  the 
standards  for  RVSM  operations.  The 
FAA  and  ICAO  research  to  determine 
the  feasibility  of  implementing  RVSM  in 
the  NAT  MNPS  included  the  following 
four  efforts: 

1.  FAA  Vertical  Studies  Progmm.  This 
program  began  in  mid-.1981,  with  the 
objectives  of  collecting  and  analyzing 
data  on  aircraft  performance  in 
maintaining  assigned  altitude, 
developing  program  requirements  to 
reduce  vertical  separation,  and 
providing  technical  and  op)erational 
representation  on  the  various  working 
groups  studying  the  issue  outside  the 
FAA. 

2.  RTCA  Special  Committee  (SCH50. 
RTCA,  Inc,  (formerly  Radio  Technical 
Commission  for  Aeronautics)  is  an 
industry  organization  in  Washington. 
DC,  that  addresses  aviation  technical 
requirements  and  concepts  and 
produces  recommended  standards. 
When  the  FAA  hosted  a  public  meeting 
in  early  1982  on  vertical  separation,  it 
was  recommended  that  RTCA  be  the 
forum  for  development  of  minimimi 
system  performance  standards  for 
RVSM.  RTCA  SC-150  was  formed  in 
March  1982  to  develop  minimimi 
system  performance  requirements, 
identify  required  improvements  to 
aircraft  equipment  and  changes  to 
operational  prooedtires,  and  assess  the 
impact  of  the  requirements  on  the 
aviation  community.  SC-150  served  as 
the  focal  point  for  the  study  and 
development  of  RVSM  criteria  and 
programs  in  the  United  States  from  1982 
to  1987,  including  analysis  of  the  results 
of  the  FAA  Vertic^  Studies  Program. 

3.  ICAO  Review  of  the  Genenu 
Concept  of  Separation  Panel  (RGCSP). 
In  1987,  the  FAA  concentrated  its 
resoiut»s  for  the  development  of  RVSM 
programs  in  the  ICAO  RGCSP.  The  U.S. 
delegaticm  to  the  ICAO  RGCSP  used  the 
material  developed  by  SC-150  as  the 
foundation  for  U.S.  positions  and  plans 
on  RVSM  criteria  and  programs.  The 
panel's  major  conclusions  were: 

•  RVSM  is  "technically  feasible     . 
without  imposing  unreasonably 
demanding  technical  requirements  on 
the  equipment." 

•  RVSM  provides  "significant 
benefits  in  terms  of  economy  and  en 
route  airspace  capacity." 

•  Implementation  of  RVSM  on  either 
a  regional  or  global  basis  requires 
"sound  operational  judgment  supported 
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by  an  assessment  of  system  performance 
based  on;  Aircraft  altitude-keeping 
capability,  operational  considerations, 
system  performance  monitoring,  and 
risk  assessment." 

4.  NATSPG  and  the  NATSPG  Vertical 
Separation  Implementation  Group 
(VSIG). 

The  NATSPG  Task  Force  was 
established  in  1988  to  identify  the 
requirements  to  be  met  by  the  future 
NAT  Region  air  traffic  services  system; 
to  design  the  framework  for  the  NAT 
airspace  system  concept;  and  to  prepare 
a  general  plan  for  the  phased 
introduction  of  the  elements  of  the 
concept.  The  objective  of  this  effort  was 
to  permit  "significant  increases  in 
airspace  capacity  and  improvements  in 
flight  economy."  At  the  meeting  of  the 
NATSPG  in  June  1991.  all  of  the  NAT 
air  traffic  service  provider  States,  as 
well  as  the  International  Air  Transport 
Association  (lATA)  and  International 
Federation  of  Airline  Pilots  Association 
(IF  ALP  A),  endorsed  the  Future  NAT  Air 
Traffic  Services  System  Concept 
Description  developed  by  the  NATSPG 
Task  Force.  With  regard  to  the 
implementation  of  RVSM,  the  Concept 
Description  concludes  that  "priority 
must  be  given  to  implementation  of  this 
measure  as  it  is  believed  to  be 
achievable  within  the  early  part  of  the 
concept  timeframe."  NATSPG's  initial 
goal  was  to  implement  RVSM  between 
1996  and  1997.  To  meet  this  goal,  the 
NATSPG  established  the  VSIG  in  June 
1991  to  take  the  necessary  actions  to 
implement  RVSM  in  the  NAT.  These 
actions  included: 

•  Programs  and  documents  to 
approve  aircraft  and  operators  to 
conduct  flight  in  the  RVSM 
environment  and  to  address  all  issues 
related  to  aircraft  airworthiness, 
maintenance,  and  operations.  The  group 
has  produced  guidailce  material  for 
aircraft  and  operator  approval,  which 
ICAO  has  distributed  to  civil  aviation 
authorities  and  NAT  users.  ICAO  has 
planned  that  the  guidance  material  be 
incorporated  in  the  approval  process 
established  by  the  States. 

•  Developing  the  system  for 
monitoring  aircraft  altitude-keeping 
performance.  This  system  is  used  to 
observe  aircraft  performance  in  the 
vertical  plane  to  determine  that  the 
approval  process  is  uniformly  effective 
and  that  the  RVSM  airspace  system  is 
safe. 

•  Evaluating  and  developing  ATC 
procedures  for  RVSM.  conducting 
simulation  studies  to  assess  the  effect  of 
RVSM  on  ATC,  and  developing 
dociunents  to  address  ATC  issues. 

The  NATSPG  RVSM  implementation 
program  was  endorsed  by  the  ICAO 


Limited  NAT  Regional  Air  Navigation 
Meeting  held  in  Portugal  in  November 
1992.  At  that  meeting,  it  was  concluded 
that  RVSM  implementation  should  be 
pursued.  The  FAA  concurred  with  the 
conclusions  of  the  NATSPG  on  RVSM 
implementation. 

On  August  17, 1993,  the  FAA  held  a 
public  meeting  to  obtain  input  and  data 
that  would  be  considered  by  the  FAA  in 
determining  if  and  how  to  implement 
reduced  vertical  separation  in 
appropriate  airspace.  The  32  meeting 
participants  included  representatives  of 
the  aviation  industry,  including 
manufacturers  and  air  carriers,  and 
unions,  as  well  as  pilots  and 
government  officials.  Five  members  of 
thepublic  made  formal  statements. 

Tne  ATA  supported  RVSM,  indicating 
that  the  FAA  should  proceed  as  quickly 
as  possible  with  implementation 
because  of  direct  economic  benefit  for 
airlines.  A  member  of  the  ATA 
supported  the  concept  and  indicated 
that  Traffic  Alert  and  Collision 
Avoidance  Systems  (TCAS)  should  be 
included  in  the  system  speciflcations. 
The  speaker  indicated  that,  in  his 
analysis,  no  changes  to  the  TCAS 
system  would  be  needed  to  implement 
the  reduced  vertical  separation. 

The  Airline  Pilots  Association  (ALPA) 
supported  RVSM,  but  expressed 
concern  that  the  engineering 
requirements  were  so  complex  that 
continuing  compliance  could  be 
difficult.  Therefore,  ALPA  emphasized 
that  there  must  be  an  ongoing  effort  to 
collect  data  on  altitude  keeping 
performance  through  monitoring  to 
prevent  those  not  meeting  the 
requirements  from  entering  or  using 
RVSM  airspace. 

The  National  Air-Traffic  Controllers' 
Association  (NATCA)  opposed  RVSM  at 
that  time  because  of  the  potential 
increase  in  traffic  volume  in  RVSM 
airspace  without  a  corresponding 
increase  in  the  number  of  controllers. 
However,  the  NATCA  speaker  said  the 
increase  in  oceanic  capacity  through 
RVSM  implementation  should  be 
pursued  when  the  FAA  fully  staffs  the 
air  traffic  control  system  and  provides 
adequate  automation  to  aid  the 
controllers. 

(In  the  interim  since  the  August,  1993 
public  meeting,  the  FAA  conducted  a 
series  of  real  time  simulations  at  the 
FAA  Technical  Center's  National 
Simulation  Capability  (NSC). 
Simulations  where  conducted  to  assist 
the  FAA's  Air  Traffic  organizations  in 
defining  geographical  areas  for  RVSM 
transitioning  and  establishing 
procedures  to  effiect  that  transition. 
Controllers,  and  controllers  represer  ting 
NATCA,  from  New  York,  Boston  and 


Miami  Air  Route  Traffic  Control 
Centers,  participated  in  the  simulations. 
As  indicated  in  the  National  Simulation 
Capability  RVSM  Phase  I  Result  Report, 
August  1995,  the  simulation  results 
indicated  that,  while  interval  increases 
in  controller  workload  occurred  under 
RVSM  traffic  conditions  when 
compared  with  conventional  vertical 
separation  minima  (2000  feet) 
conditions,  the  overall  controller 
workload  did  not  increase.  High  interval 
workload  did  not  interfere  with  a 
controller's  ability  to  provide  service  to 
the  aircraft.  Based  upon  the  Phase  I 
RVSM  simulation  results,  the 
introduction  of  RVSM  in  the  New  York 
Oceanic  Airspace  is  feasible  provided 
that  certain  procedures  are  well  defined 
and  agreed  upon  prior  to 
implemention.) 

The  National  Business  Aircraft 
Association  (NBAA)  supported  the 
reduced  vertical  separation  concept. 
However,  NBAA  expressed  concern 
over  the  cost  of  equipping  aircraft  to 
enter  RVSM  airspace.  Also,  NBAA  was 
concerned  that  if  the  RVSM  concept  was 
to  be  considered  for  the  Pacific  area  and 
domestic  airspace,  significant  expense 
to  operators  could  result  from  the 
requirement  for  all  airplanes  to  be 
equipped,  validated,  and  maintained  to 
RVSM  standards.  NBAA  viewed  this  as 
a  significant  long-range  cost  impact. 

Reference  Material 

The  FAA  and  other  entities  studying 
the  issue  of  RVSM  requirements  have  • 
produced  a  number  of  studies  and 
reports.  The  FAA  used  the  following 
documents  in  the  development  of  this 
amendment. 

•  Summary  Report  of  United  States 
Studies  on  1,000-Foot  Vertical  Separation 
Atx)ve  Flight  Level  290  (FAA,  July  1988). 

•  Initial  Report  on  Minimum  System 
Performance  Standards  for  1,000-Foot 
Vertical  Separation  Above  Flight  L^vel  290 
(RTCA  SC-150.  November  1984);  the  report 
provides  information  on  the  methodology  for 
evaluating  safety,  factors  influencing  vertical 
separation,  and  strawman  system 
performance  standards. 

•  Minimum  System  Performance 
Standards  for  1,000-Foot  Vertical  Separation 
Above  Flight  Level  290  (Draft  7,  RTCA, 
August  1990);  the  FAA  concurred  with  the 
material  developed  by  RTCA  SC-1 50. 

•  The  Report  of  RGCSP/6  (ICAO.  Montreal. 
28  November-15  December  1988)  published 
in  two  volumes.  Volume  1  summarizes  the 
major  conclusions  reached  by  the  panel  and 
the  individual  States.  Volume  2  presents  the 
complete  RVSM  study  reports  of  the 
individual  States: 

•  European  Studies  of  Vertical  Separation 
Above  FL  290— Summary  Report  (prepared 
by  the  Eurocontrol  Vertical  Studies 
Subgroup).        J 
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•  Summary  Report  of  United  States 
Studies  on  1,000-Foot  Vertical  Separation 
Above  Flight  Level  290  (prepared  by  the  FAA 
Technical  Center  and  ARINC  Research 
Corporation). 

•  The  Japanese  Study  on  Vertical 
Separation. 

•  The  Report  of  the  Canadian  Mode  C  Data 
Collection. 

•  The  Results  of  Studies  on  the  Reduction 
of  Vertical  Separation  Intervals  for  USSR 
Aircraft  at  Altitudes  Above  8,100  m 
(prepared  by  the  USSR). 

•  Report  of  RGCSP/7  (Montreal,  30 
October^20  November  1990)  containing  a 
draft  Manual  on  Implementation  of  a  300  M 
(1,000  Ft)  Vertical  Separation  Minimum 
(VSM)  Between  FL  290  and  410  Inclusive, 
approved  by  the  ICAO  Air  Navigation 
Commission  in  February  1991  and  published 
as  ICAO  Document  9574. 

•  Interim  Guidance  Material  91-RVSM, 
"Approval  of  Aircraft  and  Operators  for 
Flight  in  Airspace  Above  FL  290  Where  a 
1,000  Foot  Vertical  Separation  is  Applied" 
(March  14, 1994).  (The  interim  guidance 
continues  to  provide  recommended 
procedural  steps  for  obtaining  FAA 
approval.) 

•  AC  No.  91-70,  "Oceanic  Operations" 
(September  6, 1994). 

•  Flight  Standard?  Handbook  Bulletin  for 
Air  Transportation  (HBAT)  "Approval  of 
Aircraft  and  Operators  for  Flight  in  Airspace 
Above  Flight  Level  290  Where  a  1,000  Foot 
Vertical  Separation  Minimum  is  Applied" 
(HBAT  97-02). 

Related  Activity 

The  FAA  plans  to  implement  RVSM 
starting  in  the  NAT  MNPS  airspace 
because  of  the  data  and  operational 
controls  available  for  this  airsi}ace,  and 
because  of  the  operational  efficiency 
problems  in  that  airspace.  The  FAA's 
groimdwork  for  determining  the 
feasibility  of  RVSM  and  developing  this 
rule  has  been  carried  out  in  conjunction 
with  the  NATSPG's  plans  to  implement 
RVSM  in  the  NAT  MNPS  Airspace. 

Implementation  is  occurring  in  two 
phases; 

1.  Verification  Phase 

During  the  verification  phase,  aircraft 
have  continued  to  be  vettically 
separated  by  2,000  feet,  and  operators 
and  aircraft  have  begun  to  receive 
RVSM  approval  in  accordance  with  the 
FAA's  "Interim  Guidance  Material" 
(91-RVSM). 

The  overall  objectives  of  the 
verification  phase  are  to: 

1.  Confirm  that  the  NAT  target  level 
of  safety  (TLS)  will  continue  to  be  met. 

2.  Confirm  that  aircraft  approved  for 
RVSM  operation  demonstrate  altitude- 
keeping  performance  that  meets  RVSM 
standards.  This  will  be  achieved  by: 

•  Identifying  and  eliminating  any 
causes  of  out-of-tolerance  altitude- 
keeping  performance,  in  general  or  for 
specific  aircraft  groups;  and 


•  Monitoring  a  sample  of  RVSM- 
approved  aircraft  and  operators  that  is 
representative  of  the  total  NAT  MNPS 
population. 

3.  Verify  that  operational  procedures 
adopted  for  RVSM  are  effective  and 
appropriate. 

4.  Confirm  that  the  altitude- 
monitoring  program  is  effective. 

The  principal  purpose  of  this  phase 
has  been  to  gain  confidence  that  the 
operational  trial  phase  can  begin. 

2.  Operational  Trial  Phase 

As  the  objectives  of  the  system 
verification  phase  have  been  met, 
NATSPG  plans  to  implement  RVSM  at 
designated  flight  levels  with  separation 
'  of  1,000  feet  on  an  operational  trial  basis 
starting  March  27,  1997  for 
approximately  one  year.  In  the  initial 
phase  of  implementation,  the  NATSPG 
plans  to  implement  RVSM  only  at 
certain  flight  levels  (FL  330  to  FL  370). 
The  objectives  of  the  operational  trial 
phase  are  to: 

1.  Continue  to  collect  altitude-keeping 
performance  data. 

2.  Increase  the  level  of  confidence  that 
safety  goals  are  being  met. 

3.  Demonstrate  operationally  that 
there  are  no  difficulties  with  RVSM 
implementation. 

Starting  March  27,  1997,  aircraft  that 
do  not  meet  the  RVSM  requirements 
will  be  excluded  from  operations  at 
flight  levels  where  RVSM  is  applied. 
Provided  that  all  requirements  continue 
to  be  met,  at  the  end  of  the  operational 
trial  period,  RVSM  will  be  declared 
fully  operational. 

To  help  operators  prepare  to  comply 
with  the  requirements  of  this  rule,  the 
FAA  has  prepared  two  doctunents, 
which  are  available  in  the  docket.  The 
first  of  these  dociunents,  distributed  at 
the  ICAO  meetings  since  April,  1994,  is 
Interim  Guidance  Material  on  the 
Approval  of  Operators/ Aircraft  for 
RVSM  Operations  (91-RVSM).  TTiis 
document  contains  guidance  for  the 
approval  of  aircraft  and  operators  to 
conduct  RVSM  operations.  It  is  based  on 
the  ICAO  manual  on  RVSM.  It  was 
developed  in  the  NATSPG  forum  by 
technical  and  operational  experts  from 
the  FAA,  the  European  Joint 
Airworthiness  AuUiorities  (JAA),  the 
aircraft  manufacturers,  and  pilot 
associations.  The  FAA  is  taking  steps  to 
publish  it  as  an  advisory  circular  (AC). 
In  the  interim,  a  copy  of  91-RVSM  may 
be  obtained  by  contacting  the  person 
identified  under  FOR  RiRTHER 
mf  ORMATKM  COfTTACT. 

The  second  document  is  a  Flight 
Standards  Handbook  Bulletin  (HBAT) 
97-02  entitled  Approval  of  Aircraft  and 
Operators  for  Fhght  in  Airspace  Above 


Flight  Level  290  Where  1,000  Foot 
Vertical  Separation  Minimum  Is 
Applied,  and  has  been  distributed 
through  Fli^t  Standards  offices. 

The  interim  guidance  material 
describes  methods  of  complying  with 
the  airworthiness  approval, 
maintenance  program  approval,  and 
operations  approval  requirements  in  the 
rule.  It  discusses  timing,  process,  and 
maintenance  and  operations  material 
that  the  operator  should  submit  for  FAA 
review  and  evaluation  normally  at  least 
60  days  before  the  planned  operation  in 
RVSM  airspace.  Operators  under  Title 
14,  Code  of  Federal  Regulations  (14 
CFR)  part  91  receive  FAA  approval  in 
the  form  of  a  letter  of  authorization,  and 
operators  under  14  CFR  parts  121, 125, 
and  135  receive  operations 
specifications  approval. 

The  HBAT  contains  background 
information  on  RVSM,  directs 
inspectors  to  use  the  Interim  Guidance 
91-RVSM  for  operator  approval,  and 
contains  specific  direction  on  issuing 
operating  authority. 

Altitude-Keeping  Performance 

The  FAA,  in  conjunction  with  the 
NATSPG,  also  has  been  monitoring 
aircraft  altitude-keeping  performance. 
The  NATSPG,  with  industry 
participation,  determined  that  the 
overall  (i.e.,  accounting  for  equipment 
and  human  error)  criterion  for  safety  in 
the  NAT  region  is  the  target  level  of 
safety  (TLS)  of  no  more  than  five  fatal 
accidents  in  1  billion  flying  hours.  The 
FAA  has  determined  that  the 
appropriate  method  of  assessing 
collision  risk  is  the  Reich  collision  risk 
model  (CRM).  As  noted  in  AC  No.  91- 
70,  "Oceanic  Operations,"  colUsion  risk 
refers  to  the  number  of  midair  accidents 
likely  to  occtir  due  to  loss  of  separation 
in  a  prescribed  volume  of  airspace  for  a 
specific  number  of  flight  hours. 

To  ensure  that  the  TLS  considered 
acceptable  in  the  NAT  is  met,  the  FAA 
and  the  NATSPG  are  monitoring  the 
total  vertical  error  (TVE)  and  the 
remaining  CRM  parameters  that  are 
critical  for  safety  assessment 
(probabilify  of  lateral  and  longitudinal 
overlap).  "fVE  is  defined  as  the 
geometric  difference  between  aircraft 
and  flight  level  altitude.  To  monitor 
TVE,  the  FAA  and  the  NATSPG  have 
deployed  measurement  systems  that 
will  produce  estimates  of  aircraft  and 
flight  level  geometric  altitude.  The 
overall  goal  of  monitoring  is  to  ensure 
that  airworthiness,  maintenance,  and 
operational  approval  requirements 
result  in  required  system  performance 
(and  level  of  safety)  in  the  flight 
environment  on  a  continuing  basis. 
Currently,  two  altitude-monitoring 
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systems  are  operating:  a  Global 
Positioning  System  (GPS)-beused 
monitoring  system  and  a  Height 
monitoring  unit  (HMU)  that  uses  a 
Mode  C  muitilateration  system.  Data  are 
currently  being  collected  on  both 
systems  to  determine  technical  and 
operational  feasibility. 

Collision  Risk  Methodology  (CRM) 
(including  an  acceptable  level  of  safety) 
was  used  to  develop  the  requirements 
for  safe  implementation  of  a  1,000  foot 
vertical  separation  standard.  The  level 
of  safety  was  developed  using  historical 
data  on  safety  from  global  sources.  One 
precedence  used  was  a  period  of  100  to 
150  years  between  midair  collisions. 
When  the  NATSPG  TLS  of  5  accidents 
in  a  billion  flying  hours  is  projected  in 
terms  of  a  calendar  year  interval 
between  accidents,  it  yields  a  theoretical 
interval  of  approximately  390  years 
between  midair  collisions.  The  accepted 
level  of  safety  is  consistent  with  the 
acceptable  level  for  aircraft  hull  loss  and 
is  based  on  the  precedence  of  extremely 
improbable  events  as  they  relate  to 
system  safety,  the  basis  for  certain 
requirements  in  certification  regulations 
such  as  14  CFR  25.1309.  The  United 
States  supported  the  methodology  used 
to  derive  the  accepted  level  of  safety  for 
RVSM  implementation. 

Following  the  development  of  the 
accepted  level  of  safety,  the 
corresponding  limits  for  TVE  and 
altimetry  system  errors  were  developed. 
A  detailed  discussion  of  the 
mathematical  rationale  leading  to  the 
requirements  for  safe  implementation  of 
RVSM  is  available  in  the  docket. 

Current  Requirements 

In  the  Federal  Aviation  Regulations, 
14  CFR  91.179(b)(3)  establishes  the 
2.000  ft  minimum  separation  in 
domestic  airspace  by  requiring  that 
flights  in  uncontrolled  airspace  at  and 
above  FL  290  on  easterly  magnetic 
courses  (zero  degrees  through  179 
degrees)  be  conducted  at  4,000  ft 
intervals,  starting  at  FL  290.  (e.g..  FL 
290,  330,  or  370).  West-bound  flights 
(magnetic  courses  of  180  degrees 
through  359  degrees)  must  be  conducted 
at  4.000  ft  intervals  beginning  at  FL  310 
(e.g..  FL  310,  350.  or  390).  Flights  in 
controlled  airsp>ace  must  be  conducted 
at  an  altitude  assigned  by  ATC 

For  operations  within  a  foreign 
country,  14  CFR  91.703  requires 
compliance  with  that  country's 
regulations.  For  operations  over  the  high 
seas  outside  the  United  States.  14  CFR 
91.703  requires  that  aircraft  of  U.S. 
registry  comply  with  Annex  2  (Rules  of 
the  Air)  to  the  Convention  on 
International  Qvil  Aviation.  Annex  2. 
amendment  32.  effective  February  19. 


1996.  reflects  the  planned  change  from 
2,000  feet  to  1.000  feet  vertical 
separation  for  Instrument  Flight  Rules 
(IFR)  traffic  between  FL  290  and  FL  410. 
based  on  appropriate  airspace 
designation,  international  agreements, 
and  conformance  with  specified 
conditions.  By  this  amendment.  Annex 
2.  through  amendment  32.  is 
incorporated  by  reference  in  §  91.703(b). 

Regulatory  requirements  for 
operations  within  the  NAT  MNPS  by 
U.S.-registered  aircraft  are  contained  in 
14  CFR  91.705.  The  regulation  states 
that  the  aircraft  must  have  approved 
navigation  performance  capability  that 
meets  specified  requirements,  and  that 
the  operator  have  authorization  from  the 
Administrator  for  operations  in  the  NAT 
MNPS. 

The  NAT  MNPS  is  addressed  in 
greater  detail  in  appendix  C  to  Part  91. 
Operations  in  the  North  Atlantic  (NAT) 
Minimum  Navigation  Performance 
Specifications  (MNPS)  Airspace.  The 
appendix  defines  the  airspace 
geographically  and  sets  minimum 
navigation  performance  capability 
requirements. 

General  Discussion  of  the  Amendment 

This  rule  allows  operations  of  civil 
aircraft  of  U.S.  registration  outside  the 
U.S.  in  airspace  where  a  1.000  foot 
vertical  separation  is  applied,  based  on 
improvements  in  altitude-keeping 
technology.  These  improvements 
include: 

•  Introduction  of  the  air  data 
computer  (ADC),  which  provides  an 
automatic  means  of  correcting  the 
known  static  source  error  of  aircraft  to 
improve  aircraft  altitude  measurement 
capability. 

•  Development  of  altimeters  with 
enhanced  transducers  or  double 
aneroids  for  computing  altitude. 

Under  this  amendment,  airspace  or 
routes  in  which  RVSM  is  applied  are 
considered  special  qualification 
airspace.  Both  the  operator  and  the 
specific  types  of  aircraft  that  the 
operator  intends  to  use  in  RVSM 
airspace  would  have  to  be  approved  by 
the  appropriate  FAA  office  before  the 
operator  conducts  flights  in  RVSM 
airspuce. 

Implementation  of  a  1,000  foot 
vertical  separation  standard  above  FL 
290  offers  substantial  operational 
benefits  to  operators,  including: 

•  Greater  availability  of  the  most  fuel- 
efficient  altitudes.  In  the  RVSM 
environment,  aircraft  are  able  to  fly 
closer  to  their  optimum  altitude  at 
initial  level  off  and  through  step 
climbing  to  the  optimum  altitude  during 
the  enroute  phase. 


•  Greater  availability  of  the  most 
time-  and  fuel-efficient  tracks  and  routes 
(and  an  increased  probability  of 
obtaining  these  tracks  and  routes). 
Operators  often  are  not  cleared  on  the 
track  or  route  that  was  filed  due  to 
demand  for  the  optimum  routes,  and 
resultant  traffic  congestion  on  those 
routes.  RVSM  allows  ATC  to 
accommodate  a  greater  number  of 
aircraft  on  a  given  track  or  route.  More 
time-  and  fuel-efficient  tracks  or  routes 
would  therefore  be  available  to  more 
aircraft. 

•  Increased  controller  flexibility. 
RVSM  gives  ATC  greater  flexibility  to 
manage  traffic  by  increasing  the  number 
of  flight  levels  on  each  track  or  route. 

•  Enhanced  safety  in  the  lateral 
dimension.  Studies  indicate  that  RVSM 
produces  a  wider  distribution  of  aircraft 
among  different  tracks  and  altitudes, 
resulting  in  less  exposure  to  aircraft  at 
adjacent  separation  standards.  RVSM 
reduces  the  number  of  occasions  when 
two  aircraft  pass  each  other  separated  by 
a  single  separation  standard  (e.g.,  60  nm 
laterally).  The  benefit  to  safety  is  that, 
should  an  aircraft  enter,  as  a  result  of 
gross  navigation  error,  onto  an  adjacent 
track,  and  another  aircraft  is  on  that 
track,  there  is  an  increased  probability 
that  the  two  aircraft  would  be  flying  at 
different  flight  levels. 

This  rule  amends  §  91.703(a)(4)  and 
continues  to  require  that  operations 
conducted  within  airspace  designated  as 
MNPS  airspace  be  conducted  in 
accordance  with  §91.705.  The  rule  also 
requires  that  operations  conducted 
within  airspace  designated  as  Reduced 
Vertical  Separation  Airspace  be 
conducted  in  accordance  with  a  new 
§91.706. 

Section  91.705  has  been  edited  to 
delete  references  to  the  North  Atlantic. 
The  revised  section  also  corrects  format 
errors. 

Section  91.706  is  added  to  prescribe 
the  requirements  for  operations 
conducted  in  airspace  designated  as 
Reduced  Vertical  Separation  Minimum 
Airspace.  That  section  is  similar  in  form 
to  §  91.705.  h  requires  that  each 
operator  obtain  authorization  from  the 
FAA  to  operate  in  airspace  designated 
as  RVSM,  and  requires  each  operator  to 
obtain  RVSM  approval  for  their  aircraft 
in  accordance  with  appendix  G. 

The  new  appendix  G  specifies 
essential  aircraft  equipment  and 
capabilities,  including  altitude 
measurement  systems;  altitude  control 
systems;  and  an  altitude  alert  system. 
RVSM  aircraft  are  required  to  meet 
requirements  for  altimetry  system  error 
containment,  equipment  installation, 
and  equipment  tolerances.  The  control 
systems  are  required  to  automatically 
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control  aircraft  altitude  to  within 
s(>ecified  limits  (in  non-turbulent,  non- 
gust  conditions).  The  associated  alert 
systems  are  required  to  alert  flightcrews 
to  deviations  of  more  than  300  feet  from 
selected  altitudes,  or  200  feet  for  aircraft 
for  which  application  for  type 
certification  occurs  after  April  8, 1997. 

Altitude  system  error  (ASE) 
requirements  are  prescribed  in  part  91, 
appendix  G,  section  2,  paragraph  (e). 
The  ASE  that  aircraft  groups  are 
required  to  exhibit  in  service  for 
acceptable  aircraft  altitude-keeping 
performance  to  be  achieved  in  the  full 
RVSM  flight  envelope  is: 

The  mean  ASE  of  an  aircraft  group 
must  not  exceed  120  feet  and  the  sum 
of  mean  ASE  plus  three  standard 
deviations  of  ASE  must  not  exceed  245 
feet. 

On  the  basis  of  studies  documented  in 
ICAO  Docvunent  9536.  Volume  2,  a 
margin  was  established  between  the 
ASE  to  be  exhibited  in  service  and  the 
ASE  criteria  used  for  initial  approval  to 
allow  for  some  degradation  with 
increasing  aircraft  age.  Thus,  for  initial 
aircraft  approval,  the  following  ASE 
requirements  are  established  in  the 
basic  envelope  (as  defined  below): 

The  mean  ASE  of  the  group  must  not 
exceed  80  feet,  and  the  sum  of  ASE  for 
the  aircraft  group  plus  three  standard 
deviations  must  not  exceed  200  feet. 

For  the  purpose  of  approving  in- 
service  aircraft,  the  FAA  divides  the 
flight  envelope  into  two  parts  to  provide 
a  reasonable  method  for  appljring  the 
above  criteria  to  currently  type- 
certificated  aircraft.  The  Basic  RVSM 
flight  envelope  (see  part  91.  appendix  G, 
section  1)  represents  the  aircraft  s{>eeds. 
altitudes  and  weights  at  which  the 
majority  of  aircraft  operations  are 
conducted.  The  Full  RVSM  flight 
envelope  also  includes  portions  of  the 
operating  flight  envelope  in  which 
aircraft  operate  less  frequently.  The 
values  of  80  feet  for  mean  ASE  and  200 
feet  for  mean  ASE  plus  three  standard 
deviations  of  ASE  must  be  met  in  the 
Basic  RVSM  flight  envelope.  The  values 
of  120  feet  for  mean  ASE  and  245  feet 
for  mean  ASE  plus  three  standard 
deviations  must  be  met  in  the  Full 
RVSM  flight  envelope. 

For  RVSM  approval  of  aircraft  for 
which  a  type  certificate  is  requested 
after  April  9. 1997.  however,  the  FAA 
has  determined  that  it  is  not  necessary 
to  continue  designating  two  flight 
envelopes  (i.e..  Basic  and  Full  flight 
envelopes).  With  values  of  80  feet  for 
mean  ASE  and  200  feet  for  mean  ASE 
plus  three  standard  deviations  for  ASE 
established  during  the  design  phase,  the 
FAA  has  determined  that  th|j>M  y|l^es 


BSE 

can  also  be  achieved  throughout  the 
Full  RVSM  ffight  envelope. 

The  ASE  criteria  for  group  aircraft 
will  not  be  applied  to  non-group 
aircraft,  because  with  non-group  aircraft 
there  is  no  data  with  which  to  measure 
airframe  to  airframe  variability. 
Therefore,  a  single  ASE  value  would  be 
established  to  control  the  simple  sum  of 
altimetry  errors.  To  control  the  overall 
population  distribution,  this  limit 
would  be  set  at  a  value  less  than  that  for 
group  aircraft. 

The  new  appendix  G  also  provides  for 
Umited  deviations  to  the  operator  and 
aircraft  approval  requirements.  To 
accompli^  this,  the  appendix  states 
that  an  operator's  request  should 
normally  be  submitted  at  least  48  hours 
in  advance  of  the  proposed  flight  except 
under  mitigating  circumstances,  so  that 
ATC  could  then  determine  if  proper 
separation  could  be  provided  without 
interference  with  normal  RVSM 
operations.  As  with  ciureht  appendix  C 
to  part  91,  such  deviations  are 
considered  as  exceptions,  not  normal 
operations.  For  example,  the  operations 
envisioned  that  could  be  conducted  in 
deviation  frt>m  the  RVSM  requirements 
are  the  occasional  part  91  flight  in  a 
business  jet,  or  a  maintenance  ferry 
flight  of  a  part  121  certificate  holder's 
aircraft  for  the  purpose  of  performing 
maintenance  and  retiuning  the  aircraft 
to  RVSM-approved  status. 

Under  this  amendment,  the  new 
appendix  G  designates,  in  Section  8, 
those  areas  in  which  RVSM  may  be 
applied.  Initially,  as  previously  stated. 
RVSM  will  be  applied  only  at 
designated  flight  levels  in  NAT  MNPS 
airspace  (e.g..  FL  330  to  FL  370). 
However,  the  appendix  is  otherwise 
structured  in  a  generic  format  so  that 
other  airspace  could  be  added  to  the 
designation  when  RVSM  is  expanded. 
By  reviewing  Section  8,  o{>eratois  are 
provided  notification  of  areas  where 
RVSM  may  be  appUed.  (Operations  still 
have  the  Aimex  2  requirements  to 
determine  route  requirements  during 
preflight.) 

NATSPG  has  agreed  to  change  the 
floor  and  ceiling  of  MNPS  airspace  to  FL 
285  and  FL  420.  This  change  will  enable 
the  application  of  RVSM  between  FL 
290  and  FL  410,  inclusive.  The  FAA 
does  not  consider  this  to  be  a 
substantive  change. 

The  new  appendix  generally  defines 
RVSM  airspace  as  any  airspace  between 
FL  290  and  FL  410  (inclusive)  where 
aircraft  are  to  be  separated  by  a 
minimum  of  1,000  feet  vertically.  The 
app>endix  also  specifies  that  operators 
receive  approval  for  RVSM  operations 
either  through  operations  sp>ecifications 
or  a  Letter  of  Authorization,  as 


appropriate.  Applicants  for  operation  in 
RVSM  airspace  are  required  to  submit 
supporting  material  for  aircraft 
approval,  including  information  on 
compliance  with  the  performance  and 
hardware  requirements  and  on  the 
operator's  maintenance  program,  in 
connection  with  meeting  RVSM 
minimum  pwrformance  requirements. 
Operators  are  also  required  to 
implement  policies  and  procedures 
related  to  RVSM  operations  and  to  show 
that  their  pilots  have  necessary 
knowledge  of  those  policies  and 
procedures. 

Specific  guidance  on  how  to  meet  the 
requirements  is  available  in  Interim 
Guidance  Material  91-RVSM,  which 
addresses  various  aspects  of  RVSM 
requirements,  including  maintenance 
and  operations  programs.  Operators  can 
obtain  authorization  for  RVSM  from 
their  local  Flight  Standards  District 
Office  (FSDO)  or  Certificate 
Management  Office.  Approval  of  aircraft 
may  be  given  for  aircraft  groups  or  for 
individual  aircraft.  In  the  former  case, 
the  FAA  expects  that  operators  would 
need  to  enlist  the  assistance  of  the . 
aircraft  manufacturers  to  develop  the 
necessary  data  on  the  aircraft  group.  In 
the  latter  case,  the  operator  would  work 
with  the  FAA  to  determine  the  acciuvcy 
of  the  altitude-keeping  equipment  on 
the  individual  aircraft. 

This  amendment  results  in  more 
stringent  vertical  navigation  standards 
in  oceanic  airspace;  the  standards  will 
be  applied  in  other  airspace  above  FL 
290  as  they  are  designated  as  RVSM 
airspace  in  the  future.  In  NAT  MNPS 
airspace,  aircraft  and  operators  that  do 
not  meet  the  vertical  navigation 
requirements  of  RVSM  will  be 
accommodated  in  4  ways — First.  RVSM 
will  be  implemented  in  stages.  In  Stage 
1.  RVSM  approval  will  be  required 
when  operating  betweoi  FL  33  to  FL 
370  inclusive.  Unapproved  operators 
will  have  the  option  of  flying  at  FL  310 
and  below  or  FL  390  and  above.  The 
staged  implementation  plan  was 
adopted  to  give  operators  more  time  and 
flexibiUty  in  their  plaiming  to  gain 
RVSM  approval  (Note:  NATSPG  will 
evaluate  user  needs  before 
implementing  a  second  stage  that 
applies  RVSM  requirements  to  other 
flight  levels.).  Second,  unapproved 
operators  will  be  allowed  to  climb  or 
descend  in  MNPS  airspace  through 
flight  levels  where  RVSM  is  applied  to 
operate  at  PL's  where  RVSM  is  not 
applied.  Third,  the  operator  may  be 
authorized  to  deviate  from  RVSM 
requirements  in  accordance  with  the 
provisions  of  Appendix  G,  Section  5. 
Though  it  is  not  intended  to  be  the 
routine  mode  of  operation,  this  section 
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does  enable  an  operator  that  has  not 
been  RVSN  approved  (or  an  aircraft 
with  an  RVSM  required  system 
temporarily  inoperative)  to  fly  in  MNPS 
airspace  where  RVSM  is  applied 
provided  request  is  made  in  advance 
and  ATC  determines  that  appropriate 
separation  can  be  applied  without 
imposing  a  burden  on  other  operators. 
And  fourth,  when  RVSM  is  applied  to 
all  flight  levels  in  MNPS  airspace  (FL 
290  to  410  inclusive),  the  operator  not 
wishing  to  gain  RVSM  approval  will 
retain  the  option  of  crossing  the  North 
Atlantic  at  FL's  above  or  below  airspace 
where  RVSM  requirements  apply.  Such 
an  operator  will  be  able  to  fly  at  FL  280 
and  below  or  FL  430  and  above.  The 
FAA  has  determined  that  these  are 
reasonable  and  adequate  means  to 
accommodate  the  transition  to  RVSM 
requirements,  particularly  for  general 
aviation  operators. 

The  Interim  Guidance  is  intended  to 
be  applicable  for  RVSM  aircraft  and 
operator  approval  in  continental, 
oceanic,  and  remote  airspace.  The  FAA 
expects  that  RVSM  eventually  will  be 
appUed  in  other  airspace,  including  the 
Pacific  region.  Europe,  and  eventually 
even  U.S.  airspace.  The  rule  establishes 
requirements  for  oijeration  of  U.S. 
registered  aircraft  outside  the  U.S.  in 
any  airspace  designated  for  RVSM;  it 
specifically  establishes  that  the  NAT 
MNPS  airspace  is  an  area  where  RVSM 
may  be  applied. 

Need  for  Immediate  Adoption 

This  action  is  a  product  of 
international  agreements.  It  is  the 
implementation  of  a  joint,  ongoing 
action  started  in  1988  with  the  member 
States  of  ICAO.  The  international 
aviation  community  is  prepared  to  and 
will  begin  operational  testing  of  the 
RVSM  procedures  in  certain  altitudes 
on  March  27.  1997. 

The  United  States,  as  a  member  of 
ICAO,  has  an  international  commitment 
to  participate  in  this  action.  Arriving  air 
traffic,  having  departed  Europe  and 
separated  abRVSM  altitudes,  as  a 
practical  matter,  cannot  arrive  in 
oceanic  airspace  controlled  by  the 
United  States,  all  needing  to  be 
reassigned  to  a  pre-RVSM  separation 
altitude.  Unless  this  rule  is 
implemented  by  March  27, 1997.  to 
avoid  a  significant  safety  problem,  there 
would  have  to  be  major  delays  for 
westbound  NAT  traffic  in  airspace  the 
FAA  does  not  control. 

Additionally,  U.S.  operators  will 
incur  an  economic  disadvantage 
compared  to  their  European 
competitors,  if  they  are  unable  to  utilize 
the  benefits  gained  from  operating  at 


RVSM  altitudes  beginning  on  March  27. 
1997. 

Because  of  the  imminent  beginning  of 
operational  testing  by  all  countries 
involved,  good  cause  exists  for  making 
this  final  rule  effective  immediately. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First.  Executive  Order  12866  directs  that 
each  Federal  agency  shall  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule:  (1) 
generates  benefits  that  justify  its  costs 
and  is  not  "a  significant  regulatory 
action"  as  defined  in  the  Executive 
Order;  (2)  is  significant  as  defined  in 
Department  of  Transportation's 
Regulatory  Policies  and  Procedures;  (3) 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities; 
and  (4)  does  not  constitute  a  barrier  to 
international  trade.  These  analyses, 
available  in  the  docket  are  summarized 
below. 

This  rule  establishes  a  new  Federal 
Aviation  Regulations  (FAR)  section  that 
allows  the  vertical  separation  minimum 
from  2.000  feet  to  1.000  feet  between  FL 
290  and  FL  410  to  be  reduced  in  certain 
designated  airspace.  This  action  is 
intended  to  increase  the  number  of 
available  flight  levels,  enhance  airspace 
capacity,  permit  operators  to  fly  more 
fuel/time  efficient  tracks  and  altitudes, 
and  enhance  air  traffic  controller 
flexibility  by  increasing  the  number  of 
available  flight  levels,  while 
maintaining  an  equivalent  level  of 
safety. 

Assuming  that  operators  with  the 
capability  of  operating  above  FL  410 
would  do  so  in  lieu  of  obtaining  RVSM 
approval,  the  FAA  estimates  that  this 
rule  costs  U.S.  operators  $28.1  million 
in  constant  1995  dollars  for  the  fifteen- 
year  time  period  1996-2010  or  $20.4 
million  discounted.  Benefits  begin 
accruing  in  1997.  Benefits,  based  on  fuel 
savings  for  the  commercial  aircraft  fleet 
over  the  years  1997  to  2010.  are 
estimated  to  be  $35.8  miUion 
undiscounted  in  constant  1995  dollars 
or  discounted  at  $24.0  million.  The 
other  benefits  of  implementing  RVSM 
are:  (1)  availability  of  added  tracks;  (2) 
increased  controller  flexibility  to  clear 
aircraft  for  efficient  step  (enroute) 


climbs;  and  (3)  increased  controller  '-> 
flexibility  to  route  aircraft  to  appropriate 
tracks.  Therefore,  based  on  a 
quantitative  and  qualitative  evaluation 
of  this  action,  the  FAA  believes  that  the 
amendment  is  cost-beneficial. 

Regulatory  Flexibility  Act 

The  FAA  has  determined  that  these 
amendments  do  not  significantly  affect 
a  substantial  number  of  small  entities. 

International  Trade  Impact  Analysis 

This  amendment  does  not  affect  the 
importation  of  foreign  products  or 
services  into  the  United  States  or  the 
exportation  of  U.S.  products  or  services 
to  foreign  countries. 

Federalism  Implications 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  emiendment 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Paperwork  Reduction  Act  of  1995 

The  reporting  and  recordkeeping 
requirements  associated  with  this  rule 
remain  the  same  as  under  the  current 
rules  and  have  previously  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511)  and  have  been  assigned  OMB 
Control  Numbers  2120-0026.  The  FAA 
believes  that  this  rule  does  not  impose 
any  additional  recordkeeping  or 
reporting  requirements. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  FAA  has  determined  that  the 
requirements  of  Title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply  to  this  rulemaking. 

International  Civil  Aviation 
Organization  and  Joint  Aviatioo 
Regulations 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation  Organization  (ICAO),  it  is 
FAA  policy  to  comply  with  ICAO 
Standards  and  Recommended  Practices 
(SARP)  to  maximum  extent  practicable. 
The  operator  and  aircraft  approval 
process  was  developed  jointly  by  the 
FAA  and  the  JAA  under  the  auspices  of 
NATSPG.  The  FAA  has  determined  that 
this  amendment  does  not  present  any 
diiJefWB^sn  itjffi     o^  .•      .   Mi  V    u. 
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Conclusion 

For  thereasons  disciissed  in  the 
Preamble,  and  based  en  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  rule  is  not  a  "significant  regulatory 
action"  tmder  Executive  Order  12866.  In 
addition,  the  FAA  certifies  that  this 
regulation  does  not  have  a  signiBcant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  of  1990.  This  amendment 
is  considered  significant  imder  Order 
DOT  2100.5,  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations  due  to  the  significant 
international  ramifications  of  this  rule. 
A  regulatory  evaluation  of  the 
regulation,  including  a  Regulatory 
Flexibility  Extermination  and 
International  Trade  Impact  Analysis,  are 
available  in  the  docket.  A  copy  may  be 
obtained  by  contacting  the  person 
identified  under  FOR  FURTHER 
INFORMATKM  CONTACT. 

List  of  Subiects  in  14  CFR  Part  91 

Air-traffic  control.  Aircraft,  Airmen, 
Airports,  Aviation  safety.  Reporting  and 
recordkeeping  requirements. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  91  of  Title  14  of  the  Code 
of  Federal  Regulations  (14  CFR  part  91) 
as  follows: 

PART  91— GENERAL  OPERATING  AND 
FUGHT  RULES 

1.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  49  V.SJZ.  106(g).  40103.  40113, 
40120.  44101.44111.  44701.  44709.  44711, 
44712.  44715.  44716.  44717.  44722,  46306, 
46315,  46316.  46502.  46504,  46506-46S07, 
47122.  47508,  47528-47531. 

2.  Section  91.703  is  amended  by 
revising  paragraphs  (a)(4)  and  (b)  to  read 
as  follows: 

f  91.703    Operations  of  cMI  aircraft  of  U.S. 
raglatry  outaide  of  the  United  ^ates. 

(a)*  '  • 

(4)  When  operating  within  airspace 
designated  as  Minimum  Navigation 
Performance  Specifications  (MNPS) 
airspace,  comply  with  §  91.705.  When 
operating  within  airspace  designated  as 
Reduced  Vertical  Separation  Minimum 
(RVSM)  airspace,  comply  with  §  91.706. 

(b)  Annex  2  to  the  Convention  on 
International  Civil  Aviation,  Ninth 
Edition — July  1990.  with  Amendments 
through  Amendment  32  effective 
Fdjruary  19, 1996,  to  which  reference  is 


made  in  this  part,  is  incorporated  into 
this  part  and  made  a  part  hereof  u 
provided  in  5  U.S.C  §  552  and  piu-suant 
to  1  CFR  part  51.  Annex  2  (including  a 
complete  historic  file  of  changes 
thereto)  is  avaiM)le  for  public 
inspection  at  the  Rules  Dodcet.  AGG- 
2Q0,  Federal  Aviation  Administration, 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700, 
Washington,  DC.  In  addition,  Annex  2 
may  be  purchased  from  the 
International  Civil  Aviation 
Organization  (Attention:  Distribution 
Officer),  P.O.  Box  400,  Succursale,  Place 
de  L'Aviation  Internationale,  1000 
Sheibrooke  Street  West,  Montreal, 
Quebec,  Canada  H3A  2R2. 

3.  Section  91.705  is  revised  to  read  as 
follows: 

$91,705   Operations  wittiin  airspace 
designated  as  Minimum  Navigation 
Performance  Specification  Airspace. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section.  Tio  person  may 
operate  a  civil  aircraft  of  U.S.  registry  in 
airspace  designated  as  Minimum 
Navigation  Performance  Specifications 
airspace  unless — 

(1  j  The  aircraft  has  approved 
navigation  performance  capability  that 
complies  Mdth  the  requirements  of 
apoendix  C  of  this  part;  and 

(2)  The  operator  is  authorized  by  the 
Administrator  to  perform  such 
operations. 

(b)  The  Administrator  may  authorize 
a  deviation  from  the  requirements  of 
this  section  in  accordance  with  Section 
3  of  appendix  C  to  this  part. 

4.  New  §  91.706  is  added  to  read  as 
follows: 

i  91 .706    Operations  within  airspace 
designed  as  Reduced  Vartlcai  Separation 
IMnimum  Airspace. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  person  may 
operate  a  dvil  aircraft  of  U.S.  registry  in 
airspace  designated  as  Reduced  Vertical 
Separation  Minimum  (RVSM)  airspace 
unless: 

(1)  The  operator  and  the  operator's 
aircraft  comply  with  the  requirements  of 
apoendix  G  of  this  part;  and 

(2)  The  operator  is  authorized  by  the 
Administrator  to  conduct  such 
operations. 

(b)  The  Administrator  may  authorize 
a  deviation  bom  the  requirements  of 
this  section  in  accordance  with  Section 
5  of  appendix  G  to  this  part. 

5.  Section  1  of  Appendix  C  to  Part  91 
is  amended  by  removing  the  flight  levels 
"FL  275"  and  "FL  400"  cited  in  the  first 
sentence  and  replacing  them  with  "FL 
285"  "FL  420"  respectively. 


6.  A  new  appendix  G  is  added  to  read 
as  fbUows: 

Appendix  G  to  Part  91 — Operatiaiis  in 
Reduced  Vertical  Separation  Minimum 
<RVSM)  Air^ace 

Section  1.  Definitions 

Reduced  Vertical  Separation  Minimum 
(RVSM)  Airspace.  Within  RVSM  airspace,  air 
traffic  control  (ATC)  separates  lircrait  l>y  a 
minimum  of  1  jOOO  feet  vertically  between 
flight  level  (FL)  290  and  FL  410  inclusive. 
RVSM  airspace  is  special  qualification 
airspace;  the  operator  and  the  aircraft  used  l>y 
the  operator  must  be  approved  by  the 
Administrator.  Air-tiaffic  control  notifies 
operators  of  RVSM  by  providing  route 
planing  information.  Section  8  of  this 
appendix  identifies  airspace  where  RVSM 
may  be  applied. 

RVSM  Group  Aircraft  Aircraft  within  a 
group  of  aircraft  approved  as  a  group  by  the 
Administrator,  in  which  each  of  the  aircraft 
satisfy  each  of  the  following: 

(a)  The  aircraft  tiave  been  manu&ctured  to 
the  same  design,  and  have  l>een  approved 
under  the  same  type  certificate,  amended 
type  certificate,  or  supplemental  type 
certificate. 

(b)  The  static  system  of  each  aircraft  is 
installed  in  a  manner  and  position  that  is  the 
same  as  those  of  the  other  aircraft  in  the 
group.  The  same  static  source  error 
correction  is  incorpcvated  in  each  aircraft  of 
the  group. 

(c)  The  avionics  units  installed  in  each 
aircraft  to  meet  the  minimum  RVSM 
equipment  requirements  of  this  appendix  are: 

(1)  Manufactured  to  the  same  manufacturer 
specification  and  have  the  same  part  number 
or 

(2)  Of  a  different  manufacturer  or  part 
number,  if  the  applicant  demonstrates  that 
the  equipment  provides  equivalent  system 
performance. 

RVSM  Nongroup  Aircraft.  An  aircraft  that 
is  approved  for  RVSM  operations  as  an 
individual  aircraft 

RVSM  Fli^t  envelope.  An  RVSM  flight 
envelope  includes  the  range  of  Mach  numt>er. 
weight  divided  by  atmospheric  pressure 
ratio,  and  altitudes  over  which  an  aircraft  is 
approved  to  be  operated  in  cruising  flight 
within  RVSM  airspace.  RVSM  fli^t 
envelopes  are  defined  as  follows: 

(a)  The  full  RVSM  flight  envelope  is 
bounded  as  follows: 

(1)  The  altitude  flight  envelope  extends 
horn  FL  290  upward  to  the  lo«vest  altitude  of 
the  following: 

(i)  FL  410  (the  RVSM  altitude  limit); 

(ii)  The  maximum  certificated  altitude  for 
the  aircraft:  or 

(iii)  The  altitude  limited  by  cruise  thrust, 
buffet,  or  other  flight  limitations. 

(2)  The  airspeed  flight  envelope  extends: 
(i)  From  the  airspeed  of  the  slats/flaps-up 

maximum  endurance  [holding)  airspteed,  or 
the  maneuvering  airspeed,  whichever  is 
lower; 

(ii)  To  the  maximum  operating  airspteed 
(Vmo/Mmo).  or  airspeed  limited  by  cruise 
thrust  buffet,  or  other  flight  limitations, 
whicbew  is  lower.  ~ 
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(3)  All  permissible  gross  weights  within 
the  flight  envelopes  deflned  in  paragraphs  (1) 
and  (2)  of  this  definition. 

(b)  The  basic  RVSM  flight  envelope  is  the 
same  as  the  full  RVSM  flight  envelope  except 
that  the  airspeed  flight  envelope  extends: 

(1)  From  the  airspeed  of  the  slatsyflaps-up 
maximum  endurance  (holding]  airspeed,  or 
the  maneuver  airspeed,  whichever  is  lower; 

(2)  To  the  upper  Mach/airspeed  boundary 
defined  for  the  full  RVSM  flight  envelope,  or 
a  sp>ecified  lower  value  not  less  than  the 
long-range  cruise  Mach  number  plus  .04 
Mach.  unless  further  limited  by  available 
cruise  thrust,  buffet,  or  other  flight 
limitations. 

Section  2.  Aircraft  Approval 

(a)  An  operator  may  be  authorized  to 
conduct  RVSM  operations  if  the 
Administrator  finds  that  its  aircraft  comply 
with  this  section. 

(b)  The  applicant  for  authorization  shall 
submit  the  appropriate  data  package  for 
aircraft  approval.  The  package  must  consist 
of  at  least  the  following: 

(1)  An  identification  of  the  RVSM  aircraft 
group  or  the  nongroup  aircraft; 

(2)  A  definition  of  the  RVSM  flight 
envelop)es  applicable  to  the  subject  aircraft; 

(3)  Documentation  that  establishes 
compliance  with  the  applicable  RVSM 
aircraft  requirements  of  this  section;  and 

(4)  The  conformity  tests  used  to  ensure  that 
aircraft  approved  with  the  data  package  meet 
the  RVSM  aircraft  requirements. 

(c)  Altitude-keeping  equipment:  All 
aircraft.  To  approve  an  aircraft  group  or  a 
nongroup  aircraft,  the  Administrator  must 
find  that  the  aircraft  meets  the  following 
requirements: 

(1)  The  aircraft  must  be  equippted  with  two 
operational  inde[>endent  altitude 
measurement  systems. 

(2)  The  aircraft  must  be  equipped  with  at 
least  one  automatic  altitude  control  system 
that  controls  the  aircraft  altitude — 

(i)  Within  a  tolerance  band  of  ±65  feet 
about  an  acquired  altitude  when  the  aircraft 
is  operated  in  straight  and  level  flight  under 
nonturbulent,  nongust  conditions;  or 

(ii)  Within  a  tolerance  band  of  ±130  feet 
under  nontvut)ulent.  nongust  conditions  for 
aircraft  for  which  application  for  type 
certification  occurred  on  or  before  April  9, 
1997  that  are  equipped  with  an  automatic 
altitude  control  s^em  with  flight 
management/performance  system  inpmts. 

(3)  The  airtraft  must  be  equipped  with  an 
altitude  alert  system  that  signals  an  alert 
when  the  altitude  displayed  to  the  flight  crew 
deviates  from  the  selected  altitude  by  more 
than: 

(i)  ±300  feet  for  aircraft  for  which 
application  for  type  certiflcation  was  made 
on  or  before  April  9, 1997;  or 

(ii)  ±200  feet  for  aircraft  for  which 
application  for  type  certiflcation  is  made 
after  April  9. 1997. 

(d)  Altimetry  system  error  containment: 
Group  aircraft  for  which  application  for  type 
certification  was  made  on  or  before  April  9. 
1997.  To  approve  group  aircraft  for  which 
application  for  type  certiflcation  was  made 
on  or  before  April  9, 1997,  the  Administrator 
must  find  that  the  altimetry  system  error 
(ASE)  is  contained  as  follows: 


(1)  At  the  point  in  the  basic  RVSM  flight 
envelope  where  mean  ASE  reaches  its  largest 
absolute  value,  the  absolute  value  may  not 
exceed  80  feet. 

(2)  At  the  point  in  the  basic  RVSM  flight 
envelope  where  mean  ASE  plus  three 
standard  deviations  reaches  its  largest 
absolute  value,  the  absolute  value  may  not 
exceed  200  feet. 

(3)  At  the  point  in  the  hill  RVSM  flight 
envelope  where  mean  ASE  reaches  its  largest 
absolute  value,  the  absolute  value  may  not 
exceed  120  feet. 

(4)  At  the  point  in  the  full  RVSM  flight 
envelope  where  mean  ASE  plus  three 
standard  deviations  reaches  its  largest 
absolute  value,  the  absolute  value  may  not 
exceed  245  feet. 

(5)  Necessary  operating  restrictions.  If  the 
applicant  demonstrates  that  its  aircraft 
otherwise  comply  with  the  ASE  containment 
requirements,  the  Administrator  may 
establish  an  operating  restriction  on  that 
applicant's  aircraft  to  restrict  the  aircraft  from 
operating  in  areas  of  the  basic  RVSM  flight 
envelope  where  the  absolute  value  of  mean 
ASE  exceeds  80  feet,  and/or  the  absolute 
value  of  mean  ASE  plus  three  standard 
deviations  exceeds  200  feet;  or  from 
operating  in  areas  of  the  full  RVSM  flight 
envelope  where  the  absolute  value  of  Uie 
mean  ASE  exceeds  120  feet  and/or  the 
absolute  value  of  the  mean  ASE  plus  three 
standard  deviations  exceeds  245  feet. 

(e)  Altimetry  system  error  containment: 
Group  aircraft  for  which  application  for  type 
certification  is  made  after  April  9,  1997.  To 
approve  group  aircraft  for  which  application 
for  tjrpe  certification  is  made  after  April  9, 
1997,  the  Administrator  must  find  that  the 
altimetry  system  error  (ASE)  is  contained  as 
follows: 

(1)  At  the  point  in  the  full  RVSM  flight 
envelope  where  mean  ASE  reaches  its  largest 
absolute  value,  the  absolute  value  may  not 
exceed  80  feet. 

(2)  At  the  point  in  the  hill  RVSM  flight 
envelope  where  mean  ASE  plus  three 
standard  deviations  reaches  its  largest 
absolute  value,  the  absolute  value  may  not 
exceed  200  feet. 

(f)  Altimetry  system  error  containment: 
Nongroup  aircraft.  To  approve  a  nongroup 
aircraft,  the  Administrator  must  find  that  the 
altimetry  system  error  (ASE)  is  contained  as 
follows: 

(1)  For  each  condition  in  the  basic  RVSM 
flight  envelope,  the  largest  combined 
absolute  value  for  residual  static  source  error 
plus  the  avionics  error  may  not  exceed  160. 
feet. 

(2)  For  each  condition  in  the  hill  RVSM 
flight  envelope,  the  largest  combined 
absolute  value  for  residual  static  source  error 
plus  the  avionics  error  may  not  exceed  200 
feet. 

(g)  If  the  Administrator  finds  that  the 
applicant's  aircraft  comply  with  this  section, 
the  Administrator  notifies  the  applicant  in 
writing. 

Section  3.  Operator  Authorization 

(a)  Authority  for  an  operator  to  conduct 
flight  in  airspace  where  RVSM  is  applied  is 
issued  in  operations  specifications  or  a  Letter 
of  Authorization,  as  appropriate.  To  issue  an 


RVSM  authorization,  the  Administrator  must 
find  that  the  operator's  aircraft  have  been 
approved  in  accordance  with  Section  2  of 
this  appendix  and  that  the  operator  complies 
with  this  section. 

(b)  An  applicant  for  authorization  to 
operate  within  RVSM  airspace  shall  apply  in 
a  form  and  manner  prescribed  by  the 
Administrator.  The  application  must  include 
the  following: 

(1)  An  approved  RVSM  maintenance 
program  outlining  procedures  to  maintain 
RVSM  aircraft  in  accordance  with  the 
requirements  of  this  appendix.  Each  program 
must  contain  the  following: 

(i)  Periodic  inspections,  functional  flight 
tests,  and  maintenance  and  inspection 
procedures,  with  acceptable  maintenance 
practices,  for  ensuring  continued  compliance 
with  the  RVSM  aircraft  requirements. 

(ii)  A  quality  assurance  program  for 
ensuring  continuing  accuracy  and  reliability 
of  test  equipment  used  for  testing  aircraft  to 
determine  compliance  with  the  RVSM 
aircraft  requirements. 

(iii)  Procedures  for  returning  noncompliant 
aircraft  to  service. 

(2)  For  an  applicant  who  operates  under 
p>art  121  or  135,  initial  and  recurring  pilot 
training  requirements. 

(3)  Policies  and  Procedures.  An  applicant 
who  operates  under  part  121  or  135  shall 
submit  RVSM  policies  and  procedures  that 
will  enable  it  to  conduct  RVSM  operations 
safely. 

(c)  Validation  and  Demonstration.  In  a 
manner  prescribed  by  the  Administrator,  the 
operator  must  provide  evidence  that: 

(1)  It  is  capable  to  operate  and  maintain 
each  aircraft  or  aircraft  group  for  which  it 
applies  for  approval  to  operate  in  RVSM 
airspace;  and 

(2)  Each  pilot  has  an  adequate  knowledge 
of  RVSM  requirements,  pKslicies.  and 
procedures. 

Section  4.  RVSM  Operations 

(a)  Each  fierson  requesting  a  clearance  to 
operate  within  RVSM  airspace  shall  correctly 
annotate  the  flight  plan  filed  with  air  traffic 
control  with  the  status  of  the  operator  and 
aircraft  with  regard  to  RVSM  approval.  Each 
operator  shall  verify  RVSM  applicability  for 
the  flight  planned  route  through  the 
appropriate  flight  planning  information 
sources. 

(b)  No  person  may  show,  on  the  flight  plan 
filed  with  air  traffic  control,  an  operator  or 
aircraft  as  approved  for  RVSM  operations,  or 
operate  on  a  route  or  in  an  area  where  RVSM 
approval  is  required,  unless: 

(1)  The  operator  is  authorized  by  the 
Administrator  to  perform  such  operations; 
and 

(2)  The  aircraft  has  been  approved  and  " 
complies  with  the  requirements  of  Section  2 
of  this  appendix. 

Section  5.  Deviation  Authority  Approval 

The  Administrator  may  authorize  an 
aircraft  operator  to  deviate  frt)m  the 
requirements  of  §  91.706  for  a  specific  flight 
in  RVSM  airspace  if  that  operator  has  not 
been  approved  in  accordance  with  Section  3 
of  this  appendix,  and  if: 

(2)  The  operator  submits  an  appropriate 
request  with  the  air  traffic  control  center 
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controlling  the  airspace,  (request  should  be 
made  at  least  48  hours  in  advance  of  the 
operation  unless  prevented  by  exceptional 
circumstances);  and 

(b)  At  the  time  of  filing  the  flight  plan  for 
that  flight,  ATC  determines  that  the  aircraft 
may  be  provided  appropriate  separation  and 
that  the  flight  will  not  interfere  with,  or 
impose  a  burden  on,  the  operations  of 
operators  who  have  been  approved  for  RVSM 
operations  in  accordance  with  Section  3  of 
this  appendix. 

Section  6.  Reporting  Altitude-Keeping  Errors 

Each  opterator  shall  report  to  the 
Administrator  each  event  in  which  the 
operator's  aircraft  has  exhibited  the  following 
altitude-keeping  performance: 

(a)  Total  vertical  error  of  300  feet  or  more: 

(b)  Altimetry  system  error  of  245  feet  or 
more;  or 

(c)  Assigned  altitude  deviation  of  300  feet 
or  more. 


Section  7.  Removal  or  Amendment  of 
Authority 

The  Administrator  may  amend  operations 
specifications  to  revoke  or  restrict  an  RVSM 
authorization,  or  may  revoke  or  restrict  an 
RVSM  letter  of  authorization,  if  the 
Administrator  determines  that  the  opterator  is 
not  complying,  or  is  unable  to  comply,  with 
this  appendix  or  subpart  H  of  this  part. 
Examples  of  reasons  for  amendment, 
revocation,  or  restriction  include,  but  are  not 
limited  to,  an  operator's. 

(a)  Committing  one  or  more  altitude- 
keeping  errors  in  RVSM  airspace; 

(b)  Failing  to  make  an  effective  and  timely 
resp>onse  to  identify  and  correct  an  altitude- 
keeping  error;  or 

(c)  Failing  to  report  an  altitude-keeping 
error. 

Section  6.  Airspace  Designation 

RVSM  may  be  applied  in  the  following 
ICAO  Flight  Information  Regions  (FlR's): 
New  York  Oceanic,  Gander  Oceanic, 


Sondrestroro  FIR,  Reykjavik  Oceanic, 
Shanwick  Oceanic,  and  Santa  Maria  Oceanic 

RVSM  may  be  effective  in  the  Minimum 
Navigation  Performance  Specification 
(V  NPS)  airspace  with  the  NAT.  The  MNPS 
aiispace  within  the  NAT  is  defined  by  the 
volume  of  airspnce  FL  285  and  FL  420 
extending  between  latitude  27  degrees  north 
and  the  North  Pole,  bounded  in  the  east  by 
the  eastern  boundaries  of  control  areas  Santa 
Maria  Oceanic,  Shanwick  Oceanic,  and 
Reykjavik  Oceanic  and  in  the  west  by  the 
western  boundaries  of  control  areas 
Reykjavik  Oceanic,  Gander  Oceanic,  and 
New  York  Oceanic,  excluding  the  areas  west 
of  60  degrees  west  and  south  of  38  degrees 
30  minutes  north. 

Issued  in  Washington,  DC,  on  March  27, 
1997. 

Bury  L.  Valentine, 
Acting  Administrator. 
[FR  Doc.  97-8367  Filed  4-8-97;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  570 
[Docket  No.  FR-4070-F-03] 
RIN2S28-AA06 

Hispanic-Serving  Institutions  Worfc 
Study  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 
ACTION:  Final  rule. 


SUMMARY:  On  October  2, 1996,  HUD 
published  for  public  comment  a  Notice 
of  Proposed  Rulemaking  (NPRM)  for  the 
Hispanic-serving  Institutions  Work 
Study  Program.  A  Notice  of  Funding 
Availability  (NOFA)  for  Fiscal  Year  (FY) 
1996  for  the  program  was  separately 
published  on  that  date.  The  NPRM 
stated  that  the  requirements  contained 
in  the  NOFA  would  provide  the  basis 
for  a  new  regulatory  provision 
governing  HSI-WSP.  The  NPRM  also 
solicited  comments  on  the  FY  1996 
NOFA  which  would  be  used  in 
prei>anng  a  final  rule  for  the  program. 
This  final  rule  establishes  the  regulatory 
provisions  for  the  Hispanic-serving 
Institutions  Work  Study  Program  (HSI- 
WSP).  Under  HSI-WSP,  HUD  awards 
grants  to  public  and  private  non-profit 
Hispanic-serving  community  colleges 
for  the  purpose  of  providing  assistance 
to  economically  disadvantaged  and 
minwity  students  who  participate  in  a 
community  development  work  study 
program  while  enrolled  in  a  full-time 
Community  Building  Academic 
program. 

EFFHCnVE  DATE:  May  9,  1997. 
FOfl  FURTHER  INFORMATION  CONTACT:  Jane 
Karadbil,  Office  of  University 
Partnerships.  U.S.  Department  of 
Housing  and  Urban  Development.  Room 
8110.  451  Seventh  Street  SW.. 
Washington.  D.C  20410.  telephone 
(202)  708-1537.  extension  218.  Hearing 
or  speech-impaired  individuals  may  call 
HUDs  TTY  number  (202)  708-1455.  or 
1-800-877-8399  (Federal  Information 
relay  Service  TTY).  (Other  than  the 
"800"  number,  these  are  not  toll-free 
numbers.  Ms.  Karadbil  can  also  be 
contacted  via  the  Internet  at 
Jane_R._Karadbiiehud.gov . 

8UPP«.EMENTARY  MFORMATKM: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  ReducUon 


Act  of  1995  (44  U.S.C.  3501-3520)  and 
have  been  assigned  OMB  control 
number  2528-0182.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

n.  Background 

A.  Statutory  Basis 

The  HSI-WSP  is  authorized  by 
section  107(c)  of  the  Housing  and 
Community  Development  Act  of  1974. 
as  amended.  42  U.S.C.  §  5307(c).  This 
section  (which  was  added  by  section 
501(b)(2)  of  the  Housing  and 
Community  Envelopment  Act  of  1987) 
has  served  as  authorization  for  the 
Department's  Community  Development 
Work  Study  Program  (CDWSP)  since 
that  program's  inception.  It  provides 
authority  to.  "•  •  •  make  grants  to 
institutions  of  higher  education,  either 
directly  or  through  areawide  planning 
organizations  or  States,  for  the  purpose 
of  providing  assistance  to  economically 
disadvantaged  and  minority  students 
who  participate  in  community 
development  work  study  programs  and 
are  enrolled  in  full-time  graduate  or 
undergraduate  programs  in  community 
and  economic  development,  commimity 
planning,  or  community  management." 

Since  Fiscal  Year  1996,  legislative 
history  accompanying  the  Department's 
appropriations  acts  has  earmarked  a 
portion  of  the  work  study  funds  for 
Hispanic-serving  institutions.  This  final 
rule  establishes  regulations  governing 
the  award  of  those  funds  under  the 
Hispanic-serving  Institutions  Work 
Study  Program  (HSI-WSP).  While 
CDWSP  and  HSI-WSP  are  subject  to  the 
same  statutory  requirements,  they  are 
implemented  by  different  regulatory 
provisions. 

B.  The  October  2.  1996  NOFA  and 
NPRM 

The  October  2, 1996  HSI-WSP  NOFA 
(published  at  61  FR  51566)  announced 
the  requirements  that  would  govern  the 
use  of  funds  earmarked  for  HSI-WSP  for 
fiscal  year  1996.  The  NPRM  (published 
on  the  same  date  at  61  FR  51557) 
incorporated  the  NOFA  by  reference, 
stated  HUD's  intention  to  use  the 
requirements  contained  in  the  NOFA  as 
the  basis  for  a  final  rule  amending  24 
CFR  part  570,  and  invited  public 
comment  on  the  announced 
requirements  that  were  proposed  to  be 
used  in  subsequent  funding  rounds. 

The  key  requirements  of  the  NOFA 
were: 

—Eligibility  was  limited  to  two-year 
pubhc  or  private  non-profit 
community  colleges  determined  by 


the  U.S.  Department  of  Education  to 
be  Hispanic-serving  Institutions. 
— Eligible  degree  programs  were  limited 
to  those  related  to  community 
building.  The  term  "community 
building  academic  degree  program" 
was  defined  to  include  not  only 
community  or  economic 
development,  community  planning, 
and  community  management,  but  also 
other  academic  programs  that 
promote  community  or  social 
services. 
—Work  experiences  were  required  to  be 
in  a  complementary  community 
building  job  with  a  State  or  local 
government,  areawide  planning 
organization.  Indian  tribe,  or  private 
nonprofit  organization  involved  in 
community  building  activities. 
—All  eligible  students  were  required  to 
be  economically  disadvantaged, 
regardless  of  whether  they  were 
members  of  minority  groups.  Eligible 
students  were  required  to  attend  the 
institution  full-time,  be  enrolled  in  an 
eligible  community  building  degree 
program,  not  have  attained  more  than 
half  of  the  credits  needed  to  graduate 
at  the  time  they  enter  the  program, 
and  agree  to  work  at  an  appropriate 
placement  site  12-20  hours  a  week 
during  the  academic  year  and  35-40 
hours  a  week  during  the  summer. 
— The  amount  of  assistance  to  be 
provided  per  student  was  a  maximum 
of  $13,200.  which  could  include 
tuition  and  fees  for  up  to  two  years, 
a  work  stipend,  books,  and  an 
allowance  of  $1,000  per  student  per 
year  to  cover  the  cost  of  the 
institution's  administration  of  the 
program. 
— The  minimum  number  of  students 
that  could  be  assisted  was  three  per 
participating  institution  of  higher 
education  and  the  maximum  number 
was  ten. 

All  of  these  requirements  have  been 
retained  in  the  final  rule. 

C.  Discussion  of  Public  Comments  on 
the  NOFA  and  Clarifying  Changes 

There  were  two  public  comments — 
one  from  the  United  Cerebral  Palsy 
Associations  (UCPA)  and  one  from  Los 
Angeles  Harbor  College,  one  of  the 
institutions  eligible  for  the  program. 

UCPA  urged  applicants  to  consider 
work  site  experiences  with  United 
Cerebral  Palsy  affiliates.  To  the  extent 
that  the  community  building  academic 
field  may  relate  to  the  kind  of  work  UCP 
affiliates  and  affiliates  of  other  disability 
organizations  are  doing,  HUD 
encourages  applicants  to  consider  these 
organizations  as  appropriate  placement 
sites. 
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Los  Angeles  Harbor  College 
recommended  that  the  term  "Tuition 
and  Fees"  be  expanded  to  cover  the  cost 
of  tutoring  in  order  to  enable  students 
receiving  assistance,  especially  those  for 
whom  English  is  a  second  language,  to 
maintain  the  required  B  average.  The 
Department  agrees  that  such  tutoring 
may  be  important  for  a  student  and. 
thus,  should  be  an  eligible  program  cost. 
However,  rather  than  include  this  cost 
under  "Tuition  and  Fees,"  it  will  be 
included  under  "Additional  Support." 
In  the  NPRM  and  the  FY  1996  NOFA, 
the  Department  specifically  requested 
comments  on  the  proposed  rule's 
requirement  that  students  participating 
in  HSI-WSP  maintain  a  B  average  (as 
defined  by  the  institution),  and  its  lack 
of  a  minimum  graduation  rate 
requirement.  No  comments  were 
received  on  these  issues,  and  they 
remain  unchanged  in  the  final  rule. 

While  there  were  no  public  comments 
submitted  on  the  eligibility  of  transfer 
programs  (i.e.,  those  that  lead  to  transfer 
to  a  four-year  institution  of  higher 
education  for  the  student's  junior  year), 
as  opposed  to  those  programs  that 
provide  terminal  degrees  (i.e.,  associate 
degrees),  comments  concerning  this 
issue  were  raised  in  several  public 
meetings  held  on  the  program.  The  final 
rule  has  been  clarified  to  note  that 
transfer  programs  in  community 
building  academic  disciplines  are 
eligible  only  if  the  student  is  required  to 
declare  his/her  major  in  this  discipline 
while  at  the  community  college.  Thus, 
general  liberal  arts  associate  degrees, 
without  a  major,  would  not  be 
considered  eligible  transfer  programs. 

In  addition,  the  Department  has 
received  requests  that  the  definition  of 
eligible  institutions  be  amended  to 
include  Hispanic-serving  institutions 
that  award  BOTH  two-year  AND  four- 
year  degrees.  As  indicated  in  the  FY 
1996  NOFA,  the  Department  specificalfe' 
decided  to  limit  eligibility  under  HSI- 
WSP  to  the  89  community  colleges 
providing  only  two-year  degrees. 
Creating  a  program  to  serve  both  two- 
year  and  four-year  institutions  would 
mean  two  sets  of  policies  and 
requirements  because  of  the  different 
natures  of  such  institutions.  In  addition, 
many  four-year  HSIs  are  universities 
that  are  eligible  for  the  general 
Community  Development  Work  Study 
Program.  "Thus,  the  Department  chose  to 
target  community  colleges  providing 
only  two-year  degrees,  in  order  to 
encourage  and  assist  the  previously 
under-served  economically 
disadvantaged  student  population  of 
community  colleges  to  gain  entry  to  pre- 
professional  community  building  career 
paths.  In  order  to  clarify  the 


Department's  intention  that  institutions 
providing  BOTH  two-year  and  four-year 
degrees  are  NOT  eligible  for  HSI-WSP 
assistance,  the  definition  of  eligible 
institution  has  been  modified 
accordingly.  This  modification  is  merely 
a  clarification  which  effects  no 
substantive  change  to  the  class  of 
institutions  that  were  eligible  for  HSI- 
WSP  under  the  FY  1996  NOFA. 

Finally,  a  number  of  other 
clarifications  have  been  made  which 
result  in  no  substantive  change  to  the 
rule. 

III.  Other  Matters 

A.  Environmental  Impact 

In  accordance  with  24  CFR  50.19(b)(9) 
of  the  HUD  regulations,  the  policies  and 
procedures  contained  in  this  rule  relate 
only  to  training  grants  and  technical 
assistance,  and  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

B.  Regulatory  Flexibility 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing,  certifies  that 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  only  affects  applicants 
and  participants  in  the  Hispanic-serving 
Institutions  Community  Work  Study 
Program  and  will  not  have  any 
meaningful  economic  impact  on  any 
other  entity. 

C.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  notice  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
Order.  Specifically,  the  notice  solicits 
participation  by  institutions  of  higher 
education  in  creating  commimity 
development  work  study  programs  for 
some  of  their  economically 
disadvantaged  and  minority  students. 
The  notice  does  not  impinge  upon  the 
relationships  between  the  Federal 
government  and  State  or  local 
governments. 

D.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 


determined  that  this  notice  has  the 
potential  for  beneficial  impact  on  family 
formation,  maintenance,  and  general 
well-being.  The  program  will  enable 
economically  disadvantaged  and 
minority  students  to  get  a  college 
education,  helping  them  to  become  self- 
sufficient.  Accordingly,  since  the  impact 
on  the  family  is  beneficial,  no  further 
review  is  necessary. 

E.  Executive  Order  12866 

This  final  rule  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866.  Regulatory    . 
Planning  and  Review.  Any  changes 
made  to  the  final  rule  as  a  result  of  that 
review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  Room 
10276. 451  Seventh  Street.  SW., 
Washington,  DC  20410-0500. 

F.  The  Catalog  of  Federal  Domestic 
Assistance  Program 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.513. 

List  of  Subiects  in  24  CFR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa. 
Community  development  block  grants. 
Grant  programs — education.  Grant 
programs — housing  and  community 
development,  Guam,  Indians.  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  New 
communities.  Northern  Mariana  Islands, 
Pacific  Islands  Trust  Territory,  Pockets 
of  poverty,  Puerto  Rico.  Reporting  and 
recordkeeping  requirements,  Small 
cities.  Student  aid.  Virgin  Islands. 

Accordingly.  24  CFR  part  570  is 
amended  as  follows: 

1.  The  authority  citation  for  part  570 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  5300- 
5320. 

2.  Subpart  E  is  amended  to  add  a  new 
§  570.416  to  read  as  follows: 

§570.416    HIspanlo-Mrving  mstttuttons 
work  study  program. 

(a)  Applicability  and  objectives.  HUD 
makes  grants  under  the  Hispanic- 
serving  Institutions  Work  Study 
Program  (HSI-WSP)  to  public  and 
private  non-profit  Hispanic-serving 
Institutions  (HSI's)  of  higher  education 
for  the  purpose  of  providing  assistance 
to  economically  disadvantaged  and 
minority  students  who  participate  in  a 
work  study  program  while  enrolled  in 
full-time  community  college  programs 
in  community  building,  and  to  provide 
entry  to  pre-professional  careers  in  these 
fields. 
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(b)  Definitions.  The  following 
definitions  apply  to  HSI-WSP: 

Applicant  means  a  public  or  private 
non-profit  Hisp)anic-serving  institution 
of  higher  education  that  offers  only  two- 
year  degree  programs,  including  at  least 
one  community  building  academic 
degree  program,  and  that  applies  for 
funding  under  HSI-WSP. 

Community  building  means 
community  and  economic  development, 
community  planning,  community 
management,  public  policy,  urban 
economics,  uriian  management,  urban 
planning,  land  use  planning,  housing, 
and  related  fields.  Related  fields 
include,  but  are  not  Umited  to, 
administration  of  justice,  child 
development,  and  human  services. 

Community  building  academic 
progmm  or  academic  program  means  an 
undergraduate  associate  degree  program 
whose  purpose  and  focus  is  to  educate 
students  in  community  building.  The 
terms  "community  building  academic 
program"  or  "academic  program"  refer 
to  the  types  of  academic  programs 
encompassed  in  the  statutory  phrase 
"community  or  economic  development, 
community  plaiming  or  community 
management."  For  purposes  of  HSI- 
WSP.  such  programs  include,  but  are 
not  limited  to.  associate  degree 
programs  in  commimity  and  economic 
development,  community  planning, 
community  management,  public 
administration,  pubUc  poUcy,  urban 
economics,  urban  management,  urban 
planning,  land  use  planning,  housing, 
and  related  fields  of  study.  Related 
fields  of  study  that  promote  community 
building,  such  as  administration  of 
justice,  child  development,  and  human 
services  are  eligible,  while  fields  such  as 
natiu^l  sciences,  computer  sciences, 
mathematics,  accounting,  electronics, 
engineering,  and  the  humanities  (such 
as  English  or  history)  would  not  be 
eligible.  A  transfer  program  (i.e..  one 
that  leads  to  transfer  to  a  four-year 
institution  of  higher  education  for  the 
student's  junior  year)  in  a  community 
building  academic  discipline  is  eligible 
only  if  the  student  is  required  to  declare 
his/her  major  in  this  discipline  while  at 
the  community  college. 

Community  building  field  means  any 
of  the  fields  of  study  eligible  under  a 
community  building  academic  program. 

Economically  disadvantaged  ana 
minority  students  means  students  who 
satisfy  all  the  applicable  guidelines 
established  at  the  participating 
institution  of  higher  education  to 
measure  financial  need  for  academic 
scholarship  or  loan  assistance, 
including,  but  not  limited  to,  students 
with  disabiUties  and  students  who  are 
Black.  American  Indian/ Alaska  Native, 


Hispanic,  Asian/Pacific  Islanders,  where 
such  students  satisfy  the  financial  needs 
guidelines  defined  above. 

Hispanic-serving  institution  is  an 
institution  of  higher  education  that  the 
U.S.  Department  of  Education  has 
determined  meets  the  criteria  set  out  at 
20  U.S.C.  1059c(b)(l).  including  the 
following:  an  institution  that  has  an 
enrollment  of  undergraduate  full-time 
students  that  is  at  least  25  percent 
Hispanic;  in  which  not  less  than  50 
percent  of  the  Hispanic  students  are 
low-income  individuals  (i.e.,  150 
percent  of  the  poverty  level)  who  are 
first  generation  college  students  and 
another  25  percent  are  either  low- 
income  individuals  or  first  generation 
college  students.  The  U.S.  Department 
of  Education  has  determined  the 
eligibility  of  ^)ecific  institutions  as  HSIs 
and  has  issued  a  list  of  institutions 
meeting  this  definition.  A  list  of  HSI- 
WSP-eligible  community  colleges  that 
are  included  in  the  Department  of 
Education's  list  of  HSIs  will  appear  with 
each  Notice  of  Funding  Availability 
(NOFA)  for  the  program.  Only 
institutions  on  this  list,  or  HSI-WSP- 
eligible  institutions  subsequently  added 
to  the  U.S.  Department  of  Education's 
Hst  prior  to  that  NOFA's  application 
deadline,  are  ehgible  to  apply  for  HSI- 
WSP  ftmds. 

HSI-WSP  OT  HSI-WSP  program  means 
the  Hispanic-serving  histitutions  Work 
Study  program. 

Institution  of  higher  education  means 
a  public  or  private  educational 
institution  that  ofi^ers  two-year  associate 
degrees  in  a  commimity  building 
academic  program  and  that  is  accredited 
by  an  accrediting  agency  or  association 
recognized  by  the  Secretary  of 
Education.  Institutions  offering  BOTH 
four-year  and  two-year  degrees  are  not 
eligible  for  HSI-WSP. 

Recipient  means  an  approved 
applicant  that  executes  a  grant 
agreement  with  HUD. 

Student  means  a  {jerson  attending  the 
institution  of  higher  education  on  a  full- 
time  basis,  as  defined  by  that  institution 
and  pursuing  an  eligible  community 
buiWing  degree.  Students  must  have 
attained  no  more  then  half  of  the  credits 
required  for  their  degree  at  the  time  they 
first  receive  assistance  under  HSI-WSP. 

Student  with  disabilities  means  a 
student  who  meets  the  definition  of  a 
"person  with  disabilities"  in  the 
Americans  with  Disabilities  Act  of  1990. 
(c)  Assistance  provided— {1)  Types  of 
assistance  available.  HUD  provides 
funding  in  the  form  of  grants  to 
recipients  who  make  assistance 
available  to  eligible  students.  Grants  are 
provided  to  cover  the  costs  of  student 


assistance  and  for  an  administrative 
allowance. 

(2)  Maximum  amount  of  assistance. 
The  maximum  amount  that  can  be 
provided  to  a  student  is  $13,200  a  year, 
including  $1,000  for  an  administrative 
allowance,  subject  to  the  20%  limitation 
described  at  570.416(c)(4)  below.  HUD 
will  not  set  maximums  on  how  much 
should  be  spent  to  each  eligible 
expenditure,  other  than  for 
administrative  costs.  The  institution 
must  be  able  to  document  that  the 
amounts  paid  are  customary  for  that 
institution  and  that  it  has  actually  paid 
that  amount  to  the  students.  If  a  student 
is  receiving  a  Pell  grant,  he/she  may  not 
receive  funding  for  the  same 
educational  support  through  HSI-WSP. 
However,  HSI-WSP  can  substitute  for 
all  or  part  of  the  Pell  grant. 

(3)  Student  assistance.  Grants  are 
provided  in  the  form  of  student 
stipends,  tuition  support,  and  additional 
support. 

li)  Student  stipend.  The  amount  of  the 
student  stipend  should  be  based  on  the 
hourly  rate  for  initial  entry  positions  in 
the  community  building  field  and  the 
number  of  hours  worked  by  the  student 
at  the  work  placement  assignment.  The 
stipend  should  be  sufficiently  high  to 
allow  the  student  to  earn  the  full 
stipend,  as  determined  by  the  recipient, 
without  working  over  20  hours  per  week 
during  the  school  year  and  40  hours  per 
week  during  the  summer. 

(ii)  Tuition  support.  The  amount  of 
tuition  support  may  not  exceed  the 
tuition  and  required  fees  charged  at  the 
participating  institution  of  hi^er 
education. 

(iii)  Additional  support.  The  recipient 
may  provide  additional  support  for 
books,  tutoring,  and  travel  related  to  the 
academic  program  or  work  placement 
assignment.  Costs  associated  with 
reasonable  accommodations  for  students 
with  disabilities  including,  but  not 
limited  to,  interpreters  for  the  deaf/hard 
of  hearing,  special  equipment,  and 
braille  materials  are  eligible  under  this 
category. 

W  Administrative  allowance.  HUD 
provides  an  allowance  to  recipients  to 
cover  the  administrative  costs  of  the 
program.  The  administrative  allowance 
is  $1,000  per  year  for  each  student 
participating  in  the  program;  however, 
no  more  than  20  percent  of  the  grant 
may  be  used  for  planning  and  program 
administrative  costs. 

(5)  Number  of  students  assisted.  The 
minimum  number  of  students  that  may 
be  assisted  is  three  students  per 
participating  institution  of  higher 
education.  The  maximum  number  of 
students  that  may  be  assisted  is  ten 
students  per  participating  institution  of 
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higher  education:  however,  a  lower 
maximum  or  higher  minimum  may  be 
established  for  a  particular  funding 
round  by  the  NOFA  announcing  the 
availability  of  the  funds. 

(d)  Recipient  eligibility  and 
responsibilities— {1)  Recipient  eligibility. 
Public  or  private  Hispanic-serving 
institutions  of  higher  education  offering 
only  undergraduate  two-year  degrees, 
including  degrees  in  at  least  one 
community  building  academic  program, 
are  eligible  for  assistance  under  HSI- 
WSP.  HSIs  that  offer  BOTH  two-year 
and  four-year  degrees  are  not  eligible  for 
HSI-WSP  assistance. 

(2)  Recipient  responsibilities.  The 
recipient  is  responsible  for 
administering  the  program,  for 
compliance  with  all  program 
requirements,  and  for  coordination  of 
program  activities  carried  out  by  the 
work  placement  agencies.  The  recipient 
must: 

(i)  Recruit  students  for  particijiation 
in  HSI-WSP.  The  recipient  shall 
establish  recruitment  procedures  that 
identify  eligible  economically 
disadvantaged  and  minority  students 
pursuing  careers  in  community 
building,  and  make  them  aware  of  the 
availability  of  assistance  opportimities. 
While  the  program  is  restricted  to  HSIs. 
the  recipient  may  neither  restrict  the 
program  to  any  particular  minority 
group  or  groups,  nor  provide  any 
preferential  treatment  in  the  selection 
process  based  on  race  or  ethnicity.  Only 
economically  disadvan|aged  students, 
as  defined  herein,  may  be  assisted. 

(ii)  Select  students  for  participation  in 
HSI-WSP.  In  selecting  among  the 
eligible  students,  the  recipient  must 
consider  the  extent  to  which  each 
student  has  demonstrated  financial  need 
under  the  applicable  guidelines 
established  at  the  institution  of  higher 
education;  an  interest  in,  and 
commitment  to,  a  career  in  community 
building;  and  the  ability  to  satisfactorily 
complete  the  academic  and  work 
placement  responsibilities  under  HSI- 
WSP.  Students  must  be  selected  before 
the  beginning  of  the  semester  for  which 
funding  is  being  provided.  If  a  student's 
participation  terminates,  the  student 
may  not  be  replaced;  the  grant  will  be 
reduced  by  the  amount  of  unused  funds 
allotted  for  that  student. 

(iii)  Provide  the  educational 
component  for  participating  students. 

(iv)  Recruit  and  select  work 
placement  agencies,  and  negotiate  and 
execute  an  agreement  covering  each 
work  placement  assignment. 

(v)  Refer  participating  students  to 
work  placement  agencies  and  assist 
students  in  the  selection  of  work 
placement  assignments. 


(vi)  Assign  sufficient  staff  to 
administer  and  supervise  the  program 
on  a  day-to-day  basis. 

(vii)  Encourage  participating  students 
to  either:  obtain  post-graduation 
employment  with  a  unit  of  State  or  local 
government,  an  areawide  planning 
organization  (APO).  Indian  tribe  or 
nonprofit  organization  engaged  in 
community  building;  or  transfer  to  a 
four-year  institution  of  higher  education 
to  obtain  a  bachelor's  degree  in  a 
community  building  academic 
discipline. 

(viii)  Maintain  records  by  racial  and 
ethnic  categories  for  each  economically 
disadvantaged  and  minority  student 
participating  in  HSI-WSP. 

(ix)  Keep  records  and  make  such 
reports  as  HUD  may  require. 

(x)  Comply  with  all  other  applicable 
Federal  requirements. 

(e)  Work  placement  agencies 
eligibility  and  responsibilities — (1) 
Eligibility.  To  be  eligible  to  participate 
in  HSI-WSP.  the  work  placement 
agency  must  be  an  agency  of  a  State  or 
local  government,  an  APO.  an  Indian 
tribe,  or  a  private  nonprofit  organization 
involved  in  community  building 
activities.  A  work  placement  site  that  is 
part  of  the  institution  of  higher 
education  (e.g..  a  child  care  center)  can 
only  be  an  eligible  site  if  the  services 
provided  by  that  site  are  offered  to 
people  in  the  broader  community 
outside  the  institution. 

(2)  Responsibilities.  Work  placement 
agencies  must: 

(i)  Provide  practical  experience  and 
training  in  the  commimity  building  field 
to  participating  students  through  work 
placement  assignments. 

(ii)  Consult  with  the  institution  of 
higher  education  to  ensure  that  the 
student's  work  placement  assignment 
provides  the  requisite  exp)erience  and 
training  to  meet  the  required  number  of 
work  hours  specified  in  the  student 
work  placement  agreement. 

(iii)  Provide  a  sufficient  number  and 
variety  of  work  assignments  to  provide 
participating  students  with  a  wide 
choice  of  work  experience. 

(iv)  Require  eacn  student  to  devote 
12-20  hours  per  week  during  the  regular 
school  year,  and  35-40  hours  a  week 
during  the  summer,  to  the  work 
placement  assignment.  Work  placement 
agencies  may  provide  flexibility  in  the 
work  period,  if  such  a  schedule  is 
consistent  with  the  requirements  of  the 
student's  academic  program.  However,  a 
participating  student  may  receive  a 
stipend  payment  only  during  the  period 
when  the  student  is  placed  with  the 
work  placement  agency. 

(v)  Comply  with  all  other  applicable 
Federal  requirements. 


(vi)  Maintain  such  records  as  HUD 
may  require. 

(!)  Student  eligibility  and  \ 

responsibilities.  Students  apply  directly 
to  recipients  receiving  grants  under 
HSI-WSP. 

(1)  Eligibility.  To  be  eligible  for  HSI-  < 

WSP.  the  student: 

(i)  Must  satisfy  all  applicable 
guidelines  established  at  the 
participating  institution  of  higher 
education  to  measure  financial  need  for 
academic  scholarship  or  loan  assistance. 

(ii)  Must  be  a  full-time  student 
enrolled  in  a  community  building 
associate  degree  program  at  the 
participating  institution  of  higher 
education.  "Hie  student  must  have 
attained  no  more  than  50  percent  of  the         ' 
credits  required  for  his/her  degree  at  the 
time  the  student  first  receives  assistance 
under  this  program. 

(iii)  Must  demonstrate  an  ability  to         _  I 
maintain  a  satisfactory  level  of 
I>erformance  in  community  building 
academic  program  (i.e.,  maintain  a  B 
average,  as  defined  by  the  institution) 
and  in  work  placement  assignments, 
and  comply  with  the  professional 
standards  set  by  the  recipient  and  the 
work  placement  agencies. 

(iv)  May  not  have  previously 
participated  in  HSI-WSP. 

(2)  Student  responsibilities. 
Participating  students  must: 

(i)  Enroll  or  be  enrolled  in  a  two-year 
community  building  associate  degree 
program.  A  student's  academic  and 
work  placement  responsibilities 
include:  Full-time  enrollment  in  an 
approved  academic  program; 
maintenance  of  a  satisfactory  level  of 
performance  in  the  community  building 
academic  program  and  in  work 
placement  assignments;  and  compliance 
with  the  professional  conduct  standards 
set  by  the  recipient  and  by  the  work 
placement  agency.  A  satisfactory  level 
of  academic  performance  t:onsists  of  i 

maintaining  a  B  average,  as  defined  by 
the  institution.  A  student's  participation     I 
in  HSI-WSP  shall  be  terminated  for 
failure  to  meet  these  responsibilities  and 
standards.  If  the  student's  participation 
is  terminated,  the  student  is  ineligible 
for  further  HSI-WSP  assistance. 

(ii)  Devote  12-20  hours  per  week 
during  the  regular  school  year,  and  35- 
40  hours  a  week  during  the  summer,  to       \ 
the  work  placement  assignment.  Work        | 
placement  agencies  may  provide 
flexibility  in  the  work  period,  if  such  a 
schedule  is  consistent  with  the 
requirements  of  the  student's  academic       ' 
program.  However,  a  participating 
student  may  receive  a  stipend  payment 
only  during  the  period  when  the  student     | 
is  placed  with  the  work  placement 
agency. 
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(iii)  Agree  to  make  a  good-£aith  effort 
to  either  obtain  emptoyment  in 
community  building  with  a  unit  of  State 
or  local  government,  an  APO,  an  Indian 
tribe,  or  a  non-profit  organization:  or  to 
transfer  to  a  four-year  institution  of 
higher  education  to  obtain  a  bachelor's 
degree  in  a  community  building 
academic  discipline.  However,  if  the 
student  does  not  obtain  such 
anployment  or  transfer  to  a  four-year 
institution,  the  student  is  not  required 
to  repay  the  assistance  received. 

(g)  Notice  of  funding  availability. 
HUD  will  solicit  grant  applications  from 
eligible  institutions  of  higher  education 
by  publishing  a  notice  of  funding 
availability  in  the  Federal  Register.  The 
notice  will: 

(1)  Explain  how  application  kits 
providing  specific  application 
requirements  and  guidance  may  be 
obtained: 

(2)  Specify  the  place  for  filing 
completed  applications,  and  the  date  by 
which  applications  must  be  physically 
received  at  that  location; 

(3)  State  the  amount  of  funding 
available  under  the  notice,  which  may 
include  funds  recaptured  from 
previously  awarded  grants: 

(4)  Provide  other  appropriate  program 
information  and  guidance. 

(h)  Agreements. — (1)  Grant 
agreement.  The  responsibihties  of  the 
recipient  under  HSI-WSP  will  be 
incorporated  in  a  grant  agreement 
executed  by  HUD  and  the  recipient. 

(2)  Student  agreement.  The  recipient 
and  each  participating  student  must 
execute  a  written  agreement 


incorporating  their  mutual 
responsibilities  under  HSI-WSP.  The 
agreement  must  be  executed  before  the 
student  can  be  enrolled  in  the  program. 
The  Recipient  shall  terminate  a 
student's  participation  in  HSI-WSP  for 
failure  to  meet  the  responsibilities  and 
standards  in  the  agreement. 

(3)  WoHc  placement  assignment 
agreement.  The  recipient.  3ie  student, 
and  the  work  placement  agency  must 
execute  a  written  agreement  covering 
each  work  placement  assignment.  The 
agreement  must  address  the 
responsibilities  of  each  of  the  parties, 
the  educational  objectives,  the  nature  of 
the  supervision,  the  standards  of 
evaluation,  and  the  student's  time 
commitments  under  the  work  placement 
assignment. 

(i)  Grant  administration. — (1)  Initial 
obligation  of  funds.  When  HUD  selects 
an  application  for  funding,  HUD  will 
obligate  funds  to  cover  the  amount  of 
the  approved  grant.  The  term  of  the 
award  will  be  for  two  calendar  years, 
unless  subsequently  altered  by  HUD  at 
its  discretion  for  good  cause. 

(2)  Disbursement.  Recipients  will 
receive  grant  payments  by  direct  deposit 
on  a  reimbursement  basis.  If  that  is  not 
possible,  grant  payments  will  be  made 
by  U.S.  Treasury  checks. 

(3)  Deobligation.  HUD  may  deobligate 
amoimts  for  grants  if  proposed  activities 
are  not  begun  or  completed  within  a 
reasonable  period  of  time  after  selection. 

(j)  Other  Federal  requirements. — (1) 
Applicability  of  part  570.  HSI-WSP 
shall  be  subject  to  the  policies  and 
procedures  set  forth  in  subparts  A,  K, 


and  O  of  24  CFR  part  570,  as  applicable, 
except  as  modified  or  limited  under  the 
provisions  of  this  Notice.  The 
provisions  of  subparts  C  and  J  of  part 
570  shall  not  apply  to  HSI-WSP. 

(2)  Uniform  Administrative 
requirements.  Recipients  under  HSI- 
WSP  shall  comply  with  the 
requirements  and  standards  of  0MB 
Circular  No.  A-22,  "Cost  Principles  for 
Educational  Institutions."  Recipients 
that  are  private  institutions  of  higher 
education  shall  comply  with  OMB 
Circular  A-133,  "Non-Federal  Audit 
Requirements  for  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions."  which  is  implemented  at 
24  CFR  part  45.  Recipients  that  are 
public  institutions  of  higher  education 
shall  comply  with  OMB  Circular  A-128, 
"Non-Federal  Audit  Requirements  for 
State  and  Local  Governments,"  which  is 
implemented  at  24  CFR  part  44.  Audits 
shall  be  conducted  annually.  In 
addition,  all  recipients  under  HSI-WSP 
shall  comply  with  the  provisions  of 
OMB  Circular  A-1 10,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  With  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations."  which  is 
implemented  at  24  CFR  part  84.  OMB 
Circular  A-1 10  shall  apply  to  recipients 
in  its  entirety. 

Dated:  April  2, 1997. 

Midtael  A.  Stegman, 

Assistant  Secretary  for  Poiicy.  Development 
and  Research 

(PR  Doc.  97-9035  Filed  4-«-97;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

IDodt  Ma  Fa.  4306  N  01] 

NollM  Of  Funding  AvaUabUtty—Flscal 
Ye»  1W7  Hi^Mnk>s«rvlng  hwtttnlkMis 
Work  Study  Program 

AOCNCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  flUD. 

ACnotl:  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  (FY)  1997. 


tumum:  Purpose.  This  notice  invites 
applications  for  grants  under  the 
Hispanic-Serving  Institutions  Work 
Study  Program  (HSI-WSP).  to  assist 
economically  disadvantaged  and 
minority  students  participating  in  a 
community  building  work  study 
program  while  enrolled  in  a  full-time 
commimity  building  academic  program. 
The  Hispanic-serving  Institutions  Work 
Study  Program  (HSI-WSP)  is  authorized 
by  section  107(c)  of  the  Housing  and 
Community  Ctevelopment  Act  of  1974, 
as  amended.  42  US.C.  §  5307(c). 

i^vm/a6/e  funrfs.  Up  to  $1.5  million 
in  grants  from  FY  1997  appropriations 
to  fund  HSI-WSP  to  be  carried  out  from 
August  1997  to  August  199». 
Eligible  Applicants.  Certain 
institutions  of  higher  education,  i.e., 
public  and  private  non-profit  Hispanic- 
serving  community  colleges. 
EFFECTIVE  DATE:  April  9.  1997. 
DATES:  Applications  must  be  physically 
received  by  the  Office  of  University 
Partnerships,  in  care  of  the  Division  of 
Budget.  Contracts,  and  Program  Control, 
in  Room  8230.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.  Washington.  DC  20410,  by 
4:30  pjn.  Eastern  Time  on  June  5.  1997. 
Facsimiles  of  the  application  will  not  be 
accepted.  This  deadline  is^rm  as  to 
date.  hour,  and  place.  In  the  interest  of 
fairness  to  all  competing  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submissions  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems.  Applicants  hand- 
delivering  applications  are  advised  that 
considerable  delays  may  occur  in 
attempting  to  enter  the  building  because 
of  security  procedures. 
A00BESSE8:  Because  of  the  limited 
number  of  institutions  eUgible  to  apply 
for  HSI-WSP.  the  Department  will  be 
sending  an  application  kit  directly  to 
the  President  of  each  eligible  institution, 
without  requiring  institutions  to  request 


them.  Application  kits  may  also  be 
obtained  by  written  request  from  the 
following  address:  HUD  USER.  ATTN: 
Hispanic-serving  Institutions  Woik 
Study  Program,  PJD.  Box  6091. 
Rockville,  MD  20850.  Requests  for 
application  kits  may  be  faxed  to:  301- 
251-5767.  (This  is  not  a  toll-free 
nimiber.)  Such  requests  must  include 
the  applicant's  name,  mailing  address 
(including  zip  code),  telephone  number 
(including  area  code),  and  must  refer  to 
"Document  FR-4206."  In  addition,  the 
application  kit  is  available  on  the 
Internet  from  the  Office  of  University 
Partnerships  Clearinghousa  The 
Clearinghouse  can  be  accessed  from  the 
World  Wide  Web  at:  http:// 
www.oup.org;  or  frt)m  a  Gopher  Server 
at:  gophar//oup.org:78. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Karadbil,  Office  of  University 
Partnerships,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410; 
telephone  (202)  708-1537,  extension 
218.  The  TTY  number  for  the  hearing 
impaired  is  (202)  708-1455.  (These  are 
not  toll-free  numbers.)  The  Federal 
Information  Relay  Service  toll  free 
number  is  80O-877-8339.  Ms.  Karadbil 
can  also  be  reached  via  the  Internet  at 
Jane_R_Karadbil@HUD.GOV. 

SUPPLEMBfTARV  INFORMATKM: 

Information  CoHection  Requirements 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501-3520)  and 
have  been  assigned  OMB  control 
number  2528-0182.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

Promoting  Comprehensive  Approaches 
to  Honsijig  and  Community 
Derelopment 

HUD  is  interested  in  promoting 
comprehensive,  coordinated  approaches 
to  housing  and  community 
development.  Economic  development, 
community  development,  public 
housing  revitalization,  homeownership, 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welfare-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 
Toward  this  end.  HUD  in  recent  years 
has  developed  the  Consolidated 
Planning  process  designed  to  help 
communities  undertake  such 
approaches. 


In  this  spirit,  it  may  be  helpful  for 
applicants  under  this  NOFA  to  be  aware 
of  other  related  HUD  NOFAs  that  have 
recwitly  been  pubUshed  or  are  expected 
to  be  pubhshed  in  the  near  future.  By 
reviewing  these  NOP  As  with  respect  to 
their  program  purposes  and  the 
ehgibility  of  applicants  and  activities, 
applicants  may  be  able  to  relate  the 
activities  proposed  for  funding  under 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  and  to  the  community's 
Consolidated  Plan. 

With  respect  to  education  programs, 
HUD  tnibhshed  on  March  4. 1997,  at  6? 
FR  9898.  a  NOFA  for  the  Community 
Development  Work  Study  Procram  for 
FY  1997. 

To  foster  comprehensive,  coordinated 
approaches  by  communities,  HUD 
intends  for  the  remainder  of  FY  1997  to 
continue  to  alert  applicants  to  upcoming 
and  recent  NOFAs  as  each  NOFA  is 
published.  In  addition,  a  complete 
schedule  of  NOFAs  to  be  published 
during  the  fiscal  year  and  those  already 
published  appears  under  the  HUD 
Homepage  on  die  hitemet.  which  can  be 
accessed  at  http://www.hud.gov/ 
nofas.html.  Additional  steps  on  NOFA 
coordination  may  be  considered  for  FY 
1998. 

For  help  in  obtaining  a  copy  of  your 
commimity's  Consolidated  Plan,  please 
contact'the  community  development 
office  of  your  municipal  government. 

A.  Background 

The  Hispanic-serving  Institutions 
Work  Study  Program  is  authorized  by 
section  107(c)  of  the  Housing  and 
Community  Development  Act  of  1974. 
as  amended.  42  U.S.C.  §  5307(c).  This 
section,  which  was  added  by  section 
501(b)(2)  of  the  Housing  and 
Community  Development  Act  of  1987. 
has  served  as  authorization  for  the 
Department's  Community  Development 
Work  Study  Program  (CDWSP)  since 
that  program's  inception,  h  provides 
authority  to,  "*  *  *  make  grants  to 
institutions  of  higher  education,  either 
directly  or  through  areawide  planning 
organizations  or  States,  for  the  purpose 
of  providing  assistance  to  economically 
disadvantaged  and  minority  students 
who  participate  in  commimity 
development  work  study  programs  and 
are  enrolled  in  full-time  graduate  or 
undergraduate  programs  in  community 
and  eccmomic  development,  community 
planning,  or  community  management." 

Since  Fiscal  Year  1996,  legiJative 
history  accompanying  the  Department's 
appropriations  acts  has  earmarked  a 
portion  of  its  section  107(c)  work  study 
funds  for  Hispanic-serving  institutions. 
This  final  rule  estabUshes  regulations 
governing  die  award  of  those  ftmds 
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under  the  Hispanic-serving  Institutions 
Work  Study  Program  (HS'l-WSP).  While 
CDWSP  and  HSI-WSP  are  subject  to  the 
same  statutory  requirements,  they  are 
implemented  by  different  regulatory 
provisions. 

Under  HSI-WSP,  Hispanic-serving 
community  colleges  may  apply  for 
funding  to  provide  tuition  support, 
stipends  and  other  support  to  full-time 
students  seeking  two-year  associate 
degrees  in  community  building 
academic  programs.  HSI-WSP  students 
are  required  to  devote  12-20  hours  per 
week  during  the  regular  school  year  and 
35-40  hours  per  week  during  the 
summer,  to  a  work  placement 
assignment  that  complements  the  field 
of  study  the  student  is  pursuing.  Only 
economically  disadvantaged  students, 
as  determined  by  the  HSI's  financial  aid 
guidelines,  may  be  assisted,  and  eligible 
students  must  not  have  attained  more 
than  half  of  the  credits  needed  to 
graduate  at  the  time  they  enter  HSI- 
WSP.  The  amount  of  assistance  to  be 
provided  is  limited  to  a  maximum  of 
$13,200  per  student,  which  includes  an 
administrative  allowance  of  $1,000  per 
student  to  cover  the  institution's  costs 
for  administration  of  the  program 
(subject  to  the  20%  limitation  described 
at  24  CFR  570.416(c)(4)).  Potential 
applicants  should  refer  to  24  CFR 
570.416,  which  appears  elsewhere  in 
today's  Federal  Register  as  the  HSI- 
WSP  final  rule,  for  more  specific 

.   information  about  program 
requirements  not  described  herein. 

B.  Eligible  Institutions 

Public  or  private  nonprofit  Hispanic- 
serving  Institutions  offering  only  two- 
year  degrees,  including  degrees  in  at 
least  one  community  building  academic 
program,  are  eligible  for  assistance 
under  HSI-WSP.  A  community  building 
academic  program  means  an 
undergraduate  associate  degree  program 
whose  purpose  and  focus  is  to  educate 
students  in  community  building.  The 
terms  "commimity  building  academic 
program"  or  "academic  program"  refer 
to  the  types  of  academic  programs 
encompassed  in  the  statutory  phrase 
"community  or  economic  development, 
commimity  planning  or  community 
management."  For  purposes  of  HSI- 
WSP.  such  programs  include  but  are  not 
limited  to  associate  degree  programs  in 
community  and  economic  development, 
community  planning,  community 
management,  public  administration, 
public  policy,  urban  economics,  urban 
management,  urban  planning,  land  use 
planning,  housing,  and  related  fields  of 
study.  Related  fields  of  study  that 
promote  community  building,  such  as 
administration  of  justice,  child 


development,  and  human  services  are 
eligible,  while  fields  such  as  natural 
sciences,  computer  sciences, 
mathematics,  accounting,  electronics, 
engineering,  and  the  humanities  (such 
as  English  or  history)  lyould  not  be.  A 
transfer  program  (i.e.,  one  that  leads  to 
transfer  to  a  four-year  institution  of 
higher  education  for  the  student's  junior 
year)  in  a  community  building  academic 
discipline  is  eligible  only  if  the  student 
is  required  to  declare  his/her  major  in 
this  discipline  while  at  the  community 
college. 

Hispanic-serving  institutions  are 
those  institutions  of  higher  education 
that  the  U.S.  Department  of  Education 
has  determined  meet  the  criteria  set  out 
in  Title  III  of  the  Higher  Education  Act 
of  1965.  Title  HI  of  the  Higher  Education 
Act  of  1965  (20  U.S.C.  1059c{b)(l)) 
defines  an  HSI  generally  as  an  eUgible 
institution  of  education  that  has  an 
enrollment  of  undergraduate  full-time 
students  that  is  at  least  25  percent 
Hispanic;  in  which  not  less  than  50 
percent  of  the  Hispanic  students  are 
low-income  individuals  (i.e.,  their 
families'  taxable  income  for  the 
preceding  year  did  not  exceed  150 
percent  of  the  poverty  level)  who  are 
'  first  generation  college  students;  and  in 
which  another  25  percent  of  the 
Hispanic  students  are  either  low-income 
individuals  or  first  generation  college 
students.  Further,  the  U.S.  Department 
of  Education  has  issued  a  list  of  all 
institutions  meeting  the  statutory  HSI 
definition  and  HUD  uses  this  list  to 
determine  eligibility  for  HSI-WSP. 
However,  eligibility  for  HSI-WSP  is 
further  hmited  to  community  colleges 
offering  two-year  associate  degrees  in 
community  building  fields.  Institutions 
offering  both  two-year  and  four-year 
degrees  are  not  eligible  for  HSI-^WSP.  A 
list  of  the  community  colleges  on  the 
Department  of  Education's  list  of  HSIs 
appears  as  Appendix  A  to  this  Notice  of 
Funding  Availability.  Only  institutions 
on  this  list,  or  HSI-WSP-eligible 
institutions  subsequenUy  added  to  the 
U.S.  Department  of  Education's  list  of 
qualified  HSI's,  prior  to  the  application 
deadline,  are  eligible  to  apply  for  HSI- 
WSP  funds  under  this  Notice. 

C.  Number  of  Students  To  Be  Assisted 

Although  the  HSI-WSP  final  rule 
published  elsewhere  in  today's  Federal 
Register  allows  up  to  10  students  to  be 
assisted  by  each  recipient,  the 
Department  has  decided  to  limit  the 
number  of  students  to  be  assisted  under 
this  NOFA  by  any  one  school  to  five 
students.  Funds  available  for  FY  1997 
are  substantially  less  than  in  FY  1996 
and  the  Department  would  like  to 
ensure  that  almost  as  many  schools  are 


funded  in  FY  1997  as  were  funded  in 
FY  1996.  However,  HUD  may  still 
provide  assistance  to  support  a  number 
of  students  that  is  less  than  the  number 
requested  under  an  application  in  order 
to  provide  assistance  to  as  many  highly 
ranked  applications  as  p>ossible. 

D.  Threshold 

To  be  eligiblte  for  rating  and  ranking, 
an  applicant  must  meet  all  of  the 
following  threshold  requirements: 

(1)  The  application  must  be  filed  in 
the  application  form  prescribed  by 
HUD,  must  not  be  inconsistent  with  the 
requirements  of  this  NOFA  or  24  CFR 
570.416,  which  is  published  elsewhere 
in  today's  Federal  Register  as  the  HSI- 
WSP  final  rule,  and  must  be  physically 
received  at  the  appropriate  location  by 
the  required  due  date; 

(2)  The  applicant  must  demonstrate 
that  it  is  eligible  to  participate  in  HSI- 
WSP,  by  demonstrating  that  it  is  a 
public  or  private  nonprofit  Hispanic- 
serving  Institution  offering  only  two- 
year  degrees,  including  degrees  in  at 
least  ono  community  building  academic 
program. 

E.  Selection  Factors  (100  Points) 

All  applications  that  meet  the 
threshold  requirements  vyill  be  rated 
according  to  the  following  selection 
factors. 

1.  Quality  of  the  Academic  Program  (40 
Points) 

In  rating  this  factor,  HUD  will 
evaluate: 

(i)  the  quality  of  the  academic 
program  in  terms  of  the  community 
building  course  offerings  and  academic 
requirements  for  students,  including  the 
likelihood  of  the  academic  program  to 
prepare  students  to  work  with  the 
designated  populations  in  their 
community  building  careers  (25  points). 
Applicants  should  describe  the  sf)ecific 
courses  offered  in  the  academic 
program,  the  populations  to  be  served  in 
the  careers  these  academic  programs 
lead  to,  and  how  the  courses  will  equip 
the  students  to  work  with  these 
designated  populations. 

(ii)  the  qualifications  of  the  faculty 
members  and  the  percentage  of  time 
they  will  teach  in  the  academic  pro-am 
and  the  qualifications  of  the  academic 
supervisor  to  direct  and  manage  the 
program  (15  points). 

2.  Quality  of  the  Proposed  Student  Work 
Placement  Assignments  (20  Points) 

In  rating  this  factor,  HUD  will 
evaluate  the  extent  to  which  the 
participating  students  will  receive  a 
sufficient  number  and  variety  of  woA 
placem«)t  assignments  that  will  provide 
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practical  and  useful  experience  and 
further  the  participating  students' 
preparation  for  professional  careers  in 
community  building.  Ip  assessing  the 
number  and  variety  of  assignments. 
HUD  will  consider  both  the  number  and 
variety  of  placement  sites  available  to 
each  student  and  the  number  and 
variety  of  work  assignments  available  to 
a  student  working  at  any  site. 

3.  Likelihood  of  Fostering  Students' 
Permanent  Post-Graduation 
Employment  in  Community  Building  or 
Transfer  to  a  Four- Year  Institution  of 
Higher  Education  to  Obtain  a  Bachelor's 
Degree  in  a  Community  Building 
Academic  Discipline  (10  Points) 
In  rating  this  factor,  HUD  will 
evaluate  the  extent  to  which  the 
institution's  educational  program  (based 
on  past  experience),  including  the 
assistance  it  provides  to  its  students  in 
finding  post  graduation  permanent 
employment  or  transfer  to  a  four-year 
institution  for  a  bachelor's  degree  in  a 
community  building  academic 
discipline,  has  led  to  career 
opportunities  in  community  building 
fields. 

4.  Effectiveness  of  Program 
Administration  (20  Points) 

In  rating  this  factor,  HUD  will 
evaluate: 

(i)  the  degree  to  which  the  Program 
Director  has  clear  responsibility,  ample 
percentage  of  time,  and  sufficient 
institutional  or  academic  authority  to 
coordinate  the  overall  administration  of 
the  program;  and 

(ii)  the  adequacy  of  the  applicant's 
plan  for  placing  students  in  work 
placement  assignments  and  keeping 
track  of  students  during  the  two-year 
academic  period  and  work  placement 
assignments. 

5.  Demonstrated  Commitofent  of  the 
Applicant  to  Meeting  Economically 
Disadvantaged  and  Minority  Students' 
Needs  (10  Points) 

In  rating  this  factor.  HUD  will 
evaluate  the  extent  to  which  the 
applicant's  recruitment  activities, 
special  education  programs,  and  other 
means,  including  the  provision  of 
reasonable  accommodations  for  students 
with  disabilities,  demonstrates  an 
active,  aggressive,  and  imaginative  effort 
to  identify,  attract,  and  retain  quahfied 
minorities  and  economically 
disadvantaged  students,  including 
students  with  disabilities;  and  the 
extent  to  which  the  HSI-WSP  award 
will  not  result  in  a  decrease  in  the 
amount  of  the  institution's  own 
financial  support  available  for  minority 
and  economically  disadvantaged 
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students,  including  students  with 
disabilities,  in  the  academic  areas  or  the 
institution  as  a  whole. 

F.  Application  Content  and  Review 
Procedures 

Applicants  must  complete  and  submit 
applications  in  accordance  with 
instructions  contained  in  the 
application  kit,  and  must  include  all 
certifications,  assurances,  and  budget 
information  requested  in  the  kit. 
Following  the  expiration  of  the 
application  submission  deadline,  HUD 
will  review,  rate,  and  rank  applications 
in  a  manner  consistent  with  the 
procedures  described  in  this  Notice  and 
the  provisions  of  the  program 
regulations  at  24  CFR  570.416.  which 
are  published  elsewhere  in  today's 
Federal  Register. 

G.  Corrections  to  Deficient  Applications 
After  the  submission  deadline  date. 

HUD  will  screen  each  application  to 
determine  whether  it  is  complete.  If  an 
application  lacks  certain  technical  items 
or  contains  a  technical  error,  such  as  an 
incorrect  signatory.  HUD  will  notify  the 
applicant  in  writing  that  it  has  14 
calendar  days  from  the  date  of  HUD's 
written  notification  to  cure  the  technical 
deficiency.  If  the  applicant  fails  to 
submit  the  missing  material  within  the 
14-day  cure  period.  HUD  may  disqualify 
the  application. 

This  14-day  cure  period  applies  only 
to  non-substantive  deficiencies  or 
errors.  Any  deficiency  capable  of  cure 
will  involve  only  items  not  necessary 
for  HUD  to  assess  the  merits  of  an 
application  against  the  factors  specified 
in  this  NOFA.  Substantive  deficiencies 
or  errors  may  not  be  corrected. 

H.  Final  Selection 

All  applications  that  are  rated  will  be 
rank  ordered  based  on  their  total  scores 
on  the  selection  factors.  Applications 
will  be  considered  for  selection  based 
on  their  rank  order.  HUD  may  make 
awards  out  of  rank  order  to  achieve 
geographic  diversity,  and  may  provide 
assistance  to  support  a  number  of 
students  that  is  less  than  the  number 
requested  under  an  application  in  order 
to  provide  assistance  to  as  many  highly 
ranked  applications  as  possible. 

If  there  IS  a  tie  in  the  point  scores  of 
two  applications,  the  rank  order  will  be 
determined  by  the  appUcants'  scores  on 
selection  factor  (1).  The  application 
with  the  most  points  on  selection  factor 
(1)  will  be  given  the  higher  rank.  If  there 
is  still  a  tie,  the  rank  order  will  be 
determined  by  the  applicants'  scores  on 
selection  factor  (5).  The  application 
with  the  most  points  for  selection  factor 
(5)  will  be  given  the  higher  rank. 


/.  Findings  and  Certifications 

1.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  notice  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  notice 
merely  invites  applications  ftx»m  certain 
institutions  of  higher  education  for 
grants  under  the  Hispanic-serving 
Institutions  Work  Study  Program.  As  a 
result,  the  notice  is  not  subject  to  review 
under  the  Order. 

2.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  will  likely 
have  a  beneficial  impact  on  family 
formation,  maintenance,  and  general 
well-being.  This  notice  invites 
applications  fi-om  certain  institutions  of 
higher  education  for  grants  under  the 
Hispanic-serving  Institutions  Work 
Study  Program.  Accordingly,  since  the 
impact  on  the  family  is  beneficial,  no 
further  review  is  considered  necessary. 

3.  Accountability  in  the  Provision  of 
HUD  Assistance 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  the  final  rule  codified  at  24  CFR 
part  4.  subpart  A.  published  on  April  1, 
1996  (61  FR  1448),  contain  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14,  1992,  HUD  published,  at  57 
FR  1942,  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  uf>on  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be  _ 
made  available  in  accordance  with  the 
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Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  conipetitive  basis. 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

4.  Prohibition  Against  Advance 
Information  on  Funding  Decisions 

HUD's  regulation  implementing 
section  103  of  the  HUD  Reform  Act, 
codified  as  24  CFR  part  4,  applies  to  the 
funding  competition  announced  today. 
The  requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  fi-om  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  or 
other  authorized  representative  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD's  Ethics  Law  Division  (202) 
708-3815  (voice),  (202)  708-1112 
(TTY).  (These  are  not  toll-&«e  numbers.) 
For  HUD  employees  who  have  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  the  employee  should 
contact  the  appropriate  Field  Office 
Counsel  or  Headquarters  Counsel  for  the 
program  to  which  the  question  pertains. 

5.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  imder  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
Section  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
(31  U.S.C.  1352)  and  the  implementing 


regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  Federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
Federal  Govenunent  in  coimection  with 
a  specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  appUcants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  In  addition, 
applicants  subject  to  the  Byrd 
Amendment  must  di^lose,  using 
Standard  Form  LLL,  "Disclosiu-e  of 
Lobbying  Activities,"  any  funds,  other 
than  federally  appropriated  funds,  that 
will  be  or  have  been  used  to  influence 
federal  employees,  members  of 
Congress,  and  congressional  staff 
regarding  specific  grants  or  contracts. 

6.  Environmental  Review 

This  NOFA  does  not  direct,  provide 
for  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate  property  acquisition, 
disposition,  lease,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  set  out  or  provide  for 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1),  this  NOFA  is 
categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4321).  In 
addition,  the  provision  of  assistance 
under  this  NOFA  is  categorically 
excluded  from  environmental  review 
under  §  50.19(b)(3)  and  (b)(9). 

J.  The  Catalog  of  Federal  Domestic 
Assistance  Number: 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  14.513. 

Dated:  April  2. 1997. 
Michael  A.  Stegman, 

Assistant  Secretary  for  Policy  Development 
and  Research. 

Appendix  A.— Hispanic-Serving 
Community  Colleges 

(As  Designated  by  the  U.S.  Department  of 
Education] 


State 


AZ 
AZ 
AZ 
AZ 
AZ 


Institution 


Arizona  Western  Cdtege. 

Central  Arizona  College. 

Cochise  College. 

Pima  Community  College. 

SouJh  Mountain  Community  Cottege. 


APPENDIX  A.— Hispanic-Serving 
Community  Colleges— Continued 

[As  Designated  t}y  the  U.S.  Department  of 
EducatKXi] 


State 


CA... 
CA... 
CA.., 
CA... 
CA.. 
CA.. 
CA.. 
CA.. 
CA.. 
CA.. 
CA.. 
CA.. 
CA.. 
CA.. 
CA.. 
CA.. 
CA.. 
CA., 
CA.. 
CA. 
CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

CA. 

CO 

CO 

CO 

CO 

FL  . 

FL 

FL 

FL 

IL.. 

IL.. 

IL.. 

IL.. 

IL.. 


IL... 
IL... 
IL  ... 
NJ  . 
NJ  . 
NM 

NM 


Institution 


Balcersfield  College. 
Cerritos  College. 
Chaffey  Community  Co«ege. 
Citrus  GoBege. 
College  of  tt>e  Desert. 
College  of  ttie  Sequtoas. 
Compton  Community  College. 
Don  Bosco  Technical  Institute. 
East  Los  Angeles  CoKege, 
Evergreen  Valley  College. 
Fresno  City  College. 
Gavilan  College. 
Hartnell  College. 
Imperial  Valley  College. 
Kelsey-Jenney  Business  College. 
Kings  River  Communrty  College. 
Los  Ar^es  City  College. 
Los  Angeles  Hartxx  College. 
Los  Angeles  Mission  College. 
Los  Angeles  Southwest  College. 
Los  Angeles  Trade  Technical  Col- 
lege. 
Los  Angeles  Valley  College. 
Merced  College. 
Mount  San  Antorwo  College. 
Fullerton  College. 
Oxnard  College. 
Palo  Verde  College. 
Pasader^a  City  College. 
Porterville  College. 
Rancho  Santiago  College. 
Rio  HoTKlo  College. 
San  Bernardino  Valley  College. 
San  Diego  City  College. 
San  Jose  City  College. 
Skyline  College. 
Southwestern  College. 
West  Hills  Community  College. 
Community  College  of  Denver. 
Otero  Junor  College. 
Pueblo  Community  College. 
Trinidad  State  Junior  College. 
Miann-Dade     Community     College/ 

North  Campus  (Main). 
Miami-Dade     Community     College/ 

Homestead  College. 
Miami-Dade     Community     College/ 

Medical  Center  Campus. 
Miami-Dade     Community     College/ 

Wolfson  Campus. 
City  CoUeges  of  Chicago-Hany   S 

Truman  College. 
City  Colleges  of  Chicago-Mateolm  X 

College. 
City  Colleges  of  CNcago-Rlchard  J. 

Daley  College. 
City     Colleges     of    Chicago-Witour 

Wright  CoHege. 
Lexington  Institute  of  Hospitality  Ca- 
reers. 
MacCormac  Junior  Coltege. 
Morton  College. 
Saint  Augustine  College. 
Hudson  County  Community  College. 
Passaic  County  Community  CoMege. 
Alxiquerque    Technical    Vocational 

Institute. 
Eastem    New    Mexico    University- 

RosweH  Campus. 
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Appendix  A.— HrsPANic-SERviNG 
CofiMUNiTY  Colleges— Continued 


(As  Designated  by  the  U.S. 
Education] 


Department  of 


Appendix  A.— Hispanic-Serving 
Community  Colleges— Continued 

(As  Designated  by  the  U.S.  Department  of 
Education] 


State 


Institution 


State 


NM 


NM 


NY 
NY 


New  Mexico  State  University-Caite-  NY 

bad  Campus. 

New  Mexico  State  University-Dona  PR 

Ana  Campus. 

New  Mexico  State  University-Grants  PR 

Campus.  PR 
Norttwm   New   Mexico   Community 

College.  pr 
Santa  Fe  Community  College. 

University  of  New  Mexico-Los  Ala-  PR 

mos  Campus. 

University  of  New  Mexico-Valencia  TX 

Campus.  TX 

CUNY  Bronx  Community  College.  TX 

CUNY  Hostos  Community  College.  TX 


Appendix  A.— Hispanic-Serving 
Community  Colleges— Continued 

(As  Designated  by  the  U.S.  Department  of 
Education] 


Institution 


State 


CUNY  F.H.  La  Guardia  Community  TX 

College.  j^  ' 

Cdlegio  Tecnologico  Del  Munidpio  ty 

de  San  Juan.  1^  ■ 

Collegio  Universitario  Del  Este.  lO  • 

University  of  Puerto  Rico-Aguadllla  ™  • 

Regional  College.  "^  • 

University   of   Puerto   Rico-Carolina  TX  . 

Regional  College. 

University  of  Puerto  Rico-La  Mon-  ~^.o^^ . 

tana  Regional  CoHege.  ,r.?°"."^^i.  ^^^  Integrated  Post-Secondary 

Bee  County  College.  ^^5!£??_P^f  y**®^  (IPEDS)  of  the  U.S. 

Del  Mar  College.  Department  of  Education. 

El  Paso  Community  College.  (FR  Doc.  97-9036  Filed  4-«-97;  8:45  am] 

Laredo  Community  College.  muMta  com  42ifr«^ 


Institution 


Odessa  Community  College. 
Palo  AKo  College. 
San  Antonio  College. 
Southwest  Texas  Junior  College. 
St  Philips  College. 
Texas  Southmost  College. 
Texas  State  Technical  College-Har- 
iingen. 


Wednesday 
April  9,  1997 


Part  VI 


Environmental 
Protection  Agency 


Certain  Chemicals;  Premanufacture 
Notices 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPFrS-618S6:  FRL-6685-8] 

OMtain  Chemicals;  Prwnanufactura 

NotiCM 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 
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SOiaiABY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manu&cture  or  import  of  substances  not 
OTi  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  apphcation 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  October  1,  1996  to  October  31. 
1996. 

ADDRESSES:  Written  comments, 
identified  by  the  dociunent  control 
number  "(OPPTS-518561"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407).  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW..  Rm. 
ETG-099  Washington.  DC  20460. 
Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic©epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  enayption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfsct  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[CH'PTS-51856J.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electrmiic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION"  of  this  document. 
F0«  FURTMCR  MFOmUTKM  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-545.  401  M  St..  SW.. 
Washington,  DC,  20460,  (202)  554-1404 
TDD  (202)  554-0551;  e-mail:  TSCA- 
HotlineOepamail.epa^v. 


sopw-EMEntahy  MfonnATiON:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
imdergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "(OPPTS- 
518561"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m., Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  Rm.  NEM-B607.  401  M  St.,  SW., 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opptDcic#epamaiI.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  be^nning  of  this 
document. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  injformation  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA.  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 


notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  imder  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  svunmaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  seaured  at  EPA  Headquarters  in  the 
NQC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (11)  Notices  of 
Commencement  to  manufactiire/import. 
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I.  95  Premanufacture  Notices  Received  From:  10/01/96  to  10/31/96 


Case  No. 


P-97-0001 

P-97-0002 

P-97-0003 
P-97-0004 

P-97-0005 

P-97-0006 

P-^7-0007 
P-97-0008 


P-97-0009 
P-97-0010 
P-97-0011 
P-97-0012 
P-97-0013 
P-97-0014 

P-97-0015 
P-97-0016 


Received 
Dale 


10/01/96 

10/01/96 

10/01/96 
10/01/96 

10/01/96 

10/03/96 

10A)3/96 
10/03/96 


10/02/96 
10/03/96 
10/03/96 
10/03/96 
10/03/96 
10/04/96 

10/08/96 
1(V04/96 


P-97-0017 

10/1(^96 

P-«7-0018 

10rt»96 

P-97-0019 

10/08/96 

P-97-0020 

10/08/96 

P-97-0021 

10A)8/96 

P-97-0022 

101/08/96 

P-97-0023 

10/08/96 

P-97-00?4 

A0ma96 

P-97-0025 

10i«»96 

P-97-0026 

10/08/96 

P-97-^)nj>7 

10/06/96 

P-97-0028 

10/08/96 

P-97-0029 

10«)8«6 

P-97-0030 

10rt)8«6 

Projected 

Notice 
End  Date 


12/25/96 

12/30/96 

12/30/96 
12/30/96 

12/30/96 

12/30/96 

01/01/97 
01/01/97 


12/31/96 
01/01/97 
01/01/97 
12/30/96 
12/30/96 
01/02/97 

01/06/97 
01/02/97 


01/08/97 

01/06/97 
01/06/97 
01/06/97 
01/06«7 
01/06/97 
01/06«7 
01/06/97 
01/06/97 
01/06«7 
01/06/97 
01/06/97 
01/06/97 
01/06/97 


Manufacturer/Importer 


CBI 

DystarLP. 

CBI 
CBI 

B/^SF  Corporation 

CBI 

Stepan  Company 
I  C  &  S  Distributing 
Company 


CBI 

/^stiland  Ctiemical 

Company 
Hanse  Ctiemie  USA, 

Inc 
CBI 

CBI 

BASF  Corporation 

Cerestar  USA.  Inc. 
AKZO  Nobel  Resins 


Cibe-Qeigy  Corpora- 
tion. Textile  Prod- 
ucts Division 

S.C  Johnson  &  Son, 

Inc 
S.CJohnson  &  Son, 

Inc 
S.CJohnson  &  Son, 

Inc 
S.CJohnson  &  Son. 

Inc 
S.CJohnson  &  Son. 

Inc 
S.CJohnson  &  Son. 

Inc 
S.CJohnson  &  Son. 

Inc 
S.CJohnson  &  Son, 

Inc 
S.CJohnson  &  Son. 

Inc 
S.CJohnson  &  Son, 

Inc 
S.CJohrtson  &  Son, 

Inc 
S.CJohnson  &  Son, 

Inc 
S.CJohnson  &  Son, 

Inc 


Use 


Ctwmical 


(G)  Cornponent  of  coating  with  open 

use 
(S)  Reactive  dye  for  cettulose-  power 

formulation  &  liquid  formulation 
(G)  UV/EB  resin  coating 
(S)  Raw  material  for  manufacture  of 

ligtrt  stabilizers 
(S)  Aprotic  solvent 

(G)  Chemical  intermeduOe  having  de- 
structive use 
(G)  Additive  for  adhesive 
(S)  /Vn  ingredient  of  a  wood  coating 


(G)  Ptasticizer 

(G)  Open,  non  depersive  marHjfac- 

ture  of  reinforced  plastics 
(S)  Birxtng  resin  for  photo  resists 

(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Colorant 


(G)  Indusion-complexatian  agent 

(S)  Resin  used  to  manufacture  indus- 
trial coatings 


(G)  Textile  dye 

(G)  Open,  norvdispersive  use 
(G)  Open,  non-dopersive  use. 
(Q)  Open,  noTKSspersive  use. 
(G)  Open,  norvdispersive  use. 
(G)  Open,  non-depersive  use. 
(G)  Open,  noTMispersive  use. 
(G)  Open,  norvdKpersive  use. 
(G)  Open.  norxSspersive  use. 
(G)  Open,  noTHispersive  use. 
(G)  Opert,  rK>rvdsperstve  use. 
(G)  Open,  noTKispersive  use. 
(G)  Open,  norvdepersive  use. 
(G)  Open,  norxSspersive  use. 


(G)  Hydroxy  functional  aliphatic  phe- 
nol 
(G)  Trisubstituted  anthraquinone  saH 

(G)  Propolyrrwr  component 
(G)  Substituted  dtphenylmethane 

(S)    2{^Hhmn^nkitvine,    tetrahydro- 

1 ,3-d»nettiyl 
(G)  Hydroxy  functional  acrylate 

(G)  Polyester  polyol 

(S)   Polymer  of:   ethanol,2,2-oxybis; 

1 .2-propanedk>l:  2-bulenedio«c  acid; 

1 ,3,-isobenzofurarxJiooe,  3a.4,7,7a- 

tetrahydro-;    l-butanol,    2,2-bis((2- 

propenyotoxy)methyl}- 
(G)  Alcohol  capped  dtoasic  acid  g(y- 

ool  polyester 
(G)  Unsaturated  polyester 

(G)  MOc  apoxy  acrylate 

(G)  Hydroxy  functional  acrylic  poly- 
mer 
(G)  Hydroxy  functional  acrylic  poty- 


(G)  Substituted 

triazoiopyhdinecarfoonitnle,  sub- 
stituted ttiiazolyl  amirx) 

(G)  Chemjcally  modified  alpha 
cyclodextrin 

(S)  Polymer  of:  hexahydrophthakc  an- 
hydride; neopen«y1  glycol; 
dRnethytd  propionic  acid;  rosin; 
trimethytoipropane:  isophthaiic  acid; 
fatty  acids.  di-unsaturated. 
dvners;  2-ethylehexanoic  acid;  2- 
dwnelhylamino  etranol 

(G)  Benzenesutfonic  acid  amino 
kizinyi  amino  sutjstituted  yakyl 
amino  sutjstituted  anthracene 
corrpound 

(G)  /Koylic  emulsion  polymer 

<G)  Acryic  emulsion  polymer 
(G)  Acrylic  emulsion  polymer 
(G)  Acrylic  emulsion  polymer 
(G)  Acrylic  emission  polymer 
(G)  Acrylic  emulsion  polymer 
(G)  Acrylic  emulsion  polymer 
(G)  /Kcryic  emulsion  polymer 
(G)  Acrylic  emulsion  polymer 
(G)  Acrylic  emulsion  polymer 
(G)  Acrylic  emulsion  polymer 
(G)  Acrylic  errHjIsion  polymer 
(G)  /Acrylic  emulsion  polymer 
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Case  No. 


P-97-0031 
P-97-0032 
P-97-0033 
P-97-0034 
P-97-0035 
P-97-0036 

P-97-0037 
P-97-0038 
P-97-0039 

P-97-0040 
P-97-0041 

P-97-0042 

P-97-0043 
P-97-0044 

P-97-0045 

P-97-0046 

P-97-0047 


P-97-0048 

P-«7-0049 
P-97-0050 
P-97-0051 

P-97-0052 


P-97-0053 
P-97-00S5 
P-97-0056 


P-97-0057 
P-97-0068 
P-97-0059 
P-97-0060 
P-97-0061 
P-97-0063 

P-97-0064 
P-97-0065 


I.  95  Premanufacture  Notices  Received  From:  10/01/96  to  10/31/96— Continued 


Received 
Date 


1(V08/96 
1(V08/^ 
1(V08/96 
10/08/96 
10/08/96 
10/11/96 

10/10/96 
10A)8/96 
10/07/96 

10/08/96 
10/1(V96 

10/16/96 

10/16«^ 
10/1»96 

10/16/96 

10/17/96 

10/16/96 


10/16/96 

10/16/96 
10/16/96 
10/18/96 

10/17/96 


10/21/96 
10/18/96 
10/17/96 


10/17/96 
10/17/96 
10/17/96 
10/17/96 
10/17/96 
10/18/96 

10/17/96 
10/21/96 


Projected 

Notice 
End  Date 


01/06/97 
01/06/97 
0l/06«7 
01/06/97 
01/06/97 
01/09/97 

01/08/97 
01/06/97 
01/05«7 

01/06/97 
01/08/97 

01/14/97 

01/14/97 
01/14/97 

01/14/97 

01/15/97 

01/14/97 


01/14/97 

01/14/97 
01/14/97 
01/16/97 

01/15/97 


Manufacturer/Importer 


Use 


01/19/97 
01/16/97 
01/15/97 


01/15/97 
01/15/97 
01/15/97 
01/15/97 
01/1 5«7 
01/16/97 

01/15/97 
01/19«7 


S.C.Johnson  &  Son. 
Inc 

S.CJohnson  &  Son, 
Inc 

S.CJohnson  &  Son, 
Inc 

S.CJohnson  &  Son, 
Inc 

S.CJohnson  &  Son, 
Inc 

Ciba  Geigy  Corpora- 
tion Pigments  Divi- 
sion 

CBI 

OBI 
CBI 


Hute  America  Inc 

Gateway  AddKive 
Company 

CBI 

CBI 
CBI 

Angus  Chemical  Com- 
pany 
Heterene  Inc 

Olin  Corporation 


CBI 

CBI 
CBI 

Cita-Geigy  Corpora- 
tion. Chemicals  Divi- 
sion 

Ciba^aeigy  Corpora- 
tion, Chemicals  Divi- 
sion 


CBI 

CBI 

Asahi  Chemical  Indus- 
try America  Inc. 

Hoechst  Ceianese 
Hoechst  Celanese 
Hoechst  Ceianese 
Hoechst  Ceianese 
Hoechst  Ceianese 
Dover  Chemical  Cor- 
poration 
Parker  Anxhem 
Angus  Chemical  Com- 
pany 


(G)  Open,  norvdispersive  use 
(G)  Open,  norvdispersive  use 
(G)  Open,  norxlispersive  use 
(G)  Open,  norvdispersive  use 
(G)  Open,  norvdispersive  use 
(G)  Open,  non-dispersive  use 


(G)  Ingredient  for  use  in  consumer 

products;  highly  dispersive  use 
(G)  Lubricant  additive 

(G)  Open  norvdispersive  use. 
photoluminescent  pigment  for  use 
in  paints,  plastics  and  resins 

(S)  Surface  modifier  for  industrial 
minerals 

(S)  Metalworking  fluids,  water  extend- 
able; cutting  oils;  industriai  lubri- 
cants 

(G)  Petroleum  additive 

(G)  Petroleum  additive 
(G)  Plasticizer 

(S)  Site-limited  intermediate 
(S)  Personal  care  formulations 

(S)  Surfactant/rinse  aid  household 
automatic  dishwashing;  sufrfactant/ 
rinse  aid  industrial  and  institutional 
automatic  dishwashing;  surfactant- 
general  household  cleaning 

(S)  Emulsifier  for  pamt;  emulsifier  for 
adhesive;  emulsifier  for  coating 
paper;  emulsifier  for  coating  textile 

(G)  Open,  norvdispersive  (coatings 
additive) 

(G)  Processing  aid 

(S)  Intermediate  in  the  marKifacture 
Ola  pesticide 


Chemical 


(G)  Acrylic  emulsion  polymer 
(G)  Acrylic  emulsion  polymer 
(G)  Acrylic  emulsion  polymer 
(G)  Acrylic  emulsion  polymer 
(G)  Acrylic  emulsion  polymer 

(G)  Heterocyclic  metal  complex  with 
aromatic  rings  having  aliphatic  sub- 
stitutions 

(G)  C25  morx)ester 


phophosulfurized 


(G)        Calcuim 
polyolefin 

(G)     Strontium-dysprosium-europium 
aluminate 


(G)  Textile  dye 


(G)  Open,  norvdispersive  use 

(G)  Pigment 

(S)  Flame  retardant  for  plastics 


(G)  Surface  active  agent 
(G)  Surface  active  agent 
(G)  Surtace  active  agent 
(G)  Surface  active  agent 
(G)  Surface  active  agent 
(S)  Additive  for  lubricants 

(G)  Process  intermediate 
(S)  Chemical  intermediate 


(G)  Vinylalkylakoxysilane 

(S)  Fatty  acids,  coco,  polymers  with 
adipic  acid,  pentaerythntol,  stearic 
acid  and  tail-oil  fatty  acids 

(G)  Substituted  phenylazoalkoxy 
napthytamine 

(G)  Phenylazoalkoxy  naphthylamine 

(G)  Dibasic  acid/glycol  polyester,  or- 
ganic acid  capped 

(S)  2-methyl-2-({2-methyl-2- 

nitropropyl)amino]- 1  -propanol 

(S)  3,6.9,12-tetraoxaoctacosarv1-ol. 
11 -methyl-,  acetate 

(G)  Alcohol  alkoxylate 


(G)  Substituted 

alkylphenyloxypolyocyethylene 

(G)  Aliphatic  polyisocyanate 

(G)  Derivative  of  substituted  dimethyl- 

amine 
(G)  Substituted  aromatic  ketone 


(G)  Substituted  phenyl  azo  sub- 
stituted naphtttalene  azo  sub- 
stituted phenyl  amino  triazinyi 
amino  substituted  phenyl 

compound 
(G)  Acrylic  polymer 
(G)  Pyrazole  azo  dye 
(S)    Phosphoric   trichtoride,    reaction 
products  with  bisphenol  a  and  phe- 
nol 
(G)  AkyI  substituted,  nxxJIfied  amine 
(G)  Alkyl  substituted,  modified  amine 
(G)  AkyI  substituted,  modified  amine 
(G)  AkyI  substituted,  modified  amine 
(G)  Akyl  substituted,  modified  amine 
(G)  AliphatK  ester 

(S)  Nitrites,  rosin 

(S)  2-{(2-amino-2-methylpropyl)- 

aminol-1 -propanol 
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95  Premanufacture  Notices  Received  From:  10/01/96  to  10/31/96— Continued 


Case  No. 


P-97-0066 

P-97-0067 

P-97-0069 
P-97-0070 

P-97-0071 

P-97-0072 

P-97-0073 

P-97-0074 

P-97-0075 

P-97-0076 
P-97-0077 


P-97-0078 
P-97-0079 


P-97-0080 

P-97-0081 

P-97-0082 
P-97-0083 
P-97-0084 

P-97-0085 
P-97-0086 
P-97-0087 
P-97-0088 
P-97-0089 
P-97-0090 

P-97-0091 

P-97-0092 

P-97-0093 

P-97-0094 

P-97-0095 

P-97-0096 

P-97-0097 

P-47-0099 


Received 
Dale 


10/22/96 

10/22/96 

10/22/96 
10/22/96 

10/22/96 

10/22/96 

10/22/96 

10/23/96 

10/23/96 

10/23/96 
10/25/96 


10/25/96 
10/25/96 


10/24/96 

10/25/96 

10/28/96 
10/28/96 
10/28/96 

10/25/96 
10/25/96 
10/25«6 
10/25/96 
10/28/96 
10/30/96 

10/30/96 

10/29/96 

10/30/96 

10/30/96 

10/30/96 

10/30«6 

10/30/96 

10/30«6 


Projected 

Notice 
End  Date 


01/20/97 

01/20/97 

0^/20m 
01/20/97 

01/20/97 

01/20/97 

01/20/97 

01/21/97 

01/21/97 

01/21/97 
01/23«7 


01/23/97 
01/23/97 


01/22/97 

01/23/97 

01/26/97 
01/26/97 
01/26/97 

01/23/97 
01/23/97 
01/23«7 
01/23/97 
01/26/97 
01/28/97 

01/28^7 

01/27/97 

01/28/97 

01/28/97 

01/28«7 

01/28/97 

01/28/97 

01/28«7 


Manufacturer/Importer 


Use 


CBI 


CBI 


CBI 
CBI 

Bedoukian  Research, 

Inc. 
Bedoukian  Research. 

Inc 
Bedoukian  Research. 

Inc. 
Dow  Coming  Corpora- 

tk>n 
CBI 


CBI 
CBI 


CBI  ■? 

E.i.  Dupont  De  Ne- 
mours &  Company. 
Inc 

Uon  Industries.  Inc 

Cerestar  USA,  Inc 

CBI 
CBI 
CBI 

CBI 

CBI    . 

CBI 

CBI 

PCR  Incorporated 

Ciba-Geigy  Corpora- 

tkxi 
ReKhhokJ  Chemcals 

Inc 
CBI 

Eastman  Chemical 

Company 
Eastman  Chemical 

Company 
CBI 

Ciba-Geigy  Coipora- 

tk>n. 
Dupont  Specialty 

Cherracals 
Dk:  Trading  (USA)  Inc 


Cherncaf 


(S)  CoTKlitkxiing  polymer 

(S)  Reactive  thinner  for  radiation 
cured  lacquer  system;  comorx)mer 
for  lacquer  polymers 

(G)  Coating  component 

(G)  This  material  is  an  aid  in  adsorp- 
tk>n  of  heavy  metal  k)ns 

(G)  Chemnal  intermediate 

(G)  Chemnal  irrtermediate 
(G)  Chemnal  intermediate 
(G)  Starting  material  recovery 
(G)  Synethetic  lubricant  basestock 

(G)  Product  from  scavenging  ol  form- 

akJehyde 
(G)    Raw    material    used    in    the 

formalation  of  uv  industrial  coating 

for  wood  or  plastK 
(G)  UV/EB  resin  coating 
(G)  Contained  process,  heat  transfer, 

and  test  meda 

(S)  Antifoam  agent  for  processing  in 

ttie  (Sssolving  pulp  martlet 
(Q)  InduskMVComplexatkjn  agent 

(G)  Resin  coating 
(G)  Open,  norvdispersive  use 
(S)   Ingredrant   in   (fragrance)   com- 
pounds 
(S)  Fabric  softener  hair  conditioner 
(S)  Fabric  softener,  hair  conditkxier 
<S)  Fabric  softener  hair  conditioner 
(S)  Fabric  softener,  hair  conditxxwr 
(S)  Chemeal  intermediate 
(G)  Texitile  chermcal 

(S)  Uv  curable  inks  &  coatings 

(S)  Thwkener,  primarily  for  the  cos- 
mete  and  detergents  industies 
(S)  Chenrucal  intermediate 

(G)  Chemical  intermediate 

(G)  Dispersing  agent 

(G)  Textile  chemical 

(G)  Isolated  intermed»te 

(G)      Open,      norvdisperdwe      (UV 
curables  coatings) 


(Q)  Polymer  of 
mettiacrytamide  arKl 
(ate 

(G)  Cyck>aliphatic  acrytate 


derivatized 
dimethyl  sul- 


(G)  KAodtfied  isocyanate  propolymer 
(G)  Vinylirradazole  copolymer 

(S)  1-decanol.  9.1(><libromo 

(S)9-decyn-l-ol 

(G)  Monohak)  substituted  alcenol 

(S)  ^  1 .2  ethanediafrane. 

monohydrochtoride 
(S)  Hexanedk>k;  acid,  mixed  esters 

with  Cio-rich  CrCii  isoatoohol.  and 

trimethylol  propane 
(G)  Reaction  product  of  lormaktehyde 

and  ethyl  acetoacetate 
(G)  Vinyl  ether  urethane 


(G)  Acrytated  oligomer 
(S)      Pentane.      1.1.1.2^4.4.5,5,5- 
decafluro 

(S)  Amines,  castor  oil.  hydrogenated, 
ethoxylated,  N,/V-ethy»enebi»- 

(G)  Chemeally  modified  alpha 
cyckxlextiin 

(G)  Acrytated  oligon>er 

(G)  Acrylic  polymer 

(S)  6-octen-3-one.  2.4.4.7-tetramettTyl 

(G)  Esterquat 

(G)  Esterquat 

(G)  Esterquat 

(G)  Esterquat 

(G)  Aminosik>xar)e 

(G)  Substituted  diphenyt  tria^ne 

(G)  Tola  epoxy  acrytate 

(G)  Sodium  salt  of  acrykc  add!  vinyl 

ester  copolymer 
(G)  Di-sut)6titijted  acetopherxine 

(G)  Di-substituted  propanedk>ne 

(Q)       Ammonium       benzophanone 

caitexylate 
(Q)  Substituted  phenyl  triazine 

(G)  Copolymer  of  an  alpha-olefin  with 

an  ur^saturated  dicart»xyltc  add 
(G)  Aromatic  urettiane  acrytate 


II.  60  Notices  of  Commencement  Received  From:  10/01/96  to  10/31/96 


Case  No. 


P-86-0099 
P-90-0545 


Received  Date 


10/28/85 
03/08/25/90 


Commence- 
ment/Import 
Date 


10/03/96 
10/28/96 


Cherracal 


(G)Polyarrade  resin 

(G)Mixed  salt  of  a  triazinyi  pyridine 
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Case  No. 


II.  60  Notices  of  Commencement  Received  From:  10/01/96  to  10/31/96-ContinuecJ 


Received  Date 


Commence- 
ment/Import 
Date 


P-92-0848 

10/03/96 

09/26/96 

P-92-1033 

10/09/96 

10/07/% 

P-92-1369 

10/22/96 

09/25/96 

P-94-0037 

10«)1/96 

09/03/96 

f^-94-0209 

10/21/96 

10/09<^ 

P-94-0512 

10/17/96 

09/23/96 

P-94-1926 

10/17/96 

10/15/96 

P-95-0109 

ia«)1/96 

09/03/96 

P-9&-0111 

10/08/96 

09/07/96 

P-95-0115 

10/08/96 

09/04/96 

P-96-0680 

10/28/96 

10/21/96 

P-95-1582 

10/02/96 

09/23/96 

P-95-1769 

10«9/96 

10/09/96 

P-95-2066 

10/16«6 

09/23/96 

P-95-2067 

10/16/96 

09/30/96 

P-95-2068 

10/16/96 

09/24/96 

P-95-2080 

10/2S/96 

09/1 3(W 

P-95-2081 

10/25/96 

09/13/96 

P-95-2082 

10/25/96 

09/13/96 

P-95-2110 

10A)8/96 

09/25/96 

P-96-0031 

10/09/96 

09/18/96 

P-9&-0035 

10/09/96 

09/16/96 

P-96-0125 

^0m/96 

09/19/96 

P-96-0228 

10^8/96 

10/13/96 

P-96-0266 

10/23/96 

09/21/96 

P-96-0364 

10/31/96 

10/08/96 

P-96-0416 

10/02/96 

09/24/96 

P-9&-0593 

10/02/96 

09/19/96 

P-96-0618 

10/28/96 

10A)2/96 

P-96-0787 

10«)8/96 

09/27/96 

P-9&-0813 

10/21/96 

09/23/96 

P-96-0818 

10/11/96 

09/25/96 

P-96-0852 

10/17/96 

10i/01/96 

P-96-0898 

10/03/96 

09/17/96 

P-96-0899 

10/23/96 

10/08/96 

P-96-0979 

10/16/96 

09/12/96 

P-96-0980    • 

10/16«6 

09/18/96 

P-96-0987 

10rt)7/96 

09/22/96 

P-96-0990 

10A)7/96 

09/11/96 

P-96-1009 

10/16/96 

09/12/96 

P-96-1058 

10/17/96 

09/30/96 

P-96-1059 

10/17/96 

09/30/96 

P-9&-1060 

10/17/96 

09/30/96 

P-96-1061 

10/17/96 

09A30/96 

P-9&-1082 

10/31/96 

10/15/96 

P-96-1084 

10/10/96 

10/03«6 

P-96-1142 

10«2/96 

10/08/96 

P-96-1180 

10/22«6 

09/30/96 

P-96-1190 

10rt)4«6 

09/18/96 

P-96-1198 

10«)2/96 

09/25/96 

P-96-1199 

lomzm 

09/25/96 

P-96-1202 

10«)1/96 

09/16/96 

P-96-1219 

10/22/96 

09/27/96 

P-96-1231 

10C5/96 

10/22/96 

P-96-1253 

10/10«6 

D9/27/96 

P-96-1340 

10/22/96 

10/10/96 

Y-92-0197 

10/28/96 

10/12/96 

Y-92-0204 

10/28/96 

10/14/96 

Chemical 


(G)  Bis-(alkoxyalkoxy)-phenylenediamtne 

(G)  Akoxyphenol,  4-djhydro  alkylpyran,  isomer  mix 

(G)  Fatty  acid  ester 

(G)  Fluoroaikyl  mercapfoaJkyI  siloxane 

(S)  Phenol,  2,4-dimethyl-6-(1-methylpentadecvl)- 

(G)  Tannin,  sodium  salt,  polymer  with  acrylic  monomers 

(G)  Alcyd  resin 

(G)  Substituted  pyrimidine 

(G)  Substituted  pynmtdine 

(G)  Substituted  aniline 

(G)  Hydroxy  functonaJ  cyclic  ether 

(G)  Aromatic  lactone  derivative 

(G)  Hydroxy  acrylic  resin 

(G)  Substituted  naphttialene  compound 

(G)  Xanttiene  dye 

(G)  Substituted  naphthalene  compourxj 

'^LwJil^'!^^'^^"®"  azaoctacosane-1.2ft<l.amine.  4,25-bis(3-aminopropyl)-12  17-[3- 
Sll^iJCSSil  aminolpropyOam.nolpropySS'i.Wsl^ 

i§  2-P^openenrtrile,  dendnmer,  1 ,4-butanediamine-core,  amino-temiinated,  32-functional 

^{ItJ^JiHJ^^-  *"*'"*.^'  1.4-butanediamine^e,  amint^terminated,  64-functional 
id  "^  *'**^'  ^'^-  e^ye^ea"^"®.  ^^  substituted  alkyl  phe- 

(G)  Fluoroaikyl  suWomc  acid  mixture 

(G)  Fluoroaikyl  thiocyanate 

(G)  Plasticized  urea-formaWehyde 

(G)  Water  thinnat)(e  polyacrylate  containing  hydroxyl  groups 

(G)  Plant  acid  salt 

(G)  Pentaerythntol  tetraester  with  mixed  fatty  acids 

(G)  Polyether  polyol.  salt  of 

(G)  Alkyl  substituted  phenyl  glycidyl  ether 

(G)  Neutralized  polyacrylic  resin 

(S)  Phosphonium,  octadecyltriotyl-,  iodide  (9d) 

(G)  Phenothiazine  denvative 

(G)  Substituted  aryl  dicarboxylic  acid/dkjl  copolymer 

TxSLt'S^'amT?'"  •  ^"'"'  ^y*°9enated.  reaction  products  with  C.  afcs.  and 

(G)  Acrylic/aromatic  copolymer 

(G)  Amrxxwum  salt  of  an  acrylic/aromatic  copolymer 

(G)  Substituted  aromatic  hafnium  dKhkxide 

(G)  Aromatic  substituted  hafnium  dimethyl 

(G)  Phenol,  polymer  with  formakJehyde  and  substituted  resorcinols 

(G)  Substituted  resorcinols 

(S)  5-butyl-2-chk5ro-5-ethyl.-l,3,2-dioxaphosphorinane 

(G)  HaJogenated-sutjstituted-cycloalkane 

(G)  Hatogenaled-substituted-cycloalkane 

(G)  Hak)genated-substitute<^<:yctoalkane 

(G)  HaJogenated-substituted-cycloalkane 

(G)  Glycolysis  product  of  polyurethane  foam 

(SHodonium,  [4-[(2-hydroxytetradecyl)oxylphenynphenyl-.  (oc-6-11)-hexanfluoroantimonate 

^^l^^*!-!^*^;  .i^*^'-  ^'""^^  *^  tetraethylenepentamine  acetates,  mercaptoacetates- 
^r^^^-J^"^'  """^  tetraethylenepentamine.  acetates;  fatty  Tkte,  tal^Si 
polymer  with  tetra  ethytenepentamine,  mercaptoacetates 

(G)  Amine  functional  polyester  polyol 

(G)  Acrylate  polymer 

(G)  Silsesquioxane  resin 

(G)  Organo-modified  silses  quioxane  resin 

(G)  Urethane  acrylate 

(G)  Amino  benzakJehyde 

(G)  Isocyanate  functional  poly  caitomoyi  (polyalkylene  oxkle) 

(S)  Tall  Oil  fatty  acid,  C, ,.,«  branched  alkyl  esters,  dj-rich 

(G)  Vinyl  functional  siUcone  fluid 

(G)  Substituted  phenol  ester 

(G)  Carboxylated  styrene  butadiene  copolymer  latex 


Fed^al  Register  /  Vol.  62,  No.  68  /  Wednesday,  April  9.  1997  /  Notices 


17509 


List  of  Subjects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  March  21, 1997. 

Oscar  Morales, 

Acting  Director.  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doe.  97-9090  Filed  4-&-97;  8:45  ami 

BILUNQ  COOC  «SM-60-F 


-J 


Wednesday 
Aprn  9,  1997 


Part  VII 

Securities  and 
Exchange 
Conrwnission 

17  OFR  Part  270 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

I  No.  10-22597,  kitamational  Smies 
t  No.  1071,  File  No.  87^30-96] 

RIN323S-AH09 

Piivatsiy  Offered  Investment 
Companies 

AGENCY:  Securities  and  Exchange 
Commission 

ACTION:  Final  rules. r 


SUMMARY:  The  Commission  is  adopting 
rules  under  the  Investment  Company 
Act  of  1940  to  implement  provisions  of 
the  National  Securities  Markets 
Improvement  Act  of  1996  that  apply  to 
privately  offiBred  investment  companies. 
The  rules  deHne  certain  terms  for 
purposes  of  the  new  exclusion  from 
regulation  under  the  Investment 
Company  Act  for  privately  offered 
investment  companies  whose  investors 
are  all  highly  sophisticated  investors, 
termed  "qualified  purchasers."  The 
rules  also  address  certain  transition 
issues  relating  to  existing  privately 
offered  investment  companies  that  have 
no  more  than  100  investors  and  other 
matters  concerning  privately  offered 
investment  companies. 
EFFECTIVE  DATE:  The  rules  become 
effective  on  June  9.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Mathews,  Senior  Counsel. 
Nadya  B.  Roytblat.  Assistant  Office 
Chief,  or  Kenneth  J.  Berman,  Assistant 
Director,  at  (202)  942-0690.  Office  of 
Regulatory  Policy,  Division  of 
Investment  Management.  Mail  Stop  10- 
2,  Securities  and  Exchange  Commission 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Requests  for  formal 
interpretative  advice  should  be  directed 
to  the  Office  of  Chief  Counsel  at  (202) 
942-0659,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Mail  Stop  10-6,  Washington,  D.C. 
20549. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  today  is  adopting  rules 
2a51-l,  2a51-2,  2a51-3,  3c-l,  3c-5  and 
3c-6  117  CFR  270.2a51-l,  .2a51-2, 
.2a51-3,  .3c-l,  .3c-5  and  .3c-€l  under 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80aJ  (the  "Investment 
Company  Act"  or  "Act"). 
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Executive  Summary 

The  Commission  is  adopting  rules  to 
implement  certain  provisions  of  the 
National  Securities  Markets 
Improvement  Act  of  1996  (the  "1996 
Act").  The  1996  Act,  among  other 
things,  added  section  3(c)(7)  to  the 
Investment  Company  Act  to  create  a 
new  exclusion  from  regulation  under 
the  Act  for  privately  offered  investment 
companies  that  sell  their  securities 
solely  to  "qualified  purchasers"  owning 
or  investing  on  a  discretionary  basis  a 
specified  amount  of  "investments" 
("Section  3(c)(7)  Funds").  The  1996  Act 


also  amended  section  3(c)(1)  of  the 
Investment  Company  Act.  which 
excludes  fttjm  regulation  under  the  Act 
privately  offered  investment  companies 
with  100  or  fewer  "beneficial  owners" 
("Section  3(c)(1)  Funds").  Reflecting  a 
relationship  between  section  3(c)(1)  and 
new  section  3(c)(7),  the  1996  Act 
contains  provisions  that  permit  an 
existing  Section  3(c)(1)  Fund  to  convert 
into  a  Section  3(c)(7)  Fund  or  invest  in 
a  Section  3(c)(7)  Fund  as  a  qualified 
purchaser,  subject  to  certain 
requirements  designed  to  protect  the 
Section  3(c)(1)  Fund's  existing 
"beneficial  owners." 

The  1996  Act  requires  the 
Commission  to  prescribe  rules  defining 
the  terms  "investments"  and  "beneficial 
owner"  relevant  to  the  new  provisions 
by  April  9, 1997.  Other  changes  to  the 
provisions  of  the  Investment  Company 
Act  relating  to  privately  offered 
investment  companies  require 
Commission  rulemaking  as  well.  The 
Commission  is  adopting  rules  under  the 
Investment  Company  Act  that: 

•  Define  the  term  "investments"  for 
purposes  of  the  qualified  purchaser 
definition; 

•  Define  the  term  "beneficial  owner" 
for  purposes  of  the  provisions  that 
permit  an  existing  Section  3(c)(1)  Fund 
to  convert  into  a  Section  3(c)(7)  Fund  or 
to  be  treated  as  a  qualified  purchaser; 

•  Clarify  certain  interpretative  issues 
under  section  3(c)(7); 

•  Permit  certain  Section  3(c)(1)  Funds 
to  rely  on  the  pre-1996  Act  provisions 
of  section  3(c)(1)  rather  than  restructure 
their  existing  relationships  with 
investors; 

•  Permit  knowledgeable  employees  of 
a  Section  3(c)(1)  Fund  or  a  Section 
3(c)(7)  Fund  (referred  to  collectively  in 
this  Release  as  "privately  offered  funds" 
or  "funds"),  and  knowledgeable 
employees  of  certain  affiliates  of  these 
Funds,  to  invest  in  the  Funds;  and 

•  Address  transfers  of  securities  in  a 
privately  offered  fund  when  the  transfer 
was  a  gift  or  caused  by  divorce  or  death. 

The  rules  reflect  modifications 
suggested  by  commenters  that  are 
designed  to  make  the  rules  less  complex 
and  easier  to  apply,  consistent  with  the 
policies  underlying  the  Investment 
Company  Act  and  the  1996  Act's 
provisions  relating  to  privately  offered 
funds. 

I.  Background 

A.  Statutory  Exclusions  for  Privately 
Offered  Funds 

Section  3(c)(1)  of  the  Investment 
Company  Act  excludes  fit)m  regulation 
under  the  Act  certain  privately  offered 
investment  companies  "whose 
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outstanding  securities  (other  than  short- 
term  paper)  are  beneficially  owned  by 
not  more  than  one  hundred  persons." ' 
A  wide  variety  of  investment  vehicles 
rely  on  section  3(c)(1),  ranging  from 
small  groups  of  individual  investors, 
such  as  investment  clubs,  to  venture 
capital  and  other  investment  pools 
designed  primarily  for  sophisticated 
investors.  ^ 

The  1996  Act^  added  new  section 
3(c)(7)  of  the  Investment  Company  Act 
to  create  an  alternative  exclusion  for 
investment  companies  that  sell  their 
securities  solely  to  investors  who  are 
"qualified  purchasers."*  As  is  the  case 
for  a  Section  3(c)(1)  Fund,  a  Section 
3(c)(7)  Fund  cannot  make,  or  propose  to 
make,  a  public  offering  of  its  securities. ' 

New  section  2(a)(51)(A)  of  the 
Investment  Company  Act  defines  the 
term  qualified  purchaser  as  (i)  any 
natiual  person  who  owns  not  less  than 
$5  million  in  investments  (as  defined  by 
the  Commission),*  (ii)  a  family-owned 
company  ("Family  Company")  that 
owns  not  less  than  $5  million  in 


'  15  use  80a- 3(c)(1).  In  addition,  the  Section 
3(c)(1)  Fund  must  be  an  issuer  that  "is  not  making 
and  does  not  presently  propose  to  make  a  public 
offering  of  its  securities."  Id. 

'  See  Division  of  Investment  Management.  SEC. 
Protecting  Investors:  A  Half  Century  of  Investment 
Company  Regulation  (hereinafter  Protecting 
Investors  Report)  at  104  (1992). 

'  The  National  Securities  Markets  Improvement 
Act  of  1996.  Pub.  U  fJo.  104-290  (1996)  (codified 
in  scattered  secUons  of  the  United  States  Code). 

*15  U.S.C  80a-3(c)(7).  For  the  history  of  the 
development  of  section  3(c)(7).  see  Private 
Investment  Companies,  Investment  Company  Act 
Release  No.  IC-22405  (Dec.  18.  1996)  {61  FR  68100 
(Dec.  26, 1996)1  (hereinafter  Proposing  Release)  at 
an.3-9  and  accompanying  text. 

»  Section  3(cK7)  of  the  Act  While  the  legislative 
history  of  the  1996  Act  does  not  explicitly  discuss 
section  3(cK7)'s  limiution  on  public  offerings  by 
Section  3(cM7)  Ponds,  the  limiution  appears  to 
reflect  Coi^ress's  concerns  that  unsophisticated 
individuals  not  be  inadvertently  drawn  into  a 
Section  3(cX7)  Fund.  See  The  Investment  Company 
Act  Amendments  of  1995:  Hearing  on  HJi.  1495 
befon  the  Subcmnm.  on  Telecoaunanicatioiu  and 
Finance  of  the  Conun.  on  Commerce.  Houte  of 
Representatives,  104th  Cong..  1st  Sets.  S3  (199S) 
(hereinafter  House  Hearings)  (testimony  of  Matthew 
P.  Fink,  President,  Investment  Company  Institute, 
urging  that  section  3(c)(7)  include  a  public  offering 
limitation).  Section  3(c)(l)'s  limitation  on  public 
ofierings  has  been  interpr«ted  to  permit 
"transactions  by  an  issuer  not  involving  any  public 
oSering"  under  section  4(2)  of  the  Securities  Act  of 
1933  ("Securities  Act")  (15  U.S.C.  77d(2)l.  See.  e.g.. 
Engelberger  Partnerships  (Dec  7, 1981).  The 
Commission  believes  that  section  3(cK7)'s  public 
offering  limitation  should  be  interpreted  in  the 
same  manner  as  the  limitation  in  section  3(c)(1). 

•Section  2(a)(51)(A)(i)  of  the  Act  |15  U.S.C  60a- 
2(aXSlKA)(i)).  The  1996  Act  directed  the 
Coauniesion  to  prescribe  rules  defining  the  term 
"investmenU"  by  April  9. 1997.  IS  U.S.C  80ft-2 
note. 


investments,''  (ill)  certain  trusts, '  and 
(iv)  any  other  person  (e.g.,  an 
institutional  investor)  that  owns  and 
invests  on  a  discretionary  basis  not  less 
than  $25  million  in  investments.' 

Section  3(c)(7)(B)  includes  a 
"grandfather"  provision  ("Grandfather 
Provision")  that  permits  an  existing 
Section  3(c)(1)  Fvmd  to  convert  into  a 
Section  3(c)(7)  Fund  ("Grandfathered 
Fund").'o  "The  outstanding  securities  of 
a  Grandfethered  Fund  may  be 
beneficially  owned  by  as  many  as  100 
persons  that  are  not  qualified 
purchasers,  provided  that  these  persons 
acquired  the  securities  of  the 
Grandfathered  Fimd  on  or  before 
September  1, 1996."  The  Grandfather 
Provision  is  designed  to  allow  an 
existing  Section  3(c)(1)  Fund  wishing  to 
avail  itself  of  section  3(c)(7)  to  continue 
its  existing  relationships  with  investors 
that  are  not  qualified  purchasers. '^ 

The  Grandfather  Provision  requires 
the  Grandfathered  Fimd,  prior  to  the 
conversion,  to  provide  each  beneficial 
owner  of  its  securities  (i)  notice  of  the 
Fund's  intention  to  become  a  Section 
3(c)(7)  Fund  and  (ii)  an  opportunity  to 
redeem  the  owner's  interest  in  the 
Fund. "  The  1996  Act  directs  the 
(Commission  to  define  the  term 
"beneficial  owner"  for  this  purpose.'* 
The  1996  Act  also  requires  an  existing 
privately  offiered  fund  that  wishes  to 
become  a  qualified  purchaser  to  obtain 
the  consent  of  certain  beneficial  owners 


of  its  securities  and  certain  other 
persons  (the  "Consent  Provision")." 

B.  Amendments  to  Section  3(c)(1) 

To  prevent  circumvention  of  the  100- 
investor  limit,  section  3(c)(1)(A)  (the 
"Look-Through  Provision")  requires,  in 
some  instances,  that  a  fimd  seeking  to 
rely  on  section  3(c)(1)  "look  throu^" 
certain  companies  (e.g..  corporations, 
partnerships  and  other  investors  that  are 
not  natural  persons]  that  hold  its  voting 
securities  and  coimt  the  company's 
security  holders  as  beneficial  owners  of 
the  fund's  securities.'*  Prior  to  the  1996 
Act,'"'  the  Look-Through  Provision 
applied  (i)  if  a  company  owned  10%  or 
more  of  a  Section  3(c)(1)  Ftmd's  voting 
securities  ("First  10%  Test")  and  (ii) 
more  than  10%  of  the  company's  total 
assets  consisted  of  securities  of  Section 
3(c)(1)  Funds  generally  ("Second  10% 
Test").'* 

The  1996  Act's  amendments  to 
section  3(c)(1)  were  designed,  in  part,  to 
simplify  the  way  in  which  the  number 
of  investors  in  a  fimd  is  calculated  for 
purposes  of  the  100-investor  limit.  The 
amended  Look-Through  Provision  does 
not  apply  to  an  investor  that  is  an 
operating  company.  In  other  words,  a 
Section  3(c)(1)  Fund  must  only  look 
through  an  investor  to  count  its 
shareholders  if  the  investor  is  an 
investment  company  or  a  privately 
offered  fund."  In  addition,  the  Second 


^  A  Family  Company  is  a  company  "that  is  owned 
directly  or  indirectly  by  or  for  2  or  more  natural 
persons  who  are  related  as  siblings  or  spouse 
(including  former  spouses),  or  direct  lineal 
descendants  by  birtb  or  adoption,  spouses  of  such 
persons,  the  estates  of  such  persons,  or  foundations, 
charitable  organizations,  or  trusts  established  by  or 
for  the  benefit  of  such  persons  *  *  *  '"Section 
2(aK5lXA)(ii)  of  the  Act  [15  U.S.C  80a- 
2(aX5lXA)(u)]. 

•  A  trust  may  be  a  qualified  purchaser  if  (i)  it  was 
not  {armed  for  the  specific  purpose  of  acquiring  the 
securities  offwed.  and  (ii)  the  trustee  or  other 
pacson  authorized  to  make  decisions  with  respect 
to  the  trust,  and  each  settlor  or  other  person  who 
has  contributed  assets  to  the  trust,  are  qualified 
purchasers.  Section  2(aKSl)(AXiii)  of  the  Act  [15 
U.S.C  80a-2(a)(5lMA)(iii)l. 

*  A  qualified  purchaser  that  meets  the  S2S  million 
threshold  may  act  for  its  own  account  or  for  the 
accounts  of  other  qualified  purchasers.  See  section 
2(aK5l)(A)(iv)  of  the  Act  [15  U.S.C  80a- 
2(aK5l)(AXiv)l. 

'015U.S.C80a-3(c)(7XB). 

'  I  S«:tion  3(c)(7)(B)(i)a)  of  the  Act  lis  U.S.C 
80»-3(c)(7)(B)(i)n)l. 

>3  See  S.  Rep.  No.  293. 104th  Cong.,  2d  Sess.  23 
(1996)  (hereiriafter  Senate  Report):  H.R.  Rep.  No. 
622,  104th  Cong.,  2d  Sess.  51  (1996)  (hereinafter 
House  Report).  These  Reports  relate  to  bills  that 
were  eventually  enacted  as  the  1996  Act. 

"Section  3(cM7)(B)(ii)  of  the  Act  (15  U.S.C  80«- 
3(cX7)(BXU)l. 

■«15  U.S.C  80a-3  note. 


"  Section  2(a)(5lXa  of  the  Act  |15  U.S.C  80a- 
2(aX5lXC)l. 

'•15  U.S.C  80a-3(cXlXA).  Section  2(a)(42)  of  the 
Investment  Company  Act  (15  U.S.C  80»-2(aX42)l 
defines  a  voting  security  as  any  security  "presently 
entitling  the  owner  or  bolder  thereof  to  vote  for  the 
election  of  a  company. "  See  Thomas  P.  Lemke  and 
Gerald  T.  Lins,  Private  Investment  Companies 
Under  Section  3(c)ll),  44  Bus.  Uw.  401,  41ft-18 
(Feb.  1969)  (discussing  the  types  of  non-voting 
interests  that  have  beea  treated  as  voting  lecarities). 

"The  1996  Act  was  signed  into  law  by  President 
Clinton  on  October  1 1 ,  1996.  The  provisions 
relating  to  privately  ofiered  funds  do  not  become 
effective  until  the  earlier  of  April  9,  1997  or  the  date 
on  which  the  rule  detkiing  the  tenn  investments  is 
published  in  the  Fedwrnl  Cagietar.  For  purposes  of 
convenience,  this  Releeae  assumes  that  the 
amendmenu  to  section  3(cXl)  are  now  effective. 

'•To  illustrate  the  operation  of  the  pre-1996  Act 
Look-Through  Provision,  assume  Company  A  is 
seeking  to  rely  on  section  (3Hc)(l).  H  one  of 
Company  A's  security  holders.  Company  B, 
beneficially  owned  10%  or  more  of  Company  A's 
voting  securities  (the  First  10%  Test),  then  the 
security  holders  of  Company  B  would  have  been 
counted  as  security  holders  of  Company  A.  unless 
no  more  than  10%  of  Company  B's  assets  consisted 
of  securities  of  Section  3(cMl)  Funds  (the  Second 
10%  Test).  The  operation  of  the  pre-1996  Act  Look- 
Through  f^rovision  also  is  relevant  to  determining 
who  is  a  beneficial  owner  of  a  Section  3(c)(1) 
Fund's  securities  for  purposes  of  the  Grandfather 
and  Consent  Provisions.  See  section  ILB.  of  this 
Release. 

■'This  approach  recognizes  that  an  investment  in 
a  Section  3(cXl)  Fxmd  by  a  company  that  is  not 
itself  an  investment  company  generally  does  not 

ComlDued 
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10%  Test  has  been  eliminated.  As  a 
result,  a  Section  3(c)(1)  Fund  must 
count  all  of  the  shareholders  of  an 
investment  company  or  fund  investor 
that  owns  10%  or  more  of  the  Section 
3(c)(1)  Fund's  voting  securities  even  if 
the  investor  does  not  have  more  than 
10%  of  its  assets  invested  in  Section 
3(c)(1)  Funds.»  These  revisions,  while 
generally  narrowing  the  scope  of  the 
Look-Through  Provision,  have  raised 
questions  regarding  the  regulatory  status 
of  existing  Section  3(c)(1)  Funds  that 
have  relied  on  the  Second  10%  Test. 

C.  The  Commission's  Rule  Pmposals 

On  December  26.  1996.  the 
Commission  published  a  release 
proposing  several  rules  under  the 
Investment  Company  Act  to  implement 
the  provisions  of  the  1996  Act  relating 
to  privately  offered  funds  ("Proposing 
Release  ").^'  Proposed  rule  2a51-l 
would  define  the  term  "investments" 
for  purposes  of  the  qualified  purchaser 
definition.  Proposed  rule  2a51-2  would 
define  the  term  "beneficial  owner"  for 
purposes  of  the  GrandfiBther  and 
Consent  Provisions.  Proposed  rule 
2a51-3  would  provide  that  a  company 
could  not  be  a  qualified  purchaser  if  it 
was  formed  for  the  specific  purpose  of 
acquiring  the  securities  of  a  Section 
3(c)(7)  Fund  unless  each  beneficial 
o%vner  of  the  company's  securities  is  a 
qualified  purchaser.  Proposed  rule  3c-7 
would  address  certain  issues  related  to 
a  Grandfathered  Fund  and  an  affiliated 
Section  3(c)(1)  Fund. 

The  Conmiission  also  proposed  two 
other  rules  that  the  1996  Act  directed 
the  Commission  to  adopt.  The  1996  Act 
directed  the  Commission  to  prescribe 
rules  permitting  "knowledgeable 
employees"  of  a  privately  offered  fund 
(or  knowledgeable  employees  of  the 
fund's  affiliates)  to  invest  in  the  fund 
without  causing  the  fund  to  lose  its 
exclusion  from  regulation  under  the 
Investment  Company  Act."  The 


implicate  the  concenu  that  the  LAok-Through 
Provition  was  intended  to  addrew — that  the 
invector  may  be  a  conduit  that  was  created  to 
enaWe  a  Section  3(c)(1)  Fund  to  have  indirectly 
more  than  100  investors.  See  The  Secunties 
Inveitment  Promotion  Act  of  J996  Hearing  on  S. 
1815  before  the  Senate  Comm  on  Banking.  Housing 
and  Urban  Affairs.  104lh  Cong..  2d  Sess.  40  (1995) 
(testimony  of  Arthur  Levitt.  Chairman.  SEC). 

•This  change  reflects  the  view  that  the  private 
nature  of  a  Section  3(cKl )  Fund  may  be  brought 
into  question  when  an  investment  company  has  a 
substantial  investment  in  the  Section  3(c)(i)  Fund 
See.  eg..  Protecting  Investors  Report,  supra  note  2. 
at  106-09.  See  section  III.A.2  of  this  Release  for  a 
discussion  of  when  a  Seaion  3(c)(1)  Fund  should 
determine  whether  an  investor  U  subject  to  the 
amended  Look-Through  Provision. 

"  Profwsing  Release,  lupra  note  4. 

»15  U.S.C  SOa-3  note.  The  purpose  of  this 
prorUioo  appears  to  be  to  allow  privately  offered 
hinds  to  offer  persons  who  participate  in  the  funds' 


Commission  proposed  rule  3c-5  to 
permit  knowledgeable  employees  to 
make  such  investments. 

The  1996  Act  also  directed  the 
Commission  to  prescribe  rules 
implementing  section  3(c)(1)(B)  of  the 
Act."  Section  3(c)(1)(B)  provides  that 
beneficial  ownership  of  securities  of  a 
Section  3(c)(1)  Fund  by  any  person  who 
acquires  the  securities  as  a  result  of  "a 
legal  separation,  divorce,  death,  or  other 
involuntary  event"  will  be  deemed  to  be 
beneficial  ownership  by  the  person  from 
whom  the  transfer  was  made,  pursuant 
to  such  rules  and  regulations  as  the 
Commission  prescribes.^*  The 
Commission  proposed  rule  3c-6  to 
implement  section  3(c)(1)(B)  of  the  Act. 
The  proposed  rule  also  would  address 
similar  transfers  of  securities  issued  by 
Section  3(c)(7)  Funds." 

The  Commission  received  letters  from 
48  commenters  concerning  the 
proposals.  While  commenters  generally 
supported  the  proposed  rules,  many 
suggested  changes  designed  to  simplify 
the  rules,  make  them  more  flexible  or 
resolve  technical  issues.  The 
Commission  is  adopting  the  proposed 
rules  with  several  modifications  that 
reflect,  in  part,  many  of  the  commenters' 
suggestions. 

II.  Rules  Relating  to  SecUon  3(cM7) 
Funds 

A.  Investments  and  Other  ^f otters 

Rule  2a51-l  under  the  Investment 
Company  Act  defines  the  term 
investments  for  purposes  of  determining 
whether  a  prospective  investor  in  a 
Section  3(c)(7)  Fund  ("Prospective 
Qualified  Purchaser")  meets  the  $5 
million/$25  million  thresholds."  Rule 
2a51-l  also  contains  provisions 
designed  to  clarify  how  the  amount  of 
a  Prospective  Qualified  Purchaser's 
investments  should  be  determined. 

1.  Qualified  Institutional  Buyers  as 
Qualified  Purchasers 

Many  commenters  suggested  that  the 
determination  of  qualified  purchaser 


management  the  opportunity  to  invest  In  the  fund 
as  a  benefit  of  employment.  See  House  Hearings. 
supra  note  5.  at  22-23  (testimony  of  Barry  P. 
Barfaash.  Director,  Division  of  Investment 
Management.  SEC). 

"15USC80»-3note. 

"'15USC80a-3(cHlKB). 

»  See  section  3(c)(7)(A)  of  the  Act  |15USC80a- 
3(cN7XA)|  (permitting  certain  transfers  by  qualified 
punihasers). 

••The  1996  Act  provides  that  the  term 
investments  is  to  be  defined  by  Commission  rule. 
15  use  80a-2  note.  Section  2(aX51)(B)  of  the  Act 
115  use  80»-2(a)(5iXB)l  also  gives  the  Commission 
authority  to  prescribe  such  rules  and  regulations 
governing  qualified  purchasers  as  the  Commission 
deiennines  are  necessary  or  appropriate  in  the 
public  intareM  or  for  the  protection  of  investors. 


Status  could  be  made  significantly  easier 
if  qualified  institutional  buyers 
("QIBs").  as  defined  in  rule  144A  under 
the  Seciu-ities  Act  of  1933  ("Securities 
Act"),  were  deemed  to  be  qualified 
purchasers.  Rule  144A  generally  defines 
QIBs  as  certain  institutions  (including 
registered  investment  companies)  that 
ovm  and  invest  on  a  discretionary  basis 
$100  million  of  securities  of  issuers  that 
are  not  affiliated  with  the  institution 
("QIB  Securities");  banks  that  own  and 
invest  on  a  discretionary  basis  $100 
ipillion  of  QIB  Securities  and  that  have 
an  audited  net  worth  of  at  least  $25 
million:  and  certain  registered  dealers." 
The  Commission  believes  that  it  is 
generally  appropriate  to  treat  QIBs  as 
qualified  purchasers  for  purposes  of 
section  3(c)(7)  in  light  of  the  high 
threshold  of  securities  ownership  that 
these  institutions  must  meet  under  rule 
144A.  a  threshold  much  higher  than  the 
investment  ownership  threshold 
required  for  qualified  purchasers  under 
section  2(a)(51)(A)  of  the  Act. 

Rule  2a51-l  therefore  provides  that, 
with  two  exceptions,  a  QIB  is  deemed 
to  be  a  qualified  purchaser. »  The  first 
exception  relates  to  dealers.  Under  rule 
144A.  a  dealer  (other  than  a  dealer 
acting  for  a  QIB  in  a  riskless  principal 
transaction)  must  own  and  invest  on  a 
discretionary  basis  $10  million  of  QIB 
Securities.^  In  order  to  coordinate  the 
definition  of  QIB  with  the  statutory 
definition  of  qualified  purchaser,  rule 
2a51-l  requires  the  dealer  to  own  and 
invest  on  a  discretionary  basis  $25 
million  of  QIB  Securities.^o 

The  second  exception  relates  to 
employee  benefit  plans.  Rule  144A 
includes  in  its  QIB  definition  certain 
employee  benefit  plans,  as  well  as 
certain  trusts  that  hold  assets  of 
employee  benefit  plans."  A  self- 
directed  employee  benefit  plan  (such  as 
a  "401(k)"  plan)  generally  would  not  be 


"17  CFR  230.144A(a).  In  each  case,  the  QIB  must 
be  acting  for  iu  own  account  or  the  account  of 
another  QIB. 

"Rule  2a51-l(g)(i)  |17  CFR  27a2a51-l(g)(l)|. 
The  QIB  must  be  acting  for  its  own  account,  the 
account  of  another  QIB  or  the  account  of  a  qualified 
purchaser.  A  persons  status  as  a  QIB  would  be 
determined  based  on  QIB  Securities,  not 
investments  as  defined  by  rule  2aSl-l. 

"Rule  144A(a)(l)(ii)  |17  CFR  230.144A(a)(lKii)l. 

"Rule  2a51-l(g)(iHi)  (17  CFR  270.2a51- 
l(gXl )(■)).  A  dealer  that  does  not  own  and  invest  on 
a  discretionary  basis  $25  million  of  QIB  Securities 
could  still  be  a  qualified  purchaser  if  the  dealer 
owns  and  invests  on  a  discretionary  basis  $25 
million  of  investments,  determined  in  accordance 
with  rule  2a51-l. 

"Rule  l44A(a)(l)(i)(D)  (government  employee 
benefit  plans).  (E)  (any  employee  benefit  plan 
within  the  meaning  of  Title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974).  and  (F) 
(trust  funds  whose  participants  are  exclusively 
plans  of  the  types  identified  in  paragraphs  (D)  and 
(E))  117  CFR  230.144A(aKlKi)(D).(E).  and  (F)|. 
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considered  to  be  a  qualified  purchaser 
for  purposes  of  rule  2a51-l;  rather,  an 
employee  could  invest  in  a  Section 
3(c)(7)  Fund  through  a  self-directed  plan 
only  if  the  employee  is  a  qualified 
purchaser.'^  This  provision  therefore  is 
not  available  to  a  self-directed  plan.^^ 

2.  Definition  of  Investments 

Rule  2a51-l.  as  proposed,  would  have 
defined  investments  broadly  to  include 
securities  (other  than  controlling 
interests  in  certain  issuers),  and  real 
estate,  fut\u«s  contracts,  physical 
commodities,  and  cash  and  cash 
equivalents  held  for  investment 
purposes.  The  Commission  believes  that 
this  approach  is  consistent  with  the 
legislative  history  of  the  1996  Act, 
which  suggests  that  Congress  expected 
that  the  definition  of  investments  would 
be  broader  than  securities,  but  that  not 
every  asset  be  treated  as  an 
investment.^  Rather,  the  legislative 
history  suggests  that  the  asset  should  be 
held  for  investment  purposes  and  that 
the  nature  of  the  asset  should  indicate 
that  its  holder  has  the  investment 
experience  and  sophistication  necessary 
to  evaluate  the  risks  of  investing  in 
unregulated  investment  pools.'* 

Commenters  generally  supported  the 
approach  of  the  proposal,  although 
many  commenters  suggested  alternative 
approaches  to  addressing  particular 
issues.  The  Commission  is  adopting  the 
definition  of  investments  substantially 
as  proposed,  with  modifications  made 
in  view  of  the  commenters'  suggestions, 
as  discussed  below. 

a.  Securities 

Rule  2a51-l(b)(l)  includes  securities 
within  the  definition  of  investments.^ 
This  approach  should  result  in  a  broad 


"  See  infra  section  n.A.8  of  this  Release 
(discussing  the  circumstances  under  which  peiuion 
and  retirement  plans  can  be  treated  as  qualified 
purchasers). 

"Rule  2a51-l(g)(l)(ii)  Il7  CFR  270.2a51- 
l(g)(l)(ii)]  provides  that  a  plan  will  not  be  deemed 
to  be  acting  for  its  own  account  if  investment 
decisions  with  respect  to  the  plan  ate  made  by  the 
beneficiaries  of  the  plan.  In  other  words,  the 
investment  decision  must  be  made  by  a  qualified 
purt:haseT. 

'^  See  Proposing  Release,  supra  note  4.  at  nn.29- 
31  and  accompanying  text. 

"  Id.  The  legislative  history  was  confined  to 
addressing  new  section  3(c)(7),  and  should  not  be 
viewed  as  suggesting  how  issues  of  investor 
aophistication  should  be  analyzed  in  other  contexts 
under  the  federal  securities  laws.  Although  Section 
3(c)(7)  Funds  are  not  subject  to  regulation  under  the 
Investment  Company  Act.  these  Funds  and  persons 
who  sell  their  securities  are  subject  to  the  antifraud. 
civil  liability,  and  other  applicable  provisions  of  the 
federal  securities  laws.  Persons  who  sell  the 
securities  issued  by  Section  3(c)(7)  Funds  should 
also  consider  the  applicability  of  the  broker -dealer 
registration  provisions  of  the  Securities  Exchange 
Act  of  1934  ll5  use  78a-7ajj)  ("Exchange  Act"). 

J*  17  CFR  270.2a51-l(b)(l). 


range  of  assets  being  treated  as 
investments  for  purposes  of  the 
qualified  purchaser  definition.  Many 
investment  opportunities,  such  as 
limited  partnerships  and  limited 
liability  companies,  are  offered  in  the 
form  of  securities.  37 

Under  the  rule,  securities  that 
constitute  a  "control  interest"  in  an 
issuer  generally  do  not  come  within  the 
definition  of  investments.^  Limiting  the 
definition  in  this  manner  is  designed  to 
exclude,  among  other  things,  controlling 
ownership  interests  in  family-owned 
and  other  closely-held  businesses. 
These  holdings  may  not  demonstrate  the 
degree  of  financial  sophistication 
necessary  to  invest  in  unregulated 
investment  pools. 

The  Commission  proposed  certain 
exceptions  from  the  control  interest 
exclusion.  The  Commission  is- 
broadening  these  exceptions  in  certain 
respects,  in  li^t  of  the  suggestions  of 
commenters  as  discussed  below. 

Investment  Vehicles.  The  rule  permits 
control  interests  in  "investment 
vehicles"  excluded  or  exempted  from 
the  definition  of  investment  company 
by  sections  3(c)(1)  through  3(c)(9)  of  the 
Act  or  rule  3a-6  or  3a-7  under  the  Act 
to  be  treated  as  investments.^'  Sections 
3(c)(1)  through  3(c)(9)  and  rules  3a-6 
and  3a-7  except  from  the  definition  of 
investment  company,  in  addition  to 
privately  offered  funds,  certain  types  of 
issuers  that  engage  in  significant 
investment-related  activities  [i.e., 
brokers  and  other  financial 
intermediaries,  banks,  insurance 
companies,  finance  companies,  and 
certain  structured  finance  vehicles).'*" 
A  control  interest  in  these  types  of 
companies  generally  suggests  a 
significant  degree  of  investment 
experience.  In  a  change  from  the 
proposal,  the  rule  also  specifies  that  a 
control  interest  in  a  commodity  pool 


"See section  2(a)(1)  of  tha  Securities  Act  |15  USC 
77b(a)(l)|. 

X  The  rule  excludes  from  the  definition  of 
investments  securities  of  an  issuer  that  "controls,  is 
controlled  by,  or  is  under  common  control  with,  the 
person  that  owns  the  securities."  The  term 
"control"  is  defined  in  section  2(a)(9)  of  the  Act  |1S 
USC  80a-2(a)(9))  as  "the  power  to  exercise  a 
controlling  influence  over  the  management  or 
policies  of  a  company,  unless  such  power  is  solely 
the  result  of  an  official  position  with  such 
company."  Section  2(a)(9)  also  provides  that  a 
person  who  owns  beneficially,  "either  directly  or 
through  one  or  more  controlled  companies,  more 
than  25  per  centum  of  the  voting  securities  of  a 
company  shall  be  presumed  to  control  such 
company."  Id. 

»Rule  2a51-l(a)(3)  [17  CFR  270.2a51-l(aM3)l 
(defining  the  term  "investment  vehicle"). 

« 15  USC  80e-3(cKl)  through  (9):  17  CFR  270.3a- 
6  (exemption  for  foreign  banks  and  insurance 
companies)  and  .38-7  (exemption  for  certain 
structured  finance  vehicles). 


may  be  treated  as  an  investment.*'  As  in 
the  case  of  a  control  interest  in  an 
investment  company,  a  control  interest 
in  a  commodity  pool  may  suggest  a 
significant  degree  of  investment 
experience  on  the  part  of  the 
Prospective  Qualified  Purchaser. 
Public  Companies.  The  rule,  as 
proposed,  would  have  included  in  the 
deELoition  of  investments  a  control 
interest  in  a  "listed"  company  that  is 
not  a  majority-owned  subsidiary  of  the 
Prospective  Qualified  Purchaser.  A 
listed  company  would  have  been 
defined  as  a  company  whose  equity 
securities  are  listed  on  a  national 
securities  exchange,  traded  on  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  System 
(NASDAQ),  or  listed  on  a  designated 
of&hore  securities  market.  Commenters 
generally  supported  treating  control 
interests  in  listed  companies  as 
investments,  but  suggested  that  the 
category  should  be  broadened  to  include 
control  interests  (including  majority 
ownership  interests)  in  any  public 
company. 

The  Commission  agrees,  and  has 
revised  the  rule  to  include  in  the 
definition  of  investments  a  control 
interest  in  a  company  that  files  periodic 
reports  in  accordance  with  the 
Securities  Exchange  Act  of  1934.*^  The 
Commission  has  concluded  that  a 
person  that  holds  a  control  interest  in  a 
reporting  company  is  likely  to  have 
significant  experience  in  financial 
matters  and  investments.  The  fact  that 
the  control  interest  is  a  majority  interest 
should  not  affect  this  analysis.  As 
proposed,  a  control  interest  in  an  issuer 
whose  securities  are  listed  on  a 
designated  offshore  securities  market  (as 
defined  by  Regulation  S  under  the 
Secuirities  Act)  also  may  be  treated  as  an 
investment.** 

Large  Private  Companies.  Many 
commenters  suggested  that  a  control 
interest  in  a  large  private  operating 
company  should  be  treated  as  an 
investment.  These  commenters  asserted 
that  the  very  size  of  such  a  company 
suggests  that  a  person  who  controls  it  is 
sophisticated  and  has  significant 
financial  acimien.**  The  commenters 


«' Rule  2a51-l  (a)(3). 

«Rule  2a51-l(bKlKin  |17CFR  270.2a51- 
l(b)(lKii)l.  A  control  interest  in  an  issuer  may  be 
treated  as  an  investment  if  the  issuer  files  reports 
pursuant  to  section  1 3  or  lS(d)  of  the  Exchange  Act 
|15USC78mand7»o(d)]. 

«Rule2a51-l(a)(7Ki>)  I17CFR  270.2a51- 
l(aM7)(iJ));  17  CFR  230.901  through  .904. 

**ConuDenter«  did  not  agree,  however,  on  how  to 
identify  such  a  company.  Several  commenters 
suggested  that  the  definition  be  based  on  the 
company's  shareholders'  equity  (e.g..  $25  million  or 
$50  million).  Othw  commenters  suggested  that  the 

Contiouad 
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also  pointed  out  that  sophisticated 
investors,  such  as  venture  capital 
investors,  often  hold  control  interests  in 
private  companies,  and  that  not  treating 
these  holdings  as  investments  could 
result  in  these  investors  not  being 
treated  as  quahfied  purchasers. 

Under  the  rule  as  adopted,  a  control 
interest  in  a  company  that  has 
shareholders'  equity  of  $50  million  or 
more  may  be  treated  as  an  investment.** 
The  Commission  believes  that  this 
change  should  respond  to  the  concerns 
of  the  commenters  in  a  manner 
consistent  with  the  legislative  history 
indicating  Congress"  view  that  control 
interests  in  family-owned  and  other 
small  businesses  may  not  evidence 
investment  sophistication. 

b.  Real  Estate 

Rule  2a5 1-1  (b)(2)  includes  real  estate 
held  for  investment  purposes  within  the 
definition  of  investments.**  Most 
commenters  strongly  supported  treating 
real  estate  as  an  investment. 

Consistent  with  the  examples 
provided  by  the  legislative  history  of  the 
1996  Act.  real  estate  is  not  considered 
to  be  held  for  investment  purposes  if  the 
real  estate  is  used  by  the  Prospective 
Qualified  Purchaser  or  a  member  of  the 
Prospective  Qualified  Purchaser's 
family  ('Related  Person")  for  personal 
purposes  (e.g..  as  a  personal 
residence).*''  The  term  "personal 
purposes"  is  derived  from  the  Internal 
Revenue  Code  provision  that  addresses 
circumstances  under  which  a  taxpayer 
is  allowed  deductions  with  respect  to 
certain  "dwelling  units."**  Thus, 
residential  property  may  be  treated  as 

definition  be  based  on  the  companv's  revenues. 
assets  or  going  concern  value.  Stillother 
commenters  suggested  that  a  control  interest  should 
be  included  if  its  value  was  in  excess  of  a  specified 
dCMmnt. 

■"Rule  2aSl-l(bKlKiii)  (17  CTH  270.2a51- 
l(b)(lKiii)l.  The  company  must  have  had  $50 
million  of  shareholders'  equity  on  its  most  recent 
financial  sutemenu  (whether  annual  or  quarterly). 

"17  CFR  270.2a51-l(b)(2). 

«'Rule2a51-l(c)(l)(l7C3Tl270.2a51-l(cMl)| 
Rule  2a5l-i(a)(8)  |17  CFR  270.2a51-l(a)(e)l  define* 
"related  person  "  as  a  sibling,  spouse  or  brmer 
spouse  of  the  prospective  qualified  purchaser,  or  a 
direct  lineal  descendant  or  ancestor  by  birth  or 
adoption  of  the  Prospective  Qualified  Purchaser,  or 
a  spouse  of  the  descendant  or  ancestor. 

« Internal  Revenue  Code  ("IRC")  section  280A(d) 
126  use  280A(d)|.  Rule  2a51-l(c)  (17  CFR 
270.2a5l-i(c)l  treats  residential  real  estate  as  an 
investment  if  it  is  not  treated  as  a  dwelling  unit 
used  as  a  residence  in  determining  whether 
deductions  for  depreciation  and  other  items  are 
allowable  under  the  IRC.  Section  280A  provides, 
among  other  things,  that  a  taxpayer  uses  a  dwelling 
unit  during  the  taxable  year  as  a  residence  if  he  or 
she  uses  such  unit  for  personal  purposes  for  a 
number  of  days  that  exceeds  the  greater  of  14  days 
orlO  percent  of  the  number  of  days  during  which 
tba  unit  is  rented  at  a  fair  market  value. 


an  investment  if  it  is  not  treated  as  a 
residence  for  tax  purposes.  Many 
commenters  agreed  that  the  reference  to 
the  Internal  Revenue  Qide  provisions  is 
appropriate  because  it  would  allow  a 
Prospective  Qualified  Purchaser  to 
determine  whether  residential  real 
estate  is  an  investment  based  on  the 
same  provisions  he  or  she  would  apply 
in  determining  whether  certain 
expenses  related  to  the  property  are 
deductible  for  purposes  of  his  or  her  tax 
returns. 

Property  owned  by  a  Prospective 
Qualified  Purchaser  that  has  been  used 
by  the  Prospective  Qualified  Purchaser 
or  a  Related  Person  as  a  place  of 
business  or  in  connection  with  the 
conduct  of  a  trade  or  business 
("Business-Related  Property")  also  is 
not  considered  to  be  held  for  investment 
purposes,**  While  Business-Related 
Property  may  have  been  acquired  with 
an  investment  goal  in  mind,  these 
holdings  may  not  be  indicative  of 
extensive  experience  in  the  financial  or 
real  estate  markets  and  may  have  been 
acquired  for  reasons  other  than  the 
potential  investment  merits  of  the 
property.* 

c.  Commodity  Interests.  Commodities 
and  Financial  Contracts 

Rule  2a51-l(b)(3)  includes  contracts 
for  the  purchase  or  sale  of  a  commodity 
for  future  delivery  ("Commodity 
Interests")  held  for  investment  purposes 
within  the  definition  of  investments.^' 
Most  commenters  agreed  that 
Commodity  Interests  should  be  treated 
as  investments. 

The  rule  also  includes  in  the 
definition  of  investments  commodities 
that  are  held  in  physical  form  and  for 
investment  purposes.'^  This  provision 


•"RuleZa51-l(c)(l). 

"Real  properly  held  by  a  Prospective  Qualified 
Purchaser  primarily  engaged  in  the  real  esUte 
investment  and  development  business  as  part  of 
that  business  may  be  treated  as  an  investment.  Id. 

"  17  CFR  270.2a51-l(b)(3).  Paragraph  (a)(1)  of 
rule  2a51-i  |17  CFR  270.2a5l-i(a)(l)]  defines 
Commodity  Interests  to  mean  commodity  futures 
contracts,  options  on  commodity  futures  contracts, 
and  options  on  physical  conunodities  traded  on  or 
subject  to  the  rules  of  (a)  any  contract  market 
designated  for  trading  such  transactions  under  the 
Commodity  Exchange  Act  (the  "CEA")  |7  USC  ij 
and  the  rules  thereunder:  or  (b)  any  board  of  trade 
or  exchange  outside  the  United  States,  as 
contemplated  in  Part  30  of  the  rules  under  the  CEA. 
17  CFR  30.1  through  30.11.  Commodity  Interests 
held  as  part  of  a  business  by  a  Prospective  Qualified 
Purchaser  that  is  primarily  engaged  in  the  business 
of  investing  or  trading  in  Commodity  Interests  may 
be  treated  as  investments.  Rule  2a5l-l(cM2)  (17 
CFR  270.2a51-l(c)(2)|. 

" Rule  2a51-l (b)(4)  (l 7  CFR  270.2a51-l(b)(4)I. 
Physical  commodities,  for  purposes  of  the  rule,  are 
defined  as  any  commodity  with  respect  to  which  a 
Commodity  Interest  is  traded  on  a  domestic  or 
foreign  commodities  exchange.  Rule  2a51-l(a)(5) 
|17CFR270.2«51-I(a)(5)|. 


recognizes  that  many  investors  hold 
gold,  silver  or  other  commodities  as  part 
of  their  investment  portfolios.  While 
some  commenters  suggested  that  the 
definition  include  any  commodity, 
other  commenters  stated  that  the  rule's 
definition  would  include  most 
commodities  held  as  investments. 

The  rule  has  been  revised  from  the 
proposal  to  include  "swaps'"  and  similar 
financial  contracts  in  the  definition  of 
investments.'*  The  Commission  agrees 
with  the  commenters  that,  because  these 
instruments  often  are  used  in 
connection  with  investments,  it  is 
appropriate  to  treat  them  as 
investments.'* 

d.  Cash  and  Cash  Equivalents 

Rule  2a51-l (b)(7)  includes  cash  and 
cash  equivalents  held  for  investment 
purposes  ("Cash")  in  the  definition  of 
investments."  Most  commenters  agreed 
that  treating  Cash  as  an  investment  was 
appropriate  because  many  investors  are 
likely  at  any  given  time  to  have  a 
component  of  their  investment  portfolio 
in  Cash.**  In  response  to  a  request  for 
comment  in  the  Proposing  Release 
whether  the  "investment  purposes"  test 
for  Cash  needed  further  elaboration, 
many  commenters  responded  that  the 


"Rule  2a5l-l(b)(5)  (17  CFR  270.2a51-l(b)(5)l 
includes  in  the  definition  of  investments  "financial 
contracts"  as  defined  by  section  3(c)(2)  of  the  Act 
(15  USC  80a-3(<:)(2)l.  This  definition  was  added  to 
section  3(c)(2)  by  the  1996  Act  in  order  to  expand 
the  exclusion  from  the  definition  of  investment 
company  applicable  to  securities  brokers  to  include 
certain  other  market  intermediaries  (e.^..  "swap" 
dealers).  Section  3(c)(2)  provides,  in  pertinent  pan. 

that  a  financial  contract  is  any  arrangement  that 

(I)  takes  the  form  of  an  individually  negotiated 
contract,  agreement,  or  option  to  buy,  sell,  lend, 
swap,  or  repurchase,  or  other  similar  individually 
negotiated  transaction  commonly  entered  into  by 
participants  in  the  financial  markets: 

(D)  is  in  respect  of  securities,  commodities, 
currencies,  interest  or  other  rates,  other  measures  of 
value,  or  any  other  financial  or  economic  interest 
similar  in  purpose  or  function  to  any  of  the 
foregoing:  and 

(HI)  is  entered  into  in  response  to  a  request  from 
a  counter  party  for  a  quotation,  or  is  otherwise 
entered  into  and  structured  t  j  accommodate  the 
objectives  of  the  counter  party  to  such  arrangement. 

Some  "financial  contracts"  are  also  securities. 
and  thus  investments  under  rule  2a51-l(b)(l).  See 
In  re  BT  Securities  Corp.,  Exchange  Act  Release  No. 
35136  (Dec.  22.  1994). 

*"As  with  other  investments,  a  financial  contract 
can  be  valued  at  its  fair  market  value  or  cost.  See 
section  n.A.3.a  of  this  Release.  The  rule  does  not 
permit  a  financial  contract  to  be  valued  at  its 
notional  amount  (e.g.,  the  principal  amount  upon 
which  the  interest  payments  in  a  swap  transaction 
are  based). 

"  17  CFR  270.2a51-l(b)(7). 
••For  example,  an  investor  may  have  a  significant 
amount  of  Cash  as  a  result  of  a  recent  sale  of  an 
investment  or  because  market  conditions  resulted 
in  the  investor  taking  a  "defensive"  position.  Cash 
also  may  be  integral  to  certain  sophisticated 
investnient  •trategies  (such  as  hedging). 
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"investment  purposes"  test  was  an 
appropriate  fonnulation. 

"The  rule  clarifies  certain  issues 
related  to  Cash  that  were  addressed  in 
the  Proposing  Release  or  raised  by 
commenters.  The  rule  specifies  that  the 
net  cash  surrender  value  of  an  insurance 
pohcy  may  be  considered  to  be  Cash.'"' 
The  rule  also  specifies  that,  for  purposes 
of  the  rule,  bank  deposits,  certificates  of 
deposit,  bankers  acceptances  and 
similar  bank  instruments  may  be  treated 
as  Cash.** 

The  rule  also  provides  that  a 
Prospective  Qualified  Purchaser  that  is 
a  privately  offered  fund  or  a  commodity 
pool  may  treat  as  investments  unfunded 
capital  commitments  (i.e.,  firm 
agreements  by  investors  to  provide  these 
Prospective  Qualified  Purchasers  with 
cash  upon  request)."  Several 
commenters  noted  that  privately  offered 
funds  often  do  not  require  their 
investors  to  provide  the  moneys  the 
investors  have  committed  to  invest  in 
the  fund  until  investment  opportunities 
become  available  to  the  fund.  The  fund 
therefore  has  access  to  cash  that  will  be 
used  for  investment  purposes,  through 
commitments  that  reflect  investors' 
assessment  of  the  fund  sponsor's 
investment  expertise.  The  Commission 
thus  considers  it  appropriate  to  treat 
these  capital  commitments  in  a  manner 
similar  to  Cash. 

e.  Other  Types  of  Investments 

The  Commission  requested  comment 
whether  certain  assets  (such  as  jewelry, 
artwork,  antiques  and  other  collectibles) 
that  may  be  held  by  some  for  investment 
purposes  should  be  treated  as 
investments.  While  several  commenters 
suggested  that  such  assets  should  be 
included  in  the  definition  of 
investments,  others  agreed  that  they 
should  be  excluded  because  these 
holdings  do  not  necessarily  suggest  any 
experience  in  the  financial  markets  or 
investing  in  unregulated  investment 
pools.*"  The  Commission  agrees  with 


"  Rule  2a5l-l(b)(7).  See  also  Proposing  Release, 
supra  note  4,  at  n.48. 

"Rule  2a51-l(b)(7).  One  commenter  suggested 
that  the  rule  be  specific  on  this  pMint  because 
certain  bank  instruments  with  longer  maturities 
might  not  be  considered  to  be  either  cash 
equivalents  or  securities.  The  rule  does  not  specify 
that  securities  of  a  money  market  fund  are  Cash 
liecause  they  are  securities  and  would  be 
investments  under  rule  2a51-l(bMl). 

"Rule  2a51-l(b)(6)  (17  CFR  270.2a51-l(b)(6)]. 

'"See  also  American  Bar  Association,  Section  of 
Business  Law.  Committee  on  Federal  Regulation  of 
Securities,  Task  Force  on  Hedge  Funds,  Report  on 
Section  3(c)(1)  of  the  Investment  Company  Act  of 
1940  and  Proposals  to  Create  an  Exception  for 
Qualified  Purchasers,  51  Bus.  Law.  773,  778  (Dec. 
5, 1995)  (hereinafter  Hedge  Funds  Task  Force 
RefXjrt)  (suggesting  that  automobiles,  jewelry  and 
art  be  excluded  from  investments  for  purposes  of 
measuring  financial  sophisticatioa). 


this  analysis  and  the  rule  therefore  does 
not  include  such  assets  in  the  definition 
of  investments. 

3.  Determining  the  Amount  of 
Investments 

Rule  2a51-l  permits  the  amount  of  a 
Prospective  Qualified  Purchaser's 
investments  to  be  based  either  on  the 
market  value  of  the  investments  or  on 
their  cost.  In  either  case,  the  rule 
requires  indebtedness  incurred  to 
acquire  investments  to  be  deducted 
from  the  amoimt  of  investments  owned 
as  discussed  below. 

a.  Value  of  Investments 

Rule  2a51-l(d)  specifies  that  the 
value  of  an  investment  may  be  either  its 
market  value  on  the  most  recent 
practicable  date  or  its  cost.**  Most 
commenters  supported  this  approach. 
The  rule  as  adopted  has  been 
reformulated  to  state  that  the  value  of  an 
investment  may  be  either  its  cost  or 
"fair  market  value"  on  the  most  recent 
practicable  date.  This  change  is 
designed  to  clarify  that,  in  the  absence 
of  a  recent  market  value,  an 
investment's  value  could  be  determined 
by  an  appraisal  by  an  independent  third 
party." 

The  rule  does  not  specify  which 
valuation  methodology  should  be  used 
in  a  particular  circumstance.  A  Section 
3(c)(7)  Fund  could  allow  Prospective 
Qualified  Purchasers  to  provide  the 
amount  of  their  investments  based  on 
either  methodology,  since  either 
methodology  is  an  appropriate  way  to 
measure  a  Prospective  Qualified 
Purchaser's  investment  experience. 

b.  E)eductions  from  Amount  of 
Investments 

i.  Certain  Indebtedness 

The  rule,  as  proposed,  would  have 
required  the  deduction  frt>m  the  amount 
of  a  Prospective  Quahfied  Purchaser's 
investments  (i)  of  any  indebtedness 
incurred  to  acquire  the  investments  and 
(ii)  of  certain  mortgage-related 
indebtedness  incurred  during  the 
preceding  12  months  ("Mortgage 
Deduction").  These  provisions, 
(collectively,  the  "Indebtedness 
Deduction  Provision")  reflected  the 
Commission's  behef  that,  in  establishing 
the  $5  million/$25  million  investment 
thresholds.  Congress  intended  that 
quahfied  purchasers  generally  be 
limited  to  persons  who  own  a  specified 
amoimt  of  investments.  This  intention 


would  appear  to  be  inconsistent  with 
permitting  a  Prospective  Qualified 
Purchaser  to  accumulate  the  requisite 
amount  of  investments  through 
borrowing  or  similar  means.  • 

Most  commenters  objected  to  the 
Indebtedness  Deduction  Provision  as 
unnecessary  and  inconsistent  with 
Congress's  intent  Some  commenters, 
however,  believed  that  the  provision 
was  appropriate  and  consistent  with  the 
poUcies  underlying  section  3(c)(7). 
Many  commenters,  whether  opposing  or 
supporting  the  provision,  suggested  that 
it  be  revised  in  certain  respects  to  make 
it  easier  to  apply. 

After  considering  all  of  the  comments 
received  and  the  1996  Act's  legislative 
history,  the  Commission  continues  to 
believe  that  the  Indebtedness  Deduction 
Provision  appropriately  implements 
Congress's  intent  The  Commission  is 
therefore  adopting  this  provision 
substantially  as  proposed  with  one 
change  designed  to  simplify  its 
appUcation.  The  rule,  as  adopted,  does 
not  include  the  Mortgage  Deduction. 
This  deduction  was  designed  to 
preclude  a  personal  residence  or  a  . 
vacation  home  from,  in  effect,  being 
converted  into  Cash  or  another  type  of 
investment  for  purposes  of  meeting  the 
$5  million  threshold.  Some  commenters 
suggested  that  this  provision  was  overly 
complex  and  would  be  difficult  to 
administer.  Other  commenters 
suggested  generally  that  the 
Indebtedness  Deduction  Provision,  if 
included  in  the  rule,  be  limited  to 
indebtedness  incurred  to  acquire 
investments.  These  commenters  noted 
that  indebtedness  secured  by  a  mortgage 
could  be  incurred  for  various  reasons 
other  than  to  acquire  investments  and 
that  the  provision  was  therefore 
overbroad. 

Upon  reflection,  the  Commission  has 
concluded  that  the  Mortgage  Deduction 
is  unnecessary.  As  discussed  above,  the 
rule  requires  that  indebtedness  incurred 
to  acquire  an  investment  be  deducted.*' 
If  a  mortgage  loan  (or  any  other  type  of 
loan)  is  incurred  to  acquire,  or  for  the 
purpose  of  acquiring,  an  investment,  the 
outstanding  amount  of  such  loan  would 
have  to  be  deducted.** 

Consistent  with  these  changes  to  the 
Indebtedness  Deduction  Provision,  the 
rule's  provision  with  respect  to 
indebtedness  deductions  by  Family 
Companies  has  been  significantly 
simplified.  Certain  proposed  deductions 
relating  to  indebtedness  incurred  by  a 


»'  17  CFR  270.2a51-l(d).  In  the  case  of  a  security, 
market  value  could  be  determined  in  the  manner 
described  in  rule  17a-7(b)  under  the  Investment 
Company  Act  (17  CFR  27ai7a-7(b)l. 

"  See  Proposing  Release,  supin  note  4.  at  n.53. 


"Rule  2a51-l(e)  (17  CFR  270.2«51-l(e)i. 

''It  also  should  be  noted  that  Cash  held  for 
investment  purjxjses  is  an  investment.  Therefore,  if 
the  cash  proceeds  of  a  loan  are  treated  as  an 
investment,  the  outstanding  amount  of  the  loan' 
must  be  deducted. 
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Family  Company  or  its  owners  are  not 
required  by  the  adopted  rule."  The  rule. 
as  adopted,  requires  a  Family  Company 
to  deduct  the  amount  of  any  outstanding 
indebtedness  incurred  by  the  Family 
Company  or  any  of  the  Family 
Company's  owners  to  acquire  the 
investments  held  by  the  Family 
ComjMiny.** 

ii.  Other  Payments 

The  rule,  as  proposed,  would  have 
required  a  Prospective  Qualified 
Purchaser  who  is  a  natural  person  to 
deduct  certain  payments  that  he  or  she 
received  during  the  preceding  12 
months  relating  to,  among  other  things, 
lawsuits,  insurance  policies,  divorce 
and  separation  agreements,  and  gifts 
and  bequests.  This  provision  ("Other 
Payments  Provision")  was  designed  to 
assure  that  Prospective  Qualified 
Purchasers  who  are  natural  persons 
would  be  required  to  deduct  from  the 
amount  of  their  investments  certain 
amounts  received  during  the  preceding 
12  months  that  could  inflate  the  amount 
of  their  investments  (particularly  Cash) 
without  reflecting  any  investment 
experience. 

As  with  the  Indebtedness  Deduction 
Provision,  most  commenters  objected  to 
the  Other  Payments  Provision  as  overly 
complex  and  potentially  difficult  to 
administer.  One  commenter.  however, 
believed  that  the  Other  Payments 
Provision  was  consistent  with  the 
policies  underlying  section  3(c)(7)  and 
suggested  that  the  Commission  consider 
additional  deductions  (such  as  the 
proceeds  from  the  sale  of  a  family- 
owned  business). 

After  considering  the  comments 
received,  the  Commission  has 
determined  not  to  adopt  the  Other 
Payments  Provision  at  this  time. 
Similarly,  the  provision  that  would  have 
required  Other  Payments  received  by 
owners  of  a  Family  Company  to  be 
deducted  by  the  Family  Comjjany  is  not 
being  adopted.  At  this  time,  the  burdens 
that  might  be  associated  with  the  Other 
Payments  Provision  appear  to  outweigh 


**  Under  th«  proposed  rule,  a  Family  Company 
also  would  have  been  required  lo  deduct  (i)  ihe 
amount  of  any  real  estate  loans  that  any  owner  of 
the  Family  Company  would  have  had  to  deduct  if 
the  owner  were  the  Prospective  Qualified 
Purchaser:  (ii)  the  amount  of  any  indebtedness 
incurred  by  the  Family  Company  during  the 
preceding  12  months  to  the  extent  that  the  principal 
amount  of  the  indebtedness  exceeded  Ihe  fair 
market  value  of  any  assets  of  the  Family  Company 
other  than  investments;  and  (iii)  the  amount  of  any 
indebtedness  incurred  during  the  preceding  12 
months  by  an  owner  of  the  Family  Company  or  by 
a  related  person  of  an  owner  of  the  Family 
Company  and  guaranteed  by  the  Family  Company. 
See  Proposing  Release,  supro  note  4.  at  nn.5»-6i 
and  accompanying  text. 

••Rule  2aSl-l(f)  jirCFR  270.2a51-l(ni. 


its  benefits  to  investors.  The 
Commission  may  revisit  this  issue  in  the 
future  if  experience  with  section  3(c)(7) 
suggests  that  a  provision  similar  to  the 
Other  Payments  Provision  is  necessary 
or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors. 

4.  Jointly  Held  Investments 

The  rule  provides  that,  in  determining 
whether  a  natural  person  is  a  qualified 
purchaser,  the  person  may  include  in 
the  amount  of  his  or  her  investments 
any  investments  held  jointly  with  the 
person's  spouse  ("Joint  Investments").*' 
Thus,  a  person  who  owns  $3  miUion  of 
investments  individually  and  $2  million 
of  Joint  Investments  would  be  a 
qualified  purchaser.  The  spouse  also 
would  be  a  qualified  purchaser  if  he  or 
she  owned,  individually,  an  additional 
$3  million  of  investments. 

A  spouse  who  is  not  a  qualified 
purchaser  can  hold  a  joint  interest  in  a 
Section  3(c)(7)  Fund  with  his  or  her 
qualified  purchaser  spouse.**  The 
Commission  requested  comment 
whether  spouses  who  hold  $5  million  in 
investments  in  the  aggregate  (regardless 
of  whether  the  investments  are  held 
jointly)  should  be  treated  as  qualified 
purchasers  if  they  make  a  joint 
investment  in  a  Section  3(c)(7)  Fund. 
All  the  commenters  that  addressed  this 
issue  agreed  that  permitting  such 
investments  would  be  appropriate.  The 
rule  as  adopted  reflects  this  approach.** 
The  Commission  believes  that  this 
approach  will  simplify  the 
determination  of  whether  spouses 
making  a  joint  investment  are  qualified 
purchasers. 

5.  Investments  Held  by  Certain 
Affiliated  Entities 

The  rule,  as  proposed,  would  have 
permitted  a  parent  company  that  is  a 
Prospective  Qualified  Purchaser  to 
aggregate  investments  it  owns  with 
those  owned  by  its  majority-owned 
subsidiaries,  provided  that  the 
subsidiaries"  investments  were  managed 


under  the  direction  of  the  parent 
company.'"  Most  commenters  agreed 
with  this  approach,  but  suggested  that 
the  provision  should  address  a  broader 
range  of  corporate  and  other  inter* 
company  structures.  Commenters 
suggested,  for  example,  that  when  a 
company  that  is  part  of  a  group  of 
related  companies  is  making  an 
investment  in  a  Section  3(c)(7)  Fund,  it 
is  not  necessary  to  focus  on  which  of 
these  companies  actually  owns  or 
manages  the  investments. 

The  Commission  agrees  with  this 
analysis.  The  rule  as  adopted  permits 
the  investments  of  a  parent  company 
and  its  majority-owned  subsidiaries  to 
be  aggregated,  regardless  of  which 
company  is  the  Prospective  Qualified 
Purchaser." 

6.  Reasonable  Belief 

The  rule,  as  proposed,  would  have 
permitted  a  Section  3(c)(7)  Fund  or  a 
person  acting  on  its  behalf,  when 
determining  whether  a  Prospective 
Qualified  Purchaser  is  a  qualified 
purchaser,  to  rely  upon  audited 
financial  statements,  brokerage  account 
statements  and  other  appropriate 
information  and  certifications  provided 
by  the  Prospective  Qualified  Purchaser 
or  its  representatives,  as  well  as  upon 
pubhcly  available  information  as  of  a 
recent  date.'^  The  rule  would  have 
required  that  reliance  on  this 
information  be  reasonable  and  that  the 
Section  3(c)(7)  Fund  or  its 
representatives,  after  reasonable  inquiry, 
have  no  basis  for  believing  that  the 
information  is  incorrect  in  any  material 
respect. 

Commenters  generally  agreed  that  the 
proposed  rule  was  consistent  with  the 
suggestion  in  the  1996  Act's  legislative 
history  that  the  Commission  use  its 
rulemaking  authority  to  adopt  rules 
with  respect  to  "reasonable  care 
defenses." ''  The  commenters  suggested, 


•'Rule  2a51-l(g)(2)  |17  CFR  270.2a51-l(gH2)|. 
Joint  Investments  also  include  investments  in 
which  the  person  shares  with  his  or  her  spouse  a 
community  properly  or  similar  shared  ownership 
interest.  Id.  In  dietermining  the  amount  of  Joint 
InvestmenU.  the  Proepective  Qualified  Purchaser 
must  deduct  from  the  amount  of  any  Joint 
Investments  any  outstanding  indetjtedness  incurred 
by  the  spouse  to  acquire  the  investments.  Id 

••Section  2(a)(5lXA)(i)  of  the  Act. 

••Rule  2a51-l(g)(2).  Consistent  with  this 
approach,  the  Commission  believes  that,  for 
purposes  of  determining  the  number  of  beneficial 
owners  of  voting  securities  of  a  Section  3(c)(  1 ) 
Fund,  securities  of  the  Section  3(c)(1)  Fund  jointly 
owned  by  both  spouses  should  be  considered  to  be 
owned  by  one  beneficial  owner.  This  approach  is 
a  departure  from  an  earlier  staff  position  on  this 
isaue.  See.  e.g..  Joseph  R  Moss  (Feb.  27.  1964). 


'oThis  approach  is  designed  to  recognize,  for 
example,  holding  company  struaures  necessitated 
by  legal,  tax  or  other  factors  that  may  require  or 
make  advantageous  Ihe  holding  of  investments  in 
separate  corporate  entities.  See.  e.g..  Resale  of 
Restricted  Securities:  Changes  To  Method  of 
E)elermining  Holding  Period  of  Restricted  Securities 
Under  Rules  144  and  145.  Securities  Act  Release 
No.  6862  (Apr.  23.  1990)  |55  FR  17933  (Apr.  30. 
1990)1  (describing  bank  holding  company 
structures). 

"Rule  2a51-l  (g)(3)  1 17  CFR  270.2a51-l(g)(3)I. 
Several  commenters  noted  that  the  rule,  as 
proposed,  would  not  have  extended  to  non- 
corporate structures.  The  rule  as  adopted  refers 
generally  to  "companies"  rather  than 
"corporations." /d. 

"Proposed  rule  2aSl-l(j). 

"The  legislative  history  of  the  1996  Act  indicates 
that  the  Commission  can  use  its  rulemaking 
authority  provided  in  section  2(a)(51)  of  the  Act  (15 
use  80a-2(a)(51))  to  "develop  reasonable  care 
defenses  when  an  issuer  relying  on  the  qualified 
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however,  that  the  rule  should  conform 
to  the  provisions  of  other  Commission 
rules  under  the  Securities  Act  that 
address  transactions  involving  certain 
categories  of  sophisticated  investors, 
such  as  rule  506  of  Regulation  D 
(offerings  to  "accredited  investors"  and 
"sophisticated  investors")  and  rule 
144A  (sales  to  QIBs).'*  These  rules  focus 
on  whether  an  issuer  "reasonably 
believes"  that  a  purchaser  of  securities 
satisfies  certain  criteria  for  investors 
specified  in  the  rules.''  Rule  2a51-l,  as 
adopted,  reflects  this  approach.'* 

The  Commission  requested  comment 
whether  the  rule  should  contain  a  list  of 
the  tyi>es  of  documents  (similar  to  the 
list  included  in  rule  144A)  that  a 
Section  3(c)(7)  Fimd  could  rely  on  in 
determining  whether  a  Prosp)«:tive 
Qualified  Purchaser  was  a  qualified 
purchaser.  Commenters  had  mixed 
reactions  to  this  approach.  Some 
commenters  objected  to  the  inclusion  of 
a  list,  while  others  argued  that  the  types 
of  documents  set  forth  in  rule  144A 
were  not  sufficiently  inclusive. 
Although  the  Commission  understands 
that  the  list  provided  in  rule  144 A  has 
been  useful  in  that  context,  that  list 
reflects  the  type  of  information  that 
usually  is  publicly  available  concerning 
institutional  investors  (the  only  type  of 
investor  that  can  be  a  QIB).  Commenters 
suggested  that  similar  information 
typically  is  not  available  for  individual 
investors.  Because  a  list  similar  to  that 
included  in  rule  144A  would  be  of 
limited  use,  it  is  not  included  in  rule 
2a51-l. 

7.  Retirement  Plans  and  Other  Forms  of 
Holding  Investments 

The  Commission  requested  comment 
whether  there  are  other  structures  for 
holding  ownership  interests  in 
investments  that  ^ould  be  addressed  by 
the  rule.  Many  commenters  requested 
clarification  on  various  issues  related  to 
assets  held  in  individual  retirement 
accounts  ("KAs")  and  employee  benefit 
planSk  The  rule  provides  that  a 
Prospective  Qualified  Purchaser  who  is 
a  natural  person  may  include 
investments  held  in  his  or  her  IRA  or  in 
other  retirement  accounts  (such  as  a 
"401(k)"  plan)  when  the  Prospective 


Qualified  Purchaser  makes  all  of  the 
investment  decisions  for  the  account." 

The  Commission  understands  that 
there  are  other  forms  of  holding 
investments  that  may  raise 
interpretative  issues  concerning 
whether  a  Prospective  Qualified 
Purchaser  "owns"  an  investment."  For 
instance,  when  an  entity  that  holds 
investments  is  the  "alter  ego"  of  a 
Prospective  Qualified  Purchaser  (as  in 
the  case  of  an  entity  that  is  wholly 
owned  by  a  Prospective  Qualified 
Purchaser  who  makes  all  the  decisions 
with  respect  to  such  investments),  it 
would  be  appropriate  to  attribute  the 
investments  held  by  such  entity  to  the 
Prospective  Qualified  Purchaser. 

8.  Pension  and  Retirement  Plans  as 
Qualified  Purchasers 

A  number  of  commenters  raised 
interpretative  questions  concerning  the 
circumstances  under  which  a  pension  or 
other  type  of  employee  benefit  plan  that 
holds  $25  million  of  investments  in  the 
aggregate  could  be  treated  as  a  qualified 
purchaser.  Most  of  these  questions 
concerned  401  (k)  plans  that  allow  an 
employee  to  direct  the  investment  of  his 
or  her  account  balance  (which  may 
consist  of  amounts  contributed  by  the 
employee,  the  employer,  or  both)  to 
specified  investment  alternatives 
available  throu^  the  plan.  Some 
commenters  suggested  that  if  such  a 
plan  holds  $25  million  of  investments 
in  the  aggregate,  participants  in  the  plan 
should  have  an  opportunity  to  invest  in 
a  Section  3(c)(7)  Fund  offered  as  an 
investment  option.  Other  commenters 
argued  that  the  Section  3(c)(7)  Fund 
should  "look  through"  the  401(k)  plan 
to  its  participants  for  purposes  of 
determining  whether  each  investor  in 
the  Fimd  is  a  qualified  purchaser. 

The  latter  approach  reflects  the 
Commission's  interpretation  of  section 
3(c)(7).  The  legislative  history  of  the 
1996  Act  indicates  that  Section  3(c)(7) 
Funds  are  to  be  limited  to  investors  who 
ovra  a  specified  amount  of 
investments."  The  critical  issue. 


purchaser  exception  in  good  faith  sells  securities  to 
apurchaser  that  doe*  not  meet  the  qualified 
puKhaaer  defioitioiv  '  House  Report,  §upm  note  12, 
at  53. 

'•17  CFR  230.144A,  .506. 

w  17  CFR  230.144A(dXl).  .501W. 

T*Rule  2aSi-Kh)  |17  CFR  270.2«51-l(h)| 
provides,  in  relevant  part,  that  the  term  "qoalified 
purchaser"  u  used  in  mOAoa  t(cX7)  of  tli«  Act 
includes  a  person  who  a  Section  3(c)(7^  Fund-or  its 
repretentativa  "raaaonably  believes"  isa  qiiaUft»d 
puichaaer. 


therefore,  is  not  whether  the  employee 
is  directing  his  or  her  investments 
through  a  401(k)  plan  or  a  similar 
intermediary,  but  whether  the  employee 
owns  the  requisite  amount  of 
investments.  Congress  determined 
generally  that  the  person  making  the 
investment  decision  to  invest  in  a 
Section  3(c)(7)  Fimd  had  to  own  a 
requisite  amoimt  of  investments;  the  Act 
generally  does  not  permit  a  person  who 
does  not  own  the  requisite  amount  of 
investments  to  be  treated  as  a  qualified 
purchaser  even  if  he  or  she  received 
advice  from  a  third  party  concerning  the 
investment. 

The  approach  described  above  would 
not  apply  to  a  defined  benefit  or  other 
retirement  plan  that  owns  $25  million  of 
investments  and  does  not  permit 
ptarticipants  to  decide  whether  at  bow 
much  to  invest  in  particular  investment 
alternatives.  If  the  decision  to  invest  in 
a  Section  3(c)(7)  Fund  is  made  by  the 
plan  trustee  or  other  plan  fiduciary  that 
makes  investment  decisions  for  the 
plan,  and  the  plan  owms  at  least  $25 
miUicm  of  investments  that  is  not 
subject  to  participant  direction,  the  plan 
would  be  a  qualified  purchaser  with 
respect  to  investments  made  by  the  plan 
trustee. 

9.  Other  Issues  Relating  to  Qualified 
Purchasers 

Section  3(c)(7)(A)  of  the  Act  provides 
that  the  outstanding  securities  of  a 
Section  3(c)(7)  Fund  must  be  owned 
"exclusively  by  persons  who,  at  the 
time  of  acquisition  of  such  securities, 
are  qualified  purchasers."  The 
Commission  believes  that,  as  a  general 
matter,  this  provision  requires  the 
determination  whether  a  person  is  a 
qualified  purchaser  to  be  made  or 


"Rule  2a51-l(g)(4)  |17  CFR  270.2a51-l(g)(«))-  A 
401tk)  plan  is  established  in  accordance  with 
section  40l(k)  of  the  IRC  126  USC  401  (k)l.  If  a  401(k) 
plan  (Bovides  several  options  rn  which  an 
employee  can  choose  to  invest  his  or  her  account, 
the  employee  would  be  making  the  investment 
decision  with  respect  to  the  account  even  though 
the-plan's  trustee  or  sponsor  selects  the  range  of 
options  from  which  the  employee  can  choose. 

'"  Many  of  the  issue*  raised  by  commenter*  have 
been  addiessed  by  the  provision  of  tha  rule  dealing 
with  ownership  of  investments  by  certain  affiliated 
companiea.  See  rule  2aSl-l(gX3):  tupf^  section 
II.A.S  of  this  Release. 

'»  See  Senate  Report,  $upra  nole  12.  at  la  Tli« 
Commission  soB  has  taken  a  similar  position  under 
section  3(c)(1)  of  the  Act,  with  vfhicfa  the 
Commisaion  agraea.  with  raapect  to  how  lo  "connf 


401(k)  plans  for  purposes  of  datannining  whether 
a  Section  3(c)(1)  Fund  has  100  or  fewer  investors. 
Thus,  each  participant  in  the  plan  who  chooaes  to 
invest  in  the  Fund,  as  opposed  to  the  plan  itself, 
should  be  treated  as  a  separate  investor  in  the 
Section  3(cKl)  Fund  for  purposes  of  detennining 
the  number  of  beneficial  owners  of  the  Fund's 
••curitiaa.  See  The  PanAgora  Gronp  Trust  (Apr.  29. 
1993). 

The  Commission  is  aware  that  the  staff  ha*  taken 
the  position  under  section  3(cXl)  that  a  self- 
directad  employee  benefit  plan  can  be  considered 
to  be  a  single  investor  under  certain  circomstancas. 
In  particular,  the  suff  has  indicated  that  such  a  plan 
would  be  a  single  investor  for  purposes  of  section 
3(cKl)  if  the  pUn  operates  in  a  manner  resembling 
that  of  a  defined  benaet  plan.  See  The  Standish 
Ayar  k  Wood.  Inc.  SUble  Value  Group  Trust  (Dec. 
2S.  1995).  In  adopting  the  analysis  set  forth  in  tha 
PanAgora  letter,  the  Commission  is  not  endorsing 
the  analysis  set  forth  in  the  Standiah  Ayer  letter  tor 
purposes  of  section  3(c)(7).  The  Commission  has 
requested  the  staff  to  consider  whether  the  position 
Uken  In  the  Stamlish  Ayer  letter  is  appropriate  in 
the  context  of  aection  3(c)(7)  and  te  reconaider 
whether  the  poaition  taken  in  the  Standish  Ay*a> 
letter  is  consistent  with  that  reflected  in  \im 
ftafifon  tatter  fosi>uipaa*a  of  section  3(cKt). 
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reaffinned  each  time  the  person 
acquires  securities  of  a  Section  3(c)(7) 
Fund. 

Conunenters  noted  that  privately 
offered  funds  often  allow  investors  to 
make  their  investment  in  a  fund  in 
installments  or  as  the  fund's  manager 
needs  capital  to  make  investments. 
These  commenters  requested  that  the 
Commission  clarify  whether  section 
3(c)(7)  requires  the  investor  to  be  a 
qualified  purchaser  at  the  time  each 
installment  is  f)aid.  The  Commission 
would  interpret  section  3(c)(7)  as  not 
requiring  a  Section  3(c)(7)  Fund  to 
determine  whether  the  investor  is  a 
qualified  purchaser  each  time  the 
investor  makes  additional  investments 
in  the  Fund  pursuant  to  a  binding 
commitment  to  make  such  payments, 
provided  the  investor  was  a  qualified 
purchaser  at  the  time  the  investor  made 
the  commitment.  The  Commission 
believes  that  this  approach  is  consistent 
with  section  3(c)(7). 

Commenters  also  requested  guidance 
whether  affiliates  of  a  Section  3(c)(7) 
Fund's  sponsor  that  hold  interests  in  the 
Fund  are  required  to  be  qualified 
purchasers.  A  privately  offered  fund  is 
often  organized  as  a  limited  partnership 
with  the  fund's  sponsor  or  investment 
adviser  (or  one  of  their  aOiliates)  serving 
as  the  general  partner.  In  these 
cinnmistances,  if  the  general 
partnership  interest  is  not  a  security* 
and  is  not  being  used  as  a  device  to 
evade  the  provisions  of  section  3(c)(7) 
limiting  security  holders  of  the  Section 
3(c)(7)  Fund  to  qualified  purchasers,  the 
general  partner  need  not  be  a  qualified 
purchaser.*' 

B.  Definitions  of  Beneficial  Ownership 
and  Other  Issues  Relating  to  the 
Grandfather  and  Consent  Pmvisions 

Rule  2a51-2  defines  the  term 
"beneficial  owner"  for  purposes  of  the 
Grandfather  Provision  governing 
Section  3(c)(1)  Funds  that  wish  to 
convert  into  Section  3(c)(7)  Funds  and 
the  Consent  Provision  governing  Section 
3(c)(1)  and  Section  3(c)(7)  Funds  that 
wish  to  become  qualified  purchasers. 
The  rule  also  addresses  what  types  of 
ownership  constitute  "indirect" 
beneficial  ownership  for  purposes  of  the 
Consent  Provision. 

1.  The  Grandfather  Provision 

a.  Background 

Under  the  Grandfather  Provision,  a 
Grandfathered  Fund  may  convert  into  a 


Section  3(c)(7)  Fund  without  requiring 
investors  that  are  not  qualified 
purchasers  to  dispose  of  their  interests 
in  the  Fund.«  The  Grandfather 
Provision  requires  the  Grandfathered 
Fund,  prior  to  the  conversion,  (i)  to 
disclose  to  each  "beneficial  owner"  that 
futiu«  investors  will  be  limited  to 
qualified  purchasers,  and  that 
ownership  in  the  Grandfathered  Fund 
will  no  longer  be  limited  to  100  persons, 
and  (ii)  concurrently  with  or  after  the 
disclosure,  to  provide  each  beneficial 
owner  with  a  reasonable  opportunity  to 
redeem  any  part  or  all  of  its  interests  in 
the  Fund  for  that  beneficial  owner's 
proportionate  share  of  the  Fund's  "net 
assets."" 

The  1996  Act  directs  the  Commission 
to  define  the  term  "beneficial  owner" 
for  purposes  of  the  Grandfather 
Provision.  The  legislative  history  of  the 
1996  Act  suggests  that  the  Commission 
was  to  use  this  authority  to  alleviate  any 
unnecessary  burdens  that  might  arise  as 
a  result  of  the  application  of  section 
3(c)(l)'s  Look-Through  Provision."^ 
Specifically,  Congress  appears  not  to 
have  intended  to  require  a 
Grandfathered  Fund  to  provide  the 
notice  and  redemption  opportunity  to 
security  holders  of  its  institutional 
investors,  even  when  those  security 
holders  would  be  deemed  beneficial 
owners  of  the  Grandfathered  Fund's 
voting  securities  under  the  Look- 
Through  Provision.'"  Rather,  the  notice 
and  redemption  opportunity  generally 
are  intended  to  be  provided  only  to  the 
institutional  investor,  unless  the 
institutional  investor  is  controlled  by  or 
under  common  control  with  the 
Grandfathered  Fund.** 

Consistent  with  the  purposes 
indicated  in  the  legislative  history  of  the 
1996  Act.  the  Commission  believes  that 


"See.  e.g..  Williamson  v.  Tucker.  MS  F.2d  404 
($ch  Or),  cert  denied.  454  U.S.  897  (19B1). 

"  See.  eg.  Shoreline  Fund.  LP  and  Condor  Fund 
International.  Inc.  (Nov.  14.  1994)  (taking  a  timilw 
approach  under  section  3(cKl)). 


"See  142  Cong.  Rec.  at  E1929  (Oct.  4.  1996) 
(Remarks  of  Hon  Thomaa  ].  Bliley.  Jr.).  These  non- 
qualified purchasers  must  ha»e  acquired  all  or  a 
portion  of  their  investment  in  the  Grandfathered 
Fund  on  or  before  September  1.  1996.  The 
Grandfather  Provision  %»as  designed  to  enable 
existing  Section  3(cHl)  Funds  to  preserve  their 
arrangements  with  these  non-qualified  purchasers, 
and  does  not  limit  additional  purchases  by  these 
non-qualified  purchasers  of  the  Grandfathered 
Fund's  securities.  Any  person  owning  a  security  of 
the  Grandfathered  Fund  who  acquired  the  security 
after  September  1 ,  1996  must  be.  either  on  the  date 
of  the  acquisition  or  on  the  date  that  the  Fund 
avails  itself  of  section  3(cH7).  a  qualified  purchaser. 

""The  opportunity  must  be  provided 
"notwithstanding  any  agreement  to  the  contrary 
between  the  (Grandfathered  Fundi  and  such 
beneficial  owner."  Section  3(cK7)(B)(ii)flI)  of  the 
Act  (15  use  eOa-3(c)(7)(BHiiXn)l. 

**  See  supra  note  18  and  accompanying  text 
(deacribing  section  3(c)(lKA)of  the  Investment 
Company  Act). 

"  See  Remarks  of  Hon.  Thomas  J.  Bliley.  $upn 
note  82. 


the  grandfather  notice  and  redemption 
opportunity  requirements  were 
intended  not  only  for  the  purposes 
descTibed  above,  but  for  the  benefit  of 
certain  persons  who  were  deemed  to  be 
beneficial  owners  prior  to  the  1996  Act's 
amendments  to  the  Look-Through 
Provision.*'  These  persons  may  have 
relied  on  the  then-existing  Look- 
Through  Provision  as  a  way  to  limit  the 
Grandfathered  Fund's  ability  to  sell  its 
securities*to  additional  investors.** 
Allowing  the  Grandfathered  Fund  to 
raise  substantial  new  capital  from  an 
unlimited  number  of  qualified 
purchasers  could  significantly  aher  the 
nature  of  an  investment  in  the 
Grandfathered  Fund.  Most  commenters 
agreed  that  the  manner  in  which  the 
proposed  rule  defined  beneficial 
ownership  for  purposes  of  the 
Grandfather  Provision  is  consistent  with 
the  1996  Act's  legislative  history  and 
supported  the  rule. 


b.  Operation  of  the  Rule 

Paragraph  (a)  of  rule  2a51-2  provides 
generally  that  beneficial  ownership  is  to 
be  determined  in  accordance  with 
section  3(c)(1)  of  the  Act.**  Paragraph 
(b)  of  the  rule  provides  a  special  rule  for 
determining  beneficial  ownership  of 
securities  held  by  a  company.*" 
Paragraph  (b)  provides  that  securities  of 
a  Grandfathered  Fund  beneficially 
owned  by  a  company  (without  giving 
effect  to  the  Look-Through  Provision) 
are  deemed  to  be  beneficially  owned  by 
one  person  (the  "Owning  Company") 
unless  (i)  on  October  11, 1996,  under 
section  3(c)(1)(A)  of  the  Act  as  then  in 
effect,  the  voting  securities  of  the 
Grandfathered  Fund  were  deemed  to  be 
beneficially  owned  by  the  holders  of  the 
Owning  Company's  out.standing 
securities."'  (ii)  the  Owning  Company 

" See  supra  note  19  and  accompanying  text 
(discussing  the  elimination  of  the  Second  10% 
Test). 

"This  reliance  can  be  illustrated  by  the  following 
example.  An  investor  invested  in  a  Section  3(c)(1) 
Fund  ("Fund  A")  through  another  Section  3(c)(1) 
Fund  ("Fund  B ")  that  was  sub|ect  to  the  Look- 
Through  Provision  as  then  in  effect.  The  investor 
may  have  made  its  investment  in  Fund  B  (or  Fund 
B  may  have  made  its  investment  in  Fund  A) 
recognizing  that  under  section  3(c)(1)(A)  as  then  in 
effect,  each  security  holder  of  Fund  B  was  deemed 
to  be  a  beneficial  owner  of  Fund  A's  voting 
securities.  In  this  way.  the  Look-Through  Provision 
would  have  limited  the  number  o'f  additional 
persons  that  could  invest  in  Fund  A.  As  noted 
above,  however,  even  in  these  circumstances. 
Congress  appears  to  have  intended  that  investors  in 
Fund  B  not  be  deemed  beneficial  owners  of  Fund 
As  securities  for  purposes  of  the  Grandfather 
Provision  unless  there  is  a  control  relationship 
between  Fund  A  and  Fund  B. 

••l7CFR270.2aSl-2(a). 

«'17CFR270.2a51-2(b). 

••  The  applicability  of  the  Look-Through 
Provision  is  determined  as  of  October  11.  1996  to 
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has  a  control  relationship  with  the 
Grandfathered  Fund."^  and  (iii)  the 
Owning  Company  is  itself  an 
investment  company  or  a  privately 
offered  fund.'^  If  these  conditions  do 
not  apply,  the  grandfather  notice  and 
redemption  opportunity  should  be 
provided  to  the  Owning  Company.  If  the 
conditions  do  apply,  the  grandfather 
notice  and  redemption  opportunity 
should  be  provided  to  the  Owning 
Company's  security  holders  as  the 
beneficial  owners  of  the  Grandfathered 
Fund's  securities. 

The  application  of  the  rule  can  best  be 
illustrated  by  the  following  example. 
Assume  Company  A  is  a  Grandfathered 
Fimd  and  that  Company  B,  a  Section 
3(c)(1)  Fund,  owned  more  than  10%  of 
the  voting  securities  of  Company  A  on 
October  11. 1996.  If  Company  B  does 
not  have  a  control  relationship  with 
Company  A.  the  grandfather  notice  and 
redemption  opportunity  can  be 
provided  directly  to  Company  B.  If  a 
control  relationship  does  exist,  and  on 
October  11, 1996,  the  secimty  holders  of 
Company  B  were  deemed  to  be  the 
beneficial  owners  of  Company  A's 
voting  securities  (because  of  the  Second 
10%  Test).**  Company  A  must  provide 
the  grandfather  notice  and  redemption 
opportimity  to  each  of  Company  B's 
security  holders. 

c  Interpretative  Issues  Relating  to  the 
Grandfather  Provision 

i.  Scope  of  the  Grandfather  Provision 

The  Commission  believes  that  the 
notice  and  redemption  opportunity 
requirements  of  the  Grandfather 
Provision  were  intended  for  the  benefit 
of  all  persons  who  are  tieneficial  owners 
of  the  securities  of  a  Grandfathered 
Fund.  The  Commission  noted  in  the 
Proposing  Release  that,  consistent  with 
this  legislative  intent,  it  believed  that 
the  conditions  in  the  Grandfather 
Provision  must  be  complied  with  by  any 
Section  3(c)(1)  Fund  that  wishes  to  rely 


on  the  Grandfather  Provision,  even  if 
each  beneficial  owner  of  the  Fund  meets 
the  definition  of  qualified  purchaser. 
While  several  commenters  objected  to 
this  interpretation,  the  Commission 
believes  that  it  clearly  reflects  the 
legislative  history  of  the  Grand&ther 
Provision.  If  the  notice  and  redemption 
opportunity  requirements  had  been     • 
intended  only  for  the  benefit  of 
beneficial  owners  who  are  not  qualified 
purchasers,  Congress  could  have  limited 
the  Grandfather  Provision  accordingly." 

ii.  "Net  Assets" 

The  Grandfather  Provision  states  that 
a  redeeming  beneficial  owner  of  a 
Grandfathered  Fund  is  entitled  to 
receive  its  proportionate  share  of  the 
Fund's  "net  assets." **  The  Act  does  not 
define  the  term  "net  assets."  In  the 
Proposing  Release,  the  Commission 
noted  that  the  term  "current  net  assets" 
is  used  in  the  Investment  Company  Act 
and  defined  by  Commission  rule.*''  The 
Commission  requested  comment 
whether  "net  assets,"  for  purposes  of 
the  Grandfather  Provision,  should  be 
determined  based  upon  the  methods 
used  to  determine  "cxurent  net  assets," 
or  the  methods  that  would  have  been 
used  to  determine  the  amount  that  the 
beneficial  owner  would  have  received 
in  accordance  with  existing  withdrawal 
provisions  in  the  Grandfathered  Fund's 
governing  documents.  Most  commenters 
suggested  that  "net  assets"  be 
determined  in  accordance  with  the 
latter  approach. 

The  Commission  does  not  believe  that 
the  term  "net  assets"  as  used  in  the 
Grandfather  Provision  was  intended  to 
be  identical  to  the  term  "current  net 
assets"  as  used  in  the  Act.  The 


assure  that  the  Grandfathered  Fund  did  not  engage 
in  transactions  subsequent  to  the  enactment  of  the 
1996  Act  designed  to  limit  the  applicability  of  the 
Look-Through  Provision  (such  as  the  issuance  of 
additional  voting  securities  so  that  the  [>ercentage 
of  voting  securities  owned  by  an  Owning  Company 
falls  below  10%). 

"  See  supra  note  38  (describing  the  Act's 
definition  of  control). 

»' Limiting  the  application  of  the  Look-Through 
Provision  in  this  context  to  Owning  Companies  that 
are  investment  companies  or  privately  oRered  funds 
is  consistent  with  amended  section  3(c)(1)(A).  If  the 
Owning  Company  is  not  in  investment  company  or 
a  privately  offered  fund,  its  security  holders  are 
unlikely  to  have  a  sufficient  interest  in  its 
investment  in  the  Grandfathered  Fund  to  justify 
providing  them  tvith  the  grandfather  notice  and 
redemption  opportunity.  See  supra  note  19  and 
accompanying  text. 

**  See  supra  section  LB.  of  this  Release. 


*>  Compare  House  Report,  supra  note  12.  at  51 
(describing  origiival  provision  in  H.R.  3005.  as 
reported  by  the  Committee  on  Commerce,  which 
limited  the  notice  and  redemption  opportunity  to 
investors  that  were  not  qualified  purchasers)  and 
Senate  Report,  supra  note  12,  at  23  ("The  issuer 
must  allow  section  3(c)(1)  fund  owners  'of  rea>rd' 
to  redeem  their  interests  in  the  fund  in  either  cash 
or  a  proportionate  share  of  the  fund's  assets."):  see 
also  supra  note  82. 

»•  Section  3(c)(7)(B)(ii)(n)  of  the  Act.  Each  person 
electing  to  redeem  must  receive  its  proportionate 
share  of  the  Grandfathered  Fund's  net  assets  in 
cash,  unless  the  person  agrees  to  accept  such 
amount  in  kind  [i.e.,  in  assets  of  the  Grandfathered 
Fund).  If  the  Grandfathered  Fund  elects  to  provide 
investors  with  an  opportunity  to  receive  an  in-kind 
distribution,  this  election  must  be  discloeed  in  the 
grandfather  disclosure. 

"  See.  e.g.,  section  2(aK32)  of  the  Investment 
Company  Act  ll5  U.S.C  80a-2(a)(32)l  (defining  the 
term  redeemable  security  as  a  "security  •  •  • 
under  the  terms  of  which  the  holder  •  •  *  is 
entitled  (whether  absolutely  or  only  out  of  surplus) 
to  receive  approximately  his  proportionate  share  of 
the  issuer's  current  net  assets,  or  the  cash 
equivalent  thereof)  and  rule  2a-4  |17  CFR  270.2»- 
4|  (definition  of  current  net  asset  value  for  certain 
purposes). 


Commission  believes  that  the  term  "net 
assets"  should  be  interpreted  in  a 
manner  consistent  with  the  legislative 
purposes  of  the  notice  and  redemption 
opportunity  requirements  of  the 
Grandfather  Provision.  The  Grandfather 
Provision  was  designed  to  afford 
investor?  in  the  Grandfathered  Fund  an 
opportunity  to  redeem  their  investment, 
without  penalty,  before  the 
Grandfatnered  Fund  raises  substantial 
new  capital  by  increasing  the  number  of 
the  Fund's  security  holders  above  the 
limit  in  section  3(c)(1).  thereby  possibly 
altering  the  nature  of  an  investment  in 
the  Grandfathered  Fund.** 

It  would  be  consistent  with  the 
Grandfather  Provision  for  a 
Grandfathered  Fund  to  conclude  that  it 
could  redeem  a  beneficial  owner's  pro 
rata  share  of  the  net  as.set  value  of  the 
Fund  in  accordance  w  th  the  methods 
specified  in  the  Fund'-  governing 
documents.  Valuation  methods  that 
"hold  back"  certain  amounts  (e.g., 
reserves  for  contingent  liabilities)  may 
be  consistent  with  the  Grandfather 
Pro%rision  to  the  extent  that  they  do  not 
act  as  a  penalty  for  exercising  the 
redemption  right  afforded  by  section 
3(c)(7).  If  a  fund  is  unable  to  conclude 
that  the  hold  back  is  not  a  penalty,  the 
fund  could  continue  to  comply  with 
section  3(c)(1)  until  all  amounts  due  to 
redeeming  beneficial  owners  have  been 
paid. 

Commenters  requested  guidance 
concerning  how  to  determine  the  pro 
rata  share  of  net  assets  to  which  debt 
and  senior  securities  redeemed  in 
accordance  with  the  Grandfather 
Provision  would  be  entitled.  The 
Commission  twlieves  that  the  "net 
assets"  attributable  to  these  securities 
would  generally  be  determined  by  the 
repayment  or  redemption  provisions 
governing  such  instruments.  In  most 
cases,  this  amount  could  be  the 
principal  amount  of  the  securities  (or.  in 
the  case  of  preferred  stock,  the 
liquidation  preference  or  other  amount 
payable  upon  redemption),  any  accrued 
and  unpaid  interest  or  dividends,  and 
any  premium  due  upon  prepayment  or 
redemption. 

The  Commission  also  notes  that  the 
Grandfather  Provision  does  not  override 
provisions  in  fund  documents,  other 
agreements  or  applicable  law  that  could 
have  the  effect  of  preventing  a  fund 
firom  converting  into  a  Section  3(c)(7) 
Fund.^  For  example,  if  a  fund's 


'•See  Proposing  Release,  supra  note  4,  at  n.76 
and  accompanying  text. 

"■The  Grandfather  Provision  requires  that  a 
Grandfathered  Fund  afford  its  beneficial  ovimers  a 
redemption  opportunity  "notwithstanding  any 
agreement  to  the  contrary  befween"  the  Fund  and 

Coalioued 
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partnership  agreement  prohibits  the 
fiind  firom  having  more  than  100 
investors,  the  fund  may  have  to  seek  to 
amend  the  agreement  before  selling  its 
securities  to  qualified  purchasers  (if  the 
fund  already  has  100  investors]. '"*> 

Many  commenters  observed  that  in 
the  case  of  certain  privately  offered 
funds,  providing  the  redemption 
opportunity  required  by  the  Grand&ther 
Provisi(Hi  could  have  significant  adverse 
effiacts  on  a  fund's  investment 
strategy. »"»  The  Grandfather  Provision 
does  not  override  the  fiduciary  duties 
that  a  sponsor  of  a  Grandfathered  Fund 
may  have  to  the  beneficial  owners  of  the 
Fund's  securities  under  the  Fund's 
governing  documents  or  applicable  law. 
Thus,  the  general  partner  or  other 
fiduciary  of  a  privately  offered  fund  may 
have  to  consider  whether  efiiecting  the 
notice  and  redemption  required  by  the 
Grandfather  Provision  in  order  to  be 
able  to  open  the  fund  to  new  investors 
(and  increase  the  amount  of  assets  in  the 
fund  and  the  general  partner's  fee)  is  in 
the  best  interests  of  the  fund's  security 
holders. 

2.  The  Consent  ProvisicMi 

Section  2(a)(51)(C)  of  the  Act  requires 
that  aj>rivately  offered  fund  that  wishes 
to  become  a  qualified  purchaser 
("Purchasing  Fund")  obtain  the  consent 
of  all  of  its  beneficial  owners  that  had 
invested  in  the  Pxirchasing  Fimd  on  or 
before  April  30,  1996.»<«  The  beneficial 
owners  of  the  securities  of  any  privately 
offered  fund  that  is  a  direct  or  indirect 
benefidaL  owner  of  the  securities  of  the 
Purchasing  Fund  also  must  consent  to 
the  treatment  of  the  Purchasing  Fund  as 
a  quahfied  purchaser.  >03 


iu  invMton.  Swrtion  3(cX7)(BXii)ai)  of  tb«  Act 
This  provision  ia^dMignod  to  •Mure  that  th* 
Grandfatbar«d  Fond  affords  tba  redemption 
opportunity  prior  to  admitting  quaiifiad  purchaaars 
in  accordanca  with  section  3(cK7).  notwithstandit^ 
ointTactual  provisions  that  only  require  redemption 
opportunities  to  be  provided  periodically. 

""Similarly,  if  a  Grandfathermi  Fund  baa  iaaued 
debt  securities  pursuant  to  an  indenture  that 
require*  *  prepayment  premium  if  the  debt 
securities  are  repaid  before  a  specified  date  (or 
precludes  prepayment),  the  Gtandiather  Pnmsioa 
does  not  override  tlieae  proviaiona. 

ortiar  to  meet  tedamptton  raqoMta.  a  had  might  be 
required  to  sell  illiquid  portfblfo  poaitivns  at  a  loaa 
or  when  it  wouid  not  othanvise  be  in  tha-be*t 
interaats  of  the  fund's  ineesters  ta  do  so. 

'"'The  legialative  hiatory  of  the  l99»Aclilaea 
oat  explain  the  purpoae  of  the  Conseot  Psoviaion. 

Section  2(aM5VXC)  usee  the  term  "excepted 
eompany-  n  refer  to  Sectiaa  3(cMl)  and  Section 
3(c)(7)  Funds.  Tllk  inchisiofMjf  SectiMi  3(c)(7] 
Funds  in  this  prairisioa  was  presumably  designed 
to  require  the  consent  lo  b»obtain«l  by  any 
Grandfalhecad  Ftad  that  wished  to  be  a  qualified 
purchaser. 


a.  Definition  of  Beneficial  Owner 

Paragraph  (c)  of  rule  2a51-2  clarifies 
the  meaning  of  the  term  "beneficial 
owner"  for  purposes  of  the  Cx)nsent 
Provision. »•>*  Tne  rule  provides  that 
securities  of  a  Purchasing  Fund 
beneficially  owned  by  a  company 
("Owning  Ck)mpany"),  without  giving 
effect  to  the  Look-Through  Provision, 
are  deemed  to  be  beneficially  owned  by 
one  person  unless  (i)  on  April  30.  1996, 
under  section  3(c)(1)(A)  of  the  Act  as 
then  in  efliect.  the  voting  securities  of 
the  Purchasing  Fund  were  deemed  to  be 
beneficially  owned  by  the  holders  of  the 
Owning  Company's  outstanding 
secimties.  (ii)  the  Owning  (Company  has 
a  control  relationship  wiui  either  the 
Ptirchasing  Fund  or  the  Section  3(c)(7) 
Fimd  with  respect  to  which  the 
Purchasing  Fund  will  be  a  qualified 
purchaser  ("Target  Fund"),  and  (iii)  the 
Owning  Ckimpany  itself  is  a  privately 
offered  fund.  If  these  conditions  do  not 
apply,  the  consent  must  be  obtained 
firom  the  Owning  Cktmpany.  If  the 
conditions  do  apply,  the  consent  must 
be  obtained  bom  the  Owning 
Company's  security  holders  as  the 
beneficial  owners  of  the  Purchasing 
Fund's  securities  under  the  rule. 

As  in  the  case  of  the  definition  of 
beneficial  owner  for  purposes  of  the 
Grandfather  Provision,  the  rule  relating  . 
to  the  Consent  Provision  is  intended  to 
allow  an  institutional  investor  to 
provide  the  required  consent  even  if, 
imder  the  Look-Through  Provision,  the 
seciuity  holders  of  the  institutional 
investor  are  deoned  to  be  beneficial 
owners  of  the  Purchasing  Fund's 
secimties.  If  there  is  a  control 
relationship  between  the  Purchasing 
Fund  and  either  the  Owning  Company 
or  the  Target  Fund,  and  the  Owning 
Company  is  a  privately  offered  fund 
whose  security  holders  were  deemed 
beneficial  owners  of  the  Purchasing 
Fund  on  April  30, 1996,  then  the 
consent  must  be  obtained  from  those 
security  holders. 

b.  Required  Ckmsent 

As  proposed,  para^ph  (d)  of  the  nle 
darif^  what  constitutes  "indirect" 
ownership  with  regard  to  the 
r»quire«ae«t  in  section  2(a)(51)(C)  of  the 
Act  that  the  consent  be  obtained  ham 
the  secunty^  holders  of  a  privately 
ofEsred  fund  that  is  an  indirect 
beneficial  owner  of  the  Puircfaasing 
Pimd;»<»  The  rulv  provides  that  the 
privately  offered  fond  would  not  be 
considered  to  own  the  secxirities  of  the 
Purchasing  Fund  indirectly  unless  the 
privately  offered  fund  has  a  control 


relationship  with  either  the  Purchasing 
Fund  or  the  Target  Fund.  Ck)mmenters 
generally  supported  this'approach. 

Several  commenters  also  suggested 
that  the  rule  generally  should  limit  the 
drcumstances  luider  which  a 
Purchasing  Fund  must  obtain  the 
consent  of  the  benefidal  owners  of  the 
seciunties  of  a  privately  offered  fund 
that  diredly  owns  the  securities  of  the 
Purchasing  Fund  ("Owning  Fund").'"* 
These  commenters  stated  that  if  the  rule 
did  not  contain  such  a  limitation, 
consent  would  have  to  be  obtained  from 
security  holders  who  would  not  be 
entitled  to  receive  the  notice  and 
redemption  opportunity  required  by  the 
Grandfather  ftt)vision. 

As  noted  in  the  Proposing  Release,  the 
(Donsent  Provision  appears  to  be 
designed  to  prohibit  an  existing  Sedion 
3(c)(1)  Fund  fit>m  avoiding  the  notice 
and  redemption  opportunity 
requirements  of  the  Grandfather 
Provision  by  investing  its  assets  in  a 
Section  3(c)(7)  F\md,  either  diredly  or 
indiredly  through  another  privately 
offered  fund.'°^  This  purpose  is  served 
if  the  scope  of  the  Ckmsent  Provision  is 
the  same  as  that  of  the  Grandfather 
Provision.  i<»  Paragraph  (e)  of  the  rule, 
as  adopted,  clarifies  that  the  consent  of 
the  beneficial  owners  of  the  Owning 
Fund  is  not  required  unless  the  Owning 
Fund  diredly  or  indiredly  controls,  is 
controlled  by,  or  is  under  common 
control  with,  the  Purchasing  Fimd  or 
the  Target  Fund. »»• 


'••  17  (7R770.2aS1-2(c). 
'•  17  t3Tl  270.2a51-2(d). 


"*Many  of  these  commenters  believed  that  such 
consent  was  not  required  under  the  provision  of  the 
proposed  rule  defining  indirect  beneficial 
ownership. 

'"  Such  coeduct  also  may  raise  issues  under 
section  48(a)  of  the  Investment  Company  Act  |15 
use  80a-47(a)l  (prohibiting  violations  of  the  Acfs 
provisions  by  indirect  means). 

'"■The  Consent  Provision  also  may  have  been 
designed  to  give  investors  in  an  existing  privately 
oflered  fund  the  opportunity  to  review  what  could 
be  a  significant  change  in  the  manner  in  which  the 
fiind  makes  investments  as  a  result  of  the  regulatory 
chaofes  effected  by  the  1996  Act.  In  the  absence  of 
a  control  relationship,  however,  it  is  unlikely  that 
the  investors  in  the  Owning  Fund  would  have  a 
significant  interest  in  the  Ihirchaaing  Fund's 
decision  to  invest  in  a  Section  3(c)(7)  Fund. 

"»17  CFR  270.2a5l-2(e).  The  following  example 
Uiustsates  the  operation  of  the  rule.  Assume 
Company  A  is  a  Purchasing  Fund  that  wishes  to 
iiiveat  in  Company  B  as  a  qualified  purchaser,  and 
that  Companies  C  and  O  are  beneficial  owners  of 
Company  A's  voting  secorities.  Company  C  is  an 
operating  company  that  does  not  have  a  control 
relationship  with  Company  A,  but  whose  security 
boidata  were  deemed  to  be  beneficial  owners  of 
Company  As  voting  securities  on  April  30, 1996. 
Company  O  is  a  privately  offsed  fund  that  %vas 
daonied  to  own  beneficially  Company  A's  voting 
securities  on  April  30. 1996  (in  other  words,  the 
Look-Through  Provision  did  not  apply).  Each  of 
Company  D's  investors  (Companiee  E  through  G) 
are  themselves  privately  offered  funds,  but  nene  has 
a  control  relationship  with  Company  D  or  Company 

A. 
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Under  the  rule,  the  Purchasing  Fund 
could  obtain  a  general  consent  with 
resped  to  most  transactions  in  which  it 
will  be  a  qualified  purchaser.  Whether 
a  specific  consent  would  be  required 
when  there  is  a  control  relationship 
between  the  Purchasing  Fund  or  certain 
of  its  beneficial  owners  and  the  Target 
Fund  would  depend  upon  whether  the 
general  consent  provided  sufficient 
information  to  elicit  an  informed 
consent  from  the  appropriate  investors. 

C.  Conforming  Rule 

Rule  2a51-3(a)  under  the  Investment 
Company  Act  clarifies  an  interpretative 
issue  concerning  companies  that  are 
qualified  purchasers.""  The  statutory 
definition  of  qualified  purchaser 
spedfies  that  a  trust  that  is  a  qualified 
purchaser  must  not  have  been  formed 
"for  the  specific  purpose  of  acquiring 
the  securities  offered."  ' ' '  The  rule 
makes  the  same  condition  apphcable  to 
any  other  company  that  is  a  Prospedive 
C^alified  Purchaser  (whether  a  Family 
Company  or  another  type  of  company) 
unless  each  beneficial  owner  of  the 
company's  securities  is  a  qualified 
purchaser.  The  rule  thus  limits  the 
possibility  that  a  company  will  be  able 
to  do  indiredly  what  it  is  prohibited 
from  doing  diredly  {i.e.,  organize  a 
"qualified  purchaser"  entity  for  the 
purpose  of  making  an  investment  in  a 
particular  Section  3(c)(7)  Fimd  available 
to  investors  that  themselves  did  not 
meet  the  definition  of  qualified 
purchaser).  "2 


Company  C  would  have  to  censeni  to  Company 
A  being  a  qualified  purchaser.  Because  Company  C 
is  not  a  privately  offered  fund.  Company  C's 
shareholders  would  not  be  treated  as  beneficial 
owners  of  Company  A's  voting  securities,  and  their 
consent  would  not  be  required.  (The  consent  of 
Company  C's  shareholders  would  not  be  required 
even  if  Company  C  had  a  control  relationship  with 
Company  A.) 

Company  D  would  have  to  consent  to  Company 
A  being  a  qualified  purchaser.  Even  though 
Company  D  is  a  privately  offered  fund,  the 
beneficial  owners  of  its  outstanding  securities  (i.e.. 
Companies  E  through  G)  would  not  have  to  consent 
to  Company  A  being  a  qualified  purchaser  unless 
there  was  a  control  relationship  between  Company 
D  and  either  Company  A  or  Company  B.  Security 
holders  of  Companies  E  through  G  would  not  be 
required  to  consent  even  if  they  are  considered  to 
be  beneficial  owners  of  Company  O's  securities 
under  the  Look-Through  Provision  because  there  is 
no  control  relationship.  Similarly.  Companies  E 
through  G  would  not  be  deemed  to  indirectly  own 
voting  securities  of  Company  A. 

'i<'17CFR270.2a51-3(a). 

' ' '  Section  2(a)(5lMA)(iii)  of  the  Act. 

"' See  supra  note  107  and  accompanying  text 
(discussing  section  4S(a)  of  the  Act).  The  rule,  as 
proposed,  would  have  required  all  interests  in  the 
company  to  be  owned  by  qualified  purchasers.  The 
rule,  as  adopted,  recognizes  that  such  a  company 
may  be  organized  as  a  limited  partnership,  with  a 
person  or  company  serving  as  the  general  partner. 
In  these  circumstances,  if  the  general  partnership 
interest  is  not  being  used  as  a  device  to  evade  the 


As  suggested  by  several  commenters, 
the  scope  of  the  rule  has  been  expanded 
to  permit  a  company  to  be  a  qualified 
purchaser  (even  if  the  company  did  not 
own  $5  million  of  investments,  in  the 
case  of  a  Family  Company,  or  $25 
million  of  investments  in  the  case  of  any 
other  type  of  company)  if  each 
beneficial  owner  of  the  company's 
securities  is  a  qualified  purdiaser.''^ 

D.  Non-Exclusive  Safe  Harbor  for 
Certain  Section  3(c)(7)  Funds 

The  legislative  history  of  the  1996  Act 
indicates  that  a  sponsor  of  an  existing 
Section  3(c)(1)  Fund  could  establish  a 
new  Sedion  3(c)(7)  Fund."*  Sedion 
3(c)(7)(E)  of  the  Ad  (the  "Non- 
Integration  Provision)  provides  that  the 
Commission  may  not  "integrate"  the 
two  Funds — that  is,  treat  the  two  Funds 
as  a  single  issuer  for  purposes  of 
determining  the  number  of  beneficial 
owners  of  the  Section  3(c)(1)  Fund  or 
whether  the  outstanding  securities  of 
the  Section  3(c)(7)  Fund  are  owned  by 
anyone  who  is  not  a  qualified 
purchaser."'  The  Non-Integration 
Provision,  however,  is  not  intended  to 
allow  a  sponsor  of  an  existing  Sedion 
3(c)(1)  Fund  nominally  to  convert  that 
fund  into  a  Sedion  3(c)(7)  Fund,  and 
then  to  create  another  Sedion  3(c)(1) 
Fund  ("Related  Sedion  3(c)(1)  Fund") 
thereby  avoiding  the  100-investor 
limit."*  The  Non-Integration  Provision, 
thus,  was  not  designed  to  preclude  the 
C!k>mmission  from  treating  a  nominally 
converted  Sedion  3(c)(1)  Fund  and  a 
Section  3(c)(1)  Fund  organized  by  the 


provisions  of  section  3(c)(7)  limiting  security 
holders  of  the  Section  3(c)(7)  Fund  to  qualified 
purchasers,  the  general  partner  need  not  be  a 
qualified  purchaser.  See  supw  notes  7a-79  and 
accompanying  text. 

■"Rule  2aSl-3(b)  I17CFR  270.2a51-3(b)|:  see 
supra  note  112. 

>>*See\42 Cong.  Rec.  at  El 938  (Oct.  21. 1996) 
(Remarks  of  Hon.  John  D.  Dingell):  House  Hearings. 
supra  note  5.  at  71  (prepared  statement  of  Marianne 
Smythe):  see  also  Hedge  Funds  Task  Force  Report. 
supra  note  60.  at  779. 

■■'The  Non-Integration  Provision  states,  in  part, 
that  an  issuer  that  is  otherwise  excepted  under 
section  3(c)(7)  and  an  issuer  that  is  otherwise 
excepted  under  section  3(c)(1)  are  not  to  be  treated 
by  the  Commission  as  being  a  single  issuer  for 
purposes  of  determining  the  number  of  beneficial 
owners  of  the  Section  3(c)(1)  Fund  or  whether  the 
outstanding  securities  of  the  Section  3(c)(7)  Fund 
are  owned  by  anyone  who  is  not  a  qualified 
purchaser.  The  Commission  staff  has  addressed  the 
possibility  of  integrating  Section  3(c)(1)  Funds 
established  by  the  same  sponsor  for  purposes  of 
determining  whether  they  constitute  the  same 
issuer  and  have  exceeded  the  100-investor  limit  of 
section  3(c)(1).  See,  e.g..  Shoreline  Fund  (Apr.  11. 
1994)  (the  staff  considers  several  factors  in 
determining  whether  funds  should  be  integrated 
and  generally  will  require  integration  if  "a 
reasonable  purchaser  would  view  an  interest  in  an 
offering  as  not  materially  different  from  another"). 

>  "■  See  Remarks  of  Hon.  (ohn  O.  Dingell.  supra 
note  114. 


same  sponsor  as  a  single  issuer  for 
certain  purposes. 

Prior  to  tne  publication  of  the 
Proposing  Release,  representatives  of 
hedge  funds  and  other  investment  pools 
raised  concerns  regarding  the  ability  of 
a  sponsor  of  a  Sedion  3(c)(1)  Fund  that 
undergoes  a  bona  fide  conversion  into  a 
Section  3(c)(7)  Fund  [i.e.,  provides  the 
grandfather  notice  and  redemption 
opportunity  and  sells  its  securities  to 
new  investors  that  are  qualified 
purchasers)  to  then  create  a  new  Section 
3(c)(1)  Fund.  The  Commission  proposed 
rule  3c-7  to  respond  to  these  concerns. 
The  rule  would  have  provided  that  a 
Grandfathered  Fund  will  be  treated  as 
an  issuer  excluded  under  sedion  3(c)(7) 
of  the  Ad  if,  at  the  time  the  Jiew  Sedion 
3(c)(1)  Fund  offers  its  securities,  25%  or 
more  of  the  value  of  all  securities  of  the 
Grandfathered  Fund  is  held  by  qualified 
purchasers  that  acquired  these  securities 
after  Odober  11, 1996. 

(Commenters  had  mixed  readions  to- 
the  profKJsed  rule.  Several  commenters 
supported  the  rule  as  proposed  or  with 
modifications  that  would  base 
availability  of  the  safe  harbor  on 
securities  held  by  qualified  purchasers 
regardless  of  when  acquired.  Other 
commenters  believed  that  the  proposed 
rule  was  unnecessary,  that  the 
percentage  threshold  for  qualified 
purchasers  investing  in  the  fimd  would 
preclude  bona  fide  conversions,  and 
that  the  Commission  could  rely  on  its 
anti-fi^ud  authority  to  address  "sham" 
grandfathering  transadions. 

Upon  further  consideration  of  the 
issue,  and  after  considering  the  views  of 
the  commenters.  the  Commission  does 
not  believe  that  a  safe  harbor  rule  is 
necessary.  -In  the  Ck)inmission's  view, 
the  Non-Integration  Provision  was  not 
designed  to  permit  a  fimd  to  rely  on 
sedion  3(c)(7)  if  the  fund's  compliance 
with  the  Grandfather  Provision  was 
designed  to  evade  the  100-investor 
limitation  of  sedion  3(c)(1).  A  fund  that 
purports  to  rely  on  section  3(c)(7)  based 
on  the  Grandfather  Provision  must  have 
the  bona  fide  purpose  of  selling  its 
securities  to  qualified  purchasers.  At 
this  time,  the  (Commission  does  not 
believe  that  it  is  ne<»ssary  to  set  forth 
a  test  based  on  the  percentage  of 
securities  owned  by  qualified 
purchasers  to  establish  the  bona  fides  of 
a  conversion  for  purposes  of 
determining  compliance  with  the  Ad. 
Whether  a  conversion  to  a 
Grandfathered  Fund  is  bona  fide  and 
undertaken  in  good  faith  would  depend 
upon  the  fads  and  drcumstances.  The 
relevant  fads  would  include,  among 
others,  whether  the  fund  has  taken  steps 
to  sell  its  securities  to  qualified 
purchasers,  and  whether  the  fund  is 
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subject  to  legal  or  other  impediments 
that  would  preclude  it  from  selling  its 
securities  to  qualified  purchasers. 

m.  Other  Rules  Relating  to  Privately 
Offered  Fnnds 

A.  Section  3(c)(1)  Funds 

1.  Transition  Rule 

The  1996  Act  amended  section 
3(c)(1)(A)  of  the  Investment  Company 
Act,  the  Look-Through  Provision,  which 
governs  the  way  in  which  a  Section 
3(c)(1)  Fund  calculates  the  nimiber  of  its 
beneficial  owners  for  purposes  of 
complying  with  the  100-investor  limit. 
Under  amended  section  3(c)(1)(A),  a 
Section  3(c)(1)  Fund  must  include 
among  its  beneficial  owners  the 
underlying  security  holders  of  any 
investment  com{)any  or  privately 
offered  fund  that  owns  10%  or  more  of 
the  Section  3(c)(1)  Fund  (collectively, 
"10%+  Security  Holders").  The  pre- 
1996  Act  Look-Through  Provision  did 
not  apply  unless  the  10%+  Security 
Holder  also  had  more  than  10%  of  its 
assets  invested  in  Section  3(c)(1)  Fimd 
seciuities  generally.  The  amendment,  in 
effect,  limits  the  ability  of  certain  types 
of  investors  to  own  more  than  10%  of 
a  Section  3(c)(1)  Fund."'' 

Some  existing  Section  3(c)(1)  Funds 
have  10%+  Security  Holders  in  rebance 
on  the  pre-amendment  application  of 
the  Look-Through  Provision.  As  a  result 
of  the  1996  Act.  such  a  fund  may  be 
required  to  treat  a  10%  Security  Holder 
as  more  than  one  beneficial  owner  for 
purposes  of  the  100-investor  limit.  The 
Gjmmission  believes  that  the 
amendment  to  the  Look-Through 
Provision  was  designed  primarily  to 
simplify  the  application  of  the  Provision 
and  was  not  intended  to  disrupt  existing 
investment  arrangements.  The 
Commission,  therefore,  proposed  rule 
3c-l  under  the  Investment  Company 
Act  to  provide  that  the  amended  Look- 
Through  Provision  will  not  apply  in  the 
case  of  a  pre-1996  Act  10%+  Security 
Holder,  provided  that  the  10%+ 
Security  Holder  continues  to  satisfy  the 
Second  10%  Test."* 


'"The  amended  Look-Through  Provuion  applies 
only  when  an  investment  company  or  a  privately 
ofl^red  hind  invests  in  a  Section  3(cKl)  Fund.  The 
1996  Act  expands  the  ability  of  corporate,  non- 
investment  company  investors  to  participate  in 
Section  3(cMl)  Funds  by  no  longer  requiring 
Section  McKl]  Funds  to  count  the  underlying 
shareholders  of  these  investors  under  any 
circumstances. 

■■■The  rule  does  not  limit  additional  acquisitions 
of  securities  by  a  10%*  Security  Holder,  as  long  as 
it  satisfies  the  Second  10%  Test  on  the  date  of 
acquisition.  For  the  purpose  of  the  rule,  securities 
of  Section  3<c)(7)  Funds  would  be  included  in 
applying  the  Second  10%  Test,  since  a  Section 
3(cK7)  Fund  probably  would  have  been  a  Section 
3(cNl)  Fund  but  for  the  new  exclusion  created  by 


The  rule  is  adopted  with  one  change. 
The  rule,  as  proposed,  would  have 
appUed  only  to  a  10%+  Security  Holder 
that  acquired  its  interest  in  the  fund 
before  the  1996  Act  was  signed  by  the 
President.  Several  commenters 
suggested  that  the  rule  should  apply  to 
any  10%+  Security  Holder  that  acquired 
its  secinities  prior  to  the  effective  date 
of  the  amendments  to  the  Look-Through 
Provision.  These  commenters  noted  that 
Section  3(c)(1)  Funds  that  admitted  new 
investors  near  the  end  of  1996  may  not 
have  known,  or  appreciated  the 
significance,  of  the  1996  Act's 
amendments.  In  view  of  the 
commenters'  suggestions,  the  rule  as 
adopted  applies  to  10%+  Security 
Holders  that  acquired  their  securities  on 
or  before  April  1, 1997. 

2.  Applicability  of  the  Amended  Look- 
Through  Provision 

The  Commission  believes  that,  as  a 
general  matter,  the  determination  of 
whether  an  investor  is  subject  to  the 
amended  Look-Through  Provision  must 
be  made  each  time  the  investor  acquires 
a  voting  security  of  a  Section  3(c)(1) 
Fimd.  Thus,  an  investor  would  not 
become  subject  to  the  Look-Through 
Provision  if  its  proportionate  ownership 
of  the  Fimd's  voting  seciuities  increased 
solely  because  another  investor 
redeemed  its  securities  in  the  Fund. 
This  analysis  would  not  apply  if  the 
redemption  (or  other  transaction)  were 
part  of  a  series  of  transactions  designed 
to  avoid  the  Look-Through  Provision. "» 

B.  Investments  by  Knowledgeable 
Employees 

As  directed  by  Congress,  the 
Commission  is  adopting  rule  3c-5  under 
the  Investment  Com{>any  Act  to  permit 
"knowledgeable  employees"  of  a  fund 
and  certain  of  its  affiliates  to  acquire 
securities  issued  by  the  fund  without 
being  counted  for  piuposes  of  section 
3(c)(l)'s  100-investor  Iimit.'»  In 
addition,  as  directed  by  Congress,  the 
rule  permits  knowledgeable  employees 
to  invest  in  a  Section  3(c)(7)  Fund  even 
though  they  do  not  meet  the  definition 
of  qualified  purchaser.'^'  Commenters 


the  1996  Act.  The  rule  also  applies  to  ownership 
interests  of  10%  or  more  that  are  acquired  as  a 
result  of  a  conversion  of  convertible  non-voting 
securities. 

"•See  supra  note  107  (discussing  section  48(a)  of 
the  Act). 

■»Tlie  rule  specifies  that  these  persons  must  be 
knowledgeable  employees  at  the  lime  they  acquire 
the  fund's  securities.  They  do  not  have  lo  dispose 
of  these  securities  (or  be  counted  as  security  holders 
for  purposes  of  section  3(cMl)'s  lOO-investor  limit) 
upon  termination  of  employment. 

■"The  fund  will  have  to  determine  whether  a 
knowledgeable  employee's  acquisition  of  the 
securities  is  a  transaction  exempt  from  the 


generally  supported  the  rule,  although 
several  commenters  suggested  that  the 
scope  of  the  rule's  definition  of 
knowledgeable  employees  be  expanded. 

Rule  3c-5  defines  knowledgeable 
employees  as  the  directors,  executive 
officers,  and  general  partners  of  the  fund 
or  an  affiliated  person  of  the  fund  that 
oversees  the  fund's  investments 
("Management  Affiliate").'"  The  rule 
also  encompasses  persons  who  serve  in 
capacities  similar  to  directors,  such  as 
trustees  and  advisory  board  members.'" 

The  rule  as  proposed  also  would  have 
included  as  knowledgeable  employees 
other  employees  of  the  fund  or  its 
Management  Affiliate  who,  in 
connection  with  their  regular  functions 
or  duties,  participate  in.  or  obtain 
information  regarding,  the  investment 
activities  of  the  fund  or  other 
investment  companies  managed  by  the 
Management  Affiliate.  One  commenter 
suggested  that  including  employees  who 
"obtain  information"  regarding  the 
investment  activities  could  include 
employees,  such  as  compliance 
personnel,  who  may  not  have  any 
investment  experience.  The 
Commission  agrees,  and  the  rule  as 
adopted  includes  only  employees  who 
"participate  in"  the  investment 
activities  of  the  fund  or  other 
investment  companies  managed  by  the 
fund's  Management  Affiliate. '^^ 

The  rule,  as  proposed,  would  have 
required  employees  who  are 
knowledgeable  employees  by  virtue  of 
their  participation  in  investment 
activities  to  have  been  engaged  in  these 
activities  on  behalf  of  the  fund  or  the 
Management  Affiliate  for  a  period  of  at 
least  12  months.  Several  commenters 
suggested  that  the  12  month  period 
would  imnecessarily  limit  the  ability  of 
new  employees  who  had  equivalent 
experience  with  their  previous 
employer  to  invest  in  the  fund.  The 
Commission  has  concluded  that  it  is  not 
necessary  to  require  that  an  employee 
work  for  the  particular  fund  or 
Management  Affiliate  for  the  entire  12- 
month  period  as  long  as  the  employee 
has  the  requisite  experience  to 
appreciate  the  risks  of  investing  in  the 
fijnd.  The  rule,  as  adopted,  therefore 
includes  as  knowledgeable  employees 
those  employees  who  performed 
substantially  similar  functions  or  duties 


registration  requirements  of  the  Securities  Act.  See. 
e.g..  Regulation  D  under  the  Securities  Act  (17  CFR 
230.S01  through  .508). 

■»  Rule  3c-5(a)(4)  (17  CFR  270.3c-5(a)(4)).  The 
rule  specifies  that  a  fund's  investment  adviser  is 
considered  to  be  an  affiliated  person  of  the  fund  for 
purposes  of  the  rule.  Rule  3c-5(a)(l)  |17  CFR 
270.3c-5(a)(l)|. 

'"Rule  3c-5(a)(4Ki)  |17  CFR  270.3c-5(a)(4)(i)|. 

■"Rule  3c-5(a)(4)(ii)  |17  CFR  270.3c-5(a)(4)(ii)|. 
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for  or  on  behalf  of  another  person 
during  the  preceding  12  months.'" 

The  rule  permits  the  acquisition  of 
privately  offered  fund  securities  by  a 
company  all  of  whose  owners  are 
knowledgeable  employees. '  ^*  This 
change  is  consistent  with  rule  2a51-3, 
which  permits  a  company  all  of  whose 
securities  are  owned  by  qualified 
purchasers  to  itself  be  treated  as  a 
qualified  purchaser.  In  addition,  the 
rule  permits  knowledgeable  employees 
to  transfer  their  securities  of  a  privately 
offered  fund  on  the  same  terms  as  those 
governing  transfers  by  other  owners  of 
fund  securities  in  rule  3c-6  discussed 
below. '2'' 

Several  commenters  suggested  that 
the  rule  permit  purchases  by  broader 
categories  of  employees.  The  provision 
in  the  1996  Act  directing  Commission 
rulemaking  with  regard  to  investments 
in  privately  offered  funds  by 
knowledgeable  employees  appears  to  be 
intended  to  encompass  persons  who 
actively  participate  in  the  management 
of  a  fund's  investments.  At  this  time,  the 
Commission  believes  that  the  rule  as 
adopted  is  consistent  with  this 
legislative  purpose. 

C.  Involuntary  Transfers 

Section  3(c)(1)(B)  of  the  Act  provides 
that  beneficial  ownership  of  sectirities 
of  a  Section  3(c)(1)  Fund  by  any  person 
who  acquires  the  securities  as  a  result 
of  a  "legal  separation,  divorce,  death,  or 
other  involuntary  event"  will  be 
deemed  to  be  beneficial  ovynership  by  " 
the  person  from  whom  the  transfer  was 
made,  pursuant  to  such  rules  and 
regulations  as  the  Commission 
prescribes.  This  provision  was  designed 
to  address  situations  in  which  section 
3(c)(l)'s  100-investor  limit  is  exceeded 
"because  of  transfers  which  are  neither 
within  the  issuer's  control  nor  are 
voluntary  on  the  part  of  the  present 
beneficial  owner."  '^^ 

The  1996  Act  directed  the 
Commission  to  prescribe  rules  to 
implement  section  3(c)(1)(B).  '»The 
Commission  is  adopting  rule  3c-6  imder 
the  Investment  Company  Act  to  provide 
that  beneficial  ownership  by  a  person 
("Transferee")  who  acquired  securities 
of  a  Section  3(c)(1)  Fund  pursuant  to  a 
gift,  bequest,  or  an  agreement  relating  to 
a  legal  separation  or  divorce  will  be 
deemed  to  be  beneficial  ownership  by 
the  person  from  whom  the  transfer  was 


made  ("Transferor"). '»  Rule  3c-6,  as 
proposed,  would  have  permitted  such 
transfers  of  fund  securities  only  to 
certain  persons,  generally  family 
members.  Commenters  suggested  that 
the  categories  of  Transferees  were 
unnecessarily  limited.  These 
commenters  also  noted  that,  as  long  as 
the  transfer  is  in  the  form  of  a  gift,  the 
relationship  of  the  Transferee  to  the 
Transferor  was  not  particularly 
important  for  purposes  of  the  policies 
underlying  section  3(c)(1).  The  rule  as 
adopted  reflects  this  approach."' 

Unlike  the  proposed  rule,  the  rule  as 
adopted  does  not  limit  subsequent 
transfers  by  Transferees  that  are  in  the 
form  of  a  gift  or  bequest.  Several 
commenters  suggested  that  this 
limitation  would  be  unnecessarily 
restrictive.  As  noted  by  commenters,  it 
is  not  necessary  for  the  rule  to  contain 
restrictions  on  non-donative  transfers 
since  the  effect  of  the  transfer  may  be  to 
cause  the  Section  3(c)(1)  Fund  to  lose  its 
exclusion  from  Investment  Company 
Act  regulation.'" 

Rule  3c-6  also  deals  with  transfers  of 
securities  by  qualified  purchasers  under 
section  3(c)(7)(A)  of  the  Act.  That 
section  provides  that  securities  of  a 
Section  3(c)(7)  Fund  that  are  owned  by 
persons  who  received  them  from  a 
qualified  purchaser  as  a  gift  or  bequest, 
or  when  the  transfer  was  caused  by  legal 
separation,  divorce,  death  or  other 
involuntary  event,  will  be  deemed  to  be 
owned  by  a  qualified  purchaser,  subject 
to  such  rules  as  the  Commission  may 
prescribe.  Rule  3c-6  permits  transfers  of 
securities  of  a  Section  3(c)(7)  Fund 
under  essentially  the  same  conditions  as 
those  governing  transfers  under  section 
3(c)(1)(B).'"  The  rule  treats  a  person 


■»ld. 

'»Rule  3c-5(b)(2)  |17  CFR  270.3c-5(bK2)]. 
'"Rule  3c-5(b)(3)  [17  CFR  270.3c-5(b)(3)l. 
•»H.R.  Rep.  No.  1341.  96th  Cong..  2d  Sess.  at  36 
(1980). 
•»lSU.S.C80a-3nole. 


"°  Transferees  are  not  limited  to  natural  persons. 
Donative  transfers  to  charitable  organizations  are 
therefore  permitted  by  the  rule. 

"■  The  rule,  as  proposed,  would  have  permitted 
transfers  to  the  specified  categories  of  Transferees 
pursuant  to  "other  involuntary  events."  Given  the 
br^dth  of  the  rule  and  the  elimination  of 
restrictions  on  the  classes  of  Transferees,  the 
Conunission  does  not  believe  that  it  is  necessary  at 
this  time  to  address  other  involuntary  transfers  of 
Section  3(c)(1)  Fund  sectirities. 

"^  A  person  that  acquires  securities  from  a 
Transferee  for  consideration  or  from  the  Section 
3(c)(1)  Fund  would  have  to  be  counted  toward  the 
lOO-investor  limitation  as  a  beneficial  owner  (or 
more  than  one  beneficial  owner,  if  the  amended 
Look-Through  Provision  is  applicable). 

'"Other  involuntary  transfers  of  Section  3(cK7) 
Fund  securities  may  occur  even  if  they  are  not 
covered  by  rule  3c-6.  See  section  3(c)(7KA)  of  the 
Act  ("securities  that  are  owned  by  persons  who 
received  the  securities  from  a  qualified 
purchaser  *   *   *  in  a  case  in  which  the  transfer 
was  caused  by  *   *   *  other  involuntary  event, 
shall  be  deemed  to  be  owned  by  a  qualified 
purchaser,  subject  to  such  rules,  regulations  and 
orders  as  the  Commission  may  prescribe  *   *  *"). 
The  Commission  does  not  contemplate  adopting 
additional  rules  concerning  involuntary  transfers 
under  section  3(cK7)  at  the  present  time. 


who  acquires  securities  of  a  Section 
3(c)(7)  Fund  in  accordance  with  the  rule     ' 
as  qualified  purchasers  only  for  ' 

purposes  of  those  securities.  If  the 
person  acquires  additional  securities  of 
the  Fund  other  than  in  accordance  with      { 
the  rule,  the  person  would  have  to  meet 
the  definition  of  qualified  purchaser 
(without  regard  to  the  rule)  at  that  time. 

rV.  CostyBenefIt  Analysis  and  Effects  on 
Competition,  Efficiency  and  Capital 
Formation 

Consistent  with  legislative  intent  and 
the  protection  of  investors,  the  rules 
benefit  privately  offered  funds  and  their 
investors  in  a  number  of  ways.  The  rules 
define  certain  terms  necessary  to 
effectuate  the  new  exclusion  from 
regulation  under  the  Investment  , 

Company  Act  for  Section  3(c)(7)  Funds; 
enable  Section  3(c)(1)  Funds  that  wish 
to  convert  into  Section  3(c)(7)  Fundt  or 
become  qualified  purchasers  to  do  so 
without  being  subject  to  unduly 
burdensome  notice  and  consent 
requirements;  enable  knowledgeable 
employees  of  a  privately  offered  fund  to 
invest  in  the  fund  without  causing  the        , 
fund  to  relinquish  its  exclusion  from 
regulation  under  the  Act;  permit  certain     I 
transfers  of  privately  offered  fund  , 

securities;  and  clarify  certain  '  j 

interpretative  issues  for  privately  | 

offered  funds.  The  Commission  believes     i 
that  the  rules  would  not  impose  any  I 

additional  costs  on  privately  offered 
funds.  Rather,  the  rules  would  clarify 
the  statutory  requirements  for  privately      ] 
offered  funds  in  order  to  reduce  any 
unnecessary  burdens  without 
jeopardizing  investor  protection. 

Section  2(c)  of  the  Investment  ] 

Company  Act  provides  that  whenever        j 
the  Commission  is  engaged  in 
rulemaking  and  is  required  to  consider 
or  determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  the  Commission  also  shall 
consider,  in  addition  to  the  protection  of  ^ 
investors,  whether  the  action  will 
promote  efficiency,  competition,  and 
capital  formation.  '**  The  Commission 
believes  that  the  rules  will  promote 
efficiency,  competition  and  capital 
formation.  The  rules  define  terms  and 
clarify  certain  provisions  of  the  new 
statutory  exclusion  for  Section  3(c)(7) 
Funds  and  clarify  other  statutory  ~* 

requirements  applicable  to  privately  i 

offered  funds.  The  Commission  believes 
that  the  rules  do  so  in  a  way  that  will         ' 
reduce  unnecessary  burdens  and  ' 

provide  greater  flexibility,  consistent 
with  investor  protection.  •»    I 


■»15U.S.C80a-2(c). 
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V.  Sammary  of  Regulatory  Flexibility 
Analysis 

A  summary  of  the  Initial  Regulatory 
Flexibility  Act  Analysis  ("IRFA"). 
which  was  prepared  in  accordance  with 
5  U.S.C.  603.  was  published  in 
Investment  Company  Act  Release  No. 
22405.  No  comments  were  received  on 
the  IRFA. 

The  Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis 
C'FRFA")  in  accordance  with  5  U.S.C. 
604  regarding  rules  2a51-l,  2a51-2, 
2a51-3.  3c-l,  3c-5  and  3c-6  under  the 
Investment  Company  Act.  The  FRFA 
indicates  that  the  rules  comply  with  the 
provisions  of  the  1996  Act  directing  the 
Commission  to  prescribe  certain  rules 
concerning  privately  offered  funds,  and 
address  certain  interpretive  issues 
raised  by  the  1996  Act's  amendments 
relating  to  privately  offered  funds.  The 
FRFA  states  that  the  rules,  among  other 
things,  are  designed  to  assiue  that 
investors  in  Section  3(c)(7)  Funds  are 
the  types  of  investors  that  Congress 
determined  do  not  need  the  protections 
of  the  Investment  Company  Act.  The 
FRFA  further  states  that  the  rules  give 
privately  offered  funds  greater  flexibility 
as  well  as  minimize  certain  compliance 
burdens  imposed  by  the  applicable 
provisions  of  the  Investment  Company 
Act. 

The  FRFA  also  discusses  the  effect  of 
the  rules  on  small  entities  that  are 
Section  3(c)(7)  or  Section  3(c)(1)  Funds. 
For  purposes  of  the  rules,  small  entities 
are  those  with  assets  of  $50  mi  Hi  on  or 
less  at  the  end  of  their  most  recent  flscal 
year.  The  FRFA  states  that  the  rules 
make  possible  the  creation  of  small 
entities  that  are  Section  3(c)(7)  Funds, 
and  provide  greater  flexibility  and 
minimize  certain  compliance  burdens 
imposed  by  the  provisions  of  the 
Investment  Company  Act  on  small 
entities  that  are  Section  3(c)(1)  Funds.  It 
is  estimated  that  there  are 
approximately  600  U.S.  venture  capital 
pools  that  are  Section  3(c)(1)  Funds,  of 
which  about  50%  may  be  considereid 
small  entities.  The  number  of  U.S. 
hedge  funds  has  been  estimated  as  being 
between  800  and  3,000.  Based  on  a 
sample  of  250  hedge  funds,  it  is 
estimated  that  approximately  75%  may 
be  small  entities. 

The  FRFA  states  that  the  rules  do  not 
impose  any  new  reporting, 
recordkeeping  or  compliance 
requirements,  and  that  the  Commission 
beUeves  that  there  are  no  rules  that 
duplicate,  overlap  or  conflict  with  the 
adopted  rules. 

The  FRFA  discusses  the  various 
alternatives  considered  by  the 
Conunission  in  connection  with  the 


rules  that  might  minimize  the  effect  on 
small  entities,  including:  (a)  the 
establishment  of  difliering  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources  of 
small  entities;  (b)  the  clarification, 
consolidation  or  simplification  of 
compliance  and  reporting  requirements 
under  the  rule  for  small  entities:  (c)  the 
use  of  {>erformance  rather  than  design 
standards:  and  (d)  an  exemption  from 
coverage  of  the  rule  or  any  part  of  the 
rule,  for  small  entities.  The  Commission 
believes  that  it  would  be  inconsistent 
with  the  purposes  of  the  Act  to  exempt 
small  entities  from  the  rules  or  to  use 
performance  standards  to  specify 
different  requirements  for  small  entities. 
Different  compliance  or  reporting 
requirements  for  small  entities  are  not 
necessary  because  the  rules  do  not 
establish  any  new  reporting, 
recordkeeping  or  compUance 
requirements.  The  Commission  has 
determined  that  it  is  not  feasible  to 
further  clarify,  consolidate  or  simplify 
the  rules  for  small  entities. 

Cost-benefit  information  reflected  in 
the  "Cost/Benefit  Analysis"  section  of 
this  Release  also  is  reflected  in  the 
FRFA.  A  copy  of  the  FRFA  may  be 
obtained  by  contacting  David  P. 
Mathews.  Secvuities  and  Exchange 
Commission,  450  5th  Street,  N.W..  Mail 
Stop  10-2,  Washington.  D.C  20549. 

VI.  Statutory  Authority 

The  Commission  is  adopting  rules 
2a51-l.  2a51-2  and  2a51-3  pursuant  to 
the  authority  set  forth  in  sections 
2(a)(51)(B).  6(c)  and  38(a)  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-2(a)(51)(B).  -€(c)  and  -37(a)l  and 
sections  209(d)  (2)  and  (4)  of  the  1996 
Act  [15  U.S.C.  80a-2  note  and  -3  note). 
The  Commission  is  adopting  rule  3c-l 
pursuant  to  the  authority  set  forth  in 
sections  6(c)  and  38(a)  of  the  Investment 
Company  Act  (15  U.S.C.  80a-6(c)  and 
-37(a)].  The  Commission  is  adopting 
rule  3c-5  pursuant  to  the  authority  set 
forth  in  sections  6(c)  and  38(a)  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-6(c)  and  -37(a)]  and  section 
209(d)(3)  of  the  1996  Act  [15  U.S.C. 
80a-3  note].  The  Commission  is 
adopting  rule  3c-6  pursuant  to  the 
authority  set  forth  in  sections  3(c)(1). 
3(c)(7).  6(c)  and  38(a)  of  the  Divestment 
Company  Act  [15  U.S.C.  80a-3(c)(l). 
-3(c)(7),  -6(c)  and  -37(a)l  and  section 
209(d)(1)  of  the  1996  Act  [15  U.S.C. 
80a-3  note). 

List  of  Subiects  in  17  CFR  Part  270 

Investment  companies.  Securities. 


Text  of  Rules 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a-37, 
80a-39  unless  otherwise  noted; 

•         •         »         *         • 

2.  Section  270.2a51-l  is  added  to  read 
as  follows: 

§  270.2a51  -1 .    Oeflnltlon  of  Investments  for 
purposes  of  section  2(a)(51)  (definition  of 
"quaimed  purchaser");  certain  calculations. 

(a)  Definitions.  As  used  in  this 
section: 

(1)  The  term  Commodity  Interests 
means  commodity  futures  contracts, 
options  on  commodity  futures  contracts, 
and  options  on  physical  commodities 
traded  on  or  subject  to  the  rules  of: 

(i)  Any  contract  market  designated  for 
trading  such  transactions  under  the 
Commodity  Exchange  Act  and  the  rules 
thereunder;  or 

(ii)  Any  board  of  trade  or  exchange 
outside  the  United  States,  as 
contemplated  in  Part  30  of  the  rules 
under  the  Commodity  Exchange  Act  [17 
CFR  30.1  through  30.11). 

(2)  The  term  Family  Company  means 
a  company  described  in  paragraph 
(A)(ii)  of  section  2(a)(51)  of  the  Act  [15 
U.S.C.  80a-2(a)(51)l. 

(3)  The  term  Investment  Vehicle 
means  an  investment  company,  a 
company  that  would  be  an  investment 
company  but  for  the  exclusions 
provided  by  sections  3(c)(1)  through 
3(c)(9)  of  the  Act  [15  U.S.C.  80a-3(c)(l) 
through  3(c)(9)l  or  the  exemptions 
provided  by  §§  270.3a-€  or  270.3a-7,  or 
a  commodity  pool. 

(4)  The  term  Investments  has  the 
meaning  set  forth  in  paragraph  (b)  of 
this  section. 

(5)  The  term  Physical  Commodity 
means  any  physical  commodity  with 
resfject  to  which  a  Commodity  Interest 
is  traded  on  a  market  specified  in 
paragraph  (a)(1)  of  this  section. 

(6)  The  term  Prospective  Qualified 
Purchaser  means  a  person  seeking  to 
purchase  a  security  of  a  Section  3(c)(7) 
Company. 

(7)  The  term  Public  Company  means 
a  company  that: 

(i)  Files  reports  pursuant  to  section  13 
or  15(d)  of  the  Securities  Exchange  Act 
of  1934  [15  U.S.C.  78m  or  78o(d)j;  or 

(ii)  Has  a  class  of  securities  that  are 
listed  on  a  "designated  offshore 
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seciirities  market"  as  such  term  is 
defined  by  Regulation  S  under  the 
Securities  Act  of  1933  [17  CFR  230.901 
through  230.904). 

(8)  The  term  i?eiafed  Person  means  a 
person  who  is  related  to  a  Prospective 
Qualified  Purchaser  as  a  sibling,  spouse 
or  former  spouse,  or  is  a  direct  lineal 
descendant  or  ancestor  by  birth  or 
adoption  of  the  Prospective  Qualified 
Purchaser,  or  is  a  spouse  of  such 
descendant  or  ancestor,  provided  that, 
in  the  case  of  a  Family  Company,  a 
Related  Person  includes  any  owner  of 
the  Family  Company  and  any  person 
who  is  a  Related  Person  of  such  owner. 

(9)  The  term  Relying  Person  means  a 
Section  3(c)(7)  Company  or  a  person 
acting  on  its  behalf. 

(10)  The  term  Section  3(c)(7) 
Company  means  a  company  that  would 
be  an  investment  company  but  for  the 
exclusion  provided  by  section  3(c)(7)  of 
the  Act  [15  U.S.C.  80a-3(c)(7)]. 

(b)  Types  of  Investments.  For 
purposes  of  section  2(a)(51)  of  the  Act 
[15  U.S.C.  80a-2(a)(51)l,  the  term 
Investments  means: 

(1)  Securities  (as  defined  by  section 
2(a)(1)  of  the  Securities  Act  of  1933  [15 
U.S.C.  77b(a)(l)]),  other  than  securities 
of  an  issuer  that  controls,  is  controlled 
by,  or  is  under  common  control  with, 
the  Prospective  Qualified  Purchaser  that 
owns  such  securities,  unless  the  issuer 
of  such  securities  is: 

(i)  An  Investment  Vehicle; 
(ii)  A  Public  Company;  or 
(iii)  A  company  with  shareholders' 
equity  of  not  less  than  $50  million 
(determined  in  accordance  with 
generally  accepted  accounting 
principles)  as  reflected  on  the 
company's  most  recent  financial 
statements,  provided  that  such  financial 
statements  present  the  information  as  of 
a  date  within  16  months  preceding  the 
date  on  which  the  Prospective  Qualified 
Purchaser  acquires  the  securities  of  a 
Section  3(c)(7)  Company; 

(2)  Real  estate  held  for  investment 
purposes; 

(3)  Commodity  Interests  held  for 
investment  piuposes; 

(4)  Physical  Commodities  held  for 
investment  purposes; 

(5)  To  the  extent  not  securities, 
financial  contracts  (as  such  term  is 
defined  in  section  3(c)(2)(B)(ii)  of  the 
Act  [15  U.S.C.  80a-3(c)(2)(B)(ii)]  entered 
into  for  investment  purposes; 

(6)  In  the  case  of  a  Prospective 
Qualified  Purchaser  that  is  a  Section 
3(c)(7)  Company,  a  company  that  would 
be  an  investment  company  but  for  the 
exclusion  provided  by  section  3(c)(1)  of 
the  Act  [15  U.S.C.  80a-3(c)(l)l,  or  a 
commodity  pool,  any  amounts  payable 
to  such  Prospective  Qualified  Purchaser 


pursuant  to  a  firm  agreement  or  similar 
binding  commitment  pursuant  to  which 
a  person  has  agreed  to  acquire  an 
interest  in,  or  make  capital 
contributions  to,  the  Prospective 
Qualified  Purchaser  upon  the  demand 
of  the  Prospective  Qualified  Purchaser; 
and 

(7)  Cash  and  cash  equivalents 
(including  foreign  currencies)  held  for 
investment  purposes.  For  purposes  of 
this  section,  cash  and  cash  equivalents 
include: 

(i)  Bank  deposits,  certificates  of 
deposit,  bankers  acceptances  and 
similar  bank  instruments  held  for 
investment  purposes;  and 

(ii)  The  net  cash  surrender  value  of  an 
insurance  policy. 

(c)  Investment  Purposes.  For  purposes 
of  this  section: 

(1)  Real  estate  shall  not  be  considered 
to  be  held  for  investment  piuposes  by  a 
Prospective  Qualified  Purchaser  if  it  is 
used  by  the  Prospective  Qualified 
Purchaser  or  a  Related  Person  for 
personal  purposes  or  as  a  place  of 
business,  or  in  connection  with  the 
conduct  of  the  trade  or  business  of  the 
Prospective  Qualified  Purchaser  or  a 
Related  Person,  provided  that  real  estate 
owned  by  a  Prospective  Qualified 
Purchaser  who  is  engaged  primarily  in 
the  business  of  investing,  trading  or 
developing  real  estate  in  connection 
with  such  business  may  de  deemed  to 
be  held  for  investment  purposes. 
Residential  real  estate  shall  not  be 
deemed  to  be  used  for  personal 
purposes  if  deductions  with  respect  to 
such  real  estate  are  not  disallowed  by 
section  280A  of  the  Internal  Revenue 
Code  [26  U.S.C.  280A]. 

(2)  A  Commodity  Interest  or  Physical 
Commodity  owned,  or  a  financial 
contract  entered  into,  by  the  Prospective 
Qualified  Purchaser  who  is  engaged 
primarily  in  the  business  of  investing, 
reinvesting,  or  trading  in  Commodity 
Interests,  Physical  Commodities  or 

"  financial  contracts  in  connection  with 
such  business  may  be  deemed  to  be  held 
for  investment  purposes. 

(d)  Valuation.  For  purposes  of 
determining  whether  a  Prospective 
Qualified  Purchaser  is  a  qualified 
purchaser,  the  aggregate  amount  of 
Investments  owned  and  invested  on  a 
discretionary  basis  by  the  Prospective 
Qualified  Purchaser  shall  be  the 
Investments'  fair  market  value  on  the 
most  recent  practicable  date  or  their 
cost,  provided  that: 

(1)  In  the  case  of  Commodity  Interests, 
the  amount  of  Investments  shall  be  the 
value  of  the  initial  margin  or  option 
premiiun  deposited  in  connection  with 
such  Commodity  Interests;  and 


(2)  In  each  case,  there  shall  be 
deducted  from  the  amount  of 
Investments  owned  by  the  Prospective 
Qualified  Purchaser  the  amounts 
specified  in  paragraphs  (e)  and  (f)  of  this 
section,  as  applicable. 

(e)  Deductions.  In  determining 
whether  any  person  is  a  qualified 
purchaser  there  shall  be  deducted  from 
the  amount  of  such  person's 
Investments  the  amount  of  any 
outstanding  indebtedness  incurred  to 
acquire  or  for  the  purpose  of  acquiring 
the  Investments  owned  by  such  person. 

(f)  Deductions:  Family  Companies.  In 
determining  whether  a  Family  Company 
is  a  qualified  purchaser,  in  addition  to 
the  amounts  specified  in  paragraph  (e) 
of  this  section,  there  shall  be  deducted 
from  the  value  of  such  Family 
Company's  Investments  any  outstanding 
indebtedness  inciured  by  an  owner  of 
the  Family  Company  to  acquire  such 
Investments. 

(g)  Special  rules  for  certain 
Prospective  Qualified  Purchasers — (1) 
Qualified  institutional  buyers.  Any 
Prospective  QuaUfied  Purchaser  who  is, 
or  who  a  Relying  Person  reasonably 
believes  is.  a  qualified  institutional 
buyer  as  defined  in  paragraph  (a)  of 

§  230.144A  of  this  chapter,  acting  for  its 
own  account,  the  account  of  another 
qualified  institutional  buyer,  or  the 
account  of  a  qualified  purchaser,  shall 
be  deemed  to  be  a  qualified  purchaser 
provided: 

(i)  That  a  dealer  described  in 
paragraph  (a)(l)(ii)  of  §  230.144A  of  this 
chapter  shall  own  and  invest  on  a 
discretionary  basis  at  least  $25  million 
in  securities  of  issuers  that  are  not 
affiliated  persons  of  the  dealer;  and 

(ii)  That  a  plan  referred  to  in 
paragraph  (a)(l)(i)(D)  or  (a)(l)(i)(E)  of 
§  230.144A  of  this  chapter,  or  a  trust 
fund  referred  to  in  paragraph  (a)(l)(i)(F) 
of  §  23G.144A  of  this  chapter  that  holds 
the  assets  of  such  a  plan,  will  not  be 
deemed  to  be  acting  for  its  own  account 
if  investment  decisions  with  respect  to 
the  plan  are  made  by  the  beneficiaries 
of  the  plan,  except  with  respect  to 
investment  decisions  made  solely  by  the 
fiduciary,  trustee  or  sponsor  of  such 
plan. 

(2)  Joint  Investments.  In  determining 
whether  a  natural  person  is  a  qualified 
purchaser,  there  may  be  included  in  the 
amount  of  such  person's  Investments 
any  Investments  held  jointly  with  such 
person's  si>ouse,  or  Investments  in 
which  such  person  shares  with  such 
person's  spouse  a  commimity  property 
or  similar  shared  ownership  interest.  In 
determining  whether  spouses  who  are 
making  a  joint  investment  in  a  Section 
3(c)(7)  Company  are  qualified 
purchasers,  there  may  be  included  in 
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the  amount  of  each  spouse's 
faivestments  any  Investments  owned  by 
the  other  spouse  (whether  or  not  such 
Investments  are  held  jointly).  In  each 
case,  there  shall  be  deducted  from  the 
amount  of  any  such  Investments  the 
amounts  specified  in  paragraph  (e)  of 
this  section  incurred  by  each  spouse. 

(3)  Investments  by  Subsidiaries.  For 
purposes  of  determining  the  amount  of 
Investments  owned  by  a  company  under 
section  2(a)(51)(AMiv)  of  the  Act  |15 
U.S.C.  808-2(a)(51)(A)(iv)J,  there  may  be 
included  Investments  owned  by 
mafority-owned  subsidiaries  of  the 
company  and  Investments  owned  by  a 
company  ("Parent  Company")  of  which 
the  company  is  a  majority-owned 
subsidiary,  or  by  a  majority-owned 
subsidiary  of  the  company  and  other 
majority-OMmed  subsidiaries  of  the 
Parent  Company. 

(4)  Certain  Retirement  Plans  and 
Trusts.  In  determining  whether  a  natiu^l 
person  is  a  qualified  purchaser,  there 
may  be  included  in  the  amoimt  of  such 
person's  Investments  any  Investments 
held  in  an  individual  retirement 
account  or  similar  account  the 
Investments  of  which  are  directed  by 
and  held  for  the  benefit  of  such  person. 

(h)  Reasonable  Belief.  The  term 
"qualified  purchaser"  as  used  in  section 
3(c)(7)  of  the  Act  [15  U.S.C.  80a-3(c)(7)) 
means  any  person  that  meets  the 
definition  of  qualified  purchaser  in 
section  2(a)(51)(A)  of  the  Act  (15  U.S.C. 
80a-2(a)(51)(A)))  and  the  rules 
thereunder,  or  that  a  Relying  Person 
reasonably  beheves  meets  such 
definition. 

3.  Section  270.2a51-2  is  added  to  read 
as  follows: 

f270.2iS1-X.    OMnltton*  of  beneflcM 
omrmr  for  certain  purpoaee  under  sectkMw 
2<*H»1)  and  3<cK7)  and  datarmlning  Indlract 


(a)  Beneficial  ownership:  General. 
Except  as  sei  forth  in  this  section,  for 
purposes  of  sections  2(a)(51)(C)  and 
3(c)(7)(B)(u)  of  the  Act  [15  U.S.C.  80a- 
2(a)(51)(C)  and  -3(c)(7)(B)(ii)l.  the 
beneficial  owners  of  securities  of  an 
excepted  investment  company  (as 
defined  in  section  2(a)(51)(C)  of  the  Act 
(15  U.S.C.  80a-2(a)(51)(C)l)  shall  be 
determined  in  accordance  with  section 
3(c)(1)  of  the  Act  (15  U.S.C.  80a-3(c)(l)j. 

(b)  Beneficial  ownership:  Grandfather 
provision.  For  purposes  of  section 
3(c)(7)(B)(ii)  of  the  Act  [15  U.S.C.  80a- 
3(c)(7)(BKii)l.  securities  of  an  issuer 
beneficially  owned  by  a  company 
(without  giving  effect  to  section 
3(c)(1)(A)  of  the  Act  (15  U.S.C.  80a- 
3(c)(l)(A)l)  ("owning  company")  shall 
be  deemed  to  be  beneficially  owned  by 
one  person  unless: 


(1)  The  owning  com|>any  is  an 
investment  company  or  an  excepted 
investment  company; 

(2)  The  owning  company,  directly  or 
indirectly,  controls,  is  controlled  by,  or 
is  under  common  control  with,  the 
issuer,  and 

(3)  On  October  11, 1996.  under 
section  3(c)(1)(A)  of  the  Act  as  then  in 
effiect,  the  voting  securities  of  the  issuer 
were  deemed  to  be  beneficially  owned 
by  the  holders  of  the  owning  company's 
outstanding  securities  (other  than  short- 
term  paper),  in  which  case,  such  holders 
shall  be  deemed  to  be  beneficial  owners 
of  the  issuer's  outstanding  voting 
securities. 

(c)  Beneficial  ownership:  Consent 
provision.  For  purposes  of  section 
2(a)(5lKC)  of  the  Act  [15  U.S.C.  80a- 
2(a)(51)(C)].  securities  of  an  excepted 
investment  company  beneficially  owned 
by  a  company  (without  giving  effiect  to 
section  3(c)(1)(A)  of  the  Act  [15  U.S.C. 
80a-3(c)(l)(A)))  ("owning  company") 
shall  be  deemed  to  be  beneficially 
owned  by  one  person  unless: 

(1)  The  owning  company  is  an 
excepted  investment  company; 

(2)  The  owning  company  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with,  the 
excepted  investment  company  or  the 
company  with  respect  to  which  the 
excepted  investment  company  is,  or  will 
be,  a  qualified  purchaser:  and 

(3)  On  April  30, 1996,  under  section 
3(c)(1)(A)  of  the  Act  as  then  in  effect, 
the  voting  securities  of  the  excepted 
investment  company  were  deemed  to  be 

'  beneficially  owned  by  the  holders  of  the 
owning  company's  outstanding 
securities  (other  than  short-term  paper), 
in  which  case  the  holders  of  such 
excepted  company's  secvirities  shall  be 
deemed  to  be  beneficial  owners  of  the 
excepted  investment  company's 
outstanding  voting  securities. 

(d)  Indirect  ownership:  Consent 
provision.  For  purposes  of  section 
2(a)(51)(C)  of  the  Act  [15  U.S.C.  80a- 
2(a)(51)(C)],  an  excepted  investment 
company  shall  not  be  deemed  to 
indirectly  own  the  securities  of  an 
excepted  investment  company  seeking  a 
consent  to  be  treated  as  a  qualified 
purchaser  ("qualified  purchaser 
company")  unless  such  excepted 
investment  company,  directly  or 
indirectly,  controls,  is  controlled  by,  or 
is  under  common  control  with,  the 
qualified  purchaser  company  or  a 
company  with  respect  to  which  the 
qualified  purchaser  company  is  or  will 
be  a  qualified  purchaser. 

(e)  Required  consent:  Consent 
provision.  For  purposes  of  section 
2(a)(5lKC)  of  the  Act  [15  U.S.C.  80a- 
2(a)(51)(C)],  the  consent  of  the  braeficial 


owners  of  an  excepted  investment 
company  ("owning  company")  that 
beneficially  owns  seciuities  of  an 
excepted  investment  company  that  is 
seeking  the  consents  required  by  section 
2(a)(51)(C)  ("consent  company")  shall 
not  be  required  unless  the  owning 
company  directly  or  indirectly  controls, 
is  controlled  by.  or  is  under  common 
control  with,  the  consent  company  or 
the  company  with  respect  to  which  the 
consent  company  is,  or  will  be,  a 
qualified  purchaser. 

Noteato§270.2a51-2: 

1.  On  both  April  30. 1996  and  October  11, 
1996.  section  3(c)(1)(A)  of  the  Act  as  then  in 
effect  provided  that:  (A)  Beneficial 
ownership  by  a  company  shall  be  deemed  to 
be  beneficial  ownership  by  one  person, 
except  that,  if  the  company  owns  10  per 
centum  or  more  of  the  outstanding  voting 
securities  of  the  issuer,  the  beneficial 
ownership  shall  be  deemed  to  be  that  of  the 
holders  of  such  company's  outstanding 
securities  (other  than  short-term  paper) 
unless,  as  of  the  date  of  the  most  recent 
acquisition  by  such  company  of  seciuities  of 
that  issuer,  the  value  of  all  seciuities  owned 
by  such  company  of  all  issuers  which  are  or 
would,  but  for  the  exception  set  forth  in  this 
subparagraph,  be  excluded  from  the 
definition  of  investment  company  solely  by 
this  paragraph,  does  not  exceed  10  per 
centum  of  the  value  of  the  company's  total 
assets.  Such  issuer  nonetheless  is  deemed  to 
be  an  investment  company  for  piuposes  of 
section  12(d)(1). 

2.  Issuers  seeking  the  consent  required  by 
section  2(a)(51)(C)  of  the  Act  should  note  that 
section  2(a)(51)(C)  requires  an  issuer  to 
obtain  the  consent  of  the  beneficial  owners 
of  its  securities  and  the  beneficial  owners  of 
securities  of  any  "excepted  investment 
company"  that  directly  or  indirectly  owns 
the  securities  of  the  issuer.  Except  as  set  forth 
in  fwragraphs  (d)  (with  respect  to  indirect 
owners)  and  (e)  (with  respect  to  direct 
owners)  of  this  section,  nothing  in  this 
section  is  designed  to  limit  this  consent 
requirement. 

4.  Section  270.2a51-3  is  added  to  read 
as  follows: 

§  270.2a51  -3.    Certain  companies  as 
qualified  porchasers. 

(a)  For  purposes  of  section  2(a)(51)(A) 
(ii)  and  (iv)  of  the  Act  [15  U.S.C.  80a- 
2(a)(51)  (A)(ii)  and  (iv)],  a  company 
shall  not  be  deemed  to  be  a  qualified 
purchaser  if  it  was  formed  for  the 
specific  purpose  of  acquiring  the 
securities  offered  by  a  company 
excluded  from  the  definition  of 
investment  company  by  section  3(c)(7) 
of  the  Act  [15  U.S.C.  80a-3(c)(7)]  unless 
each  beneficial  owner  of  the  company's 
securities  is  a  qualified  purchaser. 

(b)  For  purposes  of  section  2(a)(51)  of 
the  Act  [15  U.S.C.  80a-2(a)(51)l.  a 
company  may  be  deemed  to  be  a 
qualified  purchaser  if  each  beneficial 
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owner  of  the  company's  securities  is  a 
qualified  purchaser. 

5.  Section  270.3c-l  is  added  to  read 
as  follows: 

S  270.3C-1 .    Definition  of  l>eneflcial 
ownerstiip  for  certain  section  3(c)(1)  funds. 

(a)  As  used  in  this  section: 

(1)  The  term  Covered  Company  means 
a  company  that  is  an  investment 
company,  a  Section  3(c)(1)  Company  or 
a  Section  3(c)(7)  Company. 

(2)  The  term  Section  3(c)(1)  Company 
means  a  company  that  would  be  an 
investment  company  but  for  the 
exclusion  provided  by  section  3(c)(1)  of 
the  Act  [15  U.S.C.  80a-3(c)(l)l. 

(3)  The  term  Section  3(c)(7)  Company 
means  a  company  that  would  be  an 
investment  company  but  for  the 
exclusion  provided  by  section  3(c)(7)  of 
the  Act  [15  U.S.C.  80a-3(c)(7)l. 

(b)  For  purpHJses  of  section  3(c)(1)(A) 
of  the  Act  [15  U.S.C.  80a-3(c)(l)(A)|, 
beneficial  ownership  by  a  Covered 
Company  owning  10  percent  or  more  of 
the  outstanding  voting  seauities  of  a 
Section  3(c)(1)  Company  shall  be 
deemed  to  be  beneficial  ownership  by 
one  person,  provided  that: 

(1)  On  April  1,  1997.  the  Covered 
Company  owned  10  percent  or  more  of 
the  outstanding  voting  securities  of  the 
Section  3(c)(1)  Company  or  non-voting 
securities  that,  on  such  date  and  in 
accordance  with  the  terms  of  such 
securities,  were  convertible  into  or 
exchangeable  for  voting  securities  that, 
if  converted  or  exchanged  on  or  after 
such  date,  would  have  constituted  10 
percent  or  more  of  the  outstanding 
voting  securities  of  the  Section  3(c)(1) 
Company;  and 

(2)  On  the  date  of  any  acquisition  of 
securities  of  the  Section  3(c)(1) 
Company  by  the  Covered  Company,  the 
value  of  all  securities  owned  by  the 
Covered  Company  of  all  issuers  that  are 
Section  3(c)(1)  or  Section  3(c)(7) 
Companies  does  not  exceed  10  percent 
of  the  value  of  the  Covered  Company's 
total  assets. 

6.  Section  270.3c-5  is  added  to  read 
as  follows: 

S  270.3C-6.    Beneficial  owmarship  by 
knowledgeabi*  employees  and  certain  ottter 
parsons. 

(a)  As  used  in  this  section: 
(1)  The  term  Affiliated  Management 
Person  means  an  affiliated  person,  as 
such  term  is  defined  in  section  2(a)(3) 
of  the  Act  [15  U.S.C.  80a-2(a)(3)j,  that 
manages  the  investment  activities  of  a 
Covered  Company.  For  purposes  of  this 
definition,  the  term  "investment 
company"  as  used  in  section  2(a)(3]  of 
the  Act  includes  a  Covered  Company. 


(2)  The  term  Covered  Company  means 
a  Section  3(c)(1)  Company  or  a  Section 
3(c)(7)  Company. 

(3)  "The  term  Executive  Officer  means 
the  president,  any  vice  president  in 
charge  of  a  principal  business  unif , 
division  or  function  (such  as  sales, 
administration  or  finance),  any  other 
officer  who  performs  a  policy-making 
function,  or  any  other  person  who 
performs  similar  policy-making 
functions,  for  a  Covered  Company  or  for 
an  Affiliated  Management  Person  of  the 
Covered  Company. 

(4)  The  term  Knowledgeable  Employee 
with  respect  to  any  Covered  Company 
means  any  natural  person  who  is: 

(i)  An  Executive  Officer,  director, 
trustee,  general  partner,  advisory  board 
member,  or  person  serving  in  a  similar 
capacity,  of  the  Covered  Company  or  an 
Affiliated  Management  Person  of  the 
Covered  Company;  or 

(ii)  An  employee  of  the  Covered 
Company  or  an  Affiliated  Management 
Person  of  the  Covered  Company  (other 
than  an  employee  (>erforming  solely 
clerical,  secretarial  or  administrative 
functions  with  regard  to  such  company 
or  its  investments)  who,  in  connection 
with  his  or  her  regular  functions  or 
duties,  participates  in  the  investment 
activities  of  such  Covered  Company, 
other  Covered  Companies,  or 
investment  companies  the  investment 
activities  of  which  are  managed  by  such 
Affiliated  Management  Person  of  the 
Covered  Company,  provided  that  such 
employee  has  been  performing  such 
functions  and  duties  for  or  on  behalf  of 
the  Covered  Company  or  the  Affiliated 
Management  Person  of  the  Covered 
Company,  or  substantially  similar 
functions  or  duties  for  or  on  behalf  of 
another  company  for  at  least  12  months. 

(5)  The  term  Section  3(c)(1)  Company 
means  a  company  that  would  be  an 
investment  company  but  for  the 
exclusion  provided  by  section  3(c)(1)  of 
the  Act  [15  U.S.C.  80a-3(c)(l)l. 

(6)  The  term  Section  3(c)(7)  Company 
means  a  company  that  would  be  an 
investment  company  but  for  the 
exclusion  provided  by  section  3(c)(7)  of 
the  Act  [15  U.S.C.  80a-3(c)(7)]. 

(b)  For  purposes  of  determining  the 
number  of  beneficial  owners  of  a 
Section  3(c)(1)  Company,  and  whether 
the  outstanding  securities  of  a  Section 
3(c)(7)  Company  are  owned  exclusively 
by  qualified  purchasers,  there  shall  be 
excluded  seciuities  beneficially  owned 
by: 

(1)  A  person  who  at  the  time  such 
securities  were  acquired  was  a 
Knowledgeable  Employee  of  such 
Company; 

(2)  A  company  owned  exclusively  by 
Knowledgeable  Employees; 


(3)  Any  person  who  acquires 
securities  originally  acquired  by  a 
Knowledgeable  Employee  in  accordance 
with  this  section,  provided  that  such 
securities  were  acquired  by  such  person 
in  accordance  with  §  270.3c-6. 

7.  Section  270.3c-6  is  added  to  read 
as  follows: 

S  270.3C-6.    Certain  transfers  of  interests  In 
section  3(c)(1)  and  section  3(c)(7)  funds. 

(a)  As  used  in  this  section: 

(1)  The  term  Donee  means  a  f>erson 
who  acquires  a  security  of  a  Covered 
Company  (or  a  security  or  other  interest 
in  a  company  referred  to  in  paragraph 
(b)(3)  of  this  section)  as  a  gift  or  bequest 
or  pursuant  to  an  agreement  relating  to 
a  legal  separation  or  divorce. 

(2)  The  term  Section  3(c)(1)  Company 
means  a  company  that  would  be  an 
investment  company  but  for  the 
exclusion  provided  bv  section  3(c)(1)  of 
the  Act  [15  U.S.C.  80a-3(c)(l)l. 

(3)  The  term  Section  3(c)(7)  Company 
means  a  company  that  would  be  an 
investment  company  but  for  the 
exclusion  provided  bv  section  3(c)(7)  of 
the  Act  [15  U.S.C.  80a-3(c)(7)l. 

(4)  The  term  Transferee  means  a 
Section  3(c)(1)  Transferee  or  a  Qualified 
Purchaser  Transferee,  in  each  case  as 
defined  in  paragraph  (b)  of  this  section. 

(5)  The  term  Transferor  means  a 
Section  3(c)(1)  Transferor  or  a  Qualified 
Purchaser  Transferor,  in  each  case  as 
defined  in  paragraph  (b)  of  this  section. 

(b)  Beneficial  ownership  by  any 
person  ("Section  3(c)(1)  Transferee") 
who  acquires  securities  or  interests  in 
securities  of  a  Section  3(c)(1)  Company 
from  a  person  other  than  the  Section 
3(c)(1)  Company  shall  be  deemed  to  be 
beneficial  ownership  by  the  person  from 
whom  such  transfer  was  made  ("Section 
3(c)(1)  Transferor"),  and  securities  of  a 
Section  3(c)(7)  Company  that  are  owned 
by  persons  who  received  the  securities 
fixim  a  qualified  purchaser  other  than 
the  Section  3(c)(7)  Company  ("Qualified 
Purchaser  Transferor")  or  a  person 
deemed  to  be  a  qualified  purchaser  by 
this  section  shall  be  deemed  to  be 
acquired  by  a  qualified  purchaser 
("Qualified  Purchaser  Transferee"), 
provided  that  the  Transferee  is: 

(1)  The  estate  of  the  Transferor; 

(2)  A  Donee;  or 

(3)  A  company  established  by  the 
Transferor  exclusively  for  the  benefit  of 
(or  owned  exclusively  by)  the  Transferor 
and  the  persons  specified  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  section. 

Dated:  April  3, 1997. 

By  the  Q>nunission. 
MafSaret  H.  McFarUnd. 
Depu  ty  Secretary. 
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EO  13041) 17039 

5  CFR 

532 16465 

591 1 621 8 

1201 17041 

1209 17047 

7  CFR 

301 „ 1 5809 

600 16659 

601 1 6659 

723 15599 

916 15355 

917 15355 

1901 16465 

1940 16465 

1951 16465 

2003 16465 

3570 .: 16465 

Proposed  Rules: 

300 16218 

319 16218,  16737 

447 17103 

457 17103 

1137 16737 

1435 15622 

4279 17107 

4287 17107 

8  CFR 

3 15362,  1 7048 

208 15362 

236 15362 

312 15751 

9  CFR 

205 .....15363 

10  CFR 

0 16053 

Proposed  Rutos: 

430 16739 

12  CFR 

208 15600 

213 15364,  16053 

303 16662 

560 „.15819 

1805 16444 

Proposed  Rules: 

226 15624 

516 17110 


543 1 7110,17115 

545 15626,  171 10 

552 17110 

556 15626,  171 10 

557 15626 

561 15626 

563 -...15626,  17110 

563g 15626 

Oh.  IX 1 71 08 


13  CFR 

120 


.15601 


14  CFR 

1 16220 

21 „ 15570 

25 15570.  17048 

39 15373.  15375.  15378. 

16064.  16066.  16067.  16069. 

16070.  16072.  16073.  16473. 

16474,  16475,  16477,  16664. 

16667 

61 16220.16892 

71 15602.  15603.  15751. 

15825,  15826,  15827,  16075, 

16076.  16668.  17052.  17053, 

17054.  17055,  17056.  17057. 

17058,  17059.  17060 

91 15570,  17480 

97 1 7061 .  1 7063 

107 15751 

108 15751 

1 09 -.1 5751 

119 15570 

121 1 5570 

125 -. 15570 

129....„ 15751 

135 15570 

141 1 6220 

143 16220 

191 „ 15751 

Proposed  Rules: 

25 17117 

39 15429,  15431,  15433. 

15435,  15437,  15439,  15441, 
15443,  15861,  16113,  16115, 
17128.  17127,  17129,  17131 

71 15635.  15863.  15864. 

17134.  17135 

107 16892 

108 16892 


IS  CFR 

902 


.15381 


16  CFR 

23 


.16669 


432 16500 

456 15865 

703 15636 


17  CFR 

30 


.16687 
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145 17068 

202 15604.  16076 

232 16690 

270 ^..17512 


18CFR 

2 


.15827 


19CFR 

19 15831 

1 13 — 1 5831 

144 15831 


20CFR 

404 


.15607 


21CFR 

74 » 

101 

510 

556 


.15389 
.15390 
.15751 
.15391 


558 1 5391 .  1 5751 

1300 15391 

1309 ..._ 15391 

1310 15391 


23  era 

625 „. 


.15382 


24CFR 

50 15800 

55 „ _ 15800 

103 15794 

570.„ „ _ 17492 


2SCFR 

12 


.15610 


41 15446 

aecFR 

54  (2  documents) 16894. 

17004 
Propossd  RuIm: 
54  .„ 17004 

27CFR 

4 ' 16479 


9. 


.16502 


29CFR 

2520 „..ie979 

2590 16894.  17004 


30CFR 

915 18490 

Propoaad  Rulw: 

202 18121 

216 16121 

243 16116 

253 15639 

926 16506 

944 16507 

9^v. ••^-••■••••^•••.••••—■■•IDdUo 

32CFR 

701 ^ 15614 

806b 17070 

Proposed  RmIm: 

1 99 _ 1 651 0 

216 1 6691 

552 15639 

33CFR 

5 .'. 16695 

26 ..._ 16695 

27.... — l( 

95 ie 

100 1( 

I  iu»«..»*«............ loo9o 

117 — 15842. 17071 

130 „ 16695 

136 ....16695 

138 16695 

140 16695 

151 16695 

153 16695 

156 — 16492 

165 „...  15398,  16080,  16081 

177 16695 

PropoMd  RuIm: 

1 00 1 651 3 

117 16122 

38CFR 

PropoaadRulM: 

1258 15887 

38CFR 

1 - 15400 

1 7 _ 1 7072 

39CFR 

20 „ 17072 

40CFR 

9 16492 

52 15751,  15844,  16704, 

17081.  17083.  17084.  17087. 


17093.  17095 

83 15402.  15404 

80_ 1 6082 

81 „ 1 5751 

91  - 1 5806 

180 15615,  17096 

271 15407 

300 15411.  15572,  16706. 

16707 
Propoaed  Rules: 
52 15867.  16746,  17136, 

17137 

63 15452,  15453.  15754 

70 16124 

261 16747 

268 16753 

300 15572 

43CFR 

Proposed  Rules: 

3190 17138 

3400 _ _ 17141 

3410 _ 17141 

3420 17141 

3440 1 71 41 

3450 „ „..17141 

3460 17141 

3470 „.17141 

3480 17141 

44CFR 

64 „ 16084 

65 „ 16087 

67 16089 

Proposed  Rules: 

67 „ 16125 

45CFR 

144 16894 

146 „...16894 

148 17004 

48CFR 

2 16695 

Proposed  Rules: 

8 17008 

47CFR 

0 15852 

Ch.  I 1 6093 

1 15852 

2 _ 15978 

27 1 6099.  1 6493 

36 1 541 2 

73 15858 


90 15978 

Prapossd  Ruiss: 

2 16004.  16129 

25 16129 

63 15868 

73 15869.  15870,  15871, 

15872 

90 16004 

101 16514 


48CFR 

235 


.16099 


49CFR 

1 16498,  17100 

29 15620 

1 71 1 61 07 

Ch.  Ill 16370 

367 1541 7 

368 1 541 7 

371 15417 

372 15417 

373 — 15417 

374 _ 15417 

376 1 541 7 

377 15417 

378 „ „ 1 541 7 

387 1 6707 

390_ „ 16707 

395 16707 

531 17100 

533 „ 15859 

571 . 16707,  16718 

589 „ 1 671 8 


192 „....16131 

195 16131 

571 „ 15353.  16131 

50CFR 

229 _ „ 16108 

648 15381,  15425 

678 16648.  16656 

679 161 12,  16736 

Propossd  Rules: 

17 15640,  15646,  15872. 

15873,  16518 

229 16519 

285 1 61 32 

630 16132 

644 16132 

648 16753 

660 15874 

678 16132 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarKe. 

RULES  GOING  INTO 
EFFECT  APRIL  9,  1997 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines;  business 
practices  standards; 
published  3-10-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  4-9-97 
Indiana;  published  4-9-97 

Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Colorado;  published  3-10-97 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Imazapyr;  published  4-9-97 

Solid  wastes: 
Municipal  solid  waste 
landfills;  financial 
assurance  mechanisms 
lor  local  government 
owners;  published  11-27- 
96 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Cactus  ferruginous  pygmy- 
owl;  published  3-10-97 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Inspection  and  expedited 
removal  of  aliens; 
detention  and  removal  of 
aliens;  conduct  of  removal 
of  removal  proceedings; 
asylum  procedures; 
Federal  regulatory  review 
Correction;  put>lished  4-9- 
97 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Practices  and  procedures: 
Miscellaneous  amendments; 
published  4-9-97 


Whistleblowing;  appeals  and 
stay  requests  of  personnel 
actions;  published  4-9-97 

POSTAL  SERVICE 

International  Mail  Manual: 
Global  package  lintc  (GPL) 
service — 

Implementation;  published 
4-9-97 

TRANSPORTATION 
DEPARTMENT 

Organization,  functions,  ar>d 
authority  delegations: 
United  States  Coast  Guard, 
Ck)mmandant;  published 
4-9-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  trafTic  operating  and  flight 
rules: 

Reduced  vertical  separation 
minimum  airspace 
operations;  US-registered 
aircraft  requirements; 
published  4-9-97 
Airworthiness  directives:  - 
Boeing;  published  3-5-97 
Class  E  airspace;  published  4- 
9-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  regulations: 
Miscellaneous  amendments; 
published  4-9-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Cotton  classing,  testing,  and 
standards: 

Classification  services  to 
growers;  1997  user  fees; 
comments  due  by  4-16- 
97;  published  3-17-97 

AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

Export  programs: 
Processed  agricultural 
commodities  procurement 
for  donation  overseas; 
comments  due  by  4-14- 
97;  published  2-12-97 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurarKe  regulations: 
Fresh  plums;  comments  due 
by  4-14-97;  published  2- 
11-97 


AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Service 

Food  distribution  programs: 
Paperwork  burden  reduction; 
comments  due  t)y  4-14- 
97;  published  3-14-97 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Rulemaking  petitions: 
Western  Organizatk)n  of 
Resource  Councils; 
packer  livestock 
procurement  practices; 
comments  due  by  4-14- 
97;  published  1-14-97 

COMMERCE  DEPARTMENT 
Natiortal  Oceanic  and 
Atmospheric  Adrninistration 

Endangered  and  (hreatened 

species: 

Atlantk:  green  and  hawksbill 
turtles;  critk^  habitat 
designation;  comments 
due  by  4-15-97;  published 
2-14-97 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Navigation  regulations: 
Red  River  Waterway,  LA,  et 
al.;  comments  due  by  4- 
15-97;  published  3-5-97 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Student  assistance  general 
provisions — 
CompliarK^e  audits  arxj 
financial  responsitMlity 
standards;  comments 
due  by  4-14-97; 
published  3-20-97 

ENERGY  DEPARTMENT 

Nuclear  waste  repositories; 
site  recommendatk>ns; 
general  guklelines; 
comments  due  t)y  4-16-97; 
published  3-20-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 

standards,  national — 

Volatile  organic 
compounds  definition; 
exclusion  cA  16 
compounds;  comments 
due  by  4-16-97; 
puolished  3-17-97 
Fuels  and  fuel  additives — 

Atypical  additives  and 
biddiesel  fuels,  spectfied 
deadNnes  extension; 
arid  reformulated 
gasoline  complex 
a>odel,  survey  pre6sk>n 
requirements 
modificaton;  comments 


due  by  4-16-97; 
published  3-17-97 
Oxygenated  gasoline 
program  reformulated 
gasoline  category 
elimination  from 
reformulated  gasoline 
regulations;  comments 
due  by  4-16-97; 
published  3-17-97 
Phoenix,  AZ  moderate 
02or>e  nonattainment 
area;  reformulated 
gasoline  program 
extension;  put)lic 
hearing;  comments  due 
by  4-17-97;  published 
3-12-97 
Locomotives  and  kxx)motive 
engines;  emission 
standards;  comments  due 
by  4-14-97;  published  2- 
11-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona:  comments  due  by 
4-16-97;  published  3-17- 
97 
Clean  Air  Act: 
State  operating  permits 
program — 

Virginia;  comments  due 
by  4-17-97;  published 
3-18-97 
Pestkades;  tolerances  in  food. 
anlnr^ai  feeds,  and  raw 
agricultural  commodities: 
Propargite;  comments  due 
by  4-14-97;  published  2- 
13-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  servces: 
MCI;  unbundled  network 
elements  purchase;  new 
entrants  not  required  to 
obtain  separate  license  or 
right-to-use  agreements; 
declaratory  ruling  petitkxi; 
comments  due  by  4-15- 
97;  published  3-24-97 
Paging  systems 
devekjpment;  competitive 
bkkjing;  comments  due  t>y 
4-17-97;  published  3-12- 
97 
Radk)  servces,  special: 
Private  land  mot)ile 
servk»s — 
220-222  MHz  band; 
partitioning  arxJ 
disaggregation; 
comments  due  by  4-15- 
97;  published  4-3-97 
Radk)  statk>ns;  table  of 
assignments: 

Alat>an^:  comments  due  by 

4-14-97;  published  3-3-97 

Maryland;  comments  due  by 

4-14-97;  published  3-3-97 


IV 
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Montana;  comments  due  by 
4-14-97;  published  3-3-97 
Otdaboma;  comments  due 
by  4-14-97;  published  3-3- 
97 
South  Carolina;  comments 
due  by  4-14-97;  published 
M-97 
Texas;  comments  due  by  4- 

14-97;  published  3-3-97 
Virginia;  comments  due  by 
4-14-97;  published  3-3-97 
Televiston  broadcasting: 
Cable  TetevisKxi  Consumer 
Protection  and 
Competition  Act  of  1992— 
Rate  regulation; 
commerrts  due  by  4-14- 
97;  published  2-12-97 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Advertisement  of  memtwrship; 
comments  due  by  4-14-97; 
published  2-11-97 
Practice  and  procedure: 
Deposit  shifting  from 
Savings  Association 
Insurance  Fund  to  Bank 
lnsurarx»  Furxj; 
prevention;  comments  due 
by  4-14-97;  published  2- 
11-97 
Small  insured  institutions; 
exparxtod  examination  cyde; 
comments  due  by  4-14-97; 
published  2-12-97 

FEDERAL  MEDUTION  AND 
CONCILMTION  SERVICE 

AftMtration  services: 
Artxtraticn  policy  and 
procedures;  comments 
due  by  4-15-97;  published 
3-13-97 

FEDERAL  RESERVE 
SYSTEM 

Depository  institutions;  reserve 
requirements  (Regulation  D); 
and  Federal  Reserve  banks; 
issue  and  cancellation  of 
capital  stock  (Regulation  I): 
Depository  institution 
locatx>n;  clarification; 
comments  due  by  4-1S- 
97;  published  3-11-97 
Small  insured  institutkxis; 
expanded  examination  cyde; 
comments  due  by  4-14-97; 
published  2-12-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  ar>d  Drug 
Administration 
Food  for  human  consumptfon: 
Food  labeling— 
Health  dainrts  use 
authonzation;  final  njles 
timeframe;  comments 
due  by  4-16-97; 
published  3-17-97 
MTERIOR  DEPARTMENT 
Native  American  Graves 
Protection  and  Repatriation 
Act 


CivH  penalties  for 
compliance  failure  t>y 
museums;  comments  due 
by  4-14-97;  published  1- 
13-97 

INTERIOR  DEPARTMENT 
Redaniation  Bureau 
Acreage  limitation: 
Large  trusts  with 

iarxlhoWings;  compliance; 

meeting;  comments  due 

by  4-17-97;  published  2- 

19-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  arxJ 
abandoned  mine  land 
reclamation  plan 
submissions: 
Cokxado;  comments  due  by 

4-14-97;  published  3-13- 

97 

Indiana;  comments  due  by 
4-14-97;  published  3-13- 
97 

LABOR  DEPARTMENT 
Federal  Contract  Compliance 
Program*  Office 

Alternative  dispute  resolution; 
exptanded  use  by  agency 
programs;  comments  due  by 
4-14-97;  published  2-12-97 

LABOR  DEPARTMen* 

Alternative  dispute  resolutfon; 
exparxjed  use  m  agency 
programs;  comments  due  by 
4-14-97;  published  2-12-97 

LABOR  DEPARTMENT 
OccupatkMWI  Sataty  and 
Haaltti  Administration 

Alternative  dispute  resolution; 
expanded  use  by  agency 
programs;  comments  due  by 
4-14-97;  published  2-12-97 
Safety  and  health  starxlards: 
Exit  routes  (means  of 
egress),  public  hearing; 
comments  due  by  4-14- 
97;  published  3-3-97 

LABOR  DEPARTMENT 
Wage  and  Hour  Dhriskwi 
Alternative  dispute  resoiutfon; 
exparxled  use  in  agency 
programs;  comments  due  by 
4-14-97;  published  2-12-97 
Fair  Labor  Standards  Act: 
Emptoyment  requirements 
for  student-leamers, 
apprentk^s.  learners, 
messengers,  arxj  student 
workers;  consolidatkjn, 
redesignation,  and 
removal  of  CFR  parts;    , 
comments  due  by  4-1 S- 
97;  published  2-14-97 

LEGAL  SERVICES 
CORPORATION 

Non-LSC  funds  use: 
Statutory  resthctk>ns; 
implement^kxi;  comments 


due  by  4-14-97;  published 
3-14-97 

NATIONAL  LABOR 
RELATIONS  BOARD 

Conflk:t  of  interests:  commerrts 
due  by  4-14-97;  put)lished 
2-12-97 

OCCUPATIONAL  SAFETY 
AND  HEALTH  REVIEW 
COMMISSION 

Practice  and  procedure: 
Miscellaneous  amendments; 
comments  due  by  4-14- 
97;  published  3-14-97 

POSTAL  SERVICE 

Domestk:  Mail  Manual: 
Address  correction 
information  requests  by 
mailers;  comments  due  t)y 
4-14-97;  published  3-28- 
97 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Disat}ility  determinatk)n  for 
child  under  18  years  okJ; 
comments  due  by  4-14- 
97;  published  2-11-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operatk>ns: 
Wisconsin;  comments  due 
by  4-15-97;  published  2- 
14-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
AUiedSignal  Avkxik»,  Inc.; 

comments  due  by  4-18- 

97;  published  2-26-97 
Boeing;  comments  due  by 

4-14-97;  published  3-26- 

97 

Construcckines 
Aeronautk:as,  S.A.; 
comments  due  t>y  4-16- 
97;  published  3-7-97 

Eurocopter  Deutschland 
GmbH;  comments  due  by 
4-14-97;  published  2-13- 
97 

Gultstream  Aerospace 
Corp.;  comments  due  by 
4-14-97;  published  3-6-97 

McDonnell  Douglas; 
comments  due  by  4-16- 
97;  published  3-7-97 
Class  E  airspace;  comments 

due  by  4-15-97;  published 

3-3-97 

Cotored  Federal  airways; 
comments  due  t>y  4-17-97; 
published  :^<3-97 

TREASURY  DEPARTMENT 
Comptroller  of  tha  Currency 

Small  insured  institutfons; 
exparxled  examinatkxi  cyde; 


comments  due  by  4-14-97; 
published  2-12-97 

TREASURY  DEPARTMENT 

Customs  Service 

Foreign  trade  zones;  weekly 
entry  procedure;  comments 
due  by  4-16-97;  published 
3-14-97 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Amortizatk)n  of  intangible 
property;  comments  due 
by  4-16-97;  published  1- 
16-97 

Asset  transfers  to  tax- 
exempt  entity;  comments 
due  by  4-15-97;  putilished 
1-15-97 

Foreign  tax  credit;  filing 
requirements;  comments 
due  by  4-14-97;  published 
1-13-97 

Intangible  asset  acquisitfons 
and  deemed  asset 
purchases:  treatment; 
cross  reference; 
comments  due  by  4-16- 
97;  published  1-16-97 

Limited  partner  for  self- 
employment  tax  purposes; 
definitk>n;  comments  due 
by  4-14-97;  published  1- 
13-97 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Small  insured  institutions; 
expanded  examination  cyde; 
comments  due  by  4-14-97; 
published  2-12-97 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


Kansas  City — ^Independence,  MO 

WHEN:  May  6,  1997  at  9:00  am  to  12:00  noon 

WHERE:  Hairy  S.  Truman  Library 

Whistle  Stop  Room 

U.S.  Highway  24  and  Delaware  Street 

Independence,  MO  64050 

Long  Beach,  CA 

WHEN:  May  20,  1997  at  9:00  am  to  12:00  noon 

WHERE:  Glemi  M.  Anderson  Federal  Building 

501  W.  Ocean  Blvd. 

ConfiBience  Room  3470 

Long  Beach,  CA  90802 

San  Francisco,  CA 

WHEN:  May  21,  1997  at  9:00  am  to  12:00  noon 
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announcement  on  the  inside  cover  of  this  issue. 
For  information  on  briefings  in  Kansas  City  and 
Indep)endence,  MO,  Long  Beach  and  San  Francisco,  CA, 
and  Anchorage,  AK,  see  the  announcement  in 
Reader  Aids. 
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via 
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The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
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NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Draftii^  Handbook 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  brieflngs  (approximately  3  hours)  to  present; 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  April  15,  1997  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVA'nONS:  202-523-4538 

For  additianal  Iriefing*  see  the  announcement  in  Reader  Aids 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

{Docket  No.  NM-14Q;  Special  Conditions 
No.  2S-ANM-12S] 

Special  Conditions:  Loclcheed  Martin 
Aerospace  Corp.  Model  I.382J 
Airplane,  High-Intensity  Radiated 
Fields 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Lockheeifl  Martin 
Aerospace  Corp.  Model  L382J  airplane. 
This  model  airplane  will  utilize  new 
avionics/electronic  systems,  Mil  Std 
1553  data  buses  and  dual  head-up 
displays  that  provide  critical  data  to  the 
flightcrew.  The  applicable  regulations 
do  not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  from  the  effects  of  high- 
intensity  radiated  fields.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  April  2, 1997. 
Comments  must  be  received  on  or 
before  May  27.  1997. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Assistant  Chief  Counsel, 
Attn:  Rules  Docket  (ANM-7).  Docket 
No.  NM-140,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM-140.  Comments  may  be 
inspected  in  the  Rules  Docket 


weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Zielinski,  Standardization  Branch, 
ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2279. 

SUPPLEMENTARY  INFORMATION: 

Comment  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  condition 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamp>ed  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-140." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  August  2, 1992,  Lockheed  Martin 
Aerospace  Corp.  applied  for  an 
amendment  to  their  Type  Certificate  No. 
AlSO  to  include  their  new  Model 
L382J.  Th&  Model  L382J  is  a  derivative 
of  the  L382B/E/G  currently  approved 
under  Type  Certificate  No.  AlSO,  and 
features  a  new  engine  (with 
approximately  the  same  rated 
horsepower,  but  heavily  flat-rated)  and 
propeller,  both  of  which  are  controlled 
by  a  full  authority  digital  engine  control. 
Additionally,  the  fli^t  deck  is 
substantially  modified  by  the 
installation  of  four  liquid  crystal  flight 
displays,  dual  head-up  displays,  and 
Mil  Std  1553  data  buses.  The  flight 


engineer  position  is  deleted,  requiring 
automation  of  some  functions  as  well  as 
redesign  of  the  front  and  overhead 
panels.  Some  structure  has  been 
modified  but  the  aerodynamics  of  the 
airplane  are  essentially  unchanged.  The 
latest  Part  25  requirement  will  be  used 
for  all  significantly  modified  portions  of 
the  Model  382J  (as  compared  to  the 
present  L382),  and,  for  the  unmodified 
portions  of  the  aiiplaxte,  the  applicable 
certification  standard  will  be  the  Part  25 
rules  that  were  effective  on  February  1, 
1965. 

Tjrpe  Certification  Basis 

Under  the  provisions  of  §  21.101, 
Lockheed  Martin  Aerospace  Corp.  must 
show  that  the  Model  L382J  airplanes 
meet  the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  AlSO  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  changes  to 
the  Model  L382.  In  addition,  the 
certification  basis  includes  certain 
special  conditions  and  later  amended 
sections  of  Part  25  that  are  not  relevant 
to  these  proposed  special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  Part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  L382J  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  imder  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regudations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  aitaended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §21. 101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Model  L382J  incorporates  new 
avionic/electronic  installations, 
including  a  digital  Electronic  Flight 
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Instrument  System  fEFIS).  Mil  Std  1553 
data  buses  and  dual  head-up  displays 
that  provide  critical  data  to  the 
flightcrew  and  a  Full  Authority  Digital 
Engine  Control  (FADEC)  system  that 
controls  critical  engine  parameters. 
These  systems  may  be  vulnerable  to 
high-intensity  radiated  fields  (HIRF) 
external  to  the  airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  issued 
for  the  L382)  which  require  that  new 
technology  electrical  and  electronic 
systems,  such  as  the  EFIS,  FADEC. 
HUD,  etc.,  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  both  the 
direct  and  indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  imdefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak 

(V/M) 

Average 

(V/M) 

lOKHz-IOOKHz  

50 

60 

70 

200 

30 

150 

70 

4,020 

1.700 

5.000 

6.680 

6,850 

3,600 

3,500 

3.500 

2.100 

50 

100KHZ-500KHZ  

500  KHz-2000  KHz  

-2  MHz-30  MHz  „.. 

30  MHz-100  MHz  

60 

70 

200 

30 

100MHZ-200MHZ  

200  MHz-400  MHz  

400  MHz-700  MHz  

700MHz-1000MHz  

1  GHz-2  GHz  

33 

70 

935 

170 

990 

2  GHz-4  GHz  

840 

4  GHz-6  GHz  

310 

6  GHz-8  GHz  

670 

8GHZ-12GHZ 

12GHz-18GHz  

1.270 
360 

18GHz-40GHz  

750 

As  discussed  above,  these  special 
conditions  would  be  applicable  initially 
to  the  Model  L382;.  Should  Lockheed 
Martin  Aerospace  Corp.  apply  at  a  later 
date  for  a  change  to  the  type  certificate 
to  include  another  model  incorporating 
the  same  novel  or  unusual  design 
feature,  these  special  conditions  would 
apply  to  that  model  as  well,  under  the 
provisions  of  §  21.101(a)(1). 

Conclusion 

This  action  aQ'ects  only  certain  design 
features  on  the  Lockheed  Martin 
Aerospace  Corporation  Model  L382J 
airplanes.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  for  this  airplane  has  been 
submitted,  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  residt  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
inmiinent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Sub)ects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701, 

44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Lockheed 
Martin  Aerospace  Corp.  Model  L382J 
airplanes. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  this  special 
conditions,  the  following  definition 
applies:  Critical  Functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Washington,  on  April  2, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service, 
ANM-100. 

(PR  Doc.  97-9244  Filed  4-9-97;  8:45  am) 
BILUNG  CODE  4*10-1 3^^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-83-AD:  Amendment 
30-0992;  AD  97-06-04] 

RIN  2120-^kA64 

Airworthiness  Directives;  Airbus  Model 
A320-111,  -211,  -212,  and  -231  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320-111,  -211.-212,  and  -231  series 
airplanes,  that  requires  reinforcement  of 
the  tail  section  of  the  fuselage  at  frames 
68  and  69.  This  amendment  is  prompted 
by  reports  indicating  that  the  tail  section 
has  struck  the  runway  during  takeoffs 
and  landings.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
structural  damage  to  the  tail  section 
when  it  strikes  the  runway;  that 


condition,  if  not  detected,  could  result 
in  depressurization  of  the  fuselage 
during  flight. 

DATES:  Effective  May  15, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  15, 
1997. 

ADDRESSES:  The  service  information  ' 
referenced  in  this  AD  may  be  obtained 
fitim  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  ^AV.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320-111,  -211,  -212,  and  -231 
series  airplanes  was  published  in  the 
Federal  Register  on  October  23,  1996 
(61  FR  54960).  That  action  proposed  to 
require  modification  of  the  tail  section 
of  the  airplane  by  reinforcement  of  the 
fuselage  at  frames  68  and  69. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  AD. 

Request  to  Extend  the  Compliance  Time 

One  commenter  requests  that  the 
compliance  time  for  the  modification  be 
extended  from  the  proposed  4  years  to 
6  years.  This  commenter  points  out  that 
further  analysis  conducted  by  Airbus 
has  indicated  that  additional  fuselage 
frames,  beyond  those  addressed  by  the 
proposal,  may  also  be  affected.  Airbus 
has  indicated  that  it  will  release  a  new 
Service  Bulletin  A320-53-1131,  which 
will  contain  procedures  that  include 
modification  of  these  additional  frames. 
In  anticipation  of  the  imminent  release 
of  this  service  information,  the 
commenter  requests  that  the  compliance 
time  of  the  proposed  AD  be  extended  in 


order  to  allow  the  rework  of  all  affected 
areas  to  be  performed  at  the  same  time. 

The  FAA  concurs  with  the 
commenter's  request  to  extend  the 
compliance  time.  The  FAA 
acknowledges  that  Airbus  will  soon 
release  a  new  service  bulletin  to  address 
other  affected  fuselage  frames.  In 
addition,  the  Direction  Generale  de 
r Aviation  Civile  (DC AC),  which  is  the 
airworthiness  authority  for  France,  has 
already  issued  French  airworthiness 
directive  (CN)  96-009-074(B)Rl,  which 
provides  for  a  compliance  time  of  6 
years  for  modification  of  the  fuselage 
frames  addressed  in  Airbus  Service 
Bulletin  A320-53-1110. 

The  FAA  also  acknowledges  that,  due 
to  the  magnitude  of  both  the 
modification  required  by  this  AD  action, 
as  well  as  the  modification  of  the 
additional  frames  that  may  be  included 
in  the  new  service  bulletin,  performing 
both  modifications  at  the  same  time  will 
decrease  the  chance  for  human  error  to 
occur  and,  thus,  enhance  safety. 

Once  the  new  service  bulletin  is 
released  and  reviewed,  the  FAA  may 
consider  additional  rulemaking  for 
accomplishment  of  the  pertinent 
modifications  identified  in  Airbus 
Service  Bulletin  A320-53-1131. 

Conclusion 

After  careful  review  of  the  avail^le 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  97  Airbus 
Model  A320-111,  -211,  -212,  and  -231 
series  airplanes  of  U.S.  registry  will  he 
affected  by  this  AD,  that  it  will  take 
approximately  196  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  be  provided  by  the  manufacturer  at 
no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$1,140,720,  or  $11,760  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futuie  if  this  AD 
were  not  adopted. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-08-04    Airbus  Industrie:  Amendment 
39-9992.  Docket  96-NfM-93-AD. 

Applicability:  Model  A320-111.  -211, 
-212.  and  -231  series  airplanes,  as  listed  in 
Airbus  Service  Bulletin  A320-53-1110, 
dated  August  28, 1995;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  tlie  requirements  of  this  AD  is  affected,  the 
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owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  damage  to  the  tail 
section  of  the  airplane  when  it  strikes  the 
runway  which,  if  undetected,  could  result  in 
depressuhzation  of  the  fuselage  during  flight, 
accomplish  the  following: 

(a)  Within  6  years  after  the  efiective  date 
of  this  AD,  modify  the  fuselage  by  reinforcing 
frames  68  and  69  in  accordance  with  Airbus 
Service  Bulletin  A320-53-1110.  dated 
August  28, 1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A320-53-1110, 
dated  August  28,  1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
May  15. 1997. 

Issued  in  Renton,  Washington,  on  April  2, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  97-9009  Filed  4-9-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NIM-239-AD;  Amendment 
39-9993;  AD  97-0^-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-100.  -200,  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airwnorthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
100,  -200,  and  -300  series  airplanes, 
that  requires  replacement  of  certain 
switches  in  the  cabin  attendant's  panel 
at  door  4  right  and  door  2  right  with 
new  improved  switches.  This 
amendment  is  prompted  by  reports 
indicating  that  fires  have  occurred  on 
some  airplanes  due  to  the  internal 
failure  of  some  of  these  switches.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  installation  and 
use  of  switches  that  could  short  circuit 
when  they  fail,  and  consequently  cause 
fire  and  smoke  aboard  the  airplane. 
DATES:  Effective  May  15.  1997. 

The  incorporation  by  reference  of 
cer&in  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  15, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Forrest  Keller,  Senior  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington; 
telephone  (206)  227-2790;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747-100,  -200,  and  -300  series 
airplanes  was  published  in  the  Federal 
Register  as  a  supplemental  notice  of 


proposed  rulemaking  (NPRM)  on 
January  21.  1997  (62  FR  2981).  That 
action  proposed  to  require  removing 
switches  S4  and/or  S5,  or  switches  S7 
and  S8,  that  are  currently  installed  on 
the  cabin  attendant's  panel  at  door  4 
right,  and  the  equivalent  switches  at 
door  2  right,  and  replacing  them  with 
new  improved  switches. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Two  commenters  support  the 
proposed  rule. 

Request  To  Include  a  New  Requirement 
for  Doors  1  and  3 

One  commenter  requests  that  the 
proposed  replacement  of  the  switches 
on  the  cabin  attendant's  panel  also  be 
accomplished  at  doors  1  and  3.  The 
commenter  states  that  doors  1  and  3 
have  the  same  switches  that  are  subject 
to  the  addressed  unsafe  condition  as  the 
switches  at  doors  2  and  4. 

The  FAA  acknowledges  that  the 
switches  at  doors  1  and  3  are  prone  to 
failure;  however,  at  this  time,  the  FAA 
has  received  no  reports  of  fire  and 
smoke  at  those  locations.  The  FAA 
points  out  that  adding  a  new 
requirement  to  the  proposed  AD  would 
require  public  comment  before  adopting 
a  final  rule,  hence  a  second 
supplemental  NPRM.  The  FAA  has 
considered  the  degree  of  urgency 
associated  with  addressing  the 
identified  unsafe  condition  at  doors  2 
and  4,  and  the  amount  of  time  that  has 
already  elapsed  since  issuance  of  the 
original  proposed  rule.  In  light  of  these 
items,  the  FAA  has  determined  that 
further  delay  of  this  final  rule  action  is 
not  appropriate.  However,  the  FAA  is 
currently  considering  issuing  a  separate 
rulemaking  action  to  address  the 
identified  unsafe  condition  at  doors  1 
and  3. 

Request  for  an  Alternative  Method  of 
Compliance 

One  commenter  requests  that  the  FAA 
revise  paragraph  (a)  of  the  proposed  rule 
to  reference  an  alternative  method  of 
compliance  for  replacing  the  existing 
switches  with  new  improved 
replacement  switches.  The  commenter 
recommends  suitable  plug-in  switches, 
in  lieu  of  the  soldered  switches,  as 
described  in  Boeing  Alert  Service 
Bulletin  747-33A2252,  dated  August  1, 
1996  (which  is  referenced  in  the 
proposed  AD  as  the  appropriate  source 
of  service  information).  The  commenter 
states  that  soldered  switches  add 


considerable  complexity  and  cost  to  the 
replacement,  which  prevents 
accomplishment  of  the  replacement  on 
the  line.  The  commenter  notes  that  it 
has  requested  Boeing  revise  the 
referenced  alert  service  bulletin  to 
specify  a  suitable  plug-in  switch. 

The  FAA  does  not  concur.  The  FAA 
does  not  consider  it  appropri.nte  to 
include  various  provisions  in  nii  AD 
applicable  to  a  single  operator's  unique 
use  of  an  affected  airplane.  Parn^raph  (c) 
of  this  AD  contains  a  provision  for 
requesting  approval  of  an  altermitive 
method  of  compliance  to  address  these 
types  of  unique  circumstances.  The 
FAA  acknowledges  that  a  design 
solution  that  utilizes  plug-in  switches 
may  cost  less  and  may  be  less  complex; 
however,  the  FAA  does  not  mandate  a 
design  solution  based  on  those  criteria 
alone.  Further,  the  FAA  is  unaware  of 
a  revision  to  the  referenced  alert  service 
bulletin. 

Request  To  Revise  the  Cost  Estimate 

One  commenter  questions  the  FAA's 
cost  and  work  hour  estimate  in  the 
preamble  of  the  proposal.  The 
commenter  states  that  the  estimated  per 
airplane  cost  of  $1,112,  presented  in  the 
cost  impact  information  in  the  preamble 
to  the  proposal,  is  too  low.  This 
commenter  suggests  that  the  required 
replacement  would  take  approximately 
10  work  hours  per  airplane  and  would 
cost  approximately  $1,300  per  panel  (2 
panels  per  airplane).  Upon  further 
review,  the  FAA  concurs  that  the 
number  of  work  hours  and  cost  of 
required  parts  is  higher  than 
approximated  previously.  The  FAA  has 
revised  the  cost  impact  information, 
below,  to  include  this  updated 
information. 

New  Notice  of  Status  Change 

Since  issuance  of  the  supplemental 
NPRM,  Boeing  has  issued  Notice  of 
Status  Change  (NSC)  747-33A2252  NSC 
01,  dated  October  10,  1996,  which 
amends  Boeing  Alert  Service  Bulletin 
747-33 A2252,  dated  August  1,  1996. 
This  NSC  removes  airplanes  that  have 
been  converted  to  special  freighters 
from  the  effectivity  listing  of  the  alert 
service  bulletin  and  makes  certain 
editorial  changes.  The  FAA  has  revised 
the  final  rule  to  reference  this  NSC  as  an 
additional  soiu-ce  of  service  information. 

New  "Note  2" 

The  FAA  has  revised  the  final  rule  to 
include  a  new  NOTE  2  to  clarify  that, 
although  the  procedures  in  Boeing  Alert 
Service  Bulletin  747-33A2252,  dated 
August  1, 1996,  address  replacing  only 
the  switches  located  at  door  4,  they  can 
be  used  just  as  effectively  for  replacing 


the  switches  located  at  door  2.  The  FAA 
mentioned  this  clarification  in  the 
Requirements  of  the  Revised  Proposed 
Rule  Section  in  the  preamble  of  the 
supplemental  NPRM. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  significantly  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

Cost  Impact 

There  are  approximately  648  Boeing 
Model  747-100,  -200,  and  -300  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  Of  this  number,  the 
FAA  estimates  that  167  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  required  replacement  of  the 
switches  will  take  approximately  10 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $1,300  per  panel  (2 
panels  per  airplane).  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$534,400,  or  $3,200  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

•    Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-08-05    Boeing:  Amendment  39-9993. 
Docket  96-NM-239-AD. 

Applicability:  Model  747-100,  -200,  and 
-300  series' airplanes;  as  listed  in  Boeing 
Alert  Service  Bulletin  747-33A2252,  dated 
August  1 .  1996,  as  revised  by  Boeing  Notice 
of  Status  Change  747-33  A2252  NSC  01 . 
dated  October  10, 1996;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sftecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  installation  and  use  of 
switches  in  the  cabin  attendant's  panel  that 
could  short  circuit  when  they  feil,  and 
consequently  cause  fire  and  smoke  aboard 
the  airplane,  accomplish  the  following: 

(a)  Within  10  months  after  the  effective 
date  of  this  AD,  remove  switches  S4  and/or 
S5,  or  switches  S7  and  S8,  that  are  installed 
in  the  cabin  attendant's  panel  at  door  4  right, 
and  the  equivalent  switches  at  door  2  right, 
and  replace  them  with  new  switches  in 
accordance  with  the  procedures  specified  in 
Boeing  Alert  Service  Bulletin  747-33A2252, 
dated  August  1, 1996,  as  revised  by  Boeing 
Notice  of  Status  Change  747-33A2252  NSC 
01,  dated  October  10, 1996. 
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Note  2:  Although  the  procedures  in  Boeing 
Alert  Service  Bulletin  747-33A2252.  dated 
August  1,  1996,  as  revised  by  Boeing  Notice 
of  Status  Change  747-33  A2252  NSC  01, 
dated  October  10,  1996,  address  replacing 
only  the  switches  located  at  door  4.  they  can 
be  used  just  as  effectively  for  replacing  the 
switches  located  at  door  2. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  at  door  2  right  or  at  door 
4  rigiht  of  any  airplane  an  attendant's  panel 
having  switch  part  numbers  identlTied  in  the 
"Old  Switch"  column  of  any  table  contained 
in  Boeing  Alert  Service  Bulletin  747- 
33A2252,  dated  August  1, 1996,  as  revised  by 
Boeing  Notice  of  Status  Change  747-33A2252 
NSC  01,  dated  October  10, 1996. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-33A2252,  dated  August  1,  1996, 
as  revised  by  Boeing  Notice  of  Status  Change 
747-33A2252  NSC  01,  dated  October  10. 
1996.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Croup, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effiective  on 
May  15, 1997. 

Issued  in  Renton,  Washington,  on  April  2, 
1997 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  97-9010  Filed  4-»-97;  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-196-AD;  Amendment 
39-9991;  AD  97-08-03] 

RIN2120-AA64 

Airworttiiness  Directives;  Airbus  Model 
A310  and  A300-600  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicahle  to  certain  Airbus  Model 
A310  and  A3(X)-600  series  airplanes, 
that  requires  a  functional  flow  test  and 
leak  test  to  verify  if  the  pressure 
reducing  valve  in  the  cargo  fire 
extinguishing  system  is  in  a  serviceable 
cdl^dition.  and  replacement  of  any 
faulty  valve  with  a  new  valve  prior  to 
extended  range  twin-engine  operations 
of  the  airplane.  This  amendment  is 
prompted  by  a  report  that,  during  a 
scheduled  maintenance  check,  an 
inoperative  pressure  reducing  valve  was 
found  in  the  cargo  fire  extinguishing 
system.  The  actions  specified  by  this  AD 
are  intended  to  ensure  that  a  faulty 
pressure  reducing  valve  is  not  installed, 
which  could  result  in  reduced  hre 
protection  of  the  cargo  compartment  of 
the  airplane. 
DATES:  Effective  May  15,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  15, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Dhocket. 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 


Model  A310  and  A300-600  series 
airplanes  was  published  in  the  Federal 
Register  on  September  7, 1995  (60  FR 
46541).  That  action  proposed  to  require 
a  functional  flow  test  and  leak  test  to 
verify  if  the  pressure  reducing  valve  in 
the  cargo  fire  extinguishing  system  is  in 
a  serviceable  condition. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  AD. 

Request  To  Make  AD  Effective 
Immediately 

One  commenter  supports  the  intent  of 
the  proposed  rule,  but  opposes  the 
FAA's  method  of  issuing  the  rule  by 
providing  time  for  prior  notice  and 
public  comment.  This  commenter 
considers  that  the  potential  unsafe 
condition  regarding  the  fire 
extinguishing  systems  that  qualify  an 
airplane  for  extend  range  twin-engine 
operation  (ETOPS)  flights  should  have 
been  issued  as  an  immediately  adopted 
rule.  Further,  the  commenter  contends 
that  the  AD  should  prohibit  extended 
ETOPS  operation  beyond  60  minutes, 
and  include  a  temporary  revision  to  the 
Airplane  Flight  Manual  (AFM)  alerting 
the  crew  of  the  potentially  unsafe 
condition  should  a  fire  exist. 
Terminating  action  for  the  restricted 
operation  and  AFM  revision  should  be 
authorized  after  compliance  with  the 
inspection  and  replacement  criteria  of 
the  AD.  The  commenter  maintains  that 
the  seriousness  of  a  cargo  fire  during 
ETOPS  operation  mandates  such  action. 

While  the  FAA  recognizes  the 
urgency  of  safety  measures  to  ensure 
that  fire  does  not  present  an  unsafe 
condition  onboard  an  airplane,  the  FAA 
does  not  concur  with  the  commenter's 
suggestion  that  notice  and  time  for 
public  comment  should  have  been 
waived  for  this  rulemaking  action.  The 
FAA  conducted  a  review  of  the 
characteristics  of  the  failure  mode 
relative  to  the  subject  pressure  valve 
and  concluded  that  the  safety 
implications  did  not  warrant 
rulemaking  without  the  opportunity  for 
public  participation.  The  airplane  on 
which  the  inoperative  pressure  reducing 
valve  was  found  was  not  approved  for 
ETOPS  operations.  Further,  at  the  time 
the  notice  was  issued,  there  were  no 
U.S.-registered  Model  A300-600  or 
A310  series  airplanes  that  were 
approved  for  ETOPS  operations.  The 
consequences  of  the  subject  faulty  valve 
are  not  as  critical  for  non-ETOPS 


operations,  since  other  additional  fire 
extinguishing  features  of  the  system  can 
address  problems  that  occur  vtdthin  a 
typical  flight  range  (or  60  minutes). 

CoBclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  48  Airbus 
Model  A3 10  and  A300-600  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $2,880.  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  wrill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-08-03    Airbus  Industrie:  Amendment 
39-9991.  Docket  94-NM-196-AD. 
Applicability:  Model  A3 10  and  A300-600 
series  airplanes  on  which  Airbus 
Modi6cation  6403  (reference  Airbus  Service 
Bulletin  A310-26-2010  or  A300-600-2&- 
6011)  has  been  installed;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  otherwise 
has  been  modified,  altered,  or  repaired  in  the 
area  subject  to  the  requirements  of  this  AD. 
For  airplanes  that  have  Iteen  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  fitun  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  a  faulty  pressure  reducing 
valve  in  the  cargo  fire  extinguishing  system 
is  not  installed,  which  could  result  in 
reduced  fire  protection  of  the  cargo 
compartment  of  the  airplane  from  260 
minutes  to  60  minutes,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  600  total 
flight  hours  after  the  effective  date  of  this  AD, 
perform  a  functional  flow  test  and  leak  test 

to  verify  if  the  pressure  reducing  valve  in  the 
cargo  fire  extinguishing  system  is  in  a 
serviceable  condition,  in  accordance  with 
paragraph  4.2.,  Description,  of  Airbus  All 
Operators  Telex  AOT  26-13,  dated  June  28, 
1994.  If  a  faulty  pressure  reducing  valve  is 
installed,  prior  to  extended  range  twin- 
engine  operations  (ETOPS),  replace  it  with  a 
new  valve,  in  accordance  with  the  aircraft 
maintenance  manual,  reference  26-23-14, 
Page  block  401. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Nota  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compUance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  teats  shall  be  done  in  accordance 
with  Airbus  All  Operators  Telex  AOT  26-13. 
dated  June  28, 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  l>e 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
May  15, 1997. 

Issued  in  Renton,  Washington,  on  April  2, 
1997. 

Darrall  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-9011  Filed  4-9-97;  8:45  am) 

BILUNG  COOE  4S10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-CE^1-AD;  Amendment  39- 
9994;  AD  97-08-06] 

RIN  2120-nAAe4 

Airworthiness  Directives;  Louis 
L'Hotelller,  S.A.,  Ball  and  Swivel  Join! 
Quick  Connectors 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Louis  L'Hotellier  S.A. 
(L'Hotellier)  ball  and  swivel  joint  quick 
connectors  installed  on  gliders  and 
sailplanes  that  are  not  equipped  with  a 
"Uerling"  sleeve  or  an  LS-safety  sleeve. 
These  connectors  allow  the  operator  of 
the  gliders  and  sailplanes  to  quickly 
connect  and  disconnect  the  control 
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systems  during  assembly  and 
disassembly  for  storage  purposes.  This 
action  requires  enlarging  the  safety  pin 
guide  hole  diameter,  and  fabricating  and 
installing  a  placard  that  specifies  a 
check  of  the  security  of  the  connectors 
prior  to  each  flight.  Several  in-flight 
accidents  involving  inadvertent 
disconnection  of  these  connectors  that 
are  installed  on  certain  gliders  and 
sailplanes  prompted  this  action.  The 
actions  speciHed  by  this  AD  are 
intended  to  prevent  the  connectors  from 
becoming  inadvertently  disconnected, 
which  could  result  in  loss  of  control  of 
the  sailplane  or  glider. 
DATES:  Effective  June  2,  1997. 
ADDRESSES:  This  AD  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  92-CE^l-AD.  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Mike  Kiesov,  Project  Officer, 
Sailplanes/Gliders,  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106;  telephone 
(816)  426-6932;  facsimile  (816)  426- 
2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AO 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  Louis  L'Hot'ellier  S.A. 
(L'Hotellier)  ball  and  swivel  joint  quick 
connectors  was  published  in  the 
Federal  Register  on  November  21, 1996 
(61  FR  59203).  The  action  proposed  to 
require  the  following  actions  for  gliders 
and  sailplanes  utilizing  the  L'Hotellier 
ball  and  swivel  joint  quick  connectors, 
and  that  are  not  equipped  with  a 
"Uerling"  sleeve  or  an  LS-Safety  sleeve: 
— Enlarge  the  safety  pin  guide  hole 

diameter  to  a  minimum  of  1.2  mm 

(0.05  in.)  to  accommodate  a  safety 

wire  or  pin,  as  applicable. 
— Fabricate  a  placard  (using  '/h  inch 

letters)  with  the  following  words: 

"All  L'Hotellier  control  system 
connectors  must  be  secured  with 
safety  wire,  pins,  or  safety  sleeves, 
as  applicable,  prior  to  operation." 
— Install  this  placard  in  the  glider  or 

sailplane  within  the  pilot's  clear  view. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 


comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  1.100 
sailplanes  and  gliders,  with  an  average 
of  4  connectors  per  sailplane,  in  the  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  less  than  4  workhours 
per  sailplane  or  glider  to  accomplish  the 
action  (less  than  1  workhour  per 
connector),  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $264,000.  This  cost  is 
figured  for  the  estimated  time  it  would 
take  for  an  authorized  mechanic  to 
enlarge  the  safety  pin  guide  hole 
diameter.  An  owner/operator  who  holds 
a  private  pilot's  certificate,  as 
authorized  by  sections  43.7  and  43.11  of 
the  Federal  Aviation  Regulations  (14 
CFR  43.7  and  43.11),  can  fabricate  and 
install  the  placard.  This  $264,000  figure 
is  based  on  the  assumption  that  all  of 
the  affected  owners/operators  of  the 
affected  sailplanes  and  gliders  do  not 
have  the  guide  pin  hole  already 
enlarged,  a  safety  sleeve  installed,  or  the 
placard  installed. 

Compliance  Time 

The  compliance  time  of  this  AD  is  in 
calendar  time  instead  of  hours  time-in- 
service  (TIS).  The  average  monthly 
usage  of  the  affected  sailplanes  and 
gliders  ranges  throughout  the  fleet.  For 
example,  one  owner  may  operate  the 
sailplane  or  glider  25  hours  in  one 
week,  while  another  operator  may 
operate  the  sailplane  or  glider  25  hours 
in  one  year.  For  this  reason,  the.  FAA 
has  determined  that,  in  order  to  ensure 
that  all  of  the  owners/operators  of  the 
affected  sailplanes  and  gliders 
incorporate  the  required  actions  within 
a  reasonable  amount  of  time,  a  calendar 
compliance  time  is  required. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-08-06    Louis  L'Hotellier,  S.A.  Ball  and 
Swivel  Joint  Quick  Connectors: 

Amendment  39-9994;  Docket  No.  92- 
CE-41-AD. 

Applicability:  All  quick  connectors 
installed  in,  but  not  limited  to,  the  following 
gliders  and  sailplanes  that  are  not  equipped 
with  a  "Uerling"  sleeve  or  an  LS-Safety 
sleeve: 
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Manufacturer 

Alexander  Schleicher 

Centrair,  S.N 

Eiravion 

Glaser  Dirks ;.' 

Burkhart  Grob  

Intreprinderea  ICA  (Lark) 

Rolladen  Schnekler  

Schempp-Hjrth 

Schweizer  


Models 


ASK21.  ASK23.  ASW12,  ASW15,  ASW15B,  ASW17,  ASW19,  ASW19B,  ASW24,  ASW24B,  AS12.  AS-K13.  AS- 
K13.  Ka  6,  Ka  6  B,  Ka  6  BR,  Ka  6  C.  Ka  6  CR.  Ka  6  CR-Pe.  Ka  6  E,  K7,  Ka2B.  K  8.  K  8  B,  and  Rhonlerche  II. 

101,  101A.  101P,  101AP,  and  201B. 

PIK  20.  PIK  20B,  and  PIK  200. 

DG100,  DG400,  and  DG-500M. 

G102  Astir  CS,  G102  Club  Astir  III,  G102  Club  Astir  lllb,  G102  Standard  Astir  III.  G102.  G1D3  Twin  Astir,  G103 
Twin  ri,  G103A  Twin  II  Aero,  G103C  Twin  III  Aero,  G103C  Twin  III  SL.  G109,  and  G109B. 

IS-28B2  and  IS-29D2. 

LSI -I  and  LSS-a. 

Cirms,  Std  Cirrus,  Nimbus  2.  Nimlxjs  2B,  Mini-Nimbus  HS-7.  Mini-Nimbus  B.  Janus.  Discus  a,  Duo-Discus,  Stand- 
ard Austria-S.  Standard  Austria-SH,  Standard  Austria-SHI,  Ventus,  Ventus-a,  and  Ventus-a/16.6. 

2-33  and  1-26. 


Note  1:  This  AD  applies  to  the  product 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
the  product  that  has  been  modified,  altered, 
or  repaired  so  that  the  [>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  30 
calendar  days  after  the  effective  date  of  this 
AD.  or  upon  installation  of  the  quick 
connectors,  whichever  occurs  later,  unless 
already  accomplished. 

To  prevent  the  quick  connectors  from 
liecoming  inadvertently  disconnected,  which 
could  result  in  loss  of  control  of  the  sailplane 
or  glider,  accomplish  the  following: 

(a)  For  quick  connectors  that  have  a  safety 
pin  guide  hole,  enlarge  the  hole  in  the  lock 
plate  to  a  minimum  diameter  of  1.2  mm  (0.05 
in.)  to  accommodate  a  safety  wire  or  pin. 

(b)  Fabricate  and  install  a  placard  (using  1/ 
8  inch  letters)  in  the  glider  or  sailplane, 
within  the  pilot's  clear  view,  with  the 
following  words:  "All  L'Hotellier  control 
system  connectors  must  be  secured  with 
safety  wire,  pins,  or  safety  sleeves,  as 
applicable,  prior  to  operation." 

(c)  Fabricating  and  installing  the  placard  as 
required  by  paragraph  (b)  of  this  AD  may  be 
performed  by  the  owner/operator  holding  at 
least  a  private  pilot  certificate  as  authorized 
by  section  43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7),  and  must  be 
entered  into  the  sailplane's  or  glider's  records 
showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  Aircraft  Certification  Service, 
FAA,  1201  Walnut,  suite  900.  Kansas  City, 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  wl^  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  OirBctorate. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  Small  Airplane  Directorate. 

(e)  Copies  of  this  AD  may  be  inspected  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  (39-9994)  Itecomes 
effective  on  June  2, 1997. 

Issued  in  Kansas  City,  Missouri,  on  April 
2,  1997. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  97-9164  Filed  4-9-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

pocket  No.  28882;  Amdt.  No.  1792] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  sfh^pace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 


DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  &e  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
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regulatory  description  of  each  SIAP  is 
contained  in  ofHciai  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA*  Forms  826Q-3.  8260- 
4,  and  8260-5.  Material  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identiHes 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefbre — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  trafHc  control,  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  April  4. 1997. 
David  R.  Harrington, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  ^art  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  estabHshing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specihed,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120.  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23.  97.25.  97.27,  97.29,  97.31,  97.33 
and  97.35    (Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
orTACAN;  §97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB.  NDB/DME;  §97.29  ILS, 
ILS/DME.  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

•  *  *  Effective  April  24.  1997 

Minneapolis,  MN.  Minneapolis-St  Paul  Intl 

(Wold-Chamberlain).  ILS  PRM  RWY  29R. 

Orig 
Minneapolis.  MN,  Minncapolis-St  Paul  Intl 

(Wold-Chamberlain).  ILS  PRM  RWY  29L. 

Orig 

*  *   '  Effective  May  22,  1997 

Atqasuk.  AK,  AtqasuluCPS  RWY  6.  Orig 
Atqasuk.  AK.  Atqasuk,  GPS  RWY  24.  Orig 
Kake.  AK.  Kakc.  NDB/DME  RWY  10.  Orig 
Clarksville.  AR.  Clarksville  Muni.  NDB  OR 
GSP-A.  Amdt  5 


Clarksville,  AR.  Clarksville  Muni.  GPS  RWY 

9.  Orig 
Clarksville.  AR.  Clarksville  Muni.  GPS  RWY 

27.  Orig 
Lake  Village.  AR,  Lake  Village  Muni.  VOR 

ORGPS-A.  Amdt7 
Lake  Village,  AR.  Lake  Village  Muni.  VOR/ 

DME  OR  GPS-B.  Amdt  5 
French  Lick.  IN.  French  Lick  Muni.  NDB 

RWY  26.  Orig.  CANCELLED 
Fort  Leavenworth.  KS.  Sherman  AAF,  VOR- 

A.  Amdt  3.  CANCELLED 
Hazard,  KY.  Wendell  H  Ford.  VOR/DME 

RWY  14.  Orig 
Hazard.  KY,  Wendell  H  Ford.  GPS  RWY  14. 

Orig 
Northampton.  MA.  Northampton,  VOR  OR 

GPS-A,  Amdt  4 
Northampton,  MA,  Northampton,  VOR/ 

DME-B,  Amdt  4 
Drummond  Island,  MI,  Drumraond  Island, 

GPS  RWY  8.  Orig 
Drummond  Island,  MI,  Drummond  Island, 

GPS  RWY  26.  Orig 
Dodge  Center.  MN,  Dodge  Center,  GPS  RWY 

34,  Orig 
St  Paul.  MN.  Lake  Elmo.  GPS  RWY  31,  Orig 
Newark,  N),  Newark  Intl,  ILS  RWY  11,  Amdt 

1 
Montgomery,  NY,  Orange  County,  ILS  RWY 

3.  Orig 
Hazen.  ND.  Mercer  County  Regional,  NDB 

RWY  32,  Orig 
Norwalk-Huron,  OH.  Norwalk-Huron  County, 

GPS  RWY  28,  Orig 
Hobart,  OK.  Hobart  Muni.  VOR  RWY  35. 

Amdt  8 
Hobart,  OK.  Hobart  Muni.  GPS  RWY  17.  Orig 
Hobart.  OK.  Hobart  Muni.  GPS  RWY  35,  Orig 
Gregory,  SD,  Gregory  Muni,  GPS  RWY  31, 

Orig 
Hot  Springs,  SD,  Hot  Springs  Muni,  GPS 

RWY  19,  Orig 
Weslaco,  TX,  Mid  Valley,  RNAV  OR  GPS 

RWY  13,  Orig,  CANCELLED 
Weslaco,  TX.  Mid  Valley.  GPS  RWY  13.  Orig 
Tomahawk.  Wl.  Tomahawk  Regional.  VOR/ 

DME-A.  Orig 

*  *  'Effective July  17,  1997 

Kake,  AK,  Kake,  GPS  RWY  10,  Orig 
Willimantic,  CT,  Windham,  GPS  RWY  9, 

Orig 
Deming,  NM,  Deming  Muni,  VOR  RWY  26. 

Amdt  9 
Deming.  NM.  Deming  Muni.  GPS  RWY  4, 

Orig 
Deming,  NM,  Deming  Muni,  GPS  RWY  26, 

Orig 
Marysville.  OH,  Union  County,  GPS  RWY  9, 

Orig 
Marysville,  OH,  Union  County,  GPS  RWY  27, 

Orig 

Note:  The  FAA  published  the  following 
procedure  in  Docket  No.  28838,  Amdt.  No. 
1787  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol  62,  No.  58)  Page  14297 
dated  Wednesday.  March  26, 1997  under 
section  97.29  effective  April  24, 1997  which 
is  hereby  amended  to  read  *   *   * 
Wilmington,  DE,  New  Castle  County,  MLS 
RWY  9.  Orig. 

|FR  Doc.  97-9245  Filed  4-«>-97:  8:45  am) 

BtUJNG  CODE  4910-13-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Pari  97 

{Docket  tto.  28883;  Amdt  No.  1793] 

RIN  2120-AA65 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instnunent  flight  rules 
at  the  affected  auports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ajffected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1 .  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  IDociunents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
).  Best.  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 


Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  {FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  luider  5  U.S.C.  552(a).  1 
CFR  part  51 ,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  ueed  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR     • 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FTXZ/Temporaiy 
(FLX:/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 


airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce.  L  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 

Issued  in  Washington,  DC  on  April  4. 1997. 
David  R.  Hanington. 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 
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2.  Part  97  is  {imended  to  read  as 
follows: 


«  97.23.  97.25.  97.27.  97.29.  97.31.  97.33 
and  97.36    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA.  LDA/DME.  SDF.  SDF/DME; 


§97.27  NDB,  NDB/DME;  §97.29  ILS. 
ILS/DME,  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  •  Effective  upon  Publication 


FOCdate 


01A)3/97 
01/13/97 
01/13/97 
01/13/97 
03A)5«7 

03/10/97 

03/19/97 
03/19/97 
03/20/97 

03/20/97 

03/20/97 
03/20/97 
03*20«7 
03/21/97  . 
03/21/97  . 
03/25/97  . 
03/2S/97  . 
03/25«7  . 

03/25«7  . 
03/27/97  . 
03/27/97  . 
03/27/97  . 
03/27/97  . 
03/27/97  . 
03/27/97  . 
03/27/97  . 
03/27/97  . 
03/27/97  . 
03/27/97  . 
03/27/97  . 
03/27/97  . 
03/27/97  . 
03/28/07  . 
03/28/97  . 
03/28«7  . 

03/31/97  . 
04/01/97  . 
04A)1/97  . 
04/01/97  . 


State 


FL 
SC 
SC 
SC 

MN 

KS 

MA 
MO 
AR 

AR 

AR 

MO 

NH 

NJ 

LA 

LA 

MA 

MA 

MA 

MA 

AL 

AR 

AR 

KY 

KY 

KY 

KY 

OK 

TX 

TX 

TX 

TX 

TX 

Ml 

Ml 

MN 

OH 
TX 
TX 
TX    ■ 


City 


Gainesville  . 

Greer  

Greer  ^ 

Greer  

MJnr)eapotis 

Parsons  


Nantucket  .„ Nantucket  Memorial 


Mostly  . 
Dumas 


Dumas  

i^nCVSoOoO   .... 

Kansas  City 

Letianon 

Rot)binsville 
Covington  ... 

Welsh 

WestfieU 

WestfieU 

WestfieU 


WestfieW 

Greensboro  .... 

Monticelk) 

Monticelk} 

CampbeUsviile 
CampbeilsviHe 
Campbellsville 
Campbelisville 

Clinton  

Carthage 

Marfa  _ 

Marshall  

Marshall  _... 

Marshall 

Sturgis  

Sturgis  

South  St  Paul  . 

Ntorwak 

Fort  Worth  

Fort  Worth  

Fort  Worth  


Airport 


Gainesville  Regional  

Greenville-Spartanburg 

Greenville-Spartanburg 

Greenville-Spartanburg 

Minneapolis-St  Paul  IntI  (WokK)hamber- 

lain). 
Tri-City  


Mosby/Clay  County  Regional 
Billy  Free  Muni 


FDC  No. 


Billy  Free  Muni 

McGehee  Muni  

Kansas  City  Downtown 

Lebarwn  Muni  

TrentorvRobbinsville  .... 
Greater  St.  Tammany  .., 

Welsh  „ 

Barnes  Muni  , 

Barnes  Muni  

Barnes  Muni  


Barnes  Muni  „ 

Greenstwro  Muni  

Monticelk)  Muni/Ellis  FieW  

Monticello  Muni/Ellis 

Taykjr  County  

Taytor  County  

Taykx  County „ 

Taylor  County  _ 

Clinton-Sherman  

Panola  Co-Sharpe  FieW  

Marta  Muni „ 

Harrison  County „ 

Harrison  County 

Harrison  County 

Kirsch  Muni  „ 

KJrsch  Muni  _ 

Soutf)  St  Paul  Muni-RKhard  E.  Fleming 
FieW. 

Norwalk-Huron  County  

Fort 'Worth  Alliance 

Fort  Worth  Alliance 

Fort  Worth  /Alliance 


7/0043 
7/0261 
7/0262 
7/0263 
7/1190 

7/1242 

7/1465 
7/1463 
7/1495 

7/1496 
7/1494 
7/1457 
7/1489 
7/1501 
7/1512 
7/1515 
7/1557 
7/1558 
7/1559 

7/1560 
7/1643 
7/1647 
7/1648 
7/1636 
7/1638 
7/1640 
7/1642 
7/1665 
7/1672 
7/1655 
7/1669 
7/1670 
7/1671 
7/1683 
7/1684 
7/1696 

7/1729 
7/1765 
7/1766 
7/1768 


SIAP 


VOR  OR  GPS-A,  AMDT  10... 

ILSRWY21,  AMDT2A.. 

ILS  RWY  3.  AMDT  20A... 

NDB  OR  GPS  RWY  3,  AMDT  14... 

ILS  RWY  22.  AMDT  4A... 

THIS  CORRECTS  TL  97-08. 

NDB  OR  GPS  RWY  35.  AMDT  5... 

THIS  CORRECTS  NOTAM  IN  TL  97-08. 

ILS  RWY  24,  AMDT  15... 

GPS  RWY  18,  ORIG... 

VOR/DME   OR   GPS   RWY  36,   AMDT 

2A... 
NDB  RWY  36,  ORIG... 
VOR/DME  OR  GPS-A,  AMDT  2... 
ILS  RWY  19.  AMDT  20B... 
ILS  RWY  18,  AMDT  3A... 
VOR  OR  GPS  RWY  29,  AMDT  10... 
GPS  RWY  17,  ORIG... 
VOR/DME  OR  GPS  RWY  6,  AMDT  3... 
NDB  RWY  20.  AMDT  13... 
VOR  OR  GPS  RWY  20,  AMDT  18... 
VOR   OR   TACAN   OR    GPS    RWY  2. 

AMDT  2... 
ILS  RWY  20.  AMDT  3... 
NDB  OR  GPS  RWY  36.  ORIG... 
VOR-A.  AMDT  5... 
GPS  RWY  3  ORIG... 
GPS  RWY  5.  ORIG... 
SDF  RWY  23,  AMDT  2... 
NDB  OR  GPS  RWY  23.  AMDT  3... 
VOR/DME  OR  GPS-A.  AMDT  5... 
VOR  OR  GPS  RWY  35L,  AMDT  11... 
NDB  OR  GPS  RWY  35.  AMDT  1... 
VOR  RWY  30,  AMDT  4... 
RNAV  RWY  33,  AMDT  1A... 
GPS  RWY  33.  ORIG-A... 
VOR/DME-A,  AMDT  4B... 
NDB  RWY  18,  AMDT  5... 
NDB  RWY  24,  AMDT  10... 
NDB  OR  GPS-B,  AMDT  3B... 

VOR  OR  GPS-A,  AMDT  5... 
GPS  RWY  34R.  ORIG-A... 
GPS  RWY  16L,  ORIG-A... 
ILS  RWY  34R,  AMDT  2A... 


[FR  Doc.  97-9246  Filed  4-9-97;  8:45  ami 
BtUJNQ  COOE  4t10-t3-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1603 

mN304e-nAA45 

Procedures  for  Previously  Exempt 
State  and  Local  Government  Employee 
Complaints  of  Employment 
Discrimination  Under  the  Government 
Employee  Rights  Act  of  1991 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
ACTION:  Interim  rule. 


SUMMARY:  Title  UI  of  the  Civil  Rights  Act 
of  1991,  entitled  the  Government 
Employee  Rights  Act  of  1991.  extends 
the  protections  against  employment 
discrimination  based  on  race,  color, 
religion,  sex,  national  origin,  age  and 
disability  to  previously  exempt  state 
and  local  government  employees.  This 
interim  rule  establishes  EEOC 
procedures  for  resolving  employment 
discrimination  complaints  filed  by  those 
individuals. 

DATES:  This  rule  will  become  effective 
on  April  10,  1997.  Written  conunents  on 
the  interim  rule  must  be  received  on  or 
before  June  9.  1997. 
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ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  Executive 
Secretariat,  Equal  Employment 
Opportunity  Commission,  1801  L  Street, 
N.W.,  Washington,  D.C.  20507.  Copies 
of  comments  submitted  by  the  public 
will  be  available  for  review  at  the 
Commission's  library,  room  6502,  1801 
L  Street,  N.W.,  Washington,  D.C. 
between  the  hours  of  9:30  a.m.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  M.  Inzeo,  Deputy  Legal 
Counsel,  Thomas  J.  Schlageter,  Assistant 
Legal  Counsel  or  Stephanie  D.  Garner, 
Senior  Attorney,  at  (202)  663-4669  or 
TDD  (202)  663-7026.  This  notice  is  also 
available  in  the  following  formats:  Large 
print,  braille,  audio  tape  and  electronic 
file  on  computer  disk.  Requests  for  this 
notice  in  an  alternative  format  should  be 
made  to  the  Publications  Center  at  1- 
800-669-3362. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Civil  Rights  Act  of  1991  contains  the 
Government  Employee  Rights  Act  of 
1991.  2  U.S.C.  1201  et  seq.  Section  321 
of  the  Goverrunent  Employee  Rights  Act 
of  1991  (the  Act)  provides  new  equal 
employment  opportunity  protections  for 
previously  exempt  state  and  local 
government  employees.  The  Act 
designates  the  Equal  Employment 
Opportunity  Commission  as  the 
enforcement  agency  for  previously 
exempt  state  and  local  govermnent 
employees  covered  by  section  321.  2 
U.S.C.  1220. 

Section  321  of  the  Act  provides  for  an 
administrative  enforcement  mechanism 
that  is  different  from  EEOC's  normal 
charge  resolution  procedures  contained 
in  29  C.F.R.  Part  1601.  Under  section 
321,  a  covered  individual  who  believes 
he  or  she  was  discriminated  against  has 
180  days  to  file  a  complaint.  Thereafter, 
the  Act  provides  that  the  matter  be 
processed  in  accordance  with  the  formal 
adjudication  principles  and  procedures 
set  forth  in  sections  554  through  557  of 
the  Administrative  Procedure  Act.  5 
U.S.C.  554-557.  Section  321  provides 
for  judicial  review  of  a  Commission 
final  order  under  chapter  158  of  title  28 
of  the  United  States  Code. 

This  interim  rule  sets  out  the 
Commission's  procedures  for  handling 
complaints  brought  by  individuals 
covered  by  section  321  of  the  Act.  The 
filing  procediues  for  complaints  follow 
established  Commission  procedures  for 
charges  published  at  29  CFR  Part  1601. 
Previously  exempt  state  and  local 
government  employees  may  file  a 
complaint  with  the  Commission  at  its 
offices  in  Washington,  D.C.  or  any  of  its 
field  offices.  The  Commission  will 
review  each  complaint  for  jurisdiction 


under  section  321  and  dismiss  those 
complaints  that  fail  to  state  a  claim. 
EEOC  may  refer  a  complaint  from  a 
previously  exempt  state  or  local 
government  employee  to  a  neutral 
mediator  or  to  any  other  alternative 
dispute  resolution  process.  EEOC  may 
investigate  a  321  complaint  using  a 
variety  of  fact-finding  methods.  In  an 
investigation,  EEOC  can  issue 
subpoenas  for  the  production  of 
evidence  or  witnesses.  EEOC's  existing 
subpoena  procedures,  found  at  29  CFR 
1601.16,  will  apply  to  subpoenas  issued 
under  this  part.  The  investigative 
procedures  of  this  rule  are  modeled  after 
those  in  Part  1601  of  this  Chapter.  It  is 
the  Commission's  intention  to  apply 
these  procedures  consistently  with  its 
application  of  the  Part  1601  procedures. 

If  the  complaint  is  not  dismissed  or 
resolved  during  mediation  or 
investigation,  the  Commission  will  send 
the  complaint  to  an  administrative  law 
judge  for  formal  adjudication  in 
accordance  with  the  Administrative 
Procedure  Act.  Discovery  under  this 
part  will  be  conducted  in  accordance 
with  the  Federal  Rules  of  Civil 
Procedure  and  the  administrative  law 
judge  will  accept  evidence  in 
accordance  with  the  Federal  Rules  of 
Evidence,  except  that  the  rules  on 
hearsay  will  not  be  strictly  applied.  The 
administrative  law  judge  will  issue  a 
decision  within  270  days  after  referral  of 
a  complaint  for  hearing. 

Within  30  days  of  issuance,  any  party 
may  appeal  the  dismissal  of  a 
complaint,  a  matter  certified  for 
interlocutory  review,  an  administrative 
law  judge's  denial  of  a  motion  for 
withdrawal  or  a  decision  of  an 
administrative  law  judge  to  the 
Commission.  After  the  parties  have 
briefed  the  issues,  the  Conunission  will 
issue  a  final  order.  In  the  absence  of  a 
timely  appeal,  the  final  decision  of  the 
administrative  law  judge  will  become 
the  final  order  of  the  Commission. 
Previously  exempt  state  and  local 
government  employees  may  seek 
judicial  review  of  an  EEOC  final  order 
within  60  days  after  its  issuance  in  the 
judicial  circuit  in  which  the  petitioner 
resides,  or  has  its  principle  office,  or  in 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit 

The  Commission  is  publishing  part 
1603  as  an  interim  rule  to  provide  for 
inunediate  processing  of  complaints 
already  filed  under  section  321  of  the 
Act.  The  Commission  will  consider  all 
comments  received  on  part  1603  and,  if 
necessary,  will  publish  a  revised  final 
rule. 


Executive  Order  12866 

In  promulgating  the  interim  rule 
implementing  section  321  of  the  Act, 
the  Commission  has  adhered  to  the 
regulatory  philosophy  and  the 
applicable  principles  of  regulation  set 
forth  in  section  1  of  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
In  addition,  it  has  been  determined  that 
this  regulation  is  not  a  significant 
regulatory  action  within  the  meaning  of 
section  3(f). 

Regulatory  Flexibility  Act 

As  Chairman  of  the  Equal 
Employment  Opportunity  Commission, 
I  certify  under  ihe  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  that  this  interim 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
establishes  procedures  for  complaints  of 
discrimination  by  formerly  exempt  state 
and  local  government  employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35)  does  not  apply  to 
this  interim  rule  because  it  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

List  of-Subiects  in  29  CFR  Part  1603 

Administrative  practice  and 
procedure.  Equal  employment 
opportunity.  Intergovernmental 
relations,  Investigations,  State  and  local 
governments. 

For  the  Commission. 
Gilbert  F.  Casellas. 
Chairman. 

For  the  reasons  set  forth  in  the 
preamble,  title  29,  chapter  XIV  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  part  1603  to  read  as  follows: 

PART  1603— PROCEDURES  FOR 
PREVIOUSLY  EXEMPT  STATE  AND 
LOCAL  GOVERNMENT  EMPLOYEE 
COMPLAINTS  OF  EMPLOYMENT 
DISCRIMINATION  UNDER  SECTION 
321  OF  THE  GOVERNMENT 
EMPLOYEE  RIGHTS  ACT  OF  1991 


1603.100 


Purpose. 


Sut)part  A — Administrative  Proc—s 

1603.101  Coverage. 

1603.102  Filing  a  complaint 

1603.103  Referral  of  complaints. 

1603.104  Service  of  the  complaint 

1603.105  Withdrawal  of  a  complaint 

1603.106  Computation  of  time. 

1603.107  Dismissals  of  complaints. 

1603.108  Setdement  and  alternative  dispute 
resolution. 

1603.109  Investigations. 
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Subpart  B—H«ar1ngs 

1603.201  Referral  and  scheduling  for 
hearing. 

1603.202  Administrative  law  judge. 

1603.203  Unavailability  or  withdrawal  of 
administrative  law  judges. 

1603.204  Ex  parte  communications. 

1603.205  Separation  of  functions. 

1603.206  Consolidation  and  severance  of 
hearings. 

1603.207  Intervention. 

1603.208  Motions. 

1663.209  Filing  and  service. 

1603.210  Discovery. 

1603.211  Subpoenas. 

1603.212  Witneu  fees. 

1603.213  Interlocutory  review. 

1603.214  Evidence. 

1603.215  Record  of  hearings. 

1603.216  Summary  decision. 

1603.217  Decision  of  the  administrative  law 
judge. 

Subpart  C — Appeals 

1603.301  Appeal  to  the  Cknnmission. 

1603.302  Filing  an  appeal. 

1603.303  Briafo  on  appeal. 

1603.304  Commission  decision. 

1603.305  Modification  or  withdrawal  of 
Commission  decision. 

1603.306  Judicial  review. 
Authority:  2  U.S.C.  1220. 

11603.100    Purpose. 

This  part  contains  the  regtilations  of 
the  Equal  Employment  Opportunity 
Commission  (hereinafter  the 
Commission)  for  pnx:essiag  complaints 
of  discrimination  filed  under  section 
321  of  the  Government  Employee  Rights 
Act.  2  U.S.C.  1220. 

Sutjpart  A — AdministraUve  Process 

§1603.101     Covsrags. 

Section  321  of  the  Government 
Employee  Rights  Act  of  1991  applies  to 
employment,  which  includes 
application  for  employment,  of  any 
individual  chosen  or  af^ointed  by  a 
person  elected  to  public  office  in  any 
State  or  political  subdivision  of  any 
State  by  the  qualified  voters  thereof: 

(a)  To  be  a  member  of  the  elected 
official's  personal  staff; 

(b)  To  serve  the  elected  official  on  the 
policymaking  level;  or 

(c)  To  serve  the  elected  official  as  an 
immediate  advisor  with  respect  to  the 
exercise  of  the  constitutional  or  legal 
powers  of  the  office. 

§1603.102    RHng  a  complaint 

(a)  Who  may  make  a  complaint. 
Individuals  referred  to  in  §  1603.101 
who  believe  they  have  been 
discriminated  against  on  the  basis  of 
race,  color,  religion,  sex,  national  origin, 
age  or  disabihty  or  retaliated  against  for 
opposing  any  practice  made  unlawful 
by  federal  laws  protecting  equal 
employment  opportunity  or  for 


participating  in  any  stage  of 
administrative  or  judicial  proceedings 
under  federal  laws  protecting  equal 
employment  opportunity  may  file  a 
complaint  not  later  than  180  days  after 
the  occurrence  of  the  alleged 
discrimination. 

(b)  Where  to  file  a  complaint.  A 
complaint  may  be  filed  in  person  or  by 
mail  or  by  facsimile  machine  to  the 
offices  of  the  Commission  in 
Washington,  D.C.,  or  any  of  its  field 
offices  cr  with  any  designated  agent  or 
representative  of  the  Commission.  The 
addresses  of  the  Commission's  field 
offices  appear  in  29  CFR  1610.4. 

(c)  Contents  of  a  complaint.  A 
complaint  shall  be  in  writing,  signed 
and  verified.  In  addition,  each 
complaint  should  contain  the  following: 

(1)  The  full  name,  address  and 
telephone  number  of  the  person  making 
the  complaint; 

(2)  The  full  name  and  address  of  the 
person,  governmental  entity  or  political 
subdivision  against  whom  the 
complaint  is  made  (hereinafter  referred 
to  as  the  respondent); 

(3)  A  clea«  and  concise  statement  of 
theiacts,  including  pertinent  dates, 
constituting  the  alleged  unlawful 
employment  practices  (See  29  CFR 
1601.15(b));  and 

(4)  A  statement  disclosing  whether 
proceedings  involving  the  alleged 
unlawful  employment  practice  have 
been  commenced  before  a  State  or  local 
FEP  agency  charged  with  the 
enforcement  of  &ir  employment 
practice  laws  and,  if  so,  the  date  of  such 
commencement  and  the  name  of  the 
agency. 

(d)  Amendment  of  a  complaint. 
Notwithstanding  paragraph  (c)  of  this 
section,  a  complaint  is  siifficient  when 
the  Conunission  receives  from  the 
person  making  the  complaint  a  written 
statement  sufficiently  precise  to  identify 
the  parties  and  to  describe  generally  the 
alleged  discriminatory  action  or 
practices.  A  complaint  may  be  amended 
to  cure  technical  defects  or  omissions, 
including  failiue  to  verify  the 
complaint,  or  to  clarify  and  amplify  its 
allegations.  Such  amendments,  and 
amendments  alleging  additional  acts 
that  constitute  discriminatory 
employment  practices  related  to  or 
growing  out  of  the  subject  matter  of  the 
original  complaint,  will  relate  back  to 
the  date  the  complaint  was  first 
received.  A  complaint  that  has  been 
amended  after  it  was  referred  shall  not 
be  again  referred  to  the  appropriate  state 
or  local  fair  employment  practices 
agency. 

(e)  Misfiled  complaint.  A  charge  filed 
pursuant  to  29  CFR  part  1601  or  part 
1626.  that  is  later  deemed  to  be  a  matter 


under  this  part,  shall  be  processed  as  a 
complaint  Under  this  part  and  shall 
relate  back  to  the  date  of  the  initial 
charge  or  complaint.  A  complaint  filed 
under  this  part  that  is  later  deemed  to 
be  a  matter  under  29  CFR  part  1601  or 
part  1626  shall  be  processed  as  a  charge 
under  the  appropriate  regulation  and 
shall  relate  back  to  the  date  of  the  initial 
complaint. 

§  1603.103    Referral  of  complaints. 

(a)  The  Commission  will  notify  an 
FEP  agency,  as  defined  in  29  CFR 
1601.3(a),  when  a  complaint  is  filed  by 
a  state  or  local  government  employee  or 
applicant  under  this  part  concerning  an 
employment  practice  within  the 
jurisdiction  of  the  FEP  agency.  The  FEP 
agency  will  be  entitled  to  process  the 
complaint  exclusively  for  a  period  of 
not  less  than  60  days  if  the  FEP  agency 
makes  a  written  request  to  the 
Commission  within  10  days  of  receiving 
notice  that  the  complaint  has  been  filed, 
tmless  the  complaint  names  the  FEP 
agency  as  the  respondent. 

(b)  The  Commission  may  enter  into  an 
agreement  with  an  FEP  agency  that 
authorizes  the  FEP  agency  to  receive 
complaints  luider  this  part  on  behalf  of 
the  Commission,  or  waives  the  FEP 
agency's  right  to  exclusive  processing  of 
complaints. 

§1603.104    Service  of  the  complaint 

Upon  receipt  of  a  complaint,  the 
Commission  shall  promptly  serve  the 
respondent  with  a  copy  of  the 
complaint. 

§1603.105    Withdrawal  of  a  complaint 
The  complainant  may  withdraw  a 
complaint  at  any  time  by  so  advising  the 
Commission  in  writing. 

§  1603.106    Computation  of  time. 

(a)  All  time  periods  in  this  part  that 
are  stated  in  terms  of  days  are  calendar 
days  imless  otherwise  stated. 

(b)  A  document  shall  be  deemed 
timely  if  it  is  delivered  by  facsimile  not 
exceeding  20  pages,  in  person  or 
postmarked  before  the  expiration  of  the 
applicable  filing  period,  or,  in  the 
absence  of  a  legible  postmark,  if  it  is 
received  by  mail  within  five  days  of  the 
expiration  of  the  applicable  filing 
period. 

(c)  All  time  limits  in  this  part  are 
subject  to  waiver,  estoppel  and 
equitable  tolling. 

(d)  The  first  day  coimted  shall  be  the 
day  after  the  event  from  which  the  time 
period  begins  to  rtin  and  the  last  day  of 
the  period  shall  be  included  unless  it 
falls  on  a  Sattirday,  Sunday  or  federal 
holiday,  in  which  case  the  period  shall 
be  extended  to  include  the  next 
business  day. 


§  1603.107    Dismissals  of  complaints. 

(a)  Where  a  complaint  on  its  face,  or 
after  further  inquiry,  is  determined  to  be 
not  timely  filed  or  otherwise  fails  to 
state  a  claim  under  this  part,  the 
Commission  shall  dismiss  the 
complaint. 

(b)  Where  the  complainant  cannot  be 
located,  the  Commission  may  dismiss 
the  complaint  provided  that  reasonable 
efforts  have  been  made  to  locate  the 
complainant  and  the  complainant  has 
not  responded  within  30  days  to  a 
notice  sent  by  the  Commission  to  the 
complainant's  last  known  address. 

(c)  Where  the  complainant  fails  to 
provide  requested  information,  fails  or 
refuses  to  appear  or  to  be  available  for 
interviews  or  conferences  as  necessary, 
or  otherwise  refuses  to  cooperate,  the 
Commission,  after  providing  the 
complainant  with  notice  and  30  days  in 
which  to  respond,  may  dismiss  the 
complaint. 

(d)  Written  notice  of  dismissal 
pursuant  to  paragraphs  (a),  (b),  or  (c)  of 
this  section  shall  be  issubd  to  the 
complainant  and  the  respondent  The 
Commission  hereby  delegates  authority 
to  the  Program  Director,  Office  of 
Program  Operations,  or  to  his  or  her 
designees,  and  District  Directors,  or  to 
their  designees,  to  dismiss  complaints. 

(e)  A  complainant  who  is  dissatisfied 
with  a  dismissal  issued  pursuant  to 
paragraphs  (a),  (b),  or  (c)  of  this  section 
may  appeal  to  the  Commission  in 
accordance  with  the  procedures  in 
subpart  C  of  this  part. 

§  1 603. 1 08    Settlement  and  alternative 
dispute  resolution. 

(a)  The  parties  are  at  all  times  fr«e  to 
settle  all  or  part  of  a  complaint  on  terms 
that  are  mutually  agreeable.  Any 
settlement  reached  shall  be  in  writing 
and  signed  by  both  parties  and  shall 
identify  the  allegations  resolved.  A  copy 
of  any  settlement  shall  be  served  on  the 
Commission. 

(b)  With  the  agreement  of  the  parties, 
the  Commission  may  refer  a  complaint 
to  a  neutral  mediator  or  to  any  other 
alternative  dispute  resolution  process 
authorized  by  the  Administrative 
Dispute  Resolution  Act.  5  U.S.C.  571  to 
583.  or  other  statute. 

(c)  The  Commission  may  use  the 
services  of  the  Federal  Mediation  and 
Conciliation  Service,  other  federal 
agencies,  appropriate  professiotud 
organizations,  employees  of  the 
Commission  and  other  appropriate 
sources  in  selecting  neutrals  for 
alternative  dispute  resolution  processes. 

(d)  The  alternative  dispute  resolution 
process  shall  be  strictly  confidential, 
and  no  parfy  to  a  complaint  or  neutral 
shall  disclose  any  dispute  resolution 


communication  or  any  information 
provided  in  confidence  to  the  neutral 
except  as  provided  in  5  U.S.C.  584. 

§1603.109    Investigations. 

(a)  Before  referring  a  complaint  to  an 
administrative  law  judge  under  section 
201  of  this  part,  the  Commission  may 
conduct  investigation  using  an  exchange 
of  letters,  interrogatories,  fact-finding 
conferences,  interviews,  on-site  visits  or 
other  fact-finding  methods  that  address 
the  matters  at  issue. 

(b)  Dtuing  an  investigation  of  a 
complaint  under  this  part,  the 
Commission  shall  have  the  authorify  to 
sign  and  issue  a  subpoena  requiring  the 
attendance  and  testimony  of  witnesses, 
the  production  of  evidence  and  access 
to  evidence  for  the  purposes  of 
examination  and  the  right  to  copy.  The 
subpoena  procediues  contained  in  29 
CFR  1601.16  shall  apply  to  subpoenas 
issued  pursuant  to  this  section. 

Subpart  B — Hearings 

§  1603.201     Referral  and  scheduling  for 
hearing. 

(a)  Upon  request  by  the  complainant 
under  paragraph  (b)  of  this  section  or  if 
the  complaint  is  not  dismissed  or 
resolved  under  subpart  A  of  this  part,  on 
behalf  of  the  Commission,  the  Office  of 
Federal  Operations  shall  transmit  the 
complaint  file  to  an  administrative  law 
judge,  appointed  under  5  U.S.C.  3105, 
for  a  hearing. 

(b)  If  the  complaint  has  not  been 
referred  to  an  administrative  law  judge 
within  180  days  after  filing,  the 
complainant  may  request  that  the 
complaint  be  immediately  transmitted 
to  an  administrative  law  judge  for  a 
hearing. 

(c)  The  administrative  law  judge  shall 
fix  the  time,  place,  and  date  for  the 
hearing  with  due  regard  for  the 
convenience  of  the  parties,  their 
representatives  or  witnesses  and  shall 
notify  the  parties  of  the  same. 

§1603.202    Administrative  law  judge. 

The  administrative  law  judge  shall 
have  all  the  powers  necessary  to 
conduct  fair,  expeditious,  and  impartial 
hearings  as  provided  in  5  U.S.C.  556(c). 
In  addition,  the  administrative  law 
judge  shall  have  the  power  to: 

(a)  Change  the  time,  place  or  date  of 
the  hearing; 

(b)  Enter  a  default  decision  against  a 
party  failing  to  appear  at  a  hearing 
unless  the  party  shows  good  cause  by 
contacting  the  administrative  law  judge 
and  presenting  arguments  as  to  why  the 
parfy  or  the  party's  renresentative  could 
not  appear  either  prior  to  the  hearing  or 
within  two  days  after  the  scheduled 
hearing;  and 


(c)  Take  any  appropriate  action 
authorized  by  the  Federal  Rules  of  Civil 
Procedure  (28  U.S.C.  appendix). 

§1603.203    Unavailability  or  withdrawal  of 
adminlstrathw  law  judges. 

(a)  In  the  event  the  adnunistrative  law 
judge  designated  to  conduct  the  hearing 
becomes  unavailable  or  withdraws  from 
the  adjudication,  another  administrative 
law  judge  may  be  designated  for  the 
purpose  of  further  hearing  or  issuing  a 
decision  on  the  record  as  made,  or  both. 

(b)  The  administrative  law  judge  may 
withdraw  from  the  adjudication  at  any 
time  the  administrative  law  judge  deems 
himself  or  herself  disqualified.  Prior  to 
issuance  of  the  decision,  any  party  may 
move  that  the  administrative  law  judge 
withdraw  on  the  ground  of  personal  bias 
or  other  disqualification,  by  filing  with 
the  administrative  law  judge  prompUy 
upon  discovery  of  the  alleged  facts  an 
affidavit  setting  forth  in  detail  the 
matters  alleged  to  constitute  grounds  for 
withdrawal. 

(c)  The  administrative  law  judge  shall 
nde  upon  the  motion  for  withdrawal.  If 
the  administrative  law  judge  concludes 
that  the  motion  is  timely  and  has  merit, 
the  administrative  law  judge  shall 
immediately  withdraw  from  the 
adjudication.  If  the  administrative  law 
judge  does  not  withdraw,  the 
adjudication  shall  proceed. 

§  1603.204    Ex  parte  communications. 

(a)  Oral  or  written  communications 
concerning  the  merits  of  an  adjudication 
between  the  administrative  law  judge  or 
decision-making  persoiuiel  of  the 
Commission  and  an  interested  parfy  to 
the  adjudication  without  providing  the 
other  party  a  chance  to  participate  are 
prohibited  frtjm  the  time  the  matter  is 
assigned  to  an  administrative  law  judge 
until  the  Commission  has  rendered  a 
final  decision.  Communications 
concerning  the  status  of  the  case,  the 
date  of  a  hearing,  the  method  of 
transmitting  evidence  to  the 
Commission  and  uther  purely 
procedural  questions  are  permitted. 

(b)  Decision-making  persoimel  of  the 
Commission  include  members  of  the 
Commission  and  their  staffs  and 
personnel  in  the  Office  of  Federal 
Operations,  but  do  not  include 
investigators  and  intake  staff. 

(c)  Any  communication  made  in 
violation  of  this  section  shall  be  made 
part  of  the  record  and  an  opportunify  for 
rebuttal  by  the  other  party  allowed.  If 
the  communication  was  oral,  a 
memorandum  stating  the  substance  of  ■ 
the  discussion  shall  be  placed  in  the 
record. 

(d)  Where  it  appears  that  a  parfy  has 
engaged  in  prohibited  ex  parte 
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communications,  that  party  may  be 
required  to  show  cause  why,  in  the 
interest  of  justice,  his  or  her  claim  or 
defense  should  not  be  dismissed,  denied 
or  otherwise  adversely  affected. 

$1603.206    Saparation  Of  functions. 

(a)  The  administrative  law  judge  may 
not  be  responsible  to  or  subject  to  the 
supervision  or  direction  of  a 
Commission  employee  engaged  in 
investigating  complaints  under  this  part. 

(b)  No  Commission  employee  engaged 
in  investigating  complaints  under  this 
part  shall  participate  or  advise  in  the 
decision  of  the  administrative  law 
judge,  except  as  a  witness  or  counsel  in 
the  adjudication,  or  its  appellate  review. 

$1603.206    Consolidation  and  saveranca  of 
hearings. 

(a)  The  administrative  law  judge  may, 
upon  motion  by  a  party  or  upon  his  or 
her  own  motion,  after  providing 
reasonable  notice  and  opportunity  to 
object  to  all  parties  affected,  consolidate 
any  or  all  matters  at  issue  in  two  or 
more  adjudications  docketed  under  this 
part  where  common  parties,  or  bctual 
or  legal  questions  exist;  where  such 
consolidation  would  expedite  or 
simpUfy  consideration  of  the  issues;  or 
where  the  interesti>  of  justice  would  be 
served.  For  purposes  of  this  section,  no 
distinction  is  made  between  joinder  and 
consolidatioa  of  adjudications. 

(b)  The  administrative  law  judge  may, 
upon  motion  of  a  party  or  upon  his  or 
her  own  motion,  for  good  cause  shown, 
order  any  adjudication  severed  with 
respect  to  some  or  all  parties,  claims  or 
issues. 

$1603.207    intervention. 

(a)  Any  person  or  entity  that  wishes 
to  intervene  in  any  proceeding  under 
this  subpart  shall  file  a  motion  to 
intervene  in  accordance  with 
§1603.208. 

(b)  A  motion  to  intervene  shall 
indicate  the  question  of  law  or  fact 
common  to  the  movant's  claim  or 
defense  and  the  complaint  at  issue  and 
state  all  other  facts  or  reasons  the 
movant  should  be  permitted  to 
intervene. 

(c)  Any  party  may  file  a  response  to 
a  motion  to  intervene  within  15  days 
after  the  filing  of  the  motion  to 
intervene. 

$1603.208    Motions. 

(a)  All  motions  shall  state  the  specific 
relief  requested.  All  motions  shall  be  in 
writing,  except  that  a  motion  may  be 
made  orally  during  a  conference  or 
during  the  hearing.  After  providing  an 
opportiuiity  for  response,  the 
administrative  law  judge  may  rule  on  an 


oral  motion  immediately  or  may  require 
that  it  be  submitted  in  writing. 

(b)  Unless  otherwise  directed  by  the 
administrative  law  judge,  any  other 
party  may  file  a  response  in  support  of 
or  in  opposition  to  any  written  motion 
within  ten  (10)  business  days  after 
service  of  the  motion.  If  no  response  is 
filed  within  the  response  period,  the 
party  failing  to  respond  shall  be  deemed 
to  have  waived  any  objection  to  the 
granting  of  the  motion.  The  moving 
party  shall  have  no  right  to  reply  to  a 
response,  unless  the  administrative  law 
judge,  in  his  or  her  discretion,  orders 
that  a  reply  be  filed. 

(c)  Except  for  procedural  matters,  the 
administrative  law  judge  may  not  grant 
a  written  motion  prior  to  the  expiration 
of  the  time  for  filing  responses.  The 
administrative  law  judge  may  deny  a 
written  motion  without  awaiting  a 
response.  The  administrative  law  judge 
may  allow  oral  argument  (including  that 
made  by  telephone)  on  written  motions. 
Any  party  adversely  affected  by  the  ex 
parte  grant  of  a  motion  for  a  procedural 
order  may  request,  within  five  (5) 
business  days  of  service  of  the  order, 
that  the  administrative  law  judge 
reconsider,  vacate  or  modify  the  order. 

(d)  The  administrative  law  judge  may 
summarily  deny  dilatory,  repetitive  or 
fiivolous  motions.  Unless  otherwise 
ordered  by  the  administrative  law  judge, 
the  filing  of  a  motion  does  not  stay  the 
proceeding. 

(e)  All  motions  and  responses  must 
comply  with  the  filing  and  service 
requirements  of  §  1603.209. 

$1603^300    FHIng  and  sanrtoa. 

(a)  Unless  otherwise  ordered  by  the 

administrative  law  judge,  a  signed 
original  of  each  motion,  brief  or  other 
document  shall  be  filed  with  the 
administrative  law  judge,  with  a 
certificate  of  service  indicating  that  a 
copy  has  been  sent  to  ail  other  parties, 
and  the  date  and  manner  of  service.  All 
documents  shall  be  on  standard  size 
(8V2  X  11)  paper.  Each  docimient  filed 
stiall  be  clear  and  legible. 

(b)  Fifing  and  service  shall  be  made 
by  first  class  mail  or  other  more 
expeditious  means  of  delivery, 
including,  at  the  discretion  of  the 
administrative  law  judge,  by  facsimile. 
The  administrative  law  judge,  may  in 
his  discretion,  limit  the  number  of  pages 
that  may  be  filed  or  served  by  facsimile. 
Service  shall  be  made  on  a  party's 
representative,  or.  if  not  represented,  on 
the  party. 

(cj  Every  document  shall  contain  a 
caption,  the  complaint  number  or 
docket  number  assigned  to  the  matter,  a 
designation  of  the  type  of  filing  (e.g.. 
motion,  brief,  etc.).  and  the  filing 


person's  signature,  address,  telephone 
number  and  telecopier  niunber,  if  any. 

$1603.210    Discovery. 

(a)  Unless  otherwise  ordered  by  the 
administrative  law  judge,  discovery  may 
begin  as  soon  as  the  complaint  has  been 
transmitted  to  the  administrative  law 
judge  pursuant  to  §  1603.201.  Discovery 
shall  be  completed  as  expeditiously  as 
possible  within  such  time  as  the 
administrative  law  judge  directs. 

(b)  Unless  otherwise  ordered  by  the 
administrative  law  judge,  parties  may 
obtain  discovery  by  written 
interrogatories  (not  to  exceed  20 
interrogatories  including  subparts), 
depositions  upon  oral  examination  or 
written  questions,  requests  for 
production  of  documents  or  things  for 
inspection  or  other  purposes,  requests 
for  admission  or  any  other  method 
found  reasonable  and  appropriate  by  the 
administrative  law  judge. 

(c)  Except  as  otherwise  specified,  the 
Federal  Rules  of  Civil  Procedure  shall 
govern  discovery  in  proceedings  luider 
this  part. 

(d)  Neutral  mediators  who  have 
participated  in  the  alternative  dispute 
resolution  process  in  accordance  with 
§  1603.108  shall  not  be  called  as 
witnesses  or  be  subject  to  discovery  in 
any  adjudication  under  this  part. 

$1603.211    Subpoenas. 

(a)  Upon  written  application  of  any 
party,  the  administrative  law  judge  may 
on  behalf  of  the  Commission  issue  a 
subp>oena  requiring  the  attendance  and 
testimony  of  witnesses  and  the 
production  of  any  evidence,  including, 
but  not  limited  to,  books,  records, 
correspondence,  or  documents,  in  their 
possession  or  under  their  control.  The 
subpoena  shall  state  the  name  and 
address  of  the  party  at  whose  request 
the  subpoena  was  issued,  identify  the 
person  and  evidence  subpoenaed,  and 
the  date  and  time  the  subpoena  is 
returnable. 

(b)  Any  person  served  with  a 
subpoena  who  intends  not  to  comply 
shall,  within  5  days  after  service  of  the 
subpoena,  petition  the  administrative 
law  judge  in  writing  to  revoke  or  modify 
the  subpoena.  All  petitions  to  revoke  or 
modify  shall  be  served  upon  the  party 
at  whose  request  the  subpoena  was 
issued.  The  requestor  may  file  with  the 
administrative  law  judge  a  response  to 
the  petition  to  revoke  or  modify  within 
5  days  after  service  of  the  petition. 

(c)  Upon  the  failure  of  any  person  to 
comply  with  a  subpoena  issued  under 
this  section,  the  adiministrative  law 
judge  may  refer  the  matter  to  the 
Commission  for  enforcement  in 
accordance  with  29  CFR  1601.16(c). 
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$1603.212    Witness  fees. 

Witnesses  summoned  under  this  part 
shall  receive  the  same  fees  and  mileage 
as  witnesses  in  the  courts  of  the  United 
States.  Those  fees  must  be  paid  or 
offered  to  the  witness  by  the  party 
requesting  the  subpoena  at  the  time  the 
subpoena  is  served,  or,  if  the  witness 
appears  voluntarily,  at  the  time  of 
appearance.  A  federal  agency  or 
corporation  is  not  required  to  pay  or 
offer  witness  fees  and  mileage 
allowances  m  advance. 


$  1 603.21 3    Interlocutory  review. 

(a)  Interlocutory  review  may  not  be 
sought  except  when  the  administrative 
law  judge  determines  upon  motion  of  a 
party  or  upon  his  or  her  own  motion 
that: 

(1)  The  ruling  involves  a  controlling 
question  of  law  or  policy  about  which 
there  is  substantial  ground  for  difference 
of  opinion; 

(2)  An  immediate  ruling  will 
materially  advance  the  completion  of 
the  proceeding;  or 

(3)  The  denial  of  an  immediate  ruling 
will  cause  irreparable  harm  to  the  party 
or  the  public. 

(b)  Application  for  interlocutory 
review  shall  be  filed  within  ten  (10) 
days  after  notice  of  the  administrative 
law  judge's  ruling.  Any  application  for 
review  shall: 

(1)  Designate  the  ruling  or  part  thereof 
fiom  which  appeal  is  being  taken;  and 

(2)  Contain  arguments  or  evidence 
that  tend  to  establish  one  or  more  of  the 
grounds  for  interlocutory  review 
contained  in  paragraph  (a)  of  this 
section. 

(c)  Any  party  opposing  the 
application  for  interlocutory  review 
shall  file  a  response  to  the  application 
within  10  days  after  service  of  the 
application.  The  applicant  shall  have  no 
right  to  reply  to  a  response  unless  the 
administrative  law  judge,  within  his  or 
her  discretion,  orders  that  a  reply  be 
filed. 

(d)  The  administrative  law  judge  shall 
promptly  certify  in  wrriting  any  ruling 
that  qualifies  for  interlocutory  review 
under  paragraph  (a)  of  this  section. 

(e)  The  filing  of  an  application  for 
interlocutory  review  and  the  grant  of  an 
application  shall  not  stay  proceedings 
before  the  administrative  law  judge 
unless  the  administrative  law  judge  or 
the  Commission  so  orders.  The 
Commission  shall  not  consider  a  motion 
for  a  stay  unless  the  motion  was  first 
made  to  the  administrative  law  judge. 

$1603.214    Evidence. 

The  administrative  law  judge  shall 
accept  relevant  non-privileged  evidence 
in  accordance  with  the  Federal  Rules  of 


Evidence  (28  U.S.C  appendix),  except 
the  rules  on  hearsay  will  not  be  strictly 
applied. 

$1603.215    Record  of  hearings. 

(a)  All  hearings  shall  be  mechanically 
or  stenographically  reported.  All 
evidence  relied  upon  by  the 
administrative  law  judge  for  decision 
shall  be  contained  in  the  transcript  of 
testimony,  either  directly  or  by 
appropriate  reference.  All  exhibits 
introduced  as  evidence  shall  be  marked 
for  identification,  with  a  copy  provided 
for  all  parties,  if  not  previously 
provided,  and  incorporated  into  the 
record.  Transcripts  may  be  obtained  by 
the  parties  and  the  public  from  the 
official  reporter  at  rates  fixed  by  the 
contract  with  the  reporter. 

(b)  Corrections  to  the  official 
transcript  will  be  permitted  upon 
motion,  only  when  errors  of  substance 
are  involved  and  upon  approval  of  the 
administrative  law  judge.  Motions  for 
correction  must  be  submitted  within  ten 
(10)  days  of  the  receipt  of  the  transcript 
unless  additional  time  is  permitted  by 
the  administrative  law  judge. 

$  1 603.21 6    Summary  decision. 

Upon  motion  of  a  party  or  after  notice 
to  the  parties,  the  administrative  law 
judge  may  issue  a  summary  decision 
without  a  hearing  if  the  administrative 
law  judge  finds  that  there  is  no  genuine 
issue  of  material  fact  or  that  the 
complaint  may  be  dismissed,  pursuant  to 
§  1603.107  or  any  other  grounds 
authorized  by  this  part.  A  summary 
decision  shall  otherwise  conform  to  the 
requirements  of  §  1603.217. 

S  1603.217    Decision  of  the  administrative 
law  judge. 

(a)  The  administrative  law  judge  shall 
issue  a  decision  on  the  merits  of  the 
complaint  vtithin  270  days  after  referral 
of  a  complaint  for  hearing,  unless  the 
administrative  law  judge  makes  a 
written  determination  that  good  cause 
exists  for  extending  the  time  for  issuing 
a  decision.  The  decision  shall  contain 
findings  of  fact  and  conclusions  of  law, 
shall  order  appropriate  relief  where 
discrimination  is  found,  and  shall 
provide  notice  of  appeal  rights 
consistent  with  subpart  C  of  this  part. 

(b)  The  administrative  law  judge  shall 
serve  the  decision  promptly  on  all 
parties  to  the  proceeding  and  their 
counsel.  Thereafter,  the  administrative 
law  judge  shall  transmit  the  case  file  to 
the  Office  of  Federal  Operations 
including  the  decision  and  the  record. 
The  record  shall  include  the  complaint; 
the  investigative  file,  if  any;  referral 
notice;  motions;  briefs;  rulings;  orders; 
official  transcript  of  the  hearing;  all 


discovery  and  any  other  documents 
submitted  by  the  parties. 

Subpart  C — Appeals 

$  1603.301    Appeal  to  the  Commission. 

Any  party  may  appeal  to  the 
Commission  the  dismissal  of  a 
complaint  under  §  1603.107,  any  matter 
certified  for  interlocutory  review  under 
§  1613.213,  or  the  administrative  law 
judge's  decision  imder  §  1603.216  or 
§1603.217. 

$1603.302    Filing  an  appeal. 

(a)  An  appeal  shall  be  filed  within  30 
days  after  the  date  oT  the  appealable 
decision  or  certification  for 
interlocutory  review,  unless  the 
Commission,  upon  a  showing  of  good 
cause,  extends  the  time  for  filing  an 
appeal  for  a  period  not  to  exceed  an 
additional  30  days. 

(b)  An  appeal  shall  be  filed  with  the 
Director,  Office  of  Federal  Operations, 
Equal  Employment  Opportunity 
Commission,  P.O.  Box  19848, 
Washington,  D.C.  20036.  by  mail  or 
personal  delivery  or  facsimile. 

$1603.303    Briefs  on  appeal. 

(a)  The  appellant  shall  file  a  brief  or 
other  written  statement  within  30  days 
after  the  appeal  is  filed,  unless  the 
Commission  otherwise  directs. 

(b)  All  other  parties  may  file  briefs  or 
other  written  statements  within  30  days 
of  service  of  the  appellant's  brief  or 
statement. 

(c)  Every  brief  or  statement  shall 
contain  a  statement  of  facts  and  a 
section  setting  forth  the  party's  legal 
arguments.  Any  brief  or  statement  in 
support  of  the  appeal  shall  contain 
arguments  or  evidence  that  tend  to 
establish  that  the  dismissal,  order  or 
decision: 

(1)  Is  not  supported  by  substantial 
evidence; 

(2)  Contains  an  erroneous 
interpretation  of  law,  regulation  or 
material  fact,  or  misapplication  of 
established  policy; 

(3)  Contains  a  prejudicial  error  of 
procedure;  or 

(4)  Involves  a  substantial  question  of 
law  or  policy. 

(d)  Appellate  briefs  shall  not  exceed 
50  pages  in  length. 

(e)  Filing  and  service  of  the  appeal 
and  appellate  briefs  shall  be  made  in 
accordance  with  §  1603.209. 

$  1603.304    Commission  decision. 

(a)  On  behalf  of  the  Commission,  the 
Office  of  Federal  Operations  shall 
review  the  record  and  the  appellate 
briefs  submitted  by  all  the  parties.  The 
Office  of  Federal  Operations  shall 
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prepare  a  recommended  decision  for 
consideration  by  the  Commissiorf. 

(b)  When  an  administrative  law  judge 
certifies  a  matter  for  interlocutory 
review  under  §  1603.213,  th« 
Commission  may,  in  its  discretion,  issue 
a  decision  on  the  matter  or  send  the 
matter  back  to  the  administrative  law 
judge  without  decision. 

(c)  The  Commission  will  not  accept  or 
consider  new  evidence  on  appeal  unless 
the  Commission,  in  its  discretion, 
reopens  the  record  on  appeal. 

(d)  The  decision  of  the  Commission 
on  appeal  shall  be  its  final  order  and 
shall  be  served  on  aU  parties. 

(e)  In  the  absence  of  a  timely  appeal 
under  §  1603.302,  the  decision  of  the 
administrative  law  judge  under 

§  1603.217  or  a  dismissal  under 
§  1603.107  shall  become  the  final  order 
of  the  Commission.  A  final  order  under 
this  paragraph  shall  not  have 
precedential  significance. 

f  1603.306    Modification  or  withdrawai  of 
Commlssian  d«cisk>n. 

At  any  time,  the  Commission  may 
modify  or  withdraw  a  decision  for  any 
reason  provided  that  no  petition  for 
review  in  a  United  States  Court  of' 
Appeals  has  been  filed. 

f  1603.300    Judicial  revievp: 

Any  party  to  a  complaint  who  is 
aggrieved  by  a  final  decision  under 
§  1603.304  may  obtain  a  review  of  such 
final  decision  under  chapter  158  of  title 
28  of  the  United  States  Code  by  fiUng 
a  petition  for  review  with  a  United 
States  Court  of  Appeals  within  60  days 
after  issuance  of  the  final  decision.  Such 
petition  for  review  should  be  filed  in  the 
judicial  circuit  in  which  the  petitioner 
resides,  or  has  its  principal  office,  or  in 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit. 

(FR  Doc.  97-9162  Filed  4-9-97;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Part  500 

Foreign  Assets  Control  Regulations: 
Overflight  Payments  to  ^torth  Korea 

agency:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Final  rule;  amendment. 

SUMMARY:  This  rule  amends  the  Foreign 
Assets  Control  Regulations  to  authorize 
by  general  license  payments  with 
respect  to  the  provision  of  services  by 
North  Korea  in  connection  with  the 
overflight  of  North  Korea  or  emergency 


landings  in  North  Korea  by  aircraft 
owned  or  controlled  by  a  person  subject 
to  the  jurisdiction  of  the  United  States 
or  registered  in  the  United  States. 
EFFECTIVE  DATE:  April  7,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter,  Chief  of  Licensing,  tel.: 
202/622-2480,  or  William  B.  Hoffman. 
Chief  Counsel,  tel.:  202/622-2410, 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington.  DC  20220. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC."  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  WordPerfect  5.1, 
ASai,  and  Adobe  Acrobat^M  readable 
(•.PDF)  formats.  For  Internet  access,  the 
address  for  use  with  the  World  Wide 
Web  (Home  Page),  Telnet,  or  FTP 
protocol  is:  fedbbs.access.gpo.gov.  The 
document  is  also  accessible  for 
downloading  in  ASCII  format  without 
charge  from  Treasury's  Electronic 
Library  ("TEL")  in  the  "Business,  Trade 
and  Labor  Mall"  of  the  FedWorld 
bulletin  board.  By  modem,  dial  703/ 
321-3339,  and  select  the  appropriate 
self-expanding  file  in  TEL.  For  Internet 
access,  use  one  of  the  following 
protocols:  Telnet  =  fedworld.gov 
(192.239.93.3);  World  Wide  Web  (Home 
Page)  =  http://www.fedworld.gov;  FTP 
=  ftp.fedworld.gov  (192.239.92.205). 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  is  available  for  downloading 
from  the  Office's  Internet  Home  Page: 
http://www.ustreas.gov/treasury/ 
services/fac/fac.html,  or  in  fax  form 
through  the  Office's  24-hour  fax-on- 
demand  service:  call  202/622-0077 
using  a  fax  machine,  fax  modem,  or 
(within  the  United  States]  a  touch-tone 
telephone. 

Background 

As  part  of  the  October  21,  1994 
United  States-Democratic  People's 
Republic  of  Korea  Agreed  Framework, 
the  United  States  undertook  to  ease 
economic  sanctions  against  North 
Korea.  As  a  measure  consistent  with  this 
foreign  policy,  the  Treasury  Department 
is  amending  the  Foreign  Assets  Control 
Regulations,  31  CFR  part  500  (the 
"Regulations"),  by  adding  §  500.585  to 
authorize,  by  general  license,  the 
payment  of  fees  with  respect  to  the 
provision  of  services  by  North  Korea  in 
connection  with  the  overflight  of  North 


Korea  or  emergency  landings  in  North 
Korea  by  aircraft  owned  or  controlled  by 
a  person  subject  to  the  jurisdiction  of 
the  United  States  or  registered  in  the 
United  States. 

Because  the  Regulations  involve  a 
foreign  affairs  function,  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective  date 
are  inapplicable.  Because  no  notice  of 
proposed  rulemaking  is  required  for  this 
rule,  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  does  not  apply. 

List  of  Subjects  in  31  CFR  Fart  500 

Administrative  practice  and 
procedure,  Banks,  banking.  Blocking  of 
assets,  Cambodia,  Exports,  Finance, 
Foreign  claims.  Foreign  investment  in 
the  United  States,  Foreign  trade. 
Imports,  Information  and  informational 
materials.  International  organizations. 
North  Korea,  Penalties,  Reporting  and 
recordkeeping  requirements.  Securities, 
Services,  Specially  designated  nationals, 
Terrorism,  Travel  restrictions,  Trusts 
and  estates,  Vietnam. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  500  is  amended 
as  set  forth  below: 

1 .  The  authority  citation  for  part  500 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  App.  1-44;  Pub.  L. 
101-410, 104  Stat.  890  (28  U.S.C.  2461  note): 
Pub.  L.  104-132.  110  Stat.  1214. 1254  (18 
U.S.C.  2332d);  E.O.  9193,  7  FR  5205,  3  CFR, 
1938-1943  Gomp..  p.  1174;  E.O.  9989,  13  FR 
4891,  3  CFR.  1943-1948  Comp.,  p.  748. 

Subpart  E — Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

2.  Section  500.585  is  added  to  read  as 
follows: 

§  500.586  Payments  for  services  rendered 
by  Nortti  Korea  to  UnHed  States  aircraft 
auttiorized. 

Payments  to  North  Korea  of  charges 
for  services  rendered  by  the  Government 
of  North  Korea  in  connection  with  the 
overflight  of  North  Korea  or  emergency 
landing  in  North  Korea  by  aircraft 
owned  or  controlled  by  a  person  subject 
to  the  jurisdiction  of  the  United  States 
or  registered  in  the  United  States  are 
authorized. 

Dated:  March  24.  1997. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Asseta  Control. 

Appi-oved:  March  31, 1997. 
James  E.  Johnson, 
Assistant  Secretary  (Enforcement!. 
[FR  Doc.  97-9206  Filed  4-7-97;  12:05  pmj 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  2 

Pilot  Program  Policy 

agency:  Department  of  Defense,  Office 
of  the  Deputy  Under  Secretary  of 
Defense  (Acquisition  Reform). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  the 
criteria  for  nominating  an  acquisition 
program  as  a  participant  in  the  Defense 
Acquisition  Pilot  Program,  the 
procedures  for  designation  under  the 
pilot  program,  and  the  policies  related 
to  requests  for  statutory  and  regulatory 
relief  to  be  granted  under  the  pilot 
program.  This  part  implements  the 
provisions  of  Section  809  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1991,  as  amended  by  the 
National  Defense  Authorization  Act  of 
FY  1994. 

EFFECTIVE  DATE:  April  10,  1997. 
ADDRESSES:  Office  of  the  Deputy  Under 
Secretary  of  Defense  (Acquisition 
Reform),  Room  2A330,  3620  Defense 
Pentagon,  Washington,  DC  20301-3620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  K.  Sylvester,  telephone 
(703) 697-6399. 

SUPPLEMENTARY  INFORMATION:  On 
December  2,  1993,  the  Department  of 
Defense  published  a  proposed  rule  (58 
FR  63542).  Public  comments  were 
received  on  the  proposed  rule  and 
reviewed  and  addressed.  The  comments 
fell  into  two  basic  categories,  the 
majority  which  dealt  with 
administrative  corrections  and  have 
been  incorporated,  and  the  second 
group,  which  are  no  longer  germane  as 
a  result  of  the  designation  of  programs 
as  authorized  by  the  Federal  Acquisition 
Streamlining  Act  of  1994  or  from 
inapplicability  due  to  more  recent 
changes  in  statute.  No  substantive 
changes  have  been  made  to  the  rule. 

Publication  in  the  Federal  Register  is 
required  by  Section  809  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1991  (10  U.S.C.  2430  note),  as 
amended  by  the  National  Defense 
Authorization  Act  of  FY  1994.  This  rule 
does  not  constitute  "significant 
regulatory  action  as  defined  by  E.O. 
12866.  The  rule  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  affect  in 
a  material  way,  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs;  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 


interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants  user  fees,  loan 
programs,  or  the  rights  and  obligations 
qf  recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  E.O.  12866. 
This  rule  is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared.  This  rule  does 
not  impose  any  reporting  or  record 
keeping  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

List  of  Subjects  in  32  CFR  Part  2 

Government  procurement. 

Accordingly,  title  32,  chapter  I,  is 
amended  by  adding  part  2,  to  read  as 
follows: 

PART  2— PILOT  PROGRAM  POUCY 

Sec. 

2.1  Purpose. 

2.2  Statutory  relief  for  participating 
programs. 

2.3  Regulatory  relief  for  participating 
programs. 

2.4  Designation  of  participating  programs. 

2.5  Criteria  for  designation  of  participating 
programs. 

Authority:  10  U.S.C.  2340  note. 

§2.1    Purpose. 

Section  809  of  Public  Law  101-510, 
"National  Defense  Authorization  Act  for 
Fiscal  Year  1991,"  as  amended  by 
section  811  of  Public  Law  102-484, 
"National  Defense  Authorization  Act  for 
Fiscal  Year  1993"  and  Public  Law  103- 
160,  "National  Defense  Authorization 
Act  for  Fiscal  Year  1994,"  authorizes  the 
Secretary  of  Defense  to  conduct  the 
Defense  Acquisition  Pilot  Program.  In 
accordance  with  section  809  of  Public 
Law  101-510,  the  Secretary  may 
designate  defense  acquisition  programs 
for  participation  in  the  Defense 
Acquisition  Pilot  Program. 

(a)  The  purpose  of  the  pilot  programs 
is  to  determine  the  potential  for 
increasing  the  efficiency  and 
effectiveness  of  the  acquisition  process. 
Pilot  programs  shall  be  conducted  in 
accordance  with  the  standard 
commercial,  industrial  practices.  As 
used  in  this  policy,  the  term  "standard 
commercial,  industrial  practice"  refers 
to  any  acquisition  management  practice, 
process,  or  procedure  that  is  used  by 
commercial  companies  to  produce  and 
sell  goods  and  services  in  the 
commercial  marketplace.  This 
definition  purposely  implies  a  broad 
range  of  potential  activities  to  adopt 
commercial  practices,  including 


regulatory  and  statutory  streamlining,  to 
eliminate  unique  Government 
requirements  and  practices  such  as 
government-unique  contracting  policies 
and  practices,  government- unique 
specifications  and  standards,  and 
reliance  on  cost  determination  rather 
than  price  analysis. 

(b)  Standard  commercial,  industrial 
practices  include,  but  are  not  limited  to: 

(1)  Innovative  contracting  policies 
and  practices; 

(2)  Performance  and  commercial 
specifications  and  standards; 

(3)  Innovative  budget  policies: 

(4)  Establishing  fair  and  reasonable 
prices  without  cost  data; 

(5)  Maintenance  of  long-term 
relationships  with  quality  suppliers; 

(6)  Acquisition  of  commercial  and 
non-developmental  items  (including 
components);  and 

(7)  Other  best  commercial  practices. 

§2.2    Statutory  relief  for  participating 
programs. 

(a)  Within  the  limitations  prescribed, 
the  applicability  of  any  provision  of  law 
or  any  regulation  prescribed  to 
implement  a  statutory  requirement  may 
be  waived  for  all  programs  participating 
in  the  Defiense  Acquisition  Pilot 
Program,  or  separately  for  each 
participating  program,  if  that  waiver  or 
limit  is  specifically  authorized  to  be 
waived  or  limited  in  a  law  authorizing 
appropriations  for  a  program  designated 
by  statute  as  a  participant  in  the  Defense 
Acquisition  Pilot  Program. 

(b)  Only  those  laws  that  prescribe 
procedures  for  the  procurement  of 
supplies  or  services;  a  preference  or 
requirement  for  acquisition  from  any 
source  or  class  of  sources;  any 
requirement  related  to  contractor 
performance;  any  cost  allowability,  cost 
accounting,  or  auditing  requirements;  or 
any  requirement  for  the  management  of, 
testing  to  be  performed  under, 
evaluation  of,  or  reporting  on  a  defense 
acquisition  program  may  be  waived. 

(c)  The  requirements  in  section  809  of 
Public  Law  101-510,  as  amended  by 
section  811  of  Public  Law  102-484,  the 
requirements  in  any  law  enacted  on  or 
after  the  enactment  of  Public  Law  101- 
510  (except  to  the  extent  that  a  waiver 
or  limitation  is  specifically  authorized 
for  such  a  defense  acquisition  program 
by  statute),  and  any  provision  of  law 
that  ensures  the  financial  integrity  of  the 
conduct  of  a  Federal  Government 
program  or  that  relates  to  the  authority 
of  the  Inspector  General  of  the 
Department  of  Defense  may  not  be 
considered  for  waiver. 


17550        Federal  Register  /  Vol.  62.  No.  69  /  Thursday.  April  10.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  69  /  Thursday.  April  10,  1997  /  Rules  and  Regulations        17551 


§  2.3    Regulatory  relief  for  participating 
programs. 

(a)  A  program  participating  in  the 
Defense  Acquisition  Pilot  Program  will 
not  be  subject  to  any  regulation,  policy, 
directive,  or  administrative  rule  or 
guideline  relating  to  the  acquisition 
activities  of  the  Department  of  Defense 
other  than  the  Federal  Acquisition 
Regulation  (FAR) ',  the  Defense  FAR 
Supplement  (DFARS)  2,  or  those 
regulatory  requirements  added  by  the 
Under  Secretary  of  [Defense  for 
Acquisition  and  Technology,  the  Head 
of  the  Component,  or  the  DoD 
Component  Acquisition  Executive. 

(b)  Provisions  of  the  FAR  and/or 
DFARS  that  do  not  implement  statutory 
requirements  may  be  waived  by  the 
Under  Secretary  of  Defense  for 
Acquisition  and  Technology  using 
appropriate  administrative  procedures. 
Provisions  of  the  FAR  and  DFARS  that 
implement  statutory  requirements  may 
be  waived  or  limited  in  accordance  with 
the  procedures  for  statutory  relief 
previously  mentioned. 

(c)  Regulatory  relief  includes  relief 
from  use  of  government-unique 
specifications  and  standards.  Since  a 
major  objective  of  the  Defense 
Acquisition  Pilot  Program  is  to  promote 
standard,  commercial  industrial 
practices,  functional  performance  and 
commercial  specifications  and 
standards  will  be  used  to  the  maximum 
extent  practical.  Federal  or  military 
specifications  and  standards  may  be 
used  only  when  no  practical  alternative 
exists  that  meet  the  user's  needs. 
Defense  acquisition  officials  (other  than 
the  Program  Manager  or  Commodity 
Manager)  may  only  require  the  use  of 
military  specifications  and  standards 
with  advance  approval  horn  the  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology,  the  Head  of  the  DoD 
Component,  or  the  DoD  Component 
Acquisition  Executive. 

§  2.4    Designation  of  participating 
programs. 

(a)  Pilot  programs  may  be  nominated 
by  a  DoD  Component  Head  or 
Component  Acquisition  Executive  for 
participation  in  the  Defense  Acquisition 
Pilot  Program.  The  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
shall  determine  which  specific 
programs  will  participate  in  the  pilot 
program  and  will  transmit  to  the 
Congressional  defense  committees  a 
written  notification  of  each  defense 
acquisition  program  proposed  for 


participation  in  the  pilot  program. 
Programs  proposed  for  participation 
must  be  specifically  designated  as 
participants  in  the  Defense  Acquisition 
Pilot  Program  in  a  law  authorizing 
appropriations  for  such  programs  and 
provisions  of  law  to  be  waived  must  be 
specifically  authorized  for  waiver. 

(b)  Once  included  in  the  Defense 
Acquisition  Pilot  Program,  decision  and 
approval  authority  for  the  participating 
program  shall  be  delegated  to  the  lowest 
level  allowed  in  the  acquisition 
regulations  consistent  with  the  total  cost 
of  the  program  (e.g.,  under  DoD 
Directive  5000.1.  ^  an  acquisition 
program  that  is  a  major  defense 
acquisition  program  would  be  delegated 
to  the  appropriate  Component 
Acquisition  Executive  as  an  acquisition 
category  IC  program) 

(c)  At  the  time  of  nomination 
approval,  the  Under  Secretary  of 
Etefense  for  Acquisition  and  Technology 
will  establish  measures  to  judge  the 
success  of  a  specific  program,  and  will 
also  establish  a  means  of  reporting 
progress  towards  the  measures. 

§  2.5    Criteria  for  designation  of 
participating  programs. 

(a)  Candidate  programs  must  have  an 
approved  requirement,  full  program 
funding  assured  prior  to  designation, 
and  low  risk.  Nomination  of  a  candidate 
program  to  participate  in  the  Defense 
Acquisition  Pilot  Program  should  occur 
as  early  in  the  program's  life-cycle  as 
possible.  Developmental  programs  will 
only  be  considered  on  an  exception 
basis. 

(b)  Programs  in  which  commercial  or 
non-developmental  items  can  satisfy  the 
military  requirement  are  preferred  as 
candidate  programs.  A  nominated 
program  will  address  which  standard 
commercial,  industrial  practices  will  be 
used  in  the  pilot  program  and  how  those 
practices  will  be  applied. 

(c)  Nomination  of  candidate  programs 
must  be  accompanied  by  a  list  of 
waivers  being  requested  to  Statutes, 
FAR,  DFARS.  DoD  Directives*  and 
Instructions,^  and  where  applicable. 
DoD  Component  regulations.  Waivers 
being  requested  must  be  accompanied 
by  rationale  and  justification  for  the 
waiver.  The  justification  must  include: 

(1)  The  provision  of  law  proposed  to 
be  waived  or  limited. 

(2)  The  effects  of  the  provision  of  law 
on  the  acquisition,  including  speciHc 
examples. 


'  Copies  of  this  Department  of  Defense 
publication  may  be  obtained  from  the  Government 
Printing  Office.  Superintendent  of  Documents. 
Washington.  DC  20402 

2  See  footnote  1  to  §  2.3(a). 


^Copies  may  be  obtained,  at  cost,  from  the 
Natioiial  Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield.  VA  22161. 

*  See  footnote  3  to  $  2.4(b). 

>See  footnote  3  to  S  2.4(b). 


(3)  The  actions  taken  to  ensure  that 
the  waiver  or  limitation  will  not  reduce 
the  efficiency,  integrity,  and 
effectiveness  of  the  acquisition  process 
used  for  the  defense  acquisition 
program;  and 

(4)  A  discussion  of  the  efficiehcies  or 
savings,  if  any,  that  will  result  horn  the 
waiver  or  limitation. 

(d)  No  nominated  program  shall  be 
accepted  until  the  Under  Secretary  of 
Defense  has  determined  that  the 
candidate  program  is  properly  planned. 

Dated:  April  4,  1997. 
L.M.  Byniun. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 
Corps  of  Engineers 

33  CFR  Part  334 

Danger  Zones  and  Restricted  Areas 

agency:  Army  Corps  of  Engineers.  DoD. 
action:  Final  rule. 

SUMMARY:  The  Corps  is  amending  many 
of  the  danger  zone  and  restricted  area 
regulations  to  clarify  that  persons,  as 
well  as  vessels  or  other  listed  watercraft. 
are  subject  to  the  restrictions  placed  on 
the  use  of  and  entry  into  the  areas 
established  by  the  danger  zone  and 
restricted  area  regulations.  This 
clarification  does  not  affect  the  size, 
location  or  further  restrict  the  public's 
use  of  the  areas.  The  danger  zones  and 
restricted  areas  continue  to  be  essential 
to  the  safety  and  security  of  Government 
facilities,  vessels  and  personnel  and 
protect  the  public  from  the  hazards 
associated  with  the  operations  at  the 
Government  facilities.  We  are  also 
making  several  minor  editorial  changes 
to  remove  obsolete  materials  and  reflect 
a  change  in  the  name  of  a  Naval 
Command  referenced  in  a  restricted  area 
regulation. 

EFFECTIVE  DATE:  May  12.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  Eppard.  Regulatory  Branch. 
CECW-OR  at  (202)  761-1783. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  Section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  Chapter  XDC  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892;  33  U.S.C.  3).  the  Corps  is 
amending  danger  zone  and  restricted 
area  regulations  in  33  CFR  part  334.  by 
inserting  the  word  "person",  or  similar 


verbiage  that  clarifies,  as  appropriate, 
that  the  regulations  affect  persons  in  a 
vessel,  as  well  as  persons  outside  of 
vessels  in  the  water,  engaged  in 
activities  such  as,  swimming,  diving, 
floating,  waterskiing,  and  snorkeling. 
On  December  20,  1996,  we  published 
these  changes  in  the  Notice  of  Proposed 
Rulemaking  section  of  the  Federal 
Register  (61  FR  67265-67273),  with  the 
comment  period  ending  on  February  18, 
1997.  We  did  not  receive  any  objections 
to  the  proposed  amendments.  We  did 
however,  receive  a  request  from  the 
Navy  that  we  make  several  additional 
editorial  amendments  to  the  danger 
zone  and  restricted  area  regulations.  We 
agree  with  the  Navy  on  the  need  for 
these  additional  changes  and  we  are 
amending  §§  334.10  and  334.30  to  show 
that  patrol  vessels  in  addition  to  aircraft 
will  be  patrolling  the  areas;  the 
restricted  area  in  §  334.80  is  amended 
by  adding  "person"  as  we  had  proposed 
for  other  areas  and  in  §  334.240  to 
reflect  a  change  in  the  identity  of  the 
Naval  Command  at  the  Potomac  River, 
Mattawoman  Creek  and  Chicamuxen 
Creek,  Maryland  naval  facility.  During 
our  review,  we  found  that  the 
regulations  in  §334.1110  which 
establish  a  restricted  area  in  Suisun  Bay 
at  the  Naval  Weapons  Station,  Concord, 
California,  should  have  been  amended 
and  we  have  added  the  word  "person" 
to  those  regulations.  In  addition,  during 
the  comment  period  we  revoked  the 
regulations  in  §  334.90.  which 
established  a  danger  zone  in  the  waters 
offshore  of  Sea  Girt,  New  Jersey  and 
accordingly,  the  revisions  as  proposed 
are  no  longer  necessary  at  this  site.  All 
other  regulations  are  amended  as 
proposed  and  the  additional  editorial 
amendments  are  made  without  further 
notice  since  these  are  minor  editorial 
amendments  having  no  actual  effect  on 
the  restrictions  placed  on  the  public's 
use  of  the  restricted  areas. 

Procedural  Requirements 

a.  Review  Under  Executive  Order  12866 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Defense 
Department  and  the  provisions  of 
Executive  Order  12866  do  not  apply. 

b.  Review  Under  the  Regulatory 
Flexibility  Act 

These  rules  have  been  reviewed  under 
the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354),  which  requires  the  preparation 
of  a  regulatory  flexibility  analysis  for 
any  regulation  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(i.e..  small  businesses  and  small 
Governments).  The  Corps  expects  that 


the  economic  impact  of  the  changes  to 
the  danger  zones  would  have  practically 
no  impact  on  the  public,  no  anticipated 
navigational  hazard  or  interference  with 
existing  waterway  traffic  and 
accordingly,  certifies  that  this  final  rule 
will  have  no  significant  economic 
impact  on  small  entities. 

c.  Review  Under  the  National 
Environmental  Policy  Act 

We  have  concluded,  based  on  the 
minor  nature  of  the  editorial  changes 
that  these  amendments  to  danger  zones 
and  restricted  areas  will  not  have  a 
significant  impact  to  the  hiunan 
environment,  and  preparation  of  an 
environmental  impact  statement  is  not 
required. 

d.  Unfunded  Mandates  Act 

This  rule  does  not  impose  an 
enforceable  duty  among  the  private 
sector  and  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  section 

202  or  205  of  the  Unfunded  Mandates 
Act.  We  have  also  found  under  section 

203  of  the  Act,  that  small  Governments 
will  not  be  significantly  and  luiiquely 
affected  by  this  rulemaking. 

e.  Submission  to  Congress  and  the  GAO 

Pursuant  to  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  Army  has  submitted  a  report 
containing  this  rule  to  the  U.S.  Senate, 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office.  This  rule  is  not  a 
major  rule  within  the  meaning  of 
section  804(2)  of  the  Administrative 
Procedure  Act.  as  amended. 

List  of  Subjects  in  33  CFR  Part  334 

Danger  zones.  Navigation  (water), 
Transportation. 

For  the  reasons  set  out  in  the 
preamble,  the  Army  Corps  of  Engineers 
amends  33  CFR  part  334.  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266  (33  U.S.C.  1);  and 
40  Stat.  892  (33  U.S.C.  3) 

2.  Section  334.10  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(5).  to  read  as  follows: 

§  334. 1 0    Gulf  of  Maina  off  Seals  Island, 
Maine;  naval  aircraft  bombing  target 


patrolled  by  a  naval  aircraft  or  siuface 
vessel  to  ensure  that  no  persons  or 
watercraft  are  within  the  danger  zone. 
Vessels  may  be  requested  to  veer  off 
when  drops  are  to  be  made,  however, 
drops  will  be  made  only  when  the  area 
is  clear.  *  *  • 

*  *        •        •        * 

3.  Section  334.30  is  amended  by 
revising  paragraph  (b)(3),  to  read  as 
follows: 

§  334.30  Gulf  of  Maine  off  Pemaquid  Point. 
Maine;  Naval  sonobuoy  test  area. 

***** 

(b)*   •   • 

(3)  Prior  to  and  during  the  period 
when  sonobuoy s  are  being  dropped,  an 
escort  vessel  or  naval  aircraft  will  be  in 
the  vicinity  to  ensure  that  no  persons  or 
vessels  are  in  the  testing  area.  Vessels 
may  be  requested  to  veer  off  when 
sonobuoy s  are  about  to  be  dropped, 
however,  drops  will  be  made  only  when 
the  area  is  clear. 

*  *         •     '    •        * 

4.  Section  334.40  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

§  334.40  Atlantic  Ocean  in  vicinity  of  Duck 
Island.  Maine,  Isles  of  Shoals;  naval  aircraft 
txMnbing  target  area. 

***** 

(b)  •   *   *  (1)  No  person  or  vessel  shall 
enter  or  remain  in  the  danger  zone  frtim 
8:00  a.m.  to  5:00  p.m.  (local  time)  daily, 
except  as  authorized  by  the  enforcing 
agency. 
***** 

5.  Section  334.50  is  amended  by 
revising  paragraph  (b).  to  read  as 
follows: 

§  334.50    Piscataqua  River  at  Portsmouth 
Naval  Shipyard,  tOttery.  Maine;  restricted 
areas. 


(b)  The  regulations.  All  persons, 
vessels  and  other  craft,  except  those 
vessels  under  the  supervision  of  or 
contract  to  local  military  or  naval 
authority,  are  prohibited  from  entering 
the  restricted  areas  without  permission 
fix)m  the  Commander,  Portsmouth  Naval 
Shipyard  or  his/her  authorized 
representative. 

6.  Section  334.60  is  amended  by 
revising  paragraph  (b)(1).  to  read  as 
follows: 

§  334.60    Cape  Cod  Bay  south  of  Wetlfleet 
Hartoor.  Mass.;  naval  aircraft  bonit>ing  target 
area. 


(b)*  *  * 

(5)  Prior  to  the  conducting  of  each 
bombing  practice,  the  area  will  be 


(b)  •  •   *  (1)  No  person  or  vessel  shall 
enter  or  remain  in  the  danger  zone  at 
any  time,  except  as  authorized  by  the 
enforcing  agency. 
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7.  Section  334.70  is  amended  by 
revising  paragraph  (a)(2),  to  read  as 
follows: 

§334.70    Buzzards  Bay,  and  adiacent 
waters,  Mass.;  danger  zones  for  naval 

operations. 

(a)*  *  • 

(2)  The  regulations.  The  vessel  or 
person  shall  at  any  time  enter  or  remain 
within  a  rectangular  portion  of  the  area 
boimded  on  the  north  by  latitude 
41"16'00",  on  the  east  by  longitude 
70"47'30",  on  the  south  by  latitude 
41'12'30",  and  on  the  west  by  longitude 
70"50'30".  or  within  the  remainder  of 
the  area  between  November  1,  and  April 
30.  inclusive,  except  by  permission  of 
the  enforcing  agency. 

8.  Section  334.75  is  amended  by 
revising  the  third  sentence  in  paragraph 
(b)(1),  to  read  as  follows: 

§  334.75    Ttiames  flhrer,  ^4avaJ  Submarlna 
Base  New  London,  restricted  area. 


(b)*  *  *(1)*  *  'However,  all 
persons,  vessels  and  watercrafl,  except 
U.S.  military  personnel  and  vessels 
must  leave  the  restricted  area  when 
notified  by  personnel  of  the  New 
London  Submarine  Base  that  such  use 
will  interfere  with  submarine 
maneuvering,  operations  or  security. 

9.  Section  334.78  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

§334.78    Rhode  Island  Sound.  Atlantic 
Ocean,  approximately  4.0  nautical  miles  due 
south  ot  Lands  End  in  Newport,  R.I.; 
restricted  area  for  naval  practice  minefield. 


(b)  *  •  *  (1)  No  persons,  vessels  or 
other  watercraft  will  be  allowed  to  enter 
the  designated  area  during  minefield 
training. 

•        •        •        •        • 

10.  Section  334.80  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2),  to 
read  as  follows: 

§334.80    Narragansett  Bay,  Rl;  restricted 


(b)  *  *  *  (1)  No  person  or  vessel  shall 
at  any  time,  under  any  circimistances, 
anchor  or  fish  or  tow  a  drag  of  any  kind 
in  the  prohibited  area  because  of  the 
extensive  cable  system  located  therein. 

(2)  Orders  and  instructions  issued  by 
patrol  craft  or  other  authorized 
representatives  of  the  enforcing  agency 
shall  be  carried  out  prompUy  by  persons 
or  vessels  in  or  in  the  vicinity  of  the 
prohibited  area. 


11.  Section  334.100  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

§334.100    Atlantic  Ocean  off  Ca«M  May, 
N.J.;  Coast  Guard  Rifle  Range. 

•  •         •         *         • 

(b)  *   *  *  (1)  No  person  or  vessel  shall 
enter  or  remain  in  the  danger  area 
between  suiuise  and  sunset  daily, 
except  as  authorized  by  the  enforcing 
agency. 

•  •        •        •        • 

12.  Section  334.130  is  amended  by 
revising  paragraphs  (b)(1)  and  the  first 
sentence  of  paragraph  (b)(2),  to  read  as 
follows: 

§334.130    Atlantic  Ocean  off  Wallops 
Island  and  Chrncoteague  Inlet,  Va;  danger 
zone. 

•  •         •         •         • 

(b)  *  *  •  (1)  Persons  and  vessels  may 
enter  and  operate  in  the  danger  zone  at 
all  times  when  warning  signals  are  not 
displayed. 

(2)  When  warning  signals  are 
displayed,  all  persons  and  vessels  in  the 
danger  zone,  except  vessels  entering  or 
departing  Chincoteague  Inlet,  shall 
leave  the  zone  prompUy  by  the  shortest 
possible  route  and  shall  remain  outside 
the  zone  until  allowed  by  a  patrol  boat 
to  enter  or  the  dangers  signal  has  been 
discontinued.  •   *   * 

•  •        •        •        • 

13.  Section  334.170  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2),  to 
read  as  follows: 

§334.170    Chesapeake  Bay,  In  the  vicinity 
of  Chesapeake  Beach,  Md;  flring  range. 
Naval  Research  Laboratory. 

•  •         •         •         * 

(b)  *  •  •  (1)  No  person  or  vessel  shall 
enter  or  remain  in  Area  A  at  any  time. 

(2)  No  person  or  vessel  shall  enter  or 
remain  in  Area  B  or  Area  C  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.  daily 
except  Sundays,  except  that  through 
navigation  of  commercial  craft  will  be 
permitted  in  Area  C  at  all  times,  but 
such  vessels  shall  proceed  on  their 
normal  course  and  shall  not  delay  their 
progress. 

•  •        •        •        • 

14.  Section  334.190  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2),  to 
read  as  follows: 

§  334. 1 90    Chesapeake  Bay,  in  vicinity  of 
Bloodsworth  Island,  Md;  shore 
bomt>ardment,  air  bombing,  air  strafing,  and 
rocket  firing  area,  U.S.  Navy. 

***** 

(b)  *  *  •  (1)  Persons,  vessels  or  other 
craft  shall  not  enter  or  remain  in  the 
prohibited  area  at  any  time  unless 
authorized  to  do  so  by  the  enforcing 
agency. 


(2)  No  person,  vessel  or  other  craft 
shall  enter  or  remain  in  the  danger  zone 
when  notified  by  the  enforcing  authority 
to  keep  clear  or  when  firing  is  or  will 
soon  be  in  progress,  except  as  provided 
in  paragraph  (b)(5)  of  this  section. 

*  •        •        •        • 

15.  Section  334.210  is  amended  by 
revising  paragraphs  (b)(1),  (b)(2)  and 
(b)(5),  to  read  as  follows: 

§334.210  Chesapeake  Bay,  in  vicinity  of 
Tangier  Island;  naval  guided  missiles  test 
operations  area. 

***** 

(b)  *  *  *  (1)  Persons,  vessels  or  other 
craft  shall  not  enter  or  remain  in  the 
prohibited  area  at  any  time  unless 
authorized  to  do  so  by  the  enforcing 
agency. 

(2)  Except  as  otherwise  provided  in 
paragraph  (b)(6)  of  this  section,  persons, 
vessels  or  other  craft  shall  not  enter  or 
remain  in  the  restricted  area  when  firing 
is  or  will  soon  be  in  progress  unless 
authorized  to  do  so  by  the  enforcing 
agency. 

•  *        •        *        • 

(5)  Upon  observing  the  warning  flag 
or  upon  receiving  a  warning  by  any  of 
the  patrol  vessels  or  aircraft,  persons, 
vessels  or  other  craft  shall  inunediately 
vacate  the  restricted  area  and  remain 
outside  the  area  until  the  conclusion  of 
firing  for  the  day. 

16.  Section  334.230  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(2)(ii).  and  paragraph  (b)(2)(iii),  to 
read  as  follows: 

§334.230    Potomac  River 

(a)  Naval  Surface  Weapons  Center, 
Dahlgren,  Va.*  *  * 

(2)*   •   * 

(ii)  When  firing  is  in  progress,  no 
person,  or  fishing  or  oystering  vessels 
shall  operate  within  the  danger  zone 
affected  unless  so  authorized  by  the 
Naval  Surface-Weapons  Center's  patrol 
boats.  *  *  * 
***** 

(b)  Accotink  Bay,  Accotink  Creek,  and 
Pohick  Bay;  U.S.  Military  Reservation, 
Fort  Belvoir,  Va.  *  *  * 

(2)*  •  • 

(iii)  The  Post  Commander  is  hereby 
authorized  by  using  such  agencies  and 
equipment  necessary  to  stop  all  persons 
and  boats  at  the  boundary  of  the  danger 
zone  and  prohibit  their  crossing  the  area 
until  convenient  to  the  firing  schedule 
to  do  so. 

17.  Section  334.240  is  amended  by 
revising  the  section  heading,  in 
paragraph  (a)  and  (b)(7)  by  removing 
"Naval  Ordinance  Station"  and 
replacing  it  with  "Naval  Surface 


Warfare  Center,  Indian  Head  Division," 
and  by  revising  paragraphs  (b)(3),  and 
(b)(5),  to  read  as  follows: 

§334.240    Potomac  River,  Mattawoman 
Creek  and  Chicamuxen  Creek;  Naval 
Surface  Weapons  Center,  Indian  Head 
Division,  Indian  Head,  Md. 

***** 

(b)*  *  • 

(3)  No  persons  or  vessels  except 
vessels  of  the  United  States  or  vessels 
authorized  by  the  enforcing  agency  shall 
enter  or  remain  in  the  danger  zone 
while  lights  are  flashing,  when  warning 
horns  are  in  operation,  or  when  warned 
or  directed  by  a  patrol  vessel.  *  •  * 

(5)  Except  as  prescribed  in  paragraph 
(b)(3)  of  this  section,  persons  and 
vessels  may  enter  and  proceed  through 
the  danger  zone  without  restriction. 
However,  accidental  explosions  may 
occur  at  any  time  and  persons  and 
vessels  entering  the  area  do  so  at  their 
own  risk. 
***** 

18.  Section  334.310  is  amended  by 
revising  paragraph  (b)(2),  to  read  as 
follows: 

§334.310    Chesapeake  Bay,  Lynnhaven 
Roads;  navy  amphibious  training  area. 

***** 

(b)*  •  * 

(2)  No  person  or  vessel  shall  approach 
within  300  years  of  any  naval  vessel  or 
within  600  yards  of  any  vessel 
displaying  the  red  "baker"  burgee. 
***** 

19.  Section  334.330  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

§  334.330  Atlantic  Ocean  and  connecting 
waters  in  vicinity  of  Myrtle  Island,  Va.;  Air 
Force  practice  t>ombing,  rocket  firing,  and 
gunnery  range. 

*         •         •         •         * 

(b)  *  *  *  (1)  No  person  or  vessel  shall 
enter  or  remain  in  the  danger  zone 
except  during  intervals  specified  and 
publicized  from  time  to  time  in  local 
newspapers  or  by  radio  announcement. 
***** 

20.  Section  334.340  is  amended  by 
revising  paragraph  (b)(2),  to  read  as 
follows: 

§  334.340  Chesapeake  Bay  off  Plumtree 
Island,  Hampton,  VA.;  Air  Force  precision 
test  area. 


(b)  •  *  • 

(2)  No  person  or  vessel  shall  enter  or 
remain  in  the  danger  zone  during 
periods  of  firing  or  bombing  or  when  the 
zone  is  otherwise  in  use. 


21.  Section  334.370  is  amended  by 
revising  paragraph  (a)(2),  to  read  as 
follows: 

§  334.370    Chesapeake  Bay,  Lynnhaven 
Roads;  danger  zones.  U.S.  Naval 
Amphibious  Base. 

(a)*   *  * 

(2)  The  regulations.  Persons  or 
vessels,  other  than  those  vessels  owned 
and  operated  by  the  United  States,  shall 
not  enter  the  prohibited  area  at  any  time 
unless  authorized  to  do  so  by  the 
enforcing  agency. 
***** 

22.  Section  334.400  is  amended  by 
revising  paragraph  (b)(1).  to  read  as 
follows: 

§  334.400    Atlantic  Ocean  south  of  entrance 
to  Chesapeake  Bay  off  Camp  Pendleton. 
Virginia;  naval  restricted  area. 

***** 

(b)  *  *  *  (1)  Persons  or  vessels,  other 
than  those  vessels  owned  and  operated 
by  the  United  States  shall  not  enter  the 
area  except  by  permission  of  the 
Commanding  Ofiicer,  U.S.  Naval 
Amphibious  Base,  Little  Creek,  Norfolk. 
Virginia. 
•        •        *        *        • 

23.  Section  334.410  is  amended  by 
revising  the  fourth  sentence  in 
paragraph  (d)(1),  the  fifth  sentence  in 
paragraph  (d)(2)  and  paragraph  (d)(3),  to 
read  as  follows: 

§334.410    Albemarie  Sound,  Pamlico 
Sound,  and  adjacent  waters,  NC;  danger 
zones  for  naval  aircraft  operations. 

***** 

(d)  *  *  •  (1)  •  *  •  No  persons  or 
vessels  shall  enter  this  area  diuing  the 
hours  of  daylight  without  special 
permission  from  the  enforcing 
agency.  ♦  *  * 

(2)  *   *   *  The  area  will  be  patrolled 
and  persons  and  vessels  shall  clear  the 
area  under  patrol  upon  being  warned  by 
the  surface  patrol  craft  or  when 
"buzzed"  by  patroUiiig  aircraft.  *  *  * 

(3)  Naval  Aviation  Ordnance  test 
area.  The  area  described  in  paragraph 
(c)  of  this  section  shall  be  closed  to 
persons  and  navigation  except  for  such 
military  personnel  and  vessels  as  may 
be  directed  by  the  enforcing  agency  to 
enter  on  assigned  duties. 
***** 

24.  Section  334.430  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

§  334.430    Neuse  River  and  tributaries  at 
Marine  Corps  Air  Station.  Cherry  Point, 
N.C.;  restricted  area. 

***** 

(b)  *  *   *  (1)  Except  in  cases  of 
extreme  emergency,  all  persons  or 
vessels,  other  than  those  vessels 


operated  by  the  U.S.  Navy  or  Coast 
Cuard  are  prohibited  from  entering  this 
area  without  prior  permission  of  the 
enforcing  agency. 

***** 

25.  Section  334.440  is  amended  by 
adding  a  new  sentence  at  the  begiiming 
of  paragraph  (c)(1),  revising  the  last 
sentence  in  paragraph  (d)(2), 
redesignating  paragraphs  (e)(2)(i) 
through  (e)(2)(vi)  as  (e)(2)(ii)  through 
(e)(2)(vii)  respectively,  and  adding  a 
new  paragraph  (e)(2)(i),  to  read  as 
follows: 

§334.440    New  River,  N.C.,  and  vicinity; 
Marine  Corps  firing  ranges. 

***** 

(c)  *  *  *  (1)  No  person  shall  enter  or 
remain  in  the  water  in  any  closed 
section  after  notice  of  firing  therein  has 
been  given.  *  •  * 

***** 

(d)  •  •  • 

(2)  *  •  •  Upon  being  so  warned,  all 
persons  and  vessels  shall  leave  the  area 
as  quickly  as  possible  by  the  most  direct 
route. 

(e)  •  •  • 

(2)*  •  • 

(i)  No  person  shall  enter  or  remain  in 
the  waters  of  this  area  due  the 
possibility  of  unexploded  projectiles. 

26.  Section  334.450  is  amended  by 
revising  paragraph  (b),  to  read  as 
follows: 

§  334.450  Cape  Fear  River  and  tributaries 
at  Sunny  Point  Army  Terminal,  Brunswick 
County.  N.C.;  restricted  area. 

•        •        •        *        * 

(b)  Except  in  cases  of  extreme 
emergency,  all  persons  or  vessels  of  any 
size  or  rafts  other  than  those  authorized 
by  the  Commander,  Sunny  Point  Army 
Terminal,  are  prohibited  from  entering 
this  area  without  prior  permission  of  the 
enforcing  agency. 
***** 

27.  Section  334.470  is  amended  by 
adding  a  new  sentence  at  the  beginning 
of  paragraph  (b)(2),  to  read  as  follows: 

§  334.470    Cooper  Rhfer  and  Charleston 
Hart>or.  S.C;  restricted  areas. 


(b)*  •  * 

(2)  No  person  shall  enter  or  remain  in 
the  water  within  the  restricted  areas.- 


28.  Section  334.480  is  amended  by 
revising  the  first  sentence  in  paragraph 
(c),  to  read  as  follows: 
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§  334.480  Archers  Creek,  Ribbon  Creek 
and  Broad  River,  S.C;  U.S.  Marine  Corp* 
RecruH  Depot  rifle  and  pistol  ranges.  Partis 

•  •         •         •         • 

(c)  No  person,  vessel  and  other 
watercraft  shall  enter  the  restricted 
waters  when  firing  is  in  progress.  •   *   * 

***** 

29.  Section  334.490  is  amended  by 
revising  paragraph  (b)(2],  to  read  as 
follows: 

§  334.490    Atlantic  Ocean  off  Georgia 
Coast;  air-to-air  and  air-to-water  gunnery 
and  t)onibing  ranges  for  fighter  and 
tXHnbardment  aircraft,  U.S.  Air  Force. 

•  •         •         •         • 

(2)  Prior  to  conducting  each  practice, 
the  entire  area  will  be  patrolled  by 
aircraft  to  warn  any  persons  and 
watercraft  found  in  the  vicinity  that 
such  practice  is  about  to  take  place.  The 
warning  will  be  by  "buzzing,"  (i.e.,  by 
flying  low  over  the  person  or 
watercraft.)  Any  person  or  watercraft 
shall,  upon  being  so  warned, 
inunediately  leave  the  area  designated 
and  shall  remain  outside  the  area  until 
practice  has  ceased. 
***** 

30.  Section  334.500  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

S  334.500    St  Johns  River,  Fla.,  Ribautt 
Bay;  restricted  area. 


(b)  *  *  *  (1)  All  persons,  vessels  and 
craft,  except  those  vessels  operated  by 
the  U.S.  Navy  or  Coast  Guard  are 
prohibited  from  entering  this  area 
except  in  cases  of  extreme  emergency. 

31.  Section  334.510  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

$334,510    U.S.  Navy  Fuel  Depot  Pier,  St 
Johns  River,  Jacksonville,  Fla.,  restricted 


(b)  *  *   *  (1)  The  use  of  waters  as 

previously  described  by  private  and/or 
commercial  floating  craft  or  persons  is 
prohibited  with  the  exception  of  vessels 
or  persons  that  have  been  specifically 
authorized  to  do  so  by  the  Officer  in 
Charge  of  the  Navy  Fuel  Depot. 
***** 

32.  Section  334.520  is  amended  by 
revising  paragraph  (b)(2),  to  read  as 
follows: 

§334.520    Laka  George,  Fla.;  naval 
bombing  i 

*        • 

Cb}* 


(2)  Prior  to  each  bombing  operation 
the  danger  zone  will  be  patrolled  by 
naval  aircraft  which  will  warn  all 
persons  and  vessels  to  leave  the  area  by 
"zooming"  a  safe  distance  to  the  side 
and  at  least  500  feet  above  the  surface. 
Upon  being  so  warned,  such  persons 
and  vessels  shall  leave  the  danger  zone 
immediately  and  shall  not  re-enter  the 
danger  zone  until  bombing  operations 
have  ceased. 
***** 

33.  Section  334.540  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

$  334.540    Banana  River  at  Cape  Canaveral 
Missile  Test  Annex,  Fla.,  restricted  area. 

*         *         *         *         *      . 

(b)  •  •  *  (1)  All  unauthorized 
persons  and  craft  shall  stay  clear  of  the 
area  at  all  times. 

***** 

34.  Section  334.550  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

S  334.550    Banana  River  at  Cape  Canaveral 
Air  Force  Station,  Ra.;  restricted  area. 


*         * 


*         * 


(b)  *   •  •  (1)  All  unauthorized 
persons  and  craft  shall  stay  clear  of  this 
area  at  all  times. 


*         *         *         * 


35.  Section  334.560  is  amended  by 
revising  paragraph  (b)(1).  to  read  as 
follows: 

§  334.560    Banana  River  at  Patrick  Air 
Force  Baaa,  Fla.;  restricted  are& 

*        *        ft        *        * 

(b)  *   *   •  (1)  All  unauthorized 
persons  and  watercraft  shall  stay  clear 
of  the  area  at  all  times. 


36.  Section  334.590  is  amended  by 
revising  paragraph  (b)(1),  (b)(3),  and  the 
first  sentence  in  paragraph  (b)(2),  to  read 
as  follows: 

$334,590    Atlantic  Ocean  off  Cape 
Canaveral,  Fla;  Air  Force  missile  testing 
area,  Patrick  Air  Force  Base,  Fla. 


(b)*  •  - 

(1)  All  unauthorized  persons  and 
vessels  are  prohibited  from  operating 
within  the  danger  zone  during  firing 
periods  to  be  specified  by  the 
Commander,  Air  Force  Missile  Test 
Center,  Patrick  Air  Force  Base. 

(2)  Warning  signals  will  be  used  to 
warn  persons  and  vessels  that  the 
danger  zone  is  active.  •   *   * 

(3)  When  the  signals  in  paragraph 

_ (b)(2)  of  this  section  are  displayed,  all 
persons  and  vessels,  except  those 
authorized  personnel  and  patrol  vessels, 
will  immediately  leave  the  danger  zone 


by  the  most  direct  route  and  stay  out 
until  the  signals  are  discontinued. 

***** 

37.  Section  334.600  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)(1),  to  read  as  follows: 

$334,600    TRIDENT  Basin  adjacent  to 
Canaveral  Hart>or  at  Cape  Canaveral  Air 
Force  Station,  Brevard  County,  Fla.;  danger 
zone. 

***** 

(b)  *   *   *  (1)  No  unauthorized  person 
or  vessel  shall  enter  the  area.  *  •  • 

***** 

38.  Section  334.610  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(3),  to 
read  as  follows: 

$  334.61 0    Key  West  Harbor,  at  U.S.  Naval 
Base,  Key  West,  Fla.;  naval  restricted  areas 
and  danger  zone. 

•  *         *         •         • 

(b)*  •  * 

(1)  Entering  or  crossing  Restricted 
Areas  #1  and  #4  and  the  Danger  Zone 
(Area  #6)  described  in  paragraph  (a)  of 
this  section,  by  any  person  or  vessel,  is 
prohibited. 

(3)  Stopping  or  landing  by  any  person 
and/or  any  vessel,  other  than 
Government-owned  vessels  and 
specifically  authorized  private  craft  in 
any  of  the  restricted  areas  or  danger 
zone  described  in  paragraph  (a)  of  this 
section  is  prohibited. 
***** 

39.  Section  334.630  is  amended  by 
revising  para^ph  (b)(1),  to  read  as 
follows: 

$334,630    Tampa  Bay  south  of  MacDIII  Air 
Force  Base,  Fla.;  small  arms  firing  range 
and  aircraft  jettison,  U.S.  Air  Force,  MacDill 
Air  Force  Base. 

***** 

(b)  *  *  *  (1)  All  persons,  vessels  and 
other  watercraft  are  prohibited  from 
entering  the  danger  zone  at  all  times. 

***** 

40.  Sectidta  334.640  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)(2)  and  paragraph  [b)(3),  to  read  as 
follows: 

$334,640    Gulf  of  Mexico  south  of 
Apaiact>ee  Bay,  Fla.;  Air  Force  rocket  firing 
range. 

•  *         •         •         • 

(b)*  •  * 

(2)  Prior  to  the  conduct  of  rocket 
firing,  the  area  will  be  patrolled  by 
siufoce  patrol  boat  and/or  patrol  aircraft 
to  insure  that  no  persons  or  watercraft 
are  within  the  danger  zone  and  to  warn 
any  such  persons  or  watercraft  seen  in 
the  vicinity  that  rocket  firing  is  about  to 
take- place  in  the  area.  *   *   * 


(3)  Any  such  person  or  watercraft 
shall,  upon  being  so  warned, 
immediately  leave  the  area,  and  until 
the  conclusion  of  the  firing  shall  remain 
at  such  a  distance  that  they  will  be  safe 
from  the  fallout  resulting  from  such 
rocket  firing. 
***** 

41.  Section  334.660  is  amended  by 
revising  paragraph  (b)(2),  to  read  as 
follows: 

$  334.660    Gulf  of  Mexico  and  Apalachicola 
Bay,  south  of  Apalachicola,  Fla.;  Drone 
Recovery  Area,  Tyndall  Air  Force  Base,  Fla. 

***** 

(b)  *  *  * 

(2)  Patrol  boats  and  aircraft  will  warn 
all  persons  and  navigation  out  of  the 
area  before  each  testing  period. 

***** 

42.  Section  334.670  is  amended  by 
revising  paragraph  (b)(2),  to  read  as 
follows: 

$  334.670    Gulf  of  Mexico  and  Apalachicola 
Bay,  south  and  west  of  Apalachicola,  San 
Bias,  and  St  Joseph  bays;  air-to-air  firing 
practice  range,  Tyndall  Air  Force  Base,  Fla. 

***** 

(b)*  *  * 

(2)  All  persons  and  vessels  will  be 
warned  to  leave  the  danger  area  during 
firing  practice  by  surface  patrol  boat 
and/or  patrol  aircraft.  When  aircraft  is 
used  to  patrol  the  area,  low  flight  of  the 
aircraft  overhead  and/or  across  the  bow 
will  be  used  as  a  signal  or  warming. 
Upon  being  so  warned  all  persons  and 
vessels  shall  clear  the  area  immediately. 
***** 

43.  Section  334.680  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)(1),  to  read  as  follows: 

$334,680    Gulf  of  Mexico  southeast  of  St 
Andrew  Bay  East  Entrance,  small-arms 
firing  range,  Tyndall  Air  Force  Base,  Fla 

***** 

(b)*  *  * 

(1)  No  person,  vessel  or  other 
watercraft  shall  enter  or  remain  in  the 
areas  during  periods  of  firing.  *  *   * 

***** 

44.  Section  334.700  is  amended  by 
revising  the  first  and  second  sentences 
in  paragraph  (b)(l)(i)  and  paragraph 
(b)(l)(ii),  to  read  as  follows: 

$334,700    Choctawhatchee  Bay,  aerial 
gunnery  ranges.  Air  Provirtg  Ground 
Center,  Air  Research  artd  Development 
Command,  Eglin  Air  Force  Base,  Fla 

***** 

(b)*  *  * 
(D*  *  * 

(i)  The  aerial  gunnery  range  in  the 
west  part  of  Choctawhatchee  Bay 
(described  in  paragraph  (a)(1)  of  this 
section),  may  be  used  by  persons  and 


watercraft  except  during  periods  when 
firing  is  conducted.  During  these 
periods  firing  will  be  controlled  by 
observation  posts,  and  persons  and 
watercraft  will  be  warned  by  patrol 
boats.  *  *  * 

(ii)  No  person,  vessel  or  other  craft 
shall  enter  or  remain  within  the  aerial 
gunnery  range  along  the  north  shore  of 
Choctawhatchee  Bay  idescribed  in 
paragraph  (a)(2)  of  this  section)  at  any 
time. 
*        •        *        »        * 

45.  Section  334.710  is  amended  by 
revising  the  second  sentence  in 
paragraph  (b)(1),  to  read  as  follows: 

S  334.71 0    The  Narrows  and  Gulf  of  Mexico 
adjacent  to  Santa  Rosa  island.  Air  Proving 
Ground  Command,  Eglin  Air  Force  Base, 
Fla. 

***** 

(b)*   *  * 

(1)  *  *  *  During  periods  of  use  entry 
into  the  area  will  be  prohibited  to  all 
persons  and  navigation. 

***** 

46.  Section  334.720  is  amended  by 
revising  paragraph  (b)(3),  to  read  as 
follows: 

$334,720    Gulf  of  Mexico,  south  from 
Choctawtiatchee  Bay;  guided  ntissUes  test 
operations  area.  Headquarters  Air  Proving 
Ground  Command,  U.S.  Air  Force,  EgNn  Air 
Force  Base,  Fla 
***** 

(b)*   *   * 

(3)  All  person  and  vessels  exclusive  of 
those  identified  in  paragraph  (b)(2)  of 
this  section  will  warned  to  leave  the 
immediate  danger  area  during  firing 
periods  by  surface  patrol  craft.  Upon 
being  so  warned,  such  persons  and 
vessels  shall  clear  the  area  immediately. 
Such  periods  normally  will  not  exceed 
two  hours. 
»      _  *        *        »        ♦ 

47.  Section  334.730  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)(2)  and  paragraph  (b)(3),  to  read  as 
follows: 

S  334.730    Waters  of  Santa  Rosa  Sound 
and  Gulf  of  Mexico  adjacent  to  Santa  Rosa 
Island,  Air  Force  Proving  Ground 
Command,  Eglin  Air  Force  Base,  Fla 

***** 

(b)*  •  • 

(2)  No  person,  vessel  or  other 
watercraft  shall  enter  the  prohibited 
area,  except  to  navigate  the  Gulf 
Infracostal  Waterway.  *  *  * 

(3)  During  periods  when  experimental 
test  operations  are  underway  no  person, 
vessel  or  other  watercraft  shall  enter  or 
navigate  the  waters  of  the  restricted 
area. 


48.  Section  334.740  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

S  334.740    Weekley  Bayou,  an  arm  of 
Boggy  Bayou,  Fla.,  Eglin  Air  Force  Base; 
restricted  area. 

***** 

(b)  *  *  *  (1)  No  person  or  vessel  shall 
enter  the  area  without  the  permission  of 
the  Commander,  Eglin  Air  Force  Base, 
Florida,  or  his  authorized 
representative. 
***** 

49.  Section  334.750  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

§  334.750    Ben's  Lake,  a  tributary  of 
Choctawhatchee  Bay,  Fla,  at  Eglin  Air 
Force  Base;  restricted  area. 

***** 

(b)  •  *  *  (1)  no  person  or  vessel  shall 
enter  the  area  or  navigate  therein, 
without  the  permission  of  the 
Commander,  Eglin  Air  Force  Base, 
Florida,  or  his  authorized 
representative.  *  *  * 

50.  Section  334.778  is  amended  by 
revising  paragraph  (b)(1)  and  adding  a 
sentence  at  the  beginning  of  paragraph 
(b)(2),  to  read  as  follows: 

S  334.778    Pensacola  Bay  and  waters 
contiguous  to  the  Naval  Air  Station, 
Pensacola,  FL;  restricted  area 

***** 

(b)*  *  *  (1)  All  persons  are 
prohibited  from  entering  the  waters  for 
any  reason  and  all  vessels  including 
pleasure  (sailing,  motorized,  and  or 
rowed),  private  and  commercial  fishing 
vessels,  barges,  and  all  other  craft  except 
United  States  military  vessels  are 
restricted  from  transiting,  anchoring,  or 
drifting  within  the  above-described  area 
when  required  by  the  Commanding 
Officer  of  the  Naval  Air  Station 
Pensacola  (N.A.S.),  to  safeguard  the 
installation,  its  personnel  and  property 
in  times  of  an  imminent  security  threat, 
as  required  by  a  national  emergency 
situation,  natural  disaster,  or  as  directed 
by  higher  authority. 

(2)  All  persons  are  prohibited  from 
entering  the  water  described  in  this 
section.  •  *  * 
•        *        •        *        * 

51.  Section  334.780  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

S  334.780    Pensacola  Bay,  Fla;  seaplane 
restricted  area 

***** 

(b)*  *  * 

(2)  All  persons,  vessels  and  small 
craft,  except  crash  boats,  plane  rearming 
boats,  and  similar  craft  ordered  into  the 
area  on  specific  missions  in  connection 
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with  the  servicing  of  planes  or  patrol  of 
the  area,  are  prohibited  from  entering  or 
being  in  the  area  at  any  time. 

***** 

52.  Section  334.786  is  amended  by 
adding  a  new  sentence  at  the  beginning 
of  paragraph  (b)(1).  and  revising 
paragraph  (b)(2),  to  read  a3  follows: 

S  334.786    Pascagoula  Naval  Station, 
Pascagoula.  Mississippi;  restricted  area. 

***** 

(b)  *   *   *  (1)  All  persons  are 
prohibited  from  entering  the  waters 

within  the  restricted  area  for  any  reason. 

*  *  • 

(2)  Mooring,  anchoring,  fishing, 
recreational  boating  or  any  activity 
involving  persons  in  the  water  shall  not 
be  allowed  at  any  time  within  500  feet 
of  any  quay,  pier,  wharf,  or  levee  along 
the  Naval  Station  northern  shoreline. 


53.  Section  334.790  is  amended  by 
revising  paragraph  (b)(1).  to  read  as 
follows: 

§  334.790    Sabine  River  at  Orange,  Tex.; 
restricted  area  in  vicinity  of  ttie  Navai  and 
Marine  Corps  Reserve  Canter. 

•         *         *         •         • 

(b)  *   *  *  (1)  No  person,  vessel  or 
other  craft,  except  personnel  and  vessels 
of  the  U.S.  Government  or  those  duly 
authorized  by  the  Commanding  Officer. 
Naval  and  Marine  Corps  Reserve  Center. 
Orange.  Texas,  shall  enter,  navigate, 
anchor  or  moor  in  the  restricted  area. 

54.  Section  334.800  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

f  334.800    ConMi*  Cttristl  Bay,  Tex.; 
•eaplana  restricted  area,  U.S.  Navat  Air 
Station,  Corpus  Ctwistl. 

***** 

(b)  *  *  *  (1)  No  person,  vessel  or 
watercraft  shall  enter  or  remain  in  the 
area  at  any  time,  day  or  night,  except 
with  express  written  approval  of  the 
enforcing  agency  or  as  a  result  of  force 
majeure. 
***** 

55.  Section  334.802  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b),  to  read  as  follows: 

1334.802    Ingteside  Naval  Station, 
Ingleside,  Texas;  restricted  area. 

***** 

(b)*   *  • 

Mooring,  anchoring,  fishing, 
recreational  boating  or  any  activity 
involving  persons  in  the  water  shall  not 
be  allowed  within  the  restricted  area. 


56.  Section  334.810  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 


§  334.81 0  Holston  River  at  Holston 
Ordnance  Works,  Kingsport,  Term.; 
restricted  area. 

***** 

(b)  *  *  *  (1)  Eicept  in  cases  of 
extreme  emergency,  all  vessels  other 
than  those  owned  or  controlled  by  the 
U.S.  Government  and  any  activity 
involving  persons  in  the  water,  are 
prohibited  from  entering  the  area 
without  prior  permission  of  the 
enforcing  agency. 
***** 

57.  Section  334.820  is  amended  by 
revising  paragraph  (b),  to  read  as 
follows: 

§  334.820    Lake  Michigan;  navai  restricted 
area,  U.S.  Naval  Training  Center,  Great 
Lakes,  III. 

***** 

(b)  The  regulations.  No  person  or 
vessel  of  any  kind,  except  those  engaged 
in  naval  operations,  shall  enter, 
navigate,  anchor,  or  moor  in  the 
restricted  area  without  first  obtaining 
permission  to  do  so  from  the 
Commander,  U.S.  Naval  Training 
Center,  Great  Lakes,  Illinois,  or  his 
authorized  representative. 

58.  Section  334.830  is  amended  by 
revising  paragraph  (b)(2),  to  read  as 
follows: 

§  334.830    Lake  Michigan;  small-arms 
range  adjacent  to  U.S.  Naval  Training 
Center,  Great  Lakes,  III. 

***** 

(b)*  *  * 

(2)  The  enforcing  agency  is  hereby 
authorized  to  use  such  agencies  as  shall 
be  necessary  to  prohibit  all  persons  and 
vessels  from  entering  the  area  until  such 
time  as  shall  be  convenient. 
***** 

59.  Section  334.850  is  amended  by 
revising  paragraph  (d)(1),  to  read  as 
follows: 

§  334.850    Lake  Erie,  west  end,  north  of 
Erie  Ordnance  Depot,  Lacame,  Ohk>. 

***** 

(d)  *   *   *  (1)  No  person  or  vessel  shall 
enter  or  remain  in  a  danger  zone  during 
a  scheduled  firing  period  announced  in 
a  special  firing  notice  unless  specific 
permission  is  granted  in  each  instance 
by  a  representative  of  the  enforcing 
officer. 
***** 

60.  Section  334.920  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

§  334.920    Pacific  Ocean  off  ttie  east  coast 
of  San  Clemente  Island,  Calif.;  naval 
restricted  area. 

***** 

(b)  *   *   *  (1)  No  person  or  vessels, 
other  than  Naval  Ordnance  Test  Station 


craft,  and  those  cleared  for  entry  by  the 
Naval  Ordnance  Test  Station,  shall  enter 
the  area  at  any  time  except  in  an 
emergency,  proceeding  with  extreme 
caution. 
***** 

61.  Section  334.930  is  amended  by 
revising  paragraph  (b)(3),  to  read  as 
follows: 

§  334.930    Anaheim  Bay  Harbor,  Calif.; 
Naval  Weapons  Station,  Seal  Beach. 

***** 

(b)*  *  * 

(3)  Recreational  craft,  such  as  water 
skis,  jet  skis  (personal  water  craft],  row 
boats,  canoes,  kayaks,  wind  surfers,  sail 
boards,  surfboards,  etc.,  and  any 
activity  involving  persons  in  the  water, 
are  specifically  prohibited  within  the 
restricted  area. 
*        *        *        •   '     * 

62.  Section  334.938  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b),  to  read  as  follows: 

§  334.938  Federal  Correctional  Institution, 
Terminal  Island,  San  Pedro  Bay,  California; 
restricted  area. 

***** 

(b)  The  regulations.  No  person  or 
vessel  of  any  kind  shall  enter,  navigate, 
anchor  or  moor  within  the  restricted 
area  without  first  obtaining  the 
permission  of  the  Warden.  Federal 
Correctional  Institution.  Terminal 
Island.  *  *  * 

63.  Section  334.940  is  amended  by 
revising  the  last  sentence  in  paragraph 
(b)(2).  to  read  as  follows: 

§  334.940  Pacific  Ocean  in  vicinity  of  San 
Pedro,  Calif.;  practice  firing  range  for  U.S. 
Army  Reserve,  National  Guard,  and  Coast 
Guard  Units. 

***** 

(b)*  *  * 

(2)  *  *  *  No  person  shall  enter  the 
water  and  no  vessel,  fishing  boat,  or 
recreational  craft  shall  anchor  in  the 
danger  zone  during  an  actual  firing 
period. 
***** 

64.  Section  334.950  is  amended  by 
revising  the  first  and  second  sentences 
in  paragraph  (b)(1)  and  paragraph  (b)(2), 
to  read  as  follows: 

§  334.950    Pacific  Ocean  at  San  Clemente 
Island,  California;  Navy  shore  bombardment 
areas. 

***** 

(b)*  *  * 

(1)  All  persons  and  all  vessels  shall 
promptly  vacate  the  areas  when  ordered 
to  do  so  by  the  Navy  or  the  Coast  Guard. 
Persons  and  vessels  shall  not  enter  the 
areas  during  periods  scheduled  for 
firing.  *  •  • 
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(2)  All  persons  in  the  area  are  warned 
that  unexploded  ordinance  exists  within 
the  shore  bombardment  area  on  San 
Clemente  Island  and  in  the  surrounding 
waters,  all  persons  should  exercise 
extreme  caution  when  operating  in  the 
area. 
***** 

65.  Section  334.960  is  amended  by 
revising  the  second  sentence  in 
paragraph  (b)(4),  to  read  as  follows: 

§  334.960    Pacific  Ocean,  San  Clemente 
Island,  Calif.;  Naval  danger  zone  off  West 
Cove. 

***** 

(b)*  *  * 

(4)  *  *  *  When  so  notified,  all 
persons  and  vessels  shall  leave  the 
immediately  by  the  shortest  route. 


66.  Section  334.961  is  amended  by 
adding  a  new  sentence  at  the  beginning 
of  paragraph  (b)(1),  to  read  as  follows: 

§  334.961    Pacific  Ocean,  San  Clemente 
Island,  Caiifomla,  Naval  danger  zone  off  ttie 
norttiwest  shore. 

***** 

(b)^  *  *  (1)  No  person  shall  enter 
this  area  during  closure  periods  unless 
authorized  to  do  so  by  the  enforcing 
agency.  *  •  * 

***** 

67.  Section  334.990  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

§334.990    Long  Beach  Harbor,  Cailf.;  naval 
restricted  area. 

***** 

(b)  *  *  *  (1)  The  area  is  reserved 
exclusively  for  use  by  naval  vessels. 
Permission  for  any  person  or  vessel  to 
enter  the  area  must  be  obtained  from  the 
enforcing  agency. 
***** 

68.  Section  334.1010  is  amended  by 
removing  the  heading  "San  Francisco 
Bay  in  vicinity  of  Hunters  Point:  naval 
restricted  area-"  from  paragraph  (a)  and 
revising  paragraph  (b),  to  read  as 
follows: 

f  334.1010    San  Francisco  Bay  In  vicinity  of 
Hunters  Point;  naval  restricted  area. 

***** 

(b)  The  regulations.  No  person  may 
enter  the  area  and  no  vessel  or  other 
craft,  except  vessels  of  the  U.S. 
Government  or  vessels  duly  authorized 
by  the  Commander,  San  Francisco  Naval 
Shipyard,  shall  navigate,  anchor  or 
moor  in  this  area. 

69.  Sectimi  334.1020  is  amended  by 
revising  paragraph  (b)(1)  and  the  first 
sentence  of  paragraph  (b)(2),  to  read  as 
follows: 


§  334.1020    San  Francisco  Bay  and 
Oakland  Inner  Hartxir;  Restricted  areas  In 
vicinity  of  Naval  Air  Station,  Alameda. 


(1)  No  person  shall  enter  this  area  and 
no  vessel  or  other  craft,  except  vessels 
of  the  U.S.  Government  or  vessels  duly 
authorized  by  the  Commanding  Officer, 
U.S.  Naval  Air  Station,  Alameda. 
California,  shall  navigate,  anchor  or 
moor  in  the  area  described  in  paragraph 
(a)(1)  of  this  section. 

(2)  No  person  shall  enter  this  area  and 
no  vessel  without  special  authorization 
of  the  Commander,  Twelfth  Coast  Guard 
District,  shall  lie,  anchor  or  moor  in  the 
area  described  in  paragraph  (a)(2)  of  this 
section.  *  *  * 

70.  Section  334.1030  is  amended  by 
removing  the  heading  "Oakland  Inner 
Harbor  adjacent  to  Alameda  Facility, 
Naval  Supply  Center.  Oakland; 
restricted  area — "  from  paragraph  (a); 
redesignating  paragraph  (a)(1)  as  (a)  and 
redesignating  paragraph  (a)(2)  as  (b). 
and  revising  newly  redesignated 
paragraph  (b)  to  read  as  follows: 

§334.1030    Oakland  Inner  Hartrar  adjacent 
to  Alameda  Facility,  Naval  Sufiply  Center, 
Oakland;  restricted  area. 

***** 

(b)  The  regulations.  No  persons  and 
no  vessels  or  other  craft,  except  vessels 
of  the  United  States  Government  or 
vessels  duly  authorized  by  the 
Commanding  Officer.  Naval  Supply 
Center.  Oakland,  shall  enter  this  area. 

71.  Section  334.1040  is  amended  by 
removing  the  heading  "Oakland  Harbor 
in  vicinity  of  Naval  Supply  Center, 
Oakland;  restricted  area  and 
navigation — "  from  paragraph  (a); 
redesignating  paragraph  (a)(1)  as  (a); 
redesignating  paragraph  (a)(2)  (i)  and  (ii) 
as  (b)  (1)  and  (2)  and  revising  newly 
redesignated  (b)(1).  to  read  as  follows: 

§334.1040  Oakland  Harbor  In  vteinity  of 
Naval  Supply  Center,  Oakland;  restricted 
area  and  navigation. 

***** 

(b)  *  *  *  (1)  No  persons  and  no 
vessels  or  other  craft,  except  vessels  of 
the  U.S.  Government  or  vessels  duly 
authorized  by  the  Commanding  Officer. 
Naval  Supply  Center.  Oakland,  shall 
enter  this  area. 


72.  Section  334.1050  is  amended  by 
removing  the  heading  "Oakland  Outer 
Harbor  adjacent  to  the  Military  Ocean 
Terminal  Bay  Area.  Pier  No.  8  (Port  of 
Oakland  Berth  Na  10);  restricted 
area — "  from  paragraph  (a); 
redesignating  paragraphs  (a)(1)  and 
(a)(2)  as  paragraphs  (a)  and  (b) 
respectively,  and  revising  newly 
redesignated  paragraph  (b)  to  read  as 
follows: 


§334.1050    Oakland  Outer  HartKH  adjacent 
to  ttie  Military  Ocean  Terminal,  Bay  Area, 
Pier  No.  8  (Port  of  Oakland  Berth  Na  10); 
restricted  area. 

***** 

(b)  The  regulations.  No  persons  and 
no  vessels  or  other  craft,  except  vessels 
of  the  U.S.  Government  or  vessels  duly 
authorized  by  the  Commander,  Oakland 
Army  Base,  shall  enter  this  area. 

73.  Section  334.1060  is  amended  by 
removing  the  heading  "Oakland  Outer 
Base  adjacent  to  the  Oakland  Army 
Base;  restricted  area — "  from  paragraph 
(a);  redesignating  paragraphs  (a)(1)  and 
(a)(2)  as  paragraphs  (a)  and  (b), 
respectively, ^nd  revising  newly 
redesignated  paragraph  (b)  to  read  as 
follows: 

§334.1060    Oakland  Outer  HartXK  adjacent 
to  ttie  Oakland  Army  Base;  restricted  area. 

***** 

(b)  The  regulations.  No  p>ersons  and 
no  vessels  or  other  craft,  except  vessels 
of  the  U.S.  Government  or  vessels  duly 
authorized  by  the  Commander,  Oakland 
Army  Base,  shall  enter  this  area. 

74.  Section  334.1070  is  amended  by 
removing  the  heading  "San  Francisco 
Bay  between  Treasure  Island  and  Yerba 
Buena  Island;  naval  restricted  area — " 
fit>m  paragraph  (a);  redesignating 
paragraphs  (a)(1)  and  (a)(2)  as 
paragraphs  (a)  and  (b)  respectively,  and 
revising  newly  redesignated  paragraph 
(b),  to  read  as  follows: 

§  334.1070  San  Francisco  Bay  between 
Treasure  Island  and  Yefto  Buena  Island; 
naval  restricted ) 


(b)  The  regulations:  No  person  and  no 
vessel  or  other  craft,  except  vessels 
owned  and  operated  by  the  U.S. 
Government  or  vessels  duly  authorized 
by  the  Commanding  Officer,  Naval 
Station,  Treasure  Island,  shall  enter  the 
restricted  area. 

75.  Section  334.1080  is  amended  by 
removing  the  heading  "San  Francisco 
Bay  adjacent  to  northeast  comer  of 
Treasure  Island;  naval  restricted 

area — "  from  paragraph  (a); 
redesignating  paragraphs  (a)(1)  and 
(a)(2)  as  paragraphs  (a)  and  (b) 
respectively,  and  by  adding  a  new 
sentence  at  the  beginning  of  newly 
redesignated  paragraph  (b),  to  read  as 
follows: 

§334.1060    San  Francisco  Bay  ad)8cent  to 
nortlieast  comer  of  Treasure  Island;  navai 
restrlctad  area. 

*        •        *        •        • 

(b)  The  regulations.  No  person  shall 
enter  the  restricted  area.  *  •  * 

***** 

76.  Section  334.1090  is  amended  by 
removing  the  heading  "San  Francisco 
Bay  in  vidnity  of  the  NSC  Fuel 
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Department.  Point  Molate  restricted 
area — "  from  paragraph  (a); 
redesignating  paragraphs  (a)(1)  and 
(a)(2)  as  paragraphs  (a)  and  (b) 
respectively,  and  by  revising  newly 
redesignated  paragraph  (b),  to  read  as 
follows: 

f  334.1090    San  Francisco  Bay  in  the 
vicinity  of  the  NSC  Fuel  Department,  Point 
Moiala  restricted  area. 


(b)  The  regulations.  Persons  and 
vessels  not  operating  under  supervision 
of  the  local  military  or  naval  authority 
or  public  vessels  of  the  United  States, 
shall  not  enter  this  area  except  by 
specific  permission  of  the  Commanding 
Officer,  Naval  Supply  Center. 

77.  Section  334.1100  is  amended  by 
removing  the  heading  "Sfin  Pablo  Bay, 
Carquinez  Strait,  and  Mare  Island  Strait 
in  vicinity  of  U.S.  Naval  Shipyard,  Mare 
Island;  restricted  area — "  from 
paragraph  (a);  redesignating  paragraphs 
(a)(1)  and  (a)(2)  as  paragraphs  (a)  and  (b) 
respectively,  and  by  revising  newly 
redesignated  paragraph  (b),  to  read  as 
follows: 

1334.1100    San  Pabto  Bay,  Carquinez 
Strait  and  Mare  Island  Strait  In  vicinity  of 
U.S.  Naval  Shipyard,  Mare  islar>d;  restricted 


(b)  The  regulations.  No  persons  shall 
enter  this  area  and  no  vessels  or  other 
craft,  except  vessels  of  the  U.S. 
Government  or  vessels  duly  authorized 
by  the  Commander,  Mare  Island  Naval 
Shipyard,  Vallejo,  California,  shall 
navigate,  anchor  or  moor  in  this  area. 

78.  Section  334.1110  is  amended  by 
removing  the  heading  "Suisun  Bay  at 
Naval  Weapons  Station.  Concord; 
restricted  area — "  from  paragraph  (a); 
redesignating  paragraphs  (a)(1)  and 
(a)(2)  as  paragraphs  (a)  and  (b) 
respectively,  and  by  revising  newly 
redesignated  paragraph  (b),  to  read  as 
follows: 

1334.1110    Suisun  Bay  at  Navai  Weapons 
Station,  Concord;  restricted  area. 

***** 

(b)  The  regulations.  No  persons  shall 
enter  this  area  and  no  vessels  or  other 
craft,  except  vessels  operating  under  the 
authority  of  the  local  military  or  naval 
authority  shall  enter,  lie  to,  anchor,  or 
moor  in  this  area  except  by  specific 
permission  of  the  Commanding  Officer, 
Naval  Weapons  Stations,  Concord. 

79.  Section  334.1120  is  amended  by 
revising  paragraph  (b)(5),  to  read  as 
follows: 


$334.1120    Pacific  Ocean  In  the  vicinity  of 
Point  Mugu,  Calif.;  Naval  small  arms  firing 
range. 

***** 

(b)«  •   * 

(5)  Persons,  vessels  or  other  craft  shall 
not  enter  or  remain  in  the  danger  zone 
when  the  warning  flag  is  being 
displayed  unless  authorized  to  do  so  by 
the  range  officer  in  the  control  tower. 
***** 

80.  Section  334.1130  is  amended  by 
revising  paragraphs  (b)(2)  and  (b)(5),  to 
read  as  follows: 

$334.1130    Pacific  Ocean,  Western  Space 
and  Missile  Center  (WSMC),  Vandeniierg 
AFB,  Calif.;  danger  zones. 

***** 

(b)«  •  * 

(2)  The  stopping  or  loitering  by  any 
person  or  vessel  is  expressly  prohibited 
within  Danger  Zone  4,  between  the 
mouth  of  the  Santa  Ynez  River  and 
Point  Arguello,  unless  prior  permission 
is  obtained  from  the  Commander, 
Western  Space  and  Missile  Center 

(WSMC)  at  Vandenberg  AFB,  California. 

•  •  * 

(5)  When  a  scheduled  launch 
operation  is  about  to  begin,  radio 
broadcast  notifications.will  be  made 
periodically,  starting  at  least  24  hours  in 
advance.  Additional  contact  may  be 
made  by  surface  patrol  boats  or  aircraft 
equipped  with  a  loudspeaker  system. 
When  so  notified,  all  persons  and  all 
vessels  shall  leave  the  specified  zone  or 
zones  immediately  by  the  shortest  route. 
***** 

81.  Section  334.1140  is  amended  by 
revising  paragraph  (c)(2)  and  the  first 
sentence  in  paragraph  (c)(6),  to  read  as 
follows: 

$334.1140    Pacific  Ocean  at  San  Miguel 
Island,  Calif.;  naval  danger  zone. 

***** 

(c)*   •   * 

(2)  The  anchoiring,  stopping  or 
loitering  by  any  person,  vessel,  fishing 
boat  or  recreational  craft  within  the 
danger  zone  during  scheduled  firing/ 

drop  hours  is  expressly  prohibited. 

*  *   * 

(6)  Landing  by  any  vessel  or  going 
ashore  by  any  person  on  San  Miguel 
Island  is  specifically  prohibited  without 
prior  permission  of  the  Superintendent, 
Channel  Islands  National  Park.  *   *   * 
***** 

82.  Section  334.1150  is  amended  by 
revising  paragraph  (a)(2)(i)  and  the  last 
sentence  in  paragraph  (b)(2)  to  read  as 
follows: 


(i)  The  5,000  yard  short  range  is 
prohibited  to  all  persons,  vessels  and 
craft,  except  those  authorized  by  the 
enforcing  agency,  each  week,  between 
dawn  and  midnight  from  Monday 
through  Friday  and  between  dawn  and 
dusk  on  Saturday  and  Sunday. 
***** 

(b)*  •  • 

(2)  *  *  *  In  each  case  when  moored 
or  bottom  obstructions  are  laid  a  notice 
to  mariners  will  be  issued  giving  notice 
of  their  approximate  location  within  the 
danger  zone  and  all  persons  and  vessels 
shall  keep  clear. 

83.  Section  334.1160  is  amended  by 
revising  the  second  sentence  in 
paragraph  (b)  to  read  as  follows: 

$  334.1 160    San  Pablo  Bay,  Calif.;  target 
practice  area.  Mare  Island  Naval  Shipyard, 
Valleio. 

•        *        •        *        • 

(b)  *   *   *  At  such  times  all  persons 
and  vessels  shall  stay  clear. 

84.  Section  334.1170  is  amended  by 
revising  the  second  sentence  in 
paragraph  (b)  to  read  as  follows: 

$334.1170    San  Pablo  Bay,  Calif.;  gunnery 
range.  Naval  Inshore  Operations  Training 
Center,  Mare  Island,  Valleio. 

***** 

(b)  *  *  *  No  persons  or  vessels  shall 
enter  or  remain  in  the  danger  zone 
during  the  above  stated  periods  except 
those  persons  and  vessels  connected 
with  the  gunnery  practice  operations. 


85.  Section  334.1180  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)(1)  and  the  second  sentence  in 
paragraph  (b)(2),  to  read  as  follows: 

$  334.1 180    Strait  of  Juan  de  Fuca,  Wash.; 
alr-to-surtace  weapon  range,  restricted 
area. 


$334.1150 

(a)*  • 
(2)*   • 


Monterey  Bay,  Calif. 


(b)  *  *  *  (1)  No  person,  vessel  or 
other  watercraft  shall  enter  or  remain 
within  the  designated  restricted  area 
between  0700  and  1200  hours  daily, 
local  time  except  as  authorized  by  the 
enforcing  agency  and  as  follows:  The 
area  will  be  open  to  commercial  gill  net 
fishing  during  scheduled  fishing  periods 

from  June  15  to  October  15,  annually. 

*   *   * 

(2)  *   *   *  Those  persons  and  vessels 
found  within  the  restricted  area  will  be 
overflown  by  the  aircraft  at  an  altitude 
of  not  less  than  300'  in  the  direction  in 
which  the  unauthorized  person  and 
vessel  are  to  proceed  to  clear  the  area. 


86.  Section  334.1200  is  amended  by 
removing  the  heading  "Strait  of  Juan  de 
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Fuca,  eastern  end;  off  the  westerly  shore 
of  Whidbey  Island;  naval  restricted 
areas — "  from  paragraph  (a); 
redesignating  paragraphs  (a)(1),  (a)(2) 
and  (a)(3)  as  paragraphs  (a),  (b),  and  (c) 
respectively,  and  redesignating  newly 
redesignated  paragraphs  (c)  (i),  (ii),  and 
(iii)  as  (c)  (1),  (2)  and  (3)  respectively, 
and  revising  newly  redesignated 
paragraphs  (c)(1)  and  (c)(2),  to  read  as 
follows: 

$  334. 1 200    Strait  of  Juan  de  Fuca,  eastern 
end;  off  the  westeriy  shore  of  Whidbey 
Island;  naval  restricted  areas. 

***** 

(c)*  *  * 

(1)  Persons  and  vessels  shall  not  enter 
these  areas  except  at  their  own  risk. 

(2)  All  persons  and  vessels  entering 
these  areas  shall  be  obliged  to  comply 
with  orders  received  from  naval  sources 
pertaining  to  their  movements  while  in 
the  areas. 
***** 

87.  Section  354.1270  is  amended  by 
removing  the  heading  "Port  Townsend, 
Indian  Island,  Walan  Point;  naval 
restricted  area — "  from  paragraph  (a); 
redesignating  paragraphs  (a)(1)  and 
(a)(2)  as  paragraphs  (a)  and  (b) 
respectively,  and  by  revising  the  first 
sentence  in  newly  redesignated 
paragraph  (b),  to  read  as  follows: 

$  334. 1 270    Port  Townsend,  Indian  IslarKf , 
Walan  Point;  naval  restricted  area. 

***** 

(b)  The  regulations.  No  person  or 
vessel  shall  enter  this  area  without 
permission  from  the  Commander,  Naval 
Base,  Seattle,  or  his/her  authorized 
representative.  *  *  * 
***** 

88.  Section  334.1310  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

$334.1310    Lutak  Inlet,  Alaska;  restricted 


(b)  *   •   *  (1)  No  person,  vessel  or 
other  watercraft  shall  enter  or  remain  in 
the  Army  POL  dock  restricted  area 
when  tankers  are  engaged  in  discharging 
oil  at  the  dock. 
***** 

89.  Section  334.1340  is  amended  by 
redesignating  paragraph  (b)(1)  as  (b)  and 
revising  it  to  read  as  follows: 

$  334.1 340    Pacific  Ocean,  Hawaii;  danger 
tones. 

***** 

(b)  The  regulations.  No  person,  vessel 
or  other  craft  shall  enter  or  remain  in 
any  of  the  areas  at  any  time  except  as 
authorized  by  the  enforcing  agency. 


90.  Section  334.1350  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)(1),  to  read  as  follows: 

$334.1350    Pacific  Ocean.  Island  of  Oahu, 
Hawaii;  danger  zorte. 

***** 

(b)  *  *  *  (1)  The  area  will  be  closed 
to  the  public  and  all  shipping  on 
specific  dates  to  be  designated  for  actual 
firing  and  no  person,  vessel  or  other 
craft  shall  enter  or  remain  in  the  area 
during  the  times  designated  for  firing 
except  as  may  be  authorised  by  the 
enforcing  agency.  *  *  * 
***** 

91.  Section  334.1410  is  amended  by 
revising  the  second  sentence  in 
paragraph  (b)(1),  to  read  as  follows: 

$334.1410    Pacific  Ocean  at  Makapuu 
Point,  Waimanalo,  Island  of  Oahu,  Hawaii, 
Makai  Undersea  Test  Range. 

***** 

(b)*  •  *(!)*  *  *  During  the  display 
signals  in  the  restricted  area,  all  persons 
and  surface  craft  will  remain  away  from 
the  area  imtil  such  time  as  the  signals 
are  withdrawn.  •  •  * 
***** 

92.  Section  334.1420  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)(1),  to  read  as  follows: 

$334.1420    Pacific  Ocean  off  Ofote  Point, 
Apra  Hartwr,  Island  of  Guam,  Marianas 
Islands;  small  arms  firing  range. 

*  *  *  a  * 

(b)  *  *  *  (1)  The  danger  zone  shall  be 
closed  to  the  public  and  shipping  on 
specific  dates  to  be  designated  for  actual 
firing  and  no  person,  vessel  or  other 
craft  shall  enter  or  remain  in  the  danger 
zone  designated  for  firing  except  as  may 
be  authorized  by  the  enforcing  agency. 


93.  Section  334.1450  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 

$334.1450    Atlantic  Ocean  off  north  coast 
of  Puerto  Rico;  practice  firing  areas,  U.S. 
Army  Forces  Antilles. 

***** 

(b)  *  •  •  (1)  The  danger  zones  shall 
be  open  to  navigation  at  all  times  except 
when  practice  firing  is  being  conducted. 
When  practice  firing  is  being  conducted, 
no  person,  vessel  or  other  craft  except 
those  engaged  in  towing  targets  or 
patrolling  the  area  shall  enter  or  remain 
with  the  danger  zones:  Provided,  that 
any  vessel  pr  jpelled  by  mechanical 
power  at  a  speed  greater  than  five  knots 
may  proceed  through  the  Camp 
Totuguero  artillery  range  at  any  time  to 
and  frtim  points  beyond,  but  not  from 
one  point  to  another  in  the  danger  zone 
between  latitudes  18°  31'  and  18"  32',  at 


its  regular  rate  of  speed  without 
stopping  or  altering  its  course,  except 
when  notified  to  the  contrary. 

94.  Section  334.1460  is  amended  by 
revising  the  third  sentence  in  paragraph 
(b)(1),  to  read  as  follows: 

$334.1460    Atlantic  Ocean  and  Vieques 
Sound  in  vicinity  of  Cuiebra  Island; 
bombing  and  gunr>ery  target  area. 

***** 

(b)*  •  • 

(1)  *  *  "At  such  times,  no  person  or 
surface  vessels,  except  those  patrolling 
the  area,  shall  enter  or  remain  within 
the  danger  area.  •  •  • 

95.  Section  334.1470  is  amended  by 
revising  the  second  sentence  in 
paragraph  (b)(1),  to  read  as  follows: 

$334.1470    Caribt>ean  Sea  and  Vieques 
Sound,  in  vicinity  of  eastern  Vieques; 
bombing  and  gunnery  target  area. 

***** 

(b)*  •  • 

(1)  *  *  *  At  such  times,  no  persons 
or  surface  vessels,  except  those 
patrolling  the  area,  shall  enter  or  remain 
within  the  danger  area.  *  •  • 

***** 

96.  Section  334.1480  is  amended  by 
revising  paragraph  (b),  to  read  as 
follows: 

$334.1480    Vieques  Passage  and  Atlantic 
Ocean,  off  east  coast  of  Puerto  Rico  ar>d 
coast  of  Vieques  island;  navai  restricted 
areas. 


(b)  The  regulations.  No  person  or 
vessel  shall  enter  or  remain  within  the 
restricted  areas  at  any  time  unless  on 
official  business.  Fishing  vessels  are 
permitted  to  anchor  in  Playa  Blanca, 
passing  through  the  restricted  area 
described  in  paragraph  (a)(1)  of  this 
section,  to  and  from  anchorage  on  as 
near  a  north-south  course  as  sailing 
conditions  permit.  Under  no  conditions 
will  swimming,  diving,  snorkeling, 
other  water  related  activities  or  fishing, 
be  permitted  in  the  restricted  area. 

For  the  Commander 

Dated:  March  26. 1997. 
Russell  L.  Fuhnnan, 

Major  General,  USA,  Director  of  Civil  Works. 
[PR  Doc.  97-8604  Filed  4-9-97;  8:45  am) 

BILUNO  CODE  3710-8a-M 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  No.  FEMA-7217] 

Changes  in  Rood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Interim  rule. 


\Mf:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effiect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FlRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Executive  Associate  Director  reconsider 
the  changes.  The  modified  elevations 
may  be  changed  during  the  90-day 
period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472.  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 


interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
commiuiity  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
conununity  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 


Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibilify  analysis  has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Plaiming  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987.    • 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  6&-{AMEN0ED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of 

newspaper  where 

notice  was  putv 

lished 

Chief  Executive  Officer  of  community 

Effective 
date  of  Modi- 
fication 

Community 
No. 

Connecticut:  New 
Haven. 

Ftofida:  Duval 

City  of  New  Haven 

City  of  Jacksonville  

February  24.  1997, 
March  3.  1997. 
New  Haven  Reg- 
ister. 

February  18,  1997. 
February  25. 
1997.  The  Florida 
Times  Union. 

The  Honorat)le  John  DeStefano,  Jr., 
mayor  of  the  city  of  New  Haven,  Of- 
fice of  the  Mayor.  165  Church  Street. 
New  Haven.  Connecticut  06510. 

The  Honorable  John  Delaney,  mayor  of 
the  city  of  Jacksonville,  220  East  Bay 
Street,  14th  Floor.  Jacksonville.  Ftor- 
ida  32202. 

February  18, 
1997. 

February  1 1 , 
1997. 

090084C 
120077  F 

ii»f;^!ii  -'u,' 


!  I 
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Dates  and  name  of 

State  and  county 

Locatnn 

newspaper  wfiere 
notice  was  pub- 
lished 

Chief  Executive  Officer  of  community 

Effective 
date  of  Modi- 
fication 

Community 
No. 

Maryland: 

Washington  

Town  of  Boonsboro 

Febniary  14,  1997. 

The   Honorable  Charles   F.   Kauffman, 

May  22, 

240071  A 

February  21, 

Jr.,  mayor  of  the  town  of  Boonsboro, 

1997. 

1997,  The  Morn- 

21   roonh    Main    Street,    Boonsboro, 

ing  Herald  and 

Maryland  21713. 

The  Daily  Mail. 

Washington  

Unincorporated  areas 

Febmary  14,  1997, 

Mr.  Rodney  Shoop.  Washington  County 

May  22, 

240070  A 

February  21, 

Administrator,  100  West  Washington 

1997. 

1997,  The  Morn- 

Street, Hagerstown,  Maryland  21740. 

ing  Herakj  and 

»• 

The  Daily  MaH. 

Ohk>:  Tuscarawas 

City  of  Dover 

Febmary  14,  1997, 
The  Times-Re- 

The        Honorable         Rk:hard         M 

hAarcti  Q 

390543B 

« 

Homrighausen,  mayor  of  the  city  of 

1997. 

porter. 

Dover,  110  East  Third  Street,  Dover. 

. 

Ohk)  44622. 

Wisconsin: 

Dane  

Unincorporated  areas 

Febnjary  18,  1997, 

Mr.  Rk:hard  Phelps,  Dane  County  Exec- 

February 12, 

550077  B 

Fet>niary  25, 

utive,    City-County    BuikJing,    Room 

1997. 

1997,  Wisconsin 

421,  210  Martin  Luther  King,  Jr.  Bou- 

State Journal. 

levard,  Madison,  Wisconsin  53709. 

Dane  

City  of  Madison 

February  18,  1997, 
February  25, 

The  Honorable  Paul  Soglin,  mayor  of 
the  city  of  Madison.  City-County  BuikJ- 

Febniary 12, 
1997. 

550063E 

1997,  Wisconsin 

ing,   Room   403.  210   Martin   Luther 

State  Journal. 

King,  Jr.  Boulevard,  Madison,  Wiscon- 
sin 53710. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  April  2, 1997. 
Richard  W.  Krimm, 
Executive  Associate  Director,  Mitigation 
Directorate. 
(FR  Doc.  97-9208  Filed  4-9-97;  8:45  am] 

BiLUNG  COOE  6718-03-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

summary:  Modified  base  (1%  annual 
chance)  flood  elevations  are  fmalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 


FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPPLBMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Executive  Associate  Director  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 


or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other. 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
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the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 


Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
hnve  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subpects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements. 


Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

f65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of 
newspaper  where 
nobce  was  pub- 
lished 

Ctitef  executive  officef  of  community 

Effective 
date  of  modi- 
fication 

Community 
No. 

Indiana: 

ANen  (FEMA  Dock- 
et No.  7191). 

ANen  (FEMA  Dock- 
et No.  7191). 

Jatm  ot  Qrabil 

Fetxuary  18,  1997. 
Fetxuary  25, 
1997,  Journal  Ga- 
zette. 

Fetxuary  18.  1997. 
February  25, 
1997,  Joumat  Ga- 
zette. 

Ms.  Joanne  Sauder.  GratMll  Town  Coun- 
cil.   P.O.   eox    321,    GrabM,    Indiana 
46741. 

Mr.  Jack  McComb,  Allen  County  Conv 
missionef,     City/County     BuMing,     1 
East   Main   Street,   Room   220,   Fort 
Wayne.  Indiana  46802. 

Juty  9,  1996 

May  26, 
1997. 

180499  D 
180302  D 

Unmcoiporated  areSs 

(Catalog  of  Federal  Domestic  Assistance  No. 
S3.10D,  "Flood  Insurance.") 

Dated:  April  2.  1997. 
Rickard  W.  KriM^ 

Executive  Associate  Director.  Mitigation 
Directorate. 

(FR  Doc.  97-9209  Filed  4-9-97;  8:45  ami 

WJJMQ  OOOK  tZIC-M-r 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinattons 

AQBUCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  |>articipation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 


by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
ADOflESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch.  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPPtEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  p)eriod  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed'modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  Hnal  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 


areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
final  or  modified  base  flood  elevations 
are  required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 
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Regulatory  Classification 

This, final  rule  is  not  a  signiflcant 
regulatory  action  under  the  criteria  of 
section  3(0  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that  - 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  flooding  and  location 

»Depth  in 
feet  above 

ground. 

*  Elevatron 

in  feet 

(NGVD) 

FLORIDA 

Walton      County      (Unincor- 
porated     Areas)       (FEMA 
Docket  No.  7195) 

Gulf  of  Mexico: 

Approximately  1 .6  miles  soutti- 
west  of  tlie  intersection  of 
U.S.  Route  98  and  County 
Route  30A  in  the  vicinity  of 
Morris  Lake „ 

Approximately  2,000  feet 
soutti  of  the  intersection  of 
U.S.  Route  98  and  County 
Route  30A  in  the  vicinity  of 
Inlet  Beach 

•10 
•12 

Maps  available  tor  inspection 

at  the  Walton  County  Emer- 
gency Operations  Center,  75 
South  Davis  Lane,  Defuniak 
Spnngs,  Ftorida. 

ILUNOIS 

Beach    Parte    (Village),    Lake 
County  (FEMA  Docket  Na 
7130) 

Lake  Michigan: 

• 

Source  of  flooding  and  location 


For  the  entire  length  within  the 
community  

Maps  available  for  inspection 

at  the  Municipal  Building, 
11270  Wadsworth  Road, 
Beach  Park,  Illinois. 


Buffalo  Grove  (Village),  Lake 
County  (FEMA  Docket  No. 
7130) 

McDonald  Creek: 
Approximately  30  feet  dovm- 

stream  of  Mill  Creek  Drive  ... 
Approximately  160  feet  up- 
stream of  Mill  Creek  Drive  ... 
Maps  available  for  inspection 
at  the  Municipal  Building,  50 
Raupp  Boulevard,  Buffalo 
Grove,  Illinois. 


Deerfield  (Village),  Lake 
County  (FEMA  Docket  No. 
7130) 

Mfdd/e  Fork  North  Branch  Chi- 
cago River 
At  Lake-Cook  Road  (County 

Ixjundary) 

Approximately  0.8  mile  down- 
stream of  State  Route  22 

(Half  Day  Road) 

West  Fork  North  Branch  Chk:ago 
River 

At  Interstate  94 

Approximately  100  feet  up- 
stream of  Montgomery  Road 

Maps  available  for  inspection 

at  the  Municipal  Building,  850 
Waukegan  Road,  Deerfiekf,  Il- 
linois. 


Grayslake  (Village),  Lake 
County  (FEMA  Docket  No. 
7130) 

Mill  Creek: 
At  intersectk>n  of  Bonnie  Brae 
Avenue  and  Pierce  Court  .... 

Maps  available  for  Inspection 

at  the  Munk:ipal  Buikjing,  33 
South  Whitney  Street, 
Grayslake,  Illinois. 


Green  Oaks  (Village).  Lake 
County  (FEMA  Docket  No. 
7130) 

Tributary  to  MKkUe  Fork  North 
Branch  Chkago  River 
Entire  stKxeline  within  commu- 
nity   

Maps  available  for  Inspection 

at  the  Municipal  Building.  2020 
0'f*laine  Road.  Green  Oaits, 
Illinois. 


ffDepth  in 
feet  atxsve 

§  round, 
levation 
in  feet 
(NGVD) 


•693 


•693 


•651 


•658 


♦660 


•651 


•773 


•682 


Source  of  flooding  and  kx:atk>n 


585  Hawthorn  Woods  (Village), 
Lake  County  (FEMA  Docket 
No.  7130) 

IVesf  Branch  Indian  Creek: 
Approximately  1 ,500  feet  east 
of  intersection  of  Midlothian 

Road  and  Marilyn  Lane  

Maps  available  for  inspection 
at  the  Munrcipal  Building,  2 
Lagoon  Drive,  Hawthorn 
Woods,  Illinois. 


Highwood  (City),  Lake  County 
(FEMA  Docket  No.  7130) 

LaAre  Michigan: 
Entire  shoreline  within  commu- 
nity   

IMaps  available  for  inspection 

at  the  Munk^ipal  Buil(^,  17 
Highwood  Avenue,  Highwood, 
Illinois. 


Bluff    (Village). 
County  (FEMA  Docket  No. 
7130) 

Lake  MKhigan: 

Entire  stioreline  within  commu- 
nity   

Skokie  River 

Approximately  1 ,650  feet  up- 
stream of  Metra  Railroad 
bridge  

Approximately  100  feet  dowrv 
stream  of  Elgin  Joliet  and 
Eastem  Railroad 

Maps  available  for  inspection 

at  the  Municipal  Building,  Vil- 
lage of  Lake  Bhiff,  40  East 
Center  Avenue,  Lake  Bluff,  Illi- 
nois. 


Lake  Forest  (City),  Lake 
County  (FEMA  Docket  No. 
7130) 

Lake  Mahigan: 

Entire  shoreline  within  commu- 
nity   

MKkMe  Fork  North  Branch  Chi- 
cago River 

Approximately  1 ,450  feet  up- 
stream of  State  Route  22 
(Half  Day  Road) 

Approximately  4,200  feet 
downstream  of  Wisconsin 
Central  Limited  Railroad 

aossing  

Skokie  River 

Approximately  200  feet  up- 
stream of  Old  Elm  Road 

Approximately  1 ,650  feet  up- 
stream of  Metra  Railroad 

bridge 

IVesf  Fork  North  Branch  ChKago 

Ftiver: 


«Depthin 
feet  atx>ve 

§  round, 
levation 
in  feet 
(NGVD) 
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Source  of  flooding  and  location 


Approximately  0.3  mile  up- 
stream of  Half  Day  Road 
(State  Route  22)  

Approximately  0.3  mile  down- 
stream of  Everett  Road  

Maps  available  for  Inspection 

at  the  Municipal  Building,  220 
East  Deepath  Road,  Lal<e  For- 
est, Illinois. 


Libertyville  (Village),  Lake 
County  (FEMA  Oocirat  No. 
7130) 

Seavey  Drainage  Ditch: 
Approximately  500  feet  west  of 
the  intersection  of  Sylvan 

Drive  and  Dawes  Street  

Bull  Creek: 
Approximately  1 ,200  feet  up- 
stream of  State  Route  21  .... 
Approximately  0.42  mile  up- 
stream of  Butterfield  Road  .. 
BuU  Creek  Tributary: 
At  confluerx:e  witfi  Bull  Creelt 
Approximately  1 ,850  feet  up- 
stream of  confluence  with 

Bull  Creek  

Maps  available  for  inspection 
at  the  Municipal  Building,  2(X) 
East  Cook  Avenue, 
LibertyviUe,  Illinois. 


UncolnsMre  (Village).  Laiw 
County  (FEMA  Docket  Na 
7130) 

West  Fork  Nortti  Branch  Chicago 

River: 

Approximately  1 ,500  feet  up- 
stream of  Duffy  Lane 

Approximately  1.1  miles  up- 
stream of  Half  Day  Road 

(State  Route  22)  

AptakisK  Creek: 

Approximately  2,750  feet 
downstream  of  Busch  Road 

Approximately  2,400  feet 
downstream  of  Busch  Road 

Maps  avallabie  for  inspection 

at  the  Muniopal  BuikJing,  One 
OW  Half  Day  Road.  Lmcoin- 
shre,  IINnots. 


Long  Grove  (Village),  Lake 
County  (FEMA  Docket  No. 
7195) 

Dtamond  Lake  Drain: 
Downstream  side  of  State 

Route  83 

Approximately  550  feet  down- 
stream of  State  Route  83  .... 
Tributary  A  to  Buffak)  Creek: 
Approximately  1 ,600  feet  up- 
stream of  the  confiuefKe 

with  Buffak)  Creek  

At  the  county  boundary 

Buttak)  Creek: 


tOepthin 
feet  abov^ 

ground. 

*  Elevatkin 

in  feel 

(f^VD) 


•668 


♦671 


•701 


•671 


•715 


•677 


•687 


•666 


•671 


•657 


•658 


Source  of  fkxxling  and  kxation 


Approximately  0.6  mile  up-    - 

stream  of  Checker  Drive  

Approximately  0.8  mile  up- 
stream of  Long  Grove  Road 

(State  Route  53)  

Maps  available  for  inspection 
at  the  Village  of  Long  Grove 
Municipal  Building,  31 10  Old 
McHenry  Road,  Long  Grove, 
IHinois. 


North  Barrington  (Village), 
Lake  County  (FEMA  Docket 
No.  7130) 

North  Flint  Creek: 
Approximately  400  feet  up- 
stream of  Rugby  Road  

Approximately  1 ,250  feet  up- 
stream of  Rugby  Road  

Maps  available  for  inspection 
at  the  Municipal  Buikting,  1 1 1 
l^orth  Old  Barrington  Road, 
l^rth  Barrington,  Illinois. 


Park  City  (City),  Lake  County 
(FEMA  Docket  No.  7130) 

Skokie  River: 

Approximately  0.4  mile  up- 
stream of  29th  Street 

On  downstream  skte  of  Wasfv 
ington  Street  t>ridge 

Maps  available  for  inspection 

at  the  Munk:ipal  BuikJing,  3420 
Kehm  Boulevard,  Park  City,  Il- 
linois. 


Riverwoods  (Village),  Lake 
County  (FEMA  Docket  No. 
7130) 

West  Fork  North  Branch  Chicago 
River: 

At  Interstate  94 

Approximately  0.4  mile  up- 
stream of  Duffy  Lane 

Maps  available  for  inspection 
at  the  Municipal  Buikjing,  300 
Portwine  Road,  Riverwoods,  Il- 
linois. 


Vernon  Hills  (Village),  Lake 
County  (FEMA  Docket  No. 
7130) 

Indian  Creek: 
Ponding  areas  south  of  West- 
moreland Drive  east  of  inter- 
section with  State  Highway 

•717  83 

Diamond  Lake  Drain: 

•712        At  State  Route  83  

Approximately  1 ,000  feet  up- 
stream of  State  Route  83  .... 
Maps  available  for  inspection 
•699        at  the  Municipal  BuiWing,  290* 
*  704        Evergreen  Drive,  Verrxjn  Hills, 
INirxiis. 


#Depth  In 
feet  above 

§  round, 
levation 
in  feet 
(NGVD) 


•710 


•728 


•805 
•808 


•698 
•696 


•664 
•666 


•702 
•721 
•722 


#Depth  in 

feet  above 

Source  of  flooding  and  kx:ation 

ground. 
•  Elevation 

in  feet 

(NGVD) 

Waukegan  (City),  Lake  County 

(FEMA  Docket  No.  7130) 

Lake  hAKhigan: 

Entire  shoreline  within  the 

community  

•585 

Irondale  Creek: 

Approximately  0.49  mile  up- 

stream of  Guerin  Road 

•676 

Approximately  0.59  mile  up- 

stream of  Guerin  Road 

•679 

Skokie  River: 

Approximately  500  feet  up- 

stream of  29th  Street 

•698 

Just  downstream  of  Washing- 

ton Street 

•696 

Middle  Fork  North  Branch  Chi- 

cago River: 

Approximately  1 ,250  feet 

downstream  of  Wisconsin 

Central  Limited  Railroad 

•692 

Approximately  1,600  feet 

downstream  of  Interstate  94 

•704 

Maps  available  for  Inspection 

at  the  Munk:ipal  BuikJing,  410 

Rot>ert  V.  Sabonjian  Place, 

Waukegan,  Illinois. 

WInttirop     Harbor     (VHIage). 

Lake  County  (FEMA  Docket 

No.  7130) 

Lake  Michigan: 

Entire  shoreline  within  the 

community  

•585 

Keltogg  Ravine: 

Approximately  1,150  feet 

downstream  of  Metra  Cross- 

ing     

•653 

Approximately  1,900  feet 

downstream  of  State  High- 

way 173  

•664 

Maps  available  for  Inspection 

at  the  Municipal  BuikJing.  830 

Sheridan  Road,  Winthrop  Har- 

bor, Illinois. 

Wood    Dale    (City).    DuPage 

County  (FEMA  Docket  No. 

7187) 

Salt  Creek: 

Approximately  500  feet  down- 

stream of  Thorndale  Avenue 

•682 

Approximately  0.8  mile  up- 

stream of  Thorndale  Avenue 

683 

Maps  available  for  inspection 

at  the  BuikJing  Department, 

Wood  Dale  City  Hall,  404 

North  Wood  Dale  Road,  Wood 

Dale,  Illinois. 

Zion  (City),  Lake  County 

(FEMA  Docket  No.  7130) 

Lake  Michigan: 

Entire  shoreline  within  the 

community  

•585 

Kelk)gg  Ravim: 
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#Depth  in 

feet  above 

Source  of  fkxxjing  and  kxation 

ground. 
•  Elevation 

in  feet 

(NGVD) 

Approximately  0.76  mile  up- 

stream of  confluence  with 

North  Branch  Kellogg  Ra- 

vine   

•631 

Approximately  1.70  miles  up- 

stream of  confluence  with 

North  Branch  Kellogg  Ra- 

vine   

•643 

Maps  available  for  inspection 

at  the  Municipal  Buikfing,  2828 

Sheridan  Road,  Zion,  Illinois. 

., 

NEW  HAMPSHIRE 

Tilton  (Town),  Belknap  County 

(FEMA  Docket  No.  7195) 

Gulf  Brook: 

• 

Just  upstream  of  U.S.  Route 

3/State  Route  1 1  

•474 

Approximately  0.52  mile  up- 

stream of  U.S.  Route  3/ 

State  Route  1 1  

•485 

Maps  available  for  Inspection 

at  the  Tilton  Town  Hall,  Lane 

' 

Use  Office,  257  Main  Street, 

Tilton,  New  Hampshire. 

PENNSYLVANIA 

Benton  (Borough),  Columbia 

County  (FEMA  Docket  No. 

7195) 

Fishing  Creek: 

Approximately  50  feet  down- 

stream of  dam,  which  is  to- 

cated  approximately  450 

feet  upstream  of  State 

Route  487  

*766 

At  upstream  corporate  limits  ... 

•777 

Maps  available  for  inspection 

at  the  Benton  Borough  Hall. 

3rd  and  Center  Streets,  Ben- 

ton, Pennsylvania. 

Chester      County      (FEMA 

Docket  Nos.  7140.  7164  and 

7187) 

iMtidte  Branch  White  Clay 

Creek: 

Approximately  1 ,300  feet 

downstream  of  Avondale- 

New  London  Road  

•306 

Approximately  0.7  mile  up- 

stream of  Hilton  Road  

•487 

East  Branch  White  Clay  Creek: 

Approximately  1 ,000  feet 

downstream  of  Newgarden 

Statton  Road 

•259 

At  State  Road  926  

•504 

Chatham  Run: 

Approximately  350  feet  down- 

stream of  Pomeroy  Street  ... 

•283 

At  State  Road  926  

•504 

fOepth  in 

feet  above 

Source  of  flooding  and  location 

iround. 
•  :levation 

in  feet 

(NGVD) 

Maps  available  for  inspection 

at  the  London  Grove  Tovwiship 

Building,  3  London  Way. 

Avondate,  Pennsylvania. 

West  Brunswnck  (Township), 

Schuylkill    County    (FEMA 

Docket  No.  7172) 

Schuylkill  River 

Approximately  0.47  mile  down- . 

stream  of  State  Route  61  .... 

•392 

Approximately  700  feet  up- 

stream of  the  confluence  of 

Red  Creek  ..„ 

•476 

Pine  Creek: 

At  CONRAIL  Railroad  

•458 

Approximately  0.4  mile  down- 

stream of  Fork  Mountain 

Road  (T-713)  

•458 

ftHaps  available  for  Inspection 

at  the  Argal  Federal  Credit 

Union  BuikJing  (Second  Floor), 

250  Parkway  Avenue.  Schuyl- 

> 

kill  Haven,  Pennsylvania. 

Westtown   (Township)  Ches- 

ter County  (FEMA  DockM 

No.  7187) 

IfVesf  Fork  of  East  Branch  Ches- 

ter Creek: 

At  upstream  skie  of  Street 

Road  

•258 

Approximately  1 50  Teet  dowrv 

stream  of  WesttxHime 

Road 

•262 

Maps  avaHabie  for  inspection 

at  the  Westtown  Township  Of- 

fice. 1081  Wilmington  Pike. 

West  Chester,  Pennsylvania 

VIRGINIA 

Buchanan   County   (Unincor- 

porated     Areas)      (FEMA 

Docket  No.  7199) 

Dismal  Creek: 

Confluence  with  Levisa  Fork  ... 

•1,172 

Approximately  1 ,850  feet 

downstream  of  Route  635 

bridge 

•1.658 

Levisa  Fork: 

Approximately  1 ,575  feef 

downstream  of  State  Route 

733 

•870 

At  U.S.  Route  460  bridge 

•1,472 

Knox  Creek: 

Approximately  1 .000  feet 

downstream  of  State  Route 

697  bridge 

•923 

Approximately  2.23  miles  up- 

stream of  State  Route  652  .. 

•1.272 

RusseH  Fork: 

Approximately  1.15  miles 

downstream  of  State  Route 

80  bridge  

•1,430 

Source  of  flooding  and  kx:atk>n 


Approximately  1 .30  miles  up- 
stream of  confluence  of  Hur- 
ricane Creek  

Big  Prater  Creek: 

At  confluence  with  Levisa  Fork 

Approximately  40  feet  up- 
stream of  State  Route  657  .. 
Trace  Fork  Branch: 

Confluence  with  Big  Prater 
Creek  

Approximately  50  feet  up- 
stream of  Route  612  bridge 
BuH  Creek: 

Confluence  with  Levisa  Fotk  ... 

Approximately  50  feet  dowrv 
stream  of  confluence  of 

Dee!  Fork 

Garden  Creek: 

Confluence  with  Levisa  Fork  ... 

Confluence  of  Right  Fork  to 

Garden  Creek 

Greertbrier  Creek 

Approximately  1.100  feet 
downstream  of  confluence 
with  Little  Greent)rier  Creek 

Approximately  20  feet  up- 
stream of  State  Route  608 

bridge 

Guess  Fork: 

Confluence  with  Knox  Creek  .. 

Approximately  275  feet  up- 
stream of  confluence  of  Left 

Fork  to  Guess  Fork  ../. 

Home  Creek: 

Confluerx^e  with  Levisa  Fork  ... 

Approximately  350  feet  up- 
stream of  State  Route  650 

bridge  

HurrKane  Creek 

Confluence  with  Russell  Fork 

Approximately  3,080  feet  up- 
stream of  State  Route  600 

bridge  

Imtan  Creek: 

Confluence  with  Russell  Fork 

Approximately  50  feet  up- 
stream of  State  Route  601 

bridge  

Left  Fork  to  Guess  Fork 

Confluence  with  Guess  Fork  ... 

Approximately  630  feet  u|>- 
stream  of  Route  646  bridge 
Little  Greentxier  Creek: 

Confluence  with  Greent)rier 
Creek 

Approximately  1.566  feet  up- 
stream of  State  Route  714 

bridge  

Little  Prater  Creek 

Confluence  with  Levisa  Fork  ... 

Approximately  90  feet  up- 
stream of  the  third  stream 
crossing  of  State  Route  61 7 

bridge 

Lester  Fork: 

Confluence  with  Knox  Creek  .. 

Approximately  30  feet  up- 
stream of  State  Route  650 
bridge 


•Depth  in 
feet  atx}ve 

ground. 

•  Elevatk)n 

in  feet 

(NGVD) 


•1.505 
•1.117 
•1.478 

•1.171 

•1.456 

•972 

•1.294 
•1.322 
•1.399 

•1.424 

•1.475 
•963 

•1,100 
•919 

•1,275 
•1,456 

•1,515 
•1,440 

•1.501 
•1.099 
•t.121 

•1.430 

•1.488 
•1.090 

•1.262 
•976 

•1.288 
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Source  of  tkxxting  and  location 


Looney  Creek: 

Confluence  with  Levisa  Fork  ... 

Approximately  0.6  mile  up- 
stream of  Route  656  bridge 
PawPaw  Creek: 

At  confluence  witti  Knox  Creek 

Approximately  200  feet  up- 
stream of  confkjerKe  of 

Rockhouse  Fork  

Race  Fork: 

ConfluerKe  witti  Knox  Creek  .. 

Approximately  0.6  mile  up- 
stream of  driveway  bridge  to 
Race  Fork  Coal  Corporation 
Right  Fork  to  Garden  Creek: 

Confluence  with  Garden  Creek 

Approximately  1 ,500  feet  up- 
stream of  Mine  Access 

Road  

Right  Fork  to  Krtox  Creek: 

Confluence  with  Knox  Creek  .. 

Approximately  1 .09  miles  up- 
stream of  State  Route  643  .. 
Rockhouse  Fork: 

ConfluerKe  with  PawPaw 
Creek  

Approximately  270  feet  up- 
stream of  State  Route  643 

bndge  

Russeil  Prater  Creek  and  War 

Creek: 

Approximately  0.66  mile  down- 
stream of  State  Route  606 
bhdge  (Dickenson/Buchanan 
County  line)  

Approximately  1 .49  mite  up- 
stream of  confluence  with 

Russeii  Prater  Creek  

Rocklkd<  Creek: 

Confluence  with  Levisa  Fork  ... 

Approximately  2,500  feet  up- 
stream of  State  Route  691 

bridge 

State  Creek: 

Approximately  0.64  mile  up- 
stream of  Route  1002 

Approximately  1 ,550  feet  up- 
stream of  State  Route  640 

tKidge 

Maps  available  for  irtspectlon 

at  the  Buchanan  County 

Courthouse,  Mam  Street, 

Grundy,  Virginia. 


fOepth  in 
feet  above 

around. 

*  Elevatkxi 

in  feet 

(NGVD) 


Grundy  (Town),  Buctianan 

County  (FEMA  Docket  No.  7199) 

Levisa  Fork: 

Approximately  1 .9  feet  dowrv 

stream  of  confkience  of 

Slate  Creek 

Approximately  0.61  mile  down- 
stream of  State  Route  617  .. 
Walkins  Branch: 
Confluence  with  Levisa  Fork  ... 
Approximately  1 ,890  feet  up- 
stream of  State  Route  661 

bndge  

Slate  Creek: 


•1.002 

•1,146 

•928 

•1.071 
•951 

•1,019 
•1.399 

•1,552 
•1,078 
•1,230 

•1.069 

•1,072 


•1,417 

•1.542 
•904 

•1.001 

•1,112 

•1,538 


•1,028 
•1,075 
•  1.071 

•1.182 


fDepth  in 
feet  above 

Source  of  fkxxling  and  kxation 

ground. 
•  Elevatkxi 

• 

in  feet 
(NGVD) 

Confluence  with  Levisa  Fork  ... 

•1,053 

Approximately  0.64  mile  up- 
stream of  Route  1002  bridge 

•1,112 

Maps  available  for  Inspection 
at  Grundy  Town  Hall,  127 
Main  Street.  Grundy.  Virginia. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  April  2, 1997. 
Richard  W.  Krimm, 
Executive  Associate  Director,  Mitigation 
Directorate. 
|FR  Doc.  97-9210  Filed  4-9-97;  8:45  ami 

BILLING  CODE  (718-04-? 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  97 

[WT  Docket  No.  95-67;  FCC  97-99] 

Amateur  Service  Rules 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  action  amends  the 
amateur  service  rules  to  improve 
eligibility  standards  for  a  club  station 
license,  recognizes  the  role  of  volunteer 
examiner  (VE)  teams  and  session 
managers,  establishes  a  special  event 
call  sign  system,  and  authorizes  a  self- 
assigned  indicator  in  the  station 
identification  announcement.  The 
Commission  declined  to  allow 
examination  credit  for  licenses.formerly 
held.  The  amendments  are  necessary  in 
order  to  serve  the  amateur  service 
licensees  more  effectively.  The  effect  of 
this  action  is  to  improve  license 
processing,  increase  operational 
flexibility,  and  minimize  regulation. 
EFFECTIVE  DATE:  May  12.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  J.  DePont,  Federal 
Communications  Commission. 
Washington.  D.C.  20554.  (202)  418- 
0690. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  adopted  March  20.  1997,  and 
released  April  1.  1997.  The  complete 
text  of  this  Commission  action, 
including  the  amended  rules,  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  230),  1919 
M  Street.  N.W..  Washington,  D.C.  The 


complete  text  of  this  Report  and  Order 
may  also  be  ordered  hom  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc..  2100  M  Street,  N.W..  Suite  140, 
Washington,  D.C.  20037,  telephone 
(202)857-3800. 

Summary  of  Report  and  Order 

1.  The  amended  rules  respond  to 
petitions  filed  by  the  American  Radio 
Relay  League.  Inc..  and  the  National 
Conference  of  Volunteer-Examiner 
Coordinators.  The  amended  rules  also 
reflect  action  on  proposals  made  by  the 
Commission  on  its  own  motion. 

2.  The  amended  rules  increase  the 
eligibility  requirement  for  an  amateur 
service  club  station  license  to  four 
persons  in  order  to  improve  the 
effectiveness  of  the  amateur  service 
licensing  process. 

3.  The  amended  rules  permit  a  VE 
team  to  select  a  VE  session  manager  to 
organize  activities  at  an  examination 
session  and  to  conduct  liaison  functions 
with  the  coordinating  VEC. 

4.  In  order  to  provide  greater 
operational  flexibility  for  amateur  radio 
operators,  the  amended  rules  allow  the 
station  identification  to  include  a  self- 
assigned  indicator  before,  after,  or  both 
before  and  after,  the  assigned  call  sign. 

5.  Finally,  the  amended  rules 
authorize  the  licensee  of  an  amateur 
station  operating  in  conjunction  with  a 
self-determined  special  event  to 
substitute  for  its  assigned  call  sign  a 
self-selected  call  sign  from  the  block  of 
one-by-one  call  signs. 

6.  In  view  of  the  opposition  expressed 
in  the  comments,  the  Commission 
declined  to  give  examination  credit  for 
licenses  formerly  held. 

7.  The  amended  rules  are  set  forth 
below. 

8.  Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  the 
Commission  certifies  that  the  amended 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
amateur  stations  that  are  the  subject  of 
this  proceeding  are  not  authorized  to 
transmit  communications  for  a 
pecuniary  interest. 

9.  Authority  for  this  action  is 
contained  in  Sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i)  and  303(r). 

10.  A  copy  of  the  RFA  certification 
will  be  provided  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects 

47  CFR  Part  0 

Organization  and  functions 
(Government  agencies). 
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47  CFR  Part  97 

Radio,  Volunteers. 
Federal  Cominunications  Commission 
WUliam  F.  Caton, 
Acting  Secretary. 

Rule  Changes 

Parts  0  and  97  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  Sec.  5.  48  Stat.  1068.  as 
amended:  47  U.S.C.  155.  225.  unlebs 
otherwise  noted. 

2.  Section  0.131  is  amended  by 
adding  new  paragraph  (p)  to  read  as 
follows: 

§  0. 1 31    Functions  of  the  Bureau. 

•  •        •        •        * 

(p)  Certifies,  in  the  name  of  the 
Commission,  volunteer  entities  to 
coordinate,  maintain  and  disseminate  a 
common  data  base  of  amateur  station 
special  event  call  signs,  and  issues 
Public  Notices  detailing  the  procedures 
of  amateur  service  call  sign  systems. 

PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066. 1082.  as 
amended;  47  U.S.C.  154.  303.  Interpret  or 
apply  48  Stat.  1064-1068.  1081-1105.  as 
amended;  47  U.S.C.  151-155,  301-609, 
unless  otherwise  noted. 

2.  Section  97.3(a)(ll)(lii)  is  added  to 
read  as  follows: 

S97.3    Definitions. 

(a)*  *  • 

(11)*  *   * 

(iii)  Special  event  call  sign  system. 
The  call  sign  is  selected  by  the  station 
licensee  from  a  list  of  call  signs  shovim 
on  a  common  data  base  coordinated, 
maintained  and  disseminated  by  the 
amateur  station  special  event  call  sign 
data  base  coordinators.  The  call  sign 
must  have  the  single  letter  prefix  K,  N 
or  W,  followed  by  a  single  numeral  0 
through  9,  followed  by  a  single  letter  A 
through  W  or  Y  or  Z  (for  example  KIA). 
The  special  event  call  sign  is  substituted 
for  the  call  sign  shown  on  the  station 
license  grant  while  the  station  is 
transmitting.  The  FCC  will  issue  public 
aimouncements  detailing  the 
procedures  of  the  special  event  call  sign 
system. 

•  •        *        *        • 

3.  Section  97.5(b)(2)  is  revised  to  read 
as  follows: 


§  97.5    Station  license  required.  . 

•  •        •        •        * 

(b)  *  *  * 

(2)  A  club  station  license.  A  club 
station  license  is  granted  only  to  the 
person  who  is  the  license  trustee 
designated  by  an  officer  of  the  club.  The 
trustee  must  be  a  person  who  has  been 
granted  an  Amateur  Extra.  Advanced, 
General,  Technician  Plus,  or  Technician 
operator  license.  The  club  must  be 
composed  of  at  least  four  persons  and 
must  have  a  name,  a  document  of 
organization,  management,  and  a 
primary  purpose  devoted  to  amateur 
service  activities  consistent  with  this 
part.  The  club  station  license  document 
is  printed  on  FCC  Form  660. 

*  •         *        •         • 

4.  Section  97.119  is  amended  by 
revising  paragraph  (c).  redesignating 
paragraphs  (d)  through  (f)  as  paragraphs 
(e)  through  (g),  and  adding  new 
paragraph  (d)  to  read  as  follows: 

§97.119    Station  identification. 

***** 

(c)  One  or  more  indicators  may  be 
included  urith  the  call  sign.  Each 
indicator  must  be  separated  from  the 
call  sign  by  the  slant  mark  (/)  or  by  any 
suitable  word  that  denotes  the  slant 
mark.  If  an  indicator  is  self-assigned,  it 
must  be  included  before,  after,  or  both 
before  and  after,  the  call  sign.  No  self- 
assigned  indicator  may  conflict  with 
any  other  indicator  specified  by  the  FCC 
Rules  or  with  any  prefix  assigned  to 
another  country. 

(d)  When  transmitting  in  conjimction 
with  an  event  of  special  significance,  a 
station  may  substitute  for  its  assigned 
call  sign  a  special  event  call  sign  as 
shown  for  that  station  for  that  period  of 
time  on  the  common  data  base 
coordinated,  maintained  and 
disseminated  by  the  special  event  call 
sign  data  base  coordinators. 
Additionally,  the  station  must  transmit 
its  assigned  call  sign  at  least  once  per 
hour  during  such  transmissions. 
***** 

5.  Section  97.509  (a)  and  (i)  are 
revised  to  read  as  follows: 

§97.509    Administering  VE  requirements. 

(a)  Each  examination  element  for  an 
amateur  operator  license  must  be 
administered  by  a  team  of  at  least  3  VEs 
at  an  examination  session  coordinated 
by  a  VEC.  Before  the  session,  the 
administering  VEs  or  the  VE  session 
manager  must  ensure  that  public 
announcement  is  made  stating  the 
location  and  time  of  the  session.  The 
number  of  examinees  at  the  session  may 
be  limited. 


(i)  When  the  examinee  is  credited  for 
all  examination  elements  required  for 
the  operator  license  sought,  3  VEs  must 
certify  on  the  examinee's  application 
document  that  the  applicant  is  qualified 
for  the  license  and  that  they  have 
complied  with  these  administering  VE 
requirements.  The  certifying  VEs  are 
joinUy  and  individually  accountable  for 
the  proper  administration  of  each 
examination  element  reported  on  the 
examinee's  application  FCC  Form  610. 
The  certifying  VEs  may  delegate  to  other 
qualified  VEs  their  audiority,  but  not 
their  accountabilify.  to  administer 
individual  elements  of  an  examination. 


6.  New  Section  97.513  is  added  to 
read  as  follows: 

§  97.51 3    VE  session  manager 
requirements. 

(a)  A  VE  session  manager  may  be 
selected  by  the  VE  team  for  each 
examination  session.  The  VE  session 
manager  must  be  accredited  as  a  VE  by 
the  same  VEC  that  coordinates  the 
examination  session.  The  VE  session 
manager  may  serve  concurrently  as  an 
administering  VE. 

(b)  The  VE  session  manager  may  carry 
on  liaison  between  the  VE  team  and  the 
coordinating  VEC. 

(c)  The  VE  session  manager  may 
organize  activities  at  an  examination 
session. 

7.  Section  97.519(b)  is  revised  to  read 
as  follows: 

§97.519    Coordinating  examination 
sessions. 

***** 

(b)  At  the  completion  of  each 
examination  session,  the  coordinating 
VEC  must  collect  the  FCC  Form  610 
documents  and  test  results  from  the 
administering  VEs.  Within  10  days  of 
collecting  the  FCC  Form  610 
docimients.  the  coordinating  VEC  must: 

(1)  Screen  each  FCC  Form  610 
document;  (2)  Resolve  all  discrepancies 
appearing  on  the  FCC  Form  610 
documents  and  verify  that  the  VEs' 
certifications  are  properly  completed; 
and 

(3)  For  qualified  examinees,  forward 
electronically  the  data  contained  on  the 
FCC  Form  610  documents,  or  forward 
the  FCC  Form  610  documents  to:  FCC, 
1270  Fairfield  Road,  Gettysburg,  PA 
17325-7245.  When  tiie  data  is 
forwarded  electronically,  the 
coordinating  VEC  must  retain  the  FCC 
Form  610  documents  for  at  least  15 
months  and  make  them  available  to  the 
FCC  upon  request. 
***** 

(PR  Doc.  97-9159  Filed  4-9-97;  8:45  am) 
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DEPARTMEFTT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  961107312-7021-02;  I.D. 
040797A] 

Fisheries  of  the  Exclusive  Ecoitomic 
Zone  Off  Alaska;  Pacific  Ocean  Perch 
in  the  Western  Aleutian  District  of  the 
Bering  Sea  and  Aleutian  IslarKJs 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  Pacific  ocean  perch  in  the 
Western  Aleutian  District  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  1997  total 
allowable  catch  (TAC)  of  Pacific  ocean 
perch  in  this  area. 


EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t.).  April  7. 1997.  until  2400 
hrs.  A.l.t..  December  31,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 

groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  TAC  of  Pacific  ocean  perch  for 
the  Western  Aleutian  District  was 
established  by  the  Final  1997  Harvest 
Specifications  of  Groundfish  for  the 
BSAI  (62  FR  7168,  February  18.  1997)  as 
6.390  metric  tons  (mt).  See 
§679.20(c)(3)(iii). 

In  accordance  with  §679.20  (d)(1),  the 
Administrator.  Alaska  Region,  NMFS 
(Regional  Administrator),  has 
determined  that  the  TAC  for  Pacific 


ocean  perch  specified  for  the  Western 
Aleutian  District  will  soon  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  4,790  mt,  and  is  setting 
aside  the  remaining  1,600  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§679.(d)(l)(iii).  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently.  NMFS  is  prohibiting 
directed  fishing  for  Pacific  ocean  perch 
in  the  Western  Aleutian  District. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §§  679.20(e)  and  (f). 

Classificatioii 

This  action  is  required  by  §679.20 
and  is  exempt  firom  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  7,  1997. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-9324  Filed  4-7-97;  4:58  pml 
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Federal  Register 

Vol.  62.  No.  69 

Thursday.  April  10,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  ttie  adoptkjn  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  981 

[Docket  No.  FV-«7-M1-2  PR] 

Almonds  Grown  in  California; 
Interhandler  Transfers  of  Reserve 
Obligation 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposal  invites 
comments  on  implementing  regiilations 
to  authorize  interhandler  transfers  of 
reserve  obligations.  This  rule  also 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  a 
revision  to  the  currently  approved 
information  collection  requirements 
issued  under  the  marketing  order.  The 
almond  marketing  order  regulates  the 
handling  of  almonds  grown  in 
California  and  is  administered  locally 
by  the  Almond  Board  of  California 
(Board).  This  rule  would  allow  the 
Board  to  implement  authority  contained 
in  the  marketing  order  to  authorize 
handlers  to  transfer  reserve  withholding 
obligations  to  other  handlers.  It  would 
provide  handlers  with  an  additional 
option  to  satisfy  reserve  obligations.  If 
implemented,  this  rule  would  enhance 
the  utility  and  flexibility  of  the  volume 
control  regulations  while  benefiting 
producers,  handlers,  and  consumers. 

DATES:  Comments  must  be  received  by 
June  9.  1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  room  2525-S,  P.O.  Box 
96456.  Washington.  DC  20090-6456, 
Fax  (202)  720-5698.  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 


the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch.  F&V.  AMS,  USDA.  room  2530- 
S,  P.O.  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  720-1509, 
Fax  (202)  720-5698;  or  Martin  Engeler, 
Cahfomia  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  2202 
Monterey  Street,  suite  102B.  Fresno. 
Cahfomia  93721;  telephone:  (209)  487- 
5901,  Fax  (209)  487-5906.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch,'F&V,  AMS, 
USDA,  room  2525-S,  P.O.  Box  96456. 
Washington,  DC,  20090-6456, 
telephone:  (202)  720-2491  or  Fax  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Agreement  and  Order  No.  981  (7  CFR 
part  981),  both  as  amended,  regulating 
the  handling  of  almonds  grown  in 
Cahfomia,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  etn  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  mle  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 


inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  themling. 

This  proposal  invites  comments  on 
implementing  regulations  authorizing 
interhandler  transfers  of  reserve 
obligations.  Sections  981.45  through 
981.60  set  forth  the  authority  to 
implement  volume  control  regulations 
under  the  order  by  establishing  salable 
and  reserve  percentages  of  almonds. 
Aimually,  the  Board  meets  to  review 
projected  crop  estimates  and  marketing 
conditions  for  the  coming  season. 
Variations  in  production  can  cause  wide 
fluctuations  in  prices.  These  swings  in 
supplies  and  price  levels  can  result  in 
market  instability  and  uncertainty  for 
growers,  handlers,  buyers,  and 
consumers. 

If  it  is  determined  a  reserve  is 
warranted,  the  Board  recommends  to 
the  Secretary  the  salable  and  reserve 
percentages  to  be  placed  on  the  almond 
crop.  If  a  reserve  is  established,  handlers 
are  required  to  refrain  from  selling  to 
normal  market  outlets  a  quantity  of 
almonds  equal  to  the  reserve  percentage. 
This  percentage  becomes  the  handlers' 
reserve  withholding  obligation. 
Handlers  must  either  maintain  product 
in  inventory  for  possible  release  at  a 
later  date  or  dispose  of  product  to 
secondary  reserve  outlets  to  satisfy  their 
reserve  obUgation.  The  last  season  a 
reserve  was  in  effect  was  during  the 
1994-95  crop  year. 

Section  981.55  of  the  order  was 
amended  by  final  order  dated  June  26, 
1996  (61  FR  32917)  to  include  a 
provision  that  allows  handlers  to 
transfer  reserve  withholding  obligation 
to  other  handlers.  Prior  to  the 
amendment  to  the  order,  §981.55 
authorized  only  the  transfer  of  almonds 
(not  reserve  almonds)  or  reserve  credits 
to  other  handlers.  Reserve  credits  are 
issued  to  handlers  when  they  dispose  of 
almonds  to  secondary  outlets  in 
satisfaction  of  their  reserve  obligation. 
Handlers  can  transfer  excess  credits  to 
other  handlers.  The  receiving  handler 
can  use  the  credit  to  meet  all  or  a 
portion  of  its  reserve  obligation.  This 
section  of  the  order  further  states  that 
the  terms  and  conditions  implementing 
the  provision  must  be  recommended  by 
the  Board  and  approved  by  the 
Secretary.  Adding  a  third  option  by 
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amendment  to  the  order  was  intended  to 
provide  more  flexibility  for  handlers  in 
satisfying  their  reserve  obligation. 

At  a  Board  meeting  held  on  February 
18, 1997,  the  Board  unanimously 
recommended  implementing  the  third 
option  under  Section  981.55  concerning 
reserve  withholding  obligation  transfers 
by  making  appropriate  changes  to  the 
rules  and  regulations.  This  proposal 
would  enhance  the  utility  and  flexibility 
of  the  volume  control  regulations.  It 
would  provide  handlers  with  an 
additional  method  of  satisfying  reserve 
obligations. 

Currently,  §981.455  contains  three 
paragraphs  setting  forth  rules  and 
regulations  regarding  interhandler 
transfers  of  almonds.  These  paragraphs 
set  forth  procedures  for:  (1)  Transferring 
non-reserve  almonds;  (2)  transferring 
reserve  credits;  and  (3)  transferring 
inedible  almond  obligations.  The 
Board's  proposal  recommends  adding  a 
new  paragraph  including  procedures  for 
transferring  reserve  withholding 
obligations. 

This  rule  would  expand  the  options 
available  to  handlers  in  the  event  a 
reserve  is  implemented.  The  ability  to 
transfer  reserve  obligations  would 
particularly  benefit  those  handlers  who 
do  not  stay  in  business  all  year  and  do 
not  have  faciUties  for  storage  of  reserve 
almonds.  Such  handlers  are 
traditionally  the  smaller  handlers  in  the 
industry.  Storage  and  other  costs 
associated  with  maintaining  reserve 
inventory  or  disposing  of  product  to 
secondary  outlets  could  be  reduced. 
This  rule  would  provide  another  option 
for  handlers  to  choose  from  in  satisfying 
their  reserve  obligations  that  may  better 
suit  their  operation. 

The  objective  of  the  reserve 
provisions  is  to  keep  a  certain  quantity 
of  almonds  off  the  market  in  order  to 
maintain  market  stability.  The 
additional  flexibility  in  the  reserve 
provisions  is  expected  to  improve 
compliance  among  handlers,  which  in 
turn  would  maintain  the  integrity  of  the 
volume  control  regulations. 

In  order  to  ensure  that  adequate 
procedures  are  in  place  to  monitor 
transfer  of  reserve  obligations  among 
handlers,  the  Board  recommended 
modifying  ABC  Form  11  which 
currently  covers  interhandler  transfers 
of  reserve  credits.  New  information 
would  be  added  to  the  form  to  properly 
document  reserve  obligation  transfers. 
Almond  handlers  wanting  to  transfer 
their  reserve  obligation  to  another 
handler  would  complete  one  portion  of 
revised  Form  1 1  and  forward  the  form 
to  the  receiving  handler.  The  receiving 
handler  would  complete  their  portion  of 
the  form  and  submit  it  to  the  Board. 


Authorized  Board  personnel  would 
review,  and  if  appropriate,  approve  the 
transfer.  The  Board  would  then  submit 
copies  of  the  forms  to  involved  parties. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  97  handlers 
of  California  almOnds  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  7,000  almond 
producers  in  the  regulated  area.  Small 
agricultural  service  Hrms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
S5.000.00G.  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 

Currently,  about  58  percent  of  the 
handlers  ship  under  $5  million  of 
almonds  and  42  percent  ship  over  S5 
million  on  an  annual  basis.  In  addition, 
based  on  acreage,  production,  and 
grower  prices  reported  by  the  National 
Agricultural  Statistics  Service,  and  the 
total  number  of  almond  growers,  the 
average  annual  grower  revenue  is 
approximately  $156,000.  In  view  of  the 
foregoing,  it  can  be  concluded  that  the 
majority  of  handlers  and  producers  of 
California  almonds  may  be  classiHed  as 
small  entities. 

Sections  981.45  through  981.60  of  the 
almond  marketing  order  provide 
authority  to  implement  volume  control 
regulations  by  establishing  salable  and 
reserve  percentages  of  almonds.  If  it  is 
determined  a  reserve  is  warranted,  the 
Board  recommends  to  the  Secretary  the 
salable  and  reserve  percentages  to  be 
placed  on  the  almond  crop.  If  a  reserve 
is  established,  handlers  are  required  to 
not  sell  to  normal  market  outlets  a 
quantity  of  almonds  equal  to  the  reserve 
percentage.  Handlers  must  either 
maintain  product  in  inventory  for 
possible  release  at  a  later  date  or  dispose 
of  product  to  lower  value  reserve  outlets 
to  satisfy  their  reserve  obligation.  These 
lower  value  outlets  are  primarily 
crushing  for  oil  and  animal  feed. 


Section  981.55  of  the  order  provides 
authority  for  the  interhandler  transfer  of 
almonds  and  reserve  credits.  This 
section  was  recently  amended  to 
include  authority  for  interhandler 
transfer  of  reserve  obligations.  This 
proposed  rule  would  implement  the 
authority  to  transfer  reserve  withholding 
obligations  by  revising  §981.455  of  the 
administrative  rules  and  regulations 
accordingly.  This  proposal  would 
provide  another  option,  in  addition  to 
those  that  appear  in  that  section,  for 
handlers  to  satisfy  their  reserve 
obligations.  The  ability  to  transfer 
reserve  obligations  would  particularly 
benefit  those  handlers  who  do  not  stay 
in  business  all  year  and  do  not  have 
facilities  for  storage  of  reserve  almonds. 
Such  handlers  are  traditionally  the 
smaller  handlers  in  the  industry. 
Storage  and  other  costs  associated  with 
maintaining  reserve  inventory  or 
disposing  of  product  to  secondary 
outlets  could  be  reduced.  This  rule 
would  provide  another  option  for 
handlers  to  choose  from  in  satisfying 
their  reserve  obligations  that  may  better 
suit  their  operation. 

In  past  years,  handlers  either  had  to 
maintain  product  in  inventory  or 
dispose  of  it  in  approved  reserve  outlets 
to  satisfy  their  withholding  obligation, 
as  discussed  earlier.  Those  handlers 
choosing  to  maintain  product  in 
inventory  must  locate  storage  facilities 
and  incur  storage  costs  they  may  not 
otherwise  incur,  until  the  reserve  is 
lifted.  Storage  costs  vary,  depending 
upon  factors  such  as  the  type  of 
facilities  utilized  and  quantities 
involved.  These  costs  are  generally  in 
the  range  of  one  cent  per  pound  per 
month,  with  additional  charges  for 
moving  product  into  and  out  of  storage 
facilities.  These  costs  could  be  incurred 
for  approximately  six  months  to  a  year 
and  a  half  depending  on  the  ultimate 
disposition  of  the  reserve. 

Those  handlers  choosing  to  dispose  of 
their  reserve  to  approved  outlets  may 
save  on  storage  costs,  but  receive  a 
lower  return  on  the  sales  than  they  may 
receive  if  sold  in  normal  market 
channels  if  the  reserve  is  ultimately 
released.  Price  levels  for  almonds  used 
for  crushing  into  oil  are  in  the  range  of 
28  to  35  cents  per  p>ound,  while  animal 
feed  brings  about  two  to  three  cents  per 
pound.  Price  levels  for  sales  to  normal 
market  outlets  vary  significantly  from 
year  to  year  depending  on  available 
supplies  and  market  conditions.  The 
additional  option  that  would  be 
provided  by  this  proposal  would  allow 
handlers  to  make  arrangements  to 
transfer  their  reserve  obligation  to  other 
handlers.  Handlers  could  choose  the 
most  cost  effective  method  of  satisfying 
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their  reserve  obligations  that  best  suits 
their  operations.  This  proposed  rule 
would  provide  more  flexibility  if 
volume  control  regulations  under  the 
almond  marketing  order  are  issued. 

A  current  form  is  being  revised  for 
handlers  to  supply  the  transfer 
information  to  ^e  Board  for  its 
approval.  The  current  form  (ABC  Form 
11)  provides  for  handlers  to  transfer 
reserve  credits.  Information  would  be 
added  to  this  form  to  collect  information 
on  transfers  of  withholding  obligation. 
No  additional  burden  would  be  added 
to  the  form  because  handlers  would 
choose  one  of  the  options  on  the  form. 
The  forms  current  burden  time  of  5 
minutes  would  not  be  changed.  This 
action  would  not  impose  any  significant 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
almond  handlers.  The  benefits  of 
providing  another  tool  to  the  industry  to 
assist  them  in  making  business 
decisions  far  outweigh  the  estimated  5 
minutes  it  would  take  to  complete  the 
form.  Further,  any  additional  reporting 
may  be  offset  by  reduced  reporting  for 
those  handlers  choosing  to  utilize  this 
option  in  lieu  of  other  options  available 
for  satisfying  reserve  obligations.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  rfepartment  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
proposed  rule.  Information  generated  by 
State,  Federal,  and  private  sector  reports 
pertains  to  almonds  in  general  and  does 
not  contain  specific  producer  and 
handler  information.  Therefore,  such 
information  would  not  be  detailed 
enough  to  be  used  for  the  specific 
purposes  required  under  the  order. 

Tne  amendment  to  the  marketing 
order  was  voted  on  in  a  referendum  and 
was  overwhelmingly  supported  by 
almond  growers.  This  proposal  would 
establish  procedures  to  implement  the 
amendment  that  authorized  transfers  of 
reserve  obligations.  There  are  no 
alternatives  that  would  result  in  the 
additional  flexibility  sought  by  the 
industry. 

In  addition,  the  Board's  meeting  was 
widely  publicized  throughout  the 
almond  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  committee 
deliberations  on  all  issues.  Like  all 
Board  meetings,  the  February  18,  1997. 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue.  The 
Board  itself  is  composed  often 


members,  of  which  five  are  handlers 
and  five  are  growers,  the  majority  of 
whom  are  small  entities.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

Paperwork  Reduction  Ad 

In  accordance  with  the  Pap>erwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  AMS  announces  its 
intention  to  request  a  revision  to  a 
currently  approved  information 
collection  for  almonds  grown  in 
California. 

Title:  Almonds  Grown  in  California. 
Marketing  Order  981. 

OMB  Number  0581-0071. 

Expiration  Date  of  Approval:  August 
31. 1999. 

Type  of  Request:  Intent  to  extend  and 
revise  a  currently  approved  information 
collection. 

Abstract:  The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMAA.  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
administer  the  California  almond 
marketing  order  program,  which  has 
been  operating  since  1950. 

Several  provisions  of  the  marketing 
order  were  amended  as  a  result  of 
extensive  formal  rulemaking 
proceedings,  including  a  referendum  of 
growers.  Section  981.55  of  the  Order 
was  amended  to  authorize  handlers  to 
transfer  reserve  withholding  obligations 
during  the  effective  period  of  a  reserve. 
On  February  18, 1997,  the  Board 
unanimously  recommended 
implementing  accompanying 
regulations  to  correspond  with  this 
amendment.  This  notice  entails 
modifying  ABC  Form  11,  which  covers 
reserve  credit  transfers,  to  include 
transfers  of  reserve  withholding 
obligation. 

Handlers  are  already  required  to 
complete  the  form  only  during  reserve 
years  if  they  transfer  reserve  credits. 
This  modification  would  authorize 
another  option  for  handlers  to  dispose 
of  their  reserve  obligation.  This  rule 
would  necessitate  adding  data  to  this 
form  requiring  information  from 
handlers  on  reserve  obligation  transfers. 
Almond  handlers  wanting  to  transfer 
their  reserve  obligation  to  another 
handler  would  complete  their  portion  of 
the  revised  ABC  Form  11.  The  initiating 
handler  would  forward  the  partially 
completed  Form  11  to  the  handler 
agreeing  to  assume  the  obligation.  When 
the  receiving  handler  completes  their 
portion  of  the  form,  it  would  transfer  the 
form  to  authorized  Board  personnel  for 
approval  of  the  transfer.  Following  the 


authorization,  the  transfer  would  be 
deemed  complete.  Only  handlers 
wanting  to  transfer  reserve  or  reserve 
credits  would  be  required  to  complete 
the  form. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS.  Fruit  and 
Vegetable  Division  regional  and 
headquarters  staff,  and  authorized 
employees  of  the  Board.  Authorized 
Board  employees  and  the  industry  are 
the  primary  users  of  the  information  and 
AMS  is  the  secondary  user. 

Estimate  of  Burden :  Public  reporting    - 
burden  for  this  collection  of  information 
is  estimated  to  average  0.083  hours  per 
response. 

Respondents:  California  almond 
growers,  handlers  and  accepted  users  of 
inedible  almonds. 

Estimated  Number  of  Respondents: 
7,658. 

Estimated  Number  of  Responses  per 
Respondent:  6,022. 

Estimated  Total  Annual  Burden  on 
Respondents:  2.512  hours. 

Comments:  Conunents  are  invited  on: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  prop>osed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  should  reference  OMB  No. 
0581-0071  and  the  California  Almond 
Marketing  Ordeir  No.  981,  and  be  sent  to 
USDA  in  care  of  Kathleen  Finn  at  the 
address  above.  All  comments  received 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

A  60-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal. 

List  of  Subjects  in  7  CFR  Fart  981 

Almonds,  Marketing  agreements, 
Nuts,  Reporting  and  recordkeeping 
requirements. 
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For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  proposed  to 
be  amended  as  follows: 

PART  961— ALMOflOS  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Aathority:  7  U.S.C.  601-674. 

1961.455    [Amendecq 

2.  In  §981.455,  paragraph  (c)  is 
redesignated  as  p>aragraph  (d)  and  a  new 
paragraph  (c)  is  proposed  to  be  added  to 
read  as  follows: 

1961.455    IntBrtwndler  translara. 

•  •        •        *        • 

(c)  Transfers  of  reserve  withholding 
obligation.  A  handler  may  transfer 
reserve  withholding  obligation  to  other 
handlers  pursuant  to  §  981.55  after 
having  filed  with  the  Board  an  ABC 
Form  1 1  executed  by  both  handlers.  The 
Board  shall  approve  the  transfer  upon 
receipt  of  the  properly  completed  form. 

•  •        •        •        • 

Dated:  April  4. 1997. 
Sharon  Bomer  Laantaea, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  97-9187  Filed  4-9-97;  8:45  am] 

BUJNQ  C006  3410-02-P 


DEPARTMENT  OF  THE  TREASURY 

Intemal  Revenue  Service 

26  CFR  Parti 
[REG-246018-96] 
RM  1545-AU49 

Recomputation  of  Life  Insurance 
Reserves;  Hearing  Cancellation 

agency:  Internal  Revenue  Service, 

Treasiuy. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  dociunent  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  definition  of  life  insurance 
reserves. 

DATES:  The  public  hearing  originally 
sct^eduled  for  April  17, 1997,  beginning 
at  10  a.m.  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Evangelista  C.  Lee  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-7190  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  under  sections  816  and  801 


of  the  Intemal  Revenue  Code.  A  notice 
of  proposed  rulemaking  and  public 
hearing  appearing  in  the  Federal 
Register  on  Thursday,  January  2, 1997 
(62  FR  71),  announced  that  a  public 
hearing  would  be  held  on  Thursday, 
April  17, 1997,  beginning  at  10  a.m.,  in 
room  3313,  Intemal  Revenue  Building, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

The  public  hearing  scheduled  for 
Thiusday,  April  17, 1997,  is  cancelled. 
Cynthia  E.  Gr^sby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  97-9112  Filed  4-9-97;  8:45  am] 
BIUJNOCOOE  4«30-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-1-FRL-5801-8] 

Approval  arid  Promulgation  of  Air 
Quality  Implementation  Plans; 
Vermont;  Reasonably  Available 
Control  Technology  for  Major 
Stationary  Sources  of  Nitrogen  Oxides 
and  Volatile  Organic  Compounds  Not 
Covered  By  Other  Category-Specific 
Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Vermont.  This  revision  establishes  and 
requires  Reasonably  Available  Control 
Technology  at  major  stationary  sources 
of  nitrogen  oxides  and  major  stationary 
sources  of  volatile  organic  compounds 
(VOC)  which  are  not  covered  by  other 
category-specific  VOC  regulations.  In 
the  Final  Rules  Section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  mle 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  conunenting  on  this  proposal  should 
do  so  at  this  time. 


DATES:  Comments  must  be  received  on 
or  before  May  12,  1997. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Bldg.. 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA  02203-2211  and,  the 
Air  Pollution  Control  Division,  Agency 
of  NatiuBl  Resources,  Building  3  South, 
103  South  Main  Street,  Waterbury,  VT 
05676. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  A.  Rapp,  (617)  565-2773,  or 
Rapp.Steve®EPAMAIL.EPA.GOV. 
SUPPlfMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  March  10, 1997. 

)ohn  P.  DeVillarB, 

Regional  Administrator  Region  L 

|FR  Doc.  97-9013  Filed  4-9-97;  8:45  am] 

BILUNO  CODE  aS«0-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7215] 

Proposed  Rood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  fiood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  efi'ect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Fit)gram 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 


ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 


the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  As  a 
result,  a  regulatory  flexibility  analysis 
has  not  been  prepared. 

Regulatory  Classification 

This  proposed  mle  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Revie\y,  58  FR  51735. 


Executive  Order  12612,  Federalism 

This  proposed  mle  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  IZ^TB,  Qvil  Justice 
Reform 

This  proposed  mle  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  ofSubiects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance,  Re]x>rting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proptosed  to  be  amended  as  follows: 

PART  67— [AMENOEiq 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Awdiority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  37S. 

iVTA   (Amende^ 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

Ctty/town/county 

Source  of  flooding 

Location 

#Deplh  in  feet  atx>ve 

ground.  'Elevation  tn  feet 

(NGVD) 

Existing 

Modified 

Illinois 

Lake  In  the  Hills 
(Village)  McHenry 
County. 

Woorts  Creek „.... 

From      RandaU      Road      To 
Algonquin  Road. 

Huntley 

None 
None 

•831 
•848 

Maps  available  for  Inspection  at  the  Lake  In  The  Hills  Village  HaH,  1211  Crystal  Lake  Road,  Lake  In  Ttie  Hills,  Illinois. 

SerxJ  comments  to  Mr.  Joe  Murawski,  Lake  In  The  HiHs  Acting  ViHage  President,  121 1  Crystal  Lake  Road,  Lake  In  The  HiVs,  Illinois  60102. 


Minnesota 


Winona  (City)  Wi- 
nona County. 


Gilmore  Creek 


County  Ditch  Number  3 


Lake  Winor^ 


Approximalely  380  feet  downstream  of 

U.S.  Highway  14. 
Approximately  50  feet  upstream  of  SL 

Mary's  College  Bridge. 

At  confluence  with  Lake  Winora 

At  upstream  corporate  limits  

Approximately  30  feet  upstream  of  Marv 

kato  Avenue  Drive. 
At  confluence  of  County  Ditch  Number  3 

Maps  availat)le  for  inspection  at  the  Winona  City  Hall,  207  Lafayette  Street,  P.O.  Box  378,  Winona,  Minnesota 

Send  comments  to  Mr.  Eric  Sorenson,  Winona  City  Manager,  Winona  City  HaM,  207  Lafayette  Street,  P.O.  Box  378,  Winona,  Minnesota 
55987. 


None 
•688 


•655 
•662 
•655 

•655 


•667 
•687 


•649 
•658 
•648 

•649 


New  York  

Sea  Cliff  (Village) 
Nassau  County. 

Long  Island  Sound: 
Hempstead  Harbor 

Approximately  250  feet  west  of  Intersec- 
tion of  1 5th  Avenue  and  Bay  Avenue 

At  the  intersection  of  LIttieworth  Lane  and 
Prospect  Avenue. 

•17 

•15 

•14 

•14 
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State 


City/towrVcounty 


Source  o(  flooding 


Location 


fDepth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Sea  Cliff  Village  Hall,  Sea  Cliff  Avenue,  Sea  Qiff.  New  York. 

Send  comments  to  the  Honorable  Charles  Blackburn,  Mayor  of  the  Village  of  Sea  Cliff,  Sea  Cliff  Avenue,  Sea  Cliff,  New  York  1 1579. 


Ohio 


Franklin  County 
(Unincorporated 
Areas). 


Georges  Creek  Overland 
Ftow. 


At  confkjence  with  Georges  Creek 


None 


None 


•747 


Approximately   2,080   feet   upstream  of 
confluence  with  Georges  Creek. 
Maps  available  for  inspectkxi  at  the  Franklin  County  Zoning  Department,  373  South  High  Street,  15th  Fkxx,  Columbus,  Ohio. 
Send  comments  to  Mr.  George  Kinney,  Franklin  County  Devetopment  Director.  373  South  High  Street,  15th  FkxK.  Columbus,  Ohio  43215. 


•752 


Pennsylvania 


Castanea  (Towrv 
ship)  Clinton 
County. 


West  Branch  Susque- 
hanna River. 


BaM  Eagle  Creek 


PorKtng  Areas 


Approximately  140  feet  upstream  of  Corv  *564 

stitutnn  Street. 
At  confluence  with  West  Branch  Susque-  '563 

hanna  River. 
Approximately  1 ,750  feet  upstream  of  up-  *566 

stream  CONRAIL  brkJge. 
On  west  side  of  U.S.  Highway  220  ap-  *563 

proximately   0.5    mile    south   of   U.S. 

Highway  220  overpass  over  Jay  Street. 
Approximately  2,000  feet  northeast  of  the  None 

CONRAIL   crossing    over    Bald   Eagle 

Creek. 

Maps  available  for  inspectkxi  at  the  Castanea  Munk^ipai  BuiUing,  347  Nittany  Road.  Castanea,  Pennsylvania. 
Send  comments  to  Ms.  Rita  L  O'Brien,  Township  of  Castanea  Secretary  Treasurer,  13  Quiggle  Avenue,  Castanea,  Pennsylvania  17745. 


At  confluence  of  Bakj  Eagle  Creek 


•653 


•564 

•566 
•564 
•567 
•550 

•564 


Tennessee 


Jackson  (City) 
Madison  County. 


South  Fork  of  Forked 
Deer  River. 


Cane  Creek 


Anderson  Branch 


Bond  Creek 


Merid»n  Creek 


Moize  Creek 


Bayberry  Creek 


Approximately  1,200  feet  downstream  of  *345  *346 

U.S.  Route  70. 
Approximately  1 ,200  feet  upstream  of  the  '359  ^357 

confluence  of  Jones  Creek. 
At  the  confluence   with   South   Fork  of  *351  *356 

Forked  Deer  River. 
Approximately  200  feet  downstream  of  *355  ^356 

Hicks  Street. 
At  the  confluence  with  South  Fork  of  *355  *356 

Forked  Deer  River. 
Approximately  0.9  mile  upstream  of  Lex-  None  ^41 4 

ington  Street. 
At  the  confluence  with   South   Fork  of  •SSS  •366 

Forked  Deer  River. 
Approximately  375  feet  downstream  of  •355  '356 

Perry  Switch  Road. 
At  the  confluence  with  South  Fork  of  '3S6  ^357 

Forked  Deer  River. 
Approximately  250  feet  downstream  of  II-  ^356  ^357 

lirx>is  Central  Railroad. 
Approximately  900  feet  upstream  of  OW  '401  '402 

HumboWt  Road. 
Approximately    0.78    mile    upstream    of  None  •436 

Glen  Echo  Road. 
Approximately  0.5  mile  upstream  of  the  *344  *345 

confluence  with  South  Fork  of  Forked 

Deer  River. 

At  OW  Hickory  Boulevard _..  None  ^424 

Maps  availabte  for  inspectkxi  at  Jackson  City  Planning  Department.  1 1 1  North  Church  Street  Jackson.  Tennessee. 

Send  comments  to  The  Honorable  Charles  Fanner.  Mayor  of  the  City  of  Jackson.  Jackson  City  Hall.  P.O.  Box  2508,  Jackson.  Tennessee 


38302. 

Tennessee 

Mad»on  County 
(Untficorporated 
Areas). 

Matthews  Creek  „.. 

Dek>ach  Creek 

At  confluence  with  Middle  Fork  of  Forked 
Deer  River. 

Approximately  0.61  mile  upstream  of 
John  Smith  Road. 

Approximately  250  feet  downstream  of  Il- 
linois Central  Radroad. 

At  McClellan  Road 

•343 

None 

•347 

None 

•344 

•410 
"iAR 

•416 
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*Depth  in  feet  above 

ground.  •Elevatkxi  In  feet 

State 

City/town/county 

Source  of  flooding 

Location 

(NGVD) 

Existing 

Modified 

Moize  Creek 

Approximately  250  feet  downstream  of  Il- 
linois Central  Railroad. 

*349 

•350 

At  the  upstream  side  of  Ok)  Humboklt 

•400 

•399 

Road. 

Turkey  Creek 

Approximately  700  feet  downstream  of 
Mason  Road. 

None 

•356 

At  county  boundary  2.2  miles  upstream 

None 

•393 

of  U.S.  Road  45E. 

Dyer  Creek 

Approximately  0.84  mile  downstream  of 
the  Flonda  Steel  Railroad. 

•358 

*359 

South  Fork  of  Forked 

At  Christmasville  Road  

None 
•347 

•444 

At  Westover  Road  ....„ 

•348 

Deer  River. 

Approximately  1.1  miles  upstream  of  U.S. 

*356 

•357 

Route  45  (South  Highland  Avenue). 

Johnson  Creek  (South 
Fork  Basin). 

Approximately  950  feet  downstrea(n  of 
Lower  Brownsville  Road. 

•344 

•343 

At  downstream  side  of  Mt.  Pinson  Road 

•425 

•424 

^ 

North  Fork  of  South  Fork 

Approximately  350  feet  downstream  of 

•377 

•389 

of  Forked  Deer  River. 

Range  Road  (State  Route  824). 

At  county  tx>undary  

•389 

•388 

Jones  Creek  

Approximately  1.500  feet  downstream  of 
Illinois  Central  Railroad. 

None 

*367 

Approximately  650  feet  downstream  of 

None 

•367 

• 

Bendix  Drive. 

Dry  Branch  

Entire  shoreline  of  Impoundment  behind 
Johnson  Creek  Watershed  Dam  No.  5. 

None 

•476 

Little  Johnson  Creek  

Entire  shoreline  of  impoundment  behind 
Johnson  Creek  Watershed  Dam  No.  10. 

None 

•478 

Hart  Creek 

Entire  shoreline  of  Impoundment  behind 
Johnson  Creek  Watershed  Dam  No.  4. 

None 

•465 

I.fikey  Creek  

Entire  shoreline  of  Impoundment  behind 
Johnson  Creek  Watershed  Dam  No.  7. 

None 

•436 

Sandy  Creek 

At  county  boundary  

•390 

•396 

Approximately    1.86   miles   upstream   of 

•495 

•492 

Bowman-Collins  Road. 

Brown  Creek 

At  the  confluence  with  North  Fork  of 
South  Fork  of  Forked  Deer  River. 

•368 

•367 

Approximately   1.14   miles  upstream  of 

None 

•382 

Beech  Bluff  Road. 

Sandy  Creek  Tributary  

At  the  confluence  with  Sandy  Creek 

•430 

•432 

Approximately  850  feet  upstream  of  Col- 

•452 

•455 

lins  Road. 

Maps  available  for  inspectk>n  at  the  Office  of  the  Director  of  The  Emergency  Management  Agency.  234  Institute.  B-280.  Jackson.  Ten- 
nessee. 

Send  comments  to  The  Honorable  J.  Alex  Leech,  Mayor  of  Madison  County,  100  East  Main  Street,  Jackson,  Tennessee  38301 . 


Tennessee  

Medon  (Town) 

Saixiy  Creek 

Approximately  375  feet  downstream  of 
the  confluence  of  Sandy  Creek  Tribu- 

None 

•430 

Madison  County. 

tary. 

Approximately    1,375   feet   upstream   of 

None 

•434 

Bowman  Collins  Road. 

Maps  availatMe  for  Inspection  at  the  Medon  Town  Hall,  20  College  Street,  Medon,  Tennessee. 

Send  comments  to  The  Honoratile  James  Maroney,  Mayor  of  the  Town  of  Medon,  P.O.  Box  23,  Medon,  Tennessee  38356. 


Wisconsin 


Chippewa  County 
(Unincorporated 
Areas). 


Chippewa  River 


Downstream  county  boundary 


•805 


None 


•804 


•853 


At  toe  of  Wissota  Dam  

Maps  available  for  inspection  at  the  Chippewa  County  Courthouse,  71 1  North  Bridge  Street,  Chippewa  Falls,  Wisconsin. 

Send  comments  to  Mr.  Thomas  GoettI,  Chairman  of  the  Chippewa  County  Board  of  Supervisors,  71 1  North  Bridge  Street.  Chippewa  Falls. 
Wisconsin  54729. 
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State 

CityAown/county 

Source  of  flooding 

■  Lxxation 

•Depth  in  feet  atxive 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Chippewa  Falls 
(City)  Chippewa 
County. 

Chippewa  River 

Approximately  1  mile  downstream  of  U.S. 
Highway  53. 

Approximately  2.4  miles  upstream  of  Soo 
Line  Railroad. 

*822 

fMone 

•821 

•852 

Notices 


Federal  Register 

Vol.  62.  No.  69 

Thursday,  April  10,  1997 


Maps  available  lor  inspection  at  the  Chippewa  Falls  City  Hall,  Inspection  Department,  30  West  Central  Street,  Chippewa  Falls,  Wisconsin. 
Send  comments  to  The  Horxxabte  Virginia  Smith,  Mayor  of  the  City  of  Chippewa  Falls,  30  West  Central  Street,  Chippewa  Falls,  Wisconsin 
54729. 


(Catalog  of  Federal  Oomestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  April  2. 1997. 
Richard  W.  Krinun, 
Executive  Associate  Director,  Mitigption 
Directorate. 
|FR  Doc.  97-9207  Filed  4-9-97;  8:45  am) 

BNJJNG  COOC  471S-04-P 


DEPAFTTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
p.D.  0331f7B] 

New  England  Fishery  Management 
Council;  Meeting 

AQBICV:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  2-day  public  meeting  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  April  16,  1997,  at  10  a.m. 
and  on  Thursday,  April  17, 1997,  at  8:30 
a.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Providence  Biltmore  Hotel,  11 
Dorrance  Street,  Kennedy  Plaza, 
Providence,  RI;  telephone  (401)  421* 
0700.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906-1036;  telephone:  (617)  231-0422. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 


England  Fishery  Management  Council, 

(617)231-0422. 

SUPPIEMENTARY  INFORMATION: 

April  IS,  1997 

The  April  16  session  will  begin  with 
reports  from  the  Council  Chairman; 
Executive  Director;  Regional 
Administrator,  Northeast  Region, 
NMFS;  representatives  from  the 
Northeast  Fisheries  Science  Center; 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC);  U.S.  Coast 
Guard;  and  the  Mid- Atlantic  Fishery 
Management  Council  liaison.  The 
Director  of  the  OfBce  of  Sustainable 
Development  will  brief  the  Council  on 
possible  financial  assistance  to  help 
address  the  issue  of  latent  fishing 
capacity  in  the  New  England  groundfish 
fishery.  A  report  from  the  Scallop 
Committee  will  follow.  The  Scallop 
Committee  will  review  proposals  for 
inclusion  in  a  public  bearing  docummt 
for  Amendment  7  to  the  Atlantic  Sea 
Scallop  Fishery  Management  Plan 
(FMP).  The  proposals  address  the 
transfer  of  days-at-sea  (DAS)  and  the 
disposition  of  vessels  after  DAS  are 
sold.  The  Herring  Committee  will 
review  the  discussions  of  its  joint 
meeting  with  the  ASMFC  Herring  Board 
on  annual  herring  sp)ecifications  for 
domestic  fishing,  joint  ventures,  and 
internal  waters  processing.  The  Large 
Pelagics  Committee  will  discuss  its  draft 
comments  on  Amendment  1  to  the 
Atlantic  Swordfish  FMP  and  on 
Amendment  1  to  the  AUantic  Shark 
FMP. 

April  17, 1§«7 

The  April  17  session  will  begin  with 
a  report  from  the  Mid-Atlantic  Plans 
Committee.  Several  provisions  of 
Amendment  10  to  the  Summer 
Flounder,  Soup,  and  Black  Sea  Bass 


FMP  will  be  discussed.  The  Monkfish 
Conmiittee  will  summarize  the 
comments  received  at  the  recent  public 
hearings  on  Amendment  9  to  the 
Northeast  Multispecies  FMP.  The 
Responsible  Fishing  Committee  will 
update  the  Council  on  its  efforts  to 
develop  comments  on  the  NMFS  draft 
Implementation  Plan  for  the  Code  of 
Conduct  for  Responsible  Fisheries. 
There  will  be  an  update  on  Essential 
Fish  Habitat  requirements  for  FMPs. 
The  Groundfish  Committee  intends  to 
propose  initial  action  on  a  framework 
adjustment  to  the  Multispecies  FMP 
under  the  framework  for  abbreviated 
rulemaking  procedure  contained  in  50 
CFR  648.82.  This  action  would  allow 
fishing  in  the  North  Atlantic  Fisheries 
Organization  regulated  area  without 
using  multispecies  DAS  allocations.  The 
Council  meeting  will  conclude  with  a 
report  from  the  Interspecies  Committee 
on  eliminating  inconsistencies  in  the 
vessel  permit,  upgrading,  and 
replacement  provisions  in  various 
FMPs,  and  the  development  of  overall 
fisheries  management  policies  and 
objectives. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
).  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Authorl^  16  U.S.C.  1801  et  seq. 
Dated:  April  4, 1997. 
Bmce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-9160  FUed  4-»-97;  8:45  am) 
BIUMQ  COOE  3eiO-22-f 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

April  4,  1997. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  infonnation 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  and  to 
Department  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6204  or 
(202) 720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  infonnation  unless  it 


displays  a  currently  valid  OMB  control 
number. 

National  Agricultural  Statistics  Service 

Title:  Aquaculture  Survey. 

OMB  Control  Number:  0535-0150. 

Summary:  Information  is  collected  for 
catfish  and  trout  inventory,  acreage  and 
sales,  and  pounds  and  volume  of  catfish 
processed. 

Need  and  Use  of  the  Information:  The 
information  is  us€k1  by  growers  as  a 
basis  for  contract  negotiations  and  by 
government  agencies  to  help  carry  out 
import/export  programs,  monitor 
disease  problems,  and  measure  growth 
and  importance  of  the  industry. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  2,646. 

Frequency  of  Responses:  Reporting: 
Quarterly;  Monthly;  Annually. 

Total  Burden  Hours:  1,409. 

National  Agricultural  Statistics  Service 

Title:  Milk  and  Milk  Products. 

OMB  Control  Number:  0535-0020. 

Summary:  This  information  collection 
provides  data  to  estimate  total  milk 
production,  number  of  cows,  amounts 
and  value  of  feed  fed  to  milk  cows,  and 
production  of  manufactured  dairy 
products. 

Need  and  Use  of  the  Information: 
This  infonnation  collection  produces 
statistics  that  are  used  to  establish 
monthly  estimates  of  stocks,  shipments, 
and  selling  prices.  The  information  is 
used  in  price  support  programs  for  milk 
and  to  appraise  supplies,  prices,  and 
trends  in  the  daiiy  industry. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  44,518. 

Frequency  of  Responses:  Reporting: 
Quarterly;  Weekly;  Monthly;  Annually. 

Total  Burden  Hours:  20,886. 

Rural  Business-Cooperative  Service 

Title:  7  CFR  1942-<;,  Rural  Business 
Enterprise  Grants  and  Television 
Demonstration  Grants. 

OMB  Control  Number:  0575-0132. 

Summary:  Information  collected 
includes  an  application  for  assistance, 
evidence  of  experience,  scope  of  work, 
project  performance,  evidence  of 
improved  employment  and  budget 
details. 

Nieed  and  Use  of  the  Information:  The 
information  is  used  to  fecilitate  the 
development  of  small  and  emerging 
private  businesses,  industry,  and  related 
employment  for  improving  the  economy 
in  rural  coromunities. 


Description  of  Respondents:  Not-for- 
profit  institutions;  Business  or  other  for- 
profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  495. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Quarterly;  Monthly. 

Total  Burden  Hours:  30,364. 

Food  and  Consumer  Service 

Title:  Evaluation  of  SSI/FSP  Joint 
Processing  Alternatives  Demonstration. 

OMB  Control  Number:  0584— New. 

Summary:  This  study  evaluates  an 
alternative  method  for  processing 
applications  from  Supplemental 
Security  Income  recipients  for  eligible 
Food  Stamp  Program  benefits. 

Need  and  Use  of  the  Information:  The 
information  will  be  used  to  implement 
and  test  effectiveness  of  using  a  single 
application  and  automated  information 
source  to  increase  (1)  The  participation 
of  Supplemental  Security  Income 
clients  in  the  Food  Stamp  Program;  and 
(2)  their  satisfaction  with  the  services 
received. 

Description  of  Respondents: 
Individuals  or  household;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  1,712. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  908. 

Agricultural  Marketing  Service 

Title:  Grapes  Grown  in  a  Designated 
Area  of  Southeastern  California,  Market 
Order  No.  925. 

OMB  Control  Number:  0581-0109. 

Summary:  Information  collected  from 
growers  and  handlers  includes 
referendum  ballots,  marketing 
agreements,  acreage  report  and  crop 
estimates. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  regulate  the 
provisions  of  Marketing  Order  in  925. 

Description  of  the  Respondents: 
Business  or  other  for-profit. 

Number  of  Respondents:  37. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Weekly;  Monthly;  Annually. 

Total  Burden  Hours:  39. 

Farm  Service  Agency 

Title:  Request  for  Aerial  Photography. 
OMB  Control  Number:  0560— New. 
Summary:  Customers  who  want  to 
order  aerial  photography  products  and 


17578  Federal  Register  /  Vol.  62.  No.  69  /  Thursday,  April  10.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  69  /  Thxirsday,  April  10,  1997  /  Notices 


17579 


services  from  the  USDA  Aerial 
Photography  Field  office  must  supply 
identifying  information. 

Need  and  Use  of  the  Information: 
This  information  provides  a  uniform 
method  of  collecting  customer  ordering 
information.  The  customer  can  obtain 
the  products  they  want  in  an  efficient 
manner. 

Description  of  the  Respondents: 
Farms;  Federal  Government. 

Number  of  Respondents:  8.000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  2.000 

Emergency  Processing  of  this 
Submission  has  been  Requested  by 
April  18.  1997. 

Farm  Service  Agency 

Title:  Offer  Forms  and  Shipment 
Information  Log— 7  CFR  1400 
Subchapter  C. 

Oi4B  Control  Number:  0560— New. 

Summary:  The  forms  in  this 
collection  are  used  by  vendors  to  submit 
offers  for  agricultural  commodities  bags 
and  twine,  and  survey  services  to  meet 
export  program  needs. 

Need  and  Use  of  the  Information:  It  is 
necessary  to  collect  the  information  to 
purchase  products  and  services  for  use 
in  several  export  programs. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions;  Federal  Government;  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  1.049. 

Frequency  of  Responses: 
Recordkeeping:  Third  party  disclosure; 
Reporting:  On  occasion;  Weekly; 
Monthly;  Quarterly;  Biweekly. 

Total  Burden  Hours:  4,626. 

Emergency  Processing  of  this 
Submission  has  been  Requested  by 
April  4.  1997. 

Forest  Service 

Title:  Small  Business  Timber  Sale  Set- 
Aside  Program:  Appeal  Procedures  on 
Recomputation  of  Shares. 

OMB  Control  Number:  0596— New. 

Summary:  The  Conference  Report 
accompanying  the  1997  Omnibus 
Appropriation  Act  (Public  Law  104- 
208)  requires  that  the  agency  establish  a 
process  by  which  purchasers  may 
appeal  decisions  concerning 
recomputations  of  SBA  shares, 
structiuBl  recomputations  of  SBA  shares 
or  changes  in  policies  importing  the 
Timber  Sale  Set-Aside  Program. 

Need  and  Use  of  the  Information:  The 
information  collected  is  submitted  to  a 
Forest  Service  Officer  to  review  any 
appeal  of  decisions  related  to 
recomputation  of  timber  sale  share  to  be 
set  aside  for  small  business  timber 
purchasers. 


Description  of  the  Respondents: 
Business  or  other  for-profit. 

Number  of  Respondents:  40. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  320. 
Larry  Roberson, 

Deputy  Departmental  Clearance  Officer. 
IFR  Doc.  97-9248  Filed  4-9-97;  8:45  ami 

BHXMG  COOE  3410-01-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Oregon  Coast  Provincial  Advisory 
Committee  Meeting 

agency:  Forest  Service.  USDA. 
ACTKM:  Notice  of  Meeting. 

SUMMARY:  The  Oregon  Coast  Provincial 
Advisory  Committee  (PAC)  will  meet  on 
April  24. 1997,  in  Newport,  Oregon,  at 
the  Hatfield  Marine  Science  Center 
(Meeting  Room  9/Fireside  Room),  2030 
S.  Marine  Science  Drive,  Newport,  OR. 
The  meeting  will  begin  at  9:00  a.m.  and 
continue  until  3:00  p.m.  Agenda  items 
to  be  covered  include:  1)  Salmon  (the 
Governor's  plan  and  effects  of  listing/ 
nonlisting),  2)  BLM/FS  response  to  two 
Adaptive  Management  Area  (AMA) 
issues  (land  exchanges  and  road 
management),  3)  new  issues 
recommended  by  AMA  Subcommittee 
(salvage  in  LSR,  OHVs,  recreation  sites 
in  reserves),  4)  future  priorities,  and  5) 
open  public  forum.  All  Oregon  Coast 
Provincial  Advisory  Committee 
meetings  are  open  to  the  public.  An 
"open  fonun"  is  scheduled  at  1:30  p.m. 
Interested  citizens  are  encouraged  to 
attend.  The  committee  welcomes  the 
public's  written  comments  on 
committee  business  at  any  time. 
FOR  FURTHER  MFORMAHON  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Trish  Hogervorst,  Public  Affairs 
Officer,  Bureau  of  Land  Management,  at 
(503)  375-5657.  or  write  to  Forest 
Supervisor.  Siuslaw  National  Forest. 
P.O.  Box  1148.  Corvallis.  Oregon  97339. 

Dated:  April  2. 1997. 
James  IL  Famiah, 

Forest  Supervisor. 

IFR  Doc.  97-9171  Filed  4-9-97;  8:45  am) 

BtUJNG  COOE  341»-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  District  of  Columt>ia  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 


regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
District  of  Columbia  Advisory 
Committee  to  the  Commission  will 
convene  at  12:30  p.m.  and  adjourn  at 
4:30  p.m.  on  June  4,  1997,  at  the  JC 
Penney,  Government  Relations  Office, 
Board  Room,  Suite  1015, 1156  15th 
Street  NW,  Washington,  DC  20036.  The 
purpose  of  the  meeting  is  to  receive 
updates  from  government  officials  and 
community  leaders  on  issues  raised  by 
the  Commission's  Mt.  Pleasant  report 
and  the  Committee's  mortgage  lending 
report.  The  Committee  will  continue  to 
develop  a  project  concept  for  Fiscal 
Year  1997. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Steven  Sims, 
202  862-4815,  or  Ki-Taek  Chun, 
Director  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  2, 1997. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  97-9226  Filed  4-9-97;  8:45  am) 

BILLING  COOE  e33S-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Montana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Montana  Advisory  Committee  to  the 
Commission  will  convene  at  8:45  a.m. 
and  adjourn  at  8:00  p.m.  on  Thursday. 
April  24,  1997,  at  the  Red  Lion  Village 
Inn,  100  Madison,  Missoula,  Montana 
59802.  The  purpose  of  the  meeting  is  to 
hold  a  second  factfinding  meeting  on 
equal  educational  opportunity  for 
Native  American  students  in  the 
Montana  public  schools.  The  first 
factfinding  meeting  was  held  in  Billings, 
Montana  on  December  10, 1996. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Phillip 
Caldwell,  406-452-4345,  or  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1400  (TDD 
303-866-1049).  Hearing-impaired 


persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Eteted  at  Washington.  DC,  April  2, 1997. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  97-9228  Filed  4-9-97;  8:45  am] 

aiUJNQ  COOE  633S-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

AgecKla  and  Notice  of  Public  Meeting 
of  the  Vermont  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Vermont  Advisory  Committee  to  the 
Commission  will  convene  at  12:30  p.m. 
and  adjourn  at  4:30  p.m.  on  May  13, 
1997,  at  the  Sheraton  Hotel  and 
Conference  Center,  870  Williston  Road, 
Burlington,  Vermont  05403.  The 
purpose  of  the  meeting  is  to  receive 
updates  from  speakers  on  racial 
harassment  in  Vermont  public  schools 
and  to  continue  work  on  a  project 
proposal  for  a  Committee  activity  in  late 
fall  1997. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Kimberly  B. 
Cheney,  802-229-0334,  or  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  2, 1997. 
Carol-Lee  Huriey, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  97-9227  Filed  4-9-97;  8:45  ami 

BILLING  CODE  S33S-01-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

Shipper's  Export  Declaration  Program 

ACTION:  Proposed  collection;  comment 
request. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  9, 1997. 
ADDRESSES:  Direct  all  written  conunents 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Jerome  M.  Greenwell, 
U.S.  Bureau  of  the  Census,  Room  2176, 
Federal  Office  Building  #3,  Washington, 
DC  20233-0001,  (301)  457-2238. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Shipper's  Export  Declaration 
(SEDs),  Forms  7525-V,  7525-V 
Alternate  (Intermodal),  and  their 
electronic  equivalents  are  the  basis  for 
the  official  U.S.  export  statistics 
compiled  by  the  Bureau  of  the  Census 
(Census).  The  SED  for  In-transit  Goods 
and  Form  7513  serves  as  the  source 
document  from  wdiich  Census  collects 
and  compiles  the  official  U.S.  statistics 
on  outbound  in-transit  shipments.  Title 
13,  United  States  Code,  Chapter  9, 
Sections  301-307  authorizes  the 
collection  of  all  these  data.  The  official 
export  statistics  provide  a  basic 
component  for  the  compilation  of  the 
U.S.  position  on  merchandise  trade. 
These  data  is  an  essential  component  of 
the  monthly  totals  on  U.S.  overall  trade 
in  goods  and  services,  a  leading 
economic  indicator. 

The  statistical  information  on  the  SED 
shows  what  is  being  exported 
(description  and  commodity 
classification  nimiber),  how  much 
(quantity,  gross  weight  and  value),  how 
it  is  being  exported  (mode  of 
transportation,  exporting  carrier  and 
whether  containerized),  from  where 
(state  of  origin  and  port  of  export),  to 
where  (port  of  unlading  and  coimtry  of 
ultimate  destination),  and  when  (date  of 
exportation).  The  identification  of  the 
exporter,  forwarding  agent,  and 
consignee  provide  contacts  for 
verification  of  the  statistical 
information.  The  Government  uses 
every  data  element  on  the  SED  for  (1) 


statistical  purposes,  (2)  export  control, 
and/or  (3)  to  obtain  information  to  avoid 
additional  surveys. 

The  SEDs  also  are  export  control 
documents  under  Title  50,  United  States 
Code  and  are  used  to  detect  and  prevent 
the  export  of  certain  commodities  (for 
example,  high  technology  or  military 
goods)  to  unauthorized  destinations  or 
end  users.  The  SEDs  as  official 
dociunents  of  export  transactions, 
enable  the  U.S.  Customs  Service 
(Customs)  and  the  Bureau  of  Export 
Administration  to  enforce  the  Export 
Administration  Regulations  and  thereby 
detect  and  prevent  the  export  of  high 
technology  commodities  to 
unauthorized  destinations.  The 
Department  of  State  uses  the  SED  to 
enforce  the  International  Traffic  in  Arms 
Regulations  to  detect  and  prevent  the 
export  of  arms  and  ammunition  to 
unauthorized  destinations. 

In  the  past,  each  different  type  of 
paper  SED  form  was  cleared  separately. 
In  receftt  years  the  number  of 
submissions  via  automated  programs, 
the  Automated  Export  Reporting 
Program  (AERP)  operated  by  Census  and 
the  new  Automated  Export  System 
(AES)  operated  by  Customs,  have  grown 
rapidly  and  must  now  be  considered  as 
part  of  the  SED  submissions.  With  this 
submission  we  will  combine  the  various 
types  of  SEDs,  both  paper  and 
electronic,  under  one  OMB  clearance 
submission  to  better  reflect  reporting 
burden  and  streamline  the  clearance 
process. 

n.  Method  of  Collection 

The  SEDs  are  required  for  virtually  all 
export  shipments  valued  over  $2500 
from  the  United  States,  Puerto  Rico,  and 
the  U.S.  Virgin  Islands.  The  SED 
program  is  unique  among  Census 
statistical  collections  since  it  is  not  sent 
to  respondents  soliciting  responses  as  is 
the  case  in  surveys.  Filing  the  SED 
information  is  mandatory  under  Title 
13,  Chapter  9  of  the  United  States  Code 
and  over  5.6  million  paper  SEDs  and 
over  53  million  automated  records  were 
submitted  in  1996.  Exporters  can 
purchase  the  paper  SEDs  or  they  may 
have  them  privately  printed.  In 
addition,  over  300  automated  exporters 
or  exporter  agents  submit  data  using 
prescribed  automated  formats.  For  this 
reason  Census  attempts  to  avoid 
frequent  changes  in  data  content  and 
format.  The  paper  SEDs  and  automated 
formats  in  their  present  form  have  been 
in  continuous  use  since  1985  with 
minor  revisions  in  1988.  Once  again  for 
this  submission,  there  has  been  no 
change  in  these  formats. 

Exporters  or  their  agents  file 
individual  paper  SEDs  with  the 
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exporting  carriers  at  the  time  that  each 
export  shipment  leaves  the  United 
States.  The  carriers  submit  the 
documents  to  Customs  officials  when 
the  carrier  departs  the  United  States  and 
Customs  then  transmits  the  SEDs  to 
Census  on  a  flow  basis  for  statistical 
processing.  For  exports  to  Canada,  the 
United  States  is  substituting  Canadian 
import  statistics  for  U.S.  exports  to 
Canada  in  accordance  with  a 
Memorandum  of  Understanding  (MOU) 
signed  by  both  the  Customs  and 
statistical  agencies  in  both  countries. 
Similarly,  under  this  MOU,  Canada  is 
substituting  U.S.  import  statistics  for 
Canadian  exports  to  the  United  States. 
These  data  exchange  eliminates  the 
requirement  for  U.S.  exporters  to  file 
any  information  with  the  U.S. 
government.  This  results  in  the 
elimination  of  over  three  million  SEDs 
annually. 

The  Census  also  allows  monthly 
reporting  of  export  information  directly 
to  Census  via  its  AERP  in  lieu  of  filing 
individual  SEDs  for  transactions 
submitted  by  automated  exporters, 
fi«ight  forwarders,  and  exporting 
carriers.  Information  for  over  5.3  million 
export  transactions  were  reported 
through  the  AERP  program  during 
calendar  year  1996. 

hi  addition.  Census  is  participating 
with  Customs  in  implementing  and 
expanding  the  new  AES.  The  new  AES. 
provides  a  voluntary  automated 
alternative  to  filing  the  paper  SED.  As 
the  new  AES  grows.  AERP  will  be 
phased  out  with  planned  termination 
for  the  AERP  program  targeted  for  1999. 
The  AES  is  currently  available  for 
export  transactions  shipped  by  vessel 
and  is  expected  to  be  made  available  for 
reporting  transactions  shipped  via  air 
and  overland  modes  of  transport  in  the 
near  future.  The  AES  is  being  developed 
in  accordance  with  the  National 
Performance  review  with  the  aim  of 
bringing  total  automation  to  the  export 
process  by  promoting  a  paperless 
environment.  Currently.  Census  has 
extracted  information  on  approximately 
8500  export  transactions  since  the  AES 
began  operation  in  late  1996. 

In  summary,  information  on  60 
percent  of  export  transactions  are 
reported  via  automated  formats  and  40 
percent  of  export  transactions  continue 
to  be  reported  via  paper  SEDs. 

m.  DaU 

0\a  Number:  0607-0001  (SED  forms 
are  currently  also  cleared  under  0607- 
0018  and  0607-0152.  This  submission 
will  combine  all  forms  and  eliminate 
these  two  other  clearances.) 


Fonn  Number:  7525V,  7525V 
Alternate.  7513.  AERP  and  AES 
submissions. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Exporters,  Freight 
Forwarders,  Export  Carriers. 

Estimated  Number  of  Responses: 
11,052,902:  7525V— 3,711,470;  7525V 
Alt— 1,855,735;  7513—144.080;  AERP— 
5,332.717;  AES— 8.900; 

Estimated  Time  Per  Response:  11.166 
minutes  for  7525V,  7525V  Ah  and  7513; 
3  minutes  for  AERP  and  AES 
submissions. 

.  Estimated  Total  Annual  Burden 
Hours:  1.329.951:  7525V— 690.705; 
7525V  Alt— 345,352;  7513—26,813; 
AERP— 266,636;  AES— 445; 

Estimated  Total  Annual  Cost: 
1.329.951  @  $10/hour=Sl3,299.510. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Chapter  9,  Title  13, 
United  States  Code. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  April  4,  1997. 

Linda  Engebneier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

(FR  Doc.  97-9176  Filed  4-9-97;  8:45  am] 

BILLING  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[DOCKET  8-97] 

Foreign-Trade  Zone  82— Mobile,  AL; 
Application  for  Subzone  Status, 
Coastal  Mobile  Refining  Co  (Oil 
Refinery  Complex),  Mobile  County,  AL; 
Correction 

The  Federal  Register  notice  (62  FR 
8422.  2/25/97)  describing  the 


application  submitted  to  the  Foreign- 
Trade  Zones  Board  (the  Board)  by  the 
City  of  Mobile,  Alabama,  grantee  of  FTZ 
82,  requesting  special-piupose  subzone 
status  for  the  oil  refinery  complex  of 
Coastal  Mobile  Refining  Company 
(wholly-owned  subsidiary  of  Coastal 
Corporation),  located  in  Mobile  County, 
Alabama,  is  corrected  as  follows  for 
clarification: 

Paragraph  4,  Sentence  2.  should  read, 
"On  domestic  sales,  the  company  would 
be  able  to  choose  the  Customs  duty  rate 
that  applies  to  certain  finished  products 
such  as  asphalt  (duty-free)  by  admitting 
incoming  foreign  crude  oil  in  non- 
privileged  foreign  statvts." 

Dated:  April  2,  1997. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  97-9262  Filed  4-9-97;  8:45  am] 

BILLMQ  CODE  3610-OS-^ 


DEPARTMEm*  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  874] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone  Yuma,  Arizona 
Area 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  )une  18. 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  of  foreign- 
trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  Yuma  County  Airport 
Authority,  Inc..  an  Arizona  non-profit 
civic  corporation,  (the  Grantee)  has 
made  application  to  the  Board  (FTZ 
Docket  10-96,  61  FR  6972.  2/23/96). 
requesting  the  estabUshment  of  a 
foreign-trade  zone  at  the  Yuma 
bitemational  Airport  in  Yuma  County, 
Arizona,  within  the  San  Luis  Customs 
port  of  entry;  and. 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register,  and  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report  and  finds  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied,  and  that 


approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  219,  at  the 
site  described  in  the  application,  subject 
to  the  Act  and  the  Board's  regulations, 
including  Section  400.28. 

Signed  at  Washington,  DC,  this  2nd  day  of 
April  1997. 

Foreign-Trade  Zones  Board. 
WiUiam  M.  Daley, 

Secretary  of  Commerce,  Chairman  and 

Executive  Officer. 

John  J.  Da  Ponte.  Jr., 

Executive  Secretary. 

(FR  Doc.  97-9261  Filed  4-9-97;  8:45  am) 

HLUNC  COOe  3910-Oe-^ 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[DOCKET  25-87] 

Foreign-Trade  Zone  202,  Los  Angeles, 
CA;  Proposed  Foreign-Trade  Subzone, 
Chevron  U.S.A.  Inc.  (Oil  Refinery 
Complex)  El  Segundo,  CA 

An  application  has  been  submitted  to 
the  Foreign -Trade  Zones  Board  (the 
Board)  by  the  Los  Angeles  Board  of 
Harbor  Commissioners,  grantee  of  FTZ 
202,  requesting  special-purpose  subzone 
status  for  the  oil  refinery  complex  of 
Chevron  U.S.A.  Inc.,  located  in  El 
Segundo,  California.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  March 
31,  1997. 

The  refinery  complex  (256,000  BPD, 
1.200  employees)  is  located  on  a  1.000- 
acre  site  at  324  W.  El  Segundo 
Boulevard,  in  El  Segundo  (Los  Angeles 
County).  California,  some  19  miles 
south  of  Los  Angeles.  The  refinery  is 
used  to  produce  fuels  and 
petrochemical  feedstocks.  Fuel  products 
include  gasoline,  jet  fuel,  distillates, 
residual  fuels,  naphthas  and  motor  fuel 
blendstocks.  Petrochemical  feedstocks 
and  refinery  by-products  include 
methane,  ethane,  propane,  propylene, 
butane,  petroleum  coke  and  sulfur. 
Some  19  percent  of  the  crude  oil  (92 
percent  of  inputs),  and  some  motor  fuel 
blendstocks  are  sourced  abroad. 

Zone  procedures  would  exempt  the 
refinery  from  Cu.stoms  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 


Customs  duty  rates  that  apply  to  certain 
petrochemical  feedstocks  and  refinery 
by-products  (duty-free)  by  admitting 
incoming  foreign  crude  oil  and  natural 
gas  condensate  in  non-privileged  foreign 
status.  The  duty  rates  on  inputs  range 
from  5.25c/barrel  to  10.5c/barrel.  The 
application  indicates  that  the  savings 
from  zone  procedures  would  help 
improve  the  refinery's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  June  9,  1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  June  24. 1997. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce.  Export 

Assistance  Center,  11000  Wilshire 

Blvd.,  Room  9200.  Los  Angeles, 

Cahfomia  90024 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  &  Pennsylvania  Avenue,  NW, 

Washington.  DC  20230 

Dated:  April  2, 1997. 
John  J.  Da  Ponte.  Jr.. 

Executive  Secretary. 

[PR  Doc.  97-9263  Filed  4-9-97;  8:45  am] 

BILLING  COOC  3S10-0&-^ 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-201-802] 

Gray  Portland  Cement  and  Clinker 
From  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  May  14. 1996.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  gray 


Portland  cement  and  clinker  from 
Mexico.  The  review  covers  one 
manufacturer/exporter.  CEMEX.  S.A. 
(CEMEX).  and  the  period  August  1. 
1993.  through  July  31, 1994.  We  gave 
interested  parties  an  opportunity  to 
comment. 

For  our  final  results,  we  have 
determined  that  CEMEX  failed  to 
cooperate  with  the  Department.  As  a 
result,  we  have  assigned  CEMEX  a 
margin  based  upon  the  best  information 
available  (BIA)  in  accordance  with 
section  776(c)  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act).  Specifically, 
when  a  company  refuses  to  cooperate 
with  the  Department  or  otherwise 
significantly  impedes  the  proceedings, 
we  assign  as  BIA  the  higher  of:  (a)  The 
highest  rate  found  for  any  firm  for  the 
same  class  otkind  of  merchandise  in 
the  same  country  of  origin  in  the  less- 
than-fair  value  (LTFV)  investigation  or  a 
prior  administrative  review,  or  (b)  the 
highest  rate  found  in  this  review  for  any 
firm  for  the  same  class  or  kind  of 
merchaidise  in  the  same  country  of 
origin.  For  purposes  of  the  instant 
review,  the  margin  applied  is  the 
highest  rate  found  for  any  firm  in  the 
second  administrative  review,  i.e.. 
CEMEX's  margin,  as  amended  pursuant 
to  court-ordered  remand  proceedings, 
109.43  percent.  See  CEMEX.  S.A.  v. 
United  States,  Slip  Op.  96—179  (CIT 
Oct.  24, 1996),  appeal  pending.  Appeal 
No.  97-1151  (Fed.  Cir.)  The  "All 
Others"  rate  for  this  order  is  61.35 
percent. 

EFFECTIVE  DATE:  April  10,  1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Nithya  Nagarajan  or  Kristen  Smith, 
Import  Administration,  International 
Trade  Administration,.U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  N.W.,  Washington, 
DC  20230;  telephone:  (202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
review  in  accordance  with  section 
751(a)  of  the  Act.  Unless  otherwise 
indicated,  all  citations  to  the  statute  and 
the  Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31,  1994. 

Background 

On  May  14, 1996,  the  Department 
published  in  the  Federal  Register  (59 
FR  2884)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico  (55  FR  35371).  The  Department 
has  now  completed  this  review  in 
accordance  with  section  751(a). 
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Scope  of  the  Review 

The  products  covered  by  this  review 
include  gray  portland  cement  and 
clinker.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manufacturing  cement,  has  no  use 
other  than  being  ground  into  finished 
cement.  Cray  portland  cement  is 
currently  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
number  2523.29  and  cement  clinker  is 
ciurently  classifiable  under  HTS  item 
number  2523.10.  Cray  portland  cement 
has  also  been  entered  under  HTS  item 
number  2523.90  as  "other  hydrdulic 
cements."  The  HTS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  purposes  only.  Our 
written  description  of  the  scope  remains 
dispositive. 

Analysis  of  Comments  Received 

The  Ad  Hoc  Committee  of  AZ-NM- 
TX-FL  Producers  of  Cray  Portland 
Cement  and  the  National  Cement 
Company  of  California  (Petitioners)  and 
CEMEX  submitted  case  briefs  on  June 
13. 1996.  and  rebuttal  briefs  on  June  20. 
1996.  A  public  hearing  was  held  on  July 
9, 1996. 

Comment  1 

CEMEX  contends  that  the 
antidumping  duty  order  should  be 
revoked  and  considered  void  ab  initio 
due  to  the  Department's  alleged  failure 
to  investigate  Petitioners'  standing  in 
the  origincil  LTFV  investigation. 
Specifically.  CEMEX  argues  that  "[a)t 
the  time  of  the  original  investigation, 
the  relevant  U.S.  statute  that  prescribed 
the  requirement  to  establish  standing  to 
file  an  antidimiping  petition  contained 
no  express  language  addressing  the 
degree  of  support  necessary  for  a 
petition  to  be  filed  in  a  regional  industry 
case  .  .  .  the  statute  simply  required 
that  the  petition  be  filed  'on  behalf  of 
an  industry  but  provided  no  express 
guidance  on  how  compliance  with  this 
criterion  was  to  be  determined."  Faced 
with  this  lacuna  in  the  statute.  CEMEX 
asserts,  the  Department  is  compelled  by 
the  decision  in  Murray  v.  Schooner 
Charming  Betsy,  6  U.S.  64.  2  Cranch  64 
(1804).  to  reinterpret  U.S.  law  in 
accordance  with  the  international 
obUgations  of  the  United  States.  In  the 
opinion  of  CEMEX,  this  means  that  the 
Dhepartment  is  required  (in  the  fourth 
review)  to  revisit  the  issue  of  initiation 
in  the  original  investigation  and  abide 
by  a  July  9, 1992  ruling  by  a  three- 
member  panel  convened  under  the 
auspices  of  the  1947  General  Agreement 
on  Tariffs  and  Trade  ( "1947  GATT"). 


See  Report  of  the  Panel.  United  States — 
Anti-Dumping  Duties  on  Gray  Portland 
Cement  and  Cement  Clinker  From 
Mexico,  GATT  Doc.  ADP/82  (July  9, 
1992)  ("GATT  Report").  According  to 
CEMEX,  this  panel  held  that  the 
initiation  of  the  original  investigation 
contravened  the  requirements  of  the 
1979  GATT  Antidumping  Code  ("GATT 
AD  Code")  because  the  Department 
"failed  properly  to  ascertain"  that  "all 
or  almost  all"  of  the  regional  industry 
supported  the  original  petition.  If  the 
Department  revisited  the  issue  of 
initiation  in  light  of  the  GATT  Report. 
CEMEX  maintains,  it  would  revoke  the 
order  ab  initio,  terminate  all 
proceedings,  and  refund  "at  the  very 
least,  all  cash  deposits  posted  during  the 
POR." 

CEMEX  further  maintains  that  the 
E)epartment  has  the  authority  to  revoke 
the  antidumping  order  at  this  stage  of 
the  proceeding.  Citing  Gilmore  Steel 
Corporation  v.  United  States,  583  F. 
Supp.  607  (CIT  1984).  CEMEX  argues 
that  government  agencies  (like  the 
Department)  have  the  authority  to 
correct  "jiu-isdictional  defects"  at  any 
time.  CEMEX  also  argues  that  the 
decision  in  Ceramica  Regiomontana 
S.A.  V.  United  States,  64  F.3d  1579  (Fed. 
Cir.  1995)  provides  "specific  legal 
precedent  to  revoke  the  order  in  this 
case"  and  that  its  failure  to  challenge 
the  Department's  determination  on 
industiy  support  for  the  petition  during 
the  original  LTFV  investigation  should 
be  excused  given  the  "exception  to  the 
doctrine  of  exhaustion  of  administrative 
remedies  upheld  in  Phone  Poulenc  v. 
United  States,  583  F.  Supp.  607  (CIT 
1984)." 

The  Petitioners  claim,  in  response, 
that  these  are  the  same  argxunents  the 
Department  considered  and  rejected  in 
the  third  administrative  review  of  this 
order.  Since  "CEMEX  has  presented  no 
new  argimients  or  information  about 
any  change  in  circumstances  that  would 
justify  a  departure  from  the 
Department's  reasoning  in  the  third 
administrative  review."  Petitioners 
assert  that  the  Department  should  reject 
CEMEX's  arguments  in  this  review. 

Petitioners  note  that  the  GATT  Report 
was  never  adopted  by  the  GATT 
Antidumping  Code  Committee. 
Therefore,  given  the  legal  framework  of 
the  1947  GATT.  it  imposed  no 
international  legal  obligation  upon  the 
United  States  which  might  trigger  the 
doctrine  of  statutory  construction 
articulated  in  the  Charming  Betsy  case. 

Petitioners  also  contend  that  U.S.  law 
takes  precedence  over  the  1947  GATT. 
"Accordingly,  even  adopted  GATT 
panel  decisions  are  not  binding  on  the 
United  States  to  the  extent  that  such 


decisions  are  inconsistent  with  U.S.  law 
or  with  the  intent  of  Congress." 

Petitioners  further  note  that  the 
Department  initiated  the  antidumping 
investigation  in  accordance  with  U.S. 
law.  According  to  Petitioners,  neither 
the  courts  nor  the  Congress  have 
required  the  Department  to  affirmatively 
establish  prior  to  the  initiation  of 
regionaf-industry  cases  that  the  petition 
is  supported  by  all  or  almost  all  of  the 
relevant  industry.  Indeed,  Petitioners 
assert,  the  Department's  longstanding 
practice  of  presuming  industry  support 
for  a  petition  in  the  absence  of  evidence 
to  the  contrary  has  been  upheld  by 
numerous  couirts,  including  the  Court  of 
Appeals  for  the  Federal  Circuit 
("Federal  Circuit")  in  Suramerica  de 
Aleaciones  Laminadas,  C.A.  v.  United 
States.  966  F.2d  660,  663  (Fed.  Cir. 
1992). 

Finally,  Petitioners  assert  that  the 
Department  lacks  the  authority  to 
revoke  the  order  or  otherwise  rescind  its 
1989  initiation  of  the  LTFV 
investigation.  Quoting  from  the  final 
results  of  the  third  administrative 
review,  the  Petitioners  argue  that 
CEMEX  failed  to  challenge  the 
Department's  determination  on  industry 
support  for  the  petition  before  the  Court 
of  International  Trade  ("CIT")  and, 
accordingly,  under  sections  514(b)  and 
516A(c)(l)  of  the  Act,  "  'that 
determination  is  final  and  binding  on  all 
persons,  including  the  Department.' " 

Department's  Position 

For  the  following  reasons,  CEMEX's 
arguments  are  without  merit.  First,  like 
the  GATT  itself,  panel  reports  under  the 
1947  GATT  are  not  self-executing  and 
thus  have  no  direct  legal  effect  under 
U.S.  law. 

Second,  neither  the  1947  GATT  nor 
the  GATT  AD  Code  obligates  the  United 
States  to  affirmatively  establish  prior  to 
the  initiation  of  a  regional-industry  case 
that  all  or  almost  all  of  the  producers  in 
the  region  support  the  petition.  There 
certainly  is  no  suggestion  in  either 
instrument  that  the  standing 
requirements  in  regional-industry  cases 
are  any  more  rigorous  than  the  standing 
requirements  in  national-industry  cases. 

Furthermore,  a  GATT  panel  report, 
such  as  the  present  one.  has  no  legal 
effect  or  formal  status  unless  and  until 
it  is  adopted  by  the  GATT  Council  or, 
in  the  case  of  antidumping  actions,  the 
GATT  Antidumping  Code  Committee. 
This  follows  from  the  fact  that  the  1947 
GATT  has,  throughout  its  history, 
operated  on  the  basis  of  consensus  for 
purposes  of  decision-making  in  general 
and  the  resolution  of  disputes  in 
particular.  In  the  present  case,  it  is 
undisputed  that  the  GATT  Report  has 


never  been  adopted  by  the  Antidumping 
Code  Committee.  Thus,  the 
recommendations  contained  in  the 
report  are  not  binding,  do  not  impose 
any  international  obligations  upon  the 
United  States,  and  do  not  trigger  the 
rule  of  statutory  construction  set  forth  in 
the  Charming  Betsy  case. 

Third,  the  object  of  CEMEX's 
comment  is  not  the  preliminary  results 
of  this  review.  Rather.  CEMEX 
complains  about  an  event  which 
occiured  over  six  years  ago — the 
initiation  of  the  original  LTFV 
investigation.  The  time  to  voice  such 
objections  before  the  Department  was 
during  the  investigation.  Instead, 
CEMEX,  as  well  as  the  other  Mexican 
cement  producers  that  participated  in 
the  original  investigation  (Apasco,  S.A. 
de  C.V.  and  Cementos  de  Chihuahua 
("CdC")),  sat  silent  before  the 
Department.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value,  Gray 
Portland  Cement  and  Clinker  From 
Mexico,  55  FR  29244  (1990)  (hereinafter 
"Final  LTFV  Determination"). 
Moreover,  neither  CEMEX  nor  any  other 
party  appealed  the  agency's  final 
affirmative  LTFV  determination 
(including  the  decision  to  initiate)  to  the 
appropriate  court,  and  the  statute  of 
limitations  for  doing  so  has  long 
expired.  See  19  U.S.C.  §  1516a(a)(2)(A). 

■Phe  only  one  who  appealed  the 
Department's  Final  LTFV  Determination 
was  the  Petitioners.  They  challenged 
certain  aspects  of  the  Department's  final 
determination  before  the  CIT  and  the 
Federal  Circuit.  See  Ad  Hoc  Committee 
Of  AZ-NM-TX-FL  Producers  of  Gray 
Portland  Cement  v.  United  States,  Slip 
Op.  94-152  (OT),  affd.  68  F.3d  487 
(Fed.  Cir.  1995).  CEMEX  participated  in 
that  litigation  as  an  intervenor  on  the 
side  of  the  Department.  On  October  10, 
1995.  the  Federal  Circuit  issued  an 
opinion  which  disposed  of  the  last  issue 
in  this  case. 

Therefore,  even  if  the  Department,  of 
its  own  volition,  were  to  reinterpret  U.S. 
law  in  light  of  the  GATT  Report,  it  lacks 
the  legal  authority  in  this  review  to 
revoke  the  order  or  otherwise  rescind 
the  initiation  of  the  underlying 
investigation.  As  we  stated  in  the  final 
results  of  the  third  administrative 
review  and  reaffirm  here: 

*  *  •  the^Department  has  no  authority  to 
rescind  its  initiation  of  the  LTFV 
investigation.  Under  sections  514(b)  and 
516A(c)(l)  of  the  Act,  a  LTFV  determination 
regarding  initiation  becomes  final  and 
binding  unless  a  court  cha'lenge  to  that 
determination  is  timely  initiated  under  516A. 
Even  if  judicial  review  of  a  determination  is 
timely  sought,  the  Department's 
determination  continues  to  control  until 
there  is  a  resulting  court  decision  "not  in 


harmony  with  that  determination."  See  19 
U.S.C.  1516a(c)(l).  In  this  case,  no  one 
challenged  the  Department's  determination 
on  standing  before  the  CIT.  Therefore,  that 
determination  is  final  and  binding  on  all 
persons,  including  the  Department. 

Gray  Portland  Cement  and  Clinker 
from  Mexico:  Final  Results  Third 
Review,  60  FR  26865  (1995)  (emphasis 
added). 

Fourth,  no  court,  including  the  court 
in  Gilmore  Steel,  has  ever  held  that  the 
Department  has  the  authority,  in  an 
administrative  review  under  section 
751(a)  of  the  Act.  to  reach  back  more 
than  six  years  and  reexamine  the  issue 
of  industry  support  for  the  original 
petition.  Gilmore  Steel  involved  a 
challenge  to  the  termination  of  a 
pending  investigation  based  upon 
information  obtained  in  the  course  of 
that  investigation.  In  particular,  the 
petitioner  contended  that  the 
Department  lacked  the  authority  to 
rescind  the  investigation  based  upon 
insufficient  industry  support  for  the 
petition  after  the  20-day  period 
provided  for  in  section  732(c)  of  the  Act 
(19  U.S.C.  1673a(c))  had  elapsed.  585  F. 
Supp.  at  673.  In  upholding  the 
Department's  determination,  the  court 
recognized  that  administrative  officers 
have  the  authority  to  correct  errors,  such 
as  "jurisdictional  defects,"  at  anytime 
during  the  proceeding.  Id.  at  674-75. 
The  court  did  not  state  or  imply  that  a 
change  in  legal  interpretation  (in  this 
case  a  non-binding  one)  authorizes 
administrative  officers  to  reopen  prior 
agency  decisions  which  are  otherwise 
final.  The  court  simply  held  that  the 
administering  authority  may,  in  the 
context  of  the  original  investigation, 
rescind  an  ongoing  proceeding  after 
expiration  of  the  20-day  initiation 
period. 

Similarly,  in  Ceramica  Regiomontana, 
S.A.  V.  United  States,  64  F.3d  1579  (Fed. 
Cir.  1995),  the  respondent  did  not  ask 
the  Department  to  reconsider  and 
rescind  a  decision  made  in  a  prior 
proceeding.  Indeed,  the  court's  entire 
analysis  was  based  upon  the  belief  that 
the  prior  decision — the  issuance  of  a 
countervailing  duty  order  under  former 
section  303(a)(1)  of  the  Act  against 
ceramic  tile  fit)m  Mexico — ^was  in 
accordance  with  law  [i.e.,  "properly 
issued").  Ceramica  Regiomontana 
concerned  the  authority  of  the 
Department  to  assess  duties  pursuant  to 
a  valid  order  after  Mexico  became  a 
"country  under  the  Agreement"  which 
entitled  it  to  an  injury  test  under  section 
701  of  the  Act.  The  court  held  that  the 
Department  lacked  such  authority  and 
ordered  the  agency,  on  remand,  to 
revoke  the  order  as  to  all  unliquidated 


entries  occurring  after  this  date.  Id.  at 
1583. 

CEMEX  also  errs  when  it  relies  on 
Rhone  Poulenc  v.  United  States  to 
supi>ort  its  claim  that  "an  exception  to 
the  doctrine  of  exhaustion  of 
administrative  remedies"  permits  the 
"retroactive  application  of  the  1992 
GATT  decision."  583  F.  Supp.  607  (OT 
1984)  (a  party  may  raise  a  new  issue  on 
appeal  if  the  applicable  law  has  changed 
due  to  a  judicial  decision  that  arose  after 
the  lower  court  or  agency  issued  the 
contested  determination).  First  of  all, 
whether  CEMEX's  claim  is  barred  by  the 
doctrine  of  exhaustion  of  administrative 
remedies  is  a  matter  more  properly 
decided  by  a  reviewing  court  or 
binational  panel  under  Chapter  19  of  the 
North  American  Free  Trade  Agreement. 
Secondly,  even  if  the  issue  is  timely,  the 
exception  claimed  by  CEMEX  does  not 
apply.  The  GATT  Report  is  not  a 
judicial  decision  and  it  did  not  change 
U.S.  law.  In  fact,  as  we  explain  above, 
it  did  not  even  effect  a  change  in  the  law 
on  the  international  plane  [i.e.,  as 
between  Mexico  and  the  United  States). 

Finally,  we  note,  as  we  did  in  the 
final  results  of  the  third  review,  that 
numerous  coiuts  have  upheld  the 
Department's  practice  of  assuming,  in 
the  absence  of  evidence  to  the  contrary, 
that  a  petition  filed  on  behalf  of  a 
regional  or  national  industry  is 
supported  by  that  industry.  See,  e.g., 
NTN  Bearing  Corp.  v.  United  States,  757 
F.  Supp.  1425, 1427-30  (CIT  1991); 
Citrosuco  Paulista  v.  United  States,  7C4 
F.  Supp.  1074, 1085  (OT  1988):  Comeau 
Seafoods  v.  United  States,  724  F.  Supp. 
1407, 1410-12  (CIT). 

Indeed,  the  very  issue  raised  by 
CEMEX  in  this  review  was  before  the 
Federal  Circuit  in  the  Suramerica  case. 
966  F.2d  at  665  &  667.  In  Summerica 
the  appellees  challenged  the 
Department's  interpretation  of  the 
phrase  "on  behalf  oP'  which  applies  to 
both  national-  and  regional-industry 
cases.  Specifically,  the  appellees  argued 
that  the  Department's  practice  of 
presuming  industry  support  for  a 
petition  was  contrary  to  the  statute  and 
an  unadopted  GATT  panel  report 
involving  the  U.S.  antidumping  order 
on  certain  stainless  steel  hollow 
products  fit>m  Sweden.  In  affirming  the 
Department's  practice,  the  Federal 
Circuit  observed  that  the  phrase  "on 
behalf  oV  was  not  defined  in  the 
statute.  Id.  at  666-67.  The  statute  was. 
in  fact,  open  "to  several  possible 
interpretations."  In  the  opinion  of  the 
court,  the  Department's  practice  with 
regard  to  standing  and  industry  support 
for  a  petition  reflected  a  reasonable 
"middle  position."  966  F.2d  at  667. 
While  there  was  a  gap  in  the  statute,  the 
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court  stated,  "Congress  did  make  [one 
thing]  clear — Commerce  has  broad 
discretion  in  deciding  when  to  pursue 
an  investigation,  and  when  to  terminate 
one."  Id. 

The  court  then  dismissed  the 
argument  that  the  gap  in  the  statute 
must  be  interpreted  in  a  manner  that  is 
consistent  with  the  1947  GATT  or  the 
GATT  panel  ruling: 

Appellees  next  argue  that  the  statutory 
provisions  should  be  interpreted  to  be 
consistent  with  the  obligations  of  the  United 
States  as  a  signatory  country  of  the  GATT. 
Appellees  argue  that  the  legislative  history  of 
the  statute  demonstrates  Congress's  intent  to 
comply  with  the  GATT  in  formulating  these 
provisions.  Appellees  refer  also  to  a  GATT 
panel — a  group  of  experts  convened  under 
the  GATT  to  resolve  disputes — which 
"recently  rejected  [Commerce's!  views  on  the 
meaning  of  'on  behalf  of" 

We  refect  this  argument.  First,  the  GATT 
panel  itself  acknowledged  and  declared  that 
its  examination  and  decision  were  limited  in 
scope  to  the  case  before  it.  The  panel  also 
acknowledged  that  it  was  not  fiaiced  with  the 
issue  of  whether,  even  in  the  case  before  it. 
Commerce  had  acted  in  conformity  with  U.S. 
domestic  legislation. 

Second,  even  if  we  were  convinced  that 
Commerce's  interpretation  conflicts  with  the 
GATT.  which  we  are  not,  the  GATT  is  not 
controlling.  While  we  acknowledge 
Congress's  interest  in  complying  with  U.S. 
responsibilities  under  the  GATT.  wb  ar9 
bound  not  by  what  we  think  Congress  should 
or  perhaps  wanted  to  do,  but  by  what 
Congress  in  fact  did.  The  GATT  does  not 
trump  domestic  legislation;  if  the  statutory 
provisions  at  issue  here  are  inconsistent  with 
the  GATT,  it  is  matter  for  Congress  and  not 
this  court  to  decide  and  remedy.  See  19 
U.S.C  §  2504(a);  Algoma  Steel  Corp.  v. 
United  States.  865  F.2d  240,  242  *  *  •  (Fed 
Cir,  1989). 

Id.  at  667-68  (emphasis  added). 

Comment  Two 

CEMEX  beUeves  that  the  Department 
improperly  applied  BIA  to  it  in  the 
cunent  review.  Specifically.  CEMEX 
argues  that  the  Department  abused  its 
administrative  discretion  by  refusing  to 
accept  requested  information  on  home 
market  sales  of  Type  I  bulk  cement  once 
it  became  available.  In  making  this 
argument,  CEMEX  recognizes  that  it  did 
not  provide  data  on  its  home  market 
rates  of  Type  I  bulk  cement  within  the 
time  limits  set  by  the  Department.  It  also 
recognizes  that  the  Department's 
regulations  specify  that  factual 
information  submitted  in  the  context  of 
an  administrative  review  must  normally 
be  submitted  within  180  days  of  the 
initiation  of  the  review.  However, 
CEMEX  maintains,  the  Department  has 
the  authority  to  request  a  party  to 
submit  information  at  any  time  during 
a  proceeding  and  has  done  so  on  two 
prior  occasions  within  the  course  of  this 


review  (August  23, 1995,  supplemental 
questionnaire  and  August  23, 1995, 
request  for  cost  of  production/ 
constructed  value  response.)  Pursuant  to 
this  authority,  CEMEX  claims,  the 
Department  should  have  "re-requested" 
and  accepted  a  complete  home  market 
sales  listing  for  Type  I  cement. 

CEMEX  also  argues  that  the 
Department's  application  of  BIA  was 
"premature."  In  particular.  CEMEX 
claims  that  the  missing  home  market 
sales  listing  "was  not  'essential'  to  the 
[Department's!  review  at  the  time  that 
the  [Department!  applied  BIA."  CEMEX 
asserts  that  "the  appHcation  of  BIA  by 
reason  of  the  absence  of  a  home  market 
sales  Usting  of  Type  I  cement  would  be 
justified  under  the  statute  only  if  the 
[Department)  had  determined  •  •  * 
that  home  market  sales  of  merchandise 
identical  to  that  sold  in  the  United 
States  (Type  II  and  Type  V  cement) 
could  not  be  used  in  the  calculation  of 
FMV."  According  to  CEMEX.  the  statute 
permits  the  Department  to  base  foreign 
market  value  on  home  market  sales  of* 
merchandise  similar  to  merchandise 
sold  in  the  United  States  only  if  home 
market  sales  of  identical  merchandise 
do  not  exist,  or  if  the  Department 
determines  that  sales  of  identical 
merchandise  must  be  disregarded 
because  they  are  either  (1)  Insufficient 
in  volume  to  form  a  fair  basis  of 
comparison  with  U.S.  sales;  (2)  sold  at 
prices  below  the  cost  of  production;  (3) 
made  to  a  fictitious  market;  or,  (4)  made 
outside  the  ordinary  course  of  trade.  In 
making  this  argument.  CEMEX 
maintains  that  the  purpose  behind  the 
BIA  provision  is  to  prevent  a 
"hindrance  of  the  proceedings."  In  the 
current  review,  CEMEX  contends  that  it 
has  not  in  any  way  hindered  the 
Department's  investigation  with  respect 
to  the  calculation  of  FMV  and  that  the 
determination  of  whether  home  market 
sales  were  made  within  the  ordinary 
course  of  trade  could  have  been  made 
without  the  requested  information. 

In  the  current  review,  CEMEX 
contends,  the  Department  was  provided 
with  complete  sales  and  cost 
information  on  merchandise  identical  to 
that  sold  in  the  United  States  during  the 
POR — Type  II  and  Type  V  cement. 
Despite  having  this  information,  CEMEX 
argues,  the  Department  failed  either  to 
use  it  to  make  an  FMV  calculation  or  to 
prove  that  this  information  must  be 
disregarded.  Therefore,  CEMEX 
concludes,  the  Department's  application 
of  BIA  was  inappropriate  since  "CEMEX 
should  have  only  been  'at  risk'  for  use 
of  BIA  in  the  event  that  the  Department 
determined  Type  II  cement  could  not  be 
used  as  a  basis  for  FMV  and  that  data 
on  Type  I  cemmt  was  required." 


Petitioners  counter  that  CEMEX's 
refusal  to  report  home  market  sales  of 
Type  I  cement  requires  the  Department 
to  use  BIA.  Quoting  the  statute. 
Petitioners  assert  that  the  Department 
"[s]hall,  whenever  a  party  or  any  other 
person  refuses  or  is  unable  to  produce 
information  requested  in  a  timely 
maimer  and  in  the  form  required,  or 
otherwise  impedes  an  investigation,  use 
the  best  information  otherwise 
available."  19  U.S.C.  1677e(b).  The 
purpose  behind  this  statutory  provision, 
Petitioners  maintain,  is  to  ensure  that 
the  Department,  not  the  respondent, 
controls  the  antidumping  proceeding. 

Additionally,  Petitioners  submit  that 
CEMEX  selectively  withheld  Type  I 
sales  data  for  tactical  reasons.  Indeed, 
Petitioners  allege,  CEMEX's  suggestion 
that  the  Department  request  CEMEX  to 
report  its  Type  I  sales  data  after  it 
refused  to  comply  with  earlier  requests 
was  merely  designed  to  influence  an 
appeal  to  a  NAFTA  binational  panel.  In 
making  this  assertion.  Petitioners 
maintain  that  CEMEX  was  fully  aware  of 
its  obligation  to  report  home  market 
sales  of  Type  I  cement  even  before  the 
review  was  initiated.  Moreover, 
Petitioners  argue  "(elven  if  it  were  truly 
difficult  for  CEMEX  to  provide  Type  I 
information,  it  was  incumbent  upon 
CEMEX  to  demonstrate  that  fact  at  a  far 
earlier  stage  of  this  review,  not  to 
belatedly  offer  to  provide  the 
information  months  after  its  responses 
to  the  Department's  information 
requests  were  due." 

In  the  current  review.  Petitioners 
argue  that  the  Department  was  justified 
in  requesting  sales  information  on  Type 
I  cement.  This  is  because.  Petitioners 
contend,  the  IDepartment  is  in  the  best 
position  to  know  what  information  it 
requires  to  make  its  dumping 
determination.  Therefore,  Petitioners 
state,  "CEMEX's  assertion  that  the 
Department  did  not  need  Typ>e  I  sales 
information  because  its  sales  of  Type  II 
cement  were  within  the  ordinary  course 
of  trade  prejudges  the  outcome  of  an 
issue  that  only  the  Department  can 
decide  and  in  no  way  excuses  CEMEX's 
refusal  to  supply  the  Typ)e  I 
information." 

Moreover.  Petitioners  continue,  the 
Department  is  not  obligated  to 
continuously  solicit  information  from 
CEMEX  after  the  company  repeatedly 
failed  to  coo{>erate  with  information 
requests.  The  Dep>artment,  Petitioners 
assert,  has  the  discretion  to  set  and 
enforce  its  own  deadlines.  Citing 
Mantex,  Inc.  v.  United  States.  841  F. 
Supp.  1290  (Crr  1993),  Petitioners  note 
that  a  respondent's  "consistent  failure  to 
provide  Commerce  with  complete  and 


timely  submissions  provided  Commerce 
with  ample  reason  to  resort  to  BIA." 

Department's  Position 

The  Department  agrees  with 
Petitioners  that  the  application  of  BLA  in 
the  current  review  was  consistent  with 
the  law.  Section  776  of  the  Act  and 
§  353.37  of  the  regulations  provide  that 
where  a  respondent  does  not  furnish 
requested  information  in  a  timely 
manner,  a  determination  will  be  made 
based  on  BIA.  Generally,  the 
Department  will  assign  BIA  based  on 
the  following  two-tier  methodology:  (1) 
When  a  company  refuses  to  cooperate 
with  the  Department  or  otherwise 
significantly  impedes  the  proceedings, 
we  use  as  BIA  the  higher  of  (a)  the 
highest  of  the  rates  found  for  any  firm 
for  the  same  class  or  kind  of 
merchandise  in  the  same  country  of 
origin  in  the  LTFV  investigation  or  prior 
administrative  review  or  (b)  the  highest 
rate  found  in  this  review  for  any  firm  for 
the  same  class  or  kind  of  merchandise 
in  the  same  country  of  origin,  and  (2) 
when  a  company  substantially 
coop)erates  with  our  requests  for 
information,  but  fails  to  provide  the 
information  requested  in  a  timely 
manner  or  in  the  form  required,  we  use 
as  BIA  the  higher  of  (a)  the  highest  rate 
(including  the  "all  others"  rate)  ever 
applicable  to  the  firm  for  the  same  class 
or  kind  of  merchandise  from  either  the 
LTFV  investigation  or  a  prior 
administrative  review,  or  (b)  the  highest 
calculated  rate  in  this  review  for  any 
firm  for  the  class  or  kind  of  merchandise 
from  the  same  country  of  origin. 

In  the  current  review,  we  have  found 
that  CEMEX  has  significantly  impeded 
the  proceeding  by  failing  to  provide  data 
pertaining  to  sales  of  Type  I  cement  in 
the  home  market  in  a  timely  manner.  As 
we  explained  in  our  preliminary  results 
"given  the  Department's  determination 
that  CEMEX's  sales  of  Type  II  and  Type 
V  cement  in  the  home  market  were 
outside  the  ordinary  course  of  trade 
during  the  second  administrative 
review,  we  believe  that  it  is  necessary 
(as  the  case  in  the  second  administrative 
review)  to  address  the  same  issue  in  the 
fourth  administrative  review." 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  Gray 
Portland  Cement  and  Clinker  from 
Mexico  61  FR  24284.  An  ordinary 
course  of  trade  determination  requires 
evaluation  of  each  review  on  an 
individual  basis  taking  into  account  the 
relevant  facts  of  each  case.  Nachi- 
Fujikishi  Corp.  v.  United  States,  798  F. 
Supp.  7716,719  (Crr  1992).  This  means 
that  the  Department  must  review  all 
circumstances  particular  to  the  sales  in 
question.  For  this  reason,  we  requested 


information  on  Ty{>e  I  merchandise  in 
order  to  conduct  the  same  type  of 
analysis  that  we  conducted  in  earlier 
reviews  to  determine  whether  CEMEX's 
home  market  sales  of  Type  II  and  Type 
V  cement  had  been  made  in  the 
ordinary  course  of  trade.  As  detailed 
below,  this  information  was  requested 
nimierous  times.  First,  the  Department 
sent  CEMEX  a  standard  antidiunping 
questionnaire  on  September  30, 1994, 
instructing  CEMEX  to  report  all  U.S. 
and  home  market  sales  of  subject 
merchandise,  including  sales  of  Type  I 
cement  in  Mexico.  On  November  22, 
1994,  CEMEX  responded  to  the 
questionnaire.  However,  as  in  its 
response  in  the  third  review,  CEMEX 
limited  its  reporting  to  Type  n  sales  in 
the  U.S.  and  home  market,  and  failed  to 
report  sales  of  Type  I  cement  in  the 
home  market.  At  this  time,  CEMEX 
claimed  that  its  home  market  sales  of 
Type  II  cement  were  made  in  the 
ordinary  course  of  trade,  and  that  it  was 
unnecessary  to  report  home  market  sales 
of  Type  I  cement. 

Next,  on  August  23, 1995,  the 
Department  issued  a  supplemental 
questionnaire  which  indicated  that 
CEMEX  must  submit,  inter  alia,  home 
market  sales  of  Type  I  cement  in  bulk 
form.  The  questionnaire  warned  CEMEX 
that  a  failure  to  submit  the  requested 
information  could  result  in  the 
application  of  BIA.  The  Department  also 
asked  CEMEX  to  respond  to  the  cost  of 
production/constructed  value  (COP/CV) 
section  of  the  questionnaire  at  this  time. 
The  due  date  for  the  supplemental 
information  and  the  Type  I  sales  data 
and  the  COP/CV  data,  was  September 
14, 1995,  and  September  30, 1995, 
respectively — a  full  year  after  the  review 
was  initiated. 

CEMEX  requested,  in  a  September  5, 
1995  letter,  an  extension  of  two  weeks 
for  its  response  to  the  Department's 
August  23,  1995,  supplemental 
questionnaire  and  an  additional  four- 
week  extension  for  the  submission  of 
Type  I  sales  data.  In  that  letter  CEMEX 
also  requested  a  six-week  extension  for 
the  submission  of  COP/CV  data.  CEMEX 
expressed  that  an  extension  was 
required  due  to  the  "enormous  biuden 
related  to  the  collection  and  preparation 
of  sales  and  cost  data  for  Type  I 
cement."  On  September  6,  1995,  the 
Department  notified  CEMEX  that  its 
request  to  extend  the  deadline  for 
submitting  the  supplemental  response 
(including  the  information  on  Type  I 
cement)  was  denied,  but  that  it  was 
granted  a  three- week  extension 
regarding  the  COP/CV  submission. 

CEMEX  submitted  its  supplemental 
questionnaire  response  on  September 
14, 1995.  In  its  response,  CEMEX  failed 


to  include  the  required  information 
pertaining  to  Type  I  sales.  On  October 
5,  1995,  CEMEX  submitted  its  COP/CV 
questionnaire  and  again  failed  to 
include  information  p>ertaining  to  sales 
of  Type  I  cement.  In  both  cases,  the 
explanation  for  the  lack  of  information 
on  home  market  sales  of  Type  I  cement 
was  the  size  of  the  reporting  burden;  in 
both  cases  CEMEX  claimed  that  the 
Type  I  information  would  be 
forthcoming  as  soon  as  possible. 

Four  months  later,  on  February  8. 
1996,  CEMEX  advised  the  Dei)artment 
that  it  was  prepared  to  provide  a  listing 
of  its  home  market  sales  of  Type  I 
cement  in  bulk  form.  In  a  letter  dated 
February  15, 1996,  the  Department 
informed  CEMEX  that  the 
administrative  record  was  closed  and 
that  no  new  information  would  be 
accepted. 

As  the  case  history  detailed  above 
demonstrates,  CEMEX  has  consistently 
failed  to  cooperate  with  the  Department 
despite  repeated  requests  for  Tyjje  I 
sales  information.  This  lack  of 
cooperation  significantly  impeded  the 
Department's  review.  Given  the 
Department's  determination  that 
CEMEX's  home  market  sales  of  Type  II 
and  Typ>e  V  cement  were  outside  the 
ordinary  course  of  trade  in  the  second 
administrative  review,  we  believe  that  it 
is  necessary  (as  in  the  third 
administrative  review)  to  review  the 
ordinary  course  of  trade  issue  in  this 
fourth  administrative  review.  Gray 
Portland  Cement  and  Clinker  from 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  58  FR 
47283  (1993).  In  the  second  review, 
CEMEX  also  sold  Types  n  and  V  cement 
in  the  United  States,  and  Types  I,  II,  and 
V  in  Mexico.  Unlike  the  current  review, 
however,  CEMEX  cooperated  with  the 
Department's  requests  for  information  in 
the  second  review,  and  supplied 
information  for  all  home  market  sales, 
including  Type  I  cement.  Having  access 
to  this  data,  the  Department  agreed  with 
Petitioner's  allegation  that  C^ifEX's 
Type  II  and  V  sales  were  outside  the 
ordinary  course  of  trade.  Ibid.,  at  47255. 
In  a  ruling  issued  on  April  2A,  1995,  the 
crr  sustained  the  Department's 
determination.  CEMEX,  S.A.  v.  United 
States,  Slip  Op.  95-72  at  14  (CIT  April 
24,  1995). 

In  the  second  review,  the 
Department's  determination  that 
CEMEX's  Type  n  and  V  sales  were 
outside  the  ordinary  course  of  trade 
hinged  on  a  comparison  between  home 
market  sales  of  Typ>e  I  cement  and  Typ>e 
n  and  V  cement.  Specifically,  the 
Department  analyzed  five  factors:  the 
volume  of  home  market  sales,  sales 
patterns,  shipping  arrangements, 
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profitability,  and  corporate  image.  Given 
the  Department's  analysis  in  the  second 
review,  and  the  CTT's  subsequent  ruling, 
the  Department  acted  reasonably  in 
requesting  similar  information  (i.e.,  a 
complete  home  market  sales  Usting  of 
Type  I  cement)  in  the  fourth  review. 
Had  CEMEX  cooperated  with  the 
Department's  request  in  a  timely 
fashion,  the  Department  could  have 
fully  analyzed  the  factors  focused  upon 
in  the  second  review,  and  possibly  other 
factors  as  well.  Transaction-specific  data 
on  home  market  sales  of  Type  I  cement 
would  have  enabled  the  Department  to 
fully  examine  the  sizes  of  the 
transactions,  the  number  of  customers, 
customer  identities,  category  of 
customers,  terms  of  sale,  the  freight 
expenses  incurred,  and  the  distances 
shipped.  A  detailed  sales  listing  would 
also  have  helped  the  Department  to 
confirm  the  accuracy  of  the  aggregate 
sales  volume  information  provided  by 
CEMEX.  Therefore,  we  do  not  agree 
with  CEMEX's  assertion  that  it  was  not 
required  to  provide  Type  I  cement  sales 
data  because  the  Department  has 
allegedly  not  demonstrated  the 
relevance  of  this  information  to  its 
ordinary  course  of  trade  determination. 

In  addition,  we  note  that,  as  the 
Department  stated  in  the  final  results  of 
the  third  review,  it  is  not  incumbent 
upon  the  E)epartment  to  demonstrate  to 
CEMEX's  satisfaction  the  relevance  of 
any  given  information  sought.  In  the 
conduct  of  an  administrative  review,  the 
Department  is  routinely  confronted  with 
voluminous  data  and  various  possible 
interpretations  of  these  data.  It  would  be 
impossible  to  state  with  complete 
confidence,  at  the  outset  of  a 
proceeding,  precisely  what  information 
will  eventually  be  deemed  relevant  in 
arriving  at  the  final  results  of  a  review. 
This  presumes  a  level  of  prescience 
neither  the  Department,  nor  respondents 
themselves,  can  legitimately  claim. 
Therefore,  the  Department  must  frame 
its  request  for  information  after 
considering  all  the  facts  at  its  disposal 
at  the  time  the  information  requests  are 
made.  At  times,  subsequent  requests  for 
information  may  be  issued  as  the 
Department  interprets  the  data  that  it 
has  received.  Generally,  however,  the 
statutory  and  regulatory  deadlines  of 
antidumping  proceedings  often  do  not 
allow  the  Department  to  use  such  a 
staggered  approach.  This  is  especially 
true  where  the  subsequently  requested 
data  would  be  voluminous  or  itself 
capable  of  various  reasonable 
interpretations  which  might  require 
further  clarifications.  Moreover,  even  if 
the  Dep>artment  had  been  able,  using  the 
information  supplied  by  CEMEX  in  this 


review,  to  determine  whether  the  Types 
n  and  V  cement  sales  were  outside  the 
ordinary  course  of  trade,  we  would  still 
require  Type  I  data  to  conduct  our 
antidumping  duty  analysis. 

For  all  of  the  foregoing  reasons, 
CEMEX's  failure  to  provide  timely 
information  regarding  its  Type  I  home 
market  sales  prevents  the  Department 
from  determining  whether  CEMEX's 
home  market  sales  of  Type  n  cement 
were  made  in  the  ordinary  course  of 
trade.  As  a  result  of  this  failure  to 
coo{>erate,  the  Department  finds  it 
necessary  to  apply  first-tier  BIA  of 
109.43,  the  margin  for  the  second 
administrative  review,  as  affirmed  by 
the  OT  on  October  24, 1996. 

In  addition,  the  Department  does  not 
agree  with  CEMEX's  assertion  that  the 
Department  abused  its  discretion  when 
it  refused  to  reopen  the  record  and  issue 
yet  another  request  for  the  Type  I  sales 
information.  Throughout  the  course  of 
the  review  CEMEX  was  on  notice  that 
this  information  was  important  to  the 
Department's  analysis  and  that  a  failiu« 
to  cooperate  might  result  in  the 
application  of  adverse  BIA.  Despite 
repeated  requests  from  the  Department 
and  the  extension  of  numerous 
deadlines,  CEMEX  failed  to  provide  the 
Department  with  the  requested 
information.  Its  belated  offer  in 
February  of  1996,  to  provide  the 
requested  data  came  one  full  year  after 
the  original  deadline  for  submission  of 
factual  information  and  four  months 
after  the  record  has  closed. 

The  Department's  practice  not  to 
accept  new  data  after  a  particular 
deadline  ensures  timely  reporting  of 
data  to  be  considered  in  the 
administrative  process.  All  parties  to 
antidumping  proceedings  must  be  given 
the  opportunity  to  comment  on  all 
submitted  information.  Without 
adhering  to  deadlines  on  the  submission 
of  new  information,  the  Department  is 
unable  to  ensure  that  parties  have  been 
allotted  time  to  review  submissions  and 
is  unable  to  perform  comprehensive 
analysis  on  a  timely  basis.  As  we  noted 
above,  had  CEMEX  cooperated  with  the 
Department's  request  in  a  timely 
fashion,  the  Department  could  have 
fully  analyzed  the  factors  focused  upon 
in  the  second  review,  and  possibly  other 
factors  as  well.  Furthermore,  to  allow 
CEMEX  to  submit  new  information  at 
such  a  late  date  would  undermine 
Department  procedures  and  would 
hinder  the  administration  of  future 
administrative  reviews. 

Comment  Three 

CEMEX  contends  that  the  Department 
erroneously  determined  that  the  absence 
of  a  home  market  sales  listing  for  Type 


I  cement  prevented  the  Department  from 
determining  whether  CEKffiX's  home 
market  sales  of  Type  II  cement  were 
made  within  the  ordinary  course  of 
trade.  Rather,  CEMEX  argues  that  it 
provided  sufficient  infocmation  to  make 
an  ordinary  course  of  trade 
determination  with  respect  to  CEMEX's 
home  market  sales  of  Type  II  and  Type 
V  cement.  Specifically,  CEMEX  notes 
that  the  type  of  information  relied  upon 
by  the  Department  to  determine  whether 
CEMEX's  home  market  sales  of  identical 
merchandise  were  outside  the  ordinary 
course  of  trade  in  the  second 
administrative  review  period  was  on  the 
record  during  the  present  review. 

Pursuant  to  the  Department's  August 
23,  1995  request,  CEMEX  argues  that  it 
submitted  information  addressing  all 
five  factors  specified  by  the  Department, 
as  well  as  additional  information 
demonstrating  that  there  was  a  bona  fide 
home  market  demand  for  Type  II  and 
Type  V  cement  in  Mexico  and  that  sales 
of  Type  II  and  Type  V  cement  were  not 
extraordinary  sales  of  obsolete  or 
sample  merchandise,  but  rather,  sales 
meeting  the  specified  needs  of  its  home 
market  customers.  In  particular,  CEMEX 
claims  its  submissions  to  the 
administrative  record  provide 
information  as  to  whether:  (1)  CEMEX 
incurred  greater  expenses  in  shipping 
Type  II  and  Type  V  cement  as  compared 
to  Type  I  cement;  (2)  CEMEX  shipped 
Type  n  and  Type  V  cement  over  greater 
distances  as  compared  to  Type  I  cement; 
(3)  CEMEX  sold  Type  II  and  Type  V 
cement  to  a  niche  market;  (4)  the 
relative  volume  of  Type  II  and  Type  V 
cement  was  small  as  compared  to  Type 
I  cement;  and  (5)  the  profit  on  sales  of 
Type  I  cement  was  abnormal  relative  to 
the  profit  it  earned  on  sales  of  Type  11 
and  V  cement.  No  additional 
information  relevant  to  the  ordinary 
course  of  trade  issue,  CEMEX  asserts, 
would  be  obtained  by  submission  of  a 
sales  listing  of  Type  I  cement.  Therefore, 
CEMEX  argues,  the  Department  should 
have  reached  a  definitive  decision 
regarding  the  ordinary  course  of  trade 
issue. 

Petitioners  also  object  to  the 
Department's  conclusion  that  CEMEX's 
refusal  to  report  home  market  sales  of 
Type  I  cement  "prevents  the 
Department  from  determining  whether 
CEMEX's  sales  of  Type  II  cement  in  the 
home  market  were  made'tn  the  ordinary 
course  of  trade."  Rather,  Petitioners 
maintain,  the  Department  should 
affirmatively  determine  that  Type  11 
sales  were  outside  the  ordinary  course 
of  trade.  Specifically,  Petitioners  argue 
that  the  evidence  of  record  for  this 
review,  and  the  adverse  inference 
resulting  from  CEMEX's  lack  of 


compliance  with  the  Department's 
repeated  requests  for  Type  I  sales  data 
relevant  to  the  ordinary  course  of  trade 
issue,  compel  such  a  determination. 

To  support  their  claim.  Petitioners 
note  that  CEMEX's  September  26, 1996 
submission  demonstrates  that  the  five 
factors  the  Department  rehed  upon  in 
the  second  administrative  review  to 
determine  that  sales  of  Type  II  cement 
were  outside  the  ordinary  course  of 
trade  continue  to  be  present  in  the 
current  review.  According  to 
Petitioners,  CEMEX  concedes  that  (1) 
CEMEX  "ships  Type  II  cement  over 
greater  distances  than  Type  I  cement" 
and  that  differences  in  shipping 
distances  are  the  resuh  of  the  locations 
of  the  plants  which  produce  each  type 
of  cement;  (2)  the  differences  in  profit 
between  Type  I  and  Type  II  cement 
result  from  "the  higher  costs  involved  to 
transport  cement  to  customers';  (3)  there 
was  a  promotional  quality  to  CEMEX's 
sale  of  Type  U  cement;  (4)  Type  II 
cement  represented  a  "specialty 
market';  and  (5)  CEMEX  only  began  to 
sell  Type  II  cement  in  Mexico  when  it 
began  production  for  export  in  the  mid- 
1980s  despite  the  fact  that  there  had 
been  small  domestic  demand  for  the 
product. 

Petitioners  also  argue  that  the 
determination  that  sales  of  Type  II 
cement  were  outside  the  ordinary 
course  of  trade  is  justified  by  the 
adverse  inference  created  by  CEMEX's 
refusal  to  report  Type  I  sales. 
Petitioner's  note  that  the  Department 
made  it  clear  to  CEMEX  that  it  wanted 
Type  I  sales  data  to  use  as  a  benchmark 
for  determining  whether  Type  II  sales 
were  outside  the  ordinary  course  of 
trade.  Based  on  CEMEX's  failure  to 
report  this  data.  Petitioners  argue,  the 
Department  should  have  inferred  that 
the  Type  I  information  would  have  been 
adverse  to  CEMEX's  claim  that  Type  II 
sales  were  in  the  ordinary  course  of 
trade. 

Department's  Position 

The  IDepartment  is  not  able  to 
conclude  whether  sales  of  Type  II  and 
Type  V  cement  were  made  within  the 
ordinary  course  of  trade  because 
CEMEX  failed  to  supply  the  requested 
information  on  home  market  Type  I 
sales.  As  the  Department  stressed  in  the 
third  review,  "lajbsent  some  benchmark 
(i.e.,  home  market  sales  of  similar 
merchandise,  such  as  Type  I  cement) 
against  which  to  measure  the  Type  II 
and  Tyi>e  V  sales  in  question,  the 
Department  is  unable  to  determine 
whether  sales  of  Type  n  and  Type  V 
cement  during  this  review  period  were 
made  within  the  ordinary  course  of 
trade."  Had  CEMEX  cooperated  with  the 


Department's  request  in  a  timely 
fashion,  the  Department  could  have 
fully  analyzed  the  factors  focused  upon 
in  the  second  review,  and  possibly  other 
factors  as  well.  Therefore,  as  CElvEX's 
actions  prevented  the  Department  from 
making  an  important  determination  in 
this  review,  our  resort  to  BIA  is 
justified. 

Comment  Four 

Petitioners  argue  that  the 
Department's  preliminary  results 
unjustifiably  rely  on  the  "first-tier"  BIA 
rate  applied  to  uncooperative 
respondents  under  the  Department's 
standard  two-tier  methodology. 
Specifically,  Petitioners  insist  that  the 
presumption  that  the  first-tier  BIA  rate 
[i.e.,  61.85  percent)  is  adverse  to  CEMEX 
(and  thus  serves  the  comphance- 
inducing  purptoses  of  BIA)  has  been 
completely  rebutted.  To  support  this 
claim.  Petitioners  contend  that  the 
Department's  practice  in  similar  cases, 
as  well  as  the  evidence  of  record, 
mandate  the  use  of  a  higher  BIA  rate 
that  is  truly  adverse  to  CEMEX. 

Accordingly,  Petitioners  demand  that 
the  Department  select  a  BIA  rate  which 
will  (1)  encourage  future  cooperation 
with  the  Department's  information 
requests,  and  (2)  enable  the  Department 
to  accurately  determine  dumping 
margins.  To  ensure  these  goals. 
Petitioners  note  that  the  Department 
applies  a  rule  of  reasonable  inference 
where  the  Department  infers  that  the 
respondent  would  have  complied  with 
information  requests  if  it  had  been 
advantageous  for  the  respondent  to  do 
so.  Thus,  Petitioners  conclude,  the 
Department  uses  as  BIA  a  dumping 
margin  that  is  imfavorable  to  the 
noncompliant  respondent  which 
ensures  that  the  respondent  does  "not 
find  itself  in  a  better  position  as  a  result 
of  its  noncompliance  than  it  would  have 
had  it  provided  •  *  *  complete, 
accurate  and  timely  data."  Petitioners' 
Case  Brief  at  47  citing  Silicon  Metal 
From  Argentina,  58  FR  At  65,338. 

Generally,  Petitioners  acknowledge, 
the  Department  relies  on  its  standard 
two-tier  methodology  in  choosing  BIA 
and  applies  the  highest  prior  margin  to 
a  noncompliant  respondent.  However, 
Petitioners  explain,  both  the  Department 
and  the  courts  have  emphasized  that 
this  standard  methodology  "merely 
establishes  a  presumption  that  the 
highest  prior  margins  are  the  best 
information  available"  which  can  be 
rebutted  by  evidence  demonstrating  that 
the  margin  would  be  higher  had  the 
respondent  complied  with  the 
Department's  information  requests. 
Petitioners"  Case  Brief  at  48  citing 
Allied-Signal  Aerospace  Co.  v.  United 


States.  996  F.2d  1185,1191  (Fed.  Cir. 
1993). 

Pointing  to  evidence  on  the  record, 
Petitioners  insist  that  they  have 
"unequivocally"  demonstrated  that  the 
61.85  percent  first-tier  BIA  rate  is  not 
adverse  to  CEMEX  and,  therefore,  the 
presumption  that  the  highest  prior 
margin  is  the  best  information  available 
has  been  rebutted.  To  support  this 
claim.  Petitioners  refer  to  the  third 
administrative  review  where  the 
Department  relied  on  a  first-tier  BIA  rate 
of  61.85  percent,  the  same  rate  used  in 
the  preliminary  results  for  this  review. 
In  the  third  review.  Petitioners  note,  the 
Department  stated  that  "(we  do  not 
believe  that  the  revised  margin  of  61.85 
percent  is  insufficient  to  induce 
cooperation  in  a  future  proceeding." 
However,  Petitioners  insist,  this  is 
exactly  what  happened;  CEIMEX 
continued  to  defy  the  Department's 
requests  for  home  market  sales  data  for 
Type  I  cement. 

Based  on  pricing  information 
supplied  in  a  September  14, 1994 
CD»JlEX  offering  circular  for  the  sale  of 
certain  securities  in  the  United  States, 
Petitioners  calculated  a  dumping  margin 
of  83.35  percent.  Petitioners  argue  that 
this  information  is  at  least  as  reliable,  if 
not  more  so,  than  any  pricing  data 
reported  by  CEMEX  in  the  course  of  the 
administrative  review,  since  both 
CEMEX  and  its  underwriters  and 
outside  counsel  were  under  a  legal 
obligation  to  accurately  report  pricing 
data  in  the  offering  circular. 

Additionally,  Petitioners  point  to 
administrative  and  case  law  where  they 
claim  the  Department,  in  factually 
similar  cases,  has  found  that  the 
presumption  in  favor  of  the  two-tier 
methodology  has  been  rebutted  and  has 
applied  a  BIA  rate  higher  than  the  first- 
tier  rate.  See  Certain  Malleable  Cast  Iron 
Pipe  Fittings  From  Brazil,  60  FR  41.876 
(1995);  Cold-Rolled  Stainless  Steel 
Sheet  From  Germany,  59  FR  15,888 
(1994),  affd,  Krupp  Stahl  A.G.  v.  United 
States,  822  F.  Supp.  789  (CIT  1993); 
Silicon  Metal  From  Argentina,  FR 
65,336  (1993).  In  particular,  Petitioners 
cite  Steel  Wire  Rope  From  the  Republic 
of  Korea,  60  FR  63,499  (1995),  where, 
according  to  Petitioners,  the  Department 
recognized  that  in  reviews  involving  a 
limited  number  of  participants  and, 
therefore,  a  small  number  of  rates 
available  for  BIA,  the  standard  first-tier 
methodology  may  not  induce 
respondents  to  cooperate.  Petitioners 
maintain  that  the  concern  in  such  cases 
with  respect  to  the  two-tiered 
methodology  is  that  the  lack  of  past 
rates,  as  well  as  the  small  number  of 
participants  in  the  current  review,  could 
allow  a  respondent  to  manipulate  the 
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proceeding  by  choosing  not  to  comply 
with  the  Department's  requests  for 
information.  In  such  cases  the 
cooperation-inducing  function  of  the 
BIA  provision  of  the  Act  may  not  be 
achieved  by  use  of  the  two-tiered  BLA 
methodology,  in  which  case  the 
Department  will  resort  to  alternative 
sources  in  determining  the  BIA  rate  for 
uncooperatl  ve  respondents. 
Specifically,  Petitioners  argue  that  no 
respondent  other  than  CEMEX  has 
participated  in  the  first  three 
administrative  reviews  on  gray  portland 
cement  and,  therefore,  the  highest 
previous  margin  was  CEMEX's  own 
margin.  This  enabled  CEMEX, 
Petitioners  argue,  to  compare  the  first- 
tier  rate  to  the  rate  it  would  have 
received  on  a  price-to-price  comparison 
and,  as  a  result,  manipulate  the  outcome 
by  choosing  not  to  cooperate. 

Petitioners  offer  two  alternatives  to 
the  Department's  preliminary  results. 
First,  Petitioners  urge  the  Department  to 
use  as  total  BIA  the  highest  margin  from 
the  petition — 111  percent.  The  resulting 
higher  margin,  argue  Petitioners,  would 
have  the  added  effect  of  inducing 
CEMEX  to  comply  fully  in  future 
administrative  reviews. 

Alternatively,  Petitioners  argue  that 
the  Department  should  conduct  a  price- 
to-price  comparison  using  public  home 
market  pricing  data  and  CEMEX's 
reported  U.S.  prices.  As  noted  above 
Petitioners  calculated  a  rate  of  83.35 
percent  using  this  approach.  Petitioners 
claim  that  this  approach  is  consistent 
with  other  cases  in  which  the 
Department  used  a  respondent's 
publicly  available  information  when  use 
of  the  standard  two-tier  methodology 
would  reward  the  respondent  for  its 
refusal  to  cooperate. 

CEMEX,  in  tiun,  argues  that  the 
Department's  analysis  of  its  standard 
two-tier  BIA  methodology  and  the 
application  of  this  methodology,  as  set 
forth  in  the  preliminary  results,  was  in 
accordance  with  law.  CEMEX  argues 
that  under  the  Department's  standard 
two-tier  BIA  policy  for  respondents  that 
have  been  determined  to  be 
uncooperative  or  who  have  impeded  the 
investigation,  the  E)epartment  will  apply 
first-tier  BIA,  namely,  the  higher  of:  (1) 
The  highest  rate  found  for  any  firm  in 
the  original  investigation  or  in  any 
subsequent  administrative  review  of 
that  case;  or  (2)  the  highest  rate  foimd 
for  any  firm  in  the  original  investigation 
or  in  any  subsequent  administrative 
review  of  that  case.  This  methodology. 
CEMEX  points  out  was  reviewed  by  the 
Federal  Circuit  in  Allied  Signal 
Aerospace  Co.  v.  United  States,  996 
F.2d  1185  (Fed.  Cir.  1993)  and  found  to 
be  fully  in  accordance  with  the  law. 


In  the  current  review,  CEMEX 
continues,  the  Department  used  as  first- 
tier  BIA  the  highest  margin  found  for 
any  company  in  the  original 
investigation  or  subsequent 
administrative  review  that  was  in  effect 
as  of  the  date  of  the  Department's 
preliminary  results  in  the  fourth  review, 
the  61.85  percent  margin  assigned  to 
CEMEX  in  the  final  remand  results  of 
the  original  investigation  which  was 
issued  by  the  DOC  on  May  12,  1994  and 
affirmed  by  the  CIT  on  September  26, 
1994  in  Ad  Hoc  Committee  of  AZ-NM- 
TX-FL  Producers  of  Gray  Portland 
Cement  v.  United  States,  Slip  Op.  94- 
152  (September  26,  1994).  Since  the 
above-referenced  rate  was  sufficiently 
adverse  to  CEMEX  and  determined 
using  methodology  confirmed  by  the 
Federal  Circuit,  CEMEX  concludes  that 
in  the  event  that  the  Department  decides 
to  continue  using  BIA  for  the  final 
results,  the  Department's  BIA 
methodology  was  appropriate  and 
should  be  incorporated  into  the  final 
results. 

In  addition,  CEMEX  asserts  that  the 
piupose  of  BIA  is  not  to  obtain  the 
highest  possible  margin,  but  rather,  to 
use  an  adverse  margin  to  encourage 
future  cooperation.  In  the  current  case, 
CEMEX  argues,  the  Department's 
application  of  first-tier  BIA  in  the  third 
administrative  review  successfully 
induced  CEMEX  to  cooperate  with  the 
Department's  information  requests  in 
the  present  and  subsequent 
administrative  reviews.  In  this  regard, 
CEMEX  references  its  February  8, 1996 
offer  to  submit  a  sales  listing  covering 
Type  I  cement  in  the  present  review  and 
its  complete  "cooperation." 

Department's  Position 

We  disagree  with  Petitioners.  As  in 
the  third  review,  the  Department  sees  no 
grounds  for  departing  &om  our  well- 
established  first-tier  BIA  methodology  of 
selecting  the  highest  margin  found  for 
any  firm  either  in  the  LTFV 
investigation  or  in  a  subsequent  review. 
Currently,  the  highest  rate  found  in  any 
prior  review  or  the  investigation  is  the 
109.43  percent  assigned  to  CEMEX  in 
the  second  court  ordered  remand  of  the 
second  administrative  review.  Because 
this  is  a  higher  rate  than  the  83.35 
percent  rate  proposed  by  Petitioners, 
and  comparable  to  the  111.11  percent 
rate  also  proposed  by  petitioners,  we  do 
not  need  to  address  Petitioners' 
argument  that  the  rate  used  in  the 
preliminary  result  is  insufficient  to 
induce  cooperation. 

We  also  reject  CEMEX's  argument  that 
the  rate  assigned  to  it  in  the  preliminary 
results  of  this  review  "successfully 
induced"  it  to  cooperate  with  the 


Department's  information  requests.  The 
central  purpose  of  the  BIA  rule,  as 
CEMEX  concedes,  is  to  induce 
respondents,  in  the  absence  of  any 
subpoena  power  vested  in  the 
Department,  to  provide  the  necessary 
factual  information  so  that  the 
investigating  authority  can  achieve  the 
fundamental  purpose  of  the  Act — 
namely,  "determining  current  margins 
as  accurately  as  possible."  Rhone 
Poulenc,  Inc.  v.  United  States,  899  F.2d 
1185,  1191  (Fed.  Cir.  1990).  In  the 
present  case,  however,  CEMEX  did  not 
provide  the  necessary  factual 
information.  It  significantly  impeded 
the  progress  of  the  review  and  only 
offered  to  provide  requested  information 
one  full  year  after  the  original  deadline 
for  submission  of  factual  information 
and  four  months  after  the  record  had 
closed. 

Petitioners  argue  that  CEMEX's 
belated  offer  of  cooperation  only  came 
after  the  Department  issued  its  February 
1,  1996  remand  results  in  connection 
with  the  second  administrative  review. 
See  CEMEX.  S.A.  v.  United  States.  Slip 
Op.  96-132  (CIT  Aug.  13,  1996).  These 
results.  Petitioners  assert,  put  CEMEX 
"at  risk"  of  a  higher  BIA  rate — 82.86, 
(the  rate  from  the  first  court  reiuaiid  of 
the  second  administrative  review.)  as 
opposed  to  61.85  percent.  They  may  be 
right;  however,  the  important  point  is 
that  CEMEX  did  not  cooperate  with  the 
Department's  administrative  review. 
Therefore,  under  these  circumstances, 
we  are  justified  in  relying  upon  BIA  and 
in  relying  upon  our  two-tier  BIA 
methodology. 

Comment  Five 

Petitioners  argue  that  if  BIA  is  based 
on  the  first-tier  rate,  the  Department 
must  use  the  rate  calculated  on  remand 
in  the  second  administrative  review. 
This  is  because.  Petitioners  contend, 
this  margin  is  based  on  a  price-to-price 
comparison  of  Type  II  cement  sales  in 
the  United  States  to  Type  I  cement  sales 
in  Mexico,  the  same  comparison 
CEMEX  has  thwarted  in  the  current 
review  by  refusing  to  supply  requested 
information.  In  making  this  claim, 
Petitioners  insist  that  nothing  in  the 
statute  bars  the  Department  from  using 
the  margin  from  the  second  review 
remand  proceeding  as  BIA  simply 
because  that  margin  has  not  been  finally 
approved  by  the  courts  or  published  by 
the  Department  in  the  Federal  Register. 

CEMEX  counters  that  the  use  of  the 
82.86  percent  margin,  (the  first  court 
ordered  remand  results  of  the  second 
administrative  review.)  would  be 
contrary  to  law.  According  to  CEMEX, 
the  remand  results  in  the  second  review 
have  no  legal  effect  until  they  are 


affirmed  by  the  CIT.  Therefore,  CEMEX 
argues,  a  margin  established  by  the 
E)epartment  in  remand  results  may  not 
serve  as  the  basis  for  first  or  second-tier 
BIA  unless  they  are  affirmed.  CEMEX 
asserts  that  the  Department's  use  of  the 
61.85  percent  rate  continues  to  be  the 
appropriate  margin  upon  which  to  base 
first-tier  BIA. 

Department's  Position 

We  agree  with  Petitioners  and 
CEMEX.  As  noted  in  our  response  to 
comment  four,  the  Department  is 
applying  a  first-tier  BIA  rate  of  109.43 
percent,  (the  results  from  the  second 
court  ordered  remand).  This  rate  has 
been  approved  by  the  CIT.  See  CEMEX. 
S.A.  V.  United  States,  Slip  Op.  96-179 
(CIT  Oct.  24, 1996),  appeal  pending. 
Appeal  No.  97-1151  (Fed.  Cir.) 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  weighted-average 
dumping  margin  for  CEMEX,  S.A.  for 
the  period  August  1,  1993,  through  July 
31, 1994,  to  be  109.43  percent  and  the 
all  other  rate  to  be  61.35.  The 
Department  will  instruct  the  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 
Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
review,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  company  will  be 
the  rate  listed  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  61.35  percent  (LFTV 
remand  results).  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 


could  result  in  the  Secretary's 
presumption  that  reimbursement  of  the 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APT  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APT  is  a 
sanctiona^le  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  April  2, 1997. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-9258  Filed  4-9-97:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-834-802,  A-835-402,  A-844-B02] 

Agreement  Suspending  the 
Antidumping  Investigation  on  Uranium 
from  Kazakstan,  Kyrgyzstan  and 
Uzbekistan 

agency:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  price  determination  on 
Uranium  from  Kazakstan.  Kyrgyzstan 
and  Uzbekistan. 

SUMMARY:  Pursuant  to  Section  IV.C.l.  of 
the  antidumping  suspension  agreement 
on  uranium  from  Kazakstan. 
Kyrgyzstan.  and  Uzbekistan,  the 
Department  of  Commerce  (the 
Department)  calculated  a  price  for 
uranium  of  $15.34/lb.  On  the  basis  of 
this  price,  the  export  quota  for  uranium 
pursuant  to  Section  IV.A.  of  the 
Kazakstani  agreement,  as  amended  on 
March  27, 1995,  is  700,000  lbs.  for  the 
period  April  1, 1997,  through  September 
30, 1997.  The  export  quota  for  uranium 
pursuant  to  Section  IV.A.  of  the  Uzbek 
agreement,  as  amended  on  October  13, 
1995,  remains  940,000  lbs.  for  the 
period  October  13, 1996,  through 
October  12, 1997.  Exports  pursuant  to 
other  provisions  of  these  agreements  are 
not  affected  by  this  price. 
EFFECTIVE  DATE:  April  1, 1997. 


FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Braier  or  Cindy  Sonmez, 
Office  of  Agreements  Compliance, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  &  Constitution 
Ave..  NW.  Washington,  DC  20230; 
telephone:  (202)  482-3818  or  (202)  482- 
0961.  respectively. 

PRICE  CALCULATION: 

Background 

Section  IV.C.l.  of  the  antidumping 
suspension  agreements  on  uranium 
from  Kazakstan,  Kyrgyzstan,  and 
Uzbekistan  specifies  that  the 
Department  will  issue  its  observed 
market  price  on  April  1, 1997,  and  use 
it  to  determine  the  quota  applicable  to 
exports  from  Kazakstan  and  Kyrgyzstan 
during  the  period  April  1, 1997,  to 
September  30. 1997  and  from 
Uzbekistan  during  the  period  of  October 
13. 1996  to  October  12. 1997.  Consistent 
with  the  February  22, 1993.  letter  of 
interpretation,  the  Department  provided 
interested  parties  with  the  preliminary 
price  determination  on  March  12, 1997. 

Calculation  Summary 

Section  IV.C.l.  of  these  agreements 
specifies  how  the  components  of  the 
market  price  are  reached.  In  order  to 
determine  the  spot  market  price,  the 
Department  utilized  the  monthly 
average  of  the  Uranium  Price 
Information  System  Spot  Price  Indicator 
(UPIS  SPI)  and  the  weekly  average  of 
the  Uranium  Exchange  Spot  Price  (Ux 
Spot).  In  order  to  determine  the  long- 
term  market  price,  the  Department 
utilized  the  weighted-average  long-term 
price  as  determined  by  the  Department 
on  the  basis  of  information  provided  by 
market  participants  and  a  simple 
average  of  the  UPIS  U.S.  Base  Price  for 
the  months  in  which  there  were  new 
contracts  reported.  The  Department's 
letters  to  market  participants  provided  a 
contract  summary  sheet  and  directions 
requesting  the  submitter  to  report  his/ 
her  best  estimate  of  the  future  price  of 
merchandise  to  be  delivered  in 
accordance  with  the  contract  delivery 
schedules  (in  U.S.  dollars  per  pound 
U3O8  equivalent).  Using  the  information 
reported  in  the  proprietary  summary 
sheets,  the  Department  calculated  the 
present  value  of  the  prices  reported  for 
any  future  deliveries  assuming  an 
annual  inflation  rate  of  2.34  percent, 
which  was  derived  from  a  rolling 
average  of  the  annual  GDP  Implicit  Price 
Deflator  index  from  the  past  four  years. 
The  Department  used  the  base 
quantities  reported  on  the  summary 
sheet  for  the  purpose  of  weight- 
averaging  the  prices  of  the  long-term 
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contracts  submitted  by  market 
participants.  The  Department  then 
calculated  a  simple  average  of  the  UPIS 
U.S.  Base  Price  and  the  long-term  price 
as  determined  by  the  Department. 

Weighting 

The  Department  used  the  average  spot 
and  long-term  volumes  of  U.S.  utility 
and  domestic  supplier  purchases,  as 
reported  by  the  Energy  Information 
Administration  (EIA),  to  weight  the  spot 
and  long-term  components  of  the 
observed  price.  We  have  continued  to 
use  data  which  reflects  the  period  from 
1992-1995,  as  no  more  recent  data  is 
available.  During  this  period,  the  spot 
market  accounted  for  73.74  percent  of 
total  purchases,  and  the  long-term 
market  for  26.26  percent.  As  in  previous 
determinations,  the  Department  used 
the  Energy  Information  Administration's 
(EIA)  Uranium  Industry  Annual  to 
determine  the  available  average  spot- 
and  long-term  volumes  of  U.S.  utility 
purchases.  We  have  continued  to  use 
data  which  reflects  the  period  1992 
through  1995.  The  EIA  has  withheld 
certain  contracting  data  from  the  public 
versions  of  the  Uranium  Industry 
Annual  1993,  Uranium  Industry  Annual 
1994,  and  the  Uranium  Industry  Annual 
1995  (the  most  recent  edition)  because 
this  data  was  business  proprietary.  The 
EIA,  however,  provided  this  data  to  the 
Department  and  the  Department  has 
used  it  to  update  its  weighting 
calculation.  Accordingly,  it  may  only  be 
released  under  Administrative 
Protective  Order. 

Calculation  Announcement 

The  Department  determined,  using 
the  methodology  and  information 
described  above,  that  the  observed 
market  price  is  $15.34.  This  reflects  an 
average  spot  market  price  of  $14.97, 
weighted  at  73.74  percent,  and  an 
average  long-term  contract  price  of 
$16.38,  weighted  at  26.26  percent.  The 
decrease  in  the  observed  market  price 
from  our  preliminary  determination 
reflects  the  correction  of  clerical  errors, 
as  discussed  below,  and  our  inclusion 
in  the  calculation  of  one  other  contract 
that  was  received  after  our  preliminary 
price  calculation.  Since  this  price  is 
between  $15.00/lb  and  $15.99/lb 
expressed  in  Appendix  A  of  the 
suspension  agreement  with  Kazakstan. 
as  amended,  Kazakstan  receives  a  quota 
of  700,000  lbs  for  the  period  April  1. 
1997,  to  September  30,  1997.  The 
suspension  agreement  with  Uzbekistan, 
as  amended,  specifies  that  Uzbekistan 
shall  have  access  to  its  Appendix  A 
quota  of  940,000  lbs  for  the  period  of 
October  13. 1996  to  October  12, 1997, 


provided  that  the  calculated  price  is  at 
or  above  $12.00  per  pound. 

Comments 

Consistent  with  the  February  22, 
1993,  letter  of  interpretation,  the 
Department  provided  interested  parties 
the  preliminary  price  determination  for 
this  period  on  March  12,  1997.  One 
interested  party  submitted  comments. 

UPIS  Index  Used 

Comment  1:  The  Ad  Hoc  Committee 
of  Domestic  Uranium  Producers  (the 
producers)  request  that  the  Department 
correct  a  minor  data  error  in  its  spot 
price  segment  of  the  calculation. 
According  to  the  producers,  the 
Department  inadvertently  used  the  UPIS 
Short-Term  Price  Indicator  data  rather 
than  the  UPIS  Spot  Price  Indicator  data, 
which  is  consistent  with  previous 
calculations. 

Department's  Position:  The 
Department  agrees  with  the  producers 
and  has  corrected  the  data  error. 

Long-Tenn  UPIS  Indicators 

Comment  2:  The  producers  claimed 
that  the  Department  erred  in  its 
calculation  of  the  simple  average  of  the 
long-term  UPIS  indicators. 

Department's  Position:  The 
Department  agrees  with  the  producers 
and  has  corrected  the  clerical  error  in 
question. 

Long-Term  Contract 

Comment  3:  The  producers  request 
that  the  Department  carefully  review  its 
calculation  of  the  price  for  contract  #2 
because  the  reported  price  is  higher 
than  prices  seen  in  the  UPIS  indicator 
and  other  similar  transactions.  The 
producers  request  the  Department  to 
review  the  terms  of  the  contract  to 
determine  whether  the  contract  is  a 
renegotiated  contract,  whether  the 
transaction  was  part  of  or  related  to 
another  transaction  which  was  not 
reported,  and  whether  the  reported 
contract  is  between  related  parties.  The 
Department  was  also  asked  to  verify 
whether  an  appropriate  deflator  has 
been  used  in  reporting  prices  with 
respect  to  this  particular  transaction. 

Department's  Position:  In  response  to 
the  producers'  comments,  the 
Department  contacted  the  respondent 
and  confirmed  that  the  survey  response 
contained  accurate  information,  that  the 
contract  in  question  was  not  a 
renegotiated  contract,  was  not  part  of  or 
related  to  another  transaction,  did  not 
involve  related  parties,  and  that  an 
industry  standard  deflater  was  used. 
Therefore,  the  Department  continues  to 
use  price-related  information  regarding 


contract  #2  in  its  long-term  price 
determination. 

Finally,  the  Department  corrected  a 
clerical  error  regarding  a  delivery  year 
in  its  calculation  of  the  long-term  price 
for  contract  #3.  The  Department  notes 
that  its  response  to  the  producer's  third 
comment  applies  to  this  contract  as 
well. 

After  the  analysis  of  the  above 
comments,  the  Department  has 
determined  that  the  observed  market 
price  for  uranium,  effective  April  1, 
1997,  is$15.34/lb. 

Dated:  April  1,  1997. 
foseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Antidumping 

Countervailing  Duty— Croup  III. 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-649-602] 

Certain  Welded  Cart>on  Steel  Pipes 
and  Tubes  From  Thailand:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review;  Certain  welded  carbon  steel 
pipes  and  tubes  from  Thailand. 

SUMMARY:  In  response  to  requests  by 
Thai  Union  Steel  Co.,  Ltd.  ("Thai 
Union"),  Saha  Thai  Steel  Pipe  Co.,  Ltd. 
("Saha  Thai")  and  its  affiliated  exporter, 
S.A.F.  Pipe  Export  Co.,  Ltd..  ("SAF"). 
respondents,  and  two  importers,  Ferro 
Union  Inc.  ("Ferro  Union"),  and 
ASOMA  Corp.  ("ASOMA"),  the 
Department  of  Commerce  ("the 
Department")  is  c6nducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  pipes  and  tubes 
from  Thailand.  This  review  covers  the 
following  manufacturers/exporters  of 
the  subject  merchandise  to  the  United 
States:  Saha  Thai/SAF  and  Thai  Union. 
The  period  of  review  (POR)  is  March  1, 
1995  through  February  29, 1996. 

We  have  preliminarily  determined 
that  respondents  sold  subject 
merchandise  at  less  than  normal  value 
(NV)  during  the  POR.  If  these 
preliminary  results  are  adopted  in  our 
final  results,  we  will  instruct  U.S. 
Customs  to  assess  antidumping  duties 
equal  to  the  differences  between  the 
export  price  and  NV. 


Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  should  also  submit  with  the 
argument  (1)  a  statement  of  the  issue, 
and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  April  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Totaro  or  Dorothy  Woster,  AD/CVD 
Enforcement  Group  III,  Office  VII, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-3362  or 
(202)  482-1398,  respectively. 
APPLICABLE  STATUTE:  Unless  otherwise 
indicated,  all  citations  to  the  statute  are 
references  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  of 
1930  (hereinafter,  "the  Act")  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  11,  1986.  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  welded 
carbon  steel  pipes  and  tubes  from 
Thailand  (51  FR  8341).  On  March  4, 
1996,  the  Department  published  a  notice 
of  opportunity  to  request  an 
administrative  review  of  this  order 
covering  the  period  March  1, 1995 
through  February  29, 1996  (61  FR  8238). 
Timely  requests  for  an  administrative 
review  of  the  antidumping  order  with 
respect  to  sales  by  Saha  Thai/SAF  and 
Thai  Union  during  the  POR  were  filed 
by  Thai  Union,  and  jointly  by  Saha 
Thai,  SAF,  Ferro  Union,  and  ASOMA. 
The  Department  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  April  25,  1996 
(61  FR  18378). 

On  May  14, 1996,  Saha  Thai,  SAF, 
Ferro  Union,  and  ASOMA  sought  to 
withdraw  their  request  for  review  and 
requested  that  the  Department  terminate 
the  review  with  respect  to  sales  by  Saha 
Thai/SAF  during  the  POR.  The  domestic 
interested  parties.  Allied  Tube  & 
Conduit  Corporation,  Laclede  Steel 
Company,  Sawhill  Tubular  Division  of 
Armco,  Inc.,  and  Wheatland  Tube 
Company,  ("petitioners"),  objected  to 
partial  termination  of  the  review  on  the 
grounds  that,  on  March  29,  1996,  they 
had  submitted  to  the  Department  a 


timely  request  for  review  of  sales  by 
these  companies  and  served  Saha  Thai 
v^th  a  copy  of  this  request.  Although 
there  is  no  official  record  of  petitioners' 
request,  given  the  remedial  nature  of  the 
antidumping  law  and  the  fact  that  Saha 
Thai  received  notice  of  petitioners' 
request,  the  Department  elected  to 
continue  the  ongoing  review  of  these 
sales.  See  Memorandum  to  Robert  S. 
LaRussa  from  Stephen  J.  Powell,  July  11, 
1996. 

On  May  24, 1996,  the  petitioners 
requested  that  the  Department  verify  the 
responses  of  both  Saha  Thai  and  Thai 
Union. 

Because  the  Department  determined 
that  it  was  not  practicable  to  complete 
this  review  within  statutory  time  limits, 
on  November  1, 1996,  we  pubUshed  in 
the  Federal  Register  our  notice  of 
extension  of  time  limits  for  this  review 
(61  FR  56512).  As  a  result,  we  extended 
the  deadline  for  these  preliminary 
results.  The  deadline  for  the  final  results 
will  continue  to  be  120  days  after 
publication  of  these  preliminary  results. 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  certain 
welded  carbon  steel  pipes  and  tubes 
from  Thailand.  The  subject  merchandise 
has  an  outside  diameter  of  0.375  inches 
or  more,  but  not  exceeding  16  inches. 
These  products,  which  are  commonly 
referred  to  in  the  industry  as  "standard 
pipe"  or  "structural  tubing,"  are 
hereinafter  designated  as  "pipe  and 
tube."  The  merchandise  is  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  7306.30.1000. 
7306.30.5025,  7306.30.5032. 
7306.30.5040.  7306.30.5055. 
7306.30.5085  and  7306.30.5090. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive.  This 
review  covers  sales  by  S>aha  Thai/SAF 
and  Thai  Union,  during  the  period 
March  1, 1995  through  February  29, 
1996.  In  addition,  based  on  our  analysis, 
we  have  found  that  Thai  Tube  Co.  Ltd. 
("Thai  Tube"),  a  producer  of  subject 
merchandise,  for  which  we  did  not 
initiate  an  administrative  review,  is 
affiliated  to  Saha  Thai. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  the  respondents,  Saha  Thai  and  Thai 
Union,  using  standard  verification 
procedures,  including  onsite  inspection 
of  the  manufacturers'  facilities, 
examination  of  relevant  financial 
records,  and  analysis  of  original 
documentation  used  by  Saha  Thai  and 


Thai  Union  to  prepare  responses  to 
requests  for  information  from  the 
Department.  Our  verification  results  are 
outlined  in  the  public  versions  of  the 
verification  reports  (Memorandum  to 
Roland  L.  MacDonald  from  Theresa  L. 
Caherty,  John  B.  Totaro  and  Dorothy  A. 
Woster,  March  31, 1997  ("Saha  Thai 
Verification  Report"),  Memorandum  to 
Roland  L.  MacDonald  from  Theresa  L. 
Caherty,  John  B.  Totaro  and  Dorothy  A. 
Woster,  March  31, 1997  ("Thai  Union 
Verification  Report"),  and 
Memorandum  to  the  File  from  Steven 
Presing,  January  30, 1997). 

Duty  Absorption 

On  May  24, 1996,  the  petitioners 
requested  a  duty  absorption  review  of 
Saha  Thai/SAF  and  Thai  Union 
pursuant  to  section  751(a)(4)  of  the  Act. 
Section  751(a)(4)  requires  the 
Department,  if  requested,  to  determine 
during  an  administrative  review 
initiated  two  years  or  four  years  after 
publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter  subject 
to  the  order,  if  the  subject  merchandise 
is  sold  in  the  United  States  through  an 
importer  who  is  affiliated  with  such 
foreign  producer  or  exporter.  For 
transition  orders  as  defined  in  section 
751(c)(6)(C)  of  the  Tariff  Act,  i.e.,  orders 
in  effect  as  of  January  1,  1995.  section 
351.213(j)(2)  of  the  Department's 
proposed  antidumping  regulations 
provide  that  the  Department  will  make 
a  duty  absorption  determination,  if 
requested,  for  any  administrative  review 
initiated  in  1996  or  1998.  See  Notice  of 
Proposed  Rulemaking,  61  FR  7308,  7366 
(February  27, 1996). 

Because  the  order  on  certain  welded 
carbon  steel  pipes  and  tubes  from 
Thailand  has  been  in  effect  since  1986, 
this  qualifies  as  a  transition  order. 
Therefore,  the  Department  will  first 
consider  a  request  for  an  absorption 
determination  during  a  review  initiated 
in  1996.  This  being  a  review  initiated  in 
1996,  the  Department  considered  the 
petitioners'  request. 

The  statute  provides  for  a 
determination  on  duty  absorption  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  In  the  previous  administrative 
review  of  sales  by  Saha  Thai/SAF,  we 
determined  that  Saha  Thai/SAF  was  not 
affiliated  with  its  two  U.S.  distributors. 
See  Certain  Welded  Carbon  Steel  Pipes 
and  Tubes  From  Thailand:  Preliminary 
Results  of  Antidumping  Duty 
Admmistrative  Review,  61  FR  21159 
(May  9, 1996);  Certain  Welded  Carbon 
Steel  Pipes  and  Tubes  From  Thailand: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  56515 
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(Nov.  1. 1996).  Because  we  find  no 
evidence  on  the  record  of  this  review  to 
change  this  previous  determination  we 
do  not  consider  Saha  Thai/SAF  to  be 
afniiated  with  any  U.S.  importer.  During 
the  POR.  Thai  Union  made  all  U.S.  sales 
through  a  trading  company  (July  10, 
1996  Sect.  A  Quest.,  at  11).  We  find  no 
evidence  on  the  record  that 
demonstrates  an  affiliation  between 
Thai  Union  and  this  company. 
Therefore,  because  neither  Saha  Thai/ 
SAF  and  Thai  Union  are  making  sales 
in  the  United  States  through  affiliated 
importers,  we  preliminarily  find  that  the 
statutory  prerequisite  for  conducting  a 
duty  absorption  inquiry  is  not  met. 

Use  of  Facts  Available  _ 

Saha  Thai 

We  preliminarily  determine  that  the 
use  of  total  adverse  facts  available  is 
appropriate  with  respect  to  Saha  Thai's 
submitted  data  in  accordance  with 
section  776(a)(2)(C)  and  section  776(b) 
of  the  Act  because  we  find  that  Saha 
Thai  has  significantly  impeded  this 
review  by  failing  to  comply  with  our 
requests  for  complete  information  on 
affiliates.  In  response  to  the 
Department's  requests  that  Saha  Thai 
list  all  affiliated  companies  pursuant  to 
section  771(33),  Saha  Thai  failed  to 
disclose  its  affiliation  with  Thai  Tube,  a 
producer  of  subject  merchandise,  and 
two  resellers  of  subject  merchandise  and 
members  of  the  Siam  Steel  Group.  (See 
Memorandum  to  Robert  S.  LaRussa  from 
Joseph  A.  Spetrini,  March  31. 1997  on 
file  in  the  Central  Records  Unit,  Room 
B099  of  the  main  Commerce  Building) 

On  December  12. 1996.  in  advance  of 
the  scheduled  cost  verification  of  Saha 
Thai,  the  Department  issued  a 
verification  agenda.  The  agenda  stated 
that  the  Department  would  review  Saha 
Thai's  list  of  affiliated  parties  from  its 
questionnaire  responses  and  would 
obtain  a  diagram  describing  the 
relationship  between  these  parties  and 
Saha  Thai.  (Verification  Agenda  at  4). 
The  agenda  also  stated  that  the 
Department  would  try  to  obtain  a 
published  list  of  affiliated  parties  to 
compare  with  Saha  Thai's  submitted 
list,  and  would  document  any 
previously  unidentified  affiliated 
companies. 

At  verification,  the  Department 
learned  that  members  of  Saha  Thai's 
board  of  directors,  who  are  also 
shareholders  of  Saha  Thai,  have 
ownership  interests  in  two  of  Saha 
Thai's  home  market  customers.  We  also 
determined  that  these  two  customers  are 
resellers  of  subject  merchandise.  The 
information  obtained  at  verification 
indicates  an  affiliation  between  Saha 


Thai  and  these  resellers  under  section 
771(33)(F)  through  common  control  of 
the  identified  directors.  Sales  to  these 
resellers  represent  a  significant  portion 
of  Saha  Thai's  home  market  sales  and 
the  Department's  analysis  of  Saha  Thai's 
home  market  sales  data  indicates  that 
these  sales  failed  the  "arm's  length" 
lest.  However,  because  the  information 
that  identified  this  potential  affiliation 
was  received  late  in  the  proceeding,  we 
were  unable  to  fully  explore  the  nature 
of  the  affiliation  between  Saha  Thai  and 
the  two  resellers  and  to  make  a  timely 
determination  of  whether  Saha  Thai  is 
affiliated  with  these  two  resellers.  If 
Saha  Thai  had  properly  disclosed  this 
information  during  the  information 
gathering  phase  of  this  proceeding,  the 
Department  would  have  requested 
downstream  sales  data  of  these  resellers 
and  calculated  normal  value  for  these 
sales  based  on  downstream  prices 
pursuant  to  section  773(a)(5). 

In  response  to  the  E)epartment's 
inquiries  into  Saha  Thai's  affiliation 
with  the  Siam  Steel  Group,  an 
organization  of  Thai  steel  companies  of 
which  Saha  Thai  is  a  member,  Saha 
Thai  provided  the  Department  with 
additional  information  concerning 
affiliations  and  affiliated  party 
transactions.  Saha  Thai  informed  the 
Department  that  Siam  Steel 
International,  a  member  of  the  Siam 
Steel  Group,  had  become  Saha  Thai's 
largest  shareholder.  Saha  Thai's 
managing  director  is  also  chairman  of 
Siam  Steel  International.  By  virtue  of 
Siam  Steel's  equity  interest  and 
common  management,  Saha  Thai  and 
Siam  Steel  International  are  affiliated 
under  section  771(33)  (E)  and  (F).  Saha 
Thai  also  provided  the  Department  with 
information  demonstrating  that  Siam 
Steel  International  had  a  substantial 
ownership  interest  in  one  of  Saha  Thai's 
home  market  customers. 

The  Department  also  found  evidence 
that,  contrary  to  Saha  Thai's  statement, 
one  of  the  members  of  the  Siam  Steel 
Group  may  be  a  producer  of  subject 
merchandise.  Moreover,  this 
information  indicated  additional 
potential  affiliations  among  the 
members  of  the  Siam  Steel  Group  by 
virtue  of  common  management  by  two 
related  families.  Saha  Thai  had  failed  to 
disclose  this  information  in  response  to 
the  Department's  questionnaires. 
Because  complete  information  regarding 
the  Siam  Steel  Group  was  not  disclosed 
in  a  timely  manner,  the  Department  was 
prevented  from  further  exploring  the 
nature  of  the  interrelationships  and 
sales  transactions  between  members  of 
the  Siam  Steel  Group.  (For  a  more 
detailed  discussion  of  issues  raised  at 


verification.  See  the  Cost  Verification 
Reports.) 

At  verification,  Saha  Thai  confirmed 
the  identity  of  the  chairman  of  Saha 
Thai's  board  of  directors.  (Saha  Thai 
Verification  Report  at  3).  Following 
verification  of  Saha  Thai,  the 
Department  obtained  public  information 
which  indicated  that  members  of  the 
chairman's  family  manage  Thai  Tube, 
another  Thai  producer  of  welded  carbon 
steel  pipes  and  tubes,  and  that  a  family 
member  is  the  managing  director  of  Thai 
Tube.  The  existence  of  this  familial 
relationship  between  Saha  Thai's 
Chairman  and  Thai  Tube's  managing 
director,  as  indicated  in  a  March  27, 
1997  letter  from  Saha  Thai's  counsel,  is 
a  strong  indication  of  affiliation  between 
Saha  Thai  and  Thai  Tube  under  section 
771(33)(F).  (A  complete  discussion  of 
post-verification  findings,  some  of 
which  is  proprietary,  is  contained  in 
Memorandum  from  Joseph  A.  Spetrini 
to  Robert  S.  LaRussa,  March  31, 1997.) 
We  were  unable  to  pursue  the  issue  of 
affiliation  in  a  timely  manner  because 
the  Department  did  not  receive  the 
information  indicating  affiliation 
between  Saha  Thai  and  Thai  Tube  until 
a  few  weeks  before  the  deadline  for  the 
preliminary  results.  Therefore,  because 
Saha  Thai  impeded  our  investigation  of 
this  issue  by  failing  to  provide  complete 
information  on  affiliat4d  parties  as 
requested  by  the  Department,  an  adverse 
inference  is  warranted  under  section 
776(b).  As  adverse  facts  available,  we 
determine  that  Saha  Thai  and  Thai  Tube 
are  affiliated. 

Under  Department  practice,  the 
affiliation  between  Saiha  Thai  and  Thai 
Tube,  both  producers  of  subject 
merchandise,  would  invoke  an  inquiry 
to  determine  whether  they  should  be 
treated  as  a  single  entity  for  purposes  of 
calculating  a  dumping  margin.  See 
section  351.401(f)  of  the  Proposed 
Regulations,  61  FR  7308,  7381  (Feb.  27, 
1996);  Certain  Fresh  Cut  Flowers  From 
Colombia;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  61  FR 
42833,  42853  (Aug.  19,  1996).  However, 
because  Saha  Thai  failed  to  identify  its 
affiliation  with  Thai  Tube  in  response  to 
the  Department's  questionnaires,  the 
Department  did  not  learn  of  this 
affiliation  until  shortly  before  the 
deadline  for  the  preliminary  results. 
Therefore,  the  Department  was 
prevented  from  requesting  additional 
information  from  both  Saha  Thai  and 
Thai  Tube  necessary  to  complete  the 
collapsing  analysis  in  a  timely  manner. 
Therefore,  as  adverse  facts  available,  we 
preliminarily  find  that  Saha  Thai  and 
Thai  Tube  constitute  a  single  enterprise 
for  margin  calculation  purposes. 


Saha  Thai's  failure  to  report  complete 
information  on  affiliated  parties 
prevented  the  Department  from:  (1) 
further  exploring  the  nature  of  the 
affiliation  with  the  resellers  to 
determine  whether  it  was  necessary  to 
receive  downstream  sales  data;  (2) 
further  exploring  the  nature  of 
affiliations  and  affiliated  party 
transactions  between  members  of  the 
Siam  Steel  Group;  and  (3)  determining 
whether  Saha  Thai  and  Thai  Tube 
should  be  treated  as  a  single  entity  for 
purposes  of  calculating  a  dumping 
margin.  We  must  therefore  consider 
whether  Saha  Thai's  submitted  sales 
and  cost  data  is  usable  under  section 
782(e)  of  the  Act. 

Section  782(e)  provides  that  the 
Department  shall  not  decline  to 
consider  information  that  is  submitted 
by  an  interested  party  and  is  necessary 
to  the  determination  but  does  not  meet 
the  applicable  requirements  established 
by  the  Department  if:  (1)  The 
information  is  submitted  by  the 
deadline  established  for  its  submission; 
(2)  the  information  can  be  verified;  (3) 
the  information  is  not  so  incomplete 
that  it  cannot  serve  as  a  reliable  basis  for 
reaching  the  applicable  determination: 
(4)  the  interested  party  has 
demonstrated  that  it  acted  to  the  best  of 
its  ability  in  providing  the  information 
and  meeting  the  requirements 
established  by  the  Department  with 
respect  to  the  information;  and  (5)  can 
be  used  without  undue  difficulties. 

When  examined  in  light  of  the 
requirements  of  section  782(e),  the  facts 
of  this  review  demonstrate  that  Saha 
Thai's  sales  data  is  substantially 
incomplete  and  unusable  and  leaves  the 
Department  with  no  reasonable  basis 
upon  which  to  calculate  a  dumping 
margin.  The  verification  disclosed 
evidence  of  affiliations  that  Saha  Thai 
failed  to  provide  in  response  to  the 
Department's  questionnaires. 
Information  obtained  during  and  after 
verification  demonstrates  that  Saha  Thai 
failed  to  submit  this  information  within 
the  established  deadlines  as  required  by 
subsection  (e)(1).  Given  the  affiliation 
between  Saha  Thai  and  Thai  Tube,  there 
is  no  assurance  that  the  Department  has 
reviewed  the  entire,  rather  than  merely 
a  part,  of  the  producer.  When  the 
Department  collapses  affiliated 
producers,  it  calculates  a  dumping 
margin  by  merging  the  sales  data  of  the 
producers  into  a  consolidated  response. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  than  Fair  Value:  Certain 
Pasta  ft^m  Italy,  61  FR  30326  (June  14, 
1996).  Because  Saha  Thai  failed  to 
disclose  its  affiliation  with  Thai  Tube  in 
a  timely  manner,  the  Department  is 
unable  to  request  necessary  sales  data 


from  Thai  Tube.  Moreover,  given  the 
evidence  of  additional  affiliated  party 
transactions  in  the  home  market,  there 
is  no  assurance  that  the  Department  has 
complete  information  on  which  to 
calculate  NV.  Thus,  we  find  that  Saha 
Thai's  submitted  sales  data  is  so 
fundamentally  flawed  that  it  cannot 
serve  as  a  reliable  basis  on  which  to 
calculate  EP  and  NV  as  required  by 
section  782(e)(3).  Because  we  find  the 
sales  data  to  be  unusable,  the  reliability 
of  the  cost  data  is  irrelevant  because  at 
a  minimum  the  Department  needs 
reliable  U.S.  sales  data  to  calculate  an 
accurate  dumping  margin.  Therefore. 
Saha  Thai's  sales  and  cost  data  cannot 
be  used  without  undue  difficulties  as 
required  by  subsection  (e)(5).  On  this 
basis,  we  determine  that  it  is 
appropriate  to  resort  to  total  facts 
available. 

The  Department  finds  that  Saha  Thai 
did  not  act  to  the  best  of  its  ability  to 
comply  with  requests  for  information  on 
affiliates.  Saha  'Thai  demonstrated  an 
understanding  of  the  affiliated  party 
definition  under  section  771(33)  by 
identifying  companies  affiliated  by 
virtue  of  stock  ownership  and  conunon 
management.  Its  failure  to  provide 
complete  responses  to  our  affiliation 
inquiries  despite  numerous 
opportunities  to  do  so  can  only  be 
viewed  as  a  failure  to  cooperate  with 
our  requests  for  information.  The  failure 
to  identify  an  affiliated  producer  further 
evidences  its  lack  of  cooperation.  Saha 
Thai  failed  to  fully  disclose  its  affiliates 
in  a  timely  manner.  It  is  therefore 
appropriate,  under  section  776(b)  of  the 
Act.  for  the  Department  to  use  an 
inference  adverse  to  the  interests  of 
Saha  Thai  in  selecting  from  the  facts 
available.  Because  SaLa  Thai  did  not  act 
to  the  best  of  its  ability  to  comply  with 
the  Department's  requests,  the 
requirement  of  section  782(e)(4)  is  not 
met. 

Section  776(b)  states  that  adverse  facts 
available  information  may  be  derived 
from  the  petition,  the  final 
determination  in  the  LTFV 
investigation,  a  previous  administrative 
review  under  section  751  or 
determination  under  section  753,  or 
other  information  placed  on  the  record. 
See  also  Statement  of  Administrative 
Action  accompanying  the  Uruguay 
Round  Agreements  Act,  H.R.  Doc.  316, 
Vol.  1,  103d  Cong.,  at  829-831  (1994) 
("the  SAA").  The  SAA  notes  that  the 
Department  may  employ  an  adverse 
inference  "to  ensure  that  the  party  does 
not  obtain  a  more  favorable  result  by 
failing  to  cooperate  than  if  it  had 
cooperated  fully."  Id.  at  870.  Thus,  "[ijn 
employing  adverse  inferences,  one 
factor  the  [Department]  will  consider  is 


the  extent  to  which  a  party  may  benefit 
from  its  own  lack  of  cooperation."  Id. 
To  ensure  that  Saha  Thai  does  not 
benefit  from  failing  to  cooperate  with 
the  Department's  requests  for 
information  on  affiliates,  we  will 
employ  an  adverse  inference  in 
selecting  from  the  facts  available  and 
treat  Saha  Thai  and  Thai  Tube  as  a 
single  entity.  We  will  continue  to 
explore  the  affiUation  issue  for  purposes 
of  the  final  results. 

We  determine  that  the  highest 
calculated  margin  from  any  prior 
administrative  review,  29.89  percent,  is 
appropriate  for  our  total  adverse  facts 
available  margin.  This  rate  was 
calculated  in  the  1987-88 
administrative  review  of  this 
proceeding,  for  another  respondent. 
Thai  Union  Steel  Co.,  Ltd.  See  Circular 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand;  Notice  of  Amendment  to 
Final  Results  of  Antidumping 
Administrative  Review,  59  FR  65753 
(December  21,  1994).  As  information 
derived  from  a  previous  review  under 
section  751  concerning  the  subject 
merchandise,  this  margin  constitutes 
"secondary  information"  under  section 
776(c).  Section  776(c)  provides  that  the 
Department  shall,  to  the  extent 
practicable,  corroborate  "secondary 
information"  used  for  facts  available  by 
reviewing  independent  sources 
reasonably  at  its  disposal.  The  SAA 
provides  that  to  "corroborate"  means 
simply  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  SAA  at 
870.  As  noted  in  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  from  Japan,  and 
Tapered  Roller  Bearings,  Four  Inches  or 
Less  in  Outside  Diameter,  and 
Components  Thereof,  from  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
Partial  Termination  of  Administrative 
Reviews,  61  FR  57391,  57392 
(November  6,  1996),  to  corroborate 
secondary  information,  the  Department 
will,  to  the  extent  practicable,  examine 
the  reliability  and  relevance  of  the 
information  used.  However,  unlike 
other  types  of  information,  such  as 
input  costs  or  selling  expenses,  there  are 
no  independent  sources  from  which  the 
Department  can  derive  calculated 
dumping  margins;  the  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period. 


17594 


Federal  Register  /  Vol. 


62,  No.  69  /  Thursday,  April  10.  1997  /  Notices 


As  to  the  relevance  of  the  margin  used 
for  adverse  facts  available,  the 
Department  stated  in  the  Tapered  Roller 
Bearings  determination  that  it  will 
"consider  information  reasonably  at  its 
disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  irrelevant.  Where  circumstances 
indicate  that  the  selected  margin  is  not 
appropriate  as  adverse  facts  available, 
the  Department  will  disregard  the 
margin  and  determine  an  appropriate 
margin."  Id.;  see  also  Fresh  Cut  Flowers 
from  Mexico;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  60  FR  49567.  We  have 
examined  the  history  of  this  case  and 
determined  that  29.89  percent,  the  rate 
the  Department  calculated  for  Thai 
Union  in  the  1987-88  administrative 
review,  is  the  highest  calculated  rate  for 
any  prior  segment  of  the  proceeding.  In 
addition,  the  Court  of  International 
Trade  (CTT)  affirmed  the  Department's 
calculation  of  the  29.89  percent  rate  for 
Thai  Union  (a  recalculation  pursuant  to 
a  remand  order  from  the  CIT,  Slip  Op. 
94-7,  (January  14.  1994)).  In  these 
preliminary  results,  we  have  determined 
that  there  is  no  evidence  on  the 
administrative  record  for  the  1987-88 
review  which  indicates  that  this  rate  is 
irrelevant  or  inappropriate  as  a  total 
facts  available  rate  for  Saha  Thai. 

Thai  Union 

We  preliminarily  determine  that  the 
use  of  total  adverse  facts  available  is 
appropriate  with  respect  to  Thai 
Union's  submitted  data  in  accordance 
with  section  776(a)(2)(D)  and  section 
776(b)  of  the  Act  because  we  find  that 
Thai  Union  provided  cost  of  production 
(COP)  data  that  could  not  be  verified 
and  because  Thai  Union  failed  to 
reconcile  its  reported  costs  with  its 
normal  books  and  records.  The  last 
administrative  review  that  included 
Thai  Union  as  a  respondent  (1987-68) 
found  that  Thai  Union  sold  substantial 
quantities  of  the  subject  merchandise  in 
the  home  market  at  prices  below 
production  costs  (See  Certain  Circular 
Welded  Carbon  Steel  Pipe  and  Tube 
bom  Thailand  PreUminary  Results  of 
Antidumping  Administrative  Review. 
55  FR  42596  (Oct.  22.  1990)).  For  this 
reason,  in  accordance  with  section 
773(b)(2)(A)(ii)  of  the  Act.  the 
Department  initiated  a  COP 
investigation  of  Thai  Union  in  the 
instant  administrative  review. 

In  the  initial  questionnaire,  the 
Department  instructed  Thai  Union  to 
report  COP  and  constructed  value  (CV) 
figiires  based  on  the  actual  costs 
incurred  by  Thai  Union  during  the  POR 
as  recorded  in  its  normal  accounting 
system.  Thai  Union  was  also  requested 


to  describe  how  these  figures  reconciled 
to  the  actual  costs  reported  in  its  cost 
accounting  system  and  used  by  the 
company  to  prepare  its  financial 
statements.  "Thai  Union  provided 
contradictory  explanations  of  its  cost 
and  financial  accounting  systems  and 
failed  to  provide  the  Department  with 
copies  of  its  original  cost  accounting 
sheets  despite  repeated  requests  to  do 
so.  Thai  Union  never  informed  the 
E)epartment  that  it  used  a  process  other 
than  its  normal  accounting  system  and 
normal  cost  allocation  methods  to 
prepare  its  COP/CV  responses. 

Tnai  Union's  responses  contained 
substantial  omissions  and  incomplete 
responses  to  the  Department's  requests 
for  clarification  of  its  submitted  cost 
data.  Thai  Union  failed  to  provide 
supporting  documentation  for  its 
reported  production  yield  data, 
reconciliation  of  its  inventory  expenses, 
calculation  of  general  and 
administrative  expenses,  methodology 
for  allocation  of  costs,  and  explanation 
of  its  chart  of  accounts.  Thai  Union  also 
failed  to  report  its  subject  merchandise 
using  the  Department's  model  match 
methodology  and  did  not  provide  an 
explanation  for  its  refusal  to  do  so.  (For 
a  more  detailed  discussion  of  the 
deficiencies  in  Thai  Union's 
questionnaire  responses,  see 
Memorandum  to  Robert  S.  LaRussa  from 
Joseph  A.  Spetrini,  March  31, 1997.) 

On  January  14, 1997,  in  advance  of 
the  scheduled  COP/CV  verification  of 
Thai  Union,  the  Department  issued  a 
verification  agenda  which  stated  that 
Thai  Union's  reported  cost  data  must  be 
reconciled  to  the  company's  general 
ledger,  cost  accounting  system,  and 
financial  statements.  The  agenda 
indicated  specific  steps  that  would  be 
followed  at  verification  to  reconcile  the 
submitted  cost  data  to  the  normal 
accounting  books  and  records,  and 
instructed  Thai  Union  to  contact  the 
Department  if  it  had  any  questions 
concerning  the  agenda  or  if  i( 
determined  that  any  of  the  verification 
procedures  could  not  be  performed. 
Thai  Union  did  not  contact  the 
E)epartment  regarding  the  verification 
agenda  prior  to  verification.  In 
accordance  with  section  782(i)  of  the 
Act.  from  January  20  through  January 
24. 1997,  the  Department  conducted  a 
verification  of  Thai  Union's  submitted 
cost  data. 

At  verification.  Thai  Union  was 
unable  to  reconcile  its  submitted  cost 
data  to  its  books  and  records  or  financial 
statements.  (A  detailed  discussion  of  the 
Department's  verification  of  Thai 
Union's  cost  data  is  not  possible  in  a 
public  notice  due  to  the  proprietary 
nature  of  such  information.)  Because  the 


company  was  unable  to  reconcile  its 
submitted  costs  to  its  normal  accounting 
books  and  records  and  was  unable  to  tie 
its  books  and  records  to  its  financial 
statements,  the  verification  could  not 
proceed  in  an  orderly  and  timely 
manner.  Thai  Union  was  unable  to 
demonstrate  to  the  Department  that  the 
submitted  COP  and  CV  data  was  based 
on  the  company's  actual  production 
experience  and  could  not  be  verified 
using  the  Department's  standard 
verification  procedures. 

Because  Thai  Union  submitted  COP 
data  that  could  not  be  verified,  it  is 
appropriate  to  use  facts  available  in 
accordance  with  section  776(a)(D)  of  the 
Act.  As  discussed  above,  we  must 
therefore  consider  whether  Thai  Union's 
submitted  cost  data  is  usable  under 
section  782(e)  of  the  Act.  When 
examined  in  light  of  these  requirements, 
the  facts  in  this  case  indicate  that  Thai 
Union's  cost  data  is  so  fundamentally 
Hawed  as  to  render  it  unusable.  First, 
because  Thai  Union  repeatedly  failed  to 
provide  the  Department  with  requested 
information  such  as  worksheets  to 
support  its  calculated  COP/CV  figures, 
the  requirement  of  782(e)(1)  that 
information  be  submitted  within  the 
established  deadline  is  not  met.  Second, 
Thai  Union  was  unable  to  reconcile  its 
submitted  costs  to  its  normal  accounting 
books  and  records  at  verification.  The 
COP  and  CV  data  submitted  to  the 
Department  by  Thai  Union  was  not 
based  on  the  company's  actual 
production  experience  and  could  not  be 
verified  as  required  by  section  782(e)(2). 

Third,  because  of  the  extensive 
defects  in  its  cost  data.  Thai  Union's 
submitted  COP  data  is  unusable  and 
cannot  serve  as  a  reliable  basis  for 
reaching  the  applicable  determination 
as  required  by  section  782(e)(3).  Insofar 
as  the  Department  can  only  make  price- 
to-price  comparisons  (normal  value  to 
export  price)  using  those  home  market 
sales  that  pass  the  cost  test  under 
section  773(b)  of  the  Act.  the 
systematically  Hawed  nature  of  Thai 
Union's  COP  data  prevents  the 
Department  from  making  this 
determination  and  thus  from  making 
proper  price-to-price  comparisons.  Also, 
the  Department  is  unable  to  calculate 
reliable  difference  in  merchandise 
figures  (DIFMERs)  using  Thai  Union's 
unverified  COP  data.  When  comparing 
normal  value  to  export  price,  the 
Department  is  required  to  account  for 
the  effect  of  physical  differences 
between  the  merchandise  sold  in  each 
market.  See,  section  773(a)(6)(C)  of  the 
Act.  In  this  case  DIFMERs  would  have 
been  required  for  a  majority  of  the 
United  States  and  home  market  sales 
matches.  However,  because  DIFMER 
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data  is  based  on  COP  information  from 
Thai  Union's  questioimaire  responses, 
which  as  discussed  above  could  not  be 
verified,  the  Department  is  unable  to 
determine  the  e^ect  of  physical 
differences  in  making  sales 
comparisons. 

In  the  absence  of  home  market  sales 
data  (i.e.,  when  the  home  market  is 
viable  but  there  are  insufficient  sales 
that  pass  the  cost  test  to  compare  with 
U.S.  sales),  the  Department  would 
normally  resort  to  the  use  of  CV  to 
calculate  NV  under  section  773(a)(4). 
However,  the  CV  data  reported  by  Thai 
Union  includes  the  unverifiable  cost 
data.  Therefore,  the  use  of  facts 
available  for  COP  data  precludes  the  use 
of  the  submitted  CV  data.  In  addition, 
although  the  Department  elected  not  to 
verify  Thai  Union's  sales  data,  the 
Department  determines  that  it  is  not 
appropriate  to  accept  Thai  Union's  sales 
data  because  its  cost  data  could  not  be 
verified.  The  Department  has  declined 
to  use  a  respondent's  sales  data  when  its 
cost  data  is  imverifiablejto  avoid 
manipulation  of  the  margin  calculation. 
See  Certain  Pasta  from  Italy,  61  FR 
30326.  Based  on  these  circumstances, 
we  find  it  appropriate  to  resort  to  total 
facts  available. 

We  find  that  Thai  Union  did  not  act 
to  the  best  of  its  ability  to  comply  with 
the  Department's  requests  for 
information.  As  detailed  above.  Thai 
Union  failed  to  provide  complete 
responses  to  the  Department's  niunerous 
requests  for  information.  E)espite  our 
instructions  to  do  so,  Thai  Union  was 
unable  to  reconcile  its  reported  cost  data 
with  its  normal  books  and  records  kept 
in  the  ordinary  course  of  business.  Also, 
Thai  Union  never  informed  the 
Department  of  any  difficulties  it 
encountered  in  complying  with  the 
Department's  requests  for  information 
prior  to  verification.  It  is  therefore 
appropriate,  according  to  section  776(b) 
of  the  Act,  for  the  Department  to  use  an 
inference  adverse  to  the  interests  of  Thai 
Union  in  selecting  from  the  facts 
available.  Because  Thai  Union  has  not 
acted  to  the  best  of  its  ability  to  comply 
with  our  requests  for  information,  we 
find  that  section  782(e)(4)  provides  a 
further  basis  for  declining  to  use  Thai 
Union's  submitted  cost  and  sales  data. 

Section  776(b)  states  that  adverse  facts 
available  information  may  be  derived 
from  the  petition,  the  final 
determination  in  the  LTFV 
investigation,  a  previous  administrative 
review  under  section  751  or 
determination  under  section  753,  or 
other  information  placed  on  the  record. 
See  also  SAA  at  829-31.  For  a  total 
adverse  facts  available  margin  for  Thai 
Union,  we  considered  both  the  highest 


calculated  margin  from  this  proceeding, 
29.89  percent,  (the  margin  calculated  for 
Thai  Union  in  the  1987-88 
administrative  review)  and  the  average 
of  the  estimated  margins  in  the  petition, 
37.55  percent. 

Because  the  highest  calculated  margin 
from  this  proceeding  is  the  rate 
currently  assigned  to  Thai  Union,  we 
find  that  this  rate  is  not  adverse  to  Thai 
Union.  Accordingly,  consistent  with 
section  776(b)(1)  of  the  Act,  to  ensure 
that  Thai  Union  does  not  benefit  from 
failing  to  coop>erate  with  our  requests  for 
information,  we  conclude  that  the 
average  of  the  estimated  margins  in  the 
petition  is  the  most  appropriate 
information  on  the  record  to  form  the 
basis  for  a  adverse  facts  available 
margin.  See  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Circular  Welded  Non-Alloy  Steel 
Pipe  from  South  Africa  61  FR  24271. 
24273  (May  14, 1996). 

As  information  derived  from  the 
petition,  this  margin  constitutes 
"secondary  information"  under  section 
776(c).  Section  776(c)  of  the  Act 
provides  that  where  the  Department 
relies  on  "secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  The  SAA, 
accompanying  the  URAA,  clarifies  that 
information  from  the  petition  is 
"secondary  information."  SAA  at  870. 
The  SAA  also  clarifies  that 
"corroborate"  means  to  determine  that 
the  information  used  has  probative 
value.  Id.  However,  where  corroboration 
is  not  practicable,  the  Department  may 
use  uncorroborated  information.  See 
Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Pasta 
From  Turkey,  61  FR  30309,  30312  (June 
14,  1996). 

"To  corroborate  the  data  contained  in 
the  petition  we  examined  the  basis  for 
the  estimated  margins.  To  calculate 
United  States  price,  the  petitioners  were 
unable  to  obtain  price  information  for 
U.S.  sales.  Therefore,  they  calculated 
United  States  price  based  on  a  quote 
from  a  U.S.  importer  and  the  U.S. 
Customs  value  for  Thailand  imports  of 
the  subject  merchandise  during 
November  1984.  The  petitioners  were 
also  unable  to  secure  home  market  or 
third  country  prices  for  the  merchandise 
subject  to  this  investigation,  therefore, 
they  used  CV  as  the  basis  for  foreign 
market  value.  To  calculate  CV,  the 
petitioners  applied  U.S.  industry  cost  of 
manufacturing  data,  adjusted  for 
Thailand  wage  rates.  Thailand  wage 
rates  were  based  upon  an  average 
industrial  wage  taken  from  the  United 
Nations  Statistical  Yearbook.  The  cost  of 


hot-rolled  coil  was  calculated  from 
Japanese  export  statistics  on  coil 
shdpments  to  Thailand  for  September 
1994.  Adjustments  were  made  to  the 
coil  price  for  freight,  insurance  and 
delivery  charges  from  Japan  to  Thailand. 
For  galvanized  products,  estimates  of 
zinc  costs  were  obtained  from  price 
quotes  of  zinc  traders  in  Thailand. 
Certain  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  From  Thailand; 
Initiation  of  Antidumping  Duty 
Investigation,  50  FR  12068, 12068 
(March  27, 1985);  Antidumping  Duty 
Petition,  February  28, 1985; 
Memorandum  for  Alan  F.  Holmer  from 
Gilbert  B.  Kaplan,  March  20, 1985. 
Petitioners  based  United  States  price  on 
a  price  quote  confirmed  by  an 
independent  public  source  (i.e.,  import 
statistics).  Further,  the  CV  methodology 
was  reasonable  and  based  on  available 
information  including  public  data. 
Therefore,  we  find  that  the  margins  in 
the  petition  have  probative  value.  See, 
Steel  Pipe  fttim  South  Africa  61  FR  at 
24273;  Pasta  from  Turkey,  61  FR  at 
30312. 

Accordingly,  we  have  corroborated,  to 
the  extent  practicable,  the  data 
contained  in  the  petition  and  have 
relied  upon  this  information  for  the 
adverse  facts  available  rate  in  this 
review.  We  have  assigned  to  Thai  Union 
a  margin  of  37.55  percent,  the  average 
of  the  margins  calculated  in  the  petition 
on  subject  merchandise. 

Preliminary  Results  of  the  Review 

As  a  resuh  of  our  application  of  total 
adverse  facts  available  to  Saha  Thai  and 
Thai  Union,  we  preliminarily  determine 
that  the  following  weighted-average 
dumping  margins  exist: 


Manufac- 
turer/exporter 

Period 

Margin 

Saha  Thai/ 

SAF 

Thai  Union ... 

3/1/95-2/29/96 
3/1/95-2/29«6 

29.89 
37.55 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  pubUcation  or  the 
first  business  day  thereafter.  Case  briefs 
and/or  other  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  those  comments,  may 
be  filed  not  later  than  37  days  after  the 
date  of  publication  of  this  notice.  The 
Department  vtill  publish  the  final 


17596 


Federal  Register  /  Vol.  62.  No.  69  /  Thursday.  April  10,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  69  /  Thursday,  April  10.  1997  /  Notices  17597 


results  of  this  administrative  review, 
which  will  include  the  results  of  its 
analysis  of  issues  raised  in  any  such 
comments,  within  120  days  firom  the 
date  of  publication  of  these  preliminary 
results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  and  NV  may  vary  from  the 
percentage  stated  above.  Upon 
completion  of  this  review,  the 
Department  v^U  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  the 
publication  of  the  final  results  of  these 
administrative  reviews  for'all  shipments 
of  welded  carbon  steel  pipes  and  tubes 
from  Thailand  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  Section  751(a)(2)(c)  of  the  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
companies  will  be  that  established  in 
the  final  results  of  this  review;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  15.67 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liqiudation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  preliminary  results  of  review 
are  published  pursuant  to  Section 
751(a)(1)  of  the  Act  and  19  CFR  353.22. 


Dated:  April  1, 1997. 

Robert  S.  LaRusu, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  97-9260  Filed  4-9-97;  8:45  am) 

BIUJNOCOOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[Docket  No.  970404079-7079-01] 
RIN  0651-09 

Secretarial  Business  Development 
Missions  to  Brazil,  Argentina,  and 
Chile 

AGENCY:  International  Trade 
Administration,  Commerce. 
action:  Notice. 

SUM-4ARY:  This  notice  serves  to  inform 
the  public  of  Secretarial  Business 
Development  Missions  to  Brazil,  May 
12-13,  and  Argentina  and  Chile,  May 
15-19, 1997  ("the  missions"  or  "trade 
missions")  and  the  opportunity  to  apply 
for  participation  in  the  missions;  sets 
forth  objectives,  procedures,  and 
participation  criteria  for  the  missions; 
and  requests  applications. 
DATES:  Applications  should  be 
submitted  to  Cheryl  Bruner  by  April  25, 
1997.  in  order  to  ensure  sufficient  time 
to  obtain  in-country  appointments  for 
applicants  selected  to  participate  in  the 
mission.  Applications  received  after  that 
date  will  be  considered  only  if  space 
and  scheduling  constraints  permit.  The 
missions  are  scheduled  for:  Brazil — May 
12-13,  and  Argentina  and  Chile,  May 
15-19, 1997. 

ADDRESSES:  Request  for  and  submission 
of  applications — Applications  are 
available  from:  Cheryl  Brimer,  Project 
Officer  and  Director  of  the  Office  of 
Business  Liaison  or  Katy  Ruth  at  202- 
482-1360  or  via  facsimile  at  202-482- 
4054.  Numbers  listed  in  this  notice  are 
not  toll-fi'ee.  An  original  and  two  copies 
of  the  required  application  materials 
should  be  sent  to  the  Project  Officer 
noted  above.  If  a  party  is  interested  in 
both  missions,  an  application  must  be 
submitted  for  each  mission. 
Applications  sent  by  facsimile  must  be 
immediately  followed  by  submission  of 
the  original  application  to  Ms.  Bruner  at 
the  following  address:  Office  of 
Business  Liaison,  Room  5062,  U.S. 
Department  of  Commerce,  14th  and 
Constitution,  N.W..  Washington.  D.C. 
20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Bruner  or  Katy  Ruth  at  202^82- 
1360.  Information  is  also  available  via 
the  International  Trade  Administration's 


(ITA)  Internet  home  page  at  "http:// 
www.ita.doc.gov/uscs/doctm". 

SUPPLEMENTARY  INFORMATION: 

Trade  Mission  Description 

Secretary  of  Commerce,  William  M. 
Daley,  will  lead  two  trade  missions  to 
Latin  America  in  May,  each  with  a  U.S. 
business  delegation.  The  Mission  to 
Brazil  will  include  stops  in  Rio  de 
Janeiro  and  Sao  Paulo.  While  in  Brazil, 
the  Secretary  will  attend  the  Americas 
Business  Forum  in  Belo  Horizonte,  an 
event  separate  from  the  trade  mission. 
Members  of  the  U.S.  private  sector 
delegation  on  the  Brazil  Trade  Mission 
are  encouraged  to  attend  the  Forum  at 
their  option.  After  the  Brazil  trade 
mission,  the  Secretary  will  meet  another 
U.S.  business  delegation  in  Argentina 
which  will  participate  in  the  trade 
mission  there  and  in  Chile.  The  overall 
focus  of  the  trip  will  be  the  commercial 
opportunities,  including  joint  ventures, 
presented  by  the  development  and 
liberalization  in  Brazil's,  Argentina's 
and  Chile's  infrastructure  and  other 
economic  sectors,  and  the  promotion  of 
the  United  States  as  a  destination  for 
foreign  tourists.  Specific  sectors  to  be 
highlighted  include  electric  power 
generation,  information  technologies 
(including  telecommunications  and 
computers),  environmental 
technologies,  transportation 
infrastructure  and  infrastructure 
finance.  The  United  States  and  Foreign 
Commercial  Service  will  provide 
logistical  support  for  these  activities  at 
each  stop. 

The  itmerary  of  the  Brazil  Mission 
will  be  as  follows: 

May  11  (Sun): 

L£ave  United  States 
May  12  (Mon): 

Arrive  Rio  de  Janeiro 

Leave  Rio  de  Janeiro 

Arrive  Sao  Paulo 
May  13  (Tues): 

£)epart  Sao  Paulo 

Arrive  Belo  Horizonte  (Belo  Horizonte 
portion  of  trip  at  participant's  option) 
May  14  (Wed): 

Belo  Horizonte  (Americas  Business  Forum) 
May  15  (Thurs): 

Depart  Belo  Horizonte 

The  itinerary  for  the  Argentina  and 
Chile  Mission  will  be  as  follows: 

May  15  (Thurs): 

Arrive  Buenos  Aires 
May  16  (Fri): 

Buenos  Aires 
May  17  (Sat): 

I^ave  Buenos  Aires 

Arrive  Santiago 
May  18  (Suft): 

^ntiago 
May  19  (Mon): 

Santiago 
May  20  (Tues): 


Return  United  States 

The  goals  for  the  missions  are: 

•  Reaffirm  President  Clinton's 
commitment  to  hemispheric  free  trade, 
energize  the  U.S.  private  sector  in  its 
support  for  use  free  trade  initiatives 
and  raise  awareness  of  how  the  U.S.  can 
benefit  from  further  liberalization  and 
commercial  integration.  In  this  context, 
the  mission  will  highlight  the  upcoming 
Summit  of  the  Americas  that  will  occur 
in  Santiago,  Chile  in  March,  1998. 

•  Seek  resolution  of  outstanding 
bilateral  commercial  issues  and 
advocate  U.S.  interests  regarding 
specific  projects. 

•  Increase  sales  of  U.S.  products  and 
services  to  Brazil,  Argentina  and  Chile, 
particularly  to  the  infrastructure  sectors 
of  these  countries. 

•  Highlight  the  opening  of  the 
Brazilian,  Argentine  and  Chilean 
markets. 

•  Increase  joint  ventures  and 
investments  by  U.S.  companies  in 
Brazil,  Argentina  and  Chile,  especially 
those  likely  to  result  in  U.S.  exports. 

A  full  description  of  the  missions  is 
set  forth  in  the  Mission  Statement, 
which  is  available  from  Cheryl  Bruner, 
Project  Office  and  Director  of  the  Office 
of  Business  Liaison,  at  the  above 
address. 

Trade  Mission  Participation  Criteria 

The  recruitment  and  selection  of 
private  sector  participants  in  the 
missions  will  be  conducted  according  to 
the  Statement  of  Policy  Governing 
Department  of  Commerce  Overseas 
Trade  Missions  announced  by  Secretary 
Daley  on  March  3,  1997  and  reflected 
herein.  For  the  Brazil  and  Argentina/ 
Chile  business  development  missions, 
individuals  must  be  a  level  of  executive 
seniority  appropriate  to  the  goals  of  the 
mission.  Company  participation  will  be 
determined  on  the  basis  of: 

•  Consistency  of  the  company's  goals  with 
the  scope  and  desired  outcome  of  the 
missions  as  described  herein; 

•  Relevance  of  a  company's  business  line 
to  the  plan  for  the  missions; 

•  Past,  present  and  prospective  business 
activity  in  Latin  America,  and  particularly 
Brazil,  Argentina  and  Chile,  as  applicable; 
and 

•  Diversity  of  company  size,  type,  location, 
demographics  and  traditional  under- 
representation  in  business. 

An  applicant's  partisan  political 
activities  (including  political 
contributions)  are  irrelevant  to  the 
selection  process.  An  interested  party 
must  fill  out  an  application  to  be 
considered  for  participation  in  a 
mission. 


Endorsements/Referrals 

Third  parties  may  nominate  or 
endorse  potential  applicants,  but 
companies  that  are  nominated  or 
endorsed  must  themselves  submit  an 
application  to  be  ehgible  for 
consideration.  Referrals  from  political 
organizations  will  not  be  considered. 

Costs 

The  fees  to  participate  in  the  missions 
have  not  yet  been  determined,  and  will 
be  based  on  the  number  of  participants. 
The  fees  will  not  cover  travel  or  lodging 
expenses. 

Authority:  15  U.S.C.  1512. 
Dated:  April  4, 1997. 
Walter  Bastian, 

Director,  Office  of  Latin  America,  Market 
Access  and  Compliance,  International  Trade 
Administration,  Department  of  Commerce. 
|FR  Doc.  97-9161  Filed  4-9-97;  8:45  am) 

BILUNG  CODE  SSIO-OA-P 


COMMISSION  OF  FINE  ARTS 

Notice  of  Meeting 

The  Commission  of  Fine  Arts'  next 
meeting  is  scheduled  for  17  April  1997 
at  10:00  AM  in  the  Commission's  offices 
in  the  Pension  Building,  Suite  312, 
Judiciary  Square,  441  F  Street,  N.W., 
Washington,  D.C.  20001  to  discuss 
various  projects  affecting  the 
appearance  of  Washington,  D.C, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  (202)  504-2200. 

Dated  in  Washington,  D.C.  3  April  1997. 
Charles  H.  Atherton, 
Secretary. 
(FR  Doc.  97-9229  Filed  4-9-97;  8:45  am) 

BILUNQ  COOE  633IMI1-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0006] 

Proposed  Collection;  Comment 
Request  Entitled  Subcontracting 
Plans/Subcontracting  Report  for 
Individual  Contracts  (Standard  Form 
294) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  a  revision  to  an 
existing  0MB  clearance  (9000-0006). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
a  revision  of  a  currently  approved 
information  collection  requirement 
concerning  Subcontracting  Plans/ 
Subcontracting  Reporting  for  Individual 
Contracts  (Standard  Form  294). 
DATES:  Comment  Due  Date:  June  9, 
1997. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  18th  &  F  Streets, 
NW.,  Room  4037,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0006,  Subcontracting  Plans/ 
Subcontracting  Reporting  for  Individual 
Contracts  (Standard  Form  294),  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

In  accordance  with  the  Small 
Business  Act  (15  U.S.C.  631,  et  seq.), 
contractors  receiving  a  contract  for  more 
than  $10,000  agree  to  have  small 
business,  small  disadvantaged  business, 
and  women-owned  small  business 
concerns  participate  in  the  performance 
of  the  contract  as  far  as  practicable 
Contractors  receiving  a  contract  or  a 
modification  to  a  contract  expected  to 
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exceed  $500,000  t$l  .000,000  for 
construction)  must  submit  a 
subcontracting  plan  that  provides 
maximum  practicable  opportxinities  for 
small,  small  disadvantaged  business 
concerns,  and  women-owned  small 
businesses.  Specific  elements  required 
to  be  included  in  the  plan  are  specified 
in  section  8(d)  of  the  Small  Business  Act 
and  implemented  in  FAR  subpart  19.7. 

In  conjunction  with  these  plans, 
contractors  must  submit  semiannual 
reports  of  their  progress  on  Standard 
Form  294,  Subcontracting  Report  for 
Individual  Contracts. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  8  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1,625;  responses  per  respondent,  36.4; 
total  annual  responses,  59,200; 
preparation  hours  per  response,  10;  and 
total  response  burden  hours,  597,580. 

Dated:  April  4, 1997. 
Sharon  A.  Kiser, 

FAR  Secretariat. 

(FR  Doc.  97-9188  Filed  4-9-97;  8:45  am] 

aiLUNG  CODE  a820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0076] 

Clearance  Request  Entitled  Novation/ 
Change  of  Name  Requirements 

AGENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACnON:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0076). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Novation/Change  of  Name 
Requirements.  A  request  for  public 


comments  concerning  this  burden 
estimate  was  published  at  62  FR  4261, 
January  29,  1997.  No  comments  were 
received. 

DATES:  Comment  Due  Date:  May  12, 
1997. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  18th  &  F 
Streets,  NW,  Room  4037,  Washington, 
DC  20405.  Copies  of  the  justification 
may  be  obtained  from  the  FAR 
Secretariat.  Please  cite  OMB  Control  No. 
9000-0076,  Novation/Change  of  Name 
Requirements,  in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

When  a  firm  performing  under 
Government  contracts  wishes  the 
Government  to  recognize  (1)  a  successor 
in  interest  to  these  contracts  or  (2)  a 
name  change,  it  must  submit  certain 
documentation  to  the  Government. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  27.5  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  aimual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1,000;  responses  per  respondent,  1;  total 
annual  responses,  1,000;  preparation 
hoius  per  response,  .458;  and  total 
response  burden  hours,  458. 

Dated:  April  1, 1997. 
Sharon  A.  Kiaer, 
FAR  Secretariat. 

|FR  Doc.  97-9234  Filed  4-9-97;  8:45  ami 
MLUNG  COOE  682fr-EP-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Defense  Environmental 
Response  Task  Force  (DERTF) 

agency:  Office  of  the  Deputy  Under 

Secretary  of  Defense  (Environmental 

Security). 

ACTION:  Notice  of  business  meeting  and 

hearing. 


SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a  business 
meeting  and  hearing  of  the  Defense 
Environmental  Response  Task  Force 
(DERTF).  The  DERTF  is  charged  with 
studying  and  providing  findings  and 
recommendations  on  environmental 
response  actions  at  military  installations 
being  closed  or  realigned.  This  meeting 
is  a  follow-up  to  the  January  8-9,  1997 
meeting.  The  DERTF  will  discuss  issues 
related  to  unexploded  ordnance, 
groundwater  remediation,  Superfund 
reform,  other  matters  related  to  cleanup 
at  closing  military  installations,  and  its 
1997  Report  to  Congress.  The  DERTF 
will  also  be  briefed  on  the  cleanup 
program  at  Fort  McClellan,  Alabama. 
The  business  meeting  and  hearing  will 
be  open  to  the  public.  Public  witnesses 
desiring  to  speak  before  the  DERTF 
should  contact  Shah  Choudhury, 
Executive  Secretary,  and  prepare  a 
written  statement  that  can  be 
summarized  orally  before  the  DERTF  at 
the  time  to  be  fixed  for  public  witnesses. 
Written  statements  must  be  received  by 
the  close  of  business.  May  20,  1997,  at 
the  Office  of  the  Under  Secretary  of 
Defense  (Environmental  Security). 
DATES:  June  17,  1997—9:00  a.m.  to  8:00 
p.m.;  June  18, 1997—9:00  a.m.  to  8:00 
p.m.;  June  19,  1997 — 8:00  a.m.  to  4:00 
p.m. 

PUBLIC  COMMENT  PERIOD:  June  18,  1997— 
7:00  p.m.  to  8:00  p.m. 
ADDRESSES:  Anniston  Meeting  Center, 
1615  Noble  Street,  Anniston,  AL. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Shah  Choudhury,  Executive  Secretary, 
Office  of  the  Deputy  Under  Secretary  of 
Defense  (Environmental  Security),  3400 
Defense  Pentagon,  Washington,  DC 
20301-3400:  telephone (703)  697-7475; 
e-mail  choudhsa@acq.osd.mil. 

Dated:  April  4.  1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  97-9218  Filed  4-9-97;  8:45  am) 
BIUJNG  C006  S00O-O4-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  May  6,  1997;  May  13, 
1997;  May  20, 1997;  and  May  27,  1997; 
at  10:00  a.m.  in  Room  A105,  The  Nash 
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Building,  1400  Key  Boulevard.  Rossyln, 
Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  closed 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon.  Washington,  DC  20301-4000. 

Dated:  April  7, 1997. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  97-9219  Filed  4-9-97;  8:45  am) 
BILUNOCOOE  8000  04  M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Community  College  of  the  Air  Force 
Meeting 

The  Community  College  of  the  Air 
Force  (CCAF)  Board  of  Visitors  will 
hold  a  meeting  on  May  6,  1997  at  8:00 
a.m.  in  the  Wing  Conference  Room, 
Building  2484,  1701  Kenly  Avenue, 
Suite  242,  Lackland  Air  Force  Base, 
Texas.  The  meeting  will  be  open  to  the 
public. 

The  purpose  of  the  meeting  is  to 
review  and  discuss  academic  policies 
and  issues  relative  to  the  operation  of 
the  CCAF.  Agenda  items  include  a 
review  of  the  operations  of  the  CCAF,  an 
update  on  the  status  of  the  reaffirmation 
of  accreditation  by  the  Commission  on 
Colleges,  Southern  Association  of 
Colleges  and  Schools,  an  update  on  the 
activities  of  the  CCAF  Policy  Council,  a 
report  on  plans  for  hiring  instructors  for 
the  College,  and  the  election  of  officers 
for  the  next  year. 

Members  of  the  public  who  wish  to 
make  oral  or  written  statements  at  the 
meeting  should  contact  Captain  Kyle  C. 
Monson,  Designated  Federal  Officer  for 
the  Board,  at  the  address  below  no  later 
than  April  24, 1997.  The  request  may  be 
made  by  mail  or  electronic  mail. 
Telephone  requests  will  not  be  honored. 
The  request  should  identify  the  name  of 


the  individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  At  least  35  copies  of  the 
presentation  materials  must  be  given  to 
Captain  Monson  no  later  than  the  time 
of  the  meeting  for  distribution  to  the 
Board  and  interested  members  of  the 
public.  Visual  aids  must  be  submitted  to 
Captain  Monson  on  a  3-V2"  computer 
disc  in  Microsoft  PowerPoint  4.0  format 
no  later  than  4:00  p.m.  on  April  24, 
1997  to  allow  sufficient  time  for  virus 
scanning  and  formatting  of  the  slides. 

For  further  information,  contact 
Captain  Kyle  Monson,  (334)  953-7937, 
Community  College  of  the  Air  Force. 
Maxwell  Air  Force  Base,  Alabama 
36112-6613,  or  through  electronic  mail 
at  knionson@ccaf.au.af.mil. 
Carolyn  A.  Lunsford, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-9215  Filed  4-9-97;  8:45  am] 
BILUNG  COOC  3010-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Intent  To  Grant  an  Exclusive  Patent 
License 

Pursuant  to  the  provisions  of  Part  404 
of  Title  37,  Code  of  Federal  Regulations, 
which  implements  Public  Law  96-517. 
the  Department  of  the  Air  Force 
announces  its  intention  to  grant  Cornell 
Research  Foundation,  Inc..  a  corporation 
of  the  State  of  New  York,  an  exclusive 
license  under  United  States  Patent 
Application  Serial  No.  08/617,001  filed 
in  the  name  of  Michael  A.  Parker  for 
Vertical  Cavity  Surface  Emitting  Lasers 
with  Optical  Gain  Control  (V-LOGIC). 

The  license  described  above  will  be 
granted  unless  an  objection  thereto, 
together  with  a  request  for  an 
opportunity  to  be  beard,  if  desired,  is 
received  in  writing  by  the  addressee  set 
forth  below  within  sixty  (60)  days  from 
the  date  of  publication  of  this  Notice. 
Copies  of  the  patent  application  may  be 
obtained,  on  request,  from  the  same 
addressee. 

All  communications  concerning  this 
Notice  should  be  sent  to:  Mr.  Samuel  B. 
Smith,  Jr.,  Chief,  Intellectual  Property 
Branch,  Commercial  Litigation  Division, 
Air  Force  Legal  Services  Agency,  1501 
Wilson  Boulevard,  Suite  805,  Arlington 
VA  22209-2403,  telephone  (703)  696- 
9033. 

Caroljm  A.  Lnnsford, 
Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-9224  Filed  4-9-97;  8:45  am] 
BIUJNG  CODE  3010-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Scientific 
Advisory  Board  Closed  Meeting 

AGENCY:  Department  of  Defense, 
Intelligence  Agency. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 

Subsection  (d)  of  Section  10  of  Public 

Law  92-463,  as  amended  by  Section  5 

of  Public  Law  94-409,  notice  is  hereby 

given  that  a  closed  meeting  of  the  DIA 

Scientific  Advisory  Board  has  been 

scheduled  as  follows: 

DATES:  April  24,  1997  (800  am  to  1600 

pm). 

ADDRESSES:  The  Defense  Intelligence 

Agency,  Boiling  AFB,  Washington,  D.C. 

20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maj  Michael  W.  Lamb,  USAF,  Executive 

Secretariat,  DIA  Scientffic  Advisory 

Board,  Washington,  D.C.  20340-1328 

(202) 231-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 

meeting  is  devoted  to  the  discussion  of 

classified  information  as  defined  in 

Section  552b(c)(I),  Title  5  of  the  U.S. 

Code  and  therefore  will  be  closed  to  the 

public.  The  Board  will  receive  briefings 

on  and  discuss  several  current  critical 

intelligence  issues  and  advise  the 

Director,  DIA,  on  related  scientific  and 

technical  matters. 

Dated:  April  7, 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-9220  Filed  4-9-97;  8:45  am) 
BIUJNG  COOE  SOOIMM-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Waivers  Granted  by  the  U.S. 
Secretary  of  Education  Under  the 
Authority  of  the  Elementary  and 
Secondary  Education  Act  and  Notice 
of  States  Selected  for  Participation  In 
the  Education  Rexibility  Partnership 
Demonstration  Program 

SUMMARY:  Three  major  education  laws, 
the  Elementary  and  Secondary 
Education  Act  (ESEA)  (Pub.  L.  103- 
382),  the  Goals  2000:  Educate  America 
Act  (Pub.  L.  103-227),  and  the  School- 
to-Work  Opportunities  Act  (Pub.  L.  103- 
239),  provide  States,  school  districts, 
and  schools  with  expanded 
opportunities  to  use  Federal  education 
funds  in  order  to  improve  school 
effectiveness  and  academic 
achievement.  These  acts  authorize  the 
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Secretary  of  Education  to  grant  waivers 
of  certain  requirements  of  Federal 
programs  in  cases  where  a  waiver  will 
likely  contribute  to  improved  teaching 
and  learning. 

As  of  December  31, 1996,  the  U.S. 
Department  of  Education  (Department) 
had  approved  142  waiver  requests 
under  the  waiver  authorities  identified 
above.  This  notice  identifies  the  26 
waiver  requests  approved  by  the 
Department  from  July  1,  1996  through 
December  31,  1996.  This  notice  also 
identifies  the  two  States  selected  for 
participation  in  the  Education 
Flexibility  Partnership  Demonstration 
Program  (Ed-Flex)  under  the  Goals  2000: 
Educate  America  Act  during  this  time 
period. 

Waivers  listed  in  this  notice  include 
waivers  of  statutory  provisions 
governing  the  poverty  threshold  for 
implementing  schoolwide  programs 
under  Title  I  of  the  ESEA,  the 
proportion  of  funds  devoted  to 
professional  development  in 
mathematics  and  science  and  other  core 
subject  areas  under  Title  II  of  the  ESEA, 
and  coordinated  services  projects  under 
Title  XI  of  the  ESEA.  This  notice  is 
published  as  provided  for  in  section 
14401(g)  of  the  ESEA  and  section  311(g) 
of  Goals  2000.  The  Department  reviews 
and  evaluates  each  waiver  application 
based  on  its  individual  merits  in 
accordance  with  the  statutory  criteria. 

Requests  for  waivers  that  would  be 
implemented  at  the  beginning  of  the 
1997-98  school  year  and  affect  school- 
level  activities  must  be  submitted  in 
substantially  approvable  form  no  later 
than  May  1.  1997. 

(A)  Waivers  Approved  Under  the 
General  Waiver  Authority  in  Section 
14401  of  the  ESEA 

(1)  Name  of  Applicant:  Palm  Beach 
County  School  District,  West  Palm 
Beach,  FL. 

Requirement  Waived:  Section 
1113(a)(4)(B)  of  the  ESEA. 
Duration  of  Waiver:  One  year. 
Date  Granted:  July  6, 1996. 

(2)  Name  of  Applicant:  Dade  County 
Public  Schools,  Miami.  FL. 

Requirement  Waived:  Section 
1113(a)(3)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  July  7. 1996. 

(3)  Name  of  Applicant:  Virginia 
Department  of  Education,  Richmond, 
VA. 

Requirement  Waived:  Section  2206(b) 
of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  July  7, 1996. 

(4)  Name  of  Applicant:  Oil  City 
School  District,  Oil  City.  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 


Duration  of  Waiver:  Two  years. 
Date  Granted:  July  28, 1996. 

(5)  Name  of  Applicant:  Yadkin 
County  Schools,  Yadkinville,  NC. 

Requirement  Waived:  Section 
1113(c)(2)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  August  1, 1996. 

(6)  Name  of  Applicant:  California 
Department  of  Education,  Sacramento, 
CA. 

Requirement  Waived:  Section 
11004(a)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  August  2, 1996. 

(7)  Name  of  Applicant:  Evergreen 
Park  Elementary  School  District, 
Evergreen  Park,  IL. 

Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(c)(2)  of  the 
ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  August  2,  1996. 

(8)  Name  of  Applicant:  Pinellas 
County  Schools,  Largo,  FL. 

Requirement  Waived:  Section 
1113(a)(4)(B)  of  the  ESEA. 
Duration  of  Waiver:  One  year. 
Date  Granted:  August  24,  1996. 

(9)  Name  of  Applicant:  South 
Carolina  Department  of  Education, 
Columbia,  SC. 

Requirement  Waived:  Section 
1114(a)(1)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  August  29, 1996. 

(10)  Name  of  Applicant:  Currituck 
County  Public  Schools,  Currituck,  NC. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years.     ^ 
Date  Granted:  August  30,  1996.       "^ 

(11)  Name  of  Applicant:  Fayette 
County  Public  Schools,  Lexington,  KY. 

Requirement  Waived:  Section 
1114(a)(1)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  August  30,  1996. 

(12)  Name  of  Applicant:  Central 
Greene  School  District,  Waynesburg, 
PA. 

Requirement  Waived:  Section 
1113(c)(1)  of  the  ESEA. 
Duration  of  Waiver:  One  year. 
Date  Granted:  September  3,  1996. 

(13)  Name  of  Applicant:  Boyertown 
Area  School  District,  Boyertown,  PA. 

Requirements  Waived:  Sections 
1113(a)(2)(B)  and  1113(a)(4)  of  the 
ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  September  6,  1996. 

(14)  Name  of  Applicant:  Cumberland 
County  Schools,  Fayetteville,  NC. 

Requirement  Waived:  Section 
1114(a)(1)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  September  11, 1996. 

(15)  Name  of  Applicant:  Baraboo 
School  District,  Baraboo,  WI. 


Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  September  12, 1996. 

(16)  Name  of  Applicant:  Mendota 
Community  Consolidated  School 
District  289.  Mendota,  IL. 

Requirements  Waived:  Section 
1113(a)(2)(B)  and  1113(c)(2)  of  the 
ESEA. 

Duration  of  Waiver:  Three  years. 

Date  Granted:  September  12, 1996. 

(17)  Name  of  Applicant:  Moscow 
School  District  No.  281,  Moscow,  ID. 

Requirements  Waived:  Section 
1113(a)(2)(B)  and  1113(c)(1)  of  the 
ESEA. 

Duration  of  Waiver:  One  year. 

Date  Granted:  September  15, 1996. 

(18)  Name  of  Applicant:  Jackson 
County  School  System.  Scottsboro,  AL. 

Requirement  Waived:  Section 
1114(a)(1)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  September  23, 1996. 

(19)  Name  of  Applicant:  Riverview 
School  District,  Oakmont,  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  October  4,  1996. 

(20)  Name  of  Applicant:  Wyoming 
Department  of  Education,  Cheyenne, 
WY. 

Requirement  Waived:  Section  2206(b) 
of  the  ESEA. 
Duration  of  Waiver:  Two  years. 
Date  Granted:  October  9,  1996. 

(21)  Name  of  Applicant:  Palisades 
School  District,  Kintnersville,  PA. 

Requirement  Waived:  Section 
1113(a)(2)(B)  of  the  ESEA. 
Duration  of  Waiver:  One  year. 
Date  Granted:  November  1, 1996. 

(22)  Name  of  Applicant:  Clover  Park 
School  District,  Clover  Park,  WA. 

Requirement  Waived:  Section 
1114(a)(1)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  November  12, 1996. 

(23)  Name  of  Applicant:  Kent  School 
District,  Kent,  WA. 

Requirement  Waived:  Section 
1114(a)(1)(B)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  November  12, 1996. 

(24)  Name  of  Applicant:  Indian 
Springs  School,  Justice,  IL. 

Requirements  Waived:  Section 
1113(c)(1)  and  1113(c)(2)  of  the  ESEA. 
Duration  of  Waiver:  Three  years. 
Date  Granted:  December  20. 1996. 

(25)  Name  of  Applicant:  Webster 
County  Board  of  Education,  Webster 
Springs,  WV. 

Requirement  Waived:  Section 
1113(c)(1)  of  the  ESEA. 
Duration  of  Waiver:  Two  years. 
Date  Granted:  December  20, 1996. 
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(B)  Waivers  Approved  Under  the 
Maintenance  of  Effort  Waiver  Authority 
in  Section  14501(c)  of  the  ESEA 

(1)  Name  of  Applicant:  Nebraska 
Department  of  Education,  Lincoln,  NE. 

Requirement  Waived:  Section 
14501(a)  for  Title  I.  Part  A;  Title  II;  and 
Title  IV  of  the  ESEA. 

Duration  of  Waiver:  Through  the 
duration  of  the  reauthorization  period. 

Date  Granted:  August  19, 1996. 

(C)  States  Selected  for  Participation  in 
the  Education  Flexibility  Partnership 
Demonstration  Program  Under  Section 
311(e)  of  the  Goals  2000:  Edacate 
America  Act 

(1)  State:  Colorado. 

Duration  of  Ed-Flex  Authority:  Five 
years. 
Date  Granted:  July  10, 1996. 

(2)  State:  New  Mexico. 
Duration  of  Ed-Flex  Authority:  Five 

years. 

Date  Granted:  August  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Collette  Roney  on  the  Department's 
Waiver  Assistance  Line  at  (202)  401- 
7801.  The  Department's  Waiver 
Guidance,  which  provides  examples  of 
waivers,  explains  the  waiver  authorities 
in  detail,  and  describes  how  to  apply  for 
a  waiver,  is  also  available  at  this 
number.  In  addition,  the  guidance  and 
other  information  on  flexibility  are 
available  at  the  Department's  World 
Wide  Web  site  at  http://www.ed.gov/ 
flexibility. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Dated:  March  27, 1997. 
Marshall  S.  Smith, 
Acting  Deputy  Secretary. 
[PR  Doc.  97-9185  Filed  4-9-97;  8:45  am] 

BILLING  COOE  40«M)1-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.033] 

Office  of  Postsecondary  Education; 
Federal  Work-Study  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
institutions  to  submit  a  request  for  a 
waiver  of  the  requirement  that  an 
institution  shall  use  at  least  five  percent 
of  the  total  amount  of  its  Federal  Work- 
Study  (FWS)  Federal  funds  granted  for 
the  1997-98  award  year  to  compensate 
students  employed  in  community 
service  jobs. 


SUMMARY:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  institution  to  submit  a 
written  request  for  a  waiver  of  the 
statutory  requirement  that  an  institution 
shall  use  at  least  five  percent  of  its  total 
FWS  Federal  funds  granted  for  the 
1997-98  award  year  (July  1. 1997 
through  June  30, 1998)  to  compensate 
students  employed  in  community 
service  jobs. 

DATES:  Closing  Date  for  submitting  a 
Waiver  Request  and  any  Supporting 
Information  or  Documents.  To  request  a 
waiver  of  the  requirement  that  an 
institution  use  at  least  five  percent  of 
the  total  amount  of  its  FWS  Federal 
funds  granted  for  the  1997-98  award 
year  to  compensate  students  employed 
in  community  service  jobs,  an 
institution  must  mail  or  hand-deliver  its 
waiver  request  and  any  supporting 
information  or  documents  on  or  before 
June  20, 1997.  The  Department  will  not 
accept  a  waiver  request  submitted  by 
facsimile  transmission.  The  waiver 
request  must  be  submitted  to  the 
Institutional  Financial  Management 
ENvision  at  one  of  the  addresses 
indicated  below. 

ADDRESSES:  Waiver  Request  and  any 
Supporting  Information  or  Documents 
Delivered  by  Mail.  The  waiver  request 
and  any  supporting  information  or 
documents  delivered  by  mail  must  be 
addressed  to  Ms.  Sandra  Donelson, 
Institutional  Financial  Management 
Division,  U.S.  Department  of  Education, 
P.O.  Box  23781  Washington,  D.C. 
20026-0781. 

An  applicant  must  show  proof  of 
mailing  its  waiver  request  by  June  20, 
1997.  Proof  of  mailing  consist  of  one  of 
the  following:  (1)  A  legible  mail  receipt 
with  the  date  of  mailing  stamped  by  the 
U.S.  Postal  Service,  (2)  a  legibly  dated 
U.S.  Postal  Service  postmark,  (3)  a  dated 
shipping  label,  invoice,  or  receipt  from 
a  commercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  a  waiver  request  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service.  An 
institution  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  institution 
should  check  with  its  local  post  office. 
An  institution  is  encouraged  to  use 
certified  or  at  least  first-class  mail. 
Institutions  that  submit  waiver  requests 
and  any  supporting  information  or 
documents  af^er  the  closing  date  will 
not  be  considered  for  a  waiver. 


Waiver  Requests  and  any  Supporting 
Information  or  Documents  Delivered  by 
Hand.  A  waiver  request  and  any 
supporting  information  or  documents 
delivered  by  hand  must  be  taken  to  Ms. 
Sandra  Donelson,  Campus-Based 
Financial  Operations  Branch, 
Institutional  Financial  Management 
Division,  Accounting  and  Financial 
Management  Service,  Student  Financial 
Assistance  Programs,  U.S.  Department 
of  Education,  Room  4714,  Regional 
Office  Building  3,  7th  and  D  Streets, 
S.W.,  Washington.  D.C. 

Hand-delivered  waiver  requests  will 
be  accepted  between  8:00  a.m.  and  4:30 
p.m.  daily  (Eastern  time),  except 
Saturdays,  Sundays,  and  Federal 
holidays.  A  waiver  request  for  the  1997- 
98  award  year  that  is  hand-delivered 
vkrill  not  be  accepted  after  4:30  p.m.  on 
June  20. 1997. 

SUPPLEMENTARY  INFORMATION:  Under 
section  443(b)(2)(A)  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA),  an  institution  must  use  at  least 
five  percent  of  the  total  amount  of  its 
FWS  Federal  funds  granted  for  an  award 
year  to  compensate  students  employed 
in  community  service,  except  that  the 
Secretary  may  waive  this  requirement  if 
the  Secretary  determines  that  enforcing 
it  would  cause  hardship  for  students  at 
the  institution.  The  institution  must 
submit  a  written  waiver  request  and  any 
supporting  information  or  documents  by 
the  established  June  20, 1997  closing 
date. 

The  waiver  request  must  be  signed  by 
an  appropriate  institutional  official  and 
above  the  signature  the  official  must 
include  the  statement:  "I  certify  that  the 
information  the  institution  provided  in 
this  waiver  request  is  true  and  accurate 
to  the  best  of  my  knowledge.  I 
understand  that  the  information  is 
subject  to  audit  and  program  review  by 
representatives  of  the  Secretary  of 
Education."  If  the  institution  submits  a 
waiver  request  and  any  supporting 
information  or  docimients  after  June  20, 
1997  the  request  will  not  be  considered. 

To  receive  a  waiver,  an  institution 
must  demonstrate  that  complying  with 
the  five  percent  requirement  would 
cause  hardship  for  students  at  the 
institution.  To  allow  flexibility  to 
consider  factors  that  may  be  valid 
reasons  for  a  waiver,  the  Secretary  is  not 
specifying  the  particular  circumstances 
that  would  support  granting  a  waiver. 
However,  the  Secretary  does  not  foresee 
many  instances  in  which  a  waiver  will 
be  granted.  The  fact  that  it  may  be 
difficult  for  the  institution  to  comply 
with  this  provision  of  the  HEA  is  not  a 
basis  for  granting  a  waiver. 
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Applicable  Regulations 

The  following  regulations  apply  to  the 
Federal  Work-Study  program: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  Fart  668. 

(2)  Federal  Work-Study  Programs,  34 
CFR  Part  675. 

(3)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  Part  600. 

(4)  New  Restrictions  on  Lobbying,  34 
CFR  Part  82. 

(5)  Government  Debarment  and 
Suspension  (Nonprocurement)  and 
Government  Requirements  for  Drug-Free 
Workplace  (Grants),  34  CFR  Part  85. 

(6)  Drug-Free  Schools  and  Campuses, 
34  CFR  Part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
receive  information,  contact  Ms.  Sandra 
Donelson,  Institutional  Financial 
Mitnagement  Division,  U.S.  Department 
of  Education,  P.O.  Box  23781 
Washington,  D.C  20026-0781. 
Telephone  (202)  708-9751.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Autfaority:  42  U.S.C.  2753. 
Dated:  March  21. 1997. 
David  A.  Longanecker, 

Assistant  Secretary,  for  Postsecondary 

Education. 

|FR  Doc.  97-9184  Filed  4-9-97;  8:45  am) 

HLUNO  COM  4a00-01-i> 


DEPARTMENT  OF  EDUCATION 

Presklenf  s  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities;  Meeting 

AGENCY:  President's  Board  of  Advisors 
on  Historically  Black  Colleges  and 
Universities,  Education. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  the  initial 
meeting  of  the  President's  Board  of 
Advisors  on  Historically  Black  Colleges 
and  Universities.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

DATES  AND  TIMES:  Tues.  May  6, 1997 
from  2:00  pm  to  5:00  pm,  and  Wed.  May 
7,  1997  from  9:00  am  to  5:00  pm. 

ADDRESSES:  Sheraton  City  Centre  Hotel. 
1143  New  Hampshire  Av.  NW. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 


Amy  Billingsley,  While  House  Initiative 
on  Historically  Black  Colleges  and 
Universities,  U.S.  Department  of 
Education,  600  Independence  Avenue. 
SW,  The  Portals  Building.  Suite  605, 
Washington,  DC  20202-5120. 
Telephone:  (202)  708-8667. 
SUPPLEMENTARY  INFORMATION:  The 
President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  is  established  under 
Executive  Order  12876  of  November  1, 
1993.  The  Board  is  established  to  advise 
on  the  financial  stability  of  Historically 
Black  Colleges  and  Universities,  to  issue 
an  annual  report  to  the  President  on 
HBCU  participation  in  Federal 
programs,  and  to  advise  the  Secretary  of 
Education  on  increasing  the  private 
sector  role  in  strengthening  HBCUs. 

The  meeting  of  the  Board  is  open  to 
the  public.  The  agenda  includes: 
discussion  of  the  Board's  Report, 
overview  of  White  House  Initiative 
activities,  and  discussion  on  status  of 
Black  colleges. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  White  House  Initiative 
on  Historically  Black  Colleges  and 
Universities  at  1250  Maryland  Ave.  SW, 
Washington,  DC  20224,  h-om  the  hours 
of  8:30  am  to  5:00  pm. 

Dated:  April  4. 1997. 
David  A.  Longaaecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

(FR  Doc.  97-9212  Filed  4-9-97;  8:45  ami 

8N.LINO  COOC  4000-01-M 


DEPARTMENT  OF  EDUCATION 

Arbitration  Panel  Decision  Under  ttte 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Arbitration  Panel 
Decision  Under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
August  30,  1996,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of  The 
State  of  Nevada,  Bureau  of  Services  to 
the  Blind  v.  U.S.  Department  of  Interior, 
Bureau  of  Reclamation  (Docket  No.  R-S/ 
95-3).  This  panel  was  convened  by  the 
U.S.  Department  of  Education  pursuant 
to  20  U.S.C.  107d-l(b).  upon  receipt  of 
a  complaint  filed  by  the  State  of  Nevada. 
Bureau  of  Services  to  the  Blind. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow.  U.S.  Department  of 
Education.  600  Independence  Avenue. 
S.W..  Room  3230,  Mary  E.  Switzer 
Building.  Washington.  D.C.  20202-2738. 


Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)).  the  Secretary 
publishes  in  the  Federal  Register  a 
synopsis  of  arbitration  panel  decisions 
affecting  the  administration  of  vending 
facilities  on  Federal  and  other  property. 

Background 

The  State  of  Nevada.  Bureau  of 
Services  to  the  Blind,  the  State  licensing 
agency  (SLAl,  alleged  that  the 
Department  of  Interior,  Bureau  of 
Reclamation  (Reclamation)  violated  the 
Randolph-Sheppard  Act  (the  Act), 
pursuant  to  20  U.S.C.  107  et  seq.  and 
implementing  regulations  in  34  CFR 
Part  395. 

The  SLA  established  three  vending 
facilities  under  permit  at  the  Hoover 
Dam  near  Boulder  City.  Nevada.  Two  of 
the  vending  facilities  (the  Hoover  Dam 
Snacketeria  and  the  Nevada  Lookout 
Point,  which  is  also  known  as  the 
Hoover  Dam  Store)  were  established  in 
1981.  The  third  location,  known  as  the 
Arizona  Lookout  Point,  was  established 
in  1982. 

The  SLA's  allegations  are  as  follows: 
Reclamation  notified  the  SLA  of  its 
intention  to  terminate  the  permits  of  the 
three  facilities.  Reclamation  then  sent 
the  SLA,  for  its  approval,  a  Special  Use 
Agreement  limited  to  10  years  and 
requiring  the  blind  vendors  to  pay  a  fee 
of  10  percent  of  the  gross  sales  in 
addition  to  rent. 

Sul>sequently,  the  SLA  was  informed 
by  Reclamation  that  it  would  solicit 
open  bids  for  concessions  at  the  Hoover 
Dam  if  the  SLA  did  not  sign  the  Special 
Use  Agreement.  In  addition,  the  SLA 
discovered  in  January  1995  that 
Reclamation  had  operated  vending 
machines  at  the  Hoover  Dam 
independently  of  the  blind  vendors 
since  January  1, 1975.  Reclamation  had 
never  paid  the  SLA  vending  machine 
income  as  required  under  the  Act. 

Conversely,  Reclamation  alleged  as 
follows:  The  Randolph-Sheppard  Act 
does  not  require  vending  facilities  in  the 
parking  ramp  or  the  Visitors  Center  and. 
therefore,  the  SLA  may  operate  vending 
facilities  at  this  site  only  upon  terms 
that  are  mutually  agreeable.  Further,  the 
Act  does  not  require  Reclamation  to  pay 
for  alleged  relocation  and  other  costs 
attendant  to  any  move  that  might  occur. 
In  addition.  Reclamation  is  not 
responsible  for  more  than  30  percent  of 
any  vending  revenues  at  the  Hoover 
Dam  because  the  Visitors  Center  and 
parking  ramp  would  house  fewer  than 
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100  Federal  employees  during  normal 
working  hours. 

On  March  6. 1996.  the  SLA  filed  a 
request  with  the  Secretary  of  Education 
to  convene  an  arbitration  panel 
pursuant  to  the  Act  and  regulations. 

On  January  23  and  24. 1996.  an 
eirbitration  hearing  was  held  concerning 
the  SLA's  charges  of  alleged  violations 
of  the  Act  and  regulations  by 
Reclamation.  The  issues  heard  by  the 
panel  were — (1)  Whether  Reclamation 
was  responsible  for  certain  relocation 
costs  of  two  vending  facilities  at  the 
Hoover  Dam;  (2)  whether  Reclamation 
was  required  to  provide  a  suitable  site 
to  blind  vendors  in  the  newly 
constructed  parking  garage  or  Visitors 
Center  at  the  Hoover  Dam  and  to  pay  for 
relocation  costs,  architectural  fees,  and 
other  associated  costs;  (3)  whether 
Reclamation  is  required  to  comply  with 
the  vending  machine  income-sharing 
provisions  of  the  Act  and  implementing 
regulations;  and  (4)  whether  the  SLA 
lost  its  right  to  claim  income  h'om 
vending  machines  based  upon  waiver, 
estoppel,  or  laches? 

Arbitration  Panel  Decision 

The  majority  of  the  Arbitration  Panel 
found  that,  while  Reclamation  was  not 
responsible  for  relocation  costs,  it  was 
nevertheless  responsible  for  providing 
suitable  sites  to  the  blind  licensees 
operating  the  Hoover  Dam  Store  and  the 
Hoover  Dam  Snacketeria  in  the  newly 
constructed  facility  under  the  existing 
indefinite  permits,  without  additional 
payments  of  rent  and  commissions  on 
sales  to  Reclamation.  The  panel  stated 
that  Reclamation  may  not  require,  as  a 
condition  of  continuing  or  establishing 
a  vending  facility  in  the  parking  ramp 
or  at  the  Arizona  Lookout,  the  payment 
of  commissions  on  sales,  rent,  or  other 
charges  not  included  in  the  indefinite 
permit,  nor  can  Reclamation  require  the 
SLA  or  the  vendors  to  sign  any  time- 
limited  contract,  special  use  agreement, 
or  other  document  of  this  kind. 

The  panel  concluded  that  to  require 
the  SLA  to  pay  rent  and  commissions  on 
sales  would  be  a  violation  of  34  CFR 
395.31(d)  and  would  be  int    nsistent 
witfi  the  ruling  in  State  of  Minnesota, 
Department  of  Jobs  and  Training  v. 
Riley,  18  Fd.3rd  606  (8th  Cir.  1994). 

The  panel  further  found  that 
Reclamation  will  move,  at  its  expense, 
the  stock  and  equipment  owned  by  the 
blind  licensees  operating  the  Hoover 
Dam  Snacketeria  and  the  Hoover  Dam 
Store  from  the  temporary  facilities  to  the 
new  location  in  the  parking  ramp  and 
provide  space  consistent  with 
discussions  held  with  the  SLA.  The  SLA 
will  bear  the  responsibility  of  the  cost 
to  complete  the  internal  space. 


In  addition,  the  panel  ruled  that 
pursuant  to  34  CFR  395.32  (a)  and  (d) 
Reclamation  is  liable  to  the  SLA  for  30 
percent  of  all  vending  machine  income 
derived  since  January  2. 1975.  from  the 
machines  located  inside  the  Hoover 
Dam.  Therefore.  Reclamation  will 
identify  and  account  for  the  revenues 
earned  since  that  date  that  are  owed. 

One  panel  member  dissented  from  the 
majority  opinion. 

"The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 

Dated:  April  4, 1997. 
Idditfa  E.  Heawiawn. 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

|FR  Doc.  97-9182  Filed  4-9-97;  8:45  am] 

MLUNG  CODE  400MI1-P 


DEPARTMENT  OF  EDUCATION 

ArtJitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
November  20. 1996,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Valerie  Hazimeh  v.  Massachusetts 
Commission  for  the  Blind  (Docket  No. 
R-S/96-1).  This  panel  was  convened  by 
the  U.S.  Department  of  Education 
pursuant  to  20  U.S.C.  107d-l{a).  upon 
receipt  of  a  complaint  filed  by 
petitioner,  Valerie  Hazimeh. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W..  Room  3230,  Mary  E.  Switzer 
Building,  Washington  D.C.  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)).  the  Secretary 
publishes  in  the  Federal  Register  a 
synopsis  of  each  arbitration  panel 
decision  affecting  the  administration  of 
vending  facilities  on  Federal  and  other 
property. 

Background 

Ms.  Valerie  Hazimeh.  complainant, 
operated  a  concession/vending  facility 
at  the  Chelsea  Soldier's  Home  in 
Massachusetts  in  the  Spring  of  1995. 


The  operation  of  this  facility  included 
the  selling  of  lottery  tickets. 

In  May  1995.  the  Massachusetts 
Commission  for  the  Blind,  the  State 
licensing  agency  (SLA),  advertised  an 
opening  of  a  vending  location  at  the 
DNepartment  of  Veterans  Affairs  (DVA) 
Medical  Center,  7th  floor,  251  Causeway 
Street.  Boston,  Massachusetts.  The 
advertisement  of  this  location  indicated 
that  a  lottery  license  would  be  required 
for  the  sale  of  lottery  tickets. 

Subsequently,  on  June  15, 1995,  the 
SLA  awarded  the  DVA  Medical  Center 
vending  facility  to  the  complainant.  Ms. 
Hazimeh  signed  an  operator's  agreement 
for  this  location  with  the  understanding 
that  the  sale  of  lottery  tickets  was 
allowed,  as  she  already  was  a  licensed 
dealer  of  lottery  tickets  and  had  made 
lottery  sales  at  her  former  vending 
facility  location. 

On  June  26, 1995,  DVA  informed  the 
SLA  that  it  would  no  longer  allow 
lottery  sales  at  the  Medical  Center 
vending  facility  due  to  the  fact  that  the 
Center  treated  persons  with  addictive 
disorders,  including  gambling. 

Following  DVA's  denial  of  the  lottery 
sales  at  the  Medical  Center,  the  SLA 
attempted  to  persuade  the  DVA  to 
reverse  its  decision.  However,  DVA 
maintained  its  June  26, 1995,  p>osition 
suspending  lottery  sales. 

Tne  complainant  alleged  that  the 
number  of  persons  affected  by  a 
gambling  addiction  was  small  and  that 
the  permit  agreement  between  DVA  and 
the  SLA  specifically  allowed  for  the  sale 
of  Massachusetts  lottery  tickets.  The 
complainant  requested  that  the  SLA  file 
for  an  arbitration  against  DVA,  alleging 
failure  of  DVA  to  comply  with  the 
permit  under  the  provisicms  of  the 
Randolph-Sheppard  Act  (the  Act),  20 
U.S.C.  107  et  seq.  The  SLA  decided  not 
to  file  for  arbitration  against  DVA. 
However,  the  SLA  offered  Ms.  Hazimeh 
an  opportunity  to  return  to  her  former 
vending  location,  where  lottery  sales 
were  permitted,  and  to  bid  on  the  next 
available  location  that  would  allow 
lottery  sales. 

The  complainant  reiected  the  SLA's 
offer  and  filed  a  request  for  a  fair 
hearing,  which  was  conducted  on 
November  20, 1995,  before  an  impartial 
hearing  officer.  The  hearing  officer's 
ruling  affirmed  the  SLA's  decision  not 
to  file  for  arbitration  against  DVA.  The 
hearing  officer  ruled  that  the 
complainant  failed  to  sustain  the  burden 
of  proof  that  the  SLA  was  obligated  to 
file  for  an  arbitration  against  DVA  on 
her  behalf  Further,  the  hearing  officer 
ruled  that  the  SLA's  decision  not  to  file 
for  arbitration  against  DVA  was  within 
its  discretion  pursuant  to  34  CFR 
395.37(a). 
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On  January  17, 1996.  the  complainant 
filed  a  request  for  Federal  arbitration 
with  the  Secretary  of  Education 
concerning  this  grievance.  An 
arbitration  hearing  on  this  matter  was 
held  on  September  10. 1996. 

Arbitration  Panel  Decision 

The  issues  before  the  arbitration  panel 
were — (1)  whether  the  complainant, 
Valerie  Hazimeh.  in  accordance  with 
the  permit  between  the  SLA  and  DVA, 
should  be  permitted  to  sell  lottery 
tickets  at  the  DVA  Medical  Center;  and 
(2)  whether  the  SLA  should  be  required 
to  file  a  complaint  with  the  Secretary  of 
Education  against  DVA  with  respect  to 
the  restriction  on  the  sale  of  lottery 
tickets  at  the  DVA  Medical  Center. 

Regarding  the  first  issue  concerning 
the  permit  between  the  SLA  and  DVA 
which  allowed  lottery  sales,  the 
arbitration  panel  stated  that  the  permit 
for  the  Medical  Center  operation, 
initially  signed  in  1990.  was  still  valid 
and  had  not  been  modified  prior  to 
complainant's  filing  for  grievance.  The 
panel  ruled  that  the  existing  permit 
binds  the  parties  to  the  original 
agreement.  Consequently,  when  Ms. 
Hazimeh  signed  the  operator's 
agreement  on  June  15. 1995.  her 
contract  rights  as  a  third  p>arty 
beneficiary  were  fixed  pursuant  to  the 
existing  permit.  Therefore,  by 
prohibiting  the  sale  of  Massachusetts 
lottery  tickets  at  the  Medical  Center, 
DVA  violated  its  contract  with  the  SLA. 

The  second  issue  concerned  whether 
the  SLA  should  be  required  to  file  a 
complaint  with  the  Secretary  of 
Education  against  DVA  on  behalf  of 
complainant.  The  panel  ruled  that  34 
CFR  395.37  provides  that  whenever  any 
State  licensing  agency  determines  that 
any  department  is  failing  to  comply 
with  the  provisions  of  the  Act  (here,  the 
terms  and  conditions  of  the  permit),  and 
all  informal  attempts  to  resolve  the 
issues  have  been  unsuccessful,  that 
licensing  agency  may  Hie  a  complaint 
with  the  Secretary.  The  arbitration  panel 
concluded  that  the  operative  term  was 
the  word  "may,"  and,  therefore,  the  SLA 
had  no  obUgation  to  file  a  complaint. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 

Dated:  April  4. 1997. 
IndithE.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

|FR  Doc.  97-9183  Filed  4-  9-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Notice  of  Competitive  Financial 
Assistance  for  the  Office  of  Industrial 
Technologies 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  Competitive  Financial 
Assistance  Solicitation. 

SUMMARY:  The  Department  of  Energy 
announces  that  competitive  appUcations 
will  be  solicited  for  regional  field 
management  of  the  Industrial 
Assessment  Center  (lAC)  program, 
formerly  the  Energy  Analysis  and 
Diagnostic  Center  program.  The  lAC 
program  provides  practical  training  in 
industrial  energy  and  waste 
management  generating  improvements 
while  giving  engineering  students  and 
young  professionals  practical 
experience  in  the  application  of  these 
techniques.  Estimated  total  funding  in 
the  amount  of  $33,000,000  will  be 
provided  over  a  five  year  period  of 
performance. 

ADDRESSES:  Solicitation  number  DE- 
PS01-97EE41240  will  be  available 
through  the  Department  of  Energy's 
"Current  Business  Opportunities  at 
Headquarters  Procurement  Operations" 
Homepage  located  at  www.pr.doe.gov/ 
solicit.html.  Interested  applicants  that 
do  not  have  internet  access  may  request 
a  copy  of  the  solicitation  by  sending  a 
request  with  a  virus-free  diskette  and 
diskette  mailer  to  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  Attn:  Document  Control 
Specialist,  HR-562. 1000  Independence 
Ave..  SW..  Washington.  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jackie  Kniskem.  HR-561.21,  Office  of 
Placement  and  Administration,  U.S. 
Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington, 
D.C.  20585.  telephone  number  (202) 
426-0049.  e-mail  at 
jacqueline.kniskem@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION:  The  lAC 
program,  in  operation  for  twenty  years, 
has  been  guided  by  field  management 
working  under  (>olicy  guidelines 
established  by  the  Department  of  Energy 
(DOE).  The  program  has  expanded  to 
provide  in-depth,  on-site  energy,  waste 
management  and  productivity 
assessments  for  small-  and  medium-size 
manufacturers,  followed  by 
recommendations  for  specific  dollar 
savings.  These  assessments,  conducted 
by  faculty  and  students  of  LAC  schools, 
are  designed  to  identify  energy,  waste, 
and  productivity  improvements  as 
assessment  recommendations  (ARs) 
throughout  the  plant,  e.g.,  production- 
related  services,  HVAC,  and 
housekeeping.  During  the  6  to  9  month 


period  following  audit  report 
submission  to  the  client  plant,  the  LAC 
conducts  a  survey  of  the  client  to 
determine  which  ARs  have  been 
implemented.  This  provides  a 
reasonably  accurate  and  on-going 
measure  of  the  effectiveness  of  the 
program. 

Tne  Industrial  Assessment  Center 
program  provides  practical  training  in 
.industrial  energy  and  waste 
management  generating  improvements 
for  increased  productivity  while  giving 
young  engineering  professionals 
practical  experience  in  the  application 
of  these  techniques,  in  a  working 
manufacturing  environment.  These 
young  professionals  assist  senior  faculty 
and  professionals  in  the  collection  and 
evaluation  of  energy,  waste  and 
productivity  data  for  client  firms. 
Students  with  this  background  are  better 
equipped,  upon  graduation,  to  perform 
energy  and  waste  management 
responsibilities  in  the  industrial  sector. 
Their  employment  potential  is 
enhanced  because  of  the  practical  work 
experience  they  have  acquired. 

Each  LAC  Region  is  administered  by  a 
Regional  Field  Manager.  LAC  field 
management  conducts  performance 
reviews  and  evaluations  and  prepares 
analytical  and  statistical  summaries  of 
all  regional  data.  Schools  report 
assessment  data  on  line  to  the  LAC  data 
base.  The  directors  of  all  LACs  meet 
annually  to  review  program  progress 
and  to  exchange  information  with  each 
other.  The  field  manager  should  be 
prepared  to  provide  creative  leadership 
in  the  area  of  industrial  energy,  waste, 
and  productivity  management,  database 
management,  data  aggregation  and 
analysis,  and  the  preparation  of 
information  and  reports  for  use  in 
developing  training  aids  and  technical 
assistance  documents. 

This  assistance  action  provides 
funding  for  the  ultimate  operation  of 
schools  participating  in  the  lAC 
Program.  The  field  management 
responsibility  will  be  awarded  for  an 
eastern  Held  management  region  and  a 
western  field  management  region  of  the 
United  States  as  divided  by  the 
Mississippi  River.  Competitors  may   ^ 
receive  awards  in  either  field 
management  territory.  The  purpose  of 
the  awards  is  to  provide  coordination 
and  management  of  the  schools 
participating  in  the  LAC  Program.  In 
addition,  the  management  of  the 
national  database  of  the  audit  and 
assessment  data  ht>m  the  LAC  program 
will  be  awarded. 

Pursuant  to  10  CFR  600.9,  a 
soHcitation,  which  will  include  the 
project  objectives,  application 
instructions,  evaluation  criteria,  and  a 


model  grant,  is  expected  to  be  issued  in 
mid  April  1997.  The  due  date  for 
proposals  will  be  indicated  in  the 
solicitation;  but  will  not  be  earlier  than 
30  days  after  the  issuance  of  the 
solicitation.  The  Department  intends  to 
award  two  cooperative  agreements  as  a 
result  of  this  solicitation. 

Issued  in  Washington,  D.C.  on  April  3, 
1997. 
Scott  SheCBeld, 

Director,  Headquarters  Operations  Division 

B,  Office  of  Headquarters  Procurement 

Operations. 

IFR  Doc.  97-9199  Filed  4-9-97;  8:45  am] 

BILUNG  CODE  e4S(M>1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-311-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

April  4, 1997. 

Take  notice  that  on  April  1, 1996, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1 ,  the 
following  revised  tariff  sheet  to  be 
effective  June  1,  1997: 

Third  Revised  Sheet  No.  109 

ANR  submits  that  the  purpose  of  this 
filing  is  to  propose  a  modification  to  its 
General  Terms  and  Conditions  to  permit 
shippers  to  make  pool-to-pool  transfers 
at  the  Headstations  in  its  Southeast  and 
Southwest  supply  areas. 

ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-9266  Filed  4-9-97;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP97-1 72-002] 

ANR  Storage  Company;  Notice  of 
Compliance  Filing 

April  4, 1997. 

Take  notice  that  on  April  1, 1997, 
ANR  Storage  Company  (ANRS)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  tariff  sheets 
listed  on  the  Appendix  A  to  the  filing, 
to  be  effective  Jime  1, 1997. 

ANRS  states  that  the  attached  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  Order  issued  on 
February  13.  1997  in  the  above 
captioned  docket.  The  tariff  sheets 
incorporate  changes  to  conform  to  the 
standards  adopted  by  the  Gas  Industry 
Standards  Board  at  Docket  No.  RM96- 
1-000. 

ANRS  states  that  copies  of  the  filing 
were  served  upon  the  company's 
Jurisdictional  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  April  21,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  0.  Cashell, 
Secretary. 
(FR  Doc.  97-9267  Filed  4-9-97;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 87-003] 

Arkansas  Western  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  4.  1997. 

Take  notice  that  on  April  1, 1997, 
Arkansas  Western  Pipeline  Company 
(AWP)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  pro  forma  tariff  sheets 
to  become  effective  June  1, 1997. 

AWP  states  that  the  filing  sets  forth 
the  revisions  to  AWP's  tariff  sheets  that 
are  necessary  to  comply  with  Order  No. 
587  in  Docket  No.  RM96-1-000. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  petitions  or 
protests  must  be  filed  on  or  before  April 
21, 1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Lois  0.  Cashell, 
Secretary. 

(FR  Doc.  97-9268  Filed  4-9-97;  8:45  am] 
BILLING  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-181-002] 

CNG  Transmission  Corporation;  Notice 
of  Compliance  Tariff  Filing 

April  4,  1997. 

Take  notice  that  on  April  1, 1997, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  various  tariff  sheets  listed  on  .^ 

Appendix  A  of  CNG's  filing.  CNG 
requests  an  effective  date  of  June  1, 
1997,  for  its  proposed  tariff  sheets. 

CNG  states  that  the  purpose  of  this 
filing  is  to  revise  CNG's  FERC  Gas 
Tariff,  to  implement  certain  business 
practice  standards  that  have  been 
developed  by  the  Gas  Industry 
Standards  Board  ("GISB").  These  GISB 
standards  have  been  incorporated  by 
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reference  in  the  Commission's 
regulations  through  Order  Nos.  587, 
587-B,  and  587-C.  As  modified  in 
accordance  with  the  February  13  Order 
and  the  Order  No.  587  series,  O^IG's 
revised  FERC  Gas  Tariff  complies  with 
each  of  the  GISB  business  practice 
standards  that  has  been  adopted  by  the 
Commission  to  date,  with  the  limited 
exception  of  Standards  2.3.7  and  2.3.11, 
for  which  CNG  obtained  a  partial  waiver 
under  the  February  13  Order.  The  table 
attached  as  Appendix  B  to  this  letter 
details  CNG's  compliance  with  each 
GISB  business  practice  standard. 

CNG  states  that  copies  of  its  filing 
have  been  mailed  to  CNG's  customers 
and  interested  state  commissions,  and  to 
j)arties  to  the  captioned  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  this  hUng  should  Rle  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  21, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  O.  Cashell, 
Secretary. 

IFR  Doc.  97-9269  Filed  4-»-97:  8:45  am] 
MLUNQ  COM  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CofTHTiission 

[Docket  No.  RP97-1 45-001] 

Crossroads  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

April  4. 1997. 

Take  notice  that  on  April  1, 1997. 
Crossroads  Pipeline  Company 
(Crossroads)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  with 
an  effective  date  of  June  1. 1997. 

Crossroads  asserts  that  this  filing  is 
being  made  to  comply  with  the 
requirements  of  the  Commission's  Order 
Nos.  587,  587-A.  and  587-B  issued  in 
Docket  No.  RM96-1-000.  and  the 
Commission's  March  6, 1997  letter  order 
on  Crossroads'  December  2, 1996 
compliance  filing. 

Crossroads  states  that  the  purpose  of 
its  filing  is  to  reflect  changes  to  its  tariff 


to  implement  the  standards  approved  by 
the  Gas  Industry  Standards  Board  and 
incorporated  into  the  Commission's 
regulations. 

Crossroads  states  further  that  copies 
of  the  filing  were  served  on  its  current 
firm  and  interruptible  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  the 
Commission's  rules  and  regulations  18 
CFR  Sections  385.211  and  385.214.  All 
such  motions  or  protests  must  be  filed 
on  or  before  April  21,  1997.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  protestants  parties  tathe 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Crossroads'  filing 
are  on  file  with  the  Commission  and  are 
available  for  pubfic  inspection  in  the 
Public  Reference  Room. 
Lois  O.  Cashell. 
Secretary. 
IFR  Doc.  97-9270  Filed  4-»-97;  8:45  am] 

8ILUNQ  COOC  f717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-31 4-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Tariff  Filing 

April  4.  1997. 

Take  notice  that  on  April  1,  1997,  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee),  filed  the  original  and 
revised  tariff  sheets  listed  on  Appendix 
A  to  the  filing,  in  compliance  with  the 
Order  on  Compliance  issued  by  the 
Commission  on  January  8.  1997  in  this 
proceeding  requiring  East  Tennessee  to 
file  a  pooling  proposal.  East  Tennessee 
proposes  an  effective  date  of  no  later 
than  August  1,  1997  for  the  original  and 
revised  sheets. 

East  Tennessee  states  that  the  original 
and  revised  tariff  sheets  reflect  the 
changes  to  East  Tennessee's  tariff 
required  to  establish  a  supply 
aggregation  service  which  is  consistent 
with  the  Gas  Industry  Standards  Board's 
standards  regarding  pooling  that  were 
adopted  by  the  Commission  in  Order 
No.  587. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all 
affected  customers  and  state  regulator}' 
commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before  April 
21. 1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fifing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
PubUc  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-9271  Filed  4-9-97;  8:45  ami 


BILLING  COOC  (TW-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-31 0-000] 

Garden  Banks  Gas  Pipeline,  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  4, 1997. 

Take  notice  that  on  April  1, 1997, 
Garden  Banks  Gas  Pipeline,  LLC  (GBGP) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
pro  forma  Tariff  sheets  set  forth  on 
Appendix  B  to  the  filing  in  compliance 
with  the  Commission's  Order  No.  587. 
to  become  effective  June  1, 1997. 

On  July  17. 1996,  the  Commission 
issued  Order  No.  587  which  revised  its 
regulations  governing  interstate  natural 
gas  pipelines  to  require  such  pipelines 
to  follow  standardized  business 
practices  issued  by  the  Gas  Industry 
Standards  Board  (GISB)  and  adopted  by 
the  Commission.  18  CFR  §  284.10(b). 
The  standards  govern  certain  aspects  of 
the  following  practices  of  natural  gas 
pipelines:  nominations,  allocations, 
balancing,  measurement,  invoicing,  and 
capacity  release.  In  Docket  Nos.  CP96- 
678-000  and  CP96-«79-000,  GBGP  was 
directed  to  file  GISB  complaint  pro 
forma  Tariff  sheets  within  60  days  of 
implementation. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  18  CFR 
Sections  385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
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All  such  motions  and  protests  must  be 
filed  by  April  21,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  Cashell, 
Secretary. 

(FR  Doc.  97-9272  Filed  4-9-97;  8:45  am) 
BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-141-002] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Compliance 
Filing 

April  4,  1997. 

Take  notice  that  on  April  1, 1997, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
consideration  as  part  of  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective 
June  1, 1997: 

Third  Revised  Sheet  No.  1 
Fifth  Revised  Sheet  No.  4 
Fourth  Revised  Sheet  No.  4A 
Second  Revised  Sheet  No.  8 
Fourth  Revised  Sheet  No.  9 
Second  Revised  Sheet  No.  10 
Original  Sheet  No.  IDA 
Second  Revised  Sheet  No.  11 
Original  Sheet  No.  11 A 
First  Revised  Sheet  No.  12 
Third  Revised  Sheet  No.  13 
Original  Sheet  No.  13A 
Second  Revised  Sheet  No.  17 
Second  Revised  Sheet  No.  20 
Second  Revised  Sheet  No.  21 
Second  Revised  Sheet  No.  22 
First  Revised  Sheet  No.  27 
Original  Sheet  No.  27A 
Second  Revised  Sheet  No.  31 
Second  Revised  Sheet  No.  33 
First  Revised  Sheet  No.  39 
Original  Sheet  No.  39A 
Fourth  Revised  Sheet  No.  40 
First  Revised  Sheet  No.  40A 
First  Revised  Sheet  No.  40B 
Third  Revised  Sheet  No.  41 
Original  Sheet  No.  41 A 
Second  Revised  Sheet  No.  42 
Original  Sheet  No.  42A 
Original  Sheet  No.  42B 
Second  Revised  Sheet  No.  43 
Second  Revised  Sheet  No.  50C 

Great  Lakes  states  that  these  tariff 
sheets  are  being  filed  in  compliance 


with  an  order  of  Federal  Energy 
Regulatory  Commission  (Commission] 
issued  February  13. 1997  in  the  above 
named  proceeding.  The  order  required 
Great  Lakes  to  file  actual  tariff  sheets 
reflecting  the  required  modifications  to 
the  pro  forma  tariff  sheets  filed 
December  2,  1996  in  compliance  with 
Order  No.  587,  76  FERC  ^61,042  (1996), 
issued  July  17, 1996,  in  Docket  No. 
RM96-1/000.  hi  Order  No.  587,  the 
Commission  adopted  the  standards 
proposed  by  the  Gas  Ihdustry  Standards 
Board  (GISB)  to  standardize  business 
practices  and  electronic 
communications. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  21. 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Commission's  Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary.     . 

[FR  Doc.  97-9273  Filed  4-9-97;  8:45  am] 
BIUJNG  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[CP96-647-4)00] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Site  Visit 

April  4, 1997. 

On  April  14, 15,  16,  and  17, 1997.  the 
Office  of  Pipeline  Regulation  (OPR)  staff 
will  inspect,  with  Great  Lakes  Gas 
Transmission  Limited  Partnership 
(Great  Lakes)  personnel,  the  route  of  the 
facilities  proposed  by  Great  Lakes  in 
Minnesota  and  Wisconsin  (Great  Lakes 
1998  Expansion  Project).  Both  aerial  and 
ground  inspections  will  be  conducted. 

All  interested  parties  may  attend. 
Those  planning  to  attend  the  site 
inspections  must  provide  their  own 
transportation. 

For  additional  information,  contact 
Paul  McKee  at  (202)  208-1088. 
Robert  J.  Cupina, 
Deputy  Director,  Office  of  Pipeline 
Regulation. 

[FR  Doc.  97-9274  Filed  4-9-97;  8:45  am) 
BILUNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 78-000] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Compliance  Rling 

April  4, 1997. 

Take  notice  that  on  April  1, 1997, 
Kem  River  Gas  Transmission  (Kern 
River)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff  the  tariff  sheets 
identified  on  Appendix  A  to  the  filing, 
to  become  effective  June  1, 1997. 

Kem  River  states  that  Ihe  purpose  of 
the  instant  filing  is  to:  (1)  Comply  with 
the  directives  of  Order  No.  587-B, 
issued  by  the  Commission  on  January 
30,  1997  in  Docket  No.  RM96-1-003;  (2) 
comply  with  the  Commission's  March  6, 
1997  order  which  required  certain 
revisions  to  Kem  River's  pro  forma  tariff 
sheets  filed  on  December  2,  1996;  (3) 
comply  with  the  Commission's  March 
28, 1997  order  in  Docket  No.  RP97-178- 
001  which  required  Kem  River  to  adopt 
GISB  standard  1.3.1  verbatim;  and  (4) 
effectuate  changes  to  the  General  Terms 
and  Conditions,  the  individual  Rate 
Schedules,  and  the  applicable  pro  forma 
service  agreements  in  Kem  River's  tariff 
which  are  necessary  to  implement  the 
Gas  Industry  Standards  Board  (GISB) 
standards  which  have  been  previously 
approved  by  the  Commission  in  Kem 
River's  pro  forma  tariff  sheets  submitted 
on  December  2,  1996. 

Any  person  desiring  to  protest  tliis 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  Fir^t  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  21, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-9275  Filed  4-9-97;  8:45  ami 

BILLING  COOE  STIT-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPM-320-010] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  4, 1997. 

Take  notice  that  on  April  1, 1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  the  following 
revised  tariff  sheet  in  its  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1,  to  be 
effective  April  1, 1997: 

Sixth  Revised  Sheet  No.  29 

Koch  states  that  this  tariff  sheet 
reflects  the  necessary  reporting 
requirements  as  ordered  by  the 
Commission  for  a  specific  negotiated 
rate  transaction. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Lois  D.  Casbell. 
Secretary. 
(FR  Doc.  97-9276  Filed  4-9-97;  8:45  am] 

BILUNG  CODE  <717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-316-000] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

April  4, 1997. 

Take  notice  that  on  April  1, 1997. 
Midwestern  Gas  Transmission  Company 
(Midwestern).  Hied  the  original  and 
revised  tariff  sheets  listed  on  Appendix 
A  to  the  filing,  in  compliance  with  the 
Order  on  Compliance  issued  by  the 
Commission  on  January  8,  1997  in  this 
proceeding  requiring  Midwestern  to  file 
a  pooUng  proposal.  Midwestern 
proposes  an  effective  date  of  August  1, 
1997  for  the  original  and  revised  tariff 
sheets. 


Midwestern  states  that  the  revised 
tariff  sheets  reflect  the  changes  to 
Midwestern's  tariff  required  to  establish 
a  supply  aggregation  service  which  is 
consistent  with  the  Gas  Industry 
Standards  Board's  standards  regarding 
pooling  that  were  adopted  by  the 
Commission  in  Order  No.  587. 

Midwestern  states  that  copies  of  the 
nUng  have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions.        ^ 

Any  person  desiring  to  be  heard  or  to 
protest  this  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426.  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  on  or 
before  April  21.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  97-9277  Filed  4-9-97;  8:45  am) 
BILLMG  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-3ia-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Filing 

April  4.  1997. 

Take  notice  that  on  April  1, 1997, 
NorAm  Gas  Transmission  Company 
(NGT)  made  its  annual  FT  and  IT  Cash 
Balancing  Revenue'  Credit  filing  and  its 
annual  IT  Revenue  Credit  fihng, 
pursuant  to  Sections  5.7(c)(ii)(2)B., 
23.2(b)(iv)  and  23.7  of  the  General 
Terms  and  Conditions  of  NGT's  FERC 
Gas  Tariff,  Fourth  Revised  Volume  No. 
1. 

NGT  states  that  its  filing  addresses  the 
period  from  February  1,  1996  through 
January  31, 1997.  The  calculations  made 
in  accordance  with  Section  23.9  of 
NGT's  General  Terms  and  Conditions 
result  in  an  IT  Revenue  Credit  and  FT 
and  IT  Cash  Balancing  Credits  of  zero. 
Because  the  credits  reflected  in  NGT's 
current  tariffs  are  zero,  NGT  is  making 
no  adjustment  to  its  tariffs  as  a  result  of 
this  filing. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  11,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-9278  Filed  4-9-97;  8:45  am] 
BILLING  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM97-2-31-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  4,  1997. 

Take  notice  that  on  April  1,  1997, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volumes  No.  1,  the  following  revised 
tariff  sheets  to  be  effective  May  1, 1997: 

Eighth  Revised  Sheet  No.  5 
Eighth  Revised  Sheet  No.  6 

NGT  states  that  the  revised  tariff 
sheets  are  being  filed  to  adjust  NGT's 
fuel  percentages  pursuant  to  Section  21 
of  its  General  Terms  and  Conditions. 

Any  person  desiring  to  be  heard  or 
protest  the  proposed  tariff  sheets  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  pubhc  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  97-9279  Filed  4-9-97;  8:45  ami 

BILLING  C006  CTIT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-019] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  4,  1997. 

Take  notice  that  on  April  1, 1997, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  be  effective  April  1, 1997: 

Twelfth  Revised  Sheet  No.  7 
Fifth  Revised  Sheet  No.  7B 
First  Revised  Sheet  No.  7E.02 
First  Revised  Sheet  No.  7E.03 

NGT  states  that  these  tariff  sheets  are 
filed  herewith  to  reflect  specific 
negotiated  rate  transactions  for  the 
month  of  April,  1997. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-9280  Filed  4-9-97;  8:45  am) 

BILUNG  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-31S-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

April  14. 1997. 

Take  notice  that  on  April  1, 1997, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  the  tariff  sheets  listed  on  Appendix  A 
to  the  filing,  to  be  effective  June  1, 1997. 

Northwest  states  that  this  filing  is 
submitted  to  propose  a  number  of 
additions  or  modifications  to  its  tariff  to 
incorporate  changes  or  to  provide  new 
services  spawned  by  adoption  of  the 
standards  of  the  Gas  Industry  Standards 
Board  as  reflected  in  FERC  Order  Nos. 
587  et  seq.,  in  Docket  Nos.  RM96-1- 
000,  et  seq.  Specifically.  Northwest 
proposes:  (1)  To  implement  a  procedure 
for  providing  pooUng  services  to  comply 
with  the  Commission's  Order  on 
Compliance  Filing  issued  on  February 
18. 1997,  in  Docket  No.  RP97-180-000; 
(2)  to  restate  Northwest's  monthly  rates 
as  daily  rates;  and  (3)  to  add  definitions 
to  clarify  terms  used  in  the  GISB 
Standards  and  in  Northwest's  tariff. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  April  21, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  0.  Casliell, 
Secretary. 
IFR  Doc.  97-9281  Filed  4-9-97;  8:45  am) 

BILLING  COOE  eriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 80-0021 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

April  4, 1997. 

Take  notice  that  on  April  1, 1997. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
ifs  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  the  tariff  sheets  listed  on  Appendix  A 
to  the  filing,  to  be  effective  June  1, 1997. 

Northwest  states  that  this  filing, 
which  relates  to  standard  business 
practices,  is  submitted  (1)  to  comply 
with  the  Commission's  Order  on 
Comphance  Filings  issued  on  February 
18, 1997  in  Docket  No.  RP97-180-000; 
and  (2)  to  incorporate  additional 
standards  and  definitions  adopted  in 
Order  Nos.  587-B  and  587-C  in  Docket 
Nos.  RM96-1-003  et  al. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  21,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  0.  Cashell, 
Secretary. 
IFR  Doc.  97-9282  Filed  4-9-97;  8:45  am] 

BILLING  COOE  <717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-31 0-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Application 

April  4, 1997. 

Take  notice  that  on  March  27, 1997, 
Northwest  Pipefine  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158-0900,  filed  in  Docket 
No.  CP97-310-000,  an  abbreviated 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act,  and  Part  157  of  the 
Commission's  Regulations,  requesting 
permission  and  approval  to  abandon  its 
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presently  authorized  intemiptible 
transportation  of  natural  gas  for  Chevron 
Chemical  Company  (Chevron)  under 
Rate  Schedule  X-89,  in  Northwest's 
FERC  Gas  Tariff,  Original  Volume  No.  2. 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  states  that  Rate  Schedule 
X-89  cvurently  covers  the  intemiptible 
transportation  of  up  to  10,000  Dth  per 
day  for  Chevron  from  various  receipt 
points  on  Northwest's  system  to  {joints 
of  interconnection  with  Northwest 
Natural  Gas  Company  near  St.  Helens. 
Oregon  and  Cascade  Natural  Gas 
Corporation  near  Finley,  Washington. 

Northwest  further  states  that  the 
Transportation  Agreement  expired  by  its 
own  terms  on  July  16, 1996,  and  that  no 
services  have  been  requested  or 
provided  thereunder  since  April  of 
1988. 

Northwest  also  states  that  no 
abandonment  of  facilities  is  proposed  in 
conjunction  with  the  abandonment  of 
this  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 
25.  1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
'  filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
\for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northwest  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-9283  Filed  4-9-97;  8:45  am) 

BIUJNO  COM  tTIT-tl-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-103-001] 

OkTex  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

April  4,  1997. 

Take  notice  that  on  April  1, 1997, 
OkTex  Pipeline  Company  (OkTex) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
the  tariff  sheets  listed  on  the  filing,  with 
an  effective  date  of  June  1, 1997. 

OkTex  states  that  the  filing  is  made  to 
comply  with  the  Federal  Energy 
Regulatory  Commission's  February  14, 
1997  Letter  Order.  Order  No.  587, 
"Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines."  HI 
FERC  Stats.  &  Regs.  Regulations 
Preambles  1 31,039  ( 'Final  Rule"),  and 
Order  No.  587-B,  'Standards  for 
Business  Practices  of  Interstate  Natural 
Gas  Pipelines,"  78  FERC  1  61,076 
(1997),  adopting  certain  standardized 
business  practices  and  electronic 
communication  practices  promulgated 
by  the  Gas  Industry  Standards  Board 
("GISB")  and  requiring  pipelines  to 
comply  with  the  requirements  of  the 
GISB  standards  by  incorporating  the 
GISB  standards  by  reference  into  the 
Commission's  Regulations.  OkTex 
moved  that  the  Commission  permit  the 
tariff  sheets  to  become  effective  June  1 , 
1997,  as  required  by  the  staggered 
implementation  schedule  set  forth  in 
the  Final  Rule. 

OkTex  states  that  copies  of  the  filing 
were  served  upon  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  21,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 


to  the  proceeding.  Copies  of  this  filing 

are  on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  97-9284  Filed  4-9-97;  8:45  am] 

WLUNO  COOE  (Tir-tl-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-d1 3-000] 

Ozark  Gas  Transmission  System; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  4,  1997. 

Take  notice  that  on  April  1, 1997, 
Ozark  Gas  Transmission  System  (Ozark) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  become 
effective  May  2, 1997: 

Second  Revised  Sheet  No.  88 
Original  Sheet  No.  88A 
Original  Sheet  No.  117A 

Ozark  states  that  the  purpose  of  this 
filing,  made  in  accordance  with  the 
provisions  of  Section  154.204  of  the 
Commission's  Regulations,  is  to 
establish  the  flexibility  under  Ozark's 
tariff  to  negotiate  rates  in  accordance 
with  the  Commission's  Statement  of 
Policy  on  Alternatives  to  Traditional 
Cost-of-Service  Ratemaking  for  Natural 
Gas  Pipelines,  Docket  No.  RM95-6-000 
and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines,  Docket  No.  RM96-7-000 
issued  January  31, 1996  (Policy 
Statement). 

Ozark  proposes  to  establish  a 
negotiated/recourse  rate  program 
applicable  to  Ozark's  Part  284  firm 
transportation  services  under  Rate 
Schedules  FTS,  ITS,  and  T-1  consistent 
with  the  Policy  Statement  as  well  as 
Commission  pronouncements 
resp>ecting  negotiated  rate  filings  of 
other  pipelines. 

Ozark  states  that  copies  of  this  filing 
are  being  served  on  all  jurisdictional 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 


Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasbeU.  • 

Secretory. 
IFR  Doc.  97-9285  Filed  4-9-97;  8:45  am) 

BILUNO  COOe  1717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-134-001] 

Pacific  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

April  4,  1997. 

Take  notice  that  on  April  1. 1997. 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  be  effective 
June  1,  1997. 

PGT  asserts  the  purpose  of  this  filing 
is  to  comply  with  the  Commission's 
Order  issued  March  4. 1997  in  Docket 
RM97-134-000,  on  PGT's  compliance 
filing  establishing  standards  for 
business  practices  of  interstate  natural 
gas  pipelines.  PGT  states  the  filing 
conforms  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1-A  to  the 
requirements  of  Order  587  in 
compliance  with  the  March  4, 1997 
Order. 

PGT  further  states  a  copy  of  this  filing 
has  been  served  upon  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies,  as  well  as  the 
official  service  list  compiled  by  the 
Secretary  in  the  above-referenced 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  on  or  before  April 
21,  1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  ins{)ection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  97-9286  Filed  4-9-97;  8:45  am) 

BILLING  CODE  C717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-169-001] 

Riverside  Pipeline  Company,  LP.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  4,  1997. 

Take  notice  that  on  April  1, 1997, 
Riverside  Pipeline  Company  (Riverside) 
tendered  for  filing  to  become  part  of 
Riverside's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  with  an 
effective  date  of  June  1, 1997. 

Riverside  states  that  the  filing  is  made 
to  comply  with  the  Federal  Energy 
Regulatory  Commission's  Order  No. 
587,  "Standards  for  Business  Practices 
of  Interstate  Natural  Gas  Pipelines,"  III 
FERC  Stats.  &  Regs.  Regulations 
Preambles  1 31,039  ("Final  Rule"),  and 
Order  No.  587-B,  78  FERC  1 61.076 
(1997),  adopting  certain  standardized 
business  practices  and  electronic 
communication  practices  promulgated 
by  the  Gas  Industry  Standards  Board 
("GISB")  and  requiring  pipelines  to 
comply  with  the  requirements  of  the 
GISB  standards  by  incorporating  the 
GISB  standards  by  reference  into  the 
Commission's  Regulations,  and  the 
Commission's  March  16,  1997,  "Order 
on  Compliance  Filing,"  78  FERC 
1 61,245  (1997)  in  Docket  No.  RP97- 
169-000. 

Riverside  requested  that  the 
Commission  permit  the  tariff  sheets  to 
become  effective  June  1, 1997,  as 
required  by  the  staggered 
implementation  schedule  set  forth  in 
the  Final  Rule. 

Riverside  states  that  copies  of  the 
filing  were  served  upon  the  parties 
listed  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding  and  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  21, 1997. 
Protests  will  be  considered  by  the 


Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  the  protestants  parties 

to  the  proceeding.  Copies  of  this  filing 

are  on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-9287  Filed  4-9-97;  8:45  am) 

■ILUNG  COOE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 38-002] 

Shell  Gas  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

April  4,  1997. 

Take  notice  that  on  April  1, 1997, 
Shell  Gas  Pipeline  Company  (SGPC) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
sheets  set  forth  on  Appendix  B  to  the 
filing  in  compliance  with  the  Order  in 
Docket  Nos.  RP97-1 38-000  and  RP97- 
138-001  issued  March  6, 1997  to 
become  effective  June  1, 1997. 

SGPC  states  that  the  amended  tariff 
sheets  set  forth  revisions  to  SGPC's 
December  2,  1996  and  January  17. 1997 
tariff  filings,  made  to  comply  with  Order 
No.  587.  The  amended  tariff  sheets 
reflect  changes  for:  (1)  Certain  standards 
that  have  been  either  incorporated 
verbatim  or  by  reference;  (2)  revised 
intra-day  nominations  that  allow  for 
later  effective  times;  and  (3)  include  an 
end  date  to  the  shipper  nomination 
form. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  by  April  21 ,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  97-9288  Filed  4-9-97;  8:45  am) 

BiLUNG  CODE  «717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-321-000] 

Southern  Natural  Gas  Company; 
Notice  of  Refund  Report 

April  4. 1997. 

Take  notice  that  on  April  2, 1997 
Southern  Nat^lral  Gas  Company 
(Southern)  tendered  for  filing  a  Refund 
Report. 

Southern  states  that  pursuant  to 
Section  23.3  of  the  General  Terms  and 
Conditions  of  Southern's  Tariff  the 
Refund  Report  sets  forth  Rate  Schedule 
ISS  revenues  refunded  to  Rate  Schedule 
CSS  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protest  should  be  filed  on  or  before 
April  11,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loia  D.  Coahell, 
Secretary. 

|FR  Doc.  97-9289  Filed  4-9-97;  8:45  am] 
anjjNQ  cooc  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-177-001] 

Steuben  Gas  Storage  Company;  Notice 
of  Compliance  Filing 

April  4. 1997. 

Take  notice  that  on  April  1,  1997, 
Steuben  Gas  Storage  Company  (Steuben) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
tariff  sheets  listed  on  the  Appendix  A  to 
the  filing,  to  be  effective  )une  1,  1997. 

Steuben  states  that  the  attached  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  Order  issued  on 
March  4,  1997  in  the  above  Captioned 
docket.  The  tariff  sheets  incorporate 
changes  to  conform  to  the  standards 


adopted  by  the  Gas  Industry  Standards 
Board  at  Docket  No.  RM96-1-000. 

Steuben  states  that  copies  of  the  filing 
were  served  upon  the  company's 
Jurisdictional  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  April  21, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  97-9290  Filed  4-9-97;  8:45  am] 

BILLMG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 83-002] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Filing  of  Tariff  Sheets 

April  4.  1997. 

Take  notice  that  on  April  1,  1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  with  an 
effective  date  of  June  1,  1997. 

Texas  Gas  states  that  the  instant  filing 
is  in  compliance  with  the  Commission's 
Order  issued  February  14.  1997,  in 
Docket  No.  RP97-1 83-000  in  response 
to  the  pro  forma  tariff  sheets  previously 
filed  to  implement  the  business 
standards  issued  by  the  Gas  Industry 
Standards  Board  (GISB)  which  were 
incorporated  by  the  Commission  in 
Order  No.  587.  The  tariff  sheets  reflect 
those  revisions  directed  by  the  February 
14,  1997,  Order  and  also  incorporate  by 
reference  into  the  tariff  the  Electronic 
Delivery  Mechanism  Standards  adopted 
by  Order  No.  587-B.  As  directed,  the 
filing  is  being  made  sixty  (60)  days  in 
advance  of  the  June  1, 1997,  effective 
date  for  Texas  Gas  to  implement  GISB 
Standards. 

Texas  Gas  states  that  copies  of  the 
tariff  sheets  are  being  served  upon  Texas 
Gas's  jurisdictional  customers  and 
interested  state  commissions,  as  well  as 
all  parties  on  the  Commission's  official 
service  list  in  this  docket. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  April  21,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caahell, 
Secretary. 

[FR  Doc.  97-9291  Filed  4-9-97;  8:45  am] 
BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-31 2-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

April  4.  1997. 

Take  notice  on  April  1, 1997, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  tariff  sheets  to  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
which  tariff  sheets  are  enumerated  in 
Appendix  A  attached  to  the  filing. 

"Transco  states  that  the  purpose  of  the 
filing  is  to  implement  a  gas  parking  and 
borrowing  service  under  Rate  Schedule 
PBS.  Service  under  Rate  Schedule  PBS 
will  enable  Transco  to  accommodate  the 
needs  of  the  marketplace  in  a  manner 
not  currently  available  under  its  existing 
tariff  by  providing  shippers  with 
enhanced  flexibility  to  manage  their  gas 
supplies. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  customers.  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  D.C.  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  fiUng  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

jFR  Doc.  97-9292  Filed  4-9-97;  8:45  am] 

BtLUNG  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP97-1 60-001] 

Western  Gas  Interstate  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  4. 1997. 

Take  notice  that  on  April  1, 1997, 
Western  Gas  Interstate  Company  (WGI) 
tendered  for  filing  to  become  part  of 
WGI's  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  with  an 
effective  date  of  June  1, 1997. 

WGI  states  that  the  filing  is  made  to 
comply  with  the  Federal  Energy 
Regulatory  Commission's  February  14, 
1997  Letter  Order,  Order  No.  587, 
"Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines,"  III 
FERC  Stats.  &  Regs.  Regulations 
Preambles  131,039  ("Final  Rule"),  and 
Order  No.  587-B,  "Standards  for 
Business  Practices  of  Interstate  Natural 
Gas  Pipelines,"  78  FERC  161,076  (1997), 
adopting  certain  standardized  business 
practices  and  electronic  communication 
practices  promulgated  by  the  Gas 
Industry  Standards  Board  ("GISB")  and 
requiring  pipelines  to  comply  with  the 
requirements  of  the  GISB  standards  by 
incorporating  the  GISB  standards  by 
reference  into  the  Commission's 
Regulations.  WGI  moved  that  the 
Commission  permit  the  tariff  sheets  to 
become  effective  June  1, 1997,  as 
required  by  the  staggered 
implementation  schedule  set  forth  in 
the  Final  Rule. 

WGI  states  that  copies  of  the  filing 
were  served  upon  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  21. 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  the  protestants  parties 

to  the  proceeding.  Copies  of  this  filing 

are  on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  97-9293  Filed  4-9-97;  8:45  am) 

BtLUNG  COOE  6717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-31 7-000] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

April  4. 1997. 

Take  notice  that  on  April  1, 1997, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  Third  Revised  Sheet 
No.  254  to  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  The  proposed 
effective  date  of  this  tariff  sheet  is  May 
1.  1997. 

WNG  states  that  the  purpose  for  this 
instant  filing  is  to  amend  Article  14  of 
the  General  Terms  and  Conditions  of 
WNG's  FERC  Gas  Tariff  to  provide  for 
the  extension  of  WNG's  pricing 
differential  mechanism  (PDM)  until 
October  1. 1999.  WNG's  PDM  is 
currently  set  to  expire  on  October  1, 
1997. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-9294  Filed  4-9-97;  8:45  am] 

BILLmQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-Q19-000] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

April  4. 1997. 

Take  notice  that  on  April  1, 1997, 
Williams  Natural  Gas  Company  (WNG), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  ' 
sheets,  with  the  proposed  effective  date 
ofMay  1,1997: 

Twentieth  Revised  Sheet  No.  6A 
Original  Sheet  Nos.  8E  and  8F 

WNG  states  that  this  filing  is  being 
made  pursuant  to  Article  14  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  WNG  hereby  submits  its 
second  quarter,  1997,  report  of  take-or- 
pay  buyout,  buydown  and  contract 
reformation  costs  and  gas  supply  related 
transition  costs,  and  the  application  or 
distribution  of  those  costs  and  refunds. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  97-9295  Filed  4-9-97;  8:45  am] 

BILLINQ  COOE  6717-01-M 


17614 


Federal  Register  /  Vol.  62,  No.  69  /  Thursday,  April  10,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No,  69  /  Thursday,  April  10,  1997  /  Notices 


17615 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  ER97-1 294-000,  et  al.] 

Northern  States  Power  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

April  3. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  States  Power  Company 

(Docket  No.  ER97-1 294-000) 

Take  notice  that  on  March  19, 1997, 
Northern  States  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  April  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Eastern  Power  Distribution,  Inc., 
Englehard  Power  Marketing,  Inc., 
Southeastern  Energy  Resources,  Inc., 
Ocean  Energy  Services,  Inc.,  Northrop 
Grumman  Corporation,  Northrop 
Grununan  Corporation,  and  Enserco  ' 
Energy,  Inc. 

(Docket  Nos.  ER94-964-013,  ER94-1690- 
011.  ER95-385-008,  ER96-588-003.  ER96- 
2957-001,  ER96-2958-001.  and  ER96-2964- 
001  (not  consolidated)! 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  March  20, 1997,  Eastern  Power 
Distribution,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  April  5, 1994,  order  in 
Docket  No.  ER94-964-000. 

On  March  24,  1997,  Englehard  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
December  29, 1994,  order  in  Docket  No. 
ER94-1 690-000. 

On  March  14, 1997,  Southeastern 
Energy  Resources.  Inc.  filed  certain 
information  as  required  by  the 
Commission's  February  24. 1995,  order 
in  Docket  No.  ER95-385-O00. 

On  March  21. 1997.  Ocean  Energy 
Services.  Inc.  filed  certain  information 
as  required  by  the  Commission's 
January  19. 1996,  order  in  Docket  No. 
ER96-588-000. 

On  January  29, 1997,  Northrop 
Grumman  Corporation  filed  certain 
information  as  required  by  the 
Commission's  November  13,  1996.  order 
in  Docket  No.  ER96-295  7-000. 

On  January  29, 1997,  Northrop 
Grumman  Corporation  filed  certain 
information  as  required  by  the 


Commission's  November  13, 1996,  order 
in  Docket  No.  ER96-2958-000. 

On  January  31, 1997,  Enserco  Energy 
Inc.  filed  certain  information  as  required 
by  the  Commission's  December  2, 1996, 
order  in  Docket  No.  ER96-2964-000. 

3.  Northern  States  Power  Company 

[Docket  No.  ER97-1 295-000) 

Take  notice  that  on  March  19, 1997, 
Northern  States  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  April  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Amerada  Hess  Corporation 

[Docket  No.  ER97-2 153-000) 

Take  notice  that  on  March  18, 1997, 
Amerada  Hess  Corporation  (Amerada 
Hess),  submitted  for  filing  pursuant  to 
Rule  205,  18  CFR  385.205,  a  request  for 
an  order  accepting  its  proposed  FERC 
Electric  Rate  Schedule  No.  1  effective 
May  1,  1997.  and  an  application  for 
waivers  and  blanket  approval  imder 
various  Commission  Regulations. 

Upon  receipt  of  such  authorizations. 
Amerada  Hess  intends  to  operate  as  a 
marketer  of  electric  power.  The  rates, 
and  the  terms  and  conditions,  of  such 
services  will  be  market-based. 

Amerada  Hess  states  that  it  does  not 
own,  operate,  or  control  any  electric 
power  transmission  or  distribution 
facilities.  Amerada  Hess  is  not  affiliated, 
directly  or  indirectly,  with  any  investor- 
owned  utility  or  any  entity  which  owns 
or  controls  electric  transmission 
facilities  or  facilities  used  for  generation 
of  electric  power.  Nor  is  Amerada  Hess 
affiliated  with  any  entity  which  holds  a 
franchise  or  service  territory  for  the 
transmission,  sales,  or  distribution  of 
electric  power. 

Comment  date;  April  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Western  Resources,  Inc. 

[Docket  No.  ER97-2154-0001 

Take  notice  that  on  March  19, 1997, 
Western  Resources,  Inc.  (Western 
Resources),  tendered  for  filing  a 
proposed  change  in  its  Rate  Schedule 
FERC  No.  264  and  to  Kansas  Gas  and 
Electric's  (KGE)  Rate  Schedule  FERC 
No.  183.  Western  Resources  states  that 
the  change  is  in  accordance  with  its 
Electric  Power,  Transmission  and 
Service  Contract  with  Kansas  Electric    • 
Power  Cooperative  (KEPCo)  and  further 
that  the  proposed  change  for  KGE  is  in 
accordance  with  the  Electric  Power, 
Transmission  and  Service  contract 
between  KGE  and  KEPCo.  Revised 
Exhibits  B  set  forth  Nominated 


Capacities  for  transmission,  distribution 
and  dispatch  service  for  the  contract 
year  beginning  June  1, 1997  and  for  the 
four  subsequent  contract  years,  pursuant 
to  Article  IV,  Section  4.1  of  Rate 
Schedule  FERC  Nos.  264  and  183. 
Revised  Exhibits  C  set  forth  KEPCo's 
Nominated  Capacities  for  the  Points  of 
Interconnection,  pursuant  to  Article  IV, 
Section  4.1  of  Rate  Schedule  FERC  Nos. 
264  and  183.  Revised  Exhibits  D  set 
forth  KEPCo's  load  forecast  and  KEPCo's 
Capacity  Resources  intended  to  provide 
power  and  energy  to  meet  the  forecast 
requirements  for  ten  years  into  the 
future,  pursuant  to  Article  V,  Section 
5.1  of  Rate  Schedule  FERC  Nos.  264  and 
183. 

Copies  of  the  filing  were  served  upon 
Kansas  Electric  Power  Cooperative,  Inc. 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Portland  General  Electric  Company 

[Docket  No.  ER97-21 55-000) 

Take  notice  that  on  March  19, 1997, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  Volume  No.  8, 
Docket  No.  OA96-137-000),  an 
executed  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  with  American  International 
Group  Trading  Corp.  (AIG  Trading 
Corp). 

Pursuant  to  18  CFR  35.11,  and  the 
Commission's  Order  in  Docket  No. 
PL93-2-002  issued  July  30,  1993,  PGE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreement  to  become 
effective  Mardi  10, 1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  AIG  Trading  Corp.  as  noted 
in  the  filing  letter. 

Comment  date:  April  17, 1997.  in 
accordance  with  Standard  Paragraph  E    • 
at  the  end  of  this  notice. 

7.  Portland  General  Electric  Company 

[Docket  No.  ER97-2156-000) 

Take  notice  that  on  March  19. 1997, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  Volume  No.  8, 
Docket  No.  OA96-137-000),  an 
executed  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  with  LG&E  Power  Marketing 
Inc. 

Pursuant  to  18  CFR  35.11,  and  the 
Commission's  Order  in  Docket  No. 


PL93-2-002  issued  July  30, 1993,  PGE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreement  to  become 
effective  March  10, 1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  LG&E  Power  Marketing  Inc. 
as  noted  in  the  filing  letter. 

Comment  date:  April  17.  1997."  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


PL93-2-002  issued  July  30, 1993,  PGE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreement  to  become 
effective  Mardi  10, 1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  MP  Energy.  Inc.  as  noted  in 
the  filing  letter. 

Comment  date:  April  17. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Northeast  Utilities  Service  Company      lo.  Western  Resources,  Inc. 


[Docket  No.  ER97-2157-000) 

Take  notice  that  on  March  19, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  its  operating 
affiliates,  The  Connecticut  Light  and 
Power  Company,  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company, 
Holyoke  Power  and  Electric  Company, 
and  Public  Service  Company  of  New 
Hampshire,  tendered  for  filing  the 
following  Service  Agreements  under  the 
Northeast  Utilities  System  Companies' 
Sale  for  Resale  Tariff  No.  7  Market 
Based  Rates.  NUSCO  requests  an 
effective  date  of  February  1,  1997. 

Service  Agreement  between  NUSCO 
and  LG&E  Power  Marketing,  Inc.,  dated 
January  31,  1997. 

Service  Agreement  between  NUSCO 
and  Electric  Clearinghouse,  Inc.,  dated 
March  1, 1997. 

Service  Agreement  between  NUSCO 
and  Pennsylvania  Power  &  Light 
Company. 

Service  Agreement  between  NUSCO 
and  Delmarva  Power  &  Light  Company, 
dated  February  3, 1997. 

Service  Agreement  between  NUSCO 
and  Baltimore  Gas  &  Electric  Company, 
dated  October  15, 1996. 

Service  Agreement  between  NUSCO 
and  Atlantic  City  Electric,  dated  July  22, 
1996. 

NUSCO  states  that  copies  of  its 
submission  have  been  mailed  or 
delivered  to  each  of  the  named 
customers  on  the  Service  Agreements. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Portland  General  Electric  Company 

(Docket  No.  ER97-21 58-000) 

Take  notice  that  on  March  19."1997, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  Volume  No.  8, 
Docket  No.  OA96-137-000),  an 
executed  Service  Agreement  for  Non- 
firm  Point-to-Point  Transmission 
Service  with  MP  Energy,  Inc. 

Pursuant  to  18  CFR  35.11,  and  the 
Commission's  Order  in  Docket  No. 


[Docket  No.  ER97-2 1 59-000) 

Take  notice  that  on  March  18, 1997, 
Western  Resources.  Inc.,  tendered  for 
filing  a  non-firm  transmission 
agreement  between  Western  Resources 
and  LG&E  Power  Marketing,  Inc. 
Western  Resources  states  that  the 
purpose  of  the  agreement  is  to  permit 
non-discriminatory  access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed  to  become  effective  March  14, 
1997. 

Copies  of  the  filing  were  served  upon 
LG&E  Power  Marketing,  Inc.  and  the 
Kansas  Corporation  Commission. 

Comment  date;  April  17,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Portland  General  Electric  Company 

[Docket  No.  ER97-2 160-000) 

Take  notice  that  on  March  19, 1997, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  Volume  No.  8, 
Docket  No.  OA96-137-000),  an 
executed  Service  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  with  LG&E  Power  Marketing. 
Inc. 

Pursuant  to  18  CFR  35.11.  and  the 
Commission's  Order  in  Docket  No. 
PL93-2-002  issued  July  30, 1993,  PGE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreement  to  become 
effective  Mardi  10. 1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  LG&E  Power  Marketing  Inc. 
as  noted  in  the  filing  letter. 

Comment  date:  April  17. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Boston  Edison  Company 

(Docket  No.  ER97-2161-000) 

Take  notice  that  on  March  19, 1997, 
Boston  Edison  Company  (Boston 


Edison),  tendered  for  filing  a  restated 
Substation  402  Agreement  which  would 
address  the  terms  of  service  provided  by 
Boston  Edison  to  Cambridge  Electric 
Light  Company  at  Boston  Edison's 
transformation  Substation  402.  The 
previous  Station  402  support  agreement 
is  on  file  as  Boston  Edison's  FERC 
Electric  Rate  Schedule  No.  149. 

Boston  Edison  requests  waiver  of  the 
Commission's  prior  notice  agreement  to 
permit  the  Substation  402  Agreement  to 
become  effective  March  10, 1997. 

Comment  date:  April  17. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Puget  Sound  Enei^,  Inc. 

[Docket  No.  ER97-2162-000) 

Take  notice  that  on  March  19, 1997, 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Notice  of  Succession  in 
Ownership  or  Operation.  A  copy  of  the 
filing  was  served  upon  parties  indicated 
on  the  official  service  list  in  the 
applicable  proceedings. 

Comment  date;  April  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER97-2 163-0001 

Take  notice  that  on  March  19, 1997. 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Service  Agreement 
between  RG&E  and  the  Southern  Energy 
Trading  and  Marketing,  Inc.  (Customer). 
This  Service  Agreement  specifies  that 
the  Customer  has  agreed  to  the  rates, 
terms  and  conditions  of  the  RG&E  open 
access  transmission  tariff  filed  on  July  9, 
1996  in  Docket  No.  OA96-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  dete  of 
March  10, 1997  for  the  Southern  Energy 
Trading  and  Marketing,  Inc.  Service 
Agreement.  RG&E  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PacifiCorp 

[Docket  No.  ER97-2 164-000) 

Take  notice  that  on  March  19, 1997, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
Revision  No.  7  to  Exhibit  A,  Contract 
No.  14-06-400-3976,  Weber  Basin 
Project,  for  Water  Exchange  and 
Transmission  Service,  between 
PacifiCorp  and  Western  Area  Power 
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Administration  (Western),  PacifiCorp's 
Rate  Schedule  FERC  No.  286.  Exhibit  A 
specifies  Points  of  Delivery  of  power 
and  energy  received  by  PacifiCorp  at 
Points  of  Connection  with  Western's 
Weber  Basin  Project.  Revision  No.  7  to 
Exhibit  A  adds  five  new  Points  of 
Delivery  and  deletes  2  existing  Points  of 
Deliveiy. 

PacifiCorp  requests  an  effective  date 
of  February  21, 1997  be  assigned  to 
Exhibit  A,  Revision  No.  7. 

Copies  of  this  filing  were  supplied  to 
Western,  the  Public  Utility  Commission 
of  Oregon  and  the  Utah  Public  Service 
Commission. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calHng  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  Apru  17.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PacifiCorp 

[Docket  No.  ER97-2 165-000) 

Take  notice  that  on  March  19, 1997. 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
Non-Firm  Transmission  Service 
Agreements  with  MP  Energy,  Inc., 
Northern  California  Power  Agency  and 
Platte  River  Power  Authority  under, 
PacifiCorp's  FERC  Electric  Tariff. 
Original  Volume  No.  11. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  caUing  (503)  464-6122 
(9600  baud,  8  bits,  no  parity.  1  stop  bit). 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  PacifiCorp 

[Docket  No.  ER97-2166-000J 

Take  notice  that  on  March  19. 1997. 
PacifiCorp.  tendered  for  filing  in 
accordance  with  Section  35.30  of  the 
Commission's  Regulations  revised 
Average  System  Cost  (ASC)  information 
applicable  in  the  state  of  Oregon. 

PacifiCorp  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  this  rate  schedule  change  to 
become  effective  on  November  22. 1995. 

Copies  of  this  filing  were  supplied  to 
Bonneville  and  the  Public  Utility 
Commission  of  Oregon. 

A  copy  of  this  fifing  may  be  obtained 
from  PacifiCorp's  Regulatory 


Administration  E)epartment's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud.  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  Apru  17.  1997.  \n 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Allegheny  Power  Service  Corp.  on 
Behalf  of  West  Penn  Power  Company 

(Docket  No.  ER97-2167-0001 

Take  notice  that  on  March  19. 1997, 
Allegheny  Power  Service  Corporation, 
on  behalf  of  West  Penn  Power  Company 
(West  Penn)  filed  Supplement  No.  9  to 
West  Penn's  FERC  Electric  Tariff  First 
Revised  Volume  No.  1,  submitting  a  rate 
decrease  for  the  Borough  of  Tarentum 
(Tarentum).  Allegheny  Power  Service 
Corporation  requests  waiver  of  notice 
requirements  and  asks  the  Commission 
to  honor  the  proposed  effective  date, 
April  1,  1997,  as  specified  in  the 
negotiated  agreement  entered  into 
between  Tarentum  and  West  Penn. 

Copies  of  the  filing  have  been 
provided  to  the  Pennsylvania  Public 
Utility  Commission  and  all  parties  of 
record. 

Comment  date:  April  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Massachusetts  Electric  Company 

[Docket  No.  ER97-2 170-0001 

Take  notice  that  on  March  20, 1997. 
Massachusetts  Electric  Company, 
tendered  for  filing  a  Service  Agreement 
under  its  FERC  Electric  Tariff,  Original 
Volume  No.  1,  for  service  to  Blackstone 
Valley  Electric  Company. 

Comment  date;  April  17. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Florida  Keys  Electric  Cooperative 
Association,  Inc. 

[Docket  No.  ER97-21 71-0001 

Take  notice  that  on  March  20. 1997, 
Florida  Keys  Electric  Cooperative 
Association,  Inc.,  tendered  for  filing  a 
revised  rate  for  non-firm  transmission 
service  provided  to  the  City  Electric 
System,  Key  West,  Florida  in 
accordance  with  the  terms  and 
conditions  of  the  Long-Term  Joint 
Investment  Transmission  Agreement 
between  the  Parties. 

A  copy  of  this  filing  has  been  served 
on  CES  and  the  Florida  Public  Service 
Commission. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  CiMninonwealth  Electric  Company 

[Docket  No.  ER97-21 72-0001 

Take  notice  that  on  March  20. 1997. 
Commonwealth  Electric  Company 


(Commonwealth),  tendered  for  filing  a 
non-firm  point-to-point  transmission 
service  agreement  between 
Commonwealth  and  Morgan  Stanley 
Capital  Group.  Inc.  (Morgan  Stanley). 
Commonwealth  states  that  the  service 
agreement  sets  out  the  transmission 
arrangements  under  which 
Commonwealth  will  provide  non-firm 
point-to-point  transmission  service  to 
Morgan  Stanley  under  Commonwealth's 
open  access  transmission  tariff  accepted 
for  filing  in  Docket  No.  ER97-1341-000. 
subject  to  refund  and  issuance  of  further 
orders. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER97-21 73-0001 

Take  notice  that  on  March  20, 1997, 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana),  filed  its 
Off-System  Wholesale  Sales  Tariff. 
Northern  Indiana  asserts  that  this  tariff 
will  allow  for  sales  of  electricity  for 
resale  to  parties  unaffiliated  with 
Northern  Indiana  at  delivery  points  not 
directly  interconnected  with  Northern 
Indiana's  transmission  system.  Northern 
Indiana  has  requested  waiver  of  the 
Commission's  Notice  requirements  and 
requirement  of  approval  of  individual 
service  agreements  under  the  Off- 
System  Wholesale  Sales  Tariff. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  April  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Delmarva  Power  &  Light  Company 

(Docket  No.  ER97-2 174-000] 

Take  notice  that  on  March  20, 1997, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  service 
agreements  providing  for  firm  point-to- 
point  transmission  service  to  Duke/ 
Louis  Dreyfus  pursuant  to  Delmarva's 
open  access  transmission  tariff. 

Delmarva  states  that  a  copy  of  the 
filing  was  provided  to  Duke/Louis 
Dreyfus. 

Comment  date;  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Delmarva  Power  &  Light  Company 

(Docket  No.  ER97-2 175-0001 

Take  notice  that  on  March  20. 1997. 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  service 
agreements  providing  for  firm  point-to- 
point  transmission  service  to  the  City  of 


Dover  pursuant  to  Delmarva's  open 
access  transmission  tariff. 

Delmarva  states  that  copies  of  the 
filing  were  provided  to  the  City  of  Dover 
and  its  agent.  Duke/Louis  Dreyfus. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Energis  Resources  Incorporated 

[Docket  No.  ER97-2 176-000] 

Take  notice  that  on  March  20, 1997, 
Energis  Resources  Incorporated 
(Energis),  tendered  for  filing  an 
application  for  waivers  and  blanket 
approvals  under  regulations  of  the 
Commission  and  for  an  order  accepting 
its  FERC  Electric  Rate  Schedule  No.  1. 
Energis  has  further  requested  that  the 
Commission  waive  its  regulations  to  the 
extent  necessary  such  that  its  Market- 
Based  Tariff  be  permitted  to  take  effect 
60  days  after  the  initial  filing  date. 
Energis  is  an  affiliate  of  Public  Service 
Electric  and  Gas  Company. 

Energis  intends  to  engage  in  electric 
capacity  and  energy  transactions  as  a 
marketer  and  broker.  In  these 
transactions,  Energis  intends  to  charge 
market  rates  as  mutually  agreed  to  by 
Energis  and  the  purchaser.  All  other 
terms  of  the  transactions  would  also  be 
determined  by  negotiation  between  the 
parties.  All  sales  and  purchases  will  be 
arms-length  transactions. 

Comment  date:  April  17.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Arizona  Public  Service  Company 

[Docket  No.  ER97-2177-0001 

Take  notice  that  on  March  21, 1997, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  Service  Agreements 
to  provide  Non-Firm  Point-to-Point 
Transmission  Service  under  APS'  Open 
Access  Transmission  Tariff  with  USGen 
Power  Services.  L.P.  (USGen)  and 
Electric  Clearinghouse.  Inc.  (ECH). 

A  copy  of  this  filing  has  been  served 
on  USGen.  ECH  and  the  Arizona 
Corporation  Commission. 

Comment  date:  April  17. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


27.  Public  Service  Electric  and  Gas 
Company,  PECO  Energy  Company, 
Pennsylvania  Power  &  Light  Co., 
Baltimore  Gas  and  Electric  Co., 
Pennsylvania  Electric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  &  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company,  and 
Delmarva  Power  &  Light  Company 
(Collectively,  the  PJM  Companies) 

[Docket  No.  ER97-2 178-000] 

Take  notice  that  on  March  20. 1997. 
the  PJM  Companies  filed  a  Notice  of 
Termination  to  terminate  the  Non- 
Replacement  Energy  Agreement 
between  PanEnergy  Power  Services,  Inc. 
and  the  PJM  Companies. 

Comment  date:  April  17, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Public  Service  Electric  and  Gas 
Company,  PECO  Energy  Company, 
Pennsylvania  Power  &  Light  Co., 
Baltimore  Gas  and  Electric  Co., 
Pennsylvania  Electric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  &  Light,  Company, 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company, 
Delmarva  Power  &  Light  Company  and 
(Collectively,  the  PJM  Companies)) 

[Docket  No.  ER97-21 79-000] 

Take  notice  that  on  March  20, 1997, 
the  PJM  Companies  filed  a  Notice  of 
Termination  to  terminate  the  Non- 
Replacement  Energy  Agreement 
between  Citizens  Lehman  Power  Sales 
and  the  PJM  Companies. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Public  Service  Electric  and  Gas 
Company,  PECO  Energy  Company, 
Pennsylvania  Power  &  Light  Co., 
Baltimore  Gas  and  Electric  Co., 
Pennsylvania  Electric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  &  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company,  and 
Delmarva  Power  &  Light  Company, 
(Collectively,  the  PJM  Companies) 

[Docket  No.  ER9 7-2 180-000] 

Take  notice  that  on  March  20.  1997, 
the  PJM  Companies  filed  a  Notice  of 
Termination  to  terminate  the  Non- 
Replacement  Energy  Agreement 
between  Western  Power  Services,  Inc. 
aiid  the  PJM  Companies. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  eiid  of  this  notice. 


30.  Public  Service  Electric  and  Gas 
Company,  PECO  Energy  Company, 
Pennsylvania  Power  &  Light  Co., 
Baltimore  Gas  and  Electric  Co., 
Pennsylvania  Electric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  &  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company,  and 
Delmarva  Power  &  Light  Company 
(Collectively,  the  PJM  Companies) 

[Dockei  No.  ER97-2181-000J 

Take  notice  that  on  March  20, 1997, 
the  PJM  Companies  filed  a  Notice  of 
Termination  to  terminate  the  Non- 
Replacement  Energy  Agreement 
between  Heartland  Energy  Services.  Inc. 
and  the  PJM  Companies. 

Comment  date:  April  17. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Public  Service  Electric  and  Gas, 
Company,  PECO  Energy  Company, 
Pennsylvania  Power  &  Light  Co., 
Baltimore  Gas  and  Electric  Co., 
Pennsylvania  Electric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  &  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company,  and 
Delmarva  Power  &  Light  Company 
(Collectively,  the  PJM  Companies) 

(Docket  No.  ER97-2 182-000] 

Take  notice  that  on  March  20, 1997, 
the  PJM  Companies  filed  a  Notice  of 
Termination  to  terminate  the  Non-    . 
Replacement  Energy  Agreement 
between  Illinova  Power  Marketing,  Inc., 
and  the  PJM  Companies. 

Comment  date;  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Public  Service  Electric  and  Gas, 
Company,  PECO  Energy  Company, 
Pennsylvania  Power  &  Light  Co., 
Baltimore  Gas  and  Electric  Co., 
Pennsylvania  Electric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  &  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company,  and 
Delmarva  Power  &  Light  Company 
(Collectively,  the  PJM  Companies) 

[Docket  No.  ER97-2 183-0001 

Take  notice  that  on  March  20. 1997, 
the  PJM  Companies  filed  a  Notice  of 
Termination  to  terminate  the  Non- 
Replacement  Energy  Agreement 
between  Coral  Power,  L.L.C.  and  the 
PJM  Companies. 

Comment  dote;  April  17, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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33.  Public  Service  Electric  and  Gas 
Company,  PECO  Energy  Company, 
Pennsylvania  Power  k  Lighl  Co., 
Baltimore  Gas  and  Electric  Co., 
Pennsylvania  Electric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  &  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company,  and 
Delmarva  Power  ft  Light  Company 
(Collectively,  the  PJM  Companies) 

[Docket  No.  ER97-2 184-000) 

Take  notice  that  on  March  20, 1997, 
the  PJM  Companies  filed  a  Notice  of 
Termination  to  terminate  the  Non- 
Replacement  Ener^  Agreement 
between  Ehike/Louis  E>reyfus  L.L.C.  and 
the  PJM  Companies. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Public  Service  Electric  and  Gas 
Company,  PECO  Energy  Company, 
Pennsylvania  Power  &  Light  Co., 
Baltimore  Gas  and  Electric  Co., 
Pennsylvania  Electric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  &  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company,  and 
Delmarva  Power  &  Light  Company 
(Collectively,  the  PJM  Companies) 

(Docket  No.  ER97-2 185-000) 

Take  notice  that  on  March  20, 1997, 
the  PJM  Companies  filed  a  Notice  of 
Termination  to  tenninate  the  Non- 
Replacement  Energy  Agreement 
between  Electric  Clearinghouse,  Inc. 
and  the  PJM  Companies. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Public  Service  Electric  and  Gas 
Company,  PECO  Energy  Company, 
Pennsylvania  Power  &  Light  Co., 
Baltimore  Gas  and  Electric  Co., 
Pennsylvania  Electric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  &  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company,  and 
Delmarva  Power  &  Light  Company 
(Collectively,  the  PJM  Companies) 

[Docket  No.  ER9 7-2 186-000) 

Take  notice  that  on  March  20. 1997. 
the  PJM  Comp>anies  filed  a  Notice  of 
Termination  to  terminate  the  Non- 
Replacement  Energy  Agreement 
between  Enron  Power  Marketing,  Inc. 
and  the  PJM  Companies. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


36.  Public  Service  Electric  and  Gas 
Company.  PECO  Energy  Company, 
Pennsylvania  Power  &  Light  Co., 
Baltimore  Gas  and  Electric  Co., 
Pennsylvania  Electric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  ft  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company,  and 
Delmarva  Power  ft  Light  Company 
(Collectively,  the  PJM  Companies) 

[Docket  No.  ER97-2187-000) 

Take  notice  that  on  March  20, 1997, 
the  PJM  Companies  filed  a  Notice  of 
Termination  to  terminate  the  Non- 
Replacement  Energy  Agreement 
between  Morgan  Stanley  Capital  Group 
Inc.  and  the  PJM  Companies. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Public  Service  Electric  and  Gas 
Company,  PECO  Energy  Company, 
Pennsylvania  Power  ft  Light  Company, 
Baltimore  Gas  and  Electric  Company, 
Pennsylvania  Electric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Pqwer  ft  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  Qty  Electric  Company,  and 
Delmarva  Power  ft  Light  Company 
(Collectively,  the  PJM  Companies) 

[Docket  No.  ER97-2188-O00) 

Take  notice  that  on  March  20, 1997, 
the  PJM  Compsmies  filed  a  Notice  of 
Termination  to  terminate  certain 
schedules  in  the  Interconnection 
agreement  Between  West  Penn  Power 
Company,  Potomac  Edison  Company 
and  Monongahela  Power  Company  and 
Public  Service  Electric  and  Gas 
Company,  PECO  Energy  Company. 
Pennsylvania  Power  ft  Light  Company, 
Baltimore  Gas  and  Electric  Company, 
Pennsylvania  Electric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  &  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company, 
Delmarva  Power  &  Light  Company, 
dated  April  26,  1965.  The  PJM 
Companies  also  filed  a  new  Schedule 
5.05  to  provide  for  Emergency  Service 
transactions. 

Comment  date:  April  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


38.  Public  Service  Electric  and  Gas 
Company,  PECO  Energy  Company, 
Pennsylvania  PoMrer  ft  Light  Co., 
Baltimore  Gas  and  Electric  Co., 
Pennsylvania  Electric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  ft  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company,  and 
Delmarva  Power  &  Light  Company 
(Collectively,  the  PJM  Companies) 

[Docket  No.  ER97-2189-000) 

Take  notice  that  on  March  20, 1997, 
the  PJM  Companies  filed  a  Notice  of 
Termination  to  terminate  certain 
schedules  in  the  Intercoimection 
agreement  Between  Virginia  Electric 
and  Power  Company  and  Public  Service 
Electric  and  Gas  Company,  PECO 
Energy  Company,  Pennsylvania  Power  ft 
Light  Company,  Baltimore  Gas  and 
Electric  Company,  Pennsylvania  Electric 
Company,  Metropolitan  Edison 
Company,  Jersey  Central  Power  &  Light 
Company,  Potomac  Electric  Power 
Company,  Atlantic  City  Electric 
Company,  Delmarva  Power  &  Light 
Company,  dated  September  30,  1965. 
The  PJM  Companies  also  filed  a  new 
Schedule  5.05  to  provide  for  Emergency 
Service  transactions. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Public  Service  Electric  and  Gas 
Company,  PECO  Energy  Company, 
Pennsylvania  Power  ft  Light  Co., 
Baltimore  Gas  and  Electric  Co., 
Pennsylvania  Electric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  ft  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company,  and 
Delmarva  Power  ft  Light  Company 
(Collectively,  the  PJM  Companies) 

[Docket  No.  ER9 7-2 190-000) 

Take  notice  that  on  March  20, 1997, 
the  PJM  Companies  filed  a  Notice  of 
Termination  to  terminate  certain 
schedules  in  the  Interconnection 
agreement  Between  Cleveland  Electric 
Illuminating  Company  and  Public 
Service  Electric  and  Gas  Company, 
PECO  Energy  Company,  Pennsylvania 
Power  &  Light  Company,  Baltimore  Gas 
and  Electric  Company,  Pennsylvania 
Electric  Company,  Metropolitan  Edison 
Company,  Jersey  Central  Power  ft  Light 
Company,  Potomac  Electric  Power 
Company,  Atlantic  City  Electric 
Company,  Delmarva  Power  ft  Light 
Company,  dated  September  30, 1965. 
The  PJM  Companies  also  filed  a  new 
Schedule  5.05  to  provide  for  Emergency 
Service  transactions. 


Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Public  Service  Electric  and  Gas 
Company,  PECO  Energy  Company, 
Pennsylvania  Power  ft  Light  Co., 
Baltimore  Gas  and  Electric  Co., 
Pennsylvania  Electric  Company, 
Metropolitan  Edis<m  Onnpany,  jersey 
Central  Power  ft  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company,  and 
Delmarva  Power  ft  Light  Company 
(Collectively,  the  PJM  Companies) 

[Docket  No.  ER97-2191-000I 

Take  notice  that  on  March  20, 1997, 
the  PJM  Companies  filed  a  Notice  of 
Termination  to  terminate  certain 
schedules  in  the  Interconnection 
agreement  Between  Central  Hudson  Gas 
&  Electric  Corporation,  Consolidated 
Edison  Company  of  New  York,  Inc., 
Long  Island  Lighting  Company,  New 
York  State  Eiectric  &  Gas  Corporation, 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities,  Inc., 
Rochester  Gas  and  Electric  Corporation 
and  Public  Service  Electric  and  Gas 
Company,  PECO  Energy  Company, 
Pennsylvania  Power  &  Light  Company, 
Baltimore  Gas  and  Electric  Company, 
Pennsylvania  E)ectric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  ft  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company, 
Delmarva  Power  ft  Light  Company, 
dated  April  9, 1974.  The  PJM 
Companies  also  filed  a  new  Schedule 
4.03  to  provide  for  Emergency  Service 
transactions. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  ParagAph  E 
at  the  end  of  this  notice. 

41.  Duke  Power  Company 

(Docket  No.  ER97-2192-000) 

Take  notice  that  on  March  21, 1997, 
Duke  Power  Company  ("Duke") 
tendered  for  filing  a  Transmission 
Service  Agreement  between  Duke,  on  its 
own  behalf  and  acting  as  agent  for  its 
wholly-owned  subsidiary,  Nantahala 
Power  and  Light  Company,  and  Morgan 
Stanley  Capital  Group,  Inc.  Duke  states 
that  the  TSA  sets  out  the  transmission 
arrangements  imder  which  Duke  will 
provide  Morgan  Stanley  Capital  Group, 
Inc,  non-firm  point-to-point 
transmission  service  under  Duke's  Pro 
Forma  Open  Access  Transmission 
Tariff.  Duke  requests  that  the  Agreement 
be  made  effective  as  of  February  21, 
1997. 

Comment  date:  April  17, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


42.  Duke  Power  Company 

[Docket  No.  ER97-2193-000] 

Take  notice  that  on  March  21, 1997, 
Ehike  Power  Company  ("Duke") 
tendered  for  filing  a  Market  Rate  Service 
Agreement  between  Duke  and  between 
Duke  and  Consumers  Power  Company 
d/b/a  Consumers  Energy  Company  and 
The  Detroit  Edison  Company,  dated  as 
of  February  17, 1997.  Duke  requests  that 
the  Agreement  be  made  effective  as  of 
February  21,  1997. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Duke  Power  Company 

[Docket  No.  ER97-2 194-000) 

Take  notice  that  on  March  21, 1997, 
Duke  Power  Company  ("Duke") 
tendered  for  filing  a  Market  Rate  Service 
Agreement  between  Duke  and  between 
Duke  and  Arkansas  Electric  Cooperative 
Corporation,  dated  as  of  February  14, 
1997.  Duke  requests  that  the  Agreement 
be  made  effective  as  of  February  21, 
1997. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  Duke  Power  Company 

(Docket  No.  ER97-2195-000) 

Take  notice  that  on  March  21, 1997, 
Duke  Power  Company  ("Duke") 
tendered  for  filing  a  Market  Rate  Service 
Agreement  between  Duke  and  between 
Duke  and  Florida  Power  Corporation, 
dated  as  of  January  15, 1997.  Duke 
requests  that  the  Agreement  be  made 
effective  as  of  February  21, 1997. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

45.  Poco  Petnrfeum,  Inc. 

(Docket  No.  ER97-2197-000I 

Take  notice  that  on  March  21, 1997, 
Poco  Petroleiun,  Inc.  (Poco  Petroleum) 
tendered  for  filing  pursuant  to  Rule  205 
of  the  Commission's  Rules  ojf  Practice 
and  Procedure  an  Apphcation  for 
Blanket  Approvals,  Waivers  and  Order 
Approving  Rate  Schedule,  requesting 
authorization  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer.  Poco  Petroleum  also  requests 
certain  authorizations,  waiver  of  certain 
regulations,  and  an  order  accepting  its 
proposed  FERC  Electric  Rate  Schedule 
No.  1,  which  provides  for  the  sale  of 
electric  energy  and/ or  capacity  at 
negotiated  rates. 

.  Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


46.  Poco  Marketing  Ltd. 

[Docket  No.  ER97-2 198-000) 

Take  notice  that  on  March  21, 1997, 
Poco  Marketing  Ltd.  (Poco  Marketing) 
tendered  for  filing  pursuant  to  Rule  205 
of  the  Commission's  Rules  of  Practice 
and  Procedure  an  Application  for 
Blanket  Approvals,  Waivers  and  Order 
Approving  Rate  Schedule,  requesting 
authorization  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer.  Poco  Marketing  also  requests 
certain  authorizations,  waiver  of  certain 
regulations,  and  an  order  accepting  ils 
proposed  FERC  Electric  Rate  Sdiedule 
No.  1,  which  provides  for  the  sale  of 
electric  energy  and/ or  capacity  at 
negotiated  rates. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

47.  Carolina  Power  ft  Light  Company 

[Docket  No.  ER97-2 199-000) 

Take  notice  that  on  March  21, 1997, 
Carolina  Power  &  Light  Company 
(Carolina)  tendered  for  filing  an 
executed  Service  Agreement  between 
Carolina  and  the  following  Eligible 
Entity:  New  York  State  Electric  ft  Gas 
Co.  Siervice  to  the  Eligible  Entity  will  be 
in  accordance  with  the  terms  and 
conditions  of  CaroUna's  Tariff  No.  1  for 
Sales  of  Capacity  and  Energy. 

Copies  of  the  nling  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  PubUc  Service 
Commission. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

48.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER97-2200-000) 

Take  notice  that  on  March  21^  1997, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  agreement  for  Non-firm  Point- 
to-Point  Transmission  Service  Between 
Northern  Indiana  Public  Service 
Company  and  American  Energy 
Solutions,  Inc. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Pcint-to- 
Point  Transmission  Service  to  American 
Energy  Solutions,  Inc.  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  docket  No.  ER96-1426-000 
and  allowed  to  become  effective  by  the 
Commission,  and  as  amended  in  Docket 
No.  OA97-47-000.  Northern  Indiana 
Public  Service  Company,  75  FERC 
1 61,213  (1996).  Northern  bidiana 
Public  Service  Company  has  requested 
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that  the  Service  Agreement  be  allowed 
to  become  effiective  as  of  February  21, 
1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  R^ulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  April  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

49.  NewCorp  Resources  Inc. 

(Docket  No.  OA97-14-0001 

Take  notice  that  on  March  27, 1997. 
NevCorp  Resources  Inc.  tendered  for 
filing  its  revised  Open  Access  Tariff. 
NewCorp  states  that  this  tariff  has  been 
revised  to  reflect  the  name  change  from 
NewCorp  Resources,  Inc.  to  NewCorp 
Resources  Electric  Cooperative,  Inc. 

Comment  date:  April  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Loi>  D.  CadwU. 
Secretary. 

(PR  Doc  97-9186  Filed  4-9-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlasion 

Poctot  No.  CP96-477-000] 

K  N  Inlerstato  Gas  Transmission 
Company;  NoUce  of  Availability  of  the 
Environmental  Assesament  for  the 
Proposed  Pony  Express  Pipeline 
Project 

April  4. 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  this 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
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by  K  N  Interstate  Gas  Transmission 
Company  (KNI)  in  the  above-referenced 
docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  primary  components  of  the 
project  include: 

•  Conversion  of  approximately  804 
miles  of  existing  crude  oil  pipeline  fit)m 
the  Lost  Cabin,  Wyoming  area  east  to 
Freeman,  Missouri  (the  Pony  Express 
Mainline),  including  removal  and/or 
replacement  of  oil  pipeline  valves,  pig 
launcher/receiver  sets,  and 
intercoimections  along  the  length  of  the 
pipeline; 

•  Construction  of  four  short  segments 
of  new  pip)eline  (totaling  10.2  miles)  to 
connect  existing  KNI  facilities  to  the 
Pony  Express  Mainline  and  to  route  the 
mainline  around  the  Casper.  Wyoming 
area; 

•  Installation  of  additional  and  new 
compression  facilities  totaling  50,500 
horsepower  at  five  locations  along  the 
Pony  Express  Mainline  in  Wyoming, 
Colorado,  and  Kansas; 

•  Construction  of  a  new  62.6-mile- 
long  lateral  extending  between  the  Pony 
Express  Mainline  in  southwest  Nebraska 
and  northern  Colorado;  and 

•  Upgrading  26  segments  of  an 
existipg  KNI  pipeline  at  road  crossings 
in  southwest  Nebraska  to  allow  the 
pipeline  to  operate  at  a  higher  pressure. 

The  existing  pipeline,  vvhich  extends 
914  miles  between  Riverton,  Wyoming 
and  Freeman,  Missouri,  was  previously 
owned  and  operated  by  Amoco  Pipeline 
Company  (Amoco)  and  used  to  transport 
crude  oil.  K  N  Energy  Incorporated 
(KNI's  parent  company)  is  acquiring  the 
existing  Amoco  pipeline,  and  is 
presently  displacing  the  oil,  cleaning 
the  pipehne's  interior,  and 
hydrostatically  testing  the  pipeline  by 
segments.  Following  FERC  certification, 
approximately  804  miles  of  the  Amoco 
pipeline  would  be  transferred  to  KNI. 
Activities  to  convert  the  pipeline  to 
natural  gas  service  would  begin 
following  receipt  of  the  necessary 
authorizations  from  the  various  Federal, 
state,  and  local  authorities. 

Also  included  in  this  EA  is  a  review 
of  facilities  which  KNI  plans  to 
construct  in  the  Kansas  Qty  area  under 
section  311  of  the  Natural  Gas  PoUcy 
Act.  These  faciUties  include  about  36.4 
miles  of  12-.  16-,  and  20-inch-diameter 
pipeline  and  appurtenant  facilities  in 
Miami  and  Johnson  Counties,  Kansas, 
and  Cass  and  Jackson  Counties. 


Missouri.  The  project  is  designed  to 
dehver  up  to  230,700  MMBtu  of  natural 
gas  per  day  to  Missouri  Gas  Energy  and 
Western  Resources  Inc.,  two  local 
distribution  companies  which  serve 
Kansas  City,  Missouri,  and  Kansas  City. 
Kansas,  respectively. 

The  EA  has  been  placed  in  the  pubUc 
files  of  the  FERC.  A  Umited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files  Maintenance 
Branch,  888  First  Street,  NE., 
Washington.  DC  20426,  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state,  and  local  agencies;  public 
interest  groups;  interested  individuals; 
local  libraries  and  newspapers;  and 
parties  to  this  proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  this  proposal,  it  is 
important  that  we  receive  your 
comments  before  the  date  listed  below. 
Please  carefully  follow  the  instructions 
below  to  ensure  that  your  comments  are 
received  in  time  and  properly  recorded: 

•  Reference  Docket  No.  CP96-477- 
000. 

•  Send  two  copies  of  your  comments 
to:  Lois  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 

•  Please  mail  your  comments  so  that 
they  will  be  received  in  Washington,  DC 
on  or  before  May  5, 1997. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  fiUng  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  Hmitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 
Leis  D.  Cashell. 
Secretary. 

(PR  Doc  97-9264  Filed  4-9-97;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  FHed  WHh  the 
Commission 

April  4, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
f<Mr  public  inspection: 

a.  Application  Type:  Amendment  to 
License. 

b.  Project  No:  2852-008. 

c.  Date  Filed:  September  20, 1996; 
revised  March  10. 1997. 

d.  Applicant:  New  Yori(  State  Electric 
k  Gas  Corporation. 

e.  Name  of  Project:  Keuka 
Hydroelectric  Project. 

f.  Location:  Mudd  Creek;  Waneta  and 
Lamoka  Lakes;  and  Keuka  Lake  in 
Steuben  and  Schuyler  Counties,  New 
York. 

g.  Fi7ed  Pursuant  to:  18  CFR  $  4.200. 
n.  Applicant  Contact:  Ms.  Carol 

Howlmd,  New  York  State  Electric  k  Gas 
Corp.,  Corporate  Drive-Kirkwood 
Industrial  Park,  P.O.  Box  5224, 
Bin^umton,  NY  13902-5224,  (607) 
762-8881. 

i.  FERC  Contact:  Steve  Hocking  (202) 
219-2656. 

j.  Comment  Date:  May  12, 1997. 

k.  Description  of  Amendment:  New 
York  State  Electric  &  Gas  Corporation 
(licensee)  filed  an  application  to  amend 
article  31  of  its  license  for  the  Keuka 
Hydroelectric  Project.  Article  31  of  the 
license  states: 

Article  31:  To  protect  fish,  wildlife, 
and  recreational  resources,  the  hcensee 
shall  operate  the  project  in  such  a 
manner  that  the  levels  of  Waneta  and 
Lamoka  Lakes  are  maintained  between 
elevations  1,099.0  and  1,098.0  feet  mean 
sea  level  (msl)  between  Memorial  Day 
and  October  1 ,  and  between  elevations 
1,099.0  and  1,096.0  feet  msl  the 
remainder  of  the  year. 

In  its  amendment  application,  the 
licensee  proposes  to  add  the  following 
provisions  to  article  31: 

During  high  flow  conditions  like 
storm  events,  the  licensee  may  maintain 
Waneta  and  Lamoka  Lakes  a  maximum 
of  0.5  foot  above  the  upper  lake  limit. 
During  drought  conditions,  the  licensee 
may  maintain  Waneta  and  Lamoka 
Lakes  a  maximum  of  0.5  foot  below 
lower  lake  limits. 

The  provisions  in  its  amendment 
appUcation  would  allow  the  licensee  to 
maintain  lake  levels  slightly  above  or 
below  article  31's  current  requirements 
only  during  times  of  abnormally  high  or 
low  flows.  Under  normal  conditions,  the 


hcensee  would  maintain  lake  levels 
within  article  31*8  current  requirements. 

The  project  has  a  large  drainage  area 
and  Umited  capacity  to  pass  flows.  A 
single  storm  can  raise  lake  levels  above 
the  maximum  1,099.0  foot  limit.  During 
drought,  evaporation  and  other  losses 
can  reduce  the  lake  levels  below 
minimum  levels.  The  Ucensee's 
proposed  amendment  would  reduce 
instances  of  noncorapUance  with  article 
31  due  to  weather  circumstances 
beyond  the  licensee's  control. 

L  This  notice  also  consists  of  the 
following  standard  paragraphs;^.  Cl. 
andD2. 

B.  Comments.  Protests,  m  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  acomlance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 

"COMMENTS", 

"RECOMMENDA^nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST  ",  or 

"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  appUcation. 

D2.  Agency  Conunents — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
fiom  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  conunents.  One 
copy  of  an  agency's  comments  must  also 


be  sent  to  the  AppUcant's 
representatives. 
L«kD.Cariidl. 
Secretary. 

[FR  Doc  97-«26S  Filed  4-9-e7;  8:45  m) 
I  ooae  tn7-*i-ii 


FEDERAL  ELECTION  COMMISSION 

SunsMno  Act  MssdiiQ 

AQENCV:  Federal  Electi(m  Commission. 

FEDERAL  PtEQWTER  NUMSER:  97-7254. 

MtEVtOUSLY  ANNOUNCED  DATE  t  TME: 
Thursday,  March  27, 1997,  lOKM  ^m., 
meeting  open  to  the  pubUc. 

This  meeting  was  canceled. 

DATE  a  TME:  Tuesday,  April  15, 1997  at 
10:00  a.m. 

PLACE:  999  E  Street.  NW..  Washington. 
DC 

STATUS:  This  meeting  will  be  closed  to 
the  pubUc. 

ITEMS  TO  BE  DISCUSSED: 

CompUance  matters  pureuant  to  2 

U.S.C.§437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §  437g.  §  438(b),  and  Title  26. 
U.S.C. 

Matters  concerning  participation  in 
dvil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affiecting  a 
particular  employee. 

DATE  a  TIME:  Thursday,  April  17, 1997 
at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
pubUc. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1997-03:  James  N. 
Clymer,  Treasurer,  Constitutional  Party 
of  Pennsylvania. 

Status  of  Regulation  Projects. 

Administrative  Matters. 

PER80)«  TO  CONTACT  FOR  MFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephme:  (202)  219-4155. 
Manorie  W.  EwatsM, 

Secretary  of  the  Commission. 

(FR  Doc.  97-M31  Filed  4-8-97;  3:14  pm] 

BNjjNa  coot  tns-ai-M 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  RegulaUon  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors,  hiterested 
persons  may  express  their  views  in 
writing  on  the  standards  entunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  5, 1997. 

A.  Federal  Reserve  Bank  of  AUanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  merge  with 
The  New  Iberia  Bancorp,  Inc.,  New 
Iberia,  Louisiana,  and  thereby  indirectly 
acquire  The  New  Iberia  Bank,  New 
Iberia,  Louisiana. 

In  coimection  with  this  application. 
Applicant  also  has  applied  to  merge 
with  First  Bankshares,  Inc.,  East  Point, 
Georgia,  and  thereby  indirectly  acquire 
First  Bank  of  Georgia,  East  Point. 
Georgia. 


In  addition.  Applicant  also  has 
applied  to  merge  with  SB&T 
Corporation,  Smyrna,  Georgia,  and 
thereby  indirectly  acquire  Smyrna  Bank 
and  Trust  Company,  Smyrna,  Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

1 .  Marshall  6"  Ilsey  Corporation;  to 
merge  with  Security  Capital 
Corporation,  and  thereby  indirectly 
acquire  Security  Bank,  S.S.B.,  all  of 
Milwaukee,  Wisconsin. 

2.  NEB  Corporation,  Fond  du  Lac, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  sh&res  of  State  Bank  of  St.  Cloud, 
St.  Cloud,  Wisconsin. 

C.  Federal  Reserve  Bank  of  Kansas 
Qty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Giltner  Investment  Partnership, 
Ltd.,  Omaha,  Nebraska;  to  become  a 
bank  holding  company  by  acquiring  60 
percent  of  the  voting  shares  of  The 
Avoca  Company,  Avoca,  Nebraska,  and 
thereby  indirectly  acquire  Farmers  State 
Bank,  Bennett,  Nebraska. 

2.  Northeast  Kansas  Bancshares.  Inc., 
Valley  Falls,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Valley 
Falls  Insurance,  Inc.,  Valley  Falls, 
Kansas,  and  thereby  indirectly  acquire 
Kendall  State  Bank,  Valley  Falls, 
Kansas. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  engage  in 
insurance  activities,  pursuant  to 
§  225.25(b)(8)(iii)  of  the  Board's 
Regulation  Y. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105-1579: 

1.  Bancorp  Hawaii,  Inc.,  Honolulu, 
Hawaii;  to  merge  with  CIJ  Bancorp, 
Encino,  California,  and  thereby 
indirectly  acquire  California  United 
Bank,  Encino,  California. 

Board  of  Governors  of  the  Federal  iteserve 
System,  April  4, 1997. 
JeimUer  J.  Joimsoii, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-9158  Filed  4-9-97;  8:45  am) 
BNJJNQ  CODE  mO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  ar>d 
Prevention 

[30OAy-4-87] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

1.  A  Health  Study  of  Acute 
Respiratory  Outcomes  on  Staten 
Island — New — The  purpose  of  this 
proposed  study  is  to  investigate  and 
determine  whether  odor  and  air 
pollutants  emanating  from  Fresh  Kills 
Municipal  Landfill  are  associated  with 
respiratory  morbidity  among  two 
populations  of  adults  diagnosed  writh 
asthma.  The  study  will  involve  two 
geographically  determined  cohorts, 
living  on  Staten  Island.  Data  collection 
will  begin  with  a  baseline  questionnaire. 
The  study  will  continue  with  a  six  week 
follow-up  period.  Daily  diaries  will  be 
utilized  to  collect  self-reported 
information  on  variables  such  as 
respiratory-related  health  outcomes, 
peak  flow  measurements,  odor 
perception,  and  time  spent  outdoors. 
Exposure  measiu«ments  of  ozone,  PMIO 
and  hydrogen  sulfide  will  be  collected 
concurrently.  The  statistical  analysis 
will  compare  health  outcome  measures 
(i.e.  symptoms,  change  in  peak  flow, 
etc.)  to  measurements  of  odor 
perception  and  other  exposure 
variables.  The  total  annual  burden  hours 
are  3,365. 


Respondents 


Introductory  Phone  Call 
Baseline  Questionnaire 


No.  of  re- 
spondents 


350 
300 


No.  of  respond- 
ents/response 


Avg. 

bur- 
den/re- 
sponse 
(in 

hrs.) 


0.10 
0.75 


Total  bur- 
den (in 
hrs.) 


Respondents 


Daily  Diary  witti  Peak  Ftow  (Trial  Period) 
Cornpiiance  Calls  During  the  Trial  Period 
Daily  Dairy  with  Peak  Flow  (Weeks  1-6) 
Compliance  Phone  Calls  (Week  1-6) 


No.  of  re- 
spondents 


300 
300 
220 
220 


No.  of  respond- 
ems/rasponse 


7  days  

2  phone  cals  .. 

42  days  

12  phone  call 


Avg. 

bur- 

derVre- 


(in 
hrs.) 


0.25 
0.0633 
0.25 
0.0633 


Tow  bur- 
den (In 
hrs.) 


525 

SO 

2310 

220 


Dated:  April  4, 1997. 
Wilms  G.  JohnMiii, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(PR  Doc.  97-9192  Filed  4-9-97;  8:45  am] 
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DEPARfMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centers  for  Dii 
Prevention 


Control  and 
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CDC  Advisory  Committee  on  HIV  and 
8TD  Prevention:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  CDC  Advisory  Committee  on  HIV 
and  STD  Prevention. 

Times  and  Dates:  8:30  a.m.-4:30  p.m..  May 
1, 1997;  8:30  a.m.-4:30  p.m..  May  2, 1997. 

Place:  Sheraton  Colony  Square  Hotel, 
Midtown  Atlanta,  188  14th  Street,  NE., 
Atlanta,  Georgia  30361 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room  will 
accommodate  approximately  100  people. 

Purpose:  This  committee  is  charged  with 
advising  the  Director,  CDC,  regarding 
objectives,  strategies,  and  priorities  for  HIV 
and  STD  prevention  efibrts  including 
maintaining  surveillance  of  HIV  infection, 
AIDS,  and  STDs,  the  epidemiologic  and 
laboratory  study  of  HIV/AIDS  and  STDs, 
information/education  and  risk  reduction 
activities  designed  to  prevent  the  spread  of 
HIV  and  STDs,  and  other  preventive 
measures  that  l)ecome  available. 

Matters  to  be  Discussed:  Agenda  items  will 
include  combined  HIV  and  STD  surveillance 
systems;  impact  of  managed  care  on  HIV  and 
STD  control  efforts;  prevention  and  treatment 
of  persons  co-infected  with  TB  and  HIV;  and 
follow-up  of  CDC  activities  in  response  to  the 
Institute  of  Medicine  report  "The  Hidden 
Epidemic — Confronting  Sexually 
Transmitted  Diseases."  Agenda  items  are 
subject  to  change  as  priorities  dictate. 

Contact  Person  for  More  Information:  Beth 
Wolfe,  Program  Analyst,  National  Center  for 
HIV,  STD,  and  TB  Prevention,  1600  Clifton 
Road,  NE.,  Mailstop  E-07.  Atlanta,  Georgia 
30333.  telephone  (404)  639-8008. 


Dated:  March  31, 1997. 
Carolyn  J.  RusnU, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  97-9193  Filed  4-9-97;  8:45  am) 
BiujNO  coot  t^n-^»-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centarsfor 
Prevention 


Control  and 


Board  of  Sdentitic  Counselors, 
National  Cantsr  for  Infectious 
Diseases;  Moating 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Board  of  Scientific  Counselors, 
National  Center  for  Infectious  Diseases 
(NCID). 

Times  and  Dates:  11  a.m.-5:30  p.m..  May 
1, 1997;  8:30  a.m.-2:30  p.m..  May  2, 1997. 

Place:  CDC.  Auditorium  B.  1600  Clifton 
Road,  NE.,  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Board  of  Scientific 
Counselors,  NQD,  provides  advice  and 
guidance  to  the  Director,  CDC,  and  Director, 
NQD,  in  the  following  areas:  Program  goals 
and  objectives;  strategies;  program 
organization  and  resources  for  infectious 
disease  prevention  and  control;  and  program 
priorities. 

Matters  To  Be  Discussed:  The  agenda  will 
focus  on: 

1.  NOD  Update. 

2.  Scientific  Updates: 

a.  Opportunistic  Infections 

b.  CDC  Genetics  Initiative 

c.  Vaccines 

d.  Managed  Care 

3.  Work^up  Sessions: 

a.  Vaccines  Issues 

b.  Food  Safety 

c.  Blood  Safety 

d.  Antibiotic  Resistance 

e.  CDC  Emerging  Infections  Plan  1998- 
2000 

4.  Workgroup  Reports 

5.  Recommendations. 
Other  agenda  items  include 

announcements/introductions;  follow-up  on 


actions  recommended  by  the  Board  in 
December  1996;  and  consideration  of  future 
directions,  goals,  and  reccHnmendations. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting. 

Contact  Person  for  More  Information: 
Diane  S.  Holley,  Office  of  the  Director,  NOD, 
CDC,  Mailstop  C-20, 1600  Qifton  Road.  NE.. 
Atlanta,  Georgia  30333,  telephone  404/639- 
0078. 

Dated:  March  31, 1997. 
CarolyB  J.  Rusaall, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  97-9194  Piled  4-9-97;  8:45  am) 
iNJJNQ  COM  4i«».is-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advlaory  Council  for  the  Elimination  of 
Tut>erculosis:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Advisory  Council  far  the 
Elimination  of  Tuberculosis  (ACET). 

Times  and  Dates:  8:30  a.m.-4:30  p.m., 
April  30, 1997;  8:30  a.m.-4:30  p.m..  May  1, 
1997. 

Place:  Sheraton  Colony  Square  Hotel, 
Midtown  Atlanta,  188  14th  Street  N.E., 
Atlanta,  Georgia  30361. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Purpose:  The  Council  advises  and  makes 
recommendations  to  the  Secretary  of  Health 
and  Human  Services,  the  Assistant  Secretary 
for  Health,  and  the  Director,  CDC.  regarding 
the  elimination  of  tuberculosis.  Specifically, 
the  Council  makes  recommendations 
regarding  policies,  strategies,  objectives,  and 
priorities;  addresses  the  development  and 
application  of  new  technologies;  and  reviews 
the  extent  to  which  progress  has  been  made 
toward  eliminating  tuberculosis. 

Matters  to  be  Discussed:  Agenda  items 
include  TB  in  children;  TB  in  the  foreign 
bom;  issues  related  to  the  laboratory 
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diagnosis  of  TB;  impact  of  managed  can  on 
TB  control  eSbrts:  and  surveillance  efforts 
relating  to  TB  control.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 

Contact  Person  for  More  Infbnnation:  Beth 
WoUb.  Program  Analyst,  National  Centw  for 
HIV,  STD.  and  TB  Prevention.  1600  Clifton 
Road,  NE,  M/S  E-07.  AtlanU,  Georgia  30333, 
telephone  404/639-8008. 

Dated:  March  31. 1997. 
Caroljm  J.  Rnaaell, 

Dinctor,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  97-9195  Filed  4-9-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdministratkNi 
[Docln(Na»5F-0122] 

Hampal  Coatings  (USA),  Inc.; 
WittKlravval  of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FA?  5B4457),  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  meta- 
xylylenediamine  and  3- 
diethylaminopropylamine  as 
components  of  {ulicles  intended  for 
food-contact  use. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3091. 

8UPPt£MENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
June  22, 1995  (60  FR  32526),  FDA 
announced  that  a  food  additive  petition 
(FAP  5B4457)  had  been  filed  by  Hempel 
Coatings  (USA),  Inc.,  6901  Cavalcade 
St,  Houston,  TX  77028.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  175.300  Resinous  and 
polymeric  cx>atings  (21  CFR  175.300)  to 
provide  for  the  saJfe  use  of  meta- 
xylylenediamine  and  3- 
diethylaminopropylamine  as 
xomponents  of  articles  intended  for 
food-contact  use.  Hempel  Coatings 
(USA),  Inc.,  has  now  mthdrawm  the 
petition  Mdthout  prejudice  to  a  future 
filing  (21  CFR  171.7). 


Dated:  March  36. 1997. 
AUnM-Ridia, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 

(FR  Doc.  97-9168  Filed  4-9-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dootot  Na  97N-0029] 

"Guidance  for  Industry  for  ttta 
Evaluation  of  Combination  Vaccinas 
for  Preventable  Diseases:  Production, 
Testing  and  Clinical  Studies;" 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  doctunent  entitied 
"Guidance  for  Industry  for  the 
Evaluation  of  Combination  Vaccines  for 
Preventable  Diseases:  Production, 
Testing  and  Clinical  Studies."  This 
doctmient  provides  information 
regarding  the  manufacture  and  clinical 
study  of  combination  vaccines.  This 
document  is  intended  to  assist 
manufacturers  and  other  interested 
parties  with  the  development  and 
licensure  of  combination  vaccines. 
DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Guidance  for  Industry 
for  the  Evaluation  of  Combination 
Vaccines  for  Preventable  Diseases: 
Production,  Testing  and  Clinical 
Studies"  to  the  Office  of 
Communication,  Training,  and 
Manufactxuers  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
The  doctunent  may  abo  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800,  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  Persons 
with  access  to  the  Internet  may  obtain 
the  doctunent  using  the  World  Wide 
Web  (WWW),  or  bounce-back  e-mail. 
For  WWW  access,  connect  to  CBER  at 
"http://www.fda.gov/cber/ 
cberftp.html".  To  receive  the  doctunent 
by  boimce-back  e-mail,  send  a  message 
to  "C0MBVACdAl.CBER.FDA.GOV". 
Submit  written  comments  on  the 
guidance  document  to  the  Dockets 


Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parldawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments 
should  be  identified  with  the  docket 
nimiber  found  in  brackets  in  the 
heading  of  this  doctunent  A  copy  of 
this  doctunent  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Ripley,  Center  for  Biologies 
Evaluation  and  Research  (HFM-630), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-594-3074. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a 
document  entitled  "Guidance  for 
Industry  for  the  Evaluation  of 
Combination  Vaccines  for  Preventable 
Diseases:  Production,  Testing  and 
Clinical  Studies."  In  the  Federal 
Register  of  June  25, 1993  (58  FR  34469), 
FDA  annoimced  the  July  28  and  29. 
1993,  scientific  workshop  entitied 
"Combined  Vaccines  and  Simultaneous 
Administration:  Ciurent  Issues  and 
Perspectives."  Issues  discussed  and 
information  gathered  in  this  workshop 
were  considered  in  preparing  this 
document.  Prior  to  making  this 
doctunent  available  for  industry  use, 
FDA  presented  the  issues  disctissed  in 
this  doctunent  at  the  October  27, 1995, 
Vaccines  and  Related  Biological 
Products  Advisory  Committee  meeting. 
FDA  aimoiuiced  the  advisory  committee 
meeting  and  the  availability  of  a  draft 
guidance  doctunent  in  the  Federal 
Register  of  October  2, 1995  (60  FR 
51481  at  51482).  Comments  received 
from  the  meeting  were  considered  in 
further  preparation  of  this  doctunent 

For  the  purposes  of  this  guidance 
document,  a  combination  vaccine 
consists  of  two  or  more  live  organisms, 
inactivated  organisms  or  purified 
antigens  combined  either  by  the 
manu&ctiuer  or  mixed  immediately 
before  administration,  and  it  is  intended 
to:  (1)  Prevent  multiple  diseases,  or  (2) 
prevent  one  disease  caused  by  different 
strains  or  serotypes  of  the  same 
organism.  Vectored  vaccines  and 
conjugated  vaccines  are  combination 
vaccines,  if  the  prevention  of  the  disease 
caused  by  the  vector  organism  or  the 
carrier  moiety  is  to  be  one  of  the 
combination's  indication. 

This  guidance  doctunent  discusses 
the  approach  manufacturers,  sponsors, 
and  investigators  should  follow  in  the 


development  of  combination  vaccines 
for  licensure  in  the  United  States. 
Topics  addressed  in  this  document 
include:  (1)  Manufactiuing  issues  for 
combination  vaccines;  (2)  preclinical 
studies;  (3)  clinical  studies  to  support 
the  licensure  of  combination  vaccines; 
and  (4)  vaccines  administered 
simultaneously  with  combination 
vaccine.  This  doctunent  does  not  cover 
therapeutic  combination  vaccines.  In 
addition,  not  all  issues  outlined  in  the 
doctunent  will  pertain  to  all  types  of 
combination  vaccines,  e.g.,  some  issues 
related  to  live  vaccines  may  not  apply 
to  inactivated  vaccines. 

As  with  other  guidance  dociunents, 
FDA  does  not  intend  this  document  to 
be  all-inclusive  and  cautions  that  not  all 
information  may  be  applicable  to  all 
situations.  This  document  is  intended  to 
provide  information  and  does  not  set 
forth  requirements.  FDA  anticipates  that 
manufacttirers  and  other  interested 
parties  may  develop  alternative  methods 
and  procedures,  and  discuss  them  with 
FDA.  FDA  recognizes  that  advances  will 
continue  in  the  area  of  combination 
vaccines,  and  FDA  intends  to  update 
and  revise  this  document  in  order  to 
improve  its  usefulness.  This  guidance 
doctmient  represents  the  agency's 
cturent  thinking  on  combination 
vaccines.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 


Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  on  this  guidance  document. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
fotmd  in  brackets  in  the  heading  of  this 
document.  A  copy  of  this  document  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Received  comments  will  be 
considered  in  determining  whether 
further  revision  of  this  document  is 
warranted. 

Dated:  April  1,1997. 

William  fCQiilibanl. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-9169  Filed  4-9-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung  and  Blood 
institute;  Proposed  Collection; 
Comment  Request;  The 
Atherosclerosis  Risit  in  Communities 
Study 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 


for  opporttmity  for  public  comment  on 
the  proposed  data  collection  projects, 
the  National  Heart,  Lung,  and  Blood 
Institute  (NHLBI),  the  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  The  Atherosclerosis  Risk  in 
Commimities  (ARIC)  Study.  Type  of 
Information  Collection  Request: 
Revision  of  a  currently  approved 
collection  (OMB  No.  0925-0281).  Need 
and  Use  of  Information  Collection:  This 
project  involves  a  physical  examination 
and  a  siuvey  of  a  new  sample  of  45-64 
year  olds  living  in  the  same 
communities  as  the  original  ARIC  Study 
participants.  Information  from  this 
sample  and  from  the  original  cohort 
collected  10  years  earlier  will  be  used  to 
assess  temporal  trends  in  selected 
atherosclerosis  risk  factor  domains. 
Frequency  of  Response:  The  recruited 
individuals  will  participate  in  a  home 
interview  and  an  in-clinic  examination. 
Affected  Public:  Individuals  or 
households.  Type  of  Respondents: 
Adults  45-64  years  old.  The  aimual 
reporting  biuden  is  as  follows: 


Type  of  respondents 

Estimated 
number  of  re- 
spondents 

Estimated 

number  of  re- 
sponses per 
respondent 

Average  bur- 
den hours  per 
response 

Estimated  total 
annuaJ  burden 
hours  re- 
quested 

Indwiduals  participating  in  home  interview  onJy „. 

2,400 
1,200 

1 
1 

0.0501 
1.8851 

120 
2,262 

Individuals  participatkig  in  both  home  interview  and  clinic  examination  

Total 

2,382 

The  cost  to  the  respondents  consists  of  their  tin>e;  time  is  estimated  using  a  rate  of  $10.00  per  hour.  The  annualized  cost  to  respondents  is  es- 
bmated  at  $23,820.  There  are  no  Capital  Costs.  The  Operating  and  Maintenance  Costs  are  $682,000.  ""^ 


REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  fiom  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(2)  The  acctu^cy  of  the  agency's 
estimate  of  the  biu'den  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 


Ways  to  minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  request  more  information  on  the 
proposed  project,  to  obtain  a  copy  of  the 
data  collection  plans  and  instruments, 
or  to  submit  comments,  contact  Ms. 
Suzanne  Anthony,  Project  Clearance 
Liaison,  National  Heart,  Lung,  and 
Blood  Institute,  NIH,  Building  31.  Room 
5A10.  MSC  2490,  31  Center  Dr.. 


Bethesda,  MD  20892-2490  or  call  non- 
toll  free  number  (301)  496-9737,  or  E- 
mail  yoiu-  request  or  conunents, 
including  your  address,  to: 
AnthonyS@nih  .gov. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collect  are 
best  assured  of  having  their  full  effect  if 
received  by  Jime  9, 1997. 

Dated:  April  4, 1997. 
Sheila  E.  Merritt, 

ExecuUve  Officer,  NHLBI. 

(FR  Doc.  97-92%  Filed  4-9-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutas  of  Healtti 

SutMnlssion  for  0MB  Review; 
Commant  Raqueat;  Clinical, 
Latwratory,  and  Epidemiologic 
Charactarization  of  Individuals  at  High 
Risk  of  Cancer 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Cancer  Institute  (NCI),  the  National 
Institutes  of  Health  (NTH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  I>ecember  16. 1996,  pages 
66052-66053  and  allowed  60  days  for 
public  comment.  Only  one  comment 
from  the  public  was  received;  it  was  a 
request  for  additional  information  about 
the  project.  The  purpose  of  this  notice 
is  to  allow  an  additional  30  days  for 
public  comment.  The  National  Institutes 
of  Health  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  requked  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
1995,  unless  it  displays  a  currently  valid 
OMB  control  number. 

PROPOSED  COCLECDON: 

Title:  CUnical,  Laboratory,  and 
Epidemiologic  Characterization  of 
Individuals  at  High  Risk  of  Cancer.  Type 
of  Information  Collection  Request: 
Extension  of  OMB  No.  0925-0194 
(Expiration  date  04/30/97).  Need  and 
Use  of  Information  Collection:  This 
ongoing  research  study  will  identify 
cancer-prone  persons  in  order  to  learn 
about  cancer  risk  and  cancer  causes  in 
■  individuals  and  families.  The  primary 
objectives  of  this  research  study  are  to 
utilize  chnical,  laboratory,  and 
epidemiologic  approaches  in  studies  of 
individuals  and  families  at  high  risk  of 
cancer  to  identify  and  further 
characterize  cancer  susceptibility 
factors.  Respondents  are  members  of 
families  in  which  multiple  cancers  are 
thought  to  have  occurred.  Information 
about  the  occurrence  of  cancer  is 
collected  and  reviewed  to  determine 
eligibility  for  further  etiologic  study. 
Participation  is  entirely  voluntary.  The 
findings  will  lead  to  a  better 
understanding  of  the  causes  and  risk 
factors  for  selected  cancers,  which  may 
reduce  cancer  incidence,  and  promote 
the  earlier  diagnosis  of  some  cancers. 
Frequency  of  Response:  One  time. 
Affected  Public:  Individuals  or 


households.  Type  of  Respondents: 
Adults.  The  annual  reporting  burden  is 
as  follows:  Estimated  Number  of 
Respondents:  600  per  year;  Estimated 
Number  of  Responses  per  Respondent: 
1;  Average  Bunien  Hours  Per  Response: 
.75;  and  Estimated  Total  Annual  Burden 
Hours  Requested:  450.  The  annualized 
cost  to  respondents  is  estimated  at 
$4,500.  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 

Request  for  Conunents 

Written  comments  and/or  suggestions 
from  the  pubUc  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building.  Room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  Uie  data  collection 
plans  and  instruments,  contact:  Dr. 
Margaret  Tucker,  Chief,  Genetic 
Epidemiology  Branch,  National  Cancer 
Institute,  NIH,  Executive  Plaza  North, 
Room  439,  6130  Executive  Blvd., 
Bethesda,  MD  20892,  or  call  non-toll- 
free  number  (301)  496—4375,  or  E-mail 
your  request,  including  your  address  to: 
tuckerp@epndce.nci.nih.gov. 
COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  May  12, 1997. 

Dated:  April  1. 1997. 
Nande  L.  Bliss, 
OMB  Project  Clearance  Liaison. 
IFR  Doc.  97-9240  Filed  4-9-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  (DHHS) 

National  Institutes  of  Health  (NIH) 

National  Lit>rary  of  Medicine  (NLM); 
Opportunity  for  a  Cooperative 
Research  and  Development  Agreement 
for  Research  and  Development  of  Data 
Mining,  Data  Warehousing  and 
Visualization  Techniques  to 
Commercial  Products 

agency:  Lister  Hill  National  Center  for 
Biomedical  Communications,  NLM, 
NIH.  DHHS. 
ACTION:  Advertisement. 

SUMMARY:  The  Lister  Hill  National 
Center  for  Biomedical  Communications 
(LHNCBC),  an  R&D  division  of  the 
National  Library  of  Medicine,  seeks  a 
Cooperative  Research  and  Development 
Agreement  (CRADA)  with  a  software 
company  with  a  reputation  in  the 
software  engineering  research  and 
development  and  marketing 
communities  as  demonstrated  by  the 
quality  of  its  information  products  and 
successful  application  of  sophisticated 
statistical  or  machine  learning  methods 
to  commercial  products.  Of  particular 
interest  is  application  of  data  mining, 
data  warehousing  and  visualization 
techniques  to  areas  of  interest  including 
drug  design,  medical  care,  fraud 
detection,  and  medical  administration. 

The  Collaborator  must  be  able  to 
collaborate  writh  NLM  staff  to  produce 
high  quality  information  products.  The 
Collaborator  must  have  a  demonstrated 
record  of  success  in  privately  producing 
and  marketing  information  resources. 

The  term  of  the  CRADA  will  be  up  to 
five  (5)  years. 

DATES:  Interested  parties  should  notify 
this  office  in  writing  of  their  interest  in 
filing  a  formal  proposal  no  later  than 
June  9,  1997,  and  then  will  have  an 
additional  thirty  (30)  days  to  submit  a 
formal  proposal. 

ADDRESSES:  Inquires  and  proposals 
regarding  this  opportunity  should  be 
addressed  to  Jeremy  A.  Cubert,  M.S., 
J.D.  (Tel.  #301^96-0477,  FAX 
#301-402-2117).  Office  of  Technology 
Development,  National  Cancer  Institute, 
6120  Executive  Blvd.,  Suite  450, 
Rockville,  MD  20852.  Inquiries 
regarding  obtaining  patent  license(s) 
needed  for  participation  in  the  CPADA 
opportunity  may  be  addressed  to  John 
Fahner-Vihtelic,  Office  of  Technology 
Transfer,  National  Institute  of  Health, 
6011  Executive  Blvd.,  Suite  325, 
Rockville,  MD  20852,  Phone:  (301)  496- 
7735  (ext.  285);  FAX:  (301)  402-0220. 
SUPPLEMENTARY  INFORMATION:  A  CRADA 
is  the  anticipated  joint  agreement  to  be 


entered  into  by  LHNCBC  pursuant  to  the 
Federal  Technology  Transfer  Act  of 
1986,  as  amended  by  the  National 
Technology  Transfier  Act  (Pub.  L.  104- 
113  (1996))  and  by  Executive  Order 
12591  of  April  10, 1987.  The  Computer 
Science  Branch,  LHNCBC,  NLM  is 
presently  developing  a  system  to 
automate  key  decisions  in  the  design 
and  execution  of  machine  learning 
applications.  The  system,  termed 
"cultural  coevolution"  (CCffiV).  uses 
object  oriented  intelligent  agent 
techniques  to  synergistically  integrate 
many  different  machine  learning 
approaches  into  a  single  framework.  The 
described  methods  are  the  subject  of  a 
provisitmal  patent  appfication  (60/ 
018,191)  filed  by  the  Government. 

Under  the  present  proposal,  the  goal 
of  the  CRADA  will  be  the  development 
of  the  following  parameters: 

•  Improved  speed  of  the  algorithm; 

•  Improved  portabihty  of  the  system; 

•  Integration  of  "data  warehousing" 
functions  to  enable  compatibility  with  a 
wide  variety  of  database  formats, 
remedy  gaps  or  errors  in  the  data  ("data 
cleaning")  and  to  identify  target 
concepts  for  learning; 

•  Development  ofa  user  interface  to 
enable  system  set  up  and  omfiguration, 
mmiitor  algorithm  progression,  adjust 
the  algorithm  as  necessary,  and  display 
the  results  in  a  comprehensive  and 
useful  format. 

Party  ContrilNitioas 

The  role  of  the  LHNCBC  includes  the 
following: 

(1)  Provide  Collaborator  with  COEV 
system  informaticm  necessary  for  the 
further  development  of  the  COEV 
system; 

(2)  Provide  staff,  expertise,  and 
materials  for  the  further  development  of 
the  COEV  system; 

(3)  Evaluate  the  work  product  of 
Collaborator  to  ensiu«  progress  toward 
meeting  the  CRADA  goals;  and 

(4)  Provide  work  space  and 
equipment  for  production  and  testing  of 
any  components  or  improvements  of  the 
COEV  system. 

The  role  of  the  successful  Collaborator 
will  include  the  following: 

(1)  Provide  funding,  if  and  as 
necessary,  in  supp<Ml  of  the 
development  of  the  COEV  system; 

(2)  Pixivide  expertise  and  assistance  in 
the  production  and  marketing  of  any 
products  resulting  from  this  CRADA; 

(3)  Provide  staff,  expertise,  and 
materials  for  the  development  of  the 
COEV  system  under  this  CRADA;  and 

(4)  Provide  quality  assurance  testing, 
operator  training,  and  user  support  for 
any  products  resulting  &t>m  this 
CRADA. 


Selection  Criteria 

Proposals  submitted  for  consideration 
should  fiilly  address  each  of  the 
following  qualificaticms: 

(1)  Expertise 

A.  Demonstrated  expertise  in 
translating  sophisticated  statistical  or 
machine  learning  methods  to  successful 
products; 

B.  Demonstrated  expertise  in  software 
engineering,  data  warehousing,  data 
visuaUzation; 

C  Demonstrated  ability  to  secure 
national  and  international  marketing 
and  distribution  of  software: 

D.  Demonstrated  expertise  in 
overseeing  all  aspects  of  product 
develo^nent; 

E.  Dem<mstrated  intellectual  ability  to 
guide  development  of  product  hne 
which  addresses  the  requirement  of 
LHNCBC; 

F.  Demonstrated  expertise  in  serving 
and  supporting  a  significant  client  base; 
and 

G.  Familiarity  with  application  of  data 
mining  techniques  to  biomedical  fields. 

(2)  Reputation 

The  successful  Collaborator  must  be 
recognized  in  the  software  industry  for. 

A.  Producing,  marketing  and 
supporting  data  mining  and  related 
applications; 

B.  Indications  of  high  levels  of 
satisfaction  by  software  experts  and 
users  of  data  mining  products  and; 

C.  The  range  of  products  and  services 
it  produces. 

(3)  Physical  Resources 

A.  An  estabUshed  headquarters  with 
offices,  space,  and  equipment; 

B.  Access  to  the  organization  during 
business  hours  by  telephone,  mail,  e- 
mail,  the  Internet,  and  other  evolving 
technologies;  and 

C.  Sufficient  financial  and 
technological  resources  to  support,  at  a 
minimum,  the  current  activities  of  the 
CRADA  to  meet  the  needs  of  LHNCBC. 

Dated:  April  1,1997. 
Tliamas  0.  Mays. 

Director.  Office  of  Technology  Development. 

National  Cancer  Institute.  National  Institutes 

ofHealth. 

IFR  Doc  97-9238  Filed  4-9-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging; 
Opportunity  for  a  Clinical  Trlal- 
Cooparative  Rasaarch  and 
Davalopmant  Agraamant  (CT-CRADA) 
for  Phaae  N  Clinical  Trial  on  the  Use  of 
MkMcycllne  to  Treat  Osteoporosis 

AQENCV:  Nati<Hial  Institutes  ofHealth. 
PHS,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  National  Institute  of 
Aging  (NLA)  is  seeking  a  Collaborator  to 
participate  in  a  CT-CRADA  to  run  a 
Phase  n  clinical  trial  aa  the  use  of 
minocycline  to  treat  osteoporosis,  and  to 
assist  in  the  development  of  analogues 
to  minocycline. 

The  term  of  the  CT-CRADA  will  be 
up  to  five  (5)  years. 

DATES:  Interested  parties  should  notify 
this  office  in  writing  of  their  intent  to 
file  a  formal  proposal  no  later  them  June 
9, 1997.  Formal  proposals  must  be 
submitted  to  this  office  no  later  than 
July  9.  1997. 

ADDRESSES:  Inquiries  and  proposals 
regarding  this  opportunity  should  be 
addressed  to  Bruce  D.  Goldstein,  J.D.; 
Office  of  Technology  Development, 
National  Cancer  Institute;  Executive 
Plaza  South,  Suite  450;  6120  Executive 
Blvd.,  MSC  7182,  Bethesda,  Maryland. 
20892  (Telephone  No.  301-496-0477; 
FAX  No.  301-402-2117). 
SUPPLEMENTARY  INFORMATION:  A  CRADA 
is  the  anticipated  joint  agreement  to  be 
entered  into  by  NIA  pursuant  to  the 
Federal  Technology  Transfer  Act  of 
1986,  as  amended  by  the  National 
Technology  Transfer  Act  (Pub.  L.  104- 
113  (Mar.  7. 1996))  and  by  Executive 
Order  12591  of  April  10, 1987.  NIA  has 
recently  pubUshed  a  discovery  by  its 
staff  that  minocycline,  an  antibiotic 
related  to  tetracycline,  increases  bone 
mineral  density,  improves  bone  strength 
and  formation,  and  slows  bone 
resorption  in  old  laboratory  animals 
with  surgically-induced  menopause. 
Bone.  19:637-644  (Dec.  1996). 
Accordingly,  NIA  has  begun  to  organize 
Phase  n  clinical  trials. 

Under  the  present  proposal,  the 
specific  goals  of  the  CT-CRADA  will  be 
the  development  of  the  following 
technology: 

•  Development  of  one  or  more 
protocols  for  the  clinical  trial  of 
minocycline  in  the  treatment  of 
osteoporosis; 

•  Execution  of  clinical  trials; 

•  Joint  pubUcation  of  research  results; 
and 
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•  Development  of  unproved 
derivatives  of  minocycline. 

Party  Contributions 

The  role  of  NIA  includes  the 
following: 

(1)  Develop  and  file,  in  consultation 
with  Collaborator,  any  and  all  regulatory 
applications  for  the  use  of  minocycline 
in  the  treatment  of  osteoporosis; 

(2)  Provide  staff,  expertise,  and 
materials  for  the  development  and 
execution  of  protocols,  and  for  the 
development  and  testing  of  promising 
minocycline  analogues; 

(3)  Together  with  the  Collaborator, 
evaluate  the  results  of  joint  research, 
and  to  ensure  progress  toward  meeting 
the  CT-CRADA  goals;  and 

(4)  Provide  work  space  and 
equipment  for  testing  of  any  prototype 
pharmaceutical  compositions 
developed. 

The  role  of  the  successful  Collaborator 
will  include  the  following: 

(1)  Provide  sta^.  expertise,  and 
materials  for  the  development  and 
production  of  pharmaceutical 
compositions; 

(2)  Purchase  or  manufactiu^  an 
adeouate  supply  of  minocycline; 

(3j  Together  with  NIA.  evaluate  the 
results  of  joint  research,  and  to  ensure 
progress  toward  meeting  the  CT- 
CRADA  goals; 

(4)  Provide  funding  in  support  of  the 
clinical  trials:  and 

(5)  Provide  resource  to  develop  and 
market  any  promising  analogues  to 
minocycline. 

Selection  Criteria 

Proposals  submitted  for  consideration 
should  fully  address  each  of  the 
following  qualifications: 

(1)  Expertise 

The  successful  Collaborator  should 
have  the  following  expertise: 

A.  Demonstrated  expertise  in 
developing  and  producing  high  quaUty 
pharmaceutical  compositions: 

B.  Demonstrated  aoiUty  to  sectue 
national  and/or  international  marketing 
and  distribution  of  pharmaceutical 
compositions; 

C.  Demonstrated  expertise  in 
overseeing  all  aspects  of  product 
development; 

D.  Demonstrated  intellectual  ability  to 
guide  development  of  product  line 
which  addresses  the  requirements  of 
NIA. 

(2)  Reputation 

The  successful  Collaborator  should  be 
recognized  in  the  pharmaceutical 
industry  for  each  of  the  following: 

A.  Producing  quality  pharmaceutical 
products: 


B.  Indications  of  high  levels  of 
satisfaction  by  industry  experts  with  the 
Collaborator's  products;  and 

C.  Strong  commitment  to  the  research 
and  development  of  new 
pharmaceuticals. 

(3)  Physical  Resources 

The  successful  Collaborator  should  be 
able  to  demonstrate  it  will  have  the 
following  material  resources  as  of  the 
commencement  of  research  under  the 
CT-CRADA: 

A.  An  established  headquarters  with 
offices,  space,  and  equipment; 

B.  Ad^uate  means  for 
communication  with  the  Collaborator 
during  business  hours,  such  as  by 
telephone,  mail,  e-mail,  the  Internet, 
and  other  evolving  technologies;  and 

C.  Sufficient  financial  resources  to 
support,  at  a  minimum,  the  current 
activities  of  the  CT-CRADA  to  meet  the 
needs  of  NIA. 

Dated:  March  26. 1997. 
Thomas  D.  Mays. 

Director,  Office  Technology  Development, 

National  Cancer  Institute,  NIH. 

[FR  Doc.  97-9239  Filed  4-9^7;  8:45  am) 

BtUMQ  COOC  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Specialized  Clinical 
Fellowships  (Teleconference). 

Date;  May  5. 1997. 

Time:  1K)0  p.m. — adjournment. 

Place:  6100  Executive  Boulevard,  6100 
Building  Room  5E03.  Rockville.  Maryland 
20652. 

Contact  Person:  Hameed  Khan,  Ph.D.. 
Scientific  Review  Administrator,  NICHD, 
6100  Executive  Boulevard,  6100  Building, 
Room  5E01,  Rockville.  Maryland  20852. 
Telephone:  301-496-1485. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5,  U.S.C  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 


constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.864.  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children,  National  Institutes  of  Health].) 

Dated:  April  7, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  97-9297  Filed  4-9-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke,  Division  of 
.Extramural  Activities;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  (Telephone  Conference  Call). 

Date;April23, 1997. 

Time:  9:00  a.m. 

Place:  National  Institutes  of  Health,  7550 
Wisconsin  Avenue,  Room  9C10,  Bethesda. 
MD  20892. 

Contact  Person:  Dr.  Howard  Weinstein/Mr. 
Phillip  Wiethom,  Scientific  Review 
Administrator,  National  Institutes  of  Health, 
7550  Wisconsin  Avenue,  Room  9C10, 
Bethesda,  MD  20892,  (301)  496-9223. 

Purpose/ Agenda:  To  review  and  evaluate 
an  SBIR  Phase  II  Contract  Proposal. 

The  meeting  will  be  closed  in  accordance 
with  the  positions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences). 

Dated:  April  7, 1997. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-9298  Filed  4-9-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Instttutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke,  Division  of 
Extramural  Activities;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  (Telephone  Conference  call). 

Date:  April  23. 1997. 

Time:  1:00  p.m. 

Place:  National  Institutes  of  Health.  7550 
Wisconsin  Avenue.  Room  9Cl0.  Bethesda, 
MD  20892. 

Contact  Persom:  Dr.  Howard  Weinstein, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  7550  Wiscoosin  Avenue, 
Room  9Cie,  Bethesda,  MD  20892,  (301)  496- 
9223. 

Purpose/ Agenda:  To  review  and  evaluate 
an  SBIR  Phase  D  Contract  Proposal. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(cH6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  pro{>erty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applicaUons  and/or  propKisals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  April  7, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-9299  Filed  4-9-97;  8:45  am] 

BILUNQ  COCE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  Research  on  Women's 
Health;  Notice  of  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  meeting  of  the 
Advisory  Committee  on  Research  on 
Women's  Health  (ACRWH)  to  be  held 
May  5-6, 1997,  National  Institutes  of 
Health,  9000  Roclcville  PHue,  Building 


31,  C  Wing.  Conference  Room  10, 
Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m..  May  5,  to 
adjournment  on  May  6.  The  purpose  of 
the  meeting  will  be  for  the  Committee 
to  provide  advice  to  the  Office  of 
Research  on  Women's  Health  (ORWH) 
on  its  research  agenda  and  to  provide 
recommendations  regarding  ORWH 
activities. 

The  agenda  will  include  an  update  on 
ORWH  activities  and  programs  to  meet 
the  mandates  of  the  Office  and 
discussion  of  scientific  issues.  The 
Committee  wall  hear  scientific 
presentations  from  several  NIH  institute 
directors,  as  well  as  an  update  from  the 
Deputy  Assistant  Siacretary  for  Health 
(Women's  Health).  The  Committee  will 
also  discuss  activities  related  to  its 
regional  meetings  to  update  the  research 
agenda  on  wamen's  health.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

Anne  R.  Bavier,  M.N..  F.A.A.N., 
Executive  Secretary.  ACRWH.  and 
Deputy  Director,  Office  of  Research  on 
Women's  Health,  OD,  NIH,  Building  1, 
Rm.  201.  Bethesda.  Maryland  20892, 
301/402-1770.  301/402-1798  (Fax),  will 
furnish  the  meeting  agenda,  roster  of 
Committee  membenra.  and  substantive 
program  information  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Bavier  in  advance  of  the 
meeting. 

Dated:  April  7, 1997. 
UVeme  Y.  Stringfield, 

Committee  htanagement  Officer,  NIH. 
[FR  Doc.  97-9300  Filed  4-9-97;  8:45  am] 
MLUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 
National  Institutes  of  Health 

Office  of  Research  on  Women's 
hiealth;  Notice  of  Meeting— "Beyond 
Hunt  Valley:  Research  on  Women's 
Health  for  the  21st  Century" 

Notice  is  hereby  given  that  the  Office 
of  Research  on  Women's  Health,  Office 
of  the  Director,  National  Institutes  of 
Health,  will  convene  a  meeting  on  June 
11, 12,  and  13, 1997,  at  the  Sheraton 
New  Orleans  Hotel,  New  Orleans, 
Louisiana.  The  purpose  of  the  meeting 
is  to  update  the  current  biomedical  and 
behavioral  research  agenda  for  women's 
health,  as  presented  in  the  Report  of  the 


National  Institutes  of  Health: 
Opportunities  for  Research  on  Women's 
Health,  a  publication  based  on  a 
conference  held  in  Hunt  Valley, 
Maryland,  September  1991. 

The  NIH/FAES  is  accredited  by  the 
Accreditation  Council  for  Continuing 
Medical  Education  to  sponsor 
continuing  medical  educations  for 
physicians. 

The  NIH/FAES  designates  this 
educational  activity  for  a  mAvitnnm  of 
10  hours  in  category  1  credit  towards 
the  AMA  Physician's  Recognition 
Award.  Each  physician  should  claim 
only  those  hours  of  credit  that  he/she 
actually  spent  in  the  educational 
activity. 

The  first  day,  June  11,  will  be  devoted 
to  receiving  public  testimony  from  1:00 
p.m.  to  5:00  from  individuals  and 
individuals  representing  organizations 
interested  in  biomedical  and  behavioral 
research  on  women's  health  issues.  On 
Jime  12  and  13,  concurrent  worldng 
groups  will  discuss  women's  health 
research,  with  particular  refiareiice  to 
gender  differences  and  emerging 
scientffic  issues.  The  schedule  for  June 

22  is  8:30  a.m.  to  5:30  p.m.  and  on  June 

23  the  meeting  will  end  approximately 
at  3:00  p.m.  All  sessions  of  the  meeting 
are  0{>en  to  the  public. 

The  purpose  of  this  conference  is  to 
examine  the  physiological  and 
psychosocial  differences  which  exist 
between  women  and  men  and  emerging 
scientific  issues  such  as  the 
environmental  impact  on  women's 
health.  In  addition,  strategies  based 
upon  the  research  which  can  result  in 
an  inproved  health  status  for  all  women 
will  be  developed. 

Experts  in  fields  of  l>asic  and  clinical 
science,  practitioners  interested  in 
women's  health,  representatives  of 
scientific,  professional  and  women's 
health  organizations,  and  wotnen's 
health  advocates  will  be  asked  to  assess 
the  current  status  of  research  in 
women's  health,  in  these,  and  other 
areas,  identify  gaps  in  existing 
knowledge,  and  recommend  scientific 
approaches  and  strategies  to  take 
advantage  of  promising  opportunities 
for  research  on  women's  health. 

Opening  sessions  will  be  devoted  to 
identifying  those  factors  which  may 
influence  health  status,  including 
physiological  and  psychological 
differences  between  women  and  men, 
and  to  addressing  the  emerging  issues 
from  basic  science  to  clinical  studies 
through  application  to  all  women 
regardless  of  race,  ethnicity,  or  age  with 
special  focus  on  the  effects  of 
environmental  hazards  and  toxins 
across  the  life  span. 


r^ 
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The  Office  of  Resaarcii  on  Women's 
Health  invites  individuals  and 
individuals  representing  organizations 
with  an  interest  in  research  areas  related 
to  women's  health  to  provide  written 
and  oral  testimony  oa  the  state  of 
knowledge  and  continuing  or  emerging 
gaps  in  knowledge  about  women's 
health  across  the  life  span,  sex/gender 
differences  and  the  impact  on  women's 
health,  new  priorities  for  research  on 
women's  health,  the  environmental, 
genetic,  hormonal,  non-hormonal,  and 
other  factors  that  impact  women's 
health,  and  career  issues  for  women 
scientists  and  how  to  overcome  the 
barriers.  Due  to  time  constraints,  only 
one  representative  from  each 
organization  may  present  oral 
testimony,  with  presentations  limited  to 
10  minutes.  A  letter  of  intent  to  present 
such  testimony  should  be  sent  by 
interested  individuals  and  organizations 
to  Ms.  Maxine  Smith.  Houston 
Associates,  1010  Wayne  Avenue,  Suite 
1200,  Silver  Spring,  MD  20910. 
Presenters  should  send  three  (3)  written 
copies  of  their  testimony,  including  a 
brief  description  of  their  organization,  to 
the  above  address  no  later  than  May  20, 
1997.  The  date  of  receipt  of  the  letter 
will  establish  the  order  of  presentations 
at  the  June  meeting. 

Individuals  and  organizations  wishing 
to  provide  written  statements  only  may 
send  three  (3)  copies  of  their  statements, 
to  the  above  address  by  May  20, 1997. 
All  written  testimony  will  be  made 
available  to  the  conferees  prior  to  the 
June  11  meeting  day.  Conunents  an^ 
questions  related  to  the  June  meeting 
should  be  addressed  to  Ms.  Smith. 

This  meeting  is  the  second  of  three 
regional  public  hearings  and  scientific 
woiiLshops  of  similar  design  to  be 
convened  by  the  Office  of  Research  on 
Women's  Health.  At  the  conclusion  of 
this  series  of  meetings,  the  Office  of 
Research  on  Women's  Health  will 
convene  a  national  meeting  to  address 
the  deliberations  and  recommendations 
from  the  regional  public  hearings  and 
scientific  workshops  for  the  purpose  of 
developing  a  report  for  priorities  for 
research  on  women's  health  for  the  21st 
century. 

Dated:  April  3. 1997. 
Rntli  L.  Kinchstein, 
Deputy  Director.  NIH. 
IFR  iDoc.  97-9301  Filed  4-9-97;  8:45  am] 

BHJJNO  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  hwtMutee  of  Health 

Propeyectlve  Grant  of  Exckielve 
Ucenee:  Method  of  Identifying  Pereona 
Sueceptit>le  to  Autoimmune 
Neuropeychletric  Diaorders 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  its  interest  in  the 
invention  embodied  in  U.S.  Patent 
Application  Serial  No.  08/473.033,  filed 
June  6, 1995,  entitled,  "Method  of 
Identifying  Persons  Susceptible  to 
Autoimmune  Neuropsychiatric 
Disorders,"  and  subsequent  filings,  to 
Callisto  Pharmaceuticals,  Inc.,  having  a 
place  of  business  in  New  York,  New 
York.  The  United  States  is  a  joint 
assignee  of  the  patent  rights  in  these 
inventions. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  the  prospective 
exclusive  license  may  be  granted  ujiless, 
within  90  days  fit>m  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argiunent  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  would  be  diagnosing 
persons  with,  or  at  risk  of  developing, 
certain  neuropsychiatric  disorders  as 
described  in  the  patent  application. 
SUPPLEMENTARY  INFORMATION:  Obsessive 
compulsive  disorder  is  a  severe 
debilitating  condition  that  can  interfere 
dramatically  with  daily  activities. 
Obsessive  thoughts  can  include  worries 
about  either  personal  or  family  safety, 
past  actions,  or  fears  of  contamination. 
Currently  there  is  no  known  biologic  or 
genetic  marker  diagnostic  for  this 
disorder.  However,  there  is  evidence 
that  certain  autoimmune  diseases  have 
accompanying  psychological  symptoms 
including  obsessive  compulsive 
behavior,  attention  deficit  hyperactivity 
disorder,  emotional  lability,  and 
irritability.  The  patent  application 
relates  to  the  discovery  \ha\  in  patients 
at  risk  for  developing  neuropsychiatric 
disorders  due  to  autoimmune  disease 
there  is  a  dramatic  increase  in  the 
number  of  B  lymphocytes  expressing  an 
alloantigen.  Dietection  of  the  antigen  has 


been  shown  to  be  predictive  for 
obsessive  compulsive  behavior.  In 
addition,  individuals  at  genetic  risk  for 
these  neuropsychiatric  disorders  can 
also  be  identified. 

ADDRESSES:  Requests  for  a  copy  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Leopold  J.  Luberecki,  Jr., 
J.D..  Technology  Licensing  Specialist, 
Office  of  Technology  Transfer,  National 
Institutes  of  Health.  6011  Executive 
Boulevard.  Box  13.  Rockville.  MD 
20852-3804;  Tel9phone:  (301)  496- 
7735,  ext.  223;  Facsimile:  (301)  402- 
0220.  Properly  filed  competing 
applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  contemplated  license. 
Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  July  9, 
1997  will  be  considered. 

Comments  and  objections  submitted 
in  response  to  this  notice  will  not  be 
made  available  for  public  inspection, 
and,  to  the  extent  permitted  by  law,  will 
not  be  released  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 

Dated:  March  31, 1997. 
BaiiMU'a  M.  KfaGaiey, 

Deputy  Director,  Office  of  Technology 

Transfer. 

(PR  Doc.  97-9237  Filed  4-9-97;  8:45  am) 

BNJJNO  COOC  4140-ei-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l^nd  Management 
[OR-118-S332-00;  QP7-013e] 

Closure  of  Ail  Segments  of  the  London 
Peak  Overlook  Trail  to  Off-Highway 
and  Mechanized  Vehicle  Use 

AGENCY:  Bureau  of  Land  Management, 
Medford  District  Office. 
ACTION:  Emergency  closure  of  public 
land  trail  in  Josephine  County,  Oregon. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately,  all  segments  of 
the  London  Peak  Overlook  Trail  under 
Bureau  of  Land  Management  control  are 
closed  to  all  uses  other  than  foot  traffic 
or  wheelchairs.  The  closure  is  made 
•under  the  authority  of  43  CFR  8341.2. 
The  closure  will  remain  in  effect  until 
such  time  that  changes  in  resource 
management  warrant  modifications. 
The  public  lands  affected  by  this 
emergency  closure  are  specifically 
identified  as  follows: 

London  Peak  Overlook  Trail  on  BLM  lands 
in  T.33  S.,  R.  6  W.,  Section  21,  Willamette 
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Meridian,  Josephine  County,  Oregon  as 
•hown  on  a  map  available  at  the  Medford 
District.  Bureau  of  Land  Management  Office. 

The  following  person*,  operating 
within  the  scope  of  their  official  duties, 
are  exempt  from  the  provisions  of  this 
closure  order:  Bureau  employees,  state, 
local  and  federal  law  enforcement  and 
fire  protection  personnel;  and  the 
holders  of  BLM  permits  and/ or 
contracts.  Vehicle  access  by  additional 
parties  may  be  allowed,  but  must  be 
approved  by  the  Authorized  Officer  of 
the  BLM. 

The  purpose  of  this  closure  is  to 
protect  the  trail  surfacing  for  wheelchair 
use  and  limit  safety  hazards  of       -* 
incompatible  uses. 

Any  person  who  fails  to  comply  with 
a  closure  order  or  rulemaking  is  subject 
to  arrest  and  fines  of  up  to  $1,000  and/ 
or  imprisonment  not  to  exceed  12 
months. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Chung,  Area  Manager,  Bureau  of 
Land  Management,  Glendale  Resource 
Area,  Medford  District  Office,  3040 
Biddle  Rd,  Medford,  OR  97504  or  (541) 
770-2279. 

Dated:  March  31, 1997. 
Diane  Chnng, 

Glendale  Area  Manager.  ■-■ 

IFR  Doc.  97-9211  Filed  4-9-97;  8:45  am] 

BHJJNO  CODE  431 0-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managentent 
[CA-CACA  31137,  DES  97-1(q 

Notice  Of  Availability 

AGENCY:  Bureau  of  Land  Management. 
Needles  Resource  Area. 
ACTION:  Notice  of  availability  for  the 
Castie  Mountain  Mine  Expansion 
Project,  Draft  Environmental  Impact 
Statement/Environmental  Impact 
Report,  and  notice  of  comment  period 
and  public  meetings. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  in 
coordination  with  the  County  of  San 
Bernardino  in  its  administration  of  the 
California  Environmental  Quality  Act, 
as  amended,  notice  is  given  that  the 
Bureau  of  Land  Management  (BLM)  has 
prepared,  with  the  assistance  of  a  third- 
party  consultant,  a  Draft  Environmental 
Impact  Statement  (EIS)/Environmental 
Impact  Report  (EIR),  on  the  proposed 
Castie  Mountain  Mine  Expansion 
Project,  and  has  made  copies  available 
for  public  and  agency  review.  This 
notice  also  announces  public  meetings 


for  the  purpose  of  receiving  comments 
on  the  draft  document 

DATES:  Written  comments  on  the  Draft 
EIS/EIR  must  be  received  no  later  than 
4  p.nu,  May  28. 1997.  Oral  and/or 
written  comments  may  also  be 
presented  at  two  public  meetings.  The 
public  meetings  will  be  held  at  the 
following  times  and  locations:  7  p.m.. 
Tuesday,  April  29, 1997  at  the  Holiday 
Iim.  1511  East  Main  Street.  Barstow. 
California;  7  p.m..  Wednesday.  April  30. 
1997  at  the  Searchlight  Community 
Center.  Parks  and  Recreation 
Department.  200  Michael  Wendall  Way, 
Searchlight,  Nevada. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  George  R.  Meckfessel, 
U.S.D.L,  Bureau  of  Land  Management, 
Needles  Resource  Area,  101  West  Spikes 
Road,  Needles,  Califonaia  92363. 

FOR  FURTHER  INFORMATION:  George  R. 

Meckfessel,  Planning  and 
Environmental  Coordinator,  telephone 
(619)  326-7000. 

SUPPt-EMENTARY  INFORMATION:  Viceroy 
Gold  Corporation  has  proposed  to  mine 
additional  ore  adjacent  to  deposits 
currentiy  being  mined  at  the  CasUe 
Mountain  Mine,  San  Bernardino, 
California,  on  open-pit,  heap-leach  gold 
mine.  Under  the  present  operating 
permits,  mining,  processing  and 
reclamation  activities  could  continue 
through  December  31,  2010.  Under  the 
proposed  expansion,  these  activities 
would  continue  through  December  31, 
2020.  The  Proposed  Action  consists  of 
expanding  existing  and  planned  open 
pit  areas,  expanding  the  existing  heap 
leach  pad,  creating  a  new  overbiuden 
storage  site  and  expanding  growth 
media  storage  areas  on  approximately 
490  additional  acres.  The  action  would 
also  incorporate  mine  pit  backfilling  on 
140  acres  of  opqn  mine  pits.  The 
proposed  10-year  extension  of  the 
mining  and  processing  phases  of  the 
mine  would  ultimately  affect  up  to 
1,380  acres  of  public  and  private  lands, 
as  compared  to  the  890  acres  presenUy 
authorized. 

The  Draft  EIS/EIR  has  examined 
potentially  significant  impacts  to 
geology,  water  resources,  including 
groundwater  quality  and  quantity, 
vegetation,  wildlife,  air  quality,  visual 
resources,  cultural  resources,  land  use, 
and  hazards. 

Public  participation  has  occurred 
throughout  the  planning  process.  A 
Notice  of  Intent  was  published  in  the 
Federal  Register  on  July  18  and  August 


29, 1995.  Public  scoping  meetings  were 

held  in  August  1995. 

MoUy  S.  Brady. 

Acting  Area  Manager. 

[FR  Doc.  97-9172  Filed  4-9-97;  8:45  am) 

MUJNQ  COM  4S1«-«»-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-(M0-01-1320-01;  WYW127221] 

Notice  Of  Availability  of  ttte  Rnal 
Environmental  Impact  Statement 
(FEIS)  for  ttM  North  Roctteile  Coal 
Leaee  Application  located  In 
Northeaetem  Wyoming's  Powder  Rhfer 
Basin 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

SUMMARY:  This  notice  annoimces  the 
availability  of  a  final  Environmental 
Impact  Statement  (FEIS)  pursuant  to  40 
CFR  1500-1508  for  the  North  Rochelle 
Coal  Lease  Application  (WYW127221) 
in  the  Wyoming  Powder  River  Basin. 
The  North  Rochelle  tract  (originally 
called  the  North  Roundup  tract)  is  being 
considered  for  sale  as  a  result  of  a 
maintenance  coal  lease  application  filed 
by  Bluegrass  Coal  Development 
Company  (formerly  SMC  Mining 
Company)  for  Federal  coal  located 
adjacent  to  the  North  Rochelle  Mine  in 
Campbell  County,  Wyoming.  The  FEIS 
evaluates  the  impacts  of  holding  a 
competitive  coal  lease  sale  and  is.suing 
a  lease  if  there  is  a  successful  bidder. 
The  North  Rochelle  Mine  is  a  producing 
coal  mine,  which  has  met  Federal 
diligent  development  requirements  on 
its  existing  Federal  lease.  There  are 
currentiy  no  mining  or  rail  facilities  at 
the  mine,  which  is  located 
approximately  50  miles  south  of 
Gillette.  Wyoming. 
DATES:  The  FEIS  is  scheduled  to  be 
available  to  the  public  on  April  11, 
1997.  In  order  to  assure  that  comments 
are  considered  in  the  Record  of 
Decision,  they  should  be  received  no 
later  than  close  of  business  on  May  12, 
1997. 

ADDRESSES:  Comments,  concerns,  and . 
requests  for  copies  of  the  FEIS  (or  an 
Executive  Summary  of  the  FEIS)  should 
be  addressed  to  Casper  EHstrict  Office, 
Bureau  of  Land  Management,  Attn: 
Nancy  Doelger,  1701  East  "E"  Street, 
Casper,  Wyoming  82601.  Comments  can 
also  be  faxed  to  307-234-1525,  Attn: 
Nancy  Doelger. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Doelger  or  Mike  Karbs.  at  307- 
261-7600,  or  contact  the  fax  or  address 
listed  above. 
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8UPPLBiBfTARY  MFOMMTION:  This  coal 
lease  application  was  made  to  the  BLM 
pursuant  to  provisions  of  43  CFR  3425.1 
as  a  lease  by  application.  On  July  22, 
1992,  Bluegrass  Coal  Development 
Company  (fonnerly  SMC  Nlining 
Company)  applied  for  a  coal  lease  for 
approximately  1 ,439  acres 
(approximately  144  million  tons  of  coal) 
in  an  area  adjacent  to  the  North 
Rochelle  Mine  in  Campbell  County, 
Wyoming.  Tbe  Bureau  of  Land 
Management  (BLM)  has  reconunended 
that  approxiraately  81  additional  acres 
containing  approximately  9  million  tons 
of  coal  be  included  in  the  tract  to  avoid 
a  potential  bypass  situation  in  the 
future,  and  that  approximately  39  acres 
containing  approximately  4  million  tons 
of  coal  be  excluded  firom  the  tract  to 
enhance  the  value  of  the  remaining 
unleesed  coal  in  the  area.  The 
application  was  for  the  following  lands: 

T.  43  R.  E.  ?•  W..  Slh  PJM.,  WyuMii^ 

Sec.  4:  LoU  5  thru  16, 19,  aad  20; 
Sec  5:  LoU  5  thru  16; 
Sac  9:  Lot  1; 

T.  43  N..  E.  70  W.,  Sth  PJM.,  WyoaiiBg 

Sec  32:  Lots  9  thru  11, 14  thru  16; 
Sec  33:  Lots  11  thru  14; 

Containing  1439.92  acres,  more  or  less. 

The  BLM  has  recommended  that  the 
following  lands  containing 
approximately  4  million  tons  of  coal 
reserves  be  excluded  from  the 
application: 

T.  42  N.,  R.  70  W.,  Mil  PM.,  Wyomfaig 

Sec  9:  Lot  1; 
Containing  39.15  acres,  more  or  less. 

The  BLM  has  recommended  that  the 
following  additional  lands  containing 
an  additional  estimated  9  million  tons 
of  coal  reserves  be  included  in  the 
application: 

T.  43  N.,  R.  70  W..  eth  PM.,  Wyoming 
Sec  32:  LoU  12  and  13. 
Containing  81.16  acres,  more  or  lest. 

The  tract  as  amended  by  the  BLM 
contains  a  total  of  approximately 
1481.93  acres  and  approximately  149 
million  tons  of  coal  reserves,  and 
includes  the  following  lands: 

T.  42  N.,  R.  70  W.,  6th  P.M.,  Wyoming 

Sec  4:  LoU  5  thru  16. 19,  and  20; 
Sec.  5:  LoU  5  thru  16; 

T.  43  N..  R.  70  W.,  Sth  P.M.,  Wyoming 

Sec.  32:  LoU  9  thru  16; 
Sec.  33:  LoU  11  thru  14; 

The  lease  application  area  is  west  of 
and  contiguous  with  Bluegrass'  existing 
North  Rochelle  Mine  and  with  Thunder 
Basin  Coal  Company's  Black  Thunder 
Mine.  The  North  Rochelle  Mine  began 
producing  coal  in  1990  from  a  Federal 


lease  (WYW71692)  issued  in  1982.  Coal 
production  from  the  existing  Federal 
lease  met  the  diligence  requirements  of 
Section  2(a)(2)(A)  of  the  Mineral  Leasing 
Act  in  November  1996.  Bluegrass  has 
applied  to  lease  the  proposed  North 
Rochelle  Tract  (initially  called  the  North 
Roundup  Tract)  as  a  maintenance  tract 
for  the  North  Rochelle  Mine. 

There  are  no  existing  mine  facilities 
or  rail  facilities  at  the  North  Rochelle 
Mine.  Construction  is  scheduled  to 
begin  on  the  North  Rochelle  rail  and 
mine  facilities  in  mid-1997.  In  addition, 
Encoal  Corporation  is  proposing  to 
begin  construction  of  a  coal 
enhancement  facility  and  power  plant 
.  inside  the  rail  loop  at  the  North 
Rochelle  Mine  starting  in  1997,  and 
North  American  Power  Group  of 
Englewood,  Colorado  is  proposing  to 
construct  a  power  plant  near  the 
adjacent  Black  Thunder  Mine,  starting 
in  late  1997. 

The  FEIS  analyzes  three  alternatives. 
The  proposed  action  is  to  lease  the  tract 
as  allied  tot  to  the  successful  bidder. 
Alternative  A  is  to  lease  the  tract  as 
modified  by  the  BLM  to  the  successful 
bidder.  This  is  the  Preferred  Alternative 
of  the  BLM.  The  third  alternative  is  the 
No  Action  Alternative,  which  assumes 
that  the  lease  is  not  issued. 

The  North  Rochelle  tract  would  be 
logically  mined  as  a  maintenance  lease 
by  either  the  existing  North  Rochelle 
Mine  or  the  existing  Black  Thunder 
Mine,  but  it  does  not  include  enough 
coal  to  make  opening  a  new  mine 
economical.  The  North  Rochelle  tract 
includes  part  of  the  Roundup  tract,  a 
Federal  coal  tract  which  was  delineated 
in  the  early  19808  but  which  was  never 
offered  for  sale. 

The  U.S.  Forest  Service  (USPS)  is  a 
cooperating  agency  in  the  preparation  of 
the  FEIS  because  the  surface  of  some  of 
the  lands  included  in  the  tract  is  owned 
by  the  Federal  Government  and 
administered  by  the  USPS  as  part  of  the 
Thunder  Basin  National  Grasslands.  The 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  is  also  a  cooperating 
agency  in  the  preparation  of  the  FEIS, 
because  it  is  the  Federal  agency  that 
administers  surface  coal  mining 
operations  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 
The  Draft  Environmental  Impact 
Statement  was  made  available  to  the 
public  on  November  8,  1996,  and  the 
comment  period  extended  through 
January  10, 1997.  Eleven  written 
comment  letters  were  received  on  the 
draft  documents.  They  are  included, 
with  responses,  as  Appendix  G  of  the 
FEIS. 

A  public  hearing  was  held  at  7  p.m. 
on  December  12, 1997,  at  the  Holiday 


Inn,  2009  S.  Douglas  Highway,  Gillette, 
Wyoming.  The  purpose  of  the  hearing 
was  to  receive  comments  on  the  Draft 
Environmental  Impact  Statement,  and 
on  the  fair  market  value,  the  maximum 
economic  recovery,  and  the  proposed 
competitive  sale  of  coal  from  the  North 
Rochelle  tract  (originally  called  the 
North  Roundup  tract).  An  open  house 
was  held  prior  to  the  hearing  from  4 
p.m.  to  6  p.m.  on  December  12, 1996,  at 
the  Gillette  Holiday  Inn  to  answer 
questions  about  the  North  Rochelle  coal 
lease  application,  as  well  as  other 
pending  coal  lease  applications,  other 
mineral  development  issues  in  the 
Powder  River  Basin,  the  coal  leasing 
process,  and  the  coal  unsuitability 
screening  process. 

Dated:  April  3, 1997. 
Alan  R.  Pierson, 
State  Director. 
[FR  Doc.  97-9163  Filed  4-9-97;  8:45  am) 

BILUNQ  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERiOR 

Bureau  of  Land  Management 
[CO-010-07-1020-00-241A] 

Northwest  Colorado  Resource 
Advisory  Council  Meetings 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  next  meetings  of  the  Northwest 
Colorado  Resource  Advisory  Council 
will  be  held  on  Thursday,  May  15, 1997, 
in  Steamboat  Springs,  Colorado;  and 
Friday,  July  11, 1997.  in  Craig, 
Colorado. 

DATES:  Meetings  are  scheduled  for 
Thursday,  May  15, 1997.  and  Friday, 
July  11,  1997. 

ADDRESSES:  For  further  information, 
contact  Joann  Graham,  Bureau  of  Land 
Management  (BLM),  Grand  Junction 
District  Office,  2815  H  Road,  Grand 
Jimction,  Colorado  81506;  Telephone 
(970) 244-3037. 

SUPPLEMENTARY  INFORMATION:  Thursday, 
May  15,  1997,  9:30  a.m.  This  meeting 
will  be  held  at  the  Yampa  Valley  Rural 
Electricication  Association  building,  32 
Tenth  Street,  Steamboat  Springs, 
Colorado.  Agenda  items  include: 
subcommittee  reports,  council 
recommendations  regarding  motorized 
travel  in  the  Bang's  Canyon  planning 
area,  conservationists'  wilderness 
proposal,  and  new  business. 

Friday,  July  11, 1997,  9  a.m.:  This 
meeting  will  be  held  at  the  BLM  District 
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Office,  455  Emerson  Street.  Craig. 
Colorado.  Agenda  items  include  general 
council  business  and  subcommittee 
reports. 

All  Resource  Advisory  Council 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meetings  or  submit 
written  statements  following  the 
meetings.  Per-person  time  limits  for  oral 
statements  may  be  set  to  allow  all 
interested  persons  an  opportunity  to 
speak. 

Summary  minutes  of  Council 
meetings  are  maintained  in  both  the 
Grand  Junction  and  Craig  District 
Offices.  They  are  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  within  thirty  (30) 
days  following  the  meeting. 

Dated:  March  27. 1997. 
Mark  Morse. 

Grand  Junction/Craig  District  Manager. 
(PR  Doc.  97-9221  Filed  4-«-97;  8:45  am] 

BILLINO  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-020-07-2811-00] 

Notice  of  Intent  To  Hold  Public  Meeting 
Regarding  the  Draft  BLM  Phoenix  Reld 
Office  Fire  Management  Plan 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Fire  management  plan,  notice  of 

meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  to  discuss  the 
development  of  the  Phoenix  Field  Office 
Fire  Management  Plan.  The  meeting 
will  be  held  on  Monday,  April  28, 1997, 
from  4  to  7  p.m.,  at  the  BLM's  Phoenix 
Field  Office,  2015  West  Deer  Valley 
Road.  Phoenix,  Arizona. 

This  plan  is  required  by  the  Federal 
Wildland  Fire  Policy  for  every  area  with 
burnable  vegetation.  Wildland  fire 
management  decisions  are  based  on 
these  approved  fire  management  plans 
in  conjunction  with  land  and  resource 
management  plans.  New  fire 
management  plans  must  be  developed 
and  in  place  by  all  BLM  offices  in  fiscal 
year  1998.  The  initial  phase  of  this  two- 
phase  process  requires  completion  of 
draft  fiire  management  direction  by  June 
1, 1997.  Final  fire  management  direction 
must  be  completed  by  November  1997. 

Comments  to  the  above  address. 
Attention:  Glenn  Joki,  will  be  accepted 
until  May  12, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Joki,  Fire  Management  Officer, 
Phoenix  Field  Office,  2015  West  Deer 


Valley  Road,  Phoenix,  Arizona  85027, 
(602) 780-8090. 

Dated:  April  2, 1997. 
David  J.  MiUer, 
Acting  Field  Office  Manager. 
(FR  Doc.  97-9225  Filed  4-9-97;  8:45  am] 

BtUma  CODE  4310-62-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-010-1430-01;  GAGA  7202] 

Public  Land  Order  No.  7252; 
Revocation  of  ttte  Executive  Order 
Dated  February  21, 1913;  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

summary:  This  order  revokes  an 
Executive  Order  dated  February  21 , 
1913,  in  its  entirety,  as  it  affects 
59,752.64  acres  of  public  land 
withdrawn  for  Potash  Reserve  No.  2. 
The  withdrawal  is  no  longer  needed  for 
this  purpose  since  potash  was  made  a 
leasable  mineral  with  the  passage  of  the 
Mineral  Leasing  Act  of  1920.  The 
revocation  is  needed  to  permit  partial 
disposal  of  the  land  through  exchange. 
This  action  will  open  the  land  to 
nonmetalliferous  mining.  The  land  has 
been  and  will  remain  open  to  surface 
entry,  metalliferous  mining,  and  mineral 
leasing. 

EFFECTIVE  DATE:  May  12,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Gary.  BLM  California  State  Office 
(CA-931.5),  2135  Butano  Drive, 
Sacramento.  CA  95825,  916-979-2858. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated 
February  21. 1913,  which  withdrew 
public  land  for  Potash  Reserve  No.  2,  is 
hereby  revoked  in  its  entirety  as  it 
affects  the  following  described  land: 

Mount  Diablo  Meridian 

T.  24  S.,  R.  43  E.. 
Sec.  32,  SEV4SEV4; 
Sec.  33,  S'/i; 

Sec.  34.  SWV4,  VlViSEV*.  and  SEV4SEV4; 
Sec.  35,  S»/iSWV4 
An  area  bounded  as  follows: 

Beginning  at  the  southeast  comer  of 
sec.  31,  T.  24  S..  R.  43  E.;  thence  west 
2  miles;  thence  south  12  miles;  thence 
east  9  miles;  thence  north  12  miles; 
thence  west  2^/2  miles,  more  or  less  to 
the  south  quarter  comer  of  sec.  36,  T.  24 
S.,  R.  43  E.,  thence  west  4 Viz  miles  more 


or  less,  along  the  south  line  of  T.  24  S., 
R.  43  E.,  to  point  of  beginning. 

The  area  described  contains  59,752.64 
acres  in  San  Bernardino  County. 

2.  At  10  a.m.  on  May  12, 1997,  the 
land  will  be  opened  to  location  and 
entry  for  nonmetalliferous  mining  under 
the  United  States  mining  laws,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  land  described  in  Oiis  order  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  imauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

Dated:  March  27, 1997. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  97-9213  Filed  4-9-97;  8:45  am] 
BiLLMQ  CODE  431(M0-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-024-1490-01;  MTM  82390] 

Public  Land  Order  No.  7254; 
Withdrawal  of  Public  Mineral  Estate 
Within  the  Sweet  Grass  Hiils  Area  of 
Critical  Environmental  Concern  and 
Surrounding  Areas;  Montana 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

summary:  This  order  withdraws 
approximately  19,685  acres  of  public 
mineral  estate  from  location  and  entry 
under  the  mining  laws  for  a  period  of 
20  years  to  protect  the  unique  resources 
within  the  Sweet  Grass  Hills  Area  of 
Critical  Environmental  Concern  and 
surroimding  areas.  The  lands  have  been 
and  will  remain  open  to  surface  entry, 
as  identified  in  the  Sweet  Grass  Hills 
Resource  Management  Plan 
Amendment,  and  to  mineral  leasing. 
EFFECTIVE  DATE:  April  10,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Hopkins.  Great  Falls  Resource 
Area  Office.  Great  Falls.  Montana  59401. 
406-727-0503. 
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By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
public  mineral  estate  in  the  following 
described  lands  is  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C. 
Ql  2  (19M)),  but  not  from  leasing  under 
the  mineral  leasing  laws,  to  protect  the 
Sweet  Grass  Hills  Area  of  Critical 
Environmental  Concern  and 
surrounding  areas: 


Prtecipal  MafMioH.  1 

T.37N.,R.1B., 
Sec.  1.  lots  5  to  8,  incluaivs; 
Sac.  2.  loU  5  to  8.  inclusive,  and  S'/iSEVi: 
Sac.  11.  BViEVi: 

Sac  12,  kMs  1  to  8,  inclusive,  and  S>/^V^: 
Sec.  13,  loU  1  to  5.  inclusive.  Yf^/iNBV*. 

NWV«.  NMiSWV..  SEV«SWVt.  and 

W'/iSEV«; 
Sac.  14.  lots  1  to  3.  inchisive,  UVt,  SWV*. 

and  N'/iSEV«: 
Sec  15,  EViE'/i: 
Sec.  22,  EV!»NEV«; 
Sec.  23.  lot  1,  EViNEV*.  SW'/iNE'A,  NW'/i, 

S</zSWV«,  and  SB}/*; 
Sec  24.  lots  1  to  4.  inclusive.  WV!tE>/^,  and 

WV»: 
Sec  25.  loU  1  to  10,  inclusive.  SWVtNEVi, 

SV4NWV4,  NV1SWV4,  and  NWV«SEV«; 
Sec  26,  E^/iHEV*,  N>/U4WV«.  and  SV!t: 
Sec  27.  NEV4NEV«,  S'.^iNWV«,  NE'/.SWV*, 

and  NWV«SEV«: 
Sec  34,  NEV«NEV«; 

Sec.  35.  NEV«,  E>/<iNWV4.  and  SWV«NWV«. 
T.  36N.,R.2E.. 
Sec.  5,  lot  4; 

Sec.  6,  loU  1  and  2.  and  SWV«NEy4: 
Sec.  23,  E^/iNEV*  and  NVzSEVa; 
Sec  24,  SWV4NWV*  and  WASWA: 
Sec  25,  SEV«NEV«  and  EV<tSEV4. 
T.  37  N.,  R.  2  E., 
Sec  5,  lot  8: 

Sec  6,  lots  6  to  10,  inclusive; 
Sec  7,  lots  1  to  4,  inclusive,  and  E'/^SWy4; 
Sec  17,  W'/^SW'/.; 
Sec.  18,  SWV4NEV4,  E1/1SEV4.  and 

NWV4SEV4: 
Sec.  19.  lots  2.  3,  and  4.  NEV4NE1/4. 

SEV4NWV«.  and  NEV4SWV4: 
Sec.  20.  NWV4NEV4  and  N'/iNWVi; 
Sec  30.  loU  1  to  4.  inclusive.  S>/^NEV4. 

SEV4NWV4.  EV1SWV4,  and  SEV4; 
Sec  31,  loU  1.  2.  and  3,  NEV4.  E^/iHWV*. 

NEV4SWV4.  and  N'/jSEV4. 
T.  35  N..  R.  3  E.. 
Sec.  3.  lot  4  and  SWV4NWV4: 
Sec.  4.  lots  1  and  2.  and  SV1NEV4. 
T.  38  N..  R.  3  E., 
Sec  7,  lot  2.  SWV4NEV4.  SEV4NWV4. 

E»/4SWV4,  and  NWV4SEV4: 
Sec  9,  NEV4SWV4  and  SEV4aSy4; 
Sec.  10.  S'/iSW/«  and  SWV4SEV4; 
Sec  11,  NWV4SWV4: 

Sec  15.  NWV4.  W'/iSWV«,  and  SE'/4SWV4: 
Sec.  17.  lots  1  and  2,  E^/tSWV*,  and  SEVt; 
Sec  18,  lote  5, 6. 11.  and  12.  and 

NWV4NEV4: 
Sec  19.  lots  3  and  4.  E>/!>SWV4.  and 

S>/iSEV4: 


Sec  20.  E'/iNEV4.  NWV4NEV4.  NEV4NWV4. 

WW.SWV4.  and  SEV4SWV4; 
Sec.  21.  NEV4.  N'/iNWV4.  and  S'/iSWVt; 
Sec  22,  NWV4; 
Sec.  28,  WViNPA.  E^/iNW'/t.  NWV4NWV4. 

and  SWV4SWV4; 
Sec.  29.  W'/«J^V4.  WVi.  and  SEV4; 
Sec.  30,  lots  1  and  2,  Ni/iNEV4.  SWV4NEV4. 

E'/iNWV4.  and  SEy4SEV4; 
Sec.  31.  lots  2  and  3.  NEy4NE^/4.  and 

swy4SEy4; 

Sec  32,  NViN'/,.  SEy4NEy4.  swy4. 

WViSEVi.  and  SBy4SEy4: 
Sec.  33.  SMiNEyt.  Ni/>SEy4.  and  SEytSEVi; 
Sec.  34,  NWy4NEV4.  NViNWy..  and 

swy4Swy4. 

T.  35  N..  R.  4  E.. 
Sec.  2.  lot  2.  SWVdMEVt.  EV^SWyi.  and 
Nwy«SEy4. 

T.  36  N..  R.  4  B.. 
Sec.  1,  loU  1.  2.  and  3.  S>/tNEy4.  and 

NEViSEVi; 
Sec  9.  SEy4; 

Sec.  10.  lots  3  and  4.  and  E^/iSWV*; 
Sec.  24.  lots  1  to  4.  inclusive.  N</<iNEy4. 

SWy4NEy4,  and  NWy4NWy4; 
Sec.  25,  loU  1  to  6,  inclusive,  NEy4. 

SEy4NWy4,  and  N'/^SWy4; 
Sec.  26,  S£y4NEy4,  E^/iSEV*.  and 

SWy4SEy4; 
Sec.  34.  E^/iNEV*  and  SWy4NEy4: 
Sec.  35.  BVtN£y4: 
Sec.  36.  loU  1.  2, 3.  and  5. 
T.  37  N.,  R.  4  K, 
Sec.  34,  N'/iN>/j  and  SWy4NEy4; 
Sec.  35,  NWy4NWV«. 
T.  35  N.,  R.  5  E., 
Sec.  5,  lot  4.  SWy4NWy4.  and  NEy4SWy4: 
Sec  6.  loU  1.  2  and  5.  and  SWy4NEy4. 
T.  36  N..  R.  5  E.. 
Sec.  3.  lot  1  and  NEy4SEy4; 
Sec.  4.  W'/^SWy4; 
Sec.  5.  SWy4SWy4: 

Sec.  6.  lot  6,  NEy4SWy4,  and  SEy4SEy4: 
Sec.  7,  lot  1,  N^/zNEV*.  and  NEV4hfWy4; 
Sec.  8,  E'/jNEV.,  NWy4NEy4,  and 

W^/tNWV*: 
Sec.  9,  NWy4NWy4: 
Sec.  14,  S'/iSWyi; 
Sec  18,  N'/iNEVi; 
Sec.  19,  lots  1  to  9,  inclusive,  N>/^NEy4, 

NEytNWyi,  SEy4SWy4,  and  SWy4SEy4; 
Sec.  20,  lots  1  to  5,  inclusive,  N*/^,  and 

N'/iSEy4; 
Sec.  21,  N'/iN>/,,  SEy4NEV4,  N1/1SWV4.  and 

SEy4SE^/4; 
Sec  22,  W>/iNWy4  and  E'/iSEV.; 
Sec.  23,  W'/jNEy4,  SEy4NEy4,  NEViNWyi, 

S>/iSWy4,  and  SWy4SEy4; 
Sec.  26,  NWy4NWy4; 
Sec.  27,  W'/iW'/^,  SEy4SWy4.  and 

SWy4SEV4; 
Sec.  28.  SEy4NEy4  and  SE'A; 
Sec.  29.  loU  1  to  5.  inclusive,  lots  7  to  10. 

inclusive.  SWy4NWy4.  N>/iSWy4.  and 

swy4Swy4; 
Sec  30.  lots  1  to  4.  inclusive.  E>/^.  and 

B>/iWVi; 
Sec  31,  loU  1  to  4.  inclusive,  MS  3418, 

E'/i,  NEy4NWy4,  and  SEy4SWy4; 
Sec.  32,  loU  1  to  5,  inclusive,  E>/!tNEV4.  and 

SWy4NEy4: 
Sec  34.  N>><tNEy4. 
T.  37  N..  R.  5  B., 
Sec.  29,  SEy4SEy4: 
Sec  30.  SE^/iSWVi. 


The  areas  described  aggregate 
approximately  19,685  acres  in  Toole 
and  Liberty  Counties. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  public  mineral  estate  under  lease, 
license,  or  permit,  or  governing  the 
disposal  of  their  mineral  or  vegetative 
resources  other  than  under  the  mining 
laws.  Uses  allowed  are  identified  in  the 
Sweet  Grass  Hills  Resource  Management 
Plan  Amendment. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  March  31, 1997. 
Bob  Anestron^, 

Assistant  Secretary  of  the  Interior 
(FR  Doc.  97-9222  Filed  4-9-97;  8:45  am] 

MUMO  CODE  43ie-OM-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servic* 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
Hold  a  Public  Meeting  on  the  Great 
Egg  Hart>or  National  Scenic  and 
Recreational  River  Comprehensive 
Management  Plan 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  and 
hold  a  public  meeting. 

SUMMARY:  This  notice  announces  the 
intent  to  prepare  an  environmental 
impact  statement  and  hold  a  public 
meeting  for  the  development  of  a 
Comprehensive  Management  Plan  for 
the  Great  Egg  Harbor  National  Scenic 
and  Recreational  River  in  New  Jersey. 

DATE  AND  TIME:  Tuesday,  April  22, 1997 
at  7  p.m. 

ADDRESS:  Fox  Nature  Center,  Atlantic 
County  Park,  Estell  Manor,  New  jersey. 

The  purpose  of  this  meeting  is  to 
solicit  public  input  into  the  future 
management  of  the  Great  Egg  Harbor 
National  Scenic  and  Recreational  River 
corridor  and  the  identification  of  issues 
that  need  to  be  addressed  for  long-term 
protection.  This  National  Park  Service 
unit  is  managed  in  partnership  with 
twelve  New  Jersey  municipalities,  the 
New  Jersey  Pinelands  Commission, 
Atlantic,  Gloucester,  Camden,  and  Cape 
May  Counties,  The  State  of  New  Jersey, 
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and  the  Great  Egg  Harbor  Watershed 
Association. 

We  encourage  all  who  have  an 
interest  in  this  National  Park  unit's 
future  to  attend  or  to  contact  Mary 
Vavra,  National  Park  Service  Project 
Leader,  by  letter  or  telephone.  Minutes 
of  the  meeting  will  be  available  for 
distribution  four  weeks  after  the 
meeting  at  the  Fox  Nature  Center. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Vavra,  Project  Leader,  National 
Park  Service,  Chesapeake/ Allegheny 
System  Support  Office,  200  Chestnut 
Street,  3rd  Floor,  Philadelphia,  PA 
19106,  (215)  597-9175. 

Dated:  April  1, 1997. 
JoanKrall, 

Assistant  Regional  Director,  Program  and 
Financial  Management,  Northeast  Field  Area, 
National  Park  Service. 
[FR  Doc.  97-8905  Filed  4-9-97;  8:45  am] 

BiLUNQ  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor 
Commission  Meeting 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Delaware  and 
Lehigh  Navigation  Canal  National 
Heritage  Corridor  Commission.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463). 

MEETING  DATE  AND  TIME:  Wednesday, 
April  16, 1997;  1:30  p.m.  until  4:30  p.m. 
ADDRESS:  Commission  Offices,  10  E. 
Church  Street,  Room  P-205.  Bethlehem. 
PA  18018. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  and 
Lehigh  Canal  National  Heritage  Corridor 
aj^d  State  Heritage  Park.  The 
Commission  was  established  to  assist 
the  Commonwealth  of  Pennsylvania  and 
its  political  subdivisions  in  planning 
and  implementing  an  integrated  strategy 
for  protecting  and  promoting  cultural, 
historic  and  natural  resources.  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  to  Congress. 
SUPPLEMENTARY  INFORMATION:  The 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission 
was  ^tablished  by  Public  Law  100-692, 
November  18. 1988. 
FOR  FURTHER  MFORMATION  CONTACT: 
Director  of  Finance  and  Development, 


Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission, 
10  E.  Church  Street,  Room  P-208, 
Bethlehem,  PA  18018,  (610)  861-9345. 

Dated:  April  4, 1997. 
Michael  0.  Failesen, 

Director  of  Finance  and  Development, 

Delaware  and  Lehigh  Navigation  Canal  NHC 

Commission. 

(FR  Doc.  97-9197  Filed  4-»-07;  8:45  am] 

WLLMO  CODE  6«20-PE-H 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collections  of  information  for  30  CFR 
parts  761  and  772. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  June  9, 1997,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave.  NW..  Room 
120— SIB.  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 
extension.  These  collections  are 
contained  in  30  CFR  part  761,  Areas 
Designated  by  Act  of  Congress;  and  part 
772.  Reauirements  for  Coal  Exploration. 

OSM  nas  revised  burden  estimates, 
where  appropriate,  to  reflect  current 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 
OSM  will  request  a  3-year  term  of 
approval  for  each  information  collection 
activity.'^ 


Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  be  included  in 
OSM's  submissions  of  the  information 
collection  requests  to  OMB. 

The  following  information  is  provided 
for  each  information  collection:  (1)  Titie 
of  the  information  collection;  (2)  OMB 
control  number.  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  Areas  Designated  by  Act  of 
Congress— 30  CFRj>art  761. 

OAfB  Control  Number:  1029-0102. 

Summary:  OSM  and  State  regulatory 
authorities  use  the  information  collected 
under  30  CFR  part  761  to  ensure  that 
persons  planning  to  conduct  sur&ce 
coal  mining  operations  on  the  lands 
protected  by  §  522(e)  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  have  the  right  to  do  so  under  one 
of  the  exemptions  or  waivers  provided 
by  this  section  of  the  Act. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  Persons 
planning  to  condUtrt  coal  mining  and 
reclamation  operations  and  State 
regulatory  authorities. 

Total  Annual  Responses:  620. 

Tottil  Annual  Burden  Hours:  1.6 
hours. 

Title:  Requirements  for  Coal 
Exploration— 30  CFR  Part  772. 

OMB  Control  Number:  1029-0033 

Sumn7a7y;  OSM  and  State  regulatory 
authorities  use  the  information  collected 
under  30  CFR  part  772  to  maintain 
knowledge  of  exploration  activities, 
evaluate  the  need  for  an  exploration 
permit,  and  ensure  that  exploration 
activities  comply  with  the 
environmental  protection  and 
reclamation  requirements  of  30  CFR 
Parts  772  and  815  and  section  512  of 
SMCRA  (30  U.S.C.  1262). 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  Persons 
planning  to  conduct  coal  exploration 
and  State  regulatory  authorities. 

Tota7  Annua7  Responses:  1,229. 

Total  Annual  Burden  Hours:  13,354. 
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Dated:  April  4,  1997. 
Richard  G.  Bryson, 

Acting  Chief.  Division  of  Regulatory  Support. 
[FR  Doc.  97-9110  Filed  4-9-97;  8:45  am) 

■UJNQ  CODE  4310-OS-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

AgeiKy  Strategic  Plan 

AGENCY:  U.S.  Agency  for  Interoational 

Development. 

ACTION:  Notice. 


;  The  U.S.  Agency  for 
IntematioDal  Development  (USAID) 
seeks  public  comment  on  its  draft 
strategic  plan.  The  plan,  an  important 
requirement  under  the  Government 
Performance  and  Results  Act,  seeks  to 
articulate  the  mission  statement,  goals 
and  objectives  of  the  United  States' 
economic  and  humanitarian  assistance 
programs. 

DATES:  Comments  should  be  sent  no 

later  than  April  18,  1997. 

SBO  COMMENTS  TO:  Dan  Rathbun,  BHR/ 

PPE.  Room  365,  U.S.  Agency  for 

hitemational  Development,  320  C 

Street,  N.W.,  Washington.  D.C.  20523  or 

(drathbim9usaid.gov). 

FOR  FURTHER  MFORMATION  CONTACT: 
Dan  Rathbun,  2703-351-0127  or 
(drathbun9usaid.gov). 

SUPPLEMENTARY  INFORMATION:  The  draft 
Strategic  Plan  and  an  accompanying 
questionnaire  are  available  at  the  USAID 
Internet  Web  Site:  (http:// 

www.info.usaid.gov/pubs/strat plan/). 

Dated:  March  31, 1997. 
Dan  RathboB, 

Program  Officer,  Office  of  Program,  Planning 
and  Evaluation,  Bureau  for  Humanitarian 
Response. 

(FR  Doc.  97-9170  Filed  4-9-97;  8:45  am] 

MJJNG  COOC  S11«-«1-M 


INTERNATIONAL  TRADE 
COMMISSION 

[InvwtlgMicn  Na  337-TA-a80] 

Certain  Agricultural  Tractors  Under  50 
Power  Take-Off  Horsepower,  Notice  of 
Denial  of  Petition  for  Reconsideration 
and  Motion  for  Relief  Pending  Review 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  deny 
respondents'  Petition  for 


Reconsideration  and  respondents' 
Motion  for  Relief  Pending  Review  in  the 
above-captioned  investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shara  L.  Aranoff,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone  202- 
205-3090. 

SUPPLEMENTARY  INFORMATKM:  The 
authority  for  the  Commission's 
determination  is  contained  in  Section 
705  of  the  Administrative  Procedure  Act 
(5  U.S.C.  705),  Section  337  of  the  Tariff 
Act  of  1930.  as  amended  (19  U.S.C. 
1337),  and  in  §§  210.47  and  210.48  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  C.F.R.  210.47  and 
210.48). 

This  trademark-based  section  337 
investigation  was  instituted  by  the 
Commission  on  February  14, 1996, 
based  on  a  complaint  filed  by  Kubota 
Tractor  Corporation  ("KTC").  Kubota 
Manufacturing  of  America  ("KMA"), 
and  Kubota  Corporation  ("ICBT") 
(collectively  "complainants").  On 
January  9, 1997,  the  Conamission 
determined  not  to  review  that  portion  of 
the  presiding  administrative  law  judge's 
(ALJ)  final  initial  determination  (ID) 
finding  a  violation  of  section  337  based 
on  infringement  of  complainants' 
federally-registered  U.S.  trademark 
"KUBOTA"  (Reg.  No.  922,330). 

On  February  25, 1997,  the 
Commission  issued  a  general  exclusion 
order  prohibiting  the  unlicensed  entry 
for  consumption  of  agricultural  tractors 
under  50  power  take-off  horsep>ower 
manufactured  by  Kubota  Corporation  of 
Japan  that  inMnge  the  federally- 
registered  U.S.  trademark  "KUBOTA" 
and  eleven  cease  and  desist  orders 
directed  to  respondents  Bay  Implement 
Company,  Casteel  World  Group,  Inc. 
(and  related  entities).  Gamut  Trading 
Co.  (and  related  entities),  Lost  Creek 
Tractor  Sales,  MGA,  Inc.  Auctioneers. 
The  Tractor  Shop,  Tractor  Company, 
and  Wallace  International  Trading  Co. 
prohibiting  the  importation,  sale  for 
importation,  or  sale  in  the  United  States 
after  importation  of  agricultural  tractors 
under  50  power  take-off  horsepower 
manufactured  by  Kubota  Corporation  of 
Japan  that  inMnge  the  federally- 
registered  U.S.  trademark  "KUBOTA". 
The  Commission  also  determined  that 
the  public  interest  factors  enumerated  in 
subsections  337(d)  and  (f)  did  not 
preclude  the  issuance  of  the  general 
exclusion  order  and  cease  and  desist 
orders,  and  that  the  bond  during  the 
Presidential  review  period  should  be  in 
the  amount  of  90  percent  of  the  entered 
value  of  the  articles  in  questioiw 


On  March  13, 1997,  respondents 
Gamut  Trading  Co.,  Gamut  Imports, 
Wallace  International  Trading  Co., 
Wallace  Import  Marketing  Co.,  Inc.,  Bay 
Implement  Co.,  Casteel  World  Group, 
Inc.,  The  Tractor  Shop,  Suma  Sangyo, 
Eisho  World  Ltd.,  Sanko  Industries  Co., 
Ltd,  and  Fujisawa  Trading  Co.  filed  a 
Petition  for  Reconsideration  pursuant  to 
Commission  rules  210.47  and  210.48, 
requesting  that  the  Commission 
reconsider  its  conclusion  that  requiring 
warning  labels  on  the  infringing  tractors 
would  not  be  an  effective  remedy.  On 
the  same  date,  respondents  also  filed  a 
Motion  for  Relief  Pending  Review, 
requesting  that  the  Commission  stay  the 
effective  date  of  its  general  exclusion 
order  and  cease  and  desist  orders  until 
such  time  as  the  U.S.  Court  of  Appeals " 
for  the  Federal  Circuit  can  decide 
respondents'  planned  appeal.  Responses 
in  opposition  to  both  requests  were 
received  firom  complainants  and  the 
Commission  investigative  attorney  (lA) 
on  March  24,  1997. 

Having  considered  the  written 
submissions  of  the  parties,  as  well  as  the 
record  in  this  investigation,  the 
Commission  determined  to  deny  both 
respondents'  Petition  for 
Reconsideration  and  respondents' 
Motion  for  Relief  Pending  Review. 

Copies  of  the  Commission's  opinion 
and  order  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street,  S.W.,  Washington.  D.C.  20436. 
telephone  202-205-2000.  Hearing 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810. 

Issued:  April  4. 1997. 

By  order  of  the  Commissi<NL 

Donna  R.  Koehnlu, 

Secretary. 

(FR  Doc.  97-9198  Filed  4-9-97;  8:45  am) 

mjJNQ  COOe  T020-0S-P 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  332-352] 

Andean  Trade  Preference  Act:  Effect 
on  the  U.S.  Economy  and  on  And^ri 
Drug  Crop  Eradication 

AGENCY:  United  States  International 
Trade  Commission. 
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ACTION:  Notice  of  opportunity  to  submit 
comments  in  connection  with  1996 
annual  report. 

EFFECTIVE  DATE:  April  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
lliomas  Jennings  (202-205-3260), 
Coimtry  and  Regional  Analysis 
Division,  Office  of  Economics,  U.S. 
Intwnational  Trade  Commission, 
Washington,  D.C.  20436. 

Background 

Section  206  of  ATPA  (19  U.S.C.  3204) 
requires  that  the  Commission  submit 
annual  reports  to  the  Congress 
regarding: 

(1)  The  actual  economic  effiect  of 
A'lPA  on  the  U.S.  economy  generally  as 
well  as  on  speciSc  industries  which 
produce  articles  that  are  Uke,  or  directly 
com{>etitive  with,  articles  being 
imported  under  the  Act; 

(2)  The  probable  future  effect  of  ATPA 
on  the  U.S.  economy  generally  and  on 
industries  affected  by  the  Act;  and 

(3)  The  estimated  effect  of  ATPA  on 
drug-related  crop  eradication  and  crop 
substitution  efforts  of  beneficiary 
countries. 

Notice  of  institution  of  the 
investigation  and  the  schedule  for  such 
reports  was  published  in  the  Federal 
R^pster  of  March  10, 1994  (59  FR 
11308).  The  Commission's  fourth 
annual  report  on  ATPA,  covering 
calendar  year  1996,  is  to  be  submitted 
by  September  30, 1997. 

Written  Submissions 

The  Commission  does  not  plan  to 
hold  a  public  hearing  in  connection 
with  the  preparation  of  this  report. 
However,  interested  persons  are  invited 
to  submit  written  statements  concerning 
the  matters  to  be  addressed  in  the 
report.  Commercial  or  financial 
information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Qsnfidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons  in  the  Office  of  the  Secretary  to 
the  Commission.  To  be  assured  of 
consideration  by  the  Commission, 
written  statements  relating  to  the 
Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
June  30. 1997. 


Address  all  submissions  to  Office  of 
the  Secretary,  U.S.  Intematianal  Trade 
Commission,  500  E  St.,  S.W., 
Washington,  D.C.  20436.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

Issued:  April  2, 1997. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  97-9178  Filed  4-9-97;  8:45  am] 
BIUjMQCOM  702»-02-# 


INTERNATIONAL  TRADE     . 
COMMISSION 

pnvMtlgation  No.  332-227] 

Annual  Report  on  ttte  Impact  of  tha 
Caribbean  Basin  Economic  Recovery 
Act  on  U.S.  Industries  and  Consumers 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Notice  of  opportunity  to  submit 
comments  in  connection  with  1996 
annual  report. 

EFFECTIVE  DATE:  April  2, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Jennings  (202-205-3260), 
Country  and  Regional  Analysis 
Division,  Office  of  Economics.  U.S. 
International  Trade  Commission, 
Washington,  D.C.  20436. 

Background 

Section  215(a)  of  the  Caribbean  Basin 
Economic  Recovery  Act  (CBERA)  (19 
U.S.C.  2704(a))  requires  that  the 
Commission  submit  annual  reports  to 
the  Congress  and  the  President 
regarding: 

(1)  The  actual  economic  effect  of 
CBERA  on  the  U.S.  economy  generally 
as  well  as  on  specific  industries  which 
produce  articles  that  are  like,  or  directly 
competitive  with,  articles  being 
imported  under  the  Act;  and 

(2)  The  probable  future  effect  of 
CBERA  on  the  U.S.  economy  generally 
and  on  industries  affected  by  the  Act. 

Notice  of  institution  of  the 
investigation  and  the  schedule  for  such 
reports  was  published  in  the  Federal 
Register  of  May  14, 1986  (51  FR  17678). 
The  twelfth  report,  covering  calendar 
year  1996,  is  to  be  submitted  by 
September  30, 1997. 

Written  Submissions 

The  Commission  does  not  plan  to 
hold  a  public  hearing  in  connection 
with  the  twelfth  annual  report. 
However,  interested  persons  are  invited 


to  submit  2  written  statements 
concerning  the  matters  to  be  addressed 
in  the  report.  Commercial  or  financial 
information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  se{>arate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons  in  the  Office  of  the 
Secretary  to  the  Commission.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
June  30, 1997. 

Address  all  submissions  to  the 
Secretary  to  the  Commission,  U.S. 
International  Trade  Commission,  500  E 
St.,  S.W.,  Washington,  D.C.  20436. 
Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

Issued:  April  2, 1997. 

By  order  of  the  Commission. 
Donna  R.  Koelmke, 
Secretary. 
(FR  Doc  97-9177  Filed  4-9-97;  8:45  am) 

MLUNQ  COOK  TWO  0>  P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvesttgation  No.  731-TA-7S2  (Final)] 

Crawfish  Tail  Meat  From  China 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
an  antidumping  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-752  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  China  of  crawfish  tail  meat, 
provided  for  in  subheadings  0306.19.00 
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and  0306.29.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.  > 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procediires,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207).  as 
amended  by  61  FR  37818,  July  22, 1996. 
EFFECTIVE  DATE:  March  26, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olympia  DeRosa  Hand  (202-205-3182), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wvnv.usitc.gov  or  ftp://ftp.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  this  investigation  is 
being  scheduled  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  crawfish  tail  meat  &om  China 
are  being  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  733  of  the  Act  (19  U.S.C. 
§  1673b).  The  investigation  was 
requested  in  a  petition  filed  on 
September  20, 1996,  by  the  Louisiana 
Crawfish  Coahtion,  Breaux  Bridge,  LA. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  this  investigation  as  parties  must  file 
an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 


'  For  purposes  of  this  investigation.  Commerce 
has  defined  the  subject  merchandise  as  "freshwater 
crawfish  uil  meat,  in  all  its  forms  (whether  washed 
or  with  (at  on.  whether  purged  or  unpurged). 
grades,  and  sizes:  whether  frozen,  fresh,  or  chilled: 
and  regardless  of  how  it  is  packed,  preserved,  or 
prepared."  Excluded  from  the  scope  of  the 
investigation  are  live  crawfish  and  o<her  whole 
crawfish,  whether  boiled,  frozen,  fresh,  or  chilled. 
Also  excluded  are  saltwater  crawfish  of  any  type, 
and  parts  thereoL 


in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigation  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  The  Secretary 
will  maintain  a  public  service  list 
captaining  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  U>I  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
this  investigation  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigation,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  t677(9), 
who  are  parties  to  the  investigation.  A 
party  granted  access  to  BPI  in  the 
preliminary  phase  of  the  investigation 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Staff  Report 

The  prehearing  staff  report  in  the  final 
phase  of  this  investigation  will  be 
placed  in  the  nonpublic  record  on  July 
15,  1997,  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  section 
207.22  of  the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
this  investigation  beginning  at  9:30  a.m. 
on  July  28,  1997,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  July  17. 1997.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  July  21. 1997. 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2).  201.13(0.  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 


testimony  in  camera  no  later  than  7  days 
prior  to  the  date  of  the  hearing  . 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  Uie 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  section 

207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  July  22, 1997. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  die  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
for  filing  posthearing  briefs  is  August  5. 
1997;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  August  5, 
1997.  On  August  22. 1997,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
conunent.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  August  26. 1997.  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
writh  section  207.30  of  the  Commission's 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6.  207.3.  and  207.7  of  the 
Commission's  rules.     * 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  pubUc  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authority 

This  investigation  is  being  conducted 
under  authority  of  title  vn  of  the  Tariff 
Act  of  1930;  this  notice  is  pubhshed 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  April  2, 1997. 

By  order  of  the  Commission. 
Domu  R.  Koelmke, 
Secretary. 
[FR  Doc.  97-9181  Filed  4-9-97;  8:45  amj 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestlgation  No.  337-TA-397] 

Certain  Dense  Wavelength  Division 
Multiplexing  Systems  and  Components 
Thereof;  Notice  of  Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
February  18, 1997,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337.  on  behalf  of  Ciena 
Corporation,  8530  Corridor  Road. 
Savage.  MD  20763.  On  March  13. 1997, 
the  Commission  extended  by  two  weeks 
the  thirty-day  period  for  determining 
whether  to  institute  an  investigation 
based  on  the  complaint.  On  March  17, 
1997.  Ciena  filed  an  amended 
complaint.  Supplementary  letters  were 
filed  on  March  21  and  25. 1997.  The 
complaint,  as  amended  and 
supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  dense 
wavelength  division  multiplexing 
systems  and  components  thereof  by 
reason  of  infringement  of  claims  1-7  of 
U.S.  Letters  Patent  5,557.439  and  claims 
1-10  of  U.S.  Letters  Patent  5,504.609. 
The  complaint  further  alleges  that  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and.  after  the  investigation,  issue  a 
permanent  exclusion  order  and  a 
permanent  cease  and  desist  order. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW..  Room 
112,  Washington.  DC  20436,  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  S.  Fusco,  Esq..  Office  of  Unfair 
Import  Investigations.  U.S.  International 
Trade  Commission,  telephone  202-205- 
2571. 

AtiTHORITY:  The  authority  for  institution 
of  this  investigation  is  contained  in 


section  337  of  the  Tariff  Act  of  1930.  as 
amended,  and  in  section  210.10  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  19  CFR  §  210.10  (1996). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  April  1. 1997.  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  dense  wavelength 
division  multiplexing  systems  or 
components  thereof  by  reason  of 
infiingement  of  claims  1-7  of  U.S. 
Letters  Patent  5,557,439  or  claims  1-10 
of  U.S.  Letters  Patent  5,504,609,  and 
whether  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be      • 
served: 

(a)  The  complainant  is:  Ciena 
Corporation,  8530  Corridor  Road, 
Savage,  MD  20763. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Pirelli.  S.p.A..  Viale  Sarca  222.  20126 

Milano  (Milan),  Italy 
Pirelli  Cavi.  S.p.A..  Optical 

Communications  Systems.  Viale 

Sarca  222,  20126  Milano  (Milan). 

Italy 
Pirelli  Cable  Corporation.  70S  Industrial 

Drive.  Lexington,  SC  29072 

(c)  Thomas  S.  Fusco.  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Room  401-O,  Washington, 
DC  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Sidney  Harris  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a),  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  notice 


of  investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  April  2, 1997. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary, 

[FR  Doc.  97-9179  Filed  4-9-97;  8:45  am) 
WLUNO  COOe  TM0-O>-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestlgation  No.  731-TA-7M 
(Preliminary)] 

Needle  Bearing  Wire  From  Japan 
Determination 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a)),  that  there  is  no  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  that 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Japan  of  needle 
bearing  wire,  provided  for  in 
subheading  7229.90.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  February  14. 1997.  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  E.C.D.  Inc., 
Hillside.  NJ.  alleging  that  an  industry  in 
the  United  States  is  materially  injured 
and  threatened  with  material  injury  by 


■  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 
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reason  of  LTFV  imports  of  needle 
bearing  wire  from  Japan.  Accordingly, 
effective  February  14,  1997,  the 
Commission  instituted  antidumping 
Investigation  No.  731-TA-760 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  OfBce 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  EC, 
and  by  publishing  the  nodce  in  the 
Federal  Register  of  February  25. 1997 
(62  FR  8458).  The  conference  was  held 
in  Washington,  DC,  on  March  7, 1997. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Conunerce  on  March  28, 
1997.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3033 
(April  1997)  entitled  "Needle  Bearing 
Wire  from  Japan:  Investigation  No.  731- 
TA-760  (Preliminary)." 

Issued:  April  2,  1997. 

By  order  of  the  Commission. 
DoBa«  R.  Kochaks, 
Secretary. 

(FR  Doc.  97-9180  Filed  4-9-97;  8:45  am) 
MLUNQ  COOC  TBM-ai-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
(CERCLA) 

In  accordance  with  Department  of 
Justice  policy  and  28  C.F.R.  50.7,  notice 
is  hereby  given  that  on  March  24, 1997. 
a  proposed  Consent  Decree  in  United 
States  v.  Cowles  Media  Company,  et  al.. 
Civil  No.  4-96-958,  was  lodged  in  the 
United  States  District  Court  for  the 
District  of  Minnesota.  The  Complaint 
filed  by  the  United  States  sought  to 
recover  costs  incurred  by  the  United 
States  pursuant  to  CERCLA,  42  U.S.C. 
9601  et  seq.  The  Consent  Decree 
requires  Defendant  City  of  Brooklyn 
Park  to  reimburse  the  United  States  in 
the  amount  of  $50,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice. 
P.O.  Box  7611.  Ben  Franklin  Station. 


Washington.  D.C.  20044,  and  should 
refer  to  United  States  v.  Cowles  Media 
Company,  et  al.,  D.J.  Ref.  No.  90-11-2- 
1099. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  for  the 
District  of  Minnesota,  234  United  States 
Courthouse,  110  S.  4th  Street, 
Minneapolis,  MN  55401  (contact 
Assistant  United  States  Attorney 
Friedrich  Seikert);  (2)  the  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604-3590  (contact 
Assistant  Regional  Counsel  Dorothy 
Attermeyer):  and  at  the  Consent  Decree 
Library.  1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005,  202-624-0892. 
Copies  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  N.W..  4th  Floor,  Washington, 
D.C.  20005,  telephone  (202)  624-0892. 
For  a  copy  of  the  Consent  Decree  please 
enclose  a  check  in  the  amount  of  $4.50 
(25  cents  per  page  reproduction  costs) 
payable  to  Consent  Decree  Library. 
|«t«IM.GraH, 

Section  Chief,  Environmentai  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  97-9243  Filed  4-9-97;  8:45  am) 
■axMa  COOC  44io-i»-m 


DEPARTMENT  OF  LABOR 

Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy: 
Meeting  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subconunittee  of  the  Labor  Advisory 
Conunittee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  April  24, 1997,  ll.-OO 
am.  U.S.  Department  of  Labor,  Room  S4215- 
B.  200  Constitution  Ave.,  NW.  Washington, 
D.C.  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discxission  of  current  issues 
which  influence  U.S.  trade  policy.  Potential 
U.S.  negotiating  objectives  and  bargaining 
positions  in  current  and  anticipated  trade 
negotiations  will  be  discussed.  Pursuant  to 
section  9(B)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b(c)(9)(B)  it  has 
been  determined  that  the  meeting  will  be 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions.  Accordingly,  the 
meeting  will  be  closed  to  the  public. 

For  further  information,  contact:  Jorge 
Perez-Lopez,  Director,  Office  of  International 
Economic  AfEairs  Phone:  (202)  219-7597. 


Signed  at  Washington,  D.C.  this  Srd  day  of 
April  1997. 

Andrew).  Samet. 

Acting  Deputy  Under  Secretary.  International 
Affairs. 

|FR  Doc.  97-9236  Filed  4-9-97;  8:45  am] 

BNJJNG  COOE  4610-M-M 


DEPARTMENT  OF  LABOR 

Mine  Sataty  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  PubHc 
Comment  and  Recommendations; 
Petitions  for  Modtficatiorv— Pertains  to 
All  Mines 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Ubor.  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)J.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resoiuces)  is  minimized, 
collection  instnunents  are  clearly 
tmderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Ciurently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Petitions  for  Modification. 
MSHA  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  acciu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 
DATES:  Submit  comments  on  or  before 
June  9, 1997. 

ADDRESSES:  Written  comments  shall  be 
mailed  to  Patricia  W.  Silvey,  Director, 
Office  of  Standards,  Regulations,  and 
Variances,  4015  Wilson  Boulevard, 
Room  627,  Arlington,  VA  22203-1984. 
Commenters  are  encouraged  to  send 
their  comments  on  a  computer  disk,  or 
via  E-mail  to  psilvey@msha.gov,  along 
with  an  original  printed  copy.  Ms. 
Silvey  can  be  reached  at  (703)  235-1910 
(voice)  or  (703)  235-5551  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  M.  Fesak,  Director,  Office  of 
Program  Evaluation  and  Information 
Resources,  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  Administration, 
Room  715,  4015  Wilson  Boulevard, 
Arlington,  VA  22203-1984.  Mr.  Fesak 
can  be  reached  at  gfesak@msha.gov 
(Internet  E-mail).  (703)  235-8378 
(voice),  or  (703)  235-1563  (facsimile). 

SUPm.EMENTARY  INFORMATION: 

L  Background 

Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Mine 
Act),  30  U.S.C.  811(c),  provides  that  a 
mine  operator  or  a  representative  of 
miners  may  petition  the  Secretary  to 
modify  the  application  of  a  mandatory 
safety  standard.  A  petition  for 
modification  may  be  granted  if  the 
Secretary  of  Labor  (Secretary) 
determines  (1)  that  an  alternative 
method  of  achieving  the  results  of  the 
standard  exists  and  that  it  will 
guarantee,  at  all  times,  no  less  than  the 
same  measure  of  protection  for  the 
minera  affected  as  that  afforded  by  the 
standard,  or  (2)  that  the  application  of 
the  standard  will  result  in  a  diminution 
of  safety  to  the  miners  affected. 

Petitions  for  Modification  must  be  in 
writing  and  contain  the  petitioner's 
name  and  address,  the  mailing  address 
and  mine  identification  niunber  of  the 
mine  or  mines  affected,  the  mandatory 
safety  standard  to  which  the  petition  is 
directed,  a  concise  statement  of  the 
modification  requested;  a  detailed 
statement  of  the  facts  that  show  the 
groimds  upon  which  a  modification  is 
claimed  or  warranted;  and,  if  the 
petitioner  is  a  mine  operator,  the 
identity  of  any  representative  of  miners 
at  the  affected  mine. 

n.  Current  Actions 

Each  petition  for  modification  must 
be  investigated  by  MSHA  on  a  mine-by- 
mine  basis  and  a  decision  reached  on 


the  merits.  A  mine  operator  may  only 
request  modification  of  one  mandatory 
safety  standard  per  petition.  However,  a 
mine  operator  may  file  a  petition  for 
more  than  one  mine  by  showing  that 
identical  issues  of  law  and  fact  exist  for 
each  mine. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Petitions  for  Modification — 
Pertains  to  all  mines. 

OMB  Number:  1219-0065. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Cite/Reference/Fonn/etc:  30  CFR  44.9, 
44.10,  and  44.11. 

Total  Respondents:  217  mine 
operators. 

Frequency:  On  occasion. 

Total  Responses:  217. 

Average  Time  per  Response:  29  hours. 

Estimated  Total  Burden  Hours:  6,400 
hours. 

Estimated  Total  Burden  Cost: 
$256,000. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  April  3. 1997. 

Geoi^  M.  Fesak, 

Director.  Program  Evaluation  and  Information 
Resources. 

IFR  Doc.  97-9235  Filed  4-9-97;  8:45  am] 

BHIMQ  COOE  4510-«3-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Summary  of  Decisions  Granting  in 
Whole  or  in  Part  Petitions  for 
Modification 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Notice  of  affirmative  decisions 
issued  by  the  Administrators  for  Coal 
Mine  Safety  and  Health  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
application  of  mandatory  safety 
standards. 

SUMMARY:  Under  section  101(c)  of  Uie 
Federal  Mine  Safety  and  Health  Act  of 
1977.  the  Secretary  of  Labor  may  modify 
the  application  of  a  mandatory  safety 
standard  to  a  mine  if  the  Secretary 
determines  either  that  an  alternate 
method  exists  at  a  specific  mine  that 
will  guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  at  a  specific  mine  will 


result  in  a  diminution  of  safety  to  the 
affected  miners. 

Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Register.  Final  decisions  on 
these  petitions  are  based  upon  the 
petitioner's  statements,  comments  and 
information  submitted  by  interested 
persons,  and  a  field  investigation  of  the 
conditions  at  the  mine.  MSHA  has 
granted  or  partially  granted  the  requests 
for  modification  submitted  by  the 
petitioners  listed  below.  In  some 
instances,  the  decisions  are  conditioned 
upon  compliance  with  stipulations 
stated  in  the  decision. 
FOR  FURTHER  INFORMATION:  Petitions  and 
copies  of  the  final  decisions  are 
available  for  examination  by  the  public 
in  the  Office  of  Standards,  Regulations, 
and  Variances,  MSHA,  Room  627,  4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203.  Contact  Barbara  Barron  at  703- 
235-1910. 

Dated:  March  24, 1997. 

Patricia  W.  Silvey. 

Director,  Standards,  Regulations,  and 
Variances. 

Affirmative  Decisions  on  Petitions  for 
Modification 

Docket  No.:  M-92-096-C. 

FR  Notice:  57  FR  43476. 

Petitioner:  Zeigler  Coal  Company. 

Reg  Affected:  30  CFR  75.352. 

Summary  of  Findings:  Petitioner's 
proposal  to  ventilate  the  belt  haulage 
slope  with  return  air  and  monitor  the 
belt  slope  with  an  automatic  fire  sensor 
and  warning  device  system  considered 
acceptable  alternative  method.  Granted 
for  the  Spartan  Mine  with  conditions  for 
the  use  of  the  conveyor  belt  in  the  slope 
portion  of  the  main  return. 

Docket  No.:  M-92-097-C. 

FR  Notice:  57  FR  43476. 

Petitioner:  Costain  Coal,  Inc. 

Reg  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  a  low-level  carbon 
monoxide  detection  system  in  all  belt 
entries  where  a  sensor  location  is 
identified  instead  of  a  monitoring 
system  which  identifies  each  belt  flight 
considered  acceptable  alternative 
method.  Granted  for  the  Baker  Mine 
with  conditions  to  allow  air  coursed 
through  conveyor  belt  entries  to  be  used 
to  ventilate  working  places. 

Docket  No. :  M-93-080-C. 

FR  Notice:  58  FR  39235. 

Petitioner:  Synder  Coal  Company. 

Reg  Affected:  30  CFR  75.1405 

Summary  of  Findings:  Petitioner's 
proposal  to  use  bar  and  pin  or  link  and 
pin  couplers  on  undergroimd  haulage 
equipment  instead  of  automatic 
couplers  considered  acceptable 
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alternative  method.  Granted  for  the  N 
and  L  Slope  Mine  with  conditions. 

J)ocket  No.:  M-93-154-C. 

FR  Notice:  58  FR  39570. 

Petitioner:  Little  Rock  Coal  Company. 

fleg  Affected:  30  CFR  75.110O-2(a)(2). 

Summary  of  Finding^:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the  No. 
1  Slope  Mine  with  conditions  for 
firefighting  equipment  in  the  working 
section. 

Docket  No.:  M-93-158-C. 

FH  Notice:  58  FR  41294. 

Petitioner  Mountain  Coal  Company. 

Reg  Affected:  30  CFR  75.350. 

Summary  of  Finding:  Petitioner's 
propwjsal  that  condition  number  16 
requiring  sections  to  be  designed  by 
entry  locabon,  by  number  of  entries,  or 
by  pressure  differential  to  enhance  the 
protection  of  the  intake  escapeway  from 
contamination  by  fires  in  adjacent 
entries  of  MSHA  Proposed  Decision  and 
Order,  docket  number  M-90-061-C  be 
deleted  considered  acceptable 
alternative  method.  Granted  for  the 
West  Elk  Mine  with  conditions. 

Docket  No. :  M-93-21 1-C 

FR  Notice:  58  FR  44701. 

Petitioner:  Drummond  Company.  Inc. 

Reg  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  all  belt  entries  as  intake 
air  courses  to  eliminate  any  possible 
dead  air  areas  and  prevent  air  reversals 
due  to  changes  in  ventilation  pressiue; 
to  continue  separating  the  belt  entries 
used  as  intake  entries  from  other  intake 
and  return  entries  using  a  continuous 
permanent  type  stopping:  and  to  install 
a  carbon  monoxide  monitoring  system 
in  all  belt  entries  used  as  intake  air 
courses  considered  acceptable 
alternative  method.  Granted  for  the 
Shoal  Creek  Mine  with  conditions  for 
the  use  of  belt  air  to  ventilate  active 
working  sections.  Application  for  ReUef 
to  Give  Effect  to  April  22. 1996  Granted. 

Docket  No.:  M-93-280-C. 

FR  Notice:  58  FR  58566. 

Petitioner:  Andalex  Resoujx:es,  Inc. 

Reg  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  two-entry 
development  system  and  use  the  belt 
entry  as  a  return  air  course  during 
longwall  development  and  as  an  intake 
air  course  during  longwall  extraction  to 
ensure  adequate  ventilation  quantity  to 
dilute  and  render  harmless  any  methane 
or  other  noxious  gases  that  otherwise 
may  acciunulate  considered  acceptable 
alternative  method.  Granted  for  the 


Pinnacle  Mine  with  conditions  for  the 
use  of  belt  air  in  two-entry  mining 
systems. 

Docket  No. :  M-94-009-C. 

FR  Notice:  59  FR  6975. 

Petitioner:  SBM  Coal  Company. 

Reg  Affected:  30  CFR  75.1100-2(a)(2). 

Summary  of  Finding:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the 
M&R  Slope  Mine. 

Docket  No.:  M-94-019-C. 

FR  Notice:  59  FR  10171. 

Petitioner:  Utah  Fuel  Company. 

Reg  Affected:  30  CFR  75.380(<1)(4). 

Summary  of  Findings:  Petitioner's 
proposal  to  continue  utiUzing  the  five- 
foot  wide  stairways  at  overcasts  in  the 
secondary  escapeway  which  was 
installed  prior  to  November  16,  1992 
considered  acceptable  alternative 
method.  Granted  for  Skyline  No.  1  Mine 
with  conditions  for  the  use  of  the 
existing  steel  stairways  with  5-foot  wide 
stairs  providing  access  to  cross  overcasts 
which  were  constructed  prior  to 
November  15, 1992. 

Docket  No.:  M-94-067-C. 

FR  Notice:  59  FR  32465. 

Petitioner:  Andalex  Resources,  Inc. 

Reg  Affected:  30  CFR  75.352. 

Summary  ofFinding^:  Petitioner's 
proposal  to  install  a  beltline  in  the 
return  air  course  during  development  of 
two-entry  longwall  gate  entries 
considered  acceptable  alternative 
method.  Granted  for  the  Pinnacle  Mine 
with  conditions  for  the  use  of  the 
conveyor  beh  in  a  return  aircourse 
during  development  of  a  two-entry 
mining  system. 

Docket  No.:  M-94-080-C. 

FR  Notice:  59  FR  35148. 

Petitioner:  K  &  S  Coal  Company. 

Reg  Affected:  30  CFR  75.360. 

Summary  of  Findings:  Petitioner's 
proposal  to  examine  each  seal  for 
physical  damage  from  the  slope  gunboat 
during  the  preshift  examination  after  an 
air  quantity  reading  is  taken  in  by  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section 
considered  acceptable  alternative 
method.  Granted  for  the  First  Chance 
Slope  with  conditions  for  examinations 
of  seals  (conducted  from  the  gunboat)  in 
the  intake  air  haulage  slope  of  this  mine. 

Docket  No.:  M-94-101-C. 

FR  Notice:  59  FR  40924. 

Petitioner:  H.  L.  &  W.  Coal  Company. 

Reg  Affected:  30  CFR  75.340. 

Summary  of  Findings:  Petitioner's 
proposal  to  charge  batteries  on  the 


mine's  locomotive  when  all  miners  are 
out  of  the  mine  and  to  have  the  intake 
air  which  is  used  to  ventilate  the 
charging  station  continue  through  its 
normal  route  to  the  last  open  crosscut 
and  into  the  monkey  airway  considered 
acceptable  alternative  method.  Granted 
for  the  No.  2  Slope  Mine  with 
conditions  for  underground  battery 
charging  station  in  the  intake  (gangway) 
entry. 

Docket  No.:  M-94-120-C. 

FR  Notice:  59  FR  43869. 

Petitioner:  Somerset  Mining 
Company.  

Reg  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  air  to  ventilate 
active  working  places  in  order  to 
enhance  the  operator's  ability  to 
ventilate  remote  sections  of  the  mine 
considered  acceptable  alternative 
method.  Granted  for  the  Sanborn  Creek 
Mine  with  conditions  to  allow  air 
coursed  through  conveyor  belt  entries  to 
be  used  to  ventilate  working  places. 

Docket  No. .  M-94-147-C. 

FR  Notice:  59  FR  52840. 

Petitioner:  Leeco,  Inc. 

Reg  Affected:  30  CFR  75.1103-4(a)(l). 

Summary  of  Findings:  Petitioner's 
proposal  to  install  a  low-level  carl)on 
monoxide  detection  system  as  an  early 
warning  fire  detection  system  in  all  belt 
entries  used  as  intake  air  courses 
considered  acceptable  alternative 
method.  Granted  for  Mine  No.  68  with 
conditions  for  the  use  of  a  carbon 
monoxide  monitoring  system  that 
identifies  the  location  of  sensors  in  lieu 
of  identifying  belt  flights. 

Docket  No.:  M-94-148-C. 

FR  Notice:  59  FR  52840. 

Petitioner:  Leeco,  Inc. 

Reg  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  air  to  ventilate 
active  working  places  to  aid  in 
controlling  respirable  dust  and 
dissipating  methane  considered 
acceptable  alternative  method.  Granted 
for  Mine  No.  68  with  conditions  to 
allow  air  coursed  through  conveyor  belt 
entries  to  be  used  to  ventilate  working 
places. 

Docket  No.:  M-94-157-C. 

FR  Notice:  59  FR  55298. 

Petitioner:  Arch  of  Illinois. 

Reg  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  air  to  ventilate 
active  working  faces  to  maintain  and  to 
better  control  the  air  ventilating  the  belt 
entries  and  the  mining  faces  considered 
acceptable  alternative  method.  Granted 
for  the  Conant  Mine  with  conditions  to 
allow  air  coursed  through  conveyor  belt 
entries  to  be  used  to  ventilate  working 
places. 


Docket  No.:  M-95-025-C. 

FR  Notice:  60  FR  16165. 

Petitioner:  Southern  Utah  Fuel 
Company.  

Reg  Affected:  30  CFR  75.380(d)(3).  (4). 
and  (5) 

Summary  of  Findings:  Petitioner's 
proposal  to  use  the  main  return  to  #3 
crosscut  where  the  escapeway  will  then 
enter  the  #1  beltline  entry  considered 
acceptable  alternative  method.  Granted 
for  the  SUFCo  Mine  with  conditions  for 
the  use  of  2  East  alternate  escap>eway 
with  reduced  travelway  height  or  width 
from  the  conveyor  belt  crossing, 
alongside  the  belt  conveyor  and  to  the 
surface. 

Docket  No.:  M-95-040-C. 

FR  Notice:  60  FR  18147. 

Petitioner:  CAB  Mining  Company. 

Reg  Affected:  30  CFR  75.360. 

Summary  of  Findings:  Petitioner's 
proposal  to  examine  each  seal  for 
physical  damage  from  the  slope  gunboat 
during  the  preshift  examination  after  an 
air  quantity  reading  is  taken  in  by  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section 
considered  acceptable  alternative 
method.  The  petitioner  proposes  also  to 
physically  examine  the  entire  length  of 
the  slope  once  a  month.  Granted  for  the 
No.  2  Vein  Slope  Mine  with  conditions 
for  examinations  of  seals  (conducted 
from  the  gunboat)  in  the  intake  air 
haulage  slope  of  this  mine. 

Docket  No.:  M-95-049-C. 

FR  Notice:  60  FR  18148. 

Petitioner:  Kerr-McGee  Coal 
Corporation. 

Reg  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  the  air  in  the  belt  entry 
to  ventilate  active  working  places;  to 
examine  the  belt  conveyor  entry  at  least 
once  during  each  coal  producing  shift  at 
intervals  that  would  be  most  effective 
while  miners  are  working;  to  follow  all 
other  MSHA  fire  protection 
requirements,  especially  those 
pertaining  to  water  lines,  fire  hoses,  fire 
suppression  systems,  warning  devices, 
and  flame-resistant  belting;  and  to 
install  a  low-level  carbon  monoxide 
detection  system  in  all  belt  entries  used 
as  intake  air  courses  as  an  early  warning 
fire  detection  system  considered 
acceptable  alternative  method.  Granted 
for  Mine  No.  10  with  conditions  to 
allow  air  coursed  through  conveyor  belt 
entries  to  be  used  to  ventilate  working 
places. 

Docket  No.:  M-95-050-C. 

FR  Notice:  60  FR  18148. 

Petitioner:  Cross  Mountain  Coal,  Inc. 

Reg  Affected:  30  CFR  75.1103-4. 


Summary  of  Findings:  Petitioner's 
proposal  to  install  a  low-level  carbon 
monoxide  detection  system  as  an  early 
warning  fire  detection  system  in  all  belt 
entries  where  a  monitoring  system 
would  identify  a  sensor  location  instead 
of  each  belt  flight  considered  acceptable 
alternative  method.  Granted  for  Mine 
No.  10  with  conditions  for  the  use  of  a 
carbon  monoxide  system  that  identifies 
the  location  of  sensors  in  lieu  of 
identifying  belt  flights. 

Docket  No.:  M-95-052-C. 

FR  Notice:  60  FR  18148. 

Petitioner:  Peabody  Coal  Company. 

Reg  Affected:  30  CFR  75.364(b). 

Summary  of  Findings:  Petitioner's 
proposal  to  eliminate  coverage  of  the  1 
South  seals,  2  South  seals,  3  South 
seals,  4  South  seals,  and  1  West  seals  off 
the  1  Submain  North  in  the  Decision 
because  these  areas  have  been  sealed 
considered  acceptable  alternative 
method.  Granted  for  Camp  No.  1  Mine 
with  conditions. 

Docket  No.:  M-9S-066-C. 

FR  Notice:  60  FR  26903. 

Petitioner:  Shell  Energy  Company, 
Inc. 

Reg  Affected:  30  CFR  75.364(b)(2) 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  monitor  points 
"A"  and  "B"  to  test  for  methane  and 
quantity  of  air  in  the  affected  area;  to 
have  a  certified  person  examine  each 
monitoring  point  on  a  weekly  basis  and 
record  the  results  in  a  record  book  kept 
on  the  siirface  available  for  inspkection 
by  interested  persons;  to  record  daily 
examinations  of  the  water  gauge  on  the 
active  section  until  corrective  action  has 
been  made;  to  cease  mining  if  a  10 
percent  decrease  in  the  quantity  of  air 
is  measured  at  either  monitor  p>oint  "A" 
or  "B"  in  the  active  section  until 
corrective  action  has  been  made;  and  to 
cease  mining  if  an  increase  of  .05  per 
centum  of  methane  is  detected  at  either 
monitor  point  in  the  active  section  until 
corrective  action  has  been  made 
considered  acceptable  alternative 
method.  Granted  for  the  Stacy-Meranda 
Mine  with  conditions  for  approximately 
675-feet  of  the  mine's  main  return 
ainftiu^e  beginning  130- feet  inby  the 
mine's  return  air  portal. 

Docket  No.:  M-95-068-C. 

FR  Notice:  60  FR  29714. 

Petitioner:  C.  H.  &  S.  Coal  Company. 

Reg  Affected:  30  CFR  75.1711-2. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  bat  gates  on  openings 
at  Mine  No.  3  and  Portals  C  in  addition 
to  the  two  bat  gates  already  installed  by 
the  Virginia  Department  of  Mines, 
Minerals  and  Energy  at  openings  Portal 
A  and  Portal  B  in  1987  considered 
acceptable  alternative  method.  Granted 


for  Mine  No.  3  with  conditions  to  allow 
bat  gates  to  be  installed  in  Portal  of  the 
No.  1  entry  and  Portal  "C"  in  this  mine. 

Docket  No.:  M-95-070-C. 

FR  Notice:  60  CFR  29714. 

Petitioner:  Clinchfield  Coal  Company. 

Reg  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  a  low-level  carbon 
monoxide  monitoring  system  as  an  early 
warning  fire  detection  system  in  all  belt 
entries  used  as  intake  air  courses  to 
ventilate  the  active  working  faces  and  to 
dilute  and  render  harmless  respirable 
dust  and  harmful  gases  considered 
acceptable  alternative  method.  Granted 
for  the  McClure  No.  2  Mine  with 
conditions  to  allow  air  coursed  through 
conveyor  belt  entries  to  be  used  to 
ventilate  working  places. 

Docket  No.:  M-95-080-C. 

FR  Notice:  60  FR  31499. 

Petitioner:  Andalex  Resources,  Inc. 

Reg  Affected:  30  CFR  75.325(b). 

Summary  of  Findings:  Petitioner's 
proposal  to  mine  panels  by  driving  a  set 
of  entries  a  specified  distance  and  then 
drive  another  set  of  entries  parallel  and 
adjoining  the  first  set;  and  to  measure 
the  air  volume  in  the  panels  at  the 
location  indicated  on  the  diagram 
accompanying  the  p>etition  considered 
acceptable  alternative  method.  Granted 
for  Island  Mine  No.  1  with  conditions. 

Docket  No.:  M-95-081-C. 

FR  Notice:  60  FR  31499. 

Petitioner:  Andalex  Resources,  Inc. 

Reg  Affected:  30  CFR  75.360(c)(1). 

Summary  of  Findings:  Petitioner's 
proposal  to  mine  panels  by  driving  a  set 
of  entries  a  specified  distance  and  then 
drive  another  set  of  entries  parallel  and 
adjoining  the  first  set;  and  to  measure 
the  air  volume  in  the  panels  at  the 
location  indicated  on  the  diagram 
accompanying  the  petition  considered 
acceptable  alternative  method.  Granted 
for  Island  Mine  No.  1  with  conditions. 

Docket  No.:  M-95-082-C. 

FR  Notice:  60  FR  31499. 

Petitioner:  ABdalex  Resources,  Inc. 

Reg  Affected:  30  CFR  75.362(c)(1). 

Summary  of  Findings:  Petitioner's 
proposal  to  mine  panels  by  driving  a  set 
of  entries  a  specified  distance  and  then 
drive  another  set  of  entries  parallel  and 
adjoining  the  first  set;  and  to  measure 
the  air  volume  in  the  panels  at  the 
location  indicated  on  the  diagram 
accompanying  the  petition  considered 
acceptable  alternative  method.  Granted 
for  Island  Mine  No.  1  with  conditions. 

Docket  No.:  M-95-083-C. 

FR  Notice:  60  FR  33437. 

Petitioner:  Birdeye  Coal  Company, 
Inc.  

Reg  Affected:  30  CFR  75.342. 

Summary  of  Findings:  Petitioner's 
proposal  to  monitor  continuously  with 
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a  hand-held  methane  and  oxygen 
detector  instead  of  using  machine- 
mounted  methane  monitors  on  three- 
wheel  tractors  with  drag  bottom  buckets 
considered  acceptable  alternative 
method.  Granted  for  the  No.  4  Mine 
with  conditions  for  the  Mescher 
permissible  three-wheel  battery- 
pwwered  tractors  used  to  load  coal. 

Docket  No.:  M-95-087-C. 

FR  Notice:  60  FR  35236. 

Petitioner:  Keystone  Ckwl  Mining 
Corporation. 

Reg  Affected:  30  CFR  75.380(d)(4). 

Summary  of  Findings:  Petitioner's 
proposal  to  continue  utilizing  its 
secondary/alternate  escapeway  for  the 
EmiUe  No.  1  Mine  through  to  the  East 
Mains  Section  cut  through  to  the  Emilie 
No.  2  Mine's  main  line  track  entry, 
along  the  belt  and  track,  and  up  the  belt 
slope  to  the  surface;  to  have  two  features 
in  and  about  the  slope  area  of  the 
escapeway  less  than  the  requirements  of 
the  standard;  and  to  have  the  distance 
from  the  sidewall  of  the  slope  to  the 
edge  of  the  beh  54  inches  wide  and  the 
two  airlock  doors  in  the  slope  46  inches 
wide  considered  acceptable  alternative 
method.  Granted  for  the  Emilie  No.  1 
Mine  with  conditions  for  the  continued 
use  of  the  alternate  escapeway  at  a 
travel  width  of  54  inches  through  the 
belt/track  haulage  slope. 

Docket  No.:  M-95-089-C. 

FF  Notice:  60  FR  35236. 

Petitioner:  R.  S.  Coal  Company. 

Reg  Affected:  30  CFR  75.1400. 

Summary  of  Finding:  Petitioner's 
proposal  to  use  a  slope  conveyance 
(gimboat)  in  transporting  persons 
without  installing  safety  catches  or 
other  no  less  effective  devices  but 
instead  use  an  increased  rope  strength/ 
safety  factor  and  secondary  safety  rope 
connection  in  place  of  such  devices 
considered  acceptable  alternate  method. 
Granted  for  the  No.  1  Slope  Mine  with 
conditions  for  the  use  of  the  gunboat 
without  safety  catches. 

Docket  No.:  M-95-092-C 

FR  Notice:  60  FR  39429. 

Petitioner:  Consolidation  Coal 
Company. 

Rt^  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  (4,160 
volts)  cables  inby  the  last  open  crosscut 
to  supply  power  to  longwall  mining 
equipment  considered  acceptable 
alternative  method.  Granted  for  the 
Loveridge  No.  22  Mine  with  conditions 
for  the  4,160-volt  longwall  equipment. 

Docket  No.:  M-95-104-<:. 

FR  Notice:  60  FR  42921. 

Petitioner:  Old  Hickory  Coal 
Company. 

Reg  Affected:  30  CFR  77.1304(a). 


Summary  of  Findings:  Petitioner's 
proposal  to  blend  recycled  oil,  a 
petroleum-based  lubrication  oil  recycled 
from  equipment  at  the  No.  7  Surface 
Mine  blended  with  fuel  oil  to  create 
ammoniimi  nitrate/fuel  oil  (ANFO)  for 
use  as  a  blasting  agent  considered 
acceptable  alternative  method.  Granted 
for  the  Peat's  Branch  No.  3  Mine  with 
conditions. 

Docket  No.:  M-95-105-C. 

FR  Notice:  60  FR  42921. 

Petitioner  Hobet  Mining,  Inc. 

Reg  Affected:  30  CFR  77.1304(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  blend  recycled  oil,  a 
petroleum-based  lubrication  oil  recycled 
from  equipment  at  the  No.  7  Surface 
Mine  blended  with  fuel  oil  to  create 
ammonium  nitrate/fuel  oil  (ANFO)  for 
use  as  a  blasting  agent  considered 
acceptable  alternative  method.  Granted 
for  the  No.  7  Surface  Mine  with 
conditions. 

Docket  No.:  M-95-106-C. 

FR  Notice.  60  FR  42921. 

Petitioner  Hobet  Mining,  Inc. 

Reg  Affected:  30  CFR  77.1304(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  blend  recycled  oil,  a 
petroleum-based  lubrication  oil  recycled 
from  equipment  at  the  No.  21  Surface 
Mine  blended  with  fuel  oil  to  create 
ammonium  nitrate/fuel  oil  (ANFO)  for 
use  as  a  blasting  agent  considered 
acceptable  alternative  method.  Granted 
for  the  No.  21  Surface  Mine  with 
conditions. 

Docket  No.:  M-95-111-C. 

FR  Notice:  60  FR  46871. 

Petitioner  Solar  Sources 
Underground,  L.L.C. 

Reg  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
proposal  to  plug  and  mine  through  oil 
and  gas  wells  considered  acceptable 
alternative  method.  Granted  for  the 
Monroe  City  Mine  with  conditions  for 
mining  through  oil  and  gas  wells. 

Docket  No. :  M-95-1 1 7-C 

FR  Notice:  60  FR  52217. 

Petitioner  Snyder  Coal  Company. 

Reg  Affected:  30  CFR  75.1200(d)  &  (j). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000-foot 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  required  mapping 
of  mine  workings  above  and  below  to 
those  present  within  100  feet  of  the 
veins  bei-  g  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100- foot  limit  through  rock 
tunnels  considered  acceptable 
ahemative  method.  Granted  for  the  N  & 
L  Slope  Mine  with  conditions  for  the 


use  of  cross  sections,  in  lieu  of  contour 
lines,  limiting  the  mapping  of  mines 
above  or  below  this  mine  to  those 
vtrithin  100  feet  of  the  vein  being  mined. 

Docket  No.:  M-96-119-C. 

FR  Notice:  60  FR  52217. 

Petitioner  Doverspike  Bros.  Coal 
Company,  Inc. 

Reg  Affected:  30  CFR  75.380(d)(4). 

Summary  of  Findings:  Petitioner's 
proposal  to  maintain  an  alternate 
escapeway  that  would  have  a  travelway 
with  a  minimum  width  of  four  feet  and 
a  total  of  350  lineal  feet  instead  of  the 
required  six-foot-wide  escapeway 
considered  acceptable  alternate  method. 
Granted  for  the  Dora  No.  6  Mine  with 
conditions  for  top  portion  of  the  duel 
compartment  conveyor-belt  slope  for  a 
distance  of  350  feet  from  the  surface. 

Docket  No.:  M-95-123-C. 

FR  Notice:  60  FR  52218. 

Petitioner  H  &  S  Coal  Company. 

Reg  Affected:  30  CFR  75.335. 

Summary  of  Findings:  Petitioner's 
request  for  a  modification  of  the 
standard  to  permit  alternative  methods 
of  construction  using  wooden  materials 
of  moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs  considered 
acceptable  alternative  method.  Granted 
for  the  No.  1  Slope  Mine  with 
conditions  for  seals  installed  in  this 
mine. 

Docket  No.:  M-95-1 28-C. 

FR  Notice:  60  FR  52218. 

Petitioner  H  &  S  Coal  Company. 

Reg  Affected:  30  CFR  75.1100-2. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the  No. 
1  Slope  Mine  with  conditions  for 
firefighting  equipment  in  the  working 
section. 

Docket  No.:  M-95-1 29-C. 

FR  Notice:  60  FR  52218. 

Petitioner  H  &  S  Coal  Company. 

Reg  Affected:  30  CFR  75.1200  (d)  &  (i). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000-foot 
intervals  of  advance  frtim  the  intake 
slope  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  oresent  within  100  feet  of  the 


veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100-foot  limit  through  rock 
tunnels  considered  acceptable  alternate 
method.  Granted  for  the  No.  1  Slope 
Mine  with  conditions  for  the  use  of 
cross  sections,  in  lieu  of  contour  Unes, 
limiting  the  mapping  of  mines  above  or 
below  Uiis  mine  to  those  within  100  feet 
of  the  vein  being  mined. 

Docket  No.:  M-95-1 30-C. 

FR  Notice:  60  FR  52218. 

Petitioner  H  &  S  Coal  Company. 

Reg  Affected:  30  CFR  75.1202-l(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  aimually  instead  of  every  6 
months,  as  required,  and.to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  No.  1  Slope 
Mine  with  conditions  for  annual 
revisions  and  supplements  of  the  mine 
map. 

Docket  No. :  M-95-1 3 1-C. 

FR  Notice:  60  FR  52219. 

Petitioner:  Performance  Coal 
Company. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-vohage  (4,160 
volts)  cables  to  power  longwall 
equipment  considered  acceptable 
alternate  method.  Granted  for  the  Upper 
Big  Branch  South  Mine  with  conditions 
for  the  4,160-volt  longwall  equipment. 

Docket  No. .  M-95-143-C.  , 

FR  Notice:  60  FR  54392. 

Petitioner  Three  Way  Coal  Company. 

Reg  Affected:  30  CFR  75.335. 

Summary  of  Findings:  Petitioner's 
request  for  a  modification  of  the 
standard  to  permit  alternative  methods 
of  construction  using  wooden  materials 
of  moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs  considered 
acceptable  alternative  method.  Granted 
for  the  Little  Vein  Slope  Mine  with 
conditions  for  seals  installed  in  this 
mine. 

Docket  No.:  M-95-147-C. 

F.fl.  Notice:  60  FR  54392. 

Petitioner:  Three  Way  Coal  Company. 

Reg  Affected:  30  CFR  75.1102. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the 


Little  Vein  Slope  Mine  with  conditions 
for  firefighting  equipment  in  the 
woriung  section. 
Docket  No. :  M-95-1 48-C 
FR  Notice:  60  FR  54392. 
Petitioner:  Three  Way  Coal  Company. 
Reg  Affected:  30  CFR  75.1200  (d)  k  (i). 
Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1.000-foot 
intervals  of  advance  from  the  intake 
slope  and  to  Umit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100-foot  limit  through  rock 
tunnels  considered  acceptable  alternate 
method.  Granted  for  the  Little  Vein 
Slope  Mine  with  conditions  for  the  use 
of  cross  sections,  in  lieu  of  contour 
lines,  limiting  the  mapping  of  mines 
above  or  below  this  mine  to  those 
within  100  feet  of  the  vein  being  mined. 
Docket  No.:  M-95-1 49-C. 
FR  Notice:  60  FR  54392. 
Petitioner  Three  Way  Coal  Company. 
Reg  Affected:  30  CFR  75.1202-l(a). 
Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  annually  instead  of  every  6 
months,  as  required,  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  Little  Vein 
Slope  Mine  with  conditions  for  annual 
revisions  and  supplements  of  the  mine 
map. 
Docket  No.:  M-95-151-C. 
FR  Notice:  60  FR  54393. 
Petitioner  Heatherly  Mining,  Inc. 
Reg  Affected:  30  CFR  75.1700. 
Summary  of  Findings:  Petitioner's 
proposal  to  plug  and  mine  through 
certain  abandoned  wells  which  lie  in 
the  path  of  engineered  mine  workers 
considered  acceptable  alternative 
method.  Granted  for  the  PoUyanna  No. 
8  Mine  with  conditions  for  permanent 
plugging  prior  to  the  mining  within  300 
feet  of  or  through  oil  or  gas  wells. 
Docket  No. :  M-95-1 5ft-C. 
FR  NoUce:  60  FR  64079. 
Petitioner  R.  S.  Coal  Company. 
Reg  Affected:  30  CFR  75.335. 
Summary  of  Findings:  Petitioner's 
request  for  a  modification  of  the 
standard  to  permit  alternative  methods 
of  construction  using  wooden  materials 
of  moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 


sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs  considered 
acceptable  alternative  method.  Granted 
for  the  No.  1  Slope  Mine  with 
conditions  for  seals  installed  in  this 
mine. 
Docket  No.:  M-«5-160-C 
FR  Notice:  60  FR  64080. 
Petitioner  R.  S.  Coal  Company. 
Reg  Affected:  30  CFR  75.1100-2(a)(2). 
Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the  No. 
1  Slope  Mine  with  conditions  for 
firefighting  equipment  in  the  working 
section. 
Docket  No.:  M-95-161-C. 
FR  Notice:  60  FR  64080. 
Petitioner  R.  S.  Coal  Company. 
Reg  Affected:  30  CFR  75.1200  (d)  k  (i). 
Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  Unes  through  the  intake  slope, 
at  locations  of  rock  tuntiel  connections 
between  veins,  and  at  1,000-foot 
intervals  of  advance  &t>m  the  intake 
slope  and  to  limit  the  required  mapping 
of  die  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100-foot  limit  through  rock 
tunnels  considered  acceptable  alternate 
method.  Granted  for  the  No.  1  Slope 
Mine  with  conditions  for  the  use  of 
cross  sections,  in  lieu  of  contour  lines, 
limiting  the  mapping  of  mines  above  or 
below  this  mine  to  those  within  100  feet 
of  the  vein  being  mined. 
Docket  No.:  M-95-162-C. 
FR  Notice:  60  FR  64080. 
Petitioner  R.  S.  Coal  Company. 
Reg  Affected:  30  CFR  75. 1202-1  (a). 
Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  aimually  instead  of  every  6 
months,  as  required,  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  No.  1  Slope 
Mine  with  conditions  for  annual 
revisions  and  supplements  of  the  mine 
map. 

Docket  No.:  M-95-1 63-C. 
FR  Notice:  60  FR  64080. 
Petitioner  R.  S.  Coal  Company. 
Reg  Affected:  30  CFR  75.804(a). 
Summary  of  Findings:  Petitioner's 
proposal  to  use  a  high-voltage  (4,160- 
volt)  cable  with  an  internal  ground 
check  conductor  smaller  than  No.  10 
(A.  W.G.)  as  a  part  of  its  longwall  mining 
system  considered  acceptable 
alternative  method.  Granted  for  the 
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Blacksville  No.  2  Mine  with  conditions 
for  Consolidation  Coal  Company's, 
Blacksville  No.  2  Mine's  longwall 
system. 

Docket  No. :  M-95-1 64-C. 

FR  Notice:  60  FR  64080. 

Petitioner:  The  Pittsburg  &  Midway 
Coal  Mining  Company. 

Reg  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
proposal  to  plug  and  mine  through  oil 
and  gas  wells  considered  acceptable 
alternative  method.  Granted  for  the 
North  River  No.  1  Mine  with  conditions. 

Docket  No.:  M-96-001-C 

FR  Notice:  61  FR  13881. 

Petitioner:  Energy  West  Mining 
Comp>any. 

Reg  Affected:  30  CFR  75.326  (now 
75.350). 

Summary  of  Findings:  Petitioner's 
request  to  amend  paragraph  111(c)(4)  and 
paragraph  (o)  of  MSHA's  Proposed 
Decision  and  Order  (PDO)  for  its 
previously  granted  petition  to  permit 
the  use  of  longwall  mining  with  two 
entries  in  the  longwall  panels  under 
deep  cover  at  the  Deer  Creek  Mine,  Case 
No.  86-MSHA-3.  Docket  No.  M-85-17- 
C  considered  acceptable.  Granted  with 
conditions.  The  PDO  is  modified  to 
permit  the  use  of  non-Part  36  diesel- 
powered  equipment  in  the  two  entry 
system,  except  in  those  areas  where 
f>ermissible  electric  face  equipment  is 
required  and  only  Part  36  approved 
diesel  equipment  is  allowed. 

Docket  No. :  M-96-022-C. 

FR  Notice:  61  FR  17734. 

Petitioner:  KenAmerican  Resources, 
Inc. 

Reg  Affected:  30  CFR  75.380(g). 

Summary  of  Findings:  Petitioner's 
request  for  a  modification  of  the 
standard  to  allow  the  primary 
escapeway  for  the  No.  9  Slope  to  be 
separated  from  the  belt  entries  after 
completion  of  the  two-phase  Initial 
Development  Stage  (the  normal  course 
of  mining  in  the  No.  9  Seam,  the  time 
required  from  the  commencement  of 
mining  until  connection  to  the  airshaft) 
considered  acceptable  alternative 
method.  Granted  for  the  No.  9  Slope 
Mine  with  conditions  for  the  slope, 
during  Phase  2  development,  until 
development  can  progress  to  the  airshaft 
and  make  the  cormections. 
Docket  No. :  M-9&-030-C. 
FR  Notice:  61  FR  20544. 
Petitioner:  Amax  Coal  Company. 
Reg  Affected:  30  CFR  75.503. 
Summary  of  Findings:  Petitioner's 
proposal  to  extend  the  length  of  portable 
trailing  cables  to  825  feet  to  carry 
electrical  power  from  the  working  face 
transformer  to  the  mobile  roof  supports 
considered  acceptable  alternative 


method.  Granted  with  conditions  for  the 
four(4)  Voest-Alpine  Mobile  roof 
supports.  Model  No.  ABLS130/275-540, 
Approved  No.  2G-3736A.3,  Serial  Nos. 
Ill,  112, 113  and  114  used  in  second 
mining  at  the  Wabash  mine. 

Docket  No.:  M-9&-032-C. 

FR  Notice:  61  FR  20544. 

Petitioner:  Pittsburg  &  Midway  Coal 
Mining  Company. 

Reg  Affected:  30  CFR  75.325(b). 

Summary  of  Findings:  Petitioner's 
proposal  to  provide  positive  ventilation 
by  using  the  stopping  line  constructed 
to  separate  the  intake  and  return  air 
courses  in  the  rooms  previously 
developed  on  the  same  panel  and 
maintained  in  accordance  with  the 
requirements  in  30  CFR  75.333;  to 
construct  permanent  stopping  lines 
when  rooms  are  driven  more  than  600 
feet  deep  and  to  use  temporary  stopping 
lines  when  rooms  are  driven  600  feet 
deep  or  less,  as  measured  from  the 
centerline  of  the  panel  from  which  the 
rooms  are  driven;  and  to  measure  the  air 
flow  volumes  in  accordance  with  30 
CFR  75.360(c)(1)  and  75.362(c)(1) 
considered  acceptable  alternative 
method.  Granted  for  the  Sebree  No.  1 
Mine  with  conditions  for  the  relocation 
of  the  site  at  which  air  measurements 
shall  be  taken  in  the  last  open  crosscut. 

Docket  No. :  M-96-033-C:. 

FR  NoUce:  61  FR  20544. 

Petitioner:  Pittsburg  &  Midway  Coal 
Mining  Company. 

Reg  Affected:  30  CFR  75.360(c)(1). 

Summary  of  Findings:  Petitioner's 
proposal  to  provide  positive  ventilation 
by  using  the  stopping  line  constructed 
to  separate  the  intake  and  return  air 
courses  in  the  rooms  previously 
developed  on  the  same  panel  and 
maintained  in  accordance  with  the 
requirements  in  30  CFR  75.333;  to 
construct  permanent  stopping  lines 
when  rooms  are  driven  more  than  600 
feet  deep  and  to  use  temporary  stopping 
lines  when  rooms  are  driven  600  feet 
deep  or  less,  as  measured  from  the 
centerline  of  the  panel  from  which  the 
rooms  are  driven;  and  to  measure  the  air 
flow  volumes  in  accordance  with  30 
CFR  75.360(c)(1)  and  75.362(c)(1) 
considered  acceptable  alternative 
method.  Granted  for  the  Sebree  No.  1 
Mine  with  conditipns  for  the  relocation 
of  the  site  at  which  air  measurements 
shall  be  taken  in  the  last  open  crosscut. 
Docket  No. .  M-96-034-C. 
FR  Notice:  61  FR  20544. 
Petitioner:  Pittsburg  &  Midway  Coal 
Mining  Company. 
Reg  Affected:  30  CFR  75.362(c)(1). 
Summary  of  Findings:  Petitioner's 
proposal  to  provide  positive  ventilation 
by  using  the  stopping  line  constructed 


to  separate  the  intake  and  return  air 
courses  in  the  rooms  previously 
developed  on  the  same  panel  and 
maintained  in  accordance  with  the 
requirements  in  30  CFR  75.333;  to 
construct  permanent  stopping  lines 
when  rooms  are  driven  more  than  600 
feet  deep  and  to  use  temporary  stopping 
lines  when  rooms  are  driven  600  feet 
deep  or  less,  as  measured  from  the 
centerline  of  the  panel  from  which  the 
rooms  are  driven;  and  to  measure  the  air 
flow  volumes  in  accordance  with  30 
CFR  75.360(c)(1)  and  75.362(c)(1) 
considered  acceptable  alternative 
method.  Granted  for  the  Sebree  No.  1 
Mine  with  conditions  for  the  relocation 
of  the  site  at  which  air  measurements 
shall  be  taken  in  the  last  open  crosscut. 

Docket  No.:  M-96-035-C. 

FR  Notice:  61  FR  20544. 

Petitioner:  Pittsburg  &  Midway  Coal 
Mining  Company. 

Reg  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
proposal  to  mine  through  oil  and  gas 
wells  considered  acceptable  alternative 
method.  Granted  for  the  Sebree  No.  1 
Mine  with  conditions  for  mining- 
through  oil  and  gas  wells,  in  the 
Kentucky  No.  9  coalbed. 

Docket  No. :  M-95-004-M. 

FR  Notice:  60  FR  18148. 

Petitioner:  Holnam,  Inc. 

Reg  Affected:  30  CFR  56.6901. 

Summary  of  Findings:  Petitioner's 
proposal  to  destroy  substandard  model 
rocket  engines  containing  black  powder 
and  desensitized  black  powder 
sweepings  in  conjunction  with  high 
explosives  routinely  detonated  in 
mining  activities  considered  acceptable 
alternative  method.  Granted  for  the 
Portland  Quarry  with  conditions. 

Docket  No. :  M-95-008-M. 

FR  Notice:  60  FR  29715. 

Petitioner:  Cyprus  Bagdad  Copper 
Corporation. 

Reg  Affected:  30  CFR  56.6309. 

Summary  of  Findings:  Petitioner's 
proposal  to  blend  recycled  oil  with  fuel 
oil  in  preparing  ammoniiun  nitrate-fuel 
oil  (ANFO)  for  use  as  a  blasting  agent 
considered  acceptable  alternative 
method.  Granted  for  the  Bagdad  Mine 
with  conditions. 

Docket  No.:  M-94-047^^. 

FR  Notice:  60  FR  3437. 

Petitioner:  Pluess-Staufer  (California), 
Inc. 

Reg  Affected:  30  CFR  56.13020. 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  blow-off  stations 
with  a  low  pressure  (2-6  psi) 
compressed  airflow  at  various  areas  in 
the  plant  for  employees  to  blow  dust  off 
their  clothing  considered  acceptable 


alternative  method.  Granted  for  the 
Limestone  Plant  with  conditions. 

|FR  Doc.  97-9241  Filed  4-9-97;  8.45  am) 
aiLUNQ  COM  4S10-«3-P 

DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtli  Administration 

Summary  of  Decision  Granting  a 
Petition  for  Modification 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Notice  of  afflrmative  decision 
issued  by  the  Administrator  for  Coal 
Mine  Safety  and  Health  on  a  petition  for 
modification  of  the  application  of  a 
mandatory  safety  standard. 

SUMMARY:  Under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  Secretary  of  Labor  may  modify 
the  application  of  a  mandatory  safety 
standard  to  a  mine  if  the  Secretary 
determines  either  that  an  alternate 
method  exists  at  a  speciflc  mine  that 
will  guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  at  a  specific  mine  will 
result  in  a  diminution  of  safety  to  the 
affected  miners. 

Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Register.  Final  decisions  on 
these  petitions  are  based  upon  the 
petitioner's  statements,  comments  and 
information  submitted  by  interested 
persons,  and  a  Held  investigation  of  the 
conditions  at  the  mine.  MSHA  has 
granted  the  request  for  modification 
submitted  by  the  petitioner  listed  below. 
In  some  instances,  the  decisions  are 
conditioned  upon  compliance  with 
stipulations  stated  in  the  decision. 
FOR  FURTHER  INFORMATION  CONTACT: 
This  petition  and  a  copy  of  the  final 
decision  is  available  for  examination  by 
the  public  in  the  Office  of  Standards. 
Regulations,  and  Variances,  MSHA, 
Room  627,  4015  Wilson  Boulevard, 
ArHngton,  Virginia  22203.  Contact 
Bart>ara  Barron  at  703-235-1910. 

Dated:  April  2, 1997. 
Edward  C.  Hngler, 

Depu  ty  Assistant  Secretary  for  Mine  Safety 
and  Health. 

AfiBrmative  Decision  on  a  Petition  for 
Modification 

Docket  No.:  M-96-037-C. 

FR  Notice:  61  FR  33140. 

Petitioner:  Monterey  Coal  Company. 

Reg  Affected:  30  CFR  75.380(d)(4). 

Summary  of  Findings:  Petitioner's 
request  to  allow  the  width  of  the 
escapeway  to  be  5  feet  instead  of  6  feet 


when  using  the  belt  conveyor  as  an 
alternate  escapeway  during  gateroad 
development  and  longwall  operation 
considered  acceptable  alternative 
method.  Granted  for  the  No.  1  Mine 
with  conditions  for  the  conveyor  belt 
entry  during  the  development  of 
longwall  gate  entries  and  subsequent 
retreat  of  the  panels. 

[FR  Doc.  97-9242  Filed  4-9-97;  8:45  ami 

BIUJNQ  COOC  4S10-t»-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Biomoiecular 
Processes;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Biomoiecular 
Processes— (5138)  (Panel  B). 

Date  and  Time:  Wednesday.  Thursday,  and 
Friday,  April  30-May  1  &  2, 1997  8:30  a.m. 
to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  310,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Charles  Liarakos. 
Program  Director  for  Biochemistry  of  Gene 
Expression,  Room  655,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virginia  22230.  (703/306-1441). 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Biochemistry  of 
Gene  Expression  Program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Oosing:  The  proposals  l>eing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  7,  1997. 
Linda  AUen-Benlon, 

Deputy  Director.  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

(FR  Doc.  97-9253  Filed  4-9-97;  8:45  am) 
BNJJNQ  COM  7S8»41-M 


NATIONAL  SaENCE  FOUNDATION 

Advisory  Panel  for  Biomoiecular 
Structure  and  Function;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (I*ub.  L.  92- 
463,  as  amended),  the  National  Science 


Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Biomoiecular 
Structure  and  Function— (1134)  (Panel  A). 

Date  and  Time:  Wednesday,  Thursday,  and 
Friday.  April  30-May  2, 1997, 8:30  a.m.  to 
6:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  340,  Arlington,  VA 
22230. 

Type  of  Meeting:  Qosed. 

Contact  Persons:  Drs.  Marcia  Steinberg  and 
P.C.  Huang,  Program  Directors  for  Molecular 
Biochemistry,  Room  655,  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington,  Virginia  22230.  (703/306-1443). 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Molecular 
Biochemistry  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  7, 1997. 
Linda  AUen-Benton. 

Deputy  Director.  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer 
IFR  Doc  97-9251  Filed  4-9-9J;  8:45  am) 

BHJJNQCOOC  7Sa6-«1-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Ceil  Biology;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Cell  Biology 
(1136)— {Panel  A). 

Date  and  Time:  April  30th,  May  1-2, 1997, 
8:30  a.m.  to  6:00  p.m. 

Place:  Room  390,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  Barbara  Zain  and  Dr. 
Eliot  Herman,  Program  Directors  for  the  Cell 
Biology  Program,  National  Science 
Foundation,  Room  655  South,  Arlington,  VA 
22230.  Telephone;  703/306-1442. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Signal 
Transduction  &  Regulation  Program  as  part  of 
the  selection  process  for  awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  at  confidential  nature,  including 
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technical  infwmation;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  April  7. 1997. 
Linda  Allen-Benton. 

Deputy  Director,  Division  of  Human  Besource 
Management,  Acting  Committee  Management 
Officer. 

(FR  Doc  97-9250  Filed  4-9-97;  8:45  am] 
nujNOCOoe  tsss-oi-m 


NATIONAL  SaENCE  FOUNDATION 

Advisory  Committee  for  Engineering: 
Notice  of  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Advisory 
Committee  for  Engineering  (1170). 

Date  and  Time:  May  1.  1997—9:30  a.m.- 
5:00  p.m.;  May  2, 1997—8:30  a.m.-12:30  p.m. 

Place:  May  1  and  2,  Room  1235.  (National 
Science  Board  Meeting  Room),  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Christina  Gabriel, 
Acting  Assistant  Director  for  Engineering, 
National  Science  Foundation.  Suite  505, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone;  (703)  306-1301. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations  and  counsel  on  major  goals 
and  policies  pertaining  to  Engineering 
programs  and  activities. 

Agenda:  Discussion  on  issues, 
opportunities  and  future  directions  for  the 
Engineering  Ehrectorate;  discussion  of 
Engineering  Directorate  budget  situation  as 
well  as  other  items. 

Dated:  April  7, 1997. 
Linda  Allen-Benton. 

Depaty  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

[FR  Doc  97-9257  Filed  4  9-97;  8:45  am] 

MLUNQ  COOf  TSaS-OI-M 


NATIONAL  SaENCE  FOUNDATION 

Advisory  Panei  for  Genetics;  Notice  of 
lAeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Genetics  (1149) 
(Panel  A). 


Date  and  Time:  Monday,  April  28, 1997 
through  Wednesday,  April  30. 1997. 8:30  am 
to  5:00  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Rm.  360,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Philip  Harriman, 
Program  Director  for  Microbial  Genetics, 
Division  of  Molecular  and  Cellular 
Biosciences,  Room  655,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  (703)  306-1439. 

Purpo^  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Microbial 
Genetics  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  mutters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  April  7. 1997. 
Linda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

[FR  Doc.  97-9252  Filed  4-9-97;  8:45  am) 

HUJNQ  COM  79a6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 

Date  &  Time:  Monday.  April  28 — 
Wednesday,  April  30, 1997;  8:30  AM— 5:00 
PM. 

Place:  Rooms  365  and  920,  National 
Science  Foundation,  4201  Wilson  Blvd.. 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Michael  R.  Reeve, 
Section  Head,  National  Science  Foundation, 
4201  Wilson  Blvd.,  Ariington,  VA  22230. 
Telephone:  (703)  306-1582. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  the  U.S. 
Global  Ocean  Ecosystems  Dynamics  Program 
and  the  Coastal  Ocean  Processes  Program 
(U.S.  GLOBEC  and  CoOP)  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  For  Closing:  The  proposals  being 
revievred  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  Rnancial  data,  such  as 
salaries;  and  personal  information 


concerning  (ndividuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  The  Sunshine  Act. 

Dated:  April  7,  1997. 
Linda  AUen-Benton. 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

[FR  Doc.  97-9256  Filed  4-9-97;  8:45  am] 
BIUJNO  CODE  75SS-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Neuroscience; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Neuroscience 
(1158). 

Date  and  Time:  May  1  &  2, 1997;  9:00  a.m. 
to  6:00  p.m. 

Place:  Room  365,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Persons:  Dr.  Kathie  Olsen,  Program 
Director,  Neuroendocrinology;  Division  of 
Integrative  Biology  and  Neuroscience;  room 
685,  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington.  VA  22230; 
Telephone:  (703)  306-1423. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  Session:  May  2,  1997;  10:00 
a.m.  to  11:00  a.m..  To  discuss  research  trends 
and  opportunities  in  Neuroendocrinology. 
Gosed  Session:  May  1, 1997;  9:00  a.m.  to 
6:00  p.m.;  May  2, 1997;  9:00  a.m.  to  10.00 
a.m.;  11:00  a.m.  to  6:00  p.m.  To  review  and 
evaluate  Neuroendocrinology  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  ihcluding 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  7. 1997. 

Linda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

(FR  Doc.  97-9249  Filed  4-9-97;  8:45  am) 

BUJNQ  CODE  7SM-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Proposal  Review  Advisory  Team; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Proposal  Review  Advisory  Team 
(5128). 

Date  &■  Time:  Wednesday.  April  30. 1997— 
9:00  a.m.  to  12:00  p.m. 

Place:  Room  1295.  NSF,  4201  Wilson 
Blvd.,  Arlington,  Va. 

Type  of  Meeting:  Open. 

Contact  Person:  Mr.  Charles  Herz,  Office  of 
Policy  Support.  NSF,  Room  1285, 4201 
Wilson  Blvd..  Arlington,  Va.  22230. 
Telephone:  (703)  306-1090. 

Minutes:  May  be  obtained  from  the  contact 
person. 

Purpose  of  Meeting:  Consider  issues 
remaining  from  December  1996  meeting 
relating  to  stresses  on  NSF's  peer  review 
process,  as  perceived  in  the  research 
community  and  options  for  addressing  the 
most  important  of  those.  Complete 
substantive  work  on  report  to  NSF. 

Agenda:  Review  of  comments  on  staff  draft 
of  report.  Review  of  evidence  gathered  by 
staff.  Discussion  of  issues  raised  by 
comments  and  evidence.  Plans  for 
completion  and  approval  of  final  report  to 
NSF. 

Dated:  April  7, 1997. 
Linda  Allen-Benton, 

Deputy  Director.  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 
[FR  Doc.  97-9255  Filed  4-»-97;  8:45  ami 

BILUNO  CODE  7Sa»-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Social, 
Behavioral,  and  Economic  Sciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

N9me:  Advisory  Committee  for  Social. 
Behavioral,  and  Economics  Sciences  (1171). 

Dofe  &■  Time:  May  1, 1997;  9:00  a.m.-5:00 
p.m.,  May  2. 1997;  8:30  a.m.-12:00  noon. 

Place:  NSF,  Room  375,  NSF.  4201  Wilson 
Blvd.,  Arlington,  Va.  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Ms.  Catherine  J.  Mines, 
Executive  Secretary;  Directorate  for  Social, 
Behavioral,  and  Economic  Sciences,  NSF, 
Suite  905, 4201  Wilson  Blvd.,  Arlington.  Va. 
22230.  Telephone:  (703)  306-1741. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  to  the  National  Science 
Foundation  on  major  goals  and  policies 
pertaining  to  SBE  programs  and  activities. 


Agenda:  Discussions  on  issues,  role  and 
future  direction  of  the  NSF  Directorate  for 
Social.  Behavioral  and  Economic  Sciences. 

Dated:  April  7. 1997. 
Linda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 

Management,  Acting  Conunittee  Management 

Officer. 

IFR  Doc.  97-9254  Filed  4-9-97;  8:45  am) 

WLLMG  CODE  78SS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new.  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Nuclear  Material  Events 
Database  (NMED). 

3.  The  form  number,  if  appUcable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Agreement  States  are 
requested  to  report  events  to  NRC 
electronically  or  by  hard  copy  within 
one  month  of  notihcation  from  an 
Agreement  State  licensee  that  an 
incident  or  event  involving  the 
industrial,  commercial  and/or  academic 
use  of  radioactive  byproduct  materials, 
or  the  use  of  radioactive  materials  for 
medical  diagnosis,  therapy,  or  research 
has  occurred.  In  addition.  Agreement 
States  are  requested  to  report  events  that 
may  pose  a  signihcant  health  and  safety 
hazard  to  the  NRC  Headquarters 
Operations  Officer  within  the  next 
working  day  of  notification  by  an 
Agreement  State  licensee. 

5.  Who  will  be  required  or  asked  to 
report:  Current  Agreement  States  and 
any  State  receiving  Agreement  State 
status  in  the  future. 

6.  An  estimate  of  the  number  of 
responses:  It  is  estimated  that  each  of 
the  30  Agreement  States  will  submit  24 


event  reports  annually  for  a  total  of  720 
event  reports,  and  20  telephone  reports 
of  significant  events.  The  total  annual 
res]>onses  is  740. 

7.  The  estimated  number  of  annual 
respondents:  30. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  725  hours  (an 
average  of  approximately  one  hour  per 
response)  for  all  existing  Agreement 
States  reporting;  any  new  Agreement 
State  would  add  approximately  24  event 
reports  per  year  or  24  burden  hours. 

9.  An  indication  of  whether  Section 
3507(d).  Public  Law  104-13  applies:  Not 
applicable. 

10.  Abstract:  NRC  regulations  require 
NRC  Ucensees  to  report  incidents  and 
events  involving  the  use  of  radioactive 
byproduct  material,  and  source  material, 
such  as  those  involving  a  radiation 
overexposure,  a  leaking  or  contaminated 
sealed  source,  release  of  excessive 
contamination  of  radioactive  material, 
lost  or  stolen  radioactive  material, 
equipment  failures,  and  abandoned  well 
logging  sources.  Medical 
misadministrations  are  required  to  be 
reported  in  accordance  with  10  CFR 
35.33.  Agreement  State  licensees  are 
also  required  to  report  these  events  and 
medical  misadministrations  to  their 
individual  Agreement  State  regulatory 
authorities  under  compatible  Agreement 
State  regulations.  NRC  is  requesting  that 
the  Agreement  States  voluntarily  submit 
summary  information  on  events  and 
medical  misadministrations  involving 
the  use  of  nuclear  materials  regulated 
pursuant  to  the  Atomic  Energy  Act,  in 

a  uniform  electronic  format,  for 
assessment  and  identification  of  any 
facility/site  specific  or  generic  safety 
concerns  that  could  have  the  potential 
to  impact  pubUc  health  and  safety;  and 
to  evaluate  actions  necessary  to  prevent 
their  occurrence  at  the  same  or  other 
facilities. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level).  Washington.  DC. 
Members  of  the  public  who  are  in  the 
Washington,  DC,  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advanced  Copy  E>ocument  Library)  NRC 
subsystem  at  FedWorld.  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington.  DC.  area  can 
dial  FedWorld.  1-800-303-9672.  or  use 
the  FedWorld  Internet  address: 
fedworld.gov(Telnet).  The  document 
v«dll  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
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4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209.  or  within  the 
Washington,  DC.  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  0MB  reviewer  by  May 
12. 1997:  Edward  Michlovich.  Office  of 
Information  and  Regulatory  Affairs 
(3150-0178),  NEOB-10202,  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  April,  1997. 

For  the  Nuclear  Regulatory  Ck>inmission. 
Gerald  F.  Cranfbrd. 

Designated  Senior  Official  for  Information 
Resources  Management. 
(FR  Doc.  97-9232  Filed  4-»-97:  8:45  am) 

WLUNQ  COM  7M0-«1-» 


NIKXEAR  REGULATORY 
COMMISSION 

[Dockat  No.  040-08948] 

Notic*  of  Receipt  of  Petition  for 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that,  by  a  letter 
dated  July  22. 1996.  Mr.  Sherwood 
Bauman  requested  the  U.S.  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  to  take  action  with  regard 
to  NRC  hcensee  Shieldalloy 
Metalliugical  Corporation  (Shieldalloy) 
and  former  NRC  licensee  Foote  Mineral 
Company  (now  Cypress  Foote). 

The  Petition  requests  that  Foote 
Mineral's  license  be  reinstated,  and  that 
Shieldalloy  and  Cypress  Foote  be  made 
co-responsible  licensees  with  regard  to 
proper  remediation  and 
decommissioning  of  the  Shieldalloy 
site.  The  Petition  also  requests  that 
Shieldalloy's  current  environmental 
impact  statement  (EIS)  for  the  site  be 
terminated,  and  that  Shieldalloy  and 
Cypress  Foote  be  jointly  ordered  to 
submit  a  decommissioning  plan  for 
licensed  material  that  includes  within  it 
only  a  plan  to  remediate  Ucensed 
material. 

The  Petition  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  Petition  has  been 
referred  to  the  Director,  OfBce  of 
Nuclear  Material  Safety  and  Safeguards. 
.As  provided  by  10  CFR  2.206. 
appropriate  action  will  be  taken  on  this 
Petition  within  a  reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 


Document  Room  at  2120  L  Street,  NW, 
Washington,  D.C.  20555. 

Dated  at  Rockville,  Maryland  this  4  day  of 
April  1997. 

For  the  Nuclear  Regulatory  Commission. 
Cari  J.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

(FR  Doc.  97-9233  Filed  4-9-97;  8:45  am) 
BIUJNQ  cooc  75a»-ei-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Releese  No. 
22S98;  812-10576] 

Chut)b  America  Fund,  inc.,  et  al.; 
Notice  of  Application 

April  3, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  appUcation  for 

exemption  under  the  bivestment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Chubb  America  Fund,  Inc. 
(the  "Fund"),  on  behalf  of  World 
Growth  Stock  Portfolio,  Money  Market 
Portfolio,  Domestic  Growth  Stock 
Portfolio.  Gold  Stock  Portfolio,  Bond 
Portfolio,  Growth  and  Income  Portfolio. 
Capital  Growth  Portfolio,  Balanced 
Portfolio,  and  Emerging  Growth 
Portfoho  (collectively,  the  "Portfolios"), 
and  Chubb  Investment  Advisory 
Corporation  (the  "Adviser"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  granting  an 
exemption  from  section  15(a). 
SUMMARY  OF  APPUCATK3N:  Jefferson-Pilot 
Corporation  ("Jefferson-Pilot")  has 
agreed  to  acquire  100%  of  the  issued 
and  outstanding  shares  of  common 
stock  of  Chubb  Life  Insurance  Company 
of  America  ("Chubb  Life"),  the  parent  of 
the  Adviser.  The  indirect  change  in 
control  of  the  Adviser  will  resuU  in  the 
assignment,  and  thus  the  termination,  of 
the  existing  investment  management 
agreements  between  the  Fund  and  the 
Adviser  (the  "Existing  Agreements"). 
The  order  would  permit  the 
implementation,  without  shareholder 
approval,  of  a  new  investment 
management  agreement  (the  "New 
Agreement")  for  an  interim  period  of 
not  more  than  120  days  beginning  on 
the  date  on  which  Chubb  Ufa  is  sold  to 
Jefferson  Pilot  (but  in  no  event  later  than 
August  28, 1997).  The  order  also  would 
permit  the  Adviser  to  receive  from  each 
Portfolio  all  fees  earned  under  the  New 
Agreement  following  shareholder 
approval 


FlUNQ  DATES:  The  application  was  filed 
on  March  13. 1997  and  amended  on 
April  2, 1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  28. 1997  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  afHdavit. 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549. 
Applicants:  One  Granite  Place.  Concord. 
NH  03301. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Forst.  Staff  Attorney,  at  (202)  942- 
0569,  or  Mary  Kay  Freeh,  Branch  Chief, 
at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Fimd  is  a  Maryland 
corporation  registered  under  the  Act  as 
an  open-end,  management  investment 
company.  The  PortfoUos  are  series  of 
the  Fund,  the  assets  of  which  are 
managed  by  the  Adviser  pursuant  to  the 
Existing  Agreements. 

2.  Under  a  stock  purchase  agreement 
(the  "Stock  Purchase  Agreement")  dated 
as  of  February  23, 1997,  between  The 
Chubb  CorporaUon  ("Chubb")  and 
Jefferson-Pilot.  Chubb  has  agreed  to  sell 
all  the  shares  of  Chubb  Life  to  Jefferson- 
Pilot  in  exchange  for  $875,000,000  in 
cash  (subject  to  reduction  to  the  extent 
of  certain  distributions  made  prior  to 
closing)  (the  "Transaction").  As  a  result 
of  the  Transaction,  Chubb  Life  will 
become  a  wholly-owned  subsidiary  of 
Jefferson-Pilot  and  the  Adviser  will 
remain  a  wholly-owned  subsidiary  of 
Chubb  Life.  Applicants  expect  the 
Transaction  to  be  consummated  on 
April  30. 1997.  Consummation  of  the 
Stock  Purchase  Agreement  is  subject  to 
the  satisfaction  of  certain  conditions, 
including  state  insurance  department 
regulatory  approvals. 


3.  Applicants  request  an  exemption  to 
permit  implementation,  without 
shareholder  approval,  of  the  New 
Agreement  between  the  Fund  and  the 
Adviser,  on  behalf  of  each  of  the 
Portfolios.  The  requested  exemption 
will  cover  an  interim  pteriod  of  not  more 
than  120  days  beginning  on  the  date  on 
which  Chubb  and  Jefferson-Pilot 
consummate  the  Transaction  and 
continuing  through  the  date  the  New 
Agreement  is  approved  or  disapproved 
by  the  shareholders  of  the  respective 
Portfolios  (but  in  no  event  later  than 
August  28, 1997)  (the  "Interim  Period"). 
It  is  anticipated  that  the  New  Agreement 
will  be  identical  in  substance  to  the 
Fund's  Existing  Agreements.  The 
aggregate  contractual  rate  chargeable  for 
investment  advisory  services  for  each 
Portfolio  will  remain  the  same  as  in  the 
relevant  Existing  Agreement.  The  Fund 
proposes  to  implement  the  New 
Agreement  during  the  Interim  Period, 
subject  to  the  conditions  contained  in 
the  application. 

4.  The  Fund's  board  of  directors  (the 
"Board")  is  expected  to  meet  on  or 
about  April  3, 1997  for  the  purpose  of 
considering  the  New  Agreement  in 
accordance  with  section  15(c)  of  the 
Act.  The  Board  will  receive  such 
information  as  the  directors  deem 
necessary  to  evaluate  whether  the  terms 
of  the  New  Agreement  are  in  the  best 
interests  of  the  PortfoUos  and  their 
shareholders.  Proxy  materials  seeking 
approval  of  the  New  Agreement  are 
expected  to  be  mailed  to  shareholders  of 
each  Portfoho  on  or  about  April  15, 
1997.  A  meeting  of  shfireholders  of  the 
Fund  is  expected  to  take  place  on  or 
about  May  30, 1997  to  consider 
approval  of  the  New  Agreement. 
Applicants  beUeve  that  the  Interim 
Period  is  reasonable  because  it  will 
allow  for  preparation  and  distribution  of 
proxy  materials  in  order  to  obtain 
shareholder  approval. 

5.  Applicants  also  request  an 
exemption  to  permit  the  Adviser  to 
receive  from  the  Fund  all  fees  earned 
under  the  New  Agreement  implemented 
during  the  Interim  Period  if,  and  to  the 
extent,  the  New  Agreement  is  approved 
by  the  shareholders  of  each  PortfoUo. 
The  fees  to  be  paid  during  the  Interim 
Period  are  at  the  same  rate  as  the  fees 
currently  payable  by  the  Portfolios. 

6.  Applicants  propose  to  enter  into  an 
escrow  arrangement  with  an  unaffiUated 
financial  institution  that  will  serve  as 
escrow  agent.  The  fees  payable  to  the 
Adviser  during  the  Interim  Period  will 
be  paid  into  an  interest -bearing  escrow 
account  maintained  by  the  escrow 
agent.  Amounts  in  the  escrow  account 
(including  interest  earned  on  such  fees) 
will  be  paid  to  the  Adviser  to  the  extent 


shareholders  of  each  PortfoUo  approve 
the  New  Agreement  with  their 
respective  PortfoUo.  If  shareholders  of 
any  Portfolio  fail  to  approve  the  New 
A^«ement,  the  escrow  agent  wiU  pay  to 
that  Portfolio  the  applicable  escrow 
amounts  (including  interest  earned). 
The  escrow  agent  will  release  the 
escrow  funds  only  upon  receipt  of 
certificates  from  officers  of  the  Fund 
stating,  if  the  escrow  funds  are  to  be 
deUvered  to  the  Adviser,  that  the  New 
Agreement  has  received  the  requisite 
PortfoUo  shareholder  vote,  or,  if  the 
escrow  funds  are  to  be  delivered  to  any 
Portfolio,  that  the  Interim  Period  has 
ended  and  the  New  Agreement  has  not 
been  approved  by  the  requisite 
shareholder  vote.  Before  any  such 
certificate  is  sent,  the  directors  of  the 
Fund  who  are  not  "Interested  Persons" 
of  the  Fund  within  the  meaning  of 
section  2(a)(19)  of  the  Act  (the 
"Independent  Directors")  wiU  be 
notified. 

Applicants'  Legal  Analjrsis 

1.  Section  15(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  shall  be 
unlawful  for  any  person  to  serve  or  act 
as  an  investment  adviser  of  a  registered 
investment  company,  except  pursuant 
to  a  written  contract  that  has  been 
approved  by  the  vote  of  a  majority  of  the 
outstanding  voting  securities  of  such 
investment  company.  Section  15(a) 
further  requires  that  such  written 
contract  provide  for  automatic 
termination  in  the  event  of  its 
assignment.  Section  2(a)(4)  of  the  Act 
defines  "assignment"  to  include  any 
direct  or  indirect  transfer  of  a  contract 
by  the  assignor. 

2.  Applicants  state  that,  upon 
completion  of  the  Transaction,  Chubb 
Life,  the  Adviser's  parent,  will  be 
controlled  by  Jefferson-Pilot  rather  than 
Chubb.  AppUcants  therefore  believe  that 
the  Transaction  will  result  in  an  indirect 
"assignment"  of  the  Existing 
Agreements  between  the  Fund  and  the 
Adviser  within  the  meaning  of  section 
2(a)(4). 

3.  Rule  15a— 4  provides,  in  pertinent 
part,  that  if  an  investment  advisory 
contract  with  an  investment  company  is 
terminated  by  assignment,  the  adviser 
may  continue  to  act  as  such  for  120  days 
under  a  written  contract  that  has  not 
been  approved  by  the  company's 
shareholders,  only  to  the  extent  that  (a) 
the  new  contract  is  approved  by  the 
company's  board  of  directors  (including 
a  majority  of  directors  that  are  not 
"interested  persons"  of  the  investment 
company),  (b)  the  compensation  to  be 
paid  under  the  new  contract  does  not 
exceed  the  compensation  which  would 
have  been  paid  under  the  contract  most 


recently  approved  by  shareholders  of 
the  investment  company,  and  (c)  neither 
the  investment  adviser  nor  any 
controlling  person  of  the  investment 
adviser  "directly  or  indirectly  receives 
money  or  other  benefit"  in  connection 
with  \he  assignment.  AppUcants  state 
that  they  cannot  rely  on  rule  15a-4 
because  of  the  benefits  to  Chubb  arising 
from  the  Transaction. 

4.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  poUcy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
this  standard. 

5.  AppUcants  contend  that  the  Fund 
has  prepared  the  required  proxy 
materials  as  expeditiously  as  possible 
and  shareholder  meetings  are  expected 
to  be  held  on  or  about  May  30, 1997. 
Applicants  beUeve  that  the  timing  of  the 
shareholder  meetings  may  not  provide 
an  adequate  solicitation  period  to  obtain 
approval  of  the  New  Agreement  by  the 
shareholders  of  each  PortfoUo  prior  to 
effecting  the  Transaction. 

6.  Applicants  beUeve  that  the 
requested  relief  is  necessary,  as  it  would 
permit  continuity  of  investment 
management  services  to  the  Portfolios 
during  the  Interim  Period.  Applicants 
submit  that  the  scope  and  quaUty  of 
services  provided  to  the  PortfoUos 
during  the  Interim  Period  will  not  be 
diminished.  During  the  Interim  Period, 
the  Portfolios  would  operate  imder  the 
New  Agreement,  which  is  anticipated  to 
be  identical  in  substance  to  the  Existing 
Agreements,  except  for  their  effective 
dates.  Applicants  are  not  aware  of  any 
material  dianges  in  personnel  who  will 
provide  investment  management 
services  during  the  Interim  Period. 

7.  AppUcants  represent  that  the  best 
interests  of  the  PortfoUos'  shareholders 
would  be  served  if  the  Adviser  receives 
fees  for  services  during  the  Interim 
Period  as  provided  herein.  In  addition, 
applicants  beUeve  that  it  would  be 
unjust  to  deprive  the  Adviser  of  fees  due 
to  a  change  in  control  of  the  corporate 
parent.  Finally,  the  fees  to  be  paid 
during  the  Interim  Period  are  at  the 
same  rate  as  the  fees  currently  payable 
by  the  Fund  under  the  Existing 
Agreements. 

.^pUcants'  Conditions 

AppUcants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1.  The  New  Agreement  will  have 
substantially  the  same  terms  and 
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conditicms  as  the  Existing  AgreemeDts, 
except  for  the  effective  date. 

2.  Fees  earned  by  the  Adviser  in 
respect  of  the  New  Agreement  during 
the  Interim  Period  vfill  be  maintained  in 
an  interest-bearing  escrow  account,  and 
amounts  in  the  account  (including 
interest  earned  on  such  paid  fees)  will 
be  paid  (a)  to  the  Adviser  in  accordance 
with  the  New  Agreement,  after  the 
requisite  approvals  are  obtained,  or  (b) 
to  the  respective  Portfolio,  in  the 
absence  of  such  approvals. 

3.  The  Portfolios  will  hold  a  meeting 
of  their  shareholders  to  vote  on  approval 
of  New  Agreement  on  or  before  the 
120th  day  following  the  termination  of 
the  Existing  A^eements  (but  in  no 
event  later  than  August  28, 1997). 

4.  Jefferson-Pilot  and/or  Qiubb  will 
bear  the  costs  of  preparing  and  filing  the 
application  and  the  costs  relating  to  the 
solicitation  of  the  shareholders  approval 
necessitated  by  the  Transaction. 

5.  The  Adviser  will  take  all 
appropriate  steps  so  that  the  scope  and 
quality  of  advisory  and  other  services 
provided  to  the  Portfolios  during  the 
Interim  Period  will  be  at  least 
equivalent,  in  the  judgment  of  the 
Board,  including  a  majority  of  the 
Independent  Directors,  to  the  scope  and 
quality  of  services  previously  provided. 
If  personnel  providing  material  services 
during  the  Interim  Period  change 
materially,  the  Adviser  will  apprise  and 
consult  with  the  Board  to  assure  that  the 
directors,  including  a  majority  of  the 
Independent  Directors  of  the  Fund,  are 
satisfied  that  the  services  provided  will 
not  be  diminished  in  scope  or  quality. 

For  the  Commission,  by  the.  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarlaad, 

Deputy  Secretary. 

[FR  Doc.  97-9173  Filed  4-9-97;  8:45  am] 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

PMmm  No.  34-38467:  intomaOonal  Serim 
No.  lOe*;  File  No.  SR-OPRA-07-;!] 

Options  Price  Reporting  AuttM>rity; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Amendment  to  OPRA 
Plan  Revising  ttie  Allocation  of 
Expenses  Between  the  Basic,  Index 
Option  and  Foreign  Currency  Option 
Accounting  Centers 

April  2, 1997. 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),  notice  is  hereby  given 


that  on  March  27. 1997,>  the  Options 
Price  Reporting  Authority  ("OPHA")  ' 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information  ("Plan").  The 
amendment  revises  the  allocation  of 
expenses  between  the  basic,  index 
option,  and  foreign  currency  option 
("FCO")  accounting  centers.  Moreover, 
OPRA  is  proposing  to  eliminate  a  few 
out-of-date  provision*  from  the  Plan. 
OPRA  has  designated  this  proposal  as 
concerned  solely  with  the 
administration  of  the  Plan,  permitting 
the  proposal  to  become  eff'ective  upon 
filing  pursuant  to  Rule  llAa3-2(c)(3) 
(ii)  and  (iii)  under  the  Exchange  Act. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  amendment. 

I.  Description  and  Purpose  of  the 
Amendment 

The  purpose  of  the  amendment  is  to 
revise  the  Plan  to  provide  greater 
flexibility  in  the  allocation  of  various 
costs  and  expenses  among  OPRA's  three 
internal  accounting  centers:  the  basic 
accounting  center,  the  index  option 
accounting  center,  and  the  FCO 
accounting  center.  OPRA's  accounting 
centers  were  created  when  the  Plan  was 
amended  effective  January  1,  1996,  to 
provide  for  the  unbundling  of  OPRA's 
FCO  service  and  to  provide  a  framework 
for  the  then  contemplated  unbundling 
of  its  index  option  service. 

The  Plan  currently  provides  for  the 
allocation  of  operating  costs  applicable 
to  more  than  one  accounting  center  in 
proportion  to  each  accounting  center's 
share  of  OPRA's  total  output  capacity. 
However,  because  OPRA  has  not  yet 
imbimdled  the  index  option  service  and 
has  no  current  plans  to  do  so,  there  is 
no  specific  portion  of  the  system's 
output  capacity  dedicated  to  the  index 
option  service.  As  a  result,  output 
capacity  is  not  a  meaningfiil  measure  for 
the  allocation  of  costs  to  the  index 
accounting  center.  Therefore,  in  order  to 


'  The  amendmant  was  originally  subniined  on 
March  4, 1997.  but  was  subsequently  amended  on 
March  27.  1997. 

2  OPRA  is  a  ^4ational  Market  System  Plan 
approved  by  the  Commission  pursuant  to  Section 
1  lA  of  the  Exchange  Act  and  Rule  1 1  Aa3-2 
thereunder.  Securities  Exchange  Act  Release  No. 
17638  (Mar.  18.1981). 

The  Plan  provides  for  the  collection  and 
dissemination  of  last  sale  and  quotation  information 
on  options  that  are  traded  on  the  five  member 
exchanges.  The  five  exchanges  which  agreed  to  the 
OPRA  Plan  are  the  American  Stock  Exchange 
("AMEX"):  the  Chicago  Board  Options  Exchange 
(■•C30E"):  the  New  York  Stock  Exchange  ("NYSE"): 
the  Pacific  Stock  Exchange  ("PSE"):  and  the 
PhiUdelphU  Stock  Exchange  ("PHUC"). 


provide  a  fair  and  workable  method  of 
allocation,  the  amendment  provides  for 
the  allocation  of  operating  costs  and 
expenses  to  the  index  option  accoimting 
center  in  the  same  proportion  as 
revenues  are  allocated  to  that  center.^ 

The  proposed  amendment  also 
addresses  the  allocation  of 
administrative  and  general  overhead 
costs  and  expenses  between  OPRA's 
bimdled  basic  and  index  accoimting 
centers  on  the  one  hand,  and  its 
unbundled  FCO  accounting  center  on 
the  other  hand.  Currently,  a  share  of 
these  expenses  is  allocated  to  the  FCO 
accounting  center  in  proportion  to  the 
relative  number  of  accounts  maintained 
by  OPRA  in  respect  of  these  two 
categories.  However,  since  revenues 
from  the  FCO  accounting  center  have 
remained  relatively  small  compared  to 
revenues  frt>m  the  bundled  index  and 
basic  accounting  centers,  OPRA  has 
concluded  that  this  does  not  provide  for 
a  fair  allocation  of  costs  to  the  FCO 
accounting  center.  OPRA  believes  that  a 
more  flexible  approach  to  the  allocation 
of  this  category  of  costs  and  expenses  to 
the  FCO  accounting  center  is 
appropriate.  Therefore,  the  amendment 
eliminates  any  fixed  formula  for  the 
allocation  of  administrative  and  general 
overhead  costs  and  expenses  to  the  FCO 
accounting  center,  and  instead  provides 
for  the  allocation  of  these  costs  and 
expenses  to  the  FCO  accounting  center 
in  a  fair  and  reasonable  manner  as 
determined  by  OPRA.  This  flexible 
approach  will  enable  OPRA  to  adjust 
the  allocation  of  such  costs  and 
expenses  to  the  FCO  accounting  center 
in  a  manner  that  fairly  reflects 
circumstances  fit)m  time  to  time.* 

OPRA  also  proposes  to  amend  the 
Plan  to  add  comparable  flexibility  to  the 
allocation  among  accounting  centers  of 
costs  and  expenses  associated  with 


^The  Plan  provides  that  so  long  as  the  basic 
service  and  the  index  service  are  not  unbundled, 
revenues  are  allocated  between  these  two 
accounting  centers  on  the  basis  of  a  75%  allocation 
to  the  basic  accounting  center  and  25%  to  the  index 
option  accounting  center. 

*  Pursuant  to  a  resolution  adopted  at  a  meeting 
held  in  November  1996.  OPRA  determined  that 
effective  retroactively  as  of  |uly  1. 1996  and 
continuing  through  December  31, 1996, 
administrative  and  general  overhead  costs  and 
expenses  will  be  allocated  88%  to  the  basic/index 
accounting  centers  and  12%  to  the  FCO  accounting 
center.  It  also  was  determined  that  the  88% 
allocated  to  the  basic/index  accounting  center  will 
be  further  allocated  (75%  to  the  basic  accounting 
center  and  25%  to  the  index  accounting  center). 

This  same  allocation  was  adopted  as  the  tentative 
allocation  for  these  costs  and  expenses  during  1997, 
subject  to  adjustmAit  in  the  fourth  quarter  to  reflect 
the  final  allocation  agreed  upon  by  OPRA  for  that 
year.  The  final  allocation  then  will  be  used  as  the 
tentative  allocation  for  1998,  and  this  same  pattern 
of  tentative  and  final  allocations  will  apply  in 
succeeding  years. 


Federal  Register  /  Vol.  62,  No.  69  /  Thursday,  April  10,  1997  /  Notices 


17653 


facilities  development.  Currently,  this 
category  of  costs  is  allocated  equally 
among  OPRA's  accounting  centers. 
Based  on  experience  to  date,  OPRA 
determined  that,  depending  on  the 
nature  of  the  facility  in  question,  this 
allocation  may  result  in  too  large  a  share 
of  development  costs  being  allocated  to 
the  relatively  small  FCO  accounting 
center.  OPRA  believes  that  greater 
flexibility  is  called  for  so  that  the 
allocation  of  facilities  development 
costs  may  bear  a  closer  relationship  to 
the  nature  and  functionality  of  the 
particular  facility  being  developed. 
Accordingly,  the  amendment  provides 
that  facilities  development  expenses 
shall  be  allocated  among  the  accounting 
centers  as  OPRA  may  determine  for  the 
particular  facility  in  question,  and  only 
if  no  specific  allocation  is  determined 
for  a  particular  facility  will  the 
allocation  be  made  equally  among  the 
accounting  centers  that  are  exp>ected  to 
make  use  of  the  facility.  OPRA  will 
determine  the  allocation  of  facilities 
development  costs  and  expenses  prior 
to  the  commencement  of  each  facilities 
development  project.* 

Moreover,  OPRA  proposes  to  simpUfy 
and  make  more  flexible  the  provision  of 
the  Plan  governing  the  allocation  of 
facilities  development  costs  to  an 
accounting  center  based  on  that  center's 
use  of  a  facility  that  was  not 
contemplated  at  the  time  the  facility's 
development  costs  were  first  allocated. 
Therefore,  OPRA  proposes  to  eliminate 
the  fixed  allocation  formula  that 
depends  upcHi  whether  the  use  of  the 
facility  commences  in  the  first  or  second 
year  after  the  facility  becomes 
operational.  Instead,  OPRA  will  provide 
that  the  allocation  of  a  share  of  facilities 
development  costs  to  such  an 
accoiinting  center  will  be  as  determined 
by  OPRA  where  such  use  commences 
within  24  months  of  the  time  the  facility 
first  became  operational.  Further,  OPRA 
believes  that  all  categories  of  cost 
allocations  will  be  specifically  provided 
for  and,  therefore,  proposes  to  eliminate 
the  "catch-all"  provision  in  the  Plan. 

Finally,  OPRA  proposes  to  make 
several  non-substantive  amendments. 


»  At  its  November  1996  meeting.  OPRA 
determined  that  the  development  costs  associated 
with  the  implementation  of  the  Common  Software 
and  Internet  Protocol  projeas,  which  are  the  only 
pending  facilities  development  projects  applicable 
to  the  FCO  accounting  center,  will  be  allocated 
between  the  basic/index  and  the  FCO  accounting 
centers  on  the  basis  of  the  output  line  capacity 
availability  to  those  accounting  centers.  This  results 
in  '/r  of  such  costs  being  allocated  to  the  basic/ 
index  accounting  centers  and  'A  to  the  FCO 
accounting  center.  OPRA  also  determined  that  the 
share  of  these  costs  allocated  to  the  basic/index 
accounting  centers  shall  be  further  allocated  (75% 
to  the  basic  accounting  center  and  25%  to  the  index 
accounting  center). 


OPRA  intends  to  remove  the  refisrences 
to  January  1, 1996,  as  such  date  no 
longer  has  any  relevance  in  the  Plan. 

n.  Solicitation  of  Comments 

Pursuant  to  Rule  llAa3-2(c)(3),  the 
amendment  is  effective  upon  filing  with 
the  Commission.  The  Commission  may 
summarily  abrogate  the  amendment 
within  60  days  of  its  filing  and  require 
refiling  and  approval  of  the  amendment 
by  Commission  order  pursuant  to  Rule 
llAa3-2(c)(2),  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest;  for  the  protection  of  investors 
and  the  maintenance  of  fair  and  orderly 
markets;  to  remove  impediments  to,  and 
perfect  the  mechanisms  of,  a  National 
Market  System;  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Exchange  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  EXZ  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  and  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Inference  Room. 
Copies  of  the  filing  also  will  be  available 
at  Uie  principal  offices  of  OPRA.  All 
submissions  should  refer  to  file  number 
SR-OPRA-97-2  and  should  be 
submitted  by  April  30, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretory. 

(FR  Doc.  97-9174  Filed  4-9-97;  8:45  am] 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  33-7413,  File  No.  S7-15-07] 

Securities  Unifonnity;  Annual 
Conference  on  Uniformity  of  Securities 
Laws 

agency:  Securities  and  Exchange 
Commission. 


ACTION:  Publication  of  release 
annoimcing  issues  to  be  considered  at  a 
conference  on  uniformity  of  securities 
laws  and  requesting  written  comments. 

SUMMARY:  In  conjimction  with  a 
conference  to  be  held  on  April  28, 1997. 
the  Commission  and  the  North 
American  Securities  Administrators 
Association.  Inc.  today  annotmced  a 
request  for  comments  on  the  proposed 
agenda  for  the  conference.  This  meeting 
is  intended  to  carry  out  the  policies  and 
purposes  of  section  19(c)  of  the 
Securities  Act  of  1933,  adopted  as  part 
of  the  Small  Business  Investment 
Incentive  Act  of  1980,  to  increase 
uniformity  in  matters  concerning  state 
and  federal  regulation  of  seciirities,  to 
maximize  the  effectiveness  of  securities 
regulation  in  promoting  investor 
protection,  and  to  reduce  burdens  on 
capital  formation  through  increased 
coop>eration  between  the  Commission 
and  the  state  securities  regulatory 
authorities. 

DATES:  The  conference  will  be  held  on 
April  28. 1997.  Written  comments  must 
be  received  on  or  before  April  23, 1997 
in  order  to  be  considered  by  the 
conference  participants. 
ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  by  April  23, 
1997  to  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  5th  Street,  N.W.,  Washington,  D.C. 
20549.  Comments  also  may  be 
submitted  electronically  at  the  following 
E-mail  address:  rule-comments@sec.gov. 
Comments  should  refer  to  File  No.  S7- 
15-97;  this  file  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  Comment  letters  will  be  available 
for  public  inspection  at  the 
Commission's  Public  Reference  Room, 
450  5th  Street,  N.W.,  Washington.  DC. 
20549.  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  internet  web  site  (http:// 
www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
John  D.  Reynolds  or  Richard  K.  Wulff, 
Office  of  Small  Business  Review, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
450  5th  Street,  N.W..  Washington.  D.C. 
20549,  (202)  942-2950. 

SUPPt^MENTARY  INFORMATION: 

I.  Discussion 

A  dual  system  of  federal-state 
securities  regulation  has  existed  since 
the  adoption  of  the  federal  regulatory 
structure  in  the  Securities  Act  of  1933 
(the  "Securities  Act").^  Issuers 
attempting  to  raise  capital  through 


■  17  CFR  200.3O-3(a)(2«). 


<  15  U.S.C  77a  etseq. 
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securities  ofTerings,  as  well  as 
participants  in  the  secondary  trading 
markets,  are  responsible  for  complying 
with  the  federal  securities  laws  as  well 
as  all  applicable  state  laws  and 
regulations.  It  has  long  been  recognized 
that  there  is  a  need  to  increase 
uniformity  between  federal  and  state 
regulatory  systems,  and  to  improve 
cooperation  among  those  regulatory 
bodies  so  that  capital  formation  can  be 
made  easier  while  investor  protections 
are  retained. 

The  importance  of  faciUtating  greater 
uniformity  in  securities  regulation  was 
endorsed  by  Congress  with  the 
enactment  of  section  19(c)  of  the 
Securities  Act  in  the  Small  Business 
Investment  Incentive  Act  of  1980.^ 
Section  19(c)  authorizes  the 
Commission  to  cooperate  with  any 
association  of  state  securities  regulators 
which  can  assist  in  carrying  out  the 
declared  policy  and  purpose  of  section 
19(c).  The  policy  of  that  section  is  that 
there  should  be  greater  federal  and  state 
cooperation  in  securities  matters, 
including:  (1)  Maximum  effectiveness  of 
regulation;  (2)  maximum  uniformity  in 
federal  and  state  standards;  (3) 
minimum  interference  with  the  business 
of  capital  formation;  and  (4)  a 
substantial  reduction  in  costs  and 
paperwork  to  diminish  the  burdens  of 
raising  investment  capital,  particularly 
by  small  business,  and  a  reduction  in 
the  costs  of  the  administration  of  the 
government  programs  involved.  In  order 
to  establish  methods  to  accomplish 
these  goals,  the  Commission  is  required 
to  conduct  an  annual  conference.  The 
1997  meeting  will  be  the  fourteenth 
such  conference. 

Recently,  Congress  has  examined  the 
system  of  dual  federal  and  state 
securities  regulation  and  the  effects  of 
such  dual  regulation  on  the  nation's 
securities  markets.  Diuing  this  process. 
Congress  considered  the  need  for 
regulatory  changes  to  promote  capital 
formation,  eliminate  duplicative 
regulation,  decrease  the  cost  of  capital 
and  encourage  comf>etition,  while  at  the 
same  time  promoting  investor 
protection.  These  efforts  resulted  in 
passage  of  The  National  Securities 
Markets  Improvement  Act  of  1996  '  (the 
"1996  Act"),  which  was  signed  by 
President  Clinton  on  October  11, 1996. 
The  1996  Act  contains  significant 
provisions  that  realign  the  regulatory 
partnership  between  federal  and  state 
regulators.  The  legislation  reallocates 
responsibihty  for  regulation  of  the 
nation's  securities  mariiets  between  the 


federal  government  and  the  states  in 
order  to  eliminate  duplicative  costs  and 
burdens  and  improve  efficiency,  while 
preserving  investor  protections.  The 
1996  Act  addresses  regulation 
applicable  to  securities  offerings, 
investment  companies  and  advisers  and 
broker-dealers. 

n.  1997  Conference 

The  Commission  and  the  North 
American  Securities  Administrators 
Association,  Inc.  ("NASAA")*  are 
planning  the  1997  Conference  on 
Federal-State  Securities  Regulation  (the 
"Conference")  to  be  held  April  28, 1997 
in  Washington,  D.C.  At  the  Conference, 
representatives  from  the  Commission 
and  NASAA  will  form  into  working 
groups  in  the  areas  of  corporation 
finance,  market  regulation  and 
oversight,  investment  management,  and 
enforcement,  to  discuss  methods  of 
enhancing  cooperation  in  securities 
matters  in  order  to  improve  the 
efficiency  and  effectiveness  of  federal 
and  state  securities  regulation. 
Generally,  attendance  will  be  fimited  to 
representatives  of  the  Commission  and 
NASAA  in  an  effort  to  promote  frank 
discussion.  However,  each  working 
group  in  its  discretion  may  invite 
certain  self-regulatory  organizations  to 
attend  and  participate  in  certain 
sessions. 

Representatives  of  the  Commission 
and  NASAA  currently  are  formulating 
an  agenda  for  the  Conference.  As  part  of 
that  process  the  public,  securities 
associations,  self-regulatory 
organizations,  agencies,  and  private 
organizations  are  invited  to  participate 
through  the  submission  of  written 
comments  on  the  issues  set  forth  below. 
In  addition,  comment  is  requested  on 
other  appropriate  subjects  sought  to  be 
included  in  the  Conference  agenda.  All 
comments  will  be  considered  by  the 
Conference  attendees. 

m.  Tentative  Agenda  and  Request  for 
Comments 

The  tentative  agenda  for  the 
Conference  consists  of  the  following 
topics  in  the  areas  of  corporation 
finance,  investment  management, 
market  regulation  and  oversight,  and 
enforcement. 

(1)  Corporation  Finance  Issues 

A.  Uniformity  of  Regulation 

The  1996  Act  amended  Section  18  of 
the  Securities  Act '  to  preempt  state 


blue-sky  registration  of  securities 
offerings  of  "covered  securities"  *  and 
prohibit  state  reviews  of  offerings  of 
covered  securities.'  The  definition  of 
covered  securities  does  not  include  the 
following  which,  therefore,  remain 
subject  to  state  registration 
requirements: 

•  Securities  quoted  on  the  Nasdaq 
SmallCap  market: 

•  Securities  quoted  on  the  Nasdaq 
over-the-counter  Electronic  Bulletin 
Board; 

•  Securities  quoted  on  the  over-the- 
counter  "pink  sheets;" 

•  Securities  listed  on  national 
securities  exchanges  other  than  the 
NYSE  or  AMEX  (unless  the  Commission 
determines  by  rule  that  the  listing 
standards  of  such  exchanges  are 
substantially  similar  to  the  listing 
standards  of  the  NYSE.  AMEX,  or 
Nasdaq/NMS); 

•  Various  investment  grade  securities, 
such  as  asset-backed  and  mortgage- 
backed  securities,  since  these  securities 
usually  are  not  listed  on  a  national 
exchange  or  Nasdaq/NMS: 

•  Private  placements  of  securities 
under  Section  4(2)  of  the  Securities  Act 
that  do  not  meet  the  requirements  of 
Rule  506  of  Regulation  D; »  and 

•  Seciuities  offered  in  reliance  upon 
Commission  rules  adopted  under 
Section  3(b)  of  the  Seciu-ities  Act,  e.g., 
offerings  that  are  exempt  from 
registration  with  the  Commission  under 
Regulation  A  ^  and  Rules  504  and  505  of 
Regulation  D. 

In  addition,  with  respect  to  offerings  of 
covered  securities  (other  than  listed 
securities),  the  states  retain  the 
authority  to  require  specified  fee 
payments  and/or  notice  filings.  The 
states'  continuing  authority  to  regulate 
certain  offerings  and  to  require  other 
filings  and  fees  continues  the  need  for 
uniformity  between  the  federal  and  state 
registration  systems  where  consistent 
with  investor  protection. 

The  1996  Act  requires  the 
Commission  to  conduct  a  study  as  to  the 
extent  to  which  uniformity  of  state 
regulatory  requirements  for  securities 
and  securities  transactions  that  are  not 
covered  securities  has  been  achieved.*" 
The  Commission  is  instructed  to  consult 
with  the  states  as  well  as  issuers, 


2  Pub.  L  96-477.  94  SUt.  2275  (October  21,  1980). 
iPub.  1^  104-290. 110  Sut.  3416  (October  11. 
1996). 


*  NASAA  is  an  association  of  securities 
administrators  from  each  of  the  50  states,  the 
District  of  Columbia,  Puerto  Rico.  Mexico  and 
twelve  Canadian  Provinces  and  Territoriet. 

»lSU.S.C77r. 


•15  U.S.C  77r(b).  "Covered  securities"  are 
defined  in  Section  18.  The  term  generally  includes 
New  York  Stock  Exchange,  Inc.  ("NYSE"), 
American  Stock  Exchange,  Inc  ("AMEX")  and 
Nasdaq  National  Market  System  ("Nasdaq/NMS") 
securities,  registered  investment  company  securities 
and  specified  exempt  securities  and  offiarings. 

'15U.S.C77r(a). 

•17  CFR  230.501  through  230.508. 

■17  CFR  230.251  through  230.263. 
"•Section  102(b)  of  1996  Act. 
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brokers  and  dealers  in  conducting  this 
study.  The  results  of  the  study  are  to  be 
reported  to  Congress  within  a  year 
following  the  enactment  of  the  1996 
Act.  The  Commission  and  NASAA  will 
discuss  the  nature  and  extent  of 
uniformity  at  present  and  discuss  steps 
to  increase  uniformity  in  light  of  the 
1996  Act. 

B.  Sales  to  Qualified  Purchasers  under 
the  1996  Act 

Section  18  of  the  Securities  Act,  as 
amended  by  the  1996  Act,  excludes 
from  state  regulation  and  review 
securities  offerings  to  purchasers  who 
are  defined  by  Commission  rules  to  be 
"qualified  purchasers."^*  A  security 
sold  to  a  "qualified  purchaser"  is  a 
"covered  security"  subject  to  the  same 
new  regulatory  approach  as  other 
covered  securities  as  described  above. 
The  Commission  will  be  imdertaking 
rulemaking  to  define  "qualified 
purchaser"  for  this  purpose,  and  will 
discuss  with  NASAA  the  appropriate 
criteria  for  this  definition. 

C.  Commission  Exemptive  Authority 

The  1996  Act  added  new  Section  28 
to  the  Securities  Act  granting  the 
Commission  extensive  general  authority 
to  craft  exemptions  from  the  Securities 
Act  to  the  extent  that  such  exemptions 
are  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors. '^  This  new 
authority  permits  the  Commission  to 
adopt  rules  which  exempt  any  person, 
security  or  transaction,  or  any  classes 
thereof,  from  one  or  more  of  the 
provisions  of  the  Securities  Act.  The 
Commission  is  authorized  to  adopt 
conditions  for  the  availability  of  such 
exemptions  or,  if  deemed  appropriate, 
adopt  unconditional  exemptions.  The 
Commission  and  NASAA  will  discuss 
the  nature  and  extent  of  appropriate 
exemptions  that  may  be  adopted  under 
the  Commission's  new  authority  and  the 
appropriate  criteria  of  and  conditions  to 
such  exemptions.  In  this  regard,  the 
definition  of  covered  securities  does  not 
encompass  securities  issued  pursuant  to 
exemptions  under  new  Section  28. 
Accordingly,  securities  or  transactions 
determined  to  be  exempt  under 
Commission  rules  adopted  pursuant  to 
new  section  28  may  be  subject  to  state 
regulation  and  review.  The  conferees 
will  discuss  how  offerings  exempted 
under  new  Section  28  may  be  regulated 
in  a  uniform  manner  under  state 
securities  laws  to  the  greatest  possible 


extent,  consistent  with  investor 
protection. 

D.  Small  Business  Initiatives 

During  1996  the  Commission  adopted 
and  revised  rules  to  provide  additional 
assistance  to  small  business.  On  May  1, 
1996.  the  Commission  adopted  Rule 
1001,  a  new  Securities  Act  Section  3(b) 
exemption  from  the  registration 
requirements  of  the  federal  securities 
laws.*^  Under  the  exemption,  offers  and 
sales  of  securities,  in  amounts  of  up  to 
$5  million,  that  satisfy  the  conditions  of 
a  1994  exemption  from  CaUfomia  state 
qualification  requirements  (Section 
25102(n)  of  the  California  Corporations 
Code)  are  exempt  from  federal 
registration.  Also  on  May  1, 1996,  the 
Commission  adopted  amendments  to 
certain  rules  under  the  Securities 
Exchange  Act  of  1934  ^*  ("Exchange 
Act")  that  raised  the  asset  threshold  for 
when  a  company  must  become  a 
"public"  reporting  company  from  $5 
million  to  $10  million.*' 

On  February  20, 1997,  the 
Commission  adopted  amendments  to 
the  holding  period  requirements 
contained  in  Rule  144  under  the 
Securities  Act.*^  Rule  144  provides  a 
Securities  Act  registration  safe  harbor 
for  resales  of  securities  by  persons  who 
hold  either  "restricted"  securities  or 
securities  of  a  company  of  which  they 
are  affiliates.  "Restricted"  securities 
generally  include  seciuities  issued  in 
offerings  under  certain  exemptions  from 
federal  registration.  The  amendments 
permit  the  resale  of  limited  amounts  of 
restricted  securities  after  a  one-year, 
rather  than  the  previous  two-year, 
holding  period.  In  addition,  the 
amendments  permit  unlimited  resales  of 
restricted  securities  by  non-affiliates 
after  a  holding  period  of  two  years, 
rather  than  the  previous  three-year 
period.  The  Commission  believes  that 
these  changes  will  reduce  the  cost  of 
private  capital  formation  and  especially 
benefit  sniall  businesses,  vnthout 
reducing  investor  protections.  In  a 
companion  release,  the  Commission 
proposed  certain  changes  to  Rule  144  to 
simpUfy  the  rule's  operation  and 
solicited  comments  on  additional 
changes  to  Rule  144.*' 

Also  on  February  20, 1997.  the 
Commission  proposed  amendments  to 
Rule  430A  to  permit  certain  smaller  or 


"15  U.S.C  77r(b)(3). 
"15U.S.C.  77Z-3. 


11  Securities  Act  Release  No.  7285  (May  1. 1996) 
[61  FR  21 356). 

1^15  U.S.C  78a  etseq. 

"Securities  Exchange  Act  Release  No.  37157 
(May  1, 1996)  (61  FR  21354|. 

'•Securities  Act  Release  No.  7390  (February  20, 
1997)  (62  FR  9242]. 

1' Securities  Act  Release  No.  7391  (February  20, 
1997)  (62  FR  9246). 


less  seasoned  reporting  companies  to 
price  securities  on  a  delayed  basis  after 
effectiveness  of  a  registration  statement, 
if  they  meet  specified  conditions.*^  The 
proposals  are  intended  to  provide 
flexibility  and  efficiency  to  qualified 
registrants,  enabling  them  to  time  their 
offerings  to  advantageous  market 
conditions,  consistent  with  investor 
protection. 

The  participants  will  discuss  the 
impact  of  the  recent  Commission  rule 
changes  and  the  need  for  any  additional 
exemptive  relief  in  the  small  business 
area.  Conferees  will  consider  the  recent 
proposals  and  discuss  the  effects  of  such 
proposals,  if  adopted,  on  small  business 
and  public  investors. 

During  the  fall  of  1996,  the 
Commission  began  meeting  with  small 
businesses  in  town  hall  meetings 
conducted  throughout  the  United  States. 
These  town  hall  meetings  are  intended 
to  provide  basic  information  to  small 
businesses  about  fundamental 
requirements  that  must  be  addressed 
when  they  wish  to  raise  capital  through 
the  public  sale  of  securities.  In  addition, 
the  Commission  has  learned  and  will 
continue  to  learn  more  about  the 
concerns  and  problems  facing  small 
businesses  in  raising  capital  so  that 
initiatives  and  programs  can  be 
designed  to  meet  their  needs,  consistent 
with  the  protection  of  investors.  To 
date,  the  Commission  has  held  six  town 
hall  meetings  attended  by  more  than 
1,000  small  business  persons.  The 
Commission  representatives  urill  share 
information  and  ideas  obtained  from 
these  meetings  with  conference 
participants. 

E.  Securities  Act  Concept  Release 

The  Commission  issued  a  concept 
release  during  1996  to  solicit  comment 
on  the  best  means  of  improving  the 
regulation  of  the  capital  formation 
process  while  maintaining  or  enhancing 
investor  protection.*'  The  Commission 
has  been  engaged  in  a  broad 
reexamination  of  the  regulatory 
framework  for  the  offer  and  sale  of 
securities  imder  the  Securities  Act. 

The  concept  release  solicited 
comment  on  different  approaches,  such 
as:  the  recommendation  of  the  Advisory 
Committee  on  the  Capital  Formation 
and  Regulatory  Processes  that  a 
"company  registration"  approach  be 
adopted:  modifications  to  the  existing 
shelf  registration  system  (many  of  which 
were  recommended  by  the 
Commission's  Task  Force  on  Disclosure 


"Securities  Act  Rail 
1997)  162  FR  92761. 

'•Securities  Act  Reli 
(61  FR  40044). 


fto.  7393  (February  20, 
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Simplification);  reforms  that  would 
hberalize  the  treatment  of  unregistered 
seoirities;  and  an  approach  that  would 
involve  deregulation  of  offers.  Comment 
also  was  requested  with  regard  to  any 
other  approaches  that  should  he 
considered.  The  comment  period  ended 
October  31. 1996.  The  f)articipants  will 
discuss  the  conceptual  issues  raised  by 
the  release  and  the  comments  received 
in  response  to  such  release  and  consider 
the  changes  that  should.be  made  in  the 
regulation  of  securities  offerings. 

F.  Report  of  the  Advisory  Committee  on 
the  Capital  Formation  and  Regulatory 
Processes 

On  July  24, 1996.  the  Advisory 
Committee  on  the  Capital  Formation 
and  Regulatory  Processes  (the 
"Advisory  Conunittee")  presented  its 
report  to  the  Commission 
recommending  the  adoption  of  a 
company  registration  system.  The 
Advisory  Committee  recommended  a 
fundamental  conceptual  change  in  the 
scheme  of  regulation  governing  offerings 
by  public  companies.  The  Advisory 
Committee  advised  the  Commission  to 
shift  the  focus  of  the  regulatory  process 
for  pubUc  offerings  of  seciuities  by  these 
com]}anies  from  a  transactional 
registration  system  to  a  company 
registration  system,  beginning  with  a 
pilot  program.  As  a  part  of  this  new 
approach,  the  Advisory  Committee 
recommended  enhancements  to  the 
Exchange  Act  periodic  reporting 
requirements.  The  participants  will 
consider  the  recommendations 
proposed  by  the  Advisory  Committee, 
including  the  impact  of  such  conceptual 
changes  on  the  coordination  of  federal 
and  state  securities  regulation. 

G.  Disclosure  Simplification 

On  March  5. 1996,  the  Commission 
published  the  Report  of  the  Task  Force 
on  Disclosure  Simplification  (the  "Task 
Force  Report").  The  Task  Force  Report 
includes  several  recommendations 
intended  to  reduce  the  costs  of  raising 
capital  by  both  smaller  and  seasoned 
companies,  hi  addition,  the  Task  Force 
Report  includes  a  discussion  on  the 
ongoing  debate  regarding  the  need  to 
adapt  existing  Securities  Act 
requirements  and  related  concepts  to 
current  market  conditions.  Since 
publication  of  the  Task  Force  Report, 
the  Commission  initiated 
implementation  of  certain  of  the 
recommendations  by  eliminating  45 
rules  and  four  forms  that  were  viewed 
as  redundant  or  otherwise  no  longer 
necessary  2<*  and  published  proposals  to 


implement  additional  recommendations 
to  eliminate  unnecessary  requirements 
and  streamline  the  disclosure  process.^' 

The  conference  participants  will 
discuss  the  flndings  and 
recommendations  of  the  Task  Force 
Report  and  consider  the  Commission's 
proposals  that  would  implement  certain 
recommendations.  Conferees  will 
consider  how  the  Commission's 
proposals,  if  adopted,  would  impact  the 
system  of  dual  federal  and  state 
regulation. 

H.  Plain  English 

One  of  major  concerns  of  the  Task 
Force  on  Disclosure  Simplification  was 
the  lack  of  readability  of  prospectuses 
and  other  disclosure  documents.  The 
Task  Force  Report  criticized 
prospectuses  for  their  dense  writing, 
legal  boilerplate  and  repetitive 
disclosures  and  recommended  using 
plain  English  disclosure  to  improve  the 
readability  of  prospectuses.  The 
Commission  on  January  14, 1997 
proposed  several  rule  amendments  that 
would  be  a  first  step  in  implementing 
the  Task  Force's  recommendation.^^ 
The  proposals  require  the  use  of  plain 
English  writing  principles  when 
drafting  the  front  part  of  prospectuses — 
the  cover  page,  summary  and  risk 
factors  sections  of  these  documents. 
Concurrently  with  the  issuance  of  the 
plain  English  proposal,  the 
Commission's  Office  of  hivestor 
Education  and  Assistance  issued  a  draft 
copy  of  a  handbook  to  help  issuers  write 
plain  English  documents. 

The  Division  of  Corporation  Finance 
is  operating  a  pilot  program  for 
companies  that  want  to  draft  their 
documents  in  plain  English.  The 
Division's  staff  works  with  volunteers 
on  the  techniques  for  designing  and 
writing  plain  English  documents  filed 
under  either  the  Securities  Act  or  the 
Exchange  Act.  The  company 
participants  can  draft  plain  English 
documents  and  submit  them  to  the  staff 
for  suggestions  and  comments  in  a 
nonpublic  forum. 

Conferees  will  discuss  the  Plain 
English  initiative,  including  federal  and 
state  coordination  needed  to  facilitate 
implementation  of  the  initiative. 

I.  Electronic  Delivery  of  Disclosure 
Documents 

The  Commission  has  issued 
interpretive  releases  and  rules 
addressing  the  use  of  electronic  media 
to  deUver  or  transmit  information  under 


the  federal  securities  laws.23  These 
initiatives  reflect  the  Commission's 
continuing  recognition  of  the  benefits 
that  electronic  technology  provides  to 
the  financial  markets.  These  releases  are 
premised  on  the  belief  that  the  use  of 
electronic  media  should  be  at  least  an 
equal  alternative  to  the  use  of  paper 
delivery. 

The  participants  will  discuss  the 
impact  of  electronic  technology  on  the 
capital  formation  process  and  consider 
the  nature  and  extent  of  regulatory 
changes  to  accommodate  the  use  of  such 
technology  in  securities  oflerings.  In 
particular,  conferees  will  consider  the 
various  approaches  that  have  been  taken 
by  states  and  the  Commission  relative  to 
securities  offerings  on  the  hitemet. 

J.  hitemationalization  of  the  Securities 
Markets 

1.  Foreign  Issuers  in  the  U.S.  Market. 
Foreign  companies  raising  funds  from 
the  public  or  having  their  securities 
traded  on  a  national  exchange  or  the 
Nasdaq  Stock  Market  are  generally 
subject  to  the  registration  requirements 
of  the  Securities  Act  and  the  registration 
and  reporting  requirements  of  the 
Exchange  Act.  The  Commission  has 
provided  a  separate  integrated 
disclosure  system  for  foreign  private 
issuers  that  provides  a  number  of 
accommodations  to  foreign  practices 
and  policies.  Foreign  companies 
conducting  securities  offerings  in  the 
U.S.  continue  to  be  subject  to  state 
regulation  and  review  unless  the 
securities  being  offered  are  "covered 
securities"  within  the  meaning  of  the 
1996  Act.  The  participants  will  discuss 
steps  to  increase  cooidination  of  federal 
and  state  treatment  of  multinational 
offerings. 

2.  Regulations,  hi  1990,  the 
Commission  adopted  Regulation  S  ^*  to 
clarify  the  extraterritorial  application  of 
the  registration  requirements  of  the 
Securities  Act.  The  Commission 
intended  for  Regulation  S  to  make  clear 
that  registration  of  an  offering  of 
securities  under  the  Securities  Act 
would  not  be  required  where  the 
ofl^ering  takes  place  outside  the  United 
States  and  the  securities  offered  come  to 
rest  offshore.  Following  the  adoption  of 
Regulation  S,  the  Commission  became 
aware  of  certain  abusive  practices  under 
the  regulation.  The  Commission  issued 
a  release  on  February  20. 1997 
proposing  revisions  to  Regulation  S  to 


»S«curities  Act  Release  No.  7300  (May  31. 1996) 
161  FR  30397). 


"  Securities  Act  Release  No.  7301  (May  31, 1996) 
(61  FR  3040SI. 

"  Securities  Act  Release  No.  7380  (January  14. 
1997)  162  FR  3152). 


»-■  Securities  Act  Release  No.  7233  (October  6, 
1995)  |60  FR  534581,  Securities  Act  Release  No. 
7289  (May  9.  1996)  |61  FR  24652). 

24 17  CFR  230.901  through  230.904  and 
Pieliminary  Notes. 
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prevent  those  abusive  practices-^*  The 
proposals  include  lengthening  the 
restricted  period  during  which  persons 
relying  on  the  Regulation  S  safe  harbor 
may  not  sell  equity  securities  into  the 
United  States  from  40  days  to  two  years 
(absent  registration  or  a  valid 
exemption)  and  classifying  equity 
securities  placed  offshore  pvirsuant  to 
Regulation  S  as  "restricted  securities" 
under  Rule  144.  The  proposals  would 
apply  to  offshore  sales  of  equity 
securities  of  domestic  issuers  and  of 
foreign  issuers  where  the  principal 
market  for  those  securities  is  the  United 
States. 

Conferees  will  discuss  the  proposed 
changes  to  Regulation  S,  share  their 
experiences  with  Regulation  S  offerings 
and  discuss  steps  to  increase 
coordination  of  federal  and  state 
regulation  of  such  offerings. 

(2)  Market  Regulation  Issues 

A.  National  Securities  Markets 
bnprovement  Act  of  1996 

1.  State  Licensing  Requirements.  The 
1996  Act  directed  the  Commission  to 
conduct  a  study  of  the  impact  of 
disparate  state  licensing  requirements 
on  associated  persons  of  registered 
broker-dealers  and  the  methods  for 
states  to  attain  uniform  licensing 
requirements  for  such  persons.  The 
Commission  is  required  to  consult  with 
the  self-regulatory  organizations 
("SROs")  and  the  states,  and  to  prepare 
and  submit  a  report  to  Congress  by 
October  11, 1997.  To  this  end, 
Commission  staff  have  been  consulting 
with  the  SROs,  NASAA,  and  members 
of  the  securities  industry.  The  initial 
goal  is  to  determine  the  extent  to  which 
state  licensing  requirements  differ  and 
the  effect  of  different  state  requirements 
and  procedures  upon  associated  persons 
and  broker-dealers.  The  next  phase  of 
the  study  will  be  to  analyze  the  need  for 
and  feasibility  of  requiring  uniform  state 
requirements  (through  legislation  or 
other  means).  The  participants  will 
discuss  the  status  of  the  study  at  the 
conference. 

2.  State  Requirements  for  Exchange- 
Listed  Securities.  As  noted  above,  the 
1996  Act  amended  Section  18  of  the 
Securities  Act  to  provide  an  exemption 
from  state  blue  sky  laws  and  regulations 
for  seouities  that  are  listed  on  the 
NYSE,  the  AMEX,  and  the  Nasdaq/ 
NMS.  The  amendments  to  Section  18 
also  allow  the  (Commission  hy  rule  to 
designate  securities  listed  on  other 
national  securities  exchanges  as  exempt 
horn  state  blue  sky  laws  and  regulations 
if  the  applicable  listing  standards  are 


substantially  similar  to  those  of  the 
NYSE,  AMEX,  or  Nasdaq/NMS.  Section 
18  allows  the  (Commission  to  adopt  such 
a  rule  on  its  own  initiative  or  in 
response  to  a  rulemaking  petition.  The 
Ck)mmission  has  received  rulemaking 
petitions  from  the  Pacific  Stock 
Exchange,  Inc.,  the  Chicago  Board 
Options  Exchange,  Inc.,  and  the  Chicago 
Stock  Exchange,  Inc.  The  participants 
will  discuss  these  proposals  and  their 
potential  impact  on  NASAA  members. 
3.  Broker-Dealer  Books  and  Records. 
Section  103  of  the  1996  Act  prphibits 
any  state  from  imposing  broker-dealer 
books  and  records  requirements  that  are 
different  from  or  in  aadition  to  the 
Commission's  requirements.  In 
addition,  the  same  section  directs  the 
(Commission  to  consult  periodically 
with  state  securities  authorities 
concerning  the  adequacy  of  the  ' 

Commission's  requirements.  The 
Commission's  current  proposal  to 
amend  Rules  17a-3  and  17a-4  2« 
originated  in  discussions  between 
NASAA  representatives  and  the 
Commission  about  the  adequacy  of  the 
existing  broker-dealer  books  and  records 
requirements.^'  The  proposed 
amendments  clarify,  modify,  and 
expand  the  Commission's  record- 
keeping requirements  with  respect  to 
purchase  and  sale  documents,  customer 
records,  associated  person  records, 
customer  complaints,  and  certain  other 
matters.  In  addition,  the  proposed 
amendments  specify  certain  types  of 
books  and  records  that  broker-dealers 
must  make  available  in  their  local 
offices.  In  consideration  of  the 
substantial  number  of  organizations  that 
have  expressed  interest  in  commenting 
on  the  proposed  amendments,  the 
Commission  extended  the  comment 
period  until  March  31, 1997.  The 
participants  at  the  (Conference  will 
discuss  the  proposed  amendments  and 
the  comments  received. 

B.  (Central  Registration  Depository 
("CRD")  Redesign 

The  CRD  system  is  a  computer  system 
operated  by  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  that  is 
used  by  the  (Commission,  the  states  and 
the  SROs  primarily  as  a  means  to 
facilitate  registration  of  broker-dealers 
and  their  associated  persons.  The  NASD 
is  in  the  process  of  implementing  a 
comprehensive  plan  to  redesign  the 
(CRD  and  to  expand  its  use  by  federal 
and  state  securities  regulators  as  a  tool 
for  broker-dealer  regulation.  As  a  result 
of  the  NASD's  efforts,  the  redesigned 


2>  Securities  Act  Release  No.  7392  (February  20, 
1997)  162  FR  9258). 


»«17CFR240.17a-3and  17a-4. 
"Securities  Exchange  Act  Release  No.  37650 
(October  22, 1996)  [61  FR  55593). 


CRD  system  ultimately  is  expected  to 
provide  the  Commission,  SROs,  and 
state  securities  regulators  with:  (i) 
Streamlined  capture  and  display  of  data: 
(ii)  better  access  to  registration  and 
disciplinary  information  through  the 
use  of  standardized  and  specialized 
computer  searches;  and  (iii)  electronic 
filing  of  uniform  registration  and 
licensing  forms,  including  Forms  U-4, 
U-5,  BD  and  BDW. 

The  NASD  has  been  testing  the  pilot 
version  of  the  redesigned  (CRD  since 
mid-1996,  and  this  version  is  now  in 
use  on  a  trial  basis  at  approximately  800 
broker-dealers  nationwide.  Among  other 
things,  the  participants  will  discuss  the 
status  of  the  CRD  implementation 
process,  and  issues  relating  to  the 
conversion  of  existing  registration 
information  to  the  redesigned  (CRD  and 
electronic  filing  of  uniform  forms. 

C.  Broker-Dealer  Examinations 

In  December  1995,  regulators 
responsible  for  examining  broker- 
dealers  (NASAA  on  behalf  of  state 
regulators,  the  AMEX,  the  (CBOE,  the 
NYSE,  the  NASD  and  the  (Commission) 
signed  a  Memorandum  of 
Understanding  ("MOU")  in  which  they 
committed  to  imdertake  their  regulatory 
responsibilities  in  the  most  efficient  and 
effective  manner  possible  by  sharing 
information,  coordinating  examinations 
and  identifying  regulatory  priorities.  As 
part  of  the  MOU,  NASAA,  the  SROs  and 
the  Commission  agreed  to  meet  yearly 
for  a  national  planning  siunmit  and  each 
state  securities  regulator,  NASD  district 
office  and  Commission  regional  office 
agreed  to  meet  at  least  annually  for  a 
regional  planning  summit,  to  discuss 
examination  schedules  and  priorities, 
review  broker-dealers'  examination 
histories,  and  discuss  other  areas  of 
related  interest,  with  the  goal  of 
encouraging  information-sharing  to 
avoid  uxmecessary  duplication  of 
examinations.  (Common  regulatory 
findings  and  the  status  of  this 
coordination  and  of  the  implementation 
of  the  MOU  will  be  discussed. 

In  March  1996,  the  Commission, 
NASAA,  the  NASD  and  the  NYSE 
released  a  report  on  the  findings  of  a 
joint  regulatory  effort — "The  Joint         • 
Regulatory  Sales  Practice  Sweep:  A 
Review  of  the  Sales  Practice  Activities 
of  Selected  Registered  Representatives 
and  the  Hiring,  Retention,  and 
Suf)ervisory  Practices  of  the  Brokerage 
Firms  Employing  Them."  The  objectives 
of  this  joint  initiative  were  to  identify 
possible  problem  registered 
representatives,  to  review  their  sales 
practices,  and  to  assess  whether 
adequate  hiring,  retention,  and 
supervisory  mechanisms  were  in  place. 
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The  findings  of  the  re{>ort  suggested 
generally  that,  while  many  firms 
maintain  satisfactory  supervisory 
mechanisms,  firms  can  and  should 
improve  and  strengthen  their  hiring, 
retention,  and  supervisory  practices. 
Consequently,  the  report  contained 
specific  recommendations  aimed  at 
improving  brokerage  firms'  hiring, 
retention,  and  supervisory  practices. 
The  attendees  will  discuss 
implementation  of  the 
recommendations. 

D.  Arbitration 

The  NASD  and  other  members  of  the 
Securities  Industry  Conference  on 
Arbitration  have  been  developing  new 
approaches  to  important  issues  affecting 
the  administration  of  securities 
arbitration  over  the  past  year.  Much  of 
their  work  was  prompted  by  the  1996 
report  of  the  NASD's  Arbitration  Policy 
Task  Force.  The  participants  will 
discuss  the  status  of  some  of  the 
important  developments  in  their  area. 
For  example,  proposed  changes  related 
to  the  variations  in  administering  claims 
of  diff^erent  dollar  amounts,  the 
administration  of  older  claims,  and 
punitive  damages  are  likely  to  be 
discussed. 

E.  Internet  Fraud/Electronic  Delivery 

A  leadership  area  of  mutual  interest  to 
both  the  Commission  staff  and  NASAA 
is  the  impact  of  developments  in 
technology.  This  year  there  were 
ongoing  discussions  concerning  a 
variety  of  new  issues.  Areas  of  concern 
include:  industry  retention  of  electronic 
records  and  communications;  computer 
security;  unregistered  brokerage, 
investment  advisory  and  other  regulated 
financial  business  conducted  through 
the  internet;  foreign  exchange  and 
foreign  financial  sector  access  to  the 
U.S.  through  electronic  media;  and 
industry  and  investor  education  about 
the  use  of  electronic  media  for  the_ 
securities  business.  In  1996,  the 
Division  issued  no-action  or  information 
letters  with  respect  to  certain  financial 
business  activities  on  the  Internet, 
including  issuer-based  bulletin  board 
Services,^"  non-profit  matching 
services,^'  and  activities  of  on-line 
service  providers  (America  Online, 
CompuServe,  and  Microsoft).^"  The 
Commission  staff  and  NASAA  also  have 


"Spring  Street  Brewing  Co.  (April  17. 1996);  Beal 
Goods  Trading  Corp.  (June  24. 1996);  PerfectDalo 
Corp.  (August  S.  1996):  and  Flamemaster  Corp. 
(NovMnber  6. 1996). 

^  Angel  CapitoJ  Electronic  Network  (October  25. 
1996). 

»  Charlet  Schwab  6-  Co..  Inc.  (November  27. 
1996). 


ongoing  consultations  on  state  securities 
law  issues. 

On  May  9, 1996,  the  Commission 
published  an  interpretive  release 
expressing  its  views  on  the  electronic 
delivery  of  documents  that  broker- 
dealers,  transfer  agents,  and  investment 
advisers  are  required  to  send  to  their 
customers.^'  The  conference 
participants  will  discuss  these  and  other 
matters  concerning  the  Internet  and  the 
use  of  electronic  media. '^ 

F.  Regulation  M 

On  December  18, 1996.  the 
Commission  approved  Regulation  M, 
representing  the  most  sweeping  changes 
in  the  way  the  Commission  seeks  to 
prevent  the  manipulation  of  securities 
offerings  since  the  Commission  adopted 
Rules  lOb-6,  lOb-7,  and  lOb-8  (also 
known  as  the  "trading  practices  rules") 
over  40  years  ago.''  Regulation  M, 
which  became  effective  March  4, 1997, 
differs  from  the  former  trading  practices 
rules  by  focusing  the  restrictions  on 
securities  that  are  more  susceptible  to 
manipulation;  using  better  measures  for 
manipulative  potential;  recognizing  the 
global  nature  of  securities  markets; 
assimilating  the  changes  in  market 
transparency  and  surveillance;  and 
codifying  a  variety  of  earlier  actions  by 
the  Commission  to  adapt  the  former 
rules  to  current  market  conditions. 
Regulation  M  addresses  the  concern  that 
persons  with  a  stake  in  a  securities 
offering,  such  as  issuers,  selling 
securityholders  and  underwriters,  might 
artificially  influence  the  market  price  of 
the  security  in  distribution,  thereby 
boosting  its  offering  price.  The 
regulation  seeks  to  prevent  this  result  by 
restricting  the  activities  of  these 
persons.  In  particular.  Regulation  M 
requires  offering  participants  to  cease 
their  market  activities,  such  as 
proprietary  trading,  during  a  restricted 
period  that  begins  one  or  five  business 
days  prior  to  the  offering's  pricing  and 
ends  when  the  offering  is  over.  A 
notable  change  bom  the  trading 
practices  rules,  and  one  which  reflects 
the  more  focused  approach  of 
Regulation  M,  is  that  underwriters  of  an 
actively-traded  security  of  a  larger  issuer 
would  not  be  subject  to  these 
restrictions.  Participants  will  discuss 
issues  raised  by  the  new  regulation. 


^'  Securities  Exchange  Act  Release  No.  37182 
(May  9.  1996)  161  FR  24644). 

^'See  related  discussion  under  Corporation 
Finance  Issues,  supra  page  13. 

^'  Securities  Exchange  Act  Release  No.  38067 
(Owember  20. 1996)  162  FR  S20|. 


G.  Order  Execution  Rules 

In  August  of  1996,  the  Commission 
adopted  Rule  llAcl-4**  ("Limit  Order 
Display  Rule")  and  amendments  to  Rule 
llAcl-1 "  ("Quote  Rule")  (collectively 
"Order  Execution  Rules").3«  The  Limit 
Order  Display  Rule  requires,  under 
certain  circumstances,  the  public 
display  of  customer  limit  orders  priced 
better  than  an  exchange  specialist's  or 
market  maker's  quote.  The  Limit  Order 
Display  Rule  also  requires  that 
specialists  and  market  makers  add  limit 
orders  priced  at  their  quote  to  the  size 
associated  with  their  quote  when  the 
quote  represents  the  best  market-wide 
price.  The  rule  establishes  standard     ^ 
display  requirements  for  limit  orders  in 
all  markets.  The  Quote  Rule  was 
amended  to  require  specialists  and 
market  makers  to  reflect  in  their  quote 
any  better  priced  order  that  they  enter 
into  an  electronic  communication 
network,  or  in  the  alternative,  the 
electronic  communication  network  may 
route  the  best  specialists'  or  market 
makers'  orders  entered  therein  into  the 
public  quotation  stream.  In  addition,  the 
Quote  Rule  was  amended  to  require  that 
substantial  market  makers  for  any 
security  listed  on  an  exchange  publish 
their  quotations  for  such  security.  The 
Order  Execution  Rules  enhance  the 
quality  of  public  quotations  for  equity 
securities  and  improve  investor  access 
to  the  best  prices  available.  The  new 
rules  also  present  investors  with 
improved  execution  opportunities  and 
improved  access  to  best  prices  when 
they  buy  and  sell  securities.  The 
participants  will  discuss  the  new  rules 
and  their  implementation. 

H.  Bank  Securities  Activities 

Last  year,  the  NASD  submitted  a  rule 
proposal  to  the  Commission  that  would 
govern  the  conduct  of  member  broker- 
dealers  operating  on  the  premises  of 
financial  institutions.  The  NASD  has 
since  substantially  revised  its  rule 
proposal  to  address  a  number  of  issues 
raised  by  the  commenters,  and  expects 
to  submit  a  revised  rule  proposal  to  the 
Commission  shortly.  The  participants 
will  discuss  the  proposed  rule  revisions, 
as  well  as  other  developments  in  this 
area,  including  a  proposal  by  the  federal 
banking  regulators  to  require  bank 
employees  that  sell  securities  directly  to 
take  certain  qualification  examinations 
currently  required  of  broker-dealer 
employees. 


(3)  Investment  Management  Issues 

Title  in  of  the  1996  Act  (the 
"Investment  Advisers  Supervision 
Coordination  Act"  ("Coordination 
Act"))  made  several  amendments  to  the 
Investment  Advisers  Act  of  1940,  '^  the 
most  significant  of  which  reallocates 
federal  and  state  responsibilities  over 
investment  advisers.  Under  the  new 
scheme  larger  advisers  will  principally 
be  regulated  by  the  Commission,  while 
smaller  advisers  the  businesses  of  which 
tend  to  be  more  local  will  be  primarily 
regulated  by  the  states. 

Upon  the  effective  date  of  the 
Coordination  Act,  an  investment  adviser 
that  is  regulated  or  required  to  be 
regulated  as  an  investment  adviser  in  a 
state  in  which  it  maintains  its  principal 
office  and  place  of  business  is 
prohibited  from  registering  with  the 
Commission  unless  the  adviser  (i)  has 
assets  under  management  of  not  less 
than  $25  million  (or  such  higher  amount 
as  the  Commission  may,  by  rule,  deem 
appropriate),  or  (ii)  is  an  adviser  to  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940.  '* 
The  Commission  is  authorized  to  deny 
registration  to  any  applicant  that  does 
not  meet  the  criteria  for  Commission 
registration  and  is  directed  to  cancel  the 
registration  of  any  adviser  that  no  longer 
meets  the  criteria  for  registration. 

The  Coordination  Act  preempts  state 
investment  adviser  statutes  as  they 
apply  to  investment  advisers  registered 
with  the  Commission.  The  Coordination 
Act  preserves,  however,  the  ability  of 
state  regulators  to:  (i)  Investigate  and 
bring  enforcement  actions  against 
Commission-registered  advisers  with 
respect  to  fraud  and  deceit,  (ii)  require 
Commission-registered  advisers  to  file 
notice  documents  with  the  state,  and 
(iii)  require  Commission-registered 
advisers  to  pay  state  registration  and 
other  fees.  State  law  is  also  preempted 
as  to  certain  "supervised  persons"  of 
Commission-registered  advisers,  except 
that  a  state  retains  the  authority  to 
register  an  investment  adviser 
representative  that  has  a  place  of 
business  in  the  state. 

On  December  20. 1996  the 
Commission  proposed  rules  designed  to 
implement  the  provisions  of  the 
Coordination  Act.39  The  proposed  rules: 
(i)  Address  the  procedures  by  which 
advisers  not  eligible  to  register  will 
identify  themselves  to  the  Commission 
and  withdraw  from  registration,  (ii) 
exempt  certain  advisers  that  do  not  meet 
the  criteria  from  Commission 


"  17  CFR  240.11AC1-4. 
"17CFR240.11AC1-1. 

^Securities  Exchange  Act  Release  No.  3761 9A 
(September  6. 1996)  161  FR  48290). 


"15U.S.C.  80b-letseq. 
"15U.S.C.  80a-letseq. 
3*  Investment  Advisers  Act  Release  No.  1601 
(December  20. 1996)  (61  FR  68480). 


registration  from  the  new  prohibition, 
and  (iii)  define  certain  terms  used  in  the 
statute.  The  comment  period  on  the 
proposed  rules  closed  on  February  10, 
1997. 

The  conferees  will  discuss  the 
Commission's  rules  as  they  affect  the 
allocation  of  regulatory  responsibilities 
between  the  states  and  the  Commission. 
In  addition,  the  conferees  will  discuss 
mutual  concerns  regarding  the 
implementation  of  the  Coordination 
Act,  including  the  transition  to  the  new 
regulatory  scheme,  the  sharing  of 
information  regarding  the  status  of 
registrants,  and  arrangements  for  the 
provision  of  technical  assistance  by  the 
Commission  including  training, 
conducting  joint  exams  and  sharing  of 
information  with  respect  to  investment 
advisers.  In  addition,  state  and  federal 
regulators  will  discuss  the  coordination 
of  regulatory,  examination  and 
enforcement  activities  subsequent  to  the 
effective  date  of  the  Coordination  Act. 
The  conferees  will  also  discuss  progress 
with  regards  to  the  development  of  a 
one-stop  electronic  filing  system  for 
investment  advisers,  and  the 
development  of  a  system  for  investors  to 
obtain  information  regarding  the 
disciplinary  history  of  investment 
advisers. 

(4)  Enforcement  Issues 

In  addition  to  the  above-stated  topics, 
the  state  and  federal  regulators  will 
discuss  various  enforcement-related 
issues  which  are  of  mutual  interest. 

(5)  Investor  Education 

The  Commission  is  pursuing  a 
number  of  programs  for  investors  on 
h9w  to  invest  wisely  and  to  protect 
themselves  from  fraud  and  abuse.  The 
states  and  NASAA  have  a  longstanding 
commitment  to  investor  education  and 
the  Commission  is  intent  on 
coordinating  and  complementing  those 
efforts  to  the  greatest  extent  possible. 
The  participants  at  the  conference  will 
discuss  investor  education  and  potential 
joint  projects  in  some  of  the  working 
group  sessions. 

(6)  General 

There  are  a  number  of  matters  which 
are  applicable  to  all,  or  a  number,  of  the 
areas  noted  above.  These  include 
EDGAR,  the  Commission's  electronic 
disclosure  system,  rulemaking 
procedures,  training  and  education  of 
staff  examiners  and  analysts  and  sharing 
of  information. 

The  Commission  and  NASAA  request 
specific  public  comments  and 
recommendations  on  the  above- 
mentioned  topics.  Commenters  should 
focus  on  the  agenda  but  may  also 


discuss  or  comment  on  other  proposals 
which  would  enhance  uniformity  in  the 
existing  scheme  of  state  and  federal 
regulation,  while  helping  to  maintain 
high  standards  of  investor  protection. 

Dated:  April  4. 1997. 

By  the  Commission. 

Margaret  H.  N4cFarland, 

Deputy  Secretary. 

(FR  Doc.  97-9204  Filed  4-9-97;  8:45  am] 

BiUJNG  COOE  a010-01-M 


SECURUtES  AND  EXCHANGE 
COMMISSiON 

[Release  No.  34-38479;  RIe  Na  SR-Ptilx- 
97-12] 

Setf-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  1  Thereto 
by  the  Philadelphia  Stock  Exchange, 
Inc.  Relating  to  the  Maintenance 
Criteria  for  the  Phlx  Phone  Index 

April  3. 1997. 

On  March  5. 1997.  the  Philadelphia 
Stock  Exchange  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  the  maintenance  standards 
applicable  to  the  Phlx  Phone  Index 
("Index")  to  allow  the  number  of  stocks 
in  the  Index  to  decline  to  six  without 
having  to  delist  the  Index.  Notice  of  the 
proposed  rule  change  appeared  in  the 
Federal  Register  on  March  19,  1997.' 
No  comments  were  received  on  the 
proposal.  On  April  2, 1997.  the  Phlx 
filed  Amendment  No.  1  to  the  proposal 
to  address  issues  related  to  Index 
concentration  and  to  request  accelerated 
approval  of  its  proposal.*  This  order 
approves  the  proposal,  as  amended,  on 
an  accelerated  basis. 

I.  Description  of  the  Proposal 

On  July  11. 1994.  the  Commission 
approved  a  proposal  by  the  Phlx  to  list 
and  trade  options  on  the  Index.'  The 
Index  is  a  capitalization-weighted  index 
composed  of  eight  widely  held  U.S. 


>  15  U.S.C  78s(b)(l). 

»17CFR240.19b-4. 

1  Securities  Exchange  Act  Release  No.  38383 
(March  11. 1997);  62  FR  13203. 

*  Letter  from  NandiU  Yagnik.  Attorney.  New 
Product  Development.  Phlx  to  Marianne  H.  Khawty, 
Staff  Attorney,  Division  of  Market  Regulation 
("Division").  Commission,  dated  April  2. 1997. 

» Securities  Exchange  Act  Release  No.  34345  (July 
11, 1994),  59  FR  36245  (approval  for  index  optiona 
on  the  Phone  Index). 
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companies  created  as  a  result  of  the 
divestiture  of  American  Telephone  and 
Telegraph  Co.  ("AT&T")  in  1983.  The 
Index  includes  seven  regional  telephone 
companies  spun  off  from  AT&T  and 
AT&T  itself.6  Currently,  the 
maintenance  standards  for  the  Index 
require  that  at  least  90%  of  the 
component  stocks  in  the  Index  by 
wei^t,  and  80%  by  number,  are  eligible 
for  options  trading  ^  and  the  number  of 
stocks  in  the  Index  not  decrease  to  less 
than  eight  or  increase  to  more  than  ten. 
If  the  Index  were  not  to  meet  these 
maintenance  criteria,  the  Exchange  is 
required  to  wind  down  trading  in 
options  overlying  the  Index  by 
restricting  trading  to  closing  only 
transactions  and  to  not  open  any  new 
series  of  options  on  the  Index  unless  a 
new  Rule  19b-4  filing  is  submitted  to 
the  Commission  and  approved. 

On  April  1,  1997,  two  components  of 
the  Index,  PacTel  and  SBC 
consummated  a  merger  in  which  SBC 
acquired  all  of  the  assets  and  liabilities 
of  PacTel.  After  the  close  of  trading  on 
April  1,  1997,  the  surviving  company, 
SBC,  issued  to  former  PacTel 
shareholders  0.73145  shares  of  SBC 
common  stock  for  each  outstanding 
PacTel  share  as  of  close  of  trading  on 
March  31, 1997.  The  actual  number  of 
new  SBC  shares  issued  in  the  merger, 
however,  was  not  verified  until  after  the 
close  of  trading  on  April  2, 1997. 
Because  trading  in  PacTel  was  halted  on 
the  New  York  Stock  Exchange  ("NYSE") 
at  the  close  of  trading  on  March  31, 
1997  as  a  result  of  the  merger,  the  Phlx 
calculated  the  PacTel  capitalization  for 
purposes  of  determining  the  Index  value 
on  April  1. 1997  and  April  2,  1997  by 
using  the  March  31. 1997  PacTel  closing 
market  value  on  the  NYSE  as  well  as  the 
number  of  PacTel  shares  as  of  that  date. 
In  addition,  because  SBC  was  the 
surviving  company  in  the  merger  and 
has  continued  to  trade  on  the  NYSE,  the 
Phlx  calculated  SBC's  market 
capitalization  for  April  1. 1997  and 
April  2, 1997  by  multiplying  the  real- 
time price  of  SBC  by  the  outstanding 
shares  of  SBC  before  the  merger.  This 
approach,  according  to  the  Phlx,  was 
consistent  with  that  used  for  other 
indices  containing  these  components. 

On  April  3,  1997  and  thereafter,  the 
Phlx  will  calculate  the  Index  value 
using  the  market  capitalization  for  SBC 
by  multiplying  the  real-time  price  of 
SBC  by  the  total  outstanding  shares  of 
SBC  after  the  merger.  PacTel  price  and 


share  information  was  dropped  from  the 
Index  after  the  close  of  trading  on  April 
2, 1997.*  Thus,  beginning  on  April  3, 
1997,  the  Phlx  will  calculate  the  Lidex 
using  only  seven  component  stocks. 

In  addition,  the  Exchange  expects  that 
in  the  near  future,  another  merger 
involving  two  other  Index  components 
may  occur.  NYNEX  and  Bell  Atlantic 
are  proposing  a  merger  with  Bell 
Atlantic  as  the  surviving  company.  If 
this  merger  is  consummated,  the  Index 
would  have  only  six  component  stocks. 

The  Exchange  propose."!  to  amend  the 
maintenance  standards  to  allow  the 
number  of  component  stocks  in  the 
Index  to  decrease  to  six  without  having 
to  wind  down  trading  in  options 
overlying  the  Index  by  restricting 
trading  to  closing  only  transactions  and 
to  not  open  any  new  series  of  options 
on  the  Index  unless  a  new  Rule  19b-4 
filing  is  submitted  to  the  Commission 
and  approved.  In  addition,  in 
Amendment  No.  1,  the  Phlx  proposes 
that  no  one  single  stock  may  comprise 
more  than  30%  of  the  Index  weight.' 
The  maintenance  standards  requiring 
the  number  of  components  not  to 
exceed  ten  stocks  and  90%  of  the 
component  stocks  in  the  Index  by 
weight,  and  80%  by  number,  to  be 
eligible  for  options  trading  will  still 
apply.  In  the  event  that  the  Index  fails 
to  meet  the  Index  maintenance 
standards,  the  Exchange  immediately 
would  contact  the  Commission's 
Division  of  Market  Regulation  and 
restrict  trading  in  the  Index  options  to 
closing  only  transactions  and  would  not 
open  any  new  series  of  options  on  the 
Index  unless  such  failure  is  determined 
by  the  Exchange  not  to  be  significant 
and  the  Commission  concurs  in  that 
determination  or  unless  the  continued 
listing  of  that  class  of  Index  options  has 
been  approved  by  the  Commission 
under  Section  19(b)(2)  of  the  Act. 

n.  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).»° 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
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Section  6(b)(5) "  requireilients  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  in 
general,  and  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  public  interest. ^^ 

Although  the  proposed  maintenance 
standards  for  the  Index  allow  six 
component  stocks  to  comprise  the 
Index,  the  Commission  believes  that, 
based  on  the  liquidity,  large 
capitalizations  and  relative  weightings 
of  the  component  securities,  the  options 
on  the  Index  can  continue  to  be  traded 
on  the  Exchange.'^  In  addition,  the 
Commission  is  satisfied  that  by  limiting 
the  most  highly  capitalized  stock  in  the 
Index  to  no  more  than  30%  of  the  Index 
weight,  the  Exchange  has  proposed 
maintenance  criteria  to  prevent  the 
Index  from  being  dominated  by  any  one 
stock.  The  Commission  believes  that 
these  maintenance  standards  help  to 
ensure  that  the  Index  is  not  used  as  a 
surrogate  to  trade  equity  options  on  a 
single  component. 

'Tne  Commission  reiterates  that 
should  the  Index  fail  to  meet  the 
maintenance  criteria,  the  Exchange 
immediately  will  contact  the  Division 
and  restrict  trading  in  the  Index  options 
to  closing  only  transactions  and  would 
not  open  any  new  series  of  options  on 
the  Index  unless  such  failure  is 
determined  by  the  Exchange  not  to  be 
significant  and  the  Commission  concurs 
in  that  determination  or  unless  the 
continued  listing  of  that  class  of  Index 
options  has  been  api>roved  by  the 
Commission  under  Section  19(b)(2)  of 
the  Act.i* 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change. 


•  U.  The  components  of  the  Index  are  as  follows: 
Ameritech:  ATftT:  Bell  Atlantic:  BellSouth;  Nynex 
Corporation  ("Nynex"):  Pacific  Telesis  ("PacTel"): 
SBC  Conununications.  Inc.  ("SBC");  and  US  West. 

'  See  Phlx  Rule  1009A  for  options  eligibility 
standards. 


■Amendment  No.  1  and  telephone  conversation 
between  Michele.  R.  Weisbaum,  Associate  General 
Counsel,  Phlx  and  John  Ayanian.  Special  Counsel, 
Division.  Commission,  on  April  1.  1997. 

•Currently,  the  largest  component  of  the  revised 
Index  is  AT4T  representing  23.02%  of  the  Index 
weight.  See  note  1 3.  infra. 

"'15U.S.C.78f(b). 


"15U.S.C78f(b)(5). 

"In  approving  this  rule,  the  Conunission  has 
considered  the  proposed  rules'  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  S78c(n. 

"The  total  shares  outstanding,  market 
capitalization  and  index  weight  of  the  seven 
component  securities  as  of  April  3,  1997  are  as 
follows:  Ameritech,  549,391.000  shares, 
$32,620,090,625.  13.68%  weight;  AT4T, 
1.620,284.000  shares,  554,887,120.500,  23.02% 
weight;  Bell  Atlantic.  437,769.000  shares, 
$26,101,976,625,  10.95%  weight;  BellSouth. 
991,206,000  shares,  $41,382,850,500,  17.35% 
weight;  Nynex,  439.989,000  shares. 
$19,799,505,000,  8.30%  weight;  SBC,  916.956,000 
shares.  $47,796,331,500,  20.04%  weight:  and  US 
West,  479.325.000  shares.  $15,877,640,625,  6.66% 
weight. 

'  *  The  Commission  notes  that  if  the  Phbc  should 
propose  to  list  and  trade  options  overlying  a 
narrow-based,  single-sector  index  with  fewer 
stocks,  it  would  be  difTicult  for  the  Commission  to 
allow  the  options  to  be  traded  as  an  index  product 
pursuant  to  the  Phlx's  option  rules. 


and  Amendment  No.  1  thereto,  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  the  notices  of  filing 
thereof  in  the  Federal  Register.  First, 
the  Commission  believes  that  it  is  in  the 
public  interest  to  allow  the  Exchange  to 
continue  listing  series  of  options 
overlying  the  adjusted  Index  in  a  timely, 
efficient  and  consistent  manner. 
Second,  the  Commission  notes  that  it 
previously  has  approved  a  proposal  to 
trade  options  overlying  the  Phlx  Super 
Cap  Index  that  consists  of  five  highly- 
capitalized,  actively-traded  component 
stocks  with  no  single  security 
dominating  the  index  weight.*^  Finally, 
the  proposal  has  been  subject  to  a 
substantial  portion  of  the  21-day  notice 
and  comment  period  and  no  comments 
have  been  received.  Therefore,  the 
Commission  believes  it  is  consistent 
with  Sections  6(b)(5)  and  19(b)(2)  of  the 
Act  to  approve  the  proposed  rule,  and 
Amendment  No.  1  thereto,  on  an 
accelerated  basis. 

m.  Solicitation  of  Comments 

Interested  persons- are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  siich 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-97-12. 
and  should  be  submitted  by  May  1, 
1997. 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  le  that  the 
proposed  rule  change  (SR-Phlx-97-12) 
is  approved,  as  amended,  on  an 
accelerated  basis. 

For  the  Commission,  by  the  DivisioS  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


"Securities  Exchange  Act  Release  No.  36369 
(October  13,  1995),  60  FR  54274. 
»•  15  U.S.C.  78s0))(2). 
"  17  CFR  200.30-3(a)(12). 


Mu-garet  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc,  97-9203  Filed  4-9-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Spencer  and  Dubois  Counties;  Indiana 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  36 
kilometer  (22  mile)  realignment  of  US 
231. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Douglas  N.  Head,  Program 
Operations  Engineer,  Federal  Highway 
Administration,  575  N.  Pennsylvania 
Street,  Room  254.  Indianapolis.  Indiana 
46204.  Telephone:  (317)  226-7487,  Fax: 
226-7341. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Indiana 
Department  of  Transportation  will 
prepare  an  EIS  for  the  proposed 
reconstruction  and  upgrading  of  US  231 
on  new  alignment  in  Spencer  emd 
Dubois  counties,  Indiana.  This  36 
kilometer  (22  mile)  corridor  would 
connect  the  new  bridge  over  the  Ohio 
river  near  Rockport,  being  built  by  the 
Kentucky  Transportation  Cabinet,  with 
1-64.  Construction  of  this  project  is 
considered  necessary  to  provide  a  link 
between  the  new  Ohio  River  bridge  and 
the  interstate  system  in  Indiana  to 
support  the  National  Highway  System, 
of  which  US  231  is  a  part. 

Alternatives  under  consideration 
include  (1)  taking  no  action;  (2) 
applying  low-cost  Transportation 
System  Management  (TSM)  techniques. 
(3)  making  isolated  improvements  to 
improve  traffic  flow  on  US  231,  and  (4) 
constructing  a  four-lane  divided 
roadway  on  new  aUgnment.  TSM 
techniques  include  changes  in 
signalization,  minor  lane  additions  and 
geometric  improvements,  and  other 
relatively  low  cost  changes  that 
facilitate  the  flow  of  traffic.  TSM 
techniques  emphasize  maximum  use  of 
existing  facilities.  More  extensive 
capital  improvements  can  also  be  made 
that  expand  roadway  capacity,  such  as 
adding  lanes  to  change  the  t)^ical 
section  of  a  road,  eliminating  driveway 
entrances  by  use  of  fit}ntage  roads, 
bringing  shoulder  widths  up  to  current 
standards  and  similar  measures. 


Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  expressed 
interest  in  this  project.  No  additional 
formal  scoping  is  plaimed. 
Informational  public  meetings  were 
held  May  30.  1993  and  June  22,  1993. 
A  public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  hearing.  The  Draft  EIS  will 
be  made  available  for  public  and  agency 
review  and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  20.205,  Highway  Research, 

Planning  and  Construction.  The  regulations 

implementing  Executive  Order  12372 

regarding  inter-govemmental  consultation  on 

Federal  programs  and  activities  apply  to  this 

program) 

Mr.  Douglas  N.  Head, 

Program  Operations  Engineer,  Indianapoiis. 

Indiana. 

[FR  Doc.  97-9214  Filed  4-9-97;  8:45  am) 

MLUNQ  CODE  4»1»-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Admintstration 
[FRA  Docket  No.  RSGM-96-3] 

Petition  for  Waiver  of  Compiianca 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

SMS  Rail  Service  Incorporated 

SMS  Rail  Service  Incorporated  seeks 
a  permanent  waiver  of  compliance  firom 
certain  sections  of  49  CFR  Part  223.11 
(a),  (b),  and  (c).  Safety  Glazing 
Standards,  for  three  locomotives.  SLRS 
1293.  SLRS  1494.  and  SLRS  300. 
Locomotive  SLRS  300  has  broken 
glazing  in  several  locations. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 


17662  Federal  Register  /  Vol.  62.  No.  69  /  Thursday.  April  10.  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  69  /  Thursday,  April  10,  1997  /  Notices  17663 


comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g. ,  Waiver 
Petition  Docket  Number  RSGM-96-3) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk.  Office  of  Chief 
Counsel,  FRA.  Nassif  Building.  400 
Seventh  Street.  S.W.,  Washington,  D.C. 
20590.  Communications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  FRA's 
temporary  docket  room  located  at  1120 
Vermont  Avenue,  N.W.,  Room  7051, 
Washington,  D.C.  20005. 

Issued  in  Washington,  D.C.  on  March  31, 
1997. 

Phil  Olekszyk. 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
[FR  Doc.  97-9201  Filed  4-9-97;  8:45  am] 

BNXMQ  COOE  4910-C6-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Discretionary  Cooperative  Agreements 
to  Support  the  Air  Bag  Safety 
Campaign 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Extension  of  the  due  date  for 
submission  of  applications  in  response 
to  agency  announcement  published 
February  19,  1997,  62  FR  7495. 
Reference  DTNH22-97-H-05090. 


r:  Due  to  lack  of  sufficient 
response  from  the  necessary  number  of 
national  organizations  as  a  result  of  the 
original  announcement,  the  decision  has 
been  made  to  extend  the  due  date  for 
submission  of  applications  from  March 
21, 1997  to  April  21, 1997.  Those 
applicants  which  met  the  original  due 
date  are  also  given  the  opportunity  to 
utiliie  the  additional  time  to  refine/ 
revise  and  resubmit  their  applications  if 
they  so  desire. 

Your  attention  is  drawn  to  the 
Eligibilify  Requirements  in  the  original 


announcement  wherein  it  states  that  in 
order  to  be  eligible  to  participate  in  this 
program,  you  must  be  a  national 
nonprofit  organization  which:  (1)  Has  an 
established  membership  structure  with 
regional,  state  or  local  chapters 
throughout  the  country  having  a 
mechanism  for  disseminating  and 
coordinating  project  efforts  at  the  local 
level;  and,  (2)  have  in  place  a  schedule 
of  regular/national/regional  or  state 
conferences  or  conventions,  and  one  or 
more  communication  mechanisms  that 
can  be  used  for  motivating  members  and 
other  constituents  to  become  involved 
in  occupant  protection  at  the  state  and 
local  level. 

Dated:  April  1, 1997. 

Junes  H.  Hedlnnd, 

Associate  Administrator  for  Traffic  Safety 
Programs. 

{FR  Doc.  97-9154  Filed  4-9-97;  8:45  am] 

BILIJNG  COOE  4910-6A-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration.  IXDT. 

ACTION:  List  of  applications  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comments  must  be  received  on 
or  before  April  25, 1997. 


ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 
FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Dockets  Unit,  Room  8426,  Nassif 
Building,  400  7th  Street  SW, 
Washington.  DC. 


Applica- 
tion No. 

Applicant 

Renewal 
of  ex- 
emption 

11244-M 

Aerospace  Design  & 
Development,  Inc. 
Niwot.  CO  (See 
Footnote  1)  

11244 

11344-M 

Dupont  SHE  Excel- 
lence Center,  Wil- 
mington, DE  (See 
Footnote  2)  

11344 

11725-M 

Swales  Aerospace, 
Beltsville,  MD  (See 
Footnote  3)  

11725 

'  To  modify  the  exemption  to  provide  for  ad- 
ditional designed  non-DOT  specification  cyl- 
inder for  use  in  transporting  air,  refrigerated 
liquid. 

^To  modify  tfie  exemption  to  provide  for 
Methyl  acrylate,  inhibited,  Class  3,  as  an  addi- 
tional class  of  material. 

3  To  modify  the  exemption  to  provide  for 
higher  capacity  heat  pipes  by  increasing  the 
size  of  end  caps  and  fill  tubes  and  weight  of 
anhydrous  ammonia.  Division  2.3. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Hazardous  Materials 
Transportations  Act  (49  U.S.C.  1806;  49 
CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  April  4. 
1997. 

J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 
(FR  Doc.  97-9166  Filed  4-9-97;  8:45  am] 
BtLUNG  CODE  4910-60-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  applications  for  exemptions 

AGENCY:  Research  and  Special  Programs 
Administration.  DOT. 
ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 


for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only.  5 — Passenger-carrying 
aircraft. 


DATES:  Comments  must  be  received  on 
or  before  May  12,  1997. 
ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 


the  New  Docket  Management  Facility, 
PL-401,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400  7th 
Street,  SW.,  Washington,  DC  20590. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  April  4, 
1997. 

J.  Suzanne  HedgepeUi, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 


New  Exemptions 

Application 
No. 

Docket  No. 

Applicant 

Regulation(s) 
affected 

Nature  of  exemption  ttiereof 

11783-N  ... 

11783-N 

Peoples  Natural 

49  CFR  173242  .... 

To  authorize  the  one-time  transportation  of  natural  gas  odor- 

Gas,  Rosemount, 

ant  in  portable  Uuiks  comparable  to  DOT  Spacnicaiion  51 . 

(WIN. 

(model) 

11849-N  ... 

RSPA-97-2307 

Boeing  l^rth  Amer- 

49 CFR  173.302, 

To  autfwrize  the  transportation  In  commerce  of  a  P91- 

ican,  Inc.,  Dow- 

306, 173.304, 

ARGOS  satellite,  containing  eight  experiments  conlairang 

ney,  CA. 

173.314,  173.315, 

several  hazardous  materials,  which  wiN  be  attached  to  a 

- 

173.421,173.62. 

transport  doily  with  an  aluminum  cover  endoaure.  (mode 

1) 
To  provide  for  v\  altemstfive  testing  method  tor  DOT-Speo- 

11850-N  ... 

RSPA-97-2306 

Air  Transportation 

49  CFR  173.34<e)  .. 

Association  & 

fcation  4DA  and  4DS  cylinders  used  as  conponente  o» 

Members.  Wash- 

aircraft systems,  (modes  4,  5) 

ington,  DC. 

11852-N  ... 

RSPA-97-2309 

McKenzle  Tank 

49  CFR  173.315(A) 

To  authorize  the  transportation  in  commerce  of  nietfiylaniwe. 

Lines,  Inc.,  Talla- 

Note 24. 

anhydrous.  Division  2.1,  in  MC330  and  331  cargo  tantcs 

hassee,  FL 

and  the  manufacture,  maty,  and  sale  of  new  331  cargo 

tanks  that  do  not  meet  the  container  specificaiion  requve- 

ments.  (nxxle  1) 

11859-N  ... 

RSPA-97-2310 

Carleton  Tech- 
nologies Inc.,  Or- 
chard Parte,  NY. 

49  CFR  178.65  

To  authorize  the  manufacture,  mark  and  sale  of  norvOOT 
specification  cylinders  as  part  ^  a  gas  bottle  system  cort- 
slsting  of  two  cylindhcaVspherical  halves  fabhcaled  from 
stainless  steel  for  use  In  transporbng  Dfvisnn  1.4S  mate- 
ria), (rrxxjes  1 ,  2,  3) 

11860-N  ... 

RSPA-97-2311 

GATX.  Chicaoo,  IL 

49  CFR 
17331(b)(3). 

To  authorize  ttte  transportation  In  commerce  o( 
DOT111A60ALW-2  ^uminum  tank  cars  without  head 
shieMs  to  be  used  in  transporting  hydrogen  peroxide.  Divi- 
sion 5.1.  (mode  2) 

[FR  Doc.  97-9167  Filed  4-9-97;  8:45  am] 
BILUNC  COOE  491»-60-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4224-N-01] 

NOFA  for  Mainstream  Housing 
Opportunities  for  Persons  With 
Disabilities  (Mainstream  Program), 
Fiscal  Year  1997 

AGENCY:  Office  of  the  Assistant 
Secretary  for  PubUc  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  funding  availabiUty 
(NOFA)  for  FY  1997. 

SUMMARY:  This  notice  announces  the 
availabiUty  in  FY  1997  of  up  to  $48.5 
million  in  five-yejir  budget  authority  for 
Section  8  rental  vouchers  and 
certificates  for  persons  with  disabilities. 
This  funding  will  support 
approximately  2,000  rental  vouchers  or 
certificates.  Housing  agencies  (HAs), 
including  Indian  Housing  Authorities, 
are  inviteid  to  respond  to  this  NOFA. 

The  purpose  of  the  Mainstream 
Program  is  to  provide  rental  vouchers  or 
certificates  to  enable  persons  with 
disabilities  to  rent  affordable  private 
housing. 

DATES:  The  application  deadline  for  the 
Mainstream  Program  NOFA  is  June  9, 
1997.  3:00  p.m.,  local  HUD  Office  time. 

The  above-stated  application  deadline 
is  firm  as  to  date  and  hour.  In  the 
interest  of  fairness  to  all  competing 
HAs.  HUD  will  treat  as  ineligible  for 
consideration  any  application  that  is  not 
received  before  the  application 
deadUne.  The  $48.5  milhon  in  funding 
available  under  this  NOFA  will  be  used 
to  approve  HA  applications.  HUD  will 
fund  by  lottery  if  it  receives  approvable 
apphcations  for  more  funds  than  are 
available  under  this  NOFA. 

Apphcants  should  submit  their 
materials  as  early  as  possible  to  avoid 
any  risk  of  loss  of  eligibility  because  of 
unanticipated  delays  or  other  delivery- 
related  problems.  HUD  will  not  accept, 
at  any  time  during  the  NOFA 
competition,  application  materials  sent 
by  facsimile  (FAX)  transmission. 
ADDRESSES:  The  local  HUD  State  or  Area 
Office,  Attention:  Director,  Office  of 
Pubhc  Housing,  is  the  official  place  of 
receipt  for  all  applications,  except 
apphcations  from  Indian  Housing 
Authorities  (IHAs).  HUD's  local  Office 
of  Native  American  Programs. 
Attention:  Administrator.  Office  of 
Native  American  Programs,  is  the  place 
of  official  receipt  for  IHA  applications. 
For  ease  of  reference,  the  term  "HUD 
Office"  will  be  used  throughout  this 
NOFA  to  mean  the  HUD  State  Office, 
and  HUD  Area  Office,  and  HUD's  local 
Office  of  Native  American  Programs.  If 


a  particular  type  of  HUD  Office  needs  to 
be  identified,  e.g..  HUD's  local  Office  of 
Native  American  Programs,  the 
appropriate  office  will  be  used. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit.  Director.  Operations 
Division,  Office  of  Rental  Assistance. 
Depmrtment  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410-8000,  telephone 
number  (202)  708-0477  (this  is  not  a 
toll-firee  number).  For  hearing-and 
speech-impaired  persons,  this  number 
may  be  accessed  by  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  (this  is  a  toll-free  number). 

SUPPt.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  Section  8  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  number  2577- 
0169.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  vahd 
control  number. 

Promoting  Comprehensive  Approaches 
to  Housing  and  Community 
Development 

HUD  wants  to  promote 
comprehensive,  coordinated  approaches 
to  housing  and  community 
development.  Economic  development, 
community  development,  public 
housing  revitalization,  homeownership, 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welfare-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 
Toward  this  end,  the  Department  in 
recent  years  has  developed  the 
Consolidated  Planning  process  designed 
to  help  commimities  undertake  such 
approaches. 

In  this  spirit,  it  may  be  helpful  for 
applicants  under  this  NOFA  to  be  aware 
of  other  related  HUD  NOFAs  that  have 
recently  been  pubUshed  or  are  expected 
to  be  published  in  this  fiscal  year.  By 
reviewing  these  NOFAs  with  respect  to 
their  program  purposes  and  the 
eligibility  of  applicants  and  activities, 
applicants  may  be  able  to  relate  the 
activities  proposed  for  funding  under 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  and  to  the  community's 
Consolidated  Plan. 

Elsewhere  in  today's  Federal  Register, 
the  Department  has  published  a  related 
NOFA  concerning  Rental  Assistance  for 
Persons  with  Disabilities  in  Support  of 


Designated  Housing  Allocation  Plans. 
On  April  8, 1997,  the  Department 
published  in  the  Federal  Register  the 
NOFA  for  Continuum  of  Care 
Assistance.  Other  related  NOFAs  the 
Department  expects  to  publish  in  the 
Federal  Register  within  the  next  few 
weeks  include:  the  Family  Unification 
NOFA,  the  Housing  Opportunities  for 
Persons  with  Aids  NOFA,  the 
Supportive  Housing  for  the  Elderly 
NOFA,  and  the  Supportive  Housing  for 
Persons  with  Disabilities  NOFA. 

To  foster  comprehensive,  coordinated 
approaches  by  communities,  the 
Etefjartment  intends  for  the  remainder  of 
FY  1997  to  continue  to  alert  applicants 
of  HUD's  NOFA  activity.  In  addition,  a 
complete  schedule  of  NOFAs  to  be 
published  during  the  fiscal  year  and 
those  already  published  appears  under 
the  HUD  Homepage  on  the  Internet, 
which  can  be  accessed  at  http:// 
www.hud.gov.nofas.html.  Additional 
steps  to  better  coordinate  HUD's  NOFAs 
are  being  considered  for  FY  1998. 

For  help  in  obtaining  a  copy  of  your 
community's  Consolidated  Plan,  please 
contact  the  community  development 
office  of  your  municipal  government. 

Family  Self-Sufficiency  (ESS)  Program 
Requirement 

Unless  specifically  exempted  by  HUD, 
all  rental  certificate  funding  reserved  in 
FY  1997  (except  funding  for  renewals  or 
amendments)  will  be  used  to  establish 
or  contribute  to  the  minimum  size  of  an 
HA's  FSS  program. 

A.  Purpose  and  Substantive  Description 
of  Mainstream  Program 

(1)  Authority 

Legislative  authority  for  the  $48.5 
million  in  five-year  budget  authority 
available  under  this  NOFA  (general  use 
rental  assistance  for  persons  with 
disabilities)  is  found  in  the  Departments 
of  Veterans  Affairs  and  Housing  and 
Urban  Development,  and  Independent 
Agencies  Appropriations  Act,  1997 
(Pub.  L.  No.  104-204,  110  Stat.  2874,  at 
2882.  approved  September  26.  1996) 
which  states  that  the  Secretary  may 
designate  up  to  25  percent  of  the 
amounts  earmarked  for  Section  811  of 
the  National  Affordable  Housing  Act  of 
1990  (42  U.S.C.  8013)  for  tenant-based 
assistance,  as  authorized  under  that 
section. 

(2)  Background 

The  Secretary  has  established  a 
Mainstream  Housing  Opportunities  for 
Persons  with  Disabilities  Program 
(Mainstream  Program)  to  provide  rental 
voucher  or  certificates  to  enable  persons 
with  disabilities  to  rent  affordable 
private  housing  of  their  choice. 
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The  Mainstream  Program  will  assist 
HAs  in  providing  Section  8  rental 
vouchers  and  certificates  to  a  segment  of 
the  population  recognized  by  HUD's 
housing  research  as  having  one  of  the 
worst  case  housing  needs  of  any  group 
in  the  United  States;  i.e.,  very  low- 
income  households  with  adults  with 
disabilities.  In  addition,  the  Mainstream 
Program  will  assist  persons  with 
disabihties  who  often  face  difficulties  in 
locating  suitable  and  accessible  housing 
on  the  private  market. 

(a)  Application  Funding.  HUD  will 
award  funding  for  rental  vouchers  or 
certificates  under  the  Mainstream 
Program  to  HAs  that  submit  an 
application  for  rental  assistance  for 
persons  with  disabilities,  and  that 
ciurently  administer  a  Section  8  rental 
voucher  or  certificate  program.  HUD 
will  make  available  approximately  2.000 
Section  8  rental  vouchers  and 
certificates  for  HAs  to  increase  the 
supply  of  mainstream  housing 
opportunities  available  to  persons  with 
disabilities.  HUD  will  select  HA 
applications  for  funding  by  lottery  in 
the  event  approvable  apphcations  are 
received  for  more  funding  than  is 
available  under  this  NOFA. 

(b)  Limit  on  Rental  Assistance 
Requested.  An  eligible  HA  may  apply 
for  up  to  100  rental  vouchers  or 
certificates. 

(3)  Guidelines 

(a)  E)efinitions 

Disabled  Family.  A  family  whose 
head,  spouse  or  sole  member  is  a  person 
with  disabilities.  The  term  "disabled 
family"  may  include  two  or  more 
persons  with  disabilities  living  together, 
and  one  or  more  persons  with 
disabilities  hving  with  one  or  more  live- 
in  aides.  A  disabled  family  may  include 
a  person  with  disabilities  who  is 
elderly. 

Person  with  disabilities.  A  person 
who — 

(a)  Has  a  disability  as  defined  in 
section  223  of  the  Social  Seciuity  Act 
(42  U.S.C.  423),  or 

(b)  Is  determined  to  have  a  physical, 
mental  or  emotional  impairment  that: 

(i)  Is  expected  to  be  of  long-continued 
and  indefinite  duration; 

(ii)  Substantially  impedes  his  or  her 
ability  to  Uve  independently;  and 

(iii)  Is  of  such  a  nature  that  such 
ability  could  be  improved  fay  more 
suitable  housing  conditions,  or 

(c)  Has  a  developmental  disabihty  as 
defined  in  section  102  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (42  U.S.C. 
6001(5)). 

The  term  "person  with  disabihties" 
does  not  exclude  persons  who  have  the 


disease  of  acquired  immunodeficiency 
syndrome  (AIDS)  or  any  conditions 
arising  from  the  etiologic  agent  for 
acquired  immunodeficiency  syndrome 
(HIV). 

Section  8  search  assistance. 
Assistance  to  increase  access  by 
program  participants  to  housing  units  in 
a  variety  of  neighborhoods  (including 
areas  with  low  poverty  concentrations) 
and  to  locate  and  obtain  units  suited  to 
their  needs. 

(b)  Eligible  HAs.  HAs  that  currently 
administer  a  Section  8  rental  voucher  or 
certificate  program  may  apply  for 
funding  under  this  NOFA. 

Some  housing  agencies  currently 
administering  the  Section  8  rental 
voucher  and  certificate  programs  have, 
at  the  time  of  publication  of  this  NOFA, 
major  program  management  findings 
that  are  open  and  imresolved  or  other 
significant  program  compliance 
problems  (e.g.,  HA  has  not  implemented 
mandatory  FSS  Program).  HUD  will  not 
accept  apphcations  for  additional 
funding  from  these  HAs  as  contract 
administrators  if,  on  the  application 
deadline  date,  the  findings  are  not 
closed  to  HUD's  satisfaction.  If  the  HA 
wants  to  apply  for  funding  under  this 
NOFA,  the  HA  must  submit  an 
appUcation  that  designates  another 
housing  agency,  nonprofit  agency,  or 
contractor,  that  is  acceptable  to  HUD. 
The  HA's  apphcation  must  include  an 
agreement  by  the  other  housing  agency, 
nonprofit  agency,  or  contractor  to 
administer  the  new  funding  increment 
on  behalf  of  the  HA,  and  a  statement 
that  outlines  the  steps  the  HA  is  taking 
to  resolve  the  program  findings. 
Immediately  after  the  publication  of  this 
NOFA,  the  Office  of  Public  Housing  in 
the  local  HUD  Office  will  notify,  in 
writing,  those  HAs  that  are  not  ehgible 
to  apply  without  such  an  agreement. 
The  HA  may  appeal  the  decision,  if 
HUD  has  mistakenly  classified  the  HA 
as  having  outstanding  management  or 
comphance  problems.  Any  appeal  must 
be  accompanied  by  conclusive  evidence 
of  HUD's  error  and  must  be  received 
prior  to  the  appUcation  deadUne.  HUD 
will  reject  applications  submitted  by 
these  HAs  without  an  agreement  from 
another  housing  agency,  nonprofit 
agency,  or  contractor,  approved  by 
HUD,  to  administer  the  new  funding 
increment  on  behalf  of  the  HA. 

(c)  Ehgible  Participants 

Only  a  disabled  family  may  receive  a 
rental  voucher  or  certificate  awarded 
under  the  mainstream  program. 
Applicants  with  disabihties  will  be 
selected  from  the  HA's  Section  8 
waiting  hst. 


(d)  Rental  Voucher  and  Certificate 
Assistance 

(i)  Section  8  regulations.  HAs  must 
administer  the  Mainstream  Program  in 
accordance  with  HUD  regulations  and 
requirements  governing  the  Section  8 
rental  voucher  and  certificate  programs. 

(ii)  Section  8  admissions 
requirements.  Section  8  assistance  must 
be  provided  to  ehgible  applicants  in 
conformity  with  regulations  and 
requirements  governing  the  Section  8 
program  and  the  HA's  administrative 
plan. 

If  there  is  ever  an  insufficient  pool  of 
disabled  families  on  the  HA  Section  8 
waiting  Ust,  an  HA  shall  conduct 
outreach  to  encoiuvge  eligible  persons 
to  apply  for  this  sf)ecial  allocation  of 
rental  vouchers  and  certificates. 
Outreach  may  include  contacting 
independent  living  centers,  advocacy 
organizations  for  persons  with 
disabilities,  and  medical,  mental  health, 
and  social  service  providers  for  referrals 
of  persons  receiving  such  services  who 
would  benefit  from  Section  8  assistance. 
If  the  HA's  Section  8  waiting  list  is 
closed,  and  if  the  HA  has  insufficient 
apphcants  on  its  Section  8  waiting  list 
to  use  all  awarded  rental  vouchers  and 
certificates  under  this  NOFA,  the  HA 
shall  open  the  waiting  list  to  disabled 
famihes. 

(iii)  Turnover.  When  a  rental  voucher 
or  certificate  under  this  NOFA  becomes 
available  for  reissue  (e.g.,  the  family 
initially  selected  for  the  program  drops 
out  of  the  program  or  is  imsuccessful  in 
the  search  for  a  unit),  the  rental 
assistance  may  be  used  only  for  another 
individual  or  family  eligible  for 
assistance  under  this  NOFA  for  five 
years  from  the  date  the  rental  assistance 
is  placed  under  an  annual  contributions 
contract  (ACC). 

(e)  HA  Responsibilities 

In  addition  to  HA  responsibilities 
under  the  Section  8  rental  voucher  and 
certificate  programs  and  HUD 
regulations  concerning 
nondiscrimination  based  on  disability 
(24  CFR  8.28)  and  to  affirmatively 
further  fair  housing,  HAs  that  receive 
rental  voucher  or  Certificate  funding 
shall: 

(i)  Where  requested  by  an  individual, 
assist  program  participants  to  gain 
access  to  supportive  services  available 
within  the  community  but  not  require 
eligible  applicants  or  {}artici pants  to 
accept  supportive  services  as  a 
condition  of  participation  or  continued 
occupancy  in  the  program. 

(ii)  Identify  public  and  private 
funding  sources  to  assist  participants  in 
covering  the  costs  of  modifications  that 
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need  to  be  made  to  their  units  as  a 
reasonable  accommodation  for  their 
disabilities. 

(iii)  Not  deny  persons  who  qualify  for 
rental  assistance  under  this  program 
other  housing  opportunities,  or 
otherwise  restrict  access  to  HA 
programs  to  eligible  applicants  who 
choose  not  to  participate. 

(iv)  Provide  Section  8  search 
assistance. 

B.  Mainstream  Program  Allocation 
Amounts 

This  NOFA  announces  the  availability 
of  up  to  $48.5  million  (approximately) 
of  five-year  budget  authority  that  will 
support  about  2,000  rental  vouchers  or 
certificates  for  rental  assistance  for 
disabled  families. 

C.  Application  Submission 
Requirements 

(1)  Form  HUD-52515 

All  HAs  must  complete  and  submit 
form  HUD-52515.  Funding  Application, 
for  the  Section  8  rental  certificate 
program  (dated  January  1996).  This  form 
was  recently  revised  to  include  all 
necessary  certifications  for  Fair 
Housing.  Drug  Free  Workplace  and 
Lobbying  Activities;  therefore,  HAs  can 
complete  and  sign  the  new  form  HUD- 
52515  to  provide  these  required 
certifications.  An  application  must 
include  the  information  in  Section  C, 
Average  Monthly  Adjusted  Income,  of 
form  HUD-52515  in  order  for  HUD  to 
calculate  the  amount  of  Section  8 
budget  authority  necessary  to  fund  the 
requested  number  of  units.  Copies  of 
form  HUD-52515  may  be  obtained  from 
the  local  HUD  Office  or  may  be 
downloaded  from  the  HUD  Home  Page 
site  on  the  Internet's  world  wide  web 
(http://www.hud.gov). 

A  regional  (multicounty)  or  State  HA 
may  submit  a  separate  application  for  a 
specific  county  or  municipality  for 
which  it  administers  a  HUD-approved 
residency  preference  in  addition  to  its 
rental  voucher  or  certificate  program.  If 
the  regional  or  State  HA  has  no  such 
specific  county  or  municipality  for 
which  it  wants  to  apply  separately  for 
rental  assistance  under  this  NOFA.  the 
HA  may  only  submit  a  single 
application. 

(2)  Local  Government  Comments 

Section  213  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  1439)  requires  that  HUD 
independently  determine  that  there  is  a 
need  for  the  housing  assistance 
requested  in  applications  and  solicit 
and  consider  comments  relevant  to  this 
determination  fix)m  the  chief  executive 
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officer  of  the  unit  of  general  local 
government.  The  HUD  Office  will  obtain 
Section  213  conunents  from  the  unit  of 
general  local  government  in  accordance 
with  24  CFR  part  791.  subpart  C. 
Applications  for  Housing  Assistance  in 
Areas  Without  Housing  Assistance 
Plans.  Comments  submitted  by  the  unit 
of  general  local  government  must  be 
considered  before  an  application  can  be 
approved. 

For  purposes  of  expediting  the 
application  process,  the  HA  needs  to 
encourage  the  chief  executive  officer  of 
the  unit  of  general  local  government  to 
submit  a  letter  with  the  HA  application 
commenting  on  the  HA  application  in 
accordance  with  Section  213.  Because 
HUD  cannet  approve  an  application 
until  the  30-day  comment  period  is 
closed,  the  Section  213  letter  needs  to 
not  only  comment  on  the  application, 
but  also  state  that  HUD  may  consider 
the  letter  to  be  the  final  comments  and 
that  no  additional  comments  will  be 
forthcoming  from  the  unit  of  general 
local  government. 

(3)  Letter  of  Intent  and  Narrative 

All  the  items  in  this  Section  must  be 
included  in  the  application  submitted  to 
the  HUD  Office.  The  HA  must  state  in 
its  cover  letter  to  the  application 
whether  it  will  accept  a  reduction  in  the 
number  of  rental  vouchers  or 
certificates,  and  the  minimum  number 
of  rental  vouchers  or  certificates  it  will 
accept,  since  the  funding  is  limited  and 
HUD  may  only  have  enough  funds  to 
approve  a  smaller  amount  than  the 
number  of  rental  vouchers  or  certificates 
requested.  The  maximimi  number  of 
rental  vouchers  or  certificates  that  an 
HA  may  apply  for  under  this  NOFA  is 
limited  to  100,  or  such  smaller  number 
that  the  HA  can  lease  within  one  year. 
A  regional  or  State  HA  may  not  apply 
for  more  than  100  rental  vouchers  or 
certificates  for  each  of  the  specific 
communities  in  which  it  administers  a 
residency  preference.  If  the  regional  or 
State  HA  has  no  such  specific 
communities  for  which  it  wishes  to 
apply  for  rental  assistance,  the  HA  shall 
be  limited  to  one  application  for  up  to 
a  maximum  of  100  rental  vouchers  or 
certificates. 

(4)  Description  of  Need  for  Mainstream 
Program  Rental  Assistance 

The  application  must  demonstrate  a 
need  for  Mainstream  Program  rental 
vouchers  or  certificates  by  providing 
information  documenting  that  the 
demand  for  housing  for  persons  with 
disabilities  would  equal  or  exceed  the 
requested  number  of  rental  vouchers  or 
certificates  (not  to  exceed  a  maximum  of 
100).  The  HA  must  assess  and  document 


the  housing  need  for  persons  with 
disabilities  using  a  range  of  sources 
including,  but  not  limited  to:  census 
data,  information  from  the  HA's  waiting 
list  (both  public  housing  and  Section  8). 
statistics. on  recent  public  housing 
admissions  and  rental  certificate  and 
voucher  use.  data  ftt)m  local  advocacy 
groups  and  local  public  and  private 
service  agencies  familiar  with  the 
housing  needs  of  persons  with 
disabilities,  and  pertinent  information 
from  the  Consolidated  Plan  applicable 
to  the  HAs  jurisdiction.  (See  24  CFR 
91.205(d).) 

(5)  Mainstream  Program  Operating  Plan 

The  application  must  include  a 
description  of  an  adequate  plan  for 
operating  a  program  to  serve  eligible 
persons  with  disabilities,  including: 

(a)  A  description  of  how  the  HA  will 
carry  out  its  responsibilities  under  24 
CFR  8.28  to  assist  recipients  in  locating 
units  with  needed  accessibility  features; 
and 

(b)  A  description  of  how  the  HA  will 
identify  private  or  public  funding 
sources  to  help  participants  cover  the 
costs  of  modifications  that  need  to  be 
made  to  their  units  as  reasonable 
accommodations  to  their  disabilities. 

D.  Corrections  to  Deficient  Mainstream 
Program  Applications 

(1)  Acceptable  Applications 

To  be  eligible  for  processing,  an 
application  must  be  received  by  the 
appropriate  HUD  Office  no  later  than 
the  date  and  time  specified  in  this 
NOFA.  The  HUD  Office  will  initially 
screen  all  applications  and  notify  HAs 
of  technical  deficiencies  by  letter. 

If  an  application  has  technical 
deficiencies,  the  HA  will  have  14 
calendar  days  from  the  date  of  the 
issuance  of  the  HUD  notification  letter 
to  submit  the  missing  or  corrected 
information  to  the  HUD  Office  before 
the  application  can  be  considered  for 
further  processing  by  HUD.  Curable 
technical  deficiencies  relate  only  to 
items  that  do  not  improve  the 
substantive  quality  of  the  application. 

All  HAs  must  submit  corrections 
within  14  calendar  days  from  the  date 
of  the  HUD  letter  notifying  the  applicant 
of  any  such  deficiency.  Information 
received  after  3  p.m.  local  time  (i.e..  the 
time  in  the  appropriate  HUD  Office),  of 
the  14th  calendar  day  of  the  correction 
period  will  not  be  accepted  and  the 
application  will  be  rejected  as 
incomplete. 

(2)  Unacceptable  Applications 

(a)  After  the  14-calendar  day  technical 
deficiency  correction  period,  the  HUD 


Office  will  disapprove  HA  applications 
that  it  determines  are  not  acceptable  for 
processing.  The  HUD  Office  notification 
of  rejection  letter  must  state  the  basis  for 
the  decision. 

(b)  Applications  that  fall  into  any  of 
the  following  categories  will  not  be 
processed: 

(i)  There  is  a  pending  civil  rights  suit 
against  the  HA  instituted  by  the 
Department  of  Justice  or  there  is  a 
pending  administrative  action  for  civil 
rights  violations  instituted  by  HUD 
(including  a  i^barge  of  discrimination 
under  the  Fair  Housing  Act). 

(ii)  There  has  been  an  adjudication  of 
a  civil  rights  violation  in  a  civil  action 
brought  against  the  HA  by  a  private 
individual,  unless  the  HA  is  operating 
in  compliance  with  a  court  order  or 
implementing  a  HUD-approved  resident 
selection  and  assignment  plan  or 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance. 

(iii)  There  are  outstanding  findings  of 
noncompliance  with  civil  rights 
statutes.  Executive  Orders,  or 
regulations,  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretary  has  issued  a  charge  against  the 
applicant  under  the  Fair  Housing  Act, 
unless  the  applicant  is  operating  under 
a  conciliation  or  compliance  agreement 
designed  to  correct  the  areas  of 
noncompliance. 

(iv)  HUD  has  denied  application 
processing  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  the  Attorney 
General's  Guidelines  (28  CFR  50.3),  and 
the  HUD  Title  VI  regulations  (24  CFR 
1.8)  and  procedures  (HUD  Handbook 
8040.1),  or  under  section  504  of  the 
Rehabilitation  Act  of  1973  and  HUD 
regulations  (24  CFR  8.57). 

(v)  The  HA  has  serious  unaddressed, 
outstanding  Inspector  General  audit 
findings.  Fair  Housing  and  Equal 
Opportiinity  monitoring  and 
compliance  review  findings,  or  HUD 
management  review  findings  for  its 
rental  voucher  or  rental  certificate 
programs.  HA  has  serious 
underutilization  of  rental  vouchers  or 
certificates  not  attributable  to  the  three 
month  statutory  delay  for  the  reissuance 
of  rental  vouchers  and  certificates.  The 
only  exception  to  this  category  is  if  the 
HA  has  been  identified  imder  the  policy 
established  in  section  A.(3)(b)  of  this 
NOFA  and  the  HA  makes  application 
with  a  designated  contract 
administrator. 

(vi)  The  HA  is  involved  in  litigation 
and  HUD  determines  that  the  Utigation 
may  seriously  impede  the  abiUty  of  the 
HA  to  administer  the  rental  vouchers  or 
certificates. 

(vii)  An  HA  application  that  does  not 
comply  with  the  requirements  of  24  CFR 


982.102  and  this  NOFA  after  the 
expiration  of  the  14-calendar  day 
technical  deficiency  correction  period 
will  be  rejected  from  processing. 

(viii)  An  HA  application  submitted 
after  the  deadline  date. 

E.  Mainstream  Program  Application 
Selection  Process 

After  the  HUD  Office  has  screened  HA 
applications  and  disapproved  any 
applications  found  unacceptable  for 
further  processing,  the  HUD  Office  will 
review  all  acceptable  applications  to 
ensure  that  they  are  teclmically 
adequate  and  responsive  to  the 
requirements  of  the  NOFA.  Each  HUD 
Office  will  send  to  HUD  Headquarters 
the  following  information  on  each 
application  that  is  found  technically 
adequate  and  responsive: 

(aj  Name  and  address  of  the  HA; 

(b)  HUD  Office  contact  person  and 
telephone  number; 

(cj  The  completed  fund  reservation 
worksheet,  indicating  the  number  of 
Section  8  rental  vouchers  or  certificates 
requested  in  the  HA  application  and 
approved  by  the  HUD  Office  during  the 
course  of  its  review,  and  the 
corresponding  budget  authority. 

Headquarters  will  fund-all 
applications  from  HAs  that  are 
recommended  for  funding  by  the  HUD 
Offices,  unless  HUD  receives  approvable 
applications  for  more  funds  than  are 
available.  If  HUD  receives  approvable 
applications  for  more  funds  than  are 
available,  HUD  will  select  applicants  to 
be  funded  by  lottery.  All  HAs  identified 
by  the  HUD  Offices  as  having  submitted 
technically  adequate  and  responsive 
applications  will  be  included  in  the 
lottery.  As  HAs  are  selected,  the  cost  of 
funding  the  applications  will  be 
subtracted  fit)m  the  funds  available.  In 
order  to  achieve  geographic  diversity, 
HUD  Headquarters  will  limit  the 
number  of  applications  selected  for 
funding  from  any  state  to  10  percent  of 
the  budget  authority  available  for  the 
general  use  Mainstream  Program. 
However,  if  establishing  this  geographic 
limit  would  result  in  unreserved  budget 
authority,  HUD  may  modify  this  limit  to 
assure  that  all  available  funds  are  used. 

Applications  will  be  funded  for  the 
total  number  of  units  requested  by  the 
HA  and  approved  by  the  HUD  Office 
(not  to  exceed  100  units)  in  accordance 
with  the  NOFA.  Hovrever,  when 
remaining  budget  authority  is 
insufficient  to  fund  the  last  selected  HA 
application  in  full,  HUD  Headquarters 
will  fund  that  application  to  the  extent 
of  the  funding  available,  unless  the  HA's 
application  indicates  it  will  only  accept 
a  higher  number  of  units.  In  that  event, 
the  next  selected  application  shall  be 


one  which  has  indicated  a  willingness 
to  accept  the  lesser  amoimt  of  funding 
for  units  available. 

F.  Other  Matters 

Catalog  of  Federal  Domestic  Assistance 

The  Federal  Domestic  Assistance 
numbers  for  this  program  are:  14.855 
and  14.857. 

Environmental  Impact 

This  NOFA  provides  funding  imder, 
and  does  not  alter  environmental 
requirements  of,  24  CFR  part  982.  This 
NOFA  provides  funding  only  for  tenant- 
based  assistance,  which  is  a  categorical 
exclusion  not  subject  to  the  individual 
environmental  compliance  requirements 
cited  in  24  CFR  50.4.  The  regulations 
referred  to  above,  therefore,  do  not 
contain  environmental  review 
requirements.  Accordingly,  under  24 
CFR  50.19  (c)(5)  this  NOFA  is 
categorically  excluded  from 
environmental  review  requirements 
under  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321).  . 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  FederaUsm.  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  notice  is  not  subject  to  review 
under  the  Order.  This  notice  is  a 
funding  notice  and  does  not 
substantially  alter  the  established  roles 
of  the  Department,  the  States,  and  local 
governments,  including  HAs. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  within  the  meaning 
of  the  Executive  Order  and,  thus,  is  not 
subject  to  review  under  the  Order.  This 
is  a  funding  notice  and  does  not  alter 
program  requirements  concerning 
family  eligibility. 

Accoimtability  in  the  Provision  of  HUD 
Assistance 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  the  final  rule  codified  at  24  CFR 
part  4,  subpart  A.  published  on  April  1, 
1996  (61  FR  1448),  contain  a  number  of 
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provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistfince  administered  by  HUD.  On 
January  14.  1992,  HUD  published,  at  57 
FR  1942,  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

a.  Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufBcient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
begiiming  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  hiformation  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition.  HUD  will  include  the 
recipients  of  assistance  piusuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awardeid  on  a  competitive  basis. 

b.  Disclosures.  HUD  will  make 
available  to  the  public  for  five  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 


Section  103  HUD  Reform  Act 

Section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  and  HUD's 
implementing  regulation  codified  at 
subpart  B  of  24  CFR  part  4,  applies  to 
the  funding  competition  aimounced 
today.  These  requirements  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  section 
103  from  providing  advance  information 
to  any  person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  section  103  and 
subpart  B  of  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Office  of  Ethics  (202)  708- 
3815.  (This  is  not  a  toll-free  number.) 
For  HUD  employees  who  have  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  HUD, 
the  employee  should  contact  the 
appropriate  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

Prohibition  Against  Lobbying  Activities 

Applicants  for  funding  under  this 
NOFA  are  subject  to  the  provisions  of 
Section  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriation  Act  for  Fiscal  Year  1991. 
31  U.S.C.  Section  1352  (the  Byrd 
Amendment)  and  to  the  provisions  of 
the  Lobbying  Disclosure  Act  of  1995, 


Public  Law  104-65  (December  19, 
1995). 

The  Byrd  Amendment,  which  is 
implemented  in  regulations  at  24  CFR 
Part  87,  prohibits  applicants  for  Federal 
contracts  and  grants  from  using 
appropriated  funds  to  attempt  to 
influence  Federal  Executive  or 
legislative  officers  or  employees  in 
connection  with  obtaining  such 
assistance,  or  with  its  extension, 
continuation,  renewal,  amendment  or 
modification.  The  Byrd  Amendment 
applies  to  the  funds  that  are  the  subject 
of  this  NOFA.  Therefore,  applicants 
must  file  a  certification  stating  that  they 
have  not  made  and  will  not  make  any 
prohibited  payments  and.  if  any 
payments  or  agreement  to  make 
payments  of  nonappropriated  funds  for 
these  purposes  have  been  made,  a  form 
SF-LLL  disclosing  such  payments  must 
be  submitted.  The  certification  and  the 
SF-LLL  are  included  in  the  application 
package. 

The  Lobbying  Disclosure  Act  of  1995, 
Public  Law  104-65  (December  19, 
1995),  which  repealed  Section  112  of 
the  HUD  Reform  Act  and  resulted  in  the 
elimination  of  the  regulations  at  24  CFR 
Part  86,  requires  all  persons  and  entities 
who  lobby  covered  Executive  or 
Legislative  Branch  officials  to  register 
with  the  Secretary  of  the  Senate  and  the 
Clerk  of  the  House  of  Representatives 
and  file  reports  concerning  their 
lobbying  activities. 

Dated:  April  7, 1997. 
Kevin  Emanuel  Mardunan, 

Acting  Assistant  Secretary  for  Public  and 

Indian  Housing. 

(FR  Doc.  97-9333  Filed  4-9-97;  8:45  am) 

BILUNG  COOE  4210-33-P 


Thursday 
April  10,  1997 


Part  III 

Department  of 
Housing  and  Urban 
Development 

NOFA  for  Rental  Assistance  for  Persons 
With  Disabilities  in  Support  of  Designated 
Housing  Allocation  Plans  and 
Establishment  of  Preferences  for  Certain 
Section  8  Developments;  Notice 
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-  DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4207-N-01] 

NOFA  for  Rental  Assistance  for 
Persons  With  Disabilities  in  Support  of 
Designated  Housing  Allocation  Plans 
and  Establishment  of  Preferences  for 
Certain  Section  8  Developments 

AQBICY:  Office  of  the  Assistant 
Secretary  for  Public  and  hidian 
Housing.  HUD. 

ACnOM:  Notice  of  funding  availability 
(NOFA). 

SUMMARY:  This  notice  announces  the 
availability  of  up  to  $25  million  in  one- 
year  budget  authority  for  approximately 
4.200  Section  8  rental  vouchers  and 
certificates  for  non-elderly  persons  with 
disabihties  in  support  of  designated 
housing  allocation  plans,  and  up  to  $25 
million  in  one-year  budget  authority  for 
approximately  4,200  Section  8  rental 
vouchers  and  certificates  for  non-elderly 
disabled  families  who  are  not  currently 
receiving  housing  assistance  in  certain 
Section  8  project-based  developments 
due  to  the  owners  establishing 
prefiarences  for  the  admission  of  elderly 
families.  The  rental  vouchers  and 
certificates  will  enable  persons  with 
disabilities  to  rent  aflordable  housing. 

Housing  agencies  (HAs).  including 
Indian  Housing  Authorities  (IHA).  are 
invited  to  respond  to  this  NOFA  for 
funding  for  rental  vouchers  and 
certificates  related  to  preferences  for 
elderly  admissions  at  certain  Section  8 
project-based  developments.  PHAs  are 
also  invited  to  respond  to  this  NOFA  for 
funding  related  to  designated  housing 
allocation  plans.  IHAs,  however,  may 
not  apply  for  funding  related  to 
designated  housing  allocation  plans, 
because  the  requirements  of  section  7 
(42  U.S.C.  1437e)  concerning  designated 
housing  allocation  plans  do  not  apply  to 
IHAs. 

Paragraphs  A  and  G  of  this  NOFA 
address  application  related  information 
pertinent  to  preparing  and  submitting 
an  apphcation  related  to  designated 
housing  allocation  plans,  or  an 
apphcation  related  to  certain  Section  8 
project-based  developments. 
Information  provided  in  paragraphs  B 
through  F  in  this  NOFA  relate  solely  to 
applications  pertaining  to  certain 
Section  8  project-based  developments. 
DATES:  There  are  no  application 
deadhnes  for  applications^submitted  in 
response  to  this  NOFAs  requirements 
pertinent  to  either  designated  housing 
allocation  plan,  or  certain  Section  8 
developments.  Applications  may  be 
submitted  immediately  following  the 


publication  of  this  NOFA  and  will 
continue  to  be  accepted  through  FY 
1998  and  beyond  or  until  further  notice 
from  HUD  that  all  funds  have  been 
obligated.  HUD  will  not  accept 
application  materials  sent  via  facsimile 
(FAX)  transmission. 

ADDRESSES:  a.  Allocation  Plans.  The 
addresses  for  applications  submitted  for 
Section  8  rental  vouchers  or  certificates 
in  connection  with  allocation  plans: 
HUD  Headquarters,  Office  of  PubUc  and 
Assisted  Housing  Operations,  Room 
4206,  451  Seventh  Street.  S.W., 
Washington.  D.C.,  20410;  and  the  local 
HUD  State  or  Area  Office.  Attention: 
Director.  Office  of  Public  Housing,  are 
the  official  places  of  receipt.  A  PHA's 
application  (see  paragraph  C.  of  NOFA 
FR-4085-N-01  (61  FR  56090.  October 
30. 1996),  captioned  Application 
Submission  Requirements,  regarding  the 
multiple  components  that  must 
comprise  an  HA's  application)  should 
be  submitted  concurrently  to  both 
offices. 

b.  Certain  Section  8  Projects.  The 
addresses  for  applications  submitted  for 
Section  8  rental  vouchers  or  certificates 
in  connection  with  Section  8  project- 
based  developments:  HUD 
Headquarters.  Operations  Division, 
Room  4220,  451  Seventh  St.,  S.W.. 
Washington,  D.C.,  20410;  and  the  local 
HUD  State  or  Area  Office,  Attention: 
Director.  Office  of  Public  Housing,  is  the 
official  place  of  receipt,  except  for 
applications  from  IHAs.  HUD's  local 
Office  of  Native  American  Programs, 
Attention:  Administrator,  Office  of 
Native  American  Programs,  is  the 
official  place  of  receipt  for  IHA 
appHcations.  The  application  should  be 
submitted  concurrently  to  HUD 
Headquarters  and  the  appropriate  local 
HUD  Office. 

For  ease  of  reference,  the  term  "HUD 
Office"  is  subsequently  used  throughout 
this  NOFA  to  mean  the  local  HUD  State 
Office,  local  HUD  Area  Office,  and  local 
HUD  Office  of  Native  American 
Programs. 

FURTHER  INFORMATION  CONTACT:  Gerald  J. 
Benoit,  Director,  Operations  Division, 
Office  of  Rental  Assistance,  Etepartment 
of  Housing  and  Urban  Development. 
451  Seventh  Street,  SW,  Washington, 
DC  20410-8000,  telephone  number 
(202)  708-^477  (this  is  not  a  toll-free 
number).  For  heahng-and  speech- 
impaired  persons,  this  number  may  be 
accessed  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  (this  is  a  toll-free  number). 


SUPPt.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  Section  8  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520),  and 
assigned  0MB  control  numbers  2577- 
0169  and  2577-0192.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  the  collection 
displays  a  valid  control  number. 

Promoting  Comprehensive  Approaches 
to  Housing  and  Community 
Development 

HUD  is  interested  in  promoting 
comprehensive,  coordinated  approaches 
to  housing  and  community 
development.  Economic  development, 
community  development,  public 
housing  revitahzation,  homeownership, 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welfare-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 
Toward  this  end.  the  Department  in 
recent  years  has  developed  the 
Consolidated  Planning  process  designed 
to  help  communities  undertake  such 
approaches. 

m  this  spirit,  it  may  be  helpful  for 
applicants  under  this  NOFA  to  be  aware 
of  other  related  HUD  NOFAs  that  have 
recently  been  published  or  are  expected 
to  be  published  in  this  fiscal  year.  By 
reviewing  these  NOFAs  with  respect  to 
their  program  purposes  and  the 
eligibility  of  applicants  and  activities, 
appUcants  may  be  able  to  relate  the 
activities  proposed  for  funding  under 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  and  to  the  conmiunity's 
Consolidated  Plan. 

Elsewhere  in  today's  Federal  Register, 
the  Department  has  pubUshed  a  related 
NOFA  concerning  Mainstream  Housing 
Opportunities  for  Persons  with 
Disabihties.  On  April  8, 1997,  the 
Department  published  in  the  Federal 
Register  the  NOFA  for  Continuum  of 
Care  Assistance.  Other  related  NOFAs 
the  Department  expects  to  publish  in 
the  Federal  Register  within  the  next  few 
weeks  include:  the  Family  Unification 
NOFA,  the  Housing  Opportiuiities  for 
Persons  with  Aids  NOFA,  the 
Supportive  Housing  for  the  Elderly 
NOFA,  and  the  Supportive  Housing  for 
Persons  with  Disabilities  NOFA. 

To  foster  comprehensive,  coordinated 
approaches  by  communities,  the 
Etepartment  intends  for  the  remainder  of 
FY  1997  to  continue  to  alert  applicants 
of  HUD's  NOFA  activity,  hi  addition,  a 
complete  schedule  of  NOFAs  to  be 
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pubhshed  during  the  fiscal  year  and 
those  already  published  appears  under 
the  HUD  Homepage  on  the  Internet, 
which  can  be  accessed  at  http:// 
www.hud.gov.nofas.html.  Additional 
steps  to  better  coordinate  HUD's  NOFAs 
are  being  considered  for  FY  1998. 

For  help  in  obtaining  a  copy  of  your 
community's  Consolidated  Plan,  please 
contact  the  conununity  development 
office  of  your  municipal  government. 

Family  Self-Sufficiency  (FSS)  Program 
Requirement 

Unless  specifically  exempted  by  HUD, 
all  rental  voucher  or  rental  certificate 
funding  (except  funding  for  renewals  or 
amendments]  reserved  in  FY  '97, 
including  funding  reserved  as  a  result  of 
this  NOFA,  will  be  used  to  establish  or 
increase  the  minimum  size  of  an  HA's 
FSS  program. 

A.  Authority  and  Funding 

(1)  Authority. 

Legislative  authority  to  provide 
Section  8  assistance  in  support  of 
allocation  plans  to  designate  public 
housing  for  occupancy  by  elderly 
families  only,  disabled  families  only,  or 
elderly  famiUes  and  disabled  families 
only  (covering  the  $25  million  available 
imder  this  NOFA)  is  found  at  Section  7 
of  the  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437e).  HUD's  Fiscal  Year  1997 
Appropriations  Act,  Public  Law  104- 
204,  approved  September  26, 1996 
(Appropriations  Act),  contains  language 
authorizing  the  use  of  Section  8  rental 
voucher  and  certificate  funding  for 
housing  agencies  to  implement 
allocation  plans  approved  by  the 
Secretary  for  designated  housing.  HUD's 
1997  Appropriations  Act  also  contains 
language  authorizing  the  use  of  Section 
8  rental  vouchers  and  certificates  by 
HAs  for  non-elderly  disabled  famihes 
who  are  not  receiving  housing 
assistance  in  certain  Section  8  project- 
based  developments,  in  accordance  with 
Section  651  of  the  Housing  and 
Community  Development  Act  of  1992 
where  the  owners  have  elected  to 
estabUsh  preferences  for  elderly  famiUes 
(covering  the  remaining  $25  million  of 
the  total  of  $50  million  available  under 
this  NOFA). 

(2)  Application  Funding 

a.  Allocation  Plans.  HUD  will  award 
funding  for  rental  vouchers  or 
certificates  to  PHAs  that  submit  an 
allocation  plan  to  designate  public 
housing  for  occupancy  by  elderly 
families  only,  disabled  families  only,  or 
disabled  and  elderly  families  only,  and 
that  also  administer  a  Section  8  rental 
certificate  or  rental  voucher  program. 


The  $25  million  in  funding 
announced  in  this  NOFA,  for  Section  8 
rental  vouchers  and  certificates  for 
persons  with  disabilities  in  support  of 
designated  housing  allocation  plans,  is 
in  addition  to  the  $78.6  railhon  in 
funding  previously  made  available  by 
the  NOFA  for  Rental  Assistance  for 
Persons  With  Disabilities  In  Support  of 
Designated  Housing  Allocation  Plans 
(NOFA  FR-4085-N-01)  pubhshed  at  61 
FR  56090  on  October  30, 1996. 

The  following  requirements  of  NOFA 
FR— 4085-N-Ol,  except  as  expressly 
modified  by  this  NOFA,  apply  to  all 
applications  received  after  the  date  of 
publication  of  this  NOFA,  including 
applications  funded  from  balances 
remaining  from  the  $78.6  million 
initially  made  available  by  the  NOFA 
FR-4085-N-O1: 

Section  A.(3)  Limit  on  Rental 
Assistance  Requested; 

Section  a.(4)  Guidelines,  except  see 
this  NOFA  for  turnover  and  HA 
Responsibilities; 

Section  C.  Application  Submission 
Requirements.  Additional  submission 
requirements  include: 

•  The  maximum  number  of  rental 
vouchers  or  certificates  that  an  HA  may 
apply  for  related  to  allocation  plans 
under  this  NOFA  and  NOFA  FR-4085- 
N-Ol  is  Umited  to  200.  The  PHA  must 
indicate  whether  it  will  accept  a 
reduction  in  the  nimnber  of  rental 
vouchers  or  certificates,  and  must  state 
the  minimum  number  of  rental  vouchers 
or  certificates  it  will  accept,  since  the 
funding  is  hmited  and  HUD  may  only 
have  enough  funds  to  approve  a  smaller 
amount  than  the  number  of  rental 
vouchers  or  certificates  requested. 

•  Also,  any  PHA  wishing  to  rely  on 
an  allocation  plan  previously  approved 
by  HUD  (i.e.,  not  submitted  as  part  of  a 
PHA's  application  in  response  to  NOFA 
FR-4085-N-01)  will  be  required  to 
resubmit  the  HUD-approved  allocation 
plan  as  part  of  its  application,  along 
with  updated  needs  data  indicating  why 
the  PHA  does  not  have  the  appropriate 
resources  to  carry  out  the  previously 
approved  or  submitted  plan,  identifying 
the  new  resources  (Section  8  rental 
vouchers  or  certificates)  needed  for 
persons  with  disabilities  and  disabled 
families,  and  addressing  the  housing 
needs  in  its  comprehensive  plan. 

•  Apphcants  who  choose  to  apply 
must  submit  an  allocation  plan  in 
conformity  with  the  requirements  in 
section  10(a)  of  the  Housing 
Opporttmity  Program  Extension  Act  of 
1996,  Pubhc  Law  104-120,  approved 
March  28, 1996,  as  explained  in  Notice 
PIH  97-12  (HA),  Requirements  for 
Designation  of  Public  Housing  Projects. 


Section  D.  Correction  of  Deficient 
Applications.  Section  D.(2)(b)(viii) 
lease-up  rate  threshold  does  not  apply 
to  applications  processed  under  this 
NOFA.  The  statutorily-required  three 
month  delay  in  the  reissuance  of 
turnover  rental  vouchers  and  certificates 
has  had  an  adverse  impact  on  the  lease- 
up  rate  of  HAs,  which  makes  it  unfair 
to  apply  this  threshold;  and 

Section  E.  Application  Selection 
Process,  except  section  E.(2),  Funding. 
HUD  intends  to  fund  all  approvable 
applications  for  designated  housing 
allocation  plans  on  a  first-come,  first- 
served  basis  (not  to  exceed  a  maximum 
of  200  rental  vouchers  or  certificates  for 
any  individual  application). 
Applications  will  be  funded  for  the  total 
number  of  units  requested  by  the  PHA 
and  approved  by  the  HUD  Office  (not  to 
exceed  200  units)  in  accordance  with 
the  NOFA.  However,  when  remaining 
budget  authority  is  insufficient  to  fund 
the  last  selected  PHA  application  in  full, 
HUD  Headquarters  will  fund  that 
application  to  the  extent  of  the  funding 
available  unless  the  PHA's  application 
indicates  it  will  only  accept  a  higher 
nimiber  of  units.  In  that  event,  the  next 
selected  application  shall  be  one  which 
has  indicated  a  willingness  to  accept  the 
lesser  amount  of  funding  for  units 
available. 

The  $25  million  made  available  by 
this  NOFA  is  one-year  budget  authority 
which  will  support  approximately  4,200 
rental  vouchers  and  certificates  in 
connection  with  approvable  PHA 
allocation  plans.  The  funding  under  this 
NOFA  will  be  obligated  only  after  the 
$58.3  million  of  five-year  budget 
authority  and  the  $20.3  million  of  two- 
year  budget  authority  provided  under 
NOFA  FR-4085-N-O1  are  obhgated. 
The  rental  vouchers  and  certificates  will 
assist  PHAs  in  providing  sufficient 
alternative  resources  to  meet  the 
housing  needs  of  those  persons  with 
disabilities  who  would  have  been 
housed  by  the  PHA  if  occupancy  in  the 
designated  pubhc  housing  project  were 
not  restricted  to  elderly  households  and 
assist  PHAs  that  wish  to  continue  to 
designate  their  buildings  as  "mixed 
elderly  and  disabled  buildings"  but  can 
demonstrate  a  need  for  alternative 
resources  for  persons  with  disabihties 
that  is  consistent  with  the  jurisdiction's 
Consohdated  Plan  and  the  low-income 
housing  needs  of  the  jurisdiction. 

b.  Certain  Section  8  Projects.  HUD 
also  vdll  award  $25  million  in  one-year 
budget  authority  for  approximately 
4,200  rental  vouchers  and  certificates  to 
HAs  that  submit  an  application 
identifying  the  number  of  non-elderly 
disabled  families  who  are  not  receiving 
housing  assistance  in  certain  Section  8 
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project-based  developments  where  the 
owners  have  elected  to  establish 
preferences  for  elderly  families.  HUD 
intends  to  fund  all  approvable 
applications  for  these  funds  on  a  first- 
come,  first-served  basis. 

c  Redistribution  of  Funds.  In  the 
event  that  approvable  applications  are 
received  for  more  funding  than  the  $25 
million  being  made  available  in  this 
NOFA  related  to  certain  Section  8 
projects,  funds  will  be  transferred  from 
the  $25  million  made  available  under 
this  NOFA  for  applications  related  to 
allocation  plans.  In  the  event  that 
approvable  applications  are  received  for 
more  than  the  combined  funding  made 
available  under  this  NOFA  and  NOFA 
FR-4085-N-01  for  applications  related 
to  allocation  plans,  funds  will  be 
transferred  from  the  $25  million  being 
made  available  in  this  NOFA  related  to 
certain  Section  8  projects. 

d.  Turnover.  Wnen  a  rental  voucher  or 
rental  certificate  under  this  program 
becomes  available  for  reissue  (e.g.,  the 
individual  or  family  initially  selected 
for  the  program  drops  out  of  the 
program  or  is  unsuccessful  in  the  search 
for  a  unit),  the  rental  assistance  may  be 
used  only  for  another  individual  or 
family  eligible  for  assistance  under  this 
program  for  five  years,  subject  to 
appropriations  for  renewal  funding, 
irom  the  date  the  funding  for  the  rental 
assistance  was  added  to  the  ACC. 

(e)  HA  Responsibilities: 

In  addition  to  HA  responsibilities 
under  the  Section  8  programs  and  under 
HUD  regulations  for  nondiscrimination 
based  on  disability  (24  CFR  8.28)  and  to 
affirmatively  further  fair  housing,  HAs 
that  receive  rental  voucher  or  certificate 
funding  must: 

(i)  where  requested  by  the  individual, 
assist  program  participants  to  gain 
access  to  supportive  services  available 
within  the  community  but  not  require 
eligible  applicants  or  participants  to 
accept  supportive  services  as  a 
condition  of  participation  or  continued 
occupancy  in  the  program; 

(ii)  Identify  public  and  private 
funding  sources  to  assist  participants  in 
covering  the  costs  of  modifications  that 
need  to  be  made  to  their  units  needed 
as  a  reasonable  accommodation  for  their 
disabilities; 

(iii)  Not  deny  persons  who  qualify  for 
rental  assistance  under  this  program 
other  housing  opportunities,  or 
otherwise  restrict  access  to  HA 
programs  to  eligible  applicants  who 
choose  not  to  partidfMte;  and 

(iv)  Provide  assistance  to  increase 
access  by  program  participants  to 
housing  units  in  a  variety  of 
neighborhoods  (including  areas  with 
low  poverty  concentrations)  and  to 


locate  and  obtain  a  unit  suited  to  their 
needs  (Section  8  search  assistance). 

B.  Background,  Purpose  and 
Substantive  Description  for  Rental 
Vouchers  and  Certificates  Pertinent  to 
Certain  Section  8  Project-Based 
Developments 

(1)  Background 

HUD'S  Fiscal  Year  1997 
Appropriations  Act  provided  that 
funding  for  Section  8  rental  vouchers 
and  certificates  would  be  made 
available  to  nonelderly  disabled  families 
affected  by  the  establishment  of 
preferences  in  accordance  with  Section 
651  of  the  Housing  and  Community 
Development  Act  of  1992  (42  U.S.C. 
13611).  Section  651  of  the  1992  Act 
allowed  owners  of  the  following  Section 
8  developments  (limited  to  only  such 
developments  originally  designed 
primarily  for  occupancy  by  elderly 
families)  to  provide  preferences  to 
elderly  families  in  selecting  tenants  for 
available  assisted  units  in  those 
projects: 

(a)  Section  8  New  Construction 
Program,  24  CFR  Part  880; 

(b)  Section  8  Substantial 
Rehabilitation  Program,  24  CFR  Part 
881; 

(c)  State  Housing  Agencies  Program 
(insofar  as  involving  new  construction 
and  substantial  rehabilitation).  24  CFR 
Part  883; 

(d)  New  Construction  Set-Aside  for 
Section  515  Rural  Rental  Housing 
Projects  Program,  24  CFR  Part  884;  and 

(e)  Section  8  Housing  Assistance 
Program  for  the  Disposition  of  HUD- 
Owned  Projects  (insofar  as  involving 
substantial  rehabilitation),  24  CFR  Part 
886,  subpart  C. 

(2)  Purpose 

The  rental  vouchers  and  certificates 
that  HAs  may  apply  for  under  this 
NOFA  will  assist  these  agencies  in 
providing  sufficient  alternative 
resources  to  meet  the  housing  needs  of 
those  non-elderly  disabled  families  who 
would  have  been  housed  if  the  owners 
of  the  Section  8  project-based 
developments  identified  in  paragraph 
B.(l)  above  had  not  elected  to  provide 
preferences  to  elderly  families  in 
selecting  tenants  for  vacancies  in 
assisted  units  in  those  developments. 

(3)  Limit  on  Rental  Assistance 
Requested 

An  HA  may  apply  only  for  the 
number  of  units  needed  to  house  those 
non-elderly  disabled  families  who  are 
on  the  waiting  list  of  an  owner  of  a 
Section  8  project-based  development, 
identified  in  paragraph  8.(1)  above 


where  the  owner  elected  to  provide 
preferences  to  elderly  families  and  to 
house  other  non-elderly  disabled 
families  residing  in  the  community  who 
would  qualify  for  one-  or  zero-bedroom 
units. 

(4)  Guidelines 

(a)  Definitions 

Elderly  Family.  A  Family  whose  head 
of  household,  spouse,  or  sole  member  is 
62  years  or  older. 

Non-elderiy  Disabled  Family.  A 
family  who  is  not  elderly,  and  whose 
head,  spouse,  or  sole  member  is  a 
person  with  disabilities.  The  term  "non- 
elderly  disabled  family"  may  include 
two  or  more  such  persons  with 
disabilities  living  together,  and  one  or 
more  such  persons  with  disabilities 
living  with  one  or  more  persons  who  are 
determined  to  be  essential  to  the  care 
and  well-being  of  the  person  or  persons 
with  disabilities. 

Person  with  Disabilities.  A  person 
who: 

(a)  Has  a  disability  as  defined  in 
Section  223  of  the  Social  Security  Act 
(42  U.S.C.  423),  or 

(b)  Is  determined  to  have  a  physical, 
mental  or  emotional  impairment  that: 

(i)  Is  expected  to  be  of  long-continued 
and  indefinite  duration; 

(ii)  Substantially  impedes  his  or  her 
ability  to  live  independently;  and 

(iii)  Is  of  such  a  nature  that  such 
ability  could  be  improved  by  more 
suitable  housing  conditions,  or 

(c)  Has  a  developmental  disability  as 
defined  in  section  102  of  the 
IDevelopmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (42  U.S.C. 
6001(5)). 

The  term  "person  with  disabilities" 
does  not  exclude  persons  who  have  the 
disease  of  acquired  immunodeficiency 
syndrome  (AIDS)  or  any  conditions 
arising  from  the  etiologic  agent  for 
acquired  immunodeficiency  syndrome 
(HIV). 

(b)  Eligible  HAs 

HAs  that  submit  an  application  for 
Section  8  rental  vouchers  or  certificates 
reflective  of  the  need  for  housing  by 
non-elderly  disabled  families  (in 
connection  with  the  establishment  of 
preferences  by  owners  for  the  admission 
of  elderly  families  to  certain  Section  8 
project -based  developments),  and  also 
administer  a  Section  8  rental  certificate 
and/or  rental  voucher  program. 

Some  HAs  currently  administering 
the  Section  8  rental  certificate  and 
voucher  programs  have,  at  the  time  of 
publication  of  this  NOFA,  major 
program  management  findings  that  are 
open  and  unresolved  or  other  significant 
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program  compliance  problems  (e.g.,  HA 
has  not  implemented  mandatory  FSS 
Program).  HUD  will  not  accept 
applications  for  funding  from  these  HAs 
as  contract  administrators  if,  on  the 
application  deadline,  the  findings  are 
not  closed  to  HUD's  satisfaction.  If  these 
HAs  want  to  apply  under  this  NOFA. 
the  HA  must  submit  an  application  that 
designates  another  housing  agency,  non- 
profit agency,  or  contractor  that  is 
acceptable  to  HUD  and  includes  an 
agreement  with  the  other  housing 
agency  or  contractor  to  administer  the 
new  funding  increment  on  behalf  of  the 
HA.  The  Office  of  Public  Housing,  for 
PHAs,  and  the  Office  of  Native 
American  Programs,  for  IHAs,  in  the 
local  HUD  Office  will  notify 
immediately  after  publication  of  this 
NOFA,  those  PHAs  and  IHAs  that  are 
not  eligible  to  apply.  Applications 
submitted  by  these  HAs  without  an 
agreement  from  another  housing  agency 
or  contractor,  approved  by  HUD.  to 
serve  as  contract  administrator  will  be 
rejected. 

(c)  Eligible  Participants 

Eligible  participants  include  non- 
elderly  disabled  families  who  were  on 
the  waiting  list  (at  the  time  of 
application)  of  a  covered  development 
listed  in  paragraph  B.(l).  where  the 
owner  had  exercised  a  preference  for  the 
admission  of  elderly  families  when  the 
HA  received  the  names  of  these  families 
fit)m  the  management  of  this 
development(s)  for  purposes  of 
requesting  either  Section  8  rental 
certificates  or  vouchers  in  response  to 
this  NOFA.  These  non-elderly  disabled 
families  need  not  be  listed  on  the  HA's 
Section  8  waiting  list  in  order  to  be 
offered  and  receive  Section  8  rental 
assistance;  i.e..  it  is  sufficient  that  their 
names  are  on  the  waiting  list  for  a 
covered  Section  8  development  at  the 
time  their  names  are  provided  to  the  HA 
by  the  owner.  Eligible  participants  also 
include  other  non-elderly  disabled 
families  residing  in  the  community  who 
would  qualify  for  a  one-  or  zero- 
bedroom  unit. 

(d)  Rental  Voucher  and  Certificate 
Assistance 

(i)  Section  8  regulations.  HAs  must 
administer  the  Section  8  assistance  in 
accordance  with  HUD  regulations 
governing  the  Section  8  rental  voucher 
and  certificate  programs. 

(ii)  Section  8  admission  requirements. 
Section  8  assistance  must  be  provided  to 
eligible  applicants  in  conformity  with 
applicable  rules  governing  the  Section  8 
program,  and  in  accordance  with  the 
HA's  administrative  plan. 


(e)  Turnover 

When  a  rental  voucher  or  rental 
certificate  issued  in  support  of  the 
program  becomes  available  for  reissue 
(e.g.,  the  individual  or  family  initially 
selected  for  the  program  drops  out  of  the 
program  or  is  unsuccessful  in  the  search 
for  a  unit),  the  rental  assistance  may  be 
used  only  for  another  individual  or 
family  eligible  for  assistance  in  support 
of  the  program  for  five  years,  subject  to 
appropriations  for  renewal  funding, 
from  the  date  the  funding  for  the  rental 
assistance  was  added  to  the  ACC. 

(f)  HA  Responsibilities 

In  addition  to  HA  responsibilities 
under  the  Section  8  programs  and  under 
HUD  regulations  for  nondiscrimination 
based  on  disability  (24  CFR  8.28)  and  to 
affirmatively  further  fair  housing.  HAs 
that  receive  rental  voucher  or  certificate 
funding  must: 

(i)  Where  requested  by  the  individual, 
assist  program  participants  to  gain 
access  to  supportive  services  available 
vdthin  the  community  but  not  require 
eligible  applicants  or  participants  to 
accept  supportive  services  as  a 
condition  of  participation  or  continued 
occupancy  in  the  program; 

(ii)  Identify  public  and  private 
funding  sources  to  assist  participants  in 
covering  the  costs  of  modifications  that 
need  to  be  made  to  their  units  needed 
as  a  reasonable  accommodation  for  their 
disabilities; 

(iii)  Not  deny  persons  who  qualify  for 
rental  assistance  under  this  program 
other  housing  opportimities,  or 
otherwise  restrict  access  to  HA 
programs  to  eligible  applicants  who 
choose  not  to  participate;  and 

(iv)  Provide  assistance  to  increase 
access  by  program  participants  to 
housing  units  in  a  variety  of 
neighborhoods  (including  areas  with 
low  poverty  concentrations)  and  to 
locate  and  obtain  a  unit  suited  to  their 
needs  (Section  8  search  assistance). 

C.  Allocation  Amount  for  Rental 
Vouchers  and  Certificates  Pertinent  to 
Certain  Section  8  Project-Based 
Developments 

This  NOFA  announces  the  availability 
of  up  to  $25  million  (approximately)  of 
one-year  budget  authority  that  wdll 
support  about  4,200  Section  8  rental 
vouchers  or  certificates.  HAs  are 
provided  with  the  opportunity  to  apply 
for  rental  vouchers  or  certificates  in 
conjunction  with  the  submission  of  an 
application  to  provide  rental  assistance 
to  non-elderly  disabled  families  from 
the  waiting  list  of  certain  Section  8 
project-based  developments  (see 
paragraph  B.(l))  where  the 


developments  were  originally  designed 
primarily  for  the  occupancy  of  elderly 
families,  and  where  the  owners  elected 
to  provide  preferences  to  elderly 
families  in  selecting  tenants  for 
available  assisted  units  in  the 
developments  and  to  house  other  non-  " 
elderly  disabled  families  residing  in  the 
community  who  would  qualify  for  one- 
or  zero-bedroom  imits. 

D.  Application  Submission 
Requirements  for  Rental  Vouchers  and 
Certificates  Pertinent  to  Certain  Section 
8  Project-Based  Developments 

(1)  Form  HUD-52515 

All  HAs  must  complete  form  HUD- 
52515j  Funding  Application,  for  the 
Section  8  rental  certificate  and  rental 
voucher  programs  (dated  January  1996). 
This  form  includes  all  necessary 
certifications  for  Fair  Hoiising,  Drug 
Free  Workplace,  and  Lobbying 
A.ctivities;  therefore,  HAs  can  complete 
and  sign  the  new  form  HUD-52515  to 
meet  the  requirements  of  these 
certifications.  An  application  must 
include  the  information  in  Section  C, 
Average  Monthly  Adjusted  Income,  of 
form  HUD-52515  in  order  for  HUD  to 
calculate  the  amount  of  Section  8 
budget  authority  necessary  to  fund  the 
requested  number  of  units.  Copies  of 
form  HUD-52515  may  be  obtained  from 
the  local  HUD  Office  or  may  be 
dovmloaded  fixim  the  HUD  Home  Page 
on  the  Internet's  world  wide  web  (http:/ 
/www.hud.gov). 

(2)  Local  Government  Cotnments 

Section  213  of  the  Housing  and 
Communify  Development  Act  of  1974 
(42  U.S.C.  1439)  requires  that  HUD 
independently  determine  that  there  is  a 
need  for  the  housing  assistance 
requested  in  applications  and  solicit 
and  consider  comments  relevant  to  this 
determination  from  the  chief  executive 
officer  of  the  unit  of  general  local 
government.  The  HUD  Office  will  obtain 
section  213  comments  from  ^e  unit  of 
general  local  government  in  accordance 
with  24  CFR  part  791,  subpart  C, 
Applications  for  Housing  Assistance  in 
-^  Areas  Without  Housing  Assistance 
Plans.  Comments  submitted  by  the  unit 
of  general  local  government  must  be 
considered  before  an  application  can  be 
approved. 

For  purposes  of  expediting  the 
application  process,  the  HA  needs  to 
encourage  the  chief  executive  officer  of 
the  unit  of  general  local  government  to 
submit  a  letter  with  the  application 
commenting  on  the  HA's  application  in 
accordance  with  section  213.  Because 
HUD  cannot  approve  an  application 
until  the  30-day  comment  period  is 
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closed,  the  section  213  letter  should  not 
only  comment  on  the  application,  but 
also  state  that  HUD  may  consider  the 
letter  to  be  the  final  comments  and  that 
no  additional  comments  will  be 
forthcoming  from  the  unit  of  general 
local  government. 

(3)  Letter  of  Intent  and  Narrative 

All  the  items  in  this  section  must  be 
included  in  the  application  submitted  to 
the  HUD  Office.  The  HA  must  state  in 
its  cover  letter  to  the  application 
whether  it  will  accept  a  reduction  in  the 
number  of  rental  certificates  or  rental 
vouchers  and  the  minimum  number  of 
rental  certificates  or  rental  vouchers  it 
will  accept,  since  the  funding  is  limited 
and  HUD  may  only  have  enough  funds 
to  approve  a  smaller  amount  than  the 
number  of  rental  certificates  or  rental 
vouchers  requested. 

(4)  Certification,  Waiting  List 
Information  and  Other  Non-Elderly 
Disabled  Families  Residing  in  the 
Community 

In  order  to  support  the  requested 
number  of  rental  vouchers  or  certificates 
being  requested  on  the  form  HUD- 
52515,  the  HA's  application  must 
include  a  certification  statement  from 
the  owner  of  a  covered  development(s) 
(see  paragraph  B.(l)).  that  the 
development  is  a  covered  development, 
it  was  developed  primarily  for 
occupancy  by  the  elderly,  the  owner  has 
established  preferences  for  the 
admission  of  elderly  families  and 
indicating  the  number  of  non-elderly 
disabled  families  on  the  Owner's 
waiting  list  for  the  development(s).  HAs 
may  contact  the  local  HUD  State  or  Area 
Office's  Director.  Multifamily  Division, 
to  get  the  addresses  and  telephone 
numbers  of  the  developments  falling 
under  the  programs  listed  in  paragraph 
B.(l).  The  HA  will  then  need  to  contact 
the  management/owners  of  these 
developments  within  their  jurisdiction 
to  determine,  in  each  case,  if  the 
development  was  originally  designed 
primarily  for  occupancy  by  elderly 
families  and  if  the  owner  has 
established  a  preference  for  the 
admission  of  elderly  families  in 
accordance  with  the  applicable  program 
regulation. 

Owners  of  covered  developments  are 
encouraged  to  cooperate  with  HAs  in  a 
timely  manner  in  making  these 
determinations  and  (if  applicable)  in 
providing  the  certification  that  their 
development  is  a  covered  development 
(for  example:  a  development  under  the 
Section  8  New  Construction  Program), 
and  that  it  was  developed  primarily  for 
occupancy  by  the  elderly,  and  that  the 
owner  has  established  preferences  for 


the  admission  of  elderly  families.  The 
owner  will  also  conciurently  provide 
the  HA  with  names,  addresses  and 
telephone  numbers  of  those  families  on 
the  development's  waiting  list  that  are 
non-elderly  disabled  families. 

HAs  must  also  submit  information 
supportive  of  the  number  of  other  non- 
elderly  disabled  families  residing  in  the 
community  who  would  qualify  for  one- 
bedroom  or  zero-bedroom  units  (not  on 
the  waiting  lists  of  covered 
developments). 

E.  Corrections  to  Deficient  Applications 
for  Section  8  Rental  Vouchers  and 
Certificates  Pertinent  to  Certain  Section 
8  Project-Based  Developments 

(1)  Acceptable  Applications 

The  local  HUD  Office  will  initially 
screen  all  applications  and  notify  HAs 
of  deficiencies  by  letter  within  7 
calendar  days.  If  an  application  has 
deficiencies,  the  HA  will  have  14 
calendar  days  from  the  date  of  the 
issuance  of  the  HUD  notification  letter 
to  submit  the  missing  or  corrected 
information  to  the  HUD  Office  before 
the  application  can  be  considered  for 
further  processing  by  HUD.  All  HAs 
must  submit  corrections  within  14 
calendar  days  ftt)ra  the  date  of  the  HUD 
Office  letter  notifying  the  applicant  of 
any  such  deficiency.  Information 
received  after  3  p.m.  local  time  (i.e.,  the 
time  in  the  appropriate  HUD  Office),  of 
the  14th  calendar  day  of  the  correction 
period  will  not  be  accepted  and  the 
application  will  be  rejected  as 
incomplete. 

(2)  Unacceptable  Applications 

(a)  After  the  14-calendar  day 
deficiency  correction  period,  the  HUD 
Office  will  immediately  notify  any  HA 
that  submitted  an  application  that  the 
local  HUD  Office  determines  is  not 
acceptable  for  processing.  The  HUD 
Office  notification  of  rejection  letter  to 
the  HA  must  state  the  basis  for  the 
decision. 

(b)  Applications  for  Section  8  rental 
assistance  that  fall  into  any  of  the 
following  categories  will  not  be 
processed: 

(i)  There  is  a  pending  civil  rights  suit 
against  the  HA  instituted  by  the 
Department  of  Justice  or  there  is  a 
pending  administrative  action  for  civil 
rights  violations  instituted  by  HUD 
(including  a  charge  of  discrimination 
under  the  Fair  Housing  Act). 

(ii)  There  has  been  an  adjudication  of 
a  civil  rights  violation  in  a  civil  action 
brought  against  the  HA  by  a  private 
individual,  unless  the  HA  is  operating 
in  compliance  with  a  court  order  or 
implementing  a  HUD-approved  resident 


selection  and  assignment  plan  or 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance. 

(iii)  There  are  outstanding  findings  of 
noncompliance  with  civil  rights 
statutes.  Executive  Orders,  or 
regulations,  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretary  has  issued  a  charge  against  the 
applicant  under  the  Fair  Housing  Act. 
unless  the  applicant  is  operating  under 
a  conciliation  or  compliance  agreement 
designed  to  correct  the  areas  of 
noncompliance. 

(iv)  HUD  has  denied  application 
processing  under  Title  Vl  of  the  Civil 
Rights  Act  of  1964,  the  Attorney 
General's  Guidelines  (28  CFR  50.3),  and 
the  HUD  Title  VI  regulations  (24  CFR 
1.8)  and  procedures  (HUD  Handbook 
8040.1),  or  under  section  504  of  the 
Rehabilitation  Act  of  1973  and  HUD 
regulations  (24  CFR  8.57). 

(v)  The  HA  has  serious  unaddressed, 
outstanding  Inspector  General  audit 
findings.  Fair  Housing  and  Equal 
Opportunity  monitoring  and 
compliance  review  findings,  or  HUD 
management  review  findings  for  its 
rental  voucher  or  rental  certificate 
programs.  HA  has  serious 
underutilization  of  rental  vouchers  or 
certificates  not  attributable  to  the  three 
month  statutory  delay  for  the  reissuance 
of  rental  vouchers  and  certificates.  The 
only  exception  to  this  category  is  if  the 
HA  has  been  identified  under  the  policy 
established  in  section  B.(4)(b)  of  this 
NOFA  and  the  HA  makes  application 
with  a  designated  contract 
administrator. 

(vi)  The  HA  is  involved  in  litigation 
and  HUD  determines  that  the  litigation 
may  seriously  impede  the  ability  of  the 
HA  to  administer  an  additional 
increment  of  rental  vouchers  or  rental 
certificates. 

(vii)  An  HA  application  that  does  not 
comply  with  the  requirements  of  24  CFR 
982.102  and  this  NOFA,  after  the 
expiration  of  the  14-calendar  day 
technical  deficiency  correction  period 
will  be  rejected  from  processing. 

F.  Application  Selection  Process  for 
Section  8  Rental  Vouchers  and 
Certificates  Pertinent  to  Certain  Section 
8  Project-Based  Developments 

(1)  HUD  Office  Review 

Upon  receipt,  the  Office  of  Public 
Housing  in  the  HUD  Office  will  screen 
HA  applications  and  stop  processing 
any  applications  found  unacceptable  for 
further  processing,  as  per  paragraph 
E.(2)  above. 

If  the  HUD  Office  determines  that  the 
application  is  approvable,  it  will  notify 
HUD  Headquarters,  Attention:  Gerald 
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Benoit,  Director,  Operations  Division, 
Room  4220.  451  Seventh  St.,  S.W.. 
Washington.  D.C.  20410,  that  it  is 
recommending  that  the  application  be 
funded.  Headquarters  shall  be  notified 
by  the  HUD  Office  writhin  30  days  of  the 
date  of  its  receipt  of  the  HA's 
application  in  response  to  this  NOFA. 

(2)  Funding 

Headquarters  will  fund,  on  a  first- 
come,  first-served  basis,  all  applications 
determined  approvable  by  HUD 
Headquarters  and  for  which  the  Section 
8  application  is  recommended  for 
approval  by  the  HUD  Office.  The  "first- 
come"  status  of  each  HA's  application 
shall  be  based  on  the  date  and  time  the 
application  (concurrently  submitted  to 
HUD  Headquarters  and  the  local  HUD     • 
Office — see  paragraph  b.  Certain  Section 
8  Projects,  under  the  paragraph  entitled 
Addresses)  is  received  in  HLTD 
Headquarters.  As  HAs  are  selected,  the 
cost  of  funding  the  applications  vdll  be 
subtracted  fix>m  the  funds  available. 
Any  remaining  funds  will  be  added  to 
those  funds  for  use  in  funding 
applications  related  to  designated 
housing  allocation  plans. 

When  remaining  budget  authority  is 
insufficient  to  fund  the  last  selected  HA 
appUcation  in  full,  HUD  Headquarters 
will  fund  that  application  to  the  extent 
of  the  funding  available,  unless  the  HA's 
application  indicates  it  will  only  accept 
a  higher  niunber  of  units.  In  that  event, 
the  next  selected  application  shall  be 
one  which  has  indicated  a  willingness 
to  accept  the  lesser  amount  of  funding 
for  imits  available. 

(3)  Program  Type 

If  an  HA's  application  specifically 
requests  funding  for  either  rental 
vouchers  or  rental  certificates,  and 
funding  for  the  specified  program  is  not 
available,  HUD  will  award  the  available 
form  of  assistance,  notwithstanding  the 
program  type  specified  in  the  HA 
application. 

G.  Other  Matters 

Catalog  of  Federal  Domestic  Assistance 

The  Federal  Domestic  Assistance 
numbers  for  this  program  are:  14.855 
and  14.857. 

Environmental  Impact 

This  NOFA  provides  funding  under, 
and  does  not  alter  environmental 
requirements  of,  24  CFR  part  982.  This 
NOFA  provides  funding  only  for  the 
tenant-based  assistance,  which  is  a 
categorical  exclusion  not  subject  to  the 
individual  environmental  clearance 
requirements  cited  in  24  CFR  50.4.  The 
regulations  referred  to  above,  therefore, 
do  not  contain  environmental  review 


requirements.  Accordingly,  under  24 
CFR  50.19(c)(5),  this  NOFA  is 
categorically  excluded  from 
environmental  review  requirements 
under  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321). 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  FederaUsm,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  notice  is  not  subject  to  review 
under  the  Order.  This  notice  is  a 
funding  notice  and  does  not 
substantially  alter  the  established  roles 
of  the  Department,  the  States,  and  local 
governments,  including  HAs. 

Impact  on  the  Family 

The  General  Coimsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  within  the  meaning 
of  the  Executive  Order  and.  thus,  is  not 
subject  to  review  under  the  Order.  This 
is  a  funding  notice  and  does  not  alter 
program  requirements  concerning 
family  eligibility. 

Accountability  in  the  Provision  of  HUD 
Assistance 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  the  final  rule  codified  at  24  CFR 
part  4,  subpart  A,  published  on  April  1, 
1996  (61  FR  1448),  contain  a  nimiber  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14. 1992,  HUD  published,  at  57 
FR  1942.  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

a.  Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentatioaand  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 


beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition.  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis. 

b.  Disclosures.  HUD  will  make 
available  to  the  public  for  five  years  all 
apphcant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
apphcant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

Section  103  HUD  Reform  Act.  Section 
103  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989, 
and  HUD's  implementing  regulation 
codified  at  subpart  B  of  24  CFR  part  4. 
applies  to  the  funding  competition 
announced  today.  These  requirements 
continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  section  103  from 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  imfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  section  103  and 
subpart  B  of  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Office  of  Ethics  (202)  708- 
3815.  (This  is  not  a  toll-free  number.) 
For  HUD  employees  who  have  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  vfith  persons  outside  HUD, 
the  employee  should  contact  the 
appropriate  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

Prohibition  Against  Lobbying 
Activities.  Applicants  for  funding  under 
this  NOFA  are  subject  to  the  provisions 
of  Section  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriation  Act  for  Fiscal  Year  1991, 
31  U.S.C.  Section  1352  (the  Byrd 
Amendment)  and  to  the  provisions  of 
the  Lobbying  Disclosure  Act  of  1995, 
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Public  Law  104-65  (December  19, 
1995). 

The  Byrd  Amendment,  which  is 
implemented  in  regulations  at  24  CFR 
Part  87,  prohibits  applicants  for  Federal 
contracts  and  grants  from  using 
appropriated  funds  to  attempt  to 
influence  Federal  Executive  or 
legislative  officers  or  employees  in 
connection  with  obtaining  such 
assistance,  or  with  its  extension, 
continuation,  renewal,  amendment  or 
modification.  The  Byrd  Amendment 
appUes  to  the  hmds  that  are  the  subject 
of  this  NOFA.  Therefore,  applicants 
must  Hie  a  certification  stating  that  they 
have  not  made  and  will  not  make  any 


prohibited  payments  and,  if  any 
payments  or  agreement  to  make 
payments  of  nonappropriated  funds  for 
these  purposes  have  been  made,  a  form 
SF-LLL  disclosing  such  payments  must 
be  submitted.  The  certification  and  the 
SF-LLL  are  included  in  the  application 
package. 

The  Lobbying  Disclosure  Act  of  1995, 
PubUc  Law  104-65  (December  19, 
1995),  which  repealed  Section  112  of 
the  HUD  Reform  Act  and  resulted  in  the 
elimination  of  the  regulations  at  24  CFR 
Part  86,  requires  all  persons  and  entities 
who  lobby  covered  Executive  or 
Legislative  Branch  officials  to  register 
with  the  Secretary  of  the  Senate  and  the 


Clerk  of  the  House  of  Representatives 
and  file  reports  concerning  their 
lobbying  activities. 

IHAs  established  by  an  Indian  tribe  as 
a  result  of  the  exercise  of  the  tribe's 
sovereign  power  are  excluded  from 
coverage  of  the  Byrd  Amendment,  but 
IHAs  established  under  State  law  are 
not  excluded  from  the  statute's 
coverage. 

Dated:  April  7, 1997. 

Kevin  Emanuci  Marchman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

[PR  Doc.  97-9334  Filed  4-9-97;  8:45  am) 
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Proclamation  6983  of  April  8,  1997 

National  Former  Prisoner  of  War  Recognition  Day,  1997 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Throughout  the  annals  of  American  military  history,  our  men  and  women 
in  uniform  have  placed  themselves  in  great  peril  for  the  benefit  of  our 
Nation.  Many  of  these  courageous  guardians  of  our  freedoms  have  been 
held  against  their  will  as  prisoners  of  war.  The  American  people,  including 
those  now  serving  in  our  Armed  Forces,  continue  to  hold  in  the  highest 
esteem  these  men  and  women  who  suffered  the  loss  of  their  personal  freedom 
and,  in  some  instances,  their  lives. 

Although  there  is  no  threat  of  a  major  conflict  in  our  immediate  future, 
we  face  continuing  military  challenges,  and  our  Armed  Forces  still  deploy 
"in  harm's  way"  to  maintain  American  interests  and  stability  throughout 
the  world.  Whether  attempting  to  keep  the  peace  in  Bosnia,  evacuating 
American  citizens  from  Albania,  or  patrolling  the  world's  seas  and  skies, 
our  service  men  and  women  risk  capture  by  unfriendly  foreign  forces. 

American  prisoners  of  war  have  always  proudly  struggled  for  their  freedom 
and  have  demonstrated  a  profound  dedication  to  their  country.  Although 
international  law,  as  set  forth  in  the  Geneva  Convention,  confers  a  protected 
status  on  prisoners  of  war,  many  Americans  faced  difficult  conditions,  includ- 
ing torture,  but  they  persevered,  taking  comfort  in  their  love  of  God,  family, 
and  country.  We  can  never  know  the  extent  of  the  brutality  and  hardships 
many  of  them  encountered,  but  we  can  express  our  sincere  admiration 
for  their  courage  and  bravery. 

As  we  observe  National  Former  Prisoner  of  War  Recognition  Day,  we  honor 
and  recognize  all  American  service  personnel  who  endured  detention  or 
captivity  in  the  service  of  their  Nation.  We  take  comfort  in  knowing  that 
.  despite  enduring  daily  physical  and  mental  trials,  many  survived  and  re- 
turned to  productive  lives  at  home.  But  we  remember  and  pay  homage 
and  respect  to  those  who  made  the  ultimate  sacrifice  while  in  enemy  hands. 
Today,  we  enjoy  the  freedoms  that  generations  of  American  men  and  women 
have  fought  to  defend.  Let  us  extend  to  Americans  who  were  prisoners 
of  war,  and  to  their  families,  our  profound  gratitude  for  their  unselfish 
contribution  to  the  preservation  of  our  country.  We  will  never  forget. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  9,  1997,  as  National 
Former  Prisoner  of  War  Recognition  Day.  I  call  upon  all  Americans  to 
join  in  remembering  former  American  prisoners  of  war  who  suffered  the 
hardships  of  enemy  captivity.  I  also  call  upon  Federal,  State,  and  local 
government  officials  and  private  organizations  to  observe  this  day  with 
appropriate  ceremonies,  programs,  and  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 


(FR  Doc.  97-9475 
Filed  4-9-97:  8:45  am) 
Billiiig  code  3199-01-P 
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56 15800 

103 1 5794 

570 17498 

25CFR 

12 15610 

Proptwd  Rutas: 

41 15446 

26CFR 

54  (2  documents) 16894, 

17004 
PropoMd  Rutm 

1 1 7572 

54 17004 

27CFR 

4 16479 

Propo««d  RutoK 

9 16602 

29CFR 

1603 17542 


2520 16979 

2590 16894,  17004 

30CFR 

915 16490 

Propoaad  RuI«k 

202 _ 1 61 21 

21 6 16121 

243 16116 

253 15639 

926 16506 

944 16507 

946 16509 

31  CFR 

500 17548 

32  CFR 

2 17548 

701 1 561 4 

806b 17070 

Proposad  Rules: 

199 16510 

216 : 16691 

552 15639 

33  CFR 

5 16695 

26 16695 

27 16695 

95 „ 16695 

100 16695 

110 16695 

117 15842.  17071 

130...„ 16695 

136 „ 16695 

138 „ 16695 

140 16695 

151 16695 

153 16695 

155 16492 

165 15398.  16080.  16081 

177 16695 

334 17549 

ProposMl  Rul«s: 

100 16513 

117 16122 

36  CFR 

Proposad  Ruiss: 

1258 15867 

38  CFR 

1 15400 

17 17072 

39  CFR 

20 17072 


40  CFR 

9 16492 

52 15751,  15844,  16704, 

17081,  17083,  17084,  17087, 

17093,  17095 

63 15402.  15404 

80 „_ 16082 

81 15751 

91 15806 

180 15615,  17096 

271 15407 

300 15411,  15572,  16706. 

16707 
Propoasd  Rules: 
52 15867,  16746,  17136, 

17137,  17572 

63 15452.  15453,  15754 

70 16124 

261 16747 

268 „ 16753 

300 15572 

43  CFR 

Proposed  Rules: 

3190 17138 

3400 ..17141 

3410 17141 

3420 17141 

3440 17141 

3450 17141 

3460 17141 

3470 17141 

3480 17141 

44  CFR 

54 16084 

65 16087.  17560,  17561 

67 16089.  1 7562 

Proposed  Rules: 

67 16125,  17562 

45  CFR 

144 16894 

146 16894 

148 17004 

46  CFR 

2 16695 

Proposed  Rules: 

8 17008 

47  CFR 

0 15852,  17566 

Oh.  I 16093 

1 15852 

2 15978 

27 16099,  16493 

36 15412 


73 15858 

90 1 5978 

97 17566 

Proposed  Rules: 

2 16004,  16129 

25 16129 

63 15868 

73 15869,  15870,  15871, 

15872 

90 16004 

101 16514 

48  CFR 

235 16099 

49  CFR 

1 16498,  17100 

29 15620 

171 16107 

Oh.  Ill : 16370 

367 15417 

368 15417 

371 15417 

372 15417 

373 15417 

374 15417 

376 15417 

377 15417 

378 „ 15417 

387 16707 

390 1 6707 

396 „ 16707 

531 17100 

533 15859 

571 16707,  16718 

589 16718 

Proposed  Rules: 

192 16131 

195 16131 

571 15353,  16131 

50  CFR 

229 16108 

648 15381.  15425 

678 16648.  16656 

679 16112.  16736,  17568 

Proposed  Rules: 

17 15640,  15646.  15872. 

15873,  16518 

229 16519 

285 16132 

630 16132 

644 16132 

648 16753,  17576 

660 15874 

678 16132 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
Vtas  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  10,  1997 

DEFENSE  DEPARTMENT 

Acquisition  pilot  program 
policy;  published  4-10-97 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Employment  discrimination 
com|3laint  procedures  for 
previously  exempt  State  and 
local  government 
employees;  published  4-10- 
97 

FEDERAL 

COMMUNICATIONS 
.  COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Digital  audio  radio  service 
allocation  in  2310-2360 
MHz  frequency  band; 
published  3-11-97 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Haalth  Administration 

Safety  and  health  standards, 
etc.: 
Mettiylene  chloride; 

occupational  exposure; 

published  1-10-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marfcetir>g 
Service 

Cotton  classing,  testing,  and 

standards: 

Classification  services  to 
growers;  1997  user  fees; 
comments  due  by  4-16- 
97;  putdished  3-17-97 

AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

Export  programs: 
Processed  agricultural 
commodities  procuremerrt 
for  deration  overseas; 
comments  due  by  4-14- 
97;  publrshed  2-12-97 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  insurance 
Corporation 

Crop  insurance  regulations: 


Fresh  plums;  comments  due 
by  4-14-97;  published  2- 
11-97 

AtiRICULTURE 
DEPARTMENT 

Food  and  Consumer  Service 

Food  distritxjtion  programs: 
Papentotk  burden  reduction; 
comments  du6  by  4-14- 
97;  published  3-14-97 

AGRICULTURE 
DEPARTMENT 

Grain  Inspection,  Paclcers 
and  Stoclcyards 
Administration 

Rulemal^ing  petitions: 
Westem  Organization  of 
Resource  Councils; 
packer  livestocl< 
procurement  practices; 
comments  due  by  4-14- 
97;  published  1-14-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atnrtospheric  Administration 

Endangered  and  threatened 

species: 

Atlantic  green  and  hawksbill 
turtles;  critical  habitat 
designation;  comments 
due  by  4-15-97;  published 
2-14-97 

DE^NSE  DEPARTMENT 
Engineers  Corps 

Navigation  regulations: 
Red  River  Waterway,  LA,  et 
al.;  comments  due  by  4- 
15-97;  published  3-5-97 

EDUCATION  DEPARTMENT 
Postsecondary  education: 
Student  assistance  general 
provisions — 
Compliance  audits  and 
financial  responsit>ility 
standards;  comments 
due  by  4-14-97; 
published  3-20-97 

ENERGY  DEPARTMENT 

Nuclear  waste  repositories; 
site  recommendations; 
general  guidelines; 
comments  due  by  4-16-97; 
putjiished  3-20-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Ambient  air  quality 
standards,  national — 
Volatile  organic 
compounds  definition; 
exclusion  of  16 
compounds;  comments 
due  by  4-16-97; 
published  3-17-97 
Fuels  and  fuel  additives — 
.   Atypical  additives  and 
biiodiesel  fuels,  specified 
deadlines  extension; 
arKJ  reformulated 


gasoline  complex 
nxxJel,  survey  precision 
requirements 
modification;  comments 
due  by  4-16-97; 
published  3-17-97 
Oxygenated  gasoline 
program  reformulated 
gasoline  category 
elimination  from 
reformulated  gasoline 
regulations;  comments 
due  by  4-16-97; 
published  3-17-97 
Phoenix,  AZ  moderate 
ozone  rxxiattainment 
area;  reformulated 
gasoline  program 
extension;  public 
hearir)g;  comments  due 
by  4-17-97;  published 
3-12-97 
Locomotives  and  loconwtive 
er>gines;  emission 
standards;  comments  due 
by  4-14-97;  published  2- 
11-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  t>y 
4-16-97;  published  3-17- 
97 
Clean  Air  Act: 
State  operating  permits 
program — 

Virginia;  comments  due 
by  4-17-97;  published 
3-18-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Propargite;  comments  due 
by  4-14-97;  published  2- 
13-97  , 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
MCI;  untxjndled  netwo(1< 
elements  purchase;  new 
entrants  not  required  to 
obtain  separate  license  or 
right-to-use  agreements; 
declaratory  ruling  petition; 
comments  due  by  4-15- 
97;  published  3-24-97 
Paging  systems 
development;  competitive 
bidding;  comments  due  by 
4-17-97;  published  3-12- 
97 
Radio  services,  special: 
Private  land  mobile 
services — 
220-222  MHz  band; 
partitioning  and 
disaggregation; 
conrwnents  due  by  4-15- 
97;  published  4-3-97 
Radio  stations;  tatsle  of 
assignments: 


AlatKima;  comments  due  t>y 
4-14-97;  published  3-3-97 

Maryland;  comments  due  by 

4-14-97;  published  3-3-97 
Montana;  comments  due  by 

4-14-97;  putjIished  3-3-97 
Oklahoma;  comments  due 

by  4-14-97;  pubUshed  3-3- 

97 

South  Carolina;  comments 
due  by  4-14-97;  putjiished 
3-3-97 

Texas;  comments  due  by  4- 

14-97;  published  3-3-97 
Virginia;  comments  due  by 
4-14-97;  published  3-3-97 
TeleviskKi  broadcasting: 
Cable  Television  Consumer 
Protectkxi  and 
Competition  Act  of  1992— 
Rate  regulation; 
comments  due  t)y  4-14- 
97;  published  2-12-97 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Advertisement  of  memtjership; 

conrvTwnts  due  by  .4-1 4-97; 

published  2-11-97 
Practice  and  procedure: 

Deposit  shifting  from 
Savings  Association 
Insurance  Fund  to  Bank 
Insurarx^e  Fund; 
prevention;  convnents  due 
by  4^14-97;  published  2- 
11-97 

SmaM  insured  institutions; 
exparxled  examination  cycle; 
conwnents  due  by  4-14-97; 
published  2-12-97 

FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Arbitration  services: 
Artiitration  polk:y  and 
procedures;  comments 
due  by  4-15-97;  published 
3-13-97 

FEDERAL  RESERVE 
SYSTEM 

Depository  institutions;  resen/e 

requirements  (Regulation  D); 

and  Federal  Reserve  banks; 

issue  and  cancellation  of 

capital  stock  (Regulation  I): 

Depository  institutkxi 
iocatxm;  clarification; 
comments  due  by  4-18- 
97;  published  3-11-97 
Small  insured  institutions; 

expanded  examination  cycle; 

comments  due  by  4-14-97; 

published  2-12-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  lat>eling — 

Health  claims  use 
autfxxization;  final  rules 
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timeframe;  comments 
due  by  4-16-97; 
pubtished  3-17-97 
INTERIOR  DEPARTMENT 
Native  American  Graves 
Protection  and  Repatriation 
Act: 

Civil  penalties  for 
comptlarKe  failure  by 
museums;  comments  due 
by  4-14-97;  published  1- 
13-97 
INTERIOR  DEPARTMENT 
Reclamation  Bureau 
Acreage  limitation: 
Large  trusts  with 
larxlhoMings;  compliance; 
meeting;  conrvnents  due 
by  4-17-97;  published  2- 
19-97 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamatioft 
and  Enforcenwnt  Office 
Permanent  program  and 
at>arxkxied  mine  land 
reclamation  plan 
submissions; 

Colorado;  comments  due  by 
4-14-97;  published  3-13- 
97 
Indiwia;  comments  due  by 
4-14-97;  published  3-13- 
97 
LABOR  DEPARTMENT 
Federal  Contract  CompNanee 
Programa  Office 
Alternative  dispute  resolution; 
expanded  use  by  agency 
programs;  comments  due  by 
4-14-97;  published  2-12-97 
LABOR  DEPARTMENT 
Alternative  dispute  resolution; 
exparxled  use  In  agerKy 
programs;  comments  due  by 
4-14-97;  published  2-12-97 
LABOR  DEPARTMENT 
Occupational  Safety  Mid 
Health  Administration 
Alternative  dispute  resolution; 
exparxled  use  by  agency 


programs;  comments  due  by 
4-14-97;  published  2-12-97 
Safety  and  health  standards: 
Exit  routes  (means  of 
egress);  public  hearing; 
comments  due  by  4-14- 
97;  published  3-3-97 

LABOR  DEPARTMENT 
Wage  and  Hour  Division 

Alternative  dispute  resolution; 
expanded  use  In  agency 
programs;  comments  due  by 
4-14-97;  published  2-12-97 

Fair  Labor  Standards  Act: 

Employment  requirements 
for  student-learners, 
apprentices,  learners, 
messengers,  and  student 
worl<ers;  consolidation, 
redesignation,  and 
removal  of  CFR  parts; 
conrvnents  due  by  4-15- 
97;  published  2-14-97 

LEGAL  SERVICES 
CORPORATION 

Non-LSC  funds  use: 
Statutory  restrictions; 
implementation;  comments 
due  by  4-14-97;  published 
3-14-97 

NATIONAL  LABOR 
RELATIONS  BOARD 

Conflict  of  interests;  comments 
due  by  4-14-97;  published 
2-12-97 

OCCUPATIONAL  SAFETY 
AND  HEALTH  REVIEW 
COMMISSION 

Practice  arxj  procedure. 

Miecallaneous  amendments; 
comments  due  by  4-14- 
97;  published  3-14-97 

POSTAL  SERVICE 

Domestic  Moil  Manual: 
Address  correction 
information  requests  by 
mailers;  comments  due  by 


4-14-97;  published  3-28- 
97 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 

Disability  detemiination  tor 
child  under  18  years  old; 
comments  due  by  4-14- 
97;  published  2-11-97 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 
Wisconsin;  comments  due 
by  4-15-97;  pubHshed  2- 
14-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
AlliedSignal  Avionics,  Inc.; 
comments  due  by  4-18- 
97;  published  2-26-97 

Boeing;  comments  due  by 
4-14-97;  published  3-26- 
97 

Construcdones 
Aeronauticas,  S.A.; 
comments  due  by  4-16- 
97;  published  3-7-97 

Eurocopter  Deutschland 
GmbH;  comments  due  by 
4-14-97;  published  2-13- 
97 

Gulfstream  Aerospace 
Corp.;  comments  due  by 
4-14-97;  published  3-6-97 

McDonnell  Douglas; 
conwnents  due  by  4-16- 
97;  published  3-7-97 
Class  E  airspace;  comments 
due  by  4-15-97;  published 
3-3-97 
Colored  Federal  ainvays; 
comments  due  by  4-17-97; 
published  3-3-97 


TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Small  insured  institutions; 
exparxled  examination  cycle; 
comments  due  by  4-14-97; 
published  2-12-97 

TREASURY  DEPARTMENT 

Customs  Service 

Foreign  trade  zones;  weekly 
entry  procedure;  comments 
due  by  4-16-97;  put>lished 
3-14-97 

TREASURY  DEPARTMENT 

internal  Revenue  Servie* 

Income  taxes: 

Amortization  of  lntar)gible 
property;  comments  due 
by  4-16-97;  published  1- 
16-97 

Asset  transfers  to  tax- 
exempt  entity;  comments 
due  by  4-15-97;  published 
1-15-97 

Foreign  tax  credit;  filing 
requirennents;  comments 
due  by  4-14-97;  put)lished 
1-13-97 

Intangible  asset  acquisitions 
and  deemed  eisset 
purchases;  treatment; 
cross  reference; 
comments  due  by  4-16- 
97;  published  1-16-97 

Limited  partner  for  self- 
employment  tax  purposes; 
definition;  comments  due 
by  4-14-97;  published  1- 
13-97 

TREASURY  DEPARTMENT 

Thrift  Supervision  Offics 

Small  insured  institutions; 
expanded  examination  cycle; 
comments  due  by  4-14-97; 
published  2-12-97 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  wlio  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Fedeial  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:        To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


Kansas  City — Independence,  MO 

WHEN:  May  6,  1997  at  9:00  am  to  12:00  noon 

WHERE:  Harry  S.  Truman  Library 

Whistle  Stop  Room 

U.S.  Highway  24  and  Delaware  Street 

Independence,  MO  64050 

Long  Beach,  CA 

WHEN:  May  20,  1997  at  9:00  am  to  12:00  noon 

WHERE:  Glenn  M.  Anderson  Federal  Building 

501  W.  Ocean  Blvd. 

Conference  Room  3470 

Long  Beach,  CA  90802 

San  Francisco,  CA    , 

WHEN:  May  21,  1997  at  9:00  am  to  12:00  noon 

WHERE:  Phillip  Burton  Federal  Building  and 

Courthouse 

450  Golden  Gate  Avenue 

San  Francisco,  CA  94102 

Anchorage,  AK 

WHEN:  May  23,  1997  at  9:00  am  to  12:00  noon 

WHERE:  Federal  Building  and  U.S.  Courthouse 

222  West  7th  Avenue 

Executive  Dining  Room  (Inside  Cafeteria) 

Anchorage,  AK  99513 
RESERVATIONS:  For  Kansas  City,  Long  Beach,  San  Francisco 

and  Anchorage  workshops  please  call 

Federal  Information  Center 

1-800-688-9889  x  0 


^^  f*<^'»^' 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  US.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(RtY  Vli) 


Public  Papers 
of  the 

Presidents 
of  tlie 
United  States 

Annual  volumes  containing  the  public 
messages  and  statements,  news 
conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  following  years  are 
available;  other  volumes  not  listed  are 
out  of  print. 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II) $51.00 

1994 

(Book  I) $66.00 

1994 

(Book  II) $52.00 

1995 

(Book  I) $60.00 


Published  by  the  Office  of  Ihe  Federal  Rctialcr.  NalioiwI 
Archives  and  Records  Adminislration 

Mail  order  to: 

Superintendent  of  E>ocuments 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rev.  9-96) 


Order  Now! 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Goveniment,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
Ucations  and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  Usts 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  pubUshed  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


THE  UNITED  STATES 

GOVERNMENT  MANUAL 

1996/97 


^  per  copy 


Charge  your  order,  f 
tt's  easy!  l' 


M8C 


i  LUited  States  Government 

iINFOiSlAHw 

pueuCATCNS  *  pgmxjCALS  *  aEcrrvMc  pnooucrs 
Ordar  ProcMsing  Coda-. 

*7917 

G  YES,  please  send  me copies  of  The  United  States  Government  Manual,  1996/97, 

S/N  069-000-00069-0  at  «36  («45  foreign)  each. 

Total  cost  of  my  order  is  * .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        |    |    j    |    |    |    |    |  -  □ 

□  VISA     □  MasterCard 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 
For  information  on  briefings  in  Kansas  City  and 
Independence,  MO,  Long  Beach  and  San  Francisco,  CA, 
and  Anchorage,  AK,  see  the  announcement  in 
Reader  Aids. 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  19%  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara/cfir 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•    Phone:  toll-free:  1-888-293-6498 
•k    Email:  gpoaccess@gpo.gov 
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For  other  telephone  numbers,  see  the  Reader  Aids  section  at  (he  end  of 
this  issue. 


NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

http-7/www.nara.gov/nara/redreg/ddh/ddhout.htiiii 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  info@fiedreg.nara.gov 


FEIKRAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  OfTice  of  the  Federal  Register. 

Free  public  brieHngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  April  15,  1997  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
REiSERVATIONS:  202-523-4538 

For  •dditional  briefings  see  the  announcenient  in  Reader  Aids 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Federal  Crop  Insurance  Corporation 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

Atiimal  and  Plant  Health  Inspection  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17778 

Army  Department 

See  Engineers  Corps 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Clinical  Laboratory  Improvement  Amendments: 
Laboratory  test  systems,  assays,  and  examinations 
speciHc  list;  categorization  by  complexity,  etc., 
17832-17849 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17849 

Coast  Guard 

RULES 

Organization,  functions,  and  authority  delegations: 
Officers  in  Charge,  Marine  Inspection;  signature  authority 
for  certain  vessel  inspection  documents;  redelegation 
authority,  17748 
Ports  and  waterways  safety: 
Lower  Mississippi  River;  regulated  navigation  area, 
17704-17705 
Regattas  and  marine  parades: 

Charleston  to  Bermuda  Sailboat  Race,  17702-17704 
PROPOSED  RULES 
Drawbridge  operations:  ^ 

Massachusetts,  17762-17764 
Ports  and  waterways  safety: 
Port  of  New  York  and  New  Jersey;  safety  zone,  17764- 
17766 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  17780-17783 
Comntodtty  Futures  Trading  Commission 

RULES 

Contract  markets: 
Contract  Inarket  rule  review  procedures,. 17700-17702 


Investigations: 
Conducting  investigations  in  assistance  of  foreign  futures 
authorities;  practice  and  procedure,  17702 

Customs  Service 

NOTICES 

Customhouse  broker  license  cancellation,  suspension,  etc.: 

Anderson,  Arthur,  17905 

Joss  International,  et  al.,  17905 

Klingforth,  Charies,  et  al.,  17905 

N.Y.  Redbird,  Inc.,  et  al..  17905-17906 

Schayer,  Charies  M.,  Sr.,  17906 

Defense  Department 

See  Engineers  Corps 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Liquidated  damages  and  commercial  subcontracting 
plans;  policy  clarirication,  17960-17967 
NOTICES 
Privacy  Act: 

Systems  of  records,  17787-17789 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  17789-17790 
Grants  and  cooperative  agreements;  availability,  etc.: 
Educational  research  and  development  centers  program, 

18006-18009 
Individuals  with  disabilities — 
Research  in  education,  18012-18014 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 
Community  based  microenterprise  activities  program, 

17863-17870 
Out-of-school  youth  opportunity  area  demonstration 
program;  Title  IV-D,  pilot  and  demonstration 
program,  17871-17879 
Persons  with  disabilities;  innovative  employment  and 
training  opportunities,  17854-17862 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
17880-17881 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Savannah  River  Site,  SC — 
Interim  management  of  nuclear  materials,  17790-17794 
Grants  and  cooperative  agreements;  availability,  etc.: 
Inertial  fusion  science  in  support  of  stockpile 

stewardship,  17794-17795  gi     "% 
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Engineers  Corps 

NOTICES 
Meetings: 
Chief  of  Engineers  Environmental  Advisory  Board,  17789 

Environmental  Protection  Agency 

RULES 

Pesticides;  emergency  exemptions,  etc.: 

Myclobutanil,  17730-17735 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Bacillus  thuringiensis  subspecies  kurstaki  CrylA(c),  etc., 

17720-17722 
Glyphosate.  17723-17730 
Norflurazon,  17742-17748 

Phosphinothricin  acetyltransferase,  etc.,  17717-17720 
Propiconazole,  17710-17717 
Sethoxydim, 17735-17742 
Toxic  substances: 

Biotechnology  microbial  products;  review  of  new 

microorganisms  before  introduction  into  commerce; 
notification  procedures  established,  17910-17958 
PfiOPOSEO  RULES 
Air  programs: 
Fuels  and  fuel  additives — 
Reformulated  and  conventional  gasoline;  phase  II  opt 
out  procedures,  17771-17772 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
New  Jersey,  17766-17771 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17801-17807 
Submission  for  0MB  review;  comment  request,  17807- 
17809 
Drinking  water: 
State  source  water  assessment  and  protection  programs 
including  petition  programs;  draft  guidance 
availability,  17809-17810 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  17811 
Weekly  receipts,  17810-17811 
Meetings: 

National  Drinking  Water  Advisory  Council,  17811-17812 
Pesticide,  food,  and  feed  additive  petitions: 

W.  Neudorff  GmbH  KG,  17812-17814 
Pesticides;  emergency  exemptions,  etc.: 

Emamectin  benzoate.  17814-17815 
Pesticides;  exj)erimental  use  permits,  etc.: 
Rhone-Poulenc  Ag  Co.,  17815 

Federal  Aviation  Administration 

RULES 

Class  E  airspace,  17698-17699 

Restricted  areas,  17699 

NOTICES 

Airport  noise  compatibility  program: 
Noise  exposure  map — 
Naples  Municipal  Airport.  FL,  17902-17903 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Kansas.  17749 

Oklahoma,  17749 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 
Colorado.  17773 


Kansas.  KS.  17772-17773 

Louisiana.  17772 

Missouri.  17773-17774 

Nevada  et  al..  17774 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  17815-17817 

Federal  Crop  Insurance  Corporation 

PROPOSED  RULES 
Crop  insurance  regulations: 
Safflower  seed.  17758-17762 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  Tilings: 
Public  Service  Co.  of  Colorado,  et  al.,  17797-17800 

Environmental  statements;  availability,  etc.: 
Lace  River  Hydroelectric  Project,  17800 
Southern  Natural  Gas  Co.,  17800-17801 

Applications,  hearings,  determinations,  etc.: 
Columbia  Gas  Transmission  Corp.,  17795-17796 
Grays  Ferry  Cogeneration  Partnership,  17796 
Northwest  Regional  Transmission  Association,  17796 
Pacific  Gas  and  Electric  Co.,  et  al..  17796-17797 
Southern  Company  Services.  Inc..  17797 

Federal  Rnancial  Institutions  Examination  Council 

NOTICES 

Banks  and  bank  holding  companies: 
Improper  and  illegal  pajnments.  joint  policy  statement; 
withdrawal,  17817-17818 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Tuscaloosa  County,  AL,  17903-17904 

Federal  Housing  Finance  Board 

NOTICES 

Federal  home  loan  bank  system: 
Items  processing  and  settlement  and  other  services; 
prices,  17818-17826 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  17826 
Freight  forwarder  licenses: 
Speco'lnternational,  Inc.,  et  al.,  17826-17827 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  17827 

Formations,  acquisitions,  and  mergers.  17827-17828 
Permissible  nonbanking  activities.  17828-17829 

Meetings;  Sunshine  Act,  17829 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

American  Honda  Motor  Co..  Inc..  17829 

American  Isuzu  Motors  Inc..  17829  _^ 

California  Suncare.  Inc..  et  al.,  17829-17830 

General  Motors  Corp.,  17830 

Mazda  Motors  of  America,  Inc.,  17830 

Mitsubishi  Motor  Sales  of  America,  Inc.,  17830-17831 

Phaseout  of  America,  Inc.,  et  al.,  17831 
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Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

RULES 

Book-entry  Treasury  bonds,  notes,  and  bills: 
Treasury  direct  investor  statement  of  account;  revised 
timetable  and  confirmation  notice  provisions,  18004 

Food  and  Drug  Administration 

NOTICES 

Medical  devices;  premarket  approval: 
Thoratec  Ventricular  Assist  Device  System,  17849-17850 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 

Idaho  Panhandle  National  Forests.  ID.  17778-17780 
Meetings: 

Olympic  Provincial  Interagency  Executive  Committee 
Advisory  Committee.  17780 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Liquidated  damages  and  commercial  subcontracting 
plans;  policy  clarification,  17960-17967 
NOTICES 

Federal  travel  regulations: 
Hotel  and  Motel  Fire  Safety  Act  responsibilities; 
promoting,  encouraging,  and  facilitating  use  of 
firesafe  accommodations,  17831-17832 

Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17850 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Traumatic  brain  injury  demonstration  grants;  correction, 
17850 
Meetings;  advisory  committees: 

May,  17851 

Housing  and  Urt)an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Community  development  block  grant  program — 

Indian  tribes  and  Alaska  Native  villages,  17976-17990 
Emergency  shelter  grants  program — 

Indian  tribes  and  Alaskan  Native  villages;  set-aside 
allocation,  17970-17974 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  17851-17852 
Public  and  Indian  housing — 

HOME  program;  Indian  applicants,  17992-18002 

Interior  Department 

See  Land  Management  Bureau 
See  Minerals  Management  Service 


International  Trade  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Stevens  Institute  of  Technology  et  al.,  17783-17784 
Woods  Hole  Oceanographic  Institution,  17784 

LatMf  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 

Land  Management  Bureau 

NOTICES 
Meetings: 
Resource  advisory  councils — 
Miles  City  District,  17852-17853 
Southeastern  Oregon,  17852 
Realty  actions;  sales,  leases,  etc.: 
California.  17853-17854 

Legal  Services  Corporation 

NOTICES 

Accounting  guide  for  LSC  recipients;  proposed  guidelines; 
inquiry.  17881-17882 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  17854 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Liquidated  damages  and  commercial  subcontracting 
plans;  policy  clarification,  17960-17967 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Recordkeeping  and  reporting  requirements;  revisions, 

17753-17757 
Scallop,  17749-17753 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries- 
Gulf  of  Mexico  Fishery  Management  Council;  public 
hearings,  17776-17777 
Marine  mammals: 
Subsistence  taking — 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  25. 50, 54  and  95 
RIN  3150-AF37 

Access  to  and  Protection  of  Classified 
Information 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  conform  the  requirements 
for  the  protection  of  and  access  to 
classified  information  to  new  national 
security  policy  documents.  This  final 
rule  is  necessary  to  ensure  that 
classified  information  in  the  possession 
of  NRC  licensees  and  others  under  the 
NRC's  regulatory  requirements  is 
protected  in  accordance  with  current 
national  policies. 
EFFECTIVE  DATE:  May  12, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  G.  Kidd,  Division  of  Security, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
7403,  Email  DGK©NRC.GOV. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  August  5, 1996  (61  FR  40555),  the 
NRC  published  a  proposed  rule  in  the 
Federal  Re^ster  to  amend  10  CFR  Parts 
25  and  95  pertaining  to  the  protection 
of  Restricted  Data  and  classified 
National  Security  Information  at 
licensee,  certificate  holder  and  other 
facilities.  The  proposed  amendments 
were  intended  to  conform  NRC 
regulations  to  new  national 
requirements  for  the  protection  of  and 
access  to  classified  National  Security 
Information  that  were  revised  by  the 
issuance  of  the  National  Industrial 
Security  Program  Operating  Manual 


(NISPOM),  Executive  Order  (E.O.) 
12958,  "Classified  National  Security 
Information,"  dated  April  17, 1995,  and 
E.O.  12968,  "Access  to  Classified 
Information,"  dated  August  2, 1995.  The 
requirements  of  10  CFR  Parts  25  and  95, 
and  the  sections  of  Parts  50  and  54  that 
contain  requirements  for  access  to 
Restricted  Data,  were  substantially 
based  on  E.O.  12356,  dated  April  6, 
1982,  which  was  superseded  by  E.O. 
12958  and  supplemented  by  the 
NISPOM. 

The  final  rule  amends  the  provisions 
of  10  CFR  Parts  25,  50,  54,  and  95  that 
deal  with  requirements  for  access  to  and 
protection  of  classified  information  that 
have  been  changed  or  added  by  the 
NISPOM  or  the  Executive  Orders  with 
the  exception  of  those  requirements 
related  to  personnel  sectirity  clearance 
for  access  to  Secret  Restricted  Data. 

The  proposed  rule  would  have 
permitted,  in  §§  25.15  and  95.35,  access 
to  most  Secret  Restricted  Data,  other 
than  that  defined  as  Critical  Secret 
Restricted  Data  in  the  NISPOM  and  its 
supplement,  with  an  "L"  clearance 
based  on  a  National  Agency  Check  with 
Inquiries  and  Credit  Check  (NACIC). 
The  Department  of  Energy  (DOE) 
objected  to  this  change  in  their  formal 
comments  on  the  proposed  rule.  DOE 
believes  that,  pending  completion  of  the 
Joint  DOE/DoD  Nuclear  Weapons 
Access  Authorization  Review  Group 
determination  of  what  constitutes  the 
most  sensitive  Restricted  Data,  the 
subsequent  review  of  all  classification 
guidance  to  determine  if  the  guidance 
contains  this  type  of  information,  and 
the  upgrading  of  this  information  to  Top 
Secret,  all  personnel  with  access  to 
Secret  Restricted  Data  m>ist  have  a  "Q" 
clearance  based  on  a  Single  Scope 
Backgroimd  Investigation  (SSfil).  Given 
DOE's  special  statutory  authorities  in 
establishing  controls  for  Restricted  Data, 
their  views  deserve  special 
consideration.  However,  because  this 
requirement  may  exceed  the 
requirements  of  applicable  National 
Policy  (i.e..  the  NISPOM),  and  result  in 
additional  costs  to  licensees  and 
certificate  holders,  the  NRC  has  decided 
to  withdraw  the  changes  to  §§  25.15  and 
95.35  in  this  final  rulemaking  and  to 
republish  them  separately  for  additional 
public  comment.  This  will  provide 
interested  parties  an  equal  opportunity 
to  address  the  issues  and  provide 


supporting  rationale  for  their 
recommendations  and  comments. 

Other  aspects  of  the  proposed  rule 
were  generally  acceptable  to  all 
commenters.  Those  changes  included 
revised  and  added  definitions  such  as 
Cognizant  Security  Agency,  Classified 
National  Security  Information, 
Classified  Information,  Facility  Security 
Clearance,  Foreign  Ownership,  Control, 
or  Influence  as  well  as  numerous 
amendments  to  reflect  the  fact  that  the 
NRC  may  permit  another  Cognizant 
Security  Agency  (DOE,  DoD,  or  CIA)  to 
assume  some  or  all  of  the  security 
oversight  functions  at  an  NRC  facility 
imder  the  requirements  of  10  CFR  Parts 
25  and/or  95  when  that  agency  also  has 
a  significant  seciuity  interest  at  the 
facility  (§§  25.13,  25.17,  25.19.  25.21, 
25.23,  25.25,  25.27,  25.29,  25.33,  95.17. 
95.18,  95.19,  95.25,  95.27,  95.29,  95.31, 
95.33,  95.37,  95.39,  95.43,  95.47,  95.49, 
95.51,  95.53,  95.57  and  95.59).  The  final 
rule  addresses  the  intent  of  E.0. 12829, 
"National  Industrial  Security  Program," 
to  reduce  wasteful  and  inefficient 
duplicative  oversight  of  private  facilities 
which  have  classified  interests  from 
more  than  one  government  agency. 

The  final  rule  also  adopts  new 
requirements  in  areas  where  the 
Executive  Orders  or  the  NISPOM, 
mandate  specific  requirements  not 
included  in  the  previous  versions  of  the 
rules.  These  new  requirements  include: 

Requiring  that  key  management 
personnel  have  access  authorizations  as 
well  as  those  employees  with  access  to 
classffied  information  (§§  95.17  and 
95.18); 

Permitting  reinstatemmt  of  an  access 
authorization  up  to  24  months  after 
termination  instead  of  the  previous  6 
months(§  25.29); 

Permitting  facility  security  officers  to 
issue  visit  authorization  letters  directly 
rather  than  processing  authorization 
requests  through  the  NRC  Division  of 
Security  (§  25.35); 

Requiring  a  finding  that  a  facility  is 
not  under  foreign  ownership,  control  or 
influence  (§§95.15  and  95.17); 

Requiring  facility  security  officers  to 
have  specific  training  related  to  their 
position  (§95.33); 

Permitting  the  use  of  reinforced  steel 
filing  cabinets  with  lockbars  and  key 
locks  for  classified  information 
(provided  appropriate  supplemental 
protection  is  in  place  during  non- 
working  hours)  (§  95.25); 
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Changing  the  security  classification 
markings  to  conform  to  E.O.  12958 
(§95.37); 

Reducing  the  accountability 
requirements  for  Secret  documents 
(§95.41); 

Defining  procedures  for  challenging 
classification  decisions  that  one  believes 
to  be  in  error  (§  95.37); 

Allowing  for  additional  methods  of 
transmitting  classified  information 
(§95.39); 

Changing  10  CFR  Parts  50  and  54  to 
refer  to  current  procedures  in  10  CFR 
Parts  25  and/or  95  for  access  to 
classified  information  (§§  50.37  and 
54.17);  and 

Imposing  fewer  limitations  on  a 
facility's  authority  to  reproduce 
classified  information  when 
operationally  necessary  (§  95.43). 

n.  Comments  on  the  Proposed  Rule 

The  Commission  received  two  letters 
commenting  on  the  proposed  rule,  one 
from  Georgia  Power  Company  and  one 
from  the  IX)E.  Copies  of  the  letters  are 
available  for  public  inspection  and 
copying  for  a  fee  at  the  Commission's 
Public  Document  Room,  located  at  2120 
L  Street.  NW.  (Lower  Level), 
Washington.  DC.  Both  comments 
sup{>ort  the  rulemaking,  but  provide 
recommendations  for  clarifications  cmd 
improvements.  The  Georgia  Power 
Company  recommends  that  the  NRC: 

(1)  Provide  a  procedure  for  the 
designation  of  the  Cognizant  Security 
Agency  (CSA)  for  a  facility; 

(2)  Address  the  Commission's  role  in 
ensuring  compliance  with  the  rules  of 
other  CSA's; 

(3)  Reconcile  Restricted  Data 
requirements  in  10  CFR  Parts  50  and  54 
of  the  Conunission's  regulations  with 
the  proposed  changes  to  10  CFR  Parts  25 
and  95;  and, 

(4)  Define  when  a  facility  clearance 
from  the  Commission  is  required.  The 
DOE  recommends  that  the  NRC; 

(1)  Use  either  "access  authorization" 
throughout  the  rule  or  indicate  that 
"personnel  security  clearance"  is  a 
synonym  for  "access  authorization;" 

(2)  Eliminate  the  use  of  the  term 
"Critical  Secret  Restricted  Data"  and 
lequiie  all  Secret  Restricted  Data  to  be 
protected  at  the  level  required  by  the 
February  1995  NISPOM  Supplement: 

(3)  Clarify  the  definition  of  "access 
authorization"  in  §  25.5; 

(4)  Clarify  the  requirements  for  review 
of  the  SF-«6  in  §  25.17(e); 

(5)  Clarify  the  scope  of  information  to 
be  protected  in  §  95.3; 

(6)  Change  the  term  "survey"  to 
"review"  in  §95. 17(a)(2): 

(7)  Clarify  the  level  of  access 
authorization  required  for  senior 
management  in  §  95.18; 


(8)  Raise  the  level  of  protection  for 
Secret  Restricted  Data  in  §  95.25  to  the 
requirements  of  the  NISPOM 
Supplement; 

(9)  Eliminate  the  requirements  in 
§95.25(c)(2)(v)  to  change  security 
container  combinations  once  every  12 
months  which  exceeds  the  NISPOM 
requirements; 

(10)  Require  that  documents 
indicating  "multiple  sources"  as  the 
basis  for  classification  have  those 
sources  identified  on  the  record  copy  of 
the  document:  and, 

(11)  Require  that  "person"  not  be 
referred  to  as  able  to  possess  a  facility 
clearance  in  §  95.57. 

Comments  From  Georgia  Power 

Comment:  The  commenter  stated  that 
"*  *   *  the  proposed  rule  does  not 
explain  which  of  these  agencies  is  the 
appropriate  CSA  in  a  given  situation  or 
for  a  given  facility,  or  who-makes  that 
determination.  Conceivably,  more  than 
one  of  the  agencies  could  be  the  CSA." 
Georgia  Power  recommended  that  the 
final  rule  include  a  more  precise 
definition  of  CSA  or  a  procedure  for 
designating  a  CSA  in  a  given  situation. 

Response:  The  definition  of  a  CSA  in 
10  CFR  Parts  25  and  95  has  been 
changed  to  reflect  that  the  CSA  is  the 
agency  that  exercises  primary  authorify 
for  the  protection  of  the  classified 
information  at  the  facility  and  is  the 
agency  with  which  the  facilify  interacts 
in  these  matters.  The  NRC  agreement 
with  the  DoD  and  DOE  implementing 
the  National  Industrial  Security  Program 
clearly  indicates  that  one  agency,  the 
one  with  the  greater  security  interest  as 
determined  between  the  agencies, 
would  serve  as  the  CSA  and  would  he 
the  agent  of  the  other  for  matters 
relating  to  the  protection  of  classified 
information.  The  facility  would 
normally  deal  directly  with  the  CSA  on 
all  issues  related  to  the  protection  of 
classified  information  at  that  facility 
and  the  CSA  would  inform  the  other 
agency  of  issuea  related  to  its  security 
interest 

Comment:  With  respect  to  the  issue  of 
the  Commission's  role  of  ensuring 
compliance  with  the  rules  of  other 
CSAs,  the  commenter's  concern  was 
"•  •  "  how  the  Commission  will  be 
notified  regarding  access  authorizations 
requested  from  another  agency.  Does  an 
NRC  licensee  have  an  obligation  to 
notify  the  Commission  if  it  applies  to 
another  CSA  for  an  access 
authorization?" 

Response:  Section  25.17  has  been 
revised  to  require  a  Eacility,  with  a  CSA 
other  than  NRC.  to  advise  the  NRC 
when  it  submits  an  individual  for  an 
access  authorization  for  access  to  NRC 


I 


classified  information.  The  NRC  does 
not  ne^ii  to  be  notified  when  the  facility 
submits  access  authorization  requests 
for  access  to  classified  information  of 
the  other  agency.  In  keeping  with  the 
comment  that  the  process  should  be 
simple,  the  change  merely  requires  a 
letter  of  request  for  access  to  NRC 
classified  information.  The  NRC  must  be 
involved  when  access  to  NRC  classified 
information  is  requested  since  the  NRC 
must  make  the  need-to-know 
determination.  The  NRC  will  handle 
any  necessary  coordination  between 
itself  and  the  CSA. 

Comment:  The  commenter  noted  an 
apparent  conflict  between  §§  50.37  and 
54.17(g)  and  other  Commission 
regulations. 

Response:  The  NRC  has  revised  those 
paragraphs  to  resolve  the  conflict.  The 
NRC  has  clarified  that  compliance  with 
10  CFR  Parts  25  and/or  95  satisfies  the 
requirements  of  §§  50.37  and  54.17(g)  as 
they  relate  to  the  protection  of  classified 
information. 

Comment:  The  commenter  indicated 
that  §  95.15  was  unclear  on  whether  a 
facility  clearance  was  required  under 
certain  circumstances  for  licensee 
activities  at  other  facilities.  Specifically, 
the  commenter  stated.  "As  revised  by 
the  proposed  rule,  it  is  unclear  whether 
10  CFR  95.15  requires  an  NRC  licensee 
to  obtain  a  facility  clearance  bom  the 
Commission  in  order  for  employees  of 
that  licensee  to  'use'  or  'handle' 
classified  information  which  is  located 
at  a  completely  different  facility, 
including  facilities  subject  to  the 
oversight  of  another  agency.  For 
example,  does  10  CFR  95.15  require  a 
facility  clearance  from  the  Commission 
in  order  for  employees  of  an  NRC 
licensed  facility  to  use  or  handle 
classified  information  which  is 
maintained  at  a  DOE  facility? 
Conversely,  does  10  CFR  95.15  require 
the  NRC  to  clear  the  non-NRC  licensed 
facility?  Although  it  does  not  appear  to 
be  the  Commission's  intent  to  require  a 
facility  clearance  in  either  situation,  an 
affirmative  statement  in  this  regard 
would  assist  in  the  implementation  of 
the  rule." 

Response:  Section  95.15  has  been 
modified  to  clarify  that  an  NRC  facility 
clearance  is  only  required  for  the  use  or 
possession  of  NRC  classified 
information  at  the  focility.  A  licensee  or 
other  facility  whose  personnel  are 
cleared  by  another  agency  for  access  to 
that  agency's  information  at  another 
facility  does  not  require  a  facility 
clearance  under  §  95.15,  nor  would  NRC 
clear  the  other  facility.  However,  it 
should  be  clear  that  if  a  licensee  or  other 
facility  has  a  facility  clearance  for  NRC 
classified  information  and  they  wish 


another  facility  (e.g.,  one  of  their 
contractors)  to  have  access  to  the  NRC 
classified  information  at  their  (the 
contractor's)  facility,  that  contractor 
would  require  an  NRC  facility  clearance. 

Comments  From  DOE 

Comment:  DOE  had  two  comments 
relating  to  "access  authorization:" 

(1)  While  "access  authorisation"  was 
the  commonly  used  term  *  •  *  "The 
introduction  to  the  proposed  rule 
references  'persoimel  security  clearance' 
and  some  of  the  language  in  the  text 
contains  variations,  such  as  'personnel 
access  authorization'.  A  coimnon  term 
should  be  used  throughout,  or  the  fact 
that  a  personnel  security  clearance  is  a 
synonym  for  access  authorization 
established." 

(2)  The  definition  for  "access 
authorization"  is  confusing,  stating  that 
it  means  an  individual  is  eligible  for 
"security  clearance  for  access  to 
classified  information." 

Response:  The  term  "personnel 
security  clearance"  in  the 
Supplementary  section  of  the  final  rule, 
which  is  an  explanatory  section  rather 
than  a  portion  of  the  rule,  has  been 
changed  to  "access  authorization."  The 
other  changes  have  not  been  adopted 
since  this  is  a  recommendation  for  an 
editorial  change  and,  in  each  case  where 
the  terms  are  used  the  meaning  is  clear. 
The  definition  of  "access  authorization" 
has  been  used  within  the  NRC  industrial 
security  program  since  the  early  1980's, 
including  at  sites  with  joint  DOE 
security  interests,  and  within  the  NRC 
internal  program  since  the  inception  of 
the  agency,  without  confusion.  The  only 
change  to  the  definition  in  this  rule  is 
to  include  certificate  holders  within  its 
scope. 

Comment:  The  commenter  noted  that 
the  proposed  rule  contains  the  term 
"Critical  Restricted  Data."  They  state 
that  this  term  has  not  been  adopted  by 
any  agency  and  diat  the  level  of 
protection  for  Secret  Restricted  Data  was 
not  adequate.  Specifically  the 
commenter  stated,  "The  draft  regulation 
uses  the  term  'Critical  Secret  Restricted 
Data.'  This  term  has  not  be  (sic) 
implemented  by  any  agency.  A  review 
group  was  formed  to  review  this  issue 
and  has  decided  not  to  use  this  term. 
Instead,  information  will  be 
appropriately  upgraded  to  Top  Secret  It 
is  strongly  recommended  that  NRC  not 
use  the  term  "Critical  Secret  Restricted 
Data"  in  this  regulation.  Instead  we 
suggest  that  all  Secret  Restricted  Data 
continue  to  be  protected  at  the  NISPOM 
supplement  level  until  the  critical 
information  has  been  upgraded  to  Top 
Secret."  The  commenter  further  states 
"The  storage  requirements  for  Secret 


contained  in  this(sic)  sections  are  not 
consistent  with  the  storage  requirements 
for  Secret  Restricted  Data  in  the 
NISPOM  supplement." 

Response:  Because  of  DOE's  statutory 
responsibilities  for  the  protection  of 
Restricted  Data,  the  potential  economic 
impact  on  licensees  and  certificate 
holders  and  possible  discrepmncies  with 
the  requirements  of  the  NISPOM,  NRC 
is  withdrawing  the  changes  to  §§  25.15 
and  95.35  which  deal  with  the  level  of 
clearance/type  of  background 
investigation  required  for  access  to 
Secret  Restricted  Data  and  will 
republish  those  changes  separately  for 
public  comment  Additionally,  although 
the  term  "Critical  Secret  Restricted 
Data"  is  defined  in  and  the  security 
requirements  for  it  are  specified  in 
Chapter  9,  "Restricted  Data,"  of  the 
NISPOM  Supplement,  dated  February 
1995,  the  Supplement  also  indicates 
that  a  Joint  DOE/DoD  Nuclear  Weapons 
Access  Authorization  Group  is 
reviewing  this  issue  and  that  there  are 
ongoing  efforts  by  the  DOE  and  DoD  to 
revise  the  requirements  reflected  in  the 
Supplement  Because  that  group  has 
decided  not  to  use  the  term  "Critical 
Restricted  Data,"  it  has  been  removed 
from  §  95.31(b)  and  a  description  of  the 
information  it  was  intended  to  protect 
has  been  substituted.  However,  t)ecause 
the  level  of  physical  protection  required 
for  Secret  Restricted  Data  in  the 
proposed  rule  is  essentially  the  same  as 
the  requirements  of  the  current  long 
standing  Part  95,  and  those 
requirements  appear  to  meet  the 
requirements  of  the  NISPOM,  it  is 
difficult  for  the  NRC  to  justify 
increasing  its  physical  security 
requirements  for  all  Secret  Restricted 
Data,  at  increased  financial  and 
administrative  biuden  to  licensees  and 
certificate  holders  at  this  time.  However, 
if  new  policies  for  Restricted  Data  are 
approved  and  issued  the  NRC,  at  that 
time,  will  consider  revising  its 
regulations  to  reflect  the  new  policies. 

Comment:  The  commenter  questioned 
whether  §  25.17(e)  requires  a  licensee/ 
contractor  to  review  Part  2  of  the  SF-86. 

Response:  It  is  not  the  intent  of  this 
section  that  personnel  at  a  licensee, 
certificate  holder,  or  other  facility 
review  Part  2  of  the  SF-86,  nor  bias  it 
been  NRC  practice  that  this  occur.  The 
NRC's  instructions  for  completing  the 
SF-86  explicitly  state  that  Part  2  of  the 
SF-86  is  to  be  placed  in  a  sealed 
envelope  by  the  individual  completing 
the  form  and  that  the  envelope  is  to  be 
forwarded  to  the  NRC  unopened. 
Section  25.17(d)(l)(i)  has  been  clarified 
to  ensure  that  these  requirements  are 
clear. 


Comment:  The  commenter  is 
concerned  that  §95.3  does  not  include 
Formerly  Restricted  Data. 

Response:  While  Formerly  Restricted 
Data  (FRD),  information  related 
primarily  to  the  military  use  of  atomic 
weapons,  is  rare  in  the  NRC  program, 
the  NRC  agrees  that  its  regulations 
should  clearly  address  all  forms  of 
classified  information.  Section  95,3  has 
been  revised  accordingly. 

Comment:  The  commenter  is 
concerned  that  the  term  "security 
survey"  is  used  in  10  CFR  Part  95 
instead  of  the  NISPOM  term  "security 
review." 

Response:  The  term  "survey"  in 
§§  95.17(a)(2)  and  95.59  has  been 
changed  to  "review." 

Comment:  The  commenter  is 
concerned  that  §  95.18  is  not  sufficiently 
clear  about  the  level  of  access 
authorizations  required  for  senior 
management.  Specifically,  the 
commenter  states,  "Senior  management 
cannot  be  cleared  to  the  "level  of  the 
facility"  by  NRC,  as  NRC  can  only  grant 
"Q"  and  "L"  access  authorizations,  and 
facilities  are  classified  as  Secret,  Top 
Secret,  etc.  Periiaps  senior  management 
could  be  cleared  to  a  level 
commensurate  with  that  of  the  facility 
clearance." 

Response:  Section  95.18  has  been 
revised  to  reflect  that  senior 
management  will  be  cleared  to  a  level 
commensurate  with  that  of  the  facility 
clearance. 

Continent:  The  commenter  is 
concerned  that  the  requirement  to 
change  security  container  combinations 
once  every  12  months  exceeds  the 
requirements  of  the  NISPOM. 

Response:  Section  95,25(cK2)(v)  has 
been  deleted,  eliminating  this 
requirement. 

Comment:  The  commenter  is 
concerned  that  documents  classified 
from  multiple  soiirces  will  not  have  an 
adequate  record  of  what  those  sources 
were.  Specifically,  the  commenter 
states,  "Suggest  a  sentence  be  added  to 
indicate  that  on  a  document  marked 
'multiple  sources'  that  the  multiple 
sources  must  be  identified  in  the 
records  copy  of  the  document" 

Response:  The  suggested  revision  is 
already  contained  in  §  95.37(c){l)(iv). 

Comment:  The  commenter  is 
concerned  about  the  use  of  the  term 
"person"  in  association  with  a  facility 
clearance  and  that  the  definition  of 
facility  clearance  should  be  more 
detailed. 

Response:  It  is  clear  from  the 
definitions  and  the  context  that  any 
possessor  of  a  fecility  clearance  is 
obligated  to  immediately  report  certain 
types  of  information.  The  definition 
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"facility  (security)  clearance"  is  a  . 
verbatim  extract  from  the  NISPOM  and 
the  definition  of  "person"  used  in  Part 
95  is  similarly  defined  throughout  10 
CFR  and  has  been  used  for  many  years 
without  confusion  as  to  its  meaning. 

m.  The  Final  Rule 

With  the  exception  of  the  items 
addressed  under  "Comments  on  the 
Proposed  Rule"  and  a  slight  change  to 
the  definition  of  "Visit  Authorization 
Letter"  in  §  25.5,  the  final  rule  is  the 
same  as  the  proposed  rule.  The  specific 
changes  from  the  proposed  rule  are — 

The  proposed  revisions  to  §§  25.15 
and  95.35  have  been  withdrawn: 

The  definition  of  "CSA"  in  10  CFR 
Parts  25  and  95  has  been  revised  to 
reflect  that  the  CSA  is  the  agency  which 
exercises  primary  authority  for  the 
protection  of  the  classified  information 
at  the  facility  and  is  the  agency  with 
which  the  facility  interacts  in  these 
matters; 

The  definition  of  "Visit  Authorization 
Letter"  in  §  25.5  has  been  revised  to 
clarify  that  such  a  letter  is  only  required 
for  information  specifically  related  to 
the  license,  certificate,  or  other  NRC 
program  at  the  facility; 

Section  25.17  has  been  amended  to 
require  a  facility,  with  a  CSA  other  than 
NRC,  to  advise  the  NRC  when  it  submits 
an  individual  for  an  access 
authorization  for  access  to  NRC 
classified  information,  but  not  when  the 
facility  submits  access  authorization 
requests  for  access  to  the  classified 
information  of  the  other  agency; 

Section  95.31(b)  has  been  revised  to 
delete  the  term  "Critical  Secret 
Restricted  Data"  and  replace  it  with  a 
generic  description  of  the  type  of  data 
it  was  intended  to  protect; 

SecUon  25.17(d)(l)(i)  has  been 
modified  to  clarify  that  facility  security 
personnel  are  not  to  review  Part  2  of  the 
SF-86; 

Sections  50.37  and  54.17(g)  have  been 
amended  to  clarify  that  compliance  with 
10  CFR  Parts  25  and/or  95  satisfies  the 
requirements  of  10  CFR  Parts  50  and  54; 

Section  95.3  has  been  modified  to 
include  Formerly  Restricted  Data  within 
its  scope; 

Section  95.15  has  been  modified  to 
clarify  that  an  NRC  facilify  clearance  is 
only  required  for  the  use  or  possession 
of  NRC  classified  information  at  the 
facilify: 

Sections  95.17(a)(2)  and  95.59  have 
been  revised  to  change  "survey"  to 
"review"; 

Section  95.18  has  been  revised  to 
reflect  that  senior  management  will  be 
cleared  to  a  level  commensurate  with 
the  facility  clearance  rather  than  "to  the 
level  oF'  the  facilify  clearance:  and. 


Section  95.25  has  been  revised  to 
eliminate  the  requirement  for  changing 
securify  container  combinations  once 
every  twelve  months. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
enviroiunental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501,  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  numlrars  3150-0046,  3150- 
0047,  and  3150-0050. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .5  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  on  any  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  F33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202, 
(3150-0046,  -0047  and  -0050).  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currenUy  valid  OMB  control 
number. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  for  this  final 
regulation.  The  analysis  examines  the 


costs  and  benefits  of  the  alternatives 
considered  by  the  Commission. 
Interested  persons  may  examine  a  copy 
of  the  regulatory  analysis  at  the  NRC 
Public  Document  Room,  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  analysis  may  be 
obtained  from  Duane  G.  Kidd,  Division 
of  Securify,  Office  of  Administration, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-7403. 

Regulatory  Flexibilify  Certification 

As  required  by  the  Regulatory 
Flexibilify  Act  of  1980  (5  U.S.C.  605(b)), 
the  Conunission  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  The  NRC  carefully 
considered  the  effect  on  small  entities  in 
developing  this  final  rule  on  the 
protection  of  classified  information  and 
has  determined  that  none  of  the 
facilities  affected  by  this  rule  would 
qualify  as  a  small  entify  under  the 
NRC's  size  standards  (10  CFR  2.810). 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  applies  to 
this  rulemaking  initiative  because  it 
falls  within  the  criteria  of  10  CFR  Part 
50.109(a)(1).  but  that  a  backfit  analysis 
is  not  required  because  this  rulemaking 
qualifies  for  exemption  imder  10  CFR 
50.109(a)(4)(iii)  that  reads  "That  the 
regulatory  action  involves  *   *   * 
redefining  what  level  of  protection  to 
the  *   •  *  common  defense  and  securify 
should  be  regarded  as  adequate." 

List  of  Subjects 

10  CFR  Part  25 

Classified  information.  Criminal 
penalties.  Investigations,  Reporting  and 
recordkeeping  requirements,  Securify' 
measures. 

10  CFR  Part  50 

Antitrust,  Classified  information, 
Criminal  penalties,  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  54 

■  Administrative  practice  and 
procedure.  Aging  management  review, 
Backfitting,  Classified  information. 
Criminal  penalties.  Nuclear  power 
plants  and  reactors.  Reporting  and 
recordkeeping  requirements. 


10  CFR  Part  95 

Classified  information,  Oiminal 
penalties.  Reporting  and  recordkeeping 
requirements,  Securify  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authorify  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorgaiuzation  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  25,  50,  54 
and  95. 

PART  25— ACCESS  AUTHORIZATION 
FOR  UCENSEE  PERSONNEL 

1.  The  authorify  citation  for  Part  25  is 
revised  to  read  as  follows: 

Authority:  Sees.  145, 161,  68  SUt.  942, 
948,  as  amended  (42  U.S.C.  2165,  2201);  sec. 
201,  88  Stat.  1242.  as  amended  (42  U.S.C. 
5841);  E.O.  10865,  as  amended,  3  CFR  1959— 
1963  Comp..  p.  398  (50  U.S.C.  401.  note); 
E.O.  12829,  3  CFR,  1993  Comp.,  p.  570;  E.O. 
12958,  3  CFR,  1995  Comp.,  p.  333;  E.O. 
12968,  3  CFR,  1995  Comp.,  p.  396. 

Appendix  A  also  issued  under  96 
Stat.  1051  (31  U.S.C.  9701). 

2.  Section  25.1  is  revised  to  read  as 
follows: 

§25.1    Purpose. 

The  regulations  in  this  part  establish 
procedures  for  granting,  reinstating, 
extending,  transferring,  and  terminating 
access  authorizations  of  licensee 
personnel,  licensee  contractors  or 
agents,  and  other  persons  (e.g., 
individuals  involved  in  adjudicatory 
procedures  as  set  forth  in  10  CFR  Part 
2,  subpart  I)  who  may  require  access  to 
classified  information. 

3.  Section  25.3  is  revised  to  read  as 
follows: 

§25.3    Scope. 

The  regulations  in  this  part  apply  to 
licensees  and  others  who  may  require 
access  to  classified  information  related 
to  a  license  or  an  application  for  a 
license. 

4.  Section  25.5  is  amended  by  revising 
the  definitions  Access  authorization  and 
Need-to-know  and  by  adding  the 
definitions  of  Certificate  holder. 
Classified  information.  Classified 
National  Security  Information, 
Cognizant  Security  Agency,  and  Visit 
authorization  letters  in  alphabetical 
order  to  read  as  follows: 

§25.5    Definitions. 

Access  authorization  means  an 
administrative  determination  that  an 
individual  (including  a  consultant)  who 
is  employed  by  or  an  applicant  for 
employment  with  the  NRC,  NRC 
contractors,  agents,  licensees  and 
certificate  holders,  or  other  person 


designated  by  the  Executive  Director  for 
Operations,  is  eligible  for  a  security 
clearance  for  access  to  classified 
information. 

*  *        •        •        • 

Certificate  holder  means  a  facility 
operating  under  the  provisions  of  Parts 
71  or  76  of  this  chapter. 

Classified  information  means  either 
classified  National  Seciirity  Information, 
Restricted  Data,  or  Formerly  Restricted 
Data  or  any  one  of  them.  It  is  the  generic 
term  for  information  requiring 
protection  in  the  interest  of  National 
Security  whether  classified  under  an 
Executive  Order  or  the  Atomic  Energy 
Act. 

Classified  National  Security 
Information  means  information  that  has 
been  determined  pursuant  to  E.O.  12958 
or  any  predecessor  order  to  require 
protection  against  unauthorized 
disclosure  and  that  is  so  designated. 

Cognizant  Security  Agency  (CSA) 
means  agencies  of  the  Executive  Branch 
that  have  been  authorized  by  E.O.  12829 
to  establish  an  industrial  security 
program  for  the  purpose  of  safeguarding 
classified  information  imder  the 
jurisdiction  of  those  agencies  when 
disclosed  or  released  to  U.S.  industry. 
These  agencies  are  the  Department  of 
Defense,  the  Department  of  Energy,  the 
Central  Intelligence  Agency,  and  the 
Nuclear  Regulatory  Commission.  A 
facility  has  a  single  CSA  which 
exercises  primeuy  authority  for  the 
protection  of  classified  information  at 
the  facility.  The  CSA  for  the  facility 
provides  security  representation  for 
other  government  agencies  with  security 
interests  at  the  facility.  The  Secretary  of 
E)efense  has  been  designated  as 
Executive  Agent  for  the  National 
Industrial  Security  Program. 

*  •        •        *        • 

Need-to-know  means  a  determination 
made  by  an  authorized  holder  of 
classified  information  that  a  prospective 
recipient  requires  access  to  specific 
classified  information  to  perform  or 
assist  in  a  lawful  and  authorized 
governmental  function  under  the 
cognizance  of  the  Commission. 

*  *        •        •        • 

Visit  authorization  letters  (VAL) 
means  a  letter,  generated  by  a  licensee, 
certificate  holder  or  other  organization 
under  the  requirements  of  10  CFR  Parts 
25  and/or  95,  verifying  the  need-to- 
know  and  access  authorization  of  an 
individual  from  that  organization  who 
needs  to  visit  another  authorized  facilify 
for  the  purpose  of  exchanging  or 
acquiring  classified  information  related 
to  the  license. 

5.  In  §  25.8,  paragraphs  (a)  and  (b)  are 
revised  to  read  as  follows: 


§25.8    Infonnation  collection 
requirements:  OMB  approval. 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
The  NRC  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currenUy  valid  OMB  control 
number.  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  3150-0046. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  25.11,  25.17, 
25.21,  25.23.  25.25,  25.27,  25.29.  25.31, 
25.33,  and  25.35. 

•  •         •         •         • 

6.  In  §  25.13,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  25.13    Maintenance  of  records. 

(a)  Each  licensee  or  organization 
employing  individuals  approved  for 
personnel  securify  access  authorization 
under  this  part,  shall  maintain  records 
as  prescribed  within  the  part.  These 
records  are  subject  to  review  and 
inspection  by  CSA  representatives 
during  securify  reviews. 

•  •        •        •        • 

7.  Section  25.17  is  revised  to  read  as 
follows: 

§  25.17    Approval  for  processing  applicants 
for  access  authorization. 


(a)  Access  authorizations  must  be 
requested  for  licensee  employees  or 
other  persons  (e.g.,  10  CFR  Part  2, 
subpart  I)  who  need  access  to  classified 
information  in  connection  with 
activities  under  10  CFR  parts  50,  52,  54, 

r  70,  72.  or  76. 

(b)  The  request  must  be  submitted  to 
the  facilify  CSA.  If  the  NRC  is  the  CSA, 
the  procedures  in  §  25.17  (c)  and  (d)  will 
be  followed.  If  the  NRC  is  not  the  CSA, 
the  request  will  be  submitted  to  the  CSA 
in  accordance  with  procedures 
established  by  the  CSA.  The  NRC  vnll 
be  notified  of  the  request  by  a  letter  that 
includes  the  name.  Social  Seciuify 
number  and  level  of  access 
authorization. 

(c)  The  request  must  include  a 
completed  personnel  securify  packet 
(see  §  25.17(d))  and  request  form  (NRC 
Form  237)  signed  by  a  licensee,  licensee 
contractor  official,  or  other  authorized 
person. 

(d)(1)  Each  personnel  securify  packet 
submitted  must  include  the  following 
completed  forms: 
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(i)  Questioanaire  for  National  Security 
Positions  (SF-86.  Farts  1  and  2)  (Part  2 
is  to  be  completed  by  the  applicant  and 
placed  in  a  sealed  envelope  which  is  to 
be  forwarded  to  NRC  unopened.  No 
licensee.  licensee  contractor  official,  or 
other  person  at  a  facility  is  permitted  to 
review  Part  2  information); 

(ii)  Two  standard  fingerprint  cards 
(FD-258); 

(iii)  Security  Acknowledgment  (NRC 
Form  176);  and 

(iv)  Other  related  forms  where 
specified  in  accompanying  instructions 
(NRC  Form  254). 

(2)  Only  a  Security  Acknowledgment 
(NRC  Form  176)  need  be  completed  by 
any  person  possessing  an  active  access 
authorization,  or  who  is  being  processed 
for  an  access  authorization,  by  another 
Federal  agency.  The  active  or  pending 
access  authorization  must  be  at  an 
equivalent  level  to  that  required  by  the 
NRC  and  be  based  on  an  adequate 
investigation  not  more  than  five  years 
old. 

(e)  To  avoid  delays  in  processing 
requests  for  access  authorizations,  each 
security  packet  should  be  reviewed  for 
completeness  and  correctness 
(including  legibility  of  response  on  the 
forms)  before  submittal. 

(f)  Applications  for  access 
authorization  or  access  authorization 
renewal  processing  that  are  submitted  to 
the  NRC  for  processing  must  be 
accompanied  by  a  check  or  money 
order,  payable  to  the  United  States 
Nuclear  Regulatory  Commission, 
representing  the  current  cost  for  the 
processing  of  each  "Q"  and  "L"  access 
authorization,  or  renewal  request. 
Access  authorization  and  access 
authorization  renewal  fees  will  be 
published  each  time  the  Office  of 
Personnel  Management  notifies  the  NRC 
of  a  change  in  the  rates  it  charges  the 
NRC  for  the  conduct  of  investigations. 
Any  changed  access  authorization  or 
access  authorization  renewal  fees  will 
be  applicable  to  each  access 
authorization  or  access  authorization 
renewal  request  received  upon  or  after 
the  date  of  publication.  Applications 
from  individuals  having  current  Federal 
access  authorizations  may  be  processed 
more  expeditiously  and  at  less  cost, 
since  the  Commission  may  accept  the 
certification  of  access  authorization  and 
investigative  data  from  other  Federal 
Government  agencies  that  grant 
personnel  access  authorizations. 

8.  Section  25.19  is  revised  to  read  as 
follows: 

f  25. 1 9    Processing  applications. 

Each  application  for  access 
authorization  or  access  authorization 
renewal  must  be  submitted  to  the  CSA. 


If  the  NRC  is  the  CSA,  the  application 
and  its  accompanying  fee  must  be 
submitted  to  the  NRC  Division  of 
Security.  If  necessary,  the  NRC  Division 
of  Security  may  obtain  approval  from 
the  appropriate  Commission  office 
exercising  licensing  or  regulatory 
authority  before  processing  the  access 
authorization  or  access  authorization 
renewal  request.  If  the  applicant  is 
disapproved  for  processing,  the  NRC 
Division  of  Security  shall  notify  the 
submitter  in  writing  and  return  the 
original  application  (security  packet) 
and  its  accompanying  fee. 

9.  Section  25.21  is  revised  to  read  as 
follows: 

§  2S.21    Detsnnination  of  initial  and 
continued  eligibility  for  access 
auttKKizatlon. 

(a)  Following  receipt  by  the  CSA  of 
the  reports  of  the  personnel  security 
investigations,  the  record  will  be 
reviewed  to  determine  that  granting  an 
access  authorization  or  renewal  of 
access  authorization  will  not  endanger 
the  common  defense  and  security  and  is 
clearly  consistent  with  the  national 
interest.  If  this  determination  is  made, 
access  authorization  will  be  granted  or 
renewed.  If  the  NRC  is  the  CSA, 
questions  as  to  initial  or  continued 
eligibility  will  be  determined  in 
accordance  with  Fart  10  of  Chapter  I.  If 
another  agency  is  the  CSA,  that  agency 
will,  under  the  requirements  of  the 
NISPOM,  have  established  procedures 
at  the  facility  to  resolve  questions  as  to 
initial  or  continued  eligibility  for  access 
authorization.  These  questions  will  be 
determined  in  accordance  with 
established  CSA  procedures  already  in 
effect  for  the  facility. 

(b)  The  CSA  must  be  promptly 
notified  of  developments  that  bear  on 
continued  eligibility  for  access 
authorization  throughout  the  period  for 
which  the  authorization  is  active  (e.g., 
persons  who  marry  subsequent  to  the 
completion  of  a  personnel  security 
packet  must  report  this  change  by 
submitting  a  completed  NRC  Form  354, 
"Data  Report  on  Spouse"  or  equivalent 
CSA  form). 

(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section.  NRC  "Q"  and  "L" 
access  authorizations  must  be  renewed 
every  five  years  from  the  date  of 
issuance.  An  application  for  renewal 
must  be  submitted  at  least  120  days 
before  the  expiration  of  the  five  year 
period,  and  must  include: 

(i)  A  statement  by  the  licensee  or 
other  person  that  the  individual 
continues  to  require  access  to  classified 
National  Security  Information  or 
Restricted  Data;  and 


(ii)  A  p>ersonnel  security  packet  as 
described  in  §  25.17(d). 

(2)  Renewal  applications  and  the 
required  paperwork  are  not  required  for 
individuals  who  have  a  current  and 
active  access  authorization  from  another 
Federal  agency  and  who  are  subject  to 

a  reinvestigation  program  by  that  agency 
that  is  determined  by  the  NRC  to  meet 
the  NRC's  requirements.  (The  DOE 
Reinvestigation  Program  has  been 
determined  to  meet  the  NRC's 
requirements).  For  these  individuals, 
the  submission  of  the  SF-86  by  the 
licensee  or  other  person  to  the  other 
government  agency  piusuant  to  their 
reinvestigation  requirements  will  satisfy 
the  NRC  renewal  submission  and 
paperwork  requirements,  even  if  less 
than  five  years  has  passed  since  the  date 
of  issuance  or  renewal  of  the  NRC  "Q" 
or  "L"  access  authorization.  Any  NRC 
access  authorization  continued  in 
response  to  the  provisions  of  this 
paragraph  will,  thereafter,  not  be  due  for 
renewal  until  the  date  set  by  the  other 
government  agency  for  the  next 
reinvestigation  of  the  individual 
pursuant  to  the  other  agency's 
reinvestigation  program.  However,  the 
period  of  time  for  the  initial  and  each 
subsequent  NRC  "Q"  or  NRC  "L" 
renewal  application  to  the  NRC  may  not 
exceed  seven  years.  Any  individual  who 
is  subject  to  the  reinvestigation  program 
requirements  of  another  Federal  agency 
but,  for  administrative  or  other  reasons, 
does  not  submit  reinvestigation  forms  to 
that  agency  within  seven  years  of  the 
previous  submission,  shall  submit  a 
renewal  application  to  the  NRC  using 
the  forms  prescribed  in  §  25.17(d)  before 
the  expiration  of  the  seven-year  period. 

(3)  It  the  NRC  is  not  the  CSA, 
reinvestigation  program  procedures  and 
requirements  will  be  set  by  the  CSA. 

10.  Section  25.23  is  revised  to  read  as 
follows: 

§  25.23    Notification  of  grant  of  access 
authorization. 

The  determination  to  grant  or  renew 
access  authorization  will  be  furnished 
in  writing  to  the  licensee  or  organization 
that  initiated  the  request.  Upon  receipt 
of  the  notification  of  original  grant  of 
access  authorization,  the  licensee  or 
organization  shall  obtain,  as  a  condition 
for  grant  of  access  authorization  and 
access  to  classified  information,  an 
executed  "Classified  Information 
Nondisclosure  Agreement"  (SF-312) 
from  the  afi^ected  individual.  The  SF- 
312  is  an  agreement  between  the  United 
States  and  an  individual  who  is  cleared 
for  access  to  classified  information.  An 
employee  issued  an  initial  access 
authorization  shall  execute  a  SF-312 
before  being  granted  access  to  classified 


information.  The  licensee  or  other 
organization  shall  forward  the  executed 
SF-312  to  the  CSA  for  retention.  If  the 
employee  refuses  to  execute  the  SF-312, 
the  licensee  or  other  organization  shall 
deny  the  employee  access  to  classified 
information  and  submit  a  report  to  the 
CSA.  The  SF-312  must  be  signed  and 
dated  by  the  employee  and  witnessed. 
The  employee's  and  witness'  signatures 
must  bear  the  same  date.  The  individual 
shall  also  be  given  a  security  orientation 
briefing  in  accordance  with  §  95.33  of 
this  chapter.  Records  of  access 
authorization  grant  and  renewal 
notification  must  be  maintained  by  the 
licensee  or  other  organization  for  three 
years  after  the  access  authorization  has 
been  terminated  by  the  CSA.  This 
information  may  sdso  be  furnished  to 
other  representatives  of  the 
Commission,  to  licensees,  contractors, 
or  other  Federal  agencies.  Notifications 
of  access  authorization  will  not  be  given 
in  writing  to  the  affected  individual 
except: 

(a)  In  those  cases  in  which  the 
determination  was  made  as  a  result  of 
a  Personnel  Security  Hearing  or  by 
Personnel  Security  Review  Examiners; 
or 

(b)  When  the  individual  also  is  the 
official  designated  by  the  licensee  or 
other  organization  to  whom  written 
NRC  notifications  are  forwarded. 

11.  Section  25.25  is  revised  to  read  as 
follows: 

§  25.25    Cancellation  of  requests  for 
access  authorization. 

When  a  request  for  an  individual's 
access  authorization  or  renewal  of 
access  authorization  is  withdrawn  or 
canceled,  the  requestor  shall  notify  the 
CSA  inunediately  by  telephone  so  that 
the  full  field  investigation.  National 
Agency  Check  with  Credit  Investigation, 
or  other  personnel  security  action  may 
be  discontinued.  The  requestor  shall 
identify  the  full  name  and  date  of  birth 
of  the  individual,  the  date  of  request, 
and  the  type  of  access  authorization  or 
access  authorization  renewal  requested. 
The  requestor  shall  confirm  each 
telephone  notification  prompUy  in 
writing. 

12.  Section  25.27  is  revised  to  read  as 
follows: 

§  25.27    Reopening  of  cases  In  which 
requests  for  access  authorizations  are 
canceled. 

(a)  In  conjunction  with  a  new  request 
for  access  authorization  (NRC  Form  237 
or  CSA  equivalent)  for  individuals 
whose  cases  were  previously  canceled, 
new  fingerprint  cards  (FD-257)  in 
duplicate  and  a  new  Security 
Acknowledgment  (NRC  Form  176),  or 


CSA  equivalents,  must  be  furnished  to 
the  CSA  along  with  the  request. 

(b)  Additionally,  if  90  days  or  more 
have  elapsed  since  the  date  of  the  last 
Questionnaire  for  Sensitive  Positions 
(SF-86),  or  CSA  equivalent,  the 
individual  must  complete  a  personnel 
security  packet  (see  §  25.17(d)).  The 
CSA,  based  on  investigative  or  other 
needs,  may  require  a  complete 
personnel  seciuity  packet  in  other  cases 
as  well.  A  fee,  equal  to  the  amount  paid 
for  an  initial  request,  will  be  charged 
only  if  a  new  or  updating  investigation 
by  the  NRC  is  required. 

13.  Section  25.29  is  revised  to  read  as 
follows: 

§25.29    Reinstatentent  of  access 
authorization. 

(a)  An  access  authorization  can  be 
reinstated  provided  that: 

(1)  No  more  than  24  months  has 
lapsed  since  the  date  of  termination  of 
the  clearance; 

(2)  There  has  been  no  break  in 
employment  with  the  employer  since 
the  date  of  termination  of  the  clearance; 

(3)  There  is  no  known  adverse 
information: 

(4)  The  most  recent  investigation  must 
not  exceed  5  years  (Top  Secret,  Q)  or  10 
years  (Secret,  L);  and 

(5)  The  most  recent  investigation  must 
meet  or  exceed  the  scope  of  the 
investigation  required  for  the  level  of 
access  authorization  that  is  to  be 
reinstated  or  granted. 

(b)  An  access  authorization  can  be 
reinstated  at  the  same,  or  lower,  level  by 
submission  of  a  CSA-designated  form  to 
the  CSA.  The  employee  may  not  have 
access  to  classified  information  until 
receipt  of  written  confirmation  of 
reinstatement  and  an  up-to-date 
personnel  security  packet  will  be 
furnished  with  the  request  for 
reinstatement  of  an  access 
authorization.  A  new  Security 
Acknowledgment  will  be  obtained  in  all 
cases.  Where  personnel  security  packets 
are  not  required,  a  request  for 
reinstatement  must  state  the  level  of 
access  authorization  to  be  reinstated  and 
the  full  name  and  date  of  birth  of  the 
individual  to  establish  positive 
identification.  A  fee,  equal  to  the 
amount  paid  for  an  initial  request,  will 
be  charged  only  if  a  new  or  updating 
investigation  by  the  NRC  is  required. 

14.  In  §  25.31,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

%  25.31    Extensions  and  transfers  of  access 
authorizatiorts. 

(a)  The  NRC  Division  of  Security  may, 
on  request,  extend  the  authorization  of 
an  individual  who  possesses  an  access 
authorization  in  connection  with  a 


particular  employer  or  activity,  to 
permit  access  to  classified  information 
in  connection  with  an  assignment  with 
another  employer  or  activity. 

(c)  Requests  for  extension  or  transfer 
of  access  authorization  must  state  the 
full  name  of  the  person,  his  date  of  birth 
and  level  of  access  authorization.  The 
Director,  Division  of  Seciuity,  may 
require  a  new  personnel  security  packet 
(see  §  25.17(c))  to  be  completed  by  the 
applicant.  A  fee,  equal  to  the  amount 
paid  for  an  initial  request,  will  be 
charged  only  if  a  new  or  updating 
investigation  by  the  NRC  is  required. 

15.  Section  25.33  is  revised  to  read  as 
follows: 


S  25.33    Termination  of ) 
authorizations. 

(a)  Access  authorizations  will  be 
terminated  when: 

(1)  Access  authorization  is  no  longer 
reouired; 

l2)  An  individual  is  separated  from 
the  employment  or  the  activity  for 
which  he  obtained  an  access 
authorization  for  a  period  of  90  days  or 
more;  or 

(3)  An  individual,  piusuant  to  10  CFR 
part  10  or  other  CSA  approved 
adjudicatory  standards,  is  no  longer 
eligible  for  access  authorization. 

(d)  a  representative  of  the  licensee  or 
other  organization  that  employs  the 
individual  whose  access  authorization 
will  be  terminated  shall  immediately 
notify  the  CSA  when  the  circumstances 
noted  in  paragraph  (a)(1)  or  (a)(2)  of  this 
section  exist;  inform  the  individual  that 
his  access  authorization  is  being 
terminated,  and  the  {reason ;  and  that  he 
will  be  considered'for  reinstatement  of 
access  authorization  if  he  resiunes  work 
requiring  it. 

(c)  When  an  access  authorization  is  to 
be  terminated,  a  representative  of  the 
licensee  or  other  organization  shall 
conduct  a  seciuity  termination  briefing 
of  the  individual  involved,  explain  the 
Security  Termination  Statement  (NRC 
Form  136  or  CSA  approved  form)  and 
have  the  individual  complete  the  form. 
The  representative  shall  prompUy 
forward  the  original  copy  of  the 
completed  Security  Termination 
Statement  to  CSA. 

16.  Section  25.35  is  revised  to  read  as 
follows: 

§25.35    Classified  visits. 

(a)  The  number  of  classified  visits 
must  be  held  to  a  minimum.  The 
licensee,  certificate  holder,  or  other 
facility  shall  determine  that  the  visit  is 
necessary  and  that  the  purpose  of  the 
visit  cannot  be  achieved  without  access 
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to,  or  disclosure  of,  classified 
information.  All  classified  visits  require 
advance  notification  to,  {md  approval  of, 
the  organization  to  be  visited.  In  urgent 
cases,  visit  information  may  be 
furnished  by  telephone  and  confirmed 
in  writing. 

(b)  Representatives  of  the  Federal 
Government,  when  acting  in  their 
official  capacities  as  inspectors, 
investigators,  or  auditors,  may  visit  a 
licensee,  certificate  holder  or  other's 
facility  without  furnishing  advanced 
notification,  provided  these 
representatives  present  appropriate 
government  credentials  upon  arrival. 
Normally,  however.  Federal 
representatives  will  provide  advance 
notification  in  the  form  of  an  NRC  Form 
277,  "Request  for  Visit  or  Access 
Approval,"  with  the  "need-to-know" 
certified  by  the  appropriate  NRC  office 
exercising  licensing  or  regulatory 
authority  and  verification  of  NRC  access 
authorization  by  the  Division  of 
Security. 

(c)  The  licensee,  certificate  holder,  or 
others  shall  include  the  following 
information  in  all  Visit  Authorization 
Letters  (VAL)  which  they  prepare. 

(1)  Visitor's  name,  adoress,  and 
telephone  number  and  certification  of 
the  level  of  the  facility  seciuity 
clearance; 

(2)  Name,  date  and  place  of  birth,  and 
citizenship  of  the  individual  intending 
to  visit; 

(3)  Certificatiop  of  the  proposed 
visitor's  personnel  clearance  and  any 
special  access  authorizations  required 
for  the  visit; 

(4)  Name  of  person(s)  to  be  visited; 

(5)  Purpose  and  sufficient  justification 
for  the  visit  to  allow  for  a  determination 
of  the  necessity  of  the  visit;  and 

(6)  Date  or  period  during  which  the 
VAL  is  to  be  valid. 

(d)  Classified  visits  may  be  arranged 
for  a  12  month  i>eriod.  The  requesting 
facility  shall  notify  all  places  honoring 
these  visit  arrangements  of  any  change 
in  the  individual's  status  that  will  cause 
the  visit  request  to  be  canceled  before  its 
normal  termination  date. 

(e)  The  responsibility  for  determining 
need-to-know  in  connection  with  a 
classified  visit  rests  with  the  individual 
who  wiU  disclose  classified  information 
during  the  visit.  The  licensee,  certificate 
holder  or  other  facility  shall  establish 
procedures  to  ensure  positive 
identification  of  visitors  before  the 
disclosure  of  any  classified  information. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILmES 

17.  The  authority  citation  for  Part  50 
is  revised  to  read  as  follows: 


Authority:  Sees.  102. 103. 104. 105.  161. 
182,  183,  186.  189.  68  Stat.  936.  937.  938, 
948,  953,  954,  955.  956,  as  amended,  sec. 
234,  83  SUt.  1244,  as  amended  (42  U.S.C. 
2132,  2133,  2134,  2135,  2201.  2232,  2233, 
2236.  2239,  2282):  sees.  201,  as  amended, 
202,  206.  88  Stat.  1242.  as  amended.  1244. 
1246  (42  U.S.C.  5841,  5842,  5846),  E.O. 
12829,  3  CFR.  1993  Comp..  p.  570;  E.O. 
12958.  as  amended,  3  CFR,  1995  Comp.,  p. 
333:  E.O.  12968.  3  CFR,  1995  Comp..  p.  391. 

Section  50.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10.  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101. 
185.  68  SUt.  955  as  amended  (42  U.S.C.  2131. 
2235),  sec.  102.  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C.  4332).  Sections  50.13.  50.54(dd). 
and  50.103  also  issued  under  sec.  108,  68 
Stat.  939,  as  amended  (42  U.S.C.  2138). 
Sections  50.23,  50.35,  50.55.  and  50.56  also 
issued  under  sec.  185,  68  SUt.  955  (42  U.S.C. 
2235).  Sections  50.33a,  50.55a  and  Appendix 
Q  also  issued  under  sec.  102,  Ihib.  C.  91-190. 
83  Stat.  853  (42  U.S.C.  4332).  Sections  50.34 
and  50.54  also  issued  under  sec.  204,  88  Stat. 
1245  (42  U.S.C.  5844).  Sections  50.58,  50.91. 
and  50.92  also  issued  under  Pub.  L.  97-415. 
96  Stat.  2073  (42  U.S.C.  2239).  Section  50.78 
also  issued  under  sec.  122.  68  Stat.  939  (42 
U.S.C.  2152).  Sections  50.80—50.81  also 
issued  under  sec.  184.  68  Stat.  954.  as 
amended  (42  U.S.C.  2234).  Appendix  F  also 
issued  under  sec.  187.  68  SUt.  955  (42  U.S.C 
2237). 

18.  Section  50.37  is  revised  to  read  as 
follows: 

§  50.37    Agreement  limiting  access  to 
Classified  Infonnation. 

As  part  of  its  application  and  In  any 
event  before  the  receipt  of  Restricted 
Data  or  classified  National  Security 
Information  or  the  issuance  of  a  license 
or  construction  permit,  the  applicant 
shall  agree  in  writing  that  it  will  not 
permit  any  individual  to  have  access  to 
or  any  facility  to  possess  Restricted  Data 
or  classified  National  Security 
Information  until  the  individual  and/or 
Eacility  has  been  approved  for  such 
access  under  the  provisions  of  10  CFR 
Parts  25  and/or  95.  The  agreement  of  the 
applicant  in  this  regard  shall  be  deemed 
part  of  the  license  or  construction 
permit,  whether  so  stated  therein  or  not. 

PART  54— REQUIREMENTS  FOR 
RENEWAL  OF  OPERATING  UCENSES 
FOR  NUCLEAR  POWER  PLANTS 

19.  The  authority  citation  for  Part  54 
is  revised  to  read  as  follows: 

Authority:  Sees.  102, 103, 104, 161. 181, 
182,  183.  186,  189,  68  SUt.  936.  937.  938. 
948.  953.  954.  955.  as  amended,  sec.  234,  83 
SUt  1244,  as  amended  (42  U.S.C.  2132.  2133, 
2134.  2135,  2201.  2232.  2233.  2236,  2239, 
2282);  sees  201,  202,  206.  88  SUt.  1242,  1244, 
as  amended  (42  U.S.C.  5841,  5842),  E.O. 
12829,  3  CFR,  1993  Comp.,  p.  570:  E.O. 
12958.  as  amended,  3  CFIt,  1995  Comp.,  p. 
333:  E.O.  12968.  3  CFR,  1995  Comp.,  p.  391. 


20.  In  §  54.17,  paragraph  (g)  is  revised 
to  read  as  follows: 

§  54. 1 7    Filing  of  application. 


(g)  As  part  of  its  application,  and  in 
any  event  before  the  receipt  of 
Restricted  Data  or  classified  National 
Security  Information  or  the  issuance  of 
a  renewed  license,  the  applicant  shall 
agree  in  writing  that  it  will  not  permit 
any  individual  to  have  access  to  or  any 
facility  to  possess  Restricted  Data  or 
classified  National  Security  Information 
until  the  individual  and/or  facility  has 
been  approved  for  such  access  under  the 
provisions  of  10  CFR  Parts  25  and/or  95. 
The  agreement  of  the  applicant  in  this 
regard  shall  be  deemed  pari  of  the 
renewed  license,  whether  so  stated 
therein  or  not. 

PART  95— SECURITY  FACILITY 
APPROVAL  AND  SAFEGUARDING  OF 
NATIONAL  SECURITY  INFORMATION 
AND  RESTRICTED  DATA 

21.  The  authority  citation  for  Pari  95 
is  revised  to  read  as  follows: 

Authority:  Sees.  145, 161, 193.  68  Stat. 
942.  948.  as  amended  (42  U.S.C.  2165.  2201): 
sec.  201,  88  Stat.  1242,  as  amended  (42 
U.S.C.  5841):  E.O.  10865,  as  amended,  3  CFR 
1959-1963  COMP..  p.  398  (50  U.S.C.  401. 
note):  E.O.  12829,  3  CFR,  1993  Comp.,  p.  570; 
E.O.  12958,  as  amended,  3  CFR.  1995  Comp., 
p.  333;  E.O.  12968,  3  CFR.  1995  Comp.,  p. 
391. 

22.  Section  95.1  is  revised  to  read  as 
follows: 

§95.1    Purpose. 

The  regulations  in  this  part  establish 
procedures  for  obtaining  security 
facility  approval  and  for  safeguarding 
Secret  and  Confidential  National 
Security  Information  and  Restricted 
Data  received  or  developed  in 
conjimction  with  activities  licensed, 
certified  or  regulated  by  the 
Commission.  This  part  does  not  apply  to 
Top  Secret  information  because  Top 
Secret  infonnation  may  not  be 
forwarded  to  licensees,  certificate 
holders,  or  others  within  the  scope  of  an 
NRC  license  or  certificate. 

23.  Section  95.3  is  revised  to  read  as 
follows: 

§95.3    Scope. 

The  regidations  in  this  part  apply  to 
licensees,  certificate  holders  and  others 
regulated  by  the  Commission  who  may 
require  access  to  classified  National 
Security  Information  and/or  Restricted 
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Data  and/or  Formerly  Restricted  Data 
(FRD)  that  is  used,  processed,  stored, 
reproduced,  transmitted,  transported,  or 
handled  in  connection  with  a  license  or 
certificate  or  an  application  for  a  license 
or  certificate. 

24.  In  §  95.5,  the  definitions  for 
Authorized  classifier.  National  Security 
Information,  NRC  access  authorization. 
Security  facility  approval,  and  Security 
survey  are  removed  and  the  definitions 
Classified  mail  address.  Infraction,  and 
Need-to-know  are  revised  and  the 
definitions  Access  authorization. 
Classified  National  Security 
Information,  Classified  shipping 
address.  Closed  area.  Cognizant 
Security  Agency,  Facility  (Security) 
clearance.  Foreign  ownership  control  or 
influence,  Restricted  area.  Security 
reviews,  Supplemental  Protection  and 
Violation  are  added  in  alphabetical 
order  to  read  as  follows: 

§95.5    Definitions. 

Access  authorization  means  an 
administrative  determination  that  an 
individual  (including  a  consultant)  who 
is  employed  by  or  an  applicant  for 
employment  with  the  NRC,  NRC 
contractors,  agents,  licensees  and 
certificate  holders,  or  other  person 
designated  by  the  Executive  Director  for 
Operations,  is  eligible  for  a  security 
clearance  for  access  to  classified 
information. 
***** 

Classified  mail  address  means  a  mail 
address  established  for  each  facility 
approved  by  the  NRC,  to  which  all 
classified  information  for  the  facility  is 
to  be  sent. 
•        *        •        •        • 

Classified  National  Security 
Information  means  information  that  has 
been  determined  pursuant  to  E.O.  12958 
or  any  predecessor  order  to  require 
protection  against  unauthorized 
disclosiue  and  that  is  so  designated. 

Classified  shipping  address  means  an 
address  established  for  a  facility, 
approved  by  the  NRC  to  which 
classified  material  that  cannot  be 
transmitted  as  normal  mail  is  to  be  sent 

Closed  area  means  an  area  that  meets 
the  requirements  of  the  CSA,  for  the 
purpose  of  safeguarding  classified 
material  that,  because  of  its  size,  nature, 
or  operational  necessity,  cannot  be 
adequately  protected  by  the  normal 
safeguards  or  stored  during  nonworking 
hours  in  approved  containers. 

Cognizant  Security  Agency  (CSA) 
means  agencies  of  the  Executive  Branch 
that  have  been  authorized  by  E.O.  12829 
to  establish  an  industrial  security 
program  for  the  purpose  of  safeguarding 
classified  infonnation  imder  the    - 


jurisdiction  of  those  agencies  when 
disclosed  or  released  to  U.S.  industry. 
These  agencies  are  the  Department  of 
Defense,  the  Department  of  Energy,  the 
Central  Intelligence  Agency,  and  the 
Nuclear  Regulatory  Commission.  A 
facility  has  a  single  CSA  which 
exercises  primary  authority  for  the 
protection  of  classified  information  at 
the  facility.  The  CSA  for  the  facility 
provides  security  representation  for 
other  government  agencies  with  security 
interests  at  the  facility.  The  Secretary  of 
Defense  has  been  designated  as 
Executive  Agent  for  the  National 
Industrial  Security  Program. 
***** 

Facility  (Security)  Clearance  (FCL) 
means  an  administrative  determination 
that,  from  a  security  viewpoint,  a 
facility  is  eligible  for  access  to  classified 
information  of  a  certain  category  (and 
all  lower  categories). 

Foreign  ownership,  control,  or 
influence  (FOCI)  means  a  foreign 
interest  has  the  power,  direct  or 
indirect,  whether  or  not  exercised,  and 
whether  or  not  exercisable  through  the 
ownership  of  a  U.S.  company's 
securities,  by  contractual  arrangements 
or  other  means,  to  direct  or  decide 
matters  affecting  the  management  or 
operations  of  that  company  in  a  manner 
which  may  result  in  unauthorized 
access  to  classified  information  or  may 
affect  adversely  the  performance  of 
classified  contracts. 

Infraction  means  any  knowing, 
willful,  or  negligent  action  contrary  to 
the  requirements  of  E.O.  12958,  or  its 
implementing  directives,  that  does  not 
comprise  a  "violation,"  as  defined  in 
this  section. 
***** 

Need-to-know  means  a  determination 
made  by  an  authorized  holder  of 
classified  information  that  a  prospective 
recipient  requires  access  to  specific 
classified  information  in  order  to 
perform  or  assist  in  a  lawful  and 
authorized  governmental  function  imder 
the  cognizance  of  the  Commission. 
*        *        *        *        * 

Restricted  area  means  a  controlled 
access  area  established  to  safeguard 
classified  material,  that  because  of  its 
size  or  nature,  cannot  be  adequately 
protected  during  working  hours  by  the 
usual  safeguards,  but  that  is  capable  of 
being  stored  during  non-working  hours 
in  an  approved  repository  or  secured  by 
other  methods  approved  by  the  CSA. 

Security  rtviews  means  aperiodic 
security  reviews  of  cleared  facilities 
conducted  to  ensiu«  that  safeguards 
employed  by  licensees  and  others  are 


adequate  for  the  protection  of  classified 
information. 

Supplemental  protection  means 
additional  security  procedures  such  as 
intrusion  detection  systems,  security 
guards,  and  access  control  systems. 

Violation  means  any  knowing,  willful, 
or  negligent  action  that  could 
reasonably  be  expected  to  result  in  an 
unauthorized  disclosure  of  classified 
information  or  any  knowing,  willful,  or 
negligent  action  to  classify  or  continue 
the  classification  of  information 
contrary  to  the  requirements  of  E.O. 
12958  or  its  implementing  directives. 

25.  Section  95.8  is  revised  to  read  as 
follows: 

§95.8    Infonnation  collection 
requirements:  OMB  approval. 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
The  NRC  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number.  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  3150-0047. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  95.11,  95.15, 
95.18,  95.19,  95.21.  95.25,  95.29,  95.33, 
95.36,  95.37,  95.39,  95,41,  95.43,  95.45, 
95.47,  95.53  and  95.57. 

26.  In  §95.13,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  95.13    Maintenance  of  records. 

(a)  Each  licensee,  certificate  holder  or 
other  person  granted  facility  clearance 
under  this  part  shall  maintain  records  as 
prescribed  within  the  part.  These 
records  are  subject  to  review  and 
inspection  by  CSA  representatives 
during  security  reviews. 

27.  In  §  95.15,  the  section  heading  and 
paragraphs  (a)  and  (b)  are  revised  to 
read  as  follows: 

§  95. 1 5    Approval  for  processing  licensees 
and  others  for  facility  clearance. 

(a)  A  licensee,  certificate  holder  or 
other  person  who  has  a  need  to  use, 
process,  store,  reproduce,  transmit, 
transport,  or  handle  NRC  classified 
information  at  any  location  in 
connection  with  Commission  related 
activities  shall  promptiy  request  an  NRC 
facility  clearance.  This  specifically 
includes  situations  where  a  licensee, 
certificate  holder  or  other  person  needs 
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a  contractor  or  consiiltant  to  have  access 
to  NRC  classified  information.  However, 
it  is  not  necessary  for  a  licensee, 
certificate  holder  or  other  person  to 
request  an  NRC  facility  clearance  for 
access  to  another  agency's  classified 
information  at  that  agency's  facilities  or 
to  store  that  agency's  classified 
information  at  their  facility,  provided  no 
NRC  classified  information  is  involved 
and  they  meet  the  security  requirements 
of  the  other  agency.  If  NRC  classified 
information  is  involved  the 
requirements  of  §  95.17  apply. 

(b)  The  request  must  include  the 
name  of  the  facility,  the  location  of  the 
facility  and  an  identification  of  any 
facility  clearance  issued  by  another 
government  agency.  If  there  is  no 
existing  facility  clearance,  the  request 
must  include  a  seciuity  Standard 
Practice  Procedures  Plan  that  outlines 
the  facility's  proposed  security 
-   procedures  and  controls  for  the 
protection  of  classified  information,  a 
floor  plan  of  the  area  in  which  the 
matter  is  to  be  used,  processed,  stored, 
reproduced,  transmitted,  transported  or 
handled:  and  Foreign  Ownership, 
Control  or  Influence  information. 
•        •        *        •        • 

28.  Section  95.17  is  revised  to  read  as 
follows: 

S  95.17    Processing  facilhy  ctoaranca. 

(a)  Following  the  receipt  of  an 
acceptable  request  for  facility  clearance, 
the  NRC  will  either  accept  an  existing 
facility  clearance  granted  by  a  current 
CSA  and  authorize  possession  of  license 
or  certificate  related  classified 
information  or  process  the  facility  for  a 
facility  clearance.  Processing  will 
include — 

(1)  A  determination  based  on  review 
and  approval  of  a  Standard  Practice 
Procedure  Plan  that  granting  of  the 
Facility  Clearance  would  not  be 
inconsistent  with  the  national  interest, 
including  a  finding  that  the  facility  is 
not  under  foreign  ownership,  control,  or 
influence  to  such  a  degree  that  a 
determination  could  not  be  made; 

(2)  An  acceptable  seciuity  review 
conducted  by  the  NRC; 

(3)  Submitting  key  management 
personnel  for  personnel  clearances 
(PCLs);  and 

(4)  Appointing  a  U.S.  citizen 
employee  as  the  facility  security  officer. 

(b)  An  interim  Facility  Clearance  may 
be  granted  by  the  CSA  on  a  temporary 
basis  pending  completion  of  the  full 
investigative  requirements. 

M  95-18  and  95.19    [Redesignated] 

29.  §§  95.18  and  95.19  are 
redesignated  as  §§  95.19  and  95.20. 


30.  A  new  §95.18  is  added  to  read  as 
follows: 

$  95. 1 8    Key  personnel. 

The  senior  management  official  and 
the  Facility  Security  Officer  must 
always  be  cleared  to  a  level 
commensurate  with  the  Facility 
Clearance.  Other  key  management 
officials,  as  determined  by  the  CSA. 
must  be  granted  an  access  authorization 
or  be  excluded  fi-om  classified  access. 
When  formal  exclusion  acUon  is 
required,  the  organization's  board  of  • 
directors  or  similar  executive  body  shall 
affirm  the  following,  as  appropriate. 

(a)  Officers,  directors,  partners, 
regents,  or  trustees  (designated  by  name) 
that  are  excluded  may  not  require,  may 
not  have,  and  can  be  effectively 
excluded  from  access  to  all  classified 
information  disclosed  to  the 
organization.  These  individuals  also 
may  not  occupy  positions  that  would 
enable  them  to  adversely  affect  the 
organization's  policies  or  practices  in 
the  performance  of  activities  involving 
classified  information.  This  action  will 
be  made  a  matter  of  record  by  the 
organization's  executive  body.  A  copy  of 
the  resolution  must  be  furnished  to  the 
CSA. 

(b)  Officers,  directors,  partners, 
regents,  or  trustees  (designated  by  name) 
that  are  excluded  may  not  require,  may 
not  have,  and  can  be  effectively  denied 
access  to  higher-level  classified 
information  (specify  which  higher 
level(s)).  These  individuals  may  not 
occupy  positions  that  would  enable 
them  to  adversely  affect  the 
organization's  policies  or  practices  in 
the  protection  of  classified  information. 
This  action  will  be  made  a  matter  of 
record  by  the  organization's  executive 
body.  A  copy  of  the  resolution  must  be 
furnished  to  the  CSA. 

31.  In  the  newly  redesignated  §95.19. 
the  introductory  text  of  paragraphs  (a) 
and  (b)  are  revised  to  read  as  follows: 

$95.19    Changes  to  security  practices  and 
procedufM. 

(a)  Except  as  specified  in  paragraph 
(b)  of  this  section,  each  licensee, 
certificate  holder  or  other  person  shall 
obtain  prior  CSA  approval  for  any 
proposed  change  to  the  name,  location, 
security  procedures  and  controls,  or 
floor  plan  of  the  approved  facility.  A 
written  description  of  the  proposed 
change  must  be  furnished  to  the  CSA 
with  copies  to  the  Director,  Division  of 
Security,  Office  of  Administration,  NRC, 
Washington.  DC  20555-0001  (if  NRC  is 
not  the  CSA),  and  the  NRC  Regional 
Administrator  of  the  cognizant  Regional 
Office  listed  in  appendix  A  of  part  73. 
The  CSA  shall  prompUy  respond  in 


writing  to  all  such  proposals.  Some 
examples  of  substantive  changes 
requiring  prior  CSA  approval  include — 

•        •        •        •        • 

(b)  A  licensee  or  other  person  may 
efiiect  a  minor,  non-substantive  change 
.  to  an  approved  Standard  Practice 
Procedures  Plan  for  the  safeguarding  of 
classified  information  without  receiving 
prior  CSA  approval,  provided  prompt 
notification  of  such  minor  change  is 
furnished  to  the  addressees  noted  in  * 
paragraph  (a)  of  this  section,  and  the 
change  does  not  decrease  the 
effectiveness  of  the  Standard  Practice 
Procediu^s  Plan.  Some  examples  of 
minor,  non-substantive  changes  to  the 
Standard  Practice  Procedures  Plan 
include — 
***** 

32.  The  newly  redesignated  §  95.20  is 
revised  to  read  as  follows: 

$95.20    Grant,  denial  or  termination  of 
facility  clearance. 

The  Division  of  Security  shall  provide 
notification  in  writing  (or  orally  with 
written  confirmation)  to  the  licensee  or 
other  organization  of  the  Commission's 
grant,  acceptance  of  another  agency's 
Facility  Clearance,  denial,  or 
termination  of  facility  clearance.  This 
information  must  also  be  furnished  to 
representatives  of  the  NRC,  NRC 
licensees,  NRC  certificate  holders,  NRC 
contractors,  or  other  Federal  agencies 
having  a  need  to  transmit  classified 
information  to  the  licensee  or  other 
person. 

33.  Section  95.21  is  revised  to  read  as 
follows: 

$  95.21    Withdrawal  of  requests  for  facility 
clearance. 

When  a  request  for  facility  clearance 
is  to  be  withdrawn  or  canceled,  the 
requester  shall  notify  the  NRC  Division 
of  Security  immediately  by  telephone  so 
that  processing  for  this  approval  may  be 
terminated.  The  notification  must 
identify  the  full  name  of  the  individual 
requesting  discontinuance,  his  position 
with  the  facility,  and  the  full 
identification  of  the  facilify.  The 
requestor  shall  confirm  the  telephone 
notification  promptly  in  writing. 

34.  Section  95.23  is  revised  to  read  as 
follows: 

$95.23    Termination  of  facility  clearance. 

(a)  Facility  clearance  will  be 
terminated  when — 

(1)  There  is  no  longer  a  need  to  use, 
process,  store,  reproduce,  transmit, 
transport  or  handle  classified  matter  at  ' 
the  facility;  or 

(2)  The  Commission  makes  a 
determination  that  continued  facility 
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clearance  is  not -in  the  interest  of 
natiobal  security. 

(b)  When  facility  clearance  is 
terminated,  the  licensee  or  other  person 
will  be  notified  in  writing  of  the 
determination  and  the  procedures 
oudined  in  §95.53  apply. 

35.  In  §  95.25,  the  section  heading  and 
paragraphs  (a),  (b),  (c),  (d).  (g),  (h),  and 
(i)  are  revised  and  paragraph  (j)  is  added 
to  read  as  follows: 

$  95.25    Protection  of  classified  information 
in  storage. 

(a)  Secret  documents,  while 
unattended  or  not  in  actual  use,  must  be 
stored  in — 

(1)  A  safe,  steel  file  cabinet,  or  safe- 
type  steel  file  container  that  has  an 
automatic  luiit  locking  mechanism.  All 
such  receptacles  will  be  accorded 
supplemental  protection  during  non- 
working  hours;  or 

(2)  Any  steel  file  cabinet  that  has  four 
sides  and  a  top  and  bottom  (all 
permanently  attached  by  welding,  rivets 
or  peened  bolts  so  the  contents  cannot 
be  removed  without  leaving  visible 
evidence  of  entry)  and  is  secured  by  a 
rigid  metal  lock  bar  and  an  approved 
key  operated  or  combination  padlock. 
The  keepers  of  the  rigid  metal  lock  bar 
must  be  seciued  to  the  cabinet  by 
welding,  rivets,  or  bolts,  so  they  cannot 
be  removed  and  replaced  without 
lea^dng  evidence  of  the  entry.  The 
drawers  of  the  container  must  be  held 
securely,  so  their  contents  cannot  be 
removed  without  forcing  open  the 
drawer.  This  type  cabinet  will  be 
accorded  supplemental  protection 
during  non-working  hours. 

(b)  Confidential  matter  while 
unattended  or  not  in  use  must  be  stored 
in  the  same  manner  as  SECRET  matter 
except  that  no  supplemental  protection 
is  required. 

(c)  Classified  lock  combinations. 

(1)  A  minimum  number  of  authorized 
persons  may  know  the  combinations  to 
authorized  storage  containers.  Seciuity 
containers,  vaults,  cabinets,  and  other 
authorized  storage  containers  must  be 
kept  locked  when  not  under  the  direct 
supervision  of  an  authorized  person 
entrusted  with  the  contents. 

(2)  Combinations  must  be  changed  by 
a  person  authorized  access  to  the 
contents  of  the  container,  or  by  the 
Facility  Security  Officer  or  his  or  her 
designee.  Combinations  must  be 
changed  upon — 

(i)  The  initial  use  of  an  approved 
container  or  lock  for  the  protection  of 
classified  material; 

(ii)  The  termination  of  employment  of 
any  person  having  knowledge  of  the 
combination,  or  when  the  clearance 


granted  to  any  such  person  has  been 
withdrawn,  suspended,  or  revoked; 

(iii)  The  compromise  or  suspected 
compromise  of  a  container  or  its 
combination,  or  discovery  of  a  container 
left  unlocked  and  unattended;  or 

(iv)  At  other  times  when  considered 
necessary  by  the  Facility  Security 
Officer  or  CSA. 

(d)  Records  of  combinations.  If  a 
record  is  made  of  a  combination,  the 
record  must  be  marked  with  the  highest 
classification  of  material  authorized  for 
storage  in  the  container.  Superseded 
combinations  must  be  destroyed. 
***** 

(g)  Posted  information.  Containers 
may  not  bear  external  markings 
indicating  the  level  of  classified 
material  authorized  for  storage.  A  record 
of  the  names  of  persons  having 
knowledge  of  the  combination  must  be 
posted  inside  the  container. 

(h)  End  of  day  security  checks. 

(1)  Facilities  that  store  classified 
material  shall  establish  a  system  of 
security  checks  at  the  close  of  each 
working  day  to  ensure  that  all  classified 
material  and  security  repositories  have 
been  appropriately  secured. 

(2)  Facilities  operating  with  multiple 
work  shifts  shall  perform  the  security 
checks  at  the  end  of  the  last  working 
shift  in  which  classified  material  had 
been  removed  from  storage  for  use.  The 
checks  are  not  required  during 
continuous  24-hour  operations. 

(i)  Unattended  security  container 
found  opened.  If  an  unattended  security 
container  housing  classified  matter  is 
found  unlocked,  the  custodian  or  an 
alternate  must  be  notified  immediately. 
The  container  must  be  secured  by 
protective  personnel  and  the  contents 
inventoried  as  soon  as  possible  but  not 
later  than  the  next  workday.  A  report 
reflecting  all  actions  taken  must  be 
submitted  to  the  responsible  Regional 
Office  (see  appendix  A,  10  CFR  part  73 
for  addresses)  with  an  information  copy 
to  the  NRC  Division  of  Security.  The 
licensee  shall  retain  records  pertaining 
to  these  matters  for  three  years  after 
completion  of  final  corrective  action. 

(j)  Supervision  of  keys  and  padlocks. 
Use  of  key-operated  padlocks  are  subject 
to  the  following  reouirements: 

(1)  A  key  and  Iock  custodian  shall  be 
appointed  to  ensure  proper  custody  and 
handling  of  keys  and  locks  used  for 
protection  of  classified  material; 

(2)  A  key  and  lock  control  register 
must  be  maintained  to  identify  keys  for 
each  lock  and  their  current  location  and 
custody; 

(3)  Keys  and  locks  must  be  audited 
each  month; 

(4)  Keys  must  be  inventoried  with 
each  change  of  custody; 


(5)  Keys  must  not  be  removed  from 
the  premises; 

(6)  Keys  and  sj>are  locks  must  be 
protected  equivalent  to  the  level  of 
classified  material  involved; 

(7)  Locks  must  be  changed  or  rotated 
at  least  annually,  and  must  be  replaced 
after  loss  or  compromise  of  their 
operable  keys;  and 

(8)  Master  keys  may  not  be  made. 

36.  Section  95.27  is  revised  to  read  as 
follows: 

$95.27    Protection  while  in  use. 

While  in  use,  matter  containing 
classified  information  must  be  under  the 
direct  control  of  an  authorized 
individual  to  preclude  physical,  audio, 
and  visual  access  by  persons  who  do  not 
have  the  prescribed  access  authorization 
or  other  vmtten  CSA  disclosure 
authorization  (see  §  95.36  for  additional 
information  concerning  disclosure 
authorizations). 

37.  Section  95.29  is  revised  to  read  as 
follows: 

$95.29    Establishment  of  Restricted  or 
Closed  areas. 

(a)  If,  because  of  its  nature,  sensitivity 
or  importance,  matter  containing 
classified  information  cannot  otherwise 
be  effectively  controlled  in  accordance 
with  the  provisions  of  §§  95.25  and 
95.27,  a  Restricted  or  Closed  Area  must 
be  established  to  protect  such  matter. 

(b)  The  following  measures  apply  to  ' 
Restricted  Areas: 

(1)  Restricted  areas  must  be  separated 
from  adjacent  areas  by  a  physical  barrier 
designed  to  prevent  unauthorized  access 
(physical,  audio,  and  visual)  into  these 
areas. 

(2)  Controls  must  be  established  to 
prevent  unauthorized  access  to  and 
removal  of  classified  matter. 

(3)  Access  to  classified  matter  must  be 
limited  to  persons  who  possess 
appropriate  access  authorization  or 
other  written  CSA  disclosure 
authorization  and  who  require  access  in 
the  performance  of  their  official  duties 
or  regulatory  obligations. 

(4)  Persons  without  appropriate 
access  authorization  for  the  area  visited 
must  be  escorted  by  an  appropriate  CSA 
access  authorized  person  at  all  times 
while  within  Restricted  or  Closed  Areas. 

(5)  Each  individual  authorized  to 
enter  a  Restricted  or  Closed  Area  must 
be  issued  a  distinctive  form  of 
identification  (e.g.,  badge)  when  the 
number  of  employees  assigned  to  the 
area  exceeds  thirty  per  shift. 

(6)  During  nonworking  hours, 
admittance  must  be  controlled  by 
protective  personnel.  Protective 
personnel  shall  conduct  patrols  during 
nonworking  hours  at  least  every  8  hours 
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and  more  frequently  if  necessary  to 
maintain  a  commensiLrate  level  of 
protection.  Entrances  must  be 
continuously  monitored  by  protective 
personnel  or  by  an  approved  alarm 
system. 

(c)  Due  to  the  size  and  nature  of  the 
classified  material,  or  operational 
necessity,  it  may  be  I' ecessary  to 
construct  Closed  Areas  for  storage 
because  GSA-approved  containers  or 
vaults  are  unsuitable  or  impractical. 
Closed  Areas  must  be  approved  by  the 
CSA.  The  following  measures  apply  to 
Closed  Areas: 

(1)  Access  to  Closed  Areas  must  be 
controlled  to  preclude  unauthorized 
access.  This  may  be  accomplished 
through  the  use  of  a  cleared  employee 
or  by  a  CSA  approved  access  control 
device  or  system. 

(2)  Access  must  be  limited  to 
authorized  persons  who  have  an 
appropriate  security  clearance  and  a 
need-to-know  for  the  classified  material/ 
information  within  the  area.  Persons 
without  the  appropriate  level  of 
clearance  and/or  need-to-know  must  be 
escorted  at  all  times  by  an  authorized 
person  where  inadvertent  or 
unauthorized  exposure  to  classified 
information  cannot  otherwise  be 
efiiectively  prevented. 

(3)  The  Closed  Area  must  be  accorded 
supplemental  protection  during  non- 
working  hours.  During  these  hours, 
admittance  to  the  area  must  be 
controlled  by  locked  entrances  and  exits 
secured  by  either  an  approved  built-in 
combination  lock  or  an  approved 
combination  or  key-operated  padlock. 
However,  doors  secured  from  the  inside 
with  a  panic  bolt  (for  example,  actuated 
by  a  panic  bar),  a  dead  bolt,  a  rigid 
wood  or  metal  bar,  or  other  means 
approved  by  the  CSA,  do  not  require 
additional  locking  devices. 

(4)  Open  shelf  or  bin  storage  of 
classified  docuiments  in  Closed  Areas 
requires  CSA  approval.  Only  areas 
protected  by  an  approved  intrusion 
detection  system  will  qualify  for 
approval. 

38.  Section  95.31  is  revised  to  read  as 
follows: 

f  96.31    Protective  personnel. 

Whenever  protective  personnel  are 
used  to  protect  classified  information 
they  shall: 

(a)  Possess  an  "L"  access 
authorization  (or  CSA  equivalent)  if  the 
licensee  or  other  person  possesses 
information  classified  Confidential 
National  Security  Information, 
Confidential  Restricted  Data  or  Secret 
National  Security  Information. 

(b)  Possess  a  "Q"  access  authorization 
(or  CSA  equivalent)  if  the  licensee  or 


other  person  possesses  Secret  Restricted 
Data  related  to  nuclear  weapons  design, 
manufacturing  and  vulnerability 
information;  and  certain  particularly 
sensitive  Naval  Nuclear  Propulsion 
Program  information  (e.g.,  fuel 
manufacturing  technology)  and  the 
protective  personnel  require  access  as 
part  of  their  regular  duties. 

39.  Section  95.33  is  revised  to  read  as 
follows: 

S  95.33    Security  education. 

All  cleared  employees  must  be 
provided  with  seciuity  training  and 
briefings  commensurate  with  &eir 
involvement  with  classified 
information.  The  facility  may  obtain 
defensive  security,  threat  awareness, 
and  other  education  and  training 
information  and  material  from  their 
CSA  or  other  sources. 

(a)  Facility  Security  Officer  Training. 
Licensees  and  others  are  responsible  for 
ensuring  that  the  Facility  Security 
Officer,  and  others  performing  security 
duties,  complete  security  training 
deemed  appropriate  by  the  CSA. 
Training  requirements  must  be  based  on 
the  facility's  involvement  with 
classified  information  and  may  include 
a  Facility  Security  Officer  orientation 
course  and,  for  Facility  Security  Officers 
at  facilities  with  safeguarding  capability, 
a  Facility  Security  Officer  Program 
Management  Course.  Training,  if 
required,  should  be  completed  within  1 
year  of  appointment  to  the  position  of 
Facility  Security  Officer. 

(b)  Government-Provided  Briefings. 
The  CSA  is  responsible  for  providing 
initial  security  briefings  to  die  Facility 
Security  Officer,  and  for  ensuring  that 
other  briefings  required  for  special 
categories  of  information  are  provided. 

(c)  Temporary  Help  Suppliers.  A 
temporary  help  supplier,  or  other 
contractor  who  employs  cleared 
individuals  solely  for  dispatch 
elsewhere,  is  responsible  for  ensuring 
that  required  briefings  are  provided  to 
their  cleared  personnel.  The  temporary 
help  supplier  or  the  using  licensee  or 
other  facility  may  conduct  these 
briefings. 

(d)  Classified  Information 
Nondisclosure  Agreement  {SF-312).  The 
SF-312  is  an  agreement  between  the 
United  States  and  an  individual  who  is 
cleared  for  access  to  classified 
information.  An  employee  issued  an 
initial  access  authorization  must,  in 
accordance  with  the  requirements  of 

§  25.23  of  this  chapter,  execute  an  SF- 
312  before  being  granted  access  to 
classified  information.  The  Facility 
Security  Officer  shall  forward  the 
executed  SF-312  to  the  CSA  for 
retention.  If  the  employee  refuses  to 


execute  the  SF-312,  the  licensee  or 
other  facility  shall  deny  the  employee 
access  to  classified  information  and 
submit  a  report  to  the  CSA.  The  SF-312 
must  be  signed  and  dated  by  the 
employee  and  witnessed.  The 
employee's  and  witness'  signatures 
must  bear  the  same  date. 

(e)  Initial  Security  Briefings.  Before 
being  granted  access  to  classified 
information,  an  employee  shall  receive 
an  initial  security  briefing  that  includes 
the  following  topics: 

(1)  A  Threat  Awareness  Briefing. 

(2)  A  Defensive  Security  Briefing. 

(3)  An  overview  of  the  security 
classification  system. 

(4)  Employee  reporting  obligations 
and  requirements. 

(5)  Security  procedures  and  duties 
applicable  to  the  employee's  ]ob. 

(0  Refresher  Briefings.  The  licensee  or 
other  facility  shall  conduct  periodic 
refresher  briefings  for  all  cleared 
employees.  As  a  minimum,  the  refresher 
briefing  must  reinforce  the  information 
provided  during  the  initial  briefing  and 
inform  employees  of  appropriate 
changes  in  security  regulations.  This 
requirement  may  be  satisfied  by  use  of 
audio/video  materials  and  by  issuing 
written  materials  on  a  regular  basis. 

(g)  Debriefings.  Licensee  and  other 
facilities  shall  debrief  cleared 
employees  at  the  time  of  termination  of 
employment  (discharge,  resignation,  or 
retirement);  when  an  employee's  access 
authorization  is  terminated,  suspended, 
or  revoked;  and  upon  termination  of  the 
Facility  Clearance. 

(h)  Records  reflecting  an  individual's 
initial  and  refresher  security 
orientations  and  security  termination 
must  be  maintained  for  three  years  after 
termination  of  the  individual's  access 
authorization. 

40.  Section  95.36  is  revised  to  read  as 
follows: 

§  95.36    Access  by  representatives  of  the 
lnten>9tional  Atomic  Energy  Agency  or  by 
participants  In  other  international 
agreements. 

(a)  Based  upon  written  disclosure 
authorization  irom  the  NRC  Division  of 
Security  that  an  individual  is  an 
authorized  representative  of  the 
International  Atomic  Energy  Agency 
(IAEA)  or  other  international 
organization  and  that  the  individual  is 
authorized  to  make  visits  or  inspections 
in  accordance  with  an  established 
agreement  with  the  United  States 
Government,  a  licensee,  certificate 
holder  or  other  person  subject  to  this 
part  shall  permit  the  individual  (upon 
presentation  of  the  credentials  specified 
in  §  75.7  of  this  chapter  and  any  other 
credentials  identified  in  the  disclosure 
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authorization)  to  have  access  to  matter 
which  is  classified  National  Security 
Information  that  is  relevant  to  the 
conduct  of  a  visit  or  inspection.  A 
disclosure  authorization  under  this 
section  does  not  authorize  a  licensee, 
certificate  holder,  or  other  person 
subject  to  this  part  to  provide  access  to 
Restricted  Data. 

(b)  For  purposes  of  this  section, 
classified  National  Security  Information 
is  relevant  to  the  conduct  of  a  visit  or 
inspection  if — 

(1)  In  the  case  of  a  visit,  this 
information  is  needed  to  verify 
information  according  to  §  75.13  of  this 
chapter;  or 

(2)  In  the  case  of  an  inspection,  an 
inspector  is  entitled  to  have  access  to 
the  information  under  §  75.42  of  this 
chapter. 

(c)  In  accordance  with  the  specific 
disclosure  authorization  provided  by 
the  Division  of  Security,  licensees  or 
other  persons  subject  to  this  part  are 
authorized  to  release  (i.e.,  transfer 
possession  of)  copies  of  documents 
which  contain  classified  National 
Security  Information  directly  to  IAEA 
inspectors  and  other  representatives 
officially  designated  to  request  and 
receive  classified  National  Security 
Information  documents.  These 
documents  must  be  marked  specifically 
for  release  to  IAEA  or  other 
international  organizations  in 
accordance  with  instructions  contained 
in  the  NRC's  disclosure  authorization 
letter.  Licensees  and  other  persons 
subject  to  this  part  may  also  forward 
these  documents  through  the  NRC  to  the 
international  organization's 
headquarters  in  accordance  with  the 
NRC  disclosure  authorization.  Licensees 
and  other  persons  may  not  reproduce 
documents  containing  classified 
National  Security  Information  except  as 
provided  in  §95.43. 

(d)  Records  regarding  these  visits  and 
inspections  must  be  maintained  for  five 
years  beyond  the  date  of  the  visit  or 
inspection.  These  records  must 
specifically  identify  each  document 
which  has  been  released  to  an 
authorized  representative  and  indicate 
the  date  of  the  release.  These  records 
must  also  identify  (in  such  detail  as  the 
Division  of  Security,  by  letter,  may 
require)  the  categories  of  documents 
that  the  authorized  representative  has 
had  access  and  the  date  of  this  access. 
A  licensee  or  other  person  subject  to 
this  part  shall  also  retain  Division  of 
Security  disclosure  authorizations  for 
five  years  beyond  the  date  of  any  visit 
or  inspection  when  access  to  classified 
information  was  permitted. 

(e)  Licensees  or  other  persons  subject 
to  this  part  shall  take  such  measures  as 


may  be  necessary  to  preclude  access  to 
classified  matter  by  particip£uits  of  other 
international  agreements  unless 
specifically  provided  for  under  the 
terms  of  a  specific  agreement. 

41.  Section  95.37  is  revised  to  read  as 
follows: 

§  95.37    Classification  and  preparation  of 
documents. 

(a)  Classification.  Classified 
information  generated  or  possessed  by  a 
licensee  or  other  person  must  be 
appropriately  marked.  Classified 
material  which  is  not  conducive  to 
markings  (e.g.,  equipment)  may  be 
exempt  from  this  requirement.  These 
exemptions  are  subject  to  the  approval 
of  the  CSA  on  a  case-by-case  basis.  If  a 
person  or  facility  generates  or  possesses 
information  that  is  believed  to  be 
classified  based  on  guidance  provided 
by  the  NRC  or  by  derivation  from 
classified  documents,  but  which  no 
authorized  classifier  has  determined  to 
be  classified,  the  information  must  be 
protected  and  marked  with  the 
appropriate  classification  markings 
pending  review  and  signature  of  an  NRC 
authorized  classifier.  This  information 
shall  be  protected  as  classified 
information  pending  final 
determination. 

(b)  Classification  consistent  with 
content.  Each  document  containing 
classified  information  shall  be  classified 
Secret  or  Confidential  according  to  its 
content.  NRC  licensees  or  others  subject 
to  the  requirements  of  10  CFR  Part  95 
may  not  make  original  classification 
decisions. 

(c)  Markings  required  on  face  of 
documents. 

(1)  For  derivative  classification  of 
classified  National  Security  Information: 

(i)  Derivative  classifications  of 
classified  National  Security  Information 
must  contain  the  identity  of  the  sovutie 
document  or  the  classification  guide, 
including  the  agency  and  office  of 
origin,  on  the  "Derived  From"  line  and 
its  classification  date.  If  more  than  one 
source  is  cited,  the  "Derived  From"  line 
should  indicate  "Multiple  Sources." 

(ii)  Declassification  instructions. 
When  marking  derivatively  classified 
documents,  the  "DECLASSIFY  ON"  line 
must  carry  forward  the  declassification 
instructions  as  reflected  in  the  original 
document.  If  multiple  soiuces  are  used, 
the  instructions  will  carry  forward  the 
longest  duration. 

(iii)  If  the  source  document  used  for 
derivative  classification  contains  the 
declassification  instruction. 
"Originating  Agency's  Determination 
Required"  (OADR),  the  new  document 
should  reflect  the  date  of  the  original 
classification  of  the  information  as 


contained  in  the  source  document  or 
classification  guide.  An  example  of  the 
stamp  might  be  as  follows: 

Derived  From  

(Source) 

Reason 

Declassify  On:  Source  Marked  "OADR" 

Date  of  Source:     

Classifier \ 

(Name/Title/Number) 

(iv)  The  derivative  classifier  shall 
maintain  the  identification  of  each 
source  with  the  file  or  record  copy  of 
the  derivatively  classified  document. 
(2)  For  Restricted  Data  documents: 
(i)  Identity  of  the  classifier.  The 
identity  of  the  classifier  must  be  shown 
by  completion  of  the  "Derivative 
Classifier"  line.  The  "Derivative 
Classifier"  line  must  show  the  name  of 
the  person  classifying  the  document  and 
the  basis  for  the  classification.  Dates  for 
downgrading  or  declassification  do  not 

apply- 

(ii)  Classification  designation  (e.g., 
Secret,  Confidential)  and  Restricted 
Data.  NOTE:  No  "Declassification" 
instructions  will  be  placed  on 
documents  containing  Restricted  Etata. 

(d)  Placement  of  markings.  The 
highest  classification  marking  assigned 
to  a  document  must  be  placed  in  a 
conspicuous  foshion  in  letters  at  the  top 
and  bottom  of  the  outside  of  the  front 
covers  and  tide  pages,  if  any,  and  first 
and  last  pages  on  which  text  appears,  on 
both  bound  and  unbound  documents, 
and  on  the  outside  of  back  covers  of 
bound  documents.  The  balance  of  the 
pages  must  be  marked  at  the  top  and 
bottom  with: 

(1)  The  overall  classification  marking 
assigned  to  the  document; 

(2)  The  highest  classification  marking 
required  by  content  of  the  page:  or 

(3)  The  marking  UNCLASSIFIED  if 
they  have  no  classified  content. 

(e)  Additional  markings. 

(1)  If  the  document  contains  any  form 
of  Restricted  Data,  it  must  bear  the 
appropriate  marking  on  the  first  page  of 
text,  on  the  front  cover  and  tide  page. 

if  any.  For  example:  "This  dociuneat 
contains  Restricted  Data  as  defined  in 
the  Atomic  Energy  Act  of  1954. 
Unauthorized  disclosure  subject  to 
Administrative  and  Criminal 
Sanctions." 

(2)  Limitation  on  reproduction  or 
dissemination.  If  the  originator  or 
classifier  determines  that  reproduction 
or  further  dissemination  of  a  document 
should  be  restricted,  the  following 
additional  wording  may  be  placed  on 
the  face  of  the  document: 

Reproduction  or  Further  Dissemination 
Requires  Approval  of 
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If  any  portion  of  this  additional  marking  does 
not  apply,  it  should  be  crossed  out. 

(f)  Portion  markings.  In  addition  to 
the  information  required  on  the  face  of 
the  document,  each  classified  document 
is  required,  by  marking  or  other  means, 
to  indicate  clearly  which  portions  are 
classified  (e.g.,  paragraphs  or  pages)  and 
which  portions  are  not  classified.  The 
symbols  (S)  for  Secret,  (C)  for 
Confidential,  (U)  for  Unclassified,  or 
(RO)  for  Restricted  Data  may  be  used 
immediately  preceding  or  following  the 
text  to  which  it  applies,  except  that  the 
designation  must  follow  titles  or 
subjects.  (Portion  marking  of  paragraphs 
is  not  required  for  documents 
containing  Restricted  Data.)  If  this  type 
of  portion  marking  is  not  practicable, 
the  document  must  contain  a 
description  sufficient  to  identify  the 
classified  information  and  the 
unclassified  information. 
Example 

Pages  1-3    Secret 
Pages  4-19    Unclassified 
Pages  20-26     Secret 
Pages  27-32    Confidential 

(g)  Transmittal  document.  If  a 
document  transmitting  classified 
information  contains  no  classified 
information  or  the  classification  level  of 
the  transmittal  doctiment  is  not  as  high 
as  the  highest  classification  level  of  its 
enclosures,  then  the  document  must  be 
marked  at  the  top  and  bottom  with  a 
classification  at  least  as  high  as  its 
highest  classified  enclosure.  The 
classification  may  be  higher  if  the 
enclosures,  when  combined,  warrant  a 
higher  classification  than  any  individual 
enclosure.  When  the  contents  of  the 
transmittal  document  warrants  a  lower 
classification  than  the  highest  classified 
enclosvu^(s)  or  combination  of 
enclosures  or  requires  no  classification, 
a  stamp  or  marking  such  as  the 
following  must  also  be  used  on  the 
transmittal  doctiment: 

UPON  REMOVAL  OF  ATTACHMENTS 
THIS  DOCUMENT  IS: 

(Classification  level  of  transmittal  document 
standing  alone  or  the  word 
"UNCLASSIFIED"  if  the  transmittal 
document  contaiiu  no  classified 
information.) 

(h)  Classification  challenges.  Persons 
in  authorized  possession  of  classified 
National  Security  Information  who  in 
good  faith  believe  that  the  information's 
classification  status  (i.e.  that  the 
doctunent),  is  classified  at  either  too 
high  a  level  for  its  content 
(overclassification)  or  too  low  for  its 
content  (underclassification)  are 
expected  to  challenge  its  classification 
status.  Persons  who  wrish  to  challenge  a 
classification  status  shall — 


(1)  Refer  the  dociunent  or  information 
to  the  originator  or  to  an  authorized 
NRC  classifier  for  review.  The 
authorized  classifier  shall  review  the 
document  and  render  a  written 
classification  decision  to  the  holder  of 
the  information. 

(2)  In  the  event  of  a  question 
regarding  classification  review,  the 
holder  of  the  information  or  the 
authorized  classifier  shall  consult  the 
NRC  Division  of  Security.  Information 
Security  Branch,  for  assistance. 

(3)  Persons  who  challenge 
classification  decisions  have  the  right  to 
appeal  the  classification  decision  to  the 
Interagency  Security  Classification 
Appeals  Panel. 

(4)  Persons  seeking  to  challenge  the 
classification  of  information  will  not  be 
the  subject  of  retribution. 

(i)  Files,  folders  or  group  of 
documents.  Files,  folders,  binders,  or 
groups  of  physically  connected 
documents  must  be  marked  at  least  as 
high  as  the  highest  classified  dociunent 
which  they  contain. 

(j)  Drafts  and  working  papers.  Drafts 
of  documents  and  working  papers 
which  contain,  or  which  are  believed  to 
contain,  classified  information  must  be 
marked  as  classified  information. 

(k)  Classification  guidance.  Licensees, 
certificate  holders,  or  other  persons 
subject  to  this  part  shall  classify  and 
mark  classified  matter  as  National 
Security  Information  or  Restricted  Data, 
as  appropriate,  in  accordance  with 
classification  guidance  provided  by  the 
NRC  as  part  of  the  facility  clearance 
process. 

42.  Section  95.39  is  revised  to  read  as 
follows: 

S  95^    External  transmission  of 
documents  and  matsriai. 

(a)  Restrictions.  Documents  and 
material  containing  classified 
information  received  or  originated  in 
connection  with  an  NRC  license  or 
certificate  must  be  transmitted  only  to 
CSA  approved  security  facilities. 

(b)  Preparation  of  documents. 
Documents  containing  classified 
information  must  be  prepared  in 
accordance  with  the  following  when 
transmitted  outside  an  individual 
installation. 

(1)  The  documents  must  be  enclosed 
in  two  sealed  opaque  envelopes  or 
wrappers. 

(2)  The  inner  envelope  or  wrapper 
must  contain  the  addressee's  classified 
mail  address  and  the  name  of  the 
intended  recipient.  The  appropriate 
classification  must  be  placed  onlioth 
sides  of  the  envelope  (top  and  bottom) 
and  the  additional  markings,  as 
appropriate,  referred  to  in  §  95.37(e) 


must  be  placed  on  the  side  bearing  the 
address. 

(3)  The  outer  envelope  or  wrapper 
must  contain  the  addressee's  classified 
mail  address.  The  outer  envelope  or 
wrapper  may  not  contain  any 
classification,  additional  marking  or 
other  notation  that  indicates  that  the 
enclosed  document  contains  classified 
information. 

(4)  A  receipt  that  contains  an 
unclassified  description  of  the 
document,  the  document  number,  if 
any,  date  of  the  document, 
classification,  the  date  of  transfer,  the 
recipient  and  the  person  transferring  the 
document  must  be  enclosed  within  the 
inner  envelope  containing  the  document 
and  be  signed  by  the  recipient  and 
returned  to  the  sender  whenever  the 
custody  of  a  Secret  document  is 
transferred.  This  receipt  process  is  at  the 
option  of  the  sender  for  Confidential 
information. 

(c)  Methods  of  transportation. 

(1)  Secret  matter  may  be  transported 
only  by  one  of  the  following  methods 
within  and  directly  between  the  U.S.. 
Puerto  Rico,  or  a  U.S.  possession  or  trust 
territory: 

(i)  U.S.  Postal  Service  Express  Mail 
and  U.S.  Postal  Service  Registered  Mail. 

Note:  The  "Waiver  of  Signature  and 
Indemnity"  block  on  the  U.S.  Postal  Service 
Express  Mail  Label  11-B  may  not  be 
executed  and  the  use  of  external  (street  side) 
express  mail  collection  boxes  is  prohibited. 

(ii)  A  cleared  "Commercial  Carrier." 

(iii)  A  cleared  commercial  messenger 
service  engaged  in  the  intracity/local 
area  delivery  (same  day  delivery  only) 
of  classified  material. 

(iv)  A  commercial  delivery  company, 
approved  by  the  CSA,  that  provides 
nationwide,  overnight  service  with 
computer  tracing  and  reporting  features. 
These  companies  need  not  be  security 
cleared. 

(v)  Other  methods  as  directed,  in 
writing,  by  the  CSA. 

(2)  Confidential  matter  may  be 
transported  by  one  of  the  methods  set 
forth  in  paragraph  (c)(1)  of  this  section, 
by  U.S.  first  class,  express  or  certified 
mail.  First  class,  express,  or  certified 
mail  may  be  used  in  transmission  of 
Confidential  dociunents  to  Puerto  Rico 
or  any  United  States  territory  or 
possession. 

(d)  Telecommunication  of  classified 
information.  Classified  information  may 
not  be  telecommunicated  unless  the 
telecommunication  system  has  been 
approved  by  the  CSA.  Licensees, 
certificate  holders  or  other  persons  who 
may  require  a  secure  teleconununication 
system  shall  submit  a 
telecommunication  plan  as  part  of  their 
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request  for  facility  clearance,  as  outlined 
in  §95.15,  or  as  an  amendment  to  their 
existing  Standard  Practice  Procedures 
Plan  ioT  the  protection  of  classified 
information. 

(e)  Security  of  classified  information 
in  transit.  Classified  matter  that,  because 
of  its  nature,  cannot  be  transported  in 
accordance  with  §  95.39(c),  may  only  be 
transported  in  accordance  with 
procedures  approved  by  the  CSA. 
Procedures  for  transporting  classified 
matter  are  based  on  a  satisfactory 
transportation  plan  submitted  as  part  of 
the  licensee's,  certificate  holder,  or 
other  person's  request  for  facility 
clearance  or  submitted  as  an 
amendment  to  its  existing  Standard 
Practice  Procedures  Plan. 

43.  Section  95.41  is  revised  to  read  as 
follows: 

§  95.41    External  receipt  and  dispatch 
records. 

Each  licensee,  certificate  holder  or 
other  person  possessing  classified 
information  shall  maintain  a  record  that 
reflects: 

(a)  The  date  of  the  material; 

(b)  The  date  of  receipt  or  dispatch; 

(c)  The  classification; 

(d)  An  unclassified  description  of  the 
material;  and 

(e)  The  identity  of  the  sender  from 
which  the  material  was  received  or 
recipient  to  which  the  material  was 
dispatched.  Receipt  and  dispatch 
records  must  be  retained  for  2  years. 

44.  Section  95.43  is  revised  to  read  as 
follows: 

§95.43    Authority  to  reproduce. 

(a)  Each  licensee  or  other  person     4 
possessing  classified  information  shall 
establish  a  reproduction  control  system 
to  ensure  that  reproduction  of  classified 
material  is  held  to  the  minimum 
consistent  with  operational 
requirements.  Classified  reproduction 
must  be  accomplished  by  authorized 
employees  knowledgeable  of  the 
procedures  for  classified  reproduction. 
The  use  of  technology  that  prevents, 
discourages,  or  detects  the  unauthorized 
reproduction  of  classified  documents  is 
encouraged. 

(b)  Unless  restricted  by  the  CSA, 
Secret  and  Confidential  documents  may 
be  reproduced.  Reproduced  copies  of 

.classified  documents  are  subject  to  the 
same  protection  as  the  original 
documents. 

(c)  All  reproductions  of  classified 
material  must  be  conspicuously  marked 
with  the  same  classification  markings  as 
the  material  being  reproduced.  Copies  of 
classified  materiad  must  be  reviewed 
after  the  reproduction  process  to  ensure 
that  these  markings  are  visible. 


45.  Section  95.45  is  revised  to  read  as 
follows: 

§  95.45    Changes  In  classification. 

(a)  Documents  containing  classified 
National  Security  Information  must  be 
downgraded  or  declassified  as 
authorized  by  the  NRC  classification 
guides  or  as  determined  by  the  NRC. 
Requests  for  downgrading  or 
declassifying  any  NRC  classified 
information  should  be  forwarded  to  the 
NRC  Division  of  Security,  Office  of 
Administration,  Washington.  DC  20555- 
0001.  Requests  for  downgrading  or 
declassifying  of  Restricted  Data  will  be 
forwarded  to  the  NRC  Division  of 
Security  for  coordination  with  the 
Department  of  Energy. 

(b)  If  a  change  of  classification  or 
declassification  is  approved,  the 
previous  classification  marking  must  be 
canceled  and  the  following  statement, 
properly  completed,  must  be  placed  on 
the  first  page  of  the  document: 

Classification  canceled  (or  changed  to] 

(Insert  appropriate  classification) 
By  authority  of 

(Person  authorizing  change  in  classification) 
By 

(Signature  of  person  making  change  and  date 
thereof) 

(c)  New  markings  reflecting  the 
current  classification  status  of  the 
document  will  be  applied  in  accordance 
with  the  requirements  of  §  95.37. 

(d)  Any  persons  making  a  change  in 
classification  or  receiving  notice  of  such 
a  change  shall  forward  notice  of  the 
change  in  classification  to  holders  of  all 
copies  as  shown  on  their  records. 

46.  Section  95.47  is  revised  to  read  as 
follows: 

§  95.47    Destruction  of  matter  containing 
classiflad  infonnation. 

Dociunents  containing  classified 
information  may  be  destroyed  by 
burning,  pulping,  or  another  method 
that  ensures  complete  destruction  of  the 
information  that  they  contain.  The 
method  of  destruction  must  preclude 
recognition  or  reconstruction  of  the 
classified  information.  Any  doubts  on 
methods  should  be  referred  to  the  CSA. 
If  the  document  contains  Secret 
infonnation,  a  record  of  the  subject  or 
title,  document  number,  if  any,  • 

originator,  its  date  of  origination  and  the 
date  of  destruction  must  be  signed  by 
the  person  destroying  the  document  and 
must  be  maintained  in  the  office  of  the 
custodian  at  the  time  of  destruction. 
These  destruction  records  must  be 
retained  for  two  years  after  destruction. 


47.  Section  95.49  is  revised  to  read  as 
follows: 

§95.49    Security  of  automatic  data 
processing  (ADP)  systems. 

Classified  data  or  information  may  not 
be  processed  or  produced  on  an  ADP 
system  unless  the  system  and 
procedures  to  protect  the  classified  data 
or  information  have  been  approved  by 
the  CSA.  Approval  of  the  ADP  system 
and  procedures  is  based  on  a 
satisfactory  ADP  security  proposal 
submitted  as  part  of  the  licensee's  or 
other  person's  request  for  facility 
clearance  outlined  in  §  95.15  or 
submitted  as  an  amendment  to  its 
existing  Standard  Practice  Procedures 
Plan  for  the  protection  of  classified 
information. 

48.  Section  95.51  is  revised  to  read  as 
follows: 

§  95.51  Retrieval  of  classified  matter 
following  suspension  or  revocation  of 
\  authorization. 


In  any  case  where  the  access 
authorization  of  an  individual  is 
suspended  or  revoked  in  accordance 
with  the  procedures  set  forth  in  part  25 
of  this  chapter,  or  other  relevant  CSA 
procedures,  the  licensee,  certificate 
holder  or  other  organization  shall,  upon 
due  notice  from  the  Commission  of  such 
suspension  or  revocation,  retrieve  all 
classified  information  possessed  by  the 
individual  and  take  the  action  necessary 
to  preclude  that  individual  having 
further  access  to  the  information. 

49.  Section  95.53  is  revised  to  read  as 
follows: 

§95.53    Termination  of  facility  clearance. 

(a)  If  the  need  to  use,  process,  store, 
reproduce,  transmit,  transport,  or 
handle  classified  matter  no  longer 
exists,  the  facility  clearance  will  be 
terminated.  The  facility  may  deliver  all 
documents  and  materials  containing 
classified  information  to  the 
Commission  or  to  a  person  authorized  to 
receive  them  or  destroy  all  such 
documents  and  materials.  In  either  case, 
the  facility  shall  submit  a  certification  of 
nonpossession  of  classified  infonnation 
to  the  NRC  Division  of  Security. 

(b)  In  any  instance  where  facility 
clearance  has  been  terminated  based  on 
a  determination  of  the  CSA  that  further 
possession  of  classified  matter  by  the 
facility  would  not  be  in  the  interest  of 
the  national  security,  the  facility  shall, 
upon  notice  from  the  CSA,  immediately 
deliver  all  classified  documents  and 
materials  to  the  Conunission  along  with 
a  certificate  of  nonpossession  of 
classified  information. 

50.  Section  95.55  is  revised  to  read  as 
follows: 
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§95.55    Continued  applicatXIIty  of  tlw 
regulations  in  this  part 

The  suspension,  revocation  or  other 
termination  of  access  authorization  or 
the  termination  of  facility  clearance 
does  not  relieve  any  person  from 
compliance  with  the  regulations  in  this 
part. 

51.  Section  95.57  is  revised  to  read  as 
follows: 

S  95.57    Reports. 

Each  licensee  or  other  person  having 
a  facility  clearance  shall  immediately 
report  to  the  CSA  and  the  Regional 
Administrator  of  the  appropriate  NRC 
Regional  Office  listed  in  appendix  A.  10 
C3Tlpart73: 

(a)  Any  alleged  or  suspected  violation 
of  the  Atomic  Energy  Act,  Espionage 
Act,  or  other  Federal  statutes  related  to 
classified  information. 

(b)  Any  infractions,  losses, 
compromises  or  possible  compromise  of 
classified  information  or  classified 
dooiments  not  falling  within  paragraph 
(a)  of  this  section. 

(c)  In  addition,  an  authorized 
classifier  of  a  licensee,  certificate  holder 
or  other  organization  subject  to  this  Part 
shall  complete  an  NRC  Form  790, 
"Qassification  Record,"  whenever 
matter  containing  classified  information 
is  generated,  its  classification  changed 
or  it  is  declassified.  Notification  of 
declassification  is  not  required  for  any 
docimient  or  material  which  has  an 
automatic  declassification  date. 
Completed  NRC  Form  790  must  be 
submitted  to  the  NRC  Division  of 
Security,  Washington,  DC  20555-0001, 
on  a  monthly  basis. 

52.  Section  95.59  is  revised  to  read  as 
follows: 

f9S.59    inspections. 

The  Commission  shall  make 
inspections  and  reviews  of  the  premises, 
activities,  records  and  procedures  of  any 
person  subject  to  the  regulations  in  this 
part  as  the  Commission  and  CSA  deem 
necessary  to  effect  the  purposes  of  the 
Act.  E.O.  12958  and/or  NRC  rules. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  March  1997. 

For  the  Nuclear  Regulatory  Commission. 
L.  foaeph  CalUn, 
Executive  Director  for  Operations. 
[FR  Doc.  97-9063  Filed  4-11-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Dodtet  No.  96-ANM-030] 

Establishment  of  Class  E  Aii^pace; 
Craig,  CO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  the 
Craig,  Colorado,  Class  E  airspace  to 
accommodate  a  new  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SlAP)  to  the  Craig- 
Moffat  Airport.  Additionally,  this  action 
corrects  the  airport  name  from  Hay  den, 
Craig-Moffat  Airport,  Colorado,  to  Craig- 
Moffat  Airport,  Colorado,  as  described 
in  the  Airport/Facility  Directory,  and  it 
removes  the  Class  E5  airspace 
previously  listed  under  the  text  header 
of  Hay  den,  Colorado  (Hayden,  Craig- 
Moffat  Airport). 

EFFECTIVE  DATE:  0901  UTC,  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Mellan,  Operations  Branch,  ANM- 
532.1,  Federal  Aviation  Administration, 
Docket  No.  96-ANM-030, 1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  number  (206) 
227-2536. 

SUPPlfMBfTARY  INFORMATION: 
History 

On  February  12. 1997,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviatiou  RegiUations  (14  CFR 
part  71)  to  establish  Qass  E  airspace  at 
Craig,  Colorado,  to  accommodate  a  new 
GPS  SIAP  to  the  Craig-Moffat  Airport 
(62  FR  6506).  This  action  also  corrects 
the  airport  name,  and  eliminates 
confusion,  with  the  removal  of  the  Class 
E5  airspace  previously  listed  under  the 
text  header  of  Hayden,  Colorado 
(Hayden,  Craig-Moffat  Airport).  This 
action  will  ensure  correct  references  to 
airports  are  made,  as  described  in  the 
Airport/Facility  Directory,  and  will 
accurately  distinguish  between  the 
classes  of  airspace  associated  with 
Craig,  Colorado,  and  Hayden,  Colorado. 

Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No  ' 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 


published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16,  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  establishes  Class  E 
airspace  at  Craig,  Colorado.  The  FAA 
has  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16. 1996.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANMCOE5    Hayden.  CO  [Removed] 

ANMCOES    Craig.  CO  [New] 

Craig-MofEat  Airport,  CO 

(Lat.  40"29'43"N.  long.  lOrsi'ir'W) 
Hayden  VOR/DME 

(LaL  40'31'12"  N,  long.  107*18'18"  W) 


Federal  Register  /  Vol.  62,  No.  70  /  Friday,  April  11.  1997  /  Rules  and  Regulations  17699 


That  airspace  extending  upward  from  700 
feet  above  the  surface  within  4.3  miles  each 
side  of  the  Hayden  VOR/DME  262*  radial 
extending  from  the  VOR/DME  to  18.5  miles 
southwest  of  the  VOR/DME;  that  airspace 
extending  upward  from  1,200  feet  above  the 
surface  beginning  at  lat.  40''35'00"  N,  long. 
108°24'00"  W;  to  lat.  40''47'00"  N,  long. 
107''34'00"  W;  to  lat.  40"36'O0"  N,  long. 
106''38'00"  W;  to  lat.  40"'21'30"  N,  long. 
106"'38'00"  W;  to  lat.  40''13'00"  N,  long 
108°20'00"  W;  thence  to  the  point  of 
beginning. 
•  *  *         *  • 

Issued  in  Seattle,  Washington,  on  April  1, 
1997. 

Glenn  A.  Adams  m. 
Assistant  Manager,  Air  Traffic  Division. 
Northwest  h4ountain  Region. 
(FR  Doc.  97-9417  Filed  4-10-97;  8:45  am) 

BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  73 

[Airspace  Docket  No.  96-ANM-21] 

RIN  2120-AA66 

Establishment  of  Temporary  Restricted 
Area  R-3203D;  Orchard,  ID 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


summary:  This  action  establishes  a 
temporary  Restricted  /Vrea  3203D  (R- 
3203D)  at  Orchard,  ID,  for  the  period 
June  1-22,  1997.  The  Idaho  Army 
National  Guard  has  requested  the 
establishment  of  this  temporary  area  to 
provide  essential  ground  maneuvering 
space  needed  to  meet  its  increased 
annual  training  requirements.  This 
temporary  area  is  established  adjacent 
to  existing  Restricted  /Vrea  3203A 
(R-3203A). 

EFFECTIVE  DATE:  0901  UTC.  June  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Bil 
Nelson,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8783. 

SUPP1.EMENTARY  INFORMATION: 

History 

On  December  5, 1996,  the  FAA 
proposed  to  establish  a  temporary 
restricted  area,  R-3203D,  at  Orchard,  ID. 
from  June  1-22, 1997.  to  provide 
essential  ground  maneuvering  space 
needed  to  meet  its  increased  annual 
training  requirements  (61  FR  64495). 
Interested  parties  were  invited  to 


participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  Notice. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Section  73.32  of  part  73  was 
republished  in  FAA  Order  7400.8D 
dated  July  11, 1996. 

The  Ride 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  73)  temporarily  establishes  R- 
3203D  at  Orchard,  ID.  R-3203D  is 
adjacent  to  the  existing  R-3203A.  R- 
3203D  provides  additional  ground 
maneuvering  space  needed  by  the  Idaho 
Army  National  Guard  to  satisfy  its 
annual  training  requirements.  The 
restricted  area  will  be  in  effect  for  the 
period  June  1-22, 1997.  Expansion  in 
the  number  of  gun  batteries  assigned  to 
Field  Artillery  imits,  along  with 
requirements  that  each  assigned  battery 
accomplish  several  moves  per  day  to 
different  surface  firing  points,  has 
created  the  need  to  temporarily  expand 
the  available  restricted  airspace  to 
provide  for  more  effective  training.  All 
artillery  firing  is  directed  into  existing 
impact  areas  located  approximately  in 
the  center  of  R-3203A.  R-3203D 
provides  protected  airspace  to  contain 
the  projectiles  during  flight  between  the 
surface  firing  point  and  entry  into  the 
existing  R-3203A.  In  addition,  R-3203D 
will  be  released  to  the  FAA  for  public 
use  during  periods  it  is  not  required  for 
military  training. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  jule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

The  Idaho  Army  National  Guard; 
Engineering  Idaho  Army  National 
Guard;  United  States  Department  of  the 


Interior.  Bureau  of  Land  Management; 
U.S.  Environmental  Protection  Agency; 
and  Idaho  Departments  of  Agriculture, 
Commerce,  Employment,  Lands  and 
Parks,  and  Recreation  performed  an 
environmental  impact  statement  (EIS). 
and  issued  a  finding  of  no  significant 
impact  (FONSI)  upon  the  environment. 
The  F/VA  adopts  the  U.S.  Army  FONSI 
on  the  basis  of  the  conclusions 
contained  in  the  EIS. 

Use  of  the  subject  area  is  consistent 
with  existing  national  environmental  . 
policies  and  objectives  as  set  forth  in 
Section  101(a)  of  the  National 
Environmental  Policy  Act  (NEPA)  and 
would  not  significantly  affect  the 
quality  of  the  human  environment  or 
otherwise  include  a  condition  requiring 
consultation  pursuant  to  Section  102(2) 
of  NEPA. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73,  as  follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§73.32    [Amended] 

2.  Section  73.32  is  amended  as 
follows: 

•  *        *         *         • 

R-3203D  Orchard  Training  Area.  ID  [NewJ 

Boundaries.  Beginning  at  lat.  43'14'00"  N.. 
long.  116"'16'30"  W.;  to  lat  43"17'51"N., 
long.  116»16'25"  W.:  to  lat.  43"'19'02"  N., 
long.  116'14'45"  W.;  to  lat  43'19'02  "N., 
long.  116*06'36"  W.;  to  lat  43'15'58"  N., 
long.  lie-Ol'lZ"  W.;  to  lat  43'15'00"  N., 
long.  116*01'00"  W.;  to  lat  43*1700" N., 
long.  116"05'00"  W.;  to  lat  43*1700"  N.. 
long.  116*12'00"  W.;  to  the  point  of 
beginning. 
Designated  altitudes.  Surface  to  and 
including  22,000  feet  MSL. 

Times  of  use.  As  scheduled  by  NOT  AM  24 
hours  in  advance  for  the  period  Jime  1-22, 
1997,  only. 
Controlling  agency.  FAA,  Boise  ATCT. 
Using  agency.  Idaho  Army  National  Guard. 

*  »         *         *         • 

Issued  in  Washington,  E)C,  on  April  4, 
1997. 

Nancy  B.  Kalinowski, 
Acting  Program  Director  for  Air  Traffic, 
Airspace  Management. 
(FR  Doc.  97-9416  Filed  4-10-97;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Contract  Market  Rule  Review 
Procedures 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
amending  Regulation  1.41a  to  revise 
certain  procedures  relating  to  the  review 
of  contract  market  rules.  Related 
amendments  revising  the  procedures 
and  time  periods  applicable  to  the 
Commission's  review  of  contract  market 
rules  previously  have  been  adopted.  ■ 
The  instant  amendments  revise 
Regulation  1.41a,  which  governs  the 
authority  delegated  to  the  Director  of  the 
EKvision  of  Trading  and  Markets  and  the 
Director  of  the  Division  of  Economic 
Analysis  for  purposes  of  processing 
certain  contract  market  rule 
submissions.  Specifically,  the  instant 
amendments  revise  Regidadon  1.41a  to 
conform  to  the  procedures  and  time 
periods  previously  adopted  by  the 
Commission.  The  instant  amendments 
also  include  several  clarifying  revisions 
of  Regulation  1.41a. 
EFFECTIVE  DATE:  April  11.  1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Clarence  Sanders,  Attorney,  Division  of 
Trading  and  Markets,  Commodity 
Futiues  Trading  Commission,  Three 
Lafayette  Centre.  1155  21st  Street  NW. 
Washington,  D.C.  20581.  Telephone: 
(202) 418-5484. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  5a(a)(12)(A)  of  the 
Commodity  Exchange  Act  ("Act").  7 
U.S.C  §  7a(a)(12)(A),  provides  that  all 
rules  2  of  a  contract  market  that  relate  to 
terms  and  conditions  ^  in  futures  or 


'  See  62  FK  10427.  That  notice  announced  the 
adoption  of  amendments  to  Commission 
Regulations  1.41(a)  and  1.41(b).  These  amendments, 
which  revise  the  procedures  for  the  review  of 
contract  market  rules,  will  become  effective  on 
April  7. 1997. 

'Commission  Regulation  1.41(a)(1)  defines  "rule" 
of  a  contract  market  to  mean; 

*  *   *  any  constitutional  provision,  article  of 
incoqxwation,  bylaw,  rule,  regulation,  resolution, 
interpretation,  stated  policy,  or  instrument 
corresponding  thereto,  in  whatever  form  adopted, 
and  any  amendment  or  addition  thereto  or  repeal 
thereof,  made  or  issued  by  a  contract  market,  or  by 
the  governing  board  thereof  or  any  committee 
thereof. 

'Commission  Regulation  1.41(aM2}  defines 
"terms  and  conditions"  to  mean: 

*  *   *  any  definition  of  the  trading  unit  or  th* 
specific  commodity  underlying  a  contract  for  future 


options  contracts  traded  on  or  subject  to 
the  rules  of  a  contract  market  must  be 
submitted  to  the  Commission  for  its 
prior  approval.  Section  5a(a)(12)(A) 
further  requires  that  contract  markets 
submit  all  other  rules  to  the 
Commission.  Such  other  rules  may  be 
made  effective  ten  days  after 
Commission  receipt  unless,  within  the 
ten-day  period,  the  Exchange  requests 
Commission  approval  or  the 
Commission  notifies  the  Exchange  that 
it  intends  to  review  the  rules  for 
approval. 

As  noted  above,  the  Commission 
recently  revised  the  procedures  under 
which  it  conducts  reviews  of  contract 
market  rules.  These  revisions  generally 
streamline  the  procedures  and  shorten 
the  review  periods  applicable  to  the 
Commission's  review  of  contract  market 
rules.  The  Commission  is  now  revising 
its  rules  applicable  to  the  delegation  of 
authority  to  the  Director  of  the  Division 
of  Trading  and  Markets  and  the  Director 
of  the  Division  of  Economic  Analysis 
(collectively,  "the  Directors")  as  set  out 
in  Commission  Regulation  1.41a. 
Specifically,  Regulation  1.41a  delegates 
to  the  Directors  the  authority  to  make 
certain  decisions  regarding  rule 
submissions.  The  primary  effect  of  the 
instant  amendments  is  to  delegate 
additional  authority  to  the  Directors  in 
order  to  apply  the  revised  procedures 
and  time  periods  for  Commission 
review  of  contract  market  rules  in  an 
effective  manner. 

n.  Amendments  to  Regulation  1.41a 

A.  Regulation  1.41al2)lii)— Notification 
That  Rules  Require  Approval 

Several  provisions  of  the  Act  other 
than  Section  5a(a)(12)(A)  require 
Conunission  approval  of  contract  market 
rules:  Section  4b(b)  (crossing  of  orders); 
Section  4c(a)  (exchange  of  futures  for 
physicals,  transfer  trades  and  office 
trades);  and  Section  4f(b)  (financial 


delivery  of  a  commodity  or  commodity  option 
contract,  specification  of  settlement  or  delivery 
standards  and  procedures,  and  establishment  of 
buyers'  and  sellers'  rights  and  obligations  under  the 
contract.  Terms  and  conditions  shall  be  deemed  to 
include  provisions  relating  to  the  following: 

(i)  Quality  or  quantity  standards  for  a  commodity 
and  any  applicable  exemptions  or  discounts; 

(ii)  Trading  hours,  trading  months  and  the  listing 
of  contracts: 

(iii)  Minimum  and  maximum  price  limits  and  the 
establishment  of  settlement  prices; 

(iv)  Position  limits  and  position  reporting 
requirements; 

(v)  Delivery  points  and  locational  price 
differentials; 

(vi)  Delivery  standards  and  procedures,  including 
ahematives  to  delivery  and  applicable  penalties  or 
sanctions  for  failure  to  perform; 

(vii)  Settlement  of  the  contract; 

(viii)  Payment  or  collection  of  commodity  option 
premiums  or  "'■'g'"* 


requirements  for  futures  commission 
merchants).  Paragraph  (a)(2)  is  being 
amended  to  state  that  the  Directors  have 
delegated  authority  to  determine  and  to 
notify  a  contract  market  that  a  rule 
submitted  pursuant  to  Section 
5a(a)(12)(A)  of  the  Act  and  Regulation 
1.41(c)  for  implementation  without 
Commission  approval  constitutes  a  rule 
that  requires  prior  Commission  approval 
pursuant  to  a  specific  Section  of  the  Act 
or  luider  a  Commission  regulation  other 
than  Regulation  1.41(b).  Ciurent 
Regulation  1.41a  delegates  to  the 
Directors  the  authority  to  remit  such  a 
rule  but  does  not  expressly  state  that  the 
Directors  may  notify  a  contract  market 
of  their  determination  to  review  such 
rule  for  Commission  approval. 

B.  Regulation  1.41a(3)  (i)  and  (ii)— 
Notification  That  Rules  May  be  Placed 
into  Effect  Without  Approval 

Currently,  paragraph  (a)(3)  states  that 
the  Directors  may  determine  whether 
rules  submitted  under  Regulation 
1.41(c)  do  not  require  prior  Commission 
approval  under  Section  5a(a)(12)(A)  of 
the  Act  and  Regulation  1.41(b)  and  that 
such  rules  may  become  effective  prior  to 
the  expiration  of  the  ten  day  period 
following  the  Commission's  receipt  of 
such  rules.  Under  the  amendments, 
paragraph  (a)(3)  is  being  divided  into 
three  subparagraphs  in  order  to 
incorporate  the  revised  procedures  and 
time  periods  previously  adopted  by  the 
Commission  for  the  review  of  contract 
market  rules. 

New  paragraph  (a)(3)(i),  which 
includes  the  pre-existing  provisions  of 
paragraph  (a)(3),  is  being  amended  to 
provide  that  the  Directors  may  notify  a 
contract  market,  as  well  as  determine, 
that  rules  submitted  for  implementation 
without  Commission  approval  do  not 
require  such  approval  imder  either 
Regulation  1.41(b)  or  1.41(c).  This 
change  simply  incorporates  the 
condition  that  contract  maiicet  rules  that 
do  not  relate  to  terms  and  conditions, 
but  that  require  approval  under  another 
provision  of  the  Act  or  regulations,  are 
to  be  submitted  pursuant  to  Regulation 
1.41(c)  imder  the  Commission's  revised 
procedures  for  reviewing  contract 
market  rules  instead  of  Regulation 
1.41(b).  as  was  formerly  the  case. 

New  paragraph  (a)(3)(ii)  provides  that 
the  Directors  may  determine  and  notify 
a  contract  market  that  rules  submitted 
for  Commission  approval  under 
Regulation  1.41(c)  do  not  require  prior 
Commission  approval  under  Section 
5a(a)(12)(A)  of  the  Act  and  Regulation 
1.41(b)  or  Regulation  1.41(c)  and  may  be 
made  effective  at  the  expiration  of  the 
applicable  review  period.  As  in  the  case 
of  paragraph  (a)(3)(i).  paragraph  (a)(3)(ii) 
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is  being  added  to  Regulation  1.41a  to 
incorporate  the  requirement  that  rules 
which  do  not  relate  to  terms  and 
conditions,  but  which  nonetheless 
require  Commission  approval  under 
another  provision  of  the  Act  or 
regulations,  must  be  submitted  pursuant 
to  Commission  Regulation  1.41(c). 

More  significanUy,  paragraph  (a)(3)(ii) 
delegates  to  the  Directors  the  authority 
to  determine  whether  a  rule  submitted 
for  Commission  approval,  but  which 
neither  the  Act  nor  the  Commission's 
regulations  require  to  be  reviewed  for 
approval  prior  to  implementation, 
should  be  implemented  without 
Commission  approval  at  the  expiration 
of  the  applicable  review  period. 
Previously,  absent  Commission 
approval,  such  implementation  was 
only  available  at  the  expiration  of  180 
days  following  Commission  receipt  of 
the  contract  market  rule.  Thus,  the 
amendments  enable  the  Directors  to 
make  this  determination  in  conformity 
with  the  Commission's  previously 
revised  review  procedtires  and  time 
periods,  prior  to  the  expiration  of  the 
180  day  period.* 

C.  Regulation  1.41a(3)(Ui)— Notification 
that  Rules  Raise  Novel  or  Complex 
Issues 

New  paragraph  (a)(3)(iii)  delegates 
authority  to  the  Directors  to  administer 
those  contract  market  rules  submitted 
for  Commission  approval  under 
Regulation  1.41(c)  but  which  raise  novel 
or  complex  issues,  or  are  of  major 
economic  significance.  This  amendment 
simply  provides  that  the  Directors  may 
determine  and  notify  a  contract  market 
that  the  review  period  for  the  rule 
submission  is  being  extended  per  the 
applicable  review  periods  set  out  in 
Regulation  1.41(c)(l)(iii). 

m.  Related  Mattere 

A.  Notice  and  Comment 

The  Administrative  Procediue  Act,  5 
U.S.C.  §  553(b),  requires  in  most 
instances  that  a  notice  of  proposed 
rulemaking  be  published  in  the  Federal 
Register  and  that  opportunify  for 
comment  be  provided  when  an  agency 
promulgates  new  regulations.  Section 
553(b)  sets  forth  an  exception,  however, 
for  rules  of  agency  organization. 


*This  amendment  of  Regulation  1.41a,  combined 
with  the  Commission's  revised  contract  market  rule 
review  procedures,  authorize  the  Directors  to  make 
the  determination  to  notify  a  contract  market  that 
a  rule  voluntarily  submitted  by  a  contract  market 
for  Commission  approval  could  be  implemented 
without  Commission  approval  at  the  expiration  of 
ten,  45,  or  75  days,  whichever  was  applicable. 
Absent  such  amendment,  the  contract  market  rule 
could  not  be  implemented  absent  Commission 
approval  until  the  expiration  of  the  180  day  period 
following  Commission  receipt  of  the  rule. 


procedure,  or  practice.  The  instant 
amendments  apply  expedited 
procediues  to  die  authority  delegated  to 
the  Directors  of  the  Divisions  of  Trading 
and  Markets  and  Economic  Analysis  for 
the  review  of  certain  contract  market 
rules.  The  Commission  has  determined 
that  these  amendments  relate  to  internal 
Commission  procedure  and  therefore 
that  notice  and  comment  is  not 
required. 

Section  553(b)  also  sets  forth  an 
exception  to  the  requirement  of  notice 
and  opportxmity  for  public  comment 
when  the  Commission  for  good  cause 
finds  such  notice  and  public  comment 
are  unnecessary  or  contrary  to  the 
public  interest.  Section  553(d)  provides 
that  publication  of  a  substantive  rule 
shall  be  made  not  less  than  thirty  days 
before  its  effective  date  unless  as 
otherwise  provided  by  the  agency  for 
good  cause  found.  The  Commission 
finds  that  notice  and  public  comment 
on  the  rule  changes  annoimced  herein 
are  uimecessary  and  they  can  be  made 
effective  immediately  t)ecause  the 
changes  do  not  limit  any  person's 
substantive  rights  and  do  not  establish 
any  new  obligations  under  the  Act.  To 
the  contrary,  these  changes  simplify 
compliance  with  the  Act  by  delegating 
authority  to  the  Directors  to  process 
contract  market  rules  according  to 
standards  which  shorten  the  time 
periods  applicable  to  the  review  of 
contract  market  rules  and  which  have 
been  previously  adopted  following 
notice  and  comment. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  §601  etseq.,  requires 
that  agencies,  in  adopting  rules, 
consider  the  impact  of  those  rules  on 
small  businesses.  The  RFA  defines  the 
term  "rule"  to  mean  "any  rule  for  which 
-  the  agency  publishes  a  general  notice  of 
proposed  rulemaking  pursuant  to  [5 
U.S.C]  §  553(b)."  As  noted  above, 
however.  §  553(b)  does  not  require  that 
the  Commission  publish  a  notice  of 
proposed  rulemaking  for  the 
amendments  to  Regulation  1.41a,  and  a 
flexibility  analysis  of  these  amendments 
is  therefore  not  required.  See  §  601(2). 
See  also  §§  603  and  604.' 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
("PRA").  44  U.S.C.  §  3501  et  seq.. 


*A  flexibility  analysis  would  not  be  required  in 
any  case  in  this  matter,  since  the  amendments 
would  affect  contract  markets,  which  the 
Commission  previously  has  determined  are  not 
"small  entities"  for  purposes  of  the  RFA.  Thus, 
these  rule  amendments  would  not  have  a  significant 
economic  impact  on  a  substantial  number  of  "small 
entities."  See  §  605(b). 


imposes  certain  requirements  on  federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA. 
While  the  rule  amendments  adopted 
herein  have  no  burden,  the  group  of 
rules  (3038-0022)  of  which  this  is  a  part 
has  the  following  burden: 
Average  burden  hours  per       3,546.26 
response. 

Number  of  respondenU 10,971.00 

Frequency  of  response  On  Occasion 

Persons  wishing  to  comment  on  the 
information  that  would  be  required  by 
the  proposed  rulemaking  should  contact 
David  Rostker,  Office  of  Management 
and  Budget  ("OMB"),  Room  3228, 
NEOB,  Washington,  D.C.  20503.  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  OMB  are 
available  from  Gerald  P.  Smith, 
Clearance  Officer,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Center,  1155  21st  Sti^et  N.W., 
Washington  D.C.  20581.  Telephone: 
(202)418-5160. 

List  of  Subjects  in  17  CFR  Part  1 

Commodity  exchanges.  Contract 
markets.  Rule  review  procedures. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  sections  4c,  5,  5a,  6  and  8a 
thereof,  7  U.S.C.  §§6c,  7,  7a,  8  and  12a. 
the  Commission  hereby  amends  Tide 
17.  Chapter  I,  Part  1  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  tofead  as  follows: 

Authority:  7  U.S.C.  la,  2,  2a,  4.  4a,  6, 6a. 
6b,  6c,  6d,  6e,  6f,  6g,  6h,  61,  6j,  6k,  6l,  6in, 
6n,  6o,  6p,  7,  7a.  8,  9. 12, 12a,  12c,  13a,  13a- 
1, 16,  16a,  19,  21,  23,  and  24. 

2.  Section  1.41a  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(3)  to 
read  as  follows: 

§  1 .41  a    Delegation  of  authority  to  the 
Directors  of  the  Division  of  Trading  and 
Markets  and  tiie  Division  of  Economic 
Analysis  to  process  certain  contract  market 
rules. 

(a)*  *  • 

(2)  Pursuant  to  §§  1.41(b)  or  1.41(c)  to 
determine,  and  to  notify  a  contract 
market,  that: 

(i)  Pursuant  to  §  1.41(b),  a  rule 
submitted  pursuant  to  section 
5a(a)(12)(A)  of  the  Act  and  §  1.41(c) 
relates  to  terms  and  conditions,  as 
defined  in  §  1.41(a)(2): 
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(ii)  Pursuant  to  §  1.41(c),  a  rule 
submitted  pursuant  to  section 
5a(a)(12)(A)  of  the  Act  and  §  1.41(c)  for 
implementation  without  Commission 
approval  constitutes  a  rule  that  requires 
prior  Commission  approval  pursuant  to 
a  specific  section  of  the  Act  or 
Commission  regulations; 

(3)  Piirsuant  to  §  1.41(c)  to  determine, 
and  to  notify  a  contract  market,  that: 

(i)  Rules  submitted  for 
implementation  without  Commission 
approval  under  §  1.41(c)  do  not  require 
prior  Commission  approval  imder 
section  5a{a)(12)(A)  of  the  Act  and 
§  1.41(b)  or  §  1.41(c)  and  that  such  rules 
may  become  effective  prior  to  the 
expiration  of  the  ten  day  period 
following  the  receipt  of  such  rules  by 
the  Commission; 

(ii)  Rules  submitted  for  Commission 
approval  under  §  1.41(c)  do  not  require 
prior  Commission  approval  under 
section  5a(a)(12)(A)  of  the  Act  and 
§  1.41(b)  or  §  1.41(c)  and  may  be  made 
effective  at  the  expiration  of  the 
applicable  review  period; 

(iii)  Rules  submitted  for  Commission 
approval  imder  §  1.41(c)  raise  novel  or 
complex  issues,  or  are  of  major 
economic  significance,  and  that  the 
review  period  has  been  extended 
pursuant  to  §  1.41(c)(l)(iii);  and 

Issued  in  Washington.  D.C.,  on  April  t. 
1997,  by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc.  97-9398  Filed  4-10-97;  8:45  am] 

BNJJNQ  CODE  S3S1-01-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart11  •• 

Delegation  of  Authority  To  Conduct 
Investigations  in  Assistance  of  Foreign 
Futures  Authorities 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Commission  is  amending 
certain  provisions  of  the  Commission's 
Regulations  to  formalize  the  authority  of 
the  Director  of  the  Division  of 
Enforcement  to  conduct  investigations 
in  assistance  of  foreign  futures 
authorities.  The  purpose  of  the 
amendments  is  to  set  forth  agency 
procedure  and  practice  with  respect  to 
conducting  such  investigations. 
DATES:  Effective:  April  11,  1997. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Ethiopis  Tafara,  International 
Operations  Attorney,  Division  of 


Enforcement,  US  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW, 
Washington,  DC  20581.  Telephone  (202) 
418-5362. 

SUPPt^MENTARY  INFORMATION:  Sections 
6(c)  and  8  of  the  Commodity  Exchange 
Act  as  amended,  7  U.S.C.  §§  12, 15 
(1994),  authorize  the  Commission  to 
investigate  violations  of  the  Act  and 
Commission  regulations  and  orders.  Part 
1 1  of  the  Commission  Rules  delegates 
this  authority  to  the  Division  of 
Enforcement.  In  the  Futures  Trading 
Practice  Act  of  1992,  Pub.  L.  102-546, 
106  Stat.  3590,  Congress  added  Section 
12(f)  of  the  Commodity  Exchange  Act,  7 
U.S.C.  §  16(f)  (1994),  authorizing  the 
Commission  to  conduct  investigations 
in  assistance  of  foreign  futures 
authorities.  The  Commission  has 
amended  Part  1 1  of  the  Commission 
Rules  formally  to  authorize  the  Director 
of  the  Division  of  Enforcement  to 
conduct  these  investigations.  The 
amended  Rules  are  not  substantive  in 
content  and  simply  set  forth  agency 
procedure  and  practice  with  respect  to 
investigations  conducted  in  assistance 
of  foreign  futures  authorities. 
Consequently,  the  Commission  is  not 
seeking  public  comment.  Similarly,  the 
Commission  finds  good  cause  to  make 
these  amendments  effective 
immediately. 

List  of  Subjects  in  17  CFR  Part  11 

Investigations. 

PART  11— {AMENDED] 

For  the  reasons  set  forth  above.  Part 
1 1  of  Tide  1 7  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  11  is 
revised  as  follows: 

Authority:  7  U.S.C.  4a(j),  9  and  15, 12, 
12a(5),  12(f). 

2.  Section  11.1  is  revised  as  follows: 

fll.l    Scope  and  applicability  of  rules. 

The  rules  of  this  part  apply  to 
investigatory  proceedings  conducted  by 
the  Commission  or  its  staff  pursuant  to 
Sections  6(c)  and  8  and  12(f)  of  the 
Commodity  Exchange  Act,  as  amended, 
7  U.S.C.  9  and  15  and  12  and  16(f) 
(1994),  to  determine  whether  there  have 
been  violations  of  that  Act,  or  the  rules, 
regulations  or  orders  adopted 
thereunder,  or,  in  accordance  with  the 
provisions  of  Section  12(f)  of  the  Act, 
whether  there  have  been  violations  of 
the  laws,  rules  or  regulations  relating  to 
futures  or  options  matters  administered 
or  enforced  by  a  foreign  futures 
authority,  or  whether  an  application  for 
designation  or  registration  under  the  Act 
should  be  denied. 


3.  Section  11.2,  paragraph  (a)  is 
revised  as  follows: 

S 11 .2    Authority  to  conduct  investigations. 

(a)  The  Director  of  the  Division  of 
Enforcement  and  members  of  the 
Commission  staff  acting  pursuant  to  his 
authority  and  under  his  direction  may 
conduct  such  investigations  as  he  deems 
appropriate  to  determine  whether  any 
persons  have  violated,  are  violating,  or 
are  about  to  violate  the  provisions  of  the 
Commodity  Exchange  Act,  as  amended, 
or  the  rules,  regulations  or  orders 
adopted  by  the  Commission  pursuant  to 
that  Act,  or,  in  accordance  with  the 
provisions  of  Section  12(f)  of  the  Act, 
whether  any  persons  have  violated,  are 
violating  or  are  about  to  violate  the 
laws,  rules  or  regulations  relating  to 
futures  or  options  matters  administered 
or  enforced  by  a  foreign  futures 
authority,  or  whether  an  applicant  for 
registration  or  designation  meets  the 
requisite  statutory  criteria. 
*         *         •         •         * 

Issued  in  Washington.  DC  on  March  28, 
1997,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  97-9399  Filed  4-10-97;  8:45  am] 

BILUNO  COOE  6361-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD07-87-005] 

RIN2115-nAE46 

Special  Local  Regulations;  Charleston 
to  Bermuda  Sailboat  Race,  Charleston, 
SC 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations  for  the  Charleston  to 
Bermuda  Sailboat  Race.  The  race  will 
start  on  May  11,  1997,  between  the 
hours  of  11  a.m.  and  3  p.m.  Eastern 
Daylight  Time  (EDT)  near  Waterfront 
Park  on  the  Charleston  Peninsula,  and 
will  transit  out  to  sea  by  the  South, 
Mount  Pleasant,  and  Fort  Sumter 
Ranges  in  Charleston  Harbor.  The  nature 
of  the  event  and  the  closure  of  portions 
of  Charleston  Harbor  creates  an  extra  or 
unusual  hazard  on  the  navigable  waters 
of  Charleston  Harbor,  Charleston,  SC. 
These  regulations  are  necessary  for  the 
safety  of  life  on  the  navigable  waters 
during  the  event. 
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EFFECTIVE  DATE:  These  regulations 

become  effective  10  a.m.  and  terminate 

3  p.m.  on  May  11,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

ENS  M.J.  DaPonte,  Project  Officer,  Coast 

Guard  Group  Charleston  at  (803)  724- 

7621. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  March  3, 1997,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitied  Charleston  to 
Bermuda  Sailboat  Race,  Charleston,  SC 
[CGD07-97-0051  in  the  Federal  Register 
(62  FR  9405).  The  comment  period 
ended  on  April  2. 1997.  The  Coast 
Guard  received  no  comments  during  the 
notice  of  proposed  rulemaking  comment 
period.  A  public  bearing  was  not 
requested  and  no  hearing  was  held. 

Background  and  Purpose 

These  regulations  are  needed  to 
provide  for  the  safety  of  life  during  start 
of  the  Ch£b-leston  to  Bermuda  Sailboat 
Race.  The  regulations  are  intended  to 
promote  safe  navigation  on  Charleston 
Harbor  immediately  before,  during,  and 
immediately  after  the  start  of  the  race  by 
controlling  the  traffic  entering,  exiting, 
and  traveling  within  the  regulated  area. 
The  anticipated  concentration  of 
commercial  traffic,  spectator  vessels, 
and  participating  vessels  associated 
with  the  Race  poses  a  safety  concern 
which  is  addressed  in  these  special 
local  regulations. 

The  regulations  will  not  permit  the 
entry  or  movement  of  spectator  vessels 
and  other  non-participating  vessel 
traffic  between  the  starting  area  at  the 
southern  end  of  Commercial  Anchorage 
Area  D  (33  CFR  110.173),  and  the 
entrance  to  the  Charleston  Harbor  jetties 
on  Sunday,  May  11, 1997  from  10  a.m. 
to  3  p.m.  EDT.  These  regulations  will 
permit  the  movement  of  spectator 
vessels  and  other  non-participants 
within  the  regulated  area  before  the  start 
of  the  race,  and  after  the  last  participant 


clears  the  Charleston  Hart>or  jetties  at 
the  discretion  of  the  Coast  Guard  Patrol 
Commander. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  uimecessary.  These  regulations 
will  last  for  only  5  hours  on  May  11. 
1997. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic-impact  on  a 
substantial  number  of  small  entities. 
"Small  Entities"  include  independenUy 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  minimal,  and  certifies  under  5 
U.S.C.  605(b)  that  tiiis  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  because  the 
special  local  regulations  will  only  be  in 
effect  for  approximatelyS  hours  in  a 
limited  area. 

Collection  of  Information 

These  regulations  contain  no 
collection  of  information  requirements 


under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principals  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  Section 
2.B.2.e(34)(h)  of  Commandant 
Insti^ction  Ml 64 75. IB  that  it  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  has 
been  prepared  and  is  available  in  the 
docket  for  inspection  or  copying. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  part  100  of  tide  33, 
Code  of  Federal  Regulations,  as  follows: 

PART  100— MARINE  EVENTS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46. 

2.  A  new  temporary  section  100.35- 
T07-O75  is  added  to  read  as  follows: 

S100.35-T07-075    Charleston  to  Bermuda 
Sailboat  Race,  Charleston  Hartior, 
Charleston,  SC. 

(a)  Definitions. 

(1)  Regulated  area.  The  regulated  area 
includes  all  waters  of  Charleston 
Harbor,  Charleston,  SC  and  the  Atiantic 
Ocean  within  the  following  points: 


Point 


A 

B 

C 

D 

E 

F. 

G 

H 

I  .. 

J  . 

K 

L. 


Latitude 


32"47'06"  N 
32"47'06"  N 
32'46'00"  N 
32»45'41"N 
32"45'41"  N 
32«44'30"  N 
32'43'24"  N 
32»43'02"  N 
32»44'14"  N 
32»45'25"  N 
32»45'25"  N 
32''45'41"N 


Longitude 


079''55'25"  W 
079"55'05"  W 
O/Q'SSOO"  W 
079''54'37"  W 
079''51'54"W 
079''5O'35'"*W 
079°48'16"  W 
O79''48'30"  W 
079''50'51"W 
079''52'04"  W 
079»55'00"  W 
079''55'22"  W 


then  to 
then  to 
then  to 
then  to 
then  to 
then  to 
then  to 
then  to 
then  to 
then  to 
then  to 
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Thence  back  to  point  A.  All  coordinates 
referenced  use  Datum:  NAD  83. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group,  Charleston,  SC. 

(b)  Regulations. 

(1)  No  person  or  vessel  may  enter, 
transit,  or  remain  in  tire  regulated  area 
unless  participating  in  the  event  or 
unless  authorized  by  the  Coast  Guard 
Patrol  Commander. 

(2)  The  Coast  Guard  Patrol 
Commander  may  delay,  modify,  or 
cancel  the  race  as  conditions  or 
circimistances  require.  The  Coast  Guard 
Patrol  Commander  shall  monitor  the 
start  of  the  race  with  the  race 
committee,  to  allow  for  a  window  of 
opportiinity  for  the  race  participants  to 
depart  the  harbor  with  minimAl 
interference  with  inbound  or  outboimd 
commercial  traffic. 

(3)  Spectator  and  other  non- 
participating  vessels  may  follow  the 
particii}ants  out  to  sea  while 
nvnintainjfig  a  minimum  distance  of  500 
yards  behind  the  last  participant,  at  the 
discretion  of  the  Patrol  Commander. 
Upon  the  transit  of  the  last  race 
participant  past  the  outermost  boundary 
of  the  Charleston  jetties,  all  vessels  may 
resume  normal  operations. 

(c)  This  section  is  effective  at  10  a.m. 
and  terminates  at  3  p.m.  EDT  on  May 
11. 1997. 

Dated:  April  1. 1997. 
J.W.  Lockwood, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District. 

(FR  Doc.  97-9216  Filed  4-10-97;  8:45  un] 

■UMO  COOE  4*10-14-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

|CGDO8-«7-O0e] 

Rm2115-AE84 

Amendmant  to  Regulated  Navigation 
Area  Regulations;  Lower  Mississippi 
River 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


summary:  On  March  18, 1997.  the  Coast 
Guard  established  a  temporary  regiilated 
navigation  area  affecting  the  operation 
of  downbound  tows  in  the  Lower 
Mississippi  River  firom  mile  437  at 
Vicksburg,  MS  to  mile  88  above  Head  of 
Passes.  On  March  21, 1997,  Ae  Coast 


Guard  amended  the  temporary  regulated 
navigation  area  by  extending  the 
southern  limit  of  the  regulated 
navigation  area  to  the  boimdary  of  the 
territorial  sea  at  the  approaches  to 
Southwest  Pass  and  included  operating 
requirements  affecting  the  operation  of 
self-propelled  vessels  of  1600  gross  tons 
or  greater.  Increasing  high  water 
conditions  caused  the  Coast  Guard  to 
amend  this  regulation  for  a  second  time 
on  March  28,  1997  to  establish 
additional  safety  measures  applicable  to 
U.S.  flagged  and  foreign-flagged  vessels 
authorized  to  carry  cargoes  listed  imder 
Tide  46,  Code  of  Federal  Regulations 
Part  151  (chemical  barges)  and  Parts 
153-154  (chemical  and  gas  ships).  The 
recent  loss  of  control  of  a  tow  as  it 
entered  the  Mississippi  River  from  the 
Port  Allen  lock  and  several  near-misses 
involving  tows  longer  than  600  feet 
exiting  locks  into  the  Mississippi  River 
has  evidenced  the  need  to  further  limit 
the  length  of  tows.  For  this  reason  the 
district  commander  is  further  eunending 
this  regulation.  The  amendment 
prohibits  tows  in  excess  of  600  feet  from 
entering  or  exiting  lock  forebays. 

The  amendment  also  clarifies  the 
horsepower  restrictions  in  the  earlier 
regulation  to  make  it  clear  that  the 
horsepower  rating  of  escort  tugs  may  not 
be  counted  in  establishing  the  number 
of  barges  that  may  be  included  in  a  tow. 
Only  the  horsepower  rating  of  the  single 
towboat  made  up  to  and  pushing  the 
tow  may  be  considered  in  determining 
the  maximvun  number  of  barges  that 
may  be  included  in  the  tow. 

The  Coast  Guard  is  also  extending  the 
effective  date  of  the  regulation  to  April 
20, 1997,  because  the  high  water 
conditions  are  expected  to  last  longer 
than  originally  contemplated.  The 
regulated  navigation  area  is  needed  to 
protect  vessels,  bridges,  shore-side 
facilities  and  the  public  from  a  safety 
hazard  created  by  high  water  and 
resulting  flooding  along  the  Lower 
Mississippi  River.  Downbound  barge 
traffic,  chemical  ships  and  gas  ships,  as 
well  as  self-propelled  vessels  of  1600  or 
more  gross  tons  are  prohibited  from 
operating  in  this  area  unless  they  are  in 
compliance  with  this  regulation. 

DATES:  This  amended  regulation  is 
effective  at  11:00  a.m.  on  April  4, 1997 
and  terminates  at  12  p.m.  on  April  20, 
1997. 

F0«  FURTHER  INFORMATION  CONTACT: 

CDR  Harvey  R.  Dexter.  Marine  Safety 
Division,  USCG  Eighth  District  at  New 
Orleans,  LA  (504)  589-6271. 

SUPPI.EMENTARY  INFORMATION: 


Background  and  Purpose 

On  March  18,  1997  (62  FR  14637, 
March  22,  1997),  the  Coast  Guard 
established  a  temporary  regulated 
navigation  area  affecting  the  operation 
of  downbound  tows  in  the  Lower 
Mississippi  River  from  mile  437  at 
Vicksburg,  MS  to  mile  88  above  Head  of 
Passes.  On  March  21,  1997  (62  FR 
15398,  April  1. 1997),  the  Coast  Guard 
amended  the  temporary  regulated 
navigation  area  by  extending  the 
southern  limit  of  the  regulated 
navigation  area  to  the  boimdary  of  the 
territorial  sea  at  the  approaches  to 
Southwest  Pass  and  included  operating 
requirements  affecting  the  operation  of 
self-propelled  vessels  of  1600  gross  tons 
or  greater.  Increasing  high  water 
conditions  caused  the  Coast  Guard  to 
amend  this  regidation  for  a  second  time 
on  March  28,  1997  (62  FR  16081  April 
4, 1997)  to  establish  additional  safety 
measures  applicable  to  U.S.  flagged  and 
foreign-flagged  vessels  authorized  to 
carry  cargoes  listed  under  Tide  46,  Code 
of  Federal  Regulations  Part  151 
(chemical  barges)  and  parts  153-154 
(chemical  and  gas  ships).  The  recent 
loss  of  control  of  a  tow  as  it  entered  the 
Mississippi  River  from  the  Port  Allen 
lock  and  several  near-misses  involving 
tows  longer  than  600  feet  exiting  locks 
into  the  Mississippi  River  has  evidenced 
the  need  to  further  limit  the  length  of 
tows.  For  this  reason  the  district 
commander  is  further  amending  this 
regulation.  The  amendment  prohibits 
tows  in  excess  of  600  feet  from  entering 
or  exiting  lock  forebays. 

Although  Mississippi  River 
floodwater  levels  have  receded 
somewhat,  river  current  remains  at  a 
record  high  level.  The  recent  loss  of 
control  of  a  tow  as  it  entered  the 
Mississippi  River  from  the  Port  Allen 
lock  and  several  near-misses  involving 
tows  longer  than  600  feet  exiting  locks 
into  the  Mississippi  River  has  evidenced 
the  need  to  further  limit  the  length  of 
tows.  By  limiting  the  maximum  length 
of  tows  during  the  critical  period  when 
they  are  entering  or  exiting  locks  along 
the  Mississippi  River  to  or  from  the 
relatively  still  water  of  a  lock  forebay, 
towboats  will  be  able  to  exercise  greater 
control  of  the  tow  during  this  critical 
period.  This  amendment  prohibits  tows 
in  excess  of  600  feet  from  entering  or 
exiting  lock  forebays. 

This  amendment  also  clarifies  the 
horsepower  restrictions  in  the  earlier 
regulation  to  make  it  clear  that  the 
horsei}ower  rating  of  escort  tugs  may  not 
be  counted  in  establishing  the  number 
of  barges  that  may  be  included  in  a  tow. 
Only  the  horsepower  rating  of  the  single 
towboat  made  up  to  and  pushing  the 
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tow  may  be  considered  in  determining 
the  maximiun  number  of  barges  that 
may  be  included  in  the  tow.  The  Coast 
Guard  is,  also  extending  the  effective 
date  of  the  regulation  to  April  20. 1997, 
because  the  high  water  conditions  are 
expected  to  last  longer  than  originally 
contemplated. 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publication  of  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to 
public  interest  because  immediate 
action  is  necessary  to  ensure  self- 
propelled  vessels  are  capable  of 
operating  safely  in  the  increased 
currents  present  on  the  river  and 
prevent  downbound  towing  vessels 
frtsm  colliding  with  bridges  and  shore- 
side  structures,  and  colliding  with  other 
vessels,  causing  danger  to  the  public. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 

For  the  reasons  expressed  below 
(Small  Entities),  the  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regidatory  policies  and  procedures  of 
DOT  is  imnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  the  Coast  Guard 
must  consider  whether  this  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  Small 
entities  may  include  small  towing 
companies  that  could  be  affected  by  this 
rule.  This  amendment  may  require  tows 
to  be  divided  and  reassembled  when 
transiting  through  locks  in  order  not  to 
exceed  the  600  foot  tow  length 
restriction.  This  is  a  minimal  constraint 
on  operations  since  it  only  limits  tow 
lengths  for  the  short  transit  time  needed 


to  clear  locks.  The  600  foot  limitation 
has  been  arrived  at  following 
consultation  with  trade  groups  and 
industry  representatives  who  concur 
that  it  is  reasonable  and  prudent. 
Therefore,  these  requirements  are 
consistent  with  accepted  industry 
practice,  impose  minimal  financial 
burdens,  and  are  consistent  with  the 
actions  of  prudent  operators  under  the 
circumstances.  The  clarification 
indicating  that  assist  tugs  may  not  be 
used  when  calculating  brake 
horsepower  to  meet  the  brake 
horsepower  requirements  does  not 
impose  additional  requirements  on 
industry.  It  is  merely  illustrative  and 
clarifies  the  previous  regulation.  This 
rule  is  deemed  to  not  have  a  substantial 
economic  impact. 

'  Collection  of  Information 

This  rule  contains  no  coUection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

EnTironmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  paragraph 
2.B.2.  (g)(5)  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Sub)ects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(waters),  Reporting  and  record  keeping 
requirements,  Safety  measures,  and 
Waterways. 

Temporary  Regulations 

For  the  reasons  set  out  in  the 
preamble  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Anthoritjr:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1, 6.04-6,  and  160.5; 
46  CFR  1.46. 

2.  In  §  165.T08-001,  paragraphs  (b)(1), 
(b)  (6),  through  (14).  and  (c)  are  revised 
to  read  as  follows: 


9 166.T08-001    Regulated  Navigation  Araa; 
Lower  Mississippi  River. 

•  *        •        *        • 

(I)  In  accordance  with  general 
regulations  in  §  165.11  of  this  part,  no 
downbound  towboat  with  tow  may 
operate  within  the  regulated  navigation 
area  contrary  to  this  regulation.  When 
calculating  towboat  brake  horsepower 
limitations,  assist  tug  brake  horsepower 
shall  not  be  included  in  the  calculations 
in  order  to  meet  the  minimum 
requirements. 

•  •        •        •        • 

(6)  The  length  of  tows  entering  or 
exiting  lock  forebays  shall  not  exceed 
600  feet  excluding  the  length  of  the 
towboat. 

(7)  For  purposes  of  this  section, 
"chemical  barges"  are  defined  as  barges 
authorized  to  carry  cargoes  listed  imder 
46  CFR  Part  151  (Subchapter  O). 

(8)  Chemical  barges  maintained  in  a 
fleeting  area  shall  be  placed  in  a 
protected  position  within  the  fleet 

(9)  Whenever  possible,  shiftily  of 
chemical  barges  within  a  fleeting  area 
shall  be  limited  to  daylight  hours. 

(10)  Upbound  and  downbound  tows 
containing  chemical  barges  shall  place 
them  in  the  most  protected  p>osition 
within  the  tow  configuration. 

(II)  For  purposes  of  this  section, 
"chemical  ships"  are  defined  as  U.S. 
flagged  or  foreign-flagged  vessels  subject 
to  the  requirements  of  46  CFR  Part  153 
(Subchapter  O). 

(12)  For  purposes  of  this  section,  "gas 
ships"  are  defined  as  U.S.  flagged  or 
foreign-flagged  vessels  subject  to  the  , 
requirements  of  46  CFR  Part  154 
(Subchapter  O). 

(13)  Downbound  chemical  or  gas 
ships  op>erating  on  the  Lower 
Mississippi  River  from  mile  437  at 
Vicksburg,  MS  to  mile  78  above  Head  of 
Passes  shall  only  transit  during  daylight 
hours. 

(14)  The  Captain  of  the  Port  will 
notify  the  public  of  changes  in  the  status 
of  this  zone  by  Marine  Safety  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHz). 

•  •        •        •        • 

(c)  Effective  dates:  This  section  is 
effective  at  11:00  a.m.  on  April  4.  1997 
and  terminates  at  12  p.m.  on  April  20, 
1997. 

Dated:  April  4, 1997. 
Timothy  W.  Jodali. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Ei^th  Coast  Guard  District. 
(FR  Doc.  97-9410  Filed  4-10-97;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN2900-A157 

Retroactive  Payments  Due  to  a 
Ubeializing  Law  or  VA  Issue 

AOBICY:  Department  of  Veterans  Afiairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  AJfeirs  (VA) 
adjudication  regulation  regarding 
retroactive  payments  of  compensation, 
pension  and  dependency  and  indemnity 
compensation  due  to  a  liberalizing  law 
or  VA  issue.  The  change  is  necessary  to 
bring  the  regulation  into  conformance 
with  a  U.S.  Court  of  Veterans  Appeals' 
decision. 

EFFbCMVE  DATE:  This  amendment  is 
effective  )une  12, 1996. 
FOR  FVWTHER  INFORMATION  CONTACT: 
Laurence  Freiheit,  Consultant, 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420.  (202)  273- 
7252. 

SUPPI^klBfTARY  INFORMATXM:  Under  the 
provisions  of  38  U.S.C.  5lio(a)  and  38 
CFR  3.400,  awards  of  compensation, 
pension  and  dependency  and  indemnity 
compensation  benefits  are  generally 
effiactive  on  the  date  VA  receives  the 
claim  or  the  date  entiUement  arose, 
whichever  is  later.  However,  38  U.S.C. 
5110(g)  provides  an  exception:  Where 
benefits  are  awarded  or  increased  based 
on  a  change  in  law  or  an  administrative 
issue,  benefits  are  awarded  based  on 
&cts  found  but  not  earlier  than  the 
effective  date  of  the  law  or  issue  and  not 
more  than  one  year  prior  to  the  earlier 
of  the  date  of  application  or 
administrative  determination  of 
entitlement.  The  purpose  of  section 
51 10(g}  was  to  provide  a  one-year  grace 
period,  such  as  that  allowed  after 
service  discharge  or  death,  for  potential 
beneficiaries  who  would  otherwise  be 
penalized  by  not  filing  prompUy. 

The  implementing  regulation  for 
section  5110(g)  is  38  CFR  3.114.  Section 
3.114(a)  states  that  the  effective  date  of 
an  award  or  increase  made  pursuant  to 
a  Uberalizing  law  or  VA  issue  will  be 
made  in  accordance  with  Eacts  found 
but  not  earlier  than  the  effective  date  of 
the  law  or  administrative  issue.  It  goes 
on  to  state  that,  in  order  for  a  claimant 
to  be  eligible  for  a  retroactive  award,  the 
evidence  must  show  that  he  or  she  met 
all  eligibility  criteria  for  the  liberalized 
benefit  on  the  effective  date  of  the 
liberalizing  law  or  issue  and  that  the 


eligibility  existed  continuously  from 
that  date  to  the  date  of  claim  or 
administrative  determination  of 
entiUement. 

In  McCayv.  Brown,  9  Vet.  App.  183 
(1996).  the  U.S.  Court  of  Veterans 
Appeals  (the  Court)  noted  that  both 
section  5110(g)  and  §  3.114(a)  are  silent 
as  to  a  liberalizing  law  or  issue  with  a 
retroactive  effective  date.  The  Court 
stated  that  the  requirement  that  the 
claimant  must  have  met  all  eligibility 
criteria  on  the  effective  date  of  the  law 
or  issue  fulfills  the  intent  of  section 
5110(g)  when  the  liberalizing  law  is 
prospective.  However,  the  Coiut  held 
that,  where  the  liberalizing  law  has  a 
retroactive  effective  date,  it  is  not  a 
permissible  construction  of  section 
5110(g)  and  would  result  in  unequal 
treatment  of  claimants.  This  document 
amends  §  3.114(a)  to  make  it  clear  that 
that  requirement  applies  only  when 
liberalizing  laws  or  issues  take  effect  on 
or  after  the  date  of  enactment  or 
issuance. 

The  effective  date  of  this  amendment 
is  Jime  12.  1996,  the  date  of  the  Court's 
decision  in  McCay  v.  Brown,  9  Vet.  App. 
183  (1996). 

Since  this  amendment  merely 
implements  a  Court  decision,  the 
Secretary  finds  imder  5  U.S.C.  553(b) 
that  prior  notice  and  comment  are 
lumecessary  and  that  there  is  a  basis  for 
dispensing  with  a  30-day  delay  of  the 
effective  date. 

Because  no  notice  of  proposed 
rulemaking  was  required  in  connection 
with  the  adoption  of  this  final  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612.)  Even  so,  the  Secret^ 
hereby  certifies  that  these  regulatory 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
5  U.S.C.  601-612.  These  amendments 
are  not  substantive  and  do  not  affect  any 
small  entities. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.100, 
64.101.  64.104,  64.105,  64.106.  64.109. 
and  64.110. 

List  of  Sulqecta  in  38  CFR  Fart  3 

Administrative  practice  and 
procedure.  Claims.  Disability  benefits. 
Health  care.  Pensions.  Veterans, 
Vietnam. 

Approved:  February  12, 1997. 
jesM  BrowUf 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  3  is  amended  as 
follows: 


PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3. 
subpart  A.  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  In  §  3.114(a)  the  second  sentence  is 
amended  by  removing  "In  order"  and 
adding,  in  its  place,  "Where  pension, 
compensation,  or  dependency  and 
indemnity  compensation  is  awarded  or 
increased  pursuant  to  a  liberalizing  law 
or  VA  issue  which  became'effective  on 
or  after  the  date  of  its  enactment  or 
issuance,  in  order  for  a  claimant". 

[FR  Doc.  97-9445  Filed  4-10-97;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RtN290(MU29 

Vocational  Rahabilitation; 
Miscellaneous  Changes 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
E)epartment  of  Veterans  Affairs 
vocational  rehabilitation  regulations. 
Changes  are  made  to  reflect  current 
organizational  stnictiire;  to  decentralize 
decisionmaking:  to  update  authority 
citations;  to  reflect  statutory 
requirements  concerning  the  limit  on 
the  amount  of  money  that  VA  can  pay 
in  advance  on  a  work-study  contract; 
and  to  clarify  provisions. 
DATES:  This  final  rule  is  effective  April 
11, 1997.  However,  the  restatement  of 
statute  contained  in  this  final  rule  will 
be  applied  retroactively  from  the 
effective  date  of  the  statutory  provision. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Goetz,  Chief  of  Operations,  Vocational 
Rehabilitation  and  Counseling  Service 
(28),  IDepartment  of  Veterans  Afiiairs, 
810  Vermont  Avenue,  NW.. 
Washington,  DC  20420;  (202)  273-7425. 
SUPPLEMENTARY  INFORMATION:  This  final 
nde  consists  of  delegations  of  authority 
and  nonsubstantive  changes  and, 
therefore,  is  not  subject  to  the  notice 
and  comment  and  effective  date 
provisions  of  5  U.S.C.  553. 

As  noted  in  the  SUMMARY  portion  of 
this  document,  a  change  is  made  to 
reflect  statutory  requirements 
concerning  the  limit  on  the  amount  of 
money  that  VA  can  pay  in  advance  on 
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a  work-study  contract.  Formerly,  that 
limit  was  40  percent  of  the  total  amount 
payable  under  the  contract.  Now  the 
limit  is  the  lesser  of  40  percent  of  the 
total  amount  payable  under  the  contract 
or  50  times  the  applicable  minimum 
wage  in  effect  on  the  date  the  contract 
is  signed.  This  amendment  to  the 
regulations,  set  forth  in  38  CFR 
21.272(e).  will  be  applied  from  October 
29. 1992.  the  effective  date  of  the 
statutory  change  (Pub.  L.  102-568). 
The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  This 
rule  merely  consists  of  delegations  of 
authority  and  nonsubstantive  changes. 
Pursuant  to  5  U.S.C.  605(b).  this  final 
rule  is  exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

(The  Catalog  of  Federal  Domestic  Assistance 
number  for  the  programs  affected  by  this  rule 
is  64.116) 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims,  Colleges  and  universities, 
Conflict  of  interests.  Defense 
Department,  Education,  Employment, 
Grant  programs-education.  Grant 
programs- veterans.  Health  care.  Loan 
programs-education,  Loan  programs- 
veterans,  Personnel  training  programs. 
Reporting  and  recordkeeping 
requirements,  Schools,  Travel  and 
transportation  expenses.  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  March  26, 1997. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21  is  amended  as 
set  forth  below: 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  A— Vocational  Rehabilitation 
Under  38  U.S.C.  Chapter  31 

1.  The  authority  citation  for  part  21, 
subpart  A,  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  3100-3121, 
unless  otherwise  noted. 

2.  Section  21.21  is  amended  by 
revising  the  authority  citation  for 
paragraph  (b)  to  read  as  follows: 

§  21 .21    Election  of  benefits  under 
education  programs  administered  by  the 
Department  of  Veterans  Affairs. 


(b)*  *  * 
(Authority:  38  U.S.C.  3695(b)) 

3.  Section  21.30  is  amended  by 
revising  the  authority  citation  to  read  as 
follows: 

§21.30    Claims. 

*  •        •        •        • 

(Authority:  38  U.S.C.  501(a),  3102.  3117. 
5101(a)] 

4.  Section  21.31  is  amended  by 
revising  the  authority  citation  to  read  as 
follows: 

§21.31    Informal  claim. 

*  *        •        •        • 

(Authority:  38  U.S.C.  501(a).  5101(a),  5103(a)) 

5.  Section  21.32  is  amended  by 

revising  the  authority  citation  for 
paragraph  (c)  to  read  as  follows: 

§21.32    Time  limit 

•  *        •        •        • 

(c)*  *  * 
(Authority:  38  U.S.C.  5101,  5113) 

6.  In  §  21.35,  paragraphs  (k)(l)  and 
(k)(2)  are  amended  by  removing 
"Education  Service"  and  adding,  in  its 
place.  "Counseling  Division";  and 
paragraph  (k)(2)  is  amended  by 
removing  "Vocational  Rehabilitation 
Specialist";  and  adding,  in  its  place, 
"vocational  rehabilitation  specialist'; 
and  paragraph  (k)(7)  is  added  and  the 
authority  citations  for  paragraphs  (a) 
and  (h)  are  revised,  to  read  as  follows: 

§21.35    Definitions. 

(a)  •  *  • 

(Authority:  38  U.S.C.  3101(1).  3102) 

*  *         •         *         • 

(h)*  *  * 

(Authority:  38  U.S.C.  3101(8)) 

•  •         •         *         * 

(k)  *  *  * 

(7)  Vocational  rehabilitation 
counselor.  Unless  otherwise  stated,  the 
term  vocational  rehabilitation  counselor 
refers  to  a  vocational  rehabilitation 
coimselor  in  the  Vocational 
Rehabilitation  and  Counseling  Division 
in  the  Veterans  Benefits  AdmLiistration. 
Department  of  Veterans  Affairs. 

(Authority:  38  U.S.C  3118(c)) 

7.  Section  21.41  is  amended  by 
revising  the  authority  citation  to  read  as 
follows: 

§  21 .41    Basic  period  of  eiigibility. 

•  •        •        *        • 

(Authority:  38  U.S.C.  3103) 

8.  Section  21.42  is  amended  by 
revising  the  authority  citation  for 
paragraph  (b)  to  read  as  follows: 

§21.42    Basic  period  of  eligibility  deferred. 


(b)  •  •  • 

(Authority:  38  U.S.C.  3103(b)(2)) 

•  •         •         •         • 

9.  Section  21.50  is  amended  by 
revising  the  authority  citation  for 
paragraph  (b)  to  read  as  follows: 

§21.50    initial  evaluation. 

***** 

(b)  *  •  • 

(Authority:  38  U.S.C.  523.  3106(a).  (d).  3116) 

•  •  •  •  * 

10.  In  §  21.57.  paragraph  (c)(1)  is 
amended  by  removing  "of  an"  and 
adding,  in  its  place,  "or  an"  and  by 
adding  an  authority  citation  to  read  as 
follows: 

§  21 .57    Extended  evaluation. 

•  •        •        *        • 

(c)  •  •  • 
(D*  •  • 

(Authority:  38  U.S.C  3106(d)) 

•  •         •         •         * 

11.  Section  21.72  is  amended  by 
revising  the  authority  citations  for 
paragraphs  (a)  and  (c)  to  read  as  follows: 

§21.72    Rehabilitation  to  the  point  of 
employabillty. 

(a)*   •  * 

(Authority:  38  U.S.C  3101(5),  3104) 

•  •         •         •         • 

(c)*   •   • 

(Authority:  38  U.S.C  3695(b)) 

•  •         •         •         • 

12.  In  §  21.74,  paragraph  (c)(2)  is 
amended  by  adding  "(VR&C)"  before 
"Officer";  paragraph  (c)(3)  is  amended 
by  removing  "Director,  Vocational 
Rehabilitation  and  Education  Service" 
and  adding,  in  its  place,  "VR&C 
Officer";  and  the  authority  citation  for 
paragraph  (a)  is  revised  and  an  authority 
citation  for  paragraph  (b)  is  added,  to 
read  as  follows: 

§21.74    Extended  evaluation. 

(a)  •  •  ' 
(Authority:  38  U.S.C  3105(a),  3106(a)) 

(b)*   *   * 

(Authority:  38  U.S.C  3105(a)) 

•  •         •         •         • 

13.  Section  21.80  is  amended  by 
revising  the  authority  citation  for 
paragraph  (d)  to  read  as  follows: 

§21.80    Requirement  for  a  rshabHttalion 
plan. 

•  •        •        •        • 

(d)-  •  • 
(Authority:  38  U.S.C  523,  7722(c)} 

14.  Section  21.86  is  amended  by 
revising  the  authority  citations  for 
paragraphs  (a)  and  (b)  to  read  as  follows: 
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f  21.86    Indhrtdualixad  axtandad  evaltMtion     (Authority:  38  U.S.C.  101(20)) 

19.  Section  21.120  is  amended  by 
revising  the  authority  citation  for 
paragraph  (c)  to  read  as  follows: 

S  21 . 1 20    Educational  and  vocational 
training  sarvicas. 


(a)*  •  * 
(Authority:  38  U.S.C  3106(a).  3107(a)) 

(b)*  •  • 
(Authority:  38  U.S.C.  3106(a).  3107(a)) 

15.  Section  21.90  is  amended  by 
revising  the  section  heading  and  the 
authority  citation  for  paragraph  (a)  to 
read  as  follows: 

f  21.90    IndividuaUzad  indapandant  living 


(a)*  •  • 
(Authority:  38  U.S.C  3109,  3120) 

16.  Section  21.94  is  amended  by 
revising  the  authority  citation  for 
paragraph  (a)  to  read  as  follows: 

f21>>    Changing  ttw  plan, 
(a)*   •  • 

(Authority:  38  U.S.C  3107(b)) 

•  •         *         •         • 

f  21.96    [Amandad] 

17.  In  §  21.98.  the  heading  of 
paragraph  (c)  is  amended  by  removing 
"Vocational  Rehabilitation  and 
Education  Service"  and  adding,  in  its 
place.  "Director,  Vocational 
Rehabilitation  and  Counseling  Service"; 
and  paragraph  (c)  in  the  first  sentence 
and  p>aragraph  (d)  are  amended  by 
removing  "Vocational  Rehabilitation 
and  Education  Service"  and  adding,  in 
its  place,  "VR4C"  and  by  removing 
"Vocational  Rehabilitation  and 
Counseling"  and  adding,  in  its  place, 
"VRAC". 

18.  In  §  21.100.  paragraph  (a) 
introductory  text  is  amended  by 
removing  "VRatE  (Vocational 
Rehabilitation  and  Education)"  and 
adding,  in  its  place,  "Vocational 
Rehabilitation  and  Counseling  (VR4C)"; 
paragraph  (d)(1)  is  amended  by 
removing  "Education"  and  adding,  in 
its  place,  "Counseling";  paragraphs 
(d)(1),  (d)(2)  introductory  text,  and 
(d)(3)(ii)  are  amended  by  removing 
"VR&E"  and  adding,  in  its  place, 
"VRAC";  paragraph  (d)(4)  is  amended 
by  removing  "VRAE"  and  adding,  in  its 
place,  "a  coimseling  psychologist  in  the 
VRAC  Division";  and  the  authority 
citations  for  paragraphs  (b),  (d),  and  (e) 
are  revised  to  read  as  follows: 

121.100    Counaaling. 

•  •        •        •        • 

(Authority:  38  U.S.C  3104(a)(2)) 

(d)-   •   • 

(Authorit>-:  38  U.S.C  3118(c)) 


(c)»   •  • 
(Authority:  38  U.S.C  3104(a)(7),  3115(a)) 

20.  Section  21.122  is  amended  by 
revising  the  authority  citation  for 
paragraph  (a)  to  read  as  follows: 

121.122    School  couraa. 

(a)*  •  • 

(Authority:  38  U.S.C  501(a).  3104) 

•  •  •  •  • 

21.  Section  21.123  is  amended  by 
removing  the  authority  citation  for 
paragraph  (a)  and  by  revising  the 
authority  citation  at  the  end  of  the 
section  to  read  as  follows: 

§21.123    On-|ob  couraa. 

***** 

(Authority:  38  U.S.C  501(a).  3104) 

22.  Section  21.134  is  amended  by 
revising  the  authority  citation  to  read  as 
follows: 

f  21.134    Umitatk>n  on  flight  training. 

(Authority:  38  U.S.C  3680A(b)) 

23.  Section  21.140  is  amended  by 
revising  the  authority  citation  for 
paragraph  (d)  to  read  as  follows: 

§21.140    Evaluation  and  Improvamant  of 
rehabilitation  potential. 

(d)*  *  • 

(Authority:  38  U.S.C  3104(a)(1),  (6),  (9),  (10). 
(15)) 

24.  Section  21.148  is  amended  by 
revising  the  authority  citation  for 
paragraph  (d)  to  read  as  follows: 

§21.148    Tutorial aasistance. 

***** 

(d)«  •  • 
(Authority:  38  U.S.C  3108(f)) 

§21.155    [Amandad] 

25.  In  §  21.155.  paragraph  (dKl)  is 
amended  by  removing  "VHS&RA 
(Veterans  Health  Services  and  Research 
Administration)"  and  adding,  in  its 
place,  "Veterans  Health  Administration 
(VHA)":  and  paragraph  (d)(2)  is 
amended  by  removing  "VHS&RA"  and 
adding,  in  its  place,  "VHA". 

26.  Section  21.160  is  amended  by 
revising  the  authority  citations  for 
paragraphs  (a),  (c).  (d),  and  (e)  to  read 
as  follows: 


§  21 . 1 60    independent  living  aarvicea. 
(a)*  *  • 

(Authority:  38  U.S.C  3104(a)(15).  3109.  3120) 
***** 

(c)*  *  * 
(Authority:  38  U.S.C  3104(a)(15).  3109.  3120) 

(d)*  •  • 
(Authority:  38  U.S.C  3104(a)(15).  3109.  3120) 

(e)*  •  • 

(Authority:  38  U.S.C  3104(a)(15).  3109,  3115. 
3120) 

27.  In  §21.162,  paragraph  (b)(1)  is 
amended  by  adding  "and"  at  the  end  of 
the  paragraph;  paragraph  (b)(2)  is 
amended  by  removing  "homes:"  and 
adding,  in  its  place,  "homes."; 
paragraphs  (b)(3)  and  (b)(4)  are 
removed;  and  paragraph  (a)(4).  the 
authority  citation  for  paragraph  (a), 
paragraph  (b)  heading  and  introductory 
text,  and  the  authority  citation  for 
paragraph  (b)  are  revised  to  read  as 
follows: 

§21.162    Participation  In  a  program  Of 
indapandant  living  sarvicaa. 

***** 

(a)*  •  • 

(4)  The  VR&C" Officer  concurs  in  the 
m.P 

(Authority:  38  U.S.C  3104(a)(15),  3109,  3120) 

(b)  Considerations  for  the  VHeC 
Officer.  The  VR&C  Officer  will  consider 
the  following  factors  in  administering 
programs  providing  independent  living 
services: 
***** 

(Authority:  38  U.S.C  3120(c)) 

28.  Section  21.180  is  amended  by 
revising  the  last  sentence  in  paragraph 
(c)  to  read  as  follows: 

§21.180    Case statua  system. 

***** 

(c)  Case  manager.  •  •  »  When 
securing  medical  care,  treatment,  and  • 
other  related  services,  the  VR&C  case 
manager  will  coordinate  with  Veterans 
Health  Administration  (VHA)  staff 
members  who  have  case  management 
responsibility  for  the  veteran. 


§21.222    [Amended] 

29.  In  §  21.222.  paragraph  (c)(3)  is 
amended  by  removing  "VR&E"  and 
adding,  in  its  place,  "VR&C". 

30.  Section  21.252  is  amended  by 
revising  paragraph  (4)(2){iii)  and  the 
authority  citation  for  paragraph  (a)  to 
read  as  follows: 

§  21 .252    Job  development  and  placement 
aervices. 

(a)*   *   * 
(2)«    •   • 
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(iii)  The  State  Emplo)rment  Services 
and  the  Veterans'  Employment  and 
Training  Service  of  the  United  States 
Department  of  Labor; 

***** 

(Authority:  38  U.S.C  3117(a)(2)) 

***** 

31.  hi  §  21.254,  paragraph  (c) 
introductory  text  is  amended  by 
removing  "met;"  and  adding,  in  its 
place,  "met:";  and  the  authority  citation 
for  paragraph  (b)  is  revised  to  read  as 
follows: 

§  21 .254    Supportive  services. 

***** 

(b)  *  *  * 

(Authority:  38  U.S.C  3104(a),  3108(0) 

***** 

32.  In  §  21.256,  paragraph  (d)  is 
amended  by  removing  "Director,  VR&E 
Service,"  and  adding,  in  its  place, 
"VR&C  Officer";  and  by  revising  the 
authority  citation  following  paragraph 
(e)  to  read  as  follows: 

§21.256    incentives  for  employers. 

***** 

(Authority:  38  U.S.C  3108(f).  3116(b)) 

***** 

33.  In  §  21.260,  the  section  heading  is 
revised  and  the  authority  citations  for 
paragraphs  (a)  and  (b)  are  revised  to 
read  as  follows: 

§  21 .260    Subsistence  allowance. 

(a)  *   •   * 

(Authority:  38  U.S.C  3108(a)  and  (0) 
(b)*    *    * 

(Authority:  38  U.S.C  3108) 

***** 

34.  Section  21.264  is  amended  by 
revising  the  section  heading  and  the 
authority  citations  for  paragraphs  (a), 
(b),  (c),  and  (d)  to  read  as  follows: 

§  21 .264    Election  of  payment  at  the  38 
U.S.C.  chapter  30  educational  assistance 
rate. 

(a)*  •  • 
(Authority:  38  U.S.C  3015,  3022.  3108(f)) 

(b)*  *  * 
(Authority:  38  U.S.C  3015.  3022.  3108(f)) 

(C)*  *  * 
(Authority:  38  U.S.C  3015.  3022,  3108(f)) 

(d)*  •  • 

(Authority:  38  U.S.C  3015,  3022,  3108(f)) 

35.  Section  21.268  is  amended  by 
revising  the  authority  citation  for 
paragraph  (b)  to  read  as  follows: 

§  21 .268    Employment  adjustment 
allowance. 

***** 

(b)  •  •  • 


(Authority:  38  U.S.C  3108(f)) 

***** 

36.  In  §  21.272,  paragraph  (e),  the 
authority  citations  for  paragraphs  (a), 
(b),  and  (f),  and  the  audiority  citation 
following  paragraph  (d)  are  revised  to 
read  as  follows: 

§  21 .272    Veteran-student  services. 

(a)*  *  • 
(Authority:  38  U.S.C  3104(a)(4).  3485) 

(b)*    *    * 

(Authority:  38  U.S.C.  3104(a)(4),  3108(f), 
3485) 

***** 

(Authority:  38  U.S.C.  3104(a)(4),  3485) 

(e)  Payment  in  advance.  VA  will  pay 
in  advance  an  amount  equal  to  40 
percent  of  the  total  amount  payable 
under  the  contract  (but  not  more  than  an 
amount  equal  to  50  times  the  applicable 
hourly  minimum  wage). 

(Authority:  38  U.S.C.  3104(a)(4J,  3485) 

(f)*    *   * 

(Authority:  38  U.S.C.  3104(a)(4),  3485) 

***** 

37.  Section  21.276  is  amended  by 
revising  the  authority  citation  for 
paragraph  (g)  to  read  as  follows: 

§  21 .276    Incarcerated  veterans. 

***** 
(g)*  *  * 

(Authority:  38  U.S.C  3108(f).  3680(a)) 

•  *  *  *  •  • 

38.  In  §  21.292,  paragraph  (d)  is 
amended  by  removing  "VR&E"  and 
adding,  in  its  place,  "VR&C;  and 
paragraph  (e)  is  revised  to  read  as  . 
follows: 

§21.292    Course  approvals. 

***** 

(e)  Course  disapproved.  The  VR&C 
Officer  may  approve  for  38  U.S.C. 
chapter  31  use  courses  that  one  of  the 
agencies  in  paragraph  (c)  of  this  section 
has  disapproved. 

(Authority:  38  U.S.C.  3115) 

39.  In  §  21.294,  parag^ph  (c)  is 
amended  by  removing  "VHS&RA"  and 
adding,  in  its  place,  "VHA";  and 
paragraphs  (b)(2)(i),  (b)(3)(i),  and 
(b)(3)(ii)  and  die  authority  citations  for 
paragraphs  (b)  and  (c)  are  revised  to 
read  as  follows: 

§21.294    Selecting  the  training  or 
rehabilitation  facility. 

*        •        •        *        • 

(b)*  •  ' 

(2)*  •  • 

(i)  Veterans  Health  Administration 
(VHA)  facilities  that  provide 
independent  living  services; 


(3)*   •   • 

(i)  Are  not  available  through  public  or 
nonprofit  agencies  or  VHA;  or 

(ii)  Cannot  be  obtained  cost- 
effectively  from  public  or  nonprofit 
agencies  or  VHA. 
***** 

(Authority:  38  U.S.C.  3115,  3120) 
(c)*  •  • 

(Authority:  38  U.S.C.  3115) 

•  *         •         •         • 

40.  Section  21.320  is  amended  by 
revising  the  authority  citation  following 
paragraph  (b>and  the  authority  citation 
for  paragraph  (d)  to  read  as  follows: 

§21.320    Awards  for  subsistence 
allowance  and  authorization  of 
rehabilitation  services. 

***** 

(Authority:  38  U.S.C  3108  (a)  and  (f)) 

(d)*  *  • 
(Authority:  38  U.S.C.  3108  (a)  and  (f)) 

41.  Section  21.324  is  amended  by 
revising  the  authority  citation  for 
paragraph  (i)  to  read  as  follows: 

§  21 .324    Reduction  or  termination  dales  of 
sut)slstence  allowance. 

***** 

(i)*  *  * 

(Authority:  38  U.S.C.  3680(a)) 

***** 

42.'Section  21.330  is  amended  by 
revising  the  authority  citation  for 
paragraph  (a)  to  read  as  follows: 

§  21 .330    Apportionment 

(a)*   *   * 

(Authority:  38  U.S.C  5307(c)) 

•  •         •         •         • 

43.  Section  21.334  is  amended  by 
revising  the  section  heading  and  the 
authority  citations  for  paragraphs  (b). 
(c),  and  (d)  to  read  as  follows: 

§21.334    Election  of  payment  at  ttw 
chapter  30  rate. 

•  *        •        •        •  ~ 

(b)*  *  * 
(Authority:  38  U.S.C.  3108(f)) 

(c)*  •  • 
(Authority:  38  U.S.C.  3108(f)) 

(d)*  •  • 

(Authority:  38  U.S.C.  3108(f)) 

***** 

44.  Section  21.342  is  amended  by 
revising  the  authority  citation  to  read  as 
follows: 

§  21 .342    Leave  accounting  poHcy. 
(Authority:  38  U.S.C.  3110) 
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45.  Section  21.344  is  amended  by 
revising  the  authority  citation  to  read  as 
follows: 

§  21 .344    Facility  offering  training  or 
rehabilitation  services. 

***** 

(Authority:  38  U.S.C.  3110) 

46.  Section  21.390  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

$21,390    Rehabilitation  research  and 
special  projects. 

•  •         •         •         • 

(c)  Research  by  Vocational 
Rehabilitation  and  Counseling  (VR&-C) 
staff  members.  VA  will  encourage 
research  by  VRatC  staff  members.  This 
research  will  address  problems  affecting 
service  delivery,  initiation  and 
continuation  in  rehabilitation  programs, 
and  other  areas  directly  affecting  the 
quality  of  VR&C  services  to  veterans. 

(Authority:  38  U.S.C.  3119(a)) 

•  •         •         •         • 

47.  Section  21.410  is  revised  to  read 
as  follows: 

$21,410    Delegation  of  authority. 

The  Secretary  delegates  authority  to 
the  Under  Secretary  for  Benefits  to  make 
findings  and  decisions  under  38  U.S.C. 
chapter  31  and  regulations,  precedents, 
and  instructions  that  affect  vocational 
rehabilitation  services  for  disabled 
veterans.  The  Under  Secretary  for 
Benefits  may  further  delegate  this 
authority  to  supervisory  and  non- 
supervisory  Vocational  Rehabilitation 
and  Counseling  staff  members. 

(Authority:  38  U.S.C.  512(a)) 

48.  hi  §  21.430,  paragraph  (c)  is 
amended  by  revising  the  heading  and 
introductory  text;  and  the  authority 
citation  is  revised  to  read  as  follows: 

f  21.430  Accountability  for  authorization 
and  payment  of  training  and  rehabilitation 
services. 


(c)  Vocational  Rehabilitation  and 
Counseling  (VR&<:)  Officer's  review  of 
program  costs.  The  VR&C  Officer  will 
review  the  program  costs  for  the 
services  in  paragraphs  (c)(1)  through 
(c)(3)  of  this  section  if  the  case 
manager's  program  cost  estimate  for  a 
calendar  year  exceeds  $25,000.  The 
VR&C  Officer  may  not  delegate  this 
responsibility.  The  case  manager  will 
neither  sign  a  rehabilitation  plan  nor 
authorize  expenditures  before  the  VR&C 
Officer  approves  the  program  costs.  The 
services  subject  to  this  review  are: 
•        •         •         •         • 

(Authority:  38  U.S.C  311S(b)(4)) 

(FR  Doc.  97-9022  Filed  4-10-97;  8:45  am) 
■LUNOcooe  mo-oi-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300474;  FRL-6800-5] 
RIN  2070-AB78 

Propiconazole;  Pesticide  Tolerances 
for  Eniergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  combined 
residues  of  the  pesticide  propiconazole 
in  or  on  the  raw  agricultural 
commodities  almonds  and  cranberries 
in  connection  with  EPA's  granting  of 
emergency  exemptions  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
propiconazole  on  almonds  in  California 
and  cranberries  in  Wisconsin.  This 
regulation  establishes  maximum 
permissible  levels  for  residues  of 
propiconazole  in  these  foods  pursuant 
to  section  408(1)(6)  of  the  Federal  Food, 
Drug  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
DATES:  This  regulation  becomes 
effective  April  11,  1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  June  10,  1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300474J. 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300474],  must  also  be  submitted  to: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  a  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA.  A  copy  of  objections  and  hearifig 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Such  copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 


hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300474).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Olga  Odiott,  Registration  Division 
(7505W),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail:  Sixth  Floor,  Crystal 
Station  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703) 
308-6418,  e-mail: 
odiott.olga@epamail.epa.gov. 

SUPPLfMENTARY  INFORMATION:  EPA, 
pursuant  to  section  408(e)  and  (i)(6)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(e)  and 
(1)(6),  is  establishing  tolerances  for 
residues  of  the  pesticide  propiconazole 
(l-((2-(2.4-dichlorophenyl)-4-propyl-l,3- 
dioxolan-2-yl]methyl]-lH-l,2,4-triazole) 
in  or  on  almond  nutmeats  at  0.1  part  per 
million  (ppm),  in  or  on  almond  hulls  at 
2.5  ppm,  and  in  or  on  cranberries  at  1.0 
ppm. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135.  November  13. 
1996)  (FRL-5572-9). 

New  section  408(b)(2)(A)(i)  allows 
EPA  to  establish  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe."  Section 
408fb)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
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exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  under 
section  18  of  FIFRA.  Section  408(1)(6) 
also  requires  EPA  to  promulgate 
regulations  by  August  3,  1997, 
governing  the  establishment  of 
tolerances  and  exemptions  under 
section  408(1)(6)  and  requires  that  the 
regulations  be  consistent  with  section 
408(b)(2)  and  (c)(2)  and  FIFRA  section 
18. 

Section  408(1)(6)  allows  EPA  to 
establish  tolerances  or  exemptions  from 
the  requirement  for  a  tolerance,  in 
connection  with  EPA's  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 
a  period  for  public  comment.  Thus, 
consistent  v^ith  the  need  to  act 
expeditiously  on  requests  for  emergency 
exemptions  under  FIFRA.  EPA  can 
establish  such  tolerances  or  exemptions 
under  the  authority  of  section  408(e) 
and  (1)(6)  without  notice  and  comment 
rulemaking. 

In  establishing  section  18-related 
tolerances  and  exemptions  during  this 
interim  period  before  EPA  issues  the 
section  408(1)(6)  procedural  regulation 
and  before  EPA  makes  its  broad  policy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  section 
408,  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  section  18  tolerance  and 
exemption  decisions  will  be  made  on  a 
case-by-case  basis  and  will  not  bind 
EPA  as  it  proceeds  with  further 
rulemaking  and  policy  development. 
EPA  intends  to  act  on  section  18-related 


tolerances  and  exemptions  that  clearly 
qualify  under  the  new  law. 

n.  Emergency  Exemptions  for 
Propiconazole  on  Ahnonds  and  on 
Cranberries  and  FFDCA  Tolerances 

The  California  EPA  Department  of 
Pesticide  Regulation  availed  itself  of  the 
authority  to  decleire  the  existence  of  a 
crisis  situation  within  the  state  on 
February  3. 1997,  thereby  authorizing 
uSe  under  FIFRA  Section  18  of 
propiconazole  on  almonds  to  control 
anthracnose  (Colletotrichum  acutatum). 
California  has  also  requested  a  specific 
exemption  for  this  use  of  propiconazole. 
California  stated  that  an  emergency 
situation  was  present  due  to  persistent 
and  extended  periods  of  rainfall  during 
1991  to  1995,  which  caused  anthracnose 
levels  to  reach  epidemic  proportions  in 
the  northern  and  central  almond 
growing  areas  of  the  state.  California 
also  stated  that  the  causal  organism  is 
relatively  insensitive  to  registered 
pesticides  and  that  significant 
production  and  revenue  losses  are 
expected  to  occur  without  the 
availability  of  propiconazole.  After 
having  reviewed  their  submission,  EPA 
concurs  that  an  emergency  condition 
exists. 

The  Wisconsin  Department  of 
Agriculture,  Trade  and  Consumer 
Protection  have  requested  a  specific 
exemption  for  the  use  of  propiconazole 
on  cranberries  to  control  cottonball 
disease.  Production  and  distribution  of 
triforine  (Funginex),  the  only  fungicide 
registered  for  control  of  cottonball 
disease,  has  been  discontinued  by  its 
manufacturer.  Most  growers  depleted 
their  supplies  of  Funginex  during  the 
1996  growing  season.  Wisconsin  states 
that  the  lack  of  a  fungicide  to  control 
cottonball  disease  can  have  devastating 
effects  on  cranberry  growers'  production 
and  revenue.  After  having  reviewed 
their  submission,  EPA  conciu^  that  an 
emergency  condition  exists. 

As  part  of  its  assessment,  EPA 
assessed  the  potential  risks  presented  by 
residues  of  propiconazole  in  orpn 
almonds  nutmeats,  in  or  on  almond 
hulls,  and  in  or  on  cranberries.  In  doing 
so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2). 
and  EPA  decided  to  grant  the  section  18 
exemptions  only  after  concluding  that 
the  necessary  tolerances  imder  FFDCA 
section  408(1)(6)  would  clearly  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  These 
tolerances  for  propiconazole  will  permit 
the  marketing  of  ^monds  and 
cranberries  treated  in  accordance  with 
the  provisions  of  the  section  18 
emergency  exemptions.  Consistent  with 
the  need  to  move  quickly  on  the 


emergency  exemptions  and  to  ensure 
that  the  resulting  food  is  safe  and 
lawful,  EPA  is  issuing  these  tolerances 
without  notice  and  opportunity  for 
public  comment  under  section  408(e)  as 
provided  for  in  section  408(1)(6). 
Although  these  tolerances  will  expire  as 
intended  in  the  table,  under  FFDCA 
section  408(1)(5),  residues  of 
propiconazole  not  in  excess  of  the 
amount  specified  in  the  tolerances 
remaining  in  or  on  almonds  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  during  the  term  of, 
and  in  accordance  with  all  the 
conditions  of,  the  emergency 
exemption.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

EPA  has  not  made  any  decisions 
about  whether  propiconazole  meets  the 
requirements  for  registration  under 
FIFRA  section  3  for  use  on  almonds  and 
cranberries,  or  whether  permanent 
tolerances  for  propiconazole  for  these 
commodities  would  be  appropriate. 
This  action  by  EPA  does  not  serve  as  a 
basis  for  registration  of  propiconazole 
by  a  State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  does  this 
action  serve  as  the  basis  for  any  State 
other  than  California  and  Wisconsin  to 
use  this  product  on  these  crops  under 
section  18  of  FIFRA  without  following 
all  provisions  of  section  18  as  identified 
in  40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemptions  for  propiconazole,  contact 
the  Agency's  Registration  Division  at  the 
addr^  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  efiiects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose- 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  efiiects 
(the  "no-observed  efiiact  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  efiiects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lovvest  NOEL  by  an 


17712  Federal  Register  /  Vol.  62,  No.  70  /  Friday,  April  11,  1997  /  Rules  and  Regulations 


uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
■  by  EPA  to  pose  a  reasonable  certainty  of 
no  harm. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight- 
of-the-evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure- 
activity  relationships.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low-dose 
extrapolations  or  margin  of  exposure 
calculation  based  on  the  appropriate 
NOEL)  will  be  carried  out  based  on  the 
natiu«  of  the  carcinogenic  response  and 
the  Agency's  knowledge  of  its  mode  of 
action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposuire  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 


tolerance  level  and  that  100%  of  the 
crop  is  treated  by  pesticides  that  have 
established  tolerances.  If  the  TMRC 
exceeds  the  RfD  or  poses  a  lifetime 
cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

IV.  Aggregate  Risk  Assessments, 
Cumulative  Risk  Discussion,  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Propiconazole  is  registered  by  EPA  for 
use  on  pecans  for  control  of  scab,  and 
on  stone  fruits  for  control  of  brown  rot. 
At  this  time  EPA  is  not  in  possession  of 
a  registration  application  for 
propiconazole  on  almonds  or  on 
cranberries.  However,  based  on 
information  submitted  to  the  Agency, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  propiconazole  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  the 
time-limited  tolerances  for  residues  of 
propiconazole  in  or  on  almond 
nutmeats  at  0.1  part  per  million  (ppm), 
in  or  on  almond  hulls  at  2.5  ppm,  and 
in  or  on  cranberries  at  1.0  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  these 
tolerances  follows. 

A.  Toxicological  Profile 

1.  Chronic  toxicity.  Based  on  the 
available  chronic  toxicity  data,  the 
Office  of  Pesticide  Programs  (OPP)  has 
established  the  RfD  for  propiconazole  at 
0.013  mg/kg/day.  The  RfD  is  based  on 

a  one-year  feeding  study  in  dogs  with  a 
NOEL  of  1.25  mg/lcg/day  and  an- 
uncertainty  factor  (UF)  of  100.  The 
lowest  effect  level  (LEL)  of  6.25  mg/kg/ 
day  was  based  on  mild  irritation  of  the 
gastric  mucosa. 

2.  Acute  toxicity.  Based  on  the 
available  acute  toxicity  data,  OPP  has 
determined  that  the  NOEL  of  30  mg/kg/ 
day  from  a  developmental  toxicity  study 
in  rats  should  be  used  to  assess  risks 
from  acute  toxicity.  The  developmental 
LEL  of  90  mg/kg/day  was  based  on  the 
increased  incidence  of  unossified 
stemebrae,  rudimentary  ribs,  and 
shortened  or  absent  renal  papillae.  This 
risk  assessment  evaluates  acute  dietary 
risk  to  females  13-t-  years. 


3.  Short-  and  intermediate-term 
toxicity.  Based  on  the  available  data, 
OPP  has  determined  that  a  NOEL  of  30 
mg/kg/day  from  a  developmental 
toxicity  study  in  rats  should  be  used  to 
assess  risks  from  short-  and 
intermediate-term  dermal  toxicity.  At 
the  developmental  LEL  of  90  mg/kg/day, 
there  were  increased  incidences  of 
unossified  stemebrae,  rudimentary  ribs, 
and  shortened  or  absent  renal  papillae. 
For  short-  and  intermediate-term 
inhalation  toxicity,  OPP  has  determined 
that  a  NOEL  of  92.8  mg/kg/day  (0.5  mg/ 
L),  the  highest  dose  tested  from  a  5-day 
inhalation  toxicity  study  in  rats  should 
be  used  to  assess  risks  for  occupational 
and  residential  exposure  scenarios. 

4.  Carcinogenicity.  Using  its 
Guidelines  for  Carcinogen  Risk 
Assessment  published  September  24, 
1986  (51  FR  33992).  EPA  has  classified 
propiconazole  as  a  Group  C,  "possible 
human  carcinogen",  chemical.  The  OPP 
Carcinogenicity  Peer  Review  Committee 
(CPRC)  recommended  using  the  RfD 
approach  for  quantification  of  human 
risk. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposure 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
surface  water),  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

Tolerances  have  been  established  (40 
CFR  180.434)  for  the  combined  residues 
of  propiconazole  (l-([2-(2,4- 
dichlorophenyl)-4-propyl-l,3-dioxolan- 
2-yllmethyll-lH-1.2,4-trizole)  and  its 
metabolites  determined  as  2,4- 
dichlorobenzoic  acid  (DCBA)  and 
expressed  as  parent  compound,  in  or  on 
certain  raw  agricultural  commodities 
ranging  from  0.05  ppm  in  milk  to  60 
ppm  in  grass  (seed  screenings).  For 
purposes  of  these  Section  18  uses,  the 
nature  of  the  residue  in  plants  and 
animals  is  adequately  understood. 
Almond  hulls  (proposed  tolerance,  2.5 
ppm)  is  not  fed  to  poultry  or  swine,  but 
can  be  fed  up  to  10%  of  the  diet  of  beef 
and  dairy  cattle.  This  is  a  negligible 
contribution,  comparatively  speaking, 
and  is  not  expected  to  increase  the  daily 
dietary  burden  to  livestock.  Secondary 
residues  in  animal  conunodities  are  not 
expected  to  exceed  existing  tolerances 
as  a  result  of  these  Section  18  uses. 

1 .  Chronic  exposure.  Given  the 
emergency  nature  of  these  requests  for 
the  use  of  propiconazole  and  the 
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resulting  need  for  a  timely  analysis  and 
risk  assessment,  the  chronic  dietary 
(food  only)  risk  assessment  was  partially 
refined  using  anticipated  residue  levels 
and  percent  crop-treated  values  for 
selected  commodities.  Further 
refinement  using  anticipated  residue 
levels  and  percent  crop-treated  values 
for  all  commodities  would  result  in 
lower  dietary  exposure  estimates. 

Based  on  available  studies  used  in 
EPA's  assessment  of  environmental  risk, 
propiconazole  is  soluble  in  water  but 
relatively  immobile  in  most  soils  and 
fairly  persistent  in  the  environment.  No 
Maximum  Concentration  Level  has  been 
established  for  residues  of 
propiconazole  in  drinking  water.  No 
Health  Advisory  Levels  for 
propiconazole  in  drinking  water  have 
been  established. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  oomplete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water  related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
consumption  of  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  propiconazole  to  exceed 
the  RfD  if  the  tolerances  being 
considered  in  this  document  were 
granted.  The  Agency  has  therefore 
concluded  that  the  potential  exposures 
associated  with  propiconazole  in  water, 
even  at  the  higher  levels  the  Agency  is 
considering  as  a  conservative  upper 
bound,  would  not  prevent  the  Agency 
from  determining  that  there  is  a 
reasonable  certainty  of  no  harm  if  the 
tolerances  are  granted. 

Propiconazole  is  registered  for 
residential  usage  as  a  preservative  for 
finished  wood  (fences,  window 
moldings)  and  for  ornamental  turf/ 
lawns.  Lawn  care  usage  data  available  to 
the  Agency  indicates  that  there  is  no 
reported  usage  of  propiconazole 
products  by  homeowners.  Two  soiut:es 
reported  usage  by  lawn  care  operators 
and  landscapers.  Based  on  acres  treated 


information,  between  3,850  to  6,725 
households  are  estimated  to  be 
potentially  treated  with  propiconazole. 
This  represents  between  0.004%  to 
0.007%  of  all  households  nationally. 
Based  on  the  nature  of  the  outdoor 
and  indoor  residential  uses  of 
propiconazole,  OPP  has  concluded  that 
a  chronic  residential  exposure  scenario 
does  not  exist  for  outdoor  residential 
use.  A  chronic  residential  exposure 
scenario  may  exist  for  indoor  residential 
use.  The  indoor  residential  use  (window 
moldings)  will  be  assumed  to  account 
for  5%  of  the  total  aggregate  chronic  risk 
until  additional  data  are  provided.  This 
value  is  considered  conservative  and 
protective  of  the  public  health.  The 
aggregate  chronic  risk  is  equal  to  the 
sum  of  the  chronic  risk  from  food  + 
water  +  residential  (indoor  and  outdoor) 
uses.  In  the  best  scientific  judgment  of 
OPP,  this  aggregate  chronic  risk  for 
propiconazole  does  not  exceed  our  level 
of  concern. 

2.  Acute  exposure.  The  acute  dietary 
(food  only)  risk  assessment  used 
tolerance  level  residues  and  100%  crop- 
treated  information.  Thus,  the  acute 
dietary  risk  estimate  is  an  over-estimate 
of  exposure  and  it  is  considered  to  be 
protective  of  any  acute  exposure 
scenario. 

In  the  best  scientific  judgment  of  OPP, 
the  aggregate  acute  risk  (food  and  water) 
from  the  currently  registered,  and  this 
proposed  Section  18  uses  of 
propiconazole,  do  not  exceed  our  level 
of  concern.  While  EPA  has  not  yet 
pinpointed  the  appropriate  bounding 
figure  for  consumption  of  contaminated 
water,  the  potential  exposures 
associated  with  propiconazole  in  water, 
even  at  the  higher  levels  the  Agency  is 
considering  as  a  conservative  upper 
bound,  would  not  prevent  the  Agency 
from  determining  diat  there  is  a 
reasonable  certainty  of  no  harm  from 
acute  aggregate  exposure. 

3.  Short-  and  intermediate-term 
aggregate  risk  assessment.  Short-  and 
intermediate-term  aggregate  risk 
estimates  take  into  account  exposure 
from  chronic  dietary  food  and  water 
(considered  to  be  a  background 
exposure  level)  plus  potential  indoor 
and  outdoor  residential  exposures. 

Considering  the  nature  of  the  outdoor 
residential  uses,  OPP  has  concluded 
that  a  short-  to  intermediate-term 
outdoor  residential  exposure  scenario 
could  exist.  The  contribution  from 
indoor  residential  inhalation  exposure 
resulting  from  propiconazole-treated 
window  moldings  to  the  short-  and 
intermediate-term  aggregate  risk  would 
be  negligible,  and  has  not  been  included 
in  this  risk  characterization.  The 
chronic  food  and  water  exposure 


estimates  for  the  aggregate  short-  and 
intermediate-term  risk  assessments  are 
considered  conservative  for  the  reasona 
mentioned  above. 

In  the  absence  of  data,  and  until 
further  data  are  provided,  risks  from 
residential  uses  will  be  assumed  to 
account  for  10%  (5%  each  for  outdoor 
and  indoor  residential  usage)  of  the  total 
allowable  aggregate  short-  and 
intermediate-term  risk.  OPP  considers 
this  estimate  of  total  aggregate  short- 
and  intermediate-term  exposure  as 
conservative  and  protective  of  the 
public  health.  In  the  best  scientific 
judgment  of  OPP,  the  shortand 
intermediate-term  aggregate  risks  from 
the  currently  registered,  and  the 
proposed  Section  18  uses  of 
propiconazole,  do  not  exceed  our  level 
of  concern. 

4.  Cancer  risk.  Based  on  the  OPP 
Carcinogenicity  Peer  Review 
Committee's  (CPRC)  recommendation 
that  the  RfD  approach  be  used  to  assess 
cancer  risk,  a  quantitative  cancer  risk 
assessment  was  not  performed.  Human 
health  risk  concerns  due  to  long-term 
exposure  to  propiconazole  residues  are 
adequately  addressed  by  the  aggregate 
chronic  exposure  analysis  using  the 
RfD. 

C  Cumulative  Exposure  to  Substances 
with  Common  Mechanism  of  Toxicity 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposiu^  data,  but  also  scientific 
policies  and  methodologies  for 
imderstanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
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determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  conmion  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 
Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
propiconazole  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  propiconazole 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action  EPA  has  not  assumed 
that  propiconazole  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

D.  Determination  of  Safety  for  U.S. 
Population 

1.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  taking  into  account  the 
completeness  and  reliability  of  the 
toxicity  data,  EPA  has  concluded  that 
dietary  exposure  to  propiconazole  will 
utilize  6%  of  the  RfD  for  the  U.S. 
population.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
propiconazole  from  drinking  water  and 
indoor  uses,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RiD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
propiconazole  residues. 


2.  Acute  risk.  For  the  population 
subgroup  of  concern,  females  13+  years 
(accounts  for  both  maternal  and  fetal 
exposure),  the  calculated  Margins  of 
Exposure  (MOE)  value  is  3,000.  This 
MOE  value  does  not  exceed  the 
Agency's  level  of  concern  for  acute 
dietary  exposure.  Despite  the  potential 
for  exposure  to  propiconazole  from 
drinking  water  EPA  concludes  that  the 
aggregate  acute  risk  from  the  currently 
registered  uses  of  propiconazole  does 
not  exceed  the  Agency's  level  of 
concern. 

3.  Short-  and  intermediate-term  risk. 
For  propiconazole,  EPA  does  not  have 
concerns  for  short-  and  intermediate- 
term  dietary  exposure  because  of  the 
very  high  values  calculated  for  the 
MOE.  The  calculated  MOE  value  is 
37,000  for  the  U.S.  population.  Despite 
the  potential  for  exposure  to 
propiconazole  from  drinking  water  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  propiconazole 
residues. 

E.  Determination  of  Safety  for  Infants 
and  Children 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  propiconazole, 
EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit,  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

The  developmental  toxicity  NOELs 
were  30  mg/kg/day  in  rats  and  400  mg/ 
kg/ day  (HDT)  in  rabbits.  Developmental 
toxicity  was  observed  in  rats  at  90  mg/ 
kg/day:  these  effects  occurred  in  the 
presence  of  maternal  toxicity.  In  rabbits, 
no  developmental  delays  or  alterations 
were  noted;  however,  increased 
abortions  were  observed  at  the 
maternally  toxic  dose  of  400  mg/kg/day. 
The  developmental  NOELs  are  more 
than  24-  and  320-fold  higher  in  rats  and 
rabbits,  respectively,  than  the  NOEL  of 
1.25  mg/kg/day  bom  the  1-year  feeding 
study  in  dogs,  which  is  the  basis  of  the 
RfD.  In  the  two-generation  reproductive 
toxicity  study  in  rats,  the  reproductive 
(pup)  toxicity  NOEL  of  25  mg/kg/day 
was  greater  than  the  parental  (systemic) 
toxicity  NOEL  (<5  rag/kg/day;  LDT). 
The  NOEL  of  25  mg/kg/day  for 
reproductive  (pup)  toxicity  was  20-fold 


higher  than  the  NOEL  of  1.25  mg/kg/day 
from  the  1-year  feeding  study  in  dogs, 
which  is  the  basis  of  the  RfD.  The 
reproductive  (pup)  LEL  of  125  mg/kg/ 
day  was  based  on  decreased  offspring 
survival  of  second  generation  (F2)  pups, 
and  on  decreased  body  weight 
throughout  lactation,  and  an  increase  in 
the  incidence  of  hepatic  cellular 
swelling  for  both  generations  of 
offspring  (Fl  and  F2  pups).  Because 
these  reproductive  effects  occurred  in 
the  presence  of  parental  (systemic) 
toxicity,  these  data  do  not  suggest 
increased  pre-  or  post-natal  sensitivity 
to  infants  and  children  (that  infants  and 
children  might  be  more  sensitive  than 
adults)  to  propiconazole  exposure. 

1.  Chronic  risk.  Using  the 
conservative  exposujre  assumptions 
described  above,  EPA  has  concluded 
that  the  percent  of  the  RfD  that  will  he 
utilized  by  exposure  to  residues  of 
propiconazole  ranges  from  8%  for 
children  7-12  years  old,  up  to  20%  for 
non-nursing  infants  (the  most  highly 
exposed  population  subgroup).  Despite 
the  potential  for  exposure  to 
propiconazole  bom  drinking  water  and 
indoor  uses,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RflD.  Therefore,  taking  into  account 
the  completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
propiconazole  residues. 

2.  Acute  risk.  For  the  population 
subgroup  of  concern,  females  13+  years, 
an  MOE  value  of  3,000  was  calculated 
using  the  high  end  exposure  value  of 
0.01  mg/kg/day.  Tolerance  level 
residues  and  100%  crop-treated 
information  were  used  in  conducting 
the  analysis.  Thus,  this  acute  dietary 
risk  estimate  is  considered  conservative. 
The  large  acute  dietary  MOE  calculated 
for  females  13+  years  old  provides 
assurance  that  there  is  a  reasonable 
certainty  of  no  harm  from  aggregate 
exposures  to  females  13+  years  and  the 
pre-natal  development  of  infants. 

3.  Short-  and  intermediate-term  risk. 
For  the  most  highly  exposed  population 
subgroup  (non-nursing  infants  less  than 
1  year  old),  a  short-  and  intermediate- 
term  MOE  of  12,000  was  calculated.  The 
large  MOE  calculated  for  non-  nursing 
infants  provides  assurance  that  there  is 

a  reasonable  certainty  of  no  harm  for 
infants  and  children  from  short-  and 
intermediate-term  aggregate  exposures 
to  propiconazole  residues. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
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to  account  for  pre-and  post-natal 
toxicity  and  the  completeness  of  the 
database  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety)    * 
will  be  safe  for  infants  and  children. 
Margins  of  exposure  (safety)  are  often 
referred  to  as  imcertainty  (safety) 
factors.  EPA  believes  that  reliable  data 
support  using  the  standard  margin  of 
exposure  (usually  lOOx  for  combined 
inter-  and  intra-species  variability)  and 
not  the  additional  tenfold  margin  of 
exposure  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  margin  of  exposure.  Based 
on  current  toxicological  data 
requirements,  the  database  for 
propiconazole  relative  to  pre-  (provided 
by  rat  and  rabbit  developmental  studies) 
and  post-natal  (provided  by  the  rat 
reproduction  study)  toxicity  is 
complete. 

Further,  as  noted  above,  the  acute 
dietary  MOE  for  children  13+  years  is 
3,000.  This  large  MOE  demonstrates  that 
the  prenatal  exposure  to  infants  is  not 
a  toxicological  concern  at  this  time,  and 
the  additional  uncertainty  factor  is  not 
needed  to  protect  the  safety  of  infants 
and  children. 

The  acute  dietary  risk  assessment 
used  tolerance  level  residues  and  100% 
crop-treated  information.  Further 
refinement  using  anticipated  residue 
levels  and  percent  crop-treated  values 
would  result  in  a  lower  dietary  exposure 
estimate. 

The  chronic  dietary  risk  assessment 
was  partially  refined  using  anticipated  - 
residue  levels  and  percent  crop-treated 
values  for  selected  commodities.  This 
risk  estimate  should  be  viewed  as 
conservative;  further  refinement  using 
anticipated  residue  levels  and  percent 
crop-treated  values  for  all  commodities 
included  in  the  analysis  would  result  in 
lower  dietary  exposure  estimates. 
Therefore,  EPA  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  frt>m 
aggregate  exposure  to  propiconazole 
residues. 

V.  Other  Considerations 

The  metabolism  of  propiconazole  in 
plants  and  animals  is  adequately 
understood  for  the  piuposes  of  these 
tolerance  actions.  There  is  a  Codex 
maximum  residue  level  (MRL)  of  0.05 
ppm  for  residues  of  propiconazole  in/on 
almonds.  The  Section  18  tolerance  on 
almond  nut  meats  is  proposed  at  0.1 
ppm  and  that  on  almond  hulls  at  2.5 
ppm.  The  available  field  trial  data  on 
abnonds  do  not  support  harmonization 


with  the  Codex  MRL  of  0.05  ppm 
because  they  indicate  that  residues  used 
under  the  use  patterns  approved  for  the 
emergency  exemption  could  exceed  0.05 
ppm.  There  are  no  Canadian  or  Mexican 
levels  established  for  residues  of 
propiconazole  on  almonds.  There  are  no 
Mexican,  Canadian,  or  Codex  MRLs 
established  for  residues  of 
propiconiazole  on  cranberries.  There  are 
practical  analytical  methods  for 
detecting  and  measuring  levels  of 
propiconazole  in  or  on  food  with  a  limit 
of  detection  that  allows  monitoring  of 
food  with  residues  at  or  above  the  levels 
set  in  these  tolerances.  EPA  has 
provided  information  on  these  method 
to  FDA.  These  methods  have  been 
approved  for  publication  in  PAM  n  for 
enforcement  piuposes,  but  have  not  yet 
appeared  in  PAM  II.  In  the  interim,  a 
copy  of  the  methods  is  available  to 
anyone  who  is  interested  in  pesticide 
residue  enforcement  from:  By  mail, 
Calvin  Furlow,  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  401  M  St.  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Crystal  Mall  #2, 
Rm  1128,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  703-305-5805. 

VI.  Conclusion 

Therefore,  time-limited  tolerances  in 
connection  with  the  FIFRA  section  18 
emergency  exemptions  are  established 
for  residues  of  propiconazole  in  or  on 
almond  nutmeats  at  0.1  part  per  million 
(ppm),  in  or  on  almond  hulls  at  2.5  ppm 
and  in  on  or  cranberries  at  1.0  ppm. 

Vn.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  Jime  10, 1997, 
file  written  objections  to  any  aspect  of 
this  regulation  (including  the  automatic 
revocation  provision)  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  vtrith  the  Hearing  Clerk,  at  the 


address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  control 
number  |OPP-300474j.  A  public  version 
of  this  record,  which  does  not  include 
any  information  claimed  as  CBI,  is 
available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Enviroiunental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

■The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing  "^ 

requests,  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
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electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record.  The  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document 

IX.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  PR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  PR  58093, 
October  28,  1993),  entiUed  Enhancing 
the  Intergovenunental  Partnership,  or 
special  consideration  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16, 1994). 

Because  FFDCA  section  408(1)(6) 
permits  establishment  of  this  regxilation 
without  a  notice  of  proposed 
rulemaking,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  604(a),  do  not 
apply.  Nonetheless,  the  Agency  has 
previously  assessed  whether 
establishing  tolerances  or  exemptions 
from  tolerance,  raising  tolerance  levels, 
or  expanding  exemptions  adversely 
impact  small  entities  and  concluded,  as 
generic  matter,  that  there  is  no  adverse 
impact.  (46  FR  24950,  May  4. 1981). 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Tide  n  of  Pub.  L. 
104-121, 110  Stat.  847),  EPA  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  pubhcation 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultiu^  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:April  4, 1997. 

Penelope  A.  Fenner-Crisp, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  revising  §  180.434  to  read  as 
follows: 

$180,434    1-[I2-<2,4-dlchloropheny1)-4- 
propy>-1,3-dioxolarv2-ynmethyl]-1H-1A4- 
triazole;  toleiwices  for  residues. 

(a)  General.  Tolerances  are 
established  for  the  combined  residues  of 
the  fungicide  l-([2-(2,4-dichlorophenyl)- 
4-propyl-l,3-dioxolan-2-yl]  methyl]-lH- 
1,2,4-triazole  and  its  metabolites 
determined  as  2,4-dichlorobenzoic  acid 
and  expressed  as  parent  compoimd  in  or 
on  the  following  commodities: 


Commodity 


Apricots  

Bananas  

Bariey,  grain  .. 

Bariey,  straw 

Cattle,  fat 

Cattle,  kidney 

Cattle,  liver  .... 

Cattle,  mbyp 
(except  kid- 
ney and 
liver) 

Cattle,  meat ... 

Celery 

Com,  fodder  .. 

Com,  forage  .. 

Com,  grain  .... 

Com,  sweet 
(kernels, 
pluscot)s 
with  husks 
removed)  ... 

Eggs 

Goats,  fat  

Goats,  kidr>ey 

Goats,  liver  .... 

Goats.  mt>yp 
(except  kid- 
ney and 
Itver) 

Goats,  meat  .. 

Grass,  forage 

Grass,  hay 
(straw) 

Grass,  seed 
screenings 

Hogs,  fat 

Hogs.  kkJr>ey 

Hogs,  liver 


Parts  per 
million 


1.0 
0.2 
0.1 
1.5 
0.1 
2.0 
2.0 


0.1 
0.1 
5.0 

12 

12 
0.1 


0.1 

0.1 
0.1 
2.0 
2.0 


0.1 
0.1 
0.5 

40 

60 
0.1 
2.0 
2.0 


Expiration 
Date 


None 
None 
None 
None 
None 
None 
None 


None 
None 
None 

December  31 , 
1998 

December  31, 
1998 

December  31, 
1998 


December  31 , 
1998 
Nor>e 
Nor>e 
"  None 
Norm 


None 
None 
None 

None 

None 
None 
None 
None 


Commodity 

Parts  per 
millk>n 

Exbiration 
Date 

Hogs,  mbyp 

(except  kkl- 

ney  and 

liver) 

0.1 

None 

Hogs  meat 

0.1 

None 

Horses,  fat 

0.1 

None 

Horses,  ia6- 

ney 

2.0 

None 

Horses,  Itver  .. 

2.0 

None 

Horses,  mt>yp 

(except  kkl- 

ney  and 

liver) 

0.1 

None 

Horses,  meat 

0.1 

None 

Milk 

0.05 

None 

Mushrooms  ... 

0.1 

None 

Nectarines 

1.0 

None 

Oats,  forage  .. 

10.0 

None 

Oats,  grain  .... 

0.1 

None 

Oats,  hay 

30.0 

None 

Oats,  straw  .... 

1.0 

None 

Peaches  

1.0 

None 

Peanuts 

0.2 

December  31 , 
1998 

Peanuts,  hay 

20.0 

December  31 , 
1998 

Peanuts,  hulls 

1.0 

December  31, 
1998 

Pecans  

0.1 

None 

Pineapple  

0.1 

December  31. 
1998 

Pineapple, 

fodder  

0.1 

December  31, 
1998 

Plums  

1.0 

None 

Poultry,  fat 

0.1 

None 

Poultry,  kidney 

0.2 

None 

Poultry,  liver  .. 

0.2 

None 

Poultry,  mbyp 

(except  kid- 

- 

ney  and 

liver) 

0.1 

None 

Poultry,  meat 

0.1 

None 

Prunes,  fresh 

1.0 

None 

Rrce,  grain 

0.1 

None 

Rice,  straw  .... 

3.0 

None 

Rye,  grain 

0.1 

None 

Rye,  straw 

1.5 

None 

Sheep,  fat 

0.1 

Nor^e 

Sheep,  kidney 

2.0 

None 

Sheep,  liver  ... 

2.0 

None 

Sheep,  mbyp 

(except  kid- 

ney and 

liver) 

0.1 

h4one 

Sheep,  meat .. 

0.1 

None 

Stonefruit 

group  

1.0 

None 

Wheat,  grain  .. 

0.1 

None 

Wheat,  straw 

1.5 

None 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
permitting  th6  combined  residues  of  1- 
l(2-(2 ,4-dichlorophenyl)-4-propyl-l  ,3- 
dioxolan-2-yl]methyl]-lH-l,2,4-tria2ole 
and  its  metabolites  determined  as  2,4- 
dichlorobenzoic  acid  and  expressed  as 
parent  compound,  in  connection  with 
use  of  the  pesticide  under  section  18 
emergency  exemptions  granted  by  EPA. 
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Residues  in  these  commodities  not  in 
excess  of  the  established  tolerances 
resulting  from  the  uses  described  in  this 
paragraph  remaining  after  expiration  of 
the  time-limited  tolerances  will  not  be 
considered  to  be  actionable  if  the 
pesticide  is  applied  during  the  term  of 
and  in  accordance  with  the  provisions 
of  this  paragraph.  The  tolerances  are 
specified  in  the  following  table.  These 
tolerances  expire  on  the  date  specified 
in  the  table. 


Commodity 

Parts  per 
million 

Expiration/ 

Revocatk)n 

Date 

Almond  hull  ... 

Almond  nut 
meats 

Cranberries  ... 

Grain  sor- 
ghum   

Grain  sor- 
ghum stover 

2.5 

0.1 
41.0 

0.1 
1.5 

July  31.  1998 

July  31,  1998 
July  31,  1998 

October  31. 
1998 

October  31 , 
1998 

(c)  Tolerances  with  regional 
registrations.  A  tolerance  with  regional 
registration,  as  defined  in  §  180.1(n),  is 
established  for  residues  of  l-[[2-(2,4- 
dichlorophenyl)-4-propyl-l,3-dioxolan- 
2-yl]methyll-lH-l,2,4-triazole  and  its 
metabolites  determined  as  2,4- 
dichlorobenzoic  acid  and  expressed  as 
parent  compound,  in  or  on  the 
following  commodities: 


Commodity 

Parts  per 
million 

Mint,  tops  (leaves  and  stems)  .. 
Wild  rice 

0.3 
0.5 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

[FR  Doc.  97-9371  Filed  4-10-97;  8:45  am) 
BILUNG  CODE  6640-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300463;  FRL-5597-31 
RIN  No.  2070-AB78 

Phosphinothricin  Acetyltransferase 
and  the  Genetic  Material  Necessary  for 
Its  Production  in  All  Plants;  Exemption 
From  the  Requirement  of  a  Tolerance 
On  Ail  Raw  Agricultural  Commodities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. ' 

SUMMARY:  This  document  establishes  an 
exemption  bora  the  requirement  of  a 


tolerance  for  residues  of  the  plant- 
pesticide  inert  ingredients 
Phosphinothricin  Acetyltransferase 
(PAT)  and  the  genetic  material 
necessary  for  its  production  in  all  plants 
when  used  as  plant-pesticides  in  or  on 
all  raw  agricultiiral  commodities 
(RACs), Dekalb  Genetics  Corporation 
submitted  a  petition  to  EPA  under  the 
Federal  Food,  Ehng,  and  Cosmetic  Act 
(FFDCA)  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
requesting  the  exemption  bom  the 
requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  this  plant-pesticides  in  or 
on  all  RACS. 

EFFECTIVE  DATE:  This  regulation 
becomes  eff'ective  on  April  11, 1997. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300463 ). 
may  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  docket  control  number 
and  submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7508C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  #2, 1921  Jefferson 
Davis  Highway.,  Arlington,  VA.  A  copy 
of  objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  may  also  be 
submitted  electronically  to  the  OPP  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov. 

Copies  of  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  in  5.1  file  format  or 
ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300463].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-  mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 


can  be  found  in  Unit  VIII.  of  this 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mike  Mendelsohn,  Biopesticides 
and  Pollution  Prevention  Division, 
Office  of  Pesticide  Programs,  U.  S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  5th  Floor  CS,  2800 
Crystal  Drive,  Arlington,  VA  2^02, 
(703)-308-8715);  email: 
mendelsohn.mike@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  24, 1996  (62 
FR  3682)(FRL-5380-2),  EPA  issued  a 
notice  pursuant  to  section  408(d)  of 
FFDCA,  21  U.S.C.  346a(d)  announcing 
the  filing  of  a  pesticide  petition  for  an 
exemption  from  the  requirement  for  a 
tolerance  by  Dekalb  Genetics 
Corporation  (Dekalb),  3100  Sycamore 
Road,  Dekalb,  IL  60115.  The  notice 
contained  a  summary  of  the  petition 
prepared  by  the  petitioner  and  this 
summary  contained  conclusions  and 
arguments  to  support  its  conclusion  that 
the  petition  complied  with  the  FQPA 
(Pub.  L.  104-170).  The  petition 
requested  that  an  exemption  from  the 
requirement  of  a  tolerance  be 
established  for  the  plant-pesticides  PAT 
and  the  genetic  material  necessary  for 
its  production  in  plants  in  or  on  all  raw 
agricultural  commodities  (RACS).  There 
were  no  comments  or  requests  for 
referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing.  The  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicology 
and  other  data  listed  below  were 
considered  in  support  of  this  exemption 
from  the  requirement  of  a  tolerance. 

I.  Toxicological  Profile 

The  data  submitted  regarding 
potential  health  effects  of  PAT  include 
information  on  the  characterization  of 
the  expressed  protein  in  com,  the  acute 
oral  toxicity  of  PAT,  and  in  vitro 
digestibility  studies  of  the  protein.  The 
results  of  these  studies-  were  determined 
applicable  to  evaluate  human  risk  and 
the  validity,  completeness,  and 
reliability  of  the  available  data  from  the 
studies  were  considered. 

The  acute  oral  toxicity  test  of 
bacterially-derived  PAT  protein  showed 
no  test  substance  related  deaths  at  a 
dose  of  2,500  milligrams  per  kilogram 
(mg/kg).  Residue  chemistry  data  were 
not  required  for  a  human  health  effects 
assessment  of  the  subject  plant-pesticide 
inert  ingredients  because  of  the  lack  of 
mammalian  toxicity.  Both  (1)  available 
information  concerning  the  diettiry  - 
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consumption  patterns  of  consumers 
(and  major  identifiable  sul)groups  of 
consumers  including  infants  and 
children)  and  (2)  safety  factors  which,  in 
the  opinion  of  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  the  safety  of  food  additives,  are 
generally  recognized  as  appropriate  for 
the  use  of  animal  experimentation  data 
were  not  evaluated  because  the  lack  of 
mammalian  toxicity  at  high  levels  of 
exposure  Tlemonstrate  the  safety  of  the 
product  at  levels  above  possible 
maximum  exposure  levels.  This  is 
similar  to  the  Agency  position  regarding 
toxicity  and  the  requirement  of  residue 
data  for  the  microbial  Bacillus 
thuringiensis.  (See  40  CFR  158. 740(b).  j 
For  microbial  products,  further  toxicity 
testing  to  verify  the  observed  effects  and 
clarify  the  source  of  the  effects  (Tiers  n 
and  ni)  and  residue  data  are  triggered  by 
signlQcant  acute  effects  in  studies  such 
as  the  mouse  oral  toxicity  study. 

The  acute  oral  toxicity  data  submitted 
support  the  prediction  that  the  PAT 
protein  would  be  non-toxic  to  humans. 
When  proteins  are  toxic,  they  are  known 
to  act  via  acute  mechanisms  and  at  very 
low  dose  levels  [Sjoblad,  Roy  D.,  et  al. 
"Toxicological  Considerations  for 
Protein  Components  of  Biological 
Pesticide  Products,"  Regulatory 
Toxicology  and  Pharmacology  15,  3-9 
(1992)].  Therefore,  since  no  effects  were 
shown  to  be  caused  by  the  plant- 
pesticides,  even  at  relatively  high  dose 
levels,  the  PAT  delta-endotoxin  protein 
is  not  considered  toxic. 

Adequate  information  was  submitted 
to  show  that  the  PAT  test  material 
derived  from  microbial  cultures  was 
biochemically  and,  functionally  similar 
to  the  proteins  produced  by  the  plant- 
pesticide  inert  ingredient  in  com. 
Production  of  microbially  produced 
protein  was  chosen  in  order  to  obtain 
sufficient  material  for  testing.  In 
addition,  the  in  vitro  digestibility 
studies  indicate  the  proteins  would  be 
rapidly  degraded  following  ingestion. 

The  genetic  material  necessary  for  the 
production  of  the  plant-pesticides  active 
and  inert  ingredients  are  the  nucleic 
acids  (DNA)  which  comprise  (1)  genetic 
material  encoding  these  proteins  and  (2) 
their  regulatory  regions.  "Regulatory 
regions"  are  the  genetic  material  that 
control  the  expression  of  the  genetic 
material  encoding  the  proteins,  such  as 
promoters,  terminators,  and  enhancers. 
DNA  is  common  to  all  forms  of  plant 
and  animal  life  and  the  Agency  knows 
of  no  instance  where  these  nucleic  acids 
have  been  associated  with  toxic  effects 
related  to  their  consumption  as  a 
component  of  food.  These  ubiquitous 
nucleic  acids  as  they  appear  in  the 
subject  plant-pesticide  inert  ingredient 


has  been  adequately  characterized  by 
the  applicant.  Therefore,  no  mammalian 
toxicify  is  anticipated  from  dietary 
exposure  to  the  genetic  material 
necessary  for  the  production  of  the 
subject  active  and  inert  plant  pesticidal 
ingredients. 

n.  Sensitivity  of  Subgroups 

The  Agency  has  considered  available 
information  on  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers  including 
infants  and  children  and  the 
physiological  differences  between 
infants  and  children  and  adults  and 
effects  of  in  utero  exposure  to  the  plant- 
pesticides.  Since  PAT  is  a  protein, 
allergenic  sensitivities  were  considered. 
Current  scientific  knowledge  suggests 
that  common  food  allergens  tend  to  be 
resistant  to  degradation  by  heat,  acid, 
and  proteases,  are  glycosylated  and  are 
present  at  high  concentrations  in  the 
food.  Data  has  been  submitted  which 
demonstrate  that  the  PAT  protein  is 
rapidly  degraded  by  gastric  fluid  in  vitro 
and  is  non-glycosylated.  Thus,  the 
potential  for  the  PAT  protein  to  be  a 
food  allergen  is  minimal. 

m.  Cumulative  Effects 

The  Agency  has  considered  available 
information  on  the  cumulative  effects  of 
such  residues  and  other  stibstances  that 
have  a  common  mode  of  toxicity.  These 
considerations  included  the  cumulative 
effects  on  infants  and  children  of  such 
residues  and  other  substances  with  a 
common  mechanism  of  toxicity. 
Because  there  is  no  indication  of 
mammalian  toxicity  to  these  plant- 
pesticides,  there  are  no  cumulative 
effects. 

IV.  Aggregate  Exposures 

The  Agency  has  considered  available 
information  on  the  aggregate  exposiue 
levels  of  consumers  (and  major 
identifiable  subgroups  of  consumers)  to 
the  pesticide  chemical  residue  and  to 
other  related  substances.  These 
considerations  include  dietary  exposure 
imder  the  tolerance  exemption  and  all 
other  tolerances  or  exemptions  in  effect 
for  the  plant-pesticides  chemical 
residue,  and  exposure  from  non- 
occupational sources.  Exposure  via  the 
skin  or  inhalation  is  not  likely  since  the 
plant-pesticides  are  contained  within 
plant  cells  which  essentially  eliminates 
these  exposure  routes  or  reduces  these 
exposure  routes  to  negligible.  Oral 
exposure,  at  very  low  levels,  may  occur 
from  ingestion  of  processed  com 
products  and  drinking  water.  However  a 
lack  of  mammalian  toxicity  and  the 
digestibility  of  the  plant-pesticides  has 
been  demonstrated.  At  present,  the  use 


sites  for  PAT  are  all  agricultural. 
Therefore,  exposure  via  residential  or 
lawn  use  to  infants  and  children  is  not 
expected.  Even  if  negligible  exposure 
should  occur,  the  Agency  concludes 
that  such  exposure  would  present  no 
risk  due  to  the  lack  of  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  pre-  and  post-natal 
toxicity  and  the  completeness  of  the 
database  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
will  be  safe  for  infants  and  children.  In 
this  instance  EPA  believes  there  is 
reliable  data  to  support  the  conclusion 
that  the  plant-pesticides  are  not  toxic  to 
mammals,  including  infants  and 
children,  and  thus  there  are  no 
threshold  effects  of  concern.  As  a  result, 
the  provision  requiring  an  additional 
margin  of  exposure  does  not  apply. 

V.  Endocrine  Effects 

EPA  does  not  have  any  information 
regarding  endocrine  effects  for  these 
kinds  of  pesticides  at  this  time.  The 
Agency  is  not  requiring  information  on 
the  endocrine  effects  of  these  plant- 
pesticides  at  this  time;  and  Congress 
allowed  3  years  after  August  3,  1996,  for 
the  Agency  to  implement  a  screening 
and  testing  program  with  respect  to 
endocrine  effects. 

VI.  Conclusion 

There  is  a  reasonable  certainfy  that  no 
harm  will  result  from  aggregate 
exposure  to  the  U.  S.  population, 
including  infants  and  children,  to  the 
PAT  protein  and  the  genetic  material 
necessary  for  its  production.  This 
includes  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  information.  The 
Agency  has  arrived  at  this  conclusion 
because,  as  discussed  above,  no  toxicity 
to  mammals  has  been  observed  for  the 
plant-pesticides.  As  a  result,  EPA 
establishes  an  exemption  from  tolerance 
requirements  pursuant  to  FFDCA 
section  408(j)(3)  for  PAT  and  the  genetic 
material  necessary  for  its  production  in 
all  plants. 

Pnosphinothiricin  Acetyltransferase 
(PAT)  and  the  genetic  material 
necessary  for  its  production  in  all  plants 
are  exempt  from  the  requirement  of  a 
tolerance  when  used  as  plant-pesticide 
inert  ingredients  in  all  plant  raw 
agricultural  commodities.  "Genetic 
material  necessary  for  its  production" 
means  the  genetic  material  which 
comprise  (1)  genetic  material  encoding 
the  PAT  protein  and  (2)  its  regulatory 
regions.  "Regulatory  regions"  are  the 
genetic  material  that  control  the 
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expression  of  the  genetic  material 
encoding  the  PAT  protein,  such  as 
promoters,  terminators,  and  enhancers. 

Vn.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  as  was  provided  in  the 
old  section  408  and  in  section  400. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
nurentiy  has  procedural  regidations 
which  governs  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  imtil  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law.  0 

Any  person  may,  by  June  10, 1997, 
file  Mrritten  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  vtrith 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  mlemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  ff  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 


contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  control 
number  (OPP-3004631.  A  public  version 
of  this  record,  which  does  not  include 
any  information  claimed  as  CBI,  is 
available  for  inspection  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA.  The  official 
record  for  this  rulemaking,  as  well  as 
the  public  version,  as  described  above, 
is  kept  in  paper  form.  Accordingly,  in 
the  event  there  are  objections  and 
hearing  requests,  EPA  will  transfer  any 
copies  of  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record.  The  official 
rulemaking  record  is  the  paper  record 
maintained  at  the  Virginia  address  in 
ADDRESSES  at  the  begiiming  of  tl^is 
document. 

IX.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  ^  "significant  regulatory  action"  and 
since  this  action  does  not  impose  any 
information  collection  requirements 
subject  to  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 
it  is  not  subject  to  review  by  the  Office 
of  Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093. 
October  28, 1993).  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  Febmary  16, 
1994). 

Because  exemptions  from  the 
requirement  of  a  tolerance  established 
on  the  basis  of  a  petition  under  section 
408(d)  of  FFDCA  do  not  require 
issuance  of  a  proposed  rule,  the 
regulatory  flexibility  analysis 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  604(a). 
do  not  apply.  Prior  to  the  recent 
amendment  of  the  FFDCA,  EPA  had 


treated  such  rulemakings  as  sul^ect  to 
the  RFA;  however,  the  amendments  to 
the  FFDCA  clarify  that  no  proposal  is 
required  for  such  rulemakings  and 
hence  that  the  RFA  is  inapplicable. 
Nonetheless,  the  Agency  has  previously 
assessed  whether  establishing  tolerances 
or  exemptions  frt>m  tolerance,  raising 
tolerance  levels,  or  expanding 
exemptions  adversely  impact  small 
entities  and  concluded  as  a  generic 
matter,  that  there  is  no  adverse  impact 
(46  FR  24950)(May  4, 1981). 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  EPA 
submitted  a  report  containing  this  mle 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  25, 1997. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1151  is  revised  to  read 
as  follows: 

§180.1151    Phosphinothridn 
Acetyltransferase  (PAT)  and  the  genetic 
material  necessary  for  its  production  all 
plants;  exemption  from  the  requirement  of 
a  tolerance. 

Phosphinothricin  Acetyltransferase 
(PAT)  and  the  genetic  material 
necessary  for  its  production  in  all  plants 
are  exempt  from  the  requirement  of  a 
tolerance  when  used  as  plant-pesticide 
inert  ingredients  in  all  plant  raw 
agricultural  commodities.  "Genetic 
material  necessary  for  its  production" 
means  the  genetic  material  which 
comprise  genetic  material  encoding  the 
PAT  protein  and  its  regulatory  regions. 
"Regulatory  regions"  are  the  genetic 
material  that  control  the  expression  of 
the  genetic  material  encoding  the  PAT 
protein,  such  as  promoters,  terminators, 
and  enhancers. 
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§180.1175  [Removed] 

3.  Section  180.1175  is  removed. 

|FR  Doc.  97-9373  Filed  4-10-97;  8:45  am] 
BNJJNG  CODE  6S«>-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300462;  FRL-5S96-7] 
RIN  2070-AB78 

Bacillus  Thuiingiensis  Subspecies 
Kurstaki  CrylA(c)  and  the  Genetic 
Material  Necessary  for  Its  Production 
in  All  Plants;  Exemption  From  the 
Requirement  of  a  Tolerance  on  All  Raw 
Agricultural  Commodities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  firom  the  requirement  of  a 
tolerance  for  residues  of  the  plant- 
pesticides  CrylA(c)  and  the  genetic 
material  necessary  for  its  production  in 
all  plants  when  used  as  plant-pesticides 
in  or  on  all  raw  agricultilral 
commodities.  Dekalb  Genetics 
Corporation  submitted  a  petition  to  EPA 
under  the  Federal  Food,  Drug  and 
Cosmetic  Act  as  amended  by  the  Food 
Quality  Protection  Act  of  1996 
requesting  the  exemption  &om  the 
requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  this  plant-pesticides  in  or 
on  all  raw  agricultural  commodities. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  April  11,  1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identifled  by  the 
docket  control  number,  [OPP-3004621, 
may  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  EX:  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  docket  control  number 
and  submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 


to:  Rm.  1132,  CM  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail]  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
3004621.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-  mail.  Electronic  copies  of 
objections  and  heeiring  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  Unit  VIII.  of  this 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mike  Mendelsohn,  Biopesticides 
and  Pollution  Prevention  Division 
(7501 W).  Office  of  Pesticide  Programs, 
U.S.  Environmental  Protection  Agency, 
401  M  St..  SW.,  Washington,  DC  20460. 
Office  location,  telephone  niunber,  and 
e-mail  address:  5th  Floor  Crystal 
Statiofc,  2800  Crystal  Drive.  Arlington, 
VA  22202,  (7031-308-8715);  email: 
mendelsohn.mike@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  24,  1997  (62 
FR  3682)(FRL-5380-2),  EPA  issued  a 
notice  pursuant  to  section  408(d)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA).  21  U.S.C.  346a(d)  announcing 
the  filing  of  a  pesticide  petition  for  an 
exemption  from  the  requirement  of  a 
tolerance  by  Dekalb  Genetics 
Corporation  (Dekalb),  3100  Sycamore 
Road.  Dekalb.  IL  60115.  The  notice 
contained  a  summary  of  the  petition 
prepared  by  the  petitioner  and  this 
summary  contained  conclusions  and 
arguments  to  support  its  conclusion  that 
the  petition  complied  with  the  Food 
Quality  Protection  Act  (Pub.  L.  104- 
170).  The  petition  requested  that  an 
exemption  from  the  requirement  of  a 
tolerance  be  established  for  the  plant- 
pesticides  Bacillus  thuiingiensis 
subspecies  kurstaki  CrylA(c)  (CrylA(c)l 
and  the  genetic  material  necessary  for 
its  production  in  plants  in  or  on  all  raw 
agricultural  commodities  (RAGS).  There 
were  no  comments  or  requests  for 
referral  to  an  advisory  committee 
received  in  response  to  the  notices  of 
filing.  The  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicology 


and  other  data  listed  below  were 
considered  in  support  of  this  exemption 
from  the  requirement  of  a  tolerance. 

I.  Toxicological  Profile 

The  data  submitted  regarding 
potential  health  effects  of  GrylA(c) 
include  information  on  the 
characterization  of  the  expressed 
protein  in  com.  the' acute  oral  toxicity 
of  GrylA(c).  and  in  vitro  digestibility 
studies  of  the  protein.  The  results  of 
these  studies  were  determined 
applicable  to  evaluate  human  risk  and 
the  validity,  completeness,  and 
reliability  of  the  available  data  from  the 
studies  were  considered.  The  acute  oral 
toxicity  test  of  bacterially-derived 
CrylA(c)  protein  showed  no  test 
substance  related  deaths  at  a  dose  of 
5.000  mg/kg.  Although  CrylA(c) 
expression  level  data  were  required  for 
an  environmental  fate  and  effects 
assessment,  residue  chemistry  data  were 
not  required  for  a  human  health  effects 
assessment  of  the  subject  plant- 
pesticides  ingredients  because  of  the 
lack  of  mammalian  toxicity.  Both  (1) 
available  information  concerning  the 
dietary  consumption  patterns  of 
consumers  (and  major  identifiable 
subgroups  of  consumers  including 
infants  and  children)  and  (2)  safety 
factors  which,  in  the  opinion  of  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  the  safety  of  food 
additives,  are  generally  recognized  as 
appropriate  for  the  use  of  animal 
experimentation  data  were  not 
evaluated  because  the  lack  of 
mammalian  toxicity  at  high  levels  of 
exposure  demonstrate  the  safety  of  the 
product  at  levels  above  possible 
maximum  exposure  levels.  This  is 
similar  to  the  Agency  position  regarding 
toxicity  and  the  requirement  of  residue 
data  for  the  microbial  Bacillus 
thuiingiensis  products  from  which  these 
plant-pesticides  are  derived.  [See  40 
CFR  158. 740(b).  1  For  microbial 
products,  further  toxicity  testing  to 
verify  the  observed  effects  and  clarify 
the  source  of  the  effects  (Tiers  II  and  III) 
and  residue  data  are  triggered  by 
significant  acute  effects  in  studies  such 
as  the  mouse  oral  toxicity  study. 

The  acute  oral  toxicity  data  submitted 
support  the  prediction  that  the  CrylA(c) 
protein  would  be  non-toxic  to  humans. 
When  proteins  are  toxic,  they  are  known 
to  act  via  acute  mechanisms  and  at  very 
low  dose  levels  [Sjoblad,  Roy  D.,  et  al. 
"Toxicological  Considerations  for 
Protein  Components  of  Biological 
Pesticide  Products,"  Regulatory 
Toxicology  and  Pharmacology  15.  3-9 
(1992)1.  Therefore,  since  no  effects  were 
shown  to  be  caused  by  the  plant- 
pesticides,  even  at  relatively  high  dose 
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levels,  the  CrylA(c)  delta-endotoxin 
protein  is  not  considered  toxic. 

Adequate  information  was  submitted 
to  show  that  the  CrylA(c)  test  material 
derived  bom  microbial  cultiues  was 
biochemically  and,  functionally  similar 
to  the  protein  produced  by  the  plant- 
pesticide  ingredient  in  com.  Production 
of  microbially  produced  protein  was 
chosen  in  order  to  obtain  sufficient 
material  for  testing.  In  addition,  the  in 
vitro  digestibility  studies  indicate  the 
proteins  would  be  rapidly  degraded 
following  ingestion. 

The  genetic  material  necessary  for  the 
production  of  the  plant-pesticides  active 
and  inert  ingredients  are  the  nucleic 
acids  (DNA)  which  comprise  (1)  genetic 
material  encoding  these  proteins  and  (2) 
their  regulatory  regions.  "Regulatory 
regions"  are  the  genetic  material  that 
control  the  expression  of  the  genetic 
material  encoding  the  proteins,  such  as 
promoters,  terminators,  and  enhancers. 
DNA  is  common  to  all  forms  of  plant 
and  animal  life  and  the  Agency  knows 
of  no  instance  where  these  nucleic  acids 
have  been  associated  with  toxic  effects 
related  to  their  consumption  as  a 
component  of  food.  These  ubiquitous 
nucleic  acids  as  they  appear  in  the 
subject  active  ingredients  has  been 
adequately  characterized  by  the 
applicant.  Therefore,  no  mammalian 
toxicity  is  anticipated  from  dietary 
exposure  to  the  genetic  material 
necessary  for  the  production  of  the 
subject  active  and  inert  plant  pesticidal 
ingredients. 

n.  Sensitivity  of  Subgroups 

The  Agency  has  considered  available 
information  on  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  t)f  consumers  including 
infants  and  children  and  the 
physiological  differences  between 
infants  and  children  and  adults  and 
effects  of  in  utero  exposure  to  the  plant- 
pesticides.  Since  CrylA(c)  is  a  protein, 
allergenic  sensitivities  were  considered. 
Current  scientific  knowledge  suggests 
that  common  food  allergens  tend  to  be 
resistant  to  degradation  by  heat,  acid, 
and  proteases,  are  glycosylated  and 
present  at  high  concentrations  in  the 
food.  Data  has  been  submitted  which 
demonstrate  that  the  CrylAfc)  delta- 
endotoxin  is  rapidly  degraded  by  gastric 
fluid  in  vitro  and  is  non-glycosylated. 
Studies  submitted  to  EPA  done  in 
laboratory  animals  have  not  indicated 
any  potential  for  allergic  reactions  to 
Bacillus  thuringiensis  or  its 
components,  including  the  delta- 
endotoxin  in  the  crystal  protein.  Despite 
decades  of  widespread  use  of  Bacillus 
thuringiensis  as  a  pesticide  (it  has  been 
registered  since  1961),  there  have  been 


no  confirmed  reports  of  immediate  or 
delayed  allergic  reactions  to  the  delta- 
endotoxin  itself  despite  significant  oral, 
dermal  and  inhalation  exposure  to  the 
microbial  product.  Several  reports 
under  FIFRA  section  6(a)2  have  been 
made  for  various  Bacillus  thuringiensis 
products  claiming  allergic  reactions. 
However,  the  Agency  determined  these 
reactions  were  not  due  to  Bacillus 
thuringiensis  itself  or  any  of  the  Cry 
toxins.  Thus,  the  potential  for  the 
CrylA(c)  protein  to  be  a  food  allergen  is 
minimal. 

m.  Cumulative  E£Eects 

The  Agency  has  considered  available 
information  on  the  cumulative  effects  of 
such  residues  and  other  substances  that 
have  a  common  mechanism  of  toxicity. 
These  considerations  included  the 
cumulative  effects  on  infants  and 
children  of  such  residues  and  other 
substances  with  a  common  mechanism 
of  toxicity.  Because  there  is  no 
indication  of  mammalian  toxicity  to 
these  plant-pesticides,  there  are  no 
cumulative  effects. 

IV.  Aggregate  Exposures 

The  Agency  has  considered  available 
information  on  the  aggregate  exposure 
levels  of  consumers  (and  major 
identifiable  subgroups  of  consumers)  to 
the  pesticide  chemical  residue  and  to 
other  related  substances.  These 
considerations  include  dietary  exposiu^ 
under  the  tolerance  exemption  and  all 
other  tolerances  or  exemptions  in  effect 
for  the  plant-pesticides  chemical 
residue,  and  exposure  from  non- 
occupational sources.  Exposure  via  the 
skin  or  inhalation  is  not  likely  since  the 
plant-pesticides  are  contained  within 
plant  cells  which  essentially  eliminates 
these  exposure  routies  or  reduces  these 
exposure  routes  to  negligible.  Oral 
exposure,  at  very  low  levels,  may  occiu 
from  ingestion  of  processed  com 
products  and  drinking  water.  However  a 
lack  of  mammalian  toxicity  and  the 
digestibility  of  the  plant-pesticides  has 
been  demonstrated.  The  use  sites  for 
CrylA(c)  delta  endotoxin  are  all 
agricultviral  for  control  of  lepidopteran 
insects.  Therefore,  exposure  via 
residential  or  lawn  use  to  infants  and 
children  is  not  expected.  Even  if 
negligible  exposure  should  occur,  the 
Agency  concludes  that  such  exposure 
would  present  no  risk  due  to  the  lack  of 
toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  pre-  and  post-natal 
toxicity  and  the  completeness  of  the 
database  unless  EPA  determines  that  a 


different  margin  of  exposure  (safety) 
will  be  safe  for  infants  and  children.  In 
this  instance,  EPA  believes  there  is 
reliable  data  to  support  the  conclusion 
that  the  plant-pesticides  are  not  toxic  to 
mammals,  including  infants  and 
children  and  thus  there  are  no  threshold 
effects  of  concern.  As  a  result,  the 
provision  requiring  an  additional 
margin  of  exposure  does  not  apply. 

V.  Endocrine  ECEects 

EPA  does  not  have  any  information 
regarding  endocrine  effects  on  these    • 
pesticides  at  this  time.  The  AgeQcy  is 
not  requiring  information  on  the 
endocrine  effects  of  these  plant- 
pesticides  at  this  time;  and  Congress 
allowed  3  years  after  August  3, 1996,  for 
the  Agency  to  implement  a  screening 
and  testing  program  with  respect  to 
endocrine  effects. 

VI.  Conclusion 

There  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  the  U.S.  population, 
including  infants  and  children,  to  the 
CrylA(c)  protein  and  the  genetic 
material  necessary  for  its  production. 
This  includes  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  information. 

The  Agency  has  arrived  at  this 
conclusion  because,  as  discussed  above, 
no  toxicity  to  mammals  has  been 
observed  for  the  plant-pesticides.  As  a 
result,  EPA  establishes  an  exemption 
from  tolerance  requirements  pursuant  to 
FFDCA  section  408{j)(3)  for  Bacillus 
thuringiensis  CrylA(c)  delta-endotoxin 
and  the  genetic  material  necessary  for 
its  production  in  all  plants. 

Bacillus  thuringiensis  subspecies 
kurstaki  CrylA(c)  delta-endotoxin  and 
the  genetic  material  necessary  for  its 
production  in  all  plants  are  exempt  from 
the  requirement  of  a  tolerance  when 
used  as  plant-pesticides  in  all  plant  raw 
agricultiiral  commodities.  "Genetic 
material  necessary  for  its  production" 
means  the  genetic  material  which 
comprise  (1)  genetic  material  encoding 
the  CrylA(c)  delta-endotoxin  and  (2)  its 
regulatory  regions.  "Regulatory  regions" 
are  the  genetic  material  that  control  the 
expression  of  the  genetic  material 
encoding  the  CrylA(c)  delta-endotoxin, 
such  as  promoters,  terminators,  and 
enhancers. 

Vn.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
fot  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  as  was  provided  in  the 
old  section  408  and  in  section  409. 


17722  Federal  Register  /  Vol.  62,  No.  70  /  Friday.  April  11.  1997  /  Rules  and  Regulations 


However,  the  period  for  Bliag  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  governs  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  June  10, 1997  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  Virginia 
address  given  under  the  ADDRESSES 
section  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  bearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  control 


number  (OPP-300462].  A  public  version 
of  this  record,  which  does  not  include 
any  information  claimed  as  CBI,  is 
available  for  inspection  from  8:30  a.m. 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests,  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record.  The  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

DC.  Regulatory  Assessment 
Reqiurements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
since  this  action  does  not  impose  any 
information  collection  requirements 
subject  to  approval  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq., 
it  is  not  subject  to  review  by  the  Office 
of  Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in. 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093, 
October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Because  exemptions  from  the 
requirement  of  a  tolerance  established 
on  the  basis  of  a  petition  under  section 
408(d)  of  FFDCA  do  not  require 
issuance  of  a  proposed  rule,  the 
regiilatory  flexibility  analysis 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  604(a), 
do  not  apply.  Prior  to  the  recent 
amendment  of  the  FFDCA,  EPA  had 
treated  such  rulemakings  as  subject  to 
the  RFA;  however,  the  amendments  to 
the  FFDCA  clarify  that  no  proposal  is 
required  for  such  rulemakings  and 
hence  that  the  RFA  is  inapplicable. 
Nonetheless,  the  Agency  has  previously 


assesssed  whether  establishing 
tolerances  or  exemptions  from 
tolerance,  raising  tolerance  levels,  or 
expanding  exemptions  adversely  impact 
small  entities  and  concluded  as  a 
generic  matter,  that  there  is  no  adverse 
impact  (46  FR  24950,  May  4, 1981). 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  5 
U.S.C.804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  25, 1997. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  18(MAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1155  is  revised  to  read 
as  follows: 

§  180.1 155    Bacillus  thuringiensis 
subspecies  KurstakI  CrylA(c)  and  the 
genetic  material  necessary  tor  its 
production  In  all  plants;  exemption  from  the 
requirement  of  a  tolerance. 

Bacillus  thuringiensis  subspecies 
kurstaki  CrylA(c)  delta-endotoxin  and 
the  genetic  material  necessary  for  its 
production  in  all  plants  are  exempt  from 
the  requirement  of  a  tolerance  when 
used  as  plant-pesticides  in  all  plant  raw 
agricultural  commodities.  "Genetic 
material  necessary  for  its  production" 
means  the  genetic  material  which 
comprise  genetic  material  encoding  the 
CrylA(c)  delta-endotoxin  and  its 
regulatory  regions.  "Regulatory  regions" 
are  the  genetic  material  that  control  the 
expression  of  the  genetic  material 
encoding  the  CrylA(c)  delta-endotoxin, 
such  as  promoters,  terminators,  and 
enhancers. 

[FR  Doc.  97-9376  Filed  4-10-97;  8:45  am] 

BIUJNQ  C006  6640-60-F 


Federal  Register  /  Vol.  62,  No.  70  /  Friday.  April  11,  1997  /  Rules  and  Regulations  17723 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180, 185,  and  186 
[OPP-300469;  FRL-5598-6] 

Glyphosate;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes 
permanent  tolerances  for  residues  of  the 
herbicide  glyphosate  [N- 
(phosphonomethyl)glycinel  in  or  on  the 
raw  agricultural  commodities  (RACs) 
com,  field,  grain;  com,  field,  stover; 
com,  field,  forage;  aspirated  grain 
fractions;  sorghiun,  grain;  sorghum, 
grain,  stover;  and  oats.  The  residues 
from  the  treatment  of  field  corn  include 
residues  in  or  on  field  com  varieties 
which  have  been  genetically  modified  to 
be  tolerant  of  glyphosate.  Monsanto 
Company  submitted  petitions  to  EPA 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(Pub  L.  104-179)  requesting  the 
tolerances. 

EFFECTIVE  DATES:  These  regulations 
become  effective  April  11, 1997.  Written 
objections  must  be  submitted  by  June 
10,  1997. 

ADDRESSES:  Written  objection  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300469; 
PP  8F3672,  8F3673,  5F4555,  6E4645], 
may  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  request  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  docket  control  number 
and  submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to:  Rm.  1132,  CM#2, 1921 
Jefferson  Davis  Highway.,  Arlington,  VA 
22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to: 
oppdocket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 


submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  (OPP-300469;  PP 
8F3672,  8F3673,  5F4555,  6E4645J.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submission  can  be  found  in 
Unit  Xni.  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail,  Philip  V.  Errico,  Product  Manager, 
Registration  Division  (H7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number  and  e-mail  address: 
Rm.  241,  CM  #2,  1921  Jefferson  Davis 
Highway.,  Arlington,  VA,  (703)-305- 
6027;  e-mail: 

errico.philip@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  24, 1996 
(61  FR  67804)(FRL-5576-€),  EPA  issued 
a  Notice  of  Filing  amending  petitions  PP 
8F3672,  8F3673,  5F4555,  6E4645  to 
bring  the  petitions  into  conformity  with 
the  Food  Quality  Protection  Act  (FQPA 
of  1996).  The  notice  contained  a 
summary  of  the  petitions  prepared  by 
the  petitioner  and  the  summary 
contained  conclusions  and  arguments  to 
support  its  conclusion  that  the  petitions 
complied  with  FPQA.  In  that  notice 
Monsanto  Company,  700  14th  Street, 
NW.,  Suite  1100,  Washington,  DC  20005 
proposed  amending  40  CFR  180.364  by 
establishing  a  regulation  to  permit 
residues  of  the  herbicide  glyphosate  [N- 
(phosphonomethyl)glycine)  resulting 
from  die  application  of  the 
isopropylamine  salt  and/or  the 
monoammonium  salt  of  glyphosate  in  or 
on  the  raw  agricultiiral  commodities 
(RACs)  field  com  grain  at  1.0  ppm;  field 
com  forage  at  1.0  ppm;  field  com  fodder 
at  100  ppm;  aspirated  grain  fractions  at 
200  ppm;  grain  sorghum  at  15  ppm; 
grain  sorghum  fodder  at  40  ppm;  and 
oats  at  20  ppm.  The  notice  stated  that 
PP  5F4555  specifically  related  to  field 
com  which  had  been  genetically 
modified  to  be  tolerant  to  glyphosate. 
The  Agency  received  one  comment 
opposing  the  tolerances.  The 
commentor's  objection  was  based  on 
concerns  of  (1)  Enhanced  exposure  of 
the  public  to  glyphosate  and  other 
ingredients  of  the  Roundup 
formulations,  (2)  greater  use  of 


Roundup/glyphosate  which  will  result 
in  adverse  effects  to  the  environment 
and  human  health,  and  (3)  exposure  of 
the  public  to  Roundup  from 
consumption  of  the  com  or  the  animal 
product  from  animals  fed  com.  EPA's 
response  to  this  comment  is  provided 
below. 

The  Agency  determined  that  the 
terminology  for  field  com  grain,  field 
com,  forage;  field  com,  fodder; 
aspirated  grain  fractions;  grain  sorghum, 
and  grain  sorghum,  fodder;  should  be 
corrected  to  read  com,  field,  grain;  com, 
field,  stover;  com,  field,  forage; 
aspirated  grain  fractions;  sorghum, 
grain;  and  sorghum,  grain,  stover;  The 
subject  regidation  is  therefore  amended 
accordingly. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  glyphosate  toxicological 
data  listed  below  were  considered  in 
support  of  these  tolerances. 

I.  Toxicological  Profile 

1.  Several  acute  toxicology  studies 
placing  technical-grade  glyphosate  in 
Toxicity  Category  III  and  Toxicity 
Category  IV.  Technical  glyphosate  is  not 
a  dermal  sensitizer. 

2.  A  1-year  feeding  study  with  dogs 
fed  dosage  levels  of  0,  20,  100,  and  500 
milligrams/kilogram/day  (mg/kg/day) 
with  a  no-observable-effect  level  (NOEL) 
of  500  mg/kg/day. 

3.  A  2-year  carcinogenicity  study  in 
mice  fed  dosage  levels  of  0,  150,  750, 
and  4,500  mg/kg/day  with  no 
carcinogenic  effect  at  the  highest  dose 
tested  (HDT)  of  4,500  mg/kg/day. 

4.  A  chronic  feeding/ carcinogenicity 
study  in  male  and  female  rats  fed  dosage 
levels  of  0,  3, 10,  and  31  mg/kg/day 
(males)  and  0,  3, 11,  or  34  mg/kg/day 
(females)  with  no  carcinogenic  effects 
observed  under  the  conditions  of  the 
study  at  dose  levels  up  to  and  including 
31  mg/kg/day  HDT  (males)  and  34  mg/ 
kg/day  HDT  (females)  and  a  systemic 
NOEL  of  31  mg/kg/day  HDT  (males)  and 
34  mg/kg/day  HDT  (females).  Because  a 
maximum  tolerated  dose  (MTD)  was  not 
reached,  this  study  was  classified  as 
supplemental  for  carcinogenicity. 

5.  A  chronic  feeding/carcinogenicity 
study  in  male  and  female  rats  fed  dosage 
levels  of  0,  89,  362,  and  940  mg/kg/day 
(males)  and  1,  113,  457.  and  1.183  mg/ 
kg/day  (females)  with  no  carcinogenic 
effects  noted  under  the  conditions  of  the 
study  at  dose  levels  up  to  and  including 
940/1,183  mg/kg/day  (males/females) 
HDT  and  a  systemic  NOEL  of  362  mg/ 
kg/day  (males)  based  on  an  increased 
incidence  of  cataracts  and  lens 
abnormalities,  decreased  urinary  pH. 
increased  liver  weight  and  increased 
liver  weight/brain  ratio  (relative  liver 
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weight)  at  940  mg/kg/day  (males)  HDT 
and  457  mg/kg/day  (females)  based  on 
decreased  body  weight  gain  1,183  mg/ 
kg/ day  (females)  HDT. 

6.  A  developmental  toxicity  study  in 
rats  given  doses  of  0,  300,  1,000,  and 
3,500  mg/kg/day  with  a  developmental 
NOEL  of  1,000  mg/kg/day  based  on  an 
increase  in  number  of  litters  and  fetuses 
with  unossified  stemebrae,  and  decrease 
in  fetal  body  weight  at  3,500  mg/kg/day, 
and  a  maternal  NOEL  of  1 ,000  mg/kg/ 
day  based  on  decrease  in  body  weight 
gain,  diarrhea,  soft  stools,  breathing 
rattles,  inactivity,  red  matter  in  the 
region  of  nose,  mouth,  forelimbs,  or 
dorsal  head,  and  deaths  at  3,500  mg/kg/ 
day  HDT. 

7.  A  developmental  toxicity  study  in 
rabbits  given  doses  of  0,  75,  175,  and 
350  mg/kg/day  with  a  developmental 
NOEL  of  175  mg/kg/day  (insufficient 
litters  were  available  at  350  mg/kg/day 
to  assess  developmental  toxicity);  a 
maternal  NOEL  of  175  mg/kg/day  based 
on  increased  incidence  of  soft  stool, 
diarrhea,  nasal  discharge,  and  deaths  at 
350  mg/kg/day  HDT. 

8.  A  multigeneration  reproduction 
study  with  rats  fed  dosage  levels  of  0, 
3, 10,  and  30  mg/kg/day  with  the 
parental  no-observed-effect  level/lowest 
observed  effect  level  (NOEL/LOEL)  30 
mg/kg/day  HDT.  The  only  effect 
observed  was  an  increased  incidence  of 
focal  tubular  dilation  of  the  kidney 
(both  unilateral  and  bilateral  combined) 
in  the. high-dose  male  F3b  pups.  Since 
the  focal  tubular  dilation  of  the  kidneys 
was  not  observed  at  the  1,500  mg/kg/ 
day  level  HDT  in  the  rat  reproduction 
study  discussed  below,  but  was 
observed  at  the  30  mg/kg/day  level  HDT 
in  the  three-generation  rat  reproduction 
study  the  latter  was  a  spurious  rather 
than  glyphosate-related  effect. 
Therefore,  the  parental  and  reproductive 
(pup)  NOELs  are  30  mg/kg/day. 

9.  A  two  generation  reproduction 
study  with  rats  fed  dosage  levels  of  0, 
100,  500,  and  1,500  mg/kg/day  with  a 
systemic  NOEL  of  500  mg/kg/day  based 
on  soft  stools  in  FO  and  Fl  males  and 
females  at  1,500  mg/kg/day  HDT  and  a 
reproductive  NOEL  1 ,500  mg/kg/day 
HDT. 

10.  Mutagenicity  data  included 
chromosomal  aberration  in  vitro  (no 
aberrations  in  Chinese  hamster  ovary 
cells  were  caused  with  and  without  S9 
activation);  DNA  repair  in  rat 
hepatocyte;  in  vivo  bone  marrow 
cytogenic  test  in  rats;  rec-assay  with  B. 
subtilis;  reverse  mutation  test  with  S. 
typhimurium;  Ames  test  with  S. 
typhimurium;  and  dominant-lethal 
mutagenicity  test  in  mice  (all  negative). 


n.  Dose  Assessment  Response 

1.  Reference  Dose  (RfD).  The  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  The  RfD  is  determined 
by  using  the  toxicological  end  point  or 
the  NOEL  for  the  most  sensitive 
mammalian  toxicological  study.  To 
assure  the  adequacy  of  the  RfD,  the 
Agency  uses  an  uncertainly  factor  in 
deriving  it.  The  factor  is  usually  100, 
based  on  the  assumption  that  certain 
segments  of  the  human  population 
could  be  as  much  as  100  times  more 
sensitive  than  the  species  represented 
by  the  toxicology.  The  Agency  has 
determined  a  RfD  of  2.0  mg/kg/day 
based  on  the  maternal  toxicity  NOEL  of 
175  mg/kg/day  from  the  developmental 
study  with  rabbits.  The  LOEL  of  350 
mg/kg/day  HDT  was  based  on  treatment 
related  findings  of  diarrhea,  nasal, 
discharge,  and  death  (62.5%  of  the  does 
died  by  gestation  day  21). 
Developmental  toxicity  was  not 
observed  at  any  dose  tested. 

2.  Carcinogenicity  classification.  The 
carcinogenic  potential  of  glyphosate  was 
first  considered  by  a  panel,  then  called 
the  Toxicology  Branch  AD  Hoc 
Committee,  in  1985.  The  Committee,  in 
a  consensus  review  dated  March  4, 
1985,  classified  glyphosate  as  a  Group  C 
carcinogen  based  on  an  increased 
incidence  of  renal  tumors  in  male  mice. 
The  Committee  also  concluded  that 
dose  levels  tested  in  the  26-month  rat 
study  were  not  adequate  for  assessment 
of  glyphosate 's  carcinogenic  potential  in 
this  species.  These  findings,  along  with 
additional  information,  including  a 
reexamination  of  the  kidney  slides  from 
the  long-term  mouse  study,  were 
referred  to  the  FIFRA  Scientific 
Advisory  Panel  (SAP).  In  its  report 
dated  February  24,  1986,  SAP  classified 
glyphosate  as  a  Group  D  Carcinogen 
(inadequate  animal  evidence  of 
carcinogenic  potential).  SAP  concluded 
that,  after  adjusting  for  the  greater 
survival  in  the  high-dose  mice 
compared  to  concurrent  controls,  that 
no  statistically  significant  pairwise 
differences  existed,  although  the  trend 
was  significant. 

The  SAP  determined  that  the 
carcinogenic  potential  of  glyphosate 
could  not  be  determined  from  existing 
data  and  proposed  that  the  rat  and/or 
mouse  studies  be  repeated  in  order  to 
classify  these  equivocal  findings.  On 
reexamination  of  all  information,  the 
Agency  classified  glyphosate  as  a  Group 
D  Carcinogen  and  requested  that  the  rat 
study  be  repeated  and  that  a  decision  on 
the  need  for  a  repeat  mouse  study 


would  be  made  upon  completion  of 
review  of  the  rat  study. 

Upon  receipt  and  review  of  the 
second  rat  chronic  feeding/ 
carcinogenicity  study,  all  toxicological 
findings  for  glyphosate  were  referred  to 
the  Health  Effects  Division 
Carcinogenicity  Peer  Review  Committee 
on  June  26,  1991,  for  discussion  and 
evaluation  of  the  weight  of  evidence  on 
glyphosate  with  particular  emphasis  on 
its  carcinogenic  potential.  The  Peer 
Review  Committee  classified  glyphosate 
as  a  Group  E  (evidence  of 
noncarcinogenicity  for  humans),  based 
upon  lack  of  convincing  carcinogenicity 
evidence  in  adequate  studies  in  two 
animal  species.  This  classification  is 
based  on  the  following  findings:  (1) 
None  of  the  types  of  tumors  observed  in 
the  studies  (pancreatic  islet  cell 
adenomas  in  male  rat,  thyroid  c-cell 
adenomas  and/or  carcinomas  in  male 
and  female  rats,  hepatocellular 
adenomas  and  carcinomas  in  male  rats, 
and  renal  tubular  neoplasms  in  male 
mice)  were  determined  to  be  compound 
related;  (2)  glyphosate  was  tested  up  to 
the  limit  dose  on  the  rat  and  up  to  levels 
higher  than  the  limit  dose  in  mice;  and 
(3)  there  is  no  evidence  of  genotoxicity 
for  glyphosate. 

m.  Non-Dietary  (Residential  and  Other 
Non-Occupational)  Exposure 
Assessment 

Glyphosate  is  registered  for  use  on 
non-food  sites  such  as  around 
ornamental,  shade  trees,  shrubs,  walks, 
driveways,  flowerbeds,  home  lawns, 
farmsteads  including  building 
foundations,  along  and  in  fences,  in  dry 
ditches  and  canals,  along  ditchbanks, 
farm  roads,  shelterbelts,  forestry, 
Christmas  trees,  and  industrial  sites  and 
other  noncrop  or  industrial  areas  such 
as  airports,  liunber  yards,  manufacturing 
sites,  utility  substations,  parking  areas, 
petroleum  tank  farms,  and  pumping 
station. 

Margins  of  Exposure  (MOE's)  are 
determined  for  non-dietary  exposure 
based  on  toxicological  endpoints  and 
measured  or  estimated  exposures.  Since 
glyphosate  is  a  group  E  chemical 
(evidence  of  non-carcinogenicity  for 
humans),  the  21  day  dermal  study 
lacked  any  observable  effects  at  the  limit 
dose,  and  no  adverse  effects  were 
observed  in  developmental  toxicity 
studies  in  rats  up  to  1,000  mg/kg/day 
and  rabbits  up  to  175  mg/kg/day,  no 
toxicological  endpoints  are  applicable. 
Because  available  data  indicated  no 
evidence  of  significant  toxicity  via  the 
dermal  or  inhalations  routes,  MOE's 
were  not  calculated  and  risk 
assessments  are  not  required  for  non- 
occupational (residential  uses). 
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Some  glyphosate  end-use  products 
(non  "homeowner"  uses  only)  are  in 
Toxicity  Categories  I  and  II  for  dermal 
and  eye  irritation  and  have  been 
associated  with  illness  or  injuries 
related  to  skin  or  eye  irritation.  Under 
the  protective  clothing  requirements  of 
the  Worker  Protection  Standards  (WPS), 
handlers  of  these  products  are  expected 
to  be  adequately  protected. 

IV.  Dietary  Exposure  Assessment 

The  use  of  a  pesticide  may  result 
directly  or  indirectly,  in  residues  in 
food.  Primary  residues  or  indirect/ 
inadvertent  residues  in  the  agricultural 
commodities  harvested  from  the  crop 
cultured  with  the  aid  of  pesticide  are 
determined  by  chemical  analysis.  To 
account  for  the  diversity  of  growing 
conditions,  culture  practices,  soil  types, 
climatic  conditions,  crop  varieties  and 
method  of  use  of  the  pesticide,  data 
from  studies  that  represent  the  resulting 
commodities  are  collected  and 
evaluated  to  determine  an  appropriate 
level  of  the  residue  that  would  not  be 
exceeded  if  the  pesticide  is  used  as 
represented  in  the  studies.  Available 
field  trial  data  for  glyphosate  support 
these  tolerances.  However,  because  of 
the  recent  imposition  of  additional  field 
trial  data  for  specific  geographical 
representation,  additional  field  trial  data 
are  required  for  com  and  grain  sorghum. 
Because  insufficient  time  has  elapsed 
since  imposition  of  these  requirements 
the  petitioner  is  being  granted 
conditional  registrations  while 
obtaining  the  data.  The  conduct  of  the 
field  trial  and  guidelines  for 
determining  the  residues  are  given  in 
EPA  "OPPTS  Test  Guidelines,  Series 
860,  Residue  Chemistry,  August  28, 
1996.  See  Federal  Register,  61  FR 
44308-44311  for  availability  of 
document. 

The  nature  of  the  residue  in  plants 
and  animals  is  adequately  understood 
and  consists  of  the  parent,  glyphosate. 
The  Agency  has  decided  that  only 
glyphosate  parent  is  to  be  regulated  in 
plant  and  animal  commodities  and  that 
the  major  metabolite,  AMPA 
(aminomethylphosphonic  acid)  is  not  of 
toxicological  concern  regardless  of  its 
levels  in  food. 

Secondary  residues  in  animal 
commodities  are  expected  from  these 
uses.  However,  the  established  livestock 
tolerances  are  adequate  to  cover 
secondary  residues  which  may  result 
from  feeding  field  corn  (both 
conventional  and  genetically  modified), 
and  sorghum  commodities  with 
residues  of  glyphosate  to  animals.  Since 
no  U.S.  registration  has  been  proposed 
for  oats,  it  has  been  concluded  that  oat 


feed  items  are  not  likely  to  enter 
channels  of  trades  in  the  United  States. 

V.  International  Harmonization 

Codex  MRL's  for  the  residues  of 
glyphosate  exist  in  maize  and  the  straw 
and  fodder,  dry  cereal  grains  at  0.1  and 
100  ppm  respectively.  Mexican  limits 
on  maize  exist  at  0.1  ppm.  Canadian 
limits  on  all  other  food  crops  exist  at  0.1 
ppm.  MRL's  of  20  ppm,  10  ppm,  and  0.1 
ppm  on  oats  are  established/pending  for 
CODEX,  Canada,  and  Mexico, 
respectively.  Codex  MRLS  were   • 
established  based  on  preplant/ 
preemergent  use  of  glyphosate  and  are 
identical  to  the  existing  tolerances  for 
these  crops  imder  the  same  us 
conditions  in  the  United  States.  The 
increased  tolerances  now  being 
proposed  on  com  and  sorghum  are 
based  on  new  preharvest  uses  of 
glyphosate  in  the  United  States.  The 
import  tolerance  being  proposed  for  oats 
is  being  proposed  to  harmonize  with 
other  international  MRL's.  The  Agency 
suggests  the  petitioner  consider 
providing  all  relevant  studies  to  Codex 
once  the  U.S.  tolerances  are  established 
in  order  that  the  Codex  MRLs  may  be 
amended  to  acconunodate  the  use  needs 
of  the  United  States. 

Adequate  enforcement  methods  are 
available  for  analysis  of  residues  of 
glyphosate  in  or  on  plant  conmiodities. 
These  methods  include  GLC  (Method  I 
in  Pesticides  Analytical  Manual  (PAM) 
D;  the  limit  of  detection  is  0.05  ppm). 
and  HPLC  with  fluormetric  detection. 
Use  of  the  GLC  method  is  being 
discouraged  due  to  lengthiness  of  the 
procedure.  The  HPLC  method  has 
undergone  successful  Agency  validation 
and  has  been  published  in  PAM  n.  A 
GC/MS  method  for  glyphosate  in  crops 
has  also  been  validated  by  the  Agency. 
This  method  has  not  yet  been  submitted 
for  publication  in  PAM  II. 

VI.  Aggregate  Exposure  Assessment 

1.  Acute  dietary.  There  is  no  concern 
for  acute  effects  due  to  dietary  exposure 
to  glyphosate. 

2.  Chronic  dietary.  Using  the  Dietary 
Risk  Evaluation  System  (DRES),  a 
routine  chronic  exposure  analysis  was 
performed  for  glyphosate.  The  chronic 
analysis  for  gljrphosate  is  a  worst  case 
estimate  of  dietary  exposure  with  all 
residues  at  tolerance  levels  and  100%  of 
the  commodities  assumed  to  be  treated 
with  glyphosate. 

3.  Drinking  water.  In  examining 
aggregate  exposure,  FQPA  directs  EPA 
to  consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures.  The  primary 
non-food  sources  of  exposure  the 


Agency  looks  at  include  drinking  water 
(whether  from  groundwater  or  surface 
water),  and  exposure  through  pesticide 
use  in  gardens,  lawns,  or  buildings 
(residential  and  other  indoor  uses). 

The  lifetime  health  advisory  and 
maximum  contaminant  level  (MCL),  for 
glyphosate  are  the  same  and  given  as 
700  parts  per  billion  in  the  U.S.  EPA 
Office  of  Drinking  Water's  "Drinking 
Water  Health  Advisory;  Pesticides." 
Environmental  Fate  data  for  glyphosate 
indicate  litUe  potential  for  the7 
chemical  to  migrate  to  ground  water,  but 
some  potential  for  residues  to  migrate  to 
surface  waters.  Glyphosate  is  not  highly 
mobile  and  not  persistent  in  a  soil  or 
water  environment.  Because  the  Agency 
lacks  sufficient  water-related  exposure 
data  to  complete  a  comprehensive 
drinking  water  risk  assessment  for  many 
pesticides,  EPA  has  conunenced  and 
nearly  completed  a  process  to  identify  a 
reasonable  yet  conservative  bounding 
figure  for  the  potential  contribution  of 
water  related  exposures  to  the  aggregate 
risk  posed  by  a  pesticide.  In  developing 
the  bounding  figure,  EPA  estimated 
residue  levels  in  water  for  a  number  of 
specific  pesticides  using  various  data 
sources.  The  Agency  then  applied  the 
estimated  residue  levels,  in  conjunction 
with  appropriate  toxicological 
endpoints  (RfD's  or  acute  dietary 
NOEL's)  and  assimiptions  about  body 
weight  and  consumption,  to  calculate, 
for  each  pesticide,  the  increment  of 
aggregate  risk  contributed  by 
consumption  of  contaminated  water. 
While  ^A  has  not  yet  pinpointed  the 
appropriate  bounding  figiire  for 
consumption  of  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  glyphosate  to  exceed  the 
RfD-if  the  tolerances  being  considered  in 
this  document  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
glyphosate  in  water,  even  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 
prevent  the  Agency  from  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerance  is  granted. 

4.  Non  occupational  (residential)  and 
non-dietary.  Glyphosate  is  registered  for 
residential  uses.  As  part  of  the  hazard 
assessment  process,  the  Agency  reviews 
the  available  toxicological  database  to 
determine  the  endpoints  of  concern.  For 
glyphosate,  the  Agency  does  not  have  a 
concern  for  acute,  short-term,  or 
intermediate  occupational  or  residential 
risk  since  the  available  data  do  not 
indicate  any  evidence  of  significant 
toxicify  by  the  dermal  or  inhalation 
routes,  or  from  a  1  day  or  single  event 
exposure  by  the  oral  route.  Therefore,  an 
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acute,  a  short-term,  or  intermediate-term 
occupational  or  residential  risk 
assessment  was  not  required. 

As  part  of  the  hazard  assessment 
process  it  was  determined  that  a  chronic 
residential  assessment  was  not 
necessary.  The  exposures  which  would 
result  from  the  use  of  glyphosate  were 
determined  to  be  of  an  intermittent 
nature.  The  frequency  and  duration  of 
these  exposures  do  not  exhibit  a  chronic 
exposure  pattern.  The  expos\u«s  do  not 
occur  often  enough  to  be  considered  a 
chronic  exposure  i.e.,  a  continuous 
exposure  that  occius  for  at  least  several 
months.  Therefore,  residential 
exposures  were  not  aggregated  with 
dietary  exposures  in  estimating  chronic 
risk. 

6.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408  (b)(2){D)(v)  requires  that, 
when'considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chenucal  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 


assessments,  there  are  pesticides  as  to 
which  the  common  mechanisms  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  and  structurally 
dissimilar  to  existing  chemical 
substances  (in  which  the  Agency  can 
conclude  that  it  is  unlikely  that  a 
pesticide  shares  a  common  mechanism 
of  activity  with  other  substances)  and 
pesticides  that  produce  a  common  toxic 
metabolite  (in  which  case  common 
mechanism  of  activity  will  be  assumed). 

EPA'does  not  have,  at  this  time, 
available  data  to  determine  whether 
glyphosate  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on 
common  mechanism  of  toxicity, 
glyphosate  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore  EPA  has  not 
assumed  that  glyphosate  has  a  common 
mechanism  of  toxicity  with  other 
substances.  A  condition  of  the 
registrations  associated  with  these 
tolerances  will  be  that  the  registrant  will 
provide  common  mechanism  data  in  a 
timely  manner  when  and  if  the  Agency 
asks  for  it.  After  EPA  develops 
methodologies  for  more  fully  applying 
common  mechanism  of  toxicity  issues 
to  risk  assessments,  the  Agency  will 
develop  a  process  (either  as  a  part  of  the 
periodic  review  of  pesticides  or 
otherwise)  to  reexamine  those  tolerance 
decisions  made  earlier. 

Vn.  Oetennination  of  Safety  for  the  U.S. 
Population  and  Nonnursing  Infants 

Using  the  Dietary  Risks  Evaluation 
System  (DRES)  a  chronic  analysis  was 
based  on  100%  of  the  crop  treated  and 
all  residues  at  tolerance  levels.  Based  on 
the  dietary  risk  assessment  the  proposed 
uses  utilize  0.115%  of  the  RfD  fdr  U.S. 
population;  0.189%  of  the  RfD  for  non- 
nursing  infants  under  1  year  old;  0.84  of 
the  RfD  for  nursing  infants  under  1  year 
old;  0.866%  of  the  RfD  for  children  1  to 
6  years  old;  and  0.443%  of  the  RfD  for 
children  7  to  12  years  old.  Total 
aggregate  exposure  from  glyphosate 
residues  in  food,  taking  into  account 
existing  and  proposed  uses,  uses  1%  of 
the  RfD  for  the  overall  U.S.  population 
and  nursing  infants:  3%  of  the  RfD  for 
nonnursing  infants  under  1  year  old  and 
children  1  to  6  years  old;  3%;  and  2% 
of  the  RfD  for  children  7  to  12  years  old. 
An  additional  risk  assessment  for 
residential  uses  was  not  required 
because  of  no  evidence  of  significant 
toxicology  via  dermal  or  inhalation 
routes.  Even  though  the  Agency  has  not 


pinpointed  the  appropriate  bounding 
figure  for  consumption  of  contaminated 
water,  the  ranges  the  Agency  is 
continuing  to  examine  are  all  below  the 
level  that  would  cause  glyphosate  to 
exceed  the  RfD.  EPA  concluded  that 
there  is  reasonable  certainty  that  no 
harm  will  occur  bom  aggregate 
exposure  to  glyphosate. 

Vm.  Determination  of  Safety  for  Infants 
and  Children 

FFCDA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  pre-and  post-natal 
toxicity  and  the  completeness  of  the 
database  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
will  be  safe  for  infants  and  children. 
Margins  or  exposure  (safety)  are  often 
referred  to  as  uncertainty  (safety) 
factors.  EPA  believes  that  reliable  data 
support  using  the  standard  margin  of 
exposure  (usually  lOOx  for  combined 
inter-  and  intra-species  variability)  and 
not  the  additional  tenfold  margin  of 
exposure  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
and  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  margin  of  exposure. 

Risk  to  infants  and  children  was 
determined  by  the  use  of  two 
developmental  toxicity  studies  in  rats 
and  rabbits  and  the  two-generation 
reproduction  study  in  rats  discussed 
below.  The  developmental  toxicity 
studies  evaluates  the  potential  for 
adverse  effects  on  the  developing 
organism  resulting  from  exposure 
during  prenatal  development.  The 
reproduction  study  provides 
information  relating  to  effects  from 
exposure  to  the  chemical  on  the 
reproductive  capability  of  both  (mating) 
parents  and  on  systemic  toxicity. 

The  toxicological  database  for 
evaluating  pre-  and  post-natal  toxicity 
for  glyphosate  is  considered  to  be 
complete  at  this  time.  In  the  rabbits,  no 
developmental  toxicity  was  observed  at 
doses  where  significant  maternal 
toxicity  was  noted  (death  and  clinical 
signs  at  350  mg/kg/day,  highest  dose 
tested  HDT.  In  the  rat  developmental 
toxicity  study,  maternal  (systemic) 
toxicity  was  noted  at  3,500  mg/kg/day, 
HDT  as  diarrhea,  decreased  mean  body 
weight  gain,  breathing  rattles,  inactivity, 
red  matter  around  the  nose  and  mouth, 
and  on  forelimbs  and  dorsal  head, 
decreases  in  total  implantations/dam 
and  inviable  fetuses/dam  and  death 
(24%  of  the  group).  The  developmental 
(pup)  NOEL  is  1,000  mg/kg/day.  The 
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developmental  (pup)  toxicity  was 
exhibited  only  in  the  high  dose  as 
increased  numbers  of  litters  and  fetuses 
with  unossified  stemebrae,  and 
decreased  mean  fetal  body  weights. 
However,  these  developmental  effects 
were  assumed  to  be  due  to  the  extreme 
maternal  toxicity.  No  effects  on 
reproductive  parameters  were  observed. 

In  the  rat  two-generation  reproduction 
study,  parental  toxicity  was  observed  at 
1,500  mg/kg/day  as  soft  stools, 
decreased  food  consumptions  and  body 
weight  gain.  The  developmental  (pup) 
toxicity  was  also  only  exhibited  at  1,500 
mg/kg/day  as  decreased  body  weight 
gain  of  the  Fla,  F2a,  and  F2b  male  and 
female  pups  during  the  second  and 
third  weeks  of  lactation. 

The  RfD  is  based  on  the  NOEL  for 
maternal  toxicity  in  the  rabbit 
developmental  study.  No  developmental 
effects  were  noted  in  the  study.  In  the 
rat  developmental  study  effects  were 
noted  only  at  20x  higher  than  the  NOEL 
used  for  the  RfD.  No  pre-  or  post-natal 
effects  were  seen  in  any  study  absent 
maternal  toxicity.  In  the  rat 
reproduction  study  developmental 
effects  were  noted  at  5x  the  NOEL  used 
for  the  RfD.  The  Agency  does  not 
believe  the  effects  seen  in  these  studies 
are  of  such  concern  to  require  an 
additional  safety  factor.  Accordingly, 
the  Agency  believes  the  RfD  has  an 
adequate  margin  of  protection  for 
infants  and  children.  The  percent  RfD 
utilized  by  glyphosate  is  from  1%  for 
muring  infants  (less  than  1  year  old)  to 
3%  for  non-nursing  infants  and  children 
1  to  6  years  old.  EPA  concluded  that 
there  is  reasonable  certainty  that  no 
harm  will  occiu-  to  infants  and  children 
from  aggregate  exposure  to  glyphosate. 

IX.  Other  Considerations 

Endocrine  effects.  No  specific  tests 
have  been  conducted  with  glyphosate  to 
determine  whether  the  chemical  may 
have  an  effect  in  humans  that  is  similar 
to  an  effect  produced  by  a  naturally 
occurring  estrogen  or  other  endocrine 
effects.  However,  there  are  no 
significant  findings  in  other  relative 
toxicity  studies,  i.e.,  teratology  and 
multi-generation  reproductive  studies 
which  would  suggest  that  glyphosate 
produces  these  kinds  of  effects. 

X.  Data  Gaps 

Data  desirable  but  lacking  for  these 
tolerances  include  specific  geographic 
representative  grain  sorghum  and  com 
field  residue  trials.  Because  of 
insufficient  time  since  the  imposition  of 
additional  data  requirements  the 
Agency  is  requiring  that  this  data  be 
submitted  as  a  condition  of  registration. 


Based  on  the  information  cited  above, 
the  Agency  has  determined  that  the 
establishment  of  these  tolerances  by 
amending  40  CFR  part  180  will  be  safe, 
therefore  the  tolerances  are  established 
as  set  forth  below. 

In  addition  to  the  time-limited 
tolerances  being  amended,  since  for 
purposes  of  establishing  tolerances 
FQPA  has  eliminated  all  distinctions 
between  raw  and  processed  food,  EPA  is 
combining  the  tolerances  that  now 
appear  in  §§  185.3500  and  186.3500 
with  the  tolerances  in  §  180.364  and  is 
eliminating  §§  185.3500  and  186.3500. 

XI.  Response  to  Comment 

The  one  commenter  raised  several 
concerns  regarding  these  tolerances. 

1.  Increased  exposure.  The 
commenter  was  concerned  that  approval 
of  these  tolerances  would  lead  to 
increased  exposure  to  glyphosate 
because  it  would  enhance  Monsanto's 
ability  to  market  glyphosate-tolerant 
com  and  thus  use  glyphosate.  The 
commentor  argued  that  therefore 
approval  of  the  tolerances  would  not 
protect  the  public  health  rather  it  would 
increase  risk. 

EPA  response.  Approval  of  these 
tolerances  may  lead  to  higher  exposure 
the  glyphosate  residues.  That  is  the  case 
when  ever  EPA  approves  a  new 
tolerance.  The  question  before  EPA  in 
ruling  on  a  tolerance  petition  is  whether 
the  tolerance  meets  the  FFDCA's  safety 
standard.  As  detailed  above,  EPA  has 
concluded  that  these  tolerances  do  meet 
the  reasonable  certainty  of  no  harm 
standard.  This  standard  requires 
consideration  of  exposure  to  glyphosate 
from  existing  uses  as  well  as  exposiu% 
from  the  uses  covered  by  the  tolerances 
in  the  petition  before  EPA. 

2.  Glyphosate  residues  in  foods 
derived  from  animals.  The  commenter 
asked  EPA  to  confirm  that  the  major 
route  of  exposure  resulting  from  these 
tolerances  would  be  from  foods  derived 
from  animals.  The  commenter  also 
asked  how  the  tolerances  would  effect 
the  level  of  glyphosate  residues  in 
animal  feeds  and  what  percentage  of 
glyphosate  treated  com  would  be 
consumed  by  humans. 

EPA  response.  The  nature  of 
glyphosate  residue  in  plants  and 
animals  has  been  explored  by  various 
studies  that  have  been  reviewed  by  the 
Agency.  A  separate  peer  review 
committee  "Metabolism  Committee" 
evaluated  glyphosate  plant  and  animal 
conunodities  and  decided  that  the  major 
metabolite  is  not  of  toxicological 
concern  regardless  of  its  level  in  food. 
Due  to  the  use  pattern  of  glyphosate, 
secondary  residues  in  animal 
commodities  are  expected.  Com  grain, 


forage,  fodder,  and  aspirated  grain 
fractions  are  animal  feed  items.  Based 
on  the  proposed  tolerances  on  aspirated 
grain  fractions,  com  stover,  forage,  and 
grain,  the  dietary  burden  of  at  most  78 
ppm  glyphosate  residue  in/on  com 
commodities,  (if  all  com  commodities 
(including  com  genetically  altered  to  be 
tolerant  to  glyphosate)  are  fed))  will  be 
covered  by  the  tolerances  currenUy 
established  on  meat,  milk,  eggs,  and 
livestock  commodities  including  the 
recently  (April  5, 1996,  61  FR 
15192)(FRL-5351-1),  established 
tolerances  on  kidney  of  cattie,  goats, 
bogs,  horses,  poultry,  and  sheep  at  4 
ppm.  A  chronic  (long-term)  dietary 
exposure  analysis  (DRES)  was 
performed  for  the  use  of  glyphosate  in/ 
on  com.  The  Agency  used  the  following 
conservative  (worst-case)  assumptions: 
all  com  (including  genetically  altered 
com)  would  have  the  same  tolerance 
level  residues,  and  that  100  percent  of 
the  crop  is  treated.  It  is  not  believed  that 
actual  residues  would  reach  tolerance 
levels,  or  that  100  percent  of  the  total 
com  crop  would  be  treated  with 
glyphosate.  The  Agency  feels  that  the 
risk  to  human  health  does  not  exceed  a 
level  of  concern  (100%)  due  to  the 
percent  of  the  RfD  using  the  "worst 
case"  assumptions.  These  dietary  risk 
numbers  include  com  consumed 
directiy  by  humans,  plus  meat,  milk  and 
eggs  frtim  which  animals  consumed 
com  raw  agricultiual  commodities  as 
feed.  Published  and  proposed 
glyphosate  tolerances  result  in  the 
following  percents  of  the  RfD  used:  1% 
for  the  overall  U.S.  population  and 
nursing  infants,  2%  for  children  (7  to  12 
years  old),  and  3%  non-nursing  infants 
less  than  1  year  old  and  children  (1  to 
6  years  old). 

3.  Toxicology  concerns.  The 
commenter  challenged  Monsanto's 
assertions  that  glyphosate  was  of  low 
toxicity.  The  commenter  cited  the  fact 
that  glyphosate  ranked  number  3  in 
Calffomia  for  acute  illnesses  in 
agriculture  from  1984-1990.  The 
commenter  claimed  that  glyphosate  is  a 
skin  and  eye  irritant,  a  possible 
carcinogen,  a  mutagen,  and  a 
reproductive  toxicant.  In  supp>ort  of 
glyphosate's  carcinogenicity,  the 
commenter  claimed  that  one  of  the 
metabolites  or  breakdown  products  of 
glyphosate  is  formaldehyde  and  the 
commenter  asserted  that  formaldehyde 
is  a  carcinogen,  mutagen,  and 
reproductive  toxicant. 

Additionally,  the  commenter  claimed 
that  a  study  showed  that  glyphosate 
decreased  lung  function  and  that  studies 
showed  that  glyphosate  inhibits 
enzymes  involved  in  the  detoxification 
of  chemicals. 
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4.  Acute  illnesses  and  skin  and  eye 
irritation — EPA  response.  Data  indicate 
that  technical-grade  glyphosate  is  in 
Toxicity  Category  III  and  Toxicity 
Category  FV  and  that  technical 
glyphosate  is  not  a  dermal  sensitizer. 
Some  fonnulations  of  glyphosate  are  in 
Catagory  I  and  11  where  skin  and  eye 
irritation  were  associated  with  acute 
illnesses.  Some  of  these  fonnulations 
are  being  phased  out  of  the  U.S.  market 
Handlers  and  users  of  remaining 
formulations  in  Category  I  and  11  are 
expected  to  be  adequately  protected  by 
the  protective  clothing  requirements  of 
the  Worker  Protection  Standards  (WPS). 
Data  reviewed  by  the  Agency  on  current 
formulations  place  these  formulations  in 
Toxicity  Category  III  and  IV. 

'5.  Carcinogen,  mutagen  and 
reproductive  toxicity — EPA  response. 
Data  indicate  that  glyphosate  is  a  group 
E  carcinogen  (evidence  of 
noncarcinogenicity  for  studies  in 
humans,  causes  no  pre-  or  post-natal 
effects  in  any  study  absent  maternal 
toxicity,  and  is  not  a  mutagen  (refer  to 
toxicology  discussion  above  for  a 
detailed  discussion  of  carcinogenicity, 
reproductive,  developmental  and 
mutagenicity  testing). 

6.  Formaldehyde — EPA  response. 
Available  rat  metabolism  data,  residue 
data,  and  environmental  data  indicate 
that  the  major  metabolite  of  glyphosate 
is  AMPA  which  is  further  degraded  by 
soil  microbes  to  C02.  The  Agency  has 
determined  that  AMPA  is  not  of 
toxicological  concern.  (Glyphosate 
Reregistration  Eligibility  Decision  (RED) 
issued  by  EPA  September  1993). 
Available  data  do  not  indicate  that 
formaldehyde  is  a  metabolite  or  a 
degradate  of  glyphosate. 

7.  Decreased  lung  function — EPA 
response.  Data  reviewed  by  the  Agency 
for  glyphosate  fonnulations  for  acute 
inhalation  place  most  glyphosate 
formulations  in  Toxicity  Category  III 
and  IV  for  acute  inhalation.  The  Agency 
believes  that  handlers  of  these 
formulations  and  any  formulations  that 
may  be  Toxicity  Category  I  or  U  are 
expected  to  be  adequately  protected  by 
the  protective  clothing  required  by 
WPS. 

8.  Interference  with  enzymes — EPA 
response.  The  mode  of  action  for 
glyphosate  does  involve  interference 
with  enzymes  that  result  in  the  death  of 
plants  by  inhibiting  the  biosynthesis  of 
aromatic  amino  acids  which  along  with 
other  biochemical  changes  results  in  the 
death  of  plants.  This  is  a  common  mode 
of  action  for  various  pesticides,  but  the 
Agency  has  no  information  that 
indicates  that  the  handling  or  ingestion 
of  glyphosate  in  small  amounts  result  in 


interference  with  enzymes  in  the  human 
body. 

9.  Inert  Ingredients.  The  commentor 
also  contended  that  EPA  must  examine 
the  toxicity  of  the  inert  ingredients  in 
glyphosate  products  in  setting  these 
tolerances. 

EPA  response.  These  tolerances 
establish  maximum  legal  levels  of 
residues  of  the  active  ingredient 
glyphosate  that  can  be  present  in  certain 
foods.  These  tolerances  do  not  legalize 
any  inert  ingredients  in  glyphosate 
products.  If  a  pesticide  product  also 
contains  inert  ingredients,  those  inert 
ingredients  must  have  tolerances  or 
exemptions  from  the  requirement  or 
their  presence  in  food  will  render  the 
food  adulterated.  Before  approving  a 
pesticide  registration  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  7  U.S.C.  136  et  seq.,  EPA  checks  to 
make  sure  that  all  needed  tolerances  or 
exemptions  are  in  place.  All  inerts 
present  in  current  glyphosate 
formulations  for  use  on  food  crops 
either  have  tolerances  or  exemptions 
from  tolerances.  Additionally,  under  the 
FIFRA  registration  process,  EPA 
evaluates  the  potential  risks  posed  by 
inert  ingredients.  The  Agency  requires  a 
full  disclosure  of  inert  ingredients  for 
each  Roundup  formulation  to  determine 
acute  toxicity  such  as  acute  eye,  skin, 
inhalation,  and  dermal  sensitization. 
Refer  to  previous  discussions  on  skin, 
eye,  and  acute  inhalation  for  discussion 
of  formulations. 

10.  Persistence  in  soil.  The 
commenter  claimed  that  glyphosate 
persists  in  soils  from  3  to  141  days. 

EPA  response.  Data  from  background 
field  dissipation  trials  from  eight  sites 
show  that  the  median  h^f-life  (DT50) 
for  glyphosate  applied  at  maximum  use 
rates  was  13.9  days  with  a  range  of  2.6 
(Texas)  to  140.6  (Iowa)  days.  Acceptable 
aerobic  soil,  aerobic  aquatic,  and 
anaerobic  aquatic  metabolism  studies 
demonstrate  that  under  those  conditions 
at  25  °C  in  the  laboratory,  glyphosate 
degrades  rapidly  with  half-lives  of 
approximately  2,7,  and  8  days 
respectively.  The  reported  half-lives 
from  the  field  studies  conducted  in  the 
coldest  climates,  i.e.  Minnesota,  New 
York,  and  Iowa,  were  the  longest  at  28.7 
days.  127.8  days,  and  140.6  days 
respectively  indicating  that  glyphosate 
residues  in  the  field  are  somewhat  more  . 
persistant  in  cooler  climates  as  opposed 
to  milder  ones  (Georgia,  California, 
Arizona,  Ohio,  and  Texas.  AMPA  was 
the  major  degradate  in  all  studies. 
AMPA  has  been  determined  to  not  be  of 
toxicological  concern.  (Glyphosate 
Reregistration  Eligibility  Decision  (RED) 
issued  by  EPA  September,  1993). 


11.  Environmental  effects.  The 
commenter  also  claimed  that  data  was 
lacking  regarding  glyphosate' s  toxicity 
to  soil  invertebrates,  reptiles,  and 
amphibians. 

EPA  response.  Enviroiunental  Effects 
are  considered  under  FIFRA.  In 
examining  glyphosate  under  FIFRA  the 
Agency  required  several  tests  with 
mammals;  acute  tests  to  birds,  fish, 
aquatic  invertebrates,  and  bees; 
subacute  dietary  testing  on  birds;  avian 
reproduction;  and  chronic  testing  oa 
freshwater  fish  and  freshwater 
invertebrates.  Data  submitted  to  and 
reviewed  by  the  Agency  indicate  that 
effects  to  birds,  mammals,  fish,  and 
invertebrates  are  minimal.  (Glyphosate 
Registration  Eligibility  Decision  (RED) 
issued  by  EPA  September,  1993). 

Xn.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408  (g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  the  new 
section  408  (e)  and  (1)(6)  as  was 
provided  in  the  old  section  408  and 
section  409.  However,  the  period  for 
filing  objections  is  60  days  rather  than 
30  days.  EPA  currently  has  procedural 
regulations  which  governs  the 
submission  t)f  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  adversely  affected  by  this 
regulation  may,  by  Jime  10,  1997,  file 
written  objections  to  any  aspect  of  this 
regulation  (including  the  automatic 
revocation  provision)  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  below  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  Actual  issue(s)  on 
which  the  hearing  is  requested,  the 
requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
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substantial  issue  of  fiact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  issues  in  favor  of  the  requestor, 
taking  into  account  uncontested  claims 
or  facts  to  the  contrary;  and  resolution 
of  the  factual  issue(s)  in  the  manner 
sought  by  the  requestor  would  be 
adequate  to  justify  the  action  requested. 
(40  CFR  178.32).  Information  submitted 
in  connection  with  an  objection  or 
hearing  request  may  be  claimed 
confidential  by  marking  any  or  all  of 
that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  marked  as  CBI  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Xm.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  number  (OPP- 
300469;  PP  8F3672,  8F3673,  5F4555, 
6E4645]  (including  any  comments  and 
data  submitted  electronically).  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Electronic  conunents  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  aad 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing;  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 


XIV.  Regulatory  Assessments 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regvdatory  action" 
and.  since  this  action  does  not  impose 
any  information  collection  requirements 
subject  to  approval  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq., 
it  is  not  subject  to  review  by  the  Office 
of  Management  and  Budget.  In  addition. 
this  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093, 
October  28. 1993).  or  special 
consideration  as  required  by  Executive 
Order  12898  (59  FR  7629.  February  16, 
1994). 

Because  tolerances  established  on  the 
basis  of  a  petition  luider  section  408(d) 
of  FFDCA  do  not  require  issuance  of  a 
proposed  rule,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
FlexibUity  Act  (RFA),  5  U.S.C.  604(a). 
do  not  apply.  Prior  to  the  recent 
amendment  of  the  FFDCA,  EPA  had 
treated  such  rulemakings  as  subject  to 
the  RFA;  however,  the  amendments  to 
the  FFDCA  clarify  that  no  proposal  is 
required  for  such  rulemakings  and 
hence  that  RFA  is  inapplicable. 
Nonetheless,  the  Agency  has  previously 
assessed  whether  establishing  tolerances 
or  exemptions  irom  tolerance,  raising 
tolerance  levels,  or  expanding 
exemptions  adversely  impact  small 
entities  and  concluded,  as  a  generic 
matter,  that  there  is  no  adverse  impact. 
(46  FR  24950,  May  4,  1981). 

Piusuant  to  5  U.S.C.  801  (a)(1)(A), 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agriculatural  commodities,  Pesticides 
and  pest.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  185 

Environmental  protection,  Food 
additives,  Pesticides  and  pests. 


40  CFR  Part  186 

Environmental  protection.  Animal 
feeds.  Pesticides  and  pests. 

Dated:  March  28, 1997. 

Peter  CaulkiiiB, 

Acting  Director,  Registmtion  Division,  Office 
of  Pesticide  Programs. 

Therefore,  chapter  I  of  tide  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  180— [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  Section  180.364  is  amended  as 
follows: 

i.  By  adding  a  paragraph  heading  to 
paragraph  (a),  and  in  the  table  by 
revising  the  entry  "Grain  crops  (except 
wheat)"  and  alphabetically  adding  the 
commodities:  aspirated  grain  fractions; 
com,  field,  forage;  com,  field,  grain; 
com,  field,  stover,  oats;  sorghum,  grain; 
and  sorghum,  grain,  stover. 

ii.  In  paragraph  (b)  by  transferring  the 
entries  in  the  table  and  alphabetically 
adding  them  to  the  table  in  paragraph 
(a),  by  removing  the  remaining  text  of 
paragraph  (b),  by  adding  a  paragraph 
heading  and  reserving  paragraph  (b). 

iii.  In  paragraph  (d)  by  transferring  the 
entries  in  the  table  and  alphabetically 
adding  them  to  the  table  in  paragraph 
(a),  by  removing  the  remaining  text  of 
paragraph  (d). 

iv.  In  paragraph  (c)  is  amended  by 
adding  a  paragraph  heading,  "Indirect 
and  inadvertent  residues",  and 
redesignating  the  amended  paragraph 
(c)  as  new  paragraph  (d),  and  by  adding 
a  heading  and  reserving  new  paragraph 
(c). 

§  180.364    Glyphosate,  toleranoes  for 
residues. 

[a]  General.*  *  * 

Parts  Per 
Commodity  Million 

(PPni) 


Aspirated  grain  fractions 200.0 

•  •                          •                          •  • 

Com,  fiekj,  forage ^JO 

Com,  field,  grain  1.0 

Com.  field,  stover  100.0 

•  •                             •                             •  • 

Grain  crops  (except  wheal, 
com,  oats,  and  grain  sor- 
ghum)    0.010 

•  *                          •                          •  • 

Oats,  grain  20.0 

•  •                             •                             •  • 

Sorghum,  grain  15.0 

Sorghum,  grain,  stover  40.0 
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Commodity 


Parts  Per 
Million 
(PPm) 


(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  [Reserved) 

(d)  Indirect  or  inadvertent 
residues.  *  *  *. 

PART  185— (AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read. 

Authority:  21  U.S.C.  346a  and  348. 

§  185.3500  [Removed] 

b.  In  §  185.3500  by  transferring  the 
entries  in  the  tables  to  paragraphs  (a)(1). 
(2),  and  (3),  and  alphabetically  adding 
them  to  the  table  in  paragraph  (a)  of 

§  180.364.  and  by  removing  the 
remainder  of  §  185.3500. 

PART  186— {AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  185 
continues  to  read. 

Authoritj:  21  U.S.C.  342.  348  and  701. 

§  1 86.3500  [Removed] 

b.  In  S  186.3500  by  transferring  the 
entries  in  the  tables  to  paragraphs  (a) 
and  (b)  and  alphabetically  adding  them 
to  the  table  in  p>aragraph  (a)  of 

§  180.364,  and  by  removing  the 
remainder  of  §  186.3500. 

|FR  Doc.  97-9231  Filed  4-10-97:  8:45  am) 
BMJJNG  OOOC  MW-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pans  180. 186  «nd  186 

[OPP-300468;  FRL-6507-0] 
RM2070-AC78 

Myclobutanil;  Pesticide  Totorancss  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
the  fungicide  myclobutanil  in  or  on  the 
raw  agrictiltiual  commodity 
strawberries  in  connection  with  EPA's 
granting  of  an  emergency  exemption 
under  section  18  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  authorizing  use  of  myclobutanil  on 


strawberries  in  Florida.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  myclobutanil  in  this 
food  pursuant  to  section  408(1)(6)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerance 
will  expire  and  be  revoked  by  EPA  on 
March  31, 1998. 
DATES:  This  regulation  becomes 
effective  April  11,  1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  June  10,  1997. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  [OPP  ),  must  be 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SW.,  Washington,  DC 
20460.  Fees  accompanying  objections 
and  hearing  requests  shall  be  labeled 
"Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh.  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  identified  by  the 
document  control  number,  (OPP  ). 
should  be  submitted  to:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk     '' 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket^pamail. epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  miist  be  identified  by 
the  docket  number  [OPP  ].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMAlXm  CONTACT:  By 
mail:  Stephen  Schaible,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Sixth  Floor.  Crystal  Station  «1,  2800 
Jefferson  Davis  Highway,  Arlington,  VA 


22202.  (703)  308-8337.  e-mail: 
schaible.stephen@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA, 
pursuant  to  section  408(e)  and  (1)(6)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(e)  and 
(1)(6),  is  establishing  a  tolerance  for 
residues  of  the  fungicide  myclobutanil 
[alpha-butyl-alpha-(4-chlorophenyl)-lH- 
1,2,4-triazole-l-propanenitrile)  and  its 
metabolite  alpha-(3-hydroxybutyl)- 
alpha-(4-chlorophenol)-lH-l,2,4- 
triazole-1-propanenitrile  (free  and 
boimd),  hereafter  referred  to  as 
myclobutanil.  in  or  on  strawberries  at 
0.5  part  per  million  (ppm).  This 
tolerance  will  expire  and  be  revoked  on 
March  31.  1998. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3,  1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  CFR  58135,  November  13, 
1996){FRL-5572-9). 

New  section  408(b)(2)(A)(i)  allows 
EPA  to  establish  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe."  Section 
408(b)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
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exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(i)(6)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  under 
section  18  of  FIFRA.  Section  408(1)(6) 
also  requires  EPA  to  promulgate 
regulations  by  August  3, 1997. 
governing  the  establishment  of 
tolerances  and  exemptions  under 
section  408(I)(6)  and  requires  that  the 
regulations  be  consistent  with  section 
408(b)(2)  and  (c)(2)  and  FIFRA  section 
18. 

Section  408(1)(6)  allows  EPA  to 
establish  tolerances  or  exemptions  firom 
the  requirement  for  a  tolerance,  in 
connection  with  EPA's  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 
a  period  for  public  comment.  Thus, 
consistent  with  the  need  to  act 
expeditiously  on  requests  for  emergency 
exemptions  under  FIFRA.  EPA  can 
establish  such  tolerances  or  exemptions 
under  the  authority  of  section  408(e) 
and  (1)(6)  without  notice  and  comment 
rulemalung. 

In  establishing  section  18-related 
tolerances  and  exemptions  during  this 
interim  period  before  EPA  issues  the 
section  408(1)(6)  procedural  regulation 
and  before  EPA  makes  its  broad  policy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  section 
408,  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  section  18  tolerance  and 
exemption  decisions  will  be  made  on  a 
case-by-case  basis  and  will  not  bind 
EPA  as  it  proceeds  v\rith  further 
rulemaking  and  policy  development 
EPA  intends  to  act  on  section  18-related 
tolerances  and  exemptions  that  clearly 
qualify  under  the  new  law. 

n.  Emergency  Exemption  for 
Myclobutanil  on  Strawberries  and 
FFDCA  Tolerances 

On  January  14, 1997  the  state  of 
Florida  availed  itself  of  the  authority  to 
declare  the  existence  of  a  crisis  situation 
within  the  state,  thereby  authorizing  use 
under  FIFRA  section  18  of  myclobutanil 
on  strawberries  to  control  powdery 
mildew  [Sphaerotheca  fuliginea). 
Florida  stated  that  emergency 
conditions  developed  due  to  planting  of 
powdery  mildew-infected  transplants 
purchased  from  Canadian  suppliers  and 


the  occurrence  of  weather  conditions 
conducive  to  disease  development. 
Florida  claims  that  the  registered 
alternatives  are  either  not  efficacious  or 
are  phytotoxic.  Without  the  use  of 
myclobutanil,  it  is  claimed  that 
strawberry  growers  will  suffer  severe 
economic  losses. 

As  part  of  its  assessment  of  this  crisis 
declaration,  EPA  assessed  the  potential 
risks  presented  by  residues  of 
myclobutanil  in  or  on  strawberries.  In 
doing  so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  to  grant  the  section  18 
exemption  only  after  concluding  that 
the  necessary  tolerance  under  FFDCA 
section  408(1)(6)  would  be  consistent 
with  the  new  safety  standard  and  with 
FIFRA  section  18.  This  tolerance  for 
myclobutanil  will  permit  the  marketing 
of  strawberries  treated  in  accordance 
with  the  provisions  of  the  section  18 
emergency  exemption.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e)  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  be  revoked  on  March  31, 
1998,  under  FFDCA  section  408(1)(5), 
residues  of  myclobutanil  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on 
strawberries  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  during  the  term  of,  and  in 
accordance  with  all  the  conditions  of, 
the  emergency  exemption.  EPA  will  take 
action  to  revoke  this  tolerance  earlier  if 
any  experience  with,  scientific  data  on, 
or  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

EPA  has  not  made  any  decisions 
about  whether  myclobutanil  meets  the 
requirements  for  registration  under 
FIFRA  section  3  for  use  on  strawberries, 
or  whether  a  permanent  tolerance  for 
myclobutanil  for  strawberries  would  be 
appropriate.  This  action  by  EPA  does 
not  serve  as  a  basis  for  registration  of 
myclobutanil  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  action  serve  as  the  basis  for 
any  State  other  than  Florida  to  use  this 
product  on  this  crop  under  section  18  of 
FIFRA  without  following  all  provisions 
of  section  18  as  identified  in  40  CFR 
part  166.  For  additional  information 
regarding  the  emergency  exemption  for 
myclobutanil.  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 


m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  &ctor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  margin  of  exposure 
calculation  based  on  the  appropriate 
NOEL)  will  be  carried  out  based  on  the 
nature  of  the  carcinogenic  response  and 
the  Agency's  Imowledge  of  its  mode  of 
action. 
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In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposiue  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surfiace  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
every  crop  considered  in  the  analysis  is 
treated  with  the  pesticide  being 
evaluated.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/ or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances  and  that  the  market  for  pest 
control  on  any  given  crop  seldomly 
belongs  to  a  single  pesticide. 

Percent  of  crop  treated  estimates  are 
derived  from  Federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposiu-e  is  not  imderstated  for  any 
significant  subpopulation  group. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Myclobutanil  is  already  registered  by 
EPA  for  numerous  food  and  feed  uses, 
as  well  as  residential  use  on  aimuals 
and  perennials,  turf,  shrubs  and  trees, 
and  African  violets  (indoor).  EPA  has 
received  a  petition  requesting 
establishment  of  a  tolerance  for 
myclobutanil  on  strawberries.  The  time- 
limited  tolerance  associated  with  the 
current  emergency  exemption  does  not 


constitute  a  decision  regarding  the 
pending  petition  for  tolerance  on 
strawberries.  For  the  purposes  of  this 
emergency  exemption,  EPA  has 
sufficient  data  to  assess  the  hazards  of 
myclobutanil  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
myclobutanil  on  stra^yberries  at  0.5 
ppm.  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  this  tolerance  follows. 

A.  Toxicological  Profile 

1.  Chronic  toxicity.  The  RfD  of  0.025 
milligrams  per  kilogram  per  day  (mg/kg/ 
day)  was  established  by  the  Agency 
based  on  the  chronic  feeding  study  in 
rats  with  a  NOEL  of  2.5  mg/kg/day  and 
an  uncertainty  factor  of  100.  There  was 
testicular  atrophy  at  the  lowest  effect 
level  (LEL)  of  9.9  mg/kg/day. 

2.  Acute  toxicity.  The  Omce  of 
Pesticide  Programs  (OPP)  has 
determined  that  data  do  not  indicate  the 
potential  for  adverse  effects  after  a 
single  dietary  exposure. 

3.  Short-term  toxicity.  OPP  has 
determined  that  short-  and 
intermediate-term  risk  assessments  are 
appropriate  for  occupational  and 
residential  routes  of  exposure.  OPP 
recommends  that  the  NOEL  of  100  mg/ 
kg/day,  taken  from  the  21-day  dermal 
toxicity  study  in  rats,  be  used  for  the 
short  term  deqnal  MOE  calculations. 
This  dose  level  was  the  highest  tested  in 
the  study.  For  intermediate  term  MOE 
calculations,  OPP  recommended  using 
the  NOEL  of  10  mg/kg/day  from  the  2- 
generation  rat  study.  Effects  seen  at  the 
LEL  in  this  study  (50  mg/kg/day)  were 
decreases  in  pup  body  weight,  an 
increased  incidence  in  number  of 
stillborns,  and  atrophy  of  the  prostate 
and  testes.  Though  these  endpoints  have 
been  identified,  no  acceptable  reliable 
exposure  data  to  assess  these  potential 
risks  are  available  at  this  time. 

4.  Carcinogenicity.  Using  its 
Guidelines  for  Carcinogen  Risk 
Assessment  published  September  24, 
1986  (51  FR  33992),  EPA  has  classified 
myclobutanil  as  Group  E  chemical  -  "no 
evidence  of  carcinogenicity  for  humans" 
-  based  on  the  results  of  carcinogenicity 
studies  in  two  species.  The  doses  tested 
are  adequate  for  identifying  a  cancer 
risk. 

B.  Aggregate  Exposure 

Established  U.S.  tolerances  for 
myclobutanil  and  its  alcohol 
metabolites  (free  and  bound)  are  found 
in  40  CFR  180.443,  and  range  from  0.05 
ppm  for  milk  to  5  ppm  for  cherries 
(sweet  and  sour).  The  proposed  time- 
limited  tolerance  of  0.5  ppm  is  based  on 


residue  field  trial  data  on  strawberries 
submitted  in  support  of  PP#  4E4302. 
There  are  no  livestock  feed  items 
associated  with  the  proposed  use  on 
strawberries,  so  no  additional  livestock 
dietary  burden  will  result  from  this 
section  18  registration.  Therefore, 
existing  meat,  milk,  and  poultry 
tolerances  are  adequate. 

For  the  purpose  of  assessing  potential 
chronic  dietary  exposure  from 
myclobutanil,  EPA  generally  assumed 
tolerance  level  residues  and  percent  of 
crop  treated  refinements  to  estimate  the 
Anticipated  Residue  Confribution  (ARC) 
from  the  proposed  and  existing  food 
uses  of  myclobutanil.  The  use  of  percent 
of  crop  treated  data  for  most  of  the 
existing  food  uses  in  this  analysis,  as 
well  as  the  use  of  refined  residue 
information  for  the  existing  use  on 
bananas,  results  in  a  more  refined 
estimate  of  exposure  than  the  TMRC. 

In  conducting  this  exposure 
assessment,  EPA  has  made  conservative 
assumptions — most  all  foods  considered 
in  the  analysis  were  assumed  to  have 
myclobutanil  residues  present  at  the 
level  of  the  tolerance.  Percent  crop 
treated  data  were  used  for  many 
commodities  with  existing  myclobutanil 
tolerances  (stone  fruits,  pome  fruits, 
grapes,  and  cottonseed)  in  the  chronic 
exposure  assessment,  but  were  not 
considered  when  calculating  the  dietary 
burden  from  which  secondary  residue 
tolerances  in  meat,  milk  and  poultry 
were  derived  or  for  the  proposed  use  on 
strawberries.  Thus,  in  making  a  safety 
determination  for  the  subject  section  18 
tolerances,  EPA  is  taking  into  account 
this  conservative  exposure  assessment. 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposure 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
surface  water),  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Review  of  terrestrial  field 
dissipation  data  by  the  Agency  indicates 
that  myclobutanil  did  not  leach  into 
groimdwater  in  either  sandy  loam  or 
coastal  soil.  There  is  no  established 
Maximum  Concentration  Level  for 
residues  of  myclobutanil  in  drinking 
water.  No  drinking  water  health 
advisories  have  been  issued  for 
myclobutanil.  The  "Pesticides  in 
Groundwater  Database  (EPA  734-12- 
92-001,  September  1992)  has  no 
information  concerning  myclobutanil. 

Because  the  Agency  laclcs  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
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assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  boimding  figure  for  the 
potential  contribution  of  water  related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure.  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  to  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  myclobutanil  to  exceed  the 
RfD  if  the  tolerance  being  considered  in 
this  document  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
myclobutanil  in  water,  even  at  the 
higher  levels  the  Agency  is  considering 
as  a  conservative  upper  bound,  would 
not  prevent  the  Agency  from 
determining  that  there  is  a  reasonable 
certainty  of  no  harm  if  the  tolerance  is 
granted. 

There  are  residential  uses  of 
myclobutanil  and  EPA  acknowledges 
that  there  may  be  short-,  intermediate- 
,  and  long-term  non-occupational 
exposure  scenarios.  OPP  has  identified 
toxicity  endpoints  for  short-  and 
intermediate-term  residential  risk 
assessment.  However,  no  acceptable, 
reliable  exposure  data  to  assess  these 
potential  risks  are  available  at  this  time. 
Given  the  time-limited  nature  of  this 
request,  the  need  to  make  emergency 
exemption  decisions  quickly,  and  the 
significant  scientific  uncertainty  at  this 
time  about  how  to  aggregate  non- 
occupational exposure  with  dietary 
exposure,  the  Agency  wUl  make  its 
safety  determination  for  this  tolerance 
based  on  those  factors  which  it  can 
reasonably  integrate  into  a  risk 
assessment. 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 


understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hoptes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
myclobutanil  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  hase4  on  a 
common  mechanism  of  toxicity, 
myclobutanil  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  myclobutanil  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

C.  Determination  of  Safety  for  U.S. 
Population 

EPA  has  calculated  that  chronic 
dietary  exposiue  to  myclobutanil  will 


utilize  14  percent  of  the  RfD  for  the  U.S. 
population.  Available  information 
indicate  that  there  will  be  little,  if  any 
exposure  to  myclobutanil  in  drinking 
water  and  EPA  has  no  reliable  exposiu-e 
information  regarding  the  level  of 
exposure  to  myclobutanil  from  non- 
occupational, non-dietary  sources.  EPA 
generally  has  no  concern  for  exposures 
below  100  percent  of  the  RfD  because 
the  RfD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  myclobutanil  residues. 

D.  Determination  of  Safety  for  Infants 
and  Children 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  myclobutanil, 
EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

From  the  rat  developmental  study,  the 
maternal  (systemic)  NOEL  was  93.8  mg/ 
kg/day,  based  on  rough  hair  coat,  and 
salivation  at  the  lowest  observed  effect 
level  (LOEL)  of  312.6  mg/kg/day.  The 
developmental  (pup)  NOEL  was  93.8 
mg/kg/day,  based  on  increased 
incidences  of  14th  rudimentary  and  7th 
cervical  ribs  at  the  LOEL  of  312.6  mg/ 
kg/day.  From  the  rabbit  developmental 
study,  the  maternal  (systemic)  NOEL 
was  60  mg/kg/day,  based  on  reduced 
weight  gain,  clinical  signs  of  toxicity 
and  abortions  at  the  LOEL  of  200  mg/ 
kg/day.  The  developmental  (pup)  NOEL 
was  60  mg/kg/day,  based  on  increases  in 
number  of  resorptions,  decreases  in 
litter  size,  and  a  decrease  in  the  viability 
index  at  the  LEL  of  200  mg/kg/day. 

From  the  rat  reproduction  study,  the 
maternal  (systemic)  NOEL  was  2.5  mg/ 
kg/ day,  based  on  increased  liver  weights 
and  liver  cell  hypertrophy  at  the  LOEL 
of  10  mg/kg/day.  The  developmental 
(pup)  NOEL  was  10  mg/kg/day,  based 
on  decreased  pup  body  weight  during 
lactation  at  the  LEL  of  50  mg/kg/day. 
The  reproductive  (parental)  NOEL  was 
10  mg/kg/day,  based  on  increased 
incidence  of  stillborns,  and  atrophy  of 
the  testes,  epididymides,  and  prostate  at 
the  LEL  of  50  mg/kg/day. 


17734  Federal  Register  /  Vol.  62,  No.  70  /  Friday,  April  11,  1997  /  Rules  and  Regvdations 


Federal  Register  /  Vol.  62,  No.  70  /  Friday,  April  11,  1997  /  Rules  and  Regulations  17735 


FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  uncertainty 
factor  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines,  based  on  reliable  data, 
that  a  different  uncertainty  factor  would 
be  appropriate.  Generally,  EPA  believes 
that  reliable  data  support  using  the 
standard  hundredfold  uncertainty  factor 
for  extrapolating  &om  animal  studies  to 
humams,  where  there  is  a  complete  data 
base  and  the  effects  of  concern  are  not 
such  to  indicate  such  a  hundredfold 
uncertainty  factor  is  inadequate.  Based 
on  current  toxicological  data 
requirements,  the  data  base  for 
myclobutanil  relative  to  pre-  and  post- 
natal toxicity  is  complete.  The  Agency 
notes  that  there  is  approximately  a  25- 
fold  difference  between  the 
developmental  NOEL  of  60  mg/kg/day 
from  the  rabbit  developmental  toxicity 
study  and  the  NOEL  of  2.5  mg/kg/day 
from  the  chronic  rat  feeding  study 
which  was  the  basis  of  the  RfD.  It  is 
further  noted  that  in  both  the  rabbit  and 
rat  developmental  toxicity  studies,  the 
developmental  NOEL  and  maternal 
NOEL  are  the  same  (60  mg/kg/day  for 
the  rabbit  and  93.8  mg/kg/day  for  the 
rat).  In  the  rat  reproduction  study,  the 
maternal  NOEL  (2.5  mg/kg/day)  was 
four  times  lower  than  the 
developmental  (pup)  and  reproductive 
NOELs  (10  mg/kg/day).  These  studies 
indicate  that  there  does  not  appear  to  be 
additional  sensitivity  for  infants  and 
children  in  the  absence  of  maternal 
toxicity  and  that  there  is  no  concern  that 
a  hundredfold  uncertainty  factor  will  be 
inadequate.  EPA  concludes  that  a 
hundredfold  uncertainty  factor  is 
appropriate  for  infants  and  children. 

EPA  has  calculated  that  the  percent  of 
the  RfD  that  will  be  utilized  by  chronic 
dietary  exposure  to  residues  of 
myclobutanil  ranges  from  22  percent  for 
children  7  to  12  years  old,  up  to  73 
percent  for  non-nursing  infants.  Given 
that  aggregate  exposure  is  still  below  the 
Agency's  level  of  concern,  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  myclobutanil  residues. 

V.  Other  Consideratioiis 

The  metabolism  of  myclobutanil  in 
plants  and  animals  is  adequately 
understood  for  the  purposes  of  this 
tolerance.  There  is  no  Codex  maximum 
residue  level  established  for  residues  of 
myclobutanil  on  strawberries.  There  is  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  myclobutanil  in 
or  on  food  with  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 


at  or  above  the  levels  set  in  this 
tolerance.  EPA  has  provided 
information  on  this  method  to  the  Food 
and  Drug  Administration.  The  method 
is  available  to  anyone  who  is  interested 
in  pesticide  residue  enforcement  from: 
By  mail,  Calvin  Furlow,  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  emd  telephone  number: 
Crystal  Mall  #2.  Rm.  1128,  1921 
Jefferson  Davis  PJighway,  Arlington,  VA 
22202,  (703)  305-5805. 

VI.  Conclusion 

Therefore,  a  tolerance  in  connection 
with  the  FIFRA  section  18  emergency 
exemption  is  established  for  residues  of 
myclobutanil  in  strawberries  at  0.5  ppm. 
This  tolerance  will  expire  on  March  31, 
1998. 

In  addition  to  the  new  tolerance  being 
established,  since  for  purposes  of 
establishing  tolerances  FQPA  has 
eliminated  all  distinctions  between  raw 
and  processed  food,  EPA  is  combining 
the  tolerances  that  now  appear  in 
§  §  185.4350  and  186.4350  with  the 
tolerances  in  §  180.443  and  is 
eliminating  §  §  185.4350  and  186.4350. 

Vn.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procediual 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  Jime  10,  1997  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Ea<:h  objection  must  be 
accompanied  by  the  fee  prescribed  by 


40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [OPP 
].  A  public  version  of  this  record,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resoiut:es  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agentfy,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests,  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record.  The  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
address  in  "  ADDRESSES"  at  the 
beginning  of  this  document. 


K.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  it  is  not 
subject  to  review  by  the  (Dffice  of 
Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994).  Because  FFDCA  section  408(1)(6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rulemaking,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604(a),  do  not 

apply- 
Under  5  U.S.C.  801(a)(1)(A)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Title  II  of  Pub.  L. 
104-121, 110  Stat.  847),  EPA  submitted 
a  report  containing  this  rule  and  other 


required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection, 
Administrati%'e  practice  and  procedure, 
Agricultvual  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  185 

Environmental  protection,  Food  and 
additives.  Pesticides  and  pest. 

40  CFR  Part  186 

Environmental  protection.  Animal 
feeds  Pesticides  and  pest. 

Dated:  April  4,  1997. 

Penelope  A.  Fenner-Crisp, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  hi  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  346a  and  371. 

b.  Section  180.443  is  amended  as 
follows: 

i.  In  paragraph  (a)  by  adding  the 
heading. 

ii.  In  paragraph  (b)  by  transferring  and 
alphabetically  adding  die  entry  in  the 
table  to  the  table  in  paragraph  (a)  and  by 
removing  the  remaining  text. 

iii.  In  paragraph  (c)  by  transferring 
and  alphabetically  adding  the  entries  in 
the  table  to  the  table  in  paragraph  (a) 
and  by  removing  the  remaining  text. 

iv.  By  redesignating  paragraph  (d)  as 
paragraph  (b)  and  by  revising  newly 
redesignated  paragraph  (b). 

v.  By  adding  the  headings  and 
reserving  new  paragraphs  (c)  and  (d). 

§180.443    Myclobutanil;  tolerancM  for 
rMklues. 

(a)  General.  *        *        * 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  residues  of  the  fungicide 
myclobutanil,  in  connection  with  use  of 
the  pesticide  under  section  18 
emergency  exemption  granted  by  EPA. 
The  tolerances  are  specified  in  the 
following  table.  These  tolerances  expire 
and  are  automatically  revoked  on  the 
date  specified  in  the  table. 


Commodity 


CucurtMt  vegetables 
Strawberries  


Parts  per 
million 


0.3 

0.5 


Expiration/Revocation 
Date 


November  30,  1997 
March  31,  1998 


(c)  Tolerances  with  regional 
registmtions.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

PART  185— [AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

§185.4350  [Removed] 

b.  The  entries  in  the  table  to 

§  185.4350  are  transferred  and  added 
alphabetically  to  the  table  in  paragraph 
(a)  of  §  180.443;  the  remainder  of 
§  185.4350  is  removed. 

PART  186— [AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 
Authority:  21  U.S.C.342,  348,  and  701. 


§186.4350  [Removed] 

b.  The  entries  in  the  table  to 
§  186.4350  are  transferred  and  added 
alphabetically  to  the  table  in  paragraph 
(a)  of  §  180.443;  the  remainder  of 
§  186.4350  is  removed. 

(FR  Doc.  97-9378  Filed  4-11-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180, 185,  and  186 
[OPP-300467;  FRL-5598-7] 

RIN  2070-nAB78 

Sethoxydim;  Extension  of  Time-limited 
Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


summary:  This  dociunent  extends  the 
effective  dates  for  the  established  time- 
limited  tolerances  for  combined 
residues  of  the  herbicide  2-[l- 
(ethoxyimino)butyl]-5-[2- 
(ethylthio)propyll-3-hydroxy-2- 
cyclohexen-1-one  (also  referred  to  in 
this  dociunent  as  sethoxydim]  and  its 
metabolites  in  or  on  various  raw 
agricultural  commodities.  The 
Interregional  Research  Project  Number  4 
(IR-4)  requested  these  time  extensions 
imder  the  Federal  Food,  Drug  and 
Cosmetic  Act,  as  amended  by  the  Food 
QuaKty  Protection  Act  of  1996. 

DATES:  This  regulation  becomes 
effective  April  11, 1997.  Objections  and 
hearing  request  must  be  received  by 
June  10,  1997. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300467; 
PP  0E3909,  2E4052,  2E4065,  2E4092, 
and  3E41621,  may  be  submitted  to: 
Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  Rm.  M3708,  401  M 
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St.,  SW.,  Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsbiugh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  he 
identified  by  the  docket  control  number 
and  submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  to 
the  OPP  by  sending  electronic  mail  (e- 
mail)  to:  opp-docket@epamail.epa.gov. 
Copies  of  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  in  5.1  file  format  or 
ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300467;  PP  0E3909.  2E4052,  2E4065, 
2E4092,  and  3E4162].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  in  Unit  IV.  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505W).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number  and  e-mail  address:  Sixth  Floor, 
Crystal  Station  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703) 
308-6783,  e- 

mail:jamerson.hoyt@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  8,  1997  (62 
FR  1114)(FRL-5582-6),  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a,  announcing 
the  filing  of  amendments  to  pesticide 
petitions  (PP)  for  tolerances  by  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231,  Rutgers 
University,  New  Bnmswick.  NJ  08903. 


This  notice  included  a  summary  of  the 
petitions  preptired  by  BASF 
Corporation,  the  registrant.  There  were 
no  comments  received  in  response  to 
the  notice  of  filing.  The  emfiended 
petitions  requested  that  40  CFR  180.412 
be  amended  by  extending  the  effective 
dates  to  expire  on  December  31,  1998, 
for  the  time-limited  tolerances 
established  for  combined  residues  of  the 
herbicide  2- [  1  -(ethoxyimino)butylJ-5-(2- 
(ethylthio)p^opyl]-3-hyd^oxy-2- 
cyclohexen-l-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  asparagus  at  4.0  parts  per  million 
(ppm),  carrot  at  1.0  ppm,  cranberry  and 
endive  at  2.0  ppm,  and  peppermint  and 
spearmint  at  30.0  ppm.  Registration  for 
use  of  sethoxydim  on  endive  is  limited 
to  Florida  based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

These  tolerances  were  established  as 
time-limited  tolerances  since  an 
acceptable  carcinogenicity  study  is 
needed  in  one  rodent  species.  A  repeat 
chronic  feeding/carcinogenicity  study  in 
rats  was  submitted  to  EPA  in  November 
of  1995  and  is  awaiting  review.  The 
Agency  will  reassess  sethoxydim 
tolerances  based  on  the  outcome  of  the 
rat  chronic  feeding/carcinogenicity 
study  and,  if  appropriate,  will  establish 
permanent  tolerances  for  asparagus, 
carrot,  cranberry,  endive,  peppermint 
and  spearmint. 

I.  Risk  Assessment  and  Statutory 
Findings 

Section  408(b)(2)(A)(i)  of  die  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water,  but 
does  not  include  occupational  exposure. 
Section  408(b)(2)(C)  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  "ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue...." 


A.  Method  of  Determining  Risks 

Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumptipn  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
the  crop  is  treated  by  pesticides  that 
have  established  tolerances.  If  the 
TMRC  exceeds  the  Reference  Dose  (RfD) 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances  and  that  the  total  acreages  for 
all  crops  with  established  tolerances  are 
seldom  treated  with  the  pesticide. 

The  RfD  is  assumed  to  be  the 
exposure  at  or  below  which  daily 
aggregate  exposure  over  a  lifetime  will 
not  pose  an  appreciable  risk  to  human 
health.  To  assure  the  adequacy  of  the 
RfD,  the  Agency  uses  an  uncertainty 
factor  in  deriving  it.  The  factor  is 
usually  100,  based  on  the  assumption 
that  certain  segments  of  the  human 
population  could  be  as  much  as  100 
times  more  sensitive  than  the  species 
represented  by  the  toxicology  data.  The 
aggregate  daily  exposure  to  a  pesticide 
residue  at  or  below  the  RfD  (expressed 
as  loo  percent  of  the  RfD)  is  generally 
considered  acceptable  by  EPA. 

If  the  pesticide  is  determined  to  be  a 
human  carcinogen,  the  toxicological 
end-point  must  be  determined  based  on 
the  nature  of  the  carcinogenic  response 
and  a  knowledge  of  its  mode  of  action. 
The  Agency  uses  a  weight  of  evidence 
approach  in  classifying  the  potential  of 
the  pesticide  as  a  human  carcinogen. 

In  addition  to  assessing  long-term, 
chronic  exposure  to  pesticide  residues 
in  food,  the  Agency  also  evaluates 
single-day  or  single  event,  acute 
exposure.  Acute  dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
commodity  is  estimated  by  multiplying 
individual,  single-day  consumption 
estimates  of  that  food  by  the  tolerance 
level  or  the  anticipated  pesticide 
residue  level.  Each  individual's  daily 
exposure  to  a  pesticide  is  the  sum  of  the 


food  commodities  that  individual 
consumed  on  that  given  day  multiplied 
by  the  residue  assumed  to  be  present  on 
each  food  commodity  consumed.  Using 
this  method,  a  distribution  of  possible 
daily  exposures  for  a  given  population 
is  established. 

From  this  distribution,  an  upper  end 
estimate  of  exposure  is  chosen  and 
compared  to  the  most  sensitive  no- 
observed-effect  level  (NOEL)  from 
studies  relating  to  the  toxicological 
effect  of  acute  concern  (usually 
developmental  toxicity  or  neurotoxicity) 
to  derive  a  Margin  of  Exposure  (MOE). 
The  MOE  is  a  measure  of  the  level  of 
safety  that  exists  between  the  estimated 
exposure  to  a  highly  exposed  individual 
and  the  level  below  which  effects  were 
observed  in  the  available  toxicological 
studies. 

B.  Toxicological  Profile 

1.  A  1-year  feeding  study  with  dogs 
fed  diets  containing  0,  8.86/9.41,  17.5/ 
19.9,  and  110/129  milligrams  per 
kilogram  per  day  (mg/kg/day)  (males/ 
females)  with  a  NOEL  of  8.86/9.41  mg/ 
kg/day  (males/females)  based  on 
equivocal  anemia  in  male  dogs  at  the 
17.5-mg/kg/day  dose  level. 

2.  A  2-year  chronic  feeding/ 
carcinogenicity  study  with  mice  fed 
diets  containing  0,  40, 120,  360,  and 
1,080  ppm  (equivalent  to  0,  6,  18,  54, 
and  162  mg/kg/day)  with  a  systemic 
NOEL  of  120  ppm  (18  mg/kg/day)  based 
on  non-neoplastic  liver  lesions  in  male 
mice  at  the  360  ppm  (54  mg/kg/day) 
dose  level.  There  were  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study.  The  maximum  tolerated  dose 
(MTD)  was  not  achieved  in  female  mice. 

3.  A  2-year  chronic  feeding/ 
carcinogenic  study  with  rats  fed  diets 
containing  0,  2,  6,  and  18  mg/kg/day 
with  a  systemic  NOEL  greater  than  or 
equal  to  18  mg/kg/day  (highest  dose 
tested).  There  were  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study.  This  study  was  reviewed 
under  current  guidelines  and  was  found 
to  be  unacceptable  because  the  doses 
used  were  insufficient  to  induce  a  toxic 
response  and  an  MTD  was  not  achieved. 

4.  A  second  chronic  feeding/ 
carcinogenic  study  with  rats  fed  diets 
containing  0,  360,  and  1,080  ppm 
(equivalent  to  18.2/23.0,  and  55.9/71.8 
mg/kg/day  (males/females).  The  dose 
levels  were  too  low  to  elicit  a  toxic 
response  in  the  test  animals  and  failed 
to  achieve  an  MTD  or  define  a  lowest 
effect  level  (LEL).  Slight  decreases  in 
body  weight  in  rats  at  the  1,080-ppm 
dose  level,  although  not  biologically 
significant,  support  a  free-standing  no- 
observed-adverse-effect-level  (NOAEL) 
of  1,080  ppm  (55.9/71.8  mg/kg/day 


(males/females)).  There  were  no 
carcinogenic  effects  observed  imder  the 
conditions  of  the  study. 

5.  A  developmental  toxicity  study  in 
rats  fed  dosages  of  0,  50,  180,  650,  and 
1,000  mg/kg/day  with  a  maternal 
NO/VEL  of  180  mg/kg/day  and  a 
maternal  LEL  of  650  mg/kg/day 
(irregular  gait,  decreased  activity, 
excessive  salivation,  and  anogenital 
staining);  and  a  developmental  NOAEL 
of  180  mg/kg/day  and  a  developmental 
LEL  of  650  mg/kg/day  (21  to  22  percent 
decrease  in  fetal  weights,  filamentous 
tail,  and  lack  of  tail  due  to  the  absence 
of  sacral  and/ or  caudal  vertebrae,  and 
delayed  ossification  in  the  hyoids, 
vertebral  centrum  and/or  transverse 
processes,  stemebrae  and/or 
metatarsals,  and  pubes). 

6.  A  developmental  toxicity  study  in 
rabbits  fed  doses  of  0,  80,  160,  320,  and 
400  mg/kg/day  with  a  maternal  NOEL  of 
320  mg/kg/day  and  a  maternal  lowest 
observed  effect  level  (LOEL)  of  400  mg/ 
kg/day  (37  percent  reduction  in  body 
weight  gain  without  significant 
differences  in  group  mean  body  weights 
and  decreased  food  consumption  during 
dosing);  and  a  developmental  NOEL 
greater  than  400  mg/kg/day  (highest 
dose  tested). 

7.  A  2-generation  reproduction  study 
with  rats  fed  diets  containing  0, 150, 
600,  and  3,000  ppm  (approximately  0. 
7.5,  30,  and  150  mg/kg'day)  vrith  no 
reproductive  effects  observed  under  the 
conditions  of  the  study. 

8.  Mutagenicity  studies  including: 
Ames  assays  were  negative  for  gene 
mutation  in  Salmonella  typhimurium 
strains  TA98,  TAlOO,  TA1535,  and 
TA1537,  with  and  without  metabolic 
activity;  a  Chinese  hamster  bone 
marrow  cytogenetic  assay  was  negative 
for  structural  chromosomal  aberrations 
at  doses  up  to  5,000  mg/kg  in  Chinese 
hamster  bone  marrow  cells  in  vivo;  and 
recombinant  assays  and  forward 
mutations  tests  in  Bacillus  subtilis, 
Escherichia  coli,  and  S.  typhimurium 
were  all  negative  for  genotoxic  effects  at 
concentrations  of  greater  than  or  equal 
to  100  percent. 

9.  In  a  rat  metabolism  study,  excretion 
was  extremely  rapid  and  tissue 
accumulation  was  negligible. 

C.  Toxicological  Endpoints 

1.  Dietary—  i.  Chronic  risk.  The  Rfl3 
for  sethoxydim  is  cstlculated  at  0.09 
milligrams  per  kilogram  of  body  weight 
per  day  (mg/kg/  bwrt/day.  The  RfD  is 
based  on  a  NOEL  of  8.86  mg/kg/day 
from  a  1-year  feeding  study  in  dogs  and 
an  uncertainty  factor  of  100.  This  study 
demonstrated  equivocal  anemia  in  male 
dogs  at  the  LOEL  of  17.5  mg/kg/day. 


ii.  Acute  risk.  EPA  has  determined 
that  an  NOEL  of  180  mg/kg/day  from  a 
developmental  toxicity  study  in  rats 
should  be  used  to  assess  acute  dietary 
risk.  Decreased  fetal  weights, 
filamentous  tail,  lack  of  tail,  and 
delayed  ossification  were  observed  at 
the  LOEL  of  650  mg/kg/day.  The 
population  of  concern  for  this  risk 
assessment  are  females  13-t-  years  old. 

iii.  Cancer  risk.  EPA  has  not  fully 
determined  the  carcinogenic  potential  of 
sethoxydim.  No  positive  tumor  findings 
have  been  reported  at  this  time  in  the 
evaluations  of  rat  or  mouse 
carcinogenicity  studies.  A  repeat 
carcinogenicity  study  in  rats  was 
submitted  by  the  registrant  and  is  under 
evaluation  by  EPA.  There  was  no 
reported  carcinogenicity  in  the  repeat 
rat  study. 

2.  Non-dietary,  i.  Short-  and 
intermediate-term  risk.  A  risk 
assessment  is  not  needed  since  no 
effects  were  observed  in  a  21-day 
dermal  toxicity  study  in  rabbits  at  the 
highest  dose  tested  (1,000  mg/kg/day)  or 
in  a  developmental  toxicity  study  in 
rabbits  at  the  highest  dose  tested  (400 
mg/kg/day). 

ii.  Chronic  risk.  Chronic  risk  estimates 
are  not  required  since  non-dietary 
(occupational/residential)  exposing  will 
not  be  chronic. 

D.  Aggregate  Exposures  and  Risks 

1.  From  food.  Food  exposure  to 
sethoxydim  will  be  from  ingestion  of 
raw  and  processed  agricultural 
commodities,  as  listed  in  40  CFR  ' 

180.412  and  185.2800.  The  existing 
sethoxydim  tolerances  (published, 
including  the  ciurent  time-limited 
tolerances)  result  in  a  TMRC  that  is 
equivalent  to  the  following  percentages 
of  the  RfD: 


U.S  Population 

Ktor^Nursing  Infants  (<1  year  old) 

Children  (1  to  6  years  old) 


36% 

61% 
72% 


The  chronic  dietary  risk  assessment 
used  conservative  assumptions  resulting 
in  risk  estimates  as  high  as  72%  of  the 
reference  dose.  Actual  risks  using  more 
realistic  assumptions  would  likely 
result  in  significandy  lower  risk 
estimates. 

The  acute  dietary  risk  assessment 
resulted  in  a  MOE  of  1,200  for  females 
(13+  years  old),  the  population  of 
concern.  The  assumptions  in  this 
assessment  were:  (1)  All  tolerance  level 
residues,  (2)  100%  crop  treated,  (3)  no 
mixing  of  commodities,  and  (4)  all  foods 
consumed  in  a  day  by  a  person  had 
tolerance  level  residues.  These 
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assumptions  are  extremely  conservative; 
risk  assessment  using  more  realistic 
assumptions  would  result  in  an 
estimated  MOE  significantly  greater 
than  1.200. 

2.  From  drinking  water.  There  is 
presently  no  established  Maximum 
Concentration  Level  (MCL)  for  residues 
of  sethoxydim  in  drinking  water,  and  no 
health  advisory  levels  for  sethoxydim  in 
drinking  water  have  been  established. 
Available  monitoring  studies,  however, 
indicate  that  sethoxydim  residues  may 
migrate  to  ground  water  and  surface 
water.  In  addition,  the  available  data  are 
inadequate  to  determine  whether 
residues  of  the  degradates  of 
sethoxydim  are  likely  to  occur  in  water. 
Therefore,  assessments  of  the  risks 
posed  to  human  health  from  exposure  to 
potential  sethoxydim  residues  in 
drinking  water  was  conducted. 

The  data  used  to  estimate  exposure  in 
water  wells  are  from  one  study 
conducted  in  Missouri  involving  40 
rural  domestic  drinking  water  wells  and 
25  public  supply  drinking  water  wells. 
All  of  the  available  monitoring  data 
show  nondetectable  residues  of 
sethoxydim.  Therefore,  to  estimate 
sethoxydim  exposure  for  the  purposes 
of  exposure  and  risk  assessment,  a  value 
equal  to  one-half  of  the  limit  of 
detection  for  the  analytical  methods  was 
used  to  determine  sethoxydim  residues 
in  the  drinking  water  samples.  Samples 
from  the  rural  domestic  drinking  water 
wells  and  the  public  supply  drinking 
water  wells  were  analyzed  with 
different  analytical  methods  with- 
different  limits  of  detection  (0.2  parts 
per  billion  (ppb)  and  2  ppb, 
respectively).  This  risk  assessment 
assumes  exposiue  to  be  at  1  ppb  based 
on  one-half  of  the  higher  limit  of 
detection  (2  ppb).  Exposure  and  risk 
was  also  estimated  based  on  the  highest 
sethoxydim  residues  (42  ppb)  detected 
in  ground  water. 

>     &posures  and  risks  to  residues  of 
sethoxydim  in  drinking  water  were 
calculated  using  the  following  formulas: 

Adults  (male):  Exposure  =  (chemical 
concentration  in  micrograms  (pg]/liter  (L)  in 
consumed  water)  x  (lo-^  m^micrograms  ()ig)) 
divided  by  (70  kg  body  weight)  x  (2  L  water 
consumed/day). 

Children  (1  to  6  years):  Exposure  = 
(chemical  concentration  in  ^g/L  in  consumed 
water)  x  (lO-^  mg/^g))  divided  by  (10  kg  body 
weight)  X  (1  L  water  consiunedyday). 

i.  Chronic  exposures  and  risks  from 
drinking  water,  a.  Adult  (male)  exposure 
(based  on  estimated  residues  in  public 
water  wells)  =  (Ipig/L)  x  (10-3  m^fig) 
divided  by  (70  kg  body  weight)  x[2U 
day)  =  2.85  x  10*  mg/kg/day,  which 
accounts  for  <  1%  of  the  RfD. 

b.  Adult  (male)  exposure  (based  on 
highest  concentration  detected  in 


ground  water)  =  (42  Mg/L)  x  (10-^  nig/pg) 
divided  by  (70  kg  body  weight)  x  (2  L/ 
day)  =  1.2  x  10-'  mg/kg/day,  which 
accounts  for  1%  of  the  RfD. 

c.  Children  (1  to  6  years  old)  exposure 
(based  on  estimated  residues  in  public 
water  wells)  =  (1  )ig)/L)  x  (10-^  nig/^ig) 
divided  by  (10  kg  body  weight)  x  (1  L/ 
day)  =  1  X  10-*  mg/kg/day,  which 
accounts  for  <  1%  of  the  RfD. 

d.  Children  (1  to  6  years  old)  exposure 
(based  on  highest  concentration 
detected  in  ground  water)  =  (42  ^g)/L) 

X  (10"'  mg/^g)  divided  by  (10  kg  body 
weight)  X  (1  L/day)  =  4.2  x  10-'  mg/kg/ 
da^,  which  accounts  for  5%  of  the  ROD. 
li.  Acute  risk  from  drinking  water,  a. 
Acute  risk  fix>m  residues  of  sethoxydim 
in  drinking  water  were  calculated  as 
follows:  Exposure  =  (chemical 
concentration  in  (ig)/L  in  consumed 
water)  x  (10-'  mg/(ig)  divided  by  (kg 
body  weight)  x  (liters  (L)  of  water 
consumed/ day). 

b.  Adult  (female)  exposure  (based  on 
highest  concentration  of  sethoxydim 
detected  in  ground  water)  =  (42  Mg)^L,) 
y.  (10-'  mg/^g)  divided  by  (60  kg  body 
weight)  X  (2  L/day)  =  1.4  x  10'  jig)/kg/ 
day. 

c.  Children  (1  to  6  years  old)  exposure 
(based  on  highest  concentration  of 
sethoxydim  detected  in  ground  water)  = 
(42  jig)/L)  X  (10'  mg/ng)  divided  by  10 
kg  body  weight)  x  (1  L/day)  =  4.2  x  10'. 

d.  Margins  of  Exposure  were 
calculated  based  on  the  above  exposure 
estimates  as  follows: 

(i)  For  female  adults  consuming  water 
containing  42  ^g/L  of  sethoxydim  the 
MOE  is  equal  to  180/1.4  x  10  '  = 
130,000. 

(ii)  For  children  (1  to  6  years  old) 
consuming  water  containing  42  )ig)/L  of 
sethoxydim  the  MOE  is  equal  to  180/1.4 
x  10  '  =  43,000. 

3.  From  non-dietary  (residential) 
exposure.  Sethoxydim  is  currently 
registered  for  use  by  homeowners  on  the 
following  residential  use  sites: 
vegetables,  fruits,  flowers,  shrubs,  trees, 
and  bedding  plants.  However,  this  risk 
assessment  is  not  required. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 


assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  conunon  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  luilikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
sethoxydim  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
ciunulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
sethoxydim  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  sethoxydim  has  a  common 
mechanism  of  toxicity  with  other 
subtances. 

E.  Determination  of  Safety  for  Infants 
and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  MOE 
(safety)  for  infants  and  children  in  the 


case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  MOE 
(safety)  will  be  safe  for  infants  and 
children.  Margins  of  exposure  (safety) 
are  often  referred  to  as  uncertainty 
(safety)  factors.  EPA  believes  that 
reliable  data  support  using  the  standard 
MOE  (usually  lOOx  for  combined  inter- 
and  intra-species  variability))  and  not 
the  additional  tenfold  MOE  when  EPA 
has  a  complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  unusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
MOE. 

The  data  base  for  sethoxydim  realtive 
to  pre-  and  post-natal  toxicity  is 
complete  and  is  summarized  as  follows: 

1.  Developmental  toxicity  studies.  In 
the  rat  developmental  toxicity  study  the 
maternal  (systemic)  NOEL  is  established 
at  180  mg/kg/day,  based  on  irregular 
gait,  decreased  activity,  excessive 
salivation  and  anogenital  staining  at  650 
mg/kg/day.  The  developmental  (pup) 
NOEL  is  180  mg/kg/day,  based  on 
decreased  fetal  weights,  filamentous 
tail,  lack  of  tail,  and  delayed-ossification 
at  650  mg/l^day. 

In  the  rabbit  developmental  toxicity 
study  the  maternal  (systemic)  NOEL  is 
established  at  320  mg/kg/day,  based  on 
a  37%  reduction  in  body  weight  gain 
without  significant  differences  in  group 
mean  body  weights  and  food 
consumption  at  400  mg/kg/day.  The 
developmental  (pup)  NOEL  is  >400  mg/ 
kg/ day  (highest  dose  tested). 

2.  Reproduction  studies.  In  a  2- 
generation  reproduction  study  in  the  rat 
the  maternal/reproductive  NOEL  is 
approximately  150  mg/kg/day,  the 
highest  dose  tested.  This  study  did  not 
fully  meet  the  requirements  of  achieving 
toxicity  as  defined  by  the  Pesticide 
Assessment  Guidelines  ( OPPTS-870); 
however,  this  study  is  considered  usable 
for  regulatory  piuposes  and  a 
freestanding  NOEL  is  established  at 
approximately  150  mg/kg/day  (LOEL 
not  established).  There  were  no 
indications  of  toxicity,  dose-related 
effects  on  fertility,  or  difficult  deliveries 
in  either  parental  generation. 

Conclusions.  The  toxicological 
database  for  evaluating  pre-  and 
postnatal  toxicity  for  sethoxydim  is 
complete.  Available  data  indicate  that 
no  developmental  toxicity  was  observed 
in  the  rabbit  study  at  the  highest  dose 
tested  (400  mg/kg/day).  Maternal 
toxicity  was  observed  in  the  rabbit  at  the 
highest  dose  tested  and  consisted  of 
significant  reductions  in  body  weight 
gain  and  food  consumption.  In  the  rat 


developmental  study  developmental 
toxicity  was  observed  in  the  presence  of 
significant  maternal  toxicity  at  a  high 
dose  level  (650  mg/kg/day).  There  was 
no  parental  or  reproductive  toxicity 
observed  in  a  multigeneration 
reproduction  study  at  doses  up  to  150 
mg/kg/day  (highest  dose  tested).  These 
data  taken  together  suggest  minimal 
concern  for  developmental  or 
reproductive  toxicity  and  do  not 
indicate  any  increased  pre-  or  postnatal 
sensitivity;  and  no  additional 
uncertainty  factor  for  increased 
sensitivity  in  infants  and  children  is 
appropriate.  Therefore,  EPA  concludes 
that  reliable  data  support  using  a 
himdredfold  uncertainty  factor  and  that 
uncertainty  factor  will  protect  the  safety 
of  infants  and  children  without  an 
^additional  tenfold  imcertainty  factor. 
Based  on  very  conservative  exposure 
assumptions,  EPA  concludes  that 
aggregate  exposure  to  children  and 
infants  will  not  exceed  the  RfD.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure. 

F.  Other  Considerations 

1.  Endocrine  effects.  An  evaluation  of 
the  potential  effects  on  the  endocrine 
systems  of  mammals  has  not  been 
determined;  however,  no  evidence  of 
such  effects  were  reported  in  the 
chronic  toxicology  studies  described 
above.  There  were  no  observed 
pathology  of  the  endocrine  organs  in 
these  studies.  There  is  no  evidence  at 
this  time  that  sethoxydim  causes 
endocrine  effects. 

2.  Metabolism  in  plants  and  animals. 
The  metabolism  of  sethoxydim  in  plants 
and  animals  is  adequately  understood 
for  the  purposes  of  these  tolerances.  The 
residues  of  concern  in  plants  and 
animals  are  sethoxydim  and  its 
metabolites  containing  the  2- 
cyclohexen-1-one  moiety  calculated  as 
sethoxydim,  as  specified  in  40  CFR 
180.412. 

3.  Secondary  residues.  Carrot  culls  are 
the  only  aniTnal  feed  items  associated 
with  these  uses.  Secondary  residues  in 
nnitnal  commodities  are  not  expected  to 
exceed  existing  tolerances  as  a  result  of 
this  use. 

4.  Analytical  method.  There  is  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  sethoxydim  and 
its  metabolites  in  or  on  food  with  a  limit 
of  detection  that  allows  monitoring  of 
food  with  residues  at  or  above  the  levels 
set  in  this  tolerance.  Method  30G,  is 
available  in  PAM,  Vol  II  to  enforce  the 
tolerance  expression.  Method  30G  is  a 
capillary  gas  chromatography  method 
which  uses  flame  photometric  detection 


in  the  sulfur  mode  and  determines  total 
residues  of  sethoxydim  and  its 
metabolites  containing  the  2- 
cyclohexen-1-one  moiety. 

5.  International  tolerances.  There  are 
no  Codex,  Canadian,  or  Mexican 
Maximum  Residue  Levels  or  tolerances 
established  for  sethoxydim  in/on 
asparagus,  endive,  carrots,  cranberry,  or 
mint. 

n.  Summary  of  Findings 

Both  the  chronic  and  acute  dietary 
risk  assessments  are  conservative  and 
represent  overestimates  of  risk  because 
they  assume  tolerance  level  residues 
and  100%  crop  treated  for  ail 
commodities  having  sethoxydim 
tolerances.  Refinement  of  dietary 
exposure  estimates  using  percent  crop 
treated  data  and/or  anticipated  residue 
data  would  result  in  significanUy  lower 
dietary  exposure  estimates.  Aggregate 
chronic  risks  are  estimated  at  37%  of 
the  RfD  (36%  for  food  and  1%  for  water) 
for  the  general  population,  and  77%  of 
the  RfD  (72%  for  food  and  5%  for  water 
for  children  (1  to  6  years  old)).  For  acute 
dietary  risks,  the  calculated  MOE's  for 
the  population  subgroup  of  concern 
(females  13-»-  years  old)  is  1,200  from 
residues  of  sethoxydim  in  food  and  > 
130,000  for  residues  in  drinking  water. 
The  aggregate  MOE  is  also  1,200. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  the 
establishment  of  the  time-limited 
tolerances  by  amending  40  CFR  180.412 
will  be  safe;  therefore,  the  time-limited 
tolerances  are  established  as  set  forth 
below. 

In  addition  to  the  time-limited 
tolerances  being  amended,  since  for 
purposes  of  establishing  tolerances 
FQPA  has  eliminated  all  distinctions 
between  raw  and  processed  food,  EPA  is 
combining  the  tolerances  that  now 
appear  in  §§  185.2800  and  186.2800 
with  the  tolerances  in  §  180.412  and  is 
eliminating  §§  185.2800  and  186.2800. 

m.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was 
provided  in  the  old  section  408  and  in 
section  409.  However,  the  period  for 
filing  objections  is  60  days,  rather  than 
30  days.  EPA  currenUy  has  procedural 
regulations  which  governs  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
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appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  June  10,  1997  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  simunary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  pcior  notice. 

IV.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [OPP- 
300467;  PP  0E3909,  2E4052,  2E4065, 
2E4092,  and  3E41621.  A  public  version 
of  this  record,  which  does  not  include 
any  information  claimed  as  CBI,  is 
available  for  inspection  from  8:30  a.m. 
to  4  p.m.,  Monday  through 
Friday  .excluding  legal  holidays.  The 
public  record  is  located  in  Room  1132 


of  the  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests,  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record.  The  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

V.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993),  this  action  is  not 
a  "significant  regulatory  action"  and 
since  this  action  does  not  impose  any 
information  collection  requirements 
subject  to  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
it  is  not  subject  to  review  by  the  Office 
of  Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093. 
October  28, 1993).  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Because  tolerances  established  on  the 
basis  of  a  petition  under  section  408(d) 
of  FFDCA  do  not  require  issuance  of  a 
proposed  rule,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act  (RFA).  15  U.S.C.  604(a). 
do  not  apply.  Prior  to  the  recent 
amendment  of  the  FFDCA.  EPA  had 
treated  such  rulemakings  as  subject  to 
the  RFA;  however,  the  amendments  to 
the  FFDCA  clarify  that  no  proposal  is 
required  for  such  rulemakings  and 
hence  that  the  RFA  is  inapplicable. 
Nonetheless,  the  Agency  has  previously 
assessed  whether  establishing  tolerances 
or  exemptions  from  tolerance,  raising 
tolerance  levels,  or  expanding 
exemptions  adversely  impact  small 
entities  and  concluded,  as  a  generic 
matter,  that  there  is  no  adverse  impact. 
(46  FR  24950)  (May  4.  1981). 


Pursuant  to  5  U.S.C.  801(a)(1)(A),  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects 

40  CFR  Part  180 

Enviromnental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  185 

Environmental  protection.  Food 
additives.  Pesticides  and  pests. 

40  CFR  Part  186 

Environmental  protection.  Animal 
feeds.  Pesticides  and  pests. 

Dated:  April  4,  1997. 

Penelope  A.  Fenner-Crisp, 

Acting  Director,  Office  of  Pesticide  Progmms. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180—  [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  Section  180.412  is  amended  as 
follows: 

i.  By  revising  the  section  heading  to 
read  as  set  forth  below. 

ii.  By  revising  paragraph  (a). 

iii.  In  paragraph  (b)  by  removing  the 
text  and  by  adding  the  heading  "Section 
1 8  emergency  exemptions. ' ' ,  and 
reserving  it, 

iv.  By  revising  paragraph  (c). 

v.  By  removing  the  text  of  paragraph 
(d).  adding  a  heading  entitled  "Indirect 
and  inadvertent  residues."  and 
reserving  it. 


§180.412 
residues. 


Sethoxydim;  tolerances  for 


(a)  General.  Tolerances  are 
established  for  combined  residues  of  the 
herbicide  2-  [  1  -(ethoxyimino)butyll-5-[2- 
(ethylthio)propyl]-3-hyd^oxy-2- 
cyclohexen-l-one  (CAS  Reg.  No.  74051- 
80-2)  and  its  metabolites  containing  the 
2-cycIohexen-l-one  moiety  (calculated 
as  the  herbicide)  in  or  on  Uie  following 
conunodities: 
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Commodity 


Parts  per 
million 


Expiration/Revocation  Date 


Alfalfa,  forage «. 

Alfalfa,  hay  

Almond  hulls 

Apple  pomace,  wet  and  dry 

Asparagus  

Beans,  dry 

Beans,  forage 

Beans,  hay  

Beans,  succulent 

Bluet)erries  

Brassica  leafy  vegetat>les  ... 

Bulb  vegetables 

Canola/rapeseed,  meal 

Canola/rapeseed 

Cami  

Cattle,  fat 

Cattle,  ml)yp 

Cattle,  meal 

Celery 

Citrus  fruits 

Citrus  molasses 

Citrus  pulp,  dried ».. 

Clover,  forage 

Clover,  hay ; 

Cottonseed  soapstock 

Corn,  field,  grain 

Com  fodder 

Com  forage 

Com,  sweet  (K+CWHR) 

Cranberry  

Cottonseed 

Cucurbits  vegetables 

Eggs 


head 
leaf ... 


Flaxseed 

Flaxseed  meal 

Flax  straw 

Fruiting  vegetables .*.. 

Goats,  fat 

Goats,  mbyp 

Goats,  meat 

Grape  pomace,  wet  arxl  dry 

Grapes 

Hogs,  fat 

Hogs,  mbyp 

Hogs,  meat 

Horses,  fat 

Horses,  mbyp 

Horses,  meat 

Lentils 

Lettuce, 
Lettuce, 

Milk ; 

Peanuts 

Peanuts,  hull  

Peanut  soapstock 

Peas,  dry 

Peas,  forage 

Peas,  hay ».... 

Peas,  succulent 

Peppennint,  tops  (stems  and  leaves)  ... 

Pome  fruits 

Potatoes _ 

Potato  flakes 

Potato  granules .♦.. 

Potato  waste,  processed  (wet  and  dry) 

Poultry,  fat 

Poultry,  mbyp 

Poultry,  meat 

Raisins 

Raisin  waste 

Raspt>efries , 


40.0 

40.0 

2.0 

0.8 

4.0 

20.0 

10.0 

50.0 

5.0 

4.0 

5.0 

1.0 

40.0 

35.0 

1.0 

0.2 

0.2 

0.2 

1.0 

0.5 

1.5 

1.5 

35.0 

50.0 

15 

0.5 

2.5 

2.0 

0.2 

2.0 

5.0 

4.0 

2.0 

5.0 

7 

2.0 

4.0 

0.2 

0.2 

0.2 

6.0 

0.2 

0.2 

0.2 

0.2 

0.2 

0.2 

0.2 

30.0 

1.0 

2.0 

0.05 

25.0 

5.0 

75.0 

40.0 

20.0 

40.0 

10.0 

30.0 

0.2 

4.0 

8.0 

8.0 

8.0 

02 

2.0 

02 

1.0 

1.0 

5.0 


(N) 


Hone 
None 
Hone 
Hone 

December  31,  1998 
Nk)ne 
Hone 
rtone 
Hone 
Hone 
None 
None 
None 
Hone 

December  31,  1998 
r^orw 
Norw 
None 
None 
None 
None 
None 


None 
None 


None 
None 
December  31, 1998 
None 
None 


None 
None 
None 
None 
None 
None 
None 
None 


None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
Norte 
December  31,  1998 
None 
None 
None 


None 
None 
None 
None 
None 
None 
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Commodity 


Sheep,  fat 

Sheep,  mt>yp 

Sheep,  meat 

Soybean,  hay  

Soyt>eans  

Speamnint,  tops  (stems  and  leaves) 

Spinach  „. 

Strawt)ernes  

Sugar  beef  molasses . . 

Sugar  beet,  roots  

Sugar  beet,  tops 

Sunflower  meal  

SunfkMver  seeds 

Sweet  potato  

Tomato  pomace,  dried 

Tomato  products,  corx^entrated 

Tree  nuts 


Parts  per 
million 


0.2 

0.2 

0.2 

10.0 

10.0 

30.0 

4.0 

10.0 

10.0 

1.0 

3.0 

20.0 

7.0 

4.0 

12.0 

24 

0.2 


Expiration/Revocation  Date 


None 
None 
None 
None 
None 
December  31,  1998 
None 
None 
None 
None 
f^ne 
None 
None 
None 
None 
t^one 
None 


(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registration.  Tolerances  with  regional 


registration,  as  defined  in  §  180.1(n),  are 
established  for  the  combined  residues  of 
the  herbicide  2-[l-(ethoxyimino)butyll- 
5-(2-(ethylthio)propyl)-3-hydroxy-2- 


cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  following  commodities: 


Commodity 


Artichokes 

Endive  

Rhubarb  ... 


Parts  per 
million 


3.0 
2.0 
0.3 


Expiration/Revocation  Date 


None 

December  31,  1998 

None 


(d)  Indirect  and  inadvertent 
residues.  (Reserved  ] 

PART  185— CAMENDEDl 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Antbority:  21  U.S.C.  346a  and  348. 

§185.2800  [Removed] 

b.  Section  185.2800  is  removed. 
PART  186— [AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.342.  348.  and  701. 

§  186.2800  [Removed] 

b.  Section  186.2800  is  removed. 
(FR  Doc.  97-9374  Filed  4-10-97;  8:45  am] 

BNJJNG  COD€  6640-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180, 185,  and  186 
(OPP-300470;  FRL-6598-2] 
RIN  2070-nAC78 

Norflurazon;  Pesticide  Tolei^nce  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
the  herbicide  norflurazon  in  or  on  the 
raw  agricultural  commodities 
bermudagrass  hay  and  forage  in 
connection  with  EPA's  granting  of 
emergency  exemptions  imder  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
norflurazon  on  bermudagrass  in  the 
states  of  Alabama,  Georgia,  Louisiana, 
Mississippi,  and  Texas.  This  regulation 
establishes  maximum  permissible  levels 
for  residues  of  norflurazon  in  these 
foods  pursuant  to  section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 


Protection  Act  of  1996.  The  tolerances 
will  expire  and  be  revoked  by  EPA  on 
November  30,  1998. 

DATES:  This  regulation  becomes  ^ 

effective  April  11, 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  June  10,  1997. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-3004701, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm,  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  document  control  number,  [OPP- 
3004701,  must  also  be  submitted  to: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  a  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
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1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300470).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFOMNATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505W),  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Sixth  Floor,  Crystal  Station  #1,  2800 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  308-8326,  e-mail: 
pemberton.  Hbby^epamail .  epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
tolerances  for  residues  of  norflurazon  on 
bermudagrass  forage  at  2  ppm  and 
bermudagrass  hay  at  3  ppm.  These 
tolerances  will  expire  on  November  30, 
1998. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
vmder  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)  (FR1^5572-9). 

New  section  408rb)(2)(A)(i)  allows 
EPA  to  establish  a  tolerance  (the  legal 


limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe."  Section 
408(b)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposvues  and  all  other 
exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..."      

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166.  Section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA. 
Section  408(1  )(6)  also  requires  EPA  to 
promulgate  regulations  by  August  3, 
1997,  governing  the  establishment  of 
tolerances  and  exemptions  under 
section  408(1)(6)  and  requires  that  the 
regulations  be  consistent  with  section 
408(bJ(2)  and  (c)(2)  and  FIFRA  section 
18. 

Section  408(11(6)  allows  EPA  to 
establish  tolerances  or  exemptions  from 
the  requirement  for  a  tolerance,  in 
connection  with  EPA's  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 
a  period  for  public  comment.  Thus, 
consistent  with  the  need  to  act 
expeditiously  on  requests  for  emergency 
exemptions  under  FIFRA,  EPA  can 
establish  such  tolerances  or  exemptions 
under  the  authority  of  section  408(e) 
and  (1)(6)  without  notice  and  comment 
rulemaking. 

In  establishing  section  18-related 
tolerances  and  exemptions  during  this 
interim  period  before  EPA  issues  the 
section  408(1)(6)  procedural  regulation 
and  before  EPA  makes  its  broad  policy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  section 
408,  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 


408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  section  18  tolerance  and 
exemption  decisions  will  be  made  on  a 
case-by-case  basis  and  will  not  bind 
EPA  as  it  proceeds  with  further 
rulemaking  and  policy  development 
EPA  intends  to  act  on  section  18-related 
tolerances  and  exemptions  that  clearly 
qualify  under  the  new  law. 

n.  Emergency  Exemptions  for 
Norflurazon  on  Bermudagrass  and 
FFDCA  Tolerances 

EPA  has  authorized  use  under  FIFRA 
section  18  of  norflurazon  on 
bermudagrass  hay  meadows  and  patures 
for  control  of  grassy  weeds. 
Bermudagrass  requires  at  least  2  years  to 
completely  cover  a  planted  area  and 
successfully  compete  with  annual 
grassy  weeds.  Successful  establishment 
during  the  first  2  years  is  critically 
important  to  profitable  production  from 
a  bermudagrass  hay  meadow.  Annual 
grassy  v/eed  encroachment  and  resulting 
variable  bermudagrass  stands  will 
reduce  the  quantity  of  hay  produced 
and  the  overall  quality.  A  hay  field  does 
not  reach  maximum  hay  production  for 
3  or  4  years  after  establishment 
depending  on  the  degree  of  success  in 
establishment.  For  the  next  6  to  7  years, 
growers  should  receive  maximum 
economic  yield  and  retiun  on  their 
annual  investments.  The  market  will  not 
accept  bermudagrass  hay  contaminated 
with  weeds  or  annual  grasses. 
Bermudagrass  stands  often  begin  to 
decline  after  about  10  years  due  to 
diseases,  insect  problems,  fertility 
imbalances,  or  environmental  stresses. 
Establishment  of  a  new  stand  of 
bermudagrass  is  the  most  cost  effective 
way  of  maintaining  maximum  quality 
and  quantity  of  hay.  Atrazine  and 
simazine.  which  traditionally  provided 
control  of  these  weeds,  were  voluntarily 
canceled  in  1990  resulting  in  this 
urgent,  nonroutine  situation.  After 
having  reviewed  their  submissions,  EPA 
concurs  that  emergency  conditions 
exist. 

As  part  of  its  assessment  of  these 
specific  exemptions,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
norflurazon  on  bermudagrass  hay  and 
forage.  In  doing  so.  EPA  considered  the 
new  safety  standard  in  FFDCA  section 
408(b)(2),  and  EPA  decided  that  the 
necessary  tolerances  under  FFDCA 
section  408(1)(6)  would  clearly  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  These 
tolerances  for  residues  of  norflurazon 
will  permit  the  marketing  of 
bermudagrass  hay  and  forage  treated  in 
accordance  with  the  provisions  of  the 
section  18  emergency  exemptions. 
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Consistent  with  the  need  to  move 
quicidy  on  these  emergency  exemptions 
in  order  to  address  an  urgent  non- 
routine  situation  and  to  ensure  that  the 
resulting  food  is  safe  and  lawful,  EPA  is 
issuing  these  tolerances  without  notice 
and  opportunity  for  public  comment 
under  section  408(e)  as  provided  in 
section  408(1)(6).  Although  these 
tolerances  will  expire  and  be  revoked  by 
EPA  on  November  30,  1998.  under 
FFDCA  section  408(1)(5).  residues  of 
norflurazon  not  in  excess  of  the  amount 
specified  in  these  tolerances  remaining 
in  or  on  bermudagrass  hay  and  forage 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  during 
the  term  of.  and  in  accordance  with  all 
the  conditions  of,  the  emergency 
exemptions.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

EPA  has  not  made  any  decisions 
about  whether  norflurazon  meets  the 
requirements  for  registration  under 
FIFRA  section  3  for  use  on 
bermudagrass  or  whether  permanent 
tolerances  for  norflurazon  for 
bermudagrass  hay  and  forage  would  be 
appropriate.  This  action  by  EPA  does 
not  serve  as  a  basis  for  registration  of 
norflurazon  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  action  serve  as  the  basis  for 
any  States  other  than  Alabama,  Georgia. 
Louisiana,  Mississippi,  and  Texas  to  use 
this  product  on  this  crop  under  section 
18  of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemptions  for  norflurazon,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 


Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  margin  of  exposure 
calculation  based  on  the  appropriate 
NOEL)  will  be  carried  out  based  on  the 
natiue  of  the  carcinogenic  response  and 
the  Agency's  knowledge  of  its  mode  of 
action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consiuned  daily  if 
each  food  item  contained  pesticide 


residues  equal  to  the  tolerance.  The* 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
the  crop  is  treated  by  pesticides  that 
have  established  tolerances.  If  the 
TMRC  exceeds  the  RfD  or  poses  a 
lifetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

rv.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  these  actions. 
Norflurazon  is  registered  by  EPA  for 
several  agricidtural  as  well  as  non- 
agricultural  uses.  EPA  believes  it  has 
sufficient  data  to  assess  the  hazards  of 
norflurazon  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  the 
time-limited  tolerances  for  residues  of 
norflurazon  on  bermudagrass  hay  and 
forage.  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  these  tolerances  follows. 

A.  Toxicological  Profile 

1.  Chronic  toxicity.  Based  on  the 
available  chronic  toxicity  data,  EPA's 
Office  of  Pesticide  Programs  (OPP)  has 
established  the  RfD  for  norflurazon  at 
0.02  milligrams(mg)/kllogram(kg)/day. 
The  RfD  was  established  based  on  a 
NOEL  (no  observable  effect  level)  of 
1.53  mg/kg/day  in  a  6-month  dog 
feeding  study.  The  LEL  (lowest  effect 
level)  was  based  on  absolute  and 
relative  liver  weight  and  increased 
cholesterol  levels.  An  uncertainty  factor 
(UF)  of  100  was  used  to  account  for  both 
Inter-species  extrapolation  and  intra- 
species  variability. 

2.  Acute  toxicity.  Agency  toxicologists 
have  recommended  that  the 
developmental  NOEL  of  30  mg/kg/day 
from  the  rabbit  developmental  toxicity 
study  be  used  for  acute  dietary  risk 
calculations.  The  developmental  LEL  of 
60  mg/kg/day  is  based  on  increased 
skeletal  variations.  The  population  of 
concern  for  this  risk  assessment  is 
females  13+  years  old. 

3.  Short-tenn  non-dietary  inhalation 
and  dermal  toxicity.  OPP  recommends 
use  of  the  21 -day  dermal  toxicity  study 


in  rabbits  for  short-  and  intermediate- 
term  MOE  calculations. 

The  NOEL  was  375  mg/kg/day  and 
the  LEL  of  1,000  mg/kg/day  was  based 
on  increased  absolute  and  relative  liver 
weights,  and  increased  alkaline 
phosphatase. 

4.  Carcinogenicity.  Norfliuazon  is 
classified  as  a  "Group  C",  possible 
human  carcinogen,  by  the 
Carcinogenicity  Peer  Review  Committee 
(CPRC).  The  CPRC  recommended  using 
the  RID  approach  for  quantification  of 
human  risk. 
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B.  Aggregate  Exposure 

Tolerances  for  residues  of  norflurazon 
in  or  on  food/feed  commodities  are 
currently  expressed  in  terms  of  the 
herbicide  norflurazon  (4-chloro-5- 
(methylamino)-2-(alpha,  alpha,  alpha- 
trifluoro-in-tolyl)-3-(2H)-pyridazinone) 
and  its  desmethyl  metabolite  4-chloro-5- 
(amlno)-2-alpha,  alpha,  alpha-trifluoro- 
m-tolyl)-3(2H)-pyridazinone  (40  CFR 
180.356,  185.4450,  and  186.4450). 
Existing  norflurazon  tolerances  for  meat, 
milk,  poultry,  and  eggs  are  not  expected 
to  be  exceeded  and  are  adequate  to 
cover  any  secondary  residues  which 
might  occur  in  animal  conunodities  as 
a  result  of  this  use  on  bermudagrass. 

For  the  purpose  of  assessing  chronic 
dietary  exposiu«  from  norfliuazon,  EPA 
assumed  tolerance  level  residues  and 
100%  of  crop  treated  for  the  proposed 
use  of  norflurazon.  These  conservative 
assumptions  result  in  overestimation  of 
human  dietary  exposures. 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposure 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
surface  water),  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  boimding  fig\u«  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfDs  or  acute 
dietary  NOELs)  and  assumptions  about 
body  weight  and  consumption,  to 


calculate,  for  each  pesdcide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
consumption  of  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  norflurazon  to  exceed  the 
RfD  If  the  tolerances  being  considered  in 
this  document  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
norflurazon  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 
prevent  the  Agency  from  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerances  are  granted. 

Based  on  the  available  studies  used  in 
EPA's  assessment  of  environmental  risk, 
norflurazon  is  persistent  and  mobile. 
The  "Pesticides  in  Groundwater  Data 
Base"  (EPA  734-12-92-001,  September 
1992)  reported  sampling  of  wells  for 
norflurazon  residues  in  Texas  and 
California.  Texas  reported  188  wells 
sampled,  California  reported  6  wells 
sampled.  No  detection  of  residues  were 
reported  in  any  of  the  sampled  wells. 
There  is  no  established  Maximum 
Concentration  Level  (MCL)  for  residues 
of  norflurazon  in  drinking  water.  No 
drinking  water  health  advisory  levels 
have  been  established  for  norflurazon. 

Norflurazon  is  registered  for  uses, 
such  as  fencerows  and  around 
buildings,  that  could  result  in  non- 
occupational exposure,  and  EPA 
acknowledges  that  there  may  be  short- 
,  intermediate-,  and  long-term  non- 
occupational, non-dietary  exposure 
scenarios.  At  this  time,  the  Agency  has 
insufficient  information  to  assess  the 
potential  risks  from  such  exposure. 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  conunon  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 


common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begim  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicab  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effiacts  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical-specific  data,  much  of 
which  may  not  be  presenUy  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
norflurazon  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Uidike  other  pesticides 
for  which  EPA  has  followed  a 
ciunulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
norflurazon  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  norflurazon  has  a  common 
mechanism  of  toxicity  v^th  other 
subtances. 

C.  Safety  Determinations  for  U.S. 
Population 

Taking  into  account  the  completeness 
and  reliability  of  the  toxicity  data,  EPA 
has  concluded  that  chronic  dietary 
exposure  to  norflurazon  in  food  from 
published  tolerances  will  utilize  10 
percent  of  die  RfD  for  the  U.S. 
population.  EPA  generally  has  no 
concern  for  chronic  exposures  below 
100  percent  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  The  acute  dietary 
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exposure  endpoint  of  concern  for 
norflurazon  is  developmental.  For  the 
population  of  concern,  females  13+ 
years,  a  MOE  of  3,000  was  calculated. 
This  MOE  value  does  not  exceed  the 
Agency's  level  of  concern  for  acute 
dietary  exposure.  Dietary  cancer 
concerns  are  adequately  addressed  by 
the  chronic  exposure  analysis  using  the 
RfD.  Short-  and  intermediate-term 
aggrgate  risk  takes  into  account 
exposure  from  chronic  dietary  food  and 
water  plus  indoor  and  outdoor 
residential  exposure.  Short-  and 
intermediate-term  MOE's  for  the  U.S. 
population  was  calculated  to  be  11,000. 
Despite  the  potential  for  exposure  to 
norflurazon  from  drinking  water  and 
outdoor  residential  uses,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD  or  the  Agency's  level 
of  concern  for  acute,  short-  and 
intermediate-term  dietary  exposure. 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  for  the 
U.S.  poulation  from  aggregate  exposure 
to  norflurazon  residues. 

D.  Determination  of  Safety  for  Infants 
and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  pre-and  post-natal 
toxicity  and  the  completeness  of  the 
database  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
will  be  safe  for  infants  and  children. 
Margins  of  exposure  (safety)  are  often 
referred  to  as  uncertainty  (safety) 
factors.  EPA  believes  that  reliable  data 
support  using  the  standard  margin  of 
exposure  (usually  lOOx  for  combined 
inter-  and  intra-species  variability))  and 
not  the  additional  ten-fold  margin  of 
exposure  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  margin  of  exposure.  Based 
on  current  toxicological  data 
requirements,  the  data  base  for 
norflurazon  relative  to  pre-  and  post- 
natal toxicity  is  complete. 

The  results  of  the  rabbit 
developmental  toxicity  study  required 
an  acute  dietary  risk  assessment  be 
p)erformed  for  additional  pre-natal 
sensitivity  due  to  skeletal  variations. 
However,  the  MOE  of  3,000  is  adequate 
to  protect  against  any  pre-natal  fetal 
risks.  In  the  rabbit  developmental 
toxicity  study,  the  NOEL  of  30  mg/kg/ 
day  was  the  same  for  both 
developmental  and  maternal  toxicity. 
The  developmental  LEL  of  60  mg/kg/ 


day  was  based  on  increased  skeletal 
variations  and  decreased  mean  fetal 
weight.  The  maternal  LEL  of  60  mg/kg/ 
day  was  based  on  decreased  body 
weight  and  abortions.  Although  there 
were  developmental  effects  at  60  mg/kg/ 
day  in  rabbit  fetuses,  thase  findings  only 
occurred  in  the  presence  of  maternal 
toxicity.  In  the  rat  developmental 
toxicity  study,  the  developmental  NOEL 
was  identified  at;  400  mg/kg/day  (HDT), 
while  the  maternal  (systemic)  NOEL 
was  <100  mg/kg/day.  The  acute  dietary 
exposure  endpoint  of  concern  for 
norflurazon  is  developmental  (increased 
skeletal  variations).  For  the  population 
subgroup  of  concern,  females  13+  years, 
the  calculated  Margin  of  Exposure 
(MOE)  value  is  3,000. 

The  results  of  the  2-generation 
reproductive  toxicity  study  will  be  used 
to  assess  the  potential  for  additional 
pre-  and  post-natal  sensitivity.  The 
parental  (systemic)  NOEL  was  10.2  mg/ 
kg/ day  and  the  reproductive  NOEL  was 
50.8  mg/kg/day.  The  reproductive  LEL 
of  102.5  mg/kg/day  was  based  on 
increased  pup  deaths,  increased 
stillborns  and  decreased  lactation  index. 
These  effects  occurred  in  the  presence 
of  maternal  toxicity.  This  indicates  that 
there  is  no  extra  post-natal  sensitivity. 
The  NOEL  used  to  establish  the  RfD  is 
approximately  10-fold  lower  than  the 
pup  NOEL  from  the  reproduction  study; 
therefore,  EPA  concludes  that  reliable 
data  support  use  of  the  standard 
uncertainty  factor  as  protecting  the 
safety  of  infants  and  children  and  that 
an  additional  10-fold  margin  of 
exposure  is  unnecessary. 

EPA  has  concluded  tnat  the  percent  of 
the  RfD  that  will  be  utilized  by  chronic 
dietary  (food)  exposure  to  residues  of 
norflurazon  ranges  from  15%  for 
nursing  infants  (<1  year  old)  up  to  47% 
for  non-nursing  infants  (<1  year  old). 
However,  this  calculation  assumes 
tolerance  level  residues  for  all 
commodities  and  is  therefore  an  over- 
estimate of  dietary  risk.  Reflnement  of 
the  dietary  risk  assessment  by  using 
anticipated  residue  data  would  reduce 
dietary  exposure.  The  addition  of 
potential  exposure  from  norflurazon 
residues  in  drinking  water  is  not 
expected  to  result  in  an  exposure  which 
would  exceed  the  RfD.  Therefore.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  norflurazon  residues. 

V.  Other  Considerations 

The  metabolism  of  norflurazon  in 
plants  and  animals  is  adequately 
understood  for  the  purposes  of  this 
tolerance.  There  are  no  Codex  maximum 
residue  levels  established  for  residues  of 


norflurazon  and  its  desmethyl 
metabolite  in  or  on  bremudagrass  hay 
and  forage.  The  residue  of  concern,  for 
the  purposes  of  this  tolerance,  is 
norflurazon  and  its  desmethyl 
metabolite.  Adequate  methods  for 
purposes  of  data  collection  and 
enforcement  of  tolerances  for 
norflurazon  and  its  desmethyl 
metabolite  are  available.  Methods  for . 
determining  norflurazon  residues  are 
described  in  the  Pesticide  Analytical 
Manual,  Vol.  II. 

VI.  Conclusion 

Therefore,  tolerances  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  are  established  for  residues 
of  norflurazon  in  or  on  bermudagrass 
forage  at  2  ppm  and  bermudagrass  hay 
at  3  ppm.  These  tolerances  will  expire 
and  be  revoked  by  EPA  on  November 
30. 1998.  In  addition  to  the  new 
tolerance  being  established,  since  FQPA 
eliminates  all  distinctions  between  raw 
and  processed  food,  EPA  is  combining 
the  tolerances  that  now  appear  in 
§§  185.4450  and  186.4450  into 
§  180.356.  Subsequently,  §§  185.4450 
and  186.4450  are  removed. 

Vn.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  June  10,  1997  file 
written  objections  to  any  aspect  of  this 
regulation  (including  the  revocation 
provision)  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33{i).  If  a  hearing  is 
requested,  the  objections  must  include  a 


statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [OPP- 
300470].  A  public  version  of  this  record, 
which  does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests,  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record.  The  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
begiiming  of  this  document. 

K.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  this  action  is 


not  "a  significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget. 

This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described,  in 
Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093. 
October  28. 1993).  entiUed  Enhancing 
the  Intergovernmental  Partnership,  or 
special  consideration  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16. 1994). 

Because  FFDCA  section  408(1)(6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rulemaking,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  604(a).  do  not 
apply.  Nonetheless,  the  Agency  has 
previously  assessed  whether 
establishing  tolerances  or  exemptions 
frtim  tolerance,  raising  tolerance  levels, 
or  expanding  exemptions  adversely 
impact  small  entities  and  concluded,  as 
a  generic  matter,  that  there  is  no  adverse 
impact.  (46  FR  24950)  (May  4. 1981). 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Title  II  of  Pub.  L. 
104-121. 110  Stat.  847).  EPA  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2)  of  the  APA 
as  amended. 

List  of  Subjects  in  40  CFR  Parts  180, 
185,  and  186 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Feed 
additive.  Food  additive.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  4. 1997. 
Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 


b.  Section  180.356  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a),  adding  a  paragraph 
heading  and  adding  alphabetically  three 
new  entries  to  the  table  therein  to  the 
newly  redesignated  paragraph  (a), 
adding  a  new  paragraph  (b).  and 
reserving  paragraphs  (c)  and  (d)  to  read  . 
as  follows: 

§  180.356    Norflurazon,  tolerances  for 
residues. 

(a)  General.  *  *  * 


Commodity 

Parts  per  mik 
lion 

•                             •                             • 

Citrus  molasses     

•              • 
1.0 

•        •        * 

Dried  citrus  duId 

*                             • 

0.4 

•                             •                             • 

Dried  hODS     

•                             • 

3.0 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  residues  of  the  herbicide  norflurazon 
(4-chloro-5-(methylamino)-2-(alpha, 
alpha,  alpha-trifluoro-in-tolyl)-3- 
(2H)pyridazinone)  and  its  desmethyl 
metabolite  4-chloro-5-(amino)-2-alpha, 
alpha,  alpha-trifluoro-ni-tolyl)-3(2H)- 
pyridazinone  in  connection  with  use  of 
the  pesticide  under  section  18 
emergency  exemptions  granted  by  EPA. 
The  tolerances  are  specified  in  the 
following  table.  The  tolerances  expire 
and  will  be  revoked  on  the  date 
specified  in  the  table  by  EPA. 


Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

Grasses,  Ber- 
muda, Forage 

Grasses,  Ber- 
muda, Hay 

2.0 
3.0 

November 
30.  1998 

November 
30,  1998 

(c)  Tolerances  with  regional 
registration.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

PART  185— [AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185. 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

§  185.4450  [RMTtoved] 

b.  Section  185.4450  is  removed. 
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PART  186— [AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Anthority:  21  U.S.C.  342.  348  and  701. 

§186.4450  [Removed] 

b.  Section  186.4450  is  removed. 

(FR  Doc.  97-9375  Filed  4-10-97;  8:45  ami 
BHJJNQCOOE  tseo-eo-f 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  2 
[CGD  97-001] 
RIN2115-AF41 

Delegation  of  Authority  to  Officer  in 
Charge,  Marine  Inspection. 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
authorizing  Officers  in  Charge.  Marine 
Inspection  (OCMIs)  to  redelegate 
signature  authority  for  certain  vessel 
inspection  documents.  Currently,  the 
OCMI  signs  all  vessel  inspection 
documents.  This  rule  %vill  authorize 
redelegation  of  that  function  to  reduce 
the  number  of  documents  OCMIs  must 
sign. 

DATES:  This  rule  is  effective  on  April  11, 
1997. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street.  SW.,  Washington,  DC 
20593-0001  between  9:30  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (202)  267-1477. 

FOR  FURTHER  INFORMATKW  CONTACT:  LT 
Eric  Christensen,  Project  Manager, 
Vessel  and  Facility  Gyrating  Standards 
Division  {G-MSO-2),  (202)267-1055. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

The  delegation  of  authority  from  the 
Commandant  of  the  Coast  Guard  to 
Officer  in  Charge,  Marine  Inspection 
gives  signatiue  authority  to  the  OCMI 
for  various  inspection  documents. 
During  a  recent  reorganization,  the 
Coast  Guard  established  Activity 


Commands  which  combine  OCMI, 
Captain  of  the  Port  (COTP),  and  Group 
functions.  Activities  are  large  units  that 
perform  a  large  number  of  tasks 
including  many  requiring  the  OCMI's 
signature.  This  rule  will  authorize 
redelegation  of  that  signatory  function 
to  reduce  the  number  of  vessel 
inspection  documents  OCMIs  must  sign 
personally. 

Discussion  and  Change 

The  rationale  for  this  change  is  that 
many  routine  documents  don't  require 
the  personal  attention  of  the  OCMI,  and 
increasing  responsibilities  of  the  OCMI 
will  mean  that  the  official's  attention  is 
needed  more  urgently  elsewhere. 
Regulations  currently  require  the  OCMI 
to  personally  sign  hundreds  of 
inspection  documents  issued  by  each 
Marine  Safety  Office  each  year.  In  many 
cases,  a  new  computer-generated 
Certificate  of  Inspection  is  based  on  an 
administrative  change  such  as 
ownership  or  address  and  not  on  any 
substantive  change  in  the  vessel 
particulars.  Authority  to  redelegate 
signatory  authority  would  relieve  the 
OCMI  of  a  substantial  paperwork 
burden. 

The  Coast  Guard  is  proceeding 
directly  to  a  final  rule  imder  section 
553(b)(3)(A)  of  the  Administrative 
Procedures  Act  (5  U.S.C.  551  et  seq.) 
which  excludes  rulemakings  relating  to 
agency  organization,  procedure,  or 
practice  from  the  requirements  of  public 
notice  and  comment.  These  changes  are 
administrative  and  will  not  impact  the 
type  or  quality  of  Coast  Guard  services 
performed. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
As  this  rule  involves  internal  Agency 
practices  and  procedures,  it  will  noi 
impose  any  costs  on  the  public. 

Collection  of  Information 

This  rule  contains  no  new  coUection- 
of-information  requirements  under  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  interim 
rule  and  concluded  that,  under  §  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  exclusion  is  in  accordance  with 
paragraphs  2.B.2.e.(34)  (a)  and  (b), 
concerning  regulations  that  are  editorial 
or  procedural  and  concerning  internal 
agency  functions  or  organization.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  2 

Marine  safety.  Reporting  and 
recordkeeping  requirements.  Vessels. 

For  the  reasons  set  forth  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  2  as  follows: 

PART  2— VESSEL  INSPECTIONS 

1 .  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  43  U.S.C.  1333; 
46  U.S.C.  3306,  3703;  E.O.  12334,  3  CFR, 
1980  Comp.,  p.  277;  49  CFR  1.46;  subpart 
2.45  also  issued  under  the  authority  of  Act 
Dec.  27, 1950,  Ch.  1155,  sees.  1.  2.  64  Stat. 
1120  (see  46  U.S.C.  App.  note  prec.  1).   ^ 

2.  Section  2.01-30  is  added  to  read  as 
follows: 

§2.01-30    Delegation  of  OCMI  signature 
auttiortty. 

The  OCMI  may  redelegate  to  one 
individual  on  his  or  her  staff  authority 
to  sign  documents  issued  under  this 
subpart. 

Dated:  March  31, 1997. 
J.  C.  Card, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
(FR  Doc.  97-9409  Filed  4-10-97;  8:45  am] 
BILUNQ  CODE  4«10-14-«> 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-94;  RM-6790] 

Radio  Broadcasting  Services;  Eufaula, 
Wagoner,  Warner,  Sand  Springs,  OK 

AGENCY:  Federal  Conununications 
Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Tri-Mac  Broadcasting  (now 
K95.5,  Inc.),  reallots  Channel  271A  from 
Wagoner  to  Warner.  OK.  as  the 
community's  first  local  aural 
transmission  service,  and  modifies  the 
license  of  Station  KRQZ-FM  to  specify 
Warner  as  its  community  of  license.  See 
61  FR  20206.  May  6,  1996.  Channel 
2  71 A  can  be  allotted  to  Warner  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
1.2  kilometers  (0.7  miles)  northwest,  at 
coordinates  35-33-27  North  Latitude 
and  95-14—41  West  Longitude,  to  avoid 
a  short  spacing  to  Station  KENA-FM, 
Chaimel  271C3.  Mena,  AR.  The 
counterproposal  filed  by  Music  Sound 
Radio,  Inc.,  licensee  of  Station 
KTFX{FM),  Sand  Springs,  OK,  to 
substitute  Channel  272C2  for  Channel 
272A  at  Sand  Springs  was  not  accepted 
for  consideration  because  there  is  no 
conflict  between  the  allotment  of 
Chaimel  271 A  at  Warner  and  Channel 
272C2  at  Sand  Springs.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  May  19, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-94. 
adopted  March  26, 1997,  and  released 
April  4, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  (202)  857-3800.  2100  M  Street. 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regidations  is  amended  as 
follows: 


47  CFR  PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§  73.202  [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Wagoner. 
Channel  271 A  and  by  adding  Warner. 
Channel  271A. 

Federal  Communications  Commission. 

John  A.  KarouBos. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(PR  Doc.  97-9439  Filed  4-10-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-207;  RM-8874] 

Radio  Broadcasting  Services;  Cawker 
City.  KS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Ruby  ).  Hoeflicker.  allots 
Channel  242C3  to  Cawker  City.  Kansas, 
as  the  commiuiity's  first  local  aural 
transmission  service.  See  61  FR  55125, 
October  24, 1996.  Channel  242C3  can  be 
allotted  to  Cawker  City  in  compliance 
with  the  Commission  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Channel 
242C3  at  Cawker  City  are  39-30-30  NL 
and  98-25-54  WL.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  May  19,  1997.  The 
window  period  for  filing  applications 
will  open  on  May  19, 1997,  and  close 
on  June  19, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Report 
and  Order,  MM  Docket  No.  96-207, 
adopted  March  26, 1997,  and  released 
April  4,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS.  Inc.,  (202)  857-3800,  2100  M 


Street,  NW,  Suite  140.  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;47  U.S.C.  154,  as  amended. 

§  73.202  (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Kansas,  is  amended 
by  adding  Cawker  City,  Chaimel  242C3. 

Federal  Communications  Commission 

John  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-9435  Filed  4-10-97;  8:45  am) 

BILUNQ  OOOE  6712-01-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  ar>d  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  961203339-7063-02;  I.D. 
1118968] 

RIN  0648-nAI88 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Scallop  Fishery  Off 
Alaska;  Scallop  Vessel  Moratorium 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  approves  a  temporary 
moratorium  on  the  entry  of  additional 
vessels  into  the  scallop  fishery  off 
Alaska.  This  action  implements 
Amendment  2  to  the  Fishery 
Management  Plan  for  the  Scallop 
Fishery  off  Alaska  (FMP)  as 
recommended  by  the  North  Pacific 
Fishery  Management  Council  (Council). 
The  purpose  of  Amendment  2  is  to 
curtail  increases  in  fishing  capacity  and 
provide  stability  for  industry  while  the 
Council  develops  a  long-term  limited 
access  system  for  this  fishery.  This 
action  is  necessary  to  promote  the 
conservation  and  management 
objectives  of  the  FMP. 
DATES:  Effective  May  12,  1997  through 
June  30,  2000,  except  for 
§  679.4(g)(l)(ii),  which. will  become 
effective  on  July  1,  1997,  through  June 
30,  2000;  and  the  17750amendments  to 


17750  Federal  Register  /  Vol.  62.  No.  70  /  Friday.  April  11,  1997  /  Rules  and  Regulations 


§§679.2.  679.4(c)(10){i).  and  679.43  will 
become  effective  May  12, 1997. 
ADDRESSES:  Copies  of  Amendment  2 
and  the  Environmental  Assessment/ 
Regulatory  Impact  Review/Final 
Regulatory  Flexibility  Analysis  (EA/ 
RIR/FRFA)  prepared  for  this  action  may 
be  obtained  from  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802,  Attn:  Lori  J. 
Gravel. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Lind. 907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  scallop  fishery  in  the  exclusive 
economic  zone  (EEZ)  off  Alaska  is 
managed  by  NMFS  under  the  FMP.  The 
FMP  was  prepared  by  the  Council  under 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  approved 
by  NMFS  on  July  26,  1995.  Regulations 
implementing  the  FMP  are  set  out  at  50 
CFR  part  679.  General  regulations  that 
also  affect  fishing  in  the  EEZ  are  set  out 
at  50  CFR  part  600. 

At  its  April  1996  meeting,  the  Council 
adopted  Amendment  2  and 
recommended  that  NMFS  prepare  a 
rulemaking  to  implement  the 
amendment.  A  notice  of  availability  of 
Amendment  2  was  published  in  the 
Federal  Register  on  December  3,  1996 
(61  FR  64087),  and  invited  comment  on 
the  amendment  through  February  3. 
1997.  No  written  conmients  were 
received  on  the  amendment.  A  proposed 
rule  to  implement  Amendment  2  was 
published  in  the  Federal  Register  on 
December  26,  1996  (61  FR  67990). 
Comments  on  the  proposed  rule  were 
invited  through  February  10,  1997.  One 
letter  containing  three  comments  on  the 
proposed  rule  was  received  by  the  end 
of  the  comment  period.  These 
comments  are  summarized  and 
responded  to  in  the  Response  to 
Comments  section  below. 

Upon  reviewing  the  reasons  for 
Amendment  2,  and  the  comments  on 
the  proposed  rule  to  implement  it, 
NMFS  has  determined  that  this  action  is 
necessary  for  the  conservation  and 
management  of  the  scallop  fishery  off 
Alaska.  Amendment  2  was  approved  by 
NMFS  on  March  5, 1997,  under  section 
304(b)  of  the  Magnuson-Stevens  Act. 
Additional  information  on  this  action 
may  be  found  in  the  preamble  to  the 
proposed  rule  and  in  the  EA/RIR/FRFA. 

Response  to  Comments 

Comment  1.  The  moratorium  will 
authorize  15  vessels  to  operate  in 
Federal  waters  outside  Cook  hilet.  We 
believe  this  is  too  large  a  fleet  to  be 
economically  sustainable.  NMFS  and 


the  State  of  Alaska  manage  the  scallop 
fishery  by  establishing  total  allowable 
catch  (TAG)  limits  that  are  actually  the 
upper  limit  of  a  range  of  harvest  that 
will  be  permitted.  It  appears  that 
analysis  of  the  scallop  moratorium  has 
focused  on  the  TAG  as  if  it  were  the 
amount  guaranteed  to  the  scallop  fleet 
for  harvest.  However,  harvests  are  often 
stopped  before  the  TAG  is  reached,  due 
to  attainment  of  the  crab  bycatch  limit 
or  because  declining  catch  per  unit 
effort  in  the  fishery  indicates  that  the 
resource  is  not  healthy  enough  to 
sustain  yield  at  the  TAG  level. 
Consequently,  the  published  TACs  do 
not  accurately  portray  the  availability  of 
scallop  resource  for  harvest. 

In  our  experience  of  over  20  years  in 
the  Alaska  scallop  fishery,  declines  in 
catch  closely  follow  years  of 
overcapitalization.  In  our  view,  the 
Federal  waters  outside  Cook  Inlet 
cannot  support  15  vessels.  The  scallop 
fishery  has  never  sustafned  that  level  of 
effort  for  more  than  a  2-  or  3-year 
period,  and  those  periods  of  overharvest 
have  always  been  followed  by  years 
when  effort  was  reduced  to  one  or  even 
zero  vessels.  We  agree  with  the 
conclusion  in  the  proposed  rule — that 
four  to  six  vessels  could  harvest  the 
available  quota.  However,  because  the 
available  quota  is  overstated,  reviewers 
may  misunderstand  the  economics  of 
the  fishery.  Under  the  actual  harvest 
levels  realized  in  the  fishery,  four  to  six 
vessels  may  make  a  living — qothing 
more. 

Response.  NMFS  agrees  that  the 
scallop  resource  may  be  insufficient  to 
support  all  qualified  vessels  in  a  year- 
round  fishery.  However,  the  scallop 
vessel  moratorium  is  designed  as  a 
temporary  measure  to  curtail  additional 
increases  in  fishing  capacity  and 
provide  stability  for  industry  while  a 
long-term  limited  access  program  is 
developed.  The  moratorium 
qualification  criteria  were  established 
by  the  Council  after  extensive  analysis, 
public  testimony,  and  debate.  These 
qualification  criteria  will  achieve  the 
Council's  objectives  while  treating  past 
and  present  participants  in  the  fishery 
in  a  fair  and  equitable  manner. 

Comment  2.  Vessels  that  immigrate  to 
the  scallop  fishery  &t>m  other  areas  or 
fisheries  in  which  they  are  licensed  are 
able  to  return  to  those  fisheries  after  a 
downturn  in  the  scallop  stock.  Vessels 
that  have  depended  exclusively  on  the 
Alaskan  scallop  fishery  to  the  extent 
that  they  hold  no  permits  nor  expertise 
in  other  fisheries  or  areas  are  unable  to 
compensate  for  losses  in  the  scallop 
fishery.  Ultimately,  then,  the  price  for 
overcapitalization  is  paid  only  by  those 


who  exclusively  depend  on  the  Alaskan 
scallop  fishery. 

Response.  Comment  noted.  Also,  see 
response  to  comment  1 . 

Comment  3.  We  agree  with  ending  the 
qualifying  period  in  1993  as  approved 
by  the  Council.  Although  not  stated  in 
the  proposed  rule,  the  emergency  action 
required  of  the  Council  and  NMFS  in 
reaction  to  uru^stricted  fishing  by  a 
vessel  that  had  renounced  its  Alaskan 
registration  also  contributed 
significantly  to  the  delay  in  issuance  of 
the  moratorium  proposed  rule. 

Response.  Comment  noted. 

Elements  of  the  Scallop  Vessel 
Moratorium 

The  following  paragraphs  explain 
each  aspect  of  the  scallop  vessel 
moratorium. 

Applicability 

Beginning  July  1, 1997,  any  vessel 
fishing  for  scallops  in  the  EEZ  off 
Alaska  must  carry  a  valid  scallop 
moratorium  permit  at  all  times,  and  the 
vessel  owner  or  operator  must  be  named 
on  the  moratorium  permit. 

Duration  of  the  Moratorium 

The  scallop  vessel  moratorium  will 
remain  in  effect  for  3  years  from  July  1 , 
1997,  unless  repealed  or  replaced  by  a 
permanent  limited  access  program. 
Under  Amendment  2,  the  Council  may 
recommend  that  the  moratorium  be 
extended  for  no  more  than  2  years  if  a 
permanent  limited  access  program  is 
imminent. 

Qualification  Criteria 

A  vessel  qualifies  for  inclusion  in  the 
moratorium  if  it  made  a  legal  landing  of 
scallops  during  1991,  1992.  or  1993;  or 
during  at  least  4  separate  years  from 
1980  through  1990.  This  two-tier 
approach  emphasizes  recent 
participation  in  the  fishery  by  allowing 
all  vessels  with  any  legal  landings  in 
1991.  1992.  or  1993  to  qualify.  Historic 
participants  qualify  under  the  more 
restrictive  standard  of  a  legal  landing 
during  at  least  4  separate  years  from 
1980  through  1990. 

Scallop  moratorium  permits  will  be 
issued  to  the  person  (or  successor  in 
interest)  who  owned  the  qualifying 
vessel  when  it  most  recently  made  a 
qualifying  landing.  If  that  vessel  were 
sold  during  or  after  the  moratorium 
qualification  period,  the  moratorium 
permit  would  be  available  to  the  person 
who  owned  the  vessel  (or  successor  in 
interest)  when  it  most  recently  made  a 
qualifying  landing,  such  that  each  vessel 
generates  only  one  moratorium  permit. 
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Area  Endorsements 

Moratorium  permits  will  be  endorsed 
for  fishing  in  Federal  waters  within 
Registration  Area  H  (Cook  Inlet)  or 
fishing  vdthin  Federal  waters  outside 
Registration  Area  H.  Qualified  vessels 
must  have  made  at  least  one  legal 
landing  of  scallops  during  the  qualifying 
period  within  an  endorsement  area  to 
receive  an  endorsement  for  that  area.  No 
crossovers  will  be  allowed  between 
Registration  Area  H  and  waters  outside 
Registration  Area  H  unless  a  vessel 
qualifies  in  both  areas. 

Vessel  Reconstruction  and  Maximum 
Length  Overall  (LOA) 

To  prevent  increased  capitalization  in 
the  scallop  fishery,  lengthening  of  a 
vessel  is  limited  to  no  more  than  1.2 
times  or  20  percent  of  the  vessel's  LOA 
on  January  20, 1993.  For  vessels  luider 
reconstruction  on  January  20,  1993. 
vessels  are  limited  to  the  LOA  on  the 
date  reconstruction  was  completed, 
with  no  additional  increases  allowed. 
Each  scallop  moratorium  permit  will 
specify  a  maximum  LOA  based  on  the 
above  criteria.  These  restrictions  will 
allow  for  some  upgrading  of  vessels  to 
improve  stabilify  and  safety,  while 
.  limiting  the  further  overcapitalization 
that  could  occur  through  massive 
reconstruction  of  existing  vessels. 

Transferability 

Moratorium  permits  are  valid  on  any 
vessel  that  is  less  than  or  equal  to  the 
maximum  LOA  identified  on  the  permit, 
provided  that  the  vessel  owner  or 
operator  is  named  on  the  moratorium 
permit.  A  person  may  transfer  a 
moratorium  permit  to  another  person  if 
a  completed  transfer  application  is 
submitted  to  NMFS  and  subsequently 
approved.  In  this  event,  a  new  permit 
will  be  issued  in  the  name  of  the  person 
who  received  the  transferred  permit.  A 
permit  transfer  is  required  to  reflect  any 
change  in  permit  ownership  including 
the  addition  or  deletion  of  a  partner's 
name.  In  addition,  the  area 
endorsements  on  a  moratorium  permit 
may  not  be  transferred  independently  of 
the  permit  itself. 

Exemptions 

Vessels  less  than  or  equal  to  26  ft  (7.9 
In)  LOA  in  the  Gulf  of  Alaska,  and  less 
than  or  equal  to  32  ft  (9.8  m)  LOA  in  the 
Bering  Sea  and  Aleutian  Islands  area, 
are  exempt  frtim  the  scallop  moratorium 
when  fishing  for  scallops  with  dive  gear. 
An  operator  of  a  vessel  under  the  size 
limits  listed  above  is  still  required  to 
carry  a  valid  scallop  moratorium  permit 
on  board  when  fishing  with  dredge  gear 
or  when  dredge  gear  is  on  board. 


Appeals 

NMFS  will  issue  an  initial 
administrative  determination  to  each 
applicant  who  is  denied  a  scallop 
moratorium  permit.  An  initial 
administrative  determination  may  be 
appealed  by  the  applicant  in  accordance 
with  the  procedures  established  for  the 
individual  fishing  quota  program  at 
§  679.43.  An  initial  administrative 
determination  that  denies  an 
application  for  a  scallop  moratorium 
permit  may  authorize  the  affected 
person  to  catch  and  retain  scallops  with 
an  interim  permit.  Any  interim  permit 
that  authorizes  fishing  will  expire  on 
the  effective  date  of  the  final  agency 
action  relating  to  the  application.  An 
administrative  determination  denying 
the  issuance  of  a  scallop  moratorium 
permit  or  application  for  transfer  is  the 
final  agency  action  for  purposes  of 
judicial  review. 

Technical  Changes  to  Existing 
Regulations 

This  final  rule  contains  technical 
changes  to  the  existing  definitions  of 
"legal  landing",  "maximum  LOA", 
"moratoriimi  qualification", 
"moratorium  species",  and  "qualifying 
period"  set  out  at  §  679.2.  These 
technical  changes  are  necessary  to 
clarify  which  terms  apply  only  to  the 
existing  groundfish  and  crab 
moratorium  and  which  terms  also 
would  apply  to  the  scallop  moratoriimi. 

A  technical  change  also  is  made  to  the 
description  of  the  groimdfish  and  crab 
moratorium  appeals  process  at 
§  679.4(c)(10)(i)  to  specify  that  appeals 
are  to  be  sent  to  the  Administrator, 
Alaska  Region,  NMFS  (Regional 
Administrator),  rather  than  to  the  Chief, 
RAM  Division.  This  change  is  necessary 
to  make  §  679.4(c)(10)(i)  consistent  vrith 
the  appeals  process  described  at 
§  679.43(c).  In  addition,  §  679.43(a)  is 
revised  to  indicate  that  the  appeals 
process  described  at  §  679.43  also 
applies  to  scallop  moratorium  appeals 
made  under  §  679.4(g). 

Changes  from  the  Proposed  Rule 

The  following  changes  were  made 
trom  the  proposed  rule. 

1.  The  applicable  date  of  the  scallop 
moratorium  was  delayed  until  July  1, 
1997,  which  coincides  with  the  start  of 
the  scallop  fishing  season  in  most  areas 
of  Alaska.  The  purpose  of  this  change  is 
to  provide  industry  with  sufficient  time 
to  apply  for  and  receive  scallop 
moratorium  permits. 

2.  The  language  governing  permit 
validity  at  §  679.4(gMl)(iii)(A)  was 
changed  to  specify  that  the  permit  is 
valid  only  if  the  person  named  on  the 


moratorium  permit  is  the  owner  or 
operator  of  the  vessel  on  which  the 
permit  is  used.  This  change  was  made 
for  clarity  and  consistency,  because  the 
terms  "owner"  and  "operator"  are 
defined  in  regulation  at  §  600.10. 

3.  The  langviage  governing  permit 
transfers  at  §  679.4(g)(7)  was  revised  to 
clarify  that  a  permit  transfer  is  required 
to  reflect  any  change  in  permit 
ownership  including  the  addition  or 
subtraction  of  a  partner. 

4.  Finally,  paragraph  679.4(g)(9)  was 
added  to  clarify  for  the  public  that 
scallop  moratorium  permits  do  not 
represent  any  interest  that  is  subject  to 
the  "takings"  provision  of  the  U.S. 
Constitution.  The  public  is  advised  that 
these  permits  represent  a  harvesting 
privilege  that  may  be  amended  or 
revoked  subject  to  the  requirements  of 
applicable  Federal  law. 

Classification 

The  Regional  Administrator 
determined  that  Amendment  2  is 
necessary  for  the  conservation  and 
management  of  the  scallop  fishery  off 
Alaska  and  that  it  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O. 12866. 

The  Council  prepared  a  final 
regulatory  flexibility  analysis  as  part  of 
the  regulatory  impact  review.  The 
analysis  concluded  that  economic 
effects  of  Amendment  2  could  have  a 
significant  and  positive  impact  on  a 
substantial  number  of  small  entities.  A 
moratorium  on  the  entry  of  new  vessels 
into  the  scallop  fishery  will  help 
prevent  further  overcapitalization  of  the 
fishery  and  the  loss  of  income  to  current 
participants  that  would  result  from 
further  overcapitalization.  However,  it  is 
impossible  to  determine  how  many  new 
vessels  would  enter  the  fishery  in  the 
absence  of  a  vessel  moratorium.  As  a 
consequence,  the  benefits  of  a 
moratorium  are  impossible  to  quantify. 
The  proposed  rule  to  implement 
Amendment  2  was  published  in  the 
Federal  Register  on  December  26, 1996, 
and  comments  were  invited  on  the 
IRFA.  No  comments  were  received  on 
the  IRFA.  Because  the  economic 
impacts  are  beneficial,  no  efforts  have 
been  made  to  mitigate  these  effects.  A 
copy  of  this  analysis  is  available  from 
NMFS  (see  ADDRESSES). 

This  final  rule  contains  a  collection- 
of-information  requirement  subject  to 
the  Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget,  OMB  Control  Number 
0648-0206.  The  new  information 
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requirement  includes  an  application  for 
a  moratorium  permit  and  an  application 
for  transfer  of  a  moratorium  permit. 
Public  reporting  burden  for  these 
collections  of  information  are  estimated 
to  be  0.33  and  0.5  hours,  respectively. 
Send  comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  the  burden,  to  NMFS  (see 
AOORESSES]  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503  (ATTN:  NOAA 
Desk  Officer). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

List  of  Subiects  in  50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Eteted:  April  7,  1997. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq.,  773  et 
seq. 

2.  In  §  679.2,  the  definitions  of  "Legal 
landing",  "Maximum  LOA" 
introductory  text,  "Moratorium 
qualification",  "Moratorium  species", 
and  "Qualifying  period"  are  revised  to 
read  as  follows: 

$679^    Definitions. 

♦  •         »         •         • 

Legal  landing  (applicable  through 
June  30,  2000)  means  any  amount  of  a 
moratorium  species  that  was  or  is 
landed  in  compliemce  with  Federal  and 
state  commercial  fishing  regulations  in 
effect  at  the  time  of  the  landing. 

Maximum  LOA  (applicable  through 
December  31.  1998).  with  respect  to  a 
vessel's  eligibility  for  a  groundfish  or 
crab  moratorium  permit,  means: 

•  *        »         »        » 

Moratorium  qualification  (applicable 
through  December  31. 1998)  with 
respect  to  the  groundfish  and  crab 
vessel  moratorium  program  means  a 


transferable  prerequisite  for  a 
moratorium  permit. 
Moratorium  species  means: 

(1)  (Applicable  through  June  30,  2000) 
any  scallop  species. 

(2)  (Applicable  through  December  31, 
1998)  any  moratorium  crab  species  or 
moratorium  groundfish  species. 

•  *        •        •        • 

Qualifying  period  (applicable  through 
December  31, 1998)  with  respect  to  the 
groundfish  and  crab  vessel  moratorium 
program  means  the  period  to  qualify  for 
the  moratorium  from  January  1,  1988, 
through  February  9,  1992. 

•  »        *        •        • 

3.  In  §679.4,  paragraph  (c)(l0)(i)  is 
revised  and  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

§679.4    Permits. 

•  *         »         »         • 

(c)  •  *  * 

(10)  Appeal — (i)  Determination.  The 
Chief,  RAM  Division,  will  issue  an 
initial  administrative  determination  to 
each  applicant  who  is  denied  a 
moratorium  permit  by  that  official.  An 
initial  administrative  determination 
may  be  appealed  by  the  applicant  in 
accordance  with  §  679.43.  The  initial 
administrative  determination  will  be  the 
final  agency  action  if  a  written  appeal  is 
not  received  by  the  Regional 
Administrator,  within  the  period 
specified  at  §679.43. 

•  •        •        •        « 

(g)  Scallop  moratorium  permits 
(applicable  through  June  30,  2000) — (1) 
General — (i)  Applicability.  Except  as 
provided  under  paragraph  (g)(2)  of  this 
section,  any  vessel  used  to  take  or  retain 
any  scallop  species  in  Federal  waters 
must  have  a  valid  scallop  moratorium 
permit  on  board  the  vessel  at  all  times 
when  the  vessel  is  engaged  in  fishing  for 
scallops  in  Federal  waters  or  has 
scallops  taken  from  Federal  waters 
retained  on  board.  Any  vessel  used  to 
take  or  retain  scallops  in  Federal  waters 
within  Scallop  Registration  Area  H  must 
have  a  scallop  moratorium  permit 
endorsed  for  Registration  Area  H.  Any 
vessel  used  to  take  or  retain  scallop 
species  in  Federal  waters  outside 
Registration  Area  H  must  have  a  scallop 
moratorium  permit  endorsed  for  Federal 
waters  exclusive  of  Registration  Area  H. 

(ii)  Applicable  dates  and  duration. 
The  requirement  to  carry  a  moratorium 
permit  is  applicable  from  July  1,  1997, 
through  June  30,  2000.  A  scallop 
moratorium  permit  is  valid  for  the 
duration  of  the  moratorium  unless 
otherwise  specified. 

(iii)  Validity.  A  scallop  moratorium 
permit  issued  under  this  paragraph  is 
valid  only  if: 


(A)  A  person  named  on  the 
moratorium  permit  is  the  owner  or 
operator  of  the  vessel  on  which  the   . 
permit  is  used. 

(B)  The  vessel's  LOA  does  not  exceed 
the  maximum  LOA  specified  on  the 
permit. 

(C)  The  permit  has  not  been  revoked 
or  suspended  under  15  CFR  part  904. 

(iv)  Inspection.  A  scallop  moratorium 
permit  must  be  presented  for  inspection 
upon  the  request  of  any  authorized 
officer. 

(2)  Exemptions.  A  vessel  that  has  an 
LOA  of  less  than  or  equal  to  26  ft  (7.9 
m)  in  the  GOA,  and  less  than  or  equal 
to  32  ft  (9.8  m)  in  the  BSAI  and  that 
does  not  have  dredge  gear  on  board  is 
exempt  from  the  requirements  of  this 
paragraph  (g)  when  fishing  for  scallops 
with  dive  gear. 

(3)  Qualification  criteria — (i) 
Qualifying  period.  To  qualify  for  a 
moratorium  permit,  a  vessel  must  have 
made  a  legal  landing  of  scallops  during 
1991, 1992,  or  1993,  or  during  at  least 
4  separate  years  from  1980  through 
1990. 

(ii)  Area  endorsements.  A  scallop 
moratorium  permit  may  contain  an  area 
endorsement  for  Federal  waters  within 
Registration  Area  H,  for  Federal  waters 
outside  Registration  Area  H,  or  for  both 
areas. 

(A)  Registration  Area  H.  A  scallop 
moratorium  permit  may  be  endorsed  for 
fishing  in  Federal  waters  within 
Registration  Area  H  if  a  qualifying 
vessel  made  a  legal  landing  of  scallops 
taken  inside  Registration  Area  H  during 
the  qualifying  period  defined  at 
paragraph  (g)(3)(i)  of  this  section. 

(B)  Waters  outside  Registration  Area 
H.  A  scallop  moratorium  permit  may  be  . 
endorsed  for  fishing  in  Federal  waters 
outside  Registration  Area  H  if  the 
qualifying  vessel  made  a  legal  landing  of 
scallops  taken  in  waters  outside 
Registration  Area  H  during  the 
qualifying  period  defined  at  paragraph 
(g)(3)(i)  of  diis  section. 

(iii)  Legal  landings.  Evidence  of  legal 
landings  shall  be  limited  to 
documentation  of  State  or  Federal  catch 
reports  that  indicate  the  amount  of 
scallops  harvested,  the  registration  area 
or  location  in  which  they  were  caught, 
the  vessel  used  to  catch  them,  and  the 
date  of  harvesting,  landing,  or  reporting.- 

(4)  Maximum  LOA — (i)  All  scallop 
moratorium  permits  will  specify  a 
maximum  LOA,  which  will  be  1.2  times 
the  LOA  of  the  qualifying  vessel  on 
January  20,  1993,  unless  the  qualifying 
vessel  was  under  reconstruction  on 
January  20,  1993. 

(ii)  If  a  qualifying  vessel  was  under 
reconstruction  on  January  20, 1993,  the 
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maximiun  LOA  will  be  the  LOA  on  the 
date  reconstruction  was  completed. 

(5)  Application  for  permit.  A  scallop 
moratorium  permit  will  be  issued  to  the 
person  or  successor  in  interest  who  was 
the  owner  of  a  qualifying  vessel  when 
it  most  recently  made  qualifying 
landings  under  paragraph  (g)(3)  of  this 
section,  if  he/she  submits  to  the 
Regional  Administrator  a  complete 
scallop  moratorium  permit  application 
that  is  subsequendy  approved.  A 
complete  application  for  a  scallop 
moratoriimi  permit  must  include  the 
following  information: 

(i)  Name(s),  signature(s),  business 
address(es),  and  telephone  and  tax 
numbers  of  the  person(s)  who  owned 
the  vessel  when  the  most  recent 
qualifying  landing  of  scallops  occurred. 

(ii)  Name  of  the  qualifying  vessel, 
state  registration  number  of  the  vessel 
and  the  USCG  number  of  the  vessel,  if 

any. 

(iii)  Valid  documentation  of  the 
vessel's  basis  for  moratorium 
qualification,  if  requested  by  the 
Regional  Administrator  due  to  an 
absence  of  landings  records  for  the 
vessel  for  the  qualifying  period. 

(iv)  Reliable  documentation  of  the 
vessel's  qualifying  LOA,  if  requested  by 
the  Regional  Administrator,  such  as  a 
vessel  survey,  builder's  plan,  state  or 
Federal  registration  certificate,  or  other 
reliable  and  probative  documents  that 
clearly  identify  the  vessel  and  its  LOA 
and  that  are  dated  on  or  before  January 
20,  1993. 

(v)  Name(s)  and  signature(s)  of  the 
person(s)  who  is/are  the  owner(s)  of  the 
vessel  or  the  person(s)  responsible  for 
representing  the  vessel  owner. 

(vi)  If  the  qualifying  vessel  was  under 
reconstruction  on  January  20, 1993,  the 
permit  application  must  contain  the 
following  additional  information: 

(A)  A  legible  copy  of  written  contracts 
or  written  agreements  with  the  firm  that 
performed  reconstruction  of  the  vessel 
and  that  relate  to  that  reconstruction. 

(B)  An  affidavit  signed  by  the  vessel 
owner(s)  and  the  owner/manager  of  the 
firm  that  performed  the  reconstruction 
specifying  the  beginning  and  ending 
dates  of  the  reconstruction. 

(C)  An  affidavit  signed  by  the  vessel 
owner(s)  specifying  the  LOA  of  the 
reconstructed  vessel. 

(6)  Vessel  ownership.  Evidence  of 
vessel  ownership  shall  be  limited  to  the 
following  documents,  in  order  of 
priority: 

(i)  For  vessels  required  to  be 
documented  under  the  laws  of  the 
United  States,  the  USCG  abstract  of  title 
issued  in  respect  to  that  vessel. 

(ii)  A  certificate  of  registration  that  is 
determinative  as  to  vessel  ownership. 


(iii)  A  bill  of  sale. 

(7)  Permit  transfer — (i)  Applicability. 
A  moratorium  permit  transfer  is 
required  to  effect  any  change  in  permit 
ownership  including  the  addition  or 
subtraction  of  partners.  Area 
endorsements  may  not  be  transferred 
independentiy  of  a  moratorium  permit. 

(ii)  Required  information.  A  complete 
application  for  approval  of  transfer  of  a 
scallop  moratorium  permit  must  include 
the  following: 

(A)  The  original  moratoriiun  permit  to 
be  transferred. 

(B)  Name(s),  business  addres8(es),  and 
telephone  and  fax  numbers  of  the 
applicant(s)  including  the  holders  of  the 
scallop  moratorium  permit  that  is  to  be 
transferred  and  the  person(s)  who  is  to 
receive  the  transferred  scallop 
moratorium  permit. 

(C)  Name(s)  and  signature(s)  of  the 
person(s)  from  whom  the  moratorium 
permit  would  be  transferred  or  their 
representative,  and  the  person(s)  who 
would  receive  the  transferred 
moratoriimi  permit  or  their 
representative. 

(D)  A  legible  copy  of  a  contract  or 
agreement  to  transfer  the  moratorium 
permit  in  question  must  be  included 
with  the  application  for  transfer  that 
specifies  the  person(s)  from  whom  the 
scallop  moratorium  permit  is  to  be 
transferred,  the  date  of  the  transfer 
agreement,  name(s)  and  signature(s)  of 
the  current  holder(s)  of  the  permit,  and 
name(s)  and  signature(s)  of  person(s)  to 
whom  the  scallop  moratorium  permit  is 
to  be  transferred. 

(8)  Appeal — (i)  Determination.  The 
Chief,  RAM  Division,  will  issue  an 
initial  administrative  determination  to 
an  applicant  upon  denial  of  a  scallop 
moratorium  permit  by  that  official.  An 
initial  administrative  determination 
may  be  appealed  by  the  applicant  in 
accordance  with  §679.43.  The  initial 
administrative  determination  will  be  the 
final  agency  action  if  a  written  appeal  is 
not  received  by  the  Regional 
Administrator  postmarked  within  the 
period  specified  at  §  679.43. 

(ii)  Permit  denial.  An  initial 
administrative  determination  that 
denies  an  application  for  a  scallop 
moratorium  permit  may  authorize  the 
affected  person  to  take  or  retain 
scallops.  Any  administrative 
determination  that  authorizes  fishing 
will  expire  on  the  effective  date  of  the 
final  agency  action  relating  to  the 
application. 

(iii)  Final  action.  An  administrative 
determination  denying  the  issuance  of  a 
scallop  moratorium  permit  is  the  final 
agency  action  for  purposes  of  judicial 
review. 


(9)  Harvesting  privilege.  Scallop 
moratorium  permits  issued  pursuant  to 
this  part  do  not  represent  an  interest 
that  is  subject  to  the  "takings"  provision 
of  the  5th  Amendment  to  the  U.S. 
Constitution.  Rather,  such  permits 
represent  only  a  harvesting  privilege 
that  may  be  revoked  or  amended  subject 
to  the  requirements  of  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 

4.  In  §  679.43,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  679.43    Determinations  and  appeats. 

(a)  General.  This  section  describes  the 
procedure  for  appealing  initial 
administrative  determinations  made 
imder  this  subpart  as  well  as  §  679.4(c), 
§  679.4(g),  and  portions  of  subpart  C  of 
this  part  that  apply  to  the  halibut  and 
sablefish  CDQ  program. 
•        *        •        •        • 

[FR  Doc.  97-9433  Filed  4-10-97;  8:45  am] 
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Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Revisions  to 
Recordkeeping  and  Reporting 
Requirements 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTKM:  Final  rule. 

SUMMARY:  NMFS  is  revising  several 
sections  of  regulations  that  pertain  to 
permits,  recordkeeping,  and  reporting 
for  the  groundfish  fisheries  of  the 
Exclusive  Economic  Zone  (EEZ)  off 
Alaska.  These  changes  are  necessary  to 
clarify  existing  text,  facilitate 
management  of  the  fisheries,  promote 
compliance  vdth  regulations,  and 
facilitate  enforcement  efforts.  This 
action  is  intended  to  further  the  goals 
and  objectives  of  the  fishery 
management  plans  (FMPs)  for  the 
fisheries  of  the  EEZ  off  Alaska. 
EFFECTIVE  DATE:  May  12,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

NMFS  manages  the  groundfish 
fisheries  in  the  EEZ  off  Alaska  under 
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authority  of  the  Fishery  Management 
Plan  for  Croundfish  of  the  Gulf  of 
Alaska  and  the  Fishery  Management 
Flan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area. 
These  FMPs  are  implemented  by 
regulations  at  50  CFR  part  679.  General 
regulations  that  also  pertain  to  these 
fisheries  appear  in  subpart  H  of  50  CFR 
part  600.  The  FMPs  were  prepared  by 
the  North  Pacific  Fishery  Management 
Council  (Council)  under  the  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 

A  proposed  rule  to  revise  regulations 
that  implement  permit  and 
recordkeeping  and  reporting 
requirements  for  the  Alaska  groundfish 
fisheries  was  published  in  the  Federal 
Register  on  December  23.  1996  (61  FR 
67524).  A  description  of  these  revisions 
and  the  justification  for  them  is 
presented  in  the  preamble  to  the 
proposed  rule.  Public  comment  on  the 
proposed  rule  was  invited  through 
January  22.  1997.  NMFS  received  4 
letters  containing  11  comments,  which 
are  summarized  and  responded  to  below 
under  Response  to  Comments. 

Changes  to  the  Final  Rule  from  the 
Propowd  Rule 

The  final  rule  includes  the  following 
changes  from  the  proposed  rule: 

1.  The  proposed  rule  had  added  a  new 
definition  of  "fishing  trip"  at  §679.2  for 
purposes  of  catcher  vessel  and 
mothership  logbook  requirements.  The 
intent  of  this  logbook  trip  designation 
was  to  record  trip  numbers  that  could  be 
correlated  with  observer  trips  to  enable 
more  effective  cross-checking  of 
observer  and  logbook  data.  Since  the 
proposed  rule  was  published,  increased 
confusion  has  occiured  due  to  the 
number  of  different  uses  or  definitions 
of  the  term  "fishing  trip."  In  view  of  this 
confusion.  NMFS  has  reassessed  the 
need  to  add  a  fourth  definition  of 
"fishing  trip"  and  has  removed  it  from 
the  final  rule. 

2.  In  §679.5,  paragraph  (a)(2)  is 
revised  to  clarify  the  applicability  of 
recordkeeping  and  reporting 
requirements  to  shoreside  processors 
and  vessels  operating  solely  as  a 
mothership  in  Alaska  State  waters  to 
maintain  consistency  with  requirements 
for  a  Federal  processor  permit. 

3.  In  §679.5,  paragraph  (d)(2)  is 
corrected  to  read  "operator  or  manager" 
to  be  consistent  with  other  parts  of  die 
regulations  pertaining  to  buying 
stations,  which  may  be  either  a  vessel  or 
a  land-based  operation. 

4.  In  §^9.5,  paragraph  (c)(3)(U){D)  is 
revised  to  clarify  that  estimated  total 


round  fish  weight  may  be  recorded  to 
either  the  nearest  lb  or  mt. 

5.  In  §679.5,  paragraph  (a](10)  is 
revised  to  change  NMFS'  approach  to 
discard  reporting  in  response  to 
Comment  1.  NMFS  will  require  "best 
estimate  practicable  to  the  nearest  0.001 
mt"  of  discards  rather  than  absolute 
quantities.  Under  this  approach,  the 
processor  would  estimate  discard 
amounts  in  either  number  of  fish  (for 
Pacific  salmon.  Pacific  halibut, 
steelhead  trout,  king  crab,  and  Tanner 
crab)  or  the  weight  of  fish  (for 
groundfish  and  Pacific  herring).  Many 
processors  rely  on  observers  sampling 
calculations  of  discard,  which  are  based 
on  estimated  catch  weights,  to  record 
their  discards.  Currently  NMFS  does  not 
require  scales  on  board  processor 
vessels  or  weighing  of  discards, 
although  NMFS  and  the  Council  are 
interested  in  pursuing  scale  weight 
requirements  for  retained  and  discarded 
catch  in  the  near  future. 

Response  to  Comments 

Comment  1.  Recording  species 
product  and  discard  weights  to  the 
nearest  0.001  mt  in  a  daily  cumulative 
production  logbook  (DCPL)  and  weekly 
production  report  (WPR)  requires  an 
impossible  level  of  accuracy,  especially 
for  discards.  In  fact,  vessel  estimated 
catch  weights  (to  the  nearest  mt)  often 
are  used  by  observers  to  derive 
estimated  discard  amounts. 

Response.  The  assumption  for 
calculation  of  species  product  weight  is 
that  products  can  be  and  are  weighed  by 
processors  to  the  0.001  mt  level. 
Accurate  groundfish  product  weight  is 
currently  available  in  the  fishing 
industry  as  part  of  everyday  business, 
and  NMFS  assumes  that  operators/ 
managers  will  use  the  best  information 
available  in  recording  this  information. 
NMFS  acknowledges  that  reporting  of 
accurate  discard  amoiuits  to  0.001  mt  is 
not  feasible  for  most  processors. 
Therefore,  NMFS  will  require  reporting 
of  discards  to  be  the  "best  estimate 
practicable  to  the  nearest  0.001  mt"  of 
discards  rather  than  absolute  quantities. 
The  requirement  to  provide  species 
product  and  discard  weights  to  the 
nearest  0.001  mt  is  necessary  to 
monitor  and  manage  harvests  of  species 
with  small  quotas  (see  response  to 
Comment  4). 

Comment  2.  Recording  product  and 
discard  weights  to  the  nearest  0.001  mt 
will  require  that  a  company's  vessel  and 
programming  staff  spend  considerable 
time  to  rewrite  the  company's  software 
supporting  production,  discard,  and 
electronic  reporting  systems  to 
accommodate  the  extra  decimal  point; 
the  upgrade  of  vessel  software, 


particularly  if  the  vessel  is  at  sea,  has 
the  potential  to  run  into  the  thousands 
of  dollars. 

Response.  NMFS  provides  logbooks 
and  forms  to  the  fishing  industry  free- 
of-charge  for  purposes  of  recordkeeping 
and  reporting.  Although  NMFS  endorses 
independent  development  of  software  to 
facilitate  timely  and  efficient 
submission  of  reports,  NMFS'  approval 
of  a  processor's  electronic  submission  of 
required  reports  does  not  limit  NMFS' 
ability  to  revise  the  recordkeeping  and 
reporting  requirements.  NMFS 
recognizes  that  there  is  a  cost  to  upgrade 
company  software.  However,  NMFS 
believes  the  benefit  to  industry  of  the 
resulting  increased  accuracy  of  inseason 
quota  management  actions,  without  the 
time  required  to  complete  or  process  the 
forms  or  the  frequency  of  submittal  due 
to  the  actions  of  the  respondents, 
justifies  this  cost. 

Comment  3.  Reporting  to  the  nearest 
kg  will  help  harmonize  the  NMFS 
reporting  requirements  with  the  State  of 
Alaska  landing  tax,  thus  making  the 
NMFS  reports  more  useful  in 
calculating  the  tax  assessment. 

Response.  NMFS  agrees,  although 
facilitating  recordkeeping  and  reporting 
for  purposes  of  the  Alaska  State  landing 
tax  was  not  the  purpose  of  the  proposed 
changes  to  the  Federal  recordkeeping 
and  reporting  program. 

Comment  4.  It  seems  misleading  to 
seek  the  precision  of  measuring  to  the 
nearest  billionth  of  unit  of  the  total  cap 
of  2,000,000  mt  as  an  enhancement  of 
the  scientific  management  or 
conservation  goals  of  the  Magnuson- 
Stevens  Act. 

Response.  Concern  exists  over  NMFS' 
ability  to  manage  relatively  small  quotas 
specified  for  several  groundfish  species, 
e.g.,  rockfish,  such  that  even  small 
amounts  of  these  species  must  be 
accounted  for  to  avoid  overharvesting 
quotas  and  prevent  overfishing.  This 
change  would  allow  NMFS  to  obtain 
more  acciuate  catch  data  from 
processors  receiving  small  amounts  of 
these  species. 

Comment  5.  The  1997  catcher  vessel 
daily  fishing  logbook  (DFL)  and  the 
catcher/processor  DCPL  pages  do  not 
contain  enough  room  to  record  the 
retained  and  discarded  amounts  of  the 
variety  of  species  caught. 

Response.  To  accommodate 
information  necessary  to  enforce  the 
Individual  Fishing  Quota  (IFQ)  Program, 
NMFS  reduced  the  space  available  on 
the  vessel  logbook  sheets  to  record 
species  information.  NMFS  will  address 
this  constraint  in  the  1998  logbook 
format. 

Comment  6.  The  1997  catcher  vessel 
DFL  and  catcher/processor  DCPL  have  a 
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reduced  number  of  lines  for  haul  data 
on  each  page;  this  will  result  in  a 
significant  increase  in  the  number  of 
logbooks  used  in  1997  compared  with 
prior  years. 

Response.  To  accommodate  the 
addition  of  IFQ  information  on  each 
page,  NMFS  removed  some  rows 
jjreviously  used  to  record  haul  data. 
NMFS  will  address  this  constraint  in  the 
1998  logbook  format. 

Comment  7.  The  1997  catcher  vessel 
DFL  and  catcher/processor  DCPL 
indicate  pages  are  to  be  numbered  as 

"page of ",  but  no  information  is 

provided  on  how  the  second  number  is 
to  be  determined. 

Response.  NMFS  agrees.  The  fishing 
industry  is  advised  to  disregard  the  "of 

"  portion  of  this  designation  and  to 

niunber  the  pages  consecutively 
beginning  with  page  one  and  continuing 
throughout  the  logbook  for  the 
remainder  of  the  fishing  year,  per  the 
regulations.  This  format  error  will  be 
corrected  in  the  1998  logbook  format 

Comment  8.  The  1997  catcher  vessel 
DFL  and  catcher/processor  DCPL  do  not 
provide  a  space  to  record  the  "date"  on 
each  page. 

Response.  NMFS  agrees.  The  fishing 
industry  is  advised  to  enter  the  daily 
date  on  each  page  at  the  bottom  of  the 
vessel  name  field.  This  format  error  will 
be  corrected  in  1998  logbooks. 

Comment  9.  In  the  1997  catcher  vessel 
DFL  and  catcher/processor  EX^PL,  the 
logbook  field  previously  identified  as 
"number  of  observers  onboard"  has 
been  changed  to  "observer  onboard — 
yes  or  no";  this  makes  it  difficult  to 
indicate  when  there  is  one  or  more 
observers  onboard. 

Response.  NMFS  agrees.  The  fishing 
industry  is  advised  to  write  the  number 
of  observers  aboard  ("0",  "1",  or  "2") 
over  the  Observer  Onboard  YES/NO 
box.  This  format  error  will  be  corrected 
in  the  1998  logbooks. 

Comment  10.  In  the  Discard/Donate 
section  of  the  catcher/processor  DCPL,  it 
seems  that  the  words  "ciunulative  total 
since  last  delivery"  are  inappropriate. 

Response.  NMFS  agrees.  The  fishing 
industry  is  advised  to  enter  the  words 
in  the  Discard/Donate  section,  "Weekly 
cumulative  total"  in  place  of 
"cumulative  total  since  last  delivery" 
and  summarize  discards  at  the  end  of 
each  weekly  reporting  period.  This 
format  error  will  be  corrected  in  the 
1998  logbooks. 

Comment  11.  The  catcher  vessel 
instruction  manual  states  that  estimated 
round  catch  weight  be  recorded  to  the 
nearest  0.001  mt.  An  estimate  of  this 
accuracy  is  not  possible. 

Response.  NMFS  agrees.  Estimated 
round  catch  weight  may  be  recorded 


either  to  the  nearest  lb  or  mt,  whichever 
the  vessel  operator  believes  most 
appropriate.  A  revised  catcher  vessel 
instruction  manual  will  be  issued  in 
1997  to  correct  this  error.  In  regulations, 
§679.5(c)(3)(ii)(D)  is  revised 
accordingly. 

Classification 

The  Administrator,  Alaska  Region, 
NMFS,  determined  that  the  regulatory 
amendment  is  necessary  for  the 
conservation  and  management  of  the 
GOA  and  BSAI  management  area 
fisheries  and  that  it  is  consistent  with 
the  Magnuson-Stevens  Act  and  other 
applicable  laws. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reasons 
were  published  in  the  proposed  rule  (61 
FR  67525,  December  23, 1996).  No 
comments  were  received  regarding  the 
certification.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

This  rule  has. been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

This  rule  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
collections  of  information  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB).  OMB  Control 
Numbers  0648-0206  and  0648-0213. 

a.  Approved  under  0648-0206 — 
Alaska  permits.  There  are  no  new  forms 
or  revisions  to  forms;  renewal  cycle  for 
Federal  fisheries  permit  and  Federal 
processor  permit  is  extended  fix>m  1  to 

3  years.  The  information  collection 
requirements  for  the  Federal  processor 
permit  are  repeated  in  this  rule  and 
have  an  estimated  response  time  of  0.33 
hour  per  response. 

b.  Approved  under  0648-0213 — 
Alaska  Region  Logbook  Family  of 
Forms:  Revisions  to  existing  forms  have 
the  following  effects:  Estimated  time  for 
the  operator  of  a  catcher  vessel  with 
fixed  gear  to  complete  a  DFL  increases 
from  0.25  hour  per  response  to  0.33 
hour  per  response;  estimated  time  for 
the  operator  of  a  catcher/processor  with 
fixed  gear  to  complete  a  catcher/ 
processor  IXIPL  increases  from  0.45 
hour  per  response  to  0.53  hour  per 
response;  estimated  time  for  the 
operator  of  a  catcher  vessel  with  gear 
other  than  fixed  gear  to  complete  a  DFL 
increases  from  0.25  hour  per  response  to 
0.28  hour  per  response;  estimated  time 
for  the  operator  of  a  catcher/processor 
with  gear  other  than  fixed  gear  to 


complete  a  catcher/processor  DCPL 
increases  from  0.45  hour  per  response  to 
0.48  hour  per  response.  The  estimated 
response  times  shown  include  the  time 
to  review  instructions,  search  existing 
data  sources,  gather  and  maintain  the 
data  needed,. and  complete  and  review 
the  collection-of-information. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  foilure  to  comply  with  a 
collection-of-information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection-of-information  displays  a 
currently  valid  OMB  control  number. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
NMFS  and  to  OIRA,  OMB  (see 
ADDRESSES). 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  7,  1997. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  67»-FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq. 

2.  In  §679.2,  the  definition  for  "fish 
product  weight"  is  revised  to  read  as 
follows: 

§679.2    Definitions. 

•        •        *        •        • 

'    Fish  product  weight  means  the  weight 
of  the  fish  product  in  pounds  or  to  at 
least  the  nearest  thousandth  of  a  metric 
ton  (0.001  mt).  Fish  product  weight  is 
based  upon  the  number  of  production 
units  and  the  weight  of  those  imits. 
Production  units  include  pans,  cartons, 
blocks,  trays,  cans,  bags,  and  individual 
fresh  or  frozen  fish.  The  weight  of  a 
production  unit  is  the  average  weight  of 
representative  samples  of  the  product, 
and,  for  fish  other  than  fresh  fish,  may 
include  additives  or  water  but  not 
packaging.  Any  allowance  for  water 
added  cannot  exceed  5  percent  of  the 
gross  product  weight  (fish,  additives, 
and  water). 
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3.  In  §679.4.  paragraphs  (b)(4)(i)  and 
(f)  are  revised  to  read  as  follows: 

§879.4    Pannit*. 

•  •        •        •        • 

(4)  Duration,  (i)  A  Federal  fisheries 
permit  is  issued  on  a  3-year  cycle  and 
is  in  effect  from  the  date  of  issuance 
through  the  end  of  the  current  NMFS  3- 
year  cycle,  unless  it  is  revoked, 
suspended,  or  modified  imder  §  600.735 
or  §  600.740  of  this  chapter. 

•  *        •        *        • 

(f)  Federal  processor  permit— (1) 
Requirement  No  shoreside  processor  of 
the  United  States  or  vessel  of  the  United 
States  operating  solely  as  a  mothership 
in  Alaska  States  waters  may  receive  or 
process  groundfish  harvested  in  the 
GOA  or  BSAI,  imless  the  owner  first 
obtains  a  Federal  processor  permit 
issued  luider  this  part.  A  Federal 
processor  permit  is  issued  without 
charge. 

(2)  Application.  A  complete 
application  for  a  Federal  processor 
permit  must  include  the  following: 

(i)  If  the  application  is  for  an  amended 
permit,  the  current  Federal  processor 
permit  number  and  an  update  of  the 
permit  information  that  has  changed. 

(ii)  The  shoreside  processor's  name, 
business  street  address,  telephone 
number,  and  fax  number. 

(iii)  The  shoreside  processor  owner's 
name  or  names,  business  mailing 
address,  managing  company,  if  any, 
telephone  number,  ADF&G  Processor 
Code,  and  fax  number. 

(iv)  Indication  of  the  fishery  or 
fisheries  for  which  the  permit  is 
requested. 

(v)  Indication  of  the  shoreside 
processor  operations  category. 

(vi)  The  owner  of  the  shoreside 
processor  must  sign  and  date  the 
application. 

(3)  Issuance,  (i)  Upon  receipt  of  a 
properly  completed  permit  application, 
the  Regional  Administrator  will  issue  a  ^ 
Federal  processor  permit  required  by 
this  paragraph  (f). 

(iij  The  Regional  Administrator  will 
send  the  Federal  processor  permit  to  the 
applicant  with  the  shoreside  processor 
logbook,  as  provided  under  §  679.5. 

(4)  Duration,  (i)  A  Federal  processor 
permit  is  issued  for  a  3-year  period  and 
remains  in  full  force  and  effect  from  the 
date  of  issuance  through  the  end  of  the 
current  NMFS  3-year  renewal  cycle, 
unless  it  is  revoked,  suspended,  or 
modified  under  §  600.735  or  §  600.740 
of  this  chapter. 

(ii)  A  Federal  processor  permit  is 
surrendered  when  the  original  permit  is 
submitted  to  and  received  by  the  Chief, 
RAM  Division,  NMFS. 


(5)  Transfer.  A  Federal  processor 
permit  issued  under  this  paragraph  (f)  is 
not  transferable  or  assignable  and  is 
valid  only  for  the  processor  for  which  it 
is  issued. 

(6)  Inspection,  (i)  An  original  Federal 
processor  permit  issued  under  this 
paragraph  (f)  must  be  on  site  at  the 
shoreside  processed'  at  all  times. 
Photocopied  or  faxed  copies  are  not 
considered  originals. 

(ii)  A  permit  issued  under  this 
paragraph  (f)  must  be  presented  for 
inspection  upon  the  request  of  any 
authorized  officer. 

4.  In  §  679.5,  the  reference  to  "0.01 
mt"  is  revised  to  read  "0.001  mt"  in  the 
following  paragraphs:  (a)(6)(iii)(H), 
(a)(8)(ii)(A).  (a)(9)(ii),  (a)(10)(i){A), 
(fK2)(ii)(E).  (g)(3Kiii)(E),  (g)(3}(iv), 
(h}(3)(iv).  and  (k)(2)(ii)(C);  paragraphs 
(a)(2),  (a)(5)(ui)  and  (iv),  (a)(10)(i)(A) 
and  (B),  (c)(3)(i)  introductory  text, 
(c)(3)(i)(B)  through  (D),  (c)(3)(ii)(A)  and 
(D),  the  introductory  text  of  paragraphs 
(d)(2)(i),  (e)(2)(i),  and  (f)(2)(i),  and 
paragraph  headings  for  (c)(3)(iv)  and 
{c)(3)(v)  are  revised;  and  paragraphs 
(c)(3)(iii)(A)  and  (B)  and  (c)(3)(vi)  are 
added  to  read  as  follows: 

S  679.5    Recordkeeping  and  reporting. 

(a)  •  •  • 

(2)  Applicability,  Federal  processor 
permit.  Any  shoreside  processor  or 
vessel  operating  solely  as  a  mothership 
in  Alaska  State  waters  that  retains 
groundfish  is  responsible  for  complying 
with  the  applicable  recordkeeping  and 
reporting  requirements  of  this  section. 
***** 

(5)  •  *  * 

(iii)  If  a  shoreside  processor,  the 
Federal  processor  permit  number  and 
ADF&G  processor  number. 

(iv)  If  a  buying  station,  the  name  and 
ADF&G  vessel  number  (if  a  vessel)  of 
the  buying  station;  the  name,  ADF&G 
processor  code,  and  Federal  processor 
permit  number  of  associated  shoreside 
processor  or  the  Federal  fisheries  permit 
number  of  the  associated  mothership. 
•        *        *        •        • 

(10)  *  *  * 

(!)••• 

(A)  The  operator  or  manager  must 

record  and  report  discards  and 
donations  by  species  codes  and  discard 
product  codes  as  defined  in  Tables  1 
and  2  of  this  part  for  each  gear  type, 
CDQ  number,  and  reporting  area, 
whether  in  Alaska  State  waters  or 
Federal  waters. 

(B)  If  there  were  no  discards  or 
donations,  write  "NO  DISCARDS",  "0", 
or  "ZERO"  for  that  day. 
***** 

(ii)  Catcher  vessel  discards/ donations. 
(A)  The  operator  must  record  in  the  DFL 


each  day  on  the  day  discards  and 
donations  as  follows: 

(1)  The  estimated  daily  total,  balance 
brought  forward,  and  cimiulative  total 
estimated  round  fish  weight  for  each 
discard  or  donation  of  groundfish 
species,  groundfish  species  groups,  and 
Pacific  herring  in  lb,  or  to  at  least  the 
nearest  0.001  mt. 

(2)  The  estimated  daily  total,  balance 
brought  forward,  and  cumulative  total 
estimated  numbers  for  each  discard  and 
donation  of  Pacific  salmon,  steelhead 
trout,  halibut,  king  crab,  and  Tanner 
crab. 

(B)  For  deliveries  of  unsorted 
codends,  the  catcher  vessel  is  exempt 
from  recording  discards  in  the  DFL  and 
from  submittal  of  the  blue  logsheet 
(discards  copy)  for  that  delivery.  The 
operator  must  check  the  box  entitled 
"unsorted  codend,"  and  the  blue  DFL 
logsheet  (discards  copy)  remains  in  the 
DFL. 

(C)  For  presorted  deliveries  or  in  the 
event  a  catcher  vessel  has  "bled"  a 
codend  prior  to  delivery  to  a  processor, 
the  op)erator  must  check  the  "presorted 
delivery"  box,  enter  the  estimated 
amount  of  discards  or  donations  by 
species,  and  submit  with  each  harvest 
delivery  the  blue  DFL  logsheet  (discards 
copy)  to  the  mothership,  buying  station, 
or  shoreside  processor. 

(iii)  Buying  station  discards/ 
donations.  (A)  The  operator  or  manager 
must  record  in  the  DCL  on  a  daily  basis, 
all  estimated  discards  or  donations  that: 

(1)  Are  reported  by  a  catcher  vessel 
delivering  groundfish  to  the  buying 
station; 

(2)  Occiu  after  receipt  of  harvest  from 
a  catcher  vessel;  and 

(3)  Occur  prior  to  delivery  of  harvest 
to  a  mothership  or  shoreside  processor. 

(B)  The  operator  or  manager  must 
record  in  the  DCL  each  day  on  the  day 
discards  and  donations  occur 

(2)  Estimated  daily  total,  balance 
brought  forward,  and  cumulative  total 
estimated  round  fish  weight  for  each 
discard  or  donation  of  groundfish 
species,  groundfish  species  groups,  and 
Pacific  herring  in  pounds,  or  to  at  least 
the  nearest  0.001  mt. 

(2)  Estimated  daily  total,  balance 
brought  forward,  and  cumulative  total 
estimated  numbers  for  each  discard  and 
donation  of  Pacific  salmon,  steelhead 
trout,  halibut,  king  crab,  and  Tanner 
crab. 

(C)  If  a  blue  DFL  logsheet  submitted 
to  the  buying  station  bom  a  catcher 
vessel  contains  reports  of  discards  or 
donations,  the  operator  or  manager  of  a 
buying  station  must  record  in  the  DCL 
the  discards  and  donations  on  the  day 
the  DFL  logsheet  is  received  from  the 
catcher  vessel. 


y 


(iv)  Catcher/ processor  discards/ 
donations.  The  operator  of  a  catcher/ 
processor  must  record  in  the  DCPL  each 
day  on  the  day  discards  or  donations 
occur,  as  follows: 

(A)  All  discards  or  donations  that 
occur  prior  to  harvest,  during  harvest, 
and  during  processing. 

(B)  The  estimated  daily  total,  balance 
brought  forward,  and  cumulative  total 
estimated  round  fish  weight  for  each 
discard  or  donation  of  groundfish 
species,  groundfish  species  groups,  and 
Pacific  herring  in  pounds,  or  to  at  least 
the  nearest  0.001  mt. 

(C)  The  estimated  daily  total,  balance 
brought  forward,  and  cumulative  total 
estimated  numbers  for  each  discard  and 
donation  of  Pacific  salmon,  steelhead 
trout,  halibut,  king  crab,  and  Tanner 
crab. 

(v)  Mothership  or  shoreside  processor 
discards/donations.  (A)  The  operator  of 
a  mothership  or  manager  of  a  shoreside 
processor  must  record  in  the  DCPL  each 
day  on  the  day  discards  or  donations 
occur  that: 

[1)  Are  reported  on  a  blue  DFL 
logsheet  by  a  catcher  vessel  delivering 
groundfish  to  the  mothership  or 
shoreside  processor. 

(2)  Occur  on  site  after  receipt  of 
groundfish  fix>m  a  catcher  vessel. 

[3]  Occur  during  processing  of 
groundfish. 

(B)  The  operator  of  a  mothership  or 
manager  of  a  shoreside  processor  must 
record  in  the  DCPL: 

U)  The  estimated  daily  total,  balance 
brought  forward,  and  cumulative  total 
estimated  round  fish  weight  for  each 
discard  or  donation  of  groundfish 
species,  groundfish  species  groups,  and 
Pacific  herring  in  pounds,  or  to  at  least 
the  nearest  0.001  mt. 

(2)  The  estimated  daily  total,  balance 
brought  forward,  and  cumulative  total 
estimated  numbers  for  each  discard  and 
donation  of  Pacific  salmon,  steelhead 
trout,  halibut,  king  crab,  and  Tanner 
crab. 

(C)  If  an  unsorted  codend  is  received 
from  a  catcher  vessel,  the  catcher  vessel 
is  not  required  to  submit  a  blue  .discard 
logsheet  to  the  mothership  or  shoreside 


processor.  The  operator  of  a  mothership 
or  manager  of  a  shoreside  processor 
must  sort  the  catch  received  from  the 
unsorted  codends  and  must  record  the 
discards  by  species  in  the  DCPL  as 
discard  at  sea  on  the  day  the  harvest  is 
received  from  the  catcher  vessel. 

(D)  If  discards  are  reported  on  a  blue 
DFL  logsheet  from  a  catcher  vessel 
delivering  a  presorted  codend  or  if  a 
catcher  vessel  reports  an  amount  bled  at 
sea,  the  operator  of  a  mothership  or 
manager  of  a  shoreside  processor  must 
record  in  the  EXZPL  the  discards  on  the 
day  the  DFL  logsheet  is  received  from 
the  catcher  vessel. 

(E)  If  a  yellow  DCL  logsheet  is 
received  from  a  buying  station  and 
discards  or  donations  are  reported,  the 
operator  of  a  mothership  or  manager  of 
a  shoreside  processor  must  record  in  the 
DCPL  the  discards  or  donadons  on  the 
day  the  DCL  logsheet  is  received  from 
the  buying  station. 
**«»*- 

(c)  *  *  * 

(3)  Information  required — (i)  General. 
In  addition  to  requirements  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  operator  of  a  catcher  vessel  or 
catcher/processor  must  record  on  each 
page: 
***** 

(B)  The  start  date,  end  date,  and  trip 
number  of  the  fishing  trip. 

(C)  If  a  catcher  vessel,  the  vessel 
name,  ADF&G  vessel  registration 
number,  and  Federal  fisheries  permit 
number. 

(D)  If  a  catcher/processor,  the  vessel 
name,  ADF&G  processor  code,  and 
Federal  fisheries  permit  nimiber. 
***** 

(ii)  *  *  * 

(A)  If  a  catcher  vessel,  date  (month- 
day-year). 

***** 

(D)  The  estimated  total  round  fish 
weight  of  the  groundfish  catch  to  the 
nearest  lb  or  mt. 

***** 

(iii)  *  *  * 

(A)  Catcher  vessels.  [1)  If  deliveries  to 
a  mothership  or  shoreside  processor  are 


unsorted  codends,  the  operator  must 
check  the  Appropriate  box. 

(2)  If  deliveries  to  a  mothership  or 
shoreside  processor  are  presorted  at  sea, 
the  operator  must  check  the  appropriate 
box  and  must  record  discard/donation 
information  as  described  in  paragraph 
(a)(10)  of  this  section. 

(B)  Catcher/ processors.  The  operator 
must  record  discard/donation 
information  as  described  in  paragraph 
(a)(10)  of  this  section. 

(iv)  Catcher  vessel  delivery 
information.  *  *  * 

(v)  Catcher/ processor  product 
information.  *  *  * 

(vi)  IFQ  data.  The  operator  of  a 
catcher  vessel  or  catcher/processor  must 
record  IFQ  information  as  follows: 

(A)  Check  YES  or  NO  to  indicate  if 
persons  aboard  have  authorized  IFQ 
permits. 

(B)  If  YES,  record  the  following: 

(1)  Vessel  operator's  (captain's)  name 
and  IFQ  permit  number,  if  any. 

(2)  The  name  of  each  IFQ  holder 
aboard  the  vessel  and  each  holder's  IFQ 
permit  number.  , 

[3]  Month  and  day  of  landing. 

(4)  Name  of  registered  buyer. 

(5)  Name  of  unloading  port, 
(d)  •  •  * 

(2)  Information  required — (i)  General. 
In  addition  to  requirements  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  operator  or  manager  of  a  buying 
station  must  record  on  each  page: 
***** 

(ej  *  *  *      . 

(2)  Information  required — (i)  General. 
In  addition  to  requirements  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  operator  of  a  mothership  must 
record  on  each  page: 
***** 

(0*** 

(2)  Information  required — (i)  Part  lA. 
In  addition  to  requirements  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  manager  of  a  shoreside  processor 
must  record  on  each  page: 
***** 
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This  section  ol  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Parts  401  and  457 

mN0563-nAA79 

General  Crop  Insurance  Regulations, 
Safflower  Seed  Crop  Insurance 
Endorsement;  and  Common  Crop 
Insurance  Regulations,  Safflower  Crop 
Insurance  Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACnON:  Proposed  rule. 

SUiMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  specific 
crop  provisions  for  the  insurance  of 
safflower.  The  provisions  will  be  used 
in  conjunction  with  the  Common  Crop 
Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  saiSower  seed  crop 
endorsement  in  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  cxurent  Safflower  Seed  Crop 
Insurance  Endorsement  to  the  1997  and 
prior  crop  years. 

DATES:  Written  comiments.  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business  May  12. 
1997  and  will  be  considered  when  the 
rule  is  to  be  made  final. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation.  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  City,  MO  64131. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Nesheim,  Insurance  Management 
Specialist,  Research  and  Development 
Division.  Product  Development 
Division,  Federed  Crop  Insurance 
Corporation,  at  the  Kansas  Qty,  MO, 


address  listed  above,  telephone.(816) 
925-7730. 

SUPPI.EMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(0MB  ]  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866  and,  therefore,  has  not 
been  reviewed  by  0MB. 

Paperwork  Reduction  Act  of  1995 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including, 
Common  Crop  Insurance  Regulations; 
Safflower  Crop  Insuiance  Provisions." 
The  information  to  be  collected  includes 
a  crop  insurance  application  and  an 
acreage  report.  Information  collected 
from  the  application  and  acreage  report 
is  electronically  submitted  to  FCIC  by 
the  reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  safflower 
that  are  eligible  for  Federal  crop 
insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  botn  approximately 
1,755,015  respondents.  The  total  aimual 
burden  on  the  public  for  this 
information  collection  is  2,669,970 
hours. 

FCIC  is  requesting  comments  on  the 
following:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 


Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503. 

The  Office  of  Management  and  Budget 
(OMB)  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  conunent  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Unfunded  Mandates  RefiDim  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  n  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  insured  must 
also  annually  certify  to  the  previous 
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years  production  if  adequate  records  are 
available  to  support  the  certification,  or 
receive  a  transitional  yield.  The 
producer  must  maintain  the  production 
records  to  support  the  certified 
information  for  at  least  3  years.  This 
regulation  does  not  alter  those 
requirements.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amoimt  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605).  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  No.  12988 

The  provisions  of  this  rule  will  not 
have  a  retroactive  effect  prior  to  the 
effective  date.  The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The  / 

administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicate  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section,  7  CFR  457.125, 
Safflower  Crop  Insurance  Provisions. 
The  new  provisions  will  be  effective  for 
the  1998  and  succeeding  crop  years. 
These  provisions  will  replace  and 


supersede  the  ciurent  provisions  for 
insuring  safflower  found  at  7  CFR 
401.123  (Safflower  Seed  Crop 
Endorsement).  FCIC  also  proposes  to 
amend  7  CFR  401.123  to  limit  its  effect 
to  the  1997  and  prior  crop  years.  FCIC 
will  later  publish  a  regulation  to  remove 
and  reserve  Sec.  401.123. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Safflower 
Seed  Crop  Endorsement's  compatibility 
with  the  Common  Crop  Insurance 
Policy.  In  addition,  FCIC  is  proposing 
substantive  changes  in  the  provisions 
for  insuring  safflower  as  follows: 

1.  The  name  of  the  crop  provision  was 
shortened  from  "Safflower  Seed"  to 
"Safflower".  Safflower  can  be  used  in 
either  a  singular  or  plural  context. 
Changing  the  name  of  the  crop 
provisions  frt>m  "safflower  seed"  to 
"safflower"  removes  any  confusion  with 
policies  that  use  the  word  "seed"  in 
their  title  and  insiue  the  production  of 
seed  for  planting  in  a  future  year.  Also, 
the  Late  Planting  Agreement  Option, 
that  is  applicable  to  Safflower 
provisions  found  at  7  CFR  401.123,  no 
longer  applies.  Both  Late  Planting  and 
Prevented  Planting  provisions  for 
safflower  will  be  proposed  in  a  separate 
rule. 

2.  Section  1 — ^Add  definitions  for  the 
terms  "days,"  "FSA,"  "final  planting 
date,"  "good  farming  practices," 
"interplanted,"  "irrigated  practice," 
"local  market  price,"  "nurse  crop 
(companion  crop),"  "planted  acreage," 
"pounds,"  "practical  to  replant," 
"production  guarantee  (per  acre)," 
"replanting,"  and  "written  agreement" 
for  clarification.  Also,  amend  the 
definition  of  "value  per  pound  of 
damaged  safflower".  It  now  reads,  "The 
price  per  pound  for  damaged  safflower 
offered  by  buyers  in  the  area  in  which 
you  normally  market  safflower".  A  floor 
of  50  percent  of  the  average  market  price 
was  previously  used  for  computing 
safflower  losses  because  of  limited 
market  outlets.  There  are  now  sufficient 
markets  available  to  provide  a  valid 
price  for  damaged  safflower  production, 
so  the  50  percent  floor  has  been 
removed. 

3.  Section  2 — Expand  unit  division 
provisions  to  include  insured  reporting 
responsibilities  to  qualify  for  optional 
units.  Section  2(e)(4)(ii)  clarifies  unit 
division  for  non-irrigated  comers  of 
center  pivot  irrigation  systems. 

4.  Section  3— Clarify  that  an  ir^ured 
may  select  only  one  price  election  for  all 
the  safflower  in  the  county  as 
designated  in  the  Special  Provisions. 

5.  Section  5 — Change  the  cancellation 
and  termination  dates  to  be  30  days 
earlier  than  in  the  previous  safflower 
crop  insurance  endorsement  for  states 


other  than  California.  This  change  is 
intendedfto  reduce  program 
vulnerabilities  that  may  exist  under 
current  program  dates  by  reducing  the 
opportunity  for  insureds  to  anticipate 
below-normal  yields.  The  change  also 
corresponds  with  the  change  to  the  sales 
closing  date  which  has  been  moved 
back  30  days  to  comply  with  the  Federal 
Crop  Insurance  Reform  Act  of  1994. 

6.  Section  6 — Prohibit  interplanting 
safflower  with  another  crop,  or  planting 
safflower  into  an  established  grass  or 
legume,  luiless  allowed  by  Special 
Provisions  or  by  written  agreement. 

7.  Section  9--Clarify  that  any  losses  " 
caused  by  insufficient  or  improper 
application  of  pest  control  or  disease 
control  measures  are  not  an  insiued 
cause  of  loss. 

8.  Section  10 — Allow  producers  to 
receive  a  replant  payment.  This  is 
consistent  with  many  other  aimual 
crops  converted  to  the  Common  Policy 
and  provides  additional  incentives  to 
insured  to  make.every  effort  to  produce 
a  crop. 

9.  Section  11 — The  representative 
samples  of  unharvested  safflower  must 
not  be  harvested  or  destroyed  until  the 
earlier  of  inspection  or  15  days  after 
harvest  of  the  balance  of  the  unit  is 
completed. 

10.  Section  12(a) — Clarify  determining 
loss  on  a  imit  basis  and  requirements  of 
production  records. 

1 1 .  Section  1 2(c) — Clarify  how  to 
determine  total  production  to  count 
from  all  insurable  acreage. 

12.  Section  12(d) — Clarify  when 
production  qualifies  for  quality 
adjustment  by  adding  a  provision  that 
clarifies  when  quality  will  be  a  factor  in 
determining  the  loss. 

13.  Section  12(d)(4)— Remove  the 
language  that  limited  quality  adjustment 
to  not  less  than  50  percent  of  the  market 
price. 

14.  Section  13 — Add  provisions  for 
providing  insurance  coverage  by  written 
agreement.  FCIC  has  a  long-standing 
policy  of  permitting  certain 
modifications  of  the  insurance  contract 
by  written  agreement  for  some  policies. 
This  amendment  allows  FCIC  to  tailor 
the  policy  to  a  specific  insured  in 
certain  instances.  The  new  section  will 
cover  the  procedures  for  and  duration  of 
written  agreements. 

List  of  Subjects  in  7  CFR  Parts  401  and 

457 

Crop  insurance,  Safflower,  Safflo 
seed  crop  endorsement. 

Proposed  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
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Corporation  hereby  proposes  to  revise  7 
CFR  Parts  401  and  457,  as  follows: 

PART  401— GENERAL  CROP 
INSURANCE  REQULATtONS— 
REGULATIONS  FOR  THE  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  1506(p). 

Section  401.8  is  amended  by  revising 
the  introductory  text  of  paragraph  (d)  to 
read  as  follows: 

$401.8   Dm  appticaOon  and  policy. 

***** 

(d)  The  application  for  the  1988  and 
succeeding  crop  years  is  found  at 
subpart  D  of  part  400,  General 
Administrative  Regulations  (7  CFR 
400.37  and  400.38).  The  provisions  of 
the  Safflower  Insurance  Policy  for  the 
1988  through  1997  crop  years  are  as 
follows: 

§401.123    [Amended] 

3.  In  §  401.123  the  introductory 
paragraph  is  revised  to  read  as  follows: 
The  provisions  of  the  Safflower  Seed 
Crop  Insurance  Endorsement  for  the 
1988  through  the  1997  crop  year. 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
Part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C  l506(1).  1506(p). 

5.  Section  457.125  is  added  to  read  as 
follows: 

f  457.125    Safflower  crop  Insurance 
provlsiona. 

The  Safflower  Crop  Insurance 
Provisions  for  the  1998  and  succeeding 
crop  years  are  as  follows: 

FCIC  policies: 
DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FGC  and  reinsured  policies: 

SAFFLOWER  CROP  INSURANCE 
PROVISIONS 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8),  these  crop  provisions, 
and  the  Special  Provisions:  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions:  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Doys— Calendar  days. 

FSA — The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agency. 


Final  planting  date — The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 
which  the  crop  must  initially  be  planted  in 
order  to  be  insured  for  the  full  producUon 
guarantee. 

Good  fanning  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee,  and 
are  those  recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest — Collecting  the  safflower  seed  by 
combining  or  threshing. 

Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  witn  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Local  market  price — The  cash  price  per 
pound  for  undamaged  safflower  (test  weight 
of  35  pounds  per  bushel  or  higher  and  seed 
damage  less  than  25  percent)  offered  by 
buyers  in  the  area  in  which  you  normally 
market  the  insured  crop. 

Nurse  crop  (companion  crop) — A  crop 
planted  into  the  same  acreage  as  another 
crop,  that  is  intended  to  be  harvested 
separately,  and  which  is  planted  to  improve 
growing  conditions  for  the  crop  with  which 
it  is  grown. 

Planted  acreage — Land  in  which  seed  has 
been  placed  by  a  machine  appropriate  for  the 
insured  crop  and  planting  method,  at  the 
correct  depth,  into  a  seedbed  that  has  been 
properly  prepared  for  the  planting  method 
and  producUon  practice.  Safflower  must 
initially  be  planted  in  rows.  Acreage  planted 
in  any  other  manner  will  not  be  insurable 
unless  otherwise  provided  by  the  Special 
Provisions  or  by  written  agreement. 

Pound — Sixteen  ounces  avoirduftois. 

Practical  to  replant — In  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§457.8), 
practical  to  replant  is  defined  as  our 
determinaUon,  after  loss  or  damage  to  the 
insured  crop,  based  on  factors,  including  but 
not  limited  to  moisture  availability, 
condition  of  the  field,  time  to  crop  maturity, 
and  marketing  window,  that  replanting  the 
insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period.  It  will  not  be 
considered  practical  to  replant  after  the  end 
of  the  late  planting  period  unless  replanting 
is  generally  occurring  in  the  area. 

Production  guarantee  (per  acre) — The 
number  of  pounds  determined  by 
multiplying  the  approved  APH  yield  per  acre 
by  the  coverage  level  {lercentage  you  elect. 

Replanting — Performing  the  cultural 
practices  necessary  to  replace  the  safflower 
seed  and  then  replacing  the  safflower  seed  in 
the  insured  acreage  with  the  expectation  of 
growing  a  successful  crop. 

Value  per  pound  of  damaged  safflower — 
The  cash  price  per  pound  for  damaged 


safflower  (test  weight  below  35  pounds  per 
bushel  or  seed  damage  in  excess  of  25 
percent)  offered  by  buyers  in  the  area  in 
which  you  normally  market  safflower. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  13. 

2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§  457.8), 
a  l}asic  unit  may  be  divided  into  optional 
units  if,  for  each  optional  unit  you  meet  all 
the  conditions  of  this  section,  or  if  a  written 
agreement  to  such  division  exists. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  other  than  as 
described  in  this  section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  units  that 
have  been  combined  will  be  refunded  to  you. 

(d)  All  optional  units  you  selected  for  ^e 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to  determine 
your  production  guarantee; 

(2)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discemable  break 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit; 

(3)  For  each  crop  year,  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit  must  be 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us;  and 

(4)  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria,  as  applicable: 

(i)  Optional  Units  by  Section,  Section 
Equivalent,  or  FSA  Farm  Serial  Number: 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legally 
identified  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to,  Spanish  grants, 
railroad  surveys,  leagues,  labors,  or  Virginia 
Military  Lands,  as  the  equivalent  of  sections 
for  unit  purposes.  In  areas  that  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us,  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  discemable,  each  optional  unit 
must  be  located  in  a  separate  farm  identified 
by  a  single  FSA  Farm  Serial  Number. 

(ii)  Optional  Units  on  Acreage  Including 
Both  Irrigpted  and  Non-irrigated  Practices:  In 
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addition  to,  or  instead  of,  establishing 
optional  units  by  section,  section  equivalent, 
or  FSA  Farm  Serial  Number,  optional  units 
may  be  based  on  irrigated  acreage  and  non- 
irrigated  acreage  (in  those  counties  where 
"non-irrigated"  practice  is  allowed  in  the 
actuarial  table)  if  both  are  located  in  the  same 
section,  section  equivalent,  or  FSA  Farm 
Serial  Number.  To  qualify  as  separate 
irrigated  and  non-irrigated  optional  units,  the 
non-irrigated  acreage  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
planting  pattern.  The  irrigated  acreage  may 
not  extend  beyond  the  point  at  which  the 
irrigation  system  can  deliver  the  quantity  of 
water  needed  to  produce  the  yield  on  which 
the  guarantee  is  based,  except  the  comers  of 
a  field  in  which  a  center-pivot  Irrigation 
system  is  used  will  be  considered  as  irrigated 
acreage  if  separate  acceptable  records  of 
production  horn  the  comers  are  not 
provided.  If  the  comers  of  a  field  in  which 
a  center-pivot  irrigation  system  is  used  do 
not  qualify  as  a  separate  non-irrigated 
optional  unit,  they  will  be  a  part  of  the  unit 
containing  the  irrigated  acreage.  Non- 
irrigated  acreage  that  is  not  ft  part  of  a  field 
in  which  a  center-pivot  irrigation  system  is 
used  may  qualify  as  a  septarate  optiorml  unit 
provided  that  all  other  requirements  of  this 
section  are  met. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§  457.8),  you  may  select 
only  one  price  election  for  all  the  safflower 
in  the  counfy  insured  under  this  policy 
unless  the  Sptecial  Provisions  provide 
different  price  elections  by  type,  in  which 
case  you  may  select  one  price  election  for 
each  safflower  type  designated  in  the  Special 
Provisions.  The  price  elections  you  choose 
for  each  type  must  have  the  same  percentage 
relationship  to  the  maximum  price  offered  by 
us  for  each  type.  For  example,  if  you  choose 
100  percent  of  the  maximum  price  election 
for  one  type,  you  must  also  choose  100 
percent  of  the  maximum  price  election  for  ail 
other  types. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§  457.8), 
the  contract  change  date  is  August  31 
preceding  the  cancellation  date  for 
California,  and  December  31  preceding  the 
cancellation  date  for  all  other  states. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8).  the  cancellation 
and  termination  dates  are: 


State 

Cancellation 
and  termi- 
nation dates 

California  

All  other  states  

December  31. 
March  15. 

6.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 


crop  insured  will  be  all  safflower  in  the 
counfy  for  which  a  premium  rate  is  provided 
by  the  actuarial  table: 

(a)  In  which  you  have  a  share; 

(b)  That  is  planted  for  harvest  as  safflower; 

(c)  That  is  not  (unless  allowed  by  the 
Special  Provisions  or  by  written  agreement): 

(1)  Interplanted  with  another  crop;  or 

(2)  Planted  into  an  established  grass  or 
legume. 

7.  Insurable  Acreage 

In  addition  to  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§  457.8),  we  will  not  insure: 

(a)  Safflower  planted  on  land  on  which 
safflower,  sunflower  seed,  any  variefy  of  dry 
beans,  soybeans,  mustard,  rapeseed,  or  lentils 
were  grown  the  preceding  crop  year,  unless 
other  rotation  requirements  are  specified  in 
the  Special  Provisions  or  we  agree  in  writing 
to  insure  such  acreage;  or 

(b)  Any  acreage  of  safflower  damaged 
before  the  final  planting  date,  to  the  extent 
that  the  majorify  of  producers  in  the  area 
would  normally  not  further  care  for  the  crop, 
unless  the  crop  is  replanted  or  we  agree  that 
it  is  not  practical  to  replant. 

8.  Insurance  Period 

In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§  457.8),  the  calendar  date  for  the 
end  of  the  insurance  period  is  October  31 
immediately  following  planting. 

9.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
obly  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(a)  Adverse  weather  conditions; 

(b)  Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(d)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake; 

(g)  Volcanic  eruption;  or 

(h)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  cause  of  loss  that 
occurs  during  the  insurance  period. 

10.  Replanting  Payment 

(a)  In  accordance  with  section  13 
(Replanting  Payment)  of  the  Basic  Provisions 
(§  457.8),  a  replanting  payment  is  allowed  if 
the  crop  is  damaged  by  an  insurable  cause  of 
loss  to  the  extent  that  the  remaining  stand 
will  not  produce  at  least  90  percent  of  the 
production  guarantee  for  the  acreage  and  it 
is  practical  to  replant 

(b)  The  maximum  amount  of  the  replanting 
payment  per  acre  will  be  the  lesser  of  20 
percent  of  the  production  guarantee  or  160 
pounds,  multiplied  by  your  price  election, 
multiplied  by  your  insured  share. 

(c)  When  safflower  is  replanted  using  a 
practice  that  is  uninsurable  as  an  original 
planting,  the  liabilify  on  the  unit  will  be 
reduced  by  the  amount  of  the  replanting 
payment.  The  premium  amoimt  will  not  be 
reduced. 


11.  Duties  in  the  Event  of  Damage  or  Loss 
In  accordance  with  the  requirements  of 

section  14  (Duties  in  the  Event  of  Damage  or 
Loss)  of  the  Basic  Provisions  (§457.8),  the 
representative  samples  of  the  unharvested 
crop  must  be  at  least  10  feet  wide  and  extend 
the  entire  length  of  each  field  in  the  unit.  The 
samples  must  not  be  harvested  or  destroyed 
until  the  earlier  of  our  inspection  or  15  days 
after  harvest  of  the  balance  of  the  unit  is 
completed. 

12.  Settiement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liabilify  on  the  harvested 
acreage  for  the  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  guarantee; 

(2)  Multiplying  each  result  in  section 
12(b)(1)  by  the  respective  price  election; 

(3)  Totaling  the  results  in  section  12(b)(2); 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  type  if  applicable,  (see 
section  12(c))  by  the  respective  price 
election; 

(5)  Totaling  the  results  in  section  12(b)(4); 

(6)  Subtracting  the  total  from  the  total  in 
section  12(b)(5)  from  the  total  in  section 
12(b)(3);  and 

(7)  Multiplying  the  result  in  section 
12(b)(6)  by  your  share. 

(c)  The  total  production  to  count  (in 
pounds)  from  all  insurable  acreage  on  the 
unit  will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 
for  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our  consent; 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  hil  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be  adjusted  for 
qualify  deficiencies  and  excess  moisture  in 
accordance  with  section  12(d));  and 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us.  (The  amount  of 
production  to  count  for  such  acreage  will  be 
based  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
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harvest  should  have  occuired.  If  you  do  not 
leave  the  required  samples  intact,  or  fail  to 
provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 
to  determine  the  amount  of  pFoduction  to 
count.);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  heuvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Mature  safflower  may  be  adjusted  for 
excess  moisture  and  quality  deficiencies.  If 
moisture  adjustment  is  applicable,  it  will  be 
made  prior  to  any  adjustment  for  quality. 

(1)  Production  will  be  reduced  by  0.12 
percent  for  each  0.1  percentage  point  of 
moisture  in  excess  of  8  percent.  We  may 
obtain  samples  of  the  production  to 
determine  the  moisture  content. 

(2)  Production  will  be  eligible  for  quality 
adjustment  if  such  production: 

(i)  Has  a  test  weight  below  35  pounds  per 
bushel: 

(ii)  Has  seed  damage  in  excess  of  25 
percent:  or 

(iii)  Contains  substances  or  conditions  that 
are  identified  by  the  Food  and  Drug 
Administration  or  other  public  health 
organizations  of  the  United  States  as  being 
injiuious  to  human  or  animal  health. 

(3)  Quality  will  be  a  tacAoi  in  determining 
your  loss  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
against  which  insurance  is  provided  under 
these  crop  provisions  and  that  occurred 
within  the  insurance  period; 

(ii)  The  deficiencies,  substances,  or 
conditions  result  in  a  net  price  for  damaged 
production  that  is  less  than  the  local  market 
price; 

(iii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions  are 
made  using  samples  of  the  production 
obtained  by  us  or  by  a  disinterested  third 
party  approved  by  us:  and 

(iv)  The  samples  are  analyzed  by  a  grader 
licensed  to  grade  safflower  under  the 
authority  of  the  Agricultural  Marketing  Act 
or  the  United  States  Warehouse  Act  with 
regard  to  deficiencies  in  quality,  or  by  a 
laboratory  approved  by  us  with  regard  to 
substancffes  or  conditions  injurious  to  human 
or  animal  health.  Test  weight  for  quality 
adjustment  purposes  may  be  determined  by 
our  loss  adjuster. 

(4)  Safflower  production  that  is  eligible  for 
quality  adjustment,  as  specified  in  sections 
12(dM2)  and  (3),  will  be  reduced  as  follows: 

(i)  In  accordance  with  the  qualifying 
adjustment  fiictor  provisions  contained  in  the 
Special  Provisions:  or 

(ii)  If  quality  adjustment  factor  provisions 
are  not  contained  in  the  Special  Provisions: 

(A)  Determine  the  value  per  pound  of 
damaged  safflower  and  the  local  market  price 
of  undamaged  safflower  on  the  earlier  of  the 
date  such  quality  adjusted  production  is  sold 
or  the  date  of  final  inspection  for  the  unit. 
Discounts  used  to  establish  the  net  price  of 
the  damaged  production  will  be  limited  to 
those  which  are  usual,  customary,  and 
reasonable.  The  price  will  not  be  reduced  for 


(J)  Moisture  content; 
[2]  Damage  due  to  uninsured  causes;  or 
(3)  Drying,  handling,  processing,  or  any 
other  costs  associated  with  normal 
harvesting,  handling,  and  marketing  of 
safflower.  (We  may  obtain  prices  from  any 
buyer  of  our  choice.  If  we  obtain  prices  from 
one  or  more  buyers  located  outside  your  local 
market  area,  we  will  reduce  such  prices  by 
the  additional  costs  required  to  deliver  the 
production  to  those  buyers.) 

(B)  Divide  the  price  per  pound  of  damaged 
safflower  by  the  local  market  price  per  pound 
of  undamaged  safflower  to  determine  the 
quality  adjustment  factor:  and 

(C)  Multiply  the  adjustment  factor  by  the 
number  of  pounds  of  the  damaged 
production  remaining  after  any  reduction 
due  to  excessive  moisture  to  determine  the 
net  production  to  count. 

(e)  Any  productton  harvested  from  other 
plants  growing  in  the  insured  crop  may  be 
counted  as  production  of  the  insured  crop  on 
a  weight  basis. 

13.  Written  Agreements 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
13(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved  by  us.  the  written 
agreement  will  include  all  variable  terms  of 
the  contract,  including,  but  not  limited  to, 
crop  type  or  variety,  the  guarantee,  premium 
rate,  and  price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy):  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington,  D.Q,  on  April  4, 
1997. 

Kenneth  D.  Ackermon. 

Manager,  Federal  Crop  Insurance 

Corporation. 

(FR  Doc.  97-9421  Filed  4-10-97;  8:45  am] 

BILUNO  COOE  M1»-FA-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-97-022] 

RIN2115-nAE47 

Drawbridge  Operation  Regulations; 
Manchester  HartMr,  Massachusetts 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  operating  rules  for  the 
Massachusetts  Bay  Transportation 
Authority  (MBTA)  Bridge  (formerly  the 
Boston  and  Maine  railroad  bridge),  over 
Manchester  Harbor,  in  Manchester, 
Massachusetts.  The  mariners  located 
upstream  of  the  bridge  and  the 
Manchester  Harbormaster  have 
requested  longer  operating  hours  during 
the  boating  season.  This  proposed 
change  would  require  the  bridge  to  be 
crewed  for  eight  additional  hours  each 
day  from  Memorial  Day  through  the  end 
of  September. 

DATES:  Comments  must  be  received  on 
or  before  May  12. 1997. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (obr).  First  Coast 
Guard  District,  BIdg.  135A,  Governors 
Island.  New  York.  N.Y.  10004-5073. 
The  telephone  number  is  (212)  668- 
7165.  Comments  will  become  part  of 
this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Area,  Supervisory  Bridge 
Management  Specialist.  (212)  668-7069. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Coininents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDOl-97-022),  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each- 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  post  card  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  comments.  The  Coast  Guard 
plans  no  public  hearing;  however, 
persons  may  request  a  public  hearing  by 
writing  to  the  address  under  ADDRESSES. 
If  it  is  determined  that  the  opportunity 
for  oral  presentations  will  aid  this 
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rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

Good  cause  exists  for  a  comment 
period  of  less  than  60  days.  The  public 
has  had  various  opportunities  to 
comment  on  the  regulations  for  this 
bridge.  All  comments  received  in 
response  to  the  1996  temporary  final 
rule  with  request  for  comments  were 
considered  in  drafting  this  NPRM.  A 
longer  comment  period  is  unnecessary 
and  contrary  to  the  public  interest  due 
to  the  need  to  have  a  final  regulation  in 
place  prior  to  Memorial  Day.  1997. 

The  Manchester  MBTA  Bridge  was 
formerly  owned  and  operated  by  the 
Boston  and  Maine  Railroad  (B&M).  The 
current  owner  of  the  bridge  is  the 
Massachusetts  Bay  Transportation 
Authority  (MBTA).  The  existing 
operating  regulations  at  33  CFR  117.603 
require  that  the  bridge  be  crewed  from 
1  April  through  1  November  from  9  a.m. 
to  6  p.m..  with  a  one  hour  limch  closure 
between  1  p.m.  and  2  p.m.  daily. 

The  Coast  Guard  received  a  request  in 
May,  1994.  &x)m  the  Manchester 
Harbormaster/Chief  of  Police  and 
several  mariners  located  upstream  of  the 
bridge  to  extend  the  hours  that  the 
Manchester  MBTA  Bridge  is  crewed 
during  the  peak  boating  season.  On  June 
14,  1994.  the  Coast  Guard  published  a 
temporary  (90  day)  deviation  from  the 
operating  regulations  to  evaluate 
changes  to  the  operating  rules  during 
the  1994  boating  season  (59  FR  30524; 
June  14, 1994).  The  temporary  deviation 
extended  the  hours  that  the  bridge  was 
crewed  by  an  additional  five  hours  a 
day.  from  June  3  through  August  31. 
1994.  It  required  the  bridge  to  be  crewed 
from  8  a.m.  to  9  p.m.  daily  and 
eliminated  the  one  hour  lunch  hour 
closure  from  1  p.m.  to  2  p.m.  each  day. 

The  Coast  Guard  received  only  one 
letter  during  the  comment  period  that 
closed  October  31. 1994.  The  MBTA.  the 
bridge  owner,  opposed  the  proposal  to 
extend  the  operating  hours  of  the  bridge. 
Their  objection  was  based  upon  the 
additional  cost  of  $16,000  to  crew  the 
bridge  during  the  deviation  period.  The 
Coast  Guard  requested  additional  data 
and  actual  copies  of  the  bridge  logs  to 
analyze  the  impact  of  the  deviation.  The 
MBTA  did  not  provide  the  requested 
data. 

The  Coast  Guard  did  not  proceed  with 
a  permanent  change  to  the  regulations 
immediately  after  the  temporary 
deviation  expired  since  only  one 
comment  letter  was  received  within  the 
comment  period.  The  mariners  who 
originally  requested  the  changes  to  the 


operating  rules  did  not  provide 
comments  until  March  15.  1995,  well 
after  the  comment  period  for  the 
temporary  deviation  ended.  These 
comments  included  seven  petition 
letters,  one  letter  representing  forty-five 
boat  owners  located  upstream  of  the 
bridge  at  the  Manchester  Harbor  Marina, 
and  one  letter  from  the  Manchester 
Harbormaster/Chief  of  Police.  All  these 
letters  were  in  favor  of  increasing  the 
operating  hours  for  the  bridge. 

During  the  summer  of  1995.  the  Coast 
Guard  implemented  a  temporary  final 
rule  (60  FR  36357;  July  17,  1995)  which 
tested  an  operating  schedule  from  July 
17.  1995.  through  September  30. 1995. 
which  increased  the  period  that  the 
bridge  opened  on  signal  by  three  hours 
from  6  p.m.  to  9  p.m.  After  the  test 
period  ended,  the  Coast  Guard  received 
20  letters  bom  mariners.  Three  petitions 
with  a  total  of  40  signatures,  a  letter 
from  Manchester  Harbor  Marina,  and  a 
letter  from  the  Manchester  Harbor  Boat 
Club  with  200  meml>ers  were  received 
requesting  that  the  operating  rules  be 
changed  to  require  the  bridge  to  open  on 
signal  from  7  a.m.  to  11  p.m.  each  day. 
Memorial  Day  through  the  end  of 
September.  The  mariners  requested  the 
extended  bridge  operating  hours  so  that 
they  could  get  underway  earlier  in  the 
morning  and  also  be  able  to  return  to 
their  moorings  after  their  evening  racing 
or  sailing.  One  letter  requesting  that  the 
hours  remain  unchanged  was  received 
from  the  bridge  ovraer,  the  MBTA.  The 
MBTA  objected  to  the  extra  operating 
hours  based  upon  a  $27,000  additional 
cost  to  crew  the  bridge  during  the  1995 
test  period.  As  in  1994,  copies  of  the 
bridge  logs  were  not  submitted  by  the 
bridge  owner  as  requested  by  the  Coast 
Guard. 

During  the  summer  of  1996,  the  Coast 
Guard  implemented  a  temporary  final 
rule  which  tested  an  operating  schedule 
requiring  the  bridge  to  open  on  signal 
from  7  a.m.  to  11  p.m.  each  day. 
Memorial  Day  through  the  end  of 
September  1996  (61  FR  18946;  April  30. 
1996).  The  temporary  final  rule 
requested  public  comment  on  the 
operating  hours  effective  for  the  summer 
of  1996.  On  May  7, 1996,  the  Coast 
Guard  sent  a  letter  to  the  MBTA 
requiring  them  to  post  a  sign 
summarizing  the  temporary  regulations 
and  maintain  a  bridge  log  for  the  1996 
test  period.  The  MBTA  was  also 
requested  to  provide  bridge  logs  and 
operating  cost  data  to  the  Coast  Guard 
no  later  than  Octot)er  31, 1996,  for 
consideration  of  impacts  upon  the 
MBTA.  The  Coast  Guard  received  one 
letter  bom  a  mariner  in  favor  of  the 
temporary  regulation.  A  review  of  the 
bridge  logs  provided  by  MBTA  for  the 


test  period  revealed  an  average  of  247 
additional  openings  per  month  for  the 
hours  7  a.m.  to  9  a.m.,  1  p.m.  to  2  p.m., 
and  6  p.m.  to  11  p.m.  during  June,  July 
and  August  1996.  Thirty-five  additional 
openings  during  these  hours  were 
logged  for  September.  1996.  The  MBTA 
submitted  a  letter  indicating  an 
additional  operating  cost  of  $41,459  for 
the  period  May  30  to  September  30. 
1996. 

Discussion  of  Proposed  Amendments 

Upon  review  of  all  the  comments,  the 
Coast  Guard  believes  that  the  operating 
hours  for  the  bridge  should  be  changed. 
The  mariners  specifically  requested  that 
the  bridge  be  crewed  from  7  a.m.  to  11 
p.m.  each  day  during  the  prime  l>oating 
season.  Memorial  Day  through  the  end 
of  September.  This  proposal  will  amend 
§  117.603  to  require  the  bridge  to  open 
on  signal  between  7  a.m.  and  11  p.m. 
from  Memorial  Day  through  September 
30  each  year.  The  hours  that  the  bridge 
is  crewed  from  April  1  to  Memorial  Day 
and  from  October  1  through  November 
1  would  remain  9  a.m.  to  1  p.m.  and  2 
p.m.  to  6  p.m. 

The  Coast  Guard's  policy  is  to  assure 
that  drawbridges  are  operated  in  such  a 
maimer  that  they  are  a  minimum 
obstruction  to  waterway  traffic  while  at 
the  same  time  providing  for  the 
reasonable  needs  of  land  traffic. 
Drawbridges  shall  be  operated  under 
such  rules  and  regulations  as  are  in  the 
overall  public  interest  by  pursuing 
balanced  opening  schedules.  Under  the 
existing  operating  rules  for  the 
Manchester  MBTA  Bridge,  the  needs  of 
navigation  are  clearly  not  being  satisfied 
as  evidenced  by  the  comments  from  the 
mariners  and  the  results  of  the  1996 
temporary  deviation.  The  Coast  Guard 
believes  the  proposed  changes  in 
operating  hours  will  allow  the  mariners 
to  enjoy  the  prime  Iraating  season,  best 
serve  the  public  interest  and  still 
provide  for  the  reasonable  needs  of  land 
traffic.  The  Coast  Guard  believes  the 
benefits  to  the  mariners  justify  the  extra 
costs  of  crewing  the  bridge.  The 
proposed  hours  will  allow  mariners  to 
depart  earlier  and  return  later.  The 
existing  hours  do  not  meet  the  needs  of 
navigation  as  a  result  of  the  bridge 
closing  at  6  p.m.  during  the  boating 
season.  Previously,  mariners  were 
forced  either  to  return  early  after  sailing 
or  tie  up  at  locations  outside  of  the 
bridge  (and  the  inner  harbor  where  their 
moorings  are  located)  if  they  returned 
after  6  p.m.  That  was  an  luireasonable 
schedule  because  most  of  the  mariners 
work  during  the  day  and  would  like  to 
use  their  vessels  in  the  evenings. 
Additionally,  the  harbormaster 
indicated  that  the  increased  operating 
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hours  would  allow  for  a  faster  response 
by  the  Manchester-by-the  Sea  Police 
£)epartinent  located  downstream  of  the 
bridge  to  vessels  in  the  inner  harbor  in 
the  event  of  an  emergency. 

The  Coast  Guard  proposes  to  simplify 
the  advance  notice  requirements  of  the 
existing  regulations  by  establishing  a 
four  hour  advance  notice  requirement 

during  all  periods  other  than  those 
when  the  bridge  must  open  on  signal. 

The  Coast  Guard  has  determined  that 
clearance  gauges  are  necessary  for  the 
safety  of  navigation.  The  proposed  rule 
requires  the  bridge  owner  to  post  and 
maintain  clearance  gauges  to  assist 
mariners  in  transiting  the  bridge  during 
periods  when  the  draw  is  not  crewed 
and  to  reduce  unnecessary  openings. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT,  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
bridges  must  operate  in  accordance  with 
the  needs  of  navigation  while  providing 
for  the  reasonable  needs  of  land 
transportation.  This  proposal  adopts  the 
operating  hours  which  the  Coast  Guard 
believes  to  be  appropriate  based  on  the 
previous  test  periods.  The  Coast  Guard 
believes  the  proposal  achieves  the 
government  purpose  of  balancing  the 
navigational  rights  of  recreational 
boaters  and  the  needs  of  land  based 
transportation. 

Small  Entities 

The  Coast  Guard  has  considered  the     . 
economic  impact  of  this  rule  on  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  For  the 
reasons  discussed  in  the  Background 
and  Purpose  and  Regulatory  Evaluation 
sections  above  the  Coast  Guard  has 
determined  that  this  rule  will  not  affect 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 


Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section 
2.B.2.e.(32)(e)  of  Conunandant 
Instruction  M16475.1B,  (as  revised  by 
60  FR  32197;  Jime  20, 1995),  this  rule 
promulgates  operating  regiilations  for 
drawbridges  and  is  categorically 
excluded  from  further  environmental 
documentation. 

List  of  Sublects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— {AMENDED] 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Antbority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat  5039. 

2.  Section  117.603  is  revised  to  read 
as  follows: 

§  11 7.603    Manchester  HartxK. 

The  Massachusetts  Bay 
Transportation  Authority  Bridge  at  mile 
1.0,  in  Manchester,  shall  operate  as 
follows: 

(a)  The  draw  shall  open  on  signal: 

(1)  From  Memorial  Day  through 
September  30  from  7  a.m.  to  11  p.m.; 

(2)  April  1  to  Memorial  Day  and 
October  1  to  November  1  from  9  a.m.  to 
1  p.m.  and  2  p.m.  to  6  p.m. 

(b)  At  all  other  times,  the  draw  shall 
open  on  signal  with  at  least  four  hours 
notice. 

(c)  The  owner  of  this  bridge  shall 
provide  and  keep  in  good  legible 
condition,  clearance  gauges  for  each 
draw  with  figiues  not  less  than  twelve 
(12)  inches  high  designed,  installed  and 
maintained  according  to  the  provisions 
of  section  118.160. 

Dated:  March  28. 1997. 
J.L.  Linnon. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

First  Coast  Guard  District. 

(FR  Doc.  97-9247  Filed  4-10-97;  8:45  am) 

BIUJNO  COOC  4t10-14-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGO01-97-0iq 

RIN2115-nAA97 

Safety  Zone:  Reet  Week  1997  Parade 
of  Ships,  Port  of  New  York  and  New 
Jersey 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  moving  safety 
zone  for  the  Fleet  Week  1997  Parade  of 
Ships,  from  7:30  a.m.  until  5:30  p.m.  on 
May  21, 1997.  This  moving  safety  zone 
would  include  all  waters  500  yards  fore 
and  aft,  and  200  yards  on  each  side  of 
the  designated  column  of  parade  vessels 
as  it  transits  the  Port  of  New  York  and 
New  Jersey.  The  moving  safety  zone  will 
expand  to  include  all  waters  within  a 
200  yard  radius  of  each  vessel  upon 
dispersal  of  the  parade  column  until 
each  is  safely  moored. 
DATES:  Comments  must  be  received  on 
or  before  May  2,  1997. 
ADDRESSES:  Comments  should  be 
mailed  to  Lieutenant  John  W.  Green, 
Waterways  Oversight  Branch,  Coast 
Guard  Activities  New  York,  Bldg.  108, 
Governors  Island,  New  York  10004- 
5006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  John  W.  Green,  Chief, 
Waterways  Oversight  Branch. 
Waterways  Management  Division,  Coast 
Guard  Activities  New  York.  (212)  668- 
7906. 

SUPPlfMENTARY  INFORMATION: 

Background  and  Purpose 

The  Intrepid  Museum  Foundation  is 
sponsoring  a  parade  of  U.S.  Coast 
Guard.  U.S.  Navy,  and  foreign  naval 
ships  through  the  Port  of  New  York  and 
New  Jersey  on  May  21,  1997.  This 
proposed  regulation  will  establish  a 
moving  safety  zone  to  include  all  waters 
500  yards  forward  of  the  lead  parade 
vessel,  500  yards  aft  of  the  last  parade 
vessel,  and  200  yards  on  each  side  of  the 
designated  column  of  parade  vessels  as 
it  transits  the  Port  of  New  York  and  New 
Jersey  between  the  Verrazano  Narrows 
Bridge  and  the  waters  of  the  Hudson 
River  west  of  Riverbank  State  Park, 
between  West  137th  and  West  144th 
Streets,  Manhattan,  New  York.  As  the 
vessels  turn  in  the  waters  west  of 
Riverbank  State  Park  and  proceed 
southbound  in  the  Hudson  River,  the 
moving  safety  zone  will  expand  to 
include  all  waters  within  a  200  yard 
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radius  of  each  vessel  from  its  turning 
point  until  safely  berthed  at  various 
locations  within  the  Port  of  New  York 
and  New  Jersey.  The  safety  zone  will 
also  expand  briefly  to  include  the 
waters  of  the  Hudson  River  between 
Piers  84  and  88.  Manhattan,  New  York,  ' 
from  the  parade  vessel  column  east  to 
the  Manhattan  shoreline  as  the  column 
passes  in  front  of  Piers  84  through  88. 
The  purpose  of  this  expansion  is  to 
allow  the  public  an  unobstructed  view 
of  the  parade  from  the  pierside 
reviewing  stand.  This  regulation  is 
effective  from  7:30  a.m.  to  5:30  p.m.  on 
May  21, 1997.  No  vessel  will  be 
permitted  to  enter  or  move  within  this 
safety  zone  unless  authorized  by  the 
Captain  of  the  Port,  New  York. 

This  regulation  is  needed  to  protect 
the  maritime  public  frt)m  possible 
hazards  to  navigation  associated  with  a 
parade  of  naval  vessels  transiting  the 
waters  of  New  York  harbor  in  close 
proximity.  These  vessels  have  limited 
maneuverability  and  require  a  clear 
traffic  lane  to  safely  navigate. 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  thefr  names 
and  addresses,  identify  this  notice 
(CGDOl-97-016)  and  the  specific 
section  of  the  proposal  to  which  thefr 
comments  apply,  and  give  reasons  for 
each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing;  however, 
persons  may  request  a  public  hearing  by 
writing  to  the  Waterways  Oversight 
Branch  at  the  address  uinder  ADDRESSES. 
If  it  is  determined  that  the  opportunity 
for  oral  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Good  cause  exists  for  providing  a 
comment  period  of  less  than  60  days. 
Due  to  the  date  final  information 
concerning  the  event  was  received,  a 
comment  period  of  greater  than  21  days 
would  not  allow  sufficient  time  to 
publish  a  final  rule  prior  to  the 
scheduled  date  of  the  event.  Since  this 
proposal  is  neither  complex  nor 
technical,  a  21  day  comment  period  is 
sufiicient  to  provide  reasonable  notice 
of  the  proposed  regulation.  This  safety 
zone  is  identical  to  last  year's  which 


caused  little  or  no  disruption  to  vessel 
traffic  and  maritime  interests  vtrill  be 
provided  extensive  advance 
notifications.  A  longer  comment  period 
would  be  impracticable,  unnecessary, 
and  contrary  to  the  public  interest. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  This  moving  safety  zone 
prevents  vessels  from  transiting  portions 
of  Upper  New  York  Bay  and  the  Hudson 
River  in  the  Port  of  New  York  and  New 
Jersey  on  Wednesday,  May  21, 1997. 
Although  there  is  a  regular  flow  of 
traffic  through  this  area,  there  is  not 
likely  to  be  a  significant  impact  on 
recreational  or  commercial  vessel  traffic 
for  several  reasons:  due  to  the  moving 
nature  of  the  safety  zone,  no  single 
location  will  be  afi^ected  for  a  prolonged 
period  of  time;  con^mercial  and 
recreational  vessels  could  transit  on 
either  side  of  the  moving  safety  zone 
except  along  the  Manhattan  side 
between  Piers  84  and  88  as  the  parade 
passes  in  front  of  these  Piers;  and 
alternate  routes  are  available  for 
commercial  and  recreational  vessels  that 
can  safely  navigate  the  Harlem  and  East 
Rivers,  Kill  Van  Kull.  Arthur  Kill,  and 
Buttermilk  Channel.  Similar  safety 
zones  have  been  established  for  several 
past  Fleet  Week  parades  of  ships  with 
minimal  or  no  disruption  to  vessel 
traffic  or  other  interests  in  the  port.  In 
addition,  extensive,  advance 
notifications  will  be  made  to  the 
maritime  community  so  mariners  can 
adjust  thefr  plans  accordingly. 

Collecdon  of  Information 

This  proposal  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 


to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  or  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50,000. 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation  section,  the  Coast 
Guard  has  determined  that  there  is  not 
likely  to  be  a  significant  impact  on  small 
entities.  In  addition,  similar  safety  zones 
have  been  established  for  several  past 
Fleet  Week  parades  of  ships  with 
minimal  or  no  disruption  to  vessel 
traffic  or  other  interests  in  the  port 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  2.B.2.e.(34)(g)  of 
Commandant  Instruction  M16475.1B  (as 
revised  by  59  FR  38654.  July  29. 1994), 
this  safety  zone  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Proposed  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section,  165.T01-016. 
is  added  to  read  as  follows: 

§  165.T01-016    Safety  Zone:  Fleet  Week 
1997  Parade  of  Ships,  Port  of  New  York  and 
New  Jersey. 

(a)  Location. 

(1)  This  moving  safety  zone  includes 
all  waters  within  500  yards  forward  of 
the  lead  parade  vessel,  500  yards  aft  of 
the  last  parade  vessel,  and  200  yards  on 
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each  side  of  the  designated  column  of 
parade  vessels  as  it  transits  between  the 
Verrazano  Narrows  Bridge  and  the 
waters  of  the  Hudson  River  west  of 
Riverbank  State  Park,  between  West 
137th  and  West  144th  Streets, 
Manhattan,  New  York. 

(2)  The  moving  safety  zone  includes 
all  waters  within  a  200  yard  radius  of 
each  parade  vessel  from  its  turning 
point  near  Riverbank  State  Park  until 
the  vessel  is  safely  berthed  at  various 
locations  in  the  Port  of  New  York  and 
New  Jersey. 

(3)  The  safety  zone  includes  all  waters 
of  the  Hudson  River  between  Piers  84 
and  88,  Manhattan.  New  York,  firom  the 
parade  vessel  column  east  to  the 
Manhattan  shoreline  as  the  column 
passes  in  front  of  Piers  84  through  88. 

(b)  This  regulation  is  effective  from 
7:30  a.m.  to  5:30  p.m.  on  May  21, 1997, 
unless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port,  New  York. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply  to  this  safety 
zone. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  jjersonnel 
include  commissioned,  warremt,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  March  28, 1997. 
tidiard  C  Vlaun, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port.  New  York. 

IFR  Doc.  97-9217  Filed  4-10-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  H  Docket  No.  NJ17-1-166;  FRL- 
SS09-31 

Approval  and  Promulgation  of 
Implementation  Plans;  Reasonably 
Available  Control  Technology  for 
Volatile  Organic  Compounds  for  the 
State  of  New  Jersey 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Pro{>osed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  approval  of  a 
request  from  New  Jersey  to  revise  its 
State  Implementation  Plan  to 


incorporate  revisions  to  Subchapter  16 
"Control  and  Prohibition  of  Air 
Pollution  by  Volatile  Organic 
Compounds."  These  revisions  relate  to 
the  control  of  volatile  organic 
compounds  from  major  stationary 
sources  not  subject  to  control 
techniques  guidelines.  The  intended 
effect  is  to  reduce  the  emissions  of 
volatile  organic  compounds  and  thereby 
reduce  ozone  concentrations  in  the 
lower  atmosphere.  EPA  proposes  to  find 
that  the  State  has  met  the  Clean  Air  Act 
requirement  to  adopt  reasonably 
available  control  technology  for  non- 
CTG  major  sources. 

EPA  also  proposes  approval  of 
revisions  to  Subchapter  8  "Permits  and 
Certificates,"  Subchapter  17  "Control 
and  Prohibition  of  Air  Pollution  by 
Toxic  Substances,"  Subchapter  23 
"Prevention  of  Air  Pollution  From 
Architectiu«l  Coatings  and  Consumer 
Products"  and  Subchapter  25  "Control 
and  Prohibition  of  Air  Pollution  by 
Vehicular  Fuels,"  and  Air  Test  Method 
3 — Sampling  and  Analytical  Procedures 
for  the  Determination  of  Volatile 
Organic  Compounds  from  Source 
Operations  (Title  7,  Chapter  27B, 
Subchapter  3). 

Revisions  to  these  regulations  only 
involve  administrative  changes  made  to 
insure  consistency  with  Subchapter  16 
revisions.  This  proposal  would  revise 
the  State  Implementation  Plan  so  that  it 
contains  the  most  current  versions  of 
the  State  regulations. 

DATES:  Comments  must  be  submitted  on 
or  before  May  12,  1997. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Ronald  J.  Borsellino, 
Chief,  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  11  Office,  290  Broadway,  New 
York,  New  York  10007-1866. 

Copies  of  the  State  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  n  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York, 
New  York  10007-1866 

New  Jersey  Department  of 
Environmental  Protection,  Office  of 
Air  Quality  Management,  Bureau  of 
Air  Quality  Planning,  401  East  State 
Street,  CN418,  Trenton,  New  Jersey 
08625 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Truchan  or  Raymond  K.  Forde,  Air 
Programs  Branch,  Environmental 
Protection  Agency,  290  Broadway,  25th 
Floor,  New  York,  New  York  10007- 
1866,  (212)  637-4249 


SUPPI.EMENTARY  INFORMATION: 
I.  Background 

The  Clean  Air  Act  (Act)  as  amended 
in  1990  sets  forth  a  nimiber  of 
requirements  that  states  with  areas 
designated  as  nonattainment  for  ozone 
must  satisfy  and  sets  forth  a  timetable 
for  satisfying  these  Act  requirements 
(section  182).  These  requirements  are 
further  explained  in  the  General 
Preamble  to  the  Act  (57  FR  13513), 
which  was  published  on  April  16, 1992. 

Under  section  182(b)(2)  of  the  Act, 
nonattairmient  areas  classified  as 
moderate  or  above  are  required  to  adopt 
reasonably  available  control  technology 
(RACT)  rules  for  volatile  organic 
compound  (VOC)  sources.  There  are 
three  parts  to  the  section  182(b)(2) 
RACT  requirement:  (1)  RACT  for 
sources  covered  by  an  existing  control 
techniques  guideline  (CTG) — i.e.,  a  CTG 
issued  prior  to  the  enactment  of  the 
1990  Amendments;  (2)  RACT  for 
sources  covered  by  a  post-enactment 
CTG;  and  (3)  all  major  sources  not 
covered  by  a  CTG  (non-CTG  major 
sources).  This  requirement  also  applies 
to  all  areas  within  the  Ozone  Transport 
Region.  The  EPA  has  defined  RACT  as 
the  lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available  considering 
technological  and  economic  feasibility 
(44  FR  53762;  September  17,  1979). 

New  Jersey  is  part  of  the  Ozone 
Transport  Region  (OTR),  therefore,  the 
section  182(b)(2)  RACT  requirements 
are  applicable  to  sources  throughout  the 
State.  The  schedule  for  implementing 
the  RACT  rules  in  an  OTR  require  final 
installation  of  the  actual  VOC  controls 
by  May  31, 1995  on  those  sources  for 
which  installation  by  that  date  is 
practicable. 

New  Jersey's  VOC  regulation. 
Subchapter  16,  "Control  and  Prohibition 
of  Air  Pollution  by  Volatile  Organic 
Compounds,"  of  Chapter  27,  Title  7  of 
the  New  Jersey  Administrative  Code, 
was  previously  approved  by  EPA  as 
fulfilling  the  requirement  to  address  all 
source  categories  covered  by  a  pre- 
enactment  CTG  document  (59  FR  17933, 
April  15, 1994).  Since  enactment  of  the 
Clean  Air  Act  amendments,  EPA  has 
published  three  CTGs  controlling 
synthetic  organic  chemical 
manufacturing  industry  (SOCMI) 
distillation  operations,  SOCMI  reactor 
operations,  and  wood  furniture  • 

manufacturing  operations.  New  Jersey's 
previously  approved  Subchapter  16 
regulates  both  SOCMI  operations  under 
the  process  source  gases  provisions,  and 
wood  furniture  under  the  surface 
coating  provisions.  A  fourth  CTG  was 
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published  on  August  27,  1996  for 
shipbuilding  and  repair,  however 
regulations  for  this  CTG  are  not  due 
until  August  27, 1997. 

This  proposed  action  addresses  the 
requirement  to  regulate  non-CTG  major 
sources  of  VOC.  The  major  source 
definition  depends  on  the  classification 
of  the  nonattainment  area  and  whether 
the  area  is  in  the  OTR  ("major"  as 
defined  in  section  302,  section  182(c), 
(d),  and  (e),  and  section  184(b)).  For 
areas  in  an  OTR  other  than  those  areas 
designated  severe  nonattainment,  the 
definition  of  major  VOC  source  is  any 
source  that  emits  or  has  the  potential  to 
emit  at  least  50  tons  per  year.  In  a  severe 
nonattainment  area,  the  definition  of  a 
major  VOC  source  is  any  source  that 
emits  or  has  the  potential  to  emit  at  least 
25  tons  per  year. 

n.  State  Submittals 

On  November  15, 1993,  the 
Commissioner  of  the  New  Jersey 
Department  of  Environmental  Protection 
and  Energy  submitted  a  State 
Implementation  Plan  revision,  part  of 
which  contained  adopted  revisions  to 
Subchapter  16,  "Control  and  Prohibition 
of  Air  Pollution  by  Volatile  Organic 
Compounds,"  of  Chapter  27,  Title  7  of 
the  New  Jersey  Administrative  Code, 
effective  December  20, 1993.  This  was 
intended  to  fulfill  the  non-CTG  major 
source  requirement  of  the  Act.  EPA 
determined  that  the  November  15,  1993 
submittal  was  complete  on  December 
29,  1993.  As  of  November  15, 1993  New 
Jersey  only  adopted  a  portion  of  the 
proposal  which  involved  Section  16.1 
definitions  and  Section  16.17  which 
requires  major  sources  of  VOCs  not 
elsewhere  regulated  in  Subchapter  16  to 
implement  RACT  (Generic  RACT). 

On  June  21, 1996,  the  Commissioner 
of  the  New  Jersey  Department  of 
Environmental  Protection  (NJDEP) 
submitted  a  State  Implementation  Plan 
revision  which  contained  two  revisions 
to  Subchapter  16  and  two 
"Administrative  Changes  and 
Corrections"  to  Subchapter  16.  EPA  is 
proposing  action  on  all  changes  which 
have  occurred  in  Subchapter  16 
(effective  March  2, 1992)  since  EPA's 
last  approval  on  April  15, 1994  (59  FR 
1994).  This  includes  the  following 
versions  of  Subchapter  16  with  effective 
dates  of  December  20, 1993,  June  20, 
1994,  December  5, 1994,  May  15, 1995, 
and  July  17, 1995.  It  should  be  noted 
that  several  new  sections  have  been 
added  to  Subchapter  16  and  this  has 
necessitated  recodifying  several 
sections.  The  new  section  numbering 
will  be  used. 

It  should  also  be  noted  that  final 
approval  of  this  State  Implementation 


Plan  revision  will  remove  the 
requirement  to  adopt  a  federal 
implementation  plan.  The  need  for  a 
federal  implementation  plan  resulted 
from  EPA's  finding  on  January  15, 1993 
that  New  Jersey  had  failed  to  submit  a 
complete  State  Implementation  Plan 
revision  as  required  by  the  Act  on 
November  15, 1992. 

m.  Findings 

A.  Generic  RACT  Provisions 

Section  16.1    Definitions 

New  Jersey  revised  section  16.1  to 
include  appropriate  definitions  for 
terms  used  in  the  new  provisions.  These 
are  generally  consistent  with  EPA 
guidance.  The  following  new  terms  are 
important  in  understanding  the  generic 
RACT  provisions  which  have  been 
added  to  Subchapter  16:  federally 
enforceable,  potential  to  emit,  State 
Implementation  Plan  and  major  VOC 
facility. 

1.  Federally  enforceable — Section 
16.1 's  definition  for  federally 
enforceable  provides  a  definition  of 
what  limitations  and  conditions  can  be 
considered  enforceable  by  the  EPA.  It 
contains  a  list  of  limitations  and 
conditions,  such  as  EPA's  new  source 
performance  standards  (40  CFR  Part  60), 
national  emission  standards  for 
hazardous  air  pollutants  (40  CFR  Part 
61),  and  provisions  of  the  applicable 
State  Implementation  Plan.  In  addition, 
the  State  includes  "any  permit  or  order 
issued  pursuant  to  the  Air  Pollution 
Control  Act,  N.J.S.A.  26:2C-1  et  seq.,  of 
this  chapter."  This  part  of  the  definition 
is  acceptable  only  in  so  far  as  it  refers 

to  permits  that  are  issued  pursuant  to 
programs  approved  as  part  of  the  State 
Implementation  Plan,  i.e.  Subchapter  8 
which  is  the  only  State  mechanism  for 
issuing  permits  to  air  polliition  sources. 
EPA  is  proposing  approval  of  this 
definition. 

2.  Potential  to  emit — Section  16.1's 
definition  for  potential  to  emit  provides 
direction  on  how  to  determine  a 
source's  or  facility's  potential  to  emit 
which  is  used  to  determine  whether  a 
source  is  subject  to  given  requirements. 
It  is  based  on  the  maximum  capacity  of 
a  source  or  facility  bperating  8760  hours 
a  year  unless  there  are  any  federally 
enforceable  limitations  in  place  limiting 
the  hours  of  operation.  This  definition 
is  consistent  with  EPA's  guidance  and 
policy.  EPA  is  proposing  approval  of 
this  definition. 

3.  State  Implementation  Plan — 
Section  16.1's  definition  for  State 
Implementation  Plan  refers  to  plans 
which  have  been  prepared  by  the  State 
and  approved  by  EPA  pursuant  to 
section  110  of  the  Act.  This  definition 


is  consistent  with  EPA's  guidance  and 
policy.  EPA  is  proposing  approval  of 
this  definition. 

4.  Major  VOC  facility— Section  16.1 
defines  a  major  VOC  facility  as  any 
facility  with  the  potential  to  emit  25  or 
more  tons  of  VOC  per  year.  EPA  is 
proposing  approval  of  this  definition. 

Section  16.17    Facility-Specific  VOC 
Control  Requirements 

Section  16.17  provides  a  procedure 
for  establishing  VOC  control 
requirements  Uiat  represent  RACT  for  a 
particular  process,  item  of  equipment  or 
source  operation  that  is  not  specifically 
regulated  by  name  elsewhere  in 
Subchapter  16  and  is  located  at  a  major 
VOC  facility.  This  would  cover  those 
non-CTG  major  sources  required  to  be 
controlled  pursuant  to  section  182(b)(2). 
This  procedure  provides  four  control 
options  for  meeting  RACT: 

1.  Facility  is  currently  operating 
controls  which  collect  at  least  90 
percent  of  the  VOC  emissions  and 
prevent  from  being  released  at  least  90 
percent  of  the  VOCs  that  were  collected; 
pollution  prevention  measures  can 
contribute  emission  reductions  towards 
meeting  these  emission  limitations,  so 
long  as  an  equivalent  level  of  emission 
reductions  is  achieved. 

2.  Facility  will  be  served  by  controls 
which  collect  at  least  90  percent  of  the 
VOC  emissions  and  prevent  from  being 
released  at  least  90  percent  of  the  VOCs 
that  were  collected;  pollution 
prevention  measures  can  contribute 
emission  reductions  towards  meeting 
these  emission  limitations,  so  long  as  an 
equivalent  level  of  emission  reductions 
is  achieved. 

3.  Facility  has  or  will  have  federally 
enforceable  limits  on  its  potential  to 
emit  restricting  it  to  below  25  tons  per 
year. 

4.  Facility  will  develop  and  have 
approved  an  alternative  VOC  control 
plan  which  represents  RACT  for  that 
facility. 

Sources  subject  to  other  provisions  in 
Subchapter  16  may  also  apply  for  an 
alternative  VOC  control  plan.  However, 
application  for  an  alternative  VOC 
control  plan  does  not  relieve  the  source 
fi^m  complying  with  applicable 
compliance  dates. 

In  the  first  two  situations  listed  above, 
RACT  is  defined  as  at  least  90  percent 
capture  of  VOC  emissions  and  at  least 
90  percent  control  of  the  captured  VOC 
emissions.  The  source  must  demonstrate 
that  these  limits  have  been  met  and 
provide  for  adequate  recordkeeping 
which  can  demonstrate  that  the 
compliance  plan  has  been  met.  The 
source  must  also  have  the  appropriate 
permits  and  certificates.  The  source 
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must  be  in  compliance  with  these 
provisions  by  May  31, 1995.  Should  a 
source  use  pollution  prevention 
methods  to  meet  this  requirement,  the 
provision  requires  "at  least  the  same 
level  of  VOC  emission  reductions." 
Since  the  provision  is  clear  that  the  90 
percent  capture  and  90  percent  control 
is  the  criteria,  any  compliance  plan 
which  does  not  meet  this  criteria  will 
not  be  consistent  with  Subchapter  16. 
EPA  is  proposing  approval  of  these 
provisions. 

In  the  third  situation,  a  facility  whose 
actual  emissions  of  VOCs  in  1990  and 
each  year  thereafter  has  been  less  than 
25  tons  per  year  including  fugitive 
emissions,  may  comply  by  limiting  their 
potential  emissions  to  less  than  25  tons 
per  year.  The  source  must  submit  and 
have  approved  a  compliance  plan  which 
demonstrates  that  these  limits  have  been 
met.  The  source  must  also  have  the 
appropriate  permits  and  certificates 
which  limit  the  potential  to  emit,  and 
provide  for  adequate  recordkeeping. 
Without  an  approved  compliance  plan 
the  source  would  be  out  of  compliance 
with  this  section. 

The  State  provided  the  public  with  an 
opportunity  to  comment  on  the 
acceptability  of  this  method  of 
compliance.  The  sources  must  meet  the 
criteria  in  section  16.17,  which  includes 
recordkeeping  sufBcient  to  determine 
whether  the  soiuce  is  complying,  and 
this  would  be  considered  an  acceptable 
method  of  complying.  New  Jersey 
requires  any  limits  on  potential 
emissions  to  be  federally  enforceable, 
and  contained  in  a  sources"  operating 
permit.  EPA  is  proposing  approval  of 
this  provision. 

Li  the  fourth  situation,  an  alternative 
VOC  control  plan  must  be  approved  by 
N)DEP.  It  must  include  a  technical 
analysis  of  all  the  possible  control 
technologies  and  process  alterations. 
For  those  alternatives  that  are 
technologically  feasible,  the  plan  must 
evaluate  their  economic  feasibility.  The 
plan  must  be  supported  with  adequate 
dociunentation  and  identify  the 
proposed  RACT  level.  The  source  must 
also  have  the  appropriate  permits  and 
certificates  and  provide  for  adequate 
recordkeeping.  The  source  must  be  in 
compliance  with  these  provisions  by 
May  31,  1995.  In  this  situation,  the 
NJDEP  will  publish  a  Notice  of 
Opportimity  for  Public  Comment  and 
shall  submit  the  alternative  VOC  control 
plan  to  EPA  as  a  proposed  State 
Implementation  Plan  revision.  EPA  is 
proposing  approval  of  this  provision. 

Section  16.17(o]  identifies  the  reasons 
why  the  State  "may"  revoke  an  approval 
of  an  alterative  VOC  control  plan.  One 
reason  would  be  an  EPA  disapproval  of 


the  plan  after  EPA  rulemaking  action. 
The  State  Implementation  Plan  approval 
process  is  not  complete  until  EPA  grants 
approval  of  a  revision,  therefore,  use  of 
the  word  "may"  provides  notice  of 
future  State  revocation  should  EPA 
disapprove  of  a  submittal.  Given  EPA's 
authority  imder  the  Act  to  require  the 
State  to  correct  any  EPA  identified 
deficiencies  and  the  State's  recognition 
that  State  approval  does  not  guarantee  a 
State  Implementation  Plan  approval, 
EPA  is  proposing  an  approval  of  this 
provision. 

For  sources  who  want  to  comply  with 
the  alternative  VOC  control  plan 
provisions.  Section  16.17  provides  a 
procedure  and  schedule  which  must  be 
followed  in  order  to  be  in  compliance 
with  Subchapter  16.  Should  a  source 
not  comply  with  this  procediu«,  it 
would  constitute  a  violation  of 
Subchapter  16  and  would  subject  the 
source  owner  or  operator  to  State  and 
federal  enforcement  action  and 
associated  civil  and  applicable  criminal 
penalties.  EPA  has  determined  this  is 
sufficient  to  insure  that  sources  comply. 
EPA  is  proposing  approval  of  this 
provision. 

Subsequent  to  New  Jersey's 
submission  of  these  State 
Implementation  Plan  revisions,  national 
policy  discussions  ensued  regarding  the 
approvability  of  state  regulations  that 
contain  generic  provisions  (or  in  New 
Jersey's  case,  alternative  VOC  control 
plan  provisions),  in  establishing  RACT 
requirements  for  major  sources  of  VOC 
emissions.  These  discussions  resulted  in 
additional  Agency  guidance. 

Generic  provisions  are  those  portions 
of  a  regulation  which  require  the 
application  of  RACT  to  an  emission 
point,  for  which  the  degree  of  control  is 
not  specified  in  the  rule  but  rather  is  to 
be  determined  on  a  case-by-case  basis 
taking  technological  and  economic 
factors  into  consideration.  Under  the 
Act,  these  individually  determined 
RACT  limits  would  then  need  to  be 
submitted  by  a  state  as  a  State 
Implementation  Plan  revision  for  EPA 
approval.  On  November  7, 1996,  EPA 
issued  a  policy  memorandum  providing 
additional  guidance  for  approving 
regulations  which  contain  these 
"generic  provisions.''  (Sally  Shaver 
memorandum  to  EPA  Division 
Directors,  "Approval  Options  for 
Generic  RACT  Rules  Submitted  to  Meet 
the  non-CTG  VOC  RACT  Requirement 
and  Certain  NOx  RACT  Requirements"). 

EPA  policy  allows  for  the  full 
approval  of  state  generic  RACT  rules 
prior  to  EPA  approval  of  all  of  the  case- 
by-case  major  source  RACT 
determinations,  provided  an  analysis  is 
completed  that  concludes  that  the 


remaining  source  RACT  determinations 
involve  a  de  minimis  level  of  VOC 
emissions  and  such  pending 
determinations  must  be  submitted  as 
State  Implementation  Plan  revisions. 
Such  an  approval  does  not  exempt  the 
remaining  sources  from  RACT;  rather  it 
is  a  de  minimis  deferral  of  the  approval 
of  these  case-by-case  RACT  limits. 

EPA  has  evaluated  information 
provided  by  New  Jersey  concerning  the 
possible  use  by  major  sources  of  the 
generic  RACT  provisions  in  order  to 
meet  the  RACT  requirement.  New  Jersey 
has  identified  five  sources  that  are  using 
the  generic  RACT  provisions.  One  has 
been  submitted  as  a  State 
Implementation  Plan  revision  and  four 
are  currently  being  processed  by  the 
State  and  will  be  submitted  as  State 
Implementation  Plan  revisions.  Based 
on  the  emission  reductions  claimed  in 
New  Jersey's  1 5  Percent  Plan  for 
Subchapter  16,  these  sources  represent 
three  percent  of  the  VOC  emission 
reductions  resulting  from  sources 
coming  into  compliance  with 
Subchapter  16.  EPA  has  determined  that 
the  remaining  emission  reductions  are 
de  minimis.  Therefore,  EPA  proposes  to 
find  that  New  Jersey's  VOC  RACT 
regulation  conforms  with  EPA's  policy 
regarding  the  approval  of  generic  RACT 
provisions  or  rules. 

As  stated  above,  full  approval  of 
Subchapter  16  will  not  relieve  sources 
of  the  obligation  to  develop,  submit  and 
implement  RACT  level  controls.  Nor 
wiU  it  relieve  New  Jersey  of  the 
obligation  to  ensure  that  all  sources 
within  the  State  comply  with  the  VOC 
RACT  requirements  of  the  Act  by 
adopting  and  implementing  emission 
limitations.  The  proposed  approval  of 
Subchapter  16  requires  that  all  major 
soiuces  of  VOC  must  comply  with 
RACT  and  this  requirement  would  be 
enforceable  by  EPA  as  well  as  citizens 
under  Section  304  of  the  Act.  If  EPA 
determines  that  the  regulated  sources 
and  the  State  are  not  complying  with 
the  requirement  to  adopt  RACT,  EPA 
could  issue  a  State  Implementation  Plan 
call  or  a  finding  of  non-implementation 
of  the  State  Implementation  Plan.  EPA 
is  proposing  approval  of  these  generic 
RACT  provisions. 

B.  Source  Specific  Provisions 

1.  Combustion  sources.  Subchapter  16 
now  regulates  the  following  types  of 
combustion  sources:  boilers,  stationary 
gas  turbines,  stationary  internal 
combustion  engines  and  asphalt  plants. 
These  sources  are  also  regulated  under 
the  nitrogen  oxides  (NOx)  RACT  rules 
under  title  7,  chapter  27,  Subchapter  19, 
"Control  and  Prohibition  of  Air 
Pollution  from  Oxides  of  Nitrogen." 


Emissions  of  VOCs  and  NOx  from  these 
sources  are  related.  As  NOx  emissions 
decrease,  VOC  emissions  tend  to 
increase.  The  new  VOC  provisions  are 
intended  to  minimize  the  VOC 
emissions  while  insuring  that  NOx 
emissions  are  reduced  as  required  by 
Subchapter  19. 

a.  Utility  Boilers 

Section  7:27-16.8  specifies  emission 
limitations  for  utility  boilers  and 
requires  the  owners  and  operators  of 
these  sources  to  install  a  continuous 
emission  monitoring  system  for  carbon 
monoxide.  The  emission  limits 
specified  by  New  Jersey  are  the  lowest 
that  the  boilers  can  reasonably  achieve 
while  still  complying  with  the  emission 
limits  in  the  NOx  RACT  rules.  In 
addition,  the  sources  are  required  to 
annually  adjust  the  combustion  process 
to  minimize  VOC  emissions.  The 
emission  limits  are  enforceable  thrdugh 
appropriate  averaging  times,  test 
methods,  compliance  schedules  and 
reporting  and  recordkeeping 
requirements.  EPA  is  proposing 
approval  of  this  provision. 

b.  Non-Utility  Boilers 

Section  7:27-16.8  also  specifies 
requirements  for  non-utility  boilers.  The 
control  strategy  depends  on  the 
maximum  gross  heat  input  rate  of  non- 
utility  boiler.  Smaller  boilers  are 
required  to  annually  adjust  the 
combustion  process  to  minimize  VOC 
emissions,  while  the  larger  size  boilers 
must  meet  emission  limits.  Also,  any 
non-utility  boiler  with  a  maximum  gross 
heat  input  rate  of  at  least  250  million 
BTU  per  hour  shall  install  a  continuous 
emissions  monitoring  system  for  carbon 
monoxide.  The  emission  limits 
specified  by  the  State  are  the  lowest 
level  that  the  boilers  can  reasonably 
achieve  while  still  complying  with  the 
emission  limits  in  the  NOx  RACT  rules. 
The  emission  limits  are  enforceable 
through  appropriate  averaging  times, 
test  methods,  compliance  schedules  and 
reporting  and  recordkeeping 
requirements.  EPA  is  proposing 
approval  of  this  provision. 

c.  Stationary  Gas  Turbines 

Section  7:27—16.9  specifies  emission 
limitations  for  stationary  gas  turbines. 
The  emission  limits  specified  by  New 
Jersey  are  the  lowest  that  the  turbines 
can  reasonably  achieve  while  still 
complying  with  the  emission  limits  in 
the  NOx  RACT  rules.  In  addition,  the 
sources  are  required  to  annually  adjust 
the  combustion  process  to  minimize 
VOC  emissions.  The  emission  limits  are 
enforceable  through  appropriate 
averaging  times,  test  methods. 


compliance  schedules  and  reporting  and 
recordkeeping  requirements.  EPA  is 
proposing  to  approve  this  provision. 

d.  Stationary  Internal  Combustion 
Engines 

Section  7:27-16.10  specifies  emission 
limitations  for  stationary  internal 
combustion  engines.  The  emission  . 
limits  specified  by  New  Jersey  are  the 
lowest  that  the  engines  can  reasonably 
achieve  while  still  complying  with  the 
emission  limits  in  the  NOx  RACT  rules. 
In  addition,  the  sources  are  required  to 
aimually  adjust  the  combustion  process 
to  minimize  VOC  emissions.  The 
emission  limits  are  enforceable  through 
appropriate  averaging  times,  test 
methods,  compliance  schedules  and 
reporting  and  recordkeeping 
requirements.  EPA  is  proposing  to 
approve  this  provision. 

e.  Asphalt  Plants 

Section  7:27-16.11  specifies  emission 
limitations  for  batch  mixed  and  drum 
asphalt  plants.  The  emission  limits 
specified  by  New  Jersey  are  the  lowest 
that  the  asphalt  plants  can  reasonably 
achieve  while  still  complying  with  the 
emission  limits  in  the  NOx  RACT  rules. 
In  addition,  the  sources  are  required  to 
annually  adjust  the  combustion  process 
to  minimize  VOC  emissions.  The 
emission  limits  are  enforceable  through 
appropriate  averaging  times,  test 
methods,  compliance  schedules  and 
reporting  and  recordkeeping 
requirements.  EPA  is  proposing 
approval  of  this  provision. 

f.  Flares 

Section  7:27-16.13  requires  that  any 
flare  in  use  after  May  31, 1995  at  a  major 
VOC  facility  must  have  been  designed  to 
reduce  VOC  emissions  by  at  least  95 
percent.  The  rule  prohibits  the  use  of 
noncomplying  flares  after  that  date.  The 
flare  must  also  be  installed  and  o{>erated 
in  accordance  with  the  manufacturers' 
specifications.  Based  upon  present 
technology  available,  flares  have  been 
attaining  control  efficiency  levels  at  95 
percent  and  greater.  Regulatory 
compliance  is  mftintained  via 
inspections,  certification,  recordkeeping 
and  recording  requirements,  and 
operation  and  maintenance  procedures 
to  ensure  that  the  control  technology  is 
installed  and  operating  sufficiently.  EPA 
is  proposing  approval  of  this  provision. 

2.  VOC  Transfer  Operations 

Section  16.4  specifies  emission 
limitations  and  operating  practices  for 
operations  that  involve  the  transfer  of 
VOCs  other  than  gasoline.  This  section 
applies  to  receiving  vessels  or  tanks, 
delivery  vessels,  transfer  operations  and  - 


contains  requirements  similar  to  those 
required  in  Section  16.3  for  gasoline 
transfer  and  storage.  Receiving  vessels 
(including  storage  tanks,  delivery 
vessels,  manufacturing  process  vessels) 
of  2,000  gallons  or  greater  are  required 
to  have  submerged  filling.  Storage  tanks 
of  2,000  gallons  or  greater  capacity  with 
emissions  of  1 ,000  pounds  VOC  per  year 
must  have  a  vapor  control  device. 
Delivery  vessels  must  be  inspected  and 
certified  as  passing  pressure  tests  and 
must  be  loaded  and  unloaded  within 
specified  pressure  and  vacuum 
standards.  Transfer  operations  with 
emissions  of  2,000  pounds  VOC  per  year 
are  required  to  have  a  vapor  balance 
system  or  vapor  control  device  that  is  90 
percent  effective. 

Section  16.5  specifies  emission 
limitations  and  operating  practices  for 
marine  vessel  loading  of  VOCs  and 
ballasting  operations.  Emissions  from 
the  transfer  of  VOCs  must  be  reduced  by 
95  percent  and  transfers  must  meet  leak 
tightness  standards.  EPA  is  proposing 
approval  of  this  provision. 

3.  Surface  Coating  Operations. 

Sections  16.7  has  been  revised  to  add 
three  new  surface  coating  categories: 
concrete  pipe  coating,  sheet-fed  gravure 
printing  and  screen  printing  operations 
to  the  original  categories  previously 
approved  by  EPA.  These  new  categories 
are  stibject  to  the  same  general 
requirements  for  recordkeeping, 
reporting,  options  for  coming  into 
compliance  and  testing.  Concrete  pipe 
coating  operations  are  subject  to  the 
same  emission  limitations  as  metal  pipe 
coating  operations.  Inks  used  in  screen 
printing  operations  are  limited  to  3.3 
pounds  of  VOC  per  gallon,  with  the 
exception  that  inks  used  on  fabrics  are 
limited  to  2.9  pounds  of  VOC  per  gallon. 
There  are  also  two  specialty  iiik 
limitations:  conductive  inkis  are  limited 
to  8.5  pounds  of  VOC  per  gallon  and 
special  purpose  screen  printing  inks 
which  must  withstand  adverse 
environmental  conditions  are  limited  to 
6.7  pounds  of  VOC  per  gallon.  As  an 
alternative  to  complying  with  the 
coating  limitations,  a  source  could 
choose  to  comply  by  using  add-on 
control  equipment  which  captures  at 
least  70  percent  of  the  VOC  emissions 
and  controls  90  percent  of  these 
captured  emissions  using  carbon 
adsorption  equipment  or  95  percent  if 
using  a  thermal  oxidizer. 

New  Jersey  has  also  revised  the 
control  requirements  for  the  other 
regulated  printing  operations  which 
choose  to  comply  by  using  add-on 
controls  to  reflect  advances  in 
equipment  capabilities.  Sources 
instiling  nev#  thermal  oxidizers  will 
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have  to  meet  the  95  percent  destruction 
requirement.  Carbon  adsorption 
equipment  will  continue  to  meet  the  90 
percent  control  requirement. 

New  limitations  nave  been  added  for 
fountain  solutions  used  to  dampen 
printing  plates  in  order  to  prevent  ink 
transfer  to  areas  which  will  not  contain 
a  printed  image.  The  VOC  content  of 
fountain  solutions  is  limited  to  5 
percent  if  the  solution  is  kept  at  a 
temperatiu^  of  55  degrees  Fahrenheit  or 
less  and  3  percent  if  the  solution  is  at 
a  temperature  greater  than  55  degrees 
Fahrenheit.  EPA  is  proposing  approval 
of  these  provisions. 

4.  Leak  Detection  and  Repair  at 
Chemical  Plants. 

The  leak  detection  and  repair 
requirements  previously  contained  tn 
section  16.6  have  been  moved  to  a  new 
section  16.18.  Section  16.18  specifies 
the  leak  detection  amd  repair 
requirements  for  various  types  of 
facilities,  including  those  for  which  a 
CTG  was  published.  These  were 
previously  approved  by  EPA.  Section 
16.18  new  requires  chemical  plants 
which  are  major,  that  is,  which  process 
550  tons/year  of  VOC,  to  conduct  leak 
detection  and  repair  identified  leaking 
components.  These  requirements  were 
based  on  the  previously  issued  CTGs 
and  leak  detection  and  repair 
requirements  contained  in  "National 
Emission  Standards  for  Organic 
Hazardous  Air  Pollutants."  EPA  is 
proposing  approval  of  this  provision. 

5.  Natural  Gas  Pipelines — Slowdown. 

Section  16.21  requires  natural  gas 
pipeline  owners  or  operators  to  control 
the  emissions  of  VOC  during  non- 
emergency release  of  natural  gas  &om 
the  pipelin^when  performing 
inspections,  maintenance  or  repairs. 
This  is  referred  to  as  blowdown  and 
covers  releases  of  VOC  of  2,000  pounds 
or  greater.  Blowdown  events  which 
would  have  an  emission  rate  above  3.5 
pounds  of  VOC  per  hour  would  be 
regulated  by  section  16.16  which  would 
require  95  percent  control.  Since  the 
smaller  blowdown  events  are  infrequent 
and  can  occur  at  pump  stations, 
compressor  stations  and  at  valves  along 
the  pipeline  (instead  of  at  a  fixed 
location),  it  is  difficult  to  require  a 
specific  level  of  control  or  operating 
procedures.  Instead  these  events  are 
required  to  be  included  in  "Control 
Measure  Plans,"  which  requires 
reporting  of  such  events  and  the 
reduction  of  VOCs  through  use  of 
control  technology  or  operating 
procedures  which  limit  VOC  emissions. 

Unlike  RACT  demonstrations 
required  by  section  16.17,  minor 


blowdown  sources  are  not  automatically 
required  to  submit  Control  Measure 
Plans  unless  requested  to  do  so. 
However,  annual  reporting  of  blowdown 
events  is  required  and  New  Jersey  may 
require  amendments  if  the  State  or  EPA 
identifies  deficiencies  and  denies 
approval  of  a  proposed  Control  Measure 
Plan- 
While  EPA  does  not'  require  RACT  for 
this  minor  source  category.  New  Jersey 
has  taken  credit  for  emission  reductions 
resulting  from  controlling  this  source 
category  in  its  15  Percent  Rate  of 
Progress  Plan.  Therefore,  EPA 
recognizes  the  need  for  review  and 
revision  of  such  plans  in  the  event  that 
the  Control  Measure  Plans  do  not  meet 
the  requirements  of  section  16.21(f). 
While  the  submission  of  such  plans  is 
not  automatic,  EPA  has  determined  that 
because  the  reductions  from  such 
sources  are  minimal  (potentially  no 
more  than  one  percent  of  the  VOC 
reductions  resulting  from  the  revisions 
to  Subchapter  16)  and  because  New 
Jersey  has  identified  a  surplus  of 
reductions  which  is  greater  than  the 
reductions  it  credits  for  this  source 
category,  EPA  proposes  approval  of 
Section  16.21.  Regulatory  compliance  is 
maintained  via  implementation  of  the 
Control  Measure  Plans  and  annual 
reports  required  by  this  provision. 

C.  Other  Changes 

In  addition  to  expanding  Subchapter 
16  with  the  new  sections  discussed 
above.  New  Jersey  has  made  a  niunber 
of  less  extensive  changes  to  Subchapter 
16.  Minor  changes  have  been  made  to 
the  previously  approved  sections  and 
some  have  also  been  renumbered.  The 
definition  of  VOC  has  been  changed  to 
make  it  consistent  with  EPA's.  New 
Jersey  has  made  administrative  changes 
to  Subchapter  16  in  order  to  correct 
errors  it  had  identified.  These  were 
generally  of  a  typographical  nature 
involving  references,  punctuation  and 
omissions  and  did  not  substantively 
change  the  requirements  previously 
adopted.  Along  with  the  recodification, 
several  sections  were  also  reorganized  to 
improve  their  clarity.  These  are 
consistent  with  the  original  adoptions. 
The  State  also  removed  interim 
milestones  which  have  past,  while 
retaining  the  final  compliance  date.  EPA 
is  proposing  approval  of  these  changes. 

D.  Related  Changes  to  Other 
Subchapters 

Subchapters  8, 17,  23,  25,  and  Air 
Test  Method  3.  New  Jersey  also 
submitted  as  part  of  this  State 
Implementation  Plan  revision,  revisions 
to  Subchapter  8  "Permits  and 
Certificates,"  which  provides  the 


mechanism  which  New  Jersey  uses  for 
issuing  permits  and  certificates; 
Subchapter  17  "Control  and  Prohibition 
of  Air  Pollution  by  Toxic  Substances," 
which  restricts  the  emission  of  toxic 
substances;  Subchapter  23  "Prevention 
of  Air  Pollution  From  Architectural 
Coatings  and  Consumer  Products" 
which  limits  the  amount  of  VOC  in 
architectural  coatings  and  paints; 
Subchapter  25  "Control  and  Prohibition 
of  Air  Pollution  by  Vehicular  Fuels" 
which  regulates  gasoline;  and  Air  Test 
Method  3 — Sampling  and  Analytical 
Procedures  for  the  Determination  of 
Volatile  Organic  Compounds  from 
Source  Operations  (Title  7,  Chapter  27B, 
Subchapter  3).  The  revisions  made  to 
these  Subchapters  primarily  involve 
changing  the  definition  of  VOC  to  make 
it  consistent  with  EPA's  and  minor 
administrative  changes  similar  to  those 
described  in  III.C.  above.  EPA  is 
proposing  approval  of  the  revisions  to 
Subchapters  8,  23,  25,  and  Air  Test 
Method  3. 

IV.  Sununary 

EPA  has  evaluated  the  submitted 
revisions  for  consistency  with  its 
provisions,  EPA  regulations  and  EPA 
policy.  EPA  is  proposing  approval  of 
Subchapter  16.  EPA  is  also  proposing  to 
approve  the  revisions  of  Subchapters  8, 
17,  23,  25,  and  Air  Test  Method  3. 

Neither  the  ozone  attainment 
demonstration  nor  other  aspects  of  the 
ozone  State  Implementation  Plan  are 
being  revised  by  this  action.  EPA, 
therefore,  is  only  addressing  the 
adequacy  of  Subchapter  16  in  meeting 
section  182(b)(2)  with  regard  to  non- 
CTG  major  sources  and  tie  ability  of 
this  revision  to  fulfill  EPA  requirements. 
EPA  is  not  making  a  finding  concerning 
other  aspects  of  its  State 
Implementation  Plan  at  this  time.  EPA 
is  only  proposing  approval  of  the 
addition  of  the  new  control 
requirements. 

Nothing  in  this  proposed  rule  should 
be  construed  as  permitting  or  allowing 
or  establishing  a  precedent  for  any 
future  request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 


Federal  Register  /  Vol.  62.  No.  70  /  Friday,  April  11,  1997  /  Proposed  Rules 


17771 


Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

State  Implementation  Plan  approvals 
under  section  1 10  and  subchapter  I,  part 
D  of  the  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
State  Implementation  Plan  approval 
does  not  impose  any  new  requirements, 
EPA  certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  a  flexibility  analysis 
would  constitute  federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  State 
Implementation  Plans  on  such  grotmds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  obiectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
federal  mandate  that  may  result  in 


estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

The  Administrator's  decision  to 
approve  or  disapprove  the  State 
Implementation  Plan  revision  will  be 
based  on  whether  it  meets  the 
requirements  of  section  110(a)(2)(AHK) 
and  part  D  of  the  Act,  as  amended,  and 
EPA  regulations  in  40  CFR  Part  51. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compoimds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  April  2, 1997. 
WilliaiB  J.  Mutzyntki, 
Deputy  Regional  Administrator. 
(FR  Doc  97-9382  Filed  4-10-97;  8:45  am] 
IW  I  wo  COM  IMO  BO  r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart80 
[FRL-5810-0] 

Regulations  of  FimIs  and  Fuel 
Additives:  Refonnulatad  Gasoline 
Covered  Areas  Provision  Modification 

AGENCY:  Envfronmental  Protection 
Agency. 

ACTKM:  Notice  of  public  hearing. 

SUMMARY:  This  docu^nent  announces  the 
time  and  place  for  a  public  hearing 
regarding  EPA's  proposed  rule  to 
modify  the  covered  areas  provision  of 
the  reformulated  gasoline  (RFC)  rule. 
The  agency  published  this  proposed 
rule  in  the  Federal  Register  on  March 
28, 1997  (See  62  FR  15077  for  further 
information  on  the  proposal). 
DATES:  EPA  will  conduct  a  public 
hearing  on  the  proposed  rule  on  April 
18, 1997,  in  Washington.  DC  beginning 
at  9:00  a.m.  The  hearing  will  continue 
until  all  interested  parties  have  had  an 
opportunity  to  testify.  If  you  wish  to 
testify  at  this  public  hearing,  contact 
Karen  Smith  at  (202)  233-9674  by  April 
16, 1997.  If  no  party  has  contacted  EPA 
by  that  date  and  stated  their  interest  in 
testifying  on  the  proposal,  the  hearing 


with  be  subject  to  cancellation  without 
further  notification.  If  you  want  to  know 
if  the  hearing  has  been  canceled  contact 
the  person  named  above. 
ADDRESSES:  The  public  hearing  will  be 
held  from  9:00  a.m.  until  its  completion 
at  the  Holiday  Inn  Capitol  Hill,  South 
Ballroom,  415  New  Jersey  Avenue, 
Washington,  DC.  Material  relevant  to 
this  doctunent  have  been  placed  in 
Docket  A-96-30.  The  docket  is  located 
at  the  Air  Docket  Section,  Mail  Code 
6102.  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW,  Washington 
DC  20460.  in  room  M-1500  Waterside 
Mall.  Documents  may  be  inspected  from 
8:00  a.m.  to  5:30  p.m.  A  reasonable  fee 
may  be  charged  for  copying  docket 
material. 

Written  comments  should  be 
submitted  (in  duplicate)  to  Air  Docket 
Section.  Mail  Code  6102,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460.  A 
copy  should  also  be  sent  to  Karen  Smith 
at  the  address  listed  in  the  FOR  further 
INFORMATION  CONTACT  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Smith  at  U.S.  Environmental 
Protection  Agency  Office  of  Air  and 
Radiation,  401  M  Street.  SW  (6406J). 
Washington.  DC  20460.  (202)  233-9674. 

Procedures  for  Public  Participation 

A.  Comments  and  the  Public  Docket 

The  scope  of  EPA's  modification  of 
section  80.70(k)  of  the  reformulated 
gasoline  rule  is  to  allow  states  to  opt 
into  the  federal  RFC  program  for  any 
area  classified  as  marginal,  moderate, 
serious  or  severe  ozone  nonattainment 
area  as  of  November  15, 1990.  the  date 
of  the  enactment  of  the  Clean  Air  Act 
Amendments  of  1990,  or  any  time  later. 
EPA  is  seeking  comments  on  whether  a 
minimum  lead  time  of  up  to  one  year 
should  be  used  in  setting  the  effective 
date  and  whether  this  should  apply  to 
former  nonattainment  areas  that  opt-in 
and/or  areas  that  are  classified  as 
nonattainment  when  they  opt-in. 

Persons  with  comments  containing 
propriety  information  must  distinguish 
such  information  from  other  comments 
to  the  greatest  extent  and  label  it  as 
"Confidential  Business  Information."  If 
a  person  making  comments  wants  EPA 
to  base  the  final  rule  in  part  on  a 
submission  labeled  as  confidential 
business  information,  then  a  non- 
confidential version  of  the  document 
which  summarizes  the  key  data  or 
information  should  be  placed  in  the 
public  docket.  Information  covered  by  a 
claim  of  confidentiality  will  be 
disclosed  by  EPA  only  to  the  extent 
allowed  by  the  procedures  set  forth  in 
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40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  the 
submission  when  it  is  received  by  EPA, 
it  may  be  made  available  to  the  public 
without  further  notice  to  the  person 
making  comments. 

B.  Public  Participation 

Any  person  desiring  to  present 
testimony  regarding  this  proposed  rule 
at  the  public  hearing  (see  DATES)  should 
notify  the  contact  person  listed  above  of 
such  intent  as  soon  as  possible.  A  sign- 
up sheet  will  be  available  at  the 
registration  table  the  morning  of  the 
hearing  for  scheduling  testimony  for 
those  who  have  not  notified  the  contact 
person.  This  testimony  will  be 
scheduled  on  a  first  come,  first  serve 
basis  to  follow  the  previously  scheduled 
testimony. 

EPA  suggests  that  approximately  50 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In 
addition,  EPA  would  find  it  helpful  to 
receive  an  advance  copy  of  any 
statement  or  material  to  be  presented  at 
the  hearing  in  order  to  give  EPA  staff 
adequate  time  to  review  such  material 
before  the  hearing.  Such  advance  copies 
should  be  submitted  to  the  contact 
person  listed  previously. 

The  official  records  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementeuy  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket,  Docket  No.  A-96-30  (see 
AOORESSES). 

Mr.  Charles  Freed,  Division  Director 
of  the  Fuels  and  Energy  Division,  Office 
of  Mobile  Sources,  is  hereby  designated 
Presiding  Officer  of  the  hearing.  The 
hearing  will  be  conducted  informally 
and  technical  rules  of  evidence  will  not 
apply.  Because  a  public  hearing  is 
designed  to  give  Interested  parties  an 
opportiinity  to  participate  in  the 
proceeding,  there  are  no  adversary 
parties  as  such.  Statements  by 
participants  will  not  be  subject  to  cross 
examination  by  other  participants.  A 
written  transcript  of  the  hearing  will  be 
placed  in  the  above  docket  for  review. 
Anyone  desiring  to  purchase  a  copy  of 
the  transcript  should  make  individual 
arrangements  with  the  court  reporter 
recording  the  proceeding.  The  Presiding 
Officer  is  authorized  to  strike  from  the 
record  statements  which  he  deems 
irrelevant  or  repetitious  and  to  impose 
reasonable  limits  on  the  duration  of  the 
statement  of  any  witness.  EPA  asks  that 
persons  who  testify  attempt  to  limit 
their  testimony  to  ten  minutes,  if 
possible.  The  Administrator  will  base 
her  decision  with  regard  to  the 
modification  of  the  covered  areas  of  the 


reformulated  gasoline  rule  on  the  record 
of  the  public  hearing  and  on  any  other 
relevant  written  submissions  and  other 
pertinent  information.  This  information 
will  be  available  for  public  inspection  at 
the  EPA  Air  Docket,  Docket  No.  A-96- 
30  (see  AOORESSES). 

Dated:  April  8. 1997. 
Mary  D.  Nichols. 

Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  97-9518  Filed  4-10-97;  8:45  am] 
BILUNG  CODE  S6aO-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-1 10,  RM-9045] 

Radio  Broadcasting  Services; 
Mansura,  LA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Mark  A. 
Zweig  proposing  the  allotment  of 
Channel  240A  to  Mansura,  Louisiana,  as 
the  community's  first  local  aural 
transmission  service.  Channel  240A  can 
be  allotted  to  Mansura  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Channel 
240 A  at  Mansura  are  31-03-36  NL  and 
92-03-00  WL. 

DATES:  Comments  must  be  filed  on  or 
before  May  27,  1997,  and  reply 
comments  on  or  before  June  11,  1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Mark  Zweig,  P.O.  Box  350, 
Bunkie,  Louisiana  71322  (petitioner). 
FOR  FURT>«R  INFORMAHON  CONTACT:  Pam 
Blumenthal,  Mass  Media  Biu«au,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-110,  adopted  March  26,  1997,  and 
released  April  4, 1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 


3800,  2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fait  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  KarouMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  97-9440  Filed  4-10-97;  8:45  am) 
HLUNQ  CODE  e712-01-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-106.  RM-9024] 

Radio  Broadcasting  Services;  Riley, 
KS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Donald  Law 
proposing  the  allotment  of  Channel 
242C3  to  Riley,  Kansas,  as  the 
community's  first  local  aural 
transmission  service.  Channel  242C3      ^ 
can  be  allotted  to  Riley  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  12.7  kilometers  (7.9 
miles)  east  in  order  to  avoid  a  short- 
spacing  conflict  with  the  proposal  (RM- 
8874)  to  allot  Channel  242C3  at  Cawker 
City,  Kansas.  The  coordinates  for 
Channel  242C3  at  Riley  are  39-16-40 
NL  and  96-40-50  WL. 
DATES:  Comments  must  be  filed  on  or 
before  May  27,  1997,  and  reply 
comments  on  or  before  June  11, 1997. 
ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Dan  J.  Alpert.  Esq.,  2120  N. 
21st  Road,  Suite  400,  Arlington,  Virginia 
22201  (Counsel  for  petitioner). 
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FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-108,  adopted  March  26,  1997,  and 
released  April  4, 1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Stieet,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Conunission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Joha  A.  Karoiuos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  97-9438  Filed  4-10-97;  8:45  am] 

BHJJNQ  CODE  e712-01-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  97-109,  RM-00iq 

Radio  Broadcasting  Services;  EcMey, 
CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  doctiment  requests 
comments  on  a  petition  for  rule  making 
filed  by  KRDZ  Broadcasters,  Inc., 
requesting  the  allotment  of  Channel 
237C1  to  Eckley,  Colorado,  an 
incorporated  community,  as  its  first 
local  aural  transmission  service. 
Coordinates  used  for  Channel  237C1  at 
Eckley  are  those  of  the  city  reference  at 
40-06-48  NL  and  102-29-18  WL. 


DATES:  Comments  must  be  filed  on  or 
before  May  27, 1997,  and  reply 
comments  on  or  before  June  11, 1997. 

AOORESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  IX]  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  KRDZ 
Broadcasters,  Inc.,  Attn:  Robert  D. 
Zellmer,  Jr.,  President,  P.O.  Box  2475. 
Greeley,  CO  80632. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
416-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
97-109,  adopted  March  26, 1997,  and 
released  April  4.  1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Sb«et,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediues  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  KarmiMM, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  97-9441  Filed  4-10-97;  8:45  am) 

BHJJNQ  CODE  «n2-01-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Oockat  No.  97-111,  RM-9052] 

Radio  Broadcasting  Services; 
Deerfleld.MO 

AGENCY:  Federal  Commimications 

Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Deerfield  FM  Radio  proposing  the 
allotment  of  Channel  264C3  to 
Deerfield,  Missouri,  as  that  community's 
first  local  broadcast  service.  The 
coordinates  for  Channel  264C3  are  37- 
43-01  and  94-36-22.  There  is  a  site 
restriction  16.2  kilometers  (10.1  miles) 
southwest  of  the  community. 
DATES:  Comments  must  be  filed  on  or 
before  May  27, 1997,  and  reply 
comments  on  or  before  June  1 1 ,  1997. 
AOORESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  James  P. 
Riley,  Fletcher,  Heald  &  Hildreth,  P.L.C. 
1300  North  17th  Street,  11th  Floor, 
Rosslyn,  Virginia  22209. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-111,  adopted  March  26, 1997,  and 
released  April  4, 1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Sti«et,  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC.  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact 

For  inrormation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 
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List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  97-9436  Filed  4-10-97;  8:45  am) 
MLUNQ  CODE  •71^4>1-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-103,  RM-8794;  RM- 
8839] 

Radio  Broadcasting  Services;  Smith 
arid  Reno,  NV,  Susanvllle  and  Truckee, 
CA 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  Order  to  Show 

Cause. 

SUMMARY:  The  Commission,  in  response 
to  a  counterproposal  filed  by  Chris  Kidd 
d/b/a  Kidd  Communications,  proposes 
the  allotment  of  Channel  268A  to 
Truckee,  CA,  as  the  community's  first 
local  aural  transmission  service.  To 
accommodate  the  allotment  at  Truckee, 
the  Conunission  also  proposes  that 
Chaimel  271C3  be  substituted  for 
Channel  269C3  at  Reno,  NV,  the  license 
of  Station  KRNV-FM  be  modified  to 
specify  the  alternate  Class  C3  channel, 
and  that  Channel  222C2  be  substituted 
for  Channel  271C2  at  Susanville,  CA, 
and  the  license  of  Station  KHJQ  be 
modified  to  specify  the  alternate  Class 
C2  channel.  An  Order  to  Show  Cause  is 
directed  to  Sunbelt  Broadcasting 
Company,  licensee  of  Station  lOWV- 
FM,  and  to  Olympic  Broadcasters,  Inc., 
licensee  of  Station  KHJQ,  as  to  why 
their  licenses  should  not  be  modified  to 
specify  the  alternate  Class  C3  and  Class 
C2  channels,  respectively.  In  addition, 
to  resolve  the  conflict  between  the 
proposed  allotment  of  Chaimel  271C3  at 
Smith.  NV,  and  Chaimel  268A  at 
Truckee,  CA,  alternate  Channel  222C3 
can  be  allotted  to  Smith,  NV.  Channel 
268A  can  be  allotted  to  Truckee.  CA, 
with  a  site  restriction  of  9.3  kilometers 
(5.8  miles)  west,  to  avoid  a  short- 
spacing  to  KRNG.  Channel  267C2, 
Fallon,  NV,  at  coordinates  39-17-45; 
120-16-57.  Channel  271C3  can  be 
allotted  to  Reno  at  Station  KRNV-FM's 
presently  licensed  transmitter  site,  at 
coordinates  39-35-03;  119-47-52. 
Channel  222C2  can  be  allotted  to 
Susanville  at  the  transmitter  site 
specified  in  Station  KHJQ's  outstanding 
construction  permit  (BPH-961017IB),  at 


coordinates  40-27-13;  120-34-14. 
Channel  222C3  can  be  allotted  to  Smith, 
with  a  site  restriction  of  0.7  kilometers 
(0.4  miles)  south,  at  coordinates  38—47- 
39;  119-19-31,  to  avoid  a  short-spacing 
to  Station  KZSR,  Channel  225C,  Reno, 
NV. 

DATES:  Comments  must  be  filed  on  or 
before  May  27,  1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order  to 
Show  Cause,  MM  Docket  No.  9&-103, 
adopted  March  26,  1997,  and  released 
April  4, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sul^ts  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
fohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-9437  Filed  4-10-97;  8:45  am] 

BIUJNG  CODE  e712-01-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  970326068-7068-01;  I.D. 
031197A] 

RIN0648-AJ86 

Marine  Mammals;  Subsistence  Taking 
of  Northern  Fur  Seals;  Harvest 
Estimates 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  Pursuant  to  the  regulations 
governing  the  subsistence  taking  of 
northern  fur  seals,  this  action  proposes 
annual  estimates  of  fur  seal  subsistence 
need  for  1997  through  1999  on  the 
Pribilof  Islands,  Alaska  (AK)  and 
summarizes  the  annual  fur  seal 
subsistence  harvests  on  St.  George  and 
St.  Paul  Islands  (the  Pribilof  Islands)  for 
1994  through  1996. 
DATES:  Written  comments  must  be 
received  by  May  12,  1997. 
ADDRESSES:  Comments  should  be 
addressed  to  Hilda  Diaz-Soltero,  Acting 
Director,  Office  of  Protected  Resources, 
(F/PR),  1315  East-West  Highway,  Silver 
Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Zimmerman,  (907)  586-7235,  or 
Margot  Bohan,  (301)  713-2322. 
SUPPLEMENTARY  INFORMATION:  The 
subsistence  harvest  of  northern  fur 
seals,  Callorhinus  ursinus,  on  the 
Pribilof  Islands,  AK,  is  governed  by 
regulations  found  in  50  CFR  part  216, 
subpart  F,  Taking  for  Subsistence 
Purposes.  The  purpose  of  these 
regulations,  published  under  the 
authority  of  the  Fur  Seal  Act  (FSA).  16 
U.S.C.  1151  e(  seq.,  and  the  Marine 
Mammal  Protection  Act  (MMPA).  16 
U.S.C.  1361  et  seq.,  is  to  limit  the  take 
of  fur  seals  to  a  level  providing  for  the 
subsistence  needs  of  the  Pribilof 
residents,  while  restricting  taking  by 
sex.  age.  and  season  for  herd 
management  purposes.  To  further 
minimize  negative  effects  on  the  Pribilof 
Islands"  fur  seal  population,  the  harvest 
has  been  limited  to  a  47-day  season 
Oune  23-August  8). 

Pursuant  to  the  regulations  governing 
the  taking  of  fur  seals  for  subsistence 
purposes,  NMFS  publishes  this 
summary  of  the  fur  seal  harvest  for  the 
previous  3-year  period  and  a  projection 
of  the  number  of  seals  expected  to  be 
taken  in  the  subsequent  3-year  period  to 
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meet  the  subsistence  needs  of  the  Aleut 
residents  of  the  Pribilof  Islands,  AK. 

Subsistence  Trends  and  Estimates 

Table  1  shows  the  number  of  fur  seals 
taken  on  the  Pribilof  Islands  for 
subsistence  purposes  between  1985  and 
1996.  The  annual  harvests  were 
conducted  in  the  established  manner 
and  employed  the  standard  methods 
required  under  regulations  at  50  CFR 
216.72.  NMFS  personnel  monitored 
each  daily  harvest  and  worked  closely 
with  the  tribal  governments  of  each 
island  to  further  improve  the  efficiency 


of  the  annual  harvest  and  fuU  utilization 
of  the  animals  taken.  NMFS  personnel 
also  monitored  the  disposal  of  by- 
products of  the  subsistence  harvest  in 
an  effort  to  ensure  that  certain  parts, 
such  as  bacula,  of  harvested  seals  were 
not  taken  illegally  and  that  waste  of 
edible  portions  was  not  occvuring. 

The  number  of  northern  fur  seals 
harvested  on  St.  Paul  Island  since  1986 
has  ranged  from  1,077  (1990)  to  1,710 
(1987)  (Table  1).  The  annual  subsistence 
takes  on  St.  George  Island  since  1986 
have  ranged  from  92  (1987)  to  319 


(1993)  seals  (Table  1).  Within  the  past 
6  years,  the  number  of  fur  seals 
harvested  annually  has  been  relatively 
consistent.  Since  1991,  the  average 
number  of  seals  harvested  each  year  on 
St.  Paul  and  St.  George  Islands  has  been 
1,563  (range:  1,482  to  1,645)  and  241 
(range:  161  to  319),  respectively  (Table 
1).  The  (u:tual  number  of  animals 
harvested  has  never  reached  the  upper 
end  of  the  estimated  range  and  has 
exceeded  the  lower  range  in  only  two 
(1991  and  1993)  of  the  6  years,  1991- 
1996. 


Table  4. — Subsistence  Harvest  Levels  for  Northern  Fur  Seals  on  the  Pribilof  Islands,  1985-1996 


Year 

SiJt>sistence  estimates 

Actual  harvest  levels 

SLPaul 

SL  George 

St  Paul 

SL  George 

1985 

3,384 
1.299 
1,710 
1.145 
1.340 
1.077 
1,645 
1,482 
1,518 
1,616 
1,525 
1,591 

329 

1987 _. „ 

1988 

2,4(XW,obb 
1,600-2,400 
1,800-2,200 
1,600-1,800 
1,145-1,800 
1,145-1,800 
1.645-2,000 
1.645-2,000 
1.645-2,000 
1,645-2.000 
1,645-2,000 

80(^-1,800 

533-1,800 

600-740 

533-600 

181-500 

181-500 

281-500 

281-500 

281-500 

281-fiOO 

281-500 

124 
92 

113 

1989 '. '. '.ZZZ 

1990....... ™ _ 

1991  .„ „ _ 

1992 

l99w    ••••■■•■■••■•■■■••■•••••••■•■•■■■•••»■*«•■•••■■>•••■••■■••■■■••••■•■••••■••■•■••••■•••■••■•■•••■■••>•••■•■•••■•• 

1 W*   >■■•••*•■•••■••«•>■•••«»••■••■•■••■••••••••••••••■••••••••••••••••«•>•••■■■■•■•■••■•••••••■■••■«■■•■•••■•■■•••■ 

1995 _ 

1996 „ 

181 
164 
281 
194 
319 
161 
280 
232 

Summary  of  Harvest  Operations  and 
Monitoring  1994-1996 

Beginning  with  the  1995  harvest,  the 
tribal  government  of  St  Paul  voluntarily 
eliminated  the  "butterfly  cut"  as  a 
standard  method  of  field  dressing 
harvested  seals  and  resolved  to  take 
only  whole  animals  off  the  field  as  a 
step  toward  maximum  utilization  of 
harvested  seals  for  subsistence 
purposes.  The  only  exceptions  to  the 
removal  of  whole  carcasses  from  the 
field,  as  permitted  by  the  tribal 
government,  are:  (a)  Those  animals 
taken  to  accommodate  some  of  the  elder 
residents  who  are  physically  unable  to 
butcher  whole  animals  supplied  to  them 
by  the  tribal  government,  and;  (b)  those 
carcasses  in  which  the  gall  bladder  was 
inadvertently  ruptured,  thus 
contaminating  some  of  the  meat  with 
bile.  During  1995  and  1996,  only  44 
butterfly  cuts  (1.3  percent  of  the 
combined  Pribilof  total  take  for  these 
years),  were  taken  from  the  field  under 
these  exceptions. 

As  a  result  of  the  elimination  of  the 
butterfly  cut  as  a  standard  field  dressing 
method  and  since  the  removal  of  whole 
carcasses  constitutes  full  utilization  of 
the  edible  p>ortion&  of  harvested  seals, 
NMFS  determined  that  it  was  no  longer 
necessary  to  continue  the  percent-use 
calculations  previously  applied  to  the 


harvest.  The  butterfly  cut  was  never  a 
standard  field  dressing  method  on  St 
George  Island;  therefore,  removal  of 
only  whole  carcasses  from  the 
harvesting  field  is  now  a  uniform 
practice  in  the  Pribilob. 

Regarding  the  utilization  of  the 
inedible  portions  of  harvested  seals,  the 
tribal  governments  of  both  islands  have 
implemented  a  program  that  supports 
full  utilization  of  inedible  seal  parts  for 
traditional  arts,  crafts,  and  other  uses 
permitted  under  regulations  at  50  CFR 
216.73.  The  result  has  been  an 
expanded  use  of  these  materials  by  the 
Aleut  residents  and  increased 
fulfillment  of  the  non-wasteful  harvest 
requirements. 

During  the  1995  and  1996  harvests, 
NMFS  and  the  tribal  governments  of 
both  islands  agreed  to  conduct  an 
investigation  into  the  entanglement  of 
fur  seals  in  marine  debris,  such  as 
discarded  fishing  netting,  rope,  and 
packaging  bfmds.  Part  of  this  effort 
involved  removing  the  entangling  debris 
from  seals  encountered  during  harvest 
operations.  A  total  of  88  seals  (both 
islands)  were  temporarily  restrained  on 
the  harvesting  fields  and,  upon 
successful  removal  of  the  entangling 
debris,  were  released  back  into  their 
natural  environment  by  the  sealing 
crews. 


Estimate  of  Subsistence  Need  Cdf  the 
Period  1997-1999 

The  projected  subsistence  harvest 
estimates  are  given  as  a  range,  the  lower 
end  of  which  may  be  exceeded  if  NMFS 
is  given  notice,  and  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
determines  that  the  annual  subsistence 
needs  of  the  Pribilof  Aleuts  have  not 
been  satisfied  (50  CFR  216.72(e)(l)(i)). 
Conversely,  the  harvest  can  be 
terminated  before  the  lower  end  of  the 
range  is  reached  if  it  is  determined  that 
the  annual  subsistence  needs  of  the 
Pribilof  residents  have  been  met  or  the 
harvest  has  been  conducted  in  a 
wasteful  manner. 

In  September  1996,  NMFS  requested 
that  the  tribal  government  of  each  island 
determine  the  number  of  fur  seals  that 
would  be  needed  by  their  communities 
each  year  for  the  3-year  period  1997 
through  1999.  The  response  from  the  St 
Paid  Island  tribal  government  was  to 
maintain  the  current  range  of  1,645- 
2,000  seals.  The  St  George  Island  tribal 
government  requested  that  the  lower 
end  range  be  increased  from  281  to  300 
seals  and  that  the  upper  bound  remain 
at  500  seals. 

In  its  response  to  the  NMFS  request 
for  subsistence  need  estimates,  the  St 
George  tribal  government  also  formally 
requested  to  be  allowed  to  take  fur  seal 
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pups  for  their  traditional  potlatch  rites. 
Representatives  of  the  St.  Paul  Island 
tribal  government  have  made  similar 
requests.  Current  regulations  at  50  CFR 
216.72(c)(3)  prohibit  the  taking  of  fur 
seal  pups. 

The  tribal  government  of  St.  George 
Island  also  requested  an  increase  in  the 
nimiber  of  allowable  haulout  areas  from 
which  to  conduct  the  annual  harvest.  At 
present,  regulations  at  50  CFR 
216.72(d)(2)  limit  harvestable  locations 
to  two  haulouts,  which  can  be  harvested 
no  more  than  twice  per  week.  These 
requests  for  pups  and  additional 
haulouts  for  harvesting  wiU  not  be 
addressed  in  time  for  this  harvest;  they 
will  be  considered  through  a  separate 
co-manaeement  process  in  the  hiture. 

Regaroing  the  proposed  increase  of 
the  lower  end  estimate  range  for  St. 
George  Island  from  281  to  300  seals,  the 
continuing  decline  of  the  island's 
economy  has  resulted  in  an  increased 
rate  of  unemployment  and,  thus,  a 
greater  reliance  on  subsistence 
harvesting  of  food  resources  by  the 
Aleut  residents  of  St.  George  Island  to 
meet  their  needs  for  the  1997-1999 
period.  In  response  to  the  information 
provided  by  the  tribal  governments  of 
St  Paul  and  St.  George  Islands,  NMFS 
proposes  that  the  estimated  range  on  St. 
Paid  Island  for  each  of  the  years,  1997- 
1999,  remains  the  same  as  was 
established  for  the  years  1994-1996 
(1,645  to  2,000),  and  that  the  annual 
range  on  St  George  Island  for  the  years, 
1997-1999,  be  established  at  300-500 
seals. 

As  described  earlier  in  this  document, 
if  the  Aleut  residents  of  either  island 
reach  the  lower  end  of  this  yearly 
harvest  estimate  and  have  unmet 
subsistence  needs  and  no  indication  of 
waste,  they  may  request  an  additional 
number  of  seals  up  to  the  upper  limit  of 
the  respective  harvest  estimates.  The 
residents  of  St.  George  and  St.  Paul 
Islands  may  substantiate  any  additional 
need  for  seals  by  submitting  in  writing 
the  information  upon  which  they  base 
their  decision  that  subsistence  needs  are 
unfulfilled.  The  regulations  at  50  CFR 
216.72(e)(l)(I)  require  a  suspension  of 
the  fur  seal  harvest  for  up  to  48  hours 
once  the  lower  end  of  the  estimated 


harvest  levels  is  reached.  The 
suspension  is  to  last  no  more  than  48 
hours,  followed  either  by  a  finding  that 
the  subsistence  needs  have  been  met  or 
by  a  revised  estimate  of  the  number  of 
seals  necessary  to  satisfy  the  Aleuts' 
subsistence  needs. 

NMFS  emphasizes  that  it  expects  the 
harvest  of  fur  seals  to  be  non-wasteful 
and  in  full  compliance  with  the 
regulations  specified  at  50  CFR  216.72. 
The  agency  will  continue  to  monitor  the 
entire  harvest  on  St.  Paul  Island  and  a 
portion  of  the  harvest  on  St.  George 
Island  during  1997-1999  to  ensure  this 
result 

Dated:  April  2, 1997. 
RolUnd  A.  Schmitten, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-9389  Filed  4-10-97;  8:45  am] 
BHXINQ  CODE  3610-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
P.O.  031797A] 
RIN0648-AJ27 

Gulf  of  Mexico  Rshery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  hearings;  request  for 

comments. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  12  public  hearings  on  Draft 
Amendment  15  to  the  Fishery 
Management  Plan  for  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP) 
and  a  related  draft  environmental 
assessment  (EA). 
DATES:  Written  comments  will  be 
accepted  until  May  2,  1997.  The 
hearings  will  be  held  from  April  14  to 
April  24,  1997.  See  SUPPl£MENTARY 
MFORMAT10N  for  specific  dates  and 
times. 


ADDRESSES:  Written  comments  should 
be  sent  to  and  copies  of  the  draft 
amendment  are  available  firom  Mr. 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  3018  U.S.  Highway  301,  North, 
Suite  1000,  Tampa,  FL  33619. 

The  hearings  will  be  held  in  FL,  AL, 
MS,  LA,  and  TX.  See  SUPPLEMENTARY 
INFORMATION  for  locations  of  the 
hearings  and  public  accommodations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  E.  Swingle,  (813)  228-2815. 

SUPPLEMENTARY  INFORMATION:  The 
Council  will  hold  public  hearings  on 
Draft  Amendment  15  to  the  FMP  and  its 
draft  EA.  The  purposes  of  Amendment 
15  include:  (1)  Establishing  a  license 
limitation  system  for  the  commercial 
red  snapper  fishery;  (2)  limiting 
possession  of  reef  fish  in  excess  of  the 
recreational  bag  limit  to  fish  taken  in 
reef  fish  traps  and  stone  crab  and  spiny 
lobster  traps;  (3)  increasing  the 
commercial  fishery  size  limit  for 
vermilion  snappier;  (4)  removing  from 
management  under  the  FMP  all  grunts, 
porgies,  and  sea  bass;  (5)  prohibiting 
conunercial  landings  of  greater 
amberjack  during  the  spawning  season 
(i.e.,  March,  April,  and  May):  and  (6) 
specifying  that  the  20-fish  aggregate  bag 
limit  includes  only  those  species  within 
the  reef  fish  management  unit. 

Regarding  the  license  limitation 
system  for  the  commercial  red  snapper 
fishery,  the  Council  is  considering  10 
alternatives  related  to  establishing 
initial  eligibility  to  participate  in  the 
fishery  and  initial  trip  limits.  The 
initially  preferred  alternative  would 
limit  participation  to  vessels  with 
records  of  landing  in  2  out  of  3  years 
during  the  period  1990-1992  of  at  least 
2,500  lb  (1,134  kg).  Under  this 
alternative,  eligible  participants  would 
be  granted  one  of  three  classes  of 
licenses  based  on  their  level  of  landings 
during  the  1990-1992  period.  The  threie 
license  classes  would  correspond  to 
allowable  trip  limits  of  2,000  (907  kg), 
1,000  (454  kg),  and  500  lb  (227  kg)  of 
red  snapper.  The  license  classes  and 
criteria  under  this  alternative  are  shown 
in  the  table  below. 


License  class 

1990-92  landings  in  2  out  of  3  years 

Initial  trip  limit 

1 

More  than  10,000  lb  (4,536  kg) 

2,000  lb  (907  kg). 
1,000  lb  (454  kg). 

2 

5,000  lb  (2,268  kg)  (but  less  than  10.080  R>  (4,536  kg)  

3 

2,500  lb  (1.134  kg)  but  less  than  5,000  to  (2,268  kg) 

500  lb  (227  kg). 

The  Coimcil  is  considering  other 
license  limitation  system  alternatives  or 
variations  including:  (1)  Issuing  licenses 


to  vessels  rather  than  persons;  (2)  in 
instances  where  the  landings  records  of 
a  vessel  upon  which  a  historical  captain 


served  are  used  to  qualify  for  a  license, 
issuing  separate  class  (1)  or  class  (2) 
licenses  to  the  historical  captain  and  the 
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vessel  owner  depending  on  the  vessel's 
level  of  landings  as  shown  by  the 
records;  (3)  transferring  licenses  without 
restrictions;  (4)  placing  no  limitations 
on  the  ownership  of  licenses  by  one 
entity;  (5)  not  allowing  the  transfer  of 
landing  records  for  a  vessel  for  the 
1990-92  period  unless  there  is  an 
agreement  for  transfer  of  the  records 
between  entities  ownership  vessel  buyer 
and  seller,  the  vessel's  permit  is 
transferred  to  an  additional  vessel  by 
the  same  owner,  or  the  vessel's  landings 
records  for  1990-92  were  in  a  corporate 
name  of  a  current  owner;  (6) 
establishing  specific  annual  fishing 
season  opening  dates  (the  Council  has 
not  identified  a  preferred  alternative  at 
this  time)  and  providing  that  after  the 
season  opening,  the  commercial  red 
snapper  fishery  will  be  opened  at  noon 
on  the  first  day  of  each  month  and 
closed  at  noon  on  the  fifteenth  day  of 
each  month  imtil  the  commercial  quota 
is  reached  and  the  season  closed;  (7) 
extending  the  term  of  the  red  snapper 
licensing  indefinitely  or  imtil  replaced 
by  an  alternate  license  management 
system;  (8)  establishing  an  appeals 
board  consisting  of  designees  of  the 
directors  of  the  state  agencies  with 
marine  fisheries  management  authority 
to  review  disputes  over  landings  records 
serving  as  a  basis  for  license  eligibility; 
and  (9)  allowing  no  allocation  of  the 
conunercial  red  snapper  quota  for 
bycatch  during  the  closed  season. 

In  addition  to  the  red  snapper  license 
limitation  system,  Amendment  15 
would  contain  measiues  to:  (1)  Prevent 
possession  of  reef  fish  in  excess  of  the 
recreational  bag  limit  for  a  vessel  that 
has  on  board  or  is  tending  any  traps 
other  than  permitted  reef  fish  traps  or 
stone  crab  or  spiny  lobster  traps;  (2) 


increase  the  size  linut  for  vermilion 
snapper  from  8  to  10  inches  total  length 
(3.9  cm);  remove  sea  bass,  porgies,  and 
gnmts  from  management  under  the  FMP 
and  allow  the  states  to  manage  these 
species;  (3)  close  the  commercial  fishery 
for  greater  amberjack  in  the  exclusive 
economic  zone  off  west  Florida  during 
the  spawning  season  (i.e.,  March 
through  May);  and  (4)  amend  the 
recently  implemented  20-fish  aggregate 
bag  limit  measure,  which  applies  to 
those  species  without  specific 
individual  bag  limits  imder  the  FMP,  so 
that  it  applies  only  to  certain  species 
(i.e.,  vermilion  snapper,  lane  snapper, 
banded  rudderfish,  lesser  amberjack, 
Almaco  jack,  gray  triggerfish,  and 
tilefish). 

The  public  will  be  asked  to  comment 
on  a  scoping  docuiment  for  greater 
amberjack,  lesser  amberjack,  Almaco 
jack,  and  banded  rudder  fish.  Persons 
will  be  asked  to  provide  their 
observations  on  the  status  of  these 
stocks,  localized  abundance,  changes  in 
size  or  abundance  over  the  past  10 
years,  whether  additional  regulation  is 
needed,  whether  current  rules  should  be 
modified,  and  the  dependence  of  fishing 
sectors  on  these  stocks.  This 
information  will  be  used  to  draft  an 
options  paper  for  a  subsequent  FMP 
amendment. 

The  hearings  are  scheduled  from  7 
p.m.  to  10  p.m.  as  follows: 

1.  Monday,  April  14, 1997— Holiday 
Inn  Beachside,  3841  North  Roosevelt 
Boulevard,  Key  West,  FL  33040. 

2.  Tuesday,  April  15, 1997— Golden 
Gate  Community  Center.  4701  Golden 
Gate  Parkway,  Naples,  FL  33999. 

3.  Wednesday,  April  16, 1997— City 
Hall  Auditorium.  300  Municipal  Drive, 
Madura  Beach,  FL  33708. 


4.  Thureday,  April  17, 1997— County 
Commission  Office,  200  East  Green 
Street,  Perry,  FL  32348. 

5.  Monday,  April  21, 1997 — Larose 
Regional  Paik,  2001  East  5th  Street, 
Larose,  LA  70373. 

6.  Monday,  April  21, 1997— Police 
Jury  Annex,  Courthouse  Square,  P.O. 
Box  366,  Cameron,  LA  70631. 

7.  Tuesday,  April  22, 1997— J.  L.  Scott 
Marine  Education  Center,  115  East 
Beach  Boulevard,  US  Highway  90. 
Biloxi.  MS  39530. 

8.  Tuesday,  April  22, 1997— Texas 
A&M  Auditorium,  200  Seawolf 
Parkway,  Galveston,  TX  77553. 

9.  Wednesday,  April  23, 1997— 
Holiday  Inn  on  the  Beach,  365  East 
Beach  Boulevard,  Gulf  Shores,  AL 
36547. 

10.  Wednesday.  April  23. 1997— Port 
Aransas  Civic  Center  Auditorium,  710 
West  Avenue  A,  Port  Aransas,  TX 
78373. 

11.  Thursday,  April  24, 1997— 
National  Marine  Fisheries  Service, 
Panama  City  Laboratory,  3500  Delwood 
Beach  Road,  Panama  City,  FL  32408. 

12.  Thursday,  April  24. 1997— Port 
Isabel  Community  Center.  122 
Fernandez,  Lagima  Vista,  TX  78578. 

These  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Coimcil  (see  ADDRESSES). 

AutfaoritT:  16  U.S.C.  1801  et  seq. 

Dated:  April  8. 1997. 
Bmce  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-9434  Filed  4-10-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  97-015-1] 

Notice  of  Request  for  Approval  of  an 
Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
ACTION:  New  information  collection; 
comment  request. 

SUiMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  approval  of  an  information 
collection  which  it  utilizes  in  regulating 
the  interstate  movement  of  horses  that 
have  tested  positive  for  equine 
infectious  anemia. 

DATES:  Comments  on  this  notice  must  be 
received  by  June  10, 19970  to  be  assured 
of  consideration. 

ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology), 
or  any  other  aspect  of  this  collection  of 
information  to:  Docket  No.  97-015-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  suite  3C03,  4700  River 
Road,  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  send  an  original  and  three 
copies,  and  state  that  your  comments 
refer  to  Docket  97-015-1.  Comments 
received  may  be  inspected  at  USD  A, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  MFORMAT10N:  For 
information  regaining  regulations  for 
the  interstate  movement  of  horses  that 


have  tested  positive  for  equine 
infectious  anemia,  contact  Dr.  Tim 
Cordes,  Senior  Staff  Veterinarian, 
National  Animal  Health  Programs,  VS, 
APHIS,  4700  River  Road,  Unit  39, 
Riverdale.  MD  20737-1231,  (301)  734- 
3279;  or  e-mail:  tcordes@aphis.usda.gov. 
For  copies  of  more  detailed  information 
on  the  information  collection,  contact 
Ms.  Cheryl  Jenkins,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
5360. 

StiPPLEMENTARY  INFORMATION: 

Title:  Conununicable  Diseases  in 
Horses. 

Type  of  Request:  Approval  of  an 
information  collection. 

Abstract:  APHIS  regulates  the 
interstate  movement  of  horses  that  have 
tested  positive  for  equine  infectious 
anemia  (EIA)  in  order  to  prevent  the 
spread  of  this  disease  (9  CFR  75.4). 
Enforcing  these  regulations  requires  us 
to  engage  in  a  number  of  information 
gathering  activities  that  enable  us  to 
accurately  identify  and  track  EIA 
reactors  as  they  move  interstate. 

Specifically,  this  regulatory  program 
requires  the  use  of  an  official  EIA  test, 
a  certificate  allowing  the  interstate 
movement  of  an  EIA  reactor,  and 
identification  of  the  reactor.  The 
program  also  involves  the  services  of 
accredited  veterinarians.  State 
veterinary  officials,  laboratory/ 
diagnostic/research  facility  persoimel, 
and  stockyard  personnel,  all  of  whom 
must  engage  in  various  recordkeeping 
and  information  collection  activities. 

We  are  seeking  approval  from  the 
Office  of  Management  and  Budget 
(0MB)  to  use  these  forms  and  other 
information  collection  tools  that  make 
our  EIA  program  possible. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection  activity.  We  need 
this  outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed  - 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assimiptions  used; 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g..  permitting  electronic 
submission  of  responses. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .0905  hours  per 
response. 

Respondents:  State  and  Federal 
veterinarians,  accredited  veterinarians, 
laboratory/diagnostic/research  facility 
personnel,  stockyard  personnel. 

Estimated  Number  of  Respondents: 
10,053. 

Estimated  Numbers  of  Responses  per 
Respondent:  101. 

Estimated  Total  Annual  Burden  on 
Respondents:  91,925  hours. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  conmients  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  7th  day  of 
April  t997. 

Donald  W.  Luchsinger, 
Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(PR  Doc.  97-9359  Filed  4-10-97;  8:45  am) 
BtLUNQ  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Sandpoint  Ranger  District  Packsaddle 
Final  Environmental  Impact 
Statement — Idaho  Panhandle  National 
Forests,  Bonner  County,  Idaho 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Notice  of  intent  to  supplement 
an  environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service 
(Sandpoint  Ranger  District)  will 
supplement  the  Packsaddle  Final 
Environmental  Impact  Statement  (FEIS) 
to  disclose  the  potential  environmental 
effects  of  a  new  alternative  (Alternative 
8]  based  on  new  information.  The 
Project  Area  is  within  the  Pend  Oreille 
Ecosystem.  Sandpoint  Ranger  District, 
Idaho  Panhandle  National  Forests. 
Bonner  County,  Idaho  and  includes  the 
Packsaddle  Inventoried  Roadless  Area. 
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The  new  alternative  would  treat  high 
severity  root  disease  areas  and  begin 
converting  timber  stands  away  from  root 
disease  susceptible  tree  species  (such  as 
Douglas-fir  and  grand  fir)  to  re-establish 
western  white  pine,  western  larch,  and 
ponderosa  pine.  Alternative  8  also 
proposes  to  use  prescribed  burning  to 
reduce  fuel  loadings  and  restore  natural 
processes  (such  as  fire)  that  are 
currently  lacking  in  the  Project  Area. 
Alternative  8  would  treat  1.703  acres 
(1.165  acres  group  and  irregular  group 
shelterwood.  369  acres  group  and 
modified  group  selection.  96  acres 
sanitation/ salvage,  and  73  acres  visual 
improvement).  This  alternative  also 
proposes  to  treat  eight  imits  over  40 
acres  in  size  (ranging  from  45  to  240 
acres).  A  combination  of  prescribed 
underbuming,  grapple  piling,  and 
limbing/lopping  would  be  used  to 
control  fuel  levels.  This  alternative 
would  construct  3.4  miles  of  temporary 
roads  which  would  be  built  for  logging 
and  post-harvest  activities  (such  as 
prescribed  burning  and  planting)  access. 
These  roads  would  be  recontoured  after 
these  activities  are  complete. 
Additionally.  Alternative  8  proposes  to 
decommission  2.1  miles  and  totally 
close  4.0  miles  of  existing  roads. 

This  supplement  will  tier  to  Idaho 
Panhandle  National  Forests  Land  ar'i 
Resource  Management  Plan  (Forest 
Plan),  September  1987  and  reference  tLe 
Integrated  Scientific  Assessment  from 
the  Upper  Columbia  River  Basin  study. 

DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  June  10, 1997. 

ADDRESSES:  Submit  written  conunents 
and  suggestions  on  the  proposed 
management  activities  to  Tony  Erba, 
Project  Leader,  Sandpoint  Ranger 
District.  1500  Hwy  2.  Suite  110, 
Sandpoint,  ID  83864. 

FOR  FURTHER  MFORMATION  CONTACT: 
Tony  Erba,  Team  Leader,  Sandpoint 
Ranger  District,  phone  number  (208) 
263-5111. 

SUPPLEMENTARY  INFORMATION:  The 
Packsaddle  Draft  Environmental  Impact 
Statement  was  issued  for  public  review 
and  comment  in  Jime,  1994.  The  Final 
Environmental  Impact  Statement  was 
completed  in  March,  1995.  The  Record 
of  Decision  was  signed  on  May  3, 1996 
under  the  authority  of  section  2001  of 
Public  Law  104-19  (otherwise  known  as 
the  Salvage  Amendment).  On  July  2, 
1996,  Seoetary  of  Agriculture  Glickman 
issued  a  directive  that  salvage  timber 
sale  decisions  in  inventoried  roadless 
areas  were  to  be  withdrawn  from 
consideration  until  the  Salvage  Bill 
authority  had  expired.  Thus,  the 


Packsaddle  Record  of  Decision  was 
withdrawn. 

Since  that  time,  numerous  field  visits 
to  the  Project  Area  have  been  conducted 
to  verify  the  root  disease  conditions 
discussed  in  the  FEIS.  We  have 
discovered  that  the  proposal  of  using 
group  and  modified  group  selection 
methods  to  treat  the  root  disease 
problem  (as  described  in  the  FEIS' 
Alternative  7)  is  not  desirable  because 
of: 

(1)  The  need  for  continued  access  for 
treatment, 

(2)  The  high  potential  for  regeneration 
damage  while  removing  future 
mortality, 

(3)  The  threat  to  established 
regeneration  with  future  prescribed 
burning  opportunities,  and 

(4)  The  expected  mortality  level 
would  predispose  the  stand  to  a 
catastrophic  wildfire  since  there  would 
be  greater  amounts  of  dead  and  down 
material  created  to  carry  a  fire  from  the 
ground  into  the  tree  crowns. 

Additionally,  these  treatments  would 
essentially  postpone  treatment  on  the 
remaining  stands  while  allowing  the 
root  disease  situation  to  continually 
worsen. 

On  National  Forest  lands,  the  Forest 
Service  is  responsible  for  promoting 
healthy  ecosystems  and  restoring 
deteriorated  ecosystems  to  provide  for 
diversity  of  plant  and  animal 
communities,  long-term  resource 
sustainability,  and  future  management 
.options.  This  must  be  done  in  the 
context  of  meeting  people's  needs.  Re- 
establishing appropriate  tree  species 
composition,  and  the  processes  that 
maintain  it  (i.e.,  fire),  are  important 
steps  towards  the  goal  of  restoring 
ecosystems  in  the  Packsaddle  Project 
Area.  Focusing  the  proposed  timber 
harvest  and  associated  prescribed 
burning  activities  in  the  highest  severity 
root  disease  areas  are  critical  to  achieve 
this  goal.  These  high  severity  areas 
represent  clear  examples  where  timber 
stand  dynamics  are  operating  well 
outside  their  natiu^  potential  (low  tree 
densities  and  shortened  life  cycles  for 
natiu^  regeneration).  Our  analysis 
shows  that  conditions  will  continue  to 
worsen,  resulting  in  a  further  decline  of 
ecosystem  health  and  increased  wildfire 
hazard  if  no  action  is  taken.  Given  our 
mission  to  sustain  healthy  ecosystems 
into  the  future,  it  would  be  irresponsible 
of  me  to  let  these  problems  continue. 

We  have  looked  at  a  variety  of 
alternatives  that  address  the  root  disease 
problem  at  varying  levels  and  consider 
this  project  to  be  t]be  first  of  a  multi-step 
process  to  address  ecosystem  needs  in 
the  Packsaddle  Project  Area.  We  have 
developed  Alternative  8  to  efiiectively 


address  the  root  disease  problem  while 
protecting  other  resource  values  in  the 
Project  Area.  Alternative  8  proposes  to 
use  more  intensive  harvest  methods 
(i.e.,  irregular  group  shelterwood)  in 
large-sized  imits  to  begin  converting 
these  affected  stands  to  tree  species  less 
susceptible  to  root  disease  infection. 
Several  of  these  units  would  exceed  40 
acres  (combined  areas  ranging  from  45 
to  255  acres).  By  focusing  on  using  a 
landscape  scale  management  approach. 
Alternative  8  best  approaches  the  level 
of  disturbance  that  typically  occurred 
prior  to  when  fires  were  suppressed  on 
a  regular  basis.  It  would  also  minimize 
the  impacts  on  other  affected  resources. 
I  consider  Alternative  8  to  be  a 
responsible  approach  to  addressing  the 
root  disease  problem  in  light  of  the 
public  comments  submitted  on  this 
project  and  our  recent  field  visits. 

'Tne  Record  of  Decision  is  expected  to 
be  filed  writh  the  Environment^ 
Protection  Agency  (EPA)  and  available 
for  public  review  in  June,  1997.  At  that 
time,  the  EPA  will  publish  a  Notice  of 
Availability  of  the  final  environmental 
impact  statement  in  the  Federal 
Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
(Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978)). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  statement  stage  but  that 
are  not  raised  until  after  completion  of 
the  final  environmental  statement  may 
be  waived  or  dismissed  by  the  courts 
[City  ofAngoon  v.  Hodel,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  (1980)).  Because 
of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  60-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  regarding  the  new  alternative, 
comments  should  be  as  specific  as 
possible.  It  is  also  helpful  if  comments 
refer  to  specific  pages  of  the 
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supplement.  Comments  may  also 
address  the  adequacy  of  the  supplement 
or  the  merits  of  the  new  alternative 
formulated  and  discussed  in  the 
supplement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

I  am  the  responsible  official  for  this 
enviroiunental  impact  statement.  My 
address  is  Sandpoint  Ranger  District, 
1500  Hwy  2.  Suite  110.  Sandpoint.  ID, 
63864. 

Dated:  March  27. 1997. 
David  S.  Dillard, 
District  Ranger. 
[FR  Doc.  97-9357  Filed  4-10-97;  8:45  ami 

BHJJNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Olympic  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Olympic  PIEC  Advisory 
Committee  will  meet  on  May  30, 1997 
at  the  Snider  Work  Center  553,  W. 
Snider  Road,  Forks,  Washington.  The 
meeting  will  begin  at  9:30  a.m.  and 
continue  until  3:00  p.m.  The  agenda 
to{Hcs  for  this  meeting  are  (1)  Update  on 
local  projects;  (2)  Adaptive  Management 
Area  discxission;  (3)  flood  damage  and 
its  effects  on  roads  and  restoration 
rojects;  (4)  open  public  forum.  All 
Olympic  Province  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encoiiraged  to 
attend. 

RM  FURTHER  MFORMATKM  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Kathy  Snow,  Province  Liaison, 
USDA,  Quilcene  Ranger  District,  P.O. 
Box  280,  Quilcene.  WA  98376.  (360) 
765-2211  or  Ronald  R.  Humphrey, 
Forest  Supervisor,  at  (360)  956-2301. 

Dtfad  April  3. 1997. 
Koaald  R.  Hnapkrvy, 
Fontt  Supervisor. 

(FR  Doc  97-9308  Filed  4-10-97;  8:45  am] 
OOOCMM-IMi 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Upper  Nanticoke  River  Watershed, 
Kent  and  Sussex  Counties,  Delaware 

AGENCY:  Natural  Resources 
Conservation  Service. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  Part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Upper  Nanticoke  River  Watershed  Land 
Treatment  Supplement  No.  1,  Kent  and 
Sussex  Counties,  Delaware. 

FOR  FURTHER  MFORMATION  CONTACT: 

Elesa  K.  Cottrell,  State  Conservationist. 
Natiual  Resources  Conservation  Service, 
1203  College  Park  Drive,  Suite  101, 
Dover,  Delaware  19904-8713,  telephone 
(302) 678-4160. 

SUPPLEMENTARY  MFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Elesa  K.  Cottrell,  State 
Conservationist,  has  determined  that  an 
environmental  impact  statement  is  not 
needed  for  this  project 

The  measure  coqcems  a  plan  for 
watershed  protection.  The  planned 
works  of  improvement  include  waste 
management  systems,  wetland  wildlife 
habitat  enhancement,  forest 
management  practices,  and  accelerated 
technical  assistance  for  land  treatment. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  dxiring 
the  environmental  evaluation  are  on  file 
and  may  be  reviewed  by  contacting 
Elesa  K.  Cottrell. 

No  administrative  action  on 
implementation  of  the  proposalVrill  be 
takisn  imtil  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 


Upper  Nanticoke  River  Watershed, 
Delaware  Finding  of  No  Significant 
Impact  • 

(Catalog  of  Federal  Domestic  Assistance 
Under  No.  10.901,  Resource  Conservatioa 
and  Development,  and  is  subject  to  the 
provision  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
state  and  local  officials.) 
Elesa  K.  Cottrell, 
State  Conservatiomst. 
(FR  Doc.  97-9312  Filed  4-10-97;  8:45  am) 
BILLING  COOE  3410-16-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to 

pr(x:urement  list. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  a  nonprofit 
agency  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  May  12,  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPt-EMENTARY  INFORMATKM:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  Mrill 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government 
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2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
8tatement(8)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 
Janitorial/Custodial 
USARC  #1 
East  Point,  Georgia 
NPA:  WORKTEC,  Jonesboro,  Georgia 
Beverly  L.  Milkman. 
Executive  Director. 

(FR  Doc.  97-9404  Filed  4-10-97;  8:45  am] 
BIUJNO  COOE  63S»^>1-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 

AGBICY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  May  12, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  bora  nonprofit  agencies 


employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  currant 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  imderlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
service  have  been  proposed  for  addition 
to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed: 

Commodities 

Pen,  Cushion  Grip,  Transparent 

7520-01-424-4866 

7520-01-424-4872 

7520-01-424-4884 

7520-01-424-4875 

7520-01-424-4847 

7520-01-424-4859 

NPA:  Alphapointe  Association  for  the 
Blind,  Kansas  City,  Missouri. ' 

Service 

Administrative  Services 

Department  of  Health  and  Human 
Services,  Region  8 

Denver,  Colorado 

NPA:  Bayaud  Industries,  Inc.,  Denver, 

Colorado 
BevariyL.  Milkman, 
ExecutJAfe  Director. 

(FR  Doc  97-9405  Filed  4-10-97;  8:45  am] 
BNXMacooe  asss-oi-p 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  procurement 
list 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  12,  1997.  '    ^ 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  MFORMATION:  On  August 
23, 1996,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (61  F.R. 
43523)  of  proposed  addition  to  the 
Procurement  List  Comments  were 
received  from  a  contractor  whose 
contract  to  perform  this  service  was 
terminated  for  defeult  on  March  19, 
1997.  The  contractor  suggested  that  loss 
of  this  contract  would  have  a  severe 
impact  on  its  sales.  The  contractor  also 
asserted  that  this  service  was  not 
appropriate  for  people  with  severe 
disabilities  because  the  buildings  are 
not  accessible  to  them,  some  of  the  work 
involves  high  climbing  and  use  of 
hazardous  materials,  and  the  facility 
experiences  daily  imscheduled 
evacuations  and  venting  of  hazardous 
substances.  The  contractor  attached 
letters  from  eight  persons  ^miliar  with 
the  facility  to  support  its  contentions. 
The  contractor  claimed  that  addition  of 
this  service  to  the  Procurement  List 
would  put  a  lot  of  people  with  families 
out  of  jobs,  and  that  many  of  these 
people  are  from  socially  disadvantaged 
groups. 

The  contractor  was  terminated  for 
default  after  it  informed  the  Government 
contracting  activity  that  it  was 
terminating  its  employees  immediately, 
having  failed  to  pay  them  because  the 
Internal  Revenue  Service  (IRS)  is 
enforcing  a  levy  for  long-term  failure  by 
the  contractor  to  fwy  employment  taxes. 
IRS  has  also  seized  the  vehicles  the 
contractor  used  to  perform  the  service. 
A  debarment  of  the  contractor  for 
Service  Contract  Act  violations  is 
pending  final  review  at  the  Department 
of  Labor.  The  Government  contracting 
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activity  determined  the  contractor 
noniesponsible  for  extensions  of  its 
contract  to  perform  the  service,  shortly 
before  the  contractor's  actions  made  the 
default  termination  necessary. 

By  its  own  actions,  the  contractor  lost 
its  contract  to  perform  this  janitorial 
service  and  has  excluded  itself  from 
future  contracts.  Consequently,  the 
Conunittee  has  concluded  that  the 
addition  of  the  service  to  the 
Procurement  List  will  not  be  the  cause 
of  any  severe  adverse  impact  on  the 
contractor.  Similarly,  loss  of  jobs  for  the 
contractor's  employees  has  occiirred 
because  of  the  contractor's  actions,  not 
the  Committee's. 

Most  of  the  concerns  over  capability 
of  people  with  severe  disabilities  to 
perform  the  janitorial  service  relate  to 
special  areas  called  "clean  rooms," 
which  have  been  removed  bom  the 
contract  requirements  for  the  service  as 
it  will  be  performed  by  the  nonprofit 
agency.  In  addition,  the  nonprofit 
agency  is  experienced  in  performing 
services  at  the  same  and  a  neighboring 
Govenunent  installation,  in  buildings 
which  are  no  more  accessible  to  people 
with  severe  disabilities  than  those 
involved  in  this  janitorial  service.  Many 
people  with  severe  disabilities  have  the 
agility  and  other  abilities  required  to 
work  safely  on  this  service. 
Accordingly,  the  Committee  has 
concluded  that  the  nonprofit  agency  is 
capable  of  performing  the  service. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service  and  impact  of  the  addition 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  service  listed  below 
is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 


connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 
Janitorial/Custodial 
Cape  Canaveral  Air  Station  and 

Annexes 
Cape  Canaveral,  Florida 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  97-9406  Filed  4-10-97;  8:45  am] 

BILLING  COOC  taSO-OI-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGEfitCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  procurement 

list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  12.  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
January  31,  February  14  and  21,  1997 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (62  F.R. 
4721 ,  6946  and  8003)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-^8c  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a^ 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 


entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Prociuement 
List: 
Janitorial/Custodial,  Naval  Reserve 

Center,  Kearny,  New  Jersey 
Janitorial/Guard  Service,  VA  Outpatient 

Clinic,  Brighton,  New  York 
Switchboard  Operation,  Holloman  Air 

Force  Base,  New  Mexico 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

(FR  Doc.  97-9407  Filed  4-10-97;  8:45  am] 
BILLING  COOe  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  12, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1 735  Jefferson  Davis  Highway. 
Arlirigton.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
February  7,  1997,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(62  FR  5797)  of  proposed  addition  to  the 
Procurement  List.  Comments  were 
received  from  the  most  recent 
contractor,  whose  contract  was  awarded 
in  1994.  The  contractor  indicated  that  it 
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had  filed  for  bankruptcy  reorganization 
that  year.  Although  it  has  emerged  from 
this  reorganization,  the  contractor 
expressed  concern  over  the  loss  of  any 
sales  and  the  impact  such  loss  might 
have  on  its  ability  to  meeV  its  repayment 
schedule.  The  contractor  also  indicated 
that  any  of  its  employees  who  would  be 
displaced  might  have  difficulties 
locating  other  work  in  the  local  market 

The  contract  represents  a  very  small 
percentage  of  the  contractor's  total  sales. 
In  addition,  the  nonprofit  agency  will 
give  the  contractor  the  opportunity  to 
compete  for  subcontracts  to  perform  the 
embroidery  work  on  the  insignia  to  the 
contractor.  Moreover,  the  contractor  has 
begun  doing  embroidery  subcontracting 
Cor  an  interment  Qag  being  produced 
under  the  Committee's  program  by 
another  nonprofit  agency.  Consequently, 
the  Committee  does  not  believe  the 
addition  of  the  insignia  to  the 
Procurement  List  will  have  a  severe 
adverse  impact  on  the  contractor,  and 
the  Committee  further  believes  the 
chance  of  the  contractor's  employees 
being  displaced  by  the  addition  is 
minimal. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  imi>act  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
conmiodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  conunodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List 

Accordingly,  the  following 
conunodity  is  hereby  added  to  the 
Procurement  List 

Insignia.  Embroidered.  Marine  PFC 
8455-00-292-9558. 


This  action  does  not  affect  cun«nt 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
(FR  Doc.  97-9408  Filed  4-10-97;  8:45  am] 

BILUNQ  COOE  63S3-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applicatforts  for  Duty*Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  4211,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number:  96-1 03R.  Applicant: 
Stevens  Institute  of  Technology,  Castle 
Point  on  Hudson,  Hoboken,  NJ  07030. 
Instrument:  Stopped-Flow/Scanning 
Spectrometer,  Model  SX.18MV. 
Manufacturer:  Applied  Pbotophysics 
Ltd..  United  Kingdom.  Intended  Use: 
Original  notice  of  this  resubmitted 
application  was  published  in  the 
Federal  Register  of  October  30, 1996. 

Docket  Number:  97-024.  Applicant: 
Stanford  UniversityAJniversity  of 
California,  Berkeley,  Stanford,  CA 
94305.  Instrument:  Electron  Energy 
Analyzer,  Model  Scienta  200. 
Manufacturer:  Scienta  Instnmient  AB. 
Sweden.  Intended  Use:  The  article  is. 
intended  to  be  used  to  investigate  by 
photoelectron  spectroscopy  the 
properties  of  high  temperature 
superconductors,  magnetic  materials 
and  other  materials  and  phenomena 
with  the  objective  of  obtaining  a  better 
fundamental  understanding  of  these 
materials.  Application  accepted  by 
Commissioner  of  Customs:  March  11. 
1997. 

Docket  Number  97-025.  Applicant: 
Massachusetts  Institute  of  Technology, 
Center  for  Cancer  Research,  77 
Massachusetts  Avenue,  Building  El7- 


340,  Cambridge.  MA  02139.  Instrument 
Fish  Tank  System.  Manu&cturer  Klaus- 
Jurgen  Schwarz.  Germany.  Intended 
Use:  The  instrument  will  be  used  for  the 
study  of  the  early  development  of  the 
zebrafish  embryo  in  order  to  identify 
genes  that  are  reqviired  for  a  fish  egg  to 
develop  normally  into  a  perfect  living 
fish  embryo  and  ultimately  into  an  adult 
fish.  It  is  expected  that  the  genes 
identified  will  help  in  understanding 
what  goes  wrong  in  human 
development  that  can  lead  to  birth 
defects.  Application  accepted  by 
Commissioner  of  Customs:  March  11, 
1997. 

Docket  Number  97-026.  Applicant 
Slddmore  College,  815  N.  Broadway. 
Saratoga  Springs,  NY  12866.  Instrument 
Electron  Microscd^  with  Accessories, 
Model  JEM-1010.  Manufacturer  JEOL, 
Ltd.,  Japan.  Intended  Use:  The 
instrument^ll  be  used  for  analysis  of 
simple  thin  sections  of  plants,  animal^t 
and  fungi  at  magnifications  of  3,000  to 
150  000.  The  objective  of  the 
investigations  will  be  to  learn  how  plant 
cells  secrete  materials  to  the  external 
world  and  methods  that  the  plants  use 
internally  to  package  secretory 
materials.  In  addition,  the  instrument 
will  be  used  in  several  undergraduate 
biology  courses  to  train  students  to 
become  cell  biologists.  Application 
accepted  by  Commissioner  of  Customs: 
March  11. 1997. 

Docket  Niunber:  97-029.  Applicant 
University  of  California,  Department  of 
Buying  and  Contracting,  Regent 
Administrative  Center  1B29,  Campus 
Box  8.  Boulder,  CO  80309.  Instrument: 
Color  Center  Laser.  Manufactiirer:  GWU 
Lasertechnik,  Germany.  Intended  Use: 
The  instrument  will  be  used  for  the 
study  of  InGaAs/InP  heterostructxires. 
Specifically,  investigations  will  be 
conducted  of  the  optical  and  thermal 
properties  of  these  structures  to 
determine  the  radiative  quantum 
efficiency  of  the  structures  by  measuring 
the  heating  of  the  device  as  a  function 
of  excitation  energy.  Application 
accepted  by  Commissioner  of  Customs: 
March  18, 1997. 

Docket  Number  97-030.  Applicant 
Florida  State  University.  National  High 
Magnetic  Field  Laboratory.  1800  East 
Paul  Dirac  Drive,  Tallahassee.  FL 
32306-4005.  Instrvunent:  ICP  Mass 
Spectrometer,  Model  ELEMENT. 
Manufactvuer  Finnigan  MAT,  Germany. 
Intended  Use:  The  article  is  intended  to 
be  used  to  investigate  chemical 
processes  that  take  place  in  the  earth 
and  at  the  earth's  surface.  The  research 
is  geared  towards  the  identification  of 
trace  element  or  isotope  ratios  most 
sensitive  to  a  chemical  process.  After 
identification  of  the  trace  element  and 
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isotope  ratios,  these  ratios  are  used  for 
quantification  of  the  important 
processes.  In  addition,  the  instrument 
will  be  used  for  educational  purposes  in 
the  courses  GLY  5298  "Advanced 
Topics  in  Geochemistry"  and  GLY  5261 
"Advanced  Topics  in  Geochronology." 
Application  accepted  by  Commissioner 
of  Customs:  March  25,  1997. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  97-9429  Filed  4-10-97;  8:45  am] 

BILIJNQ  C006  9610-0«-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Woods  Hole  Oceanographic 
Institution  r  Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  B.C. 

Docket  Number:  96-148.  Applicant: 
Woods  Hole  Oceanographic  Institution, 
Woods  Hole,  MA  02543-1531. 
Instnmient:  Mass  Spectrometer,  Model 
MAT  ELEMENT.  Manufacturer 
Finnigan  MAT,  Germany.  Intended  Use: 
See  notice  at  62  FH  6216.  February  11, 
1997. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instnmient 
provides:  (1)  A  magnetic  sector  analyzer 
for  best  sensitivity  to  study  low  levels 
of  230  7h  and  231  Pa  in  seawater  and  (2) 
fastest  sample  throughput  to  meet 
laboratory  workloads.  The  National 
Institutes  of  Health  advises  in  its 
memorandum  dated  February  4. 1997 
that  (1)  These  capabilities  are  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  knows  of  no  domestic  instnmient 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 


to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  97-9430  Filed  4-10-97;  8:45  am) 
BNJJNQ  COOE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  0324978] 

Western  Pacific  Rshery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings; 

correction. 

SUMMARY:  This  public  meeting  notice  for 
the  92nd  meeting  of  the  Western  Pacific 
Fishery  Management  Council  was 
originally  published  in  the  March  31, 
1997,  issue  of  the  Federal  Register. 
Numerous  corrections  have  made  it 
necessary  to  reprint  this  notice  in  its 
entirety;  therefore,  this  notice 
supersedes  the  March  31  publication. 
DATES:  The  meetings  will  be  held  on 
April  21-25,  1997.  See  SUPPLEMENTARY 
MFORMATKW  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Ala  Moana  Hotel,  Garden  Lanai  and 
Pakalana/Anthurium  Rooms,  Honolulu, 
HI:  telephone:  (808)  855-4811. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1405,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
telephone:  (808)  522-8220. 
SUPPLEMENTARY  INFORMATION:  On  March 
31.  1997  (61  FR  15157).  a  public 
meeting  notice  for  the  Western  Pacific 
Fishery  Management  Council  was 
published.  Due  to  various  corrections,  it 
is  hereby  reprinted  in  its  entirety  for 
ease  of  reading,  as  follows: 

A  meeting  of  the  full  Advisory  Panel 
(AP)  will  be  held  on  Monday.  April  21, 
1997,  from  8:00  a.m.  to  5:30  p.m.  On 
Tuesday,  April  22, 1997,  the  Pacific 
Insular  Area  Fishing  Agreement 
(PLAFA)  Working  Group  will  meet  from 
9:00  a.m.  to  1:00  p.m.,  and  the  Western 
Pacific  Fishery  Information  Network 
(WpacFIN)  Fishery  Data  (Coordinating) 
Committee  will  meet  from  1:00  p.m.  to 
5:00  p.m.  The  Council's  Standing 
Committees  will  meet  on  Wednesday, 
April  23, 1997,  from  7:30  a.m.  to  5:30 


p.HL  The  Coimcil's  Vessel  Monitoring 
System  (VMS)  Conunittee  will  meet 
concurrently  with  the  Enforcement 
Standing  Committee.  The  full  Council 
will  meet  from  8:00  a.m.  to  5:00  p.m.  on 
Thursday,  April  24,  1997,  and  from  9:00 
a.m.  to  3:30  p.m.  on  Friday,  April  25, 
1997. 

The  Council  will  discuss  and  may 
take  action  on  the  following  agenda 
items: 

1.  Report  on  the  AP  meeting  and 
recommendations  to  the  Council; 

2.  Reports  from  the  islands; 

3.  Reports  on  enforcement  issues, 
including; 

(a)  U.S.  Coast  Guard  report, 

(b)  NMFS  activities  and  VMS  update, 

(c)  VMS  data  request  for  research,  and 

(d)  status  of  violations. 

4.  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
requirements  for  Fishery  Management 
Plan  (FMP)  amendments,  including: 

(a)  consistency  of  definitions; 
(h)  bycatch; 

(c)  fishing  sectors  (commercial, 
recreational,  charter); 

(d)  essential  fish  habitat; 

(e)  fishing  communities;  and 

(f)  overfishing. 

5.  Pelagic  fishery  issues,  including: 

(a)  pelagic  fisheries  research  and  data 
reporting; 

(b)  determination  of  total  allowable 
level  of  foreign  fishing  for  American 
Samoa,  Guam,  and  the  Northern 
Mariana  Islands  (NMI); 

(c)  status  of  bycatch/incidental  take, 
interaction  issues  emd  assessments  for 
turtles,  sharks  and  seabirds; 

(d)  gear  conflict  between  handliners 
and  longliners; 

(e)  Scientific  and  Statistical 
Committee  (SSC)  recommendations; 

(f)  public  hearing; 

(g)  report  on  South  Pacific  Tuna  treaty 
review  and  futiue  international 
meetings;  and 

(h)  otner  issues. 

6.  Crustacean  fishery  issues, 
including: 

(a)  Recommend  that  the  Regional 
Administrator  issue  a  final  rule 
establishing  a  VMS  program  for  the 
Northwestern  Hawaiian  Islands  (NWHI) 
lobster  fishery; 

(b)  possible  changes  to  the  NWHI 
lobster  fishery  regulations  under  the 
framework  procedures  of  the  FMP, 
regarding:  model  to  estimate  exploitable 
lobster  population  in  the  NWHI;  risk 
analysis  estimation  procedure;  high- 
grading  during  1996  NWHI  lobster 
season;  review  harvest  guideline  for  the 
1997  NWHI  lobster  season  for  possible 
adjustment:  grandfathered  permit 
transferability  issue;  NWHI  revised 
lobster  catch  report  form;  and  impact  of 
expanding  live  lobster  product; .. 
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(c)  NMFS  lobster  research  activities; 
industry  concerns  about  the  fishery; 
summary  of  Review  Panel's  report/ 
recommendations;  Crustacean  Plan 
Team/Hawaii-Crustacean  Advisory 
Panel  reconunendations;  SSC 
recommendations;  public  hearing;  and 

(d)  other  issues. 

7.  Reports  from  fishery  agencies  and 
organizations. 

8.  Bottomfish  issues,  including: 

(a)  overfished  Main  Hawaiian  Islands 
(MHI)  onaga  and  ehu  (State  of  Hawaii 
E)raft  Management  Plan  and  Coimcil's 
Management  Plan); 

(b)  status  of  NWHI  management 
system; 

(c)  SSC  recommendations; 

(d)  public  hearing;  and 

(e)  other  issues. 

9.  Native  rights  and  indigenous 
fishing  issues,  including: 

(a)  PIAFA  requirements  such  as 
conservation  plans  for  American  Samoa, 
Guam,  the  NMI  and  other  U.S. 
possessions; 

(b)  report  of  PL\FA  Working  Group; 

(c)  status  of  AP  for  demonstration 
projects; 

(d)  status  of  Commonwealth  of  NMI 
turtle  study; 

(e)  SSC  recommendations; 

(f)  Native  Rights  Committee 
recommendations; 

(g)  public  hearing;  and 
(h)  other  issues. 

10.  Ecosystems  and  Habitat, 
including: 

(a)  summary  of  recent  activities;  and 

(b)  SSC  recommendations. 

11.  Precious  corals,  including: 

(a)  application  for  permit  to  harvest 
precious  corals; 

12.  Program  planning,  including: 

(a)  education  and  outreach  program; 
and 

(b)  status  of  WpacFIN. 

13.  Administrative  matters,  including: 

(a)  Statement  of  Organization, 
Practices,  and  Procedures  revision; 

(b)  administrative  reports; 

(c)  future  meetings  and  travel;  and 

(d)  other  business  as  required. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  April  3, 1997. 
BmceC  Moreiiead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-9325  Filed  4-10-97;  8:45  am] 
MLUNQ  OODC  ttlO-OI-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Weattter  Service 
Modernization  and  Associated 
Restructuring 

AGENCY:  National  Weather  Service 
(NWS),  NOAA,  Commerce. 

ACTKM:  Notice  and  opportunity  for 
public  comment. 

SUMMARY:  The  National  Weather  Service 
(NWS)  is  publishing  proposed 
certifications  for  the  proposed 
consolidations  of: 

(1)  International  Falls  Weather 
Service  Office  (WSO)  into  the  future 
Duluth  and  Eastern  North  Dakota 
Weather  Forecast  Offices  (WFO); 

(2)  Abilene  WSO  into  the  future  San 
Angelo  WFO;  and 

(3)  Victoria  WSO  into  the  future 
Corpus  Christi  WFO.  In  accordance  with 
Pub.  Law  102-567,  the  public  will  have 
60-days  in  which  to  comment  on  these 
proposed  consolidation  certifications. 

DATES:  Comments  are  requested  by  June 
10, 1997. 

ADDRESSES:  Requests  for  copies  of  the 
proposed  consolidation  packages  should 
be  sent  to  Tom  Beaver,  Room  09356, 
1235  East- West  Highway,  Silver  Spring, 
MD  20910,  telephone  301-713-0300. 
All  comments  should  be  sent  to  Tom 
Beaver  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julie  Scanlon  at  301-713-1698  ext  151. 
SUPPLEMBITARY  INFORMATION:  In 
accordance  with  section  706  of  Pub. 
Law  102-567.  the  Secretary  of 
Commerce  must  certify  that  these 
consolidations  will  not  result  in  any 
degradation  of  service  to  the  affected 
areas  of  responsibility  and  must  publish 
the  proposed  consolidation 
certifications  in  the  FR.  The 
documentation  supporting  each 
proposed  certification  includes  the 
following: 

(1)  a  draft  memorandum  by  the 
meteorologist-in-charge  recommending 
the  certification,  the  final  of  which  will 
be  endorsed  by  the  Regional  Director 
and  the  Assistant  Administrator  of  the 
NWS  if  appropriate,  after  consideration 
of  public  comments  and  completion  of 
consultation  with  the  Modernization 
Transition  Committee  (the  Committee); 

(2)  a  description  of  local  weather 
characteristics  and  weather-related 
concerns  which  affect  the  weather 
services  provided  within  the  service 
area; 

(3)  a  comparison  of  the  services 
provided  within  the  service  area  and  the 


services  to  be  provided  after  such 
action; 

(4)  a  description  of  any  recent  or 
expected  modernization  of  NWS 
operation  which  will  enhance  services 
in  the  service  area; 

(5)  an  identification  of  any  area 
within  the  afiected  service  area  which 
would  not  receive  coverage  (at  an 
elevation  of  10,000  feet)  by  the  next 
generation  weather  radar  network; 

(6)  evidence,  based  upon  operational 
demonstration  of  modernized  NWS 
operations,  which  was  considered  in 
reaching  the  conclusion  that  no 
degradation  in  service  will  result  from 
such  action  including  the  WSR-88D 
Radar  Conmiissioning  Report(s),  User 
Confirmation  of  Services  Report(s).  and 
the  Decommissioning  Readiness  Report 
(as  applicable);  and 

(7)  a  letter  appointing  the  liaison 
officer. 

These  proposed  certifications  do  not 
include  any  report  of  the  Committee 
which  could  be  submitted  in  accordance 
with  sections  706(b)(6)  and  707(c)  of 
Pub.  Law  102-567.  At  their  December 
14, 1995  meeting  the  nimibers"*  *  * 
resolved  that  the  MTC  modify  its 
procedure  to  eliminate  proposed 
certification  consultations  of 
noncontroversial  closings, 
consolidations,  relocations,  and 
automation  certifications  but  will 
provide  final  consultation  on 
certifications  after  public  comment  and 
before  final  submission  to  the  Secretary 
of  Commerce." 

The  above  actions  are  all  considered 
noncontroversial  by  the  NWS.  Also 
these  proposed  certifications  do  not 
include  the  documentation  supporting 
them  which  is  too  voluminous  to 
publish.  Copies  of  the  supporting 
docimientation  can  be  obtained  through 
the  contact  listed  above. 

Once  all  public  comments  have  been 
received  and  considered,  the  NWS  will 
complete  consultation  with  the 
Committee  and  determine  whether  to 
proceed  with  the  final  certifications.  If 
decisions  to  certify  are  made,  the 
Secretary  of  Commerce  must  publish  the 
final  certifications  in  the  FR  and 
transmit  the  certifications  to  the 
appropriate  Congressional  committees 
prior  to  consolidating  the  offices. 

Dated:  April  7. 1997.  " 

Elbert  W.  Friday.  Jr., 

Assistant  Administrator  for  Weather  Services. 
[FR  Doc.  97-9327  Filed  4-10-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Administration 

National  Weather  Service 
Modernization  and  Associated 
Restructuring 

AGENCY:  National  Weather  Service 
(NWS).  NOAA.  Commerce. 
ACnON:  Notice  and  opportimity  for 
public  comment. 

SUMMARY:  The  NWS  is  publishing 
proposed  certifications  for  the 
consolidation,  automation,  and  closure 
of  the  following  Weather  Service  offices 
at  the  indicated  FAA  Weather 
Observation  Service  Level: 

(1)  Madison  Weather  Service  Office 
(WSO)  which  will  be  automated  at  FAA 
Weather  Observation  Service  Level  B 
and  have  its  services  consolidated  into 
the  futuire  Milwaukee.  Green  Bay.  and 
LaCrosse  Weather  Forecast  Offices 
(WFOs): 

(2)  Peoria  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  B  and  have  its  services 
consolidated  into  the  future  Central 
Illinois  and  Quad  Cities  WFOs; 

(3)  Rochester  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  A  and  have  its  services 
consolidated  into  the  future  Buffalo  and 
Binghamton  WFOs;  and 

{4)  Residual  Tucson  WSO  which  will 
be  automated  at  FAA  Weather 
Observation  Service  Level  B  and  have 
its  services  consolidated  into  the  future 
Tucson  WFO.  In  accordance  with  Pub. 
Law  102-567,  the  public  will  have  60- 
days  in  which  to  comment  on  these 
proposed  consolidation,  automation, 
and  closure  certiflcations. 
DATES:  Comments  are  requested  by  June 
10, 1997. 

ADDRESSES:  Requests  for  copies  of  the 
proposed  consolidation,  automation  and 
closure  packages  should  be  sent  to  Tom 
Beaver.  Room  09356,  1325  East-West 
Highway,  Silver  Spring,  MD  20910, 
telephone  301-713-0300.  All  comments 
should  be  sent  to  Tom  Beaver  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julie  Scanlon  at  301-713-1698  ext  151. 
SUPPLSKNTARY  INFORMATION:  In 
accordance  with  section  706  of  Pub. 
Law  102-567,  the  Secretary  of 
Commerce  miist  certify  that  these 
consolidations,  automations,  and 
closures  will  not  result  in  any 
degradation  of  service  to  the  affected 
areas  of  responsibility  and  must  publish 
the  proposed  consolidation,  automation, 
and  closure  certifications  in  the  FR.  The 
documentation  supporting  each 


proposed  certification  includes  the 
following: 

(1)  A  draft  memorandum  by  the 
meteorologist(s)-in-charge 
recommending  the  certification,  the 
final  of  which  will  be  endorsed  by  the 
Regional  Director  and  the  Assistant  ■ 
Administrator  of  the  NWS  if 
appropriate,  after  consideration  of 
public  comments  and  completion  of 
consultation  with  the  Modernization 
Transition  Committee  (the  Committee); 

(2)  A  description  of  local  weather 
characteristics  and  weather-related 
concerns  which  afiiect  the  weather 
services  provided  within  the  service 
area; 

(3)  A  comparison  of  the  services 
provided  within  the  service  area  and  the 
services  to  be  provided  after  such 
action; 

(4)  A  description  of  any  recent  or 
expected  modernization  of  NWS 
operation  which  will  enhance  services 
in  the  service  area; 

(5)  An  identification  of  any  area 
within  the  affected  service  area  which 
would  not  receive  coverage  (at  an 
elevation  of  10,000  feet)  by  the  next 
generation  weather  radar  network; 

(6)  Evidence,  based  upon  operational 
demonstration  of  modernized  NWS 
operations,  which  was  considered  in 
reaching  the  conclusion  that  no 
degradation  in  service  will  result  from 
such  action  including  the  WSR-88D 
Radar  Commissioning  Report(s),  User 
Confirmation  of  Services  Report(s),  and 
the  Decommissioning  Readiness  Report 
(as  applicable); 

(7)  Evidence,  based  upon  operational 
demonstration  of  modernized  NWS 
operations,  which  was  considered  in 
reaching  the  conclusion  that  no 
degradation  in  service  will  result  from 
such  action  including  the  ASOS 
Commissioning  Report;  series  of  three 
letters  between  NWS  and  FAA 
confirming  that  weather  services  will 
continue  in  full  compliance  with 
applicable  flight  aviation  rules  after 
ASOS  commissioning;  Surface  Aviation 
Observation  Transition  Checklist 
documenting  transfer  of  augmentation 
and  backup  responsibility  from  NWS  to 
FAA;  successful  resolution  of  ASOS 
user  confirmation  of  services 
complaints;  and  in-place  supplementary 
data  program  at  the  responsible  WFO(s); 

(8)  Warning  and  forecast  verification 
statistics  for  pre-modemized  and 
modernized  services  which  were 
utilized  in  determining  that  services 
have  not  been  degraded; 

(9)  An  Air  Safedfy  Appraisal  for  offices 
which  are  located  on  an  airport;  and 

(10)  A  letter  appointing  the  liaison 
officer. 


These  proposed  certifications  do  not 
include  any  report  of  the  Committee 
which  could  be  submitted  in  accordance 
with  sections  706(b)(6)  and  707(c)  of 
Pub.  Law  102-567.  In  December  1995 
the  Committee  decided  that,  in  general, 
they  would  forgo  the  optional 
consultation  on  proposed  certifications. 
Instead,  the  Committee  would  just 
review  certifications  after  the  public 
comment  period  had  closed  so  their 
consultation  would  be  with  the  benefit 
of  public  conunents  that  had  been 
submitted. 

This  notice  does  not  include  the 
complete  certification  packages  because 
they  are  too  voluminous  to  publish. 
Copies  of  the  certification  packages  and 
supporting  documentation  can  be 
obttiined  through  the  contact  listed 
above. 

Once  all  public  comments  have  been 
received  and  considered,  the  NWS  will 
complete  consultation  with  the 
Committee  and  determine  whether  to 
proceed  with  the  final  certification.  If  a 
decision  to  certify  is  made,  the  Secretary 
of  Commerce  must  publish  the  final 
certification  in  the  FR  and  transmit  the 
certification  to  the  appropriate 
Congressional  committees  prior  to 
consolidating,  automating,  and  closing 
these  offices. 

Dated:  April  7, 1997. 
Elbert  W.  Friday,  Jr.. 

Assistant  Administrator  for  Weather  Services. 
(FR  Doc.  97-9327  Filed  4-10-97;  8:45  am) 
BILLING  CODE  3S10-12-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Weather  Service 
Modernization  and  Associated 
Restructuring 

AGENCY:  National  Weather  Service 
(NWS).  NOAA,  Commerce. 
ACTION:  Notice  and  opportimity  for 
public  comment 

SUMMARY:  The  NWS  is  publishing 
proposed  certifications  for  the 
automation  and  closure  of  the  following 
Weather  Service  offices  at  the  indicated 
FAA  Weather  Observation  Service 
Level: 

(1)  Residual  Indianapolis  Weather 
Service  Office  (WSO)  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  A  and  with  services  being 
provided  by  the  futxire  Indianapolis 
WFO; 

(2)  Residual  Kansas  City  Weather 
Service  Office  (WSO)  which  will  be 
automated  at  FAA  Weather  Observation 
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Service  Level  A  and  with  services  being 
provided  by  the  future  Kansas  City/ 
Pleasant  Hill  WFO; 

(3)  Lansing  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  A  and  with  services  being 
provided  by  the  future  Grand  Rapids 
WFO: 

(4)  Lincoln  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  B  and  with  services  being 
provided  by  the  future  Omaha  WFO; 

(5)  Residual  Louisville  WSO  which 
will  be  automated  at  FAA  Weather 
Observation  Service  Level  A  and  with 
services  being  provided  by  the  future 
Louisville  WFO; 

(6)  Residual  Milwaukee  WSO  which 
will  be  automated  at  FAA  Weather 
Observation  Service  Level  A  and  with 
services  being  provided  by  the  future 
Milwaukee  WFO; 

(7)  Rockford  which  will  be  automated 
at  FAA  Weather  Observation  Service 
Level  A  and  with  services  being 
provided  by  the  future  Chicago  and 
Quad  Cities  WFOs; 

(8)  Bridgeport  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  with  services  being 
provided  by  the  futilre  New  York  City 
WFO;  and 

(9)  Newark  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  A  and  with  services  being 
provided  by  the  futiue  New  York  City 
WFO. 

In  accordance  with  Pub.  Law  102- 
567.  the  public  will  have  60  days  in 
which  to  comment  on  these  proposed 
automation  and  closure  certifications. 
DATES:  Comments  are  requested  by  June 
10. 1997. 

ADDRESSES:  Requests  for  copies  of  the 
proposed  automation  and  closure 
packages  should  be  sent  to  Tom  Beaver. 
Room  09356,  1325  East-West  Highway. 
Silver  Spring.  MD  20910,  telephone 
301-713-0300.  All  comments  should  be 
sent  to  Tom  Beaver  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julie  Scanlon  at  301-713-1698  ext  151. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  706  of  Pub. 
Law  102-567.  the  Secretary  of 
Commerce  must  certify  that  these 
automations  and  closures  will  not  result 
in  any  degradation  of  service  to  the 
affected  areas  of  responsibility  and  must 
publish  the  proposed  automation  and 
closure  certifications  in  the  FR.  The 
documentation  supporting  each 
proposed  certification  includes  the 
following: 

(1)  A  draft  memorandum  by  the 
meteorologist(s)-in-charge 
recommending  the  certification,  the 
final  of  which  will  be  endorsed  by  the 


Regional  Director  and  the  Assistant 
Administrator  of  the  NWS  if 
appropriate,  after  consideration  of 
public  comments  and  completion  of 
consultation  with  the  Modernization 
Transition  Committee  (the  Committee); 

(2)  A  description  of  local  weather 
characteristics  and  weather-related 
concerns  which  affect  the  weather 
services  provided  within  the  service 
area; 

(3)  A  comparison  of  the  services 
provided  within  the  service  area  and  the 
services  to  be  provided  after  such 
action; 

(4)  A  description  of  any  recent  or 
expected  modernization  of  NWS 
operation  which  will  enhance  services 
in  the  service  area; 

(5)  An  identification  of  any  area 
within  the  affected  service  area  which 
would  not  receive  coverage  (at  an 
elevation  of  10,000  feet)  by  the  next 
generation  weather  radar  network. 

(6)  Evidence,  based  upon  operational 
demonstration  of  modernized  NWS 
operations,  which  was  considered  in 
reaching  the  conclusion  that  no 
degradation  in  service  will  result  from 
such  action  including  the  ASOS 
Commissioning  Report;  series  of  three 
letters  between  NWS  and  FAA 
confirming  that  weather  services  will 
continue  in  full  compliance  with 
applicable  flight  aviation  rules  after 
ASOS  commissioning;  Surface  Aviation 
Observation  Transition  Checklist 
documenting  transfer  of  augmentation 
and  backup  responsibility  from  NWS  to 
FAA;  successful  resolution  of  ASOS 
user  confirmation  of  services 
complaints;  and  an  in-place 
supplementary  data  program  at  the 
responsible  WFO(s); 

(7)  Warning  and  forecast  verification 
statistics  for  pre-modemized  and 
modernized  services  which  were 
utilized  in  determining  that  services 
have  not  been  degraded; 

(8)  An  air  Safety  Appraisal  for  offices 
which  are  located  on  an  airport;  and 

(9)  A  letter  appointing  the  liaison 
officer.  These  proposed  certifications  do 
not  include  any  report  of  the  Committee 
which  could  be  submitted  in  accordance 
with  sections  706(b)(6)  and  707(c)  of 
Pub.  Law  102-567.  In  December  1995 
the  Committee  decided  that,  in  general, 
they  would  forego  the  optional 
consultation  on  proposed  certifications. 
Instead,  the  Committee  would  just 
review  certifications  after  the  public 
comment  period  had  closed  so  their 
consultation  would  be  with  the  benefit 
of  public  comments  that  had  been 
submitted. 

This  notice  does  not  include  the 
complete  certification  packages  because 
they  are  too  voluminous  to  publish. 


Copies  of  the  certification  packages  and 
supporting  documentation  can  be 
obtained  through  the  contact  listed 
above. 

Odce  all  public  comments  have  been 
received  and  considered,  the  NWS  will 
complete  consultation  with  the 
Committee  and  determine  whether  to 
proceed  with  the  final  certification.  If  a 
decision  to  certify  is  made,  the  Secretary 
of  Commerce  must  publish  the  final 
certification  in  the  FR  and  transmit  the 
certification  to  the  appropriate 
Congressional  committees  prior  to 
automating  and  closing  these  offices. 

Dated:  April  7. 1997. 
Elliert  W.  Friday,  Jr., 

Assistant  Administrator  for  Weather  Services. 
[FR  Doc.  97-9328  Filed  4-10-97;  8:45  am] 
BILUNG  CODE  38ie-12-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Office  of  the  Secretary.  DOD. 
ACTION:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  Office  of  the  Secretary 
proposes  to  add  a  routine  use  to  an 
existing  system  of  records  in  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended. 

DATES:  This  action  will  be  effective 
without  further  notice  on  May  12, 1997, 
unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  OSD 
Privacy  Act  Coordinator,  Records 
Section,  Directives  and  Records 
Division,  Washington  Headquarter 
Services,  Correspondence  and 
Directives,  1155  Defense  Pentagon. 
Washington.  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Bosworth  at  (703)  695-0970  or 
DSN  225-0970. 

SUPPLEMENTARY  INFORMATION:  The 
complete  inventory  of  Office  of  the 
Secretary  record  system  notices  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a).  as  amended,  have  been  published 
in  the  Federal  Register  and  are  available 
fixim  the  address  above. 

The  proposed  altered  system  report, 
as  required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  on  April  7, 
1997,  to  the  House  Committee  on 
Government  Reform  and  Oversight,  the 
Senate  Committee  on  Governmental 
Afikirs.  and  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to 
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paragraph  4c  of  Appendix  I  to  OMB    . 
Circular  No.  A-130,  'Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8,  1996,  (61  FR  6427,  February 
20, 1996). 

Dated:  April  8. 1997. 

LM.  Bynani, 

Attemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DHA  06 

SYSTBINAMi: 

Persian  Gulf  Veterans  Illnesses  Files 
(December  4.  1995.  60  FR  62078). 


CHANGES: 

ROUTWE  USa  OF  RECOnOS  MAMTAMB)  M  THE 
SYSTEM,  MCLUOMG  CATEQOMES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  'To  the 
Presidential  Advisory  Conimittee  on 
Gulf  War  Veterans'  Illnesses  for 
purposes  of  carrying  out  those  functions 
as  set  forth  in  Executive  Orders  12961 
and  13034  or  such  further  Order  as 
directed  by  the  President' 


DHA  06 
SYSTEM  NAIK: 

Persian  Gulf  Veterans  Illnesses  Files. 

SYSTBI  LOCATION: 

Department  of  E)efense  Persian  Gulf 
Veterans  Illnesses  Investigative  Team, 
5205  Leesburg  Pike,  Falls  Church,  VA 
22041-3881;  and  Assistant  Secretary  of 
Defense  (Health  Afiairs),  1200  Defense 
Pentagon.  Washington,  DC  20301-1200. 

Comprehensive  Clinical  Evaluation 
Program,  5205  Leesburg  Pike,  Skyline  1, 
Suite  1135,  Falls  Church.  VA  22041- 
3802. 

Commander,  U.S.  Army  Center  for 
Health  Promotion  and  Preventive 
Medicine,  ATTN:  MCHB-DE-HR, 
Aberdeen  Proving  Groimd,  MD  21010- 
5422. 

U.S.  Army  Joint  Services  Support 
Group.  7798  Cissna  Road,  Suite  101, 
Springfield,  VA  22150-3197. 

Naval  Health  Research  Center, 
Division  of  Clinical  Epidemiology,  271 
Catalina  Boulevard,  Barracks  Building 
322,  San  Diego,  CA  92152-5302. 

CATEGORKS  OF  MOIvnUALS  COVERED  BY  THE 
SYSTBi: 

Individuals  who  served  in  Operation 
Desert  Storm  and/or  Operation  Desert 
Shield  who  feel  they  may  have  been 
exposed  to  biological,  chemical,  disease, 
or  environmental  agents.  Those 
individiials  may  contact  the  Persian 
Gulf  Vetnans  Illnesses  Investigative 


Team  by  dialing  1-800-472-6719  to 
report  experiences  of  unusual  illness  or 
health  conditions  following  service 
during  the  Persian  Gulf  conflict. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  consist  of  individual's  name. 
Social  Security  Number  or  service 
number,  last  known  or  ciurent  address, 
occupational  information,  date  and 
extent  of  involvement  in  Persian  Gulf 
military  operations,  perceived  exposure 
information,  medical  treatment 
information,  medical  history  of  subject, 
and  other  documentation  of  reports  of 
possible  exposure  to  biological, 
chemical,  disease,  or  environmental 
agents. 

The  system  contains  information  firom 
unit  and  historical  records  and 
information  provided  to  the  Department 
of  Defense  by  individuals  with  first- 
hand knowledge  of  reports  of  possible 
biological,  chemical,  disease,  or 
environmental  incidents. 

Information  from  health  care 
providers  who  have  evaluated  patients 
with  illnesses  possibly  related  to  service 
in  the  Persian  Gulf  is  also  included. 
Records  include  those  documents,  files, 
and  other  matter  in  the  medical, 
operational,  and  intelligence 
communities  that  could  relate  to 
possible  causes  of  Persian  Gulf  War 
Veterans  illnesses. 

Records  of  diagnostic  and  treatment 
methods  pursued  on  subjects  following 
reports  of  possible  incidental  exposure 
are  also  included  in  this  system. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  131,  10  U.S.C.  136,  and  E.O. 
9397  (SSN). 

PURf>OSE(S): 

Records  are  collected  and  assembled 
to  permit  investigative  examination  and 
analysis  of  reports  of  possible  exposure 
to  biological,  chemical,  disease,  or 
environmental  agents  incident  to  service 
in  the  Persian  Gulf  War  and  to  conduct 
scientific  or  related  studies  or  medical 
follow-up  programs. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCUJOeiG  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Veterans  Affaire 
and  the  Social  Security  Administration 
for  appropriate  consideration  of 
individual  claims  for  benefits  for  which 
that  agency  is  responsible. 


To  the  Presidential  Advisory 
Committee  on  Gulf  War  Veterans' 
Illnesses  for  purposes  of  carrying  out 
those  functions  as  set  forth  in  Executive 
Orders  12961  and  13034  or  such  further 
Order  as  directed  by  the  President. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMMG,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTB*: 

STORAGE: 

Paper  records  are  maintained  in  file 
folders;  electronic  records  are  stored  on 
magnetic  media;  microfilm/microfiche 
are  maintained  in  appropriate  storage 
containera. 

RETRIEVABIUTY: 

Records  are  retrieved  by  case  number, 
name.  Social  Security  Niunber  or 
service  niunber. 

SAFEGUARDS: 

Access  to  areas  where  records 
maintained  is  limited  to  authorized 
personnel.  Areas  are  protected  by  access 
control  devices  during  working  hours 
and  intrusion  alarm  devices  diuing  non- 
duty  houra. 

RETBITION  AND  DISPOSAL: 

Files  will  be  retained  permanently. 
They  will  be  maintained  in  the  custody 
of  the  Persian  Gulf  Veterans  Illnesses 
Investigative  Team  under  the  oversight 
of  the  Assistant  Secretary  of  Defense 
(Health  Affairs)  until  completion  of  the 
Team's  investigative  mission.  Upon 
disbanding  of  the  Team,  custody  of  the 
records  will  be  transferred  to  OASD(HA) 
where  they  will  be  held  for  five  years, 
and  then  transferred  to  the  National 
Archives  and  Records  Administration. 

SYSTBI  MANAOER(S)  AND  ADDRESS: 

Assistant  Secretary  of  Defense  (Health 
Afiiairs),  1200  Defense  Pentagon, 
Washii^on.  DC  20301-1200. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Persian  Gulf  War  Veterans  Illnesses 
Investigative  Team.  Suite  810,  5205 
Leesburg  Pike,  Falls  Church,  VA  22041- 
3881,  or  to  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  1200  Defense 
Pentagon,  Washington,  DC  20301-1200. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director,  Persian 
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Gulf  War  Veterans  Illnesses 
Investigative  Team,  Suite  810,  5205 
Leesburg  Pike,  Falls  Church,  VA  22041- 
3881,  or  to  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  1200  Defense 
Pentagon.  Washington,  DC  20301-1200. 

CONTESTING  RECORDS  PROCEDURES: 

The  OSD's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  from  the  individuals 
themselves,  witnesses  to  a  possible 
agent  event,  health  care  providers  who 
have  evaluated  patients  with  illnesses 
possibly  related  to  service  in  the  Persian 
Gulf,  as  well  as  extracts  from  historical 
records  to  include:  personnel  files  and 
lists,  unit  histories,  medical  records, 
and  related  sources. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBi: 

None. 
[FR  Doc.  97-9342  Filed  4-10-97;  8:45  am) 
BtLUNQ  CODE  S000-04-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army  Corps  of 
Engineers 

Environmental  Advisory  Board 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice.of  open  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463), 
this  notice  sets  forth  the  schedule  and 
proposed  agenda  of  the  forthcoming 
meeting  of  the  Chief  of  Engineers 
Environmental  Advisory  Board  (EAB). 
The  meeting  is  open  to  the  public. 
DATES:  The  meeting  will  be  held  fit>m 
8:00  a.m.,  Tuesday,  May  6,  1997,  to 
11:00  a.m.  Thuraday,  May  8, 1997. 
ADDRESSES:  The  meeting  will  be  at  the 
Double  Tree  Hotel,  300  Army/Navy 
Drive,  Arlington,  (Pentagon  City), 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Paul  Rubenstein,  Headquarters,  U.S. 
Army  Corps  of  Engineers,  Washington, 
DC  20314-1000,  (202)  761-1257. 
SUPPLEMENTARY  INFORMATION:  The  theme 
of  the  subject  meeting  on  "Non- 
Indigenous  Species  and  Our  Nation's 
Waterbodies"  follows: 

The  U.S.  Army  Corps  of  Engineen 
plays  a  vital  role  in  protecting  America's 
watera  from  non-native  predatora. 


parasites,  pathogens  and  competitora. 
The  55  th  Meeting  of  the  Chief  of 
Engineers  Environmental  Advisory 
Board  (EAB)  will  ofiier  participants  with 
an  important  opportunity  to  examine 
and  analyze  Corps  research  programs 
designed  to  identify,  access  and  manage 
non-indigenous  species  that  interiere 
with  the  valued  uses  of  our  Nation's 
waterbodies. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-9336  Filed  4-10-97;  8:45  am] 
BILLMG  CODE  371»-«Z-M 


DEPARTNIENT  OF  EDUCATION 

Notice  Of  Proposed  Infonnation 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  10, 
1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Btiilding  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLBNENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Mwagement  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfiare 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director, 
InformaticMi  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 


requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  infonnation  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  iijormation 
technology. 

Dated:  April  7, 1997. 

Gloria  Pailcar, 

Director,  Information  Resources  i4anagement 
Group. 

Office  1^  Educational  Research  and 
In^mnmnent 

Type  of  Review:  Reinstatement. 

Title:  Public  Libraries  Survey,  FY 
1996-FY  1998. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  57. 
Burden  Houra:  1,710. 

Abstract:  The  Public  Libraries  survey 
has  been  conducted  aiuiually  since  it 
first  collected  FY  1990  data.  The  Data 
collection  provides  a  national  census  of 
public  libraries  and  their  public  library 
service  outiets.  It  includes  descriptive 
data  for  each  state  and  for  each 
individual  public  library.  The  data  are 
collected  entirely  electronically  and  the 
survey  is  designed  and  coordinated  by 
a  federal/slate  cooperative  system.  Data 
collected  allow  analysis  of  such 
important  variables  as  expenditures, 
staffing,  size  of  collection  and  services 
comparing  among  libraries  of  similar 
size  (as  measured  by  population  of  legal 
service  area).  This  information  is  used 
for  policy  decisions  in  the  areas  of 
legislation,  funding  and  resource 
allocation.  With  this  complete  file  of 
administrative  entities,  it  is  possible  to 
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select  samples  for  specialized  surveys 
kfi  example  on  children's  services  or  on 
access  for  persons  with  disabilities. 

[FR  Doc  97-9341  Filed  4-10-97;  8:45  am] 
I  COM  40IM-01-P 


DEPARTMENT  OF  ENERGY 

Savannah  Rhrar  Operations  Offica 
Intartm  Managament  of  Nuclear 
Matariaia  at  tlia  Savannah  River  Stta 

AQBICY:  Department  of  Energy. 

ACTION:  Supplemental  record  of  decision 

and  supplement  analysis  determination. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  prepared  a  final 
environmental  impact  statement  (EIS), 
"Interim  Management  of  Nuclear 
Materials  "  (DOE/EIS-0220,  October  20. 
1995),  to  assess  the  potential 
environmental  impacts  of  actions 
necessary  to  manage  nuclear  materials 
at  the  Savannah  River  Site  (SRS),  Aiken, 
South  Carolina,  imtil  decisions  on  their 
ultimate  disposition  are  made  and 
implemented.  Some  of  the  particular 
materials  considered  in  the  EIS  could 
present  environmental,  safety  and 
health  vulnerabilities  in  their  current 
storage  condition. 

On  December  12,  1995.  EKDE  issued  a 
Record  of  Decision  (ROD)  and  Notice  of 
Preferred  Alternatives,  60  FR  65300 
(December  19, 1995),  on  the  interim 
management  of  several  categories  of 
nuclear  materials  at  the  SRS,  including 
Taiwan  Research  Reactor  (TRR)  spent 
nuclear  fuel  rods.  DOE  decided  to 
stabilize  81  TRR  spent  fuel  rods  because 
the  TRR  fuel  had  failed.'  presenting 
environmental,  safety  and  health 
vulnerabilities  that  should  be  corrected. 
At  the  time  of  this  decision,  DOE  stated 
that,  if  additional  TRR  spent  fuel  failed, 
DOE  would  categorize  the  failed  fuel  as 
Candidates  for  Stabilization  and 
perform  appropriate  National 
Environmental  Policy  Act  (NEPA) 
review  and  evaluation  for  stabilization 
of  the  material. 

On  February  8, 1996,  IX)E  issued  a 
Supplemental  ROD.  61  FR  6633 
(February  21, 1996),  for  the  stabilization 
of  Mark-16  and  Mark-22  fuels,  and 
other  aluminum-clad  targets.  On 
September  6.  1996,  DOE  issued  a  second 
Supplemental  ROD.  61  FR  48747 
(September  13, 1996),  for  the 
stabilization  of  plutoniiun-239 


■  TbfB  lenn  "{uled"  means  (hat  th«  cladding  oo 
the  fuel  has  been  breached  The  ROD.  60  Fed.  Reg. 
653O0  (December  19.  1995).  suted  that  (ailed  fuel 
is  indicated  by  gas  releases  from  a  fuel  storage 
canister  or  viaibte  fuluie  of  the  cladding  or 


solutions,  a  neptunium-237  solution 
and  obsolete  targets. 

DOE  has  now  further  decided, 
because  of  health  and  safety 
vulnerabilities,  to  stabilize  the 
remaining  TRR  spent  nuclear  fuel 
located  in  the  Receiving  Basin  for 
OfEsite  Fuels  (RBOF)  at  the  SRS,  using 
the  F-Canyon  and  FB-Line  facilities.  The 
TRR  spent  nuclear  fuel  to  be  stabilized 
consists  of  the  equivalent  of  310  fuel 
rods  (some  of  the  rods  were  fragmented 
due  to  conditions  in  Taiwan)  in  62 
aluminum  canisters  stored  imderwater 
in  RBOF.  DOE  has  decided  to  stabilize 
the  TRR  spent  nuclear  fuel  because 
additional  TRR  spent  fuel  in  at  least  two 
of  the  canisters  has  foiled,  and  DOE 
believes  that  the  rest  is  likely  to  exhibit 
signs  of  failure  at  unpredictable 
intervals  in  the  near  future.  All  62 
canisters  contain  TRR  fuel  that  was 
subjected  to  the  same  poor  storage 
conditions  in  Taiwan,  and  the  same 
physical  stress  due  to  transportation 
conditions  during  shipment  from 
Taiwan  to  SRS,  creating  a  propensity  for 
corrosion  of  the  fuel  elements'  cladding. 
Once  the  cladding  has  failed,  the  failure 
cannot  t>e  arrested,  even  by  the  excellent 
water  quality  conditions  in  RBOF.  Thus, 
fission  products  will  continue  to  be 
released  into  RBOF. 

By  stabilizing  the  TRR  fuel,  DOE  is 
taking  prudent  management  steps  to 
alleviate  the  enviroiunental,  safety  and 
health  vulnerabilities  associated  with 
the  continued  wet  storage  and 
degradation  of  the  TRR  spent  fuel.  DOE 
considered  interim  measures  to  improve 
storage  conditions,  such  as  those 
described  in  the  Interim  Management  of 
Nuclear  Materials  (IMNM)  EIS,  but  DOE 
believes  that  an  alternate  storage 
arrangement  that  eliminates  contact 
between  the  fuel  and  water  cannot  be 
implemented  in  a  timely  manner.  For 
example,  dry  storage  facilities  being 
planned  on  an  aggressive  schedule  for 
domestic  and  foreign  research  reactor 
spent  fuel  will  not  be  available  imtil 
approximately  2003.  In  contrast,  DOE 
expects  that  stabilizing  the  fiiel  by 
processing  it  in  the  F-Canyon  and  FB- 
Line  facilities  can  be  accomplished  in  6 
to  12  months. 

The  plutonium  separated  by  the 
stabilization  process  (about  15 
kilograms)  will  be  stored  at  the  SRS  in 
existing  vaults  and  then  in  the  new 
Actinide  Packaging  and  Storage  Facility, 
when  it  becomes  operational,  until  DOE 
implements  long-term  storage  and 
disposition  decisions  on  weapons 
usable  forms  of  plutonium,  which  were 
published  in  the  ROD  for  the  Storage 
and  Disposition  of  Weapons-Usable 
Fissile  Material  (62  FR  3014,  January  21, 
1997).  A  Departmental  commitment  to 


prohibit  the  use  of  plutonium-239  and 
weapons-usable  highly  enriched 
uranium  separated  and/or  stabilized 
during  the  phaseout,  shutdown,  and 
cleanout  of  weapons  complex  facilities 
for  nuclear  explosive  purposes  was 
approved  by  the  Secretary  of  Energy  on 
December  20, 1994,  and  DOE  is 
considering  options  for  placing  this 
material  under  international  safeguards. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  interim 
management  of  nuclear  materials  at  the 
SRS  or  to  receive  a  copy  of  the  final  EIS, 
the  initial  ROD  or  the  subsequent 
supplemental  RODs  contact:  Andrew  R. 
Grainger,  NEPA  Compliance  Officer, 
U.S.  Department  of  Energy,  Savannah 
River  Operations  Office,  P.O.  Box  5031, 
Aiken,  South  Carolina  29804-5031, 
(800)  242-8259.  Internet: 
drew.graingei^rs.gov 

For  further  information  on  the  DOE 
NEPA  process,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance,  EH— 42,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  IX:  20585,  (202)  586-4600, 
or  leave  a  message  at  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION:  DOE 
prepared  a  final  environmental  impact 
statement  (EIS),  "Interim  Management 
of  Nuclear  Materials"  (DOE/EIS-0220, 
October  20, 1995),  to  assess  the 
potential  enviroiunental  impacts  of 
actions  necessary  to  manage  nuclear 
materials  at  the  SRS,  Aiken,  South 
Carolina,  luitil  decisions  on  their 
ultimate  disposition  are  made  and 
implemented.  In  the  Interim 
Management  of  Nuclear  Materials 
(IMNM)  EIS.  DOE  evaluated  the  impacts 
of  several  stabilization  alternatives  and 
a  "No  Action"  alternative  for  all  Taiwan 
Research  Reactor  (TRR)  spent  nuclear 
fuel  in  RBOF.  The  estimates  of  the 
potential  impacts  included  normal 
operations,  waste  generation,  potential 
accidents,  and  cimiulative  impacts.  In 
each  case,  the  potential  impacts  for  each 
stabilization  alternative  were  estimated 
based  on  the  entire  SRS  inventory  of 
TRR  spent  fuel,  the  equivalent  of  391 
sp>ent  fuel  rods  in  143  aluminum 
canisters.  As  a  result,  the  potential 
impact  of  stabilizing  all  the  TRR  spent 
fuel  by  processing  the  material  in  F- 
Canyon  and  FB-Line,  as  well  as  the 
potential  impacts  from  the  other 
alternatives,  was  analyzed  and 
documented  in  the  IMNM  EIS. 

DOE  previously  has  issued  three 
RODs  based  on  the  IMNM  EIS,  regarding 
the  stabilization  of  nuclear  materials  at 
the  SRS.  In  the  first  ROD,  60  Fed  Reg 
65300  (December  19,  1995),  EX)E 
determined,  as  relevant  here,  that  81 


failed  TRR  spent  nuclear  fuel  rods 
(contained  in  81  canisters)  would  be   ■ 
stabilized  by  processing  the  material  to 
a  metal  through  F-Canyon  and  FB-Line 
to  address  environmental,  safety  and 
health  vulnerabilities.  In  that  ROD,  EKDE 
also  determined  that  the  remaining 
intact  TRR  fuel  rods  would  remain  in 
interim  wet  storage  in  RBOF  unless  they 
failed.  As  stated  in  the  ROD,  if  DOE 
determined  that  additional  fuel,  targets, 
or  canisters  have  failed,  as  indicated  by 
gas  releases  bom  a  canister,  or  visible 
failiu^  of  cladding  or  canisters,  DOE 
would  categorize  those  materials  as 
Candidates  for  Stabilization.  The  ROD 
fiulher  states  that  DOE  would  perform 
the  appropriate  NEPA  review  and 
evaluation  for  the  stabilization  of  any 
additional  materials  in  RBOF  that  may 
be  determined  at  a  later  date  to  have 
failed  (e.g.,  Supplement  Analysis). 
Stabilization  of  the  81  canisters  of  failed 
TRR  spent  fuel  is  currenUy  being 
completed. 

Two  canisters  of  TRR  fuel,  previously 
believed  to  contain  intact  fuel,  are  now 
releasing  gas,  and  therefore  have  been 
categorized  as  containing  failed  fiiel. 
DOE  believes  that  the  remaining  TRR 
spent  fuel  is  likely  to  fail  at 
unpredictable  times  in  the  near  future. 
All  62  canisters  contain  TRR  fuel  that 
was  subjected  to  the  same  poor  storage 
conditions  in  Taiwan,  and  the  same 
physical  stress  due  to  transportation 
conditions  during  shipment  from 
Taiwan  to  SRS,  creating  a  propensity  for 
corrosion  of  the  fuel  elements'  cladding. 
Once  the  cladding  has  failed,  the  failure 
cannot  be  arrested,  even  by  the  excellent 
water  quality  conditions  in  RBOF.  Thus, 
fission  products  will  continue  to  be 
released  into  RBOF. 
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Interim  Management  of  Nuclear 
Materials  EIS 

The  IMNM  EIS  considered  the  interim 
management  of  certain  nuclear  materials 
at  the  SRS.  These  materials  included 
143  canisters  containing  TRR  spent 
nuclear  fuel  rods  that  were  stored  in 
RBOF.  The  TRR  spent  nuclear  fuel  rods 
are  natural  uranium  metal  clad  in 
aluminum. 

At  the  time  the  EIS  was  prepared, 
DOE  knew  the  cladding  on  at  least  81 
of  the  fiiel  rods  was  failed  as  a  result  of 
storage  conditions  in  Taiwan.  In  about 
1990,  prior  to  shipping  the  TRR  spent 
fuel  to  the  United  States,  the  failed  fuel 
was  placed  in  aluminum  canisters,  one 
failed  fuel  rod  per  canister.  Each 
canister  was  then  drained  of  any  water 
that  entered  the  canister,  filled  with  an 
inert  gas,  and  sealed  so  that  water  in  the 
storage  pool  would  not  come  into 
contact  with  the  failed  fuel. 


The  310  TRR  fuel  rods  tiiat  were 
believed  to  be  intact  (i.e.,  those  that 
indicated  no  visible  breach  in  the 
cladding)  were  placed  in  alimiinum 
canisters  for  handling  and  storage 
purposes.  Five  rods  were  loaded  in  each 
of  the  canisters,  for  a  total  of  62 
canisters.  The  canisters  were  designed 
to  be  loaded  from  the  side.  The  opening 
for  loading  the  rods  extended  almost  the 
entire  length  of  the  canister,  and  a  cover 
was  latched  in  place  after  loading  was 
completed.  The  covers  (and  the 
canisters)  were  designed  with  slots  to 
allow  water  into  the  canisters.  The 
overpack  canisters  were  designed  to 
facilitate  handling  and  storage,  not  to 
prevent  the  contact  of  the  fuel  rtxis  with 
storage  pool  water. 

The  IMNM  EIS  evaluated  the 
potential  environmental  impact  of 
several  alternatives  for  stabilizing  the 
failed  TRR  fuel.  These  alternatives 
included  processing  the  fuel  to  either  a 
metal  or  oxide  form,  placing  the 
material  in  dry  storage,  processing  the 
material  for  vitrification  at  the  Defense 
Waste  Processing  Facility,  and 
vitrification  in  F-Canyon.  DOE  also 
considered  continued  wet  storage  of  the 
material,  i.e.,  the  "No  Action" 
alternative.  DOE  performed  the 
evaluation  of  the  potential  impacts  of 
these  alternatives,  assuming  all  the 
material — i.e.,  all  143  canisters  of  TRR 
spent  fuel — would  be  stabilized, 
although  the  proposed  action  involved 
only  81  canisters  (containing  81  failed 
fuel  rods).  A  summary  of  the  potential 
impacts  from  the  alternatives  was 
presented  in  Table  2-12  of  the  IMNM 
EIS. 

By  mid-1995,  DOE  had  determined 
that  16  (of  the  81)  canisters  containing 
failed  TRR  spent  nuclear  fuel  had 
deteriorated  to  the  point  that  the 
canisters  were  releasing  gas  and,  as  a 
consequence,  radionuclides  into  the 
water  of  RBOF.  DOE  proposed  the  81 
canisters  of  TRR  spent  fuel  as 
Candidates  for  Stabilization  because:  the 
release  of  hydrogen  gas  indicated  that 
the  canisters  likely  would  not  prevent 
water  from  coming  into  contact  with  the 
failed  fuel  or  prevent  radionuclides 
from  being  released  into  the  storage 
pool;  the  presence  of  hydrogen  gas 
indicated  fuel  corrosion  was  occurring; 
and  the  fiailure  of  any  more  canisters 
was  certain  to  result  in  additional 
radionuclides  being  released  into  RBOF, 
since  once  corrosion  has  begun,  it 
cannot  be  arrested.  DOE  also  decided 
that  the  remaining  62  canisters  of 
presiuned  "intact"  TRR  fuel  should  be 
considered  stable  for  interim  wet  storage 
over  about  the  next  ten  years. 

In  a  ROD  issued  on  December  12, 
1995,  60  FR  65300  (December  19, 1995). 


DOE  decided  to  stabilize  the  81  failed 
TRR  spent  fuel  rods  by  implementing 
the  Processing  to  Metal  alternative     , 
described  and  analyzed  in  the  IMNM 
EIS.  In  addition,  EKDE  concluded  that  if, 
"after  removing  *   •   *  failed  TRR  fuel 
•  •  *  from  RBOF,  DOE  determines  tiiat 
additional  fuel  *  *  *  or  canisters  have 
failed,  as  indicated  by  gas  releases  from 
a  canister,  or  visible  failure  of  cladding 
or  canisters,  DOE  would  categorize 
those  materials  as  Candidates  for 
Stabilization.  EXDE  would  perform  the 
appropriate  •   •   •  [NEPA]  review  and 
evaluation  for  the  stabilization  of  any 
additional  materials  in  RBOF  that  may 
be  determined  at  a  later  date  to  have 
failed  (e.g.,  a  Supplement  Analysis)."  Id. 
At  60  FR  65313. 

Environmental  Impacts  of  Alternatives 

In  the  IMNM  EIS,  DOE  evaluated  the 
impacts  of  several  stabilization 
alternatives  (i.e.,  Processing  to  Metal, 
Processing  to  Oxide,  Improving  Storage, 
Processing  and  Storage  for  Vitrification 
in  the  Defense  Waste  Processing 
Facility,  and  Vitrification  in  F-Canyon) 
and  a  "No  Action"  alternative.  For  each 
alternative,  the  IMNM  EIS  estimated  the 
potential  impacts  of  stabilizing  all  of  the 
TRR  spent  nuclear  fuel  (both  foiled  fuel 
and  that  believed  to  be  intact),  including 
normal  operations,  waste  generation, 
potential  accidents,  and  cumulative 
impacts.  In  each  case,  the  potential 
impacts  for  each  stabilization  alternative 
were  estimated  based  on  the  entire  SRS 
inventory  of  TRR  spent  fuel.  As  a  result, 
the  potential  impact  of  stabilizing  all  the 
TRR  spent  fuel  by  Processing  to  Metal, 
as  well  as  the  potential  impacts  from  the 
other  alternatives,  was  analyzed  and 
documented  in  the  IMNM  EIS. 

Since  discovering  that  additional  TRR 
fuel  has  failed,  DOE  has  re-evaluated  the 
stabilization  alternatives  in  the  IMNM 
ElIS  to  ensure  that  the  analysis  remains 
valid.  In  the  IMNM  EIS,  DOE  concluded 
that  these  alternatives  would  take  from 
foiu  to  nine  years  to  implement 
completely  for  the  TRR  spent  nuclear 
fuel,  while  the  preferred  alternative  of 
prtx:essing  TRR  spent  fuel  to  a  metal 
could  be  implemented  more  quickly. 
DOE  believes  that  the  estimates  of  time 
to  implement  TRR  spent  nuclear  fuel 
stabilization  alternatives  in  the  IMNM 
EIS  are  still  accurate.  DOE  expects  that 
stabilization  of  the  remaining  TRR  sf>ent 
fuel  in  RBOF  could  be  completed  in  6 
to  12  months. 

As  part  of  its  re-evaluation,  DOE 
considered  interim  storage  methods  that 
could  be  implemented  in  accordance 
with  the  No  Action  alternative.  Interim 
storage  methods  would  involve  canning 
the  TRR  spent  nuclear  fuel  in  RBOF  and 
placing  the  material  back  in  wet  storage. 
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To  assure  safe  storage  of  the  TRR  spent 
fuel,  vacuum  drying  capability  would  be 
needed  in  RBOF.  High  temperature 
treatment,  e.g.,  heating  to  >200  'Xi], 
woidd  also  likely  be  required  for  Coiled 
TRR  fuel.  Drying  and  heating  would  be 
necessary  because  water,  beyond  a 
minimal  amount,  must  be  removed  from 
the  fuel  to  prevent  continued  corrosion 
and  gas  generation  that  could  create 
unpredictable  and  unmonitored 
conditions  inside  the  fuel  storage 
container.  The  SRS  does  not  ctirrently 
have  the  capability  to  either  dry  or  heat- 
treat  spent  fuel,  and  could  not  develop 
such  a  capability  for  several  years. 
Additionally,  the  technology  to  heat- 
treat  uranium  metal  fuel  with  failed 
cladding  is  undeveloped  and  requires 
research.  EXDE  does  not  believe  that 
treatment  and  catuiing  could  be 
satisfactorily  implemented  before 
stabilization  by  processing  to  a  metal 
could  be  accomplished. 

Continuing  to  store  the  fuel  in  RBOF 
is  not  desirable  because  it  would 
exacerbate  the  corrosion  of  the  fuel  and 
result  in  continued  releases  of  fission 
products  and,  eventually,  metal  and 
oxide  particles  in  the  basin  water.  These 
releases  would  subject  workers  to 
unnecessary  radiation  exposure  and 
would  present  an  environmental,  safety 
and  health  vulnerability.  Therefore, 
continued  storage  would  do  nothing  to 
resolve  current  concerns  regarding  wet 
stwage  of  TRR  spent  fuel. 

Furthermore,  it  would  not  be  practical 
to  remove  individual  failed  rods  from 
the  TRR  fuel  canisters  because  no 
efficient  method  to  identify  a  failed  fuel 
rod  exists.  An  inspection  of  the  cladding 
surface  of  each  and  every  rod  through 
magnification  or,  more  likely, 
nondestructive  testing  would  be 
required  to  identify  the  existence  and 
location  of  cladding  penetration.  Based 
on  previous  experience  with 
contaminated,  but  unirradiated,  fuel,  an 
inspection  of  this  magnitude  could  take 
a  year  to  complete,  and  stabilization 
actions  would  still  be  required  for  the 
failed  TRR  fuel.  As  a  result,  this  method 
would  not  resolve  current  concerns 
regarding  TRR  fuel  corrosion. 

Decision 

In  die  1995  ROD,  60  FR  65300 
(December  19, 1995),  DOE  decided  to 
stabilize  81  TRR  spent  nuclear  fuel  rods 
by  implementing  the  "Processing  to 
Metal"  alternative  described  in  the 
IMNM  EIS.  DOE  stated  that  this 
alternative  was  selected  for  reasons 
similar  to  those  for  the  Mark- 31  targets 
(a  material  very  similar  to  the  TRR  spent 
nuclear  fuel).  That  is,  by  processing  the 
TRR  spent  fuel  to  a  metal,  the  material 
could  be  stabilized  earlier  than  under 


the  other  alternatives,  and  four  to  nine 
yeara  earlier  than  the  environmentally 
preferred  alternative,  i.e..  Improving 
Storage.  Further  delay  in  removing  the 
fuel  from  wet  storage  would  serve  no 
practical  purpose.  Other  reasons  for 
selecting  Processing  to  Metal  include 
the  fact  that  the  selected  stabilization 
alternative  relies  on  existing  operating 
equipmrait  and  trained  p«sonnel,  the 
technical  uncertainty  is  low,  costs  are 
well  established,  and  the  small  amount 
of  plutonium  metal  produced  would  be 
a  small  fraction  of  the  DOE  inventory 
and  would  not  present  nuclear 
nonproliferation  concerns.  DOE  believes 
that  the  reasons  for  choosing  the 
Processing  to  Metal  alternative  for 
initial  failed  TRR  fuel  still  apply  to  the 
remaining  TRR  spent  nuclear  fuel. 

DOE  therefore  nas  concluded  that  all 
the  TRR  spent  nuclear  fuel  in  RBOF  is 
"at  risk"  material.  DOE  bases  its 
conclusion  on  the  following: 

•  The  poor  TRR  spent  fuel  use  and 
storage  conditions  in  Taiwan  are  known 
to  have  caused  gross  failure  for  other 
TRR  fuel; 

•  The  TRR  fuel  that  DOE  believed  to 
be  intact  was  exposed  to  the  same  poor 
conditions  in  Taiwan; 

•  Poor  storage  conditions  facilitate 
the  start  of  corrosion  sites  on  the  spent 
fuel  cladding; 

•  The  high  quality  of  the  RBOF 
storage  basin  water  would  not  be 
sufficient  to  arrest  existing  fuel 
corrosion  because  luaniiun  metal 
corrosion  and  existing  corrosion  sites 
established  on  aluminum  would 
continue  to  progress  even  with  excellent 
water  quality; 

•  Hydrogen  gas  generation  aroimd 
TRR  spent  fuel,  previously  believed  to 
be  intact,  indicates  that  fuel  cladding 
has  failed  and  that  the  uranium  metal 
beneath  the  fuel  cladding  is  corroding; 

•  Water  monitoring  data  indicate  that 
storing  the  TRR  spent  fuel  in  RBOF 
caused  radioactivity  releases  into  RBOF 
water  to  more  than  double;  and 

•  The  continued  presence  of  fission 
products  in  the  RBOF  pool  water 
indicates  that  fuel  failure  is  continuing. 

Corrosion  of  the  TRR  fiiel  creates 
radiation  exposure,  safety,  waste  and 
environmental  concerns  which  dictate 
the  expeditious  resolution  of  the 
corrosion  problem.  Continued  wet 
storage  would  facilitate  the  TRR  fuel 
corrosion  process.  Other  storage 
arrangements  would  be  impractical 
because  of  the  protracted 
implementation  schedule.  Therefore, 
DOE  has  decided  to  stabilize  the  TRR 
spent  nuclear  fuel  in  the  62  canisters  by 
the  IMNM  EIS  Processing  to  Metal 
alternative  using  the  F-Canyon  and  FB- 
Line  facilities  at  the  SRS. 


Issued  at  Washington,  IX:.  April  2. 1997. 
AlvinL.  Afan, 

Assistant  Secretary  for  Environmental 
Management. 

Supplement  Analysis  for  Stabilization 
of  TRR  Fuel 

Background 

The  U.S.  Department  of  Energy  (DOE) 
prepared  a  final  environmental  impact 
statement  (EIS),  "Interim  Management 
of  Nuclear  Materials"  (DOE/EIS-0220. 
October  20, 1995),  to  assess  the 
potential  environmental  impacts  of 
actions  necessary  to  manage  nuclear 
materials  at  the  Savannah  River  Site 
(SRS),  Aiken.  South  Carolina,  until 
decisions  on  their  ultimate  disposition 
are  made  and  implemented.  Some  of  the 
particular  materials  considered  in  the 
EIS  coidd  present  environmental,  safety 
and  health  vulnerabilities  in  their 
current  storage  condition. 

On  December  12, 1995,  DOE  issued  a 
Record  of  Decision  (ROD)  and  Notice  of 
Preferred  Alternatives,  60  FR  65300 
(December  19,  1995),  on  the  interim 
management  of  several  categories  of 
nuclear  materials  at  the  SRS,  including 
Taiwan  Research  Reactor  (TRR)  spent 
nuclear  fuel  rods.  DOE  decided  to 
stabilize  81  TRR  spent  fuel  rods  because 
the  TRR  fuel  had  failed,^  presenting 
environmental,  safety  and  health 
vulnerabilities  that  should  be  corrected. 
At  the  time  of  this  decision.  DOE  stated 
that,  if  additional  TRR  spent  fuel  failed, 
DOE  would  categorize  the  failed  fuel  as 
Candidates  for  Stabilization  and 
perform  appropriate  National 
Environmental  Policy  Act  (NEPA) 
review  and  evaluation  for  stabilization 
of  the  material. 

The  IMNM  EIS  categorized  62 
canistera  of  TRR  spent  nuclear  fuel  as 
suitable  for  interim  storage,  based  on  the 
absence  of  obvious  gas  generation  or 
obvious  damage  to  the  fiiel  or  the 
storage  canistera.  However,  no 
evaluation  was  conducted  of  the 
integrity  of  the  fuel  rods  within  the 
canistera.  Instead,  DOE  relied  on  the 
residts  of  inspections  completed  prior  to 
shipping  the  fuel  to  the  United  States 
for  classifying  the  fuel  as  intact 

TRR  fuel  failure  in  Taiwan  was  the 
result  of  poor  reactor  operations  or  poor 
storage  and  handling  conditions.  For 
example,  some  TRR  fuel  was  stored  in 
outdoor  dry  storage  consisting  of  a 
concrete  pad  into  which  carbon  steel 
cylindera  were  vertically  inserted  below 


grade.  TRR  spent  fuel  rods,  held  in 
metal  baskets,  were  lowered  into  the 
cylindera.  The  cylindera  were  then 
capped  and  welded  closed.  Over  time, 
water  intruded  into  the  cylindera  and 
severely  damaged  some  of  the  fuel. 
Failed  cladding  on  TRR  spent  fuel  was 
common,  and  some  of  the  rods  were  so 
damaged  that  they  had  literally 
disintegrated  into  rubble. 

Prior  to  loading  all  the  TRR  spent  fuel 
for  shipment  to  the  United  States,  the 
Nuclear  Assurance  Corporation  (NAC) 
evaluated  the  fuel  to  determine  its 
integrity.  NAC  firet  visually  inspected 
each  rod  to  detect  cladding  failiu«s  on 
the  rods  which  are  approximately  one 
inch  in  diameter  and  10  feet  long.  NAC 
conducted  its  visual  inspection  from  a 
safe  distance  of  at  least  10  feet,  using 
magnification  devices  such  as 
binoculars.  Any  failed  fuel  detected  in 
this  foshion  was  canned  immediately. 

If  no  obvious  defects  were  discovered, 
NAC  then  subjected  each  rod  to  a  "sip" 
test.  For  this  test,  a  fuel  rod  was  firat 
placed  in  a  container  filled  with  water. 
A  sample  of  the  water  in  the  container 
was  drawn  and  analyzed  to  detect 
fission  products  such  as  cesium-137. 
After  tluee  or  four  houra,  another 
sample  was  drawn  and  analyzed.  If  the 
difference  between  the  two  samples  was 
greater  than  two  times  the  background 
radiation  level,  NAC  considered  the  rod 
to  be  failed.  Any  failed  fuel  detected  in 
this  fashion  was  canned,  one  failed  fiiel 
rod  per  canister. 

Rods  that  passed  the  visual  and  "sip" 
inspections  were  placed  in  an 
aluminum  "overpack"  canister  about  5 
inches  in  diameter  and  11  feet  long. 
Five  intact  rods  were  placed  in  one 
canister.  There  were  no  baffles  or 
separatora  installed  to  provide  any 
cushion  between  the  rods  during 
shipment.  The  canisters  were  loaded  in 
dry  shipping  casks  for  the  12,000  mile 
trip  to  die  SRS.  During  shipment,  the 
fuel  rods  were  subjected  to  physical 
stress,  such  as  impact  between  the  rods 
in  each  canister,^  due  to  transportation 
conditions.  The  TRR  fuel  was  shipped 
to  the  United  States  during  1990  and 
1991. 

Upon  receipt  at  the  SRS,  the 
transportation  casks  were  placed 
underwater  in  RBOF.  The  canistera  were 
unloaded  from  the  transportation  casks, 
and  a  visual  inspection  of  the  canistera' 
exterior  was  performed  prior  to  placing 
the  canistera  in  underwater  storage  in 
RBOF. 


'The  term  "failed"  means  that  the  cladding  on 
the  fuel  baa  been  breached.  The  ROD.  60  Fed.  Reg. 
65300  (December  19,  1995),  sUted  that  failed  fuel 
it  indicated  by  gaa  releases  from  a  fuel  storage 
canister  or  visible  failure  of  the  cladding  or 
canisters. 


>  Spent  fuel  from  foreign  research  reactors 
currently  being  returned  to  the  United  States  is 
shipped  in  an  entirely  different  manner  that  does 
not  allow  the  fuel  rods  to  come  into  direct  contact 
with  one  another  or  contribute  in  any  other  way  to 
their  degradation. 


The  results  of  the  tests  on  TRR  spent 
fuel  integrity  that  were  performed  in 
Taiwan  only  provided  an  assessment  of 
the  TRR  fuel  rods  at  the  time  they  were 
loaded  into  the  canistera.  The  tests 
could  not  predict  cladding  performance 
after  the  canistera  were  loaded  into  the 
shipping  casks,  or  after  six  to  seven 
yeara  of  wet  storage  at  the  SRS, 
especially  in  light  of  the  historically 
poor  storage  and  handling  conditions  in 
Taiwan. 

Current  Conditions 

The  Westinghouse  Savannah  River 
Company  (WSRC),  EKDE's  management 
and  operating  contractor  at  the  SRS.  has 
observed  occasional  gas  bubbles  coming 
from  the  locations  in  RBOF  where  the 
TRR  fuel  previously  believed  to  be 
intact  is  stored.  Until  recenUy,  the 
source  of  the  gas  bubbles  was  not 
specifically  identified  because  gas 
generation  was  sporadic.  When  the  TRR 
fuel  canistera  were  placed  in  storage  in 
1990  and  1991,  DOE  was  planning  to 
reprocess  the  TRR  spent  fuel,  and 
therefore  did  not  expect  the  fuel  to 
remain  in  wet  storage  for  a  prolonged 
period.  However,  in  1992,  the  Secretary 
of  Energy  decided  to  phase  out 
reprocessing  activities,  and 
consequently  the  TRR  fuel  has  remained 
in  wet  storage  much  longer  than 
anticipated. 

In  November  1996.  WSRC  noted  a 
marked  increase  in  the  gas  generation 
rate  from  two  of  the  canistera  containing 
TRR  fuel  that  was  previously  thought  to 
be  intact.  Gas  bubbles  that  previously 
appeared  on  a  sporadic  basis  appeared 
on  a  continuous  basis  at  intervals 
ranging  from  about  every  40  seconds  to 
1  minute.  The  likely  reason  for  the 
increase  in  the  generation  of  gas  bubbles 
from  the  two  TRR  fuel  canistera  is  that 
corrosion  of  either  the  fuel  cladding  or 
the  uranium  metal  fuel  is  accelerating. 
EXDE  believes  that  corrosion  sites  on  the 
TRR  spent  fuel  occurred  as  a  result  of 
damage  during  handling,  or  poor  storage 
conditions  in  Taiwan  or  in  transit  to  the 
SRS.  Pre-existing  corrosion  sites  on  the 
fuel  cladding  would  have  continued  to 
progress  after  the  material  was  placed  in 
RBOF.  because  once  a  corrosion  site  had 
been  formed,  corrosion  would  continue 
despite  the  excellent  water  quality  in 
RBOF. 

Corrosion  of  uranium  metal  clad  in 
nliiminiim  was  Studied  extensively  for 
the  Mark-31  targets  that  were  stored  in 
the  L-Reactor  Disassembly  Basin.^  These 
targets,  which  have  recenUy  been 


'J.P.  Howell,  "G)rrosion  Surveillance  in  Spent 
Fuel  Storage  Pools."  NACE  CorTosion/97  paper  107 
(Houston,  Texas:  National  Association  of  Ccnrosion 
Engineers,  1997). 


dissolved  for  stabilization,  were  very 
similar  in  nature  to  the  TRR  spent 
nuclear  fuel  in  that  both  consisted  of 
uranium-238  metal  clad  with 
aluminum.  WSRC  reported  that  the 
typical  corrosion  phenomenon  occurred 
in  two  phases:  an  initiation  stage, 
corresponding  with  the  penetration  of 
the  fuel  cladding  either  by  corrosion  or 
by  storage  and  handling  damage, 
followed  by  the  beginning  of  uranium 
corrosion;  and  a  propagation  stage, 
corresponding  with  a  significant  growth 
of  the  corrosion's  extent.  The  first  stage 
was  usually  of  unpredictable  duration. 
During  that  stage,  deformation  of  the 
cladding  did  not  usually  occur,  but 
occasional  bubbles  of  hydrogen  could 
evolve.  The  reaction  involved: 
U+2H2O^U02+2H2 

The  second  phase,  that  is.  the 
propagation  phase,  was  characterized  by 
growth  of  a  blister  at  the  location  of 
cladding  penetration.  Onca  swelling 
started,  the  blister  grew  at  a  fairly  steady 
rate  until  the  accumulated  uranium 
oxide  caused  the  cladding  to  split.  After 
the  cladding  split,  the  uranium  oxide 
was  released  into  the  water,  and  a  larger 
area  of  uranium  metal  was  exposed  to 
attack.  In  either  phase,  the  progression 
of  uranium  metal  corrosion  would 
continue  to  occur  regardless  of  the  basin 
water  qualify.  In  sum,  once  the  uranium 
metal  is  exposed  to  water,  a  more  rapid 
reaction  takes  place  liberating  hydrogen, 
and  once  that  corrosive  process  has 
started,  there  is  no  practical  way  to  stop 
the  process  as  long  as  the  fuel  is  in 
contact  with  water. 

The  increase  in  the  generation  of  gas 
bubbles  from  TRR  fuel  canistera  is  an 
indication  that  corrosion  of  the  fuel  is 
progressing  from  the  initiation  stage  to 
the  propagation  stage.  As  this  process 
continues,  uranium  oxide  production 
will  cause  the  cladding  to  split  and 
expose  more  uranium  metal  to  the  basin 
water.  As  the  corrosion  products  form, 
they  will  continue  to  carry 
radionuclides  into  the  storage  basin 
water.  Canistera  that  display  only 
occasional  bubbles  contain  fuel  that  is 
earlier  in  the  initiation  stage  of 
corrosion.  In  any  case,  the  presence  of 
hydrogen  gas  provides  a  strong 
indication  that  uranium  metal  corrosion 
has  been  initiated  in  the  TRR  fuel. 

Another  indication  of  corroding  fuel 
is  the  release  of  fission  products  into  the 
RBOF  water.  The  basin  filtration  system 
removes  fission  products  to  maintain 
radioactivify  levels  in  the  water  at 
acceptable  limits,  but  this  system  must 
be  turned  off  on  a  periodic  basis  for 
maintenance.  During  these  periods,  the 
rate  of  radioactivify  release  has  been 
determined  by  establishing  the  rate  of 
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change  in  the  basin  radioactivity  levels. 
Currently,  a  steady  increase  in  basin 
radioactivity  levels  always  follows 
shutdown  of  the  RBOF  filtration  system. 
This  increase  is  due  to  the  constant 
release  of  fission  products  by  flailed  fuel 
in  the  basin.  DOE  believes  that  the 
source  of  this  radioactivity  is  the  TRR 
fuel,  because  the  average  RBOF  water 
radioactivity  levels  more  than  doubled 
when  the  TRR  spent  fuel  was  placed  in 
storage  in  the  early  1990s. 

Environmental  Analjrais 

The  CEQ  regulations  for 
implementing  NEPA,  40  CFR  1502,9(c), 
direct  federal  agencies  to  prepare  a 
supplement  to  an  EIS  when  an  agency 
"makes  substantial  changes  in  the 
proposed  action  that  are  relevant  to 
enviroiunental  concerns,  or  there  are 
significant  new  circiunstances  or 
information  relevant  to  environmental 
concerns  and  bearing  on  the  proposed 
action  or  its  impacts."  The  DOE 
regulations  for  compliance  with  NEPA, 
10  CFR  1021.314,  direct  that  when  it  is 
unclear  whether  or  not  a  supplemental 
EIS  is  required,  the  Department  is  to 
prepare  a  supplement  analysis. 

Tnis  Supplement  Analysis  (Analysis) 
evaluates  new  information  regarding  the 
condition  of  TRR  spent  fuel.  In  addition, 
this  Analysis  compares  this  new 
information  with  die  IMNM  EIS' 
evaluation  of  failed  TRR  spent  fuel. 

In  the  IMNM  EIS,  DOE  evaluated  the 
impacts  of  several  stabilization 
alternatives  (Le.,  Processing  to  Metal, 
Processing  to  Oxide,  Improving  Storage, 
Processing  and  Storage  for  Vitrification 
in  the  Defense  Waste  Processing 
Facility,  and  Vitrification  in  F-Canyon) 
and  a  "No  Action"  alternative.  For  each 
alternative,  the  IMNM  EIS  estimated  the 
potential  impacts  of  stabilizing  all  of  the 
TRR  spent  nuclear  fuel  (both  biled  fuel 
and  that  believed  to  be  intact),  including 
normal  operations,  waste  generation, 
potential  accidents,  and  cumulative 
impacts.  In  each  case,  the  potential 
impacts  for  each  stabilization  alternative 
were  estimated  based  on  the  entire  SRS 
inventory  of  TRR  spent  fuel.  As  a  result, 
the  potential  impact  of  stabilizing  all  the 
TRR  spent  fuel  by  Processing  to  Metal, 
as  well  as  the  potential  impacts  from  the 
other  alternatives,  was  analyzed  and 
doomiented  in  the  IMNM  EIS. 

Since  discovering  that  additional  TRR 
fuel  has  failed,  DOE  has  re-evaluated  the 
stabilization  alternatives  in  the  IMNM 
EIS  to  ensure  that  the  analysis  remains 
valid.  In  the  IMNM  EIS,  DOE  concluded 
that  these  alternatives  would  take  from 
four  to  nine  years  to  implement 
completely  for  the  TRR  spent  nuclear 
fuel,  while  the  preferred  alternative  of 
processing  TRR  spent  fuel  to  a  metal 


coidd  be  implemented  more  quickly. 
E)OE  believes  that  the  estimates  of  time 
to  implement  TRR  spent  nuclear  fuel 
stabilization  alternatives  in  the  IMNM 
EIS  are  still  accurate.  DOE  expects  that 
stabilization  of  the  remaining  TRR  spent 
fuel  in  RBOF  could  be  completed  in  6 
to  12  months. 

Concluaion 

Based  on  the  foregoing,  EMDE  finds 
that  stabilizing  the  TRR  fuel  by  the 
Processing  to  Metal  alternative  in  the 
IMNM  EIS  will  result  in  neither 
significantly  greater  environmental 
impacts  than  analyzed  in  the  IMNM  EIS 
nor  a  substantial  change  in  the  proposed 
action  relevant  to  environmental 
concerns.  Stabilizing  all  the  TRR  hiel  by 
processing  it  to  a  metal  is  consistent 
with  the  goals  of  the  proposed  action  in 
the  IMNM  EIS.  Furthennore,  stabilizing 
all  the  TRR  fuel  by  processing  it  to  a 
metal  is  consistent  with  the  stabilization 
action  selected  in  the  December  12, 
1995,  ROD,  which  clearly  allowed  for 
the  stabilization  of  additional  TRR  spent 
fuel.  ConsequenUy,  DOE  has  concluded 
that  the  stabilization  of  the  remaining 
TRR  fuel  does  not  require  the 
preparation  of  a  supplemental  EIS. 

(PR  Doc.  97-9340  Filed  4-10-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Defense  Programs;  Inertial 
Fusion  Science  in  Support  of  Stoclq»ile 
Stewardship  Grant  Program 

AQEflCY:  Department  of  Energy  (DOE). 

ACTION:  Notice  of  solicitation 
availability. 

SUMMARY:  The  Department  of  Energy 
Office  of  Defense  Programs  hereby 
announces  its  interest  in  receiving  grant 
applications  for  performance  of 
unclassified  innovative  research  in  high 
energy-density  science  relevant  to 
inertial  fusion  within  the  stockpile 
stewardship  program. 

The  objectives  of  this  new  Inertial 
Fusion  Science  in  Support  of  Stockpile 
Stewardship  Financial  Assistance 
Program  are  to  (1)  increase  U.S.  efforts 
in  high-energy-density  science  relevant 
to  Inertial  Confinement  Fusion  (ICF) 
through  funding  of  small  research 
projects  at  universities  and  other  private 
sector  institutions;  (2)  promote 
interactions  between  such  investigators 
and  scientists  at  the  Department  of 
Energy  weapons  laboratories,  and;  (3) 
assist  in  training  scientists  in  areas  of 
long-term  research  relevant  to  stockpile 
stewardship. 


Subject  to  the  availability  of 
appropriated  funds,  the  Office  of  Inertial 
Fusion  and  the  NIF  Project  intends  to 
provide  up  to  $2  million  in  FY98  for 
multiple  grant  awards  under  this 
Inertial  Fusion  Science  in  Support  of 
Stockpile  Stewardship  Financial 
Assistance  Program.  Applicants  will 
compete  for  one-to  three-year  grant 
awards  through  open  competition  with 
peer  review. 

The  solicitation  document  invites 
applications  from  all  segments  of  the 
U.S.  private  sector  (non-federal).  Any 
U.S.  university  or  other  institution  of 
higher  education  or  other  non-profit  or 
for-profit  organization,  non-federal 
agency  or  entity  will  be  eligible  for  a 
grant  award  under  this  new  financial 
assistance  program.  Non-U.S.  citizens  at 
U.S.  institutions  are  eligible. 
Investigators  at  foreign  institutions  may 
not  apply  as  a  principal  investigator,  but 
may  receive  funding  as  a  co- 
investigator.  IX)E  must  be  notified  of 
any  foreign  nationals  involved  in  the 
funded  work,  and  there  may  be  some 
restrictions  on  their  participation  at 
certain  facilities  and  conferences. 
DATES:  A  solicitation  will  be  available 
on  or  about  April  11, 1997. 
Preapplications  referencing  DE-FG03- 
97DP00167,  should  be  submitted  by 
May  1, 1997.  Full  applications  under 
this  notice  should  be  received  by  4:30 
pm  Eastern  Standard  Time,  June  30, 
1997.  Initial  grant  awards  under  this 
new  financial  assistance  program  are 
planned  for  about  November  15, 1997. 
ADDRESSES:  The  complete  solicitation 
document  will  be  available  on  or  about 
April  11, 1997  on  the  Internet  by 
accessing  the  ICF  grant  program  home 
page  (http://www3.dp.doe.gov/ifruf/ 
grants.htm)  or  by  accessing  the  IXDE/ 
OAK  home  page  (http:// 
www.oak.doe.gov/proc\u%/ 
proc^main.html).  Prospective 
applicants  may  also  submit  a  written 
request  including  a  self-addressed 
stamped  envelope  and  an  MS-DOS 
formatted  high  density  3W,  virus  fne 
diskette  to  the  contracting  officer  for  a 
diskette  copy  of  the  solicitation  (U.S. 
Dept.  of  Energy,  Oakland  Operations 
Office,  1301  Clay  Sti«et  700N,  Oakland, 
CA  94612-5208,  Attn:  Bill  O'Neal). 

Completed  applications  referencing 
Solicitation  Notice  DE-PS03-97DP00167 
must  be  submitted  to:  Office  of  Inertial 
Fusion,  E»»-18,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Gennantown,  MD,  20874-1290,  Attn.: 
Grant  Program. 

FOR  FURTHER  MFORMATKM  CONTACT:  Aim 
Satsangi,  301-903-8059, 
ann.satsangiddp.doe.gov  or  Bill  O'Neal 
510-837-1880,  bill.o'neal9oak.doe.gov 


SUPPLEMENTARY  INFORMATKM: 

Evaluation  Process 

Applications  will  undergo  several 
stages  of  review:  administrative  review, 
stewardship/ICF  review,  and  scientific/ 
technical  review.  The  administrative 
review  assiu«s  that  the  application  is 
complete,  has  been  sign^  by  an 
authorized  official,  and  is  consistent 
with  national  security  and  export  laws. 
The  stewardship  relevance  review  will 
be  performed  by  a  panel  consisting  of 
representatives  from  the  three  weapons 
laboratories  who  will  evaluate  whether 
applications  fall  within  the  scope  of  the 
grant  program.  Independent  scientific/ 
technical  peer  reviewers  will  evaluate 
applications  on  their  merit,  will  score 
them  against  an  established  set  of 
criteria.  The  DOE  selection  official  will 
be  Christopher ).  Keane,  Associate 
Director,  Office  of  Inertial  Fusion  and 
the  NIF  Project. 

Scientific  /  Technical  Merit  Evaluation 
Criteria 

The  following  evaluation  criteria  are 
listed  in  relative  order  of  importance. 

(1)  Scientific/ technical  merit  and 
significance  of  the  research. 

(2)  The  feasibility  of  plans  for  carrying 
out  the  proposed  research  considering 
such  factors  as  appropriateness  of  the 
proposed  method  or  approach,  facility 
compatibility,  other  commitments, 
competition,  and  timing. 

(3)  Impact  on  stewardship  mission. 

(4)  Adequacy  of  proposed  resources 
and  interest  of  the  applicant  institution. 

(5)  Research  performance,  capability 
and  futiue  promise  of  the 
investigators). 

(6)  Reasonableness  and 
appropriateness  of  proposed  budget. 

Representative  Research  Areas 

Under  this  solicitation,  EXDE  will 
consider  applications  for  unclassified 
research  in  inertial  fusion  science  that  is 
relevant  to  stockpile  stewardship.  Both 
theoretical  and  experimental  proposals 
are  encouraged.  Examples  of  areas  of 
research  (and  some  subfields)  eligible 
for  support  under  this  financial 
assistance  program  are: 

Hydrodynamics — fluid  instabilities, 
behavior  of  complex  systems; 

Radiative  properties  and  atomic 
physics — dense  plasma  behavior, 
plasma  spectroscopy,  radiative  transfer, 
opacity; 

Plasma  physics — interpenetrating 
plasmas,  plasma  streaming  in  magnetic 
fields,  laser-plasma  instabilities,  beam- 
plasma  interactions,  high-energy- 
density  plasmas; 

Material  properties— equation  of  state, 
extreme  high  temperatiu«  and  high 


pressure  regimes,  material/radiation 
interactions; 

Development  of  Diagnostics — particle 
(neutron  and  charged  particle), 
spectroscopic  (e.g.  x-ray); 

Computational  Physics — radiation- 
hydrodynamics  codes,  material- 
radiation  interactions  new  modeling 
techniques. 

Facility  Uae 

For  applicants  who  propose  the  use  of 
facilities  at  one  of  the  ICF  laboratories, 
arrangements  will  need  to  be  made  with 
the  specific  laboratory.  Potential 
applicants  should  contact  the 
appropriate  laboratory  directiy  to 
discuss  any  facility-related  concerns 
and  to  determine  the  laboratory's 
procedures  and  schedule  for  submittal 
of  a  facility  use  proposal.  The 
laboratory's  review  of  facility  use 
proposals  for  acceptability  will  take 
place  prior  to  the  DOE  selection. 

Preapplication 

Potential  applicants  are  encouraged  to 
submit  a  preapplication  consisting  of 
one  to  five  pages  of  narrative  describing 
the  research  objectives  and  methods  of 
accomplishment.  The  pvupose  of  the 
preapplication  is  (1)  to  provide  some 
feedback  to  applicants  on  the  relevance 
of  their  ideas  to  the  program,  and  (2)  to 
give  DOE  an  idea  of  the  number  of  full 
applications  to  expect.  A  preapplication 
should  include  cover-page  information 
and  a  brief  (1  to  5  page)  project  * 

description.  The  cover  page  shoidd 
include:  a  statement  that  the  document 
is  a  preapplication;  principal 
investigator's  (PI)  name,  telephone 
number,  fax  number,  and  e-mail 
address;  name  and  address  of  Pi's 
organization;  and  tide  of  the  project. 
The  project  description  shovdd  include 
the  following,  as  appropriate:  a 
description  of  the  proposed  research;  a 
statement  of  its  importance;  an 
explanation  of  methodology  and 
equipment  needs,  including  ICF  facility 
use;  anticipated  results;  a  project 
schedule  with  estimated  completion 
date;  cost-share  and  total  project  cost 
information.  Confidential  or  proprietary 
information  is  discouraged,  but  any 
such  information  must  be  clearly 
marked.  Attachments  or  enclosures 
submitted  with  the  preapplication  will 
not  be  reviewed. 

Preapplications  will  be  reviewed 
relative  to  the  goals  of  the  grant  program 
and  the  DOE  will  respond  with  a  letter 
informing  the  applicant  whether  or  not 
the  proposed  work  is  within  the  bounds 
of  the  program.  Preapplications  are  not 
required,  but  are  encouraged. 
Preapplications  referencing  DE-FG03- 
97DP00167,  should  be  submitted  by 


May  1, 1997  to:  Office  of  Inertial,  DP- 
18,  U.S.  Department  of  Energy,  19901 
Germantown  Road,  Gennantown,  MD 
20874-1290,  Attn.:  Grant  Program,  or 
submitted  electronically  to: 
ann.satsangi@dp .  doe  .gov. 

(The  Catalogue  of  Federal  Assistance  number 
for  this  program  is  81.112.) 

Issued  in  Oakland,  California,  on  April  2, 
1997. 

Anthony  A.  Pino, 

Director,  Program  Acquisition  and  Assistance 

Division. 

[PR  Doc.  97-9339  Filed  4-10-97:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cohimission 

[Dodwt  No.  CP97-323-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanltet  Authorization 

April  7, 1997. 

Take  notice  that  on  April  1,  1997, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314- 
1599,  filed  in  the  above  docket,  a 
request  pursuant  to  Sections  157.205, 
157.212  and  157.216  of  the 
Commission's  Regidations  imder  the 
NahuBl  Gas  Act  (N.A.)  (18  CFR  157.205, 
157.212  and  157.216)  and  Columbia's 
authorization  in  Docket  No.  CP83-76- 
000,  for  authorization  to  relocate  two 
existing  points  of  delivery  to  New  York 
State  Electric  &  Gas  (NYSEG)  to  a  single 
location,  to  abandon  by  sale  to  NYSEG 
18.2  miles  of  6-inch  and  8-inch  pipeline 
and  appurtenances  located  in 
Cattaraugus,  E)elaware  and  Tioga 
Counties,  New  York,  and  to  abandon  by 
retirement  0.6  mile  of  6-inch  and  8-inch 
pipeline  located  in  Cattaraugvis  County. 
New  York,  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Conunission  and  open  to  public 
inspection. 

Any  p>erson  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regidations  under  the  Natvual  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  protest 
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is  filed  and  not  withdrawn  within  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiual  Gas  Act 


iD. 

Sscntaiy. 

[FR  Doc.  97-9317  Filed  4-10-97;  8:45  am] 
I  OOOe  tTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


IDoctol  Na  QF94-147-002) 

Grays  Ferry  Cogeneration  PailnersMp; 
Notice  of  Amendment  to  FHIng 

April  7. 1997. 

On  April  2, 1997,  Grays  Feiry 
Cogeneration  Partnenhip  (Applicant) 
tendered  for  filing  a  supplement  to  its 
filing  in  this  docket.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 

The  supplement  provides  additional 
information  pertaining  primarily  to  the 
technical  operation  of  the  cogeneration 
fiKality. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
at  protest  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E.,  Washington.  D.C.  20426.  in 
accordance  with  rules  211  and  214  of 
die  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  by  April  17. 1997.  and 
must  be  served  on  the  Applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
loktD.CmbM, 
Secretaiy. 

[FR  Doc  97-9321  Filed  ^10-97: 8:45  am) 
■auHQ  cotx  (nT-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER96-19-011] 

Norttiwest  Regional  Transmission 
Association;  Notice  of  Rling 

April  7, 1997. 

Take  notice  that  on  March  14, 1997, 
Northwest  Regional  Transmission 
Association  tendered  for  filing  a  Notice 
of  Withdrawal  of  its  Member  Signature 
Pages  for  Public  Utility  District  No.  1,  of 
Franklin  County,  WA,  and  Public  Utility 
District  No.  1,  of  Benton  County. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoidd  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Stiwt.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  shoidd  be  filed  on  or  before 
April  17, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoaD.CMhell. 
Secretary. 

[FR  Doc.  97-9318  Filed  4-10-97;  8:45  am) 
wmjUMO  CODE  fnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Noe.  EC96-19-003,  ER96-1663- 
003.  ER97-2358-000,  ER97-2364-000,  and 
ER97-2366-000] 

Pacific  Gas  and  Electric  Company,  San 
Diego  Gas  &  Electric  Company,  and 
Southern  Califomia  Edison  Company, 
Pacific  Gas  and  Electric  Company,  San 
Diego  Gas  &  Electric  Company,  and 
Southern  CalifOmia  Edison  Company; 
Notice  of  Riings 

April  7, 1997. 

Take  notice  that  on  March  31, 1997, 
Southern  Califomia  Edison  company 
(Edison),  San  Diego  Gas  and  Electric 
Company  (SDG&E),  and  Pacific  Gas  and 
Electric  Company  (PGAE),  (collectively 
the  Companies),  and  the  'Trustee  for  the 
Califomia  Independent  System  Operator 
Corporation  (ISO  Trustee),  tendered 
several  fillings  to  implement  the 
comprritensive  rastructuring  of  the 


Califomia  electric  marketplace,  and 
responding  to  the  Commission's  ordera 
dated  November  26  and  December  18, 
1996,  in  Docket  Nos.  EC96-19-000  and 
ER96-1663-000.^ 

Docket  Nos.  EC96-19-003  and  ER96- 
1663-O03 

In  Docket  No.  EC9&-1 9-003  and 
ER96-1663-003.  the  ISO  Trustee  filed, 
among  other  things,  the  Independent 
System  Operator's  (ISO)  organizational 
and  govemance  documents,  the  ISO's 
Operating  Agreement  an  Tariff,  the 
Transmission  Control  Agreement  and 
other  materials  and  explanations 
required  by  the  Commission  as  a 
condition  to  the  transfer  of  operational 
control  of  transmission  facilities  in  the 
State  of  Califomia  from  the  Companies 
to  die  ISO.  The  ISO  Trustee's  Power 
Exchange  (PX)  filign  in  this  docket 
includes,  among  other  things,  the  PX's 
organizational  and  govemance 
documents,  the  PX's  Operating 
Agreement  and  Tariff  and  other 
materials  and  explanations  required  by 
the  Commission. 

Also  in  Docket  Nos.  EC96-1 9-003  and 
ER96-1663-003,  the  Companies 
tendered  for  filing  a  Pro  Forma 
Transmission  Owner's  Tariff.  The 
Companies  state  that  the  Transmission 
Owner's  Tariff,  in  conjunction  with  the 
tariff  and  agreements  submitted  by  the 
ISO  Trustee,  contains  the  rate 
methodology,  and  certain  terms  and 
conditions  related  to  transmission 
service  provided  over  the  Companies' 
facilities  over  which  the  ISO  will  have 
operational  control.  The  Companies 
request  that  the  Commission  review  the 
Pro  Forma  terms  and  conditions  of  the 
Transmission  Owner's  Tariff  in  this 
proceeding,  and  the  utility-specific  rates 
in  the  Companies'  respective  Section 
205  tariff  proceedings. 

The  Companies  also  submitted  with 
the  filing  their  joint  response  to  certain 
questions  raised  by  the  Conmussion  in 
its  Phase  I  orders  in  this  proceeding. 

PG&E  filed  individually  a  Phase  n 
market  power  filing  and  a  response  to 
the  Commission  regarding  PG&E's 
proposed  treatment  of  existing 
contracts.  SDC&E  filed  individually  a 
response  to  the  Phase  I  orders  consisting 
of  a  supplemental  report  concerning 
mitigation  of  market  power  and  a 
description  of  how  certain  existing 
contracts  will  be  administered  aStu 
January  1, 1998.  Edison  filed 


'  Pacific  Gas  and  Electric  Company,  San  Diego 
Gas  k  Electric  Company,  and  Southern  Califomia 
Edison  Company.  77  FERC  1  61,204  (1996);  Pacific 
Gas  and  Electric  Company,  San  Diego  Gas  ft  Electric 
Company,  and  Southern  Califomia  Edison 
Company,  77  FERC  1  61,265  (1996)  (Phase  I 
Orders). 


individually  its  market  power 
mitigation  strategies  and  a  response  to 
the  Commission  regarding  Edison's 
proposed  treatment  of  existing 
contracts. 

Docket  No.  ER97-2355-000 

In. Docket  No.  ER97-2355-000,  Edison 
filed  a  Transmission  Owner  Tariff  and 
a  Wholesale  Distribution  Access  Tarriff. 
The  Transmission  Owner  Tariff 
describes  the  rates,  terms,  and 
conditions  of  service  to  be  provided 
through  the  Califomia  ISO  over  Edison's 
transmission  facilities.  The  Wholesale 
Distribution  Access  Tariff  describes  the 
rates,  tems,  and  conditions  of  service  to 
be  provided  to  wholesale  customers 
over  Edison's  distribution  facilities. 
Edison  requests  that  its  filing  be  made 
effective  on  the  same  date  that  the  ISO 
and  PX  Tariffs  are  made  effective. 

Docket  No.  ERg7-235S-000 

In  Docket  No.  ER97-2358-000.  PG&E 
tendered  for  filing  a  proposed 
Transmission  Owner  Tariff,  a  Wholesale 
Distribution  Tariff,  and  Cost  Support  for 
PG&E  specific  rates  associated  with  the 
ISO.  The  Transmission  Owner  Tariff 
describes  the  rates,  terms,  and 
conditions  of  service  to  be  provided 
through  the  Califomia  ISO  over  PG&E's 
transmission  facilities.  The  Wholesale 
Distribution  Access  Tariff  describes  the 
rates,  terms,  and  conditions  of  service  to 
be  provided  to  wholesale  customers 
over  PG&E's  distribution  facilities. 
PG&E  requests  that  its  filing  be  made 
effective  at  the  same  time  the  separately 
filed  ISO  and  PX  Tariffs  are  made 
effective. 

Docket  No.  ER97-2364-000 

In  Docket  No.  ER97-2364-000, 
SDG&E  tendered  for  filing  a 
Transmission  Owner  Tariff,  which 
revises  the  rates,  terms,  and  conditions 
of  service  to  be  provided  through  the 
Califomia  ISO  over  SDG&E's 
transmission  facilities.  The  proposed 
Transmission  Owner's  Tariff  would 
supersede  SDG&E's  Open  Access  Tariff 
presentiy  on  file  with  the  Commission. 
SDG&E  requests  that  its  filing  be  made 
effective  at  the  same  time  the  separately 
filed  ISO  and  PX  Tariffs  are  made 
effective. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filings  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regvdatory  Commission,  888 
First  StiBet.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  6, 1997.  In  addition,  parties 


submitting  motions  or  protests  must 
submit  two  copies  of  their  filing  on  a 
computer  diskette,  one  in  WordPerfect 
6.1  format,  and  one  in  a  DOS  file  in  the 
ASCII  format  (with  1"  margins  and  10 
characters  per  inch).  The  two  computer 

files  should  be  labeled  ( .WP  and 

..ASC)  to  avoid  confusion.  Filings 


must  include  a  one  page  executive 
summary. 

Protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-9361  Filed  4-10-97;  8:45  am] 
BILUNG  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2196-000] 

Southern  Company  Services,  Inc; 
Notice  of  Filing 

April  7, 1997. 

Take  notice  that  on  March  21, 1997. 
Southern  Company  Services,  Inc.  (SCS). 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company. 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Companies)  filed 
two  (2)  agreements  for  firm  point-to- 
point  transmission  service  between  SCS, 
as  agent  for  Sou  them  Companies,  and 
Federal  Power  Sales,  Inc.  and  three  (3) 
agreements  for  non-firm  transmission 
service  between  SCS,  as  agent  for 
Soutbem  Companies,  and  (i)  Central 
and  Southwest  Services,  Inc.,  (ii) 
Central  Louisiana  Electric  Company, 
Inc.,  and  (iii)  Southern  Energy  Trading 
and  Marketing,  Inc.  imder  Part  II  of  the 
Open  Access  Transmission  Tariff  of 
Southern  Companies. 

Any  peraon  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  and 
protests  should  be  filed  on  or  before 
April  17, 1997.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Uia  D.  Cuhell, 

Secretary. 

(FR  Doc.  97-9319  Filed  4-10-97;  8:45  am] 

BUJJNQ  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Ooet(M  No.  ER97-1786-000,  at  al.] 

Public  Service  Company  of  Colorado, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Riings 

April  4, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Service  Company  of  Colorada 

(Docket  No.  ER97-17B&-0O0) 

Take  notice  that  on  March  28. 1997. 
Public  Service  Company  of  Colorado 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  April  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  UtiliCorp  United  Inc. 

[Docket  Nos.  ER96-2 756-000.  ER96- 
2763-000, and  ER96-2 764-000] 

Take  notice  that  on  ^^arch  18, 1997, 
UtiliCorp  United  Inc.  tendered  for  filing 
a  Notice  of  Withdrawal  in  the  above- 
referenced  dockets. 

Comment  date:  April  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Comnu>nwealth  Edison  Company 

(Docket  Nos.  ER96-31 13-000  and  0A97-88- 
000] 

Take  notice  that  on  March  21, 1997, 
Commonwealth  Edison  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  dockets. 

Comment  date:  April  18, 1997,  in 
accordance  with  Stimdard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Western  Resources,  Inc. 

(Docket  Nos.  ER97-1127-000  and  ER97- 
1143-000] 

Take  notice  that  on  March  31, 1997, 
Westem  Resources.  Inc.  tendered  for 
filing  an  amendment  in  the  above- 
referenced  dockets. 

Comment  date:  April  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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5.  Public  Service  Company  of  Colorado 

[Docket  No.  ER97-1 788-000] 

Take  notice  that  on  March  28.  1997, 
Public  Service  Company  of  Colorado 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  April  18,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER97-2201-000) 

Take  Notice  that  on  March  21.  1997. 
Northern  Indiana  Public  Service 
Comp>any  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  AYP  Energy,  Inc. 

Under  the  Service  Agreement. 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
AYP  Energy,  Inc.  under  Northern 
Indiana  Public  Service  Company's 
Power  Sales  Tariff.  Northern  Indiana 
Public  Service  Company  and  AYP 
Energy ,'Inc.  request  waiver  of  the 
Commission's  sixty-day  notice 
requirement  to  permit  an  effective  date 
ofMarchlS.  1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  April  18. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER97-2202-000I 

Take  Notice  that  on  March  21. 1997, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  AYP  Energy,  Inc. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Sorvice  Company  will  provide  Point-to- 
Point  Transmission  Service  to  AYP 
Energy,  Inc.  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-1 426-000 
and  allowed  to  become  effective  by  the 
Commission,  and  as  amended  in  Docket 
No.  OA96-47-000.  Northern  Indiana 
Public  Service  Company,  75  FERC 
161.213  (1996).  Northern  Indiana 
Public  Service  Company  has  requested 
that  the  Service  Agreement  be  allowed 
to  become  effiective  as  of  February  21, 
1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 


Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  April  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER97-2203-000] 

Take  Notice  that  on  March  21, 1997, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  American  Energy 
Solutions,  Inc. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
American  Energy  Solutions,  Inc.  imder 
Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff.  Northern 
Indiana  Public  Service  Company  and 
American  Energy  Solutions,  Inc.  request 
waiver  of  the  Commission's  sixty-day 
notice  requirement  to  permit  an 
effective  date  of  February  21, 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  April  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER97-2204-000] 

Take  Notice  that  on  March  21, 1997, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Atlantic  City  Electric 
Company. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Atlantic 
City  Electric  Company  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER9&-1426-000 
and  allowed  to  become  effective  by  the 
Commission,  and  as  amended  in  Docket 
No.  OA96-47-000.  Northern  Indiana 
Public  Service  Company,  75  FERC 
1 61,213  (1996).  Northern  Indiana 
Public  Service  Company  has  requested 
that  the  Service  Agreement  be  allowed 
to  become  effective  as  of  February  27, 
1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 


Comment  date:  April  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  MidAmerican  Enei^  Company 

(Docket  No.  ER97-2206-O00J 

Take  notice  that  on  March  21, 1997, 
MidAmerican  Energy  Company 
(MidAmerican)  filed  with  die 
Commission  a  Network  Integration 
Transmission  Service  Agreement  and  a 
Network  Operating  Agreement,  both 
dated  March  1, 1997  and  entered  iilto  by 
MidAmerican  and  the  City  of  Geneseo, 
Illinois  (Geneseo)  in  accordance  with 
MidAmerican's  Open  Access 
Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  March  1,  1997  for  the 
Agreements  and,  accordingly,  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  MidAmerican  has  served  a 
copy  of  the  filing  on  Geneseo,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  April  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER97-2207-000) 

Take  notice  that  on  March  19, 1997, 
American  Electric  Power  Service 
Corporation,  (AEPSC)  tendered  for  filing 
executed  service  agreements  under  the 
AEP  Companies'  Power  Sales  Tariffs. 
The  Power  Sales  Tariff  was  accepted  for 
filing  effective  October  1, 1995,  and  has 
been  designated  AEP  Companies'  FERC 
Electric  Tariff  First  Revised  Volume  No. 
2.  AEPSC  requests  waiver  of  notice  to 
permit  the  service  Agreement  to  be 
made  effective  for  service  billed  on  and 
after  February  20, 1997. 

A  copy  of  the  filing  was  served  upon 
the  parties  and  the  State  Utility 
Regidatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  April  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Louisville  Gaa  &  Electric  Con^iany 

[Docket  No.  ER97-220fr-000) 

Take  notice  that  on  March  21, 1997, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  PanEnergy  Power 
Services  imder  Rate  GSS. 

Comment  date:  April  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER97-2209-0001 

Take  notice  that  on  March  21, 1997, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Electric 
Clearinghouse,  Inc.  under  Rate  GSS. 

Comment  date:  April  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER9 7-2 2 10-000) 

Take  notice  that  on  March  21, 1997, 
Central  Illinois  Public  Service  Company 
(GIFS)  submitted  a  service  agreement, 
dated  March  17, 1997,  establishing  CMS 
Marketing,  Services  and  Trading  (CMS) 
as  a  customer  under  the  terms  of  CIPS' 
Open  Access  Transmission  Tariff. 

CIPS  requests  an  effective  date  of 
March  17,  1997.  for  the  service 
agreement.  Accordingly.  CIPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  CMS  and  the  Illinois 
Commerce  Commission. 

Comment  date:  April  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER97-2214-000J 

Take  notice  that  on  March  24, 1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  an  amendment  to  Rate  Schedule 
No.  85,  an  agreement  with  Baltimore 
Gas  &  Electric  (BG&E)  for  the  sale  of 
energy  and  capacity. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
BG&E. 

Comment  date:  April  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER9 7-2 2 17-000) 

Take  notice  that  on  March  24, 1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Atlantic  Electric  (Atlantic). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Atiantic. 

Comment  date:  April  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER97-2218-000) 

Tsike  notice  that  on  March  24, 1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  CNG  Power  Services  Corporation 
(CNG). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
CNG. 

Comment  date:  April  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Canal  Electric  Company 

[Docket  No.  ER97-2219-000) 

Take  notice  that  on  March  20, 1997, 
Canal  Electric  Company,  in  connection 
with  Financial  Accounting  Standards 
No.  106,  Postretirement  Benefits  Other 
than  Pensions  (PBOPs)  on  an  accrual 
basis,  tendered  for  filing  the  1996 
actuarial  report  and  its  impact  on  Rate 
Schedules  1,  2,  3,  4, 17  and  21  which 
are  formula  rate  contracts.  The  1996 
figures  indicate  a  reduction  in 
postretirement  costs  of  $19,665. 

Comment  date:  April  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Cambridge  Electric  Light  Company, 
Boston  Edison  Company 

(Docket  No.  ER9 7-2 2 20-000) 

Take  notice  that  on  March  21, 1997, 
Cambridge  Electric  Light  Company 
tendered  for  filing,  pursuant  to 
Commission  Rule  602,  a  SetUement 
Agreement  which  would  resolve  a 
dispute  between  Boston  Edison 
Company  (BECo)  and  Cambridge 
Electric  Light  Company  (Cambridge) 
relating  to  the  rate  applied  for 
transmission  services  by  BECo  to 
Cambridge  under  the  New  England 
Power  Pool  Agreement  that  implicates 
the  terms  of  their  support  agreement  for 
Substation  No.  509. 

Comment  date:  April  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  UtiliCorp  United  Inc. 

(Docket  No.  £597-27-000] 

Take  notice  that  on  March  26, 1997, 
UtiliCorp  United  Inc.  filed  an 
application,  under  §  204(a)  of  the 
Federal  Power  Act,  seeking 
authorization  to  issue  up  to  and 
including  5,000,000  shares  of  common 
stock,  par  value  $1.00  per  share, 
pursuant  to  a  Dividend  Reinvestment 
and  Common  Stock  Purchase  Plan;  up 
to  2,500,000  shares  of  common  stock. 


par  value  51.00  per  s]iare,  pursuant  to 
the  Applicant's  Restated  Savings  Plan; 
up  to  and  including  10,000,000  shares 
of  common  stock,  par  value  $1.00  per 
share,  in  one  or  more  public  offerings; 
and  up  to  $500  million  of  debt  securities 
to  be  issued  from  time  to  time  in  one  or 
more  series.  Applicant  also  requests  an 
exemption  from  the  Commission's 
competitive  bidding  and  negotiated 
placement  requirements. 

Comment  date:  May  1,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Virginia  Electric  and  Power 
Company 

(Docket  No.  OA97-56&-000) 

Take  notice  that  on  March  21, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing 
amendments  to  the  Interconnection 
Agreement  between  Virginia  Electric 
and  Power  Company  (Virginia  Power  or 
the  Company)  and  the  PJM  Group 
(Virginia  Power  Rate  Schedule  FPC  No. 
73).  The  purpose  of  the  filing  is  to 
unbundle  the  generation  and 
transmission  components  of  the  Virginia 
Power  economy  sales  under  that  Tariff. 
The  amendments  reflect  the  actions 
taken  by  Virginia  Power  beginning  on 
January  1, 1997  to  effectively  unbundle 
its  sales  under  that  rate  schedule. 
Virginia  Power  has  requested  an 
effective  date  of  January  1, 1997  for  the 
amendments. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Utilities  Commission  and  the  Manager 
of  the  PJM  Interconnection. 

Comment  date:  April  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasheU, 

Secretary. 

|FR  Doc.  97-9360  Filed  4-10-97:  6:45  am] 

MUJNQ  CODE  SriT-OI-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11553-000  Alaska] 

Lace  River  Hydroelectric  Proiect; 
Notice  of  Intent  To  Conduct 
Environmental  Scoping  Meetings  and  a 
SHeVistt 

April  7, 1997. 

The  Energy  Policy  Act  of  1992  allows 
applicants  to  prepare  their  own 
environmental  assessment  (EA)  for 
hydropower  projects  and  file  it  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  along  with  their  license 
application  as  part  of  the  "applicant- 
prepared  EA"  process.  Lace  River  Hydro 
(LRH)  intends  to  prepare  an  EA  to  file 
with  the  Commission  for  the  proposed 
Lace  River  Hydroelectric  Project.  LRH 
will  hold  an  environmental  scoping 
meeting,  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  to  identify  the  scope  of  issues  that 
should  be  analyzed  in  the  EA. 

Scoping  Meetiiig 

The  time  and  location  of  the  joint 
public  and  agency  scoping  meeting  is: 

Date:  Thursday,  May  1,  1997. 

Place:  Alaska  Division  of 
Governmental  Coordination,  Court  Plaza 
Building,  240  Main  Street,  Suite  300, 
Jimeau,  Alaska. 

Time:  12:00  p.m.  (noon). 

At  the  scoping  meetings,  LRH  will:  (1) 
Summarize  the  tentative  environmental 
issues  and  concerns  on  the  project,  (2) 
outline  those  preliminary  resources  that 
they  believe  would  not  require  a 
detailed  analysis,  (3)  identify  reasonable 
alternatives  to  be  addressed  in  the  EA, 
(4)  solicit  from  the  meeting  participants 
all  available  baseline  information, 
especially  quantitative  data,  on  the 
resource  issues,  and  (5)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA,  including  views  supporting  or 
opposing  AP&T's  preliminary  views. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
and  encouraged  to  attend  either  or  both 
meetings  to  assist  in  identifying  and 
clarifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EA. 


To  help  focus  discussions  at  the 
meetings,  LRH  will  prepare  and 
distribute  to  the  participants  prior  to  the 
meetings,  the  Initial  Consultation 
Package  and  Scoping  Document  1  for 
this  project  Copies  of  this  scoping 
document  can  be  obtained  by  calling 
Mr.  Earle  V.  Ausman  of  LRH  at  (907) 
258-2420,  or  can  be  obtained  directly  at 
either  meeting. 

Site  Visit 

LRH  will  also  conduct  a  site  visit  to 
the  proposed  Lace  River  Project  on 
Wednesday,  April  30, 1997.  Those 
attending  must  meet  at  the  Echo  Bay  (at 
the  end  of  the  road)  by  10  a.m.  and 
promptly  leave  for  the  project  site,  via 
floatplane.  Because  of  the  remoteness, 
snowpack  that  time  of  the  year,  and 
difficulfy  of  ground  access  at  the 
proposed  project  site,  a  flyover  would 
provide  an  efficient  view  of  the  site. 
Those  attending  the  site  visit  should  be 
physically  fit,  must  wear  warm  clothing 
and  hip  waders,  and  may  be  asked  to 
sign  a  waiver  of  liability  regarding 
floatplane  use. 

To  charter  enough  floatplanes  in 
advance  of  the  visit,  LRH  must  identify 
the  nimiber  of  individuals  interested  in 
flying  over  the  project  site.  Therefore,  if 
you  intend  on  visiting  the  proposed 
project  site,  you  must  first  register  with 
Mr.  Earle  V.  Ausman  of  LRH  at  (907) 
258-2420  no  later  than  April  24,  1997. 
If  inclement  weather  prevents  a  site  visit 
on  April  30th.  the  alternate  site  visit 
will  be  Friday,  May  2nd  at  the  same 
time. 

Meeting  Procedures 

The  meetings  will  be  conducted 
according  to  the  procedures  used  at 
Commission  scoping  meetings.  Because 
this  meeting  will  be  a  NEPA  scoping 
meeting  imder  the  APEA  process,  the 
Commission  will  not  conduct  a  NEPA 
scoping  meeting  after  the  application 
and  draft  EA  are  filed  with  the 
Commission. 

The  scoping  meeting  will  be  recorded 
by  a  stenographer,  and  thus  will  become 
a  part  of  the  formal  record  of  the 
proceedings  for  this  project. 

Those  who  choose  not  to  speak  during 
the  scoping  meeting  may  instead  submit 
written  comments  on  the  project. 
Written  conunenis  should  be  mailed  to: 
Mr.  Earle  V.  Ausman,  Lace  River  Hydro, 
1503  West  33rd  Avenue.  Suite  310, 
Anchorage,  Alaska  99503.  All 
correspondence  should  show  the 
following  caption  on  the  first  page: 
Scoping  Conunents,  Lace  River 
Hydroelectric  Project,  Project  No. 
11553-000,  Alaska. 

For  further  information,  please 
contact  Mr.  Earle  V.  Ausman  at  (907) 


258-2420  or  Mr.  Carl  Keller  of  the 

Commission  at  (202)  219-2831. 

Lois  D.  Casfaell, 

Secretary. 

[FR  Doc.  97-9320  Filed  4-10-9/;  8:45  am) 

BILUNQ  CODE  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Er>ergy  Regulatory 
Commission 

[Docket  No.  CP97-223-000I 

Southern  Natural  Gas  Company; 
Notice  of  intent  To  Prepare  an 
Environmental  Assessnient  for  the 
Proposed  Montgomery-Columbus 
At>andonment  and  Replacement 
Project  and  Request  for  Comments  on 
Environmental  Issues 

April  7,  1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  abandonment  of  87.4  miles  of 
natural  gas  transmission  pipeline  and 
the  construction  and  operation  of  5.5 
miles  of  natural  gas  transmission 
pipeline,  proposed  in  the  Montgomery- 
Columbus  Abandonment  and 
Replacement  Project.^  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

Summary  of  the  Proposed  Proiect 

Southern  Natural  Gas  Company 
(Southern)  wants  to  abandon  certain  of 
its  facilities  in  Alabama  and  replace  a 
portion  of  its  facilities  that  have 
deteriorated.  The  proposed 
ab€Lndonment  and  construction  will  not 
affect  Southern's  service  obligations. 
Southern  seeks  authority  to  abandon  in 
place: 

•  The  12-inch-diameter  Montgomery- 
Columbus  Mainline  from  milepost  (MP) 
79.709  to  MP  143.289  in  Dallas, 
Autauga,  and  Elmore  Counties.  This 
would  include  the  removal  of  the  East 
Flow  Regulator/Meter  Station  at  MP 
81.401,  and  block  valves,  gate  valves, 
and  taps  along  the  mainline; 

•  The  12-inch-diameter  Montgomery- 
Columbus  Loop  between  MP  81.209  and 
MP  100.729  in  Dallas,  Autauga,  and 
Elmore  Countries.  Southern  would  also 
remove  a  tap  and  gate  valves;  and 


•  The  6-inch-diameter  Selma  Pipeline 
between  MP  0.0  and  MP  4.338  in  Dallas 
County. 

Southern  seeks  authority  to  construct 
and  operate: 

•  About  4.04  miles  of  30-inch- 
diameter  loop  pipeline  &om  MP  261.00 
to  MP  265.04  along  the  South  Main 
System  in  Macon  County; 

•  About  1.5  miles  of  30-inch-diameter 
loop  pipeline  along  the  South  Main 
System  from  MP  183.657  and  MP 
185.167  in  Dallas  County. 

•  About  500  feet  of  6-inch-diameter 
pipeline  within  the  existing  right-of-way 
to  tie-in  the  Selma  Tap  and  Selma  Loop, 
and  install  a  regulator  at  the  Selma  Tap 
at  MP  83.420: 

•  Gas  heaters  at  MPs  109.733, 
116.919,  120.963,  and  142.970  on  the 
South  Main  System;  and 

•  Appurtenant  facilities,  including 
connecting  active  taps  presently  tied 
into  the  pipelines  being  abandoned  to 
its  adjacent  pipelines  (to  maintain 
service). 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.^  If  you  are 
interested  in  obtaining  procedural 
information  please  vmte  at  the  Secretary 
of  the  Commission. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  37.23  acres  of  land. 
Following  construction,  about  14.69 
acres  would  be  maintained  as  new  right- 
of-way.  The  remaining  22.54  acres  of 
land  would  be  restored  and  allowed  to 
revert  to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  dtmng  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 


'Soutfaeni  Natural  Gas  Company's  application 
wu  filed  with  the  Commission  under  Section  7  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  regulations. 


'  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  SSS  First  Street, 
N.E..  Washington.  DC  20426.  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
certain. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils; 

•  Water  resources,  fisheries;  and 
wetlands 

•  Vegetation  and  wildlife; 

•  Endangered  and  threatened  species; 

•  Land  use; 

•  Cultural  resources; 

•  Air  quality  and  noise; 

•  Public  safety. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

CKir  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Southern. 

•  One  residence  is  within  50  feet  of 
the  construction  right-of-way  at  MP 
263.469. 

•  Five  perennial  streams  are  crossed 
by  the  new  facilities. 

•  About  19.8  acres  of  forest  (9.2  acres 
of  upland  forest,  7.2  acres  of  pine 
plantation,  and  3.4  acres  of  forested 
wetlands)  would  be  cleared  for 
construction  of  the  new  facilities. 

•  About  35.4  acres  of  wetlands  would 
be  disturbed.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal,  and 


measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  (and  send  two 
copies)  to:  Lois  Cashell,  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  N.E.,  Room  1  A, 
Washington,  DC  20426; 

•  Reference  Docket  No.  CP97-223- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  May  7,  1997. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  docimients  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 
Lois  D.  CasheU, 
Secretary. 

(FR  Doc.  97-9316  Filed  4-10-97;  8:45  am) 
BiujNO  cooE  enr-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-580»-4] 

Request  for  Comments:  National  Oil 
and  i-lazardous  Substances  Pollution 
Contingency  Plan,  Sut)part  J;  Agency 
Information  Collection  Activities  up  for 
Renewal  (0MB  Control  Number:  2050- 
0141) 

AGENCY:  Environmental  Protection  ^ 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
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3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  OfBce  of 
Management  and  Budget  (OMB).  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  June  10, 1997. 

ADDRESSES:  Oil  Program  Center,  401  M 
Street  SW.  (5203G).  Washington,  DC 
20460.  Materials  relevant  to  this  ICR 
may  be  inspected  by  visiting  Public 
Docket  No.  NCP-J,  located  at  1235 
Jefferson  Davis  Highway  (ground  floorj, 
Arlington,  Virginia.  The  docket  is 
available  for  inspection  between  9:00 
a.m.  and  4:00  p.m.  Monday  through 
Friday,  excluding  Federal  holidays. 
Appointments  are  necessary  and  can  be 
made  by  calling  (703)  603-9232.  A 
reasonable  fee  may  be  charged  for 
copying  docket  material. 

FOR  FURTHER  INFOfMATION  COflTACT:  Gail 

Thomas,  (703)  603-8736.  Facsimile 
number  (703)  603-9116.  Electronic 
address:  thomas.gail@epamail.epa.gov. 
Note  that  questions,  but  not  comments, 
will  be  accepted  electronically. 

SUPPtEMENTARY  INFORMATION: 

Affected  Entities 

The  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP)  subpart  J  (40  CFR  300.900,  "Use 
of  Dispersants  and  Other  Chemicals") 
includes  criteria  for  listing  oil  spill 
mitigating  products  on  the  NCP  Product 
Schedule.  The  Product  Schedule  is 
required  by  section  311(d)(2)(G)  of  the 
Clean  Water  Act  (CWA),  as  amended  by 
the  Oil  Pollution  Act  of  1990  (OP A),  and 
identifies  "dispersants,  other  chemicals. 
and  other  spill  mitigating  devices  and 
substances,  if  any,  that  may  be  used  in 
carrying  out"  the  NCP.  Under  Subpart  J, 
respondents  wishing  to  add  a  product  to 
the  Schedule  must  submit  technical 
product  data  specified  in  40  CFR 
300.915  to  EPA's  Oil  Program  Center. 
The  specific  private  industry  sectors 
subject  to  this  action  include  but  are  not 
limited  to:  Manufacturers  of  dispersants, 
surface  washing  agents,  surface 
collecting  agents,  bioremediation  agents, 
and  other  chemical  agents  and 
biological  additives  used  as 
countermeasures  against  oil  spills. 
Affected  private  industries  can  be 
expected  to  fall  within  the  following 
industrial  classifications:  Manufacturers 
of  industrial  inorganic  chemicals  (SIC 
281),  manufacturers  of  industrial 
organic  chemicals  (SIC  286),  and 


manufacturers  of  miscellaneous 
chemical  products  (SIC  289). 

Tide 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan, 
Subpart  J.  OMB  Control  Number:  2050- 
0141.  EPA  Control  Number:  1664.02. 
Expiration  Date:  8/31/97. 

Abstract 

The  use  of  dispersants,  other  chemical 
agents,  and  bioremediation  agents  to 
respond  to  oil  spills  in  U.S.  waters  is 
governed  by  subpart  J  of  the  NCP  (40 
CFR  300.900).  EPA's  regulation,  which 
is  codified  at  40  CFR  300.00,  requires 
that  EPA  prepare  a  schedule  of 
"dispersants,  other  chemicals,  and  other 
spill  mitigating  devices  and  substances, 
if  any,  that  may  be  used  in  carrying  out 
the  NCP."  Under  subpart  J,  respondents 
wishing  to  add  a  product  to  the  Product 
Schedule  must  submit  technical  product 
daU  specified  in  40  CFR  300.915  to 
EPA.  EPA  places  oil  spill  mitigating 
products  on  the  Product  Schedule  if  all 
the  required  data  are  submitted.  The 
Product  Schedule  is  available  to  Federal 
On-Scene  Coordinators  (OSCs),  Regional 
Response  Teams  (RRTs),  and  Area 
Committees  for  determining  the  most 
appropriate  products  to  use  in  various 
spill  scenarios.  Subpart  J  ensures  that 
OSCs,  RRTs,  and  Area  Committees  have 
necessary  data  regarding  the  toxicity, 
effectiveness,  and  other  characteristics 
of  different  products  in  order  to  make 
more  informed  decisions  regarding  the 
use  of  such  products  during  Ume  critical 
spill  responses.  Because  local 
conditions  may  require  additional 
information,  RRTs  may,  under  the 
revisions,  require  supplemental  toxicity 
and  effectiveness  testing  of  products. 

Section  300.920(c)  allows  respondents 
to  assert  that  certain  information  in  the 
technical  product  data  submissions  is 
confidential  business  information.  EPA 
will  handle  such  claims  pursuant  to  the 
provisions  in  40  CFR  part  2,  subpart  B. 
Such  information  must  be  submitted 
separately  from  non-confidential 
information,  clearly  identified,  and 
clearly  marked  "Confidential  Business 
Information."  If  the  submitter  fails  to 
make  such  a  claim  at  the  time  of 
submittal,  EPA  may  make  the 
information  available  to  the  public 
without  further  notice. 

Products  currently  listed  on  the 
Product  Schedule  are  divided  into  five 
basic  categories:  dispersants,  suriace 
washing  agents,  surface  collecting 
agents,  bioremediation  agents,  and 
miscellaneous  oil  spill  control  agents. 
Under  subpart  J,  manufacturers  who 
wish  to  list  a  product  on  the  Schedule 


must  report  the  items  specified  below 
for  the  appropriate  category. 

Dispersants 

1.  Name,  brand,  or  trademark,  if  any, 
under  which  the  dispersant  is  sold; 

2.  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor; 

3.  Name,  address,  and  telephone 
number  of  primary  distributors  or  sales 
outlets; 

4.  Special  handling  information  and 
worker  precautions  for  storage  and  field 
application,  including  maximum  and 
minimiun  storage  temperatures; 

5.  Shelf  life; 

6.  Recommended  application 
procedures,  concentrations,  and 
conditions  for  use; 

7.  Results  of  the  effectiveness  test  set 
forth  in  Appendix  C  of  the  NCP; 

8.  Results  of  the  toxicity  test  set  forth 
in  Appendix  C  of  the  NCP; 

9.  Physical  properties  covered  by  the 
American  Society  for  Testing  and 
Material's  reference  standards; 

10.  Dispersing  agent  components; 

11.  The  concentrations  or  upper  limits 
of  any  heavy  metals,  cyanide,  and 
chlorinated  hydrocarbons;  and 

12.  The  identity  of  the  laboratory  that 
performed  tests,  the  qualifications  of  the 
laboratory's  staff,  and  laboratory 
experience  with  similar  tests. 

Under  NCP  subpart  J,  respondents 
must  test  some  products  for 
effectiveness  and  toxicity  and  provide 
the  results  to  EPA's  Oil  Program  Center. 
Dispersants  are  required  to  demonstrate 
a  45%  (±5%)  effectiveness  level  in  order 
to  be  placed  on  the  Schedule.  Only 
those  dispersants  that  meet  or  exceed 
the  effectiveness  acceptability 
threshold,  and  are  therefore  eligible  to 
be  listed  on  the  Schedule,  need  be 
tested  for  toxicity. 

Surface  Washing  Agents 

1.  Name,  brand,  or  trademark,  if  any. 
under  which  the  suriace  washing  agent 
is  sold; 

2.  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor, 

3.  Name,  address,  and  telephone 
number  of  primary  distributors  or  sales 
outlets; 

4.  Special  handling  information  and 
worker  precautions  for  storage  and  field 
application,  including  maximum  and 
minimum  storage  temperatures; 

5.  Shelf  life; 

6.  Recommended  application 
procedures,  concentrations,  and 
conditions  for  use; 

7.  Results  of  the  toxicity  test  set  forth 
in  Appendix  C  of  the  NCP; 


8.  Physical  properties  covered  by  the 
American  Society  for  Testing  and 
Material's  reference  standards; 

9.  Suriace  washing  agent  components; 

10.  The  concentrations  or  upper  limits 
of  any  heavy  metals,  cyanide,  and 
chlorinated  hydrocart>ons;  and 

11.  The  identity  of  the  laboratory  that 
performed  tests,  the  qualifications  of  the 
laboratory's  staff,  and  laboratory 
experience  with  similar  tests. 

Surface  Collecting  Agents 

1.  Name,  brand,  or  trademark,  if  any. 
under  which  the  surface  collecting  agent 
is  sold; 

2.  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor; 

3.  Name,  address,  and  telephone 
number  of  primary  distributors  or  sales 
outlets; 

4.  Special  handling  information  and 
worker  precautions  for  storage  and  field 
application,  including  maximum  and 
minimum  storage  temperatures; 

5.  Shelf  life; 

6.  Recommended  application 
procedures,  concentrations,  and 
conditions  for  use; 

7.  Results  of  the  toxicity  test  set  forth 
in  Appendix  C  of  the  NCP; 

8.  Pnysical  properties  coveried  by  the 
American  Society  for  Testing  and 
Material's  reference  standards; 

9.  Test  results  distinguishing  surface 
collecting  agents  from  other  chemical 
agents; 

10.  Surface  collecting  agent 
components; 

11.  The  concentrations  or  upper  limits 
of  any  heavy  metals,  cyanide,  and 
chlorinated  hydrocarbons;  and 

12.  The  identity  of  the  laboratory  that 
performed  tests,  the  qualifications  of  the 
laboratory's  staff,  and  laboratory 
experience  with  similar  tests. 

Bioremediadon  Agents 

1.  Name,  brand,  or  trademark,  if  any, 
under  which  the  bioremediation  agent  is 
sold; 

2.  Name,  address,  and  telephone 
niunber  of  the  manufacturer,  importer, 
or  vendor; 

3.  Name,  address,  and  telephone 
number  of  primary  distributors  or  sales 
outlets; 

4.  Special  handling  information  and 
worker  precautions  for  storage  and  field 
application,  including  maximum  and 
minimum  storage  temperatures; 

.    5.  Shelf  life; 

6.  Recommended  application 
procedures,  concentrations,  and 
conditions  for  use; 

7.  Results  of  the  effectiveness  test  set 
forth  in  Appendix  C  of  the  NCP; 

8.  For  microbiological  cult\ires.  a 
listing  of  all  microorganisms  by  species, 


including  percentages,  special  nutrient 
requirements,  etc.; 

9.  For  enzyme  additives,  information 
on  the  enzyme,  including  source, 
operating  conditions,  shelf  life,  etc.; 

10.  The  identity  of  the  laboratory  that 
performed  tests,  the  qualifications  of  the 
laboratory's  staff,  and  laboratory 
experience  with  similar  tests. 

Miscellaneous  Oil  Spill  Control  Agents 

1.  Name,  brand,  or  trademark,  if  any, 
imder  which  the  miscellaneous  oil  spill 
control  agent  is  sold; 

2.  Name,  address,  and  telephone 
number  of  the  manufacturer,  importer, 
or  vendor; 

3.  Name,  address,  and  telephone 
number  of  primary  distributors  or  sales 
outlets; 

4.  Special  handling  information  and 
worker  precautions  for  storage  and  field 
application,  including  maximimi  and 
minimum  storage  temperatures; 

5.  Shelf  life; 

6.  Recommended  application 
procedures,  concentrations,  and 
conditions  for  use; 

7.  Results  of  the  toxicity  test  set  forth 
in  Appendix  C  of  the  NCP; 

8.  Physical  properties  covered  by  the 
American  Society  for  Testing  and 
Material's  reference  standards; 

9.  Miscellaneous  oil  spill  control 
agent  components; 

10.  The  concentrations  or  upper  limits 
of  any  heavy  metals,  cyanide,  and 
chlorinated  hydrocarbons; 

11.  Information  on  any 
microbiological  cultures,  enzyme 
additives,  or  nutrient  additives;  and 

12.  The  identity  of  the  laboratory  that 
performed  tests,  the  qualifications  of  the 
laboratory's  staff,  and  laboratory 
experience  with  similar  tests. 

Respondents  submit  the  required  data 
to  EPA  in  hard  copy.  If  the  data  are 
approved  by  EPA,  they  are  entered 
electronically  on  the  Product  Schedule. 
The  data  are  then  made  available  to 
OSCs  through  five  media:  (1)  Hard  copy; 
(2)  computer  disk;  (3)  electronic  mail; 
(4)  NOAA  First  Class;  and  (5)  File 
Transfer  Protocol.  The  five  options 
ensure  that  OSCs  can  obtain  the 
information  as  efficiently  as  possible 
and  that  the  information  is  useful  in 
practice. 

Recordkeeping 

No  specific  recordkeepihg  activities 
are  required  under  Sub{>art  J  of  the  NCP. 

Purpose  of  Data  Collection 

The  Product  Schedule  is  available  for 
use  by  OSCs.  Regional  Resp>onse  Teams 
(RRTs),  and  Area  Committees  in 
determining  the  most  appropriate 
products  to  use  in  various  spill 


scenarios.  Under  40  CFR  300.910(a), 
RRTs  and  Area  Committees  are  required 
to  address  the  desirability  of  using  the 
products  on  the  Product  Schedule  in 
their  Regional  Contingency  Plans  (RCPs) 
and  Area  Contingency  Plans  (ACPs), 
respectively.  The  required  information 
is  needed  from  the  respondent  so  that 
the  OSCs.  RRTs,  and  Area  Committees 
can  make  informed  decisions  to  safely 
employ  chemical  countermeasures  to 
control  oil  discharges.  Correct  product 
use  is  critical  in  emergency  situations. 
Subpart  J  ensures  that  OSCs.  RRTs,  and 
Area  Committees  have  necessary  data 
regarding  the  toxicity,  effectiveness,  and 
other  characteristics  of  different 
products. 

Burden  Statement 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  the  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  to  collect,  validate,  and 
verify  information,  process  and 
maintain  information,  and  disclose  and 
provide  information;  adjust  methods  to 
comply  with  any  new  requirements  and 
instructions;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

This  notice  provides  the  Agency's 
estimate  of  burden  to  respondents  to 
perform  the  required  actions  under  40 
CFR  300.900.  "The  burden  is  estimated 
in  terms  of  the  time  spent  by 
respondents  to  complete  activities 
necessary  to  submit  an  application  for 
listing  a  product  on  the  Schedule,  i.e., 
review  instructions  and  guidance; 
search  existing  data  sources;  gather  and 
maintain  the  data  received  (including 
conducting  any  tests  that  may  be 
necessary);  and  complete,  review,  and 
submit  the  information. 

The  Agency  developed  the  burden 
hours  estimates  for  manufacturers  of  an 
oil  spill  mitigating  product  based  on 
consultations  with  Federal  OSCs, 
chemical  countermeasure  experts,  such 
as  Scientex  Corporation  personnel, 
technical  experts,  both  international  and 
domestic,  such  as  persoimel  at  the 
National  Environmental  Technology 
Applications  Center,  and  various 
conunercial  laboratories.  The  Agency  is 
soliciting  public  comment  on  the 
burden  estimates  contained  in  the 

notice. 

Except  for  effectiveness  and  toxicity 
testing,  the  data  items  discussed 
previously  should  already  be  available 
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to  respondents  through  (nistomary 
business  practices  (i.e.,  normal  research 
and  development  activities). 
Effectiveness  and  toxicity  tests,  where 
applicable,  burden  respondents  with  the 
additional  task  of  sending  the  product  to 
a  laboratory  for  testing. 

Processing,  compiling,  and  reviewing 
the  information  required  under  subpart 
J  requires  the  following  respondent 
activities: 

•  Inserting  simple  information; 

•  Drafting  short  answers; 

•  Drafting  narrative  answers  and 
preptiring  backup  documentation; 

•  Secretarial/clerical  support;  and 

•  Managerial  review. 

Under  subpart  J,  the  respondent  must 
also  notify  EPA  of  any  changes  in  the 
composition,  formulation,  or 
application  of  the  dispersant,  surface 
washing  agent,  surface  collecting  agent, 
bioremediation  agent,  or  miscellaneous 
oil  spill  control  agent.  If  the  change  is 
likely  to  alter  the  effectiveness  or 
toxicity  of  the  product,  EPA  may  require 
retesting.  If  EPA  decides  that  retesting  is 
necessary,  the  submitter  must  have  the 
product  tested  in  a  laboratory  and  send 
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a  summary  of  the  results  along  with  the 
qualifications  of  the  laboratory  staff  to 
EPA. 

The  burden  to  respondents  is 
estimated  in  terms  of  the  time  (in  hours) 
spent  by  respondent  personnel  to 
comply  with  the  information  collection 
activities.  These  burden  estimates  are 
based  on  the  following  set  of  time  range 
assumptions: 

•  Insert  simple  information,  0.0-0.5 
hours. 

•  Draft  short  answers,  0.5-1.0  hours. 

•  Draft  narrative  answers  and  prepare 
backup  materials,  2.0-5.0  hours. 

•  Managerial  review.  One-fifth  of  the 
time  required  to  complete  the  response 
items. 

•  Secretarial/clerictil  support,  5.0- 
10.0  hours  (per  response). 

The  time  estimates  include  the  time  to 
complete  each  individual  response  item 
as  required  under  NCP  subpart  J,  as  well 
as  (depending  on  the  type  of 
information  requested)  time  to:  review 
inst^ctions,  search  existing  data 
sources,  prepare  backup  documentation, 
and  maintain/record  the  data. 


Exhibit  1  shows  the  unit  burden  (in 
hours)  for  respondents  under  subpart  J. 
Surface  washing  agents  are  placed  wiUi 
surface  collecting  and  miscellaneous  oil 
spill  control  agents  in  the  exhibit 
because  similar  data  items  are  required 
for  each.  As  demonstrated  in  Exhibit  1, 
the  unit  burden  ranges  are:  dispersants, 
17-40  hours;  surface  collecting  agents, 
15.5-36  hours;  surface  washing  agents, 
15.5-36  hours;  miscellaneous  oil  spill 
control  agents,  15.5-36  hours;  and 
bioremediation  agents,  14-33  hours. 
Although  sorbents  are  not  included  on 
the  Product  Schedule,  sorbent 
manufacturers  are  required  to  certify  the 
composition  of  their  product.  The 
written  certification,  which  will  certify 
that  a  sorbent  meets  the  definition  in 
subpart  J,  may  be  requested  by  OSCs 
when  determining  whether  to  use  a 
sorbent. '  The  estimated  unit  burden  for 
sorbent  certification  is  2.0-3.5  hours. 
Because  sorbents  are  not  listed  on  the 
Product  Schedule,  the  small  burden  of 
sorbent  certification  is  not  shown  in  the 
exhibit. 


Exhibit  l  .—Respondent  Burden  for  the  Data  Items  Required  Under  NCP  Subpart  J 


Response  form  items 


Product,  manufacturer,  and  distributor  information 

Special  handNng  information  and  precautions  

Shelf  life  information 

Recommended  application  procedures 

Toxicity  testing  information 

Eftoctiveness  testing  information 

List  of  ASTM  physical  properties  

Test  resutts  for  disdnguohing  surface  ooNecting 

agents  from  other  chemical  agents. 

List  ol  product  compooerrts 

An^ysis  resutts  tor  heavy  metals,  cyanide,  and 

chkxinated  hydnx:aft>ons. 

Identity  of  laboratory  perlomiing  tests 

Information  on  microbtoiogical  cultures,  eruyme 

addMves,  and  nutrient  addttives. 
Descriptton  of  how  the  product  works  and  Its  uses 


Untt  Burden 

Frequency  of  response 

AnrHja*  Burden „ 

N/A^-No  response  required  tor  this  item. 

*2/year. 

>6/year. 


Respondent  activities 


Dispersants 


Simple  information  

Short  answer 

Simple  information  

Short  answer 

Narrative  answer 

Narrative  answer 

Short  answer 

Short  answer 

Narrative  answer „... 

Short  answer 

Narrative  answer , 

Narrative  answer , 

Short  answer 

Maruigerial  Review  

SecrelanaiAi^iericai  Sup- 
port 


Burden  (hours) 


Surface  washing 
agents,  surface  col- 
lecting agents,  and 

miscellaneous  oil 
spill  control  agents 


0—0.5 

0.5—1 

0-0.5 

0.5—1 

2.0-5.0 

2.0-5.0 

0.5—1 

N/A 

2.0-6.0 
0.5—1 

2.0-6.0 
N/A 

N/A 

2.0—6.0 

5.0—10.0 

17.0-40.0 

D 
57 


Bioremediation 
agents 


0—0.5 
0.5—1 
0-0.5 
0.5—1 
2.0—5.0 
N/A 
0.5—1 
0.5—1 

2.0—6.0 
0.5—1 

2.0—6.0 
N/A 

0.5—1 

1.5—4.0 

5.0—10.0 

15.5—36.0 

P) 
155 


0—0.5 

0.5—1 

0-0.5 

0.5—1 

N/A 

2.0—5.0 

N/A 

N/A 

N/A 
N/A 

2.0-5.0 
2.0-6.0 

N/A 

2.0-5.0 

5.0—10.0 

14.0—33.0 

(^ 
141 


Unit  cost  (cost  per  individual 
response)  is  based  on  two  components: 
labor  cost  and  laboratory  cost  Labor 


cost  results  from  the  amount  of  time 
spent  by  industry  persoimel  supplying 
the  required  data.  The  cost  for  labor  is 


derived  by  multiplying  the  unit  burden 
hours  presented  in  Exhibit  1  by  the 
wage  rate  for  industry  persoimel.  The 


'  Dm  feUowing  modd  cortification  (tatsment 
•ufBcM:  "(SORBENT  NAME]  u  a  sofbent  matanal 


and  consists  soUly  of  tiie  matarials  listed  in 
5  300.915(gKl)  of  the  NCP." 
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hourly  rates,  in  1996  dollars,  are  $38.01 
for  Management,  $28.74  for  Technical, 
and  $17.19  for  Clerical. 

These  wage  rates  reflect  private 
industry  averages,  which  were 
estimated  by  the  Bureau  of  Labor 
Statistics  (BLS)  based  on  a  survey  of 
22,000  occupations  within  4,200 
establishments  in  the  private  sector. 
These  rates  include  direct  salary  and 
fringe  benefits.  In  addition,  these  BSL 
rates  were  adjusted  to  include  overhead 
costs  through  a  17  percent  multiplier.^ 

The  wage  rate  used  in  this  analysis  is 
a  weighted  hourly  rate  that  reflects  the 
assumption  that  the  total  number  of 
work  hours  necessary  for  completing  an 
application  form  is  divided  among  three 
labor  categories  in  the  following  way: 
20%  for  managerial  staff  to  direct  and 
review  activities;  70%  for  technical  staff 
to  conducting  the  majority  of  the 
information  collection  activities;  and 
the  remaining  10%  for  clerical  support. 
Based  on  the  above  assumptions,  the 
weighted  hourly  wage  rate  developed 
for  this  FR  is 

(.20)($38.01)+(.70M$28.74)+(.10)($17.19) 
=$29.43  per  hour. 

Laboratory  costs  are  incurred  when  a 
respondent  must  test  its  product  for 
effectiveness  and/or  toxicity  according 
to  the  methods  outlined  in  Appendix  C 
of  the  NCP.  In  order  to  provide  the 
necessary  information,  respondents 
need  to  have  their  product  tested  at  a 
laboratory.  The  costs  for  toxicity  tests 
for  dispersants,  svuface  collecting 
agents,  surface  washing  agents,  and 
miscellaneous  oil  spill  control  agents 


are  estimated  to  cost  $5,000  each. 
Dispersant  effectiveness  testing  will  cost 
an  estimated  $500  each  using  the 
swirling  flask  method.  A  dispersant 
must  exceed  the  45%  (±5%)  threshold 
in  order  to  be  listed  on  the  Schedule. 
The  protocol  for  effectiveness  testing  of 
bioremediation  agents  under  subpart  J  is 
estimated  to  cost  $8,000.' 

The  imit  costs  for  each  respondent  to 
comply  with  the  information  collection 
requirements  are  presented  in  Exhibit  2 
for  subpart  J.  The  luiit  costs  are 
presented  as  ranges,  reflecting  the 
ranges  of  burden  estimates.  The  unit 
cost  is  the  simi  of  the  labor  cost  and  the 
laboratory  cost. 

The  unit  costs  imder  subpart  J  are: 
Dispersants,  $6,000 — $6,677;  siuface 
washing  agents,  $5,456 — $6,059;  surface 
collecting  agents,  $5,456 — $6,059; 
miscellaneous  oil  spill  control  agents, 
$5,456 — $6,059;  and  bioremediation 
agents,  $8,412— $8,971.  Certification  of 
sorbent  materials  costs  the  average 
respondent  (2.75  hours/certification  x 
$29.43/hour  =)  $80.93.  Because  sorbents 
are  not  listed  on  the  Product  Schedule, 
the  small  cost  of  sorbent  certification  is 
not  shown  in  the  exhibit. 

The  number  of  responses  expected 
annually  over  the  three-year  ICR 
approval  period  has  been  estimated 
based  on  the  average  rate  of  applications 
for  listing  on  the  Schedule  over  the  last 
three  years.  It  is  estimated  that 
responses  would  be  submitted  for  6 
bioremediation  agents,  3  sur&ce 
washing  agents,  0  surface  collecting 
agents,  3  miscellaneous  oil  spill  control 


agents,  and  2  dispersants  each  year  of 
the  ICR  period;  consequently,  EPA 
estimates  that,  on  average  14  total 
product  listings  will  occur  each  year  of 
the  ICR  period. 

The  annual  burdens  (i.e.,  the  burdens 
to  all  respondents  within  a  product 
category)  are  presented  at  the  bottom  of 
Exhibit  1.  The  aimual  burden  is  arrived 
at  by  multiplying  the  average  unit 
burden  (the  midpoint  of  the  range]  by 
the  estimated  frequency  of  responses 
per  year. 

Based  on  the  annual  burdens  shown 
in  Exhibit  1 ,  the  total  annual  burden 
under  subpart  J  will  be  (57+155+141=) 
353  hours  for  all  14  respondents. 
However,  it  is  also  expected  that  6 
sorbent  manufacturers  per  year  will 
have  to  certify  the  composition  of  their 
product,  at  an  annual  burden  of  (6 
products  X  2.75  hours/product  =)  16.5 
hours.  Therefore,  the  total  annual 
burden  to  manufacturers  under  subpart 
J  will  be  340  hours. 

The  annual  costs  for  the  product 
categories  are  presented  at  the  bottom  of 
the  tables  in  Exhibit  2.  These  are 
calculated  by  multiplying^e  unit  cost 
for  listing  a  product  imder  each  category 
by  the  number  of  products  exp>ected  to 
be  listed  in  each  category  on  an  annual 
basis. 

It  is  also  expected  that  6  sorbent 
manufacturers  per  year  will  have  to 
certify  the  composition  of  their  product, 
at  an  aimual  cost  of  ($80.93/response  x 
6  responses  =)  $485.58.  The  total  aimual 
cost  to  manu&cturers  under  subpart  J 
will,  therefore,  be  $99,710. 


Exhibit  2.— Respondent  Cost  for  Activities  Required  Under  NCP  Subpart  J 


NCP  Subpart  J 


LatwrCost: 

(#  of  hours  X  $29.43/hour)  

Laboratory  Cost: 

— Effectiveness  

—Toxicity 

Unit  Cost 

Frequency  of  response  

Annual  Cost 

N//V— No  response  required  for  this  item. 
^  2  per  year. 
26  per  year. 


Dispersants 


$500-$1,177 

500 

5,000 


6,000-6,677 

(') 


12.677 


Surface  washing 

agents,  surface 

collecting  agents, 

and  miscellaneous 

oil  spill  control 

agents 


$456-$1,059 

N/A 
5,000 


5,456-6,059 


34,545 


Bioremediation 
agents 


$412-$971 

8,000 
N/A 


8,412-8,971 


52,149 


With  respect  to  Agency  burden  tmder 
subpfut  J,  EPA  will  perform  the 


following  activities  when  a 
manufacturer  applies  to  have  a  product 


listed  on  the  Product  Schedule,  when  a 
product  already  on  the  Schedule  is 


2  The  overhead  multiplier  was  computed  based 
on  the  average  state  benefit  load  reported  in 
Employer  Costs  for  Employee  Compensation,  March 
1995. 


>  Estimates  from  National  Environmental 
Technology  Applications  Center. 


178M 


F«d«nit  Ragirter  /  Vol.  62.  No.  70^  Friday,  April  11,  1907  /  NoUces 


Federal  Register  /  Vol.  62,  No.  70  /  Friday,  April  11,  1997  /  Notices 


17807 


changed  in  composition,  formulation,  or 
application: 

— Receive  and  process  the  data; 

— Review  the  data  for  completeness  and 
procedural  accuracy; 

— Notify  the  respondent  of  the  decision 
on  listing  the  product  on  the 
SchediUe;  and 


— If  approved,  place  the  product  on  the 
Schedule,  store  the  data,  and  supply 
the  data  upon  request. 

EPA's  decision  to  place  a  product  on 
the  Schedule  is  based  solely  on  the 
completeness  of  the  information 
presented  and  whether  required 
efiiectiveness  thresholds  are  met 


Exhibit  3  provides  estimates  of  the 
unit  burden  and  unit  cost  to  EPA  for 
processing  information  on  products  to 
be  listed.  Burden  estimates  are  based  on 
EPA's  experience  with  placing  products 
on  the  Schedule  ujider  subpart  J.  Under 
subpart  J,  EPA's  burden  is  12  hours  per 
listing  application  for  all  product 
categories. 


Exhibit  3.— EPA  Burden  To  Implement  NCP  Subpart  J 


NCPsutjpartJ 


Process  submitted  data 

Review  data  tor  approval  

Notify  respondent  o(  decision 
Store  data 


Unit  Burden 

Frequency  of  response 


Annual  Burden 


^  2  per  year.    . 
^6  per  year. 


The  unit  costs  to  EPA  for  processing 
each  type  of  application  are  presented 
in  Exhibit  4  for  subpart  J.  Labor  rates  for 
government  workers  reflect  the  median 
GS  level  salaries  for  managerial  and 
technical  positions  at  EPA,  based  on  the 
Office  of  Personnel  Management's 
January  1997  general  schedule  salary 
table.  The  hourly  rate  are:  $44.46  for 
management  (GS-13)  and  S31.20  for 
technical  (GS-11).  These  rates  include 
both  direct  salary  and  personnel 
benefits  (medical  insurance,  income 
protection,  etc.;  estimated  at  60%  of 
direct  salary).'*  For  purposes  of  this 
information  collection,  a  weighted 
government  wage  is  used  that  assumes 
•n  equal  amount  of  managerial  (GS-13) 
and  technical  (GS-11)  time  for 
processing  and  reviewing  applications. 
This  weighted  government  wage  rate  is 
(.5O)($44.46)+(.50)($31.20)=$37.83  per 
hour.  This  wage  rate  is  multiplied  by 
the  hours  in  Exhibit  3  to  obtain  the  cost 
to  EPA  for  labor.  The  cost  for  labor  per 


Burden  (hours) 


Dispersants 


application  is  (S37.83/hour  x  12  hours 
=)  $454  for  all  applications. 

For  dispersants  under  subpart  J, 
§  300.920  (a)(2)  gives  EPA  the  right  to 
verify  test  results  and  consider  the 
results  of  EPA's  verification  testing  in 
determining  whether  the  dispersant 
meets  the  listing  criteria.  For  purposes 
of  this  analysis.  EPA  estimates  that  10 
percent  of  all  submitted  dispersant 
applications  will  undergo  verification 
tests  at  a  cost  of  $500  per  test.  Thus,  on 
average,  EPA  estimates  that  verification 
testing  will  cost  approximately  $50  per 
dispersant  submission.  This  results  in  a 
total  unit  cost  of  $504  per  dispersant 
application  under  subpart  J.  There  are 
no  costs  in  addition  to  labor  costs  for 
other  types  of  products  under  subpart  J. 

The  annual  burdens  and  costs  to  EPA 
imder  subpart  J  are  presented  at  the 
bottom  of  the  tables  in  Exhibits  3  and  4, 
respectively.  The  annual  burden 
depends  on  the  frequency  of 
applications.  As  mentioned  previously, 
it  is  estimated  that,  under  subpart  J, 
applications  would  be  received  for  6 


5.0 
4.0 
2.0 
1.0 


12.0 

(•) 


24 


Surface  washing 

agents,  surface 

collectiiig  agents, 

and  miscellaneous 

oil  spill  control 

agents 


5.0 
4.0 
2.0 
1.0 


12.0 
(^) 


72 


Bioremediation 
agents 


5.0 
4.0 
2.0 
1.0 


12.0 


72 


bioremediation  agents,  3  surface 
washing  agents,  3  miscellaneous  oil 
spill  control  agents,  and  2  dispersants. 

The  annual  agency  burden  is 
determined  by  multiplying  the  unit 
agency  burden  by  the  frequency  of 
applications.  For  example,  it  is 
estimated  that  the  average  request  to  list 
a  dispersant  would  require  12  hours  of 
EPA  staff  time  under  subpart  J  (as 
shown  in  Exhibit  3).  It  is  also  estimated 
that  EPA  would  process  two 
applications  for  dispersants  each  year, 
as  mentioned  above.  The  annual  burden 
to  EPA  for  dispersants  under  subpart  J 
would,  therefore,  be  (12  hours/ 
application  x  2  applications)  =  24  hours. 
The  total  annual  burden  will  be 
(24+72+72)  =  168  hours. 

The  annual  cost  to  EPA  is  calculated 
by  multiplying  the  unit  costs  presented 
in  Exhibit  4  by  the  frequencies  of 
application.  For  example,  under  subpart 
J,  the  annual  cost  to  EPA  for  dispersants 
would  be  ($554/application  x  2 
applications  =)  $1,108.  The  total  annual 
cost  will  be  ($l,108+$2,724+$2,724  =) 
$6,556. 


EXHIBIT  4.— EPA  Cost  To  iMPLEMarr  NCP  Subpart  J 

NCPsubpartJ 

Dispersants 

Surface  washing 

agents,  surface 

coliecting  agents, 

and  miscellaneous 

oil  spin  control 

agents 

BiorennedMtKXi 
agents 

Labor  Cost: 

(§  of  hours  X  $37  83/hour)  

$454 

Moa 

N/A 

$454 

N/A 
N/A 

$454 

Laboratory  Cost: 

—Toxicity . .........~~. — 

N/A 
N/A 

Unit  cost ....- 

Frequency  of  response  

554 

(2) 

454 

(3) 

454 

(3) 

Annual  Cost ~ 

1.108 

2.724 

2,724 

^  EPA  assumes  that  it  will  on  average  verify  2  out  of  every  10  dispersants  at  $500  per  test 
N//V— No  response  required  for  this  item. 
^2  per  year. 
36  per  year. 


As  part  of  the  Agency's  efforts  to 
reduce  the  overall  paperwork  burden  on 
regulated  &cilities,  EPA  would  like  to 
solicit  comments  on  how  the  Agency 
could  best  reduce  the  total  paperwork 
burden  hours  for  this  rule  while 
maintaining  an  effective  level  of 
environmental  protection.  EPA  also 
would  like  to  solicit  public  comments 
to:  (i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  Agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (iv)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

No  person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
ntmiber.  The  OMB  control  niunbers  for 
EPA's  regulations  are  displayed  at  40 
CFR  Part  9.  Send  comments  regarding 
these  matters,  or  any  other  aspects  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  address  listed  above  under 
ADDRESSES  near  the  top  of  this  Notice. 


''U.S.  EnviroamanUl  Protectioa  Agancy,  ICR 
Handbook.  }\ia»  19S2.  p.  3a 


Dated:  April  3, 1997. 
Elaine  Davtes, 

Deputy  Director,  Office  of  Emergency  and 
Remedial  Response. 

[FR  Doc.  97-9379  Filed  4-10-97;  8:45  am] 
BttJJNQ  cooe  esao-eo-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6810-4] 

Agency  Information  Collectton 
Activities:  Submission  for  OMB 
Review,  Comment  Request;  Collection 
of  Compliance  Information  From 
Automotive  Service  and  Repair  Shops 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKm:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICK)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Collection  of  Compliance  Information 
from  Automotive  Service  ai\d  Repair 
Shops.  This  information  request  has  no 
prior  OMB  number.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  May  12, 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1793.01. 

SUPPLEMENTARY  INFORMATION: 

Title:  Collection  of  Compliance 
Information  from  Automotive  Service 


and  Repair  Shops,  no  prior  OMB 
Control  No.,  EPA  ICR  No.  1793.01.  Thia 
is  a  new  request  to  collect  information. 

Abstract:  The  Office  of  Compliance 
within  the  Office  of  Enforcement  and 
Compliance  Assurance  is  conducting  a 
statistical  survey  using  a  consolidated 
screening  checklist  to  determine  the 
level  of  compliance  within  the 
automotive  service  and  repair  industry. 
The  information  being  obtained  in  the 
first  survey  will  provide  the  Agency 
with  a  baseline  of  compliance  that  can 
be  associated  with  this  industry.  The 
second  survey,  to  be  conducted  twenty- 
four  months  later,  is  to  determine  if  the 
level  of  compliance  has  improved  and 
whether  any  compliance  activities 
undertaken  by  the  Agency  can  be 
attributed  to  that  improvement.  The 
information  being  collected  is  on  a 
voluntary  basis  from  the  industry. 

An  agency  may  not  conduct  or 
sponsor,  and  a  p>erson  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  11, 1996  (61  FR  55293):  Three 
letters  of  comments  were  received. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1.5  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
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technology  and  systems  for  the  purposes 
of  collectmg,  validating,  and  verifying 
infonnation,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  500 
per  survey. 

Estimated  Number  of  Respondents: 
500  per  survey. 

Fnquency  of  Response:  Twice  in 
three  years. 

Estimated  Total  Annual  Hour  Burden: 
1,500  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $30,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  bvjrden  estimates,  and  any 

suggested  methods  for  minimiTing 

respondent  burden,  including  through 

the  use  of  automated  collection 

techniques  to  the  following  addresses. 

Please  refer  to  EPA  ICR  No.  1793.01  in 

any  corresinindence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Infonnation  Division  (2137).  401  M 
Street.  SW,  Washington.  DC  20460 
and 

Office  of  Information  and  Regulatory 
AfEairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503 

Datsd:  April  7. 1W7. 

lichardT.W«thnd. 

Acting  Diroctor,  Regulatory  Information 
Division. 

(FR  Doc  97-9380  Filod  4-10-97;  8:45  am] 
■UMQOOK 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRt-6«1fr-ai 

AfliKy  Information  Collection 
ActivitiM  Unctor  0MB  Review;  New 
Source  Performance  Standards  for  the 
Surlace  Coating  of  Plastic  Parts  for 
Business  Machines 


r:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request 


(ICR):  has  bgen  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  approval:  Standards  of 
Performance  for  Surface  Coating  of 
Plastic  Parts  for  Business  Machines 
(NSPS  Subpart  TTT),  0MB  Contix)l 
Niunber  2060-0162.  expiration  date: 
4/30/97.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument 
DATES:  Comments  must  be  submitted  on 
or  before  May  12, 1997. 
FOR  nmTMER  MFOmUTION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1093.05. 

SUPPLBieiTARY  MFORMATION: 

Title:  Standards  of  Performance  for 
the  Surface  Coating  of  Plastic  Parts  for 
Business  Machines  (OMB  Control  No. 
2060-0162;  EPA  ICR  No.  1093.05), 
expiring  4/30/97.  This  is  a  request  for  an 
exteixsion  of  a  currently  approved  ICR. 

Abstract:  Industrial  siulace  coating 
operations  emit  volatile  organic 
compounds  (VOCs)  in  quantities  that 
the  Administrator  believes  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Consequentiy. 
New  Source  Performance  Standards  for 
the  surface  coating  of  plastic  parts  for 
business  machines  were  promulgated. 
VOC  emissions  from  these  facilities  are 
the  result  of  operation  of  the  spray 
booths  that  apply  prime  coats,  color 
coats,  texture  coats  or  touch-up  coats. 
The  standards  ensure  that  owners  or 
operators  of  these  facilities  use  coatings 
that  contain  a  low  proportion  of  VOCs. 
and  coating  application  equipment  that 
provides  a  high  transfer  efficiency.  In 
addition,  or  as  an  alternative,  sources 
may  use  control  equipment  to  meet  the 
emission  limits.  In  order  to  ensure 
compliance  with  these  standards, 
adequate  recordkeeping  is  necessary.  In 
the  absence  of  such  information, 
enforcement  persoiuiel  would  be  unable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currenUy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
30. 1996  (61  FR  45959).  No  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 


this  collection  of  information  is 
estimated  to  average  6  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

•  Respondents/ Affected  Entities: 
Industrial  surface  coating  companies 
that  process  plastic  parts  used  in  the 
manufacture  of  business  machines. 

Estimated  Number  of  Respondents: 
41. 

Frequency  of  Response:  Initial, 
Quarterly,  Semi-Aniaually. 

Average  Hours  per  Response:  6  hours. 

Estimated  Total  Annual  Hour  Burden: 
3639  hours. 

Estimated  Total  Annualized  Cost 
Burden:  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  JFollowing  addresses. 
Please  refer  to  EPA  ICR  No.  1093.05  and 
OMB  Control  No.  2060-0162  in  any 
corres{>ondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency.  OPPE  Regulatory 
Information  Division  (2137).  401  M 
Street,  SW.,  Washington,  DC  20460. 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street.  NW.. 
Washington,  DC  20503. 

Dated:  April  7, 1997. 

Richard  T.  WsitiaiMl, 

Acting  Director,  Regulatory  Information 
Division. 

(FR  Doc.  97-9381  Filed  4-10-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5810-2] 

AgerKy  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Standards 
for  Reformulated  Gasoline 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  aimounces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Standards  for  Reformulated  Gasoline; 
OMB  No.  2060-0277;  expires  05/31/97. 
The  ICR  describes  the  nature  of  the 
infonnation  collection  and  its  expected 
burden  and  cost;  and  where  appropriate, 
it  includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  May  12, 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  1591.07. 

SUPPLEMENTARY  INFORMATKM: 

Tide:  Standards  for  Reformulated 
Gasoline,  (OMB  Control  No.  2060-0277; 
EPA  ICR  No.  1591.07,  expiring  5/31/97. 
This  is  a  request  for  an  extension  (with 
revisions  to  burden  estimates)  of  a 
ciurenUy  approved  collection. 

Abstract:  Section  211(k)  of  the  Clean 
Air  Act  requires  EPA  to  regulate 
reformulated  gasoline  (RFC)  and 
conventional  gasoline.  The  Act  requires 
schemes  for  monitoring  and  enforcing 
compliance  and  for  tracking  and  trading 
credits  and  allows  for  averaging  certain 
gasoline  parameters  for  compliance.  In 
order  to  enforce  the  requirements  of  the 
Act,  EPA  regulations  (in  effect  since 
January  1, 1995)  require  recordkeeping, 
reporting  and  testing.  In  the  negotiated 
regulation  process,  EPA  agreed  to 
further  averaging  of  compliance  in 
addition  to  what  the  Act  requires.  EPA 
also  allowed  refiners  and  importers 
further  flexibility  in  how  they  can 
comply.  All  responses  are  mandatory 
except  for  certain  voluntary  quality 
assurance  testing  by  refiners,  importers, 
and  distributors.  EPA  has  authority  to 
require  this  infonnation  under  section 
211  of  the  Act,  42  U.S.C.  §  7545,  section 
114  of  the  Act,  42  U.S.C.  §  7414  and 
section  208  of  the  Act,  42  U.S.C.  §  7542. 

The  only  parties  with  reporting 
requirements  are  refiners,  importers  and 
oxygenate  blenders  (and  their 


independent  labs);  Distributors  are 
subject  to  minimal  recordkeeping 
requirements  and  volimtary  (affinnative 
defense)  quality  assurance  testing 
provisions.  Retailers  and  wholesale 
purchaser-consiuners  in  RFG  areas  only 
are  required  to  accept  and  maintain 
transfer  docimients.  Confidentiality  of 
infonnation  reported  or  obtained  from 
parties  is  protected  under  40  C.F.R.  Part 
2. 

The  recordkeeping  and  reporting 
enables  EPA  to  enforce  the  RFG  and 
conventional  gasoline  requirements. 
The  requirements  also  are  necessary  to 
enable  each  party  receiving  product  to 
know  what  the  product  is  and  to  ensure 
that  party's  ability  to  comply. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regxilations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  conunents  on  this  collection 
of  information  was  published  on  12/20/ 
96  (61  FR  67328);  5  comments  were 
received  and  the  ICR  supporting 
statement  summarizes  the  comments 
and  EPA's  actions  taken  in  response  to 
those  comments. 

Burden  Statement  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  434  hours  per  year 
for  refiners/importers  of  RFG;  65  hours 
per  year  for  refiners/ importers  of 
conventional  gasoline;  21  hours  per  year 
for  RFG  terminals  tmd  oxygenate 
blenders;  and  1  hour  per  year  for  RFG 
truck  distributors.  Buixien  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  infonnation,  processing 
and  maintaining  information,  and 
disclosing  and  providing  infonnation: 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Refiners,  importers,  distributors, 
retailers  and  wholesale  purchaser- 
consumers  of  reformulated  gasoline; 
refiners,  importers  and  distributors  of 
conventional  gasoline. 


Estimated  Number  of  Respondents; 
75,000  RFG  retailers  and  wholesale 
purchaser-consiuners  (with  no 
measurable  burden);  250  refiners  and 
importers  of  gasoline,  150  of  which  are 
affected  by  the  RFG  rule  and  230  of 
which  are  affected  by  the  anti-dump 
portion  of  the  rule;  8.000  distributors 
and  1.200  terminals. 

Frequency  of  Response:  RFG  refiners: 
4  quarterly  and  1  annual;  Conventional 
gasoline  refiners:  2  annual;  RFG 
Oxygenate  blenders:  2  annual. 
Recordkeeping  is  "on  occasion." 

Estimated  Total  Annual  Hour  Burden: 
87.767  hours. 

Estimated  Total  Annualized  Cost 
Burden:  il7, 971, 950. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1591.07  and 
OMB  Control  No.  2060-0277  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137)  401  M 

Street,  SW.,  Washington,  DC  20460 

and 
Office  of  Information  and  Regulatory 

Affairs.  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Stieet,  NW., 

Washington.  DC  20503. 

Dated:  April  7, 1997. 
Richard  T.  WMtiand. 
Acting  Director,  Regulatory  Information 
Division 

(FR  Doc.  97-9383  Filed  4-10-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6810-6] 

Draft  Guidance  for  State  Source  Water 
Assessment  and  Protection  Programs; 
Notice  of  Availability  and  Request  for 
Comments 

ACTION:  Notice  of  availability  for 
comment 

SIMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  seeking  public 
conmient  on  draft  guidance  for  the 
development  and  implementation  of 
State  Source  Water  Assessment  and 
Protection  Programs  including  Petition 
Programs.  The  State  Source  Water 
Assessment  Program  (SWAP)  and  the 
State  Source  Water  Petition  Program 
(SWPP)  were  established  by  the 
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reauthorized  Safe  Drinking  Water  Act 
(SDVVA),  signed  by  President  Clinton  on 
August  6.  1996.  The  term  "source 
water"  denotes  any  ground  or  surfece 
water  supply  source  destined  for  use  as 
public  drinking  water.  The  SWAP  is 
required  of  all  States  with  primacy 
responsibility  for  administering 
drinking  water  programs,  and  consists 
of  delineating  drinking  water  source 
protection  areas  and  conducting 
contaminant  source  inventories  and 
susceptibility  analyses  within  those 
delineated  areas.  The  SWPP  is  voluntary 
for  States,  and  consists  of  developing 
incentive-based  volimtary  management 
measures  to  reduce  or  eliminate  threats 
to  drinking  water  sources  within 
assessed  drinking  water  source 
protection  areas.  The  SDWA  requires 
EPA  to  publish  final  guidance  for  both 
SWAPS  and  SWPPs  by  August  6.  1997. 
The  draft  guidance  announced  in  this 
notice  has  been  developed  by  EPA  so 
that  the  public  may  have  the 
opportunity  to  review  and  comment  on 
its  contents  before  final  guidance  is 
issued.  EPA  is  seeking  comment  on  all 
aspects  of  the  guidance. 

DATES:  EPA  will  accept  public  comment 
on  this  guidance  imtil  Friday,  June  13, 
1997. 

AOORESSES:  Copies  of  the  Draft 
Guidance  for  State  Source  Water 
Assessment  and  Protection  Programs 
including  Petition  Programs  are 
available  from  the  Safe  Drinking  Water 
Act  Hotline,  telephone  (800)  426-4791. 
Copies  are  also  available  from  the  Office 
of  Water  Resource  Center  (RC4100),  U.S. 
EPA.  401  M  Street.  SW.  Washington.  DC 
20460.  The  Center  is  open  from  8:30 
a.m.  until  5:00  p.m.  Monday  through 
Friday.  The  guidance  will  be  made 
available  on  EPA's  Web  Site  at  the 
following  address: 

"www.epa.gov^OCWDW".  Send  written 
comments  on  the  guidance  to  the  SWAP 
and  SWPP  Comment  Clerk;  Water 
Docket  MC-4101:  Environmental 
Protection  Agency;  401  M  Street,  SW; 
Washington,  DC  20460.  Commenters  are 
requested  to  submit  any  reference  cited 
in  their  comments.  Commenters  are  also 
requested  to  submit  an  original  and  3 
copies  of  their  written  comments  and 
enclosures.  Conunenters  who  want 
receipt  of  their  conunents  acknowledged 
should  include  a  self-addressed, 
stamped  envelope.  All  comments  must 
be  postmarked  or  delivered  by  hand  by 
June  13, 1997.  No  facsimiles  (faxes)  will 
be  accepted. 


Dated:  March  25, 1997. 

Cynthia  C  Daagheity, 

Dinctor,  Office  of  Ground  Water  and  Drinking 
Water. 

[FR  Doc.  97-9385  Filed  4-10-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5479-1] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
564-7167  OR  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  March  31,  1997 
Through  April  4, 1997  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  970119,  Draft  Supplement  EIS, 
AFS,  ID,  Katka  Peak  Timber  Sale  and 
Road  Construction,  Implementation, 
New  Information  from  Interior 
Columbia  Basin  Ecosystem 
Management  Project,  to  implement 
Ecosystem  Restoration  Treatment, 
Bonners  Ferry  Ranger  District,  Idaho 
Panhandle  National  Forests, 
Boundary  County.  ID,  Due:  May  12, 
1997,  Contact:  Barry  Wynsma  (208) 
267-5561. 
EIS  No.  970120.  Draft  EIS.  AFS,  OR, 
Little  River  (DEMO)  Demonstration  of 
Ecosystem  Management  Options 
Timber  Sale,  Implementation, 
Umpqua  National  Forest,  North 
Umpqua  Ranger  District,  Douglas 
County,  OR,  Due:  May  27,  1997, 
Contact:  Debbie  Anderson  (541)  496- 
3532. 
EIS  No.  970121,  Draft  EIS,  AFS,  ID. 
Deadwood  Ecosystem  Analysis  '96 
Profect,  Implementation,  Boise 
National  Forest,  Lowman  Ranger 
District.  Boise  and  Valley  Counties. 
ID.  Due:  May  27. 1997,  Contact:  David 
D.  Rittenhouse  (208)  364-4100. 
EIS  No.  970122.  Final  EIS,  NOA,  OH, 
Ohio  Combined  Coastal  Management 
Program,  Implementation,  Special 
Management  Areas  (SMAs),  Lake  Erie, 
OH,  Due:  May  12,  1997,  Contact: 
Diana  Olinger  (301)  713-3113. 
US  No.  970123,  Final  EIS,  AFS,  CA. 
Jaybird  Multi-Resource  Project, 
Implementation,  Downieville  Ranger 
District,  Yuba  County,  CA.  Due:  May 
12,  1997.  Contact:  Gary  Fildes  (916) 
288-3231.- 
EIS  No.  970124,  Legislative  Draft  EIS, 
AFS,  CO,  North  Fork  of  the  South 
Platte  and  the  South  Platte  Rivers. 
Wild  and  Scenic  River  Study.  To 
Determine  their  Suitability  for 
Inclusion  into  the  National  Wild  and 


Scenic  Rivers  System,  Pike  and  San 
Isabel  National  Forests,  Comache  and 
Cimarron  National  Grasslands, 
Douglas.  Jefferson,  Park  and  Teller 
Counties,  CO,  Due:  July  10,  1997, 
Contact:  Lance  Tyler  (719)  585-3720. 

EIS  No.  970125,  Draft  EIS,  FHW.  MD. 
InteiCounty  Connector  (ICC) 
Transportation  Improvements, 
between  1-270  Corridor  near 
Rockville/Gaithersburg.  Montgomery 
County  and  1-95  Corridor  near  Laurel 
in  Prince  George's  County,  Funding. 
COE  Section  404  Permit  and  Right-of- 
Way  Permit.  Montgomery  and  Prince 
George's  County,  MD,  Due:  June  23, 
1997.  Contact:  Renee  Sigel  (410)  962- 
4440. 

EIS  No.  970126.  Final  Supplement  EIS. 
FHW.  VT,  Burlington  Southern 
Connector,  1-189  to  Battery  Street, 
Additional  Information,  Funding. 
Burlington  .  Chittenden.  County.  VT. 
Due:  May  12, 1997.  Contact:  Frederick 
Downs  (802)  828-4423. 

EIS  No.  970127.  Draft  EIS.  COE.  CA. 
Seven  Oaks  Dam  Water  Conservation 
Feasibility  Study,  Establishing  a 
Seasonal  Water  Conservation  and 
Supply  Pool.  Flood  Control  and  Flood 
Protection.  Santa  Ana  River  Basin. 
San  Bernardino  County,  CA,  Due: 
May  27.  1997,  Contact:  William  O. 
Butler  (213)  452-3845. 

EIS  No.  970128.  Draft  EIS,  BLM,  AZ. 
Cyprus  Miami  Mining  Leach  Facility 
Expansion  Project.  Construction  and 
Operation.  Plan  of  Operations 
Approval  and  COE  Section  404 
Permit,  Gila  County,  AZ.  Due:  June 
10.  1997.  Contact:  Shela  McFarlin 
(602)  417-9568.  The  US  Department 
of  the  Interior  and  the  US  E>epartment 
of  Agriculture  are  Joint  Lead  Agencies 
on  the  above  project. 

EIS  No.  970129.  Final  EIS.  COE.  NY,  NJ. 
Newark  Bay  Confined  Disposal 
Facility  (NBCDF).  Construction. 
Dredged  Material  Disposal  Site,  NY 
and  NJ,  Due:  May  12, 1997,  Contact: 
Marc  Helman  (212)  264-3912. 

EIS  No.  970130,  Draft  Supplement  EIS, 
NAS,  Cassini  Spacecraft  Exploration 
Mission  to  Explore  the  Planet  Saturn 
and  its  Moons,  Implementation,  Due: 
May  27, 1997,  Contact:  Mark  R.  Dahl 
(202) 358-1544. 

EIS  No.  970131,  Draft  Supplement  EIS, 
COE,  PA,  Lower  Monongahela  River 
Navigation  System.  Locks  and  Dam 
Nos.  2,3.  and  4  Improvements, 
Updated  Information  for  Disposal  of 
Dredge  and  Excavated  Material, 
Fimding,  Allegheny,  Washington  and 
Westmoreland  Counties.  PA.  Due: 
May  27,  1997,  Contact:  James  A. 
Purdy  (412) 644-6844. 
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Amended  Notices 

EIS  No.  970084,  Draft  EIS,  COE,  CA, 
Morrison  Creek  Mining  Reach 
Dovrastream  (South)  of  Jackson 
Highway,  Mining  and  Reclamation 
Project.  COE  Section  404  Permit 
Issuance,  Sacramento  Coimty,  CA, 
Due:  May  05, 1997,  Contact:  Larry 
Vinzant  (916)  557-5263.  Published  FR 
03-21-97  Correction  to  Telephone 
Number. 

EIS  No.  970101,  Draft  EIS,  UAF,  CA, 
Programmatic  EIS — McClellan  Air 
Force  Base  (AFB)  Disposal  and  Reuse 
Including  Rezoning  of  the  Main  Base, 
Implementation,  Federal  Permits, 
Licenses  or  Entitlements,  Sacramento 
County,  CA,  Due:  May  12, 1997, 
Contact:  Rick  Solander  (916)  643- 
0830  (Ext.  126).  Published  FR-03-28- 
97 — Correction  to  Telephone  Number. 

EIS  No.  970116,  Final  EIS,  USA,  MO, 
US  Army  Chemical  School  and  US 
Army  Military  Police  School 
Relocation  to  Fort  Leonard  Wood 
(FWL)  frtjm  Fort  McClellan,  Alabama, 
Implementation,  Cities  of  St.  Robert, 
Waynesville,  Richland,  Dixon, 
Crocker,  Rolla,  Houston  and  Lebanon; 
Pulaski,  Texas,  Phelps  and  Laclede 
Counties,  MO,  Due:  May  05, 1997, 
Contact:  Alan  Gehrt  (816)  983-3142. 
Published  FR-04-04-97— Correction 
to  Telephone  Number. 

Dated:  April  8, 1997. 
Wiiliam  D.  Dickerson. 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  97-9419  Filed  4-10-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6479-2] 

EnvlronnfMntal  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  24, 1997  Through 
March  28. 1997  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c]  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  05. 1996  (61  FR  15251). 

Draft  EISs 

ERP  No.  D-COE-D35058-MD  Rating 
EC2,  Baltimore  Harbor  Anchorages  and 


Channels  Feasibility  Study,  Maritime 
Improvements,  Port  of  Baltimore, 
Baltimore  City,  Baltimore  County,  and 
Anne  Arundel  County,  MD. 

Summary:  EPA's  environmental 
concerns  are  related  to  environmental 
and  health  impacts  related  to  possible 
groundwater  contamination,  impacts  to 
wetlands  and  the  lack  of  information 
regarding  monitoring  plans  during  and 
after  dredge. 

ERP  No.  D-NPS-L61210-00  Rating 
LO,  Klondike  Gold  Rush  National 
Historical  Park,  General  Management 
Plan  (GMP),  Implementation,  Skagway, 
Alaska  and  Seattle,  WA. 

Summary:  EPA's  abbreviated  review 
has  revealed  no  concerns  on  this 
project. 

ERP  No.  D-USN-K11077-CA  Rating 
EC2,  Novato,  California  Department  of 
Defense  Housing  Facility  Disposal  and 
Reuse,  Implementation,  City  of  Novato, 
Marin  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
additional  information  regarding  project 
description,  cumulative  impacts,  water 
and  wetlands,  air  quality  and  cultural 
resources  protection. 

Final  EISs 

ERP  No.  F-AFS-L65260-WA 
Taneum/Peaches  Road  Access  Project, 
Issuance  of  Two  Temporary  Permits  to 
Plum  Creek  for  Road  Construction, 
Wenatchee  National  Forest,  Cle  Eliun 
Ranger  District,  Kittitas  County,  WA. 

Summary:  Based  on  EPA's  review  of 
the  final  EIS,  EPA  has  determined  that 
the  proposed  project  is  in  conformance 
with  the  above  statutes  and  regulations. 
However.  EPA  strongly  suggests  that  the 
Forest  Service  and  Plum  Creek  develop 
a  long-term,  comprehensive  solution  to 
address  future  road  access  issues. 

ERP  No.  F-AFS-L67034-WA  Crown 
Jewel  Mine  and  Mill  Project, 
Construction  and  Operation,  Gold  and 
Silver  Mining  and  Milling  Project.  Plan 
of  Operations  Approval.  Special-Use- 
Permits  and  COE  Section  404  Permit, 
Chesaw,  Okanogan  County,  WA. 

Summary:  EPA  continued  to  have 
environmental  concerns  regarding  water 
quality  impacts,  alternative  selection 
and  mitigation. 

ERP  No.  F-DOE-L09809-WA  Hanford 
Site  Tank  Waste  Remediation  Systems 
(TWRS),  Management  and  Disposal  of 
Radioactive,  Hazardous,  and  Mixed 
Wastes,  NPDES  Permit  and  Approval  of 
Several  Permits,  in  the  Qty  of  Richland, 
Grant  County,  WA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 


ERP  No.  F-USN-K11074-CA  Las 
Pulgas  and  San  Mateo  Basin,  Cease  and 
Desist  Order,  Sewage  Effluent 
Compliance  Project,  NPDES  Permit, 
Marine  Corps  Base,  Camp  Pendleton, 
San  Diego  County,  CA. 

Summary:  EPA  had  no  objection  to 
the  proposed  action.  EPA  found  that,  in 
general,  the  Navy  responded  to  EPA 
concerns  in  the  final  EIS. 

Dated:  April  8, 1997. 
William  D.  Dicksnon, 

Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

[FR  Doc.  97-9420  Filed  4-10-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6809-2] 

National  Drinking  Water  Advisory 
Council;  Notice  Of  Open  Meetings 

Under  Section  10(a)(2)  of  Public  Law 
92-423,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  a  meeting  of  the  National  Drinking 
Water  Advisory  Council  established 
imder  the  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.  C.  S300f  et  seq.),  will 
be  held  on  April  30, 1997  and  May  1, 
1997,  bom  9:00  a.m.  imtil  5:15  p.m.  and 
May  2, 1997,  from  9:00  a.m.  imtil  12:00 
Noon,  at  the  Washington  Plaza  Hotel,  10 
Thomas  Circle,  NW.,  Washington.  DC 
20005  in  the  Franklin/ Adams  Rooms. 
The  purpose  of  this  meeting  will  be  to 
update  the  Council  on  the  activities  of 
the  five  active  working  groups: 
Consumer  Confidence,  Source  Water 
Protection,  Operator  Certification,  Small 
Systems  and  Occurrence  and 
Contaminant  Selection.  There  mil  also 
be  a  panel  discussion  on  the  Safe 
Drinking  Water  Act  (SDWA)  linkages 
with  the  National  Water  Program  Office 
Directors.  Briefings  will  be  held  on 
Regulatory  Tools,  Treatment 
Technologies  and  on  linking  the  SDWA 
provisions  under  Consumer  Right  to 
Know. 

This  meeting  is  open  to  the  public. 
The  Council  encourages  the  hearing  of 
outside  statements  and  will  allocate  one 
hour  on  April  30, 1997,  for  this  purpose. 
Oral  statements  will  be  limited  to  ten 
minutes  and  it  is  preferred  that  only  one 
person  present  the  statement.  Any 
outside  parties  interested  in  presenting 
an  oral  statement  should  petition  the 
Council  by  telephone  at  (202)  260-2285 
or  by  E-Mail  at 

shaw.charlenedepamail.epa.gov  by 
April  28.  1997. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
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after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  all  members  of  the 
Council  before  any  final  discussion  or 
vote  is  completed.  Any  statements 
received  after  the  meeting  will  become 
part  of  the  permanent  meeting  ^le  and 
will  be  forwarded  to  the  Council 
members  for  their  information. 

Members  of  the  public  that  would  like 
to  attend  the  meeting,  present  an  oral 
statement,  or  submit  a  written 
statement,  should  contact  Ms.  Charlene 
Shaw,  Designated  Federal  Officer. 
National  Drinking  Water  Advisory 
Council,  U.S.  EPA.  Office  of  Ground 
Water  and  Drinking  Water  (4601).  401  M 
Street  SW.,  Washington,  D.C.  20460. 
The  telephone  number  is  Area  Code 
(202)  260-2285  or  E-Mail 
shaw.charIeneOepamail.epa.gov. 

Dated:  April  7, 1997. 

Cynthui  C  Doogherty. 

Director.  Office  of  Ground  Water  and  Drinking 
Water. 

(FR  Doc.  97-9384  Filed  4-10-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-729;  FRL-6597-e] 

W.  Neudorff  GmbH  KG;  Pesticide 
Tolerance  Petition  Rling 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Nobce  of  filing. 

SUftMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  Uie  establishment  of  a 
regiilation  for  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  low  erucic  acid  (less  than  2%) 
rapeseed  oil.  i.e..  canola  oil,  when  used 
in  accordance  with  good  agricultural 
practice  as  an  active  ingredient  in 
pesticide  formulations  applied  to 
groMong  crops.  The  summary  of  the 
petition  published  in  this  notice  was 
prepared  by  the  petitioner. 
DATES:  Comments,  identified  by  the 
docket  number  (PF-729],  must  be 
received  on  or  before.  May  12. 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Opoations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to  Rm.  1132,  CM  «2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA 
22202. 

Comments  and  data  may  also  be 
submitted  electrootcally  by  following 


the  instructions  under 
"SUPPLEMENTARY  INFORMATION" 
of  this  document.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  part 
2.  A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORIHATION  CONTACT:  By 
mail:  Sheryl  Reilly,  Regulatory  Action 
Leader  (PM  90),  Biopesticides  and 
Pollution  Prevention  Division,  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agepcy.  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
5th  floor.  CS  1-5W29,  2800  Crystal 
Drive,  Arlington,  VA.  Telephone  No. 
703-308-8265.  e-mail: 
reilly.sberyl@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP 
6F4747)  from  W.  Neudorff  GmbH  KG 
("Neudorff").  c/o  Walter  Telarek,  1008 
Riva  Ridge  Drive,  Great  Falls,  VA  22066, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  establishing  an  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  the  insecticide,  canola  oil, 
on  growing  crops.  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 
As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act,  W. 
Neudorff  GmbH  KG  included  in  the 
petition  a  summary  of  the  petition  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
svunmary  represents  the  views  of  W. 
Neudorff  GmbH  KG;  EPA,  as  mentioned 
above,  is  in  the  process  of  evaluating  the 
petition.  As  required  by  section 


408(d)(3)  EPA  is  including  the  summary 
as  a  part  of  this  notice  of  filing.  EPA 
may  have  made  minor  edits  to  the 
summary  for  the  purpose  of  clarity. 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a 
notification  indicating  the  document 
control  number  (PF-729J. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  number  "PF- 
729"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  bom  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  record  is  located  at  the 
Virginia  address  in  "ADDRESSES"  at 
the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket0epaiiiail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  PF-729;  FRL-5597- 
-6.  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  E)epository  Libraries. 

List  of  Subjects 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  28, 1997. 
JanatL.  AndenoOt 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Below  is  a  siunmary  of  the  pesticide 
petition.  The  siunmary  of  the  petition 
was  prepared  by  the  petitioner.  The 
petition  summary  aimounces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 


W.  Neudorff  GmbH  KG 

PP6F4747 

A.  Proposed  Use  Practices 

1.  Recommended  application  method 
and  rate(s),  frequency  of  application, 
and  timing  of  application.  Spray  tanks 
and  sprinkler  irrigation  systems  may  be 
used.  The  rate  of  application  is  3.84  to 
7.68  gallons  of  active  ingredient  per 
acre.  The  frequency  and  timing  of 
application  vary  widely  according  to  the 
crop  being  treated.  For  example:  for  fruit 
and  nut  trees,  the  product  is  applied 
during  the  dormant  and  pre-bloom 
stages  and  during  the  summer;  for  sugar 
beets,  the  product  is  applied  as  needed; 
and  for  cotton,  the  product  is  applied 
when  insects  appear,  and  thereafter, 
weekly  as  needed. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  The  active 
ingredient  is  low  erucic  acid  (less  than 
2%)  rapeseed  oil,  i.e.,  canola  oil.  Canola 
oil  is  the  full  refined  edible  oil  obtained 
from  certain  varieties  of  plants,  i.e., 
Brassica  napus  or  B.  campestris  of  the 
family  Cniciferae.  The  organic 
substance  is  rapidly  degraded  in  the 
environment  to  organic  constituents  by 
normal  biological,  physical  and 
chemical  processes  that  can  be 
reasonably  expected  to  exist  where  the 
pesticide  is  applied. 

2.  Magnitude  of  residue  anticipated  at 
the  time  of  harvest  and  method  used  to 
determine  the  residue.  Neudorff  has 
requested  waivers  for  these  data 
requirements.  The  waiver  requests  were 
based  on  canola  oil's  known  low 
toxicity  and  risks,  natiual  occurrence 
and  abundance  in  the  environment, 
widespread  use  as  an  edible  fat  and  oil 
in  foods,  FDA  generally  recognized  as 
safe  (GRAS)  stahis  (21  CFR  184.1555(c)), 
non-toxic  mode  of  action,  anticipated 
low  volume  use  in  pesticide  products, 
and  the  data  available  in  the  open 
literature.  Further,  EPA  has  already 
promulgated  an  exemption  from  the 
requirement  for  a  tolerance  for  canola 
oil  when  it  is  used  as  a  surfiactant  or 
related  adjuvant  of  a  surfoctant  in 
pesticide  formulations  applied  to 
growing  crops  (40  CFR  180.1001(d)).  In 
addition,  EPA  has  expressly  waived 
these  data  requirements  for  soybean  oil, 
which  is  a  vegetable  oil  whose  fatty  acid 
profile  is  very  similar  to  that  of  canola 
oil. 

3.  Statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  Neudorff  has  not  proposed  an 
analytical  method,  because  canola  oil 
levels  harmful  to  plants  and  animals  are 


highly  unlikely  to  occur  when  it's 
formulated  canola  oil  product  is  applied 
according  to  label  instructions. 
Moreover,  it  is  an  organic  compoimd 
known  to  be  rapidly  degraded  in  the 
environment  to  organic  constituents  by 
normal  biological,  physical  and 
chemical  processes  that  can  be 
reasonably  expected  to  exist  where  the 
pesticide  is  applied.  Furthermore,  the 
oils,  or  triglycerides,  within  canola  oil 
already  exist  as  normal  constituents  of 
the  plants  being  treated.  Last,  there  is  no 
information  indicating  that  this 
substance,  its  metabolites,  and 
degradates  either  are  absorbed  by  or 
cannot  be  metabolized  by  plants. 

C.  Mammalian  Toxicological  Profile 

1.  Acute  toxicity.  Available  literature 
indicates  that  this  substance  has  low 
acute  toxicities.  In  addition,  FDA  has 
promulgated  a  regulation  granting  GRAS 
status  to  this  substance  (21  CFR 
184.1555(c)). 

2.  Genotoxicity,  reproductive  and 
developmental  toxicity,  subchronic 
toxicity,  and  chronic  toxicity.  Canola  oil 
is  a  food  that  is  readily  metabolized  by 
humans.  There  is  adequate  information 
available  from  literature  sources  to 
characterize  the  toxicity  of  canola  oil. 
These  studies  indicate  that  canola  oil's 
nutritional  and  toxicological  profile  is 
similar  to  those  of  other  vegetable  oils 
(50  FR  3745,  3752,  January  28, 1985). 
Moreover,  the  available  literature 
indicates  that  the  use  of  this  substance 
as  a  component  of  food  is  safe  (50  FR 
3745,  3753). 

D.  Aggregate  Exposure 

1.  Dietary  exposure — a.  Food.  Canola 
oil  is  used  as  a  bt  and  oil  in  food 
consumed  by  humans.  FDA  has 
promulgated  a  regulation  listing  canola 
oil  as  GRAS  when  used  as  a  direct  food 
additive  (21  CFR  184.1555(c)). 
Moreover,  FDA  has  stated  that  the  upper 
level  of  canola  oil  likely  to  be  ingested 
by  a  U.S.  consimier  is  safe  (50  FR  3745). 

b.  Drinking  water.  There  is  unlikely  to 
be  any  exposure  to  this  substance  via 
drinking  water.  Even  though  the 
chemicad  can  be  washed  off  treated 
plants  by  rain  and  during  processing  of 
crops  by  water,  it  is  an  organic 
compound  known  to  be  rapidly 
degraded  in  the  environment  into 
organic  constituents  by  normal 
biological,  physical,  and  chemical 
processes. 

2.  Non-dietary  exposure.  The  only 
non-dietary  exposure  expected  is  to 
applicators.  However,  exposure  to  this 
chemical  resulting  from  its  application 
according  to  label  directions  is  not 
expected  to  present  any  risk  of  adverse 
health  effects. 


E.  Cumulative  Exposure 

This  substance  has  been  designated 
by  FDA  as  a  GRAS  food  substance.  It  is 
a  vegetable  oil  that  has  been  used  as  a 
cooking  oil  and  in  margarine  for  many 
years.  Because  of  these  facts,  and  the 
fact  that  canola  oil  has  a  higher  ratio  of 
unsaturated  fats  to  saturated  fats  than 
other  vegetable  oils,  no  cumulative 
adverse  health  effects  are  expected  from 
long-term  exposure  to  this  chemical. 

1.  Exposure  through  other  pesticides 
and  substances  with  the  common  mode 
of  toxicity  as  this  pesticide.  Canola  oil 
is  an  insect  repellant  which  belongs  to 
a  class  of  structurally  related 
compounds  known  as  vegetable  oils. 
This  class  includes  com,  cottonseed, 
sesame  and  soybean  oils.  Of  these,  only 
soybean  oil  is  a  ourentiy  registered 
pesticide.  Vegetable  oils  have  a  nontoxic 
mode  of  action;  it  has  been  theorized 
that  they  (a)  alter  the  cuticle  structure  of 
the  leaf  siuface,  thus  repelling  the 
insects,  or  (b)  act  as  irritants  to  insects. 
Consequently,  the  nontoxic  mode  of 
action  for  vegetable  oils  appears  to  be  as 
functional  blockades  to  the  metabolic 
abilities  or  feeding  abilities  of  insects. 
These  compounds  are  approved  for  food 
uses  in  the  United  States  and  are 
recognized  by  the  Food  and  Drug 
Administration  as  safe.  Vegetable  oils 
could  be  considered  in  an  aggregate 
exposure  assessment;  however,  there  is 
no  information  showing  that  these 
compounds  cause  significant  adverse 
effects  to  mammals  or  that  the  use  of 
soybean  oil  and  canola  oil  as 
insecticides  will  result  in  significant 
additional  exposure.  Moreover, 
Neudorff  has  no  information  indicating 
or  suggesting  that  canola  oil  has  toxic 
effects  on  animals  that  would  be 
cmnulative  with  those  of  any  other 
compound. 

F.  Safety  Determination 

1.  L^.S.  population.  Canola  oil  is  a 
direct  food  additive  that  is  considered 
GRAS  by  FDA  (21  CFR  184.1555(c)).  It 
is  commonly  used  as  a  human  food,  i.e., 
as  a  fat  or  oil  in  food.  Moreover,  EPA 
has  promulgated  an  exemption  from  the 
requirements  for  a  tolerance  for  canola 
oil  when  it  is  used  in  accordance  with 
good  agricultiuttl  practice  as  a  surfiactant 
or  related  adjuvants  of  surfactants  in 
pesticide  formulations  applied  to 
growing  crops  (40  CFR  180.1001(d)). 
Canola  oil  is  widely  distributed  in 
commerce  and  available  to  the  general 
public  throughout  the  United  States  for 
non-pesticidal  uses.  Canola  oil  has  a 
non-toxic  mode  of  action  for  the  target 
pests.  It  is  an  organic  compound  known 
to  be  rapidly  degraded  in  the 
environment  to  organic  constituents  by 
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normal  biological,  physical  and 
chemical  processes  that  can  be 
reasonably  expected  to  exist  where  the 
pesticide  is  applied.  Use  of  canola  oil  as 
an  active  ingredient  in  the  products 
sought  to  be  registered  is  expected  to  be 
low.  and  is  not  likely  to  result  in 
adverse  human  health  effects,  based 
upon  available  rep>orts  and  information. 
Since  people  are  exposed  to  this 
substance  from  food  or  other  sources, 
the  incremental  exposure  firom  its  use  in 
pesticide  products  is  expected  to  be 
negligible. 

2.  Infants  and  children.  FDA's  GRAS 
determination  applies  equally  to  adults 
and  infants  and  children,  with  the 
exception  of  the  chemical's  use  in  in&nt 
formulas.  This  exception  is  due  to  FDA 
not  evaluating  the  use,  however. 
Moreover,  the  fatty  acid  profile  for 
canola  oil  is  similar  to  the  fatty  acid 
profiles  for  other  vegetable  oils.  All 
vegetable  oils  are  metabolized  the  same; 
and  human  metabolic  pathways  are 
well-established.  In  essence,  vegetable 
oils  are  broken  down  in  the  digestive 
tract  into  useful  components  that  are 
either  burned  as  fuel  or  stored  as  fat  for 
later  use  by  the  body.  Furthermore, 
there  is  nothing  about  the  chemistry  of 
this  substance  or  the  anticipated  levels 
of  it  that  will  be  consumed  by  infants 
and  children  to  indicate  that  their 
normal  homeostatic  mechanisms  will 
not  be  protective. 

G.  Existing  Tolerances 

1 .  Existing  tolerances  or  tolerance 
exemptions.  EPA  has  promulgated  an 
exemption  from  the  requirement  for  a 
tolerance  for  canola  oil  (low  erucic  acid 
rapeseed  oil  conforming  to  21  CFR 
184.1555(c))  when  it  is  used  in 
accordance  with  good  agricultiual 
practice  as  a  surfactant  or  related 
adjuvants  of  surfactants  in  pesticide 
formulations  applied  to  growing  crops 
(40  CFR  180.1001(d)). 

2.  International  tolerances  or 
tolerance  exemptions.  No  maximum 
residue  level  has  been  established  for 
this  substance  by  the  Codex 
Alimentarius  Commission. 

(FR  Doc.  97-9386  Filed  4-10-97;  8:45  am) 
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ACTION:  Notice. 


ENV1RCMMENTAL  PROTECTION 
AGENCY 

(OPP-181042;  FRL  559»-S] 

Emanwctin  B«nzoato;  R«c«iptof 
Application  for  Emergency  Exemption, 
Solicitation  of  PutHIc  Comment 

AG8ICY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Hawaii 
Department  of  Agriculture,  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  pesticide  emamectin  benzoate  (CAS 
137512-74-4)  (formulated  as  "Proclaim 
5SG")  to  control  the  diamondback  moth 
on  up  to  1,000  acres  of  head  and 
Chinese  Napa  cabbage  in  Hawaii.  The 
Applicant  proposes  the  use  of  a  "new" 
chemical  (an  active  ingredient  not 
cvurently  found  in  any  registered 
product).  In  accordance  with  40  CFR 
166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  April  15,  1997. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-181042,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  {7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
conmients  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION" 
of  this  document.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132.  Crystal  Mall  «2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
bom  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Olga  Odiott,  Registration  Division 
(7505W).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number  and 
e-mail:  Sixth  floor.  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway, 
Arlington,  VA,  (703)  308-6418;  e-mail: 
odiott.olga9epamail.epa.gov. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
frt>m  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  emamectin 
benzoate  on  head  and  Chinese  Napa 
cabbage  to  control  the  diamondback 
moth.  Information  in  accordance  with 
40  CFR  part  166  was  submitted  as  part 
of  this  request. 

The  Applicant  states  that  the 
diamondback  moth  has  become  resistant 
to  registered  materials,  which  were 
formerly  effective  at  providing  control. 
Growers  using  these  products  have 
experienced  significant  yield  reductions 
due  to  feeding  damage  by  the 
diamondback  moth,  when  it  was  not 
adequately  controlled  through  use  of 
registered  materials.  The  Applicant 
states  that  although  several  alternative 
control  practices  have  been  adopted  by 
many  cabbage  growers,  these 
alternatives  are  only  partially  effective, 
and  that  without  an  effective  control 
such  as  emamectin  benzoate,  cabbage 
growers  in  Hawaii  will  likely  suffer 
severe  economic  losses. 

The  Applicant  proposes  to  apply 
emamectin  benzoate  at  a  rate  of  0.0075 
lbs.  active  ingredient  (a.i.)  per  acre  with 
a  maximum  of  six  applications  per  crop 
season,  but  no  more  than  0.045  lbs.,  a.i. 
applied  per  acre  per  crop  season.  The 
proposed  use  is  for  up  to  1,000  acres  of 
head  and  Chinese  Napa  cabbage. 
Therefore,  use  under  this  exemption 
could  potentially  amount  to  a  nrnviTnum 
total  of  45  lbs.  of  the  active  ingredient, 
emamectin  benzoate.  This  is  the  second 
time  an  exemption  request  for  this  use 
has  been  requested. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  in  the  Federal  Register  for  an 
application  for  a  specific  exemption 
proposing  the  use  of  a  new 
(unregistered)  chemical.  Such  notice 
provides  for  opportunity  for  public 
comment  on  the  application. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  imder  docket 
number  IOPP-181042]  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
conmients,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  firom  8:30  a.m.  to  4  p.m.. 
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Monday  through  Friday,  excluding  legal 
holidays.  The  official  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket9epaiiiail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-1810421. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Hawaii  Department  of  Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Emergency  exemptions. 

Dated:  April  2, 1997. 

Stephen  L.  Johnson, 

Director,  Regtstration  Division.  Office  of 
Pesticide  Programs. 

[FR  Doc.  97-9387  Filed  4-10-97;  8:45  am) 

BIUJNO  CODE  aSflO-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-60828:  FRL-6598-31 

Issuance  of  Experimental  Use  Permits 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  to  the  following  applicant. 
These  permits  are  in  accordance  with, 
and  subject  to,  the  provisions  of  40  CFR 
part  172.  which  defines  EPA  procedures 
with  respect  to  the  use  of  pesticides  for 
experimental  use  purposes. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location,  telephone 
number,  or  e-mail  address  cited  in  each 


experimental  use  p>ermit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
SUPPLEMENTARY  MFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

264-EUP-104.  Extension.  Rhone- 
Poulenc  Ag  Company,  P.O.  Box  12014, 
2  T.W.  Alexander  Dr.,  Research  Triangle 
Park.  NC  27709.  This  experimental  use 
permit  allows  the  use  of  3.0  pounds  of 
the  insecticide  5-amino-l-(2,6-dichloro- 
4-(trifluoromethyl)phenyl)-4-((l,R,S)- 
(trifluoromethyl)siilfinyl)-l-H-pyrazole- 
carbonitrile  on  60  acres  of  rice  to 
evaluate  the  ccmtrol  of  the  rice  water 
weevil.  The  program  is  authorized  only 
in  the  States  of  Arkansas,  California, 
Louisiana,  Mississippi,  and  Texas.  The 
experimental  use  permit  is  effective 
from  March  7, 1997  to  Mareh  7, 1998. 
This  permit  is  issued  with  the  limitation 
that  all  treated  crops  are  destroyed  or 
used  for  research  purposes  only.  (Rick 
Keigwin,  PM  10,  Rm.  210,  CM  #2,  (703) 
305-6788,  e-mail: 
keigwin.rick@epamail.epa.gov) 

264-EUP-105.  Extension.  Rhone- 
Poulenc  Ag  Company,  P.O.  Box  12014, 
2  T.W.  Alexander  Dr.,  Research  Triangle 
Park,  NC  27709.  This  experimental  use 
permit  allows  the  use  of  rice  seed 
treated  with  1.95  pounds  of  the 
insecticide  5-amino-l-(2,6-dichloro-4- 
(trifluoromethyl)phenyl)-4-{(l  Jl.S)- 
(trifluoromethyl)sulfinyl)-l-H-pyrazole- 
carbonitrile  on  50  acres  of  rice  to 
evaluate  the  control  of  the  rice  water 
weevil.  The  program  is  authorized  only 
in  the  States  of  Arkansas,  Louisiana, 
Mississippi,  and  Texas.  The 
experimental  use  permit  is  effective 
from  March  7, 1997  to  March  7,  1998. 
This  permit  is  issued  with  the  limitation 
that  aU  treated  crops  are  destroyed  or 
used  for  research  purposes  only.  (Rick 
Keigwin,  PM  10,  Rm.  210,  CM  #2,  (703) 
305-6788,  e-mail: 
keigwin.rick@epamail.epa.gov) 

264-EUP-llO.  Issuance.  Rhone- 
Poulenc  Ag  Company,  P.O.  Box  12014, 
2  T.W.  Alexander  Dr.,  Research  Triangle 
Park.  NC  27709.  This  experimental  use 
permit  allows  the  use  of  21  pounds  of 
the  herbicide  5-cyclopropyl-4-(2- 
methylsulfonyl-4- 

trifluoromethylbenzoyl)isoxazole  on  150 
acres  of  field  com  to  evaluate  the 
control  of  various  broadleaf  weeds  and 
grasses.  The  program  is  authorized  only 
in  the  States  of  Colorado,  Connecticut, 
Delaware,  Georgia,  Illinois,  Indiana, 
Iowa,  Kansas,  Kentiicky,  Maine, 
Maryland,  Massachusetts,  Michigan, 
Minnesota,  Missouri,  Montana, 
Nebraska,  New  Jersey,  New  York,  North 
Carolina,  North  Dakota,  Ohio, 
Pennsylvania,  South  Dakota,  Tennessee, 
Texas,  Vermont,  and  Wisconsin.  The 


experimental  use  permit  is  effective 
from  March  14, 1997  to  March  14, 1998. 
This  permit  is  issued  with  the  limitation 
that  all  treated  crops  are  destroyed  or 
used  for  research  purposes  only.  (Joanne 
Miller.  PM  23,  Rm.  237.  CM  #2.  (703} 
305-6224.  e-mail: 
miller.joanne@epamail.epa.gov) 

Persons  wishing  to  review  these 
experimental  us4  permits  are  referred  to 
the  designated  product  managers. 
Inquires  concerning  these  permits 
should  be  directed  to  the  person  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C  136. 

LiatofSnbfecta 

Environmental  protection. 
Experimental  use  permits. 

Dated:  April  4, 1997. 
Stsphan  L.  Johnaen, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  97-9377  Filed  4-10-97;  8:45  am) 
■ajjNQ  cooc  asao-so-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Put)lic  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

April  4, 1997. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  p>a{>erwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  of  the 
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infbnnation  collected;  and  (d)  ways  to 
minimizH  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  June  10, 1997. 


ADDRESSES:  Direct  all  conunents  to 
Dorothy  Conway,  Federal 
Communications  Commissions.  Room 
234. 1919  M  St..  N.W.,  Washington,  DC 
20554  or  via  internet  to 
dconway9fcc.gov. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 


Conway  at  202-418-0217  or  via  internet 
at  dconwayOfcc.gov. 

SUPPt-EMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-iNMf#. 

Title:  Auction  Forms  and  License 
Transfer  Disclosures. 

Type  of  Review:  New  Collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 


Gregory 

Number  of 

resporKlents 

Estimated  time 

for  response 

(hours) 

CXwnership  and  Gross  Revenues  Information 

15.000 

15,000 

3,000 

4 

Disctosure  oi  Terms  of  Joint  Bidding  Agreements 

Transfer  Disclosures  

.5 
.5 

Total  Annual  Burden:  33.000  x  5 
hours  =  165,000  hours. 

Total  Cost  to  Respondents:  $200/hour 
X  165,000  hours  =  $33,000,000. 

Needs  and  Uses:  The  OMmership, 
gross  revenues  and  joint  bidding 
agreement  information  portions  of  this 
collection  will  be  used  by  the 
Commission  to  determine  whether  the 
appBcant  is  legally,  technically  and 
financially  qualified  to  be  a  licensee. 
Without  such  information,  the 
Commission  could  not  determine 
whether  to  issue  the  licenses  to  the 
applicants  that  provide 
telecommunications,  multi-channel 
video  programming  distribution  and 
other  commtmications  services  to  the 
public  and  therefore  fulfill  its  statutory 
responsibilities  in  accordance  with  the 
Communications  Act  of  1934.  as 
amended.  The  information  will  also  be 
used  to  ensure  the  market  integrity  of 
future  auctions.  Likewise,  the 
information  collected  in  connection 
with  Section  1.2111(a)  of  the 
Commission's  rules.  47  CFR  1.2111(a) 
(transfer  disclosures),  will  be  used  to 
maintain  the  market  integrity  of  future 
auctions  and  prevent  unjust  enrichment 

OMB  Approval  Number:  3060-0105. 

Title:  Licensee  Qualification  Report 

Form  No.  .FCC  430. 

Type  of  Review:  Revision  of  a 
cunently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations. 

Number  of  Respondents:  24383. 

Estimated  Time  Per  Response:  2 
hoiirs. 

Total  Annual  Burden:  49.166  hours. 

Needs  and  Uses:  This  collection  of 
information  enables  Commission 
personnel  to  determine  whether 
applicants  are  legally  qualified  to 
become  or  to  remain  common  carrier 
telecommunications  licensees.  If  the 
information  is  not  collected,  the 


Commission  would  be  unable  to  fulfill 
its  respKinsibility  under  the 
Communications  Act  to  make  a  finding 
as  to  the  legal  qualifications  of  an 
applicant  or  licensee.  The  data  collected 
is  required  by  the  Communications  Act 
of  1934.  as  amended;  FCC  Rides 
21.11(a),  22.11(a).  25.11(a).  25.114(c), 
25.115(c).  and  25.141(c). 

To  reduce  paperwork  burden, 
applicants  may  submit  letters  in  lieu  of 
completing  the  FCC  430  in  those  cases 
in  which  there  has  been  no  change  in 
any  of  the  required  information  to 
satisfy  the  aimual  requirement 

In  the  Fifth  Notice  of  Proposed 
Rulemaking.  Use  of  the  220-222  MHz 
Band  by  the  Private  Land  Mobile  Radio 
Service  (PR  Docket  No.  89-552).  the 
Commission  concluded  that  any  holder 
of  a  Phase  II EA.  Regional,  or 
nationwide  220  MHz  license  vriU  be 
permitted  to  partition  portions  of  its 
authorization.  In  the  Fifth  Notice  of 
Proposed  Rulemaking,  Redesignation  of 
27.5  CHz  Frequency  Band,  Establishing 
Rules  and  Policies  for  Local  Multipoint 
Distribution  Service  (LMDS)  (NPRM  CC 
Docket  No.  92-297),  the  Commission 
proposes  that  this  form  will  be  used  to 
complete  the  disaggregation  and 
partioning  of  LMDS. 

This  form  may  also  be  used  in  the 
future  disaggregation  and  partioning  for 
a  variety  of  spectrum  based  services 
licensed  by  the  Commission.  Specific 
Rules  will  be  adopted  in  Reports  and 
Orders  or  by  Public  Notice  for  each 
service  subject  to  disaggregation  and 
partioning. 

The  burden  reflects  an  increase  in  the 
number  of  respondents  from  1,900  to 
24,583  (1,533— LMDS;  21.150— 
220MHz)  and  total  burden  hoiirs  from 
3,800  to  49,166  (2  hours  per  form). 

OMB  Approval  Number:  3060-0319. 

Title:  Application  for  Assignment  of 
Authorization  or  Consent  to  Transfer  of 
Control  of  License. 


Form  No.  .FCC  490. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  28.500. 

Estimated  Time  Per  Response:  2 
hours. 

Total  Annual  Burden:  85,500  hours. 

Needs  and  Uses:  FCC  Form  490  is 
filed  to  solicit  Commission  approval  to 
assign  a  radio  station  authorization  to 
another  party  or  to  transfer  control  of  a 
licensee.  The  requested  information  is 
used  by  the  Commission  in  carrying  out 
its  duties  as  set  forth  in  Sections  308 
309  and  310  of  the  Communications 
Act.  Various  sections  in  47  CFR  Parts 
22,  24  and  90  require  submission  of  FCC 
Form  490. 

In  the  Fifth  Notice  of  Proposed 
Rulemaking,  Use  of  the  220-222  MHz 
Band  by  the  Private  Land  Mobile  Radio 
Service  (PR  Docket  No.  89-552),  the 
Commission  concluded  that  any  holder 
of  a  Phase  II  EA,  Regional,  or 
nationwide  220  MHz  license  will  be 
permitted  to  partition  portions  of  its 
authorization.  This  form  may  also  be 
used  in  the  future  disaggregation  and 
partioning  for  a  variety  of  spectrum 
based  services  licensed  by  the 
Commission.  Specific  Rules  will  be 
adopted  in  Reports  and  Orders  or  by 
Public  Notice  for  each  service  subject  to 
disaggregation  and  partioning. 

The  burden  reflects  an  increase  in  the 
number  of  respondents  from  5,000  to 
28,500  for  220  MHz  and  total  burden 
hours  from  15,000  to  85,500  (3  hours 
per  form). 

OMB  Approval  Number:  3060-0623. 

Title:  Application  for  Mobile  Radio 
Service  Authorization  or  Rural 
Radiotelephone  Service  Authorization. 

Form  No.  .FCC  600. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit;  Individuals  or  Households;  Not- 
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for-Profit  institutions;  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  245,053. 

Estimated  Time  Per  Response:  4 
hours. 

Total  Annual  Burden:  980,212  hours. 

Needs  and  Uses:  The  information 
requested  by  FCC  Form  600  is  used  by 
Conunission  staff  in  carrying  out  its 
duties  as  set  forth  in  Sections  308  and 
309  of  the  Communications  Act,  47, 
U.S.C.  Sections  308  and  309,  to 
determine  the  technical,  legal  and  other 
qualification  of  the  applicant  to  operate 
a  station.  FCC  Form  600  is  used  by  all 
commercial  mobile  radio  service 
(CMRS)  and  private  mobile  radio  service 
(PMRS)  applicants  in  all  terrestrial 
mobile  services  including  the  Personal 
Communications  Services  (PCS) 
applicants.  The  FCC  Form  600  is 
required  by  various  rule  sections  in  47 
CFR  Parts  1,  22,  24  and  90.  FCC  Form 
600  is  also  used  by  most  license  winners 
of  FCC  auctions  to  date. 

In  the  Fifth  Notice  of  Proposed 
Rulemaking.  Use  of  the  220-222  MHz 
Band  by  the  Private  Land  Mobile  Radio 
Service  (PR  Docket  No.  89-552),  the 
Commission  concluded  that  any  holder 
of  a  Phase  n  EA,  Regional,  or 
nationwide  220  MHz  license  will  be 
permitted  to  partition  portions  of  its 
authorization.  In  the  Fifth  Notice  of 
Proposed  Rulemaking,  Redesignation  of 
27.5  GHz  Frequency  Band,  Establishing 
Rules  and  Policies  for  Local  Multipoint 
Distiibution  Service  (LMDS)  (NPRM  CC 
Docket  No.  92-297),  the  Commission 
proposes  that  this  form  will  be  used  to 
complete  the  disaggregation  and 
partioning  of  LMDS.  This  form  may  also 
be  used  in  the  future  disaggregation  and 
partioning  for  a  variety  of  spectrum 
based  services  licensed  by  the 
Commission.  Specific  Rules  will  be 
adopted  in  Reports  and  Orders  or  by 
Public  Notice  for  each  service  subject  to 
disaggregation  and  partioning. 

The  burden  reflects  an  increase  in  the 
number  of  respondents  from  194,769  to 
245,053  (47,000—220  MHz;  3.284— 
LMDS)  and  total  burden  hours  from 
779,076  to  980,212  (average  4  hours  per 
form). 

OMB  Approval  Number:  3060-0068. 

Title:  Application  for  Consent  to 
Assignment  of  Radio  Station 
Construction  Authorization  or  License 
(For  Stations  in  Services  Other  Than 
Broadcast). 

Fonn  No.:  FCC  702. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  For- 
Profit 

Number  of  Respondents:  2,644  . 


Estimated  Time  Per  Response:  5 
hours. 

Total  Annual  Burden:  13,220  hours. 

Needs  and  Uses:  This  collection  of 
information  is  used  to  request 
Commission  approval  of  assignment  of 
radio  station  construction  authorization 
or  license.  The  form  is  required  by 
Section  310(d)  of  the  Communications 
Act;  and  FCC  Rules — 47  CFR  Parts  5.55, 
21.11.  21.38,  21.39.  23.50,  25.118  and 
101.15. 

A  space  for  the  applicant  to  provide 
an  Internet  address  is  being  added  to  the 
form.  This  wiU  provide  an  additional 
option  of  reaching  the  applicant  shoidd 
the  FCC  have  any  questions  concerning 
the  application.  In  addition,  the 
Commission  is  required  to  collect  the 
Taxpayer  Identification  Number  to 
comply  with  the  Debt  Collection 
Improvement  Act  of  1996.  In  the  Third 
Report  and  Order,  Redesignation  of  27.5 
GHz  Frequency  Band,  Establishing 
Rules  and  Policies  for  Local  Midtipoint 
Distiibution  Service  (LMDS)  (NPRM  CC 
Docket  No.  92-297),  the  Commission 
concluded  that  any  LMDS  licensee  will 
be  permitted  to  partition  or  disaggregate 
portions  of  its  authorization.  The  Fifth 
Notice  of  Proposed  Rulemaking 
proposes  that  this  form  will  be  used  to 
complete  the  disaggregation  and 
partioning  of  LMDS.  The  burden  reflects 
an  increase  in  the  number  of 
respondents  from  1,000  to  2,644  and 
total  biuden  hours  from  5,000  to  13,220. 

This  form  may  also  be  used  in  the 
future  disaggregation  and  partioning  for 
a  variety  of  spectrum  based  services 
licensed  by  the  Commission.  Specific 
rules  will  be  adopted  in  Reports  and 
Orders  or  by  Public  Notice  for  each 
service  subject  to  disaggregation  and 
partioning. 

Federal  Communicatioiis  Commission 
William  F.  Catoo, 
Acting  Secretary. 

(FR  Doc.  97-9322  FUed  4-10-97;  8:45  am] 
BKiJNQ  CODE  sna-oi-p 


FEDERAL  RNANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Joint  Policy  Statement  on  Improper 
and  Illegal  Payments  by  Banks  and 
Bank  Holding  Companies 

AQEflCIES:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (FRB),  Federal 
Deposit  Insurance  Corporation  (FDIC), 
and  Office  of  the  Comptroller  of  the 
Currency  (OCC)  (collectively  the 
Agencies). 

ACTION:  Withdrawal  of  statement  of 
policy. 


summary:  The  Agencies  are 
withdrawing  th^  joint  stateijient  of 
policy  entiUed  "Joint  Policy  Statement 
Concerning  Improper  Payments  by 
Banks  and  Bank  Holding  Companies" 
(Statement  of  Policy)  because  it  is  no 
longer  useful  in  the  ongoing  supervision 
of  banks  and  bank  holding  companies. 
The  Office  of  Thrift  Supervision  (OTS) 
which  was  not  a  party  to  the  Statement 
of  Policy,  joins  the  Agencies  in  this 
action. 

EFFECTIVE  DATE:  The  removal  of  the 
Statement  of  Policy  is  effective  April  11, 
1997. 

FOR  FURTHER  MFORMATKW  CONTACT: 

FRB:  Jack  Jennings,  Assistant  Director. 
Division  of  Banking  Supervision  & 
Regulation  (202/452-3053),  20th  and  C 
Street  NW.,  Washington.  DC.  20551. 

FDIC:  R.  Eugene  Seitz  Review 
Examiner,  Division  of  Supervision  (202/ 
898-6793),  550  Seventeenth  Street.  NW, 
Washington.  D.C.  20429. 

OCC:  Daniel  Stipano,  Director  of 
Enforcement  and  Compliance.  (202/ 
874-4800).  250  E  Sti«et,  SW., 
Washington,  D.C.  20219.  OTS:  Donna 
Deale,  Senior  Program  Manager, 
Supervision  Policy,  (202/906-7488), 
1700  G  Street  NW.,  Washington,  D.C 
20552. 

SUPPt-EMENTARY  INFORMATION:  The 
Agencies  issued  the  Statement  of  Policy 
on  January  13, 1978  (43  FR  2759. 
January  19,  1978)  to  announce  that 
certain  payments,  improper  and  illegal 
political  contribution,  bribes,  and 
kickback  besides  being  a  violation  of  the 
Foreign  Corrupt  Practices  Act  of  1977, 
Pub.  L.  95-213,  91  Stat  1494  (FCPA 
1977),  constitute  unsafe  and  unsound 
banking  practices. 

The  Agencies  have  incorporated 
sufficient  reference  material  to  the 
FCPA  1977  in  their  respective 
examination  manuals  and  do  not 
routinely  issue  policy  statements 
governing  other  criminal  statutes  related 
to  banks  and  bank  holding  companies. 
As  such,  the  Agencies  are  rescinding  the 
Statement  of  Policy  and  believe  that  the 
information  contained  in  the  Statement 
of  Policy  is  self-evident. 

The  Agencies  acknowledge  that  all 
banks,  bank  holding  companies  and 
subsidiaries  thereof  are  expected  not 
only  to  conduct  their  operations  in 
accordance  with  applicable  laws  but 
also  to  refrain  from  making  payments 
that  may  constitute  unsafe  and  unsoimd 
banking  practices.  Where  violations  of 
law  or  unsafe  and  unsound  banking 
practices  result  from  improper 
payments,  the  appropriate  agency  will 
exercise  its  full  legal  authority, 
including  cease-and-desist  proceedings 
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and  referral  to  the  appropriate  law 
eaforcemei\^  agency  for  further  action, 
to  ensure  that  such  practices  are 
terminated,  hi  appropriate 
circiimstances,  the  fact  that  such 
payments  have  been  made  may  reflect 
so  adversely  on  an  organization's 
management  as  to  be  a  relevant  factor  in 
connection  with  the  consideration  of 
applications  submitted  by  the 
organization. 

The  Agencies'  Action 

The  Agencies  hereby  withdraw  the 
Statement  of  Policy. 

Dated  at  Washington.  DC  this  7th  day  of 
April  1997. 

Federal  Financial  Institutions  Examination 
Council 

Joe  M.  Cleaver, 

Executive  Secretary. 

[FR  Doc.  97-9335  Filed  4-10-97;  8:45  am) 

aajJNO  cooes  «21»-01-P.  t720-01-P,  «714-01-P,  and 
4nO-33-P 


FEDERAL  HOUSING  RNANCE  BOARD 
[N0.97-N-3] 

Prices  for  Fedwai  Home  Loan  Bank 
Services 

agency:  Federal  Housing  Finance 

Board. 

ACTION:  Notice  of  prices  for  Federal 

Home  Loan  Bank  Services. 

SUIMARY:  The  Federal  Housing  Finance 
Board  (Board)  is  publishing  the  prices 
charged  by  the  Federal  Home  Loan 
Banks  (Banks)  for  processing  and 
settlement  of  items  (negotiable  order  of 
withdrawal  or  NOW),  and  demand 
deposit  accounting  (DDA)  and  other 
services  offered  to  members  and  other 
eligible  institutions. 
EFFECTIVE  DATE:  April  11,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  Gary 
B.  Townsend,  Deputy  Director.  Office  of 
Supervision  (202)  408-2540;  or  Edwin  J. 
Avila.  Financial  Analyst,  (202)  408- 
2871;  Federal  Housing  Finance  Board. 
1777  F  Street,  N.W.,  Washington,  D.C. 
20006. 

SUPPt^MENTARY  INFORMATION:  Section 
11(e)  of  the  Federal  Home  Loan  Bank 
Act  (Bank  Act)  (12  U.S.C.  1431(e)) 
authorizes  the  Banks  (1)  to  accept 
demand  deposits  from  member 


institutions,  (2)  to  be  drawees  of 
payment  instruments,  3)  to  engage  in 
collection  and  settlement  of  payment 
instruments  drawn  on  or  issued  by 
members  and  other  eligible  institutions, 
and  (4)  to  engage  in  such  incidental 
activities  as  are  necessary  to  the  exercise 
of  such  authority.  Section  11(e)(2)(B)  of 
the  Bank  Act  (12  U.S.C.  1431('e)(2)(B)) 
requires  the  Banks  to  make  charges  for 
services  authorized  in  that  section, 
which  charges  are  to  be  determined  and 
regulated  by  the  Board. 

Section  943.6(c)  of  the  Board's 
regulations  (12  CFR  943.6(c))  provides 
for  the  annual  publication  in  the 
Federal  Register  of  all  prices  for  Bank 
services.  The  following  fee  schedules 
are  for  the  three  Banks  which  offer  item 
processing  services  to  their  members 
and  other  qualified  financial 
institutions.  Most  of  the  remaining 
Banks  provide  other  Correspondence 
Services  which  may  include  securities 
safekeeping,  disbursements,  coin  and 
currency,  settlement,  electronic  funds 
transfer,  etc.  However,  these  Banks  do 
not  provide  services  related  to 
processing  of  items  drawn  against  or 
deposited  into  third  party  accoimts  held 
by  their  member  or  other  qualified 
financial  institutions. 


District  1.— Federal  Home  Loan  Bank  of  Boston  (1997  NOW/DDA  Services) 

(Services  Not  Provided) 
District  2.— Federal  Home  Loan  Bank  of  New  York  (1997  NOW/DDA  Services) 

(Does  Not  Provide  Item  Processing  Services  for  Third  Party  Accounts) 

District  3.— Federal  Home  Loan  Bank  of  Pittsburgh  (1997  NOW/DDA  Services) 

DPS  Deposit  Tickets — $0.5900  Per  Deposit,  Printing  of  Deposit  Tickets 


Deposit  processing  service  (DPS) 


1-25,000  

25.001-58,500  ..„ 
58,501-91.500  .... 
91.501-125,000  .. 
125,001-158,500 
158.501-191.500 
191.501-over  


Deposit  Items  Processed  for  volumes  of 


Deposit  Items  Encoded  (West)  Prictng  vanes— tiered  by  monthly  volume  for  volumes  of 

1-25.000  

25.001-58.500  

58.501-91 ,500  

91 ,501-125,000 

125,001-158500  *  

158.501-191  500 

1 91 ,501  -over  


Deposit  Hems  Encoded  (East)  Prictng  vanes-tiered  by  monthly  volume  for  volumes  of 
1-25,000  

^,UU  I— 30,3UU  ..... — ..-........„..„...„..„._..... — .......................„.......„....„„...„...„„.„.„„„ 

58  501—91  500 

91,501-125,000  

125,001-158.500  ... 
158.501-191,500  ... 
191,501-ower 


Pass-through  pricing  varies— tiered  by  monthly 
volume 


$0.0375  per  item  (transit) 
0.0369  per  item 
0.0364  per  item 
0.0358  per  item 
0.0353  per  item 
0.0347  per  item 
0.0342  per  item 

$0.031 1  per  item 
0.0306  per  item 
0.0301  per  item 
0.0296  per  item 
0.0291  per  item 
0.0286  per  item 
0.0281  per  item 

$0.0332  per  item 
0.0327  per  item 
0.0322  per  item 
0.0317  per  item 
0.0312  per  item 
0.0307  per  item 
0.0302  per  item 
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Deposit  processing  service  (DPS) 


Deposit  Items  Returned 

Deposit  Items  Photocopied 

DPS  Photocopies— Subpoena 


Deposit  Items  R^ected 

(applicable  to  pre-encoded  deposits  only) 

DPS  Transportation  (West) 

DPS  Transportation  (East) ..• 

Retum  Check  Courier  Service 


Pass-through  pricing  varies— tiered  by  monthly 
volume 


1.8500  per  item 

3.6500  per  photocopy 

18.3500  per  hour  of  processing  time,  plus  0.2500 

per  photocopy 
0.2300  per  rejected  item 

8.7500  per  pickup 
8.7500  per  pickup 
128.0000  per  month 


Depository  Account  Services 


Mail  Deposits  

"On-Us"  Returns  Deposited: 

Qualified  Returns 

Raw  Returns 

Bond  Coupon  Collection 

Bond  Coupon  Returns  

Bond  Collection: 

Bearer  

Registered 

Deposit  Transfer  Vouchers  .... 

Canadian  Item  Collection 

Other  Foreign  Item  Collection 


$5.5000  per  deposit 

0.5200  per  item 
2.0600  per  item 
6.5000  per  envek)pe 
20.0000  per  coupon 

23.0000  per  tx>nd 
31 .0000  per  bond 
5.4000  per  item 
5.2500  per  item 
Pass-through 


Electronic  Funds  Transfers 


Incoming  Wire  Transfers 

Outgoing  Wire  Transfers  (Automated/Link) 

Outgoing  Wire  Transfers  (Manual)  

Fax  of  Wire  Transfer  Advice 

Internal  Book  Transfers  (Automate(Vynk)  .. 

Internal  Book  Transfers  (Manual) 

Foreign  Wire  Surcharge 

Expected  Wires  Not  Received „ 

ACH  Transaction  Settlement  (CR)  

ACH  Transaction  Settlement  (DR)  

ACH  Origination  Items  (CR)  

ACH  Origination  Items  (DR)  

ACH  Origination  Record  Set-Up 

ACH  Origination  Items  Returned 

ACH  Retums/NOC's— Facsimile  

ACH  Retums/NOC's— Telephone 


$6.0000  per  transfer 
7.0000  per  transfer 
10.0000  per  transfer 
To  Be  Announced 
No  Charge 
1.0000  per  transfer 
30.0000  per  transfer* 
Penalty  Assessed" 
0.2650  per  transactkxi 
0.2650  per  transactk)n 
0.2000  per  item 
0.2000  per  item 
1.5500  per  record 
5.0000  per  returned  item 
2.1500  per  transaction 
3.4500  per  transaction 
0.2800  per  transaction 


ACH/FRB  Priced  Service  Charges 

'Note:  This  surcharge  will  be  added  to  the  amount  of  the  outgoing  funds  transfer  to  produce  a  single  total  debit  to  be  charged  to  the  cus- 
tomer's account  on  the  date  of  transfer. 

"Note:  Standard  penalty  is  equivalent  to  the  amount  of  the  wire(s)  times  the  daily  lOD  rate,  divided  by  360.  If  the  wire  not  received  causes 
the  Bank  to  suffer  any  penalty,  defk^iency,  or  monetary  loss,  any  and  all  related  costs  will  also  be  assessed. 


Federal  Reserve  Settlement 


FRB  Statement  Transactkm  (CR) .... 
FRB  Statement  Transactk>n  (DR)  .... 
Reserve  Requirement  Pass-Thru  .... 

Correspondent  TransactkKi  (DR) 

Direct  Send  Settlement 

FRB  Indearing  Settlement 

FRB  Coin  and  Cun-ency  Settlement 


$0.5700  per  transaction 
0.5700  per  transactk)n 
25.7500  per  month  (active) 
0.5700  per  transactkm 
144.0000  per  month 
144.0000  per  month 
30.0000  per  nwrrth 


Demand  Deposit  Services 


Clearing  Items  Processed 

Clearing  Items  Fine  Sorted 

(for  retum  with  Bank  statements ) 

Reconcilement  Copies— Manual 

Reconcilement  Copies — MagTape ^ 

Reconcilement  MagTape  Processing 

Reconcilement  Copies — Vokled  

Check  Photocopies— Mail 

Check  Photocopies — Telephone/Fax  

Check  Photocopies — Subpoena 

Stop  Payment  Orders 

FRB  Retum  Items „ 


$0.1500  per  item 
0.0750  per  item 

0.0900  per  copy 
0.0500  per  copy 
Pass-through 
0.0410  per  copy 
3.8500  per  photocopy 
4.6500  per  photocopy 
0.6700  per  photocopy 
16.7500  per  item 
0.5200  per  item 
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Deposit  processing  service  (DPS) 

Pass-through  pricing  varies— tiered  by  monthly 
volume 

FRB  Return  Items  Over  S2  500 

6.0000  per  item 

15.5000  per  item 

hnnnntina  of  Standard  Checks  .    .    „    

0.1150  per  item 

Non-standard  Imprinting 

Microfiche  Copies  

Request  for  Fax/Photocopy  

Pass-through 
5.1500  per  copy 
3.0000  per  document 

Image  Strtement  Sfvte— 
Proof  of  Deposit  (POD)  Sarvica 


•Pricing  for  each  of  these  premium  services  is  customer-specific,  based  upon  individual  service  requirements;  please  call  your  Martceting  rep- 
resentative at  (800)  288-3400  for  furttier  information. 


Coin  and  Cunanqr  Sarvtoa:  Wastam  Sarvloa  Aiaa 


Currency  Orders  » 

Coin  Orders 

Currency  Deposits  

Coin  D^X)Sits 

Coin  Deposits  (Non-Standttfd)  .. 

Coin  Deposits  (Unsorted)  

Food  Stamp  Deposits  

Coin  Shipment  Surcharge 

C&C  Transportation  (Zone  W1) 
C&C  Transportation  (Zone  VV2) 
C&C  Treinsportation  (Zone  W3) 
C&C  Transportation  (Zone  W4) 


$0.3650  per  $1,000* 
2.4200  per  box 
1.2800  per  $1,000* 
1.8500  per  standard  bag 
2.8500  per  non-standard  bag 
8.5000  per  mixed  bag 
1.8000  per  $1,000* 
0.2500  per  excess  bag** 
16.6000  per  stop 
28.1000  per  stop 
37.3500  per  stop 
Negotiable*** 


Coin  and  Currency  Sarvloa:  Eastern  Sarvica  Area 


Currency  Orders  

Cotn  Orders 

Currency  Deposits  

Coin  Deposits 

Coin  Deposits  (f«ton-Standard) . 

Coin  Deposits  (Unsorted)  

Food  Stamp  Deposits  

Coin  Shipment  Surcharge 

C&C  Transportation  (Zone  El) 
C&C  Transportation  (Zone  E2) 
C&C  Transportation  (Zone  E3) 


$0.3200  per  $1,000* 
2.8500  per  box 
1.2800  per  $1,000* 
1 .8500  per  standard  bag 
2.8500  per  norvstarxlard  bag 
8.5000  per  mixed  bag 
1.8000  per  $1,000* 
0.2500  per  excess  bag** 
25.1000  per  stop 
34.8500  per  stop 
53.3500  per  stop 
Negotiable*** 


C&C  Transportation  (Zone  E4) 

*Note:  Charges  will  be  applied  to  each  $1 ,000  ordered  or  deposited,  and  to  any  portion  of  a  shipment  not  divisible  by  that  standard  unit 
**Nols:  A  surcharge  will  apply  to  each  container  (box/bag)  of  coin  In  an  order/delivery  after  the  first  20  containers. 
***Nota:  Reserved  (or  remote  locaKons:  delivery  charges  will  be  negotiated  with  the  courier  service  on  an  individual  t>asis. 

Ctwck  Procassing  (Inclaaring) 


Checks  Processed  for  volumes  of 


1-25,000  

25,001-58,500  „.. 
58.501-91,500  .... 
91.501-125.000  .. 
125.001-158.500 
158,501-191.500 
191,501-350,000 
350.001-500.000 
500.001 -over 


Pricing  varies — tiered  by  monthly  volume 
$0.0445  per  item 
0.0419  per  item 
0.0393  per  item 
0.0367  per  Item 
0.0342  per  Kern 
0.0316  per  Item 
0.0290  per  item 
0.0264  per  Item 
0.0239  per  Item 


Full  Backroom  Sarvica  (Item  Procassing  Ciiargas) 


Non-TruTKated  Checks  for  volumes  of 


1-25,000  

25.001-58,500  ™ 
58,501-91,500  .... 
91.501-125,000  .. 
125,001-158,500 
158.501-191.500 
191.501-350.000 
350.001-500.000 
500.001-over  


Truncated  Checks  kx  volumes  of 


1-2S.000 


Pricing  varies — tiered  by  monthly  volume 
$0.0585  per  item 
0.0570  per  Item 
0.0555  per  Item 
0.0540  per  item 
0.0525  per  item 
0.0510  per  item 
0.0495  per  item 
0.0465  per  Item 
0.0435  per  item 

Pricing  varies — tiered  by  monthly  voluma 
$0.0485  per  item 
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Deposit  processing  service  (DPS) 


25.001-68.500  .... 
58.501-91.500  .... 
91.501-125.000  .. 
125.001-158.500 
158.501-191.500 
191.501-350.000 
350.001-600.000 
500,001-over 


Pass-through  pricing  varies— tiered  by  monthly 
volume 


0.0470 
0.0455 
0.0440 
0.0425 
0.0410 
0.0395 
0.0365 
0.0335 


per  item 
per  item 
per  item 
per  item 
per  item 
per  Hem 
per  Hem 
per  item 


Modified  Backroom  Sarvioe  (ftrnn  Prooeeaing  Ctiargaa) 


1-25.000  

25.001-58,500  .... 
58.501-91.500  .... 
91.501-125,000  .. 
125,001-158,500 
158.501-191.500 
191.501-350.000 
350.001-600,000 
500.001-over 


f4on-Truncated  Checks  for  volumes  of 


1-25,000 

25,001-58.500  .... 
58.501-91.500  .... 
91,501-125.000  .. 
125.001-158,500 
158.501-191.500 
191,501-350,000 
350.001-500,000 
500.001-over 


Truncated  Checks  lor  volumes  of 


Pricing  variea  tiered  by  monthly  vokjme 
$0.0485  per  item 
0.0470  per  item 
0.0455  per  item 
0.0440  per  item 
0.0425  per  item 
a0410  per  item 
0.0395  per  item 
0.0365  per  item 
0.0335  per  item 

Pricing  varies  tiered  by  monthly  volume 
$0.0385  per  Item 
0.0370  per  item 
0.0355  per  item 
0.0340  per  item 
0.0325  per  item 
0.0310  per  item 
0.0295  per  item 
0.0265  per  item 
0.0235  per  item 


Check  Prooeeaing  (Aaaodated 


') 


Over-Ttie-Counter  Items 

OTC  Item  Transportation 

Special  Cyde  Sorting 

Mid-Cyde  Statement  (Purged)  

Mid-Cyde  Stmt  (f4on-Purged) 

Check  INOW)  Statement  Processing: 
Statements  using  Gerteric  Envetopes 
Statements  using  Custom  Envetopes 
Statements  using  Large  Envetopes  .... 

Envetope  Destructton  Fee  

Addittonal  Stuffer  Processing 


(one  stuffer  per  statement  free— appltoable  to  all  addittonal  stuffers) 

Selective  Stuffer  Processing „„ 

Daily  Report  Postage _ „ 

Statement  Postage  

Starxiard  Retum  Calls  

Automated  Retum  Calls „ 

Retum  Calls  via  Link . 

Late  Retum  Calls 

FRB  Retum  Items 

FRB  Retum  Items  Over  $2,500 

Check  Photocopies— Mail 

Check  Photocopies— Telephone/Fax  ...„ 

Check  Ptratocopies— Subpoena 

Signature  Verificatton  Copies  _ „ , 

Check  Retrieval 

MICRSort  Option  (Fixed  Fee) 

MICRSort  OfJtton  (per  item) 

Check  Recondlement  Servtoe ^..„. 

Collecttons  and  Forgeries 

MCPJ  Mtoroflche  Service „.. 

(Min.  $1 5.00.  Max.  $75.00) 

Microfiche  Copies  

Microfilm  Processing 

Mtorofilm  Duplication „ 

Transportation 


$0.1850  per  Kern 

1 0.0000  per  nfKNUh 

0.0220  per  item 

0.5400  per  Mem  (Min  $2.70) 

2.6800  per  statemer4 

0.0610  per  envetope 
0.1000  per  envetope 
0.5750  per  envetope 
0.0300  per  envetope 
0.0250  per  stuffer 

0.0680  per  statement 
PasS'^wough 
Pass-through 
1.3000  per  item 
0.2626  per  item 
0.7500  per  Hem 
2.5000  per  item 
0.5200  per  Item 
6.0000  per  item 
3.8500  per  photocopy 
4.6500  per  photocopy 
0.6700  per  photocopy 
0.7750  per  copy 
1.5500  per  itam 
27.0000  per  a>onth 
0.0310  per  item 
(See  Separate  Sectton) 
15.5000  per  item 
0.0021  per  item 

5.1500  per  copy 
5.4000  per  roll 
11.0000  per  roll 
Pass-through 
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Deposit  processing  service  (OPS) 


Pass-ttHough  pricing  varies — tiered  by  monthly 
volume 


SlalMiMnt  Savinos  rroceiBlno 


Statements  using  Generic  Envelopes 
Statements  using  Custom  Envelopes  . 
Statements  using  Large  Envelopes  .... 


$0.1020  per  envelope 
0.1300  per  envelope 
0.5850  per  envelope 


CtMcfc  RaconcilenMnt  Servioe* 


Reconcilement  Items  Processed 

Stop  Payment  Orders 

Microfiche  Copies  

Account  Reconcilement 


$02250  per  item 
10.0000  per  item 
3.0000  per  copy 
15.0000  per  account 


ftote:  Individual  seivice  charges  are  detailed  in  a  monthly  statement  provided  specifically  for  this  service.  The  net  of  these  charges  is  po^ed 
to  Check  Processing  and  appears  as  a  single  lir>e  item  on  the  monthly  t>illing  statement 


Account  Meintenance 


Demand  Deposit  Accounts ~ 

Cut-OfI  Statements 

Telephone  Balance  Inquiry _ 

Paper  Advice  of  Transactions  (DTS) 
Daiiy  Transaction  Data  via  Link 


$21.7500  per  month,  per  account 
10.0000  per  statement 
2.0000  per  telephone  call 
1 .0000  per  account/statement 
hk>  Charge 


Account  Ovardraft  Penalty 


Greater  of  $75.00  per  day  and  the  daily  interest  on  the  amountn>f  the  overdraft  (Rate  used  for  caknjiation  equal  to  the  highest  posted  ad- 
vance rate  plus  3.0%) 

Atlanlion:  Customers  Receiving  Transportation  Charges  Under  Any  Service 

Rales  and  charges  relative  to  transportation  vary  deperxJing  on  tt>e  location  of  the  ofrice(s)  serviced.  Details  regarding  Vhe  pricing  for  the 
transportation  to/from  specific  institutions  or  individual  locations  will  be  provjded  upon  their  subscription  to  that  service. 

Surcharges  may  tM  applicable  and  wM  be  applied  to  ttie  customer  as  effective  and  wittwut  phor  notice. 


District  4.— Federal  Home  Loan  Bank  of  Atlanta  (1997  NOW/DDA  Services) 

(Does  not  provide  item  processing  services  for  third  party  accounts) 

District  5.— Federal  Home  Loan  Bank  ofCincirmati  (1997  NOW/DDA  Services) 

(Does  not  provide  item  processing  services  for  third  party  accounts) 
District  6.— Federal  Home  Loan  Bank  of  Indianapolis  (1997  NOW/DDA  Services) 

Cash  Management  Services 


Transaction  Ctiargw 


Paid  Check  charge  

Paper  Advice 

Tape  Advice ^.... 

Stop  Payments 

Photocopies  

Fme  Sort  Numeric  Sequence 
CoHectkxVRetum/Exceptkxi  ... 

DaHy  Statement _ 

Maintenarx* 

Debit  Entries  

Credit  Entries 

Checks  (Administratkx)  Fee) 

Special  Cutoff 

Infoline _..... 

VRU  (Voice  Response) 


$0.16  per  item 

.065  per  item 

.040  per  item 

6.00  per  stop 

2.50  per  copy 

.025  per  item 

5.00 

2.00 

30.00  per  month 

U/C 

ti/C 

.02  per  item 

N/C 

50.00  per  month 

1 .00  per  inquiry 


CoHected  Balances  Will  Fam  Interest  at  the  CMS  Daily  Posted  Rate. 

NOW  Account  Services 
Transaction  Charges 

Safekeeping 

Turr»round 
(Daily  or  cycled) 

Complete 

Image* 

Monthly 

Per  item 
1053 

Cost 
$265. 

Per  item 
$.0875 

Cost 
$437.5 

Per  item 
$.06 

Per 

.    volume 
5.000 

Per  item 
$.0635 

Cost 
$317.5 

state- 
ment 

$.40 
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IMonthly 
volume 


5.001-10.000  .... 
10.001-15.000  .. 
15.001-25.000  .. 
25.001-50.000  .. 
50.001-75.000  .. 
75.001-100.000 
100.001-and  up 


Safekeeping 


Per  item 


.045 
.044 
.039 
.038 
.034 
.031 
.029 


Cost 


225. 

220. 
390. 
950. 
850. 
775. 


Turnaround 
(Daily  or  cyded) 


Per  item 

.0585 
.0545 
.0475 
.0435 
.0405 
.0375 
.0345 


Cost 

.295.5 
272.5 
475.0 
1.087.5 
1.012.5 
937.5 


Complete 


Per  item 


.0855 
.0835 
.0825 
.0805 
.0765 
.0755 
.0745 


Cost 


427.5 

417.5 

825.0 

2,012.5 

1.912.5 

1.887.5 


Image* 


Per  item 


.06 
.06 
.06 
.06 
.06 
.06 
.06 


Per 
state- 
ment 


.40 
.40 
.40 
.40 
.40 
.40 
.40 


Minimum  processing  fee  of  $40.00  per  month  win  apply  for  total  HOW  services.  Also  included  in  the  above  fees— at  no  additk)nal  cost  are  Fed- 
eral Resen«  fees,  incoming  courier  fees,  software  changes,  disaster  recovery,  envetope  discount  and  inventory. 

*lmaQe  Monthly  Maintenance  Fee  of  $500.00  for  0-32%  of  accounts;  $300.00  for  33-49%  of  accounts;  and  $200.00  tor  50%*  wiN  be  assessed 
for  Image  Statements. 


Ancillary  Servloas  Faat 


Large  Dollar  Signature  Verification 

Over-the-counters  and  Microfilm  

Retum  Items  

Photocopies**  and  Facsimiles  

Certified  Checks  

Invalid  Accounts 

Late  Returns  « 

Invalid  Returns 

NoMICR/OTC  

Settlement  Only  „ 

+Joumal  Entries „ 

Encoding  Errors „ 

Fine  Sort  Numeric  Sequerx»  

Access  to  Infoline  

High  Dollar  Retum  Notificatkxi 

D^it  Entries 

Credit  Entries 

Standard  Stmt  Stuffers  (up  to  2)***  , 

**  Photocopy  request  of  50  or  more  are  charged  at  an  hourly  rate  of  $15.00. 
***  Each  additional  (over  2)  will  be  charged  at  $.02  per  statement. 


$0.50 

0.035 

2.15 

2.50 

1.00 

0.50 

0.50 

0.50 

0.50 

100.00  per  month 

3.00  each 

2.75 

0.02 

50.00  per  month 

N/C 

N/C 

N/C 

N/C 


Fee 


Wire  Tianslar  Sarvlcas 


In  (Per  transfer)  Domestk: ... 
Out  (Per  transfer)  Domestic 
Intemattonal  Wires  


$4.00 

7.50 

25.00 


Depository  Tranefer  Checks 


Per  Check 


2.00 


Treasury  Tax  and  Loan  Settlement  Servicos 


Per  Transaction 


2.M 


Charge  Card  Transaction 


Per  Transactkxi' 


1.50 


Automalsd  Claarlng  House  (ACH)  Service 


Tape  TransmisskMi 

or  Origination 

MACHA.  INDEX  

ACH  Entries  Clearing  through  our  R&T  Number 

Settlement  Only 

ACH  Retums/NOC  


8.50 

.045  per  item 
Actual  Federal  Reserve  Charges 
.25  per  item 
$65.00  per  nnonlh 
2.50  per  Item 


Coin  and  Currency 


Deliveries— Indiana  and  Michigan  Prices  based  on  delivery  tocatton.  excess  bag  fee  (courier)  and  order  preparatton. 
Cost  wHI  vary  per  institutton:  I 

1  ■^'Mniio  ■■■■•■•••••••••-•■>•••••■•■■■■•••■•■•••••••••■••••■•••••••••••••••■■•••••••••••••••••••••■•••■■•••■••••■■•••••••••••■••■■■••••••••••••••••••••  I   i^iOv 
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Non-Transit  Customer 

Orders  (Member  uses  own  courier) 

Special  Order*  

•Any  order  placed  after  normal  order  has  been  received  and  processed  by  Federal  Home  Loan  Bank. 


Fee 


10.00 
15.00 
15.00 


Proof  and  Transit  Processing 


Pre-encoded  Items: 

City  

RCPC 

Other  Districts  . 

Unencoded  

Food  Stamp 

Photocopies* 


Adjustments  on  pre-etwoded  work 

E  Z  Clear 

Coupons  

Collections 

Cash  Letter 

Deposit  Adjustments 

Debit  Entries ~ 

Credit  Entries 

Microfilming 


Mortgage  Remittarxn  (Basic  Service) 
Settlement  Only 

+Jotjmal  Entries  .... 

Third  Party  Fedline 

Courier" 

Marion  County. 

Other 


'Multiple  Photocopies  (more  than  50  per  request)  15.00  hour. 

•*  Includes  branch  work  transfer  and  corresponderx*  to  arxl  from  Federal  Home  Loan  Bank. 

AH  Fees  Subject  to  Change. 


0.04  per  item 

0.05  per  item 

0.085  per  Item 

0.165  per  item 

0.14  per  item 

2.50  per  copy 

2.75  per  error 

0.14  per  item 

8.25  per  envek)pe 

6.00  per  item 

2.00  per  cash  letter 

0.30  per  adjustment 

NAC 

N/C 

N/C 

0.35 

100.00  per  month 

3.00  each 

0.50  each 

8.25  per  locatk)n,  per  day,  per  pickup 

Prices  vary  per  kxation 


District  7.— Federal  Home  Loan  Bank  of  Chicago  (1997  NOW/DDA  Services) 

(Does  not  provide  item  processing  services  for  third  party  accounts) 

District  8.— Federal  Home  Loan  Bank  ofDes  A4oines  (1997  NOW/DDA  Services) 

(Services  not  provided) 
District  9.— Federal  Home  Loan  Bank  of  Dallas  (1997  NOW/DDA  Services) 

(Services  not  provided) 

District  10.— Federal  Home  Loan  Bank  of  Topeka  (1997  NOW/DDA  Services) 

Deposit/Cash  Letter  Processing 

Deposit  Processing  Fees — Encoded  Items 


State 


Cotorado  .. 

Kansas  

Hebtaaka  . 
Oklahoma 


Local 


$.015 
.015 
.015 
.015 


Local 


$.031 
.041 
.039 
.038 


Transit 


$.040 
.040 
.040 
.040 


Transit 


$.058 
.067 
.061 
.057 


Encoding.  Amount  ReM  Only 

Encoding.  Multiple  Fields 

Rejects  on  Encoded  Items  — 

Retums/Redeposits , 

Collectnns  ™ 

Courier  and  Armored  Car  — 


Research/Mass  Photocopy  Request  $12  per  hour  ♦ 

ACH  Settlement 

Kern  Retrieval  (photocopy) 

Facsimile  ~ 


$.023  per  item 
.030  per  item 
.15  per  item 
.80  per  Item 
10.00  per  Hern 
At  cost 
.15  per  item 
0.50  per  request 
2.25  per  request 
1 .75  per  item 


Fut  Service  Demand  Disbursemenl 


Cycled 

Imaged  

Truncated 


.15  per  item 
.13  per  item 
.12  per  item 


Federal  Register  /  Vol.  62.  No.  70  /  Friday.  April  11,  1997  /  NoUces 


17825 


Basic  Demand  DistHjrsement 
Cycled 

Imaged !!!!!!!!!!!!!!!!!!!!!.."!!."!!!!!!."".""!!!!" 

Truncated _ !!".."!™!™™!!™!!!."!!!!!!™!!!!."!!"!!!!!!!!!! 

Maintenance  Fee 

Debit  ...,". 

Credit !!!!!!!!!!!!!Z!!!!!!I!!!!!!™!!!!!!!™!!"!™!!!!!!' 

Large  Item  Return  Notification  .* !!.™!!!.!"!!!!!!™!!!!!!!!!!!!!!""!!!! 

Mass  Photocopy  Request  $12  per  hour  ♦ !!™!!!!!™!!.!!!!!"*!!!!!!™™!!!!!!!"!!!!!!!!!!! 

Additional  Statements  !!!!!!"!."!!!!!!!!!!!!!!!!!!!!! 

Item  Retrieval  (photocopy) ."!!!!!!!!!!!!.."!!!!!!!!!!!!"."!!!!!."!!!!!!!" 

Facsimile  !.!""!""!"""""""""."""""!!""""!"!" 

Postage .".'"!!!!."!.""!!!!!""!"!!!"!!"""™"!!"!!"" 

*AII  accounts  earn  interest  on  collected  balances  at  40  basis  points  below  the  ovemight  deposit  rate. 
LocUmx  Processing 


.1 1  per  item 
.09  per  item 
.08  per  item 
25  per  month 
.15  per  item 
.15  per  item 
3  per  item 
.15  per  item 
2.00 
2.25 
1.75 
At  cost 


Items  per  month 


1-50,000 

50.00 1  -80.000 

80,001-120,000 

120,001-160.000 

1 60,000-above 

Processing  Fee  

Exception  Item  Review/Processing 

Photocopy  Retrieval  

Facsimile  

Postage  


Proof  of  Deposit  Processing 


Fees  per  Item 


$0,130 

0.125 

0.120 

0.115 

0.110 

100  per  month 

.07  per  item 

2.25  per  item 

1.75  per  item 

At  cost 


Items  per  month 


1-60,000 

50,001-100,000  .. 
100.001-150,000 
150,001-250,000 
250,001-500,000 
500,001-above  ... 


Data  cap- 
ture 


*  Truncated.— $.023 

*  Truncated.— $.020 

*  Truncated.--$.01 6 
*fnjncateci.-^.6l5 
*Truncated.-^.6l4 
*fnjncated.-^.bl3 


Cycled.— $.040 


$.011 


Archival 


Cycle 


Cycled.— $.034 


Cycled.- 


1.026 


Cycled.— $.024 


Cycled.— $.022 


.008 


.006  1 
.005  1 
.004  1 
.004  1 


Cycled,— $.021 


$.012 
.012  1 
.010  1 
.010  1 
.010  1 
.009  1 


Account 
sort 


$.009 
.006  1 
.004  1 
.003! 
.002  1 
.002  1 


$.010 
.010 

xm 

.006 

.008 
.006 


Itam  Pfocossing 

tndearirig  Fees 


1-50,000 

50,001-100,000  .. 
100,001-150,000 
150,001-250,000 
250.001-500.000  . 
SOO.OOl-above  .... 


'Tnincated.— $.021 
•fruncated.-^.6l8 
•Tnjncated.-^.6l4 
•fruncated.-^6l3 
*fruncatecl.-^.6l2 


Cycled.— $.038 
I 

Cycled.— $.032 
I 

Cycled.— $.024 


Cycled.-$.022 


I 


Cycled.— $.020 


I 


.009  1 
.006! 
.004  1 
.003  1 
.002  1 
.002! 


.012  1 
.0121 
.0101 
.0101 
.010  1 
.009  1 


.009  1 
.006  1 
.004! 
.003  1 
.0021 
XXBI 


"Tnincated.— $.011  Cycled.— $.019 

•Tmncated  includes  the  data  capture  and  archival  categories.  Cycled  includes  the  dala  capture,  archival,  cyde  and  account  sort  categories. 


.010 
.010 
.006 
.006 
.006 
MB 


RetaimNMnFaM 


State 

City 

RCPC 

Country 

Transit 

Cotorado 

$.19 
.15 
.25 

.18 

$.29 
.15 
.31 
.20 

$.35 

JO 

sr 

22 

$.73 
.73 
.73 

.73 

Kansas „.„ 

Nebraska 

Oklahoma  

Item  Put 


$.86 
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Item  Qualification  

Settlement  with  Processing  . 

Settlement  Only  „ 

Large  Item  Return  Notification 

Facsimile ~ 

Archival 

Item  Retrieval  (photocopy) 

Mass  Photocopy  Requests  $12  per  hour  ♦ 

Over-the-Counter  Items  ^ 

StatBtnent  Procossing 

Trurx^ted  Statement   

Imaged  Statement 

Cycled  Statement 

EOM  Statement  Premium ^ . - ......_. ........ 

Per  Insert  (first  insert  is  free) ; 

Statement  Printing 

Imaged  Check  Printing  (duplex)  (24  checks  per  skle) 

Statement  Data  Printing 

Maintenarx»  Fee 

Customtzed  Services 

Multiple  Account _ 

Report  Print  Back 

Custom  Programming^Conversions 


.25 

No  charge 
100  per  month 
3  per  item 
1 .75  per  item 

2.25  per  item 
.15  per  item 
.03  per  item 

.08 
.12 
24 
.04 
.01 

.07  per  page 
.07  per  page 
250  per  month 

250  per  nKXith 
250  per  month 
120  per  hour 


District  11.— Federal  Home  Loan  Bank  of  San  Francisco  (1997  NOW/DDA  Services) 

(Does  not  provide  item  processing  for  third  party  accounts) 

District  12.— Federal  Home  Loan  Bank  of  Seattle  (1997  NOW/DDA  Services) 

(Does  not  provide  item  processing  for  third  party  accounts) 

By  the  Federal  Housing  Finance  Board. 


Dated:  April  3. 1997. 
Bruce  A.  MocriMHi, 

Chaiiman. 

[FR  Doc.  97-9302  Filed  4-10-97;  8:45  am] 

MLLMQCOOE  (TSS-OI-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreeni«nt(8)  RIed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street.  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  202-006190-080. 

Tit7e;  The  Venezuelan  American 
Maritime  Association. 

Parties:  AJ*.  Moller-Maersk  Line, 
Consorcio  Naviero  de  Occidente  C.A., 
Crowley  American  Transport,  Inc.,  King 
Ocean  Services,  S.A.,  Sea-Land  Service, 
Inc.,  Seaboard  Marine  of  Florida,  Inc., 
Venezuelan  Container  Line  C.A. 

Synopsis:  The  prof)osed  amendment 
restates  the  Agreement.  It  also  clarifies 
the  responsibilities  of  the  members 
regarding  required  financial  guarantees 


and  authorizes  a  review  by  Principals  of 
neutral  body  decisions  prior  to  seeking 
arbitration. 

Agreement  No.:  202-007540-070. 

Title:  U.S.  Atlantic  &  Gulf 
Southeastern  (liaribbean  Agreement. 

Parties:  Caribbean  General  Maritime, 
Ltd.;  Crowley  American  Transport,  Inc.; 
King  Ocean  Services;  NPR,  Inc.; 
Seaboard  Marine  Ltd.;  Sea-Land  Service, 
Inc.;  Tecmarine  Lines,  Inc.;  Tropical 
Shipping  and  Construction  Co.,  Ltd. 

Synopsis:  The  proposed  Agreement 
amends  Article  7 — Membership — in 
regards  to  financial  guarantees  required 
of  the  members,  and  Article  10 — Neutral 
Body  Policing — by  authorizing  a 
Principals'  review  of  Neutral  Body 
decisions  as  an  intermediate  step  before 
seeking  arbitration. 

Agreement  No.:  202-010689-065. 

Title:  Transpacific  Westbound  Rate 
Agreement. 

Parties:  American  President  Lines, 
Ltd.;  Hapag-Lloyd  Container  Linie 
GmbH;  Kawasaki  Kisen  Kaisha,  Ltd.;  A. 
p.  Moller-Maersk  Line;  Mitsui  O.S.K. 
Lines,  Ltd.;  Neptune  Orient  Lines,  Ltd.; 
Nippon  Yusen  Kaisha  Line;  Orient 
Overseas  Container  Line,  Inc.;  P&O 
Nedlloyd  Limited;  P&O  Nedlloyd  B.V.; 
Sea-Land  Service,  Inc. 

Synopsis:  The  subject  modification 
provides  that  P&O  Nedlloyd  B.V.  and 
P&O  Nedlloyd  Limited,  as  affiliated 
companies,  will  have  a  single  vote  on 
any  matter  within  the  scope  of  this 
agreement 


Agreemenf  No.:  224-200555-05. 

Title:  Jacksonville  Port  Authority/ 
Trailer  Bridge,  Inc.  Terminal 
Agreement. 

Parties:  Jacksonville  Port  Authority; 
Trailer  Bridge,  Inc. 

Synopsis:  The  proposed  modification 
amends  Exhibit  B — Schedule  of  Fees 
and  Charges  of  the  basic  Agreement,  and 
extends  the  term  of  the  Agreement  for 
five  years. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  April  7, 1997. 
Joeeph  C  Polking. 
Secretary. 

[FR  Doc.  97-9362  Filed  4-10-97;  8:45  am] 
BIUJNQ  CODE  SrSO-OI-H 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  App. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 


Speco  International,  Inc.,  3405  N.W.  9th 
Avenue,  Suite  1205,  Ft.  Lauderdale, 
FL  33309;  Officer:  Martin  Katari. 
President 

GEP  International  Freight  Forwarder 
L.L.C.  111  Deerwood  Road,  Sxiite  280, 
San  Ramon,  CA  94583;  Officers: 
Guillermo  E.  Pena,  President,  Frank 
Rosenberg,  Vice  President 

Samson  Transport  (USA)  Inc.,  441 
Schiller  Street,  Elizabeth,  NJ  07206; 
Officers:  Robert  Walsh,  President, 
Lars  Buchwardt,  Vice  President 

Dated:  April  7, 1997. 
Joseph  C  PoUdng, 
Secretary. 
[FR  Doc.  97-9323  Filed  4-10-97;  8:45  am] 

BILLMQ  COOE  S73(M>1-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  HokJing  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Contit)l  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  25, 1997. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Stireet,  Dallas,  Texas  75201- 
2272: 

1.  Ben  Jay  Scott,  Coleman,  Texas;  to 
acquire  an  additional  8.78  percent,  for  a 
total  of  16.79  percent,  of  the  voting 
shares  of  Coleman  Bancshares,  Inc., 
Coleman,  Texas,  and  thereby  indirectiy 
acquire  Coleman  Coimty  State  Bank, 
Coleman,  Texas. 

Board  of  Covemors  of  the  Federal  Reserve 
System,  April  7, 1997. 

Jennifisr  J.  Johnsoo, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-9330  Filed  4-10-97;  8:45  am) 

SHJUNQ  CODE  a210-01-F 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Contix)l  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
inomediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  28, 1997. 

A.  Federal  Rraerve  Bank  of  Adanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atianta,  Georgia 
30303-2713: 

1.  Tammy  Bolton  Montgomery, 
Golden,  Mississippi,  as  Trustee  for  The 
Weatherford  Foundation  of  Red  Bay, 
Alabama,  Inc.,  Red  Bay,  Alabama;  to 
vote  60.90  percent  of  the  voting  shares 
of  Independent  Bancshares,  Inc.,  Red 
Bay,  Alabama,  and  thereby  indirectiy 
acquire  Bank  of  Red  Bay,  Red  Bay, 
Alabama. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  8, 1997 
Jennifisr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-9443  Filed  4-10-97;  8:45  am] 

BILUNO  CODE  6210.O1.F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 


Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  officm 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  5, 1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303-2713: 

1.  Pinnacle  Bancshares,  Inc., 
Thomson,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  McDuffie 
Bank  &  Trust,  Thomson,  (Georgia. 

B.  Federal  Reserve  Bank  of^t.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  First  Nationafi Security  Company, 
DeQueen,  Arkansas;  to  acquire  an 
additional  2.5  percent,  for  a  total  of  34.7 
percent  pf  the  voting  shares  of  First 
National  Bancshares  of  Hempstead, 
County,  Inc.,  Hope,  Arkansas,  and 
thereby  indirectiy  acquire  First  National 
Bank  of  Hope,  Hope,  Arkansas;  Bank  of 
Blevins,  Blevins,  Arkansas;  and  First 
National  Bank  of  Lewisville,  Lewisville, 
Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  7, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-9329  Filed  4-10-97;  8:45  am) 

SaXMQ  COOE  621»«1.F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Comptmy 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
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bank  holding  company  and  all  of  the 
banks  and  nonbcuoking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  8, 1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

1.  Citizens  Banking  Corpomtion, 
Flint,  Michigan;  to  merge  with  CB 
Financial  Corporation,  Jackson, 
Michigan,  and  thereby  indirectly 
acquire  CB  North,  Charlevoix,  Michigan: 
Gty  Bank  &  Trust,  Jackson.  Michigan; 
and  City  Bank,  Saint  Johns,  Michigan. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street.  St  Louis.  Missouri  63102- 
2034: 

1.  Central  Bancompany,  Inc.,  Jefferson 
City.  Missouri;  to  acquire  100  percent  of 
the  voting  shares  of  Warrensburg 
Bancshares,  Inc.,  Warrensburg, 
Missouri,  and  thereby  indirectiy  acquire 
Bank  of  Warrensburg,  Warrensbiirg, 
Missouri. 

C  Federal  Reserve  Bank  of  Kansas 
Oty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

I.  hiidstate  Bancorp,  Inc.,  Hinton. 
Oklahoma;  to  merge  with  Binger 
Agency,  Inc.,  Binger,  Oklahoma,  and 
thereby  indirectiy  acquire  First 
Community  Bank,  Binger.  Oklahoma. 

D.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Sti«et,  Dallas,  Texas  75201- 
2272: 

I.  Buffalo  Bancorp.  Inc.,  BuBaio, 
Texas,  and  Buffalo  Corp.,  Dover, 
Delaware;  to  become  bank  holding 
companies  by  acquiring  100  percent  of 
the  voting  shares  of  Citizens  State  Bank, 
Buffalo,  Texas. 


Board  of  Governors  of  the  Federal  RsMrve 
System,  April  8, 1997. 
Jennifin- 1.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  97-9442  Filed  4-10-97;  8:45  am] 

BtLUNQCOOE  m»«1-F 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Pennisslble  Nont>anklng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nont>anking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo. 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directiy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  die  Board  has 
determined  by  Order  to  be  closely 
related  to  banldng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  25, 1997. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  NW.,  Atianta,  Georgia 
30303-2713: 

1.  United  Community  Banks,  Inc., 
Blairsville,  Georgia;  to  acqure  United 
Family  Finance  Co.,  Blairsville,  Georgia, 
and  thereby  engage  in  credit  insurance 
activities,  pursuant  to  §  225.25(b)(8)(ii) 
of  the  Board's  Regulation  Y.  The 
proposed  activity  will  be  conducted 
throughout  the  State  of  Georgia. 

Board  of  Govemora  of  the  Federal  Reserve 
System.  April  7, 1997. 
JennifiBT  ].  Johnaon, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-9331  Filed  4-10-97;  8:45  am) 

BKUNQ  CODE  aSKKOI-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directiy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  8.  1997. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  NW.,  Atianta,  Georgia 
30303-2713: 

1.  P.C.B.  Bancorp.  Inc.,  Largo,  Florida; 
to  acquire  Anchor  Savings  B^ik,  F.S.B., 
St.  Petersburg,  Florida,  and  thereby 
engage  in  operating  a  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y.  The 
proposed  activities  will  be  conducted 
throughout  the  State  of  Florida. 

B.  Federal  Reserve  Bank  of  St  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri  63102- 
2034: 

1.  Mercantile  Bancorporation  Inc.,  St 
Louis,  Missouri,  and  Ameribanc,  Inc., 
St.  Louis,  Missouri:  to  acquire  Roosevelt 
Bank,  Chesterfield,  Missouri,  and 
Roosevelt  Mortgage  Company,  Kansas 
City,  Missouri,  and  thereby  engage  in 
the  operation  of  a  federal  savings  bank, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y;  and  in  mortgage  banking 
activities,  pursuant  to  §  225.25(b)(1)  of 
the  Board's  Regulation  Y. 


Board  of  Goveniors  of  the  Federal  Reserve 
System,  April  B,  1997. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-9444  PUed  4-10-97;  8:45  am] 

BHJJNQ  CODE  ttlO^I-F 
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FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLOMG  THE  MEETmO:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 

April  16, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2l8t  Streets, 

N.W.,  Washington.  D.C.  20551. 

STATUS:  Qosed. 

MATTERS  TO  BE  C0N8I0ERE0: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  April  9, 1997. 
JennifiBT  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-9516  Filed  4-9-97;  10:11  am] 
BKJJNG  CODE  ttie-01-P 


FEDERAL  TRADE  COMMISSION 
[DfcL  C-3711] 

American  Honda  Motor  Co.,  Inc.; 
Prohibited  Trade  Practices,  and 
Affinnative  ConecUve  Actions 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settiement  of  alleged 
violations  of  fisderal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
un&ir  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  a  California-based  automobile 
manufacturer  from  misrepresenting  the 
total  amount  due  at  lease  inception, 
requires  the  manufacturer  to  provide 
consumers  with  clear,  readable,  and 
understandable  cost  information  in  their 


car  lease  and  financed  purchase 
advertising,  requires  advertisements  that 
reference  an  initial  payment  or  state  that 
no  initial  payment  is  due  to  clearly  and 
conspicuously  disclose,  as  applicable, 
that  the  deal  is  a  lease,  and  to  disclose 
the  &ct  that  an  extra  charge  may  be 
imposed  at  the  end  of  the  lease  based  on 
the  residual  value  of  the  car. 
DATES:  Complaint  and  Order  issued 
February  6, 1997.' 
FOR  FURTHER  MFORMATKM  CONTACT: 
David  Medine,  FTC/S-4429. 
Washington.  O.C.  20580.  (202)  326- 
3224. 

SUPPLEMENTARY  MFORMATKM:  On 
Thursday.  December  5, 1996,  there  was 
published  in  the  Federal  Register,  61  FR 
64524.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  General 
Motors  Corporation  and  American 
Honda  Motor  Co.,  Inc..  for  the  purpose 
of  soliciting  public  comment  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Conmiission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  finHingn  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sea  6,  38  Stat  721;  15  U.S.C  48.  Interpiet 

or  apply  sec  5,  38  Stat  719,  as  amended;  82 

Stat  146. 147;  15  U.S.C.  45, 1601,  et  teq.;  15 

U.S.C  1667-1667e;  12  CFR  226) 

Dooald  S.  daik. 

Secretary. 

(FR  Doc.  97-9364  Filed  4-10-97;  8:45  am) 

BILUNQ  COOC  STSO-ei-M 


FEDERAL  TRADE  COMMISSION 
[DM.C-3712] 

American  Isuzu  Motors  Inc.,  Prohibited 
Trade  Practices,  and  Afflrmattve 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settiement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
un&ir  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  a  California-based  automobile 
manufacturer  from  misrepresenting  the 
total  amount  due  at  lease  inception, 
requires  the  manufactiirer  to  provide 


consumers  with  clear,  readable,  and 
understandable  cost  information  in  their 
car  lease  and  financed  purchase 
advertising,  requires  advertisements  that 
reference  an  initial  payment  or  state  that 
no  initial  payment  is  due  to  clearly  and 
conspicuously  disclose,  as  applicable, 
that  the  deal  is  a  lease,  and  to  disclose 
the  fact  that  an  extra  charge  may  be 
imposed  at  the  end  of  the  lease  based  on 
the  residual  value  of  the  car. 
DATES:  Complaint  and  Order  issued 
February  6, 1997.*  * 

FOR  FURTHER  MFORMATKW  CONTACT: 
David  Medine,  FTC/S-4429, 
Washington,  D.C.  20580.  (202)  326- 
3224. 

SUPPLBNENTARY  INFORMATION:  On 
Thiirsday,  December  5, 1996,  there  was 
published  in  the  Federal  Register,  61  FR 
64524,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  General 
Motors  Corporation  and  American  Isuru 
Motor  Inc.,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat  721;  15  U.S.C  46.  Interpret 
or  apply  sac.  5,  38  Stat  719,  as  amended;  82 
Stat  146, 147;  15  U.S.C.  45. 1601,  et  seq.;  15 
U.S.C  1667-1667e;  12  CFR  226) 
[FR  Doc.  97-9365  Filed  4-10-97;  8:45  am) 
BNUNQ  COOe  «7B»41-« 


FEDERAL  TRADE  COMMISSION 

[DM.C-37iq 

California  Suncare,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Afnrmathre  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settiement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other    - 
things,  a  California-based  company  and 
its  president  from  misrepresenting  the 
safety,  benefits,  performance  or  efficacy 
of  tanning  products  and  UV  exposure. 


'Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Conunission's  Public 
Reference  Branch,  H-130.  6th  Street  k  Pennsylvania 
Avenue,  N.W.,  Washington,  O.C  20Sao. 


<  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130.  6th  Street  k  Pennsylvania 
Avenue,  N.W..  Washington,  D.C  20580. 
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or  any  tests,  studies  or  endorsements  of 
their  tanning  products.  The  consent 
order  requires  the  respondents  to 
possess  scientific  evidence  to 
substantiate  such  claims,  and  to  send 
letters  to  distributors  and  retailers 
summarizing  the  Commission's  action. 
DATES:  Complaint  and  Order  issued 
February  11, 1997.' 
FOR  FURTHER  MF0RMAT10M  CONTACT: 
Joel  Winston,  FTC/S-4002,  Washington, 
D.C.  20580.  (202)  326-3153. 
SUPPt^MENTARY  INFORMATION:  On 
Thursday,  December  5, 1996,  there  was 
published  in  the  Fedo-al  Register,  61  FR 
64521,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  California 
Suncare,  Inc.,  et  al.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat  721;  15  U.S.C  46.  Interprets 

or  applies  tec  5,  38  Stat  719,  aa  amended: 

15  U.S.C.  45.  52) 

DonaM  S.  Clark. 

Secretary. 

IFR  Doc.  97-9386  Filed  4-10-97;  8:45  am] 

■■JJNQ  COOC  S7B0-01-M 


FEDERAL  TRADE  COMMISSION 
[DkLC-3710] 

General  Motors  Corporation; 
Prohibited  Trade  Practices,  and 
Afflrmative  Corrective  Actions 

AOENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
un&ir  or  deceptive  acts  or  practices  and 
unfair  methods  of  comi)etition,  this 
consent  order  prohibits,  among  other 
things,  a  Niichigan-based  automobile 
manufacturer  from  misrepresenting  the 
total  amoimt  due  at  lease  inception, 
requires  the  manufacturer  to  provide 
consumers  with  clear,  readable,  and 
understandable  cost  information  in  their 
car  lease  and  financed  purchase 
advertising,  requires  advertisements  that 
reference  an  initial  payment  or  state  that 


no  initial  payment  is  due  to  clearly  and 
conspicuously  disclose,  as  applicable, 
that  the  deal  is  a  lease,  and  to  disclose 
the  fact  that  an  extra  charge  may  be 
imposed  at  the  end  of  the  lease  based  on 
the  residual  value  of  the  car.  The 
consent  order  also  prohibits  the 
respondent  from  misrepresenting  the 
existence  or  amount  of  any  balloon 
payment  or  the  annual  percentage  rate 
for  advertised  loans. 
DATES:  Complaint  and  Order  issued 
February  6.  1997.' 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Medine.  FrC/S-4429, 
Washington,  D.C.  20580.  (202)  326- 
3224. 

SUPPLEMENTARY  INFORMATION:  On 
Thursday,  December  5,  1996.  there  was 
published  in  the  Federal  Register.  61  FR 
64524,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  General 
Motors  Corporation,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comment  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  finding  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec  6.  38  SUt  721: 15  U.S.C.  46.  Interpret 

or  apply  sec.  5,  Stat  719,  as  amended:  82 

Stat  146, 147;  15  U.S.C.  45, 1601,  et  seq.;  15 

U.S.C.  1667-1667e;  12  CFR  226) 

Donald  S.  Clark. 

Sectetaiy. 

[FR  Doc.  97-9367  Filed  4-10-97;  8:45  am] 

BlUJNQOOOe  a790-»1-M 


FEDERAL  TRADE  COMMISSION 

[DM.  C-3714] 

Mazda  Motors  of  America,  Inc.; 
Prohibited  Trade  Practices,  and 
Affinnative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  comp>etition,  this 
consent  order  prohibits,  among  other 
things,  a  California-based  automobile 
manufecturer  from  misrepresenting  the 
total  amoimt  due  at  lease  inception, 
requires  the  manufacturer  to  provide 


consumers  with  clear,  readable,  and 
understandable  cost  information  in  their 
car  lease  and  financed  purchase 
advertising,  requires  advertisements  that 
reference  an  initial  payment  or  state  that 
no  initial  payment  is  due  to  clearly  and 
conspicuously  disclose,  as  applicable, 
that  the  deal  is  a  lease,  and  to  disclose 
the  fact  that  an  extra  charge  may  be 
imposed  at  the  end  of  the  lease  based  on 
the  residual  value  of  the  car. 
DATES:  Complaint  and  Order  issued 
February  6, 1997.' 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Medine.  FrC/S-4429, 
Washington.  D.C.  20580.  (202)  326- 
3224. 

SUPPLEMENTARY  INFORMATION:  On 
Thursday.  December  5,  1996,  there  was 
published  in  the  Federal  Register,  61  FR 
64524,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  General 
Motors  Corporation  and  Mazda  Motors 
of  America,  Inc.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  Comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  SUt  721;  15  U.S.C.  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended:  82 

SUt  146, 147;  15  U.S.C.  45, 1601,  et  seq.;  15 

U.S.C.  1667-1667e;  12  CFR  226) 

Donald  S.  Clark. 

Secretary. 

[FR  Doc.  97-9368  Filed  4-10-97;  8:45  am] 

BMJJNQ  CODE  STSO-OI-M 


FEDERAL  TRADE  COMMISSION 

[DM.  C-3713] 

Mitsubishi  Motor  Sales  of  America, 
Inc.;  Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settiement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  a  California-based  automobile 
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manufecturer  from  misrepresenting  the 
total  amount  due  at  lease  inception, 
requires  the  manufecturer  to  provide 
consmners  with  clear,  readable,  and 
understandable  cost  information  in  their 
car  lease  and  financed  purchase 
advertising,  requires  advertisements  that 
reference  an  initial  payment  or  state  that 
no  initial  payment  is  due  to  clearly  and 
conspicuously  disclose,  as  applicable, 
that  the  deal  is  a  lease,  and  to  disclose 
the  fact  that  an  extra  charge  may  be 
imposed  at  the  end  of  the  lease  based  on 
the  residual  value  of  the  car.  The 
consent  order  also  prohibits  the 
respondent  from  misrepresenting  the 
existence  or  amount  of  any  balloon 
payment  or  the  annual  percentage  rate 
for  the  advertised  loans. 

DATES:  Complaint  and  Order  issued 

February  6, 1997.* 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Medine,  FTC/S-4429, 

Washington,  D.C.  20580.  (202)  326- 

3224. 

SUPPLEMENTARY  INFORMATION:  On 
Thursday,  December  5, 1996,  there  was 
publisheid  in  the  Federal  Register.  61  FR 
64524,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  General 
Motors  Corporation  and  Mitsubishi 
Motor  Sales  of  Ainerica,  Inc..  for  the 
piupose  of  soliciting  public  comment 
Interested  parties  were  given  sixty  (60) 
days  in  wltich  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  SUt.  721;  15  U.S.C.  46.  Interpret 
or  apply  sec.  5,  38  Stat  719,  as  amended;  82 
Stat  146.  147;  15  U.S.C.  45.  1601,  et  seq.;  15 
U.S.C  1667-1667e:  12  CFR  226) 
Donald  S.  Claik, 
Secretary. 

(FR  Doc.  97-9369  Filed  4-10-97;  8:45  am) 
aaUNQ  CODE  8780-01 -M 


ACTION:  Consent  order. 


ACTION:  Notice  of  bulletin. 


>  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  Commissioner  Stai«k's  statement  are 
available  from  the  Commission's  Public  Reference 
Branch,  H-130. 6th  Street  &  Pennsylvania  Avenue, 
N.W.,  Washington.  D.C  20580. 


FEDERAL  TRADE  COMMISSION 
[Docket  No.  C-37iq 

Phasaout  of  America,  Inc.,  et  al.; 
Prohlbltad  Trade  Practices,  and 
Afnrmative  Corrective  Actions 

AQBICY:  Federal  Trade  Commission. 


SUMMARY:  In  settiement  of  alleged 
violations  of  federal  law  prohibiting 
unfeir  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  requires,  among  other 
things,  the  New  York-based  firms  to 
send  a  postcard  to  identifiable  past 
purchasers  of  PhaseOut,  a  purported 
stop-smoking  device,  notifying  them  of 
the  Commission's  action.  The  order  also 
requires  the  respondents  to  have 
scientific  substantiation  for  claims  that 
PhaseOut  or  any  other  smoking- 
cessation  product  reduces  the  tunount  of 
nicotine,  tar,  and  carbon  monoxide 
smokers  receive.  In  addition,  the 
consent  order  prohibits  the  respondents' 
misrepresentations  concerning  any  test, 
study  or  endorsement 
DATES:  Complaint  and  Order  issued 
February  12, 1997.» 
FOR  FURTHER  iHFORMATKM  CONTACT: 
Shira  Modell,  FTC/S-4002,  Washington. 
DC  20580,  (202)  326-3116. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  December  5, 1996.  there  was 
published  in  the  Federal  Register,  61  FR 
64526,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  PhaseOut 
of  America,  Inc.,  et  al.,  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat  721;  15  U.S.C  46.  Interprets 
or  applies  sec.  5.  38  Stat  719.  as  amended; 
15  U.S.C.  45,  52) 

Donald  S.  Claric 

Secretary. 

[FR  Doc.  97-9370  FUed  4-10-97;  8:45  am] 

BIUJNQ  CODE  STSO-OI-H 


>  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Street  a  Pennsylvania 
Avenue,  N.W..  Waahington.  D.C.  20580. 


>  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  Bth  Street  ft  Pennsylvania 
Avanue.  N.W.,  Washington,  D.C.  20S80. 


GENERAL  SERVICES 
ADMINISTRATION 

[QSA  Bulletin  FTR  25] 

Federal  Travel  Regulation;  Pronwting, 
Encouraging,  and  Facilitating  the  Use 
of  Hrasafa  Accommodations 

AGENCY:  Office  of  Govemmentwide 
Policy,  GSA. 


'  Copiea  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  PubUc 
Reference  Branch,  H-130,  6th  Street  ft  Pennsylvania 
Avanue,  N.W.,  Washington.  D.C  20580. 


>  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  PubUc 
Reference  Branch.  H-130,  6th  Street  and 
Pennsylvania  Avmiue  NW.,  Washington.  DC  20Sao. 


SUMMARY:  The  attached  bulletin  informs 
Federal  agencies  of  responsibilities  for 
complying  with  the  Hotel  and  Motel 
Fire  Safety  Act  of  1990,  Pub.  L.  101- 
391, 104  Stat  747  (codified  as  amended 
in  scattered  sections  of  15  U.S.C.  and  5 
U.S.C),  as  amended  by  section  1614  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1997,  Pub.  L.  104-201, 
110  Stat  2739.  to  save  lives  and  protect 
property  by  promoting  fire  and  liSe 
safety  in  hotels,  motels,  and  all  places 
of  public  accommodation  afiecting 
conunerce. 

EFFECTIVE  DATE:  This  bulletin  is  effective 
March  31, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT:  Jane 
Groat,  General  Services  Administration. 
Office  of  Govemmentwide  Policy 
(MTT),  Washington,  DC  20405;  e-mail. 
jane.groat@gsa.gov;  telephone  (202) 
501-1538. 

SUPPLEMENTARY  MFORMATKM: 
Subsection  4(a)  of  Pub.  L.  No.  101-391, 
104  Stat.  747  (codified  at  5  U.S.C. 
5707a),  authorizes  the  Administrator  of 
General  Services,  among  other  things,  to 
take  appropriate  actions  to  encourage 
employees  traveling  on  official  business 
to  stay  at  places  of  public 
accommodation  that  meet  the 
requirements  of  fire  prevention  and 
control  guidelines,  and  require,  vyith 
limited  exception,  agencies  to  use 
"approved  accommodations"  for 
conferences.  Section  5  of  Pub.  L.  101- 
391  required  each  agency  to  achieve  an 
adequate  "approved  accommodations 
percentage"  beginning  in  Fiscal  Year 
1995.  Further,  section  5  of  the  law 
required  the  Comptroller  General  of  the 
United  States  to  conduct  an  audit  of  the 
compliance  of  agencies  with  the 
established  requirements  and  to  submit 
a  report  to  Congress  describing  the 
results  of  such  audit  Section  1614  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1997  (Pub.  L.  104-201. 
110  Stat  2739)  repealed  the  "approved 
accommodations"  data  collection  and 
reporting  requirement,  as  well  as  the 
requirement  for  the  Comptroller  General 
to  conduct  an  audit  The  law  did  not. 
however,  repeal  the  Hotel  and  Motel 
Fire  Safety  Act  provisions  that  authorize 
the  Administrator  of  General  Services  to 
encourage  employees  traveling  on 
official  business  to  lodge  at  "approved 
accommodations"  or  require,  with 
limited  exception,  agencies  to  use 
"approved  accommodations"  for 
conferences. 
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Dated:  March  31. 1997. 
G.  Martin  Wagner, 
Associate  Administrator,  Office  of 
Covemmentwide  Policy. 

Attachment 

March  31, 1997. 

ICSA  Bulletin  FTR  25} 

To:  Heads  of  Federal  agencies. 

Subject:  Promoting.  Encouraging,  and 

Facilitating  the  Use  of  Fiiesafe 

Accommodations. 

1.  Purpose 

This  bulletin  informs  agencies  that 
pursuant  to  the  Federal  Travel  Regulation 
(FTR)  (41  CFR  301-304)  each  agency  is 
responsible  for  influencing  its  employees 
who  require  commercial  lodging  when  • 
performing  official  travel  to  stay  at  an 
approved  firesafe  accommodation.  Further, 
Federal  employees  traveling  on  ofBcial 
business,  and  pre-employment  interviewees, 

are  strongly  encouraged  to  stay  at  an       

approved  accommodation  as  defined  in  FTR 
S301-17.2(c). 

2.  Background 

a.  The  Hotel  and  Motel  Fire  Safety  Act  of 
1990,  Pub.  L.  No.  101-391, 104  sUt.  747 
(codified  as  amended  in  scattered  sections  of 
15  U.S.C.  and  5  U.S.C.)  (the  Act)  requires  the 
development  and  issuance  of  guidelines,  and 
sets  standards,  concerning  the  use  and 
installation  of  automatic  sprinkler  systems 
and  smoke  detectors  in  places  of  public 
accommodation  affecting  commerce. 

b.  In  September  1994,  the  General  Services 
Administration  (GSA)  issued  FTR 
Amendment  39  (59  FR  46192.  Sept  7. 1994) 
instructing  agencies,  among  other  things,  to 
ensure  that  each  agency  achieve  an  adequate 
"approved  accommodations  percentage"  as 
specified  in  the  Act,  and  reflected  in  the  FTR. 
to  enhai>ce  the  safety  of  Federal  employees 
traveling  on  ofiicial  business.  An  "approved 
accommodations  percentage"  is  the 
percentage  of  nights  that  an  agency's 
employees  traveling  on  official  busiaess 
spend  in  approved  accommodations,  i.e.,  any 
place  of  public  accommodation  that  meets 
the  requirements  of  the  fire  prevention  and 
control  guidelines  in  15  U.S.C.  2225,  relative 
to  the  tcHal  number  of  nights  spent  in  places 
of  public  accommodation. 

c.  Section  1614  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1997,  Pub. 
L  No.  104-201. 110  SUt  2739,  repealed  the 
"approved  accommodations"  data  collection 
and  employee  reporting  requirement 
imposed  by  the  Act 

d.  in  December  1996,  GSA  issued  FTR 
Amendment  53  (61  FR  64997,  Dec  10, 1996) 
to  eliminate  the  "approved  accommodations" 
data  collection  and  reporting  requirement. 

e.  GSA  is  issuing  the  guidelines  contained 
in  this  bulletin  to  inform  agencies  that 
although  the  data  collection  and  reporting 
requirement  was  repealed,  the  provisions 
that  encourage  agencies  to  promote  the  use 
of  "approved  accommodations"  or  require, 
with  limited  excqption,  the  use  of  "approved 
accommodations"  for  conferences  were  not 
refiealed.  Agencies,  therefore,  should 
continue  to  effectuate  policies  strongly 


encouraging  employees  to  use  "approved 
accommodations". 

3.  Hotel  and  Motel  Fire  Safety  Guidelines 

The  Act  sets  standards  for  fire  prevention 
and  control  in  places  of  public 
accommodation  affiscting  commerce.  These 
requirements  include  installation  of  hard- 
wired, single  station  smoke  detectors  in  each 
guest  room  of  each  place  of  public 
accommodation,  and  an  automatic  sprinkler 
system  in  each  place  of  public 
accommodation  that  is  more  than  three 
stories.  The  Act  further  requires  each  State  to 
submit  to  the  Director  of  the  Federal 
Emergency  Management  Agency  (FEMA)  a 
list  of  places  of  public  accommodation  in  the 
State  lliat  comply  with  the  Act's  fire  safety 
standards.  From  the  State  lists,  FEMA  must 
compile  and  publish  in  the  Federal  Register 
a  national  master  list  and  distribute  it  to  each 
Federal  agency.  The  Act  requires  FEMA  to 
periodically  update  the  master  list  based  on 
information  provided  by  the  States,  and  to 
distribute  the  updated  list  to  each  agency. 
Any  questions  regarding  the  FEMA  list  may 
be  directed  to  Mr.  John  Ottoson,  United 
States  Fire  Administration,  at  (301)  447- 
1272.  The  list  is  available  via  the  internet  at 
http://www.usfa.fema.gov/hotel/hotelindex. 

4.  Federal  Travel  Program  Compliance 

It  is  the  policy  of  the  Federal  Government 
to  save  lives  and  protect  property  by 
promoting  fire  safety  in  hotels,  motels,  and 
all  places  of  public  accommodation  affecting 
commerce.  The  GSA's  travel  programs  adhere 
to  established  fire  safety  guidelines  and 
survey  accommodations  that  meet  fire  safisty 
standards  when  conducting  surveys  of 
lodging  costs  for  the  purpose  of  establishing 
locality  per  diem  rates. 

5.  Federal  Agency  Compliance 

a.  Pursuant  to  FTR  S  301-7.2(b)(2),  it  is  the 
responsibility  of  each  agency  when 
authorizing  travel  to  take  appropriate 
measures  to  influence  employees,  and  others 
who  will  prociue  conunercial  lodging  in  the 
performance  of  official  travel,  to  stay  at  a 
firesafe  approved  accommodation. 

b.  Purauant  to  FTR  part  301-16,  an  agency 
may  not  sponsor  or  fund  in  whole  or  in  part 
a  conference  at  a  place  of  public 
accommodation  that  is  not  an  approved 
accommodation,  unless  a  waiver  is  granted. 

6.  Other  Fire  Safety  Responsibilities 

a.  Purauant  to  FTR  S  301-1.3(a)(2). 
employees  are  strongly  encouraged  to  stay  in 
an  approved  accommodation  when 
commercial  lodging  is  required. 

b.  Pursuant  to  FTR  §  301-1. 202(b)(6),  an 
interviewee  traveling  to  a  pre-employment 
interview  is  strongly  encouraged  to  stay  at  an 
approved  accommodation  when  commercial 
lodging  is  required. 

7.  Expiration  Date 

This  bulletin  remains  in  effect  until 
canceled  or  superseded. 

8.  For  Further  Information  Contact 

Jane  E.  Groat,  General  Services 
Administration,  Office  of  GovemmentMnde 
Policy  (MTT).  Washington.  DC  20405;  e-mail, 


)ane.groat9gsa.gov;  telephone  (202)  501- 

1538. 

(FR  Doc.  97-9400  Filed  4-10-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Notice  of  Specific  List  for 
Categorization  of  laboratory  Test 
Systems,  Assays,  and  Examinations 
by  Complexity. 

agency:  Centers  for  Disease  Control  and 

Prevention  (CDC).  HHS. 

action:  Notice  with  comment  period. 

SUMMARY:  Regulations  codified  at  42 
CFR  493.17,  implementing  the  Clinical 
Laboratory  Improvement  Amendments 
of  1988  (CUA),  Public  Law  100-578, 
require  that  the  Secretary  provide  for 
the  categorization  of  specific  laboratory 
test  systems,  assays,  and  examinations 
by  level  of  complexity.  The  criteria  for 
such  categorizations  also  are  set  forth  in 
those  regulations. 

This  Notice  announces  the  addition  of 
approximately  1.300  test  systems, 
assays,  and  examinations  that  have  been 
categorized  and  notified  between  June  7, 
1996  and  December  31,  1996.  These 
categorizations  were  effective  on  the 
issue  date  of  the  notification  letter  sent 
to  the  manufectiu«r  and  are  subject  to 
the  30  day  comment  period  for  this 
Notice. 

DATES:  Effective  date:  All 
categorizations  in  this  Notice  were 
effective  on  the  date  of  the  test 
categorization  notification  letter  sent  to 
the  manufacturer.  Written  conunents  on 
the  tests  initially  categorized  in  this 
Notice  will  be  considered  if  they  are 
received  at  the  address  indicated  below, 
by  no  later  than  5  p.m.  on  May  12, 1997. 
CDC  reserves  the  right  to  reevaluate  and 
recategorize  tests  based  on  the 
comments  received  in  response  to  this 
Notice. 

ADDRESSES:  Comments  on  the 
categorization  of  tests  in  this  Notice 
should  be  addressed  to  CLIA  Federal 
Register  Notice,  Centers  for  CKsease 
Control  and  Prevention,  Mail  Stop  F-11, 
4770  Buford  Highway.  NE.  Atlanta. 
Georgia  30341-3724. 

Requests  for  test  complexity 
categorization  should  be  submitted  to: 
Attention:  Test  Categorization/dlA. 
Centers  for  Disease  Control  and 
Prevention.  Mail  Stop  F-11. 4770 
Buford  Highway.  NE.  Atlanta.  Georgia 
30341-3724. 


Requests  for  waiver  status  should  be 
submitted  to:  Attention:  Request  for 
Waiver  Status/CLIA.  Centers  for  Disease 
Control  and  Prevention.  Mail  Stop  F-11. 
4770  Buford  Highway.  NE.  Atlanta,  GA 
30341-3724. 

We  will  not  be  accepting  facsimile 
{tax)  copies  or  comments  by  telephone. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosemary  C.  Bakes-Martin.  (770)  488- 
7655. 

SUPPLEMENTARY  INFORMATION:  All 
requests  for  test  categorization  should 
be  submitted  to  the  CDC.  CDC  is 
reviewing  submissions  for  test 
categorization  concurrendy  with  the 
FDA's  review  process  for  510(k) 
clearance  or  Pre-Market  Approval 
(PMA)  clearance.  In  order  to  assure 
timely  review  by  CDC.  manufacturers 
are  requested  to  submit  the  package 
insert  and  510(k)  number  for  the 
product  to  CDC  when  the  product  is 
submitted  to  the  FDA.  However,  CDC 
will  not  be  able  to  issue  the  test 
categorization  xmtil  the  FDA  has 
finished  its  review  prtx:ess.  CDC  is 
currendy  issuing  test  categorization 
notification  letters  to  manufacturers 
within  one  week  of  the  FDA  510{k)  or 
PMA  clearance.  Test  categorizations  are 
effective  as  of  the  date  of  notification  to 
the  applicant.  The  CDC  will  publish 
updates  and  revisions  to  the  test 
categorization  list  periodically  in  the 
Federal  Register  with  opportimity  for 
comment.  The  CDC  will  also  maintain 
an  updated  list  of  categorized  tests 
electronically,  available  to  the  public 
via  Internet.  For  further  information 
regarding  this  capability,  please  call 
(770)  488-7655. 

Comments  and  Responses 

On  July  8, 1996,  a  test  list  of 
approximately  2,400  additional  test 
systems,  assays,  and  examinations 
categorized  by  level  of  complexity  was 
published  in  the  Federal  Register  (61 
FR  35736)  with  a  30  day  comment 
period.  CDC  received  no  comment 
letters  in  regard  to  this  Notice. 

AnaljTte  Qarification 

Confusion  has  arisen  over  the 
nomenclature  and  related  specialty/ 
subspecialty  of  the  analytes  (2512) 
Helicobacter  pylori  in  the  specialty/ 
subspecialty  of  Bacteriology  and  (2513) 
Helicobacter  pylori  Antibodies  in  the 
specialty/subspecialty  of  General 
Immimology.  The  analyte  (2512) 
Helicobacter  pylori  is  used  with  those 
test  systems  that  detect  urease 
production  by  the  Helicobacter  pylori 
organism  in  a  tissue  specimen  which  is 
considered  a  bacteriology  procedure. 
The  analyte  (2513)  Helicobacter  pylori 


Antibodies  is  used  for  the  detection  of 
antibodies  to  Helicobacter  pylori  in 
serum  which  is  considered  an 
immunology  procedure. 

For  better  definition,  and  where 
appropriate,  a  new  analyte.  (0525)  Anti- 
P^teinase  (PR-3)  Antibodies,  has 
replaced  the  less  specific  analyte  (0440) 
Anti-Neutrophil  Cytoplasm  Antibodies. 

For  accuracy,  the  analyte  (4973) 
Protein  C  Resistance  has  been  changed 
to  (0526)  Activated  Protein  C  (APC) 
Resistance. 

Dated:  April  3, 1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

List  of  Previously  Unpublished 
Categorizations 

The  test  categorization  scoring 
scheme  was  based  on  an  assessment  of 
the  complexity  of  the  operation  of  the 
test  procedure  and  not  on  an  evaluation 
of  data  documenting  the  procedure's 
performance  over  time.  Tlierefore,  the 
categorization  of  a  test  system,  assay,  or 
examination  as  moderate  or  high 
complexity  should  not  be  interpreted  as 
an  indication  of  the  acceptability  or 
unacceptability  of  the  accuracy, 
precision,  or  overall  performance  of  the 
procedure. 

COMPLEXITY:  MODERATE 
SPECLALTTY/SUBSPECLAUTY: 

Bacteriology 
ANALYTE:  Aerobic  8k/or  Anaerobic 

Organisms — unlimited  sources 

(0412) 

TEST  S  YSTEM  ASSA  Y. 
EXAMINATION: 

Becton  Dickinson  BACTEC  9050 
(07809) 
ANALYTE:  aostridixim  difficile  (1022) 

TEST  SYSTEM  ASSA  Y. 
EXAMINATION: 

Meridian  Diagnostics  ImmimoCard 
Toxin  A  (dir.  sample/vis)  (40255) 
Unipath  Qearview  C.  DIFF  A  (64033) 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Streptococcus,  group  A 
(from  throat  only)  (5828) 

TEST  SYSTEM  ASSA  Y. 
EXAMINATION: 

CliniCaie  CliniStrip  NOW  Strep  A 

(10386) 
CliniCare  CliniStrip  Strep  A  (10385) 
SPECLMJTY/SUBSPECLUJTY: 

Endocrinology 
ANALYTE:  Cortisol  (1032) 

TEST  SYSTEM,  ASSAY, 
EXAMINATION: 

Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 


(10376) 
Ciba  Coming  ACS  180  Plus  (10336) . 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Cortisol,  Urine  (direct 
procedure) (1033) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
Ciba  Coming  ACS  180  Plus  (10336) 
ANALYTE:  Estradiol  (1605) 

TEST  SYSTEM,  ASSA  Y, 
EXAMINATION: 

Behring  OPUS  (07793) 
Behring  OPUS  Magnum  (07794) 
Behring  OPUS  Plus  (07795) 
Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
Ciba  Coming  ACS  180  Plus  (10336) 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Follicle  Stimulating 
Hormone  (FSH)  (1908) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

Behring  OPUS  (07793) 

Chiron  Diagnostics  ACS  180  (10375) 

Chiron  Diagnostics  ACS  180  Plus 

(10376) 
Qba  Coming  ACS  180  Plus  (10336) 
Dade  aca  Star  with  aca  plus 

Immunoassay  System  (13424) 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE;  HCG  Beta  Serum, 

Quantitative — ^Extended  Range  (ER) 

(2566) 

TEST  SYSTEM.  ASSA  Y, 
EXAMINATION: 

Technicon  Immune  1  System  (61042) 
ANALYTE:  HCG,  Beta,  Senmi. 
Quantitative  (2502) 

TEST  SYSTEM,  ASSAY, 
EXAMINATION: 

Behring  OPUS  (07793) 
Boehiinger  Mannheim  Elecsys  2010 

Analyzer  (07810) 
Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
aba  Coming  ACS  180  Plus  (10336) 
Dade  aca  Star  with  aca  plus 

Immunoassay  System  (13424) 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  HOG.  Serum.  Qualitative 

(2501) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

Biocircuits  lOS  (07745) 

Bionike  A/Q  Pr^nancy  Test  (07779) 

CliniCare  CliniStrip  hCG  Combo 

(10384) 
Genzyme  Contrast  Strip  hOG  (22185) 
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Orion  Diagnostica  UniStep  hCG  n 
(46224) 
ANALYTE:  HCG,  Total,  Serum, 
Quantitative  (2555) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Behring  OPUS  (07793) 

Behring  OPUS  Magnum  (07794) 

Behring  OPUS  Plus  (07795) 

Biocircuits  lOS  (07745) 

Chiron  Diagnostics  ACS  180  (10375) 

Chiron  Diagnostics  ACS  180  Plus 

(10376) 
aba  Coming  ACS  180  Plus  (10336) 
ANALYTE:  HCG,  Urine.  Qualitative 

(non-waived  procedures)  (2503) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

TECO  Diagnostics  Monoclonal  B-hCG 
Pregancy  Test  (Indirect)  (61255) 
ANALYTE:  HCG,  Urine,  Quantitative 
(2534) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

Behring  OPUS  (07793) 
Behring  OPUS  Magnum  (07794) 
Behring  OPUS  Plus  (07795) 
ANALYTE:  Luteinizing  Hormone  (LH) 
(3713) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Behring  OPUS  (07793) 

Chiron  Diagnostics  ACS  180  (10375) 

Chiron  Diagnostics  ACS  180  Plus 

(10376) 
Ciba  Coming  ACS  180  Plus  (10336) 
Dade  aca  Star  with  aca  plus 

Immimoassay  System  (13424) 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Progesterone  (4914) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
aba  Coming  ACS  180  Plus  (10336) 
ANALYTE:  Prolactin  (4915) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Behring  OPUS  (07793) 

Chiron  Diagnostics  ACS  180  (10375) 

Chiron  Diagnostics  ACS  180  Plus 

(10376) 
aba  Coming  ACS  180  Plus  (10336) 
Dade  aca  Star  with  aca  plus 

Immunoassay  System  (13424) 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  T  Uptake  (TU)  (6156) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Boehringer  Mannheim  Elecsys  2010 
Analyzer  (07810) 


Chiron  Diagnostics  550  Express 

(10352) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Testosterone  (6102) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
aba  Coming  ACS  180  Plus  (10336) 
Cirrus  Diagnostics  Immulite  (10159) 
Technicon  Immuno  1  System  (61042) 
ANALYTE:  Thyroid  Stimulating 

Hormone  (TSH)  (6106) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Behring  OPUS  (07793) 
Biocircuits  lOS  (07745) 
Boehringer  Mannheim  Elecsys  2010 

Analyzer  (07810) 
Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
Ciba  Coming  ACS  180  Plus  (10336) 
CliniCare  CliniStirip  ThyroChek  TSH 

(10387) 
Dade  aca  Star  with  aca  plus 
Immunoassay  System  (13424) 

bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Thyroxine  (T4)  (6109) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Behring  OPUS  (07793) 

Boehringer  Mannheim  Elecsys  2010 

Analyzer  (07810) 
Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
aba  Coming  ACS  180  Plus  (10336) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Thyroxine,  Free  (FT4) 

(6111) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Behring  OPUS  (07793) 
Behring  OPUS  Magnum  (07794) 
Behring  OPUS  Plus  (07795) 
Boehringer  Mannheim  Elecsys  2010 

Analyzer  (07810) 
Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
Ciba  Coming  ACS  180  Plus  (10336) 
Du  Pont  ACA  IV  with  aca  plus 

Immimoassay  System  (13254) 


bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Triiodothyronine  (T3) 
(6119) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Behring  OPUS  (07793) 

Boehringer  Mannheim  Elecsys  2010 

Analyzer  (07810) 
Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
Ciba  Coming  ACS  180  Plus  (10336) 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Triiodothyronine  Uptake 

(T3U)  (TU)  (6120) 

TEST  SYSTEM,  ASSAY, 
EXAMINATION: 

Behring  OPUS  (07793) 
Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
Ciba  Coming  ACS  180  Plus  (10336) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
ANALYTE:  Triiodothyronine,  Free 

(FT3)  (6121) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  ACS  180  (10375) 

Chiron  Diagnostics  ACS  180  Plus 
(10376) 

aba  Coming  ACS  180  Plus  (10336) 

TOSOH  AlA-1200  (61040) 

TOSOH  A1A-1200DX  (61154) 

TOSOH  AlA-600  (61039) 

Technicon  Immuno  1  System  (61042) 
SPECIAUTY/SUBSPECIALITY:  General 

Chemistry 
ANALYTE:  5'Nucleotidase  (0105) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 
(10352) 
ANALYTE:  Acid  Phosphatase  (0407) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Alanine  Aminotransferase 

(ALT)  (SGPT)  (0404) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
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Chiron  Diagnostics  580  Alliance 

(10362) 
Dade  Analyst  (13425) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Albumin  (0414) 

TEST  SYSTEM,  ASSA  Y, 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Albumin,  Urinary  (0516) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Dade  aca  Star  (13423) 
ANALYTE:  Alkaline  Phosphatase  (ALP) 
(0416) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Dade  Analyst  (13425) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Alpha-Hydroxybutyrate 

Dehydrogenase  (HBDH)  (0419) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Dade  aca  Star  (134Z3) 
ANALYTE:  Ammonia,  Plasma/Serum 
(0427) 

TEST  SYSTEM.ASSAY, 
EXAMINATIC»i: 

Chixon  Diagnostics  570  Alliance 

(10369) 
Dade  IXmension  AR  (13421) 
Dade  Dimenuon  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Amylase  (0429) 

T^ST SYSTEM.  ASSAY, 
EXAMINATION: 

Chiron  Diagnostica  £50  Express 


(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Dade  Analyst  (13425) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Angiotensin  Converting 

Enzyme  (ACE)  (0481) 

TEST  SYSTEM.  ASSA  Y, 
EXAMINATION: 

Chiron  Diagnostics  550  Express 
(10352) 
ANALYTE:  Apolipoprotein  Al  (0462) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 
(10352) 
ANALYTE:  Apolipoprotein  B  (0457) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  550  Express . 
(10352) 
ANALYTE:  Aspartate  Aminotransferase 
(AST)  (SCOT)  (0405) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostios  550  Express 

(10352) 
Quron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Atiiance 

(10362) 
Dade  Analyst  (13425) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  IKmension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Beta-Hydroxybutyrate 

(0722) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 
(10352) 
ANALYl^:  Bilirubin,  Direct  (0704) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  560  Alliance 

(10362) 
Dade  Dnnension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (134^2) 
Dade  aca  Star  (13423) 


ANALYTE:  Bilimbin,  Neonatal  (0705) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Dade  aca  Star  (13423) 
ANALYTE:  Bilimbin,  Total  (0706) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Dade  Analyst  (13425) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Bilimbin,  Urine  (0738) 

TEST  SYSTEM.  ASSAY, 
EXAMINATION: 

Boehringer  Mannheim  Hitachi  717/ 

Chimera  UA  PERFECT  (07780) 

ANALYTE:  Blood  Gases  with  pH  (0708) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

AVL  Compact  3  (04680) 
Chiron  Diagnostics  170  (10342) 
Chiron  Diagnostics  178  (10343) 
Chiron  Diagnostics  238  (10344) 
Chiron  Diagnostics  248  (10345) 
Chiion  Diagnostics  278  (10348) 
ChironJ}iagnostics  280  (10349) 
Chinm  Diagnostics  288  (10350) 
Chiron  IXagnostics  348  System 

(10337) 
Chiron  Diagnostics  400  System 

(10338) 
Chiron  Diagnostics  840  (10369) 
Chiron  Diagnostics  845  (10370) 
Chiron  Diagnostics- 850  (10371) 
Chiron  Diagnostics  855  (10372) 
Chiron  Diagnostics  860  (10373) 
Chiron  Diagnostics  865  (10374) 
Instrumentation  Laboratory  IL 

Synthesis  (28466) 
Mallmckrodt  Gem  Premier  PliM 

(40254) 
ANALYTE:  Calcium,  loniced  (1004) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

AVL  9180  (04664) 

Qiiron  Kapiostics  288  (10350) 

Chiron  Diagnostics  348  System 

(10337) 
Chiron  Diagnostics  400  System 

(10338) 
Chiron  Diagnostics  634  (10365) 
Chiron  Diagnostics  850  (10371) 
Chiron  Diagnostics  855  (10372) 
Chiron  Diagnostics  860  (10373) 
Chiron  Diagnostics  865  (10374) 
Instrumentation  Laboratory  IL 
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Synthesis  (28466) 
Mallinckrodt  Gem  Premier  Plus 
(40254) 
ANALYTE:  Calcium.  Total  (1005) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Qiiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Dade  Analyst  (13425)     '"' 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Carbon  Dioxide.  Total  (C02) 

(1003) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

CliiroD  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Chiron  Diagnostics  664  FAST  4 

(10368) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Cerebrospinal  Fhiid  (CSF) 

Protein  (1014) 

TFST  SYSTEM.  ASSAY. 
EX.\MINATlON: 

Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Bade  aca  Star  (13423) 
ANALYTE:  Chloride  (1018) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

AVL  9180  (04664) 

Chiron  Diagnostics  288  (10350) 

Chiron  Diagnostics  400  System 

(10338) 
Chiron  Diagnostics  550  Express 

(10352) 
Chiion  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Chiron  Diagnostics  644  (10366) 
Chiron  Diagnostics  664  FAST  4 

(10368) 
Chiron  Diagnostics  850  (10371) 
Chiron  Diagnostics  855  (10372) 
Chiron  Diagnostics  860  (10373) 
Chiron  IDiagnostics  865  (10374) 
Dade  Dimension  AR  (13421) 


Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
Instrumentation  Laboratory  IL 
Synthesis  (28466) 
ANALYTE:  Cholesterol  (1020) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(16352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Dade  Analyst  (13425) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Cholinesterase  (1021) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Roche  Cobas  Mira  (55044) 
Roche  Cobas  Mira  S  (55045) 
ANALYTE:  Cholyglycine  (Bile  Acids) 

(1053) 

TEST  S  YSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 
(10352) 
ANALYTE:  Creatine  Kinase  (CK)  (1034) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Behring  OPUS  (07793) 
Behring  OPUS  Magnum  (07794) 
Behring  OPUS  Plus  (07795) 
Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Creatine  Kinase  MB 

Fraction  (CKMB)  (1002) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Behring  OPUS  (07793) 
Behring  OPUS  Magnum  (07794) 
Behring  OPUS  Plus  (07795) 
Boehringer  Mannheim  Elecsys  2010 

Analyzer  (07810) 
Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
aba  Coming  ACS  180  Plus  (10336) 


Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
Vitek  Systems  Vidas  (67038) 
bioMeneux  Vitek  VIDAS  (07806) 
ANALYTE:  CreaUnine  (1035) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Bayer  DCA  2000+  Analyzer  (07827) 
Cluron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Dade  Analyst  (13425) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Ferritin  (1902) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Behring  OPUS  (07793) 

Chiron  Diagnostics  ACS  180  (10375) 

Chiron  Diagnostics  ACS  180  Plus 

(10376) 
Ciba  Coming  ACS  180  Plus  (10336) 
Dade  aca  Star  with  aca  plus 

Immunoassay  System  (13424) 
Roche  Cobas  INTEGRA  (55179) 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Folate  (Folic  acid)  (1907) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
Ciba  Coming  ACS  180  Plus  (10336) 
TOSOH  AlA-1200  (61940) 
TOSOH  A1A-1200DX  (61154) 
TOSOH  AlA-600  (61039) 
ANALYTE:  Folate,  Red  Blood  Cell  (RBC 

Folate)  (1930) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
Ciba  Coming  ACS  180  Plus  (10336) 
ANALYTE:  Fmctosamine  (1914) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Beckman  Synchron  CX  4  (07071) 
Beckman  Synchron  CX  4  CE  (07174) 
Beckman  Synchron  CX  5  (07072) 
Beckman  Synchron  CX  5  CE  (07491) 
Beckman  Synchron  CX  7  (07073) 
ANALYTE:  Gamma  Glutamyl 
Transferase  (GGT)  (2201) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 
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(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Dade  Analyst  (13425) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Glucose  (2203) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  400  System 

(10338) 
Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Chiron  Diagnostics  860  (10373) 
Chiron  Diagnostics  865  (10374) 
Dade  Analyst  (13425) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
Instrumentation  Laboratory  IL 

Synthesis  (28466) 
ANALYTE:  Glucose,  Urine  (2225) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Boehringer  Maimheim  Hitachi  717/ 
Chimera  UA  PERFECT  (07780) 
ANALYTE:  Glucose-6-Pbosphate 

Dehydrogenase  (G-6-PDH)  (2208) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 
(10352) 
ANALYTE:  Glycosylated  Hemoglobin 
(Hgb  AlC)  (2204) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Bio-Rad  DiaSTAT  Analyzer  (07817) 
Chiron  Diagnostics  Model  765 

Glycomat  (10380) 
Roche  Cobas  INTEGRA  (55179) 
Technicon  OPERA  Clinical  Chemistry 

System  (61161) 
Technicon  RA  1000  (61010) 
Technicon  RA  2000  (61011) 
Technicon  RA  500  (61012) 
Teclmicon  RA  XT  (61013) 
ANALYTE:  HDL  Cholesterol  (2550) 

TEST  SYSTEM.  ASSAY. 
EXAAGNATION: 

Boehringer  Mannheim  Hitachi  704/ 

BM  Direct  HDL  (07818) 
Boehringer  Mannheim  Hitachi  717/ 

BM  Direct  HDL  (07819) 


Boehringer  Mannheim  Hitachi  717/ 

Genzyme  N-geneous  HDL  (07812) 
Boehringer  MaLonheim  Hitachi  736/ 

Genzyme  N-geneous  HDL  (07813) 
Boehringer  Mannheim  Hitachi  747/ 

BM  Direct  HDL  (07820) 
Boehringer  Mannheim  Hitachi  747/ 

Genzyme  N-geneous  HDL  (07814) 
Boehringer  Mannheim  Hitachi  911/ 

BM  Direct  HDL  (07821) 
Boehringer  Mannheim  Hitachi  911/ 

Genzyme  N-geneous  HDL  (07811) 
Boehringer  Mannheim  Hitachi  914/ 

BM  Direct  HDL  (07822) 
Boehringer  Mannheim  Hitachi  917/ 

BM  Direct  HDL  (07823) 
Boehringer  Mannheim  Hitachi  917/ 

Genzyine  N-geneous  HDL  (07815) 
Chiron  Diagnostics  550  Express  PMA 

One  Shots)  (10353) 
Chiron  Diagnostics  550  Express  (MHS 

SPINPRO)  (10355) 
Chiron  Diagnostics  550  Express  (Ref 

Diag  Magnetic  HDL  Sep)  (10356) 
Chiron  Diagnostics  550  Express 

(Sigma  ISOSPIN)  (10357) 
Chiron  Diagnostics  550  Express  (T- 

Am.  Singles)  (10358) 
Chiron  Diagnostics  570  Alliance 

(MHS  SPINPRO)  (10360) 
Chiron  Diagnostics  570  Alliance 

(Sigma  ISOSPIN)  (10361) 
Chiion  Diagnostics  580  Alliance 

(MHS  SPINPRO)  (10363) 
Dade  Analyst  (13425) 
Olympus  AU  5200/Genzyme  N- 

geneous  HDL  (46223) 
Olympus  AU  800/Genzyme  N- 

geneous  HDL  (46222) 
Roche  Cobas  FAJRA/Genzyme  N- 

geneous  HDL  (55213) 
Roche  Cobas  Mira/Genzyme  N- 

geneous  HDL  (55212) 
Technicon  DAX  96/Genzyme  N- 

geneous  HDL  (61259) 
ANALYTE:  Haptoglobin  (2511) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Beckman  IMMAGE  ImmuBochemistry 

System  (07816) 
Chiron  Diagnostics  550  Express 

(10352) 
ANALYTE:  Hemoglobin  A2  (2535) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  Model  765 
Glycomat  (10380) 
ANALYTE:  Hemoglobin  Baits  (2537) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Bio-Rad  Variant/ Alpha  Thalassemia 
Short  Program  (07791) 
ANALYTE:  Hemoglobin  Fractions 
(2544) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  Model  765 


Glycomat  (10380) 
ANALYTE:  Hemoglobin  S  (2536) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

SA  Scientific  SAS  Sickle  Cell  Test 
(58420) 
ANALYTE:  Iron  (2814) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Ehagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Iron  Binding  Capacity, 

Unsat.  (UmC)  no  pretreat.  (2823) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Abbott  Spectrum  (04067) 
Abbott  Spectrum  EPX  (04068) 
Abbott  Spectmm  Series  n  (04069) 
Beckman  Synchron  CX  3  (07070) 
Beckman  Synchron  CX  4  (07071) 
Beckman  Synchron  CX  4  CE  (07174) 
Beckman  Synchron  CX  4  Delta 

(07762) 
Beckman  Synchron  CX  5  (07072) 
Beckman  Synchron  CX  5  CE  (07491) 
Beckman  Synchron  CX  5  Delta 

(07763) 
Beckman  Synchron  CX  7  (07073) 
Beckman  Synchron  CX  7  Delta 

(07764) 
Qiiron  Diagnostics  550  Express 

(10352) 
Ciba  Coming  550  Express  (10038) 
Coulter  Optichem  100  (10115) 
Coulter  Optichem  120  (10079) 
Coulter  Optichem  180  (10080) 
Instrumentation  Laboratory  IL 

Monarch  1000  (28082) 
Instrumemtation  Laboratory  IL 

Monarch  2000  (28231) 
Instrumentation  Laboratory  IL 

Monarch  Plus  (28083) 
Olympus  Reply  (46089) 
Technicon  RA  1000  (61010) 
Technicon  RA  500  (61012) 
Technicon  RA  XT  (61013) 
ANALYTE:  Ketone.  Urine  (3404) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Boehringer  Mannheim  Hitachi  717/ 
Chimera  UA  PERFECT  (07780) 
ANALYTE:  LDL  Cholesterol  (3748) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(Genzyme  immunosep  tube)  (10354) 
ANALYTE:  Lactate  Dehydrogenase 
(LDH)  (3701) 
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TEST  SYSTEM,  ASSAY. 
EXANONATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Cliiron  EHagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  ( 1 34  20) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Lactate  IDehydrogenase 

Heart  Fraction  (LDH-1)  (3702) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Dade  aca  Star  (13423) 
ANALYTE:  Lactate  Dehydrogenase 
Liver  Fraction  (/JJ^H)  (3703) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Dade  aca  Star  (13423) 
ANALYTE:  Lactic  Acid  (Lactate)  (3704) 

TEST  SYSTEM,  ASSA  Y, 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  860  (10373) 
Chiron  Diagnostics  865  (10374) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Lipase  (3711) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Dade  [)imension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Magnesium  (4002) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 


Dade  aca  Star  (13423)  ^ 
ANALYTE:  Methemoglobin  (4032) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

A- VOX  Systems  AVOXimeter  4000 

(04678) 
Chiron  Diagnostics  845  (10370) 
Chiron  Diagnostics  855  (10372) 
Chiron  Diagnostics  865  (10374) 
Instrumentation  Laboratory  IL 

Synthesis  (28466) 
ANALYTE:  Microalbumin  (4019) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Bayer  DCA  2000+  Analyzer  (07827) 
Chiron  EMagnostics  550  Express 
tl0352) 
ANALYTE:  Microprotein,  CSF  (4026) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 
(10352) 
ANALYTE:  Microprotein,  Urine  (4027) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 
(10352) 
ANALYTE:  Myoglobin  (4023) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Behring  OPUS  (07793) 
Roche  Cobas  INTEGRA  (55179) 
Technicon  Immuno  1  System  (61042) 
ANALYTE:  Nitrite,  Urine  (4318) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Boehringer  Mannheim  Hitachi  717/ 
Chimera  UA  PERFECT  (07780) 
ANALYTE:  Osmolality,  Serum  (4602) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Advanced  Instruments  Micro 
Osmometer  Model  3300  (04671) 
ANALYTE:  Osmolality,  Urine  (4603) 

TESTS YSTEM.  ASSA Y. 
EXAMINATION: 

Advanced  Instnunents  Micro 
Osmometer  Model  3300  (04671) 
AN!?LYTE:  Oxyhemoglobin/Oxygen 
Saturation  (4604) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

A-VOX  Systems  AVOXimeter  4000 

(04678) 
Chiron  Diagnostics  2500  CO-oximeter 

(10346) 
Chiron  Diagnostics  270  CO-oximeter 

(10347) 
Chiron  Diagnostics  845  (10370) 
Chiron  Diagnostics  855  (10372) 
Chiron  Diagnostics  865  (10374) 


Instrumentation  Laboratory  IL 
Synthesis  (28466) 
ANALYTE:  Phenylalanine  (4942) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Bio-Rad  RADIAS  System  (07493) 
ANALYTE:  Phosphorus  (4906) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Potassium  (4910) 

TEST  SYSTEM.  ASSAY, 
EXAMINATION: 

AVL  9180  (04664) 

Chiron  Diagnostics  288  (10350) 

Chiron  Diagnostics  348  System 

(10337) 
Chiron  Diagnostics  400  System 

(10338) 
Chiron  Diagnostics  480  (10351) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Chiron  Diagnostics  614  (10364) 
Chiron  Diagnostics  644  (10366) 
Chiron  Diagnostics  654  (10367) 
Chiron  Diagnostics  664  FAST  4 

(10368) 
Chiron  Diagnostics  850  (10371) 
Chiron  Diagnostics  855  (10372) 
Chiron  Diagnostics  860  (10373) 
Chiron  Diagnostics  865  (10374) 
Etade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Instnunentation  Laboratory  IL 

Synthesis  (28466) 
Mallinckrodt  Gem  Premier  Plus 

(40254) 
Medica  EasyStat  Na/K/Li  Analyzer 

(40256) 
ANALYTE:  Prealbumin  (4911) 

TEST  SYSTEM.  ASSA  Y, 
EXAMINATION: 

Chiron  Diagnostics  550  Express 
(10352) 
ANALYTE:  Prostatic  Specific  Antigen 
(PSA)  (4919) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Dade  aca  Star  with  aca  plus 
Immunoassay  System  (13424) 


Du  Pont  ACA  III  with  aca  plus 

Inmiunoassay  System  (13253) 
Du  Pont  ACA  IV  with  aca  plus 

Immunoassay  System  (13254) 
Du  Pont  ACA  Star  with  aca  plus 

Inuniuioassay  System  (13358) 
Du  Pont  ACA  V  with  aca  plus 

Immimoassay  System  (13255) 
ANALYTE:  Protein  Fractions  (4920) 

TEST  SYSTEM.  ASSAY, 
EXAMINATION: 

Beckman  Paragon  CZE  2000  (07725) 
ANALYTE:  Protein,  Total  (4921) 

TEST  SYSTEM,  ASSAY, 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Dade  Analyst  (13425) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Protein,  Total  (urine)  (4972) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Boehringer  Mannheim  Hitachi  717/ 
Chimera  UA  PERFECT  (07780) 

Boehringer  Mannheim  Hitachi  747/ 
STC  AutoLite  (07785) 

Dade  Dimension  AR  ( 1 34  2 1 ) 

Dade  Dimension  ES  (13420) 

Dade  Dimension  RxL  (13436) 

Dade  Dimension  XL  (13422) 

Dade  aca  Star  (13423) 
ANALYTE:  Pseudocholinesterase  (4923) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Reduced  Hemoglobin 
(Deoxyhemoglobin)  (5523) 

TEST  SYSTEM.  ASSAY, 
EXAMINATION: 

Chiron  Diagnostics  845  (10370) 
Chiron  Diagnostics  855  (10372) 
Chiron  Diagnostics  865  (10374) 
Instrumentation  Laboratory  IL 
Synthesis  (28466) 
ANALYTE:  Sodium  (5805) 

TEST  SYSTEM,  ASSAY, 
EXAMINATION: 

AVL  9180  (04664) 
Chiron  Diagnostics  288  (10350) 
Chiron  Diagnostics  348  System 
(10337) 


Chiron  Diagnostics  400  System 

(10338) 
Chiron  Diagnostics  480  (10351) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance    . 

(10362) 
Chiron  Diagnostics  614  (10364) 
Chiron  Diagnostics  644  (10366) 
Chiron  Diagnostics  654  (10367) 
Chiron  Diagnostics  664  FAST  4 

(10368) 
Chiron  Diagnostics  850  (10371) 
Chiron  Diagnostics  855  (10372) 
Chiron  Diagnostics  860  (10373) 
Chiron  Diagnostics  865  (10374) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (1 3420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Instrumentation  Laboratory  IL 

Synthesis  (28466) 
Mallinckrodt  Gem  Premier  Plus 

(40254) 
Medica  EasyStat  Na/K/Li  Analyzer 

(40256) 
ANALYTE:  Sorbital  Dehydrogenase 

(SDH)  (5823) 

TEST  SYSTEM,  ASSAY, 
EXAMINATION: 

Chiron  Diagnostics  550  Express 
(10352) 
ANALYTE:  Transferrin  (6114) 

TEST  SYSTEM,  ASSAY, 
EXAMINATION: 

Beckman  IMMAGE  Immunochemistry 

System  (07816) 
Chiron  Diagnostics  550  Express 

(10352) 
ANALYTE:  Triglyceride  (6118) 

TEST  SYSTEM.  ASSAY, 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

-      (10362) 
Dade  Analyst  (13425) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 

ANALYTE:  Troponin  T  (Tn  T)  (6140) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Boehringer  Mannheim  Elecsys  2010 
Analyzer  (07810) 
ANALYTE:  Urea  (BUN)  (6403) 

TEST  SYSTEM,  ASSAY, 
EXAMINATION: 

Chiron  Diagnostics  550  Express 
(10352) 


Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Dade  Analyst  (13425) 
Etode  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Uric  Acid  (6404) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Abbott  Bichromatic  ABA  200  (04036) 
Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Dade  Analyst  (13425) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Urobilinogen,  Urine  (6413) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Boehringer  Maimheim  Hitachi  717/ 
Chimera  UA  PERFECT  (07780) 
ANALYTE:  Vitamin  B12  (6707) 

TEST  SYSTEM,  ASSAY, 
EXAMINATION: 

Behring  OPUS  (07793) 
Behring  OPUS  Magnum  (07794) 
Behring  OPUS  Plus  (07795) 
Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Ehagnostics  ACS  180  Plus 

(10376) 
Ciba  Coming  ACS  180  Plus  (10336) 
ANALYTE:  pH.  Urine  (4978) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Boehringer  Mannheim  Hitachi  717/ 
Chimera  UA  PERFECT  (07780) 

SPECL\LITY/SUBSPECL\LrrY:  General 
Immimology 

ANALYTE:  Allergen  specific  IgE  (0417) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Pharmacia  UniCAP  100  (49164) 
ANALYTE;  Alpha- 1 -Antitrypsin  (0421) 

TEST  SYSTEM,  ASSAY, 
EXAMINATION: 

Chiron  Diagnostics  550  Express 
(10352) 
ANALYTE:  Beta-2  microglobulin  (0703) 

TEST  SYSTEM,  ASSA  Y, 
EXAMINATION: 

Behring  Nephelometer  (07273) 
Behring  Nephelometer  100  (07272) 
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Behring  Nephelometer  II  (07563) 
Dade  aca  Star  (13423) 
Jtoche  Cohas  Bio  with  DENS 

(automated  data  reduction}  (55208) 
Roche  Cobas  FARA  (55040) 
Roche  Cobas  Miia  (55044) 
ANALYTE:  C-Reactive  Protein  (CRP) 

(1001) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Beckman  IMMAGE  Immunochemistry 

System  (07816) 
Chiron  Diagnostics  550  Express 

(10352) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  [)imension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Cl-Esterase  Inhibitor 

(ClINH)  (1051) 

TEST  SYSTEM.  ASSAY, 
EXAMINATION: 

Behring  Nephelometer  (07273) 
Behring  Nephelometer  100  (07272) 
Behring  Nephelometer  U  (07563) 
ANALYTE:  CD4  positive  Lymphocytes 
(1116) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Coulter  STKS  (10093) 
ANALYTE:  CDS  positive  Lymphocytes 
(1118) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Coulter  STKS  (10093) 
ANALYTE:  Complement  C3  (1029) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnoctics  550  Express 

(10352) 
Instiunientatioa  Laboratory  ILAB 

1800  (28323) 
fautrumentation  Laboratory  ILAB  900 

(2A322) 
ANALYTE:  Complement  C4  (1030) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
butrumentation  Laboratory  ILAB 

1800  (28323) 
Instrumentation  Laboratory  ILAB  900 

(28322) 
ANALYTE:  Cytomegalovirus  Antibodies 

(1039) 

TEST  SYSTEM  ASSA  Y. 
EXAMINATION: 

Abbott  AxSYM  CMV  Ig&  (04628) 
Cirrus  Diagnoatics  hnmulite  (10159) 
Quest  SeaQaml  CMV  IgG/Hyperion 
HyPrep  Plus  (auto,  calc.)  (52048) 


Sienna  Biotech  Copalis  One 

Immunoassay  Sys/CMV  Total  Ab 

(58418) 
Sienna  Biotech  Copalis  One 

Immunoassay  Sys/ToRC  Total  Ab 

(58415) 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Helicobacter  pylori 

Antibodies  (2513) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Abbott  FlexPack  HP  Test  (04673) 
ANALYTE:  Herpes  simplex  I  and/or  U 
Antibodies  (2530) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Cirrus  Diagnostics  Immulite  (10159) 
ANALYTE:  Immunoglobulins — 
monoclonal/polyclonal  (2802) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Beckman  Paragon  CZE  2000  (07725) 
ANALYTE:  Immunoglobulins  IgA 
(2803) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Dade  aca  Star  (13423) 
Instrumentation  Laboratory  ILAB 

1800  (28323) 
Instnunentation  Laboratory  ILAB  900 

(28322) 
ANALYTE:  Immunoglobulins  IgE  (2805) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
Ciba  Coming  ACS  180  Plus  (10336) 

bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Immunoglobulins  IgG  (2806) 

TEST  SYSTEM.  ASSA  Y, 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Dade  aca  Star  (13423) 
Instrumentation  Laboratory  ILAB 

1800  (28323) 
Instrumentation  Laboratory  ILAB  900 

(28322) 
ANALYTE:  Immunoglobulins  IgM 

(2808) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Dade  aca  Star  (13423) 
Instrumentation  Laboratory  ILAB 

1800  (28323) 
Instrumentation  Laboratory  ILAB  900 

(28322) 


ANALYTE:  Lyme  Disease  Antibodies 
(Borrelia  burgdorferi  Abs)  (3714) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Remel  Rapidot  Lyme  Disease  (B. 

burgdorferi  IgG/lgM  Abs)  (55219) 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Mumps  Antibodies  (4007) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Mycoplasma  pneumoniae 
Antibodies  (4016) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Remel  Mycoplasma  pneumonia  IgG/ 
IgM  (55214) 
ANALYTE:  Rheumatoid  Factor  (RF) 
(5508) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Beckman  IMMAGE  Immunochemistry 

System  (07816) 
Randox  Laboratories  RF  Latex  Test 

(55209) 
Roche  Cobas  INTEGRA  (55179) 
ANALYTE:  Rubella  Antibodies  (5510) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Abbott  AxSYM  Rubella  IgG  (04629) 

Behring  OPUS  (07793) 

Murex  Rub-ex  Latex  Agglutination 

(40243) 
Quest  SeraQuest  Rubella  IgG/ 

Hyperion  HyPrep  Plus  (auto  calc) 

(52039) 
Sienna  Biotech  Copalis  One 

Immunoassay  Sys/Rubella  Total  Ab 

(58417) 
Sienna  Biotech  Copalis  One 

Immunoassay  Sys/ToRC  Total  Ab 

(58415) 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Rubeola  Antibodies 

(measles)  (5511) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Toxoplasma  gondii 
Antibodies  (6113) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Abbott  AxSYM  Toxo  IgG  (04645) 
Abbott  AxSYM  Toxo  IgM  (04640) 
Behring  OPUS  (07793) 
Quest  SeraQuest  Toxo  IgG/Hyperion 

HyPrep  Plus  (auto  calc)  (52045) 
Sienna  Biotech  Copalis  One 

Immunoassay  Sys/ToRC  Total  Ab 

(58415) 
Sienna  Biotech  Copalis  One 

Immunoassay  Sys/Toxo  Total  Ab 
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(58416) 
Technicon  Immuno  1  System  (61042) 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Troponin-I  (Cardiac)  (6153) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Behring  OPUS  (07793) 
Behring  OPUS  Magnum  (07794) 
Behring  OPUS  Plus  (07795) 
ANALYTE:  Varicella-Zoster  Virus 
Antibodies  (6704) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

bioMerieux  Vitek  VIDAS  (07806) 
SPECLMJTY/SUBSPECLVLITY: 

Hematology 
ANALYTE:  Activated  Clotting  Time 

(ACT)  (0461) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Intematianal  Technidyne  Hemochron 
Jr.  Low  Range  ACT  (28464) 
ANALYTE:  Activated  Partial 

Thromboplastin  Time  (APTT) 
(0409) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

American  Bioproducts  STA  Compact 

Analyzer  (04677) 
Behring  Coagulation  Timer  (BCT) 

(07824) 
Instrumentation  Laboratory  IL  ACL 

6000  (28454) 
Sigma  Diagnostics  Amelung  AMAX 

CS-190  (auto  dilution)  (58413) 
Sigma  Diagnostics  Amelimg  KC  1  A 

Coagulation  Analyzer  (58411) 
Sigma  Diagnostics  Amelung  KC  4  A 

Micro  Coagulation  Analyzer  (58412) 
ANALYTE:  Antithrombin  m  (ATm) 

(0456) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Dade  aca  Star  (13423) 
Roche  Cobas  INTEGRA  (55179) 
ANALYTE:  Fibrin  Split  Products  (Fibrin 
Degradation)  (1904) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Dade  aca  Star  (13423) 
ANALYTE:  Fibrinogen  (1905) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

American  Bioproducts  STA  Compact 

Analyzer  (04677) 
Behring  Coagulation  Timer  (BCT) 

(07824) 
Chiron  Diagnostics  550  Express 

(10352) 
Dade  aca  Star  (13423) 
Instrumentation  Laboratory  IL  ACL 

6000  (28454) 


Sigma  Diagnostics  Amelung  AMAX 
CS-190  (auto  dilution)  (58413) 

Sigma  Diagnostics  Amelung  AMAX 
CS-190  (manual  dilution)  (58414) 
ANALYTE:  Hematocrit  (2514) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Array  Medical  Ichor  (04670) 
Becton  Dickinson  QBC  AUTOREAD 
System  with  QBC  AccuTube 
(07784) 
Chiron  Diagnostics  348  System 

(10337) 
Chiron  Diagnostics  400  System 

(10338) 
Coulter  GEN-S  System  (10381) 
Danam  EXCELL  16  (13430) 
Infolab  EXCELL  16  (28457) 
Instrumentation  Laboratory  IL 
Synthesis  (28466) 

Mallinckrodt  dem  Premier  Plus 
(40254) 

Swelab  Instrument  AB  AutoCounter 
(58402) 
ANALYTE:  Hemoglobin  (2515) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

A- VOX  Systems  AVOXimeter  4000 

(04678) 
Array  Medical  Ichor  (04670) 
Becton  Dickinson  QBC  AUTOREAD 
.  System  with  QBC  AccuTube 

(07784) 
Chiron  Diagnostics  280  (10349) 
Chiron  Diagnostics  288  (10350) 
Chiron  Di^ostics  845  (10370) 
Chiron  Diagnostics  855  (10372) 
Chiron  Diagnostics  865  (10374) 
Coulter  GEN-S  System  (10381) 
Danam  EXCELL  16  (13430) 
Infolab  EXCELL  16  (28457) 
Instrumentation  Laboratory  IL 

Synthesis  (28466) 
Swelab  Instrument  AB  AutoCounter 

(58402) 
Technicon  opeRA  (61161) 
ANALYTE:  Heparin  (2518) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Dade  aca  Star  (13423) 
ANALYTE:  Plasminogen  (4907) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Dade  aca  Star  (13423) 
ANALYTE:  Platelet  Activated  Qot  Ratio 
(4977) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

HemoTec  Hepcon/HMS  (Platelet 
Function  Test-PAF)  (25260) 
ANALYTE:  Platelet  Aggregation  (4928) 

TEST  SYSTEM.  ASSAY, 
EXAMINATION: 

Chrono-log  Whole  Blood 


Aggregometer  (10339) 
ANALYTE:  Platelet  Coimt  (4908) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Array  Medical  Ichor  (04670) 
Becton  Dickinson  QBC  AUTOREAD 

System  with  QBC  AccuTube 

(07784) 
Coultea  GEN-S  System  (10381) 
Danam  EXCELL  16  (13430) 
Infolab  EXCELL  16  (28457) 
Swelab  Instrument  AB  AutoCounter 

(58402) 
ANALYTE:  Prothrombin  Time  (PT)  " 

(4922) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

American  Bioproducts  STA  Compact 

Analyzer  (04677) 
Behring  Coagulation  Timer  (BCT) 

(07824) 
Instrumentation  Laboratory  EL  ACL 

6000  (28454) 
Sigma  EKagnostics  Amelung  AMAX 

CS-190  (auto  dilution)  (58413) 
Sigma  Diagnostics  Ameliuig  KC  1  A 

Coagulation  Analyzer  (58411) 
Sigma  Diagnostics  Ameli&ig  KC  4  A 

Micro  Coagulation  Analyzer  (58412) 
ANALYTE:  Red  Blood  Cell  Count 

(Erythrocyte  Count)  (RBC)  (5502) 

TEST  SYSTEM  ASSAY. 
EXAMINATION: 

Array  Medical  Ichor  (04670) 
Coulter  GEN-S  System  (10381) 
Danam  EXCELL  16  (13430) 
Infolab  EXCELL  16  (28457) 
Swelab  Instrument  AB  AutoCounter 
(58402) 
ANALYTE:  Reptilase  Time  (5521) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Behring  Coagulation  Timer  (BCT) 

(07824) 
Sigma  Diagnostics  Amelung  AMAX 

CS-190  (auto  dilution)  (58413) 
Sigma  Diagnostics  Amelung  KC  4  A 

Micro  Coagulation  Analyzer  (58412) 
ANALYTE:  Reticulocyte  Count  (5506) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Coulter  GEN-S  System  (10381) 
IMI  M1CR021  with  Retic  (28448) 
ANALYTE:  Thrombin  Time  (6105) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

American  Bioproducts  STA  Compact 

Analyzer  (04677) 
Sigma  Diagnostics  Amelimg  AMAX 

CS-190  (auto  dilution)  (58413) 
Sigma  Diagnostics  Amelung  KC  4  A 

Micro  Coagulation  Analyzer  (58412) 
ANALYTE:  White  Blood  Cell  Count 

(Leukocyte  Count)  (WBC)  (7002) 
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TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Array  MedicaHchor  (04670) 
Becton  Dickinson  QBC  AUTOREAD 

System  with  QBC  AccuTube 

(07784) 
Coulter  GEN-S  System  (10381) 
Danam  EXCELL  16  (13430) 
Infolab  EXCELL  16  (28457) 
Swelab  Instrument  AB  AutoCounter 

(58402) 
ANALYTE:  White  Blood  Cell 

Differential  (WBC  Diff)  (7001) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Becton  Dickinson  QBC  AUTOREAD 

System  with  QBC  AccuTube 

(07784) 
Coulter  GEN-S  System  (10381) 
Danam  EXCELL  16  (13430) 
IMI MICR021  (no  interpret,  atypical/ 

immature  cells)  (28446) 
Infolab  EXCELL  16  (28457) 
Swelab  Instrument  AB  AutoCounter 

(58402) 
SPECIALITY/SUBSPECL\LITY: 

Toxicology  /  TDM 
ANALYTE:  Acetaminophen  (0406) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Beckman  Synchron  CX  5  CE  (07491) 
Boehringer  Mannheim  Hitachi  737 

(07165) 
Boehringer  Mannheim  Hitachi  747 

(07166) 
Boehringer  Mannheim  Hitachi  911 

(07377) 
Chiron  Diagnostics  550  Express 

(10352) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
Du  Pont  Dimension  (13086) 
Du  Pont  Dimension  AR  (13087) 
Du  Pont  Dimension  ES  (13215) 
Du  Pont  Dimension  XL  (13355) 
Olympus  AU  5000  (46001) 
Olympus  AU  5200  (46143) 
Technicon  RA  XT  (61013) 
ANALYTE:  Amikacin  (0425) 

TEST  SYSTEM.  ASSAY, 
EXAMINATION: 

Dade  aca  Star  (13423) 
ANALYTE:  Amphetamines  (0428) 

TEST  SYSTEM,  ASSA  Y, 
EXAMINATION: 

Applied  Biotech  SureStep  Drug 

Screen  AMP  Test  (04674) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
Roche  OnTrak  TESTCUP  Collection/ 


Urinalysis  Panel  (55146) 
/VNALYTE:  Barbiturates  (0701) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Ciba  Coming  550  Express  (10038) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Benzodiazepines  (0702) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Dade  Dimension  AR  (13421) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Cannabinoids  (THC)  (1009) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Applied  Biotech  SureStep  Drug 

Screen  THC  Test  (04675) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  RxL  (13436) 
E>ade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
TCPI  One-Step  Urine  DOA 

Cannabinoid  (THC)  (61258) 
ANALYTE:  Carbamazepine  (1010) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Behring  OPUS  (07793) 
Behring  OPUS  Magnum  (07794) 
Chiron  Diagnostics  550  Express 

(10352) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
E>ade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
Du  Pont  Dimension  (13086)         ^ 
Du  Pont  Dimension  AR  (13087) 
Du  Pont  Dimension  ES  (13215) 
Du  Pont  Dimension  XL  (13355) 
ANALYTE:  Carboxyhemoglobin  (1012) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

A- VOX  Systems  AVOXimeter  4000 

(04678) 
Chiron  Diagnostics  2500  CO-oximeter 

(10346) 
Chiron  Diagnostics  270  CO-oximeter 

(10347) 
Chiron  Diagnostics  845  (10370) 
Chiron  Diagnostics  855  (10372) 
Chiron  Diagnostics  865  (10374) 
Instrumentation  Laboratory  IL 

Synthesis  (28466) 
ANALYTE:  Cocaine  Metabolites  (1023) 

TEST  SYSTEM.  ASSA  Y, 
EXAMINATION: 

Dade  Dimension  AR  (13421) 


Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Digitoxin  (1303) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

Dade  aca  Star  (13423) 
ANALYTE:  Digoxin  (1304) 

TEST  SYSTEM,  ASSAY, 
EXAMINATION: 

Beckman  IMMAGE  Immunochemistry 

System  (07816) 
Behring  OPUS  (07793) 
Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
Ciba  Coming  ACS  180  Plus  (10336) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (134^6) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (DGN  A)  (13426) 
Dade  aca  Star  (manual  pretreatment) 

(13427) 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Ethanol  (Alcohol)  (1608) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
Technicon  AXON  (61001) 
ANALYTE:  Ethosuximide  (1609) 

TEST  SYSTEM.  ASSA  Y, 
EXAMINATION: 

Dade  aca  Star  (13423) 
ANALYTE:  Gentamicin  (2202) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Behring  OPUS  (07793) 

Chiron  Diagnostics  ACS  180  (10375) 

Chiron  Diagnostics  ACS  180  Plus 

(10376) 
Ciba  Coming  ACS  180  Plus  (10336) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
Du  Pont  Dimension  AR  (13087) 
Du  Pont  Dimension  ES  (13215) 
Du  Pont  Dimension  XL  (13355) 
ANALYTE:  Lidocaine  (3710) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Dade  aca  Star  (13423) 
ANALYTE:  Lithium  (3712) 
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TEST  SYSTEM,  ASSAY; 
EXAMINATION: 

AVL  9180  (04664) 
Chiron  Diagnostics  480  (10351) 
Chiron  Diagnostics  654  (10367) 
Medica  EasyStat  Na/K/Li  Analyzer 

(40256) 
ANALYTE:  Lysergic  Add  Diethylamide 

(LSD)  (3715) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Boehringer  Mannheim  Hitachi  717 
(07163) 
ANALYTE:  Methadone  (4003) 

TEST  SYSTEM.  ASSA  Y. 

EXAMINATION: 
Dade  Dimension  AR  (13421) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 

ANALYTE:  Methamphetanrines  (4004) 

TEST  SYSTEM.  ASSAY, 
EXAMINATION: 
Applied  Biotech  SureStep  Dmg 
Screen  Methamphetamine  Test 
(04669) 
Chiron  Diagnostics  550  Express 
(10352) 
ANALYTE:  Methotrexate  (4006) 

TEST  SYSTEM. 

ASSA  YJEXAMINAT70N: 
Dade  aca  Star  (13423) 
ANALYTE:  Morphine  (4020) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 
Applied  Biotech  SureStep  Dmg 

Screen  MOR  Test  (04676) 
ANALYTE:  N-Acetylprocainamide 

(NAPA)  (4301) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Behring  OPUS  (07793) 
Behring  OPUS  Magnum  (07794) 
Behring  OPUS  Plus  (07795) 
Chiron  Diagnostics  550  Express 

(10352) 
Dade  aca  Star  (13423) 
ANALYTE:  Opiates  (4601) 

TEST  SYSTEM,  ASSAY, 

EXAMINATION: 
Dade  Dimension  AR  (13421) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 

ANALYTE:  Phencyclidine  (PCP)  (4901) 

TESTS  YSTEM,  ASSA  Y. 
EXAMINATION: 

Dade  Dimension  AR  (13421) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Phenobarbital  (4902) 


TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Behring  OPUS  (07793) 
Chiron  Diagnostics  550  Express 

(10352) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Phenytoin  (4903) 

TEST  SYSTEM,  ASSAY, 
EXAMINATION: 

Behring  OPUS  (07793) 
Chiron  Diagnostics  550  Express 

(10352) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dadeaca  Star  (13423) 
ANALYTE:  Primidone  (4912) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Beckman  Synchron  CX  5  CE  (07491) 
Boehringer  Mannheim  Hitachi  737 

(07165) 
Boehringer  Mannheim  Hitachi  747 

(07166) 
Boehringer  Maimheim  Hitachi  911 

(07377) 
Dade  aca  Star  (13423) 
Olympus  AU  5000  (46001) 
Olympus  AU  5200  (46143) 
ANALYTE:  Procainamide  (4913) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Bedunan  Synchron  CX  5  CE  (07491) 
Behring  OPUS  (07793) 
Behring  OPUS  Magnum  (07794) 
Behring  OPUS  Plus  (07795) 
Boehringer  Mannheim  Hitachi  737 

(07165) 
Boehringer  Mannheim  Hitachi  747 

(07166) 
Boehringer  Mannheim  Hitachi  911 

(07377) 
CMron  Diagnostics  550  Express 

(10352) 
Dade  aca  Star  (13423) 
Olympus  AU  5000  (46001) 
Olympus  AU  5200  <46143) 
Olympus  AU  800  (46110) 
Olympus  Reply  (46089) 
AN/VLYTE:  Qiinidine  (5202) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Dade  aca  Star  (13423) 
ANALYTE:  Salicylates  (5801) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Dade  Dimension  AR  (13421) 


Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Theophylline  (6104) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Behring  OPUS  (07793) 
Chiron  Diagnostics  550  Express 

(10352) 
Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
Ciba  Coming  ACS  180  Plus  (10336) 
Dade  Analyst  (13425) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Tobramydn  (6112) 

TEST  SYSTEM.  ASSA  Y. 

EXAMINATION: 
Behring  OPUS  (07793) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
Du  Pont  Dimension  AR  (13087) 
Du  Pont  Dimension  ES  (13215) 
Ehi  Pont  Dimension  XL  (13355) 

ANALYTE:  Tricyclic  Antidepressants 
(6117) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Beckman  Synchron  CX  4  (07071) 
Beckman  Synchron  CX  4  CE  (07174) 
Beckman  Synchron  CX  5  (07072) 
Beckman  Synchron  CX  5  CE  (07491) 
Beckman  Synchron  CX  7  (07073) 
Boehringer  Mannheim  Hitachi  717 

(07163) 
Boehringer  Mannheim  Hitachi  737 

(07165) 
Boehringer  Mannheim  Hitachi  747 

(07166) 
Boehringer  Mannheim  Hitachi  911 

(07377) 
Dade  aca  Star  (13423) 
Olympus  AU  SOOO  (46001) 
Olympus  AU  5200  (46143) 
Olympus  AU  800  (46110) 
Olympus  Reply  (46089) 
Roche  Cobas  FARA  (55040) 
AN/VLYTE:  Valproic  Add  (6701) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

Bedunan  Synchron  CX  4  Delta 

(07762) 
Beckman  Synchron  CX  5  CE  (07491) 
Beckman  Synchron  CX  5  Delta 

(07763) 
Beckman  Synchron  CX  7  Delta 
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(07764) 
Behring  OPUS  (07793) 
Boehringer  Mannheim  Hitachi  737 

(07165) 
Boehringer  Mannheim  Hitachi  747 

(07166) 
Dade  aca  Star  (13423) 
Olympus  AU  5000  (46001) 
Olympus  AU  5200  (46143) 
Olympus  AU  800  (46110) 
Olympus  Reply  (46089) 
ANALYTE:  Vancomycin  (6703) 

TEST  SYSTEM,  ASSAY, 
EXAKONATION: 

Behring  OPUS  (07793) 
Behring  OPUS  Magnum  (07794) 
Behring  OPUS  Plus  (07795) 
Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
Ciba  Coming  ACS  180  Plus  (10336) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
Du  Pont  Dimension  (13086) 
Du  Pont  Dimension  AR  (13087) 
Du  Pont  Dimension  ES  (13215) 
Du  Pont  Dimension  XL  (13355) 

SPECL\LITY/SUBSPECL\LITY: 
Urinalysis 

ANALYTE:  Hemoglobin.  Urine  (2564) 

TEST  SYSTEM.  ASSA  Y, 
EXAMINATION: 

Boehringer  Mannheim  Hitachi  717/ 

Chimera  UA  PERFECT  (07780) 
Boehringer  Mannheim  Hitachi  747 

(STC  Auto-Lyte)  (07767) 
Roche  Cobas  Bio  (STC  Auto-Lyte) 

(55200) 
ANALYTE:  Leukocyte  Esterase,  Urinary 

(3757) 

TEST  SYSTEM.  ASSA  Y.     . 
EXAMINATION: 

Boehringer  Mannheim  Hitachi  717/ 

Chiniera  UA  PERFECT  (07780) 
Boehringer  Mannheim  Hitachi  747 

(STC  Auto-Lyte)  (07767) 
Roche  Cobas  Bio  (STC  Auto-Lyte) 

(55200) 
ANALYTE:  Total  Solids  (Specific 

Gravity)  (6125) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Beckman  Synchron  CX  4  CE/DRI 
Gravity-Detect  (07802) 

Beckman  Synchron  CX  4/DRI  Gravity- 
Detect  (07801) 

Beckman  Synchron  CX  5  CE/DRI 
Gravity-Detect  (07804) 

Beckman  Synchron  CX  5/DRI  Gravity- 
Detect  (07803) 

Beckman  Synchron  CX  7/DRI  Gravity- 
Detect  (07805) 


Boehringer  Mannheim  Hitachi  704/ 

DRI  Gravity-Detect  (07796) 
Boehringer  Mannheim  Hitachi  717/ 

Chimera  UA  PERFECT  (07780) 
Boehringer  Mannheim  Hitachi  717/ 

DRI  Gravity-Detect  (07797) 
Boehringer  Mannheim  Hitachi  737/ 

DRI  Gravity-Detect  (07798) 
Boehringer  Mannheim  Hitachi  747/ 

DRI  Gravity-Detect  (07799) 
Boehringer  Mannheim  Hitachi  911/ 

DRI  Gravity-Detect  (07800) 
Chiron  Diagnostics  550  Express/DRI 

Gravity-Detect  (10379) 
aba  Coming  550  Express/DRI 

Gravity-Detect  (10335) 
IRIS/BM  900UDX  Urine  Pathology 

System  (28453) 
Instrumentation  laboratory  IL 

Monarch  1000/DRI  Grav-Det 

128455) 
Instrumentation  Laboratory  IL 

Monarch  2000/DRI  Grav-Det 

(28456) 
Olympus  AU  5000/DRI  Gravity-Detect 

(46218) 
Olympus  AU  5200/DRI  Gravity-Detect 

(46219) 
Olympus  AU  800/DRI  Gravity-Detect 

(46220) 
Olympus  Reply/DRI  Gravity-Detect 

(46221) 
Roche  Cobas  FARA/DRI  Gravity- 
Detect  (55211) 
Roche  Cobas  Mira/DRI  Gravity-Detect 

(55210) 
ANALYTE:  Urinary  Sediment 

Microscopic  Elements  (6405) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

nUS/BM  900UDX  Urine  Pathology 

System  (28453) 
Sysmex  UF-100  (58410) 
ANALYTE:  Urine  QualiUtive  Dipstick 

Chemistries  (6406) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Bayer  CLIN1TEK  50  Urine  Chemistry 

Analyzer  (07788) 
miS/BM  900UDX  Urine  Pathology 
System  (28453) 
SPECLMJTY/SUBSPECLMJTY: 

Virology 
ANALYTE:  Rotavirus  (5509) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

bioMerieux  Vitek  VIDAS  (07806) 
COMPLEXITY:  HIGH 
SPECIALITY/SUBSPECIALITY: 

Bacteriology 
ANALYTE:  Aerobic  SJor  Anaerobic 

Organisms-unlimited  sources  (0412) 

TEST  SySTEM.  ASSAY. 
EXAMINATION: 

Becton  Dickinson  BBL  CRYSTAL  N/H 


ED  Sys.  (inc.  culture)  (07807) 
ANALYTE:  Chlamydia  (1016) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Vitek  Systems  VIDAS  Chlamydia 

Blocking  Assay  (67102) 
bioMerieux  Vitek  VIDAS  (07806) 
bioMerieux  Vitek  VIDAS  Chlamydia 

Blocking  Assay  (07825) 
ANALYTE:  Staphylococcus  (5807) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Remel  Staph  Latex  Kit  (inc.  culture) 

(55215) 
SPECIALITY/SUBSPECL\LITY: 

Endocrinology 
ANALYTE:  25-Hydroxyvitamin  D  (25- 

OH-D)  (0110) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Incstar  25-Hydroxyvitamin  D  1251 
RIA  Kit  (28374) 
ANALYTE:  Androstenedione  (0460) 

TEST  S  YSTEM.  ASSA  Y. 
EXAMINATION: 

Diagnostic  Systems  DSI^lO-3800 
ACTIVE  Androstenedione  EIA 
(13429) 
ANALYTE:  Catecholamines,  Plasma 
(1056) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Bio-Rad  CDM  System/Bio-Rad  HPLC 
(07792) 
ANALYTE:  Cortisol,  Urine  (extraction 
procedure) (1095) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  ACS  180  (10375) 
Chiron  Diagnostics  ACS  180  Plus 

(10376) 
Ciba  Coming  ACS  180  Plus  (10336) 
bioMerieux  Vitek  VIDAS  (07806) 
ANALYTE:  Dehydroepiandrosterone 

Sulfate  (DHEA-S04)  (1310) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Diagnostic  Systems  DSL-C2700 
DHEA-S-7  RIA  (13433) 
ANALYTE:  Estriol-unconjugated  (1607) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Diagnostic  Systems  DSL-10-3700 
ACTIVE  Unconj.  Estriol  EL\  (13434) 
ANALYTE:  Follicle  Stimulating 
Hormone  (FSH)  (1906) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Diagnostic  Systems  DSL-4700 
ACTIVE  FSH  IRMA  (13432) 
ANALYTE:  Gastrin  (2205) 
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TEST  SYSTEM.  ASSA  Y, 
EXAMINATION: 

Biosyn  Gastrin  ELA  (07786) 
ICN  Gastrin  EIA  (28444) 
ANALYTE:  HCG,  Total,  Serum. 
Quantitative  (2555) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Diagnostic  Systems  DSL-10-8300 
ACTIVE  Intact  hCG  ELISA  (13428) 
ANALYTE:  Homovanillic  Acid  (HVA) 
(2545) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Bio-Rad  CDM  System/Bio-Rad  HPLC 
(07792) 
ANALYTE:  Insulin  (2812) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

ALPCO  Mercodia  Insulin  Enzyme 
Immimoassay  (EUSA)  (04679) 
ANALYTE:  Insulin-like  Growth  Factor- 
n  (IGF-n)  (2834) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Diagnostic  Systems  DSL-9100 
ACTIVE  IGF-n  IRMA  (13431) 
ANALYTE:  Metanephrines.  Urine 
(4025) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Bio-Rad  CDM  System/Bio-Rad  HPLC 
(07792) 
ANALYTE:  Thyroxine  (T4)  (6109) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

United  Biotech  UBI MAGIWEL  T4 
(Thyroxine)  Quantitative  (64034) 
ANALYTE:  Triiodothyronine  (T3) 
(6119) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

United  Biotech  UBI  MAGIWEL  T3 
(Triiodothyronine)  Quant.  (64035) 
ANALYTE:  Vanillylmandelic  Acid 
(VMA)  (6710) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Bio-Rad  CDM  System/Bio-Rad  HPLC 

(07792) 
SPECL«dJTY/SUBSPEaALITY:  General 

Chemistry 
ANALYTE:  Alkaline  Phosphatase  (ALP) 

(0416) 

TEST  SYSTEM.  ASSA  7., 
EXAMINATION: 

HiChem  Alkaline  Phosphatase 
Reagent  Kit  (manual)  (25262) 
ANALYTE:  Alkaline  Phosphatase  Bone 
Specific  (BAP)  (0518) 


TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Hybritech  Tandem-R  Ostase  (25170) 
ANALYTE:  Blood  Gases  with  pH  (0708) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  158  (10340) 
Chiron  Diagnostics  168  (10341) 
ANALYTE:  Creatine  Kinase  (CK)  (1034) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

HiChem  Creatine  Kinase  Reagent  Kit 
(manual)  (25263) 
ANALYTE:  Glycosylated  Hemoglobin 
(Hgb  AlC)  (2204) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Bio-Rad  MDMS  (07781) 
ANALYTE:  HDL  Cholesterol  (2550) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
ChiroQ  Diagnostics  570  Alliance 

(10359) 
Chiron  Diagnostics  580  Alliance 

(10362) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Iron  Binding  Capacity  (post 

saturation/separation)  (2815) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 

(10352) 
Dade  Dimension  AR  (13421) 
Dade  Dimension  ES  (13420) 
Dade  Dimension  RxL  (13436) 
Dade  Dimension  XL  (13422) 
Dade  aca  Star  (13423) 
ANALYTE:  Lipoprotein  Fractions  (3720) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Zaxis  LFS  Lipogel  Assay  Kit  (79049) 
AN/VLYTE:  Oxalate  (4605) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Chiron  Diagnostics  550  Express 
(10352) 
ANALYTE:  Phenylalanine  (4942) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Shield  Diagnostics  Quantase 
Phenylalanine  (58425) 
ANALYTE:  Protein  Fractions  (4920) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Sebia  Hydragel  15/30  Protein  (E)  Kit 


(for  HYDRASYS)  (58393) 
Sebia  Hydragel  IF//IF  Penta  (for 

HYDRASYS)  (58399) 
Sebia  Hydragel  IF/Double  IF/IF  Penta 

(manual]  (58398) 
ANALYTE:  Retinol  binding  protein 

(5507) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

The  Binding  Site  Human  Retinol 
Binding  Protein  'NL'  NANORID 
(61253) 
ANALYTE:  Triglyceride  (6118) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Horizon  Diagnostics  Triglycerides- 
GPO  Reagent  (manual)  (25167) 
ANALYTE:  Vitamin  B6  (6718) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

ALPCO  Vitamin  B6  3H  REA  (04667) 
SPEOAUTY/SUBSPECIALITY:  General 

Immunology 
ANALYTE:  Anti-Cardiolipin  Antibodies 

(0434) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

ALPCO  ORGenTec  Anti-Cardiolipin 

(IgA)  EUSA  (04672) 
ALPCO  ORGenTec  /Vnti-Cardiolipin 

(IgG/IgM)  EUSA  (04668) 
Shield  Diagnostics  DIASTAT  anti- 

Cardiolipin  IgG/IgM  (qual)  (58422) 
Shield  Diagnostics  DIASTAT  anti- 

Cardiolipin  IgG/IgM  (quant)  (58421) 
ANALYTE:  Anti-Centromere  Antibodies 

(0487) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Shield  Diagnostics  DIASTAT  Anti- 
Centromere  Kit  (qual)  (58423) 

Shield  Diagnostics  DIASTAT  Anti- 
Centromere  Kit  (semi-quant)  ' 
(58312) 
ANALYTE:  Anti-DNA  Antibodies  (0435) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

TheraTest  Laborat  EL- ANA/ 

6(ssDNA.dsDNA.Sm,RNP/Sm.SS- 

A,SS-B)  (61235) 
TheraTest  Laboratories  EL-ANA 

Profiles  (anti-dsDNA)  (61243) 
TheraTest  Laboratories  EL- ANA 

Profiles  (anti-ssDNA)  (61242) 
TheraTest  Laboratories  EL-ANA 

Profiles  (anti-ssDNA,  -dsDNA) 

(61239) 
TheraTest  Labs  EL- ANA/ 

7H(ssDNA.dsDNA.Sm,RNP/ 

Sm,SSA,SSB3is)  (61236) 
TheraTest  Labs  EL-ANA/ 

7S(ss&dsDNA,Sm,RNP/ 

Sm.SSA.SSB,Scl-70)  (61237) 
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TheraTest  Labs  EL-ANA/ 
8(ssAdsDNA.Sm.RNP/ 
Sm.SSA,SSB.Scl70.H)  (61238) 
ANALYTE:  Anti-ENA  AnUbodies  (0507) 

TEST  SYSTEM,  ASSAY, 
EXAMINATION: 

INOVA  Diag  QUANTALite  ENA6 

EUSAySm.RNP.SSA.SSB.Scl-70.Jo- 

1 (28465) 
Immuno  Concepts  RELISA  Sng  Well/ 

RNP,Sm.SS-A.SS-B.Scl-70.]ol 

(28467) 
ANALYTE:  Anti-Glomerular  Basement 

Membrane  (GBM)  Antibodies  (0524) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

Shield  Diagnostics  DL^STAT  anti- 

CBM  (qual)  (58427) 
Shield  Diagnostics  DIASTAT  anti- 

GBM  (semi-quant)  (58426) 
ANALYTE:  Anti-Histone  Antibodies 

(0437) 

TEST  SYSTEM,  ASSA  Y, 
EXAMINATION: 

TheraTest  Laboratories  EL-ANA 
Profiles  (anti-Histone)  (61249) 

TheraTest  Labs  EL-ANA/ 
7H(ssDNA.dsDNA.Sm.RNP/ 
Sm.SSA.SSB  Jiis)  (61236) 

TheraTest  Labs  EL- ANA/ 
8(ssAdaDNA.Sm,RNP/ 
Sm.SSA.SSB,Scl70,H)  (61238) 
ANALYTE:  Anti-Jo-1  (0438) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Immuno  Concepts  RELISA  Jo-1 

(28449) 
TheraTest  Laboratories  EL- ANA 
Profiles  (anti-Jo-1)  (61250) 
ANALYTE:  Anti-Mitochondrial 
Antibodies  (AMTA)  (0439) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

The  Binding  Site  Rat  Liver.  Kidney. 
Stomach  IFA  iGt  (61254) 
ANALYTE:  Anti-Myeloperoxidase 
(MPO)  Antibodies  (0505) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Wampole  MPO  IgG.A.M  EUSA 
(70191) 
ANALYTE:  Anti-Neutrophil  Cytoplasm 
Antibodies  (0440) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

INOVA  Diagnostics  NOVA  Ute  ANCA 

(28463) 
Scimedx  Anti-Neutrophil 

Cytoplasmic  Ab  (ANCA)  (IFA) 

(58419) 
ANALYTE:  Anti-Nuclear  Antibodies 

(ANA)  (0441) 


TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

IMI  MICR021/hnmuno  Concepts 

Colorzyme  ANA  (28447) 
The  Binding  Site  Rat  Liver.  Kidney, 

Stomach  IFA  Kit  (61254) 
ANALYTE:  Anti-Parietal  Cell 

Antibodies  (0442) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

The  Binding  Site  Rat  Liver,  Kidney, 
Stomach  IFA  Kit  (61254) 
ANALYTE:  Anti-Proteinase-3  (PR-3) 
Antibodies  (0525) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Shield  Diagnostics  DIASTAT  Anti- 

PR3  (cANCA)  (qual)  (58424) 
Shield  Diagnostics  DIASTAT  Anti- 

PR3  (cANCA)  (semi-quant)  (58329) 
Wampole  PR-3  IgjCAM  EUSA 

(70190) 
ANALYTE:  Anti-RNP 

(Ribonucleoprotein)  (0443) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

TheraTest  Laboratories  EL- ANA 
Profiles  (anti-Sm.  -RNP)  (61240) 
ANALYTE:  Anti-RNP-Sm  Antibodies 
(0502) 

TEST  SYSTEM,  ASSA  Y, 
EXAMINATION: 

Immuno  Concepts  REUSA  Sm/RNP 

(28451) 
TheraTest  Laborat  EL- ANA/ 

6(ssDNA.d8DNA.SmJUSfP/Sm,SS- 

A.SS-B)  (61235) 
TheraTest  Laboratories  EL-ANA 

Profiles  (anti-RNP/Sm)  (61245) 
TheraTest  Labs  EL-ANA/ 

7H(ssDNA.dsDNA.Sm.RNP/ 

Sm.SSA,SSB.His)  (61236) 
TheraTest  Labs  EL-ANA/ 

7S(ss&dsDNA.SmJRNP/ 

Sm.SSA.SSB.Scl-70)  (61237) 
TheraTest  Labs  EL- ANA/ 

8(ss&dsDNA,Sm.RNP/ 

Sm,SSA,SSB.Scl70.H)  (61238) 
ANALYTE:  Anti-Ribosomal  P 

Antibodies  (0445) 

TEST  SYSTEM,  ASSA  Y, 
EXAMINATION: 

Immuno  Probe  Ribosomal  P  EIA  Test 
(28441) 
ANALYTE;  AnU-SS-A/Ro  (0446) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Immuno  Concepts  REUSA  SS-A/ 

Ro— SS-B/LA  (28450) 
TheraTest  Laborat  EL-ANA/ 

6(ssDNA.d8DNA.SmJlNP/Sm.SS- 

A,SS-B)  (61235) 
TheraTest  Laboratories  EL-ANA 


Profiles  (anti-SS-A)  (61246) 

TheraTest  Laboratories  EL-ANA 
Profiles  (anti-SS-A.  -SS-B)  (61241) 

TheraTest  Labs  EL-ANA/ 
7H(ssDNA.dsDNA.SmJlNP/ 
Sm.SSA.SSB.His)  (61236) 

TheraTest  Labs  EL-ANA/ 
7S(ss&dsDN  A  .Sm.RNP/ 
Sm.SSA.SSB,Scl-70)  (61237) 

TheraTest  Labs  EL-ANA/ 
8(ss&dsDN  A, Sm.RNP/ 
Sm,SSA,SSB,Scl70.H)  (61238) 
ANALYTE:  Anti-SS-B/La  (0447) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

Immuno  Concepts  REUSA  SS-A/ 

Ro— SS-B/LA  (28450) 
TheraTest  Laborat  EL- ANA/ 

6(ssDNA.dsDNA.Sm,RNP/Sm.SS- 

A,SS-B)  (61235) 
TheraTest  Laboratories  EL-ANA 

Profiles  (anti-SS-A.  -SS-B)  (61241) 
TheraTest  Laboratories  EL-ANA 

Profiles  (anU-SS-B)  (61247) 
TheraTest  Labs  EL- ANA/ 

7H(s8DNA.dsDNA.SmJWP/ 

Sm.SSA.SSB.His)  (61236) 
TheraTest  Labs  EL- ANA/ 

7S(ss&dsDNA.Sm.RNP/ 

Sm.SSA.SSB,Scl-70)  (61237) 
TheraTest  Labs  EL- ANA/ 

8(ss&dsDNA,Sm,RNP/ 

Sm.SSA.SSB.Scl70,H)  (61238) 
ANALYTE:  Anti-Scl-70  (0448) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Immimo  Concepts  REUSA  Scl-70 
(28452) 

TheraTest  Laboratories  EL-ANA 
Profiles  (anU-Scl-70)  (61248) 

TheraTest  Labs  EL- ANA/ 
7S(ssAdsDNA  .Sm  .RNP/ 
Sm.SSA,SSB.Scl-70)  (61237) 

TheraTest  Labs  EL- ANA/ 
8(ss&dsDN  A, Sm.RNP/ 
Sm,SSA,SSB.Scl70,H)  (61238) 
ANALYTE:  AnU-Sm  (Smith)  (0450) 

TEST  SYSTEM,  ASSA  Y, 
EXAMINATION: 

Immuno  Concepts  REUSA  Sm/RNP 

(28451) 
TheraTest  Laborat  EL-ANA/ 

6(ssDNA.dsDNA.Sm.RNP/Sm.SS- 

A.SS-B)  (61235) 
TheraTest  Laboratories  EL-ANA 

Profiles  (anti-Sm)  (61244) 
TheraTest  Laboratories  EL- ANA 

Profiles  (anti-Sm.  -RNP)  (61240) 
TheraTest  Labs  EL-/VNA/ 

7H(ssDNA.dsDNA.Sm.RNP/ 

Sm,SSA,SSB.His)  (61236) 
TheraTest  Labs  EL-ANA/ 

7S(ss&dsDNA.Sm.RNP/ 

Sm.SSA,SSB,Scl-70)  (61237) 
TheraTest  Labs  EL-ANA/ 

8(ss&dsDNA.Sm.RNP/ 
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Sm,SSA.SSB.Scl70.H)  (61238) 
ANALYTE:  Anti-Smooth  Muscle 
Antibodies  (ASMA)  (0451) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

The  Binding  Site  Rat  Uver,  Kidney, 
Stomach  IFA  Kit  (61254) 
ANALYTE:  Anti-Thyroglobulin 
Antibodies  (0453) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

IMMCO  Diagnostics  ImmuLisa  Anti- 
Thyroglobulin  (Tg)  Ab  EUSA 
(28443) 
ANALYTE:  Beta-2  microglobulin  (0703) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

Roche  Cobas  Bio  vdthout  DENS 
(manual  data  reduction)  (55207) 
ANALYTE:  Cytomegalovirus  Antibodies 
(1039) 

TEST  SYSTEM,  ASSAY, 
EXAMINATION: 

Incstar  CMV  IgG  "fast"  EUSA  (28461) 
Incstar  CMV  IgG  EUSA  (28460) 
Incstar  CMV  IgM  Captiure  EUSA 

(28462) 
Quest  SeraQuest  CMV  IgG  (manual/ 

qual.)  (52046) 
Quest  SeraQuest  CMV  IgG/Hyperion 

HyPrep  Plus  (man.  calc.)  (52047) 
ANALYTE:  Entamoeba  histolytica 

Antibodies  (1601) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Trend  Scientific  TREND  Amebiasis 
(E.  histolytica)  (spectro)  (61231) 

Trend  Scientific  TREND  Amebiasis 
(E.  histolytica)  (visual)  (61232) 
ANALYTE:  Helicobacter  pylori 
/Antibodies  (2513) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

elias  usa  Varelisa  Helicobacter  pyl. 
Abs  (IgG)  (16112) 
ANALYTE:  Herpes  simplex  I  and/or  II 
Antibodies  (2530) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Incstar  HSV  VU  IgG  "fast"  EUSA 

(28458) 
Incstar  HSV  VU  IgG  EUSA  (28459) 
ANALYTE:  Lyme  Disease  Antibodies 

(Borrelia  burgdorferi  Abs)  (3714) 

TEST  SYSTEM,  ASSAY, 
EXAMINATION: 

MarDx  Lyme  Disease  (IgG)  Marblot 
Strip  Test  System  (40206) 

MarDx  Lyme  Disease  (IgM)  Marblot 
Stirip  Test  System  (40210) 
ANALYTE:  Mumps  Antibodies  (4007) 


TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Zeus  Miunps  IgG  EUSA  (79051) 
ANALYTE:  Rheimiatoid  Factor  (RF) 
(5508) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Hemagen  Rheimiatoid  Factor  Kit  (EIA) 

(25261) 
Zeus  Rheumatoid  Factor  (RF)  IgM 

EUSA  (79052) 
ANALYTE:  Rubella  Antibodies  (5510) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

Quest  SeraQuest  Rubella  IgG  (manVial/ 

qual.)  (52040) 
Quest  SeraQuest  Rubella  IgG  (manual/ 

semi-quant.)  (52041) 
Quest  SeraQuest  Rubella  IgG/ 

Hyperion  HyPrep  Plus  (man.  calc) 

(52038) 
ANALYTE:  Thyroid  Peroxidase 

Autoantibodies  (TPO)  (6135) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

IMMCO  Diagnostics  ImmuUsa  Anti- 
Thyroid  Peroxidase  (TPO)  Ab 
(28442) 
ANALYTE:  Toxoplasma  gondii 
Antibodies  (6113) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Quest  SeraQuest  Toxo  IgG  (manual/ 

qual.)  (52042) 
Quest  SeraQuest  Toxo  IgG  (manual/ 

semi-quant.)  (52043) 
Quest  SeraQuest  Toxo  IgG/Hyperion 

HyPrep  Plus  (man.  calcO  (52044) 
ANALYTE:  Varicella-Zoster  Virus 

Antibodies  (6704) 

TEST  SYSTEM.  ASSA  Y, 
EXAMINATION: 

Zeus  Varicella-Zoster  IgG  EUSA 

(79050) 
SPECL\UTY/SUBSPECL\UTY: 

Hematology 
ANALYTE:  Alpha-2-/Vntiplasmin  (0463) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

American  Bioproducts  STA  Compact 

Analyzer  (04677) 
Behring  Coagulation  Timer  (BCT) 

(07824) 
Instrumentation  Laboratory  IL  ACL 

6000  (28454) 
ANALYTE:  Antithrombin  m  (ATm) 

(0456) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

American  Bioproducts  STA  Compact 

Analyzer  (04677) 
Behring  Coagulation  Timer  (BCT) 


(07824) 
Instrumentation  Laboratory  IL  ACL 

6000  (28454) 
Sigma  Diagnostics  Amelung  AMAX 

CS-190  (auto  dilution)  (58413) 
Sigma  Diagnostics  Amelung  AMAX 

CS-190  (manual  dilution)  (58414) 
ANALYTE:  Coagulation  Factora  (1044) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

American  Bioproducts  STA  Compact 

Analyzer  (04677) 
Behring  Coagulation  Timer  (BCT) 

(07824) 
Instrumentation  Laboratory  IL  ACL 

6000  (28454) 
Sigma  Diagnostics  Amelung  AMAX 

CS-190  (auto  dilution)  (58413) 
Sigma  Diagnostics  Amelung  AMAX 

CS-190  (manual  dilution)  (58414) 
Sigma  Diagnostics  Amelung  KC  4  A 

Micro  Coagulation  Analyzer  (58412) 
ANALYTE:  Fibrinogen  (1905) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

Sigma  Diagnostics  Amelung  KC  1  A 
Coagulation  Analyzer  (58411) 

Sigma  Diagnostics  Amelung  KC  4  A 
Micro  Coagulation  Analyzer  (58412) 
ANALYTE:  Heparin  (2518) 

TEST  SYSTEM,  ASSA  Y. 
EXAMINATION: 

American  Bioproducts  STA  Compact 

Analyzer  (04677) 
Behring  Coagulation  Timer  (BCT) 

(07824) 
Instrumentation  Laboratory  IL  ACL 

6000  (28454) 
ANALYTE:  Heparin,  Low  Molecular 

Weight  (LMWH)  (2558) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

American  Bioproducts  STA  Compact 
Analyzer  (04677) 
ANALYTE:  Plasminogen  (4907) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

American  Bioproducts  STA  Compact 

Analyzer  (04677) 
Behring  Coagulation  Timer  (BCT) 

(07824) 
Instrumentation  laboratory  IL  ACL 

6000  (28454) 
ANALYTE:  Plasminogen  Activator 

hihibitor  (PAl)  (4936) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Biopool  TintElize  PAl-1  (07787) 
AN/VLYTE:  Platelet  Activated  Clot  Ratio 
(4977) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

HemoTec  Hepcon/HMS  (Platelet 
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Function  Test)  (25243) 
ANALYTE:  Protein  C  (4929) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

American  Bioproducts  STA  Compact 

Analyzer  (04677) 
Behring  Coagulation  Timer  (BCT) 

(07824) 
Instrumentation  Laboratory  IL  ACL 

6000  (28454) 
ANALYTE;  Protein  S  (4930) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

American  Bioproducts  STA  Compact 

Analyzer  (04677) 
Instrumentation  Laboratory  IL  ACL 

6000  (28454) 
ANALYTE:  White  Blood  CeU 

Differential  (WBC  Diff)  (7001) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

IMI MICR021  (with  intrpret.  atypical/ 

immatiire  cells)  (28445) 
SPECLMJTY/SUBSPECL\LITY: 

Mycobacteriology 
ANALYTE:  Mycobacteria  (4024) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Becton  Dickinson  BBL  MGIT/ 

Mycobacteria  Growth  Indicator 

(07808) 
Oi^on  Teknika  MB/BacT  Microbial 

Detection  System  (46215) 
ANALYTE:  Mycobacterium  avium 

complex  (4009) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Kernel  MycoAKT  Culture  ID  M.  avium 
complex  (inc.  cult)  (55217) 
ANALYTE:  Mycobacterium  kansasii 
(4014) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Remel  MycoAKT  Culture  ID  M. 
kansasii  (inc.  ciilt.)  (55218) 
ANALYTE:  Mycobacterium  tuberculosis 
complex  (4015) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Remel  MycoAKT  Cultiire  ID  M. 

tuberculosis  cplx  (inc.  ciilt)  (55216) 
SPECLVLITY/SUBSPECLMJTY: 

Parasitology 
ANALYTE:  Cryptosporidium  (1109) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

TechLab  Crypto-Cel  IF  Test  (61262) 
TechLab  Crypto/Giardia-Cel  IF  Test 

(61263) 
Trend  ScientiGc  Crypto,  parvum  Dir 

Detect  System  (Spectro)  (61252) 


Trend  Scientific  Crypto,  parvum  Dir 
Detect  System  (Visual)  (61251) 
ANALYTE:  Entamoeba  histolytica 
(1631) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

TechLab  E.  histolytica  Test  (ELISA) 

(spectro)  (61261) 
TechLab  E.  histolytica  Test  (EUSA) 

(visual)  (61260) 
ANALYTE:  Giardia  lamblia  (2222) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

TechLab  Crypto/Giardia-Cel  IF  Test 
(61263) 
SPECL\LITY/SUBSPECL\LITY: 

Toxicology  /  TDM 
ANALYTE:  Benzodiazepines  (0702) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Bio-Rad  CDM  System/Bio-Rad  HPLC 
(07792) 
ANALYTE:  Tricyclic  Antidepressants 
(6117) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Bio-Rad  CDM  System/Bio-Rad  HPLC 

(07792) 
SPECL\LrrY/SUBSPECLMJTY: 

Virology 
ANALYTE:  Cytomegalovirus  (1038) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Du  Pont  Alliance  CMV-Direct  EA  IFA 
(includingcell  culture)  (13386) 

Light  Diag.  CMV  Direct  IFA 
(including  cell  culture)  (37100) 
ANALYTE:  Herpes  simplex  (2529) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

Diagnostic  Hybrids  ELVIS  HSV  GOLD 
(inc.  cell  culture)  (13435) 
ANALYTE:  Influenza  A  (2828) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

ZymeTx  ViraZyme  Culture  Confirm. 
Screen  (inc.  cell  culture)  (79047) 
ANALYTE:  Influenza  B  (2829) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

ZymeTx  ViraZyme  Culture  Confirm. 
Screen  (inc.  cell  culture)  (79047) 
ANALYTE:  Parainfluenza  1  (4959) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

ZymeTx  ViraZyme  Culture  Confirm. 
Screen  (inc.  cell  cultiire)  (79047) 
ANALYTE:  Parainfluenza  2  (4960) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

ZymeTx  ViraZyme  Culture  Confirm. 


Screen  One.  cell  culture)  (79047) 
ANALYTE:  Parainfluenza  3  (4961) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

ZymeTx  ViraZyme  Cidture  Confirm. 
Screen  (inc.  cell  culture)  (79047) 
ANALYTE:  Parainfluenza  4  (4975) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

ZymeTx  ViraZyme  Cultiue  Confirm. 
Screen  (inc.  cell  culture)  (79047) 
ANALYTE:  Respiratory  syncytial  virus 
(5503) 

TEST  SYSTEM.  ASSA  Y. 
EXAMINATION: 

bioMerieux  Vitek  VIDAS  (07806) 
COMPLEXITY:  WAIVED 
SPECL^LITY/SUBSPECL^LITY: 

Endocrinology 
ANALYTE:  Ovulation  Test  (LH)  by 

Visual  Color  Comparison  (9461) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Vanguard  Biomedical  MiniClinic 
Ovulation  Predictor  (67100) 
ANALYTE:  Urine  HCG  by  Visual  Color 
Comparison  Tests  (9642) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Bionike  A/Q  Pregnancy  Test  (07779) 
Chembio  Sure  Check  Pregnancy  Test 

(10334) 
CliniCare  CliniStrip  Urine  Only 

Pregnancy  (10383) 
CliniCare  CliniStrip  hOG  Combo 

(10384) 
CliniCare  CliniStrip  hCG  Pregnancy 

(10382) 
Genzyme  Contrast  Strip  hCG  (22185) 
Orion  Diagnostica  UniStep  hCG  n 

(46224) 
Vanguard  Biomedical  MiniStick 

Pregnancy  Test  (67101) 
SPECIALITY/SUBSPECLMJTY:  General 

Chemistry 
ANALYTE:  Glucose  Monitoring  Devices 

(FDA  Cleared/Home  Use)  (9221) 

TEST  SYSTEM,  ASSAY. 
EXAMINATION: 

Boehringer  Mannheim  Accu-Chek 

Instant  (07789) 
Boehringer  Mannheim  Accu-Chek 

Instant  DM  (07783) 
Boehringer  Mannheim  Accu-Chek 

InstantPlus  (07782) 
Chematics  CHEMCARD  Glucose  Test 

(10266) 
LXN  Blood  Glucose  Testing  System 

(37107) 
MediSense  ExacTech  RSG  Blood 

Glucose  System  (40257) 
SPECIALITY/SUBSPECIALITY:  General 

Immunology 
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ANALYTE:  Helicobacter  pylori 
Antibodies  (2513) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Quidel  QuickVue  One-Step  H.  pylori 
Test  for  Whole  Blood  (52037) 

SPECL\LITY/SUBSPECL\LITY: 
Urinalysis 

/VNALYTE:  Urine  Dipstick  or  Tablet 
Analytes,  nonautomated  (9641) 

TEST  SYSTEM.  ASSAY. 
EXAMINATION: 

Bayer  CHEK-STDC  U.T.I.  Test  Strips 

(07790) 
Genesis  Labs  DIA  StREEN  10  Way 

Reagent  Strips:  Urinalysis  (22182) 
TCPI  URI-TEST  Glucose  in  Urine 

(61256) 
TCPI  URI-TEST  Nitrite  in  Urine 


(61257) 

(PR  Doc.  97-9350  Filed  4-10-97;  8:45  am] 
BIUJNQ  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Infonnation  Collection 
Activity;  Comment  Request 

Proposed  ProjectB 

Title:  Procedures  for  Requests  To  Use 
Child  Care  and  Development  Fimd  for 
Construction  or  Major  Renovation  of 
Child  Care  Facilities. 

OMB  No:  New  Collection. 

.     Annual  Burden  Estimates 


Description;  The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (Pubhc  Law 
104-193)  allows  tribal  grantees  to  use 
Child  Care  and  Development  Fund 
(CCDF)  grant  awards  for  construction 
and  renovation  of  child  care  facilities.  A 
tribal  grantee  must  first  request  and 
receive  approval  from  the 
Administration  for  Children  and 
Families  (ACF)  before  using  CCDF  hmds 
for  construction  or  major  renovation. 
This  information  collection  contains  the 
statutorily-mandated  uniform 
procedures  for  the  solicitation  and 
consideration  of  requests.  Respondents 
will  be  CCDF  tribal  grantees  requesting 
to  use  the  CCDF  funds  for  construction 
or  major  renovation. 

Respondents:  Tribal  Govertunents. 


Instrument 

Number  of 
respondents 

Numt>erof 

responses  per 

respondent 

Average 

burden  r>ours 

per 

response 

Total 
burden  hours 

Construction  and  renovation  collection  

100 

1 

20 

2,000 

Estimated  Total  Annual  Burden  Hours:  2,000. 


In  compliance  with  the  requiremraits' 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  administration  for  Children  and 
Families,  Office  of  Infonnation  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 


comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  April  7, 1997. 
BobSaigis, 

Acting  Reports  Clearance  Officer. 
(PR  Doc.  97-9396  Filed  4-10-97;  8:45  am] 
BiLLING  COD6  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  And  Drug  Administration 
[Docket  No.  87M-0136I 

Thoratec  Latwratorles  Corp.; 
Premarfcet  Approval  of  Thoratec® 
Ventricular  Assist  Device  System 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Thoratec 
Laboratories  Corp.,  Berkeley,  CA,  for 
premarket  approval,  imder  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  Thoratec®  Ventricular  Assist  Device 
System.  After  reviewing  the 
recommendation  of  the  Circulatory 
Systems  Devices  Panel,  FDA's  Center  for 
Devices  and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of 
December  20, 1995,  of  the  approval  of 
the  application. 


DATES:  Petitions  for  administrative 
review  by  May  12, 1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safe^  and 
effectiveness  data  and  petitions  for 
administrative  review,  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATKM  CONTACT:  Dina 
A.  Justice,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-8262. 

SUPPLEMENTARY  INFORMATKM:  On  June 
26, 1992,  Thoratec  Laboratories  Corp., 
Berkeley,  CA  94710,  submitted  to  CDRH 
an  application  for  premarket  approval  of 
Thoratec®  Ventricular  Assist  Device 
System.  The  device  is  a  ventricular 
assist  device  and  is  intended  as  a  bridge 
to  cardiac  transplantation  for  use  in 
patients  suffering  from  end-stage  heart 
failure.  The  patient  should  meet  all  of 
the  following  criteria:  (1)  Candidate  for 
cardiac  transplantation,  (2)  imminent 
risk  of  dying  before  donor  heart 
procurement,  and  (3)  dependence  on,  or 
incomplete  response  to,  continued 
vasopressor  support. 

On  December  5, 1994,  the  Circulatory 
System  Devices  Panel  of  tiie  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  reviewed  and 
reconunended  approval  of  the 
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application.  On  December  20, 1995, 
C3)RH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  nimiber  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  (ot  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  iact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  May  12,  1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  nfune  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 


E)ated:  March  17, 1997. 
loseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(PR  Doc.  97-9432  Filed  4-10-97;  8:45  am] 
BILLmG  COOC  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  the  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Request:  Extension  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  Medicaid, 
EPSDT,  Maternal  and  Child  Health; 
Form  No.:  HCFA-416;  Use:  States  are 
required  to  submit  annual  EPSDT 
program  reports  to  HCFA  pursuant  to 
Section  1902(a)  (43)  of  the  Social 
Security  Act.  These  reports  provide 
HCFA  with  data  necessary  to  assess  the 
effectiveness  of  State  EPSDT  programs, 
to  develop  trend  patterns  and 
projections  nationally,  and  respond  to 
inquiries.  Respondents  are  State 
Medicaid  agencies;  Frequency: 
Annually:  Affected  Public:  State,  local 
or  tribal  government;  Number  of 
Respondents:  56;  Total  Annual 
Responses:  56;  Total  Annual  Hours: 
1,568. 

To  request  copies  of  the  pro(>osed 
paperwork  collection  referenced  above. 
E-mail  your  request,  including  your 
address,  to  Paperworkdhcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 


within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  Linda 
Mansfield,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore. 
Maryland  21244-1850. 

Dated:  April  2, 1997. 
Edwin  J.  Glatzel, 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

(PR  Doc.  97-9356  Filed  4-10-97;  8:45  am] 
BILUNQ  COOE  412IM»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Special  Project  Grants;  Traumatic 
Brain  Injury  Demonstration  Grants 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA). 
ACTION:  Notice;  correction. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  published  a 
document  in  the  Federal  Register  of 
March  27,  1997,  concerning  Special 
Project  Grants;  Traumatic  Brain  Injury 
Demonstration  Grants.  The  document 
contained  an  incorrect  phone  number 
for-the  Division  of  Maternal,  Infant, 
Child  and  Adolescent  Health 
(DMICAH). 

Correction 

In  the  Federal  Register  issue  of 
Thursday,  March  27,  1997  (62  FR 
14684),  in  FR  Doc.  97-7727,  on  page 
14685  in  the  second  colimm,  correct  the 
FOR  FURTHER  INFORMATION  CONTACT 
caption  to  read: 

FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  technical  or  programmatic 
information  from  MCHB  should  be 
directed  to  the  Division  of  Maternal, 
Infant,  Child  and  Adolescent  Health 
(DMICAH),  Maternal  and  Child  Health 
Bureau,  Health  Resources  and  Services 
Administration.  Room  18A-39, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  The 
DMICAH  telephone  number  for  TBI 
inquiries  is  301-443-5599. 

"The  rest  of  the  notice  remains  the 
same. 

Dated:  April  7, 1997. 
Caanda  Earl  Fox, 
Acting  Administrator. 
[FR  Doc.  97-9337  Filed  4-10-97;  8:4&  am] 

BIUJNQ  COOE  4iaO-1S-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Council  on  Graduate  Medical 
Education  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  May  1997: 

Name:  Council  on  Graduate  Medical 
Education 

Date  and  Time:  May  14, 1997. 12:30  p.m.- 
5:00  p.m..  May  15, 1997,  8:30  a.m.-2:00  p.m. 

Place:  The  Bethesda  Ramada,  8400 
Wisconsin  Avenue.  Bethesda,  Maryland 
20814. 

This  meeting  is  open  to  the  Public. 

Agenda:  The  agenda  will  include  three 
panel  discussions:  Medical  Education  and 
Physician  Competencies  for  a  New 
Environment;  Physician  Workforce 
Projections  and  Issues;  and  Physician 
Geographic  Distribution  and  the  Provider 
Safety  Net. 

There  will  be  presentations,  on 
Informatics,  Training,  and  Practice  for  a  New 
Age:  the  New  York  Medicare  GME 
Demonstration  Project;  and  the  lOM  Study  of 
GME  Tiiist  Fund  Implementation.  Action 
will  be  taken  on  the  Minonties  in  Medicine 
Report. 

Anyone  requiring  infbrmatioq  regarding 
the  subject  should  contact  F.  Lawrence  Clare. 
M.D..  M.P.R.  Deputy  Executive  Secretary, 
telephone  (301)  443-6326.  Council  on 
Graduate  Medical  Education,  Division  of 
Medicine,  Bureau  of  Health  Professions, 
Room  9A-27,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  April  7, 1997. 
).  Henry  Montes, 

Director,  Office  of  Policy  and  Information 
Coordination. 

[FR  Doc.  97-9338  Filed  4-10-97;  8:45  am] 
BILUNQ  COOE  4iaO-1S-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4142-14-33] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Conununity  Planning  and 
Development,  HUD. 
ACTKW:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Oep>artment 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1226; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  total-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
received  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  imutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/ to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  bcilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
irom  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS.  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41, 5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 


applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  imsuitable  will 
not  be  made  available  for  any  other 
piupose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1— 
800-927-7588.  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  AIR  FORCE:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency  (Area — MI),  Boiling  Air  Force 
Base,  112  Luke  Avenue,  Suite  104, 
Building  5683,  Washington,  DC  20332- 
8020;  (202)  767-4184;  ENERGY:  Ms. 
Marsha  Penhaker,  Department  of 
Energy,  Facilities  Planning  and 
Acquisition  Branch,  FM-20,  Room  6H- 
058,  Washington,  DC  20585;  (202)  586- 
1191;  GSA:  Mr.  Brian  K.  Polly,  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property    - 
Disposal,  18th  and  F  Streets.  NW., 
Washington.  DC  20405;  (202)  501-2059; 
NAVY:  Mr.  Charles  C.  Cocks, 
Department  of  the  Navy,  Director,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Code  241A,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-7342; 
TRANSPORTATION:  Mr.  Philip 
Rockmaker,  Department  of 
Transportation,  Acting  Principal,  Space 
Management,  SVC-140,  Transportation 
Administrative  Service  Center,  400  7th 
Street,  SW.,  Room  2310,  Washington. 
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DC  20590;  (202)  366-4246;  (These  are 
not  toll-free  numbera). 

Dated:  April  4.  1997. 
Jacqaie  M.  Lawing, 

General  Deputy  Assistant  Secretary. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM.  FEDERAL  REGISTER  REPORT 
FOR04i^l«7 

SaitablB/AvaiUble  Propartifla 

Land  (by  State) 

Colorado 

Coner  Transfer  Site 

White  WatOT  Co:  Mesa  CO  81527- 

Landholding  Agency:  GSA 

Property  Number  549630006 

Status:  Excess 

Comment:  109.63  acres,  portion  may  be  in 

floodplain.  most  recent  use  —  train,  truck 

transfer. 
GSA  Number  7-B-CO-626. 

Maryland 

46.725  acres 

Naval  Air  Warfere  Center 
Willows  Road 

Lexington  Parle  Co:  St  Mary's  MD 
Landholding  Agency:  Navy 
Property  Number  779710067 
Status:  Unutilized 

Cod^ment:  Buffer  area  within  Accident 
Potential  Zone  2,  no  utilities,  use  and 
I  restrictions. 


UneaitaMe  Properties 

BuUdings  (by  State) 

Alaska 

Bldg.524A 

USCG  ISC  Kodiak 

Kodiak  Co:  Kodiak  Is.  Bor.  AK  99619- 

Landfaolding  Agency:  DOT 

Property  Number  879710004 

Status:  Excess 

Reason:  Floodway.  Secured  Area. 

Florida 

Bldg.  897,  Eglin  AFB 

Eglin  AFB  Co:  Okaloosa  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number  189710044 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  895,  Eglin  AFB 

Eglin  AFB  Co:  Okaloosa  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number  189710045 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Hawaii 

Bldg.  660.  SUBASE  Pearl 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number  779710068 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  1249 

Halsey  Terrace  Housing.  PWC 

Pearl  Harbor  Co:  Honolulu  HI  96818- 

Landholding  Agency:  Navy 

Property  Number  779710069 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  2297 


Maloelap  Housing,  PWC 

Pearl  Harbor  Co:  Honolulu  HI  96818- 

Landholding  Agency:  Navy 

Property  Number:  779710070 

Status:  Excess 

Reason:  Extensive  deterioration. 

Idaho 

ARA626 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419710003 

Status:  Excess 

Reason:  Secured  Area. 

CF645 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419710004 

Status:  Excess 

Reason:  Secured  Area. 

CF657/CF716 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419710005 

Status:  Excess 

Reason:  Secured  Area. 

CPP631 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419710006 

Status:  Excess 

Reason:  Secured  Area. 

CPP709 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Nimiber  419710007 

Status:  Excess 

Reason:  Secured  Area. 

CPP734 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Ageney:  Energy 

Property  Number  419710008 

Status:  Excess 

Reason:  Secured  Area. 

TAN620/TAN656 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Niunber  419710009 

Status:  Excess 

Reason:  Secured  Area,  Extensive 

deterioration. 
TRA-645 

Idaho  National  Engineering  Lab 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 
Property  Number  419710010 
Status:  Excess 
Reason:  Secured  Area. 

(FR  Doc.  97-9156  Filed  4-10-97;  8:45  ami 

MJJNQ  COOe  4210-2»4I 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Manageinent 
IOR-030-07-1 120-00:  QP7-01501 

Notice  of  meetings  of  Southeast 
Oregon  Resource  Advisory  Council 

AGENCY:  Vale  District,  Bureau  of  Land 
Manageinent,  Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Notice  is  given  that  there  will 

be  meetings  of  the  Southeast  Oregon 

Resource  Advisory  Council. 

DATES:  The  Southeast  Oregon  Resource 

Advisory  Council  meetings  v«rill  begin  at 

8  a.m.  and  run  to  5  p.m.,  April  28, 1997. 

Public  comments  are  scheduled  from  7 

p.m.  to  7:30  p.m.,  April  28,  1997.  On 

April  29, 1997,  the  meeting  will  run 

from  8  a.m.  to  12  noon. 

ADDRESSES:  The  Southeast  Oregon 

Resource  Advisory  Coimcil  meetings 

will  take  place  at  the  Fremont  National 

Forest  Headquarters,  5214  North  "G" 

St.,  Lakeview,  Oregon  and  at  the 

Interagency  Fire  Center,  200  North  "E" 

Street,  Lakeview,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonne  Hower,  Bureau  of  Land 

Management,  Vale  District,  100  Oregon 

Street,  Vale,  OR  97918  (telephone  541- 

473-3144). 

Lynn  P.  Findley, 

ADM  Operations/Field  Support. 

(FR  Doc.  97-9310  Filed  4-10-97;  8:45  am] 

BIUJNO  CODE  4310-33-M 

DEPARTMENT  OF  THE  INTERIOR 

Bursau  of  Land  Maruigement 
[MT-02a-102(M)0] 

Notice  of  Meeting 

AQENCY:  Bureau  of  Land  Management 
(ELM),  Montana,  Miles  City  District, 
Interior. 

ACTKM:  Notice  of  meeting. 

StJMMARY:  The  Miles  City  District 
Resource  Advisory  Council  will  have  a 
meeting  Wednesday,  April  30, 1997  at 
10:00  a.m.  at  the  Forsyth  Country  Qub 
just  west  of  Forsyth,  Montana. 

Topics  of  discussion  at  the  meeting 
will  be  an  update  of  the  off-highway 
vehicl9/block  management  plan 
document,  the  PILT  (payment-in-lieu-of- 
taxes)  program,  and  fire  management 
The  meeting  is  expected  to  last  until 
4:00  p.m. 

The  meeting  is  open  to  the  public  and 
the  public  comment  period  is  set  for 
1:00  p.m.  The  public  may  make  oral 
statements  before  the  Council  or  file 
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written  statements  for  the  Council  to 
consider.  Depending  on  the  number  of 
persons  wishing  to  make  an  oral 
statement,  a  per  person  time  limit  may 
be  established.  Simimary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Krause,  Public  Affairs 
Specialist,  Miles  City  District,  111 
Garryowen  Road,  Miles  City,  Montana 
59301,  telephone  (406)  232-4331. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with 
public  land  management.  The  15 
member  Council  includes  individuals 
who  have  expertise,  education,  training 
or  practical  experience  in  the  planning 
and  management  of  public  lands  and 
their  resources  and  who  have  a 
knowledge  of  the  geographical 
jurisdiction  of  the  Council. 

Dated:  April  2, 1997. 
Glenn  A.  Carpenter. 
District  Manager. 

(FR  Doc.  97-9358  Filed  4-10-97;  8:45  am] 
BNJJNQ  CODE  4310-ON-P 

DEPARTMENT  OF  THE  INTERIOR 

Bunau  of  Land  Management 

(CA-010-07-1430-01:  CA  124,  S 157,  S  800, 
8  5682,  SAC  0S6771,  A  SAC  079371) 

Realty  Action,  Recreation  and  Public 
Purpoaea  (R&PP)  Act  Classification; 
Nevada,  Tuolumne,  Yuba,  Calaveras,  & ' 
Placer  County,  CA 

AQENCY:  Biueau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action — 

Recreation  and  Public  Purposes  (RAPP) 

Act  Classification;  Nevada,  Tuolumne. 

Yuba,  Calaveras,  &  Placer  County, 

California 

SUMMARY:  The  fbllowdng  public  lands  in 
Nevada  Coimty,  California  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  to  the 
Nevada  County  Board  of  Supervisors 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.).  The  Nevada 
County  Board  of  Supervisors  currently 
leases  the  following  lands  for  transfer 
stations. 

Mount  Diablo  Meridian,  Califbmia 

T.  17N.,R.7E.. 

Sec.  24,  EViiNEV4NWV4NWV4;  (Birchville). 
T.  17N.,R.8E., 

Sec.  5,  lot  11.  (North  San  Juan). 


Containing  45.92  acres,  more  or  less. 

The  following  public  lands  in 
Tuolumne  Cotuity,  California  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  toihe 
Tuolumne  County  Boarid  of  Supervisors 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.).  The  Tuolumne 
Coimty  Board  of  Supervisors  currentiy 
leases  the  following  lands  for  a  landfill. 

Mount  Diablo  Meridian,  California 

T.  1S.,R.16E., 
Sec.  33,  loU  3,  5,  &  6.  (Groveland). 

Containing  116.14  acres,  more  or  less. 

The  following  public  lands  in  Yuba 
County,  California  have  been  examined 
and  found  suitable  for  classification  for 
conveyance  to  the  Yuba  County  Board 
of  Supervisors  under  the  provisions  of 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C.  869  et  seq.).  The 
Yuba  Coimty  Board  of  Supervisors 
currentiy  leases  the  following  lands  for 
a  transfer  station. 

Mount  Diablo  Meridian,  California 

T.  19  N.,  R.  6  E., 
Sec.  34  NEV4NWV4.  (Ponderosa). 

Containing  40  acres,  more  or  less. 

The  following  public  lands  in 
Calaveras  County,  California  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  to  the 
Calaveras  County  Board  of  Supervisors 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.).  The  Calaveras 
County  Board  of  Supervisors  currentiy 
leases  the  following  lands  for  a  transfer 
station. 

Monnt  DiaMo  Meridian,  Califoniia 

T  6  N    R.  13  E. 
Sec.  14  NWV4SWV4SWV4.  (Wilseyville). 

Containing  10  acres,  more  or  less. 

The  following  public  lands  in  Placer 
County,  California  have  been  examined 
and  found  suitable  lor  classification  for 
conveyance  to  the  Placer  County  Board 
of  Supervisors  under  the  provisions  of 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C.  869  et  seq.).  The 
Placer  County  Board  of  Supervisors 
currentiy  leases  the  following  lands  for 
a  transfer  station. 

Mount  Diablo  Meridian.  CaUfomia 

T.  13  N.,  R.  10  E., 
Sec.  3.  lot  19.  (Foresthill). 
Containing  37.36  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Conveyance  is  consistent  with 
the  current  BLM  land  use  planning  and 
would  be  in  the  public  interest 


The  patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine,  and  remove 
materials. 

4.  An  easement  ba  streets,  roads,  and 
utilities  in  accordance  with  the 
transportation  plan  for  each  County. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Folsom  Resource  Area,  63 
Natoma  Street,  Folsom,  California. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  undm  the  mineral  leasing  laws. 
For  a  period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  persons  may  submit 
comments  regarding  the  proposed 
conveyance  or  classification  of  the  lands 
to  the  Area  Manager,  Folsom  Resource 
Area  Office,  63  Natoma  Street,  Folsome 
CA  95630. 

QaesificatiiHi  Comments 


Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  lands.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  to  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
the  State  and  Federal  programs. 

Application  Conunents 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  applications  and  plan  of 
developments,  whether  the  BLM 
followed  proper  administrative 
pnx;edures  in  reaching  the  decision,  or 
any  other  foctor  not  directiy  related  to 
the  suitability  of  the  land. 

Any  adyerse  comments  will  be 
reviewed  by  the  State  Director.  In 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Montgomery.  BLM  Folsom 

Resource  Area  Office,  (916)  985-4474. 

O.K.  Swickard. 

AnaA4anager. 

(FR  Doc.  97-9230  Filed  4-10-97;  8:45  am] 

MXMO  COW  4310-40-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Infonnation  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  Review; 
Comment  Request 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  reapprovai  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  infonnation  collection 
requirement  and  explanatory  material 
may  be  obtained  by  contacting  Dennis 
C  Jones  at  (303)  231-3046.  Comments 
and  suggestions  on  the  requirement 
should  be  made  directly  to  the  Bureau 
Clearance  Officer  at  the  telephone 
number  listed  below,  and  to  the  OMB 
Paperwork  Seduction  Project  (1010- 
0094).  Washington,  D.C.  20503, 
telephone  (202)  395-7340. 

Dates:  Written  comments  should  be 
received  on  or  before  May  12, 1997. 

Title:  Requests  for  Royalty  Refunds 
and  Credits. 

OKfB  Approval  Number  1010-0094. 

Abstract:  The  Minerals  Management 
Service  (MMS)  Royalty  Management 
Program  (RMT)  is  proposing  to  continue 
collecting  certain  information  from 
royalty  payors  on  Outer  Continental 
Shelf  (OCS)  leases.  Many  lease  holders 
have  in  the  past  requested  refunds  or 
credits  of  excess  royalty  payments  made 
under  OCS  leases  subject  to  Section  10 
of  the  Outer  Continental  Shelf  Lands 
Act.  This  information  indicates  the 
information  required  from  lease  holders 
requesting  royalty  refunds  or  credits 
from  Section  10  leases  for  payments 
made  before  August  13,  1996. 

Bureau  Form  Numbers:  Not 
applicable. 

Frequency:  As  submitted  by  lessee. 

Description  of  Respondents:  Royalty 
payors  on  Federal  and  Indian  mineral 
leases. 

Estimated  Completion  Time:  2  hours. 
Annual  Responses:  500  responses. 
Annual  Burden  Hours:  1,000  hours. 
Bureau  Clearance  Officer:  Carol  A. 
deWitt.  (703)  787-1242. 


Dated:  March  18. 1997. 
Lucy  R.  Qoerques, 

Associate  Director  for  Royalty  Management. 
(FR  Doc.  97-9391  Filed  4-10-97;  8:45  am] 

MUMQ  OOOC  4310~MR-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act 
Innovative  Employment  and  Training 
Opportunities  for  People  With 
Disabilities 

AGENCY:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Notice  of  availability  of  funds 

and  solicitation  for  grant  applications 

(SGA). 

SUMMARY:  All  information  required  to 
submit  a  grant  application  by  eligible 
applicants  in  contained  in  this 
announcement.  The  U.S.  Department  of 
Labor  (DOL),  Employment  and  Training 
Administration  (ETA),  announces  the 
availability  of  funds  for  locally 
administered  demonstration  projects 
with  innovative  employment  and 
training  opportunities  for  people  with 
disabilities  that  suffered  long-term 
unemployment  or  who  have  been 
dislocated  frt>m  recent  employment.  The 
program  will  be  jointly  funded  by  Job 
Training  Partnership  Act  (JTPA)  Title 
rV,  Research  and  Demonstration,  and 
Title  in.  National  Reserve  Funds.  This 
notice  describes  the  process  that  eligible 
entities  must  use  to  apply  for 
demonstration  funds,  how  grantees  are 
to  be  selected,  and  the  responsibilities 
of  grantees.  The  Department  anticipates 
awarding  three  (3)  to  five  (5)  grants,  not 
to  exceed  $500,000  per  grant,  or  a  total 
of  $1.5  million.  Applications  that 
exceed  $500,000  will  not  be  considered. 
Awards  will  be  made  on  a  competitive 
basis.  The  duration  of  grants  will  be  for 
eighteen  (18)  months. 
DATES:  The  closing  date  for  receipt  of 
proposals  is  May  12,  1997,  at  2:00  p.m. 
(Eastern  Daylight  Time). 
ADDRESSES:  Applications  shall  be 
mailed  to:  Division  of  Acquisition  and 
Assistance.  Attention:  Reda  Harrison, 
Reference:  SGA/DAA  97-104, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  Room  S— 4203,  200  Constitution 
Avenue.  N.W.,  Washington,  DC  20210. 
FOR  FURTHER  MFORMATION  CONTACT: 
Reda  Harrison,  Division  of  Acquisition 
and  Assistance,  Telephone:  (202)  21&- 
8694  (This  is  not  to  toll-free  number). 
This  solicitation  will  also  be  published 


on  the  Internet  at  "http:// 
www.doleta.gov." 
SUPPLEMENTARY  INFORMATION:  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration  is  soliciting 
proposals  on  a  competitive  basis  to 
conduct  local  demonstration  projects 
utilizing  advanced  technological 
systems  and/or  other  innovative 
approaches  to  provide  employment 
opportunities  for  individuals  with 
severe  disabilities.  This  announcement 
consists  of  three  parts.  Part  I  describes 
the  procedures  for  eligible  applicants 
who  wish  to  apply  for  grant  funds.  Part 
n  provides  the  Government's 
Requirement/Statement  of  Work.  Part  III 
describes  the  selection  process/criteria 
for  award. 

Part  I.  Application  Process 

A.  Eligibility 

1.  Eligible  Applicants — 

Entities  eligible  to  apply  for  grants 
under  this  announcement  are  nonprofit 
organizations  who  are  ctirrently 
administering  local  programs  using 
advanced  technology  systems  and/or 
other  innovative  approaches  in 
providing  services  to  the  disabled;  and 
can  document  the  following: 
•   (1)  Extensive  knowledge  and 
experience  regarding  issues  of  concern 
to  individuals  with  disabilities; 

(2)  expertise  in  working  with 
individuals  with  disabilities; 

(3)  the  ability  to  conduct  training, 
provide  services,  and  conduct  follow- 
up; 

(4)  inclusion  and  advancement  of 
.people  with  disabilities  within  the 

organization;  and 

(5)  management  structure  necessary  to 
ensure  the  integrity  of  funds  requested 
(by  meeting  the  standard  for  financial 
management  and  participant  data 
systems  as  ouUined  in  20  CFR  627.425). 

Only  one  (1)  proposal  per  applicant/ 
organization  is  permitted. 

Entities  described  in  Section  501(c)(4) 
of  the  Internal  Revenue  Code  who 
engage  in  lobb3ring  activities  are  not 
eligible  to  receive  funds  under  this  SGA. 
The  Lobbying  Disclosure  Act  of  1995, 
Public  Law  No.  104-65. 109  Stat.  691, 
which  became  effective  on  January  1. 
1996,  prohibits  the  award  of  federal 
funds  to  these  entities  if  they  engage  in 
lobbying  activities.  Applicants  shall 
indicate  their  IRS  status  on  the  Standard 
Form  424. 

2.  Eligible  Participants 

Participants  in  these  {mijects  must  be 
individuals  aged  18  to  64  who  have  a 
disability  as  defined  in  the 
implementing  regulations  for  the 
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Americans  with  Disabilities  Act  (ADA) 
at  29  CFR,  Part  1630.2  and  meet  the 
eligibility  criteria  for  dislocated  workers 
at  Section  301(a)  of  the  JTPA. 

B.  Period  of  Performance 

The  Period  of  Performance  will  be 
eighteen  (18)  months  from  date  of 
execution. 

C.  Option  To  Extend 

Based  on  the  availability  of  funds  and 
project  performance  and  the  needs  of 
the  Department,  grants  may  be  extended 
for  an  additional  one  or  two  year(s)  of 
operation. 

D.  Page  Limitation 

Applicants'  technical  proposal  shall 
be  limited  to  25  double-spaced,  single- 
side  pages  with  1-inch  margins. 
Appendices  shall  not  exceed  ten  (10) 
pages  (except  for  10  pages  of  assessment 
tools  described  in  Part  II.B(3)(c).  Text 
type  shall  be  at  least  10  point  or  larger. 
Applications  that  do  not  meet  these 
requirements  will  not  be  considered. 

E.  Submission  of  Proposal 

A  proposal  shall  consist  of  two  (2) 
separate  and  distinct  parts:  Part  I,  the 
Financial  Proposal;  and  Part  Q.  the 
Technical  Proposal. 

Part  I,  the  Financial  Proposal,  shall 
contain  the  SF-424,  "Application  for 
Federal  Assistance"  (Appendix  A)  and 
"Budget  Information  Sheet"  (Appendix 
B).  Applicant  shall  indicate  on  the  SF- 
424  the  organization's  IRS  status.  The 
Federal  Domestic  Assistance  Catalog 
number  is  17.246. 

The  budget  shall  include  on  separate 
pages  detailed  breakouts  of  each 
proposed  budget  line  item,  including 
detailed  administrative  costs,  and 
analysis  of  cost.  Grant  funds  cannot  be 
used  to  provide  training  that  would  be 
provided  in  the  absence  of  the  requested 
grant.  Grant  funds  cannot  be  used  to 
provide  salaries  for  program 
participants.  Grant  funds  cannot  be  used 
for  acquisition  of  production 
equipment. 

Part  n  shall  contain  a  Technical 
Proposal  that  demonstrates  the  grant 
applicant's  capabilities  in  accordance 
with  the  Statement  of  Work  in  Part  n  of 
this  solicitation.  No  costs  data  or 
reference  to  costs  shall  be  included  in 
the  Technical  Proposal. 

F.  Hand  Delivered  Proposak 

Proposals  may  be  mailed  or  delivered 
by  hand.  A  mailed  proposal  should  be 
mailed  no  later  than  five  (5)  calendar 
days  prior  to  the  closing  date  for  the 
receipt  of  applications.  Hand-delivered 
grant  applications  must  be  received  at 
the  designated  place  by  2:00  p.m. 


(Eastern  Time)  by  May  12,  1997.  All 
overnight  mail  shall  be  considered  to  be 
hand-delivered  and  must  be  received  at 
the  designated  place  by  the  specified 
time  on  the  closing  date.  Grant 
applications  transmitted  by  electronic 
mail,  telegraph,  or  fax  will  not  be 
considered. 

G.  Late  Proposals 

A  proposal  received  at  the  office 
designated  in  the  Solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it  is  received 
before  award  is  made  and  it — 

(1)  Was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  the  date  specified  for  receipt  of 
applications  (e.g.,  an  offer  submitted  in 
response  to  a  solicitation  requiring 
receipt  of  applications  by  the  20th  of  the 
month  must  be  mailed  by  the  15th); 

(2)  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service,  Post 
Office  to  Addressee,  not  later  than  5:00 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specified  for 
receipt  of  proposals.  The  term  "woiidng 
days"  excludes  weekends  and  U.S. 
Federal  holidays. 

The  term  "post-mark"  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression]  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  on  the  original 
receipt  from  the  U.S.  Postal  Service. 
Both  postmarks  must  show  a  legible 
date,  or  the  application  shall  be 
processed  as  though  it  had  been  mailed 
late.  "Post-mark"  means  a  printed, 
stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  reacQly 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Express  Mail  Next-Day  Service — Post 
Office  to  Addressee  is  the  date  entered 
by  the  post  office  receiving  clerk  on  the 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee  label  and  the 
postmarks  on  both  the  envelope  or 
wrapper  and  the  original  receipt  from 
the  U.S.  Postal  Service.  ("Postmark"  has 
the  same  meaning  given  in  the  prior 
paragraph.)  Therefore,  a  grant  applicant 
should  request  the  postal  clerk  to  place 
a  legible  hand  cancellation  "bull's  eye" 


postmark  on  both  the  receipt  and  the 
■envelope  or  wrapper. 

H.  Withdrawal  of  Proposals 

A  grant  application  may  be 
withdrawn  by  written  notice  or  telegram 
(including  mailgram)  received  at  any 
time  before  the  awarding  of  a  grant 
based  on  that  application.  An 
application  may  be  withdrawn  in 
person  by  the  grant  applicant,  or  by  an 
authorized  representative  of  the  grant 
applicant  if  the  representative's  identity 
is  made  known  and  the  representative 
signs  a  receipt  for  the  proposal. 

Part  n.  Govemment  Requirement/ 
SUtementofWork 

A.  Purpose 

The  purpose  of  this  solicitation  is  to 
explore  and  demonstrate  how  advanced 
technological  systems  and/or  other 
innovative  approaches  may  provide 
employment  opportunities  for 
individuals  with  disabilities. 

The  proposal  may  demonstrate 
approaches  for  addressing  the  multi- 
disciplinary  needs  of  individuals  with 
severe  disabilities,  novel  approaches  to 
assure  retention  and  career 
advancement  of  individuals  with 
disabilities.  The  proposal  may  also 
demonstrate  employment  related 
abilities  within  the  context  of 
"disability,"  workplace  technology 
development,  rehabilitative  engineering, 
or  systemic  employment  redesign  that 
enhances  training,  employment, 
retention  and  promotional  opportunities 
for  individuals  with  disabilities. 

B.  Project  Summary 

Each  grant  application  shall  follow 
the  format  ouUined  below: 

1.  Target  Population 

Project  proposals  must  be  directed  to 
individuals  with  disabilities,  including 
physical,  emotional,  mental  or  other 
severe  functional  impairments  in 
accordance  with  the  definition  of 
disability  under  the  ADA  who  also  meet 
definition  for  dislocated  under  JTPA. 
Projects  should  also  target  sub^tiups  of 
those  with  disabilities  such  as  those 
suffering  recent  dislocation,  requiring 
retraining,  and  recipients  of 
Supplemental  Security  Insurance  or 
Social  Security  Disability  Insurance.  A 
full  description  of  how  target 
population  will  be  recruited,  assurance 
of  disability  for  those  served,  and  design 
of  the  project  relative  to  specific 
disabilities. 

2.  Available  Jobs 

Describe  the  jobs  that  will  be  available 
to  project  participants  upmn  completion 
of  training  and  placement  services. 
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probable  salary  levels,  the  potential  for 
advancement,  career  path  or  field,  and 
the  information  on  which  such 
descriptions  are  based.  If  specific  jobs 
are  not  identifiable,  provide  the  labor 
market  information  that  ensures  the 
availability  of  suitable  jobs  for 
participants,  wage  levels,  career 
potential  and  opportunities  for 
advancement.  Include  information 
about  the  number  and  type  of  jobs  and 
the  insufficiency  of  qualified  workers  to 
fill  those  positions  in  the  absence  of  the 
proposed  project  Identify  sources  of 
information. 

3.  Project  Design 

Project  design  should  identify 
iimovative  approaches  to  enhancing  the 
employability  of  people  with 
disabilities,  describe  the  specific 
purpo»e(s)  of  the  proposed  project,  and 
how  the  project  will  address  the  needs 
of  a  specific  disability.  Of  particular 
interest  will  be  projects  that  explore 
advance  technologies  in  the 
employment  of  people  with  disabilities, 
methods  for  improving  employabUity 
and  retention  of  individuals, 
interventions  relative  to  employment, 
workplace  reengineering  and 
technological  redesign,  and 
entrepreneurial  approaches  to 
employment  of  people  with  disabilities. 

Describe  the  major  project 
components  listed  below,  where 
applicable: 

fa)  Outreach  and  recruitment. 
Describe  how  people  with  disabilities 
will  be  identified  and  recruited  for 
participation  in  the  project.  Recruitment 
efforts  may  address  public  service 
communications  and  announcements, 
use  of  media,  coordination  with  the 
JTPA  Seivice  Delivery  Area,  Vocational 
Rehabilitation  Agency,  Independent 
Living  Centers,  community  based 
organizations  and  other  service  groups. 
Describe  the  applicant's  experience  in 
reaching  the  target  population. 

(b)  Ehgibility  ana  selection  criteria. 
Describe  the  criteria  and  process  to  be 
used  in  determining  eligibility  and 
selecting  those  individuals  to  be  served 
by  the  project  fiom  among  the  total 
number  of  eligible  persons  recrwted  for 
the  project.  Explain  how  the  selection 
criteria  relate  to  the  specific  purpose  of 
the  proposed  project. 

(cj  Services  to  oe  provided.  Describe 
any  services  to  be  provided  from  the 
time  of  selection  of  participants  through 
placement.  Describe  process  for  post- 
placement  services  and  foUow-up  of 
participants  for  six  months  following 
job  placement.  The  descriptions  shall 
provide  a  clear  understanding  of  the 
services  and  support  that  will  be 
necessary  for  participants  to  be  placed 


successfully  in  jobs  and  to  retain  those 
jobs,  including  services  not  funded 
under  the  grant,  and  ways  to  address 
participants'  financial  needs  during 
periods  of  training.  Identify  necessary 
support  areas  and  interagency 
coordination  efforts  that  may  be 
required  in  terms  of  transportation  to 
work  or  housing,  if  applicable.  Grant- 
funded  activities  may  include  any 
activities  listed  at  Sections  314  (c).  (d) 
and  (e)  of  JTPA  and  should,  at  a 
minimum,  including  assessment, 
retraining,  job  placement,  and 
supportive  services. 

Identify  any  assessment  tools 
proposed  to  be  used  before  or  after 
services  are  provided,  and  include 
samples  of  tools  designed  for  use  in  the 
'  proposed  project  (samples  shall  be 
limited  to  10  Pages  in  addition  to  the 
page  limitation  of  the  technical  proposal 
and  appendices).  Assessment  should  be 
designed  to  facilitate  evaluation  of  the 
project  in  terms  of  specific  planned 
outcomes. 

Describe  how  training  will  be 
customized  to  account  for  transferable 
skills,  previous  education,  and 
particular  circumstances  of  the  target 
population.  This  description  should 
include  any  participant  groupings  and 
training  methods  based  on  particular 
characteristics  of  the  target  group. 
Include  information  to  demonstrate  that 
any  proposed  training  provider  is 
qualified  to  deliver  tnuning  that  meets 
appropriate  employment  standards  and 
any  applicable  certification  or  licensing 
requirement.  Past  performance, 
qualifications  of  instructors, 
accreditation  of  curricula,  and  similar 
matters  should  be  addressed  if 
appropriate.  Address  the  costs  of 
proposed  training  and  other  services 
relative  to  the  costs  of  similar  training 
and  services  through  other  providers. 

Describe  the  limitations  and  eligibility 
criteria  for  needs-related  payments  and 
relocation  assistance,  if  applicable. 

(d)  Relationship  to  prior  experience. 
Demonstrate  the  applicant's  prior 
experience  in  working  with  people  with 
disabilities,  and  how  that  experience 
a£Fects  or  influences  the  design  of  the 
proposed  project.  Provide  details  on 
experience  in  employment,  training, 
vocational  rehabilitation,  job  placement, 
and  evaluation  techniques.  Demonstrate 
bow  people  with  disabilities  have  been 
integral  to,  or  consulted  with,  in  the 
project  design,  administration,  and 
evaluation. 

4.  Plaimed  Outcomes 

Provide  the  following  planned 
performance  information  for  the  project: 
(a)  planned  nimiber  of  participants; 


(b)  planned  liumber  of  program 
completions; 

(cJ  planned  nimiber  of  placements  in 
unsubsidized  employment  (number  of 
participants  placed  in  jobs  related  to  the 
training  or  services  funded  by  the  grant 
within  60  days  after  completion  of 
preplacement  services); 

(e)  planned  average  wage  at 
placement; 

(f)  planned  number  of  individuals 
placed  and  average  wage  of  individuals 
still  employed  at  six  month  follow-up; 

(g)  planned  participant  services 
satisfaction  rate  (number  of  participants 
who,  60  days  and  six  months  after 
completion  of  program  services,  rate 
program  services  as  "very  helpfiil"  or 
"extremely  helpful"  when  other 
allowable  ratings  are  "not  at  all  helpful" 
and  "somewhat  helpful,"  divided  by  the 
number  of  participants). 

5.  Evaluation 

Describe  how  an  evaluation  will  be 
conducted  to  determine  successful  and 
unsuccessful  methods  and  strategies 
tested  by  the  project.  Describe  the  use  of 
the  planned  outcome  and  program 
performance  data  to  evaluate  the 
impacts  of  the  project.  Address  how  this 
evaluation  may  be  used  for  replication 
of  successful  outcomes.  The  project 
evaluation  will  be  a  final  deliverable  for 
the  project. 

6.  Coordination 

Describe  the  nature  and  extent  of 
coordination  between  the  applicant  and 
other  entities  in  the  design  and 
implementation  of  the  proposed  project. 
Include  serviqes  to  be  provided  through 
resources  other  than  grant  funds  under 
this  demonstration.  Of  particular 
interest  to  ETA  is  the  coordination 
efforts  in  recruitment  and  placement  to 
achieve  a  more  holistic  approach  to  the 
individual  requirements  of  the 
participant  with  a  disability. 
Coordination  efforts  may  include 
strategies  for  addressing  transportation 
needs,  housing,  job  coaching,  or  natiiral 
supports  that  leverage  services  provided 
through  Vocational  Rehabilitation  or 
other  support  systems.  DOL  encourages 
the  establishment  of  advisory  groups  to 
provide  guidance  and  to  support 
coordination. 

With  reference  to  the  sources  and 
amounts  of  project  funds  and  in-kind 
contributions  identified  in  the  financial 
proposal  as  being  other  than  those 
requested  under  the  grant  applied  for, 
describe  the  basis  for  valuation  of  those 
funds  and  contributions.  Provide 
evidence  that  ensures  the  coordination 
described. 

Documentation  of  consultation  and 
commitment  for  the  project  concept 


from  applicable  labor  organizations 
must  be  submitted  when  20  percent  or 
more  of  the  targeted  worker  population 
is  represented  by  one  or  more  labor 
organizations,  or  where  the  training  is 
for  jobs  where  a  labor  organization 
represents  a  substantial  number  of 
workers  engaged  in  similar  worii:. 

7.  Innovation 

Describe  any  innovation  in  the 
proposed  project,  including  but  not 
limited  to  innovations  in  concept  to  be 
tested,  services,  delivery  of  services, 
training  methods,  job  development,  or 
job  retention  strategies.  Explain  how  the 
proposed  project  adopts  or  fosters  a 
holistic  approach  to  circumstances 
faced  by  the  disabled.  Explain  bow  the 
proposed  project  is  similar  to  the 
applicant's  prior  and  current  activities. 

8.  Project  Management 

(a)  Structure.  Describe  the 
management  structiu«  for  the  project, 
including  a  staffing  plan  that  describes 
each  position  and  the  percentage  of  its 
time  to  he  assigned  to  this  project. 
Provide  an  organizational  chart  showing 
the  relationship  among  project 
management  and  operational 
components,  including  those  at  multiple 
sites  of  the  project. 

(b)  Program  Integrity.  Describe  the 
mechanisms  to  ensure  financial 
accountability  for  grant  funds  and 
performance  accountability  relative  to 
job  placements.  Explain  the  basis  for  the 
applicant's  administrative  authority 
over  the  management  and  operational 
components.  Describe  how  information 
will  be  collected  to: 

(1)  determine  the  achievement  of 
project  outcomes  as  indicated  in  section 
4  of  this  part;  and 

(2)  report  on  participants,  outcomes, 
and  expenditures. 

(c)  Monitoring. 

(1)  Establishment  of  project 
implementation  and  progress 
benchmarks.  Describe  how  the  project 
will  keep  records  of  its  activities  as 
required  at  29  CFR  Parts  95  and  20  CFR 
631.63,  as  appropriate,  including 
benchmarks  to  indicate  the  planned 
implementation  of  the  project  that  Mrill 
provide: 

a.  A  quarterly  implementation 
schedule  of  participant  activity  and  • 
quarterly  cumulative  expenditure 
projections;  and 

b.  start-up  implementation  events  for 
each  month  that  are  necessary  to 
achieve  a  fiilly  operational  project  stat\is 
(assume  accomplishments  by  the  end  of 
the  month  specified). 

(2)  Describe  how  a  participant's 
continuing  participation  in  the  project 
will  be  monitored. 


(3)  Identify  the  information  project 
performance  that  will  be  collected  on  a 
short-term  basis  (weekly,  monthly,  etc.) 
by  program  managers  for  internal 
project  management  to  determine 
whether  the  project  is  accomplishing  its 
objectives  as  plaimed  and  whether 
project  adjustments  are  necessary. 

Describe  the  process  and  procedures 
to  be  used  to  obtain  feedback  from 
participants,  employers,  and  any  other 
appropriate  parties  on  the 
responsiveness  and  effectiveness  of  the 
services  provided  throughout  the 
project.  "The  description  shall  identify 
the  types  of  information  to  be  obtained, 
the  methods  and  frequency  of  data 
collection,  and  ways  in  which 
information  will  be  used  in 
implementing  and  managing  the  project. 
Grantees  may  employ  focus  groups  and 
surveys,  in  addition  to  other  methods,  to 
collect  feedback  information.  Technical 
assistance  in  the  design  and 
implementation  of  customer  satisfaction 
data  collection  and  analysis  may  be 
provided  by  DOL. 

(d)  Grievance  procedures.  Briefly 
describe  the  grievance  procedures  to  be 
used  consistent  with  the  requirements 
of  the  JTPA  Regulations  at  20  CFR 
631.64. 

(e)  Previous  project  management 
experience.  Provide  an  objective 
demonstration  of  the  grant  applicant's 
ability  to  manage  the  project  based  on 
the  applicant's  past  experience  in  the 
management  of  grant-funded  projects 
similar  to  that  being  proposed  including 
financial  management 

C.  Reporting  Requirements 

Awardee  will  be  required  to  submit 
quarterly  and  final  financial  and 
program  reports.  Detailed  requirements 
for  submitting  these  reports  will  be 
included  in  the  grant  award  doctmient 

Part  m.  Selection/Evaluation  Criteria 

Selection  of  grantees  for  award  is  to 
be  made  after  careful  evaluation  of  grant 
applications  by  a  panel  selected  for  that 
purpose  by  DOL  Panel  results  shall  be 
advisory  in  nature  and  not  binding  on 
the  Grant  Officer,  panelists  shall 
evaluate  applications  for  acceptability 
based  upon  overall  responsiveness  to 
the  Statement  of  Work,  with  emphasis 
on  the  factors  enumerated  below.  . 

1.  TaigBt  Population  (15  Points) 

The  description  of  the  characteristics 
of  the  target  group  is  clear  and 
meaningfiil,  and  sufficiently  detailed  to 
determine  the  potential  participant's 
service  needs.  Documentation  is 
provided  showing  that  a  significant 
number  of  dislocated  workers  who 
possess  these  characteristics  is  available 


for  participation  in  the  project  area. 
Sufficient  information  is  provided  to 
explain  how  the  number  of  dislocated 
workers  to  be  enrolled  in  the  project 
was  determined.  The  recruitment  plan 
supports  the  number  of  planned 
enrollments.  The  target  population  is 
appropriate  for  the  specific  purpose  of 
the  proposed  project.  The  target 
population's  characteristics  and 
circumstances  are  likely  to  appear 
nationally. 

2.  Service  Plan  (20  Points) 

The  scope  of  services  to  be  provided 
is  consistent  with  the  specific  purpose 
of  the  proposed  project  The  scope  of 
services  to  be  provided  is  adequate  to 
meet  the  needs  of  the  target  population 
given:  (1)  their  characteristics  and 
circumstances,  (2)  the  jobs  in  which 
they  are  to  be  placed,  and  (3)  the  length 
of  program  participation  plaimed  prior 
to  placement.  The  proposal 
demonstrates  the  applicant's  ability  to 
effectively  assess  participants'  needs, 
using  a  holistic  approach,  and  to  eSact 
the  delivery  of  services  to  meet  those 
needs. 

3.  Management  Pplan  (20  Points) 

The  applicant  has  successfully 
managed  grants  in  the  past  The 
applicant  has  experience  working  with 
individuals  with  disabilities.  The 
project  work  plan  demonstrates  the 
applicant's  ability  to  effectively  track 
project  progress  with  respect  to  planned 
performance  and  expenditures. 
.Sufficient  procedures  are  in  place  to  use 
the  information  obtained  by  the  project 
operators)  to  take  corrective  action  if 
indicated.  The  proposal  provides  for  a 
satisfactory  grievance  process. 

Review  by  appitopriale  labor 
organizations,  where  applicable  is 
documented.  The  proposal  includes  a 
method  of  assessing  customer 
saticfaction  and  taking  into  account  the 
results  of  such  assessment  in  the 
operation  of  the  project 

4.  Ck>st  (10  Points) 

Proposed  costs  are  reasonable  in 
relation  to  the  characteristics  and 
circumstances  of  the  target  group,  the 
services  to  be  provided,  the 
management  plan,  and  coordination 
with  other  entities.  The  impact  of 
innovation  on  costs  is  explained  clearly 
in  the  proposal  and  is  reasonable. 

5.  Coordination  (15  Points) 

The  proposal  includes  coordination 
with  other  programs  and  entities  for 
project  design  or  provisions  of  services. 
Such  coordination  fontributeftto  a 
holistic  approach  to  identifying  and 
addressing  the  needs  of  indiividuals  in 
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the  target  population.  Evidence  is 
presented  that  ensures  cooperation  of 
coordinating  entities,  as  applicable,  for 
the  life  of  the  proposed  project.  The 
project  includes  a  reasonable  method  of 
assessing  and  reporting  on  the  impact  of 
such  coordination,  relative  to  the 
demonstration  purpose  and  goals  and 
the  specific  purpose  of  the  proposed 
project. 

6.  Innovation  (20  Points) 

The  proposal  demonstrates 
innovation  in  the  concept(s)  to  be 
tested,  the  projects  design,  and/or  the 
services  to  be  provided.  The  project 
includes  reasonable  method  of  assessing 


and  reportuig  on  the  impact  of  such 
innovation,  relative  to  the  - 
demonstration  purpose  and  goals  and 
the  specific  purpose  of  the  proposed 
project. 

Applicants  are  advised  that 
discussions  may  be  necessary  in  order 
to  clarify  any  inconsistencies  in  their 
applications.  The  final  decision  on 
awards  will  be  based  on  what  is  most 
advantageous  to  the  Federal 
Government  as  determined  by  the  ETA 
Grant  OfBcer.  The  Government  may 
elect  to  award  grant(s)  without 
discussion  with  the  applicant(s).  Such 
award  would  be  based  on  the 
applicant's  proposal  without  alteration. 


The  applicant's  signature  on  the  SF-424 
constitutes  a  binding  offer. 

Award  Announcements:  Wiimers 
imder  this  competition  will  be 
published  on  the  Internet  at  "http:// 
www.doleta.gov". 

Signed  at  Washington,  DC,  this  4th  day 
April,  1997. 

Janice  E.  Perry, 

Grant  Officer,  Employment  and  Training 
Administration. 

Appendices 

1.  Appendix  A — "Application  for  Federal 
Assistance"  (Standard  Form  424) 

2.  Appendix  B — "Budget  Information  Sheet" 

nUJNO  CODE  4S10-30-M 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  rto.  034»O043 


1.  TYPE  OF  SUeMISSWN: 
OConanidion 
ONon-Conimeiien 


O  Non^onsbuoHon 


2.  DATESUBMnTEO 


3.  DATE  RECEIVB)  BY  STATE 


4.  DATE  RECEIVEDflYFBXRAL  AGENCY 


i.  APPUCANT  MFORMATtON 


Ad*M>  (gtM  oty.  esiMy.  SM»  mi  ijp  ood*); 


C  EMPU>YB«  OBITmCATION  NUMBER  (BN): 


nn-DDnnnnn 


«.  TYPE  OF  AmJCATION: 


I  RnMBii.  Mv  ipprapriM*  IMH(*>  <n  bo^M): 


D  D 


A    InONMM  MHWd  & 

a  DiCfHM  OMT^Ion         0»wr(i|Mctr): 


ia  CATALOG  OF  FEDERAL  OOMESTC  ASSISTANCE  NUMBER 


nn-nnn 


TIOE: 


12.  AREAS  AFPECTEO  BY  PROjeCT  « 


iX  PROPOSB)  PROJECT: 


EnttigOMi 


iVHW  Via  MHpnm  nunov*  si  wis  pvmm  v  ■■  ouraBovo  vi  iii^BBn  wtmt^fQ 


7.  TYPE  OF  APPLICANT:  (OTiv 

A.  SIM* 

B.  CeuMy 
C 
O. 

E. 
F. 
a   SpKMOMriM 


MMrkiboO  l__l 


Ttta 


•.  NAME  OF  FEDERAL  AGENCY: 


t1.  OESCRVnVE  TITLE  OF  i^PUCAMTS  PROJECT: 


14.  CONQRESSXMAL  DISTRICTS  OF: 


tS.  ESTWAJGDnMOMa 


•.  on* 


fr  TOTAL 


.00 


.00 


bL  PialHi 


1«.  IS  APPLICATION  SUBjeCT  TO  REVIEW  Sr  STATE  neCUTWE  ORDER  USXPROCeK? 

a.  YES.  TMSPREAPPUCATIONMPPUCATnNWASMADEAVALAaiETOTME 
STATE  EXECUTNE  ORDER  1237*  PROCESS  FOR  REVCW  ON 


DATE. 


b.  Na  O  PROGRAM  B  NOT  COVERS)  BY  EO.  12972 

Q  OR  PROGRAM  HAS  NOT  8EBI  SELECTED  BY  STATE  FOR  REVCW 


17.  16  THE  APPLICANT  oaMQUBfT  ON  ANY  FEDBMLDOTT 

O  YM  t  "Ym,*  MM*  m  < 


ONd 


M.  TO  TIC  BEST  OF  MY  KNOWLBXiE  MO  BEUEF.  ALL  DATA  MTHKAPPUCAT04PREAPPIJCATKM  ARE  TRUE  AND  CORRECT.  TME  DOCUUBfT  HAS  B^  DULY 
AUIHOROED  BY  THE  QOVERNMG  BODY  OF  THE  APPLICANT  AND  THE  APPUCMfT  «WLL  COMFIY  «NTH  THE  ATTACHB)  ASSURAWCES  F  THE  ASSKTANCE  IS  AMARDS). 


a.  TjptdNMwalAutnrtnd 


b.  Tito 


e.  Ti 


fFeMl4t4  (REV  4-M) 
Piwofead  by  0MB  am*r  A-IOS 


Authorized  for  Local  Reproduction 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  a  standard  form  used  by  ai^Ikants  as  a  required  facesbeet  for  preapplications  and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  ave  established  a  review  and 
comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have 
been  given  an  opportunity  to  review  the  applicant's  submission. 


Item: 

1. 

2. 


3. 
4. 


7. 
8. 


10. 


11. 


Entry: 

Self-explanatoiy. 

Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

State  use  only  (if  applicaUe) 

If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  idiit  which  wfll  undertake  this 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
amplication. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  l^  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space  provided 

Check  appropriate  box  and  enter  a{^m>priate 
letter(s)  in  the  spaoe(s)  provided. 

•  "New"  means  a  new  assistance  award. 

•  'Continuation*  means  an  extension  for  an 
additional  funding/budget  period  for  a  fHoject 
with  a  projected  completion  date. 

-  'Revision*  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agem^  from  which  assistance  is 
being  requested  with  this  application. 

Use  the  Catak>g  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  required. 

Enter  a  brief  descriptive  title  of  the  project  If 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  descr^>tion  of  the  prajecL 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g.. 
State,  counties,  cities. 

13.  SeIf-e3q)lanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during  the 
first  funding/budget  period  by  each  contnbutor. 
Value  of  in-kind  contributions  should  be  included 
on  appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing  award, 
indicate  only  the  amount  of  the  change.  For 
decreases,  enclose  the  amounts  in  parentheses.  If 
both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  IS. 

16.  i^plicants  should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subjea  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  ai^licant  organization, 
not  the  person  who  sipis  as  the  authorized 
representative.  Categories  of  debt  include 
delinquent  audit  disallowances,  toans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as  part 
of  the  application.) 
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PART  XT  -  BUDGET  INFORMATION 
SECTION  A   -   Budget  SxmoMry  by  Categories 

(A)  (B) 


(C) 


1 .      Peraonnel 


2.      Fringe  Benefits    (Rate        %) 


3 .      Travel 


4.      Equipment 


5.      Supplies 


6.      Contractual 


7.      Other 


8.      Total,   Direct  Cost 
(Lines   1    through   7) 


9,      Indirect  Cost   (Rate 


%; 


10.    Training  Cost/Stipends 


11.    TOTAL  Funds  Requested 
(Lines   8  through  10) 


SECTION  B   -   Cost  Sharing/  Hatch  Summary  (if  appropriate) 


(A) 

(B) 

(C) 

1.    Cash  Contribution 

2.    In-Kind  Contribution 

3.    TOTAL  Cost  Sharing  /  Match 
(Rate          %) 

NOTE:  Use  Column  A  to  record  funds  requested  for  the  initial  period   of 

performance   (i.e.    12  months,   18  months,    etc.);   Column  B  to  record 
changes   to  Column  A   (i.e.    requests   for  additional   funds  or  line 
item  changes;   and  Column  C  to  record  the  totals   (A  plus  B). 
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IS3TRUCTI0N3  FOR   PART  II    -  BXTDaST  INFORMATIOS 


SECTION  A   -  Budget  Swaauury  by  Categories 

1.  Pmraeinnmi «  show  Salaries   to  be  paid  for  project  personnel. 

2.  Fringe  Benefits:      Indicate   the  rate  and   amount  of  fringe  benefits. 

3.  Travel :      Indicate   the  amount  requested  for  staff  travel.      Include 
funds   to  cover  at  least  one  trip  to  Washington,    DC  for  project 
director  or  designee. 

4.  Equipment :      Indicate   the  cost  of  non- expendable  personal  property 
that  has  a  useful  life  of  more  than  one  year  with  a  per  unit  cost  of 
$5, 000  or  more. 

5.  Suvpliea :      Include   the  cost  of  consumable  supplies  and  materials   to  be 
used  during  the  project  period. 

6.  Contractual :      Show  the   amount  to  be  used  for    (1)   procurement  contracts 

(except   those  which  belong  on  other  lines  such  as  supplies  euid 
equipment);   and   (2)    sub-contracts/grants. 

7.  Other :  Indicate  all  direct  costs  not  clearly  covered  by  lines  1 
through  6  above,    including  consultants. 

8.  Total,  Direct  Costg;  Add  lines  1    through   7. 

9.  Indirect  Costs:      Indicate   the  rate  and  amount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

10.  Training  /Stipend  Cost:       (If  allowable) 

11'      Total  Federal   funds  Requested:      Show  total  of  lines  8   through  10. 


SECTION  B    -   Cost  Sharing/Matching  Summary 

Indicate  the  actual  rate  and  amount  of  cost  sharing/matching   irheii 
there  is  a  cost  sharing/matching  requirement.      Also  include  percentage 
of   total  project  cost  and  indicate  source  of  cost  sharing/matching 
funds,    i.e.    other  Federal  source  or  other  Hon -Federal  source. 


HOTEi 


PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS   OF  EACH  LINE  ITEM. 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act: 
Microenterprise  Grants  Program 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  application 
(SGA). 

SUMMARY:  All  the  information  needed  to 
submit  a  proposal  by  eligible  applicants 
is  included  in  this  announcement.  The 
U.S.  Department  of  Labor.  Employment 
and  Training  Administration  (DOL/ 
ETA),  announces  the  availability  of 
funds  to  implement  and  enhance 
community  based  microenterprise 
activities.  Microenterprise  activities  are 
authorized  under  Title  IV,  Part  I  of  the 
Job  Training  Partnership  Act.  This 
program  will  be  funded  by  the  Job 
Training  Partnership  Act.  Section  324  of 
the  Job  Training  Partnership  Act 
authorizes  the  use  of  funds  reserved 
under  Title  m.  Part  B,  for  demonstration 
programs  of  up  to  three  years  in  length, 
including  programs  dealing  with  self- 
employment  opportunity.  The  grants 
will  provide  training,  technical 
assistance  and  support  to 
microenterprise  owners  or  potential 
owners.  It  is  anticipated  that 
approximately  $1.4  Million  will  be 
disbursed.  Up  to  six  (6)  awards  will  be 
made  in  the  range  of  $225,000  to 
$300,000  per  grant.  Applications  that 
exceed  $300,000  will  not  be  considered. 
Awards  will  be  made  on  a  competitive 
basis.  The  duration  of  the  Grants  will  be 
for  fifteen  (15)  months  with  a  one  (1) 
year  option.  A  100  percent  match  is 
required  for  this  program.  In  addition, 
no  funds  under  this  program  shall  be 
used  for  investment  in  revolving  loan 
activities.  This  notice  includes  the 
detailed  Government  requirement  and 
the  process  that  eligible  applicants  must 
use  to  apply  for  these  funds. 

DATES:  The  closing  date  for  receipt  of 
applications  shall  be  May  12.  1997,  at 
2:00  p.m.  (Eastern  Time)  at  the  address 
below. 

ADDRESSES:  Applications  shall  be 
mailed  to  the  Division  of  Acquisition 
and  Assistance,  Attention:  Denise 
Roach.  Reference:  SGA/DAA  97-012, 
Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  Room  S-4203,  200  Constitution 
Avenue,  NW,  Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Roach  at  (202)  219-8694.  (This 
is  not  a  toll  free  numtier).  This 


solicitation  will  also  be  announced  on 
the  Internet  at  "http/Zwww.doleta.gov" 
SUPPLEMENTARY  INFORMATION:  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration  is  soliciting 
proposals  on  a  competitive  basis  for  the 
conduct  of  projects  to  implement  and 
enhance  community  based 
microenterprise  activities.  The  intent  of 
these  grants  will  be  to  develop  the 
capacity  to  provide  effective  business- 
related  training  to  persons  developing  a 
microenterprise,  and  provide  technical 
assistance  and  support  to  owners  or 
potential  owners  of  a  microenterprise. 
This  announcement  consists  of  three 
parts.  Part  I  discusses  the  procedures  for 
eligible  applicants  who  wish  to  apply 
for  these  funds.  Part  II  provides  the 
detailed  Government's  Requirement/ 
Statement  of  Work/Reporting 
Requirements.  Part  QI  describes  the 
selection  process/criteria  for  award. 

Part  I.  Application  Process 

A.  Eligible  Applicants 

Awards  under  this  Solicitation  will  be 
made  to  States.  For  the  purpose  of  this 
Solicitation,  the  term  "State"  includes, 
in  addition  to  those  entities  contained 
in  the  definition  in  Section  4(22)  of 
JTPA: 
— Grantees  designated  under  subsection 

(c)  or  (d)  of  subsection  401  to  provide 

services  to  Indian  Reservations  or 

Alaska  Native  Villages,  or  a 

consortium  of  such  grantees  and  the 

State;  and 
— Grantees  designated  under  section 

402(c)  to  provide  services  to  migrant 

seasonal  farmworkers,  or  a 

consortium  of  such  grantees  and  the 

State. 

An  application  shall  be  submitted  by 
the  Governor  or,  in  the  instance  of  a 
grantee  designated  under  section  401 
and  402,  by  the  grantee.  In  the  instance 
of  a  consortium  between  the  State  and 
section  401  and  402  grantees,  the 
application  shall  be  accompanied  by  a 
letter  from  the  Governor  ratifying  such 
an  arrangement  and  specifying  the 
agency  primarily  responsible  for  the 
conduct  of  the  project. 

When  the  Governor  submits  an 
application  on  behalf  of  the  State,  he  or 
she  shall  designate  the  agency  that  shall 
be  responsible  for  conducting  the 
project.  No  more  than  two  applications 
may  be  submitted  per  eligible  applicant. 
A  state  may  specify  a  political 
subdivision  (county,  city,  town, 
township,  parish  village  etc.)  or 
economic  division  such  as  a  Service 
Delivery  Area,  an  Enterprise 
Commimity  or  an  Empowerment  Zone 
as  the  focus  of  training  activity  in  its 
proposal. 


States  currenUy  administering  a  grant 
under  the  previous  competition  held 
under  this  authority  will  be  eligible  to 
apply  for  an  award  under  this 
Solicitation;  provided,  a  completely 
new  approach  to  microenterprise 
activities  is  taken  from  that  being 
conducted  under  their  current  grant. 
Proposals  sulnnitted  by  those  current 
grantees  will  be  subject  to  pre-screening 
to  assure  that  they  propose  an  approach 
that  is  clearly  innovative  and  different 
from  the  activity  that  was  implemented 
under  the  previous  award.  Current 
grantees  shall  include  as  apart  of  their 
application,  a  one  (1)  page  description 
of  how  proposed  project  differs  from 
current  project. 

Entities  described  in  Section  501(c)(4) 
of  the  Internal  Revenue  Code  who 
engage  in  lobbying  activities  are  not 
eligible  to  receive  funds  under  this  SGA. 
The  Lobbying  Disclosure  Act  of  1995, 
Public  Law  No.  104-65, 109  State.  691, 
which  became  effective  January  1, 1996, 
prohibits  the  award  of  federal  funds  to 
these  entities  if  they  engage  in  lobbying 
activities.  Applicants  shall  include  their 
IRS  Status  on  Standard  Form  424. 

B.  Submission  of  Proposals 

An  original  and  three  (3)  copies  of  the 
proposal  shall  be  submitted.  The 
proposal  shall  consist  of  two  (2) 
separate  and  distinct  parts. 

Part  I  shall  contain  the  Standard  Form 
(SF)  424,  "Application  for  Federal 
Assistance"  (Appendix  No.  1)  and 
"Budget  Information  Sheet"  (Appendix 
No.  2).  Also,  the  budget  shall  include  on 
a  separate  Page(s)  a  detailed 
enumeration  of  how  the  matching 
requirement  wdll  be  fulfilled.  The 
individual  signing  the  SF  424  on  behalf 
of  the  State  shall  represent  the 
responsible  financial  and  administrative 
entity  for  the  grant  should  that 
application  result  in  an  award. 

Part  n  shall  contain  a  technical 
proposal  that  demonstrates  the  offieror's 
capabilities  in  accordance  with  the 
Statement  of  Work  contain  in  this 
announcement.  The  teclmical  proposal 
should  be  limited  to  25  pages  in  length 
of  single  spaced  text.  Appendices  shall 
not  exceed  ten  (10)  pages.  Current 
grantees  shall  include  as  a  part  of  their 
technical  proposal,  a  One  (1)  Page 
description  of  the  current  and  proposed 
projects  and  how  the  proposed  activities 
and/or  approach  differs  from  those 
currentiy  being  provided.  No  cost  data 
or  reference  to  price  shall  be  included 
in  the  technical  proposal.  In  order  to 
assist  offerors  in  the  preparation  of  their 
proposals  and  to  facilitate  the 
expeditious  evaluation  by  the  review 
panel,  proposals  should  be  organized 
and  presented  in  the  same  sequential 
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order  as  the  Rating  Criteria  tn  Part  m  of 
this  announcement. 

C.  Hand  Delivered  Pmposals 

Proposals  must  be  mailed  at  least  five 
(5)  days  prior  to  the  closing  date. 
However,  if  proposals  are  hand 
delivered,  they  must  be  received  at  the 
designated  place  by  2:00  p.m..  Eastern 
Time  by  May  12.  1997.  All  overnight 
mail  will  be  considered  to  be  hand 
delivered  and  must  be  Teceived  at  the 
designated  place  by  the  specified 
closing  date.  Telegraphed  and/or  faxed 
proposals  will  not  be  honored.  Failure 
to  adhere  to  the  above  instructions  will 
be  a  basis  for  a  determination  of 
nonresponsiveness. 

D.  Late  Proposals 

Proposals  received  at  the  Office 
designated  in  the  Solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it  is  received 
before  award  is  made  and  it — 

(1)  Was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  the  date  specified  for  receipt  of 
applications  (e.g.  an  offer  submitted  in 
response  to  a  solicitation  reqiiiring 
receipt  of  applications  by  the  20th  of  the 
month  must  be  mailed  by  the  15th); 

(2)  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service.  Post 
Office  to  addressee,  not  later  than  5  p.m. 
at  the  place  of  mailing  two  working  days 
prior  to  the  date  specified  for  receipt  of 
proposals.  The  term  "working  days" 
excludes  weekends  and  U.S.  Federal 
holidays. 

The  term  "post  marked"  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that, is  readily 
identifiable  without  further  action  as 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  employees  of  the  U.S. 
Postal  Service. 

E.  Withdrawal  of  Pmposals 

Proposals  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Proposals  may  be  withdrawn  in 
person  by  an  applicant  or  an  authorized 
representative  thereof,  if  the 
representative's  identity  is  made  known 
and  the  representative  signs  a  receipt  for 
the  proposal  before  award. 

F.  Period  of  Performance 

The  Period  of  Performance  will  be 
fifteen  (15)  months  from  the  date  bf 
execution. 

G.  Option  To  Extend 

Based  on  the  availability  of  funds, 
effective  program  operation  and  the 
needs  of  the  Department,  the  grant(8) 


may  be  extended  for  one  (1)  additional 
year. 

H.  Definitions 

(1)  Microenterprise  means  a 
conunercial  enterprise  with  five  (5)  or 
fewer  employees,  one  (1)  or  more  of 
whom  owns  the  enterprise;  and  each  of 
the  owners  of  the  enterprise  is 
economically  disadvantaged,  as  defined 
in  Section  4(8)  of  JTPA. 

(2)  States  for  the  purposes  of  this 
solicitation  also  includes  those  grantees 
described  under  Part  I. A.  "Eligible 
Applicant" 

(3)  For  the  purpose  of  this  solicitation, 
eligible  participants  shall  be 
economically  disadvantaged  persons 
who  are  dislocated  workers  as  defined 
by  Section  301(a)  of  JTPA.  This  can 
include  long-term  unemployed  who 
"have  limited  opportunities  for 
employment  or  reemployment  in  the 
same  or  similar  occupations"  and  the 
self-employed  who  are  "imemployed  as 
a  result  of  general  economic  conditions 
in  the  community  in  which  they  reside 
or  because  of  national  disasters". 
Applicants  may  refer  to  the  JTPA 
regulation  at  20  CFR  631.3(e)  for  further 
guidance  on  self-employed  in  the 
process  of  going  out  of  business.  The 
applicant  shall  describe  the  process  by 
which  it  will  identify  individuals 
eligible  for  assistance  under  this 
program. 

/.  Matching  Requirement 

No  State  shall  receive  an  award  under 
this  solicitation  unless  the  State  agrees 
to  provide  non-Federal  contributions  in 
an  amovmt  equal  to  100  percent  of 
Federal  funds  provided  to  cany  out  the 
microenterprise  program. 

Part  n — Government's  Requirement/ 
Statement  of  Work/Reporting 
Requirements 

Section  499  of  JTPA  requires  that  the 
Secretary  of  Labor  make  grants  to  States 
to  implement  and  enhance  community- 
based  microenterprise  activities  for  the 
benefit  of  economically  disadvantaged 
persons. 

A.  ETA  intends  to  allocate 
approximately  $1.4  million  of  JTPA 
Title  in  funds  to  States  to  implement 
and  enhance  commimity-based 
microenterprise  activities.  These  funds 
shall  be  used  to: 

(1)  train  program  staff  in  such 
entrepreneurial  activities  as  business 
plan  development,  business 
management,  resource  inventory  design, 
and  marketing  approaches,  and  other 
activities  necessary  to  provide  effective 
training  to  persons  developing  a 
microenterprise; 


(2)  provide  to  owners  or  potential 
owners  of  a  microenterprise  such 
technical  assistance  (including  technical 
assistance  with  respect  to  business 
planning,  securing  funding,  marketing, 
and  production  of  marketing  materials) 
and  other  assistance  as  may  be 
necessary  to  develop  microenterprise 
activities;  and 

(3)  provide  other  microenterprise 
support  (such  as  peer  support  program 
and  counseling). 

In  accordance  with  the  restriction  at 
Section  141  (q),  these  funds  shall  not  be 
used  to  invest  in  revolving  loan  funds; 
capitalization  of  business;  investment  in 
contract  bidding  resource  centers  and 
similar  activities;  or  for  foreign  travel. 

B.  While  it  is  not  the  intent  of  this 
Solicitation  to  prescribe  particular 
proportions  or  emphasis^  that  a  proposal 
should  contain  between  the  three 
activities  listed  immediately  above, 
several  guiding  principles  should  be 
noted: 

(1)  The  primary  goal  of  this  initiative 
is  to  implement  and  enhance 
community-based  microenterprise 
activities,  i.e.,  assist  disadvantaged 
people  who  are  dislocated  workers — as 
defined  by  Section  301(a)  of  JTPA  and 
described  in  Section  H  of  this 
solicitation — in  establishing  and 
maintaining  commercial  enterprises 
empl^ng  five  or  fewer  people. 

(2)  The  staff  development  provided 
should  create  new  capacity  in  the  States 
to  focus  on  the  entrepreneurial  training 
needs  of  disadvantaged  people.  The 
Department  is  aware  that  most  States 
already  possess  some  organizational 
capacity  to  assist  generally  in  the 
formation  and  development  of  small 
business  activity,  most  notably  through 
the  Small  Business  Development 
Centers  described  in  the  next  segment. 
Proposals  should  not  attempt  simply  to 
add  to  that  existing  capacity.  It  must  be 
clearly  demonstrated  in  the  proposal 
how  such  staff  training  is  necessary  and 
how  it  will  assist  in  achieving  the 
primary  goal  stated  in  the  preceding 
paragraph. 

(3)  The  proposal  should  present  a 
clear  discussion  of  what  activities 
related  to  microenterprise  and  economic 
development  are  already  functioning 
within  the  State  and  how  this  new 
initiative  will  link  those  activities  and 
add  a  new  dimension  to  them.  Examples 
of  such  activities  include: 

(a)  Empowerment  Zones  and 
Enterprise  Communities  as  authorized 
by  Tide  Xm  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  Their 
mission  is  to  provide  favorable  Federal 
income  tax  treatment  and  other 
incentives  to  encourage  the  conduct  of 
trades  or  businesses  and  general 


economic  development  within 
designated  areas. 

(b)  Small  Business  Development 
Centers  (SBDC)  as  authorized  by  the 
Small  Business  Act  of  1953  as  amended. 
Their  stated  mission  is  to  provide 
management  assistance  to  prospective 
and  small  business  owners  through  one- 
on-one  counseling  and  specialized 
training  efforts. 

(c)  Economic  Development  Districts 
(EDD)  as  authorized  by  the  Public 
Works  and  Economic  Development  Act 
of  1965,  as  amended.  EDDs  serve  as  the 
structtiral  entities  for  formulating  and 
implementing  economic  development 
plans  and  activities  within  boundaries. 

These  examples  represent  some  of  the 
types  of  existing  activities  and  resources 
that  should  be  considered  in  developing 
a  proposal  under  this  solicitation. 
Applicants  are  strongly  encouraged  to 
be  exhaustive  in  examining  available 
related  resources  and  ongoing  activities 
in  order  to  maximize  the  potential 
impact  of  a  microenterprise.  The 
proposal  should  also  indicate  what 
linkages  there  will  be  to  the  JTPA 
system. 

The  resources  that  the  State  will 
provide  to  meet  the  100  percent 
matching  requirement  should  be 
discussed  in  some  detail  providing  a 
clear  understanding  of  what  is  to  be 
provided  and  what  the  relevance/ 
linkage  of  these  resources  is  to  the 
activities  proposed  and  to  successfully 
meeting  the  primary  goal  of  the  project. 

C.  Examples  of  key  services  and 
techniques  that  might  be  included  in  a 
proposal  are: 

(1)  Recruitment  and  screening.  This  is 
an  important  element  both  in 
identifying  program  staff  to  be  trained  as 
trainers  and  in  identifying  and  selecting 
individuals  who  show  potential  for 
owning  a  microenterprise. 

(2)  Case  management.  This  would 
involve  assigning  an  individixal  who 
provides  guidance  in  all  aspects  of 
program  participation  and  other  services 
to  microenterprise  owners. 

(3)  Follow-up.  Enrollment  in  and 
successful  completion  of  a 
microenterprise  training  program  may 
well  be  only  the  initial  challenges  being 
the  entrepreneur.  A  structured  follow- 
up  program  involving  such  counseling 
and  supportive  services  as  deemed 
appropriate  is  a  critical  aspect  of  the 
program. 

(4)  Mentoring.  This  could  involve 
assigning  a  volunteer  businessperson 
from  the  community  to  serve  in  a  one- 
on-one  relationship  with  the  new 
enterpreneur.  Such  volimteer  service 
may  not  be  considered  for  meeting  the 
100  percent  matching  requirement 


D.  Reporting  requirements.  The 
Grantee  is  required  to  provide  reports 
and  documents  listed  below: 

(1)  Quarterly  Financial  Reports.  The 
grantee  shall  submit  to  the  Grant 
Officer's  Technical  Representative 
(GOT)  vrithin  30  days  foUovring  the  end 
of  each  quarter,  three  (3)  copies  of  a 
quarterly  Financial  Status  Report  (SF 
269)  until  such  time  as  all  funds  have 
been  expended  or  the  period  of 
availability  has  expired. 

(2)  Quarterly  Progress  Reports.  The 
grantee  shall  submit  to  the  GOT  within 
30  days  following  the  end  of  each 
quarter,  three  (3)  copies  of  a  quarterly 
progress  report  which  provides  a 
detailed  account  of  services  provided 
during  each  quarter  of  grant 
performance.  Reports  shall  include  the 
foUovring  in  brief  narrative  form: 

(a)  A  description  of  overall  progress  of 
work  activities  accomplished  during  the 
reported  period. 

(b)  An  indication  of  current  problems, 
if  any,  which  may  delay  performance 
and  any  proposed  corrective  action. 

(c)  Program  status  and  financial  data/ 
information  relative  to  expenditxire  rate 
versus  budget,  anticipated  staff  changes, 
etc. 

(3)  Aimual/Final  Report.  Each  State 
that  is  a  grant  recipient  shall,  for  each 
program  year  for  which  funds  are 
received,  submit  a  report  that  includes 
at  a  minimum  a  description  of: 

(a)  The  programs  that  have  been 
established  and  developed  with  such 
funds,  including  a  description  of  the 
persons  participating  and  the 
microenterprise  developed; 

(b)  The  quantitative  and  qualitative 
benefits  of  such  programs; 

(c)  The  contributions  of  such 
programs  to  economic  self-sufficiency 
and  economic  development: 

(d)  The  types  of  services  provided  and 
an  assessment  of  how  well  they  worked 
in  assisting  participants  to  establish 
their  own  microenterprises; 

(e)  The  characteristics  of  the 
individual  participants  served; 

(f)  Measures  of  pre-  and  post-program 
income  (e.g.,  wage  rates,  business 
income,  total  income,  etc.);  and' 

(g)  The  key  lessons  learned,  including 
significant  impediments,  barriers  or 
other  problems  experienced,  and  the 
measures  used  to  address  and/or 
overcome  them. 

These  reports  shall  be  due  in  draft  no 
later  than  45  days  prior  to  the 
conclusion  of  the  grant  period  for  which 
it  is  being  submitted. 

Three  (3)  copies  of  the  final  report 
shall  be  due  no  later  than  the 
conclusion  of  the  grant  period. 


Part  m.  Rating  Criteria  fior  Award/ 
Selection  Process 

Prospective  offerors  are  advised  that 
the  selection  of  grantees  for  award  is  to 
be  made  after  careful  evaluation  of 
proposals  by  a  panel  of  specialists 
within  DOL.  The  panelists  will  evaluate 
the  proposals  for  acceptability,  with 
emphasis  on  factors  enumerated  below. 
The  panel  results  are  advisory  in  nature, 
and  not  binding  on  the  Grant  Officer. 

A.  Evidence  of  Ability  To  Conduct  and 
Monitor  the  Microenterprise  Activities: 
(45  Points) 

(1)  The  application  must  describe  in 
specific  terms  the  service  delivery 
strategy  that  the  applicant  would  utilize 
to  implement  its  ideas.  (30  points) 

(2)  The  application  should  also 
contain  a  clear  statement  of  the  need  for 
such  a  project,  including  the  degree  to 
which  the  service  delivery  strategy  will 
assist  in  meeting  that  need.  (15  points) 

This  overall  discussion  will  be  the 
measure  for  determining  the  ability  to 
conduct  and  monitor  such  activiti^. 

B.  Evidence  of  State  Commitment  as 
Shown  Thmugb  Existing  or  Proposed 
Related  Programs  and  Support:  (25 
Points) 

This  section  should  include  a  detailed 
discussion  of  the  coordination  and 
linkages  between  programs  and 
community  organizations,  as  well  as  a 
discussion  of  the  organizational 
capacity  that  the  State  intends  to  devote 
to  this  project.  The  emphasis  imder  this 
criterion  will  be  on  programmatic 
resources  which  might  enhance  the 
training  aspects  of  a  project. 

As  noted  earlier,  it  is  recognized  that 
most  States  have  some  form  of  economic 
development  capacity  already  in  place. 
The  applicant  must  clearly  state, 
particularly  when  discussing  staff 
training  for  implementation  of  proposed 
microenterprise  activities,  how  this 
activity  will  create  a  new  capacity  for 
the  State  to  conduct  such  training.  The 
proposal  must  provide  assurances  that 
resources  under  this  grant  will  not  be 
used  to  substitute  for  an  ongoing  State 
commitment  to  maintain  an  economic 
development  capacity. 

C.  Evidence  ofLinkage(s)  to  Private, 
Community-Based  Credit  and  Technical 
Assistance  Providers:  (15  Points) 

Discussion  of  what  financial  resources 
are  available  to  provide  new 
entrepreneurs  with  start-up  capital, 
such  as  a  consortium  of  banks  that  has 
pledged  to  assist  in  this  process.  The 
primary  emphasis  imder  this  criterion 
will  be  on  linkages  to  financial 
resources. 
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D.  Cost.  To  Include  a  Statement  About 
the  Size  and  Nature  of  The  Non-Federal 
Match:  (15  Points) 

The  cost  effectiveness  of  the  project  as 
indicated  by  cost  per  participant  and 
cost  per  activity  in  relation  to  services 
provided  and  outcomes  anticipated. 
This  section  MUST  contain  a  detailed 
discussion  of  the  size,  nature,  and 
quality  of  the  non-Federal  match. 
Proposals  not  presenting  a  detailed 
discussion  of  the  non-Federal  match  or 
not  meeting  the  requirement  of  a  100 


percent  match  Mdll  be  considered 
nonresponsive. 

Offerors  are  advised  that  discussions 
may  be  necessary  in  order  to  clarify  any 
inconsistencies  in  their  applications. 
The  reviewers  evaluations  are  only 
advisory  to  the  Grant  OfBcer.  The  final 
decisions  for  grant  award  will  be  made 
by  the  ETA  Grant  Officer,  after 
considering  the  panelists  scoring 
decisions.  The  Grant  Officer's  decisions 
will  be  based  on  what  he  or  she 
determines  is  most  advantageous  to  the 
Federal  Government  in  terms  of 
technical  quality  and  other  factors. 


Announcement  of  Awards:  Winners  of 
this  competition  will  be  annoimced  via 
the  Internet  at  http://www/doleta.gov/. 

Signed  at  Washington,  D.C.,  this  4th  day  of 
April,  1997. 

Janice  E.  Perry, 

Grant  Officer,  Employmeatand  Training 
Administration.        j^ 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  a  standard  fonn  used  t>y  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  ave  established  a  review  and 
comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have 
been  given  an  opportunity  to  review  the  applicant's  submission. 


Item: 

1. 

2. 


3. 
4. 

5. 


7. 


9. 


la 


11. 


Entry: 

Self-e3q>lanatory. 

Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

State  use  only  (if  applicable) 

If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
numt>er.  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this 
assistance  activity,  complete  address  of  the 
appUcant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space  provided. 

Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided. 

•  "New"  means  a  new  assistance  award. 

-  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

-  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  required. 

Enter  a  brief  descriptive  title  of  the  project.  If 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  descr^>tion  of  the  project 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g., 
State,  counties,  cities. 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  \tc  contributed  during  the 
first  funding/budget  period  by  each  contributor. 
Value  of  in-kind  contributions  should  be  included 
on  appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing  award, 
indicate  only  the  amount  of  the  change.  For 
decreases,  enclose  the  amounts  in  parentheses.  If 
both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For 
mult^Ie  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  IS. 

16.  Applicants  should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organization, 
..  .    not  the  person  who  signs  as  the  authorized 

representative.       Categories    of   debt    include 
delinquent  audit  disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  appUcant.  A  copy  of  the  governing  bocty's  ' 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as  part 
of  the  application.) 
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PART  II    -    BUDGET  INFORMATION 
SECTION  A   -  Budget  Siunmary  by  C&tegorims 

(A)  (B) 


(C) 


1 .      Peraonnel 

^^^^^^^^^^^^= 

2.      Fringe  Benefits   (Rate       %) 

3 ,      Travel 

• 

4.      Equipment 

5.  Supplies 

6.      Contz-actual 

7.   Other 

- 

8,      Total,   Direct  Coat 
(Lines   1    through   7) 

_ 

9.      Indirect  Cost    (Rate          %) 

10.    Training  Cost/Stipends 

11.    TOTAL  Funds  Requested 
(Lines   8   through  10) 

SECTION  B   -   Cost  Sharing/  Match  Summary  (if  appropriate) 

(A)  (B) 


(C) 


1.    Cash  Contribution 

2.    In- Kind  Contribution 

3.    TOTAL  Cost  Sharing  /  Match 
(Rate          %) 

NOTE:  Use  Column  A   to  record   funds  requested  for  the  initial  period  of 

performance   (i.e.    12  months,    18  months,    etc.);   Column  B  to  record 
changes   to  Column  A   (i.e.    requests  for  additional   funds  or  line 
item  changes;   emd  Column  C   to  record  the  totals    (A  plus  B). 
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INSTRUCTIONS   FOR   PART  II    -  BUDGET  INFORMATION 


SECTION  A   -  Budget   Sunmazy  by  Categories 


2. 
2. 
3. 


5. 
6. 


8. 

9. 

11. 


P^raonnelj_     Show  salaries   to  be  paid  for  project  personnel. 

Fringe  Benefits:      Indicate   the  rate  and  amount  of  fringe  benefits. 

Travel :      Indicate  the  amount  requested  for  staff  travel.      Include 
funds   to  cover  at  least  one  trip  to  Washington,    DC  for  project 
director  or  designee. 

^quipmenfc;      Indicate   the  cost  of  non-expendeible  personal  property 
that  has  a  useful   life  of  more   than  one  year  with  a  per  unit  cost  of 

$5, 000  or  more. 

»  "•- 

Sx^ppliea :      Include  the  cost  of  consumable  supplies   and  materials   to  be 
used  during   the  project  period. 

Contractual :      Show  the  amount   to  be  used  for    (1)  procurement  contracts 
(except   those  which  belong  on  other  lines  such  as  supplies  and 
equipment) ;   and    (2)    sub -contracts /grants. 

Q£her:      Indicate  all  direct  costs  not  clearly  covered  by  lines  1 
through   6  above,    including  consul temts . 

Totals   Direct  Coata :      Add  lines  1    through   7. 

m 

Indirect  Coata:      Indicate   the  rate  eujd  amount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

Training  /Stipend  CoatT       (if  allowable) 

Total   Federal   funds  Reaumatad:      show  total   of  lines  8    through  10. 


SECTION  B   -  Coat  Sharing/Matching  Summary 

Indicate   the  actual  rate  and   aaount  of  coat  sharing/matching   whezi 
there  ia  a  coat  aharing/matching  requirement.      Alao  include  percentage 
of  total  project  coat  and  indicate  aource  of  coat  aharing/matching 
funda,    i.e.    other  Federal  aource  or  other  Non- Federal  aource. 


NOTE: 


PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM. 


|FR  Doa  97-9190  Filed  4-10-97;  8:45  am) 
■LUMQ  COM  4610-3O-C 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act,  Title  IV- 
D,  Pilot  and  Demonstration  Program: 
Out-of-School  Youth  Opportunity  Area 
Demonstration 

agency:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  Solicitation  for  grant  application 
(SGA).    

SUMMARY:  The  U.S.  Department  of  Labor 
(DOL).  Employment  and  Training 
Administration  (ETA),  annoimces  a 
program  to  select  a  small  number  of 
sites  to  serve  as  demonstrations  for  a 
comprehensive  approach  aimed  at 
improving  the  labor  market  prospects  of 
out-of-school  youth  in  high  poverty 
areas.  This  demonstration  would  be 
designed  to  provide  employment, 
education  and  training  opportunities, 
mentoring  support,  leadership, 
development  and  other  services  as 
needed  for  all  youth  in  the  target  areas 
designated  as  Empowerment  Zones  (EZ) 
or  Enterprise  Communities  (EC).  This 
notice  provides  information  on  the 
process  that  eligible  entities  must  use  to 
apply  for  these  demonstration  funds  and 
how  grantees  will  be  selected. 

Funds  for  these  demonstration 
programs  are  authorized  under  the  Job 
Training  Partnership  Act,  (JTPA),  Tide 
IV-D.  It  is  anticipated  that  up  to  $4.5 
million  will  be  available  for  funding. 
DATES:  The  closing  date  for  receipt  of 
proposals  is  May  12, 1997  at  2:00  PM 
(Eastern  Time). 

ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Acquisition 
and  Assistance,  200  Constitution 
Avenue,  NW,  Room  S-4203, 
Washington,  DC  20210;  Attention:  Ms. 
Brenda  Banks,  Reference  SGA/DAA  97- 
013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Banks,  Division  of  Acquisition 
and  Assistance,  Telephone:  (202)  219-: 
8694  (This  is  not  a  toll-free  number). 
This  solicitation  will  also  be  published 
on  the  Internet  on  the  Employment  and 
Training  Administration's  Home  Page  at 
http://www/ doleta.gov. 
SUPPt.EMENTARY  INFORMATION:  All 
information  required  to  submit  a  grant 
application  is  contained  in  this 
annotmcement.  This  annoimcement 
consists  of  five  parts.  Part  I  describes  the 
purpose  of  the  demonstration  program. 
Part  n  describes  the  eligibility  and 
award  information.  Part  III  includes  the 


program  outline  of  the  demonstration 
projects.  Part  IV  describes  the 
application  process.  Part  V  describes  the 
evaluation  and  rating  criteria. 

Parti — Purpose 

This  grant  annoimcement  continues  a 
pilot  demonstration  of  a  new  initiative 
for  out-of-school  youth  proposed  in  the 
President's  1998  budget.  Under  this 
demonstration,  an  Opportunity  Area 
would  be  created  to  expand 
employment,  education,  and  training 
opportunities  for  out-of-school  youth 
ages  16-24,  with  priority  given  to  high 
school  dropouts.  The  demonstration 
would  be  designed  to  provide 
employment,  education  and  training 
opportiinities,  mentoring  support, 
leadership  development  and  other 
services  as  needed  for  all  youth  in  the 
target  areas.  It  would  complement  both 
the  economic  development  initiative  of 
the  Empowerment  Zone  and  the  School- 
to-Work  system  being  implemented.  As 
some  proportion  of  target  area  residents 
will  live  in  public  housing,  it  will  also 
complement  efforts  by  the  Department 
of  Housing  and  Urban  Development 
(HUD)  to  address  the  isolation  of  public 
housing  residents.  The  aim  of  the 
demonstration  is  to  build  a  system  of 
constructive  education/training/ 
employment  and  personal  development 
activities  for  out-of-school  youth  that 
parallels  the  system  being  implemented 
for  a  school  youth  imder  the  School-to- 
Work  Opportunities  Act  so  as  to  raise 
and  maintain  substantially  higher 
employment  rates  for  out-of-school 
youth. 

Research  findings  have  shown  that 
both  education  and  employment  are 
critical  factors  in  improving  long  term 
earnings  for  out-of-school  youth. 
Another  primary  goal  of  tlds  project  is 
to  raise  employment  rates  in  the  target 
area  to  80  percent  among  the  out-of- 
school  youth  population  through  the 
creation  of  a  new  approach  to 
addressing  their  needs. 

Fart  n — ^Eligibility  Requirements 

Eligible  Applicants 

This  grant  competition  is  limited  to 
Service  Delivery  Areas  (SDAs)  covering 
urban  and  rural  sites  designated  by  HUD 
and  the  Department  of  Agricidture  as 
Empowerment  Zones  (EZ's), 
supplemental  empowerment  zones, 
Enterprise  Communities  (EC's),  or 
enhanced  enterprise  communities.  In 
EZ/EC's  that  include  more  than  one 
SDA  (e.g.,  Philadelphia/Camden  and 
Kansas  City,  MissouriyKansas),  the 
SDAs  can  submit  either  separate 
applications  or  a  joint  application.  SDAs 
shall  provide  evidence  that  they  are 


located  within  the  EZ/ECs.  To  be 
eligible  to  apply,  SDAs  will  need  to 
identify  a  contiguous  set  of  census  tracts 
with  a  population  of  at  least  10,000  in 
the  1990  Census.  SDAs  will  need  to  list 
as  co-supporters  the  local  public  school 
system,  the  local  EZ/EC  governing 
board,  representatives  of  major 
employer  networks,  including 
employers  connected  to  the  school-to- 
work  effort,  the  State  School-to-Work 
Partnership,  and  if  applicable,  the  local 
School-to-Work  Partnership. 
Community  based  organizations  (CBOsl 
should  also  be  involved  in  preparing  the 
application.  The  State  should  also  be 
involved  in  the  application  and  the 
Governor  should  provide  a  letter  of 
support 

Applicants  should  outline  how  they 
will  also  involve  residents  and  youth  in 
planning  and  implAnentation  of  the 
project.  Partners  and/or  co-supporters 
are  not  necessarily  subcontractors.  Some 
will  bring  resources  to  the  table  that  are 
already  funded  and  available  to  youth  in 
the  taigeted  commimity. 

Entities  described  in  Section  501(c)(4) 
of  the  Internal  Revenue  Code  that 
engage  in  lobbying  activities  are  not 
eligible  to  receive  funds  under  this  SGA. 
The  Lobbying  Disclosure  Act  of  1995, 
Public  Uw  No.  104-65, 109  Stat.  691, 
that  became  effective  January  1 ,  1996, 
prohibits  the  award  of  federal  funds  to 
these  entities  if  they  engage  in  lobbying 
activities. 

Target  Population 

Application  should  identify  a  target 
area  within  the  EZ/EC  with  a  population 
of  between  10,000  and  15,000  persons 
and  poverty  rate  in  the  1990  Census  that 
is  among  the  highest  in  the  EZ/EC.  In 
urban  sites,  the  target  area  should  be 
comprised  of  contiguous  census  tracts. 
In  rural  counties  larger  than  15,000,  the 
target  area  should  be  comprised  of 
contiguous  census  tracts  or  block 
numbering  areas.  In  both  urban  and 
rural  sites,  the  target  area  should 
include  a  high  school  and  at  least  one 
middle  school.  It  is  particidarly 
important  in  rural  communities  with  a 
limited  number  of  employers  that  job 
commitments  be  currentiy  available. 

Grant  Awards 

The  Department  expects  to  award  two 
(2)  grants  of  up  to  $2,250  million  each 
under  this  competition.  Pending 
availability  of  hmds  and  grantee's 
performance,  some  level  of  second  and 
third  year  funding  may  also  be  provided' 
to  the  demonstration  sites.  Award 
decisions  wiU  be  published  on  the 
Internet  under  the  Depmrtment's  Home 
Page  at  http://www/doleta.gov. 
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Part  in — Program  Outline 

Program  Components 

Grant  funds  shall  be  used  for  building 
appropriate  activities  into  a  coherent 
S]fstem  that  connects  disconnected 
youth  to  long  term  development 
relationships  and  services  needed  for 
permanent  long  term  employment.  The 
component  parts  of  the  system  needs  to 
be  responsive  to  the  particular  problems 
of  out-of-school  youth  in  high  poverty 
areas,  especially  the  pervasive 
joblessness  of  males.  Many  appropriate 
building  blocks  and  allowable  activities 
may  be  operating  in  or  near  the  target 
area.  From  programs  such  as  the  Center 
for  Employment  Training  (GET), 
YouthBuild.  WorkPlus,  youth 
conservation  corps,  and  alternative 
schools,  we  have  learned  some 
principles  about  "wfeat  works": 

•  Continuous  support  of  a  caring 
adult 

•  Strong  and  effective  connections  to 
employers. 

•  Opportunities  for  improving 
educational  skills  and  certification. 

•  Program  support  and  services  over 
an  extended  period  of  time. 

•  Motivation  techniques,  incentives, 
peer  group  activities,  leadership 
training. 

Through  this  grant,  the  services 
provided  need  to  be  strengthened  in 
accordance  with  these  principles  and 
linked  together  to  provide  youth 
suitable  options.  Guidance  in  making 
choices  need  to  be  provided  by  adult 
mentors  working  with  youth  over  an 
extended  period  of  time.  All 
components  must  effectively  link  youth 
to  a  network  of  employers,  both  public 
and  private. 

Allowable  activities  include,  but  are 
not  limited  to,  job  placement  officers 
w(vking  to  link  youth  with  private 
sector  employers;  on-the-job  training; 
training  based  on  the  model  programs 
such  as  CET  in  San  Jose;  YouthBuild 
tjrpe  programs  directed  towards 
rehabilitating  inner-city  housing  and 
that  teach  leadership  skills  and  prepare 
jrouth  for  construction  careers; 
WoritPlus  efforts  to  coordinate  with 
employers  to  structure  secondary  labor 
market  jobs  into  career  ladders; 
alternative  schools;  local  conservation 
corps  programs  for  youth  who  need  to 
gain  disciplined  work  experience  before 
being  ready  for  private  sector 
placement;  and  adult  mentors  working 
with  youth  over  an  extended  period  of 
time. 


The  CET  program  provides  training  in 
high-wage  occupations  and  has  strong 
links  to  the  private  sector.  The 
WorkPlus  program  is  in  a  sense  of 
temporary  employment  service  that 
provides  youth  with  a  series  of  jobs  with 
progressive  responsibilities.  EXDL 
expects  that  various  CBOs  in  each  site 
will  operate  many  of  the  services 
provided  imder  this  grant. 

The  initiative  will  saturate  the  local 
community  by  making  employment  and 
training  services  available  to  all 
imemployed  youth  who  reside  in  the 
community  and  by  establishing  an 
integrated  administrative  structure  with 
other  service  providers  who  are  already 
located  in  the  community  to  attract  and/ 
or  create  needed  services  to  achieve  the 
goal  of  this  demonstration. 

Other  activities  should  include 
teaching  life  skills  that  focus  on  such 
issues  on  ethics,  loyalty,  honesty, 
positive  attitudes,  and  daily  behavior 
and  responsibilities  that  participants  are 
expected  to  have  for  successful 
employment  and  a  productive  life  style. 
Services  should  not  be  fragmented,  but 
should  operate  as  an  integrated  system 
that  supports  and  furthers  the  notion  of 
sustaining  the  effort  beyond  the  grant 
period  through  the  creation  of  a  new  or 
changed  infrastructure. 

The  program's  primary  outreach, 
intake  and  counseling  activities  should 
operate  through  a  neighborhood-based 
center.  All  other  connecting  activities 
should  be  easily  accessible  to  program 
participants  and  should  be  provided  in 
settings  of  small  learning  communities. 

Investment  of  Co-Supporters  and  Other 
Partners:  (Matching  Requirement) 

Applicants  should  use  partnerships  to 
enhance  the  out-of-schooI  programs 
funded  under  the  grant;  and  to  provide 
complementary  programs  and  services 
so  as  to  make  the  target  neighborhood 
an  Opportunity  Area  for  all  youth.  A 
one  to  one  match  is  required.  It  is 
expected  that  co-supporters  and  other 
partners  will  invest  State,  local  and 
other  federal  resources  to  secure  the 
success  of  the  project.  Complementary 
projects  should  include:  (1)  school-to- 
work  efforts  in  the  target  area  high 
school;  (2)  conunitments  for  specific 
numbers  of  career-track  jobs  by 
employers,  both  engaged  in  school-to- 
work  efforts  and  those  who  are  not;  (3) 
school  district  efforts  to  reduce  the 
dropout  and  truancy  rates  in  area 
middle  schools  and  high  schools;  (4) 
investments  from  State  and  other  federal 


programs;  (5)  a  public/private 
collaboration  to  start  a  College  Bound 
Program  in  the  target  area;  and  (6)  a 
comprehensive  sports  and  recreation 
program  for  youth  of  all  ages  in  the 
target  neighborhood. 

The  application  should  provide  dollar 
values  of  matching  contributions  from 
each  supporter,  and  these  figures  will  be 
included  in  the  final  grant  budget.  The 
investments  of  co-supporters  and 
partners  should  equal  or  exceed  the 
investment  of  DOL  in  the  first  year  of 
the  project,  and  this  matching  ratio  will 
increase  over  the  life  of  the  grant. 

Applicants  also  should  agree  to  a 
good  faith  effort  to  continue  initiatives 
started  under  this  grant  beyond  the 
potential  three  year  grant  period. 
Applicants  are  encouraged  to  use  State 
and  local  educational  funds  to  support 
education  and  training  services  for 
youth  who  have  dropped  out  of  school. 

Evaluation  Component 

The  demonstration  sites  will  be 
required  to  collect  and  maintain 
participant  records  so  that  this  can  be  a 
learning  experience  for  DOL.  These 
participant  records  should  be  similar  to 
the  Staindardized  Program  Information 
Reports  (SPIR)  required  for  JTPA  Tide  U 
programs.  No  funds  under  this  grant 
should  be  set  aside  for  local  evaluations, 
as  the  project  will  bie  evaluated  through 
DOL.  The  DOL  evaluation  will  be  aimed 
primarily  at  learning  from  this 
demonstration  how  to  better  implement 
a  broader  Youth  Opportimity  Area 
initiative. 


Sample  Site  Plan 

One  example  of  the  type  of  plan  that 
could  be  included  in  the  proposal  is 
shown  below.  This  example  is  intended 
to  be  illustrative  rather  than 
prescriptive.  It  is  expected  that  each 
community  will  develop  a  plan  that  is 
tailored  to  their  area.  In  this  example, 
the  target  community  within  the  E27EC 
has  a  population  of  15,000,  with  2,240 
16-24  year  olds  and  with  20  percent  of 
its  population  living  in  public  housing. 
Roughly  half  of  the  16-24  year  olds  are 
out-of-school  and  40  percent  of  the  out- 
of-school  youth  are  employed.  To  reach 
an  80%  employment  level  for  this  group 
will  require  896  being  employed,  or  448 
more  jobs.  To  achieve  this  level  of 
employment  and  to  stem  the  dropout 
rate,  the  following  programs  will  be 
develoi>ed  with  the  DOL  grant  and 
matching  funds  (again,  this  is  an 
example): 


Job  Devatopers  (2S0  youlh  9S2,000) 


DOL  grant 


$400,000 


Local  match 
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CET  training  (75  youth  @$6,500)  

On-the-job  training  (75  youth  (^$5,000)  

YouthBuild  (40  youth  @$20.000)  

Local  conservation  corps  (40  youth  9S20,000) 

Alternative  school  (65  youth  @$8.000)  

Enhanced  school-to-work  ellort  

Middle  school  restructuring 

Futures  program  in  high  school 

College  Bound  program 

Sports  and  recreation  program 


DOL  grant 


150,000 
250,000 
600,000 
500.000 
260,000 
60,000 
30.000 


2,250,000 


Local  mdct) 


$337,500 
125,000 
200,000 
300,000 
200,000 
265.000 
230,000 
200,000 
200,000 
140.000 


2,257,500 


The  matching  funds  for  other  program 
services  such  as  CET  and  0)T  training 
could  be  used  to  serve  22-24  year  olds, 
and  thus  come  bom  JTPA  Title  11— A. 
The  YouthBuild  and  conservation  corps 
type  programs  matching  funds  could 
come  from  local  corporations  and 
foundations.  Matching  funds  for  a  new 
alternative  school  in  the  target 
community  would  come  from  State  or 
local  education  funds,  HUD,  and  Pell 
grants.  In  addition  to  providing 
matching  funds  for  job  training 
programs,  the  local  area  should  also 
provide  matching  fimds  for  new 
initiatives  to  strengthen  the  target  area's 
middle  schools  and  high  schools.  These 
initiatives  would  include  enhanced 
school-to-work  efforts  in  the  high 
school;  a  "Futures"  program  to  prepare 
entering  ninth  graders  for  starting  high 
school  and  to  provide  outreach  workers 
to  keep  youth  in  school;  a  College 
Boimd  program;  and  a  comprehensive 
sports  and  recreation  prognun  for  youth. 
ITiese  initiatives  would  be  paid  for 
through  a  combination  of  public  school 
funds,  local  corporations,  and  local 
foimdations.  A  significant  nimiber  of 
private  sector  jobs  would  also  be 
pledged  for  participants. 

Part  IV — ^Application  Process 

Eligible  SDAs  must  begin  as  quickly 
as  possible  forming  the  partnerships 
with  State  and  local  school-to-work 
efforts,  local  public  schools, 
empowerment  zones,  and  the  private 
sector  necessary  to  carry  out  this 
project  An  original  and  three  (3)  copies 
of  the  proposal  must  be  submitted.  The 
proposal  must  consist  of  two  (2) 
separate  and  distinct  parts — Part  I,  the 
financial  Proposal  and  Part  n,  the 
Technical  Proposal.  Applicants  shall 
indicate  on  the  SF-424  the 
organization's  IRS  Status.  The  Federal 
Domestic  Assistance  Catalog  niunber  is 
17.249. 

1.  Financial  Proposal  must  contain 
Standard  Form  424,  "Application  for 
Federal  Assistance"  (Appendix  A);  and 
the  "Budget  Information  Sheet" 


(Appendix  B),  for  the  first  18  month 
operating  period.  The  budget  must 
include  on  a  separate  page  a  detailed 
breakout  of  each  budget  line  item. 

2.  Technical  Proposal  must  notbe 
more  than  10  single  spaced,  single  sided 
8.5  X 11  inch  pages  with  1  inch  margins. 
Attachments  must  not  exceed  10  pages. 
Applications  that  &il  to  meet  the  page 
limitation  requirement  will  not  be 
considered.  "The  technical  proposal 
should  reflect  the  local  partnerships  that 
are  being  developed,  and  should 
include  answers  to  the  following 
questions: 

(a)  What  is  the  need  in  the  target 
community?  What  is  its  population  and 
poverty  rate  in  the  1990  Census?  What 
are  the  dropout  rates  of  the  target  area 
high  schools,  as  measured  by  the 
number  of  ninth  graders  enrolled  in 
September  of  1992  and  the  number  of 
students  graduating  in  June  of  1996? 

(b)  What  new  system  building 
initiatives  for  out-of-school  youth  will 
be  funded  with  the  grant?  Show  how 
these  initiatives,  particularly  the 
employer  connections,  will  be 
integrated  into  the  new  system. 

(c)  How  will  this  new  initiative  fit 
into  your  overall  EZ/EC? 

(d)  What  school-to-work  initiatives 
consistent  with  the  School-to- Work 
Opportunities  Act  of  1994  currently 
exist  in  the  target  area  high  school? 
What  additional  school-to-work 
initiatives  will  be  implemented  if  this 
grant  is  received  to  like  employers  with 
out-of-school  youth? 

(e)  What  dropout  prevention  efforts 
currently  exist  in  the  target  area  middle 
schools  and  high  schools?  What  new 
initiatives  are  committed  as  a  match  if 
this  grant  is  received? 

(f)  What  do  local  major  corporations 
promise  as  their  role  if  the  area  becomes 
an  opportunity  area?  The  application 
should  be  clear  in  specifying  existing 
private  sector  activities  and  new 
activities  promised  as  a  match.  The 
specific  number  of  jobs  pledged  for 
target  area  youth  should  oe  included  in 
the  application. 


.  (g)  What  State  and  local  public  sector 
tTM^tf-hing  commitments  are  being 
promised?  Again,  the  application 
should  be  clear  in  specifying  existing 
public  sector  activities  in  the  target  ana 
and  new  activities  promised  as  a  match. 
These  may  be  neighborhood 
development  projects,  self  supporting 
you  corps,  community  service  crops, 
etc. 

(h)  What  strategy  do  you  have  for 
maintaining  these  enlumced  services  to 
out-of-school  youth  after  the 
demonstration  has  ended?  Will  school 
funds  be  provided? 

The  technical  proposal  should  also 
include  letters  of  commitment  from  the 
local  chief  elected  official  and  the 
Governor,  and  the  letter  of  conunitment 
signed  by  appropriate  officials 
(Appendix  C). 

CUOema  date:  All  applications  must  be 
received  at  the  specified  location  by 
May  12, 1997  at  2:00  p.m.  (Eastern 
Time).  Applications  must  be  mailed  no 
later  than  five  (5)  days  prior  to  the 
closing  date  for  the  receipt  of 
applications.  However,  if  proposals  are 
hand-delivered,  they  must  be  received 
at  the  designated  place  by  2:00  PM, 
Eastern  Time  on  the  closing  date  for 
receipt  of  applications.  All  overnight 
mail  will  be  considered  to  be  hand-  _ 
delivered  mail.  Telegraphed  and/or 
faxed  proposals  will  be  found  to  be 
nonresponsive  and  will  not  be  honored. 
Proposals  that  £ail  to  adhere  to  the  above 
instructions  will  not  be  considered. 

Late  Proposals 

Any  proposal  received  at  the  office 
designated  in  this  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it — 

(1)  Was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  no  later  than 
the  fifth  calendar  day  before  the  closing 
date  specified  for  receipt  of 
applications;  or 

(2)  Was  sent  by  U.S.  Postal  Service 
Express  mail  Next  Day  Service — ^Post 
Office  to  Addressee,  not  later  than  5:00 
P.M.  at  the  place  of  mailing  two  woridng 
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days  prior  to  the  date  specified  for 
receipt  of  prop>osals.  The  term  "working 
days"  excludes  weekends  and  U.S. 
Federal  holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  or  Express 
Kfail  Next-Day  Service — Post  OfBce  to 
Addressee  is  the  U.S.  postmark  on  the 
envelope  or  wrapper;  or  by  the  date 
entered  by  the  post  ofBce  receiving  clerk 
on  the  mailing  label;  and  on  the  original 
receipt  from  the  Postal  Service.  Both 
postmarks  must  show  a  legible  date  or 
the  proposal  shall  be  processed  as  if  it , 
had  been  mailed  late.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
%vrapper. 

Withdrawal  of  Proposals 

Proposals  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Proposals  may  be  withdrawn  in 
person  by  the  applicant  or  by  an 
authorized  representative  thereof,  if  the 


representative's  identity  is  made  known 
and  the  representative  signs  a  receipt  for 
the  proposal. 

Part  V — Evaluation  Criteria 

Prospective  offerers  are  advised  that 
the  selection  of  grantee(s)  for  award  is 
to  be  made  after  careful  evaluation  of 
proposals  by  a  panel  within  DOL.  Each 
panelist  will  evaluate  the  proposals  for 
acceptability  against  the  factors 
enumerated  below.  The  panel  results  are 
advisory  in  natxire  and  not  binding  on 
the  ETA  Grant  Officer: 

(1)  Need  in  target  neighborhood,  as 
measured  by  its  poverty  rate  in  the  1990 
Census  (10  Points) 

(2)  Plan  and  capacity  for  conducting 
project.  (30  Points) 

(3)  Level  of  investments  of  schools 
and  other  public  sector  partners.  (25 
Points) 

(4)  Level  of  investments  (matching 
funds)  of  private  sector  partners, 
including  commitments  for  private- 
sector  jobs.  (15  Points) 

(5)  Current  school-to- work  program 
and  plans  for  next  year's  school-to-work 
program  in  target  area  high  school.  (10 
Points) 


(6)  Dropout  prevention  plans.  (10 
Points) 

Applicants  are  advised  that 
discussions  may  be  necessary  in  order 
to  clarify  any  inconsistencies  in  their 
applications.  The  final  decision  on 
awards  will  be  based  on  what  is  most 
advantageous  to  the  Federal 
Government,  taking  into  account  factors 
such  as  geographic  diversity,  mix  of  EZs 
and  ECs,  and  demographic 
characteristics. 

The  Government  may  elect  to  award 
grant(s)  without  discussions  with  the 
offers.  In  such  situations,  an  award 
based  on  the  offerer's  signature  on  the 
SF-424  constitutes  a  binding  offer. 

Signed  at  Washington,  DC,  this  4th  day  of 
April,  1997. 

Janice  E.  Perry, 

Grant  Officer,  Employment  and  Training 
Administration. 

Appendices 

1.  Appendix — "Application  for  Federal 

Assistance"  (SF-424) 

2.  Appendix  B — "Budget  Information" 

3.  Appendix  C — "Letter  of  Conmiitment" 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  ave  established  a  review  and 
comment  procediire  in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have 
been  given  an  opportunity  to  review  the  applicant's  submission. 


Item: 

1. 

2. 


3. 

4. 

5. 


7. 
8. 


9. 
lb. 

11. 


Entry: 

Self-eiplanatoiy. 

Date  aj^lication  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  nimiber 
(if  applicable). 

State  use  only  (if  applicable) 

If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  ta 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  ^ace  provided. 

Chedc  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided. 

-  "Vew"  means  a  new  assistance  award. 

•  'Continuation*  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

-  Ilevision'  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  frY>m  which  assistance  is 
being  requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requved. 

Enter  a  brief  descriptive  title  of  the  project.  If 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  constructioD  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  descrq}tion  of  the  project 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g., 
State,  counties,  cities. 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during  the 
first  funding/budget  period  by  each  contributor. 
Value  of  in-kind  contributions  should  be  induded 
on  apprc^niate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing  award, 
indicate  only  the  amount  of  the  change.  For 
decreases,  enclose  the  amounts  in  parentheses.  If 
both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  IS. 

16.  Applicants  should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  af^licant  organization, 
not  the  person  who  signs  as  the  authorized 
representative.  Categories  of  debt  indude 
delinquent  audit  disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agendes  may 
require  that  this  authorization  be  submitted  as  part 
of  the  application.) 
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PART  II    -  BUDGET  INFORMATION 
SECTION  A   -  Budget  Suamary  by  Categories 

(A)  (B) 


(C) 


1.      Peraoxmel   ^ 

• 

2.      Fringe  Benefits    (Rate        %) 

3 .  Travel 

4.      Equipment 

^^ 

5.      Supplies 

- 

is.      Contractual 

7.      Other 

' 

8.      Total,   Direct  Cost 
(Lines  1    through   7) 

9.      Indirect  Cost   (Rate          %) 

10.    Training  Cost/Stipends 

111.  TOTAL  Funds  Requested 
1     (Lines  8   through  10) 

1 

SECTION  B   -  Cost  Sharing/  Match  Summary  (if  appropriate) 

(A)  (B) 


(C) 


1.    Cash  Contribution 

2.    In-Kind  Contribution 

3.    TOTAL  Cost  Sharing  /  Match 
(Rate          %; 

NOTE:  Use  Column  A  to  record  funds  requested  for  the  initial  period  of 

performance   (i.e.    12  months,   18  months,   etc.;/  Column  B  to  record 
changes   to  Column  A  (i.e.   requests  for  additional   funds  or  line 
item  changes;   and  Column  C  to  record  the   totals    (A  plus  B). 
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INSTRUCTIONS   FOR   PART  II    -  BUDGBT  INFORMATION 


SECTION  A   -  Budget  Sxiamary  by  Categoriea 

1.  Pmr-unnpmi  ♦  Show  Salaries    to  be  paid  for  project  personnel. 

2.  Frinao  Benefi ta :      Indicate   the  rate  and  amount  of  fringe  benefits. 

3.  Travel :      Indicate   the  amount  requested  for  staff  travel.      Include 
funds   to  cover  at  least  one   trip   to  Washington,    DC  for  project 
director  or  designee. 

4.  Bquipaent :      Indicate   the  cost  of  non- expendable  personal  property 
that  has  a  useful   life  of  more   than  one  year  with  a  per  unit  cost  of 
$5,000  or  more. 

5.  Suwliea :      Include  the  cost  of  consumable  supplies  and  materials   to  be 
used  during   the  project  period. 

6.  Contractual :      Show  the  amount   to  be  used  for    (1)  procurement  contracts 

(except   those  which  belong  on  other  lines  such  as  supplies  and 
equipment) ;    and    (2)    sub-contracts/grants. 

7.  Other :      Indicate  all   direct  costs  not  clearly  covered  by  lines  1 
through  6  above,    including  consultants. 

8.  Total,   Direct  Coata :     Add  lines  1    through  7. 

9.  Indirect  Coata:      Indicate   the  rate  and   amount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

10.  Training  /Stipend  Coat:       (If  allowable) 

11.  Total  Federal   funda  Reaueated:      Show  total  of  lines  8   through  10. 


SECTION  B   -   Coat  Sharing/Matching  Suaaaary 

Indicate   the  actual  rate  and  amount  of  coat  aharing/matching  when 
there  ia  a  coat  aharing/matching  requirement.      Alao  include  percentage 
of  total  project  coat  and  indicate   source  of  coat  aharing/matching 
funda,   i.e.    other  Federal   source  or  other  Non -Federal   source. 


NOTE: 


PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM. 
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Ms.  Janice  E.  Perry 

Grant  Officer 

U.S.  Department  of  Labor  -  ETA 

200  Constitution  Avenue,  NW 

Washington,  D.C.  20210 

Attention:  Ms.  Brenda  Banks 

Dear  Ms.  Perry: 


The 


Service  Delivery  Area  (SDA)  hereby  applies 


for  funds  to  become  a  demonstration  site  for  the  Department  of  Labor's  (DOL) 
Opportunity  Area  Initiative.  As  a  condition  of  award,  we  agree  to  provide  a  1  to  1  match 
during  each  year  of  the  grant.  These  matching  funds  can  come  from  a  variety  of 
private  and  public  sources  -  including  other  federal  funds  -  as  long  as  we  can 
demonstrate  that  these  are  investments  over  and  above  what  is  currently  being  spent  in 
the  target  area.  We  also  agree  to  a  good  faith  effort  to  continue  initiatives  started 
under  this  grant  on  a  permanent  basis.  In  particular,  we  agree  to: 

(1 )  Implement  a  school-to-work  program  in  the  target  area  high  school. 

(2)  Provide  private  sector  commitments  for  a  specified  number  of  career-track  jobs 
for  target  area  youth. 

(3)  Provide  the  state  and  local  public  sector  investments  as  specified  in  the 
proposal. 

(4)  Develop  dropout  prevention  programs  in  target  area  middle  schools  and  high 
schools. 

(5)  Establish  a  college  bound  program  for  target  area  youth  funded  through  a 
public/private  partnership. 

(6)  Implement  a  comprehensive  sports  and  recreation  program  for  target  area  youth. 
Sincerely, 


SDA  Director 


Director  of  EZ/EC  Coalition 


Superintendent  of  Schools 


Corporate  Representative 


Director,  School-to-Wortc  Partnership 


[FR  Doc.  97-9191  Filed  4-10-97;  8:45  am] 
BKJJNS  CODE  4610-30-C 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  l)asic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
fiederally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Fart  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determination,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  E)eterminations 
Issued  Under  the  Davis- Bacon  and 
Related  Acts"  being  modified  are  listed 
by  the  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified 

Volume  I 


GA970094  (Feb.  14.  1997) 
Kentucky 

KY970025  (Feb.  14.  1997) 
KY970027  (Feb.  14,  1997) 
KY970029  (Feb.  14,  1997) 
ICY970044  (Feb.  14,  1997) 

Volume  TV 

Illinois 

-  IL970001  (Feb.  14,  1997) 
IL970002  (Feb.  14,  1997) 
IL970004  (Feb.  14.  1997) 
IL970009  (Feb.  14.  1997) 
IL970013  (Feb.  14.  1997) 
IL970015  (Feb.  14,  1997) 
IL970016  (Feb.  14,  1997) 
IL970021  (Feb.  14, 1997) 
IL970022  (Feb.  14, 1997) 
IL970024  (Feb.  14,  1997) 
IL970028  (Feb.  14,  1997) 
IL970029  (Feb.  14,  1997) 
IL970031  (Feb.  14.  1997) 
IL970032  (Feb.  14,  1997) 
IL970033  (Feb.  14,  1997) 
IL970034  (Feb.  14.  1997) 
IL970036  (Feb.  14,  1997) 
IL970037  (Feb.  14,  1997) 
IL970044  (Feb.  14, 1997) 
IL970045  (Feb.  14,  1997) 
IL970046  (Feb.  14, 1997) 
IL970049  (Feb.  14,  1997) 
IL970050  (Feb.  14,  1997) 
IL970051  (Feb.  14,  1997) 
IL970056  (Feb.  14, 1997) 
IL970058  (Feb.  14.  1997) 
rL9 70060  (Feb.  14.  1997) 
IL970062  (Feb.  14,  1997) 
IL970063  (Feb.  14, 1997) 
IL970064  (Feb.  14,  1997) 
IL970066  (Feb.  14,  1997) 
IL970067  (Feb.  14,  1997) 
ILg70068  (Feb.  14, 1997)  • 
IL970069  (Feb.  14,  1997) 
IL970070  (Feb.  14.  1997) 

Minnesota 

MN9700O8  (Feb.  14.  1997) 
MN970012  (Feb.  14,  1997) 
MN970058  (Feb.  14,  1997) 
MN970iD61  (Feb.  14, 1997) 

Ohio 

OH970003  (Feb.  14,  1997) 


New  Hampshire 

Volume  V 

r4H970OOl  (Feb.  14,  1997) 

Louisiana 

NH970002  (Feb.  14,  1997) 

LA970004  (Feb.  14, 1997) 

New  Jersey 

LA970005  (Feb.  14.  1997) 

N)970003  (Feb.  14, 1997) 

LA970OO9  (Feb.  14.  1997) 

New  York 

LA970018  (Feb.  14,  1997) 

NY970003  (Feb.  14, 1997) 

Volume  VI 

Volume  n 

Colorado 

Delaware 

CO970003  (Feb.  14,  1997) 

DE970005  (Feb.  14,  1997) 

CO970005  (Feb.  14,  1997) 

Pennsylvania 

CO970010  (Feb.  14, 1997) 

PA970005  (Feb.  14.  1997) 

CO970016  (Feb.  14.  1997) 

PA970006  (Feb.  14.  1997) 

CO970017  (Feb.  14,  1997) 

PA970007  (Feb.  14,  1997) 

CO970022  (Feb.  14,  1997) 

PA970014  (Feb.  14,  1997) 

CX3970025  (Feb.  14.  1997) 

PA970026  (Feb.  14,  1997) 

Utah 

West  Virginia 

UT970001  (Feb.  14.  1997) 

WV970002  (Feb.  14.  1997) 

UT970004  (Feb.  14,  1997) 

VW970003  (Feb.  14.  1997) 

UT970005  (Feb.  14. 1997)" 

WV970006  (Feb.  14.  1997) 

UT970006  (Feb.  14.  1997) 

Volume  m 

UT970O07  (Feb.  14,  1997) 

UT970008  (Feb.  14.  1997) 

Georgia 

irr970009  (Feb.  14.  1997) 

GA970093  (Feb.  14. 1997) 

UT970011  (Feb.  14, 1997) 

UT970013  (Feb. 
UT970015  (Feb. 
UT970020  (Feb. 
UT970022  (Feb. 
UT970025  (Feb. 
UT970034  (Feb. 

Volume  vn 

California 

CA970029  (Fob. 
CA970030  (Feb. 
CA970050  (Feb. 
CA970051  (Feb. 
CA970052  (Feb. 
CA970053  (Feb. 
CA970054  (Feb. 
CA970055  (Feb. 
CA970056  (Feb. 
CA970057  (Feb. 
CA970eS8  (Feb. 
CA970059  (Feb. 
CA970060  (Feb. 
CA970061  (Feb. 
CA970062  (Feb. 
CA970063  (Feb. 
CA970064  (Feb. 
CA970065  (Feb. 
CA970066  (Feb. 
CA970067  (Feb. 
CA970068  (Feb. 
CA970069  (Feb. 
CA970070  (Feb. 
CA970071  (Feb. 
CA970072  (Feb. 
CA970073  (Feb. 
CA970074  (Feb. 
CA970075  (Feb. 
CA970076  (Feb. 
CA970077  (Fob. 
CA970078  (Feb. 
CA970079  (Feb. 
CA970080  (Fob. 
CA970081  (Feb. 
CA970082  (Feb. 
CA970083  (Feb. 
CA970084  (Feb. 
CA970085  (Feb. 
CA970086  (Fob. 
CA970O87  (Feb. 
CA970088  (Feb. 
Ci^970089  (Feb. 
CA970090  (Feb. 
CA970091  (Fob. 
CA970O92  (Feb. 
CA970093  (Feb. 
CA970094  (Feb. 
CA970O95  (Feb. 
CA970096  (Fob. 
CA970097  (Fob. 
CA970098  (Feb. 
CA970099  (Feb. 
CA970100  (Feb. 
CA970101  (Feb. 
CA970102  (Feb. 
CA970103  (Feb. 
CA97O105  (Feb. 
CA970106  (Fob. 
CA970107  (Fob. 
CA970108  (Fob. 
CA970109  (Fob. 
CA970111  (Feb. 
CA970112  (Feb. 
CA970113  (Fob. 
CA970114  (Feb. 
CA970115  (Feb. 


14, 1997) 
14, 1997) 
14,  1997) 
14,  1997) 
14, 1997) 
14, 1997) 


14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14. 1997) 
14. 1997) 
14. 1997) 
14. 1997) 
14, 1997) 
14. 1997) 
14, 1997) 
14. 1997) 
14,  1997) 
14,  1997) 
14. 1997) 
14. 1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14, 1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14, 1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14, 1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14,  1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14,  1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14. 1997) 
14, 1997) 
14. 1997) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entiUed  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  df  the  50 
Government  Depository  Libraries  and 
many  of  the  1,400  Government 
Depository  Libraries  across  the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Govenmient  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C  this  4th  day  of 
April  1997. 
Terry  SalUran, 

Chief.  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  97-9094  Filed  4-10-fl7;  8:45  am] 

BHJJNQ  CODE  4S10-27-M 


LEGAL  SERVICES  CORPORATION 
Accounting  Guide  for  LSC  Recipients 

agency:  Legal  Services  Corporation. 
ACTION:  Proposed  guidelines. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC  or  Corporation) 
hereby  publishes  for  comment  by 
interested  parties  a  proposed 
Accounting  Guide  for  LSC  Recipients 
(Guide),  which  would  replace  the 
accounting  portions  of  the  1981  and 
1986  editions  of  LSC  Audit  and     • 
Accounting  Guide  for  Recipients  and 
Auditors  (Audit  and  Accounting  Guide). 
The  Audit  Guide  for  LSC  Recipients  and 
Auditors,  issued  in  1995  and  revised  by 
the  LSC  Office  of  Inspector  General  in 
1996,  replaced  the  audit  portions  of 


both  editions  of  the  Audit  and 
Accounting  Guide.  Thus,  when  this 
Guide  is  published  in  final,  all  previous 
editions  of  the  Audit  and  Accounting 
Guide  will  become  obsolete, 

DATESrComments  must  be  received  on 
or  before  May  12. 1997. 

ADDRESSES:  Copies  of  the  Guide  may  be 
downloaded  from  LSC  Homepage  or 
HANDSNET,  or  requested  via  E-mail  at 
ACCTGUlDdSMTP.LSC.GOV  or  by 
voice  mail  at  202-336-8846  or  by  £ax  at 
202-336-8854.  Comments  may  be 
submitted  in  writing  to  the  above  E-mail 
address  or  to  the  Office  of  Program 
Operations,  L^al  Services  Corporation. 
750  Ist  Stieet,  NE.,  Washington,  DC 
20002-4250,  Attration:  LSC  Accounting 
Guide. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Charles  Crittenden,  Program  Analyst, 
Office  of  Program  Operations.  (202) 
336-8800. 

SUPPLEMENTARY  MFORMATKM:  In 
addition  to  assisting  recipients  and  their 
auditors  in  understanding  the 
accounting  and  reporting  requirements 
for  contracts  and  grants  entered  into 
with  the  LSC,  the  Guide  revises  and 
updates  LSC  accounting  and  financial 
reporting  requirements  and  guidelines 
based  on  recenUy  promulgated 
Generally  Accepted  Accounting 
Principles  (GAAP)  that  apply  to  not-for- 
profit  organizations.  Using  these  new 
standards,  the  proposed  Guide  describes 
the  accounting  policies,  guidelines, 
records,  and  internal  control  procedures 
that  LSC  considers  adequate  to  provide 
proper  accounting,  financial  reporting, 
and  management  of  LSC  funds. 

Additionally,  the  Guide  provides  in 
individual  appendices:  (1)  illustrative 
financial  statement  formats  acceptable 
to  LSC;  (2)  descriptions  of 
recommended  accounting  records;  (3)  a 
sample  chart  of  accounts;  (4)  accounting 
policies  and  procedures  for  property;  (5) 
accounting  for  client  trust  funds;  (6) 
other  regulatory  requirements  for  not- 
for-profit  organizations;  (7)  checklist  of 
accoimting  and  internal  control 
procedures;  (8)  LSC  regulations  setting 
accounting  policies;  (9)  listing  of  GAAP 
for  not-for-profit  organizations;  and  (10) 
a  glossary  of  terms  and  definitions.    ■ 

The  proposed  guidelines  are  intended 
to  reflect  GAAP  methods  that  will  result 
in  the  most  meaningful  financial 
information  for  LSC,  and  for  most 
readers  of  an  LSC  recipient's  financial 
statements.  The  Corporation  has 
established  a  30-day  comment  period 
from  the  date  of  this  notice,  during 
which  LSC  invites  general  comments  on 
the  Guide  and  specific  comments  on  the 
following  issues: 
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(1)  Classification  of  LSC  Funds  and 
Property:  i.e.,  unrestricted,  temporarily 
restricted  or  permanently  restricted  in 
the  financial  statements.  The  Guide 
classifies  LSC  funds  as  temporarily 
restricted  net  assets  that  remtiin 
restricted  until  eligible  expenses  are 
incurred  on  permissible  activity, 
unearned  LSC  funds  (i.e.,  formerly  . 
defierred  support)  as  refundable 
advances  until  earned,  and  property 
purchased  with  LSC  funds  as  a 
permanent  restricted  net  asset.  We 
invite  comments  on  the  impact  of  this 
treatment  of  LSC  funds  and  property. 

(2)  Electronic  transfer  of  Grant 
Activity:  LSC  is  seeking  to  establish  a 
uniform  and  effective  means  by  which 
a  recipient  can  electronically  file  audits 
and  other  financial  reports  with  LSC. 
The  electronic  transfer  necessarily 
would  require  uniform  presentation  of 
financial  data.  We  solicit  comments  on 
the  advisability  and  feasibility  of 
accomplishing  this  resuh. 

(3)  Cost  Allocations:  We  invite 
comments  on  what  guidance  would  be 
useful  regarding  cost  allocation 
procedures  and  bases. 

(4)  Appropriation  of  Net  Assets/Fimd 
Balances:  The  Guide  proposes  treating 
all  unexpended* funds  at  the  end  of  the 
grant  year  as  "net  assets."  including 
amounts  which  could  be  deemed  to  be 
an  excess  "fund  balance"  subject  to 
recovery  by  LSC  under  45  CFR  1628.  We 
also  invite  comment  on  the  appropriate 
accounting  treatment  of  reserves  for 
encumbrances  and  contingencies  which 
should  be  included  in  net  assets  (fund 
balances). 

Where  possible,  comments  should 
reference  applicable  paragraph  numbers 
in  the  proposed  revision. 

Dated:  April  8, 1997. 
Meraria  L.  Ladgood. 

Depu  ty  Director. 

(FR  Doc  97-9411  Filed  4-10-97:  8:4%  am) 

MLUNQ  COOC  TQSO-OI-P 


NATIONAL  SaENCE  FOUNDATION 

National  Science  Foundation  Proposal; 
Award  Information — Grant  Proposal 
Qui^la;  Submission  for  0MB  Review: 
Comment  Request 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Science  Foundation  (NSF)  will 
publish  periodic  sununaries  of  proposed 
projects.  Such  a  notice  was  published  at 
Federal  Register,  4815,  dated  January 
31,  1997.  No  comments  were  received. 


This  material  is  being  submitted  for 
OMB  review  with  no  changes.  Send  any 
written  comments  to  Desk  Officer,  OMB, 
3145-0058.  OIRA.  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  Written  conunents  should  be 
received  by  May  1,  1997. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Proposed  project.  "National  Science 
Foundation  Proposal/Award 
Information — Grant  Proposal  Guide." 
The  missions  of  the  NSF  are  to:  increase 
the  Nation's  base  of  scientific  and 
engineering  knowledge  and  strengthen 
its  ability  to  support  research  in  all 
areas  of  science  and  engineering;  and 
promote  innovative  science  and 
engineering  education  programs  that 
can  better  prepare  the  Nation  to  meet 
the  challenges  of  the  future.  The 
foundation  is  also  committed  to 
ensuring  the  Nation's  supply  of 
scientists,  engineers,  and  science 
educators.  In  its  role  as  leading  Federal 
supporter  of  science  and  engineering, 
NSF  also  has  an  important  role  in 
national  science  policy  plaiming. 

The  information  collected  is  used  ta 
help  the  Foundation  fulfill  this 
responsibility  by  initiating  and 
supporting  merit-selected  research  and 
education  projects  in  all  the  scientific 
and  engineering  disciplines.  NSF 
receives  more  than  30,000  proposals 
annually  for  new  or  renewal  support  for 
research,  and  math/science/engineering 
education  projects,  and  makes 
approximately  10,000  new  awards.  This 
support  is  made  primarily  through 
grants  contracts,  and  other  agreements 
awarded  to  approximately  2,800 
colleges,  universities,  academic 
consortia,  nonprofit  institutions,  and 
small  businesses.  The  awards  are  based 
on  mainly  on  evaluations  of  proposal 
merit  submitted  to  the  Foundation  (see 
OMB  Clearance  No.  3145-0060). 

The  Foundation  has  a  continuing 
commitment  to  monitor  the  operations 
of  its  review  and  award  processes  to 
identify  and  address  excessive  reporting 
burdens.  The  Foundation  is  also 
committed  to  monitor  and  identify  any 
real  or  apparent  inequities  based  on 
gender,  race,  ethnicity,  or  handicap  of 
the  proposed  principal  investigator(s)/ 
project  director(s)  or  the  co-principal 


investigator(s)/co-project  director(s). 
The  collection  of  this  information  is  a 
part  of  the  regular  submission  of 
proposals  to  the  Foundation. 

Dated:  April  4, 1997. 
Gail  A.  McHenry, 
NSF  Clearance  Officer. 
(FR  Doc.  97-9309  Filed  4-10-97;  8:45  am) 
BnOJNO  CODE  7566-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-263, 50-282,  50-306,  and 
72-10] 

Northern  States  Power  Company 
(Monticello  and  Prairie  Island  Unit^  1 
and  2  Nuclear  Generating  Plants  and 
Prairie  Island  Independent  Spent  Fuel 
Storage  Installation);  Order  Approving 
Transfer  of  Control  of  Licenses  and 
Notice  of  Consideration  of  Proposed 
Issuance  of  Associated  Amendments, 
Proposed  No  Significant  Hazards 
Consideration  Determination,  and 
Opportunity  for  a  Hearing 


Northern  States  Power  Company 
(NSP)  is  owner  and  operator  of 
Monticello  Nuclear  Generating  Plant, 
Prairie  Island  Nuclear  Generating  Plant, 
Units  1  and  2,  and  Prairie  Island 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI).  NSP  is  governed  by 
Facility  Operating  Licenses  Nos.  DPR- 
22,  DPR-42.  and  DPR-60  issued  by  the 
U.S.  Atomic  Energy  Commission  (AEG) 
pursuant  to  Part  50  of  TiUe  10  of  the 
Code  of  Federal  Regulations  (10  CFR 
Part  50).  Prairie  Island  Nuclear 
Generating  Plant's  Units  1  and  2  Facility 
Operating  Licenses  Nos.  DPR-42,  and 
DPR-60  were  issued  on  August  9, 1973, 
and  October  29,  1974,  respectively.  NSP 
was  issued  Provisional  Operating 
License  No.  DPR-22  for  the  Monticello 
Nuclear  Generating  Plant  on  September 
8,  1970,  and  Facility  Operating  License 
No.  DPR-22  on  January  9, 1981.  NSP  is 
also  governed  by  Materials  License  No. 
SNM-2506  issued  by  the  U.S.  Nuclear 
Regulatory  Commission  (NRG)  pursuant 
to  10  CFR  Part  72  on  October  19, 1993. 
The  Monticello  Nuclear  Generating 
Plant  is  located  in  Wright  Couinty, 
Minnesota.  The  Prairie  Island  Nuclear 
Generating  Plant,  Units  1  and  2,  and  the 
Prairie  Island  ISFSI  are  located  in 
Goodhue  County,  Minnesota. 

n 

By  letter  dated  October  20, 1995,  NSP 
informed  the  Commission  that  it  intends 
to  transfer  ownership  of  the  facility 
operating  licenses  for  Monticello 
Nuclear  Generating  Plant,  the  Prairie 
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Island  Nuclear  Generating  Plant,  Units  1 
and  2,  and  the  Prairie  Island  ISFSI  from 
NSP  to  a  newly  formed  NSP,  which  will 
result  from  a  merger  between  NSP  and 
WEC  Sub  Corp.,  a  subsidiary  of  ^ 

Wisconsin  Electric  Corporation  (WEC). 
In  connection  with  the  proposed 
transaction,  WEC  will  be  renamed 
Primergy  Corporation  (Primergy)  and 
will  own  two  operating  utility 
subsidiaries:  (1)  The  New  NSP,  which 
will  be  a  Wisconsin  corporation 
(referred  to  herein  as  "New  NSP"),  and 
(2)  a  current  WEC  subsidiary,  Wisconsin 
Electric  Power  Company  (WEPCO),  into 
which  Northern  States  Power 
(Wisconsin),  a  former  subsidiary  of  NSP, 
will  have  merged,  and  which  will  be 
called  Wisconsin  Energy  Company.  New 
NSP  will  continue  to  operate  primarily 
the  same  facilities  in  the  same  locations 
as  those  that  NSP  currently  does. 

The  transfer  of  Facility  Operating 
Licenses  Nos.  DPR-22.  DPR-42.  and 
DPR-60  is  subject  to  NRC's  approval 
under  10  CFR  50.80.  The  transfer  of 
Prairie  Island  ISFSI  License  No.  SNM- 
2506  is  subject  to  NRC's  approval  under 
10  CFR  72.50.  After  reviewing  the 
information  submitted  in  the  letter  of 
October  20, 1995,  and  other  information 
before  the  Commission,  the  NRC  staff 
has  determined  that  New  NSP  is 
qualified  to  hold  the  licenses  to  the 
extent  and  for  the  purposes  NSP  is  now  • 
authorized  to  hold  the  licenses,  and  that 
the  transfer,  subject  to  the  conditions  set 
forth  herein,  is  otherwise  consistent 
with  applicable  provisions  of  law, 
regulations,  and  orders  issued  by  the 
Commission.  These  findings  are 
supported  by  the  accompanying  safety 
evaluation  dated  April  1, 1997. 

m 

Accordingly,  pursuant  to  Sections 
161b,  161i,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
use  §§  2201(b),  2201  (i),  and  2234,  and 
10  CFR  50.80  and  10  CFR  72.50.  IT  IS 
HEREBY  ORDERED  that  the 
Commission  consents  to  the  proposed 
transfer  of  control  of  the  licenses 
described  herein  from  NSP  to  New  NSP 
subject  to  the  following:  (1)  The 
issuance  of  approved  amendments  fully 
reflecting  the  transfers  approved  by  this 
Order  at  the  time  such  transfers  are 
effected;  (2)  should  the  transfers  not  be 
completed  by  September  30, 1997,  this 
Order  shall  become  null  and  void 
provided,  however,  on  application  and 
for  good  cause  shown,  such  date  may  be 
extended;  and  (3)  New  NSP  shall 
provide  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulatipn  a  copy  of 
any  application,  at  the  time  it  is  filed, 
to  transfer  (excluding  grants  of  security 
interests  or  liens)  from  New  NSP  to  its 


parent  or  to  any  other  affiliated  • 
company,  facilities  for  the  production, 
transmission,  or  distribution  of  electric 
energy  having  a  depreciated  book  value 
exceeding  ten  percAit  (10%)  of  Now 
NSP's  consolidated  net  utility  plant,  as 
recorded  on  New  NSP's  books  of 
account,  consistent  with  NSP's  letter 
dated  August  28, 1996,  to  the  NRC. 
This  Order  is  effective  upon  issuance. 

IV 

By  May  12, 1997,  any  person 
adversely  affected  by  this  Order  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  Order.  Any  person 
requesting  a  hearing  shall  set  forth  with 
particularity  how  that  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d),  in  the  same  manner  as  is 
more  fully  discussed  below  regarding 
requests  for  hearing  and  petitions  for 
leave  to  intervene  in  connection  with 
proposed  facility  license  amendments. 

It  a  hearing  is  held  concerning  this 
Order,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
such  hearing. 

The  issue  to  be  considered  at  any 
such  hearing  shall  be  whether  this 
Order  should  be  sustained. 

Any  request  for  a  hearing  must  be 
filed  with  the  Secretary  of  the 
Conunission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Services 
Branch,  or  may  be  delivered  to  the 
Commission's  Public  Docixment  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  by  the  above 
date.  Copies  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  and  to  the 
Directors,  0£Bce  of  Nuclear  Reactor 
Regulation  and  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Gary 
Johnson,  Northern  States  Power 
Company,  414  Nicollet  Mall,  ^ 

Minneapolis,  MN  55401,  attorney  for 
the  licensee. 


With  respect  to  Facility  Operating 
Licenses  Nos.  DPR-22,  DPR-42,  and 
DPR-60,  described  herein,  notice  is 
hereby  given  that  the  Commission  is 
considering  the  issuance  of  amendments 
to  the  licenses  to  reflect  the  above 
transfer  approved  by  the  Commission. 
NSP  stated  in  a  letter  dated  December  6, 
1995,  that  the  application  does  not 
involve  a  request  for  any  change  in  the 
design,  operation,  or  administrative 
controls  of  the  Monticello  Nuclear 
Generating  Plant,  or  the  Prairie  Island 
Nuclear  Generating  Plant,  Units  1  and  2, 
or  any  change  in  the  terms  and 


conditions  of  the  existing  licenses  or  ' 
technical  specifications.  NSP  further 
stated  in  its  submittal  dated  October  20, 
1995,  that  the  financial  capability  of  the 
owner  and  operator  will  be  maintained, 
that  New  NSP  (as  owner  and  operator) 
will  remain  qualified  to  be  the  holder  of 
the  licenses,  and  that  the  transfer  of  the 
licenses  is  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission. 

Before  issuance  of  the  proposed 
facility  license  amendments,  the 
Conmiission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

The  Commission  has  made  a 
proposed  determination  that  the  fecility 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (.2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or 
(3)  involve  a  significant  reduction  in  the 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  NSP  has  submitted  its  analysis 
of  the  issue  of  no  significant  hazards 
consideration,  which  is  given  below: 

The  proposed  ameadment(s]  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

As  a  result  of  the  proposed  license 
amendmentls],  there  will  be  no  physical 
change  to  the  fecilities  and  all  Limiting 
Conditions  for  Operation,  Limiting  Safety 
System  Settings  and  Safety  Limits  specified 
in  the  Technical  Specifications  will  remain 
unchanged.  Also,  the  facilities'  Quality 
Assurance  Program,  Emergency  Plan, 
Security  Plan,  and  Operator  Training  and 
Requalification  Program  will  be  unaffected. 
Therefore,  this  amendment  will  not  cause  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendmentls]  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  proposed  amendmentls)  will  have  no 
effect  on  the  physical  configuration  of  the 
focilities  or  the  manner  in  which  they  will 
operate.  The  design  and  design  basis  of  the 
facilities  will  remain  the  same.  The  current 
safety  analyses  will  therefor»  remain 
complete  and  accurate  in  addressing  the 
design  basis  events  and  in  analyzing  accident 
response  and  consequences  for  the  facilities. 

The  Limiting  Conditions  for  Operations, 
Limiting  Safety  System  Settings  and  Safety 
Limits  specified  in  the  Technical  ' 

Specifications  for  the  facilities  are  not 
affiected  by  the  proposed  license 
amendmentls). 
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As  such,  the  conditions  for  which  th« 
design  basis  accident  analysis  have  been 
perfbnned  will  remain  valid.  Therefore,  the 
proposod  license  amendmentisl  cannot  create 
the  ptcssibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  propoeed  amendment(s)  %vill  net 
involve  a  significant  reduction  in  the  margin 
ofsafiBty. 

Facility  safety  margins  axe  established 
through  f-imiHrig  Conditions  for  Operation, 
[.imiting  Safety  System  Settings  and  Safety 
Limits  specified  in  the  Technical 
Specifications.  Since  there  will  be  no  change 
to  the  physical  design  or  operation  of  the 
fecilities,  there  will  be  no  change  to  any  of 
these  margins.  Thus  the  proposed  license 
amendment(s|  will  not  involve  a  significant 
reduction  in  any  margin  of  safety. 

Based  upon  the  analysis  and  description  of 
the  transaction  in  our  submittal  dated 
October  20,  1995,  the  proposed  license 
amendment(s)  only  reflects  a  change  in 
ownership  of  NSP  and  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated,  create  the  possibility  of  a  new  or 
difiiBrent  kind  of  accident  from  any  accident 
previously  evaluated,  or  involve  a  reduction 
in  a  margin  of  safety.  As  a  result,  the 
proposed  change  meets  the  requirements  of 
10  CFR  Part  50.  Section  50.95(c)  and  does  not 
involve  a  significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standartls  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  aiter  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  cinnunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  Ln  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occtir  very 
infrequently. 


Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  conmients  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  2, 1997,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  ^ility  operating  licenses,  and 
any  person  whose  interest  may  be 
affected  by  this  pnx:eeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Minneapolis  Public  Library,  Technology 
and  Science  Department,  300  Nicollet 
Mall,  Minneapolis,  Minnesota.  If  a 
request  for  a  bearing  or  a  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Scifety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  partic\ilarity  the  interest  of 
the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nattire  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  prticeeding;  (2)  the 
nature  and  extent  of  the  petitioner's 


property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  should  also 
identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  that  the 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board 
up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  siiall  file  a 
supplement  to  the  petition  to  intervene, 
which  must  include  a  list  of  the 
contentions  that  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of  < 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  that  supports  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  providing  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  The 
petitioner  must  provide  sufficient 
information  to  show  that  a  genuine 
dispute  exists  with  the  applicant  on  a 
material  issue  of  law  or  &ct. 
Contentions  shall  be  limited  to  matters 
within  the  scope  of  the  amendments 
under  consideration.  The  contention 
must  be  one  that,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  feils  to  file  such  a 
supplement  that  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  requests  involve  no 
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significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendment  requests  involve  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  When  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fi«e  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
1(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Niunber  N1023  and  the 
following  message  addressed  to  Mr. 
John  N.  Hannon:  petitioner's  name  and 
telephone  nimiber,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Coimsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Gary  Johnson, 
Northern  States  Power  Company,  414 
Nicollet  Mall,  Minneapolis,  MN  55401, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  on  the  basis  of  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for  the 
transfer  of  control  of  licenses  dated 
October  20, 1995,  the  application  for 
amendments  dated  December  6, 1995, 
and  NSP's  commitment  to  notify  NRC  of 
certain  transfers  of  assets  dated  August 
28, 1996,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Miimeapolis  Public 
Library,  Technology  and  Science 
Department,  300  Nicollet  Mall, 
Minneapolis,  Minnesota. 


Dated  at  Rockville,  Maryland,  this  1st  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
Carl  J.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  97-9303  Filed  4-10-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-387  50-388] 

Pennsylvania  Power  and  Light 
Company  Susquehanna  Steam  Electric 
Station,  Units  1  and  2;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-14 
and  NPF-22,  issued  to  Pennsylvania 
Power  and  Light  Company  (the 
licensee),  for  operation  of  Susquehanna 
Steam  Electric  Station.  Units  1  and  2, 
located  in  Luzerne  County, 
Pennsylvania. 

The  proposed  amendment  would 
change  the  technical  specifications  for 
each  unit  by  increasing  the  High 
(Upscale)  rod  block  setpoints  associated 
with  the  rod  block  monitor  (RBM) 
system  for  the  two  loop  and  single  loop 
operation.  Specifically,  the  nominal  trip 
setpoints  would  be  changed  fixim  0.63W 
+  41%  to  0.58W  +  52%  for  two  loop 
operation  and  from  0.63W  +  35%  to 
0.58W  +  47%  for  single  loop  operation. 
In  addition,  the  allowable  values  would 
be  changed  for  two  loop  operation  from 
0.63W  +  43%  to  0.58W  +  55%  and  for 
single  loop  operation  from  0.63W  +  37% 
to  0.58W  +  50%.  It  also  would  change 
the  RBM  channel  calibration  frequency 
requirements  from  quarterly  for  Unit  1 , 
bom  semiannually  for  Unit  2  to  during 
refueling  outage  periods;  and  the 
allowed  out-of-service  times*for  the 
RBM  system  from  24  hours  to  7  days 
with  one  RBM  channel  inoperable,  and 
from  one  hour  to  48  hours  with  both 
RBM  channels  inoperable. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  May  12, 1997,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 


subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Osterhout 
Free  Library,  Reference  Department.  71 
South  Franklin  Street,  Wilkes-Barre,  PA 
18701.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chakman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set    ^ 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  hais  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
prt>ceeding,  a  petitioner  shall  file  a 
supplement  to  the  f>etition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
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must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Conunission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  John  F. 
Stolz,  Director,  Project  Directorate  1-2: 
petitioner's  name  and  telephone 
nimiber,  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Kegioter  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counnl,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  and  to  Jay  Silberg,  Esquire,  Shaw, 
Pittman,  Potts  and  Trowbridge,  2300  N 
Street  NW..  Washington.  DC  20037. 
attorney  for  the  licensee. 


Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a. 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

'F'or  further  details  with  respect  to  this 
action,  see  the  applications  for 
amendment  dated  November  27,  1996, 
as  supplemented  February  12,  1997. 
which  are  available  for  public 
inspection  at  the  Conmiission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre,  PA  18701. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 

David  H.  JafE^ 

Senior  Project  Manager,  Project  Directorate 
t-2.  Division  of  Reactor  Projects — I/II.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  97-9395  Filed  4-10-97;  8:45  am] 
aiUJNG  COOE  7WQ-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No*.  50-387  and  50-388] 

Pennsylvania  Power  and  Light 
Company  Susquehanna  Steam  Electric 
Station,  Units  1  and  2  Environmantal 
Assessmer\t  and  Rnding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
14  and  DPR-22,  issued  to  Pennsylvania 
Power  and  Light  Company  (PP&L)  (the 
licensee),  for  the  operation  of 
Susquehanna  Steam  Electric  Station 
(SSES),  Units  1  and  2,  located  at  the 
licensee's  site  in  Luzerne  County. 
Pennsylvania. 


Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendment  will  add  to 
the  current  SSES  Technical 
Specifications  (TSs)  (Special  Test 
Exception  Section  3.10.7  and  3.10.8), 
the  Improved  Technical  Specifications 
Sections  (ITS)  3.10.3  and  3.10.4  in  a 
modified  format  and  with  applicable 
cross  references. 

The  proposed  action  is  in  accordance 
with  the  licensee's  amendment  request 
dated  February  11,  1997. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  plants  would  benefit  from 
improvement  and  standardization  of 
TSs.  The  "NRC  Interim  Policy 
Statement  on  Technical  Specification 
Improvements  for  Nuclear  Power 
Reactors,"  (52  FR  3788,  February  6. 
1987)  and  later  the  Final  Policy 
Statement  (58  FR  39132,  July  22, 1993), 
formalized  this  need.  To  facilitate  the    ' 
development  of  individual  ITS,  each 
reactor  vendor  owners  group  (OG)  and 
the  NRC  staff  developed  standard  TS 
(STS).  For  General  Electric  (GE)  plants, 
the  STS  are  NUREG-1433  for  BWR/4 
reactor  facilities  and  NUREG-1434  for 
BWR/6  facilities.  NUREG-1433  formed 
the  basis  of  the  SSES  ITS.  The  NRC 
Committee  to  Review  Generic 
Requirements  (CRGR)  reviewed  the  STS 
and  made  note  of  the  safety  merits  of  the 
STS  and  indicated  its  support  of 
conversion  to  the  STS  by  operating 
plants. 

Description  of  the  Proposed  Change 

The  February  11. 1997  submittal 
requested  that  two  sections  be  approved 
prior  to  the  staff  approval  of  the  entire 
ITS  to  adopt  Sections  3.10.3  and  3.10.4 
of  the  ITS  into  the  current  TS  Special 
Test  Exception  Sections  3.10.3  and 
3.10.4.  This  change  will  permit  control 
rod  testing  during  refueling  outages.  The 
only  creditable  accident  associated  with 
control  rod  testing  diiring  the  refuel 
outage  is  the  "Rod  Withdrawal  Error — 
Low  Power"  and  is  addressed  in  Section 
15.4.1  of  SSES  Updated  Final  Safety 
Analysis  Report  (UFSAR). 

The  February  11,  1997  request  is  part 
of  a  larger  amendment  request 
submitted  on  August  1, 1996.  The 
requests  are  based  on  NUREG-1433  and 
on  guidance  provided  in  the  above- 
referenced  Policy  Statement.  If  granted, 
the  amendments  would  completely 
rewrite,  reformat,  and  streamline  the 
existing  TSs.  Emphasis  is  placed  on 
human  factors  principles  to  improve 
clarity  and  understanding.  The  Bases 
section  would  be  significantly  expanded 
to  clarify  and  better  explain  the  purpose 


and  foundation  of  each  specification.  In 
addition  to  NUREG-1433,  portions  of 
the  existing  TSs  were  also  used  as  the 
basis  for  the  ITS.  Plant-specific  issues 
(unique  design  features,  requirements, 
and  operating  practices)  were  discussed 
at  length  with  the  licensee,  and  generic 
matters  with  the  CX^s. 

Environmental  Impacts  of  the  Proposed 
Action 

As  stated  above,  the  only  plausible 
consequence  of  the  proposed  action  is  a 
rod  withdrawal  error  during  low  power. 
The  effects  of  such  an  error  were 
analyzed  in  "Rod  Withdrawal  Error-Low 
Power,"  Section  15.4.1  of  the  UFSAR. 
This  analysis  indicates  that  withdrawal 
of  a  single  rod  during  refueling  is 
insufficient  to  cause  criticality  and  thus 
no  radioactive  materials  would  be 
released.  The  proposed  change  to  the 
TSs  does  not  change  this  conclusion. 

Additionally,  the  proposed  revision  to 
the  TS  was  found  to  provide  control  of 
plant  operations,  specifically  control  of 
rod  movement  during  Conditions  3  and 
4.  Thus,  reasonable  assurance  Mdll  be 
provided  that  the  health  and  safety  of 
thepublic  will  be  ade(^uately  protected. 

These  TS  changes  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluent  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occu{>ational 
radiation  exposure.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
TS  amendment. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
amendment  involves  features  located 
entirely  within  the  restricted  areas  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  impacts  associated  with  the 
proposed  amendment. 

Alternatives  to  the  Proposed  Actioii 

The  Commission  has  concluded  there 
are  no  significant  environmental 
impacts  associated  with  the  proposed 
amendment.  Any  alternatives  with 
equal  or  greater  environmental  impact 
need  not  be  evaluated.  As  an  alternative 
to  the  proposed  action,  the  staff 
considered  denial  of  the  proposed 
action.  Denial  o^  the  application  would 
result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  no-action  alternative 
action  are  similar. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  considered 
previously  in  the  Final  Environmental 
Statement  for  the  Susquehanna  Steam 
Electric  Station,  Units  1  and  2,  dated 
June  1981. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  March  27, 1997,  the  staff  consulted 
with  the  Pennsylvania  State  official,  Mr. 
David  Ney  of  the  Pennsylvania 
Department  of  Environmental 
Resources,  Bureau  of  Radiation 
Protection,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  February  11, 1997.  The  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW,  Washington.  DC  20555,  and  at  the 
local  public  document  room  located  at 
the  Osterhout  Free  Library,  Reference 
Department,  71  South  Franklin  Street, 
Wilkes-Barre,  PA  18701. 

Dated  at  Rockville,  Maryland,  this  4th  day 
April  of  1997. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz. 

Director.  Project  Directorate  1-2,  Division  of 
Reactor  Projects — I/U,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  97-9393  Filed  4-10-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Degradation  of  Control  Rod  Drive 
Mechanism  Nozzle  and  Other  Vessel 
Closure  Head  Penetrations;  Issued 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  issuance. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  Generic 
Letter  97-01  to  notify  all  holders  of 
operating  licenses  for  pressurized  water 
reactors  (PWRs),  except  those  who  have 
permanently  ceased  operations  and 
have  certified  that  fuel  has  been 
permanently  removed  from  the  reactor 


vessel,  of  the  need  for  information 
concerning  their  programs  for  ensuring 
the  timely  inspection  of  control  rod 
drive  mechanism  (CRDM)  and  other 
vessel  closure  head  p>enetrations.  The 
information  requested  is  needed  by  the 
NRC  staff  to  verify  compliance  with  10 
CFR  50.55a  and  10  CFR  Part  50, 
Appendix  A,  GDC  14,  and  to  determine 
whether  an  augmented  inspection 
program,  pursuant  to  10  CFR 
50.55a(g)(6)(ii),  is  required. 

The  proposed  generic  letter  is  a  "rule" 
for  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  (5 
U.S.C,  Chapter  8).  The  staff  has 
received  confirmation  from  the  Office  of 
Management  and  Budget  that  the 
generic  letter  is  a  non-major  rule. 

This  generic  letter  is  available  in  the 
NRC  Public  Docimient  Room  under 
accession  niunber  9703260336. 
DATES:  The  generic  letter  was  issued  on 
April  1,  1997. 
ADDRESSES:  Not  applicable. 
FOR  FURTHER  INFORMATION  CONTACT:  C.  E. 
Carpenter,  Jr.  at  (301)  415-2169. 
SUPPLEMENTARY  INFORMATION:  The  NRC 
staff  has  concluded  that  vessel  closure 
head  penetration  (VHP)  cracking  does 
not  pose  an  immediate  or  near  term 
safefy  concern.  In  the  long  term, 
however,  the  degradation  of  CRDM 
nozzles  and  other  VHPs  is  an  important 
safefy  consideration  that  warrants 
further  evaluation.  The  vessel  closure 
head  provides  the  vital  function  of 
maintaining  reactor  pressure  boundary. 
Cracking  in  the  VHPs  has  occurred  and 
is  expected  to  continue  to  occur  as 
plants  age.  The  NRC  staff  considers 
cracking  of  VHPs  to  be  a  safefy  concern 
for  the  long  term  based  on  the 
possibilify  of  (1)  Exceeding  the 
American  Sociefy  of  Mechanical 
Engineers  (ASME)  Code  for  margins  if 
the  cracks  are  sufficiently  deep  and 
continue  to  propagate  during 
subsequent  operating  cycles,  and  (2) 
eliminating  a  layer  of  defense  in  depth 
for  plant  sailBfy.  Therefore,  to  verify  that 
the  margins  required  by  the  ASME 
Code,  as  specified  in  10  CFR  50.55a  are 
met,  that  the  guidance  of  General  Design 
Criterion  14  of  Appendix  A  to  10  CFR 
Part  50  is  continued  to  be  satisfied,  and 
to  ensure  that  the  safefy  significance  of 
VHP  cracking  remains  low,  the  NRC 
staff  believes  that  an  integrated,  long- 
term  program,  which  includes  {}eriodic 
inspections  and  monitoring  of  VHPs,  is 
necessary.  In  addition,  the  NRC  staff 
finds  that  the  requested  information  is 
also  needed  to  determine  if  the 
imposition  of  an  augmented  inspection 
program,  pursuant  to  10  CFR 
50.55a(g}(6)(ii),  is  required  to  maintain 
public  health  and  safefy.  The  staff  is  not 
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establishing  a  new  position  for 
compliance  in  this  generic  letter. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 
Marylae  M.  Slo— on, 

Deputy  Director,  Division  of  Reactor  Program 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  97-9392  Filed  4-10-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Removal  of  the  Texas 
Instruments,  Incorporated,  Attleboro, 
Massachusetts  Site  Prom  the  NRC  Site 
Decommissioning  Management  Plan 
and  Termination  of  the  NRC  Ucense 
for  the  Facility 

SUMMARY:  This  notice  is  to  inform  the 
public  that  the  U.S.  Nuclear  Regulatory 
Commission  is  removing  the  Texas 
Instruments,  Incorporated,  Attleboro, 
Massachusetts  site  from  the  NRC  Site 
Decommissioning  Management  Plan 
(SDMP).  NfRC  has  determined  that 
remediation  of  residual  radioactive 
contamination,  as  a  result  of  past 
operations  with  NRC  licensed  material 
in  buildings  and  in  exterior  areas  on  the 
site,  has  successfully  been  completed 
and  the  facility  meets  the  current  NRC 
criteria  for  release  for  unrestricted  use. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Roberts,  Division  of  Radiation 
Safety  and  Safeguards,  Region  I,  475 
Allendale  Road.  King  of  Prussia,  PA 
19406.  Telephone:  (610)  337-5094. 
SUPPt£MENTARY  INFORMATION:  The  Texas 
Instruments,  Incorporated  site  in 
Attleboro,  Massachusetts  was  identified 
in  1990  by  NRC  as  a  site  where  residual 
radioactive  contamination  was  present, 
as  a  result  of  past  operations. 
Radioactive  contamination  was 
identified  by  Texas  Instruments  in  a 
former  burial  area  on  the  site.  In  order 
to  ensure  that  remediation  of  the  burial 
area  was  accomplished  in  a  timely 
manner,  NRC  added  this  site  to  its 
SDMP.  Contamination  in  three  of  the 
site  buildings,  as  well  as  additional 
exterior  contamination,  was 
subsequently  identified.  Texas 
Instruments  has  remediated  residual 
contamination  in  all  of  these  areas, 
performed  radiological  surveys 
throughout  the  entire  site  and  site 
buildings,  where  radioactive  materials 
may  have  been  used,  and  requested,  by 
letter  dated  October  29.  1996,  that  NRC 
remove  the  Attleboro,  Massachusetts 
site  from  the  SDMP  and  terminate  the* 
license. 


NRC  staff  has  periodically  inspected 
the  site  remediation  activities,  reviewed 
final  radiological  surveys  performed  by 
the  licensee's  contractors,  and 
performed  confirmatory  measurements 
at  the  site.  NRC  staff  has  determined 
that  the  facility  meets  the  requirements 
for  release  for  unrestricted  use  and  has 
removed  the  site  from  the  SDMP  and 
terminated  the  NRC  license. 

For  further  details  with  respect  to  this 
action,  documents  are  avaulable  for 
inspection  at  NRC's  Region  I  office 
located  at  475  Allendale  Road,  King  of 
Prussia.  PA  19406.  Persons  desiring  to 
review  documents  at  the  Region  I  office 
should  call  Ms.  Cheryl  Buracker  at  (610) 
337-5093  several  days  in  advance  to 
assure  that  the  documents  will  be 
readily  available  for  review. 

Dated  at  Rockville,  Maryland  this  7th  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 

lohn  W.N.  Hicksy, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
IFR  Doc.  97-9394  Filed  4-10-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22602;  File  No.  812-10476] 
EQ  Advisors  Trust,  et  al. 

April  4.  1997. 

AGENCY:  The  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  application  for  an 
exemption  pursuant  to  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCAMTS:  EQ  Advisors  Trust 
("Trust"),  The  Equitable  Life  Assurance 
Society  of  the  United  States 
("Equitable"),  Equitable  Distributors, 
Inc.  ("EDI"),  EQ  Financial  Consultants, 
Inc.  ("Manager")  and  certain  life 
insxirance  companies  and  their  separate 
accounts  investing  now  or  in  the  future 
in  the  Trust. 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  6(c)  of  the 
1940  Act  for  exemptions  from  Sections 
9(a),  13(a),  15(a),  and  15(b)  thereof  and 
Rules  6e-2(b)(l5)  and  6e-3(T)(b)(15) 
thereunder. 

SUMMARY  OF  APPUCATION:  Appliants  seek 
exemptive  relief  to  the  extent  necessary 
to  permit  shares  of  the  Trust  and  any 
other  investment  company  that  is 
designed  to  fund  variable  insurance 
products  and  for  which  Equitable,  EDI, 
the  Manager  of  any  of  their  affiliates 
may  serve  as  investment  adviser. 


manager,  administrator,  principal 
underwriter,  or  depositor  (collectively 
"Insurance  Products  Funds")  to  be  sold 
to  and  held  by  separate  accounts 
funding  variable  annuity  and  variable 
life  insurance  contracts  issued  by 
affiliated  or  unaffiliated  life  insurance 
companies  ("Participating  Insurance 
Companies")  or  qualified  pension  and 
retirement  plans  outside  of  the  separate 
account  context  ("Plans"). 
FlUNG  DATE:  The  application  was  filed 
on  December  31,  1996,  and  amended  on 
April  1,  1997. 

HEARING  AND  NOTIRCATION  OF  HEARING: 
An  order  granting  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Secretary  of  the  Commission  and 
serving  Applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  must  be  received  by  the 
Commission  by  5:30  p.m.  on  April  29, 
1997,  and  must  be  accompanied  by 
proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Jane  A.  Kanter,  Esq.. 
Katten  Muchin  &  Zavis,  1025  Thomas 
Jefferson  Street,  N.W.,  East  Lobby,  Suite 
700,  Washington,  D.C.  20007-5201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  B.  Koffler,  Staff  Attorney,  or 
Kevin  M.  Kirchoff,  Branch  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission. 

Applicants'  Representations 

1.  The  Trust  is  a  Delaware  business 
trust  which  is  registered  pursuant  to  the 
1940  Act  as  an  open-end,  management 
investment  company.  The  Trust  consists 
of  multiple  separately  managed 
investment  portfolios  ("Portfolios")  and 
may  in  the  fiiture  issue  shares  of 
additional  portfolios. 

2.  The  Trust  has  adopted  a  plan 
pursuant  to  Rule  18f-3  of  the  1940  Act 
in  order  to  offer  multiple  classes  of 
shares  of  each  of  its  Portfolios.  Two 
such  classes  are  currently  contemplated 
and  have  been  preliminarily  designated 


Class  lA  and  Class  IB.  In  addition,  the 
Trust  has  adopted  a  plan  pursuant  to 
Rule  12b-l  of  the  1940  Act  to  permit 
one  or  more  of  its  classes  of  shares  to 
pay  for  the  distribution  of  its  shares. 

3.  The  Manager,  the  investment 
manager  for  the  Trust,  is  a  corporation 
organized  pursuant  to  the  laws  of 
Delaware  and  is  registered  as  an 
investment  adviser  pursuant  to  the 
Investment  Advisers  Act  of  1940.  The 
Manager  is  responsible  for  providing 
investment  management  and 
administrative  services  to  the  Trust.  In 
the  exercise  of  its  responsibility,  the 
Manager  selects  other  registered 
investment  advisers  ("Advisers")  for  the 
Trust's  portfolios  and  monitors  the 
Advisers'  investment  programs  and 
results,  reviews  brokerage  matters, 
oversees  compliande  matters  and 
supervises  the  provision  of  services  by 
third  parties  such  as  the  Trust's 
custodian.  The  Manager  has  entered 
into  or  will  enter  into  investment 
advisory  agreements  with  the  Advisers 
that  will  be  primarily  responsible  for  the 
day-to-day  investment  program  of  each 
Portfolio.  The  Manager  also  serves  as 
the  principal  underwriter  for  the  Trust's 
Class  lA  shares.  The  Manager  is  an 
indirect,  wholly-owned  subsidiary  of 
Equitable. 

4r  Shares  of  each  Portfolio  may  be 
offered  to  insurance  company  separate 
accounts,  which  are  both  registered  and 
unregistered  under  the  federal  securities 
laws,  that  fund  variable  annuity 
contracts  or  variable  life  insurance 
policies  ("Contracts").  The  Trust 
initially  intends  to  offer  its  shares  to 
variable  annuity  and  variable  life 
insurance  separate  accounts  established 
by  Equitable. 

5.  Following  the  grant  by  the 
Commission  of  the  exemptive  order 
requested  by  the  application  to  which 
this  notice  relates,  shares  of  each 
Portfolio  may  be  offered  to  variable 
annuity  and  variable  life  insurance 
separate  accounts  established  by  other 
affiliated  and  unaffiliated  insurance 
companies. 

6.  The  Participating  Insurance 
Companies  will  establish  their  own 
separate  accounts  and  design  their  own 
Contracts.  Each  Participating  Insurance 
Company  will  have  the  legal  obligation 
of  satisfying  all  applicable  requirements 
under  the  federal  securities  laws.  The 
role  of  the  Insurance  Products  Funds,  so 
far  as  the  federal  securities  laws  are 
concerned,  will  be  limited  to  that  of 
offering  their  shares  to  separate 
accounts  of  the  Participating  Insurance 
Companies  and  the  Plans  and  of 
fulfilling  the  conditions  imposed  by  the 
Commission  provided  in  the  application 
to  which  this  notice  relates. 


7.  Shares  of  each  Portfolio  may  also  be 
offered  to  Plans.  The  Plans  may  choose 
any  of  the  Insurance  Products  Fvmds  as 
the  sole  investment  under  the  Plan  or  as 
one  of  several  investment  options. 
Participants  in  Plans  may  or  may  not  be  <; 
given  an  investment  choice  depending 
upon  the  Plan  itself. 

8.  The  Manager  and  Advisers  will  not 
act  as  an  investment  manager  or 
investment  adviser  to  any  of  the  Plans 
that  purchase  shares  of  any  of  the 
Insurance  Products  Funds,  unless 
permitted  by  applicable  law. 

Applicants'  Legal  Analysis  " 

1.  Applicants  ^uest  that  the 
Commission  issue  an  order  imder 
Section  6(c)  of  the  1940  Act  exempting 
them  from  Sections  9(a),  13(a),  15(a), 
and  15(b)  thereof  and  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15)  thereunder„to  the 
extent  necessary  to  permit  "mixed"  and 
"shared"  funding,  as  defined  below. 

2.  Section  6(c)  authorizes  the 
Commission  to  grant  exemptions  fiom 
the  provisions  of  the  1940  Act,  and  rules 
thereunder,  if  and  to  the  extent  that  an 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

3.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust,     . 
Rule  6e-2(b)(15)  under  the  1940  Act 
provides  partial  exemptions  fitim 
Sections  9(a),  13(a),  15(a),  and  15(b)  of 
the  1940  Act.  The  relief  provided  by  the 
rule  also  extends  to  the  investment 
adviser,  principal  underwriter,  and 
sponsor  or  depositor  of  a  separate 
accoimt. 

4.  The  exemptions  granted  by  Rule 
6e-2(b)(15)  are  available  only  where  all 
of  the  assets  of  the  separate  account 
consist  of  shares  of  one  or  more 
registered  manEigement  investment 
companies  which  offer  their  shares 
exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  company. 
Therefore,  the  relief  granted  by  Rule  6e- 
2(b)(15)  is  not  available  if  the  scheduled 
premium  variable  life  insurance 
separate  accoimt  owns  shares  of  a 
management  investment  company  that 
also  offers  its  shares  to  a  variable.^ 
annuity  separate  account  of  the  same 
insurance  company  or  an  affiliated  or 
unaffiliated  lif^  insurance  company. 
The  use  of  a  common  investment 
company  as  the  underlying  investment 
vehicle  for  both  variable  annuity 
contracts  and  scheduled  or  flexible 
premium  variable  life  insurance 


contracts  is  referred  to  herein  as  "mixed 
funding."  Also,  the  relief  granted  by 
Rule  6e-2(b)(15)  is  not  available  if  the 
scheduled  premium  variable  life 
insurance  separate  account  owns  shares 
of  an  underlying  management  company 
that  also  offers  its  shares  to  Plans. 

5.  In  addition,  the  relief  granted  by 
Rule  6e-2(b)(15)  is  not  available  if  the 
scheduled  premium  variable  life 
insurance  separate  account  owns  shares 
of  an  underlying  management 
investment  company  that  also  offers  its 
shares  to  separate  accounts  funding 
variable  contracts  of  one  or  more 
unaffiliated  life  insurance  companies. 
The  use  of  a  common  investment 
company  as  the  underlying  investment 
vehicle  for  separate  accounts  of 
unaffiliated  insurance  companies  is 
referred  to  herein  as  "shared  funding." 
Moreover,  because  the  relief  granted  by 
Rule  6e-2(b)(15)  is  available  only  where 
shares  are  offered  exclusively  to 
separate  accounts  of  insurance 
companies,  additional  relief  is  necessary 
if  the  shares  of  the  Insurance  Products 
Funds  are  also  to  be  sold  to  Plans. 

6.  In  coimection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  unit  investment  trust.  Rule  66- 
3(T)(b)(15)  under  the  1940  Act  provides, 
partial  exemptions  from  Secticms  9(a), 
13(a),  15(a),  and  15(b)  of  the  1940  AcL 
The  exemptions  granted  by  Rule  6e- 
3(T)(b)(15)  are  available  only  where  all 
of  the  assets  of  the  separate  account 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
exclusively  to  separate  accounts  of  the 
life  insurer„pr  of  any  affiliated  Ufe 
insurance  company,  offering  either 
scheduled  premium  variable  life 
insurance  contracts  or  flexible  premium 
variable  life  insurance  contracts,  or 
both;  or  which  also  offer  their  shares  to 
variable  annuity  separate  accounts  of 
the  life  insurer  or  of  an  affiliated  life 
insurance  company.  Thus,  Rule  6e- 
3(T)(b)(15)  grants  an  exemption  if  the 
imderlying  management  investment 
company  engages  in  mixed  funding,  but 
not  iJF  it  engages  in  shared  funding. 
Moreover,  because  the  relief  granted  by 
6e-3(T)(b)(15)  is  available  only  where 
shares  are  offered  exclusively  to 
separate  accounts  of  insurance 
companies,  additional  relief  is  necessary 
if  shares  of  the  Insurance  Products 
Funds  are  also  to  be  sold  to  Plans. 

7.  The  current  tax  law  permits  the 
Insurance  Products  Funds  to  increase - 
their  asset  base  through  the  sale  of  their 
shares  to  Plans.  Section  817(h)  of  the 
Internal  Revenue  Code  ("Code") 
imposes  certain  diversificatioii 
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requirement!  on  the  underlying  assets  of 
the  Contracts  invested  in  the  Insurance 
Products  Funds.  The  Code  provides  that 
such  Contracts  shall  not  be  treated  as  an 
annuity  contract  or  life  insvuance  policy 
for  any  period  in  which  the  underljring 
assets  are  not  adequately  diversified,  as 
prescribed  by  Treasury  regulations.  To 
meet  the  diversification  requirements, 
all  of  the  beneficial  interests  in  the 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  insurance  companies.  Treas.  Reg. 
§  1.817-5.  The  regulations  do,  however, 
contain  certain  exceptions  to  this 
requirement,  one  of  which  allows  shares 
in  an  investment  company  to  be  held  by 
the  trustee  of  a  qualified  pension  or 
retirement  plan  without  adversely 
affiecting  the  ability  of  shares  in  the 
same  investment  company  also  to  be 
held  by  the  separate  accounts  of 
insurance  companies  in  coimection 
with  their  Contracts.  Treas.  Reg.  S 1- 
817-5(f)(3}(iii). 

8.  Tlxe  promulgation  of  Rules  6e-2 
and  6e-3(T)  preceded  the  issuance  of 
these  treasury  regulations.  Given  the 
then-current  tax  law,  the  sale  of  shares 
of  the  same  investment  company  to  both 
separate  accounts  and  Plans  could  not 
have  been  envisioned  at  the  time  of  the 
adoption  of  Rules  6e-2(b)(15)  and  6e- 
3(T)(bKl5). 

9.  Applicants  assert  that  if  the 
Insurance  Products  Funds  were  to  sell 
their  shares  only  to  Plans,  no  exemptive 
relief  would  be  necessary.  Applicants 
state  that  none  of  the  relief  provided  for 
Rules  6e-2(bXl5)  and  6e-3(T)(b)(15) 
relates  to  Plans  or  to  a  registered 
investment  company's  ability  to  sell  its 
shares  to  Plans.  R  is  only  because  the 
separate  accounts  investing  in  the 
Insurance  Products  Funds  are 
themselves  investment  companies 
seeking  relief  under  Rules  6e-2  and  6e- 
3(T),  and  do  net  wish  to  he  denied  such 
relief  if  the  Insurance  Products  Funds 
sell  to  Plans,  that  Applicants  are 
applying  for  the  requested  relief. 

Disqualification 

10.  Section  9(a)(3)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  investment  adviser 
or  principal  underwriter  of  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)  (1)  or  (2). 
Rules  6e-2(b)(15)  (i)  and  (ii)  and  6e- 
3(T)(b)(15)  (i)  and  (ii)  provide  partial 
exemptions  from  Section  9(a)  under 
certain  circumstances,  subject  to  the 
limitations  discussed  above  on  mixed 
and  shared  funding.  These  rules 
provide:  (a)  that  the  eligibility 
restrictions  of  Section  9(a)  shall  not 


apply  to  persons  who  are  officers, 
director  or  employees  of  the  life  insurer 
or  its  affiliates  who  do  not  participate 
directly  in  the  management  or 
administration  of  the  underlying  fund; 
and  (b)  that  an  insvuer  shall  be  ineligible 
to  serve  as  an  investment  adviser  or 
principal  underwriter  of  the  underlying 
fund  only  if  an  affiliated  person  of  the 
life  insurer  who  is  disqualified  by 
Section  9(a)  participates  in  the 
management  or  administration  of  the 
underlying  fund. 

11.  Applicants  assert  that  applying 
the  restrictions  of  Section  9(a)  to  many 
individuals  in  a  typical  insurance 
company  complex,  most  of  whom  will 
have  no  involvement  in  matters 
pertaining  to  underlying  investment 
companies  funding  the  separate 
accounts  of  the  Participating  Insurance 
Companies,  would  serve  no  regulatory 
purpose. 

12.  Applicants  submit  that  there  is  no 
regulatory  purpose  in  denying  the 
partial  exemptions  because  of  mixed 
and  shared  funding  and  sales  to  Plans. 
Applicants  submit  that  sales  to  those 
entities  do  not  change  the  fact  that  the 
purposes  of  the  1940  act  are  not 
advanced  by  applying  the  prohibitions 
of  Section  9(a)  to  persons  in  a  life 
instuance  complex  who  have  no 
involvement  in  the  underlying  fund. 

Pass-Through  Voting 

13.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  assume  the  existence  of  a 
pass-through  voting  requirement  with 
respect  to  management  investment 
company  shares  held  by  a  separate 
account.  Applicants  state  that  pass- 
through  voting  privileges  will  be 
provided  by  the  Participating  Insurance 
Companies  so  long  as  the  Commission 
interprets  the  1940  Act  to  require  pass- 
through  voting  privileges  for  Contract 
owners. 

14.  Rules  6e-2{b)(15)(iii)  and  6e- 
3(T)(bMl5)(iii)  provide  partial 
exemptions  form  Sections  13(a),  15(a), 
and  15(b)  of  the  1940  Act  to  the  extent 
these  sections  have  been  deemed  by  the 
Commission  to  require  pass-through 
voting  with  respect  to  management 
investment  company  shares  held  by  a 
separate  account,  to  permit  the 
insurance  company  to  disregard  the 
voting  instructions  of  its  Contract 
owners  in  certain  circumstances.  Rules 
6e-2(bMl5)(iii)(A)  and  6e- 
3(T)(15)(b)(iii)(A)  provide  that  an 
insurance  company  may  disregard  the 
voting  instructions  of  its  Contract 
owners  with  respect  to  the  investments 
of  an  underlying  investment  company 
or  any  contract  between  an  investment 
company  and  its  investment  adviser, 
when  required  to  do  so  by  an  insiuance 


regulatory  authority.  Rules  6e- 
2(b)(15)(iii)(B)  and  6e-3(T)(b)(15)(iii)(B) 
provide  that  the  insurance  company 
may  disregard  the  voting  instructions  of 
its  Contract  owners  if  the  Contract 
owners  initiate  any  change  in  the 
underlying  investment  company's 
investment  objectives,  principal  "* 

underwriter,  or  investment  adviser, 
provided  that  disregarding  such  voting 
instructions  is  reasonable  and  complies 
with  the  other  provisions  of  Rules  6e- 
2  and  6e-3(T).  « 

15.  Rule  6e-2  recognizes  that  a 
variable  life  instirance  contract  has 
important  elements  tinique  to  insurance 
contracts,  and  is  subject  to  extensive 
state  regulation.  Applicants  assert  that 
in  adopting  Rule  6e-2(b)(15)(iii),  the 
Commission  expressly  recognizes  that 
exemptions  from  pasS-through  voting 
requirements  were  necessary  to  assure 
the  solvency  of  the  life  insurer  and 
performance  of  its  contractual 
obligations  by  enabling  an  insurance 
regulatory  authority  or  the  life  insurer  to 
act  when  certain  proposals  reasonably 
could  be  expected  to  increase  the  risks 
undertaken  by  the  life  insurer. 
Applicants  state  that,  in  this  respect, 
flexible  premium  variable  life  insurance 
contracts  are  subject  to  substantially  the 
same  state  insurance  regtilatory 
authority;  therefore,  the  corresponding 
provisions  of  Rule  6e-3(T)  were  adopted 
in  recognition  of  the  same  factore. 

16.  Applicants  further  represent  that 
the  ofiiar  and  sale  of  the  Insurance 
Products  Funds'  shares  to  Plans  will  not 
have  any  impact  on  the  relief  requested 
in  this  regard.  Shares  of  the  Insurance 
Products  Funds  sold  to  Plans  will  be 
held  by  the  trustee(s)  (or  custodian(s))  of 
the  Plans  as  required  by  Section  403(a) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended 
("ERISA").  Section  403(a)  also  provides 
that  the  trustee(s)  must  have  exclusive 
authority  and  discretion  to  manage  and 
control  Plan  investments  with  two 
exceptions:  (a)  when  the  Plan  expressly 
provides  that  the  Fund  Trustee(s)  is 
(are)  subject  to  the  direction  of  a  named 
fiduciary  who  is  not  a  trustee,  in  which 
case  the  Trustee(s)  is  (are)  subject  to 
proper  directions  made  in  accordance 
with  the  terms  of  the  Plan  and  not 
contrary  to  ERISA;  and  (b)  when  the 
authority  to  manage,  acquire  or  dispose 
of  assets  of  the  Plan  is  delegated  to  one 
or  more  investment  managers  pursuant 
to  Section  402(c)(3)  of  ERISA.  Unless 
one  of  the  two  exceptions  stated  in 
Section  403(a)  applies.  Plan  trustees 
have  the  exclusive  authority  and 
responsibility  for  voting  proxies.  Where 
a  named  fiduciary  appoints  an 
investment  manager,  the  investment 
manager  has  the  responsibility  to  vote 


the  shares  held  unless  the  right  to  vote 
such  shares  is  reserved  to  the  trustees  or 
to  the  named  fiduciary.  In  any  event, 
there  is  no  pass  through  voting  to  the 
participants  in  the  Plans.  Accordingly, 
Applicants  note  that  unlike  the  case 
with  separate  accounts,  of  Participating 
Insurance  Companies,  the  issue  of  the 
resolution  of  material  irreconcilable 
conflicts  with  respect  to  voting  is  not 
present  with  respect  to  the  Plans. 

Conflicts  of  Interest 

17.  Applicants  state  that  no  increased 
conflicts  of  interest  would  be  presented 
by  the  granting  of  the  requested  relief. 
Applicants  assert  that  shared  funding  by 
imaffiliated  insurance  companies  does 
not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several  states.  For  example,  when 
different  Participating  Insurance 
Companies  are  domiciled  in  different 
states,  it  is  possible  that  the  state 
insurance  regulatory  body  in  a  state  in 
which  one  Participating  Insurance 
Company  is  domiciled  could  require 
action  that  is  inconsistent  with  the 
requirements  of  insurance  regulators  in 
one  or  more  other  states  in  which  other 
Participating  Insurance  Companies  are 
domiciled.  Applicants  assert  that  this 
possibility  is  no  different  and  no  greater 
than  exists  when  a  single  issuer  and  its 
affiliates  offer  their  insiuance  products 
in  several  states,  as  currentiy  is 
permitted. 

18.  Applicants  submit  that  affiliations 
do  not  reduce  the  potential  for 
differences  in  state  regulatory 
requirements.  Affiliated  insurers  may  be 
domiciled  in  different  states  and  be 
subject  to  differing  state  law 
requirements.  In  any  event,  the 
conditions  proposed  below  (which  are 
adapted  from  the  conditions  included  in 
Rule  6e-3(T)(b)(15))  are  designed  to 
safeguard  against  any  adverse  effects 
that  differences  among  state  regulatory 
requirements  may  produce.  If  a 
particular  state  insurance  regulatory 
decision  conflicts  with  the  majority  of 
other  state  regulators,  then  the  affected 
insurer  will  be  required  to  withdraw  its 
separate  account's  investment  in  the 
relevant  Insurance  Products  Fund. 

19.  Similariy,  affiliation  does  not 
eliminate  the  poteotial  for  divergent 
judgments  as  to  when  a  Participating 
Insurance  Company  could  disregard 
Contract  owner  voting  instructions.  The 
potential  for  disagreement  is  limited  by 
the  requirement  in  Rules  6e-2  and  6e- 
3(T)  that  the  insurance  company's 
disregard  of  voting  instructions  be 
reasonable  and  based  on  specific  good- 
faith  determinations.  However,  if  a 
Participating  Insurance  Company's 


decision  to  disregard  Contract  owner 
voting  instructions  represents  a 
minority  position  or  would  preclude  a 
majority  vote  approving  a  particular 
change,  then  such  Participating 
Insurance  Company  may  be  required,  at 
the  election  of  the  relevant  Insurance 
Products  Fund,  to  withdraw  its  separate 
account's  investment  in  that  Insurance 
Product  Fund,  and  no  charge  or  penalty 
will  be  imposed  as  a  result  of  such 
withdrawal. 

20.  Applicants  submit  that  there  is  no 
reason  why  the  investment  policies  of 
an  Insurance  Product  Fund  with  mixed 
funding  would  or  should  be  materially 
different  fit>m  what  they  would  or 
should  be  if  such  investment  company 
or  portfolio  thereof  funded  only  variable 
annuity  contracts  or  only  variable  life 
insurance  policies.  Hence,  there  is  no 
reason  to  believe  that  confUcts  of;t 
interest  would  result  from  mixed 
funding.  Moreover,  the  Insurance 
Product  Fund  will  not  be  managed  to 
favor  or  disfavor  any  particular  insurer, 
type  of  Contract  or  Plan. 

21.  Applicants  note  that  no  one 
investment  strategy  can  be  identified  as 
appropriate  to  a  particular  insurance  , 
product.  Each  pool  of  variable  annuity 
and  variable  life  insurance  Contract 
owners  is  composed  of  individuals  of 
diverse  financial  status,  age,  insurance, 
and  investment  goals.  An  investment 
company  supporting  even  one  type  of    . 
insurance  product  must  accommodate 
these  diverse  factors. 

22.  As  noted  above.  Section  817(h)  of 
the  Code  imposes  certain  diversification 
standards  on  the  underlying  assets  of 
variable  aimuity  contracts  and  variable 
life  insurance  contracts  held  in  the 
portfolios  of  management  investment 
companies,  such  as  those  held  in  each 
separate  portfolio  of  the  Insurance 
Product  Funds.  Treasury  Regulation 
1.817-5(f)(3)(iii).  which  established 
diversification  requirements  for  such 
portfolios,  specifically  permits 
"qualified  pension  or  retirement  plans" 
and  insurance  company  separate 
accounts  to  share  the  same  underlying 
investment  company.  Applicants  assert 
that,  therefore,  neither  the  Code,  nor  the 
Treasury  Regulations,  nor  the  revenue 
rulings  thereunder  recognize  any 
inherent  conflicts  of  interests  if  Plans, 
variable  annuity  separate  accounts,  and 
variable  life  insurance  separate  accounts 
all  invest  in  the  same  underlying 
management  investment  company. 

23.  Applicants  state  that  while  there 
are  differences  in  the  manner  in  which 
distributions  are  taxed  for  variable 
annuity  contracts,  variable  life 
insurance  contracts  and  Plans,  the  tax 
consequences  do  not  raise  any  conflicts 
of  interest.' When  distributions  are  to  be 


made,  and  the  separate  accounts  or  the 
Plans  cannot  net  purchase  payments  to 
make  the  distributions,  the  separate 
accounts  or  the  Plans  wrill  redeem 
shares  of  the  Insurance  Products  Funds 
at  their  net  asset  value.  The  Plans  will 
then  make  distributions  in  accordance 
with  the  temts  of  the  Plans  and  each 
Participating  Insurance  Company  will 
make  distributions  in  accordance  with 
the  terms  of  its  Contract. 

24.  Applicants  state  that  it  is  possible 
to  provide  an  equitable  means  of  giving 
voting  rights  to  Contract  owners. 
Applicants  represent  that  the  Insurance 
Products  Funds  vrill  inform  each 
Participating  Insurance  Company  of  its 
respective  share  of  ownership  in  each 
separate  account  and  will  also  inform 
the  trustees  of  the  Plans  of  their 
respective  share  in  the  Insurance 
Products  Funds.  The  Participating 
Insurance  Companies  will  then  solicit 
voting  instructions  in  accordance  with 
Rules  6e-2  and  6e-3(T). 

25.  Applicants  submit  that  the  ability 
of  the  Funds  to  sell  their  respective 
shares  directiy  to  Plans  does  not  create 
a  "senior  security"  as  defined  under 
Section  18(g)  of  the  1940  Act,  with 
respect  to  any  Contract  owner  as 
opposed  to  a  participant  under  a  Plan. 
Regardless  of  the  rights  and  benefits  of 
participants  under  the  Plans,  or  Contract 
owners  under  Contracts,  the  Plans  and 
the  separate  accounts  have  rights  only 
with  respect  to  their  respective  shares  of 
the  Insurance  Products  Funds.  They  can 
redeem  such  shares  only  at  their  net 
asset  value.  No  shareholder  of  any  of  the 
Insurance  Products  Funds  has  any 
preference  over  any  other  shareholder 
with  respect  to  distribution  of  assets  or 
payment  of  dividends. 

26.  Applicants  assert  that  there  are  no 
conflicts  between  the  Contract  owners 
of  the  separate  accounts  and  the 
participants  under  the  Plans  with 
respect  to  the  state  insurance 
commissioners'  veto  powers  over 
investment  objectives.  The  basic 
premise  of  shareholder  voting  is  that  not 
all  shareholders  may  agree  with  a 
particular  proposal.  The  state  insurance 
commissioners  have  been  given  the  veto 
power  in  recognition  of  the  fact  that 
insurance  companies  cannot  simply 
redeem  their  separate  accoimts  out  of 
one  fund  and  invest  in  another.  Time- 
consuming,  complex  transactions  must 
be  imdertaken  to  accomplish  such 
redemptions  and  transfers.  On  the  other 
hand,  trustees  of  Plans  or  participants  in 
participant-directed  Plans  can  make 
such  a  decision  quickly  and  implement 
the  redemption  of  their  shares  from  an 
Insurance  Products  Fund.and  reinvest 
in  another  funding  vehicle  without  the 
same  regulatory  impediments  or,  as  is 
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the  case  with  most  Plans,  even  hold 
cash  pending  suitable  investment.  Based 
on  the  foregoing,  Applicants  maintain 
that  even  if  there  should  arise  issues 
where  the  interests  of  Contract  owners 
and  the  interests  of  Plans  or  participants 
in  Plans  are  in  conflict,  the  issues  can 
be  almost  immediately  resolved  because 
the  trustees  of  the  Plans  can,  on  their 
own,  redeem  shares  out  of  an  Insurance 
Products  Fund. 

27.  Applicants  assert  that  various 
factors  have  kept  more  insurance 
companies  from  ofiiaring  Contracts  than 
currently  do  so.  These  factors  include 
the  costs  of  organizing  and  operating  a 
fund  medium,  the  lack  of  expertise  with 
respect  to  investment  management  and 
the  lack  of  public  name  recognition  as 
investment  experts.  Smaller  life 
insurance  companies  may  not  find  it 
economically  feasible,  or  within  their 
investment  or  administrative  expertise, 
to  enter  the  variable  contract  business 
on  their  own. 

28.  Applicants  assert  that  use  of  the 
Insurance  Products  Funds  as  common 
investment  media  for  the  Contracts 
would  ameliorate  these  concerns. 
Participating  Insurance  Companies 
would  benefit  not  only  from  the 
investment  management  and  advisory 
expertise  of  the  Manager  and  Advisers, 
but  also  from  the  cost  efficiencies  and 
investment  flexibility  afforded  by  a  large 
pool  of  assets.  Therefore,  making  the 
Insurance  Products  Fimds  available  for 
mixed  and  shared  funding  will 
encourage  more  insiuance  companies  to 
offer  Contracts.  This  should  result  in 
increased  competition  with  respect  to 
both  Contract  design  and  pricing,  which 
can  be  expected  to  result  in  more 
product  variation  and  lower  changes. 
Contract  owners  would  benefit  because 
mixed  and  shared  funding  should 
eliminate  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds.  Moreover,  Applicants 
assert  that  the  sale  of  shares  of 
Insurance  Products  Funds  to  Plans 
should  result  in  an  increas«Ki  amount  of 
assets  available  for  investment  by  such 
Insurance  Products  Funds.  This,  in  turn, 
should  inure  to  the  benefit  of  Contract 
owners  by  promoting  economies  of 
scale,  by  permitting  increased  safety 
through  greater  diversification,  and  by 
making  the  addition  of  new  Portfolios  to 
the  Trust  or  to  each  of  the  Insurance 
Products  Fimds  more  feasible. 

29.  Applicants  assert  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 

Applicant's  Conditions 

To  the  extent  required  by  the 
Commission,  Applicants  consent  to  the 
folloMring  conditions: 


1 .  A  majority  of  the  Board  of  Trustees 
or  Board  of  Directors  (the  "Board")  of 
each  Insurance  Products  Fimd  will 
consist  of  persons  who  are  not 
"interested  persons"  thereof,  as  defined 
by  Section  2(a)(19)  of  the  1940  Act  and 
the  rules  thereunder  and  as  modified  by 
any  applicable  orders  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona  fide 
resignation  of  any  trustee(s)  or 
diiector(s),  then  the  operation  of  this 
condition  shall  be  suspended:  (a)  for  a 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  The  Boards  will  momtor  their 
respective  Insurance  Products  Funds  for 
the  existence  of  any  material 
irreconcilable  conflict  among  the 
interests  of  the  Contract  owners  of  all 
the  separate  accounts  investing  in  the 
Insurance  Products  Funds  and  the 
participants  in  Plans  investing  in  the 
Insurance  Products  Funds.  A  material 
irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  an 
action  by  any  state  insurance  regulatory 
authori^;  (b)  a  change  in  applicable 
federal  or  state  insurance,  tax,  or 
securities  laws  or  regidations,  or  a 
public  ruling,  private  letter  ruling,  no 
action  or  interpretative  letter,  or  any 
similar  action  by  insiirance,  tax,  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  tlie  investments  of  the 
Insiirance  Products  Funds  are  being 
managed;  (e)  a  difference  in  voting 
instructions  given  by  variable  annuity 
Contract  owners  and  variable  life 
insurance  policy  owners;  (f)  a  decision 
by  a  Participating  Insiuance  Company  to 
disregard  the  voting  instructions  of 
Contract  owners;  or  (g)  if  applicable,  a 
decision  by  a  Plan  to  disregard  the 
voting  instructions  of  its  participants. 

3.  Participating  Insurance  Companies, 
the  Manager,  the  Advisers,  and  any  Plan 
that  executes  a  fund  participation 
agreement  upon  becoming  an  OMmer  of 
ten  percent  (10%)  or  more  of  the  assets 
of  an  Insurance  I^nducts  Fund  (a 
"Participating  Qualified  Plan")  we 
report  any  such  potential  or  existing 
conflicts  to  the  Board  of  any  relevant 
Insurance  Products  Fund.  Participating 
Insurance  Companies,  the  Manager,  the 
Advisers,  and  Participating  Qualified 
Plans  will  be  responsible  for  assisting 
the  appropriate  Board  in  carrying  out  its 
responsibilities  under  these  conditions 
by  providing  the  Board  with  all 


information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  includes,  but  is  not  limited  to,  an 
obligation  by  a  Participating  Insurance 
Company  to  inform  the  appropriate 
Board  whenever  voting  instructions  of 
Contract  owners  are  disregarded,  and,  if 
pass-through -voting  is  applicable,  an 
obligation  by  each  Participating 
Qualified  Plan  to  inform  the  Board 
whenever  it  has  detwinined  to  disregard 
the  voting  instructions  of  its 
participants.  The  responsibility  to  report 
such  information  and  conflicts  and  to 
assist  the  Board  will  be  contractual 
obligations  of  all  Participating  Qualified 
Plans,  and  such  agreements  shall 
provide  that  these  responsibilities  will 
be  carried  out  Mdth  a  view  only  to  the 
interests  of  participants  in  such  Plans. 
4.  If  it  is  determined  by  a  majority  of 
the  Board  of  an  Insurance  Products 
Fund,  or  by  a  majority  of  its 
disinterested  trustees  or  directors,  that  a 
material  irreconcilable  conflict  exists, 
the  relevant  Participating  Insurance 
Companies  and  Plans  will,  at  their 
expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  the  disinterested  trustees  or 
directors),  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
material  irreconcilable  conflict.  Such 
steps  could  include:  (a)  withdrawing  the 
assets  allocable  to  some  or  all  of  the 
separate  accounts  from  the  Insurance 
Prt>ducts  Fund  or  any  portfolio  thereof 
and  reinvesting  such  assets  in  a 
different  investment  medium,  which 
may  include  another  portfolio  of  an 
Insxuance  Products  Fund  or  another 
Insurance  Products  Fund;  (b)  submitting 
the  question  of  whether  such 
withdrawal  should  be  implemented  to  a 
vote  of  all  afiiected  Contract  owners  and, 
as  appropriate,  withdrawing  the  assets 
of  any  appropriate  group  (i.e.,  variable 
annuity  Contract  owners  or  variable  life 
insurance  Contract  owners  of  one  of 
more  Participating  Insurance 
Companies)  that  votes  in  favot  of  such 
withdrawal,  or  offering  to  the  affected 
Contract  owners  the  option  of  making 
such  a  change;  (c)  withdrawing  the 
assets  allocable  to  some  or  all  of  the 
Plans  from  the  Insurance  Products  Fund 
or  any  portfolio  thereof  and  reinvesting 
such  assets  in  a  different  investment 
mediiun,  which  may  include  another 
portfolio  of  an  Insurance  Products  Fund 
or  another  Insurance  Products  Fund; 
and  (d)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  accoimt.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Participating  Insurance  Company's 
decision  to  disregard  Contract  owner 
voting  instructions  and  that  decision 


represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  InSHirance  Company  may 
be  required,  at  the  election  of  the 
Insurance  Products  Fund  to  withdraw 
its  separate  account's  investment  in 
such  Insurance  Products  Fund,  and  no 
charge  or  penalty  will  be  imposed  as  a 
result  of  such  withdrawal.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Plan's  decision  to  disregard  its 
participants'  voting  instructions,  if 
applicable,  and  that  decision  represent 
a  minority  position  or  would  preclude 
a  majority  vote,  the  Plan  may  be 
required,  at  the  election  of  the  relevant 
Fund,  to  withdraw  its  investment  in 
such  Fund,  and  no  charge  or  penalty 
will  be  imposed  as  a  result  of  such 
withdrawal.  To  the  extent  permitted  by 
applicable  law,  the  responsibility  of 
taking  remedial  action  in  the  event  of  a 
Board  determination  of  a  material 
irreconcilable  conflict  and  bearing  the 
cost  of  such  remedial  action  will  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Participating  Qualified  Plans  under 
their  agreements  governing  their 
participation  in  the  Insurance  Products 
Funds,  and  these  responsibilities  will  be 
carried  out  with  a  view  only  to  the 
interests  of  Contract  owners  and 
participants  in  such  Plans,  as 
applicable.  For  purposes  of  this 
condition  4,  a  majority  of  the 
disinterested  members  of  the  applicable 
Board  will  determine  whether  or  not 
any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but  in  no  event  will  the 
relevant  Insurance  Products  Fimd,  the 
Manager  or  the  Advisers  be  required  to 
establish  a  new  funding  medium  for  any 
Contract.  No  Participating  Insurance 
Company  shall  be  required  by  this 
condition  4  to  establish  a  new  funding 
medium  for  any  Contract  if  any  offer  to 
do  so  has  been  declined  by  vote  or  a 
majority  of  Contract  owners  materially 
and  adversely  affected  by  the  material 
irreconcilable  conflict.  Further,  no  Plan 
shall  be  required  by  this  condition  4  to 
establish  a  new  funding  mediimi  for  any 
Qualifiefl  Plan  if:  (a)  a  majority  of  its 
participants  materially  and  adversely 
affected  by  the  irreconcilable  material 
conflict  vote  to  decline  such  offer,  or  (b) 
pursuant  to  governing  Plan  dociunents 
and  applicable  law,  the  Qualified  Plan 
makes  such  decision  without  a  vote  of 
its  participants. 

5.  Any  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implications  will  be 
made  known  promptly  and  in  writing  to 
all  Participating  Insurance  Companies 
and  all  Plans. 


6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  Contract  owners  so  long 
as  the  Commission  interprets  the  1940 
Act  to  require  pass-through  voting 
privileges  for  Contract  owners. 
Accordingly,  the  Participating  Insurance 
Companies  will  vote  shares  of  the 
Insurance  Products  Funds  held  in  their 
separate  accounts  in  a  manner 
consistent  wi&i  voting  instructions 
timely  received  from  Contract  owners. 
Participating  Insurance  Companies  will 
be  responsible  for  assuring  that  each  of 
their  separate  accounts  participating  in 
an  Insurance  Products  Fimd  calculates 
voting  privileges  in  a  maimer  consistent 
with  other  Participating  Insurance 
Companies.  The  obligation  to  calculate 
voting  privileges  in  a  manner  consistent 
with  all  other  separate  accounts 
investing  in  the  Insurance  Products 
Fund  will  be  a  contractual  obligation  of 
all  Participating  Insurance  Companies 
under  their  agreements  governing  their 
participation  in  the  Insurance  Products 
Fund.  Each  Participating  Insurance 
Company  will  also  vote  shares  for 
which  it  has  not  received  timely  voting 
instructions  from  Contract  owners  as 
well  as  shares  attributable  to  it  in  the 
same  proportion  as  it  votes  shares  for 
which  it  has  received  voting 
instructions  from  Contract  owners.  Each 
Plan  will  vote  as  required  by  applicable 
law  and  governing  Plan  documents. 

7.  All  reports  of  potential  or  existing 
conflicts  received  by  a  Board,  and  all 
Board  actions  with  regard  to 
determining  the  existence  of  a  conflict 
of  interest,  notifying  Participating 
Insurance  Companies  and  Plans  of  a 
conflict,  and  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  appropriate  Board  or 
other  appropriate  records,  and  such 
minutes  or  other  records  shall  be  made 
available  to  the  Commission  upon 
request. 

8.  Each  Insurance  Products  Fund  will 
notify  all  Participating  Insurance 
Companies  that  separate  account 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  Each 
Insurance  P'roducts  Fund  will  disclose 
in  its  prospectus  that:  (a)  shares  of  the 
Insurance  Products  Fund  are  offiered  to 
insurance  company  separate  accounts 
on  a  mixed  and  shared  funding  basis 
and  to  Plans;  (b)  material  irreconcilable 
may  arise  between  the  interests  of 
various  Contract  owners  participating  in 
the  Insurance  Products  Fund  and  the 
interests  of  Plans  investing  in  the 
Insurance  Products  Fund;  and  (c)  the 
Board  of  such  Insurance  Products  Fund 
will  monitor  events  in  order  to  identify 


the  existence  of  any  material 
irreconcilable  conflict  and  to  determine 
what  action,  if  any,  should  be  taken  in 
response  to  such  material  irreconcilable 
conflict. 

9.  Each  Insurance  Products  Fund  will 
comply  with  all  provisions  of  the  1940 
Act  requiring  voting  by  shareholders 
(which,  for  these  purposes,  will  be  the 
persons  having  a  voting  interest  in  the 
shares  of  the  Insurance  Products  Fimd), 
and,  in  particular,  each  Insurance 
Products  Fund  will  either  provide  for 
annual  shareholder  meetings  (except  to 
the  extent  that  the  Commission  may 
interpret  Section  16  of  the  1940  Act  not 
to  require  such  meetings)  or  comply 
with  Section  16(c)  of  the  1940  Act,  as 
well  as  with  Section  16(a),  and,  if 
applicable.  Section  16(b)  of  the  1940 
Act.  Further,  each  Insurance  Products 
Fund  will  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  trustees 
or  directors  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

10.  If  and  to  the  extent  that  Rules  6e- 
2  and  6e-3(T)  are  amended  (or  in  Rule 
6»-3  under  the  1940  Act  is  adopted)  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act  or  the  rules 
thereunder  v«rith  respect  to  mixed  and 
shared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  Order 
requested  by  the  Applicants,  then  the 
Insurance  F^txlucts  Funds  and/or  the 
Participating  Insurance  Companies,  as 
appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rules 
6e-2  and  6e-3(T),  as  amended,  and  Rule 
6e-3,  as  adopted,  to  the  extend 
applicable. 

11.  No  less  frequently  than  aimually, 
the  Participating  Insurance  Companies 
and  Participating  Qualified  Plans,  the 
Manager,  and  the  Advisers,  shall  submit 
to  each  Board  such  reports,  materials,  or 
data  as  the  Board  may  reasonably 
request  so  that  the  Board  may  cany  out 
fully  the  obligations  imposed  upon  it  by 
the  conditions  contained  in  this 
Application.  Such  reports,  materials, 
and  data  shall  be  submitted  more 
frequently  if  deemed  appropriate  by  the 
Board.  The  obligations  of  the 
Participating  Insurance  Companies  and 
Participating  Qualified  Plans  to  provide 
these  reports,  materials,  and  data  shall 
be  a  contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Participating  Qualified  Plans  under  the 
agreements  governing  their  participation 
in  the  Insurance  Products  Funds. 

12.  If  a  Plan  should  ever  become  an 
owner  of  ten  percent  (10%)  or  more  of 
the  assets  of  an  Insurance  Products 
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Fund,  such  Plan  will  execute  a  fund 
participation  agreement  with  such 
Insurance  Products  Fund  including  the 
conditions  set  forth  herein  to  the  extent 
applicable.  A  Plim  will  execute  an 
investor  application  containing  an 
acknowledgment  of  thi.s  condition  at  the 
time  of  its  initial  purchase  of  any 
Insurance  Products  Fiuid. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Muf  arct  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc.  97-9344  Filed  4-10-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ral.  Na  IC— 22601;  Ftte  No.  812-10488] 

General  American  Life  Insurance 
Company,  et  al. 

April  4, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

APPUCANTS:  General  American  Life 
Insurance  Company  ("General 
American")  and  General  American 
Capital  Company  ("Capital  Company") 
(collectively,  "Applicants"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  17(b)  of  the 
1940  Act  granting  an  exemption  &om 
the  provisions  of  Section  17(a)  of  the 
1940  Act 

SUMMARY  OF  APPUCATKM:  Applicants 
seek  an  order  permitting  the  assets  of 
General  American's  Separate  Account 
Twenty  ("Separate  Account")  to  be 
transferred  to  the  Small-Cap  Equity 
Fund  series  of  Capital  Company  in 
exchange  for  shares  of  the  Small-Cap 
Equity  Fund  series. 
FIUNG  DATE:  The  application  was  filed 
on  January  10,  1997. 

HEARING  OR  NOTIFICATKM  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Commission 
Secretary  and  serving  Applicants  with  a 


copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  April  29,  1997,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested.  Any 
person  may  request  notification  of  a 
hearing  by  writing  to  the  Commission's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington  D.C.  20549. 
Applicants,  c/o  Matthew  P.  McCauley, 
Esq.,  General  American  Life  Insurance 
Company,  700  Market  Street,  St.  Louis, 
Missouri  63101.  Copies  to  Stephen  E. 
Roth,  Esq.,  Sutherland,  Asbill  & 
Brennan,  L.L.P.,  1275  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20004- 
2404. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Merrick  Pickholz,  Senior  Counsel, 
or  Patrice  M.  Pitts.  Branch  Chief,  Office 
of  Insiirance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPI.EMENTARY  MFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  may  be  obtained 
for  a  fee  &om  the  Public  Reference 
Branch  of  the  Commission. 

Applicants'  Representations 

1.  General  American  is  a  mutual  life 
insurance  company  organized  under  the 
laws  of  Missouri.  The  Separate  Account 
was  established  in  September  1985  as  a 
separate  investment  account  of  General 
American  to  support  benefits  payable 
under  the  variable  portion  of  certain 
group  variable  annuity  contracts  issued 
by  General  American  ("Contracts").  The 
Separate  Account  is  exempted  &om  the 
definition  of  investment  company 
pursuant  to  Section  3(c)(ll)  of  the  1940 
Act,  and  interests  in  the  Separate 
Account  are  exempt  securities  pursuant 
to  Section  3(a)(2)  of  the  1940  Act.  The 
Contracts  provide  retirement  benefits 
under  tax-qualified  retirement 
programs. 

2.  The  Separate  Account  currently 
consists  of  a  single  portfolio  of  assets, 
primarily  equity  seoirities.  The 
investment  objective  of  the  Separate 
Account  is  to  provide  a  rate  of  ret\im 
that  corresponds  to  the  performance  of 
the  common  stock  of  small  companies, 
while  incurring  a  level  of  risk  that  is 
generally  equal  to  the  risks  associated 
with  small  comp>any  common  stock  in 
general.  The  Separate  Account  is 
passively  managed  to  attempt  to 
repUcate  the  return  of  the  bottom 


capitalization  quintile  of  the  New  York 
Stock  Exchange  traded  securities, 

3.  Capital  Company  i»a  registered 
open-end  diversified  management 
investment  company  organized  as  a 
series  fund.  Capital  Company  serves  as 
a  funding  vehicle  for  variable  annuity 
contracts  and  variable  life  insurance 
policies  issued  by  General  American 
and  affiliated  insurance  companies. 
Currently,  shares  of  Capital  Company 
are  offered  to  General  American 
Separate  Account  Two,  General 
American  Separate  Account  Eleven, 
unregistered  separate  accounts  of 
General  American,  and  separate 
accounts  of  RGA  Reinsurance  Company, 
Security  Equity  Life  Insiuance 
Company,  Cova  Financial  Services  Life 
Insurance  Company,  Cova  Financial  Life 
Insurance  Company,  and  First  Cova  Life 
Insurance  Company,  all  affiliates  of 
General  American. 

4.  Capital  Company  consists  of  seven 
investment  portfolios:  the  S&P  500 
Index  Fund;  Money  Market  Fund;  Bond 
Index  Fund;  Managed  Equity  Fund; 
Asset  Allocation  Fund;  International 
Index  Fund;  and  Mid-Cap  Equity  Fund. 
Capital  Company  offers  its  shares  at  net 
asset  value  and  without  sales  charge, 
directly  to  the  separate  accounts 
without  an  underwriter  or  distributor. 
General  American  pays  any  distribution 
expenses  and  costs  arising  from  any 
activity  intended  primarily  to  result  in 
the  sale  of  shares  issued  by  Capital 
Company. 

5.  Conning  Asset  Management 
Company  ("Adviser")  serves  as  the 
investment  advisor  to  Capital  Company 
and  to  the  Separate  Account.  The 
advisor  is  wholly  owned  by  Coxming 
Corporation  which,  in  tiun,  is  wholly 
owned  by  General  American  Holding 
Company,  a  wholly  owned  subsidiary  of 
General  American. 

6.  The  Board  of  Directors  of  Capital 
Company  has  determined  that  it  would 
be  desirable  to  add  a  new  series  to 
Capital  Company  to  be  called  the  Small- 
Cap  Equity  Fund  ("Fund").»  The  Fund's 
Investment  objective  will  be  identical  to 
that  of  the  Separate  Account.  Because 
the  investment  objectives,  policies,  and 
restrictions  of  the  Fund  would  mirror 
those  of  the  Separate  Account, 
management  of  General  American 
proposes  to  transfer  the  assets  of  the 
Separate  Account  to  the  Fund  (the 
"Transfer")  in  exchange  for  shares  of  the 
Fund.  The  Separate  Accotmt  would  in 


>  On  February  15, 1997,  ■  post-effective 
ameDdment  to  Capital  Company's  current 
registration  statement  on  Form  N-IA  was  filed  for 
the  piupose  of  adding  the  SmalK^p  Equity  Fund 
as  a  new  series  of  Capita]  Company.  The 
registration  statement  (File  No.  33-10145)  will 
become  effective  on  May  1, 1997. 


effect  be  converted  to  a  unit  investment 
trust-type  separate  account  that  would 
invest  in  a  corresponding  series  of 
Capital  Company. 

7.  On  the  effective  date  of  the 
Transfer,  General  American,  on  behalf 
of  the  Separate  Account,  would  transfer 
the  portfolio  assets  and  related 
liabilities  of  the  Separate  Account  to  the 
Fund  in  return  for  shares  of  the  Fund. 
General  American  would  record  shares 
issued  by  the  Fund  as  assets  of  the 
Separate  Accoimt,  The  Transfer  would 
be  carried  out  in  compliance  with 
Section  22(c)  of  the  1940  Act  and  Rule 
22C-1  thereunder.  The  value  of  the  net 
assets  of  the  Separate  Accoimt  would  be 
determined  as  of  the  business  day 
immediately  preceding  the  effective 
date  of  the  Transfer.  The  number  of 
shares  of  the  Fund  to  be  issued  to  the 
Separate  Accotmt  would  be  determined 
by  dividing  the  value  of  net  assets  to  be 
transferred  from  the  Separate  Account 
by  the  current  per  share  value  of  the 
Fimd's  shares.  Accordingly,  the 
interests  of  the  Separate  Accoimt 
owners  in  the  Fund  immediately 
following  the  Transfer  would  be 
equivalent  to  their  interests  in  the  assets 
of  the  Separate  Accoimt  immediately 
prior  to  the  Transfer, 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  1940  Act 
provides,  in  pertinent  part,  that  it  is 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  person,  "(1) 
Knowingly  to  sell  any  security  or  other 
property  to  such  registered  company 

*   *   *;  [or]  (2)  knowingly  to  purchase 
from  such  registered  company  *   •   * 
any  security  or  other  property.  *   *   *" 

2.  Section  2(a)(3)  ot  the  1940  Act 
defines  the  term  "affiliated  person"  of 
another  person  to  include,  in  pertinent 
part,  "(A)  any  person  directly  or 
indirectly  owning,  controlling,  or 
holding  with  power  to  vote,  5  per 
centum  or  more  of  the  outstanding 
voting  securities  of  such  other  person; 
(B)  any  person  5  per  centum  or  more  of 
whose  outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  power  to  vote,  by  such 
other  person;  (C)  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  such  other 
person;*   *   *  [and]  (E)  if  such  other 
person  is  an  investment  company,  any 
investment  adviser  thereof.  •   *   *  " 

3.  Applicants  state  that  each  of  them 
may  be  deemed  to  be  an  affiliated 
person  or  an  affiliated  person  of  an 
affiliated  person  of  the  other  Applicant 
under  Section  2(a)(3)  of  the  1940  Act 
and  the  Transfer  may  be  deemed  to 
entail  one  or  more  purchases  or  sales  of 


securities  or  property  between  the 
Applicants, 

4.  Section  17(b)  of  the  1940  Act 
provides  that,  notwithstanding  Section 
17(a),  any  person  may  file  with  the 
Commission  an  application  for  an  order 
exempting  a  proposed  transaction  from 
one  or  more  provisions  of  that 
subsection  and  that  the  Commission 
shall  grant  such  application  and  issue 
such  order  of  exemption  if  evidence 
establishes  that  "(1)  The  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (2)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  [the 
1940  Act];  and  (3)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  [the  1940  Act]." 

5.  Applicants  submit  that  the 
proposed  Transfer  would  benefit  the 
Fund,  According  to  the  Applicants, 
when  a  new  series  of  an  investment 
company  is  established,  expenses 
usually  remain  relatively  high  and 
investments  are  limited  until  the  asset 
size  of  the  new  series  reaches  a  high 
enough  level  to  support  expenses  and 
permit  the  necessary  latitude  in 
investment  discretion.  The  transfer  of 
the  Separate  Account's  assets  (valued  at 
approximately  $47,5  million  as  of 
November  1,  1996)  to  the  Fund  would 
avoid  these  problems. 

6.  Applicants  represent  that  the 
Transfer  would  be  effected  in 
conformity  with  Section  22(c)  of  the 
1940  Act  and  Rule  22c-l  thereunder. 
Applicants  further  represent  that,  after 
the  Transfer,  Contract  owners  would 
have  interests  that,  in  practical 
economic  terms,  do  not  differ  in  any 
measurable  way  irom  such  interests 
immediately  prior  to  the  Transfer. 

7.  Applicants  state  that  the  Transfer 
would  not  require  the  liquidation  of  any 
assets  of  the  Separate  Account  or 
Capital  Company  because  the  Transfer 
would  take  the  form  of  an  exchange  of 
portfolio  securities  of  the  Separate 
Account  for  shares  of  the  Fund.  Because 
the  investment  policies  and  restrictions 
of  the  Separate  Account  are  identical  to 
those  of  ihe  Fund,  the  only  sale  of 
Separate  Account  assets  following  the 
transfer  would  be  those  arising  in  the 
ordinary  course  of  business.  Therefore, 
neither  the  Separate  Account  nor 
Capital  Company  will  incur  any 
extraordinary  costs,  such  as  brokerage 
commissions,  in  effecting  the  transfer  of 
assets,  as  would  be  the  case  if  the 
Separate  Account  were  required  to 
liquidate  its  portfolio  in  order  to 


purchase  shares  of  the  Fund,  and  the 
Fund,  in  turn,  were  to  use  such 
purchase  proceeds  for  investment  in 
portfolio  securities.  Nor  will  the 
Separate  Account  be  forced  to  sustain 
losses  caused  by  the  untimely  sale  of 
one  or  more  of  its  portfolio  securities, 

8.  Applicants  submit  that  the  transfer 
of  assets  of  the  Separate  Account  to  the 
Fund,  which  assets  have  been 
purchased  under  investment  objectives, 
policies,  and  restrictions  identical  to 
those  of  the  Fund,  would  be  consistent 
with  the  objectives  and  policies  of  the 
Fund, 

9.  Applicants  submit  that  the  Transfer 
would  be  consistent  with  the  general 
purposes  of  the  1940  Act  by  avoiding 
the  possibility  that  the  Fund  or  the 
Separate  Account  would  incur 
unnecessary  expenses  or  losses  in 
connection  with  the  Transfer. 

Conclusion 

For  the  reasons  and  upon  the  facts  set 
forth  above,  the  terms  of  the  proposed 
Transfer,  including  the  consideration  to 
be  paid  and  received,  are:  (a)  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  consistent  with  the 
policy  of  each  registered  investment 
company  concerned,  as  recited  in  its 
registration  statements  and  reports  filed 
under  the  1940  Act;  and,  (c)  consistent 
with  the  general  purposes  of  the  1940 
Act.  Accordingly,  Applicants  submit 
that  the  terms  of  the  proposed  Transfer 
meet  the  standards  for  exemption  from 
Section  17(a)  of  the  1940  Act  as  set  forth 
in  Section  17(b)  thereof. 

For  the  Ck>inmission,  by  the  Division  of 
Investment  Management,  imder  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  97-9345  Filed  4-10-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

lssu«r  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Greif  Bros.  Corporation, 
Class  A  Common  Stock,  Without  Par 
Value)  Rie  No.  1-666 

April  7, 1997. 

Greif  Bros.  Corporation  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
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&om  listing  and  registration  on  the 
Chicago  Stock  Exchange,  Inc.  ("CHX"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  &om 
listing  and  registration  include  the 
following: 

The  Security  of  the  Company  is  also 
listed  on  and  traded  through  the  Nasdaq 
National  Market  System.  The  Company 
wishes  to  eliminate  the  additional  cost 
associated  with  having  its  Security 
listed  and  traded  on  two  markets. 
Additionally,  because  of  the  low  volume 
of  trading  in  the  Security  on  the  CHX, 
the  Company  does  not  believe  it  is 
necessary  to  maintain  its  listing  on  such 
exchange.  The  Company  has  complied 
with  the  Rules  of  the  CHX  by  filing  an 
application  to  delist  its  Security  firom 
the  CHX. 

Any  interested  person  may,  on  or 
before  April  28,  1997,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Conunission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  punuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  97-9349  Filed  4-10-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

PnvMtment  Company  Act  nels—e  No. 

22600;  811-4313] 

Lord  Abbett  California  Tax-Frea 
incoma  Fund,  inc.;  Notica  of 
Application 

April  4.  1997. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Lord  Abbett  California  Tax- 
Free  Income  Fund,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 


RUNG  DATE:  The  application  was  filed 
on  March  10. 1997. 

HEARING  OR  NOT1RCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  29, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549. 
Applicant.  767  Fifth  Avenue,  New  York, 
New  York  10153. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr., 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
company,  organized  as  a  corporation 
under  the  laws  of  the  State  of  Maryland. 
On  June  1, 1985  applicant  registered 
under  the  Act  and  filed  a  registration 
statement  to  register  its  shares  under  the 
Securities  Act  of  1933.  Applicant's 
registration  statement  became  effective 
on  August  27.  1985.  after  which  it 
commenced  the  initial  public  offering  of 
its  shares. 

2.  On  March  14. 1996,  applicant's 
board  of  directors  approved  the  terms  of 
an  Agreement  and  Plan  of 
Reorganization  (the  "Agreement") 
involving  applicant  and  the  California 
Series  (the  "Acquiring  Fund"),  a  series 
of  another  open-end  investment 
company.  Lord  Abbett  Tax-Free  Income 
Fund,  Inc.  The  Agreement  provided  for 
the  transfer  of  all  the  assets  of  applicant 
in  exchange  for  Class  A  shares  of  the 
Acquiring  Fund  and  the  assumption  by 
the  Acquiring  Fund  of  all  of  applicant's 
liabilities  (the  "Reorganization"). 
Applicant's  board  of  directors,  in 
accordance  with  rule  17a-8  under  the 
Act,  determined  that  the  Reorganization 


was  in  applicant's  best  interest  and 
would  not  result  in  any  dilution  to  the 
interests  of  applicant's  existing 
shareholders. 

3.  A  registration  statement  on  Form 
N-14  was  filed  with  the  SEC  on  March 
1.  1996  and  declared  effective  on  April 
24. 1996.  The  proxy  statement/ 
prospectus  contained  in  such 
registration  was  furnished  to  applicant's 
shareholders  on  or  about  April  24, 1996. 
The  shareholders  of  applicant  approved 
the  Reorganization  with  the  Acquiring 
Fund  at  a  meeting  held  on  June  19, 
1996. 

4.  On  July  12,  1996,  the  Acquiring 
Fimd  carried  out  the  Reorganization  by 
acquiring  applicant's  assets  in  exchange 
for  its  Class  A  shares.  The  number  of 
full  and  fractional  shares  of  the 
Acquiring  Fimd  that  were  issued  to 
applicant's  shareholders  was 
determined  on  the  basis  of  the  relative 
net  asset  values  per  share  and  the 
aggregate  net  assets  of  the  Acquiring 
Fund  and  applicant  as  of  the  close  of 
business  on  the  New  York  Stock 
Exchange  on  July  12,  1996.  At  that  time, 
applicant  had  26,886,250  shares  of 
common  stock  outstanding  at  a  net 
value  per  share  of  $10.28  and  aggregate 
net  assets  of  $276,270,190.  Because  the 
Acquiring  Fund  was  a  newly-created 
entity  without  assets,  there  were  issued 
the  same  number  of  full  and  fi^ctional 
shares  of  the  Acquiring  Fund,  at  the 
same  net  asset  value  per  share,  as  were 
held  by  shareholders  of  applicant  as  of 
the  close  of  business  on  July  12. 1996. 

5.  The  total  expenses  incurred  by 
applicant  and  the  Acquiring  Fund  in 
coimection  with  the  Reorganization 
were  approximately  $66,375.  Of  these 
expenses,  $64,105  were  incurred  by 
applicant.  These  expenses  include 
printing  expenses,  solicitation  expenses, 
legal  fees,  mailing  expenses,  audit  fees 
and  expenses,  and  filing  fees.  To  the 
extent  applicant  did  not  pay  any  such 
expenses  prior  to  the  effective  date  of 
the  Reorganization,  they  have  been 
assumed  by  the  Acquiring  Fund. 

6.  Applicant  has  no  assets,  debts  or 
liabilities.  Applicant  is  neither  engaged 
in  nor  proposes  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

7.  Applicant  intends  to  file  a 
Certificate  of  Dissolution  with  the  State 
of  Maryland. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  efuthority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

IFR  Doc,  97-9346  Filed  4-10-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
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pnvestment  Company  Act  Release  No. 
22599:811-4648] 

Lord  Abbett  Fundamental  Value  Fund, 
inc.;  Notice  of  Application 

April  4, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Lord  Abbett  Fundamental 
Value  Fund,  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  March  10,  1997. 

HEARING  OR  NOTIRCATION OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a         • 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.on 
April  29.  1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
Applicant,  767  Fifth  Avenue,  New  York, 
New  York  10153. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr., 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end. 
diversified  management  investment 
company,  organized  as  a  corporation 
under  the  laws  of  the  State  of  Maryland. 
On  March  22, 1986,  applicant  registered 
under  the  Act  and  filed  a  registration 
statement  to  register  its  shares  under  the 


Securities  Act  of  1933.  Applicant's 
registration  statement  became  effective 
on  June  30,  1986,  after  which  it 
commenced  the  initial  public  offering  of 
its  shares. 

2.  On  March  14.  1996.  applicant's 
board  of  directors  approved  the  terms  of 
an  Agreement  and  Plan  of 
Reorganization  (the  "Agreement") 
involving  applicant  and  the  Lord  Abbett 
Grov^rth  &  Income  Trust  (the  "Acquiring 
Fimd").  a  series  of  another  open-end 
investment  company.  Lord  Abbett 
Securities  Trust.  The  Agreement 
provided  for  the  transfer  of  all  the  assets 
of  applicant  in  exchange  for  Class  A 
shares  of  the  Acquiring  Fund  and  the 
assumption  by  the  Acquiring  Fund  of  all 
of  applicant's  liabilities  (the 
"Reorganization").  Applicant's  board  of 
directors,  in  accordance  with  rule  17a- 
8  under  the  Act,  determined  that  the 
Reorganization  was  in  applicant's  best 
interest  and  would  not  result  in  any 
dilution  to  the  interest  of  applicant's 
existing  shareholders. 

3.  A  registration  statement  on  Form 
N-14  was  filed  with  the  SEC  on  March 
1,  1996  and  declared  effective  on  April 
24.  1996.  The  proxy  statement/ 
prospectus  contained  in  such 
registration  was  furnished  to  applicant's 
shareholders  on  or  about  April  24.  1996. 
The  shareholders  of  applicant  approved 
the  Reorganization  with  the  Acquiring 
Fund  at  a  ipeeting  held  on  June  19. 
1996. 

4?'On  July  12.  1996.  the  Acquiring 
Fund  carried  out  the  Reorganization  by 
acquiring  applicant's  assets  in  exchange 
for  its  Class  A  shares.  The  number  of 
full  and  fractional  shares  of  the 
Acquiring  Fund  that  were  issued  to 
applicant's  shareholders  was 
determined  on  the  basis  of  the  relative 
net  asset  values  per  share  and  the 
aggregate  net  assets  of  the  Acquiring 
Fund  and  applicant  as  of  the  close  of 
business  on  the  New  York^Stock 
Exchange  on  July  12, 1996.  At  that  time, 
applicant  had  3,215,613  shares  of 
common  stock  outstanding  at  a  net 
value  per  share  of  $13.42  and  aggregate 
net  assets  of  $43,649,765. 

5.  The  total  expenses  incurred  by 
applicant  and  the  Acquiring  Fund  in 
connection  with  the  Reorganization 
were  approximately  $85,804.  Of  these 
expenses.  $36,901  were  incurred  by 
applicant.  These  expenses  include 
printing  expenses,  solicitation  expenses, 
legal  fees,  mailing  expenses,  audit  fees 
and  expenses,  and  filing  fees.  To  the 
extent  applicant  did  not  pay  any  such 
expenses  prior  to  the  effective  date  of 
the  Reorganization,  they  have  been 
assumed  by  the  Acquiring  Fund. 

6.  Applicant  has  no  assets,  debts  or 
liabilities.  Applicant  is  neither  engaged 


in  nor  proposes  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

7.  Applicant  intends  to  file  a 
Certificate  of  Dissolution  with  the  State 
of  Maryland. 

For  the  SEC,  By  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFariand., 
Deputy  Secretary. 

[FR  Doc.  97-9347  Filed  4-10-^7;  8:45  am) 
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SECURITY  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26700] 

FiHngs  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

April  4,  1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s]  and/or  declarations(s) 
should  submit  their  views  in  writing  by 
April  28, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s]  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

The  Southern  Company,  et  al.  (70-8733) 
The  Southern  Company  ("Southern"), 
a  registered  holding  company,  270 
Peachtree  Street,  N.W.,  Atlanta,  Georgia 
30303,  its  nonutility  subsidiaries,  SEI 
Holdings,  Inc.  ("Holdings"),  Mobile 
Energy  Services  Holdings,  Inc., 
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("Mobile").  Southem  Energy.  Inc. 
("Energy").  Soathem  Energy 
IntemAtional,  Inc.,  Soutkem  Energy 
North  America,  Inc.  ("SENA"),  and  SEI 
Europe,  Inc.,  each  at  900  Ashwood 
Parkway,  Atlanta,  Georgia  30338,  and 
CKtain  of  Holdings  nonutility 
subsidiaries  ^  (collectively, 
"Subsidiaries"),  have  filed  a  post- 
efiactive  amendment  under  sections 
6(a),  7,  g(a),  10, 12(c)  and  12(f)  of  the 
Act  and  rules  43,  46,  and  54  thereunder 
to  an  application-declaration  filed 
pursuant  to  sections  6(a),  7.  9(a),  10, 
12(b),  12(D,  13(b).  32  and  33  of  the  Act 
and  rules  43,  45  and  54  thereunder. 

By  orders  dated  February  2,  1996 
tHCAR  No.  26468)  (the  "Original 
Order")  and  September  26, 1996  (HCAR 
No.  26581),  Holdings  was  authorized  to 
organize  and/or  acquire,  inter  alia. 
certain  non-utility  businesses  (define? 
in  the  Original  Order  as  "Energy-Related 
Companies").^  The  Commission  also 
authorized  in  the  Original  Order  the 
issuance  and  sale  by  Mobile  to  Holdings 
of  one  or  more  series  of  preferred  stock 
and  the  contribution  of  that  stock 
ultimately  to  SENA  ("Stock 
Transactions"),  in  connection  with  a 
proposed  transfer  of  stock  of  Energy  and 
certain  of  its  subsidiaries  to  Holdings 
and  certain  of  its  subsidiaries. 

By  supplemental  order  dated  July  17, 
1996  (HCAR  No.  26543)  (the 
"Supplemental  Order"),  the 
Commission  authorized  Holdings, 
certain  Energy  Related  Companies  ^  and 
other  subsidiaries  described  in  the  order 
to  pay  dividends  to  their  parent 
companies  bom  time  to  time  through 
June  30, 1997,  out  of  capital  and 
unearned  surplus  (including  revaluation 
reserve),  to  the  extent  permitted  under 
applicable  law.  In  that  order,  the 
Commission  also  extended  the  date  by 
which  the  Stock  Transactions  could  be 
consummated,  until  not  later  than  June 
30, 1997.  The  Commission  reserved 
jurisdiction  in  the  Supplemental  Order 


*  As  discussed  below,  such  subsidiaries  incjude 
csrtain  cairent  and  future  intermediate  subsidiaries, 
energy-related  companies,  and  special  purpose 
subsidiaries. 

'These  include  companies  all  of  which  revenue 
comes  from  the  ownership  and/ or  operation  of  the 
following  types  of  businesses:  (a)  "qualifying 
EKilities",  as  defined  in  the  Public  Utility 
Regulatory  Policies  Act  of  1978,  as  amended. 
("QFs");  (b)  production,  conversion  or  distribution 
of  steam;  (c)  the  brokering  and  marketing  of  energy 
commodities,  and  (d)  other  energy-related 
businesses  to  the  extent  the  acquisition  of  interests 
ia  such  businesses  are  exempt  under  a  rale 
subsequently  adopted  by  the  Commission.  Such  a 
rule  was  adopted  by  the  Commission  on  February 
14. 1997  (HCAR  No..  26667).  and  became  effecUve 
CD  March  24, 1997. 

'These  included  companies  all  of  whose  revenue 
oomes  from  the  ownership  and/ or  operation  of  QFs 
or  the  production,  conversion  or  diMribution  at 
steam. 


over  the  payment  of  dividends  out  of 
capital  sarplus  or  unearned  surplus  by 
any  other  type  of  Energy  Related 
Company. 

The  applicants  now  request  a 
modification  and  extension  of  their 
ciurent  authority  to  pay  dividends  out 
of  capital  and  imeamed  surplus. 
Specifically,  Holding,  on  its  own  behalf 
and  on  belulf  of  each  of  its  current  and 
future  subsidiaries,  requests  authority  to 
pay  dividends  out  of  capital  and 
imeamed  surplus  (including  revaluation 
reserve)  to  their  parent  companies  from 
time  to  time  through  June  30,  2000,  to 
th&extent  permitted  imder  applicable 
law;  provided,  however,  that  Holdings 
requsstS'that  the  Commission  reserve 
jurisdictioB  over  any  such  dividend 
payments  by  any  subsidiary  of  Holdings 
diat  derives  any  material  part  of  its 
revenues  from  the  sale  of  goods, 
services,  electricity  or  natural  gas  to  any 
of  Southern's  five  domestic  electric 
utility  subsidiaries  or  to  Southern 
Company  Services,  Inc. 

In  addition.  Holdings  and  Mobile 
state  that  the  Stock  Transactions  have 
not  been  consummated  and  may  not  be 
consummated  prior  to  Jime  30,  1997. 
Accordingly,  they  now  request  that  the 
Commission  extend  until  June  30, 1998, 
the  date  by  which  such  transactions 
may  be  consummated. 

Cinergy  Corp.  et  al.  (70-9023) 

Cinergy  Corp.  ("Cinergy"),  a 
registered  holding  company,  and  its 
nonutility  subsidiary,  Cinergy 
Investments,  Inc.  ("Investments"),  both 
of  139  East  Fourth  Street,  Cincinnati, 
Ohio  45202,  have  filed  a  declaration 
imder  section  12(c)  of  the  Act  and  rules 
46  and  54  thereunder. 

By  previous  order  orders,*  Cinergy  is 
authorized  to  invest  the  proceeds  of 
issuances  of  short-term  notes  and 
common  stock.to  acquire  interests  in 
exempt  wholesale  generators  ("EWGs") 
and  foreign  utility  companies 
("FUCOs")  (EWGs  and  FUCOs  together, 
"Exempt  Projects"),  as  defined  in 
sections  32  and  33  of  the  Act, 
respectively,  in  an  amount  not  to  exceed 
50%  of  Cinergy's  "consolidated  retained 
earnings".'  To  effect  such  investment, 
Cinergy,  together  with  Investments,  is 
authorized  to  form  one  or  more  direct  or 
indirect  special  purpose  subsidiaries 
("Project  Parents")  to  acquire  and  own 
or  operate  Exempt  Projects. 

The  applicants  request  authorization 
for  Investments,  three  Existing  Project 


Parents  ("Midlands  Project  Parents")' 
end  all  future  Project  Parents  (together, 
with  the  Midlands  Project  Parents, 
"Applicable  Project  Parents")  to  pay 
dividends  out  of  capital  or  unearned 
surplus  to  their  respective  parent 
companies  through  December  31,  2002 
to  the  extent  permitted  under  applicable 
corporate  law.  The  applicants  represent 
that  Investments  will  pay  dividends 
only  to  the  extent  that  the  dividend  is 
based  upon  (a)  a  corresponding 
dividend  paid  to  Investments  out  of 
capital  or  unearned  surplus  by  an 
Applicable  Project  Parent  that  is  a  direct 
subsidiary  of  Investments  or  (b) 
Investments'  direct  or  indirect 
ownership  of  an  Exempt  Project. 

For  the  Commission,  by  the  Division  of 
Investment  management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland,  . 
Deputy  Secretary. 

[FR  Doc.  97-9313  Filed  4-10-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

^^nshine  Act  Meeting 

FEDERAL  REQiSTB)  CITATK)N  OFf>REVIOUS 

ANNOUNCEMENT:  (62  FR  15212,  March 

31, 1997). 

STATUS:  Closed  Meeting. 

place:  450  Fifth  Street,  N.W.. 

Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCS):  March  31, 

1997. 

CHANGE  IN  THE  MEETING:  Deletion. 

The  following  item  was  not 
considered  at  the  closed  meeting 
scheduled  for  Thursday,  April  3, 1997: 

Settlement  of  injimctive  action. 

Commissioner  Hunt,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
eariier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  (202)  942- 
7070. 

April  9, 1997.  - 
Jonathan  G.  Katx, 
Secretary. 

[FR  Doc.  97-9538  Filed  4-9-97;  11:24  am] 
BHJjNQcooE  •mo-ei-M 


♦  See  Holding  Co  Act  Rel.  Nos.  2548S  (March  12, 
1996).  26486  (March  8,  1996)  and  26477  (Feb.  23, 
1996). 

^Defined  in  rule  53  (a)(lMii). 


•The  Midlands  Project  Parents,  formed  in 
connection  with  Qnergy's  acquisition  of  a  50% 
interest  in  Midlands  Electricity  pic  in  a  joint 
venture  with  GPU,  Inc.  in  1996,  consist  of  Qnergy 
UK,  Inc..  Avon  Energy  Partners  Holdings  and  Avon 
EiMigy  Partnos  Pic. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reiaaaa  No.  34-08478;  Hie  No.  8R-NYSE- 
•7-111 

Self-Regulaftory  OrganlzatkMw;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Cliange  by  the  New  Yorit  Steele 
Exchange,  Inc.  Relating  to 
Requirements  for  Notification  by 
NIember  Organizations  of  Participation 
in  Distritxitlons 

Apnl  4, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  March  31, 1997,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  widi  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  m 
below,  which  items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  accelerated 
approval  of  the  proposed  rule  change. 

L  Self-Regulatory  Organization'B 
Statement  of  the  Terms  of  Substance  of 
the  Pit^msed  Rule  Change 

The  NYSE  is  proposing  a  new  rule. 
Rule  392,  and  an  amendment  to  existing 
Rule  460  to  require  notification  by 
member  organizations  when  they  are 
participating  in  an  offering  of  aecurities 
listed  on  the  Exchange.  Proposed  new 
language  is  in  italics;  propcNsed 
deletions  are  in  brackets. 

Notification  Requirements  for  Offerings 
of  Listed  Securities 

Rule  392.  (a)  A  member  or  member 
organization  which  acts  as  the  lead 
underwriter  of  any  offering  in  a  listed 
security,  other  than  a  secondary 
distribution  pursuant  to  Rule  393,  shall 
notify  the  Exchange  of  such  offering  in 
such  form  and  within  such  timeframe 
as  may  be  prescribed  by  the  Exchange 
and  shall  provide  the  information 
required  below: 

1.  name  of  security 

2.  symbol 

3.  type  of  security 

4.  number  of  shares  offered 

5.  offering  price 

6.  date  of  pricing 

7.  time  pricing 

8.  pricing  basis  (e.g.,  NYSE  or 
Consolidated  close) 

9.  beginning  and  ending  dates  of 
restricted  period  under  Regulations  M 
(if  applicable) 


10.  syndicate  members 

1 1 .  firm  submitting  notification 

12.  name  of  individual  submitting 
notification 

13.  telephone  number 

14.  such  otiter  information  as  the 
Exchange  may  from  time  to  time 
require 

(b)  Any  Exchange  member  or  member 
organization  effecting  a  syndicate 
covering  transaction  or  imposing  a 
penalty  bid  in  a  listed  security  shall 
provide  notice  of  such  to  the  Exchange 
in  such  format  and  within  such  time 
frame  as  the  Exchange  may  from  time 
to  time  require. 

Rule  460    Specialists  Participating  in 
Contests 


Supplemetary  Material 
•        •        •        *        • 

.20  The  restrictions  in  paragraphs  (a) 
and  .10  above  shall  not  apply,  except  as 
provided  herein,  to  an  approved  person 
entitled  to  an  exemption  from  this  Rule 
pursuant  to  Rule  98.  The  restriction  on 
acquisition  of  10%  or  more  of  the 
outstanding  shares  of  any  equity 
security  in  which  an  associated 
specialist  is  registered,  as  provided  in 
Rule  460.10.  shall  apply  to  such 
approved  poson  separate  and  distinct 
from  the  restriction  as  applied  to  any  or 
all  other  persons  specified  in  rule 
460.10,  and  positions  of  the  approved 
person  shall  not  be  aggregated  with  the 
positions  of  any  one  or  more  other 
persons  specified  in  Rule  460.10.  The 
same  principle  applies  with  respect  to 
the  reporting  of  positions  specified  in 
Rule  460.10.  An  approved  person 
entitled  to  an  exemption  from  this  Rule 
may  engage  in  business  transactions 
with  a  company  in  whose  stock  an 
associated  specialist  is  registered,  may 
accept  a  finder's  fee  from  such 
company,  and  may  act  as  an 
underwriter  in  any  capacity  for  a 
distribution  of  securities  issued  by  such 
company.  [When  an  approved  person 
entitled  to  an  exemption  from  this  Rule 
is  acting  or  has  agreed  to  act  in  any 
underwriting  capacity  for  a  distribution 
of  (i)  any  security  in  which  an 
associated  specialist  is  registered;  (ii) 
any  security  which  is  immediately 
exchangeable  for  or  convertible  into  a 
security  in  which  an  associated 
specialist  is  registered;  and  (iii)  any 
security  which  entitles  the  holder 
thereof  immediately  to  acquire  a 
security  in  which  an  associated 
specialist  is  registered,  the  associated 
specialist  member  organization  shall 
"give  up  the  book"  in  the  security  in 
which  a  specialist  member  of  the 
specialist  member  organization  is 


registered  to  another  specialist 
organization  satisfactory  to  the 
Exchange  which  shall  serve  as  a  full 
time  relief  specialist  until  such  book 
may,  in  accordance  with  this  Rule,  be 
reacquired  by  the  member  organization 
that  is  associated  with  the  approved 
person.  The  period  during  which  the 
member  organization  shall  give  up  the 
book  as  provided  above  shall  commence 
not  later  than  the  date  specified  in  (A), 
(B),  or  (C),  whichever  is  applicable,  of 
Rule  10b-6(a)(3Hxi]  of  the  Securities 
and  Exchange  Commission  under  the 
Securities  Exchange  Act  of  1934  and 
shall  end  when  the  approved  person  has 
completed  his  participation  in  such 
distribution  in  accordance  with 
paragraph  (c)(3)  of  that  Rule.] 

.30(a)  An  approved  person  associated 
with  a  specialist  member  organization 
("Affiliated  Specialist")  that  is  entitied 
to  an  exemption  from  certain  Exchange 
rules  pursuant  to  Exchange  rule  98  shall 
notify  the  Exchange  of  its  participation 
in  any  distribution  or  tender  or 
exchange  offer  of  any  security  covered 
by  paragraph  (b)  of  this  rule,  in  such 
form  and  within  such  timeframe  as  may 
be  prescribed  by  the  Exchange  and  shall 
provide  the  information  required  below: 
l.nameoftecurity 

2.  symbol 

3.  type  of  security 

4.  symbol  of  reference  security  or 
sscurities  (if  different  from  security 
being  distributed 

5.  description  of  distribution  or  tender    . 
or  exchange  offer 

6.  distribution  price  or  terms  of  tender 
or  exchange  offer 

7.  date  of  pricing 

8.  time  of  pricing 

9.  pricing  basis  (e-g-,  NYSE  or 
Consolidated  close) 

10.  begirming  and  ending  dates  of  the 
restricted  period  under  R^ulation  M 
(if  applicable)  or,  for  a  tender  or 
exchange  offer,  the  date  the  offer  is  • 
publicly  announced  and  its  expiration 
date 

1 1 .  firm  subnutting  notification 

12.  name  and  tiUe  of  individual 
submitting  notification 

13.  telephone  number 

14.  such  other  information  as  the 
Exchange  may  from  time  to  time 
require 

(b)  The  notification  requirements  of 
this  rule  are  applicable  to  any  security 
in  which  the  Affiliated  Specialist  is 
registered  where  such  security  is  either: 

(i)  the  subject  of  a  tender  or  exchange 
offer  (or  any  other  security  which  is 
immediately  convertible  into  or 
exchangeable  for  such  security)  for 
purposes  of  Rule  lOb-13  under  the 
Securities  Exchange  Act  of  1934;  or. 
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(ii)  a  covered  security  as  defined  in 
Rule  100  of  Regulation  M. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (c)  below. 

(A)  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  SEC  has  adopted  Regulation  M  to 
replace  certain  trading  practices  rules 
under  the  Securities  &cchange  Act  of 
1934  (the  "Act").  Like  the  rules  it 
replaces.  Regulation  M  proscribes 
certain  activities  that  offering 
participants  might  engage  in  to 
manipulate  the  price  of  an  offered 
security.  However,  the  six  rules  adopted 
under  Regulation  M  represent  a 
streamlined  and  more  flexible  approach 
to  regulating  conduct  during  ofEerings. 
An  essential  part  of  this  approach  is 
reliance  on  surveillance  conducted  by 
•elf-regulatory  organizations  with 
respect  to  offerings  of  securities  traded 
in  their  marketplaces. 

The  Exchange  has  surveillance 
procedures  in  place  which  monitor 
markets  for  various  types  of 
manipulative  activity.  The  Exchange  is 
proposing  a  new  rule  and  an 
amendment  to  a  rule  to  require 
notification  by  member  organizations 
when  they  are  participating  in  an 
offsring  of  securities  listed  on  the 
Exchange. 

Rule  392    (Notification  Requirements 
for  Offsrings  of  Listed  Securitias) 

This  rule  will  require  notification  to 
the  Exchange  whenever  a  member  or 
member  oigani  ration  acts  as  a  lead 
underwriter  of  any  offering  of  a  listed 
Mcurity.  Such  notification  will  enable 
the  Exchange  to  monitor  trading  in  the 
security  or  any  related  security  traded 
on  the  Exchange  for  possible  price 
manipulation.  The  data  required  to  be 
transmitted  to  the  Exchange  include  the 
name  and  type  of  the  security,  symbol, 
number  of  shares  offered,  ofiisring  price, 
date,  time  and  basis  of  pricing, 
applicable  restricted  p>eriod  and 
syndicate  members,  as  well  as  the  finn. 
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name  and  telephone  number  of  the 
individual  submitting  the  notification. 

Rule  392  will  also  require 
notification,  effective  April  1. 1997,  to 
the  Exchange  of  any  initial  syndicate 
covering  transaction  to  reduce  a  short 
position  created  in  connection  with  the 
offering,  and  the  imposition  of  any 
penalty  bid  by  a  managing  imderwriter 
against  a  syndicate  member  that  has 
sold  any  of  the  securities  originally 
distributed  which  are  subsequently 
purchased  in  a  syndicate  covering 
transaction.  These  notifications  are 
required  by  Rule  104(h)  under 
Regulation  M. 

Rule  460.30 

Under  Regulation  M  and  Exchange 
Rule  98,  sp>ecialist  organizations 
associated  with  an  underwriter  of  their 
specialty  stock  will  not  have  to  "give- 
up-the-book"  during  distributions  of 
such  stocks  if  they  have  functional 
separation  procedures  in  place 
approved  by  the  Exchange.  Rule  460.20 
is  being  amended  accordingly  to  reflect 
this  change.  However,  when  such  an 
underwriter  is  engaged  in  a  distribution 
of  a  specialty  stock,  the  Exchange  will 
conduct  specific  types  of  surveillance 
on  trading  in  the  security  by  the 
specialist  and  associated  underwriter  to 
monitor  for  possible  manipulation  of  the 
stock.  These  surveillance  procedures 
were  designed  when  the  Exchange 
received  no-action  relief  from  RiSes 
lOh-6  and  lOb-13  under  the  Act  from 
the  requirement  for  specialists  to  "give 
up  the  book"  during  participation  in  a 
distribution  x>f  a  specialty  stock  by  an 
affiliated  broker-dealer,  and  are  being 
carried  forward  under  Regulation  M. 

Rule  460.30  will  require  notification 
to  the  Exchange,  the  earlier  of  two 
business  days  prior  to  pricing  the 
offering  or  one  business  day  prior  to  the 
commencement  of  the  restricted  period 
for  a  distribution  participant  as  defined 
in  Rule  100  under  Regulation  M, 
whenever  an  approved  person 
associated  with  a  specialist  member 
organization  ("Affiliated  Specialist") 
that  has  a  functional  separation 
approved  pursuant  to  Rule  98 
participates  in  the  distribution  of  a 
securi^  in  which  the  Affiliated 
Specialist  is  registered.  With  respect  to 
tenda  or  exduuoge  offers,  notification 
must  be  made  to  the  Exchange  prior  to 
the  commencement  of  the  Rule  lOb-13 
covered  period,  i.e.,  from  the  time  the 
offer  is  publicly  announced  until  its 
expiration.  The  data  elements  required 
are  similar  to  those  in  Rule  392. 

2.  Statutory  Basis 

The  NYSE  believes  that  the  proposed 
rule  change  is  consistent  with 


provisions  of  Section  6(b)(5)  of  the  Act  * 
in  that  the  proposed  rule  change  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciirities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  penon,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be  ' 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  2, 1997. 

IV.  CommiaBioB's  Fladiiigs  and  Order 
Grantiiig  Accelarated  Approval  of  the 
Propoeed  Rule  Cha^e 

The  Commission  finds  that  the 
NYSE's  proposal  is  consistent  with  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  national 
securities  exchanges.  Specifically,  the 
Commission  finds  that  the  proponed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act  which  requires  that  an 
exchange  have  rules  that  are  designed  to 


prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  maricet 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the . 
public  interest  .     ■        . 

In  addition,  the  Commission  believes 
the  Exchange's  policy  requiring 
notification  by  member  organizations 
when  they  are  participating  in  an 
ofiiering  oif  sectirities  Usted  on  the 
Exchange  will  facilitate  compliance  of 
Exchange  members  with  the 
requirements  of  Regulation  M,  SEC 
Rules  100  through  105,  and  Rule  lOb- 
13  under  the  Act.  The  Commission, 
therefore,  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  filing  thereof  in  the 
Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'  that  the 
proposed  rule  change  be  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
.  Market  Regulation,  pursuant  to  delegated 
authcnrity.^ 


Margaret  H.  KfcFuiaad. 

Deputy  Secretary. 

(FR  Doc.  97-9348  Filed  4-10-97;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Information  Collection  Aetlvtilea: 
Proposed  Collection  Requests  and 
Comment  Raqussts 

This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (0MB),  as  well  as 
infOTmation  collection  packages 
submitted  to  OMB  for  dearance,  in 
compliance  with  PL.  104-13  effective 
October  1, 1995,  The  Paperwork 
Reduction  Act  of  1995. 

L  The  Infonnation  CeUection(s)  Usted 
Below  Require(s)  ExtensioB(s)  of  the 
Current  OMB  ^proraKs)  or  Are 
Propesed  New  Collectioii(s) 

1 .  Certification  by  Religious  Group— 
0960-0093.  The  information  collected 
by  the  Social  Security  Administration 
on  form  SSA-1458  is  used  to  determine 
if  the  religious  group  of  which  an 
individual  is  a  member  qualifies  for  a 


self-employment  tax  exemption  imder 
Section  1402(g)  of  the  Internal  Revenue 
Code.  The  respcmdents  are 
spokespersons  for  religious  groups. 

Number  of  Respondents:  180. 

Frequency  of  Response:  \. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  45  hours. 

2.  RSI/DI  Quality  Review  Case 
Analysis  Questionnaires  and  Annual 
Earnings  Test  Questionnaire — 0960- 
0189.  "The  information  collected  on 
forms  SSA-2930.  SSA-2931  and  SSA- 
2932  is  used  by  the  Social  Security 
Administration  to  establish  a  naticmal 
payment  accuracy  rate  for  all  cases  in 
payment  status  and  to  serve  as  a  source 
of  information  regarding  problem  areas 
in  the  Retirement  and  Survivors 
Insurance  (RSI)  program  and  Disability 
Insurance  (DI)  programs.  The 
information  Is  also  used  to  measure  the 
accuracy  rate  for  newly  adjudicated  RSI/ 
DI  cases.  The  i^ormation  collected  on 
form  SSA-4659  is  used  to  evaluate  the 
Anniml  earnings  test  (AET)  process  to 
determine  the  effectiveness  of  the  AET 
process.  The  results  will  be  used  to 
develop  ongoing  improvements  in  the 
process.  The  respondents  are  RSI  and  DI 
beneficiaries. 


Number  o(  Respondents 

Frequency  of  Response  

Average  Burden  Per  Response  (minutes) 
Estimated  Annual  Burden  (hours) 


SSA-2930 


5.500 

1 

20 

1.833 


SSA-2931 


2.750 
1 

30 
U75 


SSA-^932 


1.375 

1 

30 

688 


ssA^iese 


740 

1 

20 

247 


Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  &t)m  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address: 

Social  Security  Administration,  DCPAM, 
Attn:  Judith  T.  Hasche,  6401  Security  Blvd.. 
l-A-21  Operations  Bldg.,  Baltimore,  MD 
2123S. 

In  addition  to  your  conunents  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


n.  The  Information  CoUecti<m(s)  Listed 
Below  Have  Been  Submitted  to  OMB 

1.  Appointment  of  Representative — 
0960-0527.  The  information  collected 
on  form  SSA-1696  is  used  by  the  Social 
Security  Administration  to  verify  the 
applicant's  appointment  of  a 
representative.  It  allows  SSA  to  inform 
the  representative  of  items  which  affect 
the  applicant's  claim.  The  respondents 
are  applicants  who  notify  SSA  that  they 
have  appointed  a  person  to  represent 
them  and  such  representatives  when 
f!)aiining  a  right  or  benefit. 

NumCer  ofRespondents:  475.737. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Aruiual  Burden:  72,290 
hoiirs. 

2.  Information  About  Joint  Checking/ 
Savings  Account— 0960-0461.  The 
information  collected  on  form  SSA- 
2574  by  the  Social  Security 
Administration  is  used  to  determine 
whether  a  joint  bank  account  shoiild  be 


counted  as  a  resource  of  an  SSI  claimant 
or  applicant  in  determining  eligibility 
for  SSL  The  respondents  are  applicants 
for  and  recipients  of  SSI  payments  and 
individuals  who  are  joint  owners  of 
financial  accoimts  with  SSI  applicants/ 
recipients. 

Number  of  Respondents:  200,000 

Frequency  of  Response:  1 

Average  Burden  Per  Response:  7 
minutes 

Estimated  Annual  Burden:  23,333 
hours 

3.  Social  Security  Non- Applicant, 
Applicant  and  Advisor  Surveys  on  the 
Supplemental  Security  Income  and 
Social  Seciuity  Disability  Programs — 
0960-^4EW.  SSA  will  conduct  a  pilot 
study  to  obtain  information  on  the 
factors  that  motivate  individuals  to  file 
for  disability  benefits.  The  purpose  of 
this  project  is  to  provide  SSA  with  an 
appropriate  methodology  to  conduct  a 
scientific  survey  of  disability  applicants, 
non-applicants  and  disability  advisors 
to  determine  the  types  and  sources  of 


>  IS  VS.C  §  7sin>N5)  (ises). 


>  15  U.S.C  §  78*(b)(2)  (196S). 


*  17  CFR  200.3O-3(a)(12)  (IMS). 
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infomutlon  that  disabled  and  impaired 
individuals  utilize  in  nmUng  their 
decisions  to  apply  or  not  to  apply  for 
benefits.  The  data  will  be  used  to 
determine  the  appropriateness  and 
accuracy  of  the  infotmatioQ  provided  to 
potential  applicants  and  to  identify  the 
social  networks  through  which 
information  about  the  disability 
programs  is  disseminated. 


Scraefv- 
ar  sur- 
vey 

Plot 
•wvey 

rmMnom  01  Heaponoanis  .. 
rrequancy  oi  ne^ionae  ... 
Averaee  Bunlan  Per  Re- 

aponae  (minules) 

EsMmaM  Annual  Burden 

(how* — 

1.000 

1 

12 
200 

200 

1 

ao 

200 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Cleaiance 
Officer  at  the  following  addresses: 
(OMB).  Office  of  Management  and 
Buc^  OIRA.  Attn:  Laura 
Oliven  J4ew  Executive  Office 
Building.  Room  10230,  725  17th  St. 
NW,  Washington.  D.C  20503 
(SSA).  Social  Security  Administration. 
DCFAM.  Attn:  Judith  T.  Hasche.  1-A- 
21  Operations  Bldg..  6401  Security 
Blvd.,  Baltimore.  MD  21235 
To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Qearance  Officer  on  (410)  965- 
4123  or  write  to  her  at  the  address  listed 
above. 

Dstad:  April  3, 1M7. 
tmdMkT.Hmdm, 

Reports  aearance  Officer.  Social  Secuiity 

AdministratJon. 

(FR  Doc.  97-8989  Piled  4-6-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Faderai  Aviation  Administration 

NoiM  Exposure  Map  Notica;  R«c«ipt  of 
Noiss  CompaUbUity  Program  and 
Request  for  Review;  Naples  Municipal 
Airport;  Naples,  FL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  revised  current 
and  future  noise  exposure  maps 
submitted  by  the  City  of  Naples.  Florida 
for  Naples  Municipal  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 


Safety  and  Noise  Abatement  Act  of  1979 
(Public  Uw  9&-193)  and  14  CFR  Part 
150  are  in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  revised 
noise  compatibility  program  that  was 
submitted  for  N^es  Municipal  Airport 
under  Part  150  in  conjunction  with  the 
noise  exposure  maps,  and  that  this 
revised  program  will  be  approved  or 
disapproved  on  or  before  September  29. 
1997. 

EFFECTIVE  DATE:  The  efifoctive  date  of  the 
FAA's  determination  on  the  revised 
noise  exposure  maps  and  of  the  start  of 
its  review  of  the  associated  revised 
noise  compatibility  program  is  April  2. 
1997.  The  public  comment  period  ends 
June  1, 1997. 

FOR  FUimCR  MFOfMATION  CONTACT: 
Mr.  Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office.  5950  Hazehine 
National  Drive.  Suite  400.  Orlando. 
Florida  32822-5024.  (407)  812-6331. 
Extension  29.  Comments  on  the 
proposed  revised  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  MFOfMATKM:  This 
notice  announces  that  the  FAA  finds 
that  the  revised  noise  exposure  maps 
submitted  for  Naples  Municipal  Airport 
are  in  compliance  with  applicable 
requiremenU  of  Part  150,  effective  April 
2. 1997.  Further.  FAA  is  reviewring  a 
proposed  revised  noise  compatibility 
program  for  that  airport  which  will  be 
approved  or  disapproved  on  or  before 
September  29. 1997.  This  notice  also 
annoimces  the  availability  of  this 
revised  program  for  public  review  and 
comment 

Under  Section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  effect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  to  the  local  community, 
govenmient  agencies,  and  persons  using 
the  airport 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 


taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  Qty  of  Naples.  Florida,  submitted 
to  the  FAA  on  February  13. 1997. 
revised  noise  exposure  maps, 
descriptions  and  other  docimientation 
which  were  produced  during  the  Naples 
Municipal  Airport  PAR  Part  150 
Revised  program  conducted  beteveen 
March  23. 1995  and  February  13. 1997. 
It  was  requested  that  the  FAA  review 
this  material  as  the  noise  exposure 
maps,  as  described  in  Section  103(aMl) 
of  the  Act.  and  that  the  noise  mitigation 
measures,  to  be  implemented  joinUy  by 
the  airport  and  surrounding 
communities,  be  apfMoved  o  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act 

The  FAA  has  completed  its  review  of 
the  revised  noise  exposure  maps  and 
related  descriptions  submitted  by  the 
City  of  Naples.  Florida.  The  specffic 
maps  under  consideration  are  "1996 
Existing  Conditions  Noise  Exposure 
Map"  and  "2001  Forecast  Conditions 
Revised  Noise  Exposure  Map"  in  the 
Revised  Noise  Compatibility  Program 
1996  submission.  The  FAA  has 
determined  that  these  maps  for  Naples 
Municipal  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  April  2, 
1997.  FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  me 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

IT  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposiue  contours 
depicted  on  a  noise  exposure  map 
submitted  imder  Section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  insep>arable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 


onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  tlie 
airport  operator  which  submitted  those 
m^s.  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  Section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  Section  150.21  of  FAR  Part  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

The  FAA  has  formally  received  the 
revised  noise  compatibility  program 
1996  for  Naples  Mimicipal  Airport,  also 
effective  on  April  2, 1997.  Preliminary 
review  of  tiie  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  revised 
program.  The  formal  review  period, 
limited  by  law  to  a  maximum  of  180 
days,  will  be  completed  on  or  before 
September  29, 1997. 

The  FAA's  detailed  evaluation  mil  be 
conducted  under  the  provisions  of  14 
CPR  Part  150,  Section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  peraons  are  invited  to 
comment  on  the  proposed  revised 
program  with  specific  reference  to  these 
fecton.  All  comments,  other  than  those 
properly  addressed  to  local  land  use 
authorities,  will  be  considered  by  the 
FAA  to  the  extent  practicable.  Copies  of 
the  revised  noise  exposure  maps,  the 
FAA's  evaluation  of  the  maps,  and  the 
proposed  revised  noise  compatibility 
program  are  available  for  examination  at 
the  following  locations: 

Federal  Aviation  Administration. 
Orlando  Airports  District  Office.  5950 
Hazeltine  National  Drive,  Suite  400. 
Orlando,  Florida  32822-5024.  and 

Naples  Airport  Authority,  160  Aviation 
Drive  North.  Naples,  Florida  34104 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Orlando,  Florida,  April  2, 1997. 
Charles  E.  Blair. 

Manager,  Orlando  Airport  District  Office. 
(FR  Doc.  97-9418  Filed  4-10-97;  8:45  am] 
aaxMQ  oooc  4ti»-is-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Adminiatration 

Environntental  Impact  Statement; 
Tuscalooaa  County,  AL 

agency:  Federal  Highway 
Administration  (FHWA)  DOT. 
action:  Notice  of  intent 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Tuscaloosa  County.  Alabama. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Joe  D.  Wilkerson.  Division 
Administrator.  Federal  Highway 
Administration,  500  Eastern  Boulevard. 
Suite  200.  Montgomery,  Alabama  36117, 
Telephone:  (334)  223-7370,  or  Mr. 
Jinuny  Butts,  Director.  State  of  Alabama 
Department  of  Transportation.  1409 
Coliseum  Boulevard.  Montgomery. 
Alabama  36130.  Telephone  (334)  242- 
6311. 

SUPPtEMBITARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  State  of 
Alabama  Department  of  Transportation, 
will  prepare  an  Environmental  Impact 
Statement  for  a  proposed  bypass  of  the 
cities  of  Northport  and  Tuscaloosa, 
approximately  29  km  (18  miles)  in 
length,  beginning  at  U.S.  Highway  82 
west  and  extending  north  and  east 
around  Northport  and  Tuscaloosa.  The 
proposed  limited  access  multi-lane 
fecility  provides  a  much-needed  new 
crossing  of  the  Black  Warrior  River  that 
runs  generally  east  and  west  through  the 
metropolitan  area.  There  are  presenUy 
two  routes  serving  the  Northport/ 
Tuscaloosa  area  that  cross  the  Black 
Warrior  River.  Both  of  these  facilities 
have  become  severely  congested 
creating  the  need  for  additional  river 
crossings.  The  area  has  experienced 
steady  growth,  and  an  additional 
highway  corridor  will  better  serve  this 
rapidly-developing  area  as  well  as 
provide  through  traffic  with  an  option  to 
bypass  the  existing  overburdened 
highway  network. 

A  Notice  of  Intent  was  previously 
published  on  September.l7. 1992,  to 
prepare  an  Environmental  Impact 
Statement  for  this  project  Early 
coordination  letters  describing  the 
proposed  action  and  soliciting 
comments  were  sent  to  appropriate 
Federal,  State,  local  agencies,  and  to 
private  organizations  and  citizens  who 
had  expressed  or  were  known  to  have 
an  interest  in  the  proposal.  A  scoping 
meeting,  four  public  involvement 
meetings,  and  public  hearings  were  held 
to  describe  the  project  and  solicit 
public/private  input  After  these 


meetings,  hearings,  and  consideration  of 
comments,  the  location  of  a  river 
crossing  was  selected  and  a  FONSI 
approved  on  January  14, 1994,  for  a 
separate  project  within  the  overall  limits 
of  the  bypi^  for  constructicm  of  a 
bridge  across  the  river.  Funding  to  begin 
bridge  construction  was  provided  in  the 
Intermodal  Surfece  Transportation 
Efficiency  Act  of  1991. 

A  Draft  Environmental  Impact 
Statement  (FHWA-AL-EIS-94-Ol-D) 
for  the  bypass,  which  also  included 
discussion  of  the  river  crt»sing  project, 
was  approved  on  June  1. 1994.  After 
circulation  of  the  Draft  Environmental 
Impact  Statement  and  holding  a  corridor 
public  hearing,  comments  and 
objections  to  tiie  alignment  north  of  the 
river  were  raised  by  residents  of  a 
subdivision  near  the  proposed  location. 
In  order  to  ensure  that  there  was  full 
public  knowledge  of  the  proposed 
project  and  to  clarify  apparent 
confusion  by  some  citizens,  an 
additional  Notice  of  Intent  was 
published  in  1996  to  prepare  a 
Supplemental  Drai^  Environmental 
Impact  Statement  for  the  entire  route. 
The  Supplemental  Draft  Environmental 
Impact  Statement  was  prepared  on  the 
entire  route  and  subsequenUy  approved 
on  Jime  10, 1996.  This  document  was 
circulated,  and  a  corridor  public  hearing 
was  held.  Once  again,  objections  were 
raised,  and  many  of  the  comments 
concerning  the  outdated  data  indicated 
the  need  to  prepare  a  new 
Environmental  Impact  Statement,  based 
on  ciurent  issues  and  conditions  rathw 
than  trying  to  utilize  information  from 
the  previous  Environmental  Impact 
Statem«it  and  Supplemental 
Environmental  Impact  Statement 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  proposal.  A  scoping 
meeting  and  public  involvement 
meeting  will  be  held  in  the  project  area. 
In  addition,  a  public  hearing  will  be 
held.  Public  notices  will  be  given  of  the 
time  and  place  of  meetings  and  hearing. 
The  Draft  Environmental  Impact 
Statement  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  Environmental 
Impact  Statement  should  be  directed  to 
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the  FHWA  at  the  address  provided 
above. 

Catalog  of  Fedraal  Domestic 
Assistance  20.205,  Highway  Planning 
and  Construction. 

bsuad  on:  April  1, 1997. 
}m  D.  WiUunon. 

Division  Administrator,  Federal  Highway 
Admhustntkm.  Montgomery,  Alabama. 
(FR  Doc.  97-9304  Filed  ♦-10-97;  8:45  am] 

MJJNQ  CODE  4t10-J2-M 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
(STB  Finance  Dociwt  Na  33377] 

Coach  USA,  Inc.— Control  Exemption- 
Airport  Bus  of  BakersfieM;  Antelope 
Valley  Bus,  inc..  Desert  Stage  Unas. 
Inc.;  Bayou  City  Coaches,  inc.; 
Kenvillefius  Company,  Inc.;  Red  & 
Tan  Charter,  Inc.;  Red  &  Tan  Tours, 
inc.;  and  Rockland  Coaches.  Inc. 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  filing  of  petition  for 
exemption. 


r:  Coach  USA.  Inc.  (Coach),  a 
noncarrier  that  controls  15  motor 
passenger  carriers,  seeks  to  be 
exempted,  under  49  U.S.C.  13541,  from 
the  prior  approval  requirements  of  49 
U.S.C.  14303(a)(5),  to  acquire  control  of 
eight  other  motor  passenger  carriers. 
DATES:  Comments  must  be  filed  by  May 
1, 1997.  Petitioner  may  file  a  reply  by 
May  5.  1997. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  STB 
Finance  Docket  No.  33377  to:  Office  of 
the  Secretary,  Case  Control  Unit, 
Surface  Transportation  Board,  1925  K 
Street.  N.W.,  Washington.  D.C.  20423- 
0001.  Also  send  one  copy  of  comments 
to  petitioner's  representatives:  Betty  Jo 
Christian  and  David  H.  Cobum,  Steptoe 
&  Johnson  LLP.  1330  Connecticut 
Avenue.  N.W..  Washington,  D.C.  20036. 
FOR  FURTHER  MFORMATKM  COffTACT: 
Joseph  H.  Dettmar,  (202)  565-1600  [TDD 
for  the  hearing  impaired:  (202)  565- 
1695.] 

SOPPLaon-ARY  INFORMATION:  Coach 
seeks  an  exemption  to  acquire  stock 
control  over  eight  motor  passenger 
carriers  that  operate  in  interstate  and 
intrastate  commerce:  Airport  Bus  of 
Bakersfield  (MC-163191)  (primarily 


charter  operations  and  regular-route 
service  in  California  and  Nevada); 
Antelope  Valley  Bus,  Inc.  (MC-125057) 
(primarily  charter  operations  and 
regular-route  service  in  California  and 
Nevada);  I>esert  Stage  Lines,  Inc.  (MC- 
140919)  (primarily  charter  operations  in 
California);  Bayou  City  Coaches,  Inc. 
(MC-245246)  (primarily  charter 
operations  in  Texas  and  New  Mexico); 
Kerrville  Bus  Company,  Inc.  (MC- 
27530)  (primarily  charter  operations  and 
regular-route  service  in  Texas, 
Louisiana,  and  Arkansas);  Red  &  Tan 
Charter,  Inc.  (MC-204842)  (holds 
authority  to  operate  charter  and  special 
services,  but  does  not  presently  conduct 
any  bus  operations);  Red  &  Tan  Tours. 
Inc.  (MC-162174)  (primarily  charter 
operations  and  regular-route  service  in 
New  York  and  New  Jersey);  and 
Rockland  Coaches,  Inc.  (MC-29890) 
(primarily  charter  operations  and 
regular-route  service  in  New  York  and 
New  Jersey).'  Antelope  Valley  Bus,  Inc. 
operates  Airport  Bus  of  Bakersfield  as  a 
division  and  wholly  o%vns  Desert  Stage 
Lines.  Inc.  Red  &  Tan  Tours,  Inc.,  Red 
&  Tan  Charter,  Inc.,  and  Rockland 
Coaches,  Inc.  are  also  under  common 
control.  Bayou  City  Coaches,  Inc.  and 
Kerrville  Bus  Company,  Inc.  are 
controlled  by  different  members  of  the 
same  family.  Coach  states  that  each  of 
the  eight  carriers  accounts  for  a 
relatively  small  market  share  and 
operates  regionally  in  diverse  markets 
across  the  United  States. 

Coach  indicates  that  it  currently 
controls  the  nation's  second  largest 
group  of  motor  passenger  carrien, 
having  acquired  10  carriers  in  May 

1996.2  and  five  more  in  November 

1996.3  In  STB  Finance  Docket  No. 
33343,  which  is  pending  before  the 
Board,  petitioner  is  seeking  to  acquire 
control  of  four  other  motor  passenger 
carriere.* 


'  The  itock  of  Umm  eight  motor  pasMnger  carriers 
was  placed  in  separate,  independeot  voting  trusts 
with  difierent  trustees  to  avoid  any  unlawful 
control. 

'  See  Notn  Capital  Venturw  77,  LLC  and  Coach 
USA,  Inc. — Control  Exemption— Arrow  Stage  Lines, 
Inc.:  Cape  Transit  Corp.;  Community  Coach,  Inc.; 
Community  Transit  Line*.  Inc.;  Grotvenor  Bus 
Lines,  Inc.;  HAM  J,  Cmp.;  Leisure  Time  Touts; 
SulHirban  Management  Corp.;  SuburlMn  Trails, 
Inc.;  and  Suburban  Transit  Corp..  STB  Finance 
Docket  No.  32876  (Sub-Na  1)  (STB  serVed  May  3, 
1996). 

^  See  Coach  USA,  Inc. — Control  Exemption — 
American  Sightseeing  Tours,  Inc.;  Cahfortua 


Petitioner  asserts  that  there  is  little 
competition,  and  no  significant  overiap 
in  operations,  among  the  15  carriers  it 
now  controls  and  the  carriers  it  seeks  to 
control  in  this  proceeding  and  in  STB 
Finance  Docket  No.  33343.  Coach 
acknowledges  that  there  is  some  overlap 
in  service  but  states  that  the  proposed 
actiuisitions  will  have  no  meaningful 
effect  on  the  continued  availability  of 
competitive  transportation. 

Following  the  acquisition  of  control 
by  Coach,  the  eight  carriera  wUl 
continue  to  operate  in  their  respective 
markets,  each  under  its  own  name  and 
each  in  the  same  basic  manner  as  before. 
Coach  claims  that  improved  service  at 
lower  costs  will  result  because  of  the, 
coordination  of  functions,  centralized 
management,  financial  support, 
rationalization  of  resources,  and 
economies  of  scale  that  are  anticipated 
from  the  common  control.  Coach  also 
states  that  all  collective  bargaining 
agreements  will  be  honored,  that 
employee  benefits  will  improve,  and 
that  no  change  in  management 
ipersonnel  is  planned.  Additional 
information  may  be  obtained  frtim 
petitioner's  representatives. 

Coach  also  requests  expedited  action 
by  the  Board  on  its  petition  for 
exemption  filed  in  this  pnx:eeding  and 
in  STB  Finance  Docket  No.  33343. 
Coach  explains  that  there  will  be  a 
stock,  and  possibly  a  debt,  offering  in 
May  1997  and  asks  that  the  Board  issue 
a  decision  in  both  proceedings  by  May 
15, 1997. 

A  copy  of  this  notice  will  be  served 
on  the  Diepartment  of  Justice.  Antitrust 
Division.  10th  Street  &  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20530. 

Decided:  April  4, 1997. 

By  the  Board,  Chainnan  Morgan  and  Vice 
Chairman  Owen. 
Veraon  A.  WilUams, 
Secretary. 

(FR  Doc.  97-9363  Filed  4-10-97;  8:45  am] 
BUJNQ  CODE  4aiS-OI>-P 


Charters,  Inc.;  Texas  Bus  Lines,  Iru:.;  Gulf  Coast 
Transportation,  Inc.;  and  K-T  Contract  Services, 
Inc..  STB  Finance  Docket  No.  33073  (STB  served 
Nov.  8, 1996). 

«  Coach  USA,  Inc.— Control  Exemption- 
Progressive  Transportation,  Inc.;  Powder  River 
Transportation  Sennces,  Inc.;  Worthen  Van  Service, 
Inc.;  and  PCSTC,  Inc.,  STB  Finance  Docket  No. 
33343  (STB  served  and  pubUshed  Mar.  12, 1997) 
(62  FR  11518). 
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DEPARTMENT  OF  THE  TREASURY 

Cuatoma  Service 

[T.D.  97-28] 

Revocation  of  Cusloma  Brolcer  Uoenae 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 


ACnCN:  Brolcer  license  revocation. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commissioner  of  Customs,  pursuant 
to  Section  641,  Tariff  Act  of  1930,  as 
amended,  (19  U.S.C.  1641),  and  Parts 
111.51  and  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR  111.51 


and  111.74),  canceled  the  following 
Customs  broker  license  with  prejudice. 


Port 


Portland.  Maine . 


Individual 


Arthur  Anderson 


License  No. 


6881 


Dated:  April  8. 1997. 
Miiiip  Metiger, 
Director,  Trade  Compliance. 
(FR  Doc  97-9353  Filed  4-10-97;  8:45  am] 
aaxMO  CODE  4a2o-02-p 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.D.  97-24] 

Revocation  of  Custonra  Brolier  License 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Broker  license  revocation. 


summary:  Notice  is  hereby  given  that 
the  Commissioner  of  Customs,  punuant 
to  Section  641.  Tariff  Act  of  1930.  as 
amended,  (19  U.S.C.  1641).  and  Parts 
111.51  and  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR  111.51 
and  111.74).  canceled  the  following 
Customs  broker  license  without 
prejudice. 


Port 


New  York 
New  York 


Individual 


Joss  Irrtemational  

Carlsson  International  Cargo.  Inc  . 


LicenaeNo. 


14064 
12727 


Dated:  April  8. 1997. 
Philip  Metzger, 
Director.  Trade  Compliance. 
(FR  Doc.  97-9352  Filed  4-10-97;  8:45  am] 
BHJJNQ  COOE  4a20-oa-p 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T-0. 97-27) 

Revocation  of  Customs  Broker  License 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Broker  license  revocation. 


summary:  Notice  is  hereby  given  that 
the  Commissioner  of  Customs,  pureuant 
to  Section  641.  Tariff  Act  of  1930.  as 
amended,  (19  U.S.C.  1641).  and  Parts 
111.51  and  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR  111^1 
and  111.74).  canceled  the  following 
Customs  broker  licenses  without 
prejudice. 


Port 

Seattle _ 

Seattle.. „ 

Pembina 

Pembina 

New  York „ 


Individual 


Charles  Klingtorth 

ktarilyn  JiH  Michel  

J.  W.  Kramer  — 

Frank  Moll 

J  &  A  Shipping  Co.,  Inc 


»•••■•■••<>••••••< 


License  No. 


5519 

6441 

2489 

11759 

4780 


Dated:  April  8, 1997 
Philip  Metzger, 
Director.  Trade  Compliance. 
[FR  Doc.  97-9355  Filed  4-10-97;  8:45  am] 
■auNQ  COOE  4aso-a2-p 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

IT.D.97-2q 

Revocation  of  Customs  Brolcer  License 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Broker  license  revocation. 


SUMMARY:  Notice  is  hereby  given  that 
the  Commissioner  of  Customs,  pursuant 
to  Section  641.  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1641),  and  Parts 
111.51  and  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR  111.51 
and  111.74).  canceled  the  following 
Customs  broker  license  without 
prejudice. 


Port 


New  York 
New  York 
New  York 


Individual 


N.Y.  Redbird.  Inc 

Meadows  Wye  Cardinal  Air  Services 
Roberts,  Reiiy  &  Son.  Inc 


License  No. 


5324 
03292 


17906 
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Dated:  April  8. 1997. 
Philip  MatxgBT, 
Director,  Trade  Compbance. 
[FR  Doc.  97-9354  Filed  4-10-97;  8:45  un] 

MLUNQ  CODE  a2O-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.D.  97-««J 

Revocation  of  Customs  Broker  License 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTKM:  Broker  license  revocation. 


SUMMARY;  Notice  is  hereby  given  that 
the  Commissioner  of  Customs,  pursuant 
to  Section  641,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1641),  and  Parts 
111.51  and  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR  111.51 
and  111.74),  canceled  the  following 
Customs  broker  license  without 
prejudice. 
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Port 


Great  Fails 


Individual 


Chartes  M.  Schayer,  Sr 


Dated:  April  8, 1997. 
Philip  Me<^ger, 
Director,  Trade  Compliance. 
(FR  Doc.  97-9351  Filed  4-10-97;  8:45  am] 

■RJJNQ  CODE  4«20-02-P 


UNITED  STATES  INFORMATION 
AGENCY 

Meeting  of  ttie  Advisory  Board  for 
Cut)a  Broadcasting 

The  Advisory  Board  for  Cuba 
Broadcasting  will  conduct  a  meeting  at 
the  Hotel  Sofitel  Miami,  5800  Blue 
Lagoon  Drive,  Miami,  Florida  on  Friday. 
April  11,  1997,  at  10:30  a.m. 

The  intended  agenda  is  listed  below. 

Advisory  Board  for  Cuba  Broadcastiiig 
Meeting 

Friday,  April  11.  1997 

Agenda 

Part  One — Qosed  to  the  Public 

L  Technical  Operations  Update 

A.  Status  Report  of  UHF 

B.  Capital  Improvement  Line  Item 

1.  Aerostat 

2.  Marathon 

3.  Computers:  Digital,  Internet 
Capabilities 

n.  Approval  of  Minutes 

Part  Two— Open  to  the  Public 

I.  Appointments/Commendations 
n.  Radio  Marti  Update 

A.  Funding  Needs 

B.  Relocation 

C.  Programming 

D.  Grantee  Status 
in.  TV  Marti  Update 

rV.  Office  of  Program  Evaluation  Update 

V.  Congressional  Update 

VI.  Office  of  Inspector  General  Report 
Vn.  Arbitration  Report 

Vm.  Old  Business 
DC.  New  Business 

Members  of  the  public  interested  in 
attending  the  meeting  should  contact 
Ms.  Angela  R.  Washington,  at  the 


Advisory  Board  Office.  Ms.  Washington 
can  be  reached  at  (305)  994-1784. 

Determination  To  Close  a  Portion  of  the 
Advisory  Board  Meeting  of  April  11, 
1997 

Based  on  information  provided  to  me 
by  the  Advisory  Board  for  Cuba 
Broadcasting,  I  hereby  determine  that 
the  10:30  a.m.  to  11:15  a.m.  portion  of 
this  meeting  should  be  closed  to  the 
public. 

The  Advisory  Board  has  requested 
that  part  one  of  the  April  11.  1997, 
meeting  be  closed  to  die  public.  Part  one 
will  involve  information  the  premature 
disclosure  of  which  would  likely 
frustrate  implementation  of  a  proposed 
Agency  action.  Closing  such 
deliberations  to  the  public  is  justified  by 
the  Government  in  the  Simshine  Act 
under  5  U.S.C.  522b(c)(9)(B). 

Part  one  of  the  agenda  consists  of  a 
discussion  of  technical  matters,  which 
include  TV  Marti  transmissions, 
frequencies,  alternate  channels  and  new 
technologies  for  Radio  Marti'. 

Dated:  April  7, 1997. 
Joseph  Dnfiey, 

Director,  United  States  Information  Agency. 
(FR  Doc.  97-9397  Filed  4-10-97;  8:45  am] 

BIUJNG  CODE  8230-01-M 


UTAH  RECLAMATION  MITIGATION 
AND  CONSERVATION  COMMISSION 

Notice  of  Availability  of  the  Record  of 
Decision  on  the  Wasatch  County  Water 
Efficiency  Project  and  Daniel 
Replacement  Project  Hnal 
Environmental  Impact  Statement 

AGENCY:  The  Utah  Reclamation 
Mitigation  and  Conservation 
Commission  (Mitigation  Commission). 
ACTION:  Notice  of  availability  of  the 
Record  of  Decision  (ROD). 

SUMMARY:  On  March  12,  1997,  Don  A. 
Christiansen,  Chairman  of  the  Utah 
Reclamation  Mitigation  and 


License  No. 


2167 


Conservation  Comnussion  signed  the 
Record  of  Decision  (ROD)  which 
documents  the  selection  of  the  Proposed 
Action  Alternative  as  presented  in  the 
Wasatch  County  Water  Efficiency 
Project  and  Daniel  Replacement  Project 
(WCWEP  and  DRP)  Final  Environmental 
Impact  Statement  (FEIS),  INT  FES  96- 
58,  filed  November  22, 1996,  and  as 
described  in  the  WCWEP  Feasibility 
Study  dated  January  1997.  The  ROD 
also  approves  the  Central  Utah  Water 
Conservancy  District  (CUWCD) 
proceeding  with  construction  of 
WCWEP  and  DRP,  in  accordance  with 
statutory  and  contractual  obligations. 
Construction  of  WCWEP  will  conserve 
water  from  the  Central  Utah  Project 
agricultural  supply  for  Wasatch  County 
and  provide  it  as  replacement  water  for 
the  water  presentiy  being  diverted  frtim 
the  Strawberry  River  basin  by  the  Daniel 
Irrigation  Company  (DIG).  Restoration  of 
natural  stream  flows  to  the  Strawberry 
River  basin  constitutes  more  than  one- 
fourth  of  the  aquatic  mitigation  required 
for  the  Strawberry  Aqueduct  and 
Collection  System  of  the  Central  Utah 
Project.  The  replacement  supply  will  be 
delivered  by  means  of  the  DRP. 

The  FEIS  for  WCWEP  and  DRP 
considered  three  alternatives  to  restore 
flows  in  the  upper  Strawberry  River  and 
to  provide  water  and  water  conveyance 
facilities  from  Jordanelle  Reservoir  to 
the  existing  DIG  water  storage  facilities 
as  mandated  in  section  303  of  the 
Central  Utah  Project  Completion  Act 
(GUPCA)  and  a  No  Action  Alternative. 
The  Utah  Reclamation  Mitigation  and 
Conservation  Commission  (Mitigation 
Commission),  the  Department  of  the 
Interior  (Interior),  and  the  CUWCD 
served  as  the  Joint  Lead  Agencies  in  the 
preparation  of  the  NEPA  compliance 
documents. 

In  addition  to  satisfying  the 
requirements  and  authorizations  of 
GUPCA,  the  construction  of  the  WCWEP 
and  DRP  will  satisfy  the  environmental 
commitment  made  in  the  U.S.  Bureau  of 
Reclamation's  1990  Final  Supplement  to 


the  Final  Environmental  Impact 
Statement,  Diamond  Fork  System,  and 
now  binding  upon  the  Mitigation 
Commission,  to  restore  flows  in  the 
upper  Strawberry  River  that  have  been 
historically  diverted  by  the  DIG,  and  to 
provide  the  mandated  replacement 
water  supply.  Of  principal  significance, 
the  selected  alternative  will  fulfill  the 
mandates  of  GUPCA  and  the 
environmental  commitment  by: 
improving  the  efficiency  of  delivering 
CL^  agricultural  and  municipal  and 
industrial  water  stored  in  Jordanelle 
Reservoir;  conserving  water  and 
improving  water  management  in  the 
Heber  Valley;  supplementing  instream 
flows  in  some  Heber  Valley  streams; 
protecting  the  water  rights  of 
downstream  users;  and  minimizing 


adverse  impacts  on  groundwater, 
wetlands  and  other  environmental 
resources. 

Ehiring  preparation  of  the  FEIS,      • 
CUWCD  consulted  formally  on  listed 
species  with  the  U.S.  Fish  and  Wildlife 
Service  (FWS)  under  §  7  of  the 
Endangered  Species  Act  (16  U.S.C.A. 
sections  1531  to  1544,  as  amended).  In 
a  letter  dated  January  14, 1997,  the  FWS 
indicated  that  the  Proposed  Action 
Alternative  selected  by  this  ROD  is  not 
likely  to  adversely  affect  listed  or 
proposed  species  or  designated  or 
proposed  critical  habitats.  CUWCD,  the 
Mitigation  Commission  and  Interior  will 
continue  to  consult  with  FWS  prior  to 
and  during  construction  to  avoid  actions 
that  may  affect  proposed  or  listed 


species  or  their  proposed  or  designated 
critical  habitats. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  on  matters 
related  to  this  Federal  Register  notice 
can  be  obtained  at  the  address  and 
telephone  niunber  set  forth  below:  Mr. 
Marie  Holden,  Program  Manager,  Utah 
Reclamation  Mitigation  and 
Conservation  Gonmiission,  102  West 
500  Soutii,  Suite  315,  Salt  Lake  City,  UT 
84601.  Telephone:  (801)  524-3146. 

Dated:  April  3, 1997. 
Michael  C  Weland. 

Executive  Director,  Uttib  Reclamation 
Mitigation  and  Conservation  Commission. 
(FRDoc.  97-9311  Filed  4-10-97;  8:45  am] 
aiLUNQ  CODE  4310-06-P 
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Environmental 
Protection  Agency 

40  CFR  Parts  700,  720,  721,  723,  and  7^ 
Microbial  Products  of  Biotechnology; 
Final  Regulation  Under  the  Toxic 
Substances  Control  Act;  Final  Rule 
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ENVmONMBITAL  PROTECTION 
AGENCY 

40  CFR  Parts  700, 720, 721. 723.  and 
72S 

IPPPTt-OOOWC:  FW.-«S77-q 

Utenbm  Producta  ol  Blolachnology. 
Final  nagutatfonUndar  the  Tojdc 
'  Control  Act 


AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  mle. 


f :  EPA  is  promulgating  thu  final 
rule  under  taction  5  of  the  Toxic 
Substances  Control  Act  (TSCA).  15 
U.S.C  2604,  to  establish  notification 
pcoceduies  for  review  of  certain  new 
microoiguusms  before  they  are 
introduced  into  commerce.  "New" 
microorgsnisms  are  those  formed  by 
deliberate  combinations  of  genetic 
material  from  organisms  classified  in 
difEerent  taxonomic  genera.  This  review 
process  is  designed  to  prevent 
unreasonable  risk  of  injury  to  hiunan 
health  and  the  environment  without 
imposing  unnecessary  regulatory 
burdens  on  the  biotechnology  iiidustry. 
This  final  rule  describes  notification 
procedures  and  the  microotganisms  that 
would  be  exempt  from  notification. 
DATES:  This  rule  will  become  effective 
June  10. 1997.  In  accordance  with  40 
CFR  23.5,  this  rule  shall  be  promulgated 
for  purposes  of  judicial  review  at  1  p.m. 
eastern  daylight  savings  time  on  April 
27. 1997. 

FOR  FWmCR  aaaOfMATKM  CONTACT:  For 
general  information  including  copies  of 
this  document  and  related  materials: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 


Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington.  DC  20460. 
Telephone:  (202-554-1404),  TDD:  (202- 
554-0551),  e-mail  address:  TSCA- 
HotlineOepamail.epa.gov. 

For  technical  information  regarding 
this  document-  David  Giamporcaro. 
Office  of  Pollution  Prevention  and 
Toxics  (7405),  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington. 
DC  20460.  Telephone:  (202-280-6362). 


Elactronic  Availabiiity:  Electronic 
copies  of  this  document  and  various 
support  documents  are  available  from 
the  EPA  home  page  at  the 
Enviromnental  Sub-Set  entry  for  this 
dociunent  under  "Regulations"  (http:// 
w%vw.epa.gov/fedis^/).  The  final  rule 
may  also  be  accessed  at  the  Office  of 
Pollution  Prevention  and  Toxics 
Biotechnology  home  pMe  at  httpjf 
www.epa.gov/opptintr/biotech/.  Fax- 
On-Demand:  Using  a  fiuqihone  call  202- 
401-0527  and  select  item  3100  for  an 
index  of  available  material  and 
corresponding  item  numbers  related  to 
this  document 

This  rule  establishes  procedures  for 
the  premanufacture  review  of  certain 
new  microbial  products  of 
biotechnology  that  are  comparable  to 
those  for  traditional  chemiad 
substances  but  are  tailored  to  address 
the  specific  characteristics  of  these 
microorganisms.  EPA  published  its  final 
TSCA  section  5  premanufacture 
notification  (PMN)  rule  (40  CFK  part 
720)  on  May  13.  1983  (48  FR  21722)  and 
subsequently  amended  certain  parts  of 
the  rule  on  September  13.  1983  (48  FR 
41132),  April  22,  1986  (51  FR  15096), 
and  March  29, 1995  (60  FR  16298) 
(FRI^-4921-8).  In  1984.  EPA  discussed 
how  the  PMN  nue  could  be  applied  to 


microorganisms  In  "Proposed  Policy 
Regarding  Certain  Microbial  Products" 
which  was  published  as  part  of  the 
Federal  "Proposal  for  a  Coordinated 
Framework  for  Regulation  of 
Biotechnology:  Notice"  ("1984  Proposed 
Policy  Statement")  which  %vas 
published  by  die  Office  of  Science  and 
Technology  Policy  (OSTP)  on  December 
31. 1964  (49  FR  50856).  In  1986.  EPA 
stated  how  the  PMN  rule  would  be 
applied  to  microorganisms  in  the 
"SUtement  of  Policy:  Microbial 
Products  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  and  Toxic  Substances  Control  Act" 
("1986  Policy  Statement"),  which  was 
published  as  part  of  the  Feideral 
"Coordinated  Framework  for  Regulation 
of  Biotechnology:  Announcement  of 
Policy  and  Notice  for  Public  Comment" 
which  was  published  by  OSTP  on  June 
26. 1986  (51  FR  23302).  On  September 
1. 1994.  EPA  published  the  proposed 
rule,  "Microbial  Products  of 
Biotechnology;  Proposed  Regulation 
Under  the  Toxic  Substances  Control 
Act,"  which  would,  when  finalized, 
fully  implement  its  program  for 
microorganisms  under  TSCA  section  5 
(59  FR  45526)  (FRL-4778-4).  While 
general  background  information  is 
presented  here,  readers  should  also 
consult  the  preambles  of  those 
documents  for  further  information  on 
the  development  of  the  biotechnology 
program  under  TSCA  section  5. 

Regulated  Entities.  Potentially  regulated 
entities  are  persons  conducting 
commercial  research  and  development 
activities  or  persons  manufactxiring, 
importing,  or  processing  for  commercial 
purposes  intergeneric  microorganisms 
used  for  a  TSCA  purpose.  Regulated 
categories  and  entities  include: 


Category 


Biotedmotogy  research  and  devek)pment  activities  invoJvina  commer- 
daiiunds 


ConfNTierctal  biotechnology  products 


Examples  of  Regulated  Entities 


Persons  rortductfng  commerdal  research  using  intergeneric  microorga- 
nisms for  biolertillzers;  biosensors;  biotechnology  reagents;  commod- 
ity or  specialty  chemical  production;  energy  applications;  waste  treat- 
ment or  pollutant  degradation;  ar»d  other  TSCA  subject  uses. 


Persons  manufacturing,  iniporting  or  processing  products  for  commer- 
cial purposes  intergeneric  microorganisms  lor  biolertilizers;  biosen- 
sors; tMOtechnology  reagents;  commodity  or  specialty  chemical  pro- 
Ajction;  energy  applications;  waste  treatment  or  pollutant  degrada- 
tion; and  other  TSCA  subject  uses. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 


this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whedier  your 
intergeneric  microorganism  is  r^^Iated 
by  this  action,  you  should  carefully 
examine  the  list  of  substances  excluded 


by  TSCA  section  (3)(2)(B).  and  the 
requirements  for  "persons  who  must 
report"  in  §  725.205  of  the  regulatory 
text  for  research  and  development 
activities  using  intergeneric 
microorganisms  and  §  725.105  of  the 


regulatory  text  for  manufacturing, 
importing,  and  processing  intergeneric 
microorganisms.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
MFORMATION  CONTACT  UNIT. 

L  Background 

A.  Statutory  Authority 

TSCA  section  5(a)(1)  requires  that 
persons  notify  EPA  at  least  90  days 
before  they  manufacture  or  import  for 
commercial  purposes  a  "new"  chemical 
substance  or  manufactiire,  import,  or 
process  a  chemical  substance  for  a 
"significant  new  use."  TSCA  defines 
"chemical  substance"  broadly  and  in 
terms  which  cover  microorganisms  as 
well  as  traditional  chemicals.  Therefore, 
for  the  purposes  of  TSCA.  a  "new 
microorganism,"  like  a  "new  chemical 
substance,"  is  one  that  is  not  listed  on 
the  TSCA  Chemical  Substances 
Inventory  compiled  under  TSCA  section 
8(b).  TSCA  section  5(h)(3)  exempts  the 
manufactme  or  importation  of  small 
quantities  of  chemical  substances 
produced  solely  for  research  and 
development  (R&D)  from  the  section  5 
notification  requirements  if  the 
manufacturer  or  importer  notifies 
persons  engaged  in  R&D  of  any  health 
risks  that  the  company  or  EPA  has 
reason  to  believe  may  be  associated  with 
the  chemical  substance.  TSCA  section 
5(h)(3)  authorizes  EPA  to  define  by  rule 
what  constitutes  small  quantities  and  to 
prescribe  the  form  and  manner  of  risk 
notification.  TSCA  section  5(h)(4) 
authorizes  EPA,  upon  application  and 
by  rule,  to  exempt  the  manufacturer  or 
importer  of  any  new  chemical  substance 
from  part  or  all  of  the  provisions  of 
section  5.  if  EPA  determines  that  the 
manu&cture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  the  new 
chemical  substance  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment 

B.  History 

This  rule  implements  EPA's  program 
for  oversight  of  microorganisms,  in 
accordance  with  the  1986  Policy 
Statement  Since  its  publication,  EPA    . 
has  been  operating  its  biotechnology 
'  program  imder  the  1986  Policy 
Statement  Prior  to  the  1986  Policy 
Statement.  EPA  issued  the  1984 
Proposed  Policy  Statement  Subsequent 
to  the  1986  Policy  Statement,  ^A 
issued  a  notice,  entitled  "Biotechnology; 
Request  for  Comment  on  Regulatory 
Approach"  on  February  15, 1989  (54  FR 
7027).  in  order  to  solicit  comments  on 
the  direction  of  EPA's  biotechnology 
program' under  TSCA.  Comments  on  the 


1984  and  1986  documents  and  the 
February  15. 1989  Federal  Register 
notice  are  addressed,  as  appropriate,  in 
this  preamble. 

On  September  7, 1990,  EPA  convened 
a  subcommittee  of  its  Biotechnology 
Science  Advisory  Committee 
(Subcommittee  on  Implementation  of 
Scope)  to  comment  on  topics  associated 
with  the  proposed  rule.  EPA  again 
convened  a  subcommittee,  the 
Subcommittee  on  the  Proposed 
Biotechnology  Rule  under  TSCA  which 
met  on  July  22, 1991.  Advice  from  both 
of  these  subcommittees  was 
incorporated  as  appropriate  in  the 
jHeamble  to  the  propc^ed  rules,  and 
summaries  of  subcommittee 
deliberations  were  placed  in  the  docket 
for  this  rulemaking.  On  September  1 , 
1994,  EPA  published  the  proposed  rules 
"Microbial  Products  of  Biotechnology; 
Proposed  Regulation  Under  the  Toxic 
Substances  Control  Act"  (59  FR  45526). 
The  final  rule  announced  today  is 
intended  to  describe  implementation  of 
EPA's  program  for  regulation  of 
microorganisms  under  TSCA. 

n.  Summary  of  Proposed  Rule 

EPA  proposed  to  establish  a  new  part 
725  of  Tide  40  of  the  Code  of  Federal 
Regulations  (CFR).  EPA  believed  that 
consolidating  all  reqiiirements  and 
procedures  applicable  to  new 
microorganisms  into  one  part  of  the  CFR 
was  appropriate  and  justified  because  of 
the  specific  characteristics  of 
microorganisms.  The  consolidation  was 
expected  to  benefit  the  public  by 
providing  greater  focus  and  enhanced 
clarity.  Part  725  is  devoted  exclusively 
to  the  review  of  microorganisms  imder 
section  5  of  TSCA  and  is  divided  into 
eight  subparts.  Subparts  A.  B,  and  C 
consolidated  provisions  primarily 
adapted  from  parts  720  and  721. 
Subpart  A,  which  includes  definitions 
that  are  applicable  throughout  part  725, 
described  general  provisions  and 
appUcability.  Subpart  B  described 
administrative  procediues  that  are 
appUcable  to  all  sulnnissions  under  part 
725.  Subpart  C  described  confidentiality 
provisions  that  are  applicable  to  all 
submissions  imder  part  725. 

Subpart  D,  which  combined  the 
general  PMN  and  significant  new  use 
notice  (SNUN)  requirements  adapted 
from  parts  720  and  721,  described  the 
reporting  requirements  and  review 
process  pertaining  to  microbial 
commercial  activity  notices  (MCANs). 
Subparts  E,  F,  and  G  described  the 
reporting  requirements  and  review 
processes  for  applications  for 
exemptions  from  full  MCAN  reporting. 
Subpart  E,  which  was  almost  entirely 
new,  described  a  new  reporting  process 


using  the  TSCA  experimental  release . 
application  (TERA)  which  was 
developed  for  reporting  research  and 
development  (R&D)  activities  involving 
release  to  the  environment  Subpart  E 
also  described  who  would  be  eligible  to 
submit  a  TERA  or  receive  a  TERA  list 
exemption,  and  the  criteria  that  must  be 
met  to  receive  an  exemption  from  EPA 
review  for  certain  types  of  R&D 
activities.  Subpart  F,  which  was  an 
adaptation  of  §  720.38,  described  the 
requirements  for  a  test  marketing 
exemption  for  microorganisms.  Subpart 
G,  which  was  entirely  new,  described 
die  criteria  that  must  be  met  in  order  to 
qualify  for  Tier  I  or  Tier  II  exemptions 
for  certain  microorganisms  in  general 
commercial  use.  Subpart  L.  which  was 
adapted  from  part  721,  described 
additional  procedures  for  reporting 
significant  new  uses  of  microorganisms. 
Although  significant  new  use  rules  were 
not  being  proposed,  it  was  intended  that 
subpart  M  would  list  microorganisms 
and  specific  significant  new  uses  when 
they  were  promiUgated. 

In  addition,  EPA  proposed  to  amend 
existing  regulations  regarding  the 
collection  of  fees  from  submitters  of 
notices  under  section  5  of  TSCA  (40 
CFR  part  700),  to  reflect  the  fee  structure 
for  the  notices  and  applications  that 
have  been  developed  by  these  proposed 
rules.  Additional  amendments  to  parts 
720,  721,  and  723  were  proposed  to 
consolidate  TSCA  section  5  review  of 
microorganisms  into  part  725. 

UL  Somauiy  of  final  Rule 

This  final  rule  establishes  all 
reporting  requirements  under  section  5 
of  TSCA  for  manufacturers  and 
processors  of  microorganisms  subject  to 
TSCA  jurisdiction,  that  are 
manufactured  for  commercial  purposes, 
including  research  and  development  for 
conunercial  purposes.  The  rule 
establishes  a  number  of  mechanisms  for 
reporting  to  EPA,  including  a  number  of 
specific  exemptions.  Most  of  the 
exemptions  create  an  alternative 
mechanism  for  reporting  to  EPA  that 
reduces  the  amount  of  information  to  be 
reported.  Certain  of  the  research  and 
development  exemptions  establish  the 
conditions  under  which  no  reporting 
would  be  required. 

Manufacturers  are  required  to  report 
certain  information  to  EPA  90  days 
before  commencing  the  manufacture  of 
intergeneric  microorganisms  that  are  not 
listed  on  the  TSCA  Inventory.  The  rule 
establishes  the  mechanism  for  reporting 
thiK  information.  The  rule  also  defines 
"small  quantities  for  research  and 
development"  for  microorganisms;  the 
effect  of  which  is  to  require  section  5 
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reportiiig  for  certain  research  and 
development  activities. 

Any  manufacturer,  importer,  or 
processor  of  a  living  microorganism, 
who  is  required  to  report  under  section 
5  of  TSCA  must  file  a  Microbial 
Commercial  Activity  Notice  (MCAN) 
with  EPA,  unless  the  activity  is  eligible 
for  one  of  the  specific  exemptions.  The 
g^ieral  procedures  for  filing  MCANs  are 
described  in  subpart  D  of  part  725  of  the 
regulatory  text 

TSCA  section  5  only  applies  to 
microorganisms  that  are  manufactured, 
imported,  or  processed  for  commercial 
purposes.  EPA  has  defined  manufacture 
or  process  for  commercial  purposes  as 
"manu{act\ue  or  process  for  purposes  of 
obtaining  an  immediate  or  eventual 
.commercial  advantage."  Whether  an 
activity  has  an  immmiiate  or  eventual 
commercial  advantage  is  determined  by 
indicia  of  commercial  intent.  Research 
and  development  activities  are  for 
commercial  purposes,  and  thus-  subject 
to  reporting,  if  tests  are  directiy  funded, 
in  whole  or  in  part  by  a  conunercial 
entity,  when  the  researcher  considers 
there  to  be  an  immediate  or  eventual 
commercial  advantage.  In  addition,  all 
post  R&O  activities  are  considered 
manufacture  or  processing  for  a 
commercial  purpose. 

EPA  has  established  two  exemptions 
for  new  microoiyinisms,  after  the  R&O 
development  stage,  which  are  being 
manufactured  for  introduction  into 
commerce.  In  the  Tier  I  exemption,  if 
three  criteria  are  met,  manufacturers  are 
only  required  to  notify  EPA  that  they  are 
manufacturing  a  new  microorganism 
that  qualifies  for  this  exemption  10  days 
before  commencing  manufacture,  and  to 
keep  certain  records.  A  manufacturer  is 
not  required  to  wait  for  EPA  approval 
before  commencing  manufacture.  To 
quaUiy  for  the  Tier  I  exemption,  a 
manufacturer  must  use  one  of  the  listed 
recipient  organisms  and  must 
implement  specific  physical 
containment  and  control  technologies. 
In  addition,  the  DNA  introduced  into 
the  recipient  microorganism  must  be 
well-characterized,  limited  in  size, 
poorly  mobilizable.  and  free  of  certain 
sequences. 

A  manufacturer,  who  otherwise  meets 
the  conditions  of  the  Tier  I  exemption, 
may  modify  the  specified  containment 
restrictions,  but  must  submit  a  Tier  II 
exemption  notice.  The  Tier  n  exemption 
requires  manufacturers  to  submit  an 
abbreviated  notice  describing  the 
modified  containment,  and  provides  for 
a  4S-day  period,  during  which  EPA 
would  review  the  proposed 
containment  The  manufacturer  may  not 
proceed  under  this  exemption  until  EPA 
approves  the  exemption. 


Rather  than  submitting  a  MCAN 
during  research  and  development, 
manufactiu^rs  may  qualify  for  one  of 
several  exemptions,  or  may  choose  to 
submit  to  EPA  a  TSCA  Experimental 
Release  Application. 

If  a  manufacturer  is  conducting 
research  and  development  activities 
solely  within  a  contained  structure,  the 
research  may  qualify  for  one  of  two 
exemptions.  For  contained  research 
conducted  by  researchers  who  are 
required  to  comply  with  the  NIH 
guidelines,  EPA  has  established  a 
complete  exemption  from  EPA  review 
and  reporting  and  recordkeeping 
requirements.  For  all  other 
manufacturers  conducting  contained 
research  and  development  activities 
EPA  has  established  a  more  limited 
exemption.  The  exemption  specifies 
factors  which  the  teclmically  qualified 
individual  must  consider  in  selecting 
the  appropriate  contaiiunent.  The 
manufacturer  is  required  to  keep  records 
to  document  compliance  with  the 
containment  requirements,  but  is 
exempt  from  all  other  TSCA  section  5 
reporting  requirements.  See  Unit  V.C.5. 
of  this  preamble. 

For  researchers  conducting  small- 
scale  field  tests  with  BradyThizobium 
japonicum  and  Rhizobium  melihti.  the 
final  rule  creates  an  exemption  from 
EPA  review,  providing  certain 
conditions  are  met  The  field  testing 
must  occur  on  no  more  than  10 
terrestrial  acres;  the  introduced  genetic 
material  must  comply  with  certain 
restrictions,  and  appropriate 
contaiiunent  measures  must  be  selected 
to  limit  dissemination. 

If  a  manufacturer  does  not  meet  the 
requirements  for  one  of  the  exemptions 
discussed  above,  he  or  she  may  submit 
a  TERA.  The  TERA  is  essentially  an 
abbreviated  MCAN  submission  for 
individual  tests.  EPA's  review  period  is 
reduced  to  60  days,  although  EPA  may 
extend  the  period  for  good  cause.  EPA 
must  approve  the  test  before  the 
researcher  may  proceed,  even  if  the  60- 
day  period  expires.  EPA's  approval  is 
limited  to  the  conditions  outlined  in  the 
TERA  notice  or  approval. 

In  addition,  a  manufacturer  may 
submit  a  MCAN  for  any  R*D  activity. 
However,  EPA  expects  that  most 
researchers  will  instead  choose  to 
submit  a  TERA.  In  addition  to  the  longer 
review  period,  EPA  expects  that, 
because  of  the  limited  information  at  the 
R&D  stage,  the  Agency  wrould  likely 
issue  a  section  5(e)  order  to  impose 
conditions  to  address  the  uncertainties, 
which  would  need  to  be  modified  each 
time  the  manufacturer  wanted  to  vary 
the  terms  of  the  order. 


rv.  Summary  of  Major  Changes  in  Final 
Rule 

The  final  rule  adopts  the  provisions  of 
the  proposed  rule  with  few  revisions. 
EPA  is  adding  to  40  CFR  a  new  part  725, 
which  applies  TSCA  section  5 
requirements  specifically  to 
microorganisms.  Subpart  A  of  part  725 
contains  general  provisions  and 
applicability.  The  final  rule  retains  from 
the  proposal  the  definition  of  "new 
microorganisms"  that  are  subject  to 
TSCA  section  5  reporting.  "New 
microorganisms"  are  intergeneric 
microorganisms  that  are  not  already 
listed  on  the  TSCA  Inventory. 
"Intergeneric  microorganism"  is  defined 
at  §  725.3.  EPA  has  made  some  minor 
revisions  to  definitions  in  §  725.3 
related  to  scope  of  oversight. 

Subpart  B  of  part  725  contains 
administrative  procedures  that  have 
been  adapted  with  littie  change  frtjm 
provisions  in  40  CFR  parts  720  and  721. 
The  provisions  in  the  final  rule  have 
been  adopted  with  minor  changes  bom 
those  proposed  in  1994. 

Subpart  C  of  part  725  contains 
requirements  for  claiming  confidential 
business  information  (CBI).  These 
requirements,  which  were  adapted  frt>m 
provisions  in  part  720,  have  not  been 
changed  fit)m  the  proposal,  with  the 
exception  of  the  requirement  relating  to 
CBI  claims  in  the  TERA  and  other  minor 
changes.  Section  725.94(a)(2)  has  been 
modified  to  eliminate  the  proposed 
requirement  for  upfront  substantiation 
of  CBI  claims  in  the  TERA  submission. 

Subpart  D  establishes  the  reporting 
program  for  new  microorganisms 
manufactured  or  imported  for 
distribution  into  commerce  and  requires 
submission  of  a  MCAN  90  days  prior  to 
initiating  manufacture  or  import  of  the 
new  microorganism.  This  subpart 
codifies  the  requirements  for 
information  to  be  included  in  the 
MCAN  at  §§  725.155  and  725.160  and  is 
promulgated  with  minor  changes  from 
the  proposal. 

Subpart  E  establishes  the  exemptions 
bom  full  MCAN  reporting  for  R&D 
activities.  At  §  725.205(b),  EPA  defines 
"commercial  ptirposes"  for  R&D 
activities  to  include  all  R&D  directly 
funded  in  whole  or  in  part  by  a 
commercial  entity,  and  all  R&D 
activities,  regardless  of  funding  source, 
for  which  the  researcher  intends  to 
pursue  immediate  or  eventual 
commercial  advantage. 

Subpart  E  establishes,  at  $  725.232,  a 
complete  exemption  from  TSCA  section 
5  obligations  for  certain  R&D  activities 
conducted  in  contained  structures  and 
subject  to  regulation  by  another  Federal 
agency.  EPA  establishes  another 
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exemption  from  reporting  requirements 
for  R&D  activities  in  contained 
structures  which  meet  the  requirements 
of  §§  725.234  and  725.235. 

Subpart  E  also  establishes  at 
§§  725.238  and  725.239  the  TERA 
exemption  process  for  R&D  activities, 
primarily  those  involving  intentional 
environmental  release.  EPA  has  revised 
requirements  in  §  725.239  to  limit  the 
antibiotic  resistance  markers  that  may 
be  used  in  the  microorganisms  eligible 
for  the  TERA  exemption. 

Subpart  E  codifies  the  requirements 
for  information  that  must  be  included  in 
the  TERA  at  §§  725.255  and  725.260, 
and  is  promulgated  with  minor  changes 
from  the  proposal.  EPA  has  revised  the 
requirements  at  §§  725.238(b)(3)(ii)  and 
725.255(e)(l)(vi)  with  regard  to 
notification  of  State  and/or  local 
authorities. 

Subpart  F  contains  the  requirements 
for  exemptions  for  test  marketing 
activities.  These  requirements  have  been 
adapted.  Mrith  little  change,  bom 
provisions  in  part  720  and  have  only 
minor  changes  from  the  1994  proposed 
rule. 

Subpart  G  establishes  an  exemption 
from  MCAN  reporting  for  certain 
microorganisms  and  places 
requirements  on  the  recipient 
microorganism,  the  introduced  genetic 
material,  and  the  physical  containment 
Some  changes  have  been  made  to 
requirements  for  specific  eligibility 
criteria  since  the  proposal.  Section 
725.421  contains  the  requirements  for 
the  introduced  genetic  material.  Minor 
changes  have  been  made  to  §  725.421(d) 
to  clarify  the  functional  portions  of 
toxin-encoding  sequences  that  caiuiot  be 
included  in  the  introduced  genetic 
material.  Section  725.422  contains  the 
requirements  for  physical  containment 
Section  725.422(b)  has  been  revised  to 
reqiiire  controlled  access  to  the 
structure.  Section  725.422(e)  has  been 
modified  to  require  submitters  to 
docimient  the  effectiveness  of  the 
features  used  to  minimize  the  microbial 
concentrations  in  aerosols  and  exhaust 
gases  released  frtim  the  structure. 

Subpart  L  establishes  procedures  for 
reporting  significant  new  uses  of 
microorganisms.  These  requirements 
have  been  adapted,  with  little  change, 
from  provisions  in  pari  721  and  have 
only  minor  changes  since  they  were 
proposed  in  1994. 

Subpart  M  is  reserved  for 
requirements  for  significant  new  uses 
for  specific  microorganisms;  however, 
none  are  being  promulgated  in  this  rule. 

The  regulatory  text  also  amends 
existing  regulations  regarding  the 
collection  of  fees  from  submittera  of 
notices  under  section  5  of  TSCA  (40 


CFR  part  700),  to  reflect  the  fee  structure 
for  the  notices  and  applications  that 
have  been  developed  by  this  rule. 
Additional  amendments  to  parts  720, 
721,  and  723  consolidate  TSCA  section 
5  review  of  microorganisms  into  part 
725. 

V.  Discussion  of  Final  Rule  and 
Response  to  Comments 

In  response  to  the  proposed  rule,  EPA 
received  40  letters  from  the  public 
during  the  conmient  period.  Comments 
were  received  from  industry,  academia, 
professional  and  trade  associations, 
government  agencies,  public  interest 
groups,  and  individuals.  While  all 
commenters  raised  issues  about  specific 
aspects  of  the  rule,  several  commenters 
indicated  that  they  generally  supported 
it  Some  commenters  had  major 
concerns  about  the  rule  and  suggested 
modifications  that  would  have 
significanUy  changed  the  nature  of  the 
rule  as  it  was  proposed.  EPA  reviewed 
and  considered  all  comments  received 
on  the  proposed  rule  and  prepared 
detailed  responses  to  the  comments. 
Copies  of  all  comments  received  along 
with  EPA's  "Summary  of  Public 
Comments  and  EPA's  Response"  are 
available  in  the  public  docket  for  this 
rulemaking.  A  discussion  of  the  final 
rule,  including  a  summary  of  significant 
comments  and  EPA's  responses  follows. 

A.  Coverage  of  Microorganisms  under 
TSCA 

EPA  continues  to  believe  that  the 
TSCA  section  3(2)  definition  of 
"chemical  substance"  gives  EPA 
authority  to  review  microorgamsins 
imder  TSCA.  EPA  is  retaining  its 
interpretation  of  "new"  microorganisms 
as  stated  in  the  1986  statement  policy 
and  the  proposed  rule.  Under  that 
interpretation,  microorganisms  resulting 
from  deliberate  combinations  of  genetic 
material  from  organisms  classified  in 
different  genera  constitute  "new" 
microorganisms  subject  to  section  5 
reporting  requirements.  EPA  terms  such 
microorganisms  intergeneric.  For  the 
purposes  of  this  rule,  EPA  will  treat 
mobile  genetic  elements,  those  elements 
of  genetic  material  that  have  the  ability 
to  move  genetic  material  within  and 
between  organisms,  as  follows:  The  term 
"intergeneric  microorganism"  includes 
a  microorganism  whi(^  contains  a 
mobile  genetic  element  which  was 
originally  isolated  from  a 
microorganism  in  a  genus  difiiBrent  fitim 
the  recipient  microorganism.  Excluded 
from  the  definition  of  "intergeneric 
microorganism"  are  microorganisms 
which  contain  introduced  genetic 
material  consisting  solely  of  well- 
characterized,  non-coding  regulatory 


regions  from  organisms  in  another 
genus.  These  terms  are  defined  at 
§725.3. 

1.  Intergeneric  scope.  EPA  has 
decided  to  define  "new 
microorganisms"  as  those 
microorganisms  resulting  from  the 
deliberate  combination  of  genetic 
material  originally  isolated  fiom 
organisms  classified  in  different  genera 
because  of  the  degree  of  hiunan 
intervention  involved,  the  significant 
likelihood  of  creating  new  combinations 
of  traits,  and  the  ^eater  uncertainty 
regarding  the  effects  of  such 
microorganisms  on  human  health  and 
the  environment  This  approach,  based 
on  a  taxonomic  standard,  both  identifies 
a  group  of  microorganisms  whose 
behavior  in  the  environment  poses 
significant  uncertainty,  which  therefore 
warrant  regulatory  review  under  TSCA 
section  5,  and  provides  a  way  of 
defining  "new"  microorganisms  under 
TSCA  section  5. 

TSCA  section  5  reqiiires  all 
manufacturers  of  new  chemical 
substances  to  submit  information  to 
EPA  90  days  before  commencing 
commercial  manufactiue,  to  permit  EPA 
to  examine  whether  they  may  present  an 
unreasonable  risk  of  injury  to  health  and 
the  environment.  As  discussed  at  greater 
length  in  Unit  II.  of  the  Response  to 
Comments  Document  the  rationale  for 
the  requirement  was  to  have  EPA 
attempt  to  resolve  the  imcertainties 
surrounding  the  class  of  new  chemical 
substances— specifically,  whether  they 
were  likely  to  cause  unreasonable  risks 
before  diey  were  introduced  into  the 
environment. 

When  considering  the  variotis 
approaches  that  could  be  used  to  define 
a  "new"  microorganism  for  TSCA 
purposes,  one  important  factor  EPA  took 
into  account  was  the  regulatory 
precedents  established  in  compiling  the 
inventory  of  existing  chemical 
substances  under  section  8(b)  of  TSCA. 
Any  chemical  substance  not  on  the 
Inventory  is  "new"  under  section  5(a)  of 
TSCA  and  is  therefore  subject  to 
premanu&cture  reporting.  Naturally 
occurring  substances  and  substances 
derived  from  natiue  with  limited  human 
intervention  are  considered  to  be 
automatically  included  on  the 
Inventory,  and  thus  are  not  "new."  EPA 
concluded  that  microorganisms  found 
in  nature  could  also  be  considered  not 
new  because  they  occur  naturally, 
without  human  intervention,  and 
therefore,  "natiually  occiuring 
microorganisms"  are  automatically 
listed  on  the  TSCA  Inventory,  and  are 
not  subject  to  this  rule. 

Second,  EPA  considered  that  modem 
biotechnology  techniques  permit  genetic 
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material  to  be  intentioiially  moved 
between  and  combined  in  disparate 
organisms.  On  occasion  the  genetic 
material  combined  would  not  be  genetic 
material  expressing  traits  possessed  by 
both  the  donors  of  the  genetic  material 
and  the  recipients.  In  other  words,  the 
genetic  material  encoding  these  traits 
would  not  be  commonly  shared  between 
the  donor  and  recipient  organisms. 
Microorganisms  formed  from  genetic 
material' not  commonly  shared  by 
donors  and  recipients  would  have  a 
significantly  higher  probability  of 
exhibiting  new  traits  or  new 
combinations  of  traits  compared  to 
naturally  occurring  microorganisms. 
Some  of  the  microorganisms  developed 
through  modem  biotechnology  may 
exhibit  new  or  altered  traits  affecting, 
for  example,  their  survivability,  host 
range,  substrate  utilization, 
competitiveness  with  other  organisms, 
or  protein  or  polysaccharide  production. 
The  behavior  of  organisms  expressing  a 
new  trait  or  new  combinations  of  traits 
is  thus  less  predictable  and  their 
probable  behavior  less  certain.  EPA 
chose  to  focus  particular  regulatory 
attention  on  microorganisms  that  have  a 
higher  potential  for  ^diibitlng  a  new 
trait  or  combinations  of  traits. 

EPA  decided  that  a  standard  based  on 
the  taxonomic  taxon  of  genus  defined  a 
class  of  su£5cienUy  high  probability  of 
exhibiting  a  new  trait  or  new 
combinations  of  traits  to  warrant  review. 
Taxonomy  is  a  system  of  orderly 
classification  of  organisms  according  to 
their  presumed  natiiral  relationships. 
Since  the  organisms  contributing 
genetic  material  to  intergeneric 
microorganisms  are,  in  general,  more 
distanUy  related  than  the 
microorganisms  contributing  genetic 
material  to  intrageneric  microorganisms 
(and  thus  less  likely  to  have  traits  in 
common),  intergeneric  microorganisms 
have  a  higher  probability  of  exhibiting 
a  new  trait  or  new  combinations  of  traits 
and  their  behavior  is  therefore 
significantly  less  predictable  than 
intrageneric  microorganisms. 

A  scope  based  on  a  taxonomic 
standard  such  as  intergeneric  has 
certain  advantages.  A  taxonomy  based 
scope  relates  directiy  to  the  potential  of 
the  resulting  new  microorganism  to 
display  a  new  trait  or  new  combinations 
of  traits,  since  organisms  that  share  a 
close  evolutionary  ancestry  are  more 
likely  to  have  traits  in  common  than 
those  that  are  more  distanUy  related.  In 
addition,  the  taxonomy  standard  is 
independent  of  the  technology  used  to 
create  the  microorganism.  A  number  of 
techniques  may  be  used  to  produce 
intergeneric  microorganisms.  Any 
intergeneric  microorganisms  created  by 


techniques  developed  in  the  future 
would  also  be  subject  to  this  final  rule. 
Taxonomy  reflects  current  scientific 
observations  about  phenotypic,  and  to  a 
certain  extent,  genotypic,  differences 
between  organisms.  Although  subject  to 
periodic  revision  within  the  scientific 
community,  taxonomy  is  a  common 
language  used  by  scientists.  Basing  the 
standard  for  interpreting  "new"  for 
microorganisms  on  an  existing  system 
for  categorizing  organisms  obviates  the 
need  to  create  another  system  for 
determining  if  a  microorganism  is 
subject  to  reporting  under  TSCA  section 
5.  Taxonomy  is  imderstood  by  the 
regulated  community  and  its  use 
imposes  littie,  if  any,  additional  burden 
to  determine  whether  a  microorganism 
is  new. 

For  circumscribing  what  is  new  for 
TSCA  section  5,  microbial  taxonomy  is 
a  relatively  clear  and  objective  criterion 
for  scope  of  oversight  and  thus  provides 
clarity  for  both  the  regulated  community 
and  the  Agency  for  enforcement 
purposes.  Taxonomic  designations 
provide  a  widely  available  standard  and 
point  of  reference.  It  is  reasonable  to 
expect  a  manufacturer  to  use  the 
taxonomic  literatiue  and/or  taxonomists 
to  determine  currenUy  accepted  names 
of  organisms  they  wish  to  utilize.  Once 
a  manufacturer  Imows  the  genus  of  a 
microorganism,  he  or  she  can  readily 
determine  whether  a  microorganism  is 
intergeneric  and  thus  whether  it  is 
"new"  within  the  section  5  context. 

EPA  recognizes  that  taxonomy, 
particularly  microbial  taxonomy,  is 
subject  to  change  and  that  new 
information  concerning  organisms' 
.  properties  and  relationships  could  alter 
taxonomic  designations.  In  recent  years, 
new  tools  have  become  available  to 
microbial  taxonomists  which  have 
allowed  them  to  clarify  phylogenic 
relationships  among  microorganisms. 
Some  microbial  genera  are  highly 
defined  and  consist  of  closely  related 
memt)ers  which  are  likely  to  share 
common  information  in  their  genetic 
material.  However,  other  microbial 
genera  may  consist  of  members  more 
closely  related  to  microorganisms 
classified  in  other  genera  than  to  each 
other.  While  reorganizations  could 
result  in  changes  in  taxonomic 
designations  for  some  microorganisms 
in  the  short  term,  it  should  result  in 
greater  stability  in  the  various  taxa  in 
the  lonj5  term.  tPA  anticipates  that  as 
reclassifications  occm  in  the  scientific 
community,  the  intergeneric  standard 
will  become  a  better  reflection  of  the 
probability  of  new  traits  or  new 
combination  of  traits  resulting  irom  the 
deliberate  combining  of  genetic 
material.  However,  even  under  ciurent 


taxonomic  designations,  gene  exchange 
is  generally  less  likely  to  occur  naturally 
among  members  of  different  microbial 
genera  than  among  members  of  the  same 
genus,  and  this  suggests  a  new  trait  or 
new  combinations  of  traits  are  more 
likely  to  occur  when  genetic  material 
from  microorganisms  in  different 
taxonomic  genera  are  combined. 
Moreover,  the  probability  of  a  new  trait 
or  new  combination  of  traits  occurring 
increases  when  the  organisms 
combining  genetic  material  are  more 
distanUy  related;  e.g.,  even  among  the 
microorganisms,  bacteria  classified  in 
different  genera  are  more  likely  to  share 
common  traits  than  bacteria  and  fungi, 
and  bacteria  classified  in  different 
genera  are  more  likely  to  share  traits 
than  bacteria  with  plants  and  animals. 
While  taxonomic  reorganizations  could 
affect  the  status,  for  TSCA  purposes,  of 
some  microorganisms  formed  by 
combining  genetic  material  from  some 
relatively  closely  related 
microorganisms,  the  TSCA  section  5 
status  of  microorganisms  formed  by 
combining  genetic  material  of  more 
distanUy  related  organisms  is  vmlikely 
to  be  affected.  These  considerations 
suggest  that  whUe  taxonomy  may  not  be 
a  perfect  standard,  its  use  is  likely  to 
captm«  for  review  those 
microorganisms  with  a  higher 
probability  of  displaying  new  traits  or 
new  combinations  of  traits.  EPA 
discusses  in  other  parts  of  this  preamble 
and  in  the  Response  to  Comments 
dociunent  how  it  will  accommodate 
within  its  regulatory  structure 
reclassifications  of  microorganisms  into 
new  or  different  taxa. 

EPA  believes  that  on  whole,  the 
intergeneric  definition  generally 
captures  for  review  microorganisms 
with  a  higher  potential  for  displaying  a 
new  trait  or  new  combination  of  traits. 
While  this  approach  does  have  some 
drawbacks,  EPA  believes  that  its 
procedures  are  sufficienUy  flexible  to 
accommodate  these  drawbacks,  and  that 
the  advantages  to  using  the  intergeneric 
definition  outweigh  the  disadvantages. 
EPA  includes  the  phrase  "originally 
isolated"  in  the  definition  of 
intergeneric  to  clarify  that  genetic 
material  belongs  to  the  genus  from 
which  it  was  originally  isolated  or 
originally  observed.  For  example,  if  a 
sequence  of  genetic  material  was 
originally  introduced  from 
microorganism  A  into  microorganism  B. 
subsequenUy  reisolated  from 
microorganism  B  to  be  combined  in 
microorganism  C,  the  manufacturer  or 
developer  must  consider  the  genera  of 
microorganisms  A  and  C  in  determining 
the  status  of  the  microorganism 
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resulting  fit>m  the  second  combining 
event  described  above. 

2.  Mobile  genetic  elements.  In  the 
proposal  (59  FR  45528),  EPA  also 
discussed  mobile  genetic  elements 
(MGEs)  and  how  it  would  apply  its  MGE 
policy  to  the  interpretation  of  "new" 
microorganisms  for  the  purposes  of 
TSCA  section  5.  EPA  has  retained  the 
policy  and  incorporated  it  in  its 
definition  of  intergeneric 
microorganism.  MGEs,  which  are 
elements  of  genetic  material  such  as 
plasmids  and  transposons,  may  in 
natine  move  within  or  among  organisms 
and  may  carry  with  them  and  transfer 
genetic  material  in  addition  to  their 
own.  MGEs.  which  are  used  as  vectors 
for  moving  genetic  material  among 
organisms,  may  move  across  taxonomic 
boundaries  and  therefore  are  not  a 
constant  part  of  the  genome  of  one 
particular  taxonomic  group  or  another. 

After  publication  oi  the  1986  policy 
statement  describing  EPA's  intergeneric 
interpretation,  several  producers  of 
microorganisms  inquired  about  the 
status  under  TSCA  of  microorganisms 
containing  MGE  material.  Therefore,  it 
was  necessary  for  EPA  to  develop  an 
approach  for  addressing  MGEs  under 
the  intergeneric  interpretation.  In 
keeping  with  its  intergeneric  definition 
which  focused  on  the  origin  of  the 
introduced  genetic  material,  EPA 
decided  that  microorganisms  would  be 
considered  intergeneric  if  they 
contained  an  MGE  first  identified  in  a 
microorganism  in  a  genus  different  from 
the  recipient  microorganism  genus. 
Microorganisms  would  be  considered 
intrageneric,  and  not  new,  if  the 
literature  indicates  the  MGE  was  first 
identified  in  a  microorganism  in  the 
same  genus  as  the  recipient.  EPA  has 
continued  to  use  this  policy  regarding 
MGEs  to  assist  in  determining  whether 
a  microorganism  is  intergeneric. 

The  issue  of  whether  the  MGE  may  be 
indigenous  to  the  recipient  genus  is  not 
considered  in  EPA's  approach  to 
determining  whether  Uie  final 
microorganism  is  inter-  or  intrageneric. 
The  major  consideration  is  the  source  of 
the  organism  in  which  the  MGE  was 
first  identified.  The  soiut:e  of  the 
organism  in  which  the  MGE  was  first 
identified  may  be  determined  by  a 
search  of  relevant  published  scientific 
literature  or  by  reviewing  available  data 
bases  such  as  GENBANK.  Such  a 
literatiu^  or  data  base  reference  is  often 
the  first  to  name,  and  possibly  describe, 
the  MGE.  Subsequent  references 
postdating  this  first  reference  are 
fr^uenUy  not  relevant  for  determining 
the  intergeneric  status  of  the  MGE,  since 
after  isolation  an  MGE  is  often 
transferred  to  a  different  taxon  where  it 


can  be  more  easily  maintained  and 
studied.  Although  EPA  recognizes  that 
MGEs  may  occur  in  more  than  one 
genus  in  nature,  EPA  believes  that  for 
the  moment,  use  of  the  source  of  the 
organism  in  which  the  MGE  was  first 
identified  for  classifying  MGEs  provides 
the  most  straightforward  regulatory 
approach  under  its  intergeneric 
definition.  EPA  will  continue  to  use  this 
approach  until  it  can  reevaluate  the 
status  of  MGEs  within  an  intergeneric 
standard  in  a  future  rulemaking.  EPA 
has  included  a  statement  about  MGEs  in 
its  definition  of  intergeneric 
microorganisms  in  this  final  rule. 

3.  Well-characterized,  non-coding 
regulatory  regions.  In  the  1986  policy 
statement  and  in  the  proposed  rule,  EPA 
excluded  frt)m  the  definition  of 
intergeneric  microorganisms,  those 
microorganisms  that  resulted  frtim  the 
addition  of  intergeneric  material  that  is 
well-characterized  and  contains  only 
non-coding  regulatory  regions  such  as 
operators,  promoters,  origins  of 
replication,  terminators,  and  ribosome- 
binding  regions.  Where  only  regulatory 
material  is  transferred,  no  distincUy 
new  combinations  of  traits  are 
introduced.  Instead,  quantitative 
changes  in  existing  traits  in  the 
recipient  microorganisms  may  occur. 
EPA  recognizes  that  insertion  of  well- 
characterized,  noncoding  regulatory 
regions  may  result  in  expression  of 
previously  cryptic  regions.  However,  the 
genetic  material  in  cryptic  regions  is 
present  in  the  population  and  could  be 
expressed  in  some  members  of  the 
microbial  population  at  any  time 
natxually.  A  microorganism  expressing 
such  material  as  a  consequence  of 
insertion  of  non-coding  regulatory 
regions  would  thus  not  be  new  under 
TSCA.  Therefore.  EPA  believes  that 
microorganisms  formed  through 
intergeneric  transfer  of  weU- 
characterized,  non-coding  regulatory 
regions  should  not  be  considered  "new" 
microorganisms  under  TSCA  section  5. 
EPA  emphasizes  that  this  exclusion 
applies  only  to  intergeneric 
microorganisms  that  have  resulted 
solely  fi^m  the  addition  of  well- 
characterized,  non-coding,  regulatory 
regions.  If  the  final  microorganism 
contains  any  regions  from  organisms  of 
other  genera  that  do  not  meet  this 
restriction,  such  as  coding  regulatory 
regions  or  any  poorly  characterized 
regions,  the  microorganism  is 
considered  new  and  is  not  eligible  for 
the  exclusion. 

In  response  to  comments,  EPA  has 
revised  some  of  its  definitions  at  §  725.3 
relating  to  the  intergeneric  scope  to 
provide  greater  clarity  for  the  regulated 
community.  The  word  "introduced"  has 


been  added  to  the  second  sentence  in 
the  definition  of  "intergeneric 
microorganism"  to  clarify  that 
microorganisms  which  contain 
introduced  genetic  material  consisting 
only  of  well-characterized,  non-coding 
regulatory  regions  from  another  genus 
are  not  considered  intergeneric  for  the 
purposes  of  TSCA  section  5.  EPA  agrees 
with  a  commenter  who  suggested  that 
the  regulations  should  have  a  single 
definition  of  well-characterized  and  that 
the  definitions  of  "well-characterized" 
at  §§  725.3  and  725.421(b)  shoiild  be 
identical.  To  achieve  this  end,  the 
phrase  "well-characterized,  non-coding 
regulatory  region"  would  be  deleted 
fix)m  §§  725.3  and  "well-characterized" 
and  "non-coding  regulatory  region" 
would  be  separately  defined.  Therefore, 
the  definition  of  "welf-characterized, 
non-coding  regulatory  region"  is  being 
deleted  and  definitions  of  "non-coding 
regulatory  region"  and  "well- 
characterized"  are  being  added  to 
§  725.3.  EPA  agreed  with  the 
commenter's  suggestion  to  use  the 
language  in  §  725.421(b)  to  define  "well- 
characterized."  EPA  developed  the 
definition  of  "non-coding  regulatory 
region"  based  on  language  pertinent  to 
the  non-coding  aspect  of  the  definition 
of  "well-characterized,  non-coding 
regulatory  region."  EPA  believes  that  it 
is  necessary  to  specifically  require  that 
the  regulatory  regions  be  non-coding.  As 
stated  in  the  1986  policy  statement  and 
in  the  proposed  rule,  EPA  excluded 
frt>m  the  definition  of  intergeneric 
microorganisms,  those  microorganisms 
that  solely  contained  intergeneric 
regulatory  regions  that  are  well- 
characterized  and  non-coding.  Such 
intergeneric  material  would  not 
introduce  distincUy  new  combinations 
of  traits.  Instead,  only  the  level  of 
expression  of  existing  traits  in  the 
recipient  microorganisms  may  be 
altered.  By  also  including  a  restriction 
that  the  flanking  sequences  be  non- 
coding,  EPA  is  ensuring  that  persons 
will  consider  the  nature  of  the  flanking 
sequences  associated  with  regulatory 
regions  when  determining  their 
eligibility  for  the  well-cheuracterized, 
non-coding  regulatory  region  exclusion. 

In  the  proposed  rule,  EPA  indicated 
that  it  may  dioose  to  reconsider  its 
interpretation  of  "new"  microorganism 
at  a  later  time  and  in  a  separate 
rulemaking.  Of  the  17  comments 
received  on  scope  of  oversight,  only  4 
commenters  strongly  opposed  the 
intergeneric  scopke  and  supported 
another  approach,  while  13  commenters 
expressed  some  level  of  support  for 
intergeneric,  albeit  with  some 
modifications.  EPA  believes  that  while 
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the  intergeneric  scope  is  not  perfect,  as 
one  commenter  noted,  "no  one  has 
proposed  a  clearly  superior  scope, 
despite  years  of  discussion  and  debate." 
Therefore,  EPA  is  retaining  the 
intergeneric  interpretation  for  the  final 
rule.  However,  EPA  appreciates  the 
many  useful  suggestions  made  by 
commenters  for  refinement  of  the 
intergeneric  interpretation  and  plans  to 
consider  at  a  later  time  modifications  to 
the  intergeneric  interpretation, 
including  issues  related  to  the  exclusion 
of  well-characterized,  non-coding 
regiilatory  regions  and  to  the  MCE 
policy.  TSCA  applicability  and  scope  of 
oversight  are  disciissed  in  detail  in  the 
propoMd  rule  and  in  the  Response  to 
Comments  document  in  Unit  n. 

B.  Reporting  General  Commercial  Use  of 
Microorganisms 

1.  MCAN  and  SNUR.  The  final  rule 
incorporates  many  procedures  that  were 
originally  developed  for  the  TSCA 
section  5  program  for  traditional 
chemicals.  Procedures  bom  parts  720 
(premanutacture  notification  (PMN)) 
and  721  (significant  new  use 
notification  SNUN))  are  being  placed  in 
the  new  part  725  with  the  minor 
modifications  necessary  to 
accommodate  the  specific 
characteristics  of  microorganisms.  In 
lieu  of  the  PMN  or  SNUN  described  in 
parts  720  and  721,  respectively.  EPA  is 
including  in  part  725  a  requirement  for 
submission  of  a  MCAN  by  persons  who 
intend  to  manufacture  or  imp>ort  new 
living  microorganisms,  and  by  persons 
who  intend  to  manubcture,  import,  or 
process  microorganisms  for  a  significant 
new  use.  Subpart  D  of  part  725,  which 
contains  the  MCAN  requirements,  is 
being  promulgated  without  substantive 
revision.  The  MCAN  process  is 
discussed  in  the  proposed  rule  and  in 
the  Response  to  Comments  dociunent  in 
Unit  nLA. 

EPA  received  general  conunents  about 
the  process,  as  well  as  specific 
comments  about  contract 
manufacturing,  certain  information 
requirements  for  the  MCAN  process, 
and  the  inclusion  of  requirements  for 
byproducts.  EPA  is  providing  additional 
explanations  and  clarifications  to 
address  these  concerns.  Both  the 
comments  and  EPA's  responses  are 
discussed  in  detail  in  the  Response  to 
Comments  document  in  Unit  III.A. 

In  response  to  the  commenters  who 
stated  that  the  information  required  to 
be  mbmitted  in  the  MCAN  was 
confusing,  burdensome,  and  open- 
ended,  EPA  notes  that  both  the 
proposed  and  final  rule  require 
submission  only  of  the  information  that 
is  explicitly  req^iired  to  be  submitted  by 


TSCA  section  5(b)  and  5(d)(1).  The 
purpose  of  the  MCAN  is  to  supply  EPA 
with  information  necessary  to  identify 
and  list  the  new  microorganism  on  the 
TSCA  Inventory  and  to  determine 
whether  the  microorganism  and  the 
associated  activities  would  pose  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  The  MCAN 
information  requirements  closely 
parallel  those  for  PMNs  and  differ  only 
to  the  extent  necessary  to  accommodate 
the  specific  characteristics  of  living 
microorganisms.  Therefore,  the 
introductory  paragraphs  in  §  725.155 
have  been  revised  to  more  closely 
parallel  the  introductory  language  in 
§  720.45,  which  contains  the 
information  requirements  for  the  PMN. 
EPA  has  also  revised  §  725.155(b)  to 
explicitly  include  the  statement  that  the 
submitter  should  include  all  reasonably 
ascertainable  information  that  will 
permit  EPA  to  make  a  reasoned 
evaluation  of  the  health  and 
environmental  effects  of  the 
microorganism.  EPA  believes  that  the 
addition  of  the  statement  in  §  725.155(b) 
also  addresses  the  commenter  who 
requested  that  EPA  relate  the 
information  requested  to  the  data 
necessary  to  assess  potential  risk  to 
human  health  and  the  enviroimienL 

The  proposed  subpart  L  of  part  725 
incorporated  the  Significant  New  Use 
Rule  (SNUR)  provisions  from  pcut  721 
with  minor  modifications  to 
accommodate  the  specific 
characteristics  of  living  microorganisms. 
EPA  is  promulgating  subpart  L  in  the 
final  rule  with  minor  revisions, 
primarily  to  clarify  the  relationship  of 
subpart  L  to  the  other  subparts  in  part 
725.  EPA  has  not  yet  proposed  a  SNUR 
for  a  specific  microorganism.  EPA  has 
clarified  its  approach  to  microorganism 
SNURs  in  response  to  commenters.  The 
SNUR  for  microorganisms  is  discussed 
in  the  proposed  rule  (59  FR  45552-53) 
and  in  the  Response  to  Comments 
document  in  Unit  in.B. 

2.  Tiered  exemption.  EPA  is 
establishing  under  TSCA  section  5(h)(4), 
the  Tier  I  and  Tier  n  exemptions  for 
certain  microorganisms  meeting  certain 
criteria.  The  criteria  defining  eligibility 
for  the  Tier  I  exemption  ad(fiess:  (1)  The 
recipient  microorganism;  (2)  the 
introduced  genetic  material;  and  (3) 
physical  contaiiunent  conditions  to 
minimize  the  numbers  of 
microorganisms  emitted  fitim  the 
manufacturing  facility.  For  the  Tier  n 
exemption,  only  the  first  two  of  the  Tier 
I  criteria  must  be  met.  Manufacturers 
would  select  containment  appropriate  to 
minimize  release  of  the  microorganisms. 
EPA  would  review  the  appropriateness 
of  the  containment  for  the 


microorganisms  in  an  expedited  45-day 
review.  The  requirements  for  the  tiered 
exemptions  are  foiuid  in  subpart  G  of 
part  725.  In  response  to  conunents,  EPA 
has  made  certain  revisions  to 
requirements  for  the  introduced  genetic 
material  at  §  725.421  and  for  physical 
containment  at  §  725.422.  These  are 
disciissed  below.  The  tiered  exemption 
is  discussed  in  detail  in  the  proposed 
rule  (59  FR  45545-50)  and  in  the 
Response  to  Conunents  document  in 
Unit  m.C. 

a.  General  comments.  EPA  received 
comments  on  issues  related  to  the 
overall  approach  to  the  tiered 
exemption.  While  EPA  did  not  make 
substantive  changes  to  the  process  for 
the  Tier  I  and  Tier  II  exemptions,  EPA 
did  make  minor  changes  in  §§  725.424 
through  725.470  to  further  clarify 
exemption  requirements.  In  Unit  in.C. 
of  the  Response  to  Comments 
document,  EPA  provided  additional 
explanation  of  its  rationale  for 
development  of  the  tiered  approach. 

Some  commenters  indicated  that  it  is 
"excessive  and  unwarranted"  to  require 
the  submitter  for  a  tiered  exemption  to 
certify  that  test  data  are  being  submitted 
as  stated  in  §  725.25(b).  Another 
conunenter  stated  that  a  30-day  review 
was  not  necessary  and  that  companies 
working  with  organisms  eligible  for  the 
Tier  I  exemption  should  simply 
dociunent  their  eligibilify  in  their 
records. 

EPA  wishes  to  clarify  how  the 
certification  statement  at  §  725.25(b) 
applies  to  the  tiered  exemption.  The 
fiirst  two  sentences,  where  the  company 
indicates  that  it  intends  to  manufacture 
the  microorganism  identified  in  the 
submission  and  that  all  information  is 
complete  and  truthful,  are  applicable  to 
all  submitter^.  However,  the  last 
sentence  is  only  relevant  to  persons 
preparing  either  the  MCAN  which 
includes  information  requirements  at 
§  725.160  or  the  TERA  which  includes 
information  requirements  at  §  725.260. 
To  reduce  confusion,  EPA  has  added  a 
clarification  to  §  725.424(b)(5).  EPA 
inadvertently  neglected  in  the  proposed 
regulatory  text,  edthough  the  proposed 
preamble  clearly  describes  procedures, 
to  include  the  requirements  at 
§  725.424(b)(4)  and  (5)  as  requirements 
for  the  Tier  n  exemption  at  §  725.455. 
Therefore,  EPA  has  added  those 
requirements  as  §  725.455(e)  and  (f)  in 
the  final  rule.  Although  §  725.25(b) 
states  that  persons  submitting 
exemption  requests  mhst  submit  the 
certification  statement,  EPA  has 
repeated  the  requirement  at 
§§  725.424(b)(5)  and  725.455(f)  for  the 
convenience  of  submitters.  The 
requirement  at  §  725.455(e)  was 
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inadvertently  left  out  of  the  proposed 
rule;  however,  EPA  does  not  believe  that 
this  requirement  adds  an  additional 
burden,  because  submitters  should 
already  have  information  about  waste 
disposal  of  the  microorganisms. 

EPA  agrees  that  EPA  review  is  not 
required  for  the  Tier  I  exemption,  as 
EPA  has  already  made  the  no 
unreasonable  risk  finding  for 
microorganisms  meeting  the  conditions 
of  the  exemption.  EPA  has  structured 
the  Tier  I  exemption  such  that  EPA 
receives  a  one-time  certification  alerting 
EPA  to  the  application  of  the  exemption 
and  to  demonstrate  that  the  submitter  is 
complying  with  the  criteria  set  out  for 
the  exemption.  The  certification 
contains  no  data  for  EPA  to  review. 
Once  a  person  has  sent  in  the 
certification  required  by  §  725.424, 
subsequent  uses  of  the  same  recipient 
do  not  require  additional  certification 
under  §  725.424,  as  long  as  the 
manufacturer  is  continuing  to  comply 
with  the  introduced  genetic  material 
requirements  of  §  725.421  and  the 
containment  requirements  of  §  725.422. 
While  EPA  does  not  believe  that  an  EPA 
review  is  necessary,  EPA  does  believe 
that  it  is  appropriate  for  EPA  to  be 
notified  of  which  manufactxuers  are 
eligible  for  and  utilizing  the  exemption. 
However,  EPA  also  has  decided  that 
since  the  purpose  of  the  certification  is 
solely  to  inform  EPA  that  persons  are 
using  the  Tier  I  exemption,  such 
notification  is  not  needed  30  days  in 
advance,  and  10  days  in  advance  of 
manufacture  or  import  is  sufficient 
Therefore,  EPA  has  revised  the 
requirement  at  §  725.424(a)(4)  to  require 
submission  of  the  certification  to  EPA  at 
least  10  days  before  commencing  initial 
manufacture  or  import  of  a  new 
microorganism. 

b.  Recipient  microorganism.  EPA 
received  no  substantive  conunents 
challenging  EPA's  approach  to  selecting 
recipient  microorganisms  for  listing  or 
questioning  the  eligibility  of  the  10 
candidates  proposed  for  listing. 
Therefore,  EPA  has  not  made 
substantive  changes  to  its  approach  to 
selecting  recipient  microorganisms. 
Section  725.420  continues  to  list  the  10 
microorganisms  as  eligible  for  use  in  the 
tiered  exemption.  Although  EPA 
explained  in  detail  in  the  proposal  (59 
FR  45545-47)  the  considerations  it 
evaluated  in  selecting  candidate 
microorganisms  for  listing  at  §  725.420, 
EPA  provided  commenters  with 
additional  explanation  as  to  how  six 
criteria  are  used  together  to  determine  a 
microorganism's  eligibilify  for  listing  at 
§  725.420.  The  recipient  microorganism 
criteria  are  discussed  in  detail  in  the 
proposed  rule  (59  FR  45545-47)  and  in 


the  Response  to  Comments  document  in 
Unit  III.C.2. 

Some  conunenters  were  concerned 
about  the  effect  of  potential  changes  in 
microbial  taxonomy  on  the 
microorganisms  listed  at  §  725.420.  The 
risk  assessments  that  EPA  prepared  for 
the  10  microorganisms  listed  at 
§  725.420  evaluated  the  hazards  of  the 
microorganisms  as  they  were 
appropriately  designated  taxonomically 
in  1994.  Therefore,  EPA  believes  that  if 
in  the  future  the  name  is  changed  for 
any  of  the  10  microorganisms  ciurently 
listed  in  §  725.420,  persons  would  need 
to  dociunent  that  their  microorganisms 
would  have  been  classified  in  1994 
under  the  name  listed  in  §  725.420. 

EPA  proposed  the  petition  process  at 
§  725.67  to  provide  a  mechanism  for  the 
public  to  propose  additional  candidates 
and  provide  the  appropriate  supporting 
information.  As  a  general  matter,  EPA 
expects  that  petitions  to  add  specific 
recipient  microorganisms  to  the  list  at 
§  725.420  will  ideally  be  preceded  by 
several  MCANs  before  the  necessary 
experience  with  and  information  on  the 
microorganism  have  been  accumulated 
to  provide  EPA  with  a  starting  point  for 
determining  whether  the  recipient 
should  be  listed  as  a  candidate  for  the 
tiered  exemption.  EPA  has  revised  the 
regulatory  text  for  the  petition  process  at 
§  725.67  generally  to  clarify  that  the 
information  required  to  be  submitted  in 
a  petition  will  mirror  the  information 
requirements  for  the  provision  for 
which  the  exemption  is  being  sought 
With  regard  to  the  tiered  exemption, 
EPA  has  indicated  at  §  725.67(aK3)(iii) 
that  when  applying  to  list  a  recipient 
microorganism  for  the  tiered  exemption 
luider  §  725.420,  persons  should  include 
information  addressing  the  six  criteria, 
which  EPA  will  use  to  evaluate  the 
microorganism  for  listing.  EPA  made  the 
generic  revision,  because  the  petition 
process  was  designed  to  be  usisd  by 
anyone  seeking  to  apply  for  a  section 
5(h)(4)  exemption  from  full  MCAN 
reporting  under  TSCA  section  5. 

One  commenter  asked  EPA  to  clarify 
whether  the  microorganism  Bacillus 
amyloliquefaciens  would  be  considered 
a  variant  of  the  listed  candidate  Bacillus 
subtilis  and  thus  eligible  for  the  tiered 
exemption.  EPA  does  not  believe  that 
Bacillus  amyloliquefaciens  can  be 
subsumed  under  the  exemption  for 
Bacillus  subtilis.  B.  amyloUquefaciens 
may  have  been  considered  a  variant  of 
B.  subtilis  in  the  past;  however,  by  the 
time  the  risk  assessment  for  B.  subtilis 
was  developed  in  1994,  B. 
amyloliquefaciens  had  been  given 
separate  species  status  (Ref.  1). 
Therefore,  B.  amyloliquefaciens  is  not 
synonymous  with  B.  subtilis,  and  EPA  is 


not  including  the  former  under  the 
exemption  for  the  latter. 

Another  commenter  asked  that  EPA 
add  Pseudomonas  fluoretcens  to  the  list 
at  §  725.420.  After  review  of  the 
information  supplied  by  the  commenter, 
and  other  information  referenced  in  the 
Response  to  Comments  Dociunent  in 
Unit  in.C2.b.,  EPA  has  concluded  that 
the  species  P.  fluorescens  is  not  eligible 
for  listing  as  a  recipient  microorganism 
under  $  725.420  at  this  time  for  the 
following  reasons:  its  confusing 
taxonomic  stetus;  its  lack  of  history  of 
safe  commercial  use;  and  the  potential 
of  some  strains  currentiy  classified  as  P. 
fluorescens  to  cause  adverse  effects  on 
human  health  and  the  environment 
particularly  in  relation  to  plant 
pathogenidfy.  EPA's  review  does  not 
represent  a  full  consideration  of  the 
species  P.  fluorescens,  because 
sufficient  information  was  not 
submitted.  Thus  EPA  responds  to  the 
commenter's  request  as  a  rule  coounent 
and  not  a  formal  petition. 

c.  Introduced  genetic  material.  For  the 
introduced  genetic  material,  EPA 
identified  four  requirements  m  • 

§  725.421  which  must  be  met  to  qualify 
for  the  Tier  I  or  Tier  n  exemptions:  the 
genetic  material  must  be  (a)  limited  in 
size,  (b)  well-characterized,  (c)  poody 
mobilizable,  and  (d)  free  of  certain 
sequences.  EPA  responds  to  comments 
on  the  criteria  for  the  introduced  genetic 
material  within  the  context  of  the 
intergeneric  scope.  The  terms  in  the 
final  regulatory  text  for  the  tiered 
exemption  refer  to  "introduced  genetip 
material"  and  only  the  intergeneric 
portions  of  the  introduced  genetic 
material  must  meet  the  requirements  at 
§  725.421.  Therefore,  the  requirements 
in  §  725.421  refar  solely  to  the 
introduced  genetic  material  which  is 
derived  from  an  organism  classified  in 
a  different  genus  fr^m  the  recipient 
microorganism.  The  introduced  genetic 
material  criteria  are  discussed  in  detail 
in  the  proposed  rule  (59  FR  45547-48) 
and  in  the  Response  to  Comments 
document  in  Unit  IILC.3. 

(i)  Limited  in  size.  The  requirements 
for  the  "limited  in  size"  criterion  are  set 
forth  at  §  725.421(a),  which  stetes  that 
the  introduced  genetic  material  must 
consist  only  of  the  following:  (1)  The 
structural  gene(s)  of  interest;  (2)  the 
regulatory  sequences  permitting  the 
expression  of  solely  the  gene(8)  of 
interest;  (3)  associated  nucleotide 
sequences  needed  to  move  genetic 
material,  including  linkers, 
homopolymers,  adaptors,  transposons, 
insertion  sequences,  and  restriction 
enzyme  sites;  (4)  nucleotide  sequences 
needed  for  vector  transfer,  and  (5) 
nucleotide  sequences  needed  for  vector 
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maintenance.  EPA  discussed  its 
rationale  supporting  the  limited  in  size 
criterion  in  the  preamble  to  the 
proposed  rule  (59  FR  45547). 

EPA  is  providing  additional  guidance 
for  interpreting  the  "limited  in  size" 
requironents  in  this  preamble  and  in 
the  Response  to  Comments  document  in 
Unit  III.C.3.a.,  but  is  not  making  changes 
to  the  regulatory  text  at  §  725.421(a). 
Commenters  generally  requested  that 
EPA  clarify  which  vector  sequences 
would  meet  the  criterion,  including  the 
status  of  certain  sequences  found  in 
well-known,  frequently  used  plasmids. 
In  respoose.  EPA  is  clarifying  that  it 
interprets  requirement  (3)  above  to 
allow  the  introduced  DNA  to  contain 
vector  material  aecessary  for 
maintenance  in  and/or  transfer  to 
intermediate  hosts,  provided  this  vector 
material  is  not  expressed  in  the 
into^neric  microorganism  that  will  be 
manufactured  under  the  tiered 
exemption.  Such  nonexpressed  vector 
material  should  not  change  the  behavior 
of  the  intergeneric  microorganism.  EPA 
also  indicates  that  certain  plasmid  and 
phage  vectors  listed  in  Appendices  E 
and  I  of  the  National  Institutes  of  Health 
Guidelines  for  Research  Involving 
Recombinant  DNA  Moleciiles  (NTH 
Guidelines  (59  FR  34496,  July  5, 1994) 
(FR  Doc.  94-16200))  (Ref.  2)  would  meet 
the  introduced  genetic  material  criteria 
includins  the  limited  in  size  criterion. 

(ii)  Well-chaiacterized.  The 
requirements  for  the  "well- 
characterized"  criterion  are  set  forth  at 
§  725.421(b)  which  states  that  well 
characterized  means  that  the  following 
have  been  determined  for  the 
introduced  genetic  material:  (l)  The 
function  of  all  of  the  products  expressed 
from  the  structural  gene(8);  (2)  the 
function  of  sequences  that  participate  in 
the  regulation  of  expression  of  the 
structural  gene(s):  and  (3)  the  presence 
or  absence  of  associated  nucleotide 
sequences  where  associated  nucleotide 
sequenceaue  defined  as  those  "needed 
to  move  genetic  material,  including 
linkers,  homopolymers,  adaptors, 
transposons.  insertion  sequences,  and 
restriction  enzyme  sites."  EPA 
discussed  its  rationale  supporting  the 
well-characterized  criterion  in  the 
preamble  to  the  proposed  nile  (59  FR 
45547). 

EPA  is  providing  additional  guidance 
for  interpreting  the  "well  characterized" 
requirements  in  this  preamble  and  in 
the  Response  to  Comments  document  in 
Unit  III.C3.b.,  but  is  not  making 
changes  to  the  regulatory  text  at 
$  725.421(b).  Commenters  expressed 
concerns  about  what  it  means  to  know 
the  functions  of  all  products  expressed 
by  the  structural  genes,  how  to  address 


open  reading  frames  (ORFs)pre8ent  in 
the  introduced  genetic  material,  what 
information  is  needed  to  determine 
whether  upstream  activator  sequences 
meet  the  "well-characterized"  criterion, 
and  whether  complete  genomic 
sequencing  of  the  final  construct  is 
necessary  to  meet  the  well-characterized 
definition. 

EPA's  intent  in  developing  the  "well- 
characterized"  criterion  was  to  ensiire 
that  the  functions  introduced  with  the 
genetic  material  were  sufficiently 
understood  to  predict  the  likely 
behavior  of  the  resulting  microorganism. 
Because  EPA  defined  a  "new" 
microorganism  as  an  intergeneric 
microorganism,  it  is  the  predicted  efiiect 
of  the  intergeneric  sequences  on  the 
phenotype  of  the  recipient 
microorganism  that  must  be  evaluated. 
With  regard  to  the  functions  of  products 
expressed  by  introduced  structural 
genes,  maniiiiBcturers  could  rely,  for 
example,  on  peer-reviewed  literature  on 
products  of  structural  genes  and/or  the 
results  of  protein  expression  assays  to 
characterize  the  function(s)  of  a  gene 
product. 

Manufacturers  must  ensure,  by 
evaluating  ORFs  and  multiple  reading 
frames,  that  unanticipated  novel  traits 
are  not  expressed  by  the  intergeneric 
microorganism.  ORFs  must  be  assessed 
to  determine  whether  a  product  other 
than  the  anticipated,  desired  product  is 
likely  to  be  expressed  and  to  predict 
whether  such  a  product(s),  if  expressed, 
would  have  an  effect  on  the  phenotype 
of  the  intergeneric  microorganism. 

In  determining  the  statiis  of  upstream 
activator  sequences  (UASs)  with  regard 
to  the  exemption  at  $  725.421, 
manufscturers  must  first  consider 
whether  introduction  of  the  UAS  would 
create  an  intergeneric  microorganism. 
For  a  UAS  isolated  from  an  organism  in 
a  different  genus  from  the  recipient 
microorganism,  manufacturers  should 
determine  whether  their  UAS  meets  the 
requirements  in  the  definitions  at 
§  725.3  for  "non-coding  regulatory 
region"  and  for  "well-characterized." 
Microorganisms  developed  through  the 
introduction  of  only  UAS  genetic 
material  that  is  isolated  from  an 
organism  in  a  different  genus  and  that 
meets  the  above-noted  definitions  at 
§  725.3.  are  excluded  from  the  definition 
of  "intergeneric  microorganism"  and 
therefore  are  not  subject  to  the 
requirements  of  TSCA  section  5. 

Manufacturers  who  wish  to  utilize  the 
tiered  exemption  for  microorganisms 
that  contain  both  a  UAS(s)  and  other 
genetic  material  isolated  from  an 
organism(s)  in  a  different  genus  than  the 
recipient,  must,  to  meet  the  exemption 
requirements:  (1)  Ensure  that  the  UAS 


meets  the  definitions  of  "non-cofiing 
regulatory  region"  and  "well- 
characterized"  at  §  725.3;  (2)  ensure  that 
the  other  introduced  genetic  material 
meets  the  requirements  at  §  725.421(b): 
and  (3)  ensure  that  the  other 
requirements  of  the  Tier  I  or  Tier  II 
exemption  are  met. 

[iii)  Poorly  mobilizable.  The 
requirements  for  the  "poorly 
mobilizable"  criterion  are  set  forth  at 
§  725.421(c)  which  states  that  the 
probability  that  the  introduced  genetic 
material  would  be  transferred  to  other 
microorganisms  must  be  low,  with  a 
frequency  of  transfer  of  less  than  10-* 
transfer  events  per  recipient.  EPA 
discussed  its  rationale  supporting  the 
poorly  mobilizable  criterion  in  the 
preamble  to  the  proposed  rule  (59  FR 
45547-48). 

EPA  is  providing  additional  guidance 
for  interpreting  the  "poorly 
mobilizable"  requirements  in  this 
preamble  and  in  the  Response  to 
Comments  dociiment  in  Unit  III.CS.c., 
but  is  not  making  changes  to  the 
regulatory  text  at  §  725.421(c).  Some 
commenters  requested  clarification  on 
the  conditions  under  which  the  lO** 
criterion  should  be  measured.  They  also 
requested  that  EPA  clarify  the  status 
Mrith  regard  to  the  "poorly  mobilizable" 
criterion  of  introduced  genetic  material 
located  on  the  chromosome. 

EPA  believes  the  10*  criterion,  which 
is  a  standard  established  by  NIH  in  its 
Guidelines  (Ref.  2)  and  an  important 
feature  of  the  Good  Industrial  Large- 
Scale  Practices  (GILSP)  criteria 
developed  by  the  Organization  of 
Economic  Cooperation  and 
Development  (OECD)  (Ref.  3),  should  be 
applied  to  the  introduced  genetic 
material  under  §  725.421,  because  EPA 
is  not  restricting  (aside  from  that  under 
§  725.421(d))  the  source  and  function  of 
the  introduced  genetic  material. 
Therefore,  EPA  in  order  to  make  the 
finding  that  organisms  meeting  the  other 
criteria  at  §  725.400  present  low  risk,  the 
"poorly  mobilizable"  standard  must  be 
included  in  the  criteria  at  §  725.421. 
EPA  believes  that  manufacturers  can 
readily  determine  whether  the 
introduced  genetic  material  will  meet 
the  10-*  criterion.  For  many  bacteria, 
most  sequences  introduced  by 
transduction  and  transformation  will  a 
priori  meet  the  10-*  criterion.  Therefore, 
a  single  mechanism  of  gene  exchange, 
conjugation,  will  need  to  be  considered 
and  the  introduced  genetic  material 
constructed  to  meet  the  10-*  standard  for 
that  mechanism.  EPA  also  clarifies  that 
genetic  material  stably  integrated  into 
the  chromosome  with  no  functional 
transposons  is  likely  to  meet  the  1Q-* 
criterion. 
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(iv)  Free  of  certain  sequence*.  The 
requirements  for  the  "free  of  certain 
-sequoices"  criterion  were  set  forth  at 
propoeed  S  725.421(d)  which  indicated 
that  the  introduced  genetic  material 
must  not  contain  sny  part  of  the 
nucleotide  sequences  that  encode 
certain  listed  toxins,  which  are 
polypeptidas  of  relatively  high  potency. 
EPA  discussed  its  rationale  supporting 
the  "free  of  certain  sequences"  criterion 
in  the  preamble  to  the  proposed  rule  (59 
FR  45547). 

A  commenter  noted  that  the  language 
in  propoeed  S  725.421(d),  if  taken 
literally,  would  "preclude  the  use  of 
DNA  that  codes  for  a  pair  of  amino  acids 
(or  even  a  single  one)  if  that  sequence 
also  occurs  in  any  of  these  toxins."  In 
order  to  clarify  this  point,  the 
commenter  suggested  that  the  language 
be  altered  to  state  that  the  introduced 
genetic  material  must  not  contain  a 
sequence  "encoding  any  active  moiety 
of  a  toxin"  listed  in  $  725.421(d). 

EPA  is  providing  additional  guidance 
for  interpreting  the  "free  of  certain 
sequences"  reqtiirements  in  its 
Response  to  Comments  document  in 
Unit  III.C.3.d.,  and  is  modifying  the 
regulatory  text  at  §  725.421(d)  to  clarify 
its  intentions.  The  introductory  text  of 
§  72S.421(d)  has  been  modified  to 
include  the  term  "functional  portion  of 
a  toxin-encoding  sequence."  To  assist 
submitters  in  interpreting  the  term 
"functional  portion"  of  a  toxin-encoding 
sequence  described  at  §  725.421(d),  EPA 
provides  a  discussion  of  sequences  that 
directly  or  indirectly  contribute  to  toxic 
effects  in  human  cells.  For  toxins  that 
affect  a  cell's  cytoplasmic  functions, 
nucleic  acid  sequences  that  encode  the 
"functional  portion"  of  a  toxin  are  those 
which  encode  either  functional  receptor 
binding  or  toxic  domains  of  the  toxin. 
For  toxins  that  affect  a  cell's  membrane, 
nucleic  acid  sequences  that  shall  not  be 
included  in  the  introduced  genetic 
material  are  those  which  encode  the 
functional  portion  that  allows  target  cell 
membrane  disruption. 

EPA  did  not  intend  for  the  restriction 
on  toxin-encoding  sequences  to  be 
interpreted  to  mean  that  the  presence  of 
a  nucleotide  found  in  a  toxin  gene 
sequence  on  the  list  at  §  725.421(d) 
would  preclude  introduced  genetic 
material  containing  that  nucleotide  from 
qualifying  for  the  tiered  exemption.  EPA 
believes  the  likelihood  of  any  significant 
risk  resulting  from  incorporation  of 
nonfunctional  portions  of  a  toxin  gene 
into  a  recipient  listed  at  §  725.420  is 
low.  EPA  is  also  modifying  the 
definition  to  emphasize  that  EPA  is 
excluding  specific  toxin  sequences  and 
not  source  organisms,  which  are  listed 
at  §  725.421(d)  to  identify  the  toxins. 


d.  Phytical  containment  The 
proposal  included  the  following 
containment  requirements  at  §  725 All 
for  the  Tier  I  exemption:  (1)  The 
structure  is  designed  and  operated  to 
contain  the  microorganism,  (2)  limit 
entry  only  to  those  persons  whose 
presence  is  critical  to  the  relid>ility  or 
safety  df  the  activity,  (3)  provide 
written,  published,  and  Implemented 
procedures  for  the  safety  of  personnel 
and  control  ofSygiene.  (4)  provide  and 
document  effectiveness  of  inactivation 
procedures  to  reduce  microbial 
concentrations  by  at  least  6  logs  in 
liquid  and  solid  wastes,  (5)  provide  and 
document  eCfectivenees  of  features  to 
reduce  microbial  concentratiaD  by  at 
least  2  logs  in  aerosols  and  exhaust 
gases  released  bom  the  structure.  (6) 
include  and  document  systems  liar 
controlling  dissemination  of  the 
microoiganisms  through  other  routes. 
(7)  have  in  place  emeigency  clean-up 
procedures.  Most  of  the  comments 
foctissed  either  on  (2),  the  limited  entry 
requirement,  or  (4)  and  (5),  the 
inactivation  requirements.  The  physical 
containment  criteria  are  discussed  in 
detail  in  the  proposed  rule  (59  FR 
45548-49)  and  in  the  Response  to 
Comments  document  in  Unit  IILC.4. 

(i)  limited  entry  requirement  Some 
commenters  indicated  that  the  limited 
entry  requirement  was  too  restrictive, 
given  the  low  potential  hazards  posed 
by  micrtrarganisms  used  imder  the  Tier 
I  exemption  criteria.  Specifically,  they 
stated  that  under  that  requirement, 
managers -may  be  precluded  from 
allowing  administrative  personnel, 
customers,  school  and  other  educational 
tours  into  the  facility.  It  was  not  EPA's 
intention  to  constrain  facility  managers 
to  this  extent  Consequently,  EPA 
recognizes  that  language  at  proposed 
§  72S.422(b)  may  have  been  stricter  than 
was  necessary.  Neither  the  NIH 
Guidelines  (Ref.  2)  nor  the  OECD  GILSP 
criteria  (Ref.  3)  have  specific  limited 
entry  requirements  for  large  scale  uses 
of  comparable  microorganisms. 
Additionally,  EPA's  review  of  PMNs 
received  for  intergeneric 
microorganisms  indicated  that  restricted 
entry  was  not  common  industry  practice 
(Ref.  4).  EPA  agrees  with  the 
commenters  who  stated  that  given  the 
low  risk  posed  by  the  microorganisms 
eligible  for  the  exemption,  managers 
should  have  the  discretion  to  allow 
administrative  persoimel,  customers, 
and  school  and  other  educational  tours 
into  the  facility.  However,  EPA  also 
expects  that  managers  will  maintain 
appropriate  containment,  thereby 
controlling  access  and  avoiding 
inadvertent  exposure.  Modification  of 


the  language  of  this  requirement  does 
not  alter  EPA's  original  determination 
that  microorganisms  that  are  eligible  for 
and  used  under  the  conditions  of  the 
Tier  I  exemption  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  and  the  environment.  Therefore, 
EPA  has  revised  $  725.422(b)  to  read 
"Control  access  to  the  structure." 

(ii)  btactivation  requirements.  Some 
oommentns  indicated  that  with  the 
limitations  placed  on  the  recipient 
microorganism  and  the  introduced 
genetic  material,  quantitation  of 
inactivationprooedures  was  not 
necessary.  The  commentns  stated  that  it 
would  be  necessary  to  modify  existing 
equipment  to  sample  off-gu  as  required 
and  that  an  additional  sample  pent 
would  increase  the  potential  for 
contamination  and  wrorker  exposure. 
The  commenters  suggested  that  instead 
of  numerical  requirements,  lang»iegw  be 
substituted  that  more  generally  required 
reduction  of  microorganisms  in  liquid 
and  solid  wastes  and  aerosols  and 
exhaust  gases.  Other  commenters  stated 
that  the  numerical  requiremrats  for  the 
inactivation  procediues  are  too  lenient. 
These  commenteia  suggested  that  gases 
be  vented  through  a  WEPA  filter  or 
incinerated.  They  also  recommended 
that  the  containment  criteria  be 
coordinated  with  the  containment  levels 
set  out  in  the  NIH  Guidelines  (Ref.  2). 

After  considering  comments  regarding 
its  inactivation  requirements  at 
proposed  $  725.422(d)  and  (e),  EPA 
reviewed  information  submitted  on 
physical  containment  and  control 
technologies  in  PMNs  it  has  received  for 
intergeneric  microorganisms  between 
1986  and  1995  (Ref.  4).  On  the  basis  of 
that  review,  EPA  has  made  the 
following  determinations.  EPA  has 
decided  to  retain  §  725.422(d)  which 
requires  the  use  of  inactivation 
procedures  that  reduce  microbial 
concentrations  by  at  least  6  logs  in 
liquid  and  solid  wastes.  However,  EPA 
has  detennined  that  it  is  appropriate  to 
revise  §  725.422(e)  to  read  "Provide  and 
document  effectiveness  of  features  to 
minimize  viable  microbial  populations 
in  aerosols  and  exhaust  gases  released 
from  the  structure."  The  physical 
contaimnent  criteria  are  discussed  in 
detail  in  the  Response  to  Comments 
document  in  Unit  III.C.4. 

As  indicated  in  the  preamble  to  the 
proposed  rule  (59  FR  45548-49).  EPA 
believed  that  it  was  appropriate  to 
prescribe  standards  for  minimizing  the 
number  of  microorganisms  emitted 
through  the  disposal  of  wastes,  because 
a  wide  range  of  behaviors  could  be 
displayed  by  microorganisms  eligible 
for  the  exemption  and  because  EPA 
would  not  be  reviewing  MCANs  on 
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microorgaiusms  eligible  for  the  Tier  I 
exemption.  EPA  believes  that  the 
requirement  for  a  6-log  reduction  in  the 
number  of  microorganisms  is  reasonable 
for  inactivation  of  liquid  and  solid 
wastes  and  %vell  within  current  industry 
practices.  The  6-log  reduction  criterion 
represents  a  level  of  inactivation  which 
can  be  validated.  This  standard  gives  a 
decrease  in  viable  microbial  populations 
so  that  at  least  99.9999  percent  of  the 
organisnu  resxtlting  firom  the 
fermentation  will  be  killed.  EPA 
discusses  the  application  of  this 
standard  under  normal  industry 
practices  in  the  pro{>osed  rule  (59  FR 
45548-49)  and  ld  the  Response  to 
Gjmments  document  in  unit  III.C.4.b. 
An  examination  of  PMNs  for 
intergeneric  microorganisms  (ReC  4) 
revealed  that  this  criterion  is  readily 
achievable  by  manufactiurers.  The 
review  of  these  PMNs  also  indicated 
that  in  the  sevwal  cases  where 
monitoring  was  conducted  there  were 
no  detectable  viable  microorganisms  in 
liquid  and  solid  wastes  after 
inactivation  (Ref.  4).  EPA  believes  that 
the  6-log  reduction  in  viable  microbial 
numbers  in  the  liquid  and  solid  wastes 
is  a  reasonable  and  demonstrable 
performance  criterion  ensuring  an 
appropriate  level  of  containment  for  the 
low  risk  microorganisms  which  would 
be  eligible  for  the  tiered  exemption. 

As  mdicated  in  the  preamble  to  the 
proposed  rule  (59  FR  45548-49).  EPA 
believed  that  it  was  appropriate  to 
require  manufacturers  to  minimize  the 
number  of  microorganisms  emitted 
through  the  venting  of  gases.  A  wide 
range  of  behaviors  could  be  displayed 
by  microotganisms  eligible  for  the 
exnnption,  and  EPA  would  not  be 
reviewing  MCANs  for  microorganisms 
eligible  for  the  Tier  I  exemption.  In  the 
proposal  EPA  indicated  that  a  2-log 
reduction  in  viable  microorganisms  p>er 
cubic  foot  of  air  between  the  headspace 
and  the  actual  vent  port  w«s  the 
appropriate  standard.  EPA  chosathis 
number  based  on  an  estimate  of  the 
numbers  of  microorganisms  likely  to  be 
in  the  exhaust  from  an  uncontrolled 
fetmantor  and  common  industry 
practice.  EPA  discusses  the  application 
of  this  standard  under  normal  industry 
practices  in  the  proposed  rule  (59  FR 
45549)  and  in  the  Response  to 
Comments  document  in  unit  in.C.4.b. 
Additionally,  the  2-log  reduction 
represented  a  somewhat  less  restrictive 
number  than  the  reduction  obtained 
«vith  HEPA  filter  filtration  (the 
rediurtion  level  required  for  the  NIH 
Guidelines  BLl-LS  level  (NIH. 
Appendix  K.  1995)  (Ref.  2). 

However.  EPA  received  several 
comments  pointing  out  the  technical 


problems  associated  with  the  proposed 
2-log  reduction  performance  criterion. 
EPA  agrees  with  the  commenters  that 
companies  should  not  have  to  modify/ 
retrofit  their  existing  equipment  nor 
jeopardize  the  sterility  of  their 
fermentations  in  order  to  validate  that 
the  number  of  microorganisms  being 
released  in  the  exhaust  has  been 
reduced  by  at  least  2  logs  relative  to  the 
microbial  numbers  in  the  fermentor 
gases  in  the  headspace.  EPA  did  not 
intend  that  retrofitting  or  any  other 
burdensome  engineering  modifications 
would  be  necessary  for  those  who 
wished  to  utilize  the  Tier  I  exemption. 
Rather,  EPA  had  intended  to  develop 
requirements  for  this  exemption  that 
would  impose  performance  standards 
for  equipment  already  commonly  used. 
In  light  of  comments  received,  EPA  has 
sought  to  modify  its  requirement  to 
achieve  its  goal  of  having  submitters 
demonstrate  that  the  equipment  or 
features  normally  employed  in 
fermentation  systems  are  efCective  in 
reducing  numbers  of  viable 
microorganisms  being  vented  in  exhaiist 


As  stated  in  the  preamble  and  noted 
by  commenters,  industrial  fermentations 
are  not  routinely  run  in  an  uncontrolled 
fashion,  and  thus  the  number  of 
microorganisms  potentially  released 
into  the  gas  phase  and  unrecovered  is 
controlled.  Additionally,  an 
examination  of  PMNs  for  intergeneric 
microorganisms  (Ref.  4)  showc>d  that  all 
of  the  fermentations,  which  were 
operating  under  standard  industry 
practices,  were  utilizing  features  which 
minimize  the  number  of 
microorganisms  released  in  the  oCf- 


For  fermentations  to  operate 
optimally,  vapor  recovery  systems  are 
used  to  maintain  the  correct  growth 
conditions  for  the  microorganisms,  e.g.. 
correct  molality  in  the  fermentation 
broth  must  be  maintained.  Vapor 
recovery  systems,  by  their  nature,  help 
to  minimize  the  number  of 
microorganisms  exhausted  from  the 
facilities.  EPA  believes  that  it  should 
allow  some  flexibility  in  the  type  of 
features  mannfacturers  employ  to 
minimize  microbial  releases  as  aerosols. 
A  variety  of  fermentor  equipment  or 
features  are  commonly  used  by  the 
industry  such  as  demisters,  wet 
scrubbers,  cyclone  separators, 
coalescing  filters,  and  HEPA  filters. 
These  types  of  equipment  reduce  the 
nimiber  of  microorganisms  vented 
through  exhaust  gases  bom  the 
fermentor.  Moreover,  as  stated  in  the 
preamble  (59  FR  45549),  even  if 
microorganisms  are  exhausted  from  the 
fiannentor.  their  survival  is  likely  to  be 


limited  due  to  the  stress  conditions  of 
aerosolization,  including  shear  forces, 
desiccation,  and  UV  light  exposure. 

Given  the  comments  received  on  the 
feasibility  of  this  requirement  and  the 
variety  of  methods  used  by  PMN 
submitters  to  reduce  microbial  numbers 
in  aerosols,  EPA  believes  that  a  specific 
numerical  performance  standard  is  less 
appropriate  for  inactivation  of  aerosols 
than  it  is  for  inactivation  .of  liquid  and 
solid  wastes.  EPA  agrees  with 
commenters  who  asserted  that  the 
majority  of  microorganisms  potentially 
released  from  the  fermentation  fecility 
would  be  found  in  the  liquid  and  solid 
wastes.  EPA  has  prescribed  a  specific 
viable  microorganism  reduction 
standard  for  these  materials.  Therefore, 
EPA  believes  that  if  the  new 
microorganism  meets  all  of  the  other 
requirements  of  the  Tier  I  exemption,  it 
is  sufficient  to  require  use  of  validated 
methods  for  minimizing  release  of 
microbial  concentrations  in  aerosols  and 
exhaust  gases  without  prescribing  a 
specific  numerical  reduction  in 
numbers.  If  manufecturers  are 
conducting  their  quality  assurance/ 
quality  control  (QA/QC)  monitoring  to 
ensiire  proper  performance  of  their 
fermentation  equipment,  EPA  believes 
that  the  fecilities  would  be  meeting  the 
requirement  of  §  725.422(e).  EPA  has 
revised  §  725.422(e)  to  read:  "Provide 
and  document  effectiveness  of  features 
to  minimize  viable  microbial 
populations  in  aerosols  and  exhaust 
gases  released  from  the  structure." 
Based  on  the  above  points  and  the 
results  of  the  review  of  EPA's  PMN 
experience,  EPA  believes  that  this 
requirement  will  ensure  that  the  number 
of  microorganisms  released  in  fermentor 
off-gases  will  be  negligible  and  allow 
EPA  to  make  the  "no  unreasonable  risk" 
finding  of  section  5(h)(4). 

EPA  does  not  agree  with  commenters 
who  stated  that  a  2-log  reduction  for 
aerosols  is  too  lenient  As  discussed  in 
the  proposed  rule  (59  FR  45549),  even 
if  small  numbers  of  microorganisms  are 
released  in  fermentor  exhaust  gases, 
aerosolization  is  a  stressful  condition 
decreasing  the  survival  of  most 
microorganisms.  Aerosolized  bacterial 
ceils  are  weakened  by  shear  forces,  and 
are  subject  to  desiccation  and  exposure 
to  UV  light  Therefore,  svuvival  of 
aerosolized  microorganisms  is  expected 
to  be  limited.  Since  organisms  which 
are  eligible  as  recipient  microorganisms 
for  the  Tier  I  exemption  ere  low  risk, 
EPA  does  not  believe  it  is  necessary  to 
impose  more  stringent  conditions  tiian  a 
requirement  that  manufecturers 
minimize  the  numbers  of 
microorganisms  in  farmentor  off-gases. 
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Several  commenters  suggested  that 
EPA  coordinate  its  containment  criteria 
with  those  specified  in  the  NIH 
Guidelines  (Ref.  2).  EPA  considered  use 
of  the  NIH  Guidelines  when  it  was 
developing  the  tiered  exemption  but 
found  such  an  approach  to  be 
problematic.  In  particular,  the  NIH 
Guidelines  may  change  through  a 
process  independent  of  EPA  activities 
such  that  the  Guidelines  would  no 
longer  provide  the  appropriate  criteria 
to  support  a  TSCA  section  5(h)(4) 
exemption.  EPA  has  developed  an 
approach  at  §  725.422  based,  in  large 
part,  on  standards  set  forth  in  the  NIH 
Guidelines  and  the  OECD  GILSP  that 
allow  EPA  to  make  the  finding  that  is 
required  under  TSCA  section  5(h)(4). 
However,  in  considering  the  specific 
contaiiunent  requirements  of  the  current 
NIH  Guidelines  (Ref.  2),  EPA  could  not 
find  one  level  in  Appendix  K  that  EPA 
believed  would  be  appropriate  for  the 
Tier  I  exemption.  The  NIH  Good  Large 
Scale  Practide  (GLSP)  criteria  that 
would  be  applicable  to  some,  but  not 
all,  of  the  microorganisms  listed  at 
§  725.420,  do  not  require  minimization 
of  the  numt)ers  of  microorganisms 
released  in  off-gasses.  Biosafety  Level  1- 
Laige  Scale  (BLl-LS)  criteria  require  the 
use  of  HEPA  filters  or  their  equivalent, 
a  3-log  reduction,  and  therefore  are 
more  restrictive  than  EPA's  original  2- 
log  reduction  requirement. 

In  reconsidering  its  original 
requirement,  EPA  believes  that  the  costs 
of  retrofitting  existing  equipment  as 
well  as  the  increase  in  potential 
contamination  and  worker  exposure  that 
would  accompany  sample  coUection 
necessary  to  validate  the  2-log  reduction 
requirement  are  not  justified  for  the  low 
risk  microorganisms  eligible  for  the 
exemption.  EPA  has  attempted  to  make 
its  approach  compatible  with  good 
practice  in  industry.  Most  of  the 
requirements  of  §  725.422  are  analogous 
to  NIH  Guidelines  requirements.  In 
particular,  companies  who  are  in  full 
compliance  witb  the  NIH  BLl-LS 
requirements  would  also  be  in 
compliance  with  S  72S.422(e).  although 
the  use  of  HEPA  filters  or  their 
equivalent  is  a  more  stringent 
requirement  than  §  725.422(e). 

C.  Reporting  RBrD  Activities  of 
h4icrooTganisms 

As  disciissed  earlier  in  this  preamble 
and  in  the  proposed  rule,  TSCA  section 
5  generally  requires  notification  to  EPA 
at  least  90  days  prior  to  the  manufacture 
and  importation  of  new  chemical 
substances  and  90  days  prior  to  the 
manufacture,  importation,  and 
processing  of  designated  chemical 
substances  for  significant  new  uses. 


TSCA  section  5(i)  makes  clear  that  only 
manufacturing,  importing,  and 
processing  "for  commercial  purposes" 
are  subject  to  section  5  notification. 
TSCA  section  5(h)(3)  exempts  entirely 
fit)m  notification  under  section  5  the 
manufacturing,  importing,  and 
processmg  of  chemical  substances  "only 
in  small  quantities  (as  defined  by  the 
Administrator)"  for  R&O,  subject  only  to 
the  manufacturer,  importer,  or  processor 
notifying  (as  prescribed  by  EPA)  the 
persons  involved  in  the  R&O  activity  of 
any  risks  to  health  associated  with  die 
substance. 

As  discussed  in  more  detail  below, "for 
traditional  chemical  substances,  EPA 
has  defined  "small  quantities"  for  R&D 
to  be  those  quantities  "not  greater  than 
reasonably  necessary"  for  the  R&D 
purposes.  However,  EPA  is  adopting  a 
different  definition  of  "small  quantities" 
for  R&D  for  microorganisms,  because 
living  microorganisms  may  reproduce 
and  increase  their  own  volume  or 
amoimt  The  definition  adopted  in  this 
final  rule  limits  the  section  5(h)(3) 
exemption  from  section  5  MCAN 
requirements  to  R&D  activities  that  are 
adequately  contained  as  set  forth  in 
§725.234. 

This  narrower  definition  of  "small 
quantities"  means  that  R&D  activities 
conducted  outside  the  prescribed 
contaiiunent  (including  field  tests)  do 
not  qualify  for  the  section  5(h)(3) 
exemption  and  are  subject  to  the  MCAN 
requirement  However,  EPA  has  created, 
under  authority  of  TSCA  section  5(h)(4). 
other  exemptions  that  will  reduce  the 
reporting  burden  for  persons  conducting 
certain  R&D  activities  that  do  not 
qualify  for  the  complete  exemption  in 
section  5(h)(3).  These  activities  are 
discussed  below. 

Researchers,  including  those  in 
academic  institutions,  may  be  subject  to 
TSCA  section  5  jiirisdiction  because,  by 
creating  or  reproducing  microorganisms 
in  their  R&D  activities,  they  are 
"manufacturing"  or  "processing"  such 
microorganisms.  Since  many  such  R&D 
activities  involving  microorganisms  will 
not  qualify  for  the  section  S(h)(3) 
exemption  from  MCAN  reporting,  it  is 
important  for  researchers,  including 
those  in  academic  instittitions,  to 
determine  whether  their  activities  fit 
within  the  definition  of  "commercial 
purposes"  and,  thus,  are  subject  to 
TSCA  section  5  and  the  MCAN 
requirements  at  all.  Because  of  the 
nature  of  microorganism  R&D  and  the 
broad  definition  of  "commercial 
purposes"  discussed  below,  it  is  likely 
that  many  researchers,  including  some 
in  academic  institutions,  will  be  subject 
to  TSCA  section  5  jurisdiction  for  the 
first  time  and  will  want  to  utilize  the 


TERA  and  other  exemption  provisions 
to  reduce  the  reporting  burdens 
involved  in  their  R&D  activities. 

Each  of  the  exemptions  for  R&D 
activities  applies  to  specific  types  of 
activities.  At  the  begiiming  of  R&D, 
while  the  research  is  taking  place  in  a 
laboratory  subject  to  appropriate 
containment,  die  R&D  activity  may  be 
fully  exempt  under  the  section  5(h)(3) 
exemption  if  the  researcher  complies 
with  the  conditions  set  out  in  the  rule. 
Once  the  researcher  decides  to  conduct 
research  outside  the  contained  setting, 
such  as  field  tests,  the  researcher  will 
need  to  utilize  a  different  exemption, 
such  as  the  TERA. 

1.  TSCA  jurisdiction.  EPA  did  not 
propose  any  provisions  that  would  alter 
the  jurisdictional  scope  of  section  5,  i.e., 
whether  the  use  or  potential  use  of  a 
microorganism  would  be  subject  to 
TSCA.  However,  EPA  received 
comments  asking  for  clarification 
regarding  TSCA  section  5  coverage  of 
R&D  activities  with  microorganisms.  A 
commenter  requested  clarification  of 
EPA's  statement  that  "EPA  would 
consider  that  R&D  activities  involving 
new  microorganisms  where  researchers 
are  unsure  of  the  final  use  would  be 
subject  to  TSCA  section  5."  Some 
conmienters  requested  that  EPA  confirm 
that  researchers  working  with  new 
microorganisms  for  the  purposes  of 
developing  products  such  as  drugs  and 
foods  woiud  not  be  subject  to  TSCA 
section  5. 

EPA  did  not  intend  to  imply  that 
researchers  using  microorganisms 
woidd  automatically  be  subject  to 
section  5  requirements,  without 
consideration  of  whether  the  research 
was  conducted  for  a  commercial 
purpose.  The  commenters  apparently 
misunderstood  EPA's  proposed 
preamble  discussion,  which  was 
intended  only  to  explain  the  analytical 
steps  to  follow  in  determining  whether 
researchers  would  be  required  to  file  a 
TERA  notice. 

Researchers  attempting  to  determine 
potential  TSCA  section  5  obligations  for 
R&D  activities  would  first  ascertain 
whether  the  use  or  potential  use  of  the 
microorganism  is  specifically  excluded 
from  TSCA  section  5.  Uses  that  are  not 
specifically  excluded  are  subject  to 
TSCA.  EPA  anticipates  that  much  R&D 
activity  with  microorganisms  moII  not  be 
subject  to  TSCA.  If  the  research  is 
conducted  with  the  intention  of 
developing  a  product,  the  use  of  which 
would  be  subject  solely  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
the  research  would  not  be  subject  to 
TSCA.  For  example,  with  regard  to 
biotechnology  companies  engaged  in 
development  of  drugs,  TSCA 
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specifically  excludes  substances  used  in 
the  production  of  foods,  drugs, 
cosmetics  and  medical  devices  from 
TSCA  jiuisdiction.  Microorganisms 
used  in  the  production  of  foods,  drugs, 
cosmetics  and  medical  devices  are 
similarly  excluded  from  TSCA. 
However,  researchers  unsure  of  the  final 
use  or  potential  use,  or  who  intend  to 
develop  a  product,  a  use  of  which  could 
be  subject  to  either  FIFRA  or  TSCA,  will 
need  to  consider  whether  they  are 
subject  to  TSCA.  Further  discussion  of 
the  comments  and  EPA's  responses  can 
be  found  in  the  Response  to  Comment 
document  at  Unit  IV.A.  If  the  research 
is  subject  to  TSCA,  researchers  may  be 
eligible  for  one  of  the  exemptions 
discussed  in  Units  IV.C.  and  E.  of  the 
Response  to  Conunents  document 

2.  Commercial  R&D.  The  most 
substantial  decision  made  in  developing 
the  final  rule  was  selection  of  the 
definition  of  commercial  purposes  for 
R&D  activities.  This  issue  ft  discussed 
in  detail  in  the  proposed  rule  (59  FR 
45537-39)  and  in  the  Response  to 
Comments  docujnent  in  Unit  IV.B. 

TSCA  section  5(i)  limits  edl  section  5 
screening  to  activities  for  commercial 
purposes.  Research  on  traditional 
chemicals  is  not  generally  affected  by 
the  commercial  purposes  limitation, 
because  EPA's  ciurent  regvdatory 
definition  of  small  quantities  for  R&D 
using  traditional  chemicals  (any 
amounts  reasonably  necessary  for 
research)  at  §  720.3  effectively  exempts 
most  research  with  these  chemicals 
from  section  5  review.  However, 
because  of  the  ability  of  microorganisms 
to  reproduce,  disseminate  and  spread. 
EPA  believed  that  it  was  necessary  to 
review  these  products  at  an  earlier  stage 
and  therefore  proposed  an  interpretation 
to  address  testing  with  microorganisms. 
ConsequenUy,  EPA  developed  a 
difiaient  small  quantities  definition  for 
microorganisms  and  is  imposing 
reporting  and  recordkeeping 
requirements  on  certain  R&D  activities. 
Researchers  utilizing  microorganisms, 
therefore,  will  need  to  consider  whether 
their  R&D  activities  would  be 
considered  commercial,  and  therefore 
subject  to  TSCA  section  5  requirements. 

Duriiig  development  of  regulations  on 
biotechnology  over  the  past  several 
years,  EPA  has  received  numerous 
public  conunents  that  differ 
substantially  on  how  the  Agency  should 
apply  the  commercial  purposes 
definition  to  research.  Of  particular 
concern  has  been  the  appropriateness  of 
an  EPA  oversight  system  based  on  the 
status  of  an  activity  as  commercial  or 
noncommercial  rather  than  on  potential 
risk.  Because  of  the  past  difCerence  in 
public  opinion.  EPA  proposed  three 


approaches  to  defining  what  constitutes 
commercial  activities:  (1)  Using  indicia 
to  determine  commercial  purposes;  (2) 
presuming  all  environmental  testing  is 
commercial;  and  (3)  presiuning  that  all 
environmental  research  is  commercial 
but  offering  an  opportunity  for 
researchers  to  rebut  the  presumption. 
Rather  than  indicating  a  preference, 
EPA  discussed  in  the  preamble  the 
advantages  and  disadvantages  of  each 
approach  and  asked  for  public  coqiment 
on  which  approach  would  be 
appropriate. 

Comments  received  on  the  proposed 
rule  produced  no  prevailing  opinion  on 
how  EPA  should  define  "commercial 
purposes"  for  R&D.  In  considering  this 
issue,  EPA  tximed  to  its  experience  over 
the  past  several  years  responding  to 
researchers  who  inquired  about  the 
status  of  their  field  tests  under  TSCA. 
EPA  based  its  responses  to  those 
inquiries,  in  part,  on  its  approach  to 
traditional  chemicals  under  TSCA. 
Under  the  TSCA  section  5  program  for 
traditional  chemicals,  EPA  determines 
whether  an  activity  is  for  a  commercial 
purpose  based  on  whether  the  purpose 
of  the  activity  is  to  have  an  inunediate 
or  eventual  conunercial  advantage.  EPA 
found  that  determining  the  commercial 
status  of  research  microorganisms  based 
on  indicia  similar  to  those  used  for 
traditional  chemicals  functioned 
adequately.  Therefore,  EPA  has  decided 
that  for  this  final  rvde  when  determining 
whether  their  R&D  activities  with 
microorganisms  would  be  "for 
commercial  purposes."  researchers  will 
need  to  consider  the  indicia  listed  in 
§  725.205(b). 

The  indicia  approach  applies  to  R&D 
in  laboratories  and  other  contained 
structures  as  well  as  to  intentional 
testing  in  the  enviroixment  and  is 
discussed  in  more  detail  below. 

Researchers  who  are  attempting  to 
determine  whether  their  research  would 
be  for  "commercial  purposes"  should 
consult  §  725.205(b).  Under 
§  725.205(b)(1)  researchers  would  first 
consider  whether  any  of  the  funding  for 
the  profKJsed  research  comes  direcUy 
from  a  commercial  source.  Any  direct 
industry  involvement  in  or  diract 
funding  of  an  activity  at  a 
noncommercial  institution  is  for 
commercial  purposes.  This  would 
include  the  use  of  company  funds  to 
develop  the  microorganisms  or  the  use 
of  a  company-provided  microorganism 
in  the  research.  If  any  portion  of  the 
research  is  funded  direcUy  by  a 
commercial  source,  then  the  research  is 
"for  commercial  purposes."  Thus,  if  any 
part  of  the  research  is  funded  by 
contract,  joint  venture,  or  other  financial 
arrangement,  with  the  purpose  of 


eventually  producing  a  commercial 
product,  the  research  is  subject  to  the 
requirements  of  section  5.  For  example, 
laboratory  work  or  field  tests  conducted 
under  a  research  contract  between  a 
company  and  a  university  or  a 
researcher  where  patent  rights  or  trade 
secrets  are  held  by  the  company,  would 
be  considered  commercial  R&D. 

If  researchers  do  not  fall  under 
§  725.205(b)(1),  they  should  next 
consider  potential  indirect  indicators  of 
commercial  intent  as  reflected  in 
§  725.205(b)(2).  They  would  need  to 
consider,  for  example,  whether  the 
research  is  directed  towards  developing 
a  commercially  viable  improvement  of  a 
product  already  on  the  market,  or  . 
whether  they  are  seeking  commercial" 
funding  or  a  patent. 

If  researchers  do  not  fall  within  the 
scope  of  §  725.205(b)(1)  or  (b)(2),  their 
research  may  be  considered 
noncommercial.  For  example,  an 
outright  gift  from  a  company  to  a 
university  or  a  researcher  without  the 
company  directing  or  otherwise 
controlling  the  research  for  wdiich  the 
funds  are  to  be  used  or  the  use  to  be 
made  of  the  results  of  the  research 
conducted,  would  not  be  considered 
direct  funding  under  §  725.205(b)(1).  As 
such,  the  research  conducted  using  such 
a  gift  would  be  considered 
noncommercial  R&D,  assiuning  the 
researcher  also  does  not  believe  the 
microorganism  has  the  potential  to  be 
developed  as  a  commercial  product  in 
the  future  or  intend  to  obtain  an 
immediate  or  eventual  commercial 
advantage  as  described  under 
§  725.205(b)(2).  Therefore,  if  a 
researcher  is  planning  to  conduct 
laboratory  work  or  field  tests  or  other 
enviroiunental  testing  using  funds 
which  were  part  of  an  outright  gift  from 
a  company  to  the  university  with  no 
strings  attached,  that  research  would  be 
considered  noncommercial  R&D. 

If  none  of  the  funding  or  support  for 
the  laboratory  work  or  field  test  or  other 
environmental  testing,  including 
development  of  the  microorganism, 
comes  from  a  commercial  source,  then 
the  resefircher  must  consider  whether  he 
or  she  intends  to  pursue  the 
development  of  the  new  microorganism 
as  a  commercial  product  in  the  future, 
should  testing  show  potential 
commercial  viability.  The  researcher  is 
responsible  for  judging  when 
commercial  intent  exists  for  his  or  her 
particular  research  project.  EPA 
recognizes  that  in  the  initial  stage  of 
research  projects,  researchers  may  not 
envision  an  eventual  commercial 
purpose  for  their  microorganisms. 
However,  if,  during  the  course  of  their 
investigations,  researchers  determine 
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that  their  microorganism  has  a  potential 
commercial  use  which  they  intend  to 
pursue,  they  then  become  subject  to  the 
requirements  of  TSCA  section  5  and  this 
rule,  and  their  further  research  activities 
must  be  in  compliance  with  this  rule. 
EPA  has  provided  examples  of  research 
that  has  an  immediate  or  eventual 
conunercial  advantage  in  the  regulatory 
text  at  §  725.205(b)(2)(i)  tiuough  (iv).  An 
example  of  "other  evidence"  of  a 
commercial  application  cited  under 
§  725.205(b)(2)(iv)  would  be  if  the 
researcher  has  engaged  in  serious 
discussions  with  a  company  concerning 
marketing  or  commercializing  the 
microorganism  if  initial  research  is 
successful.  If  researchers  have  difficulty 
deciding  whether  their  research  is  for 
commercial  purposes,  they  are 
encouraged  to  consult  EPA. 

The  above  approach  represents  a 
modified  version  of  the  indicia  of 
commercial  purposes  approach 
discussed  in  the  preamble  to  the 
proposed  rule.  EPA  has  adopted  this 
modified  version  for  the  following 
reasons.  All  research  conducted  directiy 
by  a  commercial  entity  is  clearly  for 
commercial  purposes,  as  the  court 
decided  in  The  Dow  Chemical  Company 
V.  EPA,  605  F.2d  673  (3d  Cir.  1979). 
ConsequenUy,  if  a  business  direcUy 
funds  a  research  activity  for  potential 
product  development,  the  activity  is  for 
commercial  purposes,  even  if  the 
research  activity  is  conducted  at  an 
academic  institution.  EPA  has  chosen  to 
focus  on  the  soiuce  of  funding  for  the 
specific  laboratory  work  or  field  test  or 
other  environmental  testing  as  the 
appropriate  indicator  of  conunercial 
intent,  because  EPA  recognizes  that  it 
can  be  difficult  to  trace  sources  of 
funding  at  the  institutional  level  and 
agrees  with  the  commenter  who  stated 
that  "there  is  no  logical  basis  for  the 
assertion  that  commercial  support  of 
one  narrowly  defined  project  changes 
the  fundamental  academic  nature  of 
every  other  activity  conducted 
elsewhere  in  the  institution." 

EPA's  definition  of  commercial 
purposes  is  consistent  with  the  current 
regulations  for  traditional  chemicals, 
which  define  a  commercial  activity  as 
one  undertaken  with  the  purpose  of 
obtaining  an  immediate  or  eventual 
commercial  advantage.  For  example, 
this  is  the  definition  in  §  720.3(r),  which 
defines  "manufacture  or  import  for 
conunercial  purposes,"  and  §  721.3, 
which  defines  "process  for  conunercial 
purposes."  ConsequenUy,  EPA  has 
adopted  the  idea  in  §  725.3,  which 
defines  for  microorganisms 
"manufactiue,  import,  or  process  for 
commercial  purposes."  Similarly, 
§  720.30(i)  provides  that  "non- 


commercial research  and  development" 
consists  of  activities  conducted  by 
academic,  government,  or  independent 
not-for-profit  organizations  "imless  the 
activity  is  for  eventual  commercial 
purposes."  EPA  has  developed  a 
comparable  exclusion  for  non- 
commercial R&D  uses  of 
microorganisms  by  including  a 
definition  of  "commercial  purposes  for 
research  and  development  activities"  at 
§  725.205(b).  As  noted  above,  this 
commercial  indicia  approach  applies  to 
R&D  in  laboratories  and  other  contained 
structiues,  as  well  as  to  intentional 
testing  in  the  environment. 

EPA's  experience  over  the  past  several 
years  responding  to  researchers 
inquiring  about  the  status  of  their 
environmental  research  under  TSCA 
indicates  the  following  points.  All  of  the 
researchers  identified  the  sources  of 
their  funding  for  the  particular 
experiments.  Generally  they  were  able 
to  readily  indicate  whether  they 
believed  there  was  a  future  commercial 
application  for  the  microorganism 
which  they  intended  to  pursue.  In  most 
cases  where  a  company  was  direcUy 
funding  field  tests  to  be  conducted  at 
imiversity  sites,  the  company  contacted 
EPA  direcUy  and  took  responsibility  for 
preparation  of  the  PMN.  In  one  case, 
researchers  were  being  funded  by 
Federal  agencies  but  were  using 
company-owned  microorganisms 
subject  to  a  TSCA  section  5(e)  consent 
order.  The  company  asked  EPA  to 
modify  the  consent  order  to  allow  the 
company  to  give  the  microorganisms  to 
the  researchers  for  use  in  their  field 
tests.  Although  the  company  made  the 
original  request,  the  researchers 
submitted  information  about  their  field 
tests  to  EPA.  Therefore,  researchers 
should  contact  EPA  if  they  are  planning 
field  tests  involving  intergeneric 
microorganisms  supplied  by  a  company. 
In  most  cases,  a  TERA  would  he  .^ 

required. 

In  several  cases  where  researchers 
contacted  EPA  regarding  the  statiis  of 
their  field  tests,  EPA  foimd  that  field 
tests  using  intergeneric  microorganisms 
were  not  subject  to  TSCA,  because  the 
field  tests  were  being  funded  by  other 
Federal  agencies  and  the  researchers  did 
not  foresee  future  commercial  uses  for 
their  microorganisms.  Finding  that  these 
field  tests  did  not  constitute  commercial 
R&D  under  TSCA,  EPA  directed  the 
researchers  to  the  Federal  agencies 
which  were  the  primary  funding  sources 
for  the  field  tests  and  suggested  that 
researchers  should,  at  a  minimum, 
obtain  reviews  from  these  agencies 
under  relevant  authorities,  including 
meeting  the  National  Environmental 


Policy  Act  (NE^A)  responsibilities  of 
these  other  agencies. 

Although  EPA  has  chosen  in  this  final 
rule  to  follow  an  approach  for 
"commercial  purposes"  similar  to  its 
approach  for  traditional  chemicals,  EPA 
recognizes  that  there  are  no  differences 
in  risk  depending  on  funding  source. 
EPA  takes  seriously  its  responsibilities 
to  address  risk  and  intends  to  piusue 
approaches  laid  out  in  the  Coordinated 
Framework  for  Regulation  of 
Biotechnology  (51  FR  23302,  June  26. 
1986)  to  ensure  an  adequate  network  of 
oversight  of  R&D  activities.  To  this  end, 
EPA  will  work  closely  with  other 
agencies,  particularly  N'lH. 

3.  Microorganisms  eligible  for  the 
RS-D  small  quantities  exemption.  TSCA 
section  5(h)(3)  exempts  bom  section  5 
screening,  chemical  substances 
manufactured  or  processed  in  small 
quantities  solely  for  R&D  and  directs 
EPA  to  define  small  quantities  by  rule. 
EPA's  regulations  for  traditional 
chemicals  at  §  720.3(cc)  define  "small 
quantities  solely  for  R&D"  as  those 
quantities  that  are  "not  greater  than 
reasonably  necessary  for  ...[R&D] 
purposes."  This  definition  of  small 
quantities  for  R&D  has  been  appropriate 
for  traditional  chemical  substances, 
because  these  chemicals  do  not  have  the 
ability  to  increase  their  own  volume  or 
amount.  However,  living 
microorganisms  may  reproduce  and 
increase  beyond  the  number  initially 
introduced,  may  establish  in  the 
environment,  and  may  spread  beyond 
the  test  site.  Once  they  are  released  into  ■ 
the  environment  or  are  no  longer 
contained,  there  is  no  longer  an 
assurance  they  will  remain  "small 
quantities." 

Therefore.  EPA's  definition  at  §  725.3 
of  "small  quantities"  for 
microorganisms  is  restricted  to 
microorganisms  used  under  conditions 
that  meet  the  requirements  of  §  725.234, 
which  are  designed  to  reduce  the 
probabUity  of  establishment  by  reducing 
the  number  and  frequency  of  viable 
microorganisms  emitted  from  a  fecility. 
The  small  quantities  exemption  for 
microorganisms  is  also  referred  to  as  the 
"contained  structures"  exemption, 
because  §  725.234(c)  limits  the 
exemption  to  R&D  activities  in 
contained  structiues. 

Most  of  the  comments  EPA  received 
on  its  application  of  the  section  5(h)(3) 
exemption  to  R&D  activities  with 
microorganisms  in  contained  structiues 
requested  clarification  with  regard  to 
the  use  of  research  microorganisms  in 
commerce,  the  use  of  genetic  libraries, 
and  coordination  with  the  NIH  - 

Guidelines.  None  of  the  commenters 
provided  EPA  with  new  information 
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that  would  cause  EPA  to  reconsider  or 
change  the  basis  tor  its  decision  to 
restrict  the  section  5(h)(3)  exemption  to 
microorganisms  used  under  conditions 
meeting  the  requirements  of  §  725.234. 
Consequently  EPA  has  adopted  the 
proposed  regulatory  text  for  this 
exemption  with  some  revisions.  The 
requirements  for  this  exemption  are 
found  in  the  regulatory  text  in 
§§  725.232,  725.234  and  725.235.  These 
issues  are  disoissed  in  the  proposed 
rule  (59  FR  45539-42)  and  in  the 
Response  to  Comments  document  in 
Unit  rV.C 

For  purposes  of  clarification.  EPA  has 
modified  requirements  originally 
included  in  proposed  §  725.235.  Most  of 
*  the  proposed  language  was  adapted, 
with  little  revision,  from  the  small 
quantities  exemption  for  traditional 
chemicals  at  §  720.36.  Upon  further 
reflection,  EPA  has  determined  that 
acme  of  that  language  is  not  appropriate 
for  microorganisms.  Therefore,  EPA  has 
deleted  proposed  §  725.235(a)(2).  which 
provided  an  exemption  from  the  small 
quantities  notification  requirements  for 
R&D  in  a  laboratory,  and  proposed 
§  725.235(e),  which  related  to  impurities 
and  articles.  Additionally,  the 
requirements  at  proposed  §  725.235(c). 
(d).  and  (0  have  been  moved  to 
§  725.205(d),  (e),  and  (f),  respectively,  as 
these  requirements  apply  to  all  R&D 
activities  under  subpiart  E.  EPA  has 
further  revised  §  725.205(f)  to 
specifically  exclude  microbial 
pesticides  by  referring  to  the  microbial 
pesticide  notification  requirements  that 
were  promulgated  in  September  1994 
(59  FR  45612). 

EPA  disagrees  with  the  commenter 
who  stated  that  EPA  had  not  justified 
the  "wholesale  removal  of  the  R&D 
exemption  provided  by  Congress." 
TSCA  section  5(h)(3)  does  not  provide 
a  complete  exemption  for  all  R&D,  nor 
has  EPA  removed  the  statutory 
exemption  wholesale.  Rather,  TSCA 
section  5(h)(3)  exempts  from  section  5 
reporting  chemical  substances 
manufactiued  or  processed  in  small 
quantities  for  R&D  and  specifically 
directs  EPA  to  define  "small  quantities" 
by  rule.  EPA  has  determined  that  the 
definition  of  "small  quantities"  applied 
at  §  720.3  to  traditional  chemical 
subatances  cannot  be  applied  to  all  R&D 
activities  involving  microorganisms  for 
the  reasons  discussed  in  the  proposed 
rule  (59  FR  45539-40). 

4.  R&-D  subject  to  TSCA  and  another 
Federal  agency.  In  the  proposed  rule, 
EPA  discussed  sittiations  where  R&D 
activities  might  be  subject  to  both  TSCA 
aad  another  Federal  authority.  EPA 
suggested  different  approaches  to 
dealing  with  overlapping  jurisdiction. 


depending  on  whether  the  R&D 
activities  were  conducted  in  a  contained 
structiue  or  involved  intentional 
environmental  testing. 

EPA  proposed  a  complete  exemption 
from  EPA-specific  reporting  luider 
TSCA  section  5(h)(4)  for  research  on 
new  microorganisms  in  contained 
structures,  if  the  research  is  regulated  or 
funded  by  a  Federal  agency  which  has 
agreed  to  abide  by  the  NIH  Guidelines. 

In  the  proposed  rule  (59  FR  45542- 
43),  EPA  discussed  exempting  from 
TSCA  section  5  requirements  the 
intentional  environmental  testing  of 
new  microorganisms,  when  another 
Federal  agency  has  clear  regulatory 
authority  and  EPA  determines  that  the 
other  Federal  agency's  review  addresses 
criteria  equivalent  to  those  which  would 
be  evaluated  under  TSCA  section  5. 
Specifically,  EPA  indicated  that  it  was 
working  with  USDA/ APHIS  to  develop 
an  exemption  from  TSCA  section  5 
requirements  for  R&D  field  tests 
reviewed  by  APHIS  under  the  Federal 
Plant  Pest  Act  and  the  Plant  Quarantine 
Act 

Several  commenters  supported  the 
proposal  to  exempt  from  EPA 
requirements  those  researchers  who 
mandatorily  comply  with  the  NIH 
Guidelines.  Some  commenters  stated 
that  researchers  who  voluntarily  comply 
with  the  NIH  Guidelines  should  also  be 
exempt  bom  the  TSCA  section  5(h)(3) 
requirements.  Some  commenters 
specifically  supported  EPA's  discussion 
of  potentially  deferring  to  other 
agencies'  reviews  and  determinations, 
when  appropriate,  for  intentional 
environmental  testing  of  new 
microorganisms.  It  was  requested  that 
EPA  clarify  its  relationship  with  USDA/ 
APHIS.  Some  commenters  suggested 
extension  of  EPA's  proposal  to  defer  to 
other  Federal  agencies. 

EPA  has  retamed  at  §  725.232(b)  its 
complete  exemption  from  TSCA  section 
i  obligations  for  research  on  new 
microorganisms  in  contained  structures, 
if  the  researcher  is  receiving  funds  from 
another  Federal  agency  which  requires 
compliance  with  the  NIH  Guidelines. 
This  includes  all  research,  whether 
directiy  funded  by  an  agency  or  not,  at 
a  university  or  institution  that  adheres 
to  the  NIH  Guidelines  on  an  institution- 
wide  basis  as  a  condition  of  receiving 
Federal  funds.  EPA  developed  this 
exemption  to  avoid  duplicative 
oversight  with  other  Federal  authorities. 
Researchers  who  are  complying  with  the 
NIH  Guidelines  voluntarily  or  through 
vehicles  such  as  contracts  or  local 
regulations,  will  not  be  eligible  for  the 
exemption  at  §  725.232,  because  their 
research  is  not  being  overseen  by 
another  Federal  agency.  Howrever,  as 


discussed  further  below,  EPA  believes 
that  anyone  who  is  complying  with  the 
NIH  Guidelines  should  be  able  to  meet 
the  requirements  of  §§  725.234  and 
725.235  with  littie  difficiilty. 

EPA  agrees  in  principle  with 
commenters  who  believe  that,  when 
consistent  with  the  requirements  of  the 
statutes  involved,  products  subject  to 
another  statute  as  well  as  to  TSCA  need 
only  be  regulated  by  one  of  those 
agencies.  PresenUy,  EPA  has  identified 
the  Plant  Pest  Act  and  Plant  Quarantine 
Act  administered  by  USDA/ APHIS  as 
presenting  some  degree  of  overlapping 
jurisdiction  with  TSCA  for 
microorganisms.  At  this  time  EPA  and 
USDA  do  not  know  of  any  products 
subject  to  overlapping  jurisdiction. 
Should  such  a  situation  arise.  EPA  will 
work  with  APHIS  to  develop  a  proposed 
exemption  from  TSCA  section  5 
requirements  for  R&D  field  tests  subject 
to  overlapping^urisdiction.  In  the 
future,  should  other  cases  of  duplicative 
oversight  arise,  EPA  will  work  with  the 
other  agencies  involved  to  develop  an 
appropriate  solution.  These  issues  are 
disctissed  in  the  Response  to  Comments 
doauaent  in  Unit  IV.  D. 

5.  Requirements  for  small  quantities/ 
contained  R&D  exemption.  EPA 
indicated  in  the  proposed  rule  (59  FR 
45540)  that  for  those  researchers  who 
are  voluntarily  complying  with,  but  are 
not  subject  to.  the  NIH  Guidelines,  the 
requirements  of  the  R&D  small 
quantities  exemption  at  §  725.234  could 
be  met  by  having  the  principal 
investigator  (PI)  serve  as  the  technically 
qualified  individual  (TQI)  required  by 
§  725.234(b)  and  keep  records  indicating 
that  they  abide  by  and  are  following  the 
NIH  Guidelines  for  the  specific  TSCA- 
subject  R&D  activities.  However,  EPA 
proposed  to  rely  on  the  experience  and 
judgement  of  the  TQI  to  select 
containment  and  inactivation  controls 
appropriate  to  the  microorgani8m(s) 
being  utilized.  In  some  cases,  the  TQI 
could  find  it  appropriate  to  use  NIH 
Guidelines,  and  in  others,  the  TQI  might 
not.  EPA  took  this  position,  because 
EPA  recognized  that  many  different 
kinds  of  microorganisms  displaying  a 
wide  range  of  characteristics  could 
potentially  be  used  in  research  and  that 
the  type  of  controls  appropriate  for  one 
microorganism  might  have  limited 
relevance  to  other  microorganisms.  This 
issue  is  discussed  in  the  Response  to 
Comments  document  in  Unit  IV.E. 

Several  commenters  indicated 
support  for  use  of  the  NIH  Guidelines 
and  requested  clarification  and/or  made 
suggestions  concerning  the  relationship 
of  the  NIH  Guidelines  to  the  R&D  small 
quantities  exemption.  While  EPA 
considers  the  NDI  Guidelines  to  provide 
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the  primary  standard  for  laboratory 
research,  tPh.  continues  to  believe  that 
it  is  appropriate  to  allow  TQIs  to  have 
the  option  of  relying  on  their  experience 
and  judgement  in  selecting  appropriate 
containment  as  opposed  to  being  forced 
to  rely  solely  on  the  NIH  Guidelines.  In 
addition,  not  all  TSCA-subject 
microorganisms  will  also  be  subject  to 
the  NIH  Guidelines,  since  the 
Guidelines  focus  on  research  involving 
recombinant  DNA  (fDNA)  molecules 
and  EPA  focuses  on  intergeneric 
microorganisms  as  "new."  Therefore, 
some  researchers  will  need  to  rely  for 
some  activities  on  EPA's  criteria  at 
§  725.234,  since  their  activities  will  not 
be  covered  by  the  NIH  Guidelines.  In 
structuring  its  approach,  EPA  believes  it 
has  provided  an  appropriate  measure  of 
flexibility  to  researchers.  Additionally, 
EPA  believes  that  those  researchers  who 
currentiy  comply  with  the  NIH 
Guidelines,  but  are  not  eligible  for  the 
exemption  under  §  725.232, 
nevertheless  can  comply  with  the 
requirements  of  §§  725.234  and  725.235 
with  littie  additional  burden  beyond 
that  imposed  by  the  NIH  Guidelines. 

With  respect  to  the  requirement  at 
§  725.234(d)(2)  for  certification  by  an 
authorized  official,  EPA  recognized  in 
the  proposal  (59  FR  45540)  that 
Institutional  Biosafety  Committees 
(IBCs)  and  similar  committees  are 
charged  with  assessing  the  containment 
selected  by  researchers.  EPA  encourages 
the  active  use  of  such  committees  and 
agrees  that  an  authorized  official  may  be 
an  IBC  chair.  EPA  also  evaluated  the 
conunents  on  the  burden  imposed  by 
recordkeeping  for  the  R&D  small 
qxiantities  exemption.  As  EPA  noted  in 
the  proposal,  EPA  believes  that  persons 
following  the  NIH  Guidelines  would 
keep  records  as  part  of  normal 
procedures  at  an  institution  where  IBCs 
are  responsible  for  ensuring  the  safety  of 
research.  Such  records  are  likely  to  be 
adequate  for  meeting  the  provisions  at 
§  725.234(d)(3).  This  issue  is  discussed 
in  more  detail  in  the  Response  to 
Comments  dociunent  in  Unit  IV.E., 
which  also  provides  a  comparison  of  the 
NIH  Guidelines  and  the  requirements  of 
§§725.234  and  725.235. 

Several  commenters  suggested  that 
EPA  adopt  the  NIH  Guidelines  as  a 
requirement  for  the  R&D  small 
qtiantities  exemption.  As  discussed 
previously,  EPA  believes  that  it  is  more 
appropriate  to  show  researchers  how  the 
use  of  the  NIH  Guidelines  can  fulfill  the 
requirements  of  the  R&D  small 
quantities  exemption  and  has  included 
a  comparison  discussion  in  the 
Response  to  Comments  document  in 
Unit  rV.E.l.  In  general,  EPA  expects  that 
companies  currentiy  complying  with 


the  NIH  Guidelines  will  also  be  able  to 
satisfy  the  requirements  of  the  R&D 
small  quantities  exemption.  Although 
the  NIH  Guidelines  do  not  explicitiy 
state  that  documentation  of  the 
notification  is  required,  the  requirement 
for  such  documentation  can  be  readily 
inferred  in  section  IV.  of  the  NIH 
Guidelines.  Because  TSCA  explicitiy 
requires  such  notification,  researchers 
may  still  need  to  verify  that  the 
documentation  maintained  piusuant  to 
the  NIH  Guidelines  includes 
documentation  of  the  notification  as 
specified  in  §  725.235(c)(1). 

Like  \he  NIH  Guidelines,  EPA's 
regulations  cannot  anticipate  every 
research  situation.  Therefore,  using  the 
comparison  of  the  NIH  Guidelines  emd 
the  requirements  of  §§  725.234  and 
725.235  as  guidance,  researchers  subject 
to  TSCA  section  5  and  complying  with 
the  NIH  Guidelines  should  evaluate 
their  specific  research  situation  to 
determine  whether  their  use  of  the 
Guidelines  also  fulfills  the  requirements 
of  §§  725.234  and  725.235. 

6.  Exemptions  from  TERA  reporting 
for  certain  R&D  activities  conducted 
outside  a  structure.  In  the  proposed 
rule,  EPA  discussed  a  process  for 
exempting  small-scale  field  tests  of 
certain  microorganisms  from  TERA 
reporting.  To  qualify  for  the  exemption, 
certain  criteria  regarding  the  recipient 
microorganisms,  the  source(s)  and 
characteristics  of  the  introduced  genetic 
material,  and  the  conditions  of  use 
would  need  to  be  met  EPA  proposed 
certain  strains  of  Bradyrhizobium 
japonicum  and  Rhizobium  meliloti  as 
candidates  for  exemption  from  TERA 
reporting,  based  on  EPA  reviews  of 
voluntary  PMNs  for  these 
microorganisms  submitted  under  the 
1986  Policy  Statement  and  field  test 
data  generated  in  these  field  trials.  In 
response  to  comments,  EPA  has 
modified  some  of  the  specific 
conditions  for  the  exemption.  Some 
commenters  expressed  concern  about 
EPA's  proposal  to  exempt  strains 
containing  antibiotic  resistance  markers 
from  any  source.  EPA  has  determined 
that  for  the  exemption  described  at 
§  725.239,  it  will  follow  the  conservative 
course  of  only  allowing  use  in  B. 
japonicum  and  R.  meUJoti  of  those 
mariners  EPA  has  reviewed  for  use  in 
these  microoigamsms.  This  approach 
would  ensure  that  the  probability  of 
presenting  luueasonable  risk  would  be 
low  for  each  antibiotic  resistance 
marker.  The  regulatory  text  at 
§§  725.239(a)(2)(u)(A)(l)  and 
72S.239(bK2)(ii)(A)(])  has  been 
modified  to  limit  structural  genes 
encoding  mari»r  sequences  to  those 
encoding  resistance  to  the  aadH  gene, 


which  confers  resistance  to 
streptomycin  and  spectinomycin,  in 
these  microorganisms.  Based  on  EPA's 
analysis  of  use  of  this  marker  in 
rhizobia,  and  including  consideration  of 
the  advice  of  the  January  4,  1995  BSAC 
Subconunittee,  the  use  of  streptomycin 
and/or  spectinomycin  resistance 
markers  in  B.  japonicum  and  R.  meliloti 
currentiy  meets  this  requirement  of  the 
exemption. 

EPA  recognizes  that  the  exemption  at 
§  725.239  is  narrow  and  may  only  apply 
to  very  few  research  projects.  It  may  be 
the  case  in  the  early  years  of  the  TERA 
program  that  TERA  exemptions  are 
narrowly  written  to  apply  to  specific 
microorganisms  that  have  completed 
TERA  review.  However,  EPA  hopes  that 
in  the  longer  term  as  EPA  gains  greater 
experience  reviewing  intergeneric 
microorganisms  for  environmental  uses, 
broader  exemptions  can  be  written.  To 
that  end,  EPA  has  placed  general 
requirements  for  the  TERA  exemption 
in  §  725.238  and  will  use  §  725.239  to 
list  certain  microorganisms  for  the 
exemption  and  the  specific  conditions 
of  use  as  needed. 

7.  TERA  reporting  process.  Under 
section  5(h)(4),  EPA  proposed  to 
conditionally  exempt  from  MCAN 
notification  certain  R&D  activities 
involving  new  microorganisms.  The 
exemption  is  conditional,  since 
researchers  must  submit  a  TERA,  an 
abbreviated  notification.  Due  to  the 
availabilify  of  other  exemptions  for  R&D 
activities  discussed  in  this  preamble, 
EPA  expects  that  the  TERA  will  be  used 
primarily  for  environmental  research.  In 
the  proposed  rule  (59  FR  45535),  EPA 
indicated  that  its  goal  was  to  review 
TERAs  in  60  days,  but  that  for  good 
cause,  EPA  could  extend  the  initial 
TERA  review  period  by  an  additional  60 
days,  for  a  total  of  120  days.  This 
condition,  the  information  requirements 
for  submitters,  and  the  TERA  approval 
process  have  not  been  changed  from  the 
proposed  rule.  This  exemption  is 
discussed  in  the  proposed  rule  (59  FR 
45535-36,  45543-44)  and  in  the 
Response  to  Comments  document  in 
Unit  IV.G. 

EPA  received  some  comments 
supporting  the  TERA  process.  Other 
commenters  who  opposed  the  use  of  the 
TERA  process  and  stated  that  some  of 
the  information  requirements  were  too 
extensive,  also  stated  that  specific 
monitoring  data  should  be  required: 
EPA  has  made  minor  revisions  to  the 
TERA  requirements  at  §§  725.250 
through  725.288.  Issues  raised  about 
state  coordination  are  discussed  in  the 
next  section. 

EPA  believes  that  it  is  necessary  to 
establish  a  review  and  approval  process 
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specifically  for  R&D  activities  involving 
environmental  release.  While  many 
field  tests  of  new  microorganisms  will 
be  determined  to  pose  low  risks,  this 
aMumption  cannot  be  made  for  field 
tests  in  general,  and  thus  EPA  finds 
some  type  of  review  is  warranted. 
However.  EPA  recognizes  that  full 
MCAN  reporting  also  may  not  be 
warranted.  Therefore,  EPA  has  chosen 
to  develop  a  review  and  approval 
process  specifically  tailored  to  address 
RAO. 

EPA  believes  that  the  information 
requirements  proposed  for  the  TERA  are 
appropriate.  EPA  must  have  sufficient 
information  to  evaluate  the  health  and 
enviroimiental  effects  of  a  planned  field 
test  However,  because  a  variety  of 
microorganisms  are  potentially  subject 
to  TSCA,  the  requirements  indicated  in 
§  725.255  are  necessarily  broad.  Not  all 
of  the  requirements  are  equally 
applicable  to  all  microorganisms. 
Submitters  are  encouraged  to  consult 
with  EPA  prior  to  preparing  TERAs,  so 
that  appropriate  iriformation  needs  and 
concerns  may  be  identified. 

EPA  has  made  minor  changes  to  the 
regulatory  text  at  §  725.270  to  clarify 
that  EPA  is  approving  or  denying  the 
TERA.  Therefore,  the  term  "TERA 
agreement"  which  was  used  in  the 
proposed  rule  has  been  changed  to 
"TERA  approval."  In  addition  to 
approving  or  denying  the  TERA,  EPA 
may  provide,  in  the  TERA  approval, 
conditions  under  which  the  R&O 
activity  described  in  the  TERA  must  be 
conducted  in  order  for  EPA  to  make  the 
TSCA  section  5(h)(4)  finding  that  the 
R&D  activity  will  not  present  an 
unreasonable  risk  to  health  or  the 
environment  During  the  TERA  review 
period.  EPA  may  identify  issues  that 
need  further  information  before  EPA  can 
give  its  approval  for  the  R&D  activity  to 
proceed.  B*A  or  the  submitter  may 
suspend  the  review  period,  if  necessary. 
When  EPA  approves  a  TERA,  the 
submitter  must  conduct  the  R&D 
activity  only  as  described  in  the  TERA. 
and  any  amendments  to  the  TERA.  and 
under  any  conditions  specified  by  EPA 
in  its  approval  of  the  TERA. 

8.  Options  for  overaght  ofRS-D 
activities.  As  discuissed  above,  EPA 
proposed  an  approach  for  oversight  of 
R&D  activities  which  included  a  variety 
of  exemptions  from  the  full  90-day 
reporting  process  required  for  general 
commercial  use  activities.  EPA's  goal 
was  to  provide  a  flexible  process  which 
tailored  oversight  to  the  level  of  risk. 
EPA  asked  for  comment  on  its  R&D 
exemptions,  all  of  which  have  been 
discussed  above,  and  indicated  that  the 
public  could  suggest  other  options  for 
consideration.  Options  for  oversight 


suggested  by  the  commenters  are 
discussed  in  the  Response  to  Comments 
document  in  Unit  IV.H.  For  a  variety  of 
reasons,  EPA  concluded  that  the 
alternatives  suggested  would  not 
adequately  permit  EPA  to  fulfill  its 
statutory  duties  under  TSCA  section  5. 

Some  conmienters,  while  indicating 
that  the  R&D  exemptions  were 
comprehensible,  did  not  believe  that 
level  of  oversight  correlated  to  level  of 
risk  EPA  disagrees  with  comments  that 
the  level  of  oversight  imposed  in  its 
R&D  exemptions  is  not  correlated  to 
level  of  risL  EPA  discusses  its  view  of 
the  relationship  between  risk  and  the 
TSCA  definition  of  "new 
microorganism"  in  Unit  II. D.  of  the 
Response  to  Comments  document  EPA 
has  chosen  to  implement  its  R&D 
oversight  in  a  manner  which 
distinguishes  between  R&D  activities  in 
contained  structures  and  R&D  activities 
involving  intentional  release  to  the 
environment  because  of  the  greeter 
overall  potential  in  the  latter  case  for 
survival,  dissemination,  and  exposure  to 
the  microorganisms.  Within  this  broad 
structure,  EPA  has  developed  several 
exemptions  which  recognize  the 
difiiering  risk  {xitentials  presented  by 
difierent  settings  and  organisms.  These 
exemptions  have  been  discussed  above 
and  are  discussed  in  greater  detail  in 
Units  IV.C.  through  G.  of  the  Response 
to  Comments  document. 

In  the  proposed  rule  (59  PR  45536- 
37),  EPA  briefly  discussed  an  alternative 
exemption  for  certain  R&D  releases. 
This  alternative  would  contain 
requirements  for  documentation  and 
recordkeeping  by  a  TQI  and  certification 
by  an  authorized  official.  EPA  is  not 
finalizing  this  option  at  this  time. 
However,  EPA  plans  to  propose  an 
exemption  along  these  lines  at  a  later 
date  to  allow  the  public  an  opportunity 
to  comment  on  the  new  information  on 
which  EPA  is  reljring  to  support  the 
exemption. 

D.  Other  Issues 

1.  Microorganism  definition.  In  the 
proposed  rule  (59  FR  45550-51),  EPA 
de&ied  "microorganisms"  in  §  725.3  as 
those  organisms  classified  under  the  5- 
kingdom  system  of  Whittacker  (Ref.  5) 
in  the  kingdoms  Monera  (or 
Procaryotae),  Protista,  and  Fungi,  the 
Chlorophyta  and  the  Rhodophyta  of  the 
Plantae,  and  viruses  and  virus-like 
particles.  Therefore,  this  definition 
includes,  but  is  not  limited  to,  bacteria, 
protozoa,  fungi,  mycoplasmas, 
mycoplasma-like  organisms, 
spiroplasmas,  microphytoplanktons. 
green  and  red  algae,  viruses,  and  virus- 
like particles  (e.g.,  viroids,  satellites, 
and  virusoids).  Should  new  categories 


of  organisms  within  the  Monera. 
Protista,  Fungi  and  the  Chlorophyta  and 
Rhodophyta  of  the  Plantae  be  identified, 
these  would  also  be  considered 
microorganisms  under  this  definition. 

EPA  proposed  to  treat  viruses  of  other 
microorganisms  (also  termed  phages)  as 
MGEs.  EPA's  MGE  policy  is  discussed 
in  the  proposed  rule  (59  FR  45526)  and 
in  Unit  n.D.  of  the  Response  to 
Comments  document  In  the  proposed 
rule,  EPA  indicated  that  it  was  not  able 
to  identify  uses  of  viruses  of 
macroorganisms  that  might  be  subject  to 
TSCA.  EPA  asked  if  it  was  appropriate 
to  apply  the  intergeneric  interpretation 
to  viruses  of  macroorganisms  if  TSCA 
uses  for  such  viruses  were  identified. 

Commenters  thought  the  proposed 
definition  of  "microorganism"  was 
reasonable  and  included  the  appropriate 
organisms.  Thus,  EPA  will  retain  the 
definition  of  "microorganism"  as 
discussed  in  the  proposed  rule  and 
found  in  the  regulatory  text  in  §  725.3. 
EPA  has  modified  the  definition  to 
clearly  indicate  in  the  regulatory  text 
that  EPA  is  using  the  5-kingdom 
classification  of  Whittacker. 
Additionally,  as  disctissed  in  the 
proposal,  EPA  will  treat  phages  as 
MGEs.  No  commenters  identified 
current  or  imminent  TSCA  uses  of 
viruses  of  macroorganisms.  Therefore, 
EPA  believes  the  best  use  of  limited 
resources  would  be  to  develop  an 
approach  under  TSCA  for  viruses  of 
macroorganisms  in  the  future  if  TSCA 
uses  are  identified.  The  definition  of 
microorganism  is  discussed  in  the 
Response  to  Comments  document  in 
Unit  V.A. 

2.  TSCA  Inventory.  EPA  described  in 
the  proposed  rule  (59  FR  45551-52)  how 
it  planned  to  explicitly  list 
microorganisms  on  the  TSCA  Inventory 
and  the  rationale  for  the  proposed 
listing.  EPA  proposed  to  identify 
microorganisms  on  the  Inventory  using 
a  taxonomic  designation  and  a 
consistent  set  of  supplemental 
information  on  phenotypic  and 
genotypic  traits  necessary  to  identify  the 
microorganism  as  precisely  as  possible. 
Additionally,  EPA  indicated  that  it  was 
considering  requiring  that 
microorganisms  listed  on  the  Inventory 
be  deposited  in  a  recognized  culture 
collection. 

In  the  proposed  rule,  EPA  advised 
manufacturers  and  importers  of  any  of 
the  192  microorganisms  reported  in 
1978  for  the  initial  TSCA  Inventory  that 
EPA  planned  to  remove  from  the 
Inventory  the  explicit  listing  of  these 
microorganisms.  EPA  believed  that  most 
of  these  microorganisms  are  not 
intergeneric;  therefore  they  would  be 
automatically  included  on  the  Inventory 
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and  do  not  need  to  be  explicitly  listed. 
EPA  asked  manufacturers  and  importers 
of  these  microorganisms  to  inform  EPA 
if  any  of  the  microorganisms  were 
intergeneric  and  should  not  be  removed 
from  the  Inventory. 

In  response  to  EPA's  request  for 
comments  on  developing  a  requirement 
for  culture  collection  deposit,  sevenl 
commenters  strongly  opposed  the 
development  of  any  requirement  for 
deposit  of  a  microoiganism  in  a  culture 
collection.  One  commenter  was 
concerned  about  the  effisct  that  an  EPA 
requirement  would  have  on  patent 
protection.  Others  believed  mat  such  a 
requirement  would  be  unnecessary  and 
onerous  at  the  R&D  stage.  EPA  has 
considered  the  concerns  raised  by 
conmienters  who  oppose  the  culture 
collection  requirement  and  has  decided 
that  deposit  of  new  microorganisms  in 
recognized  culture  collections  is  not 
necessary.  Therefore.  EPA  has  not  made 
this  a  requirement  for  microorgBnisms 
subject  to  TSCA  section  5  reporting. 

Commenters  asked  that  EPA  clarify 
the  type  of  taxonomic  designation  to  be 
used  ror  Inventory  listing  and  indicate 
how  revisions  to  taxonomy  would  be 
accommodated  on  the  Inventory.  Others 
asked  EPA  to  clarify  what  is  "new" 
under  TSCA.  particxilarly  with  respect 
to  minor  changes  made  during  strain 
improvement  of  microorganisms  already 
listed  on  the  Inventory.  EPA  agrees  that 
Inventory  listing  for  intergeneric 
microorganisms  is  more  complex  than 
listing  for  most  traditional  chemicals. 
As  indicated  above,  EPA  plans  to 
consider  modifications  and 
clarifications  to  its  intergeneric 
interpretation  in  the  futiue.  Futiire 
modifications  to  the  intergeneric 
interpretation  will  also  affect  how 
microorganisms  are  listed  on  the 
Inventory.  A  subcommittee  of  EPA's 
BSAC,  which  met  on  July  22,  1991, 
when  questioned  on  EPA's  proposed 
approach  to  Inventory  listing  for 
microorganisms,  suggested  ^at  EPA 
continue  on  a  case-by-case  basis  and 
gain  additional  experience  before 
finalizing  its  requirements  for  Inventory 
listing.  TTierefore,  EPA  believes  it 
prudent  to  defer  a  fuller  development  of 
Inventory  listing  for  microorganisms 
imtil  it  has  considered  modifications  to 
the  intergeneric  interpretation  and  gains 
additional  experience.  Meanwhile,  EPA 
will  use  a  case-by-case  approach  to 
Inventory  listing  for  new 
microorganisms.  Inventory  issues  are 
discussed  in  the  Response  to  Conmients 
dociunent  in  Unit  V.B.  EPA  has 
provided  some  clarification  regarding 
use  of  taxonomy  in  the  Response  to 
Comments  document  in  Unit  n.D. 
Additional  guidance  on  Inventory 


listing  may  also  be  found  in  the 
proposed  rule  preamble  (59  FR  45551- 
52). 

Commenters  requested  that  EPA 
provide  a  "grandfather"  period  by 
opMiing  up  the  Inventory  for  1  year  after 
the  final  rule  is  published  to  allow 
products  currently  in  commerce  to  be 
listed.  One  conunentm  requested  that 
intergeneric  products  cunendy  in 
commerce  be  automatically  placed  on 
the  Inventory.  EPA  disagrees  with  the 
commenteif  who  believe  that  a 
"grandfather"  period  is  necessary.  Since 
the  publication  of  the  1986  Policy 
Statement  injune  1986,  EPA  has 
required  PMN  reporting  for  general 
commercial  use  of  intergeneric 
microorgBnisms  subject  to  TSCA. 
Although  diffsfent  scopes  of  oversi^t 
have  been  discussed  in  the  intervening 
years,  the  Policy  Statement  has 
remained  in  e^ct  all  that  time. 
Therefore.  EPA  believes  that  the  public 
has  had  sufficient  notice  of  its  program 
and  that  intergeneric  microorganisms 
ciurentiy  in  conunerce  and  being  used 
for  TSCA  purposes  should  alroMy  have 
been  reported  to  EPA. 

In  response  to  the  EPA  proposal  to 
delist  192  microorganisms  currendy 
listed  on  the  Inventory  by  genus  and 
species  only,  commenters  discussed 
their  concerns.  One  commenter  stated 
that  there  was  no  information  about  the 
phenotypic  characteristics  of  these 
strains  or  about  any  introduced  DNA. 
EPA  wishes  to  clarify  its  position  on 
microorganisms  currenUy  listed  on  the 
Inventory.  These  microorganisms  can  be 
divided  into  two  groups:  (1)  Those 
reported  to  the  initial  Inventory  in  the 
late  19708,  and  (2)  those  listed  after 
EPA's  review  of  PMNs  and  receipt  of 
Notices  of  Commencement  to 
manufacture.  EPA  has  no  concerns 
about  the  Inventory  stattis  of  the  second 
group,  because  theise  microorganisms 
were  all  reported  to  EPA  under  the  1986 
Policy  Statement  and  therefore  are 
intergeneric  and  are  appropriately 
expUciUy  listed.  The  listings  for  tiiese 
microorganisms  include  descriptive 
information  to  specifically  identify  them 
beyond  the  genus  and  species 
designations. 

Such  is  not  the  case  for  the  first 
group,  the  192  microorganisms  reported 
for  the  initial  Inventory  in  the  late 
1970s.  As  one  commenter  noted,  these 
microorganisms  are  primarily  listed  by 
genus  and  species.  EPA  believes  that 
most  of  these  microorganisms  are 
naturally  occurring  or  have  been 
modified  by  methods  that  do  not 
involve  the  introduction  of  DNA  from 
an  organism  in  another  genus  and  thus 
in  many  cases  would  not  need  to  be 
explicitly  listed.  To  confirm  this 


asstimptim,  EPA  requested  comment 

from  persons  manulmrtiiring  or 

importin^any  of  the  192 
microorganisBis.  No  comments  were 
received  on  the  status  of  these 
microorganisms.  EPA  wishes  to  ensure 
that  all  microorganisms  which  are 
expliddy  listed  on  the  Inventory  are 
intergoieric  and  are  described  in  a 
consistent  manner.  Therefore.  EPA  has 
concluded  that  the  192  microorganisms 
are  not  intngeneric  and,  thus,  are 
automatically  on  the  Inventory  under 
§  72S.8(b).  EPA  will  remove  the  explicit 
listings  firom  the  Inventory  in  a  separate 
action  under  the  authority  of  TSCA 
section  8(b). 

3.  Confidential  Bttsiness  Information. 
EPA  proposed  to  require  upfront 
substantiation  of  confidential  business 
information  (CBI)  claims  in  all 
submissfons  for  general  commercial 
uses  of  microorganiams.  Under  the 
proposal,  ansrone submittii^Ba MCAN,  a 
Test  Mariwting  Exemption  H'ME).  Tier  I 
certification,  or  a  Tier  II  exemption   ^ 
request  would  be  required  to 
substantiate  CBI  claims  at  the  time  of 
submission.  With  respect  to  upfront 
substantiation  for  TERAs,  EPA  proposed 
two  options  and  asked  for  public 
comments  on  both.  Option  1  would 
have  required  upfront  substantiation  of 
all  CBI  claims  in  TERAs.  Option  2 
would  not  have  required  upfront 
substantiation  of  CBI  claims  in  TERAs. 
but  would  only  require  CBI 
substantiation  after  EPA  received  a 
Freedom  of  Information  (FOLA)  request 

One  commenter  asked  for  additional 
clarification  of  EPA's  CBI  policy  for 
microorganism  submissions.  Two 
commenters  supported  EPA's  proposal 
to  require  upfront  substantiation  of  CBI 
claims  for  submissions  for  both  research 
and  general  commercial  use.  However, 
most  commenters  opposed  upfront 
substantiation  of  CBI  claims  in  R&D 
submissions,  indicating  that  the 
requirement  was  too  burdensome  for 
R&D,  especially  because  it  was  ■ 
important  to  have  proprietary  protection 
for  R&D  activities.  Some  commentera 
specifically  opposed  upfront 
substantiation  of  CBI  claims  in 
submissions  for  R&D  submissions  only. 
Others  opposed  upfront  substantiation 
of  CBI  claims  in  any  microorganism 
submission,  argiiing  that  EPA's 
approach  to  substantiation  of  CBI  claims 
in  microorganism  submissions  should 
not  difiar  from  EPA's  approach  to 
substantiation  of  CBI  claims  in 
traditional  chemical  submissions. 

Considering  the  competing  interests 
in  the  comments  received  and  the 
burden  imposed  on  industry.  EPA  has 
decfded  not  to  require  upfivnt 
substantiation  of  CBI  claims  in  TERAs 
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but  will  retain  the  upfront 
substantiation  reqiiiiranent  for  CBI 
claims  in  MCANs,  TMEs,  Tier  I 
certifications,  and  Tier  n  exemption 
requests.  In  the  past  several  years, 
submitters  of  voluntary  PMNs  for  field 
tests  of  new  microorganisms  have 
claimed  very  little,  if  any,  CBI. 
However,  if,  in  the  future,  EPA  finds 
that  CBI  claims  have  increased  in 
TERAs  and  that  insufficient  information 
is  available  to  the  public  during  the 
shorter  TERA  review  period,  EPA  may 
find  it  necessary  to  reconsider  the 
decision  not  to  require  upfront 
substantiation  of  CBI  claims  in  TERAs. 
At  this  time,  EPA  has  revised  the 
regulatory  text  at  §  725.94(a)(2)  to  delete 
the  requirement  for  upfrtint  CBI 
substantiation.  In  the  case  of  general 
commercial  use  submissions,  EPA 
believes  that  the  upfront  substantiation 
requirement  for  CBI  claims  will  impose 
little  burden  on  submitters  of  MCANs, 
TMEs,  Tier  I  certifications,  and  Tier  II 
exemption  requests.  Because  persons 
preparing  these  submissions  are  ready 
to  put  their  products  on  the  market,  they 
will  have  a  greater  understanding  of  the 
products  and  any  CBI  issues  and. 
therefore,  should  be  able  to  justify  why 
it  will  continue  to  be  necessary  to  keep 
certain  information  confidential.  In 
addition,  given  the  shorter  review 
period  for  TMEs  and  Tiet  U  exemption 
requests,  siifficient  iiifbrmation  may  not 
be  made  available  to  the  public  if 
upfront  substanti^on  of  CBI  claims  is 
not  reqiiired.  In  particular,  EPA  may  not 
be  able  to  comply  with  ail  deadlines  if 
a  FOIA  ret^uest  is  received. 

4.  Antibiotic  resistance  markers.  EPA 
did  not  establish  a  general  policy  for 
addressing  antibiotic  resistance  markers 
as  part  of  its  proposed  rule.  Use  of 
antibiotic  resistance  markers  was  only 
discussed  as  part  of  the  exemption  from 
TERA  reporting  proposed  for  certain 
modified  strains  of  Bradyrhizobium 
japonicum  and  Rhizobium  meliloti  at 
proposed  §  725.239.  Although  EPA  only 
discussed  the  use  of  antibiotic 
resistance  markers  as  part  of  its  proposal 
for  exempting  two  specific 
microorganisms  from  TERA  reporting, 
EPA  also  received  comments  addressing 
mcxe  generally  the  use  of  antibiotic 
resistance  markers.  As  disoissed  above, 
EPA  has  responded  to  comments  on  the 
TERA  exemption,  including  revising  the 
regulatory  text  at  §  725.239  regarding 
use  of  antibiotic  resistance  markers  in 
those  microorganisms.  The  general 
discussion  of  antibiotic  resistance 
markers  can  be  found  in  the  Response 
to  Comments  docxmient  in  Unit  V.E. 

EPA  recognizes  that  many  factors 
affect  the  health  and  safety  evaluation  of 
use  of  antibiotic  resistance  markers.  The 


use  of  antibiotic  resistance  markers  is  a 
complicated  issue  which  has 
ramifications  for  products  beyond  the 
scope  of  TSCA.  Because  of  the 
complexity,  EPA  will  not  issue  a  general 
policy  on  the  use  of  antibiotic  resistance 
markers,  but  will  continue  to  evaluate 
their  use  in  specific  microorganisms  on 
a  case-by-case  basis  as  submissions  are 
received.  EPA  plans  to  pursue  this  issue 
in  consultation  with  other  Federal 
agencies  who  have  an  interest  in  this 
issue. 

5.  State  coordination.  The  proposed 
rule  discussed  EPA's  procedures  under 
the  1986  Policy  Statement  for 
coordinating  reviews  and  sharing 
scientific  information  with  appropriate 
State  and  local  authorities  (59  PR 
45531).  EPA  proposed  to  require 
persons  preparing  TERA  submissions 
for  R&O  activities  involving  release  to 
the  environment  to  provide  evidence  of 
having  notified  appropriate  State 
authorities.  This  issue  is  discussed  in 
the  Response  to  Comments  document  in 
Unit  V.F. 

Although  one  commenter  supported 
EPA's  proposed  requirement  for  State 
coordination,  several  commenters 
opposed  the  requirement  EPA  has 
developed  comprehensive  procedures  to 
coordinate  reviews  of  submissions  and 
to  share  scientific  information  with 
appropriate  State  and  local  authorities 
to  the  fiillest  extent  possible  without 
violating  TSCA  CBI  requirements. 
Comments  and  concerns  raised  by  the 
State(8)  are  given  careful  attention 
during  the  review  process.  State 
personnel  receive  a  copy  of  any 
document  which  addresses  the 
conditions  under  which  the  R&D 
activity,  genwally  a  field  test,  can  be 
performed. 

EPA's  coordination  procedures  would 
make  researcher  notification  redundant. 
Consequentiy,  EPA  has  revised 
§§  725.238(b)(3)(ii)  and  725.255(eHl)(vi) 
to  remove  the  requirement  that 
submitters  include  evidence  that  State 
authorities  have  been  notified  in  the 
TERA  exemption  certification  and 
TERA  submission,  respectively.  EPA 
will  continue  to  encourage  submitters  to 
advise  State  and  local  authorities  of 
their  field  test  plans,  although  this  will 
not  be  a  requirement  In  cases  where 
submitters  have  informed  State  and 
local  authorities  of  their  test  plans,  EPA 
believes  that  it  is  appropriate  to  require 
that  submitters  inform  EPA  of  this 
notification  as  part  of  their  submissions. 

VI.  Economic  Aaalyais 

A.  Introduction 

EPA  has  prepared  a  Regulatory  Impact 
Analysis  (RIA)  assessing  the  costs. 


benefits,  and  associated  impacts  of 
regulating  new  microorganisms  under 
TSCA  as  set  forth  in  this  final  rule.  A 
summary  of  key  findings  and  estimates 
is  presented  below. 

B.  Regulated  Community 

Although  unable  to  quantify  the  exact 
magnitude  of  activity  in  biotechnology 
sectors  affected  by  this  rulemaking,  the 
Agency  believes  that  activities  involving 
microorganisms  falling  within  the  scope 
of  the  final  rule  comprise  a  modest 
share  of  overall  activity.  EPA  estimates 
that  approximately  130  firms  may  be 
involved  in  commercial  R&D  or  in 
general  commercial  use  of  potentially 
regulated  microorganisms.  In  terms  of 
revenue,  the  potentially  affected 
universe  appears  to  be  divided  sharply -i 
between  large  and  small  firms.  EPA 
estimates  roughly  one-half  of  the 
companies  potentially  affected  to  have 
annual  sales  of  $40  million  or  more, 
while  most  of  diose  remaining  are 
estimated  to  have  sales  under  $10 
million.  For  many  of  these  firms, 
however,  revenue  generated  frvm 
activities  subject  to  this  rule  is  believed 
to  represent  only  a  small  portion  of 
reported  sales.  At  proposal,  EPA  also 
estimated  that  approximately  300 
universities  could  be  affected  by  the 
rulemaking.  However,  in  the  final  rule, 
because  of  its  implementation  of  a 
definition  of  commercial  purposes  at 
R&D  based  on  financial  indicia.  EPA 
believes  substantially  fiawer  universities 
will  be  affected. 

C.  Costs  to  Submitters 

Due  to  data  limitations  and  the 
xmcertainties  associated  with  projecting 
future  product  development  activities  in 
biotechnology  application  areas  subject 
to  the  final  rule,  EPA's  estimates  of  the 
costs  of  compliance  associated  with  this 
rulemaking  action  have  been  only 
partially  quantified.  In  cases  where  the 
Agency  was  able  to  generate  quantified 
estimates  of  compliance  costs, 
information  which  would  have 
permitted  the  development  of  more 
acctuate  estimates  was  frequenUy 
iinavailable;  in  such  cases,  the  best 
available  information  was  used,  and  the 
estimates  are  believed  to  represent  a 
reasonable  approximation  of  actual 
costs  attributable  to  the  rule.  A 
summary  of  EPA's  quantitative  cost 
estimates  follows. 

In  assessing  the  potential  cost  impact 
of  the  final  rule,  EPA  focussed  on  two 
impact  years,  "Year  1"  and  "Year  5." 
Year  1  costs  are  based  on  the  expected 
costs  associated  with  biotechnology 
products  in  the  early  stage  of  regiilation, 
while  year  5  costs  are  based  on  a 
projection  of  conditions  following  some 
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industry  growth,  subsequent  to  rule 
promulgation.  This  approach  was  used 
because  of  the  relative  immaturity  of  the 
biotechnology  sectors  potentially 
subject  to  the  rule,  and  the  difficulty  in 
attempting  to  forecast  long-term 
technological  and  marketing 
developments.  It  is  emphasized, 
however,  that  estimated  costs  could  be 
significanUy  higher  in  the  long-term, 
owing  to  continued  industry  expansion. 

Four  major  cost  areas  were  identified, 
based  on  an  analysis  of  the  requirements 
of  the  rule.  These  areas  were:  costs 
incurred  in  preparing  various  types  of 
notification  submissions  or 
documentation;  costs  incurred  in 
complying  with  any  post  review 
requirements  for  monitoring  or  controls 
that  may  be  imposed  by  EPA  as  a  result 
of  risk  concerns  and  imcertainties;  costs 
incurred  in  substantiating  CBI  claims; 
and  one-time  costs  attributable  to  rule 
familiarization. 

Incremental  costs  to  industry 
(industry-wide  costs  net  requirements 
under  current  policy),  estimated  based 
on  prevailing  wage  rates  for  1987,  were 
estimated  to  fall  between  S890,000  to 
$2.2  million  in  year  1  and  between 
$70,000  to  $510,000  in  year  5.  (Year  5 
costs  account  for  rule  familiarization 
only  in  the  case  of  new  firms  entering 
the  affected  market  areas,  and  therefore 
are  much  less  than  year  1  costs,  where 
rule  familiarization  costs  were  summed 
over  all  affected  entities.)  Adjusted  to 
reflect  current  rates  (1095  dollars), 
estimated  incremental  costs  range  from 
$1.2  million  to  $3.0  million  in  year  1 
and  &x>m  $95,000  to  $690,000  in  year  5. 

Cost  impacts  on  individual  products 
will  vary,  depending  on  application 
area.  Submitters  qualifying  for  full  or 
partial  exemptions  in  connection  with 
microorganisms  intended  for  general 
commercial  use  will  realize  net  savings 
relative  to  current  reporting 
requirements,  while  submitters  filing  in 
connection  with  field  experiments  may 
realize  an  increase  in  r^ulatory  burden 
undm  the  rule. 

D.  Costs  to  the  Federal  Government 

EPA  estimated  the  potential  costs  to 
government  associated  with  the  final 
rule.  These  costs  arise  in  connection 
with  the  Agency's  processing  of 
individual  notification  submissions. 

In  estimating  government  cost 
impacts,  EPA  included  costs  estimated 
to  be  incurred  in  reviewing  each 
submittal.  EPA  professionals  and 
members  of  the  Biotechnology  Science 
Advisory  Committee  were  assumed  to 
be  involved  in  such  review.  In  the  event 
that  post-review  restrictions  are  placed 
on  a  specific  activity,  such  as 
monitoring  during  a  field  test. 


additional  costs  attributable  to  the 
drawing  up  of  regulatory  documentation 
would  be  incurred. 

Incremental  costs  to  the  government 
were  estimated,  using  1987  as  the  base 
year  for  valuing  compensation,  to  fall 
between  $115,000  to  $122,000  in  year  1, 
while  year  5  costs  were  estimated  to  Call 
between  -$105,000  (a  net  savings)  to 
$4,000.  Using  1995  as  base  year  for 
compensation,  estimated  incremental 
costs  range  from  $156,000  to  $165,000 
in  year  1  and  from  -$143,000  to  $5,300 
in  year  5.  Savings  arise  in  connection 
Math  the  substantial  nimiber  of  full 
reviews  that  will  be  avoided  due  to  the 
exemption  provisions  of  the  rule. 

E.  Benefits  of  the  Rule 

EPA's  regulation  of  new 
microorganisms  imder  TSCA  provides 
benefits  to  society  through  reduction  of 
the  potential  for  adverse  impacts  on 
health  and  the  environment  resulting 
from  the  use  of  such  organisms.  This 
benefit  is  achieved  by  screening  new 
microorganisms  and,  when  appropriate, 
imposing  controls  on  microorganism 
use  to  protect  society  from  cosUy  and 
possibly  irreversible  damages. 

For  microorganisms  in  general 
conmiercial  use,  risk  reduction 
attributable  stricUy  to  the  notification 
requirements  of  the  final  rule  would  be 
marginal,  as  these  requirement^  are 
based  on  current  policy.  However,  the 
rule  enhances  and  contributes  to  the 
overall  risk  reduction  potential  of  the 
Agency's  program  under  TSCA  by 
providing  for  a  more  e£5cient  regulatory 
strategy  relative  to  current  policy, 
focussing  society's  resources  on  those 
new  microorganisms  of  greatest 
concern. 

For  microorganisms  in  commercial 
R&D,  a  greater  proportion  of  overall  risk 
reduction  can  be  attributed  to  the  rule, 
since  reporting  in  connection  with  field 
experiments  has  been  voluntary  since 
1986.  Though  the  Agency  has  received 
voluntary  submittals,  it  is  uncertain 
whether  this  practice  is  universal,  or 
whether  those  filing  voluntarily  would 
continue  to  do  so  in  the  absence  of  these 
rules. 

Over  the  long-term,  regulation  is  also 
likely  to  encourage  development  of 
additional  information  concerning  Cate 
and  effiscts  of  new  microorganisms,  to 
encourage  the  development  of 
microorganisms  which  pose  low 
concern  for  effects  on  human  health  and 
the  environment,  and  to  encourage 
public  input  into  decisions  concerning 
the  use  of  new  microoiganisms. 

Benefits  may  also  be  realized  through 
the  rule's  potential  impact  on  the  pace 
of  product  development.  A  less 
uncertain  r^ulatory  climate  could 


stimulate  business  activity,  as  could  a 
more  reassured  public.  The  rule  may 
also  reduce  the  possibility  of  continued 
regulatory  activity  at  the  State  and  local 
level.  A  national  system  of  potentially 
uncoordinated  rulemaking  initiatives 
could  lead  to  market  distortion  and 
hamper  competitiveness. 

F.  Effects  of  the  Rule  on  Innovative 
Activity 

As  a  result  of  this  final  rule,  members 
of  the  regulated  community  may  find 
product  development  strat^es  in 
coimection  with  certain  products  to 
require  reassessment.  Since  impacts  of 
this  nature  could  influence  the  degree  of 
emphasis  a  firm  places  on  iimovative 
activity,  the  potential  for  iimovation 
impacts  was  investigated. 

Though  great  uncertainty  regarding 
regulatory  costs  and  the  potential  for  a 
particular  product's  commercial  success 
make  it  impossible  to  estimate 
innovation  impacts  quantitatively,  the 
effects  of  added  regulatory  costs  and 
delays  on  a  product's  lifetime  cash-flow 
was  examined.  More  specifically,  a 
nimiber  of  plausible  product 
development  scenarios  were  modeled 
incorporating  assumptions  regarding 
expenditures  and  returns  over  the 
course  of  a  product's  useful  life  (from 
research  to  obsolescence).  Regulatory 
burdens  were  then  factored  into  the 
models,  and  profit  impacts  observed. 

Impacts  realized  when  total  regulatory 
costs  were  assumed  to  reach  the  upper- 
bound  of  EPA's  estimated  range  could 
result  in  severe  profit  reductions  in 
some  cases;  however,  in  general,  EPA's 
analysis  indicated  that  impacts  should 
not  be  prohibitive,  particularly  when 
incremental  costs  are  considered. 
Factors  such  as  length  of  delay  related 
to  regulatory  review,  return  rate,  and 
obsolescence  rate  all  play  important 
roles  in  determining  the  impact  of  EPA's 
program  on  innovative  activity,  and 
these  factors  are  expected  to  be  highly 
variable  and  product-specific. 

G.  Impacts  on  Small  Business 

EPA  siirvey  data  suggest  42  percent  of 
companies  potentially  affected  by  the 
nile  may  be  small  businesses.  Though 
data  were  not  available  allowing  the 
Agency  to  employ  standard  criteria  for 
assessing  the  magnitude  of  small 
business  impacts,  the  finding  of  a 
substantial  portion  of  the  regulated 
community  to  be  small  businesses 
prompted  EPA  to  propose  options  to 
provide  relief  to  such  businesses.  The 
options  considered  included  reducing 
CSI  substantiation  requirements  and  the 
elimination  of  the  $100  filing  fee. 

Comments  were  submitted  indicating 
concern  for  the  rules  impacts  on 
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products  of  low-value  or  limited  use, 
and  for  cost  impacts  on  small 
companies.  Comments  were  also 
received  on  the  Agency's  proposed 
alternatives  for  substantiation  of  CBI 
claims  in  connection  with  TERA 
submissions. 

With  regard  to  comments  regarding 
smaller-scale  product  development  and 
cost  impacts  on  small  business,  EPA 
finds  that,  because  smaller  scale  projects 
would  most  likely  be  exempt  or  involve 
a  relatively  limited  set  of  use  and 
exposure  scenarios,  burdens  due  to 
regulatory  review  would  be  expected  to 
be  minimal;  thus,  the  impacts  of  greatest 
con(»m  to  smaller  institutions  or 
organizations  could  be  frequently 
mitigated.  In  considering  comments 
regarding  CBI  substantiation,  EPA  has 
decided  not  to  require  upfront  CBI 
substantiation  in  connection  with  TERA 
submissions,  as  most  commenters 
generally  indicated  upfront 
substantiation  to  be  overly  burdensome 
for  R&D.  Since  the  Agency  considered 
reducing  up-&ont  CBI  substantiation 
requirements  for  small  businesses 
submitting  TERAs  in  its  IRFA.  EPA 
views  the  CBI  substantiation 
requirements  contained  in  the  final  rule 
as  providing  important  burden  relief  to 
small  businesses  (or  any  business) 
conducting  R&D. 

Vn.  Public  Record 

EPA  has  established  a  public  record 
for  this  rulemaking  (docket  control 
number  OPPTS-00049C).  The  record 
includes  all  information  considered  by 
EPA  in  developing  this  final  rule.  This 
includes  all  information  in  the  docket, 
as  well  as  information  referenced  in 
docuiments  in  the  docket  A  public 
version  of  the  record  without  any 
confidential  information  is  available  in 
the  TSCA  Public  Docket  Office  &om 
noon  to  4  pjn.,  Monday  through  Friday, 
except  legal  holidays.  The  TSCA  Public 
Docket  Office  is  located  in  Rm.  NE- 
G607.  Northeast  Mall,  401  M  St.  SW.. 
Washington,  DC. 

EPA  has  also  made  this  final  rule  and 
certain  support  docimients  available 
electronically.  They  may  be  accessed 
through  the  Internet  at:  gopber.epa.gov 
or  the  Office  of  Pollution  Prevention 
and  Toxics  Biotechnology  home  page  at 
http://www.epa.gov/opptintr/biotechy. 

The  record  now  includes  the 
following  items: 

1.  All  prior  Federal  Register  Notices, 
and  supporting  public  dockets,  relating 
to  the  regulation  of  microbial  products 
of  biotechnology  imder  TSCA.  These 
include: 

a.  The  1984  Proposed  Policy 
Statement  (49  FR  50856,  December  31. 
1984). 


b.  The  1986  Policy  Statement  (51  FR 
23302,  June  26, 1986). 

c.  "Biotechnology;  Request  for 
Comment  on  Regulatory  Approach,"  54 
FR  7027,  February  15,  1989). 

2.  Public  comments  submitted  in 
response  to  each  of  the  above  Notices, 
including  the  comments  received  at  the 
September  1989  Meeting  which  was 
held  to  discuss  TSCA  regulatory  options 
for  oversight  of  R&D. 

3.  "Principles  for  Federal  Oversight  of 
Biotechnology:  Planned  Introduction 
Into  the  Environment  of  Organisms 
With  Modified  Hereditary  Traits," 
Office  of  Science  and  Technology 
Policy,  55  FR  31118,  July  31, 1990. 

4.  Reports  of  all  BSAC  meetings 
pertaining  to  the  development  of  this 
final  rule. 

5.  The  Regulatory  Impact  Analysis  for 
this  final  rule. 

6.  Support  documents  and  reports. 

7.  Records  of  all  communications 
between  EPA  personnel  and  persons 
outside  EPA  pertaining  to  the 
development  of  this  final  rule.  (This 
does  not  include  any  inter-  or  intra- 
agency  memoranda,  unless  specifically 
noted  in  the  Index  of  this  docket.) 

8.  The  docket  also  includes  published 
literatiire  that  is  cited  in  this  dociunent. 

9.  The  Response  to  Comments 
document  responding  to  the  public 
comment^  received  on  the  September 
1994  proposed  rule,  and  all  references 
cited  therein. 

VUL  References 

The  following  books,  articles,  and 
reports  were  used  in  preparing  this  final 
rule  and  were  cited  in  this  notice  by  the 
number  indicated  below: 

1.  Priest,  F.  C,  M.  Goodfellow.  L.A. 
Shute,  R.C.W.  Berkeley.  1987.  "Bacillus 
amyloliquefaciens.  sp.  nov.,  nom.rev." 
Intemat  J.  Syst.  Bacteriol.  37:69-71. 

2.  U.S.  Department  of  Health  Human 
Services,  National  Institutes  of  Health 
(NTH).  1994.  "Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(NIH  Guidelines)"  (59  FR  34496,  July  5. 
1994). 

3.  OECD.  1988.  "Recombinant  DNA 
Safety  Considerations."  OECD,  Paris. 

4.  Radian  Corporation.  1996.  "Review 
of  past  premanu£acture  notices  for 
potential  containment  criteria  for  the 
5(h)(4)  exemptions  in  the  proposed 
biotechnology  rule."  U.S. 
Environmental  Protection  Agency, 
Office  of  Pollution  Prevention  and 
Toxics,  Chemical  Engineering  Branch, 
unpublished.  Washi^on,  D.C 

5.  Atlas,  R.  and  Bartha.  R.  1987. 
"Microbial  Ecology."  Chapter  2  "Survey 
of  Microorganisms,"  pg.  19-60. 
Benjamin/Cummings  Publishing 
Company,  Inc.  Menlo  Park.  CA. 


6.  Battelle.  1988.  "Final  Report  on 
Biosafety  in  Large-Scale  rDNA 
Processing  Facilities."  4  volume  set. 
U.S.  EPA,  Risk  Reduction  Engineering 
Laboratory,  Cinciimati,  OH. 

K.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12886  (58  FR 
51735,  October  4,  1993),  it  has  been 
determined  that  this  rule  is 
"significant"  because  it  may  raise  novel 
policy  issues  arising  out  of  legal 
mandates.  As  such,  this  action  was 
submitted  to  OMB  for  review,  and  any 
comments  or  changes  made  in  response 
to  OMB  suggestions  or 
recommendations  have  been 
documented  in  the  public  record. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq),  the  Agency  hereby 
certifies  that  this  final  rule  will  not  have 
a  significant  adverse  economic  impact 
on  a  substantial  number  of  small 
entities.  The  factual  basis  for  this 
determination  is  contained  in  the  small 
biisiness  regulatmy  flexibility  analysis, 
which  is  included  as  part  of  the  RIA 
accompanying  this  final  rule,  and  is 
summarized  in  Unit  V.  of  this  preamble. 
In  sum,  EPA  believes  that  the 
mechanisms  oudined  in  the  final  rule 
will  minimize  economic  impacts  on 
small  businesses  as  much  as  possible, 
and  has  determined  that  the  rule  shoidd 
not  unduly  burden  small  entities,  nor 
hinder  the  industry  as  a  whole  firom 
pursuing  a  full  range  of  product 
applications. 

Information  relating  to  this 
determination  has  been  included  in  the 
docket  for  this  rule,  and  will  be 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  upon  request 

C.  PaperwoHc  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2070-0012  (EPA  ICR  No. 
574). 

This  request  is  for  an  amendment  to 
an  existing  ICR  covering  EPA's 
Premanufacture  Notice  (PMN)  review 
program  as  is  necessary  to:  (1)  Collect 
information  on  new  microorganisms 
manufectured  or  imported  for 
conunercial  use,  and  certain  new 
microorganisms  used  for  research  and 
development  (R&D);  (2)  reduce  reporting 
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requirements  for  certain  categories  of 
new  microorganisms;  and  (3)  require 
recordkeeping  demonstrating 
compliance  with  conditions  of  certain 
exemptions  for  new  microorganisms. 

Section  5  of  TSCA  gives  EPA 
authority  to  review  chemical  substances 
prior  to  their  manufacture,  importation, 
or  processing  in  the  U.S.  in  order  to 
determine  whether  such  substances  may 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment.  As  explained 
in  the  preamble  to  the  proposed  rule 
and  affirmed  in  Unit  IV.  earlier  in  this 
preamble,  the  Agency  has  determined 
such  chemical  substances  to  include 
microorganisms.  To  make  a  reasoned 
evaluation  of  the  risk  associated  with 
new  microorganisms,  EPA  needs  data 
on  each  microorganism's  genetic  make- 
up; physical,  chemical,  genetic  or 
phenotypic  properties;  manufecturing 
process;  worker  exposure; 
environmental  release;  production 
volume;  potential  industrial, 
commercial,  and  consumer  use;  and 
related  test  data.  The  submission  of 
such  data  is  mandatory,  pursuant  to 
section  5(a)(1)  of  TSCA,  15  U.S.C.  2604, 
and  is  to  be  submitted  90  days  before 
manufectiue  or  import  begins.  The 
confidentiality  of  collected  information 
will  be  maintained  pursuant  to  the 
provisions  of  TSCA,  15  U.S.C.  2613. 

The  projected  annual  incremental  cost 
to  private  parties  associated  with  the 
rule  is  $1.2  million,  with  an  associated 
burden  of  41,000  hours.  Annual 
incremental  costs  may  be  broken  down 
into  two  components  -  initialization  or 
start-up  costs  (rule  familiarization), 
estimated  to  be  $575,000,  and  costs  for 
information  disclosure  and  maintenance 
of  records,  estimated  to  be  $600,000. 
Annual  burden  is  estimated  to  be 
distributed  among  218  responses, 
averaging  188  hours  per  response.  The 
number  of  potential  respondents  is 
estimated  to  be  about  400  (not  every 
possible  respondent  is  expected  to  file 
each  year). 

Burden  means  the  total  time,  efibrt,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 


information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currenUy  valid  OMB 
control  number. 

D.  Unfunded  Mandates  Reform  Act  and 
Executive  Order  12875 

Pursuant  to  Title;  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4),  EPA  has  determined 
that  this  action  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  The  costs  associated  with 
this  action  which  are  described  in  the 
Executive  Order  12866  section  above  are 
well  below  $100  million  for  the  private 
sector.  This  rule  does  not  impose  any 
duties  upon  States  and  local 
govenunent  Therefore,  this  action  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

E.  Executive  Order  12898 

Piusuant  to  Executive  Order  12898 
(59  FR  7629,  February  16, 1994), 
entiUed  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,  the  Agency  has  considered 
environmental  justice  related  issues 
with  regard  to  the  potential  impacts  of 
this  action  on  the  enviroimiental  and 
health  conditions  in  low-income  and 
minority  communities.  The  Agency  has 
determined  that  nothing  in  these 
notification  procedures  shall  contribute 
to  disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  such  communities.  This  final  rule 
describes  informational  requirements 
prior  to  manufacture,  process,  or  import 
of  new  microorganisms  based  only  on 
such  microorganisms'  genetic 
characteristics  and,  as  such,  shall  not 
have  the  effect  of  excluding  populations 
from  participation  in,  denying 
populations  the  benefits  of.  or 
subjecting  populations  to  discrimination 
because  of  their  race,  color,  or  national 
origin. 

F.  Subnussion  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  II  of  Pub.  L.  104-121. 110 
Stat  847).  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 


Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 

This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2)  of  the  APA 
as  amended. 

List  of  Subjects  in  40  CFR  Parts  700, 
720,  721,  723.  and  725 

Environmental  protection. 
Administrative  practice  and  procedure. 
Biotechnology,  Chemicals,  Hazardous 
substances.  Imports,  Labeling, 
Microorganisms,  Occupational  safety 
and  health,  Reporting  and 
recordkeeping  requirements.  Significant 
new  use  rule. 

Dated:  March  26, 1997. 
Carol  M.  Browner, 
Administrator. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  700— [AMENDED] 

1.  In  part  700: 

a.  The  authority  citation  for  part  700 
continues  to  read  as  follows: 

Antboritjr:  15  U.S.C.  2625. 

b.  In  §  700.43,  by  revising  the 
introductory  text  and  the  definition  of 
"Section  5  notice"  and  adding  two 
definitions  to  read  as  follows: 

$700.43    DeflnWons. 

Definitions  in  section  3  of  the  Act  (15 
U.S.C.  2602),  as  well  as  definitions 
contained  in  §§  704.3.  720.3.  and  725.3 
of  this  chapter,  apply  to  this  subpart 
unless  otherwise  specified  in  this 
section.  In  addition,  the  following 
definitions  apply: 

Consolidated  microbial  commercial 
activity  notice  or  consolidated  MCAN 
means  any  MCAN  submitted  to  EPA 
that  covers  more  than  one 
microorganism  (each  being  assigned  a 
separate  MCAN  number  by  EPA)  as  a 
residt  of  a  prenotice  agreement  with 
EPA. 

Microbial  commercial  activity  notice 
or  MCAN  means  any  notice  for 
microorganisms  submitted  to  EPA 
pursuant  to  section  5(a)(1)  of  the  Act  in 
accordance  Mrith  subpart  D  of  part  725 

of  this  chapter. 

•  •     •     •     • 

Section  5  notice  means  any  PMN, 
consolidated  PMN,  intermediate  PMN, 
significant  new  use  notice,  exemption 
notice,  exemption  application,  any 
MCAN  or  consolidated  MCAN 

submitted  under  section  5  of  the  Act 

*  *     •     •    • 

c.In  §  700.45  by  adding  paragraphs 
(b)(2)(vi),  (e)(4Kiv).  (e)(5)(iv),  (f)(4).  and 
revising  paragraphs  (c)  and  (f)(3)  to  read 
as  follows: 
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f  700.46    Fee  payments. 

•  •     •    •     • 

(2)*     •     • 

(vi)  MCAN  and  consolidated  MCAN. 
Persons  shall  remit  a  fee  of  $2,500  for 
each  MCAN  or  consolidated  MCAN 
submitted. 

(c)  No  fee  required.  Persons  are 
exempt  from  (emitting  any  fee  for 
submissions  under  §§  720.38,  723.50, 
and  subparts  E,  F,  and  G  of  part  725  of 

this  chapter. 

•  •     •     •     * 

(e)  •    •    • 

(4)*    •    • 

(iv)  Each  person  who  remits  the  fee 
identified  in  paragraph  (b)(1)  of  this 
section  for  a  MCAN  for  a  microorganism 
shall  include  the  words,  "The  company 
identified  in  this  notice  is  a  small 
business  concern  under  40  CFR  700.43 
and  has  remitted  a  fee  of  $100  in 
accordance  with  40  CFR  700.45(d),"  in 
the  certification  required  in  §  725.25(b) 
of  this  chapter. 

(5)*     •     * 

(iv)  Each  person  who  remits  a  fee 
identified  in  paragraph  (b)(2)  of  this 
section  for  a  MCAN  for  a  microorganism 
shall  include  the  words,  "The  company 
identified  in  this  notice  has  remitted  the 
fee  specified  in  40  CFR  700.45(b)."  in 
the  certification  required  in  §  725.25(b) 
of  this  chapter. 

(f)*     •     * 

(3)  The  notice  is  incomplete  under 
either  §  720.65(c)  or  725.33.  of  this 
chapter. 

(4)  That  as  of  the  date  of  submission 
of  the  notice:  the  microorganism  that  is 
the  subject  of  a  MCAN  is  not  a  new 
microorganism;  nor  is  the  use  involving 
the  microorganism  a  significant  new 
use. 

d.  By  revising  §  700.49  to  read  as 
follows: 

f  700.40    Failure  to  remH  fees. 

EPA  will  not  consider  a  section  5 
notice  to  be  complete  unless  the 
appropriate  certification  under 
§  700.45(e)  is  included  and  until  the 
appropriate  remittance  under 
§  700.45(b)  has  been  sent  to  EPA  as 
provided  in  §  700.45(e)  and  received  by 
EPA.  EPA  will  notify  the  submitter  that 
the  section  5  notice  is  incomplete  in 
accordance  with  §§  720.65(c)  and  725.33 
of  this  chapter. 

PART  720-{AMENOEO] 

2.  In  part  720: 

a.  The  authority  citation  for  part  720 
continues  to  read  as  follows: 

Aatkortty:  15  U.S.C  2604,  2607.  and  2613. 

b.  In  $  720.1.  by  revising  the  first 
sentence  and  adding  a  sentence  to  read 
as  follows: 


S72ai    Scope. 

This  part  establishes  procedures  for 
the  reporting  of  new  chemical 
substances  by  manufacturers  and 
importers  under  section  5  of  the  Toxic 
Substances  Control  Act,  15  U.S.C.  2604. 
This  part  applies  to  niicroorganisms 
only  to  the  extent  provided  by  part  725 
of  this  chapter.  •     •     * 

PART  721— [AMENDED] 

3.  In  part  721: 

a.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607.  and 
2625(c). 

b.  In  §  721.1(a),  by  revising  the  first 
sentence  to  read  as  follows: 

$721.1    Scope  and  applicability. 

This  part  identifies  uses  of  chemical 
substances,  except  for  microorganisms 
regulated  under  part  725  of  this  chapter, 
which  EPA  has  determined  are 
significant  new  uses  under  the  authority 
of  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act.  •     *     • 

PART  723— {AMENDED] 

4.  In  part  723: 

a.  The  authority  citation  for  part  723 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604. 

b.  In  §  723.50,  by  revising  the  section 
heading  and  adding  paragraph  (a)(3)  to 
read  as  follows: 

§  723.50    Chemical  sut>stances 
manufactured  in  quantities  of  10,000 
kilograms  or  less  per  year,  and  chemical 
substances  with  low  environmental 
releases  and  human  exposures. 

(a)*     •     • 

(3)  This  section  does  not  apply  to 
microorganisms  subject  to  part  725  of 

this  chapter. 

•  •     •     •     • 

c.  In  §  723.175,  by  revising  paragraph 
(a)(1)  to  read  as  follows: 

1723.175    Chemical  sutwtances  used  In  or 
for  ttie  manufacture  or  processing  of 
instant  photographic  and  peel  apart  film 

(a)  Purpose  and  scope.  (1)  This 
section  grants  an  exemption  from  the 
premanufecture  notice  requirements  of 
section  5(a)(1)(A)  of  the  Toxic 
Substances  Control  Act  (15  U.S.C. 
2604(a)(1)(A))  for  the  manufacture  and 
processing  of  new  chemical  substances 
used  in  or  for  the  manufacture  or 
processing  of  instant  photographic  and 
peel-apart  film  articles.  This  section 
does  not  apply  to  microorganisms 

subject  to  part  725  of  this  chapter. 

•  •     •     •     • 

d.  In  §  723.250,  by  revising  paragraph 
(a)(1)  to  read  as  follows: 


§723.250    Polymers. 

(a)  Purpose  and  scope.  (1)  This 
section  grants  an  exemption  from 
certain  of  the  premanufacture  notice 
requirements  of  section  5(a)(1)(A)  of  the 
Toxic  Substances  Control  Act  (15  U.S.C. 
2604(a)(1)(A))  for  the  manufacture  of 
certain  polymers.  This  section  does  not 
apply  to  microorganisms  subject  to  part 

725  of  this  chapter. 

•     •     *     *     * 

5.  Part  725  is  added  to  read  as  follows: 

PART  72&-REPORT1NG 
REQUIREMENTS  AND  REVIEW      ' 
PROCESSES  FOR  MICROORGANISMS 

Sut>part  A— Oeneral  Provisions  and 
Applicability 

Sw. 

725.1     Scope  and  purpose. 

725.3    Definitions. 

725.8    Coverage  of  this  part. 

725.12    Identification  of  microorganisms  for 

Inventory  and  other  listing  purposes. 

725.15    Determining  applicability  when 

microorganism  identity  or  use  is  confidential 

or  uncertain. 

725. 1 7    Consultation  with  E7A. 

Sut>part  B — Administrative  Procedures 

725.20    Scope  and  purpose. 
725.25    General  administrative 
requirements. 

725.27  Submissions. 

725.28  Notice  that  submission  is  not 
required. 

725.29  EPA  acknowledgement  of  receipt  of 
submission. 

725.32  Errors  in  the  submission. 

725.33  Incomplete  submissions. 
725.36    New  information. 

725.40    Notice  in  the  Federal  Register. 

725.50    EPA  review. 

725.54    Suspension  of  the  review  period. 

725.56    Extension  of  the  review  period. 

725.60    Withdrawal  of  submission  by  the 

submiUer. 

725.65    Recordkeeping. 

725.67    Applications  to  exempt  new 

microorganisms  from  this  part 

725.70    Compliance. 

725.75    Inspections. 

Subpart  C— Confldentiaiity  and  Public 
Access  to  Information 

725.80    General  provisions  for 

confidentiality  claims. 

725.85    Microorganism  identity. 

725.88    Uses  of  a  microorganism. 

725.92    E)ata  from  health  and  safety  studies 

of  microorganisms. 

725.94  Substantiation  requirements. 

725.95  Public  file. 

Subpart  D— IMIcroblal  Commercial  Activities 
Notification  Requirements 

725.100  Scope  and  purpose. 

725.105  Persons  who  miut  report 

725.110  Persons  not  subject  to  this  subpart. 

725.150  Procedural  requirements  for  tUs 

subpart 

725.155  Information  to  be  included  in  the 

MCAN. 


725. 160    Submission  of  health  and 
environmental  effects  data. 
725. 1 70    EPA  review  of  the  MCAN. 
725.190    Notice  of  commencement  of 
manufacture  or  import. 

Subpart  E— Exemptions  for  Raaearch  and 
Deveiopment  Activities 

725.200    Scope  and  purpose. 

725.205    Persons  who  may  report  under  this 

subpart. 

725.232    Activities  subject  to  the 

jurisdiction  of  other  Federal  programs  or 

agencies. 

725.234  Activities  conducted  inside  a 
structure. 

725.235  Conditions  of  exemption  for 
activities  conducted  inside  a  structure. 

725.238  Activities  conducted  outside  a 
structure. 

725.239  Use  of  specific  microorganisnu  in 
activities  conducted  outside  a  structure. 
725.250    Procedural  requirements  for  the 
TERA. 

725.255    Information  to  be  included  in  the 

TERA. 

725.260    Submission  of  health  and 

environmental  effects  data. 

725.270    EPA  review  of  the  TERA. 

725.288    Revocation  or  modification  of 

TERA  approval. 

Sul)part  F— Exemptions  for  Test  Maricetlng 

725.300    Scope  and  purpose. 

725.305    Persons  who  may  apply  under  this 

subpart 

725.350    Procedural  requirements  for  this 

subpart 

725.355    Information  to  be  included  in  the 

TME  application. 

725.370    EPA  review  of  the  TME 

application. 

Subpart  G— General  Exemptions  for  New 
Microorganisms 

725.400    Scope  and  purpose. 

725.420  Recipient  microorganisms. 

725.421  Introduced  genetic  material. 

725.422  Physical  containment  and  control 
technologies. 

725.424    Requirements  for  the  Tier  I 

exemption. 

725.426    Applicability  of  the  Tier  I 

exemption. 

725.428    Requirements  for  the  Tier  11 

exemption. 

725.450    Procedural  requirements  for  the 

Tier  D  exemption. 

725.455    Information  to  be  included  in  the 

Tier  D  exemption  request     , 

725.470    EPA  review  of  the  Tier  II 

exemption  request 

Subparts  H—K  [Reserved] 

Subpart  L— Additional  Procedures  for 
Reporting  on  Significant  New  Uses  of 


725.900    Scope  and  purpose. 

725.910    Persons  excluded  from  reporting 

significant  new  uses. 

725.912    Exemptions. 

725.920    Exports  and  imports. 

725.950    Additional  recordkeeping 

requirements. 

725.975    EPA  approval  of  alternative  control 

measures. 


725.980    Expedited  procedures  for  issuing 
significant  new  use  rules  for  microorganisms 
subject  to  section  5(e)  orders. 
725.984    Modification  or  revocation  of 
certain  notification  requirements. 

Subpart  M-Signiflcant  New  Uses  for 
Specific  Mteroorganisms 

725.1000    Scope. 

Authority:  15  U.S.C  2604,  2607,  2613,  and 
2625. 

Subpart  A— General  Provisions  and 
Applicabimy 

{72S.1    Scope  and  purpose. 

(a)  This  part  establishes  all  reporting 
requirements  under  section  5  of  TSCA 
for  manufacturers,  importers,  and 
processors  of  microorganisms  subject  to 
TSCA  jurisdiction  for  commercial 
purposes,  including  research  and 
development  for  commercial  purposes. 
New  microorganisms  for  which 
manufacturers  and  importers  are 
required  to  report  under  section 
5(a)(1)(A)  of  TSCA  are  those  that  are 
intergeneric.  In  addition,  under  section 
5(a)(1)(B)  of  TSCA.  manufacturers, 
importers,  and  processors  may  be 
required  to  report  for  any 
microorganism  that  EPA  determines  by 
rule  is  being  manufactured,  imported,  or 
processed  for  a  significant  new  use. 

(b)  Any  manufacturer,  importer,  or 
processor  required  to  report  under 
section  5  of  TSCA  (see  §  725.100  for 
new  microorganisms  and  §  725.900  for 
significant  new  uses)  must  file  a 
Microbial  Commercial  Activity  Notice 
(MCAN)  with  EPA,  unless  the  activity  is 
eligible  for  a  specific  exemption  as 
described  in  this  part.  The  general 
procedures  for  filing  MCANs  are 
described  in  subpart  D  of  this  part.  The 
exemptions  from  the  requirement  to  file 
a  MCAN  are  for  certain  kinds  of 
contained  activities  (see  §§  725.424  and 
725.428),  test  marketing  activities  (see 

§  725.300),  and  research  and 
development  activities  described  in 
paragraph  (c)  of  this  section. 

(c)  Any  manufacturer,  importer,  or 
processor  required  to  file  a  MCAN  for 
research  and  development  (R&D) 
activities  may  instead  file  a  TSCA    ' 
Experimental  Release  Application 
(TERA)  for  a  specific  test  (see 

§  725.250).  A  TERA  is  not  required  for 
certain  R&D  activities;  however  a  TERA 
exemption  does  not  extend  beyond  the 
research  and  development  stage,  to 
general  commercial  use  of  the 
microorganism,  for  which  compliance 
with  MCAN  requirements  is  required. 
The  TERA  exemptions  are  for  R&D 
activities  subject  to  other  Federal 
agencies  or  programs  (see  §  725.232). 
certain  kinds  of  contained  R&D 
activities  (see  §  725.234),  and  R&D 


activities  using  certain  listed 
microorganisms  (see  §  725.238). 

(d)  New  microorganisms  will  be 
added  to  the  Inventory  established 
under  section  8  of  TSCA  once  a  MCAN 
has  been  received,  the  MCAN  review 
period  has  expired,  and  EPA  receives  a. 
Notice  of  Commencement  (NOC) 
indicating  that  manufacture  or 
importation  has  actually  begun.  New 
microorganisms  approved  for  use  under 
a  TERA  will  not  be  added  to  the 
Inventory  tmtil  a  MCAN  has  been 
received,  the  MCAN  review  period  has 
expired,  and  EPA  has  received  an  NOC. 

f  725.3    Definitions. 

Definitions  in  section  3  of  the  Act  (15 
U.S.C.  2602),  as  well  as  definitions 
contained  in  §§  704.3,  720.3,  and  721.3 
of  this  chapter,  apply  to  this  part  unless 
otherwise  specified  in  this  section,  In 
addition,  the  following  definitions 
apply  to  this  part 

Consolidated  microbial  commercial 
activity  notice  or  consolidated  MCAN 
means  any  MCAN  submitted  to  EPA 
that  covers  more  than  one 
microorganism  (each  being  assigned  a 
separate  MCAN  number  by  EPA)  as  a 
result  of  a  prenotice  agreement  with 
EPA. 

Containment  and/or  inactivation 
controls  means  any  combination  of 
engineering,  mechanical,  procedural,  or 
biological  controls  designed  and 
operated  to  restrict  environmental 
release  of  viable  microorganisms  from  a 
structure. 

Director  means  the  Director  of  the 
EPA  Office  of  Pollution  Prevention  and 
Toxics. 

Exemption  request  means  any 
application  submitted  to  EPA  under 
subparts  E,  F,  or  G  of  this  part. 

General  commercial  use  means  use 
for  commercial  purp>oses  other  than 
research  and  development. 

Genome  means  the  sum  total  of 
chromosomal  and  extrachromosomal 
genetic  material  of  an  isolate  and  any 
descendants  derived  under  pure  culture 
conditions  from  that  isolate. 

Health  and  safety  study  of  a 
microorganism  or  health  and  safety 
study  means  any  study  of  any  efiiact  of 
a  microorganism  or  microbial  mixture 
on  health  or  the  environment  or  on 
both,  including  underlying  data  and 
epidemiological  studies,  studies  of 
occupational  exposure  to  a 
microorganism  or  microbial  mixture, 
toxicological.  clinical,  and  ecological,  or 
other  studies  of  a  microorganism  or 
microbial  mixtiue,  and  any  test 
performed  under  the  Act 
Microorganism  identity  is  always  part  of 
a  health  and  safety  study  of  a 
microorganism. 
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(1)  It  is  intended  that  the  term  "health 
and  safety  study  of  a  microorganism"  be 
interpreted  broadly.  Not  only  is 
information  which  arises  as  a  result  of 

a  formal,  disciplined  study  included, 
but  other  information  relating  to  the 
effects  of  a  microorganism  or  microbial 
mixture  on  health  or  the  environment  is 
also  included.  Any  data  that  bear  on  the 
effects  of  a  microorganism  on  health  or 
the  environment  would  be  included. 

(2)  Examples  include: 

(i)  Tests  tor  ecological  or  other 
environmental  effects  on  invertebrates, 
fish,  or  other  animals,  and  plants, 
including:  Acute  toxicity  tests,  chronic 
toxicity  tests,  critical  life  stage  tests, 
behavioral  tests,  algal  growth  tests,  seed 
germination  tests,  plant  growth  or 
damage  tests,  microbial  function  tests, 
bioconcentration  or  bioaccumulation 
tests,  and  model  ecosystem  (microcosm) 
studies. 

(ii)  Long-  and  short-term  tests  of 
mutagenicity,  carcinogenicity,  or 
teratogenicity;  dermatoxicity; 
cimiulative,  additive,  and  synergistic 
effects;  and  acute,  subchronic,  and 
chronic  effects. 

(iii)  Assessments  of  human  and 
environmental  exposure,  including 
workplace  exposure,  and  impacts  of  a 
particular  microorganism  or  microbial 
mixture  on  the  enviroimient,  including 
surveys,  tests,  and  studies  of:  Survival 
and  transport  in  air,  water,  and  soil; 
ability  to  exchange  genetic  material  with 
other  microorganisms,  ability  to 
colonize  human  or  animal  guts,  and 
ability  to  colonize  plants. 

(iv)  Monitoring  aata,  when  they  have 
been  aggregated  and  analyzed  to 
measure  the  exposure  of  hnmarnt  or  the 
environment  to  a  microorganism. 

(v)  Any  assessments  of  risk  to  health 
and  the  environment  resulting  from  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  the 
microorganism. 

Inactivation  means  that  living 
microorganisms  are  rendered  nonviable. 

Institutional  Biosafety  Committee 
means  the  committees  described  in  the 
NIH  Guidelines  in  section  rV.B.2. 

Intergeneric  microorganism  means  a 
microorganism  that  is  formed  by  the 
deliberate  combination  of  genetic 
material  originally  isolated  from 
organisms  of  different  taxonomic 
genera. 

(1)  The  term  "intergeneric 
microorganism"  includes  a 
microorganism  which  contains  a  mobile 
genetic  element  which  was  first 
identified  in  a  microorganism  in  a  genus 
different  from  the  recipient 
microorganism. 

(2)  The  term  "intergeneric 
microorganism"  does  not  include  a 


microorganism  which  contains 
introduced  genetic  material  consisting 
of  only  well-characterized,  non-coding 
regulatory  regions  from  another  genus. 

Introduced  genetic  material  means 
genetic  material  that  is  added  to,  and 
remains  as  a  component  of,  the  genome 
of  the  recipient. 

Manufacture,  import,  or  process  for 
commercial  purposes  means: 

(1)  To  import,  produce,  manufacture, 
or  process  with  the  purpose  of  obtaining 
an  inunediate  or  eventiiial  commercial 
advantage  for  the  manufacturer, 
importer,  or  processor,  and  includes, 
among  other  things,  "manufacture"  or 
"processing"  of  any  amoimt  of  a 
microorganism  or  microbial  mixtiire: 

(i)  For  commercial  distribution, 
including  for  test  marketing. 

(ii)  For  use  by  the  manufactiirer, 
including  use  for  product  research  and 
development  or  as  an  intermediate. 

(2)  The  term  also  applies  to 
substances  that  are  produced 
coincidentally  during  the  manufacture, 
processing,  use,  or  disposal  of  another 
microorganism  or  microbial  mixture, 
including  byproducts  that  are  separated 
fix>m  that  other  microorganism  or 
microbial  mixture  and  impurities  that 
remain  in  that  microorganism  or 
microbial  mixture.  Byproducts  and 
impurities  without  separate  commercial 
value  are  nonetheless  produced  for  the 
purpose  of  obtaining  a  commercial 
advantage,  since  they  are  part  of  the 
manufactiu^  or  processing  of  a 
microorganism  for  commercial 
purposes. 

Microbial  commercial  activity  notice 
or  MCAN  means  a  notice  for 
microorganisms  submitted  to  EPA 
pursuant  to  section  5(a)(1)  of  the  Act  in 
accordance  with  subpart  D  of  this  part. 

Microbial  mixture  means  any 
combination  of  microorganisms  or 
microorganisms  and  other  chemical 
substances,  if  the  combination  does  not 
occur  in  nature  and  is  not  an  article. 

Microorganism  means  an  organism 
classified,  using  the  5-kingdom 
classification  system  of  ^A^ttacker,  in 
the  kingdoms  Monera  (or  Procaryotae), 
Protista,  Fungi,  and  the  Chlorophyta 
and  the  Rhodophyta  of  the  Plantae,  and 
a  virus  or  virus-like  particle. 

Mobile  genetic  element  or  MGE  means 
an  element  of  genetic  material  that  has 
the  ability  to  move  genetic  material 
within  and  between  organisms.  "Mobile 
genetic  elements"  include  all  plasmids, 
viruses,  transposons,  insertion 
sequences,  and  other  classes  of  elements 
with  these  general  properties. 

New  microorganism  means  a 
microorganism  not  included  on  the 
Inventory. 


NIH  Guidelines  means  the  National 
Institutes  of  Health  (NIH)  "Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules"  (July  5,  1994). 

Non-coding  regulatory  region  means  a 
segment  of  introduced  genetic  material 
for  which: 

(1)  The  regulatory  region  and  any 
inserted  flanking  nucleotides  do  not 
code  for  protein,  peptide,  or  functional 
ribonucleic  acid  molecules. 

(2)  The  regulatory  region  solely 
controls  the  activity  of  other  regions  that 
code  for  protein  or  peptide  molecules  or 
act  as  recognition  sites  for  the  initiation 
of  nucleic  acid  or  protein  synthesis. 

Small  quantities  solely  for  research 
and  development  (or  "small  quantities 
solely  for  purposes  of  scientific 
experimentation  or  analysis  or  research 
on,  or  analysis  of,  such  substance  or 
another  substance,  including  such 
research  or  analysis  for  development  of 
a  product")  means  quantities  of  a 
microorganism  manufactured,  imported, 
or  processed  or  proposed  to  be 
manufactured,  imported,  or  processed 
solely  for  research  and  development 
that  meet  the  requirements  of  §  725.234. 

Structure  means  a  building  or  vessel 
which  effectively  surrounds  and 
encloses  the  microorganism  and 
includes  features  designed  to  restrict  the 
microorganism  from  leaving. 

Submission  means  any  MCAN  or 
exemption  request  submitted  to  EPA 
under  this  part. 

Technically  qualified  individual 
means  a  person  or  persons: 

(1)  Who,  because  of  education, 
training,  or  experience,  or  a 
combination  of  these  factors,  is  capable 
of  understanding  the  health  and 
environmental  risks  associated  with  the 
microorganism  which  is  used  under  his 
or  her  supervision, 

(2)  Who  is  responsible  for  enforcing 
appropriate  methods  of  conducting 
scientific  experimentation,  analysis,  or 
microbiological  research  to  minimize 
such  risks,  and 

(3)  Who  is  responsible  for  the  safety 
assessments  and  clearances  related  to 
the  prociuement,  storage,  use,  and 
disposal  of  the  microorganism  as  may  be 
appropriate  or  required  within  the  scope 
of  conducting  a  research  and 
development  activity. 

TSCA  Experimental  Release 
Application  or  TERA  means  an 
exemption  request  for  a  research  and 
development  activity,  which  is  not 
eligible  for  a  full  exemption  from 
reporting  under  §  725.232,  725.234,  or 
725.238,  submitted  to  EPA  in 
accordance  with  subpart  E  of  this  part 

Well-characterizea  for  introduced 
genetic  material  means  that  the 
following  have  been  determined: 


(1)  The  function  of  all  of  the  products 
expressed  frttm  the  structural  gene(s). 

(2)  The  function  of  sequences  that 
participate  in  the  regulation  of 
expression  of  the  structural  gene(s). 

(3)  The  presence  or  absence  of 
associated  nucleotide  sequences  and 
their  associated  functions,  where 
associated  nucleotide  sequences  are 
those  sequences  needed  to  move  genetic 
material  including  linkers, 
homopolymers,  adaptors,  transposons, 
insertion  sequences,  and  restriction 
enzyme  sites. 

S72S.8   Coverage  of  this  part 

(a)  Microorganisms  subject  to  this 
part.  Only  microorganisms  which  are 
manufactured,  imported,  or  processed 
for  commercial  purposes,  as  defined  in 
§  725.3,  are  subject  to  the  requirements 
of  this  part. 

(b)  Microorganisms  automatically 
included  on  the  Inventory. 
Microorganisms  that  are  not  intergeneric 
are  automatically  included  on  the 
Inventory. 

(c)  Microorganisms  not  subject  to  this 
part.  The  following  microorganisms  are 
not  subject  to  this  part,  either  because 
they  are  not  subject  to  jurisdiction 
under  the  Act  or  are  not  subject  to 
reporting  under  section  5  of  the  Act. 

(1)  Any  microorganism  which  would 
be  excluded  from  die  definition  of 
"chemical  substance"  in  section  3  of  the 
Act  and  §  720.3(e)  of  this  chapter. 

(2)  Any  microbial  mixture  as  defined 
in  §  725.3.  This  exclusion  applies  only 
to  a  microbial  mixture  as  a  whole  and 
not  to  any  microorganisms  and  other 
chemical  substances  which  are  part  of 
the  microbial  mixture. 

(3)  Any  microorganism  that  is 
manufactured  and  processed  solely  for 
export  if  the  following  conditions  are 
met: 

(i)  The  microorganism  is  labeled  in 
accordance  with  section  12(a)(1)(B)  of 
the  Act,  when  the  microorganism  is 
distributed  in  commerce. 

(ii)  The  manufacturer  and  processor 
can  document  at  the  commencement  of 
manufacturing  or  processing  that  the 
person  to  whom  the  microorganism  will 
be  distributed  intends  to  export  it  or 
process  it  solely  for  export  as  defined  in 
§  721.3  of  this  chapter. 

§  725.12    Identification  of  microorganisms 
for  inventory  and  other  listing  purposes. 

To  identify  and  list  microorganisms 
on  the  Inventory,  both  taxonomic 
designations  and  supplemental 
information  will  be  used.  The 
supplemental  information  required  in 
paragraph  (b)  of  this  section  will  be 
used  to  specifically  describe  an 
individual  microorganism  on  the 


Inventory.  Submitters  must  provide  the 
supplemental  information  required  by 
paragraph  (b)  of  this  section  to  the 
extent  necessary  to  enable  a 
microorganism  to  be  accurately  and 
unambiguously  identified  on  the 
Inventory. 

(a)  Taxonomic  designation.  The 
taxonomic  designation  of  a 
microorganism  must  be  provided  for  the 
donor  organism  and  the  recipient 
microorganism  to  the  level  of  strain,  as 
appropriate.  These  designations  must  be 
substantiated  by  a  letter  from  a  cultiue 
collection,  literature  references,  or  the 
results  of  tests  conducted  for  the 
purpose  of  taxonomic  classification. 
Upon  EPA's  request  to  the  submitter, 
data  supporting  the  taxonomic 
designation  must  be  provided  to  EPA. 
The  genetic  history  of  the  recipient 
microorganism  should  be  documented 
back  to  the  isolate  bom  which  it  was 
derived. 

(b)  Supplemental  information.  The 
supplemental  information  described  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  is  required  to  the  extent  that  it 
enables  a  microorganism  to  be 
accurately  and  unambiguously 
identified. 

(1)  Phenotypic  information. 
Phenotypic  information  means  pertinent 
traits  that  result  bom  the  interaction  of 
a  microorganism's  genotype  and  the 
environment  in  which  it  is  intended  to 
be  used  and  may  include  intentionally 
added  biochemical  and  physiological 
traits. 

(2)  Genotypic  information.  Genotypic 
information  means  the  pertinent  and 
distinguishing  genotypic  characteristics 
of  a  microorganism,  such  as  the  identity 
of  the  introduced  genetic  material  and 
the  methods  used  to  construct  the 
reported  microorganism.  This  also  may 
include  information  on  the  vector 
construct,  the  cellular  location,  and  the 
number  of  copies  of  the  introduced 
genetic  material. 

§725.15    Determining  applicability  when 
microorganism  identity  or  use  is 
confidential  or  uncertain. 

(a)  Consulting  EPA.  Persons  intending 
to  conduct  activities  involving 
microorganisms  may  determine  their 
obligations  under  this  part  by  consulting 
the  Inventory  or  the  microorganisms 
and  uses  specified  in  §  725.239  or  in 
subpart  M  of  this  part.  This  section 
establishes  procedures  for  EPA  to  assist 
persons  in  determining  whether  the 
microorganism  or  the  use  is  listed  on 
the  Inventory,  in  §  725.239  or  in  subpart 
M  of  this  part. 

(1)  Confidential  identity  or  use.  In 
some  cases  it  may  not  be  possible  to 
direcUy  determine  if  a  specific 


microorganism  is  listed,  because 
portions  of  that  entry  may  contain 
generic  information  to  protect 
confidential  business  information  (CBI). 
If  any  portion  of  the  microorganism's 
identity  or  use  has  been  claimed  as  CBI. 
that  portion  does  not  appear  on  the 
public  version  of  the  Inventory,  in 
§  725.239  or  in  subpart  M  of  this  part 
Instead,  it  is  contained  in  a  confidential 
version  held  in  EPA's  Confidential 
Business  Information  Center  (CBIC).  The 
public  versions  contain  generic 
information  which  masks  the 
confidential  business  information.  A 
person  who  intends  to  conduct  an 
activity  involving  a  microorganism  or 
use  whose  entry  is  described  with 
generic  information  will  need  to  inquire 
of  EPA  whether  the  uiueported 
microorganism  or  use' is  on  the 
confidential  version. 

(2)  Uncertain  microorganism  identity. 
The  current  state  of  scientific 
knowledge  leads  to  some  imprecision  in 
describing  a  microorganism.  As  the  state 
of  knowledge  increases,  EPA  will  be 
developing  policies  to  determine 
whether  one  microorganism  is 
equivalent  to  another.  Persons  intending 
to  conduct  activities  involving 
microorganisms  may  inquire  of  EPA 
whether  the  microorganisms  they  intend 
to  manufacture,  import,  or  process  are 
equivalent  to  specific  microorganisms 
described  on  the  Inventory,  in 
§  725.239,  or  in  subpart  M  of  this  part 

(b)  Requirement  of  bona  fide  intent. 
(l)  EPA  will  answer  the  inquiries 
described  in  paragraph  (a)  of  this 
section  only  if  the  Agency  determines 
that  the  person  has  a  bona  fide  intent  to 
conduct  the  activity  for  which  reporting 
is  required  or  for  which  any  exemption 
may  apply. 

(2)  To  establish  a  bona  fide  intent  to 
manufacture,  import,  or  process  a 
microorganism,  the  person  who  intends 
to  manufacture,  import,  or  process  the 
microorganism  must  submit  the 
following  information  in  writing  to  the 
Office  of  Pollution  Prevention  and 
Toxics,  Document  Control  Officer,  7407, 
401  M  St,  SW.,  Washington,  IX:  20460, 
ATTN:  BIOTECH  bona  fide  submission. 

(i)  Taxonomic  designations  and 
supplemental  information  required  by 
§725.12. 

(ii)  A  signed  statement  certifying  that 
the  submitter  intends  to  manufactiue, 
import,  or  process  the  microorganism 
for  commercial  purposes. 

(iii)  A  description  of  research  and 
development  activities  conducted  with 
the  microorganism  to  date, 
demonstration  of  the  submitter's  ability 
to  produce  or  obtain  the  microorganism 
from  a  foreign  manufacturer,  and  the 
purpose  for  which  the  person  will 
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manufacture,  import,  or  process  the 
microorganism. 

(iv)  An  indication  of  whether  a  related 
microorganism  was  previously  reviewed 
by  EPA  to  the  extent  known  by  the 
submitter. 

(v)  A  specific  description  of  the  major 
intended  application  or  use  of  the 
microorganism. 

(c)  If  an  importer  or  processor  cannot 
provide  all  the  information  required  by 
paragraph  (b)  of  this  section,  because  it 
is  claimed  as  confidential  business 
information  by  its  foreign  manufacturer 
or  supplier,  the  foreign  manufactiu^r  or 
supplier  may  supply  the  information 
directly  to  EPA. 

(d)  EPA  wiU  review  the  information 
submitted  by  the  manufacturer, 
importer,  or  processor  under  this 
paragraph  to  determine  whether  that 
person  has  shown  a  bona  fide  intent  to 
manufacture,  import,  or  process  the 
microorganism.  If  necessary.  EPA  will 
compare  this  information  to  the 
information  requested  for  the 
confidential  microorganism  under 

§  725.85(b)(3)(iii). 

(e)  In  order  for  EPA  to  make  a 
conclusive  determination  of  the 
microorganism's  status,  the  proposed 
manufacturer,  importer,  or  processor 
must  show  a  bona  fide  intent  to 
manufacture,  import,  or  process  the 
microorganism  and  must  provide 
sufficient  information  to  establish 
identity  unambiguously.  After  sufficient 
information  has  been  provided.  EPA 
will  inform  the  manufacturer,  importer, 
or  processor  whether  the  microorganism 
is  subject  to  this  part  and  if  so,  which 
sections  of  this  part  apply; 

(f)  If  the  microorganism  is  found  on 
the  confidential  version  of  the 
Inventory,  in  §  725.239  or  in  subpart  M 
of  this  part.  EPA  will  notify  the 
person(s)  who  originally  reported  the 
microorganism  that  another  person 
(whose  identity  will  remain 
confidential,  if  so  requested]  has 
demonstrated  a  bona  fide  intent  to 
manufacture,  import,  or  process  the 
microorganism  and  therefore  was  told 
that  the  microorganism  is  on  the 
Inventory,  in  §  725.239,  or  in  subpart  M 
of  this  part. 

(g)  A  disclosure  to  a  person  with  a 
bona  fide  intent  to  manufacture,  import, 
or  process  a  particular  microorganism 
that  the  microorganism  is  on  the 
Inventory,  in  §  725.239,  or  in  subpart  M 
of  this  part  will  not  be  considered  a 
public  disclosure  of  confidential 
business  information  under  section  14 
of  the  Act 

(h)  EPA  will  answer  an  inquiry  on 
whether  a  particular  microorganism  is 
subject  to  this  part  within  30  days  after 


receipt  of  a  complete  submission  under 
paragraph  (b)  of  this  section. 

$725.17    Consultstion  wHh  EPA. 

Persons  may  consult  with  EPA,  either 
in  writing  or  by  telephone,  about  their 
obligations  under  this  part.  Written 
consultation  is  preferred.  Written 
inquiries  should  be  sent  to  the  following 
address:  Environmental  Assistance 
Division  (7408),  Office  of  Pollution 
Prevention  and  Toxics,  U.S. 
Environmental  F*rotection  Agency,  401 
M  St,  SW.,  Washington.  DC  20460. 
ATTN:  Biotechnology  Notice 
Consultation.  Persons  wishing  to 
consult  with  EPA  by  telephone  should 
call  (202)  554-1404;  hearing  impaired 
TDD  (202)  554-0551  or  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 

SubfMTt  B— Administrative  Procedures 

$725.20    Scop*  and  purpose. 

This  subpart  describes  general 
administrative  procedures  applicable  to 
all  persons  who  submit  MCANs  and 
exemption  requests  to  EPA  under 
section  5  of  the  Act  for  microorganisms. 

$  725.25    General  administrativ« 
requirements. 

(a)  General.  (1)  Each  person  who  is 
subject  to  the  notification  provisions  of 
this  part  must  complete,  sign,  and 
submit  a  MCAN  or  exemption  request 
containing  the  information  as  required 
for  the  appropriate  submission  under 
this  part.  Except  as  otherwise  provided, 
each  submission  must  include  all 
referenced  attachments.  All  information 
in  the  submission  (unless  certain 
attachments  appear  in  the  open 
scientific  literature)  must  be  in  English. 
All  information  submitted  must  be  true 
and  correct. 

(2)  In  addition  to  specific  information 
required,  the  submitter  should  submit 
all  infprmation  known  to  or  reasonably 
ascertainable  by  the  submitter  that 
would  permit  EPA  to  make  a  reasoned 
evaluation  of  the  human  health  and 
environmental  effects  of  the 
microorganism  and  any  microbial 
mixture  or  article  that  may  contain  the 
microorganism. 

(b)  Certification.  Persons  submitting 
MCANs  and  exemption  requests  to  EPA 
imder  this  part,  and  material  related  to 
their  reporting  obligations  under  this 
part,  must  attach  the  following 
statement  to  any  information  submitted 
to  EPA.  This  statement  must  be  signed 
and  dated  by  an  authorized  official  of 
the  submitter: 

I  certify  that  to  the  best  of  my  knowledge 
and  Iwlief:  The  company  named  in  this 
submission  intends  to  manufacture,  import, 
or  process  for  a  commerciakpurpose,  other 
than  in  small  quantities  solely  for  research 


and  development,  the  microorganism 
identified  in  this  submission.  AH  information 
provided  in  this  submission  is  complete  and 
truthful  as  of  the  date  of  submission.  I  am 
including  with  this  submission  all  test  data 
in  my  possession  or  control  and  a  description 
of  all  other  data  known  to  or  reasonably 
ascertainable  by  me  as  required  by  40  CFR 
725.160  or  725.260. 

(c)  Where  to  submit  information 
under  this  part.  Persons  submitting 
MCANs  and  exemption  requests  to  EPA 
under  this  part,  and  material  related  to 
their  reporting  obligations  under  this 
part,  must  send  them  to:  TSCA 
Document  Processing  Center  (7407), 
Rm.  L-lOO,  Office  of  Pollution 
Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency.  401 
M  St.  SW.,  Washington,  DC  20460. 

(d)  General  requirements  for 
submission  of  data.  (1)  Submissions 
under  this  part  must  include  the 
information  described  in  §  725.155, 
725.255,  725.355,  or  725.455,  as 
appropriate,  to  the  extent  such 
information  is  known  to  or  reasonably 
ascertainable  by  the  submitter. 

(2)  In  accordance  with  §  725.160  or 
725.260,  as  appropriate,  the  submission 
must  also  include  any  test  data  in  the 
submitter's  possession  or  control  and 
descriptions  of  other  data  which  are 
known  to  or  reasonably  ascertainable  by 
the  submitter  and  which  concern  the 
health  and  environmental  effects  of  the 
microorganism. 

(e)  Agency  or  joint  submissions.  (1)  A 
manufacturer  or  importer  may  designate 
an  agent  to  submit  the  MCAN  or 
exemption  request.  Both  the 
maniifacturer  or  importer  and  the  agent 
must  sign  the  certification  required  in 
paragraph  (b)  of  this  section. 

(2)  A  manufacturer  or  importer  may 
authorize  another  person  (e.g..  a  foreign 
manufacturer  or  supplier,  or  a  toll 
manufacturer)  to  report  some  of  the 
information  required  in  the  MCAN  or 
exemption  request  to  EPA  on  its  behalf. 
If  separate  portions  of  a  joint  submission 
are  not  submitted  together,  the 
submitter  must  indicate  which 
information  will  be  supplied  by  another 
person  and  identify  that  person.  The 
manufacturer  or  importer  and  any  other 
person  supplying  the  information  must 
sign  the  certification  required  by 
paragraph  (b)  of  this  section. 

(3)  If  EPA  receives  a  submission 
which  does  not  include  the  information 
required,  which  the  submitter  indicates 
that  it  has  authorized  another  person  to 
provide,  the  review  period  will  not 
begin  until  EPA  receives  all  of  the 
required  information. 

(f)  Microorganisms  subject  to  a  section 
4  test  rule.  (1)  Except  as  provided  in 
paragraph  (f)(3)  of  this  section,  if  a 
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person  intends  to  manufactiu^  or  import 
a  new  microorganism  which  is  subject 
to  the  notification  requirements  of  this 
part,  and  the  microorganism  is  subject 
to  a  test  rule  promulgated  under  section 
4  of  the  Act  before  the  notice  is 
submitted,  section  5(b)(1)  of  the  Act 
requires  the  person  to  submit  the  test 
data  required  by  the  testing  rule  with 
the  notice.  The  person  must  submit  the 
data  in  the  form  and  manner  specified 
in  the  test  rule  and  in  accordance  with 
§  725.160.  If  the  person  does  not  submit 
the  test  data,  the  submission  is 
incomplete  and  EPA  will  follow  the 
procedures  in  §  725.33. 

(2)  If  EPA  has  granted  the  submitier 
an  exemption  under  section  4(c)  of  the 
Act  from  the  requirement  to  conduct 
tests  and  submit  data,  the  person  may 
not  file  a  MCAN  or  TERA  until  EPA 
receives  the  test  data. 

(3)  If  EPA  has  granted  the  submitter 
an  exemption  under  section  4(c)  of  the 
Act  and  if  another  person  previously 
has  submitted  the  test  data  to  EPA,  the 
exempted  person  may  either  submit  the 
test  data  or  provide  the  following 
information  as  part  of  the  notice: 

(i)  The  name,  titie.  and  address  of  the 
person  who  submitied  the  test  data  to 
EPA. 

(ii)  The  date  the  test  data  were 
submitted  to  EPA. 

(iii)  A  citation  for  the  test  rule. 

(iv)  A  description  of  the  exemption 
and  a  reference  identifying  it. 

(g)  Microorganisms  subject  to  a 
section  5(b)(4)  rule.  (1)  If  a  person: 

(i)  Intends  to  manufacture  or  import  a 
microorganism  which  is  subject  to  the 
notification  requirements  of  this  part 
and  which  is  subject  to  a  rule  issued 
under  section  5(b)(4)  of  the  Act;  and 

(ii)  Is  not  required  by  a  rule  issued 
under  section  4  of  the  Act  to  submit  test 
data  for  the  microorganism  before  the 
filing  of  a  submission,  the  person  must 
submit  to  EPA  data  described  in 
paragraph  (g)(2)  of  this  section  at  the 
time  the  submission  is  filed. 

(2)  Data  submitted  imder  paragraph 
(g)(1)  of  this  section  must  be  data  which 
the  person  submitting  the  notice 
believes  show  that  the  manufacture. 
prcKessing.  distribution  in  conunerce. 
use,  and  disposal  of  the  microorganism, 
or  any  combination  of  such  activities, 
wrill  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 

(h)  Data  that  need  not  be  submitted. 
Specific  data  requirements  are  listed  in 
subparts  D,  E,  F,  G,  and  L  of  this  part. 
The  following  is  a  list  of  data  that  need 
not  be  submitted  under  this  part: 

(1)  Data  previously  submitted  to  EPA. 
(i)  A  person  need  not  submit  any  data 
previously  submitted  to  EPA  with  no 
claims  of  confidentiality  if  the  new 


submission  includes:  the  office  or 
person  to  whom  the  data  were 
submitted;  the  date  of  submission;  and. 
if  appropriate,  a  standard  literature 
citation  as  specified  in 
§725.160(a)(3)(ii). 

(ii)  For  data  previously  submitted  to 
EPA  with  a  claim  of  confidentiality,  the 
person  must  resubmit  the  data  with  the 
new  submission  and  any  claim  of 
confidentiality,  under  §  725.80. 

(2)  Efficacy  data.  This  part  does  not 
require  submission  of  any  data  related 
solely  to  product  efficacy.  However, 
including  efficacy  data  will  improve 
EPA's  ability  to  assess  the  benefits  of  the 
use  of  the  microorganism.  This  does  not 
exempt  a  person  from  submitting  any  of 
the  data  specified  in  §  725.160  or 
725.260. 

(3)  Non-U.S.  exposure  data.  This  part 
does  not  require  submission  of  any  data 
which  relates  only  to  exposure  of 
humans  or  the  environment  outside  the 
United  States.  This  does  not  exclude 
nonexposure  data  such  as  data  on  health 
effects  (including  epidemiological 
studies),  ecological  effects,  physical  and 
chemical  properties,  or  environmental 
fate  characteristics. 

$725.27    Submissions. 

Each  person  who  is  required  to 
submit  information  under  this  part  must 
submit  the  information  in  the  form  and 
manner  set  forth  in  the  appropriate 
subpart. 

(a)  Requirements  specffic  to  MCANs 
are  described  in  §§  725.150  through 
725.160. 

(b)  Requirements  specific  to  TERAs 
are  described  in  §§  725.250  through 
725.260. 

(c)  Requirements  specific  to  test 
marketing  exemptions  (TMEs)  are 
described  in  §§  725.350  and  725.355. 

(d)  Requirements  specific  to  Tier  I  and 
Tier  II  exemptions  for  certain  general 
commercial  uses  are  described  in 

§§  725.424  through  725.470. 

(e)  Additional  requirements  specific 
to  significant  new  uses  for 
microorganisms  are  described  at 
§725.950. 

$725.28    Notice  that  submission  is  not 
required. 

When  EPA  receives  a  MCAN  or 
exemption  request,  EPA  will  review  it  to 
determine  whether  the  microorganism  is 
subject  to  the  requirements  of  this  part 
If  EPA  determines  that  the 
microorganism  is  not  subject  to  these 
requirements.  EPA  will  notify  the 
submitter  that  section  5  of  the  Act  does 
not  prevent  the  manufacture,  import,  or 
processing  of  the  microorganism  and  ' 
that  the  submission  is  not  needed. 


$  725.29    EPA  aclinowledgement  of  receipt 
of  submission. 

(a)  EPA  will  acknowledge  receipt  of 
each  submission  by  sending  the 
submitter  a  letter  that  identifies  the 
number  assigned  to  each  MCAN  or 
exemption  request  and  the  date  on 
which  the  review  period  begins.  The 
review  ]}eriod  will  begin  on  the  date  the 
MCAN  or  exemption  request  is  received 
by  the  Office  of  Pollution  Prevention 
and  Toxics  Document  Control  Officer. 

(b)  The  acknowledgement  does  not 
constitute  a  finding  by  EPA  that  the 
submission  is  in  compliance  with  this 
part. 

$  725.32    Errors  in  the  submission. 

(a)  Within  30  days  of  receipt  of  the 
submission,  EPA  may  request  that  the 
submitter  remedy  errors  in  the 
submission.  The  following  are  examples 
of  such  errors: 

(1)  Failure  to  date  the  submission. 

(2)  Typographical  errors  that  cause 
data  to  be  misleading  or  answers  to  any 
questions  to  be  unclear. 

(3)  Contradictory  information. 

(4)  Ambiguous  statements  or 
information. 

(b)  In  the  request  to  correct  the 
submission.  EPA  will  explain  the  action 
which  the  submitter  must  take  to  correct 
the  submission. 

(c)  If  the  submitter  fails  to  correct  the 
submission  within  15  days  of  receipt  of 
the  request.  EPA  may  extend  the  review 
period. 

$  725.33    incomplete  submissions. 

(a)  A  submission  under  this  part  is  not 
complete,  and  the  review  period  does 
not  begin,  if: 

(1)  Tne  wrong  person  files  the 
submission. 

(2)  The  submitter  does  not  attach  and 
sign  the  certification  statement  as 
reguired  by  §  725.25(b). 

(3)  Some  or  all  of  the  information  in 
the  submission  or  any  attachments  are 
not  in  English,  except  for  published 
scientific  literature. 

(4)  The  submitter  does  not  provide 
information  that  is  required  by  sections 
5(d)(1)(B)  and-(C)  of  tiie  Act  and 

§  725.160  or  725.260.  as  appropriate. 

(5)  The  submitter  does  not  provide 
information  required  by  §  725.25. 
725.155.  725.255.  725.355.  or  725.455, 
as  appropriate,  or  indicate  that  it  is  not 
known  to  or  reasonably  ascertainable  by 
the  submitter. 

(6)  The  submitter  has  asserted 
confidentiality  claims  and  has  failed  to: 

(i)  Submit  a  second  copy  of  the 
submission  with  all  confidential 
information  deleted  for  the  public  file, 
as  required  by  §  725.80(b)(2). 

(ii)  Comply  with  the  substantiation 
requirements  as  described  in  §  725.94. 
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(7)  The  submitter  does  not  include 
any  information  required  by  section 
5(b)(1)  of  the  Act  and  pursuant  to  a  rule 
promulgated  under  section  4  of  the  Act, 
as  required  by  §  725.25(f). 

(8)  The  submitter  does  not  submit 
data  which  the  submitter  believes  show 
that  the  microorganism  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment,  if  EPA  has  listed 
the  microorganism  under  section  5(b)(4) 
of  the  Act,  as  required  in  §  725.25(g). 

(9)  For  MCANs,  the  submitter  does 
not  remit  the  fees  required  by 

§  700.45(b)(1)  or  (b)(2)(vi)  of  this 
chapter. 

(b)(1)  If  EPA  receives  an  incomplete 
submission  under  this  part,  the  Director, 
or  a  designee,  will  notify  the  submitter 
within  30  days  of  receipt  that  the 
submission  is  incomplete  and  that  the 
review  period  will  not  begin  until  EPA 
receives  a  complete  submission. 

(2)  If  EPA  obtains  additional 
information  during  the  review  period 
for  any  submission  that  indicates  the 
original  submission  was  incomplete,  the 
Director,  or  a  designee,  may  declare  the 
submission  incomplete  within  30  days 
after  EPA  obtains  the  additional 
information  and  so  notify  the  submitter. 

(c)  The  notification  that  a  submission 
is  incomplete  under  paragraph  (b)  of 
this  section  will  include: 

(1)  A  statement  of  the  basis  of  EPA's 
determination  that  the  submission  is 
incomplete. 

(2)  The  requirements  for  correcting 
the  incomplete  submission. 

(3)  Information  on  procedures  under 
paragraph  (d)  of  this  section  for  filing 
objections  to  the  determination  or 
requesting  modification  of  the 
requirements  for  completing  the 
submission. 

(d)  Within  10  days  after  receipt  of 
notification  by  EPA  that  a  submission  is 
incomplete,  the  submitter  may  file 
written  objections  requesting  Uiat  EPA 
accept  the  submission  as  complete  or 
modify  the  requirements  necessary  to 
complete  the  submission. 

(e)(1)  EPA  will  consider  the  objections 
filed  by  the  submitter.  The  Director,  or 
a  designee,  will  determine  whether  the 
submission  was  complete  or 
incomplete,  or  whether  to  modify  the 
requirements  for  completing  the 
submission.  EPA  will  notify  the 
submitter  in  writing  of  EPA's  response 
within  10  days  of  receiving  the 
objections. 

(2)  If  the  Director,  or  a  designee, 
determines,  in  response  to  the  objection, 
that  the  submission  was  complete,  the 
review  period  will  be  deemed 
suspended  on  the  date  EPA  declared  the 
submission  incomplete,  and  will  resume 
on  the  date  that  the  submission  is 


declared  complete.  The  submitter  need 
not  correct  the  submission  as  EPA 
originally  requested.  If  EPA  can 
complete  its  review  within  the  review 
period  beginning  on  the  date  of  the 
submission,  the  Director,  or  a  designee, 
may  inform  the  submitter  that  the 
running  of  the  review  period  will 
resume  on  the  date  EPA  originally 
declared  it  incomplete. 

(3)  If  the  Director,  or  a  designee, 
modifies  the  requirements  for 
completing  the  submission  or  concurs 
with  EPA's  original  determination,  the 
review  period  will  begin  when  EPA 
receives  a  complete  submission. 

(f)  If  EPA  discovers  at  any  time  that 
a  person  submitted  materially  false  or 
misleading  statements  in  information 
submitted  under  this  part,  EPA  may  find 
that  the  submission  was  incomplete 
from  the  date  it  was  submitted,  and  take 
any  other  appropriate  action. 

f  725.36    New  Infonnation. 

(a)  During  the  review  period,  if  a 
submitter  possesses,  controls,  or  knows 
of  new  information  that  materially  adds 
to,  changes,  or  otherwise  makes 
significantiy  more  complete  the 
information  included  in  the  MCAN  or 
exemption  request,  the  submitter  must 
send  that  information  to  the  address 
listed  in  §  725.25(c)  within  10  days  of 
receiving  the  new  information,  but  no 
later  than  5  days  before  the  end  of  the 
review  period. 

(b)  The  new  submission  must  clearly 
identify  the  submitter,  the  MCAN  or 
exemption  request  to  which  the  new 
information  is  related,  and  the  number 
assigned  to  that  submission  by  EPA,  if 
known  to  the  submitter. 

(c)  If  the  new  infonnation  becomes 
available  during  the  last  5  days  of  the 
review  period,  the  submitter  must 
immediately  inform  the  EPA  contact  for 
that  submission  by  telephone  of  the  new 
information. 

S72S.40    Notice  In  t»M  Federal  Register. 

(a)  Filing  o/ Federal  Register  notice. 
After  EPA  receives  a  MCAN  or  an 
exemption  request  under  this  part,  EPA 
will  issue  a  notice  in  the  Federal 
Register  including  the  infonnation 
specified  in  paragraph  (b)  of  this 
section. 

(b)  Contents  of  notice.  (1)  In  the 
public  interest,  the  specific 
microorganism  identify  listed  in  the 
submission  will  be  published  in  the 
Federal  Register  unless  the  submitter 
has  claimed  the  microorganism  identify 
confidential.  If  the  submitter  claims 
confidentialify,  a  generic  name  will  be 
published  in  accordance  with  §  725.85. 

(2)  The  categories  of  use  of  the 
microorganism  %vill  be  published  as 


reported  in  the  submission  unless  this 
infonnation  is  claimed  confidential.  If 
confidentiality  is  claimed,  the  generic 
information  which  is  submitted  under 
§  725.88  will  be  jpublished. 

(3)  A  list  of  information  submitted  in 
accordance  with  §  725.160(a),  725.255, 
725.260,  725.355,  or  725.455,  as 
appropriate,  will  be  published. 

(4)  The  submitter's  identify  will  be 
published,  unless  the  submitter  has 
claimed  it  confidential. 

(c)  Publication  of  exemption 
decisions.  Following  the  expiration  of 
the  appropriate  review  period  for  the 
exemption  request,  EPA  will  issue  a 
notice  in  the  Federal  Register  indicating 
whether  the  request  has  been  approved 
or  denied  and  the  reasons  for  the 
decision. 

S  725.50    EPA  review. 

(a)  MCANs.  The  review  period 
specified  in  section  5(a)  of  the  Act  for 
MCANs  runs  for  90  days  from  the  date 
the  Document  Control  Officer  receives  a 
complete  submission,  or  the  date  EPA 
determines  the  submission  is  complete 
imder  §  725.33,  unless  the  Agency 
extends  the  review  period  under  section 
5(c)  of  the  Act  and  §  725.56. 

(b)  Exemption  requests.  The  review 
period  starts  on  the  date  the  Document 
Control  Officer  receives  a  complete 
exemption  request,  or  the  date  EPA 
determines  the  request  is  complete 
imder  §  725.33,  unless  the  Agency 
extends  the  review  period  under 

§  725.56.  The  review  periods  for 
exemption  requests  run  as  follows: 

(1)  TERAs.  "The  review  period  for 
TERAs  is  60  days. 

(2)  TMEs.  The  review  period  for  TMEs 
is  45  days. 

(3)  Tier  U  exemption  requests.  The 
review  period  for  Tier  II  exemption 
requests  is  45  days. 

f  725.54    Suspension  of  the  review  period. 

(a)  A  submitter  may  voluntarily 
suspend  the  running  of  the  review 
period  if  the  Director,  or  a  designee, 
agrees.  If  the  Director  does  not  agree,  the 
review  period  will  continue  to  run,  and 
EPA  will  notify  the  submitter.  A 
submitter  may  request  a  suspension  at 
any  time  during  the  review  period.  The 
suspension  must  be  for  a  specified 
period  of  time. 

(b)  A  request  for  suspension  may  be 
made  in  writing  to  the  address  listed  in 
$  725.25(c).  The  suspension  also  may  be 
made  orally,  including  by  telephone,  to 
the  submitter's  EPA  contact  for  that 
submission.  EPA  will  send  the 
submitter  a  written  confirmation  that 
the  suspension  has  been  granted. 

(1)  An  oral  request  may  be  granted  for 
no  longer  than  15  days.  To  obtain  a 


longer  suspension,  the  Docimient 
Control  Officer  for  the  Office  of 
Pollution  Prevention  and  Toxics  must 
receive  written  confirmation  of  the  oral 
request.  The  review  period  is  suspended 
as  of  the  date  of  the  oral  request. 

(2)  If  the  submitter  has  not  made  a 
previous  oral  request,  the  running  of  the 
review  period  is  suspended  as  of  the 
date  of  receipt  of  the  virritten  request  by 
the  Document  Control  Officer  for  the 
Office  of  Pollution  Prevention  and 
Toxics. 

§  725.56    Extension  of  the  review  period. 

(a)  At  any  time  during  the  review 
period,  EPA  may  unilaterally  determine 
that  good  cause  exists  to  extend  the 
review  period  specified  for  MCANs,  or 
the  exemption  requests. 

(b)  If  EPA  makes  such  a 
determination,  EPA: 

(1)  Will  notify  the  submitter  that  EPA 
is  extending  the  review  period  for  a 
specified  length  of  time  and  state  the 
reasons  for  the  extension. 

(2)  For  MCANs,  EPA  may  issue  a 
notice  for  publication  in  the  Federal 
Register  which  states  that  EPA  is 
extending  the  review  period  and  gives 
the  reasons  for  the  extension. 

(c)  The  total  period  of  the  extension 
may  be  for  a  period  of  up  to  the  same 
length  of  time  as  specified  for  each  type 
of  submission  in  §  725.50.  If  the  initial 
extension  is  for  less  than  the  total  time 
allowed,  EPA  may  make  additional 
extensions.  However,  the  sum  of  the 
extensions  may  not  exceed  the  total 
allowed. 

(d)  The  following  are  examples  of 
situations  in  which  EPA  may  find  that 
good  cause  exists  for  extending  the 
review  period: 

(1)  EPA  has  reviewed  the  submission 
and  is  seeking  additional  information. 

(2)  EPA  has  received  significant 
additional  information  during  the 
review  period. 

(3)  The  submitter  has  failed  to  correct 
a  submission  after  receiving  EPA's 
request  under  §  725.32. 

(4)  EPA  has  reviewed  the  submission 
and  determined  that  there  is  a 
significant  possibilify  that  the 
microorganism  will  be  regulated  under- 
section  5(e)  or  section  5(f)  of  the  Act, 
but  EPA  is  unable  to  initiate  regulatory 
action  within  the  initial  review  period. 

1725.60    Withdrawal  of  submission  by  ttM 
sulMnitlsr. 

(a)  A  submitter  may  withdraw  a 
submission  during  the  review  period.  A 
statement  of  withdrawal  must  be  made 
in  writing  to  the  address  listed  in 
§  725.25(c).  The  withdrawal  is  efEiective 
upon  receipt  of  the  statement  by  the 
E)ociunent  Control  Officer. 


(b)  If  a  manu&ctiirer,  importer,  or 
processor  who  withdrew  a  submission 
later  resubmits  a  submission  for  the 
same  microorganism,  a  new  review 
period  begins. 

$725.65    Recordlweping. 

(a)  General  provisions.  (1)  Any  person 
who  submits  a  notice  imder  this  part 
must  retain  dociunentation  of 
information  in  the  submission, 
including: 

(i)  Any  data  in  the  submitter's 
possession  or  control;  and 

(ii)  Records  of  production  volume  for 
the  first  3  years  of  manufactiire,  import, 
or  processing. 

(2)  Any  person  who  submits  a  notice 
under  this  part  must  retain 
documentation  of  the  date  of 
commencement  of  testing,  manufacture, 
import,  or  processing. 

(3)  Any  person  who  is  exempt  bova 
some  or  all  of  the  reporting 
requirements  of  this  part  must  retain 
documentation  that  supports  the 
exemption. 

(4)  All  information  required  by  this 
section  must  be  retained  for  3  years 
from  the  date  of  commencement  of  each 
activify  for  which  records  are  required 
under  this  part 

(b)  Specific  requirements.  In  addition 
to  the  requirements  of  paragraph  (a)  of 
this  section,  specific  recordkeeping 
requirements  included  in  certain 
subparts  must  also  be  followed. 

(1)  Additional  recordkeeping 
requirements  for  activities  conducted 
inside  a  structure  are  set  forth  in 

§  725.235(h). 

(2)  Additional  recordkeeping 
requirements  for  TERAs  are  set  forth  in 
§  725.250(f). 

(3)  Additional  recordkeeping 
requirements  for  TMEs  are  set  forth  in 
§  725.350(c). 

(4)  Additional  recordkeeping 
requirements  for  Tier  I  exemptions 
under  subpart  G  of  this  part  are  set  forth 
in  §  725.424(a)(5). 

(5)  Additional  recordkeeping 
requirements  for  Tier  n  exemptions 
under  subpart  G  of  this  part  are  set  forth 
in  §  725.450(d). 

(6)  Additional  recordkeeping 
requirements  for  significant  new  uses  of 
microorganisms  reported  under  subpart 
L  of  this  part  are  set  forth  in  §  725.850. 
Recordkeeping  requirements  may  also 
be  included  when  a  microorganism  and 
significant  new  use  are  added  to  subpart 
M  of  this  part 

f  725.67    Applications  to  axsmpt  naw 
mieroorynisms  from  ttils  part 

(a)  Submission.  (1)  Any  manufacturer 
or  importer  of  a  new  microorganism 
may  request,  under  section  5(hH4)  of  the 


Act,  an  exemption,  in  whole  or  in  part, 
from  this  part  by  sending  a  Letter  of 
Application  to  the  Chief,  New 
Chemicals  Branch,  Chemical  Control 
Division,  Office  of  Pollution  Prevention 
and  Toxics,  U.S.  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460. 

(2)  General  provisions.  The  Letter  of 
Application  should  provide  information 
to  show  that  any  activities  affected  by 
the  requested  exemption  will  not 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment.  This 
information  should  include  data 
described  in  the  following  paragraphs. 

(i)  The  effects  of  the  new 
microorganism  on  health  and  the 
environment. 

(ii)  The  magnitude  of  ex]>osure  of 
human  beings  and  the  environment  to 
the  new  microorganism. 

(iii)  The  benefits  of  the  new 
microorganism  for  various  uses  and  the 
availabilify  of  substitutes  for  such  uses. 

(iv)  The  reasonably  ascertainable 
economic  consequences  of  granting  or 
denying  the  exemption,  including 
effects  on  the  national  economy,  small 
business,  and  technological  innovation. 

(3)  Specific  requirements.  In  addition 
to  the  requirements  of  paragraph  (a)(2) 
of  this  section,  the  specific  information 
requirements  of  the  relevant  subpart 
under  which  the  exemption  is  sought 
should  be  met 

(i)  Exemption  from  ^4CAN  reporting 
under  subpart  D.  Information 
requirements  are  set  forth  in  §§  725.155 
and  725.160. 

(ii)  Exemption  from  TERA  reporting 
under  subpart  E.  Information 
requirements  are  set  forth  in  §§  725.255 
and  725.260. 

(iii)  Listing  a  recipient  microorganism 
as  eligible  for  exemption  under  subpart 
G.  Information  regarding  the  following 
criteria  should  be  addressed  in  an 
application  to  list  a  recipient 
microorganism  under  §  725.420: 

(A)  Identification  and  classification  of 
the  microorganism  using  available 
genotypic  and  phenotypic  information: 

(B)  Information  to  evaluate  the 
relationship  of  the  microorganism  to 
any  other  closely  related 
microorganisms  which  have  a  potential 
for  adverse  effects  on  health  or  the 
environment; 

(C)  A  history  of  safe  commercial  use 
for  the  microorganism; 

(D)  Commercial  uses  indicating  that 
the  microorganism  products  might  be 
subject  to  TSCA; 

(E)  Studies  which  indicate  the 
potential  for  the  microorganism  to  cause 
adverse  effects  to  health  or  the 
enviroiunent;  and 
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(F)  Studies  which  indicate  the 
survival  characteristics  of  the 
microorganism  in  the  environment. 

(b)  Processing  of  the  Letter  of 
Application  by  EPA—{1)  Grant  of  the 
Application.  If,  after  consideration  of 
the  Letter  of  Application  and  any  other 
relevant  information  available  to  EPA, 
the  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic 
Substances  makes  a  preliminary 
determination  that  the  new 
microorganism  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment,  the  Assistant 
Administrator  will  propose  a  rule  to 
grant  the  exemption  using  the 
applicable  procedures  in  part  750  of  this 
chapter. 

(2)  Denial  of  the  application.  If  the 
Assistant  Adniinistrator  decides  that  the 
preliminary  determination  described  In 
paragraph  (b)(1)  of  this  section  cannot 
be  made,  the  application  will  be  denied 
by  sending  the  applicant  a  written 
statement  with  the  Assistant 
Administrator's  reasons  for  denial. 

(c)  Processing  of  the  exemption — (1) 
Unreasonable  risk  standard.  Granting  a 
section  5(h)(4)  exemption  requires  a 
determination  that  the  activities  will  not 
present  an  uiueasonable  risk  of  injury  to 
health  or  the  environment. 

(i)  An  unreasonable  risk 
determination  under  the  Act  is  an 
administrative  judgment  that  requires 
balancing  of  the  harm  to  health  or  the 
environment  that  a  chemical  substance 
may  cause  and  the  magnitude  and 
severity  of  that  harm,  against  the  social 
and  economic  effects  on  society  of  EPA 
action  to  reduce  that  harm. 

(ii)  A  determination  of  unreasonable 
risk  under  section  5(h)(4)  of  the  Act  will 
examine  the  reasonably  ascertainable 
economic  and  social  consequences  of 
granting  or  denying  the  exemption  after 
consideration  of  the  effect  on  the 
national  economy,  small  business, 
technological  innovation,  the 
environment,  and  public  health. 

(2)  Grant  of  the  exemption.  The 
exemption  will  be  granted  if  the 
Assistant  Administrator  determines, 
after  consideration  of  all  relevant 
evidence  presented  in  the  rulemaking 
proceeding  described  in  paragraph  (b)(1) 
of  this  section,  that  the  new 
microorganism  will  not  present  an 
luu^asonable  risk  of  injury  to  health  or 
the  environment. 

(3)  Denial  of  the  exemption.  The 
exemption  will  be  denied  if  the 
Assistant  Administrator  determines, 
after  consideration  of  all  relevant 
evidence  presented  in  the  rulemaking 
proceeding  described  in  paragraph  (b)(1) 
of  this  section,  that  the  determination 
described  in  paragraph  (c)(2)  of  this 


section  cannot  be  made.  A  final  decision 
terminating  the  rulemaking  proceeding 
will  be  published  in  the  Feideral 
Register. 

S72S.70    Compllancs. 

(a)  Failure  to  comply  with  any 
provision  of  this  pari  is  a  violation  of 
section  15  of  the  Act  (15  U.S.C.  2614). 

(b)  A  person  who  manufactures  or 
imports  a  microorganism  before  a 
MCAN  is  submitted  and  the  MCAN 
review  period  expires  is  in  violation  of 
section  15  of  the  Act  even  if  that  person 
was  not  required  to  submit  the  MCAN 
under  §  725.105. 

(c)  Using  a  microorganism  which  a 
person  knew  or  had  reason  to  know  was 
manufactured,  processed,  or  distributed 
in  commerce  in  violation  of  section  5  of 
the  Act  or  this  part  is  a  violation  of 
section  15  of  the  Act  (15  U.S.C.  2614). 

(d)  Failure  or  refusal  to  establish  and 
maintain  records  or  to  permit  access  to 
or  copying  of  records,  as  required  by  the 
Act,  is  a  violation  of  section  15  of  the 
Act  (15  U.S.C.  2614). 

(e)  Failure  or  refusal  to  permit  entry 
or  inspection  as  required  by  section  11 
of  the  Act  is  a  violation  of  section  15  of 
the  Act  (15  U.S.C.  2614). 

(0  Violators  may  be  subject  to  the 
civil  and  criminal  penalties  in  section 
16  of  the  Act  (15  U.S.C.  2615)  for  each 
violation.  Persons  who  submit 
materially  misleading  or  false 
information  in  connection  with  the 
requirements  of  any  provision  of  this 
part  may  be  subject  to  penalties 
calculated  as  if  they  never  filed  their 
submissions. 

(g)  EPA  may  seek  to  enjoin  the 
manufacture  or  processing  of  a 
microorganism  in  violation  of  this  part 
or  act  to  seize  any  microorganism 
manufectured  or  processed  in  violation 
of  this  part  or  take  other  actions  under 
the  authority  of  section  7  of  the  Act  (15 
U.S.C.  2606)  or  section  17  of  the  Act  (15 
U.S.C.  2616). 

§725.75    Inspections. 

EPA  will  conduct  inspections  under 
section  11  of  the  Act  to  assure 
compliance  with  section  5  of  the  Act 
and  this  part,  to  verify  that  information 
required  by  EPA  under  this  part  is  true 
and  correct,  and  to  audit  data  submitted 
to  EPA  under  this  part. 

Subpart  C— Confidentiality  and  Public 
Access  to  Information 

S  725.80    Qaftaral  provisions  for 
confidentiality  claims. 

(a)  A  person  may  assert  a  claim  of 
confidentiality  for  any  information 
submitted  to  EPA  under  this  part 
However, 

(1)  Any  person  who  asserts  a  claim  of 
confidentiality  for  portions  of  the 


specific  microorganism  identity  must 
provide  the  information  as  described  in 
§725.85. 

(2)  Any  person  who  asserts  a  claim  of 
confidentiality  for  a  use  of  a  . 
microorganism  must  provide  the 
information  as  described  in  §  725.88. 

(3)  Any  person  who  asserts  a  claim  of 
confidentiality  for  information 
contained  in  a  health  and  safety  study 
of  a  microorganism  must  provide  the 
information  described  in  §  725.92. 

(b)  Any  claim  of  confidentiality  must 
accompany  the  information  when  it  is 
submitted  to  EPA. 

(1)  When  a  person  submits  any 
information  under  this  part,  including 
any  attachments,  for  which  claims  of 
confidentiality  are  made,  the  claim(s) 
must  be  asserted  by  circling  the  specific 
information  which  is  claimed  and 
marking  the  page  on  which  that 
information  appears  with  an  appropriate 
designation  such  as  "trade  secret," 
"TSCA  CBI,"  or  "confidential  business 
information." 

(2)  If  any  information  is  claimed 
confidential,  the  person  must  submit 
two  copies  of  the  document  including 
the  claimed  information. 

(i)  One  copy  of  the  document  must  be 
complete.  In  that  copy,  the  submitter 
must  mark  the  information  which  is 
claimed  as  confidential  in  the  manner 
prescribed  in  paragraph  (b)(1)  of  this 
section. 

(ii)  The  second  copy  must  be 
complete  except  that  all  information 
claimed  as  confidential  in  the  first  copy 
must  be  deleted.  EPA  will  place  the 
second  copy  in  the  public  file. 

(iii)  If  the  submitter  does  not  provide 
the  second  copy,  the  submission  is 
incomplete  and  the  review  period  does 
not  begin  to  nm  imtil  EPA  receives  the 
second  copy,  in  accordance  with 
§725.33. 

(iv)  Any  information  contained  within 
the  copy  submitted  under  paragraph 
(b)(2)(ii)  of  this  section  which  has  been 
in  the  public  file  for  more  than  30  days 
will  be  presumed  to  be  in  the  public 
domain,  notwithstanding  any  assertion 
of  confidentiality  made  under  this 
section. 

^(3)  A  person  who  submits  information 
to  EPA  under  this  part  must  reassert  a 
claim  of  confidentiality  and  substantiate 
the  claim  each  time  the  information  is 
submitted  to  EPA. 

(c)  Any  person  asserting  a  claim  of 
confidentiality  under  this  ptut  must 
substantiate  each  claim  in  accordance 
with  the  requirements  in  §  725.94. 

(d)  EPA  will  disclose  information  that 
is  subject  to  a  claim  of  confidentiality 
asserted  under  this  section  only  to  the 
extent  permitted  by  the  Act,  this 
subpart,  and  part  2  of  this  title. 


(e)  If  a  submitter  does  not  assert  a 
claim  of  confidentiality  for  information 
at  the  time  it  is  submitted  to  EPA.  EPA 
may  make  the  information  public  and 
place  it  in  the  public  file  without  further 
notice  to  the  submitter. 

1725.85    Mcroorganlsm  idantlty. 

(a)  Claims  applicable  to  the  period 
prior  to  conunencement  of  manufacture 
or  import  for  general  commercial  use — 
(1)  When  to  make  a  claim,  (i)  A  person 
who  submits  information  to  EPA  under 
this  part  may  assert  a  claim  of 
confidentiality  for  portions  of  the 
specific  microorganism  identity  at  the 
time  of  submission  of  the  information. 
This  claim  will  apply  only  to  the  period 
prior  to  the  commencement  of 
manufacture  or  import  for  general 
commercial  use. 

(ii)  A  person  who  submits  information 
to  EPA  under  this  part  must  reassert  a 
claim  of  confidentiality  and  substantiate 
the  claim  each  time  the  information  is 
submitted  to  EPA.  For  example,  if  a 
person  claims  certain  information 
confidential  in  a  TERA  submission  and 
wishes  the  same  information  to  remain 
confidential  in  a  subsequent  TERA  or 
MCAN  submission,  the  person  must 
reassert  and  resubstantiate  the  claim  in 
the  subsequent  submission. 

(2)  Assertion  of  claim,  (i)  A  submitter 
may  assert  a  claim  of  confidentiality 
only  if  the  submitter  brieves  that  public 
disclosure  prior  to  commencement  of 
manufactiire  or  import  for  general 
commercial  use  of  the  &ct  that  anyone 
is  initiating  research  and  development 
activities  pertaining  to  the  specific 
microorganism  or  intends  to 
manufacture  or  import  the  specific 
microorganism  for  general  commercial 
use  would  reveal  confidential  business 
information.  Claims  must  be 
substantiated  in  accordance  with  the 
requirements  of  §  725.94(a). 

(ii)  If  the  submission  includes  a  health 
and  safety  study  concerning  the 
microorganism  and  if  the  claim  for 
confidentiality  with  respect  to  the 
specific  identity  is  denied  in  accordance 
with  §  725.92(c),  EPA  will  deny  a  claim 
asserted  under  paragraph  (a)  of  this 
section. 

(3)  Development  of  generic  name.  Any 
person  who  asserts  a  claim  of 
confidentiality  for  portions  of  the 
specific  microorganism  identity  under 
this  paragraph  must  provide  one  of  the 
following  items  at  the  time  the 
submission  is  filed: 

(i)  The  generic  name  which  was 
accepted  by  EPA  in  the  prenotice 
consultation  conducted  under 
paragraph  (a)(4)  of  this  section. 

(ii)  One  generic  name  that  is  only  as 
generic  as  necessary  to  protect  the 


confidential  identity  of  the  particular 
microorganism.  The  name  should  reveal 
the  specific  identity  to  the  mairiiniiin 
extent  possible.  The  generic  name  will 
be  subject  to  EPA  review  and  approval. 

(4)  Determination  by  EPA.  (i)  Any 
person  who  intends  to  assert  a  claim  of 
confidentiality  for  the  specific  identity 
of  a  new  microorganism  may  seek  a 
determination  by  EPA  of  an  appropriate 
generic  name  for  the  microorganism 
before  filing  a  submission.  For  this 
purpose,  the  person  should  submit  to 
EPA: 

(A)  The  specific  identity  of  the 
microorganism. 

(B)  A  proposed  generic  name(s)  which 
'  is  only  as  generic  as  necessary  to  protect 

the  confidential  identity  of  the  new 
microorganism.  The  name(s)  should 
reveal  the  specific  identity  of  the 
microorganism  to  the  maximum  extent 
possible. 

(ii)  Within  30  days,  EPA  will  inform 
the  submitter  either  that  one  of  the 
proposed  generic  names  is  adequate  or 
that  none  is  adequate  and  further 
consvdtation  is  necessary. 

(5)  Use  of  generic  name.  If  a  submitter 
claims  microorganism  identity  as 
confidential  under  paragraph  (a)  of  this 
section,  and  if  the  submitter  complies 
with  paragraph  (a)(2)  of  this  section, 
EPA  will  issue  for  publication  in  the 
Federal  Register  notice  described  in 

§  725.40  the  generic  name  proposed  by 
the  submitter  cr  one  agreed  upon  by 
EPA  and  the  submitter. 

(b)  Claims  applicable  to  the  period 
after  conunencement  of  manufacture  or 
import  for  general  commercial  us*-^l) 
Maintaining  claim.  Any  claim  of 
confidentiality  under  paragraph  (a)  of 
this  section  is  applicable  only  untH  the 
microorganism  is  manufactiired  or 
imported  for  general  commercial  use 
and  becomes  eligible  for  inclusion  on 
the  Inventory.  To  maintain  the 
confidential  status  of  the  microorganism 
identity  when  the  microorganism  is 
added  to  the  Inventory,  a  submitter 
must  reassert  the  confidentiality  claim 
and  substantiate  the  claim  in  the  notice 
of  commencement  of  manufacture 
required  imder  §  725.190. 

(i)  A  submitter  may  not  claim  the 
microorganism  identity  confidential  for 
the  period  after  commencement  of 
manufacture  or  import  for  general 
commercial  use  unless  the  submitter 
claimed  the  microorganism  identity 
confidential  under  paragraph  (a)  of  this 
section  in  the  MCAN  submitted  for  the 
microorganism. 

(ii)  A  submitter  may  claim  the 
microorganism  identity  confidential  for 
the  period  after  commencement  of 
manufactiue  or  import  for  general 
commercial  use  if  the  submitter  did  not 


claim  the  microorganism  identity 
confidential  under  paragraph  (a)  of  this 
section  in  any  TERA  submitted  for  the 
microorganism,  but  subsequently  did 
claim  microorganism  identity 
confidential  in  the  MCAN  submitted  for 
the  microorganism. 

(2)  Assertion  of  claim,  (i)  A  person 
who  believes  that  public  disclosure  of 
the  fact  that  anyone  manufactures  or 
imports  the  microorganism  for  general 
commercial  use  would  reveal 
confidential  business  information  may 
assert  a  claim  of  confidentiality  under 
paragraph  (b)  of  this  section. 

(ii)  If  the  notice  includes  a  health  and 
safety  study  concerning  the  new 
microorganism,  and  if  the  claim  for 
confidentiality  with  respect  to  the 
microorganism  identity  is  denied  in 
accordance  with  §  725.92(c),  EPA  will 
deny  a  claim  asserted  under  pars^aph 
(b)  of  this  section. 

(3)  Requirements  for  assertion.  Any 
person  who  asserts  a  confidentiality 
claim  for  microorganism  identity  must: 

(i)  Comply  with  the  requirements  of 
paragraph  (a)(3)  of  this  section  regarding 
submission  of  a  generic  name. 

(ii)  Agree  that  EPA  may  disclose  to  a 
person  with  a  bona  fide  intent  to 
manufacture  or  import  the 
microorganism  the  fact  that  the 
particular  microorganism  is  included  on 
the  confidential  Inventory  for  purposes 
of  notification  under  section  5(a)(1)(A) 
of  the  Act. 

(iii)  Have  available  and  agree  to 
furnish  to  EPA  upon  request  the 
taxonomic  designations  and 
supplemental  information  required  by 
§725.12. 

(iv)  Provide  a  detailed  written 
substantiation  of  the  claim,  in 
accordance  with  the  requirements  of 
§  725.94(b). 

(4)  Denial  of  claim.  If  the  submitter 
does  not  meet  the  requirements  of 
paragraph  (b)  of  this  section,  EPA  will 
deny  the  claim  of  confidentiality. 

(5)  Acceptance  of  claim,  (i)  EPA  will 
publish  a  generic  name  on  the  public 
Inventory  if: 

(A)  The  submitter  asserts  a  claim  of 
confidentiality  in  accordance  with  this 
paragraph. 

(B)  No  claim  for  confidentiality  of  the 
microorganism  identity  as  part  of  a 
health  and  safety  study  has  been  denied 
in  accordance  with  part  2  of  this  title  or 
§  725.92. 

(ii)  Publication  of  a  generic  name  on 
the  public  Inventory  does  not  create  a 
category  for  purposes  of  the  Inventory. 
Any  person  who  has  a  bona  fide  intent 
to  manufoctiire  or  import  a 
microorganism  which  is  described  by  a 
generic  name  on  the  public  Inventory 
may  submit  an  inquiry  to  EPA  under 
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§  725.15(b)  to  determine  whether  the 
particular  microorganism  is  included  on 
the  confidential  Inventory. 

(iii)  Upon  receipt  of  a  request 
described  in  $  725.15(b),  EPA  may 
require  the  submitter  who  originally 
asserted  confidentiality  for  a 
microorganism  to  submit  to  EPA  the 
information  listed  in  paragraph 
(b)(3)(iii)  of  this  section. 

(iv)  Failiuv  to  submit  any  of  the 
information  required  under  paragraph 
(b)(3)(iii)  of  this  section  within  10 
calendar  days  of  receipt  of  a  request  by 
EPA  under  paragraph  (b)  of  this  section 
will  constitute  a  waiver  of  the  original 
submitter's  confidentiality  claim.  In  this 
event,  EPA  may  place  the  specific 
microorganism  identity  on  the  public 
Inventory  without  further  notice  to  the 
original  submitter. 

(6)  Use  of  generic  name  on  the  public 
Inventory.  If  a  submitter  asserts  a  claim 
of  confidentiality  under  paragraph  (b)  of 
this  section,  EPA  will  examine  the 
generic  microorganism  name  proposed 
by  the  submitter. 

(i)  If  EPA  determines  that  the  generic 
name  proposed  by  the  submitter  is  only 
as  generic  as  necessary  to  protect  the 
confidential  identity  of  the  particular 
microorganism,  EPA  will  place  that 
generic  name  on  the  public  Inventory. 

(ii)  If  EPA  determines  that  the  generic 
name  proposed  by  the  submitter  is  more 
generic  than  necessary  to  protect  the 
confidential  identity,  EPA  will  propose 
In  writing,  for  review  by  the  submitter, 
an  alternative  generic  name  that  will 
reveal  the  identity  of  the  microorganism 
to  the  maximum  extent  possible. 

(iii)  If  the  generic  name  proposed  by 
EPA  is  acceptable  to  the  submitter,  EPA 
will  place  that  generic  name  on  the 
public  Inventory. 

(iv)  If  the  generic  name  proposed  by 
EPA  is  not  acceptable  to  the  submitter, 
the  submitter  must  explain  in  detail 
why  disclosure  of  that  generic  name 
would  reveal  confidential  business 
information  and  propose  another 
generic  name  which  is  only  as  generic 
as  necessary  to  protect  the  confidential 
identity  of  the  nucroorganism.  If  EPA 
does  not  receive  a  response  from  the 
submitter  within  30  days  after  the 
submitter  receives  the  proposed  name, 
EPA  will  place  EPA's  diosen  generic 
name  on  the  public  Inventory.  If  the 
submitter  does  provide  the  information 
requested,  EPA  will  review  the 
response.  If  the  submitter's  proposed 
generic  name  is  acceptable,  EPA  will 
publish  that  generic  name  on  the  public 
Inventory.  If  the  submitter's  proposed 
generic  name  is  not  acceptable,  EPA 
will  notify  the  submitter  of  EPA's  choice 
of  a  generic  name.  Thirty  days  after  this 


notification,  EPA  will  place  the  chosen 
generic  name  on  the  public  Inventory. 

f  72S.M    U«M  of  a  microorganism. 

(a)  Assertion  of  claim.  A  person  who 
submits  information  to  EPA  under  this 
part  on  the  categories  or  proposed 
categories  of  use  of  a  microorganism 
may  assert  a  claim  of  confidentiality  for 
this  information. 

(b)  Requirements  for  claim.  A 
submitter  that  asserts  such  a  claim  must: 

(1)  Report  the  categories  or  profKJsed 
categories  of  use  of  the  microorganism. 

(2)  Provide,  in  nonconfidential  form, 
a  description  of  the  uses  that  is  only  as 
generic  as  necessary  to  protect  the 
confidential  business  information.  The 
generic  use  description  will  be  included 
in  the  Federal  Register  notice  described 
in  §  725.40. 

(c)  Generic  use  description.  The 
person  must  submit  the  information 
required  by  paragraph  (b)  of  this  section 
by  describing  the  uses  as  precisely  as 
possible,  without  revealing  the 
information  which  is  claimed 
confidential,  to  disclose  as  much  as 
possible  how  the  use  may  result  in 
human  exposiue  to  the  microorganism 
or  its  release  to  the  environment 

§725.92    Data  from  health  and  safety 
studies  of  microorganisms. 

(a)  Information  other  than  specific 
microorganism  identity.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  EPA  will  deny  any  claim  of 
confidentiality  with  respect  to 
information  included  in  a  health  and 
safety  study  of  a  microorganism,  unless 
the  iixformation  would  disclose 
confidentied  business  information 
concerning: 

(1)  Processes  used  in  the  manufacture 
or  processing  of  a  microorganism. 

(2)  Information  which  is  not  in  any 
way  related  to  the  effects  of  a 
microorganism  on  health  or  the 
environment,  such  as,  the  name  of  the 
submitting  company,  cost  or  other 
financial  data,  product  development  or 
marketing  plans,  and  advertising  plans, 
for  which  the  person  submits  a  claim  of 
confidentiality  in  accordance  with 
§725.80. 

(b)  Microorganism  identity — (1) 
Claims  applicable  to  the  period  prior  to 
commencement  of  manufacture  or 
import  for  general  commercial  use.  A 
claim  of  confidentiality  for  the  period 
prior  to  commencement  of  manufacture 
or  import  for  general  commercial  use  for 
the  specific  identity  of  a  microorganism 
for  which  a  health  and  safety  study  was 
submitted  must  be  asserted  in 
conjunction  with  a  claim  asserted  under 
§  725.85(a).  The  submitter  must 
substantiate  each  claim  in  accordance 
with  the  requirements  of  §  725.94(a). 


(2)  Claims  applicable  to  the  period 
after  commencement  of  manufacture  or 
import  for  general  commercial  use.  To 
maintain  the  confidential  status  of  the 
specific  identity  of  a  microorganism  for 
which  a  health  and  safety  study  was 
submitted  after  commencement  of 
manufacture  or  import  for  general 
commercial  use,  the  claim  must  be 
reasserted  and  substantiated  in 
conjunction  with  a  claim  under 
§  725.85(b).  The  submitter  must 
substantiate  each  claim  in  accordance 
with  the  reouirements  of  §  725.94(b). 

(c)  Denial  of  confidei\tiality  claim. 
EPA  will  deny  a  claim  of  confidentitdity 
for  microorganism  identity  under 
paragraph  (b)  of  this  section,  unless: 

(1)  The  information  would  disclose 
processes  used  in  the  manufacture  or 
processing  of  a  microorganism. 

(2)  The  microorganism  identity  is  not 
necessary  to  interpret  a  health  and 
safety  study. 

(d)  Use  of  generic  names.  When  EPA 
discloses  a  health  and  safety  study 
containing  a  microorganism  identity, 
which  the  submitter  has  claimed 
confidential,  and  if  the  Agency  has  not 
denied  the  claim  under  paragraph  (c)  of 
this  section,  EPA  will  identify  the 
microorganism  by  the  generic  name 
selected  under  §  725.85. 

f  725.94    Substantiation  requirements. 

(a)  Claims  applicable  to  the  period 
prior  to  commencement  of  manufacture 
or  import  for  general  commercial  use — 
(1)  MCAN,  TME,  Tier  I  certification,  and 
Tier  II  exemption  request  requirements. 
Any  person  who  submits  a  MCAN, 
TME,  Tier  I  certification,  or  Tier  n 
exemption  request  should  strictly  limit 
confidentiality  claims  to  that 
information  which  is  confidential  and 
proprietary  to  the  biisiness. 

(i)  If  any  information  in  the 
submission  is  claimed  as  confidential 
business  information,  the  submitter 
must  substantiate  each  claim  by 
submitting  written  answers  to  the 
questions  in  paragraphs  (c),  (d),  and  (e) 
of  this  section  at  the  time  the  person 
submits  the  information. 

(ii)  If  the  submitter  does  not  provide 
written  substantiation  as  required  in 
paragraph  (a)(l)(i]  of  this  section,  the 
submission  will  be  considered 
incomplete  and  the  review  period  will 
not  b^n  in  accordance  with  §  725.33. 

(2)  TERA  requirements.  Any  person 
who  submits  a  TERA,  should  strictly 
limit  confidentiality  claims  to  that 
information  which  is  confidential  and 
proprietary  to  the  business.  If  any 
information  in  such  a  submission  is 
claimed  as  confidential  tiusiness 
information,  the  submitter  must  have 
available  for  each  of  those  claims,  and 


agree  to  furnish  to  EPA  upon  request, 
written  answers  to  the  questions  in 
paragraphs  (d)  and  (e)  of  this  section. 

(b)  Claims  applicable  to  the  period 
after  commencement  of  manufacture  or 
import  for  general  commercial  use.  (1)  If 
a  submitter  claimed  portions  of  the 
microorganism  identity  confidential  in 
the  MCAN  and  wants  the  identity  to  be 
listed  on  the  confidential  Inventory,  the 
claim  must  be  reasserted  and 
substantiated  at  the  time  the  Notice  of 
Commencement  (NCX!)  is  submitted 
under  §  725.190.  Otherwise,  EPA  will 
list  the  specific  microorganism  identity 
on  the  public  Inventory. 

(2)  Tne  submitter  must  substantiate 
the  claim  for  confidentiality  of  the 
microorganism  identity  by  answering  all 
of  the  questions  in  paragraphs  (c),  (d), 
and  (e)  in  this  section.  In  addition,  the 
following  questions  must  be  answered: 

(i)  What  harmful  effects  to  the 
company's  or  institution's  competitive 
position,  if  any,  would  result  if  EPA 
publishes  on  the  Inventory  the  identity 
of  the  microorganism?  How  could  a 
competitor  use  such  information  given 
the  fact  that  the  identity  of  the 
microorganism  otherwise  would  appear 
on  the  TSCA  Inventory  with  no  link 
between  the  microorganism  and  the 
company  or  institution?  How 
substantial  would  the  harmful  effects  of 
disclosure  be?  What  is  the  causal 
relationship  between  the  disclosure  and 
the  harmful  effects? 

(ii)  Has  the  identify  of  the 
microorganism  been  kept  confidential  to 
the  extent  that  competitors  do  not  know 
it  is  being  manufactured  or  imported  for 
general  commercial  use  by  anyone? 

(c)  General  questions.  The  following 
questions  must  be  answered  in  detail  for 
each  confidentiality  claim: 

(1)  For  what  period  of  time  is  a  claim 
of  confidentialify  being  asserted?  If  the 
claim  is  to  extend  until  a  certain  event 
or  point  in  time,  indicate  that  event  or 
time  period.  Explain  why  the 
information  should  remain  confidential 
until  such  point. 

(2)  Briefly  describe  any  physical  or 
procedural  restrictions  within  the 
company  or  institution  relating  to  the 
use  and  storage  of  the  information 
claimed  as  confidential.  What  other 
steps,  if  any,  apply  to  use  or  further 
disclosure  of  the  information? 

(3)  Has  the  information  claimed  as 
confidential  been  disclosed  to 
individuals  outside  of  the  company  or 
institution?  Will  it  be  disclosed  to  such 
persons  in  the  future?  If  so,  what 
restrictions,  if  any,  apply  to  use  or 
further  disclosure  of  the  information? 

(4)  Does  the  information  claimed  as 
confidential  appear,  or  is  it  referred  to, 
in  any  of  the  following  questions?  If  the 


answer  is  yes  to  any  of  these  questions, 
indicate  where  the  information  appears 
and  explain  why  it  should  nonetheless 
be  treated  as  confidential. 

(i)  Advertising  or  promotional 
materials  for  the  microorganism  or  the 
resulting  end  product? 

(ii)  Material  safefy  data  sheets  or  other 
similar  materials  for  the  microorganism 
or  the  resulting  end  product? 

(iii)  Professional  or  trade 
publications? 

(iv)  Any  other  media  available  to  the 
public  or  to  competitors? 

(v)  Patents? 

(vi)  Local,  State,  or  Federal  agency 
public  files? 

(5)  Has  EPA,  another  Federal  agency, 
a  Federal  coiut,  or  a  State  made  any 
confidentialify  determination  regarding 
the  information  claimed  as  confidential? 
If  so,  provide  copies  of  such 
determinations. 

(6)  For  each  type  of  information 
claimed  confidential,  describe  the  harm 
to  the  company's  or  institution's 
competitive  position  that  would  result  if 
this  information  were  disclosed.  Why 
would  this  harm  be  substantial?  How 
could  a  competitor  use  such 
information?  What  is  the  causal 
connection  between  the  disclosure  and 
hann? 

(7)  If  EPA  disclosed  to  the  public  the 
information  claimed  as  confidential, 
how  difficult  would  it  be  for  the 
competitor  to  enter  the  market  for  the 
resulting  product?  Consider  such 
constraints  as  capital  and  marketing 
cost,  specialized  technical  expertise,  or 
imusual  processes. 

(d)  Microorganism  identity  and 
production  method.  If  confidentialify 
claims  are  asserted  for  the  identify  of 
the  microorganism  or  information  on 
how  the  microorganism  is  produced,  the 
following  questions  must  be  answered: 

(1)  Has  the  microorganism  or  method 
of  production  been  patented  in  the  U.S. 
or  elsewhere?  If  so,  why  is 
confidentialify  necessary? 

(2)  Does  the  microorganism  leave  the 
site  of  production  or  testing  in  a  form 
which  is  accessible  to  the  public  or  to 
competitors?  What  is  the  cost  to  a 
competitor,  in  time  and  money,  to 
develop  appropriate  use  conditions? 
What  factors  facilitate  or  impede 
product  analysis? 

(3)  For  each  additional  type  of 
information  claimed  as  confidential, 
explain  what  harm  would  result  from 
disclosure  of  each  type  of  information  if 
the  identity  of  the  microorganism  were 
to  remain  confidential. 

(e)  Health  and  safety  studies  of 
microorganisms.  If  confidentialify 
claims  are  asserted  for  information  in  a 
health  or  safefy  study  of  a 


microorganism,  the  following  questions 
must  be  answered: 

(1)  Would  the  disclosiue  of  the 
information  claimed  confidential  reveal: 
confidential  process  information,  or 
information  imrelated  to  the  effiects  of 
the  microorganism  on  health  and  the 
environment.  Describe  the  causal 
connection  between  the  disclosure  and 
harm. 

(2)  Does  the  company  or  institution 
assert  that  disclosiue  of  the 
microorganism  identify  is  not  necessary 
to  interpret  any  health  and  safefy 
studies  which  have  been  submitted?  If 
so,  explain  how  a  less  specific  identify 
would  be  sufficient  to  interpret  the 
studies. 

1725.96    PuMicflle. 

All  information  submitted,  including 
any  health  and  safefy  study  of  a 
microorganism  and  other  supporting 
documentation,  will  become  part  of  the 
public  file  for  that  submission,  unless 
such  materials  are  claimed  confidential. 
In  addition,  EPA  may  add  materials  to 
the  public  file,  unless  such  materials  are 
claimed  confidential.  Any  of  the 
nonconfidential  material  described  in 
this  subpart  will  be  available  for  public 
inspection  in  the  TSCA  Public  Docket 
Office,  Rm.  NE-B607,  401  M  St..  SW., 
Washington,  DC,  between  the  hours  of 
noon  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

Subpart  D— Microbial  Commercial  Acthrtties 
Notification  Requirements 

§725.100    Scope  and  purpose. 

(a)  This  subpart  establishes 
procedures  for  submission  of  a  notice  to 
EPA  imder  section  5(a)  of  the  Act  for 
persons  who  manufectiue,  import,  or 
process  microorganisms  for  commercial 
purposes.  This  notice  is  called  a 
Microbial  Commercial  Activify  Notice 
(MCAN).  It  is  expected  that  MCANs  will 
in  general  only  be  submitted  for 
microorganisms  intended  for  general 
conunercial  use.  Persons  who 
manufacture,  import,  or  process  a 
microorganism  in  small  quantities 
solely  for  research  and  development  as 
defined  in  §  725.3  are  not  required  to 
submit  a  notice  to  EPA  Persons  who 
manufactiue,  import,  or  process  a 
microorganism  for  research  and 
development  activities  that  do  not  fit 
the  definition  of  small  quantities  solely 
for  research  and  development  may 
nonetheless  qualify  for  more  limited 
reporting  requirements  in  Subpart  E, 
including  the  TERA  which  can  be  used 
for  review  of  research  and  development 
involving  environmental  release. 

(b)  Persons  subject  to  MCAN 
submission  are  described  in  §  725.105. 
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(c)  Exclusions  and  exemptions 
specific  to  MCAN  submissions  are 
described  in  §  725.110. 

(d)  Submission  requirements 
applicable  specifically  to  MCANs  are 
described  at  §  725.150. 

(e)  Etata  requirements  for  MCANs  are 
set  forth  in  §§  725.155  and  725.160. 

(f)  EPA  review  procedures  specific  to 
MCANs  are  set  forth  in  §  725.170. 

(g)  Subparts  A  through  C  of  this  part 
apply  to  any  MCAN  submitted  under 
this  subpart 

f72S.106    Persons  wtK>  muet  report 

(a)  Manufacturers  of  new 
micTOOTganisms.  (1)  MCAN  submission 
is  required  for  any  person  who  intends 
to  manufacture  for  conunercial  purposes 
in  the  United  States  a  new 
microorganism.  Exclusions  are 
described  in  §725.110. 

(2)  If  a  person  contracts  with  a 
manufactxuer  to  produce  or  process  a 
new  microorganism  and  the 
manufacturer  produces  or  processes  the 
microorganism  exclusively  for  that 
person,  and  that  person  specifies  the 
identity  of  the  microorganism,  and 
controls  the  total  amount  produced  and 
the  basic  technology  for  the  plant 
process,  then  that  person  must  submit 
the  MCAN.  If  it  is  imclear  who  must 
report,  EPA  should  be  contacted  to 
determine  who  must  submit  the  MCAN. 

(3)  Only  manufactiuers  that  are 
incorporated,  licensed,  or  doing 
business  in  the  United  States  may 
submit  a  MCAN. 

(b)  Importers  of  new  microorganisms. 
(1)  MCAN  submission  is  required  for  a 
person  who  intends  to  import  into  the 
United  States  for  conunercial  purposes 
a  new  microorganism.  Exclusions  are 
described  in  §  725.110. 

(2)  When  several  persons  are  involved 
in  an  import  transaction,  the  MCAN 
must  be  submitted  by  the  principal 
importer.  If  no  one  person  fits  the 
principal  importer  definition  in  a 
particular  transaction,  the  importer 
should  contact  EPA  to  determine  who 
must  submit  the  MCAN  for  that 
transaction. 

(3)  Except  as  otherwise  provided  in 
paragraph  (b)(4)  of  this  section,  the 
provisions  of  this  subpart  D  apply  to 
each  person  who  submits  a  MCAN  for 
a  new  microorganism  which  such 
person  intends  to  import  for  a 
conunercial  purpose.  In  addition,  each 
importer  must  comply  with  paragraph 
(b)(4)  of  this  section. 

(4)  EPA  will  hold  the  principal 
importer,  or  the  importer  that  EPA 
determines  must  submit  the  MCAN 
when  there  is  no  principal  importer 
under  paragraph  (b)(2)  of  this  section, 
liable  for  complying  Mrith  this  part,  for 


completing  the  MCAN,  and  for  the 
completeness  and  truthfulness  of  all 
information  which  it  submits. 

(c)  Manufacturers,  importers,  or 
processors  of  microorganisms  for  a 
significant  new  use.  MCAN  submission 
is  required  for  any  person  who  intends 
to  manufacture,  import,  or  process  for 
commercial  purposes  a  microorganism 
identified  as  having  one  or  more 
significant  new  uses  in  subpart  M  of  this 
part,  and  who  intends  either  to  engage 
in  a  designated  significant  new  use  of 
the  microorganism  or  intends  to 
distribute  it  in  commerce.  Persons 
excluded  from  reporting  on  significant 
new  uses  of  microorganisms  and 
additional  procedures  for  reporting  are 
described  in  subpart  L  of  this  part 

S72S.110    Person*  not  subject  to  this 
subpart 

Persons  are  not  subject  to  the 
requirements  of  this  subpart  for  the 
following  activities: 

(a)  Manufactiuing,  importing,  or 
processing  solely  for  research  and 
development  microorganisms  that  meet 
the  requirements  for  an  exemption 
under  subpart  E  of  this  part. 

(b)  Manufacturing,  importing,  or 
processing  microorganisms  for  test 
marketing  activities  which  have  been 
granted  an  exemption  luider  subpart  F 
of  this  part. 

(c)  Manufactiuing  or  importing  new 
microorganisms  under  the  conditions  of 
a  Tier  I  or  Tier  n  exemption  under 
subpart  G  of  this  part 

S  72S.150    Procedural  requtremants  for  this 
subpart 

General  requirements  for  all  MCANs 
under  this  part  are  contained  in 
subparts  A  through  C  of  this  part.  In 
addition,  the  following  requirements 
apply  to  MCANs  submitted  under  this 
subpart: 

(a)  Mien  to  submit  a  MCAN.  A  MCAN 
must  be  submitted  at  least  90  calendar 
days  prior  to  manufacturing  or 
importing  a  new  microorganism  and  at 
least  90  calendar  days  prior  to 
manufactiuing,  importing,  or  processing 
a  microorganism  for  a  significant  new 
use. 

(b)  Section  5(b)  of  the  Act  The 
submitter  must  comply  with  any 
applicable  requirement  of  section  5(b)  of 
the  Act  for  the  submission  of  test  data. 

(c)  Contents  of  a  MCAN.  Each  person 
who  submits  a  MCAN  under  this 
subpart  must  provide  the  information 
and  test  data  described  in  §§  725.155 
and  725.160. 

(d)  Recordkeeping.  Each  person  who 
submits  a  MCAN  under  this  subpart 
must  comply  with  the  recordkeeping 
requirements  of  §  725.65. 


1725.155    InformMion  to  be  mdudMl  In  the 

MwAN« 

(a)  Each  person  who  is  required  by 
this  part  to  submit  a  MCAN  must 
include  the  information  specified  in 
paragraphs  (c)  through  (h)  of  this 
section,  to  the  extent  it  is  known  to  or 
reasonably  ascertainable  by  that  person. 
However,  no  person  is  required  to 
include  information  which  relates  solely 
to  exposure  of  humans  or  ecological 
populations  outside  of  the  United 
States. 

(b)  Each  person  should  also  submit,  in 
writing,  all  other  information  known  to 
or  reasonably  ascertainable  by  that 
person  that  would  permit  EPA  to  make 

a  reasoned  evaluation  of  the  health  and 
environmental  effects  of  the 
microorganism,  or  any  microbial 
mixtiue  or  article,  including 
information  on  its  effects  on  humans, 
animals,  plants,  and  other 
microorganisms,  and  in  the 
environment.  The  information  to  be 
submitted  under  this  subpart  includes 
the  information  listed  in  paragraphs  (c) 
through  (h)  of  this  section  relating  to  the 
manufacture,  processing,  distribution  in 
commerce,  use,  and  disposal  of  the  new 
microorganism. 

(c)  Submitter  identification.  (1)  The 
name  and  headquarters  address  of  the 
submitter. 

(2)  The  name,  address,  and  office 
telephone  number  (including  area  code) 
of  the  principal  technical  contact 
representing  the  submitter. 

(d)  Microorganism  identity 
information.  Persons  must  submit 
sufficient  information  to  allow  the 
microorganism  to  be  accurately  and 
unambiguously  identified  for  listing 
purposes  as  required  by  §  725.12. 

(1)  Description  of  the  recipient 
microorganism  and  the  new 
microorganism,  (i)  Data  substantiating 
the  taxonomy  of  the  recipient 
microorganism  and  the  new 
microorganism  to  the  level  of  strain,  as 
appropriate.  In  lieu  of  data.  EPA  will 
accept  a  letter  fiom  a  culture  collection 
substantiating  taxonomy,  provided  EPA. 
upon  request  to  the  submitter,  may  have 
access  to  the  data  supporting  the 
taxonomic  designation. 

(ii)  Information  on  the  morphological 
and  physiological  features  of  the  new 
microorganism. 

(iii)  Omer  specific  data  by  which  the 
new  microorganism  may  be  uniquely 
identified  for  Inventory  purposes. 

(2)  Genetic  construction  of  the  new 
microorganism,  (i)  Data  substantiating 
the  taxonomy  of  the  donor  organism(s). 
In  lieu  of  data,  EPA  will  accept  a  letter 
bom  a  cultiue  collection  substantiating 
taxonomy,  provided  EPA,  upon  request 
to  the  submitter,  may  have  access  to  the 
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data  supporting  the  taxonomic 
designation. 

(iij  Description  of  the  traits  for  which 
the  new  microorganism  has  been 
selected  or  developed  and  other  traits 
known  to  have  been  added  or  modified. 

(iii)  A  detailed  description  of  the 
genetic  construction  of  the  new 
microorganism,  including  the  technique 
used  to  modify  the  microorganism  (e.g., 
fusion  of  cells,  injection  of  DNA, 
electroporation  or  chemical  poration,  or 
methods  used  for  induced  mutation  and 
selection).  The  description  should 
include,  for  example,  a  description  of 
the  introduced  genetic  material, 
including  any  regulatory  sequences  and 
structural  genes  and  the  products  of 
those  genes;  how  the  introduced  genetic 
material  is  expected  to  affect  behavior  of 
the  recipient;  expression,  alteration,  and 
stability  of  the  introduced  genetic 
material;  methods  for  vector 
construction  and  introduction;  and  a 
description  of  the  regulatory  and 
structural  genes  that  are  components  of 
the  introduced  genetic  material, 
including  genetic  maps  of  the 
introduced  sequences. 

(3)  Phenotypic  and  ecological 
characteristics,  (i)  Habitat,  geographical 
distribution,  and  soiuce  of  the  recipient 
microorganism. 

(ii)  Survival  and  dissemination  under 
relevant  environmental  conditions 
including^  description  of  methods  for 
detecting  the  new  or  recipient 
microorganism(s)  in  the  environment 
and  the  sensitivity  limit  of  detection  for 
these  techniques. 

(iii)  A  description  of  anticipated 
biological  interactions  with  and  effects 
on  target  organisms  and  other  organisms 
such  as  competitors,  prey,  hosts, 
symbionts,  parasites,  and  pathogens;  a 
description  of  host  range;  a  description 
of  pathogenicity,  infectivity,  toxicity, 
virulence,  or  action  as  a  vector  of 
pathogens;  and  capacity  for  genetic 
transfer  under  laboratory  and  relevant 
environmental  conditions. 

(iv)  A  description  of  anticipated 
involvement  in  biogeochemical  or 
biological  cycling  processes, 
involvement  in  rate  limiting  steps  in 
mineral  or  nutrient  cycling,  or 
involvement  in  inorganic  compounds 
cycling  (such  as  possible  sequestration 
or  transformation  of  heavy  metals). 

(e)  Byproducts.  A  description  of  the 
byproducts  resulting  from  the 
manufactiue,  processing,  use,  and 
disposal  of  the  new  microorganism. 

(i)  Total  production  volume.  The 
estimated  maximum  amoimt  of  the  new 
microorganism  intended  to  be 
manufactiued  or  imported  during  the 
first  year  of  production  and  the 
estimated  maximum  amount  to  be 


manufactiued  or  imported  during  any 
consecutive  12-month  period  during 
the  first  3  years  of  production.  This 
estimate  may  be  by  weight  or  volume 
and  should  include  an  estimation  of 
viability  (i.e.,  viable  cells  per  unit 
volume  or  colony  forming  units  per  unit 
dry  weight). 

(g)  Use  information.  A  description  of 
intended  categories  of  use  by  function 
and  application,  the  estimated  percent 
of  production  volume  devoted  to  each 
category  of  use,  and  the  percent  of  the 
new  microorganism  in  the  formulation 
for  each  commercial  or  consumer  use. 

(h)  Worker  exposure  and 
environmental  release.  (1)  For  sites 
controlled  by  the  submitter 

(i)  The  identity  of  sites  where  the  new 
microorganism  will  be  manufactiued, 
processed,  or  used.  For  purposes  of  this 
section,  the  site  for  a  person  who 
imports  a  new  microorganism  is  the  site 
of  the  operating  unit  within  the  person's 
organization  which  is  directly 
responsible  for  importing  the  new 
microorganism  and  which  controls  the 
import  transaction.  The  import  site  may 
in  some  cases  be  the  organization's 
headquarters  office  in  the  United  States. 

(ii)  A  process  description  of  each 
manufacture,  processing,  and  use 
operation,  which  includes  a  diagram  of 
the  major  unit  operations  and 
conversions,  the  identity  and  entry 
point  of  all  feedstocks,  and  the  identity 
of  any  possible  points  of  release  of  the 
new  microorganism  from  the  process, 
including  a  description  of  all  controls, 
including  engineering  controls,  used  to 
prevent  such  releases. 

(iii)  Worker  exposure  information, 
including  worker  activities,  physical 
form  of  process  streams  which  contain 
the  new  microorganism  to  which 
workers  may  be  exposed,  the  number  of 
workers,  and  the  duration  of  activities. 

(iv)  Information  on  release  of  the  new 
microorganism  to  the  environment, 
including  the  quantity  and  media  of 
release  and  type  of  control  technology 
used. 

(v)  A  narrative  description  of  the 
intended  transport  of  the  new 
microorganism,  including  the  means  of 
transport,  containment  methods  to  be 
used  diuing  transport,  and  emergency 
containment  procedures  to  be  followed 
in  case  of  accidental  release. 

(vi)  Procediures  for  disposal  of  any 
articles,  waste,  clothing,  or  other 
equipment  involved  in  the  activity, 
including  procedures  for  inactivation  of 
the  new  microorganism,  contaiiunent. 
disinfection,  and  disposal  of 
contaminated  items. 

(2)  For  sites  not  controlled  by  the 
submitter,  a  description  of  each  type  of 
processing  and  use  operation  involving 


the  new  microorganism,  including 
identification  of  the  estimated  number 
of  processing  or  use  sites,  situations  in 
which  worker  exposure  to  and/or 
environmental  release  of  the  new 
microorganism  will  occur,  the  number 
of  workers  exposed  and  the  duration  of 
exposure;  procedures  for  transport  of 
the  new  microorganism  and  for 
disposal,  including  procedures  for 
inactivation  of  the  new  microorganism; 
and  control  measures  which  limit 
worker  exposure  and  environmental 
release. 

S  725.160    Submission  of  health  and 
environmental  effects  data. 

(a)  Test  data  on  the  new 
microorganism  in  the  possession  or 
control  of  the  submitter.  (1)  Except  as 
provided  in  §  725.25(h),  and  in  addition 
to  the  information  required  by 
§  725.155(d)(3),  each  MCAN  must 
contain  all  test  data  in  the  submitter's 
possession  or  control  which  are  related 
to  the  effects  on  health  or  the 
environment  of  any  manufacture, 
processing,  distribution  in  conunerce, 
use,  or  disposal  of  the  new 
microoiganism  or  any  microbial  mixture 
or  article  containing  the  new 
microorganism,  or  any  combination  of 
such  activities.  This  includes  test  data 
concerning  the  new  microorganism  in  a 
pure  culture  or  formulated  form  as  used 
or  as  intended  to  be  used  in  one  of  the 
activities  listed  above. 

(2)  A  full  report  or  standard  literature 
citation  must  be  submitted  for  the 
following  types  of  test  data: 

(i)  Health  effects  data. 

(ii)  Ecological  effects  data. 

(iii)  Physical  and  chemical  properties 
data. 

(iv)  Environmental  fate 
characteristics. 

(v)  Monitoring  data  and  other  test  data 
related  to  human  exposure  to  or 
environmental  release  of  the  new 
microorganism. 

(3)(i)  If  the  data  do  not  appear  in  the 
open  scientific  literature,  the  submitter 
must  provide  a  full  report.  A  full  report 
includes  the  experimental  methods  and 
materials,  results,  discussion  and  data 
analysis,  conclusions,  references,  and 
the  name  and  address  of  the  laboratory 
that  developed  the  data. 

(ii)  If  the  data  appear  in  the  open 
scientific  literature,  the  submitter  need 
only  provide  a  standard  literature 
citation.  A  standard  literature  citation 
includes  author,  title,  periodical  name, 
date  of  publication,  volume,  and  page 
numbers. 

(4)(i]  If  a  study,  report,  or  test  is 
incomplete  when  a  person  submits  a 
MCAN,  the  submitter  must  identify  the 
nature  and  piupose  of  the  study;  name 
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and  address  of  the  laboratory 
developing  the  data;  progress  to  date;     * 
types  of  data  collected,  significant 
preliminary  results;  and  anticipated 
completion  date. 

(ii)  If  a  test  or  experiment  is 
completed  before  the  MCAN  review 
period  ends,  the  person  must  submit  the 
study,  report,  or  test,  as  specified  in 
paragraph  (a)(3)(i)  of  this  section,  to  the 
address  listed  in  §  725.25(c)  within  10 
days  of  receiving  it.  but  no  later  than  5 
days  before  the  end  of  the  review 
period.  If  the  test  or  experiment  is 
completed  during  the  last  5  days  of  the 
review  period,  the  submitter  must 
immediately  inform  its  EPA  contact  for 
that  submission  by  telephone. 

(5)  For  test  data  In  the  submitter's 
possession  or  control  which  are  not 
listed  in  paragraph  (a)(2)  of  this  section, 
a  person  is  not  required  to  submit  a 
complete  report.  The  person  must 
submit  a  summary  of  the  data.  If  EPA  so 
requests,  the  person  must  submit  a  full 
report  within  10  days  of  the  request,  but 
no  later  than  5  days  before  the  end  of 
the  review  period. 

(6)  All  test  data  described  under 
f>aragraph  (a)  of  this  section  are  subject 
to  these  requirements,  regardless  of  their 
age,  quality,  or  results. 

(b)  Other  data  concerning  the  health 
and  environmental  effects  of  the  new 
microorganism  that  are  known  to  or 
reasonably  ascertainable  by  the 
submitter.  (1)  Except  as  provided  in 
§  725.25(h),  and  in  addition  to  the 
information  required  by  §  725.155(c)(3), 
any  person  who  submits  a  MCAN  must 
describe  the  following  data,  including 
any  data  from  a  health  and  safety  study 
of  a  microorganism,  if  the  data  are 
related  to  effects  on  health  or  the 
environment  of  any  manufacture, 
processing,  distribution  in  commerce, 
use.  or  disposal  of  the  microorganism,  of 
any  microbial  mixtiire  or  article 
containing  the  new  microorganism,  or  of 
any  combination  of  such  activities: 

(i)  Any  data,  other  than  test  data,  in 
the  submitter's  possession  or  control. 

(ii)  Any  data,  including  test  data, 
which  are  not  in  the  submitter's 
possession  or  control,  but  which  are 
known  to  or  reasonably  ascertainable  by 
the  submitter.  For  the  purposes  of  this 
section,  data  are  known  to  or  reasonably 
ascertainable  by  the  submitter  if  the  data 
are  known  to  any  of  its  employees  or 
other  agents  who  are  associate  with  the 
research  and  development,  test 
marketing,  or  commercial  marketing  of 
the  microorganism. 

(2)  Data  that  must  be  described 
include  data  concerning  the  new 
microorganism  in  a  pure  oilture  or 
formulated  form  as  used  or  as  intended 


to  be  used  in  one  of  the  activities  listed 
in  paragraph  (b)(l]  of  this  section. 

(3)  Toe  description  of  data  reported 
under  paragraph  (b)  of  this  section  must 
include: 

(i)  If  the  data  appear  in  the  open 
scientific  literature,  a  standard  literature 
citation,  which  includes  the  author, 
title,  periodical  name,  date  of 
publication,  volume,  and  pages. 

(ii)  If  the  data  are  not  available  in  the 
open  scientific  literature,  a  description 
of  the  type  of  data  and  summary  of  the 
results,  if  available,  and  the  names  and 
addresses  of  persons  the  submitter 
believes  may  have  possession  or  control 
of  the  data. 

(4)  All  data  described  in  paragraph  (b) 
of  this  section  are  subject  to  these 
requirements,  regardless  of  their  age, 
quality,  or  results;  and  regardless  of 
whether  they  are  complete  at  the  time 
the  MCAN  is  submitted. 

1725.170    EPA  rwrlMv  of  the  MCAN. 

General  procedures  for  review  of  all 
submissions  under  this  part  are 
contained  in  §§  725.28  through  725.60. 
In  addition,  the  following  procedures 
apply  to  EPA  review  of  MCANs 
submitted  under  this  subpart: 

(a)  Length  of  the  review  period.  The 
MCAN  review  period  specified  in 
section  5(a)  of  the  Act  runs  for  90  days 
from  the  date  the  Document  Control 
Officer  for  the  Office  of  Pollution 
Prevention  and  Toxics  receives  a 
complete  MCAN,  or  the  date  EPA 
determines  the  MCAN  is  complete 
imder  §  725.33,  unless  the  Agency 
extends  the  period  imder  section  5(c)  of 
the  Act  and  §725.56. 

(b)  Notice  of  expiration  of  MCAN 
review  period.  (1)  EPA  will  notify  the 
submitter  that  the  MCAN  review  period 
has  expired  or  that  EPA  has  completed 
its  review  of  the  MCAN.  Expiration  of 
the  review  period  does  not  constitute 
EPA  approval  or  certification  of  the  new 
microorganism,  and  does  not  mean  that 
EPA  may  not  take  regulatory  action 
against  the  microorganism  in  the  future. 

(2)  After  expiration  of  the  MCAN 
review  period,  in  the  absence  of 
regulatory  action  by  EPA  under  section 
5(e),  5(f),  or  6(a)  of  the  Act,  the 
submitter  may  manufacttire  or  import 
the  microor:ganism  even  if  the  submitter 
has  not  received  notice  of  expiration. 

(3)  Early  notification  that  EPA  has 
completed  its  review  does  not  permit 
conmiencement  of  manufacture  or 
import  prior  to  the  expiration  of  the  90- 
day  MCAN  review  period. 

(c)  No  person  submitting  a  MCAN  in 
response  to  the  requirements  of  this 
subpart  may  manufacture,  import,  or 
process  a  microorganism  subject  to  this 
subpart  until  the  review  period. 


including  all  extensions  and 
sus[>ensions.  has  expired. 

§  725. 1 90    Notice  of  commencement  of 
manufacture  or  Import 

(a)  Applicability.  Any  person  who 
commences  the  manufacture  or  import 
of  a  new  microorganism  for  nonexempt. 
commercial  purposes  for  which  that 
pereon  previously  submitted  a  section 
5(a)  notice  under  this  part  must  submit 
a  notice  of  commencement  (NOC)  of 
manufacture  or  import. 

(b)  When  to  report.  (1)  If  manu&cture 
or  import  for  nonexempt,  commercial 
purposes  begins  on  or  after  May  27, 
1997,  the  submitter  must  submit  the 
NOC  to  EPA  no  later  than  30  calendar 
days  after  the  firet  day  of  such 
manufacture  or  import. 

(2)  If  manufacture  or  import  for 
nonexempt,  commercial  purposes  began 
or  will  begin  before  May  27, 1997,  the 
submitter  must  submit  the  NOC  by  May 
27, 1997. 

(3)  Submission  of  an  NOC  prior  to  the 
commencement  of  manufacture  or 
import  is  a  violation  of  section  15  of  the 
Act. 

(c)  Information  to  be  reported.  The 
NOC  must  contain  the  following 
information:  Specific  microorganism 
identity,  MCAN  number,  and  the  date 
when  manufactiue  or  import 
commences.  If  the  person  claimed 
microorganism  identity  confidential  in 
the  MCAN,  and  wants  the  identity  to  be 
listed  on  the  confidential  Inventory,  the 
claim  must  be  reasserted  and 
resubstantiated  in  accordance  with 

§  725.85(b).  Otherwise,  EPA  will  list  the 
specific  microorganism  identity  on  the 
public  Inventory. 

(d)  Where  to  submit.  NOCs  should  be 
submitted  to  the  address  listed  in 

§  725.25(c). 

Sulipart  E — Exemptions  for  Research  and 
Development  Activities 

f72S.2O0    Scope  and  purpose. 

(a)  This  subpart  describes  exemptions 
from  the  reporting  requirements  under 
subpart  D  of  this  part  for  research  and 
development  activities  involving 
microorganisms. 

(b)  In  lieu  of  complying  with  subpart 
D  of  this  part,  persons  described  in 

§  725.205  may  submit  a  TSCA 
Experimental  Release  Application 
(TERA)  for  research  and  development 
activities  involving  microorganisms  or 
otherwise  comply  with  this  subpart 

(c)  Exemptions  from  part  725  are 
provided  at  §§  725.232,  725.234.  and 
725.238. 

(d)  Submission  requirements  specific 
for  TERAs  are  described  at  §  725.250. 

(e)  Data  requirements  for  TERAs  are 
set  forth  in  §§  725.255  and  725.260. 


Federal  Register  /  Vol.  62,  No.  70  /  Friday.  April  11.  1997  /  Rules  and  Regulations  17947 


(f)  EPA  review  procedures  specific  for 
TERAs  are  set  forth  in  §§  725.270  and 
725.288. 

(g)  Subparts  A  through  C  of  this  part 
apply  to  any  submission  under  this 
subpart. 

f  725.205    Persons  wtto  may  report  under 
this  subpart 

(a)  Commercial  research  and 
development  activities  involving  new 
microorganisms  or  significant  new  uses 
of  microorganisms  are  subject  to 
reporting  under  this  part  imless  they 
qualify  for  an  exemption  under  this 
part. 

(b)  Commercial  purposes  for  research 
and  development  means  that  the 
activities  are  conducted  with  the 
purpose  of  obtaining  an  immediate  or 
eventual  commercial  advantage  for  the 
researcher  and  would  include: 

(1)  All  research  and  development 
activities  which  are  funded  directiy,  in 
whole  or  in  part,  by  a  commercial  entity 
regardless  of  who  is  actually  conducting 
the  research.  Indications  that  the 
research  and  development  activities  are 
funded  directiy,  in  whole  or  in  part, 
may  include,  but  are  not  limited  to: 

(i)  Situations  in  which  a  commercial 
entity  contracts  directiy  with  a 
university  or  researcher;  or 

(ii)  Situations  in  which  a  commercial 
entity  gives  a  conditional  grant  where 
the  commercial  entity  holds  patent 
rights,  or  establishes  a  joint  venture 
where  the  commercial  entity  holds 
patent  or  licensing  rights;  or 

(iii)  Any  other  situation  in  which  the 
commercial  entity  intends  to  obtain  an 
immediate  or  eventual  commercial 
advantage  for  the  commercial  entity 
and/or  the  researcher. 

(2)  Research  and  development 
activities  that  are  not  funded  directiy  by 
a  commercial  entity,  if  the  researcher 
intends  to  obtain  an  immediate  or 
eventual  commercial  advantage. 
Indications  that  the  researcher  intends 
to  obtain  an  immediate  or  eventual 
commercial  advantage  may  include,  but 
are  not  limited  to: 

(i)  The  research  is  directed  toward 
developing  a  commercially  viable 
improvement  of  a  product  already  on 
the  market;  or 

(ii)  The  researcher  has  sought  or  is 
seeking  commercial  funding  for  the 
purpose  of  developing  a  commercial 
application;  or 

(iii)  The  researcher  or  university  has 
sought  or  is  seeking  a  patent  to  protect 
a  commercial  application  which  the 
research  is  developing;  or 

(iv)  Other  evidence  that  the  researcher 
is  aware  of  a  commercial  application  for 
the  research  and  has  directed  the 
research  toward  developing  that 
application. 


(c)  Certain  research  and  development 
activities  involving  microorganisms 
subject  to  jurisdiction  under  the  Act  are 
exempt  frova  reporting  under  this  part 
A  person  conducting  research  and 
development  activities  which  meet  the 
conditions  for  the  exemptions  described 
in  §§  725.232,  725.234,  or  725.238  is 
exempt  from  TERA  reporting  under  this 
subpart. 

(d)  A  microorganism  is  not  exempt 
bom  reporting  under  subpart  D  of  this 
part  if  any  amount  of  the 
microorganism,  including  as  part  of  a 
mixture,  is  processed,  distributed  in 
commerce,  or  used,  for  any  commercial 
purpose  other  than  research  and 
development 

(e)  Quantities  of  the  inactivated 
microorganism,  or  mixtiires  or  articles 
containing  the  inactivated 
microorganism,  remaining  after 
completion  of  research  and 
development  activities  may  be  disposed 
of  as  a  waste  in  accordance  with 
applicable  Federal,  State,  and  local 
regulations. 

(f)  A  person  who  manufactures, 
imports,  or  processes  a  microorganism 
solely  for  research  and  development  is 
not  required  to  comply  with  the 
requirements  of  this  section  if: 

(1)  The  person  is  manufacturing  a 
microbial  pesticide  identified  in 

§  172.45(c),  or 

(2)  The  person  is  manufacturing  a 
microbial  pesticide  for  which  an 
Experimental  Use  Permit  is  required, 
pursuant  to  §  172.3;  or 

(3)  The  person  is  manufacturing  a 
microbial  pesticide  for  which  a 
notification  or  an  Experimental  Use 
Permit  is  not  required  to  be  submitted. 

§725.232    Activities  subject  to  the 
Jurisdiction  of  other  Federal  programs  or 


This  part  does  not  apply  to  any 
research  and  development  activity  that 
meets  all  of  the  following  conditions. 

(a)  The  microorganism  is 
manufactured,  imported,  or  processed 
solely  for  research  and  development 
activities. 

(b)  There  is  no  intentional  testing  of 
a  microorganism  outside  of  a  structure, 
as  structure  is  defined  in  §  725.3. 

(c)(1)  The  person  receives  research 
funds  from  another  Federal  agency,  and 
the  funds  are  awarded  on  the  condition 
that  the  research  will  be  conducted  in 
accordance  with  the  relevant  portions  of 
the  NIH  Guidelines,  or 

(2)  A  Federal  agency  or  program 
otherwise  imposes  the  legally  binding 
requirement  that  the  research  is  to  be 
conducted  in  accordance  with  relevant 
portions  of  the  NIH  Guidelines. 


1725.234    Acthritles  conducted  inside  a 
structure. 

A  person  who  manufactures,  imports,, 
or  processes  a  microorganism  is  not 
subject  to  the  reporting  requirements 
under  subpart  D  of  this  part  if  all  of  the 
following  conditions  are  met: 

(a)  The  microorganism  is 
manufactured,  imported,  or  processed 
solely  for  research  and  development 
activities. 

(b)  The  microorganism  is  used  by.  or 
directiy  imder  the  supervision  of.  a 
technically  qualified  individual,  as 
defined  in  §  725.3.  The  technically 
qualified  individual  must  maintain 
docimientation  of  the  procedures 
selected  to  comply  with  paragraph  (d)  of 
this  section  and  must  ensure  that  the 
procedures  are  used. 

(c)  There  is  no  intentional  testing  of 
a  microorganism  outside  of  a  structure, 
as  structure  is  defined  in  §  725.3. 

(d)  Containment  and/or  inactivation 
controls.  (1)  Selection  and  use  of 
contaiimienfrand/or  inactivation 
controls  inside  a  structure  for  a 
particular  microorganism  shall  take  into 
account  the  following: 

(i)  Factors  relevant  to  the  organism's 
ability  to  survive  in  the  environment 

(ii)  Potential  routes  of  release  in  air, 
solids  and  liquids;  in  or  on  waste 
materials  and  equipment;  in  or  on 
people,  including  maintenance  and 
custodial  personnel;  and  in  or  on  other 
organisms,  such  as  insects  and  rodents. 

(iii)  Procedures  for  transfer  of 
materials  between  facilities. 

(2)  The  technically  qualified 
individual's  selection  of  containment 
and/or  inactivation  controls  shall  be 
approved  and  certified  by  an  authorized 
official  (other  than  die  TQI)  of  the 
institution  that  is  conducting  the  test 
prior  to  the  commencement  of  the  test 

(3)  Records  shall  be  developed  and 
maintained  describing  the  selection  and 
use  of  containment  and/or  inactivation 
controls,  as  specified  in  §  725.235(c). 
These  records,  which  must  be 
maintained  at  the  location  where  the 
research  and  development  activity  is 
being  conducted,  shall  be  submitted  to 
EPA  upon  written  request  and  within 
the  time  frame  specified  in  EPA's 
reouest 

(4)  Subsequent  to  EPA  review  of 
records  in  accordance  with  paragraph 
(d)(3)  of  this  section,  changes  to  the 
containment/inactivation  controls 
selected  under  paragraph  (d)(1)  of  this 
section  must  be  made  upon  EPA  order. 
Failure  to  comply  with  EPA's  order 
shall  result  in  automatic  loss  of 
eligibility  for  an  exemption  under  this 
section. 

(e)  The  manufacturer,  importer,  or 
processor  notifies  all  persons  in  its 
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employ  or  to  whom  it  directly 
distributes  the  microorganism,  who  are 
engaged  in  experimentation,  research,  or 
analysis  on  the  microorganism, 
including  the  manufacture,  processing, 
use,  transport,  storage,  and  disposal  of 
the  microorganism  associated  with 
research  and  development  activities,  of 
any  risk  to  health,  identified  under 
§  725.235(a),  which  may  be  associated 
with  the  microorganism.  The 
notification  must  be  made  in  accordance 
with  §  725.235tb). 

§  725.235    Conditions  of  exemption  for 
activitiee  conducted  inside  a  structure. 

(a)  Determination  of  risks.  To 
determine  whether  notification  under 
§  725.234(e)  is  required,  the 
manufacturer,  importer,  or  processor 
must  do  one  of  the  following: 

(1)  For  research  conducted  in 
accordance  vnth  the  NIH  Guidelines, 
the  manufacturer,  importer,  or  processor 
must  meet  the  conditions  laid  out  at  IV- 
B-4-d  of  the  NIH  Guidelines?or 

(2)  For  all  other  research  conducted  in 
accordance  with  §  725.234,  the 
manufacturer,  importer,  or  processor 
must  review  and  evaluate  the  following 
information  to  determine  whether  there 
is  reason  to  believe  there  is  any  risk  to 
health  which  may  be  associated  with 
the  microorganism: 

(i)  Information  in  its  possession  or 
control  concerning  any  significant 
adverse  reaction  of  persons  exposed  to 
the  microorganism  which  may 
reasonably  be  associated  with  such 
exposure. 

(ii)  Information  provided  to  the 
manufactiirer,  importer,  or  processor  by 
a  supplier  or  any  other  person 
concerning  a  health  risk  believed  to  be 
associated  with  the  microorganism. 

(ill)  Health  and  environmental  efiiects 
data  in  its  possession  or  control 
concerning  the  microorganism. 

(iv)  Information  on  health  effects 
which  accompanies  any  EPA  rule  or 
order  issued  under  TSCA  section  4,  5, 
or  6  of  the  Act  that  applies  to  the 
microorganism  and  of  which  the 
manufacturer,  importer,  or  processor 
has  knowledge. 

(b)  Notification  to  employees  and 
others.  (1)  The  manufacturer,  importer, 
or  processor  must  notify  the  persons 
identified  in  §  725.234(e)  by  means  of  a 
container  labeling  system,  conspicuous 
placement  of  notices  in  areas  where 
exposure  may  occiir,  written 
notification  to  each  person  potentially 
exposed,  or  any  other  method  of 
notification  which  adequately  informs 
persons  of  health  risks  which  the 
manufacturer,  importer,  or  processor 
has  reason  to  believe  may  be  associated 


with  the  microorganism,  as  determined 
under  paragraph  (a)  of  this  section. 

(2)  If  the  manufacturer,  importer,  or 
processor  distributes  a  microorganism 
manufactured,  imported,  or  processed 
under  this  section  to  persons  not  in  its 
employ,  the  manufacturer,  importer,  or 
processor  must  in  written  form: 

(i)  Notify  those  persons  that  the 
microorganism  is  to  be  used  only  for 
research  and  development  purposes  and 
the  requirements  of  §  725.234  are  to  be 
met. 

(ii)  Provide  the  notice  of  health  risks 
specified  in  paragraph  (b)(1)  of  this 
section. 

(3)  The  adequacy  of  any  notification 
under  this  section  is  the  responsibility 
of  the  manufacturer,  importer,  or 
processor. 

(c)  Recordkeeping.  (1)  For  research 
conducted  in  accordance  with  the  NIH 
Guidelines,  a  person  who  manufactures, 
imports,  or  processes  a  microorganism 
under  this  section  must  retain  the 
following  records: 

(i)  Documentation  that  the  NIH 
Guidelines  have  been  adhered  to.  Such 
documentation  shall  include: 

(A)  For  experiments  subject  to 
Institutional  Biosafety  Committee 
review,  or  notification  simultaneous 
with  initiation  of  the  experiment,  the 
information  submitted  for  review  or 
notification,  along  with  standard 
laboratory  records,  shall  satisfy  the 
recordkeeping  requirements  specified  in 
§  725.234(d)(3). 

(B)  For  experiments  exempt  from 
Institutional  Biosafety  Committee 
review  or  notification  simultaneous 
with  initiation  of  the  experiment, 
documentation  of  the  exemption,  along 
with  standard  laboratory  records,  shall 
satisfy  the  recordkeeping  requirement 
specified  in  §  725.234(d)(3). 

(ii)  Documentation  of  how  the 
following  requirements  are  satisfied 
under  the  NIH  Guidelines: 

(A)  Copies  or  citations  to  information 
reviewed  and  evaluated  to  determine 
the  need  to  make  any  notification  of 
risk. 

(B)  Docuimentation  of  the  nature  and 
method  of  notification  of  risk,  including 
copies  of  any  labels  or  written  notices 
used. 

(C)  The  names  and  addresses  of  any 
persons  other  than  the  manufacturer, 
importer,  or  processor  to  whom  the 
substance  is  distributed,  the  identity  of 
the  microorganism,  the  amount 
distributed,  and  copies  of  the 
notifications  required. 

(2)  For  all  other  research  conducted  in 
accordance  with  §  725.234,  a  person 
who  manufacturers,  imports,  or 
processes  a  microorganism  under  this 


section,  must  maintain  the  following 
records: 

(i)  Records  describing  selection  and 
use  of  containment  and/or  inactivation 
controls  required  by  §  725.234(d)(3)  and 
certification  by  an  authorized  official 
required  by  §  725.234(d)(2)  for  each 
microorganism. 

(ii)  Copies  or  citations  to  information 
reviewed  and  evaluated  under 
paragraph. (a)  of  this  section  to 
determine  the  need  to  make  any 
notification  of  risk. 

(iii)  Docxunentation  of  the  nature  and 
method  of  notification  under  paragraph 
(b)(1)  of  this  section,  including  copies  of 
any  labels  or  written  notices  used. 

(iv)  The  names  and  addresses  of  any 
persons  other  than  the  manufacturer, 
importer,  or  processor  to  whom  the 
substance  is  distributed,  the  identity  of 
the  microorganism,  the  amount 
distributed,  and  copies  of  the 
notifications  required  under  paragraph 
(b)(2)  of  this  section. 

§725.238    Activities  conducted  outside  a 
structure. 

(a)  Exemption.  (1)  Research  and 
development  activities  involving 
intentional  testing  in  the  environment  of 
certain  microorganisms  listed  in 

§  725.239  may  be  conducted  without 
prior  review  by  EPA  if  all  of  the 
conditions  of  this  section  and  §  725.239 
are  met. 

(2)  The  research  and  development 
activity  involving  a  microorganism 
listed  in  §  725.239  must  be  conducted 
by,  or  direcUy  under  the  supervision  of, 
a  technically  qualified  individual,  as 
defined  in  §725.3. 

(b)  Certification.  To  be  eligible  for  the 
exemption  under  this  section,  a 
manufacturer  or  importer  must  submit 
to  EPA  prior  to  initiation  of  the  activity 
a  document  signed  by  an  authorized 
official  containing  the  following 
information: 

(1)  Name,  address,  and  telephone 
number  of  the  manufacturer  or  importer. 

(2)  Location,  estimated  duration,  and 
planned  start  date  of  the  test. 

(3)  Certification  of  the  following: 

(i)  Compliance  with  the  conditions  of 
the  exemption  specified  for  the 
microorganism  in  §  725.239. 

(ii)  If  state  and/or  local  authorities 
have  been  notified  of  the  activity, 
evidence  of  notification. 

(c)  Recordkeeping.  Persons  who 
conduct  research  and  development 
activities  under  this  section  must 
comply  with  the  recordkeeping 
requirements  of  §  725.65  and  retain 
documentation  that  supports  their 
compliance  with  the  requirements  of 
this  section  and  the  specific 
requirements  for  the  microorganism 
listed  in  §  725.239. 
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f  725.239    Use  of  specific  microorganisms 
in  activities  conducted  outside  a  structure. 

(a)  Rmdyrhizobium  japonicum.  To 
qualify  for  an  exemption  under  this 
section,  all  of  the  follov<ring  conditions 
must  be  met  for  a  test  involving 
Bradyrhizobium  japonicum: 

(1)  Characteristics  of  recipient 
microorganism.  The  recipient 
microorganism  is  limited  to  strains  of 
Bradyrhizobium  japonicum. 

(2)  Modification  of  traits,  (i)  The 
introduced  genetic  material  must  meet 
the  criteria  for  poorly  mobilizable  listed 
in  §  725.421(c). 

(ii)  The  introduced  genetic  material 
must  consist  only  of  the  following 
components: 

(A)  The  structural  gene(s)  of  interest, 
which  have  the  following  limitations: 

(1)  For  structural  genes  encoding 
marker  sequences,  the  gene  is  limited  to 
the  aadH  gene,  which  confers  resistance 
to  the  antibiotics  streptomycin  and 
spectinomycin. 

(2)  For  traits  other  than  antibiotic 
resistance,  the  structural  gene  must  be 
limited  to  the  genera  Bradyrhizobium 
and  Rhizobium. 

(B)  The  regiilatory  sequences 
permitting  the  expression  of  solely  the 
gene(s)  of  interest. 

(C)  Associated  nucleotide  sequences 
needed  to  move  genetic  material, 
including  linkers,  homopolymers, 
adaptors,  transposons,  insertion 
sequences,  and  restriction  enzyme  sites. 

U3)  The  vector  nucleotide  sequences 
needed  for  vector  transfer. 

(E)  The  vector  nucleotide  sequences 
needed  for  vector  maintenance. 

(3)  Limitations  on  exposure,  (i)  The 
test  site  area  must  be  no  more  than  10 
terrestrial  acres. 

(ii)  The  technically  qualified 
individual  must  select  appropriate 
methods  to  limit  the  dissemination  of 
modified  Bradyrhizobium  japonicum. 

(b)  Rhizobium  meliloti.  To  qualify  for 
an  exemption  under  this  section,  all  of 
the  follovtring  conditions  must  be  met 
for  a  test  involving  Rhizobium  meliloti: 

(1)  Characteristics  of  recipient 
microorganism.  The  recipient 
microorganism  is  limited  to  strains  of 
Rhizobium  meliloti. 

(2)  Modification  of  traits,  (i)  The 
introduced  genetic  material  must  meet 
the  criteria  for  poorly  mobilizable  listed 
in  §  725.421(c)  of  Uiis  part. 

(ii)  The  introduced  genetic  material 
must  consist  only  of  the  following 
components: 

(A)  The  structural  gene(s)  of  interest, 
which  have  the  following  limitations: 

(I)  For  structural  genes  encoding 
marker  sequences,  the  gene  is  limited  to 
the  aadH  gene,  which  confers  resistance 
to  the  antibiotics  streptomycin  and 
spectinomycin. 


(2)  For  traits  other  than  antibiotic 
resistance,  the  structural  gene  must  be 
limited  to  the  genera  Bradyrhizobium 
and  Rhizobium. 

(B)  The  regulatory  sequences 
permitting  the  expression  of  solely  the 
gene(8)  of  interest. 

(C)  Associated  nucleotide  sequences 
needed  to  move  genetic  material, 
including  linkers,  homopolymers, 
adaptors,  transposons,  insertion 
sequences,  and  restriction  enzyme  sites. 

(D)  The  vector  nucleotide  sequences 
needed  for  vector  transfer. 

(E)  The  vector  nucleotide  sequences 
needed  for  vector  maintenance. 

(3)  Limitations  on  exposure,  (i)  The 
test  site  area  must  be  no  more  than  10 
terrestrial  acres. 

(ii)  The  technically  qualified 
individual  must  select  appropriate 
methods  to  limit  the  dissemination  of 
modified  Rhizobium  meliloti. 

§725.250    Procedural  requirements  for  the 
TERA. 

General  requirements  for  all 
submissions  under  this  part  are 
contained  in  subparts  A  through  C  of 
this  part.  In  addition,  the  following 
requirements  apply  to  TERAs  submitted 
under  this  subpart: 

(a)  When  to  submit  the  TERA.  Each 
person  who  is  eligible  to  submit  a  TERA 
under  this  subpart  must  submit  the 
TERA  at  least  60  calendar  days  before 
the  person  intends  to  initiate  the 
proposed  research  and  development 
activity.  

(b)  Contents  of  the  TERA.  Each  person 
who  submits  a  TERA  under  this  subpaft 
must  provide  the  information  and  test 
data  described  in  §§  725.255  and 
725.260.  In  addition,  the  submitter  must 
supply  sufficient  information  to  enable 
EPA  to  evaluate  the  effects  of  all 
activities  for  which  approval  is 
requested.  

(c)  A  person  may  submit  a  TERA  for 
one  or  more  microorganisms  and  one  or 
more  research  and  development 
activities,  including  a  research  program. 

(d)  EPA  will  either  approve  the  TERA, 
with  or  without  conditions,  or 
disapprove  it  under  procedures 
established  in  this  subpart. 

(e)  The  manufectiurer,  importer,  or 
processor  who  receives  a  TERA 
approval  must  comply  with  all  terms  of 
the  approval,  as  well  as  conditions 
described  in  the  TERA,  and  remains 
liable  for  compliance  with  all  terms  and 
conditions,  regardless  of  who  conducts 
the  research  and  development  activity. 
Any  person  conducting  the  research  and 
development  activity  approved  under 
the  TERA  must  comply  with  all  terms 
of  the  TERA  approval,  as  well  as  the 
conditions  described  in  the  TERA. 


(f)  Recordkeeping.  Persons  submitting 
a  TERA  must  comply  with  the 
recordkeeping  requirements  of  §  725.65. 
In  addition,  the  following  requirements 
apply  to  TERAs: 

(1)  Each  person  submitting  a  TERA 
under  this  part  must  retain 
documentation  of  information  contained 
in  the  TERA  for  a  period  of  3  years  from 
the  date  that  the  results  of  the  study  are 
submitted  to  the  Agency. 

(2)  Summaries  ofall  data, 
conclusions,  and  reports  resulting  from 
the  conduct  of  the  research  and 
development  activity  under  the  TERA 
must  be  submitted  to  the  EPA  address 
identified  in  §  725.25(c)  within  1  year  of 
the  termination  of  the  activity. 

§725.255    Information  to  be  included  in  ttte 
TERA. 

(a)  To  review  a  TERA.  EPA  must  have 
sufficient  information  to  permit  a 
reasoned  evaluation  of  the  health  and 
environmental  effects  of  the  planned 
test  in  the  environment.  The  person 
seeking  EPA  approval  must  submit  all 
information  known  to  or  reasonably 
ascertainable  by  the  submitter  on  the 
microorganism(s)  and  the  research  and 
development  activity,  including 
information  not  listed  in  paragraphs  (c). 
(d),  and  (e)  of  this  section  that  the 
person  believes  will  be  useful  for  EPA's 
risk  assessment.  The  TERA  must  be  in 
writing  and  must  include  at  least  the 
information  described  in  the  following    - 
paragraphs. 

(b)  Wnen  specific  information  is  not 
submitted,  an  explanation  of  why  such 
information  is  not  available  or  not 
applicable  must  be  included. 

(c)  Persons  applying  for  a  TERA,  must 
include  the  submitter  identification  and 
microorganism  identity  information 
required  for  MCANs  in  §  725.155(c). 
(d)(1),  and  (d)(2). 

(d)  Persons  applying  for  a  TERA  must 
submit  phenot3^ic  and  ecological 
characteristics  information  required  in 
§  725.155(d)(3)  as  it  relates  directiy  to 
the  corulitions  of  the  proposed  research 
and  development  activity. 

(e)  Persons  applying  for  a  TERA  must 
also  submit  the  following  information 
about  the  proposed  research  and 
development  activity: 

(1)  A  detailed  description  of  the 
proposed  research  and  development 
activity,  (i)  The  objectives  and 
significance  of  the  activity  and  a 
rationale  for  testing  the  microorganisms 
in  the  environment. 

(ii)  Number  of  microorganisms 
released  (including  viability  per  volume 
if  applicable)  and  the  method(s)  of 
application  or  release. 

(iii)  Characteristics  of  the  test  site(s). 
including  location,  geographical. 
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physical,  chemical,  and  biological 
featiires,  proximity  to  human  habitation 
or  activity,  and  description  of  site 
characteristics  that  would  influence 
dispersal  or  confinement 

(iv)  Target  organisms  (if  the 
microaiganism(s)  to  be  tested  has  an 
intended  target),  including 
identification  of  each  target  organism 
and  anticipated  mechanism  and  result 
of  interaction.  * 

(v)  Planned  start  date  and  diuation  of 
each  activity. 

(vi)  If  State  and/or  local  authorities 
have  been  notified  of  the  activity, 
evidence  of  notification. 

(2)  Information  on  monitoring, 
confinement,  mitigation,  and  emergency 
termination  procedures,  (i)  Confinement 
procedures  for  the  activity,  access  and 
seciuity  measures,  and  procedures  for 
routine  termination  of  the  activity. 

(ii)  Mitigation  and  emergency 
procedures. 

(iii)  Measiues  to  detect  and  control 
potential  adverse  efiiects. 

(iv)  Name  of  principal  investigator 
and  chief  of  site  personnel  responsible 
for  emergency  procedures. 

(v)  Personal  protective  equipment, 
engineering  controls,  and  procedures  to 
be  followed  to  minimize  dispersion  of 
the  microorganism(s)  by  people, 
machinery,  or  equipment 

(vi)  Procedures  for  disposal  of  any 
articles,  waste,  clothing,  machinery,  or 
other  equipment  involved  in  the 
experimental  release,  including 
methods  for  inactivation  of  the 
microorganism(s),  containment, 
disinfection,  and  disposal  of 
contaminated  items. 

$725,260    Sobmisslon  of  health  and 
environmental  effects  data. 

Each  TERA  must  contain  all  available 
data  concerning  actual  or  potential 
effects  on  health  or  the  environment  of 
the  new  microorganism  that  are  in  the 
possession  or  control  of  the  submitter 
and  a  description  of  other  data  known 
to  or  reasonably  ascertainable  by  the 
submitter  that  will  permit  a  reasoned 
evaluation  of  the  planned  test  in  the 
environment.  The  data  must  be  reported 
in  the  manner  described  in 
§  725.160(a)(3)  and  (b)(3). 

§725.270    EPA  review  of  the  TERA. 

General  procedures  for  review  of  all 
submissions  under  this  part  are 
contained  in  §§  725.28  through  725.60. 
In  addition,  the  following  procedures 
apply  to  EPA  review  of  applications 
submitted  under  this  subpart: 

(a)  Length  of  the  review  period.  (1) 
The  review  period  for  the  TERA  will  be 
60  days  from  the  date  the  Document 
Control  Officer  for  the  OfBce  of 


Pollution  Prevention  and  Toxics 
receives  a  complete  TERA,  or  the  date 
EPA  determines  the  TERA  is  complete 
under  §  725.33,  unless  EPA  finds  good 
cause  for  an  extension  under  §  725.56. 

(2)  A  submitter  shall  not  proceed  with 
the  research  and  development  activity 
described  in  the  TERA  unless  and  until 
EPA  provides  written  approval  of  the 
TERA.  A  submitter  may  receive  early 
approval  if  a  review  is  completed  in  less 
than  60  days. 

(b)  EPA  decision  regarding  proposed 
TERA  activity.  (1)  A  decision 
concerning  a  TERA  under  this  subpart 
will  be  made  by  the  Administrator,  or  a 
designee. 

(2)  If  EPA  determines  that  the 
proposed  research  and  development 
activity  for  the  microorganism  does  not 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment,  EPA  will 
notify  the  submitter  that  the  TERA  is 
approved  and  that  the  submitter  can 
proceed  with  the  proposed  research  and 
development  activity  described  in  the 
TERA. 

(3)  EPA  may  include  requirements 
and  conditions  in  its  approval  of  the 
TERA  that  would  be  stated  in  the  TERA 
approval  under  paragraph  (c)  of  this 
section. 

(4)  If  EPA  concludes  that  it  cannot 
determine  that  the  proposed  research 
and  development  activity  described  in 
the  TERA  will  not  present  an 
imreasonable  risk  of  injury  to  health  or 
the  environment,  EPA  will  deny  the 
TERA  and  will  provide  reasons  for  the 
denial  in  writing. 

(c)  TERA  approval.  (1)  A  TERA 
approval  issued  by  EPA  under  this 
section  is  legally  binding  on  the  TERA 
submitter. 

(2)  When  EPA  approves  a  TERA,  the 
submitter  must  conduct  the  research 
and  development  activity  only  as 
described  in  the  TERA  and  in 
accordance  with  any  requirements  and 
conditions  prescribed  by  EPA  in  its 
approval  of  the  TERA. 

(3)  Any  person  who  fails  to  conduct 
the  research  and  development  activity 
as  described  in  the  TERA  and  in 
accordance  with  any  requirements  and 
conditions  prescribed  by  EPA  in  its 
approval  of  the  TERA  under  this 
section,  shall  be  in  violation  of  sections 
5  and  15  of  the  Act  and  be  subject  to 
civil  and  criminal  penalties  under 
section  16  of  the  Act. 

§  725.288    Revocation  or  modification  of 
TEFtA  approval. 

(a)  Significant  questions  about  risk. 
(1)  If,  after  approval  of  a  TERA  under 
this  subpart,  EPA  receives  information 
which  raises  significant  questions  about 
EPA's  determination  that  the  activity 


does  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment, 
EPA  will  notify  the  submitter  in  writing 
of  those  questions. 

(2)  The  submitter  may,  wit&in  10  days 
of  receipt  of  EPA's  notice,  provide  in 
writing  additional  information  or 
argtunents  concerning  the  significance 
of  the  questions  and  whether  EPA 
should  modify  or  revoke  the  approval  of 
the  TERA. 

(3)  After  considering  any  such 
information  and  arguments,  EPA  will 
decide  whether  to  change  its 
determination  regarding  approval  of  the 
TERA. 

(i)  If  EPA  determines  that  the  activity 
will  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment,  it 
will  notify  the  submitter  in  writing.  To 
make  this  finding,  EPA  may  prescribe 
additional  conditions  which  must  be 
followed  by  the  submitter. 

(ii)  If  EPA  determines  that  it  can  no 
longer  conclude  that  the  activity  will 
not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment,  it 
will  notify  the  submitter  in  writing  that 
EPA  is  revoking  its  approval  and  state 
its  reasons.  In  that  event,  the  submitter 
must  terminate  the  research  and 
development  activity  within  48  hours  of 
receipt  of  the  notice  in  accordance  with 
directions  provided  by  EPA  in  the 
notice. 

(b)  Evidence  of  unreasonable  risk.  (1) 
If,  after  approval  of  a  TERA  under  this 
subpart,  EPA  determines  that  the 
proposed  research  and  development 
activity  will  present  an  unreasonable 
risk  of  injury  to  health  or  the 
environment,  EPA  will  notify  the 
submitter  in  writing  and  state  its 
reasons. 

(2)  In  the  notice,  EPA  may  prescribe 
additional  safeguards  to  address  or 
reduce  the  risk,  or  may  instruct  the 
submitter  to  suspend  the  research  and 
development  activities. 

(3)  Within  48  hours,  the  submitter 
must  implement  the  instructions 
contained  in  the  notice.  The  submitter 
may  then  submit  additional  information 
or  arguments  concerning  the  matters 
raised  by  EPA  and  whether  EPA  should 
modify  or  revoke  the  approval  of  the 
TERA  in  accordance  with  paragraph 
(a)(2)  of  this  section. 

(4)  EPA  will  consider  the  information 
and  arguments  in  accordance  with 
paragraph  (a)(3)  of  this  section. 

(5)  Following  consideration  of  the 
information  and  arguments  under 
paragraph  (a)(3)  of  this  section,  if  EPA 
notifies  the  submitter  that  the  R&D 
activity  must  be  suspended  or 
terminted,  the  submitter  may  resume 
the  activity  only  upon  written  notice 
from  EPA  that  EPA  has  approved 
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resumption  of  the  activity.  In  approving 
resiunption  of  an  activity,  EPA  may 
prescribe  additional  conditions  which 
must  be  followed  by  the  submitter. 

(c)  Modifications.  If,  after  approval  of 
a  TERA  under  this  subpart,  the 
submitter  concludes  that  it  is  necessary 
to  alter  the  conduct  of  the  research  and 
development  activity  in  a  maimer  which 
would  result  in  the  activity  being 
different  from  that  described  in  the 
TERA  agreement  and  any  conditions 
EPA  prescribed  in  its  approval,  the 
submitter  must  inform  the  K'A  contK:t 
for  the  TERA  and  may  not  modify  the 
activity  without  the  approval  of  EPA. 

Subpart  F— £xempHens  for  Tast  Marketing 

$725,300    Scop*  and  purpoM. 

(a)  This  subpart  describes  exemptions 
bom  the  reporting  requirements  under 
subpart  D  of  this  part  for  test  marketing 
activities  involving  microorganisms. 

(b)  In  lieu  of  complying  with  subpart 
D  of  this  part,  persons  described  in 

§  725.305  may  submit  an  application  for 
a  test  marketing  exemption  (TME). 

(c)  Submission  requirements  specific 
for  TME  applications  are  described  at 
§725.350. 

(d)  Data  requirements  for  TME 
applications  are  set  forth  in  §  725.355. 

(e)  EPA  review  procedures  specific  for 
TMEs  are  set  forth  in  §  725.370. 

(f)  Subparts  A  through  C  of  this  part 
apply  to  any  submission  under  this 
subpart. 

$725,305    Persons  who  may  apply  under 
this  subpart 

A  person  identified  in  this  section 
may  apply  for  a  test  marketing 
exemption.  EPA  may  grant  the 
exemption  if  the  person  demonstrates 
that  the  microorganism  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment  as  a  result  of  the  test 
marketing.  A  person  may  apply  under 
this  subpart  for  the  following  test 
marketing  activities: 

(a)  A  person  who  intends  to 
manufacture  or  import  for  commercial 
purposes  a  new  microorganism. 

(b)  A  person  who  intends  to 
manufactiue,  import,  or  process  for 
commercial  purposes  a  microorganism 
identified  in  subpart  M  of  this  part  for 
a  significant  new  use. 

$725,350    Procedural  requhements  for  this 
sul)part 

General  requirements  for  all 
submissions  under  this  part  are 
contained  in  subparts  A  through  C  of  *^ 
this  part  In  addition,  the  following 
requirements  apply  to  applications 
submitted  under  this  subpart: 

(a)  Prenotice  consultation.  EPA 
strongly  suggests  that  for  a  TME,  the 


applicant  contact  EPA  for  a  prenotice 
consultation  regarding  eligibility  for  a 
TME. 

(b)  When  to  submit  a  TME 
application.  Each  person  who  is  eligible 
to  apply  for  a  TME  under  this  subpart 
must  submit  the  application  at  leas'  45 
calendar  days  before  the  person  intends 
to  commence  the  test  marketing  activity. 

(c)  Recordkeeping.  Each  person  who 
is  granted  a  TME  must  comply  with  the 
recordkeeping  requirements  of  §  725.65. 
In  addition,  any  person  who  obtains  a 
TME  must  retain  documentation  of 
compliance  with  any  restrictions 
imposed  by  EPA  when  it  grants  the 
TME.  This  information  must  be  retained 
for  3  years  from  the  final  date  of 
manufacture  or  import  under  the 
exemption. 

$725,355    Information  to  be  indudod  in  the 
TME  application. 

(a)  To  review  a  TME  application,  EPA 
must  have  sufficient  information  to 
permit  a  reasoned  evaluation  of  the 
health  and  environmental  effects  of  the 
planned  test  marketing  activity.  The 
person  seeking  EPA  approval  must 
submit  all  information  known  to  or 
reasonably  ascertainable  by  the  person 
on  the  microorganism  and  the  test 
marketing  activity,  including 
information  not  listed  in  paragraphs  (c), 
(d),  and  (e)  of  this  section  that  the 
person  believes  will  demonstrate  that 
the  microorganism  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  enviroiunent  as  a  result  of  the  test 
marketing.  The  TME  application  must 
be  in  writing  and  must  include  at  least 
the  information  described  in  paragraphs 
(b),  (c),  (d),  and  (e)  of  this  section. 

(b)  When  specific  information  is  not 
submitted,  an  explanation  of  why  such 
information  is  not  available  or  not 
applicable  must  be  included. 

(c)  Persons  applying  for  a  TME  must 
submit  the  submitter  identification  and 
microorganism  identity  information 
required  for  MCANs  in  §  725.155(c), 
(d)(1),  and  (d)(2). 

(d)  Persons  applying  for  a  TME  must 
submit  phenot3^ic  and  ecological 
characteristics  information  required  in 
S  725.155(d)(3)  as  it  relates  directly  to 
the  conditions  of  the  proposed  test 
marketing  activity. 

(e)  Persons  applying  for  a  TME  must 
also  submit  the  foUowing  information 
about  the  proposed  test  marketing 
activity: 

(1)  Proposed  test  marketing  activity. 
(i)  The  maximum  qiiantity  of  the 
microorganism  which  the  applicant  will 
manu&cture  or  import  for  test 
marketing. 


(ii)  The  maximum  number  of  persons 
who  may  be  provided  the 
microorganism  during  test  marketing. 

(iii)  The  maximum  number  of  persons 
who  may  be  exposed  to  the 
microorganism  as  a  result  of  test 
mnrifftting,  including  information 
regarding  duration  and  route  of  such 
exposures. 

(iv)  A  description  of  the  test 
marketing  activity,  including  its 
duration  and  how  it  can  be 
distinguished  from  full-scale 
commercial  production  and  research 
and  development  activities. 

(2)  Health  and  envirorunental  effects 
data.  All  existing  data  regarding  health 
and  enviroiunental  effects  of  the 
microorganism  must  be  reported  in 
accordance  with  §  725.160. 

$725,370    EPA  review  of  the  TME 
appUceUon. 

General  procedures  for  review  of  all 
submissions  under  this  part  are 
contained  in  §§  725.28  through  725.60. 
In  addition,  the  following  procedures 
apply  to  EPA  review  of  TME 
applications  submitted  under  this 
subpart: 

(a)  No  later  than  45  days  after  EPA 
receives  a  TME,  the  Agency  will  either 
approve  or  deny  the  application. 

(b)  A  submitter  may  only  proceed 
with  test  marketing  activities  after 
receipt  of  EPA  approval. 

(c)  In  approving  a  TME  application, 
EPA  may  impose  any  restrictions 
necessary  to  ensure  that  the 
microorganism  will  not  present  an 
unreasonable  risk  of  injury  to  health  and 
the  environment  as  a  result  of  test 
marketing. 

Subpart  G— General  Exemptions  for  New 
Microorganisms 

$725,400    Scope  and  purpose. 

(a)  This  subpart  describes  exemptions 
fit>m  reporting  under  subpart  D  of  this 
part,  and  from  review  under  this  part 
altogether,  for  manufacturing  and 
importing  of  certain  new 
microorganisms  for  commercial 
purposes. 

(b)  Recipient  microorganisms  eligible 
for  the  tiered  exemption  from  review 
under  this  part  are  listed  in  §  725.420. 

(c)  Criteria  for  the  introduced  genetic 
material  contained  in  the  new 
microorganisms  are  described  in 
§725.421. 

(d)  Physical  containment  and  control 
technologies  are  described  in  §  725.422. 

(e)  The  conditions  for  the  Tier  I 
exemption  are  listed  in  §  725.424. 

(f)  In  lieu  of  complying  with  subpart 
D  of  this  part,  persons  using  recipient 
microorganisms  eligible  for  the  tiered 
exemption  may  submit  a  Tier  II 
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exemption  request.  The  limited 
reporting  requirements  for  the  Tier  II 
exemption,  including  data 
requirements,  are  described  in 
§S  725.450  and  725.455. 

(g)  EPA  review  procedures  for  the  Tier 
n  exemption  are  set  forth  in  §  725.470. 

(h)  Subparts  A  through  C  of  this  part 
apply  to  any  submission  under  this 
subpiiurt 

1725.420  riaclpleot  microorganisins. 

The  following  recipient 
microorganisms  are  eligible  for  either 
exemption  under  this  subpart: 

(a)  Acetobacter  aceti. 

(b)  Aspergillus  niger. 

(c)  Aspergillus  oryzae. 

(d)  Bacillus  licheniformis. 

(e)  Bacillus  subtilis. 

(f)  Clostridium  acetobutylicum. 

(g)  Escherichia  coli  K-12. 
(h)  Penicillium  roqueforti. 

(i)  Sacchawmyces  cerevisiae. 
(j)  Sacchammyces  uvamm. 

1725.421  Introdiiced  genetic  HMleriaL 

For  a  new  microorganism  to  qualify 
for  either  exemption  under  this  subpart, 
introduced  genetic  material  must  meet 
all  of  the  criteria  listed  in  this  section. 

(a)  Limited  in  size.  The  introduced 
genetic  material  must  consist  only  of  the 
following: 

(1)  The  structiual  gene(s)  of  interest 

(2)  The  regulatory  sequences 
permitting  the  expression  of  solely  the 
gene(s)  of  interest. 

(3)  Associated  nucleotide  sequences 
needed  to  move  genetic  material, 
including  linkers,  homopolymers, 
adaptors,  transposons.  insertion 
sequences,  and  restriction  enzyme  sites. 

(4)  The  nucleotide  sequences  needed 
for  vector  transfer. 

(5)  The  nucleotide  sequences  needed 
for  vector  maintenance. 

(b)  Well-characterized.  For  introduced 
genetic  material,  well-characterized 
means  that  the  following  have  been 
determined: 

(1)  The  function  of  all  of  the  products 
expressed  from  the  stnictiual  gene(s). 

(2)  The  function  of  sequences  that 
participate  in  the  regulation  of 
expression  of  the  structiiral  gene(s). 

(3)  The  presence  or  absence  of 
associated  nucleotide  sequences  and 
their  associated  functions,  where 
associated  nucleotide  sequences  are 
those  sequences  needed  to  move  genetic 
material  including  linkers, 
homopoljnners,  adaptors,  transposons, 
insertion  sequences,  and  restriction 
enzyme  sites. 

(c)  Poorly  mobilizable.  The  ability  of 
the  introduced  genetic  material  to  be 
transferred  and  mobilized  is  inactivated, 
with  a  resulting  frequency  of  transfer  of 


less  than  10-*  transfiar  events  per 
recipient 

(d)  Free  of  certain  sequences.  (1)  The 
introduced  genetic  material  must  not 
contain  a  functional  portion  of  any  of 
the  toxin-encoding  sequences  described 
in  this  paragraph  (d). 

(i)  For  the  purposes  of  this  section,  a 
functional  portion  of  a  toxin-encoding 
sequence  means  any  sequence  which 
codes  for  a  polypeptide  that  has  one  of 
the  following  effects: 

(A)  It  directiy  or  indirectly  contributes 
to  toxic  eSiacts  in  humans.  Directiy 
contributes  to  toxic  effects  in  humans 
means  those  sequences  encoding 
polypeptides  that  have  direct  toxicity  to 
target  cells.  An  example  of  a  sequence 
which  directiy  contributes  to  toxic 
effects  in  humans  is  one  which  encodes 
the  portion  of  diphtheria  toxin,  listed  in 
paragraph  (d)(2)  of  this  section,  capable 
of  interacting  with  elongation  factor  2, 
leading  to  inhibition  of  protein 
synthesis  in  target  respiratory,  heart, 
kidney,  and  nerve  tissues.  Indirectiy 
contributes  to  toxic  efiiocts  in  humans 
means  a  sequence  whose  encoded 
polypeptide  is  not  directiy  toxic  to 
target  cells,  yet  still  adversely  affects 
humans.  An  example  of  a  sequence 
which  indirectiy  contributes  to  toxic 
effects  is  the  sequence  which  encodes 
the  portion  of  the  botulinum  toxin, 
listed  in  paragraph  (d)(3)  of  this  section, 
capable  of  blocking  the  release  of 
acetylcholine  from  gangliosides. 
Botulinum  toxin  affects  neuromuscular 
junctions  by  its  blockage  of 
acetylcholine  release,  leading  to 
irreversible  relaxation  of  muscles  and 
respiratory  arrest. 

(B)  It  binds  a  toxin  or  toxin  precursor 
to  target  human  cells. 

(C)  It  facilitates  intracellular  transport 
of  a  toxin  in  target  human  cells. 

(ii)  While  these  toxins  are  listed  (with 
synonyms  in  parentheses)  in  paragraphs 
(d)(2)  Uirough  (d)(7)  of  tiiis  section 
according  to  the  source  organism,  it  is 
use  of  the  nucleotide  sequences  that 
encode  the  toxins  that  is  being  restricted 
and  not  the  use  of  the  source  organisms. 
The  source  organisms  are  listed  to 
provide  specificity  in  identification  of 
sequences  whose  use  is  restricted. 
Although  similar  or  identical  sequences 
may  be  isolated  from  organisms  other 
than  those  listed  below  in  paragraphs 
(d)(2)  Uirough  (d)(7)  of  Uiis  section, 
these  comparable  toxin  sequences. 
regardless  of  the  organism  from  which 
they  are  derived,  must  not  be  included 
in  the  introduced  genetic  material. 

(2)  Sequences  for  protein  synthesis 
inhibitor. 


Sequence  Source 

Corynebacterium 
(^theriae  &  C. 
ulcerans 

Pseudomonas 
aeruginosa 

ShigeUa  dysenteriae 


Abfus  precatorius, 

seeds 
Ridnus  communis, 

seeds 


Toxin  Name 
Diptittieria  toxin 

Exotoxin  A 

Shigella  toxin  (Shiga 
toxin,  Shigella 
dysenteriae  type  I 
toxin,  Vero  cell 
toxin) 

Atxin 

Ridn 


(3)  Sequences  for  neurotoxins. 


Sequence  Source 
Ctostridkjm  botuKnum 


Clostridium  tetani 

Proteus  mirabiHs 
Staphykxxxcus 

aureus 
Yersinia  pestis 

Snake  toxins 
Bur)ganjs  caeruleus 
Bungarus  muttidnctus 

Crolahjsspp. 

Dendroaspis  viridis 
Naja  naja  varieties 
Notechia  scutatus 

Oxyuranus  scuteMatus 

lnveftet>rate  toxins 
Chironex  fleckeri 
Androctnus  austraHs 
Centwroides 

sculpturatus 


Toxin  Name 

Neurotoxins  A  B.  CI. 

D.  E.  F.  G 

(Botulinum  toxins, 

botulinal  toxins) 
Tetanus  toxin 

(tetanospasmin) 
Neurotoxin 
Alpha  toxin  (alpha 

tystn) 
Murine  toxin 

Caeaileotoxin 
Beta-bungarotoxin 

(phospholipase) 
Crotoxin 

(phospholipase; 
Neurotoxin 
Neurotoxin 
Notexin 

(phospholipase) 
Taipoxin 

Neurotoxin 
Neurotoxin 
Neurotoxin 


(4)  Sequences  for  oxygen  labile 
cytolysins. 


Sequence  Source 

Bacillus  aJve 
BacHlus  cereus 
Badlus  laterosporus 
Bacillus  thuringiensis 
Clostridium 

tjifermentans 
Closlndium  tMtuUnum 
Clostridium  caproicum 
Clostridium  chauvoei 
Clostridium 

histolyticum 
Clostridium  rtovyi 
Closlridium 

oedematiens 


Toxin  Name 

Alveolysin 

Cereoiysin 

Laterosporotysin 

Thuringiolysin 

Lysin 

Lysin 
Lysin 

Delta-toxin 
Epsilorvtoxin 

Gamma-toxin 
Delta-toxin 


Enterobacteriaceae 
spp. 


Legionella 

pneurrmphila 
VH>rio  cticierae  & 

Vbrio  mimicus 


SequerK:e  Source 

Clostridium 

t)itermentans  h 

other  Clostridium 

spp 
Clostridium 

perfringens 


Corynebacterium 
pyogenes  i  ottter 
Corynetiacterium 
spp. 
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gases  released  from  the  structure,  and 
document  use  of  such  featiires. 

(f)  Use  systems  for  controlling 
dissemination  of  the  new 
microorganism  through  other  routes, 
and  dociunent  use  of  such  features. 

(g)  Have  in  place  emergency  clean-up 
procedures. 

S72S.424    Requirement*  for  the  Tier  I 
exemption. 

(a)  Conditions  of  exemption.  The 
manufacture  or  import  of  a  new 
microorganism  for  commercial  purposes 
is  not  subject  to  review  imder  this  part 
if  all  of  the  following  conditions  are  met 
for  all  activities  involving  the  new 
microorganism: 

(1)  The  recipient  microorganism  is 
listed  in  and  meets  any  requirements 
specified  in  §  725.420. 

(2)  The  introduced  genetic  material 
meets  the  criteria  under  §  725.421. 

(3)  The  physical  containment  and 
control  technologies  of  any  facility  in 
which  the  microorganism  will  be 
manufactured,  processed,  or  used  meet 
the  criteria  under  §  725.422. 

(4)  The  manufacturer  or  importer 
submits  a  certification  described  in 
paragraph  (b)  of  this  section  to  EPA  at 
least  10  days  before  commencing  initial 
manufecture  or  import  of  a  new 
microorganism  derived  from  a  recipient 
microorganism  listed  in  §  725.420. 

(5)  The  manufacturer  or  importer 
complies  with  the  recordkeeping 
requirements  of  §  725.65  and  maintains 
records  for  the  initial  and  subsequent 
uses  of  the  new  microorganism  that 
verify  compliance  with  the  following: 

(i)  The  certifications  made  in 
paragraph  (b)  of  this  section. 

(ii)  All  the  eligibility  criteria  for  the 
Tier  I  exemption  including  the  criteria 
for  the  recipient  microorganism,  the 
introduced  genetic  material,  the 
physical  contaiiunent  and  control  - 
technologies. 

(b)  Certification.  To  be  eligible  for  the 
Tier  I  exemption  under  this  subpart,  the 
manufactiuer  or  importer  must  submit 
to  EPA  a  document  signed  by  a 
responsible  company  ofBcial  containing 
the  information  listed  in  this  paragraph. 

(1)  Name  and  address  of  manufacturer 
or  importer. 

(2)  Date  when  manufacture  or  import 
is  expected  to  begin. 

(3)  The  identification  (genus,  species) 
of  the  recipient  microorganism  listed  in 
§  725.420  which  is  being  used  to  create 
the  new  microorganism  which  will  be 
used  under  the  conditions  of  the  Tier  I 
exemption. 

(4)  Certification  of  the  following: 
(i)  Compliance  with  the  introduced 

genetic  material  criteria  described  in 
§725.421. 


Sequence  Source 

Toxin  Name 

Sequence  Source 

Toxin  Name 

Clostridium 

Theta-loxin 

StaphylocoCbus 

Beta-lysin  (t>eta  toxin) 

perfringerK 

(Perlringolysin) 

aureus 

Clostridium  septicum 
Clostridium  sordellii 

Delta-toxin 
Lysin 

(7)  Sequences  that 
cytotoxins. 

ore  general 

Clostridium  tetani 

Tetanolysin 

Listeria 

Usteriotysin  (A  B) 

monocytoger}es 

Streptococcus 
pneumoniae 

Pneumolysin 

Sequence  Source 

Toxin  Name 

Streptococcus 

Streptolysin  0  (SLO) 

Adenia  digitata 

Modeccin 

pyogene 

Aeromonas 

Aerolysin  (t)eta-lysin. 

(5)  Sequences  for  toxins  affecting 

hydrophila 
Clostridium  diffidle 

cytotoxic  lysin) 
Cytotoxin  (toxin  B) 

memorane  pinctton 

Clostridium 

Beta-toxin;  Epsilon- 

perfringens 

toxin;  Kappa-toxin 

Escheridiia  coli  & 

Cytotoxin  (Shiga-iike 

ottier 

toxin,  Vero  cell 

Sequence  Source 

Toxin  Name 

Enterot>acteriaceae 

toxin) 

Bacillus  anthrads 

Edema  factor  (Fac- 

spp. 
Pseudomonas 

Proteases 

tors  1 II);  Lethal  fac- 

aeruginosa 

tor  (Factors  II  III) 

Staphylococcus 

Gamma  lysin 

Bacillus  cereus 

Enterotoxin 

aureus 

(Gamma  toxin); 

(diarrheagenic 

Enterotoxins  (SEA, 

toxin,  mouse  lethal 

SEB,  SEC.  SED 

factor) 

SEE);  Pyrogenic 

Bordetella  pertussis 

Adenylate  cyclase 

exotoxins  A  B; 

(Heat-labile  factor): 

Toxic  shock  syrv 

Pertussigen  (per- 

drome toxins 

tussis  toxin,  islet 

(TSST-1) 

activating  factor, 

Staphylococcus 

Leucocklin 

histamine  sensitiz- 

aureus & 

(leukocklln. 

ing  factor, 

Pseudomonas 

cytotoxin) 

lymphocytosis  pro- 

aenjginnaa 

moting  factor) 

Streptococcus 

Streptolysin  S  (SLS); 

Clostridium  botulinum 

C2  toxin 

pyogenes 

Erythrogenic  toxins 

Clostridium  diffidle 

Enterotoxin  (toxin  A) 

(scariet  fever  tox- 

Clostridium 

Beta-toxin;  Delta- 

ins,  pyrogenic 

perfringens 

toxin 

exotoxins) 

Esctienchia  coli  & 

Heat-labile 

Yersinia  enterocoHtica 

Heat-stable 

other 

enterotoxins  (LT); 

enterotoxins  (ST) 

Heat-stable 
enterotoxins  (STa, 
ST1  subtypes 
ST1aST1b;also 
STb,  STII) 
Cytolysin 

Cholera  toxin 
(choleragen) 


(6)  Sequences  that  affect  menibrane 
integrity. 


Toxin  Name 
Ledthinase 


Alpha-toxin 

(phospholipase  C, 

lecithinase); 

Enterotoxin 
Cytolysin 

(phospholipase  C), 

Ovis  toxin 

(sphingomyelinase 

D) 


§  72S.422    Physical  containment  and 
control  technologies. 

The  manu&cturer  must  meet  all  of  the 
following  criteria  for  physical 
contaiiunent  and  control  technologies 
for  any  facility  in  which  the  new 
microorganism  will  be  used  for  a  Tier  I 
exemption;  these  criteria  also  serve  as 
guidance  for  a  Tier  II  exemption. 

(a)  Use  a  structure  that  is  designed 
and  operated  to  contain  the  new 
microorganism. 

(b)  Control  access  to  the  structiire. 

(c)  Provide  written,  published,  and 
implemented  procedures  for  the  safety 
of  personnel  and  control  of  hygiene. 

(d)  Use  inactivation  proceaures 
demonstrated  and  dociunented  to  be 
effective  against  the  new  microorganism 
contained  in  liquid  and  solid  wastes 
prior  to  disposal  of  the  wastes.  The 
inactivation  procedures  must  reduce 
viable  microbial  populations  by  at  least 
6  logs  in  liquid  and  solid  wastes. 

(e)  Use  featiues  known  to  be  effective 
in  miniTTiizing  viable  microbial 
populations  in  aerosols  and  exhaust 
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(ii)  Compliance  with  the  containment 
requirements  described  in  §  725.422, 
including  the  provision  in  paragraph 
(a)(3)  of  this  section. 

(5)  The  site  of  waste  disposal  and  the 
type  of  pmrmits  for  disposal,  the  permit 
numbers  and  the  institutions  issuing  the 
permits. 

(6)  The  certification  statement 
required  in  §  725.25(b).  Certification  of 
submission  of  test  data  is  not  required 
for  the  Tier  I  exemption. 

S  725.426    Applicability  of  ttwTi«r  I 
examptlon. 

The  Tier  I  exemption  under  §  725.424 
applies  only  to  a  manufacturer  or 
importer  of  a  new  microorganism  that 
certifies  that  the  microorganism  will  be 
used  in  all  cases  in  compliance  with 
§§  725.420,  725.421,  and  725.422. 

S  725.428    Raqulraments  for  the  Tier  II 
exemption. 

The  manufacturer  or  importer  of  a 
new  microorganism  for  commercial 
purposes  may  submit  to  EPA  a  Tier  II 
exemption  request  in  lieu  of  a  MCAN 
under  subpart  D  of  this  part  if  all  of  the 
foUoMong  conditions  are  met: 

(a)  The  recipient  microorganism  is 
listed  in  and  meets  any  requirements 
specified  in  §  725.420. 

(b)  The  introduced  genetic  material 
meets  the  criteria  under  §  725.421. 

(c)  Adequate  physical  containment 
and  control  technologies  are  used.  The 
criteria  listed  under  §  725.422  for 
physical  containment  and  control 
technologies  of  facilities  should  be  used 
as  guidance  to  satisfy  the  Tier  II 
exemption  request  data  requirements 
listed  at  §  725.455(d).  EPA  will  review 
proposed  process  and  contaiiunent 
procedures  as  pait  of  the  submission  for 
a  Tier  II  exemption  under  this  section. 

f  725.450    Procedural  requirements  for  ttw 
Her  11  exeniption. 

General  requirements  for  all 
submissions  under  this  part  are 
contained  in  §  725.25.  hi  addition,  the 
following  requirements  apply  to 
reouests  submitted  under  this  subpart: 

(a)  Prenotice  consultation.  EPA 
strongly  suggests  that  for  a  Tier  n 
exemption,  the  submitter  contact  the 
Agency  for  a  prenotice  consultation 
regarding  eUgibility  for  the  exemption. 

Tb)  l*7ien  to  submit  the  Tier  U 
exemption  request.  Each  person  who  is 
eligible  to  submit  a  Tier  11  exemption 
request  under  this  subpart  must  submit 
the  request  at  least  45  calendar  days 
before  the  person  intends  to  conunence 
manufacture  or  Import 

(c)  Contents  of  trie  Tier  n  exemption 
request  Each  person  who  suluaits  a 
request  under  this  subpart  must  provide 
the  information  described  in  $$  725.428 


and  725.455,  as  well  as  information 
known  to  or  reasonably  ascertainable  by 
the  person  that  would  permit  EPA  to 
determine  that  use  of  the 
microorganism,  under  the  conditions 
specified  in  the  request,  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  enviroiunent. 

(d)  Recordkeeping.  Each  person  who 
submits  a  request  under  this  subpart 
must  comply  with  the  recordkeeping 
requirements  of  §  725.65.  In  addition, 
the  submitter  should  maintain  records 
which  contain  information  that  verifies 
compliance  with  the  following: 

(1)  The  certifications  made  m  the 
request. 

(2)  All  the  eligibility  criteria  for  the 
Tier  n  exemption  request  including  the 
criteria  for  the  recipient  microorganism, 
the  introduced  genetic  material,  the 
physical  containment  and  control 
technologies. 

$  72S.455    Information  to  be  Included  In  the 
Tier  II  exemption  request 

The  submitter  must  indicate  clearly 
that  the  submission  is  a  Tier  II 
exemption  request  for  a  microorganism 
instead  of  the  MCAN  under  subpart  D 
of  this  part  and  must  submit  the 
following  information: 

(a)  Submitter  identification.  (1)  The 
name  and  headquarters  address  of  the 
submitter. 

(2)  The  name,  address,  and  office 
telephone  number  (including  area  code) 
of  the  principal  technical  contact 
representing  the  submitter. 

(b)  Microorganism  identity 
information.  (1)  Identification  (genus, 
species,  and  strain)  of  the  recipient 
microorganism.  Genus,  species 
designation  should  be  substantiated  by 
a  letter  from  a  culture  collection  or  a 
brief  summary  of  the  results  of  tests 
conducted  for  taxonomic  identification. 

(2)  Type  of  genetic  modification  and 
the  function  of  the  introduced  genetic 
material. 

(3)  Site  of  insertion. 

(4)  Certification  of  compliance  with 
the  introduced  genetic  material  criteria 
described  in  §  725.421. 

(c)  Production  volume.  Production 
volume,  including  total  liters  per  year, 
and  the  maximum  cell  concentration 
achieved  during  the  production  process. 

(d)  Process  and  containment 
information.  (1)  A  description  of  the 
process  including  the  following: 

(i)  Identity  and  location  of  the 
manufacturing  site(s). 

(ii)  Process  now  diagram  illustrating 
the  production  process,  including 
downstream  separations,  and  indicating 
the  contaiiunent  envelope  around  the 
appropriate  equipment. 

(iii)  Identities  and  quantities  of 
feedstocks. 


(iv)  Sources  and  quantities  of 
potential  releases  to  both  the  workplace 
and  environment,  and  a  description  of 
engineering  controls,  inactivation 
procedures,  and  other  measures  which 
will  reduce  worker  exposure  and 
environmental  releases. 

(v)  A  description  of  procedures  which 
will  be  undertaken  to  prevent  fugitive 
emissions,  i.e.  leak  detection  and  repair 
program. 

(vi)  A  description  of  procedures/ 
safeguards  to  prevent  and  mitigate 
accidental  releases  to  the  workplace  and 
the  environment. 

(2)  Certification  of  those  elements  of 
the  contaiiunent  criteria  described  in 
§  725.422  with  which  the  manufacturer 
is  in  compliance,  including  stating  by 
number  the  elements  with  which  the 
manufacturer  is  in  full  compliance. 

(e)  The  site  of  waste  disposal  and  the 
type  of  permits  for  disposal,  the  permit 
numbers  and  the  institutions  issuing  the 
permits. 

(f)  The  certification  statement 
required  in  §  725.25(b).  Certification  of 
submission  of  test  data  is  not  required 
for  the  Tier  II  exemption. 

5725.470    EPA  review  of  tfw  Tier  II 
exemption  request 

General  procedures  for  review  of  all 
submissions  under  this  part  are 
contained  in  §§  725.28  through  725.60. 
In  addition,  the  following  procedures 
apply  to  EPA  review  of  Tier  II 
exemption  requests  submitted  under 
this  subpart: 

(a)  Length  of  the  review  period.  The 
review  period  for  the  request  will  be  45 
days  from  the  date  the  [)ocument 
Contitjl  Officer  for  the  Office  of 
Pollution  Prevention  and  Toxics 
receives  a  complete  request,  or  the  date 
EPA  determines  the  request  is  complete 
under  §  725.33,  unless  the  Agency 
extends  the  review  period  for  good 
cause  under  §  725.56. 

(b)  Criteria  for  review.  EPA  will 
review  the  request  to  determine  that  the 
new  microorganism  complies  with 

§  7^5.428  and  that  its  manufacture, 
processing,  use,  and  disposal  as 
described  in  the  request  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment 

(c)  EPA  decision  regarding  the  Tier  U 
exemption  request.  A  decision 
concerning  a  request  under  this  subpart 
will  be  made  by  the  Administrator,  or  a 
designee. 

(djDetenni/jat/on  that  the 
microorganism  is  ineligible  for  a  TierU 
review.  (1)  EPA  may  determine  that  the 
manufacturer  or  importer  is  not  eligible 
for  Tier  II  review,  because  the 
microorganism  does  not  meet  the 
criteria  under  §  725.428  or  the 
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Administrator,  or  a  designee,  decides 
that  there  is  insufficient  information  to 
determine  that  the  conditions  of 
manufactiue.  processing,  use,  or 
disposal  of  the  microorganism  as 
described  in  the  request  will  not  present 
an  unreasonable  risk  to  health  or  the 
environment. 

(2)  If  the  Agency  makes  this 
determination,  the  Administrator,  or  a 
designee  will  notify  the  manuCacttuer  or 
importer  by  telephone,  followed  by  a 
letter,  that  the  request  has  been  denied. 
The  letter  will  explain  reasons  for  the 
denial. 

(3)  If  the  request  is  denied,  the 
manufactiuer  or  importer  may  submit 
the  information  necessary  to  constitute 
a  MCAN  under  subpart  D  of  this  part. 

(e)  Approval  or  denial  of  the  Tier  n 
exemption  request.  (1)  No  later  than  45 
days  after  EPA  receives  a  request,  the 
Agency  will  either  approve  or  deny  the 
request. 

(2)  In  approving  a  request,  EPA  may 
impose  any  restrictions  necessary  to 
ensure  that  the  microorganism  will  not 
present  an  unreasonable  risk  of  injury  to 
health  and  the  environment  as  a  resuilt 
of  general  commercial  use. 

(f)  EPA  may  seek  to  enjoin  the 
manufactiue  or  import  of  a 
microorganism  in  violation  of  this 
subpart,  or  act  to  seize  any 
microorganism  manufactured  or 
imported  in  violation  of  this  section  or 
take  other  actions  under  the  authority  of 
sections  7  or  17  of  the  Act 

(g)  A  manufactxjer  or  importer  may 
only  proceed  after  receipt  of  EPA 
approval. 

Subperta  H  K  ■  (Reaeryed] 

Subpart  L— Additional  Procedures  for 
Reporting  on  Significant  New  Ueea  of 
Microorganisms 

{725.900    Scope artd purpoae. 

(a)  This  subpart  describes  additional 
provisions  governing  submission  of 
MCANs  for  microorganisms  subject  to 
significant  new  use  rules  identified  in 
8ubi}art  M  of  this  part. 

(b)  Manufacturers,  importers,  and 
processors  described  in  §  725.105(c) 
must  submit  a  MCAN  under  subpart  D 
of  this  part  for  significant  new  uses  of 
microorganisms  described  in  subpart  M 
of  this  part,  imless  they  are  excluded 
under  §§  725.910  or  725.912. 

(c)  Section  725.920  discusses  exports 
and  imports. 

(d)  Additional  recordkeeping 
requirements  specific  to  significant  new 
uses  of  microorganisms  are  described  in 
§725.950. 

(e)  Section  725.975  describes  how 
EPA  Mrill  approve  alternative  means  of 
complying  with  significant  new  use 


requirements  designated  in  subpart  M  of 
this  part. 

(f)  Expedited  procedures  for 
promulgating  significant  new  use 
requirements  under  subpart  M  of  this 
part  for  microorganisms  subject  to 
section  5(e)  orders  are  discussed  in 
§§  725.980  and  725.984. 

(g)  This  subpart  L  contains  provisions 
governing  submission  and  review  of 
notices  for  the  microorganisms  and 
significant  new  uses  identified  in 
subpart  M  of  this  part.  The  provisions 
of  this  subpart  L  apply  to  the 
microorganisms  and  significant  new 
uses  identified  in  subpart  M  of  this  part, 
except  to  the  extent  that  they  are 
specifically  modified  or  supplanted  by 
specific  requirements  in  subpart  M  of 
this  part  In  the  event  of  a  conflict 
between  the  provisions  of  this  subpart  L 
and  the  provisions  of  subpart  M  of  this 
part,  the  provisions  of  subpart  M  of  this 
part  shall  govern. 

(h)  The  provisions  of  subparts  A 
through  F  of  this  part  also  apply  to 
subparts  L  and  M  of  this  part.  For 
purposes  of  subparts  L  and  M  of  this 
part,  wherever  the  words 
"microorganism"  or  "new 
microorganism"  appear  in  subparts  A 
through  F  of  this  part,  it  shall  mean  the 
microorganism  subject  to  subparts  L  and 
M  of  this  part  In  the  event  of  a  conflict 
between  the  provisions  of  subparts  A 
through  F  and  the  provisions  of  subparts 
L  and  M  of  this  part,  the  provisions  of 
subparts  L  and  M  of  this  part  shall 
govern. 

§  725.910    Peraona  excluded  from 
reporting  algnlficant  new  uaes. 

(a)  A  person  who  intends  to 
manufacture,  import,  or  process  a 
microorganism  identified  in  subpart  M 
of  this  piart  and  who  intends  to 
distribute  it  in  commerce  is  not  required 
to  submit  a  MCAN  luider  subpart  D  of 
this  part,  if  that  person  can  dociunent 
one  or  more  of  the  following  as  to  each 
recipient  of  the  microoiganism  from  that 
person: 

(1)  That  the  person  has  notified  the 
recipient,  in  writing,  of  the  specific 
section  in  subpart  M  of  this  part  which 
identifies  the  microorganism  and  its 
designated  significant  new  uses,  or 

(2)  That  the  recipient  has  knowledge 
of  the  specific  section  in  subpart  M  of 
this  part  which  identifies  the 
microorganism  and  its  designated 
significant  new  uses,  or 

(3)  That  the  recipient  cannot 
undertake  any  significant  new  use 
described  in  the  specific  section  in 
subpart  M  of  this  part 

(b)  The  manufacturer,  importer,  or 
processor  described  in  paragraph  (a)  of 
this  section  must  submit  a  MCAN  under 


subpart  D  of  this  part,  if  such  person  has 
knowledge  at  the  time  of  commercial 
distribution  of  the  microorganism 
identified  in  the  specific  section  in 
subpart  M  of  this  part  that  a  recipient 
intends  to  engage  in  a  designated 
significant  new  use  of  that 
microorganism  without  submitting  a 
MCAN  under  this  part. 

(c)  A  person  who  processes  a 
microorganism  identified  in  a  specific 
section  in  subpart  M  of  this  part  for  a 
significant  new  use  of  that 
microorganism  is  not  required  to  submit 
a  MCAN  if  that  person  can  document 
each  of  the  following: 

(1)  That  the  person  does  not  know  the 
specific  microorganism  identity  of  the 
microorganism  being  processed,  and 

(2)  That  the  person  is  processing  the 
microorganism  without  knowledge  that 
the  microorganism  is  identified  in 
subpart  M  of  this  part. 

(a)(1)  If  at  any  tune  after  commencing 
distribution  in  commerce  of  a 
microorganism  identified  in  a  specific 
section  in  subpart  M  of  this  part,  a 
person  who  manufactures,  imports,  or 
ptocesses  a  microoiganism  described  in 
subpart  M  of  this  part  and  distributes  it 
in  commerce  has  knowledge  that  a 
recipient  of  the  microorganism  is 
engaging  in  a  significant  new  use  of  that 
microorganism  designated  in  that 
section  without  submitting  a  MCAN 
luider  this  part,  the  person  is  required 
to  cease  supplying  the  microorganism  to 
that  recipient  and  to  submit  a  MCAN  for 
that  microorgcmism  and  significant  new 
use.  unless  the  person  is  able  to 
document  each  of  the  following: 

(i)  That  the  person  has  notified  the 
recipient  and  EPA  enforcement 
authorities  (at  the  address  in  paragraph 
(d)(l)(iii)  of  this  section),  in  writings 
within  15  working  days  of  the  time  the 
person  develops  knowledge  that  the 
recipient  is  engaging  in  a  significant 
new  use,  that  the  recipient  is  engaging 
in  a  significant  new  use  without 
submitting  a  MCAN. 

(ii)  That,  within  15  woridng  days  of 
notifydng  the  recipient  as  described  in 
paragraph  (d)(l)(i)  of  this  section,  the 
person  received  from  the  recipient,  in 
writing,  a  statement  of  assiuance  that 
the  recipient  is  aware  of  the  terms  of  the 
applicable  section  in  subpart  M  of  this 
part  and  will  not  engage  in  the 
sisnificant  new  use. 

(iii)  Tliat  the  person  has  promptly 
provided  EPA  enforcement  authorities 
with  a  copy  of  the  recipient's  statement  . 
of  assurance  described  in  paragraph 
(d)(l  )(ii)  of  this  section.  The  copy  must 
be  sent  to  the  Director,  Office  of 
Compliance  (2221A),  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington.  DC  20460. 
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(2)  If  EPA  notifies  the  manufacturer, 
importer,  or  processor  that  the  recipient 
is  engaging  in  a  significant  new  use  after 
providing  the  statement  of  assurance 
described  in  paragraph  (d)(l)(ii)  of  this 
section  and  witiiout  submitting  a  MCAN 
under  this  part,  the  manufacturer, 
importer,  or  processor  shall 
immediately  cease  distribution  to  that 
recipient  until  the  manufacturer, 
importer,  or  processor  or  the  recipient 
has  submitted  a  MCAN  under  this  part 
and  the  MCAN  review  period  has 
ended. 

(3)  If,  after  receiving  a  statement  of 
assurance  from  a  recipient  under 
paragraph  (d)(l)(u)  of  this  section,  a 
manufactuirer,  importer,  or  processor 
has  knowledge  that  the  recipient  is 
engaging  in  a  significant  new  use 
without  submitting  a  MCAN  under  this 
part,  the  manufactiirer,  importer,  or 
processor  must  immediately  cease 
distributing  the  microorganism  to  that 
recipient  and  notify  EPA  enforcement 
authorities  at  the  address  identified  in 
paragraph  (d)(l)(iii)  of  this  section.  The 
manufacturer,  importer,  or  processor 
may  not  resume  distribution  to  that 
recipient  until  any  one  of  the  following 
has  occurred: 

(i)  The  manufacturer,  importer,  or 
processor  has  submitted  a  MCAN  under 
this  part  and  the  MCAN  review  period 
has  ended. 

(ii)  The  recipient  has  submitted  a 
MCAN  under  this  part  and  the  MCAN 
review  period  has  ended. 

(iii)  Tne  manufacturer,  importer,  or 
processor  has  received  notice  from  EPA 
enforcement  authorities  that  it  may 
resume  distribution  to  that  recipient. 

S  725.91 2    Exemptions. 

Persons  identified  in  §  725.105(c)  are 
not  required  to  submit  a  MCAN  under 
subpart  D  of  this  part  for  a 
microorganism  identified  in  subpart  M 
of  this  part,  unless  otherwise  specified 
in  a  specific  section  in  subpart  M,  if: 

(a)  The  p>erson  submits  a  MCAN  for 
the  microorganism  prior  to  the 
promulgation  date  of  the  section  in 
subpart  M  of  this  part  which  identifies 
the  microorganism,  and  the  person 
receives  written  notification  of 
compliance  from  EPA  prior  to  the 
efiiective  date  of  such  section.  The 
MCAN  submitter  must  comply  with  any 
applicable  requirement  of  section  5(b)  of 
the  Act.  The  MCAN  must  include  the 
information  and  test  data  specified  in 
section  5(d)(1)  of  the  Act  For  purposes 
of  this  exemption,  the  specific  section  in 
subpart  M  of  this  part  which  identifies 
the  microorganism  and  §§  725.3,  725.15. 
725.65,  725.70,  725.75.  725.100.  and 
725.900  apply;  after  the  effective  date  of 
the  section  in  subpart  M  of  this  part 


which  identifies  the  microorganism, 
§§  725.105  and  725.910  apply  and 
§  725.920  continues  to  apply.  EPA  will 
provide  the  MCAN  submitter  with 
written  notification  of  compliance  only 
if  one  of  the  following  occxirs: 

(1)  EPA  is  tmable  to  make  the  finding 
that  the  activities  described  in  the 
MCAN  will  or  may  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  under  reasonably 
foreseeable  circumstances,  or 

(2)  EPA  and  the  person  negotiate  a 
consent  order  under  section  5(e)  of  the 
Act,  such  order  to  take  effect  on  the 
effective  date  of  the  section  in  subpart 
M  of  this  part  which  identifies  the 
microorganism. 

(b)  The  person  is  operating  under  the 
terms  of  a  consent  order  issued  under 
section  5(e)  of  the  Act  applicable  to  that 
person.  If  a  provision  of  such  section 
5(e)  order  is  inconsistent  with  a  specific 
significant  new  use  identified  in  subpart 
M  of  this  part,  abiding  by  the  provision 
of  the  section  5(e)  order  exempts  the 
person  &t)m  submitting  a  MCAN  for  that 
specific  significant  new  use. 

§  725.920    Exports  and  Imports. 

(a)  Exports.  Persons  who  intend  to 
export  a  microorganism  identified  in 
subpart  M  of  this  part,  or  in  any 
proposed  rule  which  would  amend 
subpart  M  of  this  part,  are  subject  to  the 
export  notification  provisions  of  section 
12(b)  of  the  Act.  The  regulations  that 
interpret  section  12(b)  appear  at  part 
707  of  this  chapter. 

(b)  Imports.  Persons  who  import  a 
substance  identified  in  a  specific  section 
in  subpart  M  of  this  part  are  subject  to 
the  import  certification  requirements 
under  section  13  of  the  Act,  which  are 
codified  at  19  CFR  §§  12.118  through 
12.127  and  127.28(i).  The  EPA  policy  in 
support  of  the  import  certification 
requirements  appears  at  part  707  of  this 
chapter. 

f  725.950    Additional  recordkeeping 
requirements. 

Persons  submitting  a  MCAN  for  a 
significant  new  use  of  a  microorganism 
must  comply  with  the  recordkeeping 
requirements  of  §  725.65.  In  addition, 
the  following  requirements  apply: 

(a)  At  the  time  EPA  adds  a 
microorganism  to  subpart  M  of  this  part, 
EPA  may  specify  appropriate 
recordkeeping  requirements.  Each 
manufacturer,  importer,  and  processor 
of  the  microorganism  shall  maintain  the 
records  for  3  years  from  the  date  of  their 
creation. 

(b)  The  records  required  to  be 
maintained  under  this  section  may 
include  the  following: 


(1)  Records  documenting  the 
information  contained  in  tiie  MCAN 
submitted  to  EPA. 

(2)  Records  documenting  the 
manufacture  and  importation  volume  of 
the  microorganism  and  the 
corresponding  dates  of  manufacture  and 
import. 

(3)  Records  documenting  volumes  of 
the  microorganism  purchased 
domestically  by  processors  of  the 
microorganism,  names  and  addresses  of 
suppliers  and  corresponding  dates  of 
purchase. 

(4)  Records  documenting  the  names 
and  addresses  (including  shipment 
destination  address,  if  different)  of  all 
persons  outside  the  site  of  manufacture 
or  import  to  whom  the  manufacturer, 
importer,  or  processor  direcUy  sells  or 
transfers  the  microorganism,  the  date  of 
each  sale  or  transfer,  and  the  quantity  of 
the  microorganism  sold  or  transferred 
on  such  date. 

S  725.975    EPA  approval  of  altemstive 
control  measures. 

(a)  In  certain  sections  of  subpart  M  of 
this  part,  significant  new  uses  for  the 
identified  microorganisms  are  described 
as  the  failiue  to  establish  and 
implement  programs  providing  for  the 
use  of  either:  specific  measures  to 
control  worker  exposure  to  or  release  of 
microorganisms  which  are  identified  in 
such  sections,  or  alternative  measures  to 
control  worker  exposure  or 
environmental  release  which  EPA  has 
determined  provide  substantially  the 
same  degree  of  protection  as  the 
specified  control  measures.  Persons  who 
manufacture,  import,  or  process  a 
microorganism  identified  in  such 
sections  and  who  intend  to  employ 
alternative  measures  to  control  worker 
exposure  or  environmental  release  must 
submit  a  request  to  EPA  for  a 
determination  of  equivalency  before 
commencing  manu&cture,  import,  or 
processing  involving  the  alternative 
control  measures. 

(b)  A  request  for  a  determination  of 
equivalency  must  be  submitted  in 
writing  to  die  Office  of  Pollution 
Prevention  and  Toxics,  E>ocument 
Contit)l  Officer.  7407.  401  M  St.,  SW., 
Washington.  DC  20460:  ATTN:  SNUR 
Equivalency  Determination,  and  must 
contain: 

(1)  The  name  of  the  submitter. 

(2)  The  specific  identity  of  the 
microorganism. 

(3)  The  citation  for  the  specific 
section  in  subpart  M  of  this  part  which 
pertains  to  the  microorganism  for  which 
the  request  is  being  submitted. 

(4)  A  detailed  description  of  the 
activities  involved. 
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(5)  The  specifications  of  the 
alternative  worker  exposure  control 
measures  or  environmental  release 
control  measiu^s. 

(6)  A  detailed  analysis  explaining 
why  such  alternative  control  measures 
provide  substantially  the  same  degree  of 
protection  as  the  specific  control 
measures  identified  in  the  specific 
section  in  subpart  M  of  this  part  which 
pertains  to  the  microorganism  for  which 
the  request  is  being  submitted. 

(7)  The  data  and  information 
described  in  §§  725.155  and  725.160.  If 
such  data  and  information  have  already 
been  submitted  to  EPA's  Office  of 
Pollution  Prevention  and  Toxics,  the 
submitter  need  only  document  that  it 
was  previously  submitted,  to  whom, 
and  the  date  it  was  submitted. 

(c)  Requests  for  determinations  of 
equivalency  will  be  reviewed  by  EPA 
within  45  days.  E)eterminations  under 
this  paragraph  will  be  made  by  the 
Director,  or  a  designee.  Notice  of  the 
results  of  such  determinations  will  be 
mailed  to  the  submitter. 

(d)  If  EPA  notifies  the  submitter  imder 
paragraph  (c)  of  this  section  that  EPA 
has  determined  that  the  alternative 
control  measures  provide  substantially 
the  same  degree  of  protection  as  the 
specified  control  measures  identified  in 
the  specific  section  of  subpart  M  of  this 
part  which  pertains  to  the 
microorganism  for  which  the  request  is 
being  submitted,  the  submitter  may 
commence  manufacture,  import,  or 
processing  in  accordance  with  the 
specifications  for  alternative  worker 
exposure  control  measures  or 
environmental  release  control  measures 
identified  in  the  submitter's  request, 
and  may  alter  any  corresponding 
notification  to  workers  to  reflect  such 
alternative  controls.  Deviations  from  the 
activities  described  in  the  EPA 
notification  constitute  a  significant  new 
use  and  are  subject  to  the  requirements 
of  this  part 

S  725.980  Expedited  procedures  for 
Issuing  significant  new  use  rules  for 
microorganisms  sui>tect  to  section  5(e) 


(a)  Selection  of  microorganisms.  (1)  In 
accordance  with  the  expedited  process 
specified  in  this  section,  EPA  will  issue 
significant  new  use  notification 
requirements  for  each  new 
microorganism  that,  after  MCAN  review 
under  subpart  D  of  this  part,  becomes 
subject  to  a  final  order  issued  under 
section  5(e)  of  the  Act,  except  for  an 
order  that  prohibits  manufacture  and 
import  of  the  microorganism,  unless 
EPA  determines  that  significant  new  use 
notification  requirements  are  not 
needed  for  the  microorganism. 


(2)  If  EPA  determines  that  significant 
new  use  notifications  requirements  are 
not  needed  for  a  microorganism  that  is 
subject  to  a  final  order  issued  under 
section  5(e)  of  the  Act,  EPA  will  issue 
a  notice  in  the  Federal  Register 
explaining  why  the  significant  new  use 
requirements  are  not  needed. 

(d)  Designation  of  requirements.  (1) 
The  significant  new  use  notification  and 
other  specific  requirements  will  be 
based  on  and  be  consistent  with  the 
provisions  included  in  the  final  order 
issued  for  the  microorganism  under 
section  5(e)  of  the  Act.  EPA  may  also 
designate  additional  activities  as 
significant  new  uses  which  will  be 
subject  to  notification. 

(2)  Significant  new  use  requirements 
and  other  specific  requirements 
designated  under  this  section  will  be 
listed  in  subpart  M  of  this  part.  For  each 
microorganism,  subpart  M  of  this  part 
will  identify: 

(i)  The  microorganism  name. 

(ii)  The  activities  designated  as 
significant  new  uses. 

(iii)  Other  specific  requirements 
applicable  to  the  microorganism, 
including  recordkeeping  requirements 
or  any  otiher  requirements  included  in 
the  final  section  5(e)  order. 

(c)  Procedures  for  issuing  significant 
new  use  rules.  (1)  Possible  processes. 
EPA  will  issue  significant  new  use  rules 
(SNURs)  imder  this  section  by  one  of 
the  following  three  processes:  direct 
final  rulemaking,  interim  final 
rulemaking,  or  notice  and  comment 
rulemaking.  EPA  will  use  the  direct 
final  rulemaking  process  to  issue 
significant  new  use  rules  unless  it 
determines  that,  in  a  particular  case,  one 
of  the  other  processes  is  more 
appropriate. 

(2)  Notice  in  the  Federal  Register. 
Federal  Register  documents  issued  to 
propose  or  establish  significant  new 
uses  under  this  section  will  contain  the 
following: 

(i)  The  microorganism  identity  or,  if 
its  specific  identity  is  claimed 
confidential,  an  appropriate  generic 
microorganism  name  and  an  accession 
number  assigned  by  EPA.  ** 

(ii)  The  MCAN  munber. 

(iii)  A  summary  of  EPA's  findings 
imder  section  5(e)(1)(A)  of  the  Act  for 
the  final  order  issued  under  section  5(e). 

(iv)  Designation  of  the  significant  new 
uses  subject  to,  or  proposed  to  be 
subject  to.  notification  and  any  other 
applicable  requirements. 

(v)  Any  modification  of  subpart  L  of 
this  part  applicable  to  the  specific 
microorganism  and  significant  new 
uses. 

(vi)  If  the  Federal  Register  docimient 
establishes  a  final  rule,  or  notifies  the 


public  that  a  final  rule  will  not  be 
issued  after  public  comment  has  been 
received,  the  document  will  describe 
comments  received  and  EPA's  response. 

(3)  Direct  final  rulemaking,  (i)  E7A 
will  use  direct  final  rulemaking  to  issue 
a  significant  new  use  rule,  when 
specific  requirements  will  be  based  on 
and  be  consistent  with  the  provisions 
included  in  the  final  order  issued  for  the 
microorganism  under  section  5(e]  of  the 
Act.  EPA  will  issue  a  final  rule  in  the 
Federal  Register  following  its  decision 
to  develop  a  significant  new  use  rule 
under  this  section  for  a  specific  new 
microorganism. 

(ii)  The  Federal  Register  document 
will  state  that,  unless  written  notice  is 
received  by  EPA  within  30  days  of 
publication  that  someone  wishes  to 
submit  adverse  or  critical  comments,  the 
rule  will  be  effective  60  days  from  the 
date  of  publication.  The  written  notice 
of  intent  to  submit  adverse  or  critical 
comments  should  state  which  SNUR(8) 
will  be  the  subject  of  the  adverse  or 
critical  comments,  if  several  SNURs  are 
established  through  the  direct  final  rule. 
If  notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  the  section(s)  of  the 
direct  final  nde  containing  the  SNUR(s) 
for  which  a  notice  of  intent  to  comment 
was  received  will  be  withdrawn  by  EPA 
issuing  a  document  in  the  final  rule 
section  of  the  Federal  Register,  and  a 
proposal  will  be  published  in  the 
proposed  rule  section  of  the  Federal 
Register.  The  proposal  will  establish  a 
30-day  comment  period. 

(iii)  If  EPA,  havmg  considered  any 
timely  comments  submitted  in  response 
to  the  proposal,  decides  to  establish 
notification  requirements  under  this 
section,  EPA  will  issue  a  final  rule 
adding  the  microorganism  to  subpart  M 
of  this  part  and  designating  the 
significant  new  uses  subject  to 
notification. 

(4)  Interim  final  rulemaking,  (i)  EPA 
will  use  the  interim  final  rulemaking 
procedure  to  issue  a  significant  new  use 
rule,  when  specific  requirements  will  be 
based  on  and  be  consistent  with  the 
provisions  included  in  the  final  order 
issued  for  the  microorganism  under 
section  5(e)  of  the  Act.  The  Agency  will 
issue  an  interim  final  rule  in  the  Federal 
Register  following  its  decision  to 
develop  a  significant  new  use  rule  for  a 
specific  new  microorganism.  The 
document  will  state  EPA's  reasons  for 
using  the  interim  final  rulemaking 
procedure. 

(A)  The  significant  new  use  rule  will 
take  effect  on  the  date  of  publication. 

(B)  Persons  will  be  given  30  days  bom 
the  date  of  publication  to  submit 
comments. 
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(ii)  Interim  final  rules  issued  under 
this  section  shall  cease  to  be  in  eSiect 
180  days  after  publication  unless, 
within  the  180-day  period,  EPA  issues 
a  final  rtile  in  the  Federal  Regiater 
responding  to  any  written  conunents 
received  during  the  3Q-day  comment 
period  specified  in  paragraph  (c)(4)(i)(B) 
of  this  section  and  promulgating  final 
significant  new  use  notification 
requirements  and  other  requirements  for 
the  microorganism. 

(5)  Notice  and  comment  rulemaking. 
(i)  EPA  will  use  a  notice  and  comment 
procedure  to  issue  a  significant  new  use 
rule,  when  EPA  is  designating 
additional  activities  which  are  not 
provisions  included  in  the  final  order 
issued  for  the  microorganism  imder 
section  5(e)  of  the  Act  as  significant  new 
uses  which  will  be  subject  to 
notification.  EPA  will  issue  a  proposal 
in  the  Federal  Register  following  its 
decision  to  develop  a  significant  new 
use  rule  under  this  section  for  a  specific 
new  microorganism.  Persons  will  be 
given  30  days  to  comment  on  whether 
EPA  should  establish  notification 
requirements  for  the  microorganism 
under  this  part 

(ii)  If  EPA,  having  considered  any 
timely  comments,  decides  to  establish 
notification  requirements  under  this 
section.  EPA  will  issue  a  final  rule 
adding  the  microorganism  to  subpart  M 
of  this  part  and  designating  the 
significant  new  uses  subject  to 
notification. 

(d)  Schedule  for  issuing  significant 
new  use  rules.  (1)  Unless  EPA 
determines  that  a  significant  new  use 
rule  should  not  be  issued  under  this 
section,  EPA  will  issue  a  proposed  rule, 
a  direct  final  rule,  or  an  interim  final 
rule  within  180  days  of  receipt  of  a  valid 
notice  of  commencement  under 
§725.190. 

(2)  If  EPA  receives  adverse  or  critical 
significant  comments  following 
publication  of  a  proposed  or  interim 
final  rule,  EPA  will  either  withdraw  the 
rule  or  issue  a  final  rule  addressing  the 
comments  received. 


{725.964    Modification  or  revocation  o( 
certain  nottflcation  requirements. 

(a)  Criteria  for  modification  or 
revocation.  EPA  may  at  any  time  modify 
or  revoke  significant  new  use 
notification  requirements  for  a 
microorganism  which  has  been  added  to 
subpart  M  of  this  part  using  the 
procedures  of  §  725.980.  Such  action 
may  be  taken  under  this  section  if  EPA 
makes  one  of  the  following 
determinations,  unless  other 
information  shows  that  the 
requirements  should  be  retained: 

(1)  Test  data  or  other  information 
obtained  by  EPA  provide  a  reasonable 
basis  for  concluding  that  activities 
designated  as  significant  new  uses  of  the 
microorganism  wall  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment 

(2)  EPA  has  promulgated  a  rule  under 
section  4  or  6  of  the  Act,  or  EPA  or 
another  agency  has  taken  action  under 
another  law,  for  the  microorganism  that 
eliminates  the  need  for  significant  new 
use  notification  under  section  5(a)(2)  of 
the  Act. 

(3)  EPA  has  received  MCANs  for  some 
or  all  of  the  activities  designated  as 
significant  new  uses  of  the 
microorganism  and,  after  reviewing 
such  MCANs,  concluded  that  there  is  no 
need  to  require  additional  notice  firom 
persons  who  propose  to  engage  in 
identical  or  similar  activities. 

(4)  EPA  has  examined  new 
information,  or  has  reexamined  the  test 
data  or  other  information  supporting  its 
finding  under  section  5(e)(l)(A)(ii)(I)  of 
the  Act  and  has  concluded  that  a  • 
rational  basis  no  longer  exists  for  the 
findings  that  activities  involving  the 
microorganism  may  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  required  under  section 
5(e)(1)(A)  of  the  Act 

(5)  Certain  activities  involving  the 
microorganism  have  been  designated  as 
significant  new  uses  pending  the 
completion  of  testing,  and  adequate  test 
data  developed  in  accordance  with 
applicable  procedures  and  criteria  have 
been  submitted  to  EPA. 

(b)  Procedures  for  limitation  or 
revocation.  Modification  or  revocation 


of  significant  new  use  notification 
requirements  for  a  microoiganism  that 
has  been  added  to  subpart  M  of  this  part 
using  the  procedures  described  in 
§  725.980  may  occur  either  at  EPA's 
initiative  or  in  response  to  a  vmtten 
request. 

(1)  Any  afiiected  person  may  request 
modification  or  revocation  of  significant 
new  use  notification  requirements  for  a 
microorganism  that  has  been  added  to 
subpart  M  of  this  part  using  the 
procedures  described  in  §  725.980  by 
writing  to  the  Director,  or  a  designee, 
and  stating  the  basis  for  such  request 
The  request  must  be  accompanied  by 
information  sufficient  to  support  the 
request  All  requests  should  be  sent  to 
the  TSCA  Document  Processing  Center 
(7407),  Room  I^lOO,  U.S. 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460, 
ATTN:  Request  to  amend  SNUR 

(2)  The  Director,  or  a  designee,  will 
consider  the  request,  make  a 
determination  whether  to  initiate 
rulemaking  to  modify  the  requirements, 
and  notify  the  requester  of  that 
determination  by  certified  letter.  If  the 
request  is  denied,  the  letter  will  explain 
why  EPA  has  concluded  that  the 
significant  new  use  notification 
requirements  for  that  microorganism 
should  remain  in  efiiect 

(3)  If  EPA  concludes  that  significant 
new  use  notification  requirements  for  a 
microorganism  should  be  limited  or 
revoked,  EPA  will  propose  the  changes 
in  a  notice  in  the  Federal  Register, 
briefly  describe  the  grounds  for  the 
action,  and  provide  interested  parties  an 
opportunity  to  comment. 

Subpart  M— Significant  New  Uses  for 
Specific  IMicroorganisfns 

$725.1000    Scope. 

This  subpart  identifies  uses  of 
microorganisms  which  EPA  has 
determined  to  be  significant  new  uses 
imder  the  authority  of  section  5(a)(2)  of 
the  Toxic  Substances  Control  Act. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  11, 19. 52,  and  53 
(FAR  Cm*  97-300] 
RIN9000^H53 

Federal  Acquisition  Regulation; 
Uquldatsd  Damages 

AQENaES:  Department  of  Defense  (DOD). 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Proptosed  rule  with  request  for 

comments. 

SUiMARY:  The  Qvilian  Agency 
Acquisition  Council  (CAAC)  and  the 
Defense  Acquisition  Regulations  (DAR) 
Council  are  proposing  to  amend  the 
.  Federal  Acquisition  Regulation  (FAR)  to 
clarify  poUcy  on  liquidated  damages 
and  commercial  subcontracting  plans 
and  to  implement  OFPP  Policy  Letter 
95-1.  Subcontracting  Plans  for 
Companies  Supplying  Commercial 
Items.  Comments  received  under  the 
existing  interim  rule  FAR  case  89-042, 
Liquidated  Damages,  will  be  addressed 
under  this  new  FAR  case  97-300.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30,  1993.  This  is  not  a 
major  rule  under  5  U.S.C.  804. 
DATES:  Comments  should  be  submitted 
on  or  before  June  10,  1997  to  be 
considered  in  the  formulation  of  a  final 
rule. 

AOOAESSCS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (MVRS).  1800  F  Street.  NW.. 
Room  4035,  Washington,  DC  20405.  E- 
mail  comments  submitted  over  Internet 
should  be  addressed  to:  97- 
300Owww.amet.gov.  Please  cite  FAR 
case  97-300  in  all  correspondence 
related  to  this  case. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Linda  IClein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  GS  Building, 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAR  case  97-300. 

SUPPLEMENTARY  MFORMATKM: 

A.  Background 

An  interim  rule,  imder  FAR  case  89- 
042,  was  published  on  July  21, 1989  (54 


FR  30708),  to  require  a  prime  contractor 
to  pay  liquidated  damages  upon  a 
finding  of  lack  of  good  faith  efforts  to 
meet  its  small  business  subcontracting 
goals.  This  rule  implements  Section  304 
of  the  Business  Opportunity 
Development  Reform  Act  of  1988. 
Public  Law  100-656. 

Significant  revisions  to  the  interim 
rule  were  proposed  based  on  analysis  of 
pubUc  comments.  Extensive  discussions 
took  place  regarding  long-standing 
problems  of  trying  to  extend  and  adapt 
the  requirement  of  Section  8(d)  of  the 
Small  Business  Act  to  contracts  for 
commercial  products,  now  compounded 
by  the  introduction  of  liquidated 
damages.  To  resolve  those  problems,  the 
case  has  been  held  pending  release  and 
conformance  to  Federal  Acquisition 
Circular  (FAC)  90-32.  published  on 
September  18. 1995  (60  FR  48231),  FAR 
case  94-790,  "Acquisition  of 
Commercial  Items",  and  OFPP  Policy 
Letter  95-1,  "Subcontracting  Plans  for 
Companies  Supplying  Commercial 
Items". 

On  January  17. 1997,  the  CAAC  and 
the  DAR  Council  agreed  to  close  FAR 
case  89-042.  Liquidated  Damages,  into 
new  FAR  case  97-300.  All  of  the  issues 
raised,  and  public  comments  submitted, 
in  response  to  the  interim  rule  ' 
published  under  FAR  case  89-042.  will 
be  addressed  under  the  new  FAR  case 
97-300. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq.. 
because  the  proposed  changes  clarify 
policy  on  liquidated  damages  and 
commercial  subcontracting  plans  and 
the  changes  are  not  expected  to  Increase 
or  decrease  small  business  awards,  and 
because  small  businesses  are  exempt 
from  subcontracting  plan  requirements 
per  FAR  19.702(b).  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subparts  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  97-300),  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Public 
Law  96-511)  is  deemed  to  apply 
because  FAR  case  97-300,  in  part,  adds 
additional  requirements  that  ihe 
subcontracting  plan  shall  include. 
Therefore,  a  request  for  approval  of  a 
revised  burden  estimate  for  OMB 


clearance  9000-0006  has  been 
submitted  to  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501.  et 
seq.  Public  comments  concerning  this 
request  will  be  invited  through  a 
Federal  Register  notice. 

List  of  Subjects  in  48  CFR  Parts  11,19, 
52, and  S3 

Government  procurement. 

Dated:  April  2, 1997. 

leremy  F.  Olson, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  11, 19,  52,  and  53  be  amended  as 
set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  11, 19,  52.  and  53  continues  to 
read  as  follows:  — 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  11— DESCRIBING  AGENCY 
NEEDS 

2.  Section  11.501  is  revised  to  read  as 
follows: 

11.501    Qmiwal. 

This  subpart  provides  poficies  and 
procedures  for  the  use  of  liquidated 
damages  clauses  in  solicitations  and 
contracts  for  supplies,  services,  and 
construction,  except  for  the  Liquidated 
Damages — Subcontracting  Plan  Clause 
at  52.219-16.  which  may  be  applied 
pursuant  to  19.705-7. 

PART  19— SMALL  BUSINESS 
PROGRAMS 

3.  Section  19.701  is  amended  by 
adding,  in  alphabetical  order, 
definitions  for  "Commercial  plan", 
"Individual  contract  plan"  and  "Master 
plan"  to  read  as  follows: 

19.701     Definitions. 

Commercial  plan,  as  used  in  this 
subpart,  means  a  subcontracting  plan 
that  covers  the  offeror's  fiscal  year  and 
that  applies  to  the  entire  production  of 
commercial  items  sold  by  either  the 
entire  company  or  a  portion  thereof 
[e.g.,  division,  plant,  or  product  line). 

Individual  contract  plan,  as  used  in 
this  subpart,  means  a  subcontracting 
plan  that  covers  the  entire  contract 
period  (including  option  periods), 
applies  to  a  specific  contract,  and  has 
goals  that  are  based  on  the  offeror's 
planned  subcontracting  in  support  of 
the  specific  contract,  except  that 
indirect  costs  incurred  for  common  or 
joint  purposes  may  be  allocated  on  a 
prorated  basis  to  the  contract. 

Master  plan,  as  used  in  this  subpart, 
means  a  subcontracting  plan  that 
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contains  all  of  the  required  elements  of 
the  individual  plans,  except  goals,  and 
may  be  incorporated  into  individual 
contract  plans,  provided  the  inaster  plan 
has  been  approved. 

•  •        •        •        • 

4.  Section  19.702  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  (b)(4)  to  read  as  follows: 

19.702  Statutory  requirements. 

»        •        *        •        » 

(a)  Except  as  stated  in  paragraph  (b) 
of  this  section.  Section  8(d)  of  the  Small 
Business  Act  (15  U.S.C.  637(d))  imposes 
the  following  requirements  regarding 
subcontracting  with  small  businesses 
and  small  business  subcontracting 
plans. 

•  •        *        *        • 

(b)*  •  * 

(4)  For  in  scope  modifications  to 
contracts  that  do  not  contain  the  clause 
at  52.219-8.  Utilization  of  Small,  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Concerns  (or  equivalent 
prior  Defense  Acquisition  Regulation, 
Federal  Procurement  Regulations,  or 
National  Aeronautics  and  Space 
Administration  clauses);  e.g.,  contracts 
awarded  before  Public  Law  95-507. 

•  *        •        •        • 

5.  Section  19.703(b)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

19.703  Eligibility  requirements  for 
participating  In  the  program. 

•  •        •        •        • 

(b)  A  contractor  acting  in  good  faith 
may  rely  on  the  written  representation 
of  its  subcontractor  regarding  the 
subcontractor's  status  as  either  a  small 
business  concern,  a  small  disadvantaged 
business  concern  or  a  women-owned 
small  business  concern.  •  •  * 

6.  Section  19.704  is  amended — (a)  By 
redesignating  paragraphs  (a)(2)  through 
(a)(6)  as  (a)(7)  through  (a)(ll). 
respectively; 

(b)  By  adding  new  paragraphs  (a)(2) 
through  (a)(6)  and  (d); 

(c)  In  newly-designated  (a)(8)  by 
removing  the  word  "will"  the  second 
time  it  appears,  and 

(d)  By  revising  newly-designated 
paragraphs  (a)  (10)  and  (11)  and 
pciragraphs  (b)  in  the  first  sentence  and 
(c).  The  revised  and  added  text  reads  as 
follows: 

19.704  SubcontFBCting  plan  requirements. 

•  •        •        •        * 

(a)*  *  * 

(2)  A  statement  of  total  dollars 
planned  to  be  subcontracted  and  a 
statement  of  the  total  dollars  planned  to 
be  subcontracted  to  small,  small 


disadvantaged  and  women-owned  small 
business  concerns; 

(3)  A  description  of  the  principal 
types  of  supplies  and  services  to  be 
subcontracted  and  an  identification  of 
the  types  planned  for  subcontracting  to 
small,  small  disadvantaged  and  women- 
owned  small  business  concerns; 

(4)  A  description  of  the  methods  used 
to  develop  the  subcontracting  goals; 

(5)  A  description  of  the  methods  used 
to  idehtify  potential  sources  for 
solicitation  purposes; 

(6)  A  statement  as  to  whether  or  not 
the  offeror  included  indirect  costs  in 
establishing  subcontracting  goals,  and  a 
description  of  the  method  used  to 
determine  the  proportionate  share  of 
indirect  costs  to  be  incurred  with  small, 
small  disadvantaged  and  women-owned 
small  business  concerns; 

•        •        •        »        * 

(10)  Assurances  that  the  offeror  will 
(i)  Cooperate  in  any  studies  or  surveys 

as  may  be  required, 

(ii)  Submit  periodic  reports  so  that  the 
Government  can  determine  the  extent  of 
compliance  by  the  offeror  with  the 
subcontracting  plan,  and 

(iii)  Submit  Standard  Form  (SF)  294, 
Subcontracting  Report  for  Individual 
Contracts,  and  SF  295,  Summary 
Subcontract  Report,  following  the 
instructions  on  the  forms  or  as  provided 
in  agency  regulations;  and 

(iv)  Ensure  that  its  subcontractors 
agree  to  submit  SF's  294  and  295; 

(11)  A  description  of  the  types  of 
records  that  will  be  maintained 
concerning  procedures  adopted  to 
comply  with  the  requirements  and  goals 
in  the  plan,  including  establishing 
source  lists;  and  a  description  of  the 
offeror's  efforts  to  locate  small,  small 
disadvantaged  and  women-owned  small 
business  concerns  and  to  award  - 
subcontracts  to  them. 

(b)  Contractors  may  estabUsh,  on  a 
plant-  or  division-wide  basis,  a  master 
plan  (see  19.701)  which  contains  all  the 
elements  required  by  the  clause  at 
52.219-9,  Small,  Small  Disadvantaged 
and  Women-Owned  Small  Business 

Subcontracting  Plan,  except  goals. 

•  *  • 

(c)  For  multiyear  contracts  or 
contracts  containing  options,  the 
ciunulative  value  of  the  basic  contract 
and  all  options  is  considered  in 
determining  whether  a  subcontracting 
plan  is  necessary  (see  19.705-2(a)).  If  a 
plan  is  necessary  and  the  offeror  is 
submitting  an  individual  contract  plan, 
the  plan  shall  contain  all  the  elements 
required  by  19.704(a)  and  shall  contain 
separate  statements  and  goals  for  the 
basic  contract  and  for  each  option. 

(d)  A  commercial  plan  (as  defined  in 
19.701)  is  the  preferred  type  of 


subcontracting  plan  for  contractors 
furnishing  commercial  items.  The 
contractor  shall: 

(1)  Submit  the  commercial  plan  to 
either 

(i)  The  first  contracting  officer 
awarding  a  contract  subject  to  the  plan 
during  the  offeror's  fiscal  year,  or 

(ii)  If  the  offeror  has  ongoing  contracts 
with  commercial  plans,  to  the 
contracting  officer  responsible  for  the 
contract  with  the  latest  completion  date. 
The  contracting  officer  shall  negotiate 
the  commercial  plan  for  the 
Government.  The  approved  commercial    . 
plan  shall  remain  in  effect  during  the 
offeror's  fiscal  year  for  all  Government 
contracts  in  effect  during  the  period. 

(2)  Submit  a  new  commercial  plan.  30 
days  before  the  end  of  the  fiscal  year,  to 
the  contracting  officer  responsible  for 
the  uncompleted  Government  contract 
with  the  latest  completion  date.  The  -    ^ 
contractor  must  provide  to  each 
contracting  officer  responsible  for  an 
ongoing  contract  subject  to  the  plan,  the 
identity  of  the  contracting  officer  that 
will  be  negotiating  the  new  plan.  Once 
the  new  commercial  plan  is  approved, 
the  contractor  shall  provide  a  copy  of 
the  approved  plan  to  each  contracting 
officer  responsible  for  an  ongoing 
contract  that  is  subject  to  the  plan. 

7.  Section  19.705-4  is  amended — 

(a)  In  the  first  sentence  of  paragraphs 
(b)  and  (c)  by  removing  "six"  and 
inserting  "eleven"  in  its  place. 

(b)  Paragraph  (b)  is  further  amended    ., 
in  the  second  sentence  by  removing 
"six"; 

(c)  Paragraph  (c)  is  further  amended 
by  revising  the  third  sentence  and  by 
adding  a  sentence  between  the  second 
and  third  sentences; 

(d)  By  revising  paragraph  (d)(1);  and 

(e)  By  redesignating  paragraphs  (d)(3) 
through  (d)(6)  as  (d)(4)  through  (d)(7). 
respectively,  adding  a  new  paragraph 
(d)(3);  and  revising  newly-designated 
(d)(5).  The  new  and  revised  text  reads 
as  follows: 

19.70&-4    Reviewing  the  subcontracting 
plan. 

*  *        «        *        • 

(c)  *  *  *  The  contracting  officer  shall 
take  particular  care  to  ensure  that  the 
offeror  has  not  submitted  unreasonably  , 
low  goals  in  order  to  minimize  exposure 
to  liquidated  damages  and  to  avoid  the 
administrative  burden  of  substantiating 
good  faith  efforts.  Additionally, 
particular  attention  should  be  paid  to 
the  identification  of  steps  that,  if  taken, 
would  be  considered  a  good  faith  effort. 

•  *  * 

(d)*  •  • 

(1)  Obtain  information  available  from 
the  cognizant  administrative  contracting 
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office,  as  provided  for  in  19.706(a),  and 
evaluate  the  oCFeror's  past  performance 
in  awarding  subcontracts  for  the  same  or 
similar  pn6ducts  or  services  to  small, 
small  disadvantaged  and  women-owned 
small  business  concerns.  If  information 
is  not  available  on  a  specific  type  of 
product  or  service,  evaluate  the  offeror's 
overall  past  performance  and  consider 
the  performance  of  other  contractors  on 
similar  efforts. 
•        •        *        •        • 

(3)  Ensure  that  the  subcontracting 
goals  are  consistent  with  the  ofiieror's 
cost  and  pricing  data. 

(5)  Evaluate  subcontracting  potential, 
considering  the  offeror's  make-or-buy 
policies  or  programs,  the  nature  of  the 
supplies  or  services  to  be  subcontracted, 
the  known  availability  of  small,  small 
disadvantaged  and  women-owned  small 
business  concerns  in  the  geographical 
area  where  the  work  will  be  performed. 

8.  Section  19.705-6  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (b)  and  (g)  to  read  as  follows: 

19.706-6    PostawardrMponslb^HtiesofttM 
cootrecUng  ofWcf . 

After  a  contract  or  contract 
modification  containing  a 
subcontracting  plan  is  awarded,  the 
contracting  officer  who  approved  the 
plan  is  responsible  for  the  following: 

•  •        •        •        • 

(b)  Forwarding  a  copy  of  each 
commercial  plan  and  any  associated 
approvals  to  the  Assistant  Regional 
Administrator  for  Procurement 
Assistance  in  the  SBA  region  where  the 
contractor's  headquarters  is  located. 

(g)  Taking  action  to  enforce  the  terms 
of  the  contract  upon  receipt  of  a  notice 
under  19.706(f). 

9.  Section  19.705-7  is  amended  by 
revising  paragraphs  (b),  (c),  and  (!)  and 
the  last  sentence  of  paragraph  (d);  and 
by  adding  (h)  to  read  as  follows: 

19.705-7    Uquidated  damages. 

*  *        •        •        • 

(b)  The  amount  of  damages 
attributable  to  the  contractor's  failiue  to 
comply  shall  be  an  amount  equal  to  the 
actual  dollar  amount  by  which  the 
contractor  failed  to  achieve  each 
subcontracting  goal. 

(c)  If,  at  completion  of  the  basic 
contract  or  any  option,  or  in  the  case  of 
a'commerdal  plan,  at  the  close  of  the 
fiscal  year  for  which  the  plan  is 
appbcable,  a  contractor  has  failed  to 
meet  its  subcontracting  goals,  the 
contracting  officer  shall  review  all 
available  information  for  an  indication 


that  the  contractor  has  not  made  a  good 
faith  effort  to  comply  with  the  plan.  If 
no  such  indication  is  found,  the 
contracting  officer  shall  document  the 
file  accortUngly.  If  the  contracting 
officer  decides  in  accordance  with 
paragraph  (d)  of  this  subsection  that  the 
contractor  failed  to  make  a  good  faith 
effort  to  comply  with  its  subcontracting 
plan,  the  contracting  officer  shall  give 
the  contractor  written  notice  specifying 
the  failure,  advising  the  contractor  of 
the  pcssibiUty  that  the  contractor  may 
have  to  pay  to  the  Government 
Uquidated  damages,  and  providing  a 
period  of  15  working  days  (or  longer 
period  Ets  necessary)  within  which  to 
respond.  The  notice  shall  give  the 
contractor  an  opportunity  to 
demonstrate  what  good  faith  efforts 
have  been  made  before  the  contracting 
officer  issues  the  final  decision,  and 
shall  further  state  that  failure  of  the 
contractor  to  respond  may  be  taken  as 
an  admission  that  no  valid  explanation 
exists. 

(d)  •  *  *  However,  when  considered 
in  the  context  of  the  contractor's  total 
effort  in  accordance  with  its  plan,  the 
following,  though  not  all  inclusive,  may 
be  considered  as  indicators  of  a  failure 
to  make  a  good  faith  effort:  a  failure  to 
attempt  to  identify,  contact,  solicit,  or 
consider  for  contract  award  small,  small 
disadvantaged  or  women-owned  small 
business  concerns;  a  failure  to  designate 
and  maintain  a  company  official  to 
administer  the  subcontracting  program 
and  monitor  and  enforce  compliance 
with  the  plan;  a  failure  to  submit 
Standard  Form  (SF)  294.  Subcontracting 
Report  for  Individual  Contracts,  and 
Standard  Form  (SF)  295,  Summary 
Subcontract  Report,  in  accordance  with 
instructions  on  the  forms  or  as  provided 
in  agency  regulations;  a  failure  to 
maintain  records  or  otherwise 
demonstrate  procedures  adopted  to 
comply  with  the  plan;  and  the  adoption 
of  company  policies  or  procedures 
which  have  as  their  objectives  the 
frustration  of  the  objectives  of  the  plan. 
•        •        •        •        * 

(f)  With  respect  to  commercial  plans 
approved  under  the  clause  at  52.219-9, 
Small,  Small  Disadvantaged  and 
Women-Owned  Small  Business 
Subcontracting  Plan,  the  contracting 
officer  that  approved  the  plan  shall — 

(1)  Perform  the  functions  of  the 
contracting  officer  under  this  subsection 
on  behalf  of  all  agencies  with  contracts 
covered  by  the  commercial  plan; 

(2)  Determine  whether  or  not  the  goals 
in  the  commercial  plan  were  achieved 
and,  if  they  were  not  achieved,  review 
all  available  information  for  an 
indication  that  the  contractor  has  not 


made  a  good  faith  effort  to  comply  with 
the  plan,  doctmient  the  results  of  the 
review,  and  provide  a  copy  to  the  other 
contracting  officers  with  contracts 
subject  to  the  commercial  plan  as  listed 
in  the  Remarks  block  of  the  SF  295;  and 

(3)  If  a  determination  is  made  to 
assess  liquidated  damages,  request  other 
contracting  officers  with  contracts 
incorporating  the  plan  to  provide  the 
amount  of  payments  made  under  their 
Government  contracts  subject  to  the 
plan  that  contributed  to  the  contractor's 
total  sales  during  the  contractor's  fiscal 
year  in  order  to  calculate  and  assess 
liquidated  damages  on  the 
Government's  behalf.  For  example:  The 
contractor's  total  sales  are  $50  million 
and  the  subcontracting  dollars  to 
support  the  sales  are  $20  million,  or  40 
percent.  The  Government's  payments 
under  contracts  subject  to  the  plan 
contributing  to  the  contractor's  total 
sales  are  $5  million.  Therefore,  the  pro 
rata  share  of  subcontracting  attributable 
to  the  Government  contracts  covered  by 
the  plan  is  10  percent  of  $20  million,  or 
$2  million.  If  the  contractor  failed  to 
achieve  its  small  business  goal  by  1 
percent,  the  liquidated  damages  would 
be  calculated  as  1  percent  of  $2  milHon. 
A  copy  of  the  contracting  officer's  final 
decision  assessing  liquidated  damages 
shall  be  provided  to  other  contracting 
officers  with  contracts  subject  to  the 
commercial  plan  as  listed  in  the 
Remarks  block  of  the  SF  295. 

*  •        *        ♦        » 

(h)  Every  contracting  officer  with  a 
contract  that  is  subject  to  a  commercial 
plan  shall  include  in  the  contract  file — 

(1)  A  copy  of  the  approved  plan, 

(2)  A  copy  of  the  determination 
regarding  goal  achievement  and  (if 
applicable)  whether  the  contractor  made 
a  good  faith  effort  to  comply  with  the 
plan,  and 

(3)  A  copy  of  the  final  decision 
assessing  liquidating  damages,  if 
applicable. 

10.  Section  19.706  is  amended  in 
paragraph  (a)  by  removing  the  paragraph 
designation  "(a)";  by  removing 
paragraph  (b);  by  redesignating  (a)(1) 
through  (a)(6)  as  (a)  through  (f), 
respectively;  in  newly-designated  (e)  by 
removing  "and"  at  the  end;  in  newly- 
designated  (f)  by  removing  the  period  at 
the  end  and  inserting  ";  and"  in  its 
place;  and  by  adding  (g)  to  read  as 
follows: 

19.706    Responsibilities  of  the  cognizant 
administrative  contracting  officer. 

•  •        «        •        * 

(g)  Immediate  notice  that  performance 
under  a  contract  is  complete,  that  the 
goals  were  or  were  not  met,  and  if  not 
met,  whether  there  is  any  indication  of 
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a  lack  of  a  good  faith  effort  to  comply 
with  the  subcontracting  plan. 

19.706    [Amended] 

11.  Section  19.708  is  amended  in 
paragraph  (b)(2)  by  adding  "the  clause 
with"  after  the  words  "Plan,  or";  in  the 
parenthetical  citation  in  (c)(1)  by 
removing  "(a)(1)";  and  in  the  second 
sentence  of  (c)(2)  by  removing  "award 
fee"  and  inserting  "award-fee"  in  its 
place. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

12.  Section  52.219-9  is  amended  by 
revising  the  clause  date  and  paragraphs 
(b).  (d)(2)(i).  (d)(10).  (d)(ll)  first 
sentence  of  introductory  text.  (d)(ll)(vi) 
second  sentence,  (f)  introductory  text, 
and  (g)  to  read  as  follows: 

52.219-9    Small,  Small  Disadvantaged  and 
Women-Owned  Small  Business 
Sutwontracting  Plan. 

*        «        •        *        • 

SMALL.  SN4ALL  DISADVANTAGED  AND 
WOMEN-OWNED  SMALL  BUSINESS 
SUBCONTRACTING  PLAN  {XXX  1997) 

«         *         *         *         * 

(b)  Definitions.  As  used  in  this  clause — 

Commercial  item  means  a  product  or 
service  that  satisfies  the  definition  of 
commercial  item  in  section  2.101  of  the 
Federal  Acquisition  Regulation. 

Commercial  plan  means  a  subcontracting 
plan  that  covers  the  offeror's  fiscal  year  and 
that  applies  to  the  entire  production  of 
commercial  items  sold  by  either  the  entire 
company  or  a  portion  thereof  (e.g.,  division, 
plant,  or  product  line). 

Individual  contract  plan  means  a 
subcontracting  plan  that  covers  the  entire 
contract  period  (including  option  periods), 
applies  to  a  specific  contract,  and  has  goals 
that  are  based  on  the  offeror's  planned 
subcontracting  in  support  of  the  sp>ecific 
contract,  except  that  indirect  costs  incurred 
for  common  or  joint  purposes  may  be 
allocated  on  a  prorated  basis  to  the  contract. 

Master  plan  means  a  subcontracting  plan 
that  contains  all  of  the  required  elements  of 
the  individual  plans,  except  goals,  and  may 


be  incorp)orated  into  individual  plans, 
provided  the  master  plan  has  been  approved. 

Subcontract  means  any  agreement  (other 
than  one  involving  an  employer-employee 
relationship)  entered  into  by  a  Federal 
Government  prime  contractor  or 
subcontractor  calling  for  supplies  or  services 
required  for  performance  of  the  contract  or 
subcontract. 

•  •         •         *         • 

(d)*  •  • 

(2)*   *   • 

(i)  Total  dollars  planned  to  be 
subcontracted  for  individual  plans;  or  the 
offeror's  total  projected  sales,  expressed  in 
dollars,  and  the  total  value  of  projected 
subcontracts  to  support  the  sales  for 
commercial  plans; 

*  •         •         •         • 

(10)  Assurances  that  the  offeror  will  (i) 
cooperate  in  any  studies  or  surveys  as  may 
be  required,  (ii)  submit  periodic  repmrts  so 
that  the  Government  can  determine  the 
extent  of  compliance  by  the  offeror  with  the 
subcontracting  plan,  and  (iii)  submit 
Standard  Form  (SF)  294,  Subcontracting 
Report  for  Individual  Contracts,  and  SF  295, 
Summary  Subcontract  Report,  following  the 
instructions  on  the  forms  or  as  provided  in 
agency  regulations;  and  (iv)  ensure  that  its 
subcontractors  agree  to  submit  SF's  294  and 
295. 

(11)  A  description  of  the  types  of  records 
that  will  be  maintained  concerning 
procedures  that  have  been  adopted  to  comply 
with  the  requirements  and  goals  in  the  plan, 
including  establishing  source  lists;  and  a 
description  of  the  offeror's  efforts  to  locate 
small,  small  disadvantaged  and  women- 
owned  small  business  concerns  and  to  award 
subcontracts  to  them.  •  •  * 

•  *         •         •         • 

(vi)  •  *  •  Contractors  having  commercial 
plans  need  not  comply  with  this 
requirement 

*  *         *         •         •  ^ 

(f)  A  master  plan  on  a  plant  or  division- 
wide  l>asis  which  contains  all  the  elements 
required  by  paragraph  (d)  of  this  clause, 
except  goals,  may  be  incorporated  by 
reference  as  a  part  of  (he  subcontracting  plan 
required  of  the  offeror  by  this  clause; 
provided,  *  *  • 

(g)  A  commercial  plan  is  the  preferred  typ>e 
of  subcontracting  plan  for  contractors 
furnishing  commercial  items  (see  paragraph 


(b)  of  this  clause).  The  commercial  plan  shall 
relate  to  the  offeror's  planned  subcontracting 
generally,  for  lx>th  commercial  and 
Government  business,  rather  than  solely  to 
the  Government  contract. 


(End  of  clause) 


13.  Section  52.219-16  is  amended— 

(a)  By  revising  the  clause  date; 

(b)  In  the  first  sentence  of  paragraph 
(b)  by  removing  the  word  "product";  by 
adding  a  sentence  at  the  beginning  of 
(b);  and  by  revising  the  last  sentence; 

(c)  In  (c)  at  the  end  of  the  first 
sentence,  before  the  period,  by  adding 
"and  to  discuss  the  matter";  and 

(d)  By  revising  (d)  to  read  as  follows: 

52.219-16    Liquidated  Damages- 
Subcontracting  Plan. 

•  •  •  /k  • 

LIQUIDATED  DAMAGES- 
SUBCONTRACTING  PLAN  (XXX  1997) 

•  •         •         •         • 

(b)  Performance  shall  be  measured  by 
applying  the  percentage  goals  to  the  total 
actual  subcontracting  dollars  or.  if  a 
commercial  plan  is  involved,  to  the  pro  rata 
share  of  actual  subcontracting  dollars 
attributable  to  Government  contracts  covered 
by  the  commercial  plan.  *  *  *  The  amount 
of  probable  damages  attributable  to  the 
Contractor's  failure  to  comply,  shall  be  an 
amount  equal  to  the  actual  dollar  amount  by 
which  the  Contractor  foiled  to  achieve  each 
subcontract  goal. 

•  •         •         •         • 

(d)  With  respect  to  commercial  plans,  the 
Contracting  Officer  who  approved  the  plan 
will  p>erfonn  the  functions  of  the  Contracting 
Officer  under  this  clause  on  behalf  of  all 
agencies  with  contracts  covered  by  the 
commercial  plan. 

•  *         •         •         • 

(End  of  clause) 
PART  53— FORMS 

14.  Section  53.301-294  is  revised  to 
read  as  follows: 

BILUNGCOOC  6a20-EP-P 
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SUBCONTRACTING  RB>ORT  FOR  INDIVIDUAL  CONTRACTS 
fS0»  inst/vcthns  on  /mvn&l 


OMBNo.:900(M>006 
Expires:    03/31/98 


PuMc  reporting  burden  for  ttiis  coMaction  of  information  is  estimated  to  avtrsge  3  hours  per  response,  including  the  time  for 
revie«wing  instructions.  saarcMng  existir>g  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing 
the  colaction  of  information.  Send  comments  regarding  this  burden  estinrtate  or  any  other  aspect  of  this  collection  of  information, 
indwAnosuggestions  for  reducing  this  burden,  to  the  FAR  Secretariat  (MVR).  Federal  Acquisition  Policy  Division.  GSA.  Wash^>gton. 


1.  COflPOMA-nON.  COMPANY  OM  SUmvSWN  COVEMCD 

3.  DATE  SuaMTTTEO 

•.  <!bi«>Ai/y  namC 

k.  SnCET  AOOMESS 

4.  N0«MTM«  POTOO  raOM  MCtFnON  or  C0NT1UCT  THMI: 

Q    MAR31         Q    S0T3O 

YEAH 

e.  cnv 

4.  STATE 

•.  zrcooc 

B.  TYPE  OF  l0Ofrr 

2.  COMTMCTOA  eOmRCATION  MUMSCW 

D    NEOULAM     D    RNAL          O    REVBED 

&  AOMMST^ara  ACnVTTY  in,mm  eh,ck  m^hmb 

ItbUK) 

OSA 
OOE 

DEFBISE  LOOSTICS  AQBtCY 


I  0THe«  FH)0MI.  AOBICY  »»>dM 


a  AQBiCY  OR  CONTRACTOR  AWARDMG  CONTRACT 

PAME  CONTRACT  NUMBER 

•.  Aoaicrs  OR  contractor's  name 

O  SUaOONTMCTOM 

SUeCONTHACT  NUMSa 

k.  STREET  ADDRESS 

fl.  DOUAM  AND  POCerrAOES  M  THE  FOUOVMNO  BLOCXS: 

D  OQ  NC^UPE  ilOWiCT  COSTS                    D  DO  MOT  WauOE  PIOIBECT  COSTS 

c.  cert 

d.  STATE 

•  zrcooE 

SUBCONTRACT  AWARDS 


TYPE 

CURRENT  GOAL 

ACTUAL  CUMULATIVE 

WHOLE  DOIXARS 

PERCWT 

WHOLE  OOUARS 

PERcsrr 

lOe.  SMAU  BUSINESS  CONCERNS  (Includ*  SOB,  WOSB, 
HOCU/hU)  (DoUar  Amount  and  Pmvmt  of  10c) 

10b.  LARGE  BUSINESS  CONCERNS  (DoMar  Amount  and  Parcant 
of  10c) 

&•:;&■';'■;?■:?;  5?^E 

10c  TOTAL  fSum  of  10a  and  10b.) 

100.0% 

100.0% 

11.    SMALL  OISAOVANTAGED  (SOB)  CONCERNS  (Induda 
HBCWM)  (Dotar  Amount  and  Parcant  of  10c) 

12.   WOMEN-OWNED  SMALL  BUSINESS  (WOSB)  CONCERNS 
tOoMar  Amount  and  nnant  of  10c) 

13.WOIARKS                                                                                                                  "~' 

' 

14*M*MtOPai0IVBUAlA0MB«TBI«aSUBC0NTTUCT»*0PLAir 


AUIIWRBED  FOR  LOCAL  RBWXJUCnON 

"'    iliMtanMa 


14fe.  TB.9H0NE  NUMSER 


AREA  CODE 


ftHlfcjnCQ 


OBffiUU.  VMTRUCnONS 

1.  TN*  rapert  la  net  raqulrad  from  anal 

2.  This  raport  \a  not  raquirad  for  conwnordal  itamt  for  which  a 
eompany-wido  annual  plan  0.*.,  a  Commorclal  Plan)  hao  boon  approvod. 
nor  from  laroo  buiinooooo  In  tho  Dapartmont  of  Dofanaa  (DOO)  Tool 
^opraw  for  NaQoHaHaw  of  Cowiprahanrfva  Suboonttaetlne  Piano.  Tba 
Summary  Subcontract  Raport  (SF  295)  ia  roquirad  for  contractora 
oporating  undor  ono  of  thoaa  two  conditiona  and  iheuld  bo  aubmittod  to 
tho  Govommont  in  accordanca  with  tha  inatructiona  on  that  form. 

3.  Thia  form  colocta  aubcontract  award  data  from  primo 
contractora/aubcontractora  that:  (a)  hold  ono  or  moro  contracta  ovar 
tSOO.OOO  (ovar  1 1,000,000  for  eonalruetion  of  a  public  fadfity):  and  (b) 
ara  raquirad  to  raport  aubcontracta  awardad  to  SmaM  Buaineaa  (SB), 
Smal  Diaadvantagad  Buainoaa  (SOB),  and  Womart-Ownad  Smal  Burtnaaa 
(WOSB)  eoncoma  under  a  aubcontracting  plan.  For  tho  Doportmont  of 
Dofanaa  (DODI,  tha  Natiortal  Aaronautica  and  Spaca  Adminiatration 
(NASA),  and  tha  Coaat  Guard,  thia  form  alao  coOocta  aubcontract  award 
dau  for  MatoricaHy  Black  CoHogoa  end  Univaratiaa  (HBCUa)  and  Minority 
Inatitutiona  (Mia). 

4.  Thia  raport  ia  raquirad  for  aach  contract  containing  a  aubcontracting 
plan  and  muat  ba  aubmittad  to  tha  adminiatrativa  eontractirtg  officor 
(ACO)  or  eorttracting  efficar  K  no  ACQ  ia  aa«gnod.  aomi-annuaMy  during 
contract  porformar«ca  far  tha  pwioda  andod  March  Slat  and  Saptambar 
30th.  A  aaparata  raport  la  raquirad  for  aach  eentract  at  oonttoet 
camplatfaii.  Roporta  ara  duo  30  day*  aftar  tha  doaa  of  aach  raporting 
pariod  unlaaa  otharwiaa  dwactad  by  tha  contracting  officor.  tUperta  ara 
raquirad  wihan  dua.  rogardtoaa  of  wfwthar  mora  haa  boan  ariy 
aubaeneaetine  aotivfty  rinoo  ttto  Inception  of  tha  cftntnet  or  drtco  tho 


S.    Only    aubcontracta    involving    parformanca    within    tha    U.S.,    ita 
poaoaaaiona.  ^arto  Rico,  ond  tha  Truat  Tarritory  of  tha  Pacific  Wanda 
ahould  bo  indudod  in  thia  raport. 

•.    ^whoaaa  from  a  aerperation.  oompany,  or  aubdMaion  that  ia  an 
affHata  of  tfia  primo/auboontraclor  ara  net  Indudod  In  thia  report. 

7.    Subcontract     award    data     reported     en    thia    form     by    prima 
ceniractora/aubcorttractora  tMt  bo  Hmitad  to   awarda  made  to  their 
immedMte  aubcontractora.    OrodH  cannot  ba  taken  for  awarda  made  ie 


SPEOHC  MSTRUCnONS 

BLOCK  2:  For  tho  Contractor  Identification  Nui?ibor,  enter  tha  nine-dMit 
Dau  Univarad  Numbering  Syatam  (DUNS)  number  that  idantifiaa  Vf 
ipodfic  contrecter  aatabBdwient.  If  there  ia  no  DUNS  number  avaSebte 
that  idantifioe  the  exact  name  ar«d  addreee  entered  in  Block  1,  contact 
Dun  and  Bradetraet  Information  Servicea  at  1-800-333-0505  to  got  one 
tree  of  charge  over  tho  telephone.  Be  prepared  to  provide  the  fallowing 
informetion:  (1)  Company  rtama;  (2)  Company  addraaa:  (3)  Company 
telephone  number;  (4)  Lino  of  buaineaa;  (S)  Chiaf  executive  officar/key 
martagar;  (6)  Date  the  comperty  waa  atarted;  (7)  Number  of  people 
employed  by  tha  company;  and  (8)  Company  affiliation. 

BLOCK  4:  Check  oiriy  one.  Note  that  dl  aubcontract  award  data 
reported  on  thia  form  repreeenta  activity  ainca  the  inception  of  the 
contrect  through  the  data  irvficatad  in  thia  block. 

BLOCK  5:  Check  whether  thia  report  ia  a  'Regular,*  "Find.*  and/or 
•Raviaed*  raport.  A  'FhtaT  report  ahould  be  diedted  only  If  the 
eontfeeter  hea  completed  the  eentract  or  aubcontract  reported  in  Btoefc 
7.  A  *neviaed*  report  is  a  ehaitge  to  a  raport  previoudy  aubmittod  for 
the  aama  period. 

BLOCK  B:  Identify  the  deportment  or  agartcy  adminictaring  tha  maioriry 
of  aubcontractirtg  plena. 

BLOCK  7:  Indicate  whether  the  raporting  contractor  ia  aubmitting  thia 
report  ee  a  prime  contractor  or  aubcontractor  and  the  prima  contract  or 
aubcontract  number. 

BLOCK  B:  Enter  tfte  nemo  and  addraaa  of  the  Federd  department  or 
agency  a  warding  the  contract  or  the  prime  contractor  awardit^  the 
lubcontreet. 

BLOCK  9:  Check  the  eppropriete  block  to  irtdicata  whether  irtdirect 
coata  ara  included  in  the  doHar  amounta  in  Mocks  10a  ttwough  12.  To 
anaure  CMnparabSty  between  ti«e  pod  end  actud  eokimfta.  the 
cowaectei  may  Include  Indveet  oeeu  in  the  actud  column  only  M  the 
■Aconfcecling  plan  Indudod  btdboct  eeaia  In  tha  goeL 

BLOCKS  10a  through  12:  Under  'Current  Goel,*  enter  the  doBar  and 
percent  goala  in  eech  cetegory  (SB,  SDB,  ar>d  WOSB)  from  the  aub- 


contracting plan  approved  for  thia  contract.  Of  the  orlgbtd  goala 
agreed  upon  at  contract  award  have  bean  raviaed  aa  a  raauM  of 
contract  modificationa,  enter  the  origind  goela  in  Btock  13.  The 
amounta  airtared  in  Blocka  10a  through  12  ahould  reflect  the 
reviaed  goate.)  Under  'Adud  Cumulattea.*  enter  actud 
auboonvact  acMevementa  Idclar  end  percent)  from  the  inception 
of  the  eentract  through  the  dote  of  ttie  raport  diown  In  Btodi  4.  In 
caaao  where  indirect  coats  are  irtdudad.  tfte  amounta  dtouM 
include  both  direct  awarxte  artd  an  ^propriata  prorated  portion  of 
indvect  awards. 

BLOCK  10a:  Report  al  aubcontracta  awardad  to  SBe  indudm) 
aubcontracta  to  SOBa  and  WOSBa.  For  DOD.  NASA,  and  Coaat 
Querd  convacta.  induda  aubcenvactino  awerde  ta  HBCUa  and  Mia. 

BLOCK  10b:  Raport  di  aubcontracta  awarded  to  large  budniaats 
(LBs). 

BLOCK   10c:  Raport  on  thia  ine  the  totd  of  al  aubcontracta 

awarded  under  thia  contract  (tha  aum  of  linea  10a  and  10b). 

BLOCKS  11  end  12:  Each  of  theee  itemt  ie  a  aubcata^ofv  of  Block 
10a.  Note  that  In  aomo  caeea  ':)»  seme  doBera  mey  be  rapgriad  In 
both  Block  11  and  Btoet  12  ILo..  BOBe  owned  by  wwew>. 

BLOCK  11:  Raport  dl  aubcontracta  awerded  to  SDBe  nndudbig 
women  owned  SDBd.  For  DOD.  NASA,  end  Coeat  Guard 
contracts.  Include  aubcontract  awards  to  HBCUa  artd  Mia. 

BLOCK  12:  Report  el  aubcontracta  awardad  to  Women-Owned 
firma  rndudbig  SOBa  owned  by  women). 

BLOCK  13:  Enter  a  short  narrative  axplanetien  if  (a)  SB,  SOB.  or 
WOSB  accompBahmants  fdl  bdow  that  wrhich  would  be  expected 
uairtg  a  atraight-lina  projection  of  goda  through  the  period  of 
contract  performartca;  or  (b)  if  thia  ia  a  final  report,  any  orta  of  the 
three  goala  waa  rtot  moL 

SFECML  BUSTRUCnONS  FOR  COMMBtCUO.  PLANS 

DSMmONS 

1 .  Commercid  item  meerta  a  product  or  aervice  thM  aatieffee  the 
definition  of  commercid  item  in  Section   2.101   of  the  Federd 

2.  Commercial  plan  meana  a  aubcontrectirtg  plen  that  covora  ttte 
effaror's  fiscd  year  and  that  appliea  to  tha  entire  production  of 
commercid  itema  add  by  either  the  entire  compeny  or  a  portion 
thereof  (e.g.,  division,  plant,  or  product  Una). 

3.  Subcontract  meana  a  contract,  purchaae  order,  emendmant,  or 
ether  legd  obligation  executed  by  tfte  prime 
contractor/aubcontractor  cdiirtg  for  auppliea  or  aervicea  required  for 
the  performartca  of  the  origind  contract  or  aut>contract. 

4.^0irect  Subcontrect  Awarda  ara  tftooo  that  ara  idantrfiod  with 
tha  performartca  of  one  or  moro  specific  Government  contrectld. 

5.  btdvect  coata  are  thoee  wtwch.  beceuae  of  incurrence  for 
common  or  joint  purpoeea.  ara  not  identififd  with  specific 
Government  contracta;  theee  awards  are  rdsted  to  Government 
contract  performance  but  ramdn  for  alocation  aftar  drect  awarda 
have  bean  determined  ertd  identified  to  specific  Coverrvnent 
contracts. 

DISTTWUnON  OF  THIS  RB«RT 

For  the  Awardbig  AgeiKy  or  Convacter 


The  origirtd  copy  of  thia  raport  ahould  be  provided  to  lt>e 
contracting  officer  at  tha  agency  or  contractor  identified  in  Block  8. 
For  contracta  with  DOD,  a  copy  dtould  dao  be  provided  to  the 
Defenaa  Logiatica  Agency  (DLA)  at  the  ctignizant  Dofanaa  Contract 
Martagement  Area  Operationa  (DCMAO)  office. 

For  the  Smel  Budnaaa  Adminiairation  (SBA): 

A   copy   of   this   raport   muat   t>e   provided  to  tfte  cognizant 
Commericd    Merket    Rapraaaniativa    ICMR)    et    the    time    of    a 
compUanca  review,   h  is  NOT  neceaeery  to  mal  the  SF  294  Ie  SBA 
unleea  epectficaty  requeaied  by  the  CMR. 


STANDARD  FORM  294  irev  i  BACK 


STANDARD  FORM  294  (Rev.  i 

I  by  QSA-FAA  HS  CFft  63.2ltW 
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15.  Section  53.301-295  is  revised  to  read  as  follows: 

53.301-295    Standard  Form  295,  Subcontract  Report 


SUMMAMV  SUKONTRACT  REPORT 
($90  kmuvedom  on  i9¥9a»J 


0MBNe.:9e00-«0e7 

Expires:    03/31/98 


_  burdit  for  Ihw  eottcliow  of  inffm«^  w  wMiiniad  te  *»f90  13  hoMra  pm  rwpow— ,  indkttng  tfM  lima  for  roviowino  IwIiuHkhw. 
SMHiQ  dots  MUTOOi^  QOVMfviQ  ofM  HMinciinlnQ  VM  Mto  nooQod,  Mtd  oofiiplMn0  WW  roviowMnQ  tfw  eoMoclkofi  of  infocmotion.  Sond 
ttammna  Mo  kurdon  loiioou  or  any  otftor  aopoct  of  Mo  coaoction  of  mfermolioft.  tndudhig  augoootiano  for  raducing  thio  burdon,  to  Am  FAR 
:  (MVf«,  Fadaril  AeguiaWon  FoScy  OivWon.  OSA,  WaaNngten.  DC  20405. 


1 .  COnPOMATION.  COMPANY  OH  SUKNVBXM  COVEMEO 

3.  PATt  SUBMIT 

■rto- 

•- COMPMfV  NAME 

b.  titwti  AUUfC&S 

4.  WMfmiM  KMOO: 

*— '    MAR  31 

Q    OCTl- 

YEAH 

e.  CfTV 

ESTATE 

•.zrcooc 

S.  TYPE  OF  ICPOIir 

2.  owrmACTOR  cemncATioN  numkr 

Q    MEOULAM 

D    HNAL          O    l«V«a> 

ACTIVITY 


*M(/ 


Q 

^  NA^ 

Gam 


AMIV 
NAVY 


DB3BI8E  LOOSnCS  AOaiCV 


Q 


DOE 

OTHER  FCOEHAL  AaaiCY /S^aMM 


7.  M^OMT  SUMMTTEO  AS /Ok«*  OM  ; 

g.  TVPt  OF  FLAW 

O  "■«  COWnWCTOH               QsOTN 

QMOnnOUAL                                              n    COMMEWOAt 

O  aUMONTIMCTOM 

»  K>M  W  A  COMMnCUM.  ruM.  VfCWr  TNf  FCnCOTTAK  or  THE  OOUAM  CM    ^^. 

T>«s  mrcmi  attnoutmu  to  thh  aoencv.                                             ^^P 

•.  corrnMCTOirs  maxm  phooucts  on  servicc  lmes 


I ^ 

b  d 


CUMULATIVE  RSCAL  YEAH  SUBCONTRACT  AWARDS 
fltaport  cwMMMMr  Hjguim  Htr  twportkig  ptitod  in  Block  4) 


TYPE 

WHOLE  OOIXAAS 

ITe  nu)Mt  tMtfl 
of  ■%) 

10a.  SMALL  BUSINESS  CONCERNS  fkidude  SDB.  WOSB.  HBCU/MIJ 
'OaBar  Amount  and  Pmcmt  of  lOcJ                            ^ 

10b.  LARGE  BUSINESS  CONCERNS  (DoKar  Amount  »nd  Pm:mt  of  10c.) 

10c  TOTAL  (Sum'of  10a  and  lOb.t 

11.    SMAR  DISA0VANTA6E0  (SDB)  CONCERNS  (DoBv  Amount  and  Parcant  of  10c  J 

12.   WOMEN-OWNED  SMALL  BUSINESS  (WOSB)  CONCERNS 
(DoBar  Amount  and  Parcant  of  lOc.l 

13.  HISTORICALLY  BLACK  COLLEGES  AND  UNIVERSITIES  (HBCUI  AND  MINORITY 
INSTITUTIONS  (Ml)  m  appBcatHat  (DoBar  Amount  md  Parcant  of  10c.) 

14.  NSMAIKS 

NAME 


15.  CO*rmACTOM-t  OfnOAL  WHO  AOMMBTERS  SUaCONTTUCTMO  PROOIUM 

TtTCI 


16.  CHIEF  EXECUTIVE  OfFKCR 


k.  TTTIE 


AUTHOHBH)  FO«  LOCAl  FOnoOUCTKM 


e.  SIQNA7UK 


4.  DATE 


e.  TELEPHONE  NUMBER 


AflEA  COOE      NUMBER 
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1.    TMiW»iKliat  mafcatfw 


■IkMlM 


2*    TMv      PBMi      oMscto       .  . 

aaaMe*»(«taikaaaaaatH«  that:  lai  hoW  an*  er  maia  nwiUauto  awar  1600,000 
laMT  •I.OOO.tXX)  far  eananuellen  of  a  puMe  faeStyl:  ana  M  aia  rnulwi  ta 
Mporl    ■Jimnliinti    awarta4   ta   Saial  Budniw   ISBi.    Smd  Oliii  ■i<ni< 

-      -  -     -  nvOSBI  aoneama  undar  a 

af  Oataaaa   IDOOL   dn 
AAaMMadB 


KOCK  Mb:  RapaM  rf 


■.OCX  10a:  Napert  an  dri*  Ina  tta  rand  tatal  o(  al 

af  tnm  lOi  and  10M. 


3.  TMa  lapirt  aawt  I 

3lCt    MV    ttW    tMMMi    lilOfMrM    WMCO    SttptMNBCf    SOtn)    IM 

t*  Dalawai   (DOOl  _  

r  30UII  far  cantMcls  wan  dMba  aaanalaiL  axcaat  far  cantracta  aowafad 
ay  fln  apo'avaa  ConmafOMl  Pun  liaa  ioacial  aMbudiana  ai  naM* 
Winm  m»  dm  30  daya  af*w  dia  daa*  of  aaek  n^aidnf  padad. 

4.  Tida  faoaft  atay  ba  ubnaBad  on  a  oafparaCa,  contpany,  af  auadlMMan  (a. 
plant  ar  dMdaw  upoiaUini  on  a  ■■(iwato  pfofit  oancac)  bod*,  \mimm 
dhadad  by  dte  apancy  owiatdinB  tt«a  controcL 

6.     If  ■  pdma  contractof/aubcontractor  is  parfofnanQ  wadi  for  awfa  ttMn  ono 
ra<ird  agancy.  a  aapatala  lapart  dial  bo  wbadtad  lo  aack  apiaty  ea»adrit  aidy 
diat  aaanay'a  aanlitla.  piawdad  at  laaat  ana  of  tttat  apancy't  oontiaeta  la  avar 
•SOOiOOO  lovar  11.000.000  tor  uwiatnictien  of  a  pubic  facMyt  and  aontaina  a 
OMbuwaiai  Ibn  plat.     (Nola  diat  OOO  i*  condda«ad  to  ba  a  dngla  agancy:  laa 


BLOCKS  11  aiM  13c  Each  of  ttiaaa  Itama  li  a 
Nata  dM  hi  tana  aaaaa  dw  ana  daBara  BiBT  I 
and  Bbcfe  12  S-a..  SOBa  awaiaa  by  wawanl; 


10a. 
11 


11  and  13. 

BLOCS    11:        Mapon    dl    aubimiaiaiU    awaidii   to    SOB*    (kw*u4«» 
ISOBat.   Par  DOO.  NASA,  and  CaaatawriaaaaMcnTEeCao 


BLOCK  12:        Rapart  dl         

BLOCK  13  IPar  naliaiH  wMi  OOO.  NASA.  m>I  ObmI 
del*  waka  af  al  wbconlraela  wWt  HBCUaAMt. 


e.    FarDOO,  a 

by  oAary  dapaMManta/agandaa  and/ar  wbcantiacta  awaidia  by  DOO 
Hetwavar,  OOO  cantracton  Involvad  in  conatniction  and 
I  and  lapab  muat  ibwdt  a  wp»»ti  capoft  tor  aaeh  DOO  compananL 


Thia  lap  art  ia  dua  an  Octobar  30lh  oadi  yaar  for  ttio  pia«lau» 
IT  andad  Sap^ambar  30di. 


7.     Only  wbeorMraeti  Invotxing  parlownanca  wtthin  tfia  U.S..  Ki 

P«ia(ta  Mea.  ana  die  Tniat  Torrttory  of  tho  PaeMe  Wand*  d«ouW  bo  bidudii  bi 


diat  li  an 


I  pibaa/wboantnetar  aro  not 


B.    tubauiamil  awaid  data  raportad  an  tNa  form  by  pibiia  uw ai aLtmi/a rbrnn 
tiautaia  dial  ba  Imkod  to  owaid*  mado  to  thoir  hnwod'ta  aubeontnetara.   Cvadk 


2.  Tfia  annual  lapart  MMnattad  by  lapartlng  argansMlana  diat 
ippio<ad  Bowipany  w^a  annud  ■ubcoritractino  plan  lor  tuiiaiioiiital 
dial  bit  hill  al  wboorHraedna  aetMty  undar  rnnmiowlil  pi  ma 
during  ttio  yoar  aMi  dial  ba  aabndlMd  hi  addW 

3.  Enlar  bi  Btoeta  tOa  damipti  13  tha  total  of  «■ 
undar  dia  contractor'*  Cowiiartial  Plan.    Bbai  bi 
al  dd*  tatal  that  h  alli»*l*Mi  la  diaafancy  la 

ini*  raport  muat  bo  mbmlttad  ta 
Iby  an 


a  dH 


Pim 


1&  Saa  tpaaiai  bialnietlona  bi  right-hand  column  lor  Commonid  Plana. 

•PECnC  BISTIIUCnONS 

BLOCK  2:  Far  tha  Cantractar  UarMMcatian  Numbar,  antar  tiia  nbiadiglt  DMa 
UnivBrad  Nianfearing  Syatam  lOUNSI  numbar  that  idandlia*  tha  *p*elfie  contractor 
aatabMananL  If  thar*  I*  no  DUNS  number  avalaMa  that  M»iitina«  tha  ajtael 
nana  and  addra**  antarod  bi  Hock  1.  oentaet  Dun  and  Bradatraot  bitermation 
Sarvieaa  at  1-B00-333-O5O6  to  gat  ana  fiaa  of  eharga  evar  tha  tilaphen*.  Ba 
piapafad  ta  pfo>Mda  tha  folowing  biformotion:  (II  Company  nama:  i2i  Company 
addiaaa:  Ol  Company  tatophana  numbar.  (4)  Lino  of  budnoaa;  (51  CMof  aaaeuliw* 
ofBoar/kay  managar  IS)  Dal*  tha  company  wo*  *t*rtod:  (7)  Numbar  of  p*Bpl* 
iwipl*lf*d  by  tha  company:  and  (B)  Company  atfitatien. 

BLOCK  4:  Chack  only  ona.  Neta  that  March  31  mproiant*  tha  aix  montfw  from 
Octobar  1  at  and  thM  Saptombor  30th  npmaoiM*  tho  twarva  montho  from  Octobar 
1(L   Emar  ttw  yaar  of  tho  roportbig  parted . 

BLOCK  B:  Chock  «»hathor  tM*  ropoit  1*  •  -ftegutor.'  "HnaL*  a«d/or  'Ravlaad' 
laport.    A  'Fhiar  mpoft  *b*aM  bo  cbockad  only  ■  tha  contractor  hoa  Bimplilod 

al  tlia  oontpacta  contobibig  mbconlvacvig  plans  owardad  by  tha  agancy  la  wMob 
It  la  i*p*idag.    A  -Ravtead^  < 


DEnMTWNB 


1.  CommafCMl  Itam  moan*  a  product  or  aar>rtca  thM  a^Miio*  iho  dowdtlon 
of  tommaricd  Mam  in  Soction  2.101  of  tha  Fodoral  Ac«a*Mon  fl*gulttoti. 

2.  Ceiianartid  plan  mama  a  *ubeontracting  plan  tlial  covon  tha  offarBr** 
fiacal  yaar  and  tfiat  appaaa  ta  tha  arwira  prooucUuii  of  commanial  llama 
aoM  by  allhor  tha  antba  i.iiiwp*n|  or  a  portion  tharaof  la.g..  ««Wan.  plant 
or  product  inol. 

3.  Subcontract  moan*  a  canfract.  p>wli»a*  ordor,  ariofdniai*.  or  othar 
lagal  oMgation  oaocutod  by  tha  prima  umtiacux/aubcormamw  caOng  tar 
auppiai  or  aarvlea*  rasuirad  for  tho  parformanea  of  tha  orlgiitd  uiraiau  or 


4.     Diroct  Subcontract  Award*  ara  theaa  that  ara  MantHlad 

pvffoniMnos  of  ofw  or  inoio  ipocific  Oo>MnwMnt  cofi^roctiv. 


roport  to  •  chanp*  to  •  ro^ort  pfOMoui^  oubmiHod  for         5. 

for 


■LOCK  •:  M«m>i  Iho  <«ytiiioi<  or  agancy  >dmintato»<nQ  tho  m«^erttv  of 
MBOontrocDffiQ  ^wno. 

BLOCK  7:  TMo  foport  onoofvi^ooooo  tM  ooiKrocts  wNh  tho  Fotforw  Qo^Mfrwionl  for 
Iho  ■QOfficv  to  which  k  iv  Hjbfiilltodi  indurfing  ouboontroctB  rocon^d  fion  olhor 
largo  huaJniBoaa  that  hovo  ciowtractt  with  tho  aama  agoncy.  Inrficoto  in  this  Mock 
whothor  tiio  oontroctor  la  o  piino  covKroctor,  autocorMractor.  or  both  fchock  otwf 
ana). 

BLOCK  S:  Chacb  anty  ana.  Chack  •Cemmarclal  Plan*  only  M  ttda  roport  I*  undor 
an  ippraiwd  Commorcid  PlatL  For  a  Commareial  Plan,  tho  contractor  muat  apaeifif 
tha  panantago  af  dollar*  bi  Btoeka  10a  thnugh  13  attributaMa  to  tha  agancy  to 


5.  bidimct  Subcontract  Award*  ara  thoao  which,  bacauaa  of  Incwronca 
non  or  joint  pu^oaoa.  aia  nat  Uanttnad  with  apocmc  Govammar^ 
contracts:  thaaa  awaida  ara  raldad  ta  Oo^Mmmant  co^ract  portonnonoo 
biM  fomfln  for  oBocation  aftar  dbact  award*  ha^M  boan  dotarmmad  and 
idarMifiad  to  tpacmc  Qowinwnaria  contiactt. 


SUBMrTTAL  ADOKSSES  FOtI  OfBOMAL  REPORT 
For  000  I 


BLOCK  B:  Idawtif)  tho  majer  product  or  *or«ico  ino*  ol  tho  reporting  organitatton. 

BLOCKS  10a  dwoogh  13:  Thaaa  antrio*  diotdd  bwfcido  ol  aubeontract  award* 
mauWng  from  eorriract*  or  aubeontract*.  lagardlaaa  of  dolar  amount  latalmad 
bom  tha  agancy  ta  «iMch  thia  report  la  aubmined.  H  reporting  o*  a  *ubcontraelar. 
iBport  al  *uboontracU  awerded  undar  prima  contract*.  Amounts  tfiouM  feiduda 
both  dbact  awaida  and  an  appfopriala  prorated  portion  of  bidboet  awada.  (The 
bidbaet  portion  i*  baaed  en  the  part  ant  *g*  of  work  babig  parfomwd  far  the 
organlution  la  which  tha  report  I*  babig  lubmittad  in  relation  to  other  wort  babig 
f*"^*^  >y«f«e  prime  oentie<.tu«/*ubcontiatter.)  Do  net  btdude  awarde  made  bi 

ibirtgMband  uluwii). 


1.  NASA:    Forward  reports  to  NASA.  Office  of  Piocuramaa*  BIO. 

Waahbigton.  DC  20e4« 

2.  OTHER  FEDERAL  DffARTMBfTS  OR  AGBfOES:   Forward 

report  to  tha  OSDBU  Obector  unlaa*  ethervdea  pfe>ridad  lor  bl 
bwtfucdona  by  the  Dap«rtnient  or  Agency. 


FOR  AU  CONTRACTORS: 


SMALL  BUSMESS  AOMMSTHATION  ISSAJ:  Sond  *inla  copy*  M  die 
cognfaant  Commorcid  Marlwt  RopreaanCotive  iCMR)  at  tha  addr***  pmvid*d 
by  SBA.  Cal  S8A  Haadauartar*  in  Waahington.  DC  at  (2021  206-6475  lor 
conoct  atfdroaa  tf  unknown. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  Na  FR^163-N-01] 

NOFA  for  Emergency  Shelter  Grants 
Set-Aside  for  Indian  Tiit)e8  and 
Alaskan  Native  Villages 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  funding  availability. 

SUMMARY:  This  NOFA  announces  the 
availability  of  approximately  $1,265,000 
in  funds  for  emergency  shelter  grants  to 
be  allocated  to  Indian  tribes  and 
Alaskan  Native  villages  by  competition 
for  fiscal  year  (FY)  1997.  Assistance 
provided  to  Indian  tribes  and  Alaskan 
Native  villages  under  this  NOFA  will  be 
used  to  help  improve  the  quality  of 
existing  emergency  shelters  for  the 
homeless,  to  make  available  additional 
emergency  shelters,  to  meet  the  costs  of 
operating  emergency  shelters  and  of 
providing  essential  social  services  to 
homeless  individuals,  and  to  help 
prevent  homelessness.  This  ESG  set- 
aside  allocation  will  increase  the 
availability  and  expedite  receipt  of 
program  funds  to  Native  American 
communities.  This  NOFA  contains:  (1) 
Information  concerning  eUgible 
applicants,  (2)  Information  on  funding 
available  within  each  HUD  Indian 
program  region,  and  (3)  Information  on 
application  requirements  and 
procedures. 

DATES:  Applications  must  be  received 
by  the  appropriate  HUD  Office  of  Native 
American  Prograirs  (ONAP)  by  no  later 
than  3  p.m.  local  time  (i.e.,  the  time  in 
the  office  to  which  the  application  is 
submitted)  on  May  23. 1997. 

ADDRESSES:  Application  packages  are 
available  from  the  HUD  Offices  of 
Native  American  Programs  (ONAPs) 
listed  in  Appendix  1  to  this  NOFA.  The 
Office  of  Native  American  Programs 
(ONAP)  serving  the  area  in  which  the 
applicant's  project  is  located  must 
receive  an  original  application  and  one 
copy  by  the  deadline  described  in  the 
DATES  section  of  this  NOFA. 

This  NOFA  and  the  application 
package  are  available  on  the  World 
Wide  Web  through  HUD's  Home  Page  at 
http://wwwJiud.gov/indemerg.html. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Applicants  may  contact  the  appropriate 
CMBce  of  Native  American  Programs 
(ONAPs)  for  further  information. 
Appendix  1  to  this  NOFA  contains  a 
complete  list  of  these  offices  with  their 
addresses  and  telephone  nimibers. 


SUPPLEMENTARY  INFORMATION: 
I.  Summary  of  Competition 

Purpose  of  Program:  To  help  improve 
the  quality  of  existing  emergency 
shelters  for  the  homeless,  make 
available  additional  emergency  shelters, 
meet  the  costs  of  operating  emergency 
shelters  and  of  providing  essential 
social  services  to  homeless  individuals, 
and  help  prevent  homelessness. 

Eligible  Applicants:  Any  Indian  Tribe, 
band,  group,  or  nation,  including 
Alaskan  Indians.  Aleuts,  and  Eskimos, 
and  any  Alaskan  native  village  of  the 
United  States,  as  described  further  in 
section  01.8.(1)  of  this  notice. 

Deadline  for  Receipt  of  Applications: 
May  23. 1997,  by  3  p.m.  local  time. 

Submission  Requirements:  See 
Appendix  2  to  this  NOFA. 

Available  funds:  $1,265,000. 

n.  Authority,  Purpose,  and  Substantive 
Description 

The  Emergency  Shelter  Grants  (ESG) 
program  was  first  established  in  section 
101(g)  of  Public  Law  99-500  (approved 
October  18,  1986),  making 
appropriations  for  fiscal  year  (FY)  1987, 
as  provided  in  H.R.  5313.  The  program 
was  reauthorized  with  amendments  in 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act.  as  amended  (Pub.  L. 
100-77;  42  U.S.C  11371-11378) 
(McKinney  Act).  Section  832(fl  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (Pub.  L.  101-625.  approved 
November  28. 1990)  (NAHA)  provided 
for  the  explicit  eligibiUty  of  Indian 
tribes  for  ESG  program  assistance. 
Regulations  governing  the  ESG  program 
are  in  24  CFR  part  576,  as  amended  by 
the  final  rule  for  the  Emergency  Shelter 
Grant  program  published  in  the  Federal 
Register  on  October  2,  1996  (61  FR 
51546). 

Approximately  $1,265,000  is  available 
for  the  Indian  Emergency  Shelter  Grants 
(ESG)  program  as  authorized  by  subtitle 
B,  title  IV  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act.  The  preamble 
of  the  proposed  rule  on  Emergency 
Shelter  Grants  Program;  Set-Aside 
Allocation  for  Indian  Tribes  and 
Alaskan  Native  Villages.  pubUshed  in 
the  Federal  Register  on  April  5. 1993 
(58  FR  17764),  provides  informative 
details  on  the  method  for  allocating 
these  funds. 

Assistance  provided  to  Indian  tribes 
and  Alaskan  Native  villages  under  this 
notice  of  funding  availability  (NOFA) 
will  be  used  to  help  improve  the  quahty 
of  existing  emergency  shelters  for  the 
homeless,  make  available  additional 
emergency  shelters,  meet  the  costs  of 
operating  emergency  shelters  and  of 
providing  essential  social  services  to 


homeless  individuals,  and  help  prevent 
homelessness.  This  ESG  set-&side 
allocation  will  increase  the  availability 
and  expedite  receipt  of  program  funds 
to  Native  American  conmiunities. 

Promoting  Comprehensive  Approaches 
to  Housing  and  Community 
Development 

HUD  is  interested  in  promoting 
comprehensive,  coordinated  approaches 
to  housing  and  community 
development.  Economic  development, 
community  development,  public 
housing  revitalization,  homeownership. 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welfare-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 
Toward  this  end,  HUD  has  in  recent 
years  developed  the  Consolidated 
Planning  process  designed  to  help 
communities  undertake  such 
approaches. 

In  this  spirit,  it  may  be  helpful  for 
applicants  under  this  NOFA  to  be  aware 
of  other  related  HUD  NOFAs  that  have 
recenUy  been  published  or  are  expected 
to  be  published  in  the  near  future.  By 
reviewing  these  NOFAs  with  respect  to 
their  program  purposes  and  the 
eligibility  of  applicants  and  activities, 
applicants  may  be  able  to  relate  the 
activities  proposed  for  funding  imder 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  and  to  the  community's 
Consolidated  Plan.  While  tribes  and 
Indian  housing  authorities  are  not 
required  to  execute  a  Consolidated  Plan, 
comprehensive  planning  by  tribes  is 
encouraged. 

Elsewhere  in  today's  Federal  Register, 
HUD  is  publishing  the  following  related 
NOFAs:  \he  NOFA  for  Block  Grant 
Program  for  Indian  Tribes  and  Alaskan 
Native  Villages,  and  the  NOFA  for 
Indian  Applicants  under  the  HOME 
program.  HUD  expects  to  pubUsh  within 
the  next  few  weeks  the  NOFA  for  Indian 
Housing  Development. 

To  foster  comprehensive,  coordinated 
approaches  by  communities,  HUD 
intends  for  the  remainder  of  FY  1997  to 
continue  to  alert  applicants  to  upcoming 
and  recent  NOFAs  as  each  NOFA  is 
published.  In  addition,  a  complete 
schedule  of  NOFAs  to  be  published 
during  the  fiscal  year  and  those  already 
published  appears  under  the  HUD 
Homepage  on  the  Internet,  which  can  be 
accessed  at  http://www.hud.gov/ 
nofas.html.  HUD  may  consider 
additional  steps  on  NOFA  coordination 
for  FY  1998. 

For  help  in  obtaining  a  copy  of  your 
community's  Consolidated  Plan,  please 
contact  the  community  development 
office  of  your  municipal  government. 
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m.  Application  Process 

A.  Allocation  Amounts 

This  NOFA  announces  the  availability 
of  approximately  $1,265,000  in  funding 
for  FY  1997  to  fund  competitive  grants 
to  Indian  tribes  for  emergency  shelter 
grants.  Set-aside  allocations  of  the  total 
amount  to  each  area  Office  of  Native 
American  Programs  (ONAP)  are  detailed 
in  the  following  chart: 

Allocation  of  ESG  Set-Aside  for 
Indian  Tribes  by  HUD  Area 
ONAPs  FOR  FY  1997 


Eastem/Woodlands 

Southern  Plains  

$211,255 
249  837 

Norttiem  Plains 

239.338 

Southwest 

337  755 

Norttiwest 

108  790 

Alaska  

118.025 

Total:  

1.265.000 

HUD  reserves  the  right  to  negotiate 
reductions  in  the  amounts  requested  by 
applicants  based  on  the  overall  demand 
for  the  funds.  HUD  further  reserves  the 
right  to  reallocate  these  amoimts  as 
provided  in  section  m.F.  Ranking  and 
Selection,  of  this  NOFA.  Each  bidian 
tribe  must  spend  all  of  the  grant 
amounts  it  is  awarded  within  24  months 
of  the  date  of  the  grant  award  by  HUD. 
Any  emergency  shelter  grant  amoimts 
that  are  not  spent  within  this  time 
period  may  be  recaptured  and  added  to 
the  following  fiscal  year's  ESG  set-aside 
for  Indian  tribes. 

B.  Eligibility  and  Threshold 
Requirements 

(1)  Eligible  applicants.  Eligible 
applicants  are  any  Indian  Tribe,  band, 
group,  or  nation,  including  Alaskan 
Indians,  Aleuts,  and  Eskimos,  and  any 
Alaskan  native  village  of  the  United 
States  that  is  considered  an  eligible 
recipient  under  tiUe  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450).  or  that 
had  been  an  eligible  recipient  imder  the 
State  and  Local  Fiscal  Assistance  Act  of 
1972  (31  U.S.C.  1221).  Ebgible 
recipients  under  the  State  and  Local 
Fiscal  Assistance  Act  of  1972  are  those 
that  have  been  determined  eligible  by 
th^  Department  of  the  Treasury,  Office 
of  Revenue  Sharing. 

Tribal  organizations  that  are  eligible 
under  title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  may  apply  on  behalf  of 
any  Indian  Tribe,  band,  group,  nation, 
or  Alaskan  native  village  eligible  under 
that  act  for  funds  under  this  NOFA 
when  one  or  more  of  these  entities  have 
authorized  the  Tribal  organization  to  do 


so  through  concurring  resolutions.  Such 
resolutions  must  accompany  the 
applicatioh^r  funding.  Eligible  Tribal 
organizations  xmder  title  I  of  the  Indian 
Self-Determii^ation  and  Education 
Assistance  fifiA  will  be  determined  by 
the  Bureau  of  Indian  Affairs. 

Only  eligible  applicants  shall  receive 
grants.  However,  eligible  applicants  may 
contract  or  Otherwise  agree  with 
nonehgible  ^tities  such  as  States, 
cities,  counties,  or  other  organizations  to 
assist  in  the  preparation  of  applications 
and  to  help  implement  assisted 
activities.  For  instance,  private 
nonprofit  organizations  are  not  eligible 
to  apply  directiy  to  HUD  for  a  grant,  but 
may  receive  funding  from  a  grantee  if 
the  grantee  determines  that  die 
nonprofit  has  the  financial  and 
organize :ional  capacity  to  carry  out  the 
proposed  activities. 

(2)  Thresholds.  The  selection  process 
for  the  Indian  tribe  set-aside  program 
includes  a  preliminary  threshold 
review.  The  applicant  must  clearly 
demonstrate  and  HUD  will  review  each 
application  to  determine  whether 

(a)  The  application  is  adequate  in 
form,  time,  and  completeness; 

(b)  The  applicant  is  eligible;  and 

(c)  The  proposed  activities  and 
persons  to  be  served  are  eligible  for 
assistance  under  the  program. 

(d)  As  it  relates  to  new  construction, 
all  proposed  buildings  are  in 
compliance  with  section  504  of  the 
Rehabilitation  Act  of  1973  and  the 
Americans  with  Disabilities  Act  (ADA). 
The  applicant  can  show  this  either  by 
having  an  architect  certify  to  the  fact  or 
provide  design  plans  for  review  by 
HUD's  Office  of  Fair  Housing  &  Equal 
Opportunity. 

C.  Obtaiithtg  Applications 

AppUcation  packages  are  available 
from  the  HUD  area  Offices  of  Native 
American  Programs  listed  in  Appendix 
1  to  this  NOFA.  They  are  also  available 
on  the  World  Wide  Web  through  HUD's 
Home  Page  at  http://www.hud.gov/ 
indemerg.html. 

D.  Submitting  Applications 

The  ONAP  serving  the  area  in  which 
the  applicant's  project  is  located  must 
receive  an  original  application  and  one 
copy  no  later  than  3  p.m.  local  time  (i.e., 
the  time  in  the  office  to  which  the 
application  is  submitied)  on  the 
deadline  date  of  May  23, 1997. 
Applications  transmitted  by  FAX  will 
not  be  accepted.  A  determination  that 
an  application  was  received  on  time 
will  be  made  solely  on  receipt  of  the 
original  application  at  the  appropriate 
Office  of  Native  American  Programs 
serving  the  applicant's  project. 


The  deadline  is  firm  as  to  date  and 
hour.  In  the  interest  of  fairness  to  all 
competing  applicants,  HUD  will  treat 
any  appUcation  that  is  received  after  the 
deadline  as  ineligible  for  consideration. 
Applicants  should  take  this  practice 
into  accoimt  and  make  early  submission 
of  their  materials  to  avoid  any  risk  of 
ineUgibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

E.  Rating  Criteria 

Applications  that  fulfill  each  of  the 
threshold  review  requirements 
described  in  section  m.B,  EUgibiUty  and 
Threshold  Requirements,  will  be  rated 
based  on  the  following  criteria,  for  a 
maximum  score  of  105  points: 

(1)  Applicant  capacity  (30  points). 
HUD  will  award  up  to  30  points  to  an 
applicant  that  demonstrates  the  ability 
to  carry  out  activities  under  its  proposed 
program  within  a  reasonable  time,  and 
in  a  successful  manner,  after  execution 
of  the  grant  agreement  by  HUD.  The 
applicant's  description  of  its  previous 
experience,  such  as  whether  it  has 
received  a  grant  imder  this  program, 
how  many  grants  it  has  received,  and 
whether  the  grants  have  been  closed  out 
successfully,  will  weigh  heavily  in  the 
scoring.  Documented  evidence  of  poor 
or  slow  performance  in  the  ESG 
program  will  enter  strongly  into  that 
determination.  The  applicants  that  rate 
highest  on  this  criterion  will  show 
substantial  experience  as  an 
organization  and/or  staff  in  past 
endeavors  that  are  directly  related  to  the 
proposed  project. 

(2)  Need  (20  points).  HUD  will  award 
up  to  20  points  to  an  appUcant  that 
demonstrates  the  existence  of  an  immet 
need  for  the  proposed  project  in  the  area 
to  be  served.  The  applicants  that  rate 
highest  on  this  criterion  will:  (a)  clearly 
define  the  immet  housing  and  essential 
services  needs  of  the  homeless 
population  proposed  to  be  served  in  the 
area  to  be  served  by  the  project,  (b) 
demonstrate  in-depth  knowledge  of  the 
population  to  be  served  and  its  needs, 
and  (c)  set  forth  an  outreach  strategy 
that  assures  that  the  intended 
population  will  be  served.  In  reviewing 
applications  under  this  criterion.  HUD 
will  consider  demonstrated  evidence  of 
need  such  as  the  following:  (1)  The 
existence  and  length  of  the  waiting  list 
from  the  Indian  Housing  Authority,  or 
other  documentation  regarding  housing 
waiting  lists  (e.g.,  for  the  Indian  HOME 
Program  or  the  Bureau  of  Indian  Affairs 
Housing  Improvement  Program),  and 
how  long  a  homeless  individual  could 
expect  to  remain  on  such  a  waiting  list; 
(2)  Data  on  the  degree  of  housing 
overcrowding;  (3)  A  housing  survey 
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conducted  by  the  Tribe;  and  (4) 
Doounentation  for  type  of  assistance 
needed  (e.g.,  the  use  of  police  reports  or 
other  documentation  of  domestic 
violence  abuse). 

(3)  Sennce  to  homeless  population  (20 
points).  HUD  will  award  up  to  20  points 
to  an  applicant  that  proposes  to  serve 
that  part  of  the  Indium  homeless 
population  that  is  most  difficult  to  reach 
and  serve,  i.e.,  those  persons  having  a 
primary  nighttime  residence  that  is  a 
public  or  private  place  not  designed  for, 
or  ordinarily  used  as,  sleeping 
accommodations  for  human  beings.  In 
urban  areas,  this  is  usually  referred  to  as 
living  "on  the  street."  To  the  extent  that 
Indians  living  on  reservations  live  in 
such  situations  (e.g.,  sleeping  in  cars, 
abandoned  structures,  out  in  the  open), 
they  meet  the  definition  of  living  in 
conditions  similar  to  living  on  the 
street. 

In  reviewing  applications  under  this 
criterion,  ilUD  will  consider  the  extent 
to  which  the  application  identifies  the 
hard-to-reach  Indian  homeless 
population  and  describes  why  this 
population  is  difficult  to  reac^  and 
serve,  e.g..  m  terms  of  the  population's 
ideographic  location,  specific  problems, 
or  willingness  to  enter  into  the  program. 
HUD  will  focus  upon  proposed  outreach 
and  intake  plans,  and  especially  the 
degree  to  which  such  plans  would 
maximize  the  likelihood  that  homeless 
persons  »vould  be  served  bv  fhe 
proposed  oroject.  The  outreach  strategy/ 
ijitake  procedures  to  seek  out  and 
evaluate  tiie  needs  of  the  population  to 
be  served  should  be  clearly  described  ui 
the  application. 

(4)  Appropriateness  of  essentia] 
services  (30  points).  HUD  will  award  up 
to  30  points  to  an  applicant  that 
proposes  essential  services  that:  (a)  are 
appropriate  to  the  unmet  needs  of  the 
population  proposed  to  be  served,  as 
those  needs  are  described  in  the 
application  in  accordance  with  criterion 
2  (Need);  (b)  are  used  or  coordinated 
with  existing  sources  of  supportive 
services  and  networks  of  support  in  the 
comimimity;  and  (c)  to  the  degree 
possible,  help  to  move  residents  to 
longer-term  housing  situations. 
Applicants  should  describe  what 
services  are  available  and  how  they  will 
make  those  services  accessible  to  the 
people  they  serve  In  addition.  HUD  will 
evaluate  the  means  by  which  the  people 
to  be  served  will  be  assisted  in  moving 
to  permanent  housing  that  is 
appropriate  and  affordable.  Applicants 
should  describe  what  resources  are 
available  to  assist  the  population  they 
serve  to  find  permanent  housing. 

(5)  Place  Based  Criterion  (5  bonus 
points).  HUD  will  award  between  one 


and  five  points  for  projects  for  which  it 
has  been  demonstrated  that 
coordination  with  programs  designed 
and  implemented  through  other  tribal  or 
regional  governmental  entities  or  in 
cooperation  with  nonprofit  groups  has 
reduced  the  cost  of  services,  maximized 
effective  use  of  grant  funds,  and/or 
addressed  a  broad  range  of  commimity 
based  assistance  programs.  To  be 
eligible  for  these  points,  the  applicant 
must  provide  in  its  application  a 
narrative  that  describes  its  efforts  and 
success  in  coordinating  community 
based  programs,  and  documentation 
(hat  supports  the  cooperation  and 
coordination  of  resources. 

F.  Ranking  and  Selection 

Applications  from  Indian  tribes 
within  the  area  served  by  the  applicable 
HUD  Office  of  Native  American 
Programs  will  be  assigned  a  rating  score 
and  placed  in  ranked  order,  based  upMin 
the  rating  criteria  listed  in  section  Ili.E 
of  this  NOFA.  Only  those  applications 
receiving  at  least  50  total  points  will  be 
given  funding  consiOi  ration.  In  the  final 
stage  of  the  selection  process,  qualified 
applicants  will  be  selected  for  hmding 
in  accordance  with  their  ranked  order 
within  each  area  ONAP.  to^he  extent 
that  funds  are  available  within  that  area 
ONAP's  j\irisdiction. 

In  the  event  of  a  tie  between 
applicants,  die  applicant  with  the 
tiighest  total  points  for  rating  criterion 
(2),  Need,  m  .section  OI.E  of  tins  NOFA, 
will  be  selected.  In  the  event  of  a 
orocedurai  error  that,  when  corrected, 
would  warrant  selection  of  an  otherwise 
eligible  applicant  under  this  NOFA, 
HUD  may  select  that  applicant  when 
sufficient  funds  become  available. 

Depending  on  the  availabilitv  of 
funds.  HUD  may  fund  qualified 
applications  in  rank  order  regardless  of 
location. 

rV.  Checklist  for  Application 
Submission  Requirements 

A  checklist  of  submission 
requirements  is  provided  in  Appendix  2 
to  this  NOFA,  to  assist  the  applicant  in 
preparing  a  complete  application. 

V.  Corrections  to  Deficient  ApplicatioBS 

HUD  will  notify  the  appticant  if  there 
are  any  curable  technical  deficiencies  in 
the  appUcation.  Curable  technicid 
deficiencies  relate  to  minimum 
eUgibility  requirements  (such  as 
certifications  and  signatures)  that  are 
necessary  for  fimding  approval  but  that 
do  not  relate  to  the  quality  of  the 
applicant's  prt)gram  proposal  under  the 
selection  criteria.  The  applicant  must 
submit  corrections  in  accordance  with 
the  information  provided  by  HUD 


within  14  calendar  days  of  the  date  of 
the  HUD  notification. 

In  accordance  with  the  provisions  of 
24  CFR  part  4.  subpart  B,  HUD  may 
contact  an  applicant  to  seek  clarification 
of  an  item  in  an  applicant's  application, 
or  to  request  additional  or  missing 
information.  The  clarification  or  the 
request  for  additional  or  missing 
information  shall  not  relate  to  items  that 
would  improve  the  substantive  quality 
of  the  application  pertinent  to  the 
funding  decision. 

VI.  Findings  and  CertificatioBS 

A.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  Notice  of 
Funding  Availability  (NOFA)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
.44  U.S.C.  1501-3520),  and  assigned 
OMB  control  number  2577-0205.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

B.  Environmental  Impact 

This  NOFA  provides  funding  under, 
and  does  not  alter  the  environmental 
requirements  of,  regtdations  in  24  CFR 
part  576,  whicii  have  been  previously 
published  in  the  Federal  Register. 
Accordingly  under  24  CFR  50.19(c)(5), 
diis  NOFA  is  categorically  excluded 
from  environmental  review  under  the 
Mationai  Environmental  Policy  Act  of 
1969  !42  iJ.S.C.  4321).  For  individual 
;;^-ants,  the  grantee  must  comply  with 
he  regulations  in  part  576,  including 
vhe  environmental  review  procedures  in 
24  CFR  576.57(e). 

C.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  NOFA  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  this  NOFA  is  not  subject  to 
review  under  the  Order.  This  NOFA 
aimoimces  the  availability  of  funds  set 
aside  for  Indian  tribes  for  emergency 
shelter  activities  and  invites 
applications  from  eligible  applicants. 

D.  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  The  Family,  has  determined  that 
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this  NOFA,  to  the  extent  the  funds 
provided  under  it  are  directed  to 
families,  has  the  potential  for  a 
beneficial  impact  on  family  formation, 
maintenance,  and  general  well-being. 
Since  any  impact  on  families  is 
beneficial,  no  further  review  is 
considered  necessary. 

E.  Economic  Opportunities  for  Low-  and 
Very  Low-Income  Persons 

All  applicants  are  herein  notified  that 
the  provisions  of  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968,  as  amended  (Pub.  L.  102-550;  12 
U.S.C.  1701u),  and  the  regulatioi^  in  24 
CFR  part  135  are  appHcable  to  funding 
awards  made  under  this  NOFA.  One  of 
the  purposes  of  the  assistance  is  to  give, 
to  the  greatest  extent  feasible  and 
consistent  with  existing  Federal,  State, 
and  local  laws  and  regulations,  job 
training,  employment,  contracting,  and 
other  economic  opportunities  to  section 
3  residents  and  section  3  business 
concerns.  Tribes  that  receive  HUD 
assistance  described  in  this  NOFA  shall 
comply  with  the  procedures  and 
requirements  of  this  part  to  the 
maximum  extent  consistent  with,  but 
not  in  derogation  of,  compliance  with 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)). 

F.  Section  102  of  the  HUD  Reform  Act: 
Documentation  and  Public  Access 
Requirements;  Applicant/Recipient 
Disclosures 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235;  42 
U.S.C.  3545)  (HUD  Reform  Act)  and  the 
final  rule  codified  at  24  CFR  part  4, 
subpart  A,  published  on  April  1,  1996 
(61  FR  1448),  contain  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14, 1992,  HUD  published,  at  57 
FR  1942.  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 


section  102  are  applicable  to  assistance 
awarded  imder  this  NOFA  as  follows: 

Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
appUcation  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  in  24 
CFR  part  15.  hi  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  Federal 
Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis. 

Disclosures 

HUD  will  make  available  to  the  public 
for  5  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  3  years.  All  reports — 
both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  in  24 
CFR  part  15. 

G.  Section  103  of  the  HUD  Reform  Act 

Section  103  of  the  E)epartment  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235;  42 
U.S.C.  3537a),  and  HUD's  regulations 
implementing  section  103,  codified  at 
subpart  B  of  24  CFR  part  4,  apply  to  this 
funding  competition.  These 
requirements  continue  to  apply  imtil  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 


are  restrained  by  these  requirements 
from  providing  advance  information  to 
any  person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  imfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  section  103  and 
subpart  B  of  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Ethics  Law  Division  at  (202) 
708-3815.  (This  is  not  a  toll-free 
number.) 

H.  Prohibition  Against  Lobbying 
Activities 

Applicants  for  funding  imder  this 
NOFA  are  subject  to  the  provisions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriation  Act 
for  Fiscal  Year  1991,  31  U.S.C.  1352  (the 
Byrd  Amendment),  which  prohibits 
recipients  of  Federal  contracts,  grants, 
or  loans  from  using  appropriated  funds 
for  lobbying  the  executive  or  legislative 
branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  AppUcants  are  required 
to  certify,  using  the  certification  found 
at  Appendix  A  to  24  CFR  part  87,  that 
they  will  not,  and  have  not,  used 
appropriated  funds  for  any  prohibited 
lobbying  activities.  In  addition, 
applicants  must  disclose,  using 
Standard  Form  LLL,  "Disclosure  of 
Lobbying  Activities,"  any  funds,  other 
than  Federally  appropriated  funds,  that 
will  be  or  have  be«n  used  to  influence 
Federal  employees,  members  of 
Congress,  and  congressional  staff 
regarding  specific  grants  or  contracts. 

I.  Catalog  of  Federal  Domestic 
Assistance 

The  program  number  is  14.231. 

Authority:  42  U.S.C  11376;  42  U.S.C. 
3535(d). 

Dated:  April  3, 1997. 
Kevin  Emanuel  Marchman. 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 


Appendix  1 — HUD  Offices  of  Native  American  Programs 


Tribes  and  IHAs  location 


ONAP  addresses 


East  of  ttie  Mississippi  River  (including  aH  of  Minnesota)  arxl  Iowa: 
Elton  Jones  e-nail:  elton_iorfes@hud.gov 


Eastem/Woodiands  Office  of  Native  American  Prograrris,  5P,  Metcalfe 
Federal  Building,  77  West  Jackson  Boulevard,  Chicago,  Illinois 
60604-3607,  (312)  886-^532  or  (800)  735-3239,  TTY  Numbers:  1- 
800-927-9275  or  312-886-3741. 
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Trib6S  snd  IHAs  location 


Louisiana.  Missouri,  Kansas.  OWahoma.  and  Texas  except  for  Ysieta 
del  Sun 
William  Melton  e-maH:  william_d._meKon@hud.gov 


Colorado,  Montana.  Nebrastca,  North  Dakota,  South  Daltota,  Utah  and 
Wyoming: 
Robert  Harris  e-mail:  i._robert_harris@hud.gov 

Arizona.  CaDfomia,  and  Nevada: 

Robert  KroM  e-mail;  robert_s._kroll@hud.gov 

New  Mexico  and  Ysieta  del  Sur  in  Texas: 

Johnny  Cata  e-mail:  jOhnny_i._cata@hud.gov  

Idaho,  Oregon  and  Washington: 

Jeanne  McArthur  e-mail:  ieanne_mcarthur@hud.gov 

Alaska: 

Dorma  Hartley  e-mail:  donna_hartJey@hud.gov 


ONAP  addresses 


Souttwm  Plains  Office  of  Native  American  Programs,  6.IPI,  500  W. 
Maia  Suite  400,  Oklahoma  City,  Oklahoma  73102,  (405)  553-7525, 
TTY  Numbers:  (405)  231-4181  or  (405)  231-4881. 


Northern  Plains  Office  of  Native  American  Programs,  8P.  First  Inter- 
state Tower  North,  633  17th  Street.  Denver,  Co  80202-3607,  (303) 
672-5457,  TTY  Number  (303)  672-5248. 

Southwest  Office  of  Native  American  Programs.  9EPID,  Two  Arizona 
Center.  400  North  Fifth  Street.  Suite  1650,  Phoenix,  Arizona  85004- 
2361,  (602)  379-4197.  TTY  Number:  (602)  379-4461  or 

AKxx^uerque  Division  of  Native  American  Programs.  9EPIDI,  Albuquer- 
que Plaza.  201  3rd  Street.  N.W.  Suite  1830.  Albuquerque.  New  Mex- 
ico 87102-3368,  (505)  766-1372.  TTY  Number  None. 

Northwest  Office  of  Native  American  Programs,  10PI,  909  First  Ave- 
nue, Suite  300,  Seattle,  Washington  98104-1000.  (206)  220-5271. 
TTY  Number:  (206)  220-5185. 

Alaska  Office  of  Native  American  Programs,  10.1  PI,  949  East  36th  Av- 
enue, Suite  401.  Anchorage,  Alaska  99508-4399,  (907)  271-4603. 
TTY  Number:  (907)  271-4328. 


Appendix  2 — Checklist  of  Application 
Sutmussion  Requirements 

Applicants  must  complete  and  submit 

applications  in  accordance  with  the 

instructions  contained  in  the 

application  kit.  The  following  is  a 

checklist  of  the  application  contents 

that  will  be  specified  in  the  application 

kit: 

— (1)  Applicant  infonnation.  including 
name,  address,  contact  person,  and 
telephone  number. 

—(2)  Standard  Form  424: 

— (3)  Certifications  of  compliance  with 
the  requirements  of: 

—{a)  24  CFR  576.21(a)(4),  concerning 
assistance  provided  for  homelessness 
prevention  activities:  §  576.53. 
concerning  the  continued  use  of 
buildings  as  emergency  shelters  for 
the  population  to  be  served;  §  576.55, 
concerning  building  standards; 
§  576.56,  concerning  assistance  to  the 
homeless;  and  §  576.59,  concerning 
displacement  and  relocation; 

— (b)  The  hidian  Civil  Rights  Act  (25 
U.S.C.  1301  J.  and  section  7(b)  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450e(b)); 

— (c)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794); 

— (d)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C  6101-07); 


— (e)  Executive  Orders  11625. 12432, 
and  12138,  promoting  the  use  of 
minority  business  enterprises  and 
women-owned  businesses  to  the 
maximum  extent  consistent  with  the 
Indian  Self-Determination  and 
Education  Assistance  Act; 

— (f)  The  requirements  of  24  CFR  part 
24,  concerning  the  Drug-Free 
Workplace  Act  of  1S88; 

—(g)  Section  832(e)(2)(C)  of  NAHA, 
concerning  the  confidentiality  of 
records  pertaining  to  any  individual 
provided  family  violence  prevention 
or  treatment  services; 

—(h)  Section  832(g}  of  NAHA. 
concerning  minimum  habitability 
standards  prescribed  by  the 
Department; 

— (i)  Section  104(g)  of  the  Housing  and 
Community  Development  Act  of  1974 
and  24  CFR  part  58.  concerning 
assiimption  of  the  HUD 
environmental  review 
responsibilities; 

— (j)  Prohibitions  on  the  use  of  Federal 
funds  for  lobbying,  and  the 
completion  of  SF-LLL,  Disclosure 
Form  to  Report  Lobbying,  if 
applicable. 

— (k)  42  U.S.C.  11375(c)(7),  as  added  by 
the  Housing  and  Commimity 
Development  Act  of  1992,  concerning 
the  involvement  through 
employment,  volunteer  services,  or 


otherwise,  to  the  maximimi  extent 
practicable,  of  homeless  individuals 
and  families  in  constructing, 
renovating,  maintaining,  and 
operating  facilities  assisted  under  the 
ESG  program,  and  in  providing 
services  for  occupants  of  these 
facilities. 

— (1)  Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  as 
amended,  and  the  regulations  in  24 
CFR  part  135. 

—(4)  Form  HUD-2880,  Applicant/ 
Recipient  Disclosure/Update  Form,  if 
applicable. 

— (5)  Project  Simmiary  and  Proposed 
Budgets. 

— (6)  Description  of  the  homeless 
population  to  be  served. 

— (7)  Facility  Description. 

— (8)  Narrative  addressing  the  rating 
criteria. 

— (9)  Matching  funds  certification  as 
required  under  §  576.51,  and  section 
415  of  the  McKinney  Act  (42  U.S.C. 
11375(a]).  Each  grantee  must  match 
the  funding  provided  by  HUD  with  an 
equal  amount  of  funds  from  sources 
other  than  under  part  576.  These 
funds  must  be  provided  after  the  date 
of  the  grant  award  to  the  grantee. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Dockat  No.  FR-4180-N-01] 

Community  Development  Block  Grant 
Program  for  Indian  Tribes  and  Alaska 
t    Native  Villages  (Fiscal  Year  1997) 
Notice  of  Funding  Availability 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  Funding  Availability 
for  Fiscal  Year  1997. 

SUiMARY:  This  notice  announces  the 
availability  of  $67,453,491  for  the 
Community  Development  Block  Grant 
Program  for  Indian  Tribes  and  Alaska 
Native  Villages  (ICDBG  Program).  In  the 
body  of  this  Notice  of  Funding 
Availability  (NOFA)  is  information 
concerning  the  following: 

(a)  The  purpose  of  the  NOFA  and 
information  regarding  eligibility  and 
available  amounts; 

(b)  A  list  of  steps  involved  and  a 
checklist  of  the  exhibits  required  in  the 
application  process,  including  where 
and  how  ^o  apply  and  what  to  submit; 
and 

(c)  A  description  of  application 
processing,  including  the  selection 
process  and  the  selection  criteria. 
DATES:  Applications  must  be  received 
by  the  appropriate  Area  ONAP  of  the 
HUD  Office  of  Native  American 
Programs  (ONAP)  no  later  than  3:00 
P.M.  on  Friday.  July  25.  1997. 
Application  materials  will  be  available 
from  each  Area  ONAP.  General  program 
questions  may  be  directed  to  the  Area 
ONAP  serving  your  area  or  to  Robert 
Earth,  Office  of  Native  American 
Programs,  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Development,  P.O.  Box  36003. 
450  Golden  Gate  Ave.,  San  Francisco. 
CA  94102;  telephone  (415)  436-8122. 
The  TTY  number  is  (415)  436-6594. 
(These  are  not  toll-free  nimibers.) 

SUPPLEMENTARY  INFORMATION: 

Changes  From  FY  1996  NOFA 

1.  Conformance  with  the 
Requirements  of  the  July  31.  1996  Final 
Rule.  On  July  31.  1996  (61  FR  40084), 
HUD  published  a  final  rule  which 
revised  the  requirements  for  the  ICDBG 
Program  (24  CFR  part  953).  The  FY  1996 
NOFA  was  published  on  May  9, 1996 
(61  FR  21338).  The  FY  1996  was 
therefore  written  to  comply  with  the 
requirements  of  the  interim  rule  (July 
27,  1994.  59  FR  38326)  which  preceded 
the  July  31. 1996  final  rule.  All 
references  to  24  CFR  part  953  in  this  FY 
1997  NOFA  are  to  the  final  rule. 


There  is  one  substantive  difference 
between  the  interim  and  final  rules 
which  affects  the  process  or  procedures 
covered  in  the  NOFA;  the  project 
specific  threshold  requirements  for 
economic  development  projects  have 
been  changed.  The  previous  threshold 
requirement  that  "an  applicant  shall 
demonstrate  the  need  for  grant 
assistance  by  providing  documentation 
to  support  a  determination  that  the 
assistance  is  appropriate  to  implement 
an  economic  development  project"  has 
been  deleted.  This  requirement  has 
proven  to  be  an  unnecessary 
complication  for  potential  applicants  for 
assistance. 

One  of  the  two  remaining  threshold 
requirements  for  economic  development 
projects  (i.e.,  that  an  analysis 
demonstrates  that  public  benefit 
commensurate  with  the  assistance 
requested  can  reasonably  be  expected) 
has  been  expanded  in  scope  and 
revised.  The  expansion/ revision  of  this 
threshold  was  done  to  state  this 
threshold  in  a  manner  consistent  with 
the  objectives  for  the  evaluation  and 
selection  of  economic  development 
projects  which  were  set  forth  in  section 
806  of  the  Housing  and  Community 
Development  Act  of  1992. 

2.  Population  to  be  Considered  for 
Grant  Ceilings — Southwest  ONAP. 
Clarifying  language  has  been  included 
in  Section  in.(a)(3)  so  that  the 
population  to  be  considered  for  grant 
ceiling  levels  is  unambiguous.  In 
addition,  the  lowest  population  category 
has  been  revised  to  acknowledge  that 
there  are  otherwise  eligible  applicants 
which  because  of  recent  recognition  or 
untermination  have  no  land  base  and. 
therefore,  no  on-reservation  or  rancheria 
Native  American  population. 

3.  Imminent  Threat  Requirements  and 
Process.  The  wording  of  the  NOFA  has 
been  revised  (Section  III.(a)(4)).  The 
emergency  natiire  of  the  problem  to  be 
addressed  has  been  emphasized.  Also, 
the  fact  that  the  deadline  established  by 
the  NOFA  does  not  apply  to  requests  for 
assistance  to  address  an  imminent  threat 
has  been  clarified. 

4.  Southwest  Area  ONAP — Closing  of 
the  Son  Francisco  Office.  The  addr^  of 
the  San  Francisco  Office  of  the 
Southwest  Area  ONAP  has  been  deleted 
from  the  listing  of  Area  ONAP  offices 
(Section  IV.(a)(l))  since  this  office  has 
been  closed.  Program  responsibilities  for 
applicants  and  grants  in  the  former 
jurisdiction  of  that  office  have  been 
transferred  to  the  office  in  Phoenix. 

5.  Housing  Rehabilitation  Grant  Limit. 
The  grant  limit  set  forth  in  Section 
VIII.(b)(2)  for  applicants  in  the 
jurisdiction  of  the  Northwest  Area 
ONAP  has  been  increased  to  $25,000. 


6.  Land  to  Support  New  Housing — 
Selection  Criterion  VIII.(e)(2)(v).  In 
response  to  equity  concerns  raised  by 
the  Southern  Plains  Area  ONAP.  the 
language  of  this  criterion  has  been 
changed.  It  will  not  be  necessary  for  an 
applicant  to  provide  documentation 
from  the  Bureau  of  Indian  Affairs  which 
demonstrates  that  the  land  to  be 
purchased  can  and  would  be  taken  into 
trust  to  obtain  the  rating  points  available 
under  this  criterion.  However,  if  this 
documentation  is  not  provided,  it  will 
be  necessary  for  the  applicant  to  provide 
specified  documentation  that  all  taxes 
and  fees  on  the  land  can  and  would  be 
paid. 

7.  Errors  and  Appeals.  The  section 
formerly  titled  Procedural  Error  and 
Appeals  has  been  re-titled  Errors  and 
Appeals  (Section  XI.).  The  following 
substantive  changes  have  also  been 
made.  The  basis  upon  which  an  appeal 
may  be  made  has  been  clarified;  it  has 
been  made  explicit  that  only  a  perceived 
arithmetic  error  may  form  the  basis  of 
an  appeal.  In  addition,  the  time  period 
allowed  for  an  appeal  has  been  reduced 
to  thirty  days  after  notification  of  a 
funding  decision. 

8.  Editorial  and  Formatting  Revisions. 
In  addition  to  the  changes  discussed 
above,  this  notice  makes  several 
technical  changes  to  the  FY  1996  NOFA. 
These  editorial  and  formatting  changes 
will  make  the  NOFA  easier  to 
understand.  Among  other  revisions,  this 
notice  divides  several  of  the  lengthy 
sections  contained  in  the  FY  1996 
NOFA.  For  example,  this  NOFA  sets 
forth  the  thresholds  and  selection 
criteria  for  Housing,  Community 
Facilities,  and  Economic  Development 
in  separate  sections.  Other  technical 
changes  include:  (l)  moving  the 
necessary  definitions  up  frtjnt  to  a  new 
Section  II;  (2)  redesignating  the  NOFA 
paragraphs  to  conform  to  the 
designations  used  by  HUD  in  its  other 
regulations  and  notices;  and  (3)  moving 
the  information  regarding  the 
Paperwork  Reduction  Act  of  1995  and 
the  HUD  Reform  Act  to  the  section  titled 
"Findings  and  Certifications"  (formerly 
titled  "Other  Matters"). 

Promoting  ComprehensiTe  Approaches 
to  Housing  and  Community 
Development 

liUD  is  interested  in  promoting 
comprehensive,  coordinated  approaches 
to  housing  and  community 
development.  Economic  development, 
community  development,  public 
housing  revitalization.  homeownership, 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welfare-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 
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Toward  this  end,  the  Department  in 
recent  years  has  developed  the 
Consolidated  Plaiming  process  designed 
to  help  communities  imdertake  such 
approaches. 

In  this  spirit,  it  may  be  helpful  for 
applicants  under  this  NOFA  to  be  aware 
of  other  related  HUD  NOFAs  that  have 
recently  been  published  or  are  expected 
to  be  published  in  the  near  futuj^.  By 
reviewing  these  NOFAs  with  respect  to 
their  program  purposes  and  the 
eligibility  of  applicants  and  activities, 
applicants  may  be  able  to  relate  the 
activities  proposed  for  funding  imder 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  and  to  the  community's 
Consolidated  Plan.  While  tribes  and 
Indian  housing  authorities  are  not 
required  to  execute  a  Consolidated  Plan, 
comprehensive  planning  by  tribes  is 
encouraged. 

Elsewhere  m  today's  Federal  Register. 
the  Department  is  publishing  the 
following  related  NOFAs:  the  NOFA  for 
Emergency  Shelter  Grants  Set- Aside  tor 
Indian  Tribes  and  Alaskan  Native 
Villages;  and  the  NOFA  for  Indian 
Applicants  under  the  HOME  Program. 
The  Department  expects  to  publish 
within  the  next  few  weeks  the  NOFA  for 
Indian  Housing  Development 

To  foster  comprehensive,  coordinated 
approaches  by  communities,  the 
Department  intends  for  the  remainder  of 
FY  1997  to  continue  to  alert  applicants 
to  upcoming  and  recent  NOFAs  as  each 
NOFA  is  published.  In  addition,  a 
complete  schedule  of  NOFAs  to  be 
published  during  the  fiscal  year  and 
those  already  published  appears  mder 
the  HUD  Homepage  on  the  mtemet, 
which  can  be  accessed  at  tittp:// 
www.hud.gov/nofas.btml.  Additional 
steps  on  NOFA  coordination  may  oe 
considered  for  FY  1998. 

For  help  in  obtaining  a  copy  of  your 
community's  Consolidated  Plan,  please 
contact  the  community  development 
office  of  your  mimicipal  government 

TaMe  of  CoBtents 

L  Purpose  and  Authority 

(a)  Purpose 

(b)  Authority  ^ 
n.  Definitions 

m.  Funding  and  Eligibility 

(a)  Funding 

(b)  Eligttile  Activities 

(c)  Applicant  Eligibility 

IV.  Application  Process  and  Submission 

Requirements 

(a)  Application  Process 

(b)  Application  Submission  Requirements 
andChecldist 

(cj  Documentation  Requirements  for  Point 
Award 

V.  Application  Screening  and  Review  Process 

(a)  Screening  for  Acceptance 

(b)  Application  Review  Process 


(c)  Pre-award  Requirements 
VI.  General  Threshold  Requirements 

(a)  General 

(b)  Applicant  Thresholds 

(c)  Community  Development 
Appropriateness 

VIL  Summary  of  Selection  System  Criteria 
and  Point  Awards 
Housing 

(a)  Rehabilitation 

(b)  Land  to  Support  New  Housing 

(c)  New  Housing  Construction 
Community  Facilities 

(a)  Infrastructtue 
Cb)  Buildings 
Economic  Development 
VUL  Project  Specific  Thresholds  and 
Selection  Criteria  for  Housing 

(a)  Specific  Threstiold  for  Housing 
Category  Projects 

(b)  Rehabihtation  Thresholds  and  GnxA 
Limits 

(c)  Selection  Criteria  for  Rehabilitation 
Projects 

Id)  Thresholds  for  Land  to  Support  New 
Housing 

(e)  Selection  Criteria  for  ;:^and  to  Support 
New  Housing 

(f)  Thresholds  for  New  Housing 
Construction 

(g)  Selection  Criteria  for  New  Housing 
Construction 

T3L  Project  Specific  Thresholds  and  Selection 
Criteria  for  Community  Facifities 

(a)  Infrastructure  .Selection  Criteria 

(b)  Threshold  for  Buildings 

(c)  Selection  Criteria  for  Buildings 

X.  Project  Specific  Thresholds  and  Selection 

Criteria  for  Economic  Development 
(ai  Thresholds  for  Economic  ')eveiopment 
fb)  Selection  Criteria  for  Economic 

Development 

XI.  Error  and  Appeals 

XD.  Findings  and  Certifications 
•aj  Paperwork  Reduction  Act 

(b)  Environmental  Statement 

(c)  Recipient  Compliance  with 
Environmental  Requirements 

■  d)  Federalism  Executive  Order 

(e)  "amily  Executive  Order 

if)  Prohibition  of  Advance  Oisdosure  of 

i^unding  Decisions 
ig)  Economic  Opportunities  iat  Low  and 

Very  Low  Income  Persons 
fh)  Prohibition  Against  Lobb]ring  Activities 
(i)  Section  102  of  the  HUD  Reform  Act 

I.  Purpose  aad  Aatliority 

(a)  Purpose.  This  notice  announces 
the  availability  of  $67,453,491  for  the 
ICDBG  Program. 

(b)  Authority.  Title  I,  Housing  and 
Community  Development  Act  of  1974, 
as  amended  (42  U.S.C.  5301  et  seq.):  sec. 
7(d)  of  the  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C. 
3535(d});  24  CFR  part  953. 

n.  Definitioiis 

Adopt  means  to  approve  by  formal 
tribal  resolution. 

Assure  means  to  comply  Mdth  a 
specific  NOFA  requirement  The 
applicant  should  state  its  compliance  or 
its  intent  to  comply  in  its  application. 


Document  means  to  supply 
supporting  written  information  and/ or 
data  in  the  application  which  satisfies 
the  NOFA  requirement. 

Leverage  means  resources  the  grantee 
will  use  in  conjunction  with  ICDBG 
funds  to  achieve  the  objectives  of  tJhe 
project  Resources  include,  but  are  not 
limited  to: 

(1)  Tribal  trust  funds; 

(2)  Loans  from  individuals  or 
organizations; 

(3)  State  or  Federal  loans  or 
guarantees; 

(4)  Other  grants:  and 

(5)  Noncash  contributions  and 
donated  services. 

(See  section  IV.  (c)  of  this  NOFA  for 
dociunentation  requuements  for  point 
award  for  leveraged  resources.) 

Project  Cost  means  the  total  cost  to 
implement  the  project.  Protect  cost 
includes  both  ICDBG  and  non  ICDBG 
funds  and  resources. 

Section  6  standards  means  housing 
quality  standards  contained  in  24  CFR 
982  401  (Section  8  Tenant-Based 
Assistance:  Unified  Rule  for  Tenant- 
Based  Assistance  Under  the  Section  8 
Rental  Certificate  Program  and  the 
Section  8  Rental  Voucher  Program). 

Standard  Housing/Standard 
Condition  means  housing  which  meets 
the  housing  quality  standards  (HQS) 
adopted  tiy  the  applicant 

(1)  The  HQS  adopted  by  the  applicant 
must  be  at  ieast  as  stringent  as  the 
Section  8  standards  imiess  the  Area 
ONAP  approves  less  stringent  standards 
based  on  a  -'ietermination  that  local 
conditions  make  the  use  of  Section  8 
standards  -nfeasible. 

(2)  Applicants  may  >mbmit  their 
request  for  the  approval  of  standards 
less  stringent  than  Section  8  standards 
prior  to  the  application  due  date.  If  the 
request  is  submitted  with  the 
application,  applicants  should  not 
assume  automatic  approval  by  tJie  Area 
ONAP 

(3)  The  adopted  standards  must 
provide  for  the  following: 

(i)  That  the  house  is  safe,  in  a 
physically  sound  condition  with  all 
systems  performing  their  intended 
design  functions; 

(ii)  A  livable  home  environment; 

(iii)  An  energy  efficient  building  and 
systems  which  incorporate  energy 
conservation  measures;  and 

(iv)  Adequate  space  and  privacy  for 
all  intended  household  members. 

Tribe  means  an  Indian  Tribe,  band, 
group  or  nation,  including  Alaska 
Lidians,  Aleuts.  Eskimos,  Alaska  Native 
Villages.  ANCSA  Village  Corporations 
and  Regional  Corporations. 
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in.  Funding  and  Eligibility 

(a)  Funding.  (1)  General.  Amendments 
to  Title  I  of  the  Housing  and  Community 
Development  Act  of  1974  have  required 
that  the  allocation  for  Indian  Tribes  be 
awarded  on  a  competitive  basis  in 
accordance  with  selection  criteria 
contained  in  a  regulation  promulgated 
by  the  Secretary  after  notice  and  public 
comment.  Ail  grant  funds  awarded  in 
accordance  with  this  NOFA  are  subject 
tc  the  requirements  of  24  CFR  part  953. 
Applicants  within  an  Area  ONAP's 
geographic  jtuisdiction  compete  only 
against  each  other  for  that  Area  ONAP's 
allocation  of  funds. 

(2)  Allocations.  The  requirements  for 
allocating  funds  to  Area  ONAPs 
re^xinsible  for  program  administration 
are  found  at  24  CFR  953.101.  Following 
these  reqmrements,  the  allocations  for 
FY  1997  are  as  follows: 

Eastem/Woodlands $5,178,418 

Southern  Plains  12,254396 

Northern  Plains 10,336,441 

Southv-est 28.199396 

Northwest 3.949.293 

Alaska _ 5334357 

Total 65.453.491 

The  total  allocation  includes  $453,491 
in  unused  fimds  from  the  amoimt 
reserved  by  the  Assistant  Secretary  in 
Fiscal  Year  1998  for  imminent  threat 
grants.  As  indicated  in  Section  in.(a)(4) 
below.  $2,000,000  will  be  retained  to 
fund  imminent  threaterants. 

(3)  Grant  Ceilings.  Tne  authority  to 
establish  grant  ceilings  is  foimd  at  24 
CFR  953.100(b)(1).  Grant  ceilings  are 
established  for  FY  1997  funding  at  the 
following  levels: 


Area  ONAPs 

Population 

Ceiling 

Eastem/Wood- 

A«  

$300,000 

lands. 

Southern 

A« 

750.000 

Ptains. 

Northern  Plains 

Al _ 

800,000 

SouthwKt 

50,00U  .._ 

5.000.000 

10,501-50,000 

2.500.000 

9,001-10,500 

2.000.000 

7,501-9.000  ... 

1.500.000 

6,001-7.500  ... 

1.000.000 

4,501-6.000  ... 

750.000 

3.001-4.500  ... 

650,000 

1.501-3.000  „. 

560,000 

0-1.500 

450000 

Northwest  

All 

320.000 

Alaska 

A« 

500.000 

For  the  Southwest  Area  ONAP 
jurisdiction,  the  population  used  to 
determine  ceiling  amounts  is  the  Native 
American  population  which  resides  on 
a  reservation  or  rancheria. 

(4)  Imminent  Threats,  (i)  The  criteria 
for  grants  to  alleviate  or  remove 
imminent  threats  to  health  or  safety  that 


require  an  immediate  solution  are 
described  at  24  CFR  part  953,  subpart  E. 
Please  note  that  the  problem  to  be 
addressed  must  be  such  that  an 
emergency  situation  would  exist  if  it 
were  not  addressed.  In  accordance  with 
the  provisions  of  24  CFR  part  953, 
subpart  E,  $2,000,000  will  be  retained  to 
meet  the  funding  needs  of  imminent 
threat  applications  submitted  to  any  of 
the  Area  ONAPs.  The  grant  ceiling  for 
imminent  threat  applications  for  FY 
1997  is  $350,000.  This  ceiling  is 
established  pursuant  to  the  provisions 
of  §953.40G(c'). 

(ii)  Requests  for  assistance  under  the 
imminent  threat  set-aside  (24  CFR  953, 
subpart  E)  do  not  have  to  be  submitted 
by  the  deadline  established  in  this 
NOFA;  the  deadline  applies  to 
application  submitted  for  assistance 
under  24  CFR  953,  subpart  D — single 
purpose  grants. 

(iii)  If,  in  response  to  a  request  for 
assistance,  an  Area  ONAP  issues  a  letter 
to  proceed  under  the  authority  of 
§  953.401(a),  an  application  must  be 
submitted  to  and  approved  by  the  Area 
ONAP  before  a  grant  agreement  may  be 
executed.  This  application  must  consist 
of  the  following  components: 

(A)  Standard  Form  424 — Application 
for  Federal  Assistance 

(B)  Brief  description  of  the  proposed 
project 

(C)  Form  HUD-4123— Cost  Summary 

(D)  Form  HUD-4125— 
Implementation  Schedule 

(E)  Form  HUr)-2880— Applicant/ 
Recipient  Disclosure/Update  Report. 

(F)  Form  HUD-4 126— Certifications. 

(G)  Drug-free  workplace  certification 
(24  CFR  part  24,  subpart  F). 

(b)  Eligible  Activities.  Activities  that 
are  eligible  for  ICDBG  funds  are 
identified  at  24  CFR  part  953,  subpart  C. 

(c)  Applicant  Eligibility.  (1)  General. 
To  apply  for  funding  in  a  given  fiscal 
year,  an  applicant  must  be  eligible  as  an 
Indian  Tribe  or  Alaska  Native  Village  (or 
as  a  tribal  organization)  by  the 
application  submission  date. 

(2)  Tribal  Organizations.  Tribal 
organizations  are  permitted  to  submit 
applications  tmder  24  CFR  953.5(b)  on 
behalf  of  eligible  tribes  or  villages  when 
one  or  more  eligible  tribe(s)  or  village(s) 
authorize  the  organization  to  do  so 
imder  concurring  resolutions.  As  is 
stated  in  this  regulatory  section,  the 
tribal  organization  must  itself  be  eligible 
under  Title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act. 

(3)  Successors  to  Eligible  Entities.  If  a 
tribe  or  tribal  organization  claims  that  it 
is  a  successor  to  an  eligible  entity,  the 
Area  ONAP  must  review  the 


documentation  to  determine  whether  it 
is  in  fact  the  successor  entity. 

(4)  Alaskan  Tribal  Entities,  (i)  Due  to 
the  unique  structiu«  of  tribal  entities 
eligible  to  submit  ICDBG  applications  in 
Alaska,  and  as  only  one  ICDBG 
application  may  be  submitted  for  each 
area  within  the  jurisdiction  of  an  entity 
eligible  imder  24  CFR  953.5,  a  Tribal 
Organization  which  submits  an 
application  for  activities  in  the 
jurisdiction  of  one  or  more  eligible 
tribes  or  villages  must  include  a 
concurring  resolution  from  each  such 
tribe  or  village  authorizing  the  submittal 
of  the  application.  Each  such  resolution 
must  also  indicate  that  the  tribe  or 
village  does  not  itself  intend  to  submit 
an  ICDBG  application  for  that  funding 
roimd.  The  hierarchy  for  funding 
priority  continues  to  be  the  IRA 
Coimcil,  the  Traditional  Village 
Council,  the  Village  Corporation  and  the 
Regional  Corporation. 

(li)  On  February  16,  1995  (60  FR 
9250),  the  Bureau  of  Indian  Affairs  (BIA) 
published  a  Federal  Register  Notice 
entitled  "Indian  Entities  Recognized 
and  Eligible  to  Receive  Services  From 
the  United  States  Bureau  of  Indian 
Affiairs."  This  notice  provides  a  listing 
of  Indian  Tribal  Entities  in  Alaska  found 
to  be  Indian  Tribes  as  the  term  is 
defined  and  used  in  25  CFR  part  83. 
Additionally,  pursuant  to  Title  I  of  the 
Indian  Self  Determination  and 
Education  Assistance  Act,  ANCSA 
Village  Corporations  and  Regional 
Corporations  are  also  considered  tribes 
and  therefore  eligible  applicants  for  the 
ICDBG  program. 

(iii)  Any  questions  regarding 
eligibility  determinations  and  related 
documentation  requirements  for  entities 
in  Alaska  should  be  referred  to  the 
Alaska  Area  ONAP  prior  to  the  deadline 
for  submitting  an  application.  (See  24 
CFR  953.5  for  a  complete  description  of 
eligible  applicants.) 

IV.  Application  Process  and 
Subndssion  Requirements 

(a)  Application  Process 

(1)  All  application  package  may  be 
obtained  from  the  Area  ONAP  in  the 
following  geographic  locations: 

All  States  East  of  the  Mississippi 
River.  Plus  Iowa  and  Minnesota: 
Eastem/Woodlands  Office  of  Native 
American  Programs,  Community 
Development  and  Tribal  Relations  (CD  & 
TR)  Staff,  77  West  Jackson  Blvd., 
Chicago,  IL  60604;  Telephone:  (312) 
886-4532,  Ext  2815. 

Louisiana,  Kansas,  Oklahoma,  and 
Texas,  except  West  Texas:  Southern 
Plains  Office  of  Native  American 
Programs,  CD  &  TR  Staff,  Suite  400.  500 
W.  Main  Street.  Oklahoma  Qty.  OK 
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73102-3202;  Telephone:  (405)  553- 
7525. 

Colorado,  Montana,  Nebraska.  North 
Dakota,  South  Dakota,  Utah  and 
Wyoming:  Northern  Plains  Office  of 
Native  American  Programs,  CD  &  TR 
Staff,  First  Interstate  Tower  North,  833 
17th  Street.  Denver,  CO  80202-3607; 
Telephone:  (303)  672-5457. 

Arizona,  California,  and  Nevada: 
Southwest  Office  of  Native  American 
Programs,  CD  4  TR  Staff,  Two  Arizona 
Center,  Suite  1650,  400  N.  Fifth  Street. 
Phoenix,  AZ  85004-2361;  Telephone: 
(602)  379-4197. 

New  Mexico  and  West  Texas: 
Southwest  Office  of  Native  American 
Programs,  CD  &  TR  Specialist, 
Albuquerque  Plaza,  201  3rd  Street  N.W., 
Suite  1830,  Albuquerque.  NM  87102- 
3368;  Telephone:  (505)  766-1372. 

Idaho,  Oregon,  Washington: 
Northwest  Office  of  Native  American 
Programs,  CD  &  TR  Staff,  Federal  Office 
Building,  909  First  Avenue,  Suite  200, 
Seattle,  WA  98104-1000;  Telephone: 
(206)  220-5271. 

Alaska:  Alaska  Office  of  Native 
American  Programs,  CD  &  TR  Staff,  949 
E.  36th  Avenue,  Suite  401,  Anchorage, 
AK  99508-4135;  Telephone:  (907)  271- 
4603. 

(2)  Completed  applications  must  be 
submitted  to  the  appropriate  Area 
ONAP,  listed  above,  from  which 
application  information  and  packages 
were  obtained.  All  telephone  numbiers 
listed  may  be  accessed  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 

(3)  Applications  must  be  received  by 
the  appropriate  Area  ONAP  no  later 
than  3:00  P.M.  on  the  deadline  date, 
Friday,  July  25, 1997. 

(b)  Application  Submission 
Requirements  and  Checklist 

(1)  General.  An  applicant  shall  submit 
only  one  application.  The  ICDBG  grant 
amount  requested  shall  not  total  more 
than  the  grant  ceiling.  An  application 
may  include  an  unlimited  nimiber  of 
eligible  projects  (e.g.,  housing  or  public 
facilities).  Each  project  within  an 
application  will  be  rated  separately. 

(2)  Demographic  data.  Applicants 
may  submit  data  that  are  impublished 
and  not  generally  available  in  order  to 
meet  the  requirements  of  this  section. 
The  applicant  must  certify  that* 

(i)  Generally  available,  published  data 
are  substantially  inaccurate  or 
incomplete; 

(ii)  Data  provided  have  been  coUected 
systematically  and  are  statistically 
reliable; 

(iii)  Data  are,  to  the  greatest  extent 
feasible,  independendy  verifiable:  and 


(iv)  Data  differentiate  between 
reservation  and  BIA  service  area 
populations,  when  applicable. 

(3)  Publication  of  community 
development  statement.  Applicants 
shall  prepare  and  publish  or  post  the 
community  development  statement 
portion  of  their  application  according  to 
the  citizen  participation  requirements  of 
§953.604. 

(4)  Application  Submission.  The 
application  shall  include: 

(i)  Standard  Form  424 — Application 
for  Federal  Assistance; 

(ii)  Community  Envelopment 
Statement  which  includes: 

(A)  Components  that  address  the 
relevant  selection  criteria; 

(B)  A  brief  description  or  an  updated 
description  of  community  development 
needs; 

(C)  A  brief  description  of  projects 
proposed  to  address  needs,  including 
scope,  magnitude,  and  method  of 
implementing  the  project; 

(D)  A  schedule  for  implementing  the 
project  (form  HUD-4125 
Implementation  Schedide);  and 

(E)  Cost  information  for  each  separate 
project,  including  specific  activity  costs, 
administration,  planning,  and  technical 
assistance,  total  HUD  share  (form  HUD- 
4123  Cost  Siunmary); 

(iii)  Certifications— form  HUD  4126; 

(iv)  Ehng-free  Workplace  Certification 
(24  CFR  part  24,  subpart  F); 

(v)  Applicant/Recipient  Disclosure/ 
Update  Report— form  HUD  2880,  as 
required  tmder  subpart  A  of  24  CFR  part 
4,  Accountability  in  the  Provision  of 
HUD  Assistance; 

(vi)  A  map  showing  project  location, 
if  appropriate; 

(vii)  If  the  proposed  project  will  result 
in  displacement  or  temporary 
relocation,  a  statement  that  identifies: 

(A)  The  niunber  of  persons  (families, 
individuals,  businesses  and  nonprofit 
organizations)  occupying  the  property 
on  the  date  of  the  submission  of  the 
application  (or  date  of  initial  site 
control,  if  later); 

(B)  The  nimiber  to  be  displaced  or 
temporarily  relocated; 

(C)  The  estimated  cost  of  relocation 
payments  and  other  services; 

(D)  The  source  of  funds  for  relocation; 
and 

(E)  The  organization  that  will  cany 
out  the  relocation  activities; 

(viii)  If  applicable,  evidence  of  the 
disclosure  required  by  24  CFR 
953.606(e). 

(c)  Documentation  requirements  for 
point  award  for  leveraged  resources.  (1) 
General.  For  the  applicant's  own 
resources,  a  council  resolution  which 
identifies  and  conunits  the  resources 
must  be  included  in  the  application.  For 


resources  to  be  provided  by  another         , 
entity,  written  verification  of  an 
application  or  request  for  the  leveraged 
resources  must  be  included  in  the 
application. 

(2)  Resources  contributed  by  a  public 
agency,  foundafion,  or  other  public 
party,  (i)  In  addition  to  the  requirement 
described  in  paragraph  (c)(1)  of  this 
section,  for  grants  or  other  contributed 
resources  from  a  public  agency, 
foundation,  or  other  private  party,  a 
written  commitment  which  may  be 
contingent  on  approval  of  the  ICDBG 
award  must  be  received  by  the  Area 
ONAP  no  later  than  30  days  after  the 
application  deadline.  This  commitment 
must  specifically  identify  or  indicate: 

(A)  The  dollar  amoimt  committed  (or 
dollar  value  of  the  noncash  resource  and 
the  basis  for  the  valuation); 

(B)  That  the  resources  are  currentiy 
available  or  will  be  available  when 
necessary  for  successful  project 
implementation;  and 

(C)  The  project. 

(ii)  If  the  nature  of  the  funding  cycle 
of  the  contributing  entity  precludes 
such  an  entity  from  making  a  firm 
funding  commitment  in  the  30  days 
provided  by  paragraph  (c)(2)(i)  of  this 
section,  such  resources  will  be 
considered  in  the  award  of  points  if  the 
entity  provides  a  written  statement 
indicating  that  the  application  or 
request  for  assistance  has  been  received 
from  the  ICDBG  applicant  and  stating 
the  date  by  which  its  funding 
determination  will  be  made.  This  date 
cannot  be  more  than  six  months  from 
the  anticipated  date  of  grant  approval 
notification  by  HUD. 

,  (iii)  If  the  proposed  project  rates  high 
enough  for  funding  consideration,  a 
special  condition  will  be  established  in 
the  grant  agreement  for  the  project.  This 
condition  will  indicate  that  if  a  firm 
funding  commitment  for  the  leveraged 
resources  is  not  provided  within  six 
months  of  the  date  of  grant  approval,  the 
grant  funds  approved  wiU  be  recaptured 
by  HUD  and  will  be  used  in  accordance 
with  the  requirements  of  §  953. 102. 

(iv)  The  statement  described  in 
paiagraph  (c)(2)(ii)  of  this  section  must 
be  received  by  the  Area  ONAP  no  later 
than  30  days  after  the  application 
deadline.  If  the  commitment  or 
statement  is  not  received  in  the  required 
timeframe  or  if  the  required  information 
is  not  included,  points  will  not  be 
awarded  for  the  proposed  contribution. 

(v)  If  the  proposed  project  still  rates 
high  enough  to  be  approved,  a  pre- 
award  condition  will  be  established 
which  will  require  the  applicant  to 
provide  evidence  of  firmly  committed 
resoiuces  to  cover  the  entire  non-ICDBG 


17980 


Federal  Register  /  Vol.  62,  No.  70  /  Friday,  April  11,  1997  /  Notices 


project  cost.  If  this  condition  is  not  met, 
the  grant  will  not  be  awarded. 

(3)  Contributions  of  goods  and 
services.  In  addition  to  the  above 
requirements  for  point  award,  special 
documentation  must  be  included  in  the 
application  for  certain  contributions. 
The  contribution  of  goods  and  services 
will  be  considered  for  point  award  if  the 
applicable  requirements  listed  above  are 
met;  if  the  items  or  services  are 
demonstrated  and  determined  necessary 
to  the  actual  development  of  the  project; 
and  comparable  cost  and/or  time 
estimates  are  submitted  which  support 
the  donation. 

(4)  Contributions  of  land.  Land  to  be 
contributed  will  only  be  considered  for 
point  award  when  its  use  and  area  are 
integral  to  the  development  of  the 
project.  In  addition,  the  value  of  the 
land  must  be  verified  by  any  of  the 
following  means  or  methods  and  this 
documentation  must  be  included  in  the 
application: 

(i)  A  site  specific  appraisal  no  more 
than  two  years  old; 

(ii)  An  appraisal  of  a  nearby 
comparable  site  also  no  more  than  two 
years  old;  and 

(ill)  A  reasonable  extrapolation  of 
land  value  based  on  current  area  realtors 
value  guides. 

V.  AppUcatioo  Screening  and  Review 
Procxas 

(a)  Screening  for  Acceptance.  Each 
Area  ONAP  will  screen  applications  for 
single  purpose  grants.  Applications 
Mling  this  screening  shall  be  rejected 
and  returned  to  the  applicants  unrated. 
Area  ONAPs  will  accept  applications  if 
all  the  criteria  listed  below  as  items  (1), 
through  (6)  are  met: 

(1)  The  application  is  received  by  the 
appropriate  Area  ONAP  no  later  than 
3:00  P.M.  locil  time  on  the  deadline 
date; 

(2)  The  applicant  is  eligible; 

(3)  The  proposed  activities  are 
eligible.  Activities  assisted  with  ICX)BG 
funds  are  subject  to  the  requirements  of 
section  504  of  the  Rehabilitation  Act  of 
1973  and  HUD's  implementing 
regulations  at  24  CFR  part  8; 

(4)  The  application  contains 
substantially  all  the  components 
specified  in  Section  IV.(bK4)  of  this 
notice; 

(5)  At  least  70%  of  the  grant  funds  are 
to  be  used  for  activities  that  benefit  low 
and  moderate  income  persons,  in 
accordance  with  the  requirements  of 
§953.208;  and, 

(6)  The  application  is  for  an  amount 
which  does  not  exceed  the  grant  ceilings 
that  are  established  by  the  NOFA. 

(b)  Application  Review  Process. 


(1)  Threshold  review.  The  Area  ONAP 
will  review  each  application  that  passes 
the  screening  process  to  ensure  that 
each  applicant  and  each  proposed 
project  meets  the  applicable  threshold 
requirements  set  forth  in  24  CFR 
953.301(a)  and  953.302,  as  implemented 
by  this  NOFA.  If  an  applicant  fails  to 
meet  any  of  the  applicant-specific 
thresholds,  its  application  cannot  be 
accepted  for  rating  and  ranking. 
Project(s)  that  do  not  meet  the 
community  development 
appropriateness  or  applicable  project- 
specific  thresholds  will  not  be 
considered  for  funding. 

(2)  Rating  Team.  All  projects  that 
meet  the  acceptance  criteria  and 
threshold  requirements  will  be  reviewed 
and  rated  by  an  Area  ONAP  rating  team 
of  at  least  three  voting  members.  The 
Area  ONAP  rating  team  will  examine 
each  project  to  determine  in  which  one 
of  the  rating  categories  set  forth  in  24 
CFR  953.303(a)  the  project  most 
appropriately  belongs.  The  project  will 
be  rated  on  the  basis  of  the  criteria 
identified  in  the  rating  category 
component  to  which  the  project  has 
been  assigned.  The  total  points  for  a 
rating  component  are  100,  which  is  the 
maximum  any  project  can  receive. 

(3)  Public  service  projects.  Due  to  the 
statutory  15  percent  cap  on  public 
services  activities,  applicants  may  not 
receive  single  purpose  grants  solely  to 
fund  public  services  activities. 
However,  any  application  may  contain  a 
public  services  component  for  up  to  15 
percent  of  the  total  grant.  This 
component  may  be  unrelated  to  the 
other  project(s)  included  in  the 
application.  If  an  application  does  not 
receive  full  funding,  the  public  services 
allocation  will  be  proportionately 
reduced  to  comprise  no  more  than  15 
percent  of  the  total  grant  award. 

(4)  Corrections  to  deficient 
applications  and  supplemental 
information. 

(i)  The  Area  ONAP  mil  not  accept 
unsolicited  information  regarding  the 
application  after  the  application 
deadline  has  passed.  The  Area  ONAP 
will  notify  applicants  in  writing  of 
technical  deficiencies  in  applications 
and  permit  them  to  be  corrected.  A 
technical  deficiency  is  an  error  or 
oversight  which,  if  corrected,  «vould  not 
alter,  in  either  a  positive  or  negative 
fJBshion,  the  review  and  rating  of  the 
application.  Examples  of  technical 
deficiencies  would  be  a  failure  to 
submit  proper  certifications  or  failure  to 
submit  an  application  containing  an 
original  signature  by  an  authorized 
official. 

(ii)  The  Area  ONAP  may  request 
information  for  the  purpose  of  clarifying 


the  terms  of  an  applicant's  application, 
provided  the  additional  information  is 
consistent  with  regulatory  requirements. 

Applicants  will  have  14  ctuendar  days 
from  the  date  of  HUD's  correspondence 
to  reply  and  correct  the  technical 
deficiency  or  provide  the  requested 
supplemental  information.  If  the 
technical  deficiency  is  not  corrected 
within  this  time  period,  the  Area  ONAP 
will  reject  the  application  as 
incomplete.  If  the  supplemental 
information  is  not  provided  in  this  time 
period  and,  as  a  consequence,  the  Area 
ONAP  determines  that  the  applicant 
has  failed  to  establish  compliance  with 
the  requirements  of  24  CFR  part  953,  the 
application  will  be  returned,  unrated. 

liii)  No  information  submitted  after 
the  application  due  date  can  enhance  a 
project's  rating,  and  a  new  project  may 
not  be  substituted  for  one  included  in 
the  application. 

(5)  Final  ranking,  (i)  All  projects  will 
be  ranked  against  each  other  according 
to  the  point  totals  they  receive, 
regardless  of  the  rating  category  or 
component  under  which  the  points 
were  awarded.  Projects  will  be  selected 
for  funding  based  on  this  final  ranking, 
to  the  extent  that  funds  are  available. 
Individual  grant  amounts  will  be 
determined  in  a  manner  consistent  with 
the  considerations  set  forth  in  24  CFR 
953. 100(b)(2). 

(ii)  If  the  Area  ONAP  determines  that 
an  insufficient  amount  of  money  is 
available  to  adequately  fund  a  project,  it 
may  decline  to  fund  that  project  and 
fund  the  next  highest  ranking  project  or 
projects  for  which  adequate  funds  are 
available.  The  Area  ONAP  may  select, 
in  rank  order,  additional  projects  for 
funding  if  one  of  the  higher  ranking 
projects  is  not  funded,  or  if  additional 
funds  become  available. 

(6)  Tiebreakers.  When  rating  results  in 
a  tie  among  projects  and  insufficient 
resources  remain  to  fund  all  tied 
projects,  Area  ONAPs  shall  approve 
projects  that  can  be  fully  funded  over 
those  that  cannot  be  fully  funded.  When 
that  does  not  resolve  the  tie,  the 
following  foctors  will  be  used  in  the 
order  listed  to  resolve  the  tie: 

(i)  Eastern/Woodlands  Office 

(A)  The  applicant  with  the  fewest 
active  grants. 

(B)  Tne  applicant  that  has  not 
received  an  ICDBC  grant  over  the 
longest  period  of  time. 

(C)  The  project  that  would  benefit  the 
highest  percentage  of  low  and  moderate 
income  ]>ersons. 

(ii)  Southern  Plains  Office 
(A)  The  applicant  that  has  not 
received  an  ICDBG  grant  over  the 
longest  period  of  time  over  the  last  ft 
years. 
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(B)  The  applicant  with  the  fewest 
activegrants. 

(C)  "016  project  that  would  benefit  the 
highest  percentage  of  low  and  moderate 
income  persons. 

(iii)  Northern  Plains  and  Southwest 
Offices 

(A)  The  applicant  that  has  not 
received  an  ICDBG  grant  over  the 
longest  period  of  time. 

(B)  The  applicant  with  the  fewest 
active  grants. 

(C)  'Tne  project  that  would  benefit  the 
highest  {>ercentage  of  low  and  moderate 
income  persons. 

(iv)  Northwest  Office 

(A)  The  applicant  that  has  not 
received  an  ICDBG  grant  over  the 
longest  period  of  time. 

(B)  The  applicant  that  has  received 
the  fewest  IQ3BG  dollars  since  the 
inception  of  the  program. 

(Cj  The  project  that  would  benefit  the 
highest  percentage  of  low  and  moderate 
income  persons. 

(v)  Alaska  Office 

(A)  The  applicant  that  has  not 
received  an  ICDBG  grant  over  the 
longest  period  of  time. 

(B)  The  project  that  would  benefit  the 
highest  percentage  of  low  and  moderate 
income  persons. 

(C)  The  project  that  would  benefit  the 
most  low  and  moderate  income  peraons. 

(c)  Pre-award  requirements. 

(1)  Successful  applicants  may  be 
required  to  provide  supporting 
documentation  concerning  the 
management,  maintenance,  operation, 
or  financing  of  proposed  projects  before 
a  grant  agreement  can  be  executed. 
Applicants  will  normally  be  given  no 
less  than  thirty  (30)  calendar  days  to 
respond  to  such  requirements.  In  the 
event  that  no  response  or  an  insufficient 
response  is  made  within  the  prescribed 
time  period,  the  Area  ONAP  may 
determine  that  the  applicant  has  not  met 
the  requirements  and  the  grant  offer 
may  be  withdrawn.  The  Area  ONAPs 
shall  require  supporting  documentation 
in  those  instances  where: 

(i)  Specific  questions  remain 
concerning  the  scope,  magnitude, 
timing,  or  method  of  implementing  the 
project;  or 

(ii)  The  applicant  has  not  provided 
information  verifying  the  commitment 
of  other  resources  required  to  complete, 
operate,  or  maintain  the  proposed 
project 

(2)  New  projects  may  not  be 
substituted  for  those  originally  proposed 
in  the  application. 

(3)  If  the  required  conditions  are  not 
met  within  the  prescribed  time,  HUD 
may  unilaterally  rescind  the  grant 
award. 

(4)  Grant  amounts  allocated  for 
applicants  unable  to  meet  pre-award 


requirements  will  be  awarded  in 
accordance  with  Sections  Vm,  IX,  and 
X  of  this  NOFA. 

VI.  General  Threshold  Requirements 

(a)  General.  Two  types  of  general 
thresholds  are  set  fordi  in  24  CFR 
953.301(a):  those  that  relate  to 
applicants,  and  those  that  address  the 
overall  community  development 
appropriateness  of  the  project(s) 
included  in  the  application.  Project- 
specific  thresholds  are  set  forth  in  24 
CFR  953.302. 

(b)  Applicant  thresholds.  (1)  General. 
Applicant  thresholds  focus  on  the 
administrative  capacity  of  the  applicant 
to  imdertake  the  proposed  project,  on  its 
past  performance  in  the  ICDBG  program, 
and  on  its  provision  of  housing 
assistance  to  low  and  moderate  income 
tribal  members. 

(2)  Applicant-Specific  Thresholds: 
Capacity.  The  Area  ONAP  will  assume, 
absent  evidence  to  the  contrary,  that  the 
applicant  possesses,  or  can  obtain  the 
managerial,  technical  or  administrative 
capability  necessary  to  carry  out  the 
proposed  project.  The  application 
should  address  who  will  administer  the 
project  and  hoy  the  applicant  plans  to 
handle  the  technical  aspects  of 
executing  the  project.  If  the  Area  ONAP 
determines,  based  on  substantial 
evidence  (which  could  include 
information  provided  by  the  most  recent 
risk  analysis  conducted  by  the  Area 
ONAP),  that  the  applicant  does  not  have 
or  cannot  obtain  the  capacity  to 
undertake  the  proposed  project,  the 
application  will  not  receive  further 
consideration. 

(3)  Applicant-Specific  Thresholds: 
Performance,  (i)  Community 
development.  (A)  If  an  applicant  has 
previously  participated  in  the  ICDBG 
Program,  the  Area  ONAP  shall 
determine  whether  the  applicant  has 
performed  adequately  in  grant 
administration  and  management  This 
determination  will  include  an 
evaluation  of  the  most  recent  RADAR 
(Risk  Analysis  and  Determination  for 
Allocation  of  Resources)  conducted  by 
the  Area  ONAP  for  the  applicant.  The 
applicant  is  presumed  to  be  performing 
adequately  imless  the  Area  ONAP 
makes  a  performance  determination  to 
the  contrary  during  periodic 
evaluations. 

(B)  Where  an  applicant  was  found  to 
be  performing  inadequately,  the  Area 
ONAP  shall  determine  whether  the 
applicant  has  corrected  the  deficiency 
jor  is  following  a  schedule  to  correct 
performance  to  which  the  applicant  and 
the  -Area  ONAP  have  agreed,  in  cases  of 
previously  documented  deficient 
performance,  the  Area  ONAP  must 


determine  that  the  applicant  has  taken 
appropriate  corrective  action  to  improve 
its  performance  prior  to  the  application 
due  date. 

(C)  The  Area  ONAP  will  inform  in 
writing  any  potential  applicant  which 
has  been  determined  not  to  meet  this 
performance  threshold  no  later  than  30 
days  prior  to  the  application  due  date. 
If  (he  performance  threshold  is  not  met 
as  of  the  application  submission 
deadline,  an  application  will  not  be 
accepted  for  rating  and  ranking. 

(ii)  Housing  assistance.  (A)  "rhe 
applicant  is  presumed  not  to  have  taken 
actions  to  impede  the  provision  of 
housing  assistance  for  low  and  moderate 
income  members  of  the  tribe  or  village. 
Any  action  taken  by  the  applicant  to 
prevent  or  obstruct  the  provision  or 
operation  of  assisted  bousing  for  low 
and  moderate  income  persons  shall  be 
evaluated  in  terms  of  whether  it 
constitutes  inadequate  performance  by 
the  applicant.  If  an  applicant  has 
established  or  joined  an  Indian  Housing 
Authority  (IHA),  and  this  IHA  has 
obtained  housing  assistance  from  HUD, 
the  applicant's  compliance  with  the 
obligations  and  responsibilities  to  the 
IHA  set  forth  in  the  tribal  ordinance 
which  was  the  basis  for  the 
establishment  or  joining  of  the  IHA  will 
be  a  performance  consideration. 

(B)  An  applicant  will  not  be  held 
accountable  for  the  poor  performance  of 
its  IHA  unless  this  inadequate 
performance  is  found  to  be  a  direct 
result  of  the  applicant's  action  or 
inaction.  Applicants  which  are  members 
of  "umbrella"  IHAs  will  be  judged  only 
on  their  individual  performance  and 
will  not  be  held  accountable  for  the 
poor  i}erformance  of  other  tribes  that  are 
members  of  the  IHA. 

(C)  If  an  applicant  has  received  ICDBG 
funds  for  the  provision  of  new  housing 
through  a  subrecipient,  the  Area  ONAP 
will  consider  the  following  in  making 
its  determination  regarding  housing 
assistance  performance: 

[1]  Whether  the  proposed  units  were 
constructed; 

[2]  Whether  housing  assistance  was 
provided  to  the  beneficiaries  identified 
in  the  funded  application,  and  if  not. 
why  not; 

[3]  Whether  the  applicant  followed 
the  provisions  of  its  housing  plan  and 
procedures;  and, 

[4)  Whether  there  were  sustained 
complaints  from  tribal  members 
regarding  provision  and/or  distribution 
of  ICDBG  housing  assistance. 

(D)  The  Area  ONAP  will  inform  in 
writing  any  potential  applicant  which 
has  been  determined  not  to  meet  the 
housing  assistance  performance 
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threshold  no  later  than  30  days  prior  to 
the  application  deadline. 

(4)  Audits.  The  thresholds  described 
in  paragraphs  (b)(2)  and  (b)(3)  of  this 
section  require  the  applicant  to  meet  the 
following  performance  criteria: 

(i)  The  applicant  cannot  have  an 
outstanding  ICDBG  obligation  to  HUD  or 
an  ICDBG  program  that  is  in  arrears,  or 
it  must  have  agreed  to  a  re{)ayment 
schedule.  An  applicant  that  has  an 
outstanding  ICDBG  obligation  that  is  in 
arrears,  or  one  that  has  not  agreed  to  a 
repayment  schedule,  will  be 
disqualified  from  the  current 
competition  and  from  subsequent 
competitions  until  the  obligations  aie 
current.  If  a  grantee  that  was  ciirrent  at 
the  time  of  application  submission 
becomes  delinquent  during  the  review 
period,  the  application  may  be  rejected. 

(ii)  The  applicant  cannot  have  an 
overdue  or  unsatisfectory  response  to  an 
audit  finding.  If  there  is  an  overdue  or 
unsatisfactory  response  to  an  audit 
finding,  the  applicant  will  be 
disqualified  from  the  current  and 
subsequent  competitions  imtil  the 
applicant  has  taken  final  action 
necessary  to  close  the  audit  finding.  The 
Area  ONAP  administrator  may  provide 
exceptions  to  this  disqualification  in 
cases  where  the  applicant  has  saade  a 
good  ^th  effort  to  clear  the  audit 
finding.  An  exception  may  be  granted 
when  funds  are  due  HUD  or  an  ICDBG 
program  as  a  result  of  a  finding  only 
when  a  satisfactory  arrangement  for 
repayment  of  the  debt  has  been  made 
and  payments  are  current. 

(c)  Community  Development 
Appropriateness.  In  order  to  rate  and 
rank  a  project  contained  in  an 
application  that  has  passed  the 
screening  tests  outlined  in  Section  V.  of 
this  NOFA.  Area  ONAPs  must 
determine  that  the  proposed  project 
meets  the  community  development 
appropriateness  thresholds  set  forth 
below: 

(1)  Costs  are  reasonable.  The  project 
must  be  described  in  sufficient  detail  so 
that  the  Area  ONAP  can  determine: 

(i)  That  costs  are  reasonable;  and, 

(ii)  That  the  funds  requested  from  the 
ICDBG  program  and  all  other  sources 
are  adequate  to  complete  the  proposed 
activity(ies]  described  in  the 
application. 

l2)  Project  is  Appropriate.  The  project 
is  appropriate  for  the  intended  use. 

(3)  Project  is  Usable  or  Achievable. 
The  project  is  usable  or  achievable  in  a 
timely  manner,  generally  within  a  two 
year  period.  The  timetable  for  project 
implementation  and  completion  must 
be  set  forth  on  the  form  HUD  4125 — 
Implementation  Schedule,  included  in 
the  application.  A  period  of  more  t]^an 


two  years  is  acceptable  in  certain 
circumstances,  if  it  is  established  that 
such  circiunstances  are  beyond  the 
applicant's  control. 

Vn.  Summary  of  Selection  System 
Criteria  and  Point  Awards 


Maxi- 
mum 

pOMItS 


Housing  (SMtion  VHI.  of  this  NOFA) 


(a)  Rettabtlitalion 

(1)  Project  Need  and  Design 

(i)  %  of  funds  for  standard  rehab  ... 

(ii)  appJicanrs  setection  criteria  

(iii)  txHJSing  survey 

20 
10 
15 

(2)  Plannir>g  and  Implementation 

(i)  rehatxiitation  polides 

(A)  rehabil nation  standards 

5 

(B)  selection  policies  and  proce- 
dures   

10 

(C)  project  implementation  policies 
arid  procedures  

10 

(ii)  post  rehab  maintenance 

5 

(iii)  cost  estimates 

15 

fry)  cost  effectiveness „ 

(3)  Leveraairxi 

5 
5 

Total  points  

100 

(b)  Land  to  Support  New  Housing 

(1)  Pro)ect  Need  .^. 

(2)  Planning  arxj  Implementation 

(i)  suitability  of  the  land  „ 

40 
20 

(ii)  housing  resources  

(iii)  supportive  services  

(iv)  commrtmenl  of  households  

(v)  larxj  to  trust  status _. 

10 
5 
5 
5 

(vi)  rntrastructure  commitment 

(vii)  land  meets  need  and  is  rea- 
sonably priced 

10 
5 

Total  points  

100 

(c)  New  Housing  Construction 

(1)  Protect  Need  and  Design 

(i)  IHA  member/asststarK*  

15 

(ii)  housing  policies  and  plan 

(iii)  t)eneftciary  identification 

20 
10 

(2)  Planning  and  Implementation 
(i)  occupancy  starxlards  

10 

fti)  site  acceptat)«lity  

(iii)  energy  conservation  design  . 

(iv)  housing  survey  

(v)  cost  effectn/er>ess „.   ..    . 

(3)  Leveraging 

15 
5 

10 
5 

10 

Total  points  

100 

Community  FacNWae  (Section  OLviMm 
NOFA) 


(a)  Infrastructure 

(1)  Project  Need  and  Design 

(i)  meets  an  essential  need  

(ii)  t)enefrts  the  neediest  

(iiO    provides    infrastructure^health 
aixl  safety 

(2)  Planning  and  Implementation 
(i)  mainter>afK«  and  operation  plan 
00  appropriate  and  effective  design 

scale  arxJ  cost 

(3)  (.averaging „ 


20 
15 

25 

15 

15 
10 


Total  points  

(b)  Buildings 

(1)  Project  Need  and  Design 

(i)  meets  an  essential  need 

(ii)  t)enefits  the  neediest  

(iiO    provides    building/health    and 

safety 

(iv)  mutti-use/multi-benefit 

(2)  Planning  arxl  Implementation 
(i)  maintenance  and  operation  plan 
(ii)  appropriate  and  effective  design 

scale  and  cost 

(3)  Leveraging 


Total  points 


Maxi- 
mum 
points 


100 


20 
10 

25 
5 

15 

15 
10 


100 


Economic  Development  (Section  X.  of  ttiis 
NOFA) 


(a)  EcorK>mlc  Development 

(1)  Organization  

(2)  Project  Success 

(0  market  analysis  

(ri)  management  capacity  

(iii)  financial  analysis 

(3)  Leveraging 

(4)  Jobs 

(i)  ICDBG  cost/job 

(il)  quality  of  jobsAraining 

(5)  Additional  considerations 

Total  points  


15 
15 
15 
12 

15 

5 

15 


100 


Vm.  Proiect  Specific  Thresholds  and 
Selection  Criteria  for  Housing 

(a)  Specific  threshold  for  housing 
category  projects.  The  applicant  shall 
provide  an  assurance  that  households 
that  have  been  evicted  from  HUD 
assisted  housing  within  the  past  five 
years  will  not  be  assisted  by  the 
proposed  project  except  in  emergency 
situations.  The  Area  ONAP 
Administrator  will  review  each 
emergency  situation  proposed  by  an 
applicant  on  a  case-by-case  basis  to 
determine  whether  an  exception  is 
warranted. 

(b)  Rehabilitation  Thresholds  and 
Grant  Limits.  (1)  Thresholds.  All 
applicants  for  housing  rehabilitation 
grants  shall  adopt  rehabilitation 
standards  and  rehabilitation  policies 
prior  to  submitting  an  application. 
These  standards  and  policies  must  be 
submitted  with  the  application.  The 
applicant  shall  provide  an  assurance 
that 

(i)  Any  house  to  be  rehabilitated  will 
be  the  permanent  non-seasonal 
residence  of  the  occupants;  the  residents 
will  live  in  the  unit  at  least  nine  months 
per  year. 

(ii)  Houses  designated  for  eventual 
replacement  will  only  receive  repairs 
essential  for  the  health  and  safety  of  the 
occupants. 


(iii)  Project  funds  will  be  used  to 
rehabilitate  HUD  assisted  houses  only 
when  the  tenant/homeowner's 
payments  are  current  or  the  tenant/ 
homeowner  is  current  in  a  repayment 
agreement  that  is  subject  to  approval  by 
the  Area  ONAP.  In  emergency  situations 
the  Area  ONAP  administrator  may  grant 
exceptions  to  this  reqiiirement  on  a 
case-by-case  basis. 

(iv)  Houses  that  have  received 
comprehensive  rehabilitation  assistance 
from  any  ICDBG  or  other  Federal  grant 
program  within  the  past  8  years  will  not 
be  assisted  with  ICDBG  funds  to  make 
the  same  repairs  if  the  repairs  are 
needed  as  a  result  of  abuse  or  neglect. 

(2)  Grant  limits.  Rehabilitation  grant 
limits  for  each  Area  ONAP  jurisdiction 
are  as  follows: 

(i)  Eastem/Woodlands $15,000 

(ii)  Southera  Plains $20,000 

(iii)  Northern  Plains ^ $33,500 

(iv)  Southwest $35,000 

(v)  Northwest ."! $25,000 

^  (vi)  Alaska Lesser  of  $4S/8q.ft  or  $35,000 

[c]  Selection  Criteria  for 
Rehabilitation  Projects. 

[1]  Project  Need  and  Design.  (45 

pO«3t8) 

(i)  The  percentage  of  ICDBG  funds 
committed  to  bring  the  houses  to  be 
assisted  up  to  a  standard  condition  as 
defined  by  the  applicant 
Administrative  planning,  and  technical 
assistance  expenditures  are  excluded  in 
computing  the  percentage  of  ICDBG 
funds  committed  to  bring  the  houses  up 
to  a  standard  condition.  The  percentage 
of  ICDBG  funds  not  used  to  bring  ^he 
houses  up  to  a  standard  condition  must 
be  used  for  emergency  repairs, 
demolition  of  substandard  units  or 
another  purpose  closely  related  to  the 
housing  rehabilitation  project. 

Percentage  of  ICDBG  funds  committed 
to  bring  houses  to  be  assisted  up  to  a 
standard  condition: 

91-100% 20  jMjintfl 

81-90.9% 15  points 

80.9  and  less 0  points 

(ii)  The  applicant's  selection  criteria 
which  are  included  in  the  application 
give  first  priority  to  the  neediest 
households.  "Neediest"  is  defined  as 
households  whose  houses  are  in  the 
greatest  disrepair  (but  still  suitable  for 
rehabilitation  treatment)  in  the  project 
area,  or  very  low-income  households. 

YES ^ lOpt^ts 

NO 0  points 

(iii)  (A)  Documentation  of  pro|ect 
need  with  a  housing  survey  of  all  of  the 
houses  to  be  rehabilitated  Mrith  ICDBG 
funds.  This  survey  should  include 
standard  housing  data  on  each  house 
surveyed  (e.g.,  age.  size,  type,  number  of 


rooms,  mmiber  of  habitable  rooms, 
number  of  bedrooms/sleeping  rooms, 
type  of  heating).  The  survey  should 
indicate  the  deficiencies  for  each  house. 
A  definition  of  "suitable  for 
rehabilitation"  must  be  included.  At  a 
minimum,  this  definition  must  not 
include  houses  that  need  only  minor 
repairs,  or  houses  that  need  such  major 
repairs  that  rehabilitation  is  structurally 
or  financially  infeasible. 

(B)  The  application  contains  all  the 
required  survey  data  and  the  required 
definition  of  "suitable  for 
rehabilitation."  (15  points) 

(C)  The  application  does  not  contain 
the  required  definition  of  "suitable  for 
rehabilitation"  and/or  all  the  survey 
data,  but  does  contain  sufficient  data  to 
enable  the  project  to  proceed  effectively. 
(10  points) 

(D)  The  application  does  not  contain 
survey  data  or  the  survey  data  it  does 
contain  is  not  sufficient  to  enable  the 
project  to  proceed  effectively.  (0  points) 

(2)  Planning  and  Implementation.  (50 
points) 

(i)  Rehalulitation  Policies  and 
Procedures  including: 

(A)  Adopted  rehaoilitation  standards. 
The  rehabilitation  standards  adopted  bv 
the  applicant  will  ensure  ;hui  after 
rehabilitation  the  houses  assisted  will 
be  in  a  standard  condition. 

JTES 5  points 

NO , 0  points 

(B)  Rehabilitation  selection  policies 
ind  procedures.  [1"^  The  rehabilitation 
selection  policies  and  procedures 
contained  in  the  application  mclude: 

•.i)  Property  selection  standards; 

iii)  Cost  limits; 

mi)  Type  of  financing  Ce.g.^  ioan  or 
grant); 

)  jv)  HomeoMmer  costs  and 
responsibilities; 

iv)  Procedures  for  selecting 
households  to  be  assisted;  and. 

{vi)  Income  verification  proosduros. 

(2)  The  application  contains  all  the 
rehabilitation  selection  policies  and 
procedures  listed  above.  (10  points) 

(3)  The  application  does  not  contain 
all  the  rehabilitation  selection  policies 
and  procediires  listed  above,  but 
contains  sufficient  data  to  enable  the 
project  to  proceed  effoctively  or  the 
application  contains  all  the 
rehabilitation  selection  policies  and 
pnx»duie8  listed  above,  but  in 
insiifficient  detail.  (5  points) 

(4)  The  application  does  not  contain 
the  rehabilitation  selection  policies  and 
procedures  listed  above  or  if  it  does 
contain  policies  and  procedures,  they 
are  not  sufficient  to  enable  the  project 
to  pr(x»ed  eSactively.  (0  points) 

fC)  Project  implementation  policies 
and  procedures.  (1)  These  policies  and 


procedures  must  include  a  description 
of  the  followii^  items: 

(/)  The  qualifications  which  will  be 
required  of  the  inspector, 

(ii)  The  inspection  procedures  to  be 
used; 

[iii)  The  procedures  to  be  used  to 
select  the  contractor  or  contractors; 

(iv)  The  maimer  in  which  the 
households  to  be  assisted  will  be 
involved  in  the  rehabilitation  process; 

(v)  How  disputes  between  the 
households  to  be  assisted,  the 
contractors  and  the  applicant  will  be 
resolved;  and,  if  applicable, 

(vi)  The  repayment  provisions  which 
will  be  required  if  sale  of  the  assisted    ~ 
house  occurs  prior  to  5  years  after  the 
rehabilitation  work  has  been  completed. 

[2)  The  application  contains  all  the 
policies  and  procediues  listed  above, 
and  they  will  enable  the  project  to  be 
effectively  implemented.  (10  points) 

(J)  The  application  contains  some  but 
not  all  oi  the  policies  and  procedures 
listed  above  and  these  policies  and 
procedures  are  sufficient  for  the  project 
to  proceed  effectively.  (5  points) 

(4)  The  application  does  not  contain 
the  policies  and  procedures  listed 
above.  (0  points) 

iii)  Post  rehabilitation  maintenance 
policies  that  address  counseling  and 
training  assisted  households  on 
maintienance.  (A)  T%b  policies  included 
m  the  application  contain  a  well- 
planned  counseling  and  training 
program  Training  will  be  provided  for 
assisted  households,  and  provision  is 
made  for  households  unable  to  do  their 
own  maintenance  (e.g. ,  elderly  and 
persons  with  disabilities). 

(B)  The  policies  include  follow-up 
inspections  after  rehabilitation  is 
completed  to  ensure  the  hotise  is  being 
maintained.  (5  points) 

(C)  The  policies  contain  a  well- 
plannftH  home  maintenance  training  and 
cotinseling  program  but  fail  to 
adequately  address  aU  of  the  items 
listed  above.  '3  points) 

(D)  The  application  does  not  contain 
a  well-planned  home  maintenance 
training  and  counseling  program.  (0 
points) 

iiif)  Quality  of  cost  estimates.  (A)  Cost 
estimates  have  been  prepared  by  a 
qualified  individual  (Qualifications  of 
the  estimator  must  be  included  in  the 
application).  Costs  of  rehabilitation  are 
documented  on  a  p&  house  basis  and 
are  supported  by  a  work  write-up  for 
each  house  to  be  assisted.  The  work 
write-ups  are  based  upon  making  those 
repairs  necessary  to  Ining  the  houses  to 
a  standard  condition  in  a  manner 
consistent  with  adopted  construction 
codes  and  requirements.  The  write-ups 
must  be  submitted  with  the  application. 
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If  national  standards  (e.g.,  the  Uniform 
Building  Code)  have  been  locally 
adopted  as  the  construction  codes  and 
requirements,  they  must  be  referenced. 
If  locally  developed  and  adopted  codes 
and  requirements  are  used,  they  must  be 
submitted.  (15  points) 

(B)  Cost  estixnates  have  been  prepared 
for  each  house  to  be  rehabilitated  to 
determine  the  total  rehabilitation  cost 
The  cost  estimates  are  included  in  the 
application.  Costs  to  rehabilitate  each 
house  are  documented  by  a  deficiency 
list  (12  points) 

(C)  Cost  estimates  have  been  prepared 
and  are  included  in  the  application  but 
the  estimates  are  based  on  surveys  and 
not  on  individual  house  deficiency  lists. 
(5  points) 

(D)  Cost  estimates  are  not  included  in 
the  application  or  the  basis  for  the  cost 
estimates  included  is  inappropriate  or 
not  provided.  (C  points) 

(iv)  Cost  effectiveness  of  the 
rehabilitation  program.  (A)  This  is  a 
mea&'ure  of  bow  efficiently  and 
efiiactively  funds  will  be  used  under  the 
proposed  program.  Applicants  must 
demonstrate  how  the  proposed 
rehabilitation  will  bring  the  houses  to  be 
assisted  to  a  standard  condition  in  an 
efficient  and  cost  effective  maiuier. 

(B)  Rehabilitation  project  is  cost 
efiiective.  (5  points) 

(C)  Rehabilitation  project  is  not  cost 
efiiBCtive.  (0  points) 

(3)  Leveraging.  (5  points) 

Points  under  this  component  will  be 
awarded  in  a  manner  consistent  with 
the  definition  of  "Leverage"  included  in 
this  NOFA  and  the  following 
breakdown: 


Non-ICOBG  %  o(  praiect  cost 

Points 

25  mti  over 

20-24.9 

15-19.9 

10-14.9 

5-9.9 

5 

4 
3 
2 
1 

0-49 

0 

(d)  Thresholds  for  Land  to  Support 
New  Housing.  (1)  The  application 
contains  information  and 
documentation  which  establishes  that 
there  is  a  reasonable  ratio  between  the 
nimiber  of  net  usable  acres  to  be 
acquired  and  the  number  of  low  and 
moderate  income  households  with 
documented  housing  needs. 

(2)  Housing  assistance  needs  must  be 
clearly  demonstrated  and  documented 
with  either  a  survey  that  identifies  the 
households  to  be  served,  their  size, 
income  levels  and  the  condition  of 
current  housing  or  an  IHA  approved 
waiting  list.  The  survey  or  waiting  list 
must  be  submitted  with  the  application. 


(e)  Selection  Criteria  for  Land  to 
Support  New  Housing. 

(1)  Project  Need  and  Design.  (40 
Points) 

Information  included  in  the  application 
establishes  that: 

(i)  The  applicant  has  no  suitable  land 
for  the  construction  of  new  housing  and 
the  necessary  infrastructure  and 
amenities  for  this  housing.  (40  points); 
or, 

(ii)  The  applicant  has  land  suitable  for 
housing  construction  and  needed 
infrastructure  and  amenities,  but  the 
land  is  officially  dedicated  to  another 
purpose.  (30  points);  or, 

(iii)  The  applicant  will  be  acquiring 
land  for  housing  construction  and  the 
construction  of  needed  infrastructure 
and  amenities  for  both  new  and  existing 
housing.  (25  points);  or, 

(iv)  The  applicant  will  be  acquiring 
land  for  the  construction  of  amenities 
for  existing  housing.  (15  points);  or, 

(v)  The  reason  for  the  land  acquisition 
does  not  meet  any  of  the  criteria  listed 
above.  (0  points) 

(2)  Planning  and  Implementation.  (60 
points) 

(i)  Suitability  of  land  to  be  acquired. 
A  preliminary  investigation  has  been 
conducted  by  a  qualified  entity 
independent  of  the  applicant.  Based  on 
this  investigation  [which  must  be 
submitted  with  the  application),  the 
land  appears  to  meet  all  applicable 
requirements: 

(A)  Soil  conditions  appear  to  be 
suitable  for  individual  and/or 
community  septic  systems  cr  other 
acceptable  methods  for  waste  water 
collection  and  treatment  have  been 
identified. 

(B)  The  land  has  adequate: 

(i)  Availability  of  drinking  water 
(2)  Access  to  utilities; 
(J)  Vehicular  access; 
(4)  Drainage; 

(C)  The  land  appears  to  comply  with 
environmental  requirements.  Future 
development  costs  are  expected  to  be 
consistent  with  other  subdivision 
development  costs  in  the  area 
(subdivision  development  costs  include 
the  costs  of  the  land,  housing 
construction,  water  and  sewer,  electrical 
service,  roads,  and  drainage  facilities  if 
required). 

YES ZOpoinU 

NO 0  points 

(ii)  Housing  resources.  (A)  Evidence 
of  a  conditional  commitment  for  at  least 
25  percent  of  the  housing  units  to  be 
built  on  the  land  proposed  for 
acquisition  or  evidence  that  an 
approvable  application  for  these  units 
has  been  submitted  has  been  included 
in  the  application.  (10  points) 


(B)  The  evidence  required  for  the 
award  of  10  points  has  not  been 
included  in  the  application.  (0  points) 

(iii)  Availability/accessibility  of 
supportive  services  and  employment 
opportunities.  Documentation  is 
provided  in  the  application  to  indicate 
that  upon  completion  of  construction  of 
the  housing  to  be  built  on  the  land  to 
be  acquired,  fire  and  police  protection 
will  be  available  to  the  site  and  medical 
and  social  services,  schools,  shopping, 
and  employment  opportunities  will  be 
accessible  from  the  site  according  to  the 
community's  established  norms. 

YES SpoinU 

NO 0  points 

(iv)  Commitment  that  households  will 
move  into  the  new  housing. 
Documented  commitment  from 
households  that  they  will  move  into  the 
new  housing  to  be  built  on  the  land  to 
be  acquired  is  included  in  the 
application. 

YES 5  points 

NO 0  points 

(v)  Land  to  trust  status.  (A)  Land  can 
be  taken  into  trust  or  provisions  have 
been  made  for  taxes  and  fees.  There 
must  be  a  written  assurance  from  the 
BIA  that  the  land  will  be  taken  into  trust 
or  the  applicant  must  demonstrate  the 
financial  capability  and  commitment  to 
pay  the  property  taxes  and  fees  on  the 
land  for  any  period  of  time  during 
which  it  anticipates  it  will  own  the 
property  in  fee.  This  commitment  must 
be  in  the  form  of  a  resolution  by  the 
governing  body  of  the  applicant  which 
indicates  that  the  applicant  will  pay  or 
guarantee  that  all  taxes  and  fees  on  the 
land  will  be  paid. 

(B)  Documentation  from,  the  BIA  that 
land  can  be  taken  into  trust  or  the 
required  governing  body  resolution  is 
included  in  the  application.  (5  points) 

(C)  Either  the  assiuance  or  the 
resolution  are  missing  from  the 
application  or  they  are  inadequate.  (0 
points) 

'  (vi)  Infrastructure  commitment.  (A)  A 
plan  or  commitment  for  any 
infrastructure  needed  to  support  the 
housing  to  be  built  on  the  land  to  be 
acquired  has  been  included  in  the 
application.  The  plan  or  commitment 
must  address  water,  waste  water 
collection  and  treatment,  electricity, 
roads,  and  drainage  facilities  necessary 
to  support  the  housing  to  be  developed. 

(B)  Financial  commitments  for  all 
necessary  infrastructure  have  been  . 
included  in  the  application  or 
documentation  is  included  which 
demonstrates  that  all  necessary 
infrastructure  is  in  place.  (10  points) 

(C)  A  plan  for  the  provision  of  all 
necessary  infrastructure  is  included  in 


the  application  but  all  financial 
commitments  required  to  implement  the 
plan  have  not  been  submitted.  (5  points) 

(D)  Neither  a  financial  commitment  or 
plan  are  included  in  the  application.  (0 
points) 

(vii)  The  extent  to  which  the  site 
proposed  for  acquisition  meets  the 
housing  needs  of  the  applicant  and  is 
reasonably  priced.  The  application 
includes  documentation  which 
indicates  that  the  applicant  has 
examined  and  assessed  the 
appropriateness  of  alternative  sites  and 
which  demonstrates  that  the  site 
proposed  for  acquisition  best  meets  the 
dociunented  housing  needs  of  tribal 
households.  The  application  must 
include  comparable  sales  data  which 
shows  that  the  cost  of  the  land  proposed 
for  acquisition  is  reasonable. 

Yes ~ S  points 

No 0  points 

(f)  Thresholds  for  New  Housing 
Construction.  The  following  thresholds 
and  the  selection  criteria  set  forth  in 
paragraph  (g)  of  this  section  apply  to 
new  housing  construction  to  be 
implemented  through  a  Community- 
Based  Development  Organization 
(CBDO)  as  provided  for  under  24  CFR 
953.204.  Please  note  that  all  households 
to  be  assisted  under  a  new  housing 
construction  project  must  be  of  low  or 
moderate  income  status. 

(1)  New  housing  construction  can 
only  be  implemented  through  a 
Community-Based  Development 
Organization  (CBDO).  Eligible  CBDOs 
are  described  in  24  CFR  953.204(c).  The 
applicant  must  provide  an  assiu'ance 
that  it  understands  this  reouirement. 

(2)  Documentation  which  supports  the 
follovfing  determinations  must  be 
included  in  the  application: 

(i)  No  other  housing  is  available  in  the 
immediate  reservation  area  that  is 
suitable  for  the  households  to  be 
assisted; 

(ii)  No  other  funding  sources  can  meet 
the  needs  of  the  household(8)  to  be 
served. 

(iii)  The  house  occupied  by  the 
household  to  be  assisted  is  not  in 
standard  condition  and  rehabilitation  is 
not  economically  feasible,  or  the 
household  is  ciirrently  in  im 
overcrowded  house  [sharing  house  with 
another  household(s)],  or  the  household 
to  be  assisted  has  no  current  residence. 

(3)  All  applicants  for  new  housing 
construction  projects  shall  adopt 
construction  standards  and  construction 
policies  prior  to  submitting  an 
application.  Applicants  must  identify 
the  building  code  to  be  used  when 
constructing  the  houses  and  must 
dociunent  that  this  code  has  been 


adopted.  The  building  code  may  be  a 
tribal  building  code  or  a  nationally 
recognized  model  code.  If  it  is  a  tribal 
code  it  must  regulate  all  of  the  areas  and 
subareas  identified  in  24  CFR  200.925b, 
and  it  must  be  reviewed  and  approved 
by  the  Area  ONAP.  If  the  code  is 
recognized  nationally,  it  must  be  the 
latest  edition  of  one  of  the  codes 
incorporated  by  reference  in  24  CFR 
200.925c. 

(4)  The  applicant  must  provide  an 
assurance  that  any  house  to  be 
constructed  will  be  the  permanent  non- 
seasonal  residence  of  the  household  to 
be  assisted;  this  household  must  live  in 
the  house  at  least  nine  months  per  year. 

(g)  Selection  Criteria  for  New  Housing 
Construction. 

(1)  Project  Need  and  Design.  (45 
points) 

(i)  IHA  member/assistance.  (A)  The 
application  includes  documentation 
which  establishes  that  the  applicant 
either  is  not  served  by  an  Indian 
Housing  Authority  (IHA),  or  if  it  is  a 
member  of  an  umbrella  DiA,  this  IHA 
has  not  provided  assistance  to  the 
applicant  in  a  substantial  period  of  time, 
or  the  IHA  serving  the  applicant  has  not 
received  HUD  Public  and  Indian 
Housing  new  construction  assistance  in 
a  substantial  period  of  time  due  to 
limited  HUD  appropriations.  The  period 
of  time  during  which  the  IHA  serving 
the  applicant  has  not  received  funding 
foe  inadequate  or  poor  performance  by 
the  applicant  does  not  count  towards 
the  T.eriod  of  time  that  no  assistance  has 
been  provided  by  HUD. 

(B)  No  assistance  from  IHA  for  10 
years  or  longer.  (15  points) 

(C)  No  assistance  from  IHA  for  6-9 
years,  11  months.  (10  points) 

(D)  No  assistance  from  IHA  for  0-5 
years,  11  months.  (0  points) 

(ii)  Adopted  housing  construction 
policies  and  plan.  (A)  The  plan  must 
include  a  description  of  the  proposed 
CBDO  and  its  relationship  (or  proposed 
relationship)  to  the  applicant  In 
addition,  the  policies  and  plan  must 
include: 

(2)  A  selection  system  that  gives 
priority  to  the  neediest  households. 
Neediest  shall  be  defined  as  households 
whose  current  residences  are  in  the 
greatest  disrepair,  or  very  low-income 
households,  or  households  without 
permanent  housing. 

(2)  A  system  effectively  addressing 
long-term  maintenance  of  the 
constructed  houses. 

[3)  Estimated  costs  and  identification 
of  the  entity  responsible  for  paying 
utilities,  fire  hazard  insurance  and  other 
normal  maintenance  costs. 


(4)  Policies  governing  ownership  of 
the  houses,  including  the  status  of  the 
land. 

(5)  Description  of  a  comprehensive 
plan  or  approach  being  implemented  by 
the  tribe  to  meet  the  housing  needs  of 
its  members. 

(6)  Policies  governing  disposition  or 
conversion  to  non-dwelling  uses  of 
substandard  houses  that  will  be  vacated 
when  a  replacement  house  is  provided. 

(B)  The  policies  apd  plan  iiiclude  all 
of  the  information  listed  above.  (20 
points) 

(C)  The  policies  and  plan  do  not 
include  all  of  the  information  listed 
above,  but  do  include  sufficient 
information  to  allow  the  project  to 
proceed  effectively  or,  all  of  the 
information  is  included,  but  in 
insufficient  detail.  (10  points) 

(D)  The  information  included  in  the 
application  is  not  sufficient  to  meet  the 
requirements  for  the  award  of  10  points. 
(0  points) 

(iii)  Beneficiary  identification.  (A) 
Households  to  be  assisted  are  identified 
in  the  application  and  their  income 
eligibility  and  household  size  are 
documented.  (10  points) 

(B)  Households  to  be  assisted  are  not 
identified  or,  if  identified,  their  income 
eligibility  and  household  size  are  not 
documented.  (0  points) 

(2)  Planning  and  Implementation.  (45 
points) 

(i)  Occupancy  Standards.  (A)  The 
proposed  housing  will  be  designed  and 
built  according  to  adopted  reasonable 
standards  that  govern  the  size  of  the 
housing  in  relation  to  the  size  of  the 
occupying  household  (minimum  and 
maximum  number  of  persons  allowed 
for  the  number  of  sleeping  rooms);  the 

miniiniim  and  mwriTniim  square  footage 
allowed  for  major  living  spaces 
(bedrooms,  living  room,  kitchen  and 
dining  room).  The  standards  must  be 
submitted  with  the  apolication. 

(B)  Applicant  has  adopted  reasonable 
occupency  standards  which  are 
included  in  the  application.  (10  p>oints) 

(C)  Applicant  has  not  adopted 
reasonable  occupancy  standards  or  the 
standards  were  not  included  in  the 
application.  (0  points) 

(ii)  Site  Acceptability.  (A)  The 
applicant  (or  the  proposed  beneficiary 
household)  has  control  of  the  land  upon 
which  the  houses  will  be  built  The 
application  includes  documentation 
that  all  housing  sites  are  in  trust  or 
documentation  frt>m  the  BIA  that  the 
sites  will  be  taken  into  trust  within  one 
year  of  the  date  of  the  ICDBG  approval 
notification.  If  the  sites  are  not  in  trust 
by  the  date  of  ICDBG  approval 
notification,  documentation  that  they 
are  in  trust  must  be  provided  to  the  Area 
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ONAP  before  ICDBG  funds  may  be 
obligated  for  construction. 

(B)  A  preliminary  investigation  of  the 
site(s)  has  been  conducted  by  a  qualified 
entity  independent  of  the  applicant 
Based  on  this  investigation  (which  must 
be  included  in  the  application)  the 
site(s)  appear  to  meet  all  applicable 
requirements: 

Soil  conditions  appear  to  be  suitable 
for  individual  or  community  septic 
systems  or  other  acceptable  meUiofls  for 
waste  water  collection  and  treatment 
have  been  identified; 

(1)  Each  site  has  adequate: 

[2]  Availability  of  drinking  water 

(3)  Access  to  utilities 
{4)  Vehicular  access 

(4)  Drainage; 

(5)  Each  site  appears  to  comply  with 
environmental  requirements. 

YES IS  points 

NO  .......».«».«„........... 0  points 

(iii)  Energy  Conservation  Design.  The 
application  includes  documentation 
which  demonstrates  that  the  proposed 
houses  have  been  designed  in  a  manner 
which  will  ensure  that  energy  use  will 
be  no  greater  than  that  for  comparable 
houses  in  the  same  general  geographic 
area  that  have  been  constructed  in 
accordance  with  applicable  state  energy 
conservation  standards  for  residential 
construction.  Any  special  design 
featiires,  materials,  or  construction 
techniques  which  enhance  energy 
conservation  must  be  described. 

YES..........„«.... .„„...«„..................S  points 

NO  ~ 0  points 

(iv)  Housing  Survey.  (A)  The 
applicant  has  completed  a  siu^ey  of 
hotising  conditions  and  housing  needs 
of  its  tribal  members.  This  survey  was 
completed  within  the  twelve  month 
period  prior  to  the  application 
submission  deadline  (or  if  an  earlier 
survey,  it  was  updated  during  this  time 
period).  The  survey  must  be  submitted 
with  the  application.  The  following 
descriptive  data  is  included  for  each 
household  surveyed: 

(1)  Size  of  the  household,  inc.  age  and 
gender  of  any  children. 

{2)  Is  the  household  occupying 
permanent  housing  or  is  it  homeless? 

(3)  Annual  household  income. 

(4)  Owner  or  renter. 

(5)  Number  of  habitable  rooms  and 
number  of  sleeping  rooms. 

(6)  Physical  condition  of  the  house — 
standard/substandard.  If  substandard,  is 
it  suitable  for  rehabilitation?  A 
definition  of  "suitable  for 
rehabilitation"  must  be  included. 

(7)  Number  of  distinct  households 
occupying  the  house/degree  of 
overcrowding. 


(8)  If  there  is  a  need  for  a  replacement 
house,  what  are  the  housing  preferences 
of  the  household,  e.g.  ownership  or 
rental;  location;  manufactured  or  stick- 
built. 

(B)  An  acceptable  survey  was 
submitted.  (10  points) 

(C)  The  survey  submitted  was  not 
acceptable  or  no  survey  was  submitted. 
(0  points) 

(v)  Cost  effectiveness  of  new  housing 
construction.  (A)  This  is  a  measure  of 
how  efficiently  and  effectively  funds 
will  be  used  under  the  proposed 
program.  Applicants  must  demonstrate 
how  the  proposed  housing  activities 
will  be  accomplished  in  an  efilcient  and 
cos)  effective  manner. 

(B)  The  applicant  has  demonstrated 
that  the  proposed  activities  are  cost 
effective.  (5  points) 

(C)  The  applicant  has  not 
demonstrated  that  the  proposed 
activities  are  cost  effective.  (0  points) 

(3)  Leveraging.  (10  points) 

Points  under  this  component  will  be 
awarded  in  a  manner  consistent  with 
the  definition  of  "Leverage"  included  in 
this  NOFA  and  the  foUovtring 
breakdown: 


Noo-ICOBG  %  of  proiect  cost 

Points 

25  and  over 

10 

20-24.9 

1 5-1 9.9 . 

1 0-1 4.9 

5-9.9 

0-4.9  „ 

8 
6 

4 
2 
0 

TX.  Project  Specific  Thresholds  and 
Selection  Criteria  for  Community 
Facilities 

(a)  Infrastructure  Selection  Criteria. 

(1)  Inject  Need  and  Design.  (60 
points) 

(i)  Meets  an  essential  need.  (A)  The 
application  includes  documentation 
which  demonstrates  that  the  proposed 
project  meets  an  essential  community 
development  need  by  fulfilling  a 
function  that  is  critical  to  the  continued 
existence  or  orderly  development  of  the 
community. 

(B)  The  proposed  project  will  fulfill  a 
function  which  is  critical  to  the 
continued  existence  or  orderly 
development  of  the  community.  (20 
points) 

(C)  The  proposed  project  will  fidfill  a 
function  whidi  is  not  critical  to  the 
continued  existence  or  orderly 
development  of  the  community.  (0 
points) 

(ii)  Benefits  the  neediest.  (A)  The 
proposed  project  benefits  the  neediest 
segment  of  the  population,  as  identified 
below.  Applications  must  include 
information  which  demonstrates  that 


income  data  was  collected  in  a 
statistically  reliable  and  independently 
verifiable  maimer  and  that: 

(B)  85  percent  or  more  of  the 
beneficiaries  are  low  and  moderate 
income.  (15  points) 

(C)  Between  75-84.9  percent  of  the 
beneficiaries  are  low  and  moderate 
income.  (10  points) 

(D)  Between  55-74.9  percent  of  the 
beneficiaries  are  low  and  moderate 
income.  (5  points) 

(E)  Less  tnan  55  percent  of  the 
beneficiaries  are  low  and  moderate 
income.  (0  points) 

(iii)  Provides  infrastructure/health 
and  safety.  (A)  The  application  includes^ 
documentation  which  demonstrates  that 
the  proposed  project  will  provide 
infiastructure  that  does  not  currently 
exist  for  the  area  to  be  served  or  it  vrill 
eliminate  or  substantially  reduce  a 
health  or  safety  threat  or  problem  or  it 
will  replace  existing  infiastructure  that 
no  longer  functions  adequately  to  meet 
current  needs. 

(B)  The  infrastructure  does  not  exist 
or  the  existing  infiastructure  no  longer 
functions  or  the  existing  infiastructiue 
does  not  contribute  to  the  elimination 
of,  or  causes,  a  verified  health  or  safety 
threat  or  problem.  (25  points) 

(C)  The  existing  infrastructure  no 
longer  functions  adequately  to  meet 
current  needs  or  is  unreliable.  (20 
points) 

(D)  The  proposed  project  will  replace 
or  supplement  existing  infrastructure 
which  is  adequate  for  current  needs  but 
which  will  not  meet  acknowledged 
fiitiue  needs.  (12  points) 

(E)  The  proposed  project  will  replace 
or  supplement  existing  infrastructure 
which  is  adequate  to  meet  current  needs 
and  future  needs  have  not  been 
acknowledged  or  documented.  (0 
points) 

(F)  If  the  project  is  intended  to 
address  a  health  or  sfifety  threat  or 
problem,  the  applicant  must  provide 
dociunentation  consisting  of  a  signed 
study  or  letter  from  a  qualified 
independent  authority  which  verifies 
that: 

(1)  A  threat  to  health  or  safety  (or  a 
health  or  safety  problem)  exists  which 
has  caused  or  has  the  potential  to  cause 
serious  illness,  Injury,  disease,  or  death; 
and, 

{2)  The  threat  or  problem  can  be 
completely  or  substantially  eliminated  if 
the  proposed  project  is  undertaken. 

(2)  Piarming  and  Implementation.  (30 
points) 

(i)  A  viable  plan  for  maintenance  and 
operation.  (A)  If  the  applicant  is  to 
assume  responsibility  for  maintenance 
and  operation  of  the  proposed  facility, 
the  applicant  must  adopt  a  maintenance 


and  operation  plan  which  addresses 
maintenance,  repair  and  replacement  of 
items  not  covered  by  insurance,  and 
which  clearly  identifies  operating 
responsibilities  and  resources.  This  plan 
and  the  adopting  resolution  must  be 
included  in  the  application.  The  plan 
must  identify  a  funding  source  to  ensure 
that  the  facility  will  be  properly 
maintained  and  operated.  The 
resolution  adopting  the  plan  must 
-  identify  the  total  annual  dollar  amount 
the  applicant  will  comnut. 

(B)  If  an  entity  other  than  the 
applicant  commits  to  pay  for 
maintenance  and  operation,  a  letter  of 
commitment  which  identifies  the 
responsibilities  the  entity  will  assume 
and  which  documents  its  financial 
ability  to  assume  these  responsibilities 
must  be  included  in  the  application; 
submission  of  a  maintenance  and 
operation  plan  is  not  required.  Points 
will  only  be  awarded  if  the  Area  ONAP 
is  able  to  determine  that  the  entity  is 
finemcially  able  to  assume  the  costs  of 
maintenance  and  operation. 

(C)  An  acceptable  maintenance  and 
operation  plan  and  adopting  resolution 
(or  letter  of  commitment)  are  included 
in  the  application.  (15  points) 

(D)  The  plan,  resolution  or  the 
commitment  letter  have  not  been 
included  in  the  application  or  if 
included  they  are  not  acceptable.  (0 
points) 

(ii)  An  appropriate  and  effective 
design,  scale  and  cost.  (A)  The 
application  includes  information  which 
demonstrates  that  the  proposed  project 
is  the  most  appropriate  and  cost 
effective  approach  to  address  the 
identified  need.  This  information 
demonstrates  that  the  use  of  existing 
facilities  and  resources,  and 
alternatives,  including  method  of 
implementation  and  cost,  have  been 
considered.  If  only  one  approach  is 
feasible  (there  are  no  alternatives  to  the 
proposed  project),  the  application  must 
include  an  explanation. 

(B)  The  required  information  is 
included  in  the  application.  (15  points) 

(C)  The  required  information  is  not 
included  in  the  application  or,  if 
included,  it  is  unacceptable.  (0  points) 

(3)  Leveraging.  (10  points) 

Points  under  this  component  will  be 
awarded  in  a  maimer  consistent  with 
the  definition  of  "Leverage"  included  in 
this  NOFA  and  the  following 
breakdown: 


Non-ICDBG  %  ol  project  cost 

,  Points 

5-9.9 

0-49 

2 

0 

^JOon-ICDBG  %  of  project  cost 

Points 

25  and  over 

20-24.9 „ „ 

1 5-1 9.9 

10 
8 
6 

10-14.9 w. 

4 

(b)  Threshold  for  Buildings.  An 
applicant  proposing  a  facility  which 
would  provide  health  care  services 
funded  by  the  Indian  Health  Service 
(MS)  must  assure  that  the  facility  meets 
all  applicable  IHS  facility  requirements. 
It  is  recognized  that  tribes  that  are 
contracting  services  fiom  the  IHS  may 
establish  other  facility  standards.  These 
tribes  must  assure  that  these  standards 
at  least  compare  to  nationally  accepted 
minimum  standards. 

(c)  Selection  Criteria  for  Buildings.  (1) 
Project  Need  and  Design.  (60  points) 

(i)  Meets  an  essential  need.  (A)  The 
application  includes  documentation 
that  the  proposed  building  meets  an 
essential  community  development  need 
by  providing  space  so  that  a  service  or 
function  which  is  critical  to  the 
continued  existence  or  orderly 
development  of  the  community  can  be 
provided. 

(B)  The  proposed  building  will 
provide  space  for  a  service  or  function 
which  is  essential  to  the  continued 
existence  or  orderly  development  of  the 
community.  (20  points) 

(C)  The  proposed  building  will 
provide  space  for  a  service  or  function 
which  is  not  critical  to  the  continued 
existence  or  orderly  development  of  the 
community.  (0  points) 

(ii)  Benefits  the  neediest.  The 
proposed  project  benefits  the  neediest 
segment  of  the  population,  as  identified 
below.  Applications  must  include 
information  which  demonstrates  that 
income  data  was  collected  in  a 
statistically  reliable  and  independently 
verifiable  manner  and  that: 

(A)  85  percent  or  more  of  the 
beneficiaries  are  low  and  moderate 
income.  (10  points) 

(B)  Between  75-84.9  percent  of  the 
beneficiaries  are  low  and  moderate 
income.  (8  points) 

(C)  Between  55-74.9  percent  of  the 
beneficiaries  are  low  and  moderate 
income.  (5  points) 

(D)  Less  than  55  percent  of  the 
beneficieuies  eire  low  and  moderate 
income.  (0  points) 

(iii)  Provides  building/hecHth  and 
safety.  (A)  The  application  includes 
documentation  which  demonstrates  that 
the  proposed  building  will  be  used  to 
provide  services  or  functions  which  are 
not  provided  to  service  area 
beneficiaries  or  it  will  replace  a  building 
which  does  not  meet  health  or  safety 
standards  which  is  curretitly  being  used 
to  provide  the  service  or  function  or  it 
will  replace  a  building  which  is  no 


longer  able  to  provide  the  space  or 
amenities  to  meet  the  current  need  for 
the  services  or  functions. 

(B)  The  services  or  functions  to  be 
provided  in  the  proposed  building  do 
not  exist  for  the  service  area  population 
or  the  building  ciurently  being  used 
does  not  meet  health  or  safety 
standards.  (25  points) 

(C)  The  builoing  to  be  replaced  by  the 
proposed  building  is  not  able  to  provide 
the  space  or  amenities  for  the  services 
or  functions  so  that  current  needs       -. 
cannot  be  entirely  met.  (20  points)  *' 

(D)  The  building  to  be  replaced  is  able 
to  provide  adequate  space  aqd  current 
needs  are  being  met  but  it  cannot 
provide  space  for  acknowledged  future 
needs.  (10  points) 

(E)  The  proposed  building  is  not 
necessary  since  oirrent  needs  and 
acknowledged  future  needs  can  be  met 
through  the  use  of  existing  focilities.  (0 
points) 

(F)  If  the  proposed  building  is 
intended  to  replace  an  existing  building 
which  does  not  meet  health  or  safety 
standards,  the  application  must  include 
documentation  consisting  of  a  signed 
letter  &x>m  a  qualified,  independent 
authority  which  speciBcally  identifies 
the  standard  or  standards  which  are  not 
being  met  by  the  existing  building. 

(iv)  Multi-use /multi-benefit.  (A) 
Provides  multiple  uses  or  multiple 
benefits,  or  has  services  available  24 
hours  a  day.  The  application  must  show 
that  the  proposed  building  will  house 
more  than  one  broad  category  of  activity 
or  that  services  would  be  provided  out 
of  the  building  24  hours  a  day.  A  written 
commitment  for  the  use  of  the  space 
must  be  included  In  the  application. 
"Broad  category"  means  a  single  activity 
or  group  of  activities  which  serves  a 
particular  group  of  beneficiaries  (e.g., 
senior  citizens)  or  meets  a  particular 
need  (e.g.,  literacy).  No  one  category  of 
activity  will  occupy  more  than  75 
percent  of  the  available  space  for  more 
than  75  percent  of  the  time. 
Multipurpose  buildings  do  not 
automatically  meet  these  criteria,  nor  do 
buildings  that  provide  a  variety  of 
activities  for  one  client  group. 

(B)  The  proposed  building  will 
provide  multiple  uses  or  benefits  or  will 
have  services  available  24  hours/day 
and  a  commitment  for  the  use  of  the 
space  is  included  in  the  application.  (5 
points) 

(C)  The  proposed  building  will  not 
provide  multiple  benefits  or  services  or 
will  not  have  services  available  24  hours 
a  day  or  the  application  does  not 
include  a  commitment  for  the  use  of  the 
space.  (0  points) 

(2)  Planning  and  Implementation.  (30 
points) 
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(i)  A  viable  plan  for  maintenance  and 
operation.  (A)  If  the  applicant  is  to 
assume  responsibility  for  the 
maintenance  and  operation  of  the 
proposed  building,  the  applicant  must 
adopt  a  maintenance  and  operation  plan 
which  addresses  maintenance,  repair 
and  replacement  of  items  not  covered  by 
insurance,  and  which  clearly  identifies 
operating  responsibilities  and  resources. 
This  plan  and  the  adopting  resolution 
must  be  included  in  the  application. 
The  j)lan  must  identify  a  funding  source 
to  ensure  that  the  building  will  be 
properly  maintained  and  operated.  The 
resolution  adopting  the  plan  must 
identify  the  total  annual  dollar  amount 
the  applicant  will  commit. 

(B)  If  an  entity  other  than  the 
applicant  commits  to  pay  for 
maintenance  and  operation,  a  letter  of 
commitment  which  identifies  the 
responsibilities  the  entity  will  assimie 
and  which  documents  its  financial 
ability  to  meet  these  responsibilities 
must  be  included  in  the  application; 
submission  of  a  maintenance  and 
operation  plan  is  not  required.  Points 
will  only  be  awarded  if  the  Area  ONAP 
is  able  to  determine  that  the  entity  is 
financially  able  to  assume  the  costs  of 
maintenance  and  operation. 

(C)  An  acceptable  maintenance  and 
operation  plan  and  adopting  resolution 
(or  letter  of  commitment)  are  included 
in  the  application.  (15  points) 

(D)  The  plan,  resolution  or  the 
commitment  letter  have  not  been 
included  in  the  application,  or  if 
included,  they  are  not  acceptable.  (0 
points) 

(ii)  An  appropriate  and  effective 
design,  scale  and  cost.  (A)  The 
application  includes  information  which 
demonstrates  that  the  proposed  building 
is  the  most  appropriate  and  cost 
effective  approach  to  address  the 
identified  need(s).  This  information 
demonstrates  that  the  use  of  existing 
facilities  and  resources  and  alternatives, 
including  method  of  implementation 
and  cost,  have  been  considered.  ll  only 
one  approach  is  feasible  (there  are  no 
alternatives  to  the  proposed  building), 
the  application  must  include  an 
explanation. 

(B)  The  required  information  is 
included  in  the  application.  (15  points) 

(C)  The  required  information  is  not 
included  in  the  application  or,  if 
included,  it  is  unacceptable.  (0  points) 

(3)  Leveraging.  (10  points) 

Points  imder  this  component  will  be 
awarded  based  on  the  definition  of 
"Leverage"  included  in  this  NOFA  and 
the  fbllo%iring  breakdown: 


Non-ICDBG  %  of  Project  Cost 

Points 

25  or  more  

10 

20-24.9  

1 5-1 9.9  „„ 

8 
6 

4 

5-9.9  ..- 

0-4.9  

2 

0 

X.  Proiect  Specific  Thresholds  and 
Selection  Criteria  for  Economic 
Development 

(a)  Thresholds  for  Economic 
Development.  (1)  Economic 
development  assistance  may  be 
provided  only  when  a  financial  analysis 
is  provided  which  shows  public  benefit 
commensurate  with  the  assistance  to  the 
business  can  reasonably  be  expected  to 
result  from  the  assisted  project. 

(2)  The  analysis  should  also  establish 
that  to  the  extent  practicable:  reasonable 
financial  support  will  be  committed 
from  non-Federal  sources  prior  to 
disbursement  of  Federal  funds;  any 
grant  amount  provided  will  not 
substantially  reduce  the  amount  of  non- 
Federal  financial  support  for  the 
activity;  not  more  than  a  reasonable  rate 
of  return  on  investment  is  provided  to 
the  owner,  and,  that  grant  funds  used 
for  the  project  will  be  disbursed  on  a 
pro-rata  basis  with  amounts  from  other 
sources.  In  addition,  it  must  be 
established  that  the  project  is  financially 
feasible  and  has  a  reasonable  chance  of 
success. 

(b)  Selection  Criteria  for  Economic 
Development. 

(1)  Organization.  (8  points) 

(A)  The  application  contains 
information  and  documentation  which 
addresses  all  of  the  following  three 
elements  (Maximum:  8  points): 

(1)  The  applicant  (or  entity  to  be 
assisted)  has  an  established  organization 
system  for  operation  of  a  business,  (e.g., ' 
adopted  tribal  ordinances,  articles  of 
incorporation,  Board  of  Directors  in 
place,  tribal  department). 

(2)  Formal  provisions  exist  for 
separation  of  government  functions 
frvm  business  operating  decisions.  An 
operating  plan  has  been  established  and 
is  submitted. 

(J)  The  Board  of  Directors  consists  of 
persons  who  have  prior  business 
experience.  A  staffing  plan  has  been 
developed  and  is  submitted. 

(B)  The  application  contains  all  of  the 
first  element  listed  above,  and  some  of 
the  items  in  the  second  and  third 
elements  or,  the  application  contains  all 
of  the  elements  listed  above,  but  in 
insufficient  detail.  The  business  should 
be  able  to  operate  effectively.  (Moderate: 
5  points) 


(C)  The  application  does  not  meet  the 
criteria  for  the  award  of  moderate 
points.  (Unsatisfactory:  0  Points) 

(2)  Project  Success.  (45  points) 

The  project  will  be  rated  on  the 
adequacy  and  quality  of  the  information 
included  in  the  application  which 
addresses  the  following  criteria:  ANY 
PROJECT  NOT  RECEIVING  A  T  LEAST 
MOD  ERA  TE  POINTS  IN  EA  CH  OF  THE 
FOLLOWING  THREE  RATING 
FACTORS  WILL  NOT  BE  CONSIDERED 
FOR  FUNDING. 

(i)  Market  analysis.  (A)  A  feasibility/ 
market  analysis,  generally  not  older 
than  two  years,  which  identifies  the 
market  and  demonstrates  that  the 
proposed  activities  are  highly  likely  to 
captiue  a  fair  share  of  the  market.  The 
analysis  must  be  submitted  with  the 
application.  (Maximum:  15  points) 

(B)  A  feasibility /market  analysis 
which  identifies  the  market  and 
demonstrates  that  the  proposed 
activities  are  reasonably  likely  to 
captiu«  a  fair  share  of  the  market.  The 
analysis  must  be  submitted  with  the 
application.  (Moderate:  10  points) 

(C)  The  submission  does  not  meet  the 
criteria  for  the  award  of  moderate 
points.  (Unsatisfactory:  0  points) 

(ii)  Management  capacity.  (A)  A 
management  team  with  qualifying 
specialized  training  or  technical/ 
managerial  experience  in  the  operation 
of  a  similar  business  has  been 
identified.  Job  descriptions  of  key 
management  positions  as  well  as 
resumes  showing  qualifying  specialized 
technical/managerial  training  or 
experience  of  the  identified 
management  team  must  be  submitted 
with  the  application.. (Maximum:  15 
points) 

(B)  A  management  team  with 
qualifying  general  business  training  or 
experience  will  be  hired  if  the  grant  is 
approved.  Job  descriptions  of  key 
management  positions  must  be 
submitted  with  the  application. 
(Moderate:  12  points) 

(C)  The  submission  does  not  meet  the 
criteria  for  the  award  of  12  points. 
(Unsatisfactory:  0  points) 

(iii)  Financial  Analysis  of  the 
Business.  (A)  The  financial  viability  of 
a  project  will  be  determined  by  an 
analysis  of  financial  and  other  project 
related  information.  For  all  proposed 
projects,  the  following  must  be 
submitted: 

[1)  A  detailed  cost  summary  for  the 
project; 

[2)  Evidence  of  funding  sources; 

[3)  Five  year  operating  or  cash  flow 
financial  projections.  If  the  project 
involves  the  expansion  of  an  existing 
business,  financial  statements  for  the 
most  recent  three  year  period  for  the 


business  must  also  be  submitted  with 
the  application  (financial  statements 
include  the  bcdance  sheet,  income 
statement  and  statement  of  retained 
earnings).  For  start-up  businesses  tliat 
will  not  be  owned  by  the  grantee, 
current  financial  or  net  worth 
statements  of  principal  business  owners 
or  officers  must  also  be  submitted  with 
the  application. 

(B)  The  information  derived  from  the 
analysis  will  be  reviewed  and  compared 
to  local  or  national  industry  standards 
to  assess  reasonableness  of  development 
costs,  financial  need,  profitability,  and 
risk  as  factors  in  determining  overall 
financial  viability.  In  determining 
whether  a  project  is  financially  viable, 
the  Area  ONAP  will  also  consider 
current  and  projected  market  conditions 
and  profitability  measures  such  as  cash 
flow  return  on  equity,  cash  flow  return 
on  total  assets  and  the  ratio  of  net  profit 
before  taxes  to  total  assets.  Sources  of 
industry  standards  include  Marshall 
and  Swift  Publication  Company,  Robert 
Morris  Associates,  Dun  and  Bradstreet, 
the  Chamber  of  Commerce,  etc.  Local 
standards  may  also  be  used.  //  one  of 
these  standards  is  cited  by  the 
applicant,  the  appropriate  data  must  be 
submitted  with  the  application. 

(C)  Based  on  the  analysis: 

(1)  The  project  has  an  excellent 
chance  of  achieving  financial  success. 
(Maximum:  15  points) 

(2)  The  project  has  an  average  chance 
of  achieving  financial  success. 
(Moderate:  8  points) 

(3)  The  project  has  a  minimal 
prospect  of  achieving  financial  success. 
(Unsatisfectory:  0  points) 

(3)  Leveraging.  Points  under  this 
component  will  be  awarded  in  a  manner 
consistent  with  the  definition  of 
"Leverage"  included  in  this  NOFA  and 
the  following  breakdown: 


Non-ICDBG  %  of  Project  Cost 


30%  or  more  .. 

20-29.9% 

10-19.9% 

less  than  10% 


Points 


12 
8 

4 
0 


(4)  Permanent  Full-Time  Equivalent 
Job  Creation  and  Training.  (20  points). 
(A)  The  total  number  of  permanent  full- 
time  equivalent  jobs  expected  to  be 
created  and/or  retained  as  a  result  of  the 
project  as  well  as  a  sununary  of  job 
descriptions  must  be  identified  or 
included  in  the  application.  Retained 
jobs  will  not  be  counted  unless  clear 
evidence  is  provided  that  these  jobs 
would  be  lost  without  the  project.  The 
number  and  kind(s)  of  jobs  expected  to 
be  available  to  low  and  moderate 
income  persons  must  be  identified. 


(B)  ICDBG  cost  per  job: 

$30,000  or  less IS  points 

$30,001-40,000 « 12  points 

$40,001-45,000 SpoinU 

$45,001-»- 0  points 

(C)  Quality  of  jobs  and/or  training 
targeted  to  low  and  moderate  income 
persons: 

[1)  The  jobs  offer  wages  and  benefits 
comparable  to  area  wages  and  benefits 
for  similar  jobs,  provide  opportunity  for 
advancement,  and  teach  a  transferable 
skill;  OR 

(2)  The  employer  conmiits  to  provide 
training  opportxmities.  A  description  of 
the  planned  training  program  must  be 
submitted  with  the  application. 

YES 5  points 

NO 0  points 

(5)  Additional  Considerations.  (15 
points) 

A  project  must  meet  three  of  the 
following  criteria  to  receive  15  points. 
(Maximum:  15  points) 

(A)  Use,  improve  or  expand  members' 
special  skills.  Special  skills  are  those 
that  members  have  developed  through 
education,  training  or  traditional 
cultural  experiences. 

YES _ 5  points 

NO .0  points 

(B)  Provide  spin-off  benefits  beyond 
the  initial  economic  development 
benefits  to  employees  or  to  the 
community. 

YES 5  points 

NO 0  points 

(C)  Provide  special  opportunities  for 
residents  of  Federally-assisted  housing. 

YES 5  points 

NO 0  points 

(D)  Provide  benefits  to  other 
businesses  owned  by  Indians  or  Alaska 
natives. 

YES 5  points 

NO 0  points 

(E)  Loan  Repayment/Reuse  of  ICDBG 
funds.  If  the  business  is  not  tribally 
owned,  at  least  50%  of  the  ICDBG 
assistance  to  the  business  will  be  repaid 
to  the  grantee  within  a  10  year  period. 
If  the  business  is  tribally  owned,  the 
tribe  agrees  (by  submission  of  a  tribal 
resolution)  within  a  10  year  period  to 
use  funds  equal  to  50%  of  the  ICDBG 
assistance  for  eligible  activities  that 
meet  a  national  objective.  These  funds 
should  come  from  the  profits  of  the 
tribally  owned  business. 

YES _ 5  points 

NO - 0  points 

XL  Error  and  Appeals 

Rating  panel  judgements  made  within 
the  provisions  of  this  NOFA  and  the 


program  regulations  (24  CFR  953)  are 
not  subject  to  claims  of  error. 
Applicants  may  bring  arithmetic  errors 
in  the  rating  and  ranking  of  applications 
to  the  attention  of  an  Area  ONAP  within 
30  days  of  being  informed  of  their  score. 
If  an  Area  ONAP  makes  an  arithmetic 
error  in  the  application  review  and 
rating  process  which,  when  corrected, 
would  result  in  the  award  of  sufficient 
points  to  warrant  the  funding  of  an 
otherwise  approvable  project,  the  Area 
ONAP  may  fund  that  project  in  the  next 
funding  round  without  further 
competition. 

Xn.  Findings  and  Certifications 

Paperwork  Reduction  Act.  The 
information  collection  requirements 
contained  in  this  Notice  have  been 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  and  assigned  OMB 
control  number  2577-0191.  An  agency 
may  not  conduct  or  sponsor,  and  a  • 

person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

Environmental  Impact.  This  NOFA 
provides  funding  under,  and  does  not 
alter  enviromnental  requirements  of 
regulations  in  24  CFR  part  953. 
Accordingly,  under  24  CFR  50.19(c)(5), 
this  NOFA  is  categorically  excluded 
from  environmental  review  under  the 
National  Environmental  Pplicy  Act  of 
1969  (42  U.S.C.  4321). 

Recipient  Compliance  with 
Environmental  Requirements.  In 
accordance  with  24  CFR  953.605,  a 
recipient  must  comply  with  the 
environmental  review  requirements  of 
24  CFR  part  58.  including  limitations  on 
the  commitment  of  project  funds  before 
submission  of  a  request  for  release  of 
funds. 

Federalism  Executive  Order.  The 
General  Counsel,  as  the  Designated 
Official  imder  section  6(a)  of  Executive 
Order  12612,  Federalism,  has 
determined  that  this  NOFA  will  not 
have  substantial,  direct  effects  on  states, 
on  their  political  subdivisions,  or  on 
their  relationship  with  the  Federal 
Government,  or  on  the  distribution  of 
power  and  responsibilities  between 
them  and  other  levels  of  government. 
While  the  NOFA  will  provide  financial 
assistance  to  Indian  tribes  and  Alaska 
native  villages,  none  of  its  provisions 
will  have  an  effect  on  the  relationship 
between  the  Federal  Govenunent  and 
the  states  or  their  political  subdivisions.         ^ 

Family  Executive  Order.  The  General 
Counsel,  as  the  Designated  Official  for 
Executive  Order  12606,  The  Family,  has 
determined  that  the  policies  announced 
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in  this  NOFA  would  not  have  the 
potential  for  significant  impact  on 
fiamily  formation,  maintenance  and 
general  well-being  and  t|ius  not  subject 
to  review  under  the  Order. 

Prohibition  of  Advance  Disclosure  of 
Funding  Decisions.  HUD's  regulation 
implementing  section  103  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989, 
codified  as  24  CFR  part  4.  applies  to  the 
funding  competition  announced  today. 
The  requirements  of  the  rule  continue  to 
apply  imtil  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  the  applications  and  in  the 
making  of  funding  decisions  are  limited 
by  ]>art  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  ethics  related 
questions  should  contact  HUD's  Ethics 
Law  tKvision  (202)  708-3815.  (This  is 
not  a  toll-free  nimiber.) 

Economic  Opportunities  for  Low  and 
Very  Low  Income  Persons.  All 
applicants  are  herein  notified  that  the 
provisions  of  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968,  as 
amended,  and  the  regulations  in  24  CFR 
part  135  are  applicable  to  funding 
awards  made  under  this  NOFA.  One  of 
the  purposes  of  the  assistance  is  to  give 
to  the  greatest  extent  feasible,  and 
consistent  with  existing  Federal,  State, 
and  local  laws  and  regulations,  job 
training,  employment,  contracting  and 
other  economic  opportunities  to  section 
3  residents  and  section  3  business 
concerns.  Tribes  that  receive  HUD 
assistance  described  in  this  part  shall 
comply  with  the  procedures  and 
requirements  of  this  part  to  the 
maximum  extent  consistent  with,  but 
not  in  derogation  of.  compliance  with 
section  7(b)  of  the  Indian  Self- 
determination  and  Education  Assistance 
Act  (25  U.S.C.  450e(b). 

Prohibition  Against  Lobbying 
Activities.  Applicants  for  funding  under 


this  NOFA  are  subject  to  the  provisions 
of  Section  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriation  Act  for  Fiscal  Year  1991, 
31  U.S.C.  Section  1352  (the  Byrd 
Amendment)  and  to  the  provisions  of 
the  Lobbying  Disclosure  Act  of  1995, 
P.L.  lG4-«5  (December  19, 1995). 

The  Byrd  Amendment,  which  is 
implemented  in  regiilations  at  24  CFR 
Fart  87,  prohibits  applicants  for  Federal 
contracts  and  grants  from  using 
appropriated  funds  to  attempt  to 
influence  Federal  Executive  or 
legislative  officers  or  employees  in 
connection  with  obtaining  such 
assistance,  or  with  its  extension, 
continuation,  renewal,  amendment  or 
modification.  The  Byrd  Amendment 
applies  to  the  funds  that  are  the  subject 
of  this  NOFA.  Therefore,  applicants 
must  file  a  certification  stating  that  they 
have  not  made  and  will  not  make  any 
prohibited  payments  and,  if  any 
{>ayments  or  agreement  to  make 
payments  of  nonappropriated  funds  for 
these  purposes  have  been  made,  a  form 
SF-LLL  disclosing  such  payments  must 
be  submitted.  The  certification  and  the 
SF-LLL  are  included  in  the  application 
package. 

The  Lobbying  Disclosure  Act  of  1995, 
P.L.  104-65  (December  19.  1995),  which 
repealed  Section  112  of  the  HUD  Reform 
Act  and  resulted  in  the  elimination  of 
the  regulations  at  24  CFR  Part  86, 
requires  all  persons  and  entities  who 
lobby  covered  Executive  or  Legislative 
Branch  officials  to  register  with  the 
Secretary  of  the  Senate  and  the  Clerk  of 
the  House  of  Representatives  and  file 
reports  concerning  their  lobbying 
activities.  IHAs  established  by  an  Indian 
tribe  as  a  result  of  the  exercise  of  the 
tribe's  sovereign  power  are  excluded 
frtim  coverage  of  the  Byrd  Amendment, 
but  IHAs  established  under  State  law 
are  not  excluded  from  the  statute's 
coverage. 

Section  102  of  the  HUD  Reform  Act- 
Documentation,  Access,  and  Disclosure. 
Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  the  final  rule  codified  at  24  CFR 
part  4,  subpart  A,  published  on  April  1, 
1996  (61  FR  1448),  contain  a  niunber  of 
provisions  that  are  designed  to  ensure 


greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14,  1992  (57  FR  1942),  HUD 
publilhed  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

(a)  Documentation  and  public  acgess 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis. 

(b)  Disclosures.  HUD  will  make 
available  to  the  public  for  five  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — %vill  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

Catalog  of  Federal  Domestic  Assistance 
Number. 

(The  Catalog  of  Federal  Domestic  Assistance 
Number  for  the  ICDBG  Program  is  14.862] 

Dated:  April  2, 1997. 
Kevin  Emanuel  Marchman. 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

(FR  Doc.  97-9307  Filed  4-10-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4183-N-01] 

Notice  of  Funding  Availability  (NOFA) 
for  Fiscal  Year  1997  for  indian 
Applicants  Under  ttie  HOME  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  1997  for  Indian 
Applicants  for  HOME  Investment 
Partnerships  Act  (the  HOME  Act) 
programs,  referred  to  as  the  HOME 
program. 

SUMMARY:  This  NOFA  announces  the 
availability  of  up  to  $21,000,000  in 
funding  for  Fiscal  Year  (FY)  1997  for  the 
HOME  Program  for  Indian  tribes; 
provides  the  selection  criteria;  provides 
information  on  how  to  apply;  and 
explains  how  selections  will  be  made. 
All  eligible  applicants  are  invited  to 
submit  applications  for  HOME  funds  in 
accordance  with  the  requirements  of 
this  NOFA. 

DATES:  Application  Due  Date:  June  20. 
1997.  Applications  must  be  RECEIVED 
by  the  Area  Office  of  Native  American 
Programs  (Area  ONAP)  having 
jurisdiction  over  the  applicant  on  or 
before  3:00  P.M.  (Area  ONAP  local  time) 
on  June  20. 1997.  This  application 
deadline  is  firm  as  to  date  and  hour.  The 
Department  shall  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems.  Facsimile  ("FAX") 
copies  shall  not  be  accepted. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Prospective  applicants  may  contact  the 
appropriate  Area  ONAP.  Refer  to 
Appendix  1  of  this  NOFA  for  a  complete 
list  of  Area  ONAPs  and  telephone 
numbers. 

SUPPLEMENTARY  MFORMATKM: 

Paperwork  Reduction  Act  Statement 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  the  information  collection 
requirements  contained  in  these 
application  procedures  for  HOME  funds 
were  reviewed  by  the  Office  of 
Management  and  Budget  and  approved 
under  OMB  control  number  2577-0191. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 


Promotiiig  Qimprehensive  Approaches 
to  Houaing  and  Community 
Development 

HUD  is  interested  in  promoting 
comprehensive,  coordinated  approaches 
to  bousing  and  community 
development.  Economic  development, 
community  development,  public 
bousing  revitalization,  homeownership. 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welfare-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 
Toward  this  end.  the  Department  in 
recent  years  has  developed  the 
Consolidated  Planning  process  designed 
to  help  communities  undertake  such 
approaches. 

hi  this  spirit,  it  may  be  helpful  for 
applicants  under  this  NOFA  to  be  aware 
of  other  related  HUD  NOFAs  that  have 
recentiy  been  published  or  are  expected 
to  be  published  in  the  near  future.  By 
reviewing  these  NOFAs  with  respect  to 
their  program  purposes  and  the 
eligibility  of  applicants  and  activities, 
applicants  may  be  able  to  relate  the 
activities  proposed  for  funding  under 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  and  to  the  community's 
Consolidated  Plan.  While  tribes  and 
Indian  housing  authorities  are  not 
required  to  execute  a  Consolidated  Plan, 
comprehensive  planning  by  tribes  is 
encouraged. 

Elsewhere  in  today's  Federal  Register. 
the  Department  is  publishing  the 
foUovring  related  NOFAs:  the  NOFA  for 
Emergency  Shelter  Grants  Set-Aside  for 
Indian  Tribes  and  Alaskan  Native 
Villages;  and  the  NOFA  for  Block  Grant 
Program  for  Indian  Tribes  and  Alaskan 
Native  Villages.  The  Department  expects 
to  publish  within  the  next  few  weeks 
the  NOFA  for  Indian  Housing 
Development. 

To  foster  comprehensive,  coordinated 
approaches  by  communities,  the 
Department  intends  for  the  remainder  of 
FY  1997  to  continue  to  alert  applicants 
to  upcoming  and  recent  NOFAs  as  each 
NOFA  is  published.  In  addition,  a 
complete  schedule  of  NOFAs  to  be 
published  during  the  fiscal  year  and 
those  already  published  appears  under 
the  HUD  Homepage  on  the  Internet, 
which  can  be  accessed  at  http:// 
www.hud.gov/nofas.html.  Additional 
steps  on  NOFA  coordination  may  be 
considered  for  FY  1998. 

For  help  in  obtaining  a  copy  of  your 
community's  Consolidated  Plan,  please 
contact  the  community  development 
office  of  your  municipal  government. 

Changes  From  Last  Year's  NOFA 

1.  ERRORS.  This  year  the  extent  of  an 
error  is  clarified  to  make  explicit  that 


only  an  arithmetic  error  may  be 
corrected  and  then  only  by  the  Area 
ONAP  Administrator. 

2.  PROJECT  GRANT  AMOUNT.  The 
maximum  grant  amount  per  applicant  is 
either  $2.0  million  or  the  amount 
allocated  to  the  applicant's  Area  ONAP 
office,  whichever  is  less. 

3.  UMIT  ON  GRANTS  THAT  ARE 
NOT  CLOSED  OUT.  An  applicant  may 
not  have  more  than  two  HOME  grants  at 
a  time.  An  application  from  an 
applicant  with  two  or  more  HOME 
grants  that  are  not  closed  out  pursuant 
to  the  requirements  of  §  954.504  will  be 
set  aside  and  not  rated. 

4.  60  POINT  APPUCA  TION 
EUGIBnJTY  REQUIREMENT.  After 
rating,  a  project  must  receive  at  least  60 
points  to  be  considered  for  funding. 

L  Purpose  and  Substantive  Description 

(a)  Authority 

The  HOME  Investment  Partnerships 
Act  (the  HOME  Act)  (tide  U  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act)  was  signed  into  law  on 
November  28,  1990  (Pub.  L.  101-625), 
and  created  the  HOME  Investment 
Partnerships  (or  HOME)  Program  that 
provides  funds  to  Indian  tribes  to 
expand  the  supply  of  affordable  housing 
for  very  low-income  and  low-income 
persons.  Interim  regulations  for  the 
Indian  HOME  program  are  codified  at 
24  CFR  part  954. 

The  HOME  Act  was  amended  by  the 
Housing  and  Community  Development 
Act  of  1992  (HCDA  1992)  (Pub.  L.  102- 
550.  approved  October  28, 1992)  and  the 
Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994 
(MHPDRA)  (Pub.  L.  102-233.  approved 
April  11. 1994). 

(b)  Allocation  Amounts 

(1)  Fiscal  Year  1997  Funding.  The 
Departments  of  Veterans'  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act.  1996  appropriated  $1.4  billion  for 
the  HOME  program  of  which  1.5  percent 
was  designated  as  an  Indian  Tribes  set- 
aside.  For  the  fiscal  year  ending 
September  30,  1997,  $21  million  is 
available  for  the  Indian  HOME  program. 

HOME  funds  will  be  allocated  to  the 
Area  ONAPs  as  follows: 

1.  Easteni/Woodlands 

ONAP  $1,554,550 

2.  Southern  Plains  ONAP  ....  3,956,950 

3.  Northern  Plains  ONAP  ....  3,305,650 

4.  Southwest  ONAP 9.370,150 

5.  Northwest  ONAP  1.137,250 

6.  Alaska  ONAP  1,675,450 

Total  21,000,000 


(2)  Project  Gmnt  Amount.  The 
maximum  grant  amount  per  applicant  is 
either  $2.0  million  or  the  amount 
allocated  to  the  applicant's  Area  ONAP 
office,  whichever  is  less.  Grants  may  be 
funded  at  less  than  applied  for  levels.  In 
determining  appropriate  grant  amounts 
to  be  awarded,  the  Area  ONAP  may  take 
into  account  the  level  of  demand,  \he 
scale  of  the  activity  proposed  relative  to 
need,  the  number  of  persons  to  be 
served,  and  the  amount  of  funds 
required  to  achieve  project  objectives. 

(3)  If  an  insufficient  number  of 
fundable  applications  is  received  in  any 
one  Area  ONAP,  any  surplus  funds  may 
be  assigned  to  other  Area  ONAPs  which 
have  unfunded  fundable  applications. 

(c)  Eligibility 

(1)  Eligible  Applicants,  (i)  Eligible 
applicants  for  HOME  funds  for  Indian 
tribes  are  any  Indian  Tribe,  band,  group, 
or  nation,  including  Alaskan  Indians. 
Aleuts,  and  Eskimos,  and  any  Alaskan 
native  village  of  the  United  States  which 
is  considered  an  eligible  recipient  under 
Tide  I  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  (25  U.S.C. 
450]  or  which  had  been  an  eligible 
recipient  imder  the  State  and  Local 
Fiscal  Assistance  Act  of  1972  (31  U.S.C. 
1221).  Eligible  recipients  under  the 
Indian  Seji-Determination  and 
Education  Assistance  Act  will  be 
determined  by  the  Bureau  of  Indian 
Affeirs  and  eligible  recipients  under  the 
State  and  Local  Fiscal  Assistance  Act  of 
1972  are  those  that  have  been 
determined  eligible  by  the  Department 
of  Treasury.  Office  of  Revenue  Sharing. 

(ii)  Tribal  organizations  which  are 
eligible  under  Title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  may  apply  for  funds 
under  this  NOFA  on  behalf  of  any 
Indian  Tribe,  band,  group,  nation,  or 
Alaskan  native  village  eligible  under 
that  Act  when  one  or  more  of  these 
entities  have  authorized  the  Tribal 
organization  to  do  so  through 
concurring  resolutions.  Such  resolutions 
must  accompany  the  application  for 
funding.  Eligible  Tribal  organizations 
iwder  Ti\le  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  will  be  determined  by 
the  Bureau  of  Indian  Affairs  or  Indian 
Health  Service. 

(iii)  Only  eligible  applicants  shall 
receive  grants.  However,  eligible 
applicants  may  contract  or  otherwise 
agree  with  non-eligible  entities  such  as 
States,  cities,  counties,  or  other 
organizations  to  assist  in  the  preparation 
of  applications  and  to  help  implement 
assisted  activities. 

(iv)  To  apply  for  funding  in  a  given 
fiscal  year,  an  applicant  must  be  eligible 


as  an  Indian  Tribe  or  Alaskan  native 
village,  as  provided  in  paragraph  (i)  of 
this  section,  or  as  a  Tribal  organization, 
as  provided  in  paragraph  (ii)  of  this 
section,  by  the  application  submission 
date. 

(v)  Applicants  must  have  the 
administrative  capacity  to  undertake  the 
project  proposed,  including  systems  of 
internal  control  necessary  to  administer 
these  projects  effectively.  An  applicant 
must  submit  a  determination  by  an  OIG 
or  non-federal  auditor  that  the  applicant 
has  adequate  accoimting/administrative 
control.  An  applicant  that  has 
participated  in  the  Indian  HOME 
program  must  have  performed 
adequately.  In  cases  of  previously 
documented  deficient  performance,  the 
applicant  must  have  taken  appropriate 
corrective  action  to  improve  its 
performance  prior  to  submitting  an 
Indian  HOME  application  to  HUD. 
Examples  of  deficient  performance  may 
include;  not  being  current  in  meeting  its 
audit  responsibilities,  unresolved 
serious  audit  findings  and  failure  to 
initiate  a  previous  grant.  The  Area 
ONAP  will  determine  whether  or  not  a 
grantee  is  eligible  to  participate  in  a 
particular  funding  round. 

(2)  Eligible  Projects. 

(i)  Size  and  Location  of  a  Project.  A 
"project"  may  be  located  on  one  or  more 
sites.  The  applicant  must  identify  the 
scale  and  location  of  a  project,  provide 
a  geographical  description  of  the 
operating  area  of  the  applicant  and 
show  that  the  project  is  within  the 
operating  area  of  the  applicant.  A 
project  may  be  as  small  as  one  site  or 
as  large  as  the  operating  area  of  the 
tribe.  (NOTE:  For  purposes  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970.  as  amended  (URA).  the  term 
"project"  means  one  or  more  activities 
paid  for  in  whole  or  in  part  with  HUD 
financial  assistance.  Two  or  more 
activities  that  are  integrally  related,  each 
essential  to  the  other,  are  considered 
one  project) 

(iij  Categories  of  Eligible  Projects.  In 
accordance  with  24  CFR  954.105, 
projects  that  may  be  funded  imder  the 
HOME  Indian  program  include:  (A) 
housing  rehabilitation  (moderate  and 
substantial),  (B)  acquisition  of  housing, 
and  (C)  new  housing  construction. 
These  project  types  may  also  include 
site  improvements  and  relocation.  A 
project  may  be  for  rental  or 
homeownership. 

(A)  A  rehabilitation  project  consists  of 
only  rehabilitation,  or  includes 
acquisition  of  units  with  rehabilitation. 

(B)  An  acquisition  project  consists  of 
the  acquisition  of  standard  units  not 
requiring  rehabilitation. 


(C)  A  new  construction  project 
consists  of  new  construction  of  housing 
and  may  include  acquisition  and 
demolition. 

(3)  Eligible  Activities.  Eligible 
activities,  in  accordance  vrith  24  CFR 
954.300,  are  as  follows: 

(i)  HOME  funds  may  be  used  by  an 
Indian  tribe  to  provide  incentives  to 
develop  and  support  affordable  rental 
housing  and  homeownership 
affordability  through  the  acquisition 
(including  assistance  to  homebuyers). 
new  construction,  reconstruction,  or 
moderate  or  substantial  rehabilitation  of 
nonluxury  housing  with  suitable 
amenities,  including  real  property 
acquisition,  site  improvements, 
conversion,  demolition,  and  other 
expenses,  including  financing  costs, 
relocation  expenses  of  any  displaced 
persons,  families,  businesses,  or 
organizations;  and  to  pay  administrative 
costs.  The  specific  eligible  costs  for 
these  activities  are  set  forth  in  §954.303. 

(ii)  Acquisition  of  vacant  land  or 
demolition  must  be  undertaken  only 
with  respect  to  a  particular  housing 
project  intended  to  provide  affordable 
housing,  and  for  wUch  funds  for 
construction  have  been  committed. 

(iii)  Site  improvements  must  be  in 
keeping  with  improvements  of 
surrounding,  standard  projects.  Site 
improvements  include  roads,  streets, 
sidewalks,  curbs,  gutters,  and 
connections  to  utilities,  such  as  storm 
and  sanitary  sewers,  water  supply,  gas, 
and  electricity.  The  "site"  of  Uie 
improvements  may  include  property 
adjacent  or  near  the  immediate  site  of 
the  housing  if  this  property  and  the 
housing  are  owned  by  the  same  entity 
(e.g..  the  housing  is  ourned — at  least 
until  sold  to  homebuyers — by  the  tribe 
and  the  housing  and  the  improvements 
are  located  on  a  reservation).  U  the  site 
improvements  -  nil  benefit  housing 
(existing  or  future)  in  addition  to 
housing  assisted  witii  FY  1997  HOME 
Indian  Program  grant  funds,  only  a  pro- 
rated share  of  the  site  improvements 
may  be  charged  to  the  HOME  grant 

(4)  Multiple  Projects.  An  applicant 
may  apply  for  grant  assistance  for  more 
than  one  project  ff  so,  each  project  is  - 
limited  to  no  more  than  one  category 
(i.e.,  acquisition,  rehabilitation,  new 
construction)  and  stands  on  its  own. 
The  total  grant  amount  requested  by  the 
applicant  may  not  exceed  the  maximum 
allowed.  Each  project  will  be  rated 
independently  and  ranked 
independentiy.  For  each  project  grant 
request,  where  appropriate  and  to  assure 
maximum  point  award,  applicants  must 
provide  individual  responses  to 
application  information  requirements. 
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(d)  Selection  Criteria  and  Rating  Factors 

Each  project  submitted  for  grant 
funding  shall  be  evaluated  using  the 
three  criteria  provided  in  24  CFR 
954.105,  as  more  fully  explained  in 
sections  I.(e)(l).  (2),  and  (3)  of  this 
NOP  A,  below.  See  Figure  1.  For  an 
application  to  be  considered  for  rating, 
ranking,  and  funding,  all  eligibility 
requirements  must  be  addressed.  After 
rating,  the  project  must  receive  at  least 
60  points  to  be  considered  for  funding. 

The  complete  rating  and  ranking 
process  is  described  in  detail  at  section 
I.(e)(5)ofthisNOFA. 

All  the  potential  points  which  can  be 
earned  are  summarized  as  follows: 

Need  and  Design 30 

Need (15) 

Need/Quantity/Documentation ..  4 

Need/Quantity /Demographics  ...  3 

Responsiveness 3 

Benefits  5 

Project  Feasibility  (15) 

Planning  and  Implementation  40 

Financial  (15) 

Property/Cost/ AbUity  to  Pay  ......  6 

Cashflow  thru  Completion 3 

Feasibility  thru  Afibrdability  Pe- 
riod    3 

Cost  ESectiveness  Test 3 

Legal  and  Administrative  «...        (10) 

Staffing  Plan  during  Implementa- 
tion          (15) 

Leveraging  30 

HUD  urges  each  applicant  to  screen 
its  application  using  the  Checklist  of 
Eligibility  Requirements  and 
Application  Submission  Requirements 
to  enstire  that  the  application  meets 
each  requirement 

In  responding  to  each  of  the 
components  which  address  the  selection 
criteria.  HUD  requests  that  each 
applicant: 

—Use  separate  tabs  for  each  selection 
criterion  and  sub-criterion.  In  order  to 
be  rated,  make  sure  the  response  is 
beneath  the  appropriate  heading. 
— Keep  its  responses  in  the  same  order 

as  the  NOFA. 
— Provide  the  necessary  data  and  the 
explanation,  not  exceeding  200 
words,  that  supports  the  response. 
Include  all  relevant  material  to  a 
response  under  the  same  tab.  Do  not 
assume  the  reviewer  will  search  for 
the  answer  or  information  to  support 
the  answer  elsewhere  in  the 
application. 
— Do  a  preliminary  rating  for  its  own 
project,  providing  a  score  according  to 
the  scoring  guide.  This  will  help  to 
show  the  applicant  how  its  project 
might  be  scored  by  the  reviewers.  It 
will  also  help  to  show  the  applicant 
whether  the  application  meets  the 
eligibility  requirements  and  the 
minimum  point  score  requirement  (50 


points),  and  where  the  strengths  and 
weaknesses  of  the  application  are 
located.  Then,  the  applicant  can 
strengthen  the  weaker  parts  of  the 
application  and  retain  the  stronger 
parts. 

The  HOME  program  is  for  low-income 
and  very  low-income  persons.  In  the 
application,  applicants  must  provide 
information  on  the  median  income  for 
the  community  in  which  the  proposed 
project  is  located.  The  low-income  and 
very  low-income  limits  for  each 
applicant  community  are  available  from 
the  Area  ONAPs. 

Figure  1  .—Indian  Home  Prcxsram 
Scoring 


Selection  criteria 

Maximum 
points 

Need  and  Design 

Planning  and  Implementation 

Leveraging  

30 
40 
30 

(1)  NEED  AND  DESIGN— 30  points 
iTjflYiiniiTn 

The  first  of  the  three  criteria  provided 
in  24  CFR  954.105  addresses  the  degree 
to  which  the  application: 

(a)  Identifies  the  housing  needs  of  the 
tribe, 

(b)  Describes  the  demographic 
characteristics  of  needy,  very  low  and 
low-income  families. 

(c)  Describes  the  characteristics  of  the 
homes  to  be  provided, 

(d)  Is  bova  an  applicant  with  a  high 
ratio  of  uiunet  need  to  total  need,  and 

(e)  Proposes  homes  which  meet  the 
requirements  of  the  needy.  This  first 
criterion  is  divided  into  two  parts  that 
will  be  examined  and  evaluated 
separately.  These  parts  are:  (i)  Need  and 
(ii)  Project  Feasibility. 

(i)  Need — 15  points  maximum.  The 
degree  to  which  the  proposed  project 
addresses  the  housing  need(s)  of  the 
tribe  as  identified  in  the  documentation 
for  the  project  Tribal  need  must  be   ^ 
documented.  This  documentation 
should  include  ciurent  IHA  waiting 
lists,  data  on  the  degree  of 
overcrowding,  percentage  of  population 
in  need  of  housing  based  upon  census 
data,  etc.  Waiting  lists  from  the  IHA 
must  identify  whether  the  list  is  for 
rental  housing  or  ownership  housing, 
e.g.,  mutual  help.  An  IHA  waiting  list 
for  ownership  housing  is  especially 
important  if  the  proposed  project 
contemplates  the  sale  of  imits.  e.g.,  new 
construction. 

(A)  Housing  Need  Expressed  in  Terms 
of  Quantity  (4  points  maximum).  The 
tribe  shall  express  its  housing  needs 
within  its  reservation,  service  area,  or 
area  of  operation  by: 


— The  number  of  affordable  units,  as 
documented  by  the  applicant; 

— The  size  (number  of  l>edrooms}  of  the 
needy  households  as  documented  by 
the  applicant; 

— ^The  type  of  assistance  needed,  e.g., 
rehabilitation  vs.  new  construction,  as 
documented  by  the  applicant;  and 

— The  tenure  type  of  the  housing 
needed,  i.e.,  homeownership  or 
rental,  as  docimiented  by  the 
applicant. 

Docimaentation  that  contains  a  recent 
formal  survey  prepared  by  a  tribe,  a 
State,  the  Federal  government  or  a 
commission  authorized  by  a  tribe,  a 
State,  or  the  Federal  government,  or  a 
recent  formal  survey  authorized  by  a 
tribe.  State,  the  Federal  Government  or 
a  tribe  authorized  commission  and 
actually  performed  by  a  third  party, 
such  as  a  consultant  or  university,  shall 
receive  four  points.  Docxmientation 
supporting  housing  need  other  than  a 
fonnal  survey  shall  receive  0  or  2  points 
depending  upon  the  quality  of  the 
documentation  presented.  See  Table  1. 

Table  i,— Scoring  Guide 

Quantity  of  housing  need — quality  of  docu- 
mentation— fin  points] 


Good 

Fair 

Unsatisfac- 
tory 

4 

2 

0 

(B)  Demographic  Information 
Regarding  Indian  Households  in  Need  of 
Affordable  Housing  (3  points 
maximimi).  The  demographic 
characteristics  of  low-income  and  very 
low-income  Indian  households  that  are 
in  need  of  the  housing  identified  in  (A), 
above,  shall  quantify  the  niunber  of 
Indian  households  and  number  of 
Camily  members  in  the  household,  their 
age,  and  gender,  as  well  as  the  number 
of  households  for  which  an  accessible 
unit  is  needed.  An  application  which 
contains  this  data  shall  receive  3  points. 
A  current  IHA  waiting  list  may  be  used 
to  supply  this  data.  Waiting  lists  must 
identify  whether  the  list  is  for  rental 
housing  or  ownership  housing,  i.e., 
mutual  help.  A  waiting  list  for 
ownership  housing  is  especially 
important  if  the  proposed  project 
contemplates  the  sale  of  units,  e.g.,  new 
construction. 

Ptutial  supporting  documentation 
shall  receive  2  points.  If  the 
documentation  is  unclear  or  missing 
entirely,  0  points.  See  Table  2. 


Table  2.— Scoring  Guide 

Quantity  of  housing  need — demographic 
characteristics — 

Complete  or 

with  con-ect 

IHA  list 

(points) 

Partial  docu- 
mentation 
(points) 

Unclear  or 
missina 
(points 

3 

2 

0 

(C)  Proposed  Supply  by  (^entity. 
Size,  Tenure,  and  Type  (3  points 
maximum).  Documentation  in  the 
application  must  identify  the  housing  to 
be  supplied  by  the  proposed  project. 
Supply  must  be  described  by  the 
following  characteristics: 
— The  number  of  affordable  imits  to  be 

¥rovided; 
he  size  (number  of  bedrooms)  of  the 

units  to  be  provided; 
— The  type  of  assistance  to  be  provided, 

e.g.,  rehabilitation  vs.  new 

construction;  and 
— ^The  tenure  type  of  the  housing  to  be 

provided,  i.e.,  homeownership  or 

rental. 

An  application  that  provides  this 
information  shall  receive  3  points.  An 
application  that  does  not  respond  to  all 
these  requirements  shall  receive  2  or  0 
points  depending  upon  its 
responsiveness  to  this  factor.  See  Table 
3. 

Table  3.— Scoring  Guide 

Responsiveness  to  housing  supply  factors 


Very  respon- 
sive (points) 

Fairly  respon- 
sive (points) 

Not  respon- 
sive (points) 

3 

2 

0 

(D)  Benefits  to  Very  Low-Income  and 
Low-Income  Families  of  the  Tribe  (5 
points  maximum).  Under  this  factor,  the 
applicant  with  the  larger  ratio  of  unmet 
low-income  and  very  low-income  need 
for  affordable  housing  receives  more 
points.  The  ratio  consists  of  a 
numerator,  which  is  the  number  of  very 
low-income  and  low-income  families  of 
the  tribe  in  need  of  affordable  housing 
divided  by  a  denominator,  which  is  the 
total  number  of  very  low-income  and 
low-income  families  of  the  tribe.  The 
result  is  multiplied  by  5  to  determine 
the  number  of  points  received  imder 
this  criterion.  The  number  of  points 
should  be  rounded  to  2  decimal  places. 

In  the  response  to  this  criterion,  the 
applicant  may  use  data  for  "members" 
or  "families,"  whichever  one  is 
available.  Whichever  one  is  chosen,  it 
must  be  used  in  both  the  numerator  and 
the  denominator  of  the  ratio.  If  data  is 
chosen  for  "families,"  "families"  must 
be  used  in  both  the  numerator  and 
denominator.  The  applicant  must 
provide  the  source  for  the  data.  Failure 
to  identify  the  source  of  the  data  will 
result  in  the  loss  of  one  point  See  Table 
4. 

The  total  of  all  the  low-income  and 
very  low-income  families  with  immet 
housing  needs  is  the  number  that  is 
considered  for  the  numerator  in  the 
formula  used  in  this  criterion,  regardless 
of  the  particular  activity  for  which 
funding  is  sought  in  the  application. 
The  denominator  is  the  total  number  of 
low-income  and  very  low-income 
families  of  the  tribe.  For  example,  say: 

— the  total  number  of  low-income  and 
very  low-income  families  of  the  tribe 
is  1,000, 

Table  4.— Scoring  Guide 


— the  applicant  is  applying  for  funds  to 
rehabilitate  10  units,  and 

— there  are  100  low-income  and  very 
low-income  fomilies  in  need  of 
rehabilitated  units, 

— But  the  total  number  of  low-income 
and  very  low-income  families  with 
housing  needs  pf  all  types  (rental, 
new  construction,  and  rehabilitation) 
is  500. 

Then,  the  number  that  would  be  used 
in  the  formula  as  the  numerator  is  500; 
the  denominator  is  1 ,000.  If  the  project 
is  mixed,  that  fact  is  of  no  consequence 
in  using  the  formula.  A  mixed  project 
may  be  mixed  as  to  tenure  of  the 
fainilies  to  be  assisted,  i.e.,  rental  or 
home  ownerahip,  but  it  may  not  be 
mixed  as  to  type  of  project  activity,  i.e.. 
a  combination  of  acquisition, 
rehabilitation,  new  construction. 

For  example,  a  tribe  has  20  low- 
income  and  very  low-income  families  in 
need  of  affordable  housing  and  a  total  of 
100  low-income  and  very  low-income 
families.  No  source  for  the  data  is 
identified.  Substitute  these  values  in  the 
formula: 

5  X  (20/100)  = 
5x0.20  = 
1.00  point. 

The  formula  results  in  a  preliminary 
score  of  1.00  point.  Then,  deduct  one 
point  because  the  source  for  the  data  is 
not  given  and  the  final  point  score  for 
this  item  becomes  zero. 


Benefits  to  very  low-income  and  low-income 'families 


5  X  (low-income  and  very  low-income  families  in  need  of  affordable  housing/lotal  of  low-income  and  very  low-income  families).  Round  to  2  deci- 
mal places.  Deduct  1  point  if  source  of  data  is  not  provided. 


(ii)  Project  feasibility.  Match  Between 
Demand  and  Supply  by 
Characteristics. — 15  points  maximimi. 
Project  feasibility  as  measured  here  is 
the  degree  to  which  the  characteristics 
of  housing  tmits  in  the  proposed  project 
are  responsive  to  need  of  actual  low- 
income  and  very  low-income  families 
for  affordable  housing  that  was 
identified  in  the  previous  evaluation 
factor.  A  project  which  provides  a 
number  of  luiits  with  the  appropriate 
characteristics  less  than  or  equal  to  the 
identified  need  will  receive  more 
points.  A  project  which  provides  a 
number  of  imits  with  the  appropriate 


characteristics  greater  than  the  demand 
will  receive  less  points.  Thus,  there  is 
a  penalty  if  supply  is  greater  than 
demand.  To  evaluate  the  degree  to 
which  the  proposed  project  addresses 
the  housing  needs  of  the  tribe  as 
identified  in  the  application,  points  wiU 
be  awarded  based  upon: 

(A)  The  relationship  between  the 
number  of  affordable  units  to  be 
provided  as  compared  to  the  number 
needed,  as  documented  by  the 
applicant; 

(B)  The  size  (number  of  bedrooms)  of 
the  units  to  be  provided  relative  to  sizes 


of  needy  households  as  documented  by 
the  applicant; 

(C)  The  type  of  assistance  to  be 
provided,  e.g.,  rehabilitation  vs.  new 
construction,  compared  with  the  type  of 
assistance  necessary,  as  documented  by 
the  applicant;  and 

(D)  The  tenure  type  of  the  housing  to 
be  provided,  i.e.,  homeownership  or 
rental,  compared  with  the  type  of 
assistance  required,  desired,  or 
necessary  as  documented  by  the 
applicant,  and; 

(E)  The  project  plan  must  indicate  a 
schedule  for  the  implementation  of  the 
expanded  housing  opportunities. 
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The  documentation  for  a  project  shall 
receive  15  points  if  it:  (1)  shows  that  the 
quantity  of  housing  units  to  be  made 
available  for  very  low- income  and  low- 
income  families  of  the  tribe  is  equal  to 
or  less  than  the  demand,  (2)  shows  that 
the  sizes  of  the  imits  to  be  made 
available  meet  but  do  not  exceed  the 
needs  of  the  very  low-income  and  low- 
income  families,  (3)  shows  that  the  type 
of  assistance  (rehabilitation,  new 
construction)  to  be  provided  meets  the 
type  of  assistance  needed,  (4)  shows  that 
the  tenure  type  (ownership,  rental)  to  be 

ftrovided  is  the  tenure  type  needed,  and 
5)  describes  the  delivery  schedule.  The 
dociunentation  for  a  project  shall 
receive  8  points  if  it  clearly  nssponds  to 
four  of  the  five  items.  The 
dociimentation  for  a  project  shall 
receive  0  points  if  it  does  not  clearly 
respond  to  four  of  the  five  items.  See 
Table  5. 


Table  5.— Scoring  Guide 

Match  Between  Proposed  Supply  and  Docu- 
mented Demand  (points) 

Good 

Fair 

Unsatisfac- 
tofy 

15 

8 

0 

(2)  PLANNING  AND 
IMPLEMENTATION — 40  points 
maximum. 

The  second  of  the  three  criteria 
provided  in  24  CFR  954.105  is:  The 
degree  to  which  the  financial,  legal,  and 
administrative  actions  necessary  to 
undertake  the  proposed  project  have 
been  considered  and  addressed  in  the 
documentation  for  the  project,  and  the 
degree  to  which  the  applicant  has  the 
administrative  sta^  to  carry  out  the 
project  successfully.  Applicants  must  be 
concrete  and  specific  in  describing  the 
financial,  administrative,  and  legal 
actions  involved  in  carrying  out  the 
project,  and  must  describe  their  own 
administrative  capability,  existing  or 
planned,  to  carry  out  this  project.  The 
applicant  must  demonstrate,  using 
complete  cost  and  revenue  estimates  for 
the  project,  including  loans  if  necessary, 
that  the  proposed  project  is  financially 
feasible  and  meets  the  regulatory 
affordability  requirements.  This  second 
criterion  is  divided  into  three  parts  that 
will  be  examined  and  evaluated 
separately.  These  three  parts  are:  (!) 
Financial;  (ii)  Legal  and  Administrative 
Actions:  and  (iii)  Staffing  Plan  during 
Implementation. 

(i)  Financial — 15  points  mnYimnm 

(A)  Property  identification  and 
comparison  of  project  cost  and  ability  of 
needy  hmily  to  pay  (6  points 
maximum).  The  applicant  must 


demonstrate  that  the  proposed  very  low- 
and  low-income  families  who  will  be 
the  owners  or  tenants  shall  be  able  to 
afford  to  buy  or  rent  this  housing  in 
accordance  with  the  affordability 
requirements  under  24  CFR  954.306: 
"qualification  as  affordable  housing  and 
income  targeting:  rental  housing,"  and 
24  CFR  954.307:  "qualification  as 
affordable  housing:  home  ownership." 
This  evaluation  is  to  include  the  results 
of  market  surveys  for  acquisition, 
rehabilitation,  or  new  construction  of 
housing  and/or  the  identification  of  the 
actual  properties  to  be  acquired, 
rehabilitated,  or  constructed. 

In  addition  to  information  concerning 
the  supply  of  homes,  the  applicant  must 
provide  information  to  support  the 
demand  for  homes.  This  market 
information  must  indicate  that  there  is 
a  demand  for  the  type  of  tenure  being 
proposed  for  the  home  at  the  price  being 
proposed.  If  the  project  is  for 
homeownership,  what  evidence  is  there 
that  there  is  sufficient  demand  of 
interested  and  eligible  applicants?  Have 
applicants  been  identified?  Selected?  If 
the  proposed  applicants  are  renting,  is 
there  evidence  they  want  to  buy?  Is 
there  evidence  they  can  afford  to  buy? 
As  an  indication  of  credit  worthiness, 
have  applicants  been  pre-qualified  for  a 
loan? 

For  all  types  of  projects,  but 
especially  for  an  owner-occupied 
rehabilitation  project,  include  a 
discussion  of  funding  for  routine 
maintenance  and  property  taxes,  which 
may  increase  due  to  an  increase  in  the 
unit  value,  and  energy  conservation. 
Since  the  units  to  be  rehabilitated  with 
the  HOME  grant  became  substandard 
because  they  were  not  maintained, 
include  a  discussion  of  provisions  to 
pay  for  training  and  education,  and  for 
major  repair  and  replacement  as  a  result 
of  damage  or  loss  through  wear  and  tear. 
For  example:  After  the  unit  is 
rehabilitated  with  this  HOME  grant, 
how  will  it  be  maintained?  Are  funds 
being  set  aside  to  maintain  the  unit? 
Whose  funds  are  they — the  owner's, 
tenant's,  owner/occupant's?  Is  there  a 
plan  included  in  the  application  to 
address  this?  Will  the  applicant  provide 
for  energy  efficient  construction/ 
rehabilitation  which  goes  beyond 
regulatory  requirements  so  as  to 
minimize  occupant  expenditure  for 
utilities?  Will  the  applicant  employ 
construction/rehabilitation  techniques/ 
materials  which  will  help  minimize  the 
upkeep  and  maintenance  costs  to  the 
occupant/owner?  For  scoring,  see  Table 
6.  Points  will  be  awarded  based  upon 
the  completeness  and  adequacy  of 
responding  to  pertinent  questions. 


Table  6.— Scoring  Guide 

Property  Identification  and  Cost  vs.  /Ability  To 
Pay  (points) 

Good 

Fair 

Unsatisfac- 
tory 

6 

3 

0 

(B)  Cash  flow  projection  through 
project  completion  (3  points  maximum). 
This  requirement  deals  with  the  year  by 
year  cash  flow  for  the  proposed  project. 
For  example,  for  a  new  construction 
project  by  the  applicant  of  a  single 
family  detached  unit  that  is  to  be  sold 
to  a  low  income  family  that  will  occupy 
the  unit,  the  cash  flow  projection  would 
show  the  cost  of  construction,  the 
construction  payments,  any  equity  or 
debt  using  HOME  or  non-HOME  funds, 
any  down  payment  and  any  mortgage 
loan  made  in  the  sale  of  the  unit  to  the 
family,  and  the  monthly  mortgage 
payment  and  the  source  of  funds  to 
make  those  payments. 

The  applicant  must  provide  a  year-by- 
year  cash  flow  projection  which 
includes  an  estimate  of  all  project  costs 
and  revenues.  The  project  must  be 
financially  feasible  from  the  start.  The 
costs  and  the  revenues  must  be  realistic. 
The  housing  opportunities  must  be 
achievable  for  the  amounts  shown.  The 
costs  must  not  be  unrealistically  low, 
showing  more  product  for  less  money. 

There  must  be  a  projection  of  costs 
and  revenues  for  the  time  the  work  is 
being  carried  out  as  well  as  the  time  of 
maintenance  and  repair.  The  costs  and 
revenues  projection  identifies  what  the 
maintenance  and  repair  and  major 
replacement  costs  for  the  long  term  (i.e., 
not  less  than  the  minimum  period  of 
affordability,  24  CFR  92.614)  are  going 
to  be  and  how  they  will  be  paid.  The 
projection  must  identify  what  the  costs 
and  revenues  are.  If  the  source  of 
revenue  is  a  grant,  the  grant  must  be 
identified.  The  costs  and  revenues  and 
the  cash  flow  must  cover  the 
construction  period  and  the  marketing 
period  (if  there  will  be  a  marketing 
period);  the  period  of  maintenance  and 
repair  must  be  projected  separately.  The 
applicant  must  identify  whether  there  is 
a  need  for  short-term  borrowing  for 
rehabilitation  or  whether  rehabilitation 
is  paid  for  entirely  from  HOME  and 
leveraged  funds;  any  years  of  negative 
cash  flow;  and  the  cumulative  negative 
cash  flow.  If  the  project  requires 
financing,  i.e.,  borrowing,  to  get  through 
periods  of  negative  cash  flow,  the 
applicant  must  show  the  financing  in 
the  cash  flow  projection.  For  scoring, 
see  Table  7.  Points  will  be  awarded 
based  on  completeness  in  adequately 
addressing  the  pertinent  questions. 
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Table  7— Scoring  Guide 

[In  points] 

Cash  flow  projection  ttvtxjgh  project  comple- 
tion 


Good 
(points) 

Fair 
(points) 

Unsatisfactory 
(points) 

3 

2 

0 

(C)  Financial  feasibility  during  the 
affordability  period  (3  points 
maximum).  "This  requirement  deals  with 
the  financial  feasibility  of  the  housing 
during  the  aflordability  period 
beginning  after  project  completion,  i.e., 
after  completion  of  the  acquisition, 
rehabilitation,  or  new  construction.  The 
affordability  period  can  be  from  5  years 
to  20  years  (24  CFR  954.306).  The 
housing  has  costs  and  revenues 
throughout  the  affordability  {>eriod. 
Identify  all  of  the  costs  and  revenues, 
year  by  year,  and  display  them  to  ensure 
that  all  of  the  costs  shall  be  paid  by 
revenues  reasonably  anticipated  to 
occur. 

The  housing  must  be  financially 
feasible  for  the  affordability  period, 
while  at  the  same  time  remaining 
affordable  as  prescribed  by  the 
requirements  at  24  CFR  954.306  and 
954.307.  Arrangements  to  be  made  for 
long-term  costs  must  be  shown.  If 
during  this  period  developer  borrowing 
is  required  to  get  through  periods  of 
cumulative  negative  cash  flow,  the 
applicant  must  show  the  borrowing.  The 
applicant  must  show  buyer  mortgage 
payments,  if  any. 

As  costs  occur  for  the  units  that  are 
occupied  (e.g.,  owner-occupied 
rehabilitation,  or  new  construction  of 
rental  housing),  the  application  must 


discuss  who  will  pay  those  costs  and 
how  they  will  be  paid;  whether  any 
borrowing  will  be  involved;  whether  the 
owner  is  expected  to  make  the  payments 
and  when  the  payments  will  occur.  The 
costs  and  revenues  for  maintenance, 
repair,  and  major  replacements  must  be 
included  in  the  affordability  period  cash 
flow  projection.  For  a  rental  project,  the 
projection  must  include  how  the  project 
management  staffing  costs  described  in 
the  staffing  plan  will  be  paid.  For 
scoring,  see  Table  8.  Points  will  be 
awarded  for  completeness  in  addressing 
the  pertinent  questions. 


Table  8.— Scoring  Guide 

Financial  feasibility  during  the  affordability  pe- 
riod 

Good  (points) 

Fair  (points) 

Unsatisfac- 
tory (points) 

3 

2 

0 

(D)  Cost  effectiveness  test  (3  points 
maximum).  The  cost  effectiveness  test  is 
related  to  leverage  because  the  more 
non-HOME  grant  money  brought  to  the 
project,  the  lower  the  amount  of  HOME 
grant  money  needed.  The  cost 
effectiveness  test  gives  more  points  to 
projects  that  use  less  HOME  funds.  The 
cost  effectiveness  test  also  rewards 
projects  which  use  HOME  funds  most 
efficiently.  To  score  a  project  in  the  cost 
effectiveness  test,  a  maximum  allowable 
expenditure  of  HOME  funds  is 
identified  for  each  project  tjrpe  with 
respect  to  the  total  development  cost 
(TDC). 

(J)  Housing  Rehabilitation.  For 
rehabilitation  projects,  the  maximum 
allowable  expenditure  of  HOME  funds 
shall  be  no  more  than  62.5%  of  the  cost 


of  new  construction  (i.e.,  no  more  than 
62.5%  of  the  TDC)  for  substantial 
rehabilitation  ("substantial"  means  an 
expenditure  of  $25,000  or  more  per 
home)  and  no  more  than  50%  of  the 
TDC  of  new  construction  for  moderate 
rehabilitation.  If  the  HOME  assistance  is 
less  than  20%  of  the  maximimi 
allowable  expenditiu^  of  HOME  funds, 
the  project  receives  3  points;  for  20%  to 
60%,  2  points;  for  61%  to  99%,  1  point. 
If  it  is  100%  of  the  maximum  allowable, 
the  project  receives  0  points.  See  Table 
9. 

[2)  Acquisition,  For  acquisition 
projects,  the  maximum  allowable 
expenditure  of  HOME  funds  shalibe  no 
more  than  62.5%  of  the  cost  of  new 
construction  (i.e.,  no  more  than  62.5% 
of  the  TDC)  if  the  property  has  been 
substantially  rehabilitated  and  no  more 
than  50%  of  the  cost  of  new 
construction  if  the  property  has  been 
moderately  rehabilitated.  If  the  HOME 
assistance  is  less  than  20%  of  the 
maximum  allowable  amount,  the  project 
receives  3  points;  for  20%  to  60%,  2 
points;  for  61%  to  99%.  1  point.  If  the 
HOME  assistance  is  100%  of  the 
maximum  allowable  amount,  the  project 
receives  0  points.  See  Table  9. 

(3)  New  Construction.  For  new 
construction  projects,  the  maximum 
allowable  expenditure  of  HOME  funds 
shall  be  less  than  or  equal  to  100%  of 
the  TDC.  If  the  HOME  assistance 
amoimt  is  less  than  20%  of  the 
maximum  allowable  amount,  the  project 
receives  3  points;  for  20%  to  60%,  2 
points;  for  61%  to  99%,  1  point.  If  the 
HOME  assistance  amount  is  100%  of  the 
maximum  allowable  expenditure  of 
HOME  funds,  the  project  receives  0 
points.  See  Table  9. 


Table  9.— Scoring  Guide 

Cost  effectiveness  test 

0%to  19%(pts.) 

20%  to  60%  (pts.) 

61%  to  99%  (pL) 

100%  (pts.) 

3 

2 

1 

0. 

(ii)  Legal  and  Administrative 
Actions — 10  points  maximum.  All 
policies,  procedures,  standards,  criteria, 
and  planning  documents  necessary  for 
the  type  of  project  proposed  must  be 
included  in  the  documentation  for  the 
project.  Where  rental  housing  is 
envisioned,  this  includes  the  tenant 
selection  requirements  for  rental 
housing  at  24  CFR  954.402(e).  Where 
assistance  for  homeowners  is 
contemplated,  this  includes  the 
requirements  for  rehabilitation  at  24 
CFR  954.307.  If  the  applicant  is  assisting 


homebuyers,  the  applicant  must 
establish  guidelines  determined  by  HUD 
to  be  appropriate  for  the  subsequent 
resale  of  the  housing  units,  required 
under  24  CFR  954.307.  Planning 
documents  must  include  a  discussion  of 
steps  that  will  be  taken  to  ensure 
maintenance  of  housing  quality 
throughout  the  affordability  period.  See 
Table  10.  Points  will  be  awarded  based 
on  the  completeness  of  the  application 
and  sample  documentation  in 
addressing  the  pertinent  factors: 


(A)  Housing  Rehabilitation.  Data 
submitted  must  include  adopted 
rehabilitation  policies,  including 
adopted  rehabilitation  standards  that 
meet  applicable  local  codes  and/or 
ordinances;  maximum  rehabilitation 
cost  per  unit;  rehabilitation  selection 
criteria;  and  project  planning 
docimients. 

(B)  Acquisition.  Data  submitted  must 
include  adopted  standards  for  houses 
that  shall  be  acquired,  including 
maximum  purchase  price  per  unit; 
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participant  selection  criteria,  and 
project  planning  documents. 

(C)  New  Construction.  Data  submitted 
must  include  adopted  standards  for 
construction  that  meet  applicable  or 
local  codes  and  ordinances  and  that 
meet  HUD  prescribed  energy-efficiency 
standards;  maximum  cost  per  unit; 
participant  selection  criteria;  and 
project  planning  documents. 

Table  io.— Scoring  Guide 

Other  legal  and  administrative 


Good  (points) 

Fair  (points) 

Unsatisfac- 
tory  (potnts) 

10 

5 

0 

(iii)  Staffing  Plan — 15  points 
maximum.  The  applicant  must  provide 
a  staffing  plan.  The  plan  must  relate  the 
steps  in  the  project  execution  timetable 
with  the  personnel  skills  required  for 
this  project. 

(AJ  For  a  grantee  administered 
project,  the  staffing  plan  must  identify 
the  key  personnel  skills  and  experience 
requirements  for  the  particular  steps  in 
the  execution  of  this  project,  and  relate 
this  information  to  the  project  timetable, 
i.e.,  during  acquisition,  rehabilitation, 
construction.  In  order  to  be  properly 
rated,  experience  identified  must 
demonstrate  the  ability  of  key  personnel 
in  relation  to  the  tasks  required.  If  an 
applicant  does  not  currently  have 
personnel  which  possess  the  skills  and 
experience  requirements,  the 
application  must  state  how  the 
applicant  intends  to  obtain  persoimel 
which  do  have  the  experience  and 
skills,  and  provide  a  list  of  available 
people  who  do  have  the  necessary 
experience  and  skills.  Resumes  which 
show  the  experience  and  skills  of  these 
people  may  also  be  included  in  the 
application.  A  staffing  plan  which 
relates  tasks,  time,  and  personnel  skills 
will  receive  15  points.  If  the  personnel 
requirements  are  for  individuals  who 
are  experienced  in  the  administration/ 
management  of  programs  which  are 
somewhat  similar  to,  but  not  the  same 
as,  the  proposed  program,  7  points  will 
be  awarded.  Failure  to  submit  a  staffing 
plan  or  the  submission  of  a  plan  which 
identifies  personnel  requirements  for 
individuals  whose  experience  would 
not  have  prepared  them  for  the 
administration/ management  of  the 
proposed  program  will  result  in  the 
award  of  0  points.  Points  will  be 
awarded  in  accordance  with  Table  11 
below. 

(B)  If  the  tribe  has  an  agreement  for 
the  trilnl  IHA  (or  any  other  entity)  to 
implement  the  project,  a  copy  of  the 
agreement  must  be  included,  as  well  as 


a  staffing  plan  of  the  IHA  (or  other 
entity),  which  includes  the  addition  of 
this  project,  and  a  description  of  the 
impact  on  the  entity  due  to 
administering  this  project.  The  staffing 
plan  must  identify  the  key  personnel 
skills  and  experience  requirements  for 
the  particidar  steps  in  the  execution  of 
this  project,  and  relate  this  information 
to  the  project  timetable,  i.e.,  during 
acquisition,  rehabilitation,  construction. 
In  order  to  be  properly  rated,  experience 
identified  must  demonstrate  the  ability 
of  key  personnel  in  relation  to  the  tasks 
required.  A  staffing  plan  which  relates 
tasks,  time,  and  personnel  skills  will 
receive  15  points.  If  the  personnel 
requirements  are  for  individuals  who 
are  experienced  in  the  administration/ 
management  of  programs  which  are 
somewhat  similar  to,  but  not  the  same 
as,  the  proposed  program,  7  points  will 
be  awarded.  Failure  to  submit  a  staffing 
plan  or  the  submission  of  a  plan  which 
identifies  personnel  requirements  for 
individuals  whose  experience  would 
not  have  prepared  them  for  the 
administration/management  of  the 
proposed  program  will  result  in  the 
award  of  0  points.  Points  will  be 
awarded  in  accordance  with  Table  1 1 
below. 


Table  11— Scoring  Guide 

staffing  plan 

Good  (points) 

Fair  (points) 

Unsatisfac- 
tory (points) 

15 

7 

0 

(3)  Leveraging — 30  points  maximum. 

The  third  of  the  three  criteria 
provided  in  24  CFR  954.105  is: 
Leveraging  of  HOME  funds.  Leveraging 
means  using  HOME  funds  to  attract  or 
bring  in  other  dollars.  Leveraging  is  the 
degree  to  which  other  sources  of 
assistance  (including — but  not  limited 
to — loans,  advances,  equity  investments, 
interest  subsidies.  State  funds,  and 
private  contributions)  are  used  in 
conjunction  with  HOME  funds  to  carry 
out  the  proposed  project.  The 
application  must  identify  the  leveraged 
funding  for  the  HOME  project  and 
whether  the  leveraged  funding  will  be 
used  to  pay  for  an  eligible  HOME 
project  cost.  For  example,  a  Bureau  of 
Indian  Afiiairs-funded  road  is  only 
counted  for  leveraging  purposes  iif  it's  a 
site  improvement  and  then  only  to  the 
extent  it  benefits  the  HOME  project 
units  (and  that  amount  becomes  part  of 
the  development  cost).  If  the  proposed 
HOME  project  is  being  funded  with 
resources  other  than  the  HOME  grant, 
the  application  must  identify  those 


resources  and  explain  how  they  will  be 
used.  The  application  may  propose 
some  or  all  of  those  resources  for 
leverage  points.  Proportionate  amounts 
of  each  resource  and  the  HOME  grant 
should  be  expended  at  the  same  time, 
but  if  not,  the  application  must  explain 
why  and  identify  when  the  HOME 
funds  and  the  non-HOME  fimds  will  be 
spent. 

Resources  will  be  counted  for  leverage 
points  only  if  they  are  in  the  possession 
of,  or  legally  obligated  to,  the  applicant 
before  or  within  90  calendar  days  of 
notification  of  grant  award.  For 
example,  the  contribution  of  land, 
goods,  and  services  which  come  in  or 
become  available,  or  the 
prequalification  of  buyers  for  mortgage 
loans  with  a  mortgage  lender,  before  or 
within  90  calendar  days  of  notification 
of  grant  award,  fulfills  this  criterion. 
Contributions  to  a  low-income  housing 
tax  credit  program  (LIHTC)  where  the 
funds  do  not  become  available  to  be 
expended  for  eligible  project  costs  until 
90  calendar  days  after  notification  of 
grant  award  do  not  fulfill  this  criteria. 
The  use  by  the  grantee  of  HOME  grant 
funds  for  acquisition,  rehabilitation,  or 
construction  will  be  conditioned  upon 
the  fulfillinent  of  this  criterion.  If 
fulfillment  does  not  occur,  the  grant  will 
be  withdrawn. 

For  consideration  as  leverage  points, 
applicants  must  not  submit  information 
about  the  category  of  costs  called 
indirect  costs  in  OMB  circular  A-87. 
Such  amounts  are  not  counted  for 
leverage  points. 

The  phrase  "in-kind"  has  been 
removed  for  leveraging  points.  Submit 
information  about  financial  assistance 
for  leverage  points  and  identify  it  as 
land,  goods,  or  services. 

Whether  or  not  leverage  points  are 
awarded,  the  use  of  additional  funding 
to  the  tribe  or  family,  including 
mortgage  loans  and  LIHTC  funding,  is 
encouraged. 

Applicants  must  provide 
docimientation  of  the  amount  and 
sources  of  additional  funds,  including 
mortgage  insurance,  tribal  funds,  private 
contributions,  tribal  contributions 
direcUy  related  to  the  activity  (labor, 
material,  and  equipment,  as  well  as  for 
soft  costs,  e.g.,  architectural  and 
engineering  costs),  which  are  to  be  used 
in  conjunction  with  HOME  funds  to 
carry  out  the  proposed  project. 

Land  alreaay  owned  by  the  tribe  shall 
not  be  counted.  In  the  case  of  land 
donated  by  individuals  or  entities,  it 
will  be  counted  if  the  donation  was 
contingent  upnin  the  receipt  of  the 
HOME  award.  Land  value  will  be 
counted  as  a  contribution  only  to  the 
extent  of  its  appraised  value.  All 
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appraisals  shall  be  in  conformance  with 
established  and  generally  recognized 
appraisal  practices  and  procedures  in 
conmion  use  by  professional  appraisers. 
Donated  services  v<dll  be  accepted, 
provided  that:  first,  the  costs  are 
demonstrated  and  determined  necessary 
and  direcUy  attributable  to  the  actual 
development  of  the  project;  and  second, 
comparable  costs  and  time  estimates  are 
submitted  that  justify  the  costs 
attributable  to  the  donated  services  or 
labor.  Donated  labor  shall  be  valued  at 
a  level  necessary  for  the  work  provided 
and  shall  be  assessed  at  the  skill  level 
of  the  individual(s)  providing  the  labor. 
Donated  labor  on  construction  work  that 
is  otherwise  subject  to  prevailing  wages 
under  24  CFR  954.4(f)  must  meet  the 
requirements  of  §  954.4(f)(2)  or  (3). 

The  amotmts  recognized  as  leverage 
can  include  any  other  Federal  grant  or 
assistance  program.  However,  do  not 
propose  to  use  Indian  Health  Service 
funding  for  leverage  points;  QiS  funding 
is  not  being  made  available  for  HOME 
projects.  Loans  secured  through 
mortgage  loan  insurance  programs  (e.g., 
section  184  loan  guarantee)  may  be 
recognized  as  leverage. 

Points  will  be  awarded  as  presented 
in  Table  12.  Ratio  as  a  percentage  is 
calculated  by  dividing  the  number  of 
dollars  made  available  from  other 
sources  of  assistance  by  the  number  of 
dollars  of  HOME  funds  requested  in  the 
application,  and  multiplying  by  100.  For 
example,  when  one  hundred  (or  more) 
dollars  are  made  available  from  other 
sources  of  assistance  for  each  one 
hundred  dollars  of  HOME  funds 
requested  in  the  application,  the 
maximum  number  of  points  (30)  is 
awarded.  When  sixfy  dollars  are  made 
available  from  other  sources  of 
assistance  for  each  one  hundred  dollars 
of  requested  HOME  funds,  fifteen  (15) 
points  are  earned. 

Table  12.— Scoring  Guide 


Leveraging 

Ratio 

rONnS 

100%  or  more „ 

80%  txrt  less  than  1 00%  

30 
20 

60%  txrt  less  than  80%  

15 

40%  txit  less  than  60%  

10 

20%  but  less  than  40%  „ 

Less  tfian  20% 

5 
0 

(e)  Application  Review  ' 

(1)  Receipt,  eligibility,  correctable 
deficiencies,  and  non-correctable 
deficiencies. 

(i)  Receipt.  Upon  receipt  of  the 
application,  the  Area  ONAP  will  note 
the  date  and  time  and  provide  written 


acknowledgement  to  the  applicant 
indicating  the  date  and  time  the 
application  was  received. 

(ii)  Eligibility.  Each  application  will 
be  screened  at  the  Area  ONAP  for 
eligibilify  requirements.  For  the 
application  to  be  rated  and  ranked,  it 
must  meet  each  eligibilify  requirement. 

(iii)  Correctable  deficiencies.  The 
opportunify  to  correct  a  technical,  non- 
substantive deficiency  is  only  given  for 
those  deficiencies  which  would  not 
affect  the  evaluation  of  the  application. 
Therefore,  only  minor  administrative 
deficiencies  are  correctable.  To  assure 
uniform  treatment,  these  are  limited  to 
a  failure  to  submit  a  certification  with 
the  application  or  failure  to  submit  a 
signed  certification  with  the 
application.  An  applicant  is  not 
permitted  to  improve  its  application  by 
filing  statements  that  address 
substantive  requirements  after  the  due 
date  for  submissions  has  passed.  If  the 
application  has  correctable  deficiencies, 
prior  to  a  final  determination  on 
funding,  the  Area  ONAP  shall  notify  the 
applicant  in  writing  of  the  correctable 
deficiencies  and  require  their  correction 
by  the  applicant  within  14  calendar 
days  of  the  issuance  of  notification. 

(iv)  Non-correctable  deficiencies.  If 
the  application  does  not  include  all  the 
items  identified  as  non-correctable 
eligibilify  requirements,  the  Area  ONAP 
shall  not  request  any  corrections  for 
correctable  deficiencies.  The  Area 
ONAP  shall  set  the  application  aside. 
When  HUD  announces  its  decisions 
concerning  the  funding  competition,  the 
Area  ONAP  shall  notify  the  applicant 
whose  application  did  not  meet  the 
eligibility  re<}uirements. 

(2)  Eligibilify  requirements. 
Completeness  will  be  determined  by  the 
Area  ONAP  as  to  whether  the 
application  includes  all  the  non- 
correctable  items,  properly  prepared 
and  executed,  identified  in  the  Checklist 
of  Eligibilify  Requirements  and 
Application  Submission  Requirements 
under  Appendix  2  of  this  NOFA.  The 
Area  ONAP  screening  does  not  include 
determining  whether  the  application 
meets  the  minimum  point  score 
requirement.  After  screening,  each 
application  which  meets  the  eligibilify 
and  application  submission 
requirements  set  forth  in  this  NOFA  and 
those  which  are  complete  except  for 
correctable  deficiencies  will  be  rated. 

(3)  Rating  and  ranking.  Rating  and 
ranking  of  applications  will  be  carried 
out  by  a  panel  of  HUD  staff.  The  panel 
will  review  and  rate  each  application 
which  meets  the  eligibilify 
requirements.  The  application  ratings 
will  be  used  to  create  an  Initial 
Application  Ranking  List 


(i)  Ranking.  After  the  applications 
from  all  applicants  have  been  rated  by 
the  Area  ONAP  panel  of  HUD  staff, 
projects  will  be  ranked  by  the  scores 
into  a  single  list  There  will  be  a  single 
list  for  each  Area  ONAP.  For  multi- 
project  applications,  each  project  will  be 
rated  and  ranked  individually. 

(ii)  Computation.  Scores  for  ranking 
will  be  carried  out  to  two  decimal 
places  (e.g.,  12.34). 

(4)  Selection.  The  ranking  process 
will  produce  an  ordered  list  of  projects 
that  may  receive  funding.  The  order  is 
established  by  the  number  of  points  the 
project  received  in  the  rating  process. 
The  eligibilify  requirement  for  further 
consideration  will  be  60  out  of  100 
points.  Project  applications  scoring 
lower  than  60  points  will  be  set  aside  as 
non-responsive  and  ineligible.  After 
rating  and  ranking,  applicants  with  the 
highest  scores  wiU  be  selected  and 
offered  awards  to  the  extent  that  funds 
are  available. 

Note:  The  grantee  must  carry  out  an 
environmental  review  before  any  HOME 
funds  are  committed  to  an  activiry  requiring 
such  a  review  (acquisition,  rehabilitation,  or 
new  construction,  generally;  administrative 
costs  are  exempt)  and  obtain  approval  of  its 
request  for  release  of  funds  under  24  CFR 
part  58,  in  accordance  with  24  CFR  954.4. 

(5)  Tie  Breaker.  When  rating  results  in 
a  tie  among  projects,  projects  will  be 
approved  in  the  following  order 

(i)  Those  that  can  be  fully  funded  over 
those  that  cannot  be  fully  funded; 

(ii)  Projects  that  benefit  the  greatest 
niunber  of  very  low-income  and  low- 
income  persons;  and 

(iii)  Projects  that  benefit  the  highest 
percentage  of  the  total  population  of  the 
tribe. 

(6)  Errors.  Area  ONAP  Administrators 
may  make  a  determination  that  an 
arithmetic  error  has^curred  in  the 
rating  or  ranking  of  applications. 
Applicants  may  bring  arithmetic  errors 
in  the  rating  and  ranking  of  applications 
to  the  attention  of  Area  ONAP  within  90 
days  of  being  informed  of  their  score.  If 
an  Area  ONAP  review  determines  that 
there  was  an  arithmetic  error  that 
denied  funding  to  the  applicant,  the 
Area  ONAP  will  construct  a 
hypothetical  distribution  that  would 
have  existed  if  the  error  had  not  been 
made,  and  the  Area  ONAP  will 
determine  what  the  funding  would  have 
been  for  the  applicant  subject  to  the 
funds  that  were  available  at  the  time. 
The  applicant  will  be  funded  out  of 
remaining  funds  in  the  challenged 
round  of  funding,  or  out  of  the  next 
available  round  of  fimding. 
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n.  AppUcatioB  Process 

(a)  Application  Packages 

Although  this  NOFA  provides  the 
public  with  notice  of,  and  salient 
information  about,  the  FY  1997  HOME 
program  for  Indian  applicants,  it  is  the 
application  kit  that  provides  applicants 
with  further  necessary  information  on 
how  to  participate  in  the  program. 
Applicants  should  obtain  a  copy  of  the 
application  kit.  which  includes  copies 
of  required  forms,  from  any  Area  ONAP 
listed  in  Appendix  1. 

(b)  Subxnittal  of  Complete  Application 

Completed  applications  must  be 
submitted  to  the  Area  ONAP  having 
jurisdiction  for  the  applicant  at  the 
address  listed  at  Appendix  1.  The 
application  shall  be  submitted  on  Form 
424  and  shall  be  accompanied  by  all  the 
legal  and  administrative  attachments 
required  by  the  form. 

(c)  Application  Due  Date 

An  applicant  may  submit  an 
application  for  gmnt  assistance  to  the 
Area  ONAP  having  jurisdiction  over  the 
applicant  after  the  publication  of  this 
NOFA  in  the  Federal  Register  but  before 
3:00  F.M.  Area  ONAP  local  time  on  June 
20,  1997.  This  application  deadline  is 
firm  as  to  date  and  hour.  The 
Department  shall  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems.  Facsimile  ("FAX") 
copies  of  applications  will  not  be 
accepted. 

IIL  Findings  and  Certifications 

(a)  Environment 

This  NOFA  provides  funding  under, 
and  does  not  alter  the  environmental 
requirements  of,  regulations  in  24  CFR 
part  954.  Accordingly,  under  24  CFR 
50.19(c)(5),  this  NOFA  is  categorically 
excluded  from  environmental  review 
under  the  National  Enviroimiental 
Policy  Act  of  1969  (42  U.S.C.  4321). 
Applicants  must  comply  with  the 
regidations  in  part  954,  including  the 
environmental  review  requirements  in 
24  CFR  954.4(d). 

(b)  Energy 

Utility  expenses  place  a  heavy  burden 
on  Indian  housing  and  often  cause 
abandonment.  Applicants  are 
encouraged  to  address  this  problem  in 
applications  for  funding.  (Note:  24  CFR 
954.401  provides:  "Newly  constructed 
housing  must  meet  the  current  edition 
of  the  Model  Energy  Code  published  by 


the  Council  of  American  Building 
Officials.")  See  also  24  CFR  85.36(b)(7). 

(c)  Federalism  Impact 

The  General  Counsel,  as  the 
£)esignated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  NOFA  shall  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  govenunent.  The  NOFA  is 
limited  to  providing  funds  to  Indian 
tribes  in  accordance  with  a  program  to 
expand  the  supply  of  affordable 
housing.  As  a  result,  the  NOFA  is  not 
subject  to  review  under  the  order. 

(d)  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  The  Family,  has  determined  that 
the  provisions  of  this  NOFA  have  the 
potential  for  indirect,  although  positive, 
impact  on  family  formation, 
maintenance  and  general  well-being 
within  the  meaning  of  the  Order.  The 
NOFA  provides  funds  to  Indian  tribes  in 
accordance  with  a  program  to  expand 
the  supply  of  affordable  housing.  To  the 
extent  that  housing  for  families  is 
increased,  the  impact  on  the  family  is 
indirect  and  beneficial.  Accordingly,  no 
further  review  is  considered  necessary. 

(e)  Section  102  of  the  HUD  Reform  Act 

Documentation  and  Public  Access 
Requirements;  Applicant/Recipient 
disclosures: 

Documentation  and  public  access 
requirements.  HUD  shall  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  shall  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  shall 
be  made  available  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition.  HUD  shall  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis.  (See  24 
CFR  4.7  and  the  notice  published  in  the 
Federal  Register  on  January  16, 1992 
(57  FR  1942),  for  further  information  on 
these  documentation  and  public  access 
requirements.) 


Disclosures.  HUD  shall  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
shall  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — shall  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  part  4  subpart 
A.  and  the  notice  published  in  the 
Federal  Register  on  January  16,  1992 
(57  FR  1942).  for  further  information  on 
these  disclosure  requirements.) 

(f)  Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a)  is 
codified  at  24  CFR  part  4  subpart  B.  Part 
4  subpart  B  applies  to  the  funding 
competition  announced  today.  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD's  Ethics  Law  Division  (202) 
708-3815.  (This  is  not  a  toll-free 
number.)  For  HUD  employees  who  have 
specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  HUD, 
the  employee  should  contact  the 
appropriate  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

Prohibition  Against  Lobbying 
Activities.  Section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriation  Act  for  Fiscal 
Year  1991,  31  U.S.C.  Section  1352  (the 
Byrd  Amendment),  which  is 
implemented  in  regulations  at  24  CFR 
part  87,  prohibits  applicants  for  Federal 
contracts  and  grants  bom  using 
appropriated  funds  to  attempt  to 
influence  Federal  Executive  or 
legislative  officers  or  employees  in 
connection  with  obtaining  such 
assistance,  or  with  its  extension. 
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continuation,  renewal,  amendment  or 
modification.  The  Byrd  Amendment 
applies  to  the  funds  that  are  the  subject 
of  this  NOFA.  Therefore,  applicants 
must  file  a  certification  stating  that  they 
have  not  made  and  will  not  make  any 
prohibited  payments  and,  if  any 
payments  or  agreement  to  make 
payments  of  nonappropriated  funds  for 
these  purposes  have  been  made,  a  form 
SF-LLL  disclosing  such  payments  must 
be  submitted.  IHAs  established  by  an 
Indian  tribe  as  a  result  of  the  exercise  of 
the  tribe's  sovereign  power  are  excluded 
from  coverage  of  the  Byrd  Amendment, 
but  IHAs  established  under  State  law 
are  not  excluded  from  the  statute's 
coverage. 


(g)  Section  3 

24  CFR  part  135.  Economic 
Opportunities  for  Low  and  Very  Low 
Income  Persons.  All  applicants  are 
herein  notified  that  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  and  the  regulations  in  24  CFR  part 
135  are  applicable  to  funding  awards 
made  under  this  NOFA.  One  of  the 
purposes  of  the  assistance  is  to  give  to 
the  greatest  extent  feasible,  and 
consistent  with  existing  Federal,  State, 
and  local  laws  and  regulations,  job 
training,  employment,  contracting  and 
other  economic  opportunities  to  section 
3  residents  and  section  3  business 
concerns.  Applicants  that  receive  Indian 
HOME  Program  assistance  which 
exceeds  $200,000  for  housing 


rehabilitation  or  new  construction  shall 
comply  with  the  procedures  and 
requirements  of  this  part  to  the        ^ 
maximum  extent  consistent  with,  but 
not  in  derogation  of,  compliance  with 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)). 

Catalog  of  Federal  Domestic  Assistance 

(The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.239.) 

Authority:  42  U.S.C.  3535(d)  and  12701- 
1^839. 

Dated:  April  2, 1997. 

Kevin  Emannel  Marchman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 


Appendix  1  .—LIST  of  Local  Offices  of  Native  American  Programs 


Trit>es  located 


East  of  the  Mississippi  River,  Minnesota  and 
Iowa. 

Louisiana,   Missouri,   Kansas,  Oklahoma,   and 

Texas  (except  for  Isleta  del  Sur). 
Colorado,  Montana,  Netxaska,  North  Dakota, 

South  Dakota,  Utah,  and  Wyoming. 
Arizona,  California,  New  Mexico,  Nevada,  and 

Isieta  del  Sur  in  Texas. 


Idaho,  Oregon,  and  Washington 
Alaska  


Area  ONAP  address 


Eastern/Woodlands  Offk»  of  Native  American  Programs,  5P,  Metcalfe  Federal  BuikSng,  77 
West  Jackson  Boulevard.  Chicago,  lUinois  60604-3507,  (312)  886-^4532  or  (800)  735-3239. 
TDD  Numbers:  1-800-927-9275  or  312-886-^741. 

Southern  Plains  Office  of  Native  American  Programs,  6.IPI,  500  West  Main  Street,  Suite  400, 
Oklahoma  City,  Oklahoma  73102,  (405)  563-7525. 

Northern  Plains  Office  of  Native  American  Programs,  8P,  First  Interstate  Tower  North.  633 
17th  Street,  Denver,  Colorado  80202-3607,  (303)  672-5457.  TDD  Number:  303-844-6158. 

Southwest  Office  of  Native  American  Programs,  9EPID,  Two  Arizona  Center,  400  North  Fifth 
Street,  Suite  1650,  Phoenix.  Arizona  86004-2361,  (602)  379-4197,  TDD  Number  602- 
379-^M61 , 
or 

Albuquerque  Divison  of  Native  American  Programs,  9EPID,  Altxjquerque  Plaza.  201  3rd 
Street,  NW.  Suite  1830.  Albuquerque,  New  Mexico  87102-3368,  (505)  766-1372. 

Northwest  Offne  of  Native  American  Programs,  10PI,  909  First  Avenue,  Suite  200,  Seattle, 
Washington  98104-1000,  (206)  220-6271,  TDD  Number  (206)  220-5185. 

Alaska  Office  of  Native  American  Programs,  10.1  PI,  949  East  36th  Avenue,  Suite  401,  An- 
chorage, Alaska  99508-4399.  (907)  271-4603,  TDD  Number:  (907)  271-4328. 


Appendix  2— Checklist  of  Eligibility 
Requirements  and  Application 
Submission  Requirements 

Applications  must  meet  the 
requirements  in  (1)  and  (2),  below. 
Except  for  the  certifications  in  (2)(iii) 
and  (2)(iv),  these  requirements  are  non- 
correctable  after  the  closing  of  the 
application  submission  period. 

(1)  Each  application  must  be: 

(i) From  an  eligible  applicant. 

(ii) If  the  applicant  proposes  to 

involve  its  IHA,  the  MA  must  not  have 
been  disqualified  for  funding  of  new 
projects,  as  determined  in  accordance 
with  24  CFR  905.135.  (A  resolution  may 
be  attached  which  authorizes  another 
entity,  e.g.,  a  housing  authority,  to 
prepare  the  application  on  behalf  of  the 
tribe;  however,  the  tribe  must  be  the 
applicant  and  sign  the  appUcation.) 

(iii) There  is  no  information  to 

indicate  that  the  eligible  applicants  and 
involved  IHA  lack  the  administrative 
capacity  to  undertake  the  project 
proposed. 


(iv). 


For  one  or  more  Indian 


HOME  Program  eligible  projects. 

(v) For  not  more  than  a  $2.0 

million  grant. 

(vi) For  a  grant  amount  not  in 

excess  of  115%  of  the  maximum  per- 
unit  subsidy  amount  (24  CFR  954.400). 

The  maximum  per-imit  subsidy 
amount  is  the  total  development  cost 
standard  for  the  area.  Maximum 
allowable  Total  Development  Costs 
("TDCs")  are  established  by  location 
and  by  unit  size  (size  is  expressed  as 
number  of  bedrooms).  Maximum 
allowable  TDCs  are  available  from  the 
Area  ONAP  for  each  applicant 
community.  To  determine  whether  the 
HOME  grant  amount  requested  satisfies 
this  limitation,  multiply  the  maximum 
allowable  TDC  for  each  size  by  the 
proposed  number  of  units,  add  the 
products,  multiply  by  115%,  and 
compare  the  result  to  the  HOME  grant 
amount  requested.  The^rant  amount 
request  may  not  be  more  than  this 
amount 


(vii). 


Submitted  with  an 


original  and  one  copy. 

(viii) From  an  applicant  with 

not  more  than  one  HOME  grant.  An 
application  from  an  applicant  with  two 
or  more  HOME  grants  that  are  not 
closed  out  pursuant  to  the  requirements 
of  §  954.504  will  be  set  aside  and  not 
rated. 

(2)  Each  application  must  contain  the 
following: 

(i) Transmittal  Letter. 


(ii). 


Standard  Fonn-424, 


Application  for  Federal  Assistance. 
Complete  side  one  only.  Name  of  the 
eligible  applicant,  e.g.,  a  tribe  or  an 
autiiorized  Tribal  organization,  must  be 
in  field  5,  legal  applicant.  A  ^solution 
may  be  attached  which  authorizes 
another  entity,  e.g.,  a  housing  authority, 
to  prepare  the  application  on  behalf  of 
the  eligible  applicant;  however,  the 
eligible  applicant  must  be  the  applicant 
and  sign  the  application.  The  Catalog  of 
Federal  Domestic  Assistance  identifies 
this  program  as  program  number  14.239. 
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(iii) 


Form  HUD-4126.  which 


contains  the  following  certifications: 

(A)  A  certification  mat  the  applicant 
shall  comply  with  the  acquisition  and 
relocation  requirements  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  implementing  regulations  at 
49  CFR  part  24  and  the  requirements  of 
24  CFR  954.4. 

(B)  A  certification  that  the  applicant 
shall  use  HOME  funds  in  compliance 
with  all  the  requirements  of  24  CFR  part 
954.  the  Indian  HOME  program  final 
lule. 

(C)  Drug-fiee  workplace.  The 
certification  with  regard  to  the  drug-free 
workplace  required  by  24  CFR  part  24, 
subpart  F. 

(D)  Debarment.  The  certification  that 
neither  the  applicant  nor  its  principals 
are  presently  excluded  from 
participation  in  any  HUD  programs,  as 
required  by  24  CFR  part  24. 

(E)  Audits.  A  certification  that  the 
applicant  does  not  have  an  outstanding 
Indian  HOME  or  ICDBG  obligation  to 
HUD  that  is  in  arrean,  or  it  has  agreed 
to  a  repayment  schedule.  A  certification 
that  the  applicant  does  not  have  an 
overdue  or  unsatisfactory  response  to  an 
audit  finding(s). 

(F)  Fire  Safe^.  A  certification  that  the 
applicant  shall  comply  with  the 
requirements  of  the  Fire  Authorization 
Administration  Act  of  1992  (Pub.  L. 
102-522). 


(G)  Economic  Opportunities  for  Low- 
Income  and  Very  Low-Income  Persons. 
A  certification  that  the  applicant  shall 
comply  with  the  requirements  of 
Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  and  the 
regulations  in  24  CFR  part  135  to  the 
maximum  extent  consistent  with,  but 
not  in  derogation  of.  compliance  with 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)). 

(iv) Drug-fi«e  workplace.  In 

order  to  fulfill  OMB  requirements,  a 
separate,  complete  text  certification 
with  regard  to  the  drug-free  workplace 
required  by  24  CFR  part  24,  subpart  F. 

(v) Form  HUD-2880, 

Applicant/Recipient  Disclosure/Update 
Report,  as  required  under  subpart  A  of 
24  CFR  part  4,  Accountability  in  the 
Provision  of  HUD  Assistance. 

(vi) Form  HUD-4121-I,  Indian 

HOME  Program  Grants.  Comprehensive 
Approach;  component  that  addresses 
the  Comprehensive  Approach  For 
Expanding  The  Supply  Of  Affordable 
Housing.  Indian  tribes  are  not  required 
to  submit  a  Comprehensive  Housing 
Affordability  Strategy  (CHAS),  a  Tribal 
Housing  Plan,  or  a  housing  strategy  to 
receive  HOME  funds.  However,  the 
application  must  demonstrate  how  the 
proposed  project  will  contribute  to^ 
comprehensive  approach  for  expanding 
the  supply  of  affordable  housing  yn 
members  of  the  Indian  tribe.        ' 


k 


(vii) 


Form  HUD-4122-I,  Indian 

HOME  Program  Grants.  Project 
Summary;  component  that  addresses  the 
summary  description  of  the  proposed 
project. 

(viii) Operation  Plan.  All 

proposed  projects  that  shall  be  operated 
as  rental  projects  MUST  include  a 
management  and  maintenance  plan  and 
a  staffing  plan  for  these  functions.  An 
agreement  with  the  tribal  IHA  to  manage 
the  units  is  not  sufficient  as  a 
management  and  maintenance  staffing 
plan;  the  IHA  must  include  projected 
staffing  to  carry  out  these  functions. 

(ix) Form  HUD-4125-I,  Indian 

HOME  Program  Grants.  Implementation 
Schedule. 


(x). 


Form  HUD-4123-I,  Indian 


HOME  Program  Grants.  Cost  Sunmiary. 

(xi) Project  location  map. 

(xii) Components  that  address 

the  selection  criteria.  The  applicant 
must  provide  a  narrative  and  supporting 
docimiei^tation  that  are  responsive  to 
the  selection  criteria  of  sections  I.(d)(l), 
(2),  and  (3)  of  this  NOFA.  This  includes, 
but  is  not  limited  to,  a  description  of 
how  the  HOME  funds  shall  be  used,  and 
the  various  kinds  of  information  that  are 
necessary  in  order  to  apply  the  selection 
criteria  and  rating  factors. 

(FR  Doc.  97-9306  Filed  4-10-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  357 

Regulations  Governing  Book-Entry 
Treasury  Bonds,  Notes  and  Bills 

agency:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 
action:  Final  rule. 

summary:  This  final  rule  amends  31 
CFR  part  357,  the  general  regulations 
governing  book-entry  Treasury 
securities,  to  provide  a  new  schedule  for 
the  provision  of  a  statement  of  account 
and  to  provide  for  the  provision  of  a 
confirmation  notice  to  the  TREASURY 
DIRECT  investor.  This  rule  also 
provides  that  the  statement  of  account 
and  confirmation  notice  may  be  sent  by 
electronic  means.  The  change  will 
benefit  the  TREASURY  DIRECT  investor 
by  ensuring  that  each  investor  will 
receive  a  statement  of  accoimt  at  least 
yearly.  The  confirmation  notice  will 
also  benefit  the  investor  by  providing 
notification  of  a  change  in  an  account 
master  record,  notification  upon  the 
scheduling  or  canceling  of  a 
reinvestment  and  by  confirming  the 
interest  that  an  investor  has  earned  on 
an  inflation  indexed  security. 
DATES:  Effective  on  March  10.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Parker,  Director.  Division  of 
Securities  Systems,  Bureau  of  the  Public 
Debt  (304)  480-7761;  Susan  Klimas, 
Attorney-Adviser,  Office  of  the  Chief 
Counsel.  Biireau  of  the  Public  Debt  (304) 
480-5192. 

SUPPLEMENTARY  INFORMATION:  A  revised 
timetable  has  been  created  to  provide 
the  TREASURY  DIRECT  investor  a 
statement  of  account,  which  contains 
detailed  information  about  the 
investor's  TREASURY  DIRECT  account. 
Such  statement  will  be  sent  upon  the 
establishment  of  an  account  master 
record,  upon  a  change  in  the  securities 
portfolio,  at  an  owner's  request,  or  if  it 
is  determined  on  December  31  that  an 
owner  has  not  received  a  statement  of 


accoimt  for  that  ciurent  calendar  year. 
In  addition  to  the  revised  timetable  for 
the  statement  of  account,  this 
amendment  provides  that  the  investor 
will  be  sent  a  confirmation  notice  upon 
a  change  in  an  account  master  record, 
the  scheduling  or  cancellation  of  a 
reinvestment,  or  to  confirm  the  interest 
earned  on  a  Treasury  Inflation  Indexed 
Security.  In  addition,  this  amendment 
will  permit  such  statement  and  notice  to 
be  sent  by  electronic  means. 

Procedural  Requirements 

It  has  been  determined  that  this  final 
rule  does  not  meet  the  criteria  for  a 
"significant  regulatory  action,"  as 
defined  in  Executive  Order  1 2866. 
Therefore,  the  regulatory  review 
procedures  contained  therein  do  not 
apply. 

This  final  rule  relates  to  matters  of 
public  contract  and  procedures  for  U.S. 
securities.  Accordingly,  pursuant  to  5 
U.S.C.  553(a)(2),  the  notice,  public 
comment  and  delayed  effective  date 
provisions  of  the  Administrative 
Procedure  Act  do  not  apply.  As  no 
notice  of  proposed  rulemaking  is 
required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601. 
et  seq.)  do  not  apply. 

There  are  no  new  collections  of 
information  contained  in  this  final  rule. 
Therefore,  the  Paperwork  Reduction  Act 
(44  U.S.C.  3504(h))  does  not  apply. 

List  of  Subjects  in  31  CFR  Part  357 

Banks,  Banking.  Bonds,  Federal 
Reserve  System,  Government  securities. 

Dated:  April  4, 1997. 
Gerald  Murphy. 

Fiscal  Assistant  Secretary. 

For  the  reasons  set  out  in  the 
preamble.  31  CFR  Part  357  is  amended 
as  follows: 

PART  357— GENERAL  REGULATIONS 
GOVERNING  BOOK-ENTRY 
TREASURY  BONDS,  NOTES  AND 
BILLS 

1.  The  authority  citation  for  Part  357 
continues  to  read  as  follows: 


Authority:  31  U.S.C.  Chapter  31,  5  U.S.C. 
301  and  12  U.S.C.  391. 

2.  Section  357.20  is  amended  to  revise 
paragraph  (e),  to  redesignate  paragraph 
(f)  as  paragraph  (g),  and  to  add  a  new 
paragraph  (f)  to  read  as  follows: 


§357.20 
DIRECT. 


Securities  account  in  TREASURY 


(e)  Statement  of  account.  The 
Department  shall  send  a  statement  of 
account  (statement): 

(1)  Upon  the  establishment  of  an 
account  master  record; 

(2)  Upon  a  change  in  the  securities 
portfolio; 

(3)  At  an  owner's  request;  or 

(4)  Upon  the  determination  on 
December  31  that  an  owner  has  not 
received  a  statement  of  account  for  that 
current  calendar  year. 

*  *  *  The  statement  may  be  sent  to 
the  correspondence  address  designated 
in  the  accoimt  master  record,  or  may  be 
sent  by  electronic  means. 

***** 

(f)  Confirmation  notice.  The 
Department  shall  send  a  confirmation 
notice  (notice): 

(1)  Upon  a  change  in  an  accoimt 
master  record; 

(2)  Upon  scheduling  or  canceling  a 
reinvestment;  or 

(3)  To  confirm  the  interest  earned  on 
a  "Treasury  Inflation  Indexed  Security. 
The  notice  shall  contain  information 
regarding  the  account  as  of  the  date  of 
such  confirmation.  The  notice  may  be 
sent  to  the  correspondence  address 
designated  in  the  account  master  record, 
or  may  be  sent  by  electronic  means.  All 
changes  reflected  in  paragraph  (f)  (1) 
and  (2)  of  this  section  will  be  included 
in  the  next  regularly  scheduled 
statement  of  account.  See  paragraph  (e) 
of  this  section  for  the  statement 
schedule. 

[FR  Doc.  97-9332  Filed  4-10-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Number  84.3088] 

Offic*  of  Educational  Research  and 
Improvement  (OERI) — Education 
Research  and  Development  Centers 
Program  (Center  on  Policy  arNl 
Teaching  ExceilerK»);  Notice  Inviting 
Applications  for  a  New  Award  for 
Fiscal  Year  (FY)  1997 

Purpose  of  Pro-am:  To  support  a 
national  research  and  development 
center  to  carry  out  sustained  research 
that  will  lead  to  improvements  in 
policymaking  and  policies  to  support 
excellence  in  teaching. 

Eligible  Applicants:  Institutions  of 
higher  education,  institutions  of  higher 
education  in  consort  wnth  public 
agencies  or  private  nonprofit 
organizations,  and  interstate  agencies 
established  by  compact  that  operate 
subsidiary  bodies  established  to  conduct 
postsecondary  educational  research  and 
development. 

Deadline  for  Receipt  of  Applications: 
June  6, 1997. 

NotB:  All  applicationa  must  be  received  on 
or  before  that  date.  This  requirement  takes 
exception  to  EDGAR.  34  CFR  75.102.  In 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  it  is  the 
practice  of  the  Secretary  to  offer  interested 
parties  the  oppHDrtuoity  to  comment  on 
proposed  regulations.  However,  this 
amendment  makes  procedural  changes  only 
and  does  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
proposed  rulemaking  is  not  required. 

Applications  Available:  April  17, 
1997 

Estimated  Available  Funds:  The 
estimated  funding  level  over  the  five- 
year  project  period  for  the  national 
research  center  on  policy  and  teaching 
excellence  is  $1,500,000  each  year. 
Actual  funding  will  depend  upon  the 
availability  of  funds  and  needs  as 
reflected  in  the  approved  application. 

Estimated  Number  of  Awards:  1. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  CEIX^AR)  in 
34  CFR  Parts  74,  75,  77,  80,  81,  82,  85, 
and  86;  and  (b)  the  regulations  in  34 
CFR  Part  700. 

Priority:  The  absolute  priority  in  the 
notice  of  final  priority  and  post-award 
requirements  for  this  program^s 
published  elsewhere  in  this  issue  of  the 
Federal  Register  apply  to  this 
competition. 


Selection  Criteria 

(a)  The  Secretary  uses  the  selection 
criteria  in  20  U.S.C.  6031(c)(3)(E)  (iHvi) 
and  34  CFR  700.30(e)  to  evaluate 
applications  for  new  grants  under  this 
proeram. 

(d)  (1)  The  Secretary  has  incorporated 
the  statutory  selection  criteria  into  the 
criteria  established  under  34  CFR 
700.30.  The  statutory  criteria  are: 
(3)(ii)(C),  (4)(ii)(D),  (4)(ii)(E),  (5)(ii)(D), 
(5)(u)(E),  and  (5)(ii)(F). 

(2)  The  maximum  score  for  each  ^ 
criterion  is  indicated  in  parentheses  (34 
CFR  700.3(c)). 

(3)  The  mmcimiim  score  for  all  of 
these  criteria  is  100  points. 

(c)  The  criteria. 

(1)  National  Significance.  (30  points) 
(i)  The  Secretary  considers  the 

national  significance  of  the  proposed 
project. 

(ii)  In  determining  the  national 
significance  of  the  proposed  project,  the 
Secretary  considers  the  follq^dng 
factors: 

(A)  The  importance  of  the  problem  or 
issue  to  be  addressed. 

(B)  The  potential  contribution  of  the 
project  to  increased  knowledge  or 
understanding  of  educational  problems, 
issues,  or  effective  strategies. 

(C)  The  potential  contributiq^  of  the 
project  to  the  development  and 
advancement  of  theory  and  knowledge 
in  the  field  of  study. 

(D)  The  nature  oi  the  products  (such 
as  information,  materials,  processes,  or 
techniques)  likely  to  result  from  the 
project  and  the  potential  for  their 
effieictive  use  in  a  variety  of  other 
settings. 

(2)  Quality  of  the  Project  Design.  (30 
points) 

(i)  The  Secretary  considers  the  quality 
of  the  design  of  the  proposed  project. 

(ii)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  follo%ving 
factors: 

(A)  Whether  there  is  a  conceptual 
framework  underlying  the  proposed 
activities  and  the  quality  of  that 
framework. 

(B)  Whether  the  proposed  activities 
coiistitute  a  coherent,  sustained  program 
of  research  and  development  in  the 
field,  including  a  substantial  addition  to 
an  ongoing  line  of  inauiry. 

(C)  The  extent  to  wnich  the  research 
design  includes  a  thorough,  high-quality 
review  of  the  relevant  literature,  a  high- 
quality  plan  for  research  activities,  and 
use  of  appropriate  theoretical  and 
methodological  tools,  including  those  of 
a  variety  of  disciplines,  where 
appropriate. 

(D)  The  quality  of  the  plan  for 
evaluating  the  functioning  and  impact 


of  the  project,  including  the  objectivity 
of  the  evaluation  and  the  extent  to 
which  the  methods  of  evaluation  are 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  project. 

(3)  Quality  and  Potential 
Contributions  of  Personnel.  (20  points) 

(i)  The  Secretary  considers  the  quality 
and  potential  contributions  of  personnel 
for  the  proposed  project. 

(ii)  In  determining  the  quality  and 
potential  contributions  of  personnel  for 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(A)  The  qualifications,  including 
training  and  experience,  of  the  project 
director  or  principal  investigator. 

(B)  The  qualifications,  including 
training  and  experience,  of  key  project 
personnel. 

(C)  Whether  the  applicant  has 
assembled  a  group  of  high  quality 
researchers  sufficient  to  achieve  the 
mission  of  the  center. 

(4)  Adequacy  of  Resoufces.  (10  points) 
(i)  The  Secretary  considers  the 

adequacy  of  resources  for  the  proposed 
project. 

(ii)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  adequacy  of  support  from  the 
lead  applicant  organization. 

(B)  The  relevance  and  commitment  of 
each  partner  in  the  project  to  the 
implementation  and  success  of  the 
project.  * 

(C)  Whether  the  costs  are  reasonable 
in  relation  to  the  objectives,  design,  and 
potential  significance  of  the  project. 

(D)  Whether  the  proposed 
organizational  structure  and 
arrangements  will  facilitate  achievement 
of  the  mission  of  the  center. 

(E)  Whether  the  directors  and  support 
staff  will  devote  a  majority  of  their  time 
to  the  activities  of  the  center. 

(5)  Quality  of  the  Management  Plan. 
(10  points) 

(i)  The  Secretary  codSiders  the  quality 
of  the  management  plan  of  the  proposed 
project. 

(ii)  In  determining  the  quality  of  the 
management  plan  of  a  proposed  project, 
the  Secretary  considers  the  following 
factors: 

(A)  The  adequacy  of  the  management 
*  plan  to  achieve  the  objectives  of  the 

project,  including  the  specification  of 
staff  responsibility,  timelines,  and 
benchmaAs  for  accomplishing  project 
tasks. 

(B)  The  adequacy  of  plans  for 
ensuring  high-quality  products  and 
services. 

(C)  How  the  applicant  will  ensure  that 
a  diversity  of  perspectives  are  brought  to 
bear  in  the  operation  of  the  project. 


including  those  of  parents  and  teachers, 
where  appropriate. 

(D)  Whether  there  is  substantial  staff 
commitment  to  the  work  of  the  center. 

(E)  The  contributions  of  primary 
researchers  (other  than  researchers  at 
the  proposed  center)  and  the 
appropriateness  of  such  researchers' 
experiences  and  expertise  in  the  context 
of  the  proposed  center  activities,  and 
the  adequacy  of  such  primary 
researchers'  time  and  commitment  to 
achievement  of  the  mission  of  the 
center. 

(F)  The  manner  in  which  the  results 
of  the  education  research  will  be 
disseminated  for  further  use,  including 
how  the  center  will  work  with  the 
Office  of  Reform  Assistance  and 
Dissemination. 

For  Applications  or  Information 
Contact:  Ron  Anson,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
N.W.,  Washington,  D.C.  2020&-5510. 
Telephone:  (202)  219-2214.  Internet 

address:  (ron anson@ed.gov). 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportimities,  including  copies 
of  application  notices  or  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
''  the  noUce  published  in  the  Federal 
Register. 

Program  Anthority:  20  U.S.C. 
6031(c)(l)(B)(i). 

Dated:  April  7, 1997. 
Ramon  C  Cortines, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 
IFR  Doc.  97-9314  Filed  4-10-97;  8:45  am] 
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SUMMARY:  The  Secretary  announces  a 
final  priority  under  the  Educational 
Research  and  Development  Centers 
Program.  The  Secretly  takes  this  action 
to  support  research  on  policymaking 


and  policy  structiires  to  achieve 

excellence  in  teaching. 

EFFECTIVE  DATE:  This  priority  takes  effect 

on  May  12, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 

Anson,  U.S.  IDepartment  of  Education. 

555  New  Jersey  Avenue.  NW., 

Washington,  DC  20208-5510. 

Telephone:  (202)  219-2214.  Internet: 

(ron anson@ed.gov).  Individuals  who 

use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPI.EMENTARY  INFORMATION:  The  Office 
of  Educational  Research  and 
Improvement,  authorized  under  Title  DC 
of  Public  Law  103-227,  (20  U.S.C.  6001 
et  seq.)  supports  educational  research 
and  development  activities.  The 
National  Institute  on  Educational 
Governance,  Finance,  Policy-Making, 
and  Management  is  one  of  five  research 
institutes  that  carry  out  coordinated  and 
comprehensive  programs  of  research, 
development,  evaluation,  and 
dissemination  activities  designed  to 
provide  research-based  leadership  for 
the  improvement  of  education. 

The  National  Institute  on  Educational 
Governance,  Finance,  Policy-Making, 
and  Management  supports  a  range  of 
research,  development,  and 
dissemination  activities  focused  on  core 
issues  in  education.  Activities  are 
carried  out  by  national  research  and 
development  centers,  field-initiated 
studies,  and  a  variety  of  directed 
research,  development,  and 
dissemination  activities. 

The  Secretary  believes  that  increasing 
the  capacity  of  the  nation's  education 
system  to  improve  the  quality  of 
education  depends  on  knowledge 
generated  by  an  enduring  program  of 
education  research  and  development 
Knowledge  gained  from  education 
research  and  development  can  help 
guide  the  national  investment  in 
education  and  support  local  and  State 
improvement  efforts.  The  final  priority 
for  research  on  policy  and  teaching 
excellence  is  for  a  research  and 
development  center  to  be  supported  by 
the  National  Institute  on  Educational 
Governance,  Finance,  Policy-Making, 
and  Management. 

Because  they  carry  out  sustained,  long 
term  research  and  development,  centers 
are  a  primeuy  mechanism  for  pursuing 
new  knowledge  about  education.  Center 
awards  are  made  to  institutions  of 
higher  education,  institutions  of  higher 
education  in  consort  with  public 
agencies  or  non-profit  organizations, 
and  interstate  agencies  established  by 


compact  that  operate  subsidiary  bodies 
to  condifct  postsecondary  education 
research  and  development. 

Prior  to  this  announcement  and  in 
conjunction  with  planning  for 
Educational  Research  and  Development 
Center  competitions  in  fiscal  year  1996, 
OERI  engaged  in  a  series  of  meetings, 
regional  hearings,  and  Federal  Register 
notices  that  solicited  advice  from 
parents,  teachers,  administrators, 
policy-makers,  business  people, 
researchers,  and  others  to  identify  the 
most  needed  research  and  development 
activities.  Following  these  activities  and 
subsequent  research  priorities  planning 
meetings  in  which  OERI  engaged,  tl^* 
Secretary  published  a  notice  of      ^^ 
proposed  priority  in  the  Federal 
Re^ster  on  February  18, 1997  (62  FR 
7218)  for  a  national  educational 
research  and  development  center  that 
would  carry  out  sustained  research  and 
development  to  address  problems  and 
issues  related  to  policy  and  teaching 
excellence.  Written  public  comments 
were  to  be  submitted  to  the  Secretary  by 
March  20. 1997. 

The  Secretary  reviewed  the  written 
public  comments  and  made  no  changes 
to  the  proposed  priority.  The  reasoning 
for  this  decision  is  explained  in  the 
Appendix  to  this  notice. 

Analysis  of  Comments  and  Changtm 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  eight  parties  submitted 
written  comments.  An  analysis  of  the 
comments  is  published  as  an  appendix 
to  this  notice  of  final  priority.  Major 
issues  are  grouped  according  to  subject 
Technical  and  other  minor  changes  and 
suggested  changes  the  Secretary  is  not 
legally  authorized  to  make  under  the 
applicable  statutory  authority  are  not 
addressed. 

Absolute  Priorit3r:  Policy  and  Teaching 
Excellence 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  only  one 
application  that  meets  the  priority  listed 
below.  Funding  this  priority  will 
depend  on  the  availability  of  funds  and 
the  quality  of  applications  received.  The 
Secretary  supports  a  national  research 
and  development  center  on  research  on 
policy  and  teaching  excellence. 

(A)  This  center  must — 

(1)  Conduct  a  coherent,  sustained 
program  of  research  and  development  to 
address  problems  emd  issues  of  national 
signific^pce  in  the  specific  priority  area, 
using  a  well-conceptualized  and 
theoretically  sound  framework; 
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(2)  Contribute  to  the  development  and 
advancement  of  theory  in  the  specific 
priority  area; 

(3)  Conduct  scientifically  rigorous 
studies  capable  of  generating  findings 
that  contribute  substantially  to 
imderstanding  the  field; 

(4)  Conduct  work  of  sufBcient  size, 
scope,  and  duration  to  produce 
definitive  guidance  for  improvement 
efforts  and  future  research; 

(5)  Address  issues  of  both  equity  and 
excellence  in  education  for  all  students 
in  the  specific  priority  area;  and 

(6)  Document,  report,  and  disseminate 
information  about  its  research  findings 
and  other  accomplishments  in  ways  that 
will  facilitate  effective  use  of  that 
information  by  decisioimiakers  and 
others  as  appra|>riate. 

(B)  In  canyipg  out  its  program  of 
work,  the  c^ner  must  also: 

(1)  Conduct  research  and 
development  on  the  full  range  of  policy 
issues  relevant  to  teaching  excellence 
and  other  associated  policy  issues; 

(2)  Conduct  a  program  of  research  and 
development  that  will  aid  policymakers 
throughout  the  Nation  at  all  levels  of 
government  and  at  all  levels  of  the 
educational  system  to  improve  policies 
and  policy  decisions,  as  well  as  policy 
formulation.  Implementation,  and 
evaluation  processes,  in  order  to  achieve 
the  goal  of  teaching  excellence  and 
ensure  continuous  efforts  related  to  that 
goal; 

(3)  Examine  the  effects  that  different 
policies  for  fostering  or  sustaining 
teaching  excellence,  or  both,  have  on 
continuous  school  improvement, 
teacher  performance,  and  student 
learning; 

(4)  Examine  the  interactions  of 
various  policies  affecting  teacher 
performance  and  teaching  excellence 
and  the  costs  and  benefits  of  different 
policies; 

(5)  Examine  the  role  of  policy 
coordination  and  alignment  in  the 
creation  of  an  overall  policy  structure 
that  supports  excellence  in  teaching; 
and 

(6)  If  appropriate,  investigate 
education  policies  in  other  nations  as 
they  relate  to  and  can  inform  education 
policies  in  the  United  States. 

Post-Award  Requiiemeiits 

The  Secretary  establishes  the 
following  post-award  requirements 
consistent  with  the  Educational 
Research,  Development,  Dissemination 
and  Improvement  Act  of  1994.  A  grantee 
receiving  a  center  award  must: 

(a)  Collaborate  with  OERI  and 
appropriate  clients  in  identifying 
significant  new  issues  and  provide  OERI 
%vith  information  about  center  projects 


and  products  and  other  appropriate 
research  information  so  that  OERI  can 
monitor  center  progress  and  maintain  its 
inventory  of  funded  research  projects. 
This  information  must  be  provided 
through  media  that  include  an 
electronic  network; 

(b)  Reserve  five  percent  of  each 
budget  period's  funds  to  support 
activities  that  fall  within  the  center's 
priority  area,  are  designed  and  mutually 
agreed  to  by  the  center  and  OERI,  and 
enhance  OERI's  ability  to  carry  out  its 
mission.  These  activities  may  include 
developing  research  agendas, 
conducting  research  projects 
collaborating  with  other  federally- 
supported  entities,  and  engaging  in 
research  agenda  setting  and 
dissemination  activities;  and 

(c)  Provide  yearly  summaries  of 
findings  usable  by  education 
decisionmakers  and  practitioners  and 
others  as  appropriate  and,  at  the  end  of 
the  award  period,  synthesize  the 
findings  and  advances  in  knowledge 
that  resulted  from  the  center's  program 
of  work  and  describe  the  potential 
impact  on  the  improvement  of 
American  education,  including  any 
observable  impact  to  date. 

Note:  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.308B:  Educational  Research  and 
Development  Centers  Program) 

Program  Authority:  P.L.  103-227.  Title  DC 
(20  U.S.C.  6031) 

Dated:  April  7,  1997. 
Ramon  C  Cortines, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 

Appendix — Analysis  of  Comments  and 
Changes 

Simimarized  below  are  comments 
which  referred  to  the  Absolute  Priority. 

Focusing  Research  on  Specific  Subject 
Matter  Areas 

Comments:  Two  commenters 
advocated  that  research  on  teaching 
excellence  be  done  in  specific  subject 
matter  areas.  One  commenter  further 
recommended  making  secondary 
mathematics  and  science  a  priority  for 
a  subject  area  to  be  researched. 

Discussion:  The  Secretary  believes 
that  grant  applicants  should  be  allowed 
maximtun  flexibility  to  propose  research 
agendas  within  the  absolute  priority 
area.  Therefore,  those  applicants  who 
wish  to  make  the  case  for  a  subject- 
specific  approach  to  this  area  are  free  to 
do  so. 

Changes:  None. 


Range  of  Issues  Related  to  Teacher 
Development 

Comments:  Two  commenters 
indicated  that  the  research  should 
address  the  sequence  of  teacher 
professional  development,  i.e., 
recruitment,  pre-  and  in-service 
training,  i]}duction,  allocation  of 
teachers  across  and  within  schools, 
retention,  and  the  provision  of 
appropriate  organizational  settings  and 
economic  and  psychological  incentives 
to  enhance  and  maintain  teaching 
excellence. 

Discussion:  The  Secretary  agrees  that 
policies  concerning  the  range  of  issues 
related  to  teaching  are  important  and 
believes  these  are  covered  under  (B)(1) 
which  asks  for  research  on  "the  full 
range  of  policy  issues  relevant  to 
teaching  excellence  and  other  associated 
policy  issues." 

Changes:  None. 

Gender  Equity 

Comment:  One  commenter 
recommended  that  the  center  include  a 
project  for  preparing  and  supporting 
teachers  to  promote  gender  equity. 

Discussion:  The  Secretary  agrees  that 
promotion  of  gender  equity  is  an 
important  topic  and  believes  this  topic 
is  covered  imder  (A)(5)  and  may  be 
included  as  the  applicant  sees  fit. 

Changes:  None. 

Broader  Context  of  Education  Reform 
and  Its  Effects  on  Teaching  Excellence 

Comments:  Three  commenters 
addressed  issues  concerning  the  broader 
context  in  which  teaching  excellence 
takes  place.  Their  comments  stated  that 
too  narrow  a  focus  on  teaching  policy 
will  not  include  the  tnany  ways  policy 
affects  teaching  excellence.  In  particular 
they  mentioned  the  need  to  study  the 
interaction  between  subsystems  such  as 
finance,  governance,  teaching 
expectations,  teacher  testing,  outside 
school  influences,  public  opinion,  labor 
relations,  and  economic,  organizational 
and  psychological  influences. 

Discussion:  The  Secretary  agrees  that 
the  study  of  policy  and  teaching 
excellence  includes  the  study  of  the 
context  in  which  teaching  excellence 
occurs  and  believes  such  concerns  are 
covered  in  the  multiple  statements 
under  (B)  (2)  to  (5)  and  may  be  included 
as  the  applicant  sees  fit. 

Changes:  None. 

Relationship  Between  Teaching  and 
Learning 

Comment:  Two  commenters 
recommended  that  the  connection 
between  teaching  and  student  learning 
or  educational  productivity  be  made  ' 
more  explicit. 
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Discussion:  The  Secretary  agrees  that 
the  relationship  between  teaching  and 
learning  is  important  and  believes  it  is 
addressed  in  (B)(3),  "*  *   *  the  effects 
that  different  policies  for  fostering  or 
sustaining  teaching  excellence  or  both 
have  on  continuous  school 
improvement,  teacher  performance,  and 
student  learning." 

Changes:  None. 

Variable  Policy  Effects  Depending  on 
Geographic  and  Demographic  Variation 

Comment:  One  commenter  noted  that 
policies  may  have  different  effects 
depending  upon  the  state  or  region  in 
which  policies  are  carried  out  or  the 
demographics  of  those  being  affected, 
e.g.,  the  disproportionate  relationship 
between  the  number  of  male 
administrators  and  of  female  teachers  or 
the  racial  imbalance  in  predominately 
minority  school  districts. 

Discussion:  The  Secretary  agrees  that 
there  may  be  variability  in  the  effects  of 
policies  and  believes  that  (A)  (3)  and  (4). 
which  require  "scientifically  rigorous 
studies"  that  are  of  "sufficient  size, 
scope  •  *  *"  address  this  concern.  In 


addition,  the  priorities  addressing 
context,  (B)  (2)  to  (5),  also  address  these 
issues. 
Changes:  None. 

Involvement  of  a  Variety  of  Researchers 
and  Decisionmakers  in  Carrying  Out  the 
Research 

Comment:  One  commenter 
recommended  that  experts  outside  the 
traditional  education  system  be  part  of 
the  research  framework  and  stated  that 
substantive  connections  with  the  policy 
community  are  essential. 

Discussion:  The  Secretary  agrees  that 
research  on  policy  and  teaching 
excellence  should  take  advantage  of  a 
wide  range  of  expertise  and  experience 
and  believes  (A)  (3)  and  (4),  requiring 
"rigorous  studies"  of  "sufficient  *   *   * 
scope"  plus  (B)  (2)  to  (5)  address  this 
concern. 

Changes:  None. 

Unintended  Consequences  of  Policies 

Comment:  One  conunenter  stated  that 
we  often  learn  most  from  looking  at  how 
well-intended  policies  may  inhibit  the 
education  system  by  o  /er  prescription 
and  allowing  micro-m  nagement. 


Discussion:  The  Secretary  agrees  that 
studying  unintended  consequences  of 
policies  is  often  important  and  believes 
this  is  addressed  under  (B)  (3)  and  (4). 

Changes:  None. 

Diversity  and  the  Teacher  Workforce 

Comment:  One  commenter 
encouraged  a  specific  focus  for  the 
research  on  the  role  of  minorities  in  the 
teaching  workforce  due  to  the  diversify 
of  the  student  population. 

Discussion:  The  Secretary  agrees  that" 
issues  concerning  minorities  in  the 
teaching  workforce  are  important  and 
believes  that  (A(l)  "to  address  problems 
and  issues  of  national  significance"  and 
(B)(1)  to  "conduct  research  and 
development  on  the  full  range  of  policy 
issues  relevant  to  teaching  excellence    . 
and  other  associated  policy  issues" 
include  the  opportunity  to  address  the 
issues  siuTounding  minorities  in  the 
teaching  workforce. 

Changes:  None. 

(FR  Doc.  97-9315  Filed  4-10-97:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Research  in  Education  of  Individuals 
with  Disabilities  Program 

agency:  Department  of  EducatioD. 
ACTION:  Notice  of  final  priority. 

SUMMARY:  The  Secretary  announces  a 
final  priority  for  the  Research  in 
Education  of  Individuals  with 
Disabilities  Program.  The  Secretary  may 
use  this  priority  in  Fiscal  Year  1997  and 
subsequent  years.  The  Secretary  takes 
this  action  to  focus  Federal  assistance 
on  identified  needs  to  improve  results 
for  children  with  disabilities.  This  final 
priority  is  intended  to  ensure  wide  and 
effective  use  of  program  funds. 
EFFECTIVE  DATE:  This  priority  takes  effect 
on  May  12,1997. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  this  priority 
contact  the  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  room  3317,  Switzer  Building. 
Washington,  D.C.  20202-2641.  The 
preferred  method  for  requesting 
information  is  to  FAX  your  request  to: 
(202)  205-8717.  Telephone:  (202)  260- 
9182. 

Individuals  who  use  a 
teleconmiunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-9860.  Individuals  with  disabilities 
may  obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g.  Braille,  large  print, 
audiotape,  or  computer  diskette)  by 
contacting  the  Department  as  listed 
above. 

SUPPI.EMENTARY  INFORMATION:  The 
Research  in  Education  of  Individuals 
with  Disabilities  Program,  authorized  by 
Part  E  of  the  Individuals  with 
Disabilities  Education  Act  (20  U.S.C. 
1441-1443),  provides  support  to 
advance  and  improve  the  knowledge 
base  and  improve  the  practice  of 
professionals,  parents,  and  others 
providing  early  intervention,  special 
education,  and  related  services — 
including  professionals  in  regular 
education  environments — to  provide 
children  with  disabilities  effective 
instruction  and  enable  these  children  to 
learn  successfully. 

On  February  21, 1996,  the  Secretary 
published  a  notice  of  proposed  priority 
for  this  program  in  the  Federal  Register 
(61  FR  6754-6755). 

This  final  priority  supports  the 
National  Education  Goals  by  improving 
luiderstanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

The  publication  of  this  priority  does 
not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 


it  limit  the  Secretary  to  funding  only 
this  priority,  subject  to  meeting 
applicable  rulemaking  requirements. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  and  the 
quality  of  the  applications  received. 

Note:  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  in  a  separate  notice  in  this  issue 
of  the  Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priority,  five  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  proposed 
priority  follows.  Technical  and  other 
minor  changes — as  well  as  suggested 
changes  the  Secretary  is  not  legally 
authorized  to  make  under  the  applicable 
statutory  authority — are  not  addressed. 

Priority — Research  In^tutes  to 
Accelerate  Learning  for  Children  With 
Disabilities  With  Curricular  and 
Instructional  Interventions 

Comment:  Two  comimenters  noted 
that  minoMty  students  comprise  a 
disproportionate  nimiber  of  special 
education  students,  and  that  as  students 
advance  in  grades  the  performance  gap 
between  African  Americans  and  their 
white  coimterparts  increases.  The 
commenter  recommended  that  the 
priority  require  involvement  of  minority 
researchers  either  as  staff  of  the  project 
or  require  collaboration  with  minority 
institutions  of  higher  education  to 
ensvu«  that  the  specific  educational 
needs  of  minority  group  students  with 
disabilities  will  be  addressed  by  the 
research  institute. 

Discussion:  The  priority,  as  written, 
requires  research  across  multiple  sites  to 
represent  organizational  and 
demographic  diversity,  collaboration 
with  experts  and  researchers  in  related 
subject  matter  and  methodological 
fields,  as  appropriate.  In  addition,  the 
selection  criteria  that  will  be  used  to 
evaluate  applications  include  criteria  for 
determining  how  the  applicant  will 
provide  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  racial  or  ethnic  minority 
groups;  and  the  extent  to  which  the 
applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  encoiuages  applications  for 
employment  from  pec^ons  who  are 
members  of  racial  or  ethnic  minority 
groups  that  have  been  traditionally 
underrepresented. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  priority  address 
the  needs  of  students  with  low- 


incidence  disabilities  as  a  main  area  of 
concern.  Specifically,  the  commenter 
recommended  the  priority  emphasize 
students  with  deafness,  blindness,  and 
physical  disability,  who  also  experience 
secondary  and  tertiary  disabilities  such 
as  developmental  disability,  behavior 
disorder,  and  multiple  disabilities. 

Discussion:  The  priority  as  written 
does  not  preclude  an  applicant  frt>m 
addressing  the  needs  of  students  with 
low- incidence  disabilities  as  a  main  area 
of  concern.  The  Secretary  prefers  that 
the  language  of  the  priority  be  broad 
enough  so  that  applicants  may  have  the 
opportunity  to  propose  and  justify  their 
particular  project  focus. 

Changes:  None. 

Comment:  Two  commenters 
recommended  that  the  priority  be 
broadened  to  include  students  with 
disabilities  through  the  eighth  grade  to 
include  more  middle  school  students. 
One  commenter  noted  that  in  many 
States,  students  enter  middle  schools  in 
the  5th  or  6th  grade,  thus  the  proposed 
limit  of  grade  six  may  prevent  school- 
wide  intervention  programs  in  some 
areas.  Furthermore,  the  commenters 
stated  that  it  may  be  useful  to  follow 
students  in  the  upper  middle  school 
grades  who  have  completed 
interventions  in  grades  K-6. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  it  would  be  very 
useful  to  follow  stuc^nts  in  the  upper 
middle  school  grades  in  addition  to 
students  in  kindergarten  through  grade 
six.  In  order  to  accomplish  this,  the 
Secretary  believes  that  the  most 
beneficial  approach  would  be  to  support 
two  institutes  instead  of  one.  One 
institute  would  focus  on  ciuricular  and 
instructional  classroom  based 
interventions  that  accelerate  subject 
matter  learning  for  children  with 
disabilities  in  kindergarten  through 
grade  three,  and  the  second  institute 
would  focus  on  grades  four  through 
eight. 

Changes:  The  title  and  priority  has 
been  revised  to  establish  two  research 
institutes  to  study  curricular  and 
instructional  classroom  based 
interventions  that  accelerate  subject 
matter  learning  for  children  with 
disabilities  and  promote  its  sustained 
use  by  practitioners.  One  institute 
would  study  curricular  and 
instructional  classroom  based 
interventions  in  kindergarten  through 
grade  three.  The  other  institute  would 
study  ciuricular  and  instructional 
cl&ssroom  based  interventions  in  grades 
four  through  grade  eight. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolut»preference  to 
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applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  this  absolute  priority: 

Absolute  Priority— Research  Institutes  to 
Accelerate  Learning  for  Children  With 
Disabilities  With  Curricular  and 
Instructional  Interventions: 
Kindergarten  Through  Oracle  Three  and 
Grade  Four  Through  Grade  Eight 

Background 

The  consequences  of  failing  to  learn 
are  serious.  Lack  of  learning  in  one 
domain  reduces  an  individual's  capacity 
to  benefit  from  educational  experience. 
Failure  establishes  a  self-perpetuating 
cycle  and  negatively  affects  the 
individual's  disposition  toward  lifelong 
learning,  employment,  and  contribution 
to  society.  Most  children  with 
disabilities  face  challenges  to  learning. 
These  challenges  are  amplified  as  calls 
are  made  for  higher  standards  to  be 
achieved  by  all  students,  including 
children  with  disabilities,  and  as  more 
children  with  disabilities  are  educated 
in  general  education  classrooms. 

Evidence  from  the  National 
Longitudinal  Transition  Study  indicates 
children  with  disabilities  are  not 
learning  subject  matter  content.  An 
urgency  exists  to  develop  powerful 
curricular  and  instructional 
interventions  that  maximize  rates  of 
development,  promote  generalized 
learning,  and  reduce  discrepancies 
between  their  performance  and  that  of 
their  peers. 

Intervention  research  has 
demonstrated  that  children  with 
disabilities  possess  the  potential  to 
learn,  pa|ticipale,  and  contribute  in 
school,  home,  community,  and  work 
place.  Research  on  instructional 
interventions  for  children  with 
disabilities  has  been  the  hallmark  of 
special  education  research.  For 
example,  research  on  direct  instruction, 
behavioral  management  interventions, 
learning  strategies,  peer  mediated 
learning,  and  reciprocal  teaching  has  led 
to  improvements  in  professional 
practice. 

Yet,  single  solution  interventions  are 
insufficient  for  teaching  children  with 
disabilities  complex  subject  matter 
content.  In  many  instances,  these 
interventions  are  content  free. 
Moreover,  little  empirical  evidence  is 
available  on  the  context  of  the 
classroom  for  supporting  the 
implementation  of  these  solutions. 

Priority 

The  Secretary  establishes  an  absolute 
priority  for  the  purpose  of  establishing 
two  research  institutes  to  study 


curricular  and  instructional  classroom 
based  interventions  that  accelerate 
subject  matter  learning  for  children  with 
disabilities  and  promote  its  sustained 
use  by  practitioners.  One  institute  will 
be  established  to  study  curricular  and 
instructional  classroom  based 
interventions  that  accelerate  subject 
matter  learning  in  kindergarten  through 
grade  three.  Another  institute  will  be 
established  to  study  curricular  and 
instructional  classroom  based 
interventions  that  accelerate  subject 
matter  learning  in  grade  four  through 
grade  eight. 
Both  institutes  must  examine — 

(1)  The  effiectiveness  of  the 
intervention  for  children  with 
disabilities;  and 

(2)  The  classroom  context  that 
supports  the  implementation  of  the 
interventions  that  produce  and  sustain 
positive  learning  outcomes  for  children 
with  disabilities,  including  such  factors 
as  classroom  groups;  classroom  and 
cross-classroom  management  strategies; 
curriculmn  design  principles;  classroom 
settings;  instructional  materials;  amoimt 
of  time  on  task;  integration  into  the 
curriculum;  and  teacher  actions,  skills, 
and  attitudes. 

The  research  may  include,  but  need 
not  be  limited  to,  studying  classroom 
based  exemplars  and  models,  designing 
and  implementing  interventions,  and 
collecting  student  and  teacher  data  from 
exemplars,  using  a  rich  array  of  research 
methods  to  reac£  the  intended  goals  of 
this  priority  and  as  articulated  by  the 
proposed  research  hypotheses. 

Both  the  Kindergarten  through  Grade 
Three  Research  Institute,  and  the  Grade 
Four  through  Grade  Eight  Research 
Institute  must — 

(a)  Design  and  conduct  a  strategic 
program  of  research  that  focuses  on 
helping  students  with  disabilities  learn 
subject  matter  content  in  critical  areas 
such  as  reading  and  math,  and  builds 
upon  the  existing  research  knowledge 
for  teaching  children  with  disabilities: 

(b)  Design  and  conduct  a  strategic 
program  of  research  across  multiple 
sites  to  represent  organizational  and 
demographic  diversity; 

(c)  Collect,  analyze,  and  communicate 
student  outcome  data  and  supporting 
context  data,  and  multiple  outcome  data 
for  teachers,  parents,  and 
administrators,  as  appropriate; 

(d)  Collaborate  witn  otner  research 
institutes  supported  imder  the 
Individuals  with  Disabilities  Education 
Act  and  experts  and  researchers  in 
related  subject  matter  and 
methodological  fields,  as  appropriate  for 
the  program  of  research,  to  design  and 
conduct  the  strategic  program  of 
research; 


(e)  Collaborate  with  communication 
specialists  and  professional  and 
advocacy  organizations  to  ensure  that 
findings  are  prepared  in  formats  that  are 
useable  for  specific  audiences  such  as 
teachers,  administrators,  and  other 
service  providers; 

(f)  Develop  linkages  with  Education 
Department  technical  assistance 
providers  to  communicate  research 
findings  and  distribute  products; 

(g)  Provide  training  and  research 
opportunities  for  a  limited  number  of 
graduate  students  including  students 
who  are  from  traditionally 
imderrepresented  groups;  and 

(h)  Meet  with  the  Office  of  Special 
Education  Programs  (OSEP)  project 
officer  in  the  first  foiu-  months  of  the 
project  to  review  the  program  of 
research  and  commimication 
approaches. 

The  project  must  budget  for  two  trips 
annually  to  Washington,  D.C.  for:  (1)  A 
two-day  Research  Project  Directors' 
meeting;  and  (2)  another  meeting  to 
meet  and  collaborate  with  the  OSEP 
project  officer. 

Under  this  priority.  The  Secretary  will 
make  two  awards: 

(a)  One  award  for  a  Resiearch  Institute 
to  Accelerate  Learning  for  Children  with 
Disabilities  vrith  Curricular  and 
Instructional  Interventions  in 
Kindergarten  through  Grade  Three:  and 

(b)  One  award  for  a  Research  Institute 
to  Accelerate  Learning  for  Children  with 
Disabilities  with  Curricular  and 
Instructional  Interventions  in  Grade 
Four  through  Grade  Eight. 

Both  awards  will  be  for  cooperative 
agreements  with  project  periods  of  up  to 
60  months  subject  to  the  requirements 
of  34  CFR  75.253(a)  for  continuation 
awards.  In  determining  whether  to 
continue  the  institutes  for  the  fourth 
and  fifth  years  of  the  project  periods,  the 
Secretary,  in  addition  to  the 
requirements  of  34  CFR  75.253(a),  will 
consider — 

(1)  The  recommendation  of  a  review 
team  for  each  institute  consisting  of 
three  experts  selected  by  the  Secretary. 
The  sendees  of  the  review  teams, 
including  a  two-day  site  visit  to  the 
institutes  are  to  be  performed  during  the 
last  half  of  each  institute's  second  year 
and  may  be  included  in  that  year's 
evaluation  required  under  34  CFR 
75.590.  Costs  associated  with  the 
services  to  be  performed  by  the  review 
teams  must  also  be  included  in  each 
institute's  budget  for  year  two.  These 
costs  are  estimated  to  be  approximately 
$4,000  for  each  institute; 

(2)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
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been  or  are  being  met  by  each  institute; 
and 

(3)  The  degree  to  which  each 
institute's  research  designs  and 
methodologies  demonstrate  the 
potential  for  advancing  significant  new 
knowledge. 

Applicable  Program  Regulations:  34 
CFR  Part  324. 

Program  Aathority:  20  U.S.C.  1441-1443. 
(Catalog  of  Federal  Domestic  Assistance 
Ntunber  84.023,  Research  in  Education  of 
Individuals  with  Disabilities  Program) 

Dated:  April  8. 1997. 
Indith  E.  Haninaiui. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  97-9401  Filed  4-10-97;  8:45  am) 
aauNQ  cooe  4000-01-p 

DEPARTMeiT  OF  EDUCAtlON 

[CFOA  Na:  84.023V] 

Ressarch  in  Education  of  Individuais 
Witt)  Disabilities  Program;  Notics 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1997 

Purpose  of  Program:  To  advance  and 
improve  the  Imowledge  base  and 
improve  the  practice  of  professionals, 
parents,  and  others  providing  early 
intervention,  special  education,  and 
related  services — including 
professionals  in  regular  education 
environments — to  provide  children  with 
disabilities  e&ctive  instruction  and 
enable  them  to  learn  successfully. 

This  notice  supports  the  National 
Education  Goals  by  improving 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement 

Eligible  Applicants:  Eligible 
applicants  are  State  and  local 
educational  agencies,  institutions  of 
higher  education,  and  other  public 
agencies  and  nonprofit  private 
organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75,  77,  80,  81,  82.  85. 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Part  324. 

Note:  The  regulations  in  34  CFR  Part  86 
apply  to  institutions  of  higher  education 
only. 
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Prrarity 

Absolute  Priority — Research  Institutes  to 
Accelerate  Learning  for  Children  With 
Disabilities  With  Curricular  and 
Instructional  Interventions: 
Kindergarten  Through  Grade  Three  and 
Grade  Four  Through  Grade  Eight 
(84.023V) 

The  priority  Research  Institutes  to 
Accelerate  Learning  for  Children  with 
Disabilities  with  Curricular  and 
Instructional  Interventions: 
Kindergarten  through  Grade  Three  and 
Grade  Four  through  Grade  Eight  in  the 
notice  of  final  priority  for  this  program, 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  applies  to  this 
competition. 

Applications  available:  April  16, 
1997. 

Deadline  for  Transmittal  of 
Applications:  June  2.  1997. 

Estimated  Number  of  Awards:  Two. 

Project  Period:  Up  to  60  months. 

Maximum  Awara:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $700,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Renter. 

Page  Limits:  Part  III  of  the  application, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  m — 
Application  Narrative,  to  no  more  than 
60  double-spaced  8  V2  x  11"  pages  (on 
one  side  only)  with  one  inch  margins 
(top.  bottom,  and  sides).  This  page 
limitation  applies  to  all  material 
presented  in  the  application  narrative — 
including,  for  example,  any  charts, 
tables,  figures,  and  graphs.  The 
application  narrative  page  limit  does  not 
apply  to:  Part  I — the  cover  sheet;  Part 
n — the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
IV — the  assurances  and  certifications. 
Also,  the  one-page  abstract,  resumes, 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above. 


All  sections  of  text  in  the  application  . 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more,  than  12  characters  to  the 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  does  not  adhere  to 
these  requirements. 

Note:  The  Department  of  Education  is  not 
boimd  by  any  estimates  in  this  notice. 

For  Applications  and  General 
Information  Contact:  Requests  for 
applications  and  general  information 
should  be  addressed  to  the  U.S. 
Department  of  Education,.  600 
Independence  Avenue.  S.W..  room 
3317,  Switzer  Building,  Washington, 
D.C.  20202-2641.  The  preferred  method 
for  requesting  information  is  to  FAX 
your  request  to:  (202)  205-6717. 
Telephone:  (202)  260-9182. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  th»TDD  number:  (202) 
205-8953.  Individuals  vrith  disabilities 
may  obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g.  Braille,  large  print, 
audiotape,  or  computer  diskette)  by 
contacting  the  Department  as  listed 
above. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  diacretiooAry 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Qopher  Server  (at 
Gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  1441-1443. 
Dated:  April  8, 1997. 

Judith  E.  Himmann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

[FR  Doc.  97-9402  Filed  4-10-97;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legeil 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  11,  1997 

COIMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  markets: 
Contract  market  rule  review 

procedures;  published  4- 
11-97 
Investigations: 
Conducting  investigatkxis  in 

assistance  of  foreign 

futures  authorities; 

practice  and  procedure; 

published  4-11-97 
ENVIRONMENTAL 
PROTECTIOtI  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Virginia;  published  3-12-97 
Air  quality  planning  purposes; 
designatnn  of  areas: 
Pennsylvania;  published  2- 

25-97 
Pestrcktes;  emergeiKy 
exemptions,  etc.: 
Myctobutanil;  published  4- 

11-97 
PestickJes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bacillus  thuringiensis 

subspecies  kurstaki 

CrylA(c),  etc.;  published 

4-11-97 
Ckipyralid;  published  3-12- 

97 
Glyphosate;  published  4-11- 

97 
Norflurazon;  published  4-11- 

97 
Phosphinothricin 

acetyltranslerase,  etc.; 

published  4-11-97 
Propiconazole;  published  4- 

11-97 
Sethoxydim;  published  4-1 1- 

97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

television  broadcastir>g: 
Cable  Television  Consumer 
Protection  and 
Competition  Act  of  1992— 
Leased  commercial 
access;  published  3-12- 
97 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Educatnn: 


Special  education;  CFR  part 
removed;  Federal 
regulatory  reform; 
published  3-12-97 
LABOR  DEPARTMENT 
Wage  and  Hour  Division 
Migrant  and  seasonal 
agricultural  worker 
protection: 

Employ,  independent 
contractor,  and  joint 
employment,  definitions; 
Federal  regulatory  reform; 
published  3-12-97 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
Disctosure  of  accounting 
poHcies  for  derivative 
financial  instruments,  etc.; 
published  2-10-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Organizatkm,  functions,  and 
authority  delegations: 
Officers  in  Charge,  Marine 
Inspectnn;  signature 
authority  for  certain  vessel 
inspectk>n  documents; 
redelegation  authority; 
published  4-11-97 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Drug  and  alcohol  testing: 
Reporting  drug  and  alcohol 
testing  results  by 
computer  disk;  published 
12-12-96 
Reporting  drug  and  ateohol 
testing  results  by 
computer  disk  optkm; 
published  2-21-97 
VETERANS  AFFAIRS 
DEPARTMENT 
Vocational  rehabilitatk>n  and 
educatkw: 

Miscellaneous  amendments; 
published  4-11-97 

RULES  GOING  INTO 
EFFECT  APRIL  12,  1997 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservatkMi  and 
management: 

AttantK  swordfish;  published 
3-20-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  classing,  testing,  and 
standards: 


Classification  services  to 
growers;  1997  user  fees; 
comments  due  by  4-16- 
97;  published  3-17-97 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Export  programs: 

Processed  agricultural 
commodities  procurement 
for  donation  overseas; 
comments  due  by  4-14- 
97;  published  2-12-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  Insurance  regulations: 
Fresh  plums;  comments  due 
by  4-14-97;  published  2- 
11-97 

AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Service 

Food  distrit>utk>n  programs: 
Papenwork  burden  reductkxi; 
comments  due  by  4-14- 
97;  published  3-14-97 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Rulematung  petitkxis: 
Western  Organizatk>n  of 
Resource  CoutkiIs; 
packer  livestock 
procurement  practkses; 
comments  due  by  4-14- 
97;  published  1-14-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 

species: 

Atlantic  green  and  hawkstiHI 
turtles;  crrtkral  habitat 
designation;  comments 
due  by  4-15-97;  published 
2-14-97 

DEFENSE  DEPARTMENT 
Engirteers  Corps 

Navigation  regulations: 
Red  River  Waterway,  LA.  et 
al.;  comments  due  by  4- 
15-97;  published  3-5-97 

EDUCATION  DEPARTMENT 
Postsecondary  educatkx): 
Student  assistance  general 
provisions — 
Compliance  audits  and 
financial  responsibility 
standards;  comments 
due  by  4-14-97; 
published  3-20-97 

ENERGY  DEPARTMENT 

Nudear  waste  repositories; 
site  recommendatkms; 


general  guidelines; 
comments  due  by  4-16-97; 
published  3-20-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambtent  air  quality 
standards,  natk>nai — 
Volatile  organk; 
compounds  definitkm; 
exclusk)n  of  16 
compounds;  comments 
due  by  4-16-97; 
published  3-17-97 
Fuels  and  fuel  additives- 
Atypical  additives  and 
biodiesel  fuels,  specified 
deadlines  extenskxi; 
and  reformulated 
gasoline  complex 
model,  survey  preciskxi 
requirements 
modifk:atkxi;  comments 
due  by  4-16-97; 
published  3-17-97 
Oxygenated  gasoline 
program  reformulated 
gasoline  category 
elimination  from 
reformulated  gasoline 
regulatrons;  comments 
due  by  4-16-97; 
published  3-17-97 
Phoenix,  AZ  moderate 
ozone  nonattainment 
area;  refonnulated 
gasoline  program 
extension;  public 
hearing;  comments  .due 
by  4-17-97;  published 
3-12-97 
Locomotives  and  kxxxnotive 
er^gines;  emission 
standards;  comnDents  due 
by  4-14-97;  put>lished  2- 
11-97 

Air  quality  implementatk>n 
plans;  approval  and 
promuigatkxi;  various 
States: 

Arizona;  comments  due  by 
4-16-97;  published  3-17- 
97 
Clean  Air  Act: 

State  operating  permits 
program — 

Virginia;  comments  due 
by  4-17-97;  published 
3-18-97 
PestKkles;  tolerartces  in  tood, 
animal  feeds,  and  raw 
agricultural  commodities: 
Propargite;  comments  due 
by  4-14-97;  published  2- 
13-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servKes: 
MCI;  unbundled  network 
elements  purchase;  new 
entrants  not  required  to 
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obtain  separate  license  or 
right-to-use  agreements; 
declaratory  ruling  petition; 
comments  due  by  4-15- 
97;  published  3-24-97 
Paging  systems 
development;  competitive 
bidding;  comments  due  by 
4-17-97;  published  3-12- 
97 
Radio  services,  special: 
Private  land  mobile 
services — 

220-222  MHz  band;  • 
partitioning  and 
disaggregation; 
comments  due  by  4-15- 
97;  published  4-3-97 
Radio  stations;  table  of 
assignments: 

Alabama;  comments  due  by 
4-14-97;  published  3-3-97 
Marylarxl;  comments  due  by 
4-14-97;  published  3-3-97 
Montana;  comments  due  by 
4-14-97;  published  3-3-97 
OWahoma;  comments  due 
by  4-14-97;  published  3-3- 
97 
South  Carolina;  comments 
due  by  4-14-97;  put>lished 
3-3'97 
Texas;  comments  due  by  4- 

14-97;  published  3-3-97 
Virginia;  comments  due  by 
4-14-97;  published  3-3-97 
Television  broadcasting: 
Cable  TelevisK>n  Consumer 
Protection  arxj 
Competition  Act  of  1992— 
Rate  regulation; 
comments  due  by  4-14- 
97;  published  2-12-97 

FB)ERAL  DEPOSIT 
INSURANCE  CORPORATION 

Advertisement  of  membership; 

comments  due  t>y  4-14-97; 

published  2-11-97 
Practice  and  procedure: 

Deposit  shifting  from 
Savings  Association 
Insurance  Fund  to  Bank 
Insurance  Fund; 
prevention;  comments  due 
by  4-14-97;  published  2- 
11-97 
Small  insured  institutions; 

expanded  examination  cycle; 

comments  due  by  4-14-97; 

published  2-12-97 

FEDERAL  MEDIATION  AND 
CONaUATION  SERVICE 

Art}itration  services: 
Artxtration  policy  and 
procedures;  comments 
due  by  4-15-97;  published 
3-13-97 

FEDERAL  RESERVE 
SYSTEM 

Depository  institutions:  reserve 
requirements  (Regulation  D); 


and  Federal  Reserve  banks; 

issue  and  cancellatk>n  of 

capital  stock  (Regulatkm  I): 

Depository  institution 
kjcation;  clarification; 
comments  due  by  4-18- 
97;  published  3-11-97 

Small  insured  institutk>ns; 
expanded  examination  cyde; 
comments  due  by  4-14-97; 
published  2-12-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  for  human  consumptnn: 

Food  labeling — 

Health  claims  use 
authorization;  final  rules 
timeframe;  comments 
due  by  4-16-97; 
published  3-17-97  » 

INTERIOR  DEPARTMENT 

Native  American  Graves 
Protectkxi  and  Repatriation 
Act 

Civil  penalties  for 
compliance  failure  by 
museums;  comments  due 
by  4-14-97;  published  1- 
13-97 

INTERIOR  DEPARTMENT 
Reclamation  Bureau 

Acreage  limitation: 

Large  trusts  with 
landhoWings;  compliance; 
meeting;  comments  due 
by  4-17-97;  published  2- 
19-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
aljandoned  mine  land 
reclamation  plan 
submissions: 
Cokxado;  comments  due  by 

4-14-97;  published  3-13- 

97 
Indiana;  comments  due  by 

4-14-97;  published  3-13- 

97 

LABOR  DEPARTMENT 
Federal  Contract  CompliaiKe 
Progrants  Office 

Alternative  dispute  resolution; 
expanded  use  by  agerK:y 
programs;  comments  due  by 
4-14-97;  published  2-12-97 

LABOR  DEPARTMENT 

Alternative  dispute  resolutkxi; 
expanded  use  in  agerKy 
programs;  comments  due  by 
4-14-97;  published  2-12-97 

LABOR  DEPARTMENT 

Occupational  Safety  and 
Health  Administration 

Alternative  dispute  resohJtion; 
expanded  use  by  agerK:y 


programs;  comments  due  by 
4-14-97;  published  2-12-97 
Safety  and  health  standards: 
Exit  routes  (means  of 
egress);  put}lic  heanng; 
comments  due  by  4-14- 
97;  published  3-3-97 
LABOR  DEPARTMENT 
Wage  and  Hour  Division 
Alternative  dispute  resolutkm; 
expanded  use  in  agency 
programs;  comments  due  by 
4-14-97;  published  2-12-97 
Fair  Labor  Standards  Act: 
Employment  requirements 
for  student-learners, 
apprentices,  learners, 
messengers,  and  student 
workers;  consolidatk>n, 
redesignatkm,  and 
removal  of  CFR  parts;  , 
comments  due  t)y  4-15- 
97;  published  2-14-97 

LEGAL  SERVICES 
CORPORATION 

Non-LSC  funds  use: 
Statutory  restrictions; 
implementation;  comments 
due  by  4-14-97;  put>lished 
3-14-97 

NATIONAL  LABOR 
RELATIONS  BOARD 

Conflict  of  interests;  comments 
due  by  4-14-97;  published 
2-12-97 

OCCUPATIONAL  SAFETY 
AND  HEALTH  REVIEW 
COMMISSION 

Practice  and  procedure: 
Miscellaneous  amervlments; 
comments  due  by  4-14- 
97;  published  3-14-97 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Address  conection 
information  requests  by 
mailers;  comments  due  by 
4-14-97;  published  3-28- 
97 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income:- 
Disability  determination  for 

child  under  18  years  okj; 

comments  due  by  4-14- 

97;  published  2-11-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
DrawtMidge  operations: 
Wisconsin;  comments  due 

by  4-15-97;  published  2- 

14-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiriess  directives:     # 
AlliedSigruil  Avionks,  Inc.; 

comments  due  by  4-18- 

97;  published  2-26-97 


Boeing;  comments  due  by 
4-14-97;  published  3-2ff- 
97       - 

ConstrucckMies 
Aeronauticas,  S.A.; 
comments  due  by  4-16- 
97;  published  3-7-97 

Eurocopter  Deutschland 
GmbH;  comments  due  by 
4-14-97;  published  2-13- 
97 

Gulfstream  Aerospace 
Corp.;  comments  due  by 
4-14-97;  published  3-6-97 

McDonnell  Douglas; 
comments  due  by  4-16- 
97;  published  3-7-97 

Class  E  airspace;  comments 
due  by  4-15-97;  published 
3-3-97 

Colored  Federal  ainways; 
comments  due  by  4-17-97; 
published  3-3-97 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Small  insured  institutnns; 
expanded  examination  cyde; 
comments  due  by  4-14-97; 
published  2-12-97 

TREASURY  DEPARTMENT 

Customs  Service 

Foreign  trade  zones;  weekly 
entry  procedure;  comments 
due  by  4-16-97;  published 
3-14-97 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Amortization  of  intangible 
property;  comments  due 
by  4-16-97-  published  1- 
16-97 

Asset  transfers  to  tax- 
exempt  entity;  comments 
due  by  4-15-97;  published 
1-15-97 

Foreign  tax  credit;  filing 
requirements;  comments 
due  by  4-14-97;  published 
1-13-97 

Intangible  asset  acquisitions 
and  deemed  asset 
purchases;  treatment; 
cross  reference; 
comments  due  by  4-16- 
97;  published  1-16-97 

Limited  partner  for  self- 
employment  tax  purposes; 
definition;  comments  due 
by  4-14-97;  putHished  1- 
13-97 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Small  Insured  Institutnns; 
expanded  examination  cyde; 
comments  due  by  4-14-97; 
published  2-12-97 


